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Health  and  Human  Services  Department 
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See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Indian  Health  Service 

See  National  Institutes  of  Health 
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Indian  Health  S'Jivices;  tribal  self-governance;  meeting, 

'        15149 
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Proposed  collection;  comment  request,  15205-15206 
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Emergency  funds  for  health-related  costs  incurred  by 
organizations  as  a  result  of  September  11,  2001 
terrorist  attacks,  15206-15208 

Health  Resources  and  Services  Administration 

NOTICES 

Meetin^jS:  '        • 

Interdisciplinary,  Community-Based  Linkages  Advisory 

Committee,  15214 
Migrant  Health  National  Advisory  Coimcil,  15214 

Housing  and  Urt>an  Development  Department 

RULES 

Technical  amendments,  15111-15112 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15220-15221 
Submission  for  OMB  review;  comment  request,  15221 
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I  Facilities  to  assist  the  homeless — 
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Indian  Health  Service 

NOTICES 

Medical  care: 
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Interior  Department 

See  Fish  an  1  Wildlife  Service 
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Internal  Revenue  Service 
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China,  15177-15178 
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Labor  Department 
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See  Mine  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 
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IMine  Safety  and  Health  Administration 

PROPOSED  RULES 

Coal  mine  and  metal  and  nonmetal  mine  safety  and  health: 
Asbestos  exposure;  measuring  and  controlling;  public 
meetings,  15134-15138 

Morris  K.  Udall  Scholarship  and  Excellence  in  National 
Environmental  Policy  Foundation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  coniment  request,  15249- 
15251 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 

Fellowships  Advisory  Panel,  15251 
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15251-15252 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  standards: 
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NOTICES 
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National  Center  for  Research  Resources,  15215 
National  Institute  of  Allergy  and  Infectious  Diseases, 

15218 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  15217 
National  Institute  of  Child  Health  and  Himian 

Development,  15216 
National  Institute  of  Dental  and  Craniofacial  Research, 

15217 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  15218-15219 
National  Institute  of  General  Medical  Sciences,  15216 
National  Institute  of  Mental  Health,  15219 
National  Institute  on  Aging,  15216-15217' 
Warren  G.  Magnuson  Clinical  Center  Board  of  Governors, 

15219-15220 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pollock,  15126 
PROPOSED  RULES 

Endangered  and  threatened  species: 
Sea  turtle  conservation — 
Fishing  activities  restrictions,  15160-15167 
NOTICES 

Fishery  conservation  and  management: 
Alaska:  fisheries  of  the  Exclusive  Economic  Zone — 
Prohibited  species  donation  program.  15179 
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National  Park  Sarvica 

PROPOSED  RULES 

Special  regulations: 
Yellowstone  National  Park,  et  al.;  snowmobile 
regulations;  postponement,  15145-15149 
NOTICES 

Environmental  statements;  availability,  etc.: 
Yellowstone  and  Grand  Teton  National  Parks  and  John  D. 
Rockefeller,  Jr..  Memorial  Parkway,  WY  and  MT, 
15223-15224 

Natural  Raaourcas  Consai .  jilon  Sarvica 

NOTICES 

Field  office  technical  guides;  changes: 

Idaho. 15172-15173 

Virginia,  15173 

Navy  Dapartmant 

NOTICES 

Meetings: 
Marina  Corps  University  Board  of  Visitors,  15186 

Nuclaar  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Virginia  Electric  &  Power  Co.,  15254-15256 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  15256-15257 
Reports  and  guidance  docvunents;  availability,  etc.: 

Yucca  Mountain  Review  Plan.  15257-15258 
Applications,  hearings,  determinations,  etc.: 

Tennessee  Valley  Authority.  15252 

Ume  CO  Minerals  Corp.,  15252-15254 

Pension  ahd  Welfare  Benefits  Administratloi 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Deutsche  Bank  AG.  15230-15249 

Praaidantial  Documents 

ADMINISTRATIVE  ORDERS 

Vietnam;  cooperation  in  accounting  for  U.S.  prisoners  of 

war  and  missing  in  action  (Presidential  Determination 

2002-11),  15095-15096 

Public  Healtti  Service 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Indian  Health  Service 

See  National  Institutes  of  Health 

Railroad  Retirement  Board 

PROPOSED  RULES 

Railroad  Retirement  Act  and  Railroad  Unemployment 
Insurance  Act: 
Reconsideration  and  appeals  requests;  procedures 
clarification.  15127-15132 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials  transportation: 
Preemption  determinations — 
Smithtown.  NY,  15276-15281 

Sacuritiea  and  Exchange  Commiasion 

NOTICES 

Meetings;  Sunshine  Act,  15258 
Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC.  15258-15263 


Chicago  Board  Options  Exchange.  Inc..  15263-15268 
National  Association  of  Securities  Dealers.  Inc.,  15268- 

15269 
Philadelphia  Stock  Exchange.  Inc.,  15269-15273 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Ohio.  15273 
Interest  rates;  quarterly  determinations,  15273 

State  Department 

RULES 

International  Traffic  in  Arms  regulations: 
Armenia  and  Azerbaijan;  proscribed  destinations; 

removal  from  list,  15101-15102 
U.S.  Institutions  of  Higher  Learning;  exemptions,  15099- 
15101 
NOTICES 

Art  objects;  importation  for  exhibition: 
Masterpieces  and  ivi;;ster  Collectors:  Impressionists  and     ' 
Early  Modem  Paintings  from  the  Hermitage  and 
Guggenheim  Museums,  15273 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment:  ^ 

New  York  Central  Lines,  LLC,  15281 

Tranaportation  Department 

See  Coast  Guard 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

RULES 

Organization,  functions,  and  authority  delegations: 
United  States  Coast  Guard;  Commandant.  15125-15126 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  15273-15274 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications. 
15274 

Treasury  Department 

See  Customs  Ser\'ice 
See  Internal  Revenue  Service 
PROPOSED  RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Casinos  and  card  clubs;  suspicious  transactions 
reporting  requirements,  15138-15140 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  15281-15282 
Submission  for  OMB  review;  comment  request,  15282- 
15284 

Veterans  Affairs  Department 

NOTicrs 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  15285-15287 
-Submission  for  OMB  review;  comment  request,  15287- 
15288  i 

Meetings: 
Gulf  War  Veterans'  Illnesses  Research  Advisory 
Conunittee.  15288 
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Separate  Parts  In  This  issue 

Part  11 

Defense  Department,  Army  Department.  15289-15332 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  nvunbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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A  curiMjIative  list  of  the  parts  affected  tfiis  montti  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 
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e  President 


Presidential  Documents 


Presidential  Determination  No.  2002-11  of  March  20,  2002 

Cooperation   by    Vietnam    in   Accounting    for    United    States 
Prisoners  of  War  and  Missing  in  Action 


Memorandum  for  the  Secretary  of  State 


> 


2) 
3) 


4) 


As  provided  in  section  610  of  the  Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary  and  Related  Agencies  Appropriations  Act,  2002,  Public 
Law  107-77,  and  laws  referenced  therein,  I  hereby  determine,  based  on 
all  information  available  to  the  United  States  Government,  that  the  Govern- 
ment of  the  Socialist  Republic  of  Vietnam  is  fully  cooperating  in  good 
faith  with  the  United  States  in  the  following  four  areas  related  to  achieving 
the  fullest  possible  accounting  for  Americans  imaccounted  for  as  a  result 
of  the  Vietnam  War: 

1)    resolving  discrepancy  cases,  live  sightings,  eind  field  activities; 
recovering  and  repatriating  American  remains; 

accelerating  efforts  to  provide  documents  that  will  help  lead  to  the 
fullest  possible  accotmting  of  prisoners  of  war  and  missing  in  ac- 
tion (POW/MIAs);  and 

providing  further  assistance  in  implementing  trilateral  investiga- 
tions with  Laos. 

I  further  determine  that  the  appropriate  laboratories  associated  with  POW/ 
MIA  accoimting  are  thoroughly  anedyzing  remains,  material,  and  other  infor- 
mation and  fulfilling  their  responsibilities  as  set  forth  in  subsection  (B) 
of  section  609  of  the  Departments  of  Commerce,  Justice,  and  State,  the 
Judiciary,^  and  Related  Agencies  Appropriations  Act,  1999,  which  is  incor- 
porated by  reference  in  section  610. 

The  Department  of  Justice  has  advised  that  section  610  is  unconstitutional 
because  it  pmports  to  use  a  condition  on  appropriations  as  a  means  to 
direct  my  execution  of  responsibilities  that  the  Constitution  commits  exclu- 
sively to  the  President.  I  am  providing  this  determination  as  a  matter  of 
comity,  while  reserving  the  position  that  the  condition  enacted  in  section 
610  is  unconstitutional.  ^ 

La  making  this  determination,  I  have  taken  into  accoimt  all  information 
available  to  the  United  States  Government  as  reported  to  me,  the  full  range 
of  ongoing  accoimting  activities  in  Vietnam,  including  joint  and  unilateral 
Vietnamese  efforts,  and  the  concrete  results  we  have  attained  as  a  result.- 
As  we  look  to  further  strengthen  cooperation,  Vietnam's  unilateral  provision 
of  POW/ML\-related  documents  and  records  should  be  improved,  focused 
initially  on  archival  data  pertaining  to  Americans  captured,  missing,  or 
killed  in  areas  of  Laos  and  Cambodia  vmder  wartime  Vietnamese  control. 
Vietnam  should  also  focus  greater  attention  on  locating  and  providing  infor- 
mation on  discrepancy  cases,  with  priority  on  those  last  known  alive  in 
captivity  or  in  inunediate  proximity  to  captiu-e,  and  to  locating  and  repa- 
triating the  remains  of  those  who  died  while  in  Vietnamese  control  that 
have  not  yet  been  returned.  _       ~  • 

Finally,  in  making  this  determination,  I  wish  to  reaffirm  my  continuing 
personal  commitment  to  the  entire  POW/ML\  community,  especially  to  the 
immediate  families,  relatives,  friends,  and  supporters  of  these  brave  individ- 
uals, and  to  reconfirm  that  achieving  the  fullest  possible  accounting  of 
our  prisoners  of  war  and  missing  in  action  remains  one  of  the  most  important 
priorities  in  om-  relations  with  Vietnam. 
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You  are  duthorized  and  directed  to  report  this  determination  to  the  appro- 
priate committees  of  the  Congress  and  to  publish  it  in  the  Federal  Register. 


(/^ 


THE  WHITE  HOUSE. 
Washington,  March  20.  2002. 


iFR  Doc.  02-7791 

Filed  03-28-02:  8:45  am) 

Billing  code  4710-10-M 
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Federal  Register 

Vol.  67.  No.  61 
Friday,  March  29.  2002 


1  his  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 


The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  irHlie  first  FEDERAL 
REGISTER  issue  of  eacn^»^k. 

DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1464 

Tobacco  IMarlteting  Quotas,  Acreage 
Allotments  and  Production  Adjustment 

agency:  Farm  Service  Agency.  USDA. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  announces  that  a 
direct  final  rule  entitled  Tobacco 
Marketing  Quotas.  Acreage  Allotments 
and  Production  Adjustment  {Biuley 
Warehouse  Designations)  published  by 
the  Farm  Service  Agency  will  take  effect 
without  change. 
DATES:  The  direct  final  rule  was 
effective  on  February  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Wortham  at  (202)*720-2715.  or  via 
electronic  mail  at 
ann_wortham@wdc.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  Farm 
Service  Agency  (FSA)  published  a  direc^ 
final  rule  entitled  Tobacco  Marketing 
Quotas.  Acreage  Allotments  and 
Production  Adjustment  on  January  4, 
2002  (67  FR  481)  to  amend  the 
regulations  at  7  CFR  1464  governing  the 
marketing  of  tobacco.  The  rule 
stipulated  that  its  provisions  would  be 
effective  February  4.  2002.  unless 
adverse  commeiits  were  received.  The 
Agency  received  no  adverse  comments. 
Accordingly,  this  notice  annoimces  that 
its  provisions  have  taken  effect  without 
change. 

To  expedite  the  necessary  changes  in 
the  event  of  adverse  comments  being 
received  on  the  direct  final  rule,  a 
proposed  rule  also  entitled  Tobacco 
Marketing  Quotas.  Acreage  Allotments 
and  Production  Adjustment,  proposing 
the  same  changes  as  in  the  direct  final 
rule  was  also  pubUshed  on  January  4, 
2002  (67  FR  526).  If  adverse  comments 
had  been  received  on  either  the  direct 


final  or  proposed  rule,  the  proposed  rule 
would  have  been  the  operative 
dociunent  and  the  Agency  would  have 
addressed  the  comments  and  ultimately 
published  a  final  rule.  The  Agency 
received  no  adverse  comments. 
Consequently,  since  the  direct  final  rule 
will  take  effect.  FSA  will  take  no  further 
action  on  the  proposed  rule. 

All  comments  received  will  be 
maintained  as  public  records.  Requests 
to  view  comments  received  on  either  the 
direct  final  or  the  proposed  rule  may  be 
made  by  contacting  FSA  at  the  number 
provided  above. 

Signed  at  Washington,  D.C.  on  March  20, 
2002. 

James  R.  Little,  ■  ^      i 

Executive  Vice-President,  Commodity  Credit 
Corporation. 

[FR  Doc.  02-7560  Filed  3-28-02;  8:45  am]      ' 
BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  7, 10, 11, 12, 18, 19, 24, 
54, 101, 102,  111,  114, 123, 128, 132, 
134, 141, 145, 146, 148, 151, 152, 177, 
181,  and  191 

[T.O.  02-14] 

Technical  Amendments  to  the 
Customs  Regulations 

agency:  Customs  Service,  Treasiuy. 
ACTION:  Final  rule.  ^^ 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  making  certain 
technical  corrections  to  various 
authority  citations  to  reflect 
amendments  to  the  Harmonized  Tariff 
Schedule  of  the  United  States 
implementing  the  United  States-Jordan 
Free  Trade  Area  Implementation  Act, 
signed  September  28,  2001. 
EFFECTIVE  DATE:  March  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  R.  Vilders,  Attorney, 
Regulations  Branch,  Office  of 
RegiUations  and  Rulings,  (202)  927- 
1415. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  Chapter  I  of  the  Customs 
Regulations  (19  CFR  chapter  I)  there  are 
many  general  and  specific  authority 


citations  and  some  sections  that 
reference  certain  General  Note 
provisions  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 

On  September  28,  2001 ,  the  United 
States-Jordan  Free  Trade  Area 
Implementation  Act  was  signed  into  law 
(Pub.  L.  107-43,  115  Stat.  243,  19  U.S.C. 
2112  note).  To  implement  the 
provisions  of  this  Act,  on  December  7, 
2001,  the  President  issued  Proclamation 
7512  (66  FR  64497),  the  Annex  of  whiclF' 
modified  the  HTSUS  by,  among  other 
things,  adding  a  new  General  Note  and 
redesignating  the  General  Notes  of  the 
HTSUS  that  followed  this  addition. 
Specifically,  a  new  HTSUS  General 
Note  IS  was  added  and  HTSUS  General 
Notes  18-23  were  redesignated  as 
HTSUS  General  Notes  19-24, 
respectively. 

Because  of  the  redesignation  of 
General  Notes  in  the  HTSUS,  the 
general  and  specific  authority  citations 
and  sections  in  the  Customs  Regulations 
that  ipference  certain  General  Note 
provisions  are  no  longer  accurate. 

This  document  corrects  General  Note 
references  in  25  parts  and  in  3  s^tions 
of  the  Customs  Regulations  (19  CFR 
parts  7, 10, 11, 12, 18. 19.  24.  54, 101. 
102. 111. 114, 123,  128,  132,  134,  141. 
145, 146, 148, 151, 152, 177, 181. and 
191.  and  §§24.23.  141.4.  and  152.13)  to 
reflect  the  modification  of  the  HTSUS 
set  forth  in  Presidential  Proclamation 
7512. 

Inapplicability  of  Public  Notice  and 
Comment  Requirement  and  Delayed 
Effective  Date  Requirement 

Because  these  amendments  merely 
correct  certain  authority  citation 
referencing  errors  in  the  Customs 
Regulations,  piusuant  to  5  U.S.C. 
553(b)(B).  Customs  finds  that  good 
cause  exists  for  dispensing  with  notice 
and  public  procedure  as  unnecessary. 
For  these  same  reasons,  pursuant  to  5 
U.S.C.  553(d)(3),  Customs  finds  that 
good  cause  exists  for  dispensing  with 
the  requirement  for  a  delayed  effective 
date.  > 

The  Regulatory  Flexibility  Act 

Since  this  document  is  not  subject  to 
the  notice  and  pubUc  procediu^ 
requirements  of  5  U.S.C.  553,  it  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  et 
seq.). 
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Executive  Order  12866 

These  amendments  do  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  Gregory  R.  Vilders.  Attorney. 
Regulations  Branch.  Office  of 
Regulations  and  Rulings. 

Amendments  to  the  Regulations 

Chapter  I  of  the  Customs  Regulations 
(19  CFR  chapter  I)  is  amended  as  set 
forth  below: 

PART  7— CUSTOMS  RELATIONS  WITH 
INSULAR  POSSESSIONS  AND 
GUANTANAMO  BAY  NAVAL  STATION 

1.  The  authority  citation  for  part  7  is 
revised  to  read  as  follows: 

Authority:  19  U.^C.  66,  1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States).  1623, 1624;  48  U.S.C.  1406i. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  23.  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)).  1321, 1481, 1484, 
1498,  1508,  1623,  1624.  3314; 


PART  11— PACKING  AND  STAMPING; 
MARKING 

1.  The  authority  citation  for  part  11  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66,  1202 
(General  Notes  23  and  24,  Harmonized  Tariff 
Schedule  of  the  United  States),  1624. 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
part  12  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66,  1202 
(General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)). 
1624; 


PART  18— TRANSPORTATK>N  IN 
BOND  AND  MERCHANDISE  IN 
TRANSIT 

1.  The  general  authority  citation  for 
part  18  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 1202 
(General  Note  23.  Harmonized  Tariff 
Schedule  of  the  United  States),  1551, 1552, 
1553.  1623.  1624. 


PART  19— CUSTOMS  WAREHOUSES, 
CONTAINER  STATIONS  AND 
CONTROL  OF  MERCHANDISE 
THEREIN 

1.  The  general  authority  citation  for 
part  19  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66,  1202 
(General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States).  1624; 


PART  24— CUSTOMS  FINANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  general  authority  citation  for 
part  24  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58a-58c. 
66,  1202  (General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States),  1505,  1624; 
26  U.S.C.  4461,  4462;  31  U.S.C.  9701. 
*  •  *  *  * 

2.  In  §  24.23,  the  reference  in 
paragraph  (c)(l)(v}  to  "General  Note  18, 
HTSUS"  is  removed  and  added,  in  its 
place,  is  the  reference  "General  Note  19. 
HTSUS". 

PART  54— CERTAIN  IMPORTATIONS 
TEMPORARILY  FREE  OF  DUTY 

1.  The  authority  citation  for  part  54  is 
revised  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  23;  Section  XV.  Note  5.  Harmonized 
Tariff  Schedule  of  the  United  States).  1623, 
1624. 

PART  101— GENERAL  PROVISIONS 

1.  The  general  authority  citation  for 
part  101  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  2.  66. 
1202  (General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States).  1623, 1624. 
1646a. 


PART  102— RULES  OF  0RK3IN 

1.  The  authority  citation  for  part  102 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States),  1624,  3314,  3592. 

PART  111— CUSTOMS  BROKERS 

1.  The  general  authority  citation  for 
part  111  is  revised  to  read  as  follows: 

Ai^thority:  19  U.S.C.  66. 1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States),  1624. 1641. 


PART  114— CARNETS 

1.  The  authority  citation  for  part  114 
is  revised  to  read  as  follows: 


Authority:  19  U.S.C.  66, 1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States),  1623, 1624. 

PART  123— CUSTOMS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  general  authority  citation  for 
part  123  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)).  1431. 1433,  1436, 
1448,  1624. 


PART  128— EXPRESS 
CONSIGNMENTS 

1.  The  authority  citation  for  part  128 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States).  1321. 1484, 1498, 1551. 1555, 
1556,  1565.  1624. 

PART  132— QUOTAS 

1.  The  general  authority  citation  for 
part  132  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)).  1623.  1624. 


PART  134-COUNTRY  OF  ORIGIN 
MARKING 

1.  The  authority  citation  for  part  134 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66,  1202 
(General  Note  23.  Harmonized  Tariff 
Schedule  of  the  United  States).  1304, 1624. 

PART  141— ENTRY  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
part  141  continues,  and  the  specific 
authority  for  §  141.4  is  revised,  to  read 
as  follows: 

Authority:  19  U.S.C.  66. 1448, 1484. 1624. 

*         *         *         *         * 

Section  141.4  also  issued  imder  19 
U.S.C.  1202  (General  Note  19;  Chapter 
86,  Additional  U.S.  Note  1;  Chapter  89, 
Additional  U.S.  Note  1;  Chapter  98, 
Subchapter  HI,  U.S.  Note  4,  Harmonized 
Tariff  Schedule  of  the  United  States), 
1498; 


f141.4    [Amended] 

2.  In  §141.4: 

a.  The  reference  in  paragraph  (b)(1)  to 
"General  Note  18"  is  removed  and 
added,  in  its  place,  is  the  reference 
"General  Note  19";  and 

b.  The  reference  in  the  introductory 
text  of  paragraph  (c)  to  "General  Note 
18(e)"  is  removed  and  added,  in  its 
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place,  is  the  reference  "General  Note 
19(e)". 

PART  14S-M AIL  IMPORTATIONS    , 

1.  The  general  authority  citation  for 
part  145  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  tjie 
United  States),  1624; 


PART  14&-F0REIGN  TRADE  ZONES 

1.  The  authority  citation  for  part  146 
is  revised  to  read  as  follows: 


Authority:  19  U.S.C.  66,  81a-81u.  1202 
(General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States),  1623. 1624. 

PART  14S-PERS0NAL 
DECLARATIONS  AND  EXEMPTIONS 

I  1.  The  general  authority  citation  for 
part  148  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66.  1496. 1498,  1624. 
The  provisions  of  this  part,  except  for  subpart 
C,  are  also  issued  under  19  U.S.C.  1202 
(General  Note  23.  Harmonized  Tariff 
Schedule  of  the  United  States); 


PART  151— EXAMINATION, 
SAMPUNG,  AND  TESTING  OF 
MERCHANDISE 

I  1.  The  general  authority  citation  for 
fast  151  is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1202  (General 
1  lotes  23  and  24.  Harmonized  Tariff  Schedule 
<  f  the  United  States  (HTSUS)).  1624. 


PART  152— CLASSIRCATION  AND 
APPRAISEMENT  OF  MERCHANDISE 


1.  The  general  authority  citation  for 
part  152  continues,  and  the  specific 
authority  for  §  152.13  is  revised,  to  read 
as  follows:  , 

Authority:  19  U.S.C.  66. 1401a.  1500. 1502. 
624. 


I  Section  152.13  also  issued  imder  19 
U.S.C.  1202  (General  Note  20. 
(larmonized  Tariff  Schedide  of  the 
United  States  (HTSUS)). 

f  152.13    [Amended] 

2.  In  §152.13: 

a.  The  reference  in  paragraph?  (b)(1) 
and  (b)(2)  to  "General  Note  19"  is 
removed  and  added,  in  its  place,  is  the 

Jeference  "General  Note  20"; 
b.  The  reference  in  the  introductory 
ext  of  paragraph  (c)  and  in  paragraphs 
(c)(1),  (c)(2).  and  {c)(3)  to  "General  Note 
19"  is  removed  and  added,  in  its  place, 
is  the  reference  "General  Note  20";  and 


c.  The  references  in  paragraph  (d)  to 
"General  Note  19"  are  removed  and 
added,  in  their  place,  are  the  references 
"General  Note  20". 

PART  177— ADMINISTRATIVE 
RULINGS 

1.  The  general  authority  citation  for 
part  177  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 1202 
(General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States),  1624. 


PART  181— NORTH  AMERICAN  FREE 
TRADE  AGREEMENT 

1.  The  authority  citation  for  part  181 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202  (General 
Note  23.  Harmonized  Tariff  Schedule  of  the 
United  States),  1624,  3314. 

PART  191— DRAWBACK 

1.  The  general  authority  citation  for 
part  191  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 1202 
(General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States).  1313. 1624. 


Dated:  March  25,  2002. 
Douglas  M.  Browning, 

Acting  Assistant  Commissioner,  Office  of 
Regulations  and  Rulings. 
[FR  Doc.  02-7532  Filed  3-28-02;  8:45  am] 
BILUfMS  CODE  4820-02-P 


DEPARTMENT  OF  STATE 

22  CFR  Parts  123  and  125 
[Public  Notice  3954] 

International  Traffic  in  Arms 
Regulations;  Exemptions  for  U.S. 
Institutions  of  Higher  Learning 

AGENCY:  Department  of  State. 
ACTION:  Interim  final  rule. 

summary:  This  rule  amends  the 
International  Traffic  in  Anns 
Regulations  (ITAR)  by  establishing  an 
exemption  for  accredited  U.S. 
institutions  of  higher  learning  from 
obtaining  a  license  for  the  permanent 
export,  temporary  export,  and 
temporary  import  of  most  articles 
fabricated  only  for  fundamental  research 
purposes  covered  by  Category  XV(a)  or 
(e)  of  the  U.S.  Munitions  List. 
Consistent  with  the  ciurent  exemption 
foimd  in  the  regulations  on  registration 
of  manufacturers  and  exporters, 
registration  is  not  required  for  use  of 
these  exemptions. 
EFFECTIVE  DATE:  March  29,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Trimble,  Director.  Compliance 
Division,  Office  of  Defense  Trade 
Controls,  Bureau  of  Political-Military 
Affairs.  Department  of  State  (202)  663- 
2700. 

SUPPLEMENTARY  INFORMATION:  Following 
the  March  1999  transfer  of  commercial 
coihmimications  satellites  to  the  USML 
required  by  the  National  Defense 
Authorization  Act  Fiscal  Year  1999. 
some  parts  of  the  academic  conuniuiity 
expressed  concern  about  potential 
government  restriction  on  disclosure  of 
information  in  imiversity  classrooms  by 
virtue  of  the  application  of  the 
International  Traffic  in  Arms 
Regulations  ("ITAR").  The  March  1999 
transfer  of  licensing  jurisdiction  back  to 
State  affected  only  commercial 
communications  satellites  and  did  not 
affect  the  continuation  of  the 
Department's  longstanding  jiuisdiction 
over  research,  experimental,  and 
scientific  satellites.  To  clarify  any 
underlying  concerns  of  the  universities, 
the  Department  worked  with  the  Office 
of  Science  and  Technology  Policy,  the 
Department  of  Defense,  the  National 
Oceanic  and  Atmospheric 
Administration,  and  the  National 
Aeronautics  and  Space  Administration. 
The  exemptions  herein  address  these 
concerns  and  are  designed  to  facilitate 
the  conduct  of  imiversity-based  space 
research  and  are  fully  consistent  with 
the  Department's  longstanding  policy  of 
not  regulating  fundamental  research. 

Consistent  with  NSDD  189  (National 
Policy  on  the  Transfer  of  Scientific, 
Technical  and  Engineering  Information), 
the  Department  does  not  regulate 
fundamental  research  and  the  March 
1999  transfer  of  commercial 
communications  satellites  to  the  USML  . 
did  not  change  this  policy.  Similar 
concerns  that  the  State  Department 
might  regulate  academic  exchanges  of 
information  imder  the  ITAR  generated 
considerable  debate  in  the  late  1970s 
and  early  1980s.  In  response  thereto,  the 
State  Department  published  revisions  to 
the  ITAR  in  December  1984,  which 
specifically  noted  that  concern  had  been 
expressed  that  the  ITAR  could  be  read 
in  an  overbroad  manner  to  encompass 
exchanges  of  information  in  a  purely 
academic  setting.  See  Revisions  to  the 
International  Traffic  in  Arms 
Regulations,  Supplementary 
Information,  49  FR  47683  (Dec.  6.  1984). 
The  Department  acknowledged  these 
concerns  and  took  steps  to  alleviate 
them.  Since  1984,  the  ITAR  has  been 
amended  in  order  to  indicate  more 
clearly  that  publicly  available 
information  and  academic  exchanges 
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are  not  treated  as  controlled  technical 
data.  ■■      

Most  notably,  22  CFR  122.1(b)(4) 
specifically  exempts  from  the 
registration  requirements  of  the  ITAR 
"persons  who  engage  only  in  the 
fabrication  of  articles  for  experimental 
or  scientific  purpose,  including  research 
and  development."  Further,  specifically 
exempted  from  the  definition  of    , 
technical  data  is  "information 
concerning  general  scientific, 
mathematical  or  engineering  principles 
commonly  taught  in  schools,  colleges, 
and  universities,"  22  CFR  120.10(a)(5). 
and  information  that  is  in  the  "public 
domain"  if  published  and  g«ierally 
available  and  accessible  to  the  public 
through,  for  example,  sales  at 
newsstands  and  bookstores, 
subscriptions,  second  class  mail,  and 
libraries  open  to  the  public  (22  CFR 
120.11).  Information  is  also  in  the 
public  domain  if  it  is  made  generally 
available  to  the  public  "through 
unlimited  distribution  at  a  conference, 
meeting,  seminar,  trade  show  or 
exhibition,  generally  accessible  to  the 
public  in  the  United  States"  or  "through 
fundamental  research  in  science  and 
engineering  at  accredited  institutions  of 
higher  learning  in  the  U.S.,  where  the 
resulting  information  is  ordinarily 
published  and  shared  broadly  in  the 
scientific  community."  22  CFR 
120.11(6).  (8) 

The  ITAR  amendment  herein 
concerns  the  transfer  of  defense  articles 
fabricated  only  for  fundamental  research 
piuposes  otherwise  cover63  by  Category 
XV  (a)  or  (e)  outside  of*&e  United  States 
and  the  provision  of  defense  services 
and  related  unclassified  technical  data 
for  the  assembly  and  integration  of  such 
articles  into  a  scientific,  research  or 
experimental  satellite. 

For  the  export  of  articles,  the 
exemption  allows  U.^  accredited 
institutions  of  higher  learning  to  export 
most  such  articles  as  long  as  all  of  the 
information  about  the  article,  including 
its  design,  is  in  the  public  domain. 
Specifically,  the  export  may  only  be 
made  to  accredited  institutions  of  higher 
learning  or  govenunent  funded  research 
institutions  located  in  certain  countries. 
The  exemption  cannot  be  used  for  items 
listed  in  the  Missile  Technology  Control 
Regime  (MTCR)  Annex  or  items 
designated  as  significant  military 
equipment  in  the  regulations. 

For  the  provision  of  technical  data 
and  defense  services,  the  exemption 
allows  these  same  institutions  the 
authority  to  provide  defense  services 
related  to  the  assembly  and  integration 
of  such  articles  into  a  scientific, 
research  or  experimental  satellite  when 
working  with  the  same  set  of  coimtries. 


The  exemption  does  not  permit  the 
provision  of  defense  services  or 
technical  data  for  the  integration  of  the 
satellite  or  spacecraft  to  the  launch 
vehicle,  or  of  Missile  Technology 
Control  Regime  (MTCR)  controlled 
defense  services  or  technical  data. 
Consistent  with  the  definition  of  export 
in  the  ITAR  (§  120.17(4)),  exports  to  an 
identified  country  includes  those  to 
nationals  of  such  countries  in  the 
United  States  or  abroad. 

Exporters  that  have  questions  about 
the  applicability  of  these  exemptions  to 
specific  activities  should  request  an 
advisory  opinion  from  the  Department 
using  the  guidance  provided  in  §  126.9 
of  the  regulations.  This  amendment 
involves  a  foreign  affairs  function  of  the 
United  States  and,  therefore,  is  not 
subject  to  the  procedures  required  by  5 
U.S.C.  553  and  554.  It  is  exempt  from 
review  imder  Executive  Order  12866  but 
has  been  reviewed  internally  by  the 
Department  to  ensiu-e  consistency  with 
the  pvuposes  thereof.  This  rule  does  not 
require  analysis  under  the  Regulatory 
Flexibility  Act  or  the  Unfunded 
Mandates  Reform  Act.  It  has  been  found 
not  to  be  a  major  rule  within  the 
meaning  of  the  Small  Business 
Regulatory  Enforcement  Act  of  1966.  It 
will  not  have  substantial  direct  effects 
on  the  States,  the  relationship  between 
the  National  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  application  of 
Executive  Orders  12372  and  13123. 
However,  interested  parties  are  invited 
to  submit  written  comments  to  the 
Department  of  State,  Office  of  Defense 
Trade  Controls,  ATTN:  Regulatory 
Change,  Exemption  for  U.S.  Institutions 
of  Higher  Learning.  2401  E.  Street,  NW., 
13th  Floor,  H1304,  2401  E  Street,  NW., 
Washington,  DC  20037.  Such  persons 
must  be  registered  with  the 
Department's  Office  of  Defense  Trade 
Controls  (DTC)  pursuant  to  the 
registration  requirements  of  section  38 
of  the  Arms  Export  Control  Act  or  be  an 
accredited  U.S.  institution  of  higher 
learning. 

List  of  Subiects 

22  CFR  Part  123 

Arms  and  munitions,  Exports. 
22  CFR  Part  125 

Arms  and  mimitions.  Classified 
information.  Exports. 

Accordingly,  for  the  reasons  set  forth 
above,  title  22,  chapter  I,  subchapter  M, 


parts  123  and  125,  are  being  amended 
as  follows: 

PART  1 23— LICENSES  FOR  THE 
EXPORT  OF  DEFENSE  ARTICLES 

1.  The  authority  citation  for  part  123 
is  revised  to  read  as  follows: 

Authority:  Sees.  2,  38,  and  71,  Pub.  L.  90- 
629,  90  Stat.  744  (22  U.S.C.  2752,  2778, 
2797);  22  U.S.C.  2753;  E.O.  11958.  42  FR 
4311;  3  CFR.  1977  Comp.  p.  79;  22  U.S.C. 
2658;  Pub.  L.  105-261, 112  Stat.  1920. 

2.  Section  123.16(b)(10)  is  added  to 
read  as  follows: 

§  1 23.1 6    Exemptions  of  general 
applicability. 

***** 

(b)*** 

(10)  District  Directors  shall  permit, 
without  a  license,  the  permanent  export, 
and  temporary  export  and  retiun  to  the 
United  States,  by  accredited  U.S. 
institutions  of  higher  learning  of  articles 
fabricated  only  for  fundamental  research 
purposes  otherwise  controlled  by 
Category  XV  (a)  or  (e)  in  §  121.1  of  this 
subchapter  when  all  of  the  foUowring 
conditions  are  met: 

(i)  The  export  is  to  an  accredited 
institution  of  higher  learning,  a 
governmental  research  center  or  an 
established  government  funded  private 
research  center  located  within  countries 
of  the  North  Atlantic  Treaty 
Organization  (NATO)  or  coimtries 
which  have  been  designated  in 
accordance  with  section  517  of  the 
Foreign  Assistance  Act  of  1961  as  a 
major  non-NATO  ally  (and  as  defined 
further  in  section  644(q)  of  that  Act)  for 
purposes  of  that  Act  and  the  Arms 
Export  Control  Act,  or  coimtries  that  are 
members  of  the  European  Space  Agency 
or  the  European  Union  and  involves 
exclusively  nationals  of  such  countries; 

(ii)  All  of  the  information  about  the 
article(s),  including  its  design,  and  all  of 
the  resulting  information  obtained 
through  fundamental  research  involving 
the  article  will  be  published  and  shared 
broadly  within  the  scientific 
community,  and  is  not  restricted  for 
proprietary  reasons  or  specific  U.S. 
government  access  and  dissemination 
controls  or  other  restrictions  accepted 
by  the  institution  or  its  researchers  on 
publication  of  scientific  and  technical 
information  resulting  from  the  project  or 
activity  (See  §  1^0.11  of  this 
subchapter);  and 

(iii)  II  the  article(s)  is  for  permanent 
export,  the  platform  or  system  in  which 
the  article(s)  may  be  incorporated  must 
be  a  satellite  covered  by  §  125.4(d)(l)(iii) 
of  this  subchapter  and  be  exclusively 
concerned  with  fundamental  research 
and  only  be  launched  into  space  frtim 
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countries  and  by  nationals  of  countries 
identified  in  this  section. 

PART  125— LICENSES  FOR  THE 
EXPORT  OF  TECHNICAL  DATA  AND 
CLASSIRED  DEFENSE  ARTICLES 

3.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  Sections  2  and  38,  Pub.  L.  90- 
629,  90  Stat.  744  (22  U.S.C.  2752.  2778;  E.O. 
11958.  42  FR  4311;  3  CFR.  1977  Comp.  p.  79; 
22  U.S.C.  2658. 


22  U. 

I  4. 


Section  125.4(d)  is  added  to  read  as 
follows: 

§  1 25.4    Exemptions  of  general 
applicability. 

***** 

(d)(1)  Defense  services  for  the  items 
identified  in  §  123.16(b)(10)  of  this 
subchapter  exported  by  accredited  U.S. 
institutions  of  higher  learning  are 
exempt  from  the  licensing  requirements 
of  this  subchapter  when  the  export  is: 

(i)  To  countries  identified  in 
§  123.16(b)(10)(i)  of  this  subch^ter  and 
exclusively  to  nationals  of  such 
countries  when  engaged  in  international 
fundamental  research  conducted  under 
the  aegis  of  an  accredited  U.S. 
institution  of  higher  learning;  and 
T (ii)  In  direct  support  of  fundamental 
research  as  defined  in  §  120.11(8)  of  this 
subchapter  being  conducted  either  at 
accredited  U.S.  institutions  of  higher 
learning  or  an  accredited  institution  of 
higher  learning,  a  governmental 
research  center  or  an  established 
government  funded  private  research 
center  located  within  the  countries 
identified  in  §  123.16(b)(10)(i)  of  this 
subchapter;  and 

(iii)  Limited  to  discussions  on 
assembly  of  any  article  described  in 
§  123.16(b)(10)  of  this  subchapter  and  or 
integrating  any  such  article  into  a 
scientific,  research,  or  experimental 
satellite. 

(2)  The  exemption  in  paragraph  (d)(1) 
of  this  section,  while  allowing 
accredited  U.S.  institutions  of  higher 
learning  to  participate  in  technical 
meetings  with  foreign  nationals  fitim 
counti-ies  specified  in  §  123.16(b)(10)(i) 
of  this  subchapter  for  the  purpose  of 
conducting  space  scientific  fundamental 
research  either  in  the  United  States  or 
in  these  countries  when  working  with 
information  that  meets  the  requirements 
of  §  1 20. 1 1  of  this  subchapter  in 
activities  that  would  generally  be 
controlled  as  a  defense  service  in 
accordance  with  §  124.1(a)  of  this 
subchapter,  does  not  cover: 

(i)  Any  level  of  defense  service  or 
information  involving  launch  activities 
including  the  integration  of  the  satellite 
or  spacecraft  to  the  launch  vehicle; 


(ii)  Articles  and  information  Usted  in 
the  Missile  Technology  Control  Regime 
(MTCR)  Annex  or  classified  as 
significant  military  equipment;  or 

(iii)  The  transfer  of  or  access  to 
technical  data,  information,  or  software 
that  is  otherwise  controlled  by  this 
subchapter. 

Dated:  March  11.  2002. 
John  R.  Bolton, 

Under  Secretary,  Arms  Control  and 
International  Security,  Department  of  State. 
IFR  Doc.  02-7347  Filed  3-28-02;  8:45  am) 

BILUNG  COOE  4710-2S-P 


DEPARTMENT  OF  STATE 

22  CFR  Part  126 

[Public  Notice  3951]  ^ 

International  Traffic  in  Arms 
Regulations;  Amendment  to  the  List  of 
Proscribed  Destinations 

AGENCY:  Department  of  State. 
action:  Final  rule. 

summary:  This  rule  amends  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  by  removing 
Armenia  and  Azerbaijan  from  the  list  of 
proscribed  destinations  for  the  exports 
and  imports  of  defense  articles  and 
defense  services. 
EFFECTIVE  DATE:  March  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Sweeney,  Office  of  Defense  Trade 
Controls,  Bureau  of  Political-Military 
Affairs,  Department  of  State  (202)  663- 
2700. 

SUPPLEMENTARY  INFORMATION:  Armenia 
and  Azerbaijan  were  added  to  the  list  of 
proscribed  destinations  at  section 
126.1(a)  of  the  ITAR  in  the  Federal 
Register  publication  of  July  22, 1993  (58 
FR  39312).  The  Department  of  State  is 
amending  the  ITAR  to  reflect  that  it  is 
no  longer  the  policy  of  the  United  States 
to  deny  licenses,  other  approvals, 
exports  and  imports  of  defense  articles 
and  defense  services,  destined  for  or 
originating  in  Armenia  or  Azerbaijan. 
This  action  is  being  taken  in  the 
interests  of  foreign  policy  and  national 
security  pursuant  to  section  38  of  the 
Arms  Export  Control  Act.  Requests  for 
licenses  or  other  approvals  for  Armenia 
or  Azerbaijan  involving  items  covered 
by  the  U.S.  Munitions  List  (22  CFR  part 
121)  will  be  reviewed  on  a  case-by-case 
basis. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and, 
therefore,  is  not  subject  to  the 
procedures  required  by  5  U.S.C.  553  and 
554.  It  is  exempt  from  review  under 
Executive  Order  12866  but  has  been 


reviewed  internally  by  the  Department 
to  ensure  consistency  with  the  purposes 
thereof.  This  rule  does  not  require 
analysis  under  the  Regulatory 
Flexibility  Act  or  the  Unfunded 
Mandates  Reform  Act.  It  has  been  found 
not  to  be  a  major  rule  within  the 
meaning  of  the  Small  Business 
Regulatory  Enforcement  Act  of  1966.  It 
vkill  not  have  substantial  direct  effects 
on  the  States,  the  relationship  between 
the  National  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  application  of 
Executive  Orders  12372  and  13123. 
However,  interested  parties  are  invited 
to  submit  written  comments  to  the 
Department  of  State,  Office  of  Defense 
Trade  Controls,  ATTN:  Regulatory 
Change,  removal  of  Armenia  and 
Azerbaijan,  12th  Floor,  Hi 200,  2401  E 
Sti-eet  NW.,  Washington,  DC  20522- 
0112.  Such  persons  must  be  so 
registered  with  the  Department's  Office 
of  Defense  Trade  Conti-ols  (DTC) 
pursuant  to  the  registration 
requirements  of  section  38  of  the  Arms 
Export  Control  Act. 

List  of  Subiects  in  22  CFR  Part  126 

Arms  and  munitions,  Exports. 

Accordingly,  for  the  reasons  set  forth 
above,  tide  22,  chapter  I,  subchapter  M, 
part  126,  is  being  amended  as  follows: 

PART  126— GENERAL  POLICIES  AND 
PROVISIONS 

1.  The  authority  citation  for  part  126 
continues  to  read  as  follows: 

Authority:  Sees.  2,  38,  40.  42,  and  71.  Pub. 
L.  90-629,  90  Stat.  744  (22  U.S.C.  2752,  2778, 
2780,  2791,  and  2797);  22  U.S.C.  2778;  E.O, 
11958,  42  FR  4311;  3  CFR,  1977  Comp.,  p. 
79;  22  U.S.C.  2658;  22  U.S.C.  287c;  E.O. 
12918.  59  FR  28205,  3  CFR,  1994  Comp..  p. 
899. 

2.  Section  126.1(a)  is  revised  to  read 
as  follows: 

§  1 26.1    Prohibited  exports  and  sales  to 
certain  countries. 

(a)  General.  It  is  the  policy  of  the 
United  States  to  deny  licenses,  other 
approvals,  exports  and  imports  of 
defense  articles  and  defense  services, 
destined  for  or  originating  in  certain     . 
countries.  This  policy  applies  to 
Afghanistan,  Belarus,  Cuba,  Iran,  Iraq, 
Libya,  North  Korea,  Syria,  and  Vietnam.  ^ 
This  policy  also  applies  to  countries 
with  respect  to  which  the  United  States 
maintains  an  arms  embargo  (e.g.  Burma, 
-China,  Haiti,  Liberia,  Rwanda,  Somalia, 
Sudan  and  Democratic  Republic  of  the 
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Congo  (formerly  Zaire))  or  whenever  an 
export  would  not  otherwise  be  in 
furtherance  of  world  peace  and  the 
security  and  foreign  policy  of  the  United 
States.  Comprehensive  arms  embargoes 
are  normaHyTHesubject  of  a  State 
Department  notice  published  in  the 
Federal  Register.  The  exemptions 
provided  in  the  regulations  in  this 
subchapter,  except  §§123.17  and 
125.4(b)(13)  of  tWs  subchapter,  do  not 
apply  with  respect  to  articles  originating 
in  or  for  export  to  any  proscribed 
countries  or  areas. 


Dated:  February  22,  2002. 
John  R.  Bolton. 

Under  Secretary,  Arms  Control  and 
International  Security,  Department  of  State. 
[FR  Doc.  02-7346  Filed  3-28-02;  8:45  am] 

BILUNO  CODE  4710-2S-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  658 

[FHWA  Docket  No.  1997-2234  (formerty  87- 
5  and  89-12)] 

RIN  2125-AC30 

Truck  Length  and  Width  Excluah^e 
Devices 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Final  rule. 

summary:  This  action  amends  the 
regulations  that  concern  the  exclusion 
of  devices  from  the  measurement  of 
vehicle  length  and  width.  All  previous 
interpretations  related  to  exclusions 
from  measurements  of  vehicle  length 
and  width  are  superseded  to  the  extent 
they  are  inconsistent  with  these 
regulations.  Also,  a  technical  correction 
is  being  made  to  the  information  on 
length  limitations  for  multiple  cargo 
carrying  units  in  appendix  C  for  the 
State  of  Michigan.  The  primary  goal  of 
this  proceeding  is  to  consolidate  the 
basic  information  from  all  previous 
policy  notices  on  the  topic,  and  to 
provide  regulatory  standards  for  making 
futiire  jud^ents  on  the  length  and/or 
width  exclusion  status  of  specific 
devices. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  April  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  Klimek,  Office  of  Freight 
Management  and  Operations,  (202-366- 
2212);  or  Mr.  Raymond  Cuprill,  Office  of 
the  Chief  Coimsel  (202-366-0791). 
Federal  Highway  Administration,  400 


Seventh  Street,  SW.,  Washington.  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets.  Room  PL-401  by  using  the 
universal  resource  locator  (URL):  http:/ 
/dmses.dot.gov.  It  is  available  24  hours 
each  day,  365  days  each  year.  Electronic 
submission  and  retrieval  help  and 
guidelines  are  available  under  the  help 
section  of  the  web  site. . 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
page  at:  http://www.access.gpo.gov/ 
nam. 

Background 

The  first  Federal  legislation  to  cover 
maximum  vehicle  dimensions,  involved 
establishing  a  maximum  width  of  96 
inches  for  vehicles  using  the  Interstate 
System.  This  occurred  in  1956  as  part  of 
the  landmark  legislation  that  accelerated 
construction  of  the  Interstate  System. 
The  1956  law  included  a  "grandfather" 
clause  that  enabled  States  to  retain 
regulations  in  effect  on  July  1. 1956,  if 
they  allowed  a  vehicle  width  greater 
than  96  inches.  The  grandfather  clause 
also  covered  any  items  a  State  may  have 
excluded  from  width  measurement. 

The  practice  of  excluding  certain 
devices  from  width  measurement, 
however,  did  not  develop  as  an  issue 
imtil  States  were  required  to  begin 
certifying  enforcement  of  size  and 
weight  laws  annually  to  the  FHWA  in 
1975.  Certification  was  the  result  of  the 
enactment  of  what  is  now  23  U.S.C.  141, 
as  part  of  the  Federal-aid  Highway 
Amendments  of  1974. 

As  a  result  of  the  expansion  of  size 
and  weight  enforcement  brought  on  by 
the  certification  requirement,  it  came  to 
the  attention  of  the  FHWA  that  only  half 
of  the  States  had  a  grandfather  right  to 
exclude  certain  devices  from  width 
measurement.  The  remaining  States 
were  allowing  the  exclusions  based 
largely  on  a  definition  of  vehicle  width 
originally  developed  by  the  American 
Association  of  State  Highway  Officials 
(AASHO)i4n  1963,  and  included  in 


AASHO's  1963  "Policy  on  Maximum 
Dimensions  and  Weights  of  Motor 
Vehicles  to  be  Operated  Over  the 
Highways  of  the  United  States."^  The 
definition  read.  "Width:  The  total 
outside  transverse  dimension  of  a 
vehicle  including  any  load  or  load- 
holding  devices  thereon,  but  excluding 
approved  safety  devices  and  tire  bulge 
due  to  load." 

The  differences  between  the  AASHO 
policy  and  the  FHWA's  interpretation  of 
die  applicability  of  grandfather  rights, 
resulted  in  significant  confusion  not 
only  for  the  States,  but  also  for  the 
trucking  industry.  Since  the  AASHO 
policy  from  1946  provided  the  basis  for 
the  original  96-inch  width  legislation, 
the  FHWA  determined  that  the 
subsequently  issued  AASHO  definition 
was  an  acceptable  basis  on  which  to 
revise  agency  policy.  Accordingly,  the 
FHWA  adopted  the  AASHTO  definition 
of  vehicle  width  on  June  28, 1979  (44 
FR  37710).  In  taking  this  action,  the 
FHWA  also  determined  that  the  only 
"approved  safety  devices"  permitted  to 
exceed  96  inches  would  be  rear-view 
mirrors,  turn  signal  lamps,  and  hand- 
holds for  cab  entry/egress. 

The  next  significant  legislative  action 
on  vehicle  size  was  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA)  (Pub.  L.  97-424.  96  Stat.  2097). 
In  order  to  avoid  a  repeat  of  the 
interpretation  problems  regarding 
vehicle  width,  section  411(h)  of  the 
STAA  gave  the  Secretary  of 
Transportation  the  authority  to  exclude 
bom  the  measurement  of  vehicle  length 
any  safety  and  energy  conservation 
devices  foimd  necessary  for  the  safe  and 
efficient  operation  of  commercial  motor 
vehicles  (CMVs).  That  authority  is  now 
codified  at  49  U.  S.  C.  31111(d).  Section 
416(b)  of  the  STAA,  now  49  U.S.C. 
31113(b),  authorized  similar  exclusions 
when  measuring  vehicle  width.  Section 
411(h)  also  provided  that  no  device 
excluded  from  length  measurement  by 
the  Secretary  could  have,  by  design  or  ■ 
use.  the  capability  to  carry  cargo. 

Since  enactment  of  the  STAA.  the 
FHWA  has  issued  three  policy  notices 
in  the  Federal  Register  that  identified 
some  55  devices  as  length  or  width 
exclusive.  Copies  of  the  notices  are 
available  on-line  under  the  FHWA 
docket  number  cited  at  the  begirming  of 
this  document.  (See  49  FR  23302.  June 
5. 1984;  51  FR  1367.  January  13. 1986; 
and  52  FR  7834.  March  13. 1987.)  The  . 


<  Now  the  American  Association  of  State 
Highway  and  Transportation  Officials  (AASHTO). 


2  The  current  version  of  this  policy  titled  "Guide 
For  Maximum  Vehicle  Weight  and  Dimensions"  is 
available  from  AASHTO  by  telephone  (800)  231- 
3475,  facsimile  (800)  525-3362,  mail  at  AASHTO, 
P.O.  Box  96716,  Washington,  DC  20090-6716,  or 
online  at  http://www.tTQnsportation.org/ 
publications/bookstore. nsf. 


I 
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FHWA  has  also  handled  a  nxunber  of 
questions  concerning  specific  pieces  of 
equipment  over  the  years. 

This  action  completes  a  rulemaking 
jrocess  originally  initiated  through  an 
advance  notice  of  proposed  rulemaking 
(AhfPRM)  issued  on  December  26, 1989 
(54  FR  52951).  The  primary  goal  of  this 
proceeding  is  to  consolidate  the  basic 
information  from  all  previous  policy 
notices  on  the  topic,  and  to  provide 
regulatory  standards  for  making  future 
judgments  on  the  length  and/or  width 
exclusion  status  of  specific  devices. 
I    A  notice  of  proposed  rulemaking 
(NPRM)  to  amend  the  appropriate 
sections  of  23  CFR  part  658  was 
published  on  August  18,  2000  (65  FR 
50471).  In  response  to  the  NPRM.  57 
additional  entries  were  made  to  the 
docket.  Th^se  entries  represent  49  sets 
of  comments,  as  some  of  the  entries 
Were  duplicates,  or  multiple 
Submissions  from  the  same  entity. 
Comments  were  provided  by  12 
companies  involved  in  the  manufacture 
or  shipping  of  vehicles  and/or  related 
equipment,  11  commercial-vehicle- 
related  industry  associations,  10 
different  State  transportation  or  police 
agencies,  10  motor  carriers,  two 
organizations  of  State  officials,  two 
individuals,  one  safety  advocacy  group, 
and  one  congressional  committee. 

Scope  and  Applicability 

The  final  rule  published  today  applies 
to  vehicles  authorized  by  the  provisions 
of  the  STAA  while  operating  on  the       f 
National  Network  (NN)  ^  and  routes 
giving  reasonable  access  to  and  from  the 
NN.  Nothing  in  this  rule,  however, 
would  prohibit  States  from  applying  the 
iTile  to  other  vehicles  and/or  highway 
systems. 

The  primary  goal  of  this  rulemeiking  is 
to  establish  a  simplified  manner  of 
determining  what  devices  attached  to  a 
commercial  vehicle  are  included  or 
excluded  when  measuring  vehicle 
dimensions  for  compliance  with 
applicable  length  and  width  laws.  As 
noted  earlier,  this  rulemaking  began  in 
1989.  As  the  NPRM  explained,  however, 
the  FHWA  has  been  issuing 
interpretations  on  this  subject  since  the 
1970's.  The  equipment  and  enforcement 
practices  in  use  today  have  evolved  over 
the  last  quarter  century  in  response  to 


3  As  defined  23  CFR  part  658,  The  National 
Network  is  the  composite  of  the  individual  network 
of  highways  in  each  State  on  which  vehicles 
authorized  by  the  provisions  of  the  STAA  are 
allowed  to  operate.  The  network  in  each  State 
includes  the  Interstate  System,  exclusive  of  those 
portions  excepted  under  §  658.11(f)  or  deleted 
under  §658. 11(d),  and  those  portions  of  the 
Federal-aid  Primary  System  in  existence  on  June  1, 
1991,  set  out  by  the  FHWA  in  appendix  A  to  this 
part. 


these  directives.  The  intent  of  this 
proceeding  is  to  continue  to  allow 
virtually  all  of  the  equipment  and 
devices  the  FHWA  has  previously 
indicated  are,  or  should  be,  excludable 
from  the  measurement  of  vehicle  length 
or  width.  Included  are  the  devices  listed 
in  previous  Federal  Register  notices, 
provided  they  meet  the  detailed 
requirementsof  the  rules  promulgated 
today,  specifically: 

(1)  Notice  of  interpretation  (NOI)  at  51 
FR  1367  (January  13, 1986). 

•  A  device  up  to  8  inches  long  at  the 
front  of  a  trailer  chassis  the  purpose  of 
which  is  to  secure  containers  and 
prevent  movement  in  transit. 

(2)  NOI  at  52  FR  7834  (March  13, 
1987). 

•  Non-load  carrying  tie-down  devices 
on  automobile  transporters; 

•  Non-load  carrying  devices  falling 
vnthin  the  swing  radius  of  the  trailer  as 
measiued  from  the  kingpin  to  the  front 
comer  of  the  trailer; 

•  Any  add-on  equipment  such  as  lift 
gates,  winches,  etc.,  at  the  rear  of  a 
trailer  that  do  not  extend  more  than  24 
inches  from  the  rear  of  a  trailer  in  the 
up  position; 

•  Non-rigid  aerodynamic  devices  that 
do  not  extend  more  than  5  feet  from  the 
rear  of  a  trailer  in  the  operational 
position.  Such  devices  shall  not  obscua« 
tail  lamps,  turn  signals,  marker  lamps, 
identification  lamps,  license  plates, 
hazardous  materid  placards,  or  any 
other  required  safety  device; 

•  A  front  coupler  device  on  a 
semitrailer  or  trailer  used  in  road  and 
rail  intennodal  operations. 

Other  devices  at  the  front  of  a 
semitrailer  or  trailer  including: 

•  Aerodynamic  device,  air  deflector; 

•  Afr  compressor; 

•  Certificate  holder  (manifest  box); 

•  Door  vent  hardware; 

•  Electrical  connector; 

•  Gladhand; 

•  Handhold; 

•  Hazardous  material  placard; 

•  Heater; 

•  Ladder; 

•  Pickup  plate  lip; 

•  Pump  offline  on  tank  trailer; 

•  Refrigeration  imit; 

•  Removable  bulkhead; 

•  Removable  stakes; 

•  Stabilizing  jack  (anti-nosedive 
device); 

•  Stake  pockets;' 

•  Step; 

•  Tarp  basket; 

•  Tire  carrier;  and 

•  Uppercoupler. 

Devices  at  the  rear  of  a  semifrailer  or 
trailer  including: 

•  Air  compressor; 

•  Handhold; 


•  Hazardous  material  placard; 

•  Ladder; 

•  Lift  gate; 

•  Pintie  hook; 

•  Removable  stakes; 

•  Resilient  bumper  block; 

•  Splash  and  spray  suppression 
device; 

•  Stake  pockets;  and 

•  Step. 

Devices  excluded  from  width 
determination,  not  to  exceed  3  inches 
from  the  side  of  the  vehicle  including: 

•  Comer  caps; 

•  Hazardous  materials  placards; 

•  Lift  pads  for  trailer  on  flatcar 
(piggyback)  operation; 

•  Rain  gutters; 

•  Rear  and  side  door  hinges  and  their 
protective  hardware; 

•  Side  marker  lamps; 

•  Tarp  and  tarp  hardware; 

•  Tie-down 'assembly  on  platform 
trailers; 

•  Wall  variation  from  tme  flat;  and 

•  Weevil  pins  and  sockets  on  low-bed 
trailers. 

Discussion  of  Comments 

The  National  Tmck  Equipment 
Association  (NTEA)  requested  that 
straight  trucks  be  included  in  the  final 
rule  coverage.  Because  the  STAA  is 
silent  with  respect  to  straight  trucks,  the 
authority  to  regulate  their  operation 
remains  with  the  States. 

The  Morgan  Corporation,  a 
manufacturer  of  truck  bodies  and     , 
related  equipment,  posed  several 
questions: 

1.  Will  changes  in  the  length  and 
v«dth  measurements  in  the  Federal 
regulations  supersede  the  States'  rules  • 
for  length  and/or  width  exclusions,  or 
will  the  States  be  empowered  to  change, 
add,  or  delete  exclusions  as  they  see  fit? 

State  regulations  for  STAA  vehicles 
operating  on  the  NN.  or  routes 
providing  reasonable  access  to  and  from 
the  NN,  must  be  in  accord  with  this 
final  rule.  States,  however,  retain  the 
authority  to  determine  the  mles  that 
apply  to  other.  non-STAA  vehicles 
wherever  they  operate. 

2.  Where  is  the  3-inch  exclusion 
located?  If  the  vehicle  is  96-inches  wide, 
is  the  allowance  6-inches  on  each  side 
and  front  of  the  vehicle?  If  the  vehicle 

is  102-inches  wide  is  the  allowance  3- 
inches  on  each  side  and  the  front  of  the 
vehicle?  Where  will  the  12-inch 
allowance  for  rearview  mirrors  be 
measured?  If  stake  pockets,  rub  rails, 
and  stake  racks  are  present  and  the  total 
width  of  the  vehicle  is  108-inches,  will 
thi^  be  legal? 

As  mentioned  earlier,  the  final  nde 
published  today  applies  to  vehicles 
authorized  by  the  provisions  of  the 
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STAA  while  operating  on  the  National 
Network  NN  and  routes  giving 
reasonable  access  to  and  from  the  NN. 
A  96-inch  wide  vehicle  is  not  a  STAA 
vehicle  at  least  with  respect  to  its  width. 
The  decision  as  to  width  of  an  exclusion 
zone  is  a  State  determination.    ^ 

As  will  be  explained  later  in  this 
dociunent.'the  12-inch  maximum  mirror 
extension  proposed  in  the  NPRM  is  not 
being  adopted.  The  safe  placement  of 
mirrors  will  be  a  decision  left  to  the 
vehicle  manufacturers  so  that  the  most 
advantageous  designs  can  be  adopted 
for  the  various  types  of  commercial 
vehicles. 

If  the  stake  pockets,  sub-rails,  and 
stake  racks  on  a  102-inch  wide  vehicle 
are  located  within  3-inches  of  the  side 
of  the  cargo-carrying  platform,  they  are 

legal. 

3.  The  proposed  rule  discussed  a  24- 
inch  lift  gate  and  a  6-inch  resilient 
bumper.  Does  this  mean  that  a  trailer 
may  have  a  24-inch  wide  lift  gate  that 
is  exempt  from  length  measurement 
plus  a  6-inch  resilient  bxmiper  attached 
to  the  lift  gate?  Will  these  extensions  be 
legal? 

No.  under  §  658.16(c)  of  the  final  rule, 
exclusions  are  specific  and  may  not  be 
added  to  other  excludable  devices. 
Therefore,  a  vehicle  can  have  the  lift 
gate  or  the  bumper,  but  not  both. 

The  Western  Association  of  State 
Highway  Transportation  Officials 
(WASHTO)  Conmiittee  on  Highway 
Transport  expressed  several  concerns. 
First  is  a  need  for  clear  regulatory 
language,  so  that  the  transportation 
industry  and  enforcement  community 
will  know  which  devices  are  excluded 
from  the  length  and  width 
determinations.  Second.  WASHTO 
believes  the  NPRM  allowed  too  much 
room  for  interpretation  which  may 
result  in  longer  and  wider  trailers.  And 
third,  specific  items  such  as  roof 
structures,  sidewalls,  taillight 
assemblies,  and  imdercarriage  devices 
should  be  included  in  all 
measiuements. 

The  regulation  issued  today  restates 
practices  that  have  been  widely,  though 
not  universally,  accepted  since  the 
197D's.  It  does  not  authorize 
incremental  expansion  of  vehicle  size. 
Most  of  the  devices  listed  in  previous 
Federal  Register  notices  on  this  issue 
are  included  in  this  rule.  Devices 
developed  in  the  futiire  will  be  covered, 
as  long  they  meet  the  dimensional 
requirements  of  this  final  rule,  and  do 
not  carry  cargo. 

The  Illinois  DOT  requested 
publication  of  a  list  of  "efficiency 
enhancing  devices"  as  part  of  the  final 
rule.  Virtually  all  of  the  devices 
included  in  the  previous  Federal 


Register  notices  on  this  issue  (the  NOI's 
from  1986  and  1987)  are  listed  in  this 
final  rule,  as  well  as  any  additional 
devices  developed  since  then  that  the 
FHWA  has  indicated  should  also  be 
excluded  from  vehicle  measiuement. 
Some  of  these  are  safety,  rather  than 
efficiency-enhancing  devices  but  we  see 
no  need  to  list  them  separately. 

The  Oregon  DOT  expressed  concern 
regarding  specific  devices,  but  chief 
among  the  State's  issues  was  that  the 
NPRM  was  too  broad  in  its  scope  and 
could  easily  result  in  unintentional 
increases  in  vehicle  width  and  length. 
The  State's  primary  example  involved 
use  of  the  rolling  tarp  systems  that  have 
been  developed  in  recent  years.  In  the 
context  of  this  discussion,  a  "tarp 
system"  or  "rolling  tarp  system"  refers 
to  the  aftermarket  system  that  encloses 
the  cargo  area  of  a  flatbed  semitrailer. 
Such  systems  are  designed  to  be  stowed 
accordion-style  at  either  end  of  the 
trailer  during  loading,  and  then  rolled 
out  and  locked  in  place.  To 
accommodate  this  type  of  operation,  a 
two-  to  three-inch  rail  is  added  to  the 
side  edge  of  the  flatbed,  extending  the 
full  length  of  the  trailer.  Ribs  that 
provide  internal  support  for  the  closed 
system  slide  or  roll  along  the  side  rail, 
depending  on  the  specific  design  of  the 
system.  A  bulkhead  at  the  front  of  the 
unit  and  doors  at  the  rear  are  also 
generally  a  part  of  these  systems,  and 
are  used  to  support  the  tarp  in  the 
operational  position.  Tarp  systems  will 
be  more  fully  discussed  later  in  this 
document.  The  Oregon  position  is  that 
even  though  these  systems  may  have 
some  safety  benefit  for  the  operator,  the 
resulting  vehicle  is  in  fact  108  inches 
wide.  The  State  contends  that  the  NOI 
of  1987  did  not  intend  to  allow  108-inch 
wide  trailers  under  any  circumstances. 

Trailers  may,  in  fact,  be  up  to  108 
inches  wide,  measured  from  the 
outermost  points  of  two  3-Lnch  width 
exclusive  devices.  That  is  neither  new 
nor  illegal.  It  has  been  the  policy  of  the 
FHWA  since  the  1970's  to  allow  a  3- 
inch  width  exclusion  on  either  side  of 
a  trailer.  There  is  no  difference  in 
principle  between  exclusions  for  tarp 
systems  and  for  stake  pockets,  which 
have  been  used  on  flatbeds  for  well  over 
half  a  century.  Congress  clearly  knew  of 
the  FHWA  policy,  and  approved  it  in 
the  STAA. 

An  ancillary  argument  of  the  Oregon 
DOT  to  the  allowance  of  tarp  systems  is 
that  such  an  action  will  cause  the  State 
to  reconsider  the  availability  of  several 
routes  from  its  list  of  approved 
reasonable  access  routes.  Again,  this 
final  rule  does  not  change  existing 
practice.  Any  route  currently  included 
on  the  NN.  or  used  for  reasonable 


access,  can  be  reviewed  for  continuing 
use  imder  procedures  available  in  this 

part. 

The  Wisconsin  DOT  expressed  a 
general  concern  similar  to  that  from  the 
Oregon  DOT  that  the  NPRM  was  too 
expansive  about  what  could  be 
excluded  from  measurement  and  that 
the  ultimate  result  would  be  wider  and 
longer  vehicles.  Specifically.  Wisconsin 
is  apprehensive  that  a  motor  carrier  may 
try  to  carry  additional  equipment  such 
as  tools,  or  even  decorations,  outside  of 
a  vehicle  to  increase  the  cargo-carrying 
capability.  The  exclusion  of  lifts, 
bumpers,  forklifts  and  loading  dollies 
would  create  potential  safety  problems 
around  the  vehicle.  The  State  also 
conunented  that  the  title  of  the 
definition  "safety  devices-width 
exclusive"  is  misleading  as  well  as 
vague,  and  would  allow  the  exclusion  of 
any  non-cargo  carrying  device, 
including  advertising  and  decorations. 

This  final  rule  changes  the  title  of  the 
definition  to  "width  exclusive  devices" 
for  consistency  with  length  exclusive 
definition.  Both  definitions,  however, 
have  been  changed  to  clarify  that  only 
devices  that  contribute  to  a  vehicle's 
safe  operation  or  energy  conservation, 
can  be  excluded  bom  the  length  or 
width  of  a  vehicle.  Fork  lifts  and 
loading  dollies  are  not  excluded  from 
length  measurement,  as  they  do  not 
directly  contribute  to  the  saJfe  operation 
of  a  vehicle,  or  help  to  conserve  energy. 
They  are  carried  as  needed  and  if  not 
carried  directly  on  the  vehicle,  would  be 
considered  cargo  overhang,  subject  to 
State  determinations  on  acceptability. 

The  Massachusetts  State  Police  also 
would  like  to  have  a  list  of  excludable 
items  published  as  part  of  the  rule,  as; 
the  Hst  would  then  automatically  be 
incorporated  into  State  statutes  and 
make  it  easier  for  a  magistrate  to 
adjudicate  any  citations.  They  also 
believe  that  the  State  should  have  the 
basic  authority  to  decide  if  an 
appurtenance  should  be  excluded  from 
width  measurement. 

As  stated  previously,  the  list  of 
excludable  items  previously  published 
as  part  of  earlier  NOI's  is  part  of  the 
final  rule  published  today.  Each  State 
must  have  uniform  rules  with  respect  to 
measurement  of  STAA  vehicles.  The 
goal  of  this  final  rule  is  to  provide  that 
uniformity  and  minimize  the 
opportunities  for  non-imiform  treatment 
among  States. 

The  Truck  Trailer  Manufactiuers 
Association  (TTMA)  is  an  organization 
that  develops  and  publishes  position 
papers  used  by  the  industry  to  maintain 
uniform  standards  in  trailer 
construction  and  repair.  While  generally 
supporting  the  NPRM.  the  TTMA 
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wanted  two  specific  items  included  in 
the  rule:  (1)  A  one-inch  exclusion  for 
structiiral  repairs  and  reinforcements  on 
side  doors,  and  (2)  a  reference  to  a 
TTMA  "Recommended  Practice" 
bulletin  incorporating  all  length  and 
width  exclusive  guidance. 

As  discussed  in  the  Supplementary 
Information  section  of  the  NPRM,  the 
one-inch  exclusion  for  structural 
repairs,  etc.,  will  continue  to  be 
allowed,  but  within  the  3-inch  general 
exclusion.  It  is  not  additive,  i.e.,  it  does 
not  allow  a  3-inch  plus  a  1-inch  width 
exclusion  in  the  area  of  the  reinforced 
sections.  This  exclusion  is  limited  to 
van  (box)  semitrailers.  Weld-on  or  bolt- 
on  repairs  may  be  necessary  during  the 
life  of  the  unit  to  maintain  the 
operational  safety  of  the  trailer.  Vehicles 
needn't  be  discarded  or  completely 
rebuilt  to  original  specifications  when 
damaged  on  one  side. 

This  final  nde  is  clear  on  what  is  and 
is  not  to  be  excluded  from  width 
measurement.  The  TTMA  is  free  to 
include  the  regulatory  language  as  part 
of  its  bulletin  service  for  members,  but 
referring  to  a  TTMA  bulletin  in  a 
regulation  could  restrict  availability  of 
the  regulatory  information  to 
organization  members  and/oi  bulletin 
subscribers. 

Multinational  discussions  on 
harmonization  of  vehicle  weights  and 
dimensions  have  been  imder  way 
between  the  United  States,  Canada,  and 
Mexico  since  ratification  of  the  North 
American  Free  Trade  Agreement 
(NAFTA)  in  1994.  In  recognition  of  this 
activity  the  FHWA  is  preparing  an 
NPRM  to  consider  an  extension  from 
three  to  four  inches  of  the  distance  that 
non-property  carrying  devices  may 
protrude  bom  the  side  of  a  commercial 
vehicle. 


J 


Tarp  Systems 

As  described  earlier  in  this  document, 
"tarp  system"  or  "rolling  tarp  system" 
refers  to  the  aftermarket  system  that 
encloses  the  cargo  area  of  a  flatbed 
semitrailer.  Such  systems  are  designed 
to  be  stowed  accordion-style  at^either 
end  of  the  trailer  during  loading,  and 
then  rolled  out  and  locked  in  place. 

The  Illinois,  Maryland,  and  Oregon 
DOT'S  oppose  rolling  tarp  systems  as 
they  believe  these  systems  result  in 
wider  vehicles,  i.e.,  up  to  108-inches 
wide.  They  claim  that  the  108-inch 
bulkheads  at  the  bont  of  the  trailer  and 
108-inch  metal  doors  at  the  rear, 
necessary  components  of  certain 
designs,  further  support  their  argument 
regarding  width.  Illinois  and  Maryland 
also  oppose  the  tarp  systems  because 
they  provide  increased  efficiency  for 
only  one  portion  of  an  industry,  an 


action  that  these  States  consider 
potentially  discriminatory  in  a  business 
sense. 

On  the  other  hand,  eight  motor 
carriers,  seven  manixfactures,  two 
national  associations,  one  leasing 
company,  and  one  individual  driver, 
provided  support  for  the  continued 
exclusion  of  these  systems  from  width 
enforcement  measurement.  They  argued 
that  (1)  national  uniformity  on  treatment 
of  these  systems  is  needed;  (2)  the  tarp 
systems  improve  accessibility  and  safe 
and  efficient  loading/unloading;  (3)  the 
systems  drastically  reduce  the  risk  of 
injury  since  drivers  do  not  have  to  climb 
onto  the  load  to  spread  and  secure 
heavy  tarps:  and  (4)  the  systems  protect 
cargo  from  weather  and  road  debris,  as 
well  as  protecting  surroimding  traffic 
from  small  bits  of  the  cargo  that  may 
work  loose.  The  importance  of  the 
driver  safety  factor  has  quickly  grown  to 
the  point  where  some  carriers  now  use 
the  availability  of  these  systems  as  a 
driver  recruitment  tool. 

Rolling  tarp  systems  eliminate  the 
injuries  that  occxn  when  drivers  fall 
while  climbing  atop  a  load  to  spread 
and  tie  down  a  conventional  tarp;  This 
is  a  very  worthwhile  improvement  in 
safety.  At  the  same  time  the  agency  is 
cognizant  of  the  potential  for  misuse  of 
these  systems,  as  the  typical  design  does 
provide  an  extra  area  of  flat  space, 
between  the  support  ribs,  that  could  be 
used  to  carry  cargo.  There  are  several 
obstacles  to  loading  a  flatbed  in  a 
manner  that  would  use  the  extra  area 
provided  by  the  internal  rib  support 
rails  for  cargo.  Such  a  practice  would  be 
very  time  consuming,  could  damage  the 
tarp  fabric  and  would  very  likely 
interfere  with  the  proper  operation  of 
the  cargo  tie  down  assemblies  required 
for  load  securement.  In  addition,  once 
loaded  in  such  a  fashion,  the  support 
ribs  would  not  slide,  thus  defeating  the 
efficiency  of  the  system.  While  we 
cannot  rule  out  the  occasional  deliberate 
misuse  of  the  system,  even  though  that 
would  defeat  the  purpose  of  investing  in 
it,  the  potential  for  occasional  misuse 
should  not  disqualify  these  systems 
from  width-exclusive  status,  especially 
in  light  of  the  safety  advantages 
accruing  daily  to  the  driver/operators 
using  these  systems. 

These  tarp  systems  qualify  as  width 
exclusive  if:  (1)  When  the  vehicle  is  in 
operation,  no  component  of  the  tarp 
system  extends  more  than  3-inches 
laterally  beyond  the  cargo  carrying 
portion  of  the  vehicle,  and  (2)  the  only 
function  of  the  headerboard,  a  necessary 
component  of  these  systems,  is  to 
provide  structural  support  for  the 
system,  and  not  \o  comply  with  the 
"front  end  structiue"  cargo  support 


requirements  of  49  CFR  393.106.  If  a 
tarp  system  includes  rear  doors  as  part 
of  the  design,  their  exclusion  from 
width  measiuement  is  based  on  the 
same  principles  as  for  the  headerboard. 
If  the  only  function  of  the  doors  is  to 
complete  a  seal  of  the  cargo  area  and 
anchor  the  sliding  walls,  then  they 
would  be  excluded  from  width 
measurement.  If  however,  they  are  also 
used  to  support  cargo  at  the  rear,  i.e., 
restrain  otherwise  unseciu«d  cargo,  then' 
they  are  limited  to  102-inches  in  width. 
Any  wider,  and  the  excludablity  of  the 
entire  system  would  be  nullified.  Any 
cargo  being  carried  on  a  flatbed 
equipped  with  a  tarping  system  must  be 
seemed  in  compliance  with  the 
requirements  of  49  CFR  part  393, 
subpart  I.  Any  use  of  these  tarping 
systems  for  purposes  of  cargo 
securement  would  disqualify  the  system 
as  width  exclusive. 

Recreational  Vehicles     • 

When  recreational  vehicles  (RV's)  are 
being  moved  to  the  point  of  customer 
delivery,  e.g. ,  from  a  manufacturing 
location  to  a  dealer,  or  between  a  dealer 
and  a  tradeshow,  they  are  commercial 
vehicles  under  the  definition  of  Part  658 
(the  vehicle  itself  is  the  merchandise 
being  transported),  with  the  most 
pertinent  issue  being  the  102-inch 
vehicle  width  limitation.  When  a 
customer  takes  possession,  however, 
their  status  changes.  Unless  they  are 
clearly  being  used  in  a  commercial 
enterprise,  \hey  become  private, 
personal  property  and  are  no  longer 
subject  to  Part  658.  Items  such  as 
allowable  vehicle  width  become  State 
determinations.  RV's  often  include 
items  that  are  attached  to  the  sides  of 
tlfe  unit  for  use  when  it  is  parked.  When 
the  RV's  are  moving,  these  devices 
either  fold  up  or  roll  up  against  the 
body.  As  long  as  they  remain  within  the 
3-inch  zone,' States  have  generally 
moved  to  exclude  the  devices  from 
vehicle  width  (as  long  as  they  do  not 
carry  cargo),  while  the  unit  is  in  a 
commercial  status. 

Recently,  however,  more  RV's  are 
Coming  equipped  with  roll  up  awnings 
for  use  when  parked.  For  stability  and 
strength,  more  of  these  awnings  are 
being  built  into  the  structure  of  the 
RV's.  However,  when  rolled  up  in  the 
traveling  position  the  awning  extends 
up  to  6-inches  from  the  side  of  the  unit. 
Under  cmrent  regulation  when  an  RV  so 
equipped  is  moving  as  a  commercial  ^y 
vehicle,  it  must  be  covered  by  an         V^ 
overwidth  special  permit,  as  it  has  an 
appurtenance  that  extends  more  than  3- 
inches  bom  the  side  of  the  unit.  Once 
a  customer  takes  possession,  again 
assuming  private  personal  use,  there  is 
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no  Federal  requirement  that  States  issue 
permits,  and,  in  fact,  in  recent  years 
many  States  have  enacted  legislation 
specifically  exempting  roll-up  awnings 
from  any  width  requirements  for 
personal  use  vehicles. 

The  Wisconsin  DOT.  Recreational 
Vehicle  Industry  Association  (RVIA) 
and  Representative  Bud  Shuster.  then 
chairman  of  the  House  Conunittee  on 
Transportation  and  Infrastructure,  all 
commented  that  this  "one-time" 
requirement  is  not  in  the  public  interest. 
All  three  commented  that  for  the  short 
time  and  distance  (relative  to  its 
eventual  use)  these  units  are 
commercial,  they  should  be  exempted 
from  any  permit  requirements.  These 
requirements  simply  add  to  the 
transportation  (and  eventuaUy  buyer) 
cost,  and  create  unnecessary 
administrative  bxu'dens  on  State 
permitting  offices  already  stretched  thin 
with  increased  commercial  needs.  What 
the  commenters  are  proposing  would 
require  an  amendment  of  the  definition 
of  commercial  vehicle  used  in  this  part. 
Such  an  action  is  beyond  the  scope  of 
this  rulemaking.  However,  in  deference 
to  these  comments,  as  well  as  language 
contained  in  the  Senate  Committee  on 
Appropriations  report  on  S.  1178  (a  bill 
making  appropriations  for  DOT  for  FY 
2002  and  other  purposes),  the  FHWA 
will  proceed  with  a  separate  NPRM  to 
consider  appropriate  regulatory  changes 
in  this  area.  (See  S.  Rep.  No.  107-38.  at 
66  (2001)). 

Comments  on  Specific  Features  of  the 
NPRM 

Turn  Signals 

The  Utah  DOT.  American  Trucking 
Associations  (ATA),  Commercial 
Vehicle  Safety  Alliance  (CVSA),  the 
Truck  Manufacturer's  Association 
(TMA).  Specialized  Carriers  and  Rigging 
Association  (SC&RA),  the  National 
Automobile  Dealers  Association 
(NAD A),  and  Grote  Industries  Inc.  (a 
manufactiu-er  of  safety  equipment),  all 
opposed  the  6-inch  maximum  extension 
for  turn  signals.  The  basis  for  their 
opposition  was  essentially  the  same: 
Given  the  variation  in  design  of  tractors, 
a  6-inch  limit  is  too  restrictive  and  may 
well  make  them  invisible  to  other 
traffic,  thus  defeating  the  purpose  of 
turn  signals.  These  commenters  also 
raised  the  issue  of  uniform  enforcement, 
questioning  where  the  6-inches  would 
be  measiued  from,  given  the  designs  of 
truck  tractors  in  use  today. 

The  6-inch  limit  was  included  in  the 
NPRM  in  response  to  earlier  comments 
in  this  rulemaking  that  some  limit  was 
needed  to  prevent  equipment  from 
extending  so  far  that  it  would  interfere 


with  adjacent  or  oncoming  traffic. 
However,  based  on^tiie  comments 
received  to  the  NPRM,  the  final  rule 
simply  exempts  turn  signals  from  width 
and  length  measurem^t  regardless  of 
their  dimensions.  A  no-limit  position  on 
signals  has  been  implied  in  the 
AASHTO  policy  «  since  at  least  1963, 
and  has  been  part  of  the  Federal  policy 
since  1979.  As  no  support  was  provided 
for  a  limit,  and  several  good  arguments 
were  presented  in  opposition,  the 
current  regulatory  language  remains  in 
place  and  turn  signals  may  be  located 
wherever  necessary  to  fulfill  their 
purpose. 

Reanriew  Mirrors 

Seven  commenters — the  ATA,  NADA. 
SC&RA,  NATA,  TMA,  Grote  Industries, 
Lie,  and  the  Colorado  State  Patrol- 
opposed  the  12-inch  maximiun 
extension  limit  on  rearview  mirrors.  The 
main  theme  of  this  opposition  was 
similar  to  that  expressed  against  a  limit 
on  turn  signals.  Twelve  inches  woidd  be 
too  restrictive.  Many  truck  tractors  are 
96-inches  wide  while  trailers  are  up  to 
102-inches  wide  with  a  3-inch 
allowance  for  non  cargo-carrying 
devices.  A  12-inch  limit  could  make  it 
impossible  to  comply  with  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
number  111,^  which  requires  that 
"mirrors  shall  be  located  so  as  to 
provide  the  driver  a  view  to  the  rear 
along  both  sides  of  the  vehicle  *  *  *" 
[49  CFR  571.111  (S8.1)l.  Enforcement 
woidd  be  a  problem  due  to  the  varying 
designs  of  truck  tractors.  As  with  turn 
signals,  the  12-inch  limit  was  included 
in  the  NPRM  in  response  to  earlier 
comments  in  this  proceeding  that  some 
limit  was  needed  to  prevent  equipment 
from  extending  so  far  that  it  would 
interfere  with  adjacent  or  opposing 
traffic.  However,  based  on  the 
comments  received  to  the  NPRM,  the 
final  rule  simply  exempts  rearview 
mirrors  from  width  and  length 
measurement  regardless  of  their 
dimensions.  The  no-limit  position  on 
mirrors  has  been  implied  in  the 
AASHTO  policy  since  at  least  1963,  and 
has  been  part  of  Federal  regulation  since 
1984.  As  no  support  was  provided  for  a 
limit,  and  several  good  arguments  were 
presented  in  opposition,  as  with  turn 
signals  the  ciurent  regulatory  wording 


<  See  Footnote  #1. 

5  Federal  Motor  Vehicle  Safety  Standard  (FMVSS) 
number  HI  (49  CFR  571.111)  can  be  obtained 
through  the  National  Highway  Traffic  Safety 
Administration,  Publication  Orders  and 
Distribution,  Suite  6123,  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  The  standard  may  also  be 
located  through  the  Government  I^nting  Office's 
website.  The  URL  is  http://www.access.^)o.gov/ 
nam/cfr/cfr-retrieve.html.  Simply  type  49  CFR  part 
571  Section  111  in  the  appropriate  boxes. 


remains  in  effect.  Rearview  mirrors  may 
extend  as  far  as  necessary  to  fulfill  their 
function. 

Swing  Radius  Concept 

The  ATA  commented  that  the  swing 
radius  language  in  the  NPRM  for 
exclusions  at  the  front  of  a  semitrailer 
or  trailer,  along  with  the  additional 
definition,  was  not  necessary,  because 
the  mechanics  of  articulated  vehicle 
operation  make  any  regiUatory 
intervention  in  this  area  unnecessary. 
Swing  radius  language  goes  back  to  the 
language  in  the  1987  NOI,  wherein  any 
non-load  carrying  item  within  the  swing 
radius  of  a  trailer  (or  semitrailer)  was 
excluded  from  length  or  width 
measiu-ement.  Swing  radius  is  the 
radius  from  the  kingpin  to  both  front 
comers  of  the  unit,  and  the  area  within 
that  radius  at  the  front  end  of  the  trailer. 
The  ATA  indicated  that  any  devices 
included  on  the  front  of  a  trailing  unit 
would  have  to  remain  within  this 
"swring  radius"  area  or  run  the  risk  of 
not  clearing  the  comer  of  the  cab  on  a 
tum.  Such  a  situation  woidd  obviously 
cause  damage  not  only  to  the  device,  but 
the  cab  as  well. 

A  swing  radius  mle  appears  to  be 
unnecessary.  Accordingly,  the  language 
of  this  final  rale  sknply  exempts  any 
non-load  carrying  device  at  the  front  of 
a  trailer  or  semitrailer  from  length 
measurement.  No  limit  is  placed  on  the 
length  of  the  item  as  the  swing  radius 
of  the  combination  will  generally 
control  its  size.  The  FHWA  is  prepared, 
however,  to  re-visit  this  issue  if 
application  of  this  rale  results  in  vehicle 
designs  or  operational  conditions  that 
create  potential  safety  problems  for 
adjacent  or  oncoming  traffic. 

Three  Inch  Exclusion  at  the  Front  of  a 
Vehicle 

The  Oregon  DOT  opposes  application 
of  the  3-inch  allowance  for  non-load 
carrying  devices  to  the  6t)nt  of  a 
vehicle,  i.e.,  the  power  unit.  It  indicates 
that  implementation  of  this  provision 
will  simply  allow  vehicles  to  be  3 
inches  longer,  by  no  longer  including 
any  type  of  bumper  in  the  overall 
measurement  of  a  vehicle  until  it  would 
extend  more  than  3  inches. 

As  we  have  stated  throughout  this 
discussion,  the  purpose  of  this 
ralemaking  is  to  consolidate  in  a  single 
location  the  regulatory  language  for 
length  and  width  exclusive 
determinatibns.  Our  goal  in  issuing  this 
final  rule  is  essentially  to  maintain  the 
status  quo  with-respect  to  length  and 
width  exclusive  devices.  Insofar  as  the 
frtint  of  a  vehicle  is  concerned,  the 
NPRM  obviously  violated  the  stated 
intent  of  maintaining  the  status  quo. 


i!%infi 
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Except  for  front  overhang  allowed  on 
automobile  transporters,  the  existing 
regulatory  language  in  part  658,  and 
other  guidance  issued  by  the  FHWA 
over  time,  does  not  allow  the  exclusion 
from  length  measurement  of  any  devices 
at  the  front  of  a  vehicle.  Clearly  the 
NPRM  language  for  proposed 
§  658, 16(b)  should  not  have  included 
the  phrase  "the  front  or"  in  referring  to 
the  3-inch  exclusion  zone.  That  has 
^en  corrected  in  this  final  rule;  the  3- 
)nch  general  exclusion  for  non-load 
Carrying  devices  does  not  apply  to  the 
front  of  a  commercial  vehicle.  The  only 
item  at  the  front  of  a  commercial  vehicle 
that  is  excluded  from  measurement  of 
the  vehicle  length  is  a  resilient  bumper 
that  may  extend  up  to  6-inches  from  the 
front. 

The  24-Inch  Rear  Exclusion 

I  The  Oregon  DOT  commented  that  the 
Z4-inch  exclusion  zone  at  the  rear  of  a 
vehicle  should  be  explicitly  limited  to 
those  devices  that  are  needed  for 
loading  and  unloading  the  unit,  and  that 
any  other  non-cargo  carrying  devices 
should  be  limited  to  no  more  than  a  3- 
inch  exclusion.  They  are  concerned  that 
a  general  24-inch  exclusion  zone  will  be 
used  by  industry  to  extend  or  locate 
equipment  that  is  required  on  a  vehicle 
(such  as  mud  flaps,  bumpers,  and  tail 
light  assemblies)  but  that  is  non-load 
bearing,  essentially  resulting  in  a  24- 
inch  longer  trailer. 

The  State's  concern  is  accommodated 
by  this  rale.  The  regulatory  language 
regarding  exclusions  from  length 
measurement  of  items  at  the  rear  of  a 
vehicle  includes  the  following:  "that  do 
not  extend  more  than  24-inches  beyond 
*    the  rear  of  the  vehicle  and  are  needed 
for  loading  or  uidoading,'  Such  devices 
(and  the  additional  items  listed  in  new 
appendix  D  to  part  658),  aerodynamic 
devices  and  resilient  bumpers  are  the 
only  items  that  are  excluded  from  length 
measiuement  at  the  rear  of  a  semitrailer 
or  trailer.  Except  for  the  loading/ 
^nloading  and  aerodynamic  devices. 
■knd  the  resilient  bumpers,  all  other 
excluded  devices  at  the  rear  of  the 
semitrailer  or  trailer  are  limited  to  a 
maximum  extension  of  3-inches  from 
the  rear  of  the  unit. 

Aerodynamic  Devices 

I   The  Oregon  DOT  opposes  the 
allowance  of  rigid  aerodynamic  devices 
at  the  rear  of  a  vehicle,  because  its 
experience  has  been  that  carriers  often 
use  the  interior  space  to  conceal  cargo 
that  extends  beyond  the  limit  of  the 
vehicle. 

Aerodynamic  devices  on  the  rear  of  a 
vehicle  pose  a  vexing  problem. 
Maximizing  fuel  economy  during 


vehicle  operation  is  once  again 
becoming  an  increasingly  important 
factor  in  the  trucking  industry,  not  to 
mention  its  importance  in  managing  of 
the  nation's  fuel  supply.  On  the  other 
hand,  through  the  development  of 
standardized  rear  impact  guards,  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  and  the 
Federal  Motor  Carrier  Safety 
Administration  (FMCSA)  have  provided 
a  significantly  improved  degree  of  rear 
underride  protection  to  reduce  the  often 
violent  results  of  crashes  where  an 
automobile  impacts  the  rear  of  a  truck 
or  semitrailer.  In  addition,  there  is,  as 
Oregon  points  out,  the  potential  for 
deliberate  misuse  in  order  to  gain  a 
competitive  edge  with  respect  to  cargo 
hauling. 

The  NPRM  included  language  that 
would  allow  flexible  aerodynamic 
devices  to  extend  up  to  8  feet.  This 
language  was  based  on  a  request  the 
FHWA  received  in  1993  from  the 
developer  of  such  a  device.  At  that  time 
we  could  not  make  a  determination  on 
the  implications  for  highway  safety  of 
allowing  this  device  and  indicated  that 
further  consideration  would  be  part  of 
this  ralemaking.  Comments  on  this 
aspect  of  the  NPRM  were  received  from 
two  State  DOTs  (Utah  and  Maryland) 
and  the  Commercial  Vehicle  Safety 
Alliance  (CVSA).  All  three  comments 
asked  why  the  FHWA  was  considering 
the  device,  and  the  State  DOTs  had 
concerns  over  the  safety  implications  for 
following  vehicles  of  an  8-foot  flexible 
device  that  might  sway  or  oscillate  due 
to  cross  winds.  Since  the  original 
correspondence  was  received  by  the 
FHWA,  no  additional  information  has 
been  provided  by  the  developer  of  the 
device  to  indicate  any  operational 
experience,  or  that  it  has  even  been 
allowed  to  operate  in  any  State.  As  with 
tarping  systems  discussed  earlier,  the 
potential  for  deliberate  misuse  of  these 
devices  should  not  nde  out  their  use 
unless  widespread  deliberate  violation 
becomes  endemic  with  certain  types  of 
aerodynamic  devices. 

The  final  rale  issued  today  allows 
certain  aerodynamic  devices  to  extend 
up  to  5  feet  beyond  the  rear  of  a 
commercial  vehicle.  A  5-foot  device  was 
included  in  the  1987  NOI.  However, 
because  of  the  need  to  make  such 
devices  compatible  with  the  rear- 
imderride  provisions  of  the  NHTSA  and 
FMCSA  safety  regulations,  the  rule 
requires  that  aerodynamic  devices 
"have  neither  the  strength,  rigidity  nor 
mass  to  damage  a  vehicle,  or  injure  a 
passenger  in  a  vehicle,  that  strikes  a 
trailer  so  equipped  from  the  rear."  The 
NPRM  mentioned  aerodynamic  devices 
"made  of  flexible  material  which  are 


inflated  by  air  pressure  and  lack  a  rigid 
structure."  Such  devices  would  most 
likely  meet  the  requirements  of 
§658.16(b)(iv),  but  other  aerodynamic 
designs  may  also  be  consistent  with  the 
rule.  To  repeat,  developers  of 
aerodynamic  devices  should  keep  in 
mind  that  this  rule  does  not  exempt 
motor  carriers  from  complying  with  the 
FMCSA's  rale  (49  CFR  393,86). 
The  Agency  is  not  in  any  way 
minimizing  the  critical  importance  of 
achieving  the  maximum  possible  fuel 
economy  in  the  Nation's  transportation 
system.  But  we  caimot  allow  a  device 
with  the  potential  of  negating  the  safety 
gains  achieved  by  the  rear  underride 
protection  rales. 

Inadvertent  Restrictions  Imposed  by  a 
General  3-Inch  Exclusion  Zone 

The  TMA  comments  highlighted  two 
areas  where  the  general  3-inch 
exclusion  zone  created  by  the  language 
of  the  NPRM  would  be  too  restrictive: 
Steps  and  handholds  for  cab  entry/ 
egress,  and  equipment  such  as  v^inches 
that  are  often  included  at  the  front  of  a 
vehicle  for  certain  vocational 
applications.  As  discussed  above,  the 
AASHTO  has  had  a  "no  limit"  policy  on 
steps  and  hand  holds  for  cab  entry/ 
egress  since  at  least  1963,  That  policy 
has  been  included  in  part  658  since  its 
initial  publication  on  June  5, 1984  (49 
FR  23302).  Given  that  the  intention  of 
this  ralemaking  is  essentially  to 
maintain  the  status  quo  with  respect  to 
length  and  width  exclusive  devices,  this 
final  nUe  continues  to  allow  these 
items,  without  dimensional  limit.  The 
TMA  comment  concerning  the  front  of 
the  vehicles  was  the  only  mention  of 
winches  and  related  equipment.  The 
power  units  of  the  STAA  vehicles,  to 
which  this  final  rale  applies,  typically 
are  only  used  to  transport  trailers  and 
semitrailers,  and  for  no  other  function. 
The  TMA  comment  would  appear  to  be 
directed  to  special  use  single  unit 
vehicles  such  as  tow  tracks.  Single  unit 
vehicles  are  not  STAA  vehicles,  and  are 
not  covered  by  these  rales.  States  have 
complete  discretion  whether  to  include 
or  exclude  such  devices  from  the  length 
of  straight  tracks.  — 

Automobile  Transporter  Support  Ramps 
or  "Flippers'" 

The  Maryland  DOT  expressed 
opposition  to  treating  as  length 
exclusive  devices  the  extendable  ramps 
or  "ffippers"  on  automobile 
transporters.  The  State  argued  that  this 
proposal  was  inconsistent  with  the 
principle  that  length  exclusive  devices 
not  be  cargo  carrying. 

"Flippers"  are  used  for  supporting 
vehicles  that  overhang  the  front  or  rear 
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of  an  automobile  transporter.  The 
vehicle  overhang  provisions  of  23  CFR 
658.13(e)(l)(ii)  are  based  on  the  STAA's 
specialized  equipment  authority  [49 
U.S.C.  31111(g)l.  not  its  length- 
exclusive  provision  (49  U.S.C. 
31111(d)].  Congress  explicitly 
designated  automobile  transporters  as 
specialized  equipment,  and  the  FHWA 
adopted  rules  that  conform  to  industry 
practice.  For  the  last  decade,  the  agency 
has  consistently  interpreted 
§  658.13(e)(l)(ii)  as  allowing  the  use  of 
retractable  platforms  to  position  and 
secure  vehicles.  When  auto  transporters 
are  empty,  however,  we  concluded  that 
these  platforms  should  be  included  in 
any  length  measurement  if  not  retracted. 
This  enables  vehicle  transporters  to 
maximize  the  capacity  of  their 
equipment,  while  requiring  them  to 
minimize  vehicle  length  when  the 
flippers  are  not  needed.  This  rule 
codifies  that  policy. 

Support  for  the  NPRM 

Several  commenters  offered  general 
support  for  the  concept  of  the  NPRM  but 
had  additional  comments. 

The  National  Automobile 
Transporters  Association  (NATA) 
supported  the  proposed  language 
reg^ing  retractable  platforms  or 
"flippers"  on  automobile  transporters. 
As  discussed  above,  this  rule  codifies 
what  had  previously  been  FHWA  policy 
on  this  issue. 

The  American  Bus  Association  (ABA) 
supported  the  overall  concept  of  the 
NPRM,  but  would  also  like  to  see  a 
separate  commercial  vehicle  designation 
for  motor  coaches  with  its  own  size  and 
weight  rules.  Such  an  action  is  beyond 
the  scope  of  this  rulemaking. 

The  National  Automobile  Dealers 
Association  (NADA)  also  generally 
supported  the  NPRM,  but  asked  that  the 
dimensions  of  mirrors  and  turn  signals 
not  be  limited.  As  discussed  earlier,  the 
final  rule  adopts  that  position. 

Other  Requests 

Auto  Transporter  Bumper  Step 

The  Supplementary  Information 
section  of  the  NPRM  discussed  the  issue 
of  allowing  a  step  across  the  full  width 
of  the  front  bumper  of  an  automobile 
transporter,  extending  outward  firom  the 
front  bumper.  The  operator  would  use 
the  step  in  the  loading/unloading 
process  to  secure  the  vehicle  being 
transported  at  the  firont  of  the  head  rack. 
A  commenter  to  the  ANPRM  ask^d  for 
a  4-inch  wide  step,  while  the  NPRM 
indicated  that  the  3-inch  exclusion 
provided  enough  room,  and  if  an 
additional  inch  was  needed,  that  the 
step  could  be  recessed  in  some  manner 


into  the  front  of  the  unit.  The  ATA  and 
the  NATA  provided  similar  comments 
on  this  issue.  They  contend  that  in  order 
to  avoid  regulatory  conflict  with  49  CFR 
399.207(b)(4),  "^  the  step  should  be  5- 
inches  deep,  extending  across  the  width 
of  the  firont  bumper.  As  an  alternative  to 
the  step,  the  NATA  proposed  the  FHWA 
consider  excluding  the  front  bumper  of 
an  auto  transporter  from  length 
measurement  and  allow  the  step  to  be 
incorporated,  i.e.,  allow  a  5-inch  wide 
bumper  to  be  length  excluded. 

Neither  the  specialized  equipment 
rules  in  §  658.13(e)(1)  nor  the  general 
length  provisions  in  §658.13(a)-(d) 
authorize  steps  that  extend  beyond  the 
front  bumper  of  automobile 
transporters,  nor  have  FHWA 
interpretations  allowed  any  such 
devices.  The  FMCSA's  step  regulations 
apply  only  to  "high  profile  COE  [cab- 
over-engine)  trucks  or  truck  tractors," 
which  are  rarely  used  for  auto 
transporters,  and  they  require  steps  "on 
each  side  of  the  vehicle  where  a  seat  is 
located*   *   *"  [49  CFR  399.207(b) 
(emphasis  added)!,  not  at  the  front  of 
the  vehicle.  All  previous  Federal 
statements  on  length  exclusive  devices 
have  referred  to  the  trailer  or 
semitrailer. 

Allowance  of  a  5-inch  straight  edge 
across  the  width  of  a  power  unit  may  at 
times  help  an  operator  with  vehicle 
securement  on  the  headrack,  although  a 
shorter  operator  may  not  be  able  to 
reach  the  equipment.  However,  that 
edge  could  at  all  times  pose  a  safety 
threat  to  any  person  or  object  that  may 
come  in  contact  with  it,  depending  on 
the  speed  of  the  vehicle.  In  addition,  the 
existence  of  such  a  step  may  also  be  in 
conflict  with  49  CFR  393.203(e).  which 
reads  "  The  front  bumper  must  not  be 
missing,  loosely  attached,  or  protruding 
beyond  the  confines  of  the  vehicle  so  as 
to  create  a  hazard." 

Earlier  in  this  section,  a  3-inch 
exclusion  zone  at  the  front  of  the 
vehicle  was  discussed  and  rejected.  For 
the  same  basic  reasons,  this  final  rule 
does  not  allow  any  type  of  step  at  the 
front  of  a  vehicle  (which  for  STAA 
vehicles  means  the  power  unit)  to  be 
length  exclusive.  There  are  alternatives 
available,  if  auto  transporters  must 
contain  a  capability  for  the  operator  to 
reach  the  bottom  of  the  headrack  with 
something  other  than  a  ladder. 

The  only  item  at  the  front  of  a 
commercial  vehicle  that  is  excluded 
from  length  measurement  by  this  final 
rule  is  a  resilient  bumper  up  to  6  inches 


"49  CFR  part  399.  Employee  Safety  and  Health 
Standards,  Subpart  L.  Step,  Handhold,  and  Deck 
Requirements  for  Commercial  Motor  Vehicles,  is 
available  online  from  the  URL:  http:J/ 
www.access.gpo.gov/nara. 


deep.  In  order  to  avoid  undue  hardship 
for  operators  of  auto  transporters  that 
already  include  a  step,  the  FHWA  will 
allow  a  period  of  3  years  from  the 
effective  date  of  this  rule  for  existing 
vehicles  to  comply  with  this  rule.  It  will 
be  the  responsibility  of  the  operator  of 
the  unit  to  show  proof  of  the  existence 
of  the  step  prior  to  the  effective  date  of 
this  rule.  Such  proof  can  be  in  the  form 
of  a  work  order  for  equipment 
modification,  a  receipt  for  purchase  and 
installation  of  the  piece,  or  any  similar 
type  of  documentation.  However,  three 
years  after  the  effective  date  of  this  rule, 
anything  other  than  a  resilient  bumper 
will  be  included  in  the  vehicle's  length. 

Dromedary  Boxes 

The  ATA  suggested  that  the  agency 
use  this  rulemaking  as  an  opportunity  to 
designate  truck  tractors  with  dromedary 
equipment  used  by  the  mimitions 
hauling  industry  as  specialized 
equipment.  That  is  beyond  the  scope  of 
this  rulemaking. 

Equipment  Grandfathers 

The  TTMA  raised  the  issue  of 
grandfathering  equipment  that  has  been 
in  use  since  publication  of  the  1987 
NOI.  if  this  final  rule  were  to  change 
application  of  the  length  and  width 
exclusive  concepts.  As  we  have  noted 
several  times  throughout  this  section, 
the  intent  of  this  proceeding  is  to 
continue  to  allow  virtually  all  of  the 
equipment  and  devices  that  up  to  now 
the  FHWA  has  indicated  are,  or  should 
be.  excludable  from  the  measiuement  of 
vehicle  length  or  width.  The  only 
equipment  grandfathering  included  in 
this  final  rule  involves  automobile 
transporters  with  a  step  on  the  front 
bumper  to  assist  the  operator  in 
reaching  the  headrack.  which  also 
causes  die  unit  to  exceed  the  65-  or  75- 
foot  length  limits  that  apply  to  these 
transporters. 

Multi'Cargo  Canying  Limitation 
Information — ^Michigan 

Information  provided  by  the  State  of 
Michigan  has  shown  that  the  operation 
of  a  truck-trailer  combination  with  an 
overall  length  of  70  feet  used  to  haul 
saw  logs,  pulpwood.  and  tree  length 
poles,  has  been  legal  under  State  law 
since  May  1990.  In  bringing  this  fact  to 
our  attention,  the  State  has  also 
provided  information  in  the  form  of 
affidavits  to  show  that  truck-trciiler 
combinations  at  the  70-foot  length  were 
in  operation  in  the  State  prior  to  June  1, 
1991.  These  affidavits  are  from  both 
State  officials  and  private  operators. 
Appendix  C  is  being  revised  today  to 
correct  this  oversight. 
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Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

We  have  determined  that  this  action 
is  not  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866  or  significant  within  the  meaning 
of  Department  of  Transportation 
regulatory  policies  and  procedures.  This 
final  rule  will  not  adversely  affect,  in  a 
material  way,  any  sector  of  the 
economy.  There  will  not  be  any 
additional  costs  incurred  by  any 
affected  group  as  a  result  of  this  rule.  In 
addition,  this  final  rule  will  not 
interfere  with  any  action  taken  or 
plaimed  by  another  agency  and  will  not 
materially  alter  the  budgetary  impact  of 
any  entitlements,  grants,  user  fees  or 
loan  programs.  Therefore  a  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  we 
have  evaluated  the  effects  of  this  rule  on 
small  entities.  The  FHWA  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
merely  replaces  previous  policy 
guidance  on  specific  devices  that  may 
extend  beyond  the  structtu-al  members 
of  a  vehicle  with  a  general  rule  covering 
how  far  devices  may  extend  beyond  the 
stnictvual  members  of  vehicles. 

T:ecutive  Order  13132  (Federalism) 
This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  order 
13132,  dated  August  4, 1999.  and  it  has 
been  determined  that  this  action  does 
not  have  a  substantial  direct  effect  or 
significant  federalism  implications  on 
States  that  would  limit  the 
policymaking  discretion  of  the  States. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
order  12372  regarding 
intergovenunental  considtation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act  of  1995 

This  action  does  not  contain  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995. 44 
U.S.C.  3501-3520. 


Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  unfemded 
mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4.  March  22. 1995, 109  Stat. 
48).  This  rule  will  not  resiUt  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biuden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  tmder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  nde  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  diildren. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  nde  will  not  effect  a  taking  of 
private  property  of  otherwise  have 
taking  implications  under  Executive 
Order  125630.  Govenunental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights. 

National  Environmental  Policy  Act 

The  Agency  has  analyzed  this  section 
for  the  piuposes  of  the  National 
Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  etseq.)  and 
has  determined  that  this  action  vnll  not 
have  any  effect  on  the  quality  of  the 
environment. 

Executive  Order  13175  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this  final 
nde  luider  Executive  Order  13175. 
dated  November  6.  2000.  and  believes 
that  the  rule  will  not  have  substantial 
direct  effects  on  one  or  more  Indian 
tribes;  will  not  impose  substantial  direct 
compliance  costs  on  Indian  tribal 
govenunents;  and  will  not  preempt 
tribal  law.  Therefore,  a  tribal  summary 
impact  statement  is  not  required. 

Executive  Order  13211  (Energy  Efifects) 

We  have  analyzed  this  rule  imder 
Executive  Order  13211.  Actions 
Concerning  Regulations  that 
Significandy  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 


determined  that  it  is  not  a  significant 
energy  action  under  that  order  because 
it  is  not  a  significant  regulatory  action 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution  or  use  of 
energy.  Therefore,  a  Statement  of  Energy 
Effects  under  Executive  Order  13211  is 
not  required. 

Regulation  Identification  Number 

A  regulation  identification  niunber 
(RIN)  is  assigned  to  each  regtdatory 
section  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  section  with 
the  Unified  Agenda. 

List  of  Sublects  in  23  CFR  Part  658 

Grants  Program — transportation, 
Highways  and  roads,  Motor  carriers. 

Issued  on:  March  21,  2002. 
Mary  E.  Peters, 

Federal  High  way  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  23  CFR  part  658  as 
follows: 

PART  658— TRUCK  SIZE  AND  WEIGHT. 
ROUTE  DESIGNAT10NS-4^NGTH, 
WIDTH  AND  WEIGHT  UMITATIONS 

1.  Revise  the  authority  citation  for 
part  658  to  read  as  follows: 

Authority:  23  U.S.C.  127  and  315;  49 
U.S.C.  31111,  31112,  and  31114;  49  CFR 
1.48(b)(19)  and  (c)(19). 

2.  Amend  §  658.5  by  revising  the 
definition  of  "Length  Exclusive 
Ddevices",  removing  the  definition  of 
"Safety  Devices- Widkh  Exclusion"  and 
adding  the  definition  of  "Width 
Exclusive  Devices"  in  alphabetical 
order,  to  read  as  follows: 

§658.5    Definitions. 

***** 

Length  Exclusive  Devices.  Devices    _^ 
excluded  from  the  measiuement  of 
vehicle  length.  Such  devices  shall  not 
be  designed  or  used  to  carry  cargo. 

***** 

Width  Exclusive  Devices.  Devices 
excluded  from  the  measurement  of 
vehicle  width.  Such  devices  shall  not  be 
designed  or  used  to  carry  cargo. 

3.  In  §  658.13,  revise  paragraph 
(e)(l)(ii),  remove  paragraph  (f),  and 
redesignate  paragraphs  (g)  and  (h)  as 
paragraphs  (f)  and  (g),  respectively,  to" 
read  as  follows: 

§658.13    Length. 

*        *        *        *        *     ' 
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(e)*  *  Ml)*  *  * 

(ii)  All  length  provisions  regarding 
automobile  transporters  are  exclusive  of 
front  and  rear  cargo  overhang.  No  State 
shall  impose  a  bont  overhang  limitation 
of  less  than  3  feet  or  a  rear  overhang 
limitation  of  less  than  4  feet.  Extendable 
ramps  or  "flippers"  on  automobile 
transporters  that  are  used  to  achieve  the 
allowable  3-foot  front  and  4-foot  rear 
cargo  overhangs  are  excluded  from  the 
measurement  of  vehicle  length,  but 
must  be  retracted  when  not  supporting 
vehicles. 


§658.15    [AnMnctod] 

4.  Amend  §  658.15  by  removing 
paragraph  (c)  and  redesignating 
paragraph  (d)  as  paragraph  (c). 

5.  Add  §  658.16  to  read  as  follows: 

§  658.1 6    Exciuskma  from  length  and  width 
determinations. 

(a)  Vehicle  components  not  excluded 
by  law  or  regulation  shall  be  included 
in  the  measurement  of  the  length  and 
width  of  commercial  motor  vehicles. 

(b)  The  following  shall  be  excluded 
from  either  the  measured  length  or 
width  of  commercial  motor  vehicles,  as 
applicable: 

(1)  Rear  view  mirrors,  turn  signal 
lamps,  handholds  for  cab  entry/egress, 


splash  and  spray  suppressant  devices, 
load  induced  tire  bulge; 

(2)  All  non-property-carrying  devices, 
or  components  thereof — 

(i)  At  the  frtmt  of  a  semitrailer  or 
trailer,  or 

(ii)  That  do  not  extend  more  than  3 
inches  beyond  each  side  or  the  rear  of 
the  vehicle,  or 

(iii)  That  do  not  extend  more  than  24 
inches  beyond  the  rear  of  the  vehicle 
and  are  needed  for  loading  or 
imloading.  or 

(vi)  Listed  in  appendix  D  to  this  part; 

(3)  Resilient  bumpers  that  do  not 
extend  more  than  6  inches  beyond  the 
itont  or  rear  of  the  vehicle; 

(4)  Aerodynamic  devices  that  extend 
a  maximum  of  5  feet  beyond  the  rear  of 
the  vehicle,  provided  such  devices  have 
neither  the  strength,  rigidity  nor  mass  to 
damage  a  vehicle,  or  injure  a  passenger 
in  a  vehicle,  that  strikes  a  trailer  so 
equipped  frtjm  the  rear,  and  provided 
also  that  they  do  not  obscure  tail  lamps, 
turn  signals,  marker  lamps, 
identification  lamps,  or  any  other 
required  safety  devices,  such  as 
hazardous  materials  placards  or 
conspicuity  markings;  and 

(5)  A  fixed  step  up  to  3  inches  deep 
at  the  front  of  an  existing  automobile 
transporter  until  April  29.  2005.  It  will 
be  the  responsibility  of  the  operator  of 


the  unit  to  prove  that  the  step  existed 
prior  to  April  29,  2002.  Such  proof  can 
be  in  the  form  of  a  work  order  for 
equipment  modification,  a  receipt  for 
purchase  and  installation  of  the  piece, 
or  any  similar  type  of  dociunentation. 
However,  after  April  29,  2005.  the  step 
shall  no  longer  be  excluded  from  a 
vehicle's  length. 

(c)  Each  exclusion  allowance  is 
specific  and  may  not  be  combined  with 
other  excluded  devices. 

(d)  Measurements  are  to  be  made  from 
a  point  on  one  side  or  end  of  a 
commercial  motor  vehicle  to  the  same 
point  on  the  opposite  side  or  end  of  the 
vehicle. 

6.  Amend  appendix  C  to  part  658  by 
revising  the  entry  for  the  State  of 
Michigan  in  the  table  entitled  "Vehicle 
Combinations  Subject  to  Pub.  L.  102- 
240".  and  by  adding  a  listing  for  the 
State  of  Michigan  for  a  truck-trailer 
combination  vehicle  after  the  existing 
listing  for  truck  tractor.  The  amended 
and  added  portions  of  appendix  C  read 
as  follows: 

Appendix  C^  Part  658— Trucks  Over 
80,000  Pounds  on  the  Interstate  System 
and  Trucks  Over  STAA  Lengths  on  the 
National  Network 


Vehicle  Combinations  Subject  to  Pub.  L.  102-240 


1 


state 


Tnx*  tractor  and  2  trailing  units 


Truck  tractor  and  3  trailing  units 


Other 


Michigan 


Sa*  164K No 


ey 


State:  Michigan 
Combination:  Truck-trailer 
Length  of  Cargo-Carrying  Units:  63  feet 

Operational  Conditions: 

Weight:Thia  combination  must  operate  in 
comphance  with  State  laws  and  regulations. 
Because  it  is  not  an  LCV,  it  is  not  subject  to 
the  ISTEA  freeze  as  it  applies  to  maximum 
weight. 

Driver:  The  driver  must  have  a  commercial 
driver's  license  with  appropriate 
endorsement. 

Vehicle:  The  overall  length  of  this 
combination  is  limited  to  70  feet.  The  only 
cargo  that  may  be  carried  is  saw  logs, 
pulpwood,  and  tree  length  poles. 

Permit:  None  required. 

Access:  All  NN  routes. 

Routes:  All  NN  routes. 

Legal  Citations:  Michigan  Public  Act  300, 
section  257.719. 


7.  Part  658  is  amended  by  adding 
appendix  D  to  read  as  follows: 

Appendix  D  to  Part  658— Devices  That 
Are  Excluded  From  Measurement  of  the 
Length  or  Width  of  a  Commercial  Motor 
Vehicle 

The  following  devices  are  excluded  from 
measurement  of  the  length  or  width  of  a 
commercial  motor  vehicle,  as  long  as  they  do 
not  carry  property  and  do  not  exceed  the 
dimensional  limitations  included  in  §658.16. 
This  list  is  not  exhaustive. 

1.  All  devices  at  the  front  of  a  semitrailer 
or  trailer  including,  but  not  limited  to,  the 
following: 

(a)  A  device  at  the  front  of  a  trailer  chassis 
to  secure  containers  and  prevent  movement 
in  transit; 

(b)  A  front  coupler  device  on  a  semitrailer 
or  trailer  used  in  road  and  rail  intennodal 
operations; 

(c)  Aerodynamic  devices,  air  deflector; 


(d)  Air  compressor; 

(e)  Certificate  holder  (manifest  box); 

(f)  Door  vent  hardware; 

(g)  Electrical  connector; 
(h)  Gladhand; 

(i)  Handhold; 

(j)  Hazardous  materials  placards  and 
holders; 

(k)  Heater; 

(1)  Ladder; 

(m)  Non-load  carrying  tie-down  devices  on 
automobile  transporters; 

(n)  Pickup  plate  lip; 

(o)  Pump  offline  on  tank  trailer; 

(p)  Refrigeration  unit; 

(q)  Removable  bulkhead;, 

(r)  Removable  stakes; 

(s)  Stabilizing  jack  (anti-nosedive  device); 

(t)  Stake  pockets; 

(u)  Step; 

(v)  Tarp  basket; 

(w)  Tire  carrier;  and 

(x)  Uppercoupler. 


I---    -  — .*    ...mM 
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2.  Devices  excluded  from  length 
measurement  at  the  rear  of  a  semitrailer  or 
trailer  including,  but  not  limited  to,  the 
following: 

I  (a)  Handhold; 

!  (b)  Hazardous  materials  placards  and 

holders; 

(c)  Ladder; 

(d)  Pintle  hook; 

(e)  Removable  stakes; 

(f)  Splash  and  spray  suppression  device; 

(g)  Stake  pockets;  and 
(h)  Step. 

3.  Devices  excluded  from  width 

I  etermination,  not  to  exceed  3  inches  from 
the  side  of  the  vehicle  including,  but  not 
limited  to',  the  following: 
(a)  Comer  caps; 

i(b)  Hazardous  materials  placards  and 
olders; 

(c)  Lift  pads  for  trailer  on  flatcar 
(piggyback]  operation; 

(d)  Rain  gutters; 

I  (e)  Rear  and  side  door  hinges  and  their 
protective  hardware; 

(f)  Side  marker  lamps; 

(g)  Structural  reinforcement  for  side  doors 
or  intermodal  operation  (limited  to  1  inch 
from  the  side  within  the  3  inch  maximuita 
Extension); 

(h)  Tarping  systems  for  open-top  trailers; 

(i)  Movable  devices  to  enclose  the  cargo 
area  of  flatbed  semitrailers  or  trailers,  usually 
called  tarping  systems,  where  no  component 
part  of  the  system  extends  more  than  3 
inches  from  the  sides  or  back  of  the  vehicle 
when  the  vehicle  is  in  operation.  This 
exclusion  applies  to  all  component  parts  of 
tarping  systems,  including  the  transverse 
structure  at  the  front  of  the  vehicle  to  which 
me  sliding  walls  and  roof  of  the  tarp 
mechanism  are  attached,  provided  the 
structure  is  not  also  intended  or  designed  to 
comply  with  49  CFR  393.106,  which  requires 
•  headerboard  strong  enough  to  prevent  cargo 
tom  penetrating  or  crushing  the  cab;  the 
transverse  structure  may  be  up  to  108  inches 
wide  if  properly  centered  so  that  neither  side 
extends  more  than  3  inches  beyond  the 
Structural  edge  of  the  vehicle.  Also  excluded 
from  measurement  are  side  rails  rujining  the 
length  of  the  vehicle  and  rear  doors,  provided 
the  only  function  of  the  latter,  like  that  of  the 
transverse  structure  at  the  front  of  the 
vehicle,  is  to  seal  the  cargo  area  and  anchor 
the  sliding  walls  and  roof  On  the  other  hand, 
«  headerboard  designed  to  comply  with  49 
CFR  393.106  is  load  bearing  and  thus  limited 
to  102  inches  in  width.  However,  the 
'"wings"  designed  to  close  the  gap  between 
such  a  headerboard  and  the  movable  walls 
and  roof  of  a  tarping  system  are  width 
exclusive,  provided  they  are  add-on  pieces 
designed  to  bear  only  the  load  of  the  tarping 
system  itself  and  are  not  integral  parts  of  the 
load-bearing  headerboard  structure; 

(j)  Tie-down  assembly  on  platform  trailers; 

(k)  Wall  variation  from  true  flat;  and 

(1)  Weevil  pins  and  sockets  on  low-bed 
trailers. 

(FR  Doc.  02-7359  Filed  3-28-02;  8:45  am] 

BILUNG  CODE  4giO-22-P 


DEPARTMEm-  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  20, 570, 954,  and  1003 
[Docket  No.  FR-4747-C-01] 

Technical  Corrections  to  Certain  HUD 
Regulations 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule;  technical  corrections. 

summary:  This  final  rule  amends  several 
Department  regulations  to  remove 
obsolete  or  incorrect  references  and  to 
advise  of  a  new  office  location. 
DATES:  Effective  Date:  April  29.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aaron  Santa  Anna.  Office  of  the  General 
Coimsel,  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW.,  Washington.  DC 
20410.  Telephone  (202)  70&-3055  (this 
is  not  a  toll-free  number).  Hearing  or 
speech-impaired  persons  may  access 
this  niunber  by  calling  the  Federal 
hiformation  Relay  Service  at  1-800- 
877-8339  (this  is  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  makes  technical  corrections  to 
several  regulations,  to  remove  obsolete 
references  or  incorrect  citations.  This 
rule  also  informs  interested  parties  of  a 
new  mailing  address  for  the  HUD  Board 
of  Contract  Appeals. 

In  24  CFR  part  20,  §  20.3  is  revised  to 
show  the  new  address,  telephone 
number,  and  FAX  number  of  the  HUD 
Board  of  Contract  Appeals  (HUDBCA). 
The  HUDBCA  is  now  located  at  1707  H 
Street,  NW.,  Eleventh  Floor, 
Washington.  DC  20006.  The  new 
telephone  and  FAX  numbers  are  (202) 
254-0000  and  (202)  254-0011, 
respectively. 

This  rule  also  amends  the  regulations 
at  24  CFR  57a489(l),  954.4(i),  and 
1003.608  to  remove  the  reference  to 
"appendix  B  to  part  24."  As  discussed 
earlier  in  this  section,  there  is  no 
appendix  B  to  part  24. 

Findings  and  Certifications 

Environmental  Review 

This  final  rule  removes  obsolete  and 
incorrect  references  and  provides 
information  on  a  new  office  location 
and  website.  The  rule  does  not  direct, 
provide  for  assistance  or  loan  and 
mortgage  insurance  for,  or  otherwise 
govern  or  regulate,  real  property 
acquisition,  disposition,  leasing, 
rehabilitation,  iteration,  demolition,  or 
new  construction,  or  establish,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Therefore,  in 
accordance  with  24  CFR  50.19(c)(1).  this 


final  rule  is  categorically  excluded  from 
the  requirements  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.). 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  estabhshes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  does  not  impose  a  Federal 
mandate  that  will  result  in  expenditure 
by  State,  locd,  or  tribal  governments, 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regxilatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significamt 
economic  impact  on  a  substantial 
number  of  small  entities.  There  are  no 
anti-competitive  discriminatory  aspects 
of  the  rule  with  regard  to  small  entities 
and  there  are  not  any  luusual 
procediues  that  would  need  to  be 
complied  with  by  small  entities. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  (1) 
imposes  substantial  direct  compliance 
costs  on  State  and  local  governments 
and  is  not  required  by  statute,  or  (2)  the 
rule  preempts  State  law,  unless  the 
agency  meets  the  consultation  and 
funding  requirements  of  section  6  of  the 
Executive  Order.  This  rule  does  not 
have  federalism  implications  and  does 
not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

List  of  Subjects 

24  CFR  Part  20 

Administrative  practice  and 
procedure,  Government  contracts, 
Organization  and  functipns 
(Govenunent  agencies). 

24  CFR  Part  570 

Administrative  practice  and 
procediue,  American  Samoa, 
Community  development  block  ^ants. 
Grant  programs — education,  Grahf 
programs — housing  and  community 
development,  Guam,  Indians,  Loan 
programs — housing  and  community 
development.  Low  and  moderate 
income  housing.  Northern  Mariana 
Islands,  Pacific  Islands  Trust  Territory. 
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Puerto  Rico,  Reporting  and 
recordkeeping  requirements,  Student 
aid,  Virgin  Islands. 

24  CFR  Part  954 

Administrative  practice  and 
procedure.  Grant  programs-housing  and 
community  development.  Grant 
programs-Indians,  Indians,  Low  and 
moderate  income  housing. 
Manufactured  homes,  Rent  subsidies, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  1003 

Alaska,  Community  development 
block  grants.  Grant  programs-housing 
and  community  development.  Grant 
programs-Indians,  Indians.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  amends  24  CFR 
parts  20,  570,  954.  and  1003  as  follows: 

PART  20— BOARD  OF  CONTRACT 
APPEALS 

1.  The  authority  citation  for  24  CFR 
part  20  continues  to  read  as  follows: 

Authority:  41  U.S.C.  601-613;  42  U.S.C. 
3535(d). 

2.  Section  20.  3  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  20.3    Organization  and  location  of  the 
Board. 

(a)  Location.  The  Board  is  located  at 
1707  H  Street.  NW..  Eleventh  Floor. 
Washington,  DC  20006.  Mail  and  noii- 
postal  delivery  may  be  sent  to  the  Board 
at  this  address.  Mail  also  may  be 
addressed  to:  Board  of  Contract 
Appeals,  U.S.  Department  of  Housing 
and  Urban  Development,  Room  2131. 
451  Seventh  Street.  SW..  Washington. 
DC  20410-0001.  The  telephone  number 
of  the  BoaAl  is  (202)  254-0000.  (This  is 
not  a  toll-free  number.)  For  learning  or 
speech-impaired  persons,  this  number 
may  be  accessed  via  TTY  by  contacting 
the  Federal  Information  Relay  Service  at 
1-800-877-8339.  The  facsimile  number 
is  (202)  254-0011. 
***** 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

3.  The  authority  citation  for  24  CFR 
part  570  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5301- 
5320. 

4.  Section  570.489  is  amended  by 
revising  paragraph  (1)  to  read  as  follows: 

§  570.489    Program  administrativa 
raquiranwnts. 


(1)  Debarment  and  suspension.  As 
required  by  24  CFR  part  24.  each  CDBG 
participant  shall  require  participants  in 
lower  tier  covered  transactions  to 
include  a  certification  that  neither  it  nor 
its  principals  are  currently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  the 
covered  transaction,  in  any  proposal 
submitted  in  connection  with  the  lower 
tier  covered  transactions.  A  participant 
may  rely  on  the  certification,  unless  it 
knows  the  certification  is  erroneous. 


PART  954— INDIAN  HOME  PROGRAM 

5.  The  authority  citation  for  24  CFR 
part  954  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  12701- 
12839. 

6.  Section  954.4  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§954.4    Other  Faderal  requirements. 
***** 

(i)  Debarment  and  suspension.  As 
required  by  24  CFR  part  24.  each  grantee 
must  require  participants  in  lower  tier 
covered  transactions  (e.g..  sub- 
contractors) to  include  a  certification 
that  neither  it  nor  its  principals  are 
currently  debarred,  suspended, 
proposed  for  debarment,  declared 
ineligible,  or  volimtarily  excluded  fit)m 
participation  in  the  covered  transaction, 
in  any  proposal  submitted  in  connection 
with  the  lower  tier  covered  transactions. 
A  participant  may  rely  on  the 
certification  unless  it  knows  the 
certification  is  erroneous. 

PART  1003— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS  FOR 
INDIAN  TRIBES  AND  ALASKA  NATIVE 
VILLAGES 

7.  The  authority  citation  for  24  CFR 
part  1003  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5301  et 
seq. 

8.  Section  1003.608  is  revised  to  read 
as  follows: 

§  1 003.608    DetMrment  and  suspension. 
As  required  by  24  CFR  part  24,  each 
grantee  must  require  participants  in 
lower  tier  covered  transactions  (e.g., 
contractors  and  sub-contractors)  to 
include  a  certification  that  neither  it  nor 
its  principals  are  currently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  the 
covered  transaction,  in  any  proposal 
submitted  in  connection  with  the  lower 
tier  covered  transactions.  A  participant 


may  rely  on  the  certification,  unless  it 
knows  the  certificatioii  is  erroneous. 

Dated:  March  22,  2002. 
Aaron  Santa  Anna, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  02-7544  Filed  3-28-02;  8:45  am] 

BILUNO  CODE  4210-32-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD8986] 
RIN1545-AX94 

Determination  of  Basis  of  Partner's 
Interest;  Special  Rules 

agency:  Uitemal  Revenue  Service  (IRS), 

Treasury. 

action:  Final  regulations. 

SUMIMARY:  This  document  contains  final 
regulations  relating  to  special  rules  on 
determination  of  basis  of  a  partner's 
interest  under  section  705  of  the 
Internal  Revenue  Code.  The  final 
regtUations  are  necessary  to  coordinate 
sections  705  and  1032. 
DATES:  Effective  Date:  These  regulations 
are  effective  on  March  29,  2002. 

Applicability  Date:  These  regulations 
are  applicable  with  respect  to  sales  or 
exchanges  of  stock  occurring  after 
December  6, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  MacMillan  or  Rebekah  A.  Myers 
(202)  622-3050  (not  a  toU-fi^e  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

In  Rev.  Rul.  99-57  (1999-2  C.B.  678), 
the  IRS  issued  guidance  with  respect  to 
the  tax  consequences  for  a  partnership    . 
and  a  corporate  partner  where  the 
corporate  partner  contributes  its  own 
stock  to  the  partnership,  and  the 
partnership  later  exchanges  the  stock 
with  a  third  party  in  a  taxable 
transaction.  Under  that  ruling,  section 
1032  will  protect  a  corporate  partner 
from  recognizing  gain  or  loss  (to  the 
extent  allocated  to  such  partner)  when 
the  partnership  exchanges  stock  of  the 
corporate  partner  in  a  taxable 
transaction.  The  nding  also  concludes 
that,  imder  section  705.  the  corporate 
partner  increases  its  basis  in  its 
partnership  interest  by  an  amount  equal 
to  its  share  of  the  gain  residting  from  the 
partnership's  sale  or  exchange  of  the 
stock. 

In  situations  where  a  corporation 
acquires  an  interest  in  a  partnership  that 
holds  that  corporation's  stock,  a  section 
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754  election  is  not  in  effect  with  respect 
to  the  partnership  for  the  taxable  year  in 
which  the  corporation  acquires  the 
partnership  interest,  and  the  partnership 
later  sells  or  exchanges  the  stock,  it  may 
be  inconsistent  with  the  intent  of 
sections  705  and  1032  to  increase  the 
basis  of  the  corporation's  partnership 
interest  by  the  full  amount  of  the  gain 
that  is  not  recognized. 

For  instance,  assume  that  a 
corporation  (A)  purchases  a  50  percent 
interest  in  a  partnership  for  $100,000. 
Tlie  partnership's  only  asset  is  A  stock 
with  a  basis  of  $100,000  and  a  value  of 
$200,000.  If  the  partnership  had  not 
made  a  section  754  election,  then  when 
the  partnership  disposes  of  the  property 
for  $200,000,  A  would  be  allocated 
$50,000  of  gain.  Under  section  1032,  the 
gain  allocated  to  A  would  not  be  subject 
to  tax.  If  A's  basis  in  the  partnership 
interest  were  increased  to  $150,000 
under  section  705(a)(1),  A  would 
recognize  a  corresponding  $50,000  loss 
(or  reduced  gain)  upon  a  subsequent 
sale  of  the  partnership  interest.  In  this 
situation,  it  would  be  inconsistent  with 
the  intent  of  sections  705  and  1032  to 
increase  the  basis  of  A's  partnership 
interest  for  the  gain  that  is  not 
recognized.  To  do  so  woiUd  create  a 
recognizable  loss  (or  nduced  gain)  in  a 
situation  where  no  economic  loss  was 
incurred  and  no  offsetting  gain  had 
previously  been  recognized. 

Accordingly,  in  Notice  99-57  (199»- 
2  C.B.  692),  the  IRS  aimoimced  that  it 
intended  to  promulgate  regulations 
imder  section  705  to  address  certain 
situations  where  a  corporation  acquires 
an  interest  in  a  partnership  that  holds 
stock  in  that  corporation,  and  a  section 
754  election  is  not  in  effect  with  respect 
to  the  partnership  for  the  taxable  year  in 
which  the  corporation  acquired  the 
interest.  The  IRS  announced  that  rules 
regarding  tiered-entity  structures  also 
vroiUd  be  included  in  the  regulations. 
The  IRS  requested  comments  as  to  the 
appropriate  scope  of  the  regulations 
regarding  other  situations  where  the 
price  paid  for  a  partnership  interest 
reflects  built-in  gain  or  accrued  income 
items  that  will  not  be  subject  to  tax,  or 
built-in  loss  or  accrued  deductions  that 
will  be  permanently  denied,  when 
allocated  to  the  transferee  partner,  and 
the  partnership  has  not  made  an 
election  imder  section  754.  No  formal 
comments  were  received. 

On  January  3,  2001,  the  Treasury 
Department  and  the  IRS  published  a 
notice  of  proposed  rulemaking  (REG- 
106702-00,  2001-4  I.R.B.  424)  imder 
section  705  of  the  Internal  Revenue 
Code  (Code)  in  the  Federal  Register  (66 
FR  315).  Only  one  commentator 
submitted  written  comments  in 


response  to  the  notice  of  proposed 
rulemaking,  and  no  public  hearing  was 
requested  or  held.  After  consideration  of 
the  comment,  the  proposed  regulations 
are  adopted  as  revised  by  this  Treasury 
decision. 

Explanation  of  Revisions  and  Summary 
of  Contents 

1.  Overview  of  Provisions 

As  discussed  in  Notice  99-57,  these 
final  regulations  are  being  issued  in 
order  to  prevent  inappropriate  increases 
or  decreases  in  the  adjusted  basis  of  a 
corporate  partner's  interest  in  a 
partnership  resulting  fit)m  the 
partnership's  disposition  of  the 
corporate  partner's  stock. 

Tne  final  regulations  set  forth  a 
detailed  statement  of  the  purpose  for 
these  regulations  which  is  consistent 
with  the  discussion  in  Notice  99-57. 
The  final  regulations  then  provide  a 
specific  rule  implementing  this  purpose 
in  situations  where  a  corporate  partner 
holds  a  direct  interest  in  a  partnership 
that  owns  stock  of  the  corporate  partner. 
This  rule  applies  where  a  corporation 
acquires  an  interest  in  a  partnership  that 
holds  stock  in  that  corporation  (or  the 
partnership  subsequently  acquires  stock 
in  that  corporation  in  an  exchanged 
basis  transaction),  the  partnership  does 
not  have  an  election  under  section  754 
in  effect  for  the  year  in  which  the 
corporation  acquires  the  interest,  and 
the  partnership  later  sells  or  exchanges 
the  stock.  In  these  situations,  the 
increase  (or  decrease)  in  the 
corporation's  adjusted  basis  in  its 
partnership  interest  resulting  from  the 
sale  or  exchange  of  the  stock  equals  the 
amount  of  gain  (or  loss)  that  the 
corporate  partner  would  have 
recognized  (absent  the  application  of 
section  1032)  if,  for  the  taxable  year  in 
which  the  corporation  acquired  the 
interest,  a  section  754  election  had  been 
in  effect. 

The  purpose  of  these  final  regulations 
cannot  be  avoided  through  the  use  of 
tiered  partnerships  or  other 
arrangements.  For  example,  the  final 
regulations  provide  that  if  a  corporation 
acquires  an  indirect  interest  in  its  own 
stock  through  a  chain  of  two  or  more 
partnerships  (either  where  the 
corporation  acquires  a  direct  interest  in 
a  partnership  or  where  one  of  the 
partnerships  in  the  chain  acquires  an 
interest  in  another  partnership),  and 
gain  or  loss  from  the  sale  or  exchange 
of  the  stock  is  subsequently  allocated  to 
the  corporation,  then  the  bases  of  the 
interests  in  the  partnerships  included  in 
the  chain  shall  be  adjusted  in  a  manner 
that  is  consistent  with  the  purpose  of 
the  final  regulations.  As  stated  above. 


the  final  regiUations  include  a  statement 
describing  the  purpose  of  these 
regulations  which  is  intended  to  guide 
taxpayers  in  making  basis  adjustments 
in  the  tiered  partnership  context.  In 
addition,  the  final  regulations  include 
two  examples  illustrating  the  basis 
adjustments  that  are  required  by  the 
final  regulations  where  a  corporation 
acquires  an  indirect  interest  in  its  own 
stock  through  a  chain  of  two  or  more 
partnerships. 

2.  The  Secretary's  Authority 

The  only  comment  received  in 
response  to  the  notice  of  proposed 
rulemaking  discussed  the  Secretary's 
authority  under  section  705  to  issue  the 
regulations  as  proposed.  Specifically, 
the  comment  suggested  that  the 
regulations  could  be  challenged  as 
inconsistent  with  the  plain  language  of 
section  705.  The  comment 
acknowledged  that  the  proposed 
regulations  are  a  reasonable 
interpretation  of  section  705.  but  argued 
that  die  aggregate  treatment  of 
partnerships  in  the  context  of  section 
1032  provides  a  stronger  basis  for  the 
Secretary's  authority. 

Accordingly,  the  final  regulations 
clarify  that  the  authority  for  the 
regulations  includes  both  sections  705 
and  1032.  As  explained  in  Rev.  Rul.  99- 
57.  the  use  of  the  aggregate  theory  of 
partnerships  in  the  context  of  section 
1032  is  necessary  to  carry  out  the  intent 
of  that  section.  To  reflect  this 
application  of  the  aggregate  theory  of 
partnerships  and  prevent  any 
unintended  benefit  or  detriment  to  the 
partners,  appropriate  adjustments  under 
section  705  must  be  made  to  a  corporate 
partner's  outside  basis.  See  H.R.  R^. 
No.  1337,  83d  Cong.,  2d  Sess.  225 
(1954);  S.  Rep.  No.  1337,  83d  Cong.  2d 
Sess.  384  (1954).  Thus,  the  regulations 
provide  the  mechanical  rules  necessary 
to  implement  Congressional  intent 
under  both  sections  705  and  1032. 

3.  Technical  Correction  Relating  to 
Tiered  Partnerships 

The  comment  suggested  technical 
changes  to  the  propos©d*regulations  to 
prevent  taxpayers  in  tiered  partnership 
situations  from  inappropriately 
allocating  to  the  corporate  partner  a  loss 
resulting  from  a  sale  of  a  lower-tier 
partnership  (LTP)  interest  that  is 
attributable  to  gain  allocated  to  and 
recognized  by  the  noncorporate  partners 
upon  the  LTP's  sale  of  the  corporate 
partner's  stock.  The  final  regulations 
include  modifications  to  prevent  such 
inappropriate  allocations. 
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4.  De  Minimis  Rule 

The  comment  suggested  that  an 
elective  de  minimis  rule  would  be 
appropriate  as  a  matter  of  administrative 
convenience.  However,  after 
considering  the  purpose  of  these 
regulations  and  issues  of  administrative 
burden  and  technical  complexity. 
Treasury  and  the  IRS  have  determined 
that  a  de  minimis  rule  is  imneces.sary. 

5.  Scope  of  the  Regulations  , 

The  comment  suggested  that  the 
regulations  provide  guidance  with 
respect  to  the  issues  addressed  in  Rev. 
Rul.  96-10  (1996-1  C.B.  138)  (partners* 
bases  in  their  partnership  interests  are 
increased  to  reflect  gain  from  the  sal#of 
partnership  property  that  is  not 
recognized  imder  sections  267(d)  and 
707(h)(1))  and  Rev.  Rul.  96-11  (1996-1 
C.B.  140)  (a  charitable  contribution  of 
property  by  a  partnership  reduces  each 
partner's  basis  in  the  partnership  by  the 
partner's  share  of  the  partnership's  basis 
in  the  property  contributed).  Treasury 
and  the  IRS  believe  that  these  issues  are 
beyond  the  scope  of  these  regulations. 
Accordingly,  this  comment  is  not 
addressed  in  these  regulations. 

6.  Other  Developments 

The  notice  of  proposed  rulemaking 
issued  elsewhere  in  this  issue  of  the 
Federal  Register  addresses  remaining 
issues  that  Treasiuy  and  the  IRS 
considered  during  the  development  of 
the  final  regulations.  Specifically,  the 
proposed  regiilations  apply  principles 
similar  to  those  applied  in  the  final 
regulations  where  a  corporation's 
indirect  interest  in  its  own  stock  held 
through  one  or  more  partnerships 
increases  as  the  result  of  a  distribution 
of  partnership  property  to  another 
partner  and  the  partnership  does  not 
have  a  section  754  election  in  effect  at 
the  time  of  the  distribution.  In  addition, 
the  proposed  regulations  clarify  that 
references  in  the  regulations  to  stock  of 
a  corporate  partner  include  any  position 
in  stock  of  a  corporate  partner  to  which 
section  1032  applies.  Certain  minor, 
nonsubstantive  changes  were  made  to 
the  final  regulations  to  accommodate 
the  eventual  incorporation  of  the 
proposed  regiilations. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 


of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  conunent  on  its 
impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Barbara  MacMillan  of  the 
Office  of  the  Associate  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  persormel  from  other  offices 
of  the  IRS  and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PARTI— INCOME  TAXES 

1.  The  authority  citation  for  part  1  is 
amended  by  adding  a  citation  to  read  in 
part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Section  1.705-2  also  issued  under  26 
U.S.C.  705  and  1032.  *   *  * 

2.  Section  1.705-1  is  amended  by 
adding  paragraph  (a)(7)  to  read  as 
follows: 

%  1 .705-1    Determination  of  basis  of 
partner's  interest 

(a)*  *  * 

(7)  For  basis  adjustments  necessary  to 
coordinate  sections  705  and  1032  in 
certain  situations  in  which  a 
partnership  disposes  of  stock  of  a 
corporation  that  holds  a  direct  or 
indirect  interest  in  the  partnership,  see 
§1.705-2. 
*         *         *        •        • 

3.  Section  1.705-2  is  added  to  read  as 
follows: 

§  1 .705-2    Basis  adjustments  coordinating 
sections  705  and  1032. 

(a)  Purpose.  This  section  coordinates 
the  application  of  sections  705  and  1032 
and  is  intended  to  prevent  inappropriate 
increases  or  decreases  in  the  adjusted 
basis  of  a  corporate  partner's  interest  in 
a  partnership  resulting  from  the 
partnership's  disposition  of  the 
corporate  partner's  stock.  The  rules 
under  section  705  generally  are 
intended  to  preserve  equality  between 
the  adjusted  basis  of  a  partner's  interest 
in  a  partnership  (outside  basis)  and  such 


partner's  share  of  the  adjusted  basis  in 
partnership  assets  (inside  basis). 
However,  in  situations  where  a  section 
754  election  was  not  in  effect  for  the 
year  in  which  a  partner  acquired  its 
interest,  the  partner's  inside  basis  and 
outside  basis  may  not  be  equal.  In  these 
situations,  gain  or  loss  allocated  to  the 
partner  upon  disposition  of  the 
partnership  assets  that  is  attributable  to 
the  difference  between  the  adjusted 
basis  of  the  partnership  assets  absent  the 
section  754  election  and  the  adjusted 
basis  of  the  partnership  assets  had  a 
section  754  election  been  in  effect 
generally  will  result  in  an  adjustment  to 
the  basis  of  the  partner's  interest  in  the 
partnership  imder  section  705(a).  Such 
gain  (or  loss)  therefore  generally  will  be 
offset  by  a  corresponding  decrease  in 
the  gain  or  increase  in  the  loss  (or 
increase  in  the  gain  or  decrease  in  the 
loss)  upon  the  subsequent  disposition  , 
by  the  partner  of  its  interest  in  the 
partnership.  Where  such  a  difference 
exists  with  respect  to  stock  of  a 
corporate  partner  that  is  held  by  the 
partnership,  gain  or  loss  from  the 
disposition  of  coiporate  partner  stock 
attributable  to  the  difference  is  not 
recognized  by  the  corporate  partner 
under  section  1032tTo  adjust  the  basis 
of  the  corporate  partner's  interest  in  the 
partnership  for  this  unrecognized  gain 
or  loss  would  not  be  appropriate 
because  it  would  create  an  opportxmity 
for  the  recognition  of  taxable  gain  or 
loss  on  a  subsequent  disposition  of  the 
partnership  interest  where  no  economic 
gain  or  loss  has  been  inciured  by  the 
corporate  partner  and  no  corresponding 
taxable  gain  or  loss  had  previously  been 
allocated  to  the  corporate  partner  by  the 
partnership. 

(b)  Single  partnership— [1)  Required 
adjustments  relating  to  acquisitions  of 
partnership  interest,  (i)  This  paragraph 
{b)(l)  applies  in  situations  where  a 
corporation  acquires  an  interest  in  a 
partnership  that  holds  stock  in  that 
corporation  (or  the  partnership 
subsequently  acquires  stock  in  that 
corporation  in  an  exchanged  basis 
transaction),  the  partnership  does  not 
have  an  election  imder  section  754  in 
effect  for  the  year  in  which  the 
corporation  acquires  the  interest,  and 
the  partnership  later  sells  or  exchanges 
the  stock.  In  these  situations,  the         / 
increase  (or  decrease)  in  the 
corporation's  adjusted  basis  in  its 
partnership  interest  resulting  fi-om  the 
sale  or  exchange  of  the  stock  equals  the 
amount  of  gain  (or  loss)  that  the 
corporate  partner  would  have 
recognized  (absent  the  application  df 
section  1032)  if,  for  the  year  in  which 
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the  corporation  acquired  the  interest,  a 
section  754  election  had  been  in  effect, 
(ii)  The  provisions  of  this  paragraph 
(b)(1)  are  illustrated  by  the  following 
example: 

Example,  (i)  A,  B.  and  C  form  equal 
pffllnership  PRS.  Each  partner  contributes 
$30,000  in  exchange  for  its  partnership 
interest.  PRS  has  no  liabilities.  PRS 
purchases  stock  in  corporation  X  for  $30,000, 
which  appreciates  in  value  to  $120,000.  PRS 
also  purchases  inventory  for  $60,000,  which 
appreciates  in  value  to  $150,000.  A  sells  its 
interest  in  PRS  to  corporation  X  for  $90,000 
in  a  year  for  which  an  election  under  section 
754  is  not  in  effect.  PRS  later  sells  the  X  stock 
for  $150,000.  PRS  realizes  a  gain  of  $120,000 
on  the  sale  of  the  X  stock.  X's  share  of  the 
gain  is  $40,000.  Under  section  1032.  X  does 
not  recognize  its  share  of  the  gain. 

(ii)  Normally,  X  would  be  entitled  to  a 
$40,000  increase  in  the  basis  of  its  PRS 
interest  for  its  allocable  share  of  PRS's  gain 
from  the  sale  of  the  X  stock,  but  a  special  rule 
applies  in  this  situation.  If  a  section  754 
election  had  been  in  effect  for  the  year  in 
which'X  acquired  its  interest  in  PRS,  X 
would  have  been  entitled  to  a  basis 
adjustment  under  section  743(b)  of  $60,000 
(the  excess  of  X's  basis  for  the  transferred 
partnership  interest  over  X's  share  of  the 
adjusted  basis  to  PRS  of  PRS's  property).  See 
§  1.743-l(b).  Under  §  1.755-l(b),  the  basis 
adjusUnent  under  section  743(b)  would  have 
been  allocated  $30,000  to  the  X  stock  (the 
amount  of  the  gain  that  would  have  been 
allocated  to  X  from  the  hypothetical  sale  of 
the  stock),  and  $30,000  to  the  inventory  (the 
amount  of  the  gain  that  would  have  been 
allocated  to  X  from  the  hypothetical  sale  of 
the  inventory). 

(iii)  If  a  section  754  election  had  been  in 
effect  for  the  year  in  which  X  acquired  its 
interest  in  PRS.  the  amount  of  gain  that  X 
would  have  recognized  upon  PRS's 
disposition  of  X  stock  (absent  the  application 
of  section  1032)  would  be  $10,000  (X's  share 
of  PRS's  gain  from  the  stock  sale,  $40,000. 
minus  the  amount  of  X's  basis  adjustment 
under  section  743(b).  $30,000).  See  §  1.743- 
l(j).  Accordingly,  the  increase  in  the  basis  of 
X's  interest  in  PRS  is  $10,000. 

(2)  (Reserved! 

(c)  Tiered  partnerships  and  other 
hmmgements-Al)  Required 
adjustments.  The  purpose  of  these 
regulations  as  set  forth  in  paragraph  (a) 
of  this  section  caimot  be  avoided 
through  the  use  of  tiere^  partnerships  or 
other  arrangements.  For  example,  if  a 
corporation  acquires  an  indirect  interest 
in  its  own  stock  through  a  chain  of  two 
or  more  partnerships  (either  where  the 
corporation  acquires  a  direct  interest  in 
a  partnership  or  where  one  of  the 
partnerships  in  the  chain  acquires  an 
interest  in  another  partnership),  and 
gain  or  loss  from  the  sale  or  exchange 
of  the  stock  is  subsequently  allocated  to 
the  corporation,  then  the  bases  of  the 
interests  in  the  partnerships  included  in 
the  chain  shall  be  adjusted  in  a  maimer 


that  is  consistent  with  the  purpose  of 
this  section. 

(2)  Examples.  The  provisions  of  ttus 
paragraph  (c)  are  illustrated  by  the 
following  examples: 

Example  1.  Acquisition  of  upper-tier 
partnership  interest  by  corporation,  [i]  A,  B. 
and  C  form  a  partnership  (UTP),  with  each 
partner  contributing  $25,000.  UTP  and  D 
form  a  partnership  (LTP).  UTP  contributes 
$75,000  in  exchange  for  its  interest  in  LTP, 
and  D  contributes  $25,000  in  exchange  for 
D's  interest  in  LTP.  Neither  UTP  nor  LTP  has 
any  liabilities.  LTP  purchases  stock  in 
corporation  E  for  $100,000.  which 
appreciates  in  value  to  $1,000,000.  C  sells  its 
interest  in  UTP  to  corporation  E  for  $250,000 
in  a  year  for  which  an  election  under  section 
754  is  not  in  effect  for  UTP  or  LTP.  LTP  later 
sells  the  E  stock  for  $2,000,000.  LTP  realizes 
a  $1,900,000  gain  on  the  sale  of  the  E  stock. 
UTP's  share  of  the  gain  is  $1,425,000.  and  E's 
share  of  the  gain  is  $475,000.  Under  section 
1032,  E  does  not  recognize  its  share  of  the 

gain. 

(ii)  With  respect  to  the  basis  of  UTP's 
interest  in  LTP,  if  all  of  the  gain  from  the  sale 
of  the  E  stock  (including  E's  share)  were  to 
increase  the  basis  of  UTP's  interest  in  LTP, 
UTP's  basis  in  such  interest  would  be 
$1,500,000  ($75,000  +  $1,425,000).  The  fair 
market  value  of  UTP's  interest  in  LTP  is 
$1,500,000.  Because  UTP  did  not  have  a 
section  754  election  in  effect  for  the  taxable 
year  in  which  E  acquired  its  interest  in  UTP, 
UTP's  basis  in  the  LTP  interest  does  not 
reflect  the  purchase  price  paid  by  E  for  its 
interest.  Increasing  the  basis  of  UTP's  interest 
in  LTP  by  the  full  amount  of  the  gain  that 
would  be  recognized  (in  the  absence  of 
section  1032)  on  the  sale  of  the  E  stock 
preserves  the  conformity  between  UTP's 
inside  basis  and  outside  basis  with  respect  to 
LTP  (i.e.,  UTP's  share  of  LTP's  cash  is  equal 
to  $1,500,000.  and  UTP's  basis  in  the  LTP 
interest  is  $1,500,000)  and  appropriately 
would  cause  UTP  to  recognize  no  gain  or  loss 
on  the  sale  of  UTP's  interest  in  LTP 
immediately  after  the  sale  of  the  E  stock. 
Accordingly,  increasing  the  basis  of  UTP's 
interest  in  LTP  by  the  entire  amount  of  gain 
allocated  to  UTP  (including  E's  share)  ftt)m 
LTP's  sale  of  the  E  stock  is  consistent  with 
the  purpose  of  this  section.  The  $1,425,000 
of  gain  allocated  by  LTP  to  UTP  will  increase 
the  adjusted  basis  of  UTP's  interest  in  LTP 
under  section  705(a)(1).  The  basis  of  UTP's 
interest  in  LTP  immediately  after  the  sale  of 
the  E  stock  is  $1,500,000. 

(iii)  With  respect  to  the  basis  of  E's  interest 
in  UTP,  if  E's  share  of  the  gain  allocated  to 
UTP  and  then  to  E  were  to  increase  the  basis 
of  E's  interest  in  UTP,  E's  basis  in  such 
interest  would  be  $725,000  ($250,000  + 
$475,000)  and  the  fair  market  value  of  such 
interest  would  be  $500,000.  so  that  E  would 
recognize  a  loss  of  $225,000  if  E  sold  its 
interest  in  UTP  immediately  after  LTP's 
disposition  of  the  E  stock.  It  would  be 
inappropriate  for  E  to  recognize  a  taxable  loss 
of  $225,000  upon  a  disposition  of  its  interest 
in  UTP  because  E  would  not  fncur  an 
economic  loss  in  the  transaction,  and  E  did 
not  recognize  a  taxable  gain  upon  LTP's 
disposition  of  the  E  stock  that  appropriately 


would  be  offset  by  a  taxable  loss  on  the 
disposition  of  its  interest  in  UTP. 
Accordingly,  increasing  E's  basis  in  its  UTP 
interest  by  the  entire  amount  of  gain 
allocated  to  E  from  the  sale  of  the  E  stock  is 
not  consistent  with  the  purpose  of  this 
section.  (Ckanversely,  because  A  and  B  were 
allocated  taxable  gain  on  the  disposition  of 
the  E  stock,  it  would  be  appropriate  to 
increase  A's  and  B's  bases  in  their  respective 
interests  in  UTP  by  the  full  amount  of  the 
gain  allocated  to  them.) 

(iv)  The  appropriate  basis  adjustment  for 
E's  interest  in  UTP  upon  the  disposition  of 
the  E  stock  by  LTP  can  be  determined  as  the 
amount  of  gain  that  E  would  have  recognized 
(in  the  absence  of  section  1032)  upon  the  sale 
by  LTP  of  the  E  stock  if  both  UTP  and  LTP 
had  made  section  754  elections  for  the 
taxable  year  in  which  E  acquired  the  interest 
in  UTP.  If  section  754  elections  had  been  in 
effect  for  UTP  and  LIP  for  the  year  in  which 
E  acquired  E's  interest  in  UTP.  the  following 
would  occur.  E  would  be  entitled  to  a 
$225,000  positive  basis  adjustment  under 
section  743(b)  with  respect  to  the  property  of 
UTP.  The  entire  basis  adjustment  would  be 
allocated  to  UTP's  only  asset,  its  interest  in 
LTP.  In  addition,  the  sale  of  C's  interest  in 
UTP  would  be  treated  as  a  deemed  sale  of  E's 
share  of  UTP's  interest  in  LTP  for  purposes 
of  sections  754  and  743.  The  deemed  selling 
price  of  E's  share  of  UTP's  interest  in  LTP 
would  be  $250,000  (E's  share  of  UTP's 
adjusted  basis  in  LTP.  $25,000.  plus  E's  basis 
adjustment  under  section  743(b)  with  respect 
to  the  assets  of  UTP.  $225,000).  The  deemed 
sale  of  E's  share  of  UTP's  interest  in  LTP 
would  trigger  a  basis  adjustment  under 
section  743(b)  of  $225,000  with  respect  to  the 
assets  of  LTP  (the  excess  of  E's  share  of  UTP's 
adjusted  basis  in  LTP.  including  E's  basis 
adjustment  ($225,000).  $250,000,  over  E's 
share  of  the  adjusted  basis  of  LTP's  property, 
$25,000).  This  $225,000  adjustment  by  LTP 
would  be  allocated  to  LTP's  only  asset,  the 
E  stock,  and  would  be  segregated  and 
allocated  solely  to  E.  The  amount  of  LTP's 
gain  from  the  sale  of  the  E  stock  (before 
considering  section  743(b))  would-be  ^ 

$1  900,000.  E's  share  of  this  gain.  $475,000, 
would  be  offset  in  part  by  the  $225,000  basis 
adjustment  under  section  743(b).  so  that  E 
would  recognize  gain  equal  to  $250,000  in 
the  absence  of  section  1032. 

(v)  If  the  basis  of  E's  interest  in  UTP  were 
increased  by  $250,000.  the  total  basis  of  E'S 
interest  would  equal  $500,000.  This  would 
conform  to  E's  share  of  UTP's  basis  in  the 
LTP  interest  ($1,500,000  x  1/3  =  $500,000)  as 
well  as  E's  indfrect  share  of  the  cash  held  by 
LTP  ((1/3  X  3/4)  X  $2,000,000  =  $500,000). 
Such  a  basis  adjustment  does  not  create  the 
opportunity  for  the  recognition  of -an 
inappropriate  loss  by  E  on  a  subsequent 
disposition  of  E's  interest  in  UTP  and  is 
consistent  with  the  purpose  of  this  section. 
Accordingly,  under  this  paragraph  (c).  of  the 
$475,000  gain  allocated  to  E.  only  $250,000 
will  apply  to  increase  the  adjusted  basis  of 
E  in  UTP  under  section  705(a)(1).  E's 
adjusted  basis  in  its  UTP  interest  following 
the  sale  of  the  E  stock  is  $500,000. 

Example  2.  Acquisition  of  lower-tier 
partnership  interest  by  upper-tier 
partnership,  (i)  A.  corporation  B,  and  C  form 


Federal  Register / Vol.  67,  No.  61 /Friday,  March  29.  2002 /Rules  and  Regulations  15117 


15116  Federal  Register/ Vol.  67.  No.  61 /Friday.  March  29.  2002 /Rules  and  Regulations 


an  equal  partnership  (UTP),  with  each 
partner  contributing  $100,000.  D,  E.  and  F 
also  form  an  equal  partnership  (LTP),  with 
each  partner  contributing  $30,000.  LTP 
purchases  stock  in  corporation  B  for  $90,000. 
which  appreciates  in  value  to  $900,000.  LTP 
has  no  liabilities.  UTP  purchases  D's  interest 
in  LTP  for  $300,000.  LTP  does  not  have  an 
election  under  section  754  in  effect  for  the 
taxable  year  of  UTP's  purchase.  LTP  later 
sells  the  B  stork  for  $900,000.  UTP's  share  of 
the  gain  is  $270,000,  and  B's  share  of  that 
gain  is  $90,000.  Under  section  1032,  B  does 
not  recognize  its  share  of  the  gain. 

(ii)  With  respect  to  the  basis  of  UTP's 
interest  in  LTP,  if  all  of  the  gain  from  the  sale 
of  the  B  stock  (including  B's  share)  were  to 
increase  the  basis  of  UTP's  interest  in  LTP. 
UTP's  basis  in  the  LTP  interest  would  be 
$570,000  ($300,000  +  $270,000),  and  the  fair 
market  value  of  such  interest  would  be 
$300,000,  so  that  B  would  be  allocated  a  loss 
of  $90,000  (($570,000— $300,000)  x  1/3)  if 
UTP  sold  its  interest  in  LTP  immediately 
afler  LTP's  disposition  of  the  B  stock.  It 
would  be  inappropriate  for  B  to  recognize  a 
taxable  loss  of  $90,000  upon  a  disposition  of 
UTP's  interest  in  LTP.  B  would  not  incur  an 
economic  loss  in  the  transaction,  and  B  was 
not  allocated  a  taxable  gain  upon  LTP's 
disposition  of  the  B  stock  that  appropriately 
would  be  offset  by  a  taxable  loss  on  the 
disposition  of  UTP's  interest  in  LTP. 
Accordingly,  increasing  UTP's  basis  in  its 
LTP  interest  by  the  gain  allocated  to  B  from 
the  sale  of  the  B  stock  is  not  consistent  with 
the  purpose  of  this  section.  (Conversely, 
because  E  and  F  were  allocated  taxable  gain 
on  the  disposition  of  the  B  stock,  it  would 
be  appropriate  to  increase  E's  and  F's  bases 
in  their  respective  interests  in  LTP  by  the  full 
amount  of  such  gain.) 

(iii)  The  appropriate  basis  adjustment  for 
UTP's  interest  in  LTP  upon  the  disposition 
of  the  B  stock  by  LTP  can  be  determined  as 
the  amount  of  gain  that  UTP  would  have 
recognized  (in  the  absence  of  section  1032) 
upon  the  sale  by  LTP  of  the  B  stock  if  the 
portion  of  the  gain  allocated  to  UTP  that 
subsequently  is  allocated  to  B  were 
determined  as  if  LTP  had  made  an  election 
under  section  754  for  the  taxable  year  in 
which  UTP  acquired  its  interest  in  LTP.  If  a 
section  754  election  had  been  in  effect  for 
LTP  for  the  year  in  which  UTP  acquired  its 
interest  in  LTP,  then  with  respect  to  B.  the 
following  would  occur.  UTP  would  be 
entitled  to  a  $90,000  positive  basis 
adjustment  under  section  743(b),  allocable  to 
B,  in  the  property  of  LTP..  The  entire  basis 
adjustment  would  be  allocated  to  LTP's  only 
asset,  its  B  stock.  The  amount  of  LTP's  gain 
from  the  sale  of  the  B  stock  (before 
considering  section  743(b))  would  be 
$810,000.  UTP's  share  of  this  gain.  $270,000, 
would  be  offset,  in  part,  by  the  basis 
adjustment  under  section  743(b),  so  that  UTP 
would  recognize  gain  equal  to  $180,000. 

(iv)  If  the  basis  of  UTP's  interest  in  LTP 
were  increased  by  $180,000,  the  total  basis  of 
UTP's  partnership  interest  would  equal 
$480,000.  This  would  conform  to  the  sum  of 
UTP's  share  of  the  cash  held  by  LTP  ((1/3  x 
$900,000  =  $300,000)  and  the  taxable  gain 
recognized  by  A  and  C  on  the  disposition  of 
the  B  stock  that  appropriately  may  be  offset 


on  the  disposition  of  their  interests  in  UTP 
($90,000  +  $90,000  =  $180,000).  Such  a  basis 
adjustment  does  not  inappropriately  create 
the  opportunity  for  the  allocation  of  a  loss  to 
B  on  a  subsequent  disposition  of  UTP's 
interest  in  LTP  and  is  consistent  with  the 
purpose  of  this  section.  Accordingly,  of  the 
$270,000  gain  allocated  to  UTP,  only 
$180,000  will  apply  to  increase  the  adjusted 
basis  of  UTP  in  LTP  under  section  705(a)(1). 
Such  $180,000  basis  increase  must  be 
segregated  and  allocated  $90,000  each  to 
solely  A  and  C.  UTP's  adjusted  basis  in  its 
LTP  interest  following  the  sale  of  the  B  stock 
is  $480,000. 

(v)  With  respect  to  B's  interest  in  UTP,  if 
B's  share  of  the  gain  allocated  to  UTP  and 
then  to  B  were  to  increase  the  basis  of  B's 
interest  in  UTP,  B  would  have  a  UTP 
partnership  interest  with  an  adjusted  basis  of 
$190,000  ($100,000  +  $90,000)  and  a  value  of 
$100,000,  so  that  B  would  recognize  a  loss  of 
$90,000  if  B  sold  its  interest  in  UTP 
immediately  after  LTP's  disposition  of  the  B 
stock.  It  would  be  inappropriate  for  B  to 
recognize  a  taxable  loss  of  $90,000  upon  a 
disposition  of  its  interest  in  UTP  because  B 
would  not  incur  an  economic  loss  in  the 
transaction,  and  B  did  not  recognize  a  taxable 
gain  upon  LTP's  disposition  of  the  B  stock 
that  appropriately  would  be  offset  by  a 
taxable  loss  on  the  disposition  of  its  interest 
in  UTP.  Accordingly,  increasing  B's  basis  in 
its  UTP  interest  by  the  gain  allocated  to  B 
from  the  sale  of  the  B  stock  is  not  consistent 
with  the  purpose  of  this  section.  (Conversely, 
because  A  and  C  were  allocated  taxable  gain 
on  the  disposition  of  the  B  stock  that  is  a 
result  of  LTP  not  having  a  section  754 
election  in  effect,  it  would  be  appropriate  for 
A  and  C  to  recognize  an  offsetting  taxable 
loss  on  the  disposition  of  A's  and  C's 
interests  in  UTP.  Accordingly,  it  would  be 
appropriate  to  increase  A's  and  C's  bases  in 
their  respective  interests  in  UTP  by  the 
amount  of  gain  recognized  by  A  and  C.) 

(vi)  The  appropriate  basis  adjustment  for 
B's  interest  in  UTP  upon  the  disposition  of 
the  B  stock  by  LTP  can  be  determined  as  the 
amount  of  gain  that  B  would  have  recognized 
(in  the  absence  of  section  1032)  upon  the  sale 
by  LTP  of  the  B  stock  if  the  portion  of  the 
gain  allocated  to  UTP  that  is  subsequently 
allocated  to  B  were  determined  as  if  LTP  had 
made  an  election  under  section  754  for  the  • 
taxable  year  in  which  UTP  acquired  its 
interest  in  LTP.  If  a  section  754  election  had 
been  in  effect  for  LTP  for  the  year  in  which 
UTP  acquired  its  interest  in  LTP,  then  with 
respect  to  B,  the  following  would  occur.  UTP 
would  be  entitled  to  a  basis  adjustment  under 
section  743(b)  in  the  property  of  LTP  of 
$90,000  with  respect  to  B.  The  entire  basis 
adjustment  would  be  allocated  to  LTP's  only 
asset,  its  B  stock.  The  amount  of  LTP's  gain 
from  the  sale  of  the  B  stock  (before 
considering  section  743(b))  would  be 
$810,000.  UTP's  share  of  this  gain.  $270,000, 
would  be  offset,  in  part,  by  the  $90,000  basis 
adjustment  under  section  743(b),  so  that  UTP 
would  recognize  gain  equal  to  $180,000.  The 
$90,000  basis  adjustment  would  completely 
offset  the  gain  that  otherwise  would  be 
allocated  to  B. 

(vil)  If  no  gain  were  allocated  to  B  so  that 
the  basis  of  B's  interest  in  UTP  was  not 


increased,  the  total  basis  of  B's  interest 
would  equal  $100,000.  This  would  conform 
to  B's  share  of  UTP's  basis  in  the  LTP  interest 
(($480,000 — $180,000  (i.e.,  A's  and  C's  share 
of  the  basis  that  should  offset  taxable  gain 
recognized  as  a  result  of  LTP's  failure  to  have 
a  section  754  election))  x  1/3  =  $100,000)  as 
well  as  B's  indirect  share  of  the  cash  held  by 
LTP  ((1/3  X  1/3)  X  $900,000  =  $100,000). 
Such  a  basis  adjustment  does  not  create  the 
opportunity  for  the  recognition  of  an 
inappropriate  loss  by  B  on  a  subsequent 
disposition  of  B's  interest  in  UTP  and  is 
consistent  with  the  purpose  of  this  section. 
Accordingly,  under  this  paragraph  (c),  of  the 
$90,000  gain  allocated  to  B,  none  will  apply 
to  increase  the  adjusted  basis  of  B  in  UTP 
under  section  705(a)(1).  B's  adjusted  basis  in 
its  UTP  interest  following  the  sale  of  the  B 
stock  is  $100,000. 

(viii)  Immediately  after  LTP's  disposition 
of  the  B  stock,  UTP  sells  its  interest  in  LTP 
for  $300,000.  UTP's  adjusted  basis  in  its  LTP 
interest  is  $480,000,  $180,000  of  which  must 
be  allocated  $90,000  each  to  A  and  C. 
Accordingly,  upon  UTP's  sale  of  its  interest 
in  LTP,  UTP  realizes  $180,000  of  loss,  and  A 
and  C  in  turn  each  realize  $90,000  of  loss. 

(d)  [Reserved] 

(e)  Effective  date.  This  section  applies 
to  gain  or  loss  allocated  with  respect  to 
sales  or  exchanges  of  stock  occurring 
after  December  6. 1999. 

Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  March  14,  2002. 
Mark  Weinberger.  j 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-7649  Filed  3-28-02;  8:45  am] 

BNJJNG  CODE  483(M>1-I> 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CQD1 1,-02-001] 
RIN211S-AE46 

Special  Local  Regulations;  San  Diego 
Crew  Classic 

AGENCY:  Coast  Guard.  DOT. 
action:  Notice  of  implementation. 

SUMMARY:  This  Notice  announces  the 
implementation  of  the  regulations 
located  at  33  CFR  100.1101  for  the  San 
Diego  Crew  Classic  on  April  6-7.  2002. 
These  regulations  will  be  effective  on 
Mission  Bay  and  are  necessary  to 
control  vessel  traffic  in  the  regulated 
areas  during  the  event  to  ensiu«  the 
safety  of  participants  and  spectators. 
EFFECTIVE  DATES:  This  section  is 
effective  from  6:00  a.m.  on  April  6.  2002 
until  6:00  p.m.  on  April  7.  2002. 
FOR  FURTHER  INFORMA'PON  CONTACT: 
Petty  Officer  Austin  Miuai.  U.  S.  Coast 
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Guard  Marine  Safety  Office  San  Diego. 
San  Diego.  California;  Telephone:  (619) 
683^495. 

SUPPLEMENTARY  INFORMATION:  Discussion 
of  Notice.  These  Special  Local 
Regulations  permit  Coast  Guard  control 
of  vessel  traffic  in  order  to  ensure  the 
safety  of  spectator  and  participant 
vessels.  In  accordance  with  the 
regulations  in  33  CFR  100.1101.  no 
persons  or  vessels  shall  block,  anchor, 
or  loiter  in  the  regulated  area;  nor  shall 
any  person  or  vessel  transit  through  the 
regulated  area,  or  otherwise  impede  the 
transit  of  participant  or  official  patrol 
vessels  in  the  regulated  area,  imless 
cleared  for  such  entry  by  or  through  an 
official  patrol  vessel  acting  on  behalf  of 
the  Patrol  Commander.  The  regulated 
area  is  located  on  Mission  Bay  in  that 
portion  boimded  by  Enchanted  Cove, 
Fiesta  Island.  Pacific  Passage,  and 
DeANza  Point.  Pursuant  to  33  CFR 
100.1101(b)(3),  Commanding  Officer, 
Coast  Guard  Activities  San  Diego  is 
designated  the  Patrol  Commander  for 
this  event.  He  has  authority  to  delegate 
this  responsibility  to  any  commissioned, 
warrant,  or  petty  officer  of  the  Coast 
Guard. 

Good  Cause  Statement.  Good  cause 
exists  for  publishing -this  Notice  of 
Implementation  less  than  30  days  before 
the  event  because  there  is  an  immediate 
need  to  protect  the  crew  boat  racers 
from  any  motorized  boats  in  the 
vicinity.  This  need  was  balanced  against 
the  priaciple  that  all  affected  persons 
should  be  afforded  a  reasonable  time  to 
prepare  for  the  effective  date  of  the  rule. 
Because  general  notice  of  this  rule  is 
published  in  the  Code  of  Federal 
Regulations  and  the  general  notice  is 
being  followed  by  this  Notice  of 
Implementation,  affected  persons  will 
have  received  adequate  notice  that  this 
rule  would  come  into  effect. 

Dated:  March  19,  2002. 
D.C.  Folsom, 

Captain,  U.S.  Coast  Guard.  Commander, 
Eleventh  Coast  Guard  District,  Acting. 
[FR  Doc.  02-7712  Filed  3-28-02;  8:45  am] 

BUJNG  COOE  49ia-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Quard 

33  CFR  Part  117 
[CGD01 -02-036] 

Drawbridge  Operation  Regulations: 
New  Rocheile  Hatbor,  NY 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 


SUMMARY:  The  Commander.  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  Glen  Island  Bridge, 
mile  0.8,  across  New  Rocheile  Harbor  at 
New  Rocheile,  New  York.  This 
temporary  deviation  will  allow  the 
bridge  to  remain  closed  to  navigation 
from  11  p.m.  to  7  a.m.,  Sunday  through 
Friday,  from  April  29,  2002  through 
Jime  26,  2002.  This  temporary  deviation 
is  necessary  to  facilitate  repairs  at  the 
bridge. 

DATES:  This  deviation  is  effective  from 
April  29,  2002  through  June  26,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Schmied,  Project  Officer,  First 
Coast  Guard  District,  at  (212)  668-7195. 

SUPPLEMENTARY  INFORMATION:  The  bridge 
owner,  Westchester  County  Department 
of  Public  Works,  requested  a  temporary 
deviation  from  the  drawbridge  operating 
regulations  to  facilitate  necessary 
maintenance,  replacement  of 
deteriorated  concrete  and  structural 
supports,  at  the  bridge.  The  performance 
of  these  repairs  require  the  bridge  to 
remain  in  the  closed  position. 

The  Coast  Guard  and  the  owner  of  the 
bridge  coordinated  this  closure  with  the 
mariners  that  normally  use  this     ^ 
waterway  to  help  facilitate  this 
necessary  bridge  repafr  and  to  minimize 
any  disruption  to  the  marine 
transportation  system.  Therefore,  as  a 
result  of  that  coordination  effort,  a 
temporary  deviation  from  the 
drawbridge  operation  regulations  has 
been  approved.  Under  this  temporary 
deviation  the  Glen  Island  Bridge  will 
not  open  for  vessel  traffic  from  11  p.m. 
to  7  a.m.,  Sunday  through  Friday,  from 
April  29,  2002  through  June  26,  2002. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35,  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dated:  March  21,  2002. 
G.N.  Naccara, 

Rear  Admiral,  Coast  Guard,  Commander, 

First  Coast  Guard  District. 

[FR  Doc.  02-7571  Filed  3-28-02;  8:45  am] 

BILUNG  COOE  4910-fS-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angeles-Long  Beach  02-006] 

RIN2115-AA97 

Security  Zone;  Waters  Adjacent  to 
Diablo  Canyon  Nuclear  Power  Plant, 
Avila  Beach,  CA 

agency:  Coast  Guard,  DOT. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Coast  Guard  has 
established  a  security  zone  in  the  waters 
adjacent  to  Diablo  Canyon  Nuclear 
Power  Plant  near  Avila  Beach, 
California.  This  action  is  necessary  to 
ensure  pubUc  safety  and  prevent 
sabotage  or  terrorist  acts  against  the 
power  plant  and  individuals  near  or  in 
the  power  plant  faciUties  and  the 
surrounding  communities.  Entry  into 
this  zone  will  be  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port  Los  Angeles-Long  Beach. 
DATES:  This  interim  rule  is  effective  at 
3:59  p.m.  (PDT)  on  March  29,  2002. 
Comments  and  related  material  must 
reach  the  Coast  Guard  on  or  before  May 
28,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  U.S.  Coast  Guard 
Marine  Safety  Office/Group  Los 
Angeles-Long  Beach,  Waterways 
Management  Division,  1001  S.  Seaside 
Avenue,  Building  20,  San  Pedro, 
California,  90731.  The  Waterways 
Management  Division  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  Waterways 
Management  Division  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  U 
you  have  questions  on  this  rule,  call 
Lieutenant  Jimior tirade  Rob  Griffiths, 
Assistant  Chief,  Waterways 
Management  Division,  (310)  732-2020. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (COTP  Los  Angeles- 
Long  Beach  02-006),  indicate  the 
specific  section  of  this  document  to 
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which  each  comment  apphes.  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  related 
material  in  an  unbound  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying.  If  you  would  like  to  know  that 
your  submission  reached  us,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  conunents  and  material  received 
during  flie  comment  period.  We  may 
change  this  rule  in  view  of  them.  In  our 
final  rule,  we  will  include  a  concise 
general  statement  of  the  comments 
received  and  identify  any  changes  from 
the  rule  based  on  the  comments. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the 
Waterways  Management  Division  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rulemaking.  Under  5  U.S.C.  553(b)(B), 
the  Coast  Guard  finds  that  good  cause 
exists  for  not  publishing  an  NPRM.  Due 
to  the  terrorist  attacks  on  September  11, 
2001  and  the  warnings  given  by  national 
security  and  intelligence  officials,  there 
is  an  increased  risk  that  further 
subversive  or  terrorist  activity  may  be 
launched  against  the  United  States.  A 
heightened  level  of  security  has  been 
established  aroimd  Diablo  Canyon 
Nuclear  Power  Plant.  This  security  zone 
is  needed  to  protect  the  United  States 
and  more  specifically  the  people, 
waterways,  and  properties  near  Diablo 
Canyon.  A  Temporary  Final  Rule  (TFR) 
has  been  in  effect  protecting  this  area 
since  4:00  p.m.  {PUT)  on  September  28. 
2001  and  will  be  expiring  3:59  p.m. 
(PDT)  on  March  29.  2002.  In  order  for 
the  enforcempnt  of  the  security  zone  to 
continue  without  interruption,  an 
interim  rule  with  request  for  comments 
will  be  used  instead  of  the  notice  of 
proposed  rulemaking  procedure.  The 
delay  inherent  in  the  NPRM  process, 
and  any  delay  in  the  effective  date  of 
this  rule,  is  contrary  to  the  public 
interest  insofar  as  it  may  render 
individuals  and  facilities  within  and 
adjacent  to  Diablo  Canyon  Nuclear 
Power  Plant  vulnerable  to  subversive 
activity,  sabotage  or  terrorist  attack.  The 
measures  contemplated  by  the  rule  are 
intended  to  prevent  future  terrorist 
attacks  against  individuals  and  facilities 
within  or  adjacent  to  Diablo  Canyon 


Nuclear  Power  Plant.  Immediate  action 
is  required  to  accomplish  these 
objectives  and  necessary  to  continue 
safeguarding  the  Diablo  Canyon  Nuclear 
Power  Plant  and  its  surrounding  areas. 

For  the  reasons  stated  in  the 
paragraph  above,  under  5  U.S.C. 
553(d)(3).  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

On  September  11.  2001.  terrorists 
launched  attacks  on  commercial  and 
public  structures — the  World  Trade 
Center  in  New  York  and  the  Pentagon  in 
Arlington.  Virginia — killing  large 
niunbers  of  people  and  damaging 
properties  of  national  significance. 
There  is  an  increased  risk  that  further 
subversive  or  terrorist  activity  may  be 
launched  against  the  United  States 
based  on  warnings  given  by  national 
secimty  and  intelligence  officials.  The 
Federal  Bureau  of  Investigation  (FBI) 
has  issued  warnings  on  October  11. 
2001  and  February  11.  2002  concerning 
the  potential  for  additional  terrorist 
attacks  within  the  United  States.  In 
addition,  the  ongoing  hostilities  in 
Afghanistan  have  made  it  prudent  for 
important  U.S.  facilities  to  be  on  a 
hi^er  state  of  alert  because  Osama  Bin 
Ladin  and  his  Al  Qaeda  organization, 
and  other  similar  organizations,  have 
publicly  declared  an  ongoing  intention 
to  conduct  armed  attacks  on  U.S. 
interests  worldwide.  Due  to  these 
heightened  security  concerns,  and  the 
catastrophic  impact  a  terrorist  attack  on 
a  nuclear  power  plant  would  have  on 
the  surrounding  area  and  communities, 
security  zones  are  prudent  for  navigable 
waterways  adjacent  to  these  nuclear 
power  plants.  To  mitigate  the  risk  of 
terrorist  actions  against  important  U.S. 
infrastructure,  the  Coast  Guard  has 
increased  safety  and  seciirity  measures 
on  the  waterfronts  of  nuclear  power 
plants  by  establishing  security  zones  to 
aid  in  the  waterside  protection  of  these 
facilities.  Vessels  operating  near  the 
Diablo  Canyon  Nuclear  Power  Plant 
present  possible  platforms  from  which 
individuals  may  gain  imauthorized 
access  to  the  power  plant  facilities  or 
launch  terrorist  attacks  upon  the 
waterfront  structures  and  adjacent 
population  centers.  As  a  residt,  the 
Coast  Guard  is  taking  measiu^s  to 
prevent  vessels  or  persons  from 
accessing  the  navigable  waters  close  to 
the  Diablo  Canyon  Nuclear  Power  Plant. 
This  regulation  establishes  a  security 
zone  in  the  waters  of  the  Pacific  Ocean 
within  a  2.000  yard  (approximately  one 
nautical  mile)  radius  of  Diablo  Canyon 
Nuclear  Power  Plant  centered  at 


position  35''12'23''  N,  120°51'23''  W. 
These  coordinates  are  based  upon  the 
North  American  Datvim  of  1983  (NAD 
83).  Diablo  Canyon  Nuclear  Power  Plant 
is  located  adjacent  to  the  Pacific  Ocean 
along  California's  Central  Coast  near 
Avila  Beach  in  San  Luis  Obispo  County. 
Extensive  land-based  security  measures 
are  already  in  place  to  protect  Diablo 
Canyon  Nuclear  Power  Plant  from 
sabotage.  EstabUshing  a  security  zone  in 
the  waters  adjacent  to  the  power  plant 
will  aid  in  the  waterside  protection  of 
the  facility. 

This  rulemaking  will  make  permanent 
the  temporary  security  zone  established 
on  October  2,  2001.  which  was 
published  in  the  Federal  Register  (66 
FR  53713.  Oct.  24.  2001)  under 
temporary  section  165.Tll-055{a)(3)  of 
Title  33  of  the  Code  of  Federal 
Regulations  (CFR).  In  that  rulemaking, 
the  Coast  Guard  established  a  security 
zone  encompassing  the  waters  within  a 
one  nautical  mile  radius  of  Diablo 
Canyon  Nuclear  Power  Plant,  which  is 
essentially  the  same  security  zone  that 
we  are  now  establishing  permanently. 

Discussion  of  Interim  Rule 

The  Coast  Guard  has  established  a 
security  zone  on  the  waters  within  a 
2,000  yard  radius  of  Diablo  Canyon 
Nuclear  Power  Plant  centered  at 
position  35°12'23''  N,  120''51'23'  W. 
[Datiun:  NAD  83).  This  security  zone  is 
needed  for  national  secvirity  reasons  to 
protect  the  power  plant,  the  public, 
transiting  vessels,  and  adjacent 
waterside  facilities  from  potential 
subversive  acts,  accidents,  or  other 
events  of  a  similar  natvire.  Entry  into 
this  zone  will  be  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port. 

As  part  of  the  Diplomatic  Security 
and  Antiterrorism  Act  of  1986  (Pub.  L. 
99-399),  Congress  amended  the  Ports 
and  Waterways  Safety  Act  (PWSA)  to 
allow  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  In  addition  to  the  authority 
of  section  12  of  the  PWSA  (33  U.S.C. 
1231),  the  authority  for  this  rule 
includes  section  7  of  the  PWSA  (33 
U.S.C.  1226). 

Vessels  or  persons  violating  this 
section  wiU  be  subject  to  the  penalties 
set  forth  in  section  13  of  the  PWSA  (33 
U.S.C.  1232).  Pursuant  to  33  U.S.C. 
1232,  any  violation  of  the  security  zone 
described  herein,  is  pimishable  by  civil 
penalties  (not  to  exceed  $27,500  per 
violation,  where  each  day  of  a 
continuing  violation  is  a  separate 
violation),  criminal  penalties 
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(imprisonment  up  to  6  years  and  a 
maximum  fine  of  $250,000).  and  in  rem 
liability  against  the  offending  vessel. 
Any  person  who  violates  this  section, 
using  a  dangerous  weapon,  or  who 
engages  in  conduct  that  causes  bodily 
injury  or  fear  of  imminent  bodily  injury 
to  any  officer  authorized  to  enforce  this 
regulation,  also  faces  imprisonment  up 
to  12  years.  The  Captain  of  the  Port  will 
enforce  this  zone  and  may  enlist  the  aid 
and  cooperation  of  any  Federal.  State, 
county,  mimicipal,  and  private  agency 
to  assist  in  the  patrol  and  enforcement 
of  this  security  zone. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26, 1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
size  of  the  zone  encompasses  a  imall 
portion  of  the  Pacific  Ocean  located 
along  a  jagged  and  rocky  coastline.  Due 
to  the  naturally  hazardous  nature  of  the 
coastline,  we  expect  most  vessels  to 
remain  well  clear  and  transit  around 
this  zone  for  safety  of  navigation 
reasons.  In  addition,  vessels  may  be 
allowed  to  enter  this  zone  on  a  case-by- 
case  basis  with  permission  of  the 
Captain  of  the  Port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  wouldhave  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
rule  does  not  require  a  general  notice  of 
proposed  rulemaking  and.  therefore,  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibihty  Act.  Although 
this  rule  is  exempt,  we  have  reviewed 
it  for  potential  economic  impact  on 
small  entities. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities.  We 
expect  this  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  and  operators  of 
private  and  commercial  vessels 
intending  to  transit  or  anchor  in  the 
Pacific  Ocean  near  Avila  Beach, 
California.  The  impact  to  these  entities 
would  not,  however,  be  significant  since 
this  zone  encompasses  a  small  portion 
of  the  ocean  located  along  a  jagged  and 
rocky  portion  of  the  coastline.  In 
addition,  vessels  may  be  allowed  to 
enter  this  zone  on  a  case-by-case  basis 
with  permission  of  the  Captain  of  the 
Port. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Junior  Grade  Rob  Griffiths,  Assistant 
Chief,  Waterways  Management  Division, 
(310) 732-2020. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 


impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of- 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  the  effects  of  this  rule 
are  discussed  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  xmder  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
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likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Liformation  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environmeiit 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
envirormiental  documentation  because 
it  establishes  a  security  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l{g),  6.04-1.  6.04-6.  160.5;  49 
CFR  1.46. 

2.  Add  §  165.1155  to  read  as  follows: 

S165.1155    Security  Zone;  Diablo  Canyon 
Nuclear  Power  Plant,  Avila  Beach, 
Califomia. 

(a)  Location.  The  following  area  is  a 
security  zone: 

All  waters  of  the  Pacific  Ocean,  from 
surface  to  bottom,  within  a  2.000  yard 
radius  of  Diablo  Canyon  Nuclear  Power 
Plant  centered  at  position  35°12'23''  N, 
120°51'23''  W.  [Datum:  NAD  83). 

(b)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  §  165.33  of  this  part,  entry 
into  or  remaining  in  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port.  Los 
Angeles-Long  Beach,  or  his  or  her 
designated  representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
1-800-221-6724  or  on  VHF-FM 
channel  16  (156.8  MHz).  If  permission 
is  granted,  all  persons  and  vessels  must 
comply  with  the  instructions  of  the 
Captain  of  the  Port  or  his  or  her 
designated  representative. 


(c)  Authority.  In  addition  to  33  U.S.C. 
1231.  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

Dated:  March  22.  2002. 
).M.  Holmes, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port,  Los  Angeles-Long  Beach. 
(FR  Doc.  02-7713  Filed  3-28-02;  8:45  am] 
BRJJNO  COOE  4910-1S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-301227;  FRL-6829-8] 
RIN  2070-AB78 

Foramsulfuron;  Exemption  from  the 
Requirement  of  a  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


Agency.  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460;  telephone 
number:  (703)  305-6224;  e-mail  address: 
miller.joanne@epa.gov. 

SUPPLEMENTARY  information: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


summary:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  foramsulfuron 
on  com  when  applied/used  as  a 
herbicide.  Aventis  CropScience  USA  LP 
submitted  a  petition  to  EPA  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  requesting 
tolerances  for  foramsulfuron  on  com 
commodities.  After  review  of  the  data 
submitted  in  support  to  the  petition  for 
tolerances,  EPA  determined  that  the 
toxicological  profile  of  foramsulfuron 
supports  a  tolerance  exemption  for  this 
chemical  as  no  adverse  effects  were 
observed  in  the  submitted  toxicological 
studies  regardless  of  the  route  of 
exposure.  This  regulation  eliminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of 
foramsulfuron. 

DATES:  This  regulation  is  effective 
March  29,  2002.  Objections  and  requests 
for  hearings,  identified  by  docket 
control  number  OPP-301227,  must  be 
received  on  or  before  May  28,  2002. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  Vin.  of  the 
SUPPI.EMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301227  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 


Cat- 
egories 

NAICS 

Examples  of  Poten- 
tially Affected  Entities 

Industry 

111 

112 

311 

32532 

Crop  production 

Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Intemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"."  Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Envirormiental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.html.  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.gpo.gov/opptsfrs/home/ 
guidelin.htm 
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2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301227.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwry..  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  February  7, 
2001  (66  FR  9319-9323)  (FRL-6765-6), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  (Public  Law  104- 
170),  announcing  the  filing  of  a 
pesticide  tolerance  petition  (PP  0F6161) 
by  Aventis  CropScience  USA  LP,  P.O. 


Box  12014,  2  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709.  This 
notice  included  a  summary  of  the 
petition  prepared  by  the  petitioner 
Aventis  CropScience  USA  LP.  There 
were  no  comments  received  in  response 
to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing 
tolerances  for  residues  of  foramsulfuron 
on  com  grain,  com  forage,  and  com 
stover.  After  review  of  the  data 
submitted  in  support  of  the  petition  for  . 
tolerances,  EPA  determined  that  the 
toxicological  profile  of  foramsulfuron 
supports  a  tolerance  Exemption  for  this 
chemical  as  no  adverse  effects  were 
observed  in  the  submitted  toxicological 
studies  regardless  of  the  route  of 
exposure. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408Cb)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 


children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  exanunes 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

ni.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  coniudered , 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  The 
nature  of  the  toxic  effects  caused  by 
foramsulfuron  are  discussed  in  the 
following  Table  1  as  well  as  the  no 
observed  adverse  effect  level  (NOAEL). 
There  was  no  lowest  observed  adverse 
effect  level  (LOAEL)  in  any  of  the 
subchronic  or  chronic  toxicity  studies 
reviewed. 


Table  1  .—Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


870.1100 


870.1200 


870.1300 


870.2400 


870.2500 


870.2600 


870.3100 


870.3150 


870.3200 


870.3700 


870.3700 


Study  Type 


Acute  Oral 


Acute  Dermal 


Acute  Inhalation 


Primary  Eye  Irritation 


Primary  Skin  Irritation 


Dermal  Sensitization 


90-Day  oral  toxicity  ro- 
dents 


90-Day  oral  toxicity  in 
nonrodents 


21/28-Day  dermal  toxicity 


Prenatal  developmental  in 
rodents 


Prenatal  developmental  in 
nonrodents 


Results 


LD5o>5.000  mg/kg 


LD5o>2,000  mg/kg 


LC5o>5.04  mg/L 


Mild  eye  irritant 


Not  a  dermal  irritant 


Not  a  dermal  sensitizer 


NOAEL  =  1.002  mg/kg/day,  Highest  Dose  Tested  (HDT) 


NOAEL  =  1.000  mg/kg/day,  HDT 


NOAEL  =  1.000  mg/kg/day,  HDT 


Matemal  and  Developmental  NOAEL  =  1 ,000  mg/kg/day,  HpT 


Maternal  and  Devekjpmental  NOAEL  =  500  mg/kg/day,  HDT 


Federal  Register / Vol.  67,  No.  61 /Friday,  March  29,  2002 /Rules  and  Regulations 15123 


15122  Federal  Register / Vol.  67,  No.  61 /Friday.  March  29.  2002 /Rules  and  Regulations 


Guideline  No. 


870.3800 


870.4100/870.4200 


870.4100 


870.4300 


870.5100 


870.5375 


870.5385 


870.7485 


Table  1.— Subchronic.  Chronic,  and  Other  Toxicity— Continued 


Study  Type 


Reproduction  and  fertility 
effects 


Chronic  toxicity  and  Car- 
cinogenicity rodents 


Chronic  toxicity  dogs 


Carcinogenicity  mice 


Gene  Mutation 


Cytogenetics 


Other  Effects 


Metatxjiism  and  phar- 
macokinetics 


Results 


Parental/Systemic,  Reproductive  and  Offspring  NOAEL  =  1,082  mg/kg/day.  HDT 


NOAEL  =  849  mg/kg/day,  HDT 
No  evidence  of  carcinogenlaty 


NOAEL  =  1.000  mg/kg/day,  HDT 


NOAEL  =  1,115  mg/kg/day.  HDT 
No  evidence  of  carcinogenicity 


Negative 


Negative 


Negative 


Primarily  excreted  in  feces  as  parent  compound  within  3  days  of  oral  dosing. 


IV.  Aggregate  Exposures 

In  examining  aggregate  exposure. 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  groxmd  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

Due  to  low  toxicity,  it  was  determined 
that  a  dietary  risk  assessment  of 
foramsulfuron  in  food  is  not  needed 
and,  therefore,  none  was  conducted. 

1.  Food — i.  Acute  exposure.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  Since  the 
acute  toxicity  is  low  (toxicity  categories 
III  and  rV)  for  all  tests  conducted,  the 
occurrence  of  an  effect  of  concern  as  a 
result  of  a  one  day  or  single  exposiu-e  is 
highly  unlikely,  and,  therefore,  an  acute 
dietary  risk  assessment  was  not 
conducted. 

ii.  Chronic  exposure.  There  were  no 
observed  adverse  effects  at  the  highest 
dose  tested  (500  mg/kg/day  or  higher)  in 
any  of  the  subchronic  or  chronic 
toxicity  tests  conducted.  The  August 
1998  OPPTS  Series  870  Harmonized 
Test  Guidelines  for  health  effects 
recommend  for  subchronic  and  chronic 
testing  the  highest  dose  tested  shoiild 
not  exceed  1 ,000  mg/kg/day  using  the 
procedures  described  for  these  studies, 
unless  potential  human  exposure  data 
indicate  the  need  for  higher  doses.  A 
dose  of  1,000  mg/kg/day  is  equivalent  to 


a  diet  in  which  the  pesticide  comprises 
approximately  7%  of  dietary 
consumption.  Similarly,  the  lowest  high 
dose  tested  in  the  studies,  500  mg/kg/ 
day,  is  equivalent  to  a  diet  in  which  the 
pesticide  comprises  approximately 
3.5%  of  the  dietary  consumption.  In 
normal  food  consumption,  humans 
would  be  exposed  to  much  less 
foramsulfuron  than  3.5%  of  the  dietary 
consumption.  Therefore,  it  was 
determined  that  a  chronic  dietary  risk 
assessment  of  foramsulfuron  in  food  is 
not  needed  and,  therefore,  none  was 
conducted. 

2.  Drinking  water  exposure.  The 
Agency  uses  the  First  Index  Reservoir 
Screening  Tool  (FIRST)  or  the  Pesticide 
Root  Zone/Exposure  Analysis  Modeling 
System  (PRZM/EXAMS),  to  produce 
estimates  of  pesticide  concentrations  in 
an  index  reservoir.  The  screening 
concentration  in  groundwater  (SCI- 
GROW)  model  is  used  to  predict 
pesticide  concentrations  in  shallow 
groundwater.  For  a  screening-level 
assessment  for  surface  water  EPA  will 
use  FIRST  (a  tier  1  model)  before  using 
PRZM/EXAMS  (a  tier  2  model).  The 
FIRST  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
While  both  HRST  and  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment,  the  PRZM/EXAMS  model 
includes  a  percent  crop  area  factor  as  an 
adjustment  to  accoimt  for  the  maximum 
percent  crop  coverage  within  a 
watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 


primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Drinking  water  screening 
concentrations  for  humans  potentially 
exposed  to  total  residues  of 
foramsulfuron  and  structurally  similar 
transformation  products  in  surface 
water  were  estimated  by  using  the 
standard,  linked  PRZM  (version  3.12)/ 
EXAMS  (version  2.97.5)  tier  2  models 
that  the  Environmental  Fate  and  Effects 
Division  (EFED)  has  adapted  for  an 
index  reservoir.  The  EFED  SCI-GROW2 
tier  1  regression  model  (version  2.1; 
May  1,  2001)  was  used  for  estimating 
exposure  from  groimdwater.  These 
routinely  used  models  and  their 
descriptions  are  at  the  following  EPA 
internet  site:  http://www.epa.gov/ 
oppefedl/models/water.  Results  are 
tabulated  and  shown  in  the  following 
discussion.  The  effect  of  including 
structurally  similar  transformation 
products  and  the  effect  of  different  time 
intervals  between  applications  are 
evaluated  in  the  following  discussion. 

Based  on  the  PRZM/EXAMS  and  SCI- 
GROW  models,  at  the  use  rate  of  0.0365 
lb  a.i./acre,  the  estimated  enviromnental 
concentrations  (EECs)  of  foramsulfuron 
for  acute  exposures  are  estimated  to  be 
1.0  parts  per  billion  (ppb)  for  surface 
water  and  0.05  ppb  for  ground  water. 
The  EECs  for  chronic  exposures  are 
estimated  to  be  0.3  ppb  for  surface  water 
and  0.05  ppb  for  ground  water.  These 
concentrations  were  compared  to  the 
lowest  high  dose  tested  in  the  toxicity 
studies  (500  mg/kg/day)  divided  by  an 
uncertainty  factor  of  100.  i.e.  5  mg/kg/ 
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day.  Using  infants  as  a  worst  case  (1  L 
water  per  day.  10  kg  body  weight), 
chronic  exposiue  from  surface  water 
(EEC  =  0.3  ppb)  would  be  3  x  10  ^  mg/ 
kg/day,  which  represents  6  x  10-^ 
percent  of  the  5  mg/kg/day.  For  acute 
exposure  in  surface  water,  a  similar 
calculation  using  the  1.0  ppb  EEC  gives 
an  exposure  of  1  x  10''  mg/kg/day,  or 
0.002%  of  the  5  rag/kg/day.  For  chronic 
and  acute  exposiue  in  ground  water,  the 
EEC  of  0.05  ppb  gives  an  exposure  that 
is  0.0001%  of  the  5  mg/kg/day.  Because 
the  concentrations  of  foramsulfuron  in 
drinking  water  result  in  exposure  much 
less  than  5  mg/kg/day,  the  contribution 
of  consumption  of  foramsulfuron  via 
drinking  water  to  total  dietary 
consumption  of  foramsulfuron  (food 
plus  water)  is  not  significant. 

B.  Other  Non-Occupational  Exposure 

The  term  residential  exposure  is  used 
in  this  document  to  refer  to  non- 
occupational, non-dietary  exposiue 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides.  and 
flea  and  tick  control  on  pets). 
Foramsulfuron  is  not  registered  or 
proposed  for  use  on  any  sites  that  would 
result  in  residential  exposiue. 

y.  Cumulative  Effects 

'  Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  available  information 
concerning  the  cumulative  effects  of  a 
particular  pesticide's  residues  and  other 
substances  that  have  a  common 
mechanism  of  toxicity. 

InEPA  does  not  have,  at  this  time, 
vailable  data  to  determine  whether 
foramsulfuron  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  foramsulfuron 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EPA  has  not 
assumed  that  foramsulfuron  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
$2961.  November  26. 1997). 


VI.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  Since  a 
dietary  risk  assessment  was  not 
conducted  for  foramsulfuron  due  to  its 
low  toxicity,  a  safety  factor  for  infants 
and  children  is  not  applicable  to  the 
determination  of  the  risk  due  to 
exposure  of  infants  and  children  to 
foramsulfuron. 

2.  Prenatal  and  postnatal  sensitivity. 
No  significant  toxicity  or  prenatal  or 
postnatal  toxicity  was  seen  in  any  of  the 
studies  conducted  with  foramsulfuron. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  foramsulfuron. 
Since  a  dietary  risk  assessment  was  not 
conducted  for  foramsulfuron  due  to  its 
low  toxicity,  a  safety  factor  for  infants 
and  children  is  not  applicable  to  the 
determination  of  the  .risk  due  to 
exposure  of  infants  and  children  to 
foramsulfuron.  Based  on  the 
information  in  this  preamble.  EPA 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  aggregate 
exposiue  to  residues.  Accordingly.  EPA 
finds  that  exempting  from  the 
requirement  of  a  tolerance  will  be  safe. 

vn.  Other  Considerations 

A.  Endocrine  Disruptors 

No  special  studies  have  been 
conducted  to  investigate  the  potential  of 
foramsulfuron  to  induce  estrogerCc  or 
other  endocrine  effects.  However,  no 
evidence  of  estrogenic  or  other 
endocrine  effects  have  been  noted  in 
any  of  the  standard  toxicology  studies 
that  have  been  conducted  with  this 
product  and  there  is  no  reason  to 
suspect  that  any  such  effects  would  be 
Ukely. 

B.  Analytical  Method(s) 

This  action  is  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  reasons  described 
above.  For  this  reason,  no  analytical 
method  for  enforcement  piuposes  is 
required. 


C.  Existing  Tolerances 

There  are  no  existing  tolerances  for 
foramsulfuron. 

D.  International  Tolerances 

There  are  no  established  or  proposed 
Codex  Maximum  Residue  Limits  (MRLs) 
for  foramsulfuron. 

Vm.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procediual  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensine  proper  receipt  by  EPA. 
you  must  identify  docket  control 
number  OPP-301227  in  the  subject  fine 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  May  28,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
1 78.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
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confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  reqrfest  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall.  401  M  St..  SW.. 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33{m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460. 

3.  Copies  for  the  Lkxket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VIII. A.,  you  should  also  send  a 
copy  of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301227.  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Envirormiental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@iepa.gov.  Please  use  an  ASCII 


file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

IX.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735.  October  4.  1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211.  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355.  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA).  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entiUed  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994):  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 


Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient,  as  specified  in 
Executive  Order  13132. 
entitledFedera7jsm(64  FR  43255,  August 
10. 1999).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  This 
final  rule  direcUy  regulates  growers, 
food  processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249.  November  6.  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
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effects  on  tribal  govermnents,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
Oesponsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

X.  Submission  to  Congress  and  the 
omptroller  General 

The  Congressional  Review  Act.  5 
J.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 

rile  is  hot  a  "major  rule"  as  defined  by 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

i  Enviromnental  protection. 
Kdministrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  March  15,  2002. 
James  Jones, 

Acting  Director.  Office  of  Pesticide  Programs. 


Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 


1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
P74. 

2.  Section  180.1219  is  added  to 
subpart  D  to  read  as  follows: 

§180.1219    Foramsulfuron;  exemption 
from  ttie  requirement  of  a  tolerance. 


The  pesticide  foramsulfuron  is 
exempted  fi-om  the  requirement  of  a 
tolerance  in  com  grain,  com  forage,  and 
com  stover  when  applied  as  a  herbicide 
in  accordance  with  good  agricultural 
practices. 

IfR  Doc.  02-7502  Filed  3-28-02;  8:45  am) 

BILUNG  CODE  6560-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-247;  MM  Docket  No.  01-121,  RM- 
10125] 

Radio  Broadcasting  Services; 
Manning,  Moncks  Corner,  SC 

agency:  Federal  Communications 

Commission. 

action:  Final  mle. 

SUMMARY:  In  this  document,  the 
Commission  grants  a  petition  for  rule 
making  filed  by  Cumulus  Licensing 
Corp.,  succeeded  by  Apex 
Communications,  licensee  of  Station 
WHLZ  (FM),  Manning,  South  Carolina 
and  reallots  Channel  223C  from 
Manning  to  Moncks  Comer,  South 
Carolina,  and  modifies  the  license  of 
Station  WHLZ  to  reflect  the  change  of 
community.  Channel  223C  can  be 
allotted  at  Station  WHLZ  (FM)'s  existing 
site  37.7  kilometers  (23.4  miles)  north  of 
the  community.  Coordinates  for 
Channel  223C  at  Moncks  Comer  are  33- 
32-05  NL  and  79-59-15  WL. 
DATES:  Effective  March  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-121, 
adopted  January  23,  2002  and  released 
February  1,  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center.  Portals  II,  445  12th 
Street,  SW..  Room  CY-A257, 
Washington.  DC,  20554.  This  document 
may  also  be  pmchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC.  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCASTING 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  South  Carolina,  is 


amended  by  removing  Maiming, 
Channel  223C  and  Chaimel  233C  at 
Moncks  Comer,  and  adding  Chaimel 
223C  at  Moncks  Comer. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  02-7565  Filed  3-28-02:  8:45  amj 
BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

[Docket  No.  OST-2002-6189] 

RIN  9991-AA24 

Organization  and  Delegation  of  the 
Powers  and  Duties  to  the 
Commandant,  United  States  Coast 
Guard 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Final  mle. 

SUMMARY:  The  Secretary  of 
Transportation  delegates  to  the 
Commandant.  United  States  Coast 
Guard,  the  authority  contained  in 
Section  5001(c)(1)(B)  of  the  Oil 
Pollution  Act  of  1990  (OPA  90). 
EFFECTIVE  DATE:  March  29.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Michael  Pittman  (G-MOR- 
1),  (202)  267-6921.  United  States  Coast 
Guard.  2100  Second  Street,  SW., 
Washington,  DC  20593. 

SUPPLEMENTARY  INFORMATION:  This  mle 
amends  49  CFR  1.46,  by  adding  a  new 
paragraph  (uuu)  to  reflect  the  delegation 
of  the  Secretary's  authority  under 
Section  5001(c)(1)(B)  of  the  Oil 
Pollution  Act  of  1990  (OPA  90),  (33 
U.S.C.  2731).  This  will  allow  the 
Commandant.  United  States  Coast 
Guard  to  appoint  representatives  to  the 
Advisory  Board  of  the  Prince  William 
Sound  Spill  Recovery  Institute  as 
specified  in  the  above  law.  This  rule  is 
published  as  a  final  rule  and  is  effective 
on  the  date  of  publication.  It  relates  to 
departmental  management, 
organization,  procedure,  and  practice. 
For  this  reason.  The  Secretary,  for  good 
cause,  finds,  imder  5  U.S.C.  553(b)  and 
5  U.S.C.  553(d)(3),  that  notice,  and  the 
opportunity  for  public  comment  before 
the  rule  are  unnecessary  and  that  the 
mle  should  be  made  effective  in  less 
than  30  days  after  publication  in  the 
Federal  Register. 
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List  of  Subiects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  hxnctions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Part 
1  of  Title  49.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1— {AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322;  Pub.  L.  101-552, 
28  U.S.C.  2672.  31  U.S.C.  3711(a)(2). 

2.  Section  1.46  is  amended  by  adding 
the  following  paragraph  (uuu)  to  read  as 
follows: 

§1.46    Delegations  to  Commandant  of  the 
Coast  Guard. 

*        •        *        *        • 

(uuu)  Carry  out  the  functions  and 
responsibilities  and  exercise  the 
authorities  vested  in  the  Secretary  by 
Section  5001(c)(1)(B)  of  the  Oil 
Pollution  Act  of  1990  (OPA  90),  33 
U.S.C.  2731,  pertaining  to  appointment 
authority  for  a  representative  to  the 
Advisory  Board  of  the  Prince  William 
Sound  Spill  Recovery  Institute. 

Issued  at  Washington.  DC  this  22nd  day  of 
March.  2002. 
Norman  Mineta. 
Secretary  of  Transportation. 
(FR  Doc.  02-7714  Filed  3-2»-02:  8:45  am] 
mxMG  cooe  4»io-a3-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Dociiet  No.  011218304-1304-01;  I.D. 
032502E] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiaslca;  Poliocic  in  Statistical 
Area  620  of  the  Gulf  of  Aiaslca 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
620  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 


the  B  season  allowance  of  the  pollock 
total  allowable  catch  (TAC)  for 
Statistical  Area  620  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  March  26,  2002,  until  1200 
hrs.  A.l.t..  August  25,  2002. 
FOn  FUHTHER  INFORMATION  CONTACT: 
Mar>^  Furuness.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMpS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

Within  any  fishing  year,  imderage  or 
overage  of  a  seasonal  allowance  may  be 
added  to  or  subtracted  from  subsequent 
seasonal  allowances  in  a  manner  to  be 
determined  by  the  Administrator. 
Alaska  Region,  NMFS  (Regional 
Administrator),  provided  that  the  sum 
of  the  revised  seasonal  allowances  does 
not  exceed  30  percent  of  the  annual 
TAC  apportionment  for  the  Central  and 
Western  Regulatory  Areas  in  the  GOA  (§ 
679.20(a){5)(ii)(C)).  For  2002.  30  percent 
of  the  annual  TAC  for  the  Central  and 
Western  Regulatory  Areas  is  15.187  mt. 
For  2002,  the  Regional  Administrator 
has  determined  that  within  each  area  for 
which  a  seasonal  allowance  is 
established,  any  overage  or  imderage  of 
harvest  at  the  beginning  of  the  next 
season(s)  shall  be  subtracted  from  or 
added  to  the  following  season  provided 
that  the  resulting  sum  of  seasonal 
allowances  in  the  Central  and  Western 
Regvdatory  Areas  does  not  exceed 
15,187  mt  in  any  single  season.  The  B 
season  allowance  of  the  pollock  TAC  in 
Statistical  Area  620  of  the  GOA  is  8,618 
metric  tons  (mt)  as  established  by  an 
emergency  rule  implementing  2002 
harvest  specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002).  The  Regional 
Administrator  hereby  increases  the  B 
season  pollock  TAC  by  2,291  mt.  This 
amount  is  the  portion  of  the  A  season 
pollock  under  harvest  in  Statistical  Area 
620  which  provides  for  an  aggregate  B 
season  allowance  in  the  Central  and 
Western  Regulatory  Areas  that  does  not 
exceed  15,187  mt.  In  accordance  with  § 


679.20(a)(5)(ii)(C),  the  B  season 
allowance  of  pollock  TAC  in  Statistical 
Area  620  is  10,909  mt. 

In  accordance  with  §  679.20(d)(l){i). 
the  Regional  Administrator  has 
determined  that  the  B  season  allowance 
of  the  pollock  TAC  in  Statistical  Area 
620  will  soon  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  10,809  mt, 
and  is  setting  aside  the  remaining  100 
mt  as  bycatch  to  support  other 
anticipated  groundfish  fisheries.  In 
accordance  with  §679.20(d)(l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  will  soon  be 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  620  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
may  be  foimd  in  the  regulations  at  § 
679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
exceeding  the  amount  of  the  2002  B 
season  pollock  TAC  specified  for 
Statistical  Area  620  of  the  GOA 
constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(3)(B)  and  50  CFR 
679.20(b)(3)(iii)(A),  as  such  procedures 
would  be  unnecessary  and  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timely 
fashion  to  prevent  exceeding  the  2002  B 
season  pollock  TAC  specified  for 
Statistical  Area  620  of  the  GOA 
constitutes  good  cause  to  find  that  the 
effective  date  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  25,  2002. 
Jolm  H.  Dunnigan, 

Director.  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-7646  Filed  3-26-02;  3:19  pnij 
BIUJNG  COOE  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  Thie 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
njles. 


RAILROAD  RETIREMErfT  BOARD 

20  CFR  Parts  260  and  320 
RIN  322a-AB03 

Requests  for  Reconsideration  and 
Appeals  Within  the  Board 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  proposes  to  amend  its 
regulations  to  simplify  the  procediu^s 
with  respect  to  requests  for 
reconsideration  and  appeals  within  the 
Board.  These  amendments  clarify  the 
appeals  procedures  and  make  the 
regulations  more  readable  and 
understandable  to  the  public.   , 
DATES:  Comments  shall  be  submitted  on 
or  before  May  28,  2002. 
ADDRESSES:  Address  any  comments 
concerning  this  proposed  rule  to  the 
Secretary  to  the  Board,  Raihoad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marguerite  P.  Dadabo,  Assistant  General 
Counsel,  (312)  751-4945.  TDD  (312) 
751^701. 

SUPPLEMENTARY  INFORMATION:  Part  260  of 
the  Board's  regulations  deals  generally 
with  administrative  review  of  denials  of 
tlaims  or  requests  for  waiver  of 
overpayments  under  the  Railroad 
Retirement  Act  (RRA).  Part  320  deals 
with  the  same  matters  under  the 
Railroad  Unemployment  Insurance  Act 
(RUIA).  The  Board  believes  this  process 
can  be  streamlined  without  diminishing 
the  rights  of  claimants  in  the 
administrative  review  process.  In 
addition,  the  Board  believes  that  part 
B60  can  be  made  more  readable  and 
thus  more  understandable  to  the  public. 

Specifically,  the  Board  proposes  to 
amend  §  260.2  to  clarify  that  the 
procedure  applicable  to  the  appeal  of  a" 
decision  denying  the  crediting  of 
compensation  also  applies  to  the 
crediting  of  service  months  under  the 
RRA.  Sections  260.3(d)  and  320.10(e) 
are  amended  to  add  as  possible  good 


cause  for  failure  to  file  a  timely 
reconsideration  request  or  appeal  within 
the  agency  that  the  claimant  believed 
his  or  her  representative  had  filed  such 
a  request  or  appeal.  In  order  to  protect 
an  appellant  where  he  or  she  may  have 
a  problem  obtaining  appeal  forms. 
§§  260.5(b).  260.9(b).  320.12.  and  320.39 
are  amended  to  provide  that  the  right  to 
appeal  is  protected  by  the  submission  of 
a  written  request  received  within  the 
appeal  perioid  stating  an  intent  to 
appeal,  if  the  claimant  files  the  appeal 
form  within  the  30-day  period  following 
the  date  of  the  letter  sending  the  form 
to  the  claimant. 

A  request  for  waiver  of  an 
overpayment  must  be  filed  within  60 
days  of  the  notice  of  overpayment. 
Sections  260.4(c)  and  320.11(f)  provide 
that  the  Board  will  still  consider  a 
request  for  waiver  filed  after  the  60-day 
time  period,  but  may  proceed  to  collect 
the  overpajTTient  and  that  any  amounts 
collected  prior  to  the  request  for  waiver 
will  not  be  waived. 

The  amendments  amend  both  parts 
260  and  320  to  delay  recovery  of  an 
erroneous  payment  when  a  timely 
appeal  is  filed  with  the  Bureau  of 
Hearings  and  Appeals  (new  paragraphs 
260.5(d)  and  320.12(c))  and  also  when  a 
timely  appeal  is  filed  with  the  three- 
member  Board  (new  paragraphs  260.9(d) 
and  320.39(b)). 

Sections  260.9(d)  and  (e)  clarify  that 
new  evidence  will  ordinarily  not  be 
accepted  on  appeal  to  the  three-member 
Board  from  a  decision  of  a  hearings 
officer,  but  that  argument  will  be 
accepted.  A  new  §  32g.40(d)  parallels 
§  260.9(e).  Sections'260.10  and  320.49 
provide  that  the  date  of  postmark  shall 
be  considered  the  date  of  filing  a 
document  with  the  Board.  Finally,  a 
number  of  nomenclature  changes  are 
made  to  reflect  a  recent  reorganization. 

Sections  260.10  and  320.49  are 
revised  to  state  that  as  a  general  rule  a 
document  is  filed  on  the  day  it  is 
received  by  the  Board  but  that  the  date 
of  a  postmark  or  other  evidence  of  the 
date  of  mailing  may  be  used  to  establish 
a  filing  date.  The  Board,  with  the 
concurrence  of  the  Office  of 
Management  and  Budget,  has 
determined  that  this  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  Therefore,  no  regulatory  impact 
analysis  is  required.  Information 
collections  associated  with  this  rule 
have  been  approved  by  the  Office  of 


Management  and  Budget  under  control 
number  3220-0007. 

List  of  Subjects 

20  CFR  Part  260 

Administrative  practice  and 
procedure.  Railroad  retirement. 
Reporting  and  record  keeping 
requirements.  "■ 

20  CFR  Part  320 

Administrative  practice  and 
procedure.  Claims,  Railroad 
unemployment  insurance.  Reporting 
and  record  keeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  proposes  to  amend  title  20, 
chapter  II,  parts  260  and  320  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  260— REQUESTS  FOR 
RECONSIDERATION  AND  APPEALS 
WITHIN  THE  BOARD  FROM 
DECISIONS  ISSUED  BY  THE  BUREAU 
OF  DISABILITY  AND  MEDICARE 
OPERATIONS,  BUREAU  OF 
RETIREMENT  BENERTS,  BUREAU  OF 
SURVIVOR  BENEFITS,  OFRCE  OF 
RETIREMENT  AND  SURVIVOR 
PROGRAMS,  AND  THE  BUREAU  OF 
RESEARCH  AND  EMPLOYMENT 
ACCOUNTS 

1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Autliority:  45  U.S.C.  231f;  45  U.S.C.  231g; 
45  U.S.C.  355. 

2.  The  heading  of  part  260  is  revised 
to  read  as  follows: 

PART  260— REQUESTS  FOR 
RECONSIDERATION  AND  APPEALS 
WITHIN  THE  BOARD 

3.  The  heading  of  §  260. 1 ,  and 
introductory  paragraph  (a)  of  this 
section  are  revised  to  read  as  follows: 

§  260.1     Initial  decisions. 

(a)  General.  Claims  for  benefits  shall 
be  adjudicated  and  initial  decisions 
made  by  the  Board  concerning: 

***** 

4.  In  §§  260.1(b),  260.1(d)(1),  and 
(d)(2),  remove  the  words  "Director  of 
the  appropriate  bureau  or  office"  and 
"appropriate  bureau  or  office"  wherever 
they  appear,  and  add  in  their  place  the 
word  "Board". 

5.  The  heading  and  §  260:2  are  revised 
to  read  as  follows: 
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§  260.2    Initial  decisions  on  the  amount  of 
service  and  compensation  credited  to  an 
employee. 

Within  30  days  after  receipt  of  a 
timely  request  by  an  employee  for 
amendment  with  respect  to  the  number 
of  service  months  and  amount  of 
compensation  credited  to  the  employee 
by  the  Board  under  the  Railroad 
Retirement  Act  and  the  Railroad 
Unemployment  Insurance  Act,  the 
Board  shall  appoint  a  qualiHed 
employee  to  make  a  determination  with 
respect  to  such  matter.  The  employee 
appointed  by  the  Board  shall  promptly 
render  a  decision.  Written  notice  of 
such  decision  shall  be  communicated  to 
the  employee  within  30  days  after  such 
decision  is  made.  Such  decision  shall 
include  notification  of  the  employee's 
right  to  reconsideration  of  the  initial 
decision  as  provided  in  §  260.3.  For 
purposes  of  this  section,  a  timely 
request  to  amend  an  employee's  record 
of  service  months  and  compensation 
maintained  under  the  Railroad 
Retirement  Act  shall  be  filed  within  four 
years  after  the  date  on  which  the  report 
of  service  months  and  compensation 
was  required  to  be  made  to  the  Board  by 
the  employee's  employer.  See  §211.16 
of  this  chapter. 

6.  In  §  260.3  the  heading,  paragraph 
(a)  introductory  text,  paragraphs  (b) 
through  (d),  and  paragraph  (0  are 
revised  to  read  as  follows: 

§  260.3    Request  for  reconsideration  of 
initial  decision. 

(a)  Right  to  file  request  for 
reconsideration.  Every  claimant  shall 
have  the  right  to  file  a  request  for 
reconsideration  of  an  initial  decision 
described  in  §  260.1(a)  or  in  §  260.2. 
Provided,  however.  That: 

•        •        *        •        * 

(b)  Written  request  for 
reconsideration.  A  written  request  for 
reconsideration  may  be  filed  with  any 
office  of  the  Board  within  60  days  from 
the  date  on  which  notice  of  the  initial 
decision  is  mailed  to  the  claimant.  The 
claimant  shall  state  the  basis  for  the 
reconsideration  request  and  provide  any 
additional  evidence  which  is  available. 
J»Jo  hearing  will  be  provided. 

(c)  Right  to  further  review  of  initial 
decision.  The  right  to  further  review  of 
an  initial  decision  shall  be  forfeited 
unless  a  written  request  for 
reconsideration  is  filed  within  the  time 
period  prescribed  in  this  section  or  good 
cause  is  shown  by  the  claimant  for 
failing  to  file  a  timely  request  for 
reconsideration. 

(d)  Timely  request  for  reconsideration. 
In  determining  whether  the  claimant 
has  good  cause  for  failure  to  file  a  timely 
request  for  reconsideration  the  bureau 


director  shall  consider  the 
circumstances  which  kept  the  claimant 
from  filing  the  request  on  time  and  if 
any  action  by  the  Board  misled  the 
claimant.  Examples  of  circumstances 
where  good  cause  may  exist  include,  but 
are  not  limited  to: 

(1)  A  serious  illness  which  prevented 
the  claimant  from  contacting  the  Board 
in  person,  in  writing,  or  through  a 
friend,  relative  or  other  person; 

(2)  A  death  or  serious  illnqss  in  the 
claimant's  immediate  family  which 
prevented  him  or  Ber  bom  filing; 

(3)  The  destruction  of  important  and 
relevant  records; 

(4)  A  failure  to  be  notified  of  a 
decision; 

(5)  An  unusual  or  unavoidable 
circumstance  existed  which 
demonstrates  that  the  claimant  would 
not  have  known  of  the  need  to  file 
timely  or  which  prevented  the  claimant 
ftxjm  filing  in  a  timely  manner;  or 

(6)  The  claimant  thought  that  his  or 
her  representative  had  requested 
reconsideration. 

(e)*  •   * 

(f)  Timely  review.  The  Board  shall 
make  every  effort  to  issue  a  decision 
upon  reconsideration  and  send  a  copy 
of  the  decision  to  the  claimant  within  60 
days  of  the  date  that  the  decision  for 
reconsideration  is  filed.' 

(g)  *  *   * 

7.  In  §  260.4  the  heading  is  revised, 

and  paragraphs  (b)  through  (i)  are 
revised  to  read  as  follows: 

§  260.4    Request  for  waiver  of  recovery  of 
an  overpayment  and/or  for  reconsideration 
of  an  initial  erroneous  payment  decision. 
***** 

(b)  Request  for  waiver  of  recovery 
and/or  reconsideration  of  an  erroneous 
payment  decision  and  for  a  personal 
conference.  A  request  for 
reconsideration  of  an  erroneous 
payment  decision  must  be  filed  in 
accordance  with  §  260.3(b)  of  this  part. 
A  request  for  waiver  of  recovery  of  an 
overpayment  decision  and  for  a 
personal  conference  under  this  section 
shall  be  in  writing  and  addressed  to  the 
field  office  of  the  Board  set  forth  in  the 
initial  decision  letter  or  to  the  Debt 
Recovery  Manager  and  shall  be  filed 
within  60  calendar  days  bom  the  date 
on  which  notice  of  the  overpayment 
decision  was  sent  to  the  beneficiary. 
The  beneficiary  shall  state  in  the  request 
whether  he  or  she  elects  to  have  a 
personal  conference.  If  the  beneficiary 
does  not  elect  to  have  a  personal 
conference  with  respect  to  his  or  her 
request  for  waiver  of  recovery  or  for 
reconsideration  of  the  overpayment 
decision,  he  or  she  may,  along  with  the 
request,  submit  any  evidence  and 


argument  which  he  or  she  would  like  to 
present  in  support  of  his  or  her  case. 

(c)  Right  to  further  review  of  an  initial 
overpayment  decision.  The  right  to 
further  review  of  an  initial  overpayment 
decision  shall  be  forfeited  unless  a 
written  request  for  reconsideration  is 
filed  within  the  time  period  prescribed 
in  §  260.3(b)  of  this  part  (60  days)  or 
good  cause,  as  defined  in  section 
260.3(d)  of  this  part,  is  shown  by  the 
beneficiary  for  failing  to  file  a  timely 
request  for  reconsideration.  Nothing  in 
this  section  shall  be  taken  to  mean  that 
waiver  of  recovery  will  not  be 
considered  in  these  cases  where  the 
request  for  waiver  is  not  filed  within  60 
days,  but  action  to  recover  the  erroneous 
payment  will  not  be  deferred  if  such  a 
request  is  not  filed  within  60  days.  Any 
amounts  recovered  prior  to  the  date  on 
which  the  request  for  waiver  as 
permitted  imder  the  preceding  sentence 
is  filed  shall  not  be  waived  under  part 
255  of  this  chapter. 

(d)  Delay  in  commencement  of 
recovery  of  erroneous  payment.  Where  a 
timely  request  for  waiver  or 
reconsideration  is  filed  as  provided  in 
this  section,  the  Board  shall  not 
commence  recovery  of  the  erroneous 
payment  by  suspension  or  reduction  of 
a  monthly  benefit  payable  by  the  Board 
until  a  decision  with  respect  to  such 
request  for  waiver  or  reconsideration 
has  been  made  jmd  notice  thereof 
mailed  to  the  claimant. 

(e)  Impartial  review.  Upon  receipt  of 
a  timely  request  for  personal  conference 
under  this  section,  the  Board  shall 
promptly  arrange  for  the  selection  of  a 
Board  employee  to  conduct  a  personal 
conference  in  the  case.  The  employee 
designated  to  conduct  the  personal 
conference  under  this  section  shall  not 
have  had  any  prior  involvement  with 
the  initial  erroneous  payment  decision 
and  shall  conduct  the  personal 
conference  in  a  fair  and  impartial 
manner.  The  employee  designated  to 
conduct  the  personal  conference  under 
this  section  shall  promptly  schedule  a 
time  and  place  for  the  personal 
conference  and  promptly  notify  the 
beneficiary  of  such.  If  the  beneficiary 
agrees,  the  personal  conference  may  be 
conducted  by  telephone. 

(fj  Personal  conference.  The 
beneficiary  shall  upon  request  have  the 
opportunity  to  review,  prior  to  the 
personal  conference,  his  or  her  claim 
folder  and  all  dociunents  pertinent  to 
the  issues  raised.  A  personal  conference 
conducted  under  this  section  shall  be 
informal.  At  the  personal  conference  the 
beneficiary  shall  be  afforded  the 
following  rights: 


4  cf  fin 
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(1)  To  present  his  or  her  case  orally 
and  to  submit  evidence,  whether 
through  witness  or  documents; 

(2)  To  cross-examine  adverse 
witnesses  who  appear  at  the  personal 
conference;  and 

(3)  To  be  represented  by  counsel  or 
other  person. 

(g)  Preparation  of  recommended 
decision.  Upon  completion  of  the 
personal  conference  the  employee  who 
conducts  the  personal  conference  shall 
prepare  a  summary  of  the  case  including 
a  statement  of  the  facts,  the  employee's 
findings  of  fact  and  law,  and  a 
recommended  decision. 

(h)  Timely  review.  The  Board  shall 
make  every  effort  to  render  a  decision 
with  respect  to  the  beneficiary's  request 
for  reconsideration  of  the  initial 
erroneous  payment  determination  and/ 
or  waiver  of  recovery  and  notify  the 
beneficiary  of  that  decision  within  60 
days  of  the  date  that  the  request  for 
reconsideration  and/or  waiver  is  filed  or 
the  date  that  the  summary  of  the  case  is 
received  from  the  employee  who 
conducts  the  personal  conference, 
whichever  is  later. 

(i)  Right  to  appeal  adverse  decision.  If 

the  Board  renders  a  decision  adverse  to 

the  beneficiary,  he  or  she  may  appeal 

the  decision  to  the  Bureau  of  Hearings 

and  Appeals,  as  provided  in  §  260.5  of 

this  part. 

{))*** 

8.  The  heading  and  §  260.5  are  revised 

to  read  as  follows: 

§  260.5    Appeal  from  a  reconsideration 
decision. 

(a)  General.  Every  claimant  shall  have 
a  right  to  appeal  to  the  Bureau  of 
Hearings  and  Appeals  from  any 
reconsideration  decision  with  which  he 
or  she  disagrees. 

(b)  Appeal  from  a  reconsideration 
decision.  Appeal  from  a  reconsideration 
decision  shall  be  made  by  filing  the 
form  prescribed  by  the  Board  for  such 
purpose.  Such  appeal  must  be  filed  with 
the  Bureau  of  Hearings  and  Appeals 
within  60  days  from  the  date  upon 
which  notice  of  the  reconsideration 
decision  is  mailed  to  the  claimant.  Any 
written  request  stating  an  intent  to 
appeal  which  is  received  within  the  60- 
day  period  will  protect  the  claimant's 
right  to  appeal,  provided  that  the 
claimant  files  the  appeal  form  within 
the  later  of  the  60-day  period  following 
the  date  of  the  reconsideration  decision, 
or  the  30  day  period  following  the  date 
of  the  letter  sending  the  form  to  the 
claimant. 

(c)  Right  to  review  of  a 
reconsideration  decision.  The  right  to 
review  of  a  reconsideration  decision 
shall  be  forfeited  tmless  an  appeal  is 


filed  in  the  manner  and  within  the  time 
prescribed  in  this  section.  However, 
when  a  claimant  fails  to  file  an  appeal 
with  the  Bureau  of  Hearings  and 
Appeals  within  the  time  prescribed  in 
this  section,  the  hearings  officer  may 
waive  this  requirement  of  timeliness. 
Such  waiver  shall  only  occur  in  cases 
where  the  claimant  has  made  a  showing 
of  good  cause  for  failure  to  file  a  timely 
appeal.  Good  cause  for  failvire  to  file  a 
timely  appeal  will  be  determined  by  a 
hearings  officer  in  the  manner 
prescribed  in  §  260.3(d)  of  this  part. 

(d)  Delay  in  the  commencement  of 
recovery  of  erroneous  payment.  Where  a 
timely  appeal  seeking  waiver  of 
recovery  of  an  erroneous  payment  has 
been  filed  with  the  Bureau  of  Hearings 
and  Appeals,  the  Board  shall  not 
commence  recovery  of  the  erroneous 
payment  by  suspension  or  reduction  of 
a  monthly  benefit  payable  by  the  Board 
until  a  decision  with  respect  to  such 
appeal  seeking  waiver  has  been  made 
and  notice  thereof  has  been  mailed  to 
the  claimant. 

(e)  Impartial  review.  Within  30  days 
after  the  claimant  has  filed  a  proper 
appeal,  the  Director  of  Hearings  and 
Appeals  shall  appoint  a  hearings  officer 
to  act  on  the  appeal.  The  Director  of 
Hearings  and  Appeals  may,  if  the 
Bureau  of  Hearings  and  Appeals' 
caseload  dictates,  appoint  a  qualified 
Board  employee,  other  than  a  hearings 
officer  assigned  to  the  Bureau  of 
Hearings  and  Appeals,  to  act  as  a 
hearings  officer  with  respect  to  a  case. 
Such  hearings  officer  shall  not  have  any 
interest  in  the  parties  or  in  the  outcome 
of  the  proceedings,  shall  not  have 
directly  participated  in  the  initial 
decision  or  the  reconsideration  decision 
from  which  the  appeal  is  made,  and 
shall  not  have  any  other  interest  in  the 
matter  which  might  prevent  a  fair  and 
impartial  decision. 

(f)  Power  of  hearings  officer  to 
conduct  hearings.  In  the  development  of 
appeals,  the  hearings  officer  shall  have 
the  power  to  hold  hearings,  require  and 
compel  the  attendance  of  witnesses  by 
subpoena  or  otherwise  in  accordance 
with  the  procedures  set  forth  in  part  258 
of  this  chapter,  administer  oaths,  rule  on 
motions,  take  testimony,  and  make  all 
necessary  investigations. 

(g)  Evidence  presented  in  support  of 
appeal.  (1)  The  appellant,  or  his  or  her 
representative,  shall  be  afforded  full 
opportunity  to  present  testimony,  or 
written  evidence  or  exhibits  upon  any 
controversial  question  of  fact;  to 
examine  and  cross-examine  witnesses; 
emd  to  present  argument  in  support  of 
the  appeal. 

(2)  The  formal  rules  of  evidence  shall 
not  apply;  however,  the  hearings  officer 


may  exclude  evidence  which  he  or  she 
finds  is  irrelevant  or  repetitious.  Any 
evidence  excluded  by  the  hearings 
officer  shall  be  described  and  that 
description  made  part  of  the  record. 

(3)  It,  in  the  judgment  of  the  heeirings 
officer,  evidence  not  offered  by  the 
appellant  is  available  and  is  relevant 
and  material  to  the  merits  of  the  claim, 
the  hearings  officer  may  obtain  such 
evidence  upon  his  or  her  own  initiative. 
If  new  evidence  is  obtained  after  an  oral 
hearing,  other  than  evidence  submitted 
by  the  appellant  or  his  or  her 
representative,  the  hearings  officer  shall 
provide  the  appellant  or  his  or  her 
representative  with  a  copy  of  such 
evidence.  In  such  event,  the  appellant 
shall  have  30  days  to  submit  rebuttal 
evidence  or  argument  or  to  request  a 
supplemental  hearing  to  confront  and 
challenge  such  new  evidence.  The 
appellant  may  move  for  an  extension  of 
time  to  submit  rebuttal  evidence  or 
argument  and  the  hearings  officer  may 
grant  the  motion  upon  a  showing  of 
good  cause. 

(h)  Submission  of  written  argument  in 
lieu  of  oral  hearings.  Where  the  hearings 
officer  finds  that  no  factual  issues  are 
presented  by  an  appeal,  and  the  only 
issues  raised  by  the  appellant  are  issues 
concerning  the  application  or 
interpretation  of  law.  the  appellant  or 
his  or  her  representative  shaJl  be 
afforded  full  opportunity  to  submit 
written  argument  in  support  of  the 
claim  but  no  oral  hearing  shall  be  held. 

(i)  Conduct  of  oral  hearing.  (1)  In  any 
case  in  which  an  oral  hearing  is  to  be 
held,  the  hearings  officer  shall  schedule 
a  time  and  place  for  the  conduct  of  the 
hearing.  The  hearing  shall  not  be  open 
to  the  public.  The  hearings  officer  shall 
promptly  notify  by  mail  the  party  or 
parties  to  the  proceeding  as  to  the  time 
and  place  for  the  hearing.  The  notice 
shall  include  a  statement  ofthe  specific 
issues  involved  in  the  case.  The 
hearings  officer  shall  make  every  effort 
to  hold  the  hearing  within  150  days 
after  the  date  the  appeal  is  filed. 

(2)  If  the  appellant  objects  to  the  time 
or  place  of  the  hearing,  he  or  she  must 
notify  the  hearings  officer  no  later  than 
5  calendar  days  before  the  time  set  for 
the  hearing.  The  appellant  must  state 
the  reason  for  hi?  or  her  objection.  If  at 
all  possible,  the  request  should  be  in 
writing.  The  hearings  officer  will  change 
the  time  or  place  of  the  hearing  if  he  or 
she  finds  there  is  good  cause  to  do  so. 

(3)  The  hearings  officer  shall  rule  on 
any  objection  timely  filed  by  a  party 
under  this  paragraph  (i)  and  shall  notify 
the  party  of  his  or  her  ruling  thereon. 
The  hearings  officer  may  for  good  cause 
shown,  or  upon  his  o,r  her  own  motion, 
reschedule'^the  time  and/or  place  of  the 
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hearing.  The  hearings  officer  also  may 
limit  or  expand  the  issues  to  be  resolved 
at  the  hearing. 

(4)  If  neither  a  party  nor  his  or  her 
representative  appears  at  the  time  and 
place  scheduled  for  the  hearing,  that 
party  shall  be  deemed  to  have  waived 
his  or  her  right  to  an  oral  hearing  unless 
said  party  either  filed  with  the  hearings 
officer  a  notice  of  objection  showing 
good  cause  why  the  hearing  should  have 
been  rescheduled,  which  notice  was 
timely  filed  but  not  ruled  upon,  or, 
within  10  days  following  the  date  on 
which  the  hearing  was  scheduled,  said 
party  files  with  the  hearings  officer  a 
motion  to  reschedule  the  hearing 
showing  good  cause  why  neither  the 
party  nor  his  or  her  representative 
appeared  at  the  hearing  and  further 
showing  good  cause  as  to  why  said 
party  failed  to  file  at  the  prescribed  time 
any  notice  of  objection  to  the  time  and 
place  of  the  hearing. 

(5)  If  the  hearings  officer  finds  either 
that  a  notice  of  objection  was  timely 
filed  showing  good  cause  to  reschedule 
the  hearing,  or  that  the  party  has  within 
10  days  following  the  date  of  the 
hearing  filed  a  motion  showing  good 
cause  for  failure  to  appear  and  to  file  a 
notice  of  objection,  the  hearings  officer 
shall  reschedule  the  hearing.  If  the 
hearings  officer  finds  that  the  hearing 
shall  not  be  rescheduled,  he  or  she  shall 
so  notify  the  party  in  writing. 

(j)  Record  of  evidence  considered.  The 
hearings  officer  will  make  a  record  of 
the  material  evidence.  The  record  will 
include  the  applications,  written 
statements,  reports,  and  other 
documents  that  were  used  in  making  the 
determination  under  review  and  any 
other  additional  evidence  the  appellant 
or  any  other  party  to  the  hearing 
presents  in  writing.  If  a  hearing  was 
held  in  the  appeal,  the  tape  recording  of 
the  hearing  will  be  part  of  the  record 
while  the  appeal  is  pending.  The 
hearings  officer's  decision  will  be  based 
on  the  record.  The  entire  record  at  any 
time  during  the  pendency  of  the  appeal 
shall  be  available  for  examination  by  the 
appellant  or  by  his  or  her  duly 
authorized  representative. 

(k)  Extension  of  time  to  submit 
evidence.  Except  where  the  hearings 
officer  has  determined  that  additional 
evidence  not  offered  by  the  appellant  at 
or  prior  to  the  hearing  is  available,  the 
record  shall  be  closed  as  of  the 
conclusion  of  the  hearing.  The  appellant 
may  request  an  extension  of  time  to 
submit  evidence  and  the  hearings  officer 
will  grant  the  request  upon  a  showing 
of  good  cause  for  failure  to  have 
submitted  the  evidence  earlier.  The 
extension  shall  be  for  a  period  not 
exceeding  30  days. 


(1)  Hearing  by  telephone.  In  the 
discretion  of  the  hearings  officer,  any 
hearing  required  under  this  part  may  be 
conducted  by  telephone  conference. 
(The  information  collection 
requirements  contained  in  paragraph  (b) 
were  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  3220-0007) 

§260.8    [Amended] 

9.  In  §  260.8.  remove  the  word 
"bureau"  wherever  it  appears  and  add 
in  its  place  the  word  "office". 

10.  Section  260.9  is  amended  by 
redesignating  paragraphs  (d)  through  (g) 
as  paragraphs  (e)  through  (h),  by 
revising  paragraph  (b),  adding  a  new 
paragraph  (d),  and  by  revising 
redesignated  paragraph  (e)  and 
redesignated  paragraph  (0  to  read  as 
follows: 

§  260.9    Final  appeal  from  a  decision  of  ttie 
hearings  officer. 

(b)  Appeal  from  decision  of  hearings 
officer.  Final  appeal  from  a  decision  of 
a  hearings  officer  shall  be  made  by  the 
execution  and  filing  of  the  final  appeal 
form  prescribed  by  the  Board.  Such 
appeal  must  be  filed  with  the  Board 
within  60  days  from  the  date  upon 
which  notice  of  the  decision  of  the 
hearings  officer  is  mailed  to  the 
appellant  at  the  last  address  furnished 
by  him  or  her.  Any  written  request 
stating  an  intent  to  appeal  which  is 
received  within  the  60-day  period  will 
protect  the  claimant's  right  to  appeal, 
Provided  that  the  claimant  files  the 
appeal  form  within  the  later  of  the  60- 
day  period  following  the  date  of  the 
reconsideration  decision,  or  the  30  day 
period  following  the  date  of  the  letter 
sending  the  form  to  the  claimant. 

(c)*  *  * 

(d)  Delay  in  the  commencement  of 
recovery  of  erroneous  payment.  Where  a 
timely  appeal  seeking  waiver  of 
recovery  of  an  erroneous  payment  has 
been  filed  with  the  three-member  Board, 
the  Board  shall  not  commence  recovery 
of  the  erroneous  payment  by  suspension 
or  reduction  of  a  monthly  benefit 
payable  by  the  Board  until  a  decision 
with  respect  to  such  appeal  seeking 
waiver  has  been  made  and  notice 
thereof  has  been  mailed  to  the  claimant. 

(e)  Submission  of  additional  evidence. 
Upon  final  appeal  to  the  Board,  the 
appellant  shall  not  have  the  right  to 
submit  additional  evidence.  However, 
the  Board  may  grant  a  request  to  submit 
new  evidence  where  new  and  material 
evidence  is  available  that,  despite  due 
diligence,  was  not  available  before  the 
decision  of  the  hearings  officer  was 
issued.  The  Board  may  also  obtain  new 
evidence  on  its  own  motion.  Upon 


admission  of  new  evidence,  the  Board, 
at  its  discretion,  may: 

(1)  Vacate  the  decision  of  the  hearings 
officer  and  remand  the  case  to  the 
Bm-eau  of  Hearings  and  Appeals  for 
issuance  of  a  new  decision.  The 
decision  of  the  hearirtgs  officer  on 
remand  may  be  appealed  to  the  Board 
in  the  manner  described  in  paragraph 
(b)  of  this  section;  or 

(2)  Return  the  case  to  the  hearings 
officer  for  further  consideration  with 
direction  to  submit  a  recommended 
decision  to  the  Board. 

[T)  Decision  of  the  Board.  The  decision 
of  the  Board  shall  be  made  upon  the 
record  of  evidence  developed  by  the 
hearings  officer  and  any  additional 
evidence  admitted  pursuant  to 
paragraph  (e)  of  this  section.  The 
appellant  may  submit  additional 
argument  in  writing  with  the  appeal  to 
the  Board.  The  appellant  shall  have  no 
right  to  an  oral  presentation  before  the 
Board  except  where  the  Board  so 
permits.  Such  presentation  shall  be 
limited  in  form,  subject  matter,  length, 
and  time  as  the  Board  may  indicate  to 
the  appellant. 
***** 

11.  The  heading,  and  §260.10  are 
revised  to  read  as  follows: 

§  260.1 0    Determination  of  date  of  filing. 

(a)  General  rule.  Except  as  otherwise 
provided  in  paragraph  (b)  of  this 
section,  for  purposes  of  this  part,  a 
document  or  form  is  filed  on  the  day  it 
is  received  by  an  office  of  the  Board  or 
by  an  employee  of  the  Board  who  is 
authorizeid  to  receive  it  at  a  place  other 
than  one  of  the  Board's  offices. 

(b)  Other  dates  of  filing.  The  Board 
will  also  accept  as  the  date  of  filing  the 
date  a  document  or  form  is  mailed  to  the 
Board  by  the  United  States  mail,  if  using 
the  date  the  Board  receives  it  would  • 
result  in  the  loss  or  lessening  of  rights. 
The  date  shown  by  a  U.S.  postmark  will 
be  used  as  the  date  of  mailing.  If  the 
postmark  is  unreadable,  or  there  is  no 
postmark,  the  Board  will  consider  other 
evidence  of  when  the  document  or  form 
was  mailed  to  the  Board. 

PART  320— INITIAL  DETERMINATIONS 
UNDER  THE  RAILROAD 
UNEMPLOYMENT  INSURANCE  ACT 
AND  REVIEWS  OF  AND  APPEALS 
FROM  SUCH  DETERMINATIONS 

12.  The  authority  citation  for  part  320 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  355  and  362(1). 

S  320.5    Initial  determinations. 

13.  In  §  320.5,  following  the  words 
"Director  of.  remove  the  words 
"Unemployment  and  Sickness 


«.•    I  ry- J 
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Insurance"  and  add  in  their  place  the 
words  "Policy  and  Systems", 
j    14.  In  §  320.6.  the  introductory 
l)aragraph  of  §  320.6(b)  is  revised,  a  new 
paragraph  (b)(8)  is  added,  paragraphs  (d) 
and  (e)  are  revised,  and  a  new  paragraph 
(f)  is  added  to  read  as  follows: 

§320.6    Adjudicating  office. 

***** 

(b)  Field  offices.  Field  offices  are 
authorized  to  make  initial 
determinations  on  the  following  issues 
relating  to  eligibility  for  unemployment 
or  sickness  benefits,  as  the  case  may  be: 


h 


(8)  Whether  a  claimant's  earnings 
attributable  to  days  in  a  period  for 
which  he  or  she  has  registered  for 
\memployment  benefits  exceed  the 
amount  of  the  applicable  monthly 
compensation  base. 
*        *        *        * 

,    (d)  Director  of  Operations.  The 
Director  of  Operations  is  authorized  to 
make  determinations  on  all  issues  of 
eligibility  for  imemployment  and 
sickness  benefits  as  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section, 
and  on  any  other  issue  not  reserved  to 
the  Director  of  Policy  and  Systems  by 
paragraph  (e)  of  this  section. 

(e)  Director  of  Policy  and  Systems. 
The  Director  of  Policy  and  Systems  shall 
adjudicate: 

(1)  The  applicability  of  the 
disqualification  in  section  4(a-2)(iii)  of 
the  Railroad  Unemplo^-ment  Insurance 
Act  if  the  claimant's  imemployment 
results  from  a  strike  against  a  railroad 
employer  by  which  he  or  she  is 
employed;  and 

(2)  Whether  a  plan  submitted  by  an 
employer  or  other  person  or  company 
qualifies  as  a  nongovernmental  plan  for 
unemplojrment.  sickness  insurance, 
within  the  meaning  of  part  323  of  this 
chapter. 

(fl  Debt  Recovery  Manager.  The  Debt 
Recovery  Manager  shall  adjudicate: 

(1)  All  requests  for  waiver  of  recovery 
of  an  erroneous  payment  made  under 
the  Railroad  Unemployment  Insiirance 
Act;  and 

(2)  Offers  of  compromise  of  debts 
arising  out  of  the  benefit  provisions  of 
the  Railroad  Unemployment  Insurance 
Act. 

15.  In  §  320.10.  paragraph  (e)  is 
revised  to  read  as  follows; 

§  320.1 0    Reconsideration  of  initial 
determination. 

•        *        *        »        * 

(e)  Timely  request  for  reconsideration. 
In  determining  whether  either  the 
claimant  or  the  base-year  employer(s) 
has  good  cause  for  failure  to  file  a  timely 
request  for  reconsideration,  the 


adjudicating  office  shall  consider  the 
circumstances  which  kept  either  the 
claimant  or  the  base-year  employer(s) 
from  filing  the  request  on  time  and 
whether  any  action  by  the  Board  misled 
either  of  them.  Examples  of 
circumstances  where  good  cause  may 
exist  include,  but  are  not  limited  to: 

(1)  A  serious  illness  which  prevented 
the  claimant  from  contacting  the  Board    ■ 
in  person,  in  writing,  or  through  a 
friend,  relative  or  other  person; 

(2)  A  death  or  serious  illness  in  the 
claimant's  immediate  family  which 
prevented  him  or  her  from  filing. 

(3)  The  destruction  of  important  and 
relevant  records; 

(4)  A  failure  to  be  notified  of  a 
decision;  or 

(5)  The  existence  of  an  unusual  or 
unavoidable  cfrcumstance  which 
demonstrates  that  either  the  claimant  or 
the  base-year  employer(s)  would  not 
have  known  of  the  need  to  file  timely 
or  which  prevented  either  of  them  from 
filing  in  a  timely  manner. 

(6)  The  claimant  thought  that  his  or 
her  representative  had  requested 
reconsideration. 

16.  In  §  320.11.  paragraphs  (a)  and  (f) 
are  revised  to  read  as  follows,  and  in 
paragraphs  (d).  (e).  and  (g).  remove  the 
words  "Director  of  Unemployment  and 
Sickness  Insurance",  and  add  in  their  . 
place  the  words  "Debt  Recovery 
Manager";  also,  in  paragraphs  (d)  and 
(g).  remove  the  word  "Director"  and  add 
in  its  place  the  word  "Manager" 
wherever  it  appears. 

§  320.1 1     Request  for  waiver  of  recovery. 

(a)  Time  Umitation.  The  claimant 
shall  have  60  days  from  the  date  of  the 
notification  of  the  erroneous  payment 
determination  in  which  to  file  a  request 
for  waiver,  except  that  where  an 
erroneous  payment  is  not  subject  to 
waiver  in  accordance  with  §  340.10(e)  of 
this  chapter,  waiver  may  not  be 
requested  and  recovery  will  not  be 
stayed.  Such  requests  shall  be  made  in 
writing  and  be  filed  by  mail  or  in  person 
at  any  Board  office.  The  claimant  shall, 
along  with  the  request,  submit  any 
evidence  and  argument  which  he  or  she 
would  like  to  present  in  support  of  his 
or  her  case.  A  request  solely  for 
reconsideration  of  an  overpayment  shall 
not  be  considered  a  request  for  waiver 
under  this  section  but  shall  be  treated  as 
a  request  for  reconsideration  under 
§320.10  of  this  part. 
****** 

(f)  Requests  made  after  60  days. 
Nothing  in  this  section  shall  be  taken  to 
mean  that  waiver  of  recovery  will  not  be 
considered  in  those  cases  where  the 
request  for  waiver  is  not  filed  within  60 
days,  but  action  to  recovery  the 


erroneous  payment  will  not  be  deferred 
if  such  request  is  not  filed  within  60 
days,  and  any  amount  of  the  erroneous 
payment  recovered  prior  to  the  date  on  , 
which  the  request  is  filed  shall  not  be 
subject  to  waiver  imder  part  340  of  this 
chapter.  Further,  it  shall  not  be 
considered  that  a  claimant  prejudices 
his  or  her  request  for  waiver  by 
tendering  all  or  a  portion  of  an 
erroneous  payment  or  by  selecting  a 
particular  method  of  repaying  the  debt. 
However,  no  waiver  consideration  shall, 
be  given  to  a  debt  which  is  settled  by    . 
compromise. 
***** 

17.  Section  320.12  is  revised  to  read 
as  follows: 

§  320.1 2    Appeal  to  the  Bureau  of  Hearings 
and  Appeals. 

(a)  Any  party  aggrieved  by  a  decision 
under  §  320.10  of  this  part  or  a  claimant 
aggrieved  by  a  decision  under  §  320.11 
of  this  part  may  appeal  such  decision  to 
the  Bureau  of  Hearings  and  Appeals. 
Such  an  appeal  shall  be  made  by  filing 
the  form  prescribed  by  the  Board  for 
such  purpose.  The  appeal  must  be  filed 
with  the  Bureau  of  Hearings  and 
Appeals  within  60  days  from  the  date 
upon  which  notice  of  the  decision  on 
reconsideration  or  waiver  of  recovery 
was  mailed  to  either  a  claimant  or  the 
base  year  employer(s).  Any  written 
request  stating  an  intent  to  appeal 
which  is  received  within  the  60-day 
period  will  protect  the  claimant's  or 
base-year  employer's  right  to  appeal. 
Provided  that  the  claimant  or  base-year 
employer  files  the  appeal  form  within 
the  later  of  the  60-day  period  from  the 
date  of  the  reconsideration  decision,  or 
the  30-day  period  following  the  date  of 
the  Board's  letter  sending  the  appeal 
form  to  the  claimant  or  base-year 
enaployer. 

(d)  It  no  appeal  is  filed  within  the 
time  limits  specified  in  paragraph  (a)  of 
this  section,  the  decision  of  the 
adjudicating  office  imder  §§  320.10  or 
320.11  of  this  part  shall  be  considered 
final  and  no  further  review  of  such 
decision  shall  be  available  unless  the 
hearings  officer  finds  that  there  was 
good  cause  for  the  failure  to  file  a  timely 
appeal  as  described  in  §  320.10  of  this 
part. 

(c)  Where  a  timely  appeal  seeking 
waiver  of  recovery  of  an  erroneous 
payment  has  been  filed  with  the  Bureau 
of  Hearings  and  Appeals,  the  Board 
shall  not  commence  recovery  of  the 
erroneous  payment  by  suspension  or 
reduction  of  a  monthly  benefit  payable 
by  the  Board  imtil  a  decision  with 
respect  to  such  appeal  seeking  waiver 
has  been  made  and  notice  thereof  has 
been  mailed  to  the  claimant. 
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18.  In  §  320.25.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  320.25    Hearing  of  appeal. 

(a)  Manner  of  conducting  hearing.  The 
hearing  shall  be  informal,  fair,  and 
impartial,  and  shall  be  conducted  in 
such  manner  as  to  ascertain  the 
substantial  rights  of  the  parties.  The 
hearing  shall  not  be  open  to  the  public. 

(b)  Evidence  presented  in  support  of 
appeal.  (1)  Any  party,  or  his  or  her 
representative,  shall  be  afforded  full 
opportunity  to  present  evidence  upon 
any  controversial  question  of  fact,  orally 
or  in  writing  or  by  means  of  exhibits;  to 
examine  and  cross-examine  witnesses: 
and  to  present  argument  in  support  of 
the  appeal. 

(2)  The  formal  rules  of  evidence  shall 
not  apply;  however,  the  hearings  officer 
may  exclude  evidence  which  he  or  she 
finds  is  irrelevant  or  repetitious.  Any 
evidence  excluded  by  the  hearings 
officer  shall  be  described  and  that 
description  made  part  of  the  record. 

(3)  If.  in  the  judgment  of  the  hearings 
officer,  evidence  not  offered  is  available 
and  is  relevant  and  material  to  the 
merits  of  the  claim,  the  hearings  officer 
may  obtain  such  evidence  upon  his  or 
her  own  initiative.  If  new  evidence  is 
obtained  after  an  oral  hearing,  other 
than  evidence  submitted  by  a  party  or 
his  representative,  the  hearings  officer 
shall  provide  the  parties  or  their 
representatives  with  a  copy  of  such 
evidence.  In  such  event,  any  party  shall 
have  30  days  to  submit  rebuttal 
evidence  or  argument  or  to  request  a 
supplemental  hearing  to  confront  and 
challenge  such  new  evidence.  Any  party 
may  move  for  an  extension  of  time  to 
submit  rebuttal  evidence  or  argxmient 
and  the  hearings  officer  may  grant  the 
motion  upon  a  showing  of  good  cause. 
***** 

19.  Section  320.28  is  revised  to  read 
as  follows: 

§  320.28    Record  of  evidence  considered. 

The  hearings  officer  will  make  a 
record  of  the  material  evidence.  The 
record  will  include  the  applications, 
written  statements,  reports,  and  other 
documents  that  were  used  in  making  the 
determination  under  review  and  any 
other  additional  evidence  the  appellant 
or  any  other  party  to  the  hearing 
presents  in  writing.  If  a  hearing  was 
held  in  the  appeal,  the  tape  recording  of 
the  hearing  will  be  part  of  the  record 
while  the  appeal  is  pending.  The 
hearings  officer's  decision  will  be  based 
on  the  record.  The  entire  record  at  any 
time  during  the  pendency  of  the  appeal 
shall  be  available  for  examination  by 
any  party  or  by  his  or  her  duly 
authorized  representative. 


20.  Section  320.39  is  revised  to  read 
as  follows: 

§  320.39    Execution  and  filing  of  appeal  to 
Board  from  decision  of  hearings  officer, 
(a)  An  appeal  to  the  Poard  from  the 
decision  of  a  hearingsjafficer  shall  be 
filed  on  the  form  proVidSd  by  the  Board 
and  shall  be  executerf^n  accordance 
with  the  instructions  on  the  form.  Such 
appeal  shall  be  filediwHhin  60  days 
from  the  date  upon  which  notice  of  the 
decision  of  the  hearings  officer  was 
mailed  to  the  plrtiesTThe  right  to 
further  review  -of  a  decision  of  a 
hearings  officer  shall  be  forfeited  unless 
formal  final  appeal  is  filed  in  the 
maimer  and  within  the  time  prescribed 
in  this  section.  Any  written  request 
stating  an  intent  to  appeal  which  is 
received  within  the  60-day  period  will 
protect  the  claimant's  right  to  appeal. 
Provided  that  the  claimant  files  the 
appeal  form  within  the  later  of  the  60- 
day  period  following  the  date  of  the 
reconsideration  decision,  or  the  30-day 
period  following  the  date  of  the  letter 
sending  the  appeal  form  to  the  claimant. 
However,  when  a  party  fails  to  file  an 
appeal  before  the  Board  within  the  time 
prescribed  in  this  section,  the  Board 
may  waive  this  requirement  if  along 
with  the  final  appeal,  the  party  in 
writing  requests  an  extension  of  time. 
The  request  for  an  extension  of  time 
must  give  the  reasons  why  the  final 
appeal  form  was  not  filed  within  the 
time  limit  prescribed  in  this  section.  If 
in  the  judgment  of  the  Board  the  reasons 
given  establish  that  the  party  has  good 
cause  for  not  filing  the  final  appeal  form 
within  the  time  limit  prescribed,  the 
Board  will  consider  the  appeal  to  have 
been  filed  in  a  timely  manner.  The 
Board  will  use  the  standards  found  in 
§  320.10(e)  of  this  part  in  determining  if 
good  cause  exists. 

(b)  Where  a  timely  appeal  seeking 
waiver  of  recovery  of  an  erroneous 
payment  has  been  filed  with  the  three- 
member  Board,  the  Board  shall  not 
commence  recovery  of  the  erroneous 
payment  by  suspension  or  reduction  of 
a  monthly  benefit  payable  by  the  Board 
until  a  decision  with  respect  to  such 
appeal  seeking  waiver  has  been  made 
and  notice  thereof  has  been  mailed  to 
the  claimant. 

21.  The  heading  of  §  320.40  is  revised, 
and  a  new  paragraph  (d)  is  added  to 
read  as  follows: 

S  320.40    Procedure  before  the  Board  on 
appeal  from  a  decision  of  a  hearings  officer. 

***** 

(d)  Any  party  may  submit  additional 
argimient  in  writing  with  the  appeal  to 
the  Board.  No  party  shall  have  the  right 
to  an  oral  presentation  before  the  Board 


except  where  the  Board  so  permits. 
Such  presentation  may  be  limited  in 
form,  subject  matter,  length,  and  time  as 
the  Board  may  indicate  to  the  parties. 
22.  Section  320.49  is  revised  to  read 
as  follows: 

§  320.49    Determination  of  date  of  filing. 

(a)  General  rulaf  Except  as  otherwise 
provided  in  par^raph  (b)  of  this 
section,  for  purposes  of  this  part,  a 
document  or  form  is  filed  on  the  day  it 
is  received  by  an  office  of  the  Board  or 
by  an  employee  of  the  Board  who  is 
authorized  to  receive  it  at  a  place  other 
than  one  of  the  Board's  offices. 

(b)  Other  dates  of  filing.  The  Board 
will  also  accept  as  the  date  of  filing  the 

.  date  a  docimient  or  form  is  mailed  to  the 
Board  by  the  United  States  mail,  if  using 
the  date  the  Board  receives  it  would 
result  in  the  loss  or  lessening  of  rights. 
The  date  shown  by  a  U.S.  postmark  will 
be  used  as  the  date  of  mailing.  If  the 
postmark  is  unreadable,  or  there  is  no 
postmark,  the  Board  will  consider  other 
evidence  of  when  the  document  or  form 
was  mailed  to  the  Board. 
Dated:  March  21,  2002. 
By  Authority  of  the  Board,  for  the  Board, 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  02-7392  Filed  3-28-02;  8:45  am] 

BILUNG  COOE  790S-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 67648-01] 
RIN  1545-BA50 

Amendments  to  Rules  for 
Determination  of  Basis  of  Partner's 
Interest;  Special  Rules 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  docimient  contains 
proposed  regulations  relating  to  special 
rules  on  determination  of  basis  of  a 
partner's  interest  under  section  705.  The 
proposed  regulations  are  necessary  to 
coordinate  sections  705  and  1032. 
DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  June  27.  2002. 
ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-167648-01),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
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between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  {REG-167648-01), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  directly  to  the  IRS 
internet  site  at  www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Barbara 
MacMillan  or  Rebekah  A.  Myers,  (202) 
622-3050;  concerning  submissions  of 
comments  or  requests  for  a  hearing. 
LaNita  VanDyke  at  (202)  622-7180  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  3.  2001,  the  Treasury 
Department  and  the  IRS  published  a 
notice  of  proposed  rulemaking  (REG- 
106702-00,  2001^  I.R.B.  424)  under 
section  705  of  the  Internal  Revenue 
Code  (Code)  in  the  Federal  Register  (66 
FR  315).  Those  proposed  regulations 
provided  guidance  on  the  coordination 
of  sections  705  and  1032  in  situations 
where  a  corporation  acquires  an  interest 
in  a  partnership  that  holds  stock  in  that 
corporation,  a  section  754  election  is  not 
in  effect  with  respect  to  the  partnership 
for  the  taxable  year  in  which  the 
corporation  acquires  the  interest,  and 
the  partnership  later  sells  or  exchanges 
the  stock.  Final  regulations  for  the 
issues  addressed  in  those  proposed 
regulations  are  being  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  These  proposed  regulations 
propose  to  revise  the  final  regulations 
contained  in  §  1.705-2  of  26  CFR  part  1 
to  address  remaining  issues  that 
Treasury  and  the  IRS  considered  during 
the  development  of  the  final  regulations. 

Explanation  of  Provisions 

These  proposed  regulations  provide 
guidance  in  situations  in  which  a 
corporation  owns  a  direct  or  indirect 
interest  in  a  partnership  that  owns  stock 
in  that  corporation,  the  partnership 
distributes  money  or  other  property  to 
another  partner  and  that  partner 
recognizes  gain  on  the  distribution 
during  a  year  in  which  the  partnership 
does  not  have  an  election  under  section 
754  in  effect,  and  the  partnership 
subsequently  sells  or  exchanges  the 
stock.  For  reasons  similar  to  those 
explained  in  the  preamble  of  the  final 
regulations,  in  those  situations  it  may  be 
inconsistent  with  the  intent  of  sections 
705  and  1032  to  increase  the  basis  of  the 
corporation's  partnership  interest  by  the 
full  amount  of  any  gain  resulting  from  * 
the  partnership's  sale  or  exchange  of  the 
stock  which  is  not  recognized  by  the 
corporation  under  section  1032. 


Accordingly,  the  proposed  regulations 
revise  the  purpose  statement  of  §  1 .705- 
2(a)  to  take  into  account  situations 
involving  such  partnership 
distributions.  The  proposed  regulations 
providaa  specific  rule  implementing 
the  revised  purpose  in  single 
partnership  cases.  The  proposed 
regulations  also  revise  §  1. 705-2  (c)  to 
clarify  that  the  tiered  partnerships  rule 
applies  to  situations  involving  such 
partnership  distributions. 

In  addition,  the  proposed  regulations 
clarify  that  references  in  the  regulations 
to  stock  of  a  corporate  partner  include 
any  position  in  stock  of  a  corporate 
partner  to  which  section  1032  applies. 

Proposed  Efifective  Date 

The  regulations  are  proposed  to  apply 
to  sales  or  exchanges  of  stock  occurring 
after  March  29,  2002. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  SmaU  Business 
Administration  for  comment  on  its 
impact  on  small  businesses. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  timely 
submitted  to  the  IRS.  The  IRS  and  the 
Treasury  Department  request  comments 
on  the  clarity  of  the  proposed  rule  and 
how  it  may  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  public  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Barbara 
MacMillan  of  the  Office  of  the  Associate 
Chief  Counsel  (Passthroughs  and 


Special  Industries).  However,  personnel 
from  other  offices  of  the  IRS  and  the 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  Taxes,  Reporting  and    . 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

1.  The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *    *   * 

2.  Section  1.705-1  is  amended  by 
revising  paragraph  (a)(7)  to  read  as 
follows: 

§  1 .705-1     Determination  of  basis  of 
partner's  interest. 

(a)  *   *  * 

(7)  For  basis  adjustments  necessary  to 
coordinate  sections  705  and  1032  in 
certain  situations  in  which  a 
partnership  disposes  of  stock  or  any 
position  in  stock  to  which  section  1032 
applies  of  a  corporation  that  holds  a 
direct  or  indirect  interest  in  the 
partnership,  see  §  1.705-2. 
***** 

3.  Section  1.705-2  is  amended  as 
follows: 

1 .  Paragraph  (a)  is  amended  by  adding 
a  new  sentence  after  the  third  sentence. 

2.  Paragraph  (b)  is  amended  by  adding 
paragraph  (b)(2). 

3.  Paragraph  (c)(1)  is  amended  by 
adding  a  new  sentence  after  the  second 
sentence. 

4.  Paragraph  (d)  is  added. 

5.  Paragraph  (e)  is  amended  by 
removing  the  period  at  the  end  of  the 
paragraph  and  adding  a  new  phrase  at 
the  end  of  the  paragraph. 

The  additions  and  revision  read  as 
follows:  '-'- 

§  1 .705-2    Basis  adjustments  coordinating 
sections  705  and  1032. 

(a)  *   *   *  Similarly,  in  situations 
where  a  section  754  election  was  not  in 
effect  for  the  year  in  which  a 
partnership  distributes  money  or  other 
property  to  another  partner  and  that 
partner  recognizes  gain  on  the 
distribution,  the  remaining  partners.' 
inside  basis  and  outside  basis  njay  not 
be  equal.  *  *  * 
***** 

(b)  *  '  * 

(2)  Required  adjustments  relating  to 
distributions,  (i)  This  paragraph  (b)(2) 
applies  in  situations  where  a 
corporation  owns  a  director  indirect 
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interest  in  a  partnership  that  owns  stock 
in  that  corporation,  the  partnership 
distributes  money  or  other  property  to 
another  partner  and  that  partner 
recognizes  gain  on  the  distribution 
during  a  year  in  which  the  partnership 
does  not  have  an  election  under  section 
754  in  effect,  and  the  partnership 
subsequently  sells  or  exchanges  the 
stock.  In  these  situations,  the  increase 
(or  decrease)  in  the  corporation's 
adjusted  basis  in  its  partnership  interest 
resulting  from  the  sale  or  exchange  of 
the  stock  equals  the  amount  of  gain  (or 
loss)  that  the  corporate  partner  would 
have  recognized  (absent  the  application 
of  section  1032)  if,  for  the  year  in  which 
the  partnership  made  the  distribution,  a 
section  754  election  had  been  in  effect, 
(ii)  The  provisions  of  this  paragraph 
(b)(2)  are  illustrated  by  the  following 
example: 

Example,  (i)  A,  B,  and  corporation  C  form 
partnership  PRS.  A  and  B  each  contribute 
$10,000  and  C  contributes  $20,000  in 
exchange  for  a  partnership  interest.  PRS  has 
no  liabilities.  PRS  purchases  stock  in 
corporation  C  for  $10,000.  which  appreciates 
in  value  to  $70,000.  PRS  distributes  $25,000 
to  A  in  complete  liquidation  of  A's  interest 
in  PRS  in  a  year  for  which  an  election  under 
section  754  is  not  in  effect.  PRS  later  sells  the 
C  stock  for  $70,000.  PRS  realizes  a  gain  of 
$60,000  on  the  sale  of  the  C  stock.  C's  share 
of  the  gain  is  $40,000.  Under  section  1032, 
C  does  not  recognize  its  share  of  the  gain, 
(ii)  Normally.  C  would  be  entitled  to  a 
$40,000  increase  in  the  basis  of  its  PRS 
interest  for  its  allocable  share  of  PRS's  gain 
from  the  sale  of  the  C  stock,  but  a  special  rule 
applies  in  this  situation.  If  a  section  754 
election  had  been  in  effect  for  the  year  in 
which  PRS  made  the  distribution  to  A.  PRS 
would  have  been  entitled  to  adjust  the  basis 
of  partnership  property  under  section 
734(b)(1)(A)  by  $15,000  (the  amount  of  gain 
recognized  by  A  with  respect  to  the 
distribution  to  A  under  section  731(a)(1)). 
See  §  1.734-l(b).  Under  §  1.755-l(c)(l)(ii). 
the  basis  adjustment  under  section  734(b) 
would  hSve  been  allocated  to  the  C  stock, 
increasing  its  basis  to  $25,000.  (where  there 
is  a  distribution  resulting  in  an  adjustment 
under  section  734(b)(1)(A)  to  the  basis  of 
undistributed  partnership  property,  the 
adjustment  is  allocated  only  to  capital  gain 
property.) 

(iii)  If  a  section  754  election  had  been  in 
effect  for  the  year  in  which  PRS  made  the 
distribution  to  A,  the  amount  of  gain  that 
PRS  would  have  recognized  upon  PRS's 
disposition  of  C  stock  would  be  $45,000 
($70,000  minus  $25,000  basis  in  the  C  stock), 
and  the  amount  of  gain  C  would  have 
recognized  upon  PRS's  disposition  of  the  C 
stock  (absent  the  application  of  section  1032) 
would  be  $30,000  (C's  share  of  PRS's  gain  of 
$45,000  from  the  stock  sale).  Accordingly, 
upon  PRS's  sale  of  the  C  stock,  the  increase 
in  the  basis  of  C's  interest  in  PRS  is  $30,000. 
*         *         »         »         * 

(c)(1)  *  *  *  Similarly,  if  a  corporation 
owns  an  indirect  interest  in  its  own 


stock  ^through  a  chain  of  two  or  more 
partnerships,  and  a  partnership  in  the 
chain  distributes  money  or  other 
property  to  another  partner  and  that 
partner  recognizes  gain  on  the 
distribution  during  a  year  in  which  the 
partnership  does  not  have  an  election 
under  section  754  in  effect,  then  upon 
any  subsequent  sale  or  exchange  of  the 
stock,  the  bases  of  the  interests  in  the 
partnerships  included  in  the  chain  shall 
be  adjusted  in  a  manner  that  is 
consistent  with  the  purpose  of  this 
section. 
***** 

(d)  Positions  in  Stock.  For  purposes  of 
this  section,  stock  includes  any  position 
in  stock  to  which  section  1032  applies. 

(e)  *  *  *  .  except  that  the  fourth 
sentence  of  paragraph  (a),  paragraph 
(b)(2),  and  the  third  sentence  of 
paragraph  (c)(1)  of  this  section  are 
applicable  with  respect  to  sales  or 
exchanges  of  stock  occurring  on  or  after 
March  29.  2002. 

Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  02-7650  Filed  3-28-02;  8:45  am) 

BN.UNG  CODE  4S30-01-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  58  and  72 

RIN  1219-AB24 

Measuring  and  Controlling  Ast>esto8 
Exposure 

agency:  Mine  Safety  and  Health 
Administration.  Labor. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  notice  of  public  meetings; 
notice  of  close  of  record. 


summary:  We,  the  Mine  Safety  and 
Health  Administration  (MSHA).  are 
requesting  information  from  the  public 
concerning  ways  to  increase  protection 
to  miners  when  they  are  working  in 
environments  where  asbestos  is  present. 
We  are  concerned  that  miners  may  be 
exposed  to  asbestos  at  mining 
operations  with  the  ore  bodies 
containing  asbestos.  There  is  also  a 
potential  exposure  at  mine  facilities 
with  installed  asbestos-containing 
material  which  may  be  disturbed. 
Miners  who  are  exposed  may  also  bring 
the  substance  home  on  their  persons 
and  clothes,  and  in  their  automobiles. 

Exposure  to  asbestos  can  cause 
asbestosis.  mesothelioma,  limg  cancer, 
and  cancers  of  the  digestive  system.  A 
recent  report  by  the  U.S.  Department  of 
Labor's  Office  of  the  Inspector  General 


(OIG)  recommended  that  MSHA  lower 
its  existing  Permissible  Exposure  Limit 
(PEL)  for  asbestos  to  a  more  protective 
level  and  address  take-home 
contamination  from  asbestos.  The  report 
also  reconmiended  that  MSHA  use 
Transmission  Electron  Microscopy 
(TEM)  instead  of  Phase  Contrast 
Microscopy  (PCM)  to  analyze  fiber 
samples  that  may  contain  asbestos.  We 
intend  to  use  the  submitted  information 
to  help  determine  how  we  should 
proceed  to  address  these  issues. 

We  are  also  announcing  in  this 
document  our  intent  to  hold  six  (6) 
public  meetings  to  allow  early 
participation  in  the  rulemaking  by 
interested  parties. 

DATES:  Comments  on  the  advance  notice 
of  proposed  rulemaking  (ANPRM)  must 
be  received  on  or  before  June  27.  2002. 

The  public  meeting  dates  and 
locations  are  listed  in  the  Public 
Meetings  section  below  under 
SUPPLEMENTARY  INFORMATION. 

You  do  not  have  to  submit  a  written 
request  to  speak.  There  will  be  a  sign- 
up sheet  at  each  of  the  meeting 
locations.  Speakers  will  speak  in  the 
order  that  they  sign  in.  Speakers  may 
also  present  information  to  the  MSHA 
panel  for  inclusion  in  the  rulemaking 
record. 

The  rulemaking  record  will  close  June 
27.  2002. 

ADDRESSES:  Comments  on  the  ANPRM 
may  be  transmitted  by  electronic  mail, 
fax,  or  mail.  Comments  by  electronic 
mail  must  be  clearly  identified  as 
pertaining  to  this  ANPRM  and  sent  to: 
comments@msha.gov.  Comments  by  fax 
must  be  clearly  identified  and  sent  to: 
MSHA,  Office  of  Standards. 
Regulations,  and  Variances,  703-235- 
5551.  Comments  by  mail  must  be  clearly 
identified  and  sent  to:  MSHA,  Office  of 
Standards.  Regulations,  and  Variances. 
Room  631.  4015  Wilson  Boulevard. 
Arlington.  VA  22203-1984. 

The  public  meeting  dates  and 
locations  are  listed  in  the  Public 
Meetings  section  below  under 
SUPPLEMENTARY  INFORMATION. 

This  notice  is  available  on  our  Web 
page  at  http://www.msha.gov,  under 
Statutory  and  Regulatory  Information. 
We  intend  to  place  the  public  conmients 
on  our  website  within  five  (5)  working 
days  after  we  receive  them. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  W.  Nichols.  Jr..  Director;  Office 
of  Standards,  Regulations,  and 
Variances;  MSHA,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203-  , 
1984.  Mr.  Nichols  can  be  reached  at      \ 
NichoIs-MaTvin@msha.gov  (e-mail), 
(703)  235-1910  (Voice),  or  703-235- 
5551  (Fax). 
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SUPPLEMENTARY  INFORMATION: 


L  Public  Meetings 

The  public  meetings  will  be  held  on 
the  following  dates  and  locations: 


Dale 

Location 

Phone 

April  30th 

May  2nd                   

■ 
Hnlidav  Inn  1901  Emmet  Street  Chariottesville  VA  22901    

(434)  977-7700 

Ramada  Inn  164  Fort  Couch  Road  Pittsburgh,  PA  15241 

Davs  Inn  4212  W  Sunset  Blvd  Sookane,  WA  99224 

(412)833-5300 

Mau  1^th 

(509)  747-2021 

Mav  1fith 

Hampton  Inn  &  Suites  800  Mason  Street  Vacaville,  CA  95687  

(707)  469-6200 

May  29th  

June  12th  

Rpst  Wf><itprn  90  E  Main  Street  Canton  NY  13617          

(315)386-8522 

Days  Inn  701  Hattrick  Ave  Virginia,  MN  55734 ;... 

(218)  744-2703 

The  public  meetings  will  begin  at  9:0Q 
a.m.  and  end  after  the  last  speaker 
appears;  and  in  any  event,  not  later  than 
5:00  p.m.  each  day. 

II.  Background 

liegulatory  History 

Our  asbestos  regulations  date  to  1967 
and  are  based  on  the  former  U.S.  Bureau 
of  Mines  standard  of  5  mppcf  (million 
particles  per  cubic  foot  of  air).  In  1969. 
the  Bmeau  proposed  and  finalized  a  2 
mppcf  and  12  fibers/ml  (milliliter) 
X  standard.  In  1970.  the  Bureau  proposed 
to  lower  the  limit  to  5  fibers/ml,  which 
was  promulgated  in  1974.  We  issued 
our  current  standard  of  2  fibers/cc 
(cubic  centimeter)  in  1976  for  coal 
mining  and  2  fiber/ml  in  1978  for  metal 
and  nonmetal  mining.  In  1989,  we 
proposed  as  part  of  our  Air  Quality 
rulemaking  to  lower  the  PEL  for 
asbestos  to  0.2  fibers/cc  (cubic 
centimeter),  in  line  with  then-current 
levels  promulgated  by  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  in  its  Air  Contaminants 
rulemaking.  However,  an  appeals  court 
decision  invalidated  OSHA's  generic 
rulemaking  approach,  which  had 
grouped  categories  of  substances  with 
similar  properties  under  a  single 
rulemaking.  The  Court  ruled  that  the 
PEL  for  each  substance  must  be 
supported  by  substantial  scientific 
evidence  of  significant  risk  of  material 
impairment  of  health,  as  if  each 
substance  were  the  subject  of  a  separate 
substance-specific  rule.  Since  we  used 
an  approach  similar  to  OSHA's  in  our 
Air  Quality  proposed  rule,  we  believed 
our  rule  would  be  subject  to  similar 
legal  scrutiny.  For  this  and  other 
reasons,  the  air  contaminants  portion  of 
the  Air  Quality  proposed  rule  has  not 
been  finalized. 

In  1994.  OSHA  promulgated  a  revised 
substance-specific  asbestos  standard 
that  lowered  the  PEL  and  the  short-term 
exposiue  limit  to  an  eight  (8)  hoiu-  time- 
weighted  average  limit  of  0.1  f/cc  of  air 
and  to  1.0  f/cc  as  averaged  over  a 
sampling  period  of  thirty  (30)  minutes. 
These  lowered  limits  reflected  scientific 


evidence  of  increased  asbestos-related 
disease  risk  to  asbestos-exposed 
workers. 

MSHA's  existing  rules  at  30  CFR 
56.5001(b)  and  57.5001(b)  states: 

The  8-hour  time-weighted  average  airborne 
concentration  of  asbestos  dust  to  which 
employees  are  exposed  shall  not  exceed  2 
fibers  per  milliliter  greater  than  5  microns  in 
length,  as  determined  by  the  membrane  filter 
method  at  400-450  magnification  (4 
millimeter  objective)  phase  contrast 
illumination.  No  employees  shall  be  exposed 
at  any  time  to  airborne  concentrations  of 
asbestos  fibers  in  excess  of  10  fibers  longer 
than  5  micrometers,  per  milliliter  of  air.  as 
determined  by  the  membrane  filter  method 
over  a  minimum  sampling  time  of  15 
minutes.  "Asbestos"  is  a  generic  term  for  a 
number  of  hydrated  silicates  that,  when 
crushed  or  processed,  separate  into  flexible 
fibers  made  up  of  fibrils.  Although  there  are 
many  asbestos  minerals,  the  term  "asbestos" 
as  used  herein  is  limited  to  the  following 
minerals:  chrysotile.  amosite,  crocidolite, 
anthophylite  asbestos,  tremolite  asbestos,  and 
actinolite  asbestos. 

Asbestos  is  also  covered  in  an  existing 
coal  rule  for  surface  coal  mines  and 
surface  work  areas  of  imderground  coal 
mines  under  30  CFR  71.702.  The  rule 
states: 

(a)  The  8-hour  average  airborne 
concentration  of  asbestos  dust  to  which 
miners  are  exposed  shall  not  exceed  two 
fibers  per  cubic  centimeter  of  air.  Exposure 
to  a  concentration  greater  than  two  fibers  per 
cubic  centimeter  of  air,  but  not  to  exceed  10 
fibers  per  cubic  centimeter  of  air,  may  be 
permitted  for  a  total  of  1  hour  each  8-hour 
day.  As  used  in  this  subpart,  the  term 
asbestos  means  chrysotile,  amosite, 
crocidolite,  anthophylite  asbestos,  tremolite 
asbestos,  and  actinolite  asbestos  but  does  not 
include  nonfibrous  or  nonasbestiforra 
minerals,  (b)  The  determination  of  fiber 
concentration  shall  be  made  by  counting  all 
fibers  longer  than  5  micrometers  in  length 
and  with  a,  length-to-width  ratio  of  at  least  3 
to  1  in  at  least  20  randomly  selected  fields 
using  phase  contrast  microscopy  at  400-45(J 
magnification. 

Events  Leading  up  to  the  Inspector 
General's  Recommendations 

In  1980.  we  requested  that  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  investigate 


health  problems  at  vermiculite 
operations,  including  one  in  Libby. 
Montana.  The  results  of  the  NIOSH 
study  were  published  in  1986  and        .  : 
indicated  very  high  occupational 
exposure  prior  to  1974  at  the  Libby 
operation.  The  highest  exposures  were 
in  the  mill.  In  1974,  the  mine  began  to 
use  a  wet  process  to  concentrate 
vermiculite  in  the  mill,  and  exposiu-es 
dropped  markedly.  The  study  also 
pointed  out  an  increased  risk  of  lung 
cancer  among  the  miners. 

In  November  1999,  a  Seattle 
newspaper  published  a  series  of  articles 
on  the  unusually  high  incidence  of 
asbestos-related  illnesses  and  fatalities 
among  individuals  who  had  lived  in 
Libby.  Montana.  The  miners  employed 
at  the  vermiculite  mine  in  Libby.  which 
produced  approximately  89  percent  of 
the  world's  supply  of  vermiculite  from 
1924  imtil  1991.  were  exposed  to 
asbestos  through  the  processing  of  ore 
and  inadvertently  carried  the  dust  home 
on  their  clothes  and  in  their  personal 
vehicles,  thereby  continuing  to  expose 
themselves  and  family  members. 
Because  MSHA  had  jurisdiction  over 
the  mine,  the  OIG  undertook  an 
evaluation  of  our  role  in  the  Libby 
situation. 

OIG  Findings  and  Recommendations 

The  findings  and  recommendations  of 
the  OIG  were  published  in  a  report 
dated  March  22.  2001.  The  OIG  found 
that  MSHA  had  conducted  regular 
inspections  and  personal  exposure 
sampling  at  the  Libby  mine.  The  OIG 
concluded:  "we  do  not  believe  that 
more  inspections  or  sampling  would 
have  prevented  the  current  situation  in 
Libby."  The  report  made  several 
recommendations  to  MSHA.  three  of 
which  would  require  rulemaking.  The 
OIG  recommended  that  MSHA:  (1) 
Lower  the  existing  PEL  to  a  more 
protective  level;  (2)  use  a  more  sensitive 
method.  Transmission  Electron 
Microscopy  (TEM),  to  quantify  fibers  in 
our  samples,  rather  than  the  Phase 
Contrast  Microscopy  (PCM)  method 
currently  used;  and  (3)  address  take- 
home  contamination  from  asbestos. 
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Reducing  the  PEL 

A  finding  of  OSHAs  1984  risk 
assessment  was  that  lowering  the  TWA 
PEL  from  2  f/cc  to  0.2  f/cc  reduced  the 
asbestos  cancer  mortality  risk  from 
lifetime  exposure  from  64  to  6.7  deaths 
per  1,000  exposed  workers,  respectively. 
OSHA  estimated  that  the  incidence  of 
asbestosis  would  be  5  cases  per  1.000 
workers  exposed  for  a  working  lifetime 
under  the  TVVA  PEL  of  0.2  f/cc.  In  1994. 
OSHA  promulgated  a  revised  substance- 
specific  standard  that  lowered  the 
asbestos  PEL  to  an  eight  (8)  hour  time- 
weighted  average  limit  of  0.1  f/cc  of  air. 
It  also  lowered  the  short-term  exposure 
limit  to  1.0  f/cc  as  averaged  over  a 
sampling  period  of  thirty  (30)  minutes. 
These  lowered  limits  reflected  scientific 
evidence  of  significant,  asbestos-related 
disease  risk  at  existing  exposure  levels. 
OSHA's  risk  assessment  also  showed 
that  reducing  exposure  to  0.1  f/cc  would 
further  reduce,  but  not  eliminate, 
significant  risk.  The  excess  cancer  risk 
'  at  that  level  would  be  reduced  to  a 
lifetime  risk  of  3.4  per  1,000  workers. 
These  data  indicate  that  if  we  adopt 
OSHA's  asbestos  PEL,  the  level  of  risk 
of  asbestos-related  diseases  would  be 
reduced  substantially. 

Analytical  Method 

At  least  two  methods  are  generally 
used  to  analyze  asbestos  in  air  samples: 
Phase  Contrast  Microscopy  (PCM)  and 
Transmission  Electron  Microscopy 
(TEM).  MSHA  uses  the  PCM  method.  A 
difference  between  the  two  methods  is 
the  level  of  magnification  available  to 
identify  and  count  fibers.  The  PCM 
method  magnifies  fibers  between  400 
and  450  fold  whereas  the  TEM  method 
magnifies  fibers  20,000  fold  or  greater. 
This  increased  magnification  allows  for 
the  mineralogical  identification  of  the 
fiber  and  allows  a  more  accurate  count 
of  asbestos  fibers  for  purposes  of 
evaluating  compliance  with  the  PEL. 
OSHA  uses  PCM  in  their  method  ID- 
160  to  measure  asbestos  in  air.  The 
NIOSH  Manual  of  Analytical  Methods 
(NMAM)  includes  asbestos  methods 
7400  and  7402.  Method  7400  is  a  PCM 
procedure,  equivalent  to  the  OSHA 
methods.  Method  7402  uses  TEM  to 
identify  fibers.  The  OIG  recommended 
that  MSHA  use  TEM  to  analyze  asbestos 
samples. 

Take-Home  Contamination 

Workers  can  carry  hazardous 
substances  home  from  work  on  their 
clothes,  bodies,  tools,  and  other  items. 
They  can  unknowingly  expose 
themselves  and  their  families  to  these 
substances,  causing  various  health 
effects.  In  our  1989  Air  Quality 


proposed  rule,  we  addressed  take-home 
contamination.  As  proposed,  miners 
would  have  been  required  to  wear 
protective  clothing  and  other  personal 
protective  equipment  before  entering 
areas  containing  asbestos.  They  would 
have  also  been  required  to  remove  their 
protective  clothing  and  store  them  in 
adequate  containers  to  be  disposed  of  or 
decontaminated  by  the  operator.  This  is 
a  common  practice  when  workers  are 
exposed  to  particularly  hazardous 
materials,  such  as  carcinogens,  in 
carrying  out  their  regular  job  duties.  The 
OIG  recommended  that  similar 
requirements  be  incorporated  into  a  new 
asbestos  rule.  OSHA,  NIOSH,  MSHA, 
and  the  Department  of  Labor  OIG  have 
addressed  the  issue  of  take-home 
contamination. 

OSHA 

The  OSHA  asbestos  standards  address 
protective  work  clothing  and  equipment 
(i.e.,  provision  and  use;  removal  and 
storage;  cleaning  and  replacement)  and 
hygiene  facilities  and  practices  (i.e., 
change  rooms;  showers;  lunchrooms)  to 
prevent  take-home  contamination 
[OSHA:  29  CFR  1910.1001  and  29  CFR 
1926.58). 

NIOSH 

The  Workers'  Family  Protection  Act 
of  1992  (Public  Uw  102-522.  29  U.S.C. 
671a)  directed  NIOSH  to  study 
contamination  of  workers'  homes  by 
hazardous  substances  (including 
asbestos)  transported  from  the 
workplace  [NIOSH:  'Protect  Your 
Family:  Reduce  Contamination  at 
Home.  "  DHHS  (NIOSH)  Publication  No. 
97-125.  NIOSH,  Cincinnati,  OH  (1997)). 
The  NIOSH  study  documented  cases  of 
home  contamination  from  28  countries 
and  36  states  in  the  United  States. 
Reported  cases  covered  a  wide  variety  of 
materials  (including  asbestos), 
industries,  and  occupations. 

NIOSH  discussed  the  prevention  of 
take-home  contamination  from  asbestos 
[NIOSH  (1997)1.  The  means  by  which 
hazardous  substances  (including 
asbestos)  have  reached  workers'  homes 
and  families  include  the  following: 
work  clothing:  tools  and  equipment; 
other  items  taken  home  from  work;  the 
worker's  body;  cottage  industries  (  i.e., 
work  performed  at  home);  and  family 
visits  to  the  workplace.  Asbestos 
reaching  workers'  homes  has  occurred 

orldwide,  resulting  in  all  forms  of 
a^estos  disease  among  workers'  family 
jmbers,  including  over  100  identified 

eaths  from  mesothelioma  in  the  United 

itates. 


MSHA 

Our  1989  proposed  rule  on  air  quality 
delineated  provisions  for  the  use  of 
protective  clothing  and  equipment  and 
hygiene  facilities  and  practices  to 
minimize  take-home  contamination 
from  asbestos  [54  FR  35760,  August  29. 
1989).  Due  to  the  long-term  health  risks, 
carcinogens  like  asbestos  warrant 
special  safety  requirements.  Under  the 
proposed  rule,  miners  would  have  had 
to  wear  full-body  protective  clothing 
(e.g.,  smocks,  coveralls,  or  long-sleeved 
shirts  and  pants  and  other  personal 
protective  equipment)  before  entering 
an  area  in  which  asbestos-containing  ore 
or  material  were  processed  or  handled. 
Upon  exiting  such  areas,  miners  would 
also  have  been  required  to  remove  their 
protective  clothing  and  equipment  and 
have  them  stored  in  impervious  (i.e.,  air- 
tight) containers,  which  would  either  be 
disposed  of  or  decontaminated  by  the 
employer.  Finally,  miners  would  have 
had  to  thoroughly  cleanse  themselves 
and  shower  upon  leaving  at  the  end  of 
the  workday.  NIOSH  stated  that  these 
measures  are  effective  in  reducing  or 
eliminating  take-home  contamination  ^ 

Department  of  Labor  Office  of  the 
Inspector  General 

The  Department  of  Labor  OIG 
supported  the  development  and 
implementation  of  special  safety 
requirements  (e.g.,  availability,  training, 
and  proper  use  of  personal  protective 
clothing  and  equipment;  appropriate 
storage,  disposal,  and  decontamination 
of  personal  protective  clothing  and 
equipment;  suitable  hygiene  facilities 
and  practices)  for  asbestos  and 
vermiculite  mining  and  milling 
[USDOL:  Evaluation  of  MSHA's 
Handling  of  Inspections  at  the  W.R. 
Grace  &  Company  Mine  in  Libby, 
Montana.  Report  No.  2E-06-620-0002. 
March  22.  2001.  USDOL.  Office  of  the 
Inspector  General.  Office  of  Analysis. 
Complaints  and  Evaluations. 
Washington,  DC  (2001).] 

MSHA's  Asbestos  Field  Sampling  and 
Awareness  of  Asbestos  Hazards 

Recently,  we  adopted  new  sampling 
techniques  and  have  increased  the 
scope  of  sampling  for  airborne  asbestos 
fibers  at  mines  in  an  attempt  to  better 
determine  miners'  exposure  levels  to 
asbestos.  Our  efforts  have  included 
taking  samples  at  all  existing 
vermiculite,  taconite.  talc,  and  other 
mines  to  determine  whether  asbestos  is 


•  NIOSH:  Report  to  Congress  on  Workers'  Home 
Contamination  Study  Conducted  Under  The 
Workers'  Family  Protection  Act  (29  U.S.C.  671a). 
DHHS  (NIOSH)  Publication  No.  95-123.  NIOSH. 
Cincinnati,  OH  (September  1995). 
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present  and  at  what  levels.  Since  the 
Spring  of  2000.  we  have  taken  almost 
900  samples  at  more  than  40  operations 
employing  more  than  4,000  miners.  A 
preliminary  review  and  analysis  by  the 
Agency  indicate  few  exposures  above 
the  OSHA  8-hr  TWA  of  0.1  f/cc 
occurred  during  the  sampling  period.  A 
final  report  on  the  sampling  results  will 
be  made  public  as  soon  as  it  is  available 
by  placing  it  on  our  Web  site  at  httpj 
/www.msha.gov,  under  the  link  to 
Special  Initiatives.  Asbestos,  a  single 
source  page.  Also,  the  report  will  be 
made  part  of  this  rulemaking  record. 
During  those  sampling  events,  we 
discussed  with  miners  and  mine 
operators  the  potential  hazards  of 
asbestos  and  the  types  of  preventive 
measures  that  could  be  implemented  to 
reduce  exposures.  We  are  encoiuaging 
mine  operators  to  comply  with  the 
OSHA  asbestos  PEL  of  0.1  f/cc.  Our 
current  8  hour  PEL  is  20-fold  higher 
than  OSHA's.  Our  intent  in  using  this 
approach  is  to  educate  operators  to 
recognize  that  a  "standard  of  care" 
based  on  lower  exposure  will  reduce  the 
potential  for  illness  and  liability. 

Impact  of  the  Rule 

We  are  assessing  both  the  costs  and 
benefits  of  intended  regulations  in 
accordance  with  Executive  Order  12866. 
Under  the  Executive  Order,  we  are  to 
base  decisions  on  the  best  reasonably 
obtainable  scientific,  technical, 
economic,  and  other  data  and 
information  concerning  the  need  for  and 
the  consequences  of  the  regulations.  We 
are  seeking  information  and  comment 
on  the  benefits  and  costs  related  to  the 
issues  addressed  in  this  ANPRM. 


T 


Issues 


We  are  seeking  any  supporting 
information  or  data  that  would  help  us 
evaluate  whether  to  lower  our  asbestos 
PEL,  to  revise  existing  PCM  or  TEM 
methods  and  criteria  specifically  for  the 
mining  industry,  to  implement 
safeguards  to  limit  take-home 
exposures,  and  the  likely  impact  on 
benefits  and  costs  of  such  rulemaking 
actions.  In  particular,  we  encourage  the 
public  to  respond  to  the  questions  posed 
below. 

Please  be  as  specific  as  possible  in 
your  responses  to  the  questions  and  in 
suggesting  alternatives.  When  you 
comment,  we  request  that  you  include 
the  rationale  for  the  comment  rather 
than  a  short  "yes"  or  "no"  answer. 
Please  also  include  specific  examples 
and  impact  estimates  where  possible  to 
support  your  rationale.  This  will  help  us 
to  effectively  evaluate  and  analyze  your 
qomments. 


1 .  Asbestos  PEL 

We  are  considering  rulemaking  to 
lower  both  the  eight  (8)  hour  time- 
weighted  average  and  the  short-term 
exposure  limits,  and  request  comments 
on  the  most  appropriate  fiber 
conc^trations  to  designate  in  light  of 
their  kealth  risk  and  their  technological 
and  etonomic  feasibility. 

We  seek  information,  data,  and 
comments  on  the  following: 

a.  What  exposure  limit  would  provide 
the  appropriate  level  of  protection  to 
exposed  miners?  Would  adopting  the 
OSHA  limits  afford  sufficient  protection 
to  miners? 

b.  MSHA's  recent  field  sampling  data 
show  that  none  of  the  samples  collected 
exceed  OSHA's  8  hoiu-  time  weighted 
average  of  0.1  f/cc  when  analyzed  using 
the  TEM  method.  Considering  the  low 
fiber  levels  observed,  what  would  be  an 
appropriate  agency  action? 

2.  Analytical  Method 

We  are  considering  the  use  of  TEM 
rather  than  PCM  to  analyze  fiber 
Scimples  that  may  contain  asbestos.  We 
seek  information,  data,  and  comment  on 
the  following: 

c.  What  is  the  advantage  for  MSHA  to 
use  TEM  to  initially  analyze  airborne 
fibers  collected  on  all  filters? 

d.  What  is  the  availability  and  cost  of 
commercial  TEM  analysis  services? 

e.  Should  we  measure  PEL 
compliance  using  TEM? 

f.  Are  there  studies  which  correlate 
asbestos  exposure  determined  by  TEM 
with  incidence  of  asbestos  disease? 

g.  Are  there  data  comparing  PCM  to 
TEM  fiber  counts  from  the  same  filter 
for  the  mine  enviroiunent? 

h.  What  method  is  most  appropriate 
for  MSHA  to  use  (  e.g.,  EPA,  ASTM, 
OSHA.  or  NIOSH)  to  analyze  bulk 
samples  for  asbestos  in  the  mining 
industry? 

3.  Take-Home  Contamination 

We  are  also  considering  methods  of 
reducing  take-home  contamination  from 
asbestos.  We  specifically  request 
information,  data,  and  comments  on  the 
following: 

i.  How  and/or  should  MSHA  require 
operators  to  address  take-home 
contamination  from  asbestos? 

j.  How  should  MSHA  asbestos 
regulations  provide  for  any  special 
needs  of  small  mine  operators? 

k.  What  technical  assistance  (e.g., 
step-by-step  instructions,  model 
programs,  certification  of  private 
programs)  should  we  provide  to  mine 
operators  when  they  develop  a  program 
to  reduce  take-home  contamination 
from  asbestos? 


1.  What  types  of  protective  clothing 
are  miners  ciurently  using  when 
working  in  areas  where  asbestos  is 
present? 

m.  What  types  of  preventive  measures 
(e.g.,  appropriate  disposal  of 
contaminated  clothing:  hand  and  face 
washing;  showering)  are  currently  in 
use  when  miners  leave  areas  where 
asbestos  may  be  present? 

4.  Sampling  and  Awareness  of  Asbestos 
Hazards 

We  are  reviewing  the  adequacy  of  our 
field  sampling  methods  for  asbestos  and 
how  sampling  results  are  being  used,  by 
both  MSHA  and  operators,  to  protect 
miners.  We  specifically  request 
information,  data,  and  comments  on  the 
following: 

n.  How  can  mineral  dust  interference 
be  most  acciuately  removed  from  the 
samples? 

0.  Does  oiu"  current  field  sampling 
meet  the  needs  of  the  mining 
community? 

p.  How  should  mine  operators  ensure 
that  miners  are  aware  of  potential 
asbestos  hazards  at  the  mine  site  and 
provide  adequate  protection? 

q.  What  educational  and  technical 
assistance  (e.g..  step-by-step 
instructions,  model  programs)  should 
we  provide  to  mine  operators  when  we 
develop  a  program  to  sample  and 
analyze  for  asbestos? 

r.  What  other  factors,  circumstances,    . 
or  measiu'es  should  MSHA  consider 
when  engineering  controls  can  not 
reduce  asbestos  exposure  below  the 
PEL? 

5.  Impact 

We  anticipate  that  the  benefits  of  a  , 
rulemaking  addressing  measurement 
and  control  of  asbestos  would  be  the 
reduction  or  elimination  of  asbestos- 
related  diseases  (cancers  and  asbestosis) 
arising  from  exposure  to  asbestos.  We 
anticipate  there  will  be  operator  and 
agency  costs  associated  with  lowering 
our  asbestos  PEL,  reducing  take-home 
contamination,  and  using  TEM  to 
analyze  fiber  samples. 

We  request  information,  data,  and 
comments  on  the  following: 

s.  How  many  miners  are  currently 
being  exposed  to  asbestos? 

t.  What  engineering  controls  and 
personal  protective  equipment  are 
currently  being  used  to  protect  miners 
from  exposure  to  asbestos  and  to 
prevent  take-home  contamination?  What 
are  the  costs  of  these  engineering 
controls  and  personal  protective 
equipment? 

u.  What  would  be  the  benefits  of  a 
rule  that  would  reduce  exposure  to 
asbestos? 
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V.  What  would  be  the  costs  of  such  a 
rule? 

Dated:  March  22.  2002.       '' 
Dave  D.  Lauriski, 

Assistant  Secretary  oj  Labor  for  Mine  Safety 
and  Health. 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
RIN  1S06-AA22 

Amendments  to  tt>e  Bank  Secrecy  Act 
Regulations;  Requirement  That 
Casinos  and  Card  Clubs  Report 
Suspicious  Transactions;  Request  for 
Additional  Comments 

agency:  Financial  Crimes  Enforcement 
Network  ("FinCEN").  Treasury. 
action:  Proposed  regulations: 
Reopening  of  comment  period  and 
request  for  additional  comments. 


SUMMARY:  FinCEN  is  soliciting 
additional  comments  concerning  the 
proposed  standard  for  the  reporting  by 
casinos  and  card  clubs  of  suspicious 
activity.  To  allow  the  submission  of 
such  comments,  it  is  re-opening  for  60 
additional  days  the  comment  period  for 
the  relevant  notice  of  proposed 
rulemaking. 

DATES:  Additional  written  comments 
about  the  reporting  standard  must  be 
received  on  or  before  May  28,  2002. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Office  of  Chief  Counsel, 
Financial  Crimes  Enforcement  Network, 
Department  of  the  Treasury,  Post  Office 
Box  39,  Vienna,  VA  22183,  Attention: 
NPRM— Casino  SAR  Rule.  (Comments 
may  also  be  submitted  by  electronic 
mail  to  the  following  Internet  address: 
"regcominen(s@/i/icen. freas.gov"  with 
the  caption  in  the  body  of  the  text 
"Attention:  NPRM— Casino  SAR  Rule.") 
For  additional  instructions  and  terms 
for  the  submission  of  comments,  see 
Supplementary  Information  imder  the 
heading  "FV.  Submission  of  Comments" 
in  the  notige  of  proposed  rulemaking, 
published  on  May  18,  1998,  about 
casino  reporting  of  suspicious 
transactions.  63  FR  27230.  27237  (May 
18, 1998). 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  G.  D)inis,  Executive  Assistant 
Director  (Regulatory  Policy),  FinCEN, 
(703)  905-3930;  Judith  Starr,  Chief 
Coimsel,  and  Christine  L.  Schuetz. 
Attorney- Advisor.  Office  of  Chief 
Counsel,  FinCEN,  (703)  905-3590. 
SUPPLEMENTARY  INFORMATION:  On  May 
18, 1998,  FinCEN  issued  a  notice  of 


proposed  rulemaking,  63  FR  27230  (the 
"Notice"),  imder  the  terms  of  the  Bank 
Secrecy  Act,'  concerning  the  reporting  . 
by  casinos  ^  of  suspicious  transactions.  ^ 
The  comment  period  for  the  Notice 
ended  on  September  15, 1998. 

FinCEN  received  18  comment  letters 
on  the  Notice.  In  addition,  FinCEN  held 
four  public  meetings  on  the  Notice 
during  the  comment  period.  The 
meetings  were  held  in  New  Orleans, 
Louisiana  on  July  14, 1998;  Chicago. 
Illinois  on  July  23. 1998;  Scottsdale. 
Arizona  on  August  6,  1998;  and  New 
York  City.  New  York  on  September  9. 
1998. 

One  of  the  primary  issues  raised  in 
the  written  comments  and  public 
meetings  was  the  nature  of  the  proposed 
standani  for  reporting  of  suspicious 
transactions.  As  explained  more  fully 
below.  FinCEN  has  determined  to 
reopen  the  comment  period  with  respect 
to  that  issue. 

I.  The  Proposed  Reporting  Standani. 

The  rule  proposed  in  the  Notice 
would  require  a  casino  to  report  a 
transaction  to  the  Treasiuy  Department, 
if  that  transaction  is: 

conducted  or  attempted  by,  at,  or  through  a 
casino,  and  involves  or  aggregates  at  least 
$3,000  in  funds  or  other  assets,  and  the 
casino  knows,  suspects,  or  has  reason  to 
suspect  that  the  transaction  (or  a  pattern  of 
transactions  of  which  the  transaction  is  a 
part): 

(i)  Involves  funds  derived  from  illegal 
activity  or  is  intended  or  conducted  in  order 
to  hide  or  disguise  funds  or  assets  derived 
from  illegal  activity  (including,  without 
limitation,  the  ownership,  nature,  source, 
location,  or  control  of  such  funds  or  assets) 
as  part  of  a  plan  to  violate  or  evade  any 
federal  law  or  regulation  or  to  avoid  any 


•  Titles  I  and  II  of  Public  Law  91-508.  as 
amended,  codified  at  12  U.S.C.  18Z9b,  12  U.S.C. 
1951-59,  and  31  U.S.C.  5311-5330.  The  Bank 
Secrecy  Act  authorizes  the  Secretary  of  the 
Treasury,  inter  alia,  to  issue  regulations  requiring 
financial  institutions  to  keep  records  and  file 
reports  that  are  determined  to  have  a  high  degree 
of  usefulness  in  criminal,  lax.  and  regulatory 
matters,  or  in  the  conduct  of  intelligence  or  counter- 
intelligence activities,  to  protect  against 
.  international  terrorism,  and  to  implement  counter- 
money  laundering  programs  and  compliance 
procedures.  Language  expanding  the  scope  of  the 
Bank  Secrecy  Act  to  intelligence  or  counter- 
intelligence activities  to  protect  against 
international  terrorism  was  added  by  Section  358  of 
the  Uniting  and  Strengthening  America  by 
Providing  Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT  ACT)  Act 
of  2001.  PL.  107-56. 

^  In  this  document,  the  term  "casino"  when  used 
alone,  includes  a  reference  both  to  casinos  and  to 
card  clubs,  as  the  latter  term  is  defined  in  31  CFR 
103.11(n)(8).  unless  the  context  clearly  indicates 
otherwise.  See  31  CFR  103.11(nK7XiiJ) 

^  The  Notice  also  proposed  related  changes  to  the 
provisions  of  31  CFR  103.54  (subsequently  re- 
numbered as  103.64)  relating  to  casino  compliance 
programs. 


transaction  reporting  requirement  under 
federal  law  or  regulation; 

(ii)  Is  designed,  whether  through 
structuring  or  any  other  means,  to  evade  any 
requirements  of  this  part  or  of  any  other 
regulations  promjulgated  under  the  Bank 
Secrecy  Act,  Pub!  L.  91-508,  as  amended, 
codified  at  12  U.S'.C.  1829b,  12  U.S.C.  1951- 
1959.  and  31  U.S.C.  5311-5330;  or 

(iii)  Has  no  business  or  apparent  lawful 
purpose  or  is  not  the  sort  in  which  the 
particular  customer  would  normally  be 
expected  to  engage,  and  the  casino  knows  of 
no  reasonable  explanation  for  the  transaction 
after  examining  the  available  facts,  including 
the  background  and  possible  purpose  of  the 
transaction.*  (Emphasis  added.) 

The  proposed  reporting  standard 
(except  for  differing  dollar  thresholds)  is 
the  same  as  that  adopted  by  the 
Treasury- Department  for  suspicious 
transaction  reporting  by  depository  . 
institutions,  money  transmitters,  and 
issuers,  sellers,  and  redeemers  of  money 
orders  and  traveler's  checks.  See  31  CFR 
103.18(a)(2),  relating  to  suspicious 
activity  reporting  by  banks,  and  31  CFR 
103.20(a)(2).  relating  to  suspicious 
activity  reporting  hf  certain  money  . 
services  businesses.^  It  is  also  the  same 
reporting  standard  that  the  Treasury 
Department  proposed  in  a  Notice  of 
Proposed  Rulemaking  relating  to 
extension  of  the  requirement  to  report 
suspicious  activity  to  brokers  and 
dealers  in  securities.^ 

Commenters  on  the  Notice  have 
argued  strongly,  however,  that  requiring 
reporting  if  a  casino  "has  reason  to 
suspect"  that  a  transaction  falls  into  one 
of  the  three  categories  of  reportable 
transaction,^  is  inappropriate,  because 
the  "fast-paced,  entertainment-filled 
environment"  at  casinos  is  vastiy 
different  from  the  environment  of  most 
other  financial  institutions.  They  assert 
that  customers  in  a  casino  cannot  be 
relied  upon  to  act  in  ways  consistent 
with  any  particular  norm  of  financial 
transaction,  but  may  be  motivated  in  the 
way  they  transfer  and  wager  funds  by 
^  factors  such  as  gambling  strategies, 
intuition,  or  gambling  superstitions.  The 
wider  range  of  motivations  reflected  in 


*  See  proposed  31  CFR  103.21(a)(2KiHiii).  63  FR 
at  27239  (May  18, 1998). 

*  Banks  have  been  required  to  file  suspicious 
activity  reports  since  April  1, 1996.  The  suspicious 
transaction  reporting  rules  for  depository 
institutions  were  renumbered  as  part  of  the 
rulemaking  relating  to  the  reporting  of  suspicious 
transactions  by  certain  money  services  businesses. 
See  65  FR  13683  (March  14,  2000).  The  suspicious 
transaction  reporting  rules  for  the  categories  of  • 
money  services  businesses  described  in  the  text 
took  effect  on  )anuary  1,  2002. 

•See  66  FR  67670  (December  31.  2001). 

'  Because  the  standard  requires  reporting  when  a 
financial  institution  has  "reason  to  suspect"  that  a 
transaction  is  suspicious,  the  standard  is  referred  to 
in  the  comments  and  in  this  document  as  an 
"obiective  reporting  standard." 


.*  m'*  M£% 
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the  actions  of  casino  customers,  in  turn, 
will  multiply  the  difficulties  that 
casinos  face  in  seeking  to  determine 
which  transactions  are  truly  suspicious. 
The  commenters  thus  assert  that  casinos 
should  be  subject  to  a  standard  in  which 
reporting  of  suspicious  activities  is 
required  only  if  a  casino  "knows, 
suspects,  or,  in  the  judgment  of  the 
casino,  has  reason  to  suspect"  that  a 
transaction  is  suspicious.  (Emphasis 
added.)" 

FinCEN  is  concerned  that  the 
commenters  may  have  misperceived  the 
meaning  of  the  reporting  standard 
proposed  in  the  Notice.  A  "reason  to 
suspect"  standard  takes  as  its  baseline 
the  practical  experience  and  expertise  of 
industry  officials  in  evaluating  risks  in 
the  enterprise  involved.  Financial 
institutions  (and  different  institutions 
within  a  particular  segment  of  the 
financial  industry)  operate  in  different 
ways  and  under  different  conditions, 
and  the  self-adjusting  quality  of  a 
"reason  to  suspect"  standard  is  what 
makes  that  standard  sufficiently  flexible 
to  apply,  for  example,  to  international  or 
money  center  banks,  community  banks, 
non-bank  money  transmitters,  and 
sellers  of  money  orders. 

Casino  operations,  themselves,  have 
different  parts.  Transactions  that  take 
place  at  a  casino's  cage — where  chips 
and  tokens  are  purchased  or  redeemed, 
customers'  deposit  and  credit  accoimts 
are  opened  or  settled,  checks  are 
purchased  or  cashed,  and  fimds 
transfers  are  initiated  or  received — are 
little  different  (other  than  for  the  use  of 
gambling  chips  and  tokens)  than  the 
sorts  of  transactions  that  can  take  place 
at  a  teller's  window  in  a  depository 
institution.  Transactions  on  a  gaming 
floor  (such  as  wagering  of  currency  or 
purchasing  of  currency  for  chips),  take 
place  in  a  far  different  environment.  But 
a  "reason  to  suspect"  standard  adjusts, 
by  its  very  nature,  to  the  different  sorts 
of  activities  and  the  different 
environments  in  which  financial 
transactions  take  place,  whether  within 
one  financial  institution  or  as  between 
financial  institutions.  Whether  a  casino 
has  reason  to  suspect  that  a  transaction 
or  series  of  transactions  is  suspicious 
imder  the  terms  of  the  rule  may,  and 
likely  will,  involve  far  different 
considerations  for  wagering  activity  (for 
precisely  the  reasons  the  commenters 
cite)  than  for  transactions  at  a  casino 
cage  or  a  slot  booth.  But  that  does  not 
mean  that  it  is  inappropriate  to  ask  that 


"  Regulations  of  the  Nevada  Gaming  Control 
Board,  requiring  suspicious  transaction  reporting  by 
casinos  in  that  state,  under  the  Nevada  state 
regulatory  system,  adopt  the  "subjective  standard" 
sought  by  the  commenters. 


an  institution  meet  such  a  standard  in 
evaluating  the  (different)  relevant  facts. 

Commenters  also  argued  that  language 
protecting  a  casino's  judgment  was 
absolutely  necessary  to  bar  after-the-fact 
determinations  by  enforcement  officials 
about  a  casino's  decision  not  to  report 
a  transaction.  They  suggested  that 
casinos  would  find  it  necessary,  in  order 
to  defend  their  judgment,  to  document 
their  reasons  for  not  filing  a  suspicious 
activity  report  with  respect  to 
transactions  that  meet  the  reporting 
threshold.  " 

Again,  FinCEN  believes  that  the 
commenters  may  have  misperceived  the 
"reason  to  suspect"  standard.  In 
adopting  thfl  rule  requiring  the  reporting 
of  suspicious  transactions  by  depository 
institutions,  FinCEN  stated  that  it 
anticipated  that,  "in  general  the  area  for 
inquiry  in  the  case  of  failiu^  to  report 
will  center  upon  both  the  facts  of  the 
particular  failure  and  what  the  failiue 
indicates  about  the  bank's  compliance 
systems  and  attention  to  the  Bank 
Secrecy  Act  rules  in  general."  61  FR 
4326,  4330  (February  5,  1996).  The  same 
logic  applies  to  all  categories  of 
financial  institutions. 

The  determinative  question,  in  all 
cases,  is  whether  a  "reason  to  spspect" 
existed  at  the  time  and  in  the 
circumstances,  in  which  the  transaction 
occurred  whenever  and  by  whomever 
the  question  is  asked. ^°  By  way  of 
contrast,  the  standard  proposed  by  the 
commenters  would  appear  to  leave  the 
decision  whether  to  file  a  suspicious 
activity  report  entirely  to  the  discretion 
of  the  casino  and  to  preclude  altogether 
review  of  the  casino's  compliance  with 
any  reporting  requirement,  iinless  the 
government  were  able  to  show  that  the 
casino's  employees  possessed  actual 
knowledge  or  suspicion  that  they  were 
witnessing  or  participating  in  money 
laundering  or  structuring  of 
transactions,  or  in  other  types  of 
financial  crime. 

The  proposed  rule  asks  a  casino  to 
exercise  due  diligence  in  evaluating  the 


'Commenters  predicted  substantial  overreporting 
in  an  attempt  by  casinos  to  avoid  later  questions, 
and  some  commenters  even  suggested  that  casinos 
might  file  suspicious  activity  reports  with  respect 
to  all  transactions  that  exceeded  the  reporting 
threshold. 

'"The  determination  whether  a  transaction  at  a 
casino  cage  or  slot  booth,  or  on  the  gaming  floor, 
requires  reporting  will  naturally  require  analysis 
and  judgment  on  the  part  of  casino  personnel,  in 
light  of  their  experience  and  industry  experience. 
But  it  is  not  the  purpose  of  the  proposed  rule  to 
"second  gfiess"  casino  executives;  in  fact, 
articulation  of  a  "reason  to  suspect"  standard  can 
as  easily  restrict  government  flexibility  in 
challenging  casino  officials'  judgments  with  the 
benefit  of  hindsight,  as  it  can  open  questions  about 
whether  a  particular  casino's  judgments,  on 
particular  facts,  met  that  standard. 


facts  before  the  institution  and  seeking 
to  identify  those  transactions  that 
should  appear  suspicious  in  light  of  the 
particular  circumstances  and  industry 
experience."  The  corresponding  rules 
ask  the  same  of  banks  and  money 
services  businesses. 

Casinos  understand  their  business 
and  the  nature  of  the  gaming  industry. 
The  extent  to  which  casinos  carefully 
monitor  gaming  activities  for  loss- 
protection  and  other  business  purposes 
is  well  documented.  Within  that 
context,  a  duty  to  investigate  potentially 
suspicious  activity  fiulher — to  exercise 
due  diligence — would  appear  no  more 
or  less  difficult  for  a  casino  than  for  a 
bank  or  money  transmitter. 

As  a  final  note,  the  rule  that  Treasury 
ultimately  promulgates  requiring 
casinos  to  file  suspicious  transaction 
reports  will  apply  to  casinos  located  in 
Nevada.  Since  May  1985,  casinos 
located  in  Nevada  have  been  exempt 
from  certain  Bank  Secrecy  Act 
requirements  pursuant  to  a 
memorandum  of  agreement  between  the 
Treasury  Department  and  the  State  of 
Nevada  on  behalf  of  Nevada  casinos 
under  31  CFR  103.45(c)(1) 
(subsequently  renumbered  as  103.55).^2 
By  its  terms,  the  memorandum  of 
agreement  only  exempts  Nevada  casinos 
from  the  BSA  requirements  applicable 
to  casinos  at  the  time  it  was  signed, 
including  currency  transaction  reporting 
and  recordkeeping  requirements. 
Treasiuy's  proposal  to  extend  a 
requirement  to  report  suspicious 
activity  to  casinos  would  therefore  not 
be  covered  by  the  exemption 'contained 
in  the  memorandum  of  agreement. 

In  order  to  obtain  an  exemption  from 
a  Bank  Secrecy  Act  requirement,  a  state 
must  subject  the  class  of  transactions  for 
which  the  exemption  is  sought  to 
requirements  that  the  Secretary  of  the 
Treasury  deems  "substantially  similar" 
to  those  promulgated  by  Treasury  under 
Title  31  with  respect  to  the  class  of 
transactions."  In  addition,  there  must 
be  adequate  provision  for  enforcement 
of  the  class  of  transactions  to  be 
exempted.  If  Treasury  ultimately  adopts 


"The  rule  proposed  in  the  Notice  specifically 
requires  the  incorporation  of  considerations  relating 
to  the  reporting  of  suspicious  transactions  into  a 
casino's  Bank  Secrecy  Act  compliance  programs. 
See  proposed  31  CFR  103.54(a)(2)(ii)  and 
(a)(2)(v)(B),  63  FR  27230,  27236-37,  27240.  (Section 
103.54  was  subsequently  renumbered  as  103.64) 

"  31  CFR  103.55(c)(1)  provides  that  the  Secretary 
of  the  Treasury  may  grant  exemptions  to  the  casinos 
in  any  state  "whose  regulatory  system  substantially 
meets  the  reporting  and  recordkeeping 
requirements  of  this  part." 

"  See  31  U.S.C.  5318(a)(5),  which  was  added  to 
the  BSA  by  section  410  of  the  Money  Laundering 
Suppression  Act,  Title  IV  of  the  Riegle  Community 
Development  and  Regulatory  Improvement  Act  of 
1994.  Pub.L.  103-325  (September  23,  1994). 
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a  suspicious  transaction  reporting 
requirement  that  incorporates  an 
objective  reporting  standard,  the 
difference  between  such  a  standard  and 
a  subjective  reporting  standard,  a 
distinction  with  respect  to  which 
commenters  have  expressed 
considerable  concern,  would  be  a 
significant  factor  in  determining 
whether  Nevada's  suspicious 
transaction  reporting  rule  would  be 
•'substantially  similar"  to  Treasury's 
rule.  For  this  reason,  we  are  formally 
encouraging  Nevada  casinos  to 
comment  on  the  "reason  to  suspect" 
standard  contained  in  the  Notice. 

n.  Request  for  Additional  Comments 

FinCEN  is  reopening  the  comment 
period  for  the  reporting  of  suspicious 
transactions  by  casinos,  in  order  to 
solicit  responses  to  the  discussion  of  the 
"reason  to  suspect"  standard  that 
appears  above,  and  additional  views 
about  the  best  way  to  apply  to  casinos 
the  due  diligence  obligations  inherent  in 
suspicious  transaction  reporting. 

Specifically  FinCEN  requests 
additional  comments  on  the  following 
issues: 

(1)  The  application  of  the  objective 
"reason  to  suspect"  standard  (as 
proposed  in  the  Notice  and  as  further 
explained  in  this  document)  to  the 
casino  industry,  given  the  self-adjusting 
nature  of  such  a  standard.  In  particular, 
FinCEN  invites  comment  about  whether 
it  would  be  helpful  to  add  language  to 
the  rule  or  preamble  explaining  that  the 
objective  standard  necessarily  takes  into 
accoimt  differences  in  the  operating 
environment  in  various  parts  of  a 
financial  institution  (for  example,  as 
between  casino  cage  and  gaming  floor 
activities). 

(2)  The  ability  of  casinos  to  satisfy  a 
due  diligence-based  standard,  especially 
given  the  nature  of  existing  casino  risk 
management  and  customer  monitoring 
practices. 

(3)  The  extent  to  which  the  due 
diligence  notion  addresses  concerns 
about  possible  subsequent  review  by  the 
government  of  a  financial  institution's 
decisions  that  a  report  is  (or  is  not) 
required  in  particular  cases. 

(4)  The  meaning  of  the  phrase  "in  the 
judgment  of  the  casino,  has  reason  to 
suspect,"  proposed  by  several 
commenters,  and  the  result  of  its 
application. 

Dated:  March  22.  2002. 
Junes  F.  Sloan, 

Director,  Financial  Crimes  Enforcement 
Network. 
(FR  Doc.  02-7558  Filed  3-28-02;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  tfie  Secretary 

32  CFR  Part  220 
[0720-AA67] 

Collection  From  Third  Party  Payers  of 
Reasonable  Ctiarges  for  Health  Care 
Services 

agency:  Office  of  the  Assistant 

Secretary  of  Defense  (Health  Affairs), 

DoD. 

ACTIOM:  Proposed  rule.  


summary:  This  proposed  rule  is  to 
implement  provisions  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2000,  which  amended  the  statutory 
obligation  of  the  third  party  payers  to 
replace  the  "reasonable  cost"  basis  of 
the  Third  Party  Collection  Program  with 
a  "reasonable  charge"  basis,  and  also 
authorized  methods  to  be  used  for  the 
computation  of  reasonable  charges.  We 
propose  to  adopt  the  "reasonable 
charge"  basis  and  generally  to  use 
CHAMPUS  payment  rates  as  the 
reasonable  charges  under  the  Program. 
This  rule  also  implements  the 
provisions  added  by  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2002  related  to  the  charging  of  fees 
for  care  to  civilians  who  are  not  covered 
beneficiaries. 

DATES:  Comments  must  be  received  by 
May  28,  2002. 

ADDRESSES:  Send  comments  to  Lt.  Col. 
Rose  Layman,  Uniform  Business  Office. 
Office  of  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  TRICARE 
Management  Activity.  Resoim:e 
Management,  5111  Leesbiu^  Pike.  Suite 
810,  Falls  Church,  VA  22041-3206. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Col.  Rose  Layman  at  (703)  681-8910. 
SUPPLEMENTARY  INFORMATION:  Our  goal 
is  to  publish  a  final  rule  in  early  2002 
with  an  effective  date  of  April  1.  2002. 
In  keeping  with  our  intention  to  adopt 
a  rate  structure  more  consistent  with  the 
civilian  health  insurance  industry 
practice,  this  rule  proposes  an  itemized 
methodology  for  outpatient  services.  A 
combination  of  our  current  rate 
methodology,  based  on  cost,  and  new 
methodology  based  on  CHAMPUS 
payment  rates  will  be  used. 

Due  to  the  extensive  system  and 
practices  required  in  over  500  facilities, 
a  phased-in  approach  to  our 
methodology  will  be  applied.  The 
current  inpatient  methodology  of  an  all- 
inclusive  DRG-based  rate  (including 
professional  charges)  will  continue  to  be 
utilized  for  FY  02.  In  FY  03,  we  will 
begin  to  bill  separately  for  hospital 


charges  (using  a  DRG-based  schedule  of 
costs)  and  professional  charges  (using 
the  CPT-4  based  CHAMPUS  Maximum 
Allowable  Charges  (CMAC)  rates).  Our 
program  changes  in  FY  02  will  focus  on 
outpatient  services. 

Our  analysis  indicates  that  the 
transition  from  reasonable  costs  to 
reasonable  charges  will  most  likely  not 
increase  the  amount  of  money  collected 
for  the  services  provided.  We  undertook 
an  analysis  comparing  our  current  rate 
structure  based  on  cost  data  with  the 
charges  based  on  the  CMAC  rates.  An 
initial  sample  of  500  patient  encounters 
was  obtained  from  Military  Treatment 
Facilities  across  all  three  Services  from 
various  regions.  These  patient 
encounters  were  priced  with  the 
National  average  CMAC  pricing  scale  as 
well  as  the  current  all-inclusive 
methodology.  The  average  of  both 
pricing  schemes  found  the  totals  to  be 
within  a  ten-dollar  range  of  each  other. 
Thus,  we  anticipate  billing  at 
approximately  the  same  aggregate  level. 
The  benefit  of  the  change  in 
methodology  is  that  each  bill  will  be      - 
much  more  appropriate  for  the  actual 
services  provided  to  the  patient  and  will 
be  itemized  in  the  manner  to  which  the 
health  insurance  industry  is 
accustomed.  Therefore,  although  it  is 
not  based  on  actual  DoD  costs  (because 
our  cost  accounting  systems  do  not  have 
patient  level  specification),  we  believe 
adoption  of  the  CMAC  rates  is  more 
representative  of  actual  costs  specific  to 
the  services  provided  to  a  patient  than 
is  our  current  aggregated  clinic  visit 

rate. 

The  format  of  line-item  charges  will 
more  closely  resemble  that  currently 
used  by  facilities  of  the  Department  of 
Veteran's  Affairs.  Under  this  rule,  DoD 
facilities  will  bill  for  the  majority  of 
outpatient  care  utilizing  the  Health  Care 
Common  Procedure  Coding  System  with 
individual  charges  associated  with  these 
codes.  Third  party  payers  who  receive 
claims  from  both  entities,  will  now  see 
greater  similarity  between  the  DoD  and 
VA.  However,  the  rates  and  business 
rules  utilized  by  these  two  agencies  will 
vary,  with  the  VA's  usual  and 
customary  rate  based  on  independent 
calculation,  and  the  DoD's  rate  based  on 
the  long-established  CHAMPUS 
methodology. 

This  approach  is  also  consistent  with 
the  newly  enacted  10  U.S.C.  1079b. 
which  reaffirms  the  authority  of  the 
Secretary  of  Defense  to  "implement 
procedures  under  which  a  military 
medical  treatment  facility  may  charge 
civilians  who  are  not  covered 
beneficiaries  (or  their  insurers)  fees 
representing  the  costs,  as  determined  by 
the  Secretary,  of  trauma  and  other 
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medical  care  provided  to  such 
civilians."  It  is  the  Secretary's 
determination  that  the  CHAMPUS 
payment  rates  best  represent  the  costs  of 
providing  care  to  all  patients  in  Military 
Treatment  Facilities. 

Rulemaking  Procedures 

We  have  reviewed  this  proposed  rule 
in  accordance  with  the  provisions  of 
Executive  Order  12866,  the 
Congressional  Review  of  Agency 
Rulemaking  Act  (5  U.S.C.  801-808).  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612). 

This  rule  has  been  designated  as 
significant  rule  and  has  been  reviewed 
by  the  Office  Management  and  Budget 
as  required  under  the  provisions  of 
Executive  Order  12866.  It  is  not  an 
economically  significant  action  or  a 
major  rule,  and  it  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  rule  does  this  rule  affect  matter 
addressed  by  the  Unfunded  Mandates 
Reform  Act  (Pub.  L.  104-4)  or  Executive 
Order  13132  concerning  Federalism. 
Also,  this  proposed  rule  does  not 
involve  new  information  collection 
requirements  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
This  proposed  rule  will  align  DoD  closer 
to  civilian  industry  practices  for  health 
care  billing  and  collections;  it  will  have 
no  significant  economic  or  regulatory 
impact  on  any  entity. 

"This  is  a  proposed  rule.  Public 
comments  are  invited. 

List  of  Subjects  in  32  CFR  Part  220 

Iciaims.  Health  care.  Health  insurance. 

For  reasons  set  forth  in  the  preamble, 
the  Department  of  Defense  proposes  to 
amend  32  CFR  Part  220  as  follows: 

PART  220— COLLECTION  FROM 
THIRD  PARTY  PAYERS  OF 
REASONABLE  CHARGES  FOR 
HEALTHCARE  SERVICES 


1.  The  authority  citation  for  32  CFR 
part  220  continues  to  read  as  follows: 

lAuthority:  5  U.S.C.  301: 10  U.S.C.  1095. 

2.  Section  220.1  is  revised  to  read  as 
follows: 

§  220.1    Purpose  and  applicability. 

(a)  This  part  implements  the 
provisions  of  10  U.S.C.  1095, 1097b(b), 
and  1079b.  In  general.  10  U.S;C.  1095 
establishes  the  statutory  obligation  of 
thfrd  party  payers  to  reimburse  the 
United  States  the  reasonable  charges  of 
healthcare  services  provided  by 
facilities  of  the  Uniformed  Services  to 
covered  beneficiaries  who  are  also 
covered  by  a  third  party  payer's  plan. 


Section  1097b(b)  elaborates  on  the 
methods  for  computation  of  reasonable 
charges.  Section  1079b  addresses 
charges  for  civilian  patients  who  are  not 
normally  beneficiaries  of  the  Military 
Health  System.  This  part  establishes  the 
Department  of  Defense  interpretations 
and  requirements  applicable  to  all 
healthcare  services  subject  to  10  U.S.C. 
1095,  1097b(b),  and  1079b. 

(b)  This  part  applies  to  all  facilities  of 
the  Uniformed  Services;  the  Department 
of  Transportation  administers  this  part 
with  respect  to  facilities  of  the  Coast 
Guard,  not  the  Department  of  Defense. 

(c)  This  part  applies  to  pathologj' 
services  provided  by  the  Armed  Forces 
Institute  of  Pathology.  However,  in  lieu 
of  the  rules  and  procedures  otherwise 
applicable  under  this  part,  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
may  establish  special  rules  and 
procedures  under  the  authority  of  10 
U.S.C.  176  and  177  in  relation  to 
cooperative  enterprises  between  the 
Armed  Forces  Institute  of  Pathology  and 
the  American  Registry  of  Pathology. 

3i  Section  220.2  is  amended  by 
revising  paragraphs  (a)  and  tb)  to  read 
as  follows: 

§  220.2    Statutory  obligation  of  third  party 
payer  to  pay. 

(a)  Basic  rule.  Pursuant  to  10  U.S.C. 
1095(a)(1),  a  third  party  payer  has  an 
obligation  to  pay  the  United  States  the 
reasonable  charges  for  healthcare 
services  provided  in  or  through  any 
facility  of  the  Uniformed  Services  to  a 
covered  beneficiary  who  is  also  a 
beneficiary  under  the  third  party  payer's 
plan.  The  obligation  to  pay  is  to  the 
extent  that  the  beneficiary  would  be 
eligible  to  receive  reimbursement  or 
indemnification  from  the  third  party 
payer  if  the  beneficiary  were  to  incur 
the  costs  on  the  beneficiary's  own 
behalf. 

(b)  Application  of  cost  shares.  If  the 
third  party  payer's  plan  includes  a 
requirement  for  a  deductible  or 
copayment  by  the  beneficiary  of  the 
plan,  then  the  amount  the  United  States 
may  collect  from  the  third  party  payer 
is  the  reasonable  charge  for  the  care 
provided  less  the  appropriate  deductible 
or  copayment  amount. 
***** 

4.  Section  220.4  is  amended  by 
revising  paragraph  (c)(2)(iii)  to  read  as 
follows: 

§  220.4    Reasonable  terms  and  conditions 
of  health  plan  permissible. 

***** 

(c)*  *  * 
(2)*   *   * 

(iii)  Such  provisions  are  not 
permissible  if  they  would  not  affect  a 


third  party  payer's  obligation  under  this 
part.  For  example,  concurrent  review  of 
an  inpatient  hospitalization  would 
generally  not  affect  the  third  party 
payer's  obligation  because  of  the  DRG- 
based.  per-admission  basis  for 
calculating  reasonable  charges  under 
§  220.8(a)  (except  in  long  stay  outlier 
cases,  noted  in  §  220.8(aO(4)). 
***** 

5.  Section  220.8  is  amended  by 
revising  the  section  heading  and 
paragraphs'(a),  (b).  (c).  (e).  (f).  (h).  (i),       ■ 
and  (j)  and  by  removing  paragraphs  (k) 
and  (1)  to  read  as  follows: 

§  220.8    Reasonable  charges. 

(a)  In  general.  (1)  Section  1095(f)  and 
section  1097b(b)  both  address  the  issue 
of  computation  of  rates.  Between  them, 
the  effect  is  to  authorize  the  calculation 
of  all  third  party  payer  collections  on 
the  basis  of  reasonable  charges  and  the 
computation  of  reasonable  charges  on 
the  basis  of  per  diem  rates,  all-inclusive 
per-visit  rates,  diagnosis  related  groups 
rates,  rates  used  by  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS)  program  to 
reimburse  authorized  providers,  or  any 
other  method  the  Assistant  Secretary  of 
Defense  (Health  Affairs)  consider^ 
appropriate  and  establishes  in  this  part. 
Such  rates,  representative  of  costs,  are 
also  endorsed  by  section  1079b(a). 

(2)  The  general  rule  is  that  reasonable  . 
charges  imder  this  part  are  based  on  the 
rates  used  by  CHAMPUS  under  32  CFR 
199.14  to  reimburse  authorized 
providers.  There  are  some  exceptions  to 
this  general  rule,  as  outiined  in  this 
section. 

(b)  Inpatient  hospital  and  professional 
services  on  or  after  January  1 ,  2003. 
Reasonable  charges  for  inpatient 
hospital  services  provided  on  or  after 
January  1.  2003.  are  based  on  the 
CHAMPUS  Diagnosis  Related  Group 
(DRG)  payment  system  rates  under  32 
CFR  199.14(a)(1).  Certain  adjustments 
are  made  to  reflect  differences  between 
the  CHAMPUS  payment  system  and  the 
Third  Party  Collection  Program  billing 
system.  Among  these  are  to  include  in 
the  inpatient  hospital  service  charges 
adjustments  relating  to  direct  medical 
education  and  capital  costs  (which  in 
the  CHAMPUS  system  are  handled  as 
annual  pass  through  payments). 
Additional  adjustments  are  made  for 
long  stay  outlier  cases.  Like  the 
CHAMPUS  system,  inpatient 
professional  services  are  not  included  in 
the  inpatient  hospital  services  charges, 
but  are  billed  separately  in  accordance 
with  paragraph  (e)  of  this  section. 

(c)  Inpatient  hospital  and  inpatient 
professional  services  before  January  1, 
2003.  (1)  In  general.  Prior  to  January  1, 
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2003,  the  computation  of  reasonable 
charges  for  inpatient  hospital  and 
professional  services  is  reasonable  costs 
based  on  diagnosis  related  groups 
(DRGs).  Capts  shall  be  based  on  the 
inpatient  full  reimbursement  rate  per 
hospital  discharge,  weighted  to  reflect 
the  intensity  of  the  principal  diagnosis 
involved.  The  average  charge  per  case 
shall  be  published  aiuiually  as  an 
inpatient  standardized  amoimt.  A 
relative  weight  for  each  DRG  shall  be 
the  same  as  the  DRG  weights  published 
annually  for  hospital  reimbursement 
rates  under  CHAMPUS  pursuant  to  32 
CFR  199.14(a)(1). 

(2)  Standardized  amount.  The 
standardized  amoimt  is  determined  by 
dividing  the  total  costs  of  all  inpatient 
care  in  all  military  treatment  facilities 
by  the  total  nimiber  of  discharges.  This 
produces  a  single  national  standardized 
amount.  The  Department  of  Defense  is 
authorized,  but  not  required  by  this 
part,  to  calculate  three  standardized 
amounts,  one  for  large  urban,  other 

/      urban/rural,  and  overseas  area,  utilizing 
the  same  distinctions  in  identifying  the 
first  two  areas  as  is  used  for  CHAMPUS 
under  32  CFR  199.14(a)(1).  Using  this 
applicable  standardized  amount,  the 
Department  of  Defense  may  make 
adjustments  for  area  wage  rates  and 
indirect  medical  education  costs  (as 
identified  in  paragraph  (c)(4)  of  this 
section),  producing  for  each  inpatient 
facility  of  the  Uniformed  Services  a 
facility-specific  "adjusted  standardized 
amount"  (ASA). 

(3)  DRG  relative  weights.  Costs  for 
each  DRG  will  be  determined  by 
multiplying  the  standardized  amount 
per  discharge  by  the  DRG  relative 
weight.  For  this  purpose,  the  DRG 
relative  weights  used  for  CHAMPUS 
pursuant  to  32  CFR  199.14(a)(1)  shall  be 
used. 

(4)  Adjustments  for  outliers,  area 
wages,  and  indirect  medical  education. 
The  Department  of  Defense  may,  but  is 
not  required  by  this  part,  to  adjust 
charge  determinations  in  particular 
cases  for  length-of-stay  outliers  (long 
stay  and  short  stay),  cost  outliers,  area 
wage  rates,  and  indirect  medical 
education.  If  any  such  adjustments  are 
used,  the  method  shall  be  comparable  to 
that  used  for  CHAMPUS  hospital 
reimbursements  piu-suant  to  32  CFR 
199.14(a)(l)(iii)(E),  and  the  calculation 
of  the  standardized  amount  under 
paragraph  (a)(2)  of  this  section  will 
reflect  that  such  adjustments  will  be 
used. 

(5)  Identification  of  professional  and 
hospital  charges.  For  purposes  of  billing 
third  party  payers  other  than  automobile 
liability  and  no-fault  insurance  carriers. 


inpatient  billings  are  subdivided  into 
two  categories: 

(i)  Hospital  charges  (which  refers  to 
routine  service  charges  associated  with 
the  hospital  stay  and  ancillary  charges). 

(ii)  Professional  charges  (which  refers 
to  professional  services  provided  by 
physicians  and  certain  other  providers). 
***** 

(e)  Reasonable  charges  for 
professional  services.  The  CHAMPUS 
Maximum  Allowable  Charge  (CMAC) 
rate  table,  established  under  32  CFR 
199.14(h).  is  used  for  determining  the 
appropriate  charge  for  professional 
services  in  an  itemized  format,  based  on 
Health  Care  Financing  Administration 
(HCFA)  Common  Procedure  Coding 
System  (HCPCS)  methodology.  This 
applies  to  outpatient  professional 
charges  only  prior  to  January  1,  2003. 
and  to  all  professional  charges,. both 
inpatient  and  outpatient,  after  January  1. 
2003. 

(f)  Miscellaneous  Healthcare  services. 
Some  special  services  are  provided  by 
or  through  facilities  of  the  Uniformed 
Services  for  which  reasonable  charges 
are  computed  based  on  reasonable  costs. 
Those  services  are  the  following: 

(1)  The  charge  for  ambulance  services 
is  based  on  the  full  costs  of  operating 
the  ambulance  service. 

(2)  Charges  for  care  in  the  Bum  Center 
at  Brooke  Army  Medical  Center  are 
based  on  a  per  diem  rate  for  the  full 
costs  of  these  services  until  October  1 . 
2002,  at  which  time  charges  will  move 
over  to  DRG  basis  as  stated. 

(3)  Charges  for  dental  services 
(including  oral  diagnosis  and 
prevention,  periodontics, 
prosthodontics  (fixed  and  removable), 
implantology,  oral  siugery. 
orthodontics,  pediatric  dentistry  and 
endodontics)  will  be  based  on  a  full  cost 
of  the  dental  services. 

(4)  With  respect  to  services  provided 
prior  to  January  1.  2003.  reasonable 
charges  for  anesthesia  services  will  be 
based  on  an  average  DoD  cost  of  service 
in  all  Military  Treatment  Facilities. 
With  respect  to  services  provided  on  or 
after  January  1.  2003.  reasonable  charges 
for  anesthesia  services  will  be  based  on 
an  average  cost  per  minute  of  service  in 
all  Military  Treatment  Facilities. 

(5)  The  charge  for  immimizations, 
allergic  extracts,  allergic  condition  tests, 
and  the  administration  of  certain 
medications  when  these  services  are 
provided  in  a  separate  immunizations  or 
shot  clinic,  are  based  on  CHAMPUS 
prevailing  rates  in  cases  in  which  such 
rates  are  available,  and  in  cases  in 
which  such  rates  are  not  available,  on 
the  average  full  cost  of  these  services, 
exclusive  of  any  costs  considered  for 


purposes  of  any  outpatient  visit.  A 
separate  charge  shall  be  made  for  each 
immunization,  injection  or  medication 
administered. 

(6)  The  charges  for  pharmacy,  durable 
medical  equipment  and  supplies  are 
based  on  CHAMPUS  prevailing  rates  in 
cases  in  which  such  rates  are  available, 
and  in  cases  in  which  such  rates  are  not 
available,  on  the  average  full  cost  of 
these  items,  exclusive  of  any  costs 
considered  for  purposes  of  any 
outpatient  visit.  A  separate  charge  shall 
be  made  for  each  item  provided. 

(7)  Charges  for  aeromedical 
evacuation  will  be  based  on  the  full  cost 
of  the  aeromedical  evacuation  services. 
***** 

(h)  Special  rule  for  TRICARE 
Resource  Sharing  Agreements.  Services 
provided  in  facilities  of  the  Uniformed 
Services  in  whole  or  in  part  through 
personnel  or  other  resovuces  supplied 
under  a  TRICARE  Resource  Sharing 
Agreement  under  32  CFR  199.17(h)  are 
considered  for  purposes  of  this  part  as 
services  provided  by  the  facility  of  the 
Uniformed  Services.  Thus,  third  party 
payers  will  receive  a  claim  for  such 
services  in  the  same  manner  and  for  the 
same  charges  as  any  similar  services 
provided  by  a  facility  of  the  Uniformed 
Services. 

(i)  Alternative  determination  of 
reasonable  charges.  Any  third  party 
payer  that  can  satisfactorily  demonstrate 
a  prevailing  rate  of  payment  in  the  same 
geographic  area  for  the  same  or  similar 
aggregate  groups  of  services  that  is  less 
than  3ie  charges  prescribed  under  this 
section  may,  with  the  agreement  of  the 
facility  of  the  Uniformed  Services  (or 
other  authorized  representatives  of  the 
United  States),  limit  payments  under  10 
U.S.C.  1095  to  that  prevailing  rate  for 
those  services.  The  determination  of  the 
third  party  payer's  prevailing  rate  shall 
be  based  on  a  review  of  valid 
contractual  arrangements  with  other 
facilities  or  providers  constituting  a 
majority  of  the  services  for  which 
payment  is  made  under  the  third  party 
payer's  plan.  This  paragraph  does  not 
apply  to  cases  covered  by  §  220.11. 

(])  Exception  authority  for 
extraordinary  circumstances.  The 
Assistant  Secretary  of  Defense  (Health 
Affairs)  may  authorize  exceptions  to  this , 
section,  not  inconsistent  with  law, 
based  on  extraordinary  circumstances. 

6.  Section  220.10  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§  220.1 0.    Special  rules  for  Medicare 
supplemental  plans. 

***** 

(c)  Charges  for  health  care  services 
other  than  inpatient  deductible  amount. 


1  ei  AA 
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(1)  The  Assistant  Secretary  of  Defense 
(Health  Affairs)  may  establish  special 
charge  amounts  for  Medicare 
supplemeqtal  plans  to  collect 
reasonable  charges  for  inpatient  and 
outpatient  copayments  and  other 
services  covered  by  the  Medicare 
supplemental  plan.  Any  such  schedule 
of  charge  amounts  shall: 
***** 

7.  Section  220.12  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  220.1 2.    Special  rules  for  preferred 
provider  organizations. 

(a)  Statutory  requirement.  (1) 
Pursuant  to  the  general  duty  of  third 
party  payers  to  pay  under  10  U.S.C. 
1095(a)(1)  and  the  definitions  of  10 
U.S.C.  1095(h),  a  plan  with  a  preferred 
provider  organization  (PPO)  provision 
or  option  generally  has  an  obligation  to 
pay  the  United  States  the  reasonable 
charges  for  healthcare  services  provided 
through  any  facility  of  the  Uniformed 
Services  to  a  Uniformed  Services 
beneficiary  who  is  also  a  beneficiary 
imder  the  plan. 


8.  Section  220.13  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§220.13    Special  rules  for  workers' 
compensation  programs. 

(a)  Basic  rule.  Pvu-suant  to  the  general 
duty  of  third  party  payers  imder  10 
U.S.C.  1095(a)(1)  and  the  definitions  of 
10  U.S.C.  1095(h),  a  workers' 
compensation  program  or  plan  generally 
has  an  obligation  to  pay  the  United 
States  the  reasonable  charges  for 
healthcare  services  provided  in  or 
through  any  facility  of  the  Uniformed 
Services  to  a  Uniformed  Services 
beneficiary  who  is  also  a  beneficiary 
under  a  workers'  compensation  program 
due  to  an  employment  related  injury, 
illness,  or  disease.  Except  to  the  extent 
modified  or  supplemented  by  this 
section,  all  provisions  of  this  part  are 
applicable  to  any  workers' 
compensation  program  or  plan  in  the 
same  manner  as  they  are  applicable  to 
any  other  third  party  payer. 
*l        *        *        *        * 

9.  Section  220.14  is  amended  by 
revising  the  definitions  Covered 
beneficiaries  and  Third  party  payer  to 
read  as  follows: 

§220.14    Definitions. 

***** 

Covered  beneficiaries.  Covered 
beneficiaries  are  all  healthcare 
beneficiaries  under  chapter  55  of  title 
10.  United  States  Code,  except  members 
of  the  Uniformed  Services  on  active 
duty  (as  specified  in  10  U.S.C.  1074(a)). 


However,  for  purposes  of  §  220.11,  such 
members  of  the  Uniformed  Services  are 
included  as  covered  beneficiaries. 

***** 

Third  party  payer.  A  third  party  payer 
is  any  entity  that  provides  an  insiuance, 
medical  service,  or  health  plan  by 
contract  or  agreement.  It  includes  but  is 
not  limited  to: 

(1)  State  and  local  governments  that 
provide  such  plans  other  than  Medicaid. 

(2)  Insurance  underwriters  or  carriers. 

(3)  Private  employers  or  employer 
groups  offering  self-insured  or  partially 
self-insured  medical  service  or  health 
plans. 

(4)  Automobile  liability  insiu-ance 
underwriter  or  carrier. 

(5)  No  fault  insurance  underwriter  or 
carrier. 

(6)  Workers'  compensation  program  or 
plan  sponsor,  underwriter,  carrier,  or 
self-insurer. 

(7)  Any  other  plan  or  program  that  is 
designed  to  provide  compensation  or 
coverage  for  expenses  incvured  by  a 
beneficiary  for  healthcare  services  or 
products. 

*        *     .   *        •        « 

Dated:  March  25,  2002. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-7539  Filed  3-28-02:  8:45  am] 

BILUNG  CODE  SOOI-OS-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

• 

33  CFR  Part  165 

[CGD01-02-013] 
RIN2115-AA97 

Safety  Zone:  Groton  Long  Point  Yacht 
Club  Fireworks  Display,  Groton,  CT 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  for  the 
Groton  Long  Point  Yacht  Club 
Fireworks  Display,  off  Groton  Long 
Point.  CT.  This  action  is  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  in  a  portion  of  Long  Island  Sound 
in  the  vicinity  of  Groton  Long  Point, 
Groton.  CT. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
April  29.  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Events, 


Coast  Guard  Group/Marine  Safety  Office 
Long  Island  Sound.  Command  Center. 
120  Woodward  Ave.,  New  Haven,  CT 
06512.  Coast  Guard  Group/Marine 
Safety  Office  Long  Island  Sound 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Group/MSO  Long  Island  Sound,  New 
Haven,  CT,  between  7:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

.FOR  FURTHER  INFORMATION  CONTACT:  BM2 
Ryan  Peebles,  Group  Operations  Petty 
Officer,  Coast  Guard  Group/MSO  Long 
Island  Soimd  (203)468-4408. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDOl-02-013), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting,  but  you  may  submit  a  request 
for  a  meeting  by  writing  to  Coast  Guard 
Group/MSO  Long  Island  Sound  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  aimoimced  by  a  later  notice 
in  the  Federal  Register. 

BacJcground  and  Purpose 

The  Coast  Guard  proposes  to  establish 
a  temporary  safety  zone  for  the  Groton 
Long  Point  Yacht  Club  Fireworks 
Display  off  Groton  Long  Point  in  Long 
Island  Sound.  The  safety  zone 
encompasses  all  waters  of  Long  Island 
Sound  within  a  600-foot  radius  of 
approximate  position.  41°18'05''  N. 
072°02'08''  W  (NAD  1983).  The 
proposed  safety  zone  is  intended  to 
protect  boaters  from  the  hazards 
associated  with  fireworks  launched 
from  a  barge  in  the  area.  This  safety 
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zone  covers  the  minimum  area  needed 
and  imposes  the  minimum  restrictions 
necessary  to  ensure  the  protection  of  all 
vessels. 

Discussion  of  Proposed  Rule 

The  proposed  safety  zone  is  for  the 
Groton  Long  Point  Yacht  Club 
Fireworks  Display  held  off  Groton  Long 
Point,  Groton,  CT.  This  event  will  be 
held  on  July  20,  2002.  In  the  event  of 
inclement  weather,  the  event  will  be 
held  on  July  21,  2001.  The  proposed 
safety  zone  will  be  in  effect  from  9:15 
p.m.  until  10:30  p.m.  on  the  date  of  the 
event.  The  proposed  safety  zone 
encompasses  all  waters  of  Long  Island 
Sound  within  a  600-foot  radius  of 
approximate  position  41°18'05''  N. 
071''02'08''  W  (NAD  1983). 

Public  notifications  will  be  made 
prior  to  the  event  via  the  Local  Notice 
to  Mariners  and  Marine  Information 
Broadcasts.  Marine  traffic  will  be 
allowed  to  transit  around  the  safety 
zone  at  all  times.  Vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  recreational  or 
commercial  piers  in  the  vicinity  of  the 
zone.  No  vessel  may  enter  the  safety 
zone  without  permission  from  the 
Captain  of  the  Port,  Long  Island  Sound. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  planning  and  review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26, 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  proposed  safety  zone  would 
temporarily  close  a  portion  of  Long 
Island  Soimd  to  vessel  traffic.  However, 
the  impact  of  this  regulation  is  expected 
to  be  minimal  for  the  following  reasons: 
the  event  is  of  limited  duration;  vessels 
are  not  precluded  from  getting 
underway,  or  mooring  at,  public  or 
private  facilities  in  the  vicinity  of  the 
event;  advance  advisories  will  be  made 
to  the  maritime  commimity;  and  marine 
traffic  may  still  transit  around  the  zone 
during  the  event. 

The  size  of  this  safety  zone  was 
determined  using  National  Fire 
Protection  Association  standards  and 
the  Captain  of  the  Port  Long  Island 


Sound  Standing  Orders  for  6-inch 
mortars  fired  from  a  barge  combined 
with  the  Coast  Guard's  knowledge  of 
tide  and  current  conditions  in  the  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  Small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  Long  Island 
Sound  during  the  time  this  zone  is 
activated.  This  safety  zone  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons:  the  event  is  of 
limited  duration;  vessels  are  not 
precluded  from  getting  imderway,  or 
mooring  at,  public  or  private  facilities  in 
the  vicinity  of  the  event;  advance 
advisories  will  be  made  to  the  maritime 
community;  and  marine  traffic  may  still 
transit  around  the  zone  during  the 
event. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pubic  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small , 
business,  organization,  or  govemlnental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Boatswain's 
Mate  Second  Class  (BM2)  Ryan  Peebles, 
Operations  Petty  Officer,  Coast  Guard 
Group/MSO  Long  Island  Sound  (203) 
468-4408. 


Collection  oflnfonnation 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  goverrunent.  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditiu-e.  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  I»rotected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  concern 
an  environmental  risk  to  health  or  risk 
to  safety  that  may  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 


between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11.  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  oft 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Efiects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1. 
paragraph  34(g).  of  Conunandant 
Instruction  M16475.1D.  this  proposed 
rule  is  categorically  excluded  from 
further  enviroiunental  documentation. 
This  proposed  rule  fits  paragraph  34(g) 
as  it  establishes  a  safety  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

^      Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 

.     amend  33  CFR  part  165  as  follows: 

PART  165— AEGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 


|1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-^,  160.5;  49 
CFR  1.46. 

2.  From  9:15  p.m.  July  20,  2002 
through  10:30  p.m.  July  21,  2002,  add 


temporary  §  165.T01-013  to  read  as 
follows: 

§  1 65.T01  -013    Safety  Zone:  Groton  Long 
Point  Yacht  Club  Fireworks  Display,  Groton, 
CT. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  off  Groton  Long 
Point  in  Long  Island  Sound  within  a 
600-foot  radius  of  approximate  position 
41''18'05''  N,  072°02'08'' W  (NAD  1983). 

(b)  Enforcement  period.  This  safety 
zone  will  be  enforced  from  9:15  p.m.  to 
10:30  p.m.  July  20.  2002,  but  in  case  the 
event  is  postponed  because  of  inclement 
weather,  the  zone  will  be  enforced 
instead  diuing  the  same  hours  on  July 
21.2002. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  No  vessels  will  be  allowed  to 
transit  the  safety  zone  without  the 
permission  of  the  Captain  of  the  Port, 
Long  Island  Sound. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
These  persormel  comprise 
conunissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  February  12,  2002. 
J.).  Coccia, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  Long  Island  Sound. 

[FR  Doc.  02-7572  Filed  3-28-02;  8:45  am] 

BUXING  CODE  4910-1S-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  7 

RIN  1024-AD06 

Special  Regulations;  Areas  of  the 
National  Park  System 

AGENCY:  National  Park  Service,  interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  proposing  to  postpone  the 
implementation  of  existing  snowmobile 
regulations  in  Yellowstone  National 
Park,  the  John  D.  Rockefeller.  Jr.. 
Memorial  Parkway,  and  Grand  Teton 
National  Park  for  one  year.  This 
proposal  is  in  conjimction  with  the 
Supplemental  Envirormiental  Impact 
Statement  (SEIS)  being  prepared  for  all 
three  NPS  areas.  This  additional  time  is 
needed  because  the  NPS  has  not  had 


sufficient  time  to  plan  for  and 
implement  the  NPS-managed,  mass- 
transit,  snowcoach-only  system  outlined 
in  the  existing  Winter  Use  Plan  and  to 
complete  the  Supplemental 
Environmental  Impact  Statement.        - 
DATES:  Written  comments  will  be 
accepted  through  May  28,  2002. 
ADDRESSES:  Comments  may  be  sent  to 
Robert  J.  Maguire,  Winter  Use 
Regulations,  National  Park  Service,  P.O. 
Box  124,  Moose,  WY  83012.  Fax:  (307) 
739-3504.  Email: 
Grte_winter_regs@nps.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Kym 

Hall,  Regulations  Program  Manager, 
National  Park  Service,  1849  C  Street, 
NW.  Room  7413.  Washington.  DC 
20240.  Phone:  (202)  208-4206.  Fax: 
(202)  208-6756.  Email: 
Kym_HaH@nps.gov. 


} 


SUPPLEMENTARY  INFORMATION: 
Backgnnmd 

In  1990  a  Winter  Use  Plan  was 
completed  for  Yellowstone  National 
Park  (YNP),  Grand  Teton  National  Park 
(GTNP),  and  the  John  D.  Rockefeller.  Jr., 
Memorial  Parkway  (the  Parkway).  In 
1994  the  National  Park  Service  (NPS) 
and  U.S.  Forest  Service  (USPS)  staff 
began  work  on  a  coordinated 
interagency  report  on  Winter  Visitor  Use 
Management.  This  effort  was  in 
response  to  an  earlier  than  expected 
increase  in  winter  use.  The  1990  Winter 
Use  Plan  projected  143.000  visitors  for 
the  year  2000.  Winter  visitors  to  YNP 
and  GTNP  in  1992-93  exceeded  this 
estimate.  Total  visitors  to  YNP  and 
GTNP  in  that  year  were,  respectively, 
142.744  and  128.159. 

In  1994  the  Greater  Yellowstone 
Coordinating  Committee  (GYCC), 
composed  of  National  Park  Service 
Superintendents  and  National  Forest 
Supervisors  within  the  Greater 
Yellowstone  Area  (GYA).  recognized  the 
trend  toward  increasing  winter  use  and 
identified  concerns  relating  that  use. 
The  GYCC  chartered  an  interagency 
study  team  to  collect  information 
relative  to  these  concerns  and  perform 
an  analysis  of  winter  use  in  the  GYA. 
This  analysis,  Winter  Visitor  Use 
Management:  a  Multi-agency 
Assessment,  was  drafted  in  1997  and 
approved  by  the  GYCC  for  final 
publication  in  1999.  The  assessment 
identifies  desired  conditions  for  the 
GYA.  current  areas  of  conflict,  issues 
and  concerns,  and  possible  ways  to 
address  them.  The  final  document 
considered  and  incorporated  many 
comments  from  the  general  public, 
interest  groups,  and  local  and  state 
governments  surrounding  public  lands 
in  tiie  GYA. 
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In  May  1997,  the  Fund  for  Animals 
filed  a  suit  against  the  National  Park 
Service  (NPS).  The  suit  alleged  that  the 
MPS  had  failed  to  conduct  adequate 
analysis  under  the  National 
Environmental  Policy  Act  (NEPA)  when 
developing  its  winter  use  plan  for  the 
areas,  failed  to  consult  with  the  U.S. 
Fish  and  Wildlife  Service  on  the  effects 
of  winter  use  on  threatened  and 
endangered  species,  and  failed  to 
evaluate  the  effects  of  trail  grooming  on 
wildlife  and  other  park  resources.  In 
October  1997,  the  Department  of  Interior 
(DOI)  and  the  plaintiffs  reached  a 
settlement  agreement.  Under  the 
agreement,  the  NPS  agreed,  in  part,  to 
prepare  an  enviroimiental  impact 
statement  (EIS)  for  new  winter  use  plans 
for  the  parks  and  the  parkway.  This 
settlement  provision  was  satisfied  with 
publication  and  distribution  of  the  final 
environmental  impact  statement  (FEIS) 
on  October  10,  2000.  A  record  of 
decision  (ROD)  was  signed  by 
Intermountain  Regional  Director  Karen 
Wade  on  November  22,  2000.  and 
subsequently  distributed  to  interested 
and  affected  parties.  The  ROD  selected 
FEIS  Alternative  G,  which  eUminates 
both  snowmobile  and  snowplane  use 
from  the  parks  by  the  winter  of  2003- 
2004,  and  provides  access  via  an  NPS- 
managed,  mass-transit  snowcoach 
system.  The  decision  was  based  on  a 
finding  that  existing  snowmobile  and 
snowplane  use  impairs  park  resources 
and  values,  thus  violating  the  statutory 
mandate  of  the  NPS. 

Implementing  aspects  of  this  decision 
relating  to  designation  of  routes 
available  for  over-snow  motorized 
access  required  a  rule  change  for  each 
park  unit  in  question.  Following 
publication  of  a  proposed  rule  and  the 
subsequent  public  comment  period,  a 
final  rule  was  published  in  the  Federal 
Register  on  January  22,  2001.  The  rule 
became  effective  on  April  22,  2001.  Full 
implementation  of  the  plan  and  the  rule 
changes  do  not  occur  until  the  winter  of 
2003-2004. 

The  Secretary  of  the  Interior  and 
others  in  the  Department  of  the  Interior 
and  the  National  Park  Service  were 
named  as  defendants  in  a  lawsuit 
brought  by  the  International 
Snowmobile  Manufactiu^rs  Association 
and  several  groups  and  individuals.  The 
State  of  Wyoming  intervened  on  behalf 
of  the  plaintiffs.  The  lawsuit  asked  for 
the  decision,  as  reflected  in  the  ROD 
and  final  nde,  to  be  set  aside.  The 
lawsuit  alleged  that  NPS  failed  to  give 
legally  mandated  consideration  to  all  of 
the  alternatives,  made  political 
decisions  outside  the  public  process  and 
contradictory  to  evidence  and  data, 
failed  to  give  the  pubUc  appropriate 


notice  and  participation,  failed  to 
adequately  consider  and  use  the 
proposals  and  expertise  of  the 
Cooperating  Agencies,  failed  to  properly 
interpret  and  implement  the  Parks' 
piupose,  discriminated  against  disabled 
visitors,  and  improperly  adopted 
implementing  regulations.  A  settlement 
was  reached  on  June  29,  2001  and, 
through  its  terms.  NPS  is  acting  as  lead 
agency  to  prepare  a  Supplemental 
Environmental  Impact  Statement  (SEIS). 
In  accordance  with  the  settlement,  the 
SEIS  will  incorporate  "any  significant 
new  or  additional  information  or  data 
submitted  with  respect  to  a  winter  use 
plan."  Additionally,  the  NPS  will 
consider  new  information  and  data 
submitted  regarding  new  snowmobile 
technologies.  A  Notice  of  Intent  to 
prepare  a  Supplemental  Environmental 
Impact  Statement  was  published  in  the 
Federal  Register  on  July  27.  2001  (66  FR 
39197). 

As  a  term  of  the  settlement,  the  State 
of  Wyoming  was  designated  as  a 
"cooperating  agency"  for  the 
development  of  the  Supplemental  EIS. 
Subsequent  to  the  settlement,  all  other 
agencies  that  signed  cooperating  agency 
agreements  during  the  earlier  EIS 
process  agreed  to  be  cooperating 
agencies  for  the  SEIS.  These  agencies 
are:  the  U.S.  Forest  Service,  the  States 
of  Montana  and  Idaho.  Fremont  Coimty 
Idaho.  Gallatin  and  Park  Counties  in 
Montana,  and  Park  and  Teton  Counties 
in  Wyoming.  In  addition,  the 
Environmental  Protection  Agency  (EPA) 
was  invited  to  be  a  new  cooperating 
agency  in  this  effort. 

The  NPS  determined  that  the 
preparation  of  a  Supplemental  EIS  will 
further  the  purposes  of  the  National 
Environmental  Policy  Act.  which 
includes  soliciting  more  public 
comments  on  the  earlier  decision  and 
alternatives  and  considering  new 
information  not  available  at  the  time  of 
the  earlier  decision.  The  purpose  of  this 
rule  is  to  postpone  the  implementation 
of  existing  snowmobile  regulations  in 
Yellowstone  National  Park,  the  John  D. 
Rockefeller,  Jr.,  Memorial  Parkway,  and 
Grand  Teton  National  Park  for  one  year 
because  the  NPS  has  not  had  sufficient 
time  to  plan  for  and  implement  the 
NPS-managed,  mass-transit,  snowcoach- 
only  system  outlined  in  the  existing 
Winter  Use  Plan  and  to  complete  the 
Supplemental  EIS. 

The  following  proposed  rule  changes 
are  common  to  all  three  parks.  The  use 
of  snowmobiles  will  be  extended  until 
the  end  of  the  2003-2004  winter  use 
season.  The  implementation  of  public 
use  limits  set  to  go  into  effect  in  the 
2002-2003  winter  use  season  will  be 
delayed  until  the  winter  use  season 


2003-2004.  The  designated  routes  and 
hours  of  operation  for  snowmobiles 
during  the  winter  use  season  of  2002- 

2003  will  also  be  used  for  the  2003- 

2004  winter  use  season. 

In  Yellowstone  National  Park  the 
requirement  that  snowmobiles  be 
accompanied  by  an  NPS  permitted 
guide  will  be  implemented  diuing  the 
2003-2004  winter  use  season.  The  use 
of  snowmobiles  on  the  frozen  surface  of 
Jackson  Lake  in  Grand  Teton  National 
Park  will  be  permitted  imtil  the  end  of 
the  2002-2003  winter  use  season. 

Additional  regulations  concerning 
licensing,  hours  of  operation  and 
snowplane  use  were  effective  for  the 
winter  use  season  2001-2002.  The 
existing  regulations  prohibit  the  use  of 
snowplanes  in  Grarid  Teton  National 
Park  after  the  winter  season  of  2001- 
2002.  Those  provisions  are  not 
addressed  in.  nor  affected  by.  the 
supplemental  EIS  process  and  therefore 
it  is  appropriate  they  take  affect  as  they 
appear  in  the  existing  regulations.  No 
public  comment  is  being  solicited  on 
these  provisions. 

Compliance  With  Other  Laws 

Regulatory  Planning  and  Review  (E.O. 
12866) 

This  docvunent  is  a  significant  rule 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  die  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

This  rule  would  delay  any  adverse 
economic  impact  from  the  existing  rule 
for  one  year,  there  may  be  economic 
benefits  resulting  from  the  proposed 
extension.  In  the  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS),  the  NPS  estimated  that  in 
2003-2004.  the  economic  outputs  and 
employment  impacts  of  implementing 
actions  under  this  rule  are:  in  the  five- 
coimty,  greater  Yellowstone  area,  an 
estimated  loss  of  15.9  to  21.1  million 
dollars;  in  the  three-state  area 
surroimding  the  parks,  a  variance  of  a 
possible  18.4  million  dollar  loss  to  a  7.0 
million  dollar  increase.  Increased  winter 
visitation  from  new  visitors  to  the  park 
imder  existing  regulations  could 
substantially  offset  estimated  losses  and 
employment  reductions  from  current 
visitors. 

(2)  This  nde  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  Implementing  actions 
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under  this  rule  will  not  interfere  with 
other  agencies  or  local  government 
plans,  policies,  or  controls.  This  is  an 
agency  specific  change. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  of  eptitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

This  rule  will  only  postpone  the 
prohibition  on  snowmobiles  for  one 
year  within  specific  national  parks.  No 
grants  or  other  forms  of  monetary 
supplements  are  involved. 

(4)  This  nde  may  raise  novel  legal  or 
policy  issues. 

The  issue  of  prohibiting  snowmobiles 
or  allowing  their  continued  use  has 
generated  local  as  well  as  national 
interest  on  the  subject  in  the  greater 
Yellowstone  area.  Previously,  tens  of 
thousands  of  public  comments  were 
received  and  analyzed  in  the 
development  of  the  FEIS,  Winter  Use 
Management  Plan,  and  existing 
regulations. 

Regulatory  Flexibility  Act 

(The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  nimiber  of  small  entities 
lulder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

After  considering  the  economic 
impacts  of  the  delay  rule  on  small 
entities.  NPS  concludes  the  delay  rule 
will  mitigate  the  impacts  on  small 
businesses  during  the  winters  of  2002- 
2003  and  2003-2004.  The  NPS  projects 
higher  total  levels  of  revenue  for  firms 
providing  unguided  and  guided 
snowmobile  rentals  and  snowcoach 
tours  in  those  winters. 

Small  Rusiness  Regulatory  Enforcement 
Fairness  Act  (SRREFA) 

This  rule  is  not  a  major  rule  xuider  5 
U.S.C.  804(2),  the  Small  Business 
Regulatoiy  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

This  rule  would  delay  any  adverse 
economic  impact  from  the  existing  rule 
for  one  year,  there  may  be  economic 
benefits  resulting  from  the  proposed 
extension.  In  the  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS),  the  NPS  estimated  that  in 
20O3'>-2004.  the  economic  outputs  and 
employment  impacts  of  implementing 
actions  under  tlds  rule  are:  in  the  five- 
county,  greater  Yellowstone  area,  an 
estimated  loss  of  15.9  to  21.1  million 
dollars;  in  the  three-state  area 
surrounding  the  parks,  a  variance  of  a 
possible  18.4  million  dollar  loss  to  a  7.0 
million  dollar  increase.  Increased  winter 
visitation  frt)m  new  visitors  to  the  park 


imder  existing  regulations  could 
substantially  offset  estimated  losses  and 
employment  reductions  from  current 
visitors. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

Delaying  the  implementation  of 
ciurent  snowmobile  regulations  for  one 
year  will  have  little  effect  on  costs  or 
prices  for  consiuners,  individual 
industries  or  any  government  agency. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  rulemaking  has  no  effect  on 
methods  of  manufactiuing  or 
production  and  specifically  influences 
only  the  Wyoming  region,  not  national 
or  U.S.  based  enterprises. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
imfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  tribal 
governments  or  the  private  sector. 

This  rule  postpones  the 
implementation  of  existing  snowrmobile 
regulations  for  one  year.  It  imposes  no 
other  requirements  on  other  agencies, 
governments,  or  the  private  sector. 

Takings  (E.O.  12630) 

In  accordance  with  Executive  Order 
12630.  the  rule  does  not  have  significant 
takings  implications. 

This  rule  proposes  fo  delay  the 
implementation  of  existing  snowmobile 
regulation  for  one  year.  Private  property 
within  the  boundaries  of  those  parks 
will  still  be  afforded  access  during  the 
winter  use  season.  No  other  property  is 
affected. 

Federalism  (E.O.  13132) 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

This  proposed  rule  effects  use  by  the 
public  of  WS  administered  lands.  It  has 
no  outside  effects  on  other  areas  and 
only  address  a  portion  of  the  use  within 
parks. 

Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  biu'den  the  judicial  system  and 
meets  the  requirements  of  set:tions  3(a) 
and  3(b)(2)  of  the  Order. 


Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  is  not 
required.  An  OMB  form  83-1  is  not 
required. 

National  Environmental  Policy  Act 

hi  2000,  NPS  completed  a  Final 
Environmental  Impact  Statement  and 
issued  a  Record  of  Decision.  That 
Record  of  Decision  was  the  basis  for  the 
existing  rule.  A  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS)  has  been  prepared  to  reconsider 
the  Record  of  Decision.  A  copy  of  the 
FEIS  or  DSEIS  is  available  by  contacting 
the  Superintendent  of  Yellowstone  or 
Grand  Teton  National  Parks  or  on  the 
World  Wide  Web  at  www.nps.gov/grte/ 
winteruse/intro.htm. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Government  to  Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM2: 

We  have  evaluated  potential  effects 
on  federally  recognized  Indian  tribes 
and  have  determined  that  there  are  no 
potential  effects. 

Numerous  tribes  siuxounding  the 
greater  Yellowstone  area  were  consulted 
in  the  development  of  the  Winter  Use 
Plan  and  FEIS.  The  main  concerns 
expressed  by  the  tribes  were  the  affects 
on  wildlife  by  snowmobiles.  This  rule 
has  no  effect  on  tribal  lands  or  trusts. 

Clarity  of  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  imderstand.  We  invite  your 
comments  oniiow  to  make  this  rule 
easier  to  imderstand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
•stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
read  if  it  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  appears 
in  bold  type  and  is  preceded  by  the 
symbol  "§  "  and  a  numbered  heading; 
for  example  §  7.22  Grand  Teton  National 
Park.)  (5)  Is  the  description  of  the  nde 
in  the  "Supplementary  Information" 
section  of  the  preamble  helpful  in 
understanding  the  proposed  rule?  What 
else  could  we  do  to  make  the  rule  easier 
to  imderstand? 
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Send  a  copy  of  any  conunents  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior.  Room  7229, 1849  C  Street.  NW, 
Washington.  DC  20240.  You  may  also 
email  the  comments  to  this  address: 
Exsec®ios.doi.gov. 

Drafting  Information:  The  principal 
contributors  to  this  proposed  rule  are 
Robert  J.  Maguire,  North  District  Ranger. 
Grand  Teton  National  Park;  Kym  A. 
Hall,  NPS  Regulations  Program 
Manager:  Debra  Hecox,  Attorney- 
Advisor,  Solicitors  Office;  Bob 
Rossman,  Outdoor  Recreation  Planner. 
Grand  Teton  National  Park;  Sarah 
Creachbaum,  Outdoor  Recreation 
Planner,  Grand  Teton  National  Park; 
and  John  Sacklin,  Supervisory  Planner, 
Yellowstone  National  Park.  / 

Public  Participation:  If  you  wish  to 
comment,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  your  comments 
to  Robert  J.  Maguire,  Winter  Use 
Regulations.  National  Park  Service,  P.O. 
Box  124.  Moose,  WY  83012.  You  may 
also  comment  via  the  Internet  to 
grte_winter_regs@nps.gov.  Please  submit 
Internet  comments  as  an  ASCII  file 
avoiding  th6  use  of  special  characters 
and  any  form  of  encryption.  Finally,  you 
may  hand  deliver  comments  to  Robert  J. 
Maguire.  Grand  Teton  National  Park, 
North  District  Office,  Colter  Bay, 
Wyoming.  Our  practice  is  to  make 
comments,  including  names  and 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

List  of  Subjects  in  36  CFR  Part  7 

District  of  Columbia,  National  Parks, 
llbporting  and  recordkeeping 
requirements. 

We  propose  to  amend  36  CFR  Part  7 
as  set  forth  below: 


PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  for  part  7  continues 
to  read  as  follows: 

Authority:  16  U.S.C.  1,  3.  9a.  460(q), 
462(k);  Sec.  7.96  also  issued  under  D.C.  Code 
a-137(1981)  and  D.C.  Code  40-721  (1981). 

2.  In  §  7.13,  remove  and  reserve 
paragraph  {1)(2),  revise  the  introductory 
text  of  paragraph  (1)(5),  revise  the 
introductory  text  of  paragraph  (1){7), 
revise  paragraph  (l)(ll)(i).  and  revise 
paragraph  (l)(ll)(viii)  to  read  as  follows: 

§  7.1 3    Yellowstone  National  Park. 

*****  , 

(1)(2)  (Removed  and  Reserved) 
***** 

{1)(5)  What  routes  are  designated  for 
snowmobile  use  in  the  park  during  the 
winter  seasons  of  2002-2003  and  2003- 
2004?  During  the  winter  use  seasons  of 
2002-2003  and  2003-2004,  the 
following  routes  are  designated  for 
snowmobile  use: 
***** 

(1)(7)  What  limits  are  established  for 
the  number  of  snowmobiles  permitted  to 
use  the  park  each  day?  For  the  winter 
use  season  2003-2004,  the  numbers  of 
snowmobiles  allowed  to  use  the  park 
each  day  are  listed  in  the  following 
table: 
***** 

(l)(ll)(i)  Snowcoaches,  and  during  the 
winter  use  seasons  of  2002-2003  and 
2003-2004  snowmobiles,  may  not  be 
operated  in  the  park  between  the  hours 
of  9:00  p.m.  and  8:00  a.m.  except  by 
authorization. 
***** 

(l)(ll)(viii)  During  the  winter  season 
of  2003-2004,  snowmobiles  must  be 
accompanied  by  an  NPS  permitted 
guide  and  may  not  travel  in  groups  of 
more  than  11  snowmobiles. 
***** 

3.  In  §  7.21,  revise  paragraph  {a)(l), 
remove  and  reserve  paragraph  (a)(2), 
revise  paragraph  (a)(4)  introductory  text, 
revise  paragraph  {a)(5)  introductory  text, 
and  revise  paragraph  (a)(9)(vi)  to  read  as 
follows: 

§7^1    John  D.  Rockefeller.  Jr..  Memorial 
Parkway. 

***** 

(a)(1)  May  I  operate  a  snowmobile  in 
the  Parkway?  You  may  operate  a 
snowmobile  in  the  Parkway  in 
compliance  within  the  public  use  limits 
and  operating  conditions  established  in 
this  section  until  the  end  of  the  winter 
use  season  of  2003-2004  at  which  time 
snowmobile  use  in  the  Parkway  is 
prohibited  except  for  essential 


administrative  use  and  in  emergency 
situations  as  determined  by  the 
Superintendent. 

(a)(2)  [Removed  and  Reserved) 
***** 

(a)(4)  What  routes  are  designated  for 
snowmobile  use  in  the  Parkway  in  the 
winter  use  seasons  of  2002-2003  and 
2003-2004?  During  the  winter  use 
seasons  of  2002-2003  and  2003-2004, 
the  following  routes  are  designated  for 
snowmobile  use: 
***** 

(a)(5)  What  limits  are  established  for 
the  number  of  snowmobiles  permitted  to 
use  the  Parkway  each  day?  For  the 
winter  use  season  2003-2004,  the 
numbers  of  snowmobiles  allowed  to  use 
the  Parkway  each  day  are  listed  in  the 
following  table: 
***** 

(a)(9)(vi)  Snowcoaches,  and  during 
the  winter  use  seasons  of  2002-2003 
and  2003-2004  snowpiobiles,  may  not 
be  operated  in  the  ^k  between  the 
hours  of  9:00  p.m.  and  8:00  a.m.  except 
by  authorization. 
***** 

4.  In  §  7.22,  revise  paragraph  (g)(1), 
remove  and  reserve  paragraphs  (g)(2) 
and  (g)(3),  revise  paragraph  (g)(4),  revise 
paragraph  (g)(6),  and  revise  paragraph 
(g)(7)(vi)  to  read  as  follows: 

§7.22 


Grand  Teton  National  Park. 

t         *         *         * 


(g)(1)  May  I  operate  a  snowmobile  in 
Grand  Teton  National  Park?  During  the 
winter  use  seasons  of  2002-2003  and 
2003-2004,  you  may  operate  a 
snowmobile  on  the  routes  designated  in 
paragraph  (g)(6)  of  this  section  in 
complicmce  with  public  use  limits  and 
operating  standards  established  by  the     , 
Superintendent.  Effective  the  winter  use 
season  of  2004-2005,  snowmobile  use 
will  be  restricted  to  the  routes  and 
purposes  in  paragraph  (g)(10),  (11),  (12). 
and  (13)  of  this  section.  All  other 
snowmobile  use  is  prohibited,  except 
for  essential  administrative  use  and  in 
emergency  situations  as  determined  by 
the  Superintendent. 

(g)(2)  [Removed  and  Reserved) 
(g)(3)  [Removed  and  Reserved) 
(g)(4)  Effective  until  the  end  of  the 
winter  use  season  2002-2003,  the 
following  water  surface  is  designated  for 
snowmobile  use:  The  frozen  surface  of 
Jackson  Lake. 
***** 

(g)(6)  What  routes  and  limits  are 
designated  for  snowmobile  use  in  the 
park  during  the  winter  use  seasons  of 
2002-2003  and  2003-2004?  For  the 
winter  use  seasons  of  2002-2003  and 
2003-2004,  the  Continental  Divide 
Snowmobile  Trail  along  U.S.  26/287 
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from  Moran  to  the  eastern  park 
boundary  and  along  U.S.  89/287  from 
Moran  to  the  north  park  boundary  is 
designated  for  snowmobile  use.  The 
Superintendent  may  open  or  close  this 
route  after  taking  into  consideration  the 
location  of  wintering  wildlife, 
appropriate  snow  cover,  and  other  . 
factors  that  may  relate  to  public  safety. 
During  the  winter  use  season  of  2003- 
2004  a  maximum  of  25  snowmobiles  are 
allowed  to  use  this  route  each  day. 


tg)(7)(vi)  Snowcoaches,  and  during 
the  winter  use  seasons  of  2002-2003 
and  2003-2004  snowmobi^s,  may  not 
be  operated  in  the  park  between  the 
hours  of  9:00  p.m.  and  8:00  a.m. 


Dated:  March  20.  2002. 
Craig  Manson. 

Assistant  Secretary,  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  02-7707  Filed  3-28-02;  8:45  am] 
BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

42  CFR  Part  36 

Meeting  of  the  Negotiated  Rulemaking 
Committee  on  Joint  Tribal  and  Federal 
Self-Governance 

AGENCY:  Indian  Health  Service,  DHHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Secretary  of  the 
Department  of  Health  and  Human 
Services  (DHHS)  published  a  proposed 
rule  in  the  Federal  Register  (67  ER 
6998,  February  14,  2002)  to  implement 
Title  V  of  the  Tribal  Self-Governance 
Amendments  of  2000,  Pub.  L.  106-260 
(the  Act).  The  proposed  rule  was 
negotiated  among  representatives  of 
Self-Governance  and  non-Self- 
Govemance  Tribes  and  the  DHHS  and 
includes  provisions  governing  how 
DHHS/hidian  Health  Service  (IHS) 
carries  out  its  responsibility  to  Indian 
Tribes  imder  the  Act  and  how  Indian 
Tribes  carry  out  thefr  responsibilities 
under  the  Act.  As  required  by  section 
517(b)  of  the  Act,  the  DHHS  developed 
the  proposed  rule  with  active  Tribal 
participation  of  Indian  Tribes,  inter- 
Tribal  consortia.  Tribal  organizations 
and  individual  Tribal  members,  using 
the  guidance  of  the  Negotiated 
Rulemaking  Act.  5  U.S.C.  561  et  seq. 

The  proposed  rule  was  published  in 
the  Federal  Register  with  a  60-day 
public  comment  period.  Any  interested 


party  was  invited  to  provide  comment. 
To  address  comments  received,  a 
meeting  is  scheduled  for  the  location 
and  date  provided  below.  As  a  result  of 
the  meeting,  the  Negotiated  Rulemaking 
Committee  on  Joint  Tribal  and  Federal 
Self-Governance  (the  Committee)  may 
recommend  changes  in  the  proposed 
rule  in  response  to  comments  received. 
DATES:  The  Committee  will  meet  as 
follows:  April  15,  1:00  p.m.— 6:00  p.m.,; 
April  16-17,  8:00  a.m.— 6:00  p.m.;  April 
18,  8:30  a.m. — 1:00  p.m.,  Bethesda,  MD. 
ADDRESSES:  The  location  of  the  meeting 
is:  Bethesda.  MD — Bethesda  Marriot, 
5151  Pooks  Hill  Road,  Bethesda,  MD 
20817. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Williams  ,  Director,  Office  of 
Tribal  Self-Governance,  Indian  Health 
Service,  801  Thompson  Avenue,  Suite 
240,  Rockville,  MD  20852.  Telephone 
301-443-7821.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public 
without  advance  registration.  Public 
attendance  may  be  limited  to  the  space 
available.  Members  of  the  public  may 
make  statements  during  the  meeting  to 
the  extent  time  permits.  A  summary  of 
the  Committee  meeting  will  be  available 
for  public  inspection  and  copying  ten 
days  following  the  meeting  at  the 
address  listed  in  the  preceding 
paragraph. 

Dated:  March  25,  2002. 
Duane  L.  Jeanotte, 

Acting  Director. 

(FR  Doc.  02-7527  Filed  3-28-02;  8:45  am] 

BILUNG  CODE  4160-16-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  483  and  488 

tCMS-2131-P] 

RIN  0938-AL04 

Medicare  and  Medicaid  Programs; 
Requirements  for  Paid  Feeding 
Assistants  in  Long  Term  Care 
Facilities 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  nde  would 
provide  States  the  flexibility  to  allow 
long  term  care  facilities  to  use  paid 
feeding  assistants  to  supplement  the 
services  of  certified  nurse  aides  if  thefr 


use  is  consistent  with  State  law.  If 
facilities  choose  this  option,  feeding 
assistants  must  complete  a  specified 
training  program.  This  proposed  rule 
would  improve  the  quality  of  care  in 
long  term  care  facilities  by  ensuring  that 
residents  are  assisted  with  eating  and 
drinking  as  needed. 
DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  May  28,  2002. 
ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-2131-P.  Because  of 
stafi  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 

Mail  written  comments  (one  original 
and  three  copies)  to  the  following 
address  only: 

Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Attention:  CMS-2131- 
P,  PO  Box  8017,  Baltimore,  MD  21244- 
8017. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  three  copies)  to  one  of 
the  following  addresses:  Room  443-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington.  DC  20201.  or  Mailstop  S3- 
02-01,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to  - 
persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  commenters  wishing  to 
retain  a  proof  of  filing  by  stamping  in 
and  retaining  an  extra  copy  of  the 
comments  being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

FoF  information  on  viewing  pubUc 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  Nola 
Petrovich,  (410)  786-4671. 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments 

Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  C5-14-03  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  MD.  on  Monday  through 
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Friday  of  each  week  from  8:30  a.m.  to 
4  p.m.  (Phone  (410)  78&-7201). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents.  PO  Box 
371954,  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  (or  toll-free  at  1-888-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $9.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
dociunent  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  pubUc  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  web  site  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 

I.  Background 

Legislation 

Sections  1819(a)  through  (e)  and 
1919(a)  through  (e)  of  the  Social 
Security  Act  (the  Act)  set  forth  the 
requirements  that  long  term  care 
facilities  must  meet  to  participate  in  the 
Medicare  and  Medicaid  programs, 
respectively.  Sections  1819(f)(2)  and 
1919(f)(2)  of  the  Act  contain 
requirements  for  nurse  aide  training  and 
competency  evaluation  programs 
(NATCEP).  Sections  1819(g)  and  1919(g) 
of  the  Act  contain  the  criteria  that  we 
use  to  assess  a  facility's  compliance 
with  the  requirements.  These  statutory 
provisions  were  mandated  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (Pub.  L.  100-203.  enacted 
December  22, 1987).  The  requirements 
for  long  term  care  facilities  are  codified 
at  42  CFR  part  483.  subpart  B;  the  nurse 
aide  training  and  competency 
evaluation  program  requirements  are 
codified  at  42  CFR  part  483.  subpart  D; 
and  the  survey,  certification  and 
enforcement  procedures  are  codified  at 
42  CFR  part  488.  subparts  E  and  F. 
Sections  1819(h)(5)(F)  and  1919(b)(5)(F) 
of  the  Act  and  regulations  at  §  483.75(e) 
define  a  nurse  aide  as  any  individual 
furnishing  nursing  or  nursing-related 
services  to  residents  in  a  facility,  who  is 
not  a  licensed  health  professional,  a 
registered  dietitian,  or  someone  who 
volunteers  to  furnish  services  without 
pay.  Sections  1819(f)(2)  and  1919(f)(2) 


of  the  Act  set  forth  the  requirements  for 
approval  of  a  nurse  aide  training  and 
competency  evaluation  program,  but  do 
not  define  "nursing"  or  "nursing 
related"  skills.  Section  483.152  of  the 
regulations  specifies  nurse  aide  training 
requirements.  These  include,  for 
example,  basic  nursing  skills,  personal 
care  skills,  communication  and 
interpersonal  skills,  infection  control, 
safety  and  emergency  procedures, 
mental  health  and  social  service  needs, 
residents'  rights,  care  of  cognitively 
impaired  residents,  and  basic  restorative 
services. 

Current  Program  Experience 

Currently,  there  is  no  provision  in  the 
regulations  for  the  use  of  single-task 
workers,  such  as  paid  feeding  assistants, 
in  nursing  homes.  To  ensure  the  safety 
of  facility  residents,  we  require  that 
qualified  nursing  staff  provide 
assistance  with  eating  and  drinking, 
although  there  is  some  question  whether 
or  not  all  residents  need  medical 
supervision.  This  group  of  personnel 
includes  registered  nurses,  licensed 
practical  nurses,  and  certified  nurse 
aides  who  have  completed  75  hours  of 
training.  However,  volunteers,  who  are 
usually  family  members,  may  also  feed 
residents,  because  the  law  and 
regulations  exclude  volimteers  from  the 
definition  of  certified  nurse  aide. 

Nursing  homes  in  many  States  report 
a  continuing  shortage  of  certified  nurse 
aides.  Nursing  homes  are  finding  it 
increasingly  difficult  to  train  and  retain 
sufficient  numbers  of  qualified  nursing 
staff,  especially  certified  nurse  aides. 
Certified  nurse  aides  perform  the 
majority  of  resident  care  tasks.  Other 
employers  often  pay  similar  wages  for 
less  physically  and  emotionally 
demanding  jobs.  This  makes  it  harder 
for  nursing  homes  to  employ  enough 
nursing  staff  to  perform  routine  nursing 
care  and  to  feed  residents  who  need 
minimal  help  or  just  encouragement  at 
mealtimes.  Feeding  residents  is  often  a 
slow  process  and  competes  with  more 
complex  tasks,  such  as  bathing, 
toileting,  and  dressing  changes,  as  well 
as  urgent  medical  care. 

For  many  elderly  nursing  home 
residents,  physical  and  psychological 
changes  often  interfere  with  eating 
ability  and  meal  consumption. 
Residents  may  need  assistance  with 
feeding  if  they  have,  for  example, 
cognitive  impairment,  impaired 
swallowing  due  to  muscular  weakness 
or  paralysis,  a  tendency  to  aspirate  or 
choke,  poor  teeth,  ill-fitting  dentures  or 
partial  plates,  or  poor  muscular  or 
neurological  control  of  their  arms  or 
hands,  as  with  Parkinson's  disease. 


Current  Trends 

Nursing  homes  are  caring  for  an  aging 
population  that  has  more  acute  clinical 
conditions  than  in  the  past.  The  result 
is  a  higher  percentage  of  nursing  home 
residents  who  need  higher  levels  of 
medical  care,  which  takes  more  staff 
time  and  leaves  less  time  for  routine 
tasks,  such  as  ensuring  that  residents  eat 
their  meals  and  drink  enough  fluids. 

In  addition,  evidence  suggests  that 
there  has  been  a  recent  increase  in 
assisted  living  facilities  that  house  many 
individuals  with  minimal  medical 
needs  who  previously  would  have  been 
cared  for  in  nursing  homes.  Both  of 
these  trends  have  resulted  in  a  frailer 
nursing  home  population  than 
previously,  with  residents  who  are  more 
dependent  on  nursing  staff  for  basic 
needs,  such  as  feeding  and  personal 
care.  A  critical  shortage  of  certified 
nurse  aides  in  many  parts  of  the  country 
has  resulted  in  a  need  for  staff  who  are 
specially  trained  to  help  residents  eat  at 
mealtimes,  to  supplement,  not  replace 
certified  nurse  aides. 

Some  residents  only  need 
encouragement  or  minimal  assistance, 
which  does  not  require  medical 
training.  Properly  trained  nonmedical 
personnel  could  provide  this  type  of 
assistance.  Nurse  aides  and  other 
nursing  staff  receive  training  so  that 
they  are  able  to  feed  residents  with  all 
kinds  of  feedingproblems.  A  higher 
level  of  training  is  required  of  nurse 
aides  because  they  need  to  be  able  to 
deal  with  complicated  feeding 
problems.  However,  when  there  is  a 
nurse  aide  shortage,  it  is  often  the  case 
that  residents  without  complicated 
feeding  problems  receive  little  or  no 
assistance  at  mealtimes  with  eating  or 
drinking,  while  the  nursing  staff  focuses 
on  feeding  residents  with  complicated 
problems.  We  believe  there  is  a  place  in 
nursing  homes  for  the  use  of  feeding 
assistants  who,  after  proper  basic 
training  in  feeding  techniques  and 
working  with  the  elderly,  are  able  to 
feed  residents  who  do  not  have 
complicated  feeding  problems.  It  is 
reasonable  to  require  that  feeding 
assistants  receive  a  lower  level  of 
training  than  a  nujse  aide  because 
feeding  assistants  would  not  handle 
complicated  feeding  cases.  This  would 
allow  facihties,  if  they  choose,  to  train 
other  facility  employees  as  feeding 
assistants  so  that  available  staff  can  feed 
residents  at  mealtimes. 

Facility  Staff  Shortages 

Because  of  the  shortage  of  certified 
nurse  aides  and  the  increasingly 
complex  medical  needs  of  residents, 
facilities  in  some  States  have  used  paid 
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feeding  assistants  to  supplement 
certified  nurse  aides  to  ensure  that 
residents  take  in  adequate  food  and 
fluids.  Generally,  feeding  assistants 
used  by  these  facilities  are  part-time 
workers,  often  retired  individuals,  or 
homemakers  who  are  available  for  a  few 
hours  a  day.  They  may  also  be  older 
students  who  come  into  the  facility 
between  1  and  2  hours  either  at  the 
noon  or  evening  meal.  In  other  facilities, 
staff  shortages  are  so  acute  that  all 
nonmedical  employees,  including  the 
administrator  of  the  facility,  are 
required  to  complete  training  and  help 
feed  residents  at  mealtimes.  Training 
facility  personnel  for  functions  other 
than  their  primary  position  is  known  as 
cross-training.  There  is  anecdotal 
evidence  that  cross-training  of 
personnel  increases  coordination  and 
continuity  of  care.  It  also  contributes  to 
increased  morale  and  lower  staff 
turnover. 

There  is  no  provision  in  Federal 
regulations  for  the  employment  of 
nursing  home  workers  who  perform 
only  a  single  task  without  completing  75 
hours  of  nurse  aide  training.  Currently, 
residents  must  be  fed  by  a  registered 
nurse,  licensed  practical  nurse,  or  a 
nurse  aide  who  has  completed  75  hours 
of  medical  training  and  who  has  been 
certified  as  competent  to  perform  all 
nurse  aide  tasks.  Volunteers  may  also 
feed  residents.  The  reason  for  this 
existing  policy  is  to  ensure  that 
residents  who  cannot,  or  do  not,  feed 
themselves  are  fed  by  nursing  staff  who 
have  medical  training.  This  is  intended 
to  protect  residents  from  unskilled 
workers  who  might  injure  a  resident  by 
not  recognizing  serious  medical 
complications  associated  with  eating. 

Wisconsin  and  North  Dakota  are  two 
States  in  which  nursing  homes  have  had 
serious  difficulty  hiring  enough  certified 
nurse  aides  and  have  used  feeding 
assistants  as  a  supplement  to  certified 
nurse  aides.  Other  States  have  expressed 
interest  in  using  paid  feeding  assistants, 
including  Ohio,  Minnesota,  Florida, 
California,  and  Illinois.  Florida  and 
Illinois  have  both  passed  laws  that 
permit  the  use  of  single  task  workers  in 
their  States,  but  they  have  not  yet 
implemented  the  provisions. 

Wisconsin  nursmg  homes  have  been 
using  single-task  feeding  assistants  for 
mor^  than  7  years.  Wisconsin  uses  a 
structured,  formed  program  that  requires 
a  facility  wanting  to  implement  a 
feeding  assistant  program  to  submit  an 
application  for  approval  by  the  State. 
The  classes  are  taught  by  a  registered 
nurse,  with  a  registered  dietitian 
teaching  the  dietary  elements  of  the 
program.  A  facility's  approved  program 
must  include  the  following  core  areas: 


Interpersonal  communication  and  social 
interaction;  Basic  nursing  skills 
(including  infection  control);  Personal 
care  skills  (assisting  with  eating, 
hydration);  Basic  restorative  services 
(assistive  devices  for  eating);  Resident 
rights;  and  special  problems  associated 
with  Dementia  (specialized  feeding  and 
intake  problems).  Participants  who 
complete  the  training  must  demonstrate 
skills  and  pass  a  written  test  with  a 
score  of  80  percent  or  better.  Feeding 
assistants  are  used  solely  for  feeding 
residents  who  have  no  feeding 
complications.  They  are  permitted  to 
feed  residents  only  in  the  dining  room 
and  operate  luider  the  direction  of  a 
registered  nujse  or  licensed  practical 
nurse.  Feeding  assistants  serve  to 
supplement  care  delivered  by  certified 
nurse  aides,  which  frees  up  more 
extensively  trained  aides  to  perform 
more  complex  resident  care  tasks. 

North  Dakota  has  used  paid  feeding 
assistants  for  a  number  of  years  and  has 
a  slightly  less  formal  program  than  that 
of  Wisconsin.  The  residents  to  be  fed  are 
selected  by  the  dietary  and  nursing  staff. 
If  a  facility  has  a  nurse  aide  training 
program,  the  training  coordinator  and 
dietitian  work  together  to  train  new 
feeding  assistants  individually.  After 
training  and  orientation,  a  new  feeding 
assistant  is  assigned  to  one  resident  who 
needs  minimal  assistance.  As  the 
assistant  gains  skill  and  confidence,  he 
or  she  is  assigned  to  more  residents  at 
a  meal  or  to  a  resident  who  requires  a 
higher  level  of  skill  to  feed.  Typically, 
feeding  assistants  work  only  about  1  Vz 
bom's  per  day,  providing  assistance  at 
either  the  noon  or  evening  meal. 

Conclusion 

We  are  committed  to  ensuring  that 
long  term  care  residents  receive  the  best 
possible  care.  We  recognize  that  a 
shortage  of  certified  nurse  aides 
adversely  affects  resident  care  and 
prevents  many  residents  from  receiving 
adequate  help  with  eating  and  drinking. 
Further,  we  are  persuaded  by  the 
experience  of  States  that  have  used  paid 
feeding  assistants,  that  proper  training 
and  medical  direction  of  these  feeding 
assistants  minimizes  the  risk  to 
residents,  while  providing  substantial 
benefits  to  residents.  After  thoroughly 
considering  this  issue,  we  believe  that 
the  benefits  to  residents  outweigh  the 
potential  risks  and  so  we  are  taking 
steps  to  resolve  the  issue  by  publishing 
this  proposed  rule.  We  believe  that  a 
policy  change  to  allow  the  use  of 
feeding  assistants  can  be  accommodated 
under  existing  statute.  There  is  nothing 
in  the  statute  governing  requirements 
for  long  term  care  facilities  (sections 
1819  and  1919  of  the  Act)  that  would 


preclude  the  use  of  these  workers  and 
we  believe  that  there  is  no  conflict  with 
other  statutory  requirements. 

n.  Provisions  of  the  Proposed 
Regulations 

We  would  provide  States  the 
flexibiUty  to  allow  a  facility  the  option 
to  use  paid  feeding  assistants  to  help 
residents  with  eating  and  drinking  at 
mealtimes.  In  new  §  483.35(h),  we 
would  specify  that  if  a  facility  uses  paid 
feeding  assistants,  the  feeding  assistants 
must  complete  a  State-approved  training 
course  that  meets  minimum 
requirements.  The  proposed  course 
requirements  are  listed  in  §483.160  and 
would  include  only  non-nursing-related 
services  and  items  that  are  currently 
part  of  the  nurse  aide  training 
requirements.  In  addition  to  training  in 
proper  feeding  techniques  and  how  to 
assist  residents  with  eating  and 
drinking,  we  would  include  in  the 
training  other  basic  skills  necessary  to 
work  with  elderly  and  disabled  nursing 
home  residents.  'These  include 
communication  and  interpersonal  skills; 
appropriate  responses  to  resident 
behavior;  safety  and  emergency 
procedures,  including  the  Heimlich 
Maneuver;  infection  control;  resident 
rights;  and  recognizing  changes  in 
patients  that  are  inconsistent  with  thefr 
normal  behavior,  and  the  importance  of 
reporting  those  changes  to  the 
supervisor.  Some  States  may  want  to 
include  other  requirements  in  their 
training,  for  example,  the  use  of 
assistive  devices  for  the  unique  needs  of 
the  cognitively  impaired.  We  are  not, 
however,  including  these  other 
requirements.  We  anticipate  that  this 
training  could  easily  be  implemented  in 
any  facility  with  an  approved  nurse  aide 
training  program  because  the 
requirements  are  not  new.  We  note  that 
these  requirements  are  the  minimum 
and  States  and  facilities  must  use  these 
as  a  baseline,  but  may  add  any  others 
that  they  believe  are  appropriate  to 
structure  a  feeding  assistance  program 
that  meets  their  needs. 

We  would  require  that  each  facility 
maintain  a  record  of  individuals  it  uses 
as  feeding  assistants  who  have 
successfully  completed  the  feeding 
assistance  training.  In  keeping  with 
other  similar  requirements,  we  would 
require  States  to  require  facilities  to 
report  to  the  States  any  incidents  of 
feeding  assistants  who  have  been  found 
to  neglect  or  abuse  a  resident,  or 
misappropriate  a  resident's  property. 
The  States  must  maintain  records  of  all 
reported  incidents.  States  are  not 
required  to  maintain  a  formal  registry, 
as  required  for  nurse  aides,  but  the 
intent  is  similar. 
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The  facility  may  use  paid  feeding 
assistants  to  feed  residents  who  do  not 
have  a  clinical  condition  that  would 
require  the  training  of  a  nurse  or  nurse 
aide.  It  is  important  for  the  professional 
nursing  staff  in  the  facility  to  identify 
residents  who  need  help  eating  and 
drinking  and  those  who  can  be  fed  by 
feeding  assistants.  We  believe  that  this 
can  be  established  by  the 
comprehensive  assessment  (§  483.20). 
Often,  residents  need  help  on  some  days 
and  not  on  others.  This  means  that  the 
nurse  in  charge  may  need  to  make 
feeding  decisions  on  a  daily  basis. 
Nurses  or  certified  nurse  aides  would 
continue  to  feed  residents  with  clinical 
conditions  that  require  nursing  training, 
including  for  example,  recurrent  lung 
aspirations,  difficulty  swallowing,  or 
those  on  feeding  tubes  or  parenteral/IV 
feedings.  All  feeding  assistants  must 
work  under  the  direct  supervision  of  a 
registered  nurse  or  licensed  practical 
nurse.  This  means  that  a  nurse  is  in  the 
unit  or  on  the  floor  where  the  feeding 
assistance  is  furnished  and  is 
immediately  available  to  give  help,  if 
necessary.  We  would  also  revise  "nurse 
aide"  at  §483. 75(e)  to  clarify  that  paid 
feeding  assistants  are  not  performing 
nursing  or  nursing-related  tasks. 

We  would  define  "paid  feeding 
assistant"  in  §488.301,  as  an  individual 
who  is  paid  by  a  facility  or  paid  under 
an  arrangement  with  another  agency  or 
organization  to  feed  residents  and  who 
meets  the  requirements  specified  in 
§  483.35(h).  Any  nonprofessional 
nursing  home  employee,  including  the 
administrator,  activity  staff,  clerical, 
laundry,  or  housekeeping  staff  may  be 
considered  a  feeding  assistant  and  may 
feed  residents  at  mealtimes  if  he  or  she 
has  completed  the  training  requirements 
in  §483.160. 

These  requirements  would  not  apply 
to  volunteers,  including  family 
members.  Sections  1819(b)(5)(F)  and 
1919(b)(5)(F)  of  the  Act  exempt 
volunteers  from  the  definition  of  "nurse 
aide"  and  nurse  aide  training 
requirements,  which  are  more  stringent 
than  feeding  requirements.  Therefore, 
we  believe  that  it  is  logical  to  exempt 
volunteers  from  requirements 
concerning  feeding  assistants.  However, 
volimteers  may  take  the  training  if  they 
wish,  but  there  is  no  requirement  that 
they  do  so. 

.  Feeding  assistants  are  intended  to 
supplement  certified  nurse  aides,  not  be 
a  substitute  for  certified  or  licensed 
nursing  staff.  Therefore,  feeding 
assistants  may  not  be  coimted  toward 
the  minimum  staffing  requirements  in 
§483.30.  Facilities  that  choose  the 
option  to  use  paid  feeding  assistants, 
when  consistent  with  State  law,  remain 


responsible  for  any  adverse  actions 
resulting  from  the  use  of  these 
assistants,  as  with  any  other  employee. 

m.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  60- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  OMB  should  approve  an 
information  collection,  section 
3506(c){A)  of  the  Paperwork  Reduction 
Act  of  1995  requires  that  we  solicit 
comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Nursing  homes  in  two  States  currently 
use  feeding  assistants.  While  we  know 
of  eight  other  States  that  have  expressed 
ap  interest  in  implementing  this  policy, 
it  is  a  facility  option  and  we  do  not 
know  how  many  facilities  in  which 
States  will  choose  this  option.  There  are 
approximately  17.000  nursing  homes  in 
the  nation,  and  they  are  not  evenly 
distributed  within  States.  We  are 
soliciting  public  comment  on  each  of 
these  issues  for  the  following  sections  of 
this  document  that  contain  information 
collection  requirements: 

Section  483.160(b) 

1.  Requirement 

A  facility  must  maintain  a  record  of 
all  individuals,  used  by  the  facility  as 
feeding  assistants,  who  have 
successfully  completed  the  training 
course  for  paid  feeding  assistants. 

2.  Biuden 

Our  rough  estimate  is  that  10  States 
will  implement  this  policy,  that  is,  20 
percent  of  nursing  homes  (20  percent  of 
17,000  =  3400  facilities/respondents). 
We  estimate  that  each  facility  will  hire 
two  feeding  assistants,  resulting  in  a 
total  of  6.800  feeding  assistants. 
Depending  on  the  method  chosen  by  a 
facility  to  collect  this  information,  we 
Itelieve  that  each  facility  (respondent) 
would  spend  no  more  than  30  minutes 
per  month  (6  hours  per  year)  to  enter 
feeding  assistant  information  into  its 
record-keeping  system.  Some  months, 


facilities  may  have  no  information  to 
add.  With  3,400  facilities  at  6  hours/ 
year,  the  total  would  be  20,400  hovu^  for 
facilities.  Using  a  wage  cost  of  $10  per 
hour,  the  total  facility  burden  is 
estimated  to  be  $204,000. 

Section  483.160(c) 

1.  Requirement 

Each  State  must  require  a  facility  to 
report  to  the  State  all  incidents  of  any 
paid  feeding  assistant  who  has  been 
found  to  neglect  or  abuse  a  resident  or 
misappropriate  a  resident's  property. 
Each  State  must  maintain  a  record  of  all 
reported  incidents. 

2.  Burden 

We  estimate  that  each  facility  and 
State  will  spend  no  more  than  30 
minutes  per  month  to  add  new 
information  to  the  system.  This  comes 
to  6  hoiu«  annually  per  facility  and  . 
State  X  10  facilities/States  =  60  hours. 
Using  a  wage  cost  of  $10  per  hour,  the 
total  facility  or  State  cost  is  estimated  to 
be  $600. 

If  you  comment  on  these  information 
collection  and  recordkeeping 
requirements,  please  mail  copies 
directly  to  the  following  addresses: 

Centers  for  Medicare  &  Medicaid 
Services,  Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Attn.:  John  Burke, 
Room  N2-14-26,  7500  Secimty 
Boulevard,  Baltimore,  MD  21244-1850; 
and  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503,  Attn:  AUison 
Herron  Eydt,  CMS  Desk  Officer. 

IV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  conmient,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  major  comments  in  the 
preamble  to  that  document. 

V.  Regulatory  Impact  Statement 

A.  Overall  Impact 

We  have  examined  the  impact  of  this 
proposed  nUe,  as  required  by  Executive 
Order  12866  (September  1993. 
Regulatory  Planning  and  Review)  and 
the  Regulatory  Flexibility  Act  (RFA) 
(September  19. 1980  Pub.  L.  9&-354). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of  , 
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e  vailable  regulatory  alternatives  and,  if 
I  )gulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  envirormiental.  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually). 

This  proposed  rule  is  not  a  major  rule. 
I|  would  not  result  in  any  budget 
itnpact.  A  facility  could  employ  a 
feeding  assistant  under  the  current 
regulations.  This  proposed  rule  simply 
reduces  the  amount  of  training  that 
would  be  required  for  an  individual  that 
would  furnish  only  feeding  assistance 
and  provides  States  with  the  option  of 
using  paid  feeding  assistants,  rather 
than  CNAs,  to  provide  feeding 
assistance. 

[  The  RFA  requires  agencies  to 
aetermine  whether  a  rule  would  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(analyze  options  for  regulatory  relief  of 
small  businesses).  For  purposes  of  the 
RFA,  small  entities  include  small 
businesses,  nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $5  to 
$25  million  or  less  annually  (see  65  FR 
69432).  For  purposes  of  the  RFA.  85 
percent  of  long  term  care  facilities  with 
revenues  of  $10.0  million  or  less  are 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 
T  In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  nimiber  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  We  have 
determined  that  this  proposed  rule 
would  not  have  consequential  effects  on 
State,  local,  or  tribcd  governments,  or  on 
the  private  sector.  This  proposal  is  an 
option  that  does  not  constitute  an 
unfunded  mandate. 


Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (emd  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  believe  that  this  proposed  rule 
would  not  have  a  substantial  effect  on 
State  or  local  governments.  This 
proposal  is  an  option,  which  facilities 
may  choose  to  adopt  if  it  is  consistent 
with  State  law  and  the  State  promotes 
this  option. 

B.  Anticipated  Effects 

These  proposed  provisions  would 
affect  long  term  care  facilities.  We 
expect  the  provisions  to  be  a  substantial 
benefit  both  to  facilities  that  are  short- 
staffed  and  to  beneficiaries  that  need 
help  with  eating  and  drinking.  By  using 
feeding  assistants,  facilities  can  use 
trained  certified  nurse  aides  to  perform 
more  complex  resident  care  tasks.  There 
are  approximately  17,000  long  term  care 
facilities  participating  in  the  Medicare 
and  Medicaid  programs.  We  do  not 
know  how  many  facilities  would  choose 
the  option  to  hire  feeding  assistants.  We 
know  of  two  States  that  have  used 
feeding  assistants  for  a  number  of  years. 
Wisconsin  nursing  homes  have  been 
using  single-task  feeding  assistants  for 
more  than  7  years,  and  North  Dakota  has 
used  them  since  the  1980s.  Several 
other  States  have  passed  laws,  or 
indicated  that  they  wish  to  implement 
a  feeding  assistant  program,  but  have 
not  yet  done  so  (including  Ohio. 
Minnesota,  Florida,  California,  and 
Illinois).  If  these  States  adopt  this 
option,  they  will  realize  the  benefits  of 
using  paid  feeding  assistants.  If  we 
receive  additional  information  from 
public  comments  about  the  nimiber  of 
States  that  may  choose  this  option  and 
costs  to  the  States  and  facilities,  we  will 
siunmarize  the  information  in  the 
subsequent  final  rule. 

We  believe  that  both  residents  and 
providers  would  benefit  from  these 
provisions.  Residents  would  receive 
more  assistance  with  eating  at  meals. 
Facilities  would  have  greater  choices  in 
hiring  staff  to  meet  their  needs  and  the 
needs  of  residents,  freeing  certified 
nurse  aides  to  perform  more  complex 
tasks  that  require  their  medical  training. 

C.  Alternatives  Considered 

One  alternative  to  this  policy  would 
be  for  facilities  to  hire  more  nursing 
staff,  including  nurse  aides.  However, 
not  only  would  this  cost  more,  but  due 
to  the  continuing  shortage  of  certified 
niu'se  aides,  we  know  of  no  other 
alternatives  at  the  moment  that  would 


meet  our  objectives.  Certified  nurse 
aides  perform  the  majority  of  resident 
care  in  a  long  term  care  facility  and 
frequent  nurse  aide  shortages  often 
result  in  less  than  adequate  care  for 
residents  and  greater  stress  on  certified 
nurse  aides  and  other  staff. 

D.  Conclusion 

For  these  reasons,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  because  we 
have  determined,  and  we  certify,  that 
this  rule  woidd  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  a  significant- 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  483 

Grant  programs-health.  Health 
facilities.  Health  professions.  Health 
records,  Medicaid,  Medicare,  Nursing 
homes.  Nutrition,  Reporting  and 
recordkeeping  requirements,  Safety. 

42  CFR  Part  488 

Health  facilities.  Medicare.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  CMS  proposes  to  amend  42 
CFR  chapter  IV  as  set  forth  below: 

A.  Part  483  is  amended  as  follows: 

PART  483— REQUIREMErfTS  FOR 
STATES  AND  LONG  TERM  CARE 
FACILITIES 

Subpart  B — Requirements  for  Long 
Term  Care  Facilitie* 

1.  The  authority  citation  for  part  483 
continues  to  read  as  fbllows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  In  §483.35.  the  introductory  text  is 
republished,  paragraph  (h)  is 
redesignated  as  paragraph  (i)  and 
republished,  and  a  new  paragraph  (h)  is 
added  to  read  as  follows: 

§483.35    Dietary  services. 

The  facility  must  provide  each 
resident  with  a  nourishing,  palatable, 
well-balanced  diet  that  meets  the  daily 
nutritional  and  special  dietary  needs  of 
each  resident. 
****** 

(h)  Paid  feeding  assistants — (1) 
General  rule.  A  facility  may  use  a  paid 
feeding  assistant,  as  defined  in 
§  488.301  of  this  chapter,  to  feed 
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residents  who  meet  the  following 
conditions: 

(i)  Need  assistance  with  eating  and 
drinking. 

(ii)  Based  on  the  comprehensive 
assessment,  do  not  have  a  clinical 
condition  that  requires  the  assistance 
with  eating  and  drinking  of  a  registered 
nurse,  licensed  practical  nurse,  or  nurse 
aide. 

(2)  Requirements  on  facilities.  If  a 
facility  uses  a  paid  feeding  assistant,  the 
facility  must  ensure  that  the  feeding 
assistant  meets  the  following 
requirements: 

(i)  Training.  Completes  a  State- 
approved  training  course  that  meets  the 
requirements  of  §  483.160. 

(ii)  Supervision.  Works  under  the 
direct  supervision  of  a  registered  nurse 
or  licensed  practical  nurse.  This  means 
that  a  nurse  is  in  the  unit  or  on  the  floor 
where  the  feeding  assistance  is 
furnished  and  is  immediately  available 
to  give  help,  if  necessary. 

(i)  Sanitary  conditions.  The  facility 
must — 

(1)  Prociu-e  food  from  soiuces 
approved  or  considered  satisfactory  by 
Federal,  State,  or  local  authorities; 

(2)  Store,  prepare,  distribute,  and 
serve  food  under  sanitary  conditions; 
and 

(3)  Dispose  of  garbage  and  refuse 
properly. 


§483.75    [Amended] 

3.  In  §483. 7 5(e),  the  definition  of 
"nurse  aide"  is  amended  by  adding  the 
following  sentence  to  the  end  of  the 
definition:  "Nurse  aides  do  not  include 
those  individuals  who  furnish  services 
to  residents  only  as  paid  feeding 
assistants  as  defined  in  §488.301  of  this 
chapter." 


Subpart  D— Requirements  That  Must 
Be  Met  by  States  and  State  Agencies: 
Nurse  Aide  Training  and  Competency 
Evaluation;  and  Paid  Feeding 
Asslstente 

4.  The  heading  of  subpart  D  is  revised 
to  read  as  s6t  forth  above. 

5.  A  new  §483.160  is  added  to  read 
as  follows: 

§483.160    Requirmnents  for  training  of 
paid  feeding  assistants. 

(a)  A  State-approved  training  course 
for  paid  feeding  assistants  must  include, 
at  a  minimum,  the  following: 

(1)  Feeding  techniques. 

(2)  Assistance  with  feeding  and 
hydration. 

(3)  ConuBunication  and  interpersonal 
skiUs. 


(4)  Appropriate  responses  to  resident 
behavior. 

(5)  Safety  and  emergency  procedures, 
including  the  Heimlich  maneuver. 

(6)  Infection  control. 

(7)  Resident  rights. 

(8)  Recognizing  changes  in  residents 
that  are  inconsistent  with  their  normal 
behavior  and  the  importance  of 
reporting  those  changes  to  the 
supervisory  nurse. 

(b)  A  facility  must  maintain  a  record 
of  all  individuals,  used  by  the  facility  as 
feeding  assistants,  who  have 
successfully  completed  the  training 
course  for  paid  feeding  assistants. 

(c)  A  State  must  require  a  facility  to 
report  to  the  State  all  incidents  of  a  paid 
feeding  assistant  who  has  been  found  to 
neglect  or  abuse  a  resident,  or 
misappropriate  a  resident's  property. 
The  State  must  maintain  a  record  of  all 
reported  incidents. 

B.  Part  488,  subpart  E  is  amended  as 
follows: 

PART  488— SURVEY,  CERTIRCATION, 
AND  ENFORCEMENT  PROCEDURES 

Subpart  E— Survey  and  Certification  of 
l^ng  Term  Care  Facilities 

1.  The  authority  citation  for  part  488 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1895hh). 

2.  Section  488.301  is  amended  by 
adding  a  new  definition  of  "Paid 
feeding  assistant"  in  alphabetical  order 
to  read  as  follows: 

§488.301     Definitions. 

As  used  in  this  subpart — 

***** 

Paid  feeding  assistant  means  an 
individual  who  meets  the  requirements 
specified  in  §  483.35(h)(2)  of  this 
chapter  and  who  is  paid  to  feed 
residents  by  a  facility,  or  who  is  used 
under  an  arrangement  with  another 
agency  or  organization. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program)    • 


Dated:  November  5,  2001. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Approved:  December  14,  2001. 
Tommy  G.  Thompson, 
Secretary. 

IFR  Doc.  02-7344  Filed  3-28-02;  8:45  am] 
aiLUNG  cooe  4120-01-p 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Doclcet  No.  02-11875] 
RIN2127-AK)4 

Federal  Motor  Vetiicle  Safety 
Standards;  Rear  Impact  Guard  Labels; 
Notice  of  Proposed  Rulemaking;  Grant 
in  Part,  Denial  in  Part  of  Petition  for 
Rulemaking 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking; 
grant  in  part,  denial  in  part  of  petition 
for  rulemaking. 

summary:  This  dociunent  responds  to 
petitions  for  rulemaking  from  the  Truck 
Trailer  Manufacturers  Association, 
American  Trucking  Associations,  and 
Compass  Transportation,  Inc. 
Petitioners  asked  the  agency  to  amend 
the  Federal  motor  vehicle  safety 
standard  on  rear  impact  guards  by 
eliminating  the  labeling  requirement. 
Under  that  requirement,  rear  impact 
guards  must  be  permanently  labeled 
with  the  guard  manufacturer's  name  and 
address,  the  month  and  year  in  which 
the  guard  was  manufactiued,  and  the  . 
letters  "DOT."  The  petitioners  asked 
that  if  NHTSA  declined  to  eliminate  the 
labeling  requirement,  the  agency  instead 
amend  the  labeling  requirement  by 
eliminating  the  requirement  that  the 
label  be  permanent,  and  allowing 
manufacturers  to  place  the  label  where 
it  may  be  the  least  exposed  to  damage. 

This  document  denies  petitioners' 
requests  to  eliminate  the  labeling 
requirement  and  the  requirement  that 
rear  impact  guards  be  permanently 
labeled,  but  grants  petitioners'  request 
to  allow  manufacturers  to  place  the 
label  on  the  rear  impact  guard  where  it 
may  be  least  exposed  to  damage. 
DATES:  Comments  must  be  received  on 
or  before  May  28,  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  above  and  be 
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submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.  Washington, 
DC  20590.  Alternatively,  you  may 
submit  your  cominents  electronically  by 
logging  onto  the  Docket  Management 
System  (DMS)  Web  site  at  http:// 
dms.dot.gov.  Click  on  "Help  & 
Information"  or  "Help/Info"  to  view 
instructions  for  filing  your  comments 
electronically.  Regardless  of  how  you 
submit  your  comments,  you  should 
mention  the  docket  number  of  this 

!ocument. 
You  may  call  the  Docket  at  202-366- 
324.  Docket  hours  are  9:30  a.m.  to  4 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  and  policy  issues:  Dr.  William 
J.J.  Liu,  Office  of  t'ehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Washington,  DC  20590; 
(Telephone:  202-366-2264)  (Fax:  202- 
493-2739).    . 

For  legal  issues:  Mr.  Dion  Casey, 
Office  of  Chief  Counsel,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington, 
DC  20590;  (Telephone:  202-366-2992) 
(Fax:  202-366-3820). 
SUPPLEMENTARY  INFORMATION: 

i.  Background 

On  January  24, 1996,  NHTSA 
published  a  final  rule  (61  FR  2003) 
establishing  two  Federal  Motor  Vehicle 
Safety  Standards  (FMVSSs)  to  address 
the  problem  of  rear  underride  crashes. 
These  are  crashes  in  which  a  passenger 
car,  truck,  or  multipurpose  vehicle  with 
a  Gross  Vehicle  Weight  Rating  (GVWR) 
of  4,563  kilograms  (10,000  lbs)  or  less 
(referred  to  collectively  as  "passenger 
Vehicles")  collides  wiUi  the  rear  end  of 
a  trailer  or  semitrailer  (referred  to 
collectively  as  "trailers"),  and  the  front 
end  of  the  passenger  vehicle  slides 
under  (i.e.,  underrides)  the  rear  end  of 
the  trailer. 

LThe  final  rule  established  two 
andards  that  operate  together  to 
reduce  the  number  of  injuries  and 
fatalities  resulting  from  underride 
crashes.  The  first  standard  (Standard 
No.  223,  Rear  Impact  Guards)  specifies 
performance  requirements  that  rear 
impact  guards  (guards)  must  meet  before 
they  can  be  installed  on  new  trailers.  It 
specifies  strength  requirements,  as  well 
as  test  procedures,  that  NHTSA  uses  to 
determine  compliance  with  the 
standard.  Standard  No.  223  requires  the 
guard  maniifacturer  to  provide 
instructions  on  the  proper  installation  of 
the  guard.  It  «dso  requires  guards  to  be 
permanently  labeled  with  the  guard 
manufactiurer's  name  and  address,  the 


month  and  year  in  which  the  guard  was 
manufactiu-ed,  and  the  letters  "DOT." 
The  letters  constitute  a  certification  by 
the  guard  manufacturer  that  the  guard 
meets  all  the  performance  requirements 
of  Standard  No.  223.  The  standard 
requires  manufacturers  to  place  the 
label  on  the  forward-facing  surface  of 
the  horizontal  member  of  the  guard,  305 
millimeters  (mm)  (12  inches)  inboard  of 
the  right  end  of  the  guard,  so  that  the 
label  is  readily  visible  by  Federal  Motor 
Carrier  Safety  Administration  (FMCSA) 
inspectors. 

"The  second  standard  (Standard  No. 
224,  Rear  Impact  Protection)  requires 
most  new  trailers  with  a  GVWR  of  4,536 
kilograms  (10,000  poimds)  or  more  to  be 
equipped  with  a  rear  impact  guard 
meeting  the  requirements  of  Standard 
No.  223.  Standard  No.  224  specifies 
requirements  regarding  the  location  of 
the  guard  relative  to  the  rear  of  the 
trailer.  It  also  requires  that  the  guard  be 
mounted  on  the  trailer  in  accordance 
with  the  instructions  of  the  guard 
manufacturer. 

In  response  to  petitions  for 
reconsideration,  NHTSA  published 
minor  amendments  to  the  standards  in 
the  Federal  Register  on  January  26, 
1998  (63  FR  3654).  The  standards 
became  effective  on  that  date. 

n.  Petitions 

On  December  10, 1^98.  NHTSA 
received  a  petition  from  the  Truck 
Trailer  Manufacturers  Association 
(TTMA)  requesting  that  the  agency 
amend  Standard  No.  223  by  eliminating 
the  guard  labeling  requirement.  TTMA 
argued  that  requiring  a  label  on  the 
guard  is  redimdant  because  vehicle 
manufacturers  are  already  required  to 
certify  compliance  with  all  safety 
standards.  49  CFR  567.4(g)(5)  requires 
manufacturers  to  affix  to  trailers  a  label 
containing  the  statement:  "This  vehicle 
conforms  to  all  applicable  Federal  motor 
vehicle  safety  standards  in  effect  on  the 
date  of  manufacture  shown  above." 

On  December  30,  1998,  NHTSA 
received  a  similar  petition  from  the 
American  Trucking  Associations  (ATA), 
and  on  January  18, 1999,- another 
petition  from  Compass  Transportation, 
Inc.  Both  petitioners  argued  that  the 
guard  labeling  requirement  is  redundant 
and  requested  that  the  agency  eliminate 
the  labeling  requirement  fitjm  Standard 
No.  223. 

TTMA  requested  that  if  NHTSA 
declined  to  eliminate  the  guard  labeling 
requirement,  the  agency  instead 
eliminate  the  requirement  that  the  guard 
be  labeled  permanently.  TTMA  argued 
that  it  is  unlikely  that  any  label  will 
remain  on  the  guard  for  the  life  of  the 
trailer.  "TTMA  also  requested  that 


NHTSA  allow  manufacturers  the 
flexibility  to  plade  the  label  where  it 
may  be  the  least  exposed  to  damage 
from  operational  and  environmental 
factors. 

in.  Discussion  and  Anal3rsi8 

A.  Guard  Labeling  Requirement 

NHTSA  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  on 
January  8, 1981,  proposing  a  single 
vehicle  standard  specifying 
requirements  for  testing  guards  On 
completed  trailers.  (46  FR  2136). 
Commenters  on  the  NPRM  expressed 
concern  that  the  proposed  requirements 
would  be  a  substantial  financial  burden 
on  some  trailer  manufacturers.  These 
commenters  stated  that  the  trailer 
manufacturing  industry  consisted 
primarily  of  small  firms  that  lacked  the 
engineering  capabilities  to  meet  the 
requirements  proposed  in  the  NPRM. 

In  response  to  these  comments, 
NHTSA  issued  a  Supplemental  Notice 
of  Proposed  Rulemaking  (SNPRM)  on 
January  3, 1992,  that  proposed  separate 
equipment  and  vehicle  standards.  (57 
FR  252).  Standard  No.  223  provided  for 
the  testing  of  guards  on  a  test  fixture, 
and  Standard  No.  224  required  guards 
complying  with  Standard  No.  223  to  be 
installed  on  trailers.  The  agency 
concluded  that  these  separate  standards 
would  allow  trailer  manufacturers  to 
piut:hase  guards  complying  with 
Standard  No.  223  from  guard 
manufacturers,  thus  relieving  trailer 
manufacturers,  especially  small 
manufacturers,  of  the  burden  associated 
with  compliance  testing. 

In  its  comments  on  the  SNPRM, 
TTMA  stated. 

We  appreciate  your  concern  for  the  small 
trailer  manufacturer  in  providing  for  the 
manufacturer  of  the  guard  being  a  different 
company  than  the  manufacturer  of  the  trailer. 
However,  due  to  the  variety  of  trailer 
configurations,  often  custom  designs,  it  is 
likely  that  a  substantial  number  of  trailer 
manufacturers  will  manufacture  their  own 
guards. 

TTMA  claimed  that  affixing  a 
certification  label  to  the  guard  is 
redundant  in  those  instances  in  which 
the  guard  is  manufactiu-ed  by  the  trailer 
manufactiirer  because  the  trailer 
manufacturer  already  has  to  certify 
compliance  with  all  applicable  FMVSSs 
under  49  CFR  567.4(g)(5).  Thus,  TTMA 
requested  that  trailer  manufacturers 
who  also  manufacture  their  ovkrn  guards 
be  excluded  from  the  guard  labeling 
requirement. 

"The  agency  responded  that  allowing 
some  guard  manufactiu«rs  to  omit  the 
label  would  be  impractical  from  an 
enforcement  standpoint  because  trailer 
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inspectors  would  not  be  able  to  tell 
whether  the  guard  was  certified  by  the 
guard/trailer  manufacturer  as  part  of  the 
trailer,  or  whether  the  trailer 
manufacturer  installed  a  guard 
purchased  from  a  guard  manufacturer 
who  did  not  make  the  required 
certification.  The  agency  also  did  not 
believe  that  affixing  the  label  would  be 
a  significant  burden.  Thus,  the  final  rule 
retained  the  guard  certification  label 
requirement  for  all  guards. 

In  their  discussion  of  the  labeling 
requirement,  the  TTMA,  ATA.  and 
Compass  Transportation,  Inc.,  petitions 
are  nearly  identical  to  the  comments 
that  TTMA  submitted  in  response  to  the 
SNPRM.  However,  the  petitioners 
requested  that  NHTSA  eliminate  the 
guard  labeling  requirement  for  all 
guards,  regardless  of  who  manufactures 
the  guard. 

The  petitioners  correctly  stated  that 
49  CFR  567.4(g)(5)  already  requires 
trailer  manufacturers  to  label  each 
trailer  as  complying  with  all  Federal 
motor  vehicle  safety  standards. 
However,  the  separate  equipment  and 
vehicle  standards  allow  a  trailer 
manufacturer  to  install  a  complying 
guard  produced  by  a  guard 
manufacturer  rather  than  by  the  trailer 
manufacturer  itself.  NHTSA  developed 
the  separate  equipment  and  vehicle 
standards  in  an  effort  to  relieve  trailer 
manufactiuers  of  the  financial  burden  of 
compliance  testing.  Indeed,  the  separate 
equipment  and  vehicle  standards  were 
implemented  largely  in  response  to 
industry  concerns  about  the  cost  of 
compliance  testing. 

While  NHTSA  has  found  that  the 
majority  of  trailer  manufacturers  do 
manufactvire  and  install  their  own 
guards,  the  agency  has  not  received 
information  from  the  petitioners  or 
other  parties  showing  a  need  to  revise 
the  separate  equipment  and  vehicle 
standards.  Without  such  information, 
the  agency  is  not  persuaded  to  change 
its  position.  Accordingly,  NHTSA  is 
denying  the  petitioners'  request  to 
eliminate  the  guard  labeling 
requirements  in  Standard  No.  223. 

B.  Permanent  Requirement 

TTMA  requested  that,  if  NHTSA 
maintained  the  guard  labeling 
requirements  in  Standard  No.  223,  the 
agency  instead  change  the  wording  of 
the  labeling  requirement  to  (1)  delete 
the  requirement  that  the  label  be 
permanent,  and  (2)  allow  manufacturers 
some  flexibility  regarding  the  location  of 
the  label  on  the  guard  so  that  the  label 
may  be  placed  where  it  is  least  exposed 
to  damage  from  operational  and 
environmental  factors. 


S5.3  of  Standard  No.  223  currently 
reads: 

Each  guard  shall  be  permanently  labeled 
with  the  information  specified  in  S5.3  (a) 
through  (c)  of  this  section.  The  information 
shall  be  in  English  and  in  letters  that  are  at 
least  2.5  mm  high.  The  label  shall  be  placed 
on  the  forward-facing  surface  of  the 
horizontal  member  of  the  guard.  305  mm 
inboard  of  the  right  end  of  the  guard. 

TTMA  first  suggested  eliminating  the 
requirement  that  the  label  be 
permanent.  In  its  petition,  TTMA 
argued: 

It  is  unlikely  that  any  label  will  remain  on 
the  guard  for  the  life  of  the  trailer.  A  label 
on  the  forward  facing  portion  of  the 
horizontal  member  will  be  abraded  by  road 
dust,  gravel,  ice,  snow,  and  other  grime  and 
debris.  If  the  label  were  allowed  on  the 
rearward  facing  portion  of  the  horizontal 
member  it  would  be  abraded  on  some  types 
of  trailers  by  contact  between  the  horizontal 
member  and  loading  docks  and  other 
structures. 

However,  TTMA  provided  no 
information  documenting  any  problems 
trailer  or  guard  manufacturers  have 
experienced  in  meeting  the  requirement 
for  a  permanent  label. 

NHTSA  acknowledges  that  the 
permanency  of  the  label  is  not 
significant  for  the  purpose  of  testing 
new  guards  for  compliance  with 
Standard  No.  223.  When  the  guard  is 
new,  the  environmental  and  operational 
conditions  that  may  damage  guard 
labels  are  not  an  issue. 

However,  on  September  1, 1999,  the 
Federal  Highway  Administration 
(FHWA)  published  a  Final  Rule 
amending  the  Federal  Motor  Carrier 
Safety  Regulations  regarding  rear  impact 
protection  to  make  them  consistent  with 
Standard  Nos.  223  and  224.  (64  FR 
47703).  FHWA  stated  that  its  proposed 
labeling  requirement  (now  codified  at 
49  CFR  393.86(f))  was  included,  in  part, 
"to  help  motor  carriers  quickly 
determine  if  the  underride  device  on  a 
newly  manufactiu^d  trailer  meets 
NHTSA's  requirements,  and  to  assist 
State  agencies  responsible  for  enforcing 
motor  carrier  safety  regtilations."  (63  FR 
26759,  May  14,  1998). 

NHTSA  generally  does  not  specify  a 
particular  means  (i.e.,  labeling,  etching, 
branding,  stamping,  or  embossing)  by 
which  the  manufacturer  must  achieve 
permanency.  Thus,  for  NHTSA 
compliance  piuposes,  the  guard  label  is 
considered  permanent  if  it  satisfies  the 
certification  requirements  specified  in 
49  CFR  part  567.  Section  567.4(b) 
specifies,  "The  label  shall,  unless 
riveted,  be  permanently  affixed  in  such 
a  manner  that  it  cannot  be  removed 
without  destroying  or  defacing  it."    < 


In  consideration  of  the  above,  the 
agency  continues  to  believe  that  the 
label  must  be  permanently  affixed. 
Thus,  NHTSA  is  denying  the 
petitioners'  request  to  amend  S5.3  of 
Standard  No.  223  by  eliminating  the 
requirement  that  the  guard  label  be 
permanent. 

C.  Location  of  Label 

Finally,  in  its  petition.  TTMA 
requested: 

that  the  guard  manufacturer  have  the 
flexibility  to  locate  the  label  where  it  may 
experience  the  least  exposure  to  damage. 
This  location  may  vary  according  to  the  type 
of  trailer  and  its  use.  Some  trailers  do  not 
back  up  to  loading  docks  while  other  trailers 
may  have  exposure  to  chemical  products  and 
environments. 

As  noted  above,  S5.3  of  Standard  No. 
223  currently  requires  the  label  to  be 
placed  on  the  forward-facing  surface  of 
the  horizontal  member  of  the  guard,  305 
mm  (12  inches)  inboard  of  the  right  end 
of  the  guard. 

The  location  of  the  guard  label  is  of 
little  significance  to  NHTSA  personnel 
conducting  compliance  testing  on  new 
guards.  The  agency  does  not  believe  that 
allowing  manufacturers  flexibility  in 
selecting  the  location  of  the  label  on  the 
guard  will  be  detrimental  to  its  safety 
purposes. 

The  location  of  the  guard  label  is  of 
greater  significance  to  FMCSA '  and 
state  inspectors  charged  with  verifying 
that  trailers  on  the  road  meet  the 
applicable  Federal  Motor  Carrier  Safety 
Regulations  and  NHTSA  standards. 
However,  FMCSA  representatives  have 
indicated  to  NHTSA  that  during  a 
typical  Level  1  inspection,  inspectors 
usually  have  ready  access  to  the 
underside  of  the  trailer.  This  enables  the 
inspector  to  view  the  entire  length  of  the 
horizontal  member  of  the  guard  from 
both  the  front  and  rear.  FMCSA 
representatives  indicated  that  the 
specific  location  of  the  guard  label  is  not 
critical,  so  long  as  it  is  located 
somewhere  on  the  horizontal  member  of 
the  guard. 

85. 7. 1.4.1(c)  of  Standard  No.  108 
requires  retroreflective  sheeting  to  be 
placed  across  the  full  width  of  the 
horizontal  member  of  the  guard.  The 
minimum  width  of  the  retroreflective 
sheeting  is  one  and  one-half  inches. 
Since  S5.1  of  Standard  No.  223  requires 
that  the  projected  cross-sectional  height 
of  the  horizontal  member  of  each  guard 
must  be  at  least  four  inches,  there 
should  be  ample  space  to  affix  the  guard 
label  on  the  rearward-facing  surface  of 


'  The  Federal  Motor  Carrier  Safety 
Administration,  which  regulates  commercial 
vehicles,  was  a  part  of  the  FHWA. 
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the  horizontal  member  of  the  guard 
without  interfering  with  the 
retroreflective  sheeting,  if  the 
manufacturer  determines  that  this 
location  will  be  the  least  susceptible  to 
operational  or  environmental  damage. 
I  Accordingly,  NHTSA  is  proposing  to 
imend  S5.3  of  Standard  223  to  allow 
manufacturers  flexibility  in  deciding 
where  to  place  the  label  on  the 
horizontal  member  of  the  guard  so  that 
they  can  minimize  exposure  to 
operational  and  environmental  damage. 
The  agency  is  proposing  to  revise  the 
third  sentence  of  S5.3  of  Standard  No. 
223  to  read  as  follows: 

The  label  shall  be  placed  on  the  forward 
or  rearward  facing  surface  of  the  horizontal 
member  of  the  guard,  provided  that  the  label 
does  not  interfere  with  the  retroreflective 
sheeting  required  by  S5.7.1.4.1(c).of  FMVSS 
No.  108  (49  CFR  571.108),  and  is  readily 
accessible  for  visual  inspection. 

rv.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

I  Executive  Ch-der  12866.  "Regulatory 
planning  and  Review"  (58  FR  51735. 
October  4, 1993)  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines  a 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 
or  loan  programs  or  the  rights  and 
bbligations  or  recipients  thereof;  or 

r  (4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  notice  was  not  reviewed  under 
Executive  Order  12866.  In  this 
document.  NHTSA  is  simply  proposing 
to  give  guard  manufacturers  greater 
choice  regarding  the  location  in  which 
they  place  the  guard  certification  label. 
They  would  be  able  to  place  it  in  a 
specified  region  on  the  forward  or 
rearward-facing  horizontal  member  of 
the  guard,  provided  that  the  label  does 
not  interfere  with  the  retroreflective 


sheeting  required  by  Standard  No.  108 
and  is  readily  accessible  for  visual 
inspection.  Since  Standard  No.  223 
already  requires  guard  manufacturers  to 
place  the  certification  label  on 
compliant  guards,  the  agency  believes 
that  this  proposal  would  not  have  any 
economic  effects. 

The  DOT'S  regulatory  policies  and 
procedures  require  the  preparation  of  a 
full  regulatory  evaluation,  unless  the 
agency  finds  that  the  impacts  of  a 
rulemaking  are  so  minimal  as  not  to 
warrant  the  preparation  of  a  full 
regulatory  evaluation.  Since  NHTSA  is 
simply  proposing  to  give  guard 
manufacturers  the  flexibility  to  place 
the  guard  certification  label  on  the 
guard  where  it  will  be  the  least  exposed 
to  damage,  the  agency  believes  that  the 
impact  of  this  rulemaking  would  be 
minimal.  Thus,  a  full  regulatory 
evaluation  has  not  been  prepared. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  e(  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996),  whenever  an  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions).  The 
Small  Business  Administration's  (SBA) 
regulations  at  13  CFR  part  121  define  a 
small  business,  in  part,  as  a  business 
entity  "which  operates  primarily  within 
the  United  States."  (13  CFR  121.105(a)). 
No  regulatory  flexibility  analysis  is 
required  if  the  head  of  an  agency 
certifies  that  the  rule  will  not  have  a  ^ 
significant  economic  impact  on  a      -^ 
substantial  nimiber  of  small  entities. 
The  SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  Most  trailer 
and  guard  manufacturers  qualify  as 
small  businesses  under  the  SBA's 
regulations.  However,  as  explained 
above  in  the  section  on  Executive  Order 
12866  and  DOT  Regulatory  Policies  and 
Procedures,  the  agency  believes  that  the 
impacts  of  this  rulemaking  would  be 
minimal.  The  agency  is  simply 
proposing  to  allow  guard  manufacturers 
the  flexibility  to  place  the  guard 
certification  label  on  the  guard  where  it 


will  be  the  least  exposed  to  damage. 
Therefore,  I  hereby  certify  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National  ^ 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
himian  environment. 

D.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires 
NHTSA  to  develop  an  accoimtable 
process  to  eqsure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism  < 

implications."  The  Executive  Order 
defines  "policies  that  have  federalism 
implications"  to  include  regulations 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  NHTSA  may  not  issue  a 
regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not  ) 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  the  agency  consults  with 
State  and  local  governments,  or  the 
agency  consults  vrith  State  and  local 
officials  early  in  the  process  of 
developing  the  proposed  regulation. 
NHTSA  also  may  not  issue  a  regulation 
with  Federalism  implications  and  that 
preempts  State  law  luiless  the  agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

NHTSA  has  analyzed  this  rulemaking 
action  in  accordance  with  the  principles 
and  criteria  set  forth  in  Executive  Order    , 
13132.  The  agency  has  determined  that 
this  proposed  rule  would  not  have 
sufficient  federalism  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  summary  impact  statement. 
The  proposal  would  not  have  any 
substantial  effects  on  the  States,  or  on 
the  ciurent  Federal-State  relationship, " 
or  on  the  current  distribution  of  power 
and  responsibilities  among  the  various 
local  officials. 

E.  Civil  Justice  Reform 

This  proposed  amendment  would  not 
have  any  retroactive  effect.  Under  49 
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U.S.C.  30103.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending,  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

F.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995.  a  person  is  not  required  to 
respond  to  a  qollection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  Office  of 
Management  and  Budget  (OMB)  control 
number.  This  proposed  rule  would  not 
require  any  collections  of  information  as 
defined  by  the  OMB  in  5  CFR  part  1320. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272) 
directs  NHTSA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  s,pecifications. 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  the  agency  to  provide 
Congress,  through  the  OMB. 
explanations  when  it  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

There  are  no  applicable  volimtary 
consensus  standards  available  at  this 
time.  However.  NHTSA  will  consider 
any  such  standards  if  they  become 
available. 

H.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 


more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  NHTSA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  NHTSA  to  adopt  an  alternative 
other  than  the  least  costiy.  most  cost- 
effective  or  least  burdensome  alternative 
if  the  agency  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

This  proposed  rule  would  not  result 
in  the  expenditure  by  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector  of  more  than  $100 
million  aimually.  Thus,  the  agency  has 
not  prepared  an  Unfunded  Mandates 
assessment. 

/.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  Application  of  the  principles 
of  plain  language  includes  consideration 
of  the  following  questions: 
— Has  the  agency  organized  the  material 

to  suit  the  public's  needs? 
— Are  the  requirements  in  the  rule   . 

clearly  stated? 
— Does  the  rule  contain  technical 

language  or  jargon  that  is  not  clear? 
— Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings. 

paragraphing)  make  the  nUe  easier  to 

understand? 
— Would  more  (but  shorter)  sections  be 

better? 
— Could  the  agency  improve  clarity  by 

adding  tables,  lists,  or  diagrams? 
— What  else  could  the  agency  d9  to 

make  this  rulemaking  easier  to 

understand? 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  NPRM. 

/.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  nmnber 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
docimient  to  find  this  action  in  the 
Unified  Agenda. 


Coniments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21). 
NHTSA  established  this  limit  to 
encourage  you  to  write  your  primary 
comments  in  a  concise  fashion. 
However,  you  may  attach  necessary 
additional  documents  to  your 
comments.  There  is  no  limit  on  the 
length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

You  may  also  submit  your  comments 
to  the  docket  electronically  by  logging 
onto  the  Dockets  Management  System 
Web  site  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/hifo"  to 
obtain  instructions  for  filing  the 
document  electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  conmients.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel.  NHTSA.  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
imder  ADDRESSES.  When  you  send  a 
coroment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 


i_* /\;«l 


M«    c-i  /VriAatT    \AarnVi    9Q     9009  /  Prnnnspd    Riile.S 


Federal  Register /Vol.  67,  No.  61 /Friday,  March  29,  2002  /  Proposed  Rules 


15159 


Will  the  Agency  Consider  Late 
Comments? 

I  NHTSA  will  consider  all  comments 
tfiat  Docket  Management  receives  before 
the  close  of  business  on  the  conmient 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  the 
agency  will  also  consider  comments  that 
Docket  Management  receives  after  that 
date.  If  Docket  Management  receives  a 
comment  too  late  for  NHTSA  to 
consider  it  in  developing  a  final  rule 
(assuming  that  one  is  issued),  the 
agency  will  consider  that  comment  as 
an  informal  suggestion  for  future 
rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

iYou  may  read  the  comments  received 
y  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
the  same  location. 

You  may  also  see  the  comments  on 
e  Internet.  To  read  the  comments  on 
e  Internet,  take  the  following  steps: 

1.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

2.  On  that  page,  click  on  "search." 

3.  On  the  next  page  (http:// 
Ams.dot.gov/search/).  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  dociunent.  Example:  If 
the  docket  number  were  "NHTSA- 
1998-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

I  4.  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
conmments.  Although  the  comments  are 
imaged  documents,  instead  of  word 
processing  documents,  the  "pdf ' 
versions  of  the  dociunents  are  word 
searchable. 

I    Please  note  that  even  after  the 
bomment  closing  date,  NHTSA  will 
continue  to  file  relevant  information  in 
the  Docket  as  it  becomes  available. 
Further,  some  people  may  submit  late 
comments.  Accordingly,  the  agency 
recommends  that  you  periodically 
check  the  Docket  for  new  material. 

List  of  Subjects  in  49  CFR  Part  571 

'    Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products, 
Tires. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
571  as  follows: 


PART  571.223— {AMENDED] 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.223  woidd  be  amended 
by  revising  the  third  sentence  of  S5.3  as 
follows: 

§  571 .223    Standard  No.  223;  Rear  impact 
guards. 

***** 

S5.3    labeling.  *  *  *  The  label  shall 
be  placed  on  the  forward  or  rearward 
facing  surface  of  the  horizontal  member 
of  the  guard,  provided  that  the  label 
does  npt  interfere  with  the 
retroreflective  sheeting  required  by 
S5.7.1.4.1(c)  of  FMVSS  No.  108  (49  CFR 
571.108)*,  and  is  readily  accessible  for 
visual  inspection. 


Issued:  March  22,  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 

Performance  Standards. 

|FR  Doc.  02-7568  Filed  3-28-02;  8:45  am] 

BILUNG  CODE  4910-S»-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN101»-AH95 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  tfie  Newcomb's  Snail, 
Extension  of  Comment  Period,  Notice 
of  Public  Hearing,  and  Notice  of 
Availability  of  the  Draft  Economic 
Analysis 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  extension  of 

comment  period,  notice  of  public 

hearing,  and  notice  of  availability  of     ^ 

draft  economic  analysis. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  provide 
notice  that  a  public  hearing  will  be  held 
on  the  proposed  determination  of 
critical  habitat  for  the  Newcomb's  snail 
(Errina  newcombi)  and  that  the 
comment  period  on  this  proposal  is 
extended;  we  also  armounce  the 
availability  of  the  draft  economic 
analysis  of  this  proposed  designation  of 
critical  habitat.  Newcomb's  snail  is 
fovmd  on  the  island  of  Kauai,  Hawaii. 
We  are  extending  the  comment  period 
for  the  proposal  to  designate  critical 


habitat  for  this  species  to  hold  the 
public  hearing  and  to  allow  all 
interested  parties  to  comment 
simultaneously  on  the  proposed  nUe 
and  the  associated  draft  economic 
analysis.  Comments  previously 
submitted  need  not  be  resubmitted  as 
they  will  be  incorporated  into  the  public 
record  as  part  of  this  extended  comment 
period  and  will  be  fully  considered  in 
the  final  rule. 

DATES:  The  pubUc  hearing  will  be  held 
from  6  p.m.  to  8  p.m.  on  April  17.  2002. 
in  Lihue.  HI.  Prior  to  the  public  hearing, 
the  Service  will  be  available  from  3:30 
p.m.  to  4:30  p.m.  to  provide  information 
and  to  answer  questions.  Registration 
for  the  hearing  will  begin  at  5:30  p.m. 
The  comment  period,  which  originally 
closed  on  March  29.  2002.  will  now 
close  on  April  29,  2002. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Radisson  Kauai  Beach 
Resort.  4331  Kauai  Beach  Drive.  Lihue. 
Kauai.  HI.  The  draft  economic  analysis 
is  available  from,  and  written  comments 
and  information  should  be  submitted  to. 
Field  Supervisor.  Pacific  Islands  Fish 
and  WildHfe  Office.  U.S.  Fish  and 
Wildlife  Service.  300  Ala  Moana 
Boulevard.  Room  3-122,  Box  50088. 
Honolulu.  HI  96850.  Comments  and 
materials  received  will  be  available  for 
public  inspection  diu-ing  normal 
business  hours,  by  appointment,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson.  Field  Supervisor,  Pacific 
Islands  Fish  and  Wildlife  Office,  at  the 
above  address  (telephone:  808/541- 
3441;  facsimile:  808/541-3470). 
SUPPLEMENTARY  INFORMATION: 

Background 

Newcomb's  snail  is  a  type  of 
freshwater  snail  bfelonging  to  the 
lymnaeid  family  of  snails.  Adult 
Newcomb's  snails  are  approximately  6 
millimeters  (mm)  (0.25  inches  (in))  long 
and  3  mm  (0.12  in)  wide  in  size.  Its  shell 
is  smooth  and  black,  formed  by  a  single, 
oval  whorl,  about  6  mm  (0.25  in)  long. 
The  tentacles  of  Newcomb's  snail,  like 
other  lymnaeids,  are  flat  and  triangular, 
rather  than  conical  or  filament-shaped 
as  foimd  on  other  freshwater  snails. 
Newcomb's  snails  feed  upon  algae  and 
other  material  growing  on  submerged 
rocks.  Eggs  are  attached  to  underwater 
rocks  or  vegetation  and  the  entire  life 
cycle  is  tied  to  the  stream  system  in 
which  the  adults  live. . 

Populations  of  Newcomb's  snail  are 
currentiy  found  in  small  areas  within 
the  Kalalau,  Lumahai,  Hanalei. 
Waipahee.  Makaleha.  and  North  Wailua 
stream  systems  on  the  Hawaiian  island 
of  Kauai.  Historically,  Newcomb's  snail 
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was  found  in  Hanakoa,  Hanakapiai,  and 
Wainiha  streams,  but  these  populations 
are  thought  to  be  extirpated.  The  known 
populations  of  Newcorab's  snail  have  a 
total  of  approximately  6.000  to  7.000 
individuals. 

Some  of  the  suspected  historical 
decline  of  the  snail  may  be  attributed  to 
habitat  loss  and  degradation  through 
water  diversion  and  well  drilling. 
Ciurently,  predation  by  alien  species, 
natural  di^sasters  and  habitat  alteration 
are  threats  that  imperil  Newcomb's 
snail.  The  rosy  glandina  snail 
(Euglandina  rosea)  is  an  introduced 
snail  that  preys  mostly  on  other  snails. 
Two  species  of  non-native  marsh  flies 
prey  upon  eggs  and  adults  of  Hawaiian 
freshwater  snails.  These  flies  were 
introduced  in  1955  and  1966  as  bio- 
control  agents  for  a  non-native  snail  that 
hosts  a  cattle  parasite.  Other  introduced 
predators  include  introduced  fish  and 
frogs.  Presently,  Newcomb's  snail  faces 
an  increased  likelihood  of  extinction 
from  naturally  occurring  events  such  as 
hurricanes  due  to  the  small  number  of 
remaining  populations  and  their  limited 
distribution. 

Pursuant  to  the  Endangered  Species 
Act  of  1973,  as  amended  (Act)  (16 
U.S.C.  1531  et  seq.),  Errina  newcombi 
was  listed  as  a  threatened  species  on 
January  26,  2000  (65  FR  4162).  On 
January  28,  2002,  we  published  a 
proposed  rule  in  the  Federal  Register 
(67  FR  3849)  to  designate  critical  habitat 
for  Newcomb's  snail.  Section  4(b)(5)(E) 
of  the  Act  requires  that  a  public  hearing 
be  held  if  requested  within  45  days  of 
the  proposal's  publication  in  the 
Federal  Register.  We  received  2 
requests  for  a  public  hearing  during  this 
time  period.  In  response  to  these 
requests,  we  will  hold  a  public  hearing 
on  the  date  and  location  described  in 
the  DATES  and  ADDRESSES  section  above. 

Anyone  wishing  to  make  an  oral 
statement  for  the  record  is  encouraged 
to  provide  a  written  copy  of  their 
statement  to  the  Service  at  the  start  of 
the  hearing.  In  the  event  there  is  a  large 
attendance,  the  time  allotted  for  oral 
statements  may  have  to  be  limited.  Oral 
and  written  statements  receive  equal 
consideration.  There  are  no  limits  to  the 
length  of  written  comments  presented  at 
this  bearing  or  mailed  to  the  Service.   • 
Legal  notices  announcing  the  date,  time, 
and  location  of  the  hearing  are  being 
published  in  newspapers  concurrently 
with  this  Federal  Register  notice. 
We  propose  to  designate  critical 
habitat  in  nine  critical  habitat  imits  that 
total  26.29  kilometers  (km)  (16.33  miles 
(mi))  of  main  stream  channel;  in  total, 
these  areas  encompass  approximately  ^ 
2,109  hectares  (ha)  (5,212  acres  (ac)).  Six 
of  these  sites  are  located  on  state  lands, 


and  three  of  these  sites  are  on  lands  that 
are  privately  owned.  Critical  habitat 
units  are  proposed  for  reaches  of  stream 
main  channel  that  range  in  length  from 
0.8  km  (0.5  mi)  to  7.58  km  (  4.71  mi); 
the  units  range  in  size  from  35  ha  (86 
ac)  to  876  ha  (2165  ac). 

Critical  habitat  receives  protection 
from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  4(b)(2)  of  the  Act 
requires  that  we  designate  or  revise 
critical  habitat  based  upon  the  best 
scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  impact  of  specifying  any 
particular  area  as  critical  habitat.  Based 
upon  the  previously  published  proposal 
to  designate  critical  habitat  for 
Newcomb's  snail,  we  have  prepared  a 
draft  economic  analysis  of  the  proposed 
critical  habitat  designation.  The  draft 
economic  analysis  is  available  ftt)m  the 
Pacific  Islands  Fish  and  Wildlife  Office 
(see  ADDRESSES  section). 

The  original  comment  period  was  due 
to  close  on  March  29,  2002.  In  order  to 
accommodate  the  hearing  and  to 
provide  the  public  with  the  opportimity 
to  comment  on  the  draft  economic 
analysis  of  this  proposed  critical  habitat 
designation  as  well  as  the  proposed 
rule,  we  also  extend  the  comment 
period.  Written  comments  may  now  be 
submitted  until  April  29,  2002,  to  the 
Service  office  in  the  ADDRESSES  section. 

Public  Comments  Solicited 

We  will  accept  written  comments  and 
information  dviring  this  extended 
comment  period.  If  you  wish  to 
comment,  you  may  submit  written 
comments  and  information  to  the  Field 
Supervisor,  Pacific  Islands  Fish  and 
Wildlife  (see  ADDRESSES  section). 
Alternatively,  you  may  hand-deliver 
comments  to  our  Pacific  Islands  Fish 
and  Wildlife  Office  at  the  above  address. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  preparation  of  the  proposal  to 
designate  critical  habitat,  will  be 
available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  address  above.  Copies  of 
the  draft  economic  analysis  are  available 
by  writing  to  the  Field  Supervisor  at  the 
address  above. 

Author 

The  primary  author  of  this  notice  is 
Gordon  Smith,  Fish  and  Wildlife 
Biologist,  Pacific  Islands  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 


Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseq.]. 

Dated:  March  26,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
[FR  Doc.  02-7724  Filed  3-28-^)2:  8:45  am] 

BILUNG  CODE  4318-55-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222, 223,  and  224 

IDocket  No.020319061-2061-01;  I.D. 
031402B] 

RIN  0648-AP81 

Sea  Turtle  Conservation;  Restrictions 
to  Fishing  Activities 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 


SUMMARY:  NMFS  proposes  to  prohibit 
the  use  of  all  pound  net  leaders 
measuring  12  inches  (30.5  cm)  and 
greater  stretched  mesh  and  all  pound 
net  leaders  with  stringers  in  the  Virginia 
waters  of  the  mainstem  Chesapeake  Bay 
from  May  8  to  June  30  each  year.  The 
affected  area  includes  all  Chesapeake 
Bay  waters  between  the  Maryland  and 
Virginia  state  line  (approximately  38  N. 
lat.)  and  the  COLREGS  line  at  the  mouth 
of  the  Chesapeake  Bay,  and  the  waters 
of  the  James  River,  York  River,  and 
Rappahannock  River  downstream  of  the 
first  bridge  in  each  tributary.  This 
action,  taken  imder  the  Endangered 
Species  Act  of  1973  (ESA),  is  necessary 
to  conserve  sea  txirtles  listed  as 
threatened  or  endangered  and  aid  in  the 
enforcement  of  the  prohibition  on  takes. 
DATES:  Comments  on  this  action  are 
requested,  and  must  be  received  at  the 
appropriate  address  or  fax  number 
(ADDRESSES)  by  no  later  than  5  p.m., 
eastern  daylight  time,  on  April  15,  2002. 
ADDRESSES:  Written  comments  on  this 
action  or  requests  for  copies  of  the 
literature  cited,  the  draft  Envfronmental 
Assessment  (EA)/  Regulatory  Impact 
Review  (RIR)  should  be  addressed  to  the 
Assistant  Regional  Administrator  for 
Protected  Resources,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Comments  and  requests  for  supporting 
documents  may  also  be  sent  via  fax  to 
978-281-9394.  Comments  will  not  be 
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accepted  if  submitted  via  e-mail  or  the 

Internet. 

rOR  FURTHER  INFORMATION  CONTACT: 

Mary  A.  Colligan  (ph.  978-281-9116, 

fax  978-281-9394),  or  Barbara  A. 

Schroeder  (ph.  301-713-1401,  fax  301- 

713-0376). 

SUPPLEMENTARY  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  ESA.  Kemp's 
ridley  [Lepidochelys  kempii), 
leatherback  [Dermochelys  coriacea),  and 
hawksbill  [Eretmochelys  imbricata)  sea 
turtles  are  listed  as  endangered, 
toggerhead  [Caretta  caretta)  and  green 
[Chelonia  mydas)  sea  turtles  are  listed 
as  threatened,  except  for  populations  of 
green  tiulles  in  Florida  and  on  the 
Pacific  coast  of  Mexico,  which  are  listed 
as  endangered. 

j    Under  the  ESA  and  its  implementing 
regulations,  taking  listed  sea  turtles — 
even  incidentally — is  prohibited,  with 
exceptions  identified  in  50  CFR 
223.206.  The  incidental  take  of 
endangered  species  may  only  legally  be 
authorized  by  an  incidental  take 
statement  or  an  incidental  take  permit 
issued  piu-suant  to  section  7  or  10  of  the 
feSA.  No  incidental  take  of  endangered 
sea  turtles  is  currently  authorized  in  the 
Virginia  poimd  net  fishery. 

Existing  information  indicates  that 
pound  nets  with  large  mesh  and  stringer 
leaders  incidentally  take  sea  turtles.  A 
pound  net  leader  with  stretched  mesh 
greater  than  12  inches  (30.5  cm)  is 
considered  to  be  a  large  mesh  leader.  A 
stringer  leader  consists  of  vertical  lines 
spaced  apart  in  a  portion  of  the  leader 
and  mesh  in  the  rest  of  the  leader.  Based 
on  the  available  information,  NMFS 
determined  that  interactions  with 
pound  net  leaders  were  the  most  likely 
cause  of  a  significant  portion  of 
documented  sea  turtle  mortality  in  the 
Chesapeake  Bay  during  the  spring  of 
2001.  Furthermore,  NMFS  believes  it  is 
likely  that  pound  nets  are  a  significant 
factor  in  the  unusual  spring  sea  turtle 
mortality  event  that  occius  annually  in 
Virginia  state  waters.  This  proposed 
action  is  necessary  to  provide  for  the 
conservation  of  threatened  and 
endangered  turtles  by  minimizing 
incidental  take  in  the  Virginia  poimd 
net  fishery  diuing  the  spring. 

Virginia  Spring  Stranding  Event 

The  Sea  Turtle  Stranding  and  Salvage 
Network  (STSSN),  a  network  of 
organizations  authorized  by  NMFS  to 
respond  to  sea  turtle  stranding  events, 
has  docmnented  high  sea  turtle 
strandings  in  Virginia  waters  during  the 


spring  for  the  past  23  years.  From  1994 
to  2001 ,  the  average  date  of  the  first 
reported  stranding  was  May  15,  and  the 
highest  number  of  strandings  typically 
occurred  during  the  second  half  of  May 
through  the  end  of  June,  when  tiulles 
were  migrating  into  the  Bay.  The 
magnitude  of  this  stranding  event  has 
increased  in  recent  years.  During  May 
and  June,  total  reported  Virginia  sea 
turtle  strandings  were  84  in  1995,  85  in 
1996,  164  in  1997, 181  in  1998,  129  in 

1999,  and  155  in  2000.  Strandings 
during  the  spring  of  2001  were 
exceptionally  high;  preliminary  data 
indicates  that  265  sea  tiulles  stranded 
on  Virginia  beaches  diuing  May  and 
June.  This  was  twice  the  average 
number  of  turtles  that  stranded  annually 
during  this  tiine  period  from  1995  to 

2000.  From  1995  to  2000,  60  percent  of 
all  reported  strandings  occurred  during 
May  and  June. 

Most  of  the  stranded  sea  turtles  in 
Virginia  have  been  loggerheads,  but 
endangered  Kemp's  ridley  and 
leatherback  sea  turtles  have  also 
stranded.  Out  of  1,067  total  strandings 
in  May  and  June  from  1995  to  2001,  958 
loggerheads,  59  Kemp's  ridleys,  17 
leatherbacks,  1  green,  and  32 
unidentified  turtles  were  found.  The 
majority  of  the  stranded  turtles  have 
been  of  the  juvenile/immature  life  stage. 

While  some  turtles  with  traumatic 
carapace  injuries,  propeller-like  wounds 
or  imbedded  fish  hooks  (injuries  not 
associated  with  pound  nets)  are 
documented  each  yeeu,  no  cause  of 
mortality  is  obvious  for  the  majority  of 
turtles  that  strand  in  Virginia.  While 
ciuxent  stranding  levels  are  higher  than 
in  previous  years,  relatively  healthy 
animals  have  been  stranding  on  Virginia 
beaches  for  at  least  20  years.  Bellmund, 
et  al.  (1987)  found  that  during  spring 
stranding  events  in  1983  and  1984,  all 
turtles  examined  seemed  healthy  with 
the  exception  of  one  injured  and  two 
emaciated  turtles. 

Although  fresh  dead  turtles  were 
found  earlier  in  the  season,  most  of  the 
stranded  turtles  reported  in  the  spring  of 
2000  and  2001  were  moderately  to 
severely  decomposed.  The  ability  to 
conduct  necropsies  is  compromised  by 
the  condition  of  the  stranded  animals, 
and  severely  decomposed  turtles  are  noit 
usually  necropsied.  The  majority  of  the 
stranded  turtles  that  were  examined  by 
necropsy  in  2000  and  2001  had  good  fat 
stores,  suggesting  that  the  animals  were 
in  good  health  prior  to  their  death. 
Many  of  the  necropsied  turtles  had  full 
stomachs,  and  contents  included  blue 
crab,  horseshoe  crab,  and  fish.  Twenty- 
three  of  66  loggerheads  necropsied 
between  May  and  December  2001 
contained  fish  parts.  The  majority  of  the 


2001  necropsies  were  conducted  on 
animals  that  stranded  in  the  Western 
Bay  and  on  the  Chesapeake  Bay  side  of 
the  eastern  shore. 

The  distribution  of  sea  turtle 
strandings  in  Virginia  varies  slightly 
from  year  to  year,  but  historically,  most 
of  the  spring  strandings  in  Virginia  have 
been  documented  on  the  ocean  facing 
beaches  south  of  Cape  Henry  and  the 
inshore  beaches  in  the  southern 
Chesapeake  Bay.  For  instance,  the 
majority  of  1999  spring  strandings 
occurred  offshore  in  the  Virginia  Beach 
Oceanside  area  around  the  mouth  of  the 
Chesapeake  Bay,  but  the  majority  of  the 
spring  strandings  in  1998,  2000,  and 
2001  occurred  in  inshore  waters  with 
concentrations  around  the  southern  tip 
of  the  eastern  shore  and  the  southern 
portion  of  the  Chesapeake  Bay  around 
Virginia  Beach  and  Hampton. 
Strandings  in  2001  were  of  particular 
concern  because  the  majority  of  the 
strandings  (approximately  65  percent) 
in  May  and  June  occurred  along  the 
Chesapeake  Bay  side  of  the  eastern 
shore  of  Virginia  and  along  the  southern 
tip  near  Kiptopeke  and  Fisherman's 
Island,  indicating  a  possible  localized 
interaction.  It  is  possible  that  some 
Virginia  Chesapeake  Bay  turtle 
straindings  are  swept  into  the 
Chesapeake  Bay  from  elsewhere,  as  the 
water  patterns  and  currents  entering  the 
Chesapeake  Bay  could  concentrate  sea 
turtle  strandings  around  the  mouth. 
However,  it  is  likely  that  in  the  Virginia 
Chesapeake  Bay,  most  mortalities  have 
occurred  relatively  close  to  the 
stranding  location  (Lutcavage  1981). 
Further,  it  has  been  estimated  that 
strandings  on  ocean  facing  beaches 
represent,  at  best,  only  approximately 
20  percent  of  the  at-sea  nearshore 
mortality,  as  only  those  turtles  killed 
close  to  shore  are  most  likely  to  strand 
(NMFS  SEFSC  2001). 

Factors  Contributing  to  Strandings 

In  response  to  the  long  term  trend  in 
elevated  sea  turtle  strandings,  NMFS 
instituted  a  program  in  2001  to 
investigate  interactions  between  sea 
turtles  and  Virginia  fisheries  during  the 
historical  stranding  period.  This 
program  included  inshore  and  offshore 
aerial  surveys,  traditional  and 
alternative  platform  observer  coverage 
of  gillnet  and  pound  net  fisheries,  and 
"Sonar  surveys  of  pound  net  leaders. 

There  is  a  complex  mix  of  fisheries 
operating  in  Virginia  Chesapeake  Bay 
and  ocean  waters  during  May  and  June, 
including  large  and  small  mesh  gillnet 
fisheries,  whelk  and  crab  pot  fisheries, 
haul  seine  fisheries,  scallop  dredge  and 
trawl  fisheries,  and  the  pound  net 
fishery.  At  the  time  of  the  2001 
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strandings,  NMFS  observed  a  number  of 
the  fisheries  active  in  Virginia  and  did 
not  detect  significant  sea  turtle 
mortality.  However,  additional  observer 
coverage  is  needed  to  adequately 
determine  the  level  of  sea  turtle 
interactions  with  the  various  fisheries 
operating  during  the  spring. 

The  federally  managed  monkfish  large 
mesh  gillnet  fishery  (approximately  10- 
12  inch  (25.4-30.5  cm)  mesh)  had 
approximately  41 -percent  observer 
coverage  in  waters  off  Virginia  from 
May  1  until  it  stopped  operating  off 
Virginia  on  May  29  when  the  fleet 
moved  northward.  In  Virginia.  107 
monkfish  trips  were  observed,  and  one 
dead  and  two  live  loggerhead  txulles 
were  incidentally  captured  in  this 
fishery.  In  May  and  June  2001,  the 
monkfish  fishery  landed  approximately 
16  percent  of  the  total  landings  with 
gillnet  gear  in  Virginia.  Two  10-14  inch 
(25.4-35.6  cm)  mesh  gillnet  fisheries, 
the  black  drum  and  sandbar  shark 
gillnet  fisheries,  occurred  in  state 
waters,  in  the  vicinity  of  the  highest 
number  of  tiutle  strandings  (along  the 
tip  of  the  eastern  shore).  The  black  drum 
fishery  had  approximately  8-percent 
observer  coverage  during  May  and  June, 
and  no  turtle  takes  were  observed. 
Additionally,  almost  all  of  the  black 
drum  fishing  effort  ceased  at  the 
beginning  of  June,  and  there  was  not  a 
large  amount  of  sandbar  shark  gillnet 
effort  during  the  spring  stranding 
period.  No  large  mesh  gillnet  fishing  in 
the  vicinity  of  the  mouth  of  the 
Chesapeake  Bay  occurs  trom  June  1  to 
June  30;  during  this  time,  gillnets  with 
a  stretched  mesh  size  greater  than  6 
inches  (15.2  cm)  are  prohibited  in 
Virginia's  portion  of  the  Chesapeake  Bay 
south  of  Smith  Island. 

During  2001 ,  the  small  mesh  gillnet 
fisheries  (smaller  than  6  inch  (15.2  cm) 
mesh)  were  also  considered  as  a 
potential  contributor  to  the  high  sea 
turtle  strandings.  However,  the  amount 
of  gillnet  effort  occiuring  in  the 
Chesapeake  Bay  waters  during  May  and 
June  appears  to  be  relatively  small  (e.g., 
approximately  1 1  percent  of  total 
Virginia  Chesapeake  Bay  landings). 
Further,  aerial  surveys  were  conducted 
by  the  Virginia  Institute  of  Marine 
Science  (VTMS)  in  the  inshore  waters  of 
the  Chesapeake  Bay  and  minimal  gillnet 
effort  was  observed  during  June  2001. 
Of  the  total  gillnet  landings  in  Virginia 
offshore  and  inshore  waters  diuing  May 
and  June  2001,  small  mesh  gillnet 
landings  for  a  variety  of  species, 
including  Atlantic  croaker  and  dogfish, 
represented  approximately  82  percent. 
NMFS  observed  2  percent  of  the 
Atlantic  croaker  fishery  and  12  percent 
of  the  dogfish  fishery  during  that  time: 


no  tiulle  takes  were  observed.  While 
small  mesh  gillnets  may  entangle  sea 
turtles,  the  level  of  interaction  in 
Virginia  waters  during  the  spring  is  not 
expected  to  be  high. 

The  Virginia  Marine  Resources 
Conunission  (VMRC)  restricted  the  use 
of  trawls  in  Virginia's  portion  of  the 
Chesapeake  Bay  in  1989,  and  no 
trawling  effort  occurs  in  the  Chesapeake 
Bay.  Aerial  surveys,  landings  data,  and 
dock  surveys  indicate  that  limited 
trawling  occurs  in  Federal  waters 
offshore  of  Virginia  during  May  and 
June;  approximately  18  percent  of  total 
ocean  landings  in  May  and  June  2001 
were  by  scallop  trawl  gear  (2,456  metric 
tons  of  13,739  metric  tons  total).  The 
scallop  dredge  fishery  operates  off  of 
Virginia  during  May  and  June, 
consisting  of  approximately  78  percent 
of  the  total  ocean  landings  in  May  and 
June  2001.  Sea  turtle  interactions  with 
scallop  dredges  have  been  observed,  but 
the  magnitude  of  the  interactions  with 
this  gear  type  has  not  been  determined. 
While  additional  information  is  needed, 
this  fishery  may  contribute  to  some  sea 
tiutle  mortality  documented  on  Virginia 
ocean  side  beaches. 

While  whelk  and  crab  pots  may 
contribute  to  sea  turtle  mortality,  it  is 
unlikely  that  interactions  with  this  gear 
type  would  result  in  a  time  and  area 
specific  mass  stranding  event.  The 
majority  of  the  whelk  pot  effort  is  found 
offshore,  particularly  outside  Virginia's 
state  waters,  and  few  fishermen  set  their 
pots  inside  the  Chesapeake  Bay 
(Mansfield  et  al.,  2001).  The  peak  spring 
months  for  the  whelk  pot  fishery  are 
April  and  May.  Crab  pot  fishing  occurs 
throughout  the  Chesapeake  Bay, 
including  along  the  eastern  shore  and 
tip  of  the  Delmarva  Peninsula. 
Approximately  36  percent  of  the  total 
Virginia  Chesapeake  Bay  landings  in 
May  and  June  2001  were  fi-om  crab  pots. 
Sea  txirtles  may  become  entangled  in 
crab  pot  gear,  but  due  to  the  nature  of 
the  gear  and  manner  in  which  it's 
fished,  interactions  are  difficult  to 
detect.  As  such,  the  magnitude  of  this 
fishery's  contribution  to  Virginia  sea 
turtle  strandings  is  not  known,  but  it  is 
unlikely  that  sea  turtle  interactions  with 
crab  pots  result  in  a  mass  mortality 
event. 

While  a  number  of  fisheries  may 
contribute  to  sea  turtle  strandings, 
available  data  indicate  that  large  mesh 
and  stringer  pound  net  leaders  result  in 
sea  tiulle  entanglement  and  that  the 
pound  net  fishery  was  a  likely  cause  of 
a  significant  portion  of  the  sea  turtle 
mortality  in  the  Chesapeake  Bay  during 
the  spring  of  2001.  Pound  nets  are  set 
throughout  the  Chesapeake  Bay,  in  both 
Maryland  and  Virginia  waters.  In 


Virginia,  the  majority  of  poimd  net 
stands  are  located  aroimd  the  Virginia 
shore  south  of  the  mouth  of  the  Potomac 
River  (south  of  Smith  Point),  around  the 
mouth  of  the  Rappahannock  River, 
around  the  mouth  of  the  York  River/ 
Mobjack  Bay,  and  along  the  southern 
portion  of  the  eastern  shore  of  Virginia. 
Landings  by  pound  nets  represented 
approximately  40  percent  of  the  total 
landings  in  the  Virginia  Chesapeake  Bay 
during  May  and  June  2001. 

During  1980,  high  strandings  were 
documented  in  areas  where  there  were 
large  numbers  of  working  poimd  nets 
(Lutcavage,  1981).  Additionally,  pound 
nets  are  the  dominant  fishing  gear 
observed  immediately  offshore  of  the 
Kiptopeke  area  and  along  the  southern 
portion  of  the  Virginia  eastern  shore, 
where  most  of  the  strandings  occurred 
in  the  spring  of  2001  and  a 
concentration  of  spring  strandings  were 
documented  in  1998  and  1999. 

Stringer  leaders  are  found  in  the 
western  Chesapeake  Bay,  around  the  tip 
of  Mobjack  Bay  and  just  south  of  the 
mouth  of  the  Potomac  River,  near 
Reedville.  Strandings  during  1998  to 
2001  were  observed  on  the  western 
shore  of  the  Chesapeake  Bay  in  the 
vicinity  of  stringer  pound  net  leaders, 
but  strandings  during  these  years  were 
almost  always  highest  in  other  areas  of 
the  Chesapeake  Bay  (e.g.,  during  the 
spring  of  2001,  strandings  were  highest 
along  the  eastern  shore).  High  turtle 
mortalities  in  late  May  and  early  June  in 
Virginia  have  previously  been  attributed 
to  entanglement  in  large  mesh  and 
stringer  pound  net  leaders  in  the 
Chesapeake  Bay  (Lutcavage,  1981; 
Bellmund,  et  al.  1987).  Specifically, 
pound  net  entanglement  has  been 
determined  to  account  for  up  to  33 
percent  of  sea  turtle  mortaUty  in  the 
Chesapeake  Bay  diuing  some  summers 
(Lutcavage  and  Musick  1985).  A 
Virginia  pound  net  survey  in  the  1980s 
documented  "many  dead  loggerheads 
and  one  [Kemp's]  ridley  hung  by  heads 
or  limbs  in  area  poundnet  hedging 
(leaders!"  (Lutcavage,  1981).  This  study 
also  determined  that  based  upon 
constriction  features  on  stranded  turtles, 
some  beached  carcasses  had  previously 
floated  free  of  pound  net  leaders  and 
that  it  was  plausible  that  unidentified 
pound  net  leader  deaths  could  account 
for  many  of  the  carcasses  for  which  no 
mortality  sources  have  been  identified. 
However,  five  turtles  entangled  in 
pound  net  leaders  were  examined 
during  1984  and  none  of  these  turtles 
became  disentangled  by  natural  causes. 
These  sea  turtles  instead  completely 
decomposed  in  situ  within  5  weeks 
(Bellmund.  et  al.  1987).  While 
additional  information  is  necessary  to 
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determine  how  often  sea  turtles  become 
disentangled  from  pound  net  leaders,  it 
is  plausible  that  turtles  may  become 
dislodged  from  pound  net  leaders  either 
by  the  strong  current  in  certain  areas  of 
the  Chesapeake  Bay,  the  decomposition 
process,  or  fishermen  disentangling 
dead  sea  turtles  if  detected. 

Data  collected  in  1983  and  1984 
found  turtle  entanglement  in  pound  nets 
with  small  mesh  leaders  (defined  as  8  to 
12  inch  (20.3  to  30.5  cm)  stretched 
mesh)  to  be  insignificant,  but  in  173 
pound  nets  examined  with  large  mesh 
leaders  (defined  as  >12  to  16  inch  {>30.5 
to  40.6  cm)  stretched  mesh),  0.2  turtles 
per  net  were  found  entangled  (30 
turtles;  Bellmund,  et  al.,  1987).  This 
study  also  found  that  in  38  nets 
examined  with  stringer  mesh,  0.7  turtles 
per  net  were  documented  entangled  (27 
turtles).  The  sampling  area  was 
concentrated  in  the  western  Chesapeake 
Bay,  with  some  sampling  occurring  in 
other  portions  of  the  Virginia 
Chesapeake  Bay.  Turtle  entanglements 
in  pound  net  leaders  began  in  mid-May, 
increased  in  early  June,  and  reached  a 
plateau  in  late  June  (Bellmund,  et  al. 
1987).  In  1984.  no  entanglements  were 
observed  after  late  June.  Surveys  in  1979 
and  1980  also  found  that  most  of  the 
pound  net  leaders  that  captured  sea 
turtles  consisted  of  large  mesh  (12  to  16 
inches  (30.5  to  40.6  cm))  and  were 
found  in  the  lower  Chesapeake  Bay. 
Anecdotal  reports  from  North  Carolina 
pound  net  fishermen  during  the  early 
1980s  stated  that  sea  turtle 
entanglements  occurred  in  pound  net 
leaders  with  approximately  8  inch  (20.3 
cm)  mesh  and  greater.  While  smaller 
mesh  nets  may  pose  some  entanglement 
risk  to  sea  turtles,  the  degree  of 
entanglement  has  not  been  documented 
as  well  as  entanglement  in  stretched 
mesh  leaders  12  inches  (30.5  cm)  and 
greater.  Leader  mesh  greater  than  or 
equal  to  12  inch  (30.5  cm)  stretch  and 
leaders  with  stringers  likely  account  for 
the  largest  number  of  sea  turtle 
entanglements  in  pound  net  gear  in  the 
Virginia  Chesapeake  Bay. 

NMFS  recognizes  that  the  majority  of 
scientific  information  on  sea  turtle  and 
pound  net  interactions  in  Virginia  dates 
back  to  the  1980s.  However,  the  factors 
involved  in  entanglement,  namely  the 
size  of  sea  turtles'  heads  and  flippers 
relative  to  mesh  size  and  stringers,  are  - 
the  same  today  as  they  were  in  the 
1980s.  NMFS  anticipates  that  sea  turtles 
will  continue  to  interact  with  large 
mesh  and  stringer  leaders  in  the 
Chesapeake  Bay.  In  fact,  during  the 
spring  of  2001,  several  sea  turtles  were 
documented  in  association  with  pound 
net  leaders.  VMRC  law  enforcement 
agents  documented  one  live  and  three 


dead  sea  turtles  in  pound  net  leaders 
along  the  eastern  shore.  The  live  turtle 
was  entangled  in  a  leader  with  greater 
than  12  inches  (30.5  cm)  stretched 
mesh,  but  the  leader  mesh  size  of  the 
other  entanglements  was  not 
documented.  Additionally,  during  June 
of  2000,  VMRC  law  enforcement  agents 
reported  disentangling  two  live  sea 
turtles  from  two  eastern  shore  leaders 
with  greater  than  12  inches  (30.5  cm) 
stretched  mesh.  Although  it  is  possible 
that  some  turtle  carcasses  drift  into 
pound  net  leaders  post-mortem,  sea 
turtles  have  been  documented  entangled 
in  pound  net  leaders  where 
entanglement  was  determined  to  be  the 
cause  of  death. 

Sea  turtle  entanglements  iidpound  net 
leaders  are  difficult  to  detect.  Sea  turtles 
observed  in  leaders  in  the  spring  of  2001 
were  found  at  the  surface.  Due  to  the 
poor  water  clarity  in  the  Chesapeake 
Bay,  turtles  entangled  below  the  surface 
cannot  be  observed.  Additionally, 
pound  net  fishermen  db  not  typicJally 
tend  their  leaders,  so  a  turtle  entangled 
in  the  leader,  even  at  the  surface,  may 
go  unnoticed.  It  is  likely  that 
significantly  more  sea  turtles  are 
entangled  in  pound  net  leaders  than  are 
observed  or  reported  (Lutcavage  1981). 
Similarly,  it  is  probable  that 
significantly  higher  turtle  mortality 
occurred  over  the  past  23  years  than  was 
documented  on  Virginia  beaches.  Since 
many  dead  turtles  fail  to  strand  where 
they  can  be  documented  by  the  STSSN, 
the  number  of  stranded  turtles 
represents  an  unknown  sub-sample  of 
the  total  mortality  that  occurs  each 
spring. 

NNffS  has  investigated  other  potential 
causes  for  the  annual  spring  sea  turtle 
mortality  event,  but  natural  or  non- 
fishing  related  anthropogenic  causes  are 
not  consistent  with  the  nature  of  the 
strandings.  The  absence  of  other  species 
in  the  most  recent  stranding  events  and 
the  absence  of  high  sea  turtle  strandings 
in  other  Atlantic  states  during  the  time 
period  when  turtles  are  migrating  are 
inconsistent  with  cold  stimning.  a  toxic 
algae  bloom,  epizootic  or  other  disease. 
Further,  the  stranded  turtles  exhibited 
no  major  traumatic  injuries  such  as 
might  be  caused  by  dredging  or  blasting. 
Conversely,  the  circumstances 
surrounding  the  spring  strandings  are 
consistent  with  fishery  interactions, 
which  include  relatively  healthy  tiulles 
prior  to  the  time  of  their  death,  a  large 
number  of  strandings  in  a  short  time 
period,  no  external  wounds  on  the 
majority  of  the  turtles,  no  common 
characteristic  among  stranded  turtles 
that  would  suggest  disease  as  the  main 
cause  of  death,  and  turtles  with  fish  in 
their  stomach.  Sea  tiutles  are  generally 


not  agile  enough  to  capture  finfish 
under  natural  conditions,  and  thus 
would  only  consume  large  quantities  of 
finfish  by  interacting  with  fishing  gear 
or  bycatch  (Mansfield,  et  al.  2002, 
Bellmund,  et  al.  1987,  Shoop  and 
Ruckdechel  1982). 

Based  on  the  nature  and  location  of 
turtle  strandings,  the  type  of  fishing  gear 
in  the  vicinity  of  the  greatest  number  of 
strandings,  the  lack  of  observed  takes  in 
other  fisheries  operating  in  Virginia 
waters  during  the  2001  stranding 
period,  the  known  interactions  between 
sea  turtles  and  large  mesh  and  stringer 
pound  net  leaders,  and  several 
documented  sea  turtle  entanglements  in 
pound  net  leaders,  NMFS  concluded 
that  pound  nets  were  a  likely  cause  of 
a  significant  number  of  the  high  sea 
turtle  strandings  in  Virginia  in  May  and 
June  2001. 

As  a  result  of  information  obtained  in 
2001,  NMFS  implemented  an 
emergency  rule  that  required  all  pound 
net  leaders  measuring  8  inches  (20.3 
cm)  or  greater  stretched  mesh  and  all 
pound  net  leaders  with  stringers  to  be 
tied  up  in  the  Virginia  waters  of  the 
mainstem  Chesapeake  Bay  and  the  tidal 
waters  of  the  James,  York,  and 
Rappahaimock  Rivers  from  June  19  to 
July  19,  2001  (66  FR  33489  June  22, 
2001).  Sea  turtle  strandings  decreased 
after  this  rule  was  in  effect,  but  as  a 
result  of  delays  in  determining  which 
fishery  caused  the  strandings  and  in 
implementing  management  measures, 
the  rule  was  enacted  after  the  period  of 
the  highest  sea  turtle  strandings.  The 
emergency  measures  likely  reduced 
subsequent  entanglements  in  large  mesh 
and  stringer  pound  net  leaders.  While 
fishery  inleractions  may  vary  from  year 
to  year,  NMFS  believes  it  is  likely  that 
pound  nets  contribute  to  the  high  sea 
turtle  strandings  documented  every 
spring. 

Impacts  on  Sea  Turtles 

The  annual  high  mortality  in  Virginia 
in  May  and  June  is  of  concern  for  the 
following  reasons:  (1)  The  level  of 
spring  strandings  in  Virginia  has  been 
high  for  approximately  20  years  and 
elevated  for  the  last  5  years,  and  it  is 
believed  that  high  strandings  will 
continue  to  occur  during  this  time 
period;  (2)  strandings  over  the  past  4 
years  have  been  concentrated  along  the 
southern  tip  of  the  eastern  shore, 
suggesting  a  potential  localized 
interaction;  (3)  approximately  50 
percent  of  the  Chesapeake  Bay 
loggerhead  foraging  population  is 
composed  of  the  northern 
subpopulation,  a  subpopulation  that 
may  be  declining;  and  (4)  most  of  the 
stranded  turtles  have  been  juveniles,  a 
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life  stage  found  to  be  critical  to  the  long 
term  survival  of  the  species. 

Most  loggerheads  in  U.S.  waters  come 
from  one  of  four  genetically  distinct 
nesting  subpopulations.  A 
subpopulation  that  nests  in  south 
Florida  is  much  larger  and  has  shown 
recent  increases  in  nimibers  of  nesting 
females.  The  increase  in  documented 
sea  turtle  mortalities  in  Virginia  could 
partly  be  a  function  of  the  increase  in 
the  southern  subpopulation  of 
loggerheads,  which  make  up 
approximately  50  percent  of  the 
loggerheads  found  in  the  Chesapeake 
Bay.  The  northern  subpopulation  that 
nests  from  northeast  Florida  through 
North  Carolina  is  much  smaller  and 
nesting  numbers  are  stable  or  declining. 
Genetic  studies  indicate  that 
approximately  one-half  of  the  juvenile 
loggerheads  inhabiting  Chesapeake  Bay 
during  the  spring  and  summer  are  from 
the  smaller,  northern  subpopulation 
(TEWG  2000;  Norrgard,  1995). 
Approximately  3.800  nesting  females 
are  estimated  for  the  northern 
subpopulation  of  loggerhead  sea  turtles 
(TEWG  2000).  The  impact  of  the  high 
level  of  mortality  experienced  by 
loggerhead  turtles  each  spring  off 
Virginia  on  the  population's  ability  to 
recover  is  of  significant  concern.  The 
northern  subpopulation  produces  65 
percent  males,  while  the  southern 
subpopulation  is  estimated  to  produce 
80  percent  females  (NMFS  SEFSC  2001). 
As  males  do  not  appear  to  show  the 
same  degree  of  site  fidelity  as  females, 
it  is  possible  that  the  high  proportion  of 
males  produced  in  the  northern 
subpopulation  are  an  important  source 
of  males  for  all  loggerheads  inhabiting 
the  Atlantic.  The  loss  of  the  male 
contribution  from  the  northern 
subpopulation  may  restrict  gene  flow 
and  result  in  a  loss  of  genetic  diversity 
to  the  loggerhead  population  as  a  whole. 
The  loss  of  females  from  the  northern 
subpopulation  may  preclude  future 
reproduction,  reducing  the  likelihood  of 
both  future  siuvival  and  recovery  of  the 
northern  subpopulation  of  loggerheads. 
While  the  size  of  the  southern 
subpopulation  of  loggerheads  appears  to 
be  increasing,  the  high  level  of  spring 
sea  tiutle  mortality  in  Virginia  must  be 
reduced  to  help  ensure  that  the  southern 
subpopulation  of  loggerheads  continues 
to  recover. 

Most  of  the  turtles  stranding  in 
Virginia  waters  during  the  spring  are  of 
the  juvenile/ immatiire  life  stages.  The 
specific  age  at  maturity  for  most  sea 
turtles  is  unknown;  the  age  of  maturity 
for  loggerheads  occiirs  from 
approximately  21-35  years  (TEWG 
2000).  Studies  have  concluded  that  sea 
turtles  must  have  high  annual  survival 


as  juveniles  and  adults  to  ensure  that 
sufficient  numbers  of  animals  survive  to 
reproductive  maturity  to  maintain  stable 
populations  (Grouse,  et  al.  1987, 
Crowder,  et  al,  1994,  Grouse,  1999). 
Given  their  long  maturation  period, 
relatively  small  decreases  in  annual 
survival  rates  of  both  juvenile  and  adult 
loggerhead  sea  turtles  may  destabiUze 
the  population,  thereby  potentially 
reducing  the  likelihood  of  survival  and 
recovery  of  the  population.  As  such,  the 
historical  high  level  of  mortality  in 
Virginia  plus  the  increase  in  loggerhead 
mortality  documented  during  the  last 
several  years  may  negatively  affect  the 
recovery  of  the  loggerhead  population. 

Modification  of  Found  Net  Gear 

To  conserve  sea  turtles,  the  Assistant 
Administrator.  NOAA,  (AA)  proposes  to 
prohibit  the  use  of  all  pound  net  leaders 
measuring  12  inches  (30.5  cm)  or  greater 
stretched  mesh  and  all  pound  net 
leaders  with  stringers  in  the  Virginia 
waters  of  the  mainstem  Chesapeake  Bay 
and  portions  of  the  Virginia  tributaries 
from  May  8  to  June  30  each  year.  The 
area  where  this  gear  restriction  would 
apply  includes  die  Virginia  waters  of 
the  mainstem  Chesapeake  Bay  from  the 
Maryland-Virginia  state  line 
(approximately  37°  55'  N.  lat..  75°  55' 
W.  long.)  to  the  COLREGS  line  at  the 
mouth  of  the  Chesapeake  Bay;  the  James 
River  downstream  of  the  Hampton 
Roads  Bridge  Tunnel  (1-64; 
approximately  36°  59.55'  N.  lat.,  76° 
18.64'  W.  long.);  the  York  River 
downstream  of  the  Coleman  Memorial 
Bridge  (Route  17;  approximately  37° 
14.55'  N.  lat,  76°  30.40'  W.  long.);  and 
the  Rappahannock  River  downstream  of 
the  Robert  Opie  Norris  Jr.  Bridge  (Route 
3;  approximately  37°  37.44'  N.  lat.  76° 
25.40*  W.  long.). 

This  prohibition  of  pound  net  leaders 
would  be  effective  from  12:00  a.m.  local 
time  on  May  8  through  11:59  p.m.  local 
time  on  June  30  each  year.  For  the 
duration  of  this  proposed  gear 
restriction,  fishermen  would  be  required 
to  stop  fishing  with  pound  net  leaders 
measuring  12  inches  (30.5  cm)  or  greater 
stretched  mesh  and  pound  net  leaders 
with  stringers  in  the  designated  area. 

From  1994  to  2001,  the  average  date 
of  the  first  reported  stranding  in 
Virginia  was  May  15.  However,  sea 
turtle  mortality  would  have  occurred 
before  the  animals  stranded  on  Virginia 
beaches.  In  order  for  the  proposed 
pound  net  restrictions  to  reduce  sea 
turtle  interactions  with  pound  net 
leaders  and  reduce  any  subsequent 
strandings  on  Virginia  beaches,  the 
proposed  measures  should  go  into  effect 
at  least  1  week  prior  to  the  stranding 
commencement  date,  or  on  May  8  each 


year.  Based  upon  STSSN  strandings 
data,  strandings  in  Virginia  typically 
remain  elevated  until  Jime  30, 
indicating  that  turtles  may  be  vulnerable 
to  entanglement  in  pound  net  leaders 
until  this  time.  Implementation  of  the 
proposed  gear  restrictions  during  this 
time  period  is  expected  to  prevent  the 
reoccurrence  of  sea  turtle  takes  in  the 
pound  net  fishery  in  the  spring  and  high 
numbers  of  strandings  in  Virginia. 

In  addition  to  establishing  the 
restriction  on  leader  mesh  size  and 
leaders  with  stringers,  this  proposed 
rule  would  also  create  a  framework 
mechanism  by  which  NMFS  may  make 
changes  to  the  restrictions  and/or  their 
effective  dates  on  an  expedited  basis  in 
order  to  respond  to  new  information 
and  protect  sea  turtles.  Under  this 
framework  mechanism,  if  NMFS  makes 
a  determination,  for  example,  due  to 
water  temperature  and  the  timing  of  sea 
turtles'  migration,  that  sea  turtles  may 
still  be  vulnerable  to  entanglement  in 
pound  net  leaders  after  June  30,  the  AA 
may  extend  the  effective  dates  of  this 
regulation.  Should  an  extension  of  the 
effective  dates  of  the  prohibition  of 
pound  net  leaders  measuring  12  inches 
(30.5  cm)  or  greater  stretched  mesh  and 
pound  net  leaders  with  stringers  be 
necessary,  NMFS  would  issue  a  final 
rule  to  be  effective  upon  publication  in 
the  Federal  Register  explicitly  stating 
the  duration  of  the  extension.  The 
extension  would  not  exceed  30  days 
from  the  date  of  its  publication. 

From  May  8  to  June  30,  NMFS  intends 
to  continue  to  closely  monitor  sea  turtle 
stranding  levels  and  other  fisheries 
active  in  the  Chesapeake  Bay  and 
nearshore  and  offshore  Virginia  waters, 
including  pound  net  leaders  with  a 
stretched  mesh  size  measxiring  less  than 
12  inches  (30.5  cm).  If  monitoring  of 
pound  net  leaders  reveals  that  one  sea 
turtle  is  entangled  alive  in  a  pound  net 
leader  less  than  12  inches  (30.5  cm) 
stretched  mesh  or  that  one  sea  turtle  is 
entangled  dead  and  NMFS  determines 
that  the  entanglement  contributed  to  its 
death,  then  NMFS  may  determine  that 
additional  restrictions  are  necessary  to 
conserve  sea  turtles  and  prevent 
entanglements.  Such  additional 
restrictions  may  include  reducing  the 
allowable  mesh  size  for  pound  net 
leaders  or  prohibiting  all  pound  net 
lesrders  regardless  of  mesh  size  in 
Virginia  waters.  Should  NMFS 
determine  that  an  additional  restriction 
is  warranted,  NMFS  would  immediately 
file  a  final  rule  with  the  Office  of  the 
Federal  Register.  Such  a  rule  would 
expUcitly  state  the  new  mandatory  gear 
restriction  as  well  as  the  time  period, 
which  may  also  be  extended  for  up  to 
30  days  through  a  subsequent  rule.  The. 
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area  where  additional  gear  restrictions 
would  apply  includes  the  same  area  as 
the  initial  restriction,  namely  the 
Virginia  waters  of  the  mainstem 
Chesapeake  Bay  from  the  Maryland- 
Virginia  State  line  (approximately  38° 
N.  lat.)  to  the  COLREGS  Une  at  the 
mouth  of  the  Chesapeake  Bay,  and 
portions  of  the  James  River,  the  York 
River,  and  the  Rappahannock  River. 

In  2001,  NMFS  implemented  an 
emergency  rule  that  prohibited  the  use 
of  all  pound  net  leaders  measuring  8 
inches  (20.3  cm)  or  greater  stretched 
mesh  and  all  pound  net  leaders  with 
stringers  in  the  Virginia  waters  of  the 
mainstem  Chesapeake  Bay  and  the  tidal 
waters  of  the  James,  York,  and 
Rappahannock  Rivers  from  June  19  to 
July  19.  While  sea  turtles  may  interact 
with  smaller  mesh  leaders  (less  than  12 
inch  (30.5  cm)  stretched  mesh),  NMFS 
believes  that  prohibiting  the  use  of 
leaders  greater  than  or  equal  to  12 
inches  (30.5  cm)  stretched  mesh  and 
leaders  with  stringers  will  reduce  most 
of  the  potential  sea  turtle  entanglements 
in  pound  net  leaders,  and  subsequent 
strandings  on  Virginia  beaches.  NMFS 
chose  to  restrict  the  use  of  leaders  with 
stretched  mesh  greater  than  or  equal  to 
8  inches  (20.3  cm)  in  2001  because  there 
is  some  information  indicating  that  sea 
turtles  have  been  entangled  in  8  inch 
(20.3  cm)  stretched  mesh  and  because 
an  unprecedented  number  of 
loggerheads  had  already  stranded  in  the 
spring  of  2001  at  the  time  of  the 
emergency  rule.  While  there  is  evidence 
to  suggest  that  turtle  entanglements  may 
occur  in  leaders  with  stretched  mesh 
smaller  than  12  inches  (30.5  cm),  the 
majority  of  the  scientific  information  to 
date  indicates  that  leaders  greater  than 
12  inches  (30.5  cm)  stretched  mesh  and 
leaders  with  stringers  result  in  the 
majority  of  sea  turtle  poimd  net 
entanglements  in  the  Virginia 
Chesapeake  Bay.  NMFS  expects  that 
prohibiting  leaders  with  greater  than  or 
equal  to  12  inches  (30.5  cm)  stretched 
mesh  wi^l  be  sufficient  to  protect  sea 
turtles,  while  minimizing  the  impacts  to 
the  poimd  net  fishery.  However,  as 
mentioned  previously,  should 
monitoring  reveal  one  sea  turtle 
entangled  alive  or  one  sea  turtle 
entangled  dead,  and  NMFS  determines 
that  the  entanglement  contributed  to  its 
death,  in  a  pound  net  leader  less  than 
12  inches  (30.5  cm)  stretched  mesh. 
NMFS  may  impose  additional 
restrictions  in  May  or  June  on  an 
expedited  basis. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 


NMFS  has  prepared  an  initial 
regulatory  flexibility  analysis  that 
describes  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  A  description  of  the 
action,  why  it  is  being  considered,  and 
the  legal  basis  for  this  action  are 
contained  at  the  beginning  of  the 
preamble  and  in  the  SUMMARY  section.  A 
summary  of  the  analysis  follows: 

The  fishery  affected  by  this  proposed 
rule  is  the  Virginia  pound  net  fishery  in 
the  Chesapeake  Bay.  According  to  the 
2001  VMRC  survey  data,  of  the  160 
pound  net  licenses  issued  in  Virginia, 
where  one  license  is  assigned  to  each 
pound  net,  72  licenses  are  fishing  in  the 
waters  potentially  affected  by  this 
proposed  rule.  Based  upon  data  fttjm 
1999  to  2001,  Virginia  pound  net 
fishermen  earned  $84,300  in  annual 
revenues  and  landed  352,300  pounds  of 
fish  annually  on  average. 

The  proposed  action  prohibits  pound 
net  leaders  with  12  inches  (30.5  cm)  and 
greater  stretched  mesh,  as  well  as  those 
using  stringers,  from  May  8  to  June  30. 
The  non-preferred  alternative  1 
prohibits  pound  net  leaders  with  8 
inches  (20.3  cm)  and  greater  stretched 
mesh,  as  well  as  those  using  sti'ingers, 
from  May  8  to  June  30.  The  non- 
preferred  alternative  2  prohibits  all 
pound  net  leaders  from  May  8  to  Jime 
30.  Finally,  the  non-preferred 
alternative  3  prohibits  pound  net 
leaders  with  greater  than  16  inches  (40.6 
cm)  stretched  mesh,  and  requires  pound 
net  leaders  with  stringers  to  drop  the 
mesh  to  9  feet  (2.7  m)  below  mean  low 
water  and  to  space  stringer  lines  at  least 
3  feet  (0.9  m)  apart,  from  May  15  to 
approximately  Jime  15. 

According  to  VMRC  data  from  1999  to 
2001,  27  fishermen  were  fishing 
approximately  64  pound  nets  from  May 
8  to  June  30.  During  this  period, 
fishermen  earned  revenues  of  $16,700 
and  landed  69,300  pounds  of  fish,  on 
average.  Prohibiting  the  use  of  all  pound 
net  leaders  with  greater  than  or  equal  to 
12  inches  (30.5  cm)  stretched  mesh  and 
leaders  with  stringers  from  May  8  to 
June  30  would  potentially  affect 
approximately  1 1  fishermen  fishing 
approximately  24  pound  nets.  Under  the 
worst  case  scenario  in  which  fishermen 
choose  not  to  replace  their  leaders  with 
nets  less  than  12  inches  (30.5  cm) 
stretched  mesh,  but  remove  their  leaders 
altogether  between  May  8  and  June  30, 
forgone  industry  revenues  would  be 
$192,000  and  the  cost  to  remove  and 
replace  pound  net  leaders  would  be 
$16,700,  resulting  in  an  industry  total  of 
$208,700.  A  fisherman  affected  by  this 
proposed  rule  would  on  average  incur 
revenue  losses  of  $16,700  from  not 
fishing  and  a  cost  of  $1,600  to  remove 


and  replace  leaders  on  their  pound  nets 
in  the  worst  case.  A  fisherman's  annual 
revenue  in  this  scenario  will  be  reduced 
by  22  percent  on  average,  given  annual 
revenues  of  $84,300.  If  fishermen  do 
replace  their  leader  with  one  with  less 
than  12  inches  (30.5  cm)  stretched 
mesh,  and  it  is  operational,  then  the 
economic  impact  of  this  alternative  is 
$1,600  to  remove  and  replace  the  leader 
plus  approximately  $8,300  for  a 
compliant  leader.  While  there  may  be 
additional  revenue  differences 
associated  with  fishing  with  a  smaller 
leader,  those  potential  differences 
cannot  be  determined. 

If  NMFS  determines  that  this 
proposed  rule  should  be  extended,  the 
economic  impacts  to  the  pound  net 
fishery  will  be  greater.  Based  on  the 
2001  VMRC  data,  weekly  revenues  per 
fisherman  from  May  8  to  June  30  were 
$2,200.  For  every  week  extended, 
forgone  industry  revenues  would  be 
$23,100.  in  the  worst  case  scenario, 
assuming  fishermen  remove  their 
leaders  instead  of  switching  to  a  smaller 
mesh  leader.  Therefore,  if  the  extension 
was  until  July  15.  forgone  industry 
revenues  would  be  approximately 
$46,200.  Given  a  2-week  extension,  a 
fisherman's  aimual  revenues  would  now 
'  be  reduced  by  27  percent,  versus  22 
percent  without  the  extension,  under 
the  worst  case  scenario.  If  fishermen 
were  able  to  switch  to  a  smaller  mesh 
size  leader  and  the  requirement  is 
extended,  no  additional  cost  would  be 
incurred. 

Should  additional  management 
measiu-es  be  implemented  as  a  result  of 
information  on  pound  net  leader  and 
sea  turtle  interactions  obtained  via 
monitoring,  the  restrictions  may  affect 
either  those  pound  net  leaders 
measuring  8  inches  (20.3  cm)  or  greater 
stretched  mesh  or  all  poimd  net  leaders 
regardless  of  mesh  size  in  thie  Virginia 
waters  of  the  mainstem  Chesapeake  Bay. 
If  pound  net  leaders  greater  than  or 
equal  to  8  inches  (20.3  cm)  are 
prohibited,  approximately  13  fishermen 
fishing  approximately  31  pound  nets 
would  be  affected.  This  number  of 
affected  participants  includes  those 
poimd  net  fishermen  with  previously 
restricted  leaders.  From  May  8  to  June 
30,  forgone  industry  revenues  would  be 
$237,400  and  the  cost  to  remove  and 
replace  pound  net  lead^s  would  be 
$20,300.  for  a  total  of  $257,700  in  die 
worst  case  scenario,  assuming  fishermen 
remove  their  leaders  instead  of 
switching  to  a  smaller  mesh  leader,  ff  all 
pound  net  leaders,  regardless  of  mesh 
size,  are  prohibited,  27  fishermen 
fishing  approximately  64  pound  nets 
would  be  affected.  From  May  8  to  June 
30,  forgone  industry  revenues  would  be 
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$444,600  and  the  cost  to  remove  and 
replace  pound  net  leaders  would  be 
$43,200.  for  a  total  of  $487,800.  The 
costs  to  an  individual  fisherman  under 
either  of  these  additional  measures 
would  be  the  same  as  the  initial  gear 
restriction;  a  fisherman  would  on 
average  incur  revenue  losses  of  $16,700 
from  not  fishing  and  a  cost  of  $1,600  to 
remove  and  replace  leaders  on  their 
pound  nets  between  May  8  and  June  30 
in  the  worst  case  scenario. 

Taking  no  action  would  not  have 
economic  consequences,  at  least  in  the 
short  term.  The  impacts  of  the  non- 
preferred  alternative  1  would  be  the 
same  as  those  previously  described  for 
the  prohibition  of  pound  net  leaders 
measuring  8  inches  {20.3  cm)  or  greater 
stretched  mesh  and  stringers; 
approximately  13  fishermen  fishing 
approximately  31  pound  nets  would  be 
affected  by  the  non-preferred  alternative 
1.  From  May  8  to  June  30,  forgone 
industry  revenues  would  be  $237,400 
and  the  cost  to  remove  and  replace 
pound  net  leaders  would  be  $20,300,  for 
a  total  of  $257,700  in  the  worst  case 
scenario,  assuming  fishermen  remove 
their  leaders  instead  of  switching  to  a 
smaller  mesh  leader.  The  impacts  of  the 
non-preferred  alternative  2  would  be  the 
same  as  those  previously  described  for 
the  prohibition  of  all  pound  net  leaders; 
approximately  27  fishermen  fishing  64 
pound  nets  would  be  affected  by  the 
non-preferred  alternative  2.  From  May  8 
to  June  30,  forgone  industry  revenues 
would  be  $444,600  and  the  cost  to 
remove  and  replace  pound  net  leaders 
would  be  $43,200,  for  a  total  of 
$487,800.  Under  the  non-preferred 
alternative  3,  7  fishermen  fishing 
approximately  14  pound  nets  would  be 
affected.  From  May  8  to  June  30,  forgone 
industry  revenues  would  be  $125,000 
and  the  cost  to  remove  and  replace 
pound  net  leaders  would  be  $11,200,  for 
a  total  of  $136,200  in  the  worst  case 
scenario,  assuming  fishermen  remove 
their  leaders  instead  of  switching  to  a 
smaller  mesh  leader.  The  costs  to  an  . 
individual  fisherman  under  all  of  the 
alternatives  would  be  the  same;  a    • 
fisherman  would  on  average  inciir 
revenue  losses  of  $16,700  from  not 
fishing  and  a  cost  of  $1,600  to  remove 
and  replace  leaders  on  their  pound  nets 
between  May  8  and  Jvme  30.  Under  the 
proposed  action,  the  non-preferred 
alternative  1  and  the  non-preferred 
alternative  3,  if  fishermen  are  able  to 
switch  to  a  smaller  leader  mesh  size, 
and  it  is  operational,  the  economic 
impacts  would  be  $1,600  to  remove  and 
replace  the  leader  plus  approximately 
$8,300  for  a  compliant  leader. 


Dated:  March  25.  2002. 
Rebecca  Lent. 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries. 

List  of  Subfects 

50  CFR  Parts  222  and  224 

Administrative  practice  and 
procedure,  Endangered  and  threatened 
Species,  Exports,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation. 
50  CFR  Part  223 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
species.  Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  parts  222,  223,  and 
224  are  proposed  to  be  amended  as 
follows: 

PART  222— GENERAL  ENDANGERED 
AND  THREATENED  MARINE  SPECIES 

1 .  The  authority  citation  for  part  222 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq.:  16  U.S.C. 
742a  et  seq.;  31  U.S.C.  9701. 

2.  In  §  222.102,  the  definition  of 
"Pound  net  leader"  is  added  in 
alphabetical  order  to  read  as  follows: 

§222.102    Definitions. 

***** 

Pound  net  leader  means  a  long 
straight  net  that  directs  the  fish  offshore 
towards  the  poimd,  an  enclosure  that 
captures  the  fish.  Some  pound  net 
leaders  are  all  mesh,  while  others  have 
stringers  and  mesh.  Stringers  are 
vertical  lines  in  a  pound  net  leader  that 
are  spaced  a  certain  distance  apart  and 
are  not  crossed  by  horizontal  lines  to 
form  mesh. 


PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq.;  subpart 
B.  §223.12  also  issued  under  16  U.S.C.  1361 
et  seq. 

2.  In  §  223.205,  paragraphs  (b)(14)  and 
(15)  are  revised  and  paragraph  (b)(16)  is 
added  to  read  as  follows: 

§223.205    Sea  turtles. 

**-••* 

(b)  *  *  * 

(14)  Sell,  barter,  trade  or  offer  to  sell, 
barter,  or  trade,  a  TED  that  is  not  an 
approved  TED; 

(15)  Fail  to  comply  with  the 
restrictions  set  forth  in 

§  223.206(d)(2)(v)  regarding  pound  net 
leaders;  or 


(16)  Attempt  to  do,  solicit  another  to 
do.  or  cause  to  be  done,  any  of  the 
foregoing. 

***** 

3.  In  §  223.206,  paragraph  (d)(2)(v)  is 
added  to  read  as  follows: 

§223.206    Exceptions  to  prohibitions 
relating  to  sea  turtles. 


(d)  *  *  *  • 

(2)***  ^      . 

(v)  Gear  requirement — pound  net 
leaders — (A)  Restrictions  on  pound  net 
leaders.  Ehmng  the  time  period  of  May 
8  through  June  30,  any  pound  net  leader 
in  the  waters  described  in  paragraph 
(d)(2)(v)(B)  of  this  section  must  have  a 
mesh  size  less  than  12  inches  (30.5  cm) 
stretched  mesh  and  may  not  employ 
stringers.  Any  pound  net  leader  with 
mesh  measuriiig  12  inches  (30.5  cm)  or 
greater  or  any  pound  net  leader  with 
stringers  must  be  removed  from  the 
waters  described  in  paragraph 
{d)(2)(v)(B)  of  this  section  prior  to  May 
8  and  may  not  be  reset  until  July  1 
unless  that  date  is  extended  by  the  AA 
pursuant  to  §  223.206(d)(2)(v)(C). 

(B)  Regulated  waters.  The  restrictions 
on  pound  net  leaders  described  in 
paragraph  (d)(2)(v)(A)  of  this  section 
apply  to  the  following  waters:  the 
Virginia  waters  of  the  mainstem 
Chesapeake  Bay  from  the  Maryland- 
Virginia  State  line  (approximately  37° 
55'  N.  lat..  75°  55'  W.  long.)  to  the 
COLREGS  line  at  the  mouth  of  the  ^ 
Chesapeake  Bay;  the  James  River 
downstream  of  the  Hampton  Roads 
Bridge  Tunnel  (1-64;  approximately  36° 
59.55'  N.  lat..  76°  18.64'  W.  long.);  the 
York  River  downstream  of  the  Coleman 
Memorial  Bridge  (Route  17; 
approximately  37°  14.55' N.  lat.  76° 
30.40'  W.  long.);  and  the  Rappahannock 
River  downstream  of  the  Robert  Opie 
Norris  Jr.  Bridge  (Route  3; 
approximately  37°  37.44' N.  lat.  76° 
25.40'  W.  long.). 

(C)  Expedited  modification  of 
restrictions  and  effective  dates.  If  NMFS 
receives  information  that  one  sea  turtle 
is  entangled  alive  or  that  one  sea  turtle 
is  entangled  dea'd,  and  NMFS 
determines  that  the  entanglement 
contributed  to  its  death,  in  poimd  net 
leaders  that  are  in  compliance  with  the 
restrictions  described  in  paragraph 
{d)(2)(v)(A)  of  this  section  on  pound  net 
leaders  in  the  waters  identified  in 
(d)(2){v)(B)  of  this  section,  the  AA  may 
issue  a  notification  modifying  the 
restrictions  on  pound  net  leaders  as 
necessary  to  protect  threatened  sea 
turtles.  Such  modifications  may 
include,  but  are  not  limited  to,  reducing 
the  maximum  allowable  mesh  size  of 
pound  net  leaders  and  prohibiting  the 
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use  of  poimd  net  leaders  regardless  of 
mesh  size.  In  addition,  if  information 
indicates  that  a  significant  level  of  sea 
turtle  strandings  will  likely  continue 
beyond  June  30,  the  AA  may  issue  a 
final  rule  extending  the  effective  dates 
of  the  restrictions  as  necessary  to  protect 
threatened  sea  turtles. 


PART  224—  ENDANGERED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  224 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  153i  et  seq.;  and  16 
U.S.C.  1361  ef  seq. 

2.  In  §  224.104,  paragraph  (e)  is  added 
to  read  as  follows: 

§  224.1 04    Special  requirements  for  fishing 
activities  to  protect  endangered  sea  turtles. 


(e)  Fishermen  fishing  pound  nets  in 
waters  identified  in  §  223.206(d)(2)(v)(B) 
in  compliance  with  rules  for  threatened 
sea  turtles  specified  in  §  223.206  of-this 
chapter  will  not  be  subject  to  civil 
penalties  under  the  Act  for  incidental 
captures  of  endangered  sea  turtles  in 
pound  net  leaders. 

[FR  Doc.  02-7708  Filed  3-28-02;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
ailings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
.  section. 


DEPARTMEMT  OF  AGRICULTURE 

AgiicuRural  Research  Service 

Notice  of  Intent  To  Request  an 
Extension  of  a  Cunrently  Approved 
Information  Collection 

agency:  Agricultural  Research  Service. 

USDA. 

ACnON:  Notice  and  request  for 

comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (0MB)  regulations  at  5  CFR 
part  1320  (60  FR  44978,  August  29, 
1995),  this  notice  announces  the 
Agricultural  Research  Service's  (ARS) 
intention  to  request  an  extension  for  a 
currently  approved  information 
collection  in  support  of  USDA's 
Biological  Control  Documentation 
Program  dealing  with  documenting  the 
importation  and  release  of  foreign 
biological  control  agents. 
DATES:  Comments  on  this  notice  must  be 
received  by  June  3,  2002,  to  be  assiued 
of  consideration. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Jack  R. 
Coulson,  director,  ARS  Biological 
Control  Docimientation  Center,  National 
Program  Staff,  National  AgriciJtural 
Library,  ARS,  USDA.  10301  Baltimore 
Avenue,  Beltsville,  MD  20705-2330. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
R.  Coulson,  Director,  ARS  Biological 
Control  Docimientation  Center,  (301) 
504-6350. 
SUPPLEMENTARY  INFORMATION: 

Title:  USDA  Biological  Shipment 
Record— Beneficial  Organisms:  Foreign/ 
Overseas  Source  (AI>-941);  Quarantine 
Facility  (AD-942);  and  Non-Quarantine 
{AD-943). 

OMB  Number:  0518-0013. 

Expiration  Date  of  Approval:  August 
31,2002. 
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Type  of  Request:  To  extend  a 
currently  approved  information 
collection. 

Abstract:  The  purpose  of  the 
Biological  Control  Docimientation 
Program  is  to  record  the  importation 
(AD-941),  release  from  quarantine  (AD- 
942),  and  shipment  and/or  field  release/ 
recolonization  (AD-942  and  AD-943)  of 
foreign/ introduced  beneficial  organisms 
(pollinators  and  biological  control 
agents  for  invasive  species).  The 
information  collected  is  entered  into  the 
USDA  "Releases  of  Beneficial 
Organisms  in  the  United  States  and 
Territories  "  (ROBO)  database, 
established  in  1984.  It  is  a  cooperative 
program  among  USDA  and  other  federal 
agencies,  state  governmental  agencies, 
and  U.S.  universities.  The  use  of  the 
forms  and  the  information  provided  is 
voluntary.  The  program  is  for  the  benefit 
of  biological  control  research  and  action 
agency  personnel,  taxonomists,  federal 
and  state  regulatory  afencies, 
agricultural  administrators,  and  the 
general  public.  The  AD-941  has  been 
computerized  and  efforts  are  underway 
to  replace  the  other  paper  forms  with 
computerized  information  collection, 
and  when  completed,  only  those  units 
for  which  computerized  input  is  not 
possible  would  use  the  forms. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1/12  hour  per 
response. 

Non-Federal  Respondents: 
Universities,  and  state  and  local 
governments. 

Estimated  Number  of  Non-Federal 
Respondents:  40. 

Estimated  Number  of  Responses  per 
Respondent:  An  average  of  3  (range  1- 
30). 

Estimated  Total  Annual  Burden  on 
Respondents:  10  hours. 

Copies  of  the  3  forms  used  in  this 
information  collection,  and  information 
on  the  computerized  form  can  be 
obtained  ft-om  Jack  R.  Coulson,  ARS 
Biological  Control  Documentation 
Center,  at  (301)  504-6350. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 


methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to:  Jack  R. 
Coulson,  Director,  ARS  Biological 
Control  Documentation  Center,  National 
Program  Staff,  ARS,  USDA.  National 
Agricultural  Library,  10301  Baltimore 
Avenue,  Beltsville,  MD  20705-2350. 
All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  Mpich  7.  2002. 
Judy  St  John,  / 

Associate  Deputy  Adminisnator,  Plant 

Sciences,  National  Program  Staff. 

Agricultural  Research  Service,  Department  of 

Agriculture. 

[FR  Doc.  02-7632  Filed  3-28-02;  8:45  am] 

nUJNG  CODE  341(M>3-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  CredH  Corporation 

Farm  Service  Agency;  Request  for 
Extension  of  a  Currently  Approved 
information  Collection 

agency:  Commodity'Credit  Corporation 
and  Farm  Service  Agency,  USDA. 
action:  Notice  and  request  for 
comments. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intent  of  the 
Commodity  Credit  Corporation  (CCC) 
and  the  Farm  Service  Agency  (FSA)  to 
request  extension  of  the  information 
collection  ciurently  approved  for  Form 
CCC-10,  used  in  support  of  the  CCC  and 
FSA  Farm  Loan  Programs  (FLP).  Form 
CCC-10  was  approved  for  use  by  the 
Office  of  Management  and  Budget 
(OMB)  on  November  16,  2001,  for  a 
period  of  six  months. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  May  28,  2002,  to 
be  assiued  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Kyer,  USDA.  Farm  Service 
Agency,  Price  Support  Division,  1400 
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Independence  Avenue,  SW.,  STOP 
0512,  Washington,  DC  20250-0512; 
Telephone  (202)  720-7935;  Electronic 
mail:  chris — kyer@wdc.usda.gov. 
SUPPLEMENTARY  INFORMATION:        v 

Title:  Representations  for  Commodity 
Credit  Corporation  or  Farm  Service 
Agency  Loans  and  Authorization  to  File 
a  Financing  Statement  and  Related 
Documents. 

I  OMB  Control  Number:  0560-0215. 
Expiration  Date  of  Approval:  March 
31,2002. 

Type  of  Request:  Extension  of  a 
Currently  Approved  Information 
Collection. 

Abstract:  CCC-10  is  necessary  to:  (a) 
gather  or  verify  basic  data  regarding  the 
CCC  or  FSA  loan  applicant  required  on 
a  financing  statement  that  is  filed  to 
perfect  a  security  interest  in  collateral 
used  to  secure  a  loan;  and  (b)  obtain 
their  permission  to  file  a  financing 
statement  prior  to  the  execution  of  a 
security  agreement. 

•^Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  minutes  per 
response. 

i  Respondents:  Individual  farmers,  farm 
other  business  entities. 
Estimated  Number  of  Respondents: 
7,500. 

i  Estimated  Number  of  Responses  Per 
npspondent:  1. 

Estimated  Total  Annual  Burden  On 
Respondents:  120,350  hours. 

I  Comments  are  invited  on  the 
following:  (a)  Whether  the  cpUection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden,  including  the  validity  of  the 
methodology  and  asstmiptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  or  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  These  comments  should  be 
sent  to  the  Desk  Officer  for  Agriculture, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503  and  to 
Chris  Kyer,  Program  Specialist,  USDA, 
Farm  Service  Agency,  Price  Support 
Division,  1400  Independence  Avenue, 
SW.,  STOP  0512,  Washington,  DC 
20250-0512. 

Comments  will  be  simimarized  and 
included  in  the  request  for  OMB 
approval  of  the  information  collection. 


All  conunents  will  also  become  a  matter 
of  public  record. 

Signed  in  Washington,  DC,  on  March  8, 
2002. 

James  R.  Little, 

Executive  Vice  President,  CCC  and 
Administrator,  Farm  Service  Agency. 

[FR  Doc.  02-7630  Filed  3-28-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Economic  Research  Service 

Notice  of  intent  To  Seeic  Approval  To 
Collect  Information 

AGENCY:  Economic  Research  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
part  1320  (60  FR  44978,  August  29, 
1995),  this  notice  announces  the 
Economic  Research  Service's  (ERS) 
intention  to  request  approval  for  a  new 
information  collection  ft-om  the  U.S. 
population.  The  study  will  collect  data 
ft-om  two  panels  of  consumers  on  their 
willingness  to  pay  for  reductions  in  the 
risk  of  foodbome  illness  using 
alternative  risk  reduction  technologies. 
DATES:  Comments  on  this  notice  must  be 
received  by  Jime  3,  2002,  to  be  assured 
of  consideration. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Katherine 
Ralston,  Diet,  Safety,  and  Health 
Economics  Branch,  Food  and  Rural 
Economics  Division,  Economic  Research 
Service,  U.S.  Department  of  Agriculture, 
1800  M  St.  NW.,  Washington,  DC 
20036-5831.  Submit  electronic 
comments  to  kralston@ers.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Ralston,  202-694-5463. 
SUPPLEMENTARY  INFORMATION: 

Title:  Estimating  Consumer  Benefits  of 
Improving  Food  Safety. 

OMB  Number:  Not  yet  assigned. 

Expiration  Date:  N/A. 

Type  of  Request:  Approval  for  the 
collection  of  survey  data  from  two 
panels  of  food  product  consumers. 

Abstract:  The  U.S.  Department  of 
Agriculture  (USDA)  has  responsibility 
to  ensure  that  meat  and  poiiltry 
products  are  safe  for  human 
consumption.  The  Economic  Research 
Service  (ERS),  as  the  lead  economic 
research  arm  of  the  Department,  has 
responsibility  to  conduct  economic 
research  on  the  social  benefits  of 


policies  and  programs  designed  to 
reduce  and  prevent  illnesses  caused  by 
microbial  pathogens. 

ERS  has  estimated  the  costs  of 
medical  treatment  and  lost  productivity, 
and  premature  death  ft-om  diseases 
caused  by  five  microbial  pathogens  at 
$6.9  billion  annually.  These  costs 
almost  certainly  understate  the  true 
social  costs  of  these  illnesses  since  they 
do  not  measure  the  consumer's 
willingness  to  pay  to  prevent  foodbome 
disease.  Research  is  needed  to  (1) 
determine  the  extent  to  which  a 
willingness  to  pay  approach  would 
boost  assessments  of  the  economic  value 
of  reductions  in  foodbome  illnesses, 
and  (2)  to  identify  factors  that  influence 
consumers'  valuation  of  these 
reductions,  including  personal  and 
household  characteristics,  and 
information  the  consumer  receives 
about  foodbome  illness. 

To  date,  most  food-related  risk 
valuation  studies  indicated  that 
consumers  would  pay  modest  amounts 
in  excess  of  the  products'  purchase 
price  to  decrease  low-level  food  risks. 
These  food  safety  studies  observed  that, 
contrary  to  theoretical  expectation,  the 
average  value  of  risk  reduction  did  not 
vary  with  the  magnitude  of  risk 
reduction,  regardless  of  elicitation 
method  and  type  of  risk.  Several  reasons 
could  have  caused  this  phenomenon. 
People  have  difficulties  handling  risk 
decisions,  and  some  do  not  or  cannot 
tell  one  magnitude  of  risk  reduction 
ft-om  another.  People  also  may  hold  a 
subjective  threshold  level  of  the 
baseline  risk  below  which  the  different 
magnitudes  of  risk  reduction  are 
irrelevant.  People  also  tend  to  focus 
their  generic  concern  for  safer  food  on 
safety  levels  rather  than  differences  in 
the  level  of  risk,  and  therefore  any 
improvement  toward  complete  safety  is 
acceptable  and  the  level  of  improvement 
does  not  matter.  Some  subjects  place 
more  weight  on  their  risk  perception 
than  on  the  risk  information  provided 
during  the  experiment,  and  others 
simply  do  not  pay  close  attention  to  the 
evaluation  task  when  asked  to  reveal 
their  willingness  to  pay  for  risk 
reduction. 

There  are  two  reasons  why  the  ciurent 
studies  offer  limited  information.  First, 
the  range  of  altemative  risk  reduction 
strategies  has  been  rather  restrictive, 
limited  either  to  a  private  action  or  a 
collective  investment,  not  both.  Second, 
with  the  exception  of  Fox  et  al.  (JA  Fox, 
JF  Shogren,  DJ  Hayes,  JB  Kliebenstein 
1998.  "CVM-X:  Calibrating  Contingent 
Values  with  E}q)erimental  Auction  ■ 
Markets,"  American  foumal  of 
Agricultural  Economics  80(3):455-465) 
there  has  not  been  a  direct  comparison 
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of  the  elicitation  methods  for  food  safety 
values.  Fox  et  al.  explored  hypothetical- 
survey  and  actual-experimental-auction 
preferences  for  irradiated  pork. 
Incorporating  a  broader  set  of  risk 
reduction  strategies  and  a  direct 
comparison  of  elicitation  devices  will 
provide  more  xmderstanding  about  the 
nature  of  expressed  values,  and  will 
strengthen  the  validity  and  usefulness  of 
evaluation  results.  In  addition  to 
providing  refinements  in  valuation 
techniques  so  that  empirical  results  are 
consistent  with  economic  theory,  better 
understanding  of  what  the  expressed 
values  mean  is  an  important  step  toward 
incorporating  subjective  value  measures 
into  policy  decisions. 

This  pilot  study  will  estimate 
consumers'  willingness  to  pay  to  reduce 
the  risk  of  foodbome  illness  using  two 
different  methods,  namely  contingent 
valuation  methods  and  recently 
developed  market-based  methods.  Two 
surveys  will  be  administered  to  panels 
of  consumers  through  the  Internet.  One 
survey  (Part  A)  is  a  contingent  valuation 
sxirvey  focusing  on  responses  to 
different  information  about  foodbome 
illness  risk  levels,  severity,  duration, 
and  mortality  rates.  The  second  survey 
(Part  B)  uses  a  market-based  method, 
measuring  how  consimaers  change  food 
intake  in  response  to  risk  information. 
The  changes  in  consimiption  patterns 
and  food  expenditures  of  consumers 
receiving  risk  information  will  be  used 
to  derive  the  willingness  to  pay  for 
reductions  in  foodbome  illness  risk. 

The  contingent  valuation  survey  will 
be  administered  to  a  panel  of  food 
product  consumers  who  have  already 
been  recruited  to  participate  in  multiple 
surveys  by  a  private  computer  research 
firm.  The  survey  for  Part  B  will  be 
administered  similarly,  but  the 
computer  research  firm  administering 
the  survey  is  developing  panels  and  will 
advertise  over  the  Internet  for  additional 
participants.  The  panel  members 
recruited  to  complete  the  Part  A  survey 
will  receive  free  Intemet  service  and 
monetary  compensation  for  (heir  efforts. 
The  panel  members  recruited  to 
complete  >he  Part  B  survey  will  receive 
monetary  compensation. 

Administering  the  surveys  through 
the  Intemet  will  reduce  the  burden  on 
respondents  because  the  survey 
questions  can  be  answered  more  quickly 
by  computer  than  over  the  phone  or  in 
person,  and  because  respondents  can 
complete  the  surveys  at  a  time 
convenient  to  them.  For  Part  A, 
household  and  personal  characteristics 
of  the  participants  are  already  available 
and  will  not  have  to  be  obtained  from 
the  survey.  For  Part  B,  the  panels  will 
be  chosen  to  match  the  U.S.  Census 


totals  for  cells  stratified  by  age,  gender, 
ethnicity,  region,  education,  and 
income. 

Part  A:  The  contingent  valuation 
survey  will  present  a  panel  of 
consumers  with  information  about  the 
risk  of  foodbome  illness  associated  with 
chicken,  ground  beef,  and  lettuce. 
Respondents  will  be  asked  how  much 
they  would  be  willing  to  pay  for  a  food 
guaranteed  to  have  a  lower  risk  of 
contamination,  where  the  reduction  in 
risk  is  specified  numerically  and 
graphically-  The  panel  will  also  receive 
information  about  the  potential  severity 
and  duration  of  an  illness  if  it  were  to 
occur.  The  results  will  provide 
estimates  of  the  value  of  reductions  in 
selected  foodbome  risks,  spanning  a 
range  of  symptom  severity  (including 
mortality)  and  symptom  duration. 

Part  B:  The  general  survey  design  will 
consist  of  three  sections.  Section  1  will 
elicit  a  person's  knowledge  of  food 
safety,  risk  perceptions  of  the  food- 
bome pathogens,  awareness  of 
alternative  risk  reduction  technologies 
(e.g..  HACCP.  irradiation,  safe  food 
handling  labels,  home  preparation 
practices),  and  socio-demographics.  The 
survey  will  ask  subjects  to  reveal  their 
ordinal  preferences  for  food  safety  and 
risk  reduction  technologies.  Section  2 
will  ask  consumers  to  report  all  foods 
eaten  in  the  past  24  hours.  Section  3 
will  provide  the  individual  with  a 
scientifically  neutral  description  of  the 
food-borne  pathogens  and  the 
altemative  risk  reduction  technologies. 
Then  the  individual  will  be  asked  to 
reveal  his  or  her  updated  risk 
perceptions  and  his  or  her  ordinal 
preferences  for  the  altemative  risk 
reduction  technologies.  Respondents 
will  complete  sections  2  and  3  once  a 
week  over  a  period  of  four  weeks. 
During  each  roimd.  they  will  be 
presented  with  information  about  the 
risks  of  infection  bom  a  different 
pathogen  from  a  different  food,  which 
may  then  influence  changes  in  food 
intake  during  the  following  round.  The 
observed  changes  will  be  used  to  derive 
the  ex  ante  willingness  to  pay  for  food 
safety  improvements. 

The  results  of  both  surveys  will 
provide  information  on  the  sensitivity  of 
willingness  to  pay  to  altemative 
information  about  risk  levels,  severity  of 
illness,  and  duration  as  well  as 
altemative  risk  reduction  technologies. 
Those  estimates  can  be  used  in 
comparing  the  benefits  and  costs  of 
specific  policies  and  regulations  to 
improve  food  safety.  In  addition,  the 
study  will  provide  improved  methods 
for  estimating  values  of  reductions  in 
risk,  which  can  be  used  to  estimate  the 
values  of  other  reductions  in  risk. 


Estimate  of  Burden:  The  reporting 
burden  on  each  respondent  completing 
the  Part  A  survey  is  estimated  to  be  30 
minutes,  based  on  a  trial  administered 
to  several  test  subjects.  The  burden  to 
each  respondent  completing  Part  B  is 
estimated  to  be  30  minutes  per  week  for 
four  weeks,  or  2  hours  total  per 
respondent. 

Respondents:  The  panel  completing 
Part  A  is  composed  of  consumers  who 
have  already  been  recmited  by  a  private 
market  research  firm  to  participate  in 
several  surveys  through  the  Intemet. 
Household  members  primarily 
responsible  for  food  shopping  and 
preparation  compose  the  panel  for  Part 

B. 

Estimated  Number  of  Respondents: 
The  study  design  for  Part  A  calls  for 
each  respondent  to  be  presented  with 
information  about  each  food,  including 
one  of  two  possible  risk  of  illness  levels, 
and  one  of  three  possible  levels  of 
illness  duration,  severity,  and  mortality 
risk.  A  total  of  800  respondents  are 
needed  for  each  level;  the  total  number 
of  respondents  is  then  800  times  the 
largest  number  of  levels  for  any  variable, 
namely  three.  Thus,  the  total  number  of 
respondents  needed  is  2400. 

The  sample  size  for  Part  B  is  500.  The 
ability  to  investigate  the  heterogeneity 
of  consumer  risk  preferences  is  greatly 
enhanced  the  more  the  sampling  is 
repeated  (repeating  parts  2  and  3  with 
additional  information  about  pathogens 
and  risk  reduction  technologies),  thus 
reducing  pooling  made  necessary  by  the 
sample  size.  Initial  exploration  of  the 
survey  design  suggested  that  four  was 
about  as  many  repeat  samplings  that 
most  potential  respondents  would  view 
as  reasonable. 

Estimated  Total  Burden  on 
Respondents:  2200  hours  [Part  A— 1200 
hours  (30  minutes  per  survey  x  2400 
respondents)  plus  Part  B— 1000  hours 
(500  respondents  x  2  hours  biuden  per 
respondent). 
Comments:  Comments  are  invited  on 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technology. 
Comments  should  be  sent  to  the  address 


IHIT^? 
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stated  in  the  preamble.  All  responses  to 
this  notice  will  be  simmiarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  March  4.  2002. 
Susan  Offiitt, 

Administrator,  Economic  Research  Service. 
(FR  Doc.  02-7631  Filed  3-28-02;  8:45  am] 

BLUNG  CODE  3410-18-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Long  Damon  Plantation  Release  and 
Site  Preparation  Project,  Modoc 
County,  CA 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
ebvironmental  impact  statement. 

summary:  The  Forest  Service.  Modoc 
National  Forest.  Devil's  Garden  and  Big 
Valley  Ranger  Districts  will  prepare  an 
environmental  impact  statement  (EIS)  to 
disclose  the  environmental 
consequences  of  the  proposed  Long 
Damon  Plantation  Release  and  Site 
Preparation  Project,  and  alternatives  to 
the  proposal.  The  decision  to  be  made, 
is  whether  to  select  this  proposed  action 
or  one  of  the  alternatives  to  this 
proposal.  The  Long  Damon  Plantation 
Release  and  Site  Preparatioa  Project 
area  is  located  approximately  18  miles 
northwest  of  Canby.  CA,  in  Modoc 
County.  CA.  within  the  23.400  acre 
Damon  Wildfire  that  burned  in  1996. 
The  Forest  Service  proposes  to  treat 
competing  vegetation  on  up  to  4.700 
acres  that  have  been,  or  will  be.  planted 
with  native  conifer  seedlings.  The 
proposal  protects  a  large  public 
investment  in  post-fire  reforestation, 
accelerates  development  of  the  desired 
resource  conditions  described  for  this 
area  in  the  Modoc  National  Forest  Land 
and  Resource  Management  Plan 
(MLRMP),  as  amended  by  the  Sierra 
Nevada  Forest  Plan  Amendment  Record 
of  Decision— Jan  2001  (SNROD),  and 
implements  Standards  and  Guidelines 
described  by  MLRMP  as  amended  by 
SNROD.  The  areas  where  actions  are 
proposed  are  identified  as  General 
Forest.  Inventoried  Roadless  and 
Wildland  Urban  Interface  areas  in  the 
SNROD.  Vegetation  treatments  proposed 
in  plantations  within  these  land 
allocations  are  designed  to  accelerate 
development  of  old  forest 
characteristics,  increase  the  distribution 
and  connectivity  of  forests  across  the 
landscape,  increase  stand  heterogeneity, 
and  reduce  the  risk  of  wildfire  loss. 


Projects  within  Inventoried  Roadless 
and  Wildland  Urban  Interface  land 
allocations  are  designed  to  move  areas 
towards  conditions  that  allow  for 
efficient  and  safe  suppression  of 
wildland  fire.  The  proposed  action  is 
also  consistent  with  the  objectives  of  the 
Forest  and  Rangeland  Renewable 
Resources  Planning  Act  of  1974  as 
amended  by  the  National  Forest 
Management  Act  of  1976:  It  is  the  policy 
of  the  Congress  that  all  forested  lands  in 
the  National  Forests  shall  be  maintained 
in  appropriate  forest  cover  with  species 
of  trees,  degrees  of  stocking,  rate  of 
growth  and  conditions  of  stand, 
designed  to  seciu-e  maximum  benefits  of 
multiple  use  sustained  yield 
management  in  accordance  with  land 
management  plans. 

The  Forest  Service  proposes  to 
aerially  apply  Pronone  lOG.  a  granular 
formulation  of  the  herbicide  hexazinone 
to  control  competing  vegetation  in  post- 
fire  plantations  where  successful 
seedling  establishment  is  threatened. 
Aerial  application  by  helicopter  is  the 
preferred  method  of  treatment  due  to 
cost  efficiency,  speed  and  accuracy  of 
application,  and  low  worker  exposure. 
The  objective  of  this  treatment  is  to 
reduce  competing  vegetation  levels 
below  twenty  percent  total  ground  cover 
for  a  period  of  two  to  three  years  after 
planting.  Reforestation  success  is  more 
readily  achieved  when  competing 
vegetation  is  managed  to  produce  a 
favorable  environment  for  survival  and 
growth  of  conifer  seedlings.  Control  of 
the  environment  in  these  plantations  is 
critical  to  ensure  survival  and  growth  of 
native  conifer  seedlings  in  sufficient 
quantity  and  quality  to  meet  the  long- 
term  objective  of  increased  distribution 
and  connectivity  of  large  trees  across  the 
landscape.  Without  adequate  stocking  of 
vigorously  growing,  well-distributed 
seedlings,  these  plantations  will  lack  the 
resiliency  over  time  to  meet  these  long- 
term  objectives. 

Important  preliminary  considerations 
identified  to  date  are:  (1)  Worker  safety/ 
public  safety,  including  Native 
American  plant  uses  and  collections;  (2) 
Direct  and  indirect  effects  to  wildlife 
and  (3)  Effects  to  a  Forest  Service  listed 
sensitive  plant,  Iliamna  bakeri. 

In  addition  to  the  proposed  action  and 
the  no  action  alternative,  other  possible 
alternatives  include  no  treatment  in 
specific  plantations  or  portions  of 
plantations  with  high  densities  if 
Iliamna  bakeri  where  these  sub- 
populations  could  serve  as  a  seed  source 
for  the  surrounding  area.  The 
alternatives  to  this  proposal  will  include 
a  no-action  altemative. 


DATES:  Comments  identifying  issues 
concerning  the  effects  of  the  proposal 
should  be  postmarked  on  or  before  April 
29.  2002  to  receive  timely  consideration 
in  the  draft  EIS. 

ADDRESSES:  Submit  written  comments 
to:  Aime  Mileck.  Team  Leader.  USDA. 
Forest  Service.  800  West  12th  St. 
Alturas,  CA  96101.  Send  electronic 
comments  to:  amileck@fs.fed.us.  Please 
reference  the  Long  Damon  Plantation 
Release  and  Site  Preparation  Project  on 
the  subject  line.  Also,  include  your 
name  and  mailing  address  with  your 
comments  so  documents  pertaining  to 
this  project  may  be  mailed  to  you. 
Comments  received,  including  names 
and  addresses  of  those  who  comment, 
will  become  part  of  the  public  record 
and  may  be  subject  to  public  disclosure. 
Any  person  may  request  the  Agency  to 
withhold  a  submission  from  the  public 
record  by  showing  how  the  Freedom  of 
Information  Act  permits  such 
confidentiality. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Mileck.  Team  Leader,  at  530-^33- 
8803  or  Bernie  Weisgerber,  District 
Ranger.  Doublehead  Ranger  District,  at 
530-667-2246. 

SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  notice  is 
included  to  help  the  reviewer  determine 
if  they  are  interested  i,n  or  potentially 
affected  by  the  proposed  land 
management  activities.  The  information 
presented  in  this  notice  is  summarized. 
Those  who  wish  to  provide  comments, 
or  are  otherwise  interested  in  the     -- 
project,  are  encouraged  to  obtain 
additional  information  from  the  contact 
identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Public  Involvement , 

Additional  information  concerning 
the  proposal  can  be  accessed  on  the 
Internet  at  http://www.r5.fs.fed.us/ 
modoc/management/nepa/nepa.html. 

Process  Procedures  and  Timelines 

The  Long  Damon  Plantation  Release 
and  Site  Preparation  Project  has  been 
listed  in  the  Modoc  National  Forest's 
Calendar  of  Proposed  Environmental 
Actions  since  January  1999.  Public 
scoping  for  an  Environmental 
Assessment  began  in  the  fall  of  1999.  In 
January  2000  the  Forest  sent  a  scoping 
letter  describing  the  proposed  action  tp 
39  government  agencies,  public 
individuals  and  groups,  including 
private  landowners  adjacent  to  the 
proposed  treatment  areas  and  to  others 
who  had  been  identified  as  potentially 
interested  in  the  proposed  vegetation 
management  program.  Consultation 
with  local  Native  American  tribal 
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representatives  started  in  January  of 
2000  and  has  been  ongoing.  The  Forest 
has  conducted  three  field  trips  to  the 
project»area  for  the  public  and  local 
Native  American  tribal  representatives. 

All  comments  received  from  the 
earlier  scoping  period  will  be 
considered  in  the  EIS,  imless 
respondent  submits  new  comments 
indicating  changes  to  prior  submissions. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  and  available  for  public  review 
by  May  2002.  The  comment  period  on 
the  draft  EIS  will  be  45  days  from  the 
date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
enviroimiental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
(Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519  553  (1978)). 
Also,  environmental  objection  that 
could  be  raised  at  the  draft 
environmental  impact  statement  state 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  stage  may  be  waived 
or  dismissed  by  the  courts  {City  of 
Angoon  v.  Model.  803  F.  2nd  1016, 1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages, 
Inc.  V.  Harris.  490  F.  Supp.  1334,  1338 
(E.D.  Wis.  1980)). 

Because  of  the  above  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  are  made 
available  to  the  Forest  Service  at  a  time 
when  they  can  be  meaningfully 
considered  and  responded  to  in  the  final 
environmental  impact  statement. 
Comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages, 
sections,  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  Coxmcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  received  will  be 


analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS. 

Ths  final  EIS  is  scheduled  to  be 
completed  in  September,  2002.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  the  comments  received  (40 
CFR  1503.4).  The  responsible  official 
will  consider  the  comments,  responses, 
environmental  consequences  discussed 
in  the  environmental  impact  statement, 
and  applicable  laws,  regulations  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  docimient  the  decision  and  reasons 
for  the  decision  in  a  Record  of  Decision. 

That  decision  will  be  subject  to 
appeal  under  36  CFR  part  £  1 5 . 

The  responsible  official  is  Dan 
Chisholm,  Forest  Supervisor,  Modoc 
National  Forest,  800  W.  12th  St., 
Alturas,  CA  96101. 

Dated:  March  18.  2002.     * 
Dan  Chisholm, 
Forest  Supervisor. 
(FR  Doc.  02-7183  Filed  3-28-02.  8:45  am) 

BILLING  COOE  3410-11-P 


FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Tom  Knappenberger,  Public  Affairs 
Officer,  at  (360)  891-5005,  or  write 
Forest  Headquarters  Office,  Gifford 
Pinchot  National  Forest,  10600  NE  51st 
Circle,  Vancouver,  WA  98682. 

Dated:  March  25,  2002. 
Lynn  Burditt, 
Deputy  Forest  Supervisor. 
IFR  Doc.  02-7575  Filed  3-28-02;  8:45  am] 
BILUNG  COOE  341fr-11-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

South  Gifford  Pinchot  National  Forest 
Resource  Advisory  Committee  Meeting 
Notice 

AGENCY:  Forest  Service,  USDA. 
ACTKW:  Notice  of  meeting. 


summary:  The  South  Gifford  Pinchot 
National  Forest  Resource  Advisory 
Committee  will  meet  on  Monday,  April 
8,  2002  at  the  Skamania  County  Public 
Works  Department  basement  located  in 
the  Courthouse  Annex,  170  N.W. 
Vancouver  Avenue,  Stevenson, 
Washington.  The  meeting  will  begin  at 
1  p.m.  and  continue  until  4  p.m.  The 
purpose  of  the  meeting  is  to: 

(1)  Complete  the  recommendation  for 
funding  of  Title  II  projects  for  fiscal  year 
2002  from  the  March  15  meeting. 

(2)  Provide  for  a  Public  Open  Forum. 
All  South  Gifford  Pinchot  National 

Forest  Resource  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend.  The  "open  forum"  provides 
opportxmity  for  the  public  to  bring 
issues,  concerns,  and  discussion  topics 
to  the  Advisory  Committee.  The  "open 
forum"  is  scheduled  as  part  of  agenda 
item  (2)  for  this  meeting.  Interested 
speakers  will  need  to  register  prior  to 
the  open  fonmi  period.  The  committee 
welcomes  the  public's  written 
comments  on  committee  business  at  any 
time. 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
IV  of  the  Field  Office  Technical  Guide 
(FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Idaho 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS), 
Department  of  Agriculture. 
ACTION:  Notice  of  availabiUty  of 
proposed  changes  in  the  NRCS  National 
Handbook  of  Conservation  Practices  for 
review  and  comment. 


SUMMARY:  It  is  the  intention  of  the  NRCS 
in  Idaho  to  issue  revised  conservation 
practice  standard:  Agrichemical  Mixing 
Facility  (702),  Alley  Cropping  (311), 
Composting  Facility  (317),  Conservation 
Cover  (327),  Conservation  Crop  Rotation 
(328),  Contour  Farming  (330),  Contour 
Stripcropping  (585),  Cover  Crop  (340), 
Deep  Tillage  (324),  Fish  Passage  (396), 
Grassed  Waterway  (412),  Grazing  Land 
Mechanical  Treatment  (548),  Irrigation 
Water  Conveyance,  Ditch  and  Canal 
Lining  Nonreinforced  Concrete  (428A), 
Irrigation  Water  Management  (449), 
Land  Smoothing  (466),  Nutrient 
Management  (590),  Pest  Management 
(595),  Pipeline  (516),  Prescribed 
Burning  (338).  Pumping  Plant  for  Water 
Control  (533),  Residue  Management. 
Mulch  Till  (329B),  Riparian  Forq?t 
Buffer  (391),  Spoil  Spreading  (572), 
Spring  Development  (574),  Stream 
Habitat  Improvement  and  Management 
(395),  Surface  Roughening  (609), 
Underground  Outlet  (620),  Use 
Exclusion  (472),  and  Windbreak/ 
Shelterbelt  Establishment  (380). 
DATES:  Comments  will  be  received  for  a 
30-day  period  commending  with  this 
date  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Richard  W.  Sims, 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS).  9173  W. 
Barnes  Dr..  Suite  C.  Boise.  Idaho  83709. 
Copies  of  the  practice  standards  will  be 
made  available  upon  written  request 
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SUPPLEMENTARY  INFORM^ON:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  The  next  30  days  the  NRCS 
in  Idaho  will  receive  conunents  relative 
to  the  proposed  changes.  Following  that 
period  a  determination  will  be  piade  by 
the  NRCS  in  Idaho  regarding  disposition 
of  those  comments  and  a  final 
determination  of  change  will  be  made. 

Dated:  March  15,  2002. 
Richard  W.  Sims, 

State  Conservationist.  USDA.  Natural 

Resources  Conservation  Service,  Boise.  Idaho 

83709. 

[FR  Doc.  02-7555  Fjled  3-28-02;  8:45  am] 

BIUING  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
IV  of  the  Virginia  State  Technical  Guide 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS). 
Department  of  Agriculture. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  the  Virginia  NRCS 
State  Technical  Guide  for  review  and 
comment. 

SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for  Virginia 
that  changes  must  be  made  in  the  NRCS 
State  Technical  Guide  specifically  in 
practice  stemdards:  #386,  Field  Border 
and  #^0.  Windbreak/Shelterbelt 
Establishment  to  accoimt  for  improved 
technology.  These  practices  will  be  used 
to  plan  and  install  conservation 
practices  on  cropland,  pastureland, 
woodland,  and  wildlife  land. 
DATES:  Conunents  will  be  received  for  a 
30-day  period  commencing  with  the 
date  of  this  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  M.  Denise  Doetzer. 
State  Conservationist.  Natural  Resources 
Conservation  Service  (NRCS),  1606 
Santa  Rosa  Road,  Suite  209,  Richmond, 
Virginia  23229-5014;  Telephone 
number  (804)  287-1665;  Fax  number 
(804)  287-1736.  Copies  of  the  practice 
standards  will  be  made  available  upon 
written  request  to  the  address  shown 
above  or  on  the  Virginia  NRCS  Web  site 
http://www.va.nrcs.  usda.gov/ 
DataTechRefs/Standards&Specs/ 
EDITStds/EditStandards.htm. 


SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agricultiu'e 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  Wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Virginia  will  receive  conunents 
relative  to  the  proposed  changes. 
Following  that  period,  a  determination 
will  be  made  by  the  NRCS  in  Virginia 
regarding  disposition  of  those  comments 
and  a  final  determination  of  change  will 
be  made  to  the  subject  standards. 

Dated:  March  18,  2002. 
L.  Willis  Miller, 

Assistartt  State  Conservationist  for  Programs, 
Natural  Resources  Conservation  Service. 
Richmond.  Virginia. 

(PR  Doc.  02-7554  Filed  3-28-02;  8:45  am] 
BILUNG  CODE  3410-16-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

agency:  Conmiittee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
products  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  April  29,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

Additions: 

On  November  9  and  November  23, 
2001,  January  11,  February  1,  February 
8  and  February  15,  2002,  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notice  (66  FR  56635  and  58712,  67  FR 
1436,  4944,  5965  and  7130)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 


qualified  nonprofit  agencies  to  provide 
the  products  and  services  and  impact  of   ■  - 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  oil  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  products  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner-ODay 
Act  (41  U.S.C.  46-48c)  in  connection 
with  the  products  and  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  products 
and  services  are  added  to  the 
Procurement  List: 

Products 

Product/NSN:  Labels,  Laser/7530-00-' 
NIB-0527. 

Product/NSN:  Labels.  Laser/7530-00- 
NIB-0528. 

Product/NSN:  Labels.  Laser/7530-00- 
NIB-0530. 

Product/NSN:  Labels,  Laser/ 7 5 30-00- 
NIB-0531. 

Product/NSN:  Labels,  Laser/7530-00- 
NIB-0532. 

Product/NSN:  Labels,  Laser/7530-00- 
NIB-0533. 

Product/NSN:  Labels,  Laser/753Q-00- 
NIB-0534. 

Product/NSN:  Labels,  Laser/7530-00- 
NIB-0535. 

Product/NSN:  Labels,  Laser/7530-00- 
NIB-0536. 

Product/NSN:  Labels,  Laser/7530-00- 
NIB-0582. 

Product/NSN:  Labels,  Laser/ 7 5 30-00- 
NIB-0648. 

Product/NSN:  Labels,  Laser/ 7 5 30-00- 
NIB-0649. 

NPA:  North  Central  Sight  Services. 
Inc.,  Williamsport,  PA. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Commodity  Center,  New 
York,  NY. 
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Services 

Service  Type/Location:  Administrative 
Support  Services/GSA  PBS  Atlanta 
PMC,  Atlanta.  GA. 
NPA:  Blind  &  Low  Vision  Services  of 

North  Georgia,  Smyrna.  GA. 
Contract  Activity:  GSA,  Public 

Buildings  Service. 
Service  Type/Location:  Distribution  of 
Licensed  Products  for  the  G.R.E.AT 
Department  of  the  Treasury,  Bureau  of 
ATE,  Washington,  DC  (25%  of  Total 
Government  Requirement). 
NPA:  Industries  for  the  Blind,  Inc.. 

Milwaukee,  WI. 
Contract  Activity:  Department  of  the 

Treasury.  Bureau  of  ATF. 
Service  Type/Location:  Eyewear 
Prescription  Service/Department  of 
Veterans  Affairs  Veteran  Integrated 
Services  Network  7.  (Alabama, 
Georgia  and  South  Carolina). 
NPA:  Winston-Salem  Industries  for  the 

Blind.  Winston-Salem,  NC. 
Contract  Activity:  Department  of 

Veterans  Affairs. 
Service  Type/Location:  Janitorial/ 
Custodial/Defense  Commissary 
Agency  Western  Pacific  Region. 
McClellan.  CA. 
NPA:  PRIDE  Industries,  Roseville,  CA. 
Contract  Activity:  Defense  Commissary 

Agency.  Fort  Lee,  VA. 
Service  Type/Location:  Janitorial/ 
Custodial/Naval  and  Marine  Corps 
Reserve  Center,  Boise.  ID. 
NPA:  Western  Idaho  Training  Company. 

Inc..  Caldwell.  ID. 
Contract  Activity:  Naval  Facilities 
Engineering  Command — Everett. 
Everett.  WA. 
Service  Type/Location:  Janitorial/ 
Custodial/Naval  and  Marine  Corps 
Reserve  Center,  Eugene,  OR. 
NPA:  Pearl  Buck  Center  Incorporated, 

Eugene,  OR. 
Contract  Activity:  Naval  Facilities 
Engineering  Command — Everett. 
Everett.  WA. 
Service  Type/Location:  Janitorial/ 
Custodial/Veterans  Affairs  Outpatient 
Clinic.  Greenville.  SC. 
NPA:  Greenville  Rehabilitation  Center. 

Greenville.  SC. 
Contract  Activity:  Department  of 

Veterans  Affairs. 
Service  Type/Location:  Janitorial/ 
Custodial/Border  Patrol  Air 
Operations  Facility.  (Marfa  Airport). 
Marfa.  tX. 
Service  Type/Location:  Janitorial/ 
Custodial/Border  Patrol  Anti- 
Smuggling  Unit  Office.  Marfa.  TX. 
Service  Type/Location:  Janitorial/ 
Custodial/Border  Patrol  Station. 
Alpine.  TX. 
Service  Type/Location:  Janitorial/ 
Custodial/Border  Patrol  Station.  Fort 
Stockton,  TX. 


Service  Type/Location:  Janitorial/ 
Custodial/Border  Patrol  Station. 
Marfa.  TX. 

Service  Type/Location:  Janitorial/ 
Custodial/Border  Patrol  Station. 

Pecos.  TX. 
Service  Type/Location:  janitorial/ 

Custodial/Border  Patrol  Station. 

Presidio,  TX. 
Service  Type/Location:  Janitorial/ 

Custodial/Border  Patrol  Station. 

Sanderson,  TX. 
Service  Type/Location:  Janitorial/ 

Custodial/Border  Patrol  Station. 

Sierra  Blanca,  TX. 
Service  Type/Location:  Janitorial/ 

Custodial/Border  Patrol  Station,  Van 

Horn,  TX. 
Service  Type/Location:  Janitorial/ 

Custodial/Border  Patrol  Traffic 

Checkpoint,  Alpine.  TX. 
Service  Type/Location:  Janitorial/ 

Custodial/Border  Patrol  Traffic 

Checkpoint.  Marathon.  TX. 
Service  Type/Location:  Janitorial/ 

Custodial/Border  Patrol  Traffic 

Checkpoint.  Marfa.  TX. 
Service  Type/Location:  Janitorial/ 

Custodial/Border  Patrol  Traffic 

Checkpoint,  Sierra  Blanca.  TX. 
NPA:  Professional  Contract  Services. 

Inc.,  Austin.  TX. 
Contract  Activity:  Immigration  and 

Naturalization  Service,  DOJ. 
Service  Type/Location:  Mailroom 

Operation/Internal  Revenue  Service- 
US  Mint  Headquarters.  Washington. 

DC. 
NPA:  ServiceSource,  Inc..  Alexandria. 

VA. 
Contract  Activity:  Internal  Revenue 

Services. 
Service  Type/Location:  Maintenance 

and  Repair  of  Portable  Light  Towers/ 

Basewide.  Fort  Hood.  TX. 
NPA:  Professional  Contract  Services. 

Inc..  Austin.  TX. 
Contract  Activity:  Army  III  Corps  and 

Ft.  Hood  Contracting  CMD.  Ft.  Hood. 

TX. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  result  in  additional 
reporting,  recordkeeping  or  other 
compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  products. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
products  to  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner-ODay 
Act  (41  U.S.C.  46-48c)  in  connection 
with  the  products  deleted  from  the 
Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  committee  has 
determined  that  the  products  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Govenunent 
under  41  U.S.C.  46048  and  41  CFR  51- 

2.4. 

Accordingly,  the  following  products 
are  deleted  from  the  Procurement  List: 

Products 

Product/NSN:  Squeegee,  Floor- 

Cleaning/792(M)0-224-8339. 
Product/NSN:  Squeegee,  Floor- 

Cleaning/7920-00-530-5740. 
Product/NSN:  Squeegee.  Floor- 

Cleaning/7920-00-965-4873. 

NPA:  There  is  currently  no  nonprofit 
agency  authorized  to  provide  these 

products. 

Contract  Activity:  GSA.  General 
Products  Commodity  Center.  Fort 
Worth.  TX. 

Sheryi  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  02-7640  Filed  3-28-02;  8:45  am) 

MLLINQ  CODE  63S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Ai«  Blind  or  Severely 

Disabled. 

action:  Proposed  additions  to 

Procurement  List. 

summary:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  April  29.  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryi  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
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Federal  Government  identified  in  the 
notice  for  each  product  or  service  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner-QDay 
Act  (41  U.S.C.  46-48c)  in  connection 
with  the  products  and  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Product/NSN:  Catheter,  External.  Male. 

Self-Adhering.  Wide-band/6530-OO- 

NIB-0060. 
Product/NSN:  Catheter.  External.  Male, 

Self-Adhering.  Pop-on/6530-OO-NIB- 

0061. 
Product/NSN:  Catheter.  External,  Male, 

Self- Adhering,  Pop-on  /6530-00- 

NIB-0062. 
Product/NSN:  Catheter.  External,  Male. 

Self- Adhering.  Pop-on  /65  30-00- 

ftjIB-0063. 
Product/NSN:  Catheter.  External.  Male. 

Self-Adhering.  Pop-on  /6530-00- 

NIB-0064. 
Product/NSN:  Catheter,  External,  Male. 

Self-Adhering.  Pop-on  /6530-00- 

NIB-0065. 
Product/NSN:  Catheter.  External.  Male. 

Self-Adhering.  Wide-band/65  30-00- 

NIB-0066.  V 

Product/NSN:  Catheter,  External,  Male, 

Self-Adhering,  Wide-band/6530-00- 

NIB-0067. 
Product/NSN:  Catheter.  External,  Male, 

Self-Adhering,  Wide-band/6530-00- 

NIB-0068. 
Product/NSN:  Catheter,  External.  Male, 

Self-Adhering,  Wide-band/65 30-00- 

lNIB-0069. 


NPA:  Lighthouse  for  the  Blind.  St. 

Louis.  MO. 
Contract  Activity:  Department  of 

Veterans  Affairs  Acquisition  Center. 

Hines.  IL. 
Product/NSN:  Floor  Stripper  LO/793Q- 

OO-NIB-0124. 
Product/NSN:  3-1  Floor  Cleaner/7930- 

00-NIB-0216. 
Product/NSN:  Quat  Disinfectant 

Cleaner/  7930-00-NIB-026  7. 
Product/NSN:  Heavy  Duty  Aircraft 

Cleaner/7930-01-381-5794. 
Product/NSN:  Bathroom  Cleaner/7930- 
01-381-5820. 
Product/NSN:  Glass  Cleaner/7930-01- 
381-5826. 
Product/NSN:  General  Purpose  Cleaner/ 

7930-01-381-5834. 
Product/NSN:  Neutral  Cleaner/7930- 
01-381-5897. 
Product/NSN:  Food  Service  Degreaser/ 

7930-01-381-5936. 
Product/NSN:  Heavy  Duty  Multi  Surface 

Cleaner/7930-01-381-5997. 
Product/NSN:  Fresh  Scent  Deodorizer/ 

7930-01-412-1033. 
Product/NSN:  Mountetin  Space 

Deodorizer/7930-01-412-1034. 
Product/NSN:  Sanitizer  Cleaner/ 7930- 

01-412x1036. 
Product/NSN:  Phenolic  Disinfectant/ 

7930-01-436-7950. 
Product/NSN:  Non  Acid  Bathroom 

Cleaner/7930-01-436-8083. 
NPA:  Blind  Industries  &  Services  of 

Maryland,  Baltimore.  MD. 
Contract  Activity:  Office  Supplies  & 

Paper  Products  Commodity  Center, 

New  York,  NY. 
Product/NSN:  Kit,  Employee  Start.  Up/ 

7520-01-493-6006. 
NPA:  Blind  Industries  &  Services  of 

Maryland.  Baltimore.  MD. 
Contract  Activity:  Office  Supplies  & 

Paper  Products  Commodity  Center. 

New  York.  NY.  / 

Product/NSN:  Sunscreen  Preparation. 

Gel  or  Lotion/6505-01-121-2336. 
NPA:  ACT  CORP.,  Davtona  Beach.  FL. 
Contract  Activity:  Defense  Supply 

Center — Philadelphia,  Philadelphia. 

PA. 

Services 

Service  Type/Location:  Grounds 
Mainte;iance/NASA  Goddard  Space 
Flight  Center,  Greenbelt,  MD. 

NPA:  Mel  wood  Horticultural  Training 
Center,  Upper  Marlboro.  MD. 

Contract  Activity:  NASA— Goddard 
Space  Flight  Center. 

Service  Type/Location:  Janitorial/ 
Grounds  and  Related  Services/Federal 
Building.  Tucson.  AZ. 

Service  Type/Location:  janitorial/ 
Grounds  and  Related  Services/Motor 
Pool  Office  and  Garage.  Tucson.  AZ. 

Service  Type/Location:  Janitorial/ 
Grounds  and  Related  Services/US 
Border  Patrol  Sector  HQ.  Tucson.  AZ. 


NPA:  Tetra  Corporation.  Tucson.  AZ. 
Contract  Activity:  GSA.  Public 

Buildings  Service. 
Service  Type/Location:  Switchboard 

Operation/Veterans  Affairs  Medical 

Center.  Iowa  City,  lA. 
NPA:  Goodwill  Industries  of  Southeast 

Iowa,  Iowa  City,  lA. 
Contract  Activity:  Veterans  Affairs 

Medical  Center,  Iowa  City,  lA. 

Sheryi  D.  Kennerly, 

Director.  Information  Management. 

[FR  Doc.  02-7641  Filed  3-28-02;  8:45  ami 

BILUNG  CODE  6353-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  Alabama  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Alabama  Advisory  Committee  to  the 
Commission  will  convene  at  6  p.m.  and 
adjourn  at  8  p.m.  on  April  16,  2002,  at 
the  Adam's  Mark,  64  S.  Water  Street, 
Mobile,  Alabama  36602.  The  purpose  of 
the  meeting  is  to  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Conmiission. 

Dated  at  Washington,  DC,  Marcii  25,  2002. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-7548  Filed  3-28-02;  8:45  am) 
BILUNG  CODE  633S-01-I> 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  South  Carolina  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  South 
Carolina  Advisory  Committee  to  the 
Commission  will  convene  at  2  p.m.  and 
adjourn  at  5  p.m.  on  April  25,  2002.  at 
the  South  Carolina  Human  Affairs 
Commission,  2611  Forest  Drive,  Suite 
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200,  Columbia,  South  CaroHna  29240. 
The  purpose  of  the  meeting  4S  to 
conduct  new  member  orientation,  to 
hear  from  the  chairperson  of  the  South 
Carolina  Black  Legislative  Caucus  and 
other  speakers  regarding  Title  VI.  the 
United  States  Housing  and  Urban 
Developments  Hope  VI  Project  and 
other  civil  rights  enforcement  efforts  in 
South  Carolina. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Bobby 
D.  Doctor.  Director  of  the  Southern 
Regional  Office.  404-562-7000  (TDD 
404-562-7004).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  March  25.  2002. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-7550  Filed  3-28-02;  8:45  am) 

BNJJNG  COM  OaS-OI-P 


Dated  at  Washington.  DC.  March  25.  2002. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  02-7549  Filed  3-28-02;  8:45  am) 
BILLING  CODE  6335-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  Washington  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Conmiission  on 
Civil  Rights  that  a  meeting  of  the 
Washington  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  12:00  p.m.  on  April  24. 
2002.  at  the  Westin  Seattle.  1900  Fifth 
Avenue.  Seattle.  Washington  98101.  The 
purpose  of  the  meeting  is  to  discuss 
civil  rights  issues  and  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office.  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Field  Representative  Exit 
Questionnaire. 

Fonn  Numbers):  BC-1294.  BC- 
1294(D). 

Agency  Approval  Number:  0607- 

0404. 

Type  of  Request:  Reinstatement,  with 
change,  of  an  expired  collection. 

Burden:  59  hours. 

Number  of  Respondents:  500. 

Avg  Hours  Per  Response:  BC-1 294-7 
minutes;  BC-1294(py-10  minutes. 

Needs  and  Uses:  Field  interviewers 
are  the  foundation  of  Census  Bureau 
data  collection  programs.  Retention  of 
trained  field  interviewing  staff  is  a 
major  concern  for  the  Census  Bureau 
because  of  both  the  monetary  costs 
associated  with  employee  turnover,  as 
well  as  the  potential  impact  on  data 
quality.  High  turnover  among 
interviewers  can  result  in  a  reduction  in 
the  quality  of  data  collected  as  well  as 
increases  in  the  cost  of  collecting  data. 
In  a  continuous  effort  to  devise  policies 
and  practices  aimed  at  reducing 
turnover  among  interviewers,  the 
Census  Bureau  collects  data  on  the 
reasons  interviewers  leave  the  Census 
Bureau.  The  exit  questionnaires  (Forms 
BC-1294  and  BC-1 294(D))  are  used  to 
collect  data  from  a  sample  of  former 
current  survey  interviewers  (field 
representatives)  and  decennial  census 
interviewers  (enumerators). 

The  purpose  of  the  exit  questionnaires 
is  to  determine  the  reasons  for 
interviewer  turnover  and  what  the 
Census  Bureau  might  have  done  or  can 
do  to  influence  them  not  to  leave.  As  the 
demographics  of  our  labor  force,  the 
nature  of  the  surveys  conducted,  and 
the  environment  in  which  surveys  take 
place  continue  to  change,  it  is  important 
that  we  continue  to  examine  the 
interviewers'  concerns.  Information 
provided  by  respondents  to  the  exit 
questionnaire  provides  insight  on  the 
measures  the  Census  Bureau  might  take 
to  decrease  turnover  and  is  useful  in 


helping  to  determine  if  the  reasons  for 
interviewer  turnover  appear  to  be 
systemic  or  localized.  The  exit 
questionnaires  seek  reasons 
interviewers  quit,  inquires  about 
motivational  factors  that  would  have 
kept  the  interviewers  ftt)m  leaving, 
identify  training  program  strengths  and 
weaknesses  as  they  impact  on  the 
decision  to  quit,  identify  supervisory 
style  strengths  and  weaknesses  as  they 
impact  on  the  decision  to  leave,  and 
identify  the  impact  of  pay  and  other 
working  conditions  on  the  interviewer's 
decision  to  leave  the  job.  The  exit 
questionnaires  have  been  shown  to  be 
useful  and  we  want  to  continue  their 

use. 

Both  exit  questionnaires  have  been 
revised  since  the  last  request  for 
clearance  to  improve  clarity  in  the 
wording  of  som^  questions.  Some 
answer  categories  that  are  no  longer 
germane  have  been  deleted  or  replaced. 
Some  questions  have  been  removed. 
Changes  to  the  exit  questionnaires  were 
made  based  on  lessons  learned  and 
feedback  on  the  current  forms. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  5  U.S.C.  3101;  13 

U.S.C,  23. 
OMB  Desk  Officer:  Susan  Schechter, 

(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  room  6608, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  March  26,  2002.      • 
Madeleine  Gayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-7543  Filed  3-28-02;  8:45  am) 

BILLING  COOe  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  EcoiKNnic  Analysis 

Institutional  Remittances  to  Foreign 
Countries— BE-40 

action:  Proposed  collection;  comment 
request. 


VoJooal    Daaictor  / 
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SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/ or  continuing  information 
collections;  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  28,  2002. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6608, 
14th  and  Constitution  Avehue,  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Michael  Mann,  Chief, 
Current  Account  Services  Branch,  Room 
8018,  Bureau  of  Economic  Analysis, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  phone:  (202) 
606-9573;  and  fax:  (202)  606-5314. 

SUPPLEMENTARY  INFORMATION: 
I.  Alistract 

The  Bureau  of  Economic  Analysis  is 
responsible  for  the  computation  and 
publication  of  the  U.S.  balance  of 
payments  accoimts.  The  information 
collected  in  this  survey  is  an  integral 
part  of  the  "private  remittances"  portion 
of  the  U.S.  bdance  of  payments 
accounts.  The  balance  of  payments 
accounts,  which  are  published  quarterly 
in  the  Bureau's  monthly  publication,  the 
Survey  of  Current  Business,  are  one  of 
the  major  statistical  products  of  BEA. 
The  accounts  provide  a  statistic 
simmiary  of  U.S.  international 
transactions.  They  are  used  by 
government  and  private  organizations 
for  national  and  international  policy 
f(»rmuIation,  and  analytical  studies. 
Without  the  information  collected  in 
this  survey,  an  integral  component  of 
the  private  remittances  account  would 
be  omitted.  No  other  Government 
agency  collects  comprehensive  annual , 
data  on  private  unilateral  transfers  of 
funds  to  foreign  countries. 

The  survey  requests  information  from 
U.S.  religious,  charitable,  educational, 
scientific,  and  similar  organizations  on 
the  transfer  of  cash  grants  to  foreign 
countries  and  their  expenditures  in 
foreign  countries.  Information  is 
collected  on  a  quarterly  basis  from 
institutions  transferring  $1  million  or 
more  each  year,  and  annually  for  all 
others.  Nonprofit  organizations  with 


total  remittance  of  less  than  $25,000 
annually  are  exempt  from  reporting. 

n.  Method  of  Collection 

Information  is  obtained  from  U.S. 
religious,  charitable,  educational, 
scientific,  and  similar  organizations 
who  voluntarily  agree  to  provide  data 
regarding  transfers  of  cash  grants  to 
foreign  countries  and  their  expenditiu-es 
in  foreign  countries.  Submission  of  the 
completed  report  form,  or  computer 
printouts  in  the  format  of  the  report 
form,  are  the  most  expedient  and 
economical  methods  of  reporting  the 
information.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  BEA 
is  implementing  the  ASTAR  system 
which  allows  organizations  to  file* 
electronically  via  the  Internet. 

m.  Data 

0^fB  Number:  0608-0002. 

Form  Number:  BE-40. 

Type  of  Review:  Renewal — regidar 
submission. 

Affected  Public:  U.S.  religious, 
charitable,  educational,  scientific,  and 
similar  organizations  which  transfer 
cash  grants  to  foreign  countries  and 
their  expenditures  in  foreign  countries. 

Estimated  Number  of  Respondents: 
1,336. 

Estimated  Time  Per  Response:  1.5 
hours  per  annual  reporter.  6.0  hours  per 
quarterly  reporter. 

Estimated  Total  Annual  Burden 
Hours:  3,273  hours. 

Estimated  Total  Aimual  Cost:  The 
estimated  annual  cost  to  the  government 
is  $17,600.  The  estimated  annual  cost  to 
the  public  is  $98,190  based  on  total 
number  of  hours  estimated  as  the 
reporting  burden  and  as  estimated 
hourly  cost  of  $30. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Bretton  Woods 
Agreement  Act,  Section  8,  and  E.O. 
10033,  £is  amended. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency;  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  (including 
hours  and  costs)  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval  of  the  information  collection; ' 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  26,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-7542  Filed  3-28-02;  8:45  ami     ■ 
BILUNG  COOE  3S10-EA-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-853] 

Bulk  Aspirin  from  the  People's 
Republic  of  China;  Extension  of  Time 
LimK  for  the  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 
ACTION:  Notice  of  Extension  of  Time 
Limit. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  bulk  aspirin  from  the  People's 
Republic  of  China  ("PRC").  The  period 
of  review  is  July  6,  2000  through  Jime 
30,  2001.  This  extension  is  made 
pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended  by  the 
Uruguay  Round  Agreements  Act. 

DATES:  March  29,  2002. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Blanche  Ziv  or  Cole  Kyle  in  Office  1, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department  • 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington 
DC  20230;  at  telephone  (202)  482-4207 
and  482-1503,  respectively.< 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Roimd 
Agreements  Act  and  all  citations  to  the 
regulations  are  to  19  CFR  Part  351 
(2001). 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  issue  the 
preliminary  results  of  an  administrative 
review  within  245  days  after  the  last  day 
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of  the  anniversary  month  of  an  order  for 
which  a  review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary  resuUs 
are  published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a){3)(A)  of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  3B5  days  and  180  days, 
respectively. 

Background 

On  August  20.  2001.  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  bulk  aspirin 
from  the  PRC.  covering  the  period  July 
6,  2000  through  June  30,  2001  (66  FR 
43570).  The  preliminary  results  for  the 
antidumping  duty  administrative  review 
of  bulk  aspirin  from  the  PRC  are 
currently  due  no  later  than  April  2. 
2002. 

Extension  of  Time  Limits  for 
Preliminary  Results 

In  order  to  consider  various  issues 
(e.g..  factor  values,  changed 
circimistances  review  request)  raised  by 
the  interested  parties  in  this  review,  it 
is  not  practicable  to  complete  this 
review  within  the  originally  anticipated 
time  limit  (i.e..  by  April  2.  2002). 
Therefore,  the  Department  of  Commerce 
is  extending  the  time  limit  for 
completion  of  the  preliminary  results  to 
no  later  than  July  31,  2002.  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  March  25,  2002 
Richard  W.  Moreland. 
Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement. 

(FR  Doc.  02-7654  Filed  3-28-02;  8:45  am] 
BILUNG  COOE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-428-825] 

stainless  Steei  SheeX  and  Strip  in  Coils 
From  Germany:  Amef>ded  Final 
Determination  of  Antidumping  Duty 
Investigation 

agency:  hnport  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  Amended  Final 
Determination  of  Antidumping  Duty 
Investigation. 


EFFECTIVE  DATE:  December  28,  2001. 


summary:  On  July  27,  1999.  the 
Department  of  Conunerce  (the 
Department)  published  an  amended 
final  determination  of  its  antidumping 
duty  investigation  of  stainless  steel 
sheet  and  strip  in  coils  from  Germany. 
See  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  and  Antidumping  Duty  Order; 
Stainless  Steel  Sheet  and  Strip  in  Coils 
From  Germany,  64  FR  40557  (July  27. 
1999).  Parties  to  the  proceedings 
subsequently  challenged  certain  aspects 
of  our  final  determination  before  the 
United  States  Court  of  hitemational 
Trade  (the  Court).  This  litigation 
resulted  in  two  remand  orders  by  the 
Court,  to  which  the  Department  timely 
responded. 

On  October  19,  2001.  the  Court 
affirmed  the  redetermination  made  by 
the  Department  pursuant  to  the  Court's 
second  remand  of  the  final 
determination  of  sales  at  less  than  fair 
value  of  stainless  steel  sheet  and  strip  in 
coils  from  Germany.  See  Krupp  Thyssen 
Nirosta  GmbH  and  Krupp  Hoesch  Steel 
Products,  Inc.  v.  United  States.  Court 
No.  99-08-0050,  Shp  Op.  01-123  (CIT 
October  19.  2001).  As  there  is  now  a 
final  and  conclusive  court  decision  with 
respect  to  litigation  for  Krupp  Thyssen 
Nirosta  GmbH  and  Krupp  Hoesch  Steel 
Products.  Inc.  v.  United  States.  Court 
No.  99-08-0050.  we  are  hereby 
amending  our  final  determination  of 
sales  at  less  than  fair  value  and  will 
instruct  U.S.  Customs  of  the  resultant 
changes  in  the  relevant  cash  deposit 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Tran  or  Robert  James  at  (202) 
482-1121. or (202)  482-0649. 
respectively.  Antidumping  and 
Countervailing  Duty  Enforcement  Group 
III.  Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230. 
SUPPt.EMENTARY  INFORMATION: 

Background 

Below  is  a  summary  of  the  litigation 
for  the  April  1. 1997  through  March  31. 
1998  final  determination  for  which  the 
Court  has  issued  final  and  conclusive 
fiAcisious 

On  July  27. 1999.  the  Department 
published  in  the  Federal  Registers 
notice  of  amended  final  determination 
of  sales  at  less  than  fair  value  and 
antidimiping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from 
Germany.  See  Notice  of  Amended  Final 
Detennination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order;  Stainless  Steel  Sheet  and  Strip  in 


Coils  From  Germany.  64  FR  40557  (July 
27,  1999)  (Amended  Final 
Detennination). 

Following  publication  of  the  amended 
final  determination.  Krupp  Thyssen 
Nirosta  GmbH  (KTN). and  Krupp  Hoesch  - 
Steel  Products.  Inc.  (KHSP)  filed  a 
lawsuit  with  the  Court  challenging 
certain  aspects  of  the  Department's 
findings  in  the  antidumping 
investigation  of  stainless  steel  sheet  and 
strip  in  coils  from  Germany. 

On  July  31.  2000,  the  Court  remanded 
eight  issues  from  the  Amended  Final 
Determination,  ordering  the  Department 
to  either  alter  its  approach  or  to  provide 
additional  explanation  or  adduce 
substantial  evidence  that  its  original 
approach  was  In  accordance  with  lavv 
and  otherwise  supported  by  substantial 
evidence.  See  Krupp  Thyssen  Nirosta 
GmbH  and  Krupp  Hoesch  Steel 
Products,  Inc.  v.  United  States,  Court 
No.  99-08-0050,  Slip  Op.  00-89  (CIT 
2000)  (Krupp  I). 

On  October  30,  2000  the  Department 
issued  its  Results  of  Redetermination 
Pursuant  to  Court  Remand  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Germany  [Remand  Determination  I) 
addressing  the  concerns  of  the  Court  as 
stated  in  Krupp  I. 

On  July  9,  2001  the  Court  issued  a 
second  order  remanding  the 
Department's  Remand  Determination  I 
In  Krupp  Thyssen  Nirosta  GmbH  and 
Krupp  Hoesch  Steel  Products,  Inc.  v. 
United  States,  Court  No.  99-08-0050. 
Slip  Op.  01-84  (CIT  2001)  [Krupp  II), 
the  Court  sustained  our  first 
redetermination  as  to  facts  available  for 
certain  downstream  sales,  our  rejection 
of  an  affiliated  U.S.  reseller's  database, 
and  our  application  of  facts  available 
vfiih  respect  to  allocating  sales  of 
unidentified  origin.  See  Krupp  U. 
However,  the  Coiut  directed  the 
Department:  i)  to  use  facts  available  for 
the  purpose  of  calculating  U.S. 
Reseller's  margin  rate  and  any  other 
calculation  predicated  on  U.S.  Reseller's 
cost  and  sales  data;  and.  ii)  to  calculate 
facts  available  for  the  reseller  in  a  way 
that  uses  sales  prices  net  of  movement 
and  selling  expenses. 

On  September  7.  2001  the  Department 
issued  its  Draft  Results  of 
Redetermination  to  the  plaintiffs  and 
defendant-intervenors  to  comment. 
Neither  party  submitted  comments  on 
the  Department's  Draft  Results  of 
Redetermination.  Pursuant  to  Krupp  U 
the  Department  filed  its  redetermination 
on  remand  on  September  14,  2001.  The 
Department's  Results  of 
Redetermination  were  identical  to  the 
Draft  Results  of  Redetermination. 
On  October  19,  2001,  the  Court 
affirmed  the  Department's  remand 
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determination.  See  Krupp  Thyssen 
Nirosta  GmbH  and  Krupp  Hoesch  Steel 
Products,  Inc.  v.  United  States,  Court 
No.  99-08-0050.  Slip  Op.  01-123  (CIT 
October  19.  2001).  The  period  to  appeal' 
has  expired  and  no  appeal  was  filed. 
Therefore,  there  is  now  a  final  and 
conclusive  coiirt  decision  with  respect 
to  the  final  determination  of  sales  at  less 
than  fair  value,  and  we  are  amending 


our  final  determination  of  the 
antidumping  duty  investigation  for  KTN 
based  on  our  recalculation  of  KTN's 
rates  pursuant  to  the  remand.  The 
amended  final  determination  margin  for 
KTN  is  13.48  percent.  As  a  result  of 
these  changes,  the  "All  Others"  rate  also 
changes  to  13.48  percent.  We  will 
instruct  the  U.S.  Customs  to  change  the 


relevant  cash  deposit  instructions, 
effective  December  28.  2001.' 

Amendment  to  Final  Determination 

Pursuant  to  section  516A(e)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
we  are  now  amending  the  final 
determination  of  the  sales  at  less  than 
fair  value  investigation.  The  amended 
weighted-average  margins  are: 


Exporter/  Manufacturer 


Weighted-Average  Margin 
(percent) 


Krupp  Thyssen  Nirosta  GmbH 
All  Others   


13.48 
13.48 


I  We  will  instruct  U.S.  Customs  to 
change  the  existing  "All  Others"  cash 
deposit  requirements  accordingly, 
effective  December  28,  2001.  We  note 
that  KTN's  current  cash  deposit  rate  is 
based  upon  an  administrative  review 
conducted  subsequent  to  this  segment  of 
the  proceeding.  Therefore,  this  amended 
final  determination  does  not  affect  the 
cash  deposit  rate  for  KTN. 

Dated:  March  20,  2002 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-7653  Filed  3-28-02;  8:45  am] 
BIUING  COOE  3S1(>-OS-S 


DEPARTIMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

[I.D.  121200A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Prohibited  Species 
Donation  Program 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Announcement  of  approval  of 

data  collection. 

SUMMARY:  NMFS  is  aimouncing  the 
approval  of  an  information  collection 
requirement  for  the  Prohibited  Species 
Donation  Program. 
DATES:  Effective  March  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  Bearden,  907-586-7008. 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirement  for 
§  679.26,  including  a  revision  to 
paragraph  679.26(c)(3)  which  was 
contained  in  the  final  rule  to  amend 


regulations  implementing  recordkeeping 
and  reporting  requirements  for  the 
groundfish  fisheries  of  the  exclusive 
economic  zone  off  Alaska  (67  FR  4100, 
January  28.  2002).  was  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  on  March  11.  2002,  in  the 
renewal  of  0MB  control  number  0648- 
0316. 

Dated:  March  22,  2002. 
Bruce  C.  Morehead.  ^ 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-7709  Filed  3-28-02;  8:45  am] 
BILUNG  CODE  3S10-22-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection; 
Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 

ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a  pre- 
clearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instnmients  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 


Currently,  the  Corporation  is 
soliciting  comments  concerning  its  new 
Volunteer  Service  Hour  Tracking  Tool. 
Copies  of  the  information  collection 
request  can  be  obtained  by  contacting 
the  office  listed  below  in  the  ADDRESSES 
section  of  this  notice. 

The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  usfd; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and, 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  o^er 
technological  collection  tecrfniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  May  28,  2002. 

ADDRESSES:  Send  comments  to: 
Corporation  fsr  National  and 
Community  Service,  Attn.  Christine 
Benero,  Director,  Public  Affairs  and 
Public  Liaison,  1201  New  York  Avenue, 
NW.,  Washington,  DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Benero,  (202)  606-5000,  ext. 
193,  or  at  CBenero@cns.gov. 

SUPPLEMENTARY  INFORMATION: 


'  On  Febraary  20,  2002,  the  Department 
published  the  final  results  of  the  1999  -  2000 
administrative  review  of  this  order,  establishing  a 


new  cash  deposit  rate  of  2.61  percent  for  KTN.  As 
a  result,  our  cash  deposit  instructions  for  this 


amended  final  will  serve  only  to  correct  the  "All 
Others"  rate. 


V 


Federal  Register /Vol.  67,  No.  61 /Friday,  March  29,  2002 /Notices 


15181 


15180 


Federal  Register / Vol.  67,  No.  61 /Friday,  March  29.  2002 /Notices 


Record  of  Service 

/.  Background 

In  his  State  of  the  Union  address, 
President  Bush  called  on  all  Americans 
to  perform  some  form  of  service  to  the 
nation  for  the  equivalent  of  two  years  of 
his  or  her  life.  Americans  serve  liieir 
country  in  extraordinary  and  countless 
ways.  Most  of  our  Nation  's  civic  work 
is  being  done  without  the  aid  of  the 
Federal  Government,  but  we  believe  the 
Federal  Government  can  work  to 
enhance  the  opportunities  for 
Americans  to  serve  their  neighbors  and 
their  Nation.  The  Administration 
proposes  to  create  and  expand  activities 
that  will  enhance  homeland  security, 
provide  additional  community-based 
service  and  volunteer  opportunities,  and 
assist  people  around  the  world.  In 
January,  the  President  annoxmced  the 
creation  of  the  USA  Freedom  Corps 
which  will  have  three  major 
components:  a  newly  created  Citizen 
Corps  to  engage  citizens  in  homeland 
security;  an  improved  and  enhanced 
AmeriCorps  and  Senior  Corps,  programs 
of  the  Corporation  for  National  and 
Commimity  Service  (Corporation);  and  a 
strengthened  Peace  Corps. 

In  support  of  the  President's  call  to 
service,  the  Corporation  has  created  an 
electronic  record  of  service  that 
provides  citizens  who  accept  his 
challenge  a  way  to  track  their  service 
time  and  record  their  service  hours  Use 
of  this  tracking  tool  is  100  percent 
electronic  in  that  users  will  establish  a 
user  ID  and  password  that  automatically 
creates  a  "record  of  service"  account 
which  is  only  accessible  to  that 
particular  user.  This  record  of  service 
account  can  be  updated  only  by  the  user 
who  established  the  accoimt.  In 
addition,  those  users  who  create  a 
record  of  service  accoimt  can,  by 


checking  various  blocks,  elect  to  receive 
information  about  USA  Freedom  Corps 
and  other  national  and  community 
service  volunteer  activities. 

//.  Current  Action 

Because  of  President  Bush's 
announcement  on  March  12,  2002, 
which  informed  the  public  of  the 
availability  of  this  record  of  service,  the 
Corporation,  on  March  6,  2002, 
submitted  a  request  for  emergency 
processing  and  approval  by  OMB  of  this 
record  of  service  because  it  could  not 
reasonably  comply  with  the  normal 
clearance  procedures  imder  the 
Paperwork  Reduction  Act.  OMB 
approved  this  request  on  March  12, 
2002,  for  a  period  of  six  months  to 
expire  on  September  30,  2002,  and 
assigned  Control  Niunber  3045-0077  to 
this  information  collection  activity.  "The 
link  to  this  record  of  service,  which  is 
now  available  for  use,  and  which  serves 
as  a  means  for  the  public  to  record  their 
record  of  service  may  be  found  on  the 
following  Internet  address:  http:// 
www.  usafreedomcorps.gov. 

Type  of  Review:  Renewal. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Volunteer  Service  Hoiu 
Tracking  Tool. 

OMB  Number:  3045-0077. 

Agency  Number:  None. 

Affected  Public:  Citizens  of  the  United 
States. 

Total  Respondents:  10,000. 

Frequency:  On  occasion. 

Average  Time  Per  Response:  3 
minutes. 

Estimated  Total  Burden  Hours:  500 

hours. 

Total  Burden  Cost  (capital/startup): 

None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  March  22.  2002. 
Christine  Benero, 

Director.  Public  Affairs  and  Public  Liaison. 
[FR  Doc.  02-7443  Filed  3-28-02;  8:45  am) 
BILUNG  CODE  6050-S$-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  02-14] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 

action:  Notice^ 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPAT/RM.  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-14  with 
attached  transmittal  and  policy 
justification. 

Dated:  March  25,  2002. 
L.M.  Bynuin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  5001-OA-M 


^  ct  at 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON  DC  20301-2800 


20  MAR  2002 
In  reply  refer  to: 
1-02/000978 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501  \^ 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(l )  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-14 

and  under  separate  cover  the  classified  annex  thereto.  This  Transmittal  concerns  the 

Department  of  the  Air  Force's  proposed  Letter(s)  of  Ofter  and  Acceptance  (LOA)  to 

Spain  for  defense  articles  and  services  estimated  to  cost  $19  million.  Soon  after  this  letter 

is  delivered  to  your  office,  we  plan  to  notify  the  news  media  of  the  unclassified  portion  of 

this  Transmittal. 

Sincerely, 


TOME  H.  WALTERS,  JR. 

UEUTENANT  GENERAL,  USAF 

DIRECTOR 


Attachments 
Separate  Cover: 
Classified  Annex 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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(i) 
(ii) 


(Hi) 


(iv) 

(v> 

(vi) 

(vii) 


Transmittal  No.  02-14 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser;  Spain 

Total  Estimated  Value; 
Major  Defense  Equipment* 
Other 
TOTAL 


$15  million 
%  4  million 
$19  million 


Description  and  Ouantitv  or  Ouantitics  of  Articles  or  Services  under 
Consideration  for  Purchase;  Thirty-one  AIM-120C  Advanced  Medium  Range 
Air-to-Air  Missiles  (AMRAAM),  eight  Captive  Air  Training  Missiles,  software 
updates  to  support  AMRAAM  operational  and  training  devices,  missile 
containers,  aircraft  modification  and  integration,  spare  and  repair  parts, 
support  and  test  equipment,  publications  and  technical  documentation, 
maintenance  and  pilot  training,  contractor  support,  other  related  elements  of 
logistical  and  program  support 

Militarv  Department;  Air  Force  (YDI) 

Prior  Related  Cases,  if  any;  FMS  case  YAF  -  $45  million  -  5Mar99 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  under  separate  cover 


(viii)        Date  Report  Delivered  to  Congress;  20  MAR  2002 


*  as  deflned  in  Section  47(6)  of  the  Arms  Export  Control  Act 


4  64  OA 
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POLICY  JUSTIFICATION 

Spain  -  AIM-120C  Advanced  Medium  Range  Air-to-Air  Missiles 

The  Government  of  Spain  has  requested  a  possible  sale  of  31  AIM-120C  Advanced  Medium 
Range  Air-to-Air  Missiles  (AMRAAM),  eight  Captive  Air  Training  Missiles,  software  updates 
to  support  AMRAAM  operational  and  training  devices,  missile  containers,  aircraft 
modification  and  integration,  spare  and  repair  parts,  support  and  test  equipment, 
publications  and  technical  documentation,  maintenance  and  pilot  training,  contractor 
support,  other  related  elements  of  logistical  and  program  support  The  estimated  cost  is  $19 
million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the 
United  States  by  improving  the  military  capabilities  of  Spain  while  enhancing  weapon  system 
standardization  and  interoperability  with  U.S.  forces. 

Spain  needs  these  additional  missiles  to  enhance  the  air-to-air  self-defense  capability  of  their 
F-18  aircraft  and  provide  for  increased  interoperability  with  U.S.  forces.  Spain  will  have  no 
difficulty  absorbing  these  missiles  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  Raytheon  Missile  Systems  of  Tucson,  Arizona.  There  are  no 
offset  agreements  proposed  in  connection  with  this  potential  sale.         \ 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  Spain. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


(FR  Doc.  02-7639  Filed  3-28-02;  8:45  am] 
BILLING  CODE  5001-O8-C 

DEPARTMENT  OF  DEFENSE 

National  Imagery  and  Mapping  Agency 
Privacy  Act  of  1974;  System  of 
Records 

agency:  National  Imagery  and  Mapping 
Agency,  DoD. 

-ACTION:  Notice  to  alter  system  of 
records. 

SUMMARY:  The  National  Imagery  and 
Mapping  Agency  (NIMA)  is  altering  a 
system  of  records  notice  in  its  existing 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a), 
as  amended.  The  alteration  consists  of 
adding  a  new  category  of  individuals 
covered  by  the  system  of  records,  i.e., 
NIMA  personnel  who  are  claiming 
reimbursement  of  their  real  estate 
expenses  for  either  the  sale  or  purchase 
of  their  residence  associated  with  a 
permanent  change  of  station. 
DIateS:  This  proposed  action  will  be 
effective  without  further  notice  on  april 
29,  2002,  unless  comments  are  received 


which  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  should  be  sent  to 
the  National  Imagery  and  Mapping 
Agency,  Office  of  General  Counsel,  4600 
Sangamore  Avenue,  Bethesda,  MD 
2081&-5003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Christine  May  on  (301)  227^142. 

SUPPLEMENTARY  INFORMATION:  The 
National  Imagery  and  Mapping  Agency 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  March  20,  2002,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 


February  8,  1996  (February  20,  1996,  61 
FR6427). 

Dated:  March  25,  2002. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

B0402-05;  {tc  /11  "B0402-O5} 

SYSTEM  NAME: 

Legal  Claims  File  (July  1 3 , 1 995 ,  60 
FR  36124). 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  "NIMA 
personnel  and  other  individuals  having 
a  claim  against  the  Government  for  loss, 
damage,  or  destruction  of  personal 
property  or  for  "NIMA  personnel  who 
are  claiming  reimbursement  of  their  r^ 
estate  expenses  for  either  the  sale  or 
purchase  of  their  residence  associated 
with  a  permanent  change  of  station 
(PCS).  Any  individual  filing  a  tort  claim 
against  N^^  for  damages,  loss  or 
destruction  of  property,  personal  injury 
or  death  resulting  from  negligence  or 
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wrongful  act.  or  omission  of  acts  by 
MIMA  personnel  and  individuals 
against  whom  the  Agency  has  legal 
claim." 


AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

Delete  entry  and  replace  with  "5 
U.S.C.  301,  Departmental  Regulations; 
28  U.S.C.  2671-2680,  Federal  Torts 
Claims  Act  and  II JTR.  Chapter  14  (Joint 
Travel  Regulations)". 

PURPOSE(S): 

Delete  entry  and  replace  with  "To 
dociument  claims  against  the  U.S. 
Government,  involving  MIMA  personnel 
or  property,  for  damage,  loss,  or 
destruction  of  personal  property.  To 
docimient  claims  of  NIMA  employees 
concerning  real  estate  reimbursement 
claims  adjudicated  by  the  Office  of  the 
General  Counsel." 


STORAGE: 

Add  to  entry  "and  electronic  records 
are  maihtained  on  computer  server 
accessible  only  by  authorized  user  name 
and  password." 

SAFEGUARDS: 

Delete  entry  and  replace  with 
"Records  are  maintained  in  a  secured/ 
locked  file  cabinets  with  access  limited 
to  authorized  personnel  whose  duties 
require  access.  Automated  files  are 
protected  by  user  name  and  password 
and  are  stored  in  a  database  that 
requires  additional  access  permissions". 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
"Related  forms,  correspondence, 
investigative  reports  and  information 
gathered  in  anticipation  of  litigation, 
and  opinions  of  Counsel  and  the  NIMA 
individual's  claim  form  and 
accompanying  documents  and  records 
from  the  NIMA  Travel  Office." 


B0402-05;  {tc  Ml  "80402-05} 
SYSTEM  NAME: 

Legal  Claims  File. 

SYSTEM  LOCATION: 

Primary  System — Office  of  the 
General  Counsel.  National  Imagery  and 
Mapping  Agency.  Mail  Stop  L-32.  3200 
S.  Second  Street.  St.  Louis,  MO  63118- 

3399. 

Decentralized  Segments— Staff  Judge 
Advocate.  ATTN:  ATZT-JA-CO.  125 
East  8th  Street.  Fort  Leonard  Wood.  MO 
65473-8942. 

Military  District  of  Washington, 
ATTN:  PAWJA-LA.  204  Lee  Avenue. 
Fort  Myer,  VA  22211-1199. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NIMA  persormel  and  other 
individuals  having  a  claim  against  the 
Government  for  loss,  damage,  or 
destruction  of  personal  property  or  for 
NIMA  personnel  who  are  claiming 
reimbursement  of  their  real  estate 
expenses  for  either  the  sale  or  purchase 
of  their  residence  associated  with  a 
permanent  change  of  station  (PCS).  Any 
individual  filing  a  tort  claim  against 
NIMA  for  damages,  loss  or  destruction 
of  property,  personal  injury  or  death 
resulting  from  negligence  or  wrongful 
act,  or  omission  of  acts  by  NIMA 
personnel  and  individuals  against 
whom  the  Agency  has  legal  claim. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  individual's  claims, 
related  correspondence  and  processing 
papers,  investigative  reports, 
recommendations  and  opinions  of  the 
General  Counsel's  Office. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  28  U.S.C.  2671-2680. 
Federal  Torts  Claims  Act  and  II  JTR. 
Chapter  14  (Joint  Travel  Regulations). 

PURPOSE(S): 

To  document  claims  against  the  U.S. 
Government,  involving  NIMA  personnel 
or  property,  for  damage,  loss,  or 
destruction  of  personal  property.  To 
document  claims  of  NIMA  employees 
concerning  real  estate  reimbursement 
claims  adjudicated  by  the  Oftce  of  the 
General  Counsel. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  piirposes  of  such  uses: 

In  admtion  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  NIMA's 
compilation  of  systems  of  records         \ 
notices  apply  to  this  system. 

POUaES  AND  PRACnCES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
OlSPOSiNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  record  in  file  folders  and 
electronic  records  are  maintained  on 
computer  server  accessible  only  by 
authorized  user  name  and  password. 

RETRIEVABILfTY: 

Filed  alphabetically  by  last  name  of 
employee  or  by  case  name. 

SAFEGUARDS: 

Records  are  maintained  in  a  secured/ 
locked  file  cabinets  with  access  limited 


to  authorized  personnel  whose  duties 
require  access.  Automated  files  are 
protected  by  user  name  and  password 
and  are  stored  in  a  database  that 
requires  additional  access  permissions 

RETENTION  AND  DISPOSAL: 

Disapproved  claims  and  claims 
involving  a  minor  are  destroyed  10 
years  after  final  action  on  the  case. 
Approved  claims  are  destroyed  5  years 
after  final  action  on  the  case.  PCS 
records  that  are  reviewed  by  the  Office 
of  General  Coimsel  are  retained  for  5 
years  and  disposed  of  after  5  years  by 
shredding.  No  records  are  transferred  to 
the  records  center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel.  ST  L-32.  National 
Imagery  and  Mapping  Agency,  3200  S. 
Second'  Street.  St.  Louis.  MO  63118- 
3399. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
contained  in  this  system  should  address 
written  inquiries  to  National  Imagery 
and  Mapping  Agency.  Office  of  General 
Counsel.  4600  Sangamore  Road,  Mail 
Stop  D-10.  Bethesda.  MD  20816-5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  shoidd  address 
written  inquiries  to  the  National 
Imagery  and  Mapping  Agency.  Office  of 
General  Counsel,  4600  Sangamore  Road. 
Mail  Stop  I>-10,  Bethesda.  MD  20816- 
5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number,  and  Social  Security 
Number. 

CONTESTING  RECORD  PROCEDURES: 

NIMA's  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  NIMA  Instruction 
5500. 7R1;  32  CFR  part  320;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Related  forms,  correspondence, 
investigative  reports  and  information 
gathered  in  anticipation  of  litigation, 
and  opinions  of  Counsel  and  the  NIMA 
individual's  claim  form  and 
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accompanying  documents  and  records 
from  the  NIMA  Travel  Office. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FRBoc.  02-7341  Filed  3-28-02;  8:45  am) 

BILUNG  CODE  5001 -Oe-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DOD. 

ACTION:  Notice  to  alter  a  system  of 
records. 

summary:  The  Department  of  the  Army 
is  altering  a  system  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended.  The  alteration 
will  expand  the  category  of  individuals 
covered. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  April 
29,  2002  unless  comments  are  received 
which  residt  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency.  ATTN:  TAPC-PDD-RP,  Stop 
5603.  6000  6th  Street.  Ft.  Belvoir.  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-^390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  March  19.  2002,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8^1996  (February  20,  1996,  61 
FR  6427). 


Dated:  March  25,  2002. 
L.M.  Bynuin. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

A0040-5  DASG 

SYSTEM  NAME: 

Occupational  Health  Records  (August 
7, 1997,  62  FR  42528). 

A0040-5  DASG 

CHANGES: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM:  / 

Delete  entry  and  replace  with  "Active 
duty  army,  their  family  members.  U.S. 
Army  Reserve.  National  Guard  on  active 
duty  or  in  drill  status,  U.S.  Military 
Academy  and  Reserve  Officer  Training 
Corps  cadets,  when  engaged  in  directed 
training,  foreign  national  military 
assigned  to  Aimy  components. 
Department  of  the  Army  civilian  and 
non-appropriated  fund  personnel 
employed  by  the  Army  for  whom 
specific  occupational  health 
examinations  have  been  conducted  and/ 
or  requested." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  "Name. 
Social  Security  Number,  date  and  place 
of  birth,  marital  status,  dates  of  medical 
surveillance  tests  and  their  results; 
documents  reflecting  the  training, 
experience  and  certification  to  work 
within  hazardous  environments; 
including  personnel  monitoring  results 
and  work  are  monitoring  readings. 
Exposures  to  chemicals,  radiation, 
physical  environment,  non-human 
primates,  and  similar  and  related 
documents;  personnel  protective 
equipment  and  medical  progieuns 
required  to  limit  exposure  to 
environmental  safety  and  health  hazards 
are  also  included." 


PURPOSE(S): 

Delete  ejitry  and  replace  with  "To 
maintain  a  permanent  record  of  work 
places,  training,  exposures,  medial 
surveillance,  and  any  medical  care 
provided  for  eligible  individuals." 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"Records  are  maintained  by  employing 
office  imtil  employee  is  separated  at 
which  time  records  are  filed  with  the 
individual  personnel  record  for  30 
years.  GB  agent  records  maintain  for  40 
years  then  destroy." 


A0040-5  DASG 
SYSTEM  NAME: 

Occupational  Health  Records. 

SYSTEM  LOCATION: 

U.S.  Army  Medical  Command,  1216 
Stanley  Road,  Suite  25m  Fort  Sam 
Houston.  TX  78234-5053. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  army,  their  family 
members,  U.S.  Army  Reserve,  National 
Guard  on  active  duty  or  in  drill  status, 
U.S.  Military  Academy  and  Reserve 
Officer  Training  Corps  cadets,  when 
engaged  in  directed  training,  foreign 
national  military  assigned  to  Army 
components.  Department  of  the  Army 
civilian  and  non-appropriated  fund 
personnel  employed  by  the  Army  for 
whom  specific  occupational  health  - 
examinations  have  been  conducted  and/ 
or  requested. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  date 
and  place  of  birth,  marital  status,  dates 
of  medical  surveillance  tests  and  their 
results;  documents  reflecting  the 
training,  experience  and  certification  to 
work  within  hazardous  environments; 
including  personnel  monitoring  results 
and  work  are  monitoring  readings. 
Exposures  to  chemicals,  radiation, 
physical  environment,  non-himian 
primates,  and  similar  and  related 
documents;  personnel  protective 
equipment  and  medical  programs 
'required  to  limit  exposure  to 
environmental  safety  and  health  hazards 
are  also  included. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
5  U.S.C.  7902.  Safety  Programs;  29 
U.S.C.  668.  Programs  of  Federal 
Agencies;  29  CFR  1910,  Occupational 
Safety  and  Health  Standards;  Army 
Regulation  40-5,  Preventive  Medicine; 
E.O.  12223,  Occupational  Safety  Health 
Programs  for  Federal  Employees;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

To  maintain  a  permanent  record  of 
work  places,  training,  exposures,  medial 
s-jTveillance,  and  any  medical  care 
provided  for  eligible  individuals. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiu^s 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the* 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 
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Information  may  be  disclosed  to 
appropriate  Government  agencies  whose 
responsibility  falls  within  the 
occupational  health  statutes  identified 
under  'Authority"  above. 

The  DoD  Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining.  and 
disposing  of  records  in  the  system: 

storage: 

Paper  records,  printouts,  magnetic 
tapes  and  electronic  storage  media. 

retrievabiuty: 

By  individual's  name  and/or  Social 
Security  Number. 

SAFEGUARDS: 

Access  to  all  records  is  restricted  to 
designated  individuals  whose  official 
duties  dictate  an  official  need  to  know. 
Information  in  automated  media  are 
further  protected  from  unauthorized 
access  in  locked  rooms.  All  individuals 
aHorded  access  are  given  periodic 
orientations  concerning  sensitivity  of 
personal  information  and  requirement 
to  prevent  unauthorized  disclosure. 

RETENTION  AND  disposal: 

Records  are  maintained  by  employing 
office  imtil  employee  is  separated  at 
which  time  records  cire  filed  with  the 
individual  persoimel  record  for  30 
years-.  GB  agent  records  maintain  for  40 
years  then  destroy. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Information  Officer,  Office  of 
the  Surgeon  General,  U.S.  Army 
Medical  Command,  2050  Worth  Road, 
Suite  13,  Fort  Sam  Houston,  TX  78234- 
6013. 

NOnFKATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  Chief 
Information  Officer,  Office  of  the 
Surgeon  General,  U.S.  Army  Medical 
Conmiand.  2050  Worth  Road,  Suite  13, 
Fort  Sam  Houston,  TX  78234-6013,  or 
to  the  Patient  Administrator  at  the 
appropriate  medical  treatment  facility. 

Individual  must  provide  full  name, 
Social  Security  Number,  current 
address,  telephone  number,  details  of 
last  location  of  record  or  employment, 
and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  Chief  Information  Officer, 


Office  of  the  Surgeon  General,  U.S. 
Army  Medical  Command,  2050  Worth 
Road,  Suite  13,  Fort  Sam  Houston,  TX 
78234-6013,  or  to  the  Patient 
Administrator  at  the  appropriate 
medical  treatment  facility. 

Individual  must  provide  full  name. 
Social  Security  Number,  current 
address,  telephone  number,  details  of 
last  location  of  record  or  employment, 
and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  determination  are 
contained  in  Army  Regulation  340-21; 
32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  Army  Medical  records  and 
reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  02-7540  Filed  3-28-02;  8:45  am) 

BILUNO  CODE  5001 -08-P 


Marine  Corps  University  Board  of 
Visitors,  2076  South  Street,  Quantico, 
VA  22134,  telephone  number  (703)  784- 
4037. 

Dated:  March  8,  2002. 
T.J.  Welsh, 

Lieutenant  Commander,  fudge  Advocate 
General' s  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  02-7559  Filed  3-28-02;  8:45  am] 
BILUNG  CODE  M10-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Board  of  Visitors  of 
Marine  Corps  University 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  open  meeting. 

summary:  The  Board  of  Visitors  of  the 
Marine  Corps  University  (BOV  MCU) 
will  meet  to  review,  develop  and 
provide  recommendations  on  all  aspects 
of  the  academic  and  administrative 
policies  of  the  University;  examine  all 
aspects  of  professional  military 
education  operations;  and  provide  such 
oversight  and  advice  as  is  necessary  to 
facilitate  high  educational  standards 
and  cost  effective  operations.  The  Board 
will  be  reviewing  the  fiscal  plan  for  next 
year,  the  University's  Distance  Learning 
program,  receiving  the  annual  ethics 
briefing,  and  reviewing  the  University's 
curriculimi  mapping  initiative.  All 
sessions  of  the  meeting  will  be  open  to 
the  public. 

DATES:  Tke  meetings  will  be  held  on 
Tuesday.  April  30,  2002,  from  9  a.m.  to 
4  p.m.  and  on  Wednesday,  May  1,  2002. 
from  9  a.m.  to  1  p.m. 
AOORESSES:  The  meeting  vdll  be  hel^t 
the  Marine  Corps  University  General 
Alfred  M.  Gray  Research  Center.  Rooms 
165-166,  2040  Broadway  Street, 
Quantico.  VA  22134. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garry  Smith,  Executive  Secretary. 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  28. 
2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  {44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  t2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
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of  burden  accinate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  March  25,  2002. 
John  Tressier. 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

I  )£Bce  of  Postsecondaiy  Education 

Type  of  Review:  New. 
Title:  Teacher  Recruitment 
.  ^^pplication  Package. 
Frequency:  Annually. 

L  Affected  Public:  Not-for-profit 
stitutions;  State.  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
.  Burden: 

Responses:  125. 

Burden  Hours:  20,000. 

Abstract:  This  application  package  is 
essential  for  States  and  partnerships  to 
apply  for  new  awards  under  the  Teacher 
Quality  Enhancement  Grants  Program's 
Fiscal  Year  2002  Teacher  Recruitment 

iiompetition. 
Requests  for  copies  of  the  proposed 
nformation  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C.  . 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO_IMGJssues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  biu'den  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his  Internet 
address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 
(FR  Doc.  02-7573  Filed  3-28-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 


collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  28. 
2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  TTie  Leader, 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  simunary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  wall 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  acciirate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  irJormation 
technology. 

Dated:  March  25.  2002. 
John  Tressier, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer 

Student  Financial  Assistance 

Type  of  Review:  Revision. 

Title:  Federal  Stafford  Loan 
(Subsidized  and  Unsubsidized]  Program 
Master  Promissory  Note.   '    • 

Frequency:  On  occasion,  annually. 

Affected  Public:  Individuals  or 
household;  businesses  or  other  for- 
profit;  not-for-profit  institutions. 


Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2.887.200. 

Burden  Hours:  2.165.400. 

Abstract:  This  promissory  note  is  the 
means  by  which  a  Federal  Stafford 
Program  Loan  borrower  promises  to 
repay  his  or  her  loan. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  her  Internet 
address /oe.Sch  uZ)art@ec/.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-7574  Filed  3-28-02;  8:45  am) 

BILLING  COOE  400a-01-P 


DEPARTMENT  OF  EDUCATION 


[CFDA  No.  47.076] 

Mathematics  and  Science  Partnerships 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2002 
under  a  grants  competition  to  be 
administered  by  the  National  Science 
Foundation  in  collaboration  with  the 
Department. 

Purpose  of  Program:  The  Mathematics 
and  Science  Partnerships  (MSP)  is 
intended  to  improve  the  academic 
achievement  of  students  in  mathematics 
and  science  through  partnerships  of 
organizations  providing  education  from 
pre-kindergcirten  through  postsecondary 
schooling.  The  MSP  is  a  jointly  funded 
initiative  supported  by  the  National 
Science  Foundation  (NSF)  and  the 
Department. 

Note:  The  Department  and  NSF  are 
cooperating  to  implement  a  single  grants 
competition  that  NSF  is  administering.  For 
FY  2002  NSF  has  committed  $160  million, 
and  the  Department  $12.5  million,  to  support 
the  MSP.  This  notice  describes  the  statutory 
requirements  for  Department  hinding  under 
the  MSP,  arid  informs  interested  applicants 
how  to  apply  for  these  funds. 
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Eligible  Applicants:  To  receive  the 
Department's  MSP  ftinding,  a 
partnership  must  qomprise,  at 
minimum,  a  State  educational  agency 
(SEA),  a  mathematics,  science,  or 
engineering  department  of  an  institution 
of  higher  education  (IHE).  and  a  high- 
need  local  educational  agency  (LEA). 
The  lead  applicant  may  be  any  one  of 
these  entities.  The  term  "high-need 
LEA"  is  defined  in  the  "Requirements 
for  FY  2002  Ck)mpetition"  section  of  this 
notice. 

Deadline  for  Transmittal  of 
Applications:  April  30,  2002. 

Deadline  for  intergovernmental 
fleviejv;  July  1,2002. 

Estimated  Available  Funds: 
$12,500,000. 

Estimated  Range  of  Awards: 
$100,000-51,500,000  per  year  for  up  to 
5  years. 

Estimated  Average  Size:  $700,000  per 
year. 

Estimated  Number  of  Awards:  10-20. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice.  Future-year  funding 
depends  on  the  availabihty  of  appropriations. 

Project  Period:  Up  to  60  months. 
SUPPLEMENTARY  INFORMATION:  The 
President's  plan  for  improving 
American  education,  the  No  Child  Left 
Behind  initiative,  is  embedded  in  the 
major  revisions  to  the  Elementary  and 
Secondary  Education  Act  (ESEA),  as 
amended  by  the  No  Child  Left  Behind 
Act  of  2001  (Pub.  L.  107-110).  The 
President's  plan  includes  the  MSP,  an 
initiative  to  improve  student 
achievement  in  mathematics  and 
science.  The  MSP  builds  on  the  Nation's 
dedication  to  educational  reform 
through — 

•  Support  of  partnerships  that  unite 
the  efforts  of  local  school  districts  with 
science,  mathematics,  engineering,  and 
education  faculties  of  colleges  and 
universities  and  other  individuals  and 
entities  with  an  interest  in  improving 
student  achievement  in  mathematics 
and  science;  and 

•  High  expectations  and  achievement 
for  all  students. 

The  MSP  Program  is  newly 
authorized  in  title  II,  part  B  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA).  Together,  the  fimds 
committed  by  NSF  and  the  funds  that 
the  Congress  appropriated  to  the 
Department  for  the  MSP  will  support 
projects  to  raise  student  achievement  in 
these  core  subject  areas  by  giving 
teachers  greater  knowledge, 
imderstanding,  and  appreciation  of  the 
mathematics  and  science  they  teach. 

As  section  2201  of  the  ESEA  explains, 
the  program  would  specifically  meet 
this  broad  objective  by  encouraging 


SEAs.  MEs,  high-need  LEAs,  and 
schools  to  participate  in  programs  that — 

1 .  Improve  and  upgrade  the  status  and 
stature  of  mathematics  and  science 
teaching  by  encouraging  IHEs  to  assume 
greater  responsibility  for  improving 
mathematics  and  science  teacher 
education; 

2.  Focus  on  the  education  of 
mathematics  and  science  teachers  as  a 
career-long  process; 

3.  Bring  mathematics  and  science 
teachers  together  with  scientists, 
mathematicians,  and  eiigineers  to 
improve  the  teachers'  content 
knowledge  and  teaching  skills;  and 

4.  Develop  more  rigorous  mathematics 
and  science  curricula  that  are  aligned 
both  with  challenging  State  and  local 
academic  achievement  standards,  and 
the  standards  expected  for 
postsecondary  study  in  engineering, 
mathematics,  and  science. 

The  complete  text  of  title  U.  part  B  is 
available  on  the  Internet  at: 
www.ed.gov/legislation/ESEA02/ 

pg26.html. 

The  Department  and  NSF  are 
collaborating  to  implement  the  MSP  in 
ways  that  will  maximize  services  and 
technical  assistance  to  grantees  by 
eliminating  duplicative  efforts  of  the 
two  agencies  and,  at  the  same  time, 
building  on  the  strengths  of  each 
agency.  There  will  be  a  single  grant 
competition  this  year  administered  by 
NSF  with  the  collaboration  of  the 
Department.  A  single  set  of  reviewers 
will  review  all  applications.  After  they 
have  recommended  those  applications 
that  they  believe  are  of  highest  quality, 
the  Department  will  make  awards  with 
Title  II,  part  B  funds  to  those  that  meet 
the  special  criteria  contained  in  the 
statute. 

Waiver  of  Proposed  Rulemaking 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department 
generally  offers  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  to  make  timely 
grant  awards  in  FY  2002,  the  Secretary 
has  decided  to  issue  these  final 
requirements  without  first  publishing 
them  as  proposals  for  public  conunent. 
These  requirements  will  apply  to  the  FY 
2002  grant  competition  ocily.  The 
Secretary  takes  this  action  under  section 
437(d)(1)  of  the  General  Education 
Provisions  Act. 

At  a  later  date  the  Assistant  Secretary 
plans  to  publish  a  notice  of  proposed 
requirements  for  this  program  and  offer 
interested  parties  the  opportimity  to 
comment.  The  proposed  requirements 
would  apply  to  grant  competitions 
under  the  program  beginning  in  FY 
2003. 


The  remainder  of  this  notice  explains 
the  application  content,  selection 
criteria,  and  other  information  that 
prospective  applicants  will  need  to 
know  to  qualify  for  MSP  grants  that  the 
Department  will  competitively  award 
imder  title  II,  part  B. 

Requirements  for  FY  2002  Competition 

NSF  published  a  grant  solicitation  for 
the  MSP  on  January  31,  2002 
(announcement  NSF-02-061).  This 
solicitation  gives  applicants  until  April 
30.  2002.  to  submit  Uieir  applications, 
provides  other  rules  that  govern  the 
content  and  formatting  of  these 
applications,  and  announces  the 
selection  criteria  that  NSF  will  use  to 
assess  the  relative  merit  of  each 
application. 

All  of  the  rules,  deadlines,  and 
selection  criteria  in  the  NSF 
announcement  also  apply  to  those 
wishing  to  receive  MSP  grants  from  the 
Department.  Therefore,  applicants  that 
want  to  be  considered  for  Department 
funding  must  respond  to  these  selection 
criteria  and  application  requirements, 
and  adhere  to  the  instructions  for 
preparing  applications  contained  in  this 
NSF  solicitation. 

A  copy  of  the  NSF  grant  solicitation 
may  be  obtained  on  the  NSF  web  site  at: 
www.ehr.nsf.gov. 

For  general  and  continually  updated 
information,  applicants  should  consult 
the  following  web  site:  www.nsf.gov. 

Invitational  priorities.  The  Secretary 
is  particularly  interested  in  having 
applicants  submit  to  NSF  proposals  that 
address  one  or  more  of  the  following 
strategies: 

1.  Engaging  classroom  teachers  in 
mathematical  or  scientific  research  and 
development  projects  sponsored  by 
IHEs  or  other  private-  and  public-sector 
research  organizations. 

2.  Engaging  practicing  teachers  as 
professional  colleagues  who  work 
together  with  scientists,  mathematicians 
and  engineers  to  master  advanced,  new 
content  and  teaching  strategies. 

3.  Demonstrating  how  technology  can 
be  used  in  the  classroom  both  to  deepen 
teachers'  scientific  and  mathematical 
understanding  and  to  promote  higher 
student  achievement. 

4.  Establishing  and  evaluating  the 
effectiveness  of  differential  salary  scales 
used  to  make  the  mathematics  and 
science  teaching  profession  more 
comparable  in  pay  to  the  private  sector. 
These  differential  salary  scales  would  be 
both  a  tool  to  attract  beginning  teachers 
with  deep  mathematical  or  scientific 
training,  and  a  means  to  create  a  career 
ladder  capable  of  retaining  highly 
skilled  and  effective  teachers. 
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Other  pre-award  requirements. 
Consistent  with  section  2202  of  the 
ESEA,  before  making  any  grant  awards 
the  Department  must  have  the  following 
additional  information  from  applicants 
it  has'selected  for  funding: 
1 1.  The  results  of  a  comprehensive 
assessment  of  the  teacher  quality  and 
professional  development  needs  of  any 
schools.  LEAs.  and  SEAs  that  comprise 
the  eligible  partnership  with  respect  to 
the  teaching  and  learning  of 
mathematics  and  science. 

2.  A  description  of  how  the  activities 
to  be  carried  out  by  the  eligible 
partnership  will  be  aligned  with  (a) 
challenging  State  academic  content  and 
student  academic  achievement 
standards  in  mathematics  and  science, 
and  (b)  other  educational  reform 
activities  that  promote  student  academic 
achievement  in  mathematics  and 
science. 

3.  A  description  of  how  the  activities 
to  be  carried  out  by  the  eligible 
partnership  will  be  based  on  a  review  of 
scientifically  based  research,  and  an 
explanation  of  how  the  activities  are 
expected  to  improve  student  academic 
achievement  and  strengthen  the  quality 
of  mathematics  and  science  instruction. 

4.  A  description  of  (a)  how  the  ehgible 
partnership  will  carry  out  the  activities 
described  in  this  notice  under 
"Authorized  Activities",  and  (b)  the 
eligible  partnership's  plan  for 
evaluation  and  accountability  as 
described  in  section  2202(c)  of  the 
ESEA. 

5.  A  description  of  how  the  eligible 
partnership  will  continue  the  activities 
funded  by  this  program  after  the  original 
grant  has  expired. 

Eligible  partnerships.  To  be  eligible  to 
receive  an  MSP  grant  from  the 
Department,  a  partnership  must  include 
a  high-need  LEA.  Section  2102(3)  of  the 
ESEA  defines  "high-need  LEA"  to  mean 
an  LEA— 

Jl.  (a)  That  serves  not  fewer  than 
0,000  children  from  families  with 
incomes  below  the  poverty  line;  or 

fb)  For  which  not  less  them  20  percent 
of  the  children  served  by  the  agency  are 
from  families  with  incomes  below  the 
poverty  line;  and 

2.  (a)  For  which  there  is  a  high 
percentage  of  teachers  not  teaching  in 
the  academic  subjects  or  grade  levels 
that  the  teachers  were  trained  to  teach; 
or 

(b)  For  which  there  is  a  high 
percentage  of  teachers  with  emergency, 
provisional,  or  temporary  certification 
or  licensing. 

Note:  Section  2102{3)  of  the  ESEA 
Expressly  applies  only  to  the  programs 
authorized  in  title  II,  part  A  of  the  ESEA.  the 
'  "eacher  and  Principal  Training  and 


Recruiting  Fund,  and  to  the  title  II,  part  C 
Transition  to  Teaching  Program.  However, 
because  the  MSP  authorized  in  Title  II,  part 
B  of  the  ESEA  includes  no  definition  of  the 
term  "high-need  LEA,"  we  believe  it  is 
reasonable  to  have  the  part  A  definition 
apply  to  this  program  as  well.  The 
Department  will  need  to  confirm  that 
participating  high-need  LEAs  meet  this 
definition  before  it  can  award  grants  of  title 
II,  part  B  funds. 

LEA  poverty  rates  can  be  found  in 
information  about  the  "Application 
Process"  for  the  Rural. Education 
Achievement  Program  (REAP),  on  the 
Department's  web  site  at  the  following 
address:  www.ed.gov/offices/OESE/ 
reap.html  > 

The  poverty  rates  are  available  only 
for  LEAs  that  are  included  in  the 
National  Center  for  Education  Statistics 
(NCES)  Common  Core  of  Data. 

The  total  number  of  students  in 
poverty  in  any  LEA  can  be  found  on  the 
Census  Bureau  web  site  at: 
www.census.gov/housirig/saipe/sd97/ 

(Note:  The  number  of  chiloren  in 
poverty  is  the  number  in  the  sixth 
column.) 

An  applicant  also  should  consider 
whether  its  proposed  activities  would 
be  enhanced  by  including  such  other 
entities  as:  other  mathematics,  science, 
engineering,  business,  or  teacher- 
training  departments  of  higher 
education  institutions;  other  LEAs; 
public  charter  schools,  public  or  private 
elementary  or  secondary  schools  or 
consortia  of  these  schools;  businesses; 
professional  organizations  of  scientists, 
engineers,  and  mathematicians;  and 
nonprofit  organizations  with 
demonstrated  effectiveness  in 
improving  the  quality  of  mathematics 
and  science  teachers. 

Authorized  activities.  The  NSF 
program  announcement  identifies  the 
activities  that  a  partnership  may  carry 
out,  consistent  with  the  narrative  and 
other  content  of  its  approved 
application  and  the  activities  authorized 
in  section  2202(c)  of  the  ESEA. 

Supplement,  not  supplaiit.  Section 
2202(a)(4)  of  the  ESEA  requires  a 
grantee  to  use  funds  the  Department 
awards  under  the  MSP  to  supplement, 
and  not  supplant,  funds  that  the  grantee 
otherwise  would  use  for  activities  that 
the  program  authorizes. 

Administration  of  grants.  We 
administer  all  MSP  grants  funded  with 
title  II,  part  B  fimds  under  requirements 
of  the  Education  Department  General 
Education  Regulations  (EDGAR).  Hence, 
a  grantee  must  submit  any 
programmatic  or  fiscal  report  to  the 
Department,  not  to  NSF.  However,  as 
part  of  the  joint  NSF-Department 
collaboration,  the  two  agencies  jointly 
will  monitor  grant  activities  and  provide 


technical  assistance.  Moreover,  the  tWo 
agencies  intend  that  Department-funded 
projects  be  joined  with  NSF-funded 
projects  in  a  common  system  of 
collaboration  and  support  coordinated 
by  NSF. 

Special  application  instructions.  An 
application  for  title  II.  part  B  fimds  must 
conform  to  the  NSF  protocols; 
otherwise,  NSF  may  reject  the 
application.  For  this  reason,  we  advise 
an  applicant  to  review  carefully  both  the 
grant  solicitation  announcement  for  the 
MSP  that  NSF  published  on  January  31. 
2002  (NSF-02-061).  and  NSF's  general 
guidelines  in  the  NSF  Grant  Proposal 
Guide  (GPG).  The  complete  text  of  the 
GPG  is  available  electronically  on  the 
NSF  web  site  at:  www.nsf.gov 

Other  program  requirements.  If  you 
are  a  member  of  a  partnership  receiving 
funds  from  the  Department  under  this 
program,  you  must  by  law  (section 
2202(d)(1)  of  the  ESEA)  coordinate  your 
use  of  these  funds  with  any  related 
activities  that  you  or  the  partnership 
carry  out  with  funds' made  available 
under  section  203  of  title  II.  part  B  of  the 
Higher  Education  Act  (the  Partnership 
Program  component  of  the  Teacher 
Quality  Enhancement  Grant  programs). 

In  addition,  in  implementing  your 
project,  we  strongly  encourage  you  to 
coordinate  your  activities  with  other 
Department  programs  that  have  teacher 
quality  and  matheniatics  and  science 
components,  including  the  following 
ESEA  programs:  title  II,  part  A 
(Improving  Teacher  Quality  State 
Grants);  title  I,  part  A,  (Improving  Basic 
Programs  Operated  by  LEAs);  title  I,  part 
F  (Comprehensive  School  Reform);  and 
title  IV,  part  B  (21st  Century  Community 
Learning  Centers). 

Applicable  Regulations:  (a)  EDGAR  in 
34  parts  74,  75  except  for  §§  75.200- 
75.210,  77,  79,  80,  81,  82,  85,  86,  97,  98, 
and  99.  (b)  The  special  rules  announced 
in  this  notice. 

For  Applications  and  Further 
Information  Contact:  To  obtain  a  copy 
of  the  NSF  solicitation,  visit  the  NSF 
web  site  at:  www.nsf.gov 

For  further  information  on  the 
Department  of  Education  portion  of  the 
MSP,  call  or  write  Alexis  Radocaj,  U.S. 
Department  of  Education,  Office  of 
Elementary  and  Secondary  Education. 
400  Maryland  Avenue,  S.W.,  Room 
5W234,  FOBS,  Washington,  DC  20202- 
6175.  Telephone:  (202)  401-0821,  by 
FAX:  (202)  260-3420;  or  via  Internet  at: 
Alexis.Radocaj@ed.gov 

If  you  use  a  teleconmiunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-888-877-8339. 

Individuals  with  disabilities  may. 
obtain  this  document  in  an  alternative 
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format  (e.g.,  Braille,  large  print, 
audiotape  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  For  Applications  and  Further 
Information  Contact. 

Electronic  Access  to  This  Document 

You  may  view  this  docimient,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Format  (PDF)  on  the  Internet  at  the 
following  site:  www.ed.gov/legislation/ 
FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  202-512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  www.access.gpo.gov/naw/ 
index.html 

Program  Authority:  20  U.S.C.  6661. 

Dated:  March  25,  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  02-7644  Filed  3-2&-02;  8:45  am] 

BILLMG  COOC  4000-01-P 


DEPARTMENT  OF  ENERGY 

[Dodwt  No.  EA-168-C] 

Application  to  Export  Electric  Energy; 
PGAE  Energy  Trading-Power,  L.P. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  application. 

summary:  PG&E  Energy  Trading-Power, 
L.P.  ("PGET-Power")  has  applied  for 
renewal  of- its  authority  to  transmit 
electric  energy  from  the  United  States  to 
Canada  pursuant  to  section  202(e)  of  the 
Federal  Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  April  29,  2002. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27),  Office  of 
Fossil  Energy.  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
SW.  Washington,  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586-6807  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 


SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  February  25, 1998,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  authorized  PGET-Power 
to  transmit  electric  energy  from  the 
United  States  to  Canada  using  the 
international  transmission  facilities  of 
Detroit  Edison,  Minnesota  Power, 
Niagara  Mohawk  and  New  York  Power 
Authority.  On  August  25, 1998,  in  Order 
EA-168-A,  DOE  amended  PGET- 
Power's  electricity  export  authorization 
to  add  the  remaining  major  transmission 
interconnections  with  Canada.  That 
two-year  authorization  expired  on 
August  25,  2000.  On  July  6,  2000,  PGET- 
Power  filed  an  application  with  FE  for 
renewal  of  its  export  authority.  That 
authorization  was  issued  on  September 
7,  2000  and  will  expire  on  September  7, 
2002.  On  March  7,  2002,  PGET-Power 
again  filed  an  application  for  a  two-year 
renewal  of  its  export  authority. 

PGET-Power  is  a  power  marketer  that 
does  not  own  or  control  any  electric 
generation  or  transmission  facilities  nor 
does  it  have  a  franchised  electric  service 
territory  in  the  United  States.  PGET- 
Power  will  purchase  the  electric  energy 
to  be  exported  at  wholesale  from  electric 
utilities  and  Federal  Power  Marketing 
Administrations  in  the  United  States. 

PGET-Power  proposes  to  arrange  for 
the  delivery  of  electric  energy  to  Canada 
over  the  international  transmission 
facilities  owned  by  Basin  Electric  Power 
Cooperative.  Bonneville  Power 
Administration,  Citizens  Utilities, 
Eastern  Maine  Electric  Cooperative, 
International  Transmission  Company, 
Joint  Owners  of  the  Highgate  Project, 
Long  Sault,  Inc.,  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power  Inc., 
Minnkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company.  The 
construction,  operation,  maintenance, 
and  connection  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  PGET-Power  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§385.211  or  385.214  of  the  FERC's 


Rules  of  Practice  and  Procedures  (18 
CFR  385.211,  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Comments  on  the  PGET-Power 
application  to  export  electric  energy  to 
Canada  should  be  clearly  marked  with 
Docket  EA-16&-C.  Additional  copies 
are  to  be  filed  directly  with  Sanford  L. 
Hartman,  Assistant  General  Counsel, 
PG&E  Energy  Trading— Power,  L.P., 
7500  Old  Georgetown  Road,  Suite  1300, 
Bethesda,  MD  20814-6161  and  Ms. 
Sarah  Barpoulis,  Senior  Vice  President, 
PG&E  Energy  Trading— Power,  L.P., 
7500  Old  Georgetown  Road,  Suite  1300, 
Bethesda,  MD  20814-6161. 

DOE  notes  that  the  circimistances 
described  in  this  application  are 
virtually  identical  to  those  for  which 
export  authority  had  previously  been 
granted  in  FE  Orders  EA-168. 
Consequently,  DOE  believes  that  it  has 
adequately  satisfied  its  responsibilities 
under  the  National  Environmental 
Policy  Act  of  1969  through  the 
documentation  of  a  categorical 
exclusion  in  the  FE  Docket  EA-168 
proceeding. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Electricity  Regulation,"  and  then 
"Pendipg  Procedures"  from  the  options 
menus. 

Issued  in  Washington,  DC,  on  March  25, 
2002. 

Anthony  J.  Como, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  &■  Power  Import/Export,  Office 
of  Coal  6-  Power  Systems.  Office  of  Fossil 
Energy. 
[PR  Doc.  02-7593  Filed  3-28-02;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Intent  to  Solicit  Competitive 
Appllcationa/Proposals  for  Financial 
Assistance 

agency:  Rocky  Flats  Field  Office. 
Department  of  Energy  (DOE). 
action:  Notice  of  intent  to  solicit 
competitive  applications/proposals  for 
financial  assistance. 

SUMMARY:  The  Rocky  Flats  Field  Office 
(RFFO)  of  the  Department  of  Energy  is 
entrusted  to  contribute  to  the  welfare  of 
the  nation  by  providing  the  scientffic 
foundation,  technology,  policy  and 
institutional  leadership  necessary  to 
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achieve  efficiency  in  energy  use, 
diversity  in  energy  sources,  a  more 
productive  and  competitive  economy, 
improved  environmental  quality,  and  a 
secure  national  defense.  RFFO  intends 
to  fund  a  series  of  grants  in  special 
onphasis  programs  to  encourage 
programs  to  train  Native  American, 
African  American,  Hispanic  American, 
Asian-Pacific  American,  Women  and 
Disabled  Students  to  pursue  training  in 
the  fields  of  sciences  and  engineering; 
and  to  fund  local  community  projects 
c9ntributing  to  diversity-related 
programs. 

DATES:  Applications  may  be  submitted 
by  April  29,  2002.  Applications  received 
by  April  29,  2002  will  be  considered; 
applications  received  after  that  date  may 
or  may  not  be  considered  depending  on 
the  status  of  proposal  review  and 
selection. 

ADDRESSES:  Department  of  Energy, 
Rocky  Flats  Field  Office,  Contracts 
Management  Division,  10808  Highway 
93,  Unit  A,  Golden,  Colorado  80403- 
8200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Nix,  Department  of  Energy  Rocky 
Flats  Field  Office,  10808  Highway  93, 
Unit  A,  Golden,  Colorado  80403-8200, 
(303)  966-2054,  for  application  forms 
and  additional  information.  Completed 
applications  or  proposals  must  be  sent 
to  the  addresses  heading. 
SUPPLEMENTARY  INFORMATION:  DOE 
RFFO  is  under  no  obligation  to  pay  for 
any  costs  associated  with  the 
preparation  or  submission  of 
applications/proposals  if  an  award  is 
not  made.  If  an  award  is  made,  such 
costs  may  be  allowable  as  provided  in 
the  applicable  cost  principles. 

Availability  Of  Fiscal  Year  2001 
Funds:  With  this  publication;  DOE 
RFFO  is  announcing  the  availability  of 
up  to  $300,000  in  grant  funds  for  fiscal 
year  2001.  RFFO  anticipates  that  four  or 
less  grants  will  be  made  for  a  total  not- 
to-exceed  $300,000.  The  awards  will  be 
made  through  a  competitive  process. 
Projects  may  cover  a  period  of  up  to  5 
years.  Funding  for  out-years  is 
dependent  on  appropriation  from 
Congress.  Length  of  awards  may  vary  by 
applicant. 

Restricted  Eligibility:  Eligible 
applicants  for  the  purposes  of  funding 
under  this  notice  include  organizations 
and  institutions  residing  in  Colorado 
proposing  to  implement  minority 
science  and  engineering  projects  in 
Colorado  as  described  in  the  summary 
section  of  this  announcement. 
Applicants  are  encouraged  to  propose 
project  cost-sharing  or  sharing  of  in- 
kind  services  or  resources.  The  awards 


will  be  made  through  a  competitive 
process  to  organizations  and  institutions 
located  in  the  State  of  Colorado.  The 
Catalog  of  Federal  Domestic  Assistance 
number  assigned  to  this  program  is 
81.116. 

Evaluation  Criteria:  All  responsive 
Applications  will  be  reviewed  by  a 
panel  composed  of  Department  of 
Energy  RFFO  representatives. 
Successful  proposal(s)  will  be  Selected 
on  the  opinion  of  panel  members  of 
proposals  most  able  to  meet  the 
objectives  best  able  to  meet  the  needs  of 
this  office. 

Proposals  must  demonstrate  and  will 
be  evaluated  based  on  the  following 
criteria: 

1.  Implementation  plan  demonstrates 
experience,  qualifications,  capabilities, 
and  resources  necessary  to  successfully 
accomplish  the  proposed  activities. 
(25%) 

2.  Exhibits  sound  administrative  and 
financial  management  practices.  (25%) 

•  Ability  and  willingness  to  perform 
all  administrative  requirements  of  the 
grant. 

•  The  relationship  between  direct  and 
indirect  costs,  and  other  financial 
aspects  of  the  proposed  grant, 
demonstrates  sound  financial  practices. 

•  Cost  effectiveness  of  projects. 

3.  Relationship  of  the  proposed 
project  to  the  objectives  of  the 
solicitation.  (25%) 

4.  Qualifications  of  key  persormel. 
(10%) 

•  Adequacy  of  availability  and  level 
of  expertise  of  proposed  personnel 
resources. 

•  Level  of  expertise  of  key  personnel 
as  demonstrated  in  resumes  containing 
relevant  education,  training,  and 
experience  (resumes  should  include 
relevant  project  work  previously 
conducted  by  individuals  of  the  team). 

5.  Successful  past  performance  of 
similar  projects.  (15°/o) 

•  Proposals  lacking  records  of 
relevant  past  performance  will  receive  a 
neutral  score. 

DOE  RFFO  hereby  reserves  the  right 
to  fund,  in  part  or  whole,  any,  all,  or 
none  of  the  proposals  submitted  in 
response  to  this  request.  All  applicants 
wiU  be  notified  in  writing  of  the  action 
taken  on  their  applications.  Applicants 
should  allow  approximately  90  days  for 
DOE  evaluation.  The  status  of  any 
application  during  the  evaluation  and 
selection  process  will  not  be  discussed 
with  applicants.  Unsuccessful 
applications  will  not  be  retimied  to  the 
applicant. 


Issued  in  Golden,  Colorado,  on  March  21, 
2002. 

D.  Elaine  Nix, 
Contracting  Officer. 

(FR  Doc.  02-7589  Filed  3-28-02;  8:45  am) 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Notice  Of  Availability  of  Solicitation 

AGENCY:  Albuquerque  Operations 
Office,  Department  of  Energy. 
ACTION:  Notice  of  availability  of 
solicitation — Geothermal  Resource 
Exploration  and  Definition  11  (GRED  II}. 

summary:  The  U.  S.  Department  of 
Enei^  (DOE),  Albuquerque  Operations 
Office  (AL),  anticipates  issuing 
Solicitation  No.  DE-SC04-O2AL67912 
for  a  second  program  on  Geothermal 
Resource  Exploration  and  Definition. 
This  program  is  in  support  of  the 
Geothermal  Energy  Program  and  has  the 
primary  objective  of  developing 
collaborative  efforts  to  support  the 
exploration  and  definition  of  new 
geothermal  resources  in  geographically 
diverse  regions  with  the  objective  of 
providing  additional  geothermal  power. 
Projects  may  consist  of  up  to  three 
phases:  (1)  Phase  I  is  Resource 
Evaluation  and  may  include  new 
exploration  work  to  discover  a  probable 
geothermal  resource  and  select  a  site  for 
drilling  a  geothermal  exploration  well; 
(2)  Phase  U  is  Drilling  and 
Characterization  and  consists  of  the 
drilling  of  a  tpst  well,  logging  and  coring 
as  appropriate,  and  initial  testing  of  the 
well;  (3)  Phase  III  is  Testing  and 
Assessment  and  consists  of  long  term 
flow  and  temperature  tests  in  the  well 
and  final  assessment  of  the  site. 
Proposed  projects  are  for  up  to  three 
years  and  may  begin  at  any  phase,  but 
dociunentation  will  be  required  for  all 
three  phases.  One  or  more  projects  will 
be  funded  under  the  Fiscal  Year  2002 
funding  level  of  up  to  $600,000  with  a 
maximum  DOE  cost  share  of  80%. 
Funding  for  subsequent  years  is 
dependent  on  Congressional     . 
appropriations  and  Departmental 
priorities. 

DATES:  The  solicitation  will  be  available 
on  April  1,2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Erwin  E.  Fragua,  Contract  Specialist, 
DOE/AL,  at  (505)  845-6442  or  by  e-mail 
at  efragua@doeal.gov.  Fax  number  is 
(505)  845-5181/4210. 
SUPPLEMENTARY  INFORMATION: 
Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  solicitation  will  be 
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available  on  the  Internet  at  the  following 
web  site:  http://e-center.doe.gov.  All 
questions  concerning  this  solicitation 
must  be  in  writing  and  submitted  to  the 
specialist  listed  above. 

Issued  in  Albuquerque.  New  Mexico  March 
21,  2002. 

Martha  L.  Youngbiood. 
.  Contivcting  Officer.  Complex  Support 
Branch.  Office  of  Contracts  and  Procurement. 
(FR  Doc.  02-7591  Filed  3-28-02;  8:45  am) 
BIUJNOCOOE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463.  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday,  April  18,  2002.  5:30 
p.m.-9  p.m. 

ADDRESSES:  111  Memorial  Drive. 
Barkley  Centre,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Don  Seaborg,  Deputy  Designated 
Federal  Officer.  Department  of  Energy 
Paducah  Site  Office.  Post  Office  Box 
1410,  MS-103,  Paducah.  Kentucky 
42001.(270)441-6806. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  reconmiendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda 

5:30  p.m. — Informal  Discussion 

6  p.m. — Call  to  Order;  Introductions; 
Approve  Minutes;  Review  Agenda 

6:20  p.m. — DDFO's  Comments;  Action 

Items;  Budget  Update;  ES&H  Issues; 

CAB  Recommendation  Status;  EM 

Project  Updates 
6:30  p.m. — Ex-officio  Comments 
6:40  p.m. — Public  Comments  and 

Questions 
6:50  p.m.  Break 

7  p.m. — ^Presentations 

•  Site  Wide  Sediment  Controls. 

•  Chairs  Meeting  Report. 

7:30  p.m. — Break 
7:40  p.m. — ^Task  Force  and 
Subcommittee  Reports 

•  Groimdwater  Operable  Unit. 

•  Surface  Water  Operable  Unit. 

•  Waste  Operations  Task  Force. 


•  Long  Range  Strategy/Stewardship. 

•  Community  Concerns. 

•  Public  Involvement,  Nomination 
and  Membership. 

8:25  p.m. — Administrative  Issues 

•  Review  of  Work  Plan. 

•  Review  of  Next  Agenda. 

•  Federal  Coordinator  Comments. 

•  Retreat  Plans. 
8:40  p.m. — Adjourn. 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pal  J.  Halsey  at  the  address  or  by 
telephone  at  1-800-382-6938.  #5. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  as  the  first 
item  of  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information 
Center  and  Reading  Room  at  115 
Memorial  Drive,  Barkley  Centre. 
Paducah,  Kentucky  between  8:00  a.m. 
and  5:00  p.m.  on  Monday  thru  Friday  or 
by  writing  to  Pat  J.  Halsey.  Department 
of  Energy  Paducah  Site  Office,  Post 
Office  Box  1410.  MS-103,  Paducah, 
Kentucky  42001  or  by  calling  her  at  1- 
800-382-6938,  #5.    • 

Issued  at  Washington.  DC  on  March  26. 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  02-7592  Filed  3-28-02;  8:45  am) 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Docket  No.  EE-RM/TP-02-001] 

BIN  1904-AB12-' 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedure 
for  Refrigerators  and  Refrigerator- 
Freezers 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  extension  of  interim 

waiver. 

SUMMARY:  On  August  3,  2001.  the 
Department  of  Energy  (DOE)  published 
a  Federal  Register  Notice  granting  an 
application  for  Interim  Waiver  to 
Electrolux  Home  Products  (Electrolux) 
and  published  a  Petition  for  Waiver 
from  the  DOE  refrigerator  and 
refrigerator-freezer  test  procedure.  In 
today's  action.  DOE  is  extending  the 
interim  waiver  for  180  days,  or  until 
July  25,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Raymond  at  (202)  586-9611.  E- 
mail:  michael.raymond@ee.doe.gov,  or 
Francine  Pinto,  Esq.,  (202)  586-7432,  E- 
mail:  Francine.Pinto@HQ.DOE.GOV. 
SUPPLEMENTARY  INFORMATION:  On  July 
30,  2001.  DOE  issued  an  interim  waiver 
&t)m  the  DOE  reftigerator  and 
refrigerator-freezer  test  procedure  to 
Electrolux.  (66  FR  40689).  Pursuant  to 
10  CFR  430.27(h).  "an  interim  waiver 
will  terminate  180  days  after  issuance  or 
upon  the  determination  on  the  Petition 
for  Waiver,  whichever  occurs  first.  An 
interim  waiver  may  be  extended  by  DOE 
for  180  days.  Notice  of  such  extension 
and/or  any  modification  of  the  terms  or 
duration  of  the  interim  waiver  shall  be 
published  in  the  Federal  Register,  and 
shall  be  based  on  relevant  information 
contained  in  the  record  and  any 
comments  received  subsequent  to 
issuance  of  the  interim  waiver."  The 
180-day  period  for  the  interim  waiver 
ended  on  January  26.  2002. 

Since  DOE  intends  to  promptly 
amend  its  refrigerator  and  refrigerator- 
freezer  test  procedures  so  as  to  eliminate 
any  need  for  continuation  of  the  waiver. 
DOE  has  determined  that  it  is 
appropriate  to  grant  an  extension  of  the 
interim  waiver  to  Electrolux  for  an 
additional  180  days,  or  until  July  25, 
2002.  Before  that  date.  DOE  will  publish 
a  direct  final  rule  amending  the 
refrigerator  and  refrigerator-freezer  test 
procedure  so  as  to  permit  all  interested 
parties  to  calculate  the  long-time 
automatic  defrost  test  period  in  the 
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same  manner  recommended  by  the 
Association  of  Home  Appliance 
Manufacturers  (AHAM)  in  its  comment 
on  Electrolux's  petition.  AHAM 
commented  that  the  four-hour  limitation 
of  the  test  should  commence  when  the 
defrost  heater  is  initiated,  rather  than  at 
the  beginning  of  the  second  part  of  the 
two-part  test  period.  AHAM  stated  that 
it  has  had  discussions  with  its  members 
regarding  its  proposed  change,  and  is 
not  aware  of  anyone  who  disagrees  with 
its  position. 

DOE  views  this  change  to  the  test 
procedure  as  noncontroversial  and  does 
not  anticipate  any  adverse  comments.  In 
fact,  all  comments  received  subsequent 
to  issuance  of  the  interim  waiver  were 
favorable  to  this  change  to  the  test 
procedure.  At  the  same  time  as  the 
publication  of  the  dfrect  final  rule.  DOE 
will  issue  a  notice  of  proposed 
rulemaking  (NOPR)  with  the  same  ' 
amendment  as  contained  in  the  direct 
final  rule  so  that  if  adverse  comments 
are  received  the  comments  can  be 
addressed  in  a  subsequent  final  rule 
based  on  the  NOPR. 

Issued  in  Washington,  DC.  on  March  25. 
2002. 

David  K.  Carman, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 
IFR  Doc.  02-7590  Filed  3-28-02;  8:45  am] 

BILUNG  CODE  64SO-01-P 


ENViRONIMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6627-7] 

Environmental  impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  IiiiFonnation,  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  March  18.  2002  Through  March 

22, 2002 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  020111.  DRAFT  EIS.  AFS.  MT. 
Lolo  National  Forest  Post  Bum 
Management  Activities, 
Implementation,  Ninemile,  Superior 
and  Plains  Ranger  Districts,  Mineral 
Missoula  and  Sanders  Counties,  MT, 
Comment  Period  Ends:  May  13.  2002. 
Contact:  Deborah  L.  R.  Austin  (406) 
329-3750. 

EIS  No.  020112.  DRAFT  EIS.  AFS.  ID. 
Brush  Boulder  Project,  Proposed 
Vegetation  Management.  Road 
Construction.  Reconstruction  and 
Decommissioning.  North  Fork  Payette 
River.  Boise  National  Forest.  Cascade 
Ranger  District.  Valley  Coimty,  ID. 


Comment  Period  Ends:  May  13,  2002, 
Contact:  Keith  Dimmett  (208)  382- 
7430. 

EIS  No.  020113.  FINAL  EIS.  BLM.  NM. 
Santo  Domingo  Pueblo  and  Bureau  of 
Land  Management  Proposed  Land 
.  Exchange  Project,  Sandoval  and  Santa 
Fe  Counties,  NM,  Wait  Period  Ends: 
April  29,  2002,  Contact:  Debby  Lucero 
(505)  761-8787. 

EIS  No.  020114.  DRAFT  EIS,  BLM.  CA. 
Imperial  Sand  Dunes  Recreation  Area, 
Revising  and  Updating  the  Recreation 
Area  Management  Plan  and 
Amendment  to  the  California  Desert 
Conservation  Area  Plan,  Imperial 
County,  CA,  Comment  Period  Ends: 
June  28.  2002.  Contact:  Jim 
Komastinsky  (760)  337-4427. 

EIS  No.  0201 15.  FINAL  EIS.  FHW.  MO. 
MO-63  Corridor  Project. 
Transportation  Improvement 
extending  from  south  of  the  Phelps/ 
Maries  County  Line  and  South  of 
Route  W  near  Vida.  Funding  and  COE 
Section  404  Permit.  City  of  RoUa, 
Phelps  and  Maries  Counties,  MO, 
Wait  Period  Ends:  April  29,  2002, 
Co/itact:  Allen  Masuda  (573)  638- 
2620. 

EIS  No.  0201 1 6.  DRAFT  EIS.  COE.  FL. 
Miami  River  Project,  River  Sediments 
Dredging  and  Disposal  Maintenance 
Dredging,  Dredged  Material 
Management  Plan,  Biscayne  Bay,  City 
of  Miami,  Miami-Dade  County,  FL, 
Comment  Period  Ends:  May  13,  2002, 
Contact:  Kenneth  R.  Dugger  (904) 
232-1686. 

EIS  No.  0201 1 7.  DRAFT  SUPPLEMENT. 
FHW.  WV,  New  River  Parkway 
Project,  New  and  Relevant 
Information.  Design.  Construction  and 
Management  between  1-64  , 
Interchanges  to  Hinton,  Raleigh  and 
Summers  Counties,  WV,  Comment 
Period  Ends:  June  07,  2002.  Contact: 
Greg  Akers  (304)  558-2885. 

EIS  No.  020118.  DRAFT  EIS.  FHW.  NC. 
Second  Bridge  to  Oak  Island  project. 
Transportation  Improve  from  SR- 
1104  (Beach  Drive)  to  NC-211,  COE 
Section  404  Permit  and  US  Coast 
Guard  Permit.  Federal  Aid  Project  No. 
STP.1105(6).  State  Project  No. 
8.2231201,  and  TIP  NO.  R-2245, 
Bnmswick  County,  NC,  Comment 
Period  Ends  Due:  April  29.  2002, 
Contact:  Nicholas  L.  Graf  (919)  856- 
4346. 

EIS  No.  020119.  DRAFT  EIS.  BPA.  WA. 
Maiden  Wind  Farm  Project,  Proposes 
to  Construct  and  Operate  up  to  494 
megawatts  (MW)  Wind  Generation  on 
Privately-  and  Publicly-Owned 
Property.  Conditional  Use  Permits. 
Benton  and  Yakima  Counties.  WA. 
Comment  Period  Ends:  May  15,  2002, 
Contact:  Sarah  Branun  (503)  230- 


5115.  This  document  is  available  dn 
the  Internet  at:  http:// 
wK'w.efw.bpa.gov. 
EIS  No.  020120,  FINAL  EIS.  COD. 
Programmatic  EIS — Integrated 
Deepwater  System  Project,  For 
Surface,  Air,  Logistics 
Communication  and  Sensor  Systems, 
To  Replace  Its  Aging  Nation-Wide 
System,  Nation-Wide,  Wait  Period 
Ends:  April  29,  2002,  Contact:  Eric 
Johnson  (202)  267-1665. 

Amended  Notices 

EIS  No.  020089,  DRAFT  EIS.  FHW.  WV, 
KY,  Appalachian  Corridor  1-66 
Highway  Construction,  US  23/119 
south  of  Pikeville,  KY  eastwardlo  the 
King  Coal  Highway  southeast  of 
Matewan,  Funding  and  US  Army  COE 
Section  404  Permits  Issuance,  Pike 
County,  KY  and  Mingo  County,  WV, 
Comment  Period  Ends:  April  29, 
2002,  Contact:  Jose  Sepulveda  (502) 
223-6720.  Revision  ofFR  Notice 
Published  on  03/15/2002:  Federal 
Highway  Administration 
Inadvertently  Provided  EPA  with  the 
Misspelling  of  the  Contact  Person's 
Name  and  the  Incorrect  Phone 
Number.  The  Correct  Spelling  of  the 
Contact  Person's  Name  is  Sepulveda 
and  the  Correct  Phone  Number  is 
502-223-6720. 

Dated:  March  26.  2002. 
B.  Katherine  Biggs, 

Associate  Director,  NEPA  Compliance 

Division,  Office  of  Federal  Activities. 

IFR  Doc.  02-7647  Filed  3-28-02;  8:45  am] 

BILUNG  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6627-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102{2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  envirormiental  impact 
statements  (EISs)  was  published  in  FR 
dated  May  18,  2001  (66  FR  27647). 

Draft  EISs 

ERP  No.  D-AFS-F65030-IL  Rating 
LO.  Natural  Area  Trails  Project, 
Construction,  Reconstruction, 
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Maintenance  and  Designation  of  Trails 
for  Hikers  and  Equestrian  Use.  Approval 
of  Site-Specific  Mitigation  and/or 
Monitoring  Standards,  Shawnee 
National  Forest.  Jackson,  Pope,  Johnson, 
Union.  Hardin  and  Saline  Counties,  IL. 
Summary:  EPA  has  no  objections  to 
the  proposed  repair,  relocation  and 
establishment  of  trails  which  are 
intended  to  reduce  erosion  and  exotic 
plant  introductions,  and  provide  quality 
recreational  experiences  for  equestrian 
users  and  hikers. 

ERP  No.  D-BLM-K09807-NV  Rating 
LO,  Table  Mountain  Wind  Generating 
Facility  Project,  Construction  of  a  150  to 
205  Megawatt  (MW)  Wind  Powered 
Electric  Generation  Facility  and 
Ancillary  Facilities,  Right-of-Way  Grant, 
Spring  Mountain  Range  between  the 
Communities  of  Goodsprings,  Sandy 
Valley.  Jean  and  Primm.  Clark  County. 
NV. 

Summary:  EPA  expressed  a  lack  of 
objections  with  the  DEIS,  supported  the 
mitigation  measures  presented  and 
commended  BLM  for  its  role  in 
developing  renewable  energy  sources. 
ERP  No.  D-COE-E3905&-FL  Rating 
EC2.  Lake  Tohopekaliga  Extreme 
Drawdown  and  Habitat  Enhancement 
Project,  Fish  and  Wildlife  Habitat 
Improvements.  Construction.  Operation 
and  Maintenance.  Osceola  County.  FL. 
Summary:  EPA  requested  additional 
information  about  the  effects  of  each 
alternative,  and  expressed 
environmental  concerns  over  the 
impacts  of  converting  littoral  wetland 
habitat  into  muck  disposal  islands. 

ERP  No.  D-NOA-KQIOIO-OO  Rating 
EC2,  US  West  Coast  Fisheries  for  Highly 
Migratory  Species  Fishery  Management 
Plan  (FMP).  Approval  and 
Implementation.  Ocean  Waters  off  the 
States  of  Washington.  Oregon  and 
California  a  portion  of  the  Exclusive 
Economic  Zone  (EEZ).  WA.  OR  and  CA. 
Summary:  The  DEIS  is  progressive  in 
its  management  of  the  hi^^y  migratory 
species  fishery.  However,  ^A 
expressed  environmental  concern  on  the 
lack  of  information  on  bycatch  in  the 
fishery,  benefits  of  particular  mesh  sizes 
for  the  drift  gillnet  fishery.  Endangered 
Species  Act  coordination,  and  research 
actions  to  address  information  gaps. 

ERP  No.  DB-COE-H36012-MO  Rating 
EU2.  St.  Johns  Bayou  and  New  Madrid 
Floodway  Project.  Channel  Enlargement 
and  Improvement,  Revised  Information 
to  Formulate  and  Analyze  Additional 
Alternatives.  Flood  Control  and 
National  Economic  Development  (NED). 
New  Madrid.  Mississippi  and  Scott 
Counties.  MO. 

Summary:  EPA  rated  the  Authorized 
Project  (alternative  2)  as 


"environmentally  unsatisfactory- 
insufficient  information"  (EU2)  on  the 
basis  of  significant  loss  of  wetlands, 
uncertainty  of  achieving  compensable 
mitigation,  and  an  incomplete  Clean 
Water  Act  Section  404(b)(1)  evaluation. 
Alternative  3-2  was  also  rated  EU-2 
(same  basis).  Alternative  3-3  was  rated 
"environmental  objections-insufficient 
information"  (EO-2)  as  this  alternative 
reduces  impacts  to  a  contiguous  tract  of 
bottomland  hardwood  wetlands,  and 
reduces  the  mitigation  burden. 

ERP  No.  DR-COE-H34028-O0  Rating 
EU2,  Missouri  River  Master  Water 
Control  Manual  Review  and  Update, 
Mainstem  Reservoir  System,  New  and 
Updated  Information,  Missouri  River 
Basin,  SD,  NE,  lA  and  MO. 

Summary:  The  Missouri  River  Master 
Manual  RDEIS  has  no  preferred 
alternative;  thus,  all  alternatives  were 
rated.  The  CWCP  and  MCP  alternatives 
were  rated  "environmentally 
imsatisfactory — insufficient 
information"  (EU-2),  based  on  their 
environmental  impacts  which  increase 
environmental  degradation.  Alternatives 
GP  1521.  GP  1528.  GP  2021  and  GP 
2028  were  rated  "environmental   .. 
concerns"  (EC-2).  EPA  also  stated  that 
a  better  discussion  of  a  monitoring  plan, 
and  more  specific  discussion  of  how 
adaptive  management  will  be 
implemented,  should  be  included  in  the 
Final  EIS. 

ERP  No.  DS-FRC-L05053-WA  Rating 
LO.  Condit  Hydroelectric  (No.  2342) 
Project.  Updated  Information  on  an 
Application  to  Amend  the  Current 
License  to  Extend  the  License  Term  to 
October  1.  2006.  White  Salmon  River, 
Skamania  and  Klickitat  Counties.  WA. 

Summary:  EPA  believes  that  the 
overall  environmental  benefits  that 
would  be  achieved  by  removing  the  dam 
at  the  end  of  the  license  term  outweigh 
the  loss  of  the  relatively  modest  amoimt 
of  power  that  the  project  contributes  to 
the  Western  Systems  Coordinating 
Council  region  of  the  North  American 
Electric  Reliability  Council.  EPA 
supports  the  selection  of  the  Settlement 
Agreement  alternative  including 
recommended  modifications. 

Final  EISs 

ERP  No.  F-AFS-J08025-CO  Nucla- 
Telluride  Transmission  Line  Project, 
Permit  Approval  and  Fimding  for 
Construction  and  Operation  of  a  115  kV 
Transmission  Line  between  the  Nucla 
Substation  in  Montrose  Coimty  and 
either  the  Telluride  or  Sunshine 
Substations  in  San  Miguel  County,  CO. 

Sununary:  EPA  expressed 
environmented  concerns  about  a  lack  of 
quantitative  analysis  of  the  acreage  of 


wetland  and  aquatic  resource  impacts. 
The  level  of  these  impacts  was  not 
clearly  differentiated  among  the  various 
alternatives. 

ERP  No.  F-AFS-J65339-UT  Solitude 
Mountain  Resort  Master  Development 
Plan  (MDP),  Implementation,  Special- 
Use-Permit  and  US  Army  COE  Section 
404  Permit  Issuance.  Wasatch-Cache 
National  Forest.  Salt  Lake  County.  UT. 

Summary:  EPA  expressed 
environmental  concerns  with  water 
withdrawal  for  snowmaking  associated 
with  this  project  due  to  the  potential  for 
adverse  impacts  to  aquatic  life  in  Big 
Cottonwood  Creek. 

ERP  No.  F-AFS-L65315-ID  West 
Fork  Potlatch  Timber  Harvesting.  Road 
Construction,  Reforestation  and 
Watershed  Restoration,  Palouse  Ranger 
District,  Clearwater  National  Forest. 
Latah  County.  ID 

Summary:  The  final  EIS  adequately 
discloses  the  impacts  and  satisfactorily 
responded  to  most  of  EPA's  comments 
on  the  draft  EIS.  The  project  is  intended 
to  benefit  the  landscape  and  EPA  has  no 
objection  to  the  action  as  proposed. 
ERP  No.  F-AFS-L65379-ID  Little 
Weiser  Landscape  Vegetation 
Management  Project,  Implementation, 
Council  Ranger  District.  Payette 
National  Forest.  Adams  County,  ID. 

Summary:  The  final  EIS  adequately 
responded  to  EPA's  comments  on  the 
draft  EIS  and  EPA  has  no  objection  to 
the  action  as  proposed. 

ERP  No.  F-AFS-L65386-ID  Little 
Blacktail  Ecosystem  Restoration  Project, 
Health  and  Productivity  of  Terrestrial 
and  Aquatic  Habitats  Improvement, 
Implementation.  Idaho  Panhandle 
National  Forests,  Sandpoint  Ranger 
District.  Bonner  County,  ID. 

Summary:  The  final  EIS  responded  to 
EPA's  previous  comments  on  the  draft 
EIS  and  EPA  has  no  objection  to  the 
action  as  proposed. 

ERP  No.  F-DOE-L08057-OR  Umatilla 
Generating  Project.  Gas-Fired  Combined 
Cycle  Electric  Power  Generation  Plant 
Construction  and  Operation  with  a 
Nominal  Generation  Capacity  of  550 
megawatts  (MWJ  for  Connection  to  the 
Regional  Grid  at  McNary  Substation, 
Umatilla  County,  AZ. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-NOA-L91016-AK 
American  Fisheries  Act  Amendments 
61/61/13/8:  Amendment  61  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area;  Amendment  61 
Groimdfish  of  the  Gulf  of  Alaska; 
Amendment  13  Bering  Sea  and  Aleutian 
Islands  King  and  Tanner  Crab,  and 
Amendment  8  to  the  Scallop  Fishery  off 
Alaska,  Fishery  Management  Plans,  AK. 
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Summary:  EPA  agrees  with  the 
conclusion  that  the  weekly  pollock 
landings  and  fish  waste  discharges  by 
inshore  processors  during  summer 
months  raises  environmental  concerns 
about  impacts  to  water  quality.  EPA 
Commends  that  the  ROD  commit  to 
tnonitoring  and  follow-up  mitigation 
measures  to  ensure  that  significant 
degradation  of  water  quality  and  habitat 
do  not  result  from  the  amendment. 

ERP  No.  FE-NOA-L64015-AK  Steller 
SeaiJon  Protection  Measures  in  the 
Alaska  Groimdfish  Fisheries.  Fishery 
Management  Plans  for  Groundfish  of  the 
Gulf  of  Alaska  and  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area.  AK. 

Summary:  EPA  continues  to  have 
environmental  concerns  about  the 
population  viability  of  Steller  sea  lions. 

Dated:  March  26,  2002. 
B.  Katherine  Biggs, 

Associate  Director,  NEPA  Compliance,  Office 
of  Federal  Activities. 
[FR  Doc.  02-7648  Filed  3-28-02;  8:45  am) 

BILLING  CODE  6560-W-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7164-4] 

National  Symposium:  Designating 
Attainable  Uses  for  the  Nation's 

Waters 

I 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  EPA  is  announcing  plans  for 
a  national  symposium  on  the  topic  of 
"Designating  Attainable  Uses  for  the 
Nation's  Waters."  Interested  citizens, 
government  officials,  and  regulated 
parties  are  invited  to  attend  the 
symposiimi.  Potential  speakers  are 
invited  to  submit  abstracts  of 
presentations  for  consideration  as  case 
studies  or  new  approaches  addressing 
this  topic.  Many  interested  parties  have 
expressed  to  EPA  the  need  for 
additional  guidance  on  establishing  the 
protection  levels  or  "designated  uses"  of 
waterbodies  [e.g.,  aquatic  life, 
recreation,  navigation)  and  the  process 
to  follow  when  making  designated  uses 
more  or  less  protective.  EPA  believes  it 
is  important  to  resolve  questions 
concerning  use  designations  and  is 
considering  developing  guidance 
addressing  key  questions.  This 
symposium  will  help  EPA  hear  diverse 
views  on  this  subject. 
DATES:  The  symposimn  will  be  held  on 
June  3-4,  2002. 


ADDRESSES:  The  symposiiun  will  be 
held  at  the  Marriott  Wardman  Park 
Hotel,  2660  Woodley  Road,  NW, 
Washington,  DC  20008. 
FOR  FURTHER  INFORMATION  CONTACT:  Cara 
Lalley,  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.  Mail  Code  4305,  Washington.  DC 
20460;  (202)  260-0314; 
lalley.cara@epa.gov;  or  visit  http:// 
www.epa.gov/waterscience/standards/ 
symposium. 

SUPPLEMENTARY  INFORMATION:  This 
symposium  will  include  a  series  of  short 
(15  minute)  presentations,  grouped  by 
topic,  by  speakers  selected  from  among 
those  submitting  abstracts  in  response  to 
this  announcement.  It  may  also  include 
short  panel  presentations,  small  group 
discussions,  or  an  open  comment 
session.  Check  http://www.epa.gov/ 
waterscience/ standards/ symposium  in 
May  for  a  draft  agenda. 

If  you  need  special  acconmiodations 
at  this  meeting  (for  example,  wheelchair 
access  or  sign  language  translators),  you 
should  contact  Cara  Lalley  at  (202)  260- 
0314  by  May  24,  2002  so  that  EPA  can 
make  appropriate  arrangements. 

Dated:  March  22,  2002. 
Geofifrey  H.  Grubbs, 

Director,  Office  of  Science  and  Technology. 
[FR  Doc.  02-7635  Filed  3-28-02:  8:45  am] 

BILLING  CODE  6S60-S0-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[FRL-7165-9 

Proposed  Administrative  Order  on 
Consent  With  Compromise  of  CERCLA 
Response  Costs  | 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  AOC. 

SUMMARY:  U.S.  EPA  is  proposing  to  issue 
an  Administrative  Order  on  Consent 
(AOC)  imder  section  106  of  CERCLA  at 
the  Old  American  Zinc  (OAZ) 
Superfund  Site.  Respondent  has  agreed 
to  perform  a  clean  up  of  all  hazardous 
soil  and  site-related  material  in 
residential  and  other  at-risk  areas 
adjacent  to  the  Site,  as  well  as  to 
establish  control  monitoring  of  off-site 
migrating  air  and  liquid  materials  in 
order  to  prevent  recontamination,  in 
return  for  U.S.  EPA  waiving  past 
response  costs  of  approximately 
$71,847.55.  U.S.  EPA  today  is  proposing 
to  issue  this  AOC  waiver  of  past  costs 
because  it  achieves  a  necessary  removal 
action  at  a  Site  where  there  is  a  problem 
of  air-borne  contamination  of  a  nearby 
residential  and  high-risk  area. 


DATES:  Comments  on  this  proposed 
settlement  must  be  received  by  April  29. 
2002. 

ADDRESSES:  Copies  of  the  proposed 
setUement  are  available  at  the  following 
address  for  review:  (It  is  recommended 
that  you  telephone  Ms.  Janet  Pope  at 
(312)  353-0628  before  visiting  the 
Region  V  Office).  Ms.  Janet  Pope,  OPA 
(P-19J),  U.S.  Environmental  Protection 
Agency,  Region  V,  Office  of  Superfund, 
Removal  and  Enforcement  Response 
Branch,  77  W.  Jackson  Blvd.,  Qiicago, 
Illinois  60604. 

Comments  on  this  proposed 
settlement  should  be  addressed  to: 
(Please  submit  an  original  and  three 
copies,  if  possible)  Ms.  Janet  Pope, 
Community  Relations  Coordinator, 
Office  of  Public  Affairs,  U.S. 
Enviromnental  Protection  Agency, 
Region  V,  77  W.  Jackson  Boulevard  (P- 
19J),  Chicago,  Illinois  60604.  (312)  353- 
0628. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  Pope.  Office  of  Public  Affairs,  at 
(312) 353-0628. 

SUPPLEMENTARY  INFORMATION:  The  OAZ 
Site  is  132  acres  in  size  and  consists  of 
the  central  Site  that  once  held  a  smelter 
facility,  and  surrounding  residential, 
industrial  and  conmiercial  properties. 
The  Site  is  bordered  by  Delmar  Street  on 
the  north;  Kings  Highway  and  Rose 
Creek  on  the  east;  45th  Street  on  the 
west;  and.  railroad  tracks  of  the  Penn 
Central  and  Baltimore  and  Ohio  lines  on 
the  south.  The  Site  was  discovered  by 
tiie  Illinois  EPA  in  1994.  U.S.  EPA 
became  involved  with  the  Site  in  1999. 
After  initial  sampling  and  a  November 
1999  Site  Assessment,  U.S.  EPA 
determined  that  contaminants  of 
concern  at  the  Site  included  arsenic, 
cadmium,  lead  and  zinc.  U.S.  EPA 
determined  that  this  represented  an 
imminent  and  substantial  threat  to 
himian  health.  After  general  notice  and 
negotiations,  between  September  2000 
and  February  2002.  U.S.  EPA  and  the 
Respondent  achieved  an  AOC  for  the 
removal  action  at  the  residential  and 
other  properties  adjacent  to  the  Site.  In 
exchange  for  completion  of  the  removal, 
U.S.  EPA  has  offered  the  Respondent 
contribution  protection,  a  covenant  not 
to  sue  and  waiver  of  the  past  response 
costs  associated  with  the  Site.  These 
costs  total  approximately  $71,847.55. 

A  30-day  period,  beginning  on  the 
date  of  publication,  is  open  pursuant  to 
section  122(i)  of  CERCLA  for  comments 
on  the  proposed  settiement. 

Comments  should  be  sent  to  Ms.  Janet 
Pope  of  the  Office  of  Public  Affairs  (P- 
19J).  U.S.  Environmental  Protection 
Agency,  Region  V.  77  W.  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
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This  action  is  taken  under  the 
authority  of  42  U.S.C.  section  122(i). 

Weady  L.  Carney, 

Acting  Director,  Superfund  Division. 

(FR  Doc.  02-7770  Filed  3-28-02;  8:45  am) 

■LUNG  COOe  6S60-S0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7165-6] 

Clean  Water  Act  Section  303(d): 
Availability  of  Total  Maximum  Dally 
Loads  (TMDLs)  and  Detemtinations 
That  TMDLs  Are  Not  Needed 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 


StiMMARY:  This  notice  announces  the 
availability  for  comment  of  the 
administrative  record  file  for  98  TMDLs 
and  the  calculations  for  these  TMDLs 
prepared  by  EPA  Region  6  for  waters 
listed  in  the  Calcasieu  and  Ouachita 
river  basins,  imder  section  303(d)  of  the 
Clean  Water  Act  (CWA).  These  TMDLs 
were  completed  in  response  to  a  court 


order  in  the  lawsuit  Siena  Club,  et  al. 
V.  Clifford  et  al..  No.  96-0527.  (E.D.  U.). 

This  notice  also  announces  the 
availability  for  comment  of  EPA 
determinations  that  TMDLs  are  not 
needed  for  20  waterbody/poUutant 
combinations  in  the  Calcasieu  and 
Ouachita  river  basins  because  new  data 
and  information  show  that  water  quality 
standards  are  being  met.  This  proposed 
action  would  result  in  the  removal  of  20 
waterbody/pollutant  combinations  from 
the  Louisiana  303(d)  list. 
DATES:  Comments  must  be  submitted  in 
writing  to  EPA  on  or  before  April  29, 
2002. 

ADDRESSES:  Comments  on  the  98 
TMDLs  and  the  determinations  that 
TMDLs  are  not  needed  for  20 
waterbody/pollutant  combinations 
should  be  sent  to  Ellen  Caldwell, 
Environmental  Protection  Specialist, 
Water  Quality  Protection  Division,  U.S. 
Enviroimiental  Protection  Agency 
Region  6, 1445  Ross  Ave.,  Dallas,  TX 
75202-2733.  For  further  information, 
contact  Ellen  Caldwell  at  (214)  665- 
7513.  The  administrative  record  file  for 
these  TMDLs  and  the  determinations 


that  TMDLs  are  not  needed  are  available 
for  public  inspection  at  this  address  as 
well.  Documents  from  the 
administrative  record  file  may  be 
viewed  at  www.epa.gov/region6/water/ 
tmdl.htm,  or  obtained  by  calling  or 
writing  Ms.  Caldwell  at  the  above 
address.  Please  contact  Ms.  Caldwell  to 
schedule  an  inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Caldwell  at  (214)  665-7513. 

SUPPLEMENTARY  INFORMATION:  In  1996, 
two  Louisiana  environmental  groups, 
the  Sierra  Club  and  Louisiana 
Environmental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  United  States 
Environmental  Protection  Agency 
(EPA),  styled  Sierra  Club,  et  al.  v. 
Clifford  et  al.  No.  96-0527,  (E.D.  La.). 
Among  other  claims,  plaintiffs  alleged 
that  EPA  failed  to  establish  Louisiana 
TMDLs  in  a  timely  manner. 

EPA  Seeks  Comments  on  98  TMDLs 

By  this  notice  EPA  is  seeking 
comment  on  the  following  98  TMDLs 
for  waters  located  within  the  Calcasieu 
and  Ouachita  river  basins: 


Subsegment 


030306 


030901 

030305 
031201 

030301 


030304 
030306 
030901 
030305 
030701 
030301 


030306 


030702  .. 
030702  .. 
081501  .. 
0809<04) 
060912  .. 

080101   .. 


Wateitody  name 


030301      Calcasieu  River  &  Ship  Channel — Saltwater  Barrier  to  Moss 

Lake  (Estuarine)  (Includes  Coon  Island  and  Clooney  Island 
Loops). 
Bayou  Verdine  (Estuarine) 


Bayou  D'Inde— Headwaters  to  Calcasieu  River  (Estuarine)  .... 

Contraband  Bayou  (Estuarine)  

Calcasieu  River  Basin— Coastal  Bays  and  Gulf  Waters  to 

State  3  mile  limit. 
Calcasieu   River   and   Ship   Channel — Saltwater   Barrier  to 

Moss  Lake  (Estuarine)  (Includes  Coon  Island  and  Clooney 

Island  Loops). 

Moss  Lake  (Estuarine)  

Bayou  Verdine  (Estuarine) 

Bayou  D'Inde— Headwaters  to  Cateasieu  River  (Estuarine)  .... 

Contraband  Bayou  (Estuarine)  

Bayou  Serpent  

Cak^sieu   River   and   Ship   Channel — Saltwater   Barrier  to 

Moss  Lake  (Estuarine)  (Includes  Coon  Island  and  Ckx>ney 

Island  Loops). 
Bayou  Verdine  (Estuarine) 


030901  Bayou  D'Inde— Headwaters  to  Catoasieu  River  (Estuarine) 


080902 
080102 
080201 


English  Bayou — Headwaters  to  Cak^sieu  River 

English  Bayou— Headwaters  to  Calcasieu  River 

Castor  Creek— Headwaters  to  Little  River 

Little  Bayou  Boeut/Wham  Brake  (within  segment  0609) 

Tisdale  Brake/Staulkinghead  Creek  from  origin  to  Little  Bayou 

Boeuf. 
Ouachita  River— Aritansas  State  Line  to  Columbia  Lock  and 

Dam  (Scenk:  from  the  Artuinsas  State  Line  to  intersection 

with  Bayou  Barthotomew— 22  miles). 

Bayou  Bonne  Idee— Headwaters  to  Boeuf  River 

Bayou  Chauvin 

CXjachita  River— Columbia  Lock  and  Dam  to  Jortesville 


Pollutant 


Contaminated  sediments  (Mercury,  PAHs,  and 
toxicity). 

Contaminated  sediments  (4,4'-DDT, 

Methoxychtor,  PAHs,  Zinc,  Cateium,  and 
toxrcity). 

Contaminated  sediments  (Mercury,  tox- 
k;ity,and  organk:s). 

Copper. 

Mercury. 

Metals  (Copper,  Lead,  and  Mercury). 


Metals  (Copper,  Mercury). 

Metals  (Mercury,  Nickel). 

Metals  (Copper,  Nickel,  and  Mercury). 

Pathogen  indk^tors. 

Pesticides  (Fipronil). 

Priority  organics  (PAHs). 


Priority      organks      (Phenols,      and      1,2- 

Dk:hloroethane). 
Priority   organics   (PCBs,   Tetrachloroethane. 

Hexachlorobenzene.    Hexachlorobutadiene. 

and  Bromoform). 
Suspended  solkjs. 
Turt)kJity. 
Chk>rides. 
Dioxins. 
Dioxins. 

Mercury. 


Nitrogen. 

ftexkHJS  aquatk:  plants. 

Nutrients. 
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Subsegment 


080302  

080902  .*. 

080904  

080910  

081002 

081201  

081202 

080201  

080501 

080607 

080902  

080904 

080910  

081002  

081201 

081202  

080102  , 

080610  

080905  

080910 

081001 

081602  

080901  

080903  , 

081001  

081002 

081201  

080902  

080904  

081501  

080202  ^. 

080901  

080102  

080901  

080903  

080904  

080910  

081001  

081002  

081201 

081202 

080102  

080901  ....: 

080903  

080904  

081001  

081201  


Watert)ody  name 

Black  River — Corps  of  Engineers  Control  Structure  to  Red 
River. 

Bayou  Bonne  Idee — Headwaters  to  Boeuf  River 

Bayou  Lafourche — near  Oakridge  to  Boeuf  River  near  Colum- 
bia. 

Clear  Lake 

Joe's  Bayou — Headwaters  to  Bayou  Macon  

Tensas  River— Headwaters  to  Jonesville  (including  Tensas 
Bayou). 

Lake  St.  Joseph  (Oxbow  Lake)  Nutrients. 

Ouachita  River— Columbia  Lock 

Bayou  de  L'Outre — Arkansas  State  to  Ouachita  River  (Sce- 
nk:). 

Comey  Bayou — ^from  Aricansas  State  Line  to  Comey  Lake 
(Scenic). 

Bayou  Bonne  Idee — Headwaters  to  Boeuf  River  

Bayou  Lafourche — near  Oakridge  to  Boeuf  River  near  Colum- 
bia. 

Clear  Lake .' 

Joe's  Bayou — Headwaters  to  Bayou  Macon  

Tensas  River — Headwaters  to  Jonesville  (including  Tensas 
Bayou). 

Lake  St.  Joseph  (Oxbow  Lake)  \ 

Bayou  Chauvin — Headwaters  to  tne  Ouachita  River  

Middle  Forit  of  Bayou  D'Artwnne — From  origin  to  Bayou 
D'Arix)nne  Lake  (Scenk:). 

Turt<ey  Creek— Headwaters  to  Turitey  Creek  Cutoff  and  Tur- 
key Creek  Cutoff  to  Big  Creek  including  Glade  Slough. 

Clear  Lake 

Bayou  Macon  

Little  River— From  Bear  Creek  to  Catahoula  Lake  (Scenk:)  .... 

Boeuf  River— Ari<ansas  State  Line  to  Ouachita  River 

Big  Creek — Headwaters  to  Boeuf 

Bayou  Macon  i. 

Joe's  Bayou — Headwaters  to  Bayou  Macon 

Tensas  River — Headwaters  to  Jonesville  including  Tensas 
Bayou. 

Bayou  Bonne  Idee — Headwaters  to  Boeuf  River 

Bayou  Lafourche — near  Oakridge  to  Boeuf  River  near  Colum- 
bia. 

Castor  Creek — Headwaters  to  Little  River 

Bayou  Louis  

Boeuf  River— Arkansas  State  Line  to  Ouachita  River 

Bayou  Chauvin 

Boeuf  River— Ari<ansas  State  Line  to  Ouachita  River 

Big  Creek— Headwaters  to  Boeuf  River  (including  Big  Colewa 
Bayou). 

Bayou  Lafourche — near  Oakridge  to  Boeuf  River  near  Colum- 
bia. 

Clear  Lake 

Bayou  Macon — Arionsas  State  Line  to  Tensas  River  

Joe's  Bayou — Headwaters  to  Bayou  Macon  

Tensas  River — Headwaters  to  Jonesville  (including  Tensas 
Bayou). 

Lake  St.  Joseph  (Oxbow  Lake)  

Bayou  Chauvin 

Boeuf  River— Ari<ansas  State  Line  to  Ouachita  River 

Big  Creek— Headwaters  to  Boeuf  River  (including  Big  Colewa 
Bayou). 

Bayou  Lafourche — near  Oakridge  to  Boeuf  River  near  Colum- 
bia. 

Bayou  Macon— Aritansas  State  Line  to  Tensas  River  

Tensas  River— Headwaters  to  Jonesville  (including  Tensas 
Bayou). 


Pollutant 


Nutrients. 

Nutrients. 
Nutrients. 

Nutrients. 
Nutrients. 
Nutrients. 


Organic  enrichment/low  DO. 
Organic  enrichment/low  DO. 

Organic  enrichment/low  DO. 

Organic  enrichment/low  DO. 
Organic  enrichment/low  DO. 

Organic  enrichment/low  DO. 
Organic  enrichmenflow  DO. 
Organic  enrichment/tow  DO. 

Organic  enrichment/low  DO. 
Pathogen  indicators. 
Pathogen  indk:ators. 

Pathogen  indk:ators. 

Pathogen  indicators. 
Pathogen  indicators. 
Pathogen  indicators. 
Pesticides        (Cart)ofuran,        DDT,        and 

Toxaphene). 
Pesticides  (Carbofuran,  Atrazine,   DDT,  and 

Methyl  Parathion). 
PestickJes  (DDT). 
Pesticides  (Cartwfuran,  and  DDT). 
Pesticides     (Cartx>furan,     Toxaphene,     and 

DDT). 
Phosphorus. 
Priority  organics  (Dioxins). 

Salinity/TDS. 
Siltatkm. 
Siltatk}n. 

Suspended  solids. 
Suspended  solids. 
Suspended  solids. 

Suspended  solids. 

Suspended  solids. 
Suspended  solids. 
Suspended  solids. 
Suspended  solkls. 

Suspended  solids. 
Turbklity. 
Turbidity. 
TurtJidity. 

Turbidity. 

TuriJidrty. 
Turbidity. 
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EPA  Seeks  Comments  on  Proposed  Determinations  That  20  TMDLs  for  Waterbody/PoUutant  Combinations  Are  Not 
Needed  Due  to  Assesssment  of  New  Data  and  Information  That  Shows  They  Are  Meeting  WQS 


Sut>segment 


030301 


030302 
030306 
030901 
030901 
030302 
030303 
030304 
030305 
030401 


030402 
080102 
080901 
080905 

081401 
081001 
081402 
081609 

080901 
080903 


Waterfoody  name 


Calcasieu  River  and  Ship  Channel— Saltwater  Barrier  to 
Moss  Lake  (Estuarine)  (includes  Coon  Island  and  Clooney 
Island  Loops). 

Lake  Charles  (Estuarine)  

Bayou  Verdine 

Bayou  D'Inde— Headwaters  to  Cakiasieu  River  (Estuarine) 

Bayou  D'Inde— Headwaters  to  Catoasieu  River  (Estuarine)  .... 

Lake  Charles  (Estuarine)  

Prien  Lake  • 

Moss  Lake  (Estuarine)  

Contrat>and  Bayou  (Estuarine)  

Cateasieu  River— Cateasieu  Ship  Channel  Below  Moss  Lake 
to  the  Gulf  of  Mexico  (Estuarine)  (Includes  Monkey  Island 
Loop). 

Calcasteu  Lake  (Estuarine) •.• 

Bayou  Chauvin— Headwaters  to  the  Ouachita  River  

Boeuf  River— Arkansas  State  Line  to  Ouachita  River 

Turkey  Creek— Headwaters  to  Tur1<ey  Creek  Cutoff  and  Tur- 
key Creek  Cutoff  to  Big  Creek  including  Glade  Slough. 

Dugdemona  River— Headwaters  to  junction  with  Big  Creek  .... 

Bayou  Macor>— Aricansas  State  Line  to  Tensas  River  

Dugdemona  River— From  Big  Creek  to  Little  River  

Hemphill  Creek— Headwaters  to  Catahoula  Lake  (includes 
Hair  Creek). 

Boeuf  River— Arkansas  State  Line  to  Ouachita  River 

Big  Creek— Headwaters  to  Boeuf  River  (Including  Big  Cotewa 
Bayou). 


Pollutant 


Ammonia 


Non-priority  organics 
Non-priority  organics 
Non-priority  organics 
Other  inorganics 
Priority  organics 
Priority  organics 
Priority  organics 
Priority  organics 
Priority  organics 


Priority  organtos 
Ammonia 
Ammonia 
Ammonia 

Dioxins 

Nutrients 

Organic  enrichment/low  DO 

Organic  enrichment/low  DO 

Phosphorus 
Phosphoms 


EPA  requests  that  the  public  provide 
any  water  quality  related  data  and 
information  that  may  be  relevant  to  the 
calculations  for  these  98  TMDLs.  or  any 
other  comments  relevant  to  the  20 
proposed  determinations  that  TMDLs 
are  not  needed.  EPA  will  review  all  data 
and  information  submitted  during  the 
public  comment  period  and  revise  the 
TMDLs  and  determinations  where 
appropriate.  EPA  will  then  forward  the 
TT^Ls  to  the  Court  and  the  Louisiana 
Department  of  Environmental  Quality 
(LDEQ3.  LDEQ  will  incorporate  the 
TMDLs  into  its  ciurent  water  quality 
management  plan.  EPA  also  will  revise 
the  Louisiana  303(d)  list  as  appropriate. 

Dated:  March  21,  2002. 
Jayne  Fontenot. 

/Acting  Director,  Water  Quality  Protection 
Division,  Region  6. 

(FR  Doc.  02-7771  Filed  3-28-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Being  Reviewed  by  the 
Federal  Communications  Commission 

March  25.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  current  valid  control  number. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  (Commission's 
biurden  estimate;  (c)  ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be^ 
submitted  on  or  before  May  28.  2002.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission.  Room  1-A804,  445  12th 
Street,  SW,  Washington,  DC  20554.  or 
via  the  Internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection{s)  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

0^fB  Control  Number:  3060-0370. 

Title:  Part  32.  Uniform  System  of 
Accounts  for  Telecommunications 
Companies. 

Form  Number:  N/A. 


1  !;2nn 
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Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  239. 

Estimated  Time  per  Response: 
6,123.41  hrs.  (avg.). 

Frequency  of  Response: 
Recordkeeping;  on  occasion  reporting 
requirements. 

Total  Annual  Burden:  1,463,496  hrs. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  The  Uniform  System 
of  Accounts  is  an  historical  financial 
accounting  system  that  reports  the 
results  of  operational  and  financial 
events  in  a  manner  that  enables  both 
management  and  regulators  to  assess 
these  results  within  a  specified 
accounting  period.  Subject  respondents 
are  telecommunications  companies. 
Entities  having  aimual  revenues  from 
regulatory  telecommunications 
operations  of  less  than  $114  million  are 
designated  as  Class  B  and  are  subject  to 
a  less  detailed  accounting  system  than 
are  those  designated  as  Class  A 
companies.  In  the  Order  on 
Reconsideration  issued  in  CC  Docket 
Number  00-199,  the  FCC  reinstated 
Account  3400,  Accumulated 
Amortization-Tangible. 

OMB  Control  Number:  3060-0556. 

Title:  Special  Requirements  for 
06.025  MHz  EPIRBs. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 

Fntly  approved  collection. 
ipondents:  Individual  or 
nousehold;  business  and  or  other  profit 
raitities. 
j  Number  of  Respondents:  9,500. 

Estimated  Time  per  Response:  5.04 
i^s  (0.084  hrs.). 
Frequency  of  Response:  On  occasion 

T porting  requirements. 
Total  Annual  Burden:  798  hours. 
Total  Annual  Cost:  $0. 
Needs  and  Uses:  47  CFR  Section 
80.1061  requires  owners  of  406.025 
MHz  Emergency  Position  Indicating 
Radiobeacons  (EPIRBs)  to  register 
information  such  as  name,  address,  and 
type  of  vessel  with  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA).  If  the  collection  were  not 
conducted.  NOAA  would  not  have 
access'to  this  information,  which  would 
increase  the  time  needed  to  complete  a 
search  and  rescue  operation. 
I  OMB  Control  Number:  3060-0896. 
'  Title:  Broadcast  Auction  Form 
Exhibits. 
Form  Number:  FCC  175. 
Type  of  Review:  Extension  of  a 
c  urrently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  not-for-profit  institutions; 
State,  local,  or  tribal  government. 


i 


Number  of  Respondents:  5 ,650. 

Estimated  Time  per  Response:  0.5  to 
88  hrs. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  10,903  hrs. 

Total  Annual  Costs:  $32,535,500. 

Needs  and  Uses:  The  FCC  Rules 
require  that  broadcast  auction 
participants  submit  exhibits  disclosing 
ownership,  bidding  agreements,  and 
engineering  data.  The  Commission  staff 
use  these  data  to  ensure  that  applicants 
are  qualified  to  participate  in 
Commission  auctions  and  to  ensure  that 
license  winners  are  entitled  to  receive 
the  new  entrant  bidding  credit,  if 
applicable.  Exhibits  rejjarding  joint- 
bidding  agreements  are  designed  to 
prevent  collusion.  Submission  of 
engineering  exhibits  for  non-table 
services  enables  the  Commission  to 
determine  which  applications  are 
mutually  exclusive. 

OMB  Control  Number:  3060-0906. 

Title:  Annual  DTV  Report. 

Form  Number:  FCC  317. 

Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  not-for-profit  institutions. 

Number  of  Respondents:  525. 

Estimated  time  per  response:  2.5  to 
4.0  hours. 

Frequency  of  Response: 
Recordkeeping;  annual  reporting 
requirement. 

Total  annual  burden:  1,150. 

Total  annual  costs:  $52,500. 

Needs  and  Uses:  The  FCC  has 
established  a  program  for  assessing  and 
collecting  fees  for  the  provision  of 
ancillary  or  supplementary  services  by 
commercial  digital  television  licensees 
in  compliance  with  section  336(e)(1)  of 
the  Telecommunications  Act  of  1996. 
On  October  11.  2001,  the  Commission 
adopted  a  Report  and  Order,  which 
extended  this  requirement  to 
noncommercial  educational  television 
licensees.  Licensees  use  FCC  Form  317 
to  report  whether  they  provided 
ancillary  or  supplementary  services, 
which  services  were  provided,  the 
services  provided  that  are  subject  to  a 
fee,  gross  revenues  received  from  all 
feeable  ancillary  and  supplementary 
services,  and  the  amount  of  bitstream 
used  to  provide  ancillary  or 
supplementary  service.  The  data  are 
collected  annually  from  digital 
television  licensees.  Licensees 
providing  services  subject  to  a  fee  are 
also  required  to  file  FCC  Form  159 
(3060-0589)  annually  to  remit  the 
required  fee.  Each  licensee  will  be 
required  to  retain  the  records  supporting 
the  calculation  of  the  fees  due  for  three 


years  from  the  date  of  remittance  of  fees. 
The  FCC  staff  uses  the  data  to  ensiu* 
that  DTV  licensees  comply  with  the 
requirements  of  section  336(e)  of  the 
Commiuiications  Act. 

OMB  Control  Number:  3060-1003. 

Title:  Telecommimications  Carrier 
Emergency  Contact  Information. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  not-for-profit  institutions; 
and  State,  local  or  tribal  government. 

Number  of  Respondents:  5,000. 

Estimated  Time  per  Response:  10 
mins.  (0.167  hrs.). 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  834  hrs. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  In  response  to  the 
events  of  September  11,  2001,  the  FCC 
created  a  Homeland  Security  Policy 
Council  to  assist  the  Commission  in 
evaluating  and  strengthening  measures 
for  protecting  U.S.  communications 
infrastructure  and  facilities  from  further 
terrorist  attacks;  to  assist  the 
Commission  in  ensuring  rapid 
restoration  of  communications 
capabilities  after  disruption  by  a  ' 
terrorist  threat  or  attack;  and  to  assist 
the  Commission  in  ensuring  that  public 
safety,  public  health,  and  other 
emergency  and  defense  personnel  have 
effective  communications  services 
available  to  them  in  the  immediate 
aftermath  of  any  terrorist  attack  within 
the  United  States.  To  fulfill  this 
mission,  the  FCC's  Homeland  Security 
Policy  Council  will  contact  key 
communications  providers  to  determine 
the  extent  of  a  commimications 
disruption  and  appropriate  agency 
response. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  02-7578  Filed  3-28-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2541] 

Petitions  for  Reconsideration  of  Action 
in  Rulemaking  Proceedings 

March  21,  2002. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  piu-suant  to 
47  CFR  Section  1.429(e).  The  full  text  of 
these  documents  are  available  for 
viewing  and  copying  in  Room  CY-. 
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A257.  445  12th  Street.  SW.. 
Washington.  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  April  15.  2002.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  FM  Table  of 
Allotments  (MM  Docket  No.  01-5). 

Number  of  Petitions  Filed:  1. 

Subject:  Amendment  of  the  Digital  TV 
Table  of  Allotments  (MM  Docket  No. 
00-121.  RM-9674). 

Number  of  Petitions  Filed:  1. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  02-7566  Filed  3-28-02;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  CollectkMi 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 


summary:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportxmity  to 
comment  on  proposed  information 
collections.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  information 


required  by  FEMA  to  revise  National 
Flood  Insurance  Program  Maps. 
SUPPLEMENTARY  INFORMATION:  With  the 
passage  of  the  Flood  Disaster  Protection 
Act  of  1973.  an  owner  of  a  structure, 
with  a  federally  backed  mortgage, 
located  in  the  1 -percent  annual  chance 
floodplain.  was  required  to  purchase 
federal  flood  insurance.  This  was  in 
response  to  the  escalating  damage 
caused  by  flooding  and  the 
imavailability  of  flood  insurance  from 
commercial  insurance  companies. 
However,  the  1 -percent  annual  chance 
floodplain  may  change  due  to  changes 
within  the  floodplain,  or  may  be  more 
accxtfately  depicted  through  the  use  of 
more  up-to-date  methods  and  data. 
FEMA  will  issue  a  Letter  of  Map 
Revision  to  officially  revise  the  1- 
percent  annual  chance  floodplain. 

Collection  of  Information 

Title.  Revisions  to  National  Flood 
Insurance  Program  Maps:  Application 
Forms  for  Letters  of  Map  Revision  and 
Conditional  Letters  of  Mao  Revision. 

Type  of  Information  Collection. 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-0148. 

Form  Numbers.  FEMA  forms  81-89. 
81-89A,  81-89B.  81-89C.  81-89D,  81- 

89E. 

Abstract.  The  certification  forms 
(referred  to  as  MT-2  series  forms)  are 
designed  to  assist  requesters  in 
gathering  information  that  FEMA  needs 
to  revise  a  National  Flood  Insurance 
Program  map. 

FEMA  Form  81-89,  Overview  and 
Concurrence  Form,  describes  the 
location  of  the  request,  what  is  being 
requested,  and  what  data  are  required  to 
support  the  request.  In  addition,  NFIP 


regulations  44  CFR  65.5(a)(4)  require 
that  a  community  official  certify  that  the 
request  complies  with  minimum 
floodplain  management  criteria 
specified  in  44  CFR  60.3.  This  form 
ensures  that  this  requirement  is  fulfilled 
prior  to  the  submittal  of  the  request  to 
FEMA. 

FEMA  Form  81-89A,  Riverine 
Hydrology  and  Hydraulics  Form,  allows 
FEMA  to  efficiently  review  assumptions 
made,  parameters  used,  and  the  results 
of  hydrologic  and  hydraulic  analyses 
performed  in  support  of  a  revision 
request.  It  also  addresses  more  common 
regulatory  issues. 

FEMA  Form  81-89B.  Riverine 
Structures  Form,  allows  FEMA  to 
efficiently  review  assumptions  made, 
parameters  used,  and  the  results  of 
revision  requests  involving  new  or 
modified  structiires  in  riverine  flood 
hazard  areas;  FEMA  Form  81-89C. 
Coastal  Analysis  Form,  allows  FEMA  to 
efficiently  review  assumptions  made, 
parameters  used,  and  the  results  of 
coastal  analyses  performed  in  support  of 
a  revision  request.  It  also  addresses 
more  eommon  regulatory  issues. 

FEMA  Form  81-89D.  Coastal 
Structures  Form,  allows  FEMA  to 
efficiently  review  assumptions  made, 
parameters  used,  and  the  results  of 
revision  requests  involving  new  or 
modified  structures  in  coastal  flood 
hazard  areas.- 

FEMA  Form  81-89E,  Alluvial  Fan 
Flooding  Form,  allows  FEMA  to 
efficiently  review  assumptions  made, 
parameters  used,  and  the  results  of 
alluvial  fan  flooding  analyses  performed 
in  support  of  a  revision  request. 

Estimated  Total  Annual  Burden 
Hours. 


FEMA  Fonns 


81-89  .... 
81-89A  .. 
81-89B  .. 
81-890  .. 
81-890  .. 
81-89E  .. 

Total 


No  of 

Respondents 

(A) 


1.400 
1.400 
1,400 
1,400 
1,400 
1,400 


1,400 


Frequency  of  Responses 
(B) 


Annual 
Annual 
Annual 
Annual 
Annual 
Annual 


Hours  Per  Re- 
sponse 

(C) 


1.0 
3.0 
7.0 
1.0 
1.0 
1.0 


14.0 


Annual  Burden 

Hours 

(A  X  B  X  C) 


1,400 
4,200 
9.800 
1.400 
1,400 
1,400 


19,600 


Estimated  Cost.  Cost  to  respondents  is 
estimated  to  be  5980,000  annually 
(19,600  annual  burden  hours  x  $50  per 
hour),  while  the  cost  to  the  Federal 
Government  is  estimated  to  be 
52.500,000  annually. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency. 


including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 


who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 
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ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson.  Chief,  Records  Management 
Section.  Program  Services  and  Systems 
Branch,  Facilities  Management  and 
Services  Division.  Administration  and 
Resource  Planning  Directorate.  Federal 
Emergency  Management  Agency.  500  C 
Street,  SW,  Room  316,  Washington.  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Ms.  Cecelia  Lynch,  FEMA 
Federal  Insurance  and  Mitigation 
Administration  at  (202)  646-7045  for 
additional  information.  You  may 
contact  Ms.  Anderson  for  copies  of  the 
proposed  collection  of  information  at 
telephone  number  (202)  646-2625  or 
facsimile  number  (202)  646-3347  or  e- 
mail  muriel.anderson@fema.gov. 

Dated:  March  22.  2002. 
Reginald  Tnijillo, 

Chief  Program  Services  and  Systems  Branch, 

Facilities  Management  and  Services  Division, 

Administration  and  Resource  Planning 

Directorate. 

(FR  Doc.  02-7637  Filed  3-28-02;  8:45  am] 

BIUING  COOE  S718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportxmity  to 
comment  on  proposed  continuing 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  concerning  a 
continuing  collection  of  information  for 
personal  property  loss  or  damage  claims 
made  by  FEMA  employees. 
SUPPLEMENTARY  INFORMATION:  31  U.S.C 
3721  requires  employees  of  FEMA  who 
file  a  claim  with  the  Agency  for  the  loss 
or  damage  to  personal  property  to 
substantiate  the  claim  as  a  condition  of 
pajTuent  by  the  agency.  Agency 
personnel  provide  information  to 
support  their  claims  against  FEMA  for 
personal  property  damage  incident  to 
their  service.  The  Agency's 
substantiation  requirements  are  set  forth 
in  44  CFR  11.76.  The  information 
provided  by  personnel  is  used  by  FEMA 
to  determine  the  appropriate  disposition 
and  payment  of  claims. 


Collection  of  Information 

Title:  Claims  of  Federal  Personnel  for 
Personal  Property  Loss  or  Damage. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

OMB  Number:  3067-0167. 

Form  Numbers:  None. 

Abstract:  31  U.S.C  3721  requires 
FEMA  employees  who  file  a  claiiii  with 
the  Agency  for  the  loss  or  damage  to 
personal  property  to  substantiate  their 
claims  as  a  condition  of  payment  by  the 
agency.  Agency  personnel  provide 
information  to  make  claims  against 
FEMA  for  personal  property  damage 
incident  to  their  service.  The  Agency's 
substantiation  requirements  are  set  forth 
at  44  CFR  11.76.  The  information 
provided  by  personnel  is  used  by  FEMA 
to  determine  the  appropriate  disposition 
and  payment  of  claims. 

Affected  Public:  Federal  Government. 

Estimated  Total  Annual  Burden 
Hours:  7. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Section,  Program  Services  and  Systems 
Branch.  Facilities  and  Services 
Management  Division.  Administration 
and  Resource  Planning  Directorate. 
Federal  Emergency  Management 
Agency.  500  C  Street,  SW,  Room  316, 
Washington.  DC  20472. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Edward  Broyles.  General 
Attorney,  FEMA  Office  of  General 
Counsel.  (202)  646-3961,  for  additional 
information.  You  may  contact  Ms. 
Muriel  B.  Anderson  for  copies  of  the 
proposed  collection  of  information  at 
telephone  number  (202)  646-2625  or 
facsimile  number  (202)  646-3347  or  e- 
mail  muriel.anderson@fema.gov. 


Dated:  March  20,  2002. 
Reginald  Tnijillo, 

Chief,  Program  Services  and  Systems  Branch, 

Facilities  and  Services  Management  Division, 

Administration  and  Resource  Planning 

Directorate. 

[FR  Doc.  02-7638  Filed  3-28-02;  8:45  ami 
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FEDERAL  HOUSING  RNANCE  BOARD 

[No.  2002-N-21 

Prices  for  Federal  Home  Loan  Banic 
Services 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice  of  prices  for  Federal 

Home  Loan  Bank  services. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  publishing  the 
prices  charged  by  the  Federal  Home 
Loan  Banks  (Bai^)  for  processing  and 
settlement  of  items  (negotiable  order  of 
withdrawal  or  NOW),  and  demand 
deposit  accounting  (DDA)  and  other 
services  offered  to  members  and  other 
eligible  institutions. 
EFFECTIVE  DATE:  March  29.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gwen  R.  Grogan,  Acting  Deputy 
Director.  Office  of  Supervision  (202) 
408-2892;  or  Edwin  J.  Avila,  Financial 
Analyst,  (202)  408-2371;  Federal 
Housing  Finance  Board.  1777  F  Street. 
NW.,  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION:  Section 
11(e)  of  the  Federal  Home  Loan  Bank 
Act  (Bank  Act)  (12  U.S.C.  1431(e)) 
authorizes  the  Banks  to:  (1)  Accept 
demand  deposits  from  member 
institutions;  (2)  be  drawees  of  payment 
instnunents;  (3)  engage  in  collection 
\  /and  settlement  of  payment  instruments 
drawn  on  or  issued  by  members  and 
other  eligible  institutions;  and  (4)  have 
such  incidental  powers  as  are  necessary 
to  the  exercise  of  such  authority. 
Section  11(e)(2)(B)  of  the  Bank  Act  (12 
U.S.C.  1431(e)(2)(B))  requires  the  Banks 
to  make  charges  for  services  authorized 
in  that  section,  which  charges  are  to  be 
determined  and  regulated  by  the 
Finance  Board. 

Section  975.6(c)  of  the  Finance 
Board's  regulations  (12  CFR  975.6(c)) 
provides  for  the  annual  publication  in 
the  Federal  Register  of  all  prices  for 
Bank  services.  The  following  fee 
schedule  is  for  the  only  Bank  that  offers 
item  processing  services  to  its  members 
and  other  qualified  financial 
institutions.  Most  of  the  remaining 
Banks  provide  other  Correspondence 
Services,  which  may  include  securities 
safekeeping,  disbursements,  coin  and 
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currency,  settlement,  electronic  funds 
transfer,  etc.  However,  these  Banks  do 
not  provide  services  related  to 
processing  of  items  drawn  against  or 
deposited  into  third  party  accoimts  held 
by  their  members  or  other  qualified 
financial  institutions. 

District  1. — Federal  Home  Loan  Bank  of 
Boston  (2002  NOW/DDA  Services) 
(Services  not  provided) 


District  2.— Federal  Home  Loan  Bank  of 
New  York  {2002  NOW/DDA  Services) 
(Does  not  provide  item  processing 
services  for  third  party  accounts) 

District  3.— Federal  Home  Loan  Bank  of 
Pittsburgh  (2002  NOW/DDA  Services) 
(Does  not  provide  item  processing 
services  for  third  party  accoimts) 

District  4. — Federal  Home  Loan  Bank  of 
Atlanta  (2002  NOW/DDA  Services) 
(Does  not  provide  item  processing 
services  for  third  party  accounts) 


District  5.— Federal  Home  Loan  Bank  of 
Cincinnati  (2002  NOW/DDA  Services) 
(Does  not  provide  item  processing 
services  for  third  party  accoimts) 

District  6.— Federal  Home  Loan  Bank  of 
Indianapolis  (2002  NOW/DDA 
Services) 

Fee  Schedules 

Checking  Account  Processing 


I._Checking  account  Service  Transaction 

[EMective  Febfuary  1,  2000] 


Charges 


MofTttily  volume 


0-5.000  

5-10.000  

10-15,000  

15-25,000  

25-50.000  

50-75.000  

75-100,000  

100.000  and  up 


Safekeeping 


Per  item 


$.054 
.046 
.045 
.040 
.039 
.035 
.032 
.030 


Turnaround 
(daily  or  cy- 
cled) 


Per  item 


$.0675 
.0625 
.0585 
.0515 
.0475 
.0445 
.0415 
.0385 


Complete 


Per  item 


$.0875 
.0855 
.0835 
.0825 
.0805 
.0765 
.0755 
.0745 


Full  service  image* 


Per  item 


$.06 
.06 
.06 
.06 
.06 
.06 
.06 
.06 


Per 
statement 


$.40 
.40 
.40 
.40 
.40 
.40 
.40 
.40 


Limited  service  image* 


Per  item 


$.02 
.02 
.02 
.02 
.02 
.02 
.02 
.02 


Per 
statement 


$.40 
.40 
.40 
.40 
.40 
.40 
.40 
.40 


Mote -Minimum  orocessing  fee  of  $40  00  per  month  will  apply  for  total  NOW  sen/ices.  Also  included  in  the  abovefees-at  no  additional  cost 


!  assessed 


'Image  Monthly 
for  Image  Statements 


Monthly  volume 


Image  ar- 
chive limited 
service* 


Per  item 


0-5,000 : 

5-10,000 "■■■ 

10-15,000 : 

15-25,000  

25-50.000  

50-75.000  i 

75-100,000  ' 

100.000  and  up 

M^  -Minimnm  nronessino  fee  of  $40  00  oer  month  will  apply  for  total  NOW  services.  Also  included  in  the  above  fees-at  no  additional  cost 
-3SESSMofS  '^^S-.liT^^SS:  IS  S^.  ao^  -  ^  assess, 
for  Image  Statements. 

II.  ANCILLARY  Service  Fees 


$.0125 
.0125 
.0125 
.0125 
.0125 
.0125 
.0125 
.0125 


CD  image  limited  sendee 


Per  item 


$.0075 
.0075 
.0075 
.0075 
.0075 
.0075 
.0075 
.0075 


Per  CD 


$10.00 
10.00 
10.00 
10.00 
10.00 
10.00 
10.00 
10.00 


Large  Dollar-Signature  Vertficalion 
Over-the-counters  and  Microfilm  ... 

Return  Items  

Photocopies'*  and  Facsimiles 

Certified  Checks  

Invalkj  Accounts 

Late  Returns  

Invalkj  Returns 

No  MICR/OTC 

Settlement  Only 

^Journal  Entries 

Encoding  Errors  

Fine  Sort  Numeric  Sequence  

High  Dollar  Return  Notification 

Debit  Entries  

Credit  Entries  

Standard  Stmt  Stutters  (up  to  2)** 


$0.75 

0.045 

2.40 

2.50 

1.00 

0.65 

0.50 

0.50 

0.50 

100.00  per  rrKXith 

3.00  each 

2.75 

0.02 

N/C 

r^c 

N/C 
N/C 
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II.  Ancillary  Service  Fees— Continued 


statement  Stuffing  Savings  (Non  DDA  Accounts)  0.20 


Note.  Minimum  processing  fee  of  $40.00  per  month  will  apply  for  total  NOW  services.  Also  included  in  the  above  fees — at  no  additional  cost 
are  Federal  Reserve  fees,  incoming  courier  fees,  software  changes,  disaster  recovery,  envelope  discount  and  inventory. 

'Image  Monthly  Maintenance  Fee  of  $500.00  for  0-32%  of  accounts;  $300.00  for  33-49%  of  accounts;  and  $200.00  for  50%+  will  be  assessed 
for  Image  Statements. 

•'Photocopy  request  of  50  or  more  are  charged  at  an  houriy  rate  of  $15.00. 

•"Each  additional  (over  2)  will  be  charged  at  $.02  per  statement. 

b.  ACHFees 

Tape  transmission $8.50  per  tape. 

Or  originations  » • 045  per  item. 

NACHA,  MPX " .; Actual  Federal  Reserve  charges. 

ACH  entries  clearing  through  our  R&T  number  .^ 25  per  item. 

Settlement  only  65.00  per  month. 

ACH  retums/NOC  2.50  per  item. 


Collected  balances  will  earn  interest 
at  CMS  daily-posted  rate. 


Prices  effective  April  1, 1993. 
c.  Deposit  Services 

Federal  Home  Loan  Bank  of  Indianapolis 


Pre-encoded  Items: 


City 


RCPC 

Other  Districts  

Uhencoded  : 

Food  Stamp 

Photocopies*  

Adjustments  on  pre-encoded  work 
EZ  Clear 


Coupons  

Collections 

Cash  Letter 

Deposit  Adjustments  - 

Debit  Entries 

Credit  Entries '■ 

Microfilming  

Mortgage  Remittance  (Basic  Service)  

Settlement  only 

+Joumal  Entries '■ 

Courier  (Photocopy  request  of  50  or  more  are  charged  at  an  houriy  rate  of  $15.00.) 
Indianapolis  (city):  


Outside  Indianapolis: 


$0,045  per  item. 

.055  per  item. 

.09  per  item. 

.15  per  item. 

.14  per  Item. 

2.50  per  copy. 

2.75  per  error. 

.14  per  item. 

8.25  per  envelope. 

6.00  per  Item. 

2.00  per  cash  letter. 

.30  per  adjustment. 

N/C. 

N/C. 

N/C. 

.35. 

100.00  per  month. 

3.00  each. 

8.25  per  location,  per  day,  per  pick- 
up, 
prices  vary  per  location. 


tJ/C— No  Charge. 

•Image  Monthly  Maintenance  Fee  of  $500.00  for  0-32%  of  accounts;  $300.00  for  33-49%  of  accounts;  and  $200.00  for  50%+  will  be  assessed 
far  Image  Statentents.  ^ 


District  7. — Federal  Home  Loan  Bank  of 
Chicago  (2002  NOW/DDA  Services) 
(Does  not  provide  item  processing 
services  for  third  party  accounts) 

District  8. — Federal  Home  Loan  Bank  of 
Des  Moines  (2002  NOW/DDA 
Services)  (Does  not  provide  item 
processing  services  for  third  party 
accounts) 

District  9. — Federal  Home  Loan  Bank  of 
.Dallas  (2002  NOW/DDA  Services) 
(Does  not  provide  item  processing 
services  for  third  party  accounts) 

District  10. — Federal  Home  Loan  Bank 
of  Topeka  (2002  NOW/DDA  Services) 
(Does  not  provide  item  processing 
services  for  third  party  accounts) 

District  11. — Federal  Home  Loan  Bank 
of  San  Francisco  (2002  NOW/DDA 
services)  (Does  not  provide  item 


processing  services  for  third  party 
accounts) 
District  12. — Federal  Home  Loan  Bank 
of  Seattle  (2002  NOW/DDA  Services) 
(Does  not  provide  item  processing 
services  for  third  party  accounts) 

Dated:  March  22,  2002. 

By  the  Federal  Housing  Finance  Board. 
James  L.  Bothwell, 
Managing  Director. 
[PR  Doc.  02-7529  Filed  3-28-02;  8:45  am] 
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FEDERAL  HOUSING  FINANCE  BOARD 

[No.  2002-N-1] 

Notice  Of  Availability  of  the  Federal 
Housing  Finance  Board  Information 
Quality  Guidelines 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federal  Housing  Finance  Board 
(Finance  Board)  has  made  available  its 
Information  Quality  Guidelines 
pursuant  to  the  requirements  of  the 
Office  of  Management  and  Budget's 
(OMB's)  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
UtiUty  and  Integrity  of  Information 
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Disseminated  by  Federal  Agencies, 
January  3,  2002. 

dates:  Comments  on  the  Finance 
Board's  Information  Quality  Guidelines 
will  be  accepted  on  an  ongoing  basis. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Secretary  to  the  Board, 
Federal  Housing  Finance  Board,  using 
the  "Feedback"  button  on  the  Finance 
Board  Web  site,  or  by  regular  mail  to 
1777  F  St..  NW.,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Taylor,  Acting  Chief  Information 
Officer,  (202)  408-2830;  or  Jennifer  R. 
Salamon,  Information  Technology 
Program  Analyst,  (202)  408-2974; 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Pub.  L.106-554) 
directs  OMB  to  issue  government-wide 
guidelines  that  "provide  policy  and 
procedural  guidance  to  Federad  agencies 
for  ensuring  and  maximizing  the 
quality,  objectivity,  utility  and  integrity 
of  information  (including  statistical 
information)  disseminated  by  Federal 
agencies."  The  OMB  guidelines  require 
each  agency  to  prepare  a  draft  report 
providing  the  agency's  information 
quality  guidelines.  Each  agency  further 
is  required  to  publish  a  notice  of 
availability  of  this  draft  report  in  the 
Federal  Register  and  to  post  this  report 
on  its  Web  site  by  April  1,  2002,  to 
provide  an  opportunity  for  public 
comment.  The  Finance  Board  will  post 
its  draft  Information  Quality  Guidelines 
on  its  Web  site  at  www.fhfb.gov  and 
encourages  public  comment  on  the 
report. 

Dated:  March  22.  2002. 
James  L.  Bothwell, 
ManagingDirector. 

(FR  Doc.  02-7530  Filed  3-28-02:  8:45  am] 
BIUJNQ  CO06  S72S-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notlcas; 
Acquisition  of  Shares  of  Banic  or  Banit 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12-U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 


also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  12. 

2002. 
A.  Federal  Reserve  Bank  of  Boston 

(Richard  Walker.  Community  Affairs 

Officer)  600  Atlantic  Avenue,  Boston. 

Massachusetts  02106-2204: 

1 .  Dorothy  M.  Mown,  Wobum. 
Massachusetts,  James  Lawrrence  Mawn, 
Maiden,  Massachusetts,  Russell  A. 
Mawn,  Vestavia  Hills,  Alabama.  Diane 
Desenberg  and  Tomas  M.  Mawn,  III. 
both  of  Sarasota,  Florida,  Mary 
Elizabeth  Mawn-FeruUo.  Wobum, 
Massachusetts,  Martha  J.  Robillard, 
Groton.  Massachusetts,  Dorothy  Mawn 
Grandchildren's  Trust.  Wobum, 
Massachusetts  (trustees  Mary  Elizabeth 
Mawn-FeruUo  and  Russel  A.  Mawn). 
The  Thomas  M.  Mawn,  Jr.,  Tmst  Fund 
B,  Wobum.  Massachusetts  (trustees 
Dorothy  M.  Mawn.  Mary  Elizabeth 
Mawn-Ferullo,  and  Catherine  A.  Webb), 
and  the  Thomas  and  Dorothy  Mawn 
Family  Limited  Partnership.  Wobum. 
Massachusetts  (general  partners  Mary 
Elizabeth  Mawn-Femllo  and  Russel  A. 
Mawn).  acting  in  concert  to  acquire 
voting  shares  of  Northem  Bancorp,  Inc., 
Wobum,  Massachusetts,  and  thereby 
indirectly  acquire  voting  shares  of 
Northem  Bank  &  Trust  Company. 
Wobum.  Massachusetts. 

2.  Thomas  M.  Mawn.  Jr.,  Trust  Fund 
B,  Wobum,  Massachusetts;  to  acquire 
voting  shares  of  Northem  Bancorp,  Inc., 
Wobum,  Massachusetts,  and  thereby 
indirectly  acquire  voting  shares  of 
Northem  Bank  &  Tmst  Company. 
Wobum,  Massachusetts. 

3.  Dorothy  M.  Mawn,  Wobum. 
Massachusetts;  to  acquire  voting  shares 
of  Northem  Bancorp.  Inc..  Wobum. 
Massachusetts,  and  thereby  indirectly 
acquire  voting  shares  of  Northem  Bank 
&  Tmst  Company.  Wobxim. 
Massachusetts. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  25.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-7553  Filed  3-28-02;  8:45  am] 

BHJJNO  CODE  S210-01-S 


§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Govemors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Govemors.  Comments 
must  be  received  not  later  than  April  15, 

2002. 
A.  Federal  Reserve  Bank  of  Atlanta 

(Cynthia  C.  Goodwin.  Vice  President) 
1000  Peachtree  Street,  N.E.,  Atlanta, 
Georgia  30309-4470: 

1.  Mr  ferry  f.  Williams,  Naples. 
Florida;  to  retain  voting  shares  of 
FirstBancorp.  Inc..  Naples,  Florida,  and 
thereby  indirectly  retain  voting  shares  of 
Orion  Bank,  Naples,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  26.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-7706  Filed  3-28-02;  8:45  am] 
BtLUNG  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
AcquisMon  of  Shares  of  Banit  or  Banit 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Govemors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 


tisonti 


FpHpral  Recister/Vol.  67.  No.  61 /Friday,  March  29.  2002 /Notices 


Federal  Register / Vol.  67,  No.  61 /Friday,  March  29,  2002 /Notices 


15205 


noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemors  not  later  than  April  23.  2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 

Iinois  60690-1414: 
1.  Ames  National  Corporation,  Ames, 
wa;  to  acquire  100  percent  of  the 
voting  shares  of  United  Bank  &  Trust 
l|l.A.  [de  novo),  Marshalltown,  Iowa. 
I  2.  Metropolitan  Bank  Group,  Inc., 
Chicago,  Illinois;  to  acquire  41.18 
percent  of  the  voting  shares  of  Firstcom 
Bancorp,  Inc.,  Chicago,  Illinois,  and 
thereby  indirectly  acquire  voting  shares 
of  The  First  Commercial  Bank,  Chicago, 

3 Iinois. 
3.  Metropolitan  Bancorp  Inc., 
hicago,  Illinois;  to  acquire  38.24 
percent  of  the  voting  shares  of  Firstcom 
Bancorp.  Inc..  Chicago,  Illinois,  and 
thereby  indirectly  acquire  voting  shares 
of  The  First  Commercial  Bank,  Chicago, 
Illinois. 

4.  Plaza  Bancorp  Inc.,  Chicago, 
Illinois;  to  acquire  20.57  percent  of  the 
voting  shares  of  Firstcom  Bancorp,  Inc., 
Chicago,  Illinois,  and  thereby  indirectly 
acquire  voting  shares  of  The  First 
Commercial  Bank,  Chicago,  Illinois. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  March  25,  2002. 
Robert  deV.  Frierson.  . 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-7551  Filed  3-28-02;  8:45  am] 
BtLUNG  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formattons  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
02-6783)  published  on  page  13183  of  the 
issue  for  Thursday,  March  21,  2002. 
I  Under  the  Federal  Reserve  Bank  of 
Kansas  City  heading,  the  entry  for 
Country  Square  Bancshares.  Inc.. 
Meriden,  Kansas,  is  revised  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt.  Assistant  Vice 
FYesident)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  Countryside  Square  Bancshares, 
Inc.,  Meriden,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 


percent  of  the  voting  shares  of  The  State 
Bank  of  Meriden,  Meriden,  Kansas. 

Comments  on  this  application  must 
be  received  by  April  15,  2002. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  25,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-7552  Filed  3-28-02;  8:45  am] 
BILUNG  COOE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et'seq.) 
(BHC  Act),  Regidation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Govemors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemors  not  later  than  April  24.  2002. 

A.  Federal  Reserve  Banlc  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1 .  Peoples  Bancorp,  Rock  Valley, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
Peoples  Bank,  Rock  Valley,  Iowa. 

Applicant  also  has  applied  to  retain 
Peoples  Financial  Inc.,  Rock  Valley, 
Iowa,  and  thereby  engage  in  insurance 


activities  in  a  place  less  than  5,000. 
pursuant  to  Section  225.28(b)(ll)(iii)(A) 
of  Regulation  Y. 

Board  of  Govemors  of  the  Federal  Reserve 
Systep,  March  26,  2002. 
Robert  deV.  Frierson. 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  02-7705  Filed  3-28-02;  8:45  am] 
BIUJNG  COOE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  information  Collection 
Activities;  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
•periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  9btain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Office  at  (202)  619- 
2118  or  e-mail  Geerie.Jones@HHS.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project  1.  Voluntary  Survey 
to  Assess  the  Implementation  of  the 
Federal  Grant  Streamlining  Program 
under  Public  Law  106-107— NEW— The 
Depcirtment  of  Health  and  Human 
Services,  as  the  lead  agency  in  the 
implementation  of  the  Federal  Financial 
Assistance  Mcmagement  Improvement 
Act  of  1999,  will  conduct  a  study  for 
gauging  the  overall  performance  of  the 
Federal  government  in  meeting  the 
standards  for  the  streamlined  grants 
process.  This  survey  will  be  used  to 
improve  the  efficiency,  quality,  and 
timeliness  of  the  grants  awarding 
process,  as  well  as  to  strengthen  its 
partnership  with  the  grantee 
community.  Respondents:  State,  Local 
or  Tribal  Government,  Business  or  other 
for-profit,  non-  jrofit  Institutions — 
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Reporting  Burden  Information — Number 
of  Respondents:  13,000;  Frequency  of 
Response:  once  every  two  years; 
Average  Burden  per  Response:  15 
minutes;  Total  Burden  3.250  hours. 

Send  comments  via  e-mail  to 
Geerie.fones@HHS.gov,  or  mail  to  OS 
Reports  Clearance  Office,  Room  503H, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW., 
Washington,  DC,  20201.  Comments 
should  be  received  within  60  days  of 
this  notice. 

Dated:  March  21,  2002. 
Kerry  Weems, 

Acting  Deputy  Assistant  Secretary,  Budget. 
|FR  Doc.  02-7556  Filed  3-2&-02;  8:45  am) 

BILUNG  CODE  41$1-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Emergency  Awards  for  Healthcare 
Under  Section  319  of  the  PHS  Act 
Grants  for  Immediate  Response 

agency:  Department  of  Health  and 

Human  Services. 

action:  Notice  of  availability  of  funds. 

SUiNMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  announces  the 
availability  of  a  competitive  grant 
program  for  the  purpose  of  providing 
emergency  funding  for  health-related 
costs  incurred  by  organizations  as  a 
result  of  the  terrorist  acts  that  occurred 
on  September  11.  2001. 

Name  of  Grant  Program:  Grants  for 
Immediate  Response. 

Program  Authorization:  Section  319 
of  the  Public  Health  Service  Act,  42 
U.S.C.  247d. 

Amount  of  funding  available:  $140 
million.  There  is  no  cap  on  the  amount 
of  funding  for  an  applicant. 

Eligible  Applicants:  Public  entities, 
not-for-profit  entities,  and  Medicare  and 
Medicaid  enrolled  suppliers  and 
institutional  providers  that  incurred 
healthcare-related  costs  which  were 
directly  attributable  to  the  public  health 
emergency  resulting  from  terrorist  acts 
on  September  11,  2001.  Examples  of 
applicants  that  may  be  eligible  for  this 
program  include,  but  are  not  limited  to, 
hospitals,  clinics,  faculty  practices, 
mental  health  providers,  blood  centers, 
home  health  agencies,  and  ambulance 
companies. 

This  program  is  intended  to  provide 
funding  to  those  organizations  that  were 
most  directly  affected  in  the  disaster 
response  efforts.  Accordingly,  in 
addition  to  meeting  the  organizational 
requirements  described  above,  an 
applicant  must  also  provide  healthcare 


services  in  the  following  geographic 

areas: 

NY:  New  York  County,  Queens 
County,  Kings  County,  Bronx  County. 
Richmond  County.  Westchester  County. 
Nassau  County. 

NJ:  Hudson  County.  Essex  County. 
Bergen  County.  Union  County. 
Middlesex  County. 

VA:  Fairfax  Coimty.  Arlington  City. 
Alexandria  City. 

DC:  Washington.  D.C. 

MD:  Montgomery  County.  Prince 
George's  County. 

PA:  Somerset  County. 

The  highest  priority  for  funding  will 
be  given  to  the  following  applicants: 

•  A  healthcare  entity  that  treated  the 
greatest  number  of  patients  injured  at  a 
terrorist  attack  site  (i.e.,  World  Trade 
Center;  Pentagon;  Somerset.  PA  plane 
crash  site),  particularly  those  entities 
that  provided  specialized  services  such 
as  bum  care  and  severe  trauma  care. 

•  A  healthcare  entity  that  is  located 
closest  to  an  attack  site  and/or  where 
traffic  disruptions  and  road/timnel/ 
bridge  closings  restricted  patient  access 
to  the  facility  or  services. 

Applicants  with  multiple  sites  or 
operating  divisions  that  are  part  of  one 
corporation  must  submit  one 
consolidated  application  for  the  entire 
corporate  entity;  however,  a  separate 
analysis  must  be  provided  for  each  site 
where  losses  are  claimed.  Applicants 
that  are  subsidiary  corporations  of  a 
parent  organization  or  system  should 
only  include  information  and  data  for 
their  specific  corporation.  For  systems 
with  multiple  corporate  subsidiaries 
each  corporate  entity  that  requests  grant 
support  must  file  a  separate  application. 
This  program  is  intended  to  cover  the 
net  losses  to  a  corporation  as  a  result  of 
the  September  1 1  terrorist  acts; 
therefore,  for  a  multi-site  applicant,  any 
losses  at  one  site  must  be  reduced  by 
any  gains  at  another  site. 

Applicants  that  submitted 
applications  for  the  first  round  of 
funding  ($35  million)  under  the  Grants 
for  Immediate  Response  program,  but 
who  were  deemed  ineligible  or  did  not 
receive  the  full  funding  for  which  they 
were  deemed  eligible,  must  submit  all 
information  outlined  in  this  notice,  and 
must  meet  all  requirements  in  this 
notice,  in  order  to  receive  consideration 
for  funding  under  this  program. 

Faith-based  and  community 
organizations  that  provide  healthcare 
services,  meet  the  above  criteria  and 
have  incurred  allowable  costs  are 
eligible  to  receive  funding  from  this 
program.  Individuals  are  not  eligible  for 
funding  under  this  program. 

Allowable  costs:  Healthcare-related 
costs  incurred  by  an  eligible  applicant 


as  a  result  of  the  terrorist  acts  on 
September  11,  2001.  Requests  can 
include  costs  incurred  between 
September  11,  2001  and  December  31, 
2001.  "Healthcare-related  costs"  is 
defined  as  increased  expenses  or  lost 
revenues  related  to  the  provision  of 
patient  care. 

Personnel  costs,  supplies,  and 
contractual  expenses  for  health  care 
services  are  examples  of  allowable 
expenses.  Lost  or  foregone  revenues 
incurred  during  the  period  from 
September  11,  2001  through  December 
31,  2001,  will  also  be  considered 
eligible  costs  for  the  purposes  of  this 
program.  All  eligible  costs  must  directly 
relate  to  the  provision  of  health  care. 

Allowable  costs  are  costs  for  which    • 
payment  and/or  reimbursement  has  not 
been  (and  is  not  expected  to  be) 
received  and/or  the  applicant  is'not 
eligible  for  reimbursement.  This 
program  will  cover  only  direct  costs 
(i.e.,  costs  that  can  be  specifically 
identified  with  a  particular  project  or^ 
program). 

Costs  for  which  funding  is  awarded 
will  be  subject  to  verification  and 
validation,  including  audits  by  the 
Office  of  the  Inspector  General,  after 
grants  are  awarded.  The  grants  are  also 
subject  to  the  general  provisions 
applicable  to  Federal  grants  awarded  by 
the  Department  of  Health  and  Human 
Services  [see  45  CFR  parts  74  and  92). 
including  applicable  cost  principles 
incorporated  by  those  regulations.  For 
profit  organizations  should  pay 
particular  attention  to  45  CFR  74.81, 
which  requires  that  no  HHS  funds  may 
be  paid  as  profit  to  any  recipient  even 
if  the  recipient  is  a  commercial 
organization. 

Unallowable  costs:  Unallowable  costs 
include,  but  are  not  limited  to,  the , 
following: 

•  Costs  that  are  eligible  for 
reimbursement  or  payment  from  any 
other  soiures  (including  FEMA  funding 
for  crisis  coxmseling.  emergency 
protective  measures  and  damaged 
buildings,  equipment,  and  vehicles) 

•  Research  activities 

•  Legal  costs 

•  Political  and  lobbying  activities 

•  Subgrants  to  other  organizations 

•  Piuxhase  of  real  property 

•  Indirect  costs  and  overhead 

•  Expenses  intended  to  prepare  for 
future  similar  events 

•  Increased  expenses  or  lost  revenues 
unrelated  to  the  provision  of  healthcare 

•  Costs  related  to  the  start-up  of  new 
services 

Applicant  submission:  All 
applications  must  be  submitted  to  the 
following  addresses: 
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1.  HRSA  Grants  Application  Center 
(Original  Copy),  901  Russell  Avenue, 
Suite  450,  Gaithersburg,  MD  20879. 
Division  of  Facilities  Compliance  and 
Recovery  (Duplicate  Copy).  Room 
lOC-16.  5600  Fishers  Lane,  Rockville, 
MD  20857. 

Applications  must  be  postmarked  by 
May  13,  2002,  and  must  be  received  in 
time  for  submission  to  the  Objective 
Review  Committee.  A  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Post  Office  will  be  accepted  in  lieu 
of  a  postmark.  Private  metered 
postmarks  shall  not  be  acceptable  as 
prool  of  timely  mailing.  The  submission 
of  application  spreadsheets,  which  must 
be  done  on  disk  or  electronically,  must 
comply  with  the  above  due  date. 

Application  requirements:  All  of  the 
information  enumerated  in  items  1 
through  9  below  must  be  submitted  in 
the  application.  AH  information  must  be 
submitted  on  standard  size  paper  (8.5" 
X  11").  Information  must  be  submitted  in 
the  same  order  as  presented  below. 
Failure  to  address  all  information  in 
each  item  may  result  in  an  applicant 
being  deemed  ineligible  or  receiving  a 
reduced  level  of  funding. 

These  application  requirements 
include  the  submission  of  four 
spreadsheets.  These  spreadsheets  must 
be  submitted  electronically  or  on  disk, 
as  well  as  by  hard  copy  with  the  rest  of 
the  application.  Further  information  on 
the  spreadsheets  and  submission 
requirements  is  provided  in  item  9 
below.  Failure  to  adequately  complete 
each  set  of  spreadsheets  may  result  in 
reduced  or  denied  funding. 
Spreadsheets  can  be  downloaded  from 
the  following  Web  site:  http:// 
www.hrsa.gov/osp/gir2.htm. 

1.  Standard  Form  424  with  attached 
assiurances  and  certifications.  The  CFDA 
#  for  this  program  is  93.003.  This  form 
and  attachments  can  be  downloaded 
fitjm  the  following  Web  site:  http:// 
www.hrsa.gov/osp/gir2.htm. 
Additionally,  you  may  call  Mr.  Eulas 
Dortch  at  301  443-8007  if  you  would 
like  these  forms  mailed  to  you. 

2.  Narrative  information.  Information 
in  this  section  may  not  exceed  6  pages. 
Any  narrative  information  in  excess  of 
6  pages  may  not  be  considered  in  the 
review  of  an  application.  Applicants 
with  multiple  sites  must  provide  the 
narrative  information  broken  out  for 
each  site  (each  site  is  allowed  6  pages 
of  narrative). 

a.  Summary  narrative  of  actions  taken 
by  the  applicant  in  providing  patient 
care  services,  or  preparing  to  provide 
patient  services,  to  victims  of  the  World 
Trade  Center,  Pentagon,  or  Somerset,  PA 
terrorist  acts.  Describe  actions  taken. 


and  number  of  patients  from  the  attack 
zones  treated,  and  types  of  patient  care 
provided.  Information  included  in  this 
section  must  reconcile  with  data 
contained  in  Spreadsheet(s)  #1 — 
Response  Efforts  and  Access 
Restrictions. 

b.  Siunmary  narrative  of  impediments 
resulting  from  the  terrorist  attacks, 
including  traffic  restrictions  that 
prevented  patients  from  accessing/ 
utilizing  your  facility/service.  Indicate 
your  facility's  location  in  relation  to  the 
traffic  restrictions.  Indicate  what  travel 
restrictions  were  imposed,  the  time 
period  during  which  travel  restrictions 
were  in  place,  the  area  covered,  and  the 
extent  to  which  patients  and/or 
emergency  vehicles  could  not  access 
your  facility  or  services.  Provide  an 
estimate  of  the  total  patients  (inpatient 
and  outpatient)  that  were  unable  to 
access  your  facility  because  of  these 
restrictions,  beginning  September  11, 
2001.  Information  included  in  this 
section  must  reconcile  with  data 
contained  in  Spreadsheet(s)  #1 — 
Response  Efforts  and  Access 
Restrictions. 

c.  Summary  narrative  of  total 
financial  impact  on  healthcare  services 
of  the  applicant  directly  attributable  to 
the  terrorist  attacks  had  from  September 
11,  2001,  through  December  31,  2001. 
This  should  only  address  those  services 
that  provide  or  directiy  support 
healAcare  services  of  the  applicant.  If 
the  applicant  provides  services  not 
direcUy  related  to  the  provision  of 
support  of  heedthcare  services,  those 
costs  should  be  excluded  from  this 
application.  Provide  an  estimate  of  the 
lost  patient  revenues  and  explain  the 
methodology  used  in  estimating  the  lost 
revenues.  Provide  an  estimate  of 
increased  expenses  and  identify  those 
activities  that  required  additional 
expenses.  Information  included  in  this 
section  must  reconcile  with  data 
contained  in  Spreadsheet(s)  #2 — 
Breakdown  of  Lost  Revenues  and 
Increased  Expenses. 

d.  Itemization  and  justification  for  all 
increased  expenses  and  lost  revenues 
described  in  2c  above.  Funding  can  be 
sought  for  a  combination  of  lost 
revenues  and  increased  expenses;  in 
such  cases  clearly  delineate  the  amoimt 
attributable  to  lost  revenue  and  the 
amount  attributable  to  increased 
expenses.  Increased  expenses  should  be 
clearly  itemized  to  show  how  each 
component  of  these  costs  was 
determined  and  calculated.  The 
itemization  of  increased  expenses  must 
clearly  identify  and  offset  any 
additional  revenues  received  due  to  the 
increased  expenses.  Lost  revenues 
should  be  separately  shown  and  also 


must  be  clearly  itemized  to  show  how 
each  component  of  these  costs  was 
determined  and  calculated.  The 
itemization  of  lost  revenues  must  clearly 
identify  and  offset  any  reduced 
expenses  related  to  lost  revenues.  All 
assumptions  should  be  clearly 
identified  and  the  basis  for  assumptions 
explained.  Funds  previously  received 
under  HRSA's  Grants  for  Immediate 
Response  program  or  any  other  funding 
relief  must  be  clearly  identified  and  it 
must  be  clear  that  eligible  costs  that 
were  funded  with  any  such  grant  award 
are  not  being  duplicated  in  this  request. 
Information  included  in  this  section 
must  reconcile  with  data  contained  in 
Spreadsheet(s)  #2 — Breakdovra  of  Lost 
Revenues  and  Increased  Expenses. 

e.  Compare  the  operating  results 
shovtrn  in  the  income  statement  for  the 
4-month  period  from  September  2001 
through  December  2001  with  the  same 
period  for  2000.  In  order  to  normalize 
the  information  being  compared, 
identify  all  retroactive  rate  settiements 
(positive  and  negative),  one-time 
transactions,  and  any  other  information 
that  distorts  the  comparison  and  which 

'occurred  in  either  2000  or  2001.  Explain 
how  these  transactions  impact  the  -;. 

comparative  analysis  and  make 
adjustments  accordingly.  The  summary 
impact  of  all  such  transactions  must  be 
clearly  identified  on  Spreadsheet  #3  and 
narrative  information  must  clearly 
document  each  transaction.  Provide  an 
explanation  if  the  4-month  period 
during  2001  does  not  have  a  negative 
variance  (as  compared  to  the  same  4- 
month  period  in  2000)  equal  to  or 
greater  than  the  increased  expenses  and 
decreased  revenues  for  which  grant 
funding  is  sought.  This  analysis  must 
reconcile  with  data  contained  in 
Spreadsheet(s)  #3 — Breakout  of  Income 
and  Expenses.  Funding  determinations 
will  in  part  be  based  on  an  assessment 
of  the  negative  variance  (for  the  overall 
organization)  in  operating  performance 
for  September  2001  through  December 
2001  as  compared  to  the  same  period 
during  2000. 

f.  If  there  is  not  a  clear  and  direct  link 
between  any  of  the  identified  costs  and 
the  terrorist  acts,  provide  an  explanation 
of  the  relationship. 

3.  Identify  the  location  where  the 
services  for  which  funding  is  sought 
were  provided.  Identify  the  closest 
intersection  to  the  site  where  the 
applicant  provides  patient  services. 
Include  a  map  marking  such  location 
along  with  a  legend  showing  relative 
distance  and  any  travel  restrictions 
noted  in  section  2b  above.  If  funding  for 
multiple  sites  is  sought,  note  the 
location  of  each  site. 
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4.  List  all  sites  where  the  applicant 
provides  healthcare  services,  including 
sites  for  which  losses  are  not  requested 
in  this  application.  For  each  site  where 
losses  have  not  been  documented  as 
part  of  this  grant  application,  provide 
summary  financial  information 
explaining  how  those  sites  performed 
during  the  period  from  September  2001 
through  December  2001,  in  relation  to 
performance  during  the  same  period  in 
2000. 

5.  From  the  internal  financial 
statements  of  the  applicant,  a  copy  of 
the  hicome  Statement/Comparative 
Statement  of  Operations  for  the  entire 
corporation/ organization  along  with  all 
schedules  showing  operating  statistics 
(inpatient  and  outpatient)  and  staffing/ 
FTE  information  for  each  of  the 
following  periods.  These  statements  and 
schedules  should  be  included  in  the 
internal  financial  statements  of  the 
applicant  and  are  to  be  submitted 
separate  from,  and  in  addition  to,  all 
spreadsheets  required  in  item  2  above; 
however,  information  shown  in  the 
spreadsheets  must  reconcile  to  these 
statements  and  schedules.  These 
statements  and  schedules  shall  be 
certified  as  true  and  accvirate  by  the 
Chief  Financial  OflRcer  of  the  applicant. 

•  Year-to-date  for  the  8  months 
ending  Augxist  31,  2000 

•  Year-to-date  for  the  8  months 
ending  August  31,  2001 

•  Year-to-date  for  the  12  months 
ending  December  31,  2000 

•  Year-to-date  for  the  12  months 
ending  December  31,  2001 

6.  IRS  confirmation  of  public  or  not- 
for  profit  status,  or  evidence  of  status  as 
Medicare  or  Medicaid  enrolled  supplier 
or  institutional  provider. 

7.  Listing  of  any  additional  Federal, 
State,  or  private  agencies  or 
organizations  and/or  any  insurance 
company  from  which  funding  relief 
and/or  insurance  (including  business 
loss  insurance)  has  been  sought  in 
relation  to  the  September  11,  2001, 
terrorist  acts  (e.g.,  HRSA,  FEMA.  Red 
Cross).  Include  amount  of  funding 
requested  and  description/explanation 
of  basis  for  any  such  request,  and  the 
outcome  or  pending  status  of  each 
request.  Any  funding  that  has  been 
received  must  be  clearly  identified  in 
your  budget  itemization  and 
justification  included  in  the  narrative 
and  shall  be  offset  against  any  eligible 
losses  to  avoid  duplicative  funding. 
Identify  and  segregate  any  funding  being 
sought  for  mental  health  services  and 
explain  why  funding  is  not  available 
from  the  $22  million  provided  by  FEMA 
for  crisis  coimseling. 


8.  Statement/assurance  from  an 
authorized  representative  of  the 
applicant  that: 

a.  Expenses/lost  revenues  for  which 
grant  funding  is  sought  are  not  eligible 
for  reimbursement  and/or  payment  from 
"Medicare,  Medicaid,  FEMA; 

b.  Reimbursement  and/or  payment 
will  not  be  sought  from  Medicare, 
Medicaid,  or  FEMA  for  any  expenses/ 
lost  revenues  covered  by  the  grant; 

c.  Grant  funds  will  not  be  used  to 
supplant  any  Federal  or  non-Federal 
funds  that  are  received  for  the  activities 
or  purposes  for  which  funding  is  sought; 
and 

d.  If  the  applicant  has  sought  funding 
from  another  source  for  the  same 
expenses  and/or  lost  revenues  and  is 
imcertain  as  to  whether  such  request(s) 
will  be  approved,  it  must  include  an 
assurance  that  if  that  funding  is 
received,  funding  from  this  program 
will  be  returned. 

9.  Application  Spreadsheets.  Four 
spreadsheets  are  described  below. 
Spreadsheets  should  be  downloaded 
from  the  following  Web  site:  http:// 
www.hrsa.gov/osp/gir2.htm. 

Do  not  change  the  format  or  add  any 
additional  rows  or  columns  to  the 
spreadsheets.  All  of  the  spreadsheets 
must  be  completed  by  all  applicants.  If 
any  of  the  information  requested  on  a 
spreadsheet  is  not  readily  available, 
then  reasonable  efforts  will  be  made  to 
develop  and/or  obtain  the  information. 
Be  sure  to  submit  spreadsheets  for  all 
components  of  a  corporation/ 
organization  as  specified  below. 
Spreadsheets  can  be  found  at  the 
following  website.  These  spreadsheets 
must  be  submitted  electronically  or  by 
disk,  in  accordance  with  the  specific 
instructions  in  this  section.  Electronic 
submissions  should  be  sent  to  the 
following  e-mail  address:  gir2@hrsa.gov. 
In  the  subject  Une  identify  the  applicant 
name  and  Employee  Identification 
Number.  If  submitting  the  information 
by  disk,  it  must  be  sent  to  the  following 
address:  Mr.  Eulas  Dortch,  HRSA/OSP/ 
DFCR,  5600  Fishers  Lane,  Room  lOG- 
16,  Rockville,  MD  20857. 

Disks  and/or  electronic  submission  of 
application  spreadsheets  are  subject  to 
the  same  due  dates  as  the  application. 
Additionally,  a  hard  copy  of  all 
spreadsheets  must  be  included  with 
each  application.  Each  hard  copy 
spreadsheet  must  be  signed  by  the  Chief 
Financial  Officer,  attesting  to  the 
accuracy  of  the  information. 

a.  Spreadsheet  #1 — Response  Efforts 
and  Access  Restrictions.  A  separate 
spreadsheet  must  be  completed  for  each 
site  where  losses  are  claimed. 
Additionally,  a  consoUdated 


spreadsheet  must  be  completed  for  the 
entire  corporation/organization. 

b.  Spreadsheet  #2 — Breakdowm  of 
Lost  Revenues  and  Increased  Expenses. 
A  separate  spreadsheet  must  be 
completed  for  each  site  where  losses  are 
claimed.  Additionally,  a  consolidated 
spreadsheet  must  be  completed  for  the 
entire  corporation/organization.  The 
consolidated  spreadsheet  may  not 
exceed  the  sum  of  the  losses  at 
individual  sites.  The  maximum  amount 
an  applicant  will  be  eligible  to  receive 
shall  not  exceed  the  losses  docmnented 
in  these  spreadsheets. 

c.  Spreadsheet  #3— Breakout  of 
Income  and  Expenses.  A  separate 
spreadsheet,  must  be  completed  for  each 
site  where  the  applicant  provides 
healthcare  services.  Additionally,  a 
consolidated  spreadsheet  must  be 
completed  for  the  entire  corporation/ 
organization. 

d.  Spreadsheet  #4— Operating 
Statistics  and  Staffing  Information.  A 
separate  spreadsheet  must  be  completed 
for  each  site  where  the  applicant 
provides  healthcare  services. 
Additionally,  a  consolidated 
spreadsheet  mrust  be  completed  for  the 
entire  corporation/organization. 

Review  Criteria:  1.  Demonstration  that 
the  services  provided,  expenses 
incurred,  and/or  lost  revenues  for  which 
the  grant  is  sought  are  attributable  to 
terrorist  acts  on  September  11,  2001. 

2.  Soundness  of  the  narrative. 

3.  Reasonableness  and  clarity  of 
budget  justification,  particularly  the 
methodology  and  calculations. 

4.  Consistency  of  documented  costs 
with  the  negative  financial  impact 
shown  in  the  financial  statements. 

5.  Demonstration  of  most  (direct 
participation  in  the  response  efforts  as 
evidenced  by  any  of  the  following: 

a.  Proximity  to  the  attack  zone. 

b.  Number  of  patients  from  the  attack 
zone  served  by  the  applicant. 

c.  Provision  of  specialized  services  to 
patients  from  the  attack  zone  by  the 
applicant. 

Program  Contact  Person:  Mr.  Eulas 
Dortch  ,  Director,  Division  of  Facilities 
Compliance  and  Recovery,  HRSA  Office 
of  Special  Programs,  Room  lOC-16, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301  443-8007  (phone),  301  443- 
0619  (fax),  edortc/i@/irsa.gov  (e-mail). 

Dated:  March  26,  2002. 
Tommy  G.  Thompson, 

Secretary. 

[FR  Doc.  02-7739  Filed  3-28-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclwt  No.  02rM)054] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Labeling 
Requirements  for  Color  Additives 
(Other  Than  Hair  Dyes)  and  Petitions; 
Correction 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  February  28,  2002  (67  FR 
9297).  The  document  announced  an 
opporttmity  for  pubUc  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency;  specifically, 
comments  on  requirements  relating  to 
the  approval  and  labeling  of  color 
additives. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Tucker,  Office  of  Policy,  Planning, 
and  Legislation  (HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7010. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
02-4859,  appearing  on  page  9297  in  the 
Federal  Register  of  Thursday,  February 
28,  2002,  the  following  correction  is 
made: 

1.  On  page  9297,  in  the  third  column, 
under  SUPPLEMENTARY  INFORMATION,  the 
OMB  control  number  "0910-01850"  is 
corrected  to  read  "0910-0185". 

Dated:  March  22,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-7525  Filed  3-28-02;  8:45  am] 

BILUttG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0104] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Consumer 
Handling  of  Ready-to-Eat  Foods 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 


information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  collection  that  will 
occur  during  research  to  d^ermine  how 
consimiers  handle  ready-to-eat  (RTE) 
food  products  and  how  consumer 
practices  impact  the  microbiological 
safety  of  RTE  foods. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  May  28,  2002. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  pubUshing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 


the  methodology  and  assimiptions  used: 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of  , 
information  technology. 

Consumer  Handling  of  Ready-to-Eat 
Foods 

Section  402  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (tiie  act)  (21  U.S.C. 
342)  authorizes  FDA  to  regulate  foods  so 
that  they  are  not  adulterated.  FDA's 
research  in  food  safety  seeks  to  reduce 
the  incidence  of  foodbome  illness  by 
improving  the  ability  to  find  new  ways 
to  detect,  enumerate,  and  control 
pathogens  in  the  food  supply.  FDA's 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN)  awarded  two  grants 
of  research  funds  in  September  2001  to 
support  research  into  consumer 
refrigeration  practices  and  shelf-life  for 
RTE  foods  entiUed  "Consumer  Storage 
Length  Practices  for.Ready-to-Eat 
Foods"  and  "Consumer  Handling  of 
Ready-to-Eat  Foods  After  Purchase." 

The  information  that  will  be  collected 
concerns  consumer  handling  of  RTE 
food  products.  The  research  will 
provide  data  on  the  storage  of  RTE  foods 
in  unopened  and  opened  packages  in 
home  refrigerators;  consvimer 
understanding  of  expiration  dates;  and 
consumer  use  of  this  information  in 
making  decisions  regarding  purchases, 
consumption,  and  home  storage 
conditions.  The  data  from  these  surveys 
will  be  used  to  refine  the  Department  of 
Health  and  Human  Services  and  United 
States  Department  of  Agricultiire 
Listeria  monocytogenes  (LM)  risk 
assessment,  issued  in  draft  for  pubUc 
comment  on  January  19,  2001  (66  FR 
5515).  The  values  used  for  home  storage 
of  foods  in  the  draft  LM  risk  assessment 
were  largely  based  on  expert  opinion, 
not  statistically  supportable  data.  Thus, 
the  consumer  storage  data  from  these 
two  grants  will  improve  FDA's 
confidence  in  the  predicted  risks  by 
reducing  the  xmcertainty  in  consiuner 
practices. 

For  the  "Consumer  Storage  Length 
Practices  for  Ready-to-Eat  Foods," 
approximately  2,400  respondents  will 
be  selected  from  an  already  existing 
nationally  representative  web-enabled 
panel.  For  "Consiuner  Handling  of 
Ready-to-Eat  Foods  After  Purchase,"  a 
more  traditional  survey  approach  will 
be  used  and  will  be  conducted  in  three 
parts.  In  part  1,  approximately  400  in- 
person  interviews  will  be  conducted  in 
Tennessee,  Illinois,  Kansas,  Missouri, 
Florida,  and  New  York.  Participants  will 
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be  selected  to  represent  both  sexes, 
different  income  groups  and  education 
levels,  and  a  wide  range  of  adults  from 
different  ethnic  groups.  In  part  2, 100 
respondents  from  part  1  will  complete 


food  diaries  of  specific  foods  from  the 
day  the  food  dairy  is  initiated  until 
those  foods  are  consumed  or  discarded. 
In  part  3,  two  mass  mailings  of 
questioimaires  will  be  conducted  one  in 


fall-winter  and  the  second  in  spring- 
summer  for  a  total  of  2.000  respondents. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  i.— Estimated  Annual  Reporting  Burden ^ 


Wet>-enat>(ed  panel  survey 

Interview  survey 

Food  diary 

Mail  survey 

Total 


No.  of  Respondents 


2,400 
400 
100 

2.000 


Annual  Frequency  per 
Response 


Total  Annual 
Responses 


2.400 
400 
100 

2.000 


Hours  per  Response 


0.25 
0.5 
0.5 
0.3 


Total  Hours 


600 

200 

50 

600 

1,450 


*  There  are  no 


capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  number  of  respondents  given  in 
table  1  is  based  on  the  study  design  in 
the  two  grant  applications.  The  hours 
per  response  was  estimated  based  on 
experience  of  the  grantees  for  similar 
surveys  and  also  on  the  number  of 
questions  to  be  included  in  each  survey 
instnunent. 

Dated:  March  22,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  02-7580  Filed  3-28-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DoctotNo.01N-0301] 

Agency  Infomurtion  CoNactlon 
Activities;  Announcement  of  OMB 
Approvai;  Customer/Partner  Service 
Surveys 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Customer/Partner  Service  Surveys"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto.  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  Inthe 
Federal  Register  of  December  20.  2001 
(66  FR  65723),  the  agency  aimounced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 


a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0360.  The 
approval  expires  on  March  31,  2005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  March  22,  2002. 
Margaret  M.  Dotzel. 
Associate  Commissioner  for  Policy. 
(FR  Doc.  02-7524  Filed  3-28-02;  8:45  am] 

BIUJNO  COOC  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratkm 

[Dock0t  No.  0114-0402] 

Agency  information  Coliection 
Activities;  Announcement  of  OMB 
Approvai;  Medical  Devices;  Third-Party 
Premarket  Sutmisslon  Review  and 
Quality  System  Inspections  Under 
United  States/European  Community 
Mutual  Recognition  Agreement 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  a  collection  of  information  entitled 
"Medical  Devices;  Third-Party 
Premarket  Submission  Review  and 
Quality  System  Inspections  Under 
United  States/European  Community 
Mutual  Recognition  Agreement"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250). 


Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  January  14.  2002  (67 
FR  1770).  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0378.  The 
approval  expires  on  March  31.  2005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  March  22,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-7526  Filed  3-28-02;  8:45  am] 

BMJJNG  COOC  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Drug  Manufacturing  Inspections; 
Public  Worl(shops 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  workshops. 

The  Food  and  Drug  Administration 
(FDA)  is  annoimcing  a  series  of 
workshops  to  discuss  the  application  of 
a  systems-based  approach  to  drug 
manufacturing  inspections.  The 
workshops,  which  will  be  held  in 
collaboration  with  the  Consimier 
Healthcare  Products  Association 
(CHPA).  are  intended  to  provide  a 
regulatory  perspective  on  the  systems- 
based  approach  to  inspections. 
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Date  and  Time:  See  table  1  following 
the  "Location"  section  of  this 
document. 


Location:  b 

ee  table  1  belo 

Table 1 

w 

Meeting  Ad- 

Date and 

FDA  Contact 

dress 

Local  Time 

Person 

NEW  JER- 

Monday, 

Erik  N. 

SEY:  Sher- 

June 17, 

Henrikson 

aton 

2002,  from 

Meadowla- 

8:30  a.m. 

nds  Hotel, 

to  4:30 

2 

p.m. 

Meadowla- 

nds  Plaza, 

East  Ruth- 

eriord,  NJ, 

201-896- 

0500. 

PUERTO 

Monday,  July 

Do. 

RICO:  San 

15,  2002, 

Juan  Mar- 

from 8:30 

riott  Hotel, 

a.m.  to 

- 

1309 

4:30  p.m. 

Ashford 

Ave.,  San 

Juan,  PR, 

800-981- 

8546. 

CALIFORNIA: 

MoTKlay,  Au- 

Do. 

Manhattan 

gust  5, 

- 

Beach  Mar- 

2002, from 

riott  Hotel, 

8:30  a.m. 

1400 

to  4:30 

Parkview 

p.m. 

Dr.,  Man- 

hattan 

Beach,  CA, 

310-546- 

7511. 

Contact 

For  information  regarding 
participation  by  FDA:  Erik  N. 
Henrikson.  Center  for  Drug  Evaluation 
and  Research  (HFD-320).  Food  and 
Drug  Administration.  7520  Standish  PL. 
Rockville.  MD  20855.  301-B27-0072. 
FAX  301-594-2202. 

For  information  regarding  the 
program  or  registration:  Bill  Bradley. 
Consumer  Healthcare  Products 
Association  (CHPA),  1150  Connecticut 
Ave.  NW.,  Washington,  DC  20036.  202- 
429-9260.  FAX  202-223-6835. 

Registrntion:  Anyone  interested  in  the 
workshops  can  obtain  registration 
information  from  Bill  Bradley.  CHPA 
(address  above),  or  a  brochure  with  the 
program  and  registration  form  is 
available  at  http://www.chpa-info.org/ 
meetings/pdfs/ 

2002workshops_updated_22602.pdf. 
This  material  is  also  available  from 
http://www.fda.gov.cder/calendar. 
Space  is  limited.  Please  preregister  by 
the  Friday  prior  to  each  of  these 
meetings  to  confirm  your  participation. 
If  you  need  special  accommodations 


due  to  a  disability,  please  contact  Erik 
N.  Henrikson  (address  above)  at  least  7 
days  in  advance. 
SUPPLEMENTARY  INFORMATION: 

Who  Should  Attend?  This 
announcement  is  directed  toward 
professionals  involved  in  the 
manufacture,  control,  and  regulation  of 
prescription  or  over-the-coimter  drugs 
who  will  benefit  from  these  workshops, 
including:  Process/production 
engineers,  quedity  assurance/quality 
control  and  regulatory  affairs 
professionals,  auditors,  repackers  and 
relabelers,  consultants,  regulatory 
investigators  and  good  manufacturing 
practice  compliance  officials,  and 
reviewing  chemists.  Other  entities  or 
individuals  may  also  be  interested  in 
attending. 

Is  There  a  Registration  Fee  for  This 
Workshop?  Yes,  a  registration  fee  of 
$320.00  payable  to  CHPA  is  required  for 
this  workshop.  This  registration  fee 
includes  workshop  reference  materials 
and  lunch  on  each  day.  Government 
employees  qualify  for  a  discounted  rate 
of  $75.00. 

How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  or  Other  Related  Documents? 
The  notice  of  participation  form, 
information  about  the  workshops,  and 
other  related  documents  are  available 
from  the  information  contacts 
(addresses  above)  or  on  the  Internet  at 
http://www.fda.gov.cder/calender. 

Dated:  March  22,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-7579  Filed  3-28-02;  8:45  am] 

BIUJNG  CODE  4160-01-S 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

FDA  Food  Labeling  and  Allergen 
Declaration;  Public  Workshop 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA).  Office  of 
Regulatory  Affairs  Southwest  Regional 
Small  Business  Program  (Small 
Business  Program),  in  collaboration 
with  FDA's  Center  for  Food  Safety  and 
Applied  Nutrition  and  the  Mid- 
Continental  Association  of  Food  and 
Drug  Officials  is  annoimcing  a  public 
workshop  entitled  "FDA  Food  Labeling 
and  Allergen  Declaration."  This  public 
workshop  is  intended  to  provide 
information  about  FDA  food  labeling 


regulations,  allergen  declaration  and 
other  related  matters  to  the  regulated 
industry,  particularly  small  businesses 
and  startups. 

Date  and  Time:  The  public  workshop 
will  be  held  on  August  14  and  15,  2002. 
from  8:30  a.m.  to  5  p.m. 

Location:  The  public  workshop  will 
be  held  at  the  Center  for  Community 
Cooperation,  Oak  Comer  Room,  2900 
Live  Oak  St.,  Dallas,  TX  75204. 

Contact  David  Arvelo  or  Sue 
Thomason.  Southwest  Regional  Office 
(HFR-SW16),  Food  and  Drug 
Administration.  7920  Elmbrook  Dr., 
suite  102,  Dallas,  TX  75247,  214-655- 
8100,  ext.  130  or  128.  FAX  214-655- 
8114,  or  e-mail:  oraswrsbr@ora.fda.gov. 

Registration:  Pre-registration  by  July 
31,  2002,  is  encouraged.  The  Mid- 
Continental  Association  of  Food  and 
Drug  Officials  has  a  $25  pre-registration 
fee  to  cover  the  cost  of  breaks.  To  pre- 
register, please  complete  the  form  below 
and  send  along  with  a  check  or  money 
order  for  $25  payable  to  the  Mid- 
Continental  Association  of  Food  and 
Drug  Officials,  7920  Elmbrook  Dr..  suite 
102,  Dallas,  TX  75247.  As  an  alternative, 
the  registration  form  can  also  be 
obtained  on  the  Internet  at  http:// 
www.fda.gov/ora/indust_assit/ 
Default.htm.  Directions  to  the  facility 
are  available  at  the  Center  for 
Community  Cooperation  Web  site  at 
http://www.cccdfw.org/pages/ 
location.html.  Seats  are  limited,  please 
submit  the  registration  form  as  soon  as 
possible.  Space  will  be  filled  in  order  of 
receipt  of  registration.  Those  accepted 
into  the  public  workshop  will  receive 
vnitten  confirmation.  Registration  will 
close  after  the  workshop  is  filled.  Onsite 
registration  will  be  done  on  a  space- 
available  basis  on  the  day  of  the  public 
workshop  beginning  at  8  a.m.  The  cost 
of  onsite  registration  is  $35  payable  to 
the  Mid-Continental  Association  of 
Food  and  Drug  Officials.  If  you  need 
special  accommodations  due  to  a 
disability,  please  contact  David  Arvelo 
or  Sue  Thomason  at  least  7  days  in 
advance. 

The  following  information  is 
requested  for  registration: 

Name: 

Agency: 


Mailing  address: 


City: 

Zip  code: 

Phone:  (        ) 
FAX:(     ,)_ 
E-mail: 


State: 


SUPPLEMENTARY  INFORMATION:  The 

workshop  is  being  held  in  response  to 
the  large  volimae  of  food  labeling 
inquiries  from  small  food  manufacturers 
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and  startups  originating  from  the  Dallas 
District  area.  The  Small  Business 
Program  presents  this  workshop  to  help 
achieve  objectives  set  forth  in  section 
406  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (21  U.S.C.  393).  which  include 
working  closely  with  stakeholders  and 
maximizing  the  availability  and  clarity 
of  information  to  stakeholders  and  the 
public.  This  is  consistent  with  the 
purposes  of  the  Small  Business 
Program,  which  are  in  part  to  respond 
to  industry  inquiries,  develop 
educational  materials,  sponsor 
workshops  and  conferences  to  provide 
firms,  particularly  small  businesses, 
with  firsthand  working  knowledge  of 
FDA's  requirements  and  compliance 
policies.  This  workshop-is  also 
consistent  with  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Public  Law  104-121).  as  outreach 
activities  by  government  agencies  to 
small  businesses. 

The  goal  of  the  workshop  is  to  present 
information  that  will  enable 
manufacturers  and  regulated  industry  to 
better  comply  with  labeling 
requirements,  especially  in  light  of 
growing  concerns  about  food  allergens. 
Information  presented  will  be  based  on 
agency  position  as  articulated  through 
regulation,  compliance  policy  guides, 
and  information  previously  made 
available  to  the  pubUc.  Topics  to  be 
discussed  at  the  workshop  include:  (1) 
Mandatory  label  elements.  (2)  nutrition 
labeling.  (3)  claims.  (4)  allergen  policy, 
and  (5)  labeling  of  special  cases.  FDA 
expects  that  participation  in  this 
workshop  will  provide  regulated 
industry  with  greater  understanding  of 
the  regulatory  and  policy  perspectives 
on  food  labeling  and  allergen 
declaration. 

Tmnscripts:  Transcripts  of  the  public 
workshop  will  not  be  available  due  to 
the  format  of  this  workshop.  Workshop 
handouts  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration.  5600  Fishers  Lane,  rm. 
12A-16.  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
public  workshop  at  a  cost  of  10  cents 
per  page. 

Dated:  March  25,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-7583  Filed  3-28-02;  8:45  am] 

BILUNQ  COOC  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98D-0314] 

"Guidance  for  Industry:  Providing 
Regulatory  Submissions  to  CBER  In 
Electronic  Format— Investigational 
New  Drug  Applications  (INDs);" 
Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice^ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  document  entitled 
"Guidance  for  Industry:  Providing 
Regulatory  Submissions  to  CBER  in 
Electronic  Format— Investigational  New 
Drug  Applications  (INDs)"  dated  March 
2002.  The  document  is  intended  to 
provide  guidance  to  sponsors  on  the 
design,  development,  organization,  and 
submission  in  electronic  format  of  an 
IND  to  the  Center  for  Biologies 
Evaluation  and  Research  (CBER).  This 
guidance  finalizes  the  draft  guidance 
that  was  announced  in  the  Federal 
Register  on  June  1. 1998  (63  FR  29741). 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Office  of  Communication.  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
document. 

Submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061.  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nathaniel  L.  Geary.  Center  for  Biologies 
Evaluation  and  Research  (HFM-17). 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  RoekvUle.  MD  20852- 
1448. 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 


L  Background 

FDA  is  announcing  the  availability  of 
a  document  entitled  "Guidance  for 
Industry:  Providing  Regulatory 
Submissions  to  CBER  in  Electronic 
Format — Investigational  New  Drug 
Applications  (INDs)"  dated  March  2002. 
The  agency  has  developed  this  guidance 
to  assist  sponsors  on  the  design, 
development,  organization,  and 
submission  in  electronic  format  of  INDs 
to  CBER.  The  guidance  announced  in 
this  notice  finalizes  the  draft  "Guidance 
for  Industry:  Pilot  Program  for 
Electronic  Investigational  New  Drug 
(eIND)  Applications  for  Biological 
Products"  dated  May  1998  (63  FR 
29741.  June  1.1998). 

This  document  reflects  CBER's 
experience  with  the  electronic  IND  pilot 
program  and  incorporates  knowledge 
gained  from  development  of  the 
electronic  marketing  applications 
guidance  document  entitled  "Guidance 
for  Industry:  Providing  Regulatory 
Submissions  to  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  in 
Electronic  Format — Biologies  Marketing 
Applications  [Biologies  License 
Application  (BLA).  Product  License 
Application  (PLA)/Establishment 
License  Application  (ELA)  and  New 
Drug  Applications  (NDA)l"  November 
12.  1999  (64  FR  61647).  revised.  The 
agency  also  incorporated  suggestions 
and  recommendations  from  sponsors  in 
developing  a  table  of  contents  driven 
navigational  system.  However,  this 
guidance  does  not  address  the  scientific, 
clinical,  and  regulatory  requirements  for 
preparing  an  IND  submission.  These 
requirements  can  be  foxmd  in  title  21  of 
the  Code  of  Federal  Regulations,  part 
312  (21  CFR  part  312).  Part  312  must  be 
followed  in  the  preparation  of  any  IND. 

FDA  currently  is  working  on 
electronic  submissions  in  the  Common 
Technical  Document  (CTD)  format 
developed  by  the  International 
Conference  on  Harmonization  (ICH).  As 
FDA  develops  guidance  on  electronic 
CTD  submissions.  CBER  intends  to 
harmonize  this  guidance  with  the  CTD 
guidance.  This' guidance  describes  how 
sponsors  may  submit  electronic  INDs  to 
CBER.  Sponsors  may  continue  to  submit 
INDs  in  paper  form. 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
This  guidance  document  represents  the 
agency's  current  thinking  on  this  topic. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  ihe  requirement 
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of  the  applicable  statutes  and 
regulations. 

n.  Comments 

Interested  persons  may.  at  any  time, 
submit  written  or  electronic  comments 
to  the  Dockets  Management  Branch  (see 
ADDRESSES)  regarding  this  guidance 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  individuals 
may  submit  one  copy.  Comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www. fda.gov/cber/guidelines. htm  or 
http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  March  13,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-7581  Filed  3-28-02;  8:45  am) 
BiXING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0103] 

Draft  Revised  Compliance  Policy 
Guide;  Male  Condom  Defects; 
Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  revised 
compliance  policy  guide  (CPG)  entitled 
"Male  Condom  Defects  (CPG  7124.21)." 
This  draft  CPG  provides  guidance 
concerning  FDA's  water  leak  testing  and 
air  burst  testing  of  male  condoms.  This 
draft  guidance  is  being  issued  for  public 
comment  only  and  vdll  not  be 
implemented  until  a  final  CPG  is 
announced  in  the  Federal  Register. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  by  June  27.  2002. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  CPG,  current  CPG.  and  Laboratory 
hiformation  Bulletin  (LIB)  No.  4176  to 
the  Division  of  Small  Manufacturers, 
International  and  Consumer  Assistance 
(DSMICA),  Center  for  Devices  and 


Radiological  Health  (CDRH)  (HFZ-220). 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850  (301- 
443-6597  or  outside  MD  1-800-638- 
2041).  Send  two  self-addressed  adhesive 
labels  to  assist  that  office  in  processing 
your  request,  or  fax  your  request  to  301- 
443-8818.  Submit  written  comments  on 
the  draft  CPG  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  information  on  electronic  access  to 
these  docimients. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Famham,  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  2098  Gaither  Rd., 
Rockville.  MD  20850.  301-594-4618. 
ext.  117. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  draft  CPG  entitled  "Male  Condom 
Defects  (CGP  7124.21)"  is  revising  CPG 
7124.21  that  is  currently  entitled 
"Condoms;  Defects — Criteria  for  Direct 
Reference  Seizure."  The  title  of  this  CPG 
was  changed  in  the  draft  document; 
however,  the  CPG  number  remains  the 
same. 

The  purpose  of  this  draft  CPG  is  to 
provide  guidance  to  FDA  personnel 
concerning  FDA's  water  leak  testing  of 
both  latex  and  synthetic  male  condoms 
as  well  as  air  burst  testing  of  latex  male 
condoms. 

In  accordance  with  section  514(c)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360d(c)),  as 
amended  by  the  FDA  Modernization  Act 
of  1997,  the  agency  now  recognizes 
some  voluntary  industrial  standards  for 
purposes  of  meeting  the  act's 
requirements.  For  latex  male  condoms, 
FDA  has  recognized,  in  part,  two 
standards:  (1)  American  Society  for 
Testing  and  Materials'  Standard 
Specification  for  Rubber  Contraceptives 
(Male  Condoms}-ASTM  D3492-97  and 
(2)  International  Organization  for 
Standardization's  Rubber  Condoms 
Standard-ISO  4074-1. 

Several  important  changes  were 
included  in  this  draft  revised  CPG  to 
conform  to  these  two  standards.  For 
water  leak  testing,  the  acceptable  quality 
level  was  lowered  from  0.4  to  0.25  in 
conformance  with  the  two  referenced 
standards.  Regulatory  guidance  and 
sampling  plans  were  included  for  FDA's 
air  burst  testing  for  the  first  time.  FDA 
is  concerned  about  the  ability  of  latex 
condoms  to  resist  breakage  and  has 
implemented  air  burst  testing  as  a 


measure  of  elasticity  and  strength.  A 
"lot"  definition  for  FDA  sampling  and 
more  specific  guidance  on  sampling  and 
analyses  were  also  added  to  the  revised 
draft  CPG. 

n.  Significance  of  Guidance 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  male  condom  defect  regulatory 
guidance  and  test  and  sampling 
methods.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
««perate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regulations.  In  accordance  with 
FDA's  good  guidance  practices  (21  CFR 
10.115).  this  draft  CPG  is  considered 
level  1  guidance.  This  draft  guidance 
document  is  being  issued  for  public 
comment  only  and  is  not  in  effect  at  this 
time.  Only  after  a  notice  of  availability 
is  published  in  the  Federal  Register  for 
the  final  CPG  will  the  agency  implement 
the  revised  policy. 

in.  Electronic  Access 

Copies  of  the  draft  CPG  and  current 
CPG  may  be  downloaded  to  a  personal 
computer  with  access  to  the  Internet. 
The  Office  of  Regulatory  Affairs'  home 
page  includes  these  documents  and  may 
be  accessed  at  http://wwrw.fda.gov/ora. 
The  referenced  documents  will  be 
available  on  the  Compliance  References 
page. 

Facsimiles  of  the  draft  CPG.  current 
CPG,  and  LIB  4176  are  available  from 
DSMICA.  To  receive  the  referenced 
documents  on  your  FAX  machine,  call 
the  CDRH  Facts-On-Demand  (FOD) 
system  at  l-fiOO-899-0381  or  301-827- 
0111  from  a  touch  tone  telephone.  Press 
1  to  enter  the  system.  At  the  second 
voice  prompt  press  1  to  order  a 
document.  Enter  the  document  numbers 
39  (current  CPG).  1399  (draft  CPG)  and 
1400  (LIB  4176)  followed  by  the  poimd 
sign  (#).  Follow  the  remaining  voice  " 
prompts  to  complete  the  request. 

IV.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  this  draft  CPG  by  June  27. 
2002.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  agency  will  review  all 
comments,  but  in  issuing  a  final  CPG, 
need  not  specifically  address  each 
comment.  If  appropriate,  the  agency  will 
make  changes  to  the  CPG  in  response  to 
comments.  Copies  of  the  draft  CPG, 
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current  CPG,  LIB  4176.  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  March  21.  2002. 
Dennis  E.  Baker. 

Associate  Commissioner  for  Regulatory 
Affairs. 
|FR  Doc.  02-7582  Filed  3-28-02:  8:45  ami 

BILUNC  COOe  4160-01-S 


DEPAFrrMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act. 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  National 
Advisory  Committee  scheduled  to  meet 
during  the  month  of  April  2002. 

Name:  Advisory  Committee  on 
Interdisciplinary.  Community-Based 
Linkages. 

Date  and  Time:  April  29.  2002:  8:00  a.m.— 
5:00  p.m.,  April  30,  2002;  8:00  a.m.— 4:00 
p.m. 

Place:  The  Doubletree  Hotel,  1750 
Rockville  Pike.  Rockville,  Maryland  20852. 

The  meeting  is  open  to  the  public. 

Agenda  items  will  include,  but  not  be 
limited  to:  Welcome:  plenary  discussion  of 
interdisciplinary  demonstration  projects  and 
promotion  of  interdisciplinary  teams: 
workforce  issues  linked  to  regional  and  local 
need;  collaboration  with  institutions  that 
train  minority  and  immigrant  health  care 
professionals  in  rural  and  inner  city  areas: 
presentations  by  speakers  representing:  the 
Bureau  of  Health  Professions  (BHPr),  Health 
Resources  and  Services  Administration: 
Committee  members;  the  Division  of  State. 
Community  and  Public  Health,  BHPr:  and 
BHPr  staff  supporting  Committee  activities. 
Meeting  content  will  be  based  on  the 
Committees  charge  under  section  756  of  the 
Public  Health  Service  Act,  to  include 
discussion  and  outline  of  the  2002 
Committee  report  and  scheduling  of  topics 
for  the  next  Committee  meeting  in  lune  2002. 

Public  comment  will  be  permitted  before 
lunch  and  at  the  end  of  the  Committee 
meeting  on  April  30.  2002.  Oral  presentations 
will  be  limited  to  5  minutes  per  public 
speaker.  Persons  interested  in  providing  an 
oral  presentation  should  submit  a  written 
request,  with  a  copy  of  their  presentation  to: 
Mrs.  Tempie  R.  Desai,  Principal  Staff  Liaison, 
Division  of  State.  Community  and  Public 
Health.  Bureau  of  Health  Professions.  Health 
Resources  and  Services  Administration, 
Room  9-105.  5600  Fishers  Lane.  Rockville, 
Maryland  20857,  Telephone  (301)  443-0132. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  any  business 

or  professional  affiliation  of  the  person 

desiring  to  make  an  oral  presentation.  Groups 

having  similar  interests  are  requested  to 

combine  their  comments  and  present  them 


through  a  single  representative.  The  Division 
of  State,  Community  and  Public  Health  will 
notify  each  presenter  by  mail  or  telephone  of 
their  assigned  presentation  time. 

Persons  who  do  not  file  an  advance  request 
for  a  presentation,  but  wish  to  make  an  oral 
statement  may  register  to  do  so  at  the 
Doubletree  Hotel.  Rockville,  Maryland,  on 
April  29,  2002.  These  persons  will  be 
allocated  time  as  the  Committee  meeting 
agenda  permits. 

Anyone  requiring  information  regarding 
the  Committee  should  contact  Mrs.  Desai, 
Division  of  State,  Community  and  Public 
Health.  Bureau  of  Health  Professions.  Health 
Resources  and  Services  Administration, 
Room  9-105,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443-0132. 

Proposed  agenda  items  are  subject  to 
change  as  priorities  dictate. 

Dated:  March  25,  2002. 
)ane  M.  Harrison. 

Director.  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  02-7584  Filed  3-28-02;  8:45  am] 
aiLLMO  cooe  4ias-i9-p 


Council  should  contact  Margaret  Davis, 
staff  support  to  the  National  Advisory 
Coimcil  on  Migrant  Health.  Migrant 
Health  Program.  Bureau  of  Primary 
ilealth  Care,  Health  Resources  and 
Services  Administration,  4350  East- 
West  Highway.  Bethesda,  Maryland 
20814.  Telephone  (301)  594-0291. 

Dated:  March  25,  2002. 
Jane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  02-7585  Filed  3-28-02;  8:45  am) 

BHUNG  cooe  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  May  2002: 

Name:  National  Advisory  Council  on 
Migrant  Health. 

Date  and  Time:  May  1.  2002;  9  a.m. 
to  5  p.m.;  May  2.  2002;  9  a.m.  to  5  p.m. 

Place:  Hyatt  Regency  Indianapolis.  1 
South  Capitol  Avenue.  Indianapolis, 
Indiana.  Phone:  (317)632-1234;  Fax 
(317)616-6299. 

The  meeting  is  open  to  the  public. 

Agenda:  The  agenda  includes  an 
overview  of  general  Council  business 
activities  and  priorities.  Topics  to  be 
addressed  will  include  dissemination  of 
the  Migrant  Health  Issues  Monograph 
Series  and  finaUzing  the  2002 
Recommendations  and  background 
statements.  In  addition,  the  Coimcil  will 
be  discussing  workforce  needs  in  the 
expansion  of  migrant  health  centers. 
Finally,  the  Council  will  attend  the 
National  Association  of  Community 
Health  Centers'  2002  National 
Farmworker  Health  Conference,  which 
is  also  being  held  in  Indianapolis  at  this 
time. 

Agenda  items  are  subject  to  change  as 
priorities  indicate. 

Contact:  Anyone  requiring 
information  regarding  the  subject 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Reimbursement  Rates  for  Calendar 
Year  2002 

AGENCY:  Indian  Health  Service,  HHS. 
ACTION:  Notice. 


summary:  Notice  is  given  that  the 
Director  of  hidian  Health  Service  (IHS), 
under  the  authority  of  sections  321(a) 
and  322(b)  of  the  PubUc  Health  Service 
Act  (42  U.S.C.  248(a)  and  249(b))  and 
section  601  of  the  Indian  Health  Care 
Improvement  Act  (25  U.S.C.  1601).  has 
approved  the  following  rates  for 
inpatient  and  outpatient  medical  care 
provided  by  IHS  facilities  for  Calendar 
Year  2002  for  Medicare  and  Medicaid 
Beneficiaries  and  Beneficiaries  of  other 
Federal  Agencies.  Since  the  inpatient 
rates  set  forth  below  do  not  include 
physician  services.  IHS  facilities  may 
also  be  entitled  to  bill  State  Medicaid 
programs  for  physician  ■services  to  the 
extent  that  those  services  meet 
applicable  requirements  under  an 
approved  State  Medicaid  plan. 


Calendar 
year  2002 


Inpatient  Hospital  Per  Diem  Rate  (Excludes 
Physician  Services) 


Lower  48  States 
Alaska   


$1,507 
1,967 


Outpatient  Per  Visit  Rate  (Excluding  Medicare) 


Lower  48  States 
Alaska    


$197 
374 


Outpatient  Per  Visit  Rate  (Medicare) 


Lower  48  States 
Alaska   


$160 
364 


Medicare  Part  B  Inpatient  Ancillary  Per  Diem 
Rate 


Lower  48  States 


$287 
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Calendar 
year  2002 

Alaska    

687 

Outpatient  Surgery  Rate  (Medicare) 

Established  Medicare  rates  for  freestanding 
Ambulatory  Surgery  Centers. 

Effective  Date  for  Calendar  Year  2002 
Rates 

Consistent  with  previous  aimual  rate 
revisions,  the  Calendar  Year  2002  rates 
will  be  effective  for  services  provided 
on/ or  after  January  1,  2002  to  the  extent 
consistent  with  payment  authorities 
including  the  applicable  Medicaid  State 
plan, 

rlatory  Impact 
. .  J  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(RFA)  (Pub.  L.  96-354).  Executive  Order 
12866  directs  agencies  to  assess  all  cost 
and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  Regulatory  Impact  Analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  annually).  This 
notice  is  not  a  major  rule  because  we 
have  determined  that  the  economic 
impact  will  be  negligible. 

.  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million.  This  rule 
will  not  have  a  significant  economic 
effect  on  these  governments  or  the 
private  sector. 

The  Department  has  determined  that 
this  notice  does  not  have  a  substantial 
effect  on  States  or  local  governments 
under  Executive  Order  13132  and  will 
not  interfere  with  the  roles,  rights  and 
responsibilities  of  States  or  local 
govenunents. 

We  are  not  preparing  an  analysis  for 
the  RFA  because  we  have  determined, 
and  we  certify,  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 


Dated:  January  28,  2002. 
Rol>ert  G.  McSwain. 

Acting  Director,  Indian  Health  Service. 
[FR  Doc.  02-7723  Filed  3-28-02;  8:45  am) 
BILUNG  CODE  4160-16-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
if  hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  SBIR  Title 
181. 

Date:  April  18-19,  2002. 

T/me:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Lalita  D-  Palekar,  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  bf 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8105,  Bethesda, 
MD  20892-7405,  (301)  496-7575. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research:  93.396.  Cancer  Biology 
Research;  93.397;  Ckncer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control  National  Institutes  of  Health, 
HSS) 

Dated:  March  22,  2002. 
La  Verne  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-7615  Filed  3-28-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting.  ' 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C..' 
as  amended.  The  grant  applications  and 
the  discussions  coiild  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Comparative  Medicine, 

Date:  April  10,  2002.. 

Time;  10  AM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Office  of  Review.  National  Center  for 
Research  Resources,  6705  Rockledge  Drive, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Sheryl  K.  Brining,  PHD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health.  One 
Rockledge  Center,  MSC  7965,  6705 
Rockledge  Drive.  Suite  6018,  Bethesda,  MD 
20892-7965,  301-435-0809. 
brinings@ncrr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  tiiiiing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333: 
93.371.  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS)  : 

Dated:  March  25,  2002. 
UVeme  Y.  Stringfieid. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-7621  Filed  3-28-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  March  26. 
2002.  8:30  AM  to  March  26.  2002.  5  PM, 
Four  Points  by  Sheraton  Bethesda.  8400 
Wisconsin  Avenue,  Bethesda,  MD. 
20814  which  was  published  in  the 
Federal  Register  on  February  22.  2002. 
67  FR  8277. 

The  meeting  will  be  held  on  April  3. 
2002.  Holiday  hin  Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase. 
Maryland.  The  time  of  the  meeting 
remains  the  same.  The  meeting  is  closed 
to  the  public. 

Dated:  March  22,  2002. 
LaVerae  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-7613  Filed  3-28-02;  8:45  am) 

MLUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel  Equipment  Supplements. 

Date:  April  15-16,  2002. 

Time:  8  am  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Richard  I.  Martinez,  PhD, 
Scientific  Review  Administrator,  Office  of 


Scientific  Review.  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health.  Natcher  Building.  Room  1AS-19G. 
Bethesda.  MD  20892-6200.  (301)  594-2849. 
This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research:  93.862,  Genetics  and  Development 
Biology  Research;  93.88,  Minority  Access  to 
Research  Careers;  93.96,  Special  Minority 
Initiatives,  National  Institutes  of  Health, 
HHS) 

Dated:  March  22,  2002. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-7616  Filed  3-28-02;  8:45  am] 

BILUNQ  COOE  4140-01-M] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Services;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council. 

The  meeting  will  be  open  to  the  - 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(b)(4) 
and  552b(c)(6).  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
General  Medical  Sciences  Council. 

Date:  May  9-10,  2002. 

Closed:  May  9,  2002,  8:30  AM  to  10:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2.  Bethesda,  MD 
20892. 


Open:  May  9,  2002, 10:30  AM  to  5:00  PM. 

Agenda:  For  the  discussion  of  program 
policies  and  issues,  opening  remarks,  report 
of  the  Director,  NIGMS.  new  potential 
opportunities  and  other  business  of  Council. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Closed:  May  10,  2002,  8:30  AM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Contact  Person:  Norka  Ruiz  Bravo,  Phd, 
Associate  Director  for  Extramural  Activities, 
National  Institute  of  General  Medical 
Sciences,  National  Institutes  of  Health, 
Natcher  Building,  Room  2AN24G,  Bethesda, 
MD  20892,  (301)  594-4499. 

]n  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for 
entrance  into  the  building  by  non- 
governmental employees.  Persons 
without  a  govenmient  I.D.  will  need  to 
show  a  photo  I.D.  and  sign-in  at  the 
security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
pub.nigms.nih.gov/council/.  where  an 
agenda  and  any  additional  information 
for  the  meeting  will  be  posted  when 
available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  March  22,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-7617  Filed  3-28-02;  8:45  ami 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Coimcil  on  Aging. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  to  space  available. 
Individuals  who  plan  to  attend  and 
need  specisd  assistance,  such  as  sign 
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language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposcds. 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Aging. 

Date:  May  21-22,  2002. 

Closed:  May  21,  2002,  3  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike,  Bidg.  31,  C-Wing,  Conference 
Room  6,  Bethesda,  MD  20892. 

Open:  May  22.  2002,  8  AM  to  1:15  PM. 

Agenda:  Call  to  Order;  Geriatrics  Program 
Review  Report;  Task  Force  on  Minority 
Aging  Research  Report;  Working  Group  on 
Program  and  Clinical  Investigators  Working 
Group  Reports. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike.  BIdg.  31,  Conference  Room  6, 
Bethesda,  MD  20892. 

Contact  Person:  Miriam  F.  Kelty,  PhD, 
Director,  Office  of  Extramural  Affairs, 
National  Institute  on  Aging,  National 
Institutes  of  Health,  7201  Wisconsin  Avenue, 
Suite  2C218,  Bethesda,  MD  20892,  301-496- 
9322. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for 
entrance  into  the  building  by  non- 
government employees.  Persons  without 
a  government  I.D.  will  need  to  show  a 
photo  I.D.  and  sign-in  at  the  security 
desk  upon  entering  the  building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nih.gov/nia/naca/ ,  where  an 
agenda  and  any  additional  information 
for  the  meeting  will  be  posted  when 
available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institytes  of  Health,  HHS)  ; 

Dated:  March  22,  2002. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-7618  Filed  3-28-02;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 


National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C-.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date;  May  15,2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Richard  (.  Bartlett,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases.  Natcher  BIdg./Bldg.  45.  MSC 
6500/Room  5AS-37B,  Bethesda,  MD  20892. 
(301)594-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  March  25,  2002. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory^ 

Committee  Policy. 

(FR  Doc.  02-7619  Filed  3-28-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  wdth  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C," 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-65,  Review  of  R44 
Grants. 

Date:  April  23.  2002. 

Time:  1  PM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive.  Natcher  Building, 
Conference  Room  C,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PHD, 
DMD,  Scientific  Review  Administrator,  45 
Center  Drive.  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health.  Bethesda,  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-50.  Review  of  ROl 
Grants. 

Dafe:  April  25,  2002. 

Time:  1  PM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
•applications. 

Place:  45  Center  Drive.  Natcher  Building. 
Conference  Room  C,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Anna  Sandberg  MPH, 
DRPH,  Scientific  Review  Administrator, 
National  Institute  of  Dental  &  Craniofacial 
Res..  45  Center  Drive,  Natcher  Building,  Rm. 
4AN44F,  Bethesda,  MD  20892,  (301)  594- 
3089. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-62,  Review  of  R44 
Grants. 

Date:  April  30,  2002. 

Time:  10  AM  to  12  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PHD, 
DMD,  Scientific  Review  Administrator,  45 
Center  Drive.  Natcher  Building.  Rm.  4AN- 
44F,  National  Institutes  of  Health.  Bethesda. 
MD  20892,  (301)  594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS). 

Dated:  March  25,  2002. 
La  Verne  Y.  Stringfield.  / 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-7620  Filed  3-28-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  ci  meeting  of  the  AIDS 
Research  Advisory  Committee,  NIAID. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  AIDS  Research 
Advisory  Committee.  NIAID. 

Date:  May  30.  2002. 

Time:  1:00  p.m.  to  5:30  p.m. 

Agenda:  The  Committee  will  provide 
advice  on  scientific  priorities,  policy,  and 
program  balance  at  the  Division  level.  The 
Committee  will  review  the  progress  and 
productivity  of  ongoing  efforts,  and  identify 
critical  gaps/obstacles  to  progress. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2.  Bethesda.  MD 
20892. 

Contact  Person:  Rona  L.  Siskind,  Executive 
Secretary,  AIDS  Research  Advisory 
Committee,  Division  of  AIDS.  NIAID/NIH. 
Room  4139.  6700-B  Rockledge  Drive,  MSC 
7610.  Bethesda,  MD  20892-7601.  301^35- 
3732. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  March  19,  2002. 
LaVeme  Y.  Stringfield. 

Director.  Officaof  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-7622  Filed  3-28-02;  8:45  am] 

BILUNC  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Global  Impact  of  Respiratory 
RNA  Viruses  on  Cellular  Pathways. 

Date:  April  16.  2002. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700-B  Rockledge  Drive.  Room 
2103.  Bethesda,  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  Anna  Ramsey-Ewing,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program.  Division  of  Extramural 
Activities,  NIAID.  NIH.  Room  2217,  6700-B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892-7616.  (301)  496-2550.  arl5o@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
.  and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  March  19.  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  02-7623  Filed  3-28-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Review  of  Clinical 
Trials. 

Date:  April  10,  2002. 

Time:  3:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  2  Democracy  Plaza,  6707  Democracy 
Blvd.,  Room  750,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Neal  A.  Musto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  750,  6787 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892-6600.  (301) 
594-7798.  muston@extra.niddk.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel;  RFA  DK6i-026; 
Functional  Atlas  of  Orphan  Nuclear 
Receptors. 

Date:  April  23,  2002. 

Time:  12  p.m.  to  6  p.m. 

Agenda:  To  revievy  and  evaluate  grant 
applications. 

Place:  Marriott,  6711  Democracy 
Boulevard,  Bethesda.  MD  20817. 

Contact  Person:  Michele  L.  Barnard,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA.  NIDDK,  National  Institutes  of 
Health,  Room  753,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892.  (301)  594- 
8898. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel;  Growth  Hormone. 

Date:  April  30.  2002. 

Time:  10  a.m.  to  12  p.m. 

Agenda-:  To  review  and  evaluate  grant 
applications. 

Place:  2  Democracy  Plaza,  6707  Democracy 
Blvd.,  Suite  755.  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Carolyn  Miles,  PhD,  - 
Scientific  Research  Administrator,  Review 
Branch,  DEA.  NIDDK,  Room  755,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health.  Bethesda,  MD  20892,  (301)  594-7791. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  POl  Group  1. 
Development  and  Cell  Biology  of  Epithelium. 

Date:  May  1,2002. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Suites  Bethesda.  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Lakshmanan  Sankaran, 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK,  Room  754, 
6707  Democracy  Boulevard,  National 
Institutes  of  Health.  Bethesda,  MD  20892- 
6600,  (301)  594-7799. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
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Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
pf  Health,  HHS) 

L Dated:  March  25.  2002. 
iVerne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
^Committee  Policy. 

IFR  Doc.  02-7624  Filed  3-28-02;  8:45  am] 
BILUNG  CODE  4140-01-M 

i 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtli 

National  Institute  of  Mental  Health; 

r>tlce  of  Closed  Meetings 
Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

Thejneetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  28,  2002. 

Time:  2:00  p.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Martha  Ann  Carey,  PhD. 
RN.  Scientific  Review  Administrator. 
Division  of  Extramural  Activities.  National 
Institutes  of  Mental  Health.  NIH. 
Neuroscience  Center.  6001  Executive!  Blvd.. 
Room  6151.  MSC  9608,  Bethesda,  MD  20892- 
9608.  301-443-1606.  Mcary@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  29,  2002. 

Time:  12:30  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Martha  Ann  Carey,  PhD, 
RN,  Scientific  Review  Administrator, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health,  NIH, 


Neuroscience  Center,  6001  Executive  Blvd., 
Room  6151,  MSC  9608,  Bethesda,  MD  20892- 
9608.  301^43-1606. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  March  25,  2002. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  A  dvisoiy 

Committee  Policy. 

[FR  Doc.  02-7625  Filed  3-28-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  April  7-8,  2002. 

Time:  7:00  p.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Ned  Feder,  MD,  Scientific 
Review  Administrator,  Review  Branch,  DEA, 
NIDDK,  Room  645,  6707  Democracy 
Boulevard,  National  Institutes  of  Health, 
Bethesda,  MD  208;»2. 

This  notice  is  tteing  published  less  than  15 
days  prior  to  th^^neeting  due  to  the  timing 
limitations  impbsed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  April  10,  2002. 


Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Courtyard  By  Marriott,  2899 
Jefferson  Davis  Highway,  Arlington,  VA         . 
22203. 

Contact  Person:  Michael  W.  Edwards, 
Scientific  Review  Administrator,  Review 
Branch.  DEA,  NIDDK,  Room  751,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-8886. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  April  15,2002. 

Time:  4:00  p.m.  to  5:30  p.m. 
.    Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  2  Democracy  Plaza,  6707  Democracy 
Blvd.,  Room  746,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Maria  E.  Davila-Bloom, 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK,  Room  746, 
6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892. 
301-594-7637.  davila- 
bloomm@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  March  25,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-7626  Filed  3-28-02;  8:45  am] 

BILLMG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healttt 

Warren  G.  Magnuson  Clinical  Center; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Board  of  Governors 
of  the  Warren  Grant  Magnuson  Clinical 
Center.  March  22.  2002  9  AM  to  March 
22.  2002  1  PM.  National  Institutes  of 
Health,  Clinical  Center.  Medical  Board 
Room  2C116.  9000  Rockville  Pike. 
Bethesda.  MD  20892  which  was 
published  in  the  Federal  Register  on 
March  7.  2002.  67  FR  10429. 

The  meeting  will  be  closed  from  10:30 
AM  to  1  PM  to  the  pubUc  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(9)(B).  Title  5  U.S.C.  as  amended 
because  the  premature  disclosure  of  the 
information  and  the  discussions  would 
be  likely  to  significantly  frustrate 
implementation  of  any  proposed  agency 
action. 
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Dated:  March  21.  2002. 
UVerne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-7614  Filed  3-28-02:  8:45  am) 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dociwt  No.  FR-4739-N-091 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Informed  Consumer  Choice  Disclosure 
Notice 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 


summary:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  May  28, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8001,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vance  T.  Morris,  Director,  Office  of 
Single  Family  Program  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-2121  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPt-EMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utihty;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 


burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Informed  Consumer 
Choice  Disclosure  Notice. 

OMB  Control  Number,  if  applicable: 
2502-0537. 

Description  of  the  need  for  the 
information  and  proposed  rule:  Under 
section  225(a)  of  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  the  Independent 
Agencies  Appropriations  Act  of  1999, 
amended  section  203(b)(2)  to  the 
National  Housing  Act  states  that  lenders 
are  required  to  disclose  certain 
information  to  a  prospective  borrower 
who  seeks  a  FHA-insured  home 
mortgage.  The  lender  is  required  to 
provide  the  borrower  with  a  comparison 
of  costs — the  costs  for  the  FHA-insured 
mortgage  compared  to  the  costs  for  other 
similar  conventional  mortgage  products 
the  lender  provides  and  for  which  the 
borrower  is  qualified.  The  disclosure 
notice  should  also  provide  information 
about  when  the  borrower's  requirements 
to  pay  FHA  mortgage  insurance 
premiums  would  terminate. 

Agency  form  number,  if  applicable: 
None. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  hours  needed  to  prepare  the 
information  collection  is  4.500,  the 
number  of  respondents  is  estimated  to 
be  9,000  generating  approximately  9,000 
responses  annually,  the  response  is  on 
occasion,  and  the  amount  of  time 
needed  per  response  is  approximately 
30  minutes. 

Status  of  the  proposed  information 
collection:  Extension  of  currently 
approved  collection. 

Autliority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  Chapter  35,  as  amended. 

Dated:  March  21,  2002. 
John  C.  Weidier, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
{PR  Doc.  02-7546  Filed  3-28-02;  8:45  am) 

MLUNQ  COM4210-27-H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-474O-N-02] 

Notice  Of  Proposed  Information 
Collection:  Comment  Request 
Quarterly  Loan  Level  Reporting 

AGENCY:  Office  of  the  President  of 
Government  National  Mortgage 
Association  (Ginnie  Mae),  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  May  28, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 

Sonya  Suarez,  Office  of  Program 
Operations,  Department  of  Housing  & 
Urban  Development,  451— 7th  Street, 
SW.,  Room  6206.  Washington.  DC 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  Suarez,  Ginnie  Mae,  (202)  708- 
2884  (this  is  not  a  toU-free  nimiber)  for 
copies  of  the  proposed  forms  and  other 
available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utiUty,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  bmtien  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 
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Title  of  Proposal:  Quarterly  Loan 
Level  Reporting. 

OMB  Control  Number,  if  applicable: 
2503-0026. 

Description  of  the  need  for  the 
information  and  proposed  use:  Ginnie 
Mae  requires  that  issuers  submit  loan 
level  data  quarterly  for  all  pools  and 
loan  packages.  The  loans  are  reported  in 
association  with  the  pools  or  loan 
packages  of  which  they  are  a  part.  The 
data  is  analyzed  and  reconciled  against 
pool  information  submitted  by  issuers. 
Ginnie  Mae  needs  to  collect  loan  level 
data  from  its  issuers  to  continue 
performing  risk  analyses,  compliance 
monitoring  and  cost  analyses  regarding 
its  Mortgage-Backed  Securities 
programs. 

Agency  form  numbers,  if  applicable: 
Not  applicable. 

Members  of  affected  public:  For-profit 
business  (mortgage  companies,  thrifts, 
savings  &  loans,  etc.). 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection,  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

tJumbef  of  respondents:  296  (as  of 
November  2001). 
requency  of  responses:  1  per  quarter. 
Total  annual  responses:  1,184. 
Hours  per  response:  4. 
Total  burden  hours:  4,736. 
j  Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  March  21,  2002.  ^ 
Eonald  A.  Rosenfeld, 

President,  Ginnie  Mae. 

[FR  Doc.  02-7547  Filed  3-28-02;  8:45  am] 

BILUNG  CODE  4210-a8-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-12] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB  FHA 
Fee  Inspector  Panel  Application 
Package 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  April  29. 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
.  this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  and  should  be  sent  to: 
Joseph  F.  Lackey,  Jr..  OMB  Desk  Officer. 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer.  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
frtim  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 


described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal:  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
niunber  of  hours  needed  to  prepare  the 
information  submission  including 
ntunber  of  respondents,  ft^uency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
nimiber  of  an  agency  official  feuniliar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  Usts  the  following 
information:^ 

Title  of  Proposal:  FHA  Fee  Inspector 
Panel  Application  Packages. 

OMB  Approval  Number:  2502-)QaCX. 

Form  Numbers:  HUD-92563. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  FHA 
approved  inspectors  are  used  by 
participating  mortgage  lenders  to  assess 
the  quality  of  the  construction  of  homes 
before  the  homes  can  be  accepted  as 
security  for  FHA  insured  loans. 

Respondents:  Business  or  other  for- 
profit.  Federal  Government. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


i  1.000 


Number  of  respondents 


Frequency  of  Hours  per  re-      ^      Burden  hours 

response  sponse 


0.58 


5,250 


Total  Estimated  Burden  Hours:  5.250. 

Status:  New  Collection. 

Autliority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  March  21,  2002. 
Wayne  Eddins. 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-7545  Filed  3-28-02;  8:45  am) 
MLUNG  C006  4210-72-H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4730-N-13] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
imutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 


HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  March  29,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
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SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Vetemns  Administration, 
No  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  March  21.  2002. 
fohn  D.  Garrity, 

DinctoT.  Office  of  Special  Seeds  Assistance 
Programs. 
IFR  Doc.  02-7247  Filed  3-28-02;  8:45  am) 

BUJNQ  COM  4210-29-M 


DEPARTMEMT  OF  THE  INTERIOR 
Fish  and  Wlldlita  Sarvtc* 

EfMlangered  and  Threatened  Species 
Pennit  Applications 

ACnON:  Notice  of  receipt  of  applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientilic  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C. 
1531,ef  seq.). 

Permit  No.  TE-053207 

Applicant:  Accipiter  Biological 
Consultants.  Portal.  Arizona. 
Applicant  requests  permit  for 
recovery  purposes  to  conduct  presence/ 
absence  surveys  for  the  northern 
aplomado  falcon  (Falco  femoralis 
septentrionalis)  within  Cameron 
Coimty.  Texas. 

Permit  No.  TE-053104 

Applicant:  Athabasca  Consulting.  Inc.. 

Austin.  Texas. 

Applicant  requests  permit  for 
recovery  purposes  to  conduct  presence/ 
absence  surveys  within  Texas  for  the 
following  species:  black-capped  vireo 
(Vireo  atricapillus),  golden-cheeked 
warbler  [Dendroica  chrysoparia).  Tooth 
Cave  pseudoscorpion  (Tartarocreagris 
texana).  Tooth  Cave  spider 
(Neoleptoneta  myopica).  Government 
Canyon  Bat  Cave  spider  [Neoleptoneta 
microps),  Madia's  Cave  meshweaver 
[Cicurina  madia).  Robber  Baron  Cave 
meshweaver  [Cicurina  baronia]. 
Bracken  Bat  Cave  meshweaver  [Cicurina 
venii).  Government  Canyon  Cave 
meshweaver  [Cicurina  vespera).  Bee 


Creek  Cave  harvestman  [Texella 
reddelli).  Bone  Cave  harvestman 
[Texella  reyesi).  Cokendolpher  Cave 
harvestman  [Texella  cokendolpheri). 
Tooth  Cave  ground  beetle  [Rhadine 
persephone),  Kretschmarr  Cave  mold 
beetle  [Texamaurops  reddelli),  Coffin 
Cave  mold  beetle  [Batrisodes  texanus), 
ground  beetle  [Rhadine  exilis),  ground 
beetle  [Rhadine  infemalis),  Helotes 
Mold  beetle  [Batrisodes  venyivi),  Texas 
blind  salamander  [Typhlomolge 
rathbunx).  Barton  Springs  salamander 
[Eurycea  sosorum),  Houston  toad  [Bufo 
houstonensis)  and  Fountain  darter 
[Etheostoma  fonticola). 

Permit  No.  TE-053085 

Applicant:  U.S.  Bureau  of  Reclamation. 

Boulder  City,  Nevada. 

Applicant  requests  permit  for 
recovery  purposes  to  conduct  presence/ 
absence  surveys  for  the  Yuma  clapper 
rail  [Rallus  longirostris  yumanensis) 
within  Mohave  County.  Arizona  and 
San  Bernardino  County,  California.  In 
addition,  applicant  requests  permit  for 
recovery  purposes  to  conduct  presence/ 
absence  surveys  and  nest  monitoring  for 
the  southwestern  willow  flycatcher 
[Empidonax  traillii  extimus)  within  La 
Paz  and  Clark  Counties,  Nevada  and 
Mohave  and  Yuma  Counties,  Arizona. 

Permit  No.  TE-043399 

Applicant:  Eagle  Environmental     • 
Consulting,  Owasso,  Oklahoma. 
Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  presence/ 
absence  surveys  for  the  interior  least 
tern  [Sterna  antillarum)  within 
Oklahoma. 

Permit  No.  TE-841353 

Applicant:  Loomis  Austin,  Inc.,  Austin, 

Texas. 

Applicant  requests  amendment  to  an 
existing  permit  to  allow  presence/ 
absence  surveys  within  "Texas  for  the 
following  species:  interior  least  tern 
[Sterna  antillarum),  ocelot  [Leopardus 
pardalis)  and  jaguanmdi  [Herpailurus 
yagouaroundi). 

Permit  No.  TE-053083 

Applicant:  Julie  Kutz,  Albuquerque. 

New  Mexico. 

Applicant  requests  a  permit  for 
recovery  purposes  to  conduct  presence/ 
absence  surveys  for  the  southwestern 
willow  flycatcher  [Empidonax  traillii 
extimus)  within  New  Mexico. 

Permit  No.  TE-053084 

Applicant:  Derek  Green,  Austin,  Texas. 

Applicant  requests  a  permit  for 
recovery  piirposes  to  conduct  presence/ 
absence  surveys  within  Texas  for  the 


following  species:  golden-cheeked 
warbler  [Dendroica  chrysoparia),  black- 
capped  vireo  [Vireo  atricapillus), 
interior  least  tern  (Sterna  antillarum), 
red-cockaded  woodpecker  [Picoides 
borealis),  Houston  toad  [Bufo 
houstonensis),  groimd  beetle  [Rhadine 
exilis),  ground  beetle  [Rhadine 
infemalis),  Helotes  mold  beetle 
[Batrisodes  venyivi),  Cokendolpher  Cave 
harvestman  [Texella  cokendolpheri), 
Robber  Baron  Cave  meshweaver 
[Cicurina  baronia).  Madia's  Cave 
meshweaver  [Cicurina  madia).  Bracken 
Bat  Cave  meshweaver  [Cicurina  venii). 
Government  Canyon  Bat  Cave 
meshweaver  [Cicurina  vespera). 
Government  Canyon  Bat  Cave  spider 
[Neoleptoneta  microps).  Tooth  Cave 
spider  (Neoleptoneta  myopica).  Bee 
Creek  Cave  harvestman  {rexe//a 
reddelli).  Bone  Cave  harvestman 
[Texella  reyesi).  Tooth  Cave  ground 
beetle  [Rhadine  persephone), 
Kretschmarr  Cave  mold  beetle 
[Texamaurops  reddelli).  Coffin  Cave 
mold  beetle  (Batrisodes  texanus).  Tooth 
Cave  pseudoscorpion  [Tartarocreagris 
texana),  northern  aplomado  falcon 
[Falco  femoralis  septentrionalis),  brown 
pelican  [Pelecanus  occidentalis)  and 
southwestern  willow  flycatcher 
[Empidonax  traillii  extimus). 

Permit  No.  TE-053080 

Applicant:  Gary  Garrett.  Ingram,  Texas. 

Applicant  requests  permit  for 
recovery  purposes  to  conduct 
monitoring  surveys  for  the  Comanche 
Springs  pupfish  [Cyprinodon  elegans) 
and  Pecos  gambusia  [Gambusia  nobilis) 
within  Texas. 

Permit  No.  TE-053109 

Applicant:  Sally  Stefferud,  Phoenix, 

Arizona. 

Applicant  requests  permit  for 
recovery  purposes  to  conduct 
monitoring  surveys  for  the  Gila 
topmiimow  [Poeciliopsis  occidentalis) 
and  desert  pupfish  [Cyprinodon 
macularius)  within  Cochise,  Gila, 
Graham,  Greenlee,  La  Paz,  Maricopa, 
Pima,  Pinal,  Santa  Cruz  and  Yavapai 
Counties  of  Arizona.  Additional 
activities  may  include  temporary 
holding  and  marking  in  conjunction 
with  authorized  recovery  projects. 

Permit  No.  TE-025131 

Applicant:  Dr.  Lawrence  E.  Stevens, 

Flagstaff,  Arizona. 

Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  presence/ 
absence  surveys  for  the  southwestern 
willow  flycatdier  [Empidonax  traillii 
extimus)  and  Yiuna  clapper  rail  [Rallus 
longirostris  yumanensis)  within 
Arizona. 
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Permit  No.  TE-053082 

Applicant:  U.S.G.S  Biological  Resources 
Division,  Arizona  Cooperative  Fish 
and  Wildlife  Research  Unit.  Tucson, 
Arizona. 
Applicant  requests  permit  for  research 

and  recovery  purposes  to  conduct 

presence/absence  surveys  by 

electrofishing.  capturing  and  handling 

the  Colorado  pikeminnow 

[Ptychocheilus  lucius)  and  razorback 

sucker  [Xyrauchen  texanus)  within 

central  Arizona. 

Permit  No.  TE-052634 

Applicant:  New  Mexico  Environmental 
Department/Surface  Water  Quality 
Bureau,  Santa  Fe,  New  Mexico. 
Applicant  requests  permit  for  research 
and  recovery  purposes  to  conduct 
presence/absence  surveys  by 
electrofishing,  capturing,  handling  and 
collecting  voucher  specimens  within 
New  Mexico  for  the  following  species: 
Pecos  geimbusia  [Gambusia  nobilis),  Rio 
Grande  silvery  minnow  [Hybognathus 
amarus),  Colorado  pikeminnow 
[Ptychocheilus  lucius),  razorback  sucker 
[Xyrauchen  texanus),  Gila  topminnow 
[Poeciliopsis  occidentalis)  and  Gila  trout 
[Oncorhynchus  gilae). 

Permit  No.  TE-053843 

Applicant:  Donna  Achuff,  Orange 

Grove,  Texas. 
I   Applicant  requests  pennit  for 
educational  purposes,  to  house  and/or 
care  for  captive  bred  jaguar  [Panthera 
onca)  and  ocelot  [Leopardus  (=Felis) 
pardalis)  within  Jim  Wells  County, 
Texas  for  educational  purposes. 

Permit  No.  TE-053839 

Applicant:  Sugnet  Environmental,  Inc., 

Durango,  Colorado. 

Applicant  requests  permit  for  research 
and  recovery  purposes  to  conduct 
presence/absence  surveys  for  the 
southwestern  willow  flycatcher 
[Empidonax  traillii  extimus)  within 
Arizona,  Colorado,  New  Mexico  and 
Utah. 

Permit  No.  TE-800611 

Applicant:  SWCA,  Inc..  Austin,  Texas. 
Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  presence/ 
absence  surveys  for  the  ocelot 
[Leopardus  (=Felis)  pardalis)  and 
jaguarundi  [Herpailurus  (=Felis) 
yagouaroundi)  within  Texas. 

rermit  No.  TE-839503 
Applicant:  Entranco,  Inc.,  Phoenix, 
Arizona. 

Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  presence/ 
absence  surveys  for  the  Sonoran 
pronghom  [Antilocapra  americana 


sonoriensis)  and  brown  pelican 
[Pelecanus  occidentalis)  within 
Arizona,  New  Mexico,  and  Texas. 
[PERMIT  NO.  TE-8200851 

Applicant:  The  Nature  Conservancy  of 
Texas,  San  Antonio,  Texas.  Applicant 
requests  an  amendment  to  an  existing 
permit  to  allow  tracking,  surveys, 
monitoring,  and  collection  of  dead 
specimens  for  the  Attwater's  prairie- 
chicken  [Tympanuchus  cupido 
attwateri)  within  Texas.  In  addition, 
applicant  requests  an  amendment  to 
allow  presence/ absence  surveys  for  the 
interior  least  tern  [Sterna  antillarum). 

[PERMIT  NO.  TE-0386081 

Applicant:  USGS  BRD  Sonoran  Desert 
Field  Station.  SRNR.  Tucson,  Arizona. 
Applicant  requests  an  amendment  to  an 
existing  permit  for  research  and 
recovery  purposes  to  conduct  presence/ 
absence  surveys  by  electrofishing, 
seining  and  dip-netting  for  Gila 
topminnow  [Poeciliopsis  occidentalis 
occidentalis)  within  Arizona. 
(PERMIT  NO.  TE-0537361 

Applicant:  Barbara  Garrison, 
Chand)^,  Arizona.  Applicant  requests 
permit  for  research  and  recovery 
purposes  to  conduct  presence/absence 
surveys  for  the  southwestern  willow 
flycatcher  [Empidonax  traillii  extimus) 
and  cactus  ferruginous  pygray-owl 
[Glaucidium  brasilianum  cactorum) 
within  Arizona. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received 
within  30  days  of  the  date  of 
publication. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division,  Ecological 
Services,  P.O.  Box  1306,  Room  4102, 
Albuquerque,  New  Mexico  87103;  (505) 
248-6649;  Fax  (505)  248-6788. 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hom-s  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Albuquerque, 
New  Mexico.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Endangered  Species  Division, 
Albuquerque,  New  Mexico,  at  the  above 
address.  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act.  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 


within  30  days  of  the  date  of  publication 
of  this  notice,  to  the  address  above. 

Bryan  Arroyo, 

Assistant  Regional  Director.  Ecological 

Services,  Region  2.  Albuquerque,  New 

Mexico. 

[FR  Doc.  02-7576  Filed  3-28-02;  8:45  am] 

BILUNG  CODE  4310-55^ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Winter  Use  Plan,  Draft  Supplemental 
Environmental  impact  Statement  for 
the  Yellowstone  and  Grand  Teton 
National  Parks  and  the  John  D. 
Rockefeller,  Jr.,  Memorial  Parkway, 
Wyoming  and  Montana 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 

ACTION:  Notice  of  availability  of  a  Draft 
Supplemental  Environmental  Impact 
Statement  for  the  Winter  Use  Plan  for 
the  Yellowstone  and  Grand  Teton 
National  Parks  and  the  John  D. 
Rockefeller.  Jr.,  Memorial  Parkway. 

SUMMARY:  Pursuant  to  section  102(c)  of 
the  National  Environmental  Policy  Act 
of  1969,  the  National  Park  Service 
announces  the  availability  of  Draft 
Supplemental  Environmental  Impatrt 
Statement  for  the  Yellowstone  and 
Grand  Teton  National  Parks  and  the 
John  D.  Rockefeller,  Jr.,  Memorial 
Parkway,  Wyoming  and  Montana.  The 
purpose  for  preparing  the  Plan/SEIS  is 
to  further  the  purposes  of  NEPA  by 
soliciting  more  public  comment  and  to 
consider  additional  information  on  new 
snowmobile  technology  not  available  at 
the  time  of  the  earlier  decision.  It 
analyzes  4  winter  use  management 
alternatives  for  the  parks  and  evaluates 
the  environmental  consequences  of  the 
alternatives  on  wildlife,  air  quality, 
natural  quiet,  socioeconomics,  and 
visitor  experience. 

Under  alternative  la-No  Action,  use 
and  management  practices  in  the  parks 
and  Parkway  as  decided  by  the 
November  22,  2000  record  of  decision 
for  the  Winter  Use  Plan,  Final 
Environmental  Impact  Statement  for  the 
Yellowstone  and  Grand  Teton  National 
Parks  and  John  D.  Rockefeller,  Jr., 
Memorial  Parkway  would  continue.  The 
decision  eliminated  recreational ' 
snowmobile  and  snowplane  use  from 
the  parks  and  Parkway  by  the  winter  of 
2003-2004.  Oversnow  motorized  access 
would  be  provided  by  means  of  mass 
transit  snowcoaches.  Alternative  lb  is 
essentially  the  same  as  alternative  la 
with  the  exception  that  an  additional    c 
year  would  be  allowed  for  the  phasing 
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in  of  snowcoach  only  travel.  Alternative 
2  allows  for  the  use  of  snowmobiles 
provided  that  EPA's  proposed  2010 
emission  standards  are  met  and  sound 
levels  do  not  exceed  78  decibels  for 
publicly  owned  machines.  It  calls  for  a 
daily  cap  on  numbers  of  snowmobiles 
and  for  increased  MPS  management  of 
winter  use.  Alternative  3  provides  for 
guided  use  of  snowmobiles  provided 
5iat  best  available  technology  standards 
for  both  emissions  and  noise  levels  are 
met  for  all  machines.  All  alternatives 
emphasize  an  adaptive  management 
strategy  under  which  the  number  of 
snowmobiles  allowed  in  the  parks  may 
be  adjusted  based  on  the  results  of 
monitoring  and  carrying  capacity 
studies. 

DATES:  The  NPS  will  accept  comments 
on  the  DSEIS  for  60  days  beginning 
March  29,  2002.  No  public  meetings  are 
scheduled  at  this  time. 

ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  in  the  offices  of  the 
Superintendents  and  on  the  internet  at 
www.nps.gov/grte/winteruse/intro.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Grand  Teton  National 
Park,  (307)  739-3410. 

SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
Planning  Office,  Grand  Teton  National 
Park,  PO  Box  352,  Moose,  VfY  83012. 
You  may  also  comment  via  email  to 
grte_winter_use_seis@nps.gov.  Finally, 
you  may  hand-deliver  comments  to 
Grand  Teton  National  Park,  Moose,  WY. 
We  will  not  consider  comments  that  do 
not  include  the  name  and  mailing 
address  of  the  submitter(s).  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 


Dated:  March  13.  2002. 
R.  Everhart, 

Director,  Intermountain  Region.  National 

Park  Service. 

|FR  Doc.  02-7627  Filed  3-28-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Detenninations  Regarding 
Eiigibillty  To  Appiy  for  Worlcer 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  March,  2002. 

In  order  ror  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers,  in  the 
workers'  firm,  or  an  appropriate  sub- 
division thereof,  have  become  totally  or 
partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-39,789:  Guildford  of  Maine.  Guilford, 

ME 
TA-W-40,001  6-  A:  Crowe  Rope  Industries, 

Searsmont,  ME  and  Winslow,  ME 
TA-W-40,218  S-  A:  DM1  Furniture,  Inc.. 

Louisville,  KY  and  Huntingburg.  IN 
TA-W-41,051;  West  Point  Foundry  and 

Machine  Co.,  West  Point,  GA 
TA-W-40,200:  International  Paper.  Wood 

Products  Div.,  Washington,  GA 
TA-W-40,414:  Catawissa  Lumber  and 

Specialty  Co.,  Inc.,  West  fefferson,  NC 
TA-W-40,912:  Kennametal  Industrial 

Product  Group,  A  Subsidiary  of 

Kennametal.  Inc..  Pine  Bluff,  AR 


In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-4 1 .021 :  Kryptonite  Corp..  A 
Subsidiary  of  Ingersoll-Rand  Co.  Canton, 
MA 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  imder 
section  222  of  the  Trade  Act  of  1974. 

TA-W-41.021:  Steel  Valley  Crane  Service, 
Inc.,  Can  field.  OH 

AfiBrmadve  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  hdve  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

TA-W-^0,020;  Continental  Fabrics,  Inc., 

Angier.  NC:  August  29,  2000. 
TA-W-39,807;  Water  Wonders.  Inc.,  Santa 

Maria,  CA:  April  25,  2000. 
TA-W-39,684;  Lee  Fashion  Fabrics,  Inc., 

Gloversville,  NY:  July  7.  2000. 
TA-W-38,914:  Bloomsburg  Mills,  Inc., 

Bloomsburg  Plant,  Bloomsburg,  PA:  March 

15,  2000. 
TA-W-40,101 ;  Lee  Dyeing  Company  of  North 

Carolina,  Gloversville,  NY:  August  24, 

2000. 
TA-W-40,504:  LTV  Steel  Crop.,  Including 

Chicago  Coke  Plant,  East  Chicago,  IN: 

December  19,  2000. 
TA-W-40,538:  JMC,  LLC,  dibia  Nexpak, 

Rockaway,  NJ:  December  19.  2000. 
TA-W-40.634:  LTV  Steel  Corp.,  Hennepin, 

IL:  December  18,  2000. 
TA-W~40.635;  LTV  Steel  Corp.,  Warren  Coke 

Plant,  Warren.  OH:  December  28.  2000. 
TA-W-40,686;  Autodie  International,  Inc.,' 

Grand  Rapids,  MI:  December  28,  2000. 
TA-W-40,724:  LTV  Steel  Corp.,  Technology 

Center,  Independence,  OH:  January  4, 

2001. 
TA-W-40,744;  Wabash  Aluminum  Alloys 

LLC,  Bellwood Plant,  Richmond,  VA: 

December  13,  2000. 
TA-W-40,766;  Harper-Wyman  Co,  Princeton, 

IL:  December  5,  2000. 
TA-W-40,776;  Perkinelmer  Life  Sciences, 

Inc..  Beltsville.  MD:  January  7,  2001. 
TA-W-40,786  &■  A.  B,  LTV  Steel  Corp., 

Cuyahoga  Valley  Railway  Co.,  LTV 

Railroad  Companies,  Cleveland,  OH,  River 

Terminal  Railway  Co.,  LTV  Railroad 

Companies,  Cleveland,  OH  and  Chicago 

Short  Line  Railway  Company,  LTV 

Railroad  Companies,  Cleveland,  OH: 

January  14,  2001. 
TA-W-40,81 7  &-A:  Northshore  Mining  Co., 

Silver  Bay,  MN  and  Babbitt,  MN:  December 

19,  2000. 
TA-W-40,818;  Agfa  Corp.,  Brevard,  NC: 

March  23,  2002. 
TA-W-40,828;  Citizens  Gas  and  Coke  Utility, 

Indianapolis  Coke,  Indianapolis,  IN: 

January  21, 2001. 


1  .i«99.R 


Federal  Register / Vol.  67.  No.  61 /Friday,  March  29.  2002 /Notices 


Federal  Register / Vol.  67,  No.  61 /Friday,  March  29,  2002 /Notices 


15225 


TA-W~40,921;  Gulf  Fibers.  Inc.,  Axis,  AL: 

January  16,  2001. 
TA-W-40.982:  Volk  Packaging  Corp., 

Biddeford,  ME:  January  31 ,  2001. 
TA-W-41,01 7;  Mason  Shoe  Manufacturing 

Co.,  Chippewa  Falls,  WI:  February  17, 

2001. 
TA-W-41,030;  LTV  Steel  Corp.,  Lorain  Pellet 

Terminal.  Lorain.  OH:  February  8,  2001. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presehts 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  March, 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  emplojonent 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-05372;  International  Paper. 
Wood  Products  Division.  Washington,  GA. 


AfiBrmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-05909;  Volk  Packaging. 

Biddeford,  ME:  January  31.  2001. 
NAfTA-TAA-05753:  Salem  Oil  &  Grease 

Co..  Salem,  MA:  January  14,  2001. 
NAFTA-TAA-05648:  Harper-Wyman  Co.. 

Princeton.  IL:  December  5.  2000. 
NAFTA-TAA-5364;  Continental  Fabrics. 

Inc.,  Angier,  NC:  August  29.  2000. 
NAFTA-TAA-04663;  Bloomsburg  Mills,  Inc., 

Bloomsburg  Plant,  Bloomsburg,  PA:  March 

15,  2000. 
NAFTA-TAA-05871;  Osram  Sylvania, 

General  Lighting,  Winchester,  KY:  February 

11,2001. 
NAFTA-TAA-05907  &■  A;  Lee  Fashion 

Fabrics,  Inc.,  Gloversville,  NY  and  Lee 

Dyeing  Co.  of  North  Carolina,  Gloversville, 

NY:  July  7,  2000. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  March, 
2002.  Copies  of  these  determinations  are 
aveiilable  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  diuing  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  March  25,  2002. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

(PR  Doc.  02-7595  Filed  3-28-02;  8:45  am] 
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DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration  ^ 

Notice  of  Determination  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
sunmiaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  ior  workers  (TA-W)  issued 
during  the  period  of  March,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  nimiber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 


(3)  that  increases  of  imports  or  articles 
like  or  directly  competitive  with  articles 
produced  by  ihe  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determination  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-39,718;  J  and  R  Patterns.  Inc.,  Fall 

River,  MA 
TA-W-40,572:  Northeast  Bleach  and  Dye, 

Inc..  Schuylkill  Haven,  NY 
TA-W-39,942:  Recycled  Offices.  Inc., 

Sanford,  NC 
TA-W-40,303;  Precision  Tool  and  Design, 

Inc.,  Erie,  PA 
TA-W-39.517:  Spectrum  Control.  Inc.,  Erie, 

PA 
TA-W-40,632:  Corning.  Inc.,  Fall  River 

Corning,  NY 
7^-1^-40, 777:  New  Textile  Parts  Co  LTD,     . 

Gastonia.  NC 
TA-W-40.800:  Ohio  Magnetics.  Inc..  A 

Subsidiary  of  Peerless  Winsmith,  Inc., 

Maple  Heights,  OH 
TA-W-49,948:  ARW  Mayville  LLC,  Mayville, 

WI 
TA-W-39,958;  Akzo  Nobel  Functional 

Chemicals.  LLC,  A  Division  of  Akzo  Nobel, 

Inc.,  Gain  polls  Ferry,  WV 
TA-W-40.858;  National  Oilwell.  McAlester, 

OK 
TA-W-39,310;  Gen  Systems.  Stamco  Div.,     . 

New  Bremen,  OH 
TA-W-40,502:  &■  A;  Midcom,  Inc.,  Huron,  SD 

and  Waterstown,  SD 
TA-W-40.613;  Celestrica-Wisconsin,  A  Div. 

ofCelestrica  Corp.,  Chippewa  Falls.  WI 
TA-W-40.589;  Agere  Systems, 

Optoelectronics  Div.,  Breinigsville,  PA  and 

Reading,  PA    . 
TA-W-40,860:  Inovec,  Inc..  Eugene,  OR 
TA-W-40.805:  Valeo  Climate  Control, 

Decatur.  IL 
TA-W-40.403;  Gen  Corp— GDX  Automotive. 

Marion.  IN 
TA-W-39. 1 75:  Flextronics  Binghamton, 

Conklin,NY 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons,  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm.  ^ 

TA-W-40.237:  A  and  E  Products  Group. 

Forest  City.  NC 
TA-W-40.892:  JDS  Uniphase,  Electro-Optic 

Products  Div.,  Bloomfield.  CT 
TA-W-40,857;  Mateo  Electronics,  Mateo  East 

Distribution  Center.  Verona,  VA 
TA-W-40,934:  Tyco  Electronics  Corp., 

Jacobus.  PA 
TA-W-40,234;  Agere  Systems.  Orlando,  FL 
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TA-W-40.405  &  A:  Xerox  Corp..  (Soho). 

Small  Office/Home  Office  Div.. 

Canadaigua.  NY  and  Farwington.  NY 
TA-W-40.836:  BadstT  States  Tanning. 

Milwaukee.  WI 
TA-W-40.997:  Kraft  Foods  Lifesavers  Co.. 

Holland.  MI 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 

TA-W-40.979:  COE  Industrial  Electronics. 

Inc..  Redlands.  CA  Located  at  California 

Steel  Industries.  Inc..  Fontana.  CA 
TA-W-40.904;  ANR  Pipeline  Co..  Detroit.  Ml 
TA-W-40.837:  Golden  Books  Publishing  Co.. 

Inc..  Racine.  WI 
TA-W-^0.844:  General  Electric  Co..  GE 

Plastrics.  Accounts  Payable.  Pittsfield.  MA 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-^0.746:  Saint-Gobain  Crystals  and 

Detectors.  Washougal.  WA 
TA-W-^0.926:  EXTAC  Mining  LLC.  Formerly 

Thunderbird  Mining.  Eveleth.  MN 

The  investigation  revealed  that 
criteria  (2)  and  (3)  has  not  been  met. 
Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increased  imports  did 
not  contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W^O.495:  G  and  L  Service  Co..  North 
America  (USA).  Inc..  Eagle  Pass.  TX 

Afifinnative  Deteniiinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

TA-W-40.493  &■  A.  B;  Kaiser  Aluminum  and 

Chemical  Corp..  Tacoma  Rod  Mill. 

Tacoma.  WA.  Mead.  WA  and  Trentwood. 

WA:  November  9.  2000. 
TA-W-40,357:  Flextronics  International, 

Palm  Harbor.  FL:  November  7.  2000. 
TA-W-40.082:  Millennium  Inorganic 

Chemicals,  Hawkins  Point  Plant. 

Baltimore.  MD:  September  4.  2000. 
TA-W-^0,924:  FCI  Electronics,  Clearfield, 

PA:  August  15,  2000.  Stoneridge.  Inc., 

Cortland.  OH:  September  J,  2000. 
TA-W-40.361;  Donaldson  Co..  Inc..  Old 

Saybrook.  CT:  November  9.  2000. 
TA-W-40.869:  Continental  Tire  North 

America.  Inc..  Bamesville,  GA:  January  2, 

2001. 
TA-W-40,920:  Fasco  Industries,  Inc.,  Ozark. 

MO:  August  15.2000. 
TA-W-40.217:  Shirts  Plus  II.  Inc.,  Loretto. 

TN:  September  17,  2000. 
T'A-W-40.038:  H  H  Smith.  Inc.,  Meadville, 

PA:  August  31.  2000. 


TA-W-40.745:  New  Holland  North  America. 

Inc..  CNH  Global  N.V..  Belleville.  PA: 

December  13.  2000. 
TA-W-40.864:  VS.  Consolidation.  Inc.. 

Newark.  NJ:  July  31.  2000. 
TA-W-40.674  &  A:  B.B.  Walker  Co.. 

Asheboro.  NC  and  Bender  Shoe  Co., 

Somerset.  PA:  December  1 7.  2000. 
TA-W-40.563:  Bestform.  Inc..  Broad  Street 

Sewing  Facility,  Johnstown.  PA:  December 

23.2001. 
TA-W-^0.563A.  B.  C;  Bestform,  Inc.. 

Johnstown  Distribution  Center,  Johnstown. 

PA.  Windber  Sewing  Facility.  Windber,  PA 

and  Sidman  Distribution  Center,  Sidman, 

PA:  October  17.  2000. 
TA-W-40.993:  L  and  G  Manufacturing.  Inc., 

Archbald,  PA:  January  16,  2001. 
TA-W-40,811:  Materials  Processing,  Inc.. 

Coatings  Div..  Riverview,  MI:  January  8, 

2001. 
TA-W-40.604:  &  Matsushita  Kotokubi 

Electronics  Industries  of  America. 

Vancouver.  WA  and  Matsushita  Kotobuki 

Electronics  Sales  of  America.  Portland.  OR: 

November  13.  2000. 
TA-W-40.680:  Pan-Am  Shoe  Co.,  Inc., 

Camay.  PR:  December  21.  2000. 
TA-W-40.884:  Tracy  Minntronix  Corp., 

Tracy.  MN:  January  29.  2001. 
TA-W~39.606:  California  Manufacturing  Co.. 

California.  MO:  June  19.  2000. 
TA-W-39.354:  Neely  Manufacturing  Co., 

Smithville.  TN:  May  15.  2000. 
TA-W-40,271  Sr  A;  Symbol  Technologies, 

Holtsville,  NY  and  Bohemia,  NY: 

September  18,  2000. 
TA-W-40,545:  Appleton  Coated  Papers. 

Combined  Locks.  WI:  December  27,  2000. 
TA-W-40,864:  ECC  Card  Clothing,  Inc.,  A 

Div.  OfCarcIo  U.S.  Holdings,  Inc.,  Fall 

River,  MA:  January  14.  2001. 
TA-W-40,503:  International  Paper. 

International  Papers  Business,  Menasha, 

WI:  November  12.  2000. 
TA-W-40.285:  Converter  Concepts,  Inc., 

Quincy.  IL:  October  11,  2000. 
TA-W-40.584  6-  A:  Rockwell  Collins, 

Pomona.  CA  and  Irvine.  CA:  January  3, 

2001  through  March  8,  2004. 
TA-W-40,654:  In  Vogue  Apparel.  West 

Hazleton.  PA:  December  3.  2000. 
TA-W-40.582:  GE  Lighting.  Inc..  Austintown 

Products  Plant.  Youngstown.  OH: 

November  13.2000. 
TA-W-4O;d40:  Linnton  Plywood  Association, 

Portland.  c)fl  October  29.  2000. 
TA-W-40.6f7:  Leech  Tool  and  Die  Works. 

Inc.,  Meddville,  PA:  December  19.  2000. 
TA-W-39.716:  Michigan  Rag  Co..  Inc..  Grand 

Haven.  MI:  July  23.  2000. 
TA-W-40.160:  Crystal  Manufacturing,  Inc.. 

Fall  River.  MA:  September  17,  2000. 
TA-W-40.682:  World  Kitchen.  Inc.. 

Martinsburg.  WV:  December  20,  2000. 
TA-W-40,767:  Uniroyal  Goodrich  Tire 

Manufacturing,  Michelin  North  America, 

Inc..  Tuscaloosa.  AL:  November  30,  2000. 
TA-W-^0,813:  6r  A;  Blough-Wagner 

Manufacturing  Co.,  Inc..  Middleburg,  PA 

and  Elysburg,  PA:  January  15,  2001. 
TA-W-40.936:  LTV  Steel  Corp.,  Lime  Plant, 

Grand  River,  OH:  January  28,  2001. 
TA-W-40,287:  Barranco  Apparel  Group, 
Ruth  of  Carolina  Div.,  Hendersonville,  NC: 
October  10,  2000. 


TA-W-40,898;  St.  Clair  Technologies.  Inc., 

Charlotte.  Ml:  February  4.  2001. 
TA-W^O.848:  Wateree  Textile  Corp..  Lugoff, 

SC:  January  10  2001 
TA-W-40,927:  Teleflex,  Inc..  Waterbury,  CT: 

February  4.  2001. 
TA-W-40.907:  Pak-Mor  Manufacturing  Co.,- 

San  Antonio.  TX:  January  23.  2001. 
TA-W-39.458:  MacDonald  Footwear.  Inc., 

Skowhegan.  ME:  June  1.  2000. 
TA-W-40.162:  Coraza  Systems.  Inc., 

Formerly  Computer  Cabinet  Corp..  San 

Jose,  CA:  September  18,  2000. 
TA-W-39.923:  Illbruck  Automotive,  Inc.. 

Howell.  MI:  September  4.  2000. 
TA-W-40.859:  Jacmel  Jewelry.  Inc..  Long 

Island  City.  NY:  November  27.  2000. 
TA-W-40.464:  Low  Complexity 

Manufacturing  Group,  Inc.,  Utica,  NY: 

October  8.  20O0. 
TA-W-40.283:  United  Foods.  Inc..  Pictsweet 

Mushroom  Farm.  Salem.  OR:  September 

20.  2000. 
TA-W-40.525  &■  A.B.CD:  The  Boeing  Co., 

Commercial  Airplane  Group.  Seattle.  WA, 

Paget  Sound  Region,  WA,  Spokane,  WA, 

Portland.  OR  and  Wichita,  KS:  February 

25.  2002. 
TA-W-40,933;  Oxford  Slacks.  Oxford  Slacks 

Div..  Of  Oxford  Industries.  Inc..  Monroe. 

GA:  January  29.  2001 . 
TA-W-40,782;  Philadelphia  Mixers,  Palmyra, 

PA:  January  30,  2001. 
TA-W-40,964;  Ultrafem,  Inc.,  Missoula,  MT: 

January  16,  2001. 
TA-W-39.852;  Alfred  Angela  Co..  Horsham, 

PA:  August  7.  2000. 
TA-W-39,540:  Oxford  Automotive.  Masury, 

OH:  June  13.2000. 
TA-W-39,856:  Krisport.  Inc..  Wheeling,  WV: 

August  7,  2000. 
TA-W-39,815:  Columbus  McKinnon  Corp., 

Yale  Hoists  Div.,  Forrest  City,  AR:  August 

2,  2000. 
TA-W-40,456:  Magnequencb  International, 

Anderson,  IN:  December  7,  2000. 
TA-W-^0.459:  Ispat  Inland.  Inc..  Indiana 

Harbor  Works.  East  Chicago,  IN:  December 

13,  2000. 
TA-W-40,810  &  A.  B:  Solon  Manufacturing 

Co..  Skowhegan,  ME.  Solon.  ME  and 

Plymouth,  NH:  January  15.  2001. 
TA-W-40.820  &■  A:  John  Solomon,  Inc., 

Somerville.  MA  and  Winder,  GA:  January 
16,2001. 
TA-W-40,630:  U.S.A.  Apparel  Enterprises, 

Inc..  Fall  River.  MA:  November  30,  2000. 
TA-W-40,703  6-  A,  B;  Liberty  Fabrics.  Div.  of 

Sara  Lee,  New  York.  Gordonsville.  VA  and 

LCM  Facility.  Gordonsville.  VA:  December 

27,  2000. 
TA-W-39,337:  Bayer  Corp.,  Consumer  Care 

Div.,  Elkart,  IN:  May  14,  2006. 

Also,  pursuant  to  Tide  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2.  Tide  11, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
simmiaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
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issued  during  the  month  of  March, 
2002. 
1^      In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultiu^  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  direcUy 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increased  imports 
contributed  importantiy  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
|Or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-05792:  TNS  Mills,  Inc., 

Rockingham,  NC 
NAFTA-TAA-05655:  Kennametal  Industrial 

Product  Group,  A  Subsidiary  of 

Kennametal.  Inc..  Pine  Bluff,  AR 
NAFTA-TAA-05603;  In  Vogue  Apparel,  West 

Hazelton,  PA 
NAFTA-TAA-05294;  Arms  Industrial.  Inc.. 

Lockport,  IL 
NAFTA-TAA-05581:  G  and  L  Service 

Company,  North  America  (USA),  Inc., 

Eagle  Pass,  TX 
NAFTA-TAA-05751;  Goodyear  Tire  and 

Rubber  Co.,  East  Gadsden,  AL 
NAFTA-TAA-05215;  APW  Mayville  LLC, 

Mayville,  WI 
NAFTA-TAA-05005;  California 

Manufacturing  Co.,  California,  MO 
NAFTA-TAA-05548;  Clebert's  Hosiery  Mill, 

Inc.,  Connelly  Springs,  NC 
NAFTA-TAA-05858;  West  Point  Foundry 

and  Machine  Co.,  West  Point,  GA 
NAFTA-TAA-05890;  Kraft  Foods.  Lifesavers 

Co.,  Holland,  MI 
NAFTA-TAA-05726  &■  A;  Agere  Systems, 

Optoelectronics  Div.,  Breinigsville,  PA  and 

Reading,  PA 


NAFTA-TAA-05493;  Buckeye  Steel  Castings 

Co.,  Columbus,  OH 
NAFTA-TAA-05737;  Harsco  Corp.,  Heckett- 

Multiserv  Div.,  Whiting,  IN.  Located  at  LTV 

Steel,  East  Chicago,  IN 
NAFTA-TAA-04868:  Flextronics 

Binghamton,  Conklin,  NY 
NAFTA-TAA-05082:  Columbus  McKinnon 

Corp.,  Yale  Hoists  Div.,  Forrest  City,  AR 
NAFTA-TAA-05589;  Gencorp—GDX 

Automotive,  Marion,  IN 
NAFTA-TAA-05354;  A  and  E  Products 

Group,  Forest  City,  NC 
NAFTA-TAA-05699:  Applied  Concepts,  Inc., 

Warrendale,  PA 
NAFTA-TAA-05766;  Badger  States  Tanning, 

Milwaukee,  WI 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  250(a).  Subchapter  D.  Chapter  2. 
Title  n,  of  the  Trade  Act  of  1974.  as 
amended. 

NAFTA-TAA-5756;  AT&T,  Broadband  Div., 

Los  Angeles,  CA 
NAFTA-TAA-5856:  Black  and  Decker  Power 

Tools,  Nashville,  TN 

The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  nimiber  or  proportion  of  the 
workers  in  such  workers'  firm  or  an 
appropriate  subdivision  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  did  not 
become  totally  or  partially  separated 
from  employment. 

NAFTA-TAA-05362;  Key  Plastics,  LLC, 
Felton,  PA 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

NAFTA-TAA-05810;  Sanmina,  Inc.,  A 
Subsidiary  of  Sanmina-Sci  Company, 
Clinton,  NC 

AfBrmative  Determinadons  NAFTA- 
TAA 

NAFTA-TAA-05899;  Renfro  Corp.,  Star 

Plant,  Star.  NC:  February  22,  2001. 
NAFTA-TAA-05925;  Master  Lock  Co.,  A 

Subsidiary  of  Fortune  Brands,  Inc., 

Milwaukee,  WI:  January  31, 2001. 
NAFTA-TAA-05828;  T  and  K 

Manufacturing.  Brownstown,  PA:  January 

23.  2001. 
NAFTA-TAA-05822;  Sims  Manufacturing 

Co.,  Inc..  Rutland.  MS:  January  30,  2001. 
NAFTA-TAA-05824;  Uniroyal  Goodrich  Tire 

Manufacturing,  Michelin  North  America, 

Inc..  Tuscaloosa.  AL:  January  30, 2001. 
NAFTA-TAA-05 1 46;  Atchison  Products, 

Inc..  Boonville.  MO:  July  25,  2000. 
NAFTA-TAA-05495;  Thermal  Industries, 

Inc.,  Vinylium  Corp..  Pittsburgh,  PA: 

October  19.  2000. 
NAFTA-TAA-05652;  Magaequench 

International,  Anderson.  IN:  December  13, 

2000. 
NAFTA-TAA-05307;  H  H  Smith.  Inc.. 

Meadville,  PA:  August  31, 2000. 


NAFTA-TAA-05279:  Fasco  Industries.  Inc.. 

Ozark,  MO:  August  6,  2000. 
NAFTA-TAA-05757;  Wateree  Textile  Corp.. 

Lugoff,  SC:  January  10,  2001. 
NAFTA-TAA-05710  &■  A;  Rockwell  Collins, 

Passenger  Systems,  Pomona,  CA,  Irvine, 

CA:  January  3,  2001  Through  March  8, 

2004. 
NAFTA-TAA-05502;  Linnton  Plywood 

Association,  Portland,  OR:  October  30, 

2000. 
NAFTA-TAA-05595;  Tenneco  Automotive,. 

Ligonier.  IN:  November  29,  2000. 
NAFTA-TAA-05791 ;  L  and  G 

Manufacturing,  Inc.,  Archbald,  PA:  January 

16,  2001. 
NAFTA-TAA-€5695  &■  A;  B.B.  Walker  Co.. 

Asheboro,  NC  and  Bender  Shoe  Co., 

Somerset.  PA:  December  19.  2000. 
NAFTA-TAA-5798;  Oxford  Slacks,  Oxford 

Slacks  Div.,  Div.  of  Oxford  Industries,  Inc., 

Monroe,  GA:  November  24,  2001. 
NAFTA-TAA-05800;  FDB,  Inc.,  Lincolnton, 

GA:  January  24,  2001. 
NAFTA-TAA-05582;  Kentucky  Textiles,  Inc., 

Paris.  KY:  November  20.  2000. 
NAFTA-TAA-5902;  Cedo  Door  Products.  Ass 

Ablow  Door  Group  LLC,  Harlingen,  TX: 

January  2,  2001. 
NAFTA-TAA-O5908:  TRW.  Inc..  TRW 

Automotive.  Cookville.  Ttj:  February  22, 

2001. 
NAFTA-TAA-5913;  JDS  Uniphase,  Electro- 
Optic  Products  Div.,  Bloomfield.  CT: 

February  12,2001. 
NAFTA-TAA-€5736  &■  A,  B;  Solon 

Manufacturing  Co.,  Skowhegan,  ME,  Solon. 

ME  and  Plymouth.  NH:  January  15.  2001 . 
NAFTA-TAA-05796  Br  A;  John  Solomon, 

Inc.,  Somerville,  MA  and  Winder,  GA: 

January  31,  2001. 
NAFTA-TAA-05761:  Clear  Pine  Mouldings. 

Inc..  Prineville.  OR:  January  8.  2001. 
NAFTA-TAA-04912;  Neely  Manufacturing 

Co.,  Smithville,  TN:May  15,  2000. 
NAFTA-TAA-05838:  Philadelphia  Mixers, 

Palmyra.  PA:  December  10,  2000. 
NAFTA-TAA-05370:  New  World  Pasta  LLC. 

Lebanon,  PA:  September  22.  2000. 
NAFTA-TAA-05781:  Pak-Mor 

Manufacturing  Co.,  Sdh  Antonio.  TX: 

January  18,  2001. 
NAFTA-TAA-05928;  Perkinelmer  Life 

Sciences,  Inc.,  Beltsville,  MD:  January  4, 

2001. 
NAFTA-TAA-05684;  Kraft  Foods  North 

America.  Inc.,  Allentown,  PA:  December 

13,  2000. 
NAFTA-TAA-05371;  Coraza  Systems,  Inc., 

Formerly  Computer  Cabinet  Corpo.,  San 

Jose,  CA:  September  18,  2000. 
NAFTA-TAA-05450;  United  Foods,  Inc., 

Pictsweet  Mushroom  Farm,  Salem,  OR: 

September  20,  2000. 
NAFTA-TAA-05825;  Vaapco  Group,  LLC,  dl 

b/a  Novatek  Manufacturing,  Millers 

Tavern,  VA:  January  23,  2001. 
NAFTA-TAA-05855:  Low  Complexity 

Manufacturing  Group,  Inc.,  Utica,  NY: 

October  23,  2000. 
NAFTA-TAA-05890:  Bayer  Corp.,  Consumer 

Care  Div.,  Elkhart,  IN:  May  14,  2000. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  March. 
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2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  March  22.  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-7594  Filed  3-28-02;  8:45  am] 

BIUJNO  COM  4S10-30-M 


further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  4th  day  of 
March.  2002. 
Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-7600  Filed  3-28-02;  8:45  am] 

BILUNQ  COM  4610-W-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-40,595] 

Elkam  Metals  Company,  Alloy,  West 
Virginia;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  January  22.  2002  in 
response  to  a  worker  petition  which  was 
filed  by  Paper,  Allied-Industrial, 
Chemical  and  Energy  Workers 
International  Union.  Local  5-89  on 
behalf  of  workers  at  Elkem  Metals 
Company.  Alloy.  West  Virginia. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Dated:  Signed  in  Washington.  D.C.  this  5th 
day  of  March.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-7599  Filed  3-28-02;  8:45  ami 
MUJNO  COM  4S10-3IMI 


DEPARTMENT  OF  U^BOR 

Employment  and  Training 
Administration 

[TA-W-40.794] 

Frederick  Goldman,  Now  Yorlc,  New 
York;  Notk»  of  Terminatton  of 
Investlgatkm 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  February  11,  2002,  in 
response  to  a  petition  filed  by  workers 
on  behalf  of  all  workers  at  Frederick 
Goldman,  New  York,  New  York. 

The  petition  group  of  workers  is 
under  an  existing  investigation  for 
which  a  determination  has  not  been 
issued  (TA-W-40,774).  Consequently, 


DEPARTMENT  OF  LABOR 

Empk>yment  and  Training 
AdminlstratkNi 

[TA-W-40,467] 

GoM  Seam,  Passaic,  New  Jersey; 
Notice  of  Terminatkxi  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  21,  2001,  in 
response  to  a  worker  petition  that  was 
filed  on  behalf  of  workers  at  Gold  Seam. 
Passaic,  New  Jersey. 

The  Department  was  unable  to  locate 
an  official  of  the  company  to  obtain  the 
information  necessary  to  issue  a 
determinaUon  (TA-W-40,467). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  21st  day  of 
March,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-7598  Filed  3-28-02;  8:45  am] 

HLUNG  COM  4S10-3O-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-40,577] 

Kurt  Manufacturing  Company, 
Minneapolis,  Minnesota;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
-initiated  on  January  14,  2002,  in 
response  to  a  petition  filed  by  three 
workers  on  behalf  of  all  workers  at  Kurt 
Manufecturing  Company,  Miimeapolis, 
Minnesota. 

The  workers'  petition  regarding  the 
investigation  is  invalid.  Each  of  the 
petitioners  is  employed  in  a  different 
division  of  Kurt  Manufacturing. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


Dated:  Signed  at  Washington,  D.C,  this  8th 
day  of  March  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-7597  Filed  3-28-02;  8:45  am] 

BMAJNG  COM  4510-3(MI 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-40,801] 

LTV  Steel  Corporation  River  Terminal 
Railway  Company  LTV  Railroad 
Companies,  Cleveland,  Ohio:  Nottee  of 
Termination  of  Investigation 

Piusuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  11,  2002,  in 
response  to  a  worker  petition  filed  by 
the  United  Transportation  Union,  Local 
1661,  on  behalf  of  workers  at  River 
Terminal  Railway  Company,  LTV 
Railroad  Companies,  LTV  Steel 
Corporation.  Cleveland.  Ohio. 

Tne  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  (TA- 
W-40,786).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Dated:  Signed  in  Washington,  D.C.  this 
21st  day  of  March  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-7596  Filed  3-28-02:  8:45  am] 

MIXING  COM  4S10-30-H 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
AdminlstratkMi 

[TA-W-39,423] 

Outtward  Marine  Corporation  (OMC), 
Delavan,  Wisconsin;  Notice  of 
Terminatton  of  Investigatton 

Piirsuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  18,  2001,  in  response 
to  a  petition  filed  on  behalf  of  all 
workers  at  Outboard  Marine 
Corporation  (OMC),  Delavan, 
Wisconsin. 

The  company  filed  Chapter  7 
bankruptcy  for  all  the  locations  of  the 
Outboard  Marine  Corporation,  inclutiing 
the  subject  facility.  The  trustee  was 
imable  to  locate  the  records  of  the 
company  to  provide  the  Department  the 
information  necessary  to  issue  a 
determination  regarding  the  worker 
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group  eligibility  requirements  under 
Section  222  of  the  Trade  Act  of  1974. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  5th  day  of 
March,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-7602  Filed  3-28-02;  8:45  am] 
HLUNG  COM  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40.291] 

U.S.  Bronze  Foundry  &  Machine 
incorporated,  Meadville,  Pennsylvania; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  29,  2001,  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
U.S.  Bronze  Foundry  &  Machine  Inc., 
Meadville,  Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  12th  day  of 
March.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-7601  Filed  3-28-02;  8:45  am] 

BNJJNG  COM  4S10-30-4I 


DEPARTMENT  OF  LABOR 

'  Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  detOTmination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  firom  its  study 
of  local  wage  conditions  and  data  made 
available  bom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 


The  determination  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  tiipe  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
ueiermined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimiim  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
fit)m  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docimient  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 


Further  information  and  self- 
explanatory  forms  for  the  purjaoses  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington.  DC  20210. 

Withdrawn  General  Wage 
Determination  Decisions 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice,  the  following  General  Wage 
Determinations: 

No.  WI020039— See  W1020033 
No.  WI020040— See  WI020033 

Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  less  than  teti  (10)  days  from  the  date 
of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
docuimented  in  the  contract  file. 

Modification  to  General  Wage 
Determination  Decisions. 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

VOLUME  I: 

New  York 

NY020013  (Mar.  01,  2002) 


VOLUME  n: 

Pennsylvania 

PA020001  (Mar. 

PA02OOO2  (Mar. 
Pennsylvania 

PA020003  (Mar. 

PA020004  (Mar. 

PA020011  (Mar. 

PA020013  (Mar. 

PA020016  (Mar. 

PA020027  (Mar. 

PA020041  (Mar. 

PA020042  (Mar. 

PA020043  (Mar. 

VOLUME  m: 

Florida 
FL020001  (Mar. 
FL020009  (Mar. 
FL020012  (Mar. 
FL020017  (Mar. 
FL020032  (Mar. 
FL020034  (Mar. 


01,  2002) 
01,  2002) 

01,  2002) 
01,2002) 
01,2002) 
01,  2002) 
01, 2002) 
01,  2002) 
01,2002) 
01, 2002) 
01, 2002) 


01,  2002) 
01,  2002) 
01,  2002) 
01,  2002) 
01,  2002) 
01,  2002) 
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FL020045  (Mar.  01.  2002) 
FL020096  (Mar.  01.  2002) 
FL020100  (Mar.  01,  2002) 
FL020103  (Mar.  01.  2002) 
Kentucky 
KY020025  (Mar.  01.  2002) 

VOLUME  IV: 

Wisconsin 
WI020016  (Mar.  01.  2002) 
WI020017  (Mah  01.  2002) 
WI020032  (Mar.  01.  2002) 
WI020033  (Mar.  01,  2002) 

VOLUME  V: 

Iowa 
IA020004  (Mar.  01,  2002) 

ICfliisds 
KS020002  (Mar.  01,  2002) 
KS020006  (Mar.  01,  2002) 
KS020007  (Mar.  01.  2002) 
KS020012  (Mar.  01.  2002) 
KS020013  (Mar.  01,  2002) 
KS020015  (Mar.  01.  2002) 
KS020016  (Mar.  01.  2002) 
KS020018  (Mar.  01,  2002) 
KS020019  (Mar.  01.  2002) 
KS020020  (Mar.  01.  2002) 
KS020021  (Mar.  01.  2002) 
KS020023  (Mar.  01.  2002) 
KS020028  (Mar.  01.  2002) 
KS020O35  (Mar.  01.  2002) 

Oklahoma 
OK020013  (Mar.  01,  2002) 
OK020014  (Mar.  01,  2002) 
OK020016  (Mar.  01,  2002) 
OK020034  (Mar.  01,  2002) 
OK020036  (Mar.  01,  2002) 
OK020037  (Mar.  01,  2002) 

Texas 
TX020002  (Mar.  01,  2002) 
TX020003  (Mar.  01,  2002) 
TX020007  (Mar.  01,  2002) 
TX020010  (Mar.  01,  2002) 
TX020051  (Mar.  01.  2002) 
TX020054  (Mar.  01,  2002) 
TX020081  (Mar,  01,  2002) 

VOLUME  W.- 
Alaska 

AK020001  (Mar.  01,  2002) 
AK020002  (Mar.  02,  2002) 
AK020006  (Mar.  01,  2002) 
AK020008  (Mar.  02,  2002) 
Colorado 

CO020001  (Mar.  01,  2002) 
CO020016  (Mar.  01,  2002) 
Oregon 
OR020001  (Mar.  01.  2002) 
OR020017  (Mar.  01,  2002) 
Washington 

WA020001  (Mar.  01,  2002) 
WA020O02  (Mar.  01,  2002) 
WA020005  (Mar.  01.  2002) 

VOLUME  VU: 

California 
CA020001  (Mar.  01,  2002) 
CA020002  (Mar.  01,  2002) 


01,  2002) 
01. 2002) 
01,2002) 
01.  2002) 
01.  2002) 
01,  2002) 
01,  2002) 
01,  2002) 
01, 2002) 
01,2002) 
01,2002) 
01, 2002) 
01, 2002) 
01, 2002) 

01,  2002) 
01,2002) 


CA020004  (Mar. 
CA020009  (Mar. 
CA020019  (Mar. 
CA020023  (Mar. 
CA020025  (Mar. 
CA020028  (Mar. 
CA020029  (Mar. 
CA020030  (Mar. 
CA020031  (Mar. 
CA020032  (Mar. 
CA020033  (Mar. 
CA020035  (Mar. 
CA020036  (Mar. 
CA020037  (Mar. 
Nevada 
NV020004  (Mar. 
NV020005  (Mar. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Govenmient  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2168.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 


Signed  at  Washington.  D.C.  this  21st  day  of 
March  2002. 
Carl  J.  Poleskey. 

Chief,  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  02-7301  Filed  3-28-02;  8:45  am] 

NLUNG  COOE  4S10-27-M 


DEPARTMENT  OF  LABOR 

Pencion  and  Welfare  Banafits 
Adminlatratlon 

[Applicatton  No.  D-11002.  at  al.] 

Propoaad  Examptiona;  Dautacha  Bank 
AG 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 


SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA),  Office  of  Exemption 
Determinations,  Room  N-5649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Attention:  Application  No. ,  stated  in 

each  Notice  of  Proposed  Exemption. 
Interested  persons  are  also  invited  to 
submit  comments  and/or  hearing 
requests  to  PWBA  via  e-mail  or  FAX. 
Any  such  comments  or  requests  should 
be  sent  either  by  e-mail  to: 
"moffittb@pwba.doI.gov",  or  by  FAX  to 
(202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  The 
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applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-1513, 
200  Constitution  Avenue,  NW.,    ■» 
Washington,  DC  20210. 

Notice  to  Interested  Persons 

I   Notice  of  the  proposed  exemptions 
wiU  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847.  August  10. 1990). 
Effective  December  31. 1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978.  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

'The  applications  contain 
representation  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons  - 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Deutsche  Bank  AG,  Located  in 
Frankfurt/Main.  Germany 

[Exemption  Application  No.:  D-11002] 
Proposed  Exemption 

I   The  Department  of  Labor  is 
considering  granting  an  exemption 
under  the  authority  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836,  32847, 
August  10,  1990).! 

I.  General  Exemption 

Effective  for  the  period  itom  Jtuie  12, 
2001.  through  July  27,  2009,  the 


restrictions  of  section  406(a)(1)(A) 
through  (D)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)-of 
the  Code  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  a  transaction  between 
a  party  in  interest  with  respect  to  an 
employee  benefit  plan  and  an 
investment  fund  (as  defined  in  section 
V(b)),  in  which  the  plan  has  an  interest, 
and  which  is  managed  by  Deutsche 
Bank  AG  (Deutsche  Bank  or  the 
Applicant)(as  defined  in  section  V(a)),  if 
the  following  conditions  are  satisfied: 

(a)  At  the  time  of  the  transaction  (as 
defined  in  section  V(i)),  the  party  in 
interest,  or  its  affiliate  (as  defined  in 
section  V(c)),  does  not  have,  and  during 
the  immediately  preceding  one  (1)  year 
has  not  exercised,  the  authority  to — 

(1)  Appoint  or  terminate  Deutsche 
Bank  as  a  manager  of  any  of  the  plan's 
assets,  or 

(2)  Negotiate  the  terms  of  the 
management  agreement  with  Deutsche 
Bank  (including  renewals  or 
modifications  thereof)  on  behalf  of  such 
plan; 

(b)  The  transaction  is  not  described 
in — 

(1)  Prohibited  Transaction  Class 
Exemption  81-6  (PTCE  81-6)  ^  (relaUng 
to  securities  lending  arrangements); 

(2)  Prohibited  Transaction  Class 
Exemption  83-1  (PTCE  83-1)3  (relating 
to  acquisitions  by  plans  of  interests  in 
mortgage  pools),  or 

(3)  Prohibited  Transaction  Class 
Exemption  82-87  (PTCE  82-87)4 
(relating  to  certain  mortgage  financing 
arrangements); 

(c)  The  terms  of  the  transaction  are 
negotiated  on  behalf  of  the  investment 
fund  by,  or  under  the  authority  and 
general  direction  of  Deutsche  Bank,  and 
either  Deutsche  Bank,  or  (so  long  as 
Deutsche  Bank  retains  full  fiduciary 
responsibility  with  respect  to  the 
transaction)  a  property  manager  acting 
in  accordance  with  written  guidelines 
established  and  administered  by 
Deutsche  Bank,  makes  the  decision  on 
behalf  of  the  investment  fund  to  enter 
into  the  transaction,  provided  that  the 
transaction  is  not  part  of  an  agreement, 
arrangement,  or  understanding  designed 
to  benefit  a  party  in  interest; 

(d)  The  party  in  interest  deeding  with 
the  investment  fund  is  neither  Deutsche 
Bank  nor  a  person  related  to  Deutsche 
Bank  (within  the  meaning  of  section 
V(h)); 

(e)  The  transaction  is  not  entered  into 
with  a  party  in  interest  with  respect  to 
any  plan  whose  assets  managed  by 


'  For  purposes  of  this  proposed  exemption, 
references  to  specific  provisions  of  Title  I  of  the 
Act,  unless  otherwise  specified,  refer  to  the 
corresponding  provisions  of  the  Code. 


2  46  FR  7527,  January  23,  1981. 

3  48  FR  895,  January  7.  1983. 
<47  FR  21331.  May  18, 1982. 


Deutsche  Bank,  when  combined  with 
the  assets  of  other  plans  established  or 
maintained  by  the  same  employer  (or 
affiliate  thereof  described  in  section 
V(c)(l)  of  this  exemption)  or  by  the 
same  employee  organization,  and 
managed  by  Deutsche  Bank,  represent 
more  than  20  percent  (20%)  of  the  total 
client  assets  managed  by  Deutsche  Bank 
at  the  time  of  the  transaction; 
-  (f)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  or  modification 
thereof  that  requires  the  consent  of 
Deutsche  Bank,  the  terms  of  the 
transaction  are  at  least  as  favorable  to 
the  investment  fund  as  the  terms 
generally  available  in  arm's  length 
transactions  between  unrelated  parties; 
(g)(1)  Neither  Deutsche  Bank  nor  any 
affiliate  thereof  (as  defined  in  section 
V(d)),  nor  any  owner,  direct  or  rect,  of 
a  5  percent  (5%)  or  more  interest  in 
Deutsche  Bemk  is  a  person  who,  within 
the  ten  (10)  years  immediately 
preceding  the  transaction,  has  been 
either  convicted  or  released  frtim 
imprisonment,  whichever  is  later,  as  a 
result  of  any  felony  involving  abuse  or 
misuse  of  such  person's  employee 
benefit  plan  position  or  employment,  or 
position  or  employment  with  a  labor 
organization;  any  felony  arising  out  of 
the  conduct  of  the  business  of  a  broker, 
dealer,  investment  adviser,  bank, 
insurance  company,  or  fiduciary; 
income  tax  evasion;  any  felony 
involving  the  larceny,  theft,  robbery, 
extortion,  forgery,  counterfeiting, 
fraudulent  concealment,  embezzlement, 
fraudulent  conversion,  or 
misappropriation  of  funds  or  securities; 
conspiracy  or  attempt  to  commit  any 
such  crimes  or  a  crime  in  which  any  of 
the  foregoing  crimes  is  an  element;  or 
any  other  crime  described  in  section  411 
of  the  Act. 

(2)  The  relief  provided  by  this 
exemption  is  available  to  Deutsche  Bank 
(as  defined  in  section  V(a)), 
notwithstanding  the  guilty  plea  on 
March  11, 1999,  of  Deutsche  Bank's 
affiliate.  Bankers  Trust  Company 
(Bankers  Trust),  to  three  counts  of 
violations  of  18  U.S.C.  §  1005,  provided 
that  neither  Deutsche  Bank  nor  any 
affiliate,  nor  any  owner,  direct  or 
indirect  of  a  5  percent  (5%)  or  more 
interest  in  Deutsche  Bank  is  convicted 
of  any  of  the  crimes  (described  in 
section  1(g)(1)),  and  provided  that 
Bankers  Trust  is  not  subsequently 
convicted  of  any  crimes  (described  in 
section  1(g)(1)). 

(3)  For  purposes  of  this  section  1(g),  a 
person  shall  be  deemed  to  have  been 
"convicted"  from  the  date  of  thie 
judgment  of  the  trial  court,  regardless  of 
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whether  that  judgment  remains  imder 

appeal. 

(h)  Prior  to  entering  into  a  transaction 
covered  by  this  exemption  Deutsche 
Bank  must  agree  in  writing  with  a  plan: 

(1)  That  the  transaction  is  governed  by 
the  laws  of  the  United  States  and  that 
Deutsche  Bank  is  a  fiduciary  of  the  plan 
pursuant  to  the  provisions  of  the  Act; 

(2)  To  submit  to  the  jurisdiction  of  the 
United  States  district  courts; 

(3)  To  appoint  an  agent  for  service  of 
process  in  the  United  States,  which  may 
be  an  affiliate  (the  Process  Agent);  and 

(4)  To  consent  to  service  of  process  on 
the  Process  Agent. 

(i)  Upon  request,  Deutsche  Bank 
provides  to  each  plan  affected  by  this 
exemption  copies  of  the  Notice  of 
Proposed  Exemption  (the  Notice)  and 
the  final  exemption,  if  granted; 

(j)  Deutsche  Bank  provides  each  plan 
affected  by  this  exemption  with  a 
written  consent  to  service  of  process  in 
the  United  States  and  to  the  jurisdiction 
of  the  courts  of  the  United  States  for  any 
civil  action  or  proceeding  brought 
against  Deutsche  Bank  with  respect  to 
the  subject  transactions,  which  consent 
provides  that  process  may  be  served  on 
Deutsche  Bank  through  service  on 
Deutsche  Bank's  New  York  branch  (or 
any  other  branch  or  affiliate  of  Deutsche 
Bank  tljat  is  domiciled  in  the  United 
States]' 

(k)  Deutsche  Bank  and/or  its  affiliates 
(as  defined  in  section  V(c)(l)),  maintains 
or  causes  to  be  maintained  within  the 
United  States  for  a  period  of  six  (6) 
years  from  the  date  of  each  transaction 
covered  by  this  exemption,  in  a  manner 
that  is  convenient  and  accessible  for 
audit  and  examination,  such  records  as 
are  necessary  to  enable  persons  (as 
described  in  section  1(1))  to  determine 
whether  the  conditions  of  the 
exemption  have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circimistances  beyond  the  control  of 
Deutsche  Bank  and/or  its  affiliates  (as 
defined  in  section  V(c)(l)),  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six  (6)  year  period;  and 

(2)  No  party  in  interest  other  than 
Deutsche  Bank  and/or  its  affiliates  shall 
be  subject  to  the  civil  penalty  that  may 
be  assessed  under  section  502(i)  of  the 
Act,  or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code,  if  the 
records  are  not  maintained,  or  are  not 
available  for  examination  (as  reqxxired 

by  section  I(l)(l)); 

(1)(1)  Except  as  provided  in  section 
I(l)(2)  and  notwithstanding  any 
provisions  of  subsections  (a)(2)  and  (b) 
of  section  504  of  the  Act,  the  records 
referred  to,  above,  in  section  I(k)  are 
unconditionally  available  at  their 


customary  location  during  normal 
business  hours  to:  (i)  Any  duly 
authorized  employee  or  representative 
of  the  Department,  the  Internal  Revenue 
Service  or  the  Securities  and  Exchange 
Commission;  (ii)  any  fiduciary  of  a  plan 
affected  by  this  exemption  or  any  duly 
authorized  representative  of  such 
fiduciary;  (iii)  any  contributing 
employer  to  any  plan  affected  by  this 
exemption  or  any  duly  authorized 
employee  representative  of  such 
employer;  and  (iv)  any  participant  or 
beneficiary  of  any  plan  affected  by  this 
exemption,  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary; 

(2)  None  of  the  persons  described 
above  in  section  I(l)(l)(ii)-(iv)  are 
authorized  to  examine  the  trade  secrets 
of  Deutsche  Bank  or  commercial  or 
financial  information  which  is 
privileged  or  confidential; 

(m)  Upon  request,  Deutsche  Bank 
discloses  to  the  plan  sponsor  and/ or  the 
named  fiduciary  of  each  plan  affected 
by  this  exemption  information 
concerning  the  nature  and  extent  of 
Deutsche  Bank's  regulation  by  German 
governmental  authorities. 

n.  Specific  Exemptions  for  Employers 

Effective  for  the  period  from  June  12, 
2001,  throu^  July  27,  2009,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  407(a)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  Code  section 
4975(c)(1)(A)  through  (E),  shall  not 

apply  to: 

(a)  The  sale,  leasing,  or  servicing  of 
goods  (as  defined  in  section  V(j)),  or  to 
the  furnishing  of  services,  to  an 
investment  fund  managed  by  Deutsche 
Bank,  by  a  party  in  interest  with  respect 
to  a  plan  having  an  interest  in  the 
investment  fund,  if 

(1)  The  party  in  interest  is  an 
employer  any  of  whose  employees  are 
covered  by  the  plan  or  is  a  person  who 
is  a  party  in  interest  by  virtue  of  a 
relationship  to  such  an  employer 
described  in  section  V(c), 

(2)  The  transaction  is  necessary  for 
the  administration  or  management  of 
the  investment  fund, 

(3)  The  transaction  takes  place  in  the 
ordinary  course  of  a  business  engaged  in 
by  the  party  in  interest  with  the  general 
public, 

(4)  Effective  for  taxable  years  of  the 
party  in  interest  furnishing  goods  and 
services  after  the  date  this  exemption  is 
granted,  the  amount  attributable  in  any 
taxable  year  of  the  party  in  interest  to 
transactions  engaged  in  with  an 
investment  fund  pursuant  to  section 
11(a)  of  this  exemption  does  not  exceed 
one  percent  (1%)  of  the  gross  receipts 


derived  from  all  sources  for  the  prior 
tcixable  year  of  such  party  in  interest, 
and 

(5)  The  requirements  of  sections  1(c) 
through  (n)  are  satisfied  with  respect  to 
the  transaction; 

(b)  The  leasing  of  office  or  commercial 
space  by  an  investment  fund  managed 
by  Deutsche  Bank  to  a  party  in  interest 
with  respect  to  a  plan  having  an  interest 
in  the  investment  fund,  if— 

(1)  The  party  in  interest  is  an 
employer  any  of  whose  employees  are 
covered  by  such  plan  or  is  a  person  who 
is  a  party  in  interest  by  virtue  of  a 
relationship  to  such  an  employer 
described  in  section  V(c), 

(2)  No  commission  or  other  fee  is  paid 
by  the  investment  fund  to  Deutsche 
Bank  or  to  the  employer,  or  to  an 
affiliate  of  Deutsche  Bank  or  the 
employer  (as  defined  in  section  V(c)),  in 
connection  with  the  transaction, 

(3)  Any  unit  of  space  leased  to  the 
party  in  interest  by  the  investment  fund 
is  suitable  (or  adaptable  without 
excessive  cost)  for  use  by  different 
tenants; 

(4)  The  amoimt  of  space  covered  by 
the  lease  does  not  exceed  fifteen  (15) 
percent  of  the  rentable  space  of  the 
office  building,  integrated  office  park,  or 
of  the  commercial  center  (if  the  lease 
does  not  pertain  to  office  space), 

(5)  In  the  case  of  a  plan  that  is  not  an 
eligible  individual  account  plan  (as 
defined  in  section  407(d)(3)  of  the  Act), 
immediately  after  the  transaction  is 
entered  into,  the  aggregate  fair  market 
value  of  employer  real  property  and 
employer  securities  held  by  investment 
funds  of  Deutsche  Bank  in  which  such 
plan  has  an  interest  does  not  exceed  10 
percent  (10%)  of  the  fafr  market  value 
of  the  assets  of  such  plan  held  in  those 
investment  funds.  In  determining  the 
aggregate  fafr  market  value  of  employer 
real  property  and  employer  securities  as 
described  herein,  a  plan  shall  be 
considered  to  own  the  same 
proportionate  undivided  interest  in  each 
asset  of  the  investment  fund  or  funds  as 
its  proportionate  interest  in  the  total 
assets  of  the  investment  fund(s).  For 
purposes  of  this  requirement,  the  term, 
"employer  real  property,"  means  real 
property  leased  to,  and  the  term, 
"employer  securities,"  means  securities 
issued  by.  an  employer  any  of  whose 
employees  are  covered  by  such  plan  or 
a  party  in  interest  of  the  plan  by  reason 
of  a  relationship  to  the  employer 
described  in  subparagraphs  (E)  or  (G)  of 
section  3(14)  of  the  Act,  and 

(6)  The  requirements  of  sections  1(c) 
through  (n)  are  satisfied  with  respect  to 
the  transaction. 
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m.  Specific  Lease  Exemption  for 
Deutsche  Bank 

Effective  for  the  period  from  June  12, 
2001,  through  July  27,  2009.  the 
restrictions  of  sections  406(a)(1)(A) 
through  (D)  and  406(b)(1)  and  (2)  of  the 
Act  and  the  taxes  imposed  by  Code 
section  4975(a)  and  (b),  by  reason  of 
Code  section  4975(c)(1)(A)  through  (E), 
shall  not  apply  to  the  leasing  of  office 
or  commercial  space  by  an  investment 
fund  managed  by  Deutsche  Bank  to 
Deutsche  Bank,  a  person  who  is  a  party 
in  interest  of  a  plan  by  virtue  of  a 
relationship  to  Deutsche  Bank  described 
in  subparagraphs  (G),  (H),  or  (I)  of 
section  3(14)  of  the  Act,  or  a  person  not 
eligible  for  the  General  Exemption  of 
Part  I  of  this  exemption  by  reason  of 
section  1(a),  if — 

(a)  The  amoimt  of  space  covered  by 
the  lease  does  not  exceed  the  greater  of 
7500  square  feet  or  one  percent  (1%)  of 
the  rentable  space  of  the  office  buildiiig. 
integrated  office  park  or  of  the 
commercial  center  in  which  the 
investment  fund  has  the  investment, 

(b)  The  unit  of  space  subject  to  the 
lease  is  suitable  (or  adaptable  without 
excessive  cost)  for  use  by  different 
tenants, 

(c)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  or  modification 
thereof  that  requires  the  consent  of 
Deutsche  Bank,  the  terms  of  the 
transaction  are  not  more  favorable  to  the 
lessee  than  the  terms  generally  available 
in  arm's  length  transactions  between 
unrelated  parties,  and 

(d)  No  commission  or  other  fee  is  paid 
by  the  investment  fund  to  Deutsche 
Bank,  any  person  possessing  the 
disqualifying  powers  described  in 
section  1(a),  or  any  affiliate  of  such 
persons  (as  defined  in  section  V(c)),  in 
coimection  with  the  transaction. 

IV.  Transactions  Involving  Places  of 
Public  Accommodation 

Effective  for  the  period  from  June  12, 
2001,  through  July  27,  2009,  the 
restrictions  of  sections  406(a)(1)(A) 
through  (D)  and  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code,  by 
reason  of  section  4975(c)(1)(A)  through 
(E)  of  the  Code,  shall  not  apply  to  the 
furnishing  of  services  and  facilities  (and 
goods  incidental  thereto)  by  a  place  of 
public  accommodation  owned  by  an 
investment  fund  managed  by  Deutsche 
Bank  to  a  party  in  interest  with  respect 
to  a  plan  having  an  interest  in  the 
investment  fund,  if  the  services  and 
facilities  (and  incidental  goods)  are 
furnished  on  a  comparable  basis  to  the 
general  public. 


V.  Definitions 

For  purposes  of  this  exemption: 

(a)  The  term,  "Deutsche  Bank"  means 
Deutsche  Bank  AG,  provided  that 
Deutsche  Bank  AG:  (i)  has  the  power  to 
manage,  acquire  or  dispose  of  assets  of 
a  plan  affected  by  this  exemption;  (ii) 
has,  as  of  the  last  day  of  its  most  recent 
fiscal  year,  equity  capital  (as  defined  in 
section  V(k))  in  excess  of  $10,000,000; 
(iii)  has  acknowledged  in  a  written 
management  agreement  that  it  is  a 
fiduciary  with  respect  to  each  plan  that 
has  retained  Deutsche  Bank  AG  to 
manage  the  assets  of  the  plan;  and  (iv) 
is  subject  to  regulation  by  the  German 
federal  banking  supervisory  authority, 
known  as  the  Bundesaufsichtsamt  fuer 
das  Kreditwesen  (the  BAK). 

(b)  An  "investment  fund"  includes 
individual  trusts  and  common, 
collective  or  group  trusts  maintained  by 
a  bank,  and  any  other  account  or  fund 
to  the  extent  that  the  disposition  of  its 
assets  (whether  or  not  in  the  custody  of 
Deutsche  Bank)  is  subject  to  the 
discretionary  authority  of  Deutsche 
Bank. 

(c)  For  purposes  of  section  1(a), 
section  I(k),  and  Part  II,  an  "affiliate"  of 
a  person  means — 

(1)  Any  person  dfrectiy  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  imder 
common  control  with  the  person, 

(2)  Any  corporation,  partnership, 
trust,  or  imincorporated  enterprise  of 
which  such  person  is  an  officer, 
director,  5  percent  (5%)  or  more  partner, 
or  employee  (but  only  if  the, employer 
of  such  employee  is  the  plan  sponsor), 
and 

(3)  Any  director  of  the  person  or  any 
employee  of  the  person  who  is  a  highly 
compensated  employee,  as  defined  in 
section  4975(e)(2)(H)  of  the  Code,  or 
who  has  direct  or  indfrect  authority, 
responsibility,  or  control  regarding  the 
custody,  management,  or  disposition  of 
plan  assets.  A  named  fiduciary  (within 
the  meaning  of  section  402(a)(2)  of  the 
Act)  of  a  plan,  and  an, employer  any  of 
whose  employees  are  covered  by  such 
plan  will  also  be  considered  affiliates 
with  respect  to  each  other  for  purposes 
of  section  1(a).  if  such  employer  or  an 
affiliate  of  such  employer  has  the 
authority,  alone  or  shared  with  others, 
to  appoint  or  terminate  the  named 
fiduciary  or  otherwise  negotiate  the 
terms  of  the  named  fiduciary's 
employment  agreement. 

(d)  For  purposes  of  section  1(g).  an 
"affiliate"  of  a  person  means — 

(1)  Any  person  directiy  or  indirectiy, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person. 


(2)  Any  director  of,  relative  of,  or 
partner  in,  any  such  person, 

(3)  Any  corporation,  partnership, 
trust,  or  unincorporated  enterprise  of 
which  such  person  is  an  officer, 
director,  or  5  percent  (5%)  or  more 
partner,  or  owner,  and 

(4)  Any  employee  or  officer  of  the 
person  who — 

(A)  Is  a  highly  compensated  employee 
(as  described  in  section  4975(e)(2)(H)  of 
the  Code)  or  officer  (earning  10  percent 
(10%)  or  more  of  the  yearly  wages  of 
such  person),  or 

(B)  Has  direct  or  indfrect  authority, 
responsibility,  or  control  regarding  the 
custody,  management,  or  disposition  of 
plan  assets. 

(e)  The  term,  "control,"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(f)  The  term,  "party  in  interest," 
means  a  person  described  in  section 
3(14)  of  the  Act  and  includes  a 
"disqualified  person,"  as  defined  in 
section  4975(e)(2)  of  the  Code. 

(g)  The  term,  "relative,"  means  a 
relative  as  that  term  is  defined  in 
section  3(15)  of  the  Act,  or  a  brother,  a 
sister,  or  a  spouse  of  a  brother  or  sister. 

(h)  Deutsche  Bank  is  "related"  to  a 
party  in  interest  for  purposes  of  section 
1(d)  of  this  exemption,  if  the  party  in 
interest  (or  a  person  controlling,  or 
controlled  by,  the  party  in  interest) 
ovtms  a  5  percent  (5%)  or  more  interest 
in  Deutsche,  Bank  or  if  Deutsche  Bank 
(or  a  person  controlling,  or  controlled    . 
by,  Deutsche  Bank)  ovras  a  5  percent 
(5%)  or  more  interest  in  the  party  in 
interest.  For  purposes  of  this  definition: 

(1)  The  term,  "interest,"  means  with 
respect  to  ownership  of  an  entity — 

(A)  The  combined  voting  power  of  all 
classes  of  stock  entitied  to  vote  or  the 
total  value  of  the  shares  of  all  classes  of 
stock  of  the  entity  if  the  entity  is  a 
corporation, 

(B)  The  capital  interest  or  the  profits 
interest  of  the  entity  if  the  entity  is  a 
partnership;  or 

(C)  The  beneficial  interest  of  the 
entity  if  the  entity  is  a  trust  or 
unincorporated  enterprise;  and 

(2)  A  person  is  considered  to  own  an 
interest  held  in  any  capacity  if  the 
person  has  or  shares  the  authority — 

(A)  To  exercise  any  voting  rights,  or 
to  direct  some  other  person  to  exercise 
the  voting  rights  relating  to  such 
interest,  or 

(B)  To  dispose  or  to  direct  the 
disposition  of  such  interest. 

(i)  The  "time"  as  of  which  any 
transaction  occurs  is  the  date  upon 
which  the  transaction  is  entered  into.  In 
addition,  in  tl\e  case  of  a  transaction 
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that  is  continuing,  the  transaction  shall 
be  deemed  to  occur  until  it  is 
terminated.  If  any  tran.saction  is  entered 
into  on  or  after  the  effective  date  of  this 
exemption,  or  a  renewal  that  requires 
the  consent  of  Deutsche  Bank  occurs  on 
or  after  such  effective  date,  and  the 
requirements  of  this  exemption  are 
satisfied  at  the  time  the  transaction  is 
entered  into  or  renewed,  respectively, 
the  requirements  will  continue  to  be 
satisfied  thereafter  with  respect  to  the 
transaction.  Notwithstanding  the 
foregoing,  this  exemption  shall  cease  to 
apply  to  a  transaction  exempt  by  virtue 
of  Part  I  or  Part  11  at  such  time  as  the 
percentage  requirement  contained  in 
section  1(e)  is  exceeded,  unless  no 
portion  of  such  excess  results  from  an 
increase  in  the  assets  transferred  for 
discretionary  management  to  Deutsche 
Bank.  For  this  purpose,  assets 
transferred  do  not  include  the 
reinvestment  of  earnings  attributable  to 
those  plan  assets  already  under  the 
discretionary  management  of  Deutsche 
Bank.  Nothing  in  this  paragraph  shall  be 
construed  as  exempting  a  transaction 
entered  into  by  an  investment  fund 
which  becomes  a  transaction  described 
in  section  406  of  the  Act  or  section  4975 
of  the  Code  while  the  transaction  is 
continuing,  unless  the  conditions  of  this 
exemption  were  met  either  at  the  time 
the  transaction  was  entered  into  or  at 
the  time  the  transaction  would  have 
become  prohibited  but  for  this 
exemption. 

(j)  The  term,  "goods"  includes  all 
things  which  are  movable  or  which  are 
fixtures  used  by  an  investment  fund  but 
does  not  include  sectirities. 
commodities,  conunodities  futures, 
money,  documents,  instruments, 
accounts,  chattel  paper,  contract  rights, 
and  any  other  property,  tangible  or 
intangible,  which,  under  the  relevant 
facts  and  circvunstances.  is  held 
primarily  for  investment. 

(k)  For  purposes  of  section  V(a)  of  this 
exemption,  the  term  "equity  capital" 
means  stock  (common  and  preferred), 
surplus,  undivided  profits,  contingency 
reserves  and  other  capital  reserves. 

Temporary  Nature  of  Exemption 

The  Department  has  determined  that 
the  relief  provided  by  this  exemption,  if 
granted,  will  be  effective  retroactively 
but  will  be  temporary  in  nature.  In  this 
regard.  Deutsche  Bank,  AG,  among 
others,  on  July  27, 1999,  obtained 
Prohibited  Transaction  Exemption  99- 
29  (PTE  99-29)  ^  which  provided  that  it 
woiild  not  be  precluded  from 
functioning  as  a  "qualified  professional 
asset  manager"  (a  QPAM),  pursuant  to 


Prohibited  Transaction  Class  Exemption 
84-14  (PTCE  84-14).^  solely  because  of 
a  failure  to  satisfy  section  1(g)  of  PTCE 
84-14.  as  a  result  of  a  guilty  plea  filed 
by  an  affiliate  on  March  11, 1999,  to 
three  counts  of  a  felony.  The  relief 
provided  by  PTE  99-29  was  limited  to 
a  period  often  (10)  years  from  July  27. 
1999,  the  date  of  the  pubUcation  of  the 
final  exemption  for  PTE  99-29  in  the 
Federal  Register.  The  Department  in 
proposing  the  subject  exemption  does 
not  intend  that,  if  granted,  the  relief,  as 
described  herein,  be  available  beyond 
the  time  remaining  in  the  ten  (10)  year 
period  established  by  PTE  99-29. 
Accordingly,  the  relief  provided  by  this 
exemption,  if  granted,  will  be 
retroactive,  effective  as  of  Jime  12,  2001, 
the  date  when  the  application  for 
exemption  was  filed  with  the 
Department,  and  will  continue  to  be 
available  through  July  27,  2009.  the  date 
that  is  ten  (10)  years  from  the 
publication  in  the  Federal  Register  of 
the  final  exemption  for  PTE  99-29. 

In  the  case  of  a  transaction  that 
continues  beyond  July  27.  2009.  the 
transaction  shall  be  deemed  to  occur 
until  it  is  terminated.  Although  the 
relief  provided  by  this  exemption  will 
not  be  available  after  July  27.  2009,  for 
any  new,  or  other  transactions  that 
require  the  consent  of  Deutsche  Bank,  as 
described  herein,  such  relief  will 
continue  to  apply  beyond  July  27,  2009, 
for  continuing  transactions  entered  into 
prior  to  that  date,  provided  such 
transactions  satisfied  the  conditions  of 
this  exemption.  In  this  regard,  see 
section  V(i)  regarding  continuing 
transactions. 

Should  the  Applicant  wish  to  extend, 
beyond  July  27,  2009,  the  relief 
provided  by  this  exemption  to  new  or 
additional  transactions,  or  should  the 
Applicant  wish  for  any  reason  to  amend 
the  conditions  of  this  exemption,  the 
Applicant  may  submit  another 
application  for  exemption.  In  this 
regard,  the  Department  expects  that 
prior  to  filing  another  exemption 
application  seeking  relief  for  new  or 
additional  transactions  or  to  amend  this 
exemption,  the  Applicant  should  be 
prepared  to  demonstrate  compliance 
with  the  conditions  of  this  exemption. 

Summary  of  Facts  and  Representations 

1.  The  request  for  relief  bom  the 
prohibited  transaction  provisions  of  the 
Act  and  Code  was  filed  on  behalf  of 
Deutsche  Bank  and.  if  granted,  will  be 
applicable  to  Deutsche  Bank,  as  that 
term  is  defined  in  Section  V(a)  of  this 
proposed  exemption.  Deutsche  Bank  is 


a  bank  organized  imder  the  laws  of  the 
Federal  Republic  of  Germany.  In  this 
regard.  Deutsche  Bank  provides  9  broad 
variety  of  banking,  fiduciary,  record 
keeping,  custodial,  brokerage,  and 
investment  services  to  corporations, 
institutions,  governments,  employee 
benefit  plans,  governmental  retirement 
plans,  and  private  investors  worldwide. 

As  of  December  31 ,  2000,  Deutsche 
Bank  held  697,306  million  Euros  in 
assets  and  19.807  million  Euros  in 
stockholder  equity.  Deutsche  Bank 
manages  over  $585  billion  in  assets 
either  through  collective  trusts, 
separately  managed  accounts,  or  mutual 
funds.  It  is  represented  that,  as  of  the 
last  day  of  its  most  recent  fiscal  year, 
Deutsche  Bank  has  equity  capital  in 
excess  of  $10,000,000. 

2.  It  is  anticipated  that  plans, 
particularly  large  plans,  with  hundreds 
or  thousands  of  known  and  unknown 
parties  in  interest  may  enter  into  the 
transactions  described  in  this  proposed 
exemption.  Deutsche  Bank  anticipates 
that  such  transactions  would  include 
derivatives,  repurchase  agreements  with 
foreign  banks  or  broker  dealers,  foreign 
exchange  transactions,  and  other 
transactions  not  exempted  by  other 
individual  or  class  exemptions.^ 

3.  The  exemption  requested  by 
Deutsche  Bank  would  permit:  (1) 
Transactions  between  parties  in  interest 
with  respect  to  a  plan  and  an 
investment  fund,  in  which  such  plan  has 
an  interest,  if  the  assets  in  such  fund  are 
managed  by  Deutsche  Bank;  (2)  the  sale, 
leasing,  servicing  of  goods,  or  the 
furnishing  of  services  to  an  investment 
fund  managed  by  Deutsche  Bank  by  an 
employer  or  an  affiliate,  and  the  leasing 
of  office  or  commercial  space  by  such 
investment  fund  to  an  employer  or  an 
affiliate  where  plans  sponsored  by  such 
employer  or  an  affiliate  have  an  interest 
in  such  fund;  (3)  the  leasing  of  office  or 
commercial  space  by  an  investment 
fund  managed  by  Deutsche  Bank  to 
Deutsche  Bank  or  a  person  who  is  a 


»M  FR  40623.  July  27. 1999 


•49  FR  9494  (March  13. 1984),  as  corrected,  50 
FR  41430  (October  10, 1985). 


'The  Department  notes  that  the  general  standards 
of  fiduciary  conduct  under  the  Act  would  apply  to 
the  investment  transactions  permitted  by  this 
proposed  exemption,  and  that  satisfaction  of  the 
conditions  of  this  proposed  exemption  should  not 
be  viewed  as  an  endorsement  of  any  particular 
investment  by  the  Department.  Section  404  of  the 
Act  requires,  among  other  things,  that  a  fiduciary 
discharge  his  duties  with  respect  to  a  plan  solely 
in  the  interest  of  the  plan's  participants  and 
beneficiaries  and  in  a  prudent  fashion.  Accordingly, 
the  manager  or  other  plan  fiduciary  must  act 
prudently  with  respect  to  the  decision  to  enter  into 
an  investment  transaction,  as  well  as  to  the 
negotiation  of  the  specific  terms  under  which  the 
plan  will  engage  in  such  transaction.  In  addition, 
the  plan's  named  fiduciary  must  act  prudently  and 
solely  in  the  interest  of  the  plan's  participants  and 
beneficiaries  in  selecting  Deutsche  Bank  to  manage 
plan  assets  and  in  periodically  monitoring  Deutsche 
Bank's  performance. 
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party  in  interest  of  a  plan  by  virtue  of 
a  relationship  to  Deutsche  Bank,  as 
described  in  3(14)(G)  (H),  or  (I)  of  the 
Act,  or  a  person  not  eligible  for  the 
general  exemption  of  Part  I  of  this 
proposed  exemption  by  reason  of 
section  1(a);  and  (4)  the  furnishing  of 
services  and  facilities  (and  goods 
incidental  thereto)  by  a  place  of  public 
accommodation  owned  by  an 
investment  fund  which  is  managed  by 
Deutsche  Bank  to  a  party  in  interest 
with  respect  to  a  plan  having  an  interest 
in  such  fund;  provided  certain 
condition  are  satisfied.  The  Applicant 
represents  that  these  transactions  have 
not  been  consimimated,  nor  will  such 
transactions  be  consummated  without 
an  exemption. 

Relief  is  requested  from  the 
prohibitions  of  sections  406(a), 
406(b)(1),  406(b)(2),  and  407(a)  of  the 
Act  and  section  4975(c)(l)(A)-(E)  of  the 
Code.  According  to  the  Applicant,  the 
transactions  described  in  Parts  I,  II,  III, 
and  rv  of  this  proposed  exemption  may 
violate  section  406(a)(l)(A)-(D)  of  the 
Act,  because  a  party  in  interest  is 
involved  or  may  be  benefitted.  Further, 
in  the  opinion  of  the  Applicant,  the 
transactions  described  in  Parts  11,  III, 
and  rv  of  this  proposed  exemption 
would  arguably  violate  406(b)(1)  of  the 
Act,  because  such  transactions  may 
benefit  a  sponsoring  employer, 
investment  manager,  or  other  plan 
fiduciaries.  Further,  the  transactions 
described  in  section  n(b)  of  the 
proposed  exemption  may  violate  section 
407(a)  of  the  Act,  because  such 
transactions  involve  the  leasing  of  fund 
real  property  to  sponsoring  employers. 
Finally,  the  transactions  described  in 
sections  III  and  IV  of  this  proposed 
exemption  could  violate  section 
406(b)(2)  of  the  Act  and  section 
4975(c)(1)(E)  of  the  Code  to  the  extent 
that  Deutsche  Bank,  the  employer,  or 
other  fiduciary  vdth  authority  or  control 
over  plan  assets  is  involved  in  the 
transactions. 

4.  With  regard  to  each  of  the 
transactions  described  in  paragraph  3 
above,  Deutsche  Bank  has  requested 
relief  from  the  prohibited  transaction 
provisions  of  the  Act  and  Code  which 
is  identical  to  the  relief  granted  in  PTCE 
84-14.  PTCE  84-14  provides 
conditional  relief  for  various  parties  in 
interest  to  engage  in  transactions 
involving  plan  assets  if,  among  other 
conditions,  such  assets  are  managed  by 
a  QPAM,  who  is  independent  of  such 
parties  in  interest. 

PTCE  84-14  does  not  permit  a  foreign 
bank  to  act  as  a  QPAM.  hi  this  regard, 
section  V(a){l)  of  PTCE  84-14  requires 
that,  in  order  to  qualify  as  a  QPAM,  a 
bank  must  be  a  banking  institution 


organized  under  the  laws  of  the  United 
States,  as  defined  in  section  202(a)(1)  of 
the  Investment  Advisers  Act  of  1940.  As 
Deutsche  Bank  is  organized  under  the   . 
laws  of  the  Federal  Republic  of 
Germany,  rather  than  the  laws  of  the 
United  States,  Deutsche  Bank  does  not 
qualify  as  a  QPAM,  and  cannot  rely  on 
the  relief  provided  by  PTCE  84-14. 
Accordingly,  Deutsche  Bank  has 
submitted  an  application  for 
administrative  exemption  and  requested 
the  relief  proposed  herein. 

In  the  opinion  of  the  Applicant,  the 
fact  that  Deutsche  Bank  is  not  a  U.S.- 
chartered  bank  carries  little,  if  any 
significance  in  terms  of  the  ability  of 
Deutsche  Bank  to  operate  independently 
or  to  manage  plan  assets  efficiently  and 
effectively.  Given  Deutsche  Bank's  size, 
global  geographic  distribution,  financial 
strength,  and  experience  managing 
assets,  the  Applicant  maintains  that 
Deutsche  Bank  is  better  qualified  than 
many  U.S.  banks  to  act  as  an 
independent  asset  manager. 

5.  Deutsche  Bank  believes  that  its 
operations  are  regulated  as  much  as 
U.S. -chartered  banks.  In  this  regard, 
Deutsche  Bank's  operations  are 
regulated  not  only  by  the  supervisory 
authorities  of  various  host  coimtries,  but 
by  German  authorities,  as  well. 
Specifically,  Deutsche  Bank  is  subject 
globally  to  comprehensive  supervision 
and  regulation  on  a  consolidated  basis 
by  the  German  federal  banking 
supervisory  authority,  referred  to  herein 
as  the  BAK.  The  BAK  is  a  federal 
institution  with  ultimate  responsibility 
to  the  German  Ministry  of  Finance.  The 
BAK  supervises  the  operations  of  banks, 
banking  groups,  financial  holding 
groups  and  foreign  bank  branches  in 
Germany  and  has  the  authority  to:  (a) 
Issue  and  withdraw  banking  licenses, 
(b)  issue  regulations  on  capital  and 
liquidity  requirements  of  banks,  (c) 
request  information  and  conduct 
investigations,  (d)  intervene  in  cases  of 
inadequate  capital  or  liquidity, 
endangered  deposits,  or  bankruptcy  by 
temporarily  prohibiting  certain  banking 
transactions. 

The  BAK  ensures  that  Deutsche  Bank 
has  procedures  for  monitoring  and 
controlling  its  worldwide  activities 
through  various  statutory  and  regulatory 
standards.  Among  these  standards  are 
requirements  for  adequate  internal 
controls,  oversight,  administration,  and 
financial  resources.  The  BAK  reviews 
compliance  with  these  operational  and 
internal  control  standards  through  an 
annual  audit  performed  by  the  year-end 
auditor  and  through  special  audits 
ordered  by  the  BAK.  The  supervisory 
authorities  require  information  on  the 
condition  of  Deutsche  Bank  and  its 


branches  through  periodic  consolidated 
financial  reports  and  through  a 
mandatory  aimual  report  prepared  by 
the  auditor. 

Additionally,  the  BAK  in  cooperation 
with  the  Deutsche  Bimdesbank 
(Bundesbank)  supervises  all  branches  of 
Deutsche  Bank,  wherever  located.  The 
Bundesbank  is  the  central  bank  of  the 
Federal  Republic  of  Germany  and  is  an  ' 
integral  part  of  the  European  Central 
Banks.  For  Deutsche  Bank's  branches 
domiciled  in  European  Economic  Area 
(EEA)  member  states,  the  BAK  is  the 
lead  supervisory  authority  pursuant  to 
the  rule  on  the  "European  Passport," 
and  only  some  aspects  are  subject  to 
complementary  supervision  by 
supervisory  authority  of  the  host 
country. 

It  is  represented  that  Deutsche  Bank  is 
subject  to  aimounced  and  unannoimced 
on-site  audits,  and  all  other  supervisory 
controls  applicable  to  German  Banks. 
With  respect  to  branches  located  in  EEA 
member  states,  such  audits  are  carried 
out  consistent  with  applicable  European 
directives.  With  respect  to  branches 
outside  the  EEA,  such  audits  are  carried 
out  consistent  with  applicable 
international  agreements,  memoranda  of 
understanding,  or  other  arrangements 
with  the  relevant  foreign  supervisory 
authorities. 

Deutsche  Bank's  branches  domiciled 
outside  the  EEA  are  also  subject  to  local 
regulation  and  supervision  by  the 
supervisory  authority  of  the  host 
country.  In  this  regard,  for  example, 
Deutsche  Bank  AG,  New  York  Branch, 
is  regulated  and  supervised  by  the  New 
York  State  Banking  Department.  Certain 
activities  of  Deutsche  Bank  AG,  New 
York  Branch  are  also  regulated  and 
supervised  by  the  Federal  Reserve  Bank 
of  New  York. 

There  are  two  deposit  insurance 
programs  that  cover  Deutsche  Bank.  The 
first  is  a  European  Union  required 
mandatory  deposit  insurance  system 
established  in  1998  that  insures  deposits 
denominated  in  the  currency  of  an  EEA 
member  state  up  to  the  lesser  of  90 
percent  (90%)  of  the  deposit  amount  or 
20,000  euros.  This  statutory  deposit 
protection  scheme  is  maintained,  as  far 
as  private  commercial  banks  like 
Deutsche  Bank  are  concerned,  by  a 
separate  institution  and  is  subject  to 
supervision  by  the  BAK.  In  addition 
since  1976,  the  Association  of  German 
Banks  has  maintained  a  volimtary 
deposit  protection  program  called  the 
Deposit  Protection  Fund  that  safeguards 
liabilities  in  excess  of  the  thresholds 
guaranteed  by  the  European  Union 
program,  up  to  a  protection  ceiling  for 
each  creditor  of  30  percent  (30%)  of  the 
liable  capital  of  the  bank.  The  Deposit 
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Protection  Fund  is  funded  by  regular 
contributions  paid  by  every  German 
bank  which  has  elected  to  participate  in 
the  Deposit  Protection  Fund. 
Participating  banks  may  be  required  to 
make  specif  contributions  to  the  extent 
requested  by  the  Deposit  Protection 
Fund  to  enable  it  to  fulfill  its  purpose. 
It  is  represented  that  Deutsche  Bank  has 
elected  to  participate  in  the  Deposit 
Protection  Fund. 

Upon  request,  Deutsche  Bank  will 
disclose  to  the  plan  sponsor  and/or  the 
named  fiduciary  of  each  plan  affected 
by  this  exemption  information 
concerning  the  nature  and  extent  of 
Deutsche  Bank's  regulation  by  German 
governmental  authorities,  as  described 
above  and  in  the  application  for 
exemption.  In  addition,  Deutsche  Bank 
will  provide  to  each  plan  affected  by 
this  exemption,  if  granted,  copies  of  the 
proposed  and  the  final  exemption. 

6.  The  Applicant  maintains  that  the 
proposed  exemption  is  administratively 
feasible  because,  the  requested 
exemption  would  not  impose  any 
administrative  burden  on  the 
Department  which  is  not  already 
imposed  by  PTCE  84-14.  In  this  regard, 
no  action  would  be  necessary  on  the 
part  of  the  Department  to  effect  the 
transactions  other  than  by  granting  the 
exemption.  As  a  condition  of  this 
exemption,  Deutsche  Bank  or  an  affiliate 
must  maintain  or  cause  to  be 
maintained  within  the  United  States,  for 
a  period  of  six  (6)  years  from  the  date 

of  each  transaction,  the  records 
necessary  to  enable  the  Department,  the 
IRS.  and  other  persons  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met. 

7.  The  Applicant  believes  that  the 
proposed  exemption  is  in  the  best 
interest  of  the  participants  and 
beneficiaries  of  the  affected  plans.  In 
this  regard,  the  Applicant  maintains  that 
the  proposed  transaction  would  broaden 
the  choice  of  qualified  independent 
assets  managers  available  to  such  plans, 
would  increase  transactional 
efficiencies,  and  would  afford  greater 
opportunities  to  such  plans  to  diversify 
through  international  investments.  With 
a  physical  presence  in  27  different 
countries  and  with  access  to  90  markets 
worldwide,  the  Applicant  maintains 
that  Deutsche  Bank  can  provide  more 
informed  and  cost-efficient  asset 
management  services  for  international 
investments  than  most  U.S.  banks. 

8.  Without  the  proposed  exemption, 
plans  might  lose  opportunities  to  enter 
into  beneficial  financial  transactions 
with  parties  in  interest  that  would 
enhance  the  retxim  to  such  plans.  In  this 
regard,  restricting  plans  to  domestic 
b^iks  which  may  have  little  or  no 


expertise  or  connections  with  a  given 
target  market  may  result  in  inefficient 
execution,  investment  decisions  based 
on  imperfect  information,  or  missed 
investment  opportunities. 

9.  In  the  absence  of  the  proposed 
exemption,  the  Applicant  must 
undertake  costly  and  time  consuming 
steps  to  examine  each  transaction  to 
ensure  that  a  given  transaction  on  behalf 
of  a  plan  investor  does  not  involve  or 
benefit  the  many  parties  in  interest  that 
may  exist  with  respect  to  such  plan. 
These  efforts  encompass  not  only  a 
plan's  primary  investments,  but  also 
collateral  investments  and  investment- 
related  transactions,  including,  e.g., 
sweep  investments  necessary  for  cash 
management,  foreign  exchange 
transactions  necessary  for  investments 
denominated  in  foreign  currencies, 
securities  lending,  and  the  use  of 
brokers  and  agents  to  execute  the 
foregoing.  In  this  regard,  the  Applicant 
points  out  that  the  costs  of  these  efforts 
are  ultimately  borne  by  the  plan 
investors,  as  reflected  in  higher  asset 
management  fees,  higher  transaction 
costs,  and  opportunity  costs. 

10.  The  proposed  exemption  contains 
conditions  which  are  designed  to  ensure 
the  presence  of  adequate  safeguards  to 
protect  the  interests  of  the  participants 
and  beneficiaries  of  plans  regarding  the 
subject  transactions.  Except  for  the  fact 
that  Deutsche  Bank  is  not  a  U.S.- 
chartered  bank,  as  required  by  section 
V(a)(l)  of  PTCE  84-14,  the  proposed 
exemption  contains  conditions 
substantially  similar  to  those  which  are 
set  forth  in  PTCE  84-14. 

In  addition  to  the  requirements  of  the 
PTCE  84-14,  Deutsche  Bank  has  agreed 
to  additional  conditions,  as  set  forth  in 
section  1(h)  through  (m),  which  are 
designed  to  ensure  that  the  plans  are 
protected.  In  this  regard,  Deutsche  Bank 
will  indemnify  and  hold  harmless  each 
plan  affected  by  this  exemption  against 
any  harm,  damage,  or  injury  (including 
interest  and  attorney's  fees)  arising  from 
any  fiduciary  breach  or  other 
wrongdoing  of  Deutsche  Bank  acting  in 
its  capacity  as  asset  manager  for  such 
plan.  Further,  Deutsche  Bank  has  agreed 
that  enforcement  by  a  Plan  of  the 
indemnity  provided  by  Deutsche  Bank 
will  occur  in  the  United  States  district 
courts. 

It  is  represented  that  there  are 
adequate  safeguards  to  minimize  the 
risks  associated  with  the  Deutsche 
Bank's  foreign  nationality.  Deutsche 
Bank  will  comply  with  the  indicia  of 
ownership  of  plan  assets  requirements 
imder  section  404(b)  of  the  Act  and  the 
regulations  promulgated  under  29  CFR 
2550.404(b)-l.  To  ensure  that  a  plan 
will  not  have  to  litigate  in  a  foreign 


country,  Deutsche  Bank  has  consented 
to  the  appointment  of  an  agent  for 
service  of  process  in  the  United  States; 
has  consented  to  service  of  process  on 
such  agent;  and  to  the  jurisdiction  of  the 
district  courts  of  the  United  States  for 
any  civil  action  or  proceeding  brought 
against  Deutsche  Bank  with  respect  to 
the  subject  transactions.  Such  consent 
provides  that  process  may  be  served  on 
Deutsche  Bank  through  service  on 
Deutsche  Bank's  New  York  branch  (or 
other  branch  of  Deutsche  Bank  that  is 
domiciled  in  the  United  States). 
1 1 .  In  summary,  the  Applicant 
represents  that  the  subject  transactions 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  because: 

(a)  Deutsche  Bank  has,  as  of  the  last 
day  of  its  most  recent  fiscal  year,  equity 
capital  in  excess  of  $10,000,000; 

(b)  Except  for  the  fact  that  Deutsche 
Baiik  is  not  a  U.S. -chartered  bank,  as 
required  by  section  V(a)(l)  of  PTCE  84- 
14.  the  proposed  exemption  contains 
conditions  substantially  similar  to  those 
which  are  set  forth  in  PTCE  84-14; 

(c)  The  requested  exemption  will  not 
impose  any  administrative  burden  on 
the  Department  which  is  not  already 
imposed  by  PTCE  84-14; 

(d)  In  addition  to  the  requirements  of 
the  PTCE  84-14,  Deutsche  Bank  has 
agreed  to  conditions,  as  set  forth  in    ^ 
section  1(h)  through  (m).  which  are      • 
designed  to  ensure  that  the  affected 
plans  are  protected; 

(e)  Deutsche  Bank's  operations  are 
subject  to  significant  regulation,  not 
only  by  the  supervisory  authorities  of 
various  host  countries,  but  by  German 
authorities,  as  well; 

(f)  Upon  request.  Deutsche  Bank  will 
disclose  to  the  plan  sponsor  and/or  the 
named  fiduciary  of  each  plan  affected, 
by  this  exemption  information 
concerning  the  nature  and  extent  of 
Deutsche  Bank's  regulation  by  German 
governmental  authorities; 

(g)  Upon  request,  Deutsche  Bank  will 
provide  to  each  plan  affected  by  this 
exemption  copies  of  the  proposed  and 
the  final  exemption,  if  granted; 

(h)  The  proposed  exemption  will 
broaden  the  choice  of  qualified 
independent  assets  managers  available 
to  the  affected  plans,  will  increase 
transactional  efficiencies,  and  will 
afford  greater  opportimities  to  such 
plans  to  diversify  through  international 
investments;  and 

(i)  Without  the  proposed  exemption, 
plans  might  lose  opportunities  to  enter 
into  beneficial  financial  transactions 
with  parties  in  interest  that  would 
enhance  the  return  to  such  plans. 
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'otice  to  Interested  Persons 

Deutsche  Bank  will  furnish  a  copy  of 
the  Notice  of  Proposed  Exemption  (the 
Notice)  along  with  the  supplemental 
statement  (the  Supplemental 
Statement),  as  described  at  29  CFR 
§  2570.43(b)(2).  to  the  an  independent 
fiduciary  for  each  plan  to  which 
Deutsche  Bank  currently  provides 
investment  management  services  to 
inform  such  persoiis  of  the  pendency  of 
this  proposed  exemption.  A  copy  of  the 
Notice,  as  it  appears  in  the  Federal 
Register,  and  a  copy  of  the 
Supplemental  Statement,  will  be 
provided,  by  first  class  mailing,  within 
fifteen  (15)  days  of  the  publication  of 
the  Notice  in  the  Federal  Register. 
Comments  and  requests  for  a  hearing  are 
due  from  interested  persons  on  or  before 
45  days  from  the  date  of  the  publication 
of  the  Notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  693-8551  (this  is  not  a 
toll-free  niunber). 

EquiLend  LLC  (EquiLend),  Located  in 
New  York,  New  York 

(Exemption  Application  No.:  D-11026] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act, 
section  8477(c)(3)  of  the  Federal 
Employees'  Retirement  System  Act  of 
1986  (FERSA)  and  section  4975(c)(2)  of 
the  Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836,  32847, 
August  10, 1990). 

Section  I.  Sale  of  EquiLend  Products  to 
Plans 

LIf  the  exemption  is  granted,  the 
strictions  of  section  406(a)(1)(A)  and 
(D)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975(a)  and  (b)  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  and  (D)  of  the 
Code,  shall  not  apply  to  the  sale  or 
licensing  of  certain  data  and/or 
analytical  tools  to  an  employee  benefit 
plan  by  EquiLend,  a  party  in  interest 
with  respect  to  such  plan,  if  the 
following  conditions  are  met: 

(a)  The  terms  of  any  such  sale  or 
licensing  are  at  least  as  favorable  to  the 
plan  as  the  terms  generally  available  in 
an  arm's-length  transaction  involving  an 
unrelated  party; 

(b)  Any  data  sold/licensed  to  the  plan 

D'll  be  limited  to: 
[1)  Current  and  historical  data  related 
transactions  proposed  or  occurring  on 
EquiLend's  electronic  securities  lending 
platform  (the  Platform)  or. 


(2)  Data  derived  fi'om  current  and 
historical  data  using  statistical  or 
computational  techniques;  and 

(c)  Each  analytical  tool  sold/licensed 
to  the  plan  will  be  an  objective 
statistical  or  computational  tool 
designed  to  permit  the  evaluation  of 
securities  lending  activities. 

Section  II.  Use  of  Platform  by  Owner 
Lending  Agent/  Sale  of  EquiLend 
Products  to  Plans  Represented  by  Owner 
Lending  Agent 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  406(b) 
of  the  Act,  section  8477(c)(2)  of  FERSA,- 
and  the  sanctions  resulting  from  the 
application  of  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply  to:  (1)  The  participation 
in  the  Platform  by  an  equity  owner  of 
EquiLend  (an  Equity  Owner),  in  its 
capacity  as  a  securities  lending  agent  for 
a  plan  (an  Owner  Lending  Agent);  and 
(2)  the  sale  or  licensing  of  certain  data 
and/or  analytical  tools  by  EquiLend  to 
a  plan  for  which  an  Equity  (Dwner  acts 
as  a  securities  lending  agent,  if  the 
following  conditions  are  met: 

(a)  In  me  case  of  participation  in  the 
Platform  on  behalf  of  a  plan,  to  the 
extent  applicable  the  procedures 
regarding  the  securities  lending 
activities  conform  to  the  provisions  of 
Prohibited  Transaction  Class  Exemption 
(PTE)  81-6  (46  FR  7527  Qan.  23,  1981)). 
PTE  82-63  (46  FR  14804  (Apr.  6,  1982)). 
and/or  any  applicable  individual 
exemption; 

(b)  None  of  the  fees  imposed  by 
EquiLend  for  securities  lending 
transactions  conducted  through  the  use 
of  the  Platform  at  the  direction  of  an 
Owner  Lending  Agent  will  be  charged  to 
a  plan; 

(c)  Each  securities  lender  and 
securities  borrower  participating  in  a 
securities  lending  transaction  through 
EquiLend  will  be  notified  by  EquiLend 
as  to  its  responsibilities  with  respect  to 
compliance,  as  applicable,  with  the  Act, 
the  Code,  and  FERSA; 

(d)  EquiLend  will  not  act  as  a 
principal  in  any  securities  lending 
transaction  involving  plan  assets; 

(e)  Each  Owner  Lending  Agent  will 
provide  prior  written  notice  to  its  plan 
clients  of  its  intention  to  participate  in 
EquiLend; 

(f)  (1)  Except  as  otherwise  provided  in 
paragraph  (i).  the  arrangement  pursuant 
to  which  the  Owner  Lending  Agent 
utilizes  the  services  of  EquiLend  on 
behalf  of  a  plan  for  securities  lending^ 

(A)  Is  subject  to  the  prior  written 
authorization  of  an  independent 
fiduciary  ("an  authorizing  fiduciary"  as 
defined  in  paragraph  (b)  of  section  III). 


For  purposes  of  subparagraph  (f)(1),  the 
requirement  that  the  authorizing 
fiduciary  be  independent  shall  not 
apply  in  the  case  of  a  plan  of  an  Equity 
Chvner  (Equity  Owner  Plan); 

(B)  May  be  terminated  by  the 
authorizing  fiduciary,  without  penalty 
to  the  plan,  within  the  lesser  of:  (i)  The 
time  negotiated  for  such  notice  of 
termination  by  the  plan  and  the  Owner 
Lending  Agent,  or  (ii)  five  business 
days. 

Notwithstanding  the  foregoing,  the 
requirement  for  prior  written 
authorization  will  be  deemed  satisfied 
in  the  case  of  any  plan  for  which  the 
authorizing  fiduciary  has  previously 
provided  written  authorization  to  the 
Owner  Lending  Agent  pursuant  to  PTE 
82-63,  unless  such  authorizing 
fiduciary  objects  to  participation  in  the 
Platform  in  writing  to  the  Owner 
Lending  Agent  within  30  days  following 
disclosure  of  the  information  described 
in  paragraphs  (e)  and  (g)  of  this  section 
to  such  authorizing  fiduciary;  and 

(2)  Except  as  otherwise  provided  in 
paragraph  (i),  each  purchase  or  license 
of  a  securities  lending-related  product 
from  EquiLend  on  behalf  of  a  plan  by  an 
Owner  Lending  Agent: 

(A)  Is  subject  to  the  prior  written 
authorization  of  an  authorizing 
fiduciary.  For  purposes  of  subparagraph 
(f)(2),  the  requirement  for  prior  vsrritten 
authorization  shall  not  apply  to  any 
purchase  or  licensing  of  an  EquiLend 
securities  lending-related  product  by  an 
Equity  Owner  Plan  if  the  fee  or  cost 
associated  with  such  purchase  or     ^ 
licensing  is  not  paid  by  the  Equity 
Owner  Plan;  and 

(B)  May  be  terminated  by  the 
authorizing  fiduciary  vdthin  (i)  the  time 
negotiated  for  such  notice  of 
termination  by  the  plan  and  the  Owner 
Lending  Agent  or  (ii)  five  business  days, 
whichever  is  lesser,  in  either  case 
without  penalty  to  the  plan,  provided 
that,  such  authorizing  fiduciary  shall  be 
deemed  to  have  given  the  necessary 
authorization  in  satisfaction-of  this 
paragraph  (f)(2)  with  respect  to  each 
specific  product  purchased  or  licensed 
pursuant  thereto  imless  such 
authorizing  fiduciary  objects  to  the 
Owner  Lending  Agent  within  15  days 
after  the  deUvery  of  information 
regarding  such  specific  product  to  the 
authorizing  fiduciary  in  accordance 
with  paragraph  (g)  of  this  exemption; 

(g)  The  authorization  described  in 
paragraph  (f)  of  this  section  shall  not  be 
deemed  to  have  been  made  unless  the 
Owner  Lending  Agent  has  furnished  the 
authorizing  fiduciary  with  any 
reasonably  available  information  that 
the  Owner  Lending  Agent  reasonably 
believes  to  be  necessary  for  the    . 
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authorizing  fiduciary  to  determine 
whether  such  authorization  should  be 
made,  and  any  other  reasonably 
available  information  regarding  the 
matter  that  the  authorizing  fiduciary 
may  reasonably  request.  This  includes, 
but  is  not  limited  to:  (1)  A  statement 
that  the  Equity  Owner,  as  securities 
lending  agent,  has  a  financial  interest  in 
the  successftil  operation  of  EquiLend, 
and  (2)  a  statement,  provided  on  an 
armual  basis,  that  the  authorizing 
fiduciary  may  terminate  the 
arrangement(s)  described  in  (f)  above  at 

any  time; 

(h)  Any  purchase  or  licensing  of  data 
and/or  analytical  tools  with  respect  to 
securities  lending  activities  by  a  plan 
pursuant  to  this  section  complies  with 
the  relevant  conditions  of  section  I  and 
will  be  authorized  in  advance  by  an 
authorizing  fiduciary  in  accordance 
with  the  applicable  procedures  of 
paragraphs  (f),  (g)  and  (i); 

(i)  (Special  Rule  for  Commingled 
Investment  Funds)  In  the  case  of  a 
pooled  separate  account  maintained  by 
an  insurance  company  qualified  to  do 
business  in  a  state  or  a  common  or 
collective  trust  fund  maintained  by  a 
bank  or  trust  company  supervised  by  a 
state  or  federal  agency  (Commingled 
Investment  Fund),  the  requirements  of 
paragraph  (f)  of  this  section  shall  not 
apply,  provided  that — 

(1)  Tne  information  described  in 
paragraph  (g)  (including  information 
with  respect  to  any  material  change  in 
the  arrangement)  of  this  section  and  a 
description  of  the  operation  of  the 
Platform  (including  a  description  of  the 
fee  structure  paid  by  securities  lenders 
and  borrowers),  shall  be  furnished  by 
the  Owner  Lending  Agent  to  the 
authorizing  fiduciary  (described  in 
paragraph  (b)  of  section  III)  with  respect 
to  each  plan  whose  assets  are  invested 
in  the  account  or  fund,  not  less  than  30 
days  prior  to  implementation  of  any 
such  arrangement  or  material  changes 
thereto,  or,  not  less  than  15  days  prior 
to  the  pxirchase  or  license  of  any 
specific  securities  lending-related 
product,  and.  where  requested,  upon  the 
reasonable  request  of  the  authorizing 
fiduciary.  For  purposes  of  this 
subparagraph,  the  requirement  that  the 
authorizing  fiduciary  be  independent 
shall  not  apply  in  the  case  of  an  Equity 
Owner  Plan; 

(2)  In  the  event  any  such  authorizing 
fiduciary  notifies  the  Owner  Lending 
Agent  that  it  objects  to  participation  in 
the  Platform,  or  to  the  purchase  or 
license  of  any  EquiLend  securities 
lending-related  tool  or  product,  the  plan 
on  whose  behalf  the  objection  was 
tendered  is  given  the  opportunity  to 
terminate  its  investment  in  the  account 


or  fund,  without  penalty  to  the  plan, 
within  such  time  as  may  be  necessary  to 
effect  the  withdrawal  in  an  orderly 
manner  that  is  equitable  to  all 
withdrawing  plans  and  to  the  non- 
withdrawing  plans.  In  the  case  of  a  plan 
that  elects  to  withdraw  pursuant  to  the 
foregoing,  such  withdrawal  shall  be 
effected  prior  to  the  implementation  of. 
or  material  change  in.  the  arrangement 
or  purchase  or  license,  but  any  existing 
arrangement  need  not  be  discontinued 
by  reason  of  a  plan  electing  to 
withdraw;  and 

(3)  In  the  case  of  a  plan  whose  assets 
are  proposed  to  be  invested  in  the 
pooled  account  or  fund  subsequent  to 
the  implementation  of  the  arrangements 
and  which  has  not  authorized  the 
arrangements  in  the  manner  described 
in  paragraphs  (i)(l)  and  (i){2),  the  plan's 
investment  in  the  accoimt  or  fund  shall 
be  authorized  in  the  manner  described 
in  paragraph  (f); 

(])  The  Equity  Owner,  together  with 
its  affiliates  (as  defined  in  paragraph  (a) 
of  section  III),  does  not  own  at  the  time 
of  the  execution  of  a  securities  lending 
transaction  on  behalf  of  a  plan  by  the 
Equity  Owner  (i.e.,  in  its  capacity  as 
Owner  Lending  Agent)  through 
EquiLend  or  at  the  time  of  the  purchase, 
or  commencement  of  licensing,  of  data 
and/or  analytical  tools  by  the  plan,  more 
than  20%  of: 

(1)  If  EquiLend  is  a  corporation, 
including  a  limited  liability  company 
taxable  as  a  corporation,  the  combined 
voting  power  of  all  classes  of  stock 
entitled  to  vote  or  the  total  value  of 
shares  of  all  classes  of  stock  of 
EquiLend,  or 

(2)  If  EquiLend  is  a  partnership, 
including  a  limited  liability  company 
taxable  as  a  partnership,  the  capital 
interest  or  the  profits  interest  of 
EquiLend; 

(k)  Any  information,  authorization,  or 
termination  of  authorization  may  be 
provided  by  mail  or  electronically;  and 

(1)  No  Equity  Owner  Plan,  as  defined 
in  section  Ill(e)  below,  will  participate 
in  the  Platform,  other  than  through  a 
Commingled  Investment  Fund  in  which 
the  aggregate  investment  of  all  Eqtiity 
Owner  Plans  at  the  time  of  the 
transaction  constitutes  less  than  20%  of 
the  total  assets  of  such  fund. 
Notwithstanding  the  foregoing,  this 
prohibition  shall  not  apply  to  the 
participation  by  an  Equity  Owner  Plan 
as  of  the  date  that  the  aggregate  loan 
balance  of  all  securities  lending 
transactions  entered  into  through 
EquiLend  by  all  participants 
outstanding  on  such  date  (excluding 
transactions  entered  into  on  behalf  of 
Equity  Owner  Plans)  is  equal  to  or 
greater  than  $10  billion;  provided  that  if 


such  aggregate  loan  balance  is  later 
determined  to  be  less  than  $10  billion, 
no  additional  participation  by  an  Equity 
Owner  Plan  (other  than  through  a 
Commingled  Investment  Fund)  shall 
occur  until  such  time  as  the  $10  billion 
threshold  amount  is  again  met. 

Section  III.  Definitions 

For  purposes  of  this  exemption: 

(a)  An  "affiliate"  of  another  person 
means: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act)  of  such  other  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

For  purposes  of  this  paragraph,  the 
term  "control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  pohcies  of  a  person 
other  than  an  individual. 

(b)  The  term  "authorizing  fiduciary" 
means,  with  respect  to  an  Owner 
Lending  Agent,  a  plan  fiduciary  who  is 
unrelated  to.  and  independent  of.  such 
Owner  Lending  Agent.  In  this  regard,  an 
authorizing  fiduciary  will  not  be 
considered  independent  of  an  Owner 
Lending  Agent  if: 

(1)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by.  or 
is  under  common  control  with  the 
Owner  Lending  Agent;  or 

(2)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  the  Ovraer 
Lending  Agent  or  an  affiliate  for  his  or 
her  own  personal  account  in  connection 
with  any  securities  lending  transaction 
described  herein.  < 

For  purposes  of  section  II.  no  Equity 
Owner  or  any  affiliate  may  be  an 
authorizing  fiduciary.  Notwithstanding 
the  foregoing,  the  requirements  for 
consent  by  an  authorizing  fiduciary 
with  respect  to  participation  in  the 
Platform,  and  the  annual  right  of  such 
fiduciary  to  terminate  such 
participation,  shall  be  deemed  met  to 
the  extent  that  the  Owner  Lending 
Agent's  proposed  utilization  of  the 
services  of  EquiLend  on  behalf  of  a  plan 
for  securities  lending  has  been  approved 
by  an  order  of  a  United  States  district 
court. 

(c)  The  term  "Owner  Lending  Agent" 
means  a  fiduciary  of  a  plan  acting  as 
securities  lending  agent  in  connection 
with  loans  of  plan  assets  that  are 
securities. 
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(d)  The  term  "Equity  Owner"  means 
an  entity  that  either  directly  or  through 
an  affiliate  owns  an  equity  ov\mership 
interest  in  EquiLend. 

(e)  The  term  "Equity  Owner  Plan" 
means  an  employee  benefit  plan,  as 
defined  imder  section  3(3)  of  the  Act, 
which  is  established  or  maintained  by 
an  Equity  Owner  of  EquiLend,  as 
defined  in  section  ni(d)  above,  as  an 
employer  of  employees  covered  by  such 
plan,  or  by  its  affiliate. 

(f)  The  terms  "employee  benefit  plan" 
and/or  "plan"  means: 

(1)  An  "employee  benefit  plan" 
v\rithin  the  meaning  of  section  3(3)  of  the 
Act  subject  to  Part  4  of  Subtitle  B  of 
Title  I  of  the  Act. 

(2)  A  "plan"  (within  the  meaning  of 
section  4975(e)(1)  of  the  Code)  subject  to 
section  4975  of  the  Code,  or 

(3)  The  Federal  Thrift  Savings  Fund. 

Summary  of  Facts  and  Representations 

1 .  EquiLend  is  a  Delaware  limited 
liability  company  estabUshed  on  May 

16,  2001.  As  of  October  17,  2001,  the 
Equity  Owners  of  EquiLend  were  as 
follows:  Barclays  California 
Corporation;  Bear  Steams  Securities 
Corp.;  JP  Morgan  Strategic  Securities 
Lending  Corp.  (a  wholly  owned 
subsidiary-of  The  Chase  Manhattan 
Bank);  LB  I  Group  Inc.  (a  wholly  owned 
subsidiary  of  Lehman  Brothers  Inc.); 
MerriU  Lynch,  Pierce,  Fenner  &  Smith 
Inc.;  SSB  Investments.  Inc.  (a  wholly 
owned  subsidiary  of  State  Street 
Corporation);  Strategic  Investments  I. 
Inc.  (a  wholly  owned  subsidiary  of 
Morgan  Stanley  Dean  Witter  &  Co.);  The 
Goldman  Sachs  Group.  Inc.;  Northern 
Trust  Corporation  and  UBS  (USA)  Inc.. 
or  affiliates  of  the  foregoing  entities.  The 
applicant  represents  that,  as  of  October 

17.  2001.  each  Equity  Owner  owned  10 
percent  of  EquiLend. 

2.  EquiLend  intends  to  provide  the 
Platform,  a  common  electronic  platform 
for  the  negotiation  of  securities  lending 
and  borrowing  transactions.^  The 
applicant  represents  that  securities 
lending  transactions  involving  the  use 
of  the  Platform  will  not  change  the 
fundamental  nature  of  how  securities 
lending  transactions  are  currently 
conducted.  In  this  regard,  the  applicant 
states  that  most  securities  owners  use  a 
custodian  bank,  asset  manager,  or  non- 
custodian  lending  agent  to  lend 


■  The  proposed  exemption  does  not  provide  relief 
under  Section  I  from  section  406(a)  of  the  Act  with 
respect  to  the  use  of  the  Platform  on  behalf  of  a  plan 
by  a  lending  fiduciary  which  is  not  an  Equity 
Otvner.  In  this  regard,  based  on  the  representations 
made  by  the  applicant,  any  relief  from  section 
406(a)  that  may  be  necessary  in  such  a  situation  is 
provided  by  the  statutory  exemption  for  the 
provision  of  services  to  a  plan  by  a  party  in  interest 
contained  in  section  408(b)(2)  of  the  Act. 


securities.  The  lending  agent  is  typically 
responsible  for.  among  other  things, 
identifying  borrowers,  negotiating  loan 
transactions,  maintaining  the 
appropriate  records,  marking  to  market 
all  outstanding  loans,  ensuring  the 
maintenance  of  collateral,  and 
monitoring  the  delivery  and  control  of 
the  collateral. 

The  applicant  represents  that  the 
Platform  will  provide  a  tool  for  lending 
agents  to  fulfil  the  above-mentioned 
responsibilities.  In  this  regard,  the 
Platform  will  include: 

(A)  An  interactive  screen; 

(B)  Screens  for  trade  negotiations, 
auctions,  auto-borrowing,  rate  posting, 
loan  returns,  recalls  by  lenders,  and 
inventory  broadcasts  (posting  of 
securities  available  for  lending); 

(C)  Additional  services  such  as  the 
comparison  of  a  transaction  as  reflected 
on  lender  and  borrower  books  writh  the 
tmderlying  contract  and  the 
identification  of  the  differences  between 
lender  and  borrower  records,  including 
mark  to  market  comparisons  and  fee 
billing  comparisons; 

(D)  The  disclosure  of  the  identity  of 
counterparties  to  a  transaction  whereby 
members  will  have  the  ability  to  direct 
trades  and  control  inventory  broadcasts; 

(E)  The  reflection  of  agreed 
transaction  terms  on  a  shared  electronic 
trade  ticket  in  a  form  for  automated 
input  to  members'  systems;  and 

(F)  The  creation  of  securities  lending 
ilidices  to  assist  in  the  benchmarking  of 
the  performance  of  securities  lending 
agents. 

3.  The  appUcant  states  that,  in 
providing  these  services,  EquiLend  will 
not  be  a  principal  in  any  securities 
lending  transaction  and  will  not 
guarantee  any  transaction  executed 
through  the  Platform.  In  addition,  the 
applicant  states  that  employee  benefit 
plans  will  not  pay  any  fees  to  EquiLend 
in  connection  with  securities  lending 
transactions  conducted  through  the  use 
of  the  Platform.  In  this  regard,  the  fees 
charged  by  EquiLend  will  be  paid  by, 
and  will  be  the  same  for.  securities 
lending  agents  and  securities  borrowers. 

The  fees  charged  by  EquiLend  are 
expected  to  include  an  annual  fee  and 
a  one-time  initiation  fee;  both  of  which 
will  be  structured  on  a  tiered  basis  to 
allow  for  the  participation  in  EquiLend 
by  entities  of  varying  sizes.  Each  level 
of  the  annual  fees  will  entitle  the 
member  to  a  certain  number  of 
transactions  and,  thereafter,  excess 
transactions  will  be  subject  to  additional 
charges.  The  applicant  represents  that, 
although  the  Equity  Owners  will  pay  the 
same  aimual  fees  as  non-owners,  no 
such  owner  will  pay  the  initiation  fee. 


4.  The  appUcant  states  that,  in 
addition  to  compliance  vfith  the  terms 
of  this  proposed  exemption,  lenders  and 
borrowers  utilizing  EquiLend  services 
will  remain  responsible  for  compliance 
with  other  relevant  laws  and 
exemptions.  In  this  regard,  each 
securities  lending  transaction  involving 
the  use  of  the  Platform  by  an  Equity 
Owner  as  Owner  Lending  Agent  vdll 
remain  subject  to  all  relevant  provisions 
of  the  Act,  the  Code,  and  FERSA.  as 
well  as  any  applicable  individual  or 
class  exemption  (including  but  not 
limited  to  PTEs  81-6  and  82-63).  hi  the 
event  that  a  particular  securities  lending 
transaction  does  not  comply  with  any 
applicable  law  and/or  exemption,  the 
relief  contained  in  this  exemption,  if 
granted,  v\rill  no  longer  be  available  with 
respect  to  such  transaction. 

5.  The  apphcant  anticipates  that  many 
of  the  entities  currently  conducting 
securities  lending  and  borrowing 
transactions,  including  banks,  broker- 
dealers  and  investment  managers,  will 
become  members  of  EquiLend.  The 
appUcant  anticipates  that  an  entity 
participating  in  EquiLend  and/or  its 
Platform  must,  among  other  things: 

(A)  Be  qualified  in  its  jurisdiction  to 
engage  in  securities  lending  transactions 
through  EquiLend  and  be  subject  to  an 
appropriate  level  of  regulatory 
supervision  (as  determined  by 
EquiLend); 

(B)  Execute  a  "User  Agreement" 
which  shall  set  forth  the  terms  and 
conditions  for  access  to,  and  use  of, 
EquiLend's  platform  and  which  shaU 
contain  appropriate  representations, 
warranties  and  indemnities  from  the 
participant,  including  those  typically 
provided  by  users  of  electronic  trading 
platforms;  and 

(C)  Have  the  ability  to  pay  aU 
applicable  EquiLend  fees; 

(D)  Have  the  ability  to  originate  a 
certain  number  of  loans  per  month 
having  a  certain  aggregate  US  dollar 
nominal  value  (which  number  and 
nominal  value  viriU  be  set  prior  to 
EquiLend's  launch  at  levels  designed  to 
ensure  that  the  applicant  is  a  legitimate 
participant  in  the  securities  lending 
marketplace);  and 

(E)  In  order  to  remain  a  member  in 
good  standing,  meet  or  exceed  the  levels 
described  in  (D)  of  this  paragraph.  The 
applicant  notes  that  no  Equity  Owner 
Plan  will  participate  in  the  Platform 
except  to  the  extent  that  such  Plan 
participates  in  a  commingled  fund 
having  less  than  20%  of  its  assets 
comprised  of  one  or  more  Equity  Owner 
Plans. 

6.  The  appUcant  represents  that  an 
Equity  Owmer  may  be  a  party  to 
transactions  involving  EquiLend  sales 


Federal  Register / Vol.  67.  No.  61 /Friday,  March  29,  2002 /Notices 


15241 


15240 


Federal  Register /Vol.  67.  No.  61 /Friday.  March  29.  2002 /Notices 


Federal  Register /Vol.  67,  No.  61 /Friday,  March  29,  2002 /Notices 


15241 


and/or  services.  In  this  regard,  each 
Equity  Owner  may  conduct  securities 
lending  transactions  on  behalf  of  a  plan, 
in  its  capacity  as  an  Owner  Lending 
Agent,  through  EquiLend  to  the  extent 
that  such  Equity  Owner  does  not  own 
more  than  20%  of  EquiLend.  The 
applicant  represents  that  plans  will  not 
incur  any  incremental  cost  as  a  result  of 
an  Owner  Lending  Agent  conducting 
such  transactions  throush  EquiLend. 

The  applicant  states  that  to  the  extent 
an  Owner  Lending  Agent  lends  plan- 
owned  securities  through  EquiLend, 
plan  participants  will  be  adequately 
protected.  In  this  regard,  the  applicant 
represents  that  prior  to  such  an 
arrangement,  each  Owner  Lending 
Agent  will  disclose  to  a  plan's 
authorinng  fiduciary  (who  is 
independent  of  the  Owner  Lending 
Agent  and  EquiLend)  that  such  Owner 
Lending  Agent  intends  to  participate  in 
the  Pladorm.'  In  addition,  each  Owner 
Lending  Agent  will  disclose  all  of  the 
information  that  the  Owner  Lending 
Agent  believes  is  necessary  for  the 
authorizing  fiduciary  to  determine 
whether  the  arrangement  should  be 
approved. 3  Thereafter,  the  applicant 
states,  the  plan's  authorizing  fiduciary 
must  authorize  the  Owner  Lending 
Agent's  use  of  the  Platform  to  lend 
securities  on  behalf  of  such  plan.  This 
authorization  may  be  terminated  by  the 
authorizing  fiduciary,  the  applicant 
states,  without  penalty  to  the  plan, 
within  the  lesser  of:  (i)  The  time 
negotiated  for  such  notice  of 
termination  by  the  plan  and  the  Owner 
Lending  Agent,  or  (ii)  five  business 
days.'" 


•The  Department  notes  that  the  Act's  general 
standards  of  fiduciary  conduct  also  would  apply  to 
the  proposed  service  and  compensation 
arrangements.  In  this  regard,  section  404  requires, 
among  other  things,  a  fiduciary  to  discharge  his 
duties  respecting  a  plan  solely  in  the  interest  of  the 
plan's  participants  and  beneficiaries  and  in  a 
prudent  manner.  Accordingly,  an  independent  plan 
fiduciary  must  act  prudently  with  respect  to:  (1) 
The  decision  to  enter  into  an  above-described 
arrangement;  and  (2)  the  negotiation  of  the  terms  of 
such  arrangement  including  any  payment  of 
compensation.  The  Department  further  emphasizes 
that  it  expects  plan  fiduciaries,  prior  to  entering 
into  any  of  the  proposed  service  and  compensation 
arrangements,  to  fully  understand  the  extent  of  the 
services  to  be  provided,  the  fee  structure  and  the 
risks  associated  with  these  types  of  arrangements 
following  disclosure  by  the  service  provider  of  all 
relevant  information.  In  addition,  the  Department 
notes  that  such  plan  fiduciaries  are  responsible  for 
periodically  monitoring  the  services  provided. 

•o  However,  with  respect  to  any  plan  for  which 
the  authorizing  fiduciary  has  previously  given 
written  authorization  to  the  Owner  Lending  Agent 
pursuant  to  PTE  82-63,  the  applicant  requests  that 
such  authorizing  fiduciary  be  deemed  to  have  given 
the  required  authorization  unless  such  authorizing 
fiduciary  objects  in  writing  to  participation  in  the 
Platform  to  the  Owner  Lending  Agent  within  30 
days  after  disclosure  of  the  information  described 
above. 


7.  In  addition  to  providing  the 
Platform  discussed  above,  EquiLend 
intends  to  sell  and/or  license  data.  In 
this  regard,  the  applicant  represents  that 
such  data:  (A)  Will  be  historical  in 
nature  and  will  relate  to  transactions 
proposed  or  occurring  on  the  system;  or 
(B)  will  be  derived  from  current  and 
historical  data  utiUzing  statistical  or 
computational  techniques.  EquiLend 
also  intends  to  sell  or  license  certain 
analytical  tools.  Such  analytical  tools, 
the  applicant  states,  will  be  objective 
statistical  or  computational  tools  that 
will  permit  users  to  use  data  provided 
to  evaluate  securities  lending  activities. 

The  applicant  represents  that 
EquiLend  seeks  to  sell  and/or  license 
such  data  and  tools  to  various  types  of 
entities,  including  employee  benefit 
plans.  In  this  regard,  the  applicant  states 
that,  if  this  proposed  exemption  is 
granted,  to  the  extent  EquiLend  sells  or 
licenses  data  and/or  analytical  tools  to 
a  plan  with  respect  to  which  EquiLend 
is  a  party  in  interest,  the  terms  of  such 
sale  or  licensing  will  be  at  least  as 
favorable  to  such  plan  as  the  terms 
associated  with  an  arm's-length 
transaction  involving  uruelated  parties. 
In  addition,  the  applicant  represents 
that  if  EquiLend  sells  or  licenses  a 
product  to  a  plan  with  respect  to  which 
an  Equity  Owner  acts  as  an  Owner 
Lending  Agent,  such  sale  or  licensing 
will  be  authorized  in  advance  by  a 
fiduciary  who  is  independent  of  both 
EquiLend  and  the  Owner  Lending  Agent 
upon  such  fiduciary's  receipt  from  the 
Owner  Lending  Agent  of  all  of  the 
information  that  the  Owner  Lending 
Agent  beheves  is  necessary  for  the 
authorizing  fiduciary  to  approve  the 
purchase  or  license. 

8.  The  applicant  represents  that  the 
proposed  exemption,  if  granted,  will 
benefit  plans.  In  this  regard,  the 
applicant  states  that  the  use  of  the 
Platform  by  lending  fiduciaries  will 
enable  plans  to,  among  other  things, 
communicate  with  multiple  borrowers, 
devise  and  implement  more  efficient 
lending  strategies,  and  monitor  ongoing 
securities  loan  activities.  In  turn, 
affected  plans  may  benefit  from  more 
efficient  pricing,  reduced  execution 
costs,  streamlined  front  and  back-office 
activities,  less  failed  trades  and  more 
on-going  information  regarding  lending 
activities.  In  addition,  according  to  the 
applicant,  if  EquiLend  sells  or  licenses 
data  related  to  securities  lending 
activities  and  provides  related  analytical 
tools  to  plans,  plans  will  have  access  to 
information  that  will  permit  the 
enhanced  evaluation  of  the  performance 
of  lending  agents  and  the  returns  on 
lending  portfolios. 


9.  In  summary,  the  applicant 
represents  that  the  requirements  of 
section  408(a)  of  ERISA  will  be  met  with 
respect  to  the  sale  or  licensing  of  certain 
data  and/or  analytical  tools  to  employee 
benefit  plans  by  EquiLend  since:  the 
terms  of  any  such  sale  or  licensing  will 
be  at  least  as  favorable  to  a  plan  as  the 
terms  generally  available  in  an  arm's- 
length  transaction  involving  an 
unrelated  party;  any  data  sold/licensed 
to  a  plan  will  be  ciurent  and  historical 
data  related  to  transactions  proposed  or 
occurring  on  the  Platform;  and  any  tool 
sold/licensed  will  be  objective  and 
designed  to  permit  the  evaluation  of 
securities  lending  transactions. 

In  addition,  the  applicant  represents 
that  the  requirements  of  section  408(a) 
of  ERISA  will  be  met  with  respect  to:  (1) 
The  participation  in  the  Platform  by  an 
Equity  Owner,  in  its  capacity  as  an 
Owner  Lending  Agent;  and  (2)  the  sale 
or  licensing  of  certain  data  and/or 
analytical  tools  by  EquiLend  to  a  plan 
for  which  an  Equity  Owner  acts  as  a 
seciuities  lending  agent  because,  among 
other  things: 

(A)  In  the  case  of  participation  in  the 
Platform  on  behalf  of  a  plan,  to  the 
extent  applicable  the  procedures 
regarding  the  securities  lending 
activities  conform  to  the  provisions  of 
PTE  81-6,  PTE  82-63,  and/or  any 
applicable  individual  exemption; 

(B)  None  of  the  fees  imposed  by 
EquiLend  for  securities  lending 
transactions  conducted  through  the  Use 
of  the  Platform  at  the  direction  of  an 
Owner  Lending  Agent  will  be  charged  to 
apian; 

(C)  Each  securities  lender  and 
securities  borrower  participating  in  a 
securities  lending  transaction  through 
EquiLend  will  be  notified  by  EquiLend 
as  to  its  responsibilities  with  respect  to 
compliance,  as  applicable,  with  the  Act, 
the  Code,  and  FERSA; 

(D)  Each  Equity  Owner  will  provide 
prior  written  notice  to  its  plan  clients  of 
its  intention  to  participate  in  EquiLend; 

(E)  With  certain  exceptions  described 
above,  the  arrangement  pvwsuant  to 
which  the  Equity  Owner  utilizes  the 
services  of  EquiLend  on  behalf  of  a  plan: 

(1)  Is  subject  to  the  prior  written 
authorization  of  an  authorizing 
fiduciary; 

(2)  May  be  terminated  by  the 
authorizing  fiduciary,  without  penalty 
to  the  plan,  within  the  lesser  of:  (i)  The 
time  negotiated  for  such  notice  of 
termination  by  the  plan  and  the  Equity 
Owner,  or  (ii)  five  business  days; 

(F)  With  certain  exceptions  described 
above,  each  purchase  or  license  of  a 
securities  lending-related  product  &t>m 
EquiLend  is  subject  to  the  prior 


authorization  of  an  authorizing 
fiduciary; 

(G)  The  Equity  Owner  will  furnish 
each  authorizing  fiduciary  with  any 
reasonably  available  information  which 
the  Equity  Owner  reasonably  believes  to 
be  necessary  to  determine  whether  such 
authorization  should  be  made  or 
renewed;  and 

(H)  The  Equity  Owner,  together  with 
its  affiliates,  does  not  own  at  the  time 
of  the  execution  of  a  securities  lending 
transaction  on  behalf  of  a  plan  by  the 
Equity  Owner  through  EquiLend  or  at 
the  time  of  the  purchase,  or 
commencement  of  licensing,  of  data 
and/or  analytical  tools  by  the  plan,  more 
than  20%  of  EquiLend. 

Notice  to  Interested  Persons:  The 
applicant  represents  that  the  potentially 
interested  participants  and  beneficiaries 
cannot  all  be  identified  and  therefore 
the  only  practical  means  of  notifying 
such  participants  and  beneficiaries  of 
this  proposed  exemption  is  by  the 
publication  of  this  notice  in  the  Federal 
Register.  Comments  and  requests  for  a 
hearing  must  be  received  by  the 
Department  not  later  than  35  days  fitim 
the  date  of  publication  of  this  notice  of 
proposed  exemption  in  the  Federal 
Re^uter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Motta  of  the  Department, 
telephone  (202)  693-8544.  (This  is  not 
a  toll-free  number.) 

Morgan  Stanley  Dean  Witter  &  Co., 
Located  in  New  York,  New  York 

[Exemption  Application  No.:  D-110481 

Proposed  Exemption 

The  Department  of  Labor  is 
considering  granting  an  exemption 
imder  the  authority  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  as  set  forth  in  29  CFR  Part  • 
2570,  Subpart  B  (55  FR  32836,  32847, 
August  10. 1990).  1* 

Section  I — ^Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)(1)(A) 
through  (D)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply,  effective  November  13, 
2001,  to: 

(a)  The  lending  of  securities  by  an 
employee  benefit  plan,  including  a 
commingled  investment  fund  holding 
assets  of  such  plan(the  Plan(s))  with 


I  >  For  the  purposes  of  this  exemption,  references 
to  specific  provisions  of  Title  I  of  the  Act,  unless 
otherwise  specified,  refer  to  the  corresponding 
provisions  of  the  Code. 


respect  to  which  Morgan  Stanley  Dean 
Witter  &  Co.  (Morgan  Stanley)  or  any  of 
its  affiliates  is  a  party  in  interest,  under 
certain  exclusive  borrowing 
arrangements  with: 

(1)  Morgan  Stanley; 

(2)  Morgem  Stanley  &  Co.  Incorporated 
(MS&Co);  MS  Securities  Services  Inc. 
(MSSSI);  and  any  other  affiliate  of 
Morgan  Stanley  that,  now  or  in  the 
future,  is  a  U.S.  registered  broker-dealer 
or  a  government  seciuities  broker  or 
dealer  (collectively,  the  MS  US  Broker- 
Dealers); 

(3)  Morgan  Stanley  &  Co.  International 
Limited  (MSIL),  which  is  subject  to 
regulation  by  the  Financial  Services 
Authority  (FSA)in  the  United 
Kingdom;  ^^ 

(4)  Morgan  Stanley  Japan  Limited 
(MSJL),  which  is  subject  to  regulation  by 
the  Ministry  of  Finance,  Financial 
Services  Agency,  the  Tokyo  Stock 
Exchange,  and  the  Osaka  Stock 
Exchange  in  Japan;  and 

(5)  Any  broker-dealer  that,  now  or  in 
the  future,  is  an  affiliate  of  Morgan 
Stanley  which  is  subject  to  regulation  by 
the  FSA  in  the  United  Kingdom  or 
which  is  subject  to  regulation  by  the 
Ministry  of  Finance,  the  Financial 
Services  Agency,  the  Tokyo  Stock  . 
Exchange,  and  the  Osaka  Stock 
Exchange  in  Japan;  ^^  and 

(b)  The  receipt  of  compensation  by 
Morgan  Stanley  or  any  of  its  affiliates  in 
connection  with  seciuities  lending 
transactions;  provided  that  for  the 
transactions,  set  forth  in  section  1(a)  and 
(b),  above,  the  conditions  set  forth  in 
section  II,  below,  are  satisfied. 

Section  II — Conditions 

(a)  For  each  Plan,  neither  the 
Borrower  nor  any  affiliate  has  or 
exercises  discretionary  authority  or 
control  over  such  Plan's  investment  in 
the  securities  available  for  loan,  nor  do 
they  render  investment  advice  (within 
the  meaning  of  29  CFR  2510.3-21(c)) 
with  respect  to  those  assets. 

(b)  The  party  in  interest  dealing  with 
the  Plan  is  a  party  in  interest  with 
respect  to  such  Plan  (including  a 
fiduciary)  solely  by  reason  of  providing 
services  to  such  Plan,  or  solely  by 
reason  of  a  relationship  to  a  service 
provider  described  in  section  3(14)(F), 
(G),  (H),or(I)oftheAct. 

(c)  The  Borrower  directly  negotiates 
an  exclusive  borrowing  agreement  (the 


'2  As  of  December  1,  2001.  the  FSA  replaced  the 
United  Kingdom  Securities  and  Futures  Authority. 

■^  Each  affiliated  foreign  broker-dealer  is  referred 
to  herein,  individually,  as  a  Foreign  Borrower  or 
collectively,  as  Foreign  Borrowers.  The  Foreign 
Borrowers  together  with  Morgan  Stanley  and  the 
MS  US  Broker-Dealers  are  referred  to,  herein, 
collectively  as  Borrowers  or  Applicants,  and 
individually,  as  the  Borrower. 


Borrowing  Agreement)  with  the  Plan 
fiduciary  which  is  independent  of  the 
Borrower  and  its  affiliates. 

(d)  The  terms  of  each  loan  of 
securities  by  the  Plan  to  the  Borrower 
are  at  least  as  favorable  to  such  Plan  £is 
those  of  a  comparable  arm's-length 
transaction  between  unrelated  parties, 
taking  into  account  the  exclusive 
arrangement. 

(e)  m  exchange  for  granting  the 
Borrower  an  exclusive  right  to  borrow 
certain  securities,  the  Plan  receives  fitJlb 
such  Borrower  either  (i)  a  flat  fee  (which 
may  be  equal  to  a  percentage  of  the 
value  of  the  total  securities  subject  to 
the  Borrowing  Agreement  frt)m  time  to 
time),  (ii)  a  periodic  payment  that  is 
equal  to  a  percentage  of  the  value  of  the 
total  balance  of  outstanding  borrowed 
securities,  or  (iii)  any  combination  of  (i) 
and  Cii)  (collectively,  the  Exclusive  Fee). 
If  the  Borrower  pledges  cash  collateral, 
all  the  earnings  generated  by  such  cash 
collateral  shall  be  returned  to  such 
Borrower;  provided  that  such  Borrower 
may,  but  shall  not  be  obligated  to,  agree 
with  the  independent  fiduciary  of  the 
Plan  that  a  percentage  of  the  earnings  on  - 
the  collateral  may  be  retained  by  such 
Plan,  or  the  Plan  may  agree  to  pay  the 
Borrower  a  rebate  fee  and  retain  the 
earnings  on  the  collateral  (the  Shared 
Earnings  Compensation).  If  the 
Borrower  pledges  non-cash  collateral, 

all  earnings  on  the  non-cash  collateral 
shall  be  returned  to  such  Borrower; 
provided  that  the  Borrower  may,  but 
shall  not  be  obligated  to,  agree  to  pay 
the  Plan  a  lending  fee  (the  Lending  Fee, 
and  together  with  the  Shared  Earnings 
Compensation,  is  referred  to  as  the 
Transaction  Lending  Fee).  The 
Transaction  Lending  Fee,  if  any,  shall  be 
either  in  addition  to  the  Exclusive  Fee 
or  an  offset  against  the  Exclusive  Fee. 
The  Exclusive  Fee  and  the  Transaction 
Lending  Fee  may  be  determined  in 
advance  or  pursuant  to  an  objective 
formula  and  may  be  different  for 
different  securities  or  different  groups  of 
securities  subject  to  the  Borrowing 
Agreement.  Any  change  in  the  Exclusive 
Fee  or  the  Transaction  Lending  Fee  that 
the  Borrower  pays  to  the  Plan  with 
respect  to  any  securities  loan  requires 
the  prior  written  consent  of  the 
independent  fiduciary  of  such  Plan, 
except  that  consent  is  presumed  where 
the  Exclusive  Fee  or  the  Transaction 
Lending  Fee  changes  pursuant  to  an 
objective  formula.  Where  the  Exclusive 
Fee  or  the  Transaction  Lending  Fee 
changes  pursuant  to  an  objective 
formula,  the  independent  fiduciary  of 
the  Plan  must  be  notified  at  least  24 
hours  in  advance  of  such  change  and 
such  independent  Plan  fiduciary  must 
not  object  in  writing  to  such  change, 
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prior  to  the  effective  time  of  such 
change. 

(f)  The  Borrower  may,  but  shall  not  be 
required  to,  agree  to  maintain  a 
minimum  balance  of  borrowed 
securities  subject  to  the  Borrowing 
Agreement.  Such  minimum  balance 
may  be  a  fixed  U.S.  dollar  amount,  a  flat 
percentage  or  other  percentage 
determined  pursuant  to  an  objective 
formula. 

(g)  By  the  close  of  business  on  or 
before  the  day  on  which  the  loaned 
securities  are  delivered  to  the  Borrower, 
the  Plan  receives  from  such  Borrower 
(by  physical  delivery,  book  entry  in  a 
securities  depository  located  in  the 
United  States,  wire  transfer,  or  similar 
means)  collateral  consisting  of  U.S. 
currency,  securities  issued  or 
guaranteed  by  the  U.S.  Government  or 
its  agencies  or  instrumentalities, 
irrevocable  bank  letters  of  credit  issued 
by  a  U.S.  bank,  other  than  the  Borrower 
or  any  affiliate  thereof,  or  any 
combination  thereof,  or  other  collateral 
permitted  under  Prohibited  Transaction 
Exemption  81-6  (as  amended  or 
superseded)(PTE  81-6).'* 

Such  collateral  will  be  deposited  and 
maintained  in  an  account  which  is 
separate  from  the  Borrower's  accounts 
and  will  be  maintained  with  an 
institution  other  than  the  Borrower.  For 
this  purpose,  the  collateral  may  be  held 
on  behalf  of  the  Plan  by  an  affiliate  of 
the  Borrower  that  is  the  trustee  or 
custodian  of  the  Plan. 

(h)  The  market  value  (or  in  the  case 
of  a  letter  of  credit,  the  stated  amount) 
of  the  collateral  initially  equals  at  least 
162  percent  (102%)  of  the  market  value 
of  the  loaned  securities  on  the  close  of 
business  on  the  day  preceding  the  day 
of  the  loan  and,  if  the  market  value  of 
the  collateral  at  any  time  falls  below  100 
percent  (100%)  (or  such  higher 
percentage  as  the  Borrower  and  the 
independent  fiduciary  of  the  Plan  may 
agree  upon)  of  the  market  value  of  the 
loaned  securities,  the  Borrower  delivers 
additional  collateral  on  the  following 
day  to  bring  the  level  of  the  collateral 
back  to  at  least  102  percent  (102%).  The 
level  of  the  collateral  is  monitored  daily 
by  the  Plan  or  its  designee,  which  may 
be  Morgan  Stanley  or  any  of  its  affiUates 


"46  FR  7527,  Jan.  23  1981,  as  amended  at  52  FR 
18754.  May  19,  1987).  PTE  81-6  provides  an 
exemption  under  certain  conditions  from  section 
406(a)(1)(A)  through  (D)  of  the  Act  and  the 
corresponding  provisions  of  section  4975(c)  of  the 
Code  for  the  lending  of  securities  that  are  assets  of 
an  employee  benefit  plan  to  a  U.S.  broker-dealer 
registered  under  the  Securities  Exchange  Act  of 
1934  (the  1934  Act)  (or  exempted  from  registration 
under  the  1934  Act  as  a  dealer  in  exempt 
Government  securities,  as  defined  therein)  or  to  a 
U.S.  bank,  that  is  a  party  in  interest  with  respect 
to  such  plan. 


which  provides  custodial  or  trustee 
services  in  respect  of  the  securities 
covered  by  the  Borrowing  Agreement  for 
the  Plan.  The  applicable  Borrowing 
Agreement  shall  give  the  Plan  a 
continuing  security  interest  in,  title  to. 
or  the  rights  of  a  secured  creditor  with 
respect  to  the  collateral  and  a  lien  on 
the  collateral. 

(i)  Before  entering  into  a  Borrowing 
Agreement,  the  Borrower  furnishes  to 
the  Plan  the  most  recent  publicly 
available  audited  and  unaudited 
statements  of  its  financial  condition,  as 
well  as  any  publicly  available 
information  which  it  believes  is 
necessary  for  the  independent  fiduciary 
to  determine  whether  such  Plan  should 
enter  into  or  renew  the  Borrowing 
Agreement. 

(j)  The  Borrowing  Agreement  contains 
a  representation  by  the  Borrower  that,  as 
of  each  time  it  borrows  securities,  there 
has  been  no  material  adverse  change  in 
its  financial  condition  since  the  date  of 
the  most  recently  furnished  statements 
of  financial  condition. 

(k)  The  Plan  receives  the  equivalent  of 
all  distributions  made  during  the  loan 
period,  including,  but  not  limited  to, 
cash  dividends,  interest  payments, 
shares  of  stock  as  a  result  of  stock  splits, 
and  rights  to  purchase  additional 
securities,  that  such  Plan  would  have 
received  (net  of  tax  withholdings)  '^  had 
it  remained  the  record  owner  of  the 
securities. 

(1)  The  Borrowing  Agreement  and/ or 
any  securities  loan  outstanding  may  be 
terminated  by  either  party  at  any  time 
without  penalty  (except  for,  if  the  Plan 
has  terminated  its  Borrowing 
Agreement,  the  return  to  the  Borrower 
of  a  pro-rata  portion  of  the  Exclusive 
Fee  paid  by  the  Borrower  to  the  Plan) 
whereupon  the  Borrower  delivers 
securities  identical  to  the  borrowed 
securities  (or  the  equivalent  thereof  in 
the  event  of  reorganization, 
recapitaUzation,  or  merger  of  the  issuer 
of  the  borrowed  securities)  to  the  Plan 
within  the  lesser  of  five  (5)  business 
days  of  written  notice  of  termination  or 
the  customary  settlement  period  for 
such  securities. 

(m)  In  the  event  that  the  Borrower 
fails  to  return  securities  in  accordance 
with  the  Borrowing  Agreement,  the  Plan 
will  have  the  right  imder  the  Borrowing 
Agreement  to  purchase  securities 
identical  to  the  borrowed  securities  and 
apply  the  collateral  to  payment  of  the 


'»  The  Department  notes  the  Applicants' 
representation  that  dividends  and  other 
distributions  on  foreign  securities  payable  to  a 
lending  Plan  are  subject  to  foreign  tax  withholdings 
and  that  the  Borrower  will  always  put  the  Plan  back 
in  at  least  as  good  a  position  as  it  would  have  been 
bad  it  not  loaned  securities. 


purchase  price.  If  the  collateral  is 
insufficient  to  satisfy  the  Borrower's 
obligation  to  return  the  Plan's  securities, 
the  Borrower  will  indemnify  the  Plan  in 
the  U.S.  with  respect  to  the  difference 
between  the  replacement  cost  of 
securities  and  the  market  value  of  the 
collateral  on  the  date  the  loan  is 
declared  in  default,  together  with 
expenses  incurred  by  the  Plan  plus 
apphcable  interest  at  a  reasonable  rate, 
including  reasonable  attorneys'  fees 
incurred  by  the  Plan  for  legal  action 
arising  out  of  default  on  the  loans,  or 
failure  by  the  Borrower  to  properly 
indemnify  the  Plan. 

(n)  Except  as  otherwise  provided 
herein,  all  procedures  regarding  the 
securities  lending  activities,  at  a 
minimiiin,  conform  to  the  applicable 
provisions  of  PTE  81-6  (as  amended  or 
superseded),  as  well  as  to  applicable 
securities  laws  of  the  United  States,  the 
United  Kingdom  and/or  Japan,  as 
appropriate. 

(0)  Only  Plans  with  total  assets  having 
an  aggregate  market  value  of  at  least  $50 
million  are  permitted  to  lend  securities 
to  the  Borrowers;  provided,  however, 
that— 

(1)  In  the  case  of  two  or  more  Plans 
which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Related  Plans),  whose  assets  are 
commingled  for  investment  purposes  in 
a  single  master  trust  or  any  other  entity 
the  assets  of  which  are  "plan  assets" 
under  29  CFR  2510.3-101  (the  Plan 
Asset  Regulation),  which  entity  is 
engaged  in  securities  lending 
arrangements  with  the  Borrowers,  the 
foregoing  $50  million  requirement  shall 
be  deemed  satisfied  if  such  trust  or 
other  entity  has  aggregate  assets  which 
are  in  excess  of  $50  million:  provided 
that  if  the  fiduciary  responsible  for 
making  the  investment  decision  on 
behalf  of  such  master  trust  or  other 
entity  is  not  the  employer  or  an  affiliate 
of  the  employer,  such  fiduciary  has  total 
assets  imder  its  management  and 
control,  exclusive  of  the  $50  million 
threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million. 

(2)  In  the  case  of  two  or  more  Plans 
which  are  not  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Unrelated  Plans),  whose  assets  are 
commingled  for  investment  purposes  in 
a  group  trust  or  any  other  form  of  entity 
the  assets  of  which  are  "plan  assets" 
imder  the  Plan  Asset  Regulation,  which 
entity  is  engaged  in  securities  lending 
arrangements  with  the  Borrowers,  the 
foregoing  $50  million  requirement  is 
satisfied  if  such  trust  or  other  entity  has 
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aggregate  assets  which  are  in  excess  of 
$50  million  (excluding  the  assets  of  any 
Plan  with  respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the  . 
controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  Plan  or  an 
employee  organization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity — 

(i)  Has  full  investment  responsibility 
with  respect  to  plan  assets  invested 
therein;  and 

(ii)  Has  total  assets  imder  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amoimt 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million.  (In  addition,  none  of 
the  entities  described  above  are  formed 
for  the  sole  purpose  of  making  loans  of 
securities.) 

(p)  Prior  to  any  Plan's  approval  of  the 
lending  of  its  securities  to  the 
Borrowers,  a  copy  of  the  notice  of 
proposed  exemption,  and  a  copy  of  the 
final  exemption,  if  granted,  is  provided 
to  the  Plan,  and  the  Borrower  informs 
the  independent  fiduciary  that  the 
Borrower  is  not  acting  as  a  fiduciary  of 
the  Plan  in  connection  with  its 
borrowing  securities  from  the  Plan.'^ 

(q)  The  independent  fiduciary  of  the 
Plan  receives  monthly  reports  with 
respect  to  the  securities  lending 
transactions,  including  but  not  limited 
to  the  information  set  forth  in  this 
paragraph,  so  that  an  independent  Plan 
fiduciary  may  monitor  such  transactions 
with  the  Borrowers.  The  monthly  report 
will  list  for  a  specified  period  all 
outstanding  or  closed  securities  lending 
transactions.  The  report  will  identify  for 
each  open  loan  position,  the  securities 
involved,  the  value  of  the  security  for 
collateralization  piuposes,  the  cxuxent 
value  of  the  collateral,  the  rebate  or 
premium  (if  applicable)  at  which  the 
security  is  loaned,  and  the  number  of 
days  the  security  has  been  on  loan.  At 
the  request  of  the  Plan,  such  a  report 
will  be  provided  on  a  daily  or  weekly 
basis,  rather  than  a  monthly  basis.  Also, 


'^The  Department  notes  the  Applicants' 
representation  that,  under  the  proposed  exclusive 
borrowing  arrangements,  neither  the  Borrower  nor 
any  of  its  affiliates  will  perform  the  essential 
functions  of  a  securities  lending  agent,  i.e..  the 
Applicants  will  not  be  the  fiduciary  who  negotiates 
the  terms  of  the  Borrowing  Agreement  on  behalf  of 
the  Plan,  the  fiduciary  who  identifies  the 
appropriate  borrowers  of  the  securities  or  the 
fiduciary  who  decides  to  lend  securities  pursuant 
to  an  exclusive  arrangement.  However,  the 
Applicants  or  their  affiliates  may  monitor  the  level 
of  collateral  and  the  value  of  the  loaned  securities. 


upon  request  of  the  Plan,  the  Borrower 
will  provide  the  Plan  with  daily 
confirmations  of  securities  lending 
transactions. 

(r)  In  addition  to  the  above 
conditions,  all  loans  involving  Foreign 
Borrowers  must  satisfy  the  following 
supplemental  requirements: 

(1)  Such  Foreign  Borrower  is  a 
registered  broker-dealer  subject  to 
regulation  by  the  FSA  in  the  United 
Kingdom  or  is  subject  to  regulation  in 
Japan  by  the  Ministry  of  Finance,  the 
Financial  Services  Agency,  the  Tokyo 
Stock  Exchange,  and  the  Osaka  Stock 
Exchange; 

(2)  Such  Foreign  Borrower  is  in 
compliance  with  all  applicable 
provisions  of  Rule  15a-6  (17  CFR 
240.15a-6)  under  the  1934  Act  which 
provides  foreign  broker-dealers  a 
limited  exception  from  United  States 
registration  requirements; 

(3)  All  collateral  is  maintained  in 
United  States  dollars  or  in  U.S.  dollar- 
denominated  securities  or  letters  of 
credit  or  such  other  collateral  as  may  be 
permitted  under  PTE  81-6  (as  amended 
or  superseded)  from  time  to  time; 

(4)  All  collateral  is  held  in  the  United 
States  and  the  situs  of  the  Borrowing 
Agreement  is  maintained  in  the  United 
States  under  an  arrangement  that 
complies  with  the  indicia  of  ownership 
requirements  under  section  404(b)  of  the 
Act  and  the  regulations  promulgated 
under  29  C.F.R.  2550.404(b)-l;  and 

(5)  Prior  to  entering  into  a  transaction 
involving  a  Foreign  Borrower,  the 
Foreign  Borrower  must: 

(i)  Agree  to  submit  to  the  jurisdiction 
of  the  United  States; 

(ii)  Agree  to  appoint  an  agent  for 
service  of  process  in  the  United  States, 
which  may  be  an  affiliate  (the  Process 
Agent); 

(iii)  Consent  to  the  service  of  process 
on  the  Process  Agent;  and 

(iv)  Agree  that  enforcement  by  a  Plan 
of  the  indemnity  provided  by  the 
Foreign  Borrower  will  occur  in  the 
United  States  courts. 

(s)  The  Borrower  maintains,  or  causes 
to  be  maintained,  within  the  United 
States  for  a  period  of  six  (6)  years  from 
the  date  of  each  transaction,  in  a  manner 
that  is  convenient  and  accessible  for 
audit  and  examination,  such  records  as 
are  necessary  to  enable  the  persons 
described  in  paragraph  (t)(l)  to 
determine  whether  the  conditions  of  the 
exemption  have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
Morgan  Stanley  and/or  its  affiliates,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  (6)  year  period;  and 


(2)  No  party  in  interest  other  than  the 
Borrower  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  below  by 
paragraph  (t)(l). 

(t)(l)  Except  as  provided  in 
subparagraph  (t)(2)  of  this  paragraph 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (s)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normaJ  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commission 
(SEC); 

(ii)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary; , 

(iii)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

(iv)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(2)  None  of  the  persons  described 
above  in  subparagraphs  (t)(l)(ii)- 
(t)(l)(iv)  are  authorized  to  examine  the 
trade  secrets  of  Morgan  Stanley  or  its 
affiliates  or  commercial  or  financial 
information  which  is  privileged  or 
confidenticil. 

Section  III — Definitions 

(a)  An  "affiliate"  of  a  person  means: 
(i)  Any  person  directly  or  indirectly, 

through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person.  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual): 

(ii)  Any  officer,  director,  employee  or 
relative  (as  defined  in  section  3(15)  of 
the  Act)  of  emy  such  other  person  or  any 
partner  in  any  such  person;  and 

(iii)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  employee,  or  in  which  such  person 
is  a  peirtner. 

(b)  The  terms,  "Foreign  Borrower"  or 
"Foreign  Borrowers,"  includes  MSIL 
and  any  broker-dealer  that,  now  or  in 
the  future,  is  an  affiliate  of  Morgan 
Stanley  which  is  subject  to  regulation  by 
the  FSA  in  the  United  Kingdom,  and 
MSJL,  and  any  broker-dealer  that,  now 
or  in  the  future,  is  an  affiliate  of  Morgan 
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Stanley  which  is  subject  to  regulation  by 
the  Ministry  of  Finance.  Financial 
Services  Agency,  the  Tokyo  Stock 
Exchange,  and  the  Osaka  Stock 
Exchange  in  Japan. 

(c)  The  term,  "Borrower,"  includes 
Morgan  Stanley,  MS&Co.  MSSSI,  the 
Foreign  Borrowers,  and  any  other 
affiliate  of  Morgan  Stanley  that,  now  or 
in  the  future,  is  a  U.S.  registered  broker- 
dealer  or  a  government  securities  broker 
or  dealer. 

Effective  Date:  This  proposed 
exemption,  if  granted,  will  be  effective 
as  of  November  11.  2001.  the  date  the 
application  was  received  by  the 
Department. 

Summary  of  Facts  and  Representations 

1.  Morgan  Stanley,  a  publicly  traded 
Delaware  corporation  and  a  registered 
investment  adviser,  is  a  full-line 
investment  services  firm.  As  of 
November  30,  2000.  Morgan  Stanley  had 
approximately  $426.8  billion  in  total 
assets  and  $19.3  billion  in  stockholders' 

equity. 

Morgan  Stanley  has  several  affiliates 
which  are  broker-dealers.  MS&Co.  ^ 
subsidiary  of  Morgan  Stanley,  is  a 
financial  services  firm  which  is  a 
member  of  the  New  York  Stock 
Exchange  and  other  principal  securities 
exchanges  in  the  United  States  and  is  a 
member  of  the  National  Association  of 
Securities  Dealers  (NASD).  MS&Co  is 
incorporated  under  the  laws  of  the  State 
of  Delaware  and  is  registered  with  and 
regulated  by  the  SEC  as  a  U.S.  broker- 
dealer  under  section  15  of  the  1934  Act. 
As  of  May  31.  2001.  MS&Co  had 
approximately  $299  billion  in  assets. 

MSSSI,  a  subsidiary  of  MS&Co,  is  a 
financial  services  company  which  is 
incorporated  under  the  laws  of  the  state 
of  Delaware  and  is  registered  with  and 
regulated  by  the  SEC  as  a  broker-dealer 
under  the  1934  Act,  as  amended,  and  is 
also  a  member  of  the  NASD.  As  of 
November  20.  2000.  MSSSI  had 
approximately  $47  billion  in  assets. 

The  Foreign  Borrowers  and  their 
respective  r^ulating  entities,  are  as 
follows:  (a)  MSIL,  located  in  London 
and  subject  to  regulation  by  the  FSA  in 
the  United  Kingdom,  and  (b)  MSJL, 
located  in  Tokyo,  and  subject  to 
regulation  by  the  Ministry  of  Finance, 
Financial  Services  Agency,  the  Tokyo 
Stock  Exchange,  and  the  Osaka  Stock 
Exchange  in  Japan.  As  of  November  30. 
2000,  MSIL  had  approximately  $194 
million  in  assets.  As  of  March  31,  2001, 
MSJL  Tokyo  Branch  had  approximately 
¥5,560  billion  in  assets. 

2.  The  Borrowers,  acting  as  principal, 
actively  engage  in  the  borrowing  and 
lending  of  securities.  The  Borrowers 
utilize  borrowed  securities  either  to 


satisfy  their  own  trading  requirements 
or  to  re-lend  to  other  broker-dealers  and 
entities  which  need  a  particular  security 
for  a  certain  period  of  time.  The 
Applicants  represent  that  in  the  United 
States,  as  described  in  the  Federal 
Reserve  Board's  Regulation  T,  borrowed 
securities  are  often  used  in  short  sales, 
for  non-purpose  loans  to  exempted 
borrowers,  or  in  the  event  of  a  failure  to 
receive  securities  that  a  broker-dealer  is 
required  to  deliver. 

The  Applicants  wish  to  enter  into 
exclusive  borrowing  arrangements  with 
Plans  for  which  Morgan  Stanley  or  any 
affiliate  of  Morgan  Stanley  may  be  an 
investment  manager  for  the  assets  of 
such  Plans  that  are  unrelated  to  the 
assets  involved  in  the  transaction. 
Morgan  Stanley  or  any  of  its  affiliates 
may  provide  securities  custodial 
services,  trustee  services,  clearing  and/ 
or  reporting  functions  in  connection 
with  securities  lending  transactions,  or 
other  services  to  such  Plans. 

3.  The  Applicants  represent  that 
although  MSIL  or  any  other  foreign 
broker-dealer  of  Morgan  Stanley  in  the 
United  Kingdom  will  not  be  registered 
with  the  SEC,  their  activities  are 
governed  by  the  rules,  regulations,  and 
membership  requirements  of  the  FSA. 
In  this  regard,  the  Applicants  state  that 
these  broker-dealers  are  subject  to  the 
FSA  rules  relating  to,  among  other 
things,  minimum  capitalization, 
reporting  requirements,  periodic 
examinations,  client  money  and  safe 
custody  rules,  and  books  and  records 
requirements  with  respect  to  client 
accoimts.  The  Applicants  represent  that 
the  rules  and  regulations  set  forth  by  the 
FSA  and  the  SEC  share  a  common 
objective — the  protection  of  the  investor 
by  the  regulation  of  the  seciuities 
industry.  The  Applicants  represent  that 
the  FSA  rules  require  each  firm  which 
employs  registered  representatives  or 
registered  traders  to  have  positive 
tangible  net  worth  and  to  be  able  to 
meet  its  obligations  as  they  may  fall 
due.  and  that  the  FSA  rules  set  forth 
comprehensive  financial  resource  and 
reporting/ disclosure  rules  regarding 
capital  adequacy.  In  addition,  to 
demonstrate  capital  adequacy,  the 
Applicants  state  that  the  FSA  rules 
impose  reporting/disclosure 
requirements  on  broker-dealers  with 
respect  to  risk  management,  internal 
controls,  and  transaction  reporting  and 
record-keeping  requirements.  In  this 
regard,  required  records  must  be 
produced  at  the  request  of  the  FSA  at 
any  time.  The  Applicants  further  state 
that  the  rules  and  regulations  of  the  FSA 
■  for  broker-dealers  are  backed  up  by 
potential  fines  and  penalties  as  well  as 
a  comprehensive  disciplinary  system. 


4.  Japan  has  comprehensive  financial 
resource  and  reporting/disclosure  rules 
concerning  broker-dealers.  Broker- 
dealers  are  required  to  demonstrate  their 
capital  adequacy.  The  reporting/ 
disclosure  rules  impose  requirements  on 
broker-dealers  with  respect  to  risk 
management,  internal  controls,  and 
records  relating  to  counter-parties.  All 
such  records  must  be  produced  at  the 
request  of  the  agency  at  any  time.  The 
agencies'  registration  requirements  for 
broker-dealers  are  enforced  by  fines  and 
penalties  and  thus  constitute  a 
comprehensive  disciplinary  system. 

5.  The  Applicants  represent  that  in 
addition  to  the  protections  afforded  by 
the  FSA,  the  Ministry  of  Finance, 
Financial  Services  Agency,  the  Tokyo 
Stock  Exchange,  or  the  Osaka  Stock 
Exchange,  compliance  by  the 
Applicants  with  the  requirements  of 
Rule  15a-6  of  the  1934  Act  (and  the 
amendments  and  interpretations 
thereof)  will  offer  further  protections  to 
the  Plans. '^  Rule  15a-6  provides  an 
exemption  from  U.S.  registration 
requirements  for  a  foreign  broker-dealer 
that  induces  or  attempts  to  induce  the 
purchase  or  sale  of  any  seciuity 
(including  over-the-counter  equity  and 
debt  options)  by  a  "U.S.  institutional 
investor"  or  a  "major  U.S.  institutional 
investor,"  provided  that  the  foreign 
broker-dealer,  among  other  things, 
enters  into  these  transactions  through  a 
U.S.  registered  broker-dealer 
intermediary.  The  term  "U.S. 
institutional  investor,"  as  defined  in 
Rule  15a-6(b)(7),  includes  an  employee 
benefit  plan  within  the  meaning  of  the 
Act  if:  (a)  The  investment  decision  is 
made  by  a  plan  fiduciary,  as  defined  in 
section  3(21)  of  the  Act,  which  is  either 
a  bank,  savings  and  loan  association, 
insurance  company,  or  registered 


"According  to  the  Applicants,  section  3(a)(4)  of 
the  1934  Act  defines  "broker,"  to  mean  "any  person 
engaged  in  the  business  of  effecting  transactions  in 
securities  for  the  account  of  others,  but  it  does  not 
include  a  banlt. "  Section  3(a)(5)  of  the  1934  Act 
provides  a  similar  exclusion  for  "banks"  in  the 
definition  of  the  term,  "dealer."  However,  section 
3(a)(6)  of  the  1934  Act  defines  "bank"  to  mean  a 
banking  institution  organized  under  the  laws  of  the 
United  States  or  a  State  of  the  United  States. 
Further.  Rule  15a-6(b)(3)  provides  that  the  term, 
"foreign  broker-dealer."  means  "any  non-U.S. 
resident  person  •   *   *  whose  securities  activities,  if 
conducted  in  the  United  States,  would  be  described 
by  the  definition  of  'broker'  or  'dealer'  in  sections 
3(a)(4)  or  3(a)(5)  of  the  |1934l  Act.  "  Therefore,  the 
test  of  whether  an  entity  is  a  "foreign  broker  "  or 
"dealer"  is  based  on  the  nature  of  such  foreign 
entity's  activities  and,  with  certain  exceptions,  only 
banks  that  are  regulated  by  either  the  United  States 
or  a  State  of  the  United  States  are  excluded  from 
the  definition  of  the  term,  "broker"  or  "dealer." 
Thus,  for  purposes  of  this  exemption  request,  the 
Applicants  are  willing  to  represent  that  they  will 
comply  with  the  applicable  provisions  and  relevant 
SEC  interpretations  and  amendments  of  Rule  15a- 
6. 
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investment  advisor,  or  (b)  the  employee 
benefit  plan  has  total  assets  in  excess  of 
$5  million,  or  (c)  the  employee  benefit 
plan  is  a  self-directed  plan  with 
investment  decisions  made  solely  by 
persons  that  are  "accredited  investors." 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  Act  of 
1933,  as  amended.  The  term,  "major 
U.S.  institutional  investor,"  is  defined 
as  a  person  that  is  a  U.S.  institutional 
investor  that  has,  or  has  under 
management,  total  assets  in  excess  of 
$100  million  or  an  investment  adviser 
registered  imder  section  203  of  the 
Investment  Advisers  Act  of  1940  that 
has  total  assets  under  management  in 
excess  of  $100  million. »«  The 
Applicants  represent  that  the 
intermediation  of  the  U.S.  registered 
broker-dealer  imposes  upon  the  foreign 
broker-dealer  the  requirement  that  the 
securities  transaction  be  effected  in 
accordance  with  a  number  of  U.S. 
securities  laws  and  regulations 
applicable  to  U.S.  registered  broker- 
dealers. 

The  Applicants  represent  that  imder 
Rule  15a-6,  a  foreign  broker-dealer  that 
induces  or  attempts  to  induce  the 
purchase  or  sale  of  any  security  by  a 
U.S.  institutional  or  major  U.S., 
institutional  investor  in  accordance 
with  Rule  15a-6  ^^  must,  among  other 
things: 

I  (a)  Consent  to  service  of  process  for 
any  civil  action  brought  by,  or 
proceeding  before,  the  SEC  or  any  self- 
regulatory  organization; 

(b)  Provide  the  SEC  with  any 
information  or  documents  within  its 
possession,  custody  or  control,  any 
testimony  of  any  such  foreign  associated 
persons,  and  any  assistance  in  taking 
the  evidence  of  other  persons,  wherever 
located,  that  the  SEC  requests  and  that 
relates  to  the  transactions  effected 
pursuant  to  the  Rule; 

(c)  Rely  on  the  U.S.  registered  broker- 
dealer  through  which  the  transactions 
with  the  U.S.  institutional  and  major 
U.S.  institutional  investors  are  effected 
to  (among  other  things): 

(1)  Effect  the  transactions,  other  than 
negotiating  the  terms; 

(2)  Issue  all  required  confirmations 
and  statements; 

(3)  As  between  the  foreign  broker- 
dealer  and  the  U.S.  registered  broker- 


dealer,  extend  or  arrange  for  the 
extension  of  credit  in  connection  with 
the  transactions; 

(4)  Maintain  required  books  and 
records  relating  to  the  transactions, 
including  those  required  by  Rules  17a- 
3  (Records  to  be  Made  by  Certain 
Exchange  Members)  and  17a— 4  (Records 
to  be  Preserved  by  Certain  Exchange 
Members.  Brokers  and  Dealers)  of  the 
1934  Act; 

(5)  Receive,  deliver,  and  safeguard 
funds  and  securities  in  connection  with 
the  transactions  on  behalf  of  the  U.S. 
institutional  investor  or  major  U.S. 
institutional  investor  in  compliance 
with  Rule  15c3-3  of  the  1934  Act 
(Customer  Protection — Reserves  and 
Custody  of  Securities);  ^°  and 

(6)  Participate  in  certain  oral 
communications  [e.g.,  telephone  calls) 
between  the  foreign  associated  person 
and  the  U.S.  institutional  investor  (not 
the  major  U.S.  institutional  investor), 
and  accompany  the  foreign  associated 
person  on  certain  visits  with  both  U.S. 
institutional  and  major  U.S. 
institutional  investors.  The  Applicants 
represent  that,  under  certain 
circimistances,  the  foreign  associated 
person  may  have  direct  conimunications 
and  contact  with  the  U.S.  Institutional 
Investor.21  (See  April  9, 1997,  No- 
Action  Letter.) 

6.  An  institutional  investor,  such  as  a 
pension  fund,  lends  securities  in  its 
portfolio  to  a  broker-dealer  or  bank  in 
order  to  earn  a  fee  while  continuing  to 
enjoy  the  benefits  of  owning  the 
securities  [e.g.,  from  the  receipt  of  any 
interest,  dividends,  or  other 
distributions  due  on  those  securities 
and  from  any  appreciation  in  the  value 
of  the  seciuities).  The  lender  requires 
that  the  securities  loan  be  fully 
collateralized,  and  the  collateral  usually 
is  in  the  form  of  cash  or  high  quality 
liquid  securities,  such  as  U.S. 
Government  or  Federal  Agency 
obligations  or  irrevocable  bank  letters  of 
credit.  If  the  borrower  deposits  cash 
collateral,  the  lender  invests  the 
collateral,  and  the  borrowing  agreement 
may  provide  that  the  lender  pay  the 


'"Note  that  the  categories  of  entities  that  qualify 
ai  "major  U.S.  institutional  investors"  has  been 
expanded  by  a  Securities  and  Exchange 
Commission  No-action  letter.  See  SEC  No-Action 
Letter  issued  to  Cleary.  Gottlieb,  Steen  &  Hamilton 
OB  April  9.  1997,  (April  9. 1997  No-Action  Letter). 

'^If  it  is  determined  that  applicable  regulation 
under  the  1934  Act  does  not  require  Morgan 
Stanley  or  the  Borrower  to  comply  with  Rule  15a- 
6,  both  entities  will  nevertheless  copiply  with 
subparagraphs  (a)  and  (b)  of  Representation  5. 


^°  Under  certain  cimunstances  described  in  the 
April  9,  1997,  No-Action  Letter  (e.g..  clearance  and 
settlement  transactions),  there  may  be  direct 
transfers  of  funds  and  securities  between  a  Plan  and 
Morgan  Stanley  or  between  a  Plan  and  the  Foreign 
Borrower.  The  Applicants  note  that  in  such 
situations,  the  U.S.  registered  broker-dealer  will  not 
be  acting  as  principal  with  respect  to  any  duties  it 
is  required  to  undertake  pursuant  to  Rule  15a-6. 

"  The  term  "foreign  associated  person"  as 
defined  in  Rule  15a-6(b)(2)  means  any  nattiral 
person  domiciled  outside  the  United  States  who  is 
an  associated  person,  as  defined  in  section  3(a)(18) 
of  the  1934  Act.  of  the  foreign  broker-dealer,  and 
who  participates  in  the  solicitation  of  a  U.S. 
institutfonal  investor  or  a  major  U.S.  institutional 
investor  under  Rule  15a-6(a)(3). 


borrower  a  previously-agreed  upon 
amount  or  a  rebate  fee  and  keep  the 
earnings  on  the  collateral.  If  the 
borrower  deposits  government 
securities,  the  borrower  is  entitled  to  the 
earnings  on  its  deposited  securities  and 
may  pay  the  lender  a  lending  fee.  If  the 
borrower  deposits  irrevocable  bank 
letters  of  credit  as  collateral,  the 
borrower  pays  the  lender  a  fee  as 
compensation  for  the  loan  of  its 
securities.  These  fees,  referred  to  above, 
as  the  Transaction  Lending  Fee,  may  be 
determined  in  advance  or  pursuant  to 
an  objective  formula,  and  may  be 
different  for  different  securities  or 
different  groups  of  securities  subject  to 
the  Borrowing  Agreement. 

7.  The  Borrowers  request  an 
exemption  for  the  lending  of  securities, 
under  certain  exclusive  borrowing 
arrangements,  by  Plans  with  respect  to 
which  Morgan  Stanley  or  any  of  its 
affiliates  is  a  party  in  interest  (including 
a  fiduciary)  solely  by  reason  of 
providing  services  to  such  Plan,  or 
solely  by  reason  of  a  relationship  to  a 
service  provider  described  in  section 
3(14)(F),  (G),  (H)  or  (I)  of  the  Act.  For 
each  Plan,  neither  the  Borrowers  nor 
any  of  its  affiliates  will  have 
discretionary  authority  or  control  over  - 
the  Plan's  investment  in  the  securities 
available  for  loan,  nor  will  they  render 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-21(c))  with  respect  to 
those  assets.  The  Applicants  represent 
that  because  the  Borrowers,  by 
exercising  their  contractual  rights  imder 
the  proposed  exclusive  borrowing 
arrangements,  will  have  discretion  with 
respect  to  whether  there  is  a  loan  of 
particular  Plan  securities  to  the 
Borrowers,  the  lending  of  securities  to 
the  Borrowers  may  be  outside  the  scope 
of  relief  provided  by  PTE  81-6.22 

8.  For  each  Plan,  the  Borrowers  will 
directly  negotiate  a  Borrowing  ■" 
Agreement  with  a  Plan  fiduciary  which 

is  independent  of  the  Borrowers.  Under 
the  Borrowing  Agreement,  the 
Borrowers  will  have  exclusive  access  for 
a  specified  period  of  time  to -borrow 
certain  securities  of  the  Plan  pursuant  to    ^ 
certain  conditions.  The  form  of  the 
Borrowing  Agreement  to  be  used  in 
foreign  jurisdictions  will  reflect 
appropriate  local  industry  or  market 
standards.23  The  Borrowing  Agreement 


22  PTE  81-6  requires  in  part  that  neither  the 
borrower  nor  an  affiliate  of  the  borrower  may  have 
discretionary  authority  or  control  over  the 
investment  of  the  plan  assets  involved  in  the 
transaction. 

•  "  For  example,  the  form  of  the  Borrowing 
Apeement  to  be  used  in  the  United  Kingdom 
differs  from  the  standard  U.S.  Borrowing 
Agreement.  Under  the  form  Borrowing  Agreement 

Continued 
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will  specify  all  material  terms  of  the 
agreement,  including  the  basis  for 
compensation  to  the  Plan  under  each 
category  of  securities  available  for  loan. 
The  Borrowing  Agreement  will  also 
contain  a  requirement  that  the 
Borrowers  pay  all  transfer  fees  and 
transfer  taxes  relating  to  the  securities 
loans.  The  terms  of  each  loan  of 
securities  by  a  Plan  to  a  Borrower  will 
be  at  least  as  favorable  to  such  Plan  as 
those  of  a  comparable  arm's-length 
transaction  between  unrelated  parties, 
taking  into  accoimt  the  exclusive 
arrangement. 

9.  The  Borrowers  may,  but  shall  not 
be  required  to,  agree  to  maintain  a 
minimum  balance  of  borrowed 
securities  subject  to  the  Borrowing 
Agreement.  Such  minimum  balance 
may  be  a  fixed  U.S.  dollar  amount,  a  flat 
percentage  or  other  percentage 
determined  pursuant  to  an  objective 
formula. 

10.  In  exchange  for  granting  the 
Borrower  the  exclusive  right  to  borrow 
certain  securities,  the  Plan  receives  an 
Exclusive  Fee  from  the  Borrower.  If  the 
Borrower  deposits  cash  collateral,  all 
the  earnings  generated  by  such  cash 
collateral  shall  be  returned  to  the 
Borrower;  provided  that  the  Borrower 
may.  but  shall  not  be  obligated  to.  agree 
with  the  independent  fiduciary  of  the 
Plan  to  Shared  Earnings  Compensation. 
If  the  Borrower  deposits  non-cash 
collateral,  all  earnings  on  the  non-cash 
collateral  shall  be  returned  to  the 
Borrower;  provided  that  the  Borrower 
may,  but  shall  not  be  obligated  to,  agree 
to  pay  the  Plan  a  Lending  Fee.  The 
Lending  Fee,  together  with  the  Shared 
Earnings  Compensation,  is  called  the 
Transaction  Lending  Fee. 

The  Transaction  Lending  Fee,  if  any, 
may  be  in  addition  to  the  Exclusive  Fee 
or  an  offset  against  such  Exclusive  Fee. 
The  Exclusive  Fee  and  the  Transaction 
Lending  Fee  may  be  determined  in 
advance  or  pursuant  to  an  objective 
formula,  and  may  be  different  for 
different  securities  or  different  groups  of 
secxuities  subject  to  the  Borrowing 
Agreement.  For  example,  in  addition  to 
the  Borrower  paying  different  fees  for 
different  portfolios  of  secxirities  (i.e.,  the 
fee  for  a  domestic  securities  portfolio 
may  be  different  than  the  fee  for  a 
foreign  securities  portfolio),  the 
Borrower  may  also  pay  different  fees  for 
securities  of  issuers  in  different  foreign 
countries  (i.e.,  there  may  be  a  different 
fee  for  German  securities  than  for 
French  securities).  In  addition,  with 
respect  to,  for  example,  the  French 


to  be  used  in  the  United  Kingdom,  the  Plan  receives 
title  to  (rather  than  a  pledge  of  or  a  security  interest 
in)  the  collateral. 


securities,  there  may  be  different  fees  for 
liquid  securities  than  for  illiquid 
securities. 

Any  change  in  ^  or  a  change  in  the 
method  of  determining,  the  Exclusive 
Fee  or  the  Transaction  Lending  Fee  that 
the  Applicants  pay  to  the  Plan  with 
respect  to  any  securities  loan  requires 
the  prior  written"  consent  of  the 
independent  fiduciary  of  the  Plan, 
except  that  consent  is  presumed  where 
the  Exclusive  Fee  or  the  Transaction 
Lending  Fee  changes  pursuant  to  an 
objective  formula.  Where  the  Exclusive 
Fee  or  the  Transaction  Lending  Fee 
changes  pursuant  to  an  objective 
formula,  the  independent  fiduciary  of 
the  Plan  must  be  notified  at  least  24 
hours  in  advance  of  such  change  and 
such  independent  Plan  fiduciary  must 
not  object  in  writing  to  such  change, 
prior  to  the  effective  time  of  such 
change. 

The  Plan  is  entitled  to  the  equivalent 
of  all  distributions  made  to  holders  of 
the  borrowed  securities  during  the  loan 
period,  including,  but  not  limited  to, 
cash  dividends,  interest  payments, 
shares  of  stock  as  a  result  of  stock  splits, 
and  rights  to  purchase  additional 
securities  that  the  Plan  would  have 
received  (net  of  tax  withholdings  in  the 
case  of  foreign  securities),  had  it 
remained  the  record  owner  of  the 
securities. 

11.  By  the  close  of  business  on  or 
before  the  day  on  which  the  loaned 
securities  are  delivered  to  the  Borrower, 
the  Plan  will  receive  from  the  Borrower 
(by  physical  delivery,  book  entry  in  a 
securities  depository  located  in  the 
United  States,  wire  transfer,  or  similar 
means)  collateral  consisting  of  U.S. 
currency,  seciu-ities  issued  or 
guaranteed  by  the  U.S.  Goverrmient  or 
its  agencies  or  instrumentalities, 
irrevocable  bank  letters  of  credit  issued 
by  U.S.  banks,  or  other  collateral 
permitted  under  PTE  81-6  (as  amended 
or  superseded).  Such  collateral  will  be 
deposited  and  maintained  in  an  account 
on  behalf  of  the  Plan  which  is  separate 
from  the  Borrower's  accounts  and  will 
be  maintained  with  an  institution  other 
than  the  Borrower.  For  this  purpose,  the 
collateral  may  be  held  on  behalf  of  the 
Plan  by  an  affiliate  of  the  Borrower  that 
is  the  trustee  or  custodian  of  the  Plan. 
The  market  value  (or  in  the  case  of  a 
letter  of  credit,  a  stated  amoimt)  of  the 
collateral  on  the  close  of  business  on  the 
day  preceding  the  day  of  the  loan  will 
be  at  least  102  percent  of  the  market 
value  of  the  loaned  securities.  The  Plan, 
its  independent  fiduciary  or  its 
designee,  which  may  be  Morgan  Stanley 
or  any  of  its  affiliates  which  provides 
custodial  or  trustee  services"  in  respect 
of  the  securities  covered  by  the 


Borrowing  Agreement  for  the  Plan,  will 
monitor  the  level  of  the  collateral  daily 
and,  if  the  market  value  of  the  collateral 
on  the  close  of  a  business  day  falls 
below  100  percent  (or  such  higher 
percentage  as  the  Borrower  and  the 
independent  fiduciary  of  the  Plan  may 
agree  upon)  of  the  market  value  of  the 
loaned  securities  at  the  close  of  business 
on  such  day,  the  Borrower  will  deliver 
additional  collateral  by  the  close  of 
business  on  the  following  day  to  bring 
the  level  of  the  collateral  back  to  at  least 
102  percent.  The  applicable  Borrowing 
Agreement  will  give  the  Plan  a 
continuing  security  interest  in,  title  to, 
or  the  rights  of  a  secured  creditor  with 
respect  to  the  collateral  and  a  lien  on 
the  collateral. 

If  the  Borrower  pledges  cash 
collateral,  the  Plan  invests  the  collateral, 
and  all  earnings  on  such  cash  collateral 
shall  be  returned  to  the  Borrower; 
provided  that  the  Borrowing  Agreement 
may  provide  that  the  Plan  receive 
Shared  Earnings  Compensation,  which, 
as  discussed  above,  may  be  a  percentage 
of  the  earnings  on  the  collateral  which 
may  be  retained  by  the  Plan  or  the  Plan 
may  agree  to  pay  the  Borrower  a  rebate 
fee  and  retain  the  earnings  on  the 
collateral.  The  terms  of  the  rebate  fee  for 
each  loan  will  be  at  least  as  favorable  to 
the  Plan  as  those  of  comparable  arm's 
length  transactions  between  unrelated 
parties  taking  into  account  the  exclusive 
arrangement,  and  will  be  based  upon  an 
objective  methodology  which  takes  into 
account  several  factors,  including 
potential  demand  for  the  loaned 
securities,  the  applicable  benchmark 
cost  of  fund  indices  (typically,  the  U.S. 
Federal  Funds  rate  established  by  the 
U.S.  Federal  Reserve  System  (the 
Federal  Funds),  the  overnight  REPO^-* 
rate,  or  the  like)  and  the  anticipated 
investment  return  on  overnight 
investments  permitted  by  the 
independent  fiduciary  of  the  Plan. 

If  me  Borrower  pledges  non-cash 
collateral,  such  as  government  securities 
or  irrevocable  bank  letters  of  credit,  the 
Borrower  shall  be  entitled  to  the 
earnings  on  its  non-cash  collateral; 
provided  that  the  Borrower  may,  but 
shall  not  be  obligated  to,  agree  to  pay      ' 
the  Plan  a  Lending  Fee.  The  Exclusive 
Fee  and  the  Transaction  Lending  Fee 
may  be  determined  in  advance  or 
pursuant  to  an  objective  formula,  and 


^*  An  overnight  REPO  is  an  overnight  repurchase 
agreement  that  is  an  arrangement  whereby 
securities  dealers  and  banks  finance  their 
inventories  of  Treasury  bills,  notes  and  bonds.  The 
dealer  or  bank  sells  securities  to  an  investor  with 
a  temporary  surplus  of  cash,  agreeing  to  buy  them 
back  the  next  day.  Such  transactions  are  settled  in 
immediately  available  Federal  Funds,  usually  at  a 
rate  below  the  Federal  Funds  rate  (the  rate  charged 
by  banks  lending'funds  to  each  other). 
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may  be  different  for  different  securities 
or  different  groups  of  securities  subject 
to  the  Borrowing  Agreement. 

The  Borrower  will  provide  a  monthly 
report  to  the  independent  fiduciary  of 
the  Plan  which  includes  the  following 
information.  The  monthly  report  will 
list  for  a  specified  period  all  outstanding 
or  closed  securities  lending 
transactions.  The  report  will  identify  for 
each  open  loan  position,  the  securities 
involved,  the  value  of  the  security  for 
coUateralization  purposes,  the  current 
value  of  the  collateral,  the  rebate  or 
premiimi  (if  applicable)  at  which  the 
security  is  loaned,  and  the  number  of 
days  the  security  has  been  on  loan.  At 
the  request  of  the  Plan,  such  a  report 
will  be  provided  on  a  daily  or  weekly 
basis,  rather  than  a  monthly  basis.  Also, 
upon  request  of  the  Plan,  the  Borrower 
will  provide  the  Plan  with  daily 
confirmations  of  securities  lending 
transactions. 

12.  Before  entering  into  a  Borrowing 
Agreement,  the  Borrower  will  furnish  to 
the  Plan  the  most  recent  publicly 
available  audited  and  unaudited 
statements  of  its  financial  condition,  as 
well  as  any  publicly  available 
information  which  it  believes  is 
necessary  for  the  independent  fiduciary 
to  determine  whether  the  Plan  should 
enter  into  or  renew  the  Borrowing 
Agreement.  Further,  the  Borrowing 
Agreement  will  contain  a  representation 
by  the  Borrower  that  as  of  each  time  it 
borrows  securities,  there  has  been  no 
material  adverse  change  in  its  financial 
condition  since  the  date  of  the  most 
recently  furnished  financial  statements. 

13.  Prior  to  any  Plan's  approval  of  the 
lending  of  its  securities  to  the 
Borrowers,  a  copy  of  the  notice  of 
proposed  exemption  and  a  copy  of  the 
final  exemption,  if  granted,  will  be 
provided  to  the  Plan,  and  the  Borrower 
will  inform  the  independent  fiduciary 
that  the  Borrower  is  not  acting  as  a 
fiduciary  of  the  Plan  in  connection  with 
its  borrowing  securities  from  the  Plan. 

[14.  With  regard  to  those  Plans  for 
which  Morgan  Stanley  or  any  of  its 
affiliates  provides  custodial,  trustee, 
clearing  and/or  reporting  functions 
relative  to  securities  loans,  Morgan 
Stanley  and  a  Plan  fiduciary 
independent  of  Morgan  Stanley  and  its 
affiliates  will  agree  in  advance  and  in 
vrriting  to  any  fees  that  Morgan  Stanley 
or  any  of  its  affiliates  is  to  receive  for 
such  services.  Such  fees,  if  any,  would 
be  fixed  fees  [e.g.,  Morgan  Stanley  or 
any  of  its  affiliates  might  negotiate  to 
receive  a  fixed  percentage  of  the  value 
of  the  assets  with  respect  to  which  it 
performs  these  services  or  to  receive  a 
stated  dollar  amovint)  and  any  such  fee 
would  be  in  addition  to  any  fee  Morgan 


Stanley  or  any  of  its  affiUates  has 
negotiated  to  receive  from  any  such  Plan 
for  standard  custodial  or  other  services 
unrelated  to  the  securities  lending 
activity.  The  arrangement  for  Morgan 
Stanley  or  any  of  its  affiliates  to  provide 
such  functions  relative  to  securities 
loans  to  the  Borrowers  will  be 
terminable  by  the  Plan  within  five  (5) 
business  days  of  the  receipt  of  written 
notice  without  penalty  to  the  Plan, 
except  for  the  return  to  the  Borrowers  of 
a  pro-rata  portion  of  the  Exclusive  Fee 
paid  by  the  Borrowers  to  the  Plan,  if  the 
Plan  has  also  terminated  its  exclusive 
borrowing  arrangement  with  the 
Borrowers. 

15.  The  Borrowing  Agreement  and/ or 
any  securities  loan  outstanding  may  be 
terminated  by  either  party  at  any  time 
without  penalty.  Upon  termination  of 
any  securities  loan,  the  Borrower  will 
deliver  securities  identical  to  the 
borrowed  securities  (or  the  equivalent 
thereof  in  the  event  of  reorganization, 
recapitalization,  or  merger  of  the  issuer 
of  the  borrowed  securities)  to  the  Plan 
within  the  lesser  of  five  (5)  business 
days  of  wrritten  notice  of  termination  or 
the  customary  settlement  period  for 
such  securities. 

16.  In  the  event  that  the  Borrower  fails 
to  return  securities  in  accordance  with 
the  Borrowing  Agreement,  the  Plan  will 
have  the  right  under  the  Borrowing 
Agreement  to  purchase  securities 
identical  to  the  borrowed  securities  and 
apply  the  collateral  to  payment  of  the 
purchase  price.  If  the  collateral  is 
insufficient  to  satisfy  the  Borrower's 
obligation  to  return  the  Plan's  securities, 
the  Borrower  will  indemnify  the  Plan  in 
the  U.S.  with  respect  to  the  difference 
between  the  replacement  cost  of 
securities  and  the  market  value  of  the 
collateral  on  the  date  the  loan  is 
declared  in  default,  together  with 
expenses  inctirred  by  the  Plan  plus 
applicable  interest  at  a  reasonable  rate, 
including  reasonable  attorneys'  fees 
incurred  by  the  Plan  for  legal  action 
arising  out  of  default  on  the  loans  or 
failure  by  the  Borrower  to  properly 
indemnify  the  Plan. 

17.  Except  as  provided  herein,  all  the 
procedures  under  the  Borrowing 
Agreement  will,  at  a  minimum,  conform 
to  the  applicable  provisions  of  PTE  81- 
6  (as  amended  or  superseded),  as  well 
as  to  applicable  securities  laws  of  the 
United  States,  the  United  Kingdom  and/ 
or  Japan,  as  appropriate.  In  addition,  in 
order  to  ensure  that  the  independent 
fiduciary  representing  a  Plan  has  the 
experience,  sophistication,  and 
resources  necessary  to  adequately 
review  the  Borrowing  Agreement  and 
the  fee  arrangements  thereimder,  onljt 
Plans  with  total  assets  having  an 


aggregate  market  value  of  at  least  $50 
million  are  permitted  to  lend  securities 
to  the  Borrowers;  provided,  however, 
that— 

(a)  In  the  case  of  the  Related  Plans, 
whose  assets  are  commingled  for 
investment  piuposes  in  a  single  master 
trust  or  any  other  entity  the  assets  of 
which  are  "plan  assets"  imder  the  Plan 
Asset  Regulation,  which  entity  is 
engaged  in  securities  lending 
arrangements  with  the  Borrowers,  the 
foregoing  $50  million  requirement  shall 
be  deemed  satisfied  if  such  trust  or 
other  entity  has  aggregate  assets  which 
are  in  excess  of  $50  million;  provided 
that  if  the  fiduciary  responsible  for 
making  the  investment  decision  on 
behalf  of  such  master  trust  or  other 
entity  is  not  the  employer  or  an  affiliate 
of  the  employer,  such  fiduciary  has  total 
assets  under  its  management  and 
control,  exclusive  of  the  $50  million 
threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million. 

(b)  In  the  case  of  the  Unrelated  Plans, 
whose  assets  are  commingled  for 
investment  purposes  in  a  group  trust  or 
any  other  form  of  entity  the  assets  of 
which  are  "plan  assets"  under  the  Plan 
Asset  Regulation,  which  entity  is 
engaged  in  securities  lending 
arrangements  with  the  Borrowers,  the 
foregoing  $50  million  requirement  is 
satisfied  if  such  trust  or  other  entity  has 
aggregate  assets  which  are  in  excess  of 
$50  million  (excluding  the  assets  of  any 
Plan  with  respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  Plan  or  an 
employee  organization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity — 

(i)  Has  full  investment  responsibility 
with  respect  to  plan  assets  invested 
therein;  and 

(ii)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million.  (In  addition,  none  of ' 
the  entities  described  above  are  formed 
for  the  sole  purpose  of  making  loans  of 
securities.) 

18.  It  is  represented  that  the  lending 
of  securities  is  an  attractive  investment 
opportunity  because  it  enables  the 
owner  of  the  securities  to  earn 
additional  income  from  the  securities 
while  continuing  to  receive  the 
dividends,  interest  payments,  and  other 


Federal  Register /Vol.  67,  No.  61 /Friday.  March  29.  2002 /Notices 


15249 


15248 


Federal  Register / Vol.  67.  No.  61 /Friday,  March  29,  2002 /Notices 


distributions  made  with  respect  to  the 
loaned  securities.  The  Applicants 
represent  that  the  opportunity  for  the 
Plans  to  enter  into  exclusive  borrowing 
arrangements  with  the  Borrowers  under 
the  flexible  fee  structures  described 
herein  is  in  the  interests  of  the  Plans 
because  the  Plans  will  then  be  able  to 
choose  among  an  expanded  number  of 
competing  exclusive  borrowers,  as  well 
as  maximizing  the  volume  of  securities 
lent  and  the  return  on  such  securities. 

19.  The  proposed  transaction  contain 
safeguards  sufficient  to  protect  the  Plans 
and  the  participants  and  beneficiaries  of 
such  Plans.  In  this  regard,  in  addition  to 
the  above  conditions,  all  loans  involving 
Foreign  Borrowers  must  satisfy  the 
following  supplemental  requirements: 

(i)  Such  Foreign  Borrower  is  a 
registered  broker-dealer  subject  to 
regulation  by  the  FSA  or  the  Ministry  of 
Finance,  Financial  Services  Agency,  the 
Tokyo  Stock  Exchange,  or  the  Osaka 
Stock  Exchange; 

(ii)  Such  Foreign  Borrower  is  in 
compliance  with  all  applicable 
provisions  of  Rule  15a-6  (17  CFR 
240.15a-6)  under  the  1934  Act  which 
provides  foreign  broker-dealers  a 
limited  exception  from  United  States 
registration  requirements: 

(iii)  All  collateral  is  maintained  in 
United  States  dollars  or  in  U.S.  dollar- 
denominated  securities  or  letters  of 
credit  or  such  other  collateral  as  may  be 
permitted  under  PTE  81-6  from  time  to 
time: 

(iv)  All  collateral  is  held  in  the  United 
States  and  the  situs  of  the  Borrowing 
Agreement  is  maintained  in  the  United 
States  under  an  arrangement  that 
complies  with  the  indicia  of  ownership 
requirements  under  section  404(b)  of  the 
Act  and  the  regulations  promulgated 
under  29  CFR  2550.404(b)-l:  and 

(v)  Prior  to  entering  into  a  transaction 
involving  a  Foreign  Borrower,  the 
Foreign  Borrower  must: 

(1)  Agree  to  submit  to  the  jurisdiction 
of  the  United  States: 

(2)  Agree  to  appoint  a  Process  Agent 
for  service  of  process  in  the  United 
States,  which  may  be  an  affiliate: 

(3)  Consent  to  the  service  of  process 
on  the  Process  Agent:  and 

(4)  Agree  that  enforcement  by  a  Plan . 
of  the  indemnity  provided  by  the 
Foreign  Borrower  will  occur  in  the 
United  States  courts. 

20.  In  addition  to  the  protections  cited 
above,  the  Borrower  will  maintain,  or 
cause  to  be  maintained,  within  the 
United  States  for  a  period  of  six  years 
from  the  date  of  a  transaction,  such 
records  as  are  necessary  to  enable  the 
Department  and  other  persons  (as 
specified  herein  in  section  II(t](l))  to 


determine  whether  the  conditions  of  the 
exemption  have  been  met. 

21.  The  requested  exemption  is 
administratively  feasible  because  the 
conditions  to  which  the  Applicants 
have  consented  to  be  subject  are 
comparable  to  those  described  in  PTE 
81-6.  The  proposed  exemption  requires 
the  review  and  approval  of  the 
borrowing  arrangement  by  a  fiduciary  of 
the  Plan  diat  is  independent  of  Morgan 
Stanley  and  its  affiliates  and  does  not 
require  any  further  action  by  the 
Department. 

22.  In  summary,  the  Applicants 
represent  that  the  described  transactions 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  because: 

(a)  The  Borrower  will  directly 
negotiate  a  Borrowing  Agreement  with 
an  independent  fiduciary  of  each  Plan: 

(b)  The  Plans  will  be  permitted  to 
lend  to  the  Borrower,  a  major  securities 
borrower  who  will  be  added  to  an 
expanded  list  of  competing  exclusive 
borrowers,  enabling  the  Plans  to  earn 
additional  income  from  the  loaned 
securities  on  a  secured  basis,  while 
continuing  to  enjoy  the  benefits  of 
owning  the  securities: 

(c)  In  exchange  for  granting  the 
Borrower  the  exclusive  right  to  borrow 
certain  securities,  the  Borrower  will  pay 
the  Plan  the  Exclusive  Fee,  which  as 
discussed  above  may  be  either  (i)  a  flat 
fee  (which  may  be  a  percentage  of  the 
value  of  the  total  securities  subject  to 
the  Borrowing  Agreement),  (ii)  a 
percentage  of  the  total  balance  of 
outstanding  borrowed  securities,  or  (iii) 
any  combination  of  (i)  and  (ii): 

(d)  Any  change  in  the  Exclusive  Fee 
or  Shared  Earnings  Compensation  that 
the  Borrower  pays  to  the  Plan  with 
respect  to  any  securities  loan  will 
require  the  prior  written  consent  of  the 
independent  fiduciary,  except  that 
consent  will  be  presumed  where  the 
Exclusive  Fee  or  Shared  Earnings 
Compensation  changes  pursuant  to  an 
objective  formula  specified  in  the 
Borrowing  Agreement  and  the 
independent  fiduciary  is  notified  at 
least  24  hours  in  advance  of  such 
change  and  does  not  object  in  writing 
thereto,  prior  to  the  effective  time  of 
such  change; 

(e)  The  Borrower  will  provide 
sufficient  information  concerning  its 
financial  condition  to  a  Plan  before  a 
Plan  lends  any  securities  to  the 
Borrower: 

(f)  The  collateral  posted  with  respect 
to  each  loan  of  securities  to  the 
Borrower  initially  will  be  at  least  102 
percent  of  the  market  value  of  the 
loaned  securities  and  will  be  monitored 
daily  by  the  independent  fiduciary; 


(g)  The  Borrowing  Agreement  and/or 
any  securities  loan  outstanding  may  be 
terminated  by  either  party  at  any  time 
without  penalty,  except  for  the  return  to 
the  Borrower  of  a  pro-rata  portion  of  the 
Exclusive  Fee  paid  by  the  Borrower  to 
the  Plan,  and  whereupon  the  Borrower 
will  return  any  borrowed  securities  (or 
the  equivalent  thereof  in  the  event  of 
reorganization,  recapitalization,  or 
merger  of  the  issuer  of  the  borrowed 
securities)  to  the  Plan  within  the  lesser 
of  five  (5)  business  days  of  written 
notice  of  termination  or  the  customary 
settlement  period  for  such  securities; 

(h)  Neither  the  Borrower  nor  any  of  its 
affiliates  will  have  discretionary 
authority  or  control  over  the  Plan's 
investment  in  the  securities  available  for 
loan; 

(i)  The  minimum  Plan  size 
requirement  (as  specified  in  section 
II(o))  will  ensure  that  the  Plans  will 
have  the  resources  necessary  to 
adequately  review  and  negotiate  all 
aspects  of  the  exclusive  borrowing 
arrangements:  and 

(j)  All  the  procedures  will,  at  a 
minimum,  conform  to  the  applicable 
provisions  of  PTE  81-6  (as  amended  or 
superseded),  as  well  as  applicable 
securities  laws  of  the  United  States,  the 
United  Kingdom  and/or  Japan,  As 
appropriate. 

Notice  to  Interested  Persons 

Included  among  those  persons  who 
may  be  interested  in  the  pendency  of 
the  proposed  exemption  are:  (1)  The 
independent  fiduciaries  of  the  Plans 
that  the  Applicants  can  identify  as  being 
currently  interested  in  lending 
securities  to  the  Borrowers  under 
circimistances  described  in  the 
proposed  exemption;  and  (2)  Plans 
which  may  be  potentially  interested  in 
the  proposed  transactions  but  cannot  be 
identified  at  the  time  the  Notice  is 
published  in  the  Federal  Register. 
These  two  classes  of  interested  persons 
will  be  notified  as  follows. 

With  respect  to  Plans  that  the 
Applicants  can  identify  as  being 
currently  interested  in  lending 
securities  to  the  Borrowers,  the 
Applicants  represent  that  they  will 
furnish  a  copy  of  the  Notice  of  Proposed 
Exemption  (the  Notice)  along  with  the 
supplemental  statement,  described  at  29 
CFR  2570.43(b)(2),  to  the  independent 
fiduciary  of  such  Plan  either  by  hand 
delivery  or  first  class  mailing,  within 
fifteen  (15)  days  following  the 
publication  of  the  Notice  in  the  Federal 
Register.  In  addition,  the  Applicants 
represent  that  they  will  provide  the 
independent  fiduciary  of  such  Plans  a 
copy  of  the  final  exemption,  if  granted, 
within  fifteen  (15)  days  following  the 
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publication  of  such  final  exemption  in 
the  Federal  Register. 

With  respect  to  the  Plans  which  may 
be  potentially  interested  in  the  proposed 
transactions  but  cannot  be  identified  at 
the  time  the  Notice  is  published  in  the 
Federal  Register,  the  only  practical 
means  of  notifying  the  fiduciaries  of 
such  Plans  of  the  pendency  of  the 
Notice  is  by  publication  of  the  Notice  in 
the  Federal  Register. 

The  Applicants  also  represent  that  a 
copy  of  the  Notice  and  a  copy  of  the 
final  exemption,  if  granted,  will  be 
provided  by  hand  delivery  or  first  class 
mailing  to  the  independent  fiduciary  of 
a  Plan  prior  to  entering  into  any 
exclusive  borrowing  arrangement  with 
such  Plan  involving  securities  lending 
covered  by  this  exemption. 
I  Written  comments  and/or  requests  for 
a  hearing  on  the  proposed  exemption 
must  be  received  by  the  Department  on 
or  before  45  days  from  the  date 
following  publication  of  the  Notice  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  ihe  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  afiect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan: 

j  (3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 


provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  25th  day  of 
March,  2002. 
Ivan  Strasfeld, 

JJirector  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
[PR  Doc.  02-7520  Filed  3-28-02;  8:45  am] 
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MORRIS  K.  UDALL  SCHOLARSHIP 
AND  EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POLICY 
FOUNDATION 

The  United  States  Institute  for 
Environmental  Conflict  Resolution; 
Agency  information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Program 
Evaluation  Instruments  for  Five  of  ttie 
Institute's  Program  Areas 

agency:  Morris  K.  Udall  Scholarship 
and  Excellence  in  National 
Environmental  Policy  Foundation.  U.S. 
Institute  for  Environmental  Conflict 
Resolution. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  and 
supporting  regulations,  this  document 
announces  that  the  U.S.  Institute  for 
Environmental  Conflict  Resolution  (the 
Institute),  part  of  the  Morris  K.  Udall 
Foundation,  has  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  the 
following  five  Information  Collection 
Requests  (ICRs):  (1)  Program  Evaluation 
Instruments — Environmental  Conflict 
Resolution  Services,  (2)  Program 
Evaluation  Instruments — Conflict 
Assessment  Services,  (3)  Program 
Evaluation  Instruments — National 
Roster  of  Environmental  Dispute 
Resolution  and  Consensus  Building 
Professionals,  (4)  Program  Evaluation 
Instruments — Environmental  Conflict 
Resolution  Training,  (5)  Program 
Evaluation  Instruments — Meeting 
Facilitation.  Each  ICR  describes  the 


authority  and  need  for  program 
evaluation,  the  nature  and  use  of  the 
information  to  be  collected,  the 
expected  burden  and  cost  to 
respondents  and  the  Institute,  and  how 
the  evaluation  results  will  be  made 
available.  The  ICRs  also  contain  the 
specific  questionnaires  that  will  be  used 
to  collect  the  information  for  each 
program  area.  Approval  is  being  sought 
for  each  ICR  separately,  and  information 
collection  will  begin  for  each  program 
area  once  the  respective  ICR  has  been 
approved  by  0MB.  The  Institute 
published  a  Federal  Register  notice  on 
December  26,  2001,  at  66  FR  66455,  to 
solicit  public  comments  for  a  60-day 
period.  The  Institute  received  three 
comments.  The  comments  and  the 
Institute's  responses  are  included  in  tl^e 
ICRs.  The  purpose  of  this  notice  is  to 
allow  an  additional  30  days  for  public 
conunents  regarding  these  ICRs. 
DATES:  Comments  must  be  submitted  on 
or  before  April  29,  2002. 
ADDRESSES:  Direct  comments  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB),  Attention:  Amy  Farrell,  Desk 
Officer  for  The  Morris  K.  Udall 
Scholarship  and  Excellence  in  National 
Environmental  Policy  Foundation,  U.S. 
Institute  for  Environmental  Conflict 
Resolution. 
Amy_L._Farrell@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  details  of  the  Institute's 
evolving  program  evaluation  system  are 
contained  in  a  December  2001  draft  . 
report  entitled  Applying  Program 
Evaluation  Methods  at  the  U.S.  Institute 
for  Environmental  Conflict  Resolution. 
Paper  copies  of  this  report  can  be 
obtained  by  contacting  the  Institute;  an 
electronic  copy  can  be  downloaded 
from  the  Institute's  Web  site: 
www.ecr.gov/techdoc.htm.  For  further 
information  or  a  copy  of  the  ICR, 
contact:  Dale  Keyes,  Senior  Program 
Manager,  U.S.  Institute  for 
Environmental  Conflict  Resolution,  110 
South  Church  Avenue,  Suite  3350, 
Tucson,  Arizona  85701.  Fax:  520-670- 
5530.  Phone:  520-670-5653.  E-mail: 
keyes@ecr.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Title  for  the  Collection  of 
Information 

Program  Evaluation  Instruments  for 
Five  of  the  U.S.  Institute  for 
Environmental  Conflict  Resolution's 
Program  Areas 

B.  Potentially  AfiTected  Persons 

You  are  potentially  affected  by  this 
action  if  you  are  or  could  be  a  dispute 
resolution  professional  (in  particular,  if 
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you  are  a  member  of  the  National  Roster 
of  Environmental  Dispute  Resolution 
and  Consensus  Building  Professionals), 
a  user  of  the  National  Roster  of 
Environmental  Dispute  Resolution  and 
Consensus  Building  Professionals,  a 
member  of  an  organization  that  requests 
conflict  assessment  or  environmental 
dispute  resolution  and  consensus 
building  services  from  the  Institute,  a 
party  to  an  environmental  consensus 
building  or  dispute  resolution  case  for 
which  the  Institute  provides  services,  an 
instructor  or  participant  in  an  Institute 
training  course,  or  an  attendee  at  a 
meeting  for  which  the  Institute  provides 
facilitation  services. 

C  Questions  To  Consider  in  Making 
Comments 

The  U.S.  Institute  for  Environmental 
Conflict  Resolution  requests  your 
comments  to  any  of  the  following 
questions  related  to  collecting 
information  as  part  of  its  program 
evaluation  system: 

(1)  Is  the  proposed  program 
evaluation  system  and  the  associated 
"collection  of  information"  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility? 

(2)  Is  the  agency's  estimate  of  the  time 
spent  completing  the  questionnaires  for 
each  program  area  ("burden  of  the 
proposed  collection  of  information") 
accurate,  including  the  validity  of  the 
methodology  and  assumptions  used? 

(3)  Can  you  suggest  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected? 

(4)  Can  you  suggest  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology? 

D.  Abstract 

The  U.S.  Institute  for  Environmental 
Conflict  Resolution  plans  to  collect 
information  from  members  and  users  of 
its  National  Roster  of  Environmental 
Dispute  Resolution  and  Consensus 
Building  Professionals,  environmental 
dispute  resolution  professionals  under 
contract  with  the  Institute,  users  of  its 
services,  and  participants  in  its 
programs.  Responses  to  the  collection  of 
information  (the  questionnaires)  will  be 
voluntary  and  anonymous  except  for 
environmental  dispute  resolution 
professions  under  contract  with  the 
Institute,  for  whom  responding  will  be 
a  contractual  obligation. 


Background  Information:  U.S.  Institute 
for  Environmental  Conflict  Resolution 

The  U.S.  Institute  for  Environmental 
Conflict  Resolution  was  created  in  1998 
by  the  Environmental  Policy  and 
Conflict  Resolution  Act  (Pub.  L.  105- 
156).  The  Institute  is  located  in  Tucson, 
Arizona  and  is  part  of  the  Morris  K. 
Udall  Foimdation,  an  independent 
agency  of  the  executive  branch  of  the 
federal  government.  The  Institute's 
primary  purpose  is  to  provide  impartial, 
non-partisan  assistance  to  federal  and 
non-federal  parties.  The  Institute 
provides  assistance  in  seeking 
agreement  or  resolving  disputes  through 
use  of  mediation  and  other 
coUabora'tive.  non-adversarial  means 
regarding  environmental,  natural 
resources,  and  public  lands  issues 
involving  a  federal  interest.  The 
Institute  accomplishes  most  of  its  work 
by  partnering  or  contracting  with,  or 
referral  to,  experienced  practitioners. 

The  Needfbr  and  Proposed  Use  of  the 
Information  Collected  as  Part  of  the 
Institute's  Progmm  Evaluation  System 

To  comply  with  the  Government 
Performance  and  Results  Act  (Pub.  L. 
103-62),  the  U.S.  Institute  for 
Environmental  Conflict  Resolution,  as 
part  of  the  Morris  K.  Udall  Foundation, 
is  required  to  produce  an  Annual 
Perfonnance  Plan,  linked  directly  to  the 
goals  and  objectives  outlined  in  the 
Institute's  five-year  Strategic  Plan.  The 
Institute  is  also  required  to  produce  an 
Annual  Performance  Report,  evaluating 
progress  toward  achieving  its 
performance  commitments.  The 
Institute  is  currently  developing  a 
program  evaluation  system  to  gather  and 
analyze  information  needed  to  assist  in 
producing  its  Annual  Performance 
Report. 

The  Institute  is  committed  to 
establishing,  achieving,  and  maintaining 
a  national  standard  of  excellence  in  all 
its  programs,  products,  and  services.  To 
do  so,  the  Institute  requires  high  quality 
information  concerning  effectiveness  of 
its  various  initiatives.  Systematic  and 
ongoing  monitoring  of  program 
outcomes  will  allow  the  Institute  to 
perform  a  variety  of  tasks,  including 
giving  individual  project  and  program 
managers,  as  well  as  the  Institute's 
management,  the  ability  to  accurately 
assess  and  report  on  program  and 
project  achievements.  The  new 
evaluation  system  has  been  carefully 
designed  to  support  efficient  and 
economical  generation,  analysis  and  use 
of  this  much-needed  information,  with 
an  emphasis  on  program  feedback, 
learning  and  improvement. 


Primary  audiences  for  results  from  the 
Institute's  program  evaluation  system 
include  members  of  its  program  staff 
and  management,  who  will  use  the 
information  in  decision-making 
regarding  program  operation  and 
directions,  and  oversight  bodies  such  as 
the  Udall  Foundation  Board  of  Trustees 
and  OMB.  Secondary  audiences  will 
likely  include  other  federal  agencies, 
practitioners  in  the  field,  researchers, 
and  members  of  the  public.  The 
Institute  will  use  the  information  and 
analysis  generated  by  its  program 
evaluation  system  for  a  variety  of 
purposes.  In  addition  to  aiding 
improvements  to  the  design  and 
operation  of  Institute  projects  and 
programs,  periodic  performance 
reporting,  and  annual  evaluations  of 
personnel  performance;  the  evaluation 
resuhs  will  be  used  to  illuminate  what 
factors  most  influence  successful 
outcomes  from  environmental  conflict 
resolution  (ECR)  efforts  in  specific 
situations.  Ultimately,  this  information 
should  aid  further  development  of  best 
practices  for  the  field  of  .ECR. 

The  Institute  is  exploring  with  several 
other  federal  agencies  how  its  program 
evaluation  system  can  be  of  use  to  these 
agencies'  program  evaluation  needs.  The 
broader  use  of  similar  data  collection 
instruments  and  consistent  data 
collection  and  analysis  techniques  may 
provide  cost  savings  to  other  agencies 
and  accelerate  the  rat?  at  which  each 
agency  reviews  and  improves  effective 
performance  of  conflict  resolution 
processes. 

E.  Burden  Statement 

Each  of  the  five  ICRs  covered  by  this 
Federal  Register  notice  contains 
estimates  of  the  time  and  financial 
burden  imposed  on  respondents  to  the 
requests  for  information.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purpose  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information  and  transmitting 
information.  With  respect  to  the 
information  requests  included  in  the 
five  ICRs  (a  total  of  20  questionnaires), 
burden  includes  time  spent  to:  (1)  Read 
letters  of  introduction  and  follow-up 
letters  (either  in  hard  copy  or  on  the 
Institute's  Web  site)  requesting  that  the 
questionnaires  be  completed  and 
submitted,  (2)  reading  instructions, 
answering  questions,  and  submitting  the 


1 5252 


Federal  Rejeister / Vol.  67.  No.  61 /Friday,  March  29,  2002 /Notices 


Federal  Register /Vol.  67.  No.  61 /Friday,  March  29.  2002 /Notices 


15251 


questionnaires;  and  (3)  for  a  few 
questionnaires,  accessing  notes  or  other 
information  to  answer  questions. 
Burden  estimates  are  presented  in  terms 
of  hours  and  imputed  costs  based  on  the 
estimated  value  of  respondents'  time. 
No  start-up  or  capital  costs  for 
respondents  are  anticipated,  even  for 
questionnaires  available  electronically 
(these  respondents  will  be  members  of 
the  Institute's  National  Roster  of 
Environmental  Dispute  Resolution  and 
Consensus  Building  Professionals  and 
will  use  the  same  computer  equipment 
to  access  the  questionnaires  as  was  used 
to  apply  for  Roster  membership,  or  can 
request  hard  copies  of  the 
questioimaires  and  submit  them  via  the 
US  Postal  Service). 

Following  is  a  summary  of  the  bvwden 
estimates: 

ECR  Services  Program  Area 

i  Type  o/flespondente:  facilitators/ 
niediators  and  participants  in  the 
Institute's  ECR  cases. 

Estimated  Number  of  Potential 
Respondents  (annual  average  for  three 
years):  1,170. 
I  Proposed  Frequency  of  Response: 
ance  per  case  for  fecilitators/mediators, 
once  per  case  for  attorneys,  twice  per 
case  for  parties. 

Estimated  Average  Time  per 
Respondent:  21  minutes. 

Estimated  Total  Cost  per  Respondent: 
$10.39. 

Conflict  Assessment  Services 

I  Type  of  Respondents:  facilitators/ 
mediators  and  members  of  initiating 
organizations  in  the  Institute's  conflict 
assessments. 

Estimated  Number  of  Potential 
Respondents  (annual  average  for  three 
years):  220. 

j  Proposed  Frequency  of  Response: 
olnce  per  assessment. 

Estimated  Average  Time  per 
Respondent:  11  minutes. 

Estimated  Total  Cost  per  Respondent: 
$7.36. 

National  Roster  of  Dispute  Resolution 
and  Consensus  Building  Professionals 

Type  of  Respondents:  members  and 
users  of  die  National  Roster. 

I  Estimated  Number  of  Potential 
Respondents  (annual  average  for  three 
years):  385. 

I  Proposed  Frequency  of  Response: 
dnce  per  year  for  members,  once  per  use 
eivent  for  users. 

I  Estimated  Average  Time  per 
Respondent:  18  minutes. 

Estimated  Total  Cost  per  Respondent: 
$10.09. 


ECR  Training 

Type  of  Respondents:  instructors  and 
participants  in  the  Institute's  training 
courses. 

Estimated  Number  of  Potential 
Respondents  (annual  average  for  three 
years):  415. 

Proposed  Frequency  of  Response: 
twice  per  course  for  instructors,  three 
times  per  course  for  participants. 

Estimated  Average  Time  per 
Respondent:  39  minutes. 

Estimated  Total  Cost  per  Respondent: 
$17.79. 

Meeting  Facilitation 

Type  of  Respondents:  attendees  at  the 
Institute's  facilitated  meetings. 

Estimated  Number  of  Potential 
Respondents  (annual  average  for  three 
years):  500. 

Proposed  Frequency  of  Response: 
once  per  meeting. 

Estimated  Average  Time  per 
Respondent:  5  minutes. 

Estimated  Total  Cost  per  Respondent: 
$2.25. 

F.  Other  Information 

Each  ICR  also  contains  information  on 
the  following  topics:  development  of  the 
Institute's  program  evaluation  system, 
confidentiaUty  of  information,  estimates 
of  costs  to  the  Federal  Government  for 
collecting,  processing,  storing  and  using 
the  requested  information,  and  issues 
related  to  analysis  of  the  information. 

(Authority:  20  U.S.C.  Sec.  5601-5609) 

Dated:  March  25,  2002. 
Christopher  L.  Helms. 
Executive  Director.  Morris  K.  Udall 
Foundation. 
[FR  Doc.  02-7577  Filed  3-28-02;  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Fellowships  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Fellowships  Advisory  Panel.  Music 
Section  (American  Jazz  Masters 
Fellowships  category)  to  the  National 
Council  on  the  Arts  will  be  held  on 
April  18, 2002  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue.  NW. 
(Room  527)  Washington.  DC.  20506.  A 
portion  of  this  meeting,  bom  11:15  a.m. 
to  12:00  p.m.,  will  be  open  to  the  public 
for  policy  discussion.  The  remaining 
portion  of  this  meeting,  &t)m  10:00  a.m. 
to  11:15  a,m..  will  be  closed. 


The  closed  portion  of  these  meetings 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  .the  Chairman  of  May 
22.  2001,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5.  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  pubUc,  and,  if  time 
allows,  may  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance.  If  you 
need  special  acconunodations  due  to  a 
disability,  please  contact  the  Office  of 
AccessAbility,  National  Endowment  for 
the  Arts,  1100  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20506.  202/682- 
5532.  TDY-TDD  202/682-5496.  at  least 
seven  (7)  days  prior  to  the  meeting. 

Fiirther  iiuormation  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endovkrment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5691. 

Dated:  March  25,  2002. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations. 
National  Endowment  for  the  Arts. 
[FR  Doc.  02-7586  Filed  3-28-02;  8:45  am) 
BIUJNG  COOE  7S37-01-P 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
President's  Committee  on  the  Arts  and 
the  Humanities:  Meeting  #52 

Pursuant  to  Section  10  (a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  President's 
Conmiittee  on  the  Arts  and  the 
Himianities  will  be  held  on  April  23, 
2002  bom  10:45  a.m.  to  approximately 
1:00  p.m.  The  meeting  will  be  held  in 
the  Hubbard  Hall  Board  Room  of  the 
National  Geographic  Society,  16th  and 
M  Streets,  NW.,  Washington,  DC  20036- 
4688. 

The  Committee  meeting  will  begin  at 
10:45  a.m.  with  a  welcome  and 
introductions  by  Adair  Margo, 
Committee  Chairman.  Agency  heads 
Robert  Martin  (Director,  Institute  of 
Museum  and  Library  Services),  Bruce 
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Cole  (Chairman,  National  Endowment 
for  the  Humanities),  and  Eileen  Mason 
(Acting  Chairman,  National  Endowment 
for  the  Arts^  will  present  reports,  and 
Henry  Moran,  Executive  Director  of  the 
President's  Committee  on  the  Arts  and 
the  Humanities  will  then  present  an 
Executive  Director's  update.  This  will 
be  followed  by  general  discussion  and 
closing  remarks  from  the  Committee 
Chairman. 

The  President's  Committee  on  the 
Arts  and  the  Humanities  was  created  by 
Executive  Order  in  1982  to  advise  the 
President,  the  two  Endowments,  and  the 
Institute  of  Museum  and  Library 
Services  on  measures  to  encourage 
private  sector  support  for  the  nation's 
cultural  institutions  and  to  promote 
public  understanding  of  the  arts  and  the 
humanities. 

If,  in  the  course  of  discussion,  it 
becomes  necessary  for  the  Committee  to 
discuss  non-public  commercial  or 
financial  information  of  intrinsic  value, 
the  Committee  will  go  into  closed 
session  pursuant  to  subsection  (c)  (4)  of 
the  Government  in  the  Sunshine  Act,  5 
U.S.C.  552b. 

Any  interested  persons  may  attend  as 
observers,  on  a  space  available  basis,  but 
seating  is  limited.  Therefore,  for  this 
meeting,  individuals  wishing  to  attend 
must  contact  Georgianna  Paul  of  the 
President's  Committee  in  advance  at 
(202)  682-5409  or  write  to  the 
Committee  at  1100  Pennsylvania 
Avenue,  NW,  Suite  526,  Washington, 
DC  20506.  Further  information  with 
reference  to  this  meeting  can  also  be 
obtained  from  Ms.  Paul. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Ms. 
Paul  through  the  Office  of 
AccessAbility,  National  Endowment  for 
the  Arts,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506,  202/682- 
5532,  TDY-TDD  202/682-5496,  at  least 
seven  (7)  days  prior  to  the  meeting. 

Dated:  March  25.  2002. 
Kathy  Plo%ntz-Worden, 

Panel  Coordinator.  Panel  Operations, 

National  Endowment  for  the  Arts. 

|FR  Doc.  02-7587  Filed  3-28-02;  8:45  am] 

BNJJNG  CODE  7S37-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No«.  50-390-CivP;  50-327  CIvP; 
50-328-CivP;  50-259-ClvP;  50-260-ClvP; 
50-296-CivP;  ASLBP  No.  01-791-01-ClvP; 
EA 99-234] 

Atomic  Safety  and  Licensing  Board; 
Tennessee  Valley  Authority  (Watts  Bar 
Nuclear  Plant,  Unit  1;  Sequoyah 
Nuclear  Plant,  Units  1  &  2;  Browns 
Ferry  Nuclear  Plant,  Units  1, 2  &  3); 
Evidentiary  Hearing 

March  25,  2002. 

Before  Administrative  Judges:  Charles 
Bechhoefe'.  Chainnan,  Dr.  Richard  F.  Cole 
and  Ann  Marshall  Young. 

This  proceeding  involves  a  proposed 
civil  penalty  of  $110,000,  sought  to  be 
imposed  by  the  NRC  Staff  on  the 
Tennessee  Valley  Authority  (TVA)  for 
an  alleged  violation  of  NRC's  employee- 
protection  requirements  set  forth  in  10 
CFR  50.7,  based  upon  the  asserted 
discrimination  against  a  former 
employee  for  engaging  in  protected 
activities.  In  response  to  an  Order 
Imposing  Civil  Monetary  Penalty, 
published  at  66  FR  27,166  (May  16. 
2001),  TVA  on  June  1.  2001,  filed  a 
timely  request  for  a  hearing.  On  June  26, 
2001,  an  Atomic  Safety  and  Licensing 
Board,  consisting  of  Dr.  Richard  F.  Cole, 
Ann  Marshall  Young,  and  Charles 
Bechhoefer,  who  serves  as  Chairman, 
was  established  to  preside  over  this 
proceeding.  66  FR  34,961  (July  2,  2001). 

By  Memorandum  and  Order  dated 
June  28,  2001,  the  Licensing  Board 
granted  TVA's  request  for  a  hearing  and, 
on  the  same  date,  issued  a  Notice  of 
Hearing.  66  FR  35,467-35,468  (July  5, 
2001).  Parties  to  this  proceeding  are 
TVA  and  the  NRC  Staff.  As  set  forth  in 
the  Order  Imposing  Civil  Monetary 
Penalty,  66  FR  at  27,167,  issues  to  be 
considered  are  (a)  whether  the  Licensee 
violated  the  Commission's 
requirements,  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty,  dated  February  7,  2000 
(NOV);  and,  if  so.  (b)  whether,  on  the 
basis  of  such  violation,  the  Order 
Imposing  Civil  Monetary  Penalty  should 
be  sustained. 

Notice  is  hereby  given  that  the 
evidentiary  hearing  in  this  proceeding 
will  commence  on  Tuesday,  April  23, 
2002,  at  9:30  a.m.  EDT.  at  the  United 
States  Bankruptcy  Court.  Courtroom  A, 
Historic  U.S.  Coiuthouse,  31  E.  11th  St., 
Chattanooga,  Tennessee  37402.  The 
hearing  will  continue  on  April  24-26, 
2002,  beginning  at  9  a.m..  and,  to  the 
extent  necessary,  on  April  30-May  9, 
2002,  also  commencing  at  9  a.m.,  at  the 
same  location  unless  otherwise 
announced.  Members  of  the  public  are 


invited  to  attend  any  of  these  sessions. 
Hearings  will  extend  until 
approximately  5  p.m.  each  day.  On 
Friday,  April  26.  2002,  however,  the 
hearing  will  adjourn  no  later  than  12 
noon;  no  hearing  is  scheduled  for 
Monday.  April  29,  2002  and,  as  the 
hearing  proceeds,  the  Board  may  make 
changes  in  the  foregoing  schedule, 
modifying  the  times  for  each  day's 
session  or  canceling  a  session,  as 
deemed  appropriate  to  allow  for 
witnesses'  availability  and  other  matters 
arising  during  the  course  of  the 
proceeding. 

Documents  related  to  this  proceeding 
issued  prior  to  December  1, 1999,  are 
available  in  microfiche  form  (with  print 
form  available  on  one-day  recall)  for 
public  inspection  at  the  Commission's 
Public  Document  Room  (PDR),  Room 
0-1  F21,  NRC  One  White  Flint  North. 
11555  Rockville  Pike,  Rockville, 
Maryland  20852-2738.  Documents 
issued  subsequent  to  November  1, 1999 
are  available  electronically  through  the 
Agency  wide  Docvunents  Access  and 
Management  System  (ADAMS),  with 
access  to  the  public  through  NRC's 
Internet  Web  site  (Public  Electronic 
Reading  Room  Link,  <http:// 
www.nrc.gov/NRC/ADAMS/ 
index. htm\>).  The  PDR  and  many  public 
libraries  have  terminals  for  public 
access  to  the  Internet. 

It  is  so  Ordered. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Dated  in  Rockville,  Maryland,  on  March 
25,  2002. 

Charles  Bechhoefier. 

Administrative  fudge. 

(FR  Doc.  02-7603  Filed  3-28-02;  8:45  am] 

BILLING  CODE  TSgO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-0299] 

UMETCO  Minerals  Corporation 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  finding  of  no  significant 

impact.  Notice  of  opportunity  for 

Hearing. 


summary:  The  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
NRC  Source  Material  License  SUA-648 
to  authorize  the  licensee,  Umetco 
Minerals  Corporation  (Umetco)  to  apply 
Alternate  Concentration  Limits  (ACL)  to 
licensed  constituents  of  ground  water 
according  to  the  submitted  plan.  An 
Environmental  Assessment  (EA)  was 
performed  by  the  NRC  staff  in  support 


xt 1.     on      or»no  I  Klr>tir^at! 
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of  its  review  of  Umetco's  license 
amendment  request,  in  accordance  with 
the  requirements  of  10  CFR  Part  51.  The 
conclusion  of  the  Environmental 
Assessment  is  a  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
proposed  licensing  action. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elaine  Bnmunett,  Fuel  Cycle  Licensing 
Branch,  Division  of  Fuel  Cycle  Safety 
and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safegiiards,  U.  S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T8-A33,  Washington,  D.C.  20555- 
0001.  Telephone  301/415-6606. 
SUPPLEMENTARY  INFORMATION: 

Background 

I  The  Umetco  former  uranium  mill  site 
IS  licensed  by  the  U.  S.  Nuclear 
Regulatory  Commission  (NRC)  under 
Source  Materials  License  SUA-648  to 
possess  byproduct  material  in  the  form 
of  uranium  waste,  such  as  mill  tailings, 
generated  by  past  uranium  processing 
operations.  The  Umetco  site  is  located 
in  the  East  Gas  Hills  region  of  western 
Natrona  and  eastern  Freemont  Counties, 
Wyoming,  approximately  80  kilometers 
(50  miles)  southeast  of  the  town  of 
Riverton,  Wyoming.  The  mill  operated 
from  1960  to  1979  and  was  dismantled 
in  1992.  The  Umetco  site  contains  two 
reclaimed  disposal  areas;  the  Above 
Ground  Tailings  Impoundment 
(Impoundment)  (including  the  heap 
leach  area)  and  the  A-9  Repository.  The 
license  establishes  a  separate  ground 
water  protection  standard  for^ach  area. 
The  ground  water  protection  standard  is 
established  at  two  Point  of  Compliance 
(POC)  wells  near  each  disposal  area. 
"These  four  wells  are  used  to  monitor 
water  quality  because  hazardous 
constituents  have  leached  from  the 
milling  waste  into  the  upper  aquifer. 

The  ACL  application  requests  that 
site-specific  concentration  limits  for 
hazardous  constituents  in  ground  water 
be  granted  for  the  Umetco  site  in  place 
of  the  current  concentration  values  in 
the  license.  The  concentration  limits 
required  to  be  met  under  the  licensed 
corrective  action  program  are  not 
attainable  due  to  the  high  cost  and  the 
influence  of  mining-impacted  water. 
The  ground  water  at  the  Umetco  site 
and  surrounding  areas  is  impacted  by 
open-pit  uranium  mines  with  the  same 
constituents  resulting  from  the  tailings 
and  this  was  not  considered  when  the 
corrective  action  began  in  1991. 

Umetco  is  also  proposing  that  the 
Point  of  Exposure  (POE)  be  established 
for  the  site  at  the  long-term  care 
boundary.  This  boundary  encompasses 
all  the  land  that  will  be  transferred  to 
the  U.S.  Department  of  Energy  (DOE)  for 


perpetual  care  of  the  disposal  sites.  The 
western  side  of  the  boimdary  would  be 
located  about  1.4  km  (0.8  miles)  west  of 
the  Impoundment  and  the  southern  side 
of  the  boundary  would  be  located  about 
0.8  km  (0.5  miles)  south  of  the  A-9 
Repository.  The  POE  is  the  location 
nearest  the  site  where  the  public  or 
environment  might  be  exposed  to 
milling  impacted  ground  water,  even 
though  such  exposing  is  highly 
unlikely. 

Summary  of  the  Environmental 
Assessment 

The  NRC  staff  performed  an  appraisal 
of  the  environmental  impacts  associated 
with  the  application  of  ACL,  in 
accordance  with  10  CFR  Part  51, 
Environmental  Protection  Regulations 
for  Domestic  Licensing  and  Related 
Regulatory  Fimctions.  The  license 
amendment  would  authorize  Umetco  to 
apply  ACL  to  the  license  constituents 
measured  at  the  POC.  The  technical 
aspects  of  the  ACL  application  are 
discussed  separately  in  a  Technical 
Evaluation  Report  (TER)  that  will 
accompany  the  agency's  final  licensing 
action. 

The  results  of  the  staffs  appraised  of 
potential  environmental  impacts  are 
documented  in  an  EA  placed  in  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  docimient  system 
(ADAMS).  ADAMS  is  accessible  from 
the  NRC  Web  site  at  http://www.nrc.gov/ 
reading-rm.html  (the  Public  Electronic 
Reading  Room).  Based  on  its  review,  the 
NRC  staff  has  concluded  that  there  are 
no  significant  environmental  impacts 
associated  with  the  proposed  action. 

Conclusions 

The  NRC  staff  has  examined  actual 
and  potential  impacts  associated  with 
implementation  of  the  proposed  ACL, 
and  has  determined  that  the  requested 
amendment  of  Source  Material  License 
SUA-648,  authorizing  the  ACL,  will:  (1) 
Be  consistent  with  requirements  of  10 
CFR  Part  40,  Appendix  A;  (2)  not  be 
inimical  to  the  public  health  and  safety; 
and  (3)  not  have  long-term  detrimental 
impacts  on  the  environment.  The 
following  statements  summarize  the 
conclusions  resulting  from  the  staffs 
environmental  assessment,  and  support 
the  FONSI: 

1.  An  acceptable  long-term  ground 
water  monitorioft  program  will  monitor 
contaminants  to  detect  if  applicable 
regulatory  limits  are  exceeded.  Each  of 
the  licensed  constituents  should  remain 
within  the  range  of  background  values, 
for  1000  years  at  the  POE. 

2.  Present  and  potential  health  risks  to 
the  public  and  risks  of  environmental 
damage  from  the  proposed  application 


of  ACL  were  assessed.  Given  the  remote 
location,  the  expected  future  land  use, 
the  perpetual  control  by  the  Federal 
government  of  land  within  the  long- 
term  boundary,  and  the  high  value  of 
some  of  the  constituents  in  background 
due  to  past  surface  mining  in  the  area, 
the  staff  determined  that  the  risk  factors 
for  health  and  environmental  hazards 
are  insignificant. 

Alternatives  to  the  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Source  Material  License  SUA-648,  to 
allow  application  of  ACL  to  licensed 
constituents  in  ground  water  at  the 
Umetco  site.  The  principal  alternatives 
available  to  the  NRC  are  to: 

1 .  Approve  the  license  amendment 
request  as  submitted;  or 

2.  Amend  the  license  with  such 
additional  conditions  as  are  considered 
necessary  or  appropriate  to  protect 
public  health  and  safety  and  the 
environment;  or 

3.  Deny  the  amendment  request. 
Based  on  its  review,  the  NRC  staff  has 

concluded  that  the  enviroimiental 
impacts  associated  with.the  proposed 
action  do  not  warrant  either  the  limiting 
of  Umetco's  plans  necessary  for  license 
termination  (site  is  in  final  stages  of 
decommissioning)  or  the  denial  of  the 
license  amendment.  Additionally,  in  the 
TER  prepared  for  this  action,  the  staff 
has  reviewed  the  licensee's  proposed 
action  with  respect  to  the  ground  water 
criteria  specified  in  10  CFR  40, 
Appendix  A,  and  has  no  basis  for  denial 
of  the  proposed  action.  Therefore,  the 
staff  considers  that  Alternative  1  is  the 
appropriate  alternative  for  selection. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an  EA  for 
the  proposed  amendment  of  NRC 
Source  Material  License  SUA-648.  On 
the  basis  of  this  assessment,  the  NRC 
staff  has  concluded  that  the 
environmental  impacts  that  may  result 
from  the  proposed  action  would  not  be 
significant,  and  therefore,  preparation  of 
an  Environmental  Impact  Statement  is 
not  warranted. 

The  EA  and  other  documents  related 
to  this  proposed  action  are  available  for 
public  inspection  and  copying  at  the 
NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852. 

Notice  of  Opportunity  for  Hearing 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  licensing  action  falling 
within  the  scope  of  10  CFR  Part  2, 
Subpart  L,  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operators  Licensing 
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Proceedings,"  of  the  Commission's 
Rules  of  Practice  for  Domestic  Licensing 
Proceedings  and  Issuance  of  Orders. 
Pursuant  to  §  2.1205(a).  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing.  In  accordance  with  §  2.1205(d), 
a  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  from  the  date  of 
publication  of  this  Federal  Register 
notice.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary 
either: 

(1)  By  delivery  to  the  Rulemakings 
and  Adjudications  Staff  of  the  Office  of 
the  Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852:  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff. 

In  accordance  with  10  CFR  2.1205(f). 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail  to: 

(1)  The  applicant,  Umetco  Minerals 
Corporation,  P.O.  Box  1029,  Grand 
Junction,  CO  81502; 

(2)  The  NRC  staff,  by  delivery  to  the 
General  Counsel.  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
MD  20852:  or 

(3)  By  mail  addressed  to  the  General 
Coimsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205th); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circimistances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(d). 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licraising 
Proceedings"  in  10  CFR  part  2.  subpart 
L. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  March,  2002. 


For  the  Nuclear  Regulatory  Commission. 
Melvyn  Leach. 

Chief.  Fuel  Cycle  Licensing  Branch.  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  02-7605  Filed  3-28-02;  8:45  am] 

BILUNG  COOe  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockst  Nos.  50-338  and  50-339] 

Virginia  Electric  and  Power  Company, 
North  Anna  Power  Station,  Units  1  and 
2;  Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  amendments  to  Facility 
Operating  License  Nos.  NPF-4  and 
NPF-7,  issued  to  Virginia  Electric  and 
Power  Company  (the  licensee)  for 
operation  of  the  North  Aima  Power 
Station,  Units  1  and  2,  located  in  Louisa 
Coimty.  Virginia.  Pursuant  to  Title  10  of 
the  Code  of  Federal  Regulations  (10 
CFR)  Sections  51.21  and  51.32.  the  NRC 
is  issuing  this  environmental 
assessment  and  finding  of  no  significant 
impact. 

Enviroiunental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  be  a  full 
conversion  from  the  current  technical 
specifications  (CTS)  to  a  set  of  improved 
technical  specifications  (ITS)  based  on 
NUREG-1431.  "Standard  Technical 
Specifications,  Westinghouse  Plants," 
Revision  1.  dated  April  1995.  The 
proposed  action  is  in  accordance  with 
the  licensee's  application  dated 
December  11,  2000,  as  supplemented  by 
letters  dated  May  30,  June  18.  July  16, 
July  20.  August  13.  August  27. 
September  27.  October  10.  October  17. 
November  8.  November  19.  November 
29,  December  3.  December  7,  December 
12,  and  December  13.  2001,  and  January 
2,  January  25,  January  31.  February  11, 
February  18.  February  22.  February  27, 
and  March  7.  2002. 

The  Need  for  the  Proposed  Action 

The  Commission's  "Proposed  Policy 
Statement  on  Technical  Specifications 
Improvements  for  Nuclear  Power 
Reactors"  (52  FR  3788).  dated  February 
6, 1987.  contained  an  Interim  Policy 
Statement  that  set  forth  objective  criteria 
for  determining  which  regulatory 
requirements  and  operating  restrictions 
should  be  included  in  the  TS.  When  it 
issued  the  Interim  Policy  Statement,  the 
Commission  also  requested  comments 
on  it.  Subsequently,  to  implement  the 


Interim  Policy  Statement,  each  reactor 
vendor  owners  group  and  the  NRC  staff 
began  developing  standard  TS  (STS)  for 
reactors  supplied  by  each  vendor.  The 
Commission  then  published  its  "Final 
Policy  Statement  on  Technical 
Specifications  Improvements  for 
Nuclear  Power  Reactors"  (58  FR  39132), 
dated  July  22. 1993.  in  which  it 
addressed  comments  received  on  the 
Interim  Policy  Statement,  and 
incorporated  experience  in  developing 
the  STS.  The  Final  Policy  Statement 
formed  the  basis  for  a  revision  to  10  CFR 
50.36  (60  FR  36953).  dated  July  19, 
1995,  that  codified  the  criteria  for 
determining  the  content  of  TS.  The  NRC 
Committee  to  Review  Generic 
Requirements  reviewed  the  STS,  made 
note  of  their  safety  merits,  and  indicated 
its  support  of  conversion  by  operating 
plants  to  the  STS.  For  the  North  Anna 
Power  Station,  Units  1  and  2,  the  STS 
are  NUREG-1431,  Revision  1,  "Standard 
Technical  Specifications,  Westinghouse 
Plants."  Revision  1.  dated  April  1995. 
This  docimient  formed  the  basis  for  the 
North  Anna  Power  Station,  Units  1  and 
2.  conversion. 

The  proposed  changes  to  the  CTS  are 
based  on  NUREG-1431  and  guidance 
provided  in  the  Final  Policy  Statement. 
The  objective  of  this  action  is  to 
completely  rewrite,  reformat,  and 
streamline  the  CTS  [i.e.,  to  convert  the 
CTS  to  ITS).  Emphasis  was  placed  on 
human  factors  principles  to  improve 
clarity  and  understanding.  The  Bases 
section  has  been  significantly  expanded 
to  clarify  and  better  explain  the  purpose 
and  foundation  of  each  specification.  In 
addition  to  NUREG-1431,  portions  of 
the  CTS  were  also  used  as  the  basis  for 
the  development  of  the  North  Anna 
Power  Station,  Units  1  and  2  ITS.  Plant- 
specific  issues  (i.e..  imique  design 
features,  requirements,  and  operating 
practices)  were  discussed  at  length  with 
the  licensee. 

The  proposed  changes  from  the  CTS 
can  be  grouped  into  four  general 
categories.  "These  groupings  are 
characterized  as  administrative  changes, 
relocated  changes,  more  restrictive 
changes,  and  less  restrictive  changes. 
They  are  described  as  follows: 

Administrative  changes  are  those  that 
involve  restructuring,  renumbering, 
rewording,  complex  rearranging  of 
requirements,  and  other  changes  not 
affecting  technical  content  or 
substantially  revising  an  operating 
requirement.  The  reformatting, 
renumbering,  and  rewording  processes 
reflect  the  attributes  of  NUREG-1431 
and  do  not  involve  technical  changes  to 
the  existing  TS.  The  proposed  changes 
include:  (a)  Identifying  plant-specific 
wording  for  system  names,  etc.;  (b) 
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changing  the  wording  of  specification 
titles  in  the  CTS  to  conform  to  the  STS; 
(c)  splitting  up  requirements  that  are 
currently  grouped,  or  combining 
requirements  that  are  currently  in 
separate  specifications;  (d)  deleting 
specifications  whose  applicability  has 
expired:  and  (e)  changing  to  wording 
that  is  consistent  with  the  CTS  but  that 
more  clearly  or  explicitly  states  existing 
requirements.  Such  changes  are 
administrative  in  nature  and  do  not 
iknpact  initiators  of  analyzed  events  or 
assumed  mitigation  of  accident  or 
transient  events. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
surveillances  for  structiues,  systems, 
components,  or  variables  that  do  not 
meet  the  criteria  for  inclusion  in  the  TS. 
Relocated  changes  are  those  CTS 
requirements  that  do  not  satisfy  or  fall 
within  any  of  the  four  criteria  specified 
in  10  CFR  50.36(c)(2)(ii)  and  may  be 
relocated  to  appropriate  licensee- 
controlled  documents. 

The  licensee's  application  of  the 
screening  criteria  to  North  Anna  Power 
Station,  Units  1  and  2.  is  described  in 
the  December  11.  2000.  application.  The 
affected  structures,  systems, 
components,  or  variables  are  not 
assumed  to  be  initiators  of  analyzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structures,  systems, 
components,  or  variables  will  be 
relocated  from  the  TS  to 
administratively  controlled  docimients 
such  as  the  quality  assurance  program, 
the  ITS  Bases,  the  Technical 
Requirements  Manual,  the  Core 
Operating  Limits  Report,  the  Offsite 
Dose  Calculation  Manned,  or  other 
licensee-controlled  documents.  Changes 
made  to  these  documents  will  be  made 
pursuant  to  10  CFR  50.59  or  other  NRC- 
approved  control  mechanisms  which 
provide  appropriate  procedural  means 
to  control  changes  by  the  licensee. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
compared  to  the  CTS  for  operation  of 
the  plamt.  These  more  stringent 
requirements  do  not  result  in  operation 
that  will  alter  assumptions  relative  to 
the  mitigation  of  an  accident  or 
transient  event.  The  more  restrictive 
requirements  will  not  alter  the  operation 
of  process  variables,  structures,  systems, 
and  components  described  in  the  safety 
analyses. 

tLess  restrictive  changes  are  those 
here  CTS  requirements  are  relaxed, 
relocated,  eliminated,  or  where  new 
plant  operational  flexibility  has  been 
provided.  When  requirements  have  been 
shown  to  provide  little  or  no  safety 


benefit,  their  removal  from  the  TS  may 
be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  (a)  generic  NRC 
actions,  (b)  new  staff  positions  that  have 
evolved  fitim  technological 
advancements  and  operating 
experience,  or  (c)  resolution  of  the 
owners  groups'  comments  on  the  ITS. 
Generic  relaxations  contained  in 
NUREG-1431  were  reviewed  by  the  staff 
and  found  to  be  acceptable  because  they 
were  consistent  with  current  licensing 
practices  and  NRC  regulations.  The 
licensee's  design  was  reviewed  to 
determine  if  the  specific  design  basis 
and  licensing  basis  were  consistent  with 
the  technical  basis  for  the  model 
requirements  in  NUREG-1431,  thus 
providing  a  basis  for  these  revised  TS, 
or  if  relaxation  of  the  requirements  in 
the  CTS  is  warranted  based  on  the 
justification  provided  by  the  licensee. 

These  administrative,  relocated,  more 
restrictive,  and  less  restrictive  changes 
to  the  requirements  of  the  CTS  do  not 
result  in  operations  that  will  alter 
assumptions  relative  to  mitigation  of  an 
analyzed  accident  or  transient  event. 

In  addition,  there  are  18  changes  that 
are  different  from  the  requirements  in 
both  the  CTS  and  NUREG-1431  or  that 
are  beyond  the  scope  of  the  changes  that 
are  needed  to  meet  the  overall  purpose 
of  the  conversion.  These  changes  are  as 
follows: 

1.  Change  the  Allowable  Value  for 
engineered  safety  feature  actuation 
system  (ESFAS)  interlock  P-12  from  < 
545  degrees  F  and  >  541  degrees  F  to  < 
545  degrees  F  and  >  542  degrees  F.  (ITS 
3.3.2) 

2.  Remove  the  trip  setpoints  and 
change  the -Allowable  Values  for  the 
ESFAS  histrumentation.  (ITS  3.3.2) 

3:  Add  a  note  to  Action  C  to  indicate 
that  the  accumulator  isolation  is  only 
applicable  when  accumulator  pressure 
is  greater  than  the  power-operated  relief 
valve  (PORV)  setting,  add  REQUIRED 
ACTION  C.2  to  state  "Remove  power 
from  affected  accumulator  isolation 
valve  operators,"  and  add  a  note  in  the 
Limiting  Condition  for  Operation  (LCO) 
section  that  states  "Accumulator 
isolation  with  power  removed  from  the 
isolation  valve  operators  is  only 
required  when  accumulator  pressure  is 
greater  than  the  PORV  lift  setting."  (ITS 
3.4.12) 

4.  Revise  required  Actions  A.2,  B.2, 
C.2,  and  D.2  to  allow  verification  by 
administrative  controls  to  ensure  the 
Main  Feedwater  Isolation  Valves.  Main 
Feedwater  Regulating  Valves,  Main 
Feedwater  Pump  Discharge  Valves,  and 
Main  Feedwater  Regulating  Bypass 
Valves  are  closed.  (ITS  3.7.3) 


5.  Remove  Component  Cooling  Water 
System  ft^m  ITS  LCO  3.7.7.  (ITS  3.7.7) 

6.  Revise  the  definition  of  the 
Ultimate  Heat  Sink  (UHS),  which 
includes  the  North  Aima  and  Service 
Water  Reservoirs,  to  only  include  the 
Service  Water  Reservoir.  Delete 
surveillance  requirements  (SRs)  on  the 
North  Anna  Reservoir.  ( ITS  3.7.9) 

7.  Revise  the  SR  frequency  from  "18 
months"  to  "18  months  on  a  staggered 
test  basis"  for  the  Main  Control  Room 
(MCR)/Emergency  Switchgear  Room 
(ESGR)  Air  Conditioning  System.  (ITS 
3.7.11.1) 

8.  Add  a  note  to  allow  the  emergency 
core  cooling  system  (ECCS)  pump  room 
boundary  openings,  which  were  not 
open  by  design,  to  be  opened 
intermittently  under  administrative  ^ 
control.  (ITS  3.7.12) 

9.  Add  an  SR  to  actuate  each  ECCS 
pump  room  exhaust  afr  cleanup  system 
train  by  aligning  the  safeguards  area 
exhaust  flow  and  auxiliary  building 
central  exhaust  flow  through  the 
auxiliary  building  high-efficiency 
particulate  air  filter  and  charcoal 
adsorber  assembly.  Change  current  SRs 
to  verify  each  safeguards  area  exhaust 
flow  is  diverted  and  each  auxiliary 
building  filter  bank  is  actuated  on  an 
actual  or  simulated  actuation  signal. 
(ITS  3.7.12.2  and  3.7.12.4) 

10.  Delete  testing  requirements  for  the 
fuel  building  filtration  system.  (ITS 
3.7.15) 

11.  Delete  the  requirements  to  obtain  ^ 
NRC  approval  prior  to  plant  operations 
whenever  a  steam  generator  is  found  to 
be  in  Category  C-3.  (ITS  Table  5.5.8-2) 

12.  Implement  plant-specific 
equations  for  the  overtemperature  and 
overpower  delta  T  equations.  (ITS  3.3.1) 

13.  Change  SR  3.3.1.2  and  the  CTS  by 
only  requiring  an  adjustment  of  the 
power  range  channel  if  the  indicated 
power  of  the  nuclear  instrumentation 
channel  is  more  than  2%  lower  than  the 
calculated  power  of  the  calorimetric. 
(ITS  3.3.1) 

14.  Revise  the  allowable  values  of  the 
setpoint  for  the  P-7  low  power  reactor 
trips  block  interlock  to  a  value  that 
differs  from  the  CTS.  (ITS  3.3.1,  Table 
3.3.1-1) 

15.  Revise  the  ITS  to  require  entry 
into  ACTION  ff  less  than  100%  of  MCR/ 
ESGR  air  conditioning  system  is 
available.  (ITS  3.7.11) 

16.  Add  a  function  to  Table  3.3.2-1 
for  automatic  switchover  to  containment 
siunp  to  occur  when  the  refueling  water 
storage  tank  level  is  at  low — low  level. 
(ITS  3.3.2) 

17.  Revise  the  CTS  values  for  reactor 
trip  system  instrumentation  interlocks 
by  not  requiring  these  specific 
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interlocks  to  state  the  reset  values  for 
the  allowable  values.  (ITS  3.3.1) 

18.  Implement  Technical  Report  EE- 
0116.  Revision  1.  "Allowable  Values  for 
Surry  and  North  Anna  Improved 
Technical  Specifications  (ITS)  TAbles 
3.3.1-1  and  3.3.2-1." 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  staff  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  TS 
conversion  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  would  not 
affect  facility  radiation  levels  or  facility 
radiological  effluents.  Specifically,  the 
proposed  TS  changes  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  or  amounts  of  any  effluent  that 
may  be  released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Therefore,  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites  because  no  previously 
undisturbed  area  will  be  affected  by  the 
proposed  TS  changes.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the  North 
Anna  Power  Station.  Units  1  and  2, 
dated  April  1973. 

Agencies  and  Persons  Consulted 

On  February  27.  2002.  the  staff 
consulted  with  the  Virginia  State 
Official.  Mr.  Las  Foldesi  of  the  Virginia 


Department  of  Health,  Bureau  of 
Radiological  Health,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  11,  2000,  as 
supplemented  by  letters  dated  May  30, 
June  18,  July  16.  July  20.  August  13. 
August  27.  September  27.  October  10, 
October  17.  November  8.  November  19, 
November  29,  December  3,  December  7. 
December  12.  and  December  13.  2001. 
and  January  2,  January  25,  January  31. 
February  11.  February  18.  February  22. 
February  27.  and  March  7.  2002. 
Documents  may  be  examined,  and/or 
copied  for  a  fee.  at  the  NRC's  Public 
Document  Room  (PDR).  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm.html.  Persons 
who  do  not  have  access  to  ADAMS  or 
who  encounter  problems  in  accessing 
the  documents  located  in  ADAMS, 
should  contact  the  NRC  PDR  Reference 
staff  by  telephone  at  1-800-397-4209  or 
301-415-4737,  or  by  e-mail  to 
pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  March  2002. 

For  the  Nuclear  Regulatory  Commission. 
Stephen  R.  Monarque. 
Project  Manager.  Section  1 ,  Project 
Directorate  II,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(PR  Doc.  02-7607  Filed  3-28-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  will  hold  a  meeting 


on  April  11-13,  2002,  in  Conference 
Room  T-2B3,  11545  Rockville  Pike, 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Monday, 
November  26,  2001  (66  FR  59034). 

Thursday,  April  11,  2002 

8:30  A.M.— 8:35  A.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  A.M.— 10:30  A.M.:  Final  Review 
of  the  Turkey  Point  License  Renewal 
Application  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  and  the  Florida  Power  and 
Light  Company  regarding  the  license 
renewal  application  for  Turkey  Point 
Units  3  and  4,  and  the  associated  staffs 
Safety  Evaluation  Report  (SER). 

10:45  A.M. — 12:30  P.M.:  Advanced 
Reactor  Research  Plan  (Open) — ^The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  Office  of  Nuclear 
Regulatory  Research  (RES)  regarding 
RES"  draft  Advanced  Reactor  Research 
Plan. 

1 .30  P.M.— 3:30  P.M.:  CRDM 
Penetration  Cracking  and  Reactor 
Pressure  Vessel  Head  Degradation 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  industry,  including  Davis-Besse 
regarding  issues  related  to  the 
investigation  of  circumferential  cracks 
in  PWR  control  rod  drive  mechemism 
(CRDM)  penetration  nozzles  and 
weldments,  and  reactor  pressure  vessel 
head  degradation  at  the  Davis-Besse 
Nuclear  Power  Plant. 

3:50  P.M.— 5:15  P.M.:  Westinghouse 
Owners  Group  (WOO)  and  Electric 
Power  Research  Institute  (EPRI) 
Initiatives  Related  to  Risk-Informed 
Inservice  Inspection  of  Piping  (Open) — 
The  Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  staff's  draft  safety 
evaluation  reports  on  WOG  and  EPRI 
addendums  to  their  topical  reports 
(WCAP-14572  and  EPRI  TR-112657)  for 
risk-informed  inservice  inspection  of 
piping,  including  extension  of  risk- 
informed  methods  to  the  break 
exclusion  region  piping. 

5:30  P.M.—7  P.M.:  Proposed  ACRS 
Reports  (Open)— The  Committee  will 
discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 
Also,  it  may  discuss  a  response 
prepared  by  the  Advisory  Committee  on 
Nuclear  Waste  (ACNW)  to  the  Executive 
Director  for  Operation's  letter  dated 
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March  6,  2002  to  the  ACNW  report 
dated  January  14.  2002  regarding  risk- 
informing  NMSS  activities. 

Friday,  April  12,  2002 

8:30  A.M.— 8:35  A.M.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  A.M.— 10:30  A.M.:  General 
Electric  (GE)  Nuclear  Energy  Topical 
Report:  "Constant  Pressure  Power 
Uprate"  (Open/Closed)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff  and 
General  Electric  Nuclear  Energy 
regarding  GE  Topical  Report,  "Constant 
Pressure  Power  Uprate."  and  the 
associated  NRC  staffs  safety  evaluation. 

Note:  A  portion  of  this  session  may  be 
closed  to  discuss  General  Electric  proprietary 
information. 

10:50  A.M.— 11 :45  A.M.:  Future  ACRS 
Activities/Report  of  the  Planning  and 
Procedures  Subcommittee  (Open) — The 
Committee  will  discuss  the 
recommendations  of  the  Plaiming  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee  during  future  meetings. 
Also,  it  will  hear  a  report  of  the 
Planning  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of 
ACRS  business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS. 
\   11 :45 — 1 2  Noon . :  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  the  responses 
from  the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Committee  prior  to  the 
meeting. 

2  P.M.—7  P.M.:  Proposed  ACRS 
Reports  (Open) — The  Committee  will 
discuss  proposed  ACRS  reports. 

Saturday,  April  13,  2002 

I    8:30  A.M.— 12:30  P.M. :  Proposed 
ACRS  Reports  (Open)— The  Committee 
will  continue  its  discussion  of  proposed 
ACRS  reports. 

12:30  P.M.—l  .00  P.M.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specificjissues  that  were  not  completed 
during  previous  meetings,  as  time  and 
jvailability  of  information  permit. 

Procedures  for  the  conduct  of  and 
larticipation  in  ACRS  meetings  were 
}ublished  in  the  Federal  Register  on 
October  3,  2001  (66  FR  50462).  In 


accordance  wdth  those  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Dr.  Sher  Bahadur,  ACRS,  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  the  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  Dr.  Sher  Bahadur  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACRS  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  Dr.  Sher  Bahadur  if 
such  rescheduling  would  result  in  major 
inconvenience. 

In  accordance  with  Subsection  10(d) 
Public  Law  92-463, 1  have  determined 
that  it  is  necessary  to  close  a  portion  of 
this  meeting  noted  above  to  discuss 
proprietary  information  per  5  U.S.C. 
552b(c)(4). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements, 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Dr.  Sher  Bahadur 
(telephone  301-415-0138),  between 
7:30  a.m.  and  4:15  p.m..  EST. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  through  the  NRC  Public 
Document  Room  at  pdr@nrc.gov,  or  by 
calling  thfe  PDR  at  1-800-397-4209,  or 
from  the  Publicly  Available  Records 
System  (PARS)  component  of  NRC's 
document  system  (ADAMS)  which  is 
accessible  from  the  NRC  Web  site  at 
http://www.nrc.gov/NRC/ADAMS/ 
index.html. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown.  ACRS  Audio  Visual  Technician 
(301-415-8066).  between  7:30  a.m.  and 
3:45  p.m..  EST.  at  least  10  days  before 
the  meeting  to  ensure  the  availability  of 
this  service.  Individuals  or 
organizations  requesting  this  service 
will  be  responsible  for  telephone  line 
charges  and  for  providing  the 


equipment  and  facilities  that  they  use  to 
estabUsh  the  videoteleconferencing  link. 
The  availability  of 
videoteleconferencing  services  is  not 
guaranteed. 

Dated:  March  25.  2002. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  02-7604  Filed  3-28-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Yucca  Mountain  Review  Plan,  NUREG- 
1804,  Revision  2,;  Draft  Report  for 
Comment 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  and 

request  for  comments. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  aimouncing  the 
availability  of,  and  requesting  comments 
on.  "Yucca  Mountain  Review  Plan, 
NUREG-1804.  Revision  2.  Draft  Report 
for  Comment."  The  "Yucca  Mountain 
Review  Plan"  provides  guidance  to  the 
NRC  staff  for  evaluating  a. potential 
license  application  for  a  geologic 
repository. 

DATES:  Comments  should  be  submitted 
at  the  public  meetings,  or  in  writing  by 
March  29,  2002.  Comments  received 
after  this  date  will  be  considered,  if  it 
is  practical  to  do  so.  but  the 
Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

In  addition  to  providing  opportunity 
for  written  (and  electronic)  comnients. 
public  meetings  on  the  "Yucca 
Mountain  Review  Plan"  will  be  held 
during  the  public  comment  period.  A 
notice  announcing  these  meetings  will 
be  published  in  the  Federal  Register. 
ADDRESSES:  Submit  written  comments 
to:  Michael  T.  Lesar.  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Mail  Stop  T-6D59. 
Washington.  DC  20555-0001.  Deliver 
comments  to  11545  Rockville  Pike. 
Rockville,  Maryland.between  7:45  a.m. 
and  4:15  p.m.,  on  Federal  workdays. 

Copies  of  any  comments  received  and 
documents  related  to  this  action  may  be 
exaimined  at  the  NRC  Public  Document 
Room.  One  White  Flint  North.  Public 
File  Area  01-F21.  11545  Rockville  Pike, 
Rockville,  Maryland.  Documents  are 
also  available  electronically  at  NRC's 
PubCc  Electronic  Reading  Room  on  the 
Internet  at  http://vkrww.nrc.gov/reading- 
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rm.html.  From  this  site,  the  pubHc  can 
gain  entry  into  NRC's  Agency-wide 
Documents  Access  and  Management 
System,  which  provides  text  and  image 
files  of  NRC's  public  documents.  For 
more  information,  contact  the  NRC's 
Public  Document  Room  Reference  staff 
by  telephone  at  (800)  397-4209.  (301) 
415-4737.  or  e-mail:  Dc/r@nrc.BO v. 

The  document  is  also  available  at 
NRC's  website  at:  http://www.nrc.gov/ 
reading-rm/doc-coUections/nuregs/ staff/ 
srl804/.  You  may  also  send  comments 
electronically  from  this  website  by 
clicking  on  comment  form.  If  a  hard 
copy  is  preferred,  a  free  single  copy  of 
the  "Yucca  Mountain  Review  Plan. 
NUREG-1804.  Revision  2,  Draft  Report 
for  Comment,"  may  be  requested  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Reproduction  and 
Distribution  Services  Branch. 
Washington.  DC  20555-0001;  sending 
an  e-mail  to  Distribution@nrc.gov,  or  by 
sending  a  fax  to  (301)  415-2289.  A  copy 
of  the  "Yucca  Mountain  Review  Plan, 
NUREG-1804.  Revision  2.  Draft  Report 
for  Comment,"  is  also  available  for 
inspection,  and  copying  for  a  fee,  in  the 
NRC's  Pubhc  Document  Room,  One 
White  Flint  North.  PubUc  File  Area  Ol- 
F21, 11555  Rockville  Pike.  Rockville, 
Maryland. 

FOR  FURTHER  INFORMATTON,  CONTACT: 
Jeffrey  A.  Ciocco,  High-Level  Waste 
Branch,  Division  of  Waste  Management. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission.  Mail  Stop  T-7F3. 
Washington.  DC  20555-0001.  telephone 
(301)  415-6391.  e-mail:  jac3@nrc.gov. 
SUPPt^MENTARY  INFORMATION:  The 
licensing  criteria  are  contained  in  the 
Commission's  regulations  (part  63). 
"Disposal  of  High-Level  Radioactive 
Wastes  in  a  Proposed  Geologic 
Repository  at  Yucca  Mountain.  NV" 
(Novembe'r  2,  2001;  66  FR  55732).  The 
Secretary  of  Energy  has  recommended 
to  President  Bush  the  Yucca  Mountain 
site  for  the  development  of  a  nuclear 
waste  repository.  President  Bush  has 
notified  Congress  that  Yucca  Mountain 
is  qualified  for  a  construction  permit 
application.  The  law  now  gives  Nevada 
the  opportunity  to  disapprove  the 
President's  recommendation,  and.  if 
they  do.  then  Congress  will  have  an 
opportunity  to  act.  The  Department  of 
Energy  (DOE)  would  submit  any  license 
appUcation  to  the  NRC.  NRC  then  must 
review  and  either  approve  or  disapprove 
the  license  application. 

The  principal  purpose  of  the  "Yucca 
Mountain  Review  Plan"  is  to  ensure  the 
quality  and  uniformity  of  NRC  staff 
review  of  a  potential  license 
application.  The  "Yucca  Mountain 


Review  Plan"  has  separate  sections  for 
reviews  of  repository  safety  before 
permanent  closure,  repository  safety 
after  permanent  closure,  the  research 
and  development  program  to  resolve 
safety  questions,  the  performance 
confirmation  program,  and 
administrative  and  programmatic 
requirements.  Each  of  these  sections 
would  support  NRC's  review  of  DOE's 
compliance  determination  with  specific 
regulatory  requirements  from  part  63. 
The  regulations  and  the  Yucca 
Mountain  Review  Plan"  are  risk- 
informed  and  performance-based  to  the 
extent  practical. 

Dated  at  Rockville.  Maryland,  this  22nd 
day  of  March  2002. 

For  the  Nuclear  Regulatory  Commission. 
Janet  R.  Schlueter. 

Chief  High-Level  Waste  Branch.  Division  of 
Waste  Management.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
|FR  Doc.  02-7606  Filed  3-28-^)2;  8:45  am] 
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settlement  of  injunctive  actions;  and 
institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  the  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  March  26,  2002. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  02-7777  Filed  3-27-02;  8:45  am] 
BILUNG  CODE  8010-01-4I 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings;  Notice 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Public  Law  94-409.  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meetings  during  the  week  of  April  1 . 
2002:  closed  meetings  will  be  held  on 
Tuesday.  April  2.  2002  and  Wednesday. 
April  3,  2002  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5).  (7).  (8).  (9)(B).  and 
(10)  and  17  CFR  200.402(a)(5).  (7).  (8), 
9(ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meetings. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday.  April  2. 
2002.  will  be:  opinions;  formal  order  of 
private  investigation;  regulatory  matter 
regarding  financial  institutions; 
institution  and  settlement  of  injunctive 
actions;  and  institution  and  settlement 
of  administrative  proceedings  of  an 
enforcement  nature. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
April  3.  2002.  will  be:  formal  orders  of 
private  investigation;  institution  and 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45639;  File  No.  SR-Amex- 
2002-18] 

Self  Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  American  Stock 
Exchange  LLC  Relating  to  the  Listing 
and  Trading  of  Oil  and  Natural  Gas 
Notes 

March  25,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"). '  and  Rule  19b-4  thereunder.  ^ 
notice  is  hereby  given  that  on  March  8, 
2002.  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  is 
approving  the  proposal  on  an 
accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  list  and  trade 
notes,  the  return  on  which  is  based 
upon  the  Oil  and  Natiu^  Gas  Index. 
The  Oil  and  Natural  Gas  Index  is  based 
upon  the  blended  performance  of  the 
Amex  Oil  Index  (the  "Oil  Index")  and 
the  Amex  Natural  Gas  Index  (the 
"Natural  Gas  Index")  (each,  an 
"Underlying  Index"  and  together,  the 
"Underlying  Indices"),  discussed  more 
fully  below.  Initially,  the  Underlying 
Indices  will  each  have  a  weighting  of 
50%  of  the  Oil  and  Natural  Gas  Index, 


« 15  U.S.C.  78s(b)(l). 
^17CFR240.19b-4. 
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and  the  Oil  and  Natural  Gas  Index  will 
be  rebalanced  annually  to  reset  the 
weighting  of  the  Underlying  Indices  to 
approximately  50%  each. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  in  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  Section  107A  of  the  Amex 
Company  Guide  ("Company  Guide"), 
the  Exchange  m'  v  approve  for  listing 
and  trading  securities  which  cannot  be 
readily  categorized  under  the  listing 
criteria  for  common  and  preferred 
stocks,  bonds,  debentures,  or  warrants.  ^ 
The  Amex  proposes  to  list  for  trading 
under  Section  107  A  of  the  Company 
'  Guide  notes  based  on  the  Oil  and 
Natural  Gas  hidex  (the  "Notes").  The 
Oil  and  Natural  Gas  Index  will  be 
determined,  calculated,  and  maintained 
solely  by  the  Amex.  * 

The  Notes  will  conform  to  the  initial 
hsting  guidelines  under  Section  107  ^ 
and  continued  listing  guidelines  under 
Sections  1001-1003  «  of  the  Company 


5  See  Securities  Exchange  Act  Release  No.  27753 
(March  1, 1990),  55  FR  8626  (March  8. 1990)  (order 
approving  File  No.  SR-Aniex-89-29). 

*  Subject  to  the  criteria  described  in  the 
prospectus  supplement  regarding  the  construction 
of  the  Oil  and  Natural  Gas  Index,  the  Exchange  has 
sole  discretion  regarding  changes  to  the  Oil  and 
Natural  Gas  Index. 

^fhe  initial  listing  standards  for  wUI  require:  (1) 
a  minimum  public  distribution  of  one  million  units; 
(2)  a  minimum  of  400  shareholders;  (3)  a  market 
value  of  at  least  S4  milhon;  and  (4)  a  term  of  at  least 
one  year,  hi  addition,  the  listing  guidelines  provide 
that  the  issuer  have  assets  in  excess  of  SlOO  million. 
Stockholder's  equity  of  at  least  $10  million,  and  pre- 
tax income  of  at  least  $750,000  in  the  last  fiscal  year 
or  in  two  of  the  three  prior  fiscal  years.  In  the  case 
of  an  issuer  which  is  unable  to  satisfy  the  earning 
Criteria  stated  in  Section  101  of  the  Company 
Guide,  the  Exchange  will  require  the  issuer  to  have 
the  following:  (1)  assets  in  excess  of  $200  million 
and  stockholders'  equity  of  at  least  $10  million;  or 
(2)  assets  in  excess  of  $100  million  and 
Stockholders'  equity  of  at  least  $20  million. 

»The  Exchange's  continued  listing  guidehnes  are 
set  forth  in  Sections  1001  through  1003  of  Part  10 
to  the  Exchange's  Company  Guide.  Section  1002(b) 
of  the  Company  Guide  states  that  the  Exchange  will 
consider  removing  from  listing  any  security  where, 


Guide.  The  Notes  are  senior  non- 
convertible  debt  securities  of  Merrill 
Lynch  &  Co.,  Inc.  ("Merrill  Lynch")  that 
provide  for  single  payment  at  maturity. 
The  Notes  will  have  a  term  of  not  less 
than  one  nor  more  than  ten  years  and 
will  entitle  the  owner  at  maturity  to 
receive  an  amoimt  based  upon  the 
percentage  change  between  the 
"Starting  Index  Value"  and  the  "Ending 
Index  Value"  (the  "Redemption 
Amount").  The  "Starting  Index  Value" 
is  the  value  of  the  Oil  and  Natural  Gas 
Index  on  the  date  on  which  the  issuer 
prices  the  Notes  issued  for  the  initial 
offering  of  sale  to  the  public.  The 
"Ending  Index  Value"  is  the  value  of  the 
Oil  and  Natural  Gas  Index  over  a  period, 
shortly  prior  to  the  expiration  of  the 
Notes.  The  Ending  Index  Value  will  be 
used  in  calculating  the  amount  owners 
will  receive  upon  maturity.  The  Notes 
will  not  have  a  minimum  principal 
amount  that  will  be  repaid  and. 
accordingly,  payments  on  the  Notes 
prior  to  or  at  maturity  may  be  less  than 
the  original  issue  price  of  the  Notes. 
During  a  two-week  period  in  the 
designated  month  each  year,  the 
investors  will  have  the  right  to  require 
the  issuer  to  repiut:hase  the  Notes  at  a 
redemption  amoimt  based  on  the  value 
of  the  Oil  and  Natural  Gas  Index  at  such 
repurchase  date.  The  Notes  are  not 
callable  by  the  issuer. 

The  Notes  are  cash-settled  in  U.S. 
dollars.  The  holder  of  a  Note  does  not 
have  any  right  to  receive  any  of  the 
securities  comprising  the  Underlying 
Indices  or  any  other  ownership  right  or 
interest  in  the  Underlying  Securities. 
The  Notes  are  designed  for  investors 
who  want  to  participate  or  gain 
exposure  to  the  U.S.  oil  and  natural  gas 
industries  and  who  are  willing  to  forgo 
market  interest  payments  on  the  Notes 
during  such  term.  ^ 

The  Oil  and  Natural  Gas  Index  is 
based  upon  the  combined  performance 
of  the  Oil  Index  and  the  Natiual  Gas 
Index.  The  Oil  Index  is  an  index 
comprised  of  fourteen  (14)  stocks  of 
large,  widely-held  oil  companies.  The 
Oil  Index  is  a  price-weighted  index  that 


in  the  opinion  of  the  Exchange,  it  appears  that  the 
extent  of  public  distribution  or  aggregate  market 
value  has  become  so  reduced  to  make  further 
dealings  on  the  Exchange  inadvisable.  With  respect 
to  continued  listing  guidelines  for  distribution  of 
the  Notes,  the  Exchange  will  rely,  in  part,  on  the 
guidelines  for  bonds  in  Section  1003(b)(iv).  Section 
1003(b)(iv)(A)  provides  that  the  Exchange  will 
normally  consider  suspending  dealings  in,  or 
removing  from  the  list,  a  security  if  the  aggregate 
market  value  or  the  principal  amount  of  bonds 
publicly  held  is  less  than  $400,000. 

'Telephone  conversation  between  Jeffrey  P. 
Bums,  Assistant  General  Counsel,  Amex,  and 
Steven  G.  Johnston,  Attorney,  Division  of  Market 
Regulation,  Commission,  on  March  3,  2002. 
("March  3,  2002  Telephone  Conversation"). 


measures  the  performance  of  the  oil 
industry  through  changes  in  the  sum  of 
the  prices  of  its  component  stocks.  The 
Index  was  developed  with  a  benchmark 
level  of  125.00  on  August  27, 1984.  The 
current  component  securities  in  the  Oil 
Index  are  listed  on  the  New  York  Stock 
Exchange  Inc.  (the  "NYSE").  As  of 
March  1,  2002,  the  market  capitalization 
of  the  securities  included  in  the  Oil 
Index  ranged  from  a  high  of  $291.2 
bilUon  to  a  low  of  $3.1  billion.  The 
average  daily  trading  volume  for  these 
index  securities  over  the  last  six  (6) 
months  ended  March  1,  2002,  ranged 
irom  a  high  of  10.01  million  shares  to 
a  low  of  .41  million  shares.  The 
Commission  has  previously  approved 
the  listing  and  trading  of  options  on  the 
Oil  and  Gas  Index,  which  was  later 
modified  and  re-named  the  Oil  Index. " 

The  Natural  Gas  Index  is  an  index 
comprised  of  fifteen  (15)  securities  of 
highly-capitalized  companies  in  the 
natural  gas  industry.  The  Natural  Gas 
Index  is  calculated  using  an  equal 
dollar-weighting  methodology  designed 
to  ensure  that  each  of  the  component 
securities  are  represented  in  equal 
dollar  amounts  in  the  Index.  A 
benchmark  level  of  300.00  for  the  Index 
was  initially  established  at  the  close  of 
trading  on  October  15, 1993.  The  index 
portfolio  consists  of  fifteen  (15)  natiual 
gas  industry  stocks  or  American 
Depositary  Receipts  ("ADRs")  which  are 
listed  on  the  Amex.  the  NYSE  or  traded 
through  the  facilities  of  the  National 
Association  of  Securities  Dealers.  Inc. 
Automated  Quotation  System 
("NASDAQ")  and  reported  National 
Market  System  securities.  As  of  March 
1.  2002.  the  market  capitalization  of  the 
securities  included  in  the  Natural  Gas 
Index  ranged  frxtm  a  high  of  $21 .2 
billion  to  a  low  of  $1.5  billion.  The 
average  daily  trading  volume  for  these 
index  securities  over  the  last  six  (6) 
months  ended  March  1.  2002  ranged 
frt)m  a  high  of  5.85  million  shares  to  a 
low  of  .151  million  shares.  The 
Exchange  has  previously  listed  options 
on  the  Natural  Gas  Index.  ^ 


"  See  Securities  Exchange  Act  Release  No.  20075 
(August  12.  1983),  48  FR  37556  (August  18,  1983) 
(approving  the  listing  and  trading  of  options  on  the 
Oil  and  Gas  Index)(  "Oil  and  Gas  Index  Approval 
Order");  Securities  Exchange  Act  Rele*e  No.  21409 
(October  19.  1984).  49  FR  43011  (October  25,  1984) 
(approving  change  of  index  from  market-weighted 
to  price-weighted  index;  reduction  in  number  of 
component  stocks  by  eliminating  companies 
engaged  in  substantial  gas  exploration,  drilling,  and  . 
production  activities;  and  changing  name  to  the  Oil 
Index). 

«  See  Securities  Exchange  Act  Release  No.  33720 
(March  7, 1994),  59  FR  11630  (March  11,  1994) 
(approving  listing  and  trading  of  options  based  on 
the  Natural  Gas  Index)(  "Natural  Gas  Index 
Approval  Order'.'). 
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At  the  outset,  the  Underlying  todices 
will  each  represent  50%  of  the  Starting 
Index  Value.  Specifically,  both  the  Oil 
Index  and  Natural  Gas  Index  will  be 
assigned  a  multiplier  on  the  date  of 
issuance  so  that  each  Underlying  Index 
represents  an  equal  percentage  of  the 
value  of  the  Oil  and  Natural  Gas  Index 
on  the  date  the  Notes  are  priced  for 
initial  sale  to  the  public.  The  multiplier 
indicates  the  percentage  of  the 
Underlying  Index,  given  its  cvurent 
value,  to  be  included  in  the  calculation 
of  the  Oil  and  Natural  Gas  Index.  The 
Oil  and  Natural  Gas  Index  will  initially 
be  set  to  provide  a  benchmark  value  of 
100.00  at  the  close  of  trading  on  the  day 
the  Notes  are  priced  for  initial  sale  to 
the  public. 

Tne  value  of  the  Oil  and  Natural  Gas 
Index  at  any  time  will  equal:  (1)  the  sum 
of  the  values  of  each  Underlying  Index 
multiplied  by  their  respective 
multiplier,  plus  (2)  an  amount  reflecting 
current  calendar  quarter  dividends,  and 
less  (3)  a  pro  rata  portion  of  the  annual 
index  adjustment  factor.'"  Current 
quarter  dividends  for  any  day  will  be 
determined  by  the  Amex  and  will  equal 
the  sum  of  each  dividend  paid  by  an 
issuer  represented  in  the  Underlying 
Indices,  multiplied  by  the  number  of 
shares  of  stock  in  the  respective 
Underlying  Index  on  the  ex-dividend 
date,  divided  by  the  index  divisor 
applicable  to  such  Underlying  Index, 
multiplied  by  the  multiplier  applicable 
to  such  Underlying  Index  on  the  ex- 
dividend  date. ' ' 

As  of  the  first  day  of  the  start  of  each 
calendar  quarter,  the  Amex  will  allocate 
the  current  quarter  dividends  as  of  the 
end  of  the  immediately  preceding 
calendar  quarter  to  each  respective 
Underlying  Index  in  the  Oil  and  Natural 
Gas  Index.  Thus,  the  value  of  the 
dividends  is  allocated  to  each  respective 
Underlying  Index.  The  share  multiplier 
of  each  Underlying  Index  will  be 
adjusted  to  reflect  a  reinvestment  of 
such  current  quarter  dividends  into 
each  Underlying  Index  based  on  the 
closing  market  price  of  the  Underlying 
Index  on  the  last  day  in  the  immediate 
preceding  calendar  quarter. '^ 


'"March  3.  2002  Telephone  Conversation.  At  the 
end  of  each  day,  the  Oil  and  Natural  Gas  Index  will 
be  reduced  by  a  pro  rata  portion  of  the  annual  index 
adjustment  factor,  expected  to  be  1.5%  (i.e.,  1.5% 
/ 

365  days  =  0.0041%  daily).  This  reduction  to  the 
value  of  the  Oil  and  Natural  Gas  Index  will  reduce 
the  total  return  to  investors  upon  the  exchange  or 
at  maturity.  The  Amex  represents  that  an 
explanation  of  this  deduction  will  be  included  in 
any  marketing  materials,  fact  sheets,  or  any  other 
materials  circulated  to  investors  regarding  the 
trading  of  this  product. 

' '  N4arch  3,  2002  Telephone  Conversation. 

■2  March  3,  2002  Telephone  Conversation. 


As  of  the  close  of  business  each 
anniversary  date  (anniversary  of  the  day 
the  Index  was  initially  calculated  and 
set  to  100),  the  Index  will  be  rebalanced 
by  the  Amex  so  that  each  Underlying 
Index  will  represent  approximately  50% 
of  the  value  of  the  Index.  To  effectuate 
this  result,  the  multiplier  for  each 
Underlying  Index  will  be  determined  by 
the  Amex  and  will  indicate  the 
percentage  allocated  to  each  Underlying 
Index,  given  their  respective  closing 
values  on  the  anniversary  date,  so  that 
each  Underlying  Index  represents  an 
equal  percentage  of  the  Oil  and  Natural 
Gas  Index  value  at  the  close  of  business 
on  an  anniversary  date.  For  example,  if 
the  Oil  and  Natural  Gas  Index  value  at 
the  close  of  business  on  an  anniversary 
date  was  200,  then  each  of  the 
Underlying  Indices  would  be  allocated 
a  portion  of  the  value  of  the  Oil  and 
Natural  Gas  Index  equal  to  100,  and  if 
the  closing  market  price  of  one 
Underlying  Index  on  the  anniversary 
date  was  160,  the  applicable  share 
multiplier  would  be  reset  to  0.625. 
Conversely,  if  the  Oil  and  Natural  Gas 
Index  value  was  80,  then  each  of  the 
Underlying  Indices  would  be  allocated 
the  value  of  the  Index  equal  to  40  and 
if  the  closing  market  price  of  one 
Underlying  Index  on  the  anniversary 
date  was  20,  the  applicable  share 
multiplier  would  be  reset  to  2. 

The  Exchange  will  calculate  the  Oil 
and  Natural  Gas  Index  and,  similar  to 
other  stock  index  values  published  by 
the  Exchange,  the  value  of  the  Oil  and 
Natural  Gas  Index  will  be  calculated 
continuously  and  disseminated  every 
fifteen  seconds  over  the  Consolidated 
Tape  Association's  Network  B. 

Because  the  Notes  are  linked  to  a 
portfolio  of  equity  indices,  the  Amex's 
existing  equity  floor  trading  rules  will 
apply  to  the  trading  of  the  Notes.  First, 
pursuant  to  Amex  Rule  411,  the 
Exchange  will  impose  a  duty  of  due 
diligence  on  its  members  and  member 
firms  to  learn  the  essential  facts  relating 
to  every  customer  prior  to  trading  the 
Notes."  Second,  the  Notes  will  be 
subject  to  the  equity  margin  rules  of  the 
Exchange.'*  Third,  the  Exchange  will, 
prior  to  trading  the  Notes,  distribute  a 
circular  to  the  membership  providing 
guidance  with  regard  to  member  firm 
compliance  responsibilities  (including 
suitability  recommendations)  when 
handling  transactions  in  the  Notes  and 
highlighting  the  special  risks  and 


"  Amex  Rule  411  requires  that  every  member, 
member  firm  or  member  corporation  use  due 
diligence  to  learn  the  essential  facts  relative  to 
every  customer  and  to  every  order  or  account 
accepted. 

<*  See  Amex  Rule  462  and  Section  107B  of  the 
Company  Guide. 


characteristics  of  the  Notes.  With 
respect  to  suitability  recommendations 
and  risks,  the  Exchange  will  require 
members,  member  organizations  and 
employees  thereof  recommending  a 
transaction  in  the  Notes:  (1)  to 
determine  that  such  transaction  is 
suitable  for  the  customer,  and  (2)  to 
have  a  reasonable  basis  for  believing 
that  the  customer  can  evaluate  the 
special  characteristics  of,  and  is  able  to 
bear  the  financial  risks  of  such 
transaction.  Furthermore,  Merrill  Lynch 
will  deliver  a  prospectus  in  connection 
with  the  initial  purchase  of  the  Notes. 
The  procedure  for  the  delivery  of  a 
prospectus  will  be  the  same  as  Merrill 
Lynch's  current  procedure  involving 
primary  offerings. '^ 

The  Exchange  represents  that  its 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the 
Notes.  Specifically,  the  Amex  will  rely 
on  its  existing  surveillance  procedures 
governing  equities,  which  have  been 
deemed  adequate  under  the  Act.  In 
addition,  the  Exchange  also  has  a 
general  policy  which  prohibits  the 
distribution  of  material,  non-public 
information  by  its  employees. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act '»  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  '^  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of. 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  receive  any 
written  comments  on  the  proposed  rule 
change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


"March  3,  2002  Telephone  Conversation. 
'"15U.S.C.  78f[b). 
>M5  U.S.C  78fnj)(5). 


o  <   /  r<_:  J  _  • 
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i  irguments  concerning  the  foregoing, 
ncluding  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
Submissions  should  refer  to  File  No. 
SR-Amex-2002-18  and  should  be 
submitted  by  April  19,  2002. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

I    After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b)(5)  of  the  Act.'^  The 
Commission  finds  that  this  proposal  is 
similar  to  several  approved  instruments 
burrently  listed  and  traded  on  the 
Amex.'^  Accordingly,  the  Commission 


'9  See  Securities  Exchange  Act  Release  Nos. 
15305  (January  17,  2002).  67  FR  3753  (January  25, 
2002)  (approving  the  listing  and  trading  of  non- 
principal  protected  notes  linked  to  the  Bio-Tech 
Pharmaceutical  Index);  45160  (December  17.  2001). 

fi6  FR  66485  (December  26.  2001)  (approving  the 
isting  and  trading  of  non-principaJ  protected  notes 
linked  to  the  Balanced  Strategy  Index)  (File  No.  SR- 
lAmex-2001-91);  44483  (June  27.  2001),  66  FR 
S5677  (July  6.  2001)  (approving  the  listing  and 
^ding  of  non-principal  protected  notes  linked  to 
the  Institutional  Holdings  Index)  (File  No.  SR- 
Amex-2001-40):  44437  (June  18.  2001),  66  FR 
33585  (June  22,  2001)  (approving  the  listing  and 
trading  of  non-principal  protected  notes  linked  to 
>he  Industrial  15  Index)  (File  No.  SR-Amex-2001- 
B9);  44342  (May  23.  2001),  66  FR  29613  (May  31. 
SOOl)  (accelerated  approval  order  for  the  listing  and 
^ding  of  Select  Ten  Notes)  (File  No.  SR-Amex- 
2001-28);  42582  (March  27.  2000).  65  FR  17685 
lApril  4.  2000)  (accelerated  approval  order  for  the 
listing  and  trading  of  notes  linked  to  a  basket  of  no 

Kore  than  twentv  equity  securities)  (File  No.  SR- 
[nex-99-42);  41546  (jiine  22,  1999).  64  FR  35222 
(June  30. 1999)  (accelerated  approval  order  for  the 
listing  and  trading  of  notes  linked  to  a  narrow  based 
pndex  with  a  non-principal  protected  put  option) 
(File  No.  SR-Amex-99-15);  39402  (December  4. 
11997),  62  FR  65459  (December  12,  1997)  (notice  of 
immediate  effectiveness  for  the  listing  and  trading 


finds  that  the  listing  and  trading  of  the 
Notes  based  on  the  Oil  and  Natural  Gas 
Index  is  consistent  with  the  Act  and 
will  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and,  in  general,  protect 
investors  and  the  public  interest 
consistent  with  Section  6(b)(5)  of  the 
Act.2o 

As  described  more  fully  above,  at 
maturity,  or  upon  exchange,  the  holder 
of  a  Note  will  receive  an  amount  based 
upon  the  percentage  change  in  the  value 
of  the  Oil  and  Natural  Gas  Index,  less 
the  index  adjustment  factor.  The  Notes 
will  provide  investors  who  are  willing 
to  forego  market  interest  payments 
during  the  term  of  the  Notes  with  a 
means  to  participate  in  the  U.S.  oil  and 
natural  gas  industries.  As  described  by 
the  Amex,  the  value  of  the  dividends  is 
allocated  to  each  respective  Underlying 
Index. 

The  Notes  are  not-leveraged,  non- 
principal  protected  instruments.  The 
Notes  are  debt  instruments  whose  price 
will  be  derived  and  based  upon  the 
value  of  the  Oil  and  Natural  Gas  Index. 
The  Notes  do  not  have  a  minimum 
principal  amount  that  will  be  repaid  at 
maturity  and  the  payments  on  the  Notes 
prior  to  or  at  maturity  may  be  less  than 
the  original  issue  price  of  the  Notes. 2  ^ 
Thus,  if  the  Oil  and  Natural  Gas  Index 
has  declined  at  maturity,  the  holder  of 
the  Note  may  receive  significantly  less 
than  the  original  public  offering  price  of 
the  Note.  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of  the 
Notes  is  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  traditional 
common  stock.  Because  the  final  rate  of 
return  of  the  Notes  is  derivatively 


non-principal  protected  commodity  preferred 
securities  linked  to  certain  commodities  indices) 
(File  No.  SR-Amex-97^7):  37533  (August  7.  1996). 
61  FR  42075  (August  13, 1996)  (accelerated 
approval  order  for  the  listing  and  trading  of  the  Top 
Ten  Yield  Market  Index  Target  Term  Securities 
( ■MITTS"))  (File  No.  SR-Amex-96-28):  33495 
(January  19,  1994).  59  FR  3883  (Januar>'  27.  1994) 
(accelerated  approval  order  for  the  listing  and 
trading  of  Stock  Upside  Note  Securities)  (File  No. 
SR-Amex-93-40);  and  32343  (May  20.  1993),  58  FR 
30833  (May  27. 1993)  (accelerated  approval  order 
for  the  listing  and  trading  of  non-principal 
protected  notes  linked  to  a  single  equity  security) 
(File  No.  SR-Amex-92-42). 

20  15  U.S.C.  78f(b)(5).  In  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

2»  The  Commission  recogniies  that  during  a  two- 
week  periodin  the  designated  month  investors  will 
have  the  right  to  require  the  issuer  to  repurchase 
the  Notes  at  a  redemption  amount  based  on  the 
value  of  the  Oil  and  Natural  Gas  Index  at  such 
repurchase  date.  ' 


priced,  based  on  the  performance  of  the 
Under Ijring  Indices,  and  because  the 
Notes  are  instruments  that  do  not 
guarantee  a  return  of  principal,  there  are 
several  issues  regarding  the  trading  of 
this  type  of  product. 

The  Commission  notes  that  the' 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  the  Notes.  In  particular, 
by  imposing  the  hybrid  listing 
standards,  suitability,  disclosure,  and 
compliance  requirements  noted  above,  c 
the  Conunission  believes  the  Exchange 
has  addressed  adequately  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  the  Notes.  Moreover, 
the  Commission  notes  that  the  Exchange 
will  distribute  a  circular  to  its 
membership  calling  attention  to  the 
specific  risks  associated  with  the  Notes. 
The  Commission  also  notes  that  Merrill 
Lynch  will  deliver  a  prospectus  in 
connection  with  the  initial  purchase  of 
the  Notes. 

The  Commission  notes  that  the  Notes 
are  dependent  upon  the  individual 
credit  of  the  issuer,  Merrill  Lynch.  To 
some  extent  this  credit  risk  is 
minimized  by  the  Exchange's  listing 
standards  in  Section  107A  of  the 
Company  Guide  which  provide  the  only 
issuers  satisfying  substantial  asset  and 
equity  requirements  may  issue 
securities  such  as  the  Notes.  In  addition, 
the  Exchange's  "Other  Securities" 
listing  standards  further  require  that  the 
Notes  have  at  least  $4  million  in  market 
value.22  In  any  event,  financial 
information  regarding  Merrill  Lynch,  in 
addition  to  the  information  on  the 
Underlying  Indices  comprising  the  Oil 
and  Natural  Gas  Index,  will  be  publicly 
available.  23 

The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer, 
such  as  Merrill  Lynch,  or  a  subsidiary 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  However,  as 
the  Commission  has  concluded  in 
previous  approval  orders  for  other 
hybrid  instruments  issued  by  broker- 
dealers, ^^  the  Commission  believes  that 


-2  See  Company  Guide  Section  107A. 

'3  The  companies  that  comprise  the  Oil  and 
Natural  Gas  Index  are  reporting  companies  under 
the  Act.  and  the  Notes  will  be  registered  under 
Section  12  of  the  Act. 

2<  See.  e.g..  Securities  Exchange  Act  Release  Nos. 
44913  (October  9,  2001).  66  FR  52469  (October  15, 
2001)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  the  performance  of 
the  Nasdaq-100  Index)  (File  No.  SR-NASD-2001- 
73);  44483  (June  27,  2001),  66  FR  35677  (July  6. 
2001)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  a  portfolio  of  20 
securities  selected  from  the  Amex  Institutional 
Index)  (File  No.  SR-Amex-2001-40):  and  37744 
(September  27,  1996),  61  FR  52480  (October  7. 

Continued 
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this  concern  is  minimal  given  the  size 
of  the  Notes  issuance  in  relation  to  the 
net  worth  of  Merrill  Lynch. 

The  Commission  also  believes  that  the 
listing  and  trading  of  the  Notes  should 
not  unduly  impact  the  market  for  the 
component  securities  of  the  Underlying 
Indices  of  the  Oil  and  Natural  Gas  Lidex 
or  raise  manipulative  concerns.  As 
discussed  more  fully  above,  the  Oil  and 
Natural  Gas  Index  is  based  upon  the 
return  of  the  Underlying  Indices.  Each 
of  the  Underlying  Indices  will  have  a 
weighting  of  50%  of  the  weight  of  the 
Oil  and  Natiu-al  Gas  Index,  initially,  and 
immediately  following  each  annual 
rebalancing  of  the  Oil  and  Natural  Gas 
Index.  In  addition,  the  Oil  Index's  price- 
weighting  and  the  Natural  Gas  Index's 
equal  dollar-weighting  methodologies 
are  commonly  applied  index  calculation 
methods.  Moreover,  Amex's  listing  and 
trading  of  other  products  on  both  of  the 
Underlying  Indices  have  been 
previously  approved  by  the 
Commission.25  In  approving  the  listing 
and  trading  of  these  other  products  on 
the  Underlying  Indices,  the  Commission 
noted  in  its  approval  orders  that  the 
Amex  has  developed  several 
composition  and  maintenance  criteria 
for  the  Underlying  Indices  that  the 
Conmiission  believes  will  minimize  the 
potential  for  manipulation  of  the 
Underlying  Indices.^^  In  addition,  the 
Amex's  surveillance  procedures  will 
serve  to  deter  as  well  as  detect  any 
potential  manipulation. 

Finally,  the  Commission  notes  that 
the  value  of  the  Oil  and  Natural  Gas 
Index  will  be  disseminated  at  least  once 
every  fifteen  seconds  throughout  the 
trading  day.  The  Commission  beheves 
that  providing  access  to  the  value  of  the 
Oil  and  Natural  Gas  Index  at  least  once 
every  fifteen  seconds  throughout  the 
trading  day  is  extremely  important  and 


1996)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  a  weighted  portfolio 
of  healthcare/biotechnology  industry  securities) 
(File  No.  SR-Aniex-96-27). 

"  See  Oil  and  Gas  Indfex  Approval  Order,  supra 
note  9;  and  Natural  Gas  Approval  Order,  supra  note 
10. 

^*  Among  other  things,  the  Amex  would  be 
required  to  submit  a  rule  filing  with  the 
Commission  pursuant  to  Section  19(b)  of  the  Act 
prior  to  expanding  either  of  the  Underlying  Indices 
to  greater  than  twenty  stocks  or  reducing  either  of 
the  Underlying  Indices  to  less  than  ten  stock.  The 
Commission  finds  that  this  requirement  will  protect 
against  the  design  of  the  Underlying  Indices  from 
being  materially  changed  without  Commission 
review  and  approval,  and  that  it  is  unlikely  that 
attempted  manipulations  of  prices  of  the  issues  in 
the  Underlying  Indices  would  affect  significantly 
the  Underlying  Indices"  value.  See  Securities 
Exchange  Act  Release  No.  31245  (September  28, 
1992,  57  FR  45844  (October  5,  1992)  (approving  the 
listing  and  trading  of  long-term  options  ("LEAPS") 
based  on  the  Biotech  Index  and  a  reduced  value 
Biotech  Index). 


will  provide  benefits  to  investors  in  the 
product. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtiejh  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Amex  has 
requested  accelerated  approval  because 
this  product  is  similar  to  several  other 
instruments  currently  listed  and  traded 
on  the  Amex.-''  The  Commission 
believes  that  the  Notes  will  provide 
investors  with  an  additional  investment 
choice  and  that  accelerated  approval  of 
the  proposal  will  allow  investors  to 
begin  trading  the  Notes  promptly. 
Additionally,  the  Notes  will  be  listed 
pursuant  to  Amex's  existing  hybrid 
security  listing  standards  as  described 
above.  Based  on  the  above,  the 
Commission  believes  that  there  is  good 
cause,  consistent  with  Sections  6(b)(5) 
and  19(b)(2)  of  the  Act^a  to  approve  the 
proposal  on  an  accelerated  basis. 

V.  Conclusion 

!t  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (SR-Amex-2002- 
18),  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-7608  Filed  3-28-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45628;  File  No.  SR-Amex- 
2001-94] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  a  Proposed  Rule 
Change  by  ttie  American  Stock 
Exchange  LLC  To  Increase  to  Two 
Hundred  and  Fifty  the  Maximum 
Permissible  Number  of  Equity  and 
Index  Option  Contracts  Executable 
Through  AUTO-EX 

March  22.  2002. 

I.  Introduction 

On  October  29.  2001,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pm^uant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 


of  1934  ("Act") '  and  Rule  19b-A 
thereunder.2  a  proposed  rule  change  to 
increase  to  250  contracts  the  maximum 
permissible  number  of  equity  and  index 
option  contracts  in  an  order  executable 
through  its  automatic  execution  system, 
AUTO-EX.  On  November  15,  2001,  the 
proposed  rule  change  was  published  for 
public  comment  in  the  Federal 
Register.  3  The  Commission  received  no 
comments  on  the  proposed  rule  change. 
This  order  approves  the  proposed  rule 
change. 

n.  Description  of  the  Proposed  Rule 
Change 

In  1985.  the  Exchange  implemented 
its  AUTO-EX  system  for  options,  which 
automatically  executes  public  customer 
market  and  marketable  limit  orders  in 
options  at  the  best  bid  or  offer  displayed 
at  the  time  the  order  is  entered  into  the 
Amex  Order  File  ("AOF").  There  are. 
however,  limitations  on  the  number  of 
option  contracts  that  can  be  entered  into 
or  executed  by  these  systems.  AOF, 
which  handles  limit  orders  routed  to  the 
specialist's  book  as  well  as  orders 
routed  to  AUTO-EX,  was  recently 
increased  to  allow  for  the.  entry  of  orders 
of  up  to  2,500  option  contracts.*  AUTO- 
EX,  however,  is  only  permitted  to 
execute  equity  option  orders  and  index 
option  orders  of  up  to  100  contracts.^ 
Thus,  market  and  marketable  limit 
orders  of  more  than  100  contracts  cire 
routed  by  AOF  to  the  specialist's  book. 

The  Exchange  now  proposes  to 
increase  to  250  contracts  the  maximum 
permissible  number  of  equity  and  index 
option  contracts  in  an  order  that  can  be 
executed  through  the  AUTO-EX  system. 
It  is  proposed  that  this  increase  to  250 
contracts  as  the  permissible  order  size 
for  AUTO-EX  be  implemented  on  a 
case-by-case  basis  for  an  individual 
option  class  or  for  all  option  classes 
when  two  floor  governors  or  senior  floor 
officials  deem  such  an  increase 
appropriate.  Currently,  the  Amex  posts 
applicable  quote  size  and  AUTO-EX 
parameters  on  its  web  page.  The 
Exchange  represents  that  it  has 
sufficient  systems  capacity  necessary  to 
accommodate  implementation  of  the 
proposed  increase. 

The  Exchange  represents  that  AUTO- 
EX  has  been  extremely  successful  in 
enhancing  execution  and  operational 
efficiencies  during  emergency  situations 


"  See  supra  note  20. 

M 15  use.  78f(b)(5)  and  78»(bK2). 

»15U.S.C788(bK2). 

»17  CFR  200.30-3(a)(12). 


'  15  U.S.C  78«(b)(l). 

M7CFR240.19b-4. 

»  See  Securities  Exchange  Act  Release  No.  45045 
(November  7.  2001),  66  FR  57495. 

*  See  Securities  Exchange  Act  Release  No.  44065 
(March  12.  2001),  66  FR  15513  (March  19,  2001). 

'  See  Securities  Exchange  Act  Release  No.  43887 
(January  25,  2001),  66  FR  8831  (February  2.  2001) 
(approving  amendment  to  Amex  Rule  933). 


«  p»  n  tf«  .■ 


E-^J^.-^!    D. 
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and  during  other,  non-emergency 
situations  for  certain  option  classes.  The 
Exchange  believes  that  automatic 
iexecutions  of  orders  for  up  to  250 
contracts  will  allow  for  the  quick, 
efficient  execution  of  public  customer 
orders. 

,  Discussion 

After  careful  review,  the  Commission 
ds  that  the  proposed  rule  change  is 
onsistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
the  requirements  of  Section  6  of  the     ' 
Act."  Among  other  provisions.  Section 
6(b)(5)  of  the  Act  requires  that  the  rules 
pf  an  exchange  be  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
fettling,  processing  information  with 
respect  to,  and  facilitating  securities 
transactions;  remove  impediments  to 
and  perfect  the  mechanism  of  a  fi-ee  and 
open  market  and  a  national  market 
system;  and  protect  investors  and  the 
public  interest.'' 

While  increasing  the  maximum  order 
size  limit  fi-om  100  contracts  to  250 
contracts  for  automatic  execution 
eligibility  by  itself  does  not  raise 
concerns  under  the  Act,  the 
Commission  believes  that  this  increase 
raises  collateral  issues  that  the  Amex 
will  need  to  monitor  and  address. 
Increasing  the  maximum  order  size  for 
particular  option  classes  will  make  a 
larger  number  of  option  orders  eligible 
for  AUTO-EX.  These  orders  may  benefit 
from  greater  speed  of  execution,  but  at 
the  same  time  create  greater  risks  for 
market  maker  participants.  Market 
makers  signed  on  to  the  Amex's  AUTO- 
EX  system  will  be  exposed  to  the 
financial  risks  associated  with  larger- 
sized  orders  being  routed  through  the 
system  for  automatic  execution  at  the 
(fisplayed  price.  When  the  market  for 
the  underlying  security  changes  rapidly, 
it  may  take  a  few  moments  for  the 
related  option's  price  to  reflect  that 
change.  In  the  interim,  customers  may 
submit  orders  that  try  to  capture  the 
price  differential  between  the 
underlying  security  and  the  option.  The 
larger  the  orders  accepted  through 
AUTO-EX,  the  greater  the  risk  market 
makers  must  be  willing  to  accept.  The 
Commission  does  not  believe  that, 
because  Amex  floor  governors  or  senior 
floor  officials  determine  to  approve 
orders  as  large  as  250  contracts  as 
eligible  for  AUTO-EX,  Amex  floor 


'The  Commission  has  considered  the  proposed 
rule's  impact  on  efficiency,  competition  and  capital 
Ibnnatioa.  15  U.S.C  78c(f). 

'  15  U.S.C  78fCb)(5). 


governors  or  senior  floor  officials  or 
Amex  staff  should  disengage  AUTO-EX 
more  frequently  by,  for  example, 
declaring  an  "unusual  market 
condition."  "  Disengaging  AUTO-EX 
can  negatively  affect  investors  by 
making  it  slower  and  less  efficient  to 
execute  their  orders.  It  is  the 
Commission's  view  that  the  Amex, 
when  increasing  the  maximum  size  of 
orders  that  can  be  sent  through  AUTO- 
EX,  should  not  disadvantage  all 
customers — the  vast  majority  of  whom 
enter  orders  for  less  than  250 
contracts — by  making  their  automatic 
execution  systems  less  reliable. 

rv.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  Section  6(b)(5).9 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-Amex-2001- 
94j  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-7611  Filed  3-28-02;  8:45  am) 

BILUNC  COOE  8010-01-P 


*  The  Amex  has  filed  a  proposed  rule  change  (File 
No.  SR-Amex-2001-74)  with  the  Commission  that 
would  codify  the  Exchange's  current  practices  and 
policies  by  specifying  (i)  the  circumstances  under 
which  AUTO-EX  can  be  disengaged  or  operated  in 
a  manner  other  than  the  normal  manner  set  forth 
in  Exchange  rules  and  policies  and  (ii)  the  required 
documentation  of  the  reasons  for  any  action  to 
disengage  AUTO-EX  to  operate  in  a  manner  other 
than  normal.  The  proposed  rule  change  was  filed 
pursuant  to  the  Order  Instituting  Public 
AdministrativeProceedings  Pursuant  to  Section 
19(h)(1)  of  the  Securities  Exchange  Act  of  1934, 
Making  Findings  and  Imposing  Remedial  Sanctions, 
Securities  Exchange  Act  Release  No.  43268 
(September  11,  2000)<File  No.  3-10282)  and  is 
pending  with  the  Commission. 

•15  U.S.C  78f(b)(5). 

•o  15  U.S.C  78s(b)(2). 

"  17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45630;  File  No.  SR-CBOE- 
2002-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Customer 
Portfolio  and  Cross-Margining 
Requirements 

March  22,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
15,  2002,  the  Chicago  Board  Options 
Exchange,  hic.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its 
rules,  for  certain  customer  accounts,  to 
allow  member  organizations  to  margin 
listed,  broad-based,  market  index 
options,  index  warrants  and  related 
exchange-traded  fimds  according  to  a 
portfolio  margin  methodology  as  an 
alternative  to  the  current  strategy-based 
margin  methodology.  The  proposed  rule 
change  will  also  provide  for  cross- 
margining  by  allowing  broad-based 
index  futures  and  options  on  such 
futures  to  be  included  vdth  listed,    . 
broad-based  index  options,  index 
warrants  and  related  exchange-traded 
funds  for  portfolio  margin  treatment. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE,  at  the  Commission, 
and  on  the  Commission's  website. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

a.  Introduction 

The  CBOE  proposes  to  expand  its 
margin  rules  by  providing  a  portfolio 
margin  methodology  for  listed,  broad- 
based  market  index  options,  index 
warrants  and  related  exchange-traded 
funds  that  clearing  member 
organizations  may  extend  to  eligible 
customers  as  an  alternative  to  the 
current  strategy-based  option  margin 
requirements.  The  proposed  rule  change 
would  also  allow  broad-based  index 
futures  and  options  on  such  futures  to 
be  included  in  a  portfoUo  margin 
account,  thus  providing  a  cross-margin 
capability.  The  CBOE  seeks  to  introduce 
the  proposed  new  rule  as  a  two-year 
pilot  program  that  would  be  made 
available  to  member  organizations  on  a 
volimtarv  basis. 

The  proposed  rule  change  would 
permit  self-clearing  member 
organizations  to  apply  a  prescribed 
portfolio  margin  methodology  to  an 
account  *  of  an  affiliate,  another  broker- 
dealer,  and  an  account  of  a  member  of 
a  national  futures  exchange  who  is  a 
futures  floor  trader.  Any  other 
customers  of  the  clearing  member 
would  be  required  to  have  account 
equity  of  at  least  $5  million  to  be 
eligible  for  portfolio  margin  treatment. 
This  circumscribes  the  number  of 
accounts  able  to  participate  and  adds 
safety  in  that  such  accoimts  are  more 
likely  to  be  of  significant  financial 
means  and  investment  sophistication. 
Further,  portfolio  margining  is  most 
effective  when  applied  to  larger 
accounts  with  diverse  option  positions 
and  related  securities,  and  any  related 
futures  contracts.  It  is  expected  that 
institutional  customers  will  be  the 
primary  participants.  Whether  the 
account  equity  requirement  should  be 
lowered  to  allow  participation  of  more 
customers  will  be  assessed  at  the  end  of 
the  pilot  program  period.  Application  of 
portfolio  margin,  including  cross- 
margin,  to  an  IRA  account  would  be 
prohdbited  under  the  proposed  nile 
change. 

The  proposed  portfolio  margin  and 
cross-margin  rules  have  been  developed 
by  the  CBOE  in  cooperation  with  The 
Options  Clearing  Corporation  ("The 
OCC").  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"),  the  American  Stock 


Exchange,  LLC  ("AMEX").  the  Board  of 
Trade  of  the  City  of  Chicago,  Inc. 
("CBOT"),  and  the  Chicago  Mercantile 
Exchange,  Inc.  ( "CME").  The  CBOE 
intends  to  provide  a  written  overview 
describing  the  operational  details  of  the 
portfolio  margin  and  cross-margin  pilot 
program  to  potential  member 
organization  participants  to  introduce 
and  explain  the  pilot  program. 

A  committee  of  representatives  from 
the  member  organizations  identified  as 
potential  participants,  and  staff  of  the 
sponsoring  exchanges  and  The  OCC  (the 
"Portfolio  Margin  Committee")  was 
formed  and  met  several  times  in  1999 
and  2000  to  refine  the  portfolio  margin 
and  cross-margin  pilot  program.  This 
group  has  recommended  adoption  of  the 
portfolio  margin  and  cross-margin  pilot 
program,  as  finalized  by  the  group,  and 
the  related  rule  proposals.  In  addition, 
the  portfolio  margin  and  cross-margin 
pilot  program  has  been  presented  to  the 
NYSE's  Rule  431  Committee  *  on  two 
occasions,  with  draft  rules  included  on 
the  second  occasion,  and  has  received 
the  NYSE's  Rule  431  Committee's 
support. 

b.  Overview— Portfolio  Margin 
Computation 

(1)  Portfolio  Margin 

Under  a  portfolio  margin  system, 
margin  is  required  based  on  the  greatest 
loss  that  would  be  incurred  in  a 
portfolio  if  the  value  of  components 
(underlying  instruments  in  the  case  of 
options)  move  up  or  down  by  a 
predetermined  amount  (e.g.,  +/  -  5%). 
Under  the  Exchange's  proposed 
portfolio  margin  rule,  listed  index 
options  and  underlying  instruments 
(also  related  instruments  ^  in  the  case  of 
a  cross-margin  account)  would  be 
grouped  by  class  «  (e.g.,  S&P  500,  S&P 
100,  etc),  each  class  group  being  a 
portfolio.^  The  gain  or  loss  on  each 
position  in  a  portfolio  wovdd  be 
calculated  at  each  of  10  equidistant 


>  An  account  dedicated  to  portfolio  margining. 


«The  NYSE  Rule  431  Committee  is  comprised  of 
securities  industry  representatives,  primarily 
representatives  of  NYSE  member  organizations. 
NYSE  Rule  431  contains  the  NYSE's  margin  rules. 
The  function  of  the  NYSE  Rule  431  Committee  is 
to  assess  the  adequacy  of  NYSE  Rule  431  on  an 
ongoing  basis,  review  proposals  for  changes  to 
NYSE  Rule  431.  and  recommend  changes  that  are 
deemed  appropriate. 

^  Under  the  proposed  rule  change,  the  term 
"related  instrument"  would  mean,  with  respect  to 
an  options  class  or  product  group,  futures  contracts 
and  options  on  futures  contracts  covering  the  same 
underlying  instrument. 

*  Under  the  proposed  rule  change,  the  term 
"options  class"  would  refer  to  all  options  contracts 
covering  the  same  underlying  instrument. 

'CBOE's  pilot  program  would  permit  an 
exchange-traded  fund  structured  to  replicate  the 
composition  of  the  index  to  be  included;  however, 
stock  baskets  would  not  be  permitted  at  this  time. 


points  ("valuation  points")  set  at  and 
between  the  upper  and  lower  market 
range  points.  A  theoretical  options 
pricing  model  would  be  used  to  derive 
position  values  "  at  each  valuation  point 
for  the  purpose  of  determining  the  gain 
or  loss.  Gains  and  losses  would  then  be 
netted  fbr  positions  within  the  class  or 
portfolio  at  each  valuation  point.  The 
greatest  net  loss  among  the  10  valuation 
points  would  be  the  margin  required  on 
the  portfolio  or  class.  The  margin  for  all 
other  portfolios  within  an  account 
would  be  calculated  in  a  similar 
manner.  Broad-based  index  classes 
(portfolios)  that  are  highly  correlated 
would  be  allowed  offsets  such  that,  at 
the  same  valuation  point,  for  example, 
90%  of  a  gain  in  one  class  may  reduce 
or  offset  a  loss  in  another  class.  The 
amount  of  offset  allowed  between 
portfolios  would  be  the  same  amount 
that  is  permitted  under  the  risk-based 
haircut  methodology  set  forth  in 
Appendix  A  of  the  Commission's  net 
capital  rule.^  A  per  contract  minimum 
would  be  established  and  would 
override  if  a  lesser  requirement  is 
rendered  by  the  portfolio  margin 
computation."* 

Member  organizations  would  not  be 
permitted  to  use  any  theoretical  pricing 
model  to  generate  the  prices  used  to 
calculate  theoretical  profits  and  losses. 
Under  the  proposed  rule  change,  the 
theoretical  prices  used  for  computing 
profits  and  losses  must  come  from  a 
theoretical  pricing  model  that,  pursuant 
to  the  Commission's  net  capital  rule.'i 
qualifies  for  purposes  of  determining 
the  amount  to  be  deducted  in 
computing  net  capital  under  a  portfolio- 
based  me&odology.  CBOE  believes  that 
delineating  acceptable  theoretical 
pricing  models  is  best  achieved  by 
applying  the  Commission's  net  capital 
rule  by  reference.  In  this  way. 
consistency  with  the  Commission's  net 
capital  rule  is  maintained.  In  addition, 
since  theoretical  pricing  models  must  be 
approved  by  a  Designated  Examining 
Authority  ("DEA")  and  reviewed  by  the 
Commission  to  qualify,  uniformity 
across  models  can  be  assured.  As  a 
result,  portfolio  margin  and  cross- 
margin  requirements  will  not  vary 
materially  from  firm  to  firm.  Currently, 
the  theoretical  model  used  by  The  OCC 
is  the  only  model  qualified  pursuant  to 
the  Commission's  net  capital  rule. 


■  Position  values  would  represent  the  difference 
between  the  position  closing  price  and  the 
theoretical  value  at  each  valuation  point. 

«Rule  15c3-la  under  the  Act,  17  CFR  240.15c3- 
la. 

'"The  proposed  rules  set  a  per  contract  minimum 
of  $37.50. 

>•  See  Rule  15c3-la(b)(l)(i)(B)  under  the  Act.  17 
CFR  240.J5c3-la(b)(l)(i)(B). 
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Consequently,  all  member  organizations 
participating  in  the  pilot  program 
would,  at  least  for  the  foreseeable 
future,  obtain  their  theoretical  values 
^m  The  OCC, 

The  Exchange's  proposed  rule  would 
propose  a  market  range  of  +/  - 10%  for 
computing  theoretical  gains  and  losses 
in  broad-based,  non-high  capitalization 
index  portfolios.  A  market  range  of 
+6%/  -8%  is  proposed  for  broad-based, 
high  capitalization  index  portfolios. '^ 
These  are  the  same  ranges  currently 
applied  to  options  market  makers  for  the 
purpose  of  computing  portfolio  or  risk- 
based  haircuts.  On  a  historical  basis, 
piese  ranges  cover  one  day  moves  at  a 
irery  high  level  of  confidence,  and 
would  be  competitive  with  the  market 
range  coverage  applied  for  performance 
bond  (margin)  purposes  in  the  futures 
industry  on  comparable  index  futures. 
The  proposed  rule  change  requires  that 
a  separate  securities  margin  account  (or 
subaccount  of  a  securities  margin 
account)  be  used  for  portfolio 
margining. 

(2)  Cross-Margining 

Related  index  futures  and  options  on 
such  futures  would  be  allowed  to  be 
carried  in  the  portfolio  margin  account, 
thus  affording  a  cross-margin  capability. 
Alternatively,  the  proposed  rule  change 
permits  a  clearing  member  to  establish 
a  separate  portfolio  margin  account 
(securities  margin  account)  exclusively 
for  cross-margining.  In  a  portfolio 
margin  account,  including  one  that  is 
used  exclusively  for  cross-margining, 
constituent  portfolios  may  be  formed 
containing  index  options,  index 
warrants  and  exchange-traded  funds 
structured  to  replicate  the  composition 
of  the  index  imderlying  a  particular 
portfolio,  as  well  as  related  index 
futures  and  options  on  such  futures. 
Cross-margining  would  operate  similar 
to  the  cross-margin  program  that  was 
approved  by  the  Commission  and  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  for  listed  options 
market-makers  and  proprietary  accounts 
of  clearing  member  organizations.  There 
is  one  major  difference  in  that  a 
securities  account  would  be  used 
instead  of  a  futures  accoimt  and. 
therefore.  SEC  customer  protection  rules 


"  CBOE  believes  that  it  is  imperative  that  these 
inarket  move  ranges  be  competitive  with  the  range 
used  in  the  futures  industry  for  computing  margin 
(performance  bond)  on  broad-based  index  futures. 
The  proposed  ranges  accomplish  this  goal. 
Customer  performance  bond  in  the  futures  industry 
is  computed  using  a  portfolio  margining  system 
known  as  the  Standard  Portfolio  Analysis  of  Risk 
("SPAN").  The  terms  "high  capitalization"  and 
"non-high  capitalization"  have  the  same  meaning 
as  they  do  for  the  purposes  of  risk-based  haircuts 
(Rule  15C3-1  under  the  Act,  17  CFR  240.15c3-l). 


and  insurance  coverage  by  the 
Securities  Investor  Protection 
Corporation  ("SIPC")  would  apply 
instead  of  CFTC  rules  concerning 
customer  protection  and  liquidation 
proceedings.  For  determining 
theoretical  gains  and  losses,  and 
resultant  margin  requirements,  the  same 
portfolio  margin  computation  program 
will  be  applied  to  portfolio  margin 
accounts  that  contain  a  cross-margin 
element,  to  portfolio  margin  accounts 
that  do  not  contain  a  cross-margin 
element,  and  to  portfolio  margin 
accounts  used  exclusively  for  cross- 
margining. 

c.  Margin  or  Minimum  Equity  Deficiency 

Under  proposed  CBOE  Rule  12.4(h), 
positions  in  a  portfolio  margin  accoimt 
would  be  valued  at  current  market 
prices,  as  currently  defined  in  the 
Exchange's  margin  rules.  Under  the 
proposed  rule  change,  accoimt  equity 
would  be  calculated  and  maintained 
separately  for  each  portfolio  margin 
account.  For  purposes  of  the  $5  million 
minimum  account  equity  requirement, 
all  accounts  owned  by  an  individual  or 
entity  may  be  combined.  Proposed 
CBOE  Rule  12.4(i)  requires  that 
additional  margin  must  be  obtained 
with  one  business  day  (T+1)  whenever 
equity  is  below  the  margin  required, 
regardless  of  whether  the  deficiency  is 
caused  by  the  addition  of  new  positions, 
the  effect  of  unfavorable  market 
movement  on  existing  positions,  or  a 
combination  of  both.  The  portfolio 
margin  requirement,  therefore,  would  be 
both  the  initial  and  maintenance  margin 
requirement,  and  no  differentiation 
would  be  necessary.  In  addition, 
proposed  CBOE  Rule  12.4(g)  would 
require  that,  in  the  event  account  equity 
falls  below  the  $5  million  minimum, 
additional  equity  must  be  deposited 
within  3  business  days  (T+3).  If  the 
deficiency  were  not  resolved  within  3 
business  days,  the  carrying  member 
organization  would  be  prohibited  under 
the  proposed  rule  change  from 
accepting  any  new  opening  orders 
beginning  on  T+4,  with  the  exception  of 
opening  orders  that  hedge  existing 
positions.  This  prohibition  would 
remain  in  effect  until  a  $5  million 
equity  was  established. 

d.  Risk  Disclosure  Statement  and 
Acknowledgement 

In  addition,  the  Exchange  proposes 
that  member  organizations  provide 
every  portfolio  margin  customer  with  a 
wrritten  risk  disclosure  statement  at  or 
prior  to  the  initial  opening  of  a  portfolio 


margin  account."  This  disclosure 
statement  highlights  the  risks  and 
operation  of  portfolio  margin  accounts, 
including  cross-margining,  and  the 
differences  between  portfolio  margin 
and  strategy-based  margin  requirements. 
The  disclosure  statement  is  divided  into 
two  sections,  one  dealing  with  portfolio 
margining  and  the  other  with  cross- 
margining.  The  disclosure  statement 
clearly  notes  that  additional  leverage  is 
possible  in  an  account  margined  on  a 
portfolio  basis  in  relation  to  strategy- 
based  margin.  Among  other  things,  the 
disclosure  statement  covers  who  is 
eligible  to  open  a  portfolio  margin 
account,  the  instruments  that  are 
allowed,  and  when  deposits  to  meet 
margin  and  minimum  equity  are  due. 
The  fact  that  long  option  positions  held 
in  a  portfolio  margin  account  are  not 
segregated,  as  they  generally  would  be 
in  the  case  of  a  regular  margin  account 
under  the  Commission's  customer 
protection  rules,  is  explained.  Also 
included  within  the  portfolio  margin 
section  is  a  summary  list  of  the  special 
risks  of  portfolio  margin  accounts,  such 
as:  increased  leverage;  shorter  time  for 
meeting  margin;  involuntary  liquidation 
if  margin  not  received;  inability  to 
calculate  future  margin  requirements 
because  of  the  data  and  calculations 
required;  and  that  long  positions  are 
subject  to  a  lien.  The  risks  and  operation 
of  a  cross-margin  feature  are  outlined  in 
the  cross-margin  section  of  the 
disclosure  statement,  and  a  summary 
list  of  the  special  risks  associated  with 
cross-margining  is  included. 

Further,  at  or  prior  to  the  time  a 
portfolio  margin  account  is  initially 
opened,  member  organizations  would  be 
required  to  obtain  a  signed 
acknowledgement  concerning  portfolio 
margining  in  general  from  the  customer. 
In  addition,  prior  to  accommodating 
cross-margining,  member  organizations 
would  be  required  to  obtain  a  second 
signed  acknowledgement  within  the 
same  time  frame  that  pertains  to  cross- 
margin. 

By  signing  the  general 
acknowledgement  required  of  all 
customers,  the  customer  would  attest  to 
having  read  the  disclosure  statement 
and  being  aware  of  the  fact  that  long 
option  positions  in  a  portfolio  margin 
account  (which  includes  cross-margin 
accounts)  are  not  subject  to  the 
segregation  requirements  under  the 
customer  protection  rules  of  the 
Conunission.  and  would  be  subject  to  a 
lien  by  The  OCC.  In  signing  the 


"Even  a  customer  that  engages  exclusively  in 
cross-margining  is  a  portfolio  margin  customer,  as 
the  proposed  rule  change  permits  cross-margining 
to  be  conducted  only  by  applying  the  portfolio 
margin  methodology. 
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additional  acknowledgement  applicable 
to  cross-margining,  the  customer  would 
attest  to  having  read  the  disclosure 
statement  and  being  aware  of  the  fact 
that  futures  positions  are  being  carried 
in  a  securities  account,  are  subject  to  the 
Commission's  customer  protection 
rules,'*  and  fall  imder  the  authority  of 
the  SIPC  in  the  event  the  carrying 
broker-dealer  becomes  financially 
insolvent.  Within  Chapter  9  of  the 
Exchange's  rules  ("Doing  Business  with 
the  Public"),  the  Exchange  would 
prescribe  the  format  of  the  written 
disclosure  statement  and 
acknowledgements  in  proposed 
Exchange  Rule  9. 15{d}— Delivery  of 
Current  Options  Disclosure  Documents 
and  Prospectus.  Like  a  current  Exchange 
rule  that  prescribes  the  format  for  a 
Special  Statement  for  Uncovered 
Options  Writers  (CBOE  Rule  9.15(c)), 
proposed  Exchange  Rule  9.15(d)  would 
allow  member  organizations  to  develop 
their  own  format,  provided  it  contains 
substantially  similar  information  and  it 
is  approved  in  advance  by  the 
Exchange. 

e.  Net  Capital 

The  Exchange  also  proposes  to  add  a 
new  requirement  in  CTOE  Rvde  13.5  to 
mandate  that  the  gross  customer 
portfolio  margin  requirements  of  a 
broker-dealer  may  at  no  time  exceed 
1,000  percent  of  a  carrying  broker- 
dealer's  net  capital  (a  10:1  ratio).  This 
requirement  is  intended  to  place  a 
ceiling  on  the  amount  of  margin  a 
broker-dealer  can  extend  to  its 
customers  in  relation  to  its  net  capital. 

/.  Internal  Risk  Monitoring  Procedures 

The  Exchange  further  proposes  a 
separate,  related  rule  that  would  require 
member  organizations  that  carry 
portfolio  margin  or  cross-margin 
accounts  to  establish  and  maintain 
written  procedures  for  assessing  and 
monitoring  the  potential  risks  to  their 
capital.  Specifically,  proposed  CBOE 
Rule  15.8A  (Risk  Analysis  of  Portfolio 
•  Margin  and  Cross-Margin  Accounts) 
would  require  that  the  member 
organization  file  and  maintain  its 
current  procedures  with  its  DEA,  and 
provide  the  DEA  with  such  information 
as  the  DEA  may  reasonably  require 
regarding  the  member  organization's 
risk  analysis  of  any  and  all  portfolio 
margin  and  cross-margin  accounts 
carried  for  customers.  Proposed  CBOE 
Rule  15.8A  would  incorporate  current 


Exchange  Rule  1 5.8— Risk  Analysis  of 
Market-Maker  Accounts — by  reference   . 
to  require  that  the  risk  analysis  be 
conducted  in  the  same  manner  as 
prescribed  in  Exchange  Rule  15.8. 
Additionally,  proposed  CBOE  Rule 
15.8A  would  set  forth  certain 
undertakings  that  must  be  included  in 
the  written  procediu^s  (e.g.,  review  and 
approval  of  credit  limits  for  each 
customer  and  across  all  accounts). 

Because  member  organizations  would 
be  required  under  the  proposed  rule 
change  to  have  risk  monitoring 
procedures,  proposed  CBOE  Rule  12.4(i) 
states  that  the  current  CBOE  Rule  12.9— 
Meeting  Margin  Calls  by  Liquidation 
Prohibitod — prohibiting  excessive 
liquidations  to  meet  margin 
requirements  will  not  apply  to  portfolio 
margin  and  cross-margin  accounts. 
Furdiermore,  given  the  proposed  risk 
monitoring  procedures,  CBOE  proposes 
that  day  trading  margin  requirements 
would  not  apply  to  portfolio  margin  and 
cross-margin  accoimts.'*  Through  these 
risk-monitoring  procedures,  member 
organizations  will  be  expected  to 
oversee  portfolio  margin  and  cross- 
margin  accounts  for  excessive 
liquidations  and  day  trading  and  take 
appropriate  action  according  to  their 
procedures. 

It  should  be  noted  that  the  disclosure 
statement  delivery  requirement,  the  $5 
million  minimum  equity  requirement, 
and  the  next  day  deposit  condition  for 
additionally  required  margin  were  all 
added  by  the  Portfolio  Margin 
Committee.  The  Portfolio  Margin 
Committee  deemed  these  requirements 
prudent  given  that  less  margin  is 
generally  required  under  a  portfolio 
margining  approach  than  under  the 
current  strategy-based  methodology,  and 
these  measures  made  the  plan  entirely 
acceptable  to  the  member  firm 
representatives. 

g.  Margin  at  the  Clearing  House  Level »« 

The  Exchange  proposes  that  all 
customer  portfolio  margin  account 


■'*  As  disclosed  in  the  general  acknowledgement 
form  (required  of  any  portfolio  or  cross-mai^n 
customer),  portfolio  margin  and  cross-margin 
accounts  operate  pursuant  to  an  exception  to  the 
customer  protection  rules  in  that  fully  paid  long 
positions  will  not  be  segregated. 


"The  CBOE  currently  does  not  have  a  day- 
trading  margin  rule.  Accordingly,  the  proposal  to 
make  day  trading  margin  requirements  inapplicable 
to  portfolio  margin  and  cross-margin  accounts 
would  not  apply  until  CBOE  has  Bled,  and  the 
Commission  has  approved,  a  proposed  rule  change 
relating  to  day  trading  margin.  Telephone 
conversation  between  Richard  Lewandowski,  Vice 
President.  Division  of  Regulatory  Services.  CBOE. 
and  Hong-Anh  Tran,  Special  Counsel.  Division  of 
Market  Regulation  ("Division").  Commission,  on 
February  12,  2002.  The  NYSE  and  the  National 
Association  of  Securities  Dealers.  Inc.  ("NASD") 
have  day  trading  margin  rules  and  the  CBOE  does 
review  its  member  organizations  as  necessary  for 
compliance  with  day  trading  rules  when  the 
member  is  also  a  NYSE  member  or  a  NASD 
member. 

"■The  Commission  anticipates  that  the  clearing 
arrangements  described  in  this  section  will  be  the 


transactions  not  involving  a  futures 
transaction  (e.g.,  cross-margin)  be 
cleared  in  one  special  omnibus  account 
for  the  clearing  firm  at  The  OCC.  In 
addition,  the  Exchange  proposes  that  all 
transactions  involving  cross-margining, 
both  the  security  and  futures  product, 
be  cleared  in  one  of  two  additional 
special  omnibus  accoimts  for  cross- 
margining,  depending  on  the  entity  that 
clears  the  futures  product  being  cross- 
margined.  One  cross-margin  omnibus 
accoimt  corresponds  to  a  cross- 
margining  agreement  between  The  OCC, 
the  CME  and  the  New  York  Clearing 
Corporation.  The  other  omnibus  accoimt 
corresponds  to  a  cross-margining 
agreement  between  The  OCC  and  the 
Board  of  Trade  Clearing  Corporation. 
The  OCC  will  compute  margin  for  the 
special  onmibus  accounts  using  the 
same  portfolio  margin  methodology 
applied  at  the  customer  level.  The  OCC 
will  continue  to  require  full  payment 
from  the  clearing  firm  for  all  long  option 
positions.  However,  as  previously 
noted,  long  positions  will  not  be 
segregated  like  they  are  in  the  firm's 
regular  customer  range  account  at  The 
OCC.  This  is  necessary  and  preferred 
with  a  portfolio  margining  methodology 
because  all  long  positions  must  be 
available  for  margin  offset.  Margin  relief 
is  based  on  a  dollar  offset  basis  as 
opposed  to  identifying  specific  contract 
to  contract  offsets  under  a  strategy-based 
methodology.  This  may  result  in 
situations  where  the  long  positions  of  a 
given  customer  could  serve  to  offset  the 
risk  in  another  customer's  short 
position.  Long  positions  would, 
therefore,  be  subject  to  The  OCC  lien. 
An  OCC  clearing  member  currently  has 
the  abihty  to  unsegregate  a  long  position 
in  order  to  pair  it  with  a  short  position 
(contract  to  contract  basis)  and  form  a 
qualified  spread.  Under  the  proposed 
treatment  of  long  positions  in  a  portfolio 
margin  omnibus  accoimt  at  The  OCC,  all 
long  positions  would  be  unsegregated, 
freeing  The  OCC  clearing  member  frt>m 
the  task  of  determining  which  long 
positions  offset  risk  and  from  specifying 
each  position  to  be  unsegregated. 

h.  Rationale  for  Portfolio  Margin 

PortfoUo  margining  brings  a  modem 
approach  to  quantifying  risk  and  offers 
a  number  of  efficiencies.  It  eliminates 
the  task  of  smalyzing  the  portfolio  and 
sorting  it  according  to  currently 
recognized  strategies  (e.g.,  spreads),  and 
computing  a  margin  requirement  for 
each  individual  position  or  strategy. 
This  process  becomes  quite 
cumbersome  in  an  account  with 


subject  of  a  separate  proposed  rule  change  filed  by 
The  OCC. 
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I  lultiple  positions  and  complex 
s  trategies.  More  importantly,  for  a  given 
market  move,  up  or  down,  in  a  diverse 
portfolio  there  will  be  listed  option 
positions  that  appreciate  and  other 
option  positions  that  will  depreciate. 
Under  a  portfolio  margin  system,  offsets 
are  fully  realized,  whereas,  under  the 
current  strategy-based  system,  positions 
^nd/or  a  group  of  positions  comprising 
a  single  strategy  are  margined 
independent  of  each  other  and  offsets 
between  them  do  not  figure  into  the 
total  margin  requirement  as  efficiently. 
In  addition,  under  a  portfolio  margin 
system,  the  volatility  of  an  individual 
listed  option  series  is  used  in  the 
theoretical  pricing  model  that  renders 
the  price  used  to  compute  a  gain/loss  on 
that  option  position  at  each  valuation 
point.  This  links  the  margin  required  to 
the  risk  in  each  particular  position  in 
contrast  to  the  strategy-based  margin. 
Strategy-based  margin  applies  a 
universal  percentage  requirement  (of  the 
underlying  index  value)  to  all  short 
option  positions  in  the  same  category 
(e.g.,  broad-based),  irrespective  of  the 
fact  that  all  options  prices  do  not  change 
equally  (in  percentage  terms)  with  a 
change  in  the  price  or  level  of  the 
underlying  instrument. 

Theoretical  options  pricing  models 
have  become  widely  accepted  and 
utilized  since  Fischer  Black  and  Myron 
Scholes  first  introduced  a  formula  for 
calculating  the  value  of  a  European  style 
option  in  1973.'^  Other  formulas,  such 
as  the  Cox-Ross-Rubinstein  model  have 
since  been  developed.  Option  pricing 
formulas  are  now  used  routinely  by 
option  market  participants  to  analyze 
and  manage  risk  and  have  proven  to  be 
highly  effective  and  preferred.  In 
addition,  essentially  the  same  portfolio 
methodology  described  above  has  been 
used  successfully  by  broker-dealers 
since  1994  to  calculate  haircuts  on 
option  positions  for  net  capital 
purposes.'^ 

The  Board  of  Governors  of  the  Federal 
Reserve  System  (the  "Federal  Reserve 
Board"  or  "FRB")  in  its  amendments  to 
Regulation  T  in  1998  permitted  SROs  to 
implement  portfoUo  margin  rules, 
provided  they  are  approved  by  the 


"In  1997.  Fischer  Black  and  Myron  Scholes  were 
awarded  a  Nobel  Prize  for  the  development  of  an 
options  pricing  formula. 

'"On  March  15,  1994,  the  Commission  issued  a 
oo-action  letter  allowing  the  implementation  of  a 
risk-based  haircut  pilot  program.  See  letter  from 
Brandon  Becker,  Director,  Division,  Commission,  to 
Mary  Bender,  First  Vice  President,  Division  of 
Regulatory  Services,  CBOE,  and  Timothy  Hinkes, 
Vice  President,  The  OCC,  dated  March  15, 1994. 
The  risk-based  haircut  program  took  full  effect  on 
September  1,  1997.  See  "Net  Capital  Rule," 
Securities  Exchange  Act  Release  No.  38248 
(February  6, 1997),  62  FR  6474  (February  12, 1997). 


Commission.'"  A  portfolio  margin 
system  recognizes  the  offsetting  gains 
from  positions  that  react  favorably  in 
market  declines,  while  market  rises  are 
tempered  by  offsetting  losses  from 
positions  that  react  negatively.  A 
portfolio  margin  approach  can  thus  have 
a  neutralizing  effect  on  option  portfolio 
volatility.  In  times  of  market  stress,  the 
current  strategy-based  margin  can  result 
in  margin  calls  and  forced  liquidations, 
thus  contributing  to  the  selling  pressure 
in  the  market.  The  offset  ability  of 
portfolio  margining  can  alleviate  the 
need  for  liquidations,  slowing 
acceleration  of  volatility  in  a  crisis. 

More  recently,  the  FRB  encouraged 
the  development  of  a  portfolio  margin 
approach  in  a  letter  to  the  Commission 
and  the  CFTC  delegating  authority  to 
the  agencies  to  jointly  prescribe  margin 
regulations  for  security  futures 
products.2"  In  that  letter,  the  FRB  wrote 
that  it  "has  encouraged  the  development 
of  [portfolio  margin  approaches]  by,  for 
example,  amending  its  Regulation  T  so 
that  portfolio  margining  systems 
approved  by  the  Commission  can  be 
used  in  lieu  of  the  strategy-based  system 
embodied  in  the  Board's  regulation." 
The  FRB  concluded  that  letter  by 
writing  "The  Board  anticipates  that  the 
creation  of  security  future  products  will 
provide  another  opportunity  to  develop 
more  risk  sensitive,  portfolio-based 
approaches  for  all  securities,  including 
security  options  and  security  futures 
products." 

An  ability  to  cross-margin  listed  index 
options  widi  index  futures,  and  options 
on  such  futures,  is  critical  because  many 
professional  investors  hedge  their  listed 
index  options  with  futures.  Although 
haircuts  assessed  on  broker-dealers  with 
respect  to  computing  their  net  capital 
requirement  recognize  offsets  between 
securities  index  options  and  index 
futures,  current  margin  practice  does 
not  allow  these  offsets.  Cross-margin 
benefits  the  financial  markets  and 
clearing  system  in  general,  not  just 
individual  investors.  Cross-margin 
would  reduce  the  number  of  forced 
liquidations.  Currently,  an  option 
(securities)  accoimt  and  futures  account 
of  the  same  customer  are  viewed  as 
separate  and  unrelated.  In  addition, 
currently  an  option  account  must  be 
liquidated  if  the  risk  in  the  positions  has 
increased  dramatically  or  margin  calls 
cannot  be  met,  even  if  gains  in  t^e 
customer's  futures  account  offset  the 


losses  in  the  options  account.  If  the 
accounts  can  be  combined  [i.e.,  cross- 
margin),  there  is  little  or  no  net  change 
in  risk  and  unnecessary  liquidation  can 
be  avoided.  The  severity  of  a  period  of 
high  volatility  in  the  market  is  lessened 
if  the  number  of  liquidations  is  reduced 
because,  for  example,  liquidating  into  a 
declining  market  exacerbates  the 
decline.  A  capability  to  cross-margin 
listed  index  options  and  index  futures 
would  further  alleviate  excessive  margin 
calls,  improve  cash  flows  and  liquidity, 
and  reduce  volatility,  particularly  in 
times  of  market  downturns.  Various 
government  agencies  and  task  groups 
have  previously  advocated 
implementation  of  a  cross-margin 
system.  Those  groups  include  the 
Presidential  Task  Force  on  Market 
Mechanics  (also  known  as  the  Brady 
Commission)  2'  and  the  Commission.^z 

Listed  index  options  are  now  at  a 
disadvantage  to  economically 
equivalent  derivative  products  traded 
on  futures  exchanges  in  terms  of  margin 
requirements.  Since  1988,  index  futures 
and  options  have  been  margined  under 
a  portfolio  margin  system  known  as 
SPAN.  While  the  risks  of  listed  index 
options  are  no  greater  than  an 
equivalent  position  in  an  index  future  or 
option  on  the  future,  margin  required  on 
listed  securities  index  options  is 
significantly  higher  in  many  cases. 
Currently,  listed  index  options  margin 
(excluding  the  option  premium)  for  a 
short  at-the-money  contract 
approximates  15%  of  the  underlying 
index  value  while  SPAN  margin  on  a 
comparable  futures  index  option 
contract  is  approximately  6%  of  the 
index  value.  When  faced  with  such  a 
disparity,  investment  managers 
discerningly  choose  futures  products 
over  listed  index  options  for  their 
hedging  to  reduce  their  costs.  A 
portfolio  style  margin  application  for 
listed  index  options  will  reduce 
disparities  between  securities  index 
options  and  futures  products,  thus 
making  listed  index  products  more 
competitive  and  more  effective  tools  for 
investors. 

Relief  provided  by  a  portfolio  margin 
system  is  also  needed  so  that  listed 
index  options  can  compete  with  over- 
the-counter  derivatives,  which  can  be 


'»See  Federal  Reserve  System,  "Securities  Credit 
Transactions;  Borrowing  by  Brokers  and  Dealers"; 
Regulations  G,  T,  U  and  X;  Docket  Nos.  R-0905,  R- 
0923  and  R-0944.  63  FR  2806  (January  16.  1998). 

20  See  letter  from  the  FRB  to  James  E.  Newsome. 
Acting  Chairman.  CFTC,  and  Laura  S.  Unger,  Acting 
Chairman,  Commission,  dated  March  6,  2001. 


2'  See  "The  Brady  Report,"  Report  of  the 
Presidential  Task  Force  on  Market  Mechanisms, 
January  1988,  p.  59  and  pp.  65-66. 

22  See  "The  October  1987  Market  Break:  Report 
by  the  Division,"  Commission,  February  1988,  pp. 
10-57.  See  also  the  interim  report  of  the  "Working 
Group  on  Financial  Markets."  (Department  of  the 
Treasury,  CFTC.  Commission  and  FRB),  May  1988, 
Appendix  D  III  A. 
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margined  on  a  good  faith  basis  if  hedged 
with  a  listed  option.^^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  described  above  is 
consistent  with  the  provisions  of  section 
6(b)  of  the  Act.^*  in  general,  and 
specifically  furthers  the  objectives  of 
section  6(b)(5)  of  the  Act.^^  in  that  it  is 
designed  to  perfect  the  mechanisms  of 
a  free  and  open  market  and  to  protect 
investors  and  the  public  interest.  The 
proposed  portfolio  margin  rule  change 
is  intended  to  promote  greater 
reasonableness,  accuracy  and  efficiency 
in  respect  of  Exchange  margin 
requirements  for  complex,  multiple 
position  listed  index  option  strategies, 
and  to  offer  a  cross-margin  capability 
with  related  index  futures  positions  in 
eligible  accounts. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-03  and  should  be 
submitted  by  April  19.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  02-7609  Filed  3-28-02;  8:45  am) 

BtLUNG  CODE  8010-01-P 


"  See  "OTC  Derivatives  Dealers,"  Securities 
Exchange  Act  Release  No.  40594.  (Octotier  23, 
1998),  63  FR  59362  (November  3. 1998). 

"  15  U.S.C.  78f(b) 

» 15  U.S.C  78flb)(5). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45638;  File  No.  SR-NASD- 
2002-36] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Certificates  of 
Designation  for  Preferred  Stocic  of  the 
Nasdaq  Stock  Market,  Inc. 

March  25,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  March  8. 
2002.  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD"  or 
"Association"),  through  its  subsidiary, 
the  Nasdaq  Stock  Market,  hic. 
("Nasdaq")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


"17  CFR  200.3O-3(a)(12). 
« 15  U.S.C.  78s(b)(l). 
»17CFR240.19b-«. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  filing  Certificates  of 
Designations,  Preferences  and  Rights 
("Certificates  of  Designation")  of  Series 
A  Cumulative  Preferred  Stock  ("Series 
A  Preferred")  and  Series  B  Preferred 
Stock  ("Series  B  Preferred."  collectively 
"Series  A  and  B  Preferred")  authorized 
to  be  issued  to  the  NASD.  The  Series  A 
and  B  Preferred  will  be  issued  as  part  of 
a  transaction  designed  to  reduce  the 
NASD's  economic  interest  in  Nasdaq  to 
the  greatest  extent  practicable  while 
maintaining  the  NASD's  voting  control 
until  Nasdaq  begins  operating  as  a 
national  securities  exchange.  Under 
Section  151(g)  of  the  General 
Corporation  Law  of  the  State  of 
Delaware  ("Delaware  Law"),  such 
Certificates  of  Designation  are  demned 
to  be  an  amendment  to  Nasdaq's 
Restated  Certificate  of  Incorporation. 
Pursuant  to  Rule  19b-4(f)(3),3  Nasdaq 
has  designated  this  filing  as  one 
concerned  solely  with  the 
administration  of  the  self-regulatory 
organization  because  the  authorization 
and  issuance  of  the  Series  A  and  B 
Preferred  result  in  no  substantive 
change  in  the  NASD's  control  of  Nasdaq 
vmtil  exchange  registration,  and  as  such, 
the  filing  is  immediately  effective.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

hi  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  filing  the  Certificates  of 
Designations  described  below.  Under 
Article  Fourth.  Paragraph  B  of  Nasdaq's 
Restated  Certificate  of  Incorporation,  the 
Nasdaq  Board  may  authorize  the 
issuance  of  preferred  stock  and  fix  its 
designation,  powers,  preferences  and 


M7CFR240.19b-4(f)(3). 
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rights,  as  well  as  any  qualifications, 
limitations,  and  restrictions  on  it.  Under 
Delaware  Law.  such  Certificates  of 
Designation  are  deemed  to  be  an 
amendment  to  Nasdaq's  Restated 
Certificate  of  Incorporation,  and  as  such. 
Nasdaq  is  filing  the  Certificates  of 
Designation  with  the  Commission. 

The  issuance  of  the  Series  A  and  B 
Preferred  is  part  of  a  transaction 
between  the  NASD  and  Nasdaq  to 
reduce  the  NASD's  ownership  interest 
in  Nasdaq  while  maintaining  the 
NASD's  control  over  Nasdaq  until 
exchange  registration.  The  Series  A 
Preferred  will  pay  a  dividend  and  is 
non-voting  unless  Nasdaq  fails  to  pay  a 
timely  dividend.  In  such  case.  Nasdaq 
must  increase  the  size  of  its  Board  to 
add  two  directors  elected  by  the  holders 
of  the  Series  A  Preferred.  Such  directors 
would  be  required  to  resign  upon  the 
payment  of  the  dividend  or  the 
redemption  of  the  Series  A  Preferred. 
The  NASD  may  not  transfer  the  Series 
A  Preferred  without  the  prior  written 
consent  of  Nasdaq  for  a  period  of  one 
year  from  its  issuance. 

Nasdaq  is  currently  discussing  with 
the  Commission  staff  how  Nasdaq 
intends  to  meet  its  obligation  for  fair 
representation  of  members  on  its  Board 
under  Section  6(b)(3)  of  the  Act"  if 
Nasdaq  obtains  approval  of  its  exchange 
registration  application.  As  a  result  of 
these  discussions.  Nasdaq  may  submit 
to  the  Commission  amendments  to  its 
By-Laws  with  respect  to  its  Board 
composition.  The  potential  By-Law 
amendments  imder  discussion  could 
require  the  election  of  additional  Board 
members  if  the  Series  A  Preferred 
holder's  right  to  elect  Board  members  is 
triggered  to  ensure  that  the  fair 
representation  obligation  is  met  at  all 
times. 

The  Series  B  Preferred  is  a  single 
share  designed  to  ensure  that  the  NASD 
maintains  voting  control  over  Nasdaq 
imtil  exchange  registration.  The  Series  B 
Preferred  is  not  transferable  and  must  be 
redeemed  when  Nasdaq  begins 
operating  as  a  national  securities 
exchange.  The  Series  B  will  vote, 
together  as  one  class  with  Nasdaq's 
common  stock,  on  all  matters  submitted 
to  a  vote  of  holders  of  common  stock, 
The  Series  B  Preferred  will  have 
variable  voting  rights  such  that  the 
number  of  votes  entitled  to  be  cast  by 
the  holder  of  the  Series  B  Preferred  shall 
equal  that  number  of  votes  that,  together 
with  votes  otherwise  entitled  to  be  cast 
by  the  holder  of  the  Series  B  Preferred 
at  such  meeting,  whether  by  virtue  of 
share  ownership,  proxies,  voting  trust 
arrangements  or  otherwise,  entitle  the 


holder  to  exercise  one  vote  more  than 
one-half  of  all  votes  entitled  to  be  cast. 
These  voting  rights  will  terminate 
automatically  upon  Nasdaq 
commencing  operation  as  a  national 
securities  exchange. 

The  Series  A  and  B  Preferred  have  no 
effect  on  the  voting  trust  that  governs 
the  warrants  to  purchase  Nasdaq 
common  stock  diat  were  sold  by  the 
NASD  in  two  private  placements  that 
closed  in  June  2000  and  January  2001. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  provisions  of  Sections 
15A(b)(2)  and  (6)  of  the  Act.s  which 
require,  among  other  things,  that  the 
Association  be  so  organized  and  have 
the  capacity  to  be  able  to  carry  out  the 
purposes  of  the  Act  and  to  comply  with 
and  enforce  compliance  with  the 
provisions  of  the  Act.  and  that  the 
Association's  rules  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principals  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Nasdaq  believes  that  the 
issuance  of  this  preferred  stock  will 
result  in  no  substantive  change  in  its 
current  relationship  to  the  NASD;  as 
under  the  current  ownership  structure, 
the  NASD  will  continue  to  control 
Nasdaq  until  exchange  registration. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Nasdaq  neither  solicited  nor  received 
written  comments  with  respect  to  the 
proposed  rule  change. 

ni.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change  is 
concerned  solely  with  the 
.  administration  of  the  self-regulatory 
organization  and,  therefore,  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act^  and  subparagraph  (f)(3)  of 
Rule  19b-4  ^  thereimder.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 


may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent  - 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-36  and  should  be 
submitted  by  April  19.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-7610  Filed  3-28-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45622;  File  No.  SR-Phlx- 
2002-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Modified  Capitalization 
Weighting  Methodok>gy  for  Index 
Options 

March  21,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),!  and  Rule  19b-^  thereunder, 2 


•M5  U.S.C.  785b){3). 


5 15  U.S.C.  78o-3(b)(2)  and  (6). 
6  15U.S.C.  78s(b)(3)(A). 
'  17  CFR  240.19b-4(f)(3). 


8 17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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notice  is  hereby  given  that  on  March  1 , 
2002.  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  hems  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Phlx  Rule  1009A(b),  Designation  of  the 
Index,  to  include  modified 
capitalization  weighting  as  an  approved 
weighting  methodology  for  index 
options. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
siunmaries.  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  P\irpose 

The  purpose  of  the  proposed  rule 
change  is  to  increase  and  diversify  the 
number  and  types  of  securities  products 
the  Exchange  may  offer  to  the  investing 
public  by  including  modified 
capitalization  weighting  as  a 
methodology  for  index  options  under 
Phbc  Rule  1009A(b).  Increasingly,  the 
Exchange  receives  requests  to  trade  new 
indexes  using  the  modified 
capitalization  weighting  methodology; 
accordingly,  in  order  to  accommodate 
those  requests  in  a  timely  manner  and 
respond  to  market  demand,  the 
Exchange  seeks  to  permit  this 
calculation  methodology  for  narrow- 
based  indexes.  The  Exchange  wishes  to 
accommodate  these  requests,  and 
proposes  to  add  this  methodology  to  the 
existing  narrow  based  criteria  set  forth 
in  Phlx  Rule  1009A(b)  which  permits 
the  listing  of  options  on  stock  index 
groups  pursuant  to  Rule  19b— 4(e)  under 
the  Act.  Currently,  Phlx  Rule  1009A 


requires  an  index  to  be  calculated  using 
the  capitahzation-weighted,  price- 
weighted,  or  equal  dollar-weighted 
methodologies.  Use  of  the  modified 
capitalization  weighted  methodology 
should  allow  the  Exchange  greater 
flexibility  in  developing  indexes  and 
facilitate  the  listing  of  options  on  stock 
industry  index  groups  that  more 
acciu^tely  reflect  the  industry 
represented  by  the  index. 

When  determining  the  value  using 
capitalization  weighting  methodology, 
the  following  calculation  applies: 
multiply  the  primary  exchange  regular 
way  last  sale  price  of  each  component 
security  by  the  number  of  shares 
outstanding,  add  the  result  for  each 
product  and  divide  the  sum  by  the 
current  index  divisor.  The  index  value 
for  a  modified  capitalization-weighted 
index  is  calculated  in  a  similar  manner. 
However,  instead  of  using  the  actual 
number  of  shares  outstanding,  an 
adjusted  number  of  shares  outstanding 
are  used  in  the  calculation.  (Thus,  the 
following  calculation  applies:  multiply 
the  primary  exchange  regular  way  last 
sale  price  of  each  component  security 
by  an  adjusted  number  of  shares 
outstanding,  add  the  results  for  each 
product,  and  then  divide  the  sum  by  the 
current  index  divisor).  The  adjusted 
number  of  shares  is  determined  by  a 
proprietary  algorithm.  When  using  the 
modified  capitalization  weighting  the 
Exchange  will  use  a  calculation 
methodology  that  will  be  clearly 
defined,  and  will  consist  of  objective 
standards  in  accordance  with  the 
generic  criteria  set  forth  in  Phlx  Rule 
1009A.  In  addition,  the  terms  of  the 
index  will  be  defined  in  the  marketing 
materials  describing  a  new  index  and  in 
the  circulars  that  the  Exchange 
distributes  to  its  members  upon  the 
launch  of  a  new  index  option. 

The  modified  capitalization  weighting 
methodology  uses  an  adjusted  number 
of  shares  outstanding  to  prevent 
component  companies  with  a  relatively 
high  market  capitalization  from 
representing  an  inordinately  large 
portion  of  an  index's  value.  For 
example,  inclusion  of  a  company  that  is 
highly  capitalized,  in  relation  to  the 
other  smaller  capitalized  companies  in 
the  index,  may  result  in  the  higher 
capitaUzed  company's  representation  in 
the  index  exceeding  25%  of  the  index's 
value.  Thus,  options  on  these  indexes 
could  not  be  listed  on  the  Phlx. 
However,  because  use  of  the  modified 
capitalization  methodology  permits  a 
reduction  in  the  higher  capitalized 
company's  representation  in  the  index 
to  an  amount  less  than  25%  of  the 
index's  value,  the  listing  criteria  of  Phlx 
Rule  1009A(b)(6)  are  satisfied. 


Therefore,  modifying  the  capitalization 
amounts  of  the  securities  underlying  an 
index  can  prevent  an  individual  stock 
from  inappropriately  skewing  the 
performance  of  an  entire  index,  thus 
market  accuracy  and  transparency 
should  be  correspondingly  enhanced  by 
use  of  the  modified  capitalization 
methodology.  Currently,  indexes  such 
as  the  Nasdaq  100  ^  and  Fortime  e-50'» 
utilize  modified  capitalization 
weighting.  Thus,  it  is  an  established 
calculation  methodology  that  the 
Exchange  seeks  to  capture  in  its  listing 
standards. 

Additionally,  the  Exchange  will 
review  the  component  weightings  of 
indexes  employing  the  modified 
capitalization  weighting  methodology  at 
least  semi-annually  (or  pursuant  to 
then-existing  standards),  and  if 
necessary,  adjust  them  to  ensure  that  the 
index  continues  to  meet  the  weighting 
guidelines.  Also,  adjustments  will  be 
made  on  an  intra-semi-annual  basis,  as 
necessary,  to  reflect  corporate  actions 
such  as.  share  issuances,  repurchases 
and  other  events  of  significance. 

2.  Statutory  Basis 

For  these  reasons,  the  Exchange 
believes  that  this  proposal  is  consistent 
with  Section  6  of  the  Act.^  in  general, 
and  furthers  the  objectives  of  Section 
6(b)(5).**  in  that  this  proposal  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protect  the  investors  and  the  public 
interest,  by  encoiu-aging  and  adding 
flexibility  to  the  development  of  new 
indexes,  thereby,  increasing  the  amount 
of  new  products  available  to  the 
investing  public,  consistent  with  the 
purposes  of  option  listing  standards. 
Specifically,  the  Exchange  seeks  to  list 
new  index  options  based  on  this 
calculation  methodology. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


'The  Nasdaq-lOO*.  Nasdaq-100  Index*,  and 
Nasdaq*  are  trade  or  service  marks  of  The  Nasdaq 
Stock  Market.  Inc. 

♦  The  Fortune  e-50*  is  a  trade  or  service  mark  of 
the  American  Stock  Exchange  LLC. 

5  15U.S.C.  78f. 

•15U.S.C78f(b)(5). 


■t  e»»«70 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
.  oi-  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

I  Because  the  foregoing  proposed  rule: 
)  Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  or  such  shorter  time  as  the 
Commission  may  designate,  and  the 
Exchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
business  days  prior  to  the  filing  date,  it 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  ^  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder.  ^  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  as  amended,  the  Commission 
may  simunarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

The  Commission  notes  that  under 
Rule  19b-4(f)(6)(iii).''  the  proposal  does 
not  become  operative  for  30  days  after 
date  of  its  filing,  or  such  shorter  time  as 
the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  has  requested  that  the 
Commission  designate  that  the  proposed 
rule  change  become  operative 
immediately,  which  the  Phlx  believes  is 
consistent  with  investor  protection  and 
the  public  interest.  In  particular, 
because  the  proposed  rule  change  is 
significantly  similar  to  the  rules  of 
another  self-regulatory  organization 
already  approved  by  the  Commission,'" 
the  Exchange  requests  that  Commission 
accelerate  the  operative  date  to 
promptly  begin  eligibility  of  modified 
capital  weighted  indexes  for  option 
trading.  •" 


The  Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
designate  the  proposal  immediately 
operative.  VI  Accelerating  the  operative 
date  will  permit  the  Exchange  to 
implement  Phlx  Rule  1009(b)  without 
undue  delay.  For  this  reason,  the 
Commission  finds  good  cause  to 
designate  that  the  proposal  become 
operative  immediately. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  . 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-14  and  should  be 
submitted  by  April  19.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  1^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  02-7567  Filed  3-28-02;  8:45  am] 
BIUJNG  CODE  801(M>1-P 


M5  U.S.C.  78s(b)(3)(A). 

•  17  CFR  240.19b-*(f)(6)(iii). 

•l7CFR240.19b-4(f){6). 

»"  See  Securities  Exchange  Act  Release  No.  41557, 
)  line  24,  1999,  64  FTl  36055  (July  2,  1999)  (Order 
approving  File  No.  SR-Amex-99-09  to  allow 
modified  equal-dollar  and  modified  capitalization 
weighting  calculation  methodologies  for  narrow- 
based  index  options  on  the  American  Stock 
Exchange  LLC). 


'  >  For  purposes  of  accelerating  the  operative  date 
of  this  proposal,  the  Conunission  has  considered 
the  proposed  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 

"  17  CFR  200.30-3(aKl2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45629;  File  No.SR-Phlx- 
2(X)1-89] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  a  Proposed  Rule 
Change  and  Amendment  No.  1  Thereto 
by  the  Philadelphia  Stock  Exchange, 
Inc.  Relating  to  an  Increase  in  the 
Maximum  Guaranteed  Size  for  AUTO- 
X  Eligible  Orders  in  Options  on  the 
Nasdaq-100  Index  Tracking  Stock 
("QQQ")  from  100  Contracts  to  250 
Contracts 

March  22,  2002. 
I.  Introduction 

On  September  27,  2001,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereimder.2  a  proposed  rule  change  to 
increase  its  automatic  execution 
guarantee  for  options  overlying  the  QQQ 
from  100  contracts  to  250  contracts.  On 
October  9.  2001.  the  Phlx  filed 
Amendment  No.  1  to  the  proposed  rule 
change. 3  On  November  15,  2001,  the 
proposed  rule  change  and  Am3ndment 
No.  1  were  published  for  public 
comment  in  the  Federal  Register.'*  The 
Commission  received  no  comments  on 
the  proposed  rule  change,  as  amended. 
This  order  approves  the  proposed  rule 
change,  as  amended. 

n.  Description  of  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  increase 
the  maximum  order  size  eligibility  for 
its  automatic  execution  system 
("AUTO-X")  in  QQQ  options  frxjm  100 
contracts  to  250  contracts.  Under  the 
rules  of  the  Phlx,  through  AUTOM,^ 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  Letter  from  Richard  S.  Rudolph,  Counsel, 
Phlx,  to  Nancy  Sanow,  Assistant  Director,  Division 
of  Market  Regulation,  Commission,  dated  October  5, 
2001  ("Amendment  No.  1").  In  Amendment  No.  1. 
the  Phlx  changed  the  status  of  the  proposal  from  a 
filing  made  pursuant  to  Section  19(b)(3)(A)  of  the 
Act  to  a  filing  made  pursuant  to  Section  19(b)(2)  of 
the  Act. 

*  See  Securities  Exchange  Act  Release  No.  45046 
(November  7,  2001),  66  FR  57500. 

5  AUTOM  is  the  Exchange's  electronic  order 
delivery  and  reporting  system,  which  provides  for 
the  automatic  entry  and  routing  of  equity  option 
and  index  option  orders  to  the  Exchange  trading 
floor.  Orders  delivered  through  AUTOM  may  be 
executed  manually  or  routed  to  AUTOM's 
automatic  execution  feature,  AUTO-X,  if  they  are 
eligible  for  execution  on  AUTO-X.  Equity  option 
and  index  option  specialists  are  required  by  the 
Exchange  to  participate  in  AUTOM  and  its  features 

Continued 
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orders  are  routed  firom  member  firms 
directly  to  the  appropriate  specialist  on 
the  trading  floor.  Of  the  public  customer 
market  and  marketable  limit  orders 
routed  through  AUTOM.  certain  orders 
are  eligible  for  AUTOM's  automatic 
execution  feature,  AUTO-X.  These 
orders  are  automatically  executed  at  the 
disseminated  quotation  price  on  the 
Exchange  and  reported  back  to  the 
originating  firm.** 

The  Exchange  represents  that  AUTO- 
X  affords  prompt  and  efficient 
automatic  executions  at  the 
disseminated  quotation  price  on  the 
Exchange.  Therefore,  the  Exchange 
believes  that  increasing  automatic 
execution  levels  for  eligible  orders  in 
QQQ  options  from  100  contracts  to  250 
contracts  should  provide  the  benefits  of 
automatic  execution  to  a  larger  number 
of  customer  drders.  Further,  the 
Exchange  notes  that  this  increase  in  the 
automatic  execution  levels  in  QQQ 
options  should  enable  the  Exchange  to 
remain  competitive  for  order  flow  with 
other  exchanges  that  trade  QQQ  options. 

The  Exchange  notes  that  there  are 
many  safeguards  incorporated  into 
Exchange  rules  to  ensure  the 
appropriate  handling  of  AUTO-X 
orders.  For  example,  Phlx  Rule 
1080(f)(iii)  states  that  the  specialist  is 
responsible  for  the  remainder  of  an 
AUTOM  order  where  a  partial  execution 
has  occurred.  Phlx  Rule  1015  governs 
execution  guarantees  and  requires  the 
trading  crowd  to  ensure  that  public 
orders  are  filled  at  the  best  market  to  a 
minimum  of  the  disseminated  size.  In 
addition,  Phbc  Options  Floor  Procedure 
Advice  F-7  provides  that  the  size  of  any 
disseminated  bid  or  offer  by  the 
Exchange  shall  be  equal  to  the  AUTO- 
X  guarantee  for  the  quoted  option  and 
shall  be  firm,  except  that  the 
disseminated  size  of  bids  and  offers  of 
limit  orders  on  the  book  shall  be  10 
contracts  and  shall  be  firm,  regardless  of 
the  actual  size  of  the  orders.  Violations 
of  any  of  these  provisions  could  be 
referred  to  the  Business  Conduct 
Committee  for  disciplinary  action. 

The  Wheel  is  a  mechanism  that 
allocates  AUTO-X  trades  among 
specialists  and  Registered  Options 
Traders  ("ROTs").^  An  ROT  has 
discretion  to  participate  on  the  Wheel  to 
trade  any  option  glass  to  which  he  is 
assigned.  The  Exchange  states  that  an 
increase  in  the  maximum  AUTO-X 
order  size  in  QQQ  options  would  not 


prevent  an  ROT  from  declining  to 
participate  on  the  Wheel.  The  Exchange 
states  that,  because  the  Wheel  rotates  in 
two-lot  to  ten-lot  increments  depending 
upon  the  size  of  the  order,"  no  single 
ROT  will  be  allocated  the  entire  250 
contracts. 

The  Exchange  also  has  procedures 
that  permit  a  specialist  to  disengage 
AUTO-X  in  extraordinary 
circimistances.^  The  Exchange 
represents  that  AUTOM  users  will  be 
notified  of  such  circumstances. 

With  respect  to  financial 
responsibility  issues,  the  Exchange 
notes  that  it  has  a  minimum  net  capital 
requirement  respecting  ROTs.'" 
Furthermore,  an  ROT's  clearing  firm 
performs  risk  management  functions  to 
ensure  that  the  ROT  has  sufficient 
financial  resources  to  cover  positions 
throughout  the  day.  In  this  regard,  the 
function  includes  real-time  monitoring 
of  positions.  The  Exchange  believes  that 
clearing  firm  procedures  address  the 
issue  of  whether  an  ROT  has  the 
financial  capability  to  support  the 
AUTO-X  trading  of  orders  in  QQQ 
options  as  large  as  250  contracts. 

The  Exchange  believes  that  automatic 
execution  of  orders  in  QQQ  options  for 
up  to  250  contracts  should  provide 
customers  with  quicker  executions  for  a 
larger  number  of  orders  by  providing 
automatic  rather  than  manual 
executions,  thereby  reducing  the 
number  of  orders  subject  to  manual 
processing.  The  Exchange  also  believes 
that  increasing  the  AUTO-X  maximum 
order  size  in  QQQ  options  should  not 
impose  a  significant  burden  on 
operation  or  capacity  of  the  AUTOM 
system  and  will  give  the  Exchange 
better  means  of  competing  with  other 
options  exchanges  for  order  flow. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and,  in 
particular,  the  requirements  of  Section  6 
of  the  Act.' '  Among  other  provisions. 
Section  6(b)(5)  of  the  Act  requires  that 
the  rules  of  an  exchange  be  designed  to 
foster  ceoperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 


facilitating  securities  transactions; 
remove  impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  a  national  market  system;  and 
protect  investors  and  the  public 
interest. '  ^ 

While  increasing  the  maximum  order 
size  limit  in  QQQ  options  from  100 
contracts  to  250  contracts  for  automatic 
execution  eligibility  by  itself  does  not 
raise  concerns  under  the  Act,  the 
Commission  believes  that  this  increase 
raises  collateral  issues  that  the  Phlx  will 
need  to  monitor  and  address.  Increasing 
the  maximum  order  size  for  QQQ 
options  will  make  a  larger  number  of 
QQQ  option  orders  eligible  for«AUTO- 
X.  These  orders  may  benefit  from  greater 
speed  of  execution,  but  at  the  same  time 
create  greater  risks  for  market  maker 
participants.  The  specialists  and  ROTs 
signed  onto  AUTO-X  will  be  exposed  to 
the  financial  risks  associated  with 
larger-sized  orders  in  QQQ  options 
being  routed  through  the  system  for 
automatic  execution  at  the  displayed 
price.  When  the  market  for  the 
underlying  security  changes  rapidly,  it 
may  take  a  few  moments  for  the  related 
option's  price  to  reflect  that  change.  In 
the  interim,  customers  may  submit 
orders  that  try  to  capture  the  price 
differential  between  the  underlying 
security  and  the  option.  The  larger  the 
orders  accepted  through  AUTO-X,  the 
greater  the  risk  the  specialists  and  ROTs 
must  be  willing  to  accept.  The 
Commission  does  not  believe  that, 
because  the  Phlx's  Options  Committee 
determines  to  approve  orders  as  large  as 
250  contracts  in  QQQ  options  as  eligible 
for  AUTO-X,  the  Options  Committee  or 
any  other  Phlx  committee  or  officials 
should  disengage  AUTO-X  more 
fi-equently  by,  for  example,  declaring  an 
"extraordinary  circumstance."  " 
Disengaging  AUTO-X  can  negatively 
affect  investors  by  making  it  slower  and 
less  efficient  to  execute  their  orders.  It 
is  the  Commission's  view  that  the  Phlx, 
when  increasing  the  maximum  size  of 
orders  that  can  be  sent  through  AUTO- 
X,  should  not  disadvantage  all 
customers — the  vast  majority  of  whom 
enter  orders  for  less  than  250  contracts 


and  enhancements.  Option  orders  entered  by 
Exchange  members  into  AUTOM  are  routed  to  the 
appropriate  specialist  unit  on  the  Exchange  trading 
floor. 

•  See  Phbt  Rule  1080(c). 

'  Unlike  ROTs,  specialists  are  required  to 
participate  on  the  Wheel.  See  Phbc  Rule  1080(g). 


■  See  Exchange  Options  Floor  Procedure  Advice 
F-24(e). 

»  See  Phlx  Rulel  080(e)  and  Exchange  Options 
Floor  Procedure  Advice  A-13. 

'oSee  Phlx  Rule  703. 

'  >  The  Commission  has  considered  the  proposed 
rule's  impact  on  efficiency,  competition  and  capital 
fonnation.  15  U.S.C.  78c(0. 


•MS  U.S.C  78fn>)(5). 

'^The  Phlx  has  filed  a  proposed  rule  change  (File 
No.  SR-Phlx-2001-27)  with  the  Commission  that 
would  specify  the  procedures  governing  the 
disengagement  of  AUTO-X  for  'extraordinary 
circumstances,"  define  what  constitutes 
"extraordinary  circumstances,"  and  require  the 
documentation  of  any  action  taken  to  disengage 
AUTO-X.  The  proposed  rule  change  was  filed 
pursuant  to  the  Order  Instituting  Public 
Administrative  Proceedings  Pursuant  to  Section 
19(h)(1)  of  the  Securities  Exchange  Act  of  1934, 
Making  Findings  and  Imposing  Remedial  Sanctions, 
Securities  Exchange  Act  Release  No.  43268 
(September  11,  2000)  (File  No.  3-10282)  and  is 
pending  with  the  Commission. 


4  cntM 
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in  QQQ  options — by  making  their 
automatic  execution  systems  less 
reliable. 


T 


Conclusion 


For  the  foregoing  reasons,  the 
diommission  finds  that  the  proposed  , 
rule  change,  as  amended,  is  consistent 
with  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  Section  6(b)(5)  of  the 
Act.i-* 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,-^^  that  the 
proposed  rule  change  (SR-Phlx-2001- 
89),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 16 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-7612  Filed  3-28-02;  8:45  am] 

BILUNG  CODE  8010-01-U 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3398] 

State  of  Ohio 

Lorain  County  and  the  contiguous 
counties  of  Ashland,  Cuyahoga,  Erie, 
Huron,  and  Medina  in  the  State  of  Ohio 
constitute  a  disaster  area  due  to 
damages  caused  by  a  fire  at  the  Fairway 
Manor  Apartments  on  March  9,  2002. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
May  20,  2002  and  for  economic  injury 
until  the  close  of  business  on  December 
21 ,  2002  at  the  address  listed  below  or 
other  locally  announced  locations:  U.S. 
Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place, 
Suite  300,  Atlanta,  GA  30308. 

The  interest  rates  are:  ' 

For  Physical  Damage 

Homeowners  With  Credit  Available 
j  Elsewhere— 6.625% 
Homeowners  Without  CIredit  Available 
'  Elsewhere— 3.512% 
Businesses  With  Credit  Available 

Elsewhere— 7.000% 
Businesses  and  Non-Profit 
j  Orgcmizations  Without  Credit 
I  Available  Elsewhere— 3.500% 
Others  (Including  Non-Profit 
Organizations)  With  Oedit  Available 
Elsewhere— 6.375% 


"  15  U.S.C.  78f(b)(5). 
« 15  U.S.C  78s(b)(2). 
>»  1 7  CFR  20O.3O-3(a)(12). 


For  Economic  Injury 

Businesses  and  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere — 3.500% 
The  number  assigned  to  this  disaster 
for  physical  damage  is  339805,  and  for 
economic  injury  the  number  is  9O9600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  21,  2002. 
Hector  V.  Barreto, 
Administrator. 

[FR  Doc.  02-7642  Filed  3-28-02;  8:45  am) 
BILUNG  CODE  802S-41-P 


SMALL  BUSINESS  ADMINISTRATION 

Interest  Rates 

The  Small  Business  Administration 
publishes  an  interest  rate  called  the 
optional  "peg"  rate  (13  CFR  120.214)  on 
a  quarterly  basis.  This  rate  is  a  weighted 
average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  direct  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  This 
rate  will  be  5,125  (SVa)  percent  for  the 
April-June  quarter  of  FY  2002, 

LeAnn  M.  Oliver, 

Deputy  Associate  Administrator  for  Financial 

Assistance. 

[FR  Doc.  02-7721  Filed  3-28-02;  8:45  am) 

BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3965] 

Culturally  Significant  Objects  imported 
for  Exhibition  Determinations: 
"Masterpieces  and  Master  Collectors: 
Impressionist  and  Early  Modern 
Paintings  from  the  Hermitage  and 
Guggenheim  Museums" 

agency:  Department  of  State. 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1^99, 
as  amended,  I  hereby  determine  that 
two  additional  objects  to  be  included  in 
the  exhibition  "Masterpieces  and  Master 
Collectors:  Impressionist  and  Early 
Modem  Paintings  from  the  Hermitage 


and  Guggenheim  Museums,"  imported 
from  abroad  for  temporary  exhibition 
within  the  United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  owner.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Guggenheim  Hermitage 
^Museum,  Las  Vegas,  NV,  from  on  or 
about  April  9,  2002,  to  on  or  about 
August  12,  2002,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national,  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  March  25,  2002. 
Patricia  S.  Harrison, 

Assi^ant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
|FR  Doc.  02-7643  Filed  3-28-02;  8:45  am]     . 
BILUNG  CODE  4710-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary;  Aviation 
Proceedings,  Agreements  Filed  During 
the  Weeic  Ending  March  15, 2002 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2002-11825. 

Date  Filed:  March  12,  2002. 

Parties:  Members  of  the  International. 
Air  Transport  Association. 

Subject:  PTC12  NMS-AFR  0135  dated 
15  March  2002,  Mail  Vote  210— TC12 
Mid  Atlantic-Africa,  Special  Passenger 
Amending  Resolution  OlOj  rl-r6.  PTC12 
NMS-AFR  0136  dated  15  March  2002, 
Mail  Vote  211— TCI  2  Mid  Atlantic- 
Afiica,  Special  Passenger  Amending 
Resolution  010k  r7-rl2.  Intended 
effective  date:  15  April  2002,  30  April 
2002. 

Docket  Number:  OST-2002-11849. 

Date  Filed:  March  14,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  MEX-EUR  0047  dated 
19  February  2002,  TC12  Mexico-Europe 
Resolutions  rl-r20.  Minutes— PTCl  2 
MEX-EUR  0048,  dated  15  March  2002. 
Tables— PTC12  MEX-EUR  Fares  0019, 
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dated  22  February  2002.  Intended 
effective  date:  1  May  2002. 

Dorothy  Y.  Beard. 

Federal  Register  Liaison. 

[FR  Doc.  02-7716  Filed  3-28-02;  8:45  am) 

MJJNQ  COM  4»10-»-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary;  Notice  of 
Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  RIed  Under 
Subpart  B  (Formerty  Subpart  Q)  During 
the  Week  Ending  March  15, 2002 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2  002-1 1861. 

Date  Filed:  March  15,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  5.  2002. 

Description:  Application  of  Sun 
Country  Airlines.  Inc.  (Sun  Country) 
and  MN  Airlines,  LLC  (MNA),  pursuant 
to  49  U.S.C.  41102  and  Subpart  B, 
requesting  transfer  of  Sim  Coiutry's  air 
carrier  certificate  authority  to  MNA. 

Dorothy  Y.  Beard. 

Federal  Register  Liaison. 

(FR  Doc.  02-7717  Filed  3-28-02;  8:45  am] 

aUMQ  COM  4»1ft-aS-» 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(CGD17-02-001] 

Application  for  RecertlflcaUon  of 
Prince  William  Sound  Regional 
CItizans'  Advisory  Council 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  availability;  request 

for  comments. 

summary:  The  Coast  Guard  annoimces 
the  availability  of  the  application  for 
recertification  submitted  by  the  Prince 
William  Soimd  Regional  Citizens' 


Advisory  Council  (PWSRCAC)  for . 
March  1,  2002  through  February  28, 
2003.  Under  the  Oil  Terminal  and  Oil 
Tanker  Environmental  Oversight  and 
Monitoring  Act  of  1990,  the  Coast  Guard 
may  certify,  on  an  annual  basis,  an 
alternative  voluntary  advisory  group  in 
lieu  of  a  Regional  Citizens'  Advisory 
Coimcil  for  Prince  William  Sound. 
DATES:  Comments  must  reach  the 
Seventeenth  Coast  Guard  District  on  or 
before  April  29,  2002. 
ADDRESSES:  You  may  mail  your 
comments  to  the  Seventeenth  Coast 
Guard  District  (mor),  P.O.  Box  25517, 
Juneau,  AK  99802-5517.  You  may  also 
deliver  them  to  the  Jimeau  Federal 
Building,  room  753.  709  W.  9th  St. 
Juneau.  AK  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  Seventeenth  Coast  Guard  District 
maintains  the  public  docket  for  this 
recertification  process.  Comments 
regarding  recertification  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  the  Juneau 
Federal  Building,  room  753,  709  W  9th 
St. 

A  copy  of  the  application  is  also 
available  for  inspection  at  the  Prince 
William  Sound  Regional  Citizens' 
Advisory  Council  Offices  at  3709 
Spenard  Road,  Suite  100,  Anchorage, 
AK  99503  and  339  Hazelet,  Valdez,  AK 
99686.  The  telephone  number  in 
Anchorage  is  (907)  277-7222  and  the 
telephone  number  in  Valdez  is  (907) 
835-5957. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  viewing  or  submitting 
material  to  the  docket  contact  LT  Ryan 
Murphy.  Seventeenth  Coast  Guard 
District  (mor).  (907)463-2817.         •< 

SUPPI.EMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encoxu^ges 
interested  persons  to  submit  written 
data,  views,  or  arguments.  It  solicits 
comments  from  interested  groups 
including  oil  terminal  facility  owners 
and  operators,  owners  and  operators  of 
crude  oil  tankers  calling  at  terminal 
facilities,  and  fishing,  aquacidtural, 
recreational  and  environmental  citizens 
groups,  concerning  the  recertification 
application  of  PWSRCAC.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
notice  (CGDl  7-02-001 )  anc  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 


acknowledgement  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Commander  (m). 
Seventeenth  Coast  Guard  District,  P.O. 
Box  25517,  Juneau.  AK  99802-5517. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial. 

If  there  is  sufficient  evidence  to 
determine  that  oral  presentations  will 
aid  this  recertification  process,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  published  guidelines 
on  December  31, 1992  (57  FR  62600),  to 
assist  groups  seeking  recertification 
under  the  Oil  Terminal  and  Oil  Tanker 
Environmental  Oversight  and 
Monitoring  Act  of  1990  (33  U.S.C.  2732) 
(the  Act).  "The  Coast  Guard  issued  a 
policy  statement  on  July  7, 1993  (58  FR 
36505),  to  clarify  the  factors  that  the 
Coast  Guard  woUld  be  considering  in 
making  its  determination  as  to  whether 
advisory  groups  should  be  certified  in 
accordance  with  the  Act;  and  the 
procedures  which  the  Coast  Guard 
would  follow  in  meeting  its  certification 
responsibilities  imder  the  Act.  Most 
recently,  on  December  28,  2000  (65  FR 
82451)  the  Coast  Guard  published  a 
proposal  and  request  for  comments  to 
streamline  the  RCAC  certification 
process.  The  comments  received  on  that 
proposal  are  under  review  prior  to 
implementing  changes  to  the 
certification  process. 

The  Coast  Guard  has  received  an 
application  for  certification  of 
PWSRCAC,  the  ciurently  certified 
advisory  group  for  the  Prince  William 
Soimd  region.  In  accordance  with  the 
review  and  certification  process 
contained  in  the  policy  statement,  the 
Coast  Guard  annoimces  the  availability 
of  that  application. 

At  the  conclusion  of  the  comment 
period,  the  Coast  Guard  will  review  all 
application  materials  and  comments 
received  and  will  take  one  of  the 
following  actions: 

(a)  Recertify  the  advisory  group  under 
33  U.S.C.  2732(o). 

(b)  Issue  a  conditional  recertification 
for  a  period  of  90  days,  with  a  statement 
of  any  discrepancies,  which  must  be 
corrected  to  qualify  for  recertification 
for  the  remainder  of  the  year. 

(c)  Deny  recertification  of  the  advisory 
group  if  the  Coast  Guard  finds  that  the 
group  is  not  broadly  representative  of 
the  interests  and  communities  in  the 
area  or  is  not  adequately  fostering  the 
goals  and  purposes  of  33  U.S.C.  2732. 
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The  Coast  Guard  will  notify 
PWSRCAC  by  letter  of  the  action  taken 
on  its  application.  A  notice  will  be 
published  in  the  Federal  Register  to 
advise  the  public  of  the  Coast  Guard's 
determination. 

Dated:  March  4.  2002. 
T.J.  Barrett. 

Rear  Admiral.  Coast  Guard  Commander, 
Seventeenth  Coast  Guard  District. 
|FR  Doc.  02-7570  Filed  3-28-02;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-2000-8229] 

Notice  of  Availability,  Final 
Programmatic  Environmental  Impact 
Statement  for  the  integrated  Deepwater 
System  Project 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Coast  Guard  (USCG) 
announces  the  availability  of  the  Final 
Programmatic  Environmental  Impact 
Statement  (PEIS)  on  the  Integrated 
Deepwater  System  Project.  This  PEIS 
covers  general  issues  in  a  broad 
program-oriented  analysis 
encompassing  the  replacement  systems 
proposed  by  industry  and  the  No-action 
alternative.  The  Coast  Guard  seeks 
public  and  agency  input  on  the  Final 
PEIS. 

DATES:  The  PEIS  will  be  available  on 
March  29,  2002.  Comments  must  reach 
the  Coast  Guard  on  or  before  April  29, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  in  several  ways.  To  make  sure 
yoiu  comments  and  related  material  are 
not  entered  more  than  once  in  the 
docket,  please  submit  them  by  only  one 
of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  [USCG-2000-8229],  US 
Department  of  Transportation,  Room 
PL-401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  Room  PL-401  on 
the  Plaza  Level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC  20590-0001. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains 'the  public  docket  for  this 
notice.  Comments  will  become  part  of 
this  docket  and  will  be  available  along 
with  the  Final  Programmatic 


Environmental  Impact  Statement  for 
inspection  or  copying  at  Room  PL-401, 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  above  address  between 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  expect  for  Federal  holidays.  You 
may  also  view  this  docket,  including 
this  notice  and  comments,  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice,  the 
proposed  project,  or  the  associated 
statement,  call  LCDR  Eric  Johnson, 
Deepwater  Environmental  &  Facilities 
Planner  by  telephone  at  202-267-1665. 
or  by  e-mail  at 

ejohnson@comdt.uscg.mil  or  at  the 
Coast  Guard's  Deepwater  EIS  Web  page 
at  http://www.deepwatereis.com/.  If  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

NEPA  provides  for  a  30-day  comment 
period  after  publication  of  the  Final 
PEIS,  during  which  the  public  may 
comment  on  the  adequacy  of  responses 
to  comments  and  the  Final  PEIS. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  the  docket  number  [USCG- 
2000-8229],  and  the  reason  for  each 
comment.  You  may  submit  your 
comments  by  mail,  hand  delivery,  fax  or 
electronic  means  to  the  Docket 
Management  Facility  at  the  address 
given  under  Addresses,  but  please 
submit  your  comments  and  materials  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  if  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  For  additional  information 
about  this  notice  of  the  Programmatic 
Environmental  Impact  Statement, 
contact  Joan  Lang,  Deepwater  Program 
NEPA  Coordinator  (under  contract  to 
the  Coast  Guard),  202-267-0284  or  via 
e-mail  at  jIang@comdt.uscg.mil. 

Proposed  Action 

In  accordance  with  section  202[2][c] 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  implemented  by 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508), 
Department  of  Transportation  (DOT) 
Order  5610. IC  (Procedures  for 
Considering  Environmental  Impacts), 
and  Coast  Guard  Policy  (NEPA: 


Implementing  Procedures  and  Policy  for 
Considering  Environmental  Impacts, 
COMDTINST  M16475.1D),  the  Coast 
Guard  has  prepared  a  Final  PEIS  on  the 
Deepwater  Program.  The  purpose  of  a 
PEIS  is  to  develop  a  high-level  approach 
and  direction  for  implementing  a  broad 
policy  or  program.  The  Deepwater 
Program  meets  those  criteria.  As  a  first 
tier  EIS,  this  PEIS  covers  general  issues 
in  a  broader  program-oriented  analysis 
encompassing  the  replacement  systems 
proposed  by  industry  and  the  No-action 
alternative.  Subsequent  NEPA 
documentation  will  concentrate  on 
specific  implementing  actions,  such  as 
home  basing  of  new  ships  and  aircraft, 
as  required. 

The  Coast  Guard  published  a  Notice 
of  Intent  and  Request  for  Public 
Comments  on  November  9,  2000  (65  FR 
67441).  That  same  Notice  included  the 
dates  and  locations  of  several  meetings 
that  were  held  around  the  country  to 
accept  comments  on  what  the  Coast 
Guard  should  consider  in  its  PEIS. 
During  this  scoping  process,  and  based 
-  on  Federal  Agency  comments,  it  was 
determined  that  the  PEIS  should 
address  two  alternatives:  Action  and 
No-action.  The  Action  Alternatives 
includes  the  proposed  system 
replacements  discussed  in  the  NOI.  The 
Coast  Guard  determined  that  the  best 
way  to  describe  the  impacts  of  the 
Action  Alternative  in  the  programmatic 
EIS  was  by  combining  all  of  the 
proposals  into  ranges  of  asset  quantities 
and  types  and  ranges  of  environmental 
impacts.  This  approach  protects  the 
procurement-sensitive  information 
regarding  the  specific  number  and  types 
of  assets  proposed  by  each  industry 
team.  However,  to  more  accurately 
identify  potential  environmental 
impacts,  the  actual  numbers  and  types 
of  each  teams'  assets  were  used  in  the 
impact  modes. 

The  Coast  Guard's  ability  to  predict 
futiu^  environmental  impacts  of  this 
multi-decade  acquisition  with  100% 
accuracy  is  drastically  reduced  by 
uncertainties  with  regard  to  funding, 
technology,  political,  social  and  logistic 
changes.  When  viewed  fi^om  a 
programmatic  level,  these  uncertainties 
more  than  outweigh  any  differences  that 
may  exist  among  the  various  proposed 
system  replacements.  Therefore,  the  use 
of  ranges  to  show  possible  impacts  from 
the  two  alternatives  provides  an 
analysis  commensurate  with  the  level  of 
detail  of  the  decision  being  made, 
protects  procurement-sensitive 
information,  and  provides  the  public 
with  sufficient  information  to  submit 
informed  comments. 

The  specific  industry  team  proposal 
information  will  be  maintained  in  the 
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administrative  record  for  Coast  Guard 
agency  use  only,  as  described  in  the 
NOI. 

The  Coast  Guard  published  a  Notice 
of  Availability  of  the  Draft 
Programmatic  Environmental  bnpact 
Statement  on  October  26.  2001  (66  FR 
54324).  Comments  were  originally  due 
on  December  10,  2001.  However,  due  to 
delivery  problems  resulting  from 
anthrax  concerns,  comments  were 
received  in  January  that  had  been 
mailed  prior  to  the  original  deadline. 
These  comments  were  accepted  and 
included  in  the  Final  PEIS.  A  total  of  28 
letters  were  received  from  various 
agencies  and  the  public.  All  comments 
are  discussed,  along  with  any  changes 
made  in  response  to  the  comments,  in 
Appendix  M  of  the  Final  PEIS.  No 
requests  for  public  hearings  were 
received. 

After  the  30-day  comment  period 
described  in  the  Request  for  Comments 
section  of  this  notice,  a  Record  of 
Decision  (ROD)  detailing  the  Coast 
Guard's  decision  of  the  selected 
alternative  will  be  prepared  and 
published  in  the  Federal  Register.  The 
entire  ROD  will  be  made  available  for 
public  review  at  that  time. 

Dated:  March  13.  2002. 
P.M.  Stiilman, 

Rear  Admiral.  U.S.  Coast  Guard.  Program 
Executive  Officer.  Integrated  Deepwater 
System. 
IFR  Doc.  02-7569  Filed  3-28-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Doclwt  No.  RSPA-01-10293  (PD-28<R))1 

Town  Of  Smithtown,  New  York 
Ordinance  on  Transportation  of 
Liquefied  Petroleum  Gas 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  Department  of 
Transportation  (DOT). 
action:  Notice  of  administrative 
determination  of  preemption  by  RSPA's 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

Local  Laws  Affected:  Smithtown 
Town  Code  Sections  164-108  and  164- 
109. 

Applicable  Federal  Requirements: 
Federal  hazardous  material 
transportation  law.  49  U.S.C.  5101  et 
seq.,  and  the  Hazardous  Materials 
Regulations  (HMR),  49  CFR  parts  171- 
180. 

Modes  Affected:  Highway. 


SUMMARY:  Federal  hazardous  material 
transportation  law  preempts: 

(1)  The  requirement  in  Section  164- 

108  of  the  Smithtown  Town  Code  for  a 
permit  to  deliver  liquefied  petroleum 
gas  (LPG)  within  the  Town  of 
Smithtown  with  respect  to  trucks  that 
are  based  outside  of  Smithtown  because 
it  is  not  possible  to  schedule  and 
conduct  an  inspection  of  the  truck 
(required  for  a  permit)  without  causing 
unnecessary  delays  in  the  transportation 
of  hazardous  materials  from  locations 
outside  Smithtown. 

(2)  the  requirement  in  Section  164- 

109  of  the  Smithtown  Town  Code  for  a 
certificate  of  fitness  insofar  as  that 
requirement  is  applied  to  a  motor 
vehicle  driver  who  sells  or  delivers  LPG. 
because  Section  164-109  imposes  on 
drivers  of  motor  vehicles  used  to  deliver 
LPG  more  stringent  training 
requirements  than  provided  in  the 
HMR. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C.  Hilder,  Office  of  the  Chief 
Counsel.  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  400  Seventh  Street.  SW. 
Washington.  DC  20590-0001  (Tel.  No. 
202-366-^400). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Town  of  Smithtown.  New  York 
(the  Town)  has  asked  RSPA  to 
determine  whether  Federal  hazardous 
material  transportation  law  preempts 
requirements  in  Sections  164-108  and 
164-109  of  the  Town  Code  for  permits 
and  "certificates  of  fitness"  for  the 
delivery  of  LPG  within  the  Town. 
According  to  the  Town's  application 
these  requirements  were  adopted  in 
1983,  and  they  are  similar  to  provisions 
of  Nassau  County  Ordinance  No.  344- 
1979  that  RSPA  considered  in 
Preemption  Determination  (PD)  No. 
13(R).  Nassau  County.  New  York 
Ordinance  on  Transportation  of 
Liquefied  Petroleum  Gases,  63  FR  45283 
(Aug.  25.  1998),  decision  on  petition  for 
reconsideration.  65  FR  60238  (Oct.  10. 
2000).  complaint  for  judicial  review 
dismissed.  Office  of  the  Fire  Marshal  of 
the  County  of  Nassau  v.  U.S.  Dep't  of 
Transportation.  Civil  Action  No.  00- 
7200  (E.D.N.Y.  Mar.  18.  2002).  The 
Town  is  located  on  Long  Island  in 
Suffolk  County,  which  is  adjacent  to 
Nassau  County. 

In  PI>-13(R).  RSPA  found  that,  as 
enforced  and  applied  to  vehicles  based 
outside  Nassau  County,  that  County's 
permit  requirement  is  an  obstacle  to 
accomplishing  and  carrying  out  Federal 
hazardous  material  transportation  law 
and  the  HMR  because  it  is  not  possible 


to  schedule  and  conduct  an  inspection 
of  the  truck  (required  for  a  permit) 
without  causing  unnecessary  delays  in 
the  transportation  of  hazardous 
materials  ft'om  locations  outside  the 
County.  65  FR  at  60245.  RSPA  also 
found  that  Nassau  County's  certificate  of 
fitness  requirement  is  preempted  insofar 
as  that  requirement  is  applied  to  a  motor 
vehicle  driver  who  sells  or  delivers  LPG 
because  it  imposes  more  stringent 
training  requirements  than  provided  in 
the  HMR.  63  FR  at  45288. 

In  a  notice  published  in  the  Federal 
Register  on  August  9.  2001.  RSPA 
invited  interested  persons  to  submit 
conunents  on  the  Town's  similar  permit 
and  certificate  of  fitness  requirements. 
66.FR  41931.  In  response  to  that  notice, 
RSPA  received  written  comments  from 
National  Tank  Truck  Carriers,  Inc. 
(NTTC)  and  the  National  Propane  Gas 
Association  (NPGA).  The  Tovra 
submitted  a  response  to  NTTC's 
comments. 

RSPA  believes  that  it  received  all 
comments  on  the  Town's  application 
despite  the  disruption  of  mail  delivery 
to  DOT  between  mid-October  and  the 
end  of  November  2001.  On  October  25, 
2001 .  DOT  posted  on  its  Docket 
Management  System  Web  site  (http:// 
dms.dot.gov)  a  notice  that  comments 
could  also  be  submitted  in  person, 
electronically,  and  by  alternate  delivery 
services,  and  that  DOT  would  consider 
late-filed  comments  to  the  extent 
possible.  See  also  DOT's  Notice  that 
"we  will  do  everything  possible  to 
ensure  that  we  consider  comments  that 
we  otherwise  would  have  received 
before  the  close  of  the  comment 
period,"  and  advising  interested  persons 
"to  check  our  Dockets  Web  page  *   *   * 
to  see  if  we  received  and  processed  your 
document(s)."  67  FR  1391,  1392  (Jan. 
10,  2002).  RSPA's  procedural 
regulations  specifically  provide  that 
"Late-filed  comments  are  considered  so 
far  as  practicable"  in  a  preemption 
determination  proceeding.  49  CFR 
107.205(c) 

n.  Federal  Preemption 

RSPA  explained  in  its  August  9,  2001 
notice  that  49  U.S.C.  5125  contains 
express  preemption  provisions  that  are 
relevant  to  this  proceeding.  66  FR  at 
41933-34.  Subsection  (a)  provides 
that — in  the  absence  of  a  waiver  of 
preemption  by  DOT  under  Section 
5125(e)  or  specific  authority  in  another 
Federal  law — a  requirement  of  a  State, 
political  subdivision  of  a  State,  or 
Indian  tribe  is  preempted  if: 

(1)  Complying  with  a  requirement  of  the 
State,  political  subdivision,  or  tribe  and  a 
requirement  of  this  chapter  or  a  regulation 
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prescribed  under  this  chapter  is  not  possible; 
oil 

(2)  The  requirement  of  the  State,  political 
subdivision,  or  tribe,  as  applied  or  enforced, 
is  an  obstacle  to  accomplishing  and  carrying 
out  this  chapter  or  a  regulation  prescribed 
under  this  chapter. 

These  two  paragraphs  set  forth  the 
"dual  compliance"  and  "obstacle" 
criteria  that  RSPA  had  applied  in 
issuing  inconsistency  rulings  prior  to 
1990,  imder  the  original  preemption 
provision  in  the  Hazardous  Materials 
Transportation  Act  (HMTA).  Pub.  L.  93- 
633  §  112(a).  88  Stat.  2161  (1975).  The 
dual  compliance  and  obstacle  criteria 
are  based  on  U.S.  Supreme  Court 
decisions  on  preemption.  Mines  v. 
Davidowitz,  312  U.S.  52  (1941);  Florida 
lime  6"  Avocado  Growers,  Inc.  v.  Paul, 
373  U.S.  132  (1963);  Ray  v.  Atlantic 
Richfield,  Inc.,  435  U.S.  151  (1978). 

Subsection  (b)(1)  of  49  U.S.C.  5125 
provides  that  a  non-Federal  requirement 
concerning  any  of  the  following 
subjects,  that  is  not  "substantively  the 
same  as"  a  provision  of  Federal 
hazardous  material  transportation  law 
or  a  regulation  prescribed  under  that 
law.  is  preempted  unless  it  is  authorized 
by  anodier  Federal  law  or  DOT  grants  a 
waiver  of  preemption: 

(A)  the  designation,  description,  and 
classiflcation  of  hazardous  material. 

(B)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(C)  the  preparation,  execution,  and  use  of 
shipping  documents  related  to  hazardous 
material  and  requirements  related  to  the 
number,  contents,  and  placement  of  those 
documents. 

(D)  the  written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  material. 

(E)  the  design,  manufacturing,  fabricating, 
marking,  maintenance,  reconditioning, 
r^airing,  or  testing  of  a  packaging  or  a 
container  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  transporting 
hazardous  material. 

To  be  "substantively  the  same,"  the 
non-Federal  requirement  must  conform  , 
"in  every  significant  respect  to  the 
Federal  requirement.  Editorial  and  other 
similar  de  minimis  changes  are 
permitted."  49  CFR  107.202(d). 

Subsection  (g)(1)  of  49  U.S.C.  5125 
provides: 

A  State,  political  subdivision  of  a  State,  or 
Indian  tribe  may  impose  a  fee  related  to 
transporting  hazardous  material  only  if  the 
fee  is  fair  and  used  for  a  purpose  relating  to 
transporting  hazardous  material,  including 
enforcement  and  plaiming,  developing,  and 
maintaining  a  capability  for  emergency 
response. 

These  preemption  provisions  in  49 
U.S.C.  5125  carry  out  Congress's  view 
that  a  single  body  of  uniform  Federal 


regulations  promotes  safety  in  the 
transportation  of  hazardous  materials.  In 
considering  the  HMTA,  the  Senate 
Commerce  Committee  "endorse[d]  the 
principle  of  preemption  in  order  to 
preclude  a  multiplicity  of  State  and 
local  regulations  and  the  potential  for 
varying  as  well  as  conflicting 
regulations  in  the  area  of  hazardous 
materials  transportation."  S.  Rep.  No. 
1102,  93rd  Cong.  2nd  Sess.  37  (1974). 
When  it  amended  the  HMTA  in  1990, 
Congress  specifically  found  that: 

(3)  many  States  and  localities  have  enacted 
laws  and  regulations  which  vary  from 
Federal  laws  and  regulations  pertaining  to  " 
the  transportation  of  hazardous  materials, 
thereby  creating  the  potential  for 
unreasonable  hazards  in  other  jurisdictions 
and  confounding  shippers  and  carriers  which 
attempt  to  comply  with  multiple  and 
conflicting  registration,  permitting,  routing, 
notification,  and  other  regulatory 
requirements, 

(4)  because  of  the  potential  risks  to  life, 
property,  and  the  environment  posed  by 
unintentional  releases  of  hazardous 
materials,  consistency  in  laws  and 
regulations  governing  the  transportation  of 
hazardous  materials  is  necessary  and 
desirable, 

(5)  in  order  to  achieve  greater  uniformity 
and  to  promote  the  public  health,  welfare, 
and  safety  at  all  levels.  Federal  standards  for 
regulating  the  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and  foreign 
commerce  are  necessary  and  desirable. 

Public  Law  101-615  section  2,  104  Stat. 
3244.  A  Federal  Court  of  Appeals  has 
found  that  uniformity  was  the 
"linchpin"  in  the  design  of  the  HMTA, 
including  the  1990  amendments  that 
expanded  the  original  preemption 
provisions.  Colorado  Pub.  Util.  Comm'n 
V.  Harmon,  951  F.2d  1571, 1575  (10th 
Cir.  1991).  (In  1994.  Congress  revised, 
codified  and  enacted  the  HMTA 
"without  substantive  change,"  at  49 
U.S.C.  Chapter  51.  Public  Law  103-272, 
108  Stat.  745.) 

Under  49  U.S.C.  5125(d)(1).  any 
person  (including  a  State,  political 
subdivision  of  a  State,  or  Indian  tribe) 
directly  affected  by  a  requirement  of  a 
State,  political  subdivision  or  tribe  may 
apply  to  the  Secretary  of  Transportation 
for  a  determination  whether  the 
requirement  is  preempted.  The 
Secretary  of  Transportation  has 
delegated  authority  to  RSPA  to  make 
determinations  of  preemption,  except 
for  those  that  concern  highway  routing 
(which  have  been  delegated  to  the 
Federal  Motor  Carrier  Safety 
Administration).  49  CFR  1.53(b). 

Section  5125(d)(1)  requires  that  notice 
of  an  application  for  a  preemption 
determination  must  be  published  in  the 
Federal  Register.  Following  the  receipt 
and  consideration  of  written  comments. 


RSPA  will  publish  its  determination  in 
the  Federal  Register.  See  49  CFR 
107.209.  A  short  period  of  time  is 
allowed  for  filing  of  petitions  for 
reconsideration.  49  CFT^  107.211.  Any 
party  to  the  proceeding  may  seek 
judicial  review  in  a  Federal  district 
court.  49  U.S.C.  5125(f). 

Preemption  determinations  do  not  . 
address  issues  of  preemption  arising 
under  the  Commerce  Clause,  the  Fifth 
Amendment  or  other  provisions  of  the 
Constitution  or  under  statutes  other 
than  the  Federal  hazardous  material 
transportation  law  unless  it  is  necessary 
to  do  so  in  order  to  determine  whether 
a  requirement  is  authorized  by  another 
Federal  law,  or  whether  a  fee  is  "fair" 
within  the  meaning  of  49  U.S.C. 
5125(g)(1).  A  State,  local  or  Indian  tribe 
requirement  is  not  authorized  by 
another  Federal  law  merely  because  it  is 
not  preempted  by  another  Federal 
statute.  Colorado  Pub.  Util.  Comm'n  v. 
Harmon,  above,  951  F.2d  at  1581  n.lO. 

In  making  preemption  determinations 
under  49  U.S.C.  5125(d),  RSPA  is 
guided  by  the  principles  and  policies  set 
forth  in  Executive  Order  No.  1 3 1 32 , 
entitled  "Federalism.  "  64  FR  43255 
(August  10, 1999).  Section  4(a)  of  that 
Executive  Order  authorizes  preemption 
of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  other  clear  evidence 
that  Congress  intended  to  preempt  State 
law,  or  the  exercise  of  State  authority 
directly  conflicts  with  the  exercise  of 
Federal  authority.  Section  5125  contains 
express  preemption  provisions,  which 
RSPA  has  implemented  through  its 
regulations. 

in.  Discussion 

A.  Inspection  and  Permit  Requirement 

According  to  the  Town,  the  relevant' 
provisions  of  Section  164-108  are  as 
follows: 

A.  No  person,  firm  or  corporation  shall  use 
or  cause  to  be  used  any  motor  vehicle,  tank 
truck,  tank  truck  semitrailer  or  tank  truck 
trailer  for  the  transportation  of  liquefied 
petroleum  gas  unless,  after  complying  with 
these  regulations,  a  permit  to  operate  any 
such  vehicle  has  first  been  secured  from  the 
Fire  Prevention  Division.  No  permit  shall  be 
required  under  this  section  for  any  motor 
vehicle  that  is  used  for  the  transportatiojj  of 
LPG  not  operated  or  registered  by  an 
authorized  dealer,  in  containers  not  larger 
than  10  gallons'  water  capacity  each 
(approximately  34  pounds'  propane  capacity^ 
with  an  aggregate  water  capacity  of  25 
gallons  (approximately  87  pounds)  or  when 
used  in  permanently  mounted  containers  on 
the  vehicle  as  motor  fuel.  This  section  shall 
not  apply  to  any  motor  vehicle,  tank  truck, 
tank  truck  semitrailer  or  tank  truck  trailer 
traveling  through  the  town  and  making  no 
deliveries  within  the  town. 
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B.  Permits  shall  be  issued  to  a  vehicle  for 
the  transportation  of  LPG  only  after  a  full 
safety  inspection  of  the  vehicle  by  the  Fire 
Prevention  Division  and  the  Fire  Marshal 
approves  of  the  issuance  of  the  permit. 

With  its  application,  the  Town 
submitted  an  affidavit  of  its  Chief  Fire 
Marshal  stating  that  the  inspection  and 
permit  requirement  in  Section  164-108 
applies  to  both  bulk  carriers  and  rack 
trucks  that  are  used  to  deliver  LPG 
within  the  Town,  but  that  a  permit  is 
not  required  for  "vehicles  that  are  only 
passing  through  the  Town  of  Smithtown 
and  not  making  any  deliveries  within 
the  Town."  It  appears  that  a  truck 
would  have  to  be  inspected  in  both  the 
Town  and  Nassau  County  (and  hold  a 
permit  from  each)  in  order  to  make 
propane  deliveries  in  both  jurisdictions. 

Tne  Town  Code  provides  that  a 
permit  is  valid  for  one  year  (Section 
164-108.C.).  but  it  does  not  refer  to  fees. 
According  to  the  Chief  Fire  Marshal,  the 
permit  fee  is  $150  for  a  new  permit,  and 
$75  for  a  renewal,  and  these  fees  "are 
used  to  offset  the  work  performed  by  the 
Fire  Prevention  Division,"  such  as 
"responding  to  hazardous  material 
incidents,  including,  but  not  limited  to, 
gas  leaks  and  spills." 

The  Town  acltnowledged  that 
"Section  164-108  is  essentially 
identical"  to  the  inspection  and  permit 
requirement  of  Nassau  County  that 
RSPA  has  found  to  be  preempted  with 
respect  to  trucks  based  outside  the 
jurisdiction  performing  the  inspections 
and  issuing  the  permit.  Nonetheless,  the 
Town  asserted  in  its  application  that  its 
inspection  and  permit  requirement  "is 
distinguishable  from  the  Nassau  County 
Ordinance"  because  its  inspections  do 
not  last  "several  hours";  they  "are 
scheduled  in  advance  and  scheduling  is 
flexible."  In  his  affidavit,  the  Chief  Fire 
Marshal  also  stated: 

Appointments  are  available  on  a  monthly 
basis  (with  the  exception  of  winter  months  at 
the  request  of  the  LPG  companies)  and  are 
made  one  month  prior  to  the  expiration  of 
the  permit.  Adjustments  in  scheduling  are 
made  for  inspections  that  would  be  due  to 
expire  during  a  winter  month.  In  order  to 
eliminate  the  delay  in  having  to  wait  for  the 
inspection  to  take  place,  no  more  than  four 
trucks  are  scheduled  to  be  inspected  within 
a  30  minute  time  frame. 

In  its  responding  conunents,  the 
Town  again  argued  that  RSPA  based  its 
finding  in  PI>-13{R)  that  Nassau 
County's  inspection  and  permit 
requirement  is  preempted  with  respect 
to  trucks  based  outside  the  County  "on 
evidence  that  transportation  of  propane 
was  interrupted  for  several  hours  or 
longer  while  Nassau  County  conducted 
inspections  and  issued  permits."  The 
Town  stated  that,  "lujnlike  the  Nassau 


County  inspections,  the  Town  of 
Smithtown  conducts  its  inspections 
within  a  thirty-minute  time  fi-ame."  and 
it  referred  to  the  Chief  Fire  Marshal's 
affidavit  indicating  that  the  inspection 
of  a  bulk  carrier  takes  "from  15  to  20 
minutes"  and  only  "10  to  15  minutes" 
for  a  rack  truck. 

NTTC  stated  that  RSPA's  decision  in 
PD-13(R)  provides  the  "ground  rules" 
regarding  a  local  requirement  for  an 
inspection  of  "hazmat-laden  vehicles." 
It  quoted  the  following  language: 

A  city  or  county  may  apply  an  annual 
inspection  requirement  to  trucks  based 
outside  its  jurisdictional  boundaries  only  if 
the  city  or  county  can  actually  conduct  the 
equivalent  of  a  "spot"  inspection  upon  the 
truck's  arrival  within  the  local  jurisdiction. 
The  city  or  county  may  not  require  a  permit 
or  inspection  for  trucks  that  are  not  based 
within  the  local  jurisdiction  if  the  truck  must 
interrupt  its  transportation  of  propane  for 
several  hours  or  longer  in  order  for  an 
inspection  to  be  conducted  and  a  permit  to 
be  issued. 

65  FR  at  60244. 

NPGA  agreed  that  the  Smithtown 
permit  requirement  "is  substantively 
identical"  to  the  same  requirement  of 
Nassau  County  that  RSPA  found  to  be 
preempted  in  PD-13(R)  with  respect  to 
trucks  based  outside  the  County.  NPGA 
urged  RSPA  to  extend  its  decision  in 
PD-13{R)  to  "companies  based  outside 
of  the  County  and  those  based  within 
the  County"  because  NPGA  "believes 
that,  under  most  conditions,  permit 
requirements  such  as  the  one  (in  Nassau 
County)  create  obstacles  to  the  safe  and 
efficient  transportation  of  propane  for 
delivery  companies  based  within  the 
jurisdiction." 

NPGA  disagreed  with  RSPA's 
conclusion  in  PE)-13(R)  that  it  should  be 
possible  to  schedule  an  inspection  of  a 
truck  based  wathin  the  inspecting 
jurisdiction  "at  a  time  that  does  not 
disrupt  or  unnecessarily  delay 
deliveries.  "  65  FR  at  60243.  It  stated 
that,  "Idjuring  peak  propane  delivery 
seasons,  it  may  be  impossible  for  a 
propane  retailer  to  take  a  propane 
vehicle  out  of  service  for  inspection." 
NPGA  contends  that  "the  same  delay  of 
a  loaded  vehicle  with  a  hazardous 
material  could  occur,"  whether  the 
truck  is  based  within  or  outside  of  the 
inspecting  jurisdiction.  It  stated  that,  if 
the  "tens  of  thousands  of  state,  county 
and  local  jurisdictions  nationwide  .  .  . 
required  inspections  in  addition  to 
those  already  required  under  the  HMRs, 
the  delay  of  hazardous  materials 
transportation  would  be  indisputable." 
NPGA  also  stated  that  "the  Nassau 
County  and  Smithtown  inspection 
requirements  are  duplicative"  of  the 
annual  and  roadside  inspections 


required  under  49  CFR  part  396  and  the 
inspection,  repair  and  maintenance 
requirements  for  cargo  tanks  in  49  CFR 
part  180. 

RSPA  considers  that  vehicle  and 
container  inspections  are  an  integral 
part  of  a  program  to  assure  the  safe 
transportation  of  hazardous  materials  in 
compliance  with  the  HMR  (including 
those  parts  of  the  Federal  Motor  Carrier 
Safety  Regulations  in  49  CFR  parts  390- 
397  incorporated  by  reference  in  the 
HMR,  at  49  CFR  177.804).  See,  for 
example,  49  CFR  396.17  (annual 
inspection  of  motor  vehicle);  396.11  and 
396.13  (daily  inspection  by  driver); 
180.407  (periodic  inspection  of  cargo 
tanks);  173.34(e)  (periodic  inspection  of 
cylinders). 

RSPA  has  also  specifically  found  that 
inspections  conducted  by  State  or  local 
governments  "to  assure  compliance 
with  Federal  or  consistent  requirements 
are  themselves  consistent"  with  Federal 
hazardous  material  transportation  law 
and  not  preempted.  IR-20,  Triborough 
Bridge  and  Tunnel  Authority 
Regulations,  etc..  52  FR  24396.  24398 
Oune  30. 1987).  quoted  in  PD-4(R). 
California  Requirements  Applicable  to 
Cargo  Tanks  Transporting  Flammable 
and  Combustible  Liquids.  58  FR  48933. 
48940  (Sept.  20.  1993).  decision  on 
petition  for  reconsideration.  60  FR  8800 
(Feb.  15. 1995).  Accordingly.  RSPA  "has 
encouraged  States  and  local 
governments  to  adopt  and  enforce  the 
requirements  in  the  HMR  "through  both 
periodic  and  roadside  spot 
inspections.' "  PD-4(R).  58  FR  at  48940. 
and  PD-13(R).  63  FR  at  45286.  quoting 
from  Waiver  of  Preemption 
Determination  No.  1.  New  York  City 
Fire  Department  Regulations,  etc..  57  FR 
23276.  23295  (June  2.  1992). 

To  be  consistent  with  Federal 
hazardous  materials  transportation  law 
and  the  HMR.  however,  a  non-Federal 
inspection  of  a  vehicle  or  container  used 
to  transport  a  hazardous  material  must 
not  conflict  with  the  requirement  in  49 
CFR  177.800(d): 

All  shipments  of  hazardous  materials  must 
be  transported  without  unnecessary  delay, 
from  and  including  the  time  of 
commencement  of  the  loading  of  the 
hazardous  material  until  its  final  unloading 
at  destination. 

In  PD-4(R).  RSPA  determined  that 
Federal  hazardous  material 
transportation  law  preempts  a  California 
requirement  for  an  annual  inspection  of 
cargo  tanks  and  portable  tanks  used  to 
transport  flammable  and  combustible 
liquids.  In  that  situation,  the  evidence 
showed  that  these  tanks  were  not  bemg 
inspected  for  several  days  (or  longer) 
after  their  arrival  in  the  State,  and  RSPA 
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found  that  "the  instances  when  a 
vehicle  must  wait,  or  a  portable  tank 
must  be  held,  for  the  arrival  of  State 
inspectors  from  another  location  create 
unnecessary  delays."  58  FR  48941.  In 
PD-1 3(R),  RSPA  found  a  similar 
problem  with  Nassau  County's  annual 
inspection  requirement  for  trucks  used 
to  transport  LPG.  because  the  evidence 
showed  that  the  County  could  not 
conduct  the  equivalent  of  a  "roadside  or 
spot"  inspection  on  vehicles  arriving  in 
Nassau  County  from  outside  the  County. 

TFR  at  60244. 
These  principles  apply  to  the  Town's 
permit  requirement  in  Section  164-108 
of  the  Town  Code.  It  is  clear  that  any 
State  or  local  periodic  inspection 
requirement  has  an  inherent  potential  to 
cause  unnecessary  delays  in  the 
transportation  of  hazardous  materials 
when  that  requirement  is  applied  to 
vehicles  based  outside  of  the  inspecting 
jurisdiction.  The  comments  submitted 
in  PD-4(R)  and  PD-13(R)  establish  that 
the  "call  and  demand"  nature  of 
common  carriage  makes  it  (1) 
impossible  to  predict  in  advance  which 
vehicles  may  be  needed  for  a  pick-up  or 
delivery  within  a  particular  jurisdiction 
and  (2)  impractical  to  have  all  vehicles 
inspected  every  year  or,  alternatively, 
have  a  few  vehdcles  inspected  in  order 
to  be  "dedicated''  to  the  inspecting 
jurisdiction.  See  the  discussion  in  PD- 
4(R).  58  FR  at  48938-41.  and  PD-13(R). 
65  FR  at  60242^4.  More  specific 
evidence  of  the  effect  of  the  Town's 
inspection  requirement  is  not  necessary. 

"The  inherent  potential  for 
unnecessary  delay,  when  a  periodic 
inspection  requirement  applies  to  a 
vehicle  based  outside  the  inspecting 
jurisdiction,  is  not  eliminated  by  a 
"flexible"  scheduling  policy.  The 
impracticability  of  scheduling  an 
inspection  in  advance  of  knowing 
whether  a  particular  truck  will  be 
needed  to  make  a  delivery  within  the 
inspecting  jurisdiction  creates 
unnecessary  delay — not  the  time  that 
the  inspection  actually  takes  to  be 
conducted.  As  discussed  in  PD-4(R)  and 
PD-13(R).  that  unnecessary  delay  would 
be  eliminated  if  the  Town  performed  the 
equivalent  of  a  spot  or  roadside 
inspection,  upon  the  imannounced 
arrival  of  a  truck  carrying  LPG. 

Whether  or  not  the  inspection . 
performed  by  the  Towm  lasts  longer  than 
that  performed  by  the  Nassau  County 
Fire  Marshal  does  not  distinguish  the 
requirements  of  the  two  jurisdictions.  In 
PD-13(R).  RSPA  did  not  focus  on  the 
actual  time  that  Nassau  County  took  to 
conduct  an  inspection  but  referred  to  its 
earlier  determinations  that  "the  minimal 
ncrease  in  travel  time  when  an 
nspection  is  actually  being  conducted. 


or  the  vehicle  is  waiting  its  "turn"  for 
an  inspector  to  finish  inspecting  another 
vehicle  that  arrived  earlier  at  the  same 
facility  is  not  unnecessary  delay."  65  FR 
at  60243  and  63  FR  45286.  quoting  from 
IR-4(R).  58FRat48941. 

RSPA  appreciates  NPGA's  argument 
that  the  Towm's  inspections  may 
duplicate  inspections  performed  by  the 
carrier  itself  or  by  Federal  or  State 
inspectors.  Nonetheless.  RSPA  caimot 
find  that,  by  itself,  a  non-Federal 
inspection  requirement  is  preempted  by 
Federal  hazardous  material 
transportation  law  when  the  inspection 
is  performed  without  causing 
unnecessary  delay  in  the  transportation 
of  hazardous  material  or  otherwise 
creating  an  obstacle  to  accomplishing 
and  carrying  out  that  law  and  the  HMR. 
(In  PD-1 3  (R),  RSPA  specifically  noted 
that  a  separate  statutory  procedure 
exists  for  DOT  to  review  and  determine 
whether  a  State  or  local  inspection 
requfrement  is  preempted  by  49  U.S.C. 
31142.  65  FR  at  60243.)  Under  the 
principles  set  forth  in  RSPA's  decisions 
in  PD-^(R)  and  PD-13(R),  the  potential 
for  duplication  is  limited  to  the 
jurisdiction  in  which  the  vehicle  is 
based.  Under  these  circumstances,  there 
is  no  basis  for  NPGA's  concern  that 
numerous  States,  counties,  and  other 
local  jurisdictions  may  require  periodic 
inspections  of  the  same  vehicle. 
Moreover,  the  limitation  on  the  number 
of  non-Federal  inspections  that  may  be 
performed  should  also  make  it  feasible 
for  the  owner  of  a  truck  based  within 
the  Town  to  schedule  an  inspection 
outside  of  the  "peak  propane  delivery 
seasons." 

For  all  the  reasons  set  forth  above  and 
in  RSPA's  prior  determinations  in  PD- 
4(R)  and  PD-13(R).  RSPA  finds  that 
Federal  hazardous  material 
transportation  law  does  not  preempt  the 
Town's  annual  permit  requfrement  in 
Section  164-108  of  the  Town  Code  with 
respect  to  trucks  that  are  based  within 
the  Town.  On  the  other  hand.  RSPA 
finds  that  the  Town's  annual  permit 
requirement  creates  an  obstacle  to 
accomplishing  and  carrying  out  the 
HMR's  prohibition  against  unnecessary 
delays  in  the  transportation  of 
hazardous  materials  on  vehicles  based 
outside  of  the  Town  and.  accordingly, 
Federal  hazardous  materials 
fransportation  law  preempts  Section 
164-108  of  the  Tov\m  Code  with  respect 
to  trucks  based  outside  of  the  Tovioi. 

B.  Certificate  of  Fitness  Requirement 

The  Town  stated  that  the  relevant 
provisions  of  Section  164—109. 
concerning  certificates  of  fitness,  are  the 
following: 


A.  Certificate  of  fitness  required.  Any 
person  filling  containers  at  locations  where 
LPG  is  sold  and/or  transferred  from  one 
vessel  into  another  shall  hold  a  valid 
certificate  of  fitness  issued  by  the  Fire 
Prevention  Division.  Such  certificate  is 
subject  to  revocation.by  the  Fire  Prevention 
Division  at  any  time  where  the  certificate 
holder  displays  evidence  of  noncompliance 
with  the  provisions  of  this  chapter. 

E.  The  certificate  of  fitness  shall  be  given 
full  force  and  effect  for  a  period  of  three 
years. 

I.  Certificate  of  fitness  issued.  A  certificate 
of  fitness  will  be  required  of  any  person 
performing  the  following  activities: 

(1)  Filling  containers  permanently  located 
at  consumer  sites  from  a  cargo  vehicle. 

(2)  Selling  LPG  or  transferring  LPG  from 
one  vessel  to  another. 

In  its  application,  the  Town  stated 
that  two  categories  of  persons  must  have 
a  certificate  of  fitness,  those  who 
"handle  (fill  and  sell)  LPG  at 
commercial  dispensing  stations"  and 
"operators  of  vehicles  (bulk  and  rack 
type  carriers)  used  for  domestic  delivery 
of  LPG."  The  Town's  Chief  Fire  Marshal 
explained  that  a  "Type  One"  certificate 
is  required  for  "individuals  who  fill  and 
sell  propane  tanks  at  a  fixed  site."  and 
the  persons  who  "transfer  LPG  at  a  fixed 
site  and/or  transport  and  deliver  LPG  to 
locations  within  the  Town  of 
Smithtown"  must  hold  a'Type  Two" 
certificate.  The  Town  Code  specifies 
that  a  certificate  of  fitness  is  valid  for 
three  years  (Section  164-109.E).  upon 
payment  of  "the  applicable  fees" 
(Section  164-109.B),  which  the  Chief 
Fire  Marshal  states  are  $150  for  the 
initial  issuance  and  $75  for  renewal. 

According  to  the  Chief  Ffre  Marshal, 
both  "a  vmtten  examination  and 
investigation"  are  required  to  obtain  the 
initial  certificate  of  fitness.  He  stated 
that  "testing  covers  the  makeup,  uses, 
and  proper  handling  of  the  product  as 
outlined  within"  the  Town's  Fire 
Prevention  Code,  the  New  York  State 
Uniform  Fire  Prevention  and  Building 
Code,  and  standards  of  the  National  Fire 
Prevention  Association.  He  also  stated 
that  the  "written  exam  is  a  multiple 
choice  exam  that  lasts  approximately  30 
minutes.  The  investigation  is  a  practical 
test  during  which  the  applicant  is 
observed  performing  the  necessary 
operations."  The  Chief  Fire  Marshal 
explained  that  the  written  and  practical 
examinations  are  not  requfred  for  a 
renewal  or  "when  the  applicant  can 
produce  a  valid  certificate  of  fitness 
fiDm  another  jurisdiction." 

The  Town  stated  that  its  certificate  of 
fitness  requirement  is  "consistent  with 
49  CFR  172.701  which  proscribes  only 
'minimum  training  requirements  for  the 
transportation  of  hazardous  materials.' " 
It  stated  that  its  written  examination 
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and  investigation  are  "in  no  way 
duplicative  of  the  training 
requirements"  in  the  HMR  and  address 
different  matters  than  covered  in  the 
HMR:  because  "the  Town  Code  deals 
primarily  with  the  handling  of  LPG.  i.e. 
transporting  cylinders  and  delivering 
cylinders  *   *   *  no  conflict  exists 
between  the  federal  code  of  regulations 
and  the  Town  Code." 

The  Town  acknowledged  that  "a 
transporter  who  delivers  LPG  must 
obtain  a  Type  11  Certificate  of  Fitness." 
but  stated  that  "transporters  can 
anticipate  the  need  to  schedule  the 
certification  process  in  advance."  so 
there  should  not  be  any  delay  in 
transportation.  It  cited  the  decision  in 
New  Hampshire  Motor  Transport  Ass'n 
versus  Flynn.  751  F.2d  43  (1st  Cir. 
1984),  as  upholding  a  State  requirement 
for  hazardous  materials  and  waste 
transporters  to  obtain  an  annual  $25 
permit  or  $15  single-trip  permit  from 
offices  that  were  not  open  at  night  or  on 
weekends. 

NPGA  stated  that  RSPA  should  find 
that  the  Town's  certificate  of  fitness 
requirement  is  preempted  for  the  same 
reasons  that  RSPA  found  Nassau 
County's  similar  requirement  to  be 
preempted  in  PD-13(R).  The  only 
difference,  as  noted  by  NPGA,  is  that  the 
Town  has  two  different  certificates  of 
fitness,  "one  for  refiUers  and  one  for 
domestic  delivery  drivers."  NPGA  also 
called  attention  to  the  decision  of  a  local 
court  that  the  Town's  certificate  of 
fitness  requirement  is  preempted  with 
respect  to  motor  vehicle  drivers.  People 
versus  Paraco  Gas  Corp.,  No.  SMTO 
398-99  (Dist.  Ct.  Suffolk  Co.,  Mar.  20. 
2000). 

As  discussed  in  PD-13(R).  63  FR  at 
45287.  the  HMR  set  minimum  training 
requirements  for  hazmat  employees  but 
also  contain  a  specific  limitation  on 
additional  training  that  may  be  required 
for  drivers  of  motor  vehicles 
transporting  hazardous  materials. 
Section  172.701  in  the  HMR  provides 
that,  "a  State  may  impose  more 
stringent  training  requirements  (on 
motor  vehicle  drivers]  only  if  those 
requirements —  (a)  Do  not  conflict  with 
the  training  requirements  in  [the  HMR); 
and  (b)  Apply  only  to  drivers  domiciled 
in  that  State."  As  explained  in  the 
preamble  to  RSPA's  final  rule,  this 
"language  recognizes  the  traditional 
regulation  by  States  of  their  own 
resident  drivers,  particularly  through 
drivers'  licensing  requirements  and 
procedures,"  but  it  "does  not  authorize 
States  to  impose  (additional  training] 
requirements  on  non-residents  and  also 
does  not  authorize  other  governmental 
agencies  to  impose  requirements."  57 


FR  20944.  20947  (May  15,  1992),  quoted 
at  63  FR  at  45287. 

The  HMR  are  consistent  with  the 
prohibition  against  holding  a 
commercial  driver's  license  from  more 
than  one  State  and  the  requirement  that 
a  State  must  honor  a  valid  commercial 
driver's  license  issued  by  another  State 
that  has  not  been  revoked,  suspended  or 
canceled.  49  U.S.C.  31311(a)(ll).  (14). 
49  CFR  383.21.  384.214.  In  this  State- 
administered  scheme  for  licensing 
drivers  of  commercial  motor  vehicles 
(including  those  used  to  deliver 
pro{>ane).  there  is  no  room  for  "other 
governmental  agencies"  (such  as  a  city 
or  county)  to  impose  additional  training 
requirements,  either  as  part  of  a 
licensing  procedure  or  otherwise.  Any 
such  additional  training  requirements 
are  an  obstacle  to  carrying  out  the 
Federal  hazardous  material 
transportation  law  and  the  HMR. 

The  hazmat  employee  training 
requirements  in  the  HMR  specifically 
include  testing  "by  appropriate  means" 
in  three  required  areas:  general- 
awareness/familiarization  training, 
function-specific  training,  and  safety 
training.  49  CFR  172.702(d).  Records  of 
training  must  include  a  written 
"(c]ertification  that  the  hazmat 
employee  has  been  trained  and  tested, 
as  required  by  this  subpart."  49  CFR 
172.704(d).  Hazmat  training  and  testing 
must  be  conducted  "at  least  once  every 
three  years"  and  whenever  there  is  "a 
change  in  job  function."  49  CFR 
172.704(c). 

RSPA  found  that  Nassau  County's 
written  and  practical  tests  on  the  use. 
makeup,  and  handling  of  LPG  clearly 
fall  within  the  definition  of  "training" 
in  49  CFR  172.700(b): 

A  systematic  program  that  ensures  a  hazmat 
employee  has  familiarity  with  the  general 
provisions  of  this  subchapter,  is  able  to 
recognize  and  identify  hazardous  materials, 
has  knowledge  of  specific  requirements  of 
this  subchapter  applicable  to  functions 
performed  by  the  employee,  and  has 
knowledge  of  emergency  response 
information,  self-protection  measures,  and 
accident  prevention  methods  and 
procedures. 

See  63  FR  at  45287.  Accord,  PE>-7(R), 
Maryland  Certification  Requirements  for 
Transporters  of  Oil  or  Controlled 
Hazardous  Substances,  59  FR  28913, 
28919  (June  3, 1994),  where  RSPA 
found  that  Federal  hazardous  material 
transportation  law  preempts  Maryland's 
additional  certification  reqtiirements  for 
operators  of  vehicles  transporting  oil 
and  hazardous  wastes,  when  applied  to 
drivers  not  domiciled  within  the  State. 

When  applied  to  motor  vehicle 
drivers,  the  Town's  certificate  fitness 
requirement  conflicts  with  the 


limitation  against  additional  training 
requirements  in  49  CFR  172.701  and  is 
an  obstacle  to  accomplishing  and 
carrying  out  the  HMR's  training 
requirements.  For  that  reason.  Federal 
hazardous  material  transportation  law- 
preempts  the  Town's  certificate  of 
fitness  requirement  in  Section  164-109 
of  the  Town  Code. 

IV.  Ruling 

Federal  hazardous  material 
transportation  law  preempts: 

(1)  the  requirement  in  Section  164- 

108  of  the  Smithtown  Town  Code  for  a 
permit  to  deliver  liquefied  petroleimi 
gas  (LPG)  within  the  Town  of 
Smithtown  with  respect  to  trucks  that 
are  based  outside  of  Smithtown  because 
it  is  not  possible  to  schedule  and 
conduct  an  inspection  of  the  truck 
(required  for  a  permit)  without  causing 
unnecessary  delays  in  the  transportation 
of  hazardous  materials  from  locations 
outside  Smithtown. 

(2)  the  requirement  in  Section  164- 

109  of  the  Smithtown  Town  Code  for  a 
certificate  of  fitness  insofar  as  that 
requirement  is  applied  to  a  motor 
vehicle  driver  who  sells  or  delivers  LPG, 
because  Section  164-109  imposes  on 
drivers  of  motor  vehicles  used  to  deliver 
LPG  more  stringent  training 
requirements  than  provided  in  the 
HMR. 

V.  Petition  for  Reconsideration/Judicial 
Review 

In  accordance  with  49  CFR 
107.211(a),  any  person  aggrieved  by  this 
decision  may  file  a  petition  for 
reconsideration  within  20  days  of 
publication  of  this  decision  in  the 
Federal  Register.  Any  party  to  this 
proceeding  may  seek  review  of  RSPA's 
decision  "in  an  appropriate  district 
court  of  the  United  States  .  .  .not  later 
than  60  days  after  the  decision  becomes 
final."  49  U.S.C.  5125(f). 

This  decision  will  become  RSPA's 
final  decision  20  days  after  publication 
in  the  Federal  Register  if  no  petition  for 
reconsideration  is  filed  within  that  time. 
The  filing  of  a  petition  for 
reconsideration  is  not  a  prerequisite  to 
seeking  judicial  review  of  this  decision 
under  49  U.S.C.  5125(f). 

If  a  petition  for  reconsideration  of  this 
decision  is  filed  within  20  days  of 
publication  in  the  Federal  Register,  the 
action  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  on  the  petition  for 
reconsideration  will  be  RSPA's  final 
decision.  49  CFR  107.211(d). 


.1    D :^._/\/»1     c*?     Mr.     RA  IVriAav     Vfarrli    7Q     9.nn7.  /  Nntines 
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j  Issued  in  Washington.  DC  on  March  25. 
2002. 

Robert  A.  McGuire, 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  02-7715  Filed  3-28-02;  8:45  am) 
BIUJNG  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-565  (Sub-No.  7X)  and 
STB  Docket  No.  AB-55  (Sub-No.  605X)] 

New  York  Central  Lines,  LLC— 
Abendonment  Exemption— 4n  Suffolk 
County,  MA;  CSX  Transportatkxi, 
Inc.— Discontinuance  of  Service 
Exemptkxt— in  Suffolk  County,  MA 

I  New  York  Central  Lines,  LLC  (NYC) 
and  CSX  Transportation,  Lie.  (CSXT) 
have  filed  a  notice  of  exemption  under 
49  CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  for  NYC  to  abandon  and  CSXT 
to  discontinue  service  over 
approximately  2.17  miles  of  railroad 
between  milepost  QBG  5.7  and  milepost 
QBG  7.87  in  Chelsea,  in  Suffolk  County, 
MA.'  The  line  traverses  United  States 
Postal  Service  Zip  Codes  02128  and 
02129. 

NYC  and  CSXT  have  certified  that:  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  there  is  no 
overhead  traffic  on  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 
I  As  a  condition  to  these  exemptions, 
■ny  employee  adversely  affected  by  the 
abandonment  or  discontinuance  shall  be 
protected  under  Oregon  Short  Line  R. 


Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  these  exemptions  will  be 
effective  on  April  30,  2002,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),3  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  April  8,  2002. 
Petitions  to  reopen  or  requests  for 
public  use  conditions  imder  49  CFR 
1152.28  must  be  filed  by  April  18,  2002, 
with:  Surface  Transportation  Board. 
Office  of  the  Secretary,  Case  Control 
Unit,  1925  K  Street,  NW.,  Washingtoij, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicants' 
representative:  Natalie  S.  Rosenberg. 
Coimsel,  CSX  Transportation,  Inc.,  500 
Water  Street  J150,  Jacksonville,  FL 
32202. 

ff  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

NYC  and  CSXT  have  filed  an 
environmental  report  which  addresses 
the  effects,  if  any,  of  the  abandonment 
and  discontinuance  on  the  environment 
and  historic  resources.  SEA  will  issue 
an  environmental  assessment  (EA)  by 
April  5,  2002.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500,  Surface  Transportation 
Board,  Washington,  DC  20423)  or  by 
calling  SEA,  at  (202)  565-1552.  [TDD  for 
the  hearing  impaired  is  available  at  1- 
800-877-8339.]  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  NYC  shall  file  a  notice  of 


E 


1  Pursuant  to  Board  authorization  in  1998,  CSX 
__irporation,  CSXT's  parent  company,  and  Norfolk 
Southern  Corporation  jointly  acquired  control  of 
Conrail  Inc.,  and  its  wholly  owned  subsidiary, 
Consolidated  Rail  Corporation  (Conrail).  As  a  result 
of  that  acquisition,  certain  assets  of  Conrail  have 
been  assigned  to  NYC.  a  wholly  owned  subsidiary 
of  Conrail.  to  be  exclusively  operated  by  CSXT 
pursuant  to  an  operating  agreement.  The  line  to  be 
abandoned  is  included  among  the  property  being 
operated  by  CSXT  pursuant  to  the  NYC  operating 
agreement. 


2  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  tines.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

3  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(f)(25).  This  fee  is 
scheduled  to  increase  to  SI  .100.  effective  April  8, 
2002. 


consimimation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
constmmiation  has  not  been  effected  by 
NYC's  filing  of  a  notice  of 
consummation  by  March  29,  2003,  and 
there  are  no  legal  or  regulatory  barriers 
to  consiunmation,  the  authority  to 
abandon  will  automatically  expire. 
Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.sbt.dot.gov.  -r- 

Decided:  March  18,  2002. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  02-7122  Filed  3-28-02;  8:45  am] 
BRiJNG  CODE  4*1  S-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Rnancial  Crimes  Enforcement  Network 
Proposed  Collection;  Comment 
Request 

AGENCY:  Financial  Crimes  Enforcement 
Network  ("FinCEN"),  Treasury. 
ACTK>N:  Notice  and  request  for 
comments. 

SIMIMARY:  FinCEN,  as  part  of  its 
contintiing  effort  to  reduce  paperwork 
and  respondent  burden,  invites 
comment  on  an  information  collection, 
as  required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)).  Currently,  FinCEN 
is  soliciting  comments  concerning 
FinCEN  Form  8300,  for  use  by 
nonfinancial  trades  and  businesses  to 
report  transactions  in  currency  of 
greater  than  $10,000. 
DATES:  Written  comments  should  be 
received  on  or  before  May  28,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to:  Office  of  Chief  Counsel,  Financial 
Crimes  Enforcement  Network, 
Department  of  the  Treasury,  P.O.  Box 
39,  Vienna,  Virginia  22183.  Attention: 
PRA  Comments — Form  8300.  Comments 
also  may  be  submitted  by  electronic 
mail  to  the  following  Internet  address: 
regcomments@fincen.treas.gov  with  the 
caption  in  the  body  of  the  text, 
"Attention:  PRA  Comments — Form 
8300." 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Stephenson,  Senior  Regulatory 
Program  Analyst,  FinCEN,  (800)  949- 
2732,  or  Laurence  Levine,  Attorney- 
Advisor,  FinCEN,  (703)  905-3590.  A 
copy  of  the  form  may  be  obtained 
through  the  Internet  at  http:// 
www.IRS.gov. 

SUPPLEMENTARY  INFORMATION: 
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Title:  Report  of  Cash  Payments  Over 
$10,000  Received  in  a  Trade  or 
Business. 

OKW  Number:  1506-0018. 

Form  Number:  FinCEN  Form  8300. 

Abstract:  The  Bank  Secrecy  Act, 
Titles  I  and  II  of  Public  Law  91-508,  as 
amended,  codified  at  12  U.S.C.  1829b, 
12  U.S.C.  1951-1959,  and  31  U.S.C. 
5311,  et  seq.,  authorizes  the  Secretary  of 
the  Treasury,  inter  aha,  to  issue 
regulations  requiring  financial 
institutions  to  keep  records  and  file 
reports  that  are  determined  to  have  a 
high  degree  of  usefulness  in  criminal, 
tax,  and  regulatory  matters,  or  in  the 
conduct  of  intelligence  or  counter- 
intelligence activities  to  protect  against 
international  terrorism,  and  to 
implement  coimter-money  laundering 
programs  and  compliance  procedures.' 
Regulations  implementing  Title  II  of  the 
Bank  Secrecy  Act  (codified  at  31  U.S.C. 
5311,  et  seq.).  appear  at  31  CFR  part 
103.  The  authority  of  the  Secretary  to 
administer  Title  II  of  the  Bank  Secrecy 
Act  has  been  delegated  to  the  Director 
of  FinCEN. 

The  Bank  Secrecy  Act  was  recently 
amended  by  section  365  of  the  USA 
Patriot  Act  to  add  31  U.S.C.  5331.  Under 
section  5331,  any  person  who  is 
engaged  in  a  trade  or  business  and  who, 
in  the  course  of  such  trade  or  business, 
receives  more  than  $10,000  in  coins  or 
currency  in  one  transaction  (or  two  or 
more  related  transactions)  is  required  to 
file  a  report  with  respect  to  such 
transaction  (or  related  transactions)  with 
the  Treasury  Department.  Reporting 
under  section  5331  does  not  apply  to 
amounts  received  in  a  transaction 
reported  under  31  U.S.C.  5313  and  its 
implementing  regulations  (31  CFR 
103.22). 

On  December  31,  2001,  FinCEN 
issued  an  Interim  Rule  (66  FR  67680) 
and  companion  Notice  of  Proposed 
Rulemaking  (66  FR  67685)  to  implement 
section  5331*  Because  section  5331  is 
substantially  similar  to  26  U.S.C.  60501, 
the  Interim  Rule  provides  that  persons 
required  to  report  a  transaction  under 
section  5331  must  make  that  report  by 
filing  a  joint  FinCEN/IRS  form.  The  joint 
form  is  essentially  the  same  as  the  Form 
8300  previously  required  to  be  filed 
solely  under  section  60501  of  title  26. 
Under  this  dual-reporting  regime,  only 
one  form  is  required  to  be  filed  for  a 
transaction  subject  to  both  section  5331 


<  Language  expanding  the  scope  of  the  Bank 
Secrecy  Act  to  intelligence  or  counter-intelligence 
activities  to  protect  against  international  terrorism 
was  added  by  Section  358  of  the  Uniting  and 
Strengthening  America  by  Providing  Appropriate 
Tools  Required  to  Intercept  and  Obstruct  Terrorism 
(USA  PATRIOT)  Act  of  2001.  Pub.  L.  107-56 
(October  26,  2001)  ("USA  Patriot  Act"). 


and  section  60501  of  title  26.  Thus,  the 
Interim  Rule  imposes  no  new  reporting 
or  record-keeping  burden  on  persons 
required  to  report  transactions  under 
section  5331. 

The  information  collected  on  FinCEN 
Form  8300,  Report  of  Cash  Payments 
over  $10,000  Received  in  a  Trade  or 
Business,  is  required  to  comply  with 
section  5331  and  its  implementing 
regulations.  The  collection  of 
information  is  mandatory. 

Type  of  Review:  New  infoimation 
collection. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
46,800. 

Estimated  Total  Annual  Responses: 
140.400. 

Estimated  Total  Annual  Burden 
Hours:  FinCEN/IRS  Form  8300  imposes 
no  additional  burden  on  the  public  than 
that  required  by  its  predecessor,  IRS 
Form  8300.  For  the  last  estimate  of  the 
burden  for  Form  8300,  see  65  FR  3534 
(January  21.  2000). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Records  required  to  be  retained  under 
the  Bank  Secrecy  Act  must  be  retained 
for  five  years.  Generally,  information 
collected  pursuant  to  the  Bank  Secrecy 
Act  is  confidential,  but  may  be  shared 
as  provided  by  law  with  regulatory,  law 
enforcement,  and  intelligence  agencies. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conunents  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility. 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 

Dated:  March  22.  2002. 
lames  F.  Sloan. 

Director,  Financial  Crimes  Enforcement 
Network. 
(FR  Doc.  02-7557  Filed  3-28-02;  8:45  am] 

8IUJNQ  COOC  MlO-Ot-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

March  21,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for'review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treeisury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  29.  2002  to 
be  assured  of  consideration. 

Departmental  OfiBces/Federal 
Consulting  Group 

Oh4B  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Title:  Customer  Satisfaction  Measure 
of  Government  Web  Sites. 

E>escription:The  objectives  of 
surveying  customers  of  federal  agency 
web  sites  are  to:  (1)  Provide  information 
for  improving  the  quality  of  agency  web 
sites;  (2)  provide  continuous  monitoring 
capabilities:  (3)  benchmark  results 
against  other  agencies  and  private 
companies;  (4)  determine  how  different 
types  of  changes  to  the  web  site  will 
impact  future  behaviors;  and  (5)  make 
the  agencies  part  of  a  national  measure 
of  customer  satisfaction  with  web  sites. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  farms.  Federal 
Government.  State.  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
300.000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
10,000  hours. 
Clearance  Officer:  Lois  K.  Holland  (202) 

622-1563.  Departmental  Offices. 

Room  2110. 1425  New  York  Avenue. 

NW,  Washington.  DC  20220. 
OMB  Reviewer:  Alexander  T.  Hunt  (202) 

395-7860.  Office  of  Management  and 

Budget,  Room  10202,  New  Executive 

Office  Building.  Washington.  DC 

20503. 

Lois  K.  HoUand, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  02-7561  Filed  3-28-02;  8:45  am] 

BILUNO  CODE  4810-28-^ 


■t'i'mA. 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

March  21,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the  , 

submission(s)  may  be  obtained  by  -" 

calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue.  NW.,  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  29.  2002  to 
be  assured  of  consideration. 

Departmental  Offices/Office  of  Foreign 
Assets  Control 

OMB  Numi>er;  1505-0092. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Libyan  Sanctions  Regulations. 

Description:  Submissions  will  provide 
the  U.S.  Government  with  information 
to  be  used  in  enforcing  sanctions  against 
Libya,  including  prohibitions  on  travel 
and  financial  dealings. 

Respondents:  Individuals  or 
households,  Federal  Government. 
I  Estimated  Number  of  Respondents:  5. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 
I  Frequency  of  Response:  On  occasion. 
'  Estimated  Total  Reporting  Burden:  5 
hours. 
I   OMB  Number:  1505-0167. 

Form  Number:  TD  F  90-22.52. 

Type  of  Review:  Extension. 

Title:  Cuban  Remittance  Affidavit. 

Description:  Submissions  will  provide 
the  U.S.  Govenunent  with  information 
to  be  used  in  enforcing  the  prohibitions 
on  the  transmission  of  funds  to  Cuba  by 
persons  subject  to  U.S.  jurisdiction. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 
Federal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.000,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  minute. 

Frequency  of  Response:  Other 
variable). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  66.667  hours. 

OMB  Number:  1505-0168. 

Fonn  Number:  None. 

Type  of  Review:  Extension. 

Title:  Travel  Service  Provider  and 
Carrier  Service  Provider  Submission. 


Description:  Submissions  will  provide 
the  U.S.  Government  with  information 
to  be  used  in  enforcing  various 
economic  sanctions  programs 
administered  by  Office  of  Foreign  Assets 
Control  (OF AC)  under  31  CFR  Chapter 
V. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  175. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  5  minutes. 

Frequency  of  Response:  Other 
(variable). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  19.000  hours. 
Clearance  Officer:  Lois  K.  Holland  (202) 

622-1563.  Departmental  Offices. 

Room  2110,  1425  New  York  Avenue. 

NW.  Washington.  DC  20220. 
OMB  Reviewer:  Alexander  T.  Hunt  (202) 

395-7860.  Office  of  Management  and 

Budget,  Room  10202,  New  Executive 

Office  Building,  Washington,  DC 

20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  02-7562  Filed  3-28-02;  8:45  am] 
BILUNG  CODE  4810-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

March  19,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW.  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  29,  2002.  to 
be  assured  of  consideration. 

U.S.  Mint 

OMB  Number:  1525-0012. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Generic  Clearance  for  Voltmtary 
Customer  Surveys  to  Implement  E.O. 
12862  for  the  U.S.  Mint.  Coordinated  by 
Business  Alignment  for  Marketing  and 
Sales  and  Circulating. 

Description:  This  is  a  generic 
clearance  for  an  undefined  number  of 


customer  satisfaction  and  opinion 
surveys  or  focus  group  interviews  to  be 
conducted  over  the  next  three  years. 
The  information  collected  from  these 
surveys  will  be  used  to  improve  Mint 
products  and  services. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
10.390. 

Estimated  Burden  Hours  Per 
Response:  Varies. 

Frequency  of  Response:  Other  (varies). 

Estimated  Total  Reporting  Burden: 
1.553  hours. 
Clearance  Officer:  Mike  Green  (202) 

634-8300.  United  States  Mint,  1730 

K.  Street,  NW,  Suite  800.  Washington. 

DC  20212. 
OMB  Reviewer:  Alexander  T.  Hunt  (202) 

395-7860,  Office  of  Management  and 

Budget,  Room  10202,  New  Executive 

Office  Building,  Washington.  DC 

20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  02-7563  Filed  3-28-02:  8:45  am) 

BIUJNG  CODE  4810-37-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

March  21,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance     ' 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  April  29.  2002  to 
be  assured  of  consideration. 

Internal  Revenue  Servif% 

OMB  Number:  1545-1 767. 

Regulation  Project  Number:  REG- 
107644-98  Final. 

Type  of  Review:  Extension. 

Title:  Dollar- Value  LIFO  Regulations; 
Inventory  Price  Index  Computation 
Method. 

Description:  The  primary  reason  for 
obtaining  this  information  is  to  ensure 
compliance  by  taxpayers  electing  to  use 
both  the  LIFO  inventory  method  and  the 
IPIC  method  of  accoimting  for  their 
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dollar-value  inventory  pools.  Most 
respondents  will  be  manufacturers, 
wholesalers,  and  retailers  of  tangible 
personal  property. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 

1. 

Estimated  Burden  Hours  Per 
Recordkeeper  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  1  hour. 

OKW  Number:  1545-1769. 

Revenue  Procedure  Number:  Revenue 
Procedure  2002-10. 

Type  of  Review:  Extension. 

Title:  Procedures  for  IRAs,  SEPs  and 
SIMPLEs  IRA  Plans. 

Description:  The  Economic  Growth 
and  Tax  Relief  Reconciliation  Act  of 
2001  made  numerous  changes  affecting 
IRAs.  SEPs,  and  SIMPLEs  IRA  plans. 
These  changes  are  effective  beginning 
January  1,  2002.  and  to  take  advantage 
of  the  new  law.  these  retirement  plans 
must  be  amended  and  participants 
notified  of  the  amendments.  Revenue 
Procediue  2002-10  provides  guidance 
on  this  process  and  provides  an 
extended  period  for  making  the 
amendments. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions,  farms. 

Estimated  Number  of  Respondents: 
378.000. 

Estimated  Burden  Hours  Per 
Respondent:  20  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
7,371.000  hours. 
Clearance  Officer:  George  Freeland. 

Internal  Revenue  Service.  Room  5577. 

1111  Constitution  Avenue.  NW. 

Washington.  DC  20224. 
OMB  Reviewer:  Alexander  T.  Hunt  (202) 

395-7860,  Office  of  Management  and 

Budget.  Room  10202,  New  Executive 

Office  Building,  Washington,  DC 

20503.  » 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  02-7564  Filed  3-2a-02;  8:45  am) 

BUJNGCOOE  4a3O-01-P 


DEPARTMENT  OF  THE  TREASURY 

CiMtoms  Servic* 

Cancellation  of  Customs  Broker 


SUMMARY:  Pursuant  to  section  641  of  the 
Tariff  Act  of  1930  as  amended  (19  USC 
1641)  and  the  Customs  Regulations  (19 
CFR  Part  111),  the  following  Customs 
broker  licenses  are  canceled  without 
prejudice.  Because  previous  publication 
of  some  records  cannot  be  readily 
verified,  the  records  are  now  being 
published  to  ensure  Customs 
compliance  with  administrative 
requirements. 

Name,  License  Number,  and  Issuing 
Port 

Air-Sea  Forwarders,  Inc.,  03659,  San 
Francisco;  Eric  T.  Buchanan,  14452. 
Savannah;  Biu-lington  Northern  Customs 
Brokerage.  07064.  Minneapolis; 
Carmichael  International  Service. 
05314.  San  Francisco;  James  W.  Ghedi. 
07274.  Dallas/Fort  Worth;  ICE 
Company.  Inc.,  06358,  Dallas/Fort 
Worth;  Karl  Schroff  &  Associates.  07698. 
Kansas  City;  Nations  Customs  Brokers. 
Inc..  16320,  Miami;  Robert  J.  Schott. 
06518.  Baltimore. 

Some  of  these  entities  may  continue 
to  provide  broker  services  under  a 
different  brokerage  license  number. 

Dated:  March  8.  2002. 
Bonni  G.  Tischler. 

Assistant  Commissioner,  Office  of  Field 

Operations. 

[FR  Doc.  02-7536  Filed  3-28-02;  8:45  am] 

BHJJNQ  COOE  4mM»-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Revocation  of  Customs  Brolier 
Licenses 

agency:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Customs  Broker  License 
Revocations. 

summary:  Pursuant  to  section  641  of  the 
Tariff  Act  of  1930  as  amended  (19 
U.S.C.  1641)  and  the  Customs 
Regulations  (19  CFR  Part  111),  the 
following  Customs  broker  licenses  are 
revoked.  Because  previous  publication 
of  some  records  cannot  be  readily 
verified,  the  records  are  now  being 
published  to  ensure  Customs 
compliance  with  administrative 
requirements. 


agency:  Customs  Service.  Department 

of  the  Treasury. 

ACTION:  Customs  Broker  License 

Cancellations. 


Name 

License 

Port 

Beer,  Brian   

Brinkiey,  David 

H  . 
Cohen,  George 

M  . 
Davila.  Jamie    .. 

11541 
09042 

03467 

06093 

San  Francisco 
Miami 

New  York 

New  York 

Name 

License 

Port 

Ramos,  Jose  A 

Unimex  Broker- 
age, Inc  . 

05284 
12585 

Dallas/Fort 

Worth 
El  Paso 

Dated:  March  8.  2002. 
Bonni  G.  Tischler, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

[FR  Doc.  02-7533  Filed  3-28-02;  8:45  am] 

BnOJNG  CODE  4820-02-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Retraction  of  Revocation  or 
Cancellation  Notice 

agency:  Customs  Service,  Department 
of  the  Treasury. 

action:  General  Notice. 

SUMMARY:  The  following  Customs  broker 
license  numbers  were  erroneously 
included  in  a  list  of  revoked  or 
cancelled  Customs  broker  licenses. 


Name 

License 

Port  Name 

Craig  Inter- 

13252 

Cleveland 

national  . 

Virginia  H. 

11779 

.Champlain 

Venslovaitis  . 

Robert  J. 

05272 

Washington 

Schott. 

Customs  broker  licenses  nimibered 
05272, 11779,  and  13252  remain  valid. 

Dated:  March  8.  2002. 
Bonni  G.  Tisdiler, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

[FR  Doc.  02-7534  Filed  3-28-02;  8:45  am] 

BHJJNG  CODE  4S20-02-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Retraction  of  Revocation  Notice 

AGENCY:  Customs  Service.  Department 
of  the  Treasury. 

ACTION:  General  Notice. 

SUMMARY:  The  foUovring  Customs  broker 
license  was  erroneously  included  in  a 
list  of  revoked  Customs  broker  licenses. 

Tisha  Goss.  16852.  issued  through  the 
Port  of  Cleveland 

This  Customs  broker  license,  number 
16852.  remains  valid. 


^'i'>att 
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Dated:  March  8.  2002. 
Bonni  G.  Tischler, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

[FR  Doc.  02-7535  Filed  3-28-02;  8:45  am] 

8ILUNG  CODE  4820-02-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Cancellation  of  Customs  Brolcer 
License  Due  to  Death  of  the  License 
Holder 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 


t 


,CTION:  Cancellation  of  License. 


SUMMARY:  Notice  is  hereby  given  that, 
pursuant  to  19  CFR  111.53(g).  the 
following  individual  Customs  broker 
license  has  been  cancelled  due  to  death 
of  the  broker: 


Name 


feenjamin  J. 
Hernandez 


License 


09375 


Port  Name 


Seattle 


Dated:  March  8,  2002. 
Bonni  G.  Tischler, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

[FR  Doc.  02-7538  Filed  3-28-02;  8:45  am] 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Notice  of  Cancellation  of  Customs 
Brolcer  License 

kGENCY:  Customs  Service.  Department 
of  the  Treasury. 

ACTION:  General  notice. 

t '- 

SUMMARY:  Pursuant  to  section  641  of  the 
Tariff  Act  of  1930  as  amended  (19 
U.S.C.  1641)  and  the  Customs 
Regulations  [19  CFR  111.51(a)].  the 
following  Customs  broker  license  is    , 
canceled  withoi^t  prejudice. 


Name 


Seino  America, 
Inc . 


License 


10930 


Port 


Los  Angeles. 


Dated:  March.8.  2002. 
Bonni  G.  Tischler, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

[FR  Doc.  02-7537  Filed  3-28-02;  8:45  am] 

BIUJNG  CODE  4S20-02-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  637 

agency:  hiternal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
bvirden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
637,  Application  for  Registration  (For 
Certain  Excise  Tax  Activities). 
DATES:  Written  comments  should  be 
received  on  or  before  May  28,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  or  through  the  Internet 
[Allan.M.Hopkins@irs.gov),  Litemal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION:  Title: 
Application  for  Registration  For  Certain 
Excise  Tax  Activities). 

OMB  Number:  1545-0014. 

Fonn  Number:  Form  637. 

Abstract:  Form  637  is  used  to  apply 
for  excise  tax  registration.  The 
registration  applies  to  a  person  required 
to  be  registered  under  Revenue  code 
section  4101  for  purposes  of  the  Federal 
excise  tax  on  taxable  fuel  imposed 
under  Code  sections  4041  and  4071;  and 
to  certain  manufacturers  or  sellers  and 
piurchasers  that  must  register  under 
Code  section  4222  to  be  exempt  from 
the  excise  tax  on  taxable  articles.  The 
data  is  used  to  determine  if  the 
applicant  qualifies  for  the  exemption. 
Taxable  fuel  producers  are  required  by 
Code  section  4101  to  register  with  the 
Service  before  incurring  any  tax 
liability. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions,  and  farms. 

Estimated  Number  of  Respondents: 
2.000.  , 

Estimated  Time  Per  Respondent:  13 
hr.,  54  min. 

Estimated  Total  Annual  Burden 
Hours:  27,800. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  requfred  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  sununarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  19.  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-7651  Filed  3-28-02;  8:45  am] 
BILUNG  COOE  4830-O1-4> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0040] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 
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summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
to  determine  a  lender's  and  a  veteran's 
request  for  guaranty  of  a  home  loan  for 
home  improvements  and  for  the  veteran 
to  occupy  incomplete  property. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  28.  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW.  Washington.  DC  20420  or  e-mail: 
irnmkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0040"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501—3520).  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Request  for  Postponement  of 
Offsite  or  Exterior  Onsite 
Improvements — Home  Loan.  VA  Form 
26-1847. 

OMB  Control  Number:  2900-0040. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  serves  as  the 
lender's  and  veteran's  request  to  VA  for 
acceptance  of  escrow  or  other 
arrangement  to  permit  the  veteran  to 
occupy  a  property  for  which  offsite  or 
exterior  onsite  improvements  are 
incomplete.  Escrow  funds  may  only  be 
used  to  complete  the  remaining 
improvements.  This  procedure  makes  it 
possible  for  loans  to  be  guaranteed  with 
adequate  protection  for  the  veteran  and 
VA. 

Affected  Public:  Individuals  or 
households  and  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  2.500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
5.000. 

Dated:  March  21.  2002. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Information  Management  Service. 
(FR  Doc.  02-7656  Filed  3-28-02;  8:45  ami 
BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0362] 

Proposed  Information  Collection 
Activity:  Proposed  Collection: 
Comment  Request 

agency:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  determine  the 
amount  owed  to  the  holder  when  there 
is  a  default  on  a  VA  guaranteed  home 
loan. 

DATES:  Written  conmients  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  28.  2002. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0362"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  ft-om  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  infopnation  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology.  , 

Titles:  a.  Claim  Under  Loan  Guaranty, 
VA  Form  26-1874. 

b.  Supplemental  Claim  Form — 
Adjustable  Rate  Mortgages,  VA  Form 
26-1874a. 

OMB  Control  Number:  2900-0362. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Abstract:  a.  Lenders  and  holders  of 
VA  guaranteed  home  loans  use  VA 
Form  26-1874  as  notification  to  VA  of 
default  loans. 

b.  VA  Form  26-1874a  is  used  as  an 
attachment  to  VA  Form  26-1874  when 
filing  a  claim  imder  the  loan  guaranty 
resulting  from  the  termination  of  an 
Adjustable  Rate  Mortgage  Loan.  The 
information  obtained  on  both  forms  is 
essential  to  VA  in  determining  the 
amount  owed  to  the  holder  under  the 
guaranty. 

Affected  Public:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  26,139 
hours. 

a.  VA  Form  26-1874—25,806  hours. 

b.  VA  Form  26-1 874a— 333  hours. 
Estimated  Average  Burden  Per 

Respondent:  59  minutes  (average). 
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a.  VA  Form  26-1874 — 60  minutes. 

b.  VA  Form  26-1874a— 20  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Total 

Respondents:  26,S06. 

a.  VA  Form  26-1874—25,806. 

b.  VA  Form  26-1 874a— 1,000. 

Dated:  March  20.  2002. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Information  Management  Service. 
(FR  Doc.  02-7658  Filed  3-28-02:  8:45  am] 
B(LUNG  CODE  8320-01-l> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0324] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

lAGENCY:  Veterans  Benefits 
kdministration.  Department  of  Veterans 
lAffairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
bpportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revison  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  make  a  decision  on  a 
veteran's  claim  for  insurance  benefits. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  May  28,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
irmi}kess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0324"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 


or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Supplement  Physical 
Examination  Reports. 

a.  Supplemental  Physical 
Examination  Report.  VA  Form  29-8146. 

b.  Attending  Physician's  Statement, 
VA  Form  29-8158. 

c.  Supplemental  Physical 
Examination  Report  (Diabetes — 
Physician's  Report),  VA  Form  29-8160. 

OMB  Control  Number:  2900-0324. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  "The  forms  are  used  to  obtain 
complete  information  as  to  the  physical 
and/or  mental  condition  of  a  veteran 
who  has  submitted  an  application  for 
Govenmient  Life  Insurance  or 
reinstatement  of  eligibility.  The 
information  is  used  to  process  the 
insiu«d's  request. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,080 
hovirs. 

a.  VA  Form  29-8146—220  hours. 

b.  VA  Form  29-8158—1,000  hours. 

c.  VA  Form  29-8160—220  hours. 
Estimated  Average  Burden  Per 

Respondent: 

a.  VA  Form  29-8146 — 45  minutes. 

b.  VA  Form  29-8158 — 45  minutes: 

c.  VA  Form  29-8160 — 45  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

1,440. 

a.  VA  Form  29-8146—750. 

b.  VA  Form  29-8158—165. 

c.  VA  Form  29-8160—165. 
Dated:  March  20.  2002. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Sen-ice. 
[FR  Doc.  02-7659  Filed  3-28-02;  8:45  am] 
BILUNG  CODE  8320-01-l> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-NEW] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

_ *- 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  April  29,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-NEW." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503  at  (202)  395- 
7316.  Please  refer  to  "OMB  Control  No. 
2900-NEW"  in,any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Title:  VA  Multifamily  Transitional 
Housing  Loan  Guaranty  Application. 
VA  Form  10-0365. 

OMB  Control  Number:  2900-NEW. 

Type  of  Review:  New  collection. 

Abstract:  VA  is  authorized  to 
guarantee  loans  for  construction  or 
rehabilitation  of  multifamily  transitional 
housing  for  homeless  veterans.  Loans 
may  include  amounts  to  acquire  land, 
refinance  existing  loans,  finance 
acquisition  of  furniture,  equipment, 
supplies  and  materials  and  to  supply 
working  capital  for  the  organization. 
The  infqrmation  collected  is  used  to 
determine  financial  and  program  service 
provider  eligibility  and  apply  criteria  to 
rate  each  application;  and  to  obtain 
information  necessary  to  ensure 
minimal  defaults  and  delinquencies, 
interest  subsidies,  or  other  payments. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


15288 


Federal  Register / Vol.  67,  No.  61 /Friday,  March  29,  2002 /Notices 


respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  15.  2002,  at  page  2015. 

Affected  Public:  Not-for-profit 
institutions  and  State,  Local  or  Tribal 
Governments. 

Estimated  Annual  Burden:  200  hours. 

Estimated  Avemge  Burden  Per 
Respondent:  40  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents:  5. 

Dated:  March  20,  2002. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Information  Management  Service. 
(FR  Doc.  02-7657  Filed  3-28-02;  8:45  ami 
BIUJNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


Research  Advisory  Committee  on  Gulf 
War  Veterans'  Illnesses;  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  Research  Advisory  Committee 
on  Gulf  War  Veterans'  Illnesses  will 
meet  on  April  11  and  12,  2002,  at  the 
Department  of  Veterans  Affairs  Central 
Office,  810  Vermont  Avenue  NW.,  Room 
230,  Washington,  DC  20420.  On 
Thursday,  April  11,  the  meeting  will 
begin  at  8:15  a.m.  and  end  at  5:30  p.m. 
On  Friday.  April  12,  the  meeting  will 
begin  at  8:15  a.m.  and  adjourn  at  4  p.m. 
The  meeting  will  be  open  to  the  public. 

The  purpose  of  the  Committee  is  to 
provide  advice  and  make 
recommendations  to  the  Secretary  of 
Veterans  Affairs  on  proposed  research 
studies,  research  plans  and  research 
strategies  relating  to  the  health 


consequences  of  military  service  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War. 

The  meeting  will  begin  with  a 
discussion  of  the  Committee's  goals  and 
work  plan,  led  by  the  Chairman,  Mr.  Jim 
Biims  Jr.  The  Committee  will  receive 
briefings  on  research  initiatives  affecting 
Gulf  War  veterans.  Those  briefings  will 
focus  on  epidemiology,  risk  factors,  the 
nature  of  the  disease,  treatments, 
research  policies,  and  other  related 
topics.  The  meeting  will  include 
opportunities  to  discuss  the  material 
presented  in  the  briefings,  and  planning 
for  the  Committee's  first  annual  report. 

Any  member  of  the  public  wishing  to 
attend  the  meeting  or  wishing  further 
information  should  contact  Ms.  Laura 
O'Shea  at  (202)  273-5031. 


Dated:  March  22.  2002. 

By  Direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Doc.  02-7655  Filed  3-28-02;  8:45  am| 
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DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Anny 

32  CFR  Part  651 

[Army  Regulation  20O-2] 

Environmental  Analysis  of  Army 
Actions 

agency:  Department  of  the  Army.  DoD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  is  a  revision  of 
policy  and  procedures  for  implementing 
the  National  Environmental  Policy  Act 
of  1969  (NEPA)  and  Council  on 
Environmental  Quality  (CEQ) 
regulations  in  the  Code  of  Federal 
Regulations  (CFR).  These  guidelines 
replace  policy  and  procedures  found  in 
current  Army  Regulation  200-2, 
Environmental  Effects  of  Army  Actions. 
The  revision  is  necessary  to  clarify  and 
update  the  current  regulation.  Since  the 
December  1988  update  of  this  part, 
initiatives  such  as  the  National 
Performance  Review  (NPR)  have 
streamlined  the  federal  government 
through  decentralization,  reduction  and 
simplification  of  regulations,  and 
management  of  risk.  This  revised  rule 
strives  to  meet  the  spirit  of  the  NPR,  and 
Executive  Order  12861,  Elimination  of 
One-Half  of  Executive  Branch  Internal 
Regulations,  11  September  1993. 
EFFECTIVE  DATE:  March  29,  2002. 
ADDRESSES:  Army  Environmental  Policy 
Institute.  101  Marietta  Street,  Suite 
3120.  Atlanta.  GA  30303-2716. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Webster,  Army  Environmental 
Policy  Institute  at  (404)  524-9364  x298. 
SUPPLEMENTARY  INFORMATION: 

a.  Background 

Proposed  revisions  to  Army 
Regulation  200-2  (32  CFR  part  651) 
were  published  in  the  Federal  Register, 
Volume  65,  No.l74,  Part  II,  pages 
54347-54392,  September  7,  2000  for 
public  comment. 

b.  Comments  and  Responses 

Two  respondents  submitted 
comments  on  the  proposed  rule.  The 
first  respondent  was  concerned  that  all 
Environmental  Assessments  (EAs)  might 
not  be  made  available  for  public 
participation  and  conunent,  or 
published  in  the  Federal  Register.  It  is 
Army  policy  that  all  EAs  of  national 
scope  or  interest  be  published  in  the 
Federal  Register,  and  that  all  EAs  and 
draft  Findings  of  No  Significant  Impact 
(FNSIs)  be  made  available  through  local 
publication  and  public  notice.  This  part 
provides  for  such  publication  of  a  "draft 


FNSI"  for  public  comment,  after  which 
the  FNSI  is  either  finalized,  the  EA  is 
modified,  or  the  Notice  of  Intent  (NOI) 
to  prepare  an  Environmental  Impact 
Statement  (EIS)  is  published.  This  same 
respondent  was  concerned  over  the 
potential  effects  that  Army  application 
of  Conunercial  Activities  (OMB  Cir.  A- 
76)  would  have  on  the  ability  of  Army 
leaders  to  "maintain  sufficient 
capability"  to  ensure  compliance  as 
required  by  Section  651.5(e)  of  the 
proposed  revision.  Army  application  of 
Commercial  Activities  includes 
identification  of  those  employee 
functions  that  are  "government  in 
nature"  (GIN),  as  defined  in  OMB 
guidelines.  The  correct  application  of 
those  guidelines  will  satisfy  the 
concerns  voiced  by  the  respondent. 
Similarly,  the  respondent  was 
concerned  over  the  replacement  of 
career  civil  servants  with  military 
personnel  in  responsible  NEPA 
oversight  and  approval  positions.  This 
revision  clearly  places  the  responsibility 
for  an  adequately  trained  NEPA  staff  on 
the  Army  leadership  (§§651.4  (a)(2), 
(c)(l)(v),  (e)(1).  (0(4).  (g)(8),  (o)(12), 
(r)(l).  and  (r)(2)),  and  subsequent 
oversight  of  the  overall  NEPA  program 
performance  (§§651.4  (a),  (f)(6)  and 
(o)(l)).  With  respect  to  the  respondent's 
concerns  over  military  (as  opposed  to 
civilian)  control  over  NEPA 
requirements,  this  revision  adds  NEPA 
requirements  to  the  Army  Officer 
Foundation  Standards  (§651.4  (r)(l)). 
The  second  respondent  felt  that  the 
rule  would  not  insure  that  impacts  to  a 
state's  fish  and  wildlife  resources  are 
considered  and  addressed  early  in  the 
Army  NEPA  planning  process,  and 
recommended  that  a  REC  require 
documentation  of  potential  impacts  to 
wildlife  or  wildlife  habitat.  This  issue  is 
addressed  in  §§651.29  (a)(2),  (c)(1)  and 
(3),  and  (e)(1)  and  (4).  The  respondent 
believed  that  Sections  §§  651.36  (b)  and 
651.39  of  the  proposed  rule  contradict 
§  651.36  (c)  and  CEQ  Regulation  40  CFR 
§  1506.6  (a).  The  cited  sections  of  this 
proposed  rule  are  not  contradictory. 
Instead,  they  require  open  public  access 
and  encourage  participation,  as 
necessary,  to  insure  that  public 
concerns  and  issues  are  incorporated  in 
Army  decision  making.  As  an  example. 
§651.21  of  this  rule  allows  for  the 
circulation  of  a  "draft"  FNSI  which  is 
only  "finalized"  after  opportunities  for 
pubic  involvement  have  been  afforded. 
Some  discretion  on  the  timing  and 
nature  of  public  involvement  is 
afforded,  in  §  651.36  (b),  to  the 
proponents  of  an  action,  sufficient 
participation  is  required  under  this  rule 
to  insure  required  public  cognizance 


and  the  opportunity  for  more  extensive 
levels  of  participation,  at  the  discretion 
of  the  affected  public.  The  second 
respondent  also  expressed  concern  over 
the  applicability  and  desirability  of  CX 
(c)  (1)  (in  Appendix  B),  which  excludes 
areas  of  less  than  S  acres  of  disturbance, 
if  the  location  of  the  proposed  action  is 
a  wetland  or  habitat  area.  This  CX 
remains  in  this  final  rule,  as  a  proposed 
action  that  affects  wetlands,  sensitive 
habitat,  or  other  special  circumstances, 
the  CX  would  be  prohibited  under 
§  651.29.  Noted  conflicts  on  the 
maximum  length  of  an  EIS,  between 
§  651.40  and  Appendix  E  (a)  (3),  has 
been  resolved  in  this  final  rule.  Finally 
this  respondent  called  for  a  definition  of 
"Significantly  Affecting  the 
Environment"  which  is  more  consistent 
with  CEQ  Regulation  40  CFR  1508.27, 
and  this  change  has  been  made  in  this 
final  rule. 

c.  Administrative  Requirements 

The  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5. 
U.S.C.  601  et  seq.,  requires  that  a 
regulation  that  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  small 
businesses,  or  small  organization  must 
include  an  initial  regulatory  flexibility 
analysis  describing  the  regulation's 
impact  on  small  entities.  Such  an 
action,  however,  need  not  be 
undertaken  if  the  agency  has  certified 
that  the  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Department  of  the  Army  has 
considered  the  impact  of  this  part  under 
the  Regulatory  Flexibility  Act.  It  has 
been  certified  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  Paperwork  Reduction  Act 

This  part  does  not  involve  the 
collection  of  information  and  therefore 
is  not  subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Executive  Order  13132,  Federalism 

Executive  Order  13132  requires  that 
Executive  departments  and  agencies 
identify  regulatory  actions  that  have 
signfficant  federalism  implications.  A 
regulation  has  federalism  implications  if 
it  has  substantial  direct  effects  on  the 
States,  on  the  relationship  or 
distribution  of  power  between  the 
Federal  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  This  olrganization  has 
determined  that  this  rule  has  no 
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federalism  implications  that  warrant  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
13132. 

Executive  Order  12630,  Government 
Action  and  Interference  With 
Constitutionally  Protected  Property 
Rights 

I   This  rule  is  issued  with  respect  to  the 
National  Environmental  Policy  Act  of 
1969  and  therefore  establishes  the 
Army's  responsibilities  for  the  early 
integration  of  environmental 
consideration  into  planning  and 
decision-making.  This  rule  should  not 
impact  the  provisions  of  Executive 
Order  12630  or  the  Private  Property 
Rights  Act. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

I    This  rule  is  not  a  significant 
regulatory  action  pursuant  to  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30. 1993.  The 
revision  is  not  a  "major"  rule  within  the 
meaning  of  Executive  Order  12866.  The 
effect  on  the  economy  will  be  less  than 
$100  million.  The  rule  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
geographic  regions,  or  Federal,  State,  or 
local  government  agencies.  The  rule  will 
not  have  a  significant  adverse  impact  on 
competition,  employment,  investment 
i)roductivity,  innovation,  or  on  the 
Ability  of  a  United  States-based 
enterprise  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Execu  tive  Order  1 28  75  Enhancing  the 
Intergovernmental  Partnership 

The  rule  does  not  impose  non- 
statutory unfunded  mandates  on  small 
governments  and  is  not  subject  to  the 
requirements  of  the  executive  order. 

Executive  Order  12988.  Civil  Justice 

This  rule  is  in  compliance  with  the 
provisions  and  requirements  of 
Executive  Order  12988. 

Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

The  rule  is  issued  with  respect  to 
existing  environmental  guidelines  and 
laws.  Therefore,  this  rule  should  not 
directly  impact  this  executive  order. 

Unfunded  Mandates  Act 

This  revision  does  not  impose  an 
enforceable  duty  upon  the  private  sector 
nor  does  it  impose  unfunded  mandates 
on  small  governments  and  therefore  is 
not  subject  to  the  requirements  of  the 
Unfunded  Mandates  Reform  Act. 


National  Environmental  Policy  Act 

This  part  implements  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  and  establishes  the  Army's 
policies  and  responsibilities  for  the 
early  integration  of  environmental 
considerations  into  planning  and 
decision-making. 

Submission  to  Congress  and  the 
Comptroller  General  of  the  General 
Accounting  Office 

Pursuant  to  Section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  Army  will  submit  a  report 
containing  this  rule  to  the  U.S.  Senate, 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office.  This  rule  is  not  a 
major  rule  within  the  meaning  of 
Section  804(2)  of  the  Administrative 
Procedures  Act,  as  amended. 

List  of  Subjects  in  32  CFR  Part  651 

Ecology,  Environmental  impact 
statements.  Environmental  protection, 
Natural  resources. 

Dated:  December  6.  2001. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health),  DASA  (ESOH). 

For  the  reasons  as  set  forth  in  the 
preamble,  32  CFR  Part  651  is  revised  to 
read  as  follows: 

PART  651— ENVIRONMENTAL 
ANALYSIS  OF  ARMY  ACTIONS  (AR 
200-2) 

Subpart  A— 4ntroductk>n 

Sec. 

651.1  Purpose. 

651.2  References. 

651.3  Explanation  of  abbreviations  and 
terms. 

651.4  Responsibilities. 

651.5  Army  policies. 

651.6  NEPA  analysis  staffing. 

651.7  Delegation  of  authority  for  non- 
acquisition  systems. 

651.8  Disposition  of  final  documents. 

Subpart  B— National  Environmental  Policy 
Act  and  the  Decision  Process 

6511.9     Introduction. 

651.10  Actions  requiring  environmental 
analysis. 

651.11  Environmental  review  categories. 

651.12  Determining  appropriate  level  of 
NEPA  analysis. 

651.13  Classified  actions. 

651.14  Integration  with  Army  planning. 

651.15  Mitigation  and  monitoring. 

651.16  Cumulative  impacts. 

651.17  Environmental  justice. 

Subpart  C— Records  and  Documents 

651.18  Introduction. 


651.19  Record  of  Environmental 
Consideration. 

651.20  Environmental  Assessment. 

651.21  Finding  of  No  Significant  Impact. 

651.22  Notice  of  Intent. 

651.23  Environmental  Impact  Statement. 

651.24  Supplemental  EAs  and 
Supplemental  EISs. 

651.25  Notice  of  Availability. 

651.26  Record  of  Decision. 

651.27  Programmatic  NEPA  Analyses. 

Subpart  D — Categorical  Exclusions 

651.28  Introduction. 

651.29  Determining  when  to  use  a  CX 
(screening  criteria).  -^ 

651.30  exactions. 

651.31  Modification  of  the  CX  list. 

Subpart  E— Environmental  Assessment 

651.32  Introduction. 

651.33  Actions  normally  requiring  an  EA. 

651.34  EA  components. 

651.35  Decision  process. 

651.36  Public  involvement. 

651.37  Public  availability. 

651.38  Existing  environmental  assessments. 

651.39  Significance. 

Subpart  F— Environmental  Impact 
Statement 

651.40  Introduction. 

651.41  Conditions  requiring  an  EIS. 

651.42  Actions  normally  requiring  an  EIS. 

651 .43  Format  of  the  EIS. 

651.44  Incomplete  information. 

651.45  Steps  in  preparing  and  processing 
an  EIS. 

651.46  Existing  EISs. 

Figures  4  Through  8  to  Subpart  F  of  Part 
651 

Subpart  G — Public  Involvement  and  the 
Scoping  Process 

651.47  Public  involvement. 

651.48  Scoping  process. 

651.49  Preliminary  phase. 

651.50  Public  interaction  phase. 

651.51  The  final  phase. 

651.52  Aids  to  information  gathering. 

651.53  Modifications  of  the  scoping 
process. 

Subpart  H— Environmental  Effects  of  Major 
Army  Action  Abroad 

651.54  Introduction. 

651.55  Categorical  exclusions. 

651.56  Responsibilities. 
Appendix  A  to  Part  651— References 
Appendix  B  to  Part  651 — Categorical 

Exclusions 
Appendix  C  to  Part  651 — Mitigation  and 

Monitoring 
Appendix  D  to  Part  651— Public  Participation 

Plan 
Appendix  E  to  Part  651— Content  of  the 

Environmental  Impact  Statement 
Appendix  F  to  Part  651— Glossary 

Authority:  42  U.S.C.  4321  et  seq.;  40  CFR 
Parts  1500-1508;  E.O.  12114,  44  FR  1957,  3 
CFR,  1979  Comp.,  p.  356. 
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Subpart  A— Introduction 

§651.1     Purpose. 

(a)  This  part  implements  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  setting  forth  the  Army's 
policies  and  responsibilities  for  the 
early  integration  of  environmental 
considerations  into  planning  and 
decision-making. 

(b)  This  part  requires  environmental 
analysis  of  Army  actions  affecting 
human  health  and  the  environment; 
providing  criteria  and  guidance  on 
actions  normally  requiring 
Environmental  Assessments  (EAs)  or 
Environmental  Impact  Statements 
(EISs).  and  listing  Army  actions  that  are 
categorically  excluded  from  such 
requirements,  provided  specific  criteria 
are  met. 

(c)  This  part  supplements  the 
regulations  of  the  Council  on 
Environmental  Quality  (CEQ)  in  the 
Code  of  Federal  Regulations  (CFR)  (40 
CFR  parts  1500-1508)  for  Army  actions, 
and  must  be  read  in  conjimction  with 
them. 

(d)  All  Army  acquisition  programs 
must  use  this  part  in  conjunction  with 
Department  of  Defense  (DOD)  5000.2-R 
(Mandatory  Procedures  for  Major 
Defense  Acquisition  Programs  and 
Major  Automated  Information  Systems). 

(e)  This  part  applies  to  actions  of  the 
Active  Army  aad  Army  Reserve,  to 
functions  of  the  Army  National  Guard 
(ARNG)  involving  federal  funding,  and 
to  fimctions  for  which  the  Army  is  the 
DOD  executive  agent.  It  does  not  apply 
to  Civil  Works  functions  of  the  US  Army 
Corps  of  Engineers  (USAGE)  or  to 
combat  or  combat-related  activities  in  a 
combat  or  hostile  fire  zone.  Operations 
Other  Than  War  (OOTW)  or  StabiUty 
and  Support  Operations  (SASO)  are 
subject  to  the  provisions  of  this  part  as 
specified  in  Subpart  H  of  this  part.  This 
part  apphes  to  relevant  actions  within 
the  United  States,  which  is  defined  as 
all  States;  the  District  of  Columbia; 
territories  and  possessions  of  the  United 
States;  and  all  waters  and  airspace 
subject  to  the  territorial  jurisdiction  of 
the  United  States.  The  territories  and 
possessions  of  the  United  States  include 
the  Virgin  Islands.  American  Samoa. 
Wake  Island,  Midway  Island.  Guam. 
Pahnyra  Island.  Johnston  Atoll.  Navassa 
Island,  and  Kingman  Reef.  This 
regulation  also  applies  to  actions  in  the 
Conunonwealths  of  Puerto  Rico  and  the 
Northern  Marianas,  the  Republic  of  the 
Marshall  Islands,  and  the  Federated 
States  of  Micronesia  and  Palau 
(Republic  of  Belau).  In  addition,  this 
part  addresses  the  responsibility  of  the 
Army  for  the  assessment  and 
consideration  of  environmental  effects 


for  peacetime  SASO  operations 
worldwide.  Throughout  this  part, 
emphasis  is  placed  upon  quality 
analysis  of  environmental  effects,  not 
the  production  of  documents. 
Documentation  is  necessary  to  present 
and  staff  results  of  the  analyses,  but  the 
objective  of  NEPA  and  Army  NEPA 
policy  is  quality  analysis  in  support  of 
the  Army  decision  maker.  The  term 
"analysis"  also  includes  any  required 
documentation  to  support  the  analysis, 
coordinate  NEPA  requirements,  and 
inform  the  public  and  the  decision 
maker. 

§651.2    References. 

Required  and  related  publications  and 
referenced  forms  are  listed  in  Appendix 
A  of  this  part. 

§  651 .3    Explanation  of  at>breviatk>ns  and 
tenns. 

Abbreviations  and  special  terms  used 
in  this  part  are  explained  in  the  glossary 
in  Appendix  F  of  this  part. 

§651.4    Responsit>iltties. 

(a)  The  Assistant  Secretary  of  the 
Army  (Installations  and  Envimnment) 
(ASA(I&-E)).  ASA(I&E)  is  designated  by 
the  Secretary  of  the  Army  (SA)  as  the 
Army's  responsible  official  for  NEPA 
policy,  guidance,  and  oversight.  In 
meeting  these  responsibilities,  ASA(I&E) 
will: 

(1)  Maintain  liaison  with  the  Office  of 
the  Secretary  of  Defense  (OSD),  Office  of 
Management  and  Budget  (0MB), 
Council  on  Enviroimiental  Quality 
(CEQ),  Enviroimiental  Protection 
Agency  (EPA),  Congressional  oversight 
committees,  and  other  federal,  state,  and 
local  agencies  on  Army  environmental 
policies. 

(2)  Review  NEPA  training  at  all  levels 
of  the  Army,  including  curricula  at 
Army,  DOD,  other  service,  other  agency, 
and  private  institutions;  and  ensure 
adequacy  of  NEPA  training  of  Army 
personnel  at  all  levels. 

(3)  Establish  an  Army  library  for  EAs 
and  EISs,  which  will  serve  as: 

(i)  A  means  to  ascertain  adherence  to 
the  policies  set  forth  in  this  part,  as  well 
as  potential  process  improvements;  and 

(li)  A  technical  resoiute  for 
proponents  and  preparers  of  NEPA 
documentation. 

(b)  The  Assistant  Secretary  of  the 
Army  (Acquisition,  Logistics,  and 
Technology)  (ASA(AL6'T)).  ASA(AL&T) 
will: 

(1)  Under  oversight  of  the  ASA(I&E), 
execute  those  NEPA  policy  provisions 
contained  herein  that  pertain  to  the 
ASA(AL&T)  responsibilities  in  the 
Army  materiel  development  process,  as 
described  in  Army  Regulation  (AR)  70- 
1,  Army  Acquisition  Policy. 


(2)  Prepare  policy  for  the  Army 
Acquisition  Executive  (AAE)  to  develop 
and  administer  a  process  of  review  and 
approval  of  environmental  analyses 
during  the  Army  materiel  development 
process. 

(3)  Prepare  research,  development, 
test,  and  evaluation  (RDT&E)  and 
procurement  budget  justifications  to 
support  Materiel  Developer  (MATDEV) 
implementation  of  NEPA  provisions. 

(c)  The  Army  Acquisition  Executive 
(AEE).  The  AAE  will,  imder  the  Army 
oversight  responsibilities  assigned  to 
ASA(I&E): 

(1)  Administer  a  process  to:  ^ 
(i)  Execute  all  those  NEPA  policy 

provisions  contained  herein  that  pertain 
to  all  acquisition  category  (ACAT) 
programs,  projects,  and  products; 

(ii)  Ensure  that  Milestone  Decision 
Authorities  (MDAs).  at  all  levels,  assess 
the  effectiveness  of  enviromnental 
analysis  in  all  phases  of  the  system 
acquisition  process,  including  legal 
review  of  these  requirements; 

(iii)  Establish  resource  requirements 
and  program,  plan,  and  budget  exhibits 
for  inclusion  in  aimual  budget 
decisions; 

(iv)  Review  and  approve  NEPA 
dociunentation  at  appropriate  times 
during  materiel  development,  in 
conjunction  with  acquisition  phases  and 
milestone  reviews  as  established  in  the 
Acquisition  Strategy;  and 

(v)  Establish  NEPA  responsibility  and 
awareness  training  requirements  for 
Army  Acquisition  Corps  personnel. 

(2)  Ensure  Program  Executive  Officers 
(PEOs).  Deputies  for  Systems 
Acquisition  (DSAs),  and  direct-reporting 
Program  Managers  (PMs)  will: 

(i)  Supervise  assigned  programs, 
projects,  and  products  to  ensure  that 
each  environmental  analysis  addresses 
all  applicable  environmental  laws, 
executive  orders,  and  regulations. 

(ii)  Ensure  that  environmental     ^ 
considerations  are  integrated  into 
system  acquisition  plans/strategies.  Test 
and  Evaluation  Master  Plans  (TEMPs) 
and  Materiel  Fielding  Plans. 
Demilitarization/Disposal  Plans,  system 
engineering  reviews/Integrated  Process 
Team  (IPT)  processes,  and  Overarching 
Integrated  Process  Team  (OIPT) 
milestone  review  processes. 

(iii)  Coordinate  environmental 
analysis  with  appropriate  organizations 
to  include  enviromnental  offices  such  as 
Army  Acquisition  Pollution  Prevention 
Support  Office  (AAPPSO)  and  U.S. 
Army  Environmental  Center  (USAEC) 
and  operational  offices  and 
organizations  such  as  testers 
(developmental/operational),  producers, 
users,  and  disposal  offices. 


■t  119.00. 
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(3)  Ensure  Program.  Project.  Product 
Managers,  and  other  MATDEVs  will: 

(i)  Initiate  the  environmental  analysis 
process  prescribed  herein  upon 
receiving  the  project  office  charter  to 
conunence  the  materiel  development 
process,  and  designate  a  NEPA  point  of 
contact  (POC)  to  the  Director  of 
Environmental  Programs  (DEP). 

(ii)  Integrate  the  system's 
environmental  analysis  (including 
NEPA)  into  the  system  acquisition 
strategy,  milestone  review  planning, 
system  engineering,  and  preliminary 
design,  critical  design,  and  production 
readiness  reviews. 

(iii)  Apply  poUcies  and  procedures  set 
forth  in  this  part  to  programs  and 
actions  within  their  organizational  and 
staff  responsibility. 

(iv)  Coordinate  with  installation 
managers  and  incorporate  comments 
and  positions  of  others  (such  as  the ' 
Assistant  Chief  of  Staff  for  Installation 
Management  (ACSIM)  and 
environmental  offices  of  the 
development  or  operational  testers, 
producers,  users,  and  disposers)  into  the 
decision-making  process. 

(v)  Initiate  the  aneilysis  of 
environmental  considerations,  assess 
the  environmental  consequences  of 
proposed  programs  and  projects,  and 
imdergo  environmental  analysis,  as 
appropriate. 

(vi)  Maintain  the  administrative 
record  of  the  program's  environmental 
analysis  in  accordance  with  this  part. 

(vii)  Coordinate  with  local  citizens 
and  other  affected  parties,  and 
incorporate  appropriate  comments  into 
NEPA  analyses. 

(viii)  Coordinate  with  ASA(I&E)  when 
NEPA  analyses  for  actions  imder  AAE 
purview  require  publication  in  the 
Federal  Register  (FR). 

(d)  The  Deputy  Chief  of  Staff  for 
Operations  and  Plans  (DCSOPS). 
DCSOPS  is  the  proponent  for  Training 
and  Operations  activities.  DCSOPS  will 
ensure  that  Major  Army  Conunands 
(MACOMs)  support  and/or  perform,  as 
appropriate,  NEPA  analysis  of  fielding 
issues  related  to  specific  local  or 
regional  concerns  when  reviewing 
Materiel  Fielding  Plans  prepared  by 
Combat  Developers  (CBTDEVs)  or 
MATDEVs.  This  duty  will  include  the 
coordination  of  CBTDEV  and  MATDEV 
information  with  appropriate  MACOMs 
and  Deputy  Chief  of  Staff  for  Logistics 
(DCSLOG). 

(e)  The  Assistant  Chief  of  Staff  for 
Installation  Management  (ACSIM). 
ACSIM  is  responsible  for  coordinating, 
monitoring,  and  evaluating  NEPA 
activities  within  the  Army.  The 
Enviroimiental  Programs  Directorate  is 
the  Army  Staff  (ARSTAF)  POC  for 


environmental  matters  and  serves  as  the 
Army  staff  advocate  for  the  Army  NEPA 
requirements  contained  in  this  part.  The 
ACSIM  will: 

(1)  Encourage  environmental 
responsibility  and  awareness  among 
Army  personnel  to  most  effectively 
implement  the  spirit  of  NEPA. 

(2)  Establish  and  maintain  the 
capability  (personnel  and  other 
resources)  to  comply  with  the 
requirements  of  this  part.  This 
responsibility  includes  the  provision  of 
an  adequately  trained  and  educated  staff 
to  ensure  adherence  to  the  policies  and 
procedures  specified  by  this  part. 

(f)  The  Director  of  Environmental 
Programs.  The  director,  with  support  of 
the  U.S.  Army  Environmental  Center, 
and  under  the  ACSIM,  will: 

(1)  Advise  Army  agencies  in  the 
preparation  of  NEPA  analyses,  upon 
request. 

(2)  Review,  as  requested,  NEPA 
analyses  submitted  by  the  Army,  other 
DOD  components,  and  other  federal 
agencies. 

(3)  Monitor  proposed  Army  policy 
and  program  documents  that  have 
environmental  implications  to 
determine  compliance  with  NEPA 
requirements  and  ensure  integration  of 
environmental  considerations  into 
decision-making  and  adaptive 
management  processes. 

(4)  Propose  and  develop  Army  NEPA 
guidance  pursuant  to  policies 
formulated  by  ASA(I&E). 

(5)  Advise  project  proponents 
regarding  support  and  defense  of  Army 
NEPA  requirements  through  the 
budgeting  process. 

(6)  Provide  NEPA  process  oversight, 
in  support  of  ASA(I&E),  and,  as 
appropriate,  technical  review  of  NEPA 
documentation. 

(7)  Oversee  proponent 
implementation  and  execution  of  NEPA 
requirements,  and  develop  and  execute 
programs  and  initiatives  to  address 
problem  areas. 

(8)  Assist  the  ASA{I&E)  in  the 
evaluation  of  formal  requests  for  the 
delegation  of  NEPA  responsibilities  on  a 
case-by-case  basis.  This  assistance  will 
include: 

(i)  Determination  of  technical 
sufficiency  of  the  description  of 
proposed  action  and  alternatives 
(DOPAA)  when  submitted  as  part  of  the 
formal  delegation  request  (§  651.7). 

(ii)  Coordination  of  the  action  with 
the  MACOM  requesting  the  delegation. 

(9)  Periodically  provide  ASA(I&E) 
with  a  simunary  analysis  and 
recommendations  an  needed 
improvements  in  poficy  and  guidance  to 
Army  activities  concerning  NEPA 


implementation,  in  support  of  ASA{I&E) 
oversight  responsibilities. 

(10)  Advise  headquarters  proponents 
on  how  to  secure  funding  and  develop 
programmatic  NEPA  analyses  to  address 
actions  that  are  Army- wide,  where  a 
programmatic  approach  would  be 
appropriate  to  address  the  action. 

(11)  Designate  a  NEPA  PM  to 
coordinate  the  Army  NEPA  program  and 
notify  ASA(I&E)  of  the  designation. 

(12)  Maintain  manuals  and  guidance 
for  NEPA  analyses  for  major  Army 
programs  in  hard  copy  and  make  this 
guidance  available  on  the  World  Wide 
Web  (WWW)  and  other  electronic 
means. 

(13)  Maintain  a  record  of  NEPA  POCs 
in  the  Army,  as  provided  by  the 
MACOMs  and  other  Army  agencies. 

(14)  Forward  electronic  copies  of  all 
EAs,  and  EISs  to  AEG  to  ensure 
inclusion  in  the  Army  NEPA  library; 
and  ensure  those  same  documents  are 
forwarded  to  the  Defense  Technical 
Information  Center  (DTIC). 

(g)  Heads  of  Headquarters,  Army 
agencies.  The  heads  of  headquarters. 
Army  agencies  will: 

(1)  Apply  policies  and  procedures 
herein  to  programs  and  actions  within 
their  staff  responsibility  except  for  state- 
funded  operations  of  the  Army  National 
Guard  (ARNG). 

(2)  Task  the  appropriate  component 
with  preparatiojo  of  NEPA  analyses  and 
documentation. 

(3)  Initiate  the  preparation  of 
necessary  NEPA  analyses,  assess 
proposed  programs  and  projects  to 
determine  their  environmental 
consequences,  and  initiate  NEPA 
documentation  for  circulation  and 
review  along  with  other  planning  or 
decision-making  documents.  These 
other  documents  include,  as 
appropriate,  completed  DD  Form  1391 
(Military  Construction  Project  Data). " 
Case  Study  and  Justification  Folders, 
Acquisition  Strategies,  and  other 
documents  proposing  or  supporting 
proposed  programs  or  projects. 

(4)  Coordinate  appropriate  NEPA 
analyses  with  ARSTAF  agencies. 

(5)  Designate,  record,  and  report  to  the 
DEP  the  identity  of  the  agency's  single 
POC  for  NEPA  considerations. 

(6)  Assist  in  the  review  of  NEPA 
documentation  prepared  by  DOD  and 
other  Army  or  federal  agencies,  as 
requested. 

(7)  Coordinate  proposed  directives, 
instructions,  regulations,  and  major 
policy  publications  that  have 
environmental  implications  with  the 
DEP. 

(8)  Maintain  the  capability  (personnel 
and  other  resources)  to  comply  with  the 
requirements  of  this  part  and  include 
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provisions  for  ^4EPA  requirements 
through  the  Program  Planning  and 
Budget  Execution  System  (PPBES) 
process. 

(h)  The  Assistant  Secretary  of  the 
Army  for  Financial  Management 
(ASA(FM)).  ASA(FM)  will  establish 
procediu«s  to  ensure  that  NEPA 
requirements  are  supported  in  annual 
authorization  requests. 

(i)  The  fudge  Advocate  General 
(TJAG).  TJAG  wilt  provide  legal  advice 
to  the  Army  Staff  and  assistance  in 
NEPA  interpretation,  federal 
implementing  regulations,  and  other 
applicable  legal  authority;  determine  the 
legal  sufficiency  for  Army  NEPA 
documentation;  and  interface  with  the 
Army  General  Counsel  (GC)  and  the 
Department  of  Justice  on  NEPA-related 
litigation. 

(j)  The  Army  General  Counsel.  The 
Army  General  Counsel  will  provide 
legal  advice  to  the  Secretary  of  the  Army 
on  all  environmental  matters,  to  include 
interpretation  and  compliance  with 
NEPA  and  federal  implementing 
regulations  and  other  applicable  legal 
authority. 

(k)  The  Surgeon  General.  The  Surgeon 
General  will  provide  technical  expertise 
and  guidance  to  NEPA  proponents  in 
the  Army,  as  requested,  in  order  to 
assess  public  health,  industrial  hygiene, 
and  other  health  aspects  of  proposed 
programs  and  projects. 

(1)  The  Chief.  Public  Affairs.  The 
Chief.  Public  Affairs  will: 

(1)  Provide  guidance  on  issuing 
public  announcements  such  as  Findings 
of  No  Significant  Impact  (FNSIs), 
Notices  of  Intent  (NOIs),  scoping 
procedures.  Notices  of  Availability 
(NOAs).  and  other  public  involvement 
activities;  and  establish  Army 
procedures  for  issuing/announcing 
releases  in  the  FR. 

(2)  Review  and  coordinate  planned 
announcements  on  actions  of  national 
interest  with  appropriate  ARSTAF 
elements  and  the  Office  of  the  Assistant 
Secretary'  of  Defense  for  Public  Affairs 
{OASD(PA)). 

(3)  Assist  in  the  issuance  of 
appropriate  press  releases  to  coincide 
with  the  publication  of  notices  in  the 
FR. 

(4)  Provide  assistance  to  MACOM  and 
installation  Public  Affairs  Officers 
(PAOs)  regarding  the  development  and 
release  of  public  involvement  materials. 

(m)  The  Chief  of  Legislative  Liaison. 
The  Chief  of  Legislative  Liaison  will 
notify  Members  of  Congress  of 
impending  proposed  actions  of  national 
concern  or  interest.  The  Chief  will: 

(1)  Provide  guidance  to  proponents  at 
all  levels  on  issuing  Congressional 


notifications  on  actions  of  national 
concern  or  interest. 

(2)  Review  planned  congressional 
notifications  on  actions  of  national 
concern  or  interest. 

(3)  Prior  to  (and  in  concert  with)  the 
issuance  of  press  releases  and 
publications  in  the  FR,  assist  in  the 
issuance  of  congressional  notifications 
on  actions  of  national  concern  or 
interest. 

(n)  Commanders  ofMACOMs,  the 
Director  of  the  Army  National  Guard, 
and  the  U.S.  Army  Reserve  Commander. 
Commanders  of  MACOMs,  the  Director 
of  the  Army  National  Guard,  and  the 
U.S.  Army  Reserve  Commander  will: 

(1)  Monitor  proposed  actions  and 
programs  within  their  commands  to 
ensure  compliance  with  this  part, 
including  mitigation  monitoring, 
utilizing  Environmental  Compliance 
Assessment  System  (EGAS).  Installation 
Status  Report  (ISR),  or  other 
mechanisms. 

(2)  Task  the  proponent  of  the 
proposed  action  with  funding  and 
preparation  of  NEPA  documentation 
and  involvement  of  the  public. 

(3)  Ensure  that  any  proponent  at  the 
MACOM  level  initiates  the  required 
environmental  analysis  early  in  the 
planning  process,  plans  the  preparation 
of  necessary  NEPA  documentation,  and 
uses  the  analysis  to  aid  in  the  final 
decision. 

(4)  Assist  in  the  review  of  NEPA 
documentation  prepared  by  DOD  and 
other  Army  or  federal  agencies,  as 
requested. 

(5)  Maintain  official  record  copies  of 
all  NEPA  documentation  for  which  they 
are  the  proponent,  and  file  electronic 
copies  of  those  EAs,  and  final  EISs  with 
AEG. 

(6)  Provide  coordination  with 
Headquarters,  Department  of  the  Army 
(HQDA)  for  proposed  actions  that  have 
either  significant  impacts  requiring  an 
EIS  or  are  of  national  interest.  This 
process  will  require  defining  the 
purpose  and  need  for  the  action, 
alternatives  to  be  considered,  and  other 
information,  as  requested  by  HQDA.  It 
also  must  occur  early  in  the  process  and 
prior  to  an  irretrievable  commitment  of 
resources  that  will  prejudice  the 
ultimate  decision  or  selection  of 
alternatives  (40  CFR  1506.1).  When 
delegated  signature  authority  by  HQDA, 
this  process  also  includes  the 
responsibility  for  complying  with  this 
part  and  associated  Anny 
environmental  policy. 

(7)  Approve  and  forward  NEPA 
documentation,  as^appropriate,  for 
actions  imder  their  rfiirview. 

(8)  In  the  case  of  the  Director,  ARNG, 
or  his  designee,  approve  all  federal 


NEPA  documentation  prepared  by  all 
ARNG  activities. 

(9)  Ensure  environmental  information 
received  from  MATDEVs  is  provided  to 
appropriate  field  sites  to  support  site- 
specific  environmental  analysis  and 
NEPA  requirements. 

(10)  Designate  a  NEPA  PM  to 
coordinate  the  MACOM  NEPA  program 
and  maintain  quality  control  of  NEPA 
analyses  and  documentation  that  are 
processed  through  the  command. 

(11)  Budget  for  resources  to  maintain 
oversight  of  NEPA  and  this  part. 

(0)  Installation  Commanders; 
Commanders  of  U.S.  Army  Reserve 
Support  Commands;  and  The  Adjutant 
Generals  of  the  Army  National  Guard. 
Installation  Commanders;  Commanders 
of  U.S.  Army  Reserve  Support 
Commands;  and  The  Adjutant  Generals 
of  the  Armv  National  Guard  will: 

(1)  Establish  an  installation 
(command  organization)  NEPA  program 
and  evaluate  its  performance  through 
the  Environmental  Quality  Control 
Conunittee  (EQCC)  as  required  by  AR 
200-1 ,  Enviroiunental  Protection  and 
Enhancement. 

(2)  Designate  a  NEPA  POC  to 
coordinate  and  manage  the  installation's 
(commsmd  organization's)  NEPA 
program,  integrating  it  into  all  activities 
and  programs  at  the  installation.  The 
installation  commander  will  notify  the 
MACOM  of  the  designation. 

(3)  Establish  a  process  that  ensures 
coordination  with  the  MACOM,  other 
installation  staff  elements  (to  include 
PAOs  and  tenants)  and  others  to 
incorporate  NEPA  requirements  early  in 
the  planning  of  projects  and  activities. 

(4)  Ensure  that  actions  subject  to 
NEPA  are  coordinated  with  appropriate 
installation  organizations  responsible 
for  such  activities  as  master  planning, 
natural  and  cultural  resovux:es 
management,  or  other  installation 
activities  and  programs.  , 

(5)  Ensure  that  funding  for 
enviroiunental  analysis  is  prioritized 
and  planned,  or  otherwise  arranged  by 
the  proponent,  and  that  preparation  of 
NEPA  analyses,  including  the 
involvement  of  the  public,  is  consistent 
with  the  requirements  of  this  part. 

(6)  Approve  NEPA  analyses  for 
actions  under  their  purview.  The 
Adjutant  General  will  review  and 
endorse  documents  and  forward  to  the 
NGB  for  final  approval. 

(7)  Ensure  the  proponent  initiates  the 
NEPA  analysis  of  environmental 
consequences  and  assesses  the 
environmental  consequences  of 
proposed  programs  and  projects  early  in 
the  planning  process. 

(8)  Assist  in  the  review  of  NEPA 
analyses  affecting  the  installation  or 
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activity,  and  those  prepared  by  DOD 
and  other  Army  or  federal  agencies,  as 
requested. 

(9)  Provide  information  through  the 
chain  of  conunand  on  proposed  actions 
of  national  interest  to  higher 
headquarters  prior  to  initiation  of  NEPA 
documentation. 

(10)  Maintain  official  record  copies  of 
all  NEPA  documentation  for  which  they 
are  the  proponent  and  forward 
electronic  copies  of  those  final  EISs  and 
EAs  through  the  MACOM  to  AEC. 

.  (11)  Ensure  that  the  installation 
proponents  initiate  required 
environmental  analyses  early  in  the 
planning  process  and  plan  the 
preparation  of  necessary  NEPA 
documentation. 

(12)  Ensure  NEPA  awareness  and/or 
training  is  provided  for  professional 
staff,  installation-level  proponents,  and 
document  reviewers  (for  example, 
master  plaiming,  range  control,  etc.). 

(13)  Solicit  support  from  MACOMs, 
CBTDEVs,  and  MATDEVs,  as 
appropriate,  in  preparing  site-specific 
environmental  analysis. 

(14)  Ensure  that  local  citizens  are 
aware  of  and,  where  appropriate, 
involved  in  NEPA  analyses,  and  that 
public  comments  are  obtained  and 
considered  in  decisions  regarding 
proposals. 

1  (15)  Use  environmental  impact 
analyses  to  determine  the  best 
alternatives  from  an  environmental 
perspective,  and  to  ensure  that  these 
determinations  are  part  of  the  Army 
decision  process. 

(p)  Environmental  Officers. 
Environmental  officers  (at  the 
Installation,  MACOM,  and  Army 
activity  level)  shall,  under  the  authority 
of  the  Installation  Commander; 
Commanders  of  U.S.  Army  Reserves 
Regional  Support  Conunernds;  and 
Director  NGB-ARE  (Installation 
Conunanders): 

(1)  Represent  the  Installation, 
MACOM,  or  activity  Conunander  on 
NEPA  matters. 

(2)  Advise  the  proponent  on  the 
selection,  preparation,  and  completion 
of  NEPA  analyses  and  documentation. 
This  approach  will  include  oversight  on 
behalf  of  the  proponent  to  ensure 
adequacy  and  support  for  the  proposed 
action,  including  mitigation  monitoring. 

(3)  Develop  and  publish  local 
guidance  and  procedures  for  use  by 
NEPA  proponents  to  ensure  that  NEPA 
documentation  is  procedurally  and 
technically  correct.  (This  includes 
approval  of  Records  of  Enviroiunental 
Consideration  (RECs).) 

(4)  Identify  any  additional 
environmental  information  needed  to 


support  informed  Army  decision- 
making. 

(5)  Budget  for  resources  to  maintain 
oversight  with  NEPA  and  this  part. 

(6)  Assist  proponents,  as  necessary,  to 
identify  issues,  impacts,  and  possible 
alternatives  and/or  mitigations  relevant 
to  specific  proposed  actions. 

(7)  Assist,  as  required,  in  monitoring 
to  ensure  that  specified  mitigation 
measures  in  NEPA  analyses  are 
accomplished.  This  monitoring  includes 
assessing  the  effectiveness  of  the 
mitigations. 

(8)  Ensure  completion  of  agency  and 
community  coordination. 

(q)  Proponents.  Proponents  at  all 
levels  will: 

(1)  Identify  the  proposed  action,  the 
purpose  and  need,  and  reasonable 
alternatives  for  accomplishing  the 
action. 

(2)  Fund  and  prepare  NEPA  analyses 
and  documentation  for  their  proposed 
actions.  This  responsibility  will  include 
negotiation  for  matrix  support  and 
services  outside  the  chain  of  command 
when  additional  expertise  is  needed  tc 
prepare,  review,  or  otherwise  support 
the  development  and  approval  of  NEPA 
analyses  and  documentation.  These 
NEPA  costs  may  be  borne  by  successful 
contract  offerors. 

(3)  Ensiue  accuracy  and  adequacy  of 
NEPA  analyses,  regardless  of  the  author. 
This  work  includes  incorporation  of 
comments  from  appropriate  servicing 
Army  environmental  and  legal  staffs. 

(4)  Ensure  adequate  opportunities  for 
public  review  and  comment  on 
proposed  NEPA  actions,  in  accordance 
with  applicable  laws  and  EOs  as 
discussed  in  §651.14  (e).  This  step 
includes  the  incorporation  of  public  and 
agency  input  into  the  decision-making 
process. 

(5)  Ensure  that  NEPA  analysis  is 
prepared  and  staffed  sufficiently  to 
comply  with  the  intent  and 
requirements  of  federal  laws  and  Army 
policy.  1'hese  documents  will  provide    ■ 
enough  information  to  ensure  that  Army 
decision  makers  (at  all  levels)  are 
informed  in  the  performance  of  their 
duties  (40  CFR  1501.2,  1505.1).  This 
result  requires  coordination  and 
resolution  of  important  issues 
developed  during  the  environmental 
analysis  process,  especially  when  the 
proposed  action  may  involve  significant 
environmental  impacts,  and  includes 
the  incorporation  of  comments  from  an 
affected  installation's  environmental 
office  in  recommendations  made  to 
decision  makers. 

(6)  Adequately  fund  and  implement 
the  decision  including  all  mitigation 
actions  and  effectiveness  monitoring. 


(7)  Prepare  and  maintain  the  official 
record  copy  of  all  NEPA  analyses  and 
documentation  for  which  they  are  the 
proponent.  This  step  will  include  the 
provision  of  electronic  copies  of  all  EAs, 
final  EISs,  and  Records  of  Decision 
(RODs),  through  their  chain  of 
command,  to  AEC,  and  forwarding  of 
those  same  documents  to  the  Defense 
Technical  Information  Center  (DTIC)  as 
part  of  their  public  distribution 
procedures.  In  addition,  copies  of  all 
EAs  and  FNSIs  (in  electronic  copy)  will 
be  provided  to  ODEP.  A  copy  of  the 
documentation  should  be  maintained 
for  six  years  after  signature  of  the  FNSI/ 
ROD. 

(8)  Maintain  the  administrative  record 
for  the  environmental  analysis 
performed.  The  administrative  record 
shall  be  retained  by  the  proponent  for  a 
period  of  six  years  after  completion  of 
the  action,  unless  the  action  is 
controversial  or  of  a  nature  that 
warrants  keeping  it  longer.  The 
administrative  record  includes  all 
documents  and  information  used  to 
make  the  decision.  This  administrative 
record  should  contain,  but  is  not  limited 
to,  the  following  tvpes  of  records: 

(i)  Technical  information  used  to 
develop  the  description  of  the  proposed 
action,  purpose  and  need,  and  the  range 
of  alternatives. 

(ii)  Studies  and  inventories  of  affected 
environmental  baselines. 

(iii)  Correspondence  with  regulatory 
agencies. 

(iv)  Correspondence  with,  and 
comments  from,  private  citizens.  Native 
American  tribes,  Alaskan  Natives,  local 
governments,  and  other  individuals  and 
agencies  contacted  during  public 
involvement. 

(v)  Maps  used  in  baseline  studies. 

(vi)  Maps  and  graphics  prepared  for 
use  in  the  analysis. 

(vii)  Affidavits  of  publications  and 
transcripts  of  any  public  participation. 

(viii)  Other  written  records  that 
document  the  preparation  of  the  NEPA 
analysis. 

(ix)  An  index  or  table  of  contents  for 
the  administrative  record. 

(9)  Identify  other  requirements  that 
can  be  integrated  and  coordinated 
within  the  NEPA  process.  After  doing 
so,  the  proponent  should  establish  a 
strategy  for  concurrent,  not  sequential, 
compliance;  sharing  similar  data, 
studies,  and  analyses;  and  consoUdating 
opportunities  for  public  participation. 
Examples  of  relevant  statutory  and 

■  regulatory  processes  are  given  in 
§651.14  (e). 

(10)  Identify  and  coordinate  with 
public  agencies,  private  organizations, 
and  individuals  that  may  have  an 
interiest  in  or  jiuisdiction  over  a 
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resource  that  might  be  impacted. 
Coordination  should  be  accomplished 
in  cooperation  with  the  Installation 
Environmental  Offices  in  order  to 
maintain  contact  and  continuity  with 
the  regulatory  and  environmental 
commimities.  Applicable  agencies 
include,  but  are  not  limited  to: 

(i)  State  Historic  Preservation  Officer. 

(ii)  Tribal  Historic  Preservation 
Officer. 

(iii)  U.S.  Fish  and  Wildlife  Service. 

(iv)  Regional  offices  of  the  EPA. 

(v)  State  agencies  charged  with 
protection  of  the  environment,  natural 
resources,  and  fish  and  wildlife. 

(vi)  USAGE  Civil  Works  regulatory 
functions,  including  Clean  Water  Act, 
Section  404,  permitting  and  wetland 
protection. 

(vii)  National  Marine  Fisheries 
.Service. 

(viii)  Local  agencies  and/or  governing 
bodies. 

(ix)  Environmental  interest  groups. 

(x)  Minority,  low-income,  and 
disabled  populations. 

(xi)  TriDal  governments. 

(xii)  Existing  advisory  groups  (for 
example.  Restoration  Advisory  Boards, 
Citizens  Advisory  Commissions,  etc.). 

(11)  Identify  and  coordinate,  in 
concert  with  environmental  offices, 
proposed  actions  and  supporting 
enviroiunental  analyses  with  local  and/ 
or  regional  ecosystem  management 
initiatives  such  as  the  Mojave  Desert 
Ecosystem  Management  Initiative  or  the 
Chesapeake  Bay  Initiative. 

(12)  Review  Army  policies,  including 
AR  200-1  (Environmental  Protection 
and  Enhancement),  AR  200-3  (Natural 
Resources — Land,  Forest,  and  Wildlife 
Management),  and  AR  200-4  (Cultural 
Resources  Management)  to  ensure  that 
the  proposed  action  is  coordinated  with 
appropriate  resource  managers, 
operators,  and  planners,  and  is 
consistent  with  existing  Army  plans  and 
their  supporting  NEPA  analyses. 

(13)  Identify  potential  impacts  to  (and 
consult  with  as  appropriate)  American 
Indian,  Alaskan  Native,  or  Native 
Hawaiian  lands,  resources,  or  cultures 
(for  example,  sacred  sites,  traditional 
cultural  properties,  treaty  rights, 
subsistence  hunting  or  fishing  rights,  or 
cultural  items  subject  to  the  Native 
American  Graves  Protection  and 
RepatriaUon  Act  (NAGPRA)).  All 
consultation  shall  be  conducted  on  a 
Govemment-to-Govemment  basis  in 
accordance  with  the  Presidential 
Memorandum  on  Govemment-to- 
Govemment  Relations  with  Tribal 
Governments  (April  29. 1994)  (3  CFR. 
1994  Comp..  p.  1007)  and  AR  200-^ 
(Cultural  Resources  Management). 
Proponents  shall  consider,  as 


appropriate,  executing  Memoranda  of 
Agreements  (MOAs)  with  interested 
Native  American  groups  and  tribes  to 
facilitate  timely  and  effective 
participation  in  the  NEPA  process. 
These  agreements  should  be 
accomplished  in  cooperation  with 
Installation  Environmental  Offices  in 
order  to  maintain  contact  and  continuity 
with  the  regulatory  and  environmental 
communities. 

(14)  Review  NEPA  documentation 
that  relies  upon  mitigations  that  were 
not  accomplished  to  determine  if  the 
NEPA  analysis  needs  to  be  rewritten  or 
updated.  Such  an  update  is  required  if 
the  unaccomplished  mitigation  was 
used  to  support  a  FNSl.  Additional 
public  notice/involvement  must 
accompany  any  rewrites. 

(r)  The  Commander,  U.S.  Army 
Training  and  Doctrine  Command 
(TRADOC).  The  Commander.  TRADOC 

will: 

(1)  Ensure  that  NEPA  requirements 
are  understood  and  options 
incorporated  in  the  Officer  Foundation 
Standards  (OFS). 

(2)  Integrate  environmental 
considerations  into  doctrine,  training, 
leader  development,  organization, 
materiel,  and  soldier  (DTLOMS) 
processes. 

(3)  Include  environmental  expert 
representation  on  all  Integrated  Concept 
Teams  (ICTs)  involved  in  requirements 
determinations. 

(4)  Ensure  that  TRADOC  CBTDEVs 
retain  and  transfer  any  environmental 
analysis  or  related  data  (such  as 
altematives  analysis)  to  the  MATDEV 
upon  approval  of  a  materiel  need.  This 
information  and  data  will  serve  as  the 
basis  for  the  MATDEV's  Acquisition 
Strategy  and  subsequent  NEPA  analyses. 

(5)  Ensure  that  environmental 
considerations  are  incorporated  into  the 
Mission  Needs  Statements  (MNSs)  and 
Operational  Requirements  Documents 
(ORDs). 

§651.5    Army  policies. 

(a)  NEPA  establishes  broad  federal 
policies  and  goals  for  the  protection  of 
the  environment  and  provides  a  flexible 
framework  for  balancing  the  need  for 
environmental  quality  with  other 
essential  societal  fimctions,  including 
national  defense.  The  Army  is  expected 
to  manage  those  aspects  of  the 
environment  affected  by  Army 
activities;  comprehensively  integrating 
environmental  policy  objectives  into 
planning  and  decision-making. 
Meaningful  integration  of 
environmental  considerations  is 
accomplished  by  efficiently  and 
effectively  informing  Army  plaimers 
and  decision  makers.  The  Army  will  use 


the  flexibility  of  NEPA  to  ensure 
implementation  in  the  most  cost- 
efficient  and  effective  manner.  The 
depth  of  analyses  and  length  of 
documents  will  be  proportionate  to  the 
nature  and  scope  of  the  action,  the 
complexity  and  level  of  anticipated 
effects  on  important  environmental 
resources,  and  the  capacity  of  Army 
decisions  to  influence  those  effects  in  a 
productive,  meaningful  way  from  the 
standpoint  of  envirorunental  quality. 

(b)  The  Army  will  actively 
incorporate  environmental 
considerations  into  informed  decision- 
making, in  a  manner  consistent  with 
NEPA.  Communication,  cooperation, 
and.  as  appropriate,  collaboration 
between  government  and  extra- 
government  entities  is  an  integral  part  of 
the  NEPA  process.  Army  proponents, 
participants,  reviewers,  and  approvers 
will  balance  environmental  concerns 
with  mission  requirements,  technical 
requirements,  economic  feasibility,  and 
long-term  sustainability  of  Army 
operations.  While  carrying  out  its 
mission,  the  Army  will  also  encourage 
the  wise  stewardship  of  natural  and 
cultural  resources  for  future  generations. 
Decision  makers  will  be  cognizant  of  the 
impacts  of  their  decisions  on  cultiual 
resources,  soils,  forests,  rangelands, 
water  and  air  quality,  fish  and  wildlife, 
and  other  natural  resources  under  their 
stewardship,  and,  as  appropriate,  in  the 
context  of  regional  ecosystems. 

(c)  Environmental  analyses  will 
reflect  appropriate  consideration  of  non- 
statutory environmental  issues 
identified  by  federal  and  DOD  orders, 
directives,  and  policy  guidance.  Some 
examples  are  in  §651.14  (e).  Potential 
issues  will  be  discussed  and  critically 
evaluated  during  scoping  and  other 
public  involvement  processes. 

(d)  The  Army  will  continually  take 
steps  to  ensure  that  the  NEPA  program 
is  effective  and  efficient.  Effectiveness 
of  the  program  will  be  determined  by 
the  degree  to  which  environmental 
considerations  are  included  on  a  par 
with  the  military  mission  in  project 
plaiming  and  decision-making. 
Efficiency  will  be  promoted  through  the 
following: 

(1)  Awareness  and  involvement  of  the 
proponent  in  the  NEPA  process. 

(2)  NEPA  technical  and  awareness 
training,  as  appropriate,  at  all  decision 
levels  of  the  Army. 

(3)  Where  appropriate,  the  use  of 
programmatic  analyses  and  tiering  to 
ensure  consideration  at  the  appropriate 
decision  levels,  elimination  of  repetitive 
discussion,  consideration  of  cimiulative 
effects,  and  focus  on  issues  that  are 
important  and  appropriate  for 
discussion  at  each  level. 
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(4)  Use  of  the  scoping  and  public 
ifavolvement  processes  to  limit  the 
analysis  of  issues  to  those  which  are  of 
interest  to  the  public  and/or  important 
to  the  decision-making  at  hand. 

(5)  Elimination  of  needless  paperwork 
by  focusing  documents  on  the  major 
environmental  issues  affecting  those 
decisions. 

(6)  Early  integration  of  the  NEPA 
process  into  all  aspects  of  Army 
planning,  so  as  to  prevent  disruption  in 
the  decision-making  process;  ensuring 
that  NEPA  persoimel  function  as  team 
members,  supporting  the  Army 
planning  process  and  sound  Army 
decision-making.  All  NEPA  analyses 
will  be  prepared  by  an  interdisciplinary 
team. 

(7)  Partnering  or  coordinating  with 
agencies,  organizations,  and  individuals 
whose  specialized  expertise  will 
improve  the  NEPA  process. 

(8)  Oversight  of  the  NEPA  program  to 
ensure  continuous  process 
improvement.  NEPA  requirements  will 
be  integrated  into  other  environmental 
reporting  requirements,  such  as  the  ISR. 

(9)  Clear  and  concise  communication 
of  data,  documentation,  and  information 
relevant  to  NEPA  analysis  and 
dociunentation. 

(10)  Enviroimiental  analysis  of 
strategic  plans  based  on: 

(i)  Scoping  thoroughly  with  agencies, 
organizations,  and  the  public; 
j  (ii)  Setting  specific  goals  for  important 
environmental  resources; 

(iii)  Monitoring  of  impacts  to  these 
resources; 

(iv)  Reporting  of  monitoring  results  to 
the  public;  and 

(v)  Adaptive  management  of  Army 
operations  to  stay  on  course  with  the 
strategic  plan's  specific  resource  goals. 

(11)  Responsive  staffing  through 
HQDA  and  the  Secretariat.  To  the  extent 
possible,  dociunents  and  transmittal 
packages  will  be  acted  upon  within  30 
calendar  days  of  receipt  by  each  office 
through  which  they  are  staffed.  These 
actions  will  be  approved  and 
transmitted,  if  the  subject  material  is 
adequate;  or  returned  with  comment  in 
those  cases  where  additional  work  is 
required.  Cases  where  these  policies  are 
violated  should  be  identified  to  ASA 
(I&E)  for  resolution. 

(e)  Army  leadership  and  commanders 
at  all  levels  are  reauired  to: 
I  (1)  Establish  and  maintain  the 
CBpability  (persoimel  and  other 
resources)  to  ensure  adherence  to  the 
policies  and  procediues  specified  by 
this  part.  This  should  include  the  use  of 
the  PPBES,  EPR,  and  other  established 
resourcing  processes.  This  capability 
can  be  provided  through  the  use  of  a 
given  mechanism  or  mix  of  mechanisms 


(contracts,  matrix  support,  and  full-time 
permanent  (FTP)  staff),  but  sufficient 
FTP  staff  involvement  is  required  to 
ensure: 

(i)  Army  cognizance  of  the  analyses 
and  decisions  being  made;  and 

(ii)  Sufficient  institutional  knowledge 
of  the  NEPA  analysis  to  ensure  that 
Army  NEPA  responsibilities  (pre-  and 
post-decision)  are  met.  Every  person 
preparing,  implementing,  supervising, 
and  managing  projects  involving  NEPA 
analysis  must  be  familiar  with  the 
requirements  of  NEPA  and  the 
provisions  of  this  part. 

(2)  Ensure  envirorunental 
responsibility  and  awareness  among 
persoimel  to  most  effectively  implement 
the  spirit  of  NEPA.  All  personnel  who 
are  engaged  in  any  activity  or 
combination  of  activities  that 
significantly  affect  the  quality  of  the 
human  environment  will  be  aware  of 
their  NEPA  responsibility.  Only  through 
alertness,  foresight,  notification  through 
the  chain  of  command,  and  training  and 
education  will  NEPA  goals  be  realized. 

(f)  The  worldwide,  transboundary, 
and  long-range  character  of 
environmental  problems  will  be 
recognized,  and,  where  consistent  with 
national  security  requirements  and  U.S. 
foreign  policy,  appropriate  support  will 
be  given  to  initiatives,  resolutions,  and 
programs  designed  to  maximize 
international  cooperation  in  protecting 
the  quality  of  the  world  human  and 
natural  environment.  Consideration  of 
the  environment  for  Army  decisions 
involving  activities  outside  the  United 
States  (see  §  651.1(e))  will  be 
accomplished  pursuant  to  Executive 
Order  12114  (Environmental  Effects 
Abroad  of  Major  Federal  Actions,  4 
January  1979),  host  coimtry  final 
governing  standards,  DOD  Directive 
(DODD)  6050.7  (Environmental  Effects 
Abroad  of  Major  DOD  Actions),  DOD 
Instructions  (DODIs),  and  the 
requirements  of  this  part.  An 
environmental  planning  and  evaluation 
process  will  be  incorporated  into  Army 
actions  that  may  substantially  affect  the 
global  commons,  environments  of  other 
nations,  or  any  protected  natural  or 
ecological  resources  of  global 
importance. 

(g)  Army  NEPA  documentation  must 
be  periodically  reviewed  for  adequacy 
and  completeness  in  light  of  changes  in 
project  conditions. 

(1)  Supplemental  NEPA 
documentation  is  required  when: 

(i)  The  Army  makes  substantial 
changes  in  the  proposed  action  that  are 
relevant  to  environmental  concerns;  or 

(ii)  There  are  significant  new 
circimistances  or  information  relevant  to 


environmental  concerns  and  bearii^  on 
the  proposed  action  or  its  impact. 

(2)  This  review  requires  that  the 
proponent  merely  initiate  another  "hard 
look"  to  ascertain  the  adequacy  of  the 
previous  analyses  and  documentation  in 
light  of  the  conditions  listed  in 
paragraph  (g)(1)  of  this  section.  If  this 
review  indicates  no  need  for  new  or 
supplemental  dbcumentation,  a  REC  can 
be  produced  in  accordance  with  this 
part.  Proponents  are  required  to 
periodically  review  relevant  existing 
NEPA  analyses  to  ascertain  the  need  for 
supplemental  documentation  and 
docimient  this  review  in  a  REC  format. 

(h)  Contractors"  frequently  prepare 
EISs  and  EAs.  To  obtain  unbiased 
analyses,  contractors  must  be  selected  in 
a  manner  avoiding  any  conflict  of 
interest.  Therefore,  contractors  will 
execute  disclosure  statements  specifying 
that  they  have  no  financial  or  ether 
interest  in  the  outcome  of  the  project. 
The  contractor's  efforts  should  be 
closely  monitored  throughout  the 
contract  to  ensure  an  adequate 
assessment/statement  and  also  avoid 
extensive,  time-consuming,  and  costly 
analyses  or  revisions.  Project 
proponents  and  NEPA  program 
managers  must  be  continuously 
informed  emd  involved.\ 

(i)  When  appropriate,  NEPA  analyses 
will  reflect  review  for  operations 
security  principles  and  procedures, 
described  in  AR  530-1  (Operations 
Seciu-ity  (OPSEC)),  on  the  cover  sheet  or 
signature  page. 

(j)  Environmental  analyses  and 
associated  investigations  are  advanced 
project  plaiming,  and  will  be  funded 
fi-om  sources  other  than  military 
construction  (MILCON)  funds. 
Operations  and  Maintenance  Army 
(OMA).  Operations  and  Maintenance, 
Army  Reserve  (OMAR),  and  Operations 
and  Maintenance,  Army  National  Guard  = 
(OMANG),  RDT&E,  or  other  operating 
funds  are  the  proper  sources  of  funds  for 
such  analysis  and  documentation. 
Alternative  Environmental  Compliance 
Achievement  Program  (non-ECAP) 
funds  will  be  identified  for  NEPA 
docimientation,  monitoring,  and  other 
required  studies  as  part  of  the  MILCON 
approval  process. 

(k.)  Costs  of  design  and  construction 
mitigation  measures  required  as  a  direct 
result  of  MILCON  projects  will  be  paid 
fi-om  MILCON  funds,  which  will  be 
included  in  the  cost  estimate  and 
description  of  work  on  DD  Form  1391, 
Military  Construction  Project  Data. 

(1)  Response  actions  implemented  in 
accordance  with  the  Comprehensive  ■ 
Environmental  Response, 
Comfjensation,  and  Liability  Act 
(CERCLA)  or  the  Resource  Conservation 
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and  Recovery  Act  (ROIA)  are  not  legally 
subject  to  NEPA  and  do  not  require 
separate  NEPA  analysis.  As  a  matter  of 
Army  policy,  CERCLA  and  RCRA 
analysis  and  documentation  should 
incorporate  the  values  of  NEPA  and: 

(1)  Establish  the  scope  of  the  analysis 
through  full  and  open  public 
participation: 

(2)  Analyze  all  reasonable  alternative 
remedies,  evaluating  the  significance  of 
impacts  resulting  from  the  alternatives 
examined;  and 

(3)  Consider  public  comments  in  the 
selection  of  the  remedy.  The  decision 
maker  shall  ensure  that  issues  involving 
substantive  environmental  impacts  are 
addressed  by  an  interdisciplinary  team. 

(m)  MATDEVs,  scientists  and 
technologists,  and  CBTDEVs  are 
responsible  for  ensuring  that  their 
programs  comply  with  NEPA  as 
directed  in  this  part. 

(1)  Prior  to  assignment  of  a  MATDEV 
to  plan,  execute,  and  manage  a  potential 
acquisition  program.  CBTDEVs  will 
retain  environmental  analyses  and  data 
from  requirements  determination 
activities,  and  Science  and  Technology 
(S&T)  organizations  will  develop  and 
retain  data  for  their  technologies.  These 
data  will  transition  to  the  MATDEV 
upon  assignment  to  plan,  execute,  and 
manage  an  acquisition  program.  These 
data  (collected  and  produced),  as  well 
as  the  decisions  made  by  the  CBTDEVs, 
will  serve  as  a  foundation  for  the 
environment,  safety,  and  health  (ESH) 
evaluation  of  the  program  and  the 
incorporation  of  program-specific  NEPA 
requirements  into  the  Acquisition 
Strategy.  Programmatic  ESH  evaluation 
is  considered  during  the  development  of 
the  Acquisition  Strategy  as  required  by 
DOD  5000.2-R  for  all  ACAT  programs. 
Programmatic  ESH  evaluation  is  not  a 
NEPA  dociunent.  It  is  a  planning, 
programming,  and  budgeting  strategy 
into  which  the  requirements  of  this  part 
are  integrated.  Environmental  analysis 
must  be  a  continuous  process 
throughout  the  materiel  development 
program.  During  this  continuous 
process,  NEPA  analysis  and 
dociunentation  may  be  required  to 
support  decision-making  prior  to  any 
decision  that  will  prejudice  the  ultimate 
decision  or  selectien  of  alternatives  (40 
CFR  1506.1).  In  accordance  with  DOD 
5000.2.R.  the  MATDEV  is  responsible 
for  environmental  analysis  of 
acquisition  life-cycle  activities 
(including  disposal).  Planning  to 
accomplish  these  responsibilities  will 
be  included  in  the  appropriate  section 
of  the  Acquisition  Strategy. 

(2)  MATDEVs  are  responsible  for  the 
documentation  regarding  general 
environmental  effects  of  all  aspects  of 


the  system  (including  operation, 
fielding,  and  disposal)  and  the  specific 
effects  for  all  activities  for  which  he/she 
is  the  proponent. 

(3)  MATDEVs  will  include,  in  their 
Acquisition  Strategy,  provisions  for 
developing  and  supplementing  their 
NEPA  analyses  and  documentation,  and 
provide  data  to  support  supplemental 
analyses,  as  required,  throughout  the 
life  cycle  of  the  system.  The  MATDEV 
will  coordinate  with  ASA  (AL&T)  or 
MACOM  proponent  office,  ACSIM,  and 
ASA(I&E),  identifying  NEPA  analyses 
and  documentation  needed  to  support 
milestone  decisions.  This  requirement 
will  be  identified  in  the  Acquisition 
Strategy  and  the  status  will  be  provided 
to  the  ACSIM  representative  prior  to 
milestone  review.  The  Acquisition 
Strategy  will  outline  the  system-specific 
plans  for  NEPA  compliance,  which  will 
be  reviewed  and  approved  by  the 
appropriate  MDA  and  ACSIM. 
Compliance  with  this  plan  will  be 
addressed  at  Milestone  Reviews. 

(n)  AR  700-142  requires  that 
environmental  requirements  be  met  to 
support  materiel  fielding.  During  the 
development  of  the  Materiel  Fielding 
Plan  (MFP).  and  Materiel  Fielding 
Agi»ement  (MFA).  the  MATDEV  and 
the  materiel  receiving  command  will 
identify  environmental  information 
needed  to  support  fielding  decisions. 
The  development  of  generic  system 
environmental  and  NEPA  analyses  for 
the  system  imder  evaluation,  including 
military  construction  requirements  and 
new  equipment  training  issues,  will  be 
the  responsibility  of  the  MATDEV.  The 
development  of  site-specific 
environmental  analyses  and  NEPA 
documentation  (EAs/EISs),  using 
generic  system  environmental  analyses 
supplied  by  the  MATDEV.  wrill  be  the 
responsibility  of  the  receiving 
Command. 

(o)  Army  proponents  are  encoinaged 
to  draw  upon  the  special  expertise 
available  within  the  Office  of  the 
Surgeon  General  (OSG)  (including  the 
U.S.  Army  Center  for  Health  Promotion 
and  Preventive  Medicine 
(USACHPPM)).  and  USACE  District 
Environmental  Staff  to  identify  and 
evaluate  environmental  health  impacts, 
and  other  agencies,  such  as  USAEC,  can 
be  used  to  assess  potential 
environmental  impacts).  In  addition, 
other  special  expertise  is  available  in 
the  Army.  DOD.  other  federal  agencies, 
state  amd  local  agencies,  tribes,  and 
other  organizations  and  individuals. 
Their  participation  and  assistance  is 
also  encouraged. 


§651.6    NEPA  analysis  staffing. 

(a)  NEPA  analyses  will  be  prepared  by 
the  proponent  using  appropriate 
resources  (funds  and  manpower).  The 
proponent,  in  coordination  with  the 
appropriate  NEPA  program  manager, 
shall  determine  what  proposal  requires 
NEPA  analysis,  when  to  initiate  NEPA 
analysis,  and  what  level  of  NEPA 
analysis  is  initially  appropriate.  The 
proponent  shall  remain  intimately 
involved  in  determining  appropriate 
milestones,  timelines,  and  inputs 
required  for  the  successful  conduct  of 
the  NEPA  process,  including  the  use  of 
scoping  to  define  the  breadth  and  depth 
of  analysis  required.  In  cases  where  the 
dociunent  addresses  impacts  to  an 
enviroiunent  whose  management  is  not 
in  the  proponents'  chain  of  command 
(for  example,  installation  management 
of  a  range  for  MATDEV  testing  or 
installation  management  of  a  fielding 
location),  the  proponent  shall 
coordinate  the  analysis  and  preparation 
of  the  document  and  identify  the 
resources  needed  for  its  preparation  and 
staffing  through  the  conunand  structiue 
of  that  affected  activity. 

(b)  The  approving  official  is 
responsible  for  approving  NEPA 
documentation  and  ensuring 
completion  of  the  action,  including  any 
mitigation  actions  needed.  The 
approving  official  may  be  an  installation 
conunander:  or,  in  the  case  of  combat/ 
materiel  development,  the  MATDEV, 
MDA,  or  AAE. 

(c)  Approving  officials  may  select  a 
lead  reviewer  for  NEPA  analysis  before 
approving  it.  The  lead  reviewer  will 
determine  and  assemble  the  persoimel 
needed  for  the  review  process.  Fimding 
needed  to  accomplish  the  review  shall 
be  negotiated  with  the  proponent,  if 
required.  Lead  reviewer  may  be  an 
installation  EC  or  a  NEPA  POC 
designated  by  an  MDA  for  a  combat/ 
materiel  development  prooam. 

(d)  The  most  important  dociunent  is 
the  initial  NEPA  document  (draft  EA  or 
draft  EIS)  being  processed.  Army 
reviewers  are  accountable  for  ensuring 
thorough  early  review  of  draft  NEPA 
analyses.  Any  organization  that  raises 
new  concerns  or  comments  during  final 
staffing  will  explain  why  issues  were 
not  raised  earlier.  NEPA  analyses 
requiring  public  release  in  the  FR  will 
be  forwarded  to  ASA(I&E),  through  the 
chain  of  command,  for  review.  This 
includes  all  EISs  and  all  EAs  that  are  of 
national  interest  or  concern.  The 
activities  needed  to  support  pubUc 
release  will  be  coordinated  with 
ASA(I&E).  Public  release  will  not 
proceed  without  ASA(I&E)  approval. 

(e)  PubUc  release  of  NEPA  analyses  in 
the  FR  should  be  limited  to  EISs,  or  EAs 
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that  are  environmentally  controversial 
or  of  national  interest  or  concern.  When 
analyses  address  actions  affecting 
numerous  sites  throughout  the 
Continental  United  States  (CONUS),  the 
proponent  will  carefully  evaluate  the 
need  for  publishing  an  NOA  in  the  FR, 
as  this  requires  an  extensive  review 
process,  as  well  as  supporting 
documentation  alerting  EPA  and 
members  of  Congress  of  the  action.  At 
a  minimum,  and  depending  on  the 
proponent's  command  structure,  the 
following  reviews  must  be 
accomplished: 

(1)  The  NEPA  analysis  must  be 
reviewed  by  the  MACOM  Legal  Counsel 
or  TJAG,  ACSIM,  ASA(I&E),  and  Office 
of  General  Counsel  (OGC). 

(2)  The  supporting  documentation 
must  he  reviewed  by  Office  of  the  Chief 
of  Legislative  Liaison  (OCLL)  and  Office 
of  the  Chief  of  Public  Affairs  (OCPA). 

(3)  Proponents  must  allow  a 
minimum  of  30  days  to  review  the 
documentation  and  must  allow 
sufficient  time  to  address  comments 
from  these  offices  prior  to  publishing 
the  NOA. 

(4)  The  proponent  may  consider 
publishing  the  NOA  in  local  publication 
resources  near  each  site.  Proponents  are 
strongly  advised  to  seek  the  assistance 
of  the  local  environmental  office  and 
command  structure  in  addressing  the 
need  for  such  notification. 

§  651 .7    Delegation  of  authority  for  non- 
acquisition  systems. 

(a)  MACOMs  can  request  delegation 
authority  and  responsibility  for  an  EA  of 
national  concern  or  an  EIS  frt)m 
ASA(I&E).  The  proponent,  through  the 
appropriate  chain  of  command,  and 
with  the  conciurence  of  envirorunental 
offices,  forwards  to  HQDA  (ODEP)  the 
request  to  propose,  prepare,  and  finalize 
an  EA  and  FNSI  or  EIS  through  the  ROD 
stage.  The  request  must  include,  at  a 
minimum,  the  following: 

(1)  A  description  of  the  purpose  and 
need  for  the  action. 

(2)  A  description  of  the  proposed 
action  and  a  preliminary  list  of 
alternatives  to  that  proposed  action, 
including  the  "no  action"  alternative. 
This  constitutes  the  DOPAA. 

(3)  An  explanation  of  funding 
requirements,  including  cost  estimates, 
and  how  they  will  be  met. 

(4)  A  brief  description  of  potential 
issues  of  concern  or  controversy, 
including  any  issues  of  potential  Army- 
wide  impact. 

(5)  A  plan  for  scoping  and  public 
participation. 

(6)  A  timeline,  with  milestones  for  the 
EIS  action. 

(b)  If  granted,  a  formal  letter  will  be 
provided  by  ASA(I&E)  outlining  extent. 


conditions,  and  requirements  for  the 
NEPA  action.  Only  the  ASA(I&E)  can 
delegate  this  authority  and 
responsibility.  When  delegated 
signature  authority  by  HQDA,  the 
MACOM  will  be  responsible  for 
complying  with  this  part  and  associated 
Army  environmental  policy.  This 
delegation,  at  the  discretion  of 
ASA(I&E),  can  include  specific 
authority  and  responsibility  for 
coordination  and  staffing  of: 

(1)  EAs  and  FNSIs,  and  associated 
transmittal  packages,  as  specified  in 
§651. 35(c). 

(2)  NOIs,  Preliminary  Draft  EISs 
(PDEISs),  Draft  EISs  (DEISs).  Final  EISs 
(FEISs),  RODs  and  all  associated 
transmittal  packages  as  specified  in 

§  651.45.  Such  delegation  will  specify 
requirements  for  coordination  with 
ODEP  and  ASA  (I&E). 

§  651 .8    Disposition  of  final  documents. 

All  NEPA  documentation  and 
supporting  administrative  records  shall 
be  retained  by  the  proponent's  office  for 
a  minimum  of  six  years  after  signature 
of  the  FNSI/ROD  or  the  completion  of 
the  action,  whichever  is  greater.  Copies 
of  EAs,  and  final  EISs  will  be  forwarded 
to  AEC  for  cataloging  and  retention  in 
the  Army  NEPA  library.  The  DEIS  and 
FEIS  will  be  retained  until  the  proposed 
action  and  any  mitigation  program  is 
complete  or  the  information  therein  is 
no  longer  valid.  The  ACSIM  shall 
forward  copies  of  all  FEISs  to  DTIC,  the 
National  Archives,  and  Records 
Administration. 

Subpart  B — National  Environmental 
Policy  Act  and  the  Decision  Process 

§651.9    introduction. 

(a)  The  NEPA  process  is  the 
systematic  examination  of  possible  and 
probable  environmental  consequences 
of  implementing  a  proposed  action. 
Integration  of  the  NEPA  process  with 
other  Army  projects  and  program 
planning  must  occur  at  the  earliest 
possible  time  to  ensure  that: 

(1)  Planning  and  decision-making 
reflect  Army  environmental  values, 
such  as  compliance  with  environmental 
policy,  laws,  and  regulations;  and  that 
these  values  are  evident  in  Army 
decisions.  In  addition.  Army  decisions 
must  reflect  consideration  of  other 
requirements  such  as  Executive  Orders 
and  other  non-statutory  requirements, 
examples  of  which  are  enumerated  in 

§  651.14(e). 

(2)  Army  and  DOD  environmental 
policies  and  directives  are 
implemented. 

(3)  Delays  and  potential  conflicts  in 
the  process  are  minimized.  The  public 


should  be  involved  as  early  as  possible 
to  avoid  potential  delays. 

(b)  All  Army  decision-making  that 
may  impact  the  hiunan  environment 
vrill  use  a  systematic,  interdisciplinary 
approach  that  ensures  the  integrated  use 
of  the  natural  and  social  sciences, 
plaiming.  and  the  environmental  design 
arts  (section  102(2)(a).  Public  Law  91- 
190,  83  Stat.  852,  National 
Envirorunental  Policy  Act  of  1969 
(NEPA)).  This  approach  allows  timely 
identification  of  environmental  effects 
and  values  in  sufficient  detail  for 
concurrent  evaluation  with  economic, 
technical,  and  mission-related  analyses, 
early  in  the  decision  process. 

(c)  The  proponent  of  an  action  or 
project  must  identify  and  describe  the 
range  of  reasonable  alternatives  to 
accomplish  the  pinpose  and  need  for 
the  proposed  action  or  project,  taking  a 
"hard  look"  at  the  magnitude  of 
potential  impacts  of  implementing  the 
reasonable  alternatives,  and  evaluating 
their  significance.  To  assist  in 
identifying  reasonable  alternatives,  the 
proponent  should  consult  with  the 
installation  environmental  office  and 
appropriate  federal,  tribal,  state,  and 
local  agencies,  and  the  general  public. 

§  651 .1 0    Actions  requiring  environmental 
analysis. 

The  general  types  of  proposed  actions 
requiring  environmental  impact  analysis 
under  NEPA,  unless  categorically 
excluded  or  otherwise  included  in 
existing  NEPA  documentation, .include: 

(a)  Policies,  regulations,  and 
procedures  (for  example,  Army  and 
installation  regulations). 

(b)  New  management  and  operational 
concepts  and  programs,  including 
logistics;  RDT&E;  procurement; 
personnel  assigiunent;  real  property  and 
facility  management  (such  as  master 
plans);  and  environmental  programs 
such  as  Integrated  Natural  Resource 
Management  Plan  (INRMP),  Inte^ated 
Cultural  Resources  Management  Plan 
(ICRMP),  and  Integrated  Pest 
Management  Plan.  NEPA  requirements 
may  be  incorporated  into  other  Army 
plans  in  accordance  with  40  CFR 
1506.4. 

(c)  Projects  involving  facilities 
construction. 

(d)  Operations  and  activities 
including  individual  and  unit  training, 
flight  operations,  overall  operation  of 
installations,  or  facility  test  and 
evaluation  programs. 

(e)  Actions  that  require  licenses  for 
operations  or  special  material  use. 
including  a  Nuclear  Regulatory 
Conunission  (NRC)  license,  an  Army 
radiation  authorization,  or  Federal 
Aviation  Administration  air  space 
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request  (new,  renewal,  or  amendment), 
in  accordance  with  AR  95-50. 

(f)  Materiel  development,  operation 
and  support,  disposed,  and/or 
modification  as  required  by  DOD 
5000.2-R. 

(g)  Transfer  of  significant  equipment 
or  property  to  the  ARNG  or  Army 
Reserve. 

(h)  Research  and  development 
including  areas  such  as  genetic 
engineering,  laser  testing,  and 
electromagnetic  pulse  generation. 

(i)  Leases,  easements,  permits, 
licenses,  or  other  entitlement  for  use,  to 
include  donation,  exchange,  barter,  or 
Memorandum  of  Understanding  (MOU). 
Examples  include  grazing  leases,  grants 
of  easement  for  highway  right-of-way, 
and  requests  by  the  public  to  use  land 
for  special  events  such  as  air  shows  or 
carnivals. 

(j)  Federal  contracts,  grants,  subsidies, 
loans,  or  other  forms  of  funding  such  as 
Government-Owned.  Contractor- 
Operated  (GOCX))  industrial  plants  or 
housing  and  construction  via  third-party 
contracting. 

(k)  Request  for  approval  to  use  or 
store  materials,  radiation  sources, 
hazardous  and  toxic  material,  or  wastes 
on  Army  land.  If  the  requester  is  non- 
Army,  the  responsibility  to  prepare 
proper  environmental  documentation 
may  rest  with  the  non-Army  requester, 
who  will  provide  needed  information 
for  Army  review.  The  Army  must 
review  and  adopt  all  hJEPA 
docimientation  before  approving  such 
requests. 

(1)  Projects  involving  chemical 
weapons/munitions. 

§651.11    Environfnental  ravtaw  categories. 

The  following  are  the  five  broad 
categories  into  which  a  proposed  action 
may  fall  for  environmental  review: 

(a)  Exemption  by  law.  The  law  must 
apply  to  DOD  and/or  the  Army  and 
must  prohibit,  exempt,  or  make 
impossible  full  compliance  with  the 
procedures  of  NEPA  (40  CFR  1506.11). 
While  some  aspects  of  Army  decision- 
making may  be  exempted  from  NEPA, 
other  aspects  of  an  action  are  still 
subject  to  NEPA  analysis  and 


dociunentation.  The  fact  that  Congress 
has  directed  the  Army  to  take  an  action 
does  not  constitute  an  exemption. 

(b)  Emergencies.  In  the  event  of  an 
emergency,  the  Army  will,  as  necessary, 
take  immediate  actions  that  have 
environmental  impacts,  such  as  those  to 
promote  national  defense  or  sectuity  or 
to  protect  hfe  or  property,  without  the 
specific  documentation  and  procedural 
requirements  of  other  sections  of  this 
part.  In  such  cases,  at  the  earliest 
practicable  time,  the  HQDA  proponent 
will  notify  the  ODEP,  which  in  turn  will 
notify  the  ASA(lacE).  ASA(I&E)  will 
coordinate  with  the  Deputy  Under 
Secretary  of  Defense  for  Installations 
and  Environment  (DUSD(IE))  and  the 
CEQ  regarding  the  emergency  and 
subsequent  NEPA  compUance  after  the 
emergency  action  has  been  completed. 
These  notifications  apply  only  to 
actions  necessary  to  control  the 
immediate  effects  of  the  emergency. 
Other  actions  remain  subject  to  NEPA 
review  (40  CFR  1506.11).  A  public 
affairs  plan  should  be  developed  to 
ensure  open  communication  among  the 
media,  the  public,  and  the  installation. 
The  Army  will  not  delay  an  emergency 
action  necessary  for  national  defense, 
security,  or  preservation  of  hiunan  life 
or  property  in  order  to  comply  with  this 
part  or  the  CEQ  regulations.  However, 
the  Army's  on-site  commander  dealing 
with  the  emergency  will  consider  the 
probable  environmental  consequences 
of  proposed  actions,  and  will  minimize 
environmental  damage  to  the  maximum 
degree  practicable,  consistent  with 
protecting  human  life,  property,  and 
national  seouity.  State  call-ups  of 
ARNG  during  a  natural  disaster  or  other 
state  emergency  are  excluded  firom  this 
notification  requirement.  After  action 
reports  may  be  required  at  the  discretion 
oftheASA(I&E). 

(c)  Categorical  Exclusions  (CXs). 
These  are  categories  of  actions  that 
'  normally  do  not  require  an  EA  or  an 
EIS.  The  Army  has  determined  that  they 
do  not  individually  or  cimiulatively 
have  a  substantial  effect  on  the  human 
environment.  Qualification  for  a  CX  is 
further  described  in  Subpart  D  and 
Appendix  B  of  this  part.  In  accordance 


with  §  651.29,  actions  that  degrade  the 
existing  environment  or  are 
enviroimientally  controversial  or 
adversely  affect  environmentally 
sensitive  resources  will  require  an  EA. 

(d)  Environmental  Assessment. 
Proposed  Army  actions  not  covered  in 
the  first  three  categories  (paragraphs  (a) 
through  (c)  of  this  section)  must  be 
analyzed  to  determine  if  they  could 
cause  significant  impacts  to  the  human 
or  natural  environment  (see  §  651.39). 
The  EA  determines  whether  possible 
impacts  are  significant,  thereby 
warranting  an  EIS.  This  requires  a  "hard 
look"  at  the  magnitude  of  potential 
impacts,  evaluation  of  their  significance, 
and  docimientation  in  the  form  of  either 
an  NOI  to  prepare  an  EIS  or  a  FNSI.  The 
format  (§  651.34)  and  requirements  for 
this  analysis  are  addressed  in  Subpart  E 
of  this  part  (see  §  651.33  for  actions 
normally  requiring  an  EA).  The  EA  is  a 
valuable  plaiming  tool  to  discuss  and 
document  environmental  impacts, 
alternatives,  and  controversial  actions, 
providing  public  and  agency 
participation,  and  identifying  mitigation 
measures.  ' 

(e)  EIS.  When  an  action  clearly  has 
significant  impacts  or  when  an  EA 
cannot  be  concluded  by  a  FNSI,  an  EIS 
must  be  prepared.  An  EIS  is  initiated  by 
the  NOI  (§  651.22).  and  will  examine  the 
significant  environmental  effects  of  the 
proposed  action  as  well  as 
accompanjring  measures  to  mitigate 
those  impacts.  This  process  requires 
formal  interaction  with  the  public,  a 
formal  "scoping"  process,  and  specified 
timelines  for  public  review  of  the 
documentation  and  the  incorporation  of 
public  comments.  The  format  and 
reqiiirements  for  the  EIS  are  addressed 
in  Subpart  F  of  this  part  (see  §  651.42  for 
actions  normally  requiring  an  EIS). 

§  651 .1 2    Detormining  appropriate  level  of 
NEPA  analysis. 

(a)  The  flow  chart  shovra  in  Figure  1 
summarizes  the  process  for  determining 
dociunentation  requirements,  as 
follows: 
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(1)  If  the  proposed  action  qualifies  as 
a  CX  (Subpart  D  of  this  part),  and  the 
screening  criteria  are  met  (§651.29),  the 
action  can  proceed.  Some  CXs  require  a 

REC. 

(2)  If  the  proposed  action  is 
adequately  covered  within  an  existing 
EA  or  Eis!i  a  REC  is  prepared  to  that 
effect.  The  REC  should  state  the 
applicable  EA  or  EIS  title  and  date,  and 
identify  where  it  may  be  reviewed 
(§651.19.  Figure  3).  The  REC  is  then 
attached  to  the  proponent's  record  copy 
of  that  EA  or  EIS. 

(3)  If  the  proposed  action  is  within  the 
general  scope  of  an  existing  EA  or  EIS, 
but  requires  additional  information,  a 
supplement  is  prep.ued,  considering  the 
new.  modified,  or  missing  information. 
Existing  documents  are  incorporated  by 
reference  and  conclusions  are  published 
as  either  a  FNSI  or  NOI  to  supplement 
the  EIS. 

(4)  If  the  proposed  action  is  not 
covered  adequately  in  any  existing  EA 
or  EIS,  or  is  of  a  significantly  larger 
scope  than  that  described  in  the  existing 
docimient,  an  EA  is  prepared,  followed 
by  either  a  FNSI  or  NOI  to  prepare  an 
EIS.  Initiation  of  an  EIS  may  proceed 
without  first  preparing  an  EA,  if  deemed 
appropriate  by  the  proponent. 

(5)  If  the  proposed  action  is  not 
within  the  scope  of  any  existing  EA  or 
EIS,  then  the  proponent  mus«  begin  the 
preparation  of  a  new  EA  or  EIS,  as 
appropriate. 

lb)  The  proponent  of  a  proposed 
action  may  adopt  appropriate 
environmental  documents  (EAs  or  EISs) 
prepared  by  another  agency  (40  CFR 
1500.4(n)  and  1506.3).  In  such  cases,  the 
proponent  will  docvunent  their  use  in  a 
REC  FNSI,  or  ROD. 

$651.13    Classified  actions. 

(a)  For  proposed  actions  and  NEPA 
analyses  involving  classified 
information,  AR  380-5  (Department  of 
the  Army  Information  Security  Program) 
will  be  followed. 

(b)  Classification  does  not  relieve  a 
proponent  of  the  requirement  to  assess 
and  document  the  environmental  effects 
of  a  proposed  action. 

(c)  when  classified  information  can 
be  reasonably  separated  from  other 
information  and  a  meaningful 
environmental  analysis  produced, 
unclassified  documents  will  be 
prepared  and  processed  in  accordance 
with  this  part.  Classified  portions  will 
be  kept  separate  and  provided  to 
reviewers  and  decision  makers  in 
accordance  with  AR  380-5. 

(d)  When  classified  information  is 
such  an  integral  part  of  the  analysis  of 
a  proposal  that  a  meaningful 
unclassified  NEPA  analysis  cannot  be 


produced,  the  proponent,  in 
consultation  with  the  appropriate 
security  and  environmental  offices,  will 
form  a  team  to  review  classified  NEPA 
analysis.  This  interdisciplinary  team 
will  include  environmental 
professionals  to  ensure  that  the 
consideration  of  environmental  effects 
will  be  consistent  with  the  letter  and 
intent  of  NEPA,  including  public 
participation  requirements  for  those 
aspects  which  are  not  classified. 

$  651 .1 4    Integration  with  Anny  planning. 

(a)  Early  integration.  The  Army  goal  is 
to  conciurently  integrate  environmental 
reviews  with  other  Army  planning  and 
decision-making  actions,  thereby 
avoiding  delays  in  mission 
accomplishment.  To  achieve  this  goal, 
proponents  shall  complete  NEPA 
analysis  as  part  of  any  recommendation 
or  report  to  decision  makers  prior  to  the 
decision  (subject  to  40  CFR  1506.1). 
Early  planning  (inclusion  in  Installation 
Master  Plans.  INRMPs,  ICRMPs, 
Acquisition  Strategies,  strategic  plans, 
etc.)  will  allow  efficient  program  or 
project  execution  later  in  the  process., 

(1)  The  planning  process  will  identify 
issues  that  are  likely  to  have  an  effect  on 
the  environment,  or  to  be  controversial. 
In  most  cases,  local  citizens  and/or 
existing  advisory  groups  should  assist  in 
identifying  potentially  controversial 
issues  during  the  planning  process.  The 
planning  process  also  identifies  minor 
issues  that  have  little  or  no  measurable 
environmental  effect,  and  it  is  sound 
NEPA  practice  to  reduce  or  eliminate 
discussion  of  minor  issues  to  help  focus 
analyses.  Such  an  approach  will 
minimize  unnecessary  analysis  and 
discussion  in  the  NEPA  process  and 
documents. 

(2)  Decision  makers  will  be  informed 
of  and  consider  the  environmental 
consequences  at  the  same  time  as  other 
factors  such  as  mission  requirements, 
schedule,  and  cost.  If  permits  or 
coordination  are  required  (for  example. 
Section  404  of  the  Clean  Water  Act. 
Endangered  Species  Act  Consultation. 
Section  106  of  the  National  Historic 
Preservation  Act  (NHPA).  etc.).  they 
should  be  initiated  no  later  than  the 
scoping  phase  of  the  process  and  should 
run  parallel  to  the  NEPA  process,  not 
sequential  to  it.  This  practice  is  in 
accordance  with  the  fecommendations 
presented  in  the  CEQ  publication 
entitled  "The  National  Environmental 
Policy  Act:  A  Study  of  Its  Effectiveness 
After  Twenty-five  Years." 

(3)  NEPA  documentation  will 
accompany  the  proposal  through  the 
Army  review  and  decision-making 
processes.  These  docimients  will  be 
forwarded  to  the  planners,  designers. 


and/or  implementers.  ensuring  that  the 
recommendations  and  mitigations  upon 
which  the  decision  was  based  are  being 
carried  out.  The  implementation  process 
will  provide  necessary  feedback  for 
adaptive  environmental  management; 
responding  to  inaccuracies  or 
uncertainties  in  the  Army's  ability  to 
accurately  predict  impacts,  changing 
field  conditions,  or  unexpected  results 
from  monitoring.  The  integration  of 
NEPA  into  the  ongoing  planning 
activities  of  the  Army  can  produce 
considerable  savings  to  the  Army.' 
(b)  Time  limits.  The  timing  of  the 
preparation,  circulation,  submission, 
and  public  availability  of  NEPA 
documentation  is  important  to  ensure 
that  environmental  values  are  integrated 
into  Army  planning  and  decisions. 

(1)  Categorical  exclusions.  When  a 
proposed  action  is  categorically 
excluded  from  further  environmental 
review  (Subpart  D  and  Appendix  B  of 
this  part),  the  proponent  may  proceed 
immediately  with  that  action  upon 
receipt  of  all  necessary  approvals, 
(including  local  environmental  office 
confirmation  that  the  CX  applies  to  the 
proposal)  and  the  preparation  of  a  REC. 
if  required. 

(2)  Findings  of  no  significant  impact. 
(i)  A  proponent  will  make  an  EA  and 
draft  FNSI  available  to  the  public  for 
review  and  comment  for  a  minimum  of 
30  days  prior  to  making  a  final  decision 
and  proceeding  with  an  action.  U  the    . 
proposed  action  is  one  of  national 
concern,  is  unprecedented,  or  normally 
requires  an  EIS  (§  651.42).  the  FNSI 
must  be  published  in  the  FR.  Otherwise, 
the  FNSI  must  be  published  in  local 
newspapers  and  be  made  widely 
available.  The  FNSI  must  articulate  the 
deadline  for  receipt  of  comments, 
availability  of  the  EA  for  review,  and 
steps  required  to  obtain  the  EA.  This 
can  include  a  POC,  address,  and  phone 
number;  a  location;  a  reference  to  a 
website;  or  some  equivalent  mechanism. 
(In  no  cases  will  the  only  coordination 
mechanism  be  a  website.)  At  the 
conclusion  of  the  appropriate  comment 


'  For  example,  a  well-executed  EA  or  EIS  on  an 
Installation  Master  Plan  can  eliminate  the  need  for 
many  case-by-case  analyses  and  documentation  for 
construction  projects.  After  the  approval  of  an 
adequate  comprehensive  plan  (which  adequately 
addresses  the  potential  for  environmental  effects), 
subsequent  projects  can  tier  off  of  the  Master  Plan 
NEPA  analysis  (AR  210-20).  Other  integration  of 
the  NEPA  process  and  broad-level  planning  can 
lead  to  the  "tiering"  of  NEPA,  allowing  the 
proponent  to  minimize  the  effort  spent  on 
individual  projects,  and  "incorporating  by 
reference"  the  broader  level  environmental 
considerations.  This  tiering  allows  the  development 
of  program  level  (programmatic)  EAs  and  EISs, 
which  can  introduce  greater  economies  of  scale. 
These  assessments  are  addressed  in  more  detail  in 
paragraph  (c)  of  this  section. 
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period,  as  specified  in  Figure  2,  the  take  immediate  action,  unless  sufficient      warrant  more  time  for  their  resolution, 

decision  maker  may  sign  the  FNSI  and        public  comments  are  received  to  Figure  2  follows: 


TIME 


PROPOSED  ACTK>N 
FORMULATED 

SCOPING 


VARIABLE 


30  ■  90  DAYS 


PREPARATION 
MACOM  PDEIS  REVIEW 


90  ■  270  DAYS 


r 


NOTICE  OF  INTENT 
PUBLISHED 

PREUMINARY 
(PDEIS)  INmATED 


30  DAYS  (APPROX.) 


DA/DOD  PDEIS  REVIEW    /    30 -40  DAYS 
PUBLIC  REVIEW   /     45  DAYS  MIN. 


INCORPORATION 
OF  COMMENTS 

MANDATORY  WAmNG 
PERIOD 


15 -45  DAYS 


30  DAYS  MIN. 


MITIGATION  AND 
MONITORING 


ONGOING 


1 

r 


FILING  OF  DRAFT 

EIS  WfERA  THRU  OESOH 


FILING  OF  FINAL 

EIS  W/EPA  THRU  DESOH 


RECORD  OF  DECISION 
PUBUSHED  IN  FR 


Figure  2.   Time  involved  for  preparing  and  processing  an  environmental  impact 
statement. 


(ii)  A  news  release  is  required  to 
publicize  the  availability  of  the  EA  and 
draft  FNSI,  and  a  simultaneous 
announcement  that  includes  publication 
in  the  FR  must  be  made  by  HQDA,  if 
warranted  (see  §651.35  (e)).  The  30-day 
Waiting  period  b^ins  at  the  time  that 
the  draft  FNSI  is  publicized  (40  CFR 
1506.6(b)). 

(iii)  In  cases  where  the  30-day 
comment  period  jeopardizes  the  project 
and  the  full  comment  period  would 
provide  no  public  benefit,  the  period 
may  be  shortened  with  appropriate 
approval  by  a  higher  decision  authority 
(such  as  a  MACOM).  In  no 
circumstances  should  the  public 
comment  period  for  an  EA/ draft  FNSI  be 
less  than  15  days.  A  deadline  and  POC 
for  receipt  of  comments  must  be 
included  in  the  draft  FNSI  emd  the  news 
release. 

(3)  EIS.  The  EPA  publishes  a  weekly 
notice  in  the  FR  of  the  EISs  filed  during 
the  preceding  week.  This  notice  usually 
occurs  each  Friday.  An  NOA  reaching 
EPA  on  a  Friday  wrill  be  published  in 
the  following  Friday  issue  of  the  FR. 
Failure  to  deliver  an  NOA  to  EPA  by 
close  of  business  on  Friday  will  result 
in  an  additional  one-week  delay.  A 
news  release  publicizing  the  action  will 
be  made  in  conjunction  with  the  notice 
in  the  FR.  The  following  time  periods, 
calculated  from  the  publication  date  of 
the  EPA  notice,  will  be  observed: 


(i)  Not  less  than  45  days  for  public 
comment  on  DEISs  (40  CFR  1506.10(c)). 

(ii)  Not  less  than  15  days  for  public 
availability  of  DEISs  prior  to  any  public 
hearing  on  the  DEIS  (40  CFR  1506(c)(2)). 

(iii)  Not  less  than  90  days  from  filing 
the  DEIS  prior  to  any  decision  on  the 
proposed  action.  These  periods  may  run 
concurrently  (40  CFR  1506.10(b)  and 
(c)). 

(iv)  The  time  periods  prescribed  here 
may  be  extended  or  reduced  in 
accordance  with  40  CFR  1506.10(b)(2) 
and  (d). 

(v)  When  variations  to  these  time 
limits  are  set,  the  Army  agency  should 
consider  the  factors  in  40  CFR 
1501.8(b)(1). 

(vi)  The  proponent  may  also  set  time 
limits  for  other  procedures  or  decisions 
related  to  DEISs  and  FEISs  as  listed  in 
40  CFR  1501.8(b)(2). 

(vii)  Because  the  entire  EIS  process 
could  require  more  than  one  year 
(Figure  2  in  paragraph  (b)(2)(i)  of  this 
section),  the  process  must  begin  as  soon 
as  the  project  is  sufficiently  mature  to 
allow  analysis  of  alternatives  and  the 
proponent  must  coordinate  with  all  staff 
elements  with  a  role  to  play  in  the 
NEPA  process.  DEIS  preparation  and 
response  to  comments  constitute  the 
largest  portion  of  time  to  prepare  an 
FEIS. 

(viii)  A  public  affairs  plan  should  be 
developed  that  provides  for  periodic 
interaction  with  the  community.  There , 


is  a  minimum  public  review  time  of  90 
days  between  the  publication  of  the 
DEIS  and  the  announcement  of  the 
ROD.  After  the  availability  of  the  ROD 
is  announced,  the  action  may  proceed. 
This  announcement  must  be  made 
through  the  FR  for  those  EISs  for  which 
HQDA  signs  the  ROD.  For  other  EISs, 
announcements  in  the  local  press  are 
adequate.  Figure  2  in  paragraph  (b)(2)(i) 
of  this  section  indicates  typical  and 
required  time  periods  for  EISs. 

(c)  Programmatic  environmental 
review  (tiering).  (1)  Army  agencies  are 
encouraged  to  analyze  actions  at  a 
programmatic  level  for  those  programs 
that  are  similar  in  nature  or  broad  in 
scope  (40  CFR  1502.4(c),  1502.20,  and 
1508.23).  This  level  of  analysis  will 
eliminate  repetitive  discussions  of  the 
same  issues  and  focus  on  the  key  issues 
at  each  appropriate  level  of  project 
review.  When  a  broad  programmatic  EA 
or  EIS  has  been  prepared,  any 
subsequent  EIS  or  EA  on  an  action 
included  within  the  entire  program  or 
policy  (particularly  a  site-specific 
action)  need  only  summarize  issues 
discussed  in  the  broader  statement  and 
concentrate  on  the  issues  specific  to  the 
subsequent  action.^  This  subsequent 


^  As  an  example,  an  appropriate  way  to  address 
diverse  weapon  system  deployments  would  be  to  ' 
produce  site-specific  EAs  or  EISs  for  each  majpr 
deployment  installation,  using  the  generic 
environmental  effects  of  the  weapon  system 
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document  will  state  where  the  earlier 
document  is  available. 

(2)  Army  proponents  are  normally 
required  to  prepare  many  types  of 
management  plans  that  must  include  or 
be  accompanied  by  appropriate  NEPA 
analysis.  NEPA  analysis  for  these  types 
of  plans  can  often  be  accomplished  with 
a  programmatic  approach,  creating  an 
analysis  that  covers  a  number  of  smaller 
projects  or  activities.  In  cases  where 
such  activities  are  adequately  assessed 
as  part  of  these  normal  planning 
activities,  a  REC  can  be  prepared  for 
smaller  actions  that  cite  the  document 
in  which  the  activities  were  previously 
assessed.  Care  must  be  taken  to  ensure 
that  site-specific  or  case-specific 
conditions  are  adequately  addressed  in 
the  existing  programmatic  dociiment 
before  a  REC  can  be  used,  and  the  REC 
must  reflect  this  consideration.  If 
additional  analyses  are  required,  they 
can  "tier"  off  the  original  analyses, 
eliminating  duplication.  Tiering,  in  this 
manner,  is  often  applicable  to  Army 
actions  that  are  long-term,  multi-faceted, 
or  multi-site. 

(d)  Scoping.  (1)  When  the  plaiming  for 
an  Army  project  or  action  indicates  a 
need  for  an  EIS,  the  proponent  initiates 
the  scoping  process  (see  Subpart  G  of 
this  part  for  procedures  and  actions). 
This  process  determines  the  scope  of 
issues  to  address  in  the  EIS  and 
identifies  the  significant  issues  related 
to  the  proposed  action.  During  the 
scoping,  process  participants  identify 
the  range  of  actions,  alternatives,  and 
impacts  to  consider  in  the  EIS  (40  CFR 
1508.25).  For  an  individual  action,  the 
scope  may  depend  on  the  relationship 
of  the  proposed  action  to  other  NEPA 
documents.  The  scoping  phase  of  the 
NEPA  process,  as  part  of  project 
planning,  will  identify  aspects  of  the 
proposal  that  are  likely  to  have  an  effect 
or  be  controversial;  and  will  ensure  that 
the  NEPA  analyses  are  useful  for  a 
decision  maker.  For  example,  the  early 
identification  and  initiation  of  permit  or 
coordination  actions  can  facilitate 
problem  resolution,  and,  similarly, 
ciunulative  effects  can  be  addressed 
early  in  the  process  and  at  the 
appropriate  spatial  and  temporal  scales. 
(2)  The  extent  of  the  scoping  process, 
including  public  involvement,  will 
depend  on  several  factors.  These  factors 
include: 

(i)  The  size  and  type  of  the  proposed 
action. 

(ii)  Whether  the  proposed  action  is  of 
regional  or  national  interest. 

(iii)  Degree  of  any  associated 
environmental  controversy. 


identified  in  a  programmatic  EA  or  EIS  prepared  by 
the  MATDEV. 


(iv)  Size  of  the  affected  environmental 
paraineters. 
(v)  Significance  of  any  effects  on 

them, 
(vi)  Extent  of  prior  environmental 

review, 
(vii)  Involvement  of  any  substantive 

time  limits. 

(viii)  Requirements  by  other  laws  for 
environmental  review. 

(ix)  Cumulative  impacts. 

(3)  Through  scoping,  many  future 
controversies  can  be  eliminated,  and 
public  involvement  can  be  used  to 
narrow  the  scope  of  the  study, 
concentrating  on  those  aspects  of  the 
analysis  that  are  truly  important. 

(4)  The  proponent  may  incorporate 
scoping  as  part  of  the  EA  process,  as 
well.  If  the  proponent  chooses  a  public 
involvement  strategy,  the  extent  of 
scoping  incorporated  is  at  the 
proponent's  discretion. 

(e)  Analyses  and  documentation. 
Several  statutes,  regulations,  and 
Executive  Orders  require  analyses, 
consultation,  dociunentation.  and 
coordination,  which  duplicate  various 
elements  and/or  analyses  required  by 
NEPA  and  the  CEQ  regulations;  often 
leading  to  confusion,  duplication  of 
effort,  omission,  and.  ultimately, 
unnecessary  cost  and  delay.  Therefore, 
Army  proponents  are  encouraged  to 
identify,  early  in  the  NEPA  process, 
opportunities  for  integrating  those 
requirements  into  proposed  Army 
programs,  policies,  and  projects. 
Environmental  analyses  required  by  this 
part  will  be  integrated  as  much  as 
practicable  with  other  environmental 
reviews,  laws,  and  Executive  Orders  (40 
CFR  1502.25).  Incorporation  of  these 
processes  must  ensure  that  the 
individual  requirements  are  met,  in 
addition  to  those  required  by  NEPA. 
The  NEPA  process  does  not  replace  the 
procedural  or  substantive  requirements 
of  other  enviroiunental  statutes  and 
regulations.  Rather,  it  addresses  them  in 
one  place  so  the  decision  maker  has  a 
concise  and  comprehensive  view  of  the 
major  environmental  issues  and 
understands  the  interrelationships  and 
potential  conflicts  among  the 
environmental  components.  NEPA  is 
the  "umbrella"  that  facilitates  such 
coordination  by  integrating  processes 
that  might  otherwise  proceed 
independently.  Prime  candidates  for 
such  integration  include,  but  are  not 
limited  to,  the  following: 

(1)  Clean  Air  Act,  as  amended 
(General  Conformity  Rule.  40  CFR  parts 
51  and  93). 

(2)  Endangered  Species  Act. 

(3)  NHPA.  sections  106  and  110. 

(4)  NAGPRA  (Public  Uw  101-601. 
104  Stat.  3048). 


(5)  Clean  Water  Act.  including 
Section  404(b)(1). 

(6)  American  Indian  Religious 
Freedom  Act. 

(7)  Fish  and  Wildlife  Coordination 

Act. 

(8)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act. 

(9)  Resource  Conservation  and 
Recovery  Act. 

(10)  Pollution  Prevention  Act. 

(11)  The  Sikes  Act,  Public  Law  86- 
797,  74  Stat.  1052. 

(12)  Federal  Compliance  with  Right- 
to-Know  Laws  and  Pollution  Prevention 
Requirements  (Executive  Order  12856,  3 
CFR,  1993  Comp.,  p.  616). 

(13)  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (Executive  Order  12898,  3 
CFR,  1994  Comp.,  p.  859). 

(14)  Indian  Sacred  Sites  (Executive 
Order  13007,  3  CFR,  1996  Comp.,  p. 

196). 

(15)  Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks  (Executive  Order  13045.  3  CFR. 
1997  Comp..  p.  198). 

(16)  Federal  Support  of  Commimity 
Efforts  Along  American  Heritage  Rivers 
(Executive  Order  13061.  3  CFR.  1997 
Comp..  p.  221). 

(17)  Floodplain  Management 
(Executive  Order  11988.  3  CFR.  1977 
Comp..  p.  117). 

(18)  Protection  of  Wetlands  (Executive 
Order  11990.  3  CFR.  1977  Comp.,  p. 

121). 

(19)  Environmental  Effects  Abroad  of 
Major  Federal  Actions  (Executive  Order 
12114,  3  CFR,  1979  Comp.,  p.  356). 

(20)  Invasive  Species  (Executive 
Order  13112.  3  CFR.  1999  Comp..  p. 
159). 

(21)  AR  200-3.  Natural  Resources — 
Land.  Forest,  and  Wildlife  Management. 

(22)  Enviroiunental  analysis  and 
documentation  required  by  various  state 

laws. 

(23)  Any  cost-benefit  analyses 
prepared  in  relation  to  a  proposed 
action  (40  CFR  1502.23). 

(24)  Any  permitting  and  licensing 
procedures  required  by  federal  and  state 
law. 

(25)  Any  installation  and  Army 
master  planning  functions  and  plans. 

(26)  Any  installation  management 
plans,  particularly  those  that  deal 
directly  with  the  environment. 

(27)  Any  stationing  and  installation 
planning,  force  development  planning, 
and  materiel  acquisition  planning. 

(28)  Environmental  Noise 
Management  Program. 

(29)  Hazardous  waste  management 
plans. 
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'  (30)  Integrated  Cultural  Resoxuce 
Management  Plan  as  required  by  AR 
200-^  and  DODD  4700.4,  Natural 
Resoiuces  Management  Program. 

1(31)  Asbestos  Management  Plans. 

'  (32)  Integrated  Natural  Resoiux:e 
Management  Plans,  AR  200-3,  Natiu-al 
Resources — Land,  Forest,  and  Wildlife 
Management,  and  DODD  4700.4, 
Natiu^  Resources  Management 
Program. 

(33)  Enviroiunental  Baseline  Surveys. 

(34)  Programmatic  Environment, 
Safety,  and  Health  Evaluation  (PESHE) 
as  required  by  DOD  5000.2-R  and  DA 
Pamphlet  70-3,  Army  Acquisition 
Procedures,  supporting  AR  70-1, 
Acquisition  Policy. 

(35)  The  DOD  MOU  to  Foster  the 
Ecosystem  Approach  signed  by  CEQ, 
and  DOD,  oh  15  December  1995; 
establishing  the  importance  of  "non- 
listed,"  "non-game,"  and  "non- 
protected" species. 

(36)  Other  requirements  (such  as 
health  risk  assessments),  when 
efficiencies  in  the  overall  Army 
environmental  program  will  result. 

(f)  Integration  into  Army  acquisition. 
The  Army  acquisition  community  will 
integrate  environmental  analyses  into 
decision-making,  as  required  in  this  part 
ensuring  that  environmental 
considerations  become  an  integral  part 
of  total  program  planning  and 
budgeting,  PEOs,  and  Program,  Product, 
and  Project  Managers  integrate  the 
NEPA  process  early,  and  acquisition 
planning  and  decisions  reflect  national 
and  Army  environmental  values  and 
considerations.  By  integrating  pollution 
prevention  and  oUier  aspects  of  any 
enviroiunental  analysis  early  into  the 
materiel  acquisition  process,  the  PEO 
and  PM  facilitate  the  identification  of 
environmental  cost  drivers  at  a  time 
when  they  can  be  most  effectively 
controlled.  NEPA  program  coordinators 
should  refer  to  DA  Pamphlet  70-3, 
Army  Acquisition  Procedures,  and  the 
Defense  Acquisition  Deskbook  (DAD) 
for  cvurent  specific  implementation 
guidance,  procedures,  and  POCs. 

(g)  Relations  with  local,  state, 
regional,  and  tribal  agencies.  (1)  Army 
installation,  agency,  or  activity 
environmental  officers  or  planners 
should  establish  a  continuing 
relationship  with  other  agencies, 
including  the  staffs  of  adjacent  local, 
state,  regional,  and  tribal  governments 
and  agencies.  This  relationship  will 
promote  cooperation  and  resolution  of 
mutual  land  use  and  environment- 
related  problems,  and  promote  the 
concept  of  regional  ecosystem 
management  as  well  as  general 
cooperative  problem  solving.  Many  of 
these  "partners"  will  have  specialized 


expertise  and  access  to  environmental 
baseline  data,  which  will  assist  the 
Army  in  day-to-day  planning  as  well  as 
NEPA-related  issues.  MOUs  are 
encouraged  to  identify  areas  of  mutual 
interest,  establish  POCs,  identify  lines  of 
communication  between  agencies,  and 
specify  procedures  to  follow  in  conflict 
resolution.  Additional  coordination  is 
available  from  state  and  area-wide 
planning  and  development  agencies. 
Through  this  process,  the  proponent 
may  gain  insights  on  other  agencies' 
approaches  to  EAs,  surveys,  and  studies 
applicable  to  the  ciurent  proposal. 
These  other  agencies  would  also  be  able 
to  assist  in  identifying  possible 
participants  in  scoping  procedures  for 
projects  requiring  an  EIS. 

(2)  In  some  cases,  local,  state, 
regional,  or  tribal  governments  or 
agencies  vdll  have  sufficient  jurisdiction 
by  law  or  special  expertise  with  respect 
to  reasonable  alternatives  or  significant 
environmental,  social,  or  economic 
impacts  associated  with  a  proposed 
action.  When  appropriate,  proponents  of 
an  action  should  determine  whether 
these  entities  have  an  interest  in 
becoming  a  cooperating  agency 
(§  651.45  (b)  and  40  CFR  1501.6).  If 
cooperating  agency  status  is  established, 
a  memorandum  of  agreement  is  required 
to  document  specific  expectations, 
roles,  and  responsibilities,  including 
analyses  to  be  performed,  time 
schedules,  availability  of  pre-decisional 
information,  and  other  issues. 
Cooperating  agencies  may  use  their  owm 
funds,  and  the  designation  of 
cooperating  agency  status  neither 
enlarges  nor  diminishes  the  decision- 
making status  of  any  federal  or  non- 
federal entities  (see  CEQ  Memorandum 
for  Heads  of  Federal  Agencies  entitled 
"Designation  of  Non-Federal  Agencies 
to  be  Cooperating  Agencies  in 
Implementing  the  Procedural 
Requirements  of  the  National 
Environmental  Policy  Act"  dated  28 
July  1999.  available  from  the  President's 
Council  on  Environmental  Quality 
(CEQ).  Executive  Office  of  the  President 
of  the  U.S.).  In  determining  sufficient 
jurisdiction  or  expertise,  CEQ 
regulations  can  be  used  as  guidance. 

(h)  The  Army  as  a  cooperating 
agency.  Often,  other  agencies  take 
actions  that  can  negatively  impact  the 
Army  mission.  In  such  cases,  the  Army 
may  have  some  special  or  unique 
expertise  or  jurisdiction. 

(1)  The  Army  may  be  a  cooperating 
agency  (40  CFR  1501.6)  in  order  to: 

(1)  Provide  information  or  technical 
expertise  to  a  lead  agency. 

(ii)  Approve  portions  of  a  proposed 
action. 


(iii)  Ensure  the  Army  has  an 
opportunity  to  be  involved  in  an  action 
of  another  federal  agency  that  will  affect 
the  Army. 

(iv)  Provide  review  and  approval  of 
the  portions  of  EISs  and  RODs  that 
affect  the  Army. 

(2)  Adequacy  of  an  EIS  is  primarily 
the  responsibility  of  the  lead  agency. 
However,  as  a  cooperating  agency  with 
approval  authority  over  portions  of  a 
proposal,  the  Army  may  adopt  an  EiS  if 
review  concludes  the  EIS  adequately 
satisfies  the  Army's  comments  and 
suggestions. 

(3)  If  the  Army  is  a  major  approval 
authority  for  the  proposed  action,  the 
appropriate  Army  official  may  sign  the 
ROD  prepared  by  the  lead  agency,  or 
prepare  a  separate,  more  focused  ROD. 
If  the  Army's  approval  authority  is  only 
a  minor  aspect  of  the  overall  proposal,    . 
such  as  issuing  a  temporary  use  permit, 
the  Army  need  not  sign  the  lead 
agency's  ROD  or  prepare  a  separate 
ROD. 

(4)  The  magnitude  of  the  Army's 
involvement  in  the  proposal  will 
determine  the  appropriate  level  and 
scope  of  Army  review  of  NEPA 
documents.  If  the  Army  is  a  major 
approval  authority  or  may  be  severely 
impacted  by  the  proposal  or  an 
alternative,  the  Army«hould  undertake 
the  same  level  of  review  as  if  it  were  the 
lead  agency.  If  the  involvement  is 
limited,  the  review  may  be  substantially 
less.  The  lead  agency  is  responsible  for 
overall  supervision  of  the  EIS,  and  the 
Army  will  attempt  to  meet  all 
reasonable  time  frames  imposed  by  the 
lead  agency. 

(5)  If  an  installation  (or  other  Army 
organization)  should  become  aware  of 
an  EIS  being  prepared  by  another 
federal  agency  in  which  they  may  be 
involved  within  the  discussion  of  the 
document,  they  should  notify  ASA(I&E) 
through  the  chain  of  command. 
ASA(I&E)  will  advise  regarding 
appropriate  Army  participation  as  a 
cooperating  agency,  which  may  simply 
involve  local  coordination. 

§651.15    Mitigation  and  monitoring. 

(a)  Throughout  the  environmental 
analysis  process,  the  proponent  will 
consider  mitigation  measures  to  avoid 
or  minimize  environmental  harm. 
Mitigation  measures  include: 

(1)  Avoiding  the  impact  altogether,  by 
eliminating  the  action  or  parts  of  the 
action. 

(2)  Minimizing  impacts  by  limiting 
the  degree  or  magnitude  of  the  action 
and  its  implementation. 

(3)  Rectifying  the  impact;  by 
repairing,  rehabilitating,  or  restoring  the 
adverse  effect  on  the  environment. 
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(4)  Reducing  or  eliminating  the 
impact  over  time,  by  preservation  and 
maintenance  operations  during  the  life 
of  the  action. 

(5)  Compensating  for  the  impact,  by 
replacing  or  providing  substitute 
resources  or  environments.  (Examples 
and  further  clarification  are  presented  in 
Appendix  C  of  this  part.) 

(b)  When  the  analysis  proceeds  to  an 
EA  or  EIS,  mitigation  measures  will  be 
clearly  assessed  and  those  selected  for 
implementation  will  be  identified  in  the 
FNSI  or  the  ROD.  The  proponent  must 
implement  those  identified  mitigations, 
because  they  are  commitments  made  as 
part  of  the  Army  decision.  The 
proponent  is  responsible  for  responding 
to  inquiries  from  the  public  or  other 
agencies  regarding  the  status  of 
mitigation  measures  adopted  in  the 
NEPA  process.  The  mitigation  shall 
become  a  line  item  in  the  proponent's 
budget  or  other  funding  document,  if 
appropriate,  or  included  in  the  legal 
document  implementing  the  action  (for 
example,  contracts,  leases,  or  grants). 
Only  those  practical  mitigation 
measures  that  can  reasonably  be 
accompUshed  as  part  of  a  proposed 
alternative  will  be  identified.  Any 
mitigation  measures  selected  by  the 
proponent  will  be  clearly  outlined  in 
the  NEPA  decisiori  document,  will  be 
budgeted  and  funded  (or  funding 
arranged)  by  the  proponent,  and  will  be 
identified,  with  the  appropriate  fund 
code,  in  the  EPR  (AR  200-1). 
Mitigations  will  be  monitored  through 
environmental  comphance  reporting, 
such  as  the  ISR  (AR  200-1)  or  the 
Environmental  Quality  Report. 
Mitigation  measures  are  identified  and 
funded  in  accordance  with  applicable 
laws,  regulations,  or  other  media  area 
requirements; 

(c)  Based  upon  the  analysis  and 
selection  of  mitigation  measxires  that 
reduce  environmental  impacts  imtil 
they  are  no  longer  significant,  an  EA 
may  resxUt  in  a  FNSI.  If  a  proponent 
uses  mitigation  measures  in  such  a 
manner,  the  FNSI  must  identify  these 
mitigating  measures,  and  they  become 
legally  binding  and  must  be 
accomplished  as  the  project  is 
implemented.  If  any  of  these  identified 
mitigation  measures  do  not  occuj,  so 
that  significant  adverse  environmental 
effects  could  reasonably  expected  to 
result,  the  proponent  must  publish  an 
NOI  and  prepare  an  EIS. 

(d)  Potential  mitigation  measures  that 
appear  practical,  and  are  luiobtainable 
within  expected  Army  resources,  or  that 
some  other  agency  (including  non-Army 
agencies)  should  perform,  will  bfi 
identified  in  the  NEPA  analysis  to  the 
m^t^nmiim  extent  practicable.  A  number 


of  factors  determine  what  is  practical, 
including  military  mission,  manpower 
restrictions,  cost,  institutional  barriers, 
technical  feasibility,  and  public 
acceptance.  Practicality  does  not 
necessarily  ensure  resolution  of 
conflicts  among  these  items,  rather  it  is 
the  degree  of  conflict  that  determines 
practicality.  Although  mission  conflicts 
are  inevitable,  they  are  not  necessarily 
insurmoimtable;  and  the  proponent 
should  be  cautious  about  declaring  all 
mitigations  impractical  and  carefully 
consider  any-manpower  requirements. 
The  key  point  concerning  both  the 
manpower  and  cost  constraints  is  that, 
unless  money  is  actually  budgeted  and 
manpower  assigned,  the  mitigation  does 
not  exist.  Coordination  by  the 
proponent  early  in  the  process  will  be 
required  to  allow  ample  time  to  get  the 
mitigation  activities  into  the  budget 
cycle.  The  project  cannot  be  undertaken 
imtil  all  required  mitigation  efforts  are 
fully  resourced,  or  until  the  lack  of 
funding  and  resultant  effects,  are  fully 
addressed  in  the  NEPA  analysis. 

(e)  Mitigation  measures  that  were 
considered  but  rejected,  including  those 
that  can  be  accomplished  by  other 
agencies,  must  be  discussed,  along  with 
the  reason  for  the  rejection,  within  the 
EA  or  EIS.  If  they  occur  in  an  EA,  their 
rejection  may  lead  to  an  EIS,  if  the 
resultant  unmitigated  impacts  are 
significant. 

(f)  Proponents  may  request  assistance 
with  mitigation  from  cooperating  non- 
Army  agencies,  when  appropriate.  Such 
assistance  is  appropriate  when  the 
requested  agency  was  a  cooperating 
agency  during  preparation  of  a  NEPA 
document,  or  has  the  technology, 
expertise,  time,  funds,  or  familiarity 
with  the  project  or  the  local  ecology 
necessary  to  implement  the  mitigation 
measiue  more  effectively  than  the  lead 

agency. 

(g)  The  proponent  agency  or  other 
appropriate  cooperating  agency  will 
implement  mitigations  and  other 
conditions  established  in  the  EA  or  EIS. 
or  commitments  made  in  the  FNSI  or 
ROD.  Legal  docimients  implementing 
the  action  (such  as  contracts,  permits, 
grants)  will  specify  mitigation  measures 
to  be  performed.  Penalties  against  a 
contractor  for  noncompliance  may  also 
be  specified  as  appropriate. 
Specification  of  penalties  should  be 
fully  coordinated  with  the  appropriate 
legal  advisor. 

(h)  A  monitoring  and  enforcement 
program  for  any  mitigation  will  be 
adopted  and  summarized  in  the  NEPA 
dociunentation  (see  Appendix  C  of  this 
part  for  guidelines  on  implementing 
such  a  program).  Whether  adoption  of  a 
monitoring  and  enforcement  program  is 


applicable  (40  CFR  1505.2(c))  and 
whether  the  specific  adopted  action 
requires  monitoring  (40  CFR  1505.3) 
may  depend  on  the  following: 

(1)  A  change  in  environmental 
conditions  or  project  activities  assumed 
in  the  EIS  (such  that  original  predictions 
of  the  extent  of  adverse  environmental 
impacts  may  be  too  limited); 

(2)  The  outcome  of  the  mitigation 
measure  is  xmcertain  (for  example,  new 
technology); 

(3)  Major  environmental  controversy 
remains  associated  with  the  selected 
alternative;  or 

(4)  Failure  of  a  mitigation  measure,  or 
other  unforeseen  circumstances,  could 
result  in  a  failure  to  meet  achievement 
of  requirements  (such  as  adverse  effects 
on  federal  or  state  listed  endangered  or 
threatened  species,  important  historic  or 
archaeological  sites  that  are  either  listed 
or  eligible  for  nomination  to  the 
National  Register  of  Historic  Places, 
wilderness  areas,  wild  and  scenic  rivers, 
or  other  public  or  private  protected 
resources).  Proponents  must  follow 
local  installation  environmental  office 
procedures  to  coordinate  with 
appropriate  federal,  tribal,  state,  or  local  . 
agencies  responsible  for  a  particular 
program  to  determine  what  would 
constitute  "adverse  effects." 

(i)  Monitoring  is  an  integral  part  of 
any  mitigation  system. 

(1)  Enforcement  monitoring  ensures 
that  mitigation  is  being  performed  as 
described  in  the  NEPA  documentation. 
mitigation  requirements  and  penalty 
clauses  are  written  into  any  contracts, 
and  required  provisions  are  enforced. 
The  development  of  an  enforcement 
monitoring  program  is  governed  by  who 
will  actually  perform  the  mitigation:  a 
contractor,  a  cooperating  agency,  or  an 
in-house  (Army)  lead  agency.  Detailed 
guidance  is  contained  in  Appendix  C  of 
this  part.  The  proponent  is  ultimately 
responsible  for  performing  any 
mitigation  activities.  All  monitoring 
results  will  be  sent  to  the  installation 
Enviroiunental  Office;  in  the  case  of  the 
Army  Reserves,  the  Regional  Support 
Commands  (RSCs);  and.  in  the  case  of 
the  National  Guard,  the  NGB. 

(2)  Effectiveness  monitoring  measures 
the  success  of  the  mitigation  effort  and/ 
or  the  enviroiunental  effect.  While 
quantitative  measurements  are  desired, 
qualitative  measures  may  be  required. 
The  objective  is  to  obtain  enou^ 
information  to  judge  the  effect  of  the 
mitigation.  In  establishing  the 
monitoring  system,  the  responsible 
agent  should  coordinate  the  monitoring 
with  the  Environmental  Office.  Specific 
steps  and  guidelines  are  included  in 
Appendix  C  of  this  part. 


4  Eona 


VaA, 
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(j)  The  monitoring  program,  in  most 
cases,  should  be  established  well  before 
the  action  begins,  particularly  when 
biological  variables  are  being  measured 
and  investigated.  At  this  stage,  any 
necessary  contracts,  funding,  and 
mempower  assignments  must  be 
initiated.  Technical  results  from  the 
analysis  should  be  siunmarized  by  the 
proponent  and  coordinated  with  the 
installation  Environmental  Office. 
Subsequent  coordination  with  the 
concerned  public  and  other  agencies,  as 
arranged  through  development  of  the 
mitigation  plan,  will  be  handled 
through  the  Environmental  Office. 

(k)  If  the  mitigations  are  effective,  the 
monitoring  should  be  continued  as  long 
as  the  mitigations  are  needed  to  address 
impacts  of  the  initial  action.  If  the 
mitigations  are  ineffective,  the 
proponent  and  the  responsible  group 
should  re-examine  the  ihitigation 
measures,  in  consultation  with  the 
Environmental  Office  and  appropriate 
experts,  and  resolve  the  inadequacies  of 
the  mitigation  or  monitoring. 
Professionals  with  specialized  and 
recognized  expertise  in  the  topic  or 
issue,  as  well  as  concerned  citizens,  are 
essential  to  the  credibility  of  this 
review.  If  a  different  program  is 
required,  then  a  new  system  must  be 
established.  If  ineffective  mitigations  are 
identified  which  were  required  to 
reduce  impact  below  significance  levels 
(§651.35  (g)),  the  proponent  may  be 
required  to  pubUsh  an  NOI  and  prepare 
an  EIS  (paragraph  (c)  of  this  section). 

(1)  Environmental  monitoring  report. 
An  environmental  monitoring  report  is 
prepared  at  one  or  more  points  after 
program  or  action  execution.  Its  piupose 
is  to  determine  the  accuracy  of  impact 
predictions.  It  can  serve  as  the  basis  for 
adjustments  in  mitigation  programs  and 
to  adjust  impact  predictions  in  futiue 
projects.  Further  guidance  and 
clarification  are  included  in  Appendix  C 
of  this  part. 


§651J16    Cumulative  impacts. 

(alfJEPA  analyses  must  assess 
cumulative  effects,  which  are  the  impact 
on  the  environment  resulting  from  the 
incremental  impact  of  the  action  when 
added  to  other  past,  present,  and 
reasonably  foreseeable  future  actions. 
Actions  by  federal,  non-federal  agencies, 
and  private  parties  must  be  considered 
(40  CFR  1508.7). 

(b)  The  scoping  process  should  be 
used  to  identify  possible  cumulative 
impacts.  The  proponent  should  also 
contact  appropriate  off-post  officials, 
such  as  tribal,  state,  county,  or  local 
planning  officials,  to  identify  other 
actions  that  should  be  considered  in  the 
cumidative  effects  analysis. 

(c)  A  suggested  cumulative  effects 
approach  is  as  follows: 

(1)  Identify  the  boundary  of  each 
resource  category.  Boundaries  may  be 
geographic  or  temporal.  For  example, 
the  Air  Quality  Control  Region  (AQCR) 
might  be  the  appropriate  boundary  for 
the  air  quality  analysis,  while  a 
watershed  could  be  the  boundary  for  the 
water  quality  analysis.  Depending  upon 
the  circumstances,  these  boundaries 
could  be  different  and  could  extend  off 
the  installation. 

(2)  Describe  the  threshold  level  of 
significance  for  that  resource  category. 
For  example,  a  violation  of  afr  quality 
standards  within  the  AQCR  would  be  an 
appropriate  threshold  level. 

(3)  Determine  the  environmental 
consequence  of  the  action.  The  analysis 
should  identify  the  cause  and  effect 
relationships,  determine  the  magnitude 
and  significance  of  cumulative  effects, 
and  identify  possible  mitigation 
measures. 

§  651 .1 7    Environmental  justice. 

Executive  Order  12898  (Federal 
Actions  to  Address  Envfronmental 
Justice  in  Minority  and  Low-Income 
Populations,  11  February  1994,  3  CFR, 
1994  Comp.,  p.  859)  requires  the 


proponent  to  determine  whether  the 
proposed  action  will  have  a 
disproportionate  impact  on  minority  or 
low-income  communities,  both  off-post 
and  on-post. 

Subpart  C-Recorda  and  Documenta 
§651.18    Introduction. 

NEPA  documentation  will  be 
prepared  and  published  double-sided 
on  recycled  paper.  The  recycled  paper 
symbol  shoiild  be  presented  on  the 
inside  of  document  covers. 

§651.19    Record  of  environmental 
consideration. 

A  Record  of  Envfronmental 
Consideration  (REC)  is  a  signed 
statement  submitted  with  project 
documentation  that  briefly  documents 
that  an  Army  action  has  received 
environmental  review.  RECs  are 
prepared  for  CXs  that  require  them,  and 
for  actions  covered  by  existing  or 
previous  NEPA  documentation.  A  REC 
briefly  describes  the  proposed  action 
and  timeframe,  identifies  the  proponent 
and  approving  official(s),  and  clearly 
shows  how  an  action  qualifies  for  a  CX. 
or  is  already  covered  in  an  existing  EA 
or  EIS.  When  used  to  support  a  CX,  the 
REC  must  address  the  use  of  screening 
criteria  to  ensure  that  no  extraordinary 
circumstances  or  situations  exist.  A  REC 
has  no  prescribed  format,  as  long  as  the 
above  information  is  included.  To 
reduce  paperwork,  a  REC  can  reference 
such  dociunents  as  real  estate 
Environmental  Baseline  Studies  (EBSs) 
and  other  documents,  as  long  as  they  are 
readily  available  for  review.  While  a 
REC  may  document  compliance  with 
the  requirements  of  NEPA,  it  does  not 
fulfill  the  requirements  of  other 
environmental  laws  and  regulations. 
Figure  3  illustrates  a  possible  format  for 
the  REC  as  follows: 
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Racoid  of  Enviioiwntikil  Comidwolion  (REC) 

To:  (Environmental  Officer) 

Frotn:  (Propootnt) 

Prqfcct  title: 

BreirdeKiiptlan: 

Antlclp««d  d«tt  andter  durrtkm  or  pn>r»rf  "rtlon:  (Mootli^'«») 

ReMon  for  uslf«  recaonl  of  envlronimwtal  cnrnkteraclon  (choow  one): 
a.  AdequHiCely  covered  In  an  (EA.  EIS)  entitled 


dated 


The  EA/EIS  may  be  leolewcd  ac 

OR 

Ik  U  catecprtcally  excluded  under  the  provtalom  of  CX 
(and  no  eirtraordlnary  drcumataocea  eidst  a»  denned  in —■ 


^(location} 


4-3). 


AR  2W-2.  appendix  A. 


Date 


Project  Proponent 


Ij^^                                                                             Installation  Environmental  Coordinator 
Variation  from  this  format  Is  acceptable  provided  basic  information  and  approvals  are  In- 
duded  In  any  modined  document.  


rigur*  3.    Suggvstad  foxBikt 


for  Racord  of  Environ««ntal  Considaration . 


{651.20  .  Environmental  asaassmant 

An  EA  is  intended  to  assist  agency 
planning  and  decision-making.  While 
required  to  assess  environmental 
impacts  and  evaluate  their  significance, 
it  is  routinely  used  as  a  planning 
dociunent  to  evaluate  enviroiunental 
impacts,  develop  alternatives  and 
mitigation  measures,  and  allow  for 
agency  and  public  participation.  It: 

(a)  Briefly  provides  the  decision 
maker  with  sufficient  evidence  and 
analysis  for  determining  whether  a  FNSI 
or  an  EIS  should  be  prepared. 

(b)  Assures  compliance  with  NEPA,  if 
an  EIS  is  not  required  and  a  CX  is 
inappropriate. 

(c)  Facilitates  preparation  of  an  EIS,  if 
required. 

(d)  Includes  brief  discussions  of  the 
need  for  the  proposed  action, 
alternatives  to  the  proposed  action 
(NEPA.  section  102(2)(e)), 
environmental  impacts,  and  a  listing  of 
persons  and  agencies  consulted  (see 
Subpart  E  of  this  part  for  requirements). 

(e)  The  EA  provides  the  proponent, 
the  public,  and  the  decision  maker  with 
sufficient  evidence  and  analysis  for 
determining  whether  environmental 
impacts  of  a  proposed  action  are 
potentially  significant.  An  EA  is 
substantially  less  rigorous  and  costly 
than  an  EIS.  but  requires  sufficient 
detail  to  identify  and  ascertain  the 


significance  of  expected  impacts 
associated  with  the  proposed  action  and 
its  alternatives.  The  EA  can  often 
provide  the  required  "hard  look"  at  the 
potential  environmental  effects  of  an 
action,  program,  or  policy  within  1  to  25 
pages,  depending  upon  the  nature  of  the 
action  and  project-specific  conditions. 

S  651 .21    Finding  of  no  significant  impact 

A  Finding  of  No  Significant  Impact 
(FNSI)  is  a  document  that  briefly  states 
why  an  action  (not  otherwise  excluded) 
will  not  significantly  afiiact  the 
environment,  and,  therefore,  that  an  EIS 
will  not  be  prepared.  The  FNSI  includes 
a  sunmiary  of  the  EA  and  notes  any 
related  NEPA  doc\imentation.  If  the  EA 
is  attached,  the  FNSI  need  not  repeat 
any  of  the  EA  discussion,  but  may 
incorporate  it  by  reference.  The  draft 
FNSI  will  be  made  available  to  the 
public  for  review  and  comment  for  30 
days  prior  to  the  initiation  of  an  action, 
except  in  special  circimistances  when 
the  public  comment  period  is  reduced 
to  15  days,  as  discussed  in 
§  651.14(b)(2)(iii).  Following  the 
comment  period  and  review  of  public 
comments,  the  proponent  forwards  a 
decision  package  that  includes  a 
comparison  of  environmental  impacts 
associated  with  reasonable  alternatives, 
summary  of  public  concerns,  revised 
FNSI  (if  necessary),  and 


recommendations  for  the  decision 
maker.  The  decision  maker  reviews  the 
package,  makes  a  decision,  and  signs  the 
FNSI  or  the  NOI  (if  the  FNSI  no  longer 
applies).  If  a  FNSI  is  signed  by  the 
decision  maker,  the  action  can  proceed 
immediately. 

f  651.22    Notica  of  intent 

A  Notice  of  Intent  (NOI)  is  a  public 
notice  that  an  EIS  will  be  prepared.  The 
NOI  will  briefly: 

(a)  Describe  the  proposed  and 
alternative  actions. 

(b)  Describe  the  proposed  scoping 
process,  including  when  and  where  any 
public  meetings  will  be  held. 

(c)  State  the  name  and  address  of  the 
PC)C  who  can  answer  questions  on  the 
proposed  action  and  the  EIS  (see 

§  651.45(a)  and  §  651.49  for  application). 

{651.23    Environmental  impact  statement 
An  Enviroimiental  Impact  statement 
(EIS)  is  a  detailed  written  statement 
required  by  NEPA  for  major  federal 
actions  significantly  affecting  the 
quality  of  the  hiunan  enviroimient  (42 
U.S.C.  4321).  A  more  complete 
discussion  of  EIS  requirements  is 
presented  in  Subpart  F  of  this  part. 

{651.24    Supptamantal  EAs  and 
supplemental  EISs. 

As  detailed  in  §  651.5(g)  and  in  40 
CFR  1502.9(c),  proposed  actions  may 


4  m**-*  g\ 
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require  review  of  existing  NEPA 
documentation.  If  conditions  warrant  a 
supplemental  document,  these 
documents  are  processed  in  the  same 
way  as  an  original  EA  or  EIS.  No  new 
scoping  is  required  for  a  supplemental 
EIS  filed  within  one  year  of  the  filing  of 
the  original  ROD.  If  the  review  indicates 
no  need  for  a  supplement,  that 
determination  will  be  documented  in  a 
REC. 

§  651 .25    Notice  of  availability. 

The  Notice  of  Availability  (NOA)  is 
published  by  the  Army  to  inform  the 
public  and  others  that  a  NEPA 
dociunent  is  available  for  review.  A 
NOA  will  be  published  in  the  FR, 
coordinating  with  EPA  for  draft  and 
final  EISs  (including  supplements),  for 
RODs,  and  for  EAs  and  FNSIs  which  are 
of  national  concern,  are  unprecedented, 
or  normally  require  an  EIS.  EAs  and 
FNSIs  of  local  concern  will  be  made 
available  in  accordance  with  §  651.36. 
This  agency  NOA  should  not  be 
confused  with  the  EPA's  notice  of 
availability  of  weekly  receipts  (NWR)^ 
of  EISs. 

§651.26    Record  of  decision. 

The  Record  of  Decision  (ROD)  is  a 
concise  public  document  summarizing 
the  findings  in  the  EIS  and  the  basis  for 
the  decision.  A  public  ROD  is  required 
under  the  provisions  of  40  CFR  1505.2 
after  completion  of  an  EIS  (see  §  651.45 
(j)  for  application).  The  ROD  must 
identify  mitigations  which  were 
important  in  supporting  decisions,  such 
as  those  mitigations  which  reduce 
otherwise  significant  impacts,  and 
ensure  that  appropriate  monitoring 
procedures  are  implemented  (see 
§651.15  for  application). 

§  651 .27    Programmatic  NEPA  analyses. 

These  analyses,  in  the  form  of  an  EA 
or  EIS,  are  useful  to  examine  impacts  of 
actions  that  are  similar  in  nature  or 
broad  in  scope.  These  documents  allow 
the  "tiering"  of  future  NEPA 
documentation  in  cases  where  futxu^ 
decisions  or  imknown  future  conditions 
preclude  complete  NEPA  analyses  in 
one  step.  These  dociunents  are 
discussed  further  in  §  651.14(c). 

Sut>part  D— Categorical  Excluskms 

§651.28    Introduction. 

Categorical  Exclusions  (CXs)  are 
categories  of  actions  with  no  individual 
or  ciunulative  effect  on  the  himian  or 
natiiral  environment,  and  for  which 


*  This  notice  is  published  by  the  EPA  and 
officially  begins  the  public  review  period.  The  NWR 
is  published  each  Friday,  and  lists  the  EISs  that 
ware  filed  the  previous  week. 


neither  an  EA  nor  an  EIS  is  required. 
The  use  of  a  CX  is  intended  to  reduce 
paperwork  and  eliminate  delays  in  the 
initiation  and  completion  of  proposed 
actions  that  have  no  significant  impact. 

§651.29    Determining  when  to  use  a  CX 
(screening  criteria). 

(a)  To  use  a  CX,  the  proponent  must 
satisfy  the  following  three  screening 
conditions: 

(1)  The  action  has  not  been 
segmented.  Determine  that  the  action 
has  not  been  segmented  to  meet  the 
definition  of  a  CX.  Segmentation  can 
occur  when  an  action  is  broken  dovtm 
into  small  parts  in  order  to  avoid  the 
appearance  of  significance  of  the  total 
action.  An  action  can  be  too  narrowly 
defined,  minimizing  potential  impacts 
in  an  effort  to  avoid  a  higher  level  of 
NEPA  documentation.  The  scope  of  an 
action  must  include  the  consideration  of 
connected,  ciunulative,  and  similar 
actions  (see  §  651.51(a)). 

(2)  No  exceptional  circumstances 
exist.  Determine  if  the  action  involves 
extraordinary  circumstances  that  would 
preclude  the  use  of  a  CX  (see  paragraphs 
(b)  (1)  tluough  (14)  of  this  section). 

(3)  One  (or  more)  CX  encompasses  the 
proposed  action.  Identify  a  CX  (or 
multiple  CXs)  that  potentially 
encompasses  the  proposed  action 
(Appendix  B  of  this  part).  If  no  CX  is 
appropriate,  and  the  project  is  not 
exempted  by  statute  or  emergency 
provisions,  an  EA  or  an  EIS  must  be 
prepared,  before  a  proposed  action  may 
proceed. 

(b)  Extraordinary  circumstances  that 
preclude  the  use  of  a  CX  are: 

(1)  Reasonable  likelihood  of 
significant  effects  on  public  health, 
safety,  or  the  environment. 

(2)  Reasonable  likelihood  of 
significant  enviroiunental  effects  (direct, 
indirect,  and  cumulative). 

(3)  Imposition  of  uncertain  or  unique 
enviroiunental  risks. 

(4)  Greater  scope  or  size  than  is 
normal  for  this  category  of  action. 

(5)  Reportable  releases  of  hazardous 
or  toxic  substances  as  specified  in  40 
CFR  part  302,  Designation,  Reportable 
Quantities,  and  Notification. 

(6)  Releases  of  petroleum,  oils,  and 
lubricants  (POL)  except  from  a  properly 
fimctioning  engine  or  vehicle, 
application  of  pesticides  and  herbicides, 
or  where  the  proposed  action  results  in 
the  requirement  to  develop  or  amend  a 
Spill  Invention,  Control,  or 
Countermeasures  Plan. 

(7)  When  a  review  of  an  action  that 
might  otherwise  qualify  for  a  Record  of 
Non-applicability  (RONA)  reveals  that 
air  emissions  exceed  de  minimis  levels 
or  otherwise  that  a  formal  Clean  Air  Act 
conformity  determination  is  required. 


(8)  Reasonable  likelihood  of  violating 
any  federal,  state,  or  local  law  or 
requirements  imposed  for  the  protection 
of  the  environment. 

(9)  Unresolved  effect  on 
environmentally  sensitive  resources,  as 
defined  in  paragraph  (c)  of  this  section. 

(10)  Involving  effects  on  the  quality  of 
the  environment  that  are  likefy  to  be 
highly  controversial. 

(11)  Involving  effects  on  the 
environment  that  are  highly  uncertain, 
involve  unique  or  unknown  risks,  or  are 
scientifically  controversial. 

(12)  Establishes  a  precedent  (or  makes 
decisions  in  principle)  for  future  or 
subsequent  actions  that  are  reasonably 
likely  to  have  a  future  significant  effect. 

(13)  Potential  for  degradation  of 
already  existing  poor  environmental 

.  conditions.  Also,  initiation  of  a 
degrading  influence,  activity,  or  effect  in 
areas  not  already  significantly  modified 
from  their  natural  condition. 

(14)  Introduction/employment  of 
unproven  technology. 

(c)  U  a  proposed  action  would 
adversely  affect  "environmentally 
sensitive"  resources,  unless  the  impact 
has  been  resolved  through  another 
environmental  process  (e.g.,  CZMA, 
NHPA,  CWA,  etc.)  a  CX  cannot  be  used 
(see  paragraph  (e)  of  this  section). 
Environmentally  sensitive  resources 
include: 

(1)  Proposed  federally  listed, 
threatened,  or  endangered  species  or 
their  designated  critical  habitats. 

(2)  Properties  listed  or  eligible  for 
listing  on  the  National  Register  of 
Historic  Places  (AR  200-4). 

(3)  Areas  having  special  designation 
or  recognition  such  as  prime  or  unique 
agricultural  lands;  coastal  zones; 
designated  wilderness  or  wilderness 
study  areas;  wild  and  scenic  rivers; 
National  Historic  Landmarks 
(designated  by  the  Secretary  of  the 
Interior);  100-year  floodpiains; 
wetlands;  sole  source  aquifers  (potential 
sources  of  drinking  water);  National 
Wildlife  Refuges;  National  Parks;  areas 
of  critical  environmental  concern;  or 
other  areas  of  high  environmental 
sensitivity. 

(4)  Cultural  Resources  as  defined  in 
AR  200-4. 

(d)  The  use  of  a  CX  does  not  relieve 
the  proponent  from  compliance  with 
other  statutes,  such  as  RCRA,  or 
consultations  imder  the  Endangered 
Species  Act  or  the  NHPA.  Such 
consultations  may  be  required  to 
determine  the  applicability  of  the  CX 
screening  criteria. 

(e)  For  those  CXs  that  require  a  REC, 
a  brief  (one  to  two  sentence) 
presentation  of  conclusions  reached 
during  screening  is  required  in  the  REC. 
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This  determination  can  be  made  using 
cxirrent  information  and  expertise,  if 
available  and  adequate,  or  can  be 
derived  through  conversation,  as  long  as 
the  basis  for  the  determination  is 
included  in  the  REC.  Copies  of 
appropriate  interagency  correspondence 
can  be  attached  to  the  REC.  Example 
conclusions  regarding  screening  criteria 
are  as  follows: 

(1)  "USFWS  concxured  in  informal 
coordination  that  E/T  species  will  not 
be  affected'". 

(2)  "Corps  of  Engineers  determined 
action  is  covered  by  nationwide  general 
permit". 

(3)  "SHPO  concurred  with  action". 

(4)  "State  Department  of  Natural 
Resources  concurred  that  no  effect  to 
state  sensitive  species  is  expected". 

§651.30    exactions. 

Types  of  actions  that  normally  qualify 
for  CX  are  listed  in  Appendix  B  of  this 
part. 

§  651 .31    Modification  of  the  CX  list. 

The  Army  list  of  CXs  is  subject  to 
continual  review  and  modification,  in 
consultation  with  CEQ.  Additional 
modifications  can  be  implemented 
through  submission,  through  channels, 
to  ASA  (I&E)  for  consideration  and 
consultation.  Subordinate  Army 
headquarters  may  not  modify  the  CX  list 
through  supplements  to  this  part.  Upon 
approval,  proposed  modifications  to  the 
list  of  CXs  will  be  published  in  the 
Federal  Register,  providing  an 
opportiuiity  for  public  review  and 
comment. 

Subpart  E— Environmental 
Asaaaament 

§651.32    introduction. 

(a)  An  EA  is  intended  to  faciUtate 
agency  planning  and  informed  decision- 
making, helping  proponents  and  other 
decision  makers  understand  the 
potential  extent  of  environmental 
impacts  of  a  proposed  action  and  its 
alternatives,  and  whether  those  impacts 
(or  cumulative  impacts)  are  significant. 
The  EA  can  aid  in  Army  compliance 
with  NEPA  when  no  EIS  is  necessary. 
An  EA  will  be  prepared  if  a  proposed 
action: 

(1)  Is  not  an  emergency  (§  651.11(b)). 

(2)  Is  not  exempt  from  (or  an 
exception  to)  NEPA  (§  651.11(a)). 

(3)  Does  not  qualify  as  a  CX 
(§651.11(c)). 

(4)  Is  not  adequately  covered  by 
existing  NEPA  analysis  and 
documentation  (§651.19). 

(5)  Does  not  normally  require  an  EIS 
(§651.42). 

(b)  An  EA  can  be  1  to  25  pages  in 
-  length  and  be  adequate  to  meet  the 


requirements  of  this  part,  depending 
upon  site-specific  circumstances  and 
conditions.  Any  analysis  that  exceeds 
25  pages  in  length  should  be  evaluated 
to  consider  whether  the  action  and  its 
efi^ects  are  significant  and  thus  warrant 
an  EIS. 

§  651 .33    Actions  nonnaily  requiring  an  EA. 
The  following  Army  actions  normally 
require  an  EA,  unless  they  qualify  for 
the  use  of  a  CX: 

(a)  Special  field  training  exercises  or 
test  activities  in  excess  of  five  acres  on 
Army  land  of  a  nature  or  magnitude  not 
within  the  annual  installation  training 
cycle  or  installation  master  plan. 

(b)  Military  construction  that  exceeds 
five  contiguous  acres,  including 
contracts  for  off-post  construction. 

(c)  Changes  to  established  installation 
land  use  that  generate  impacts  on  the 
environment. 

(d)  Alteration  projects  affecting 
historically  significant  structures, 
archaeological  sites,  or  places  listed  or 
eligible  for  listing  on  the  National 
Register  of  Historic  Places. 

(e)  Actions  that  coidd  cause 
significant  increase  in  soil  erosion,  or 
affect  prime  or  unique  farmland  (off 
Army  property),  wetlands,  floodplains, 
coastal  zones,  wilderness  areas,  aquifers 
or  other  water  supplies,  prime  or  unique 
wildlife  habitat,  or  wild  and  scenic 
rivers. 

(f)  Actions  proposed  diuing  the  life 
cycle  of  a  weapon  system  if  the  action 
produces  a  new  hazardous  or  toxic 
material  or  results  in  a  new  hazardous 
or  toxic  waste,  and  the  action  is  not 
adequately  addressed  by  existing  NEPA 
documentation.  Examples  of  actions 
normally  requiring  an  EA  during  the  life 
cycle  include,  but  are  not  limited  to, 
testing,  production,  fielding,  and 
training  involving  natiual  resources, 
and  disposal/demilitarization.  System 
design,  development,  and  production 
actions  may  require  an  EA,  if  such 
decisions  establish  precedent  (or  make 
decisions,  in  principle)  for  future 
actions  with  potential  environmental 
effects.  Such  actions  should  be  carefully 
considered  in  cooperation  with  the 
development  or  production  contractor 
or  government  agency,  and  NEPA 
analysis  may  be  required. 

(g)  Development  and  approval  of 
installation  master  plans. 

(h)  Development  and  implementation 
of  Integrated  Natural  Resources 
Management  Plans  (INRMPs)  (land, 
forest,  fish,  and  wildfife)  and  Integrated 
Cultural  Resources  Management  Plans 
(ICRMPs). 

(i)  Actions  that  take  place  in.  or 
adversely  affect,  important  wildlife 
habitats,  including  wildlife  refuges. 


(j)  Field  activities  on  land  not 
controlled  by  the  military,  except  those 
that  do  not  alter  land  use  to 
substantially  change  the  environment 
(for  example,  patrolling  activities  in  a 
forest).  This  includes  firing  of  weapons, 
missiles,  or  lasers  over  navigable  waters 
of  the  United  States,  or  extending  45 
meters  or  more  above  ground  level  into 
the  national  airspace.  It  also  includes 
joint  air  attack  training  that  may  require 
participating  aircraft  to  exceed  250 
knots  at  altitudes  below  3000  feet  above 
ground  level,  and  helicopters,  at  any 
speed,  below  500  feet  above  ground 

level.  i 

(k)  An  action  with  substantial  adverse 
local  or  regional  effects  on  energy  or 
water  availability.  Such  impacts  can 
only  be  adequately  identified  with  input 
from  local  agencies  and/or  citizens. 

(1)  Production  of  hazardous  or  toxic 
materials. 

(m)  Changes  to  established  airspace 
use  that  generate  impacts  on  the 
environment  or  socioeconomic  systems, 
or  create  a  hazard  to  non-participants. 

(n)  An  installation  pesticide, 
fungicide,  herbicide,  insecticide,  and 
rodenticide-use  program/plan. 

(o)  Acquisition,  construction,  or 
alteration  of  (or  space  for)  a  laboratory 
that  will  use  hazardous  chemicals, 
drugs,  or  biological  or  radioactive 
materials. 

(p)  An  activity  that  affects  a  federally 
listed  threatened  or  endangered  plant  or 
animal  species,  a  federal  candidate 
species,  a  species  proposed  for  federal 
listing,  or  critical  habitat. 

(q)  Substantial  proposed  changes  in 
Army-wide  doctrine  or  policy  that 
potentially  have  an  adverse  effect  on  the 
environment  (40  CFR  1508.18  (b)(1)). 

(r)  An  action  that  may  threaten  a 
violation  of  federal,  state,  or  local  law  or 
requirements  imposed  for  the  protection 
of  the  enviroiunent. 

(s)  The  construction  and  operation  of 
major  new  fixed  facilities  or  the 
substantial  commitment  of  installation 
natiual  resources  supporting  new 
materiel  at  the  installation. 

§651.34    EA  components. 

EAs  should  be  1  to  25  pages  in  length, 
and  will  include: 

(a)  Signature  (Review  and  Approval) 

page- 

(b)  Purpose  and  need  for  the  action. 

(c)  Description  of  the  proposed  action. 

(d)  Alternatives  considered.  The 
alternatives  considered,  including 
appropriate  consideration  of  the  "No 
Action"  alternative,  the  "Proposed 
Action,"  and  all  other  appropriate  and 
reasonable  alternatives  that  can  be 
realistically  accomplished.  In  the 
discussion  of  alternatives,  any  criteria 
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for  screening  alternatives  from  full 
consideration  should  be  presented,  and 
the  final  disposition  of  any  alternatives 
that  were  initially  identified  should  be 
discussed. 

(e)  Affected  enviroiunent.  This  section 
must  address  the  general  conditions  and 
nature  of  the  affected  enviroiunent  and 
establish  the  environmental  setting 
against  which  environmental  effects  are 
evaluated.  This  should  include  any 
relevant  general  baseline  conditions 
focusing  on  specific  aspects  of  the 
environment  that  may  be  impacted  by 
the  alternatives.  EBSs  and  similar  real 
estate  or  construction  environmental 
baseline  documents,  or  their  equivalent, 
may  be  incorporated  and/or  referenced. 

(f)  Environmental  consequences. 
Environmental  consequences  of  the 
proposed  action  and  the  alternatives. 
The  document  must  state  and  assess  the 
effects  (direct,  indirect,  and  cumulative) 
of  the  proposed  action  and  its 
alternatives  on  the  environment,  and 
what  practical  mitigation  is  available  to 
minimize  these  impacts.  Discussion  and 
comparison  of  impacts  should  provide 
sufficient  analysis  to  reach  a  conclusion 
regarding  the  significance  of  the 
impacts,  and  is  not  merely  a 
quantification  of  facts. 

(g)  Conclusions  regarding  the  impacts 
of  die  proposed  action.  A  clear 
statement  will  be  provided  regarding 
whether  or  not  the  described  impacts 
are  significant.  If  the  EA  identifies 
potential  significant  impacts  associated 
with  the  proposed  action,  the 
(X>nclusion  should  clearly  state  that  an 
EIS  will  be  prepared  before  the 
proposed  action  is  implemented.  If  no 
significant  impacts  are  associated  with 
the  project,  the  conclusion  should  state 
that  a  FNSI  will  be  prepared.  Any 
mitigations  that  reduce  adverse  impacts 
must  be  clearly  presented.  If  the  EA 
depends  upon  mitigations  to  support  a 
resultant  FNSI,  these  mitigations  must 
be  clearly  identified  as  a  subsection  of 
the  Conclusions. 

(h)  Listing  of  preparers,  and  agencies 
and  persons  consulted.  Copies  of 
correspondence  to  and  from  agencies 
and  persons  contacted  during  the 
preparation  of  the  EA  will  be  available 
in  the  administrative  record  and  may  be 
included  in  the  EA  as  appendices.  In 
addition,  the  list  of  analysts/preparers 
will  be  presented. 

(i)  References.  These  provide 
bibliographic  information  for  cited 
sovuces.  Draft  dociunents  should  not  be 
cited  as  references  without  the 
expressed  permission  of  the  proponent 
of  the  draft  material. 


§651.35    Decision  process. 

(a)  An  EA  results  in  either  a  FNSI  or 
an  NOI  to  prepare  an  EIS.  Initiation  of 
an  NOI  to  prepare  an  EIS  should  occur 
at  any  time  in  the  decision  process 
when  it  is  determined  that  significant 
effects  may  occur  as  a  result  of  the 
proposed  action.  The  proponent  should 
notify  the  decision  maker  of  any  such 
determination  as  soon  as  possible. 

(b)  The  FNSI  is  a  dociunent  (40  CFR 
1508.13)thatbriefly  states  why  an  ' 
action  (not  otherwise  excluded)  will  not 
significantly  affect  the  environment, 
and,  thereforie,  an  EIS  will  not  be 
prepared.  It  summarizes  the  EA,  noting 
any  NEPA  documents  that  are  related  to, 
but  are  not  part  of,  the  scope  of  the  EA 
under  consideration.  If  the  EA  is 
attached,  the  FNSI  may  incorporate  the 
EA's  discussion  by  reference.  The  draft 
FNSI  will  be  made  available  to  the 
public  for  review  and  comment  for  30 
days  prior  to  the  initiation  of  an  action 
(see  §  651.14(b)(2)(iii)  for  an  exception). 
Following  the  comment  period,  the 
decision  maker  signs  the  FNSI,  and  the 
action  can  proceed.  It  is  important  that 
the  final  FNSI  reflect  the  decision  made, 
the  response  to  public  comments,  and 
the  basis  for  the  final  decision. 

(c)  The  FNSI  must  contain  the 
following: 

(1)  The  name  of  the  action. 

(2)  A  brief  description  of  the  action 
(including  any  alternatives  considered). 

(3)  A  short  discussion  of  the 
anticipated  environmental  effects. 

(4)  The  facts  and  conclusions  that 
have  led  to  the  FNSI. 

(5)  A  deadline  and  POC  for  further 
information  or  receipt  of  public 
comments  (see  §651.47). 

(d)  The  FNSI  is  normally  no  more 
than  two  typewritten  pages  in  length. 

(e)  The  draft  FNSI  will  be  made 
available  to  the  public  prior  to  initiation 
of  the  proposed  action,  unless  it  is  a 
classified  action  (see  §651.13  for 
security  exclusions).  Draft  FNSIs  that 
have  national  interest  should  be 
submitted  with  the  proposed  press 
release,  along  with  a  Questions  and 
Answers  (Q&A)  package,  through 
command  channels  to  ASA(I&E)  for 
approval  and  subsequent  publication  in 
the  FR.  Draft  FNSIs  having  national 
interest  will  be  coordinated  with  OCPA. 
Local  publication  of  the  FNSI  will  not 
precede  the  FR  publication.  The  text  of 
the  publication  should  be  identical  to 
the  FR  publication. 

(f)  For  actions  of  only  regional  or  local 
interest,  the  draft  FNSI  vdll  be 
publicized  in  accordance  with 

§  651.14(b)(2).  Distribution  of  the  draft 
FNSI  should  include  any  agencies, 
organizations,  and  individuals  that  have 
expressed  interest  in  the  project,  those 


who  may  be  affected,  and  others 
deemed  appropriate. 

(g)  Some  FNSIs  will  require  the 
implementation  of  mitigation  measures 
to  reduce  potential  impacts  below 
significance  levels,  thereby  eliminating 
the  requirement  for  an  EIS.  In  such 
instances,  the  following  steps  must  be 
taken: 

(1)  The  EA  must  be  made  readily 
available  to  the  public  for  review 
through  traditional  publication  and 
distribution,  and  through  the  World 
Wide  Web  (WWW)  or  similar 
technology.  This  distribution  must  be 
planned  to  ensure  that  all  appropriate 
entities  and  stakeholders  have  easy 
access  to  the  material.  Ensiuing  this 
availability  may  necessitate  the 
distribution  of  printed  information  at 
locations  that  are  readily  accessible  and 
frequented  by  those  who  are  affected  or 
interested. 

(2)  Any  identified  mitigations  must  be 
tracked  to  ensiu'e  implementation, 
similar  to  those  specified  in  an  EIS  and 
ROD. 

(3)  The  EA  analysis  procedvues  must 
be  sufficiently  rigorous  to  identify  and 
analyze  impacts  that  are  individually  or 
cumulatively  significant. 

(h)  The  proponent  is  responsible  for' 
funding  the  preparation,  staffing,  and 
distribution  of  the  draft  FNSI  and  EA 
package,  and  the  incorporation  of 
public/agency  review  and  comment. 
The  proponent  shall  also  ensure 
appropriate  public  and  agency  meetings, 
which  may  be  required  to  facilitate  the 
NEPA  process  in  completing  the  EA. 
The  decision  maker  will  approve  and 
sign  the  EA  and  FNSI  dociunents. 
Proponents  will  ensure  that  the  EA  and 
FNSI,  to  include  drafts,  are  provided  in 
electronic  format  to  allow  for  maximum 
information  flow  throughout  the 
process. 

(i)  The  proponent  should  ensure  that 
the  decision  maker  is  continuously 
informed  of  key  findings  during  the  EA 
process,  particularly  with  respect  to 
potential  impacts  and  controversy 
related  to  the  proposed  action. 

§651.36    Public  involvement 

(a)  The  involvement  of  other  agencies, 
organizations,  and  individuals  in  the 
development  of  EAs  and  EISs  enhances 
collaborative  issue  identification  and 
problem  solving.  Such  involvement 
demonstrates  that  the  Army  is 
committed  to  open  decision-making  and 
•  builds  the  necessary  community  trust 
that  sustains  the  Army  in  the  long  term. 
Public  involvement  is  mandatory  for 
EISs  (see  §  651.47  and  Appendix  D  of 
this  part  for  information  on  public 
involvement  requirements). 
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(b)  Environmental  agencies  and  the 
public  will  be  involved  to  the  extent 
practicable  in  the  preparation  of  an  EA. 
If  the  proponent  elects  to  involve  the 
public  in  the  development  of  an  EA, 

§  651 .47  and  Appendix  D  of  this  part 
may  be  used  as  guidance.  When 
considering  the  extent  practicable  of 
public  interaction  (40  CFR  1501.4(b)). 
factors  to  be  weighed  include: 

(1)  Magnitude  of  the  proposed 
project/action. 

(2)  Extent  of  anticipated  public 
interest,  based  on  experience  with 
similar  proposals. 

(3)  Urgency  of  the  proposal. 

(4)  National  secvuity  classification. 

(5)  The  presence  of  minority  or 
economically-disadvantaged     ^ 
populations. 

(c)  Public  involvement  must  begin 
early  in  the  proposal  development  stage, 
and  during  preparation  of  an  EA.  The 
direct  involvement  of  agencies  with 
jurisdiction  or  special  expertise  is  an 
integral  part  of  impact  analysis,  and 
provides  information  and  conclusions 
for  incorporation  into  EAs.  Unclassified 
dociunents  incorporated  by  reference 
into  the  EA  or  FNSI  are  public 
doounents. 

(d)  Copies  of  public  notices, 
"scoping"  letters,  EAs,  draft  FNSIs, 
FNSIs,  and  other  dociunents  routinely 
sent  to  the  public  will  be  sent  directly 
to  appropriate  congressional,  state,  and 
district  ofiPices. 

(e)  To  ensure  early  incorporation  of 
the  public  into  the  process,  a  plan  to 
include  all  interested  or  affected  parties 
should  be  developed  at  the  beginning  of 
the  analysis  and  dociunentation  process. 
Open  communication  with  the  public  is 
encovuaged  as  a  matter  of  Army  policy, 
and  the  degree  of  public  involvement 
varies.  Appropriate  public  notice  of  the 
availability  of  the  completed  EA/ draft 
FNSI  shall  be  made  (see  §  651.35)  (see 
also  AR  360-5  (Public  Information)). 
The  plan  will  include  the  following: 

(1)  Dissemination  of  information  to 
local  and  installation  communities. 

(2)  Invitation  and  incorporation  of 
public  comments  on  Army  actions. 

(3)  Consultation  with  appropriate 
persons  and  agencies. 

(f)  Further  guidafice  on  public 
participation  requirements  (to 
potentially  be  used  for  EAs  and  EISs, 
depending  on  circumstances)  is 
presented  in  Appendix  D  of  this  part. 

§651.37    Public  availabiltty. 

Docimients  incorporated  into  the  EA 
or  FNSI  by  reference  will  be  available 
for  public  review.  Where  possible,  use 
of  public  libraries  and  a  list  of  POCs  for 
supportive  dociunents  is  encouraged.  A 
depository  shoidd  be  chosen  which  is 


open  beyond  normal  business  hours.  To 
the  extent  possible,  the  WWW  should 
also  be  used  to  increase  public 
availability  of  documents. 

§  651 .38    Existing  environmental 
assessments. 

EAs  are  dynamic  documents.  To 
ensure  that  the  described  setting, 
actions,  and  effects  remain  substantially 
accurate,  the  proponent  or  installation 
Environmental  Officer  is  encouraged  to 
periodically  review  existing 
documentation  that  is  still  relevant  or 
supporting  current  action.  If  an  action  is 
not  yet  completed,  substantial  changes 
in  the  proposed  action  may  require 
supplementation,  as  specified  in  §  651.5 
(g). 

§651.39    Significance. 

(a)  If  the  proposed  action  may  or  will 
result  in  significant  impacts  to  the 
environment,  an  EIS  is  prepared  to 
provide  more  comprehensive  analyses 
and  conclusions  about  the  impacts. 
Significant  impacts  of  socioeconomic 
consequence  alone  do  not  merit  an  EIS. 

(b)  Significance  of  impacts  is 
determined  by  examining  both  the 
context  and  intensity  of  the  proposed 
action  (40  CFR  1508.27).  The  analysis 
should  establish,  by  resource  category, 
the  threshold  at  which  significance  is 
reached.  For  example,  an  action  that 
would  violate  existing  pollution 
standards;  cause  water,  air,  noise,  soil, 
or  underground  pollution;  impair 
visibility  for  substantial  periods;  or 
cause  irreparable  harm  to  animal  or 
plant  life  could  be  determined 
significant.  Significant  beneficial  effects 
also  occur  and  must  be  addressed,  if 
applicable. 

(c)  The  proponent  should  use 
appropriate  methods  to  identify  and 
ascertain  the  "significance"  of  impacts. 
The  use  of  simple  analytical  tools, 
which  are  subject  to  independent  peer 
review,  fully  documented,  and  available 
to  the  public,  is  encouraged.'*  In 
particular,  where  impacts  are  unknown 
or  are  suspected  to  be  of  public  interest, 
public  involvement  should  be  initiated 
early  in  the  EA  (scoping)  process. 

Subpart  F— Environmental  Impact 
Statement 

§651.40    Introduction. 

(a)  An  EIS  is  a  public  document 
designed  to  ensure  that  NEPA  policies 
and  goals  are  incorporated  early  into  the 


*  EIFS  is  one  such  Anny  system  for  evaluating 
regional  economic  impacts  under  NEPA.  This 
system  is  mandated,  as  Anny  policy,  for  use  in 
NEPA  analyses.  Other  similar  tools  may  be 
mandated  for  use  in  the  Army,  and  will  be 
documented  in  guidance  published  puistiant  to  this 
part. 


programs  and  actions  of  federal 
agencies.  An  EIS  is  intended  to  provide 
a  full,  open,  and  balanced  discussion  of 
significant  environmental  impacts  that 
may  result  from  a  proposed  action  and 
alternatives,  allowing  public  review  and 
comment  on  the  proposal  and  providing 
a  basis  for  informed  decision-making. 

(b)  The  NEPA  process  should  support 
sound,  informed,  and  timely  (early) 
decision-making;  not  produce 
encyclopedic  docimients.  CEQ  guidance 
(40  CFR  1502.7)  should  be  followed, 
establishing  a  page  limit  of  150  pages 
(300  pages  for  complex  projects).  To  the 
extent  practicable.  EISs  will 
"incorporate  by  reference"  any  material 
that  is  reasonably  available  for 
inspection  by  potentially  interested 
persons  within  the  time  allowed  for 
comment.  The  incorporated  material 
shall  be  cited  in  the  EIS  and  its  content 
will  be  briefly  described.  Material  based 
on  proprietary  data,  that  is  itself  not 
available  for  review  and  conunent.  shall 
not  be  incorporated  by  reference. 

§  651 .41    Conditions  requiring  an  EIS. 

An  EIS  is  required  when  a  proponent, 
preparer,  or  approving  authority 
determines  that  the  proposed  action  has 
the  potential  to: 

(a)  Significantly  affect  environmental 
quality,  or  public  health  or  safety. 

(b)  Significantly  affect  historic  (listed 
or  eligible  for  listing  in  the  National 
Register  of  Historic  Places,  maintained 
by  the  National  Park  Service, 
Department  of  Interior),  or  cultiual, 
archaeological,  or  scientific  resources, 
public  parks  and  recreation  areas, 
wildlife  refuge  or  wilderness  areas,  wild 
and  scenic  rivers,  or  aquifers. 

(c)  Significantly  impact  prime  and 
imique  farmlands  located  off-post, 
wetlands,  floodplains,  coastal  zones,  or 
ecologically  important  areas,  or  other 
areas  of  imique  or  critical 
environmental  sensitivity. 

(d)  Result  in  significant  or  imcertain 
environmental  effects,  or  vmique  or 
imknown  environmental  risks. 

(e)  Significantly  affect  a  federally 
listed  threatened  or  endangered  plant  or 
animal  species,  a  federal  candidate 
species,  a  species  proposed  for  federal 
listing,  or  critical  habitat. 

(f)  Either  establish  a  precedent  for 
future  action  or  represent  a  decision  in 
principle  about  a  future  consideration 
with  significant  environmental  effects. 

(g)  Adversely  interact  with  other 
actions  with  individually  insignificant 
effects  so  that  cumulatively  significant 
environmental  effects  residt. 

(h)  Involve  the  production,  storage, 
transportation,  use,  treatment,  and 
disposal  of  hazardous  or  toxic  materials 
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that  may  have  significant  environmental 
impact. 

(i)  Be  highly  controversial  from  an 
oiviroiunental  standpoint. 

(j)  Cause  loss  or  destruction  of 
significant  scientific,  cultiual,  or 
historical  resources. 

§  651 .42    Actions  normally  requiring  an 
EIS. 

The  following  actions  normally 
require  an  EIS: 

(a)  Significant  expansion  of  a  military 
facility  or  installation. 

(b)  Construction  of  facilities  that  have 
a  significant  effect  on  wetlands,  coastal 
zones,  or  other  areas  of  critical 
environmental  concern. 

(c)  The  disposal  of  nuclear  materials, 
munitions,  explosives,  industrial  and 
military  chemicals,  and  other  hazardous 
or  toxic  substances  that  have  the 
potential  to  cause  significant 
environmental  impact. 

(d)  Land  acquisition,  leasing,  or  other 
actions  that  may  lead  to  significant 
changes  in  land  use. 

1  (e)  Realignment  or  stationing  of  a 
brigade  or  larger  table  of  organization 
equipment  (TOE)  unit  during  peacetime 
(except  where  the  only  significant 
impacts  are  socioeconomic,  vdth  no 
significant  biophysical  environmental 
impact). 

(f)  Training  exercises  conducted 
outside  the  boundaries  of  an  existing 
military  reservation  where  significant 
environmental  damage  might  occur. 

(g)  Major  changes  in  the  mission  or 
facilities  either  affecting 
environmentally  sensitive  resources  (see 
§  651.29(c))  or  causing  significant 
enviroiunental  impact  (see  §651.39). 

i  651 .43    Format  of  the  EIS. 

I  The  EIS  should  not  exceed  150  pages 
in  length  (300  pages  for  very  complex 
proposals),  and  must  contain  the 
following  (detailed  content  is  discussed 
in  Appendix  E  of  this  part): 

(a)  Cover  sheet. 

(b)  Summary. 

(c)  Table  of  contents. 

(d)  Purpose  of  and  need  for  the  action. 

(e)  Alternatives  considered,  including 
proposed  action  and  no-action 
alternative. 

(f)  Affected  environment  (baseline 
( ronditions)  that  may  be  impacted. 

(g)  Environmental  and  socioeconomic 
I  :onsequences. 

(h)  List  of  preparers. 

(i)  Distribution  list. 

(j)  Index. 

(k)  Appendices  (as  appropriate). 

§651.44    Incomplete  information. 

I  When  the  proposed  action  will  have 

significant  adverse  effects  on  the  hiunan 


environment,  and  there  is  incomplete  or 
unavailable  information,  the  proponent 
will  ensvue  that  the  EIS  addresses  the 
issue  as  follows: 

(a)  If  the  incomplete  information 
relevant  to  reasonably  foreseeable 
significant  adverse  impacts  is  essential 
to  a  reasoned  choice  among  alternatives 
and  the  overall  costs  of  obtaining  it  are 
not  exorbitant,  the  Army  will  include 
the  information  in  the  EIS. 

(b)  If  the  information  relevant  to 
reasonably  foreseeable  significant 
adverse  impacts  cannot  be  obtained 
because  the  overall  costs  of  obtaining  it 
are  exorbitant  or  the  means  to  obtain  it 
are  not  known  (for  example,  the  means 
for  obtaining  it  are  beyond  the  state  of 
the  art),  the  proponent  will  include  in 
the  EIS: 

(1)  A  statement  that  such  information 
is  incomplete  or  unavailable. 

(2)  A  statement  of  the  relevance  of  the 
incomplete  or  imavailable  information 
to  evaluating  the  reasonably  foreseeable 
significant  adverse  impacts  on  the 
human  environment. 

(3)  A  sununary  of  existing  credible 
scientific  evidence  that  is  relevant  to 
evaluating  the  reasonably  foreseeable 
significant  adverse  impacts  on  the 
human  environment, 

(4)  An  evaluation  of  such  impacts 
based  upon  theoretical  approaches  or 
research  methods  generally  accepted  in 
the  scientific  community. 

§  651 .45    Steps  in  preparing  and 
processing  an  EIS. 

(a)  NOI.  The  NOI  initiates  the  formal 
scoping  process  and  is  prepared  by  the 
proponent. 

(1)  Prior  to  preparing  an  EIS,  an  NOI 
will  be  published  in  the  FR  and  in 
newspapers  with  appropriate  or  general 
circulation  in  the  areas  potentially 
affected  by  the  proposed  action.  The 
OCLL  will  be  notified  by  the  ARSTAF 
proponent  of  pending  EISs  so  that 
congressional  coordination  may  be 
effected.  After  the  NOI  is  pubUshed  in 
the  FR,  copies  of  the  notice  may  also  be 
distributed  to  agencies,  organizations, 
and  individuals,  as  the  responsible 
official  deems  appropriate. 

(2)  The  NOI  transmittal  package 
includes  the  NOI,  the  press  release, 
information  for  Members  of  Congress, 
memorandiun  for  correspondents,  and  a 
"questions  and  answers"  (Q&A) 
package.  The  NOI  shall  clearly  state  the 
proposed  action  and  alternatives,  and 
state  why  the  action  may  have  unknown 
and/or  significant  environmental 
impacts. 

(3)  The  proponent  forwards  the  NOI 
and  the  transmittal  package  to  the 
appropriate  HQDA  (ARSTAF) 
proponent  for  coordination  and  staffing 


prior  to  publication.  The  ARSTAF 
proponent  will  coordinate  the  NOI  with 
HQDA  (ODEP).  OCLL,  TJAG,  OGC, 
OCPA,  relevant  MACOMs,  and  others). 
Only  the  Deputy  Assistant  Secretary  of 
the  Army  for  Environment,  Safety,  and 
Occupational  Health  (DASA(ESOH))  can 
authorize  release  of  an  NOI  to  the  FR  for 
publication,  imless  that  authority  has 
been  delegated.  A  cover  letter  (similar  to 
Figine  5  in  §  651.46)  will  accompany 
the  NOI.  An  example  NOI  is  shown  in 
Figure  6  in  §651.46. 

(b)  Lead  and  cooperating  agency 
determination.  As  soon  as  possible  after 
the  decision  is  made  to  prepare  an  EIS, 
the  proponent  will  contact  appropriate 
federal,  tribal,  state,  and  local  agencies 
to  identify  lead  or  cooperating  agency 
responsibilities  concerning  EIS 
preparation.  At  this  point,  a  public 
affairs  plan  must  be  developed.  In  the 
case  of  State  ARNG  actions  that  have 
federal  funding,  the  NOB  will  be  the 
lead  agency  for  the  purpose  of  federal 
compliance  with  NEPA.  The  State  may 
be  either  a  joint  lead  or  a  cooperating 
agency,  as  determined  by  NGB. 

(c)  Scoping.  The  proponent  will  begin 
the  scoping  process  described  in 
§651.48.  Portions  of  the  scoping  process 
may  take  place  prior  to  publication  of 
the  NOI. 

(d)  DEIS  preparation  and  processing. 
Prior  to  publication  of  a  DEIS,  the 
proponent  can  prepare  a  PDEIS, 
allowing  for  internal  organization  and 
the  resolution  of  internal  Army 
consideration,  prior  to  a  formjil  request 
for  comments, 

(1)  PDEIS.  Based  on  information 
obtained  and  decisions  made  during  the 
scoping  process,  the  proponent  may 
prepare  the  PDEIS.  To  expedite 
headquarters  review,  a  summary 
document  is  also  required  to  present  the 
purpose  and  need  for  the  action, 
DOPAA,  major  issues,  unresolved 
issues,  major  potential  controversies, 
and  required  mitigations  or  monitoring. 
This  summary  will  be  forwarded, 
through  the  chain  of  command,  to 
ODEP,  the  DASA(ESOH),  and  other 
interested  offices  for  review  and 
comment.  If  requested  by  these  offices, 
a  draft  PDEIS  can  be  provided  following 
review  of  the  summary.  The  PDEIS  is 
not  normally  made  available  to  the 
public  and  should  be  stamped  "For 
Internal  Use  Only-Deliberative  Process." 

(2)  DEIS.  The  Army  proponent  will 
advise  the  DEIS  preparer  of  the  niunber 
of  copies  to  be  forwarded  for  final 
HQDA  review  and  those  for  filing  with 
the  EPA.  Distribution  may  include 
interested  congressional  delegations  and 
committees,  governors,  national 
environmental  organizations,  the  DOD 
and  federal  agency  headquarters,  and 
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other  selected  entities.  The  Army 
proponent  will  finalize  the  PR  NOA.  the 
proposed  news  release,  and  the  EPA 
filing  letter  for  signature  of  the 
DASA(ESOH).  A  revised  process 
summary  of  the  contents  (purpose  and 
need  for  the  action.  DOPAA.  major 
issues,  unresolved  issues,  major 
potential  controversies,  and  required 
mitigations  or  monitoring)  will 
accompany  the  DEIS  to  HQDA  for 
review  and  comment.  If  the  action  has 
been  delegated  by  the  ASA(I&£).  only 
the  process  simimary  is  required,  unless 
the  DEIS  is  requested  by  HQDA. 

(i)  When  the  DEIS  has  been  formally 
approved,  the  preparer  can  distribute 
the  DEIS  to  the  remainder  of  the 
distribution  list.  The  DEIS  must  be 
distributed  prior  to.  or  simultaneously 
with,  filing  with  EPA.  The  list  includes 
federal,  state,  regional,  and  local 
agencies,  private  citizens,  and  local 
organizations.  The  EPA  will  publish  the 
NOA  in  the  FR.  The  45-day  comment 
period  begins  on  the  date  of  the  EPA 
notice  in  the  FR. 

(ii)  Following  approval,  the  proponent 
will  forward  five  copies  of  the  DEIS  to 
EPA  for  filing  and  notice  in  the  FR; 
publication  of  EPA's  NWR  commences 
the  public  comment  period.  The 
proponent  will  distribute  the  DEIS  prior 
to,  or  simultaneously  with,  filing  with 
EPA.  Distribution  will  include 
appropriate  federal,  state,  regional,  and 
local  agencies;  Native  American  tribes; 
and  organizations  and  private  citizens 
who  have  expressed  interest  in  the 
proposed  action. 

(iii)  For  proposed  actions  that  are 
environmentally  controversial,  or  of 
national  interest,  the  OCLL  shall  be 
notified  of  the  pending  action  so  that 
appropriate  congressional  coordination 
may  be  effected.  The  OCPA  will 
coordinate  public  announcements 
through  its  chain  of  command. 
Proponents  will  ensure  that  the  DEIS 
and  subsequent  NEPA  docimients  are 
provided  in  electronic  format  to  allow 
for  maximum  information  flow 
throughout  the  process. 

(e)  Public  review  of  DEIS.  The  DEIS 
public  comment  period  will  be  no  less 
than  45  days.  If  the  statement  is 
unusually  long,  a  summary  of  the  DEIS 
may  be  circulated,  with  an  attached  list 
of  locations  where  the  entire  DEIS  may 
be  reviewed  (for  example,  local  public 
libraries).  Distribution  of  the  complete 
DEIS  should  be  accompanied  by  the 
announcement  of  availability  in 
established  newspapers  of  major 
circulation,  and  must  include  the 
following: 

(1)  Any  federal  agency  that  has 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental 


impact  involved  and  any  appropriate 
federal,  state,  or  local  agency  authorized 
to  develop  and  enforce  enviroimiental 
standards. 

(2)  The  applicant,  if  the  proposed 
action  involves  any  application  of 
proposal  for  the  use  of  Army  resources. 

(3)  Any  person,  organization,  or 
agency  requesting  the  entire  DEIS. 

(4)  Any  Indian  tribes.  Native  Alaskan 
organizations,  or  Native  Hawaiian      ^ 
organizations  potentially  impacted  by 
the  proposed  action. 

(5  J  Chairs/co-chairs  of  any  existing 
citizen  advisory  groups  (for  example. 
Restoration  Advisory  Boards). 

(f)  Public  meetings  or  hearings.  Public 
meetings  or  hearings  on  the  DEIS  will  be 
held  in  accordance  with  the  criteria 
established  in  40  CFR  1506.6(c)  and  (d) 
or  for  any  other  reason  the  proponent 
deems  appropriate.  News  releases 
should  be  prepared  and  issued  to 
publicize  the  meetings  or  hearings  at 
least  15  days  prior  to  the  meeting. 

(g)  Response  to  comments.  Comments 
will  be  incorporated  in  the  DEIS  by 
modification  of  the  text  and/ or  written 
explanation.  Where  possible,  similar 
comments  will  be  grouped  for  a 
common  response.  The  preparer  or  a 
higher  authority  may  make  individual 
response,  if  considered  desirable. 

(h)  The  FEIS.  If  the  changes  to  the 
DEIS  are  exclusively  clarifications  or 
minor  factual  corrections,  a  document 
consisting  of  only  the  DEIS  comments, 
responses  to  the  comments,  and  errata 
sheets  may  be  prepared  and  circulated. 
If  such  an  abbreviated  FEIS  is 
anticipated,  the  DEIS  should  contain  a 
statement  advising  reviewers  to  keep  the 
document  so  they  will  have  a  complete 
set  of  "final"  documents.  The  final  EIS 
to  be  filed  with  EPA  will  consist  of  a 
complete  document  containing  a  new 
cover  sheet,  the  errata  sheets,  coounents 
and  responses,  and  the  text  of  the  draft 
EIS.  Coordination,  approval,  filing,  and 
public  notice  of  an  abbreviated  FEIS  are 
the  same  as  for  a  draft  DEIS.  If  extensive 
modifications  are  warranted,  the 
proponent  will  prepare  a  new,  complete 
FEIS.  Preparation,  coordination, 
approval,  filing,  and  public  notice  of  the 
FEIS  are  the  same  as  the  process 
outlined  for  the  DEIS.  The  FEIS 
distribution  must  include  any  person, 
organization,  or  agency  that  submitted 
substantive  comments  on  the  DEIS.  One 
copy  (electronic)  of  the  FEIS  will  be 
forwarded  to  ODEP.  The  FEIS  will 
clearly  identify  the  Army's  preferred 
alternative  iinless  prohibited  by  law. 

(i)  Decision.  No  decision  will  be  made 
on  a  proposed  action  until  30  days  after 
EPA  has  published  the  NWR  of  the  FEIS 
in  the  FR,  or  90  days  after  the  NWR  of 
the  DEIS,  whichever  is  later.  EPA 


publishes  NWRs  weekly.  Those  NWRs 
ready  for  EPA  by  close  of  business 
Friday  are  published  in  the  next 
Friday's  issue  of  the  FR. 

(j)  ROD.  The  ROD  documents  the 
decision  made  and  the  basis  for  that 
decision. 

(1)  The  proponent  will  prepare  a  ROD 
for  the  decision  maker's  signature, 
which  will: 

(i)  Clearly  state  the  decision  by 
describing  it  in  sufficient  detail  to 
address  the  significant  issues  and 
ensure  necessary  long-term  monitoring 
and  execution. 

(ii)  Identify  all  alternatives  considered 
by  the  Army  in  reaching  its  decision, 
specifying  the  environmentally 
preferred  altemative(s).  The  Army  will 
discuss  preferences  among  alternatives 
based  on  relevant  factors  including 
enviromnental,  economic,  and  technical 
considerations  and  agency  statutory 
missions. 

(iii)  Identify  and  discuss  all  such 
factors,  including  any  essential 
considerations  of  national  policy  that 
were  balanced  by  the  Army  in  making 
its  decision.  Because  economic  and 
technical  analyses  are  balanced  with 
environmental  analysis,  the  agency 
preferred  alternative  will  not  necessarily 
be  the  environmentally  preferred 
alternative. 

(iv)  Discuss  how  those  considerations 
entered  into  the  final  decision. 

(v)  State  whether  all  practicable 
means  to  avoid  or  minimize 
environmental  harm  from  the  selected 
alternative  have  been  adopted,  and  if 
not,  why  they  were  not. 

(vi)  Identity  or  incorporate  by 
reference  the  mitigation  measures  that 
were  incorporated  into  the  decision. 

(2)  Implementation  of  the  decision 
may  begin  immediately  after  approval  of 
the  ROD. 

(3)  The  proponent  will  prepare  an 
NOA  to  be  published  in  the  FR  by  the 
HQDA  proponent,  following 
congressional  notification.  Processing 
and  approval  of  the  NOA  is  the  same  as 
for  an  NOI. 

(4)  RODs  will  be  distributed  to 
agencies  with  authority  or  oversight 
over  aspects  of  the  proposal, 
cooperating  agencies,  appropriate 
congressional,  state,  and  district  offices, 
all  parties  that  are  directly  affected,  and 
others  upon  request. 

(5)  One  electronic  copy  of  the  ROD 
will  be  forwarded  to  ODEP. 

(6)  A  monitoring  and  enforcement 
program  will  be  adopted  and 
summarized  for  any  mitigation  (see 
Appendix  C  of  this  part). 

(k)  Pre-decision  referrals.  40  CFR  part 
1504  specifies  procedures  to  resolve 
federal  agency  disagreements  on  the 
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^ivironmental  effects  of  a  proposed 
action.  Pre-decision  referrals  apply  to 
interagency  disagreement  on  a  proposed 
action's  potential  unsatisfactory  effects. 

(1)  Changes  during  preparation.  U 
there  are  substantial  changes  in  the 
proposed  action,  or  significant  new 
information  relevant  to  enviroimiental 
concerns  during  the  proposed  action's 
planning  process,  the  proponent  will 
prepare  revisions  or  a  supplement  to 
any  environmental  document  or  prepare 
new  documentation  as  necessary. 

(m)  Mitigation.  All  measures  planned 
to  minimize  or  mitigate  expected 
significant  environmental  impacts  will 
be  identified  in  the  EIS  and  the  ROD. 
Implementation  of  the  mitigation  plan  is 
the  responsibility  of  the  proponent  (see 
Appendix  C  of  this  part).  The  proponent 
will  make  available  to  the  public,  upon  ' 
request,  the  status  and  results  of 
mitigation  measures  associated  with  the 
proposed  action.  For  weapon  system 
acquisition  programs,  the  proponent 
will  coordinate  with  the  appropriate 


responsible  parties  before  identifying 
potential  mitigations  in  the  EIS/ROD. 
(n)  Implementing  the  decision.  The 
proponent  will  provide  for  monitoring 
to  assure  that  decisions  are  carried  out. 
particularly  in  controversial  cases  or 
environmentally  sensitive  areas 
(Appendix  C  of  this  part).  Mitigation 
and  other  conditions  that  have  been 
identified  in  the  EIS,  or  during  its 
review  and  comment  period,  and  made 
part  of  the  decision  (and  ROD),  will  be 
implemented  by  the  lead  agency  or 
other  appropriate  consenting  agency. 
The  proponent  will: 

(1)  Include  appropriate  conditions  in 
grants,  permits,  or  other  approvals. 

(2)  Ensure  that  the  proponent's  project 
budget  includes  provisions  for 
mitigations. 

(3)  Upon  request,  inform  cooperating 
or  commenting  agencies  on  the  progress 
in  carrjring  out  adopted  mitigation 
measures  that  they  have  proposed  and 
that  were  adopted  by  the  agency  making 
the  decision. 


(4)  Upon  request,  make  the  results  of 
relevant  monitoring  available  to  the 
public  and  Congress. 

(5)  Make  results  of  relevant 
monitoring  available  to  citizens 
advisory  groups,  and  others  that 
expressed  such  interest  diuing  the  EIS 
process. 

§651.46    Existing  EIS*. 

A  newly  proposed  action  must  be  the 
subject  of  a  separate  EIS.  The  proponent 
may  extract  and  revise  the  existing 
environmental  dociunents  in  such  a  way 
as  to  bring  them  completely  up  to  date, 
in  light  of  the  new  proposals.  Such  a 
revised  EIS  will  be  prepared  and 
processed  entirely  imder  the  provisions 
of  this  part.  If  an  EIS  of  another  agency 
is  adopted,  it  must  be  processed  in 
accordance  with  40  CFR  1506.3.  Figures 
4  through  8  to  Subpart  F  of  part  651 
follow: 

BILUNG  CODE  3710-01-P 
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DEPARTMENT  OF  THE  ARMY 

OFFICC  OF  THE  ASSSTMrr  SECRETAflV 

MSTALLAnONS  tOQBTICS  AND  ENVmONMENT 

lie  ARMY  PENIAQON 

WASHMOTON  DC  SeSKHMIO 

January  14,  1999 


Director 

Offica  of  the  Federal  Register 

National  Archives  and  Records 

Administration 
Washington.  D.  C.  20406 

Dear  Sir 

TTie  enclosed  notice  of  intent  (NOQ  to  prepare  an  Environmental  impact 
Statement  for  the  Fort  SiR  Real  Property  Master  Plan  is  sutxnitted  for  putification  in  the 
Notica  section  of  the  Federal  Register. 

Pleasfl  publish  this  NOI  in  the  earliest  possit)le  edition  of  the  Federal  Register. 
This  notice  is  required  for  the  Department  of  the  Army  to  perfonn  its  military  mission  and 
to  comply  with  the  National  Environmental  Policy  Act  and  the  President's  Councfl  on 
Environmental  Qtjaiity  regulations. 

To  confirm  put>lication  date  of  tNs  notice  or  for  further  information,  please  contact 
Mr.  Greg  Brewer  at  (703)  692-9220. 

Please  tM'il  this  to  charge  code  371 0-08-M. 

Sincerely. 


Rayfl»ndJ.Fatz  ^ 


Deputy  Assistant  Secretary  of  tfw  Army 
(Environment,  Safety  and  Occupational  Health) 
OASA(I.L&E) 


ErKlosure 


Figure  5.      SaiQ>le  Notice  of  Intent  Tramseittal  Letter. 
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DCPARTMEMT  OF  DBFEMSX 

Dvpartawnt  of  thm   Axay 

Motic*  of  Int*nt  to  Prcpar*  a  ProgxasB 
Proparty  Mas tar  Plan,  Fort  Sill,  Okla. 

AGBNCT:  Department  of  the  Army,  DOD 

ACTION:  Notice  of  Intent 

SCkMMlT-   This  announced  the  intention  of  the  O.S.  Army  Field  Artillery  Center  and  Fort  Sill, 

Fort  Sill,  Okla.,  to  prepare  an  Environmental  Impact  Statement  (EIS)  in  support  of  revisions 

to  the  installations'  Real  Property  Master  Plan  (RPMP) .  The  purpose  is  to  evaluate  the 

environmental  impacts  associated  with  the  RPMP' s  implementation. 

AODRBSSXS:  Written  comments  may  be  forwarded  to  the  U.S.  Army  Corps  of  Engineers,  ATTN: 

CESWT-PE-E  (J.  Randolph),  P.O.  Box  61,  Tulsa,  Okla.  74121-0061. 

IX»  FORTHBR  IMFOTMMIOM  CCWTACT:  Mr.  Bob  Kerr,  Directorate  of  Environmental  Quality,  O.S. 

Array  Field  Artillery  Center  and  Fort  Sill,  at  (580)  442-3409. 

SOPPLBMBMTART  IMFOBMMnOH :  The  Fort  Sill  RPMP  has  the  potential  to  significantly  impact 
certain  natural,  economic,  social,  and  cultural  resources  of  the  Fort  Sill  community.   The 
study  area  for  environmental  analysis  will  be  the  entire  Fort  Sill  installation.  The 
objective  is  to  provide  a  comprehensive  and  programnatic  EIS  that  will  serve  as  a  planning 
tool,  a  public  information  source,  and  a  reference  for  mitigation  tracking. 

Alternatives  may  consist  of  alternative  locations  for  specific  projects,  partial 
implementation  of  the  specific  project,  or  other  modifications  of  the  specific  project.  The 
alternatives  will  be  developed  during  preparation  of  the  Draft  EIS  (DEIS)  as  a  result  of 
pubic  input  and  of  environmental  analysis  of  the  proposals  within  the  plan. 

SIGNIFICANT  ISSUES:  The  Fort  Sill  reservation  contains  approximately  94,221  acres  of 
land.  Some  of  this  land  serves  as  potential  habitat  for  protected  species  of  wildlife.  Of  the 
areas  within  the  installation  that  have  been  surveyed  to  date  for  cultural  resources,  832 
properties  have  been  identified  and  recorded.  Nearly  all  of  the  current  and  proposed  RPMP 
projects  are  sited  with  the  6,015  acre  cantonment  area,  where  the  majority  of  the 
installation's  historic  buildings  are  located. 

The  significant  issues  the  EIS  will  analyze  will  include  the  following: 

1.  Development  of  a  large  deployment  marshaling  area  near  an  existing  railhead  facility; 
Whereby,  new  railroad  tracks,  loading  docks,  switching  facilities,  hardstand  areas, 
and  fencing  would  be  developed. 

2.  Redesignation  of  land  use:  Whereby,  land  use  zoning  would  be  redesignated  to  provide 
for  the  construction  of  new  and  expansion  of  existing  motor  pool  areas. 

3.  Probably  construction  projects:  Whereby,  the  following  projects  would  be  complete:  (1) 
new  multiple  launch  rocket  system  (MLRS)  range  firing  points  in  the  training  areas; 
(2)  a  liquid  fuel  facility;  (3)  a  unit  movements  facility;  and  (4)  a  contingency 
warehouse. 

Public  scoping  meetings  will  be  held  in  the  vicinity  of  Fort  Sill  to  facilitate  input  to 
the  EIS  process  by  citizens  and  organizations.  The  date  and  time  of  these  meetings  will  be 
announced  in  general  media  and  will  be  at  times  and  locations  convenient  to  the  public.  To  be 
considered  in  the  Draft  EIS,  comments  and  suggestions  should  be  received  no  later  than  15 
days  following  the  public  scoping  meeting. 


DATED: 


January  14,    1999 


Oipuly  AssMh*  SMTilMy  of  tw 
(EnvboniiMit,  Sataly  and  Oon^MllofMri 
OASAOSE) 


Figure  6.    Saapl«  of  Notice  of  Intent. 
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DEPARTMENT  OF  THE  ARMY 

OFFICE  OF  THE  ASStSMNT  SECRETARY 

MSTALLATIONS  LOOSTICS  AND  CHVmONUENT 

110  ARMY  PENTAGON 

WASHMGTON  DC  2891»«110 


March  25,   1999 


Director 

Office  of  Federal  Activities 

U.  S.  Environmental  Protection  Agency 

1200  Pervisylvania  Avenue,  NW 

Washington.  D.  C.  20044 

DearS'r.  ' 

Enclosed  are  five  copies  of  the  Draft  Environmental  Impact  Statement  for  the 
Disposal  and  Reuse  of  the  Military  Ocean  Terminal.  Bayonne.  New  Jersey. 

These  copies  are  forwarded  for  filing  in  accordance  with  the  President's  Council 
on  Environmental  Quafity  regulations  for  implementing  the  provisions  of  the  national 
Environmental  Policy  Act  (40  CFR,  Paris  1 500-1 508). 


0216. 


The  point  of  contact  for  this  action  is  Ms.  Theresa  Persick-Amold  at  (703)  697- 


Sincereiy. 


Raymond  J.  Fatz 
Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety  and  Occupational  Health) 

OASA(l&E) 


Enclosures 

Figure  7.      Sai^le  Letter  Of  Transaittal  of  Draft  Enviroimental   lapact  Stateaent  to 
the  Environaental  Protection  Agency.  .  ^ 
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DEPARTMENT  OF  THE  ARMY 

OmCC  OF  THE  ASSISTANT  SCCNHAIir 

MSTM.LAnONS  LOGttTICS  AND  ENVMNMENT 

11*  ARMY  PCNTAQON 

WASHMQTON  DC  2091»<nit 

March  25,    1999 


MEMORANDUM  FOR  DEPUTY  UNDER  SECRETARY  OF  DEFENSE 

(ENVIRONMENTAL  SECURRY) 

SUBJECT:  Notice  of  Availability  (NOA)  of  the  Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Disposal  and  Reuse  of  the  Military  Ocean  Tenninal, 
Bayonno  (MOTBY),  New  Jersey 

In  accordance  with  Department  of  Defense  Instruction  4715.9,  Environmental 
Planning  and  Analysis,  enclosed  is  a  copy  of  the  NOA  of  the  DEIS  on  the  disposal  and 
reuse  of  MOTBY. 

Point  of  contact  for  this  action  is  Ms.  Theresa  Perslck-Amold  at  697-0216. 


J.  Fatz 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Ocojpational  Health) 

OASA(l&E) 


Enclosure 


Figuro  8.   Saaplo  Letter  of  Transmittal  of  Draft  Environaental  Impact 
Stateaent  to  the  Office  of  the  Secretary  of  Defense 


aiLUNG  CODE  3710-01-C 

Subpart  G— Public  Invdvement  and 
ttte  Scoping  Process 

§651.47    Public  involvement. 

(a)  As  a  matter  of  Army  policy,  public 
involvement  is  required  for  all  EISs,  and 
is  strongly  encouraged  for  all  Army 
actions,  including  EAs.  The  requirement 
(40  CFR  1506.6)  for  public  involvement 
recognizes  that  all  potentially  interested 
or  affected  parties  will  be  involved, 
when  practicable,  whenever  analyzing 
environmental  considerations.  This 
requirement  can  be  met  at  the  very 
beginning  of  the  process  by  developing 
a  plan  to  include  all  affected  parties  and 
implementing  the  plan  with  appropriate 


adjustments  as  it  proceeds  (AR  360-5). 
The  plan  will  include  the  following: 

(1)  Information  dissemination  to  local 
and  installation  communities  through 
such  means  as  news  releases  to  local 
media,  announcements  to  local  citizens 
groups,  and  Commander's  letters  at  each 
phase  or  milestone  (more  frequently  if 
needed)  of  the  project.  The 
dissemination  of  this  information  will 
be  based  on  the  needs  and  desires  of  the 
local  communities. 

(2)  Each  phase  or  milestone  (more 
frequently  if  needed)  of  the  project  will 
be  coordinated  with  representatives  of 
local,  state,  tribal,  and  federal 
government  agencies. 


(3)  Public  comments  will  be  invited 
and  two-way  communication  channels 
will  be  kept  open  through  various 
means  as  stated  above.  These  two-way 
channels  will  be  dyneimic  in  natvure,  and 
should  be  updated  regularly  to  reflect 
the  needs  of  the  local  community. 

(4)  Public  affairs  officers  at  all  levels 
will  be  kept  informed. 

(b)  When  an  EIS  is  being  prepared, 
public  involvement  is  a  requisite 
element  of  the  scoping  process  (40  CFR 
1501.7(a)(1)). 

(c)  Proponents  will  invite  public 
involvement  in  the  review  and  comment 
of  EAs  and  draft  FNSIs  (40  CFR  1506.6). 

(d)  Persons  and  agencies  to  be 
consulted  include  the  following: 
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(1)  Municipal,  township,  and  county 
elected  and  appointed  officials. 

(2)  Tribal,  state,  coimty,  and  local 
goverrunent  officials  and  administrative 
personnel  whose  official  duties  include 
responsibility  for  activities  or 
components  of  the  affected  environment 
related  to  the  proposed  Army  action. 

(3)  Local  and  regional  administrators 
of  other  federal  agencies  or  commissions 
that  may  either  control  resources 
potentially  affected  by  the  proposed 
action  (for  example,  the  U.S.  Fish  and 
Wildlife  Service);  or  who  may  be  aware 
of  other  actions  by  different  federal 
agencies  whose  effects  must  be 
considered  with  the  proposed  Army 
action  (for  example,  the  GSA). 

(4)  Members  of  existing  citizen 
advisory  groups,  such  as  Restoration 
Advisory  Boards  and  Citizen  Advisory 
Commissions. 

(5)  Members  of  identifiable 
population  segments  within  the 
potentially  affected  environments^ 
whether  or  not  they  have  clearly 
identifiable  leaders  or  an  established 
organization,  such  as  farmers  and 
ranchers,  homeowners,  small  business 
owners,  minority  commimities  and 
disadvantaged  communities,  and  tribal 
goveiBBients  in  accordance  with  White 
HouseMemorandum  on  Government  to 
Government  Relations  with  Native 
American  Tribal  Governments  (April  29, 
1994). 

(6)  Members  and  officials  of  those 
identifiable  interest  groups  of  local  or 
national  scope  that  may  have  interest  in 
the  environmental  effects  of  the 
proposed  action  or  activity  (for  example, 
hunters  and  fishermen,  Izaak  Walton 
League,  Sierra  Club,  and  the  Audubon 
Society). 

(7)  Any  person  or  group  that  has 
specifically  requested  involvement  in 
the  specific  action  or  similar  actions. 

(e)  The  public  involvement  processes 
and  procedures  through  which 
participation  may  be  solicited  include 
the  following: 

(1)  Direct  individual  contact.  Such 
interaction  can  identify  persons  and 
their  opinions  and  initial  positions, 
affecting  the  scope  of  issues  that  the  EIS 
must  address.  Such  limited  contact  may 
satisfy  public  involvement  requirements 
when  the  expected  significance  and 
controversy  of  environmental  effects  is 
very  limited. 

(2)  Small  workshops  or  discussion 
groups. 

(3)  Larger  public  gatherings  that  are 
held  after  some  formulation  of  the 
potential  issues.  The  public  is  invited  to 
express  its  views  on  the  proposed 
courses  of  action.  Public  suggestions  or 
alternative  courses  of  action  not  already 
identified  may  be  expressed  at  these 


gatherings  that  need  not  be  formal 
public  hearings. 

(4)  Identifying  and  applying  other 
processes  and  procedures  to  accomplish 
the  appropriate  level  of  public 
involvement. 

(f)  The  meetings  described  in 
paragraph  (e)  of  this  section  should  not 
be  public  hearings  in  the  early  stages  of 
evaluating  a  proposed  action.  Public 
hearings  do  not  substitute  for  the  full 
range  of  public  involvement  procediu^s 
under  the  purposes  and  intent,  as 
described  in  paragraph  (e)  of  this 
section. 

(g)  Public  surveys  or  polls  may  be 
performed  to  identify  public  opinion  of 
a  proposed  action,  as  appropriate  (AR 
335-15). 

§651.48    Scoping  process. 

(a)  The  scoping  process  (40  CFR 
1501.7)  is  intended  to  aid  in 
determining  the  scope  of  the  analyses 
and  significant  issues  related  to  the 
proposed  action.  The  process  requires 
appropriate  public  participation 
immediately  following  publication  of 
the  NOI  in  the  FR.  It  is  important  to  note 
that  scoping  is  not  synonymous  with  a 
public  meeting.  The  Army  policy  is  that 
EISs  for  legislative  proposals 
significantly  affecting  the  environment 
will  go  through  scoping  unless 
extenuating  circiunstances  make  it 
impractical.  In  some  cases,  the  scoping 
process  may  be  useful  in  the  preparation 
of  EAs  and  should  be  employed  when 

it  is  useful. 

(b)  The  scoping  process  identifies 
relevant  issues  related  to  a  proposed 
action  through  the  involvement  of  all 
potentially  interested  or  affected  parties 
(affected  federal,  state,  and  local 
agencies;  recognized  Indian  tribes; 
interest  groups,  and  other  interested 
persons)  in  the  environmental  analysis 
and  documentation.  This  process 
should: 

(1)  Eliminate  issues  from  detailed 
consideration  which  are  not  significant, 
or  which  have  been  covered  by  prior 
environmental  review;  and 

(2)  Make  the  analysis  and 
documentation  more  efficient  by 
providing  focus  to  the  effort.  Proper 
scoping  identifies  reasonable 
alternatives  and  the  information  needed 
for  their  evaluation,  thereby  increasing 
public  confidence  in  the  Army 
decisionmaking  process. 

(c)  Proper  scoping  will  reduce  both 
costs  and  time  required  for  an  EA  or 
EIS.  This  is  done  through  the 
docimientation  of  all  potential  impacts 
and  the  focus  of  detailed  consideration 
on  those  aspects  of  the  action  which  are 
potentially  significant  or  controversial. 
To  assist  in  this  process  the  Army  will 


use  the  gnviromnental  Impact  Computer 
System  (EICS)  starting  in  Fiscal  Year 
(FY)  04,  as  appropriate.  This  system  will 
serve  to  structure  all  three  stages  of  the 
scoping  process  (§651.49,  651.50,  and 
651.51)  and  provide  focus  on  those 
actions  that  are  important  and  of 
interest  to  the  public.  While  these 
discussions  focus  on  EIS  preparation 
and  documents  to  support  that  process, 
the  three  phases  also  apply  if  scoping  is 
used  for  an  EA.  If  used  in  the 
preparation  of  an  EA,  scoping,  and 
dociunents  to  support  that  process,  can 
be  modified  and  adopted  to  ensure 
efficient  public  iteration  and  input  to 
the  decision-making  process. 

(d)  When  the  planning  for  a  project  or 
action  indicates  the  need  for  an  EIS,  the 
proponent  initiates  the  scoping  process 
to  identify  the  range  of  actions, 
alternatives,  and  impacts  for 
consideration  in  the  EIS  (40  CFR 
1508.25).  The  extent  of  the  scoping 
process  (including  public  involvement) 
will  depend  upon: 

(1)  Tne  size  and  type  of  the  proposed 
action. 

(2)  Whether  the  proposed  action  is  of 
regional  or  national  interest. 

(3)  Degree  of  any  associated 
envirorunental  controversy. 

(4)  Importance  of  the  affected 
environmental  parameters. 

(5)  Significance  of  any  effects  on 
them. 

(6)  Extent  of  prior  environmental 
review. 

(7)  Involvement  of  any  substantive 
time  limits.  t 

(8)  Requirements  by  other  laws  for 
environmental  review. 

(e)  The  proponent  may  incorporate 
scoping  in  the  public  involvement  (or 
environmental  review)  process  of  other 
requirements,  such  as  an  EA.  In  such 
cases,  the  extent  of  incorporation  is  at 
the  discretion  of  the  proponent,  working 
with  the  affected  Army  organization  or 
installation.  Such  integration  is 
encouraged. 

(f)  Scoping  procedures  fall  into 
preliminary,  public  interaction,  and 
final  phases.  These  phases  are  discussed 
in  §  651.49,  §  651.50,  and  §  651.51. 
respectively. 

§651.49    Preliminary  phase. 

In  the  preliminary  phase,  the 
proponent  agency  or  office  identifies,  as 
early  as  possible,  how  it  will 
accomplish  scoping  and  with  whose 
involvement.  Key  points  will  be 
identified  or  briefly  summarized  by  the 
proponent,  as  appropriate,  in  the  NOI, 
which  will: 

(a)  Identify  the  significant  issues  to  be 
analyzed  in  the  EIS. 

(b)  Identify  the  office  or  person 
responsible  for  matters  related  to  the 
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scoping  process.  If  they  are  not^h^  same 
as  the  proponent  of  the  action,  that 
distinction  will  be  made. 

(c)  Identify  the  lead  and  cooperating 
agency,  if  already  detennined  (40  CFR 
1501.5  and  1501.6). 

(d)  Identify  the  method  by  which  the 
agency  will  invite  participation  of 
affected  parties,  and  identify  a  tentative 
list  of  the  affected  parties  to  be  notified. 
A  key  part  of  this  preliminary 
identification  is  to  solicit  input 
regarding  other  parties  who  would  be 
interested  in  the  proposed  project  or 
affected  by  it.  - 

(e)  Identify  the  proposed  method  for 
accomplishing  the  scoping  procedure. 

(f)  Indicate  the  relationship  between 
the  timing  of  the  preparation  of 
environmental  analyses  and  the 
tentative  planning  and  decisionmaking 
schedule  including: 

(1)  The  scoping  process  itself. 

(2)  Collection  or  analysis  of 
environmental  data,  including  required 
studies. 

(3)  Preparation  of  draft  and  final  EISs 
(DEISs  and  FEISs),  and  associated 
review  periods. 

(4)  Filing  of  the  ROD. 

(5)  Taking  the  action. 

(6)  For  a  programmatic  EIS. 
preparation  of  a  general  expected 
schedule  for  future  specific 
implementing  (tiered)  actions  that  will 
involve  separate  environmental 
analysis. 

(g)  If  applicable,  identify  the  extent  to 
which  the  EIS  preparation  process  is 
exempt  from  any  of  the  normal 
procedural  requirements  of  this  part, 
including  scoping. 

%  651 .50    Public  interaction  phase. 

(a)  During  this  portion  of  the  process, 
the  proponent  will  invite  comments 
from  all  affected  parties  and 
respondents  to  the  NOI  to  assist  in 
developing  issues  for  detailed 
discussion  in  the  EIS.  Assistance  in 
identifying  possible  participants  is 
available  from  the  ODEP. 

(b)  In  addition  to  the  affected  parties 
identified  in  paragraph  (a)  of  this 
section,  participants  should  include  the 
following: 

(1)  Technical  representatives  of  the 
proponent.  Such  persons  must  be  able 
to  describe  the  technical  aspects  of  the 
proposed  action  and  alternatives  to 
other  participants. 

(2)  One  or  more  representatives  of  any 
Army-contracted  consulting  firm,  if  one 
has  been  retained  to  participate  in 
writing  the  EIS  or  providing  reports  that 
the  Army  will  use  to  create  substantial 
portions  of  the  EIS. 

(3)  Experts  in  various  environmental 
disciplines,  in  any  technical  area  where 


foreseen  impacts  are  not  already 
represented  among  the  other  scoping 
participants. 

(c)  In  all  cases,  the  participants  will 
be  provided  with  information  developed 
during  the  preliminary  phase  and  with 
as  much  of  the  following  information 
that  may  be  available: 

(1)  A  brief  description  of  the 
environment  at  the  affected  location. 
When  descriptions  for  a  specific 
location  are  not  available,  general 
descriptions  of  the  probable 
environmental  effects  will  be  provided. 
This  will  also  address  the  extent  to 
which  the  environment  has  been 
modified  or  affected  in  the  past. 

(2)  A  description  of  the  proposed 
alternatives.  The  description  will  be 
sufficiently  detailed  to  enable 
evaluation  of  the  range  of  impacts  that 
may  be  caused  by  the  proposed  action 
and  alternatives.  The  amount  of  detail 
that  is  sufficient  will  depend  on  the 
stage  of  the  development  of  the 
proposal,  its  magnitude,  and  its 
similarity  to  other  actions  with  which 
participants  may  be  familiar. 

(3)  A  tentative  identification  of  "any 
public  environmental  assessments  and 
other  environmental  impact  statements 
that  are  being  or  will  be  prepared  that 
are  related  to  but  are  not  part  of  the 
scope  of  the  impact  statement  under 
consideration"  (40  CFR  1501.7(a)(5)). 

(4)  Any  additional  scoping  issues  or 
limitations  on  the  EIS,  if  not  already 
described  during  the  preliminary  phase. 

(d)  The  public  involvement  should 
begin  with  the  NOI  to  publish  an  EIS. 
The  NOI  may  indicate  when  and  where 
a  scoping  meeting  will  Xake  place  and 
who  to  contact  to  receive  preliminary 
information.  The  scoping  meeting  is  an 
informal  public  meeting,  and  initiates  a 
continuous  scoping  process,  allowing 
the  Army  to  scope  the  action  and  the 
impacts  of  alternatives.  It  is  a  working 
session  where  the  gathering  and 
evaluation  of  information  relating  to 
potential  environmental  impacts  can  be 
initiated. 

(e)  Starting  with  this  information 
(paragraph  (d)  of  this  section),  the 
person  conducting  the  scoping  process 
will  use  input  from  any  of  the  involved 
or  affected  parties.  This  will  aid  in 
developing  the  conclusions.  The 
proponent  determines  the  final  scope  of 
the  EIS.  If  the  proponent  chooses  not  to 
require  detailed  treatment  of  significant 
issues  or  factors  in  the  EIS,  in  spite  of 
relevant  technical  or  scientific 
objections  by  any  participant,  the 
proponent  will  clearly  identify  (in  the 
environmental  consequences  section  of 
the  EIS)  the  criteria  that  were  used  to 
eliminate  such  factors. 


§  651 .51    The  final  phase. 

(a)  The  initial  scope  of  the  DEIS  is 
determined  by  the  proponent  during 
and  after  the  public  interaction  phase  of 
the  process.  Detailed  analysis  should 
focus  on  significant  issues  (40  CFR 
1501.7(a)(2)).  To  determine  the 
appropriate  scope,  the  proponent  must 
consider  three  categories  of  actions, 
alternatives,  and  impacts. 

(1)  The  three  categories  of  actions 
(odier  than  imconnected  single  actions) 
are  as  follows: 

(i)  Connected  actions  are  those  that 
are  closely  related  and  should  be 
discussed  in  the  same  impact  statement. 
Actions  are  connected  if  they 
automatically  trigger  other  actions  that 
may  require  EISs,  caimot  or  will  not 
proceed  unless  other  actions  are 
previously  or  simultaneously  taken,  are 
interdependent  parts  of  a  larger  action, 
and  depend  on  die  larger  action  for  their 
justification. 

(ii)  Cumulative  actions  are  those  that, 
when  viewed  with  other  past  and 
proposed  actions,  have  cumulatively 
significant  impacts  and  should  be 
discussed  in  the  same  impact  statement. 

(iii)  Similsu'  actions  are  those  that 
have  similarities  which  provide  a  basis    , 
for  evaluating  their  environmental 
consequences  together,  such  as  common 
timing  or  geography,  and  may  be 
analyzed  in  the  EIS.  Agencies  should  do 
so  when  the  best  way  to  assess  such 
actions  is  to  treat  them  in  a  single  EIS. 

(2)  The  three  categories  of  alternatives 
are  as  follows: 

-  (i)  No  action. 

(ii)  Other  reasonable  courses  of  action. 

(iii)  Mitigation  measures  (not  in  the 
proposed  action). 

(3)  The  three  categories  of  impacts  are 
as  follows: 

(i)  Direct, 
(ii)  Indirect, 
(iii)  Cumulative. 

(4)  The  proponent  can  also  identify 
any  public  EAs  and  EISs,  prepared  by 
the  Army  or  another  federal  agency, 
related  to.  but  not  part  of,  the  EIS  imder 
consideration  (40  CFR  1501.7(a)(5)). 
Assignments  for  the  preparation  of  the 
EIS  among  the  lead  and  any  cooperating 
agencies  can  be  identified,  with  the  lead 
agency  retaining  responsibility  for  the 
statement  (40  CFR  1501.7(a)(4));  along 
with  the  identification  of  any  other 
environmental  review  and  consultation 
requirements  so  the  lead  and 
cooperating  agencies  may  prepare  other 
required  analyses  and  studies 
concurrenUy  with  the  EIS  (40  CFR 
1501.7(a)(6)). 

(b)  The  identification  and  elimination 
of  issues  that  are  insignificant,  non- 
controversial,  or  covered  by  prior 
environmental  review  can  narrow  the 
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analysis  to  remaining  issues  and  their 
significance  through  reference  to  their 
coverage  elsewhere  (40  CFR 
1501.7(a)(3)). 

(c)  As  part  of  the  scoping  process,  the 
lead  agency  may: 

(1)  Set  time  limits,  as  provided  in 
§  651.14(b),  if  they  were  not  already 
indicated  in  the  preliminary  phase. 

(2)  Prescribe  overall  page  limits  for 
the  EIS  in  accordance  with  the  CEQ 
regulations  that  emphasize  conciseness. 

(d)  All  determinations  reached  by  the 
proponent  during  the  scoping  process 
will  be  clearly  conveyed  to  the 
preparers  of  the  EIS  in  a  Scope  of 
Statement.  The  Scope  of  Statement  will 
be  made  available  to  participants  in  the 
scoping  process  and  to  other  interested 
parties  upon  request.  Any  scientific  or 
technical  conflicts  that  arise  between 
the  proponent  and  scoping  participants, 
cooperating  agencies,  other  federal 
agencies,  or  preparers  will  be  identified 
during  the  scoping  process  and  resolved 
or  discussed  by  the  proponent  in  the 
DEIS. 

§  651 .52    Aids  to  information  gathering. 

The  proponent  may  use  or  develop 
graphic  or  other  innovative  methods  to 
aid  information  gathering,  presentation, 
and  transfer  during  the  three  scoping 
phases.  These  include  methods  for 
presenting  preliminary  information  to 
scoping  participants,  obtaining  and 
consolidating  input  from  participants, 
and  organizing  determinations  on  scope 
for  use  during  preparation  of  the  DEIS. 
The  use  of  the  World  Wide  Web  (WWW) 
for  these  purposes  is  encouraged. 
Suggested  uses  include  the 
implementation  of  a  continuous  scoping 
process,  facilitating  "virtual"  public 
participation,  as  well  as  the 
dissemination  of  analyses  and 
information  as  they  evolve. 

1 651 .53    Modifications  of  the  scoping 
process. 

(a)  U  a  lengthy  period  exists  between 
a  decision  to  prepare  an  EIS  and  the 
time  of  preparation,  the  proponent  will 
initiate  the  NOI  at  a  reasonable  time  in 
advance  of  preparation  of  the  DEIS.  The 
NOI  will  state  any  tentative  conclusions 
regarding  the  scope  of  the  EIS  made 
prior  to  publication  of  the  NOI. 
Reasonable  time  for  public  participation 
will  be  allowed  before  the  proponent 
makes  any  final  decisions  or 
commitments  on  the  EIS. 

(b)  The  proponent  of  a  proposed 
action  may  use  scoping  dining 
preparation  of  environmental  review 
documents  other  than  an  EIS.  if  desired. 
In  such  cases,  the  proponent  may  use 
these  procedures  or  may  develop 
modified  procedures,  as  needed. 


Subpart  H — Environmental  Effects  of 
Major  Army  Action  Abroad 

§651.54    Introduction. 

(a)  Protection  of  the  environment  is  an 
Army  priority,  no  matter  where  the 
Army  actions  are  undertaken.  The  Army 
is  committed  to  pursuing  an  active  role 
in  addressing  environmental  quality 
issues  in  Army  relations  with 
neighboring  communities  and  assuring 
that  consideration  of  the  environment  is 
an  integral  part  of  all  decisions.  This 
section  assigns  responsibilities  for 
review  of  environmental  effects  abroad 
of  major  Army  actions,  as  required  by 
Executive  Order  12114.  Environmental 
Effects  Abroad  of  Major  Federal  Actions, 
dated  January  4, 1979.  3  CFR,  1979 
Comp.,p.356.  This  section  applies  to 
HQDA  and  Army  agencies'  actions  that 
would  significanUy  affect  the  quality  of 
the  himaan  environment  outside  the 
United  States. 

(b)  Executive  Order  12114  and  DODD 
6050.7,  Environmental  Effects  Abroad  of 
Major  Department  of  Defense  Actions 
(planned  currently  to  be  replaced  by  a 
DODI.  Analyzing  Defense  Actions  With 
the  Potentisd  for  Significant  Impacts 
Outside  the  United  States)  provide 
guidance  for  analyzing  the 
environmental  impacts  of  Army  actions 
abroad  and  in  the  global  commons. 
Army  components  will,  consistent  with 
diplomatic  factors  (including  applicable 
Status  of  Forces  Agreements  (SOFAs) 
and  stationing  agreements),  national 
security  considerations,  and  difficulties 
of  obtaining  information,  docimient  the 
review  of  potential  environmental 
impacts  of  Army  actions  abroad  and  in 
the  global  commons  as  set  forth  in 
DODD  6050.7  (or  DODI  upon 
publication).  The  analysis  and 
documentation  of  potential 
environmental  impacts  of  Army  actions 
abroad  and  in  the  global  commons 
should,  to  the  maximum  extent 
possible,  be  incorporated  into  existing 
decision-making  processes;  planning  for 
military  exercises,  training  plans,  and 
military  operations. 

§  651 .55    Categorical  exclusions. 

The  list  of  CXs  in  Appendix  B  of  this 
part  may  be  used  in  reviewing  potential 
environmental  impacts  of  major  actions 
abroad  and  in  the  global  commons,  in 
accordance  with  DODD  6050.7  (or  DODI 
upon  publication)  and  Executive  Order 
12114.  section  2-5(c). 

§651.56    Responsibilities. 

(a)  The  ASA(I&E)  will: 
(1)  Serve  as  the  Secretary  of  the 
Army's  responsible  official  for ' 
environmental  matters  abroad. 


(2)  Maintain  liaison  with  the 
DUSD(IE)  on  matters  concerning 
Executive  Order  12114.  DODD  6050.7, 
and  this  part. 

(3)  Coordinate  actions  with  other 
Secretariat  offices  as  appropriate. 

(b)  The  DEP  will: 

(1)  Serve  as  ARSTAF  proponent  for 
implementation  of  Executive  Order 
12114,  DODD  6050.7,  and  this  part. 

(2)  Apply  this  part  when  planning 
and  executing  overseas  actions,  where 
appropriate  in  light  of  applicable 
statutes  and  SOFAs. 

(c)  The  DCSOPS  will: 

(1)  Serve  as  the  focal  point  on  the 
ARSTAF  for  integrating  environmental 
considerations  required  by  Executive 
Order  12114  into  Army  plans  and 
activities.  Emphasis  will  be  placed  on 
those  actions  reasonably  expected  to 
have  widespread,  long-term,  and  severe 
impacts  on  the  global  commons  or  the 
territories  of  foreign  nations. 

(2)  Consult  with  the  Office  of  Foreign 
Military  Rights  Affairs  of  the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs)  (ASD(ISA))  on 
significant  or  sensitive  actions  affecting 
relations  with  another  nation. 

(d)  TJAG.  in  coordination  with  the 
OGC.  will  provide  advice  amd  assistance 
concerning  the  requirements  of 
Executive  Order  12114  and  DODD 
6050.7. 

(e)  The  Chief  of  Public  Affairs  will 
provide  advice  and  assistance  on  public 
affairs  as  necessary. 

Appendix  A  to  Part  esi-References 

Military  publications  and  forms  are 
accessible  from  a  variety  of  sources  through 
the  use  of  electronic  media  or  paper 
products.  In  most  cases,  electronic 
publications  and  forms  that  are  associated 
with  military  organizations  can  be  accessed 
at  various  address  or  web  sites  on  the 
Internet.  Since  electronic,  addresses  can 
frequendy  change,  or  similar  web  linlcs  can 
also  be  modified  at  several  locations  on  the 
Internet,  it's  advisable  to  access  those  sites 
using  a  search  engine  that  is  most 
accommodative,  yet  beneficial  to  the  user. 
Additionally,  in  an  effort  to  facilitate  the 
public  right  to  information,  certain 
publications  can  also  be  purchased  through 
the  National  Technical  Information  Service 
(NTIS).  Persons  interested  in  obtaining 
certain  types  of  publications  can  write  to  the 
National  Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  VA  22161. 

Section  I — Required  Publications 

AR  360-5 
Army  Public  Affairs,  Public  Information. 

Section  H— Related  Publications 

A  related  publication  is  merely  a  source  of 
additional  information.  The  user  does  not 
have  to  read  it  to  understand  this  part. 

AR5-10 

Reduction  and  Realignment  Actions. 
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AR  11-27 

Army  Energy  Program. 
AR  95-50 

Airspace  and  Special  Military  Operation 
Requirements. 
AR  140-475 

Real  Estate  Selection  and  Acquisition: 
Procedures  and  Criteria. 

AR  200-1 

Environmental  Protection  and 
Enhancement. 

AR  200-3 

Natural  Resources — Land,  Forest,  and 
Wildlife  Management. 

AR  200-4 

Cultural  Resources  Management. 
AR  210-10 

Administration. 
AR  210-20 

Master  Planning  for  Army  Installations. 
AR  335-15 

Management  Information  Control  System. 
AR  380-5 

IDepartment  of  the  Army  Information 
Security  Program. 
AR  385-10 

Army  Safety  Program. 
AR  530-1 

Operations  Security  (OPSEC). 
DA  PAM  70-3 

Army  Acquisition  Procedures. 

Defense  Acquisition  Deskbook 

An  electronic  knowledge  presentation 
system  available  through  the  Deputy  Under 
Secretary  of  Defense  (Acquisition  Reform) 
and  the  Office  of  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology). 

DOD  5000.2-R 

Mandatory  Procedures  for  Major  Defense 
Acquisition  Programs  and  Major  Automated 
Information  Systems. 

DODD  4100.15 

Commercial  Activities  Program. 
DODD  4700.4 

Natural  Resources  Management  Program, 
Integrated  Natural  Resources  Management 
Plan  (INRMP),  Integrated  Cultural  Resources 
Management  Plan  (ICRMP). 

DODD  6050.7 

Environmental  Effects  Abroad  of  Major 
Department  of  Defense  Actions. 

DODI  4715.9 

Environmental  Plaiming  and  Analysis 
Executive  Order  11988 

Floodplain  Management,  3  CFH,  1977 
Comp.,  p.  117 
Executive  Order  11990 

Protection  of  Wetlands,  3  CFR,  1977 
Comp.,  p.  121. 
Executive  Order  12114 

Environmental  Effects  Abroad  of  Major 
Federal  Actions,  3  CFR,  1979  comp.,  p.  356. 


Executive  Order  12778 

Civil  Justice  Reform,  3  CFR,  1991  Comp., 
p.  359. 
Executive  Order  12856 

Federal  Compliance  with  Right-to-Know 
Laws  and  Pollution  Prevention 
Requirements,  3  CFR.  1993  Comp..  p.  616. 

Executive  Order  12861 

Elimination  of  One-Half  of  Executive 
Branch  Internal  Regulations,  3  CFR,  1993 
Comp..  p.  630. 
Executive  Order  12866 

Regulatory  Plaiming  and  Review,  3  CFR, 
1993  Comp.,  p.  638. 
Executive  Order  12898 

Federal  Actions  to  Address  Environmental 
Justice  in  Minority  and  Low-Income 
Populations,  3  CFR.  1994  Comp.,  p.  859. 

Executive  Order  13007 

Indian  Sacred  Sites,  3  CFR,  1996  Comp.,  p. 
196. 
Executive  Order  13045 

Protection  of  Children  from  Environmental 
Health  Risks  and  Safety  Risks,  3  CFR.  1997 
Comp.,  p.  198. 
Executive  Order  13061 

Federal  Support  of  Community  Efforts 
Along  American  Heritage  Rivers,  3  CFR.  1997 
Comp.,  p.  221. 
Executive  Order  13083    ■ 

Federalism.  3  CFR,  1998  Comp.,  p.  146. 
Public  Laws:  American  Indian  Religious 
Freedom  Act. 
42  U.S.C.  1996. 

Clean  Air  Act 

As  amended  (42  U.S.C.  7401.  et  seq.]. 
aean  Water  Act  of  1977 

Public  Law  95-217,  91  Stat.  1566  and 
Public  Law  96-148.  Sec.  l(a)-{c).  93  Stat. 
1088. 

Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980. 

As  amended  (CERCLA,  Superfund)  (42 
U.S.C.  9601  et  seq.)  Endangered  Species  Act 
of  1973. 

Public  Law  93-205,  87  Stat.  884. 

Fish  and  Wildlife  Coordination  Act 

Public  Uw  85-624,  Sec.  2,  72  Stat.  563  and 
Public  Uw  89-72,  Sec.  6(b),  79  Stat.  216. 

National  Enviroimiental  Policy  Act  of  1969 

Public  Uw  91-190,  83  Stat.  852. 
National  Historic  Preservation  Act 

Public  Uw  89-665,  80  Stat.  915. 
Native  American  Graves  Protection  and 
Repatriation  Act 

Public  Uw  101-601, 104  Stat.  3048. 
Pollution  Prevention  Act  of  1990 

Public  Uw  101-508,  Title  VI,  Subtitle  G, 
104  Stat.  13880-321. 

Resource  Conservation  and  Recovery  Act  of 
1976 

Public  Uw  94-580,  90  Stat.  2795. 
Sikes  Act 

Pubhc  Uw  86-797.  74  Stat.  1052. 


Note.  The  following  CFRs  may  be  found  in 
your  legal  office  or  law  library.  Copies  may 
be  purchased  from  the  Superintendent  of 
Documents,  Government  Printing  Office. 
Washington,  DC  20401. 

36  CFR  Part  800 

Advisory  Council  on  Historic  Preservation. 
40  CFR  Parts  1500—1508 

Council  on  Environmental  Quality. ' 
Section  III— Prescribed  Forms 

This  section  contains  no  entries. 
Section  IV— Referenced  Forms 
DA  Form  2028 

Recommended  Changes  to  Publications 
and  Blank  Forms. 
DD  Form  1391 

Military  Construction  Project  Data. 

Appendix  B  to  Part  651— Categorical 
Exclusions 

Section  I — Screening  Criteria 

Before  any  CXs  can  be  used.  Screening 
Criteria  as  referenced  in  §651.29  must  be 
met. 

Section  11— List  of  CXs 

(a)  For  convenience  only,  the  CXs  are 
grouped  under  common  types  of  activities 
(for  example,  administration/  operation, 
construction/demolition,  and  repair  and 
maintenance).  Certain  CXs  require  a  REG, 
which  will  be  completed  and  signed  by  the 
proponent.  Concurrence  on  the  use  of  a  CX 
is  required  from  the  appropriate 
environmental  officer  (EO),  and  that 
signature  is  required  on  the  REC.  The  list  of 
CXs  is  subject  to  continual  review  and 
modification.  Requests  for  additions  or 
changes  to  the  CXs  (along  with  justification) 
should  be  sent,  through  channels,  to  the  ASA 
(latE).  Subordinate  Army  headquarters  may 
not  modify  the  CX  list  through  supplements 
to  this  part.  Proposed  modifications  to  the 
list  of  CXs  will  be  published  in  the  FR  by 
HQDA,  to  provide  opportunity  for  public 
comment. 

(b)  Administration/operation  activities: 

(1)  Routine  law  and  order  activities 
performed  by  military/military  police  and 
physical  plant  protection  and  security 
personnel,  and  civilian  natural  resources  and 
environmental  law  officers. 

(2)  Emergency  or  disaster  assistance 
provided  to  federal,  state,  or  local  entities 
(REC  required). 

(3)  Preparation  of  regulations,  procedures, 
manuals,  and  other  guidance  documents  that 
implement,  without  substantive  change,  the 
applicable  HQDA  or  other  federal  agency 
regulations,  procedures,  manuals,  and  other 
guidance  documents  that  have  been 
environmentally  evaluated  (subject  to 
previous  NEPA  review). 

(4)  Proposed  activities  and  operations  to  be 
conducted  in  an  existing  non-historic 
structure  which  are  within  the  scope  and 
compatibility  of  the  present  functional  use  of 
the  building,  will  not  result  in  a  substantial 
increase  in  waste  discharged  to  the 
environment,  will  not  result  in  substantially 
different  waste  discharges  from  current  or 
previous  activities,  and  emissions  will 
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remain  within  established  permit  limits,  if 
any  (REC  required). 

(5)  Normal  personnel,  ffscal,  and 
administrative  activities  involving  military 
and  civilian  personnel  (recruiting, 
processing,  paying,  and  records  keeping). 

(6)  Routinely  conducted  recreation  and 
welfare  activities  not  involving  off-road 
recreational  vehicles. 

(7)  Deployment  of  military  units  on  a 
temporary  duty  (TDY)  or  training  basis  where 
existing  facilities  are  used  for  their  intended 
purposes  consistent  with  the  scope  and  size 
of  existing  mission. 

(8)  Preparation  of  administrative  or 
personnel-related  studies,  reports,  or 
investigations. 

(9)  Approval  of  asbestos  or  lead-based 
paint  management  plans  drafted  in 
accordance  with  applicable  laws  and 
regulations  (REC  required). 

(10)  Non-construction  activities  in  support 
of  other  agencies/organizations  involving 
community  participation  projects  and  law 
enforcement  activities. 

(11)  Ceremonies,  funerals,  and  concerts. 
This  includes  events  such  as  state  funerals, 
to  include  flyovers. 

(12)  Reductions  and  realignments  of 
civilian  and/or  military  personnel  that:  fall 
below  the  thresholds  for  reportable  actions  as 
prescribed  by  statute  (10  U.S.C.  2687)  and  do 
not  involve  related  activities  such  as 
construction,  renovation,  or  demolition 
activities  that  would  otherwise  require  an  EA 
or  an  EIS  to  implement  (REC  required).  This 
includes  reorganizations  and  reassignments 
with  no  changes  in  force  structure,  unit 
redesignations,  and  routine  administrative 
reorganizations  and  consolidations  (REC 
required). 

(13)  Actions  affecting  Army  property  that 
fall  under  another  federal  agency's  list  of 
categorical  exclusions  when  the  other  federal 
agency  is  the  lead  agency  (decision  maker), 
or  joint  actions  on  another  federal  agency's 
property  that  fall  under  that  agency's  list  of 
categorical  exclusions  (REC  required). 

(14)  Relocation  of  personnel  into  existing 
federally-owned  (or  state-owned  in  the  case 
of  ARNG)  or  commercially-leased  space, 
which  does  not  involve  a  substantial  change 
in  the  supporting  infrastructure  (for  example, 
an  increase  in  vehicular  traffic  beyond  the 
capacity  of  the  supporting  road  network  to 
accommodate  such  an  increase  is  an  example 
of  substantial  change)  (REC  required). 

(c)  Construction  and  demolition: 

(1)  Construction  of  an  addition  to  an 
existing  structure  or  new  construction  on  a 
previously  undisturbed  site  if  the  area  to  be 
disturbed  has  no  more  than  5.0  cumulative 
acres  of  new  surface  disturbance.  This  does 
not  include  construction  of  facilities  for  the 
transportation,  distribution,  use,  storage, 
treatment,  and  disposal  of  solid  waste, 
medical  waste,  and  hazardous  waste  (REC 
required). 

(2)  Demolition  of  non-historic  buildings, 
structures,  or  other  improvements  and 
disposal  of  debris  therefrom,  or  removal  of  a 
part  thereof  for  disposal,  in  accordance  with 
applicable  regulations,  including  those 
regulations  applying  to  removal  of  asbestos, 
polychlorinated  biphenyls  (PCBs),  lead-based 
paint,  and  other  special  hazard  items  (REC 
required). 


(3)  Road  or  trail  construction  and  repair  on 
existing  rights-of-ways  or  on  previously 
disturbed  areas. 

(d)  Cultural  and  natural  resource 
management  activities: 

(1)  Land  regeneration  activities  using  only 
native  trees  and  vegetation,  including  site 
preparation.  This  does  not  include  forestry 
operations  (REC  required). 

(2)  Routine  maintenance  of  streams  and 
ditches  or  other  rainwater  conveyance 
structures  (in  accordance  with  USAGE  permit 
authority  under  Section  404  of  the  Clean 
Water  Act  and  applicable  state  and  local 
permits),  and  erosion  control  and  stormwater 
control  structures  (REC  required). 

(3)  Implementation  of  hunting  and  fishing 
policies  or  regulations  that  are  consistent 
with  state  and  local  regulations. 

'    (4)  Studies,  data  collection,  monitoring  and 
information  gathering  that  do  not  involve 
major  surface  disturbance.  Examples  include 
topographic  surveys,  bird  counts,  wetland 
mapping,  and  other  resources  inventories 
(REC  required). 

(5)  Maintenance  of  archaeological, 
historical,  and  endangered/threatened 
species  avoidance  markers,  fencing,  and 
signs. 

(e)  Procurement  and  contract  activities: 

(1)  Routine  procurement  of  goods  and 
services  (complying  with  applicable 
procedures  for  sustainable  or  "green" 
procurement)  to  support  operations  and 
infrastructure,  including  routine  utility 
services  amd  contracts. 

(2)  Acquisition,  installation,  and  operation 
of  utility  and  communication  systems, 
mobile  antennas,  data  processing  cable  and 
similar  electronic  equipment  that  use 
existing  right-of-way,  easement,  distribution 
systems,  and/or  facilities  (REC  required). 

(3)  Conversion  of  commercial  activities 
under  the  provisions  of  AR  5-20.  This 
includes  only  those  actions  that  do  not 
change  the  actions  or  the  missions  of  the 
organization  or  alter  the  existing  land-use 
patterns. 

(4)  Modification,  product  improvement,  or 
configuration  engineering  design  change  to 
materiel,  structure,  or  item  that  does  not 
change  the  original  impact  of  the  materiel, 
structure,  or  item  on  the  environment  (REC 
required). 

(5)  Procurement,  testing,  use,  and/or 
conversion  of  a  commercially  available 
product  (for  example,  forklift,  generator, 
chain  saw,  etc.)  which  does  not  meet  the 
definition  of  a  weapon  system  (Title  10, 
U.S.C,  Section  2403.  "Major  weapon 
systems:  Contractor  guarantees"),  and  does 
not  result  in  any  unusual  disposal 
requirements. 

(6)  Acquisition  or  contracting  for  spares 
and  spare  parts,  consistent  with  the  approved 
Technical  Data  Package  (TDP). 

(7)  Modification  and  adaptation  of 
commercially  available  items  and  products 
for  military  application  (for  example, 
sportsman's  products  and  wear  such  as 
holsters,  shotguns,  sidearms,  protective 
shields,  etc.),  as  long  as  modifications  do  not 
alter  the  normal  impact  to  the  environment 
(REC  required). 

(8)  Adaptation  of  non-lethal  munitions  and 
restraints  from  law  enforcement  suppliers 


and  industry  (such  as  rubber  bullets,  stun 
grenades,  smoke  bombs,  etc.)  for  military 
police  and  crowd  control  activities  where 
there  is  no  change  from  the  original  product 
design  and  there  are  no  unusual  disposal 
requirements.  The  development  and  use  by 
the  military  of  non-lethal  munitions  and 
restraints  which  are  similar  to  those  used  by 
local  polfce  forces  and  in  which  there  are  no 
unusual  disposal  requirements  (REC 
required). 

(f)  Real  estate,  activities: 

(1)  Grants  or  acquisitions  of  leases, 
licenses,  easements,  and  permits  for  use  of 
real  property  or  facilities  in  which  there  is  no 
significant  change  in  land  or  facility  use. 
Examples  include,  but  are  not  limited  to. 
Army  controlled  property  and  Army  leases  of 
civilian  property  to  include  leases  of  training, 
administrative,  general  use,  special  purpose, 
or  warehouse  space  (RfiC  required). 

(2)  Disposal  of  excess  easement  areas  to  the 
underlying  fee  owner  (REC  required). 

(3)  Transfer  of  real  property  administrative 
control  within  the  Army,  to  another  military 
department,  or  to  other  federal  agency, 
including  the  return  of  public  domain  lands 
to  the  Department  of  Interior,  and  reporting 
of  property  as  excess  and  surplus  to  the  GSA 
for  disposal  (REC  required). 

(4)  Transfer  of  active  installation  utilities  to 
a  commercial  or  governmental  utility 
provider,  except  for  those  systems  on 
property  that  has  been  declared  excess  and 
proposed  for  disposal  (REC  required). 

(5)  Acquisition  of  real  property  (including 
facilities)  where  the  land  use  will  not  change 
substantially  or  where  the  land  acquired  will 
not  exceed  40  acres  and  the  use  will  be 
similar  to  current  or  ongoing  Army  activities 
on  adjacent  land  (REC  required). 

(6)  Disposal  of  real  property  (including 
facilities)  by  the  Army  where  the  reasonably 
foreseeable  use  will  not  change  significantly 
(REC  required). 

(g)  Repair  and  maintenance  activities: 

(1)  Routine  repair  and  maintenance  of 
buildings,  airfields,  grounds,  equipment,  and 
other  facilities.  Examples  include,  but  are  not 
limited  to:  Removal  and  disposal  of  asbestos- 
containing  material  (for  example,  roof 
material  and  floor  tile)  or  lead-based  paint  in 
accordance  with  applicable  regulations; 
removal  of  dead,  diseased,  or  damaged  trees; 
and  repair  of  roofs,  doors,  windows,  or 
fixtures  (REC  required  for  removal  and 
disposal  of  asbestos-containing  material  and 
lead-based  paint  or  work  on  historic 
structures). 

(2)  Routine  repairs  and  maintenance  of 
roads,  trails,  and  firebreaks.  Examples 
include,  but  are  not  limited  to:  grading  and 
clearing  the  roadside  of  brush  with  or 
without  the  use  of  herbicides;  resurfacing  a 
road  to  its  original  conditions;  pruning 
vegetation,  removal  of  dead,  diseased,  or 
damaged  trees  and  cleaning  culverts;  and 
minor  soil  stabilization  activities. 

(3)  Routine  repair  and  maintenance  of 
equipment  and  vehicles  (for  example,  autos. 
tractors,  lawn  equipment,  military  vehicles.   - 
etc.)  which  is  substantially  the  same  as  that 
routinely  performed  by  private  sector  owners 
and  operators  of  similar  equipment  and 
vehicles.  This  does  not  include  depot 
maintenance  of  unique  military  equipment. 
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(h)  Hazardous  materials/hazardous  waste 
management  and  operations: 

(1)  Use  of  gauging  devices,  analytical 
instruments,  and  other  devices  containing 
sealed  radiological  sources;  use  of  industrial 
radiography;  use  of  radioactive  material  in 
medical  and  veterinary  practices;  possession 
of  radioactive  material  incident  to  performing 
services  such  as  installation,  maintenance, 
leak  tests,  and  calibration;  use  of  uranium  as 
shielding  material  in  containers  or  devices; 
and  radioactive  tracers  (REC  required). 

(2)  Immediate  responses  in  accordance 
with  emergency  response  plans  (for  example, 
Spill  Prevention  Control  and  Countermeasure 
Plan  (SPCCP)/Instailation  Spill  Contingency 
Plan  (ISCP),  and  Chemical  Accident  and 
Incident  Response  Plan)  for  release  or 
discharge  of  oil  or  hazardous  materials/ 
substances;  or  emergency  actions  taken  by 
Explosive  Ordnance  Ctemolition  (EOD) 
detachment  or  Technical  Escort  Unit. 

(3)  Sampling,  surveying,  well  drilling  and 
installation,  analytical  testing,  site 
preparation,  and  intrusive  testing  to 
determine  if  hazardous  wastes,  contaminants, 
pollutants,  or  special  hazards  (for  example, 
asbestos.  PCBs,  lead-based  paint,  or 
unexploded  ordnance)  are  present  (REC 
required). 

(4)  Routine  management,  to  include 
transportation,  distribution,  use,  storage, 
treatment,  and  disposal  of  solid  waste, 
medical  waste,  radiological  and  special 
hazards  (for  example,  asbestos,  PCBs,  lead- 
based  paint,  or  unexploded  ordnance), 
and/or  hazardous  waste  that  complies  with 
EPA,  Army,  or  other  regulatory  agency 
requirements.  This  CX  is  not  applicable  to 
new  construction  of  facilities  for  such 
management  purposes. 

(5)  Research,  testing,  and  operations 
conducted  at  existing  enclosed  facilities 
consistent  with  previously  established  safety 
levels  and  in  compliance  with  applicable 
federal,  state,  and  local  standards.  For 
facihties  without  existing  NEPA  analysis, 
including  contractor-operated  facilities,  if  the 
operation  will  substantially  increase  the 
extent  of  potential  environmental  impacts  or 
is  controversial,  an  EA  (and  possibly  an  EIS) 
is  required. 

(6)  Reutilization,  marketing,  distribution, 
donation,  and  resale  of  items,  equipment,  or 
materiel;  normal  transfer  of  items  to  the 
Defense  Logistics  Agency.  Items,  equipment, 
or  materiel  that  have  been  contaminated  with 
hazardous  materials  or  wastes  will  be 
adequately  cleaned  and  will  conform  to  the 
applicable  regulatory  agency's  requirements. 

(i)  Training  and  testing: 

(1)  Simulated  war  games  (classroom 
setting)  and  on-post  tactical  and  logistical 
exercises  involving  units  of  battalion  size  or 
smaller,  and  where  tracked  vehicles  will  not 
be  used  (REC  required  to  demonstrate 
coordination  with  installation  range  control 
and  environmental  office). 

(2)  Training  entirely  of  an  administrative  or 
classroom  nature. 

(3)  Intermittent  on-post  training  activities 
(or  off-post  training  covered  by  an  ARNG 
land  use  agreement)  that  involve  no  live  fire 
or  vehicles  off  established  roads  or  trails. 
Uses  include,  but  are  not  limited  to,  land 
navigation,  physical  training,  Federal 


Aviation  Administration  (FAA)  approved 
aerial  overflights,  and  small  unit  level 
training. 

(j)  Aircraft  and  airfield  activities: 

(1)  Infrequent,  temporary  (less  than  30 
days)  increases  in  air  operations  up  to  50 
percent  of  the  typical  installation  aircraft 
operation  rate  (REC  required). 

(2)  Flying  activities  in  compliance  with 
Federal  Aviation  Administration  Regulations 
and  in  accordance  with  normal  flight 
patterns  and  elevations  for  that  facility, 
where  the  flight  patterns/elevations  have 
been  addressed  in  an  installation  master  plan 
or  other  planning  document  that  has  been 
subject  to  NEPA  public  review. 

(3)  Installation,  repair,  or  upgrade  of 
airfield  equipment  (for  example,  runway 
visual  range  equipment,  visual  approach 
slope  indicators). 

(4)  Army  participation  in  established  air 
shows  sponsored  or  conducted  by  non-Army 
entities  on  other  than  Army  property. 

Appendix  C  to  Part  651— Mitigation 
and  Monitoring 

(a)  The  CEQ  regulations  (40  CFR  parts 
1500-1508)  recognize  the  following  five 
means  of  mitigating  an  environmental 
impact.  These  five  approaches  to  mitigation 
are  presented  in  order  of  desirability. 

(1)  Avoiding  the  impact  altogether  by  not 
taking  a  certain  action  or  parts  of  an  action. 
This  method  avoids  environmental  impact  by 
eliminating  certain  activities  in  certain  areas. 
As  an  example,  the  Army's  Integrated 
Training  Area  Management  (IT AM)  program 
accounts  for  training  requirements  and 
activities  while  considering  natural  and 
cultural  resource  conditions  on  ranges  and 
training  land.  This  program  allows  informed 
management  decisions  associated  with  the 
use  of  these  lands,  and  has  mitigated 
potential  impacts  by  limiting  activities  to 
areas  that  are  compatible  with  Army  training 
needs.  Sensitive  habitats  and  other  resources 
are  thus  protected,  while  the  mission 
requirements  are  still  met. 

(2)  Minimizing  impacts  by  limiting  the 
degree  or  magnitude  of  the  action  and  its 
implementation.  Limiting  the  degree  or 
magnitude  of  the  action  can  reduce  the  extent 
of  an  impact.  For  example,  changing  the 
firing  time  or  the  numbwr  of  rounds  fired  on 
artillery  ranges  will  reduce  the  noise  impact 
on  nearby  residents.  Using  the  previous 

IT  AM  example,  the  conditions  of  ranges  can 
be  monitored,  and,  when  the  conditions  on 
the  land  warrant,  the  intensity  or  magnitude 
of  the  training  on  that  parcel  can  be  modified 
through  a  variety  of  decisions. 

(3)  Rectifying  the  impact  by  repairing, 
rehabilitating,  or  restoring  the  effect  on  the 
environment.  This  method  restores  the 
environment  to  its  previous  condition  or 
better.  Movement  of  troops  and  vehicles 
across  vegetated  areas  often  destroys 
vegetation.  Either  reseeding  or  replanting  the 
areas  with  native  plants  after  the  exercise  can 
mitigate  this  impact. 

(4)  Reducing  or  eliminating  the  impact 
over  time  by  preservation  and  maintenance 
operations  during  the  life  of  the  action.  This 
method  designs  the  action  so  as  to  reduce 
adverse  environmental  effects.  Examples 
include  maintaining  erosion  control 


structures,  using  air  pollution  control 
devices,  and  encouraging  car  pools  in  order 
to  reduce  transportation  effects  such  as  air 
pollution,  energy  consumption,  and  traffic 
congestion. 

(5)  Compensating  for  the  impact  by 
replacing  or  providing  substitute  resources  or 
environments  (40  CFR  1508.20).  This  method 
replaces  the  resource  or  environment  that 
will  be  impacted  by  the  action.  Replacement 
can  occur  in-kind  or  otherwise;  for  example, 
deer  habitat  in  the  project  area  can  be 
replaced  with  deer  habitat  in  another  area;  an 
in-kind  replacement  at  a  different  location. 
This  replacement  can  occur  either  on  the 
impact  site  or  at  another  location.  This  type 
of  mitigation  is  often  used  in  water  resources 
projects. 

(b)  The  identification  and  evaluation  of 
mitigations  involves  the  use  of  experts 
familiar  with  the  predicted  environmental 
,  impacts.  Many  potential  sources  of 
information  are  available  for  assistance. 
These  include  sources  within  the  Army  such 
as  the  USACHPPM,  the  USAEC,  the  MACOM 
environmental  office,  the  ODEP,  COE 
research  laboratories,  COE  districts  and 
divisions,  and  DoD  Regional  Support 
Centers.  State  agencies  are  another  potential 
source  of  information,  and  the  appropriate 
POC  within  these  agencies  may  be  obtained 
from  the  installation  environmental  office. 
Local  interest  groups  may  also  be  able  to  help 
identify  potential  mitigation  measures.  Other 
suggested  sources  of  assistance  include: 

(1)  Aesthetics: 

(i)  Installation  Landscape  Architect, 
(ii)  COE  District  Landscape  Architects. 

(2)  Air  Quality: 

(i)  Installation  Enviroiunental  Specialist, 
(ii)  Installation  Preventive  Medicine 
Officer. 

(3)  Airspace: 

(i)  Installation  Air  Traffic  and  Airspace 
Officers. 

(ii)  DA  Regional  Representative  to  the 
FAA. 

(iii)  DA  Aeronautical  Services. 

(iv)  Military  Airspace  Management  System 
Office. 

(v)  Installation  Range  Control  Officer. 

(4)  Earth  Science: 

(i)  Installation  Environmental  Specialist, 
(ii)  USAGE  District  Geotechnical  Staff. 

(5)  Ecology: 

(i)  Installation  Enviroimiental  Specialist, 
(ii)  Installation  Wildlife  Officer, 
(iii)  Installation  Forester, 
(iv)  Installation  Natural  Resource 
Committee, 
(v)  USACE  District  Environmental  Staff. 

(6)  Energy/Resource  Conservation: 
Installation  Environmental  Specialist. 

(7)  Health  and  Safety: 

(i)  Installation  Preventive  Medicine  Officer, 
(ii)  Installation  Safety  Officer, 
(iii)  Installation  Hospital, 
(iv)  Installation  Mental  Hygiene  or 
Psychiatry  Officer, 
(v)  Chaplain's  Office. 

(8)  Historic/ Archaeological  Resources: 
(i)  Installation  Environmental  Specialist, 
(ii)  Installation  Historian  or  Architect, 
(iii)  USACE  District  Archaeologist. 

(9)  Land  Use  Impacts:  (i)  Installation 
Master  Planner. 
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(ii)  USACE  District  Community  Planners. 

(10)  Socioeconomics: 
(i)  Personnel  Office, 
(ii)  Public  Information  Officer, 
(iii)  USACE  District  Economic  Planning 

Staff. 

(11)  Water  Quality: 

(i)  Installation  Environmental  Specialist, 
(ii)  Installation  Preventive  Medicine 
Officer, 
(iii)  USACE  District  Environmental  Staff. 

(12)  Noise: 

(i)  Preventive  Medicine  Officer, 
(ii)  Directorate  of  Public  Works, 
(iii)  Installation  Master  Planner. 

(13)  Training  Impacts: 

,  Installation  Director  of  Plans,  Training,  and 
Mobilization 

(c)  Several  different  mitigation  techniques 
have  been  used  on  military  installations  for 
a  number  of  years.  The  following  examples 
illustrate  the  variety  of  possible  measures: 

(1)  There  are  maneuver  restrictions  in  areas 
used  extensively  for  tracked  vehicle  training. 
These  restrictions  are  not  designed  to 
infringe  on  the  military  mission,  but  rather  to 
reduce  the  amount  of  damage  to  the  training 
area. 

(2)  Aerial  seeding  has  been  done  on  some 
installations  to  reduce  erosion  problems. 

(3)  Changing  the  time  and/or  frequency  of 
operations  has  been  used.  This  may  involve 
changing  the  season  of  the  year,  the  time  of 
day,  or  even  day  of  the  week  for  various 
activities.  These  changes  avoid  noise  impacts 
as  well  as  aesthetic,  transportation,  and  some 
ecological  problems. 

(4)  Reducing  the  effects  of  construction  has 
involved  using  techniques  that  keep  heavy 
equipment  away  from  protected  trees  and 
quickly  re-seeding  areas  after  construction. 

(d)  Monitoring  and  enforcement  programs 
are  applicable  (40  CFR  1505.2(c))  and  the 
specific  adopted  action  is  an  important  case 
(40  CFR  1505.3)  if: 

(1)  There  is  a  change  in  environmental 
conditions  or  project  activities  that  were 
assumed  in  the  EIS,  such  that  original 
predictions  of  the  extent  of  adverse 
enviroiunental  impacts  may  be  too  limited. 

(2)  The  outcome  of  the  mitigation  measure 
is  uncertain,  such  as  in  the  case  of  the 
application  of  new  technology. 

(3)  Major  environmental  controversy 
remains  associated  with  the  selected 
alternative. 

(4)  Failure  of  a  mitigation  measure,  or  other 
onforeseen  circumstances,  could  result  in 
serious  harm  to  federal-or  state-listed 
endangered  or  threatened  species;  important 
historic  or  archaeological  sites  that  are  either 
on,  or  meet  eligibility  requirements  for 
nomination  to  the  National  Register  of 
Historic  Places;  wilderness  areas,  wild  and 
scenic  rivers,  or  other  public  or  private 
protected  resources.  Evaluation  and 
determination  of  what  constitutes  serious 
harm  must  be  made  in  coordination  with  the 
appropriate  federal,  state,  or  local  agency 
responsible  for  each  particular  program. 

I  (e)  Five  basic  considerations  affect  the 
establishment  of  monitoring  programs: 

(1)  Legal  requirements.  Permits  for  some 
actions  will  require  that  a  monitoring  system 
be  established  (for  example,  dredge  and  fill 
permits  &t>m  the  USAGE).  These  permits  will 


generally  require  both  enforcement  and 
effectiveness  monitoring  programs. 

(2)  Protected  resources.  These  include 
federal-or  state-listed  endangered  or 
threatened  species,  important  historic  or 
archaeological  sites  (whether  or  not  these  are 
listed  or  eligible  for  listing  on  the  National 
Register  of  Historic  Places),  wilderness  areas, 
wild  and  scenic  rivers,  and  other  public  or 
private  protected  resources.  Private  protected 
resources  include  areas  such  as  Audubon 
Society  Refuges,  Nature  Conservancy  lands, 
or  any  other  land  that  would  be  protected  by 
law  if  it  were  under  government  owmership, 
but  is  privately  owned.  If  any  of  these 
resources  are  affected,  an  effectiveness  and 
enforcement-monitoring  program  must  be 
undertaken  in  conjunction  with  the  federal, 
state,  or  local  agency  that  manages  the  type 
of  resource. 

(3)  Major  environmental  controversy.  If  a 
controversy  remains  regarding  the  effect  of  an 
action  or  the  effectiveness  of  a  mitigation,  an 
enforcement  and  effectiveness  monitoring 
program  must  be  undertaken.  Controversy 
includes  not  only  scientific  disagreement 
about  the  mitigation's  effectiveness,  but  also 
public  interest  or  debate. 

(4)  Mitigation  outcome.  The  probability  of 
the  mitigation's  success  must  be  carefully 
considered.  The  proponent  must  know  if  the 
mitigation  has  been  successful  elsewhere. 
The  validity  of  the  outcome  should  be 
confirmed  by  expert  opinion.  However,  the 
proponent  should  note  that  a  certain 
technique,  such  as  artificial  seeding  with  the 
natural  vegetation,  which  may  have  worked 
successfully  in  one  area,  may  not  work  in 
another. 

(5)  Changed  conditions.  The  final 
consideration  is  whether  any  condition,  such 
as  the  environmental  setting,  has  changed 
(for  example,  a  change  in  local  land  use 
around  the  area,  or  a  change  in  project 
activities,  such  as  increased  amount  of 
acreage  being  used  or  an  increased  movement 
of  troops).  Such  changes  will  require 
preparation  of  a  supplemental  document  (see 
§§  651.5(g)  and  651.24)  and  additional 
monitoring.  If  none  of  these  conditions  are 
met  (that  is,  requirement  by  law,  protected 
resources,  no  major  controversy  is  involved, 
effectiveness  of  the  mitigation  is  known,  and 
the  environmental  or  project  conditions  have 
not  changed),  then  only  an  enforcement 
monitoring  program  is  needed.  Otherwise, 
both  an  enforcement  and  effectiveness 
monitoring  program  will  be  required. 

(f)  Enforcement  monitoring  program.  The 
development  of  an  enforcement  monitoring 
program  is  governed  by  who  will  actually 
perform  the  mitigation;  a  contractor,  a 
cooperating  agency,  or  an  in-house  (Army) 
lead  agency.  "The  lead  agency  is  ultimately 
responsible  for  performing  any  mitigation 
activities. 

(Ij  Contract  performance.  Several 
provisions  must  be  made  in  work  to  be 
performed  by  contract.  The  lead  agency  must 
ensure  that  contract  provisions  include  the 
performance  of  the  mitigation  activity  and 
that  penalty  clauses  are  written  into  the 
contracts.  It  must  provide  for  timely 
inspection  of  the  mitigation  measures  and  is 
responsible  for  enforcing  all  contract 
provision. 


(2)  Cooperating  agency  performance.  The 
lead  agency  must  ensure  that,  if  a  cooperating 
agency  performs  the  work,  it  understands  its 
role  in  the  mitigation.  The  lead  agency  must 
determine  and  agree  upon  how  the  mitigation 
measures  will  be  funded.  It  must  also  ensure 
that  any  necessary  formal  paperwork  such  as 
cooperating  agreements  is  complete. 

(3)  Lead  agency  performance.  If  the  lead 
agency  performs  the  mitigation,  the 
proponent  must  ensure  that  needed  tasks  are 
performed,  provide  appropriate  funding  in 
the  project  budget,  arrange  for  necessary 
manpower  allocations,  and  make  any 
necessary  changes  in  the  agency  (installation), 
regulations  (such  as  enviroiunental  or  range 
regulations). 

(g)  Effectiveness  monitoring.  Effectiveness 
monitoring  is  often  difficult  to  establish.  The 
first  step  is  to  determine  what  must  be 
monitored,  based  on  criteria  discussed 
during  the  establishment  of  the  system;  for 
example,  the  legal  requirements,  protected 
resources,  area  of  controversy,  known 
effectiveness,  or  changed  conditions. 
Initially,  this  can  be  a  very  broad  statement, 
such  as  reduction  of  impacts  on  a  particular 
stream  by  a  combination  of  replanting, 
erosion  control  devices,  and  range 
regulations.  The  next  step  is  finding  the 
expertise  necessary  to  establish  the 
monitoring  system.  The  expertise  may  be 
available  on-post  or  may  be  obtained  from  an 
outside  source.  After  a  source  of  expertise  is 
located,  the  program  can  be  established  using 
the  following  criteria: 

(1)  Any  technical  parameters  used  must  be 
measurable;  for  example,  the  monitoring 
program  must  be  quantitative  and 
statistically  sound. 

(2)  A  baseline  study  must  be  completed 
before  the  monitoring  begins  in  order  to 
identify  the  actual  state  of  the  system  prior 
to  any  disturbance. 

(3)  The  monitoring  system  must  have  a 
control,  so  that  it  can  isolate  the  effects  of  the 
mitigation  procedures  frt)m  effects 
originating  outside  the  action. 

(4)  The  system's  parameters  and  means  of 
measuring  them  must  be  replicable. 

(5)  Parameter  results  must  be  available  in 
a  timely  manner  so  that  the  decision  maker 
can  take  any  necessary  corrective  action 
before  the  effects  are  irreversible. 

.(6)  Not  every  mitigation  has  to  be 
monitored  separately.  The  effectiveness  of 
several  mitigation  actions  can  be  determined 
by  one  measurable  parameter.  For  example, 
the  turbidity  measurement  from  a  stream  can 
include  the  combined  effectiveness  of 
mitigation  actions  such  as  reseeding, 
maneuver  restrictions,  and  erosion  control 
devices.  However,  if  a  method  combines 
several  parameters  and  a  critical  change  is 
noted,  each  mitigation  measurement  must  be 
examined  to  determine  the  problem. 

Appendix  D  to  Part  651— Public 
Participation  Plan 

The  objective  of  the  plan  will  be  to 
encourage  the  full  and  open  discussion  of 
issues  related  to  Army  actions.  Some  NEPA 
actions  will  be  very  limited  in  scope,  and 
may  not  require  full  public  participation  and 
involvement.  Other  NEPA  actions  will 
obviously  be  of  interest,  not  only  to  the  local 
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community,  but  to  others  across  the  country 

as  well, 
(a)  To  accomplish  this  objective,  the  plan 

will  require: 

(1)  Dissemination  oF  information  to  local 
and  installation  communities  through  such 
means  as  news  releases  to  local  media, 
announcements  to  local  citizens  groups,  and 
Commanders  letters.  Such  information  may 
be  subject  to  Freedom  of  Information  Act  and 
operations  security  review. 

(2)  The  invitation  of  public  comments 
through  two-way  communication  channels 
that  will  be  kept  open  through  various 
means. 

(3)  The  use  of  fully  informed  public  affairs 
officers  at  all  levels. 

(4)  Preparation  of  EAs  which  incorporate 
public  involvement  processes  whenever 
appropriate  (40  CFR  1506.6). 

(5)  Consultation  of  persons  and  agencies 
such  as: 

(i)  Municipal,  township,  and  county 
elected  and  appointed  officials. 

(ii)  Tribal,  state,  county,  and  local 
government  officials  and  administrative 
personnel  whose  official  duties  include 
responsibility  for  activities  or  components  of 
the  affected  environment  related  to  the 
proposed  Army  action. 

(iii)  Local  and  regional  administrators  of 
other  federal  agencies  or  commissions  that 
may  either  control  resources  potentially 
affected  by  the  proposed  action  (for  example, 
the  U.S.  Fish  and  Wildlife  Service)  or  who 
may  be  aware  of  other  actions  by  different 
federal  agencies  whose  effects  must  be 
considered  with  the  proposed  Army  action 
(for  example,  the  GSA). 

(iv)  Members  of  identifiable  population 
segments  within  the  potentially  affected 
environments,  whether  or  not  they  have 
clearly  identifiable  leaders  or  an  established 
organization  such  as  farmers  and  ranchers, 
homeowners,  small  business  owners,  and 
Native  Americans. 

(v)  Members  and  officials  of  those 
identifiable  interest  groups  of  local  or 
national  scope  that  may  have  an  interest  in 
the  environmental  effects  of  the  proposed 
action  or  activity  (for  example,  hunters  and 
fishermen,  Isaak  Walton  League,  Sierra  Club, 
and  the  Audubon  Society). 

(vi)  Any  person  or  group  that  has 
specifically  requested  involvement  in  the 
specific  action  or  similar  actions. 

(b)  Public  involvement  should  be  solicited 
using  the  following  processes  and 
procedures: 

(1)  Direct  individual  contact.  Such  limited 
contact  may  suffice  for  all  required  public 
involvement,  when  the  expected 
environmental  effect  is  of  a  very  limited 
scope.  This  contact  should  identify: 

(i)  Persons  expected  to  express  an  opinion 
and  later  participate. 

(ii)  Preliminary  positions  of  such  persons 
on  the  scope  of  issues  that  the  analysis  must 
address. 

(2)  Small  workshops  or  discussion  groups. 

(3)  Larger  public  gatherings  that  are  held 
after  some  formulation  of  the  potential 
issues,  inviting  the  public  to  express  views 
on  the  proposed  courses  of  action.  Public 
suggestions  or  additional  alternative  courses 
of  action  may  be  expressed  at  these 


gatherings  which  need  not  be  formal  public 
hearings. 

(4)  Any  other  processes  and  procedures  to 
accomplish  the  appropriate  level  of  public 
involvement. 

(c)  Scoping  Guidance.  All  affected  parties 
must  be  included  in  the  scoping  process  (AR 
360-5).  The  plan  must  include  the  following: 

(1)  Information  disseminated  to  local  and 
installation  communities  through  such 
means  as  news  releases  to  local  media, 
announcements  to  local  citizens  groups,  and 
Commander's  letters  at  each  phase  or 
milestone  (more  frequently  if  needed)  of  the 
project.  Such  information  may  be  subject  to 
Freedom  of  Information  Act  and  operations 
security  review. 

(2)  Each  phase  or  milestone  (more 
frequently  if  needed)  of  the  project  will  be 
coordinated  with  representatives  of  local, 
state,  and  federal  government  agencies. 

(3)  Public  comments  will  be  invited  and 
two-way  communication  channels  will  be 
kept  open  through  various  means  as  stated 
above. 

(4)  Public  affairs  officers  at  all  levels  will 
be  kept  informed. 

(5)  When  an  EIS  is  being  prepared,  public 
involvement  is  a  requisite  element  of  the 
scoping  process  (40  CFR  1501.7(a)(1)). 

(6)  Preparation  of  EAs  will  incorporate 
public  involvement  processes  whenever 
appropriate  (40  CFR  1506.6). 

(7)  Persons  and  agencies  to  be  consulted 
include  the  following: 

(i)  Municipal,  township,  and  county 
elected  and  appointed  officials. 

(ii)  Tribal,  state,  county,  and  local 
government  officials  and  administrative 
personnel  whose  official  duties  include 
responsibility  for  activities  or  components  of 
the  affected  environment  related  to  the 
proposed  Anny  action. 

(iii)  Local  and  regional  administrators  of 
other  federal  agencies  or  commissions  that 
may  either  control  resources  potentially 
affected  by  the  proposed  action  (for  example, 
the  U.S.  Fish  and  Wildlife  Service);  or  who 
may  be  aware  of  other  actions  by  different 
federal  agencies  whose  effects  must  be 
considered  with  the  proposed  Army  action, 
(for  example,  the  GSA). 

(iv)  Members  of  identifiable  population 
segments  within  the  potentially  affected 
environments,  whether  or  not  they  have 
clearly  identifiable  leaders  or  an  established 
organization  such  as  farmers  and  ranchers, 
homeowners,  small  business  owners,  and 
Indian  tribes. 

(v)  Members  and  officials  of  those 
identifiable  interest  groups  of  local  or 
national  scope  that  may  have  interest  in  the 
environmental  effects  of  the  proposed  action 
or  activity  (for  example,  hunters  and 
fishermen,  Isaak  Walton  League,  Sierra  Club, 
and  the  Audubon  Society). 

(vi)  Any  person  or  group  that  has 
specifically  requested  involvement  in  the 
specific  action  or  similar  actions. 

(8)  The  public  involvement  processes  and 
procedures  by  which  participation  may  be 
solicited  include  the  following: 

(i)  The  direct  individual  contact  process 
identifies  persons  expected  to  express  an 
opinion  and  participate  in  later  public 
meetings.  Direct  contact  may  also  identify  the 


preliminary  positions  of  such  persons  on  the 
scope  of  issues  that  the  EIS  will  address. 
Such  li.nited  contact  may  suffice  for  all 
required  public  involvement,  when  the 
expected  environmental  effect  is  of  very 
limited  scope. 

(ii)  Small  workshops  or  discussion  groups. 

(iii)  Larger  public  gatherings  that  are  held 
after  some  formulation  of  the  potential 
issues.  The  public  is  invited  to  express  its 
views  on  the  proposed  courses  of  action. 
Public  suggestions  or  alternative  courses  of 
action  not  already  identified  may  be 
expressed  at  these  gatherings  that  need  not  be 
formal  public  hearings. 

(iv)  Identifying  and  applying  other 
processes  and  procedures  to  accomplish  the 
appropriate  level  of  public  involvement. 

(9)  The  meetings  described  above  should 
not  be  public  hearings  in  the  early  stages  of 
evaluating  a  proposed  action.  Public  hearings 
do  not  substitute  for  the  full  range  of  public 
involvement  procedures  under  the  purposes 
and  intent  of  (a)  of  this  appendix. 

(10)  Public  surveys  or  polls  to  identify 
public  opinion  of  a  proposed  action  will  be 
performed  (AR  335-15,  chapter  10). 

(d)  Prpparing  the  Notice  of  Intent.  In 
preparing  the  NOI.  the  proponent  will: 

(1)  In  the  NOI,  identify  the  significant 
issues  to  be  analyzed  in  the  EIS. 

(2)  In  the  NOI,  identify  the  office  or  person 
responsible  for  matters  related  to  the  scoping 
process.  If  they  are  not  the  same  as  the 
proponent  of  the  action,  make  that 
distinction. 

(3)  Identify  the  lead  and  cooperating 
agency,  if  already  determined  (40  CFR  1501.5 
and  1501.6). 

(4)  Identify  the  method  by  which  the 
agency  will  invite  participation  of  affected 
parties;  and  identify  a  tentative  list  of  the 
affected  parties  to  be  notified. 

(5)  Identify  the  proposed  method  for 
accomplishing  the  scoping  procedure. 

(6)  Indicate  the  relationship  between  the 
timing  of  the  preparation  of  environmental 
analyses  and  the  tentative  planning  and 
decision-making  schedule  including: 

(i)  The  scoping  process  itself. 

(ii)  Collecting  or  analyzing  environmental 
data,  including  studies  required  of 
cooperating  agencies. 

(iii)  Preparation  of  DEISs  and  FEISs. 

(iv)  Filing  of  the  ROD. 

(v)  Taking  the  action. 

(7)  For  a  programmatic  EIS,  preparing  a 
general  expected  schedule  for  future  specific 
implementing  actions  that  will  involve 
separate  environmental  analysis. 

(8)  If  applicable,  in  the  NOI,  identify  the 
extent  to  which  the  EIS  preparation  process 
is  exempt  from  any  of  the  normal  procedural 
requirements  of  this  part,  including  scoping. 

Appendix  E  to  Part  651— Content  of  the 
Environmental  Impact  Statement 

(a)EISswill: 

(1)  Be  analytic  rather  than  encyclopedic. 
Impacts  will  be  discussed  in  proportion  to 
their  significance;  and  insignificant  impacts 
will  only  be  briefly  discussed,  sufficient  to 
show  why  more  analysis  is  not  warranted. 

(2)  Be  kept  concise  and  no  longer  than 
absolutely  necessary  to  comply  with  NEPA, 
CEQ  regulations,  and  this  part.  Length  should 
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be  determined  by  potential  environmental 
issues,  not  project  size.  The  EIS  should  be  no 
longer  than  300  pages. 

(3)  Describe  the  criteria  for  selecting 
alternatives,  and  discuss  those  alternatives, 
including  the  "no  action"  alternative,  to  be 
considered  by  the  ultimate  decision  maker. 

(4)  Serve  as  a  means  to  assess 
environmental  impacts  of  proposed  military 
actions,  rather  than  justifying  decisions. 

I  (b)  The  EIS  will  consist  of  the  following: 
'  (1)  Cover  sheet.  The  cover  sheet  will  not 
exceed  one  page  (40  CFR  1502.11)  and  will 
be  accompanied  by  a  signature  page  for  the 
proponent,  designated  as  preparer;  the 
installation  environmental  office  (or  other 
source  of  NEPA  expertise),  designated  as 
reviewer;  and  the  Installation  Commander  (or 
other  Activity  Commander),  designated  as 
approver.  It  will  include: 

(i)  The  following  statement:  "The  material 
contained  in  the  attached  (final  or  draft)  EIS 
is  for  internal  coordination  use  only  and  may 
not  be  released  to  non-Department  of  Defense 
agencies  or  individuals  until  coordination 
has  been  completed  and  the  material  has 
been  cleared  for  public  release  by  appropriate 
authority."  This  sheet  will  be  removed  prior 
to  filing  the  document  with  the  EPA. 

(ii)  A  list  of  responsible  agencies  including 
the  lead  agency  and  any  cooperating  agency. 

(iii)  The  title  of  the  proposed  action  that  is 
the  subject  of  the  statement  and,  if 
appropriate,  the  titles  of  related  cooperating 
agency  actions,  together  with  state  and 
county  (or  other  jurisdiction  as  applicable) 
where  the  action  is  located. 

(iv)  The  name,  address,  and  telephone 
number  of  the  person  at  the  agency  who  can 
supply  further  information,  and,  as 
appropriate,  the  name  and  title  of  the  major 
approval  authority  in  the  command  channel 
through  HQDA  staff  proponent. 

(v)  A  designation  of  the  statement  as  a 
draft,  final,  or  draft  or  final  supplement. 

(vi)  A  one-paragraph  abstract  of  the 
statement  that  describes  only  the  need  for  the 
proposed  action,  alternative  actions,  and  the 
significant  environmental  consequences  of 
the  proposed  action  and  alternatives. 

(vii)  The  date  by  which  comments  must  be 
received,  computed  in  cooperation  with  the 
EPA. 

(2)  Summary.  The  summary  will  stress  the 
major  conclusions  of  environmental  analysis, 
areas  of  controversy,  and  issues  yet  to  be 
resolved.  The  summary  presentation  will 
focus  on  the  scope  of  the  EIS,  including 
issues  that  will  not  be  evaluated  in  detail.  It 
should  list  all  federal  permits,  licenses,  and 
other  entitlements  that  must  be  obtained 
prior  to  proposal  implementation.  Further,  a 
statement  of  compliance  with  the 
requirements  of  other  federal  environmental 
protection  laws  will  be  included  (40  CFR 
1502.25).  To  simplify  consideration  of 
complex  relationships,  every  effort  will  be 
made  to  present  the  summary  of  alternatives 
and  their  impacts  in  a  graphic  format  with 
the  narrative.  The  EIS  summary  should  be 
written  at  the  standard  middle  school  reading 
level.  This  summary  should  not  exceed  15 
pages.  An  additional  summary  document 
will  be  prepared  for  separate  submission  to 
the  DEP  and  the  ASA(I&E).  This  will  identify 
progress  "to  the  date,"  in  addition  to  the 
standard  EIS  summary  which: 


(i)  Summarizes  the  content  of  the 
document  (fixjm  an  oversight  perspective). 

(ii)  Outlines  mitigation  requirements  (to 
improve  mitigation  tracking  and  the 
programming  of  funds). 

(iii)  Identifies  major  and  unresolved  issues 
and  potential  controversies.  For  EIS  actions 
that  have  been  delegated  by  the  ASA(I&E), 
this  document  will  also  include  status  of 
requirements  and  conditions  established  by 
the  delegation  letter. 

(3)  Table  of  contents.  This  section  will 
provide  for  the  table  of  contents,  list  of 
figures  and  tables,  and  a  list  of  all  referenced 
documents,  including  a  bibliography  of 
references  within  the  body  of  the  EIS.  The 
table  of  contents  should  have  enough  detail 
so  that  searching  for  sections  of  text  is  not 
difficult. 

(4)  Purpose  of  and  need  for  the  action.  This 
section  should  clearly  state  the  nature  of  the 
problem  and  discuss  how  the  proposed 
action  or  range  of  alternatives  would  solve 
the  problem.  This  section  will  briefly  give  the 
relevant  background  information  on  the 
proposed  action  and  summarize  its 
operational,  social,  economic,  and 
environmental  objectives.  This  section  is 
designed  specifically  to  call  attention  to  the 
benefits  of  the  proposed  action.  If  a  cost- 
benefit  analysis  has  been  prepared  for  the 
proposed  action,  it  may  be  included  here,  or 
attached  as  an  appendix  and  referenced  here. 

(5)  Alternatives  considered,  including 
proposed  action  and  no  action  alternative. 
This  section  presents  all  reasonable 
alternatives  and  their  likely  environmental 
impacts,  written  in  simple,  nontechnical 
language  for  the  lay  reader.  A  no  action 
alternative  must  be  included  (40  CFR 
1502.14(d)].  A  preferred  alternative  need  not 
be  identified  in  the  DEIS;  although  a 
preferred  alternative  generally  must  be 
included  in  the  FEIS  (40  CFR  1502.14(e)). 
The  environmental  impacts  of  the 
alternatives  should  be  presented  in 
comparative  form,  thus  sharply  defining  the 
issues  and  providing  a  clear  basis  for  choice 
among  the  options  that  are  provided  the 
decision  maker  and  the  public  (40  CFR 
1502.14).  The  information  should  be 
summarized  in  a  brief,  concise  manner.  The 
use  of  graphics  and  tabular  or  matrix  format 
is  encouraged  to  provide  the  reviewer  with 
an  at-a-glance  review.  In  summary,  the 
following  points  are  required: 

(i)  A  description  of  all  reasonable 
alternatives,  including  the  preferred  action, 
alternatives  beyond  DA  jurisdiction  (40  CFR 
1502.14(c)),  and  the  no  action  alternative. 

(ii)  A  comparative  presentation  of  the 
environmental  consequences  of  all 
reasonable  alternative  actions,  including  the 
preferred  alternative. 

(iii)  A  description  of  the  mitigation 
measures  and/or  monitoring  procedures 
(§651.15)  nominated  for  incorporation  into 
the  proposed  action  and  alternatives,  as  well 
as  mitigation  measures  that  are  available  but 
not  incorporated  and/or  monitoring 
procedures  (§651.15). 

(iv)  Listing  of  any  alternatives  that  were 
eliminated  from  detailed  study.  A  brief 
discussion  of  the  reasons  for  which  each 
alternative  was  eliminated. 

(6)  Affected  environment  (baseline 
conditions)  that  may  be  impacted.  This 


section  will  contain  information  about 
existing  conditions  in  the  affected  areas  in 
sufficient  detail  to  understand  the  potential 
effects  of  the  altematives,under  consideration 
(40  CFR  1502.15).  Affected  elements- could 
include,  for  example,  biophysical 
characteristics  (ecology  and  water  quality); 
land  use  and  land  use  plans;  architectural, 
historical,  and  cultural  amenities;  utilities 
and  services;  and  transportation.  This  section  . 
will  not  be  encyclopedic.  It  will  be  written 
clearly  and  the  degree  of  detail  for  points 
covered  will  be  related  to  the  significance 
and  magnitude  of  expected  impacts. 
Elements  not  impacted  by  any  of  the 
alternatives  need  only  be  presented  in 
summary  form,  or  referenced. 

(7)  Environmental  and  socioeconomic 
consequences.  This  section  forms  the 
scientific  and  analytic  basis  for  the . 
comparison  of  impacts.  It  should  discuss: 

(i)  Direct  effects  and  their  significance. 

(ii)  Indirect^ffects  and  their  significance. 

(iii)  Possible  conflicts  between  the 
proposed  action  and  existing  land  use  plans, 
policies,  and  controls. 

(iv)  Environmental  effects  of  the 
alternatives,  including  the  proposed  action 
and  the  no  action  alternative. 

(v)  Energy  requirements  and  conservation 
potential  of  various  alternatives  and 
mitigation  measures. 

(vi)  Irreversible  and  irretrievable 
commitments  of  resources  associated  with 
the  proposed  action. 

(vii)  Relationship  between  short-term  use 
of  the  environment  and  maintenance  and 
enhancement  of  long-term  productivity. 

(viii)  Urban  quality,  historic,  and  cultural 
resources,  and  design  of  the  built 
environment,  including  the  reuse  and 
conservation  potential  of  various  alternatives 
and  mitigation  measures. 

(ix)  Cumulative  effects  of  the  proposed 
action  in  light  of  other  past,  present,  and 
foreseeable  actions. 

(x)  Means  to  mitigate  or  monitor  adverse 
environmental  impacts. 

(xi)  Any  probable  adverse  environmental 
effects  that  cannot  be  avoided. 

(8)  List  of  preparers.  The  EIS  will  list  the 
names  of  its  preparers,  together  with  their 
qualifications  (expertise,  experience,  and 
professional  disciplines)  (40  CFR  1502.17), 
including  those  people  who  were  primarily 
responsible  for  preparing  (research,  data 
collection,  and  writing)  the  EIS  or  significant 
backgroimd  or  support  papers,  and  basic 
components  of  the  statement.  When  possible, 
the  people  who  are  responsible  for  a 
particular  analysis,  as  well  as  an  analysis  of 
background  papers,  will  be  identified.  If 
some  or  all  of  the  preparers,  are  contractors' 
employees,  they  must  be  identified  as  such. 
Identification  of  the  firm  that  prepared  the 
EIS  is  not,  by  itself,  adequate  to  meet  the 
requirements  of  this  point.  Normally,  this  list 
will  not  exceed  two  pages.  Contractors  will 
execute  disclosure  statements  specifying  that 
they  have  no  financial  or  other  interest  in  the 
outcome  of  the  project.  These  statements  will 
be  referenced  in  this  section  of  the  EIS. 

(9)  Distribution  list.  For  the  DEIS,  a  list  will 
be  prepared  indicating  from  whom  review 
and  comment  is  requested.  The  list  will 
include  public  agencies  and  private  parties  or 
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organizations.  The  distribution  of  the  DEIS 
and  FEIS  will  include  the  CBTDEVs  from 
whom  comments  were  requested, 
irrespective  of  whether  they  provided 
comments. 

(10)  Index.  The  index  will  be  an 
alphabetical  list  of  topics  in  the  EIS, 
especially  of  the  types  of  effects  induced  by 
the  various  alternative  actions.  Reference 
may  be  made  to  either  page  number  or 
paragraph  number. 

(11)  Appendices  (as  appropriate).  If  an 
agency  prepares  an  appendix  to  an  EIS,  the 
appendix  will  consist  of  material  prepared  in 
connection  with  an  EIS  (distinct  from 
material  not  so  prepared  and  incorporated  by 
reference),  consist  only  of  material  that 
substantiates  any  analysis  fundamental  to  an 
impact  statement,  be  analytic  and  relevant  to 
the  decision  to  be  made,  and  be  circulated 
with  the  EIS  or  readily  available. 

Appendix  F  to  Part  651— Glossary 

Section  1 — Abbreviations 
AAE 

Army  Acquisition  Executive. 
AAPPSO 

Army  Acquisition  Pollution  Prevention 
Support  Office. 
ACAT 

Acquisition  Category. 
ACSIM 

Assistant  Chief  of  Staff  for  Installation 
Management. 

ADNL 

A-weighted  day-night  levels. 
AQCR 

Air  Quality  Control  Region. 
AR 

Army  Regulation. 
ARNG 

Army  National  Guard. 
ARSTAF 

Army  Staff. 

ASA(AL*T) 

Assistant  Secretary  of  the  Army 
(Acquisition,  Logistics,  and  Technology). 

ASA(FM) 

Assistant  Secretary  of  the  Army  for 
Financial  Management. 

ASA{I&E) 

Assistant  Secretary  of  the  Army 
(Installations  and  Enviromnent). 

ASD(ISA) 

Assistant  Secretary  of  Defense 
(International  Security  Affairs). 

CARD 

Cost  Analysis  Requirements  Description. 
CBTDEV 

Combat  Developer. 
CEQ 

Council  on  Environmental  Quality. 
CERCLA 

Comprehensive  Environmental  Resp>onse 
Compensation  and  Liability  Act. 


CDNL 

C-Weighted  Day-Night  Levels. 
CFR 

Code  of  Federal  Regulations. 
CONUS 

Continental  United  States. 
CX 

Categorical  Exclusion. 
DA 

Department  of  the  Army. 
DAD 

Defense  Acquisition  Deskbook. 
DASA(ESOH) 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety,  and  Occupational 
Health). 
DCSLOG 

Deputy  Chief  of  Staff  for  Logistics. 
DCSOPS 

Deputy  Chief  of  Staff  for  Operations  and 
Plans. 
DEIS 

Draft  Environmental  Impact  Statement. 

DEP 

Director  of  Environmental  Programs. 
DOD 

Department  of  Defense. 
DOPAA 

Description  of  Proposed  Action  and 
Alternatives. 

DSA 

Deputy  for  System  Acquisition. 
DTIC 

Defense  Technical  Information  Center. 
DTLOMS 

Doctrine,  Training,  Leader  Development, 
Organization,  Materiel,  and  Soldier. 

DUSD(IE) 

Deputy  Under  Secretary  of  Defense  for 
Installations  and  Environment. 

EA 

Environmental  Assessment. 
EBS 

Environmental  Baseline  Studies. 
EC 

Environmental  Coordinator. 
ECAP 

Environmental  Compliance  Achievement 
Program. 
ECAS 

Environmental  Compliance  Assessment 
System. 
EE/CA 

Engineering  Evaluation/Cost  Analysis. 
EICS 

Environmental  Impact  Computer  System. 
EIFS 

Economic  Impact  Forecast  System. 
EIS 

Environmental  Impact  Statement. 


EJ 
Environmental  Justice. 

EOD 

Explosive  Ordnance  Demolition. 
EPA 

Environmental  Protection  Agency. 

EPR 
Environmental  Program  Requirements. 

EQCC 

Environmental  Quality  Control  Committee. 
ESH 

Environment,  Safety,  and  Health. 

FAA 

Federal  Aviation  Administration. 
FEIS 

Final  Environmental  Impact  Statement. 
FNSI 

Finding  of  No  Significant  Impact. 
FR 

Federal  Register. 
FS 

Feasibility  Study. 
FTP 

Full-Time  Permanent. 
GC 

General  Counsel. 
COCO 

Govemment-Owmed,  Contractor-Operated. 

GSA 

General  Services  Administration. 
HQDA 

Headquarters,  Department  of  the  Army. 
ICRMP 

Integrated  Cultural  Resources  Management 
Plan. 
ICT 

Integrated  Concept  Team. 
INRMP 

Integrated  Natural  Resources  Management 
Plan. 
IPT 

Integrated  Process  Team. 
ISCP 

Installation  Spill  Contingency  Plan. 
ISR 

Installation  Status  Report. 
IT  AM 

Integrated  Training  Area  Management. 
LCED 

Life  Cycle  Environmental  Documentation. 
MACOM 

Major  Army  Command. 
MATDEV 

Materiel  Developer. 
MDA 

Milestone  Decision  Authority. 
MFA 

Materiel  Fielding  Agreement. 
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rFP 
Materiel  Fielding  Plan. 
MILCON 

^ Military  Construction. 
NS 
Mission  Needs  Statement. 
MOA 

Memorandum  of  Agreement. 
MOU 

Memorandum  of  Understanding. 
NAGPRA 

I  Native  American  Graves  Protection  and 
Repatriation  Act. 

riPA 
National  Environmental  Policy  Act. 
NGB 

National  Guard  Bureau. 
NHPA 

I  National  Historic  Preservation  Act. 
laOA 
Notice  of  Availability. 

rai 

Notice  of  Intent. 
14PR  . 

National  Performance  Review. 
TOG 

Nuclear  Regulatory  Commission. 

IJWR 

Notice  of  Availability  of  Weekly  Receipts 
(EPA). 

OASD(PA) 

Office  of  the  Assistant  Secretary  of  Defense 
for  Public  Affairs. 

OCLL 

Office  of  the  Chief  of  Legislative  Liaison. 
OCPA 

Office  3f  the  Chief  of  Public  Affairs. 
ODEP 

i  Office  of  the  Director  of  Environmental 
rograms. 

OFS 

I  Officer  Foundation  Standards. 

OGC 

Office  of  General  Counsel. 
OIPT 

Overarching  Integrated  Process  Team. 
OMA 

Operations  and  Maintenance  Army. 

OMANG 

Operations  and  Maintenance  Army 
National  Guard.  » 

OMAR 

Operations  and  Maintenance  Army 
Reserve.  ' 

OOTW 

Operations  Other  Than  War. 
QPSEC 

Operations  Security. 


ORD 

Operating  Requirements  Document. 
OSD 

Office  of  the  Secretary  of  Defense. 
OSG 

Office  of  the  Surgeon  General. 
PAO 

Public  Affairs  Officer. 
PCB 

Polychlorinated  Biphenyls. 

PDEIS 

Preliminary  Draft  Environmental  Impact 
Statement. 

PEO 

Program  Executive  Officer. 
PM 

Program  Manager. 
POC 

Point  of  Contact. 
POL 

Petroleum,  Oils,  and  Lubricants. 

PPBES 

Program  Planning  and  Budget  Execution 
System. 

RCRA 

Resource  Conservation  and  Recovery  Act. 

RDT&E 

Research,  Development,  Test,  and 
Evaluation. 

REC 

Record  of  Environmental  Consideration. 
ROD 

Record  of  Decision.  ^ 
RONA 

Record  of  Non- Applicability, 
RSC 

Regional  Support  Command. 
S&T 

Science  and  Technology. 
SA 

Secretary  of  the  Army. 

SARA 

Superfund  Amendments  and 
Reauthorization  Act. 

SASO 

Stability  and  Support  Operations. 
SOFA 

Status  of  Forces  Agreement. 

SPCCP 

Spill  Prevention  Control  and 
Countermeasure  Plan. 

TDP 

Technical  Data  Package. 
TDY 

Temporary  Duty. 
TEMP 

Test  and  Evaluation  Master  Plan. 
TJAG 

The  Judge  Advocate  General. 


TOE 

Table  of  Organization  Equipment. 

TRADOC 

U.S.  Army  Training  and  Doctrine 
Command. 

USAGE 

U.S.  Army  Corps  of  Engineers. 

USACHPPM 

U.S.  Army  Center  for  Health  Promotion 
and  Preventive  Medicine. 

USAEC 

U.S.  Army  Environmental  Center. 
U.S.C. 

United  States  Code. 

Section  II — Terms 

Categorical  Exclusion 

A  category  of  actions  that  do  not  require  an 
EA  or  an  EIS  because  Department  of  the 
Army  (DA)  has  determined  that  the  actions 
do  not  have  an  individual  or  cumulative 
impact  on  the  environment. 

Environmental  (or  National  EnvironiQental 
Policy  Act)  Analysis 

This  term,  as  used  in  this  part,  will  include 
all  documentation  necessary  to  coordinate 
and  staff  analyses  or  present  the  results  of  the 
analyses  to  the  public  or  decision  maker. 

Poreign  Government 

A  government,  regardless  of  recognition  by 
the  United  States,  political  factions,  and 
organizations,  that  exercises  governmental 
power  outside  the  United  States. 

Foreign  Nations 

Any  geographic  area  (land,  water,  and 
airspace)  that  is  under  the  jurisdiction  of  one 
or  more  foreign  governments.  It  also  refers  to 
any  area  under  military  occupation  by  the 
United  States  alone  or  jointly  with  any  other 
foreign  goverrmient.  Includes  any  area  that  is 
the  responsibility  of  an  international 
organization  of  governments;  also  includes 
contiguous  zones  and  fisheries  zones  of 
foreign  nations. 

Global  Commons 

Geographical  areas  outside  the  jurisdiction 
of  any  nation.  They  include  the  oceans 
outside  territorial  limits  and  Ant£Ut;tica.  They 
do  not  include  contiguous  zones  and 
fisheries  zones  of  foreign  nations. 

Headquarters.  Department  of  the  Army 
proponent 

As  the  principal  planner,  implementer,  and 
decision  authority  for  a  proposed  action,  the 
HQDA  proponent  is  responsible  for  the 
substantive  review  of  the  environmental 
documentation  and  its  thorough 
consideration  in  the  decision-making 
process. 

Major  Federal  Action 

Reinforces,  but  does  not  have  a  meaning 
independent  of,  "significantly  affecting  the 
environment,"  and  will  be  interpreted  in  that 
context.  A  federal  proposal  with  "significant 
effects"  requires  an  EIS,  whether  it  is 
"major"  or  not.  Conversely,  a  "major  federal 
action"  without  "significant  effects"  does  not 
necessarily  require  an  EIS. 
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Preparers 

Personnel  from  a  variety  of  disciplines  who 
write  environmental  documentation  in  clear 
and  analytical  prose.  They  are  primarily 
responsible  for  the  accuracy  of  the  document. 

Proponent 

Proponent  identification  depends  on  the 
nature  and  scope  of  a  proposed  action  as 
follows: 

(1)  Any  Army  structure  may  be  a 
proponent.  For  instance,  the  installation/ 
activity  Facility  Engineer  (FE)/Director  of 
Public  Works  becomes  the  proponent  of 
installation-wide  Military  Construction  Army 
(MCA)  and  Operations  and  Maintenance 


(O&M)  Activity;  Commanding  General. 
TRADOC  becomes  the  proponent  of  a  change 
in  initial  entry  training;  and  the  Program 
Manager  becomes  the  proponent  for  a  major 
acquisition  program.  The  proponent  may  or 
may  not  be  the  preparer. 

(2)  In  general,  the  proponent  is  the  unit, 
element,  or  organization  that  is  responsible 
for  initiating  and/or  carrying  out  the 
proposed  action.  The  proponent  has  the 
responsibility  to  prepare  and/or  secure 
funding  for  prepairation  of  the  environmental 
documentation. 
Significantly  Affecting  the  Environment 

The  significance  of  an  action's,  program's, 
or  project's  effects  must  be  evaluated  in  light 


of  its  context  and  intensity,  as  defined  in  40 
CFR  1508.27. 

Section  Ill-^Special  Abbreviations  and 
Terms 

This  part  uses  the  following  abbreviations, 
brevity  codes  or  acronyms  not  contained  in 
AR  310-50.  These  include  use  for  electronic 
publishing  media  and  computer  terminology, 
as  follows: 

WWW  World  Wide  Web. 

[FR  Doc.  02-192  Filed  3-28-02;  8:45  amj 
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155 11223 

200 14634 

210 13518 

228 13518 

229 13518 

230 13518 

240 13518 

249 13518 

260 13518 

18  CFR 

2    12468 

284 11906 

388 11229 

1301 14852 

1315 9924 

PropoMdRulM: 

Ch.l 11954 

388 13679 

19  CFR 

7  15097 

10  15097 

11   15097 

12 15097 

18   15097 

19  15097 

24   15097 

54 15097 

101 15097 

102  15097 

111  15097 

114  15097 


123 15097 

128 15097 

132 15097 

134 15097 

141 12860.  13092.  15097 

145 15097 

146 15097 

148 - 15097 

151 15097 

152 15097 

177   15097 

181 15097 

191 15097 

Propoied  Rules: 

10    10636 

24    11954 

111      11954 

122 ~ 9423 

20  CFR 

345 13567 

416 11033 

Prop0990  RUMSZ 

260 15127 

320 15127 

21  CFR 

20 13717 

56 9584 

58 9584 

60 9584 

101 9584 

333 11571 

510 13717 

520 11229 

522 9400,12470 

1300 14853 

1309 14853 

1310 14853 

Propoaad  Rutas: 

56 10115 

101 12918 

1308 13114.15011 

22  CFR 

41 10322 

123 15099 

125 15099 

126 15101 

PropoMdRulM: 

22 14895 

51 14895 

23  CFR 

658 15102 

710 12861 

PropoMd  Rutas: 

772 13731 

24  CFR 

20 15111 

570 15111 

954 15111 

1003 15111 

PropoMdRutas: 

17 10818 

2002 11208 

3280 12812 

3282 12812 

25  CFR 

46 13568 

Propossd  Rutas: 

21    13732 

502 13296 


26  CFR 

1   11034,  12471.  12863, 

15112 

53 •12471 

301 12471 

602 11034,  12471,  12863 

Proposed  Rutas: 

1  ....9631,  9929,  10640,  11070, 
12494,  15132 

46        10652 

301 9631.9929 

27  CFR 

4  11917 

251 • 11230 

28  CFR 

104. 11233 

Propossd  Rutas: 

16 11631 

802 11804 

29  CFR 

2560 15052 

2570 15052 

4022 11572 

4044 11572 

Propossd  Rutas; 

1910 9934 

1915 13117 

4003 14663 

30  CFR 

18 10972 

75 10972 

Propossd  Rutas: 

58 15134 

72        15134 

250 14902 

948 13576 

31  CFR 

103 9874 

203 11573 

Propossd  Rutas: 

103 9879.  15138 

32  CFR 

199 12472 

651 15290 

809a 13718 

Propossd  Rutas: 

3         9632 

179 12937 

220 15140 

901 11961 

33  CFR 

100 12871.  13719,  15116 

117 11040,  11919.  11920. 

13570.  14640.  14862.  15117 
165  ...9400.  9588.  9589.  10324. 

10325.  10327,  10618,  11577. 

11920,  11922.  12873.  14641, 
15117 

173 14643 

175 14645 

334 10843 

Propossd  Rutas: 

100 13734 

110 12938 

117 13736 

151 9632 

165 11961.  11963,  12938. 
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12940.  12943.  12945.  12947. 
13584.  15143 

175 13738 

325 10822 

334 10866 

34  CFR 

Proposed  Rules: 

Ch.l! 9935 

36  CFR 

Proposed  Rutas: 

1 15145 

1275 11632 

37  CFR 

202 10329 

Proposed  Rutas: 

201 10652 

38  CFR 

3 10330 

21 12473 

36 9402.  10619 

Proposed  Rules: 

3 9638.  10866 

39  CFR 

■ill 10619.  14864 

PropOMd  Rul6s: 

111 10340 

40  CFR 

50 11579.  11924 

51 10844 

52 9403.  9405.  9591.  10099, 

10844.  11925,  13570.  13573 

S5 14646 

61 11417 

62 10620.  11745.  13271 

63 _..11417.  13508.  13514 

70 9594.  11579 

80 13092 

81 1 1041 ,  12474 

82 .^ 12874,  13272 

96 10844 

07 10844 

131..". 11247 

Il41 11043 

180 10622,  11248,  12875. 

14649,  14866.  15120 

261 11251 

271 9406 

300 1 1424,  12478 

721 11008.  12879,  12882 

Propoeed  Rules: 

49 11748 

32 9424.  9425.  9640.  10116, 

10653,  11633,  12949,  13586 
62 10656 

f....« 13496,  13504 
9641.  11636 
1 10532.  11071 

liBO 11965 

194 12949 

260 13682 

51 10341.  11639.  13682 

n..... 9427 

M 10353 

>1 11008.  12950 

41  CFR 

101-3 .11424 

102-84 11424 

42  CFR 

410 11549,  13278.  15011 


411 11549,  13278,  15011 

413 r.....9556,  11549,  13278. 

15011 

417 13278 

419 9556 

422 13278 

424 11549.  13278,  15011 

447 12479 

489 9556.  11549,  13278, 

15011 

1001 ...11928 

1003 11928 

1005 11928 

1008 11928 

Proposed  Rutas: 

36 15149 

Ch.  IV 11969,  13297 

403 10262,  10293,  11745 

412 13416 

413 13416 

457 9936 

476 13416 

483 15149 

488 15149 

43  CFR 

35 12885 

426 13700 

44  CFR 

59 10631 

61 10631 

62 13546 

64 13289 

65 11046.  11049 

67 1 1053.  12479 

206 13092 

Proposed  Rutas: 

67 11072.  11078,  12494 

45  CFR 

689 11936 

Proposed  Rules: 

32 11264 

160. 14776 

164 14776 

1611 13117 

2520 13738 

2521 13738 

2522 13738 

2524 13738 

2525 13738 

2526 .13738 

2528 13738 

2550 13738 

46  CFR 

356 11939 

Proposed  Rules: 

28 9939,  11549 

109 9939.  1 1549 

122 9939.  11549 

131 .....9939.  11549 

169 9939.  11549 

185 9939.  11549 

199 9939.  11549 

502 13118 

503 13118 

515 „....13118 

520 13118 

530 13118 

535 13118 

540 13118 

550 13118 

551 13118 


555 13118 

560 13118 

47  CFR 

Ch.  1 13291 

O: .: 13216 

1 10634.  13216 

2 12483,  13093 

21 13216,  13230 

22. 9596.  11425,  13216 

25... 12485 

27 12483.  13216 

32 13216 

43 13216.  14660 

51 13216 

53 13216 

54...... 10846.  11254.  13094. 

13216 

61  „ 13216 

64 „ 9610 

65 13216 

68 13216 

73 9925,  10846,  11054, 

12483,  12486.  13230,  13575, 

15125 

74 9617.  13230 

76 10332,  13230 

78....; 13230 

90 13216 

Proposed  Rules: 

Ch.  1 10656 

1 10658 

25.. 9641.  10969,  12498, 

13300 

51 10659 

54 10867,  11268 

73 9428.  9646,  9945,  10660, 

10871.  10872.  11970.  12500. 

12501,  12953,  14664 

76 10660 

48  CFR 

Ch.  1 10529,  13048 

1 13049,  13053.  13067 

2 13054.  13057 

3 13054.  13057 

4 13057 

5 13053,  13067 

6 13053,  13067 

8 13053.  13064 

9 13057.  13067 

12 13065 

14 13054 

15 13054,  13057 

17 10528,  13053 

19 13053.  13065 

22 .-. 10528 

28 13054 

31 13067 

32 13053 

35 13054 

36 10528 

52 13053.  13054.  13057, 

13064,  13065,  13066,  13067 

53 13049 

219 11435 

225 11437 

226 11438 

237 11438 

252 11435 

902 14869 

904 ...14869,  14873 

909 14869 

913... 14869 

914 14869 

915 14869 


916 14869 

917 „ 14869 

925 14869 

931 14869 

933 ;.... 14869 

950 14869 

952 .'.14869,  14873 

970 14869,  14873 

1515 11439 

1533 11439 

1552 11439 

Proposed  Rules: 

2 13072 

25 13080 

31 13072 

47 13072 

52 11455,  13072,  13076, 

13080 

49  CFR 

1 11581,  15125 

171 13095 

172 9926,  13679 

214 11055 

244 _ 11582 

350 12776 

365 12702 

368 12652 

385 12758.  12776 

387 „....12652 

390 9410 

1002 _..;..... 10332 

1106 11582 

1510 14879 

Proposed  Rules: 

107 11456 

215 14665 

393 12782 

538 10873 

544 „ 14667 

567 12790 

571 10050.  14903.  15154 

576 12800 

591 12806 

1511..... 12954 

50  CFR 

14 11260 

17 10101.  11442.  13095 

222... 13098 

223 13098 

300 .'....12885.  14881 

600 10490 

622 10113.  11055.  14660 

660 10490,  11941 

679 9416,9928,  10113, 

10635.  10847,  11262,  11608, 
12486,  13101,  13291,  14882. 
15126 
Proposed  Rules: 

17 9806.  10118.  13123, 

14671,  15159 

20 12501 

222.. 15160 

223 15160 

224 .- 15160 

229 14690 

600 13744 

622 13586 

648 9646.  10119.  11276. 

13303 
660 11971 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legai 
significance. 

RULES  GOING  INTO 
EFFECT  MARCH  29,  2002 

DEFENSE  DEPARTMENT 
Anny  Department 

National  Environmental  Policy 
Act: 

Environmental  analysis  of 
Army  actions;  published 
3-29-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  1-28-02 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fofamsulfuron;  published  3- 
29-02 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Metal  and  nonmetal  mine 
safety  and  fiealth: 
Underground  mines — 
Diesel  particulate  matter 
exposure  of  miners; 
published  2-27-02 
STATE  DEPARTMENT 
International  traffic  in  arms 
regulations: 

Armenia  and  Azertjaijan; 
proscribed  destinations; 
removal  from  list; 
published  3-29-02 
International  Traffic  in  Arms 
regulations: 

U.S.  Institutions  of  Higher 
Leaming;  exemptions; 
published  3-29-02 
TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 
Boating  safety: 
Personal  flotation  devices 
for  children;  Federal 
requirements  for  wearing 
aboard  recreational 
vessels;  published  2-27-02 
TRANSPORTATION 
DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
United  States  Coast  Guanl; 
'  Commandant;  published 
3-29-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworttiiness  directives: 


Pilatus  Britten-Norman  Ltd.; 

published  2-15-02 
SOCATA-Groupe 
AEROSPATIALE; 
published  2-14-02 
TREASURY  DEPARTMENT 
Customs  Service 
Technical  amendments; 

published  3-29-02 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Basis  of  partner's  interest; 
determination;  published 
3-29-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Chemes  (tart)  grown  in— 
Michigan  et  al.;  comments 
due  by  4-1-02;  published 
3-15-02  (FR  02-06137] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 
grown  in — 
California;  comments  due  by 

4-1-02;  published  3-15-02 

[FR  02-06143] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Rinderpest  and  foot-and- 
mouth  disease;  disease 
status  change — 
Estonia;  comments  due 
by  4-2-02;  published  2- 
1-02  [FR  02-02493] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Importation  and  exportation  of 
animals  and  animal 
products: 

Bovine  spongifomfi 
encephalopathy;  disease 
status  char>ge — 
Stovakia  and  Slovenia; 
comments  due  by  4-2- 
02;  published  2-1-02 
[FR  02-02494] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Telecommunications 
specifications  and  standards: 


Materials,  equipment,  and 
construction — 
Voice  Frequency  Loading 
Coils  (PE-26); 
rescission;  comments 
due  by  4-1-02; 
published  1-31-02  [FR 
02-02298] 
COMMERCE  DEPARTMENT 

International  Trade 
Administration 

Antidumping  and 
countervailing  duties: 
Automatic  liquidation 
regulation  for  resellers; 
comment  request; 
comments  due  by  4-1-02; 
published  3-25-02  [FR  02- 
06870] 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries —  > 

Pacific  Fishery 
Management  Council; 
meetings  and  hearings; 
comments  due  by  4-2- 
02;  published  1-9-02 
[FR  02-00551] 
Marine  mammals: 
Harassment;  preventing 
human  activities; 
comments  due  by  4-1-02; 
published  1-30-02  [FR  02- 
02259] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 

'  Enterprise  software 

agreements;  comments 
-    due  by  4-1-02;  published 
1-29-02  [FR  02-02058] 
Civilian  health  and  medical 
program  of  the  uniformed 
sendees  (CHAMPUS): 
TRICARE  program- 
Retiree  Dental  Program; 
voluntary  disenrollment; 
comments  due  by  4-1- 
02;  published  1-30-02 
[FR  02-02173] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

Iowa;  comments  due  by 
4-3-02;  published  3-4-02 
[FR  02-04938] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs- 
Iowa;  comments  due  by 
4-3-02;  published  3-4-02 
[FR  02-04939] 


Air  quality  implementation 
plans;  approval  and 
promulgation;  varidus 
States: 

Califomia;  comments  due  by 
4-1-02;  published  3-1-02 
[FR  02-04785] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and. 
promulgation;  various 
States: 

Califomia;  comments  due  by 
4-1-02;  published  3-1-02 
[FR  02-04784] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  liy 
4-1-02;  published  3-1-02 
[FR  02-04783] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Iowa;  comments  due  by  4- 
3-02;  published  3-4-02 
[FR  02-04937] 
Utah;  comments  due  by  4- 
1-02;  published  3-1-02 
[FR  02-04940] 
Wisconsin;  comments  due 
by  4-5-02;  published  3-6- 
02  [FR  02-05311] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizations: 
North  Carolina;  comments 
due  by  4-1-02;  published 
2-28-02  [FR  02-04644] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
auttiorizations: 
North  Carolina;  comments 
due  by  4-1-02;  published 
2-28-02  [FR  02-04645] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizations: 
Wisconsin;  comments  due 
by  4-1-02;  published  3-1- 
02  [FR  02-04786] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizations: 
Wisconsin;  comments  due 
by  4-1-02;  published  3-1- 
02  [FR  02-04787] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
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.Satellite  communications — 
Non-geostationary  satellite 
orbit,  fixed  satellite 
service  in  Ka-band; 
licensing  conditions; 
comments  due  by  4-3- 
02;  published  3-4-02 
[FR  02-05081] 
l^/on-geostationary  satellite 
ortit,  fixed  satellite 
service  in  Ka-band; 
licensing  conditions; 
correction;  comments 
due  by  4-3-02; 
published  3-11-02  [FR 
C2-05081] 
Digital  television  stations;  table 
of  assignments: 
Michigan;  comments  due  by 
4-1-02;  published  2-14-02 
[FR  02-03574] 
Radio  services,  special: 
Maritime  services — 
Very  high  frequency 
public  coast  stations; 
additional  licensee 
flexibility;  comments  due 
by  4-5-02;  published  2- 
'  4-02  [FR  02-02436) 
Rddio  stations;  table  of 
assignments: 

Various  States;  comments 
due  by  4-1-02;  put>lished 
2-22-02  [FR  02-04220] 

GENERAL  ACCOUNTING 
OFFICE 

Bid  protest  regulations; 
revision;  comnrants  due  by 
4-1-02;  published  2-25-02 
[FR  02-04337] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 

related  products: 

Approved  new  animal  drugs; 
adverse  experiences; 
reporting  and 
recordkeeping 
requirements;  comments 
due  by  4-5-02;  published 
2-4-02  [FR  02-02549] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 

!  Sunscreen  products  (OTC); 
final  monograph;  partial 
stay;  comments  due  by  4- 
1-02;  published  12-31-01 
[FR  01-32086] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Carolina  heelsplitter 
comments  due  by  4-5- 


02;  published  3-6-02 
[FR  02-05275] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
Victims  of  severe  forms  of 
trafficking  in  persons;  new 
classification;  eligibility  for 
'T*  status;  comments  due 
by  4-1-02;  published  1-31- 
02  [FR  02-02186] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Temporary  protected  status 
program  designations: 
Angola;  comments  due  by 
4-2-02;  published  2-1-02 

'     [FR  02-02528] 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 

procedures: 

Sound  recordings  under 
statutory  license;  notk^e  to 
owners  of  use  of  their 
work;  comments  due  by 
4-5-02;  published  3-8-02 
[FR  02-05738] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations,  etc.: 
Henderson  Hartx)r,  NY; 
special  anchorage  area; 
comments  due  by  4-2-02; 
published  1-2-02  [FR  01- 
32042] 

Drawbridge  operations: 
Rorida;  comments  due  by 
4-5-02;  published  2-4-02 
[FR  02-02636] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bell;  comments  due  by  4-1- 
02;  published  1-3KI2  [FR 
02-02427] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
4-1-02;  published  1-30-02 
[FR  02-01691] 
Dowty  Aerospace  Propellers; 
comments  due  by  4-1-02; 
published  1-30-02  [FR  02- 
01983] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 


Eurocopter  France; 
comments  due  by  4-2-02; 
published  2-1-02  [FR  02- 
02425] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
General  Electric  Co.; 
comments  due  by  4-1-02; 
published  1-30-02  [FR  02- 

01692] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Pilatus  Aircraft  Ltd.; 
comments  due  by  4-1-02; 
published  3-1-02  [FR  02- 
.04865] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Raytheon;  comments  due  by 
4-1-02;  published  1-30-02 
[FR  02-01965] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Raytheon;  comments  due  by 
4-5-02;  published  1-31-02 
[FR  02-02300] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Rolls-Royce,  pic;  comments 
due  by  4-1-02;  published 
1-31-02  [FR  02-02060] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  standards: 
Transport  category 

airplanes — 

Material  strength 
properties  and  design 
values;  requirements; 
comments  due  by  4-1- 
02;  published  1-29-02 
[FR  02-01767] 

Powerplant  installation 
requirements;  revisions; 
comments  due  by  4-1- 
02;  published  1-31-02 
[FR  02-01002] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

International  banking  activities: 
Capital  equivalency 
deposits;  comments  due 


by  4-1-02;  published  1-30- 
02  [FR  02-02171] 

TREASURY  DEPARTMENT 
Customs  Service 

Border  Release  Advanced 
Screening  and  Selectivity 
(BRASS)  Program; 
procedures;  comments  due 
by  4-2-02;  published  2-1-02 
[FR  02-02466] 
TREASURY  DEPARTMENT 
Fiscal  Service 
Book-entry  Treasury  bonds, 
notes,  and  bills: 
Uniform  Commercial  Code — 
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by  4-1-02;  published  2-15- 
02  [FR  02-03737] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 
Property  transfers  to 
Regulated  Investment 
Companies  (RtCs)  and 
Real  Estate  Investment 
Trusts  REITs);  comments 
due  by  4-2-02;  published 
1-2-02  [FR  01-31968] 
TREASURY  DEPARTMENT 
Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Special  informatk)n 
sharing  procedures  to 
deter  money  laundering 
and  terrorist  activity; 
comments  due  by  4-3- 
02;  published  3-4-02 
[FR  02-05007] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 
Appeals  regulations  and 
rules  of  practrce — 
Appeal  withdrawal 
procedures;  restriction 
removed,  plus 
clarification;  comments 
due  by  4-2-02; 
published  2-1-02  [FR 
02-02428] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunctk>n 
with  "PLUS"  (Publk:  Laws 
Update  Sen^rce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpy/ 
www.  nara.gov/fedreg/ 
plawcurr.html. 
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pamphlet)  form  from  the 
Superintendent  of  Documents, 
US   Government  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpM 
www  access  gpo.  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 
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Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Sacramento  splittail 
Correction,  15337-15338 

Food  and  Drug  Administration 

PROPOSED  RULES 

Himian  drugs:  ?' 

Current  good  manufacturing  practices — 
Positron  emission  tomography  drug  products,  15344- 
15345 


Federal  Register / Vol.  67,  No.  62 /Monday.  April  1,  2002 / Contents 


IV 


Federal  Register /Vol.  67,  No.  62 /Monday,  April  1,  2002  /  Contents 


NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

World  Health  Organization;  International  Programme  on 
Chemical  Safety.  15400-15402 
Meetings: 

Medical  Devices  Advisory  Committee,  15402-15403 

Nonprescription  Drugs  Advisory  Committee  et  al.,  15403 
Reports  and  guidance  documents;  availability,  etc.: 

Positron  emission  tomography  drug  products;  current 
good  manufacturing  practices,  15404 

Food  and  Nutrition  Servica 

NOTICES 

Child  nutrition  programs: 
Women,  infants,  and  children;  special  supplemental 
nutrition  programs — 
Income  elgibility  guidelines,  15354-15356 

Forest  Sarvica 

NOTICES 

Enviroimiental  statements;  notice  of  intent: 
Rogue  River  National  Forest,  OR;  Mt.  Ashland  Ski  Area 
expansion,  15356-15357 
Meetings: 
Resource  Advisory  Committees — 
South  Mt.  Baker-Snoqualmie.  15357 

Ganaral  Sarvicas  Administration 

NOTICES 

Travel  and  transportation;  Small  Package  Tender  of  Service, 
15386-15400 

Haaltti  and  Human  Sarvicas  Dapartment 

See  Food  and  Drug  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
NOTICES 
Meetings: 
President's  Council  on  Bioethics,  15400 

Immigration  and  Naturalization  Sarvica 

RULES 

Immigration: 
User  fee  increase,  15333-15334 

Indian  Affairs  Buraau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  15406- 
15407 
Grants  and  cooperative  agreements;  availability,  etc.: 

Tribal  Courts  and  Courts  of  Indian  Offenses,  15407 
Tribal-State  Compacts  approval;  Class  HI  (casino)  gambling: 

Quapaw  Tribe,  OK,  15407 

Indian  Haalth  Sarvica 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  15404- 
15405 

Intarior  Dapartmant 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau  ■ 

See  Minerals  Management  Service 

See  National  Park  Service 


Internal  Revenue  Sarvica 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  conmient  request,  15451-15452 
Meetings: 

Electronic  Tax  Administration  Advisory  Committee, 
15452 

Intemationai  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  15358-15359 

Intamational  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  15413 

Justica  Dapartmant 

See  Immigration  and  Naturalization  Service 
See  Justice  Programs  O^ce 

Justice  Programa  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  15413- 
15414 

Labo€  Department 

See  Occupational  Safety  and  Health  Administration 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  15408-15411 
Meetings: 

Minerals  Management  Advisory  Board.  15411 

Natiofuil  Aaronautica  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

American  Remote  Vision  Co.,  15418 

Circuit  Avenue  Netrepreneurs  of  Philadelphia,  15418 

Triton  Systems,  Inc.,  15418-15419 

National  Communications  System 

NOTICES 

Meetings: 
Telecommunications  Service  Priority  System  Oversight 
Committee,  15419 

National  InsUtutaa  of  Haaltti 

NOTICES 

Meetings: 
Hepatitis  C  management;  consensus  development 

conference,  15405—15406 
.  Symptom  Management  in  Cancer:  Pain,  Depression,  and 
'  '*    *       Fatigue,  15406  jT 

National  Oceanic  and  Atmospliane  Administration 

RULES 

Fishery  conservation  and  management: 
Magnuson-Stevens  Act  provisions — 
Fisheries  off  west  coast  states  and  in  the  westeA 
Pacific;  Pacific  Coast  groundfish  fishery;  annual 
specifications  and  management  measures; 
correction,  15338 
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NOTICES 

Agency  information  collection  activities: 

Reporting  and  recordkeeping  requirements,  15359 
Committees;  establishment,  renewal,  termination,  etc.: 
Marine  Fisheries  Advisory  Committee,  15359-15360 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
U.S.  Geological  Survey;  Southern  California;  seismic 
reflection  data,  15360-15365 

National  Parli  Sarvica 

NOTICES 

Environmental  statements;  availability,  etc.: 
Padre  Island  National  Seashore,  Kleberg  and  Kennedy 
Counties,  TX,  15411 

National  Register  of  Historic  Places: 
Pending  nominations,  15411-15413 

Natural  Resources  Conservation  Service 

NOnCES 

Environmental  statements;  notice  of  intent: 
Littie  Wood  River  Irrigation  District,  ID,  15357-15358 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  15419 
Meetings: 

Nuclear  Waste  Advisory  Committee,  15421-15423 
Applications,  hearings,  determinations,  etc.: 

Earthline  Technologies,  15420 

Tennessee  Valley  Authority,  15420-15421 

Occupational  Safety  and  Health  Administration 

RULES 

Wendell  H.  Ford  Aviation  Investment  and  Reform  Act; 
implementation: 
Discrimination  complaints  under  section  519,  15453- 
15461 


omc 


Ice  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  15423 

Public  Health  Service 

See  Food  and  Drug  Administration 

See  Indian  Health  Service 

See  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  15423-15424 

Submission  for  OMB  review;  conunent  request,  15424- 

1       15426 
Investment  Company  Act  of  1940: 

Order  applications — 
Northbrook  Life  Insurance  Co.  et  al.,  15430-15434 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange  LLC,  15434-15436 
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Cincirmati  Stock  Exchange,  Inc.,  15436-15438 
Emerging  Markets  Clearing  Corp.,  15438 
Government  Securities  Clearing  Corp.,  15438-15440 
New  York  Stock  Exchange,  Inc.,  15440-15445 
Pacific  Exchange,  Inc.,  15445-15446 
Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  15426-15430 

State  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  15446-15447 
Submission  for  OMB  review;  comment  request,  15447 

Grants  and  cooperative  agreements;  availability,  etc.: 
Himian  Rights  and  Democratization  Initiatives  in  the 
Muslim  World,  15447-15448 

Surface  Transportation  Board 

NOTICES 

Reports  and  guidance  dociiments;  availability,  etc.: 
Information  quality  guidelines,  15450 

Trade  Representath/e,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Dispute  settiement  panel  establishment  requests — 
Japan;  importation  of  apples,  15448-15449 

« 

Transportation  Department 

See  Federcd  Highway  Administration 
See  Surface  Transportation  Board 

Treasury  Department 

See  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  15450- 
15451 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  15451 


Separate  Parts  In  This  Issue 

Part  II 

Labor  Department.  Occupational  Safety  and  Health 
Administration,  15453-15461 
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and  notice  of  recently  enacted  public  laws. 
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settings);  then  follow  the  instructions.  , 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  286 

[INS  No.  2179-01] 
RIN1115-AG46 

Increase  of  the  Immigration  User  Fee 
From  $6  to  $7 

AGENCY:  Immigration  and  Natiu-alization 
Service,  Justice. 
ACTION:  Final  rule. 

summary:  The  Immigration  and 
Naturalization  Service  (Service)  collects 
a  fee  from  every  passenger  arriving  at  a 
port-of-entry  in  the  United  States  aboard 
a  commercial  aircraft  or  commercial 
vessel  (or  having  been  "preinspected"  at 
a  place  outside  the  United  States  prior 
to  such  arrival),  except  those 
individuals  exempted  under  section 
286(e)  of  the  Immigration  and 
Nationality  Act  (Act)  or  imder  8  CFR 
part  286.  The  Departments  of 
Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act  2002,  Public  Law 
107-77,  dated  November  28,  2001, 
increased  the  fee  from  $6  to  $7.  This 
rule  amends  Service  regulations  in  light 
of  this  fee  change  by  removing  the 
current  reference  to  $6  in  the 
regulations  in  favor  of  a  reference  to  the 
fee  amount  prescribed  in  section  286(d) 
of  the  Act  as  amended.  This  technical 
change  to  the  regulations  is  being  taken 
so  that  it  will  be  imnecessary  for  the 
Service  to  amend  the  text  of  its 
regulations  each  time  the  user 
immigration  fee  is  statutorily  changed  in 
the  future. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  May  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Mayers,  Chief  of  Cash 
Management,  Office  of  Finance, 
Immigration  and  Naturalization  Service, 


425  I  Street,  NW.,  Room  6034, 

Washington,  DC  20536,  telephone  (202) 

305-1200. 

SUPPLEMENTARY  INFORMATION: 

What  Is  the  Immigration  User  Fee? 

Beginning  in  Fiscal  Year  1987,  the 
Service  was  authorized  by  Congress  via 
the  1987  Appropriations  Act  for  the 
Department  of  Justice,  Public  Law  99- 
591,  to  collect  an  immigration  user  fee 
for  each  passenger  arriving  in  the 
United  States  by  commercial  air  or  sea 
conveyance.  Immigration  user  fee  funds 
are  used  to  operate  air  and  sea 
inspection  services  and  to  fund  other 
related  activities. 

How  Will  the  Service  Use  the  Fees  That 
Are  Collected? 

As  provided  by  law,  the  user  fees  that 
are  collected  may  be  used,  among  other 
things,  to: 

•  Provide  immigration  inspection  and 
preinspection  services  for  commercial 
aircraft  and  vessels; 

•  Provide  overtime  immigration 
inspection  services  for  commercial 
aircraft  or  vessels; 

•  Administer  debt  recovery, 
including  the  establishment  and 
operation  of  a  national  collections 
office; 

t.  Expand,  operate,  and  maintain 
information  systems  for  nonimmigrant 
control  and  debt  collection; 

•  Detect  fraudulent  docvunents  used 
by  passengers  traveling  to  the  United 
States,  including  training  of,  and 
technical  assistance  to,  commercial 
airline  personnel  regarding  such 
detection; 

•  Provide  detention  and  removal 
services  for:  inadmissible  aliens  arriving 
on  commercial  aircraft  and  vessels  and 
for  any  inadmissible  alien  who  has 
attempted  illegal  entry  into  the  United 
States  through  avoidance  of  immigration 
inspection  at  air  or  sea  ports-of-entry; 
and 

•  Administer  removal  and  asylimi  ' 
screening  proceedings  at  air  or  sea 
ports-of-entry  for  inadmissible  aliens 
arriving  on  commercial  aircraft  and 
vessels  including  immigration  removal 
proceedings  resiUting  from  the 
presentation  of  fraudulent  docmnents 
and  the  failiue  to  present 
docimientation  and  for  any  inadmissible 
alien  who  has  attempted  illegal  entry 
into  the  United  States  by  avoiding 
immigration  inspection  at  air  or  sea 
ports-of-entry. 


What  Changes  Is  the  Service  Making  to 
This  Rule? 

This  rule  amends  8  CFR  286.2(a)  by 
removing  the  specific  fee  amount  of  $6 
and  inserting  a  more  general  reference 
to  the  immigration  fee  prescribed  in 
section  286(d)  of  the  Act.  This  action  is 
being  taken  so  that  in  the  future  the 
Service  will  not  have  to  amend  the  text 
of  its  regulations  each  time  a  change  in 
the  user  fee  occurs  by  statute. 

Which  Tickets  Will  Be  AfEected  by  This 
Rule? 

The  immigration  user  fee  is  normally 
collected  at  the  time  that  a  ticket  or 
document  for  transportation  to  the 
United  States  is  issued.  All  tickets  and 
documents  for  transportation  issued  on 
or  after  May  1,  2002  will  be  subject  to 
the  $7  immigration  user  fee. 

How  Will  the  Public  Be  Notified  of 
Future  Changes  to  the  Immigration 
User  Fee? 

L 

The  Service  intends  to  publish  notices 
in  the  Federal  Register  describing  any 
changes  to  the  immigration  user  fee 
including  the  date  upon  which  any  new 
fee  must  be  collected  by  persons  issuing 
tickets  or  transportation  documents. 

Did  Public  Law  107-77  Make  Any 
Other  Changes  Relating  to  Immigration 
User  Fees? 

Yes,  Pubhc  Law  107-77  also 
authorized  the  Attorney  Generd  to 
charge  and  collect  $3  per  individual  for 
the  immigration  inspection  or 
preinspection  of  each  commercial  vessel 
passenger  whose  joiuney  originated  in 
the  United  States  or  in  any  place  set 
forth  in  section  286(e)(1)  of  the  Act, 
unless  the  passengers  arrived  by 
regidarly  scheduled  Great  Lakes 
international  ferries  or  Great  Lakes 
vessels  on  the  Great  Lakes  or  connecting 
waterways.  Regulations  implementing 
the  $3  fee  will  be  published  in  the 
Federal  Register  at  a  later  date  as  a 
separate  rulemaking. 

Good  Cause  Exception 

The  Service's  implementation  of  this 
rule  as  a  final  rule  is  based  upon  the 
"good  cause"  exception  found  at  5 
U.S.C.  553(b)(A).  Advance  notice  and 
cominent  on  this  regulation  is  both 
impractical  and  lumecessary.  This  rule 
merely  amends  Service  regulations  to 
conform  with  a  statutorily  mandated  fee 
increase  by  removing  any  reference  to  a 
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specific  fee  amount  in  fovor  of  adding 
a  more  general  reference  to  section 
286(d)  of  the  Act  which  sets  forth  both 
the  legal  authority  and  amoimt  of  the 
immigration  user  fee. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  r^ulation  and  by 
approving  it  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  requires  carriers  to 
charge  and  collect  a  user  fee  for  certain 
air  and  sea  passengers  arriving  in  the 
United  States.  Since  the  passengers 
rather  than  the  carriers  ultimately  pay 
the  immigration  inspection  user  fee,  and 
they  are  not  considered  small  entities  as 
the  term  is  defined  in  5  U.S.C.  601(6), 
this  rule  does  not  bear  an  impact  on 
small  entities. 

Unfunded  Mandates  Refbnn  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditiue  by  State,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regiilatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in  cost 
or  prices;  or  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  Mnth  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  imder 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States. 


on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  or  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  8  CFR  Part  286 

Air  carriers.  Immigration,  Maritime 
carriers.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  286  of  chapter  I  of 
tide  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  286— IMMIGRATION  USER  FEE 

1.  The  authority  citation  for  part  286 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1356;  8  CFR  part 
2. 

2.  Section  286.2(a)  is  revised  to  read 
as  follows: 

§  286.2    Fee  for  arrival  of  passengers 
aboard  commercial  aircraft  or  commercial 
vessels. 

(a)  A  fee,  in  the  amount  prescribed  in 
section  286(d)  of  the  Act,  per  individual 
is  charged  and  collected  by  the 
Commissioner  for  the  immigration 
inspection  of  each  passenger  aboard  a 
commercial  aircraft  or  commercial 
vessel,  arriving  at  a  port-of-entry  in  the 
United  States,  or  for  the  preinspection 
of  a  passenger  in  a  place  outside  the 
United  States  prior  to  such  arrival, 
except  as  provided  in  §  286.3. 
***** 

Dated:  March  7,  2002. 
James  W.  Zigler, 
Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-7737  Filed  3-29-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inapectlon 
Service 

9  CFR  Part  94 
[Docket  No.  01-062-2] 

Change  in  Diaeaae  Status  of  the  Czech 
Republic  Because  of  BSE 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

summary:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  regulations  by  adding 
the  Czech  Republic  to  the  list  of  regions 
where  bovine  spongiform 
encephalopathy  exists  because  the 
disease  has  been  detected  in  native-bom 
animals  in  that  region.  The  Czech 
Republic  had  already  been  listed  among 
the  regions  that  present  an  imdue  risk 
of  introducing  bovine  spongiform 
encephalopathy  into  the  United  States, 
so  the  effect  of  the  interim  rule  was  a 
continued  restriction  on  the  importation 
of  ruminants  that  have  been  in  the 
Czech  Republic  and  meat,  meat 
products,  and  certain  other  products  of 
nuninants  that  have  been  in  the  Czech 
Republic.  The  interim  rule  was 
necessary  in  order  to  update  the  disease 
status  of  the  Czech  Republic  regarding 
bovine  spongiform  encephalopathy. 
EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  Jime  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donna  Malloy,  Senior  Staff 
Veterinarian,  National  Center  for  Import 
and  Export,  Products  Program.  VS, 
APHIS.  4700  River  Road  Unit  40. 
Riverdale.  MD  20737-1231;  (301)  734- 
3277. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  June  8, 
2001.  and  published  in  the  Federal 
Register  on  December  4.  2001  (66  FR 
62913.  Docket  No.  01-062-1).  we 
amended  the  regulations  in  9  CFR  part 
94  by  adding  the  Czech  Republic  to  the 
list  of  regions  where  bovine  spongiform 
encephalopathy  (BSE)  exists.  The  Czech 
Republic  had  previously  been  listed  in 
§  94.18(a)(2)  as  a  region  that  presents  an 
undue  risk  of  introducing  BSE  into  the 
United  States.  However,  due  to  the 
detection  of  BSE  in  native-bom  animals 
in  that  region,  the  interim  rule  was 
necessary  to  update  the  disease  status  of 
the  Czech  Republic  regarding  BSE. 

Comments  on  the  interim  nde  were 
required  to  be  received  on  or  before 


■*  eofie 
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Febmary  4,  2002.  We  did  not  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 
Ebcecutive  Order  12988.  and  the 
Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports.  Livestock. 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

PART  94-AINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  9  CFR  part  94  that  was 
published  at  66  FR  62913  on  December 
4,  2001. 

Authority:  7  U.S.C.  450,  7711,  7712,  7713. 
7714.  7751,  and  7754;  19  U.S.C.  1306;  21 
U.S.C.  Ill,  114a,  134a,  134b,  134c,  134f,  136, 
and  136a;  31  U.S.C.  9701;  42  U.S.C.  4331  and 
4332;  7  CFR  2.22,  2.80,  and  371.4. 

Done  in  Washington,  DC,  this  26th  day  of 
March  2002. 
W.  Ron  DeHaven. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  02-7776  Filed  3-29-02;  8:45  am] 

SaXING  CODE  3410-34-U 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  264a 

Reserve  Banic  Directors-Actions  and 
Responsibilities 

AGENCY:  Board  of  Govemors  of  the 
Federal  Reserve  System  (Board). 
ACTION:  Final  Rule. 

SUMMARY:  The  Board  is  removing  12 
CFR  264a  (Reserve  Bank  Directors- 
Actions  and  Responsibilities).  The 
regulation  has  been  superceded  by  a 
regulation  of  the  Office  of  Government 
Ethics  (Interpretation.  Exemptions  and 
Waiver  Guidance  Concerning  18  U.S.C. 
208  (Acts  Affecting  A  Personal 
Financial  Interest)). 
EFFECTIVE  DATES:  April  1.  2002. 


FOR  FURTHER  INFORMATKM  CONTACT:  Gary 
K.  Williams,  Assistant  General  Counsel, 
Legal  Division  (202/452-3295)  or  Bryan 
A.  Bonner,  Senior  Attorney,  Legal 
Division  (202/452-3719).  For  users  of 
the  Telecommunications  Device  for  the 
Deaf  (TDD)only.  please  call  202/263- 
4869. 

SUPPLEMENTARY  INFORMATION: 

Background 

18  U.S.C.  208(a)  prohibits  an  officer  or 
employee  of  the  executive  branch,  of 
any  independent  agency  of  the  United 
States,  of  the  District  of  Columbia,  or 
Federal  Reserve  bank  director,  officer,  or 
employee,  or  any  special  Government 
employee  from  participating  in  an 
official  capacity  in  particular  matters  in 
which  he/she  has  a  personal  financial 
interest,  or  in  which  certain  persons  or 
organization  with  which  he/she  is 
affiliated  have  a  financial  interest.  18 
U.S.C,  208  (b)  permits  waivers  of  the 
disqualification  provision  in  certain 
cases,  either  on  an  individual  basis  or 
pursuant  to  general  regulation.  12  CFR 
264a  was  promulgated  for  the  purpose 
of  assuring  preservation  of  and 
adherence  to  the  intent  of  both  the 
Federal  Reserve  Act  and  section  208  of 
title  18.  United  States  Code,  as  it  applies 
to  directors  of  Federal  Reserve  Banks,  to 
include  the  prohibitions  and  waiver 
criteria  set  out  in  18  U.S.C.  208(a)  &  (b). 

5  CFR  2640  was  promulgated  after  12 
CFR  264a.  5  CFR  2640  identifies  those 
financial  interests  which,  by  regulation, 
may  be  exempt  from  the  general 
prohibitions  set  out  in  18  U.S.C.  208  (a). 
5  CFR  2640  also  provides  interpretation 
of  the  18  U.S.C.  208  (a)  prohibitions,  as 
well  as  guidance  to  agencies  on  the 
factors  to  consider  when  issuing 
individual  waivers  under  18  U.S.C.  208 
(b).  12  CFR  264a  is  superceded  by  5  CFR 
2640.  Accordingly,  the  Board  is 
removing  it. 

List  of  Subjects  in  12  CFR  Part  264a 

Federal  Reserve  System 
Authority  and  Issuance 

PART  264a  •  RESERVE  BANK 
DIRECTORS-ACTIONS  AND 
RESPONSIBILITIES  [Removed  and 
Reserved] 

For  the  reasons  set  forth  in  the 
preamble,  imder  the  authority  of  18 
U.S.C.  208.  the  Board  is  removing  and 
reserving  part  264a  in  chapter  n  of  title 
12  of  the  Code  of  Federal  Regulations. 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority  for  the 


Board  of  Govemors  of  the  Federal  Reserve 

System,  March  26,  2002. 

Jemufer  J.  Johnson 

Secretary  of  the  Board. 

[FR  Doc.  02-7660  Filed  3-29-02;  8:45  am) 

BNJJNG  C0D6  621 0-01 -S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WY-001-0007a,  WY-001-0006a.  WY-4W1- 
0009a;  FRL-7166-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Wyoming;  Withdrawal  of  Direct  Final 
Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  the  State  of  Wyoming's 
vdthdrawal  of  the  August  9,  2000, 
August  7,  2001  and  August  13,  2001 
submittals  to  the  EPA  that  revise  the 
Wyoming  State  Implementation  Plan 
(SIP),  EPA  is  withdrawing  the  direct 
final  rule  to  partially  approve  and 
partially  disapprove  these  revisions  that 
restructure  and  modify  the  State's  air 
quality  rules.  In  the  direct  final  mle.^ 
published  on  Febmary  6,  2002  (67  FR 
5485),  we  stated  that  if  we  received 
adverse  comment  by  March  8,  2002,  the 
mle  would  be  withdrawn  and  would 
not  take  effect.  EPA  subsequently 
received  a  letter  from  the  State  of 
Wyoming  (on  March  8,  2002) 
withdrawing  the  three  submittals  that 
EPA  is  taking  action  on  in  our  February 
6,  2002  direct  final  mle.  EPA  also 
received  adverse  comments  from  the 
Wyoming  Outdoor  Council  (on  March  7, 
2002).  Since,  in  addition  to  receiving 
adverse  conunents.  the  State  of 
Wyoming  withdrew  their  submittals,  the 
direct  final  rule  is  withdrawn  and  will 
not  take  effect.  In  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  withdrawing  the 
proposed  rule  published  on  Febmary  6, 
2002  (67  FR  5552). 

EFFECTIVE  DATE:  The  direct  final  rule  is 
withdrawn  as  of  April  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Williams.  EPA  Region  Vm,  (303) 
312-6431  or  Laurel  Dygowski,  EPA 
Region  Vffl,  (303)  312-6144. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided -in  the  direct  final 
nde  located  in  the  Rules  and 
Regulations  section  of  the  Febmary  6, 
2002  Federal  Register  (67  FR  5485). 
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List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations,  Lead, 
Nitrogen  Dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  and 
Volatile  organic  compounds. 

Dated:  March  25,  2002. 
Jack  W.  McGraw, 

Acting  Regional  Administrator,  Region  VIII. 

Accordingly,  the  addition  of  40  CFR 
52.2620{c)(30)  and  the  amendment  to  40 
CFR  52.2622  are  withdrawn  as  of  April 
1,2002. 
IFR  Doc.  02-7772  Filed  3-29-02;  8:45  am) 

aiUJNOCOOC  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(CA  255-0320b;  FRL-7164-7] 

Interim  Final  Determination  That  the 
State  of  California  Has  Conditionally 
Corrected  Deficiencies  and  Stay  of 
Sanctions,  San  Joaquin  Valley  Unified 
Air  Pollution  Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Interim  final  determination. 


SUMMARY:  Based  on  a  proposed 
conditional  approval.  EPA  is  making  an 
interim  final  determination  by  this 
action  that  California  has  corrected  the 
deficiencies  for  which  a  sanctions  clock 
began  on  April  7,  2000.  This  action  will 
stay  the  imposition  of  the  offset  sanction 
and  defer  the  imposition  of  the  highway 
sanction.  Although  this  action  is 
effective  upon  publication,  we  will  take 
comment  on  the  proposed  rulemaking 
and  publish  a  final  rule  taking  into 
consideration  any  comments  received. 
Elsewhere  in  today's  Federal  Register. 
EPA  has  published  a  proposed 
rulemaking  conditionally  approving  the 
State  of  California's  submittd  of  a 
revision  to  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  PM-10  portion  of  the 
California  State  Implementation  Plan 
(SIP).  That  proposed  rulemaking 
provides  the  public  with  an  opportunity 
to  comment  on  EPA's  action.  We  will 
consider  any  comments  received  before 
taking  final  action  on  the  State's 
submittal. 

DATES:  This  interim  final  determination 
is  effective  on  April  1,  2002.  Comments 
will  be  accepted  imtil  May  31,  2002. 


ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  document  (TSD)  at 
oiu  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and  "TSD 
at  the  following  locations:  Rulemaking 
Office  (AIR-4),  Air  Division.  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Franci?co,  CA  94105. 

California  Air  Resoiuces  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section.  1001  "I"  Street, 
Sacramento.  CA  95814.  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District,  1990  East  Gettysburg  Street, 
Fresno.  CA  93726. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Irwin,  Planning  Office  (AIR-2), 
U.S.  Environmental  Protection  Agency, 
Region  DC;  (415)  947-4116. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  docimient,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Background 

On  July  23, 1996,  the  State  of 
California  submitted  a  revision  to  the 
SJVUAPCD  portion  of  the  PM-10  SIP, 
for  which  we  published  a  limited 
approval  and  limited  disapproval  on 
March  8.  2000  (65  FR  12118).  Our 
disapproval  action  started  an  18-month 
clock  beginning  on  April  7,  2000.  for  the 
imposition  of  the  offset  sanction 
(followed  by  a  highway  sanction  6 
months  later).  The  State  subsequently 
submitted  revised  SIP  rules  on 
December  6,  2001.  In  the  Proposed 
Rules  section  of  today's  Federal 
Register,  we  have  proposed  conditional 
approval  of  the  State's  December  6, 
2001,  submittal.  Based  on  that  proposal, 
we  believe  that  it  is  more  likely  than  not 
that  the  State  has  corrected  the  original 
section  189(a)  and  section  110(a) 
disapproval  deficiencies.  Therefore, 
EPA  is  taking  this  final  rulemaking 
action,  effective  on  publication,  finding 
that  the  State  has  corrected  the 
deficiencies  identified  in  the  March  8, 
2000.  final  action  that  started  the  clock 
for  imposition  of  sanctions.  However. 
EPA  is  also  providing  the  public  with  an 
oppcrtimity  to  comment  on  this  final 
action.  If,  based  on  any  comments  on 
this  action  and  any  conmients  on  EPA's 
proposed  conditional  approval  of  the 
State's  submittal,  EPA  determines  that 
the  State's  submittal  is  not  conditionally 
approvable  and  this  final  action  was 
inappropriate.  EPA  will  either  propose 


or  take  final  action  finding  that  the  State 
has  not  corrected  the  original 
disapproval  deficiencies.  At  that  time. 
EPA  will  also  issue  an  interim  final 
determination  or  a  final  determination 
that  the  deficiencies  have  not  been 
corrected.  Until  EPA  takes  such  an 
action,  the  application  of  sanctions  will 
continue  to  be  deferred  and/ or  stayed. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  April  7,  2000.  However,  this  action 
will  temporarily  stay  the  imposition  of 
the  offsets  sanction  and  will  defer  the 
imposition  of  the  highway  sanction 
imtil  we  finalize  the  conditional 
approval  or  withdraw  it  based  on 
adverse  comments.  If  we  must  withdraw 
the  proposed  conditional  approval 
action  based  on  adverse  comments  or 
we  subsequently  determine  that  the 
State,  in  fact,  did  not  correct  the 
disapproval  deficiencies  or 
subsequently  does  not  fulfill  the 
conditions  of  the  conditional  approval, 
the  sanctions  consequences  described  in 
the  sanctions  rule  will  apply  (59  FR 
39832,  August  4, 1994.  codified  at  40 
CFR  52.31). 


n.  EPA  Action 

We  are  making  an  interim  final 
determination  that  the  State  has 
corrected  the  prior  disapproval 
deficiencies  that  are  associated  with 
sanctions.  Based  on  this  action, 
imposition  of  the  offset  sanction  will  be 
stayed  and  imposition  of  the  highway 
sanction  will  be  deferred  until  we  take 
action  proposing  or  finalfy  disapproving 
in  whole  or  part  the  State  submittal. 
After  EPA  has  reviewed  any  comments, 
EPA  will  either  finalize  its  conditional 
approval  and  issue  a  final  determination 
to  stay  the  offset  sanction  and  defer  the 
highway  funding  sanction,  or  EPA  will 
withdraw  this  interim  final 
determination  and  the  sanctions  will  be 
reimposed  in  accordance  with  40  CFR 
51.31(d). 

Because  EPA  has  preliminarily 
determined  that  the  State  has  corrected 
the  deficiencies  identified  in  EPA's 
limited  disapproval  action,  relief  fitim 
sanctions  should  be  provided  as  quickly 
as  possible.  Therefore,  EPA  is  invoking 
the  good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportimity  for 
comment  before  this  action  takes  effect 
(5  U.S.C.  553(b)(3)).i  gPA  believes  that 
notice-and-comment  rulemaking  before 
the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 


'  As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
comment  on  EPA's  determination  after  tKe  effective 
date,  and  EPA  will  consider  any  commente  received 
in  determining  whether  to  reverse  such  action. 
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interest.  EPA  has  reviewed  the  State's 
submittal  and,  through  its  proposed 
action,  is  indicating  that  it  is  more  likely 
than  not  that  the  State  has  corrected  the 
deficiencies  that  started  the  sanctions 
clocks.  Therefore,  it  is  not  in  the  public 
interest  to  initially  impose  sanctions  or 
to  keep  applied  sanctions  in  place  when 
the  State  has  most  likely  done  all  it  can 
to  correct  the  deficiencies  that  triggered 
the  sanctions  clocks.  Moreover,  it  would 
be  impracticable  to  go  through  notice- 
and-comment  rulemaking  on  a  finding 
that  the  State  has  corrected  the 
deficiencies  prior  to  the  rulemaking 
approving  the  State's  submittal. 
"Inerefore,  EPA  believes  that  it  is 
necessary  to  use  the  interim  final 
rulemaking  process  to  temporarily  stay 
or  defer  sanctions  while  EPA  completes 
its  rulemaking  process  on  the 
approvability  of  the  State's  submittal. 
Moreover,  with  respect  to  the  effective 
date  of  this  action,  EPA  is  invoking  the 
good  Qause  exception  to  the  30-day 
notice  requirement  of  the  APA  because 
the  purpose  of  this  action  is  to  relieve 
a  restriction  (5  U.S.C.  553(d)(1)). 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  stays  and  defers  federal 
sanctions.  Accordingly,  the 
administrator  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
tmder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
only  stays  an  imposed  sanction  and 
defers  the  imposition  of  another,  it  does 
not  contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfimded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  For  the  same 
reason,  this  rule  also  does  not 
sigmficantly  or  luiiquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10, 1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
stays  a  sanction  and  defers  another  one, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 


April  23, 1997).  because  it  is  not 
economically  significant. 

This  rule  does  not  contain  technical 
standards,  thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  As  required  by  section  3  of 
Executive  Order  12988  (61  FR  4729, 
February  7, 1996),  in  issuing  this  rule, 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
(General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order. 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the  rule) 
that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary, 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 
promulgating  ^e  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously.  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of  April  1, 
2002.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
regulations,  Particiilate  matter. 
Reporting  and  recordkeeping 
requirements. 


Dated:  Marth  20.  2002. 
Wajme  Nastri, 

Regional  Administrator,  Region  IX. 
[FR  Doc.  02-7633  Filed  3-29-02;  8:45  am] 
BILUNG  CODE  6560-SO-P 


DEPARTMENT  OF  THE  INTERIOR 
U.S.  Fish  and  Wildiife  Service 

50  CFR  Part  17 
RIN  1018-AH73 

Endangered  and  Threatened  Wildlife 
and  Plants;  Re-opening  of  Comment 
Period  on  tfie  Sacramento  Splittail 
Final  Rule;  Correction 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule;  re-opening  of 

comment  period;  correction. 

SUMMARY:  The  re-opening  of  the 
comment  period  for  the  final  rule  on  the 
Sacramento  splittail  (Pogonichthys 
macrolepidotus)  was  published  on 
March  21,  2002.  The  comment  period 
closing  date  was  incorrectly  published 
as  October  15.  2002.  The  actual  closing 
date  is  May  20.  2002.  Comments 
previously  submitted  need  not  be 
resubmitted  as  they  will  be  incorporated 
into  the  public  record  as  part  of  this  re- 
opened comment  period,  and  will  be 
fully  considered  in  the  final  rule.  We  are 
re-opening  the  comment  period  to  invite 
comments  and  to  obtain  peer  review  on 
the  statistical  analysis  completed  by  us 
to  re-analyze  the  available  splittail 
abimdance  data.  We  are  also  inviting 
additional  comments  on  the  status  of 
and  factors  affecting  the  species,  as  first 
solicited  in  the  January  12.  2001  (66  FR 
2828).  comment  period  and  re-solicited 
in  the  May  8,  2001  (66  FR  23181),  and 
August  17,  2001  (66  FR  43145).  re- 
openings  of  same. 

DATES:  We  will  accept  public  comments 
until  May  20,  2002. 

ADDRESSES: 

Comment  Submission:  If  you  wish  to 
comment,  you  may  submit  your 
comments  and  materials  concerning  this 
proposal  by  any  one  of  several  methods: 

1.  You  may  submit  written  comments 
and  information  by  mail  to  the  Field 
Supervisor,  Sacramento  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service.  2800  Cottage  Way,  Suite  W- 
2605,  Sacramento,  California  95825. 

2.  You  may  hand-deliver  comments  to 
our  Sacramento  Fish  and  Wildlife 
Office,  diuing  normal  business  hours,  at 
the  address  given  above. 

3.  You  may  send  comments  by 
electronic  mail  (e-mail)  to: 
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fwlsplittail@fws.gov.  See  the  Public 
Comments  Solicited  section  below  for 
file  format  and  other  information  about 
electronic  filing. 

Comments  and  materials  received  will 
be  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  address  under  (1)  above. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  Susan  Moore,  at 
the  above  address  (telephone  916/414- 
6600;  facsimile  916/414-6713). 
SUPPtEMENTARY  INFORMATION:  The  re- 
opening of  the  comment  period  for  the 
final  rule  on  the  Sacramento  splittail 
[Pogonichthys  macrolepidotus)  was 
published  on  March  21,  2002.  The 
conmient  period  closing  date  was 
incorrectly  published  as  October  15, 
2002.  The  actual  closing  date  is  May  20, 
2002.  Comments  previously  submitted 
need  not  be  resubmitted  as  they  will  be 
incorporated  into  the  public  record  as 
part  of  this  re-opened  comment  period, 
and  will  be  fully  considered  in  the  final 
rule.  We  are  re-opening  the  comment 
period  to  invite  comments  and  to  obtain 
peer  review  on  the  statistical  analysis 
completed  by  us  to  re-analyze  the 
available  splittail  abimdance  data.  We 
are  also  inviting  additional  comments 
on  the  status  of  and  factors  affecting  the 
species,  as  first  solicited  in  the  January 
12,  2001  (66  FR  2828),  comment  period 
and  re-solicited  in  the  May  8,  2001  (66 
FR  23181),  and  August  17,  2001  (66  FR 
43145),  re-openings  of  same. 

Public  Comments  Solicited 

We  will  accept  written  comments 
during  this  re-opened  comment  period, 
and  comments  should  be  submitted  to 
the  Sacramento  Fish  and  Wildlife  Office 
as  found  in  the  ADDRESSES  section. 

Accordingly,  in  FR  Doc.  02-6803 
pubhshed  at  67  FR  13095  on  March  21, 
2002,  on  page  13095  in  column  2, 
correct  the  DATES  caption  to  read  as 
follows: 

DATES:  We  will  accept  public  comments 
until  May  20,  2002. 

Dated:  March  26.  2002. 
Steve  Williams, 

Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  02-7882  Filed  3-29-02;  8:45  am] 
BHJJNQ  COOE  4310-9S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Docket  No.  011231309-2090-03;  I.D. 
121 301  A] 

BIN  0648-A069 

Magnuson-Stevens  Act  Provisions; 
Fisheries  off  the  West  Coast  States 
and  In  the  Western  Pacific;  Pacific 
Coast  Groundfish  Fishery;  Groundfish 
Fishery  Management  Measures; 
Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

ACTION:  Correction  to  the  final  rule;  2002 
Pacific  Coast  groundfish  fishery 
specifications  and  management 
measures. 


SUMMARY:  This  document  contains 
corrections  to  the  final  rule 
implementing  the  2002  Pacific  Coast 
groundfish  fishery  specifications  and 
management  measures  published  on 
March  7,  2002. 

DATES:  Effective  0001  hours  local  time 
(l.t.)  March  1,  2002,  until  the  2003 
aimual  specifications  and  management 
measiu^s  are  effective,  unless  modified, 
superseded,  or  rescinded  through  a 
publication  in  the  Federal  Register. 
Section  660.323,  paragraph  (a)(2)(ii)(A) 
is  effective  0001  hours  l.t.  March  1, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier,  NMFS,  (206)-526- 
6140. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  rule  for  the  2002 
specifications  and  management 
measures  for  groimdfish  taken  in  the 
U.S.  exclusive  economic  zone  and  state 
waters  off  the  coasts  of  Washington, 
Oregon,  and  California,  as  authorized  by 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan,  was  pubhshed  in  the 


Federal  Register  on  March  7,  2002  (67 
FR  10490).  This  final  rule  contained 
errors  that  require  correction. 

Corrections 

In  the  rule  FR  Doc.  02-5302,  in  the 
issue  of  Thursday,  March  7,  2002  (67  FR 
10490)  make  the  following  corrections: 

1.  On  page  10490,  in  the  first  column, 
the  DATES  section  is  corrected  to  read 
as  set  forth  in  the  DATES  section  of  this 
dociunent. 

2.  On  page  10522,  in  the  second 
column.  Section  IV.,  paragraph  D.(3){b), 
the  first  sentence  is  corrected  to  read  as 
follows: 
***** 

IV.  *  *  * 

D.  *  *  * 

(3)  *  *  * 

(b)  "Recreational  fishing  for  lingcod  is 
closed  between  January  1  and  Meirch  15, 
and  between  October  16  and  December 
31." 
***** 

3.  On  page  10525,  in  the  third 
coliunn,  amendatory  instruction  2  and 
regulatory  text  are  corrected  to  read  as 
follows: 

"2.  In  §  660.323,  paragraph 
(a)(2)(ii)(A)  is  revised  to  read  as 
follows:" 

§  660.323    Catct)  restrictions. 

(a)  *  *  * 

(2)  *  *  * 

(ii)  *  *  * 

(A)  Season  dates.  North  of  36°  N.  lat., 
the  primary  sablefish  season  for  limited 
entry,  fixed  gear  vessels  begins  at  12 
noon  l.t.  on  April  1  and  ends  at  12  noon 
l.t.  on  October  31,  imless  otherwise 
armoimced  by  the  Regional 
Administrator. 


Dated:  March  25,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

(FR  Doc.  02-7711  Filed  3-29-02;  8:45  am] 
BILLING  COOe  3S10-2a-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  Ttie 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  905 

[Doclcet  No.  FV02-90&-1C] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida; 
Continuance  Referendum;  Correction 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Referendum  order;  correction. 

SUMMARY:  The  Agricultural  Marketing 
Service  published  in  the  Federal 
Register  on  March  14,  2002,  a 
Referendum  Order  to  conduct  a 
continuance  referendiun  for  marketing 
agreement  and  order  905.  This 
document  corrects  the  ballot  postmark 
deadline  date,  changing  it  from  May  6, 
2002  to  April  26.  2002  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Schmaedick,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs;  Agricultural 
Marketing  Service,  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  or  Fax:  (202)  720-8938. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  referendum  order  that  is  the 
subject  of  this  correction  provides  that 
a  referendum  be  conducted  among 
eligible  producers  of  Florida  citrus  to 
determine  whether  they  favor 
continuance  of  the  marketing  order 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  the  production  area. 

Need  for  Correction 

As  published,  the  ballot  postmark 
deadline  date  in  the  SUPPLEMENTARY 
INFORMATION  section  is  incorrect.  The 
ballot  postmark  deadline  date  needs  to 


be  changed  from  May  6,  2002  to  April 
26,  the  ending  date  of  the  referendum 
period. 

Correction  of  Publication 

The  publication  of  the  referendum 
order  (Docket  No.  FV02-905-1),  which 
was  the  subject  of  FR  Doc.  02-6108 
published  on  March  14,  2002  (67  FR 
11450)  is  corrected  as  follows: 

On  page  11450,  column  two,  imder 
SUPPLEMENTARY  INFORMATION,  the  date 
"May  6,  2002"  for  ballots  to  be 
postmarked  by  is  corrected  to  read 
"April  26,  2002." 

Authority: 

7  U.S.C.  601-674. 

Dated:  March  27,  2002.  ' 
A-J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  02-7905  Filed  3-28-02;  12:04  pm) 
BILLING  COOE  3410-02-P 


DEPARTMENT  OF  ENERGY 
Office  of  Security 

10  CFR  Part  824 
[Docket  No.  SO-RM-00-01] 
RIN  1992-AA28 

Procedural  Rules  for  the  Assessment 
of  Civil  Penalties  for  Classified 
Information  Security  Violations 

AGENCY:  Office  of  Secinity,  Department 
of  Energy. 

ACTION:  Notice  of  proposed  rulemaking 
and  public  hearing. 

summary:  The  Department  of  Energy 
(DOE)  proposes  regulations  to 
implement  section  234B  of  the  Atomic 
Energy  Act  of  1954  (Section  234B) 
which  was  added  to  that  act  by  section 
3147  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000. 
Section  234B  subjects  contractors  and 
others  working  for  DOE  to  civil 
penalties  for  violations  of  DOE  rules, 
regulations  and  orders  regarding  the 
safeguarding  and  security  of  Restricted 
Data  and  other  classified  information. 
DATES:  Written  comments  (7  copies) 
may  be  submitted  by  July  1,  2002. 
Public  hearings  will  be  held  in  Las 
Vegas,  Nevada  on  May  22,  2002.  and  in 
Washington,  DC  on  May  29,  2002. 
Requests  to  speak  at  the  Las  Vegas 


hearing  must  be  submitted  on  or  before 
May  15,  2002,  or  at  the  Washington,  DC 
hearing  on  or  before  May  22,  2002. 
ADDRESSES:  Comments  should  be 
addressed  to:  Geralyn  C.  Praskievicz, 
Office  of  Security,  SO-1,  Docket  No. 
SO-RM-00-01,  U.S.  Department  of 
Energy,  1000  Indepjendence  Ave.  SW., 
Washington,  DC  20585,  (202)  586-4451. 

The  foUawing  two  pubUc  hearings 
will  be  held:  May  22,  2002,  &t)m  9:30 
a.m.  until  12:30  p.m.  at  the  U.S. 
Department  of  Energy,  National  Nuclear 
Seciuity  Administration,  Nevada 
Operations  Office,  232  Energy  Way,  Las 
Vegas,  Nevada,  room  A107,  and  May  29.. 
2002,  from  9:30  a.m.  imtil  12:30  p.m.,  at 
the  U.S.  Department  of  Energy,  James 
Forrestal  Building,  1000  Independence 
Avenue  SW,  Washington,  DC,  room  GE- 
086. 

The  envelope  and  written  comments 
shovdd  indicate  the  above  docket 
number.  Written  comments  and  hearing 
testimony  may  be  examined  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday 
at:  U.S.  Department  of  Energy,  Freedom 
of  Information  Reading  Room,  room  lE- 
190,  Docket  No.  SO-RM-00-01,  1000 
Independence  Avenue  S.W., 
Washington,  D.C.  20585,  (202)  586- 
3142. 

FOR  FURTHER  INFORMATION  CONTACT: 
Geraljm  Praskievicz,  Office  of  Security, 
SO-1,  U.S.  Department  of  Energy,  1000 
Independence  Ave.  SW.,  Washington, 
DC  20585,  (202)  586-4451;  Jo  Aim 
Williams,  Office  of  General  Coimsel, 
GC-53,  U.S.  Department  of  Energy,  1000 
Independence  Ave.  SW.,  Washington, 
DC  20585,  (202)  586-6899. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction. 

II.  Procedural  Requirements. 

A.  Review  Under  Executive  Order  12866. 

B.  Review  Under  the  Regulatory  Flexibility 
Act. 

C.  Review  Under  the  Paperwork  Reduction 
Act. 

D.  Review  Under  the  National 
Environmental  Policy  Act. 

E.  Review  Under  Executive  Order  12988. 

F.  Review  Under  Executive  Order  13132. 

G.  Review  Under  the  Treasury  and  General 
Appropriations  Act,  1999. 

H.  Review  under  Executive  Order  13084. 
in.  Public  Comment  Procedures. 

A.  Written  Conmients. 

B.  Public  Hearings. 

I.  Introduction. 

On  October  5, 1999,  Congress  enacted 
section  3147  of  the  National  Defense 
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Authorization  Act  for  Fiscal  Year  2000 
(Pub.L.  106-65,  October  5,  1999)  that 
adds  a  new  section  234B  to  the  Atomic 
Energy  Act  of  1954,  42  U.S.C.  2282b. 
Subsection  a.  of  section  234B  provides 
that  any  person  who:  (1)  Has  entered 
into  a  contract  or  agreement  with  DOE, 
or  a  subcontract  or  subagreement 
thereto,  and  (2)  violates  (or  whose 
employee  violates)  any  applicable  rule, 
regulation,  or  order  prescribed  or 
otherwise  issued  by  the  Secretary  of 
Energy  pursuant  to  the  Atomic  Energy 
Act  relating  to  the  safeguarding  or 
secTirity  of  Restricted  Data  or  other 
classified  or  "sensitive  information," 
shall  be  subject  to  a  dvil  penalty  not  to 
exceed  $100,000  for  each  such  violation. 
Subsection  b.  of  section  234B  requires 
that  each  DOE  contract  contain 
provisions  which  provide  an 
appropriate  reduction  in  the  fees  or 
amounts  paid  to  the  contractor  under 
the  contract  in  the  event  of  a  violation 
by  the  contractor  or  contractor  employee 
of  any  rule,  regulation  or  order  relating 
to  the  safeguarding  or  security  of 
Restricted  Data  or  other  classified  or 
sensitive  information. 

On  February  1,  2001,  DOE  published 
a  Notice  of  Proposed  Rulemaking  (66  FR 
8560)  to  implement  subsection  b.  of 
section  234B,  concerning  reductions  in 
fees  or  amounts  paid  to  contractors  in 
the  event  of  a  security  violation.  DOE 
received  numerous  comments  in 
response  to  that  notice  of  proposed 
rulemaking.  Some  of  the  commenters 
assiuned  that  the  procurement 
rulemaking  was  intended  to  address  all 
of  the  provisions  in  section  234B.  Two 
separate  rulemakings,  one  establishing 
procedural  rules  similar  to  the 
procedural  rules  to  achieve  compliance 
with  DOE  nuclear  safety  requirements 
found  at  10  CFR  Part  820  and  the  other 
establishing  a  procurement  clause  like 
Conditional  payment  of  fee,  profit  or 
incentives,  48  CFR  (DEAR)  970.5204- 
86,  were  always  contemplated  and 
deemed  necessary  by  DOE.  The 
February  1.  2001,  notice  of  proposed 
rulemaking  was  only  intended  to 
address  subsection  b.  of  234B. 

DOE  in  this  rulemaking  proposes  to 
establish  a  new  Part  824  to  Chapter  III 
of  Title  10  of  the  Code  of  Federal 
Regulations  (CFR)  to  implement  all 
subsections  of  section  234B  of  the 
Atomic  Energy  Act,  except  subsection 
b.,  with  respect  to  contractors  of  DOE, 
including  those  of  the  National  Nuclear 
Security  Administration  (NNSA).  To  a 
large  extent  these  proposed  regulations 
are  self-explanatory.  There  are, 
however,  several  features  that  require 
explanation. 

In  this  rulemaking  action,  DOE 
proposes  applying  civil  penalties  only 


to  violations  of  requirements  for  the 
protection  of  classified  information. 
Classified  information  is  "Restricted 
Data"  or  "Formerly  Restricted  Data" 
protected  against  unauthorized 
disclosure  pursuant  to  the  Atomic 
Energy  Act  of  1954.  and  "National 
Security  Information"  protected  against 
unauthorized  disclosure  pursuant  to 
Executive  Order  12958  (April  17, 1995) 
or  any  predecessor  or  successor  order. 
Although  section  234B  refers  to 
"sensitive  information,"  DOE  does  not 
employ  this  term  in  the  proposal 
because:  (1)  Neither  the  statute  nor  its 
legislative  history  defines  the  term;  (2) 
there  is  no  commonly  accepted 
definition  of  "sensitive  information" 
within  DOE  or  the  Executive  Branch;  (3) 
the  legislative  history  indicates  that  the 
Congress  was  concerned  with 
unauthorized  disclosures  of  classified 
information:  and  (4)  the  only  category  of 
unclassified  information  that  might 
merit  inclusion  in  a  regulation  imposing 
civil  penalties  is  Unclassified 
Controlled  Nuclear  Information  (UCNI), 
a  category  of  unclassified  government 
information  concerning  atomic  energy 
defense  programs  established  by  section 
148  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2168).  Section  148  provides 
that  any  person  who  violates  a 
regulation  or  order  issued  under  that 
section  shall  be  subject  to  a  civil  penalty 
not  to  exceed  $100,000.  DOE 
implemented  the  provisions  of  section 
148  in  regulations  contained  in  10  CFR 
Part  1017.  Since  Part  1017  already 
imposes  a  civil  monetary  penalty  for 
unauthorized  dissemination  of  UCNI 
comparable  to  the  penalty  specified  in 
section  3147,  we  determined  that  it  is 
uinnecessary  to  include  UCNI  in 
regulations  implementing  section  3147. 

DOE  proposes  to  assess  civil  penalties 
only  for  violations  described  in 
proposed  section  824.4.  These  are 
violations  of:  (1)  Specified  DOE 
regulations  related  to  classified 
information  security  presently  in  the 
CFR,  (2)  any  other  DOE  rule,  regulation 
or  order  relating  to  the  safeguarding  or 
security  of  Restricted  Data  or  other 
classified  information  that  specifically 
indicates  that  violation  of  its  provisions 
may  result  in  a  civil  penalty  pursuant  to 
section  234B,  and  (3)  compliance  orders 
issued  pursuant  to  proposed  part  824. 

With  respect  to  compliance  orders, 
section  161  of  the  Atomic  Energy  Act 
grants  DOE  broad  authority  to  prescribe 
regulations  and  orders  deemed 
necessary  to  protect  the  common 
defense  and  seciuity,  42  U.S.C.  2201. 
Pursuant  to  this  authority,  the  Secretary 
may  issue  a  compliance  order  requiring 
a  person  to  take  corrective  action  if  a 
person  by  act  or  omission  jeopardizes 


the  security  of  classified  information 
even  if  that  person  l^as  not  violated  a 
regulation  listed  in  the  proposed  part. 
Violation  of  the  compliance  order  may 
result  in  the  assessment  of  a  civil 
penalty.  Compliance  orders  would  not 
be  subject  to  the  DOE  Acquisition 
Regulations  or  require  any  authorization 
by  a  contracting  officer.  While  the 
recipient  of  a  compliance  order  may 
request  the  Secretary  to  rescind  or 
modify  the  compliance  order,  the 
request  does  not  stay  the  effectiveness  of 
the  order  unless  the  Secretary  issues  a 
new  order  to  that  effect.  The  compliance 
order  provisions  of  today's  proposed 
regulations  are  modeled  after  a  similar 
mechanism  in  10  CFR  Part  820.  the 
regulations  implementing  procedures 
for  section  234A  of  the  Atomic  Energy 
Act  of  1954  with  respect  to  nuclear 
safety. 

It  is  important  to  note  that  this 
proposed  rule  would  only  apply  to 
contractors  and  others  who  have  entered 
into  agreements  or  subagreements  with 
DOE.  Subsection  a.  of  section  234B 
clearly  provides  that  the  contractor  or 
other  entity  that  has  entered  into  an 
agreement  or  subagreements  thereto 
with  DOE  is  liable  for  violations  of  its 
employees.  Consequently,  no  civil 
penalties  would  be  assessed  against 
individual  employees  under  Part  824  as 
proposed. 

Subsection  d.  of  section  234B  sets 
limitations  on  civil  penalties  assessed 
against  certain  non-profit  entities 
specified  at  subsection  d.  of  section 
234A.  As  to  each  of  these  seven  named 
entities  working  at  named  sites,  the 
statute  provides  that  no  civil  penalty 
may  be  assessed  until  the  entity  enters 
into  a  new  contract  with  DOE  or  an 
extension  of  a  current  contract  with 
DOE.  The  statute  also  limits  the  total 
amount  of  civil  penalties  assessed 
against  these  entities  in  any  fiscal  year 
to  the  total  amoimt  of  fees  paid  to  that 
entity  in  that  fiscal  year.  It  shoidd  be 
noted  that  the  limitations  applicable  to 
these  seven  entities  at  the  named  sites 
also  apply  to  their  subcontractors  and 
suppliers  regardless  of  whether  they  are 
for-profit  or  non-profit. 

DOE  has  determined  as  a  matter  of 
discretion  imder  section  234B.C.  and 
section  234A.b.(2)  to  extend  the  cap  on 
civil  penalties  assessed  on  non-profits 
provided  in  section  234B.d.(2)  to  any 
non-profit  educational  institution  under 
the  United  States  Internal  Revenue 
Code.  EKDE  exercised  similar 
discretionary  authority  for  educational 
non-profit  institutions  in  Part  820  with 
respect  to  automatic  remission  from 
civil  penalties  for  nuclear  safety 
violations.  DOE  continues  to  believe 
these  other  non-profit  entities  should 
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receive  uniform  treatment  concerning 
civil  penalties.  However,  the  for-profit 
subcontractors  and  suppliers  of  these 
other  non-profits  would  not  have  their 
civil  penalties  limited  to  fee  as  in  the 
case  of  the  for-profit  subcontractors  and 
for-profit  suppliers  of  the  seven  named 
entities  at  sites  named  in  section  234A. 
Also,  as  a  matter  of  discretion,  these 
other  non-profit  entities  would  not  be 
subject  to  civil  penalties  until  they  enter 
into  a  new  contract  with  EKDE  or  an 
extension  of  a  current  contract. 

The  fee  that  represents  the  cap  for 
civil  penalties  of  non-profits  will  be 
determined  pursuant  to  the  provisions 
of  the  specific  contracts  covered  by  the 
limitation  on  non-profits. 

n.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  imder  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Accordingly,  today's  action  is  not 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

These  proposed  rules  were  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Pub.  L  96-354.  which  requires 
preparation  of  an  initial  regulatory 
flexibility  analysis  for  any  rule  that  is 
likely  to  have  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  This  rulemaking  will  apply 
principally  to  large  entities  who  are 
management  and  operating  contractors 
with  cost  reimbursement  contracts. 
Therefore,  DOE  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
n  prepared. 


Review  Under  the  Paperwork 
Reduction  Act 

LThe  proposed  information  and 
porting  requirements  are  not 
substantially  different  from  existing 
reporting  requirements  contained  in 
DOE  contracts  with  the  Department's 
prime  contractors  covered  by  these 
rules.  DOE  will  submit  any  new 
information  collection  requests 
concerning  these  proposed  rules  to  the 
Office  of  Management  and  Budget  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501.1  et  seq.,  and  the 


procedures  implementing  that  Act,  5 
CFR  Part  1320. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  reviewed  the  promulgation 
of  this  proposed  rule  with  respect  to  its 
responsibilities  imder  the  National 
Enviroimiental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.)  and  the 
Council  on  Environmental  Quality 
regulations  for  implementing  NEPA  (40 
CFR  Parts  1500-1508).  The  proposed 
rulemaking  specifies  procedures  and 
standards  for  DOE  enforcement  actions 
under  section  3147  of  the  Defense 
Authorization  Act  for  Fiscal  Year  2000. 
As  noted  in  the  CEQ  regulations,  major 
Federal  actions  "do  not  include  bringing 
judicial  or  administrative  civil  or 
criminal  enforcement  actions"  (40  CFR 
1508.18(a)).  Therefore,  DOE  has 
concluded  that  the  proposed  rulemaking 
is  not  a  major  Federal  action  with 
significant  effects  on  the  human 
environment  within  the  meaning  of 
NEPA  and  that  no  further  review  imder 
NEPA  is  required. 

E.  Review  Under  Executive  Order  12988 

With  respect  to  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7, 1996) 
imposes  on  Executive  agencies  the 
general  duty  to:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  to  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  a  regulation:  (1)  Clearly 
specifies  its  preemptive  effect,  if  any;  (2) 
clearly  specifies  any  effect  on  existing 
Federal  law  or  regulation;  (3)  provides 
a  clear  legal  standard  for  affected 
conduct  while  promoting  simplification 
and  burden  reduction;  (4)  specifies  its 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  the 
applicable  standards  in  section  3(a)  and 
3(b)  to  determine  whether  they  are  met 
or  if  it  is  unreasonable  to  meet  one  or 
more  of  them.  The  DOE  has  completed 
the  required  reviews  and  has 
determined  that,  to  the  extent  allowed 
by  law,  the  proposed  regulations  meet 


the  relevant  standards  of  Executive 
Order  12988. 

F.  Review  Under  Executive  Order  13132 

Executive  Order  1313Z(64  FR  43255, 
August  4,1999)  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  or 
regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  liroit 
the  policymaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined 
today's  proposed  rule  and  has 
determined  that  it  does  not  preempt 
State  law  and  does  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  Executive  Order  13132. 

G.  Review  Under  Treasury  and  General 
Goverrunent  Appropriations  Act,  1 999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations . 
Act,  1999  (Pub.  L.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  that  may  affect  family 
well-being.  Today's  proposal  would  not 
have  any  impact  on  the  autonomy  or 
integrity  of  the  family  as  an  institution. 
Accordingly,  DOE  has  concluded  that  it 
is  not  necessary  to  prepare  a  family 
policjrmaking  assessment. 

H.  Review  Under  Executive  Order  13084 

Under  Executive  Order  13084 
(Consultation  and  Coordination  with 
Indian  Tribal  Governments),  DOE  may 
not  issue  a  discretionary  rule  that 
significantly  or  uniquely  affects  Indian 
tribal  governments  and  imposes 
substantial  direct  compliance  costs. 
This  proposed  rulemaking  would  not- 
have  such  effects.  Accordingly, 
Executive  Order  13084  does  not  apply 
to  this  rulemaking. 

m.  Public  Comment  Procedures 

A.  Written  Comments 

Interested  persons  are  invifed  to 
participate  by  submitting  data,  views,  or 
arguments  with  respect  to  the  proposed 
rule  set  forth  in  this  notice.  Seven 
copies  of  written  comments  should  be 
submitted  to  the  address  indicated  in 
the  ADDRESSES  section  of  this  notice.  All 
comments  will  be  available  for  public 
inspection  in  the  IX3E  Freedom  of 
Information  Reading  Room,  room  lE- 
190,  1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  between  the 
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hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Written  comments  received  by  the  date 
indicated  in  the  DATES  section  of  this 
notice  of  proposed  rulemaking  will  be 
assessed  and  considered  prior  to 
publication  of  the  final  rule.  Any 
information  that  a  commenter  considers 
to  be  confidential  must  be  so  identified 
and  submitted  in  writing,  one  copy 
only.  DOE  reserves  the  right  to 
determine  the  appropriateness  of 
confidential  status  for  the  information 
and  to  treat  it  in  accordance  with  its 
determination.  See  10  CFR  Part  1004.11. 

DOE  is  interested  in  comments 
concerning  the  potential  costs  and 
benefits  of  this  regulation,  either  to  the 
general  public,  the  Department's 
contractors,  or  the  Department  itself. 

B.  Public  Hearing. 

Requests  to  speak  at  the  hearings  must 
be  submitted  to  the  address  and  by  the 
date  indicated  in  the  DATES  section  of 
this  notice  of  proposed  rule  making. 
Requests  for  oral  presentations  shoiild 
contain  a  telephone  number  where  the 
requester  may  be  contacted  prior  to  the 
hearing.  Speakers  are  requested  to 
submit  seven  copies  of  their  statement 
to  DOE  at  the  hearings. 

DOE  reserves  the  right  to  select  the 
persons  to  be  heard  at  the  hearings,  to 
schedule  their  respective  presentations, 
and  to  establish  the  procedures 
governing  the  conduct  of  the  hearings. 
The  length  of  each  presentation  is 
limited  to  fifteen  minutes.  The  hearings 
will  begin  at  9:30  a.m.  A  DOE  official 
will  be  designated  to  preside  at  each 
hearing.  These  will  not  be  judicial-type 
hearings.  Questions  may  be  asked  only 
by  those  conducting  the  hearing.  Any 
further  procedural  rules  needed  for  the 
proper  conduct  of  the  hearing  will  be 
announced  by  the  presiding  officer.  A 
transcript  of  the  hearing  will  be  made 
available  to  the  public.  The  entire 
record  of  each  hearing,  including  the 
transcript,  will  be  retained  by  DOE  and 
made  available  for  inspection  in  the 
DOE  Freedom  of  Information  Reading 
Room.  Transcripts  may  be  purchased 
from  the  hearing  transcriber/reporter. 

List  of  Sttbiects  in  10  CFR  Part  824 

Classified  information,  Government 
contracts.  Nuclear  security.  Penalties, 
Security  measures. 

Issued  in  Washington.  DC  on  March  19. 
2002. 

Spencer  Abraham, 
Secretary  of  Energy. 

For  the  reasons  set  forth  in  the 
preamble,  DOE  proposes  to  amend 
Chapter  III  of  Title  10  of  the  Code  of 


Federal  Regulations  by  adding  a  new 
part  824  as  set  forth  below. 

PART  824— PROCEDURAL  RULES 
FOR  THE  ASSESSMENT  OF  CIVIL 
PENALTIES  FOR  CLASSIHED 
INFORMATION  SECURITY 
VIOLATIONS 

Sec. 

824.1  Purpose  and  scope. 

824.2  Applicability. 

824.3  Definitions. 

824.4  Civil  penalties. 

824.5  Notice  of  violation. 

824.6  Investigations. 

824.7  Hearing. 

824.8  Hearing  Counsel. 

824.9  Hearing  Officer. 

824.10  Rights  of  the  person  at  the  hearing. 

824. 1 1  Conduct  of  the  hearing. 

824.12  Initial  decision. 

824.13  Final  order. 

824.14  Special  procedures. 

824. 1 5  Collection  of  civil  fines. 

Authority:  42  U.S.C.  2201.'  2282b,  7101  et 
seq.,  50  U.S.C.  2401  et  seq. 

PART  824— PROCEDURAL  RULES 
FOR  THE  ASSESSMENT  OF  CIVIL 
PENALTIES  FOR  CLASSIRED 
INFORMATION  SECURITY 
VIOLATIONS 

§824.1    Purpose  and  scope. 

This  part  implements  subsections  a., 
c,  and  d.  of  section  234B  of  the  Atomic 
Energy  Act  of  1954.  42  U.S.C.  2282b, 
whidi  provides  that  any  person  who  has 
entered  into  a  contract  or  agreement 
with  the  Department  of  Energy  (DOE),  or 
a  subcontract  or  subagreement  thereto, 
and  violates  (or  whose  employee 
violates)  any  applicable  rule,  regulation 
or  order  under  the  Atomic  Energy  Act 
relating  to  the  security  or  safeguarding 
of  Restricted  Data  or  other  classified 
information,  shall  be  subject  to  a  civil 
penalty  not  to  exceed  $100,000  for  each 
violation.  Specifically,  these  regulations 
establish  procedures  for  assessing  civil 
penalties  against  any  entity  that  violates 
DOE  regulations  which  impose 
requirements  for  the  protection  of 
classified  information  or  that  violates  a 
compliance  order  issued  under  this  part. 

§824.2    Applical>illty. 

(a)  General.  These  regulations  apply 
to  any  entity  that  is  subject  to  DOE 
security  requirements  for  the  protection 
of  classified  information. 

(b)  Limitations.  In  the  case  of  the 
following  entities,  EKDE  may  not  assess 
any  civil  penalty  against  the  entity  until 
it  enters  into  a  new  contract  with  DOE 
or  an  extension  of  a  current  contract 
with  DOE,  and  the  total  amount  of  civil 
penalties  may  not  exceed  the  total 
amoimt  of  fees  paid  by  the  DOE  to  that 
entity  in  that  fiscal  year: 


(1)  Entities  (including  subcontractors 
and  suppliers  thereto)  specified  at 
subsection  d.  of  section  234A  of  the 
Atomic  Energy  Act  of  1954;  and 

(2)  Any  nonprofit  educational 
institution  imder  the  United  States     • 
Internal  Revenue  Code. 

(c)  Individual  employees.  No  civil 
penalty  may  be  assessed  against  an 
individual  employee  of  a  contractor  or 
any  other  entity  which  enters  into  an 
agreement  with  DOE. 

§824.3    DsflnWons. 

(a)  As  used  in  this  part: 

(1)  Act  means  the  Atomic  Energy  Act 
of  1954  (42  U.S.C.  2011  et  seq.) 

(2)  Classified  information  means 
Restricted  Data  and  Formerly  Restricted 
Data  protected  against  unauthorized 
disclosiue  pursuant  to  the  Act  and 
National  Security  Information  protected 
against  unauthorized  disclosure  imder 
Executive  Order  12958  (April  17,  1995) 
or  any  predecessor  or  successor 
executive  order. 

(3)  Contractor  means  any  person 
under  contract  or  other  agreement 
(including  suppliers  and  access 
permittees)  with  the  Department  of 
Energy,  including  the  National  Nuclear 
Security  Administration  (NNSA),  or  a 
subcontract  or  subagreement  thereto,  to 
perform  activities  or  to  supply  services 
or  products  that  are  subject  to  DOE 
security  requirements. 

(4)  Deputy  Secretary  means  the 
Deputy  Secretary  of  Energy. 

(5)  Director  means  the  Director,  Office 
of  Security,  or  any  person  to  whom  the 
Director's  authority  imder  this  part  is  re- 
delegated. 

(6)  Person  means  any  person  as 
defined  in  section  ll.s.  of  the  Atomic 
Energy  Act,  42  U.S.C.  2014,  or  any 
affiliate  or  parent  corporation  thereof, 
who  enters  into  a  contract  or  agreement 
with  the  Department  of  Energy, 
including  a  subcontract  or  subagreement 
thereto. 

(7)  Secretary  means  the  Secretary  of 
Energy. 

(b)  Words  in  the  singular  also  include 
the  plural  and  words  in  the  masculine 
gender  also  include  the  feminine  and 
vice  versa,  as  the  case  may  require. 

§824.4    Civil  penalties. 

(a)  Any  person  who  violates  a 
requirement  of  any  of  the  following  is 
subject  to  a  civil  penalty  under  this  part: 

(1)  10  CFR  Part  1016— Safeguarding  of 
Restricted  Data; 

(2)  10  CFR  Part  1045— Nuclear 
Classification  and  Declassification; 

(3)  10  CFR  Part  1046— Physical 
Protection  of  Security  Interests;  and 

(4)  Any  other  DOE  rule,  regulation  or 
order  related  to  the  6afeguarduig  or 
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security  of  classified  information  that 
specifically  indicates  that  violation  of 
its  provisions  may  result  in  a  civil 
penalty  pursuant  to  subsection  a.  of 
section  234B  of  the  Act. 

(b)  If,  without  violating  any  regulation 
listed  in  paragraph  (a)  of  this  section,  a 
person  by  an  act  or  omission  jeopardizes 
the  security  of  classified  information, 
the  Secretary  may  issue  a  compliance 
order  to  that  person  requiring  the  person 
to  take  corrective  action  and  notifying 
the  person  that  violation  of  the 
compliance  order  is  subject  to  a  notice 
of  violation  and  assessment  of  a  civil 
penalty.  If  a  person  wishes  to  contest 
the  compliance  order,  the  person  must 
file  a  notice  of  appeal  with  the  Secretary 
within  15  days  of  receipt  of  the 
compliance  order. 

(c)  The  Deputy  Secretary,  based  on  a 
recommendation  fi-om  the  Director,  may 
propose  imposition  of  a  civil  penalty  for 
violation  of  a  requirement  of  a  rule, 
regulation  or  order  listed  in  paragraph 
(a)  of  this  section  or  a  compliance  order 
issued  under  paragraph  (b)  of  this 
section,  not  to  exceed  $100,000  for  each 
violation. 

(d)  If  any  violation  is  a  continuing  > 
one,  each  day  of  such  violation  shall 
constitute  a  separate  violation  for  the 
purpose  of  computing  the  applicable 
civil  penalty. 

§824.5    Notice  of  violation. 

(a)  In  order  to  begin  a  proceeding  to 
impose  a  civil  penalty  under  this  part, 
the  Deputy  Secretary,  based  upon  a 
recommendation  of  the  Director,  shall 
notify  the  person  by  a  written  notice  of 
violation  sent  by  certified  mail,  return 
receipt  requested,  of — 

(1)  The  date,  facts,  and  nature  of  each 
act  or  omission  with  which  the  person 
is  charged; 

(2)  The  particular  provision  of  the 
regulation  involved  in  the  violation; 

(3)  Each  penalty  which  the  Deputy 
Secretary  proposes  to  impose  and  the 
amoimt; 

(4)  The  right  of  the  person  to  submit 

a  written  reply  to  each  of  the  allegations 
in  the  notification  letter  to  the  Director 
within  30  calendar  days  of  receipt  of 
such  a  notice  of  violation;  and, 

(5)  The  right  of  the  person  to  submit 
to  the  Director  a  written  request  for  a 
hearing  under  §  824.7  or,  in  the 
alternative,  to  elect  the  procedures 
specified  in  42  U.S.C.  2282a.(c)(3). 

(b)  Within  ten  days  of  receiving  a 
reply  or  a  hearing  request  letter,  the 
Director  shall  acknowledge  its  receipt  in 
writing.  In  the  case  of  a  hearing  request 
letter,  the  acknowledgment  from  the 
Director  shall  provide  information 
regarding  scheduling  of  the  hearing. 


(c)  The  Director,  at  the  request  of  a 
person  accused  of  a  violation,  may 
extend  for  a  reasonable  period  the  time 
for  submitting  a  reply  or  a  hearing 
request  letter. 

(d)  After  notifying  a  person  of  a 
violation  under  paragraph  (a)  of  this 
section,  the  Deputy  Secretary,  based 
upon  the  reconunendation  of  the 
Director,  may  enter  into  a  settlement 
regarding  the  violation  with  or  without 
conditions. 

(e)  If  a  person  fails  to  submit  a  written 
request  for  a  hearing  within  the 
specified  time  period,  the  person 
relinquishes  the  right  to  a  hearing.  If  the 
person  does  not  request  a  hearing,  the 
notice  of  violation  including  proposed 
civil  penalties  shall  constitute  the  final 
order  of  DOE. 

§824.6    Investigations 

The  Director,  at  the  request  of  the 
Deputy  Secretary,  may  conduct 
investigations  and  inspections  relating 
to  the  scope,  nature  and  extent  of 
compliance  by  a  person  with  DOE 
security  requirements  specified  in 
§  824.4  (a)  and  (b)  and  take  such  action 
as  he  deems  necessary  and  appropriate 
to  the  conduct  of  the  investigation  or 
inspection,  including  issuing  and 
serving  subpoenas  signed  by  the  Deputy 
Secretary. 

§824.7    Hearing. 

Any  person  who  receives  a 
notification  letter  under  §  824.5  may 
request  a  hearing  to  answer  under  oath 
or  stffirmation  the  allegations  contained 
in  the  letter.  The  person  shall  mail  or 
deliver  any  letter  requesting  a  hearing  to 
the  Director  within  30  calendar  days  of 
receipt  of  the  notification  letter.  Upon 
receipt  from  a  person  of  a  written 
request  for  a  hearing,  the  Deputy 
Secretary  shall  appoint  a  Hearing 
Counsel  and  select  an  administrative 
law  judge  appointed  under  section  3105 
of  Title  5,  U.S.C,  to  serve  as  Hearing 
Officer. 

§824.8    Hearing  Counsel. 

The  Hearing  Counsel — 

(a)  Represents  DOE; 

(b)  Consults  with  the  person  or  the 
person's  counsel  prior  to  the  hearing; 

(c)  Examines  and  cross-examines 
witnesses  during  the  hearing;  and 

(d)  Enters  into  a  settlement  of  the 
enforcement  proceeding  at  any  time  if 
settlement  is  consistent  with  the 
objectives  of  the  Atomic  Energy  Act  and 
DOE  security  requirements. 

§824.9    Hearing  Officer. 

The  Hearing  Officer — 

(a)  Administers  oaths  and 
affirmations; 


(b)  Issues  subpoenas; 

(c)  Rules  on  offers  of  proof  and 
receives  relevant  evidence; 

(d)  Takes  depositions  or  has 
depositions  taken  when  the  ends  of 
justice  would  serve; 

(e)  Conducts  the  hearing  in  a  manner 
which  is  fair  and  impartial; 

(f)  Holds  conferences  for  the 
settlement  or  simplification  of  the  issues 
by  consent  of  the  parties; 

(g)  Disposes  of  procedural  requests  or 
similar  matters; 

(h)  Makes  an  initial  decision  under 
§824.12;  and 
(i)  Requires  production  of  documents. 

§824.10    Rights  Of  the  person  at  ttie 
hearing.  •     " 

The  person  may — 

(a)  Testify  or  present  evidence 
through  witnesses  or  by  documents; 

(b)  Cross-examine  witnesses  and  rebut 
records  or  other  physical  evidence, 
except  as  provided  in  §  824.11(d); 

(c)  Be  present  during  the  entire 
hearing,  except  as  provided  in 

§  824.11(d);  and 

(d)  Be  accompanied,  represented  and 
advised  by  counsel  of  the  person's 
choosing. 

§  824.1 1    Conduct  of  the  hearing. 

(a)  DOE  shall  make  a  transcript  of  the 
hearing; 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  Hearing  Officer 
may  receive  any  oral  or  documentary 
evidence,  but  shall  exclude  irrelevant.   " 
immaterial  or  unduly  repetitious 
evidence; 

(c)  Witnesses  shall  testify  under  oath 
and  are  subject  to  cross-examination, 
except  as  provided  in  paragraph  (d)  of 
this  section; 

(d)  The  Hearing  Officer  must  use 
procedures  appropriate  to  safeguard  and 
prevent  disclosure  of  classified 
information  or  Unclassified  Controlled 
Nuclear  Information  to  unauthorized 
persons,  with  minimum  impairment  of 
rights  and  obligations  under  this  part; 
and 

(e)  DOE  bears  the  burden  of  proving, 
by  a  preponderance  of  the  evidence,  that 
a  violation  has  occurred. 

§824.12    Initial  decision. 

(a)  The  Hearing  Officer  shall  issue  an 
initial  decision  as  soon  as  practicable 
after  the  hearing.  The  initial  decision 
shall  contain  findings  of  fact, 
conclusions  regarding  all  material  issues 
of  law  or  discretion,  as  well  as  reasons 
therefor.  If  the  Hearing  Officer 
determines  that  a  violation  has  occurred 
and  that  a  civil  penalty  is  appropriate, 
the  initial  decision  shall  set  forth  the 
amount  of  the  civil  penalty  based  on: 
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(1)  The  nature,  circumstances,  extent, 
and  gravity  of  the  violation  or 
violations; 

(2)  The  violator's  ability  to  pay; 

(3)  Its  effect  on  the  person's  ability  to 
do  business; 

(4)  Any  history  of  prior  violations; 

(5)  The  degree  of  culpability;  and 

(6)  Such  other  matters  as  justice  may 
require. 

fb)  The  Hearing  Officer  shall  serve  all 
parties  with  the  initial  decision  jy 
certified  mail,  return  receipt  requested. 
The  initial  decision  shall  include  notice 
that  it  constitutes  a  final  order  of  DOE, 
unless  within  15  days  of  receipt  of 
notification  a  request  for  review  by  the 
Secretary  is  filed  with  the  Director. 

§824.13    Rnalordar. 

(a)  Upon  receipt  of  a  request  for 
review  of  the  initial  decision,  the 
Director  shall  forward  the  request,  along 
with  the  entire  record,  to  the  Secretary. 

(b)  The  Secretary  shall  issue  a  final 
order  as  soon  as  practicable  after 
completing  his  review.  The  Secretary 
may,  at  his  discretion,  order  additional 
proceedings,  remand  the  matter  or 
modify  the  amount  of  the  civil  fines 
assessed  in  the  initial  determination. 
The  person  shall  be  notified  of  the 
Secretary's  final  order  in  writing  by 
certified  mail,  return  receipt  requested. 

§824.14    Special  procadurM. 

A  person  receiving  a  notice  of 
violation  under  §  824.5  may  elect  in 
writing  within  30  days  of  receipt  of  such 
notice,  the  application  of  special 
procedures  regarding  payment  of  the 
penalty  that  are  set  forth  in  section 
234A.c.(3)  of  the  Atomic  Energy  Act.  42 
U.S.C.  2282a.c.(3).  The  Deputy 
Secretary,  based  upon  a 
recommendation  of  the  Director,  shall 
promptly  assess  a  civil  penalty,  by 
■order,  after  the  date  of  such  election.  If 
the  civil  penalty  has  not  been  paid 
within  sixty  calendar  days  after  the 
assessment  has  been  issued,  the  Deputy 
Secretary  shall  institute  an  action  in  the 
appropriate  district  court  of  the  United 
States  for  an  order  affirming  the 
assessment  of  the  civil  penalty. 

§824.15    Collection  of  civil  flnM. 

If  any  person  fails  to  pay  an 
assessment  of  a  civil  penalty  after  it  has 
become  a  final  order  or  after  the 
appropriate  district  court  has  entered 
final  judgment  for  DOE  under  §  824.14, 
the  Deputy  Secretary  shall  institute  an 
action  to  recover  the  amoimt  of  such 
penalty  in  an  appropriate  district  court 
of  the  United  States.  In  such  action,  the 
validity  and  appropriateness  of  such 


final  order  or  judgment  shall  not  be 
subject  to  review. 

|FR  Doc.  02-7764  Filed  3-29-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  212 
[Doclwt  No.  99N-4063] 

Current  Good  Manufacturing  Practice 
for  Positron  Emission  Tomography 
Drug  Products;  Preliminary  Draft 
Proposed  Rule;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice  of  availability  of     • 

preliminary  draft  proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  preliminary  draft 
proposed  rule  on  current  good 
manufacturing  practice  (CGMP)  for 
positron  emission  tomography  (PET) 
drug  products.  We  are  developing 
CGMP  regulations  for  PET  drug 
products  in  accordance  with  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (Modernization  Act).  We  are 
making  a  preliminary  draft  of  a 
proposed  rule  available  to  allow  full 
discussion  of  its  contents  at  an 
upcoming  public  meeting  on  CGMP 
requirements  for  PET  drug  products.  We 
are  announcing  the  availability  of  a 
companion  draft  guidance  on  CGMP  for 
PET  drug  products  elsewhere  in  this 
issue  of  die  Federal  Register. 
DATES:  A  public  meeting  on  the 
preliminary  draft  proposed  rule  will  be 
held  on  May  21.  2002.  Submit  written 
or  electronic  comments  on  the 
preliminary  draft  proposed  rule  by  June 
5.  2002. 

ADDRESSES:  A  copy  of  the  preliminary 
draft  proposed  rule  will  be  on  display 
at  the  Dockets  Management  Brandi 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
written  requests  for  single  copies  of  the 
preliminary  draft  proposed  rule  to  the 
Division  of  Drug  Information  (HFD- 
240).  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville.  MD 
20857.  Send  one  self-addressed 
adhesive  label  to  assist  that  office  in 
processing  your  request.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  preliminary 
draft  proposed  rule.  Submit  written 
comments  to  the  Dockets  Management 


Branch  (address  above).  Submit 
electronic  comments  to  http:// 
www .  fda.  gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Uratani,  Center  for  Drug 
Evaluation  and  Research  (HFD-325). 
Food  and  Drug  Administration,  7520 
Standish  PL,  Rockville.  MD  20855.  301- 
594-0098. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  21, 1997,  the  President 
signed  the  Modernization  Act  (Public 
Law  105-115)  into  law.  Section 
121(c)(1)(A)  of  the  Modernization  Act 
directs  us  to  estabUsh  appropriate 
approval  procedures  and  CGMP 
requirements  for  PET  drugs.  Section 
121(c)(1)(B)  states  that,  in  adopting  such 
requirements,  we  must  take  due  account 
of  any  relevant  differences  between  not- 
for-profit  institutions  that  compound 
PET  drugs  for  their  patients  and 
commercial  manufacturers  of  such 
drugs.  Section  121(c)(1)(B)  also  directs 
us  to  consult  with  patient  advocacy 
groups,  professional  associations, 
manufacturers,  and  physicians  and 
scientists  who  make  or  use  PET  drugs  as 
we  develop  PET  drug  CGMP 
requirements  and  approval  procedures. 

We  presented  our  initial  tentative 
approach  to  PET  drug  CGMP 
requirements  and  responded  to 
numerous  questions  and  comments 
about  that  approach  at  a  public  meeting 
on  February  19, 1999.  hi  the  Federal 
Register  of  September  22. 1999  (64  FR 
51274),  we  published  a  notice  of 
availability  of  preliminary  draft 
regulations  on  PET  drug  CGMP.  Those 
preliminary  draft  regulations  were 
discussed  at  a  public  meeting  on 
September  28,  1999. 

After  considering  the  comments  on 
the  preliminary  draft  regulations,  FDA 
has  decided  to  make  several  revisions  to 
its  approach  to  CGMP  for  PET  drug 
products.  In  accordance  with  21  CFR 
10.40(f)(4)  and  10.80(b)(2),  we  are 
making  revised  preliminary  draft 
regulations  available  for  comment.  The 
preliminary  draft  proposed  rule  does 
not  Include  sections  on  the  economic 
impact  of  the  proposed  rule,  federalism 
concerns,  and  Paperwork  Reduction  Act 
issues.  We  will  include  these  sections 
when  we  publish  a  proposed  rule,  but 
we  invite  comments  on  these  matters  at 
this  time. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  we  are  announcing  the 
availability  of  a  companion  draft 
guidance  entitled  "PET  Drug  Products- 
Current  Good  Manufacturing  Practice 
(CGMP)."  Both  the  preliminary  draft 
proposed  rule  and  the  draft  gmdance 
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will  be  discussed  at  a  public  meeting  to 
be  held  on  May  21.  2002,  from  9  a.m. 
to  4:30  p.m.,  at  5630  Fishers  Lane,  rm. 
1066.  Rockville.  MD  20852. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  the  preliminary  draft  proposed  rule. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Electronic  comments  may  be 
submitted  to  http://www.fda.gov/ 
dockets/ecomments.  The  preliminary 
draft  proposed  rule  and  the  comments 
submitted  to  this  docket  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  dociunent  at  http:// 
www.fda.gov/ohnns/dockets/ 
default.htm  or  www.fda.gov/cder/fdama 
under  "Section  121— PET  (Positron 
Emission  Tomography)." 

(Authority:  21  U.S.C.  321  etseq.) 

Dated:  March  25,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-7728  Filed  3-29-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WY-001-0007b,  WY-001-0008b,  WY-001- 
0009b;  FRL-7168-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
V/yoming;  Withdrawal  of  Proposed 
Rule 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  proposed  rule. 

summary:  Due  to  the  State  of  Wyoming's 
withdrawal  of  the  August  9,  2000, 
August  7,  2001  and  August  13,  2001 
submittals  to  the  EPA  that  revise  the 
Wyoming  State  Implementation  Plan 
(SIP),  EPA  is  withdrawing  the  proposed 
rule,  published  conciurently  with  a 
direct  final  rule,  to  partially  approve 
and  partially  disapprove  these  revisions 
that  restructure  and  modify  the  State's 
air  quality  rules.  In  the  direct  final  rule, 
published  on  February  6,  2002  (67  FR 
5485),  we  stated  that  if  we  received 


adverse  comment  by  March  8,  2002.  the 
rule  would  be  withdrawn  and  would 
not  take  effect.  EPA  subsequently 
received  a  letter  from  the  State  of 
Wyoming  (on  March  8,  2002) 
withdrawing  the  three  submittals  that 
EPA  is  taking  action  on  in  our  February 
6,  2002  direct  final  rule.  EPA  also 
received  adverse  comments  frt)m  the 
Wyoming  Outdoor  Coimcil  (on  March  7, 
2002).  Since,  in  addition  to  receiving 
adverse  comments,  the  State  of 
Wyoming  withdrew  their  submittals,  the 
proposed  rule  and  the  direct  final  rule 
are  withdrawn  and  will  not  take  effect. 
In  the  "Final  Rules"  section  of  today's 
Federal  Register  publication,  we  are 
withdrawing  the  direct  final  rule 
published  on  February  6.  2002  (67  FR 
5552). 

EFFECTIVE  DATE:  The  proposed  rule  is 
withdrawn  as  of  April  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Williams,  EPA  Region  Vm,  (303) 
312-6431  or  Laurel  Dygowski,  EPA 
Region  Vm.  (303)  312-6144. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  located  in  the  Rules  and 
Regulations  section  of  the  February  6, 
2002  Federal  Register  (67  FR  5485). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations.  Lead, 
Nitrogen  Dioxide,  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides,  and 
Volatile  organic  compounds. 

Dated:  March  25,  2002. 
Jack  W.  McGraw. 

Acting  Regional  Administrator.  Region  VZD. 
[FR  Doc.  02-7773  Filed  3-29-^2;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  255-0320a;  FRL-7164-8] 

Revisions  to  ttie  Califomia  State 
Implementation  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  both  a 
conditional  approval  and  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 


(SJVUAPCD  or  District)  portion  of  the 
Califomia  State  Implementation  Plan 
(SIP).  These  revisions  concern  fugitive 
dust  and  particulate  matter  less  than  10 
microns  in  diameter  (PM-10).  We  are 
proppsing  action  on  local  rules  that 
regulate  these  emissions  under  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  proposed 
conditional  approval  is  with  respect  to 
enforceability  and  reasonably  available 
control  measures  (RACM),  and  the 
proposed  limited  approval  and  limited 
disapproval  is  with  respect  to  best 
available  control  measures  (BACM).  We 
are  taking  comments  on  this  proposal 
and  plan  to  follow  with  a  final  action. 
DATES:  Any  comments  must  arrive  by 
May  31,  2002. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco.  CA  94105. 
You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  docimient  (TSD)  at 
our  Region  DC  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and  TSD 
at  the  following  locations: 
Califomia  Air  Resources  Board. 

Stationary  Source  Division.  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 
San  Joaquin  Valley  Unified  Afr 

Pollution  Control  District,  1990  East 
Gettysburg  Street,  Fresno,  CA 
93726. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Irwin,  Planning  Office  (AIR-2), 
U.S.  Environmental  Protection  Agency, 
Region  DC;  (415)  947-4116. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  qf  Contents 

L  The  SUte's  Submittal 
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Table  1.— Submitted  Rules 


Local  agency 


SJVUAPCD 
SJVUAPCD 

SJVUAF»CD 
SJVUAPCD 
SJVUAF»CD 
SJVUAPCD 
SJVUAPCD 
SJVUAPCD 


Rule  No. 

4- 


8011 
8021 

8031 
8041 
8051 
8061 
8071 
8061 


Rule  title 


General  Requirements 

Construction,  Dernolition.  Excavation,  Extraction  and 
Other  EarttHTioving  Activities. 

Bulk  Materials  

Carryout  and  Trackout 

Open  Areas 

Paved  and  Unpaved  Roads  .i; 

Unpaved  Vehicle/Equipmeni  Traffic  Areas ..... 

Agricultural  Sources 


Adopted 


11/15/01 
11/15/01 

11/15/01 
11/15/01 
11/15/01 
11/15/01 
11/15/01 
11/15A)1 


Submitted 


12/06/01 
12/06/01 

12/06/01 
12A)6/01 
12/06/01 
12/06/01 
12/06/01 
12/06/01 


On  January  22.  2002.  EPA  found  that 
these  submittals  meet  the  completeness 
criteria  in  40  CFR  part  51,  appendix  V. 


B.  Are  there  other  versions  of  these 
rules? 

We  approved  prior  versions  of  most  of 
the  submitted  rules  into  the  SIP  on 
March  8.  2000  (65  FR  12188)  with  a 


limited  approval  and  limited 
disapproval  rulemaking.  Table  2 
summarizes  source  category  coverage  of 
the  submitted  rules  compared  to  the 
applicable  SIP  rules. 


Table  2.— SIP  and  Submitted  Rule  Comparison 


Fugitive  dust  source 


C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

The  purpose  of  the  submitted  rules  is 
to  remedy  deficiencies  described  in 
EPA's  limited  approval  and  limited 
disapproval  of  SIP  Rules  8010,  8020, 
8030,  8040,  8060  and  8070  on  March  8, 
2000.  SJVUAPCD  also  submitted  the 
revised  rules  to  fulfill  BACM 
requirements  in  CAA  section  189. 

n.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
CAA)  and  must  not  relax  existing 
requirements  (see  section  110(1)  and 
section  193).  We  evaluated  these  criteria 
using  the  CAA  as  amended  in  1990, 40 
CFR  part  51,  and  various  EPA  policy 
and  guidance  documents.  In  addition, 
section  172(c)(1)  and  section  189(a)  of 
the  CAA  require  moderate  PM-10 
nonattainment  areas  to  adopt  RACM 
and  section  189(b)  of  the  CAA  requires 
serious  PM-10  nonattainment  areas, 
including  SJVUAPCD,  to  adopt  BACM. 

Guidance  for  RACM  and  BACM, 
respectively,  includes  the  following: 

•  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 


Air  Act  Amendments  of  1990  (57  FR 
13498  and  13540,  April  16, 1992). 

•  Addendum  to  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990  (59 
FR  41998,  August  16, 1994). 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

We  believe  relevant  requirements  in 
CAA  section  110(a),  section  110(1)  and 
section  193  have  been  met  because  these 
rules  are  enforceable  and  more  stringent 
overall  than  the  existing  SIP,  which 
contains  the  District's  1996  adopted 
version  of  Regulation  VIII.  The  District 
significantly  strengthened  Regulation 
Vin  with  the  following  requirements: 

•  Tightened  general  performance 
standard  from  40%  opacity  to  20% 
opacity; 

•  Added  requirements  for  existing  (as 
opposed  to  1993  and  later)  public  access 
unpaved  roads,  including  agricultiu^ 
unpaved  access  roads,  where  none 
existed  previously; 

•  Added  surface  stabilization 
standards  and  corresponding  test 

.  methods  for  impaved  roads/unpaved 
traffic/equipment  areas  and  disturbed 
surfaces; 


Gerwral  Requirements 

Construction,  Demolition.  Excavation,  Extraction 

Bulk  Materials  

Landfills 

Carryout/Trackout  

Open  Areas 

Paved  and  Unpaved  Roads  

Vehcle/Equipment  Parking  Areas 

Agricultural  Sources 


ApfAicaloie  SIP 
rule 


8020,8030. 


8010 
8020 
8030 
8040 
8040, 
8070 

NA 
8060 
8070 

NA 


Submitted  rule 


8011 
8021 
8031 
8021 
8041 

8051 
8061 
8071 

8081 


•  Added  coverage  of  weed  abatement 
activities  and  related  surface 
disturbances  where  none  existed 
previously; 

•  Added  requirements  for  Dust 
Control  Plans  for  certain  construction, 
demolition,  excavation,  and  extraction 
sites  where  none  existed  previously; 

•  Eliminated  a  7-day  allowance 
before  inactive  disturbed  surface  areas 
at  construction,  demolition,  excavation 
and  extraction  sites  are  subject  to 
control; 

•  Eliminated  an  optioii  allowing  a  24- 
hour  period  before  trackout  controls  are 
required  for  sites  subject  to  Rule  8041; 

•  Added  a  requirement  for  trackout 
extending  50  feet  or  more  to  be  cleaned 
up  immediately; 

•  Added  a  requirement  for  trackout 
control  devices  or  paved  interior  roads 
for  certain  sites  where  none  existed 
previously; 

•  Added  coverage  of  agricultural 
unpaved  traffic/ equipment  areas  where 
none  existed  previously; 

•  Added  coverage  of  off-field  open 
area  agricidtural  materials  where  none 
existed  previously; 

•  Expanded  coverage  of  bulk  material 
requirements  from  ^250  cubic  yards  of 
material  to  SlOO  cubic  yards  of  material; 
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•  Removed  an  exemption  for  unpaved 
roads  or  road  segments  <V2  mile  in 
length; 

•  Removed  control  measure  options 
for  impaved  roads  that  limit 
applicability  of  requirements  to  the 
entire  length  of  the  road; 

1   •  Added  requirements  for  unpaved 
roads  and  inactive  distvu-bed  areas  (not 
associated  with  the  spreading  of  landfill 
daily  cover)  at  landfills; 

•  Removed  an  exemption  for  paved 
road  segments  <3  miles  in  length  from 
shoulder  stabilization  requirements  for 
new/modified  paved  roads; 

•  Removed  several  other  exemptions 
that  potentially  weakened  rule  coverage. 

Because  the  version  of  Regulation  VIII 
submitted  on  December  6,  2001 
includes  the  types  of  measures 
commonly  relied  upon  for  achieving  the 
bulk  of  PM-10  emission  reductions 
from  fugitive  dust  sources  (e.g. 
stabilizing  unpaved  roads  and  unpaved 
parking/ traffic  areas,  etc.)  and  because 
rule  coverage  for  the  significant  source 
categories  subject  to  Regulation  VIII  was 
significantly  expanded,  it  is  more  likely 
than  not  that  the  regulation  fulfills  the 
requirements  in  CAA  section  189(a) 
regarding  RACM.  However,  the  District 
has  not  completely  fulfilled  the 
requirement  described  in  57  FR  13498 
and  13540  (April  16,  1992)  to 
demonstrate  that  it  has  applied  RACM 
to  the  significant  source  categories  that 
are  subject  to  Regulation  VIII.  By  letter 
dated  March  5,  2002,  SJVUAPCD 
committed  to  fulfill  this  requirement  by 
submitting  a  RACM  demonstration  to 
EPA  within  one  year  after  the  date  of 
publication  of  final  EPA  action  on  this 
proposed  rule.  This  commitment 
includes  the  following:  (1)  A  complete 
list  of  candidate  RACM  for  the  following 
Regulation  VIII  significant  somt:es: 
unpaved  roads,  unpaved  vehicle/ 
equ^ment  traffic  areas,  paved  roads  and 
earthmoving  sources,  including  bulk 
materials  storage/handling;  (2)  a 
reasoned  justification  for  any  candidate 
measures  that  the  District  did  not  adopt 
for  these  sources,  including  descriptions 
of  measures  for  these  source  categories 
that  the  District  is  implementing  outside 
the  context  of  Regulation  VEQ;  and  (3) 
information  that  supports  the 
reasonableness  of  the  RegiUation  VIII 
coverage. 

In  our  prior  proposed  rulemaking  (64 
FR  51489,  September  23, 1999),  and 
subsequent  final  rulemaking  (65  FR 
12118,  March  8,  2000)  on  Regulation 
Vm,  we  issued  a  limited  approval  and 
limited  disapproval  because  of 
deficiencies  in  the  submission.  We 
established  a  sanctions  clock  under 
section  179  because  the  prior 
submission  did  not  fulfill  enforceability 


requirements  pursuant  to  section  110(a) 
or  demonstrate  RACM  pursuant  to 
section  189(a).  We  also  discussed 
deficiencies  regarding  section  189(b) 
because  the  prior  submission  did  not 
demonstrate  BACM.  We  did  not, 
however,  start  a  sanction  clock  for 
section  189(b)  deficiencies  because  the 
District  explicitly  adopted  the  April  25, 
1996,  Regulation  VIII  rules  for  piuposes 
of  maintaining  RACM,  rather  than  for 
meeting  BACM  requirements.  We  have 
now  concluded  that  the  District's 
December  6,  2001  submittal  corrected 
the  enforceability  and  RACM 
deficiencies  that  were  the  basis  for  the 
sanction  clock. 

At  the  time  of  our  March  2000  action, 
we  could  have  made  a  finding  of  failure 
to  submit  rules  constituting  BACM 
pursuant  to  section  179(a).  However,  the 
District  has  now  corrected  this  failure  to 
submit  because  it  submitted  Regulation 
VIII  for  the  stated  purpose  of  meeting 
BACM  on  December  6,  2001.  Now  that 
the  District  has  submitted  Regulation 
vm  for  BACM  purposes,  EPA  has 
evaluated  the  December  6,  2001  version 
of  Regulation  Vin  for  BACM.  EPA 
believes  that  the  submittal  does  not 
adequately  fulfill  the  section  189(b) 
requirement  for  a  BACM  demonstration, 
nor  any  upgrades  or  revisions  to  the 
control  measures  that  are  required  as  a 
result  of  the  BACM  demonstration.  EPA 
is  proposing  a  limited  approval  and 
limited  disapproval  of  the  submittal 
with  respect  to  BACM.  tf  this  proposal 
is  finalized,  it  will  start  a  sanction  clock 
for  the  BACM  deficiencies  in  the 
December  6,  2001  submittal. 

The  TSD  accompanying  this  proposal 
provides  more  information  on  our 
evaluation  of  the  District's  submittal 
and  identifies  how  the  District  has 
addressed  the  enforceability  and  RACM 
deficiencies  associated  with  our  March 
8,  2000  rulemaking.  The  TSD  also 
provides  more  information  about  why 
the  December  6,  2001  submittal  of 
Regulation  Vm  does  not  fulfill  BACM 
requirements. 

C.  Proposed  Action  and  Public 
Comment 

Today  we  propose  to  approve 
conditionally  Rules  8011,  8021.  8031. 
8041,  8061,  8071  and  8081  pursuant  to 
CAA  section  110(k)(4),  with  respect  to 
section  172(c)(1)  and  section 
189(a)(1)(C)  V  Thus,  we  have  concluded 
that  the  December  6,  2001  submittal 
resolves  the  prior  enforceability  and 
RACM  deficiencies  identified  in  the 
March  8,  2000  final  action,  subject  to 
one  condition.  The  condition  is  for  the 


District  to  provide  a  comprehensive  and 
adequate  RACM  demonstration  for 
Regulation  VIII  in  accordance  with  EPA 
policy  and  guidance  documents.  The 
SJVUAPCD  has  conunitted  to  provide 
this  RACM  demonstration  within  one  . 
year  after  the  date  of  publication  of  the 
final  action  on  this  proposal.  The 
conditional  approval  will  be  treated  as 
a  disapproval,  with  sanctions  for  section 
189(a)  immediately  re-instated,  if  the 
SJVUAPCD  fails  to  ftilfiU  this 
commitment  within  the  statutory  one 
year  period.  The  TSD  associated  with 
this  proposed  action  provides  more 
detail  on  ouir  RACM  evaluation. 

Based  on  this  proposed  conditional 
approval,  elsewhere  in  today's  Federal 
Register,  EPA  has  published  an  interim 
final  determination  which  stays  the 
existing  section  179  offset  sanction  and 
defers  the  section  179  highway  sanction 
triggered  by  EPA's  final  rulemaking  on 
SJVUAPCD  Rules  8010,  8020,  8030, 
8040,  8060,  and  8070  (65  FR  12118, 
March  8,  2000).  EPA  is  staying  and 
deferring  these  sanctions  because  the 
December  6,  2001  submittal  corrects  the 
previously  identified  enforceability  and 
RACM  deficiencies. 

We  further  propose  limited  approval 
and  limited  disapproval  of  Rules  8011, 
8021, 8031,  8041,  8051,  8061,  8071  and 
8081  per  section  110(k)(3)  and  section 
301(a)  with  respect  to  section 
189(b)(1)(B)  2.  This  is  because  the  rules 
strengthen  the  SIP,  but  the  State  has  not 
adequately  demonstrated  that  they 
fulfill  BACM  requirements.  The  TSD 
associated  With  this  proposed  action 
provides  more  detail  on  our  BACM 
evaluation.  If  finalized,  this  action 
would  incorporate  the  submitted  rules 
into  the  SIP,  but  sanctions  will  be 
imposed  xmder  section  179  of  the  Act 
unless  EPA  approves  subsequent  SIP 
revisions  that  correct  the  Regulation  VIII 
BACM  deficiencies  as  identified  in  the 
TSD  within  18  months  of  final  action. 
These  sanctions  would  be  imposed 
according  to  40  CFR  52.31.  A  final 
disapproval  would  also  trigger  the  FIP 
requirement  under  section  110(c).  Note 
that  the  submitted  rules  have  been 
adopted  by  the  SJVUAPCD,  and  EPA's 
final  limited  disapproval  would  not 
prevent  the  local  agency  from  enforcing 
them. 

We  will  accept  comments  irom  the 
public  on  this  proposal  for  the  next  60 
days.  Unless  we  receive  convincing  new 
information  during  the  comment  period, 
we  intend  to  publish  a  final  action  that 
will  incorporate  these  rules  into  the 
federally  enforceable  SIP. 


>  CAA  section  189(a)(1)(C)  requires  Reasonably 
Available  Control  Measures. 


^CAA  section  18g(b)(l)(B)  requires  Best  Available 
Control  Measures. 
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m.  Background  Information 

Why  Were  These  Rules  Submitted? 

PM-10  harms  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 


requires  states  to  submit  regulations  that    to  the  submittal  of  local  agency  rules 
control  PM-10  emissions.  Table  3  lists        that  help  control  PM-10  emissions, 
some  of  the  national  milestones  leading 


Table  3.— PM-10  Nonattainment  Milestones 


Date 

March  3,  1978 

July  1.  1987 

^4ove^)ber  15.  1990  ... 

Hovewbet  15.  1990  ... 


Event 


EPA  pnxnulgated  a  list  of  total  suspended  particulate  (TSP)  nonattainment  areas  under  ttw  CAA.  as 

amended  in  1977  (43  FR  8964;  40  CFR  81.305). 
EPA  replaced  ttie  TSP  standards  with  new  PM-10  standards  (52  FR  24672). 
CAA  Amendments  of  1990  were  enacted,  Pub.  L.  101-549,  104  Stat.  2399,  codified  at  42  U.S.C. 

7401-7671  q.                                                                                              ^    ,             ^           .  ^ 
PM-10  areas  meeting  the  qualifications  of  section  107(d)(4)(B)  of  the  CAA  were  designated  non- 
attainiTtent  t)y  operation  of  law  and  classified  as  moderate  or  serious  pursuant  to  section  189(a)  or 
section  189(b).  States  are  required  by  section  110(a)  to  submit  rules  regulating  PM-10  emissions  in 
order  to  achieve  the  attainment  dates  specified  in  section  188(c). 


rv.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111, 
"Actions  Concerning  Regidations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  Tliis  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  80t  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 


cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  May  31,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Dated:  March  20.  2002. 
Wayne  Nastri. 

Regional  Administrator.  Region  DC. 
(FR  Doc.  02-7634  Filed  3-29-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart228 
[FRL-7165-1] 

Ocean  Dumping;  PropoMd  Site 
Designation 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  nde. 


summary:  EPA  today  proposes  to 
designate  a  new  Ocean  Dredged 
Material  Disposal  Site  (ODMDS)  in  the 


ra<l<» 


.1  B«oi«»-r/Vnl    fi7   No.  62/Mondav.  Aoril  1.  2002 /Proposed  Rules 


Federal  Register /Vol.  67,  No.  62 /Monday,  April  1.  2002  /  Proposed  Rules  15349 


Atlantic  Ocean  offshore  Wilmington, 
North  Carolina,  as  an  EPA-approved 
ocean  dumping  site  for  the  disposal  of 
suitable  dredged  material.  This 
proposed  action  is  necessary  to  provide 
an  acceptable  ocean  disposal  site  for 
consideration  as  an  option  for  dredged 
material  disposal  projects  in  the  greater 
Cape  Fear  River,  North  Carolina 
vicinity.  This  proposed  site  designation 
is  for  an  indefinite  period  of  time,  but 
the  site  is  subject  to  continuing 
monitoring  to  insure  that  imacceptable 
adverse  environmental  impacts  do  not 
occur. 

DATE:  Comments  must  be  received  on  or 

before  May  16,  2002. 

ADDRESSES:  Send  comments  to:  Wesley 

B.  Crum,  Chief,  Coastal  Section,  Water 

Management  Division,  U.S. 

Environmental  Protection  Agency, 

Region  4,  61  Forsyth  Street,  Atlanta. 

Georgia  30303. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 

W.  Collins,  404/562-9395. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA)  of  1972,  as  amended,  33 
U.S.C.  1401  et  seq.,  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  disposal 
may  be  permitted.  On  October  1, 1986. 
the  Administrator  delegated  the 
authority  to  designate  ocean  disposal 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  sites  are 
located.  This  proposed  designation  of  a 
new  site  offshore  Wilmington,  North 
Carolina,  which  is  within  Region  4,  is 
being  made  pm^uant  to  that  authority. 

The  EPA  Ocean  Dimaping  Regulations 
promulgated  under  MPRSA  (40  CFR 
Chapter  I,  Subchapter  H.  §  228.4)  state 
that  ocean  dumping  sites  will  be 
designated  by  promulgation  in  this  Part 
228.  The  existing  ODMDS  was 
designated  and  has  been  used  since 
1987.  However,  site  capacity  limitations 
and  a  proposed  realignment  of  the  ocean 
bar  channel  negate  the  utility  of  the 
existing  site.  The  details  of  these  issues 
can  be  found  in  the  "Final 
Environmental  Impact  Statement  for  the 
New  Wilmington  Ocean  Dredged 
Material  Disposal  Site  Designation." 
Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
written  comments  within  45  days  of  the 
date  of  this  publication  to  the  address   ' 
given  above. 

B.  EIS  Development 

Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  as  amended.  42  U.S.C.  4321  et 


seq.,  requires  that  federal  agencies 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  proposals  for 
legislation  and  other  major  federal 
actions  significantiy  affecting  the 
quality  of  the  human  environment.  The 
object  of  NEPA  is  to  build  into  the 
Agency  decision  making  process  careful 
consideration  of  all  environmental 
aspects  of  proposed  actions.  While 
NEPA  does  not  apply  to  EPA  activities 
of  this  type,  EPA  has  voluntarily 
committed  to  prepare  EISs  in 
connection  with  ocean  disposal  site 
designations  such  as  this  (see  39  FR 
16186  (May  7, 1974)). 

EPA,  in  cooperation  with  the 
Wilmington  District  of  the  U.S.  Army 
Corps  of  Engineers  (COE),  has  prepared 
a  Final  EIS  (FEIS)  entitied  "Final 
Envirormiental  Impact  Statement  for  the 
New  Wilmington  Ocean  Dredged 
Material  Disposal  Site  Designation."  On 
November  30,  2001,  the  Notice  of 
Availability  (NOA)  of  the  FEIS  for 
public  review  and  comment  was 
published  in  the  Federal  Register  (66 
FR  59787  (November  30.  2001)).  Anyone 
desiring  a  copy  of  the  EIS  may  obtain 
one  from  the  address  given  above.  The 
public  comment  period  on  the  final  EIS 
closed  on  December  31,  2001. 

EPA  has  received  3  letters  on  the  final 
EIS.  All  comments  were  either 
supportive  or  unconcerned  by  this 
proposed  action. 

lliis  rule  proposes  the  permanent 
designation  for  continuing  use  of  the 
new  ODMDS  near  Wilmington,  North 
Carolina.  The  purpose  of  the  proposed 
action  is  to  provide  an  environmentally 
acceptable  option  for  the  continued 
ocean  disposal  of  dredged  material.  The 
need  for  the  permanent  designation  of  a 
new  Wilmington  ODMDS  is  based  on  a 
demonstrated  COE  need  for  ocean 
disposal  of  maintenance  dredged 
material  from  the  Federal  navigation 
projects  in  the  greater  Gape  Fear  River 
area  and  the  issues  raised  by  site 
capacity  and  channel  realignment. 
However,  every  disposal  activity  by  the 
COE  is  evaluated  on  a  case-by-case  basis 
to  determine  the  need  for  ocean  disposal 
for  that  particidar  case.  The  need  for 
ocean  disposal  for  other  projects,  and 
the  suitability  of  the  materisil  for  ocean 
disposal,  will  be  determined  on  a  case- 
by-case  basis  as  part  of  the  COE's 
process  of  issuing  permits  for  ocean 
disposal  for  private/federal  actions  and 
a  public  review  process  for  their  own 
actions. 

For  the  new  Wihnington  ODMDS,  the 
COE  and  EPA  would  evaluate  all  federal 
dredged  material  disposal  projects 
pursuant  to  the  EPA  criteria  given  in  the 
Ocean  Dumping  Regulations  (40  CFR 
parts  220  through  229)  and  the  COE 


regulations  (33  CFR  209.120  and  335- 
338).  The  COE  then  issues  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA)  permits  after  compliance 
with  regulations  is  determined  to 
private  applicants  for  the  transport  of 
dredged  material  intended  for  ocean 
disposal.  EPA  has  the  right  to 
disapprove  any  ocean  disposal  project 
if,  in  its  judgment,  the  MPRSA 
enviroiunental  criteria  (Section  102(a)) 
or  conditions  of  designation  (Section 
102(c))  are  not  met. 

The  FEIS  discusses  the  need  for  this 
site  designation  and  examines  ocean      , 
disposal  site  alternatives  to  the 
proposed  action.  Non-ocean  disposal 
options  have  been  examined  and  are 
discussed  in  the  FEIS. 

C.  Proposed  Site  Designation 

The  proposed  site  is  located 
approximately  5  nautical  miles  offshore 
Bald  Head  Island.  The  proposed 
ODMDS  occupies  an  area  of  about  9.4 
square  nautical  miles  (nmi^).  Water 
depths  within  the  area  range  from  35- 
52  feet  (ft.).  The  coordinates  of  the  New 
Wilmington  site  proposed  for  final 
designation  are  as  follows:  33°46'  N., 
78°02.5' W.;  33°46'N.,  78°01'W.;  33°41' 
N.,  78°01'W.;  33°41'N.,  78°04'W. 

D.  Regulatory  Requirements 

Pursuant  to  the  Ocean  Dumping 
Regulations,  40  CFR  228.5,  five  general 
criteria  are  used  in  the  selection  and 
approval  for  continmng  use  of  ocean 
disposal  sites.  Sites  are  selected  so  as  to 
minimize  interference  with  other 
marine  activities,  to  prevent  any 
temporary  perturbations  associated  with 
the  disposd  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage.  Where 
feasible,  locations  off  the  Continental 
Shelf  and  other  sites  that  have  been 
historically  used  are  to  be  chosen.  If,  at 
any  time,  disposal  operations  at  a  site 
cause  unacceptable  adverse  impacts, 
further  use  of  the  site  can  be  restricted 
or  terminated  by  EPA.  The  proposed  site 
conforms  to  the  five  general  criteria. 

In  addition  to  these  general  criteria  in 
§  228.5,  §  228.6  lists  the  11  specific 
criteria  used  in  evaluating  a  proposed 
disposal  site  to  assure  that  the  general 
criteria  are  met.  Application  of  these  1 1 
criteria  constitutes  an  environmental 
assessment  of  the  impact  of  disposal  at 
the  site.  The  characteristics  of  the 
proposed  site  are  reviewed  below  in 
terms  of  these  11  criteria  ^the  EIS  may 
be  consulted  for  additional 
information). 
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1.  Geographical  Position,  Depth  of 
Water.  Bottom  Topogmphy.  and 
Distance  From  Coast  (40  CFR 
228.6(a)(1)) 

The  boundary  of  the  proposed  site  is 
given  above.  The  northern  bovindary  of 
the  proposed  site  is  located  about  5  nmi 
offshore  of  Bald  Head  Island,  North 
Carolina.  The  site  is  approximatelty  9.4 
nmi^  in  area.  Water  depth  in  the  area 
ranges  from  35—52  ft. 

2.  Location  in  Relation  to  Breeding. 
Spawning  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  (40  CFR  228.6(a)(2)) 

Many  of  the  area's  species  spend  their 
adult  lives  in  the  offshore  region,  but  are 
estuary-dependent  because  their 
juvenile  stages  use  a  low  salinity 
estuahne  nursery  region.  Specific 
migration  routes  are  not  known  to  occur 
within  the  proposed  site.  The  site  is  not 
known  to  include  any  major  breeding  or 
spawning  area.  Due  to  the  motility  of 
finfish.  it  is  unlikely  that  disposal 
activities  will  have  any  significant 
impact  on  any  of  the  species  foimd  in 
the  area. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR 
228.6(a)(3)) 

The  proposed  site  is  located 
approximately  5  nautical  miles  from  the 
coast.  Considering  the  previous  disposal 
activities  of  the  existing  ODMDS  and 
further  distance  that  the  proposed 
disposal  site  is  offshore  of  beach  areas, 
dredged  material  disposal  at  the  site  is 
not  expected  to  have  an  effect  on  the 
recreational  uses  of  these  beaches. 

4.  Types  and  Quantities  of  Wastes 
Proposed  To  Be  Disposed  of,  and 
Proposed  Methods  of  Release.  Including 
Methods  of  Packing  the  Waste,  if  Any 
(40  CFR  228(a)(4)) 

The  type  of  materials  to  be  disposed 
of  within  this  proposed  site  is  dredged 
material  as  described  in  type  and 
quantity  by  Section  2  of  the  FEIS. 
Disposal  would  be  by  hopper  dredge  or 
dimip  scow.  All  disposals  shall  be  in 
accordance  with  the  approved  Site 
Management  and  Monitoring  Plan 
developed  for  this  site  (FHS.  Appendix 
A). 

5.  Feasibility  of  Surveillance  and 
Monitoring  (40  CFR  228.6(a)(5)) 

Due  to  the  relative  proximity  of  the 
site  to  shore  and  its  depth,  surveillance 
will  not  be  difficult.  The  Site 
Management  and  Monitoring  Plan 
(SMMP)  for  the  New  Wilmington 
ODMDS  has  been  developed  and  was 
included  as  an  appendix  in  the  FEIS. 
This  SMMP  establishes  a  sequence  of 


monitoring  surveys  to  be  undertaken  to 
determine  any  impacts  resulting  bom 
disposal  activities.  The  SMMP  may  be 
modified  for  cause  by  the  responsible 
agency.  A  copy  of  the  SMMP  may  be 
obtained  at  the  any  of  the  addresses 
given  above. 

6.  Dispersal,  Horizontal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area  Including  Prevailing  Current 
Direction  and  Velocity,  if  Any  (40  CFR 
228.6(a)(6)) 

A  detailed  current  study,  along  with 
fate  modelling  of  dredged  material,  was 
conducted  within  the  proposed  site  and 
can  be  found  described  in  the  FEIS.  The 
findings  of  these  studies  indicate  that 
transport  of  disposed  material  should 
not  present  any  adverse  impacts. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in 
the  Area  (Including  Cumulative  Effects) 
(40  CFR  228.6(a)(7)) 

The  existing  ODMDS  has  been  used  to 
dispose  of  the  material  from  the  Cape 
Fear  River  project  for  fifteen  years. 
Subsequent  monitoring  of  these 
disposals  and  the  long-term  effects  show 
that  no  adverse  impacts  have,  or  are 
likely  to  occur  to  the  area. 

8.  Interference  With  Shipping,  Fishing. 
Recreation,  Mineral  Extinction. 
Desalination.  Fish  and  Shellfish 
Culture,  Areas  of  Special  Scientific 
Importance  and  Other  Legitimate  Uses 
of  the  Ocean  (40  CFR  228.6(a)(8)} 

The  shape  of  the  proposed  ODMDS 
was  designed  to  avoid  interference  with 
commericial  shipping.  The  location  was 
also  selected  to  move  away  from 
commercial  fishing,  particularly 
trawling  bottoms.  It  is  not  anticipated 
that  the  proposed  site  would  interfere 
with  any  recreational  activity.  In 
addition,  mineral  extraction,  fish  and 
shellfish  culture,  and  desalination 
activities  do  not  occur  in  the  area. 

9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  (40  CFR  228.6(a)(9)) 

Appropriate  water  quality  and 
ecological  assessments  have  been 
performed  at  the  site.  Site-specific 
information  concerning  the  water 
quality  and  ecology  at  the  proposed 
ODMDS  is  presented  in  the  FEIS.  A 
copy  of  the  FEIS  may  be  obtained  at  any 
of  the  addresses  given  above. 

10.  Potentiality  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site  (40  CFR  228.6(a)(10)) 

The  disposal  of  dredged  materials 
should  not  attract  or  promote  the 


development  of  nuisance  species.  No 
nuisance  species  have  been  reported  to 
occur  at  previously  utilized  disposal 
sites  in  the  vicinity. 

1 1 .  Existence  at  or  in  Close  Proximity  to 
the  Site  of  Any  Significant  Natural  or 
Cultural  Features  of  Historical 
Importance  (40  CFR  228.6(a)(ll)) 

The  only  resource  known  to  exist  in 
close  proximity  to  the  proposed  site  is 
the  wreck  of  the  Virginius.  This  vneck 
lies  outside  the  eastern  boimdary  of  the 
proposed  site.  Since  no  disposal  will 
occur  within  600  ft.  of  the  boundary, 
and  the  wreck  lies  in  shallower  water, 
placement  of  material  within  the  site  is 
not  expected  to  adversely  affect  it. 

E.  Site  Management 

Site  management  of  the  New 
Wilmington  ODMDS  is  the 
responsibility  of  EPA  as  well  as  the 
COE.  The  COE  issues  permits  to  private 
applicants  for  ocean  disposal:  however, 
EPA/Region  4  assumes  overall 
responsibility  for  site  management. 

The  Site  Management  and  Monitoring 
Plan  (SMMP)  for  the  proposed  New 
Wilmington  ODMDS  was  developed  as 
a  part  of  the  process  of  completing  the 
EIS.  This  plan  provides  procedures  for 
both  site  management  and  for  the 
monitoring  of  effects  of  disposal 
activities.  This  SMMP  is  intended  to  be 
flexible  and  may  be  modified  by  the 
responsible  agency  for  cause. 

F.  Proposed  Action 

The  EIS  concludes  that  the  proposed 
site  may  appropriately  be  designated  for 
use.  The  proposed  site  is  compatible 
with  the  11  specific  and  5  general 
criteria  used  for  site  evaluation. 

The  designation  of  the  New 
Wilmington  site  as  an  EPA-approved 
ODMDS  is  being  published  as  Proposed 
Rulemaking.  Overall  management  of 
this  site  is  the  responsibility  of  the 
Regional  Administrator  of  EPA/Region 

4. 

It  should  be  emphasized  that,  if  an 
ODMDS  is  designated,  such  a  site 
designation  does  not  constitute  EPA's 
approval  of  actual  disposal  of  material 
at  sea.  Before  ocean  disposal  of  dredged 
material  at  the  site  may  commence,  the 
COE  must  evaluate  a  permit  application 
according  to  EPA's  Ocean  Dumping 
Criteria.  EPA  has  the  right  to  disapprove 
the  actual  disposal  if  it  determines  that 
environmental  concerns  under  MPRSA 
have  not  been  met. 

The  New  Wihnington  ODMDS  is  not 
restricted  to  disposal  use  by  federal 
projects;  private  applicants  may  also 
dispose  suitable  dredged  material  at  the 
ODMDS  once  relevant  regulations  have 
been  satisfied.  This  site  is  restricted. 
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however,  to  suitable  dredged  material 
from  the  greater  Wilmington,  North 
Carolina  vicinity. 

G.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  that 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  proposed 
action  will  not  have  a  significant  impact 
on  small  entities  since  the  designation 
will  only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  Rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12866,  EPA 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  imder  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
etseq. 

List  of  Subjects  in  40  CFR  Part  228 

Environmental  protection.  Water 
pollution  control. 

Dated:  February  8,  2002. 
J.L  Palmer.  |r., 

Regional  Administrator,  Region  4. 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  title  40  is 
proposed  to  be  amended  as  follows: 


PART  228— [AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Autbority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.15  is  amended  by 
adding  paragraph  (h)(20)  to  read  as 
follows: 

§  228.1 5    Dumping  sites  designated  on  a 
final  basis. 


(h)*  *  * 

(20)  New  Wilmington,  North  Carolina; 
Ocean  Dredged  Material  Disposal  Site. 

(i)  Location:  33°46'N.,  78°02.5' W.; 
33°46'  N.,  78°01'  W.;  33°41'  N..  78'^1' 
W.;33°41'N.,  78°04'W. 

(ii)  Size:  Approximately  9.4  square 
nautical  miles. 

(iii)  Depth:  Ranges  from  35-52  feet. 

(iv)  Primary  use:  Dredged  material. 

(v)  Period  of  use:  Continuing  use. 

(vi)  Restriction:  Disposal  shall  be 
limited  to  suitable  dredged  material 
irova  the  greater  Wilmington,  North 
Carolina  vicinity.  Disposal  shall  comply 
with  conditions  set  forth  in  the  most 
recent  approved  Site  Management  and 
Monitoring  Plan. 
***** 

|FR  Doc.  02-7774  Filed  3-29-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  208  and  216 
[DFARS  Case  2001-0017] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Competition 
Requirements  for  Purchase  of  Services 
Under  Multiple  Award  Contracts 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments  and  notice  of  public  meeting. 

SUMMARY:  DoD  is  proposing  to  amend 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to 
implement  section  803  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2002.  Section  803  requires  DoD  to 
issue  DFARS  policy  requiring 
competition  in  the  purchase  of  services 
imder  multiple  award  contracts.  In 
addition  to  the  request  for  written 
comments  on  this  proposed  rule,  DoD 
will  hold  one  or  more  public  meetings 
to  hear  the  Views  of  interested  parties. 
DATES:  Submission  of  comments: 
Written  comments  on  the  proposed  rule 
should  be  submitted  to  the  address 
shown  below  on  or  before  May  6,  2002, 
to  be  considered  in  the  formation  of  the 
final  rule. 


Public  meeting:  The  first  public 
meeting  will  be  held  at  the  address 
shown  below  on  April  29,  2002,  from  12 
p.m.  to  3  p.m.,  local  time. 
ADDRESSES:  Submission  of  comments: 
Respondents  are  encouraged  to  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2001-D017  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  aubmit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Susan  L.  Schneider, 
OUSD(AT&L)DP(DAR),  IMD  3C132. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062:  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2001-DOl 7. 

As  a  test,  public  comments  will  be 
posted  on  the  World  Wide  Web  as  they 
are  received.  Interested  parties  may 
view  the  public  conunents  at  http:// 
emissary.acq.osd.mil/dar/dfars.nsf. 

Public  meeting:  The  public  meeting 
will  be  held  in  Room  G-43,  Crystal  Mall 
4, 1941  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Proposed  rule  information:  Ms.  Susan 
Schneider,  (703)  602-0326. 

Public  meeting  information:  Ms. 
Melissa  Rider,  (703)  695-1098. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  proposes  amendments  to 
DFARS  Parts  208  and  216  to  implemrat 
section  803  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002 
(Public  Law  107-107).  Section  803 
requires  DoD  to  issue  DFARS  policy 
requiring  competition  in  the  purchase  of 
services  imder  multiple  award 
contracts. 

The  Director  of  Defense  Procurement 
is  sponsoring  a  public  meeting  to 
discuss  the  proposed  rule  and  hear  the 
views  of  interested  parties  on  what  they 
believe  to  be  the  key  issues  pertaining 
to  use  of  Federal  Supply  Schedules, 
Govemmentwide  acquisition  contracts, 
multiple  agency  contracts,  and  multi- 
agency  indefinite-delivery-indefinite- 
quantity  contracts  for  the  acquisition  of 
services.  Possible  issues  include  (but  are 
not  limited  to):  procedures  for 
establishing  the  basic  contractual 
instruments;  ordering  procedures; 
ability  to  maintain  a  competitive 
enviroimient;  and  suitability  of  aurent 
Government  training  on  Liidtiple  award 
contracts.  Subsequent  meetings  may  be 
held,  depending  on  the  level  of  interest 
shown  by  the  general  public  at  the 
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initial  meeting.  Meeting  dates  and  other 
pertinent  infonnation  will  be  published 
on  the  Defense  Procurement  Web  site  at 
www.acq.osd.mil/dp. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  uqder 
Executive  Order  12866,  dated 
September  30. 1993. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  the  rule  clarifies  and 
strengthens  existing  FAR  requirements 
for  competition  in  the  placement  of 
orders  under  multiple  award  contracts, 
and  makes  no  change  to  the  preferences 
afforded  small  business  concerns  under 
FAR  8.404(b)(6).  Therefore,  DoD  has  not 
performed  an  initial  regulatory 
flexibility  analysis.  DoD  invites 
comments  from  small  businesses  and 
other  interested  parties.  DoD  also  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
2001-D017. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  208  and 
216 

Government  procurement.     . 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  parts  208  and  216  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  208  and  216  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  208— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

2.  The  heading  of  Subpart  208.4  is 
revised  to  read  as  follows: 

Subpart  208.4— FMtoral  Supply 
Schodulea 

3.  Section  208.404  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

208.404    Using  schadulas. 

***** 


(b)  Ordering  procedures  for  optional 
use  schedules — 

(2)  Orders  exceeding  the  micro- 
purchase  threshold  but  not  exceeding 
the  maximum  order  threshold.  The 
procedures  at  FAR  8.404(b)(2),  regarding 
review  of  catalogs  or  pricelists  of  at  least 
three  schedule  contactors,  do  not  apply 
to  orders  for  services  exceeding 
$100,000.  Instead,  use  the  procedures  at 
208.404-70. 

(3)  Orders  exceeding  the  maximum 
order  threshold. 

(i)  For  orders  for  services  exceeding 
$100,000,  use  the  procedures  at 
208.404-70  in  addition  to  the 
procedures  at  FAR  8.404(b)(3)(i). 

(7)  Documentation.  For  orders  for 
services  exceeding  $100,000.  use  the 
procedures  at  208.404-70  in  addition  to 
the  procedures  at  FAR  8.404(b)(7). 

4.  Section  208.404-70  is  added  to 
read  as  follows: 

208.404-70    Additional  ordering 
procaduras  for  sarvica*. 

(a)  This  subsection  implements 
Section  803  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002 
(Public  Uw  107-107). 

(b)  Each  order  for  services  exceeding 
$100,000  must  be  made  on  a 
competitive  basis  in  accordance  with ' 
paragraph  (c)  of  this  subsection,  imless 
the  contracting  officer  waives  this 
requirement  on  the  basis  of  a  written 
determination  that — 

(1)  One  of  the  circumstances 
described  at  FAR  16.505(b){2)(i)  through 
(iii)  applies  to  the  order;  or 

(2)  A  statute  expressly  authorizes  or 
requires  that  the  purchase  be  made  from 
a  specified  source. 

(c)  An  order  for  services  exceeding 
$100,000  is  made  on  a  competitive  basis 
only  if — 

(1)  The  contracting  officei^ 

(i)  Provides  a  fair  notice  of  the  intent 
to  make  the  purchase,  including  a 
description  of  the  work  the  contractor 
must  perform  and  the  basis  upon  which 
the  contracting  officer  will  make  the 
selection,  to  all  contractors  offering  such 
services  under  the  multiple  award 
schedule;  and 

(ii)  Affords  all  contractors  responding 
to  the  notice  a  fair  opportunity  to 
submit  an  offer  and  have  that  offer  fairly 
considered;  or 

(2)  The  contracting  officer  provides 
the  notice  described  in  paragraph 
(cHDU)  of  this  subsection  to  as  many 
contractors  as  practicable  and — 

(i)  Receives  offers  from  at  least  three 
qualified  contractors;  or 

(ii)  Determines  in  vyriting  that  no 
additional  qualified  contractors  coidd 
be  identified  despite  reasonable  efforts 
to  do  so. 


(d)  Single  and  multiple  blanket 
pujrchase  agreements  (BPAs)  may  be 
established  against  Federal  Supply 
Schedules  if  3ie  contracting  officer — 

(1)  Follows  the  procedures  in 
paragraphs  (b)  and  (c)  of  this  subsection; 
and 

(2){i)  For  a  single  BPA,  defines  the 
tasks  and  establishes  a  firm-fixed  price 
for  individual  tasks  or  services 
identified  in  the  statement  of  work;  or 

(ii)  For  multiple  BPAs.  forwards  the 
statement  of  work  and  the  selection 
criteria  to  all  BPA  awardees  before 
placing  orders  against  the  BPAs.  (See 
FAR  8.404(a)  and  (b)(4).  and  paragraph 
(b)  of  GSA's  ordering  procedures  for 
services  at  http://www.gsa.gov/Portal/ 
content/offerings  _content.jsp? 
contentOID=116992& 
contentType=1004.) 

PART  216— TYPES  OF  CONTRACTS 

5.  Section  216.501-1  is  added  to  read 
as  follows: 

216.501-1    Definition. 

Multiple  award  contract,  as  used  in 
this  subpart,  means — 

(1)  A  multiple  award  task  order 
contract  entered  into  in  accordance  with 
FAR  16.504(c);  or 

(2)  Any  other  indefinite  delivery, 
indefinite  quantity  contract  that  an 
agency  enters  into  with  two  or  more 
sources  under  the  same  solicitation. 

6.  Section  216.505-70  is  added  to 
read  as  follows: 

21 6.505-70    Orders  for  services  under 
multipie  award  contracta. 

(a)  This  subsection — 

(1)  Implements  Section  803  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2002  (Public  Law  107-107); 
and 

(2)  Applies  to  orders  for  services 
exceeding  $100,000  placed  under 
multiple  award  contracts,  instead  of  the 
procedures  at  FAR  16.505(b)(1)  (see 
Subpart  208.4  for  procedures  applicable 
to  orders  placed  against  FederaJ  Supply 
Schedules). 

(b)  Each  order  for  services  exceeding 
$100,000  must  be  made  on  a 
competitive  basis  in  accordance  with 
paragraph  (c)  of  this  subsection,  unless 
the  contracting  officer  waives  this 
requirement  on  the  basis  of  a  written 
determination  that — 

(1)  One  of  the  circumstances 
described  at  FAR  16.505(b)(2)(i)  through 
(iv)  applies  to  the  order;  or 

(2)  A  statute  expressly  authorizes  or 
requires  that  the  purchase  be  made  from 
a  specified  source. 

(c)  An  order  for  services  exceeding 
$100,000  is  made  on  a  competitive  basis 
only  if  the  contracting  officer — 
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(1)  Provides  a  fair  notice  of  the  intent 
to  make  the  piirchase,  including  a 
description  of  the  work  the  contractor 
must  perform  and  the  basis  upon  which 
the  contracting  officer  will  make  the 
selection,  to  all  contractors  offering  such 
services  under  the  miUtiple  award 
contract;  and 

(2)  Affords  all  contractors  responding 
to  the  notice  a  fair  opportimity  to 
submit  an  offer  and  have  that  offer  fairly 
considered. 


(d)  When  using  the  procedures  in  this 
subsection — 

(1)  The  contracting  officer  should 
keep  submission  requirements  to  a 
minimum; 


(2)  The  contracting  officer  may  use 
streamlined  procedures,  including  oral 
presentations;  and 

(3)  The  competition  requirements  in 
FAR  part  6  and  the  policies  in  FAR 
Subpart  15.3  do  not  apply  to  the 
ordering  process,  but  the  contracting 
officer  must — 

(i)  Develop  placement  procedures  that 
will  provide  each  awardee  a  fair 
opportiuiity  to  be  considered  for  each 
order  and  that  reflect  the  requirement 
and  other  aspects  of  the  contracting 
environment; 

(ii)  Not  use  any  method  (such  as 
allocation  or  designation  of  any 
preferred  awardee)  that  would  not  result 
in  fair  consideration  being  given  to  all 
awardees  prior  to  placing  each  order; 


(iii)  Tailor  the  procedures  to  each 
acquisition; 

(iv)  Include  the  procedures  in  the 
solicitation  and  the  contract;  and 

(v)  Consider  price  or  cost  imder  each 
order  as  one  of  the  factors  in  the 
selection  decision. 

(e)  The  contracting  officer  should 
consider  the  following  when  developing 
the  procedures  required  by  paragraph 
(d)(3)  of  this  subsection: 

(1)  Past  performance  on  earlier  orders 
under  the  contract,  including  quality, 
timeliness,  and  cost  control. 

(2)  Potential  impact  on  other  orders 
placed  with  the  contractor. 

(3)  Minimum  order  requirements. 

[PR  Doc.  02-7785  Filed  3-29-02;  8:45  am] 
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Vol.  67.  No.  62 
Monday.  April  1.  2002 


This  section  of  ttie  FEDERAL  REGISTER 

contains  documents  ottier  ttian  rules  or 
proposed  rules  ttiat  are  applicable  to  ttie 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decis»ons  and 
rulings,  delegations  of  auttxxity.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ttiis 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Servico 

Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Chikkan:  Income  Eligibility  Guidelines 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Notice. 


SUMMARY:  The  Department  announces 
adjusted  income  eligibility  guidelines  to 
be  used  by  State  agencies  in 
determining  the  income  eligibility  of 
persons  applying  to  participate  in  the 
Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC  Program).  These  income 
eligibility  guidelines  are  to  be  used  in 
conjunction  with  the  WIC  Regulations. 
EFFECTIVE  OATS:  July  1,  2002. 
FOR  FURTHER  INFORMATION  COffTACT: 
Debra  Whitford.  Branch  Chief.  Policy 
and  Program  Development  Branch, 
Supplemental  Food  Programs  Division, 
FNS,  USDA.  3101  Park  Center  Drive. 
Alexandria.  Virginia  22302.  (703)  305- 
2730. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  notice  is  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  this  Act. 

Paperwork  Reduction  Act  of  1995 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 


to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  Uie  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  No.  10.557  and  is 
subject  to  the  provisions  of  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V,  48  FR  29112  June  24. 
1983). 

Descriptioii 

Section  17(d)(2)(A)  of  the  Child 
Nutrition  Act  of  1966  (42  U.S.C.  1786 
(d)(2)(A))  requires  the  Secretary  of 
Agriculture  to  establish  income  criteria 
to  be  used  with  nutritional  risk  criteria 
in  determining  a  person's  eligibility  for 
participation  in  the  WIC  Program.  The 
law  provides  that  persons  will  be 
income  eligible  for  the  WIC  Program 
only  if  they  are  members  of  families  that 
satisfy  the  income  standard  prescribed 
for  reduced-price  school  meals  under 
section  9(b)  of  the  National  School 
Lunch  Act  (42  U.S.C.  1758(b)).  Under 
section  9fb).  the  income  limit  for 
reduced-price  school  meals  is  185 
percent  of  the  Federal  poverty 
guidelines,  as  adjusted. 

Section  9(b)  also  requires  that  these 
guidelines  be  revised  annually  to  reflect 
changes  in  the  Consimier  Price  Index. 
The  annual  revision  for  2002  was 
published  by  the  Department  of  Health 
and  Human  Services  (DHHS)  at  67  FR 
6931,  February  14.  2002.  The  guidelines 
published  by  DHHS  are  referred  to  as 
the  poverty  guidelines. 

Section  246.7(d)(1)  of  the  WIC 
regulations  specifies  that  State  agencies 
may  prescribe  income  guidelines  either 
equaling  the  income  guidelines 
established  under  section  9  of  the 
National  School  Lunch  Act  for  reduced- 
price  school  meals  or  identical  to  State 
or  local  guidelines  for  bee  or  reduced- 
price  health  care.  However,  in 
conforming  WIC  income  guidelines  to 
State  or  local  health  care  guidelines,  the 
State  cannot  establish  WIC  guidelines 


which  exceed  the  guidelines  for 
reduced-price  school  meals,  or  which 
are  less  than  100  percent  of  the  Federal 
poverty  guidelines.  Consistent  with  the 
method  used  to  compute  income 
eligibility  guidelines  for  reduced-price 
meals  under  the  National  School  Lunch 
Program,  the  poverty  guidelines  were 
multiplied  by  1.85  and  the  results 
rounded  upward  to  the  next  whole 
dollar. 

At  this  time  the  Department  is 
publishing  the  maximum  and  minimimi 
WIC  income  eligibility  guidelines  by 
household  size  for  the  period  July  1, 
2002,  through  June  30.  2003.  Consistent 
with  section  17(f)(17)  of  the  Child 
Nutrition  Act  of  1966  (42  U.S.C. 
786(0(17)),  a  State  agency  may 
implement  the  revised  WIC  income 
eligibility  guidelines  conciurently  with 
the  implementation  of  income  eligibility 
guidelines  under  the  Medicaid  program 
established  under  Title  XIX  of  the  Social 
Security  Act  (42  U.S.C.  1396,  et  seq.). 
State  agencies  may  coordinate 
implementation  with  the  revised 
Medicaid  guidelines,  but  in  no  case  may 
implementation  take  place  later  than 
July  1.  2002.  State  agencies  that  do  not 
coordinate  implementation  with  the 
revised  Medicaid  guidelines  must 
implement  the  WIC  income  eligibility 
guidelines  on  July  1,  2002.  The  first 
table  of  this  notice  contains  the  income 
limits  by  household  size  for  the  48 
contiguous  States,  the  District  of 
Colimibia  and  all  Territories,  including 
Guam.  Because  the  poverty  guidelines 
for  Alaska  and  Hawaii  are  higher  than 
for  the  48  contiguous  States,  separate 
tables  for  Alasl^  and  Hawaii  have  been 
included  for  the  convenience  of  the 
State  agencies.  The  text  of  the  table 
showing  income  eligibility  guidelines 
appears  as  an  appendix  at  the  end  of 
this  notice. 

Authority:  42  U.S.C.  1786 
Dated:  March  16,  2002. 
Ruthie  lackson. 
Acting  Administrator. 

Appendix  to  Notice — ^Income  Eligibility 
Guidelines 
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DEPARTMENt  OF  AGRICULTURE 
Forest  ServiM 

Ml  Ashland  Ski  Area  Expansion, 
Rogue  River  Natlonai  Forest,  Jackaon 
County,  OR   ' 

AGENCY:  Forest  Service,  USDA. 
ACTKM:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


summary:  The  USDA,  Forest  Service 
will  prepare  an  environmental  impact 
statement  (EIS)  to  docimient  the 
analysis  and  disclose  the  environmental 
impacts  of  a  proposal  to  expand  the  Mt. 
Ashland  Ski  Area  (MASA).  The  project 
area  is  located  approximately  7  miles 
south  of  Ashland,  Oregon,  within  the 
Siskiyou  Mountains  in  Southern 
Oregon.  The  proposed  expansion  would 
include  construction  of  two  chairlifts. 
two  surface  lifts,  and  approximately  73 
acres  of  associated  new  ski  nm  terrain 
primarily  within  the  western  half  of  the 
Special  Use  Permit  area.  There  would  be 
an  additional  1 1  acres  of  clearing  for  lift 
corridors,  widening  of  existing  runs, 
and  staging  areas.  In  addition,  expanded 
features  would  include  a  tubing  facility 
in  the  southern  portion  of  the  permit 
area;  three  guest  services  buildings,  a 
yurt,  additional  night  lighting; 
additional  maintenance  access  road 
segments;  additional  power,  water  lines 
and  storage  tanks,  sewer  lines;  an 
additionid  snow  fence,  and  an  increase 
in  parking  by  220  spaces.  Additional 
watershed  restoration  projects  would  be 
implemented,  including  structural 
storm  water  control,  and  non-structural' 
controls,  such  as  the  placement  of 
coarse  woody  material.  The  proposed 
projects  would  be  implemented  and 
financed  by  the  Mt.  Ashland 
Association  (MAA)  as  soon  as  possible 
after  Forest  Service  authorization. 
Overall  completion  may  take  10  or  more 
years.  The  agency  will  give  notice  of  the 
full  environmental  analysis  and 
decision  making  process  on  the 
proposed  expansion  so  interested  and 
affected  members  of  the  public  may 
participate  and  contribute  in  the  final 
decision. 

DATES:  Additional  comments 
concerning  the  scope  of  this  analysis 
should  be  received  by  May  3,  2002. 

AOORESSES:  Submit  additional  written 
comments  to  Linda  Ehiffy,  District 
Ranger,  Ashland  Ranger  District,  Rogue 
River  National  Forest,  645  Washington 
Street,  Ashland.  Oregon,  97520. 


FOR  FURTHER  MF0RMAT10N  CONTACT: 

Linda  Duffy  or  Steve  Johnson,  Ashland 
Ranger  District,  Rogue  River  National 
Forest,  645  Washington  Street,  Ashland, 
Oregon,  97520.  Telephone  (541)  482- 
3333;  FAX  (541)  858-2402. 
SUPPI.EMENTARY  WIFORMATION:  This  site 
specific  EIS  will  focus  on  a  project 
proposal  for  expansion  within  the 
existing  ski  permit  area.  A  draft  EIS  was 
released  in  February  2000,  dociunenting 
detailed  analysis  of  three  alternatives 
including  No-Action.  Extraordinary 
public  response  on  that  draft  EIS  has 
caused  the  Forest  Service  to  conduct 
additional  analysis  that  will  result  in  a 
new  environmental  impact  statement. 
The  new  EIS  will  result  in  an  analysis 
that  reflects  active  citizen  participation 
and  improves  the  range  of  alternatives 
considered  in  detail.  This  process  is 
designed  as  a  continuation  of  the 
ongoing  environmental  analysis  and  all 
input  previously  received  will  be 
utilized  in  the  formulation  of  the  new 
EIS.  The  stated  purpose  and  need  is 
modified  from  the  February  2000  draft 
EIS.  The  proposal,  as  received  from 
MAA.  has  also  been  modified  to  reflect 
further  refinements  that  reduce 
environmental  impacts.  The 
environmental  analysis  will  consider 
and  include  new  information  or 
changed  circumstances  since  the 
programmatic  decision  on  the  "Master 
Plan"  was  made  in  1991,  including  an 
action  partially  contained  within  an 
inventoried  roadless  area. 

In  a  1991  Record  of  Decision  (ROD) 
and  final  EIS,  the  Forest  Service  decided 
that  expanding  the  Mt.  Ashland  Ski 
Area  (MASA)  was  an  appropriate  use  of 
National  Forest  System  Lands.  In  this 
ciinent  EIS  process,  the  Forest  Service 
is  responding  to  a  modified  request 
(March  2002)  by  Mt.  Ashland 
Association  (MAA)  to  allow 
construction  of  some  of  the  expanded 
ski  focilities  programmatically  approved 
in  1991.  MAA  believes  that  operations 
and  economic  viability  at  the  MASA 
would  be  enhanced  by  construction  of 
proposed  new  facilities,  which  are 
intended  to  bring  the  ski  area  up  to  date 
relative  to  ski  industry  terrain  and  safety 
standards.  The  Forest  Service  agrees 
that  this  overall  need  exists  and  has 
agreed  to  consider  options  for  meeting 
this  need.  The  Forest  Service  and  MAA 
have  cooperatively  determined  six 
specific  purpose  elements  for  ski  area 
expansion  at  the  MASA  at  this  time. 
Piurpose  1  is  terrain  balance  and 
diversity,  including:  develop  a  balance 
of  terrain  by  ability  level,  develop 
suitable  terrain  for  beginners,  provide 
accessibility  of  existing  lower  level 
terrain,  increase  terrain  for  special 


programs  and  competitions,  increase 
diversity  of  non-traditional  terrain,  and 
provide  recreational  opportunities  for 
non-skiers.  Purpose  2  is  guest  access 
and  circulation  including:  enhance  lift 
access  and  skier  density,  and  improve 
access  to  facilities.  Purpose  3  is  update 
and  balance  guest  services  and  facilities 
including:  enhance  guest  experience  by 
updating  the  quality  of  existing  skier 
services,  and  provide  additional  guest 
services  to  improve  accessibility. 
Piupose  4  is  skier  safety  including: 
enact  improvements  that  provide  for 
and  improve  user  safety.  Purpose  5  is 
economic  viability  and  longevity 
including:  augment  and  modernize 
existing  facilities  to  provide  an 
economically  viable  and  stable  ski  area, 
and  provide  a  quality  recreation 
experience  appealing  to  the  broadest 
spectrum  of  the  skiing  and 
snowboarding  market.  Purpose  6  is 
watershed  restoration  including: 
implement  restoration  projects  to 
maintain  or  improve  the  trend  of 
recovering  "watersheds . 

Concurrent  with  the  analysis  of  the 
Proposed  Action  imder  NEPA.  the 
Forest  Service  will  document  several 
non-significant  Forest  Plan 
Amendments  to  make  the  Land  and 
Resource  Management  Plans  for  the 
Rogue  River  and  Klamath  National 
Forests,  consistent  with  the  decision 
reached  in  the  1991  ROD/final  EIS. 

Based  on  extensive  previous  scoping, 
analysis  and  public  comment  received 
on  the  February  2000  draft  EIS,  a 
preliminary  site  specific  list  of  project 
issues  has  been  devel6ped.  The 
significant  issue  categories  that  will  be 
used  to  develop  the  range  of  alternatives 
in  the  forthcoming  draft  EIS  include: 
Effects  on  Water  Quality.  Effects  to 
Wetlands  and  Riparian  Reserves.  Effects 
to  Englemann  Spruce,  Effects  to  Mt. 
Ashland  Lupine  and  Henderson's 
Horkelia,  E^cts  Associated  with 
Human  Social  Values,  and  Effects 
Associated  with  Economics. 

Based  on  extensive  public  input  and 
detailed  field  siuvey  and  analysis 
conducted  by  ski  area  planners,  the 
following  five  alternatives  will  be 
analyzed  in  detail  (at  a  minimum)  in  the 
forthcoming  draft  EIS:  No- Action  (as 
required  by  NEPA.  the  Proposed  Action 
(based  on  a  revised  proposal  received 
from  Mt.  Ashland  Association),  an 
alternative  to  the  Proposed  Action  in  the 
Middle  Fork  Ashland  Creek  area  that 
addresses  a  reduced  impact  to 
Englemann  spruce  and  wetlands,  an 
expansion  alternative  based  on 
development  of  additional  facilities 
sited  in  the  "Knoll"  area,  and  an 
alternative  that  would  primarily  expand 
ski  area  facilities  in  areas  already 
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developed  (current  facility  expansion). 
The  legal  location  description  for  all 
actions  being  considered  is  T.  40  S.,  R. 
1  E.,  in  sections  15. 16, 17,  20,  21,  and 
22,  W.M.,  Jackson  County,  Oregon. 

Comments  received  on  the  draft  EIS 
will  be  considered  in  the  prepeiration  of 
the  final  EIS.  The  draft  EIS  is  now 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  review  in 
July  2002.  The  comment  period  on  the 
draft  EIS  will  be  45-days  from  the  date 
EPA  publishes  the  Notice  of  Availability 
in  the  Federal  Register.  At  the  end  of 
the  comment  period  on  the  draft  EIS, 
comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  EIS.  The  final  EIS  is 
scheduled  to  be  completed  by  fall  2002. 

Comments  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Conunents  submitted  einonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  defied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
nimiber  of  days. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  drah 
EISs  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewer's 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC, 
435  U.S.  519.  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage,  but  that  are 
not  raised  until  completion  of  the  final 
EIS.  may  be  waived  or  dismissed  by  the 
courts.  CityAngoon  v.  Model,  803  F.  2d 
1016.  1022  (9th  Cir,  1986)  and 


Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 

The  Forest  Service,  Rogue  River 
National  Forest,  is  the  Lead  Agency  for 
this  EIS.  The  Forest  Supervisors  of  the 
Rogue  River  and  Klamath  National 
Forests  are  the  Responsible  Officials. 
The  Responsible  Officials  will  consider 
the  comments,  responses  to  the 
comments,  environmental  consequences 
discussed  in  the  final  EIS,  and 
applicable  laws,  regulations,  and 
policies.  The  Responsible  Officials  will 
document  the  Mt.  Ashland  Ski  Area 
Expansion  decision  and  the  rationale  for 
the  decision  in  a  Record  of  Decision 
(ROD).  The  Forest  Service  decision  will 
be  subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  Part  215). 

Dated:  March  25,  2002.  ' 

Thomas  K.  Reilly. 
Acting  Forest  Supervisor. 
(PR  Doc.  02-7759  Filed  3-29-02;  8:45  am] 
BILUNG  COOE  3410-11-M 


DEPARTIMENT  OF  AGRICULTURE 

Forest  Service 

South  Mt.  Baker-Snoqualmie  Resource 
Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  South  Mt.  Baker- 
Snoqualmie  Resource  Advisory 
Committee  (RAC)  will  meet  Thursday, 
April  25,  2002,  at  the  Washington  State 
University  Puyallup  Research  and 
Extension  Center,  7612  E.  Pioneer  Way. 
Puyallup.  WA  98371-4998. 


The  meeting  will  begin  at  9  a.m.  and 
continue  until  about  4:00  p.m.  Agenda, 
items  to  be  covered  include:  (1) 
Backgroimd  for  the  Secure  Rural 
Schools  and  Conmiunity  Self- 
Determination  Act  of  2000,  (2) 
Organization  and  future  program  of 
work  for  the  South  Mt.  Baker- 
Snoqualmie  Resource  Advisory 
Committee. 

All  South  Mt.  Baker-Snoqualmie 
Resource  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 

The  South  Mt.  Baker-Snoqualmie 
Resource  Advisory  Committee  advises 
King  and  Pierce  Counties  on  projects, 
reviews  project  proposals,  and  makes 
reconunendations  to  the  Forest 
Supervisor  for  projects  to  be  funded  by 
Title  n  dollars.  The  South  Mt.  Baker- 
Snoqualmie  Resource  Advisory 
Committee  was  established  to  carry  out 
the  requirements  of  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Penny  Sundblad,  Management 
Specialist,  USDA  Forest  Service,  Mt. 
Baker-Snoqualmie  National  Forest,  810 
State  Route  20,  Sedro  WooUey, 
Washington  98284  (360-856-5700, 
Extension  321). 

Dated:  March  26,  2002. 
RonDeHart, 

Acting  Designated  Federal  Official. 

[PR  Doc.  02-7758  Filed  3-29-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Little  Wood  River  Irrigation  District, 
Gravity  Pressurized  irrigation  Delivery 
System,  Blaine  County,  ID 

agency:  Natuural  Resources 
Conservation  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Enviroiunental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  part  650);  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  being  prepared  for  a  federally  assisted 
proposed  project  by  the  Little  Wood 
River  Irrigation  District,  Blaine  Coujity, 
Idaho. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Sims.  State  Conservationist, 
Natural  Resources  Conservation  Service, 
9173  W.  Barnes  Dr.,  Suite  C.  Boise. 
Idaho,  83709-1574,  telephone:  208- 
378-5700. 

SUPPI^MENTARY  INFORMATION:  The 
preliminary  information  of  this  federally 
assisted  proposed  action  indicates  that 
the  project  may  cause  significant  local, 
regional,  or  national  impacts  on  the 
environment.  As  a  result  of  these 
findings,  Richard  Sims,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is 
needed  for  this  project. 

The  Little  Wood  River  Irrigation 
District  objectives  include  water  and 
energy  savings,  public  safety,  and 
energy  generation.  The  proposed  project 
would  convert  the  open  canal  irrigation 
delivery  system  to  a  closed,  gravity 
pressxuized  delivery  system  and 
includes  a  hydroelectric  generating 
facility.  Alternatives  under 
consideration  to  reach  these  objectives 
include:  No  Action,  Concrete  Lined 
Canals,  Gravity  Pressurized  Irrigation 
Delivery  System,  and  Gravity 
Pressurized  Irrigation  Delivery  System 
with  Hydroelectric  Generation. 

A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Natural  Resources 
Conservation  Service  invites 
participation  and  consultation  of 
agencies  and  individiials  that  have 
special  expertise,  legal  jurisdiction,  or 
interest  in  the  preparation  of  the  draft 
environmental  impact  statement. 

NRCS  will  hold  public  scoping 
meetings  in  Carey,  Idaho,  to  determine 
the  scope  of  the  evaluation  of  the 
proposed  action.  Further  information  on 
the  proposed  action  or  future  public 
meetings  may  be  obtained  from  Richard 
Sims,  State  Conservationist,  at  the  above 
address  or  telephone  208-378-5700. 

Dated:  March  11,2002. 
Joyce  Swartzendruber, 
Acting  State  Conservationist. 
IFR  Doc.  02-7787  Filed  3-29-02;  8:45  ami 
aiLUNQ  COM  3210-16-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Admlniatration 

Export  Trade  Certificate  of  Review 

action:  Notice  of  application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 


Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
simimarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeftey  C.  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration,  by 
telephone  at  (202)  482-5131  (this  is  not 
a  toll-free  number)  or  e-mail  at 
oetca@ita.doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  An  Export 
Trade  Certificate  of  Review  protects  the 
holder  and  the  members  identified  in 
the  Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the 
Export  Trading  Company  Act  of  1982 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 
nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five  (5) 
copies,  plus  two  (2)  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1104H,  Washington. 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  However,  nonconfidential 
versions  of  the  conunents  will  be  made 
available  to  the  applicant  if  necessary 
for  determining  whether  or  not  to  issue 
the  Certificate.  Conunents  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  application 
nvunber  02-00001."  A  summary  of  the 
application  follows. 


Summary  of  the  Application 

Applicant:  ROCACO  INC.,  dba  REIS 
Network  &  World  Business  Exchange 
Network.  5777  W.  Century  Blvd.,  Suite 
300.  Los  Angeles,  California  90045. 

Contact:  Roosevelt  Roby.  Founder  and 
Chairman. 

Telephone:  (310)  829-2606. 

Application  No.:  02-00001. 

Date  Deemed  Submitted:  March  18. 
2002. 

Members  (in  addition  to  applicant): 
The  REIS  Foundation,  Los  Angeles,  CA. 

ROCACO  INC..  dba  REIS  Network  and 
World  Business  Exchange  Network 
seeks  a  Certificate  to  cover  the  following 
specific  Export  Trade,  Export  Markets, 
and  Export  Trade  Activities  and 
Methods  of  Operations. 

Export  Trade 

1.  Products 
All  products. 

2.  Services 

All  services.  V 

3.  Technology  Rights 

Technology  Rights,  including,  but  not 
limited  to,  patents,  trademarks, 
copyrights  and  trade  secrets  that  relate 
to  Products  and  Services. 

4.  Export  Trade  Facilitation  Services 

Export  Trade  Facilitation  Services 
include  professional  services  in  the 
areas  of  government  relations  and 
assistance  with  state  and  federal 
programs;  foreign  trade  and  business 
protocol;  consiUting;  market  research 
and  analysis;  collection  and 
dissemination  of  information  on  trade 
opportunities;  marketing;  negotiations;  • 
joint  ventures;  export  management; 
export  licensing;  advertising; 
docimientation  and  services  related  to 
compliance  with  customs  requirements; 
insurance  and  financing;  trade  show 
exhibitions  and  seminars;  organizational 
development;  management  and  labor 
strategies;  transfer  of  technology  and 
facilitating  transportation  and  shipping. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Colimibia.  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Applicant  seeks  to  have  the  following 
export  conduct  certified: 

1.  To  promote  all  Products  and 
Services  suitable  for  Export  Trade; 

2.  To  recruit  and  train  individuals, 
companies  and  entrepreneurs  on  the 
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methods  of  facilitating  the  exportation 
of  goods  and  service  produced  in  the 
U.S.; 

3.  To  stimulate  productive  business 
attitudes  and  create  well-developed 
export  trade  intermediaries; 

4.  To  assist  in  creating  and 
maintaining  manufacturing  and  other 
trade  related  jobs  to  achieve  economies 
of  scale  and  acquire  expertise  enabling 
them  to  export  goods  and  services 
profitably; 

5.  To  participate  in  those  activities  of 
State  and  local  government  authorities 
which  initiate,  facilitate  or  expand 
exports  of  goods  and  services  for  the 
expansion  of  total  U.S.  exports;  as  well 
as  for  experimentation  in  the 
development  of  innovative  export 
programs  keyed  to  loccd.  State  and 
regioneil  economic  needs; 

6.  Be  able  to  draw  upon  the  resources, 
expertise  and  knowledge  of  the  United 
States  banking  system,  both  in  the  U.S. 
and  abroad; 

7.  Work  closely  with  the  Department 
_of  Commerce  for  the  development  and 

promotion  of  U.S.  exports,  and 
especially  for  facilitating  the  export  of 
finished  products  by  U.S. 
manufactiuers; 

8.  Promote  Technology  Rights, 
including,  but  not  limited  to,  patents, 
trademarks,  copyrights,  and  trade 
secrets,  that  relate  to  Products  and 
Services; 

9.  Provide  Export  Trade  Facilitation 
Services  (as  they  relate  to  the  Export  of 
Products,  Services,  and  Technology 
Rights); 

10.  With  respect  to  the  sale  of 
Products  and  Services,  licensing  of 
Technology  Rights  and  provisions  of 
Export  Trade  Facilitation  Services, 
Applicant  may: 

a.  Develop  Export  Trading  Companies 
who  provide  and/or  arrange  for  the 
provisions  of  Export  Trade  Facilitation 
Services; 

b.  Engage  in  promotional  and 
marketing  activities  and  collect 
information  on  trade  opportunities  in 
the  Export  Markets  and  distribute  such 
information  to  clients; 

c.  Enter  into  exclusive  and/ or  non- 
exclusive licensing  and/or  sales 
agreements  with  Suppliers  for  the 
export  of  Products.  Services,  and/or 
Technology  Rights  in  Export  Markets; 

d.  Enter  into  exclusive  and/ or  non- 
exclusive agreements  with  distributors 
and/or  sales  representatives  in  Export 
Markets; 

e.  Allocate  export  sales  or  divide 
Ebcport  Markets  among  Suppliers  for  the 
sale  and/or  licensing  of  Products. 
Services,  and/or  Technology  Rights; 

f.  Allocate  export  orders  among 
Suppliers. 


11.  Applicant  may: 

a.  Establish  the  price  of  Products. 
Services,  and/or  Technology  Rights  for 
sales  and/or  licensing  in  Export 
Markets; 

b.  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights;  or 

c.  Enter  into  contracts  for  shipping. 

12.  Applicant  and  individual 
Suppliers  may  regularly  exchange 
information  on  a  one-on-one  basis 
regarding  that  Supplier's  inventories 
and  near-term  production  schedules  in 
order  that  the  availability  of  Products 
for  export  can  be  determined  and 
effectively  coordinated  by  applicant 
with  its  distributor  trainees  in  Export 
Markets. 

Definitions 

1.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and/or  Service. 

Dated:  March  27,  2002. 
Jeffrey  C.  Anspacher, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

(FR  Doc.  02-7786  Filed  3-29-02;  8:45  am] 

BILUNO  COOE  3S10-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  060600B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Individual  Rshing 
Quota  Program 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Annoimcement  of  approval  of 

data  collection.      •> 

SUMMARY:  NMFS  is  announcing  the 
approval  of  information  collection 
requirements  under  the  Individual 
Fishing  Quota  (IFQ)  Program,  first,  for 
gear  type  as  an  additional  question  on 
the  landing  report  and,  second,  for 
annual  updates  on  the  status  of 
corporations,  partnerships,  and  other 
collective  entities  holding  IFQ  quota 
shares.  National  Marine  Fisheries 
Service 

DATES:  Effective  April  1 ,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden,  907-586-7008. 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements  for 
§§  679.5(l)(2)(vi)  and  679.42(j)(6).  which 
were  contained  in  the  final  rule  to 
amend  regulations  implementing  the 


IFQ  Program  for  the  Pacific  halibut  and 
sablefish  fixed  gear  fisheries  in  and  off 
Alaska  (67  FR  27908,  May  21,  2001) 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB)  on 
March  11,  2002,  in  the  renewal  of  OMB 
control  number  0648-0272. 

Dated:  March  26.  2002. 
John  H.  Dunnigan. 

Director  Office  of  Sustainable  Fisheries, 

National  marine  Fisheries  Service. 

(FR  Doc.  02-7812  Filed  3-29-02;  8:45  am] 

BHJJNG  COOE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  022702A] 

Nominations  for  the  Marine  Fisheries 
Advisory  Committee  (MAFAC) 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  request  for 

nominations. 

SUMMARY:  The  Marine  Fisheries 
Advisory  Committee  (the  "Conunittee") 
is  the  only  Federal  Advisory  Committee 
with  the  responsibility  to  advise  the 
Secretary  of  Commerce  (the  "Secretary") 
on  all  matters  concerning  living  marine 
resources  that  are  the  responsibility  of 
the  Department  of  Commerce.  The 
Committee  makes  recommendations  to 
the  Secretary  to  assist  in  the 
development  and  implementation  of 
Departmental  regulations,  policies  and 
programs  critical  to  the  mission  and 
goals  of  the  National  Marine  Fisheries 
Service  (the  "Agency").  The  Committee 
is  composed  of  leaders  in  the 
commercial,  recreational, 
environmental,  academic,  state,  tribal, 
and  consumer  interests  from  the 
nation's  coastal  regions.  The 
Department  of  Conunerce  is  seeking  up 
to  ten  highly  qualified  individuals 
knowledgeable  about  fisheries  and 
living  marine  resources  to  serve  on  the 
Committee. 

DATES:  Nominations  must  be   . 
postmarked  on  or  before  May  16,  2002. 
ADDRESSES:  Nominations  should  be  sent 
to  MAFAC,  Office  of  Constituent 
Services'.  NMFS,  1315  East- West 
Highway.  14743,  Silver  Spring. 
Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  Bryant,  Designated  Federal 
Official;  telephone  (301)713-9501  xl71. 
E-mail:  Laurel.Bryant@noaa.gov. 
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SUPPLEMENTARY  INFORMATION:  The 
establishment  of  MAFAC  was  approved 
by  the  Secretary  on  December  28,  1970. 
and  initially  chartered  under  the 
Federal  Advisory  Committee  Act,  5, 
U.S.C.  App.2.  on  February  17, 1971.  The 
Committee  meets  twice  a  year  with 
supplementary  subcommittee  meetings 
as  determined  necessary  by  the 
Secretary.  Individuals  serve  for  a  term  of 
3  years  for  no  more  than  two 
consecutive  terms  if  reappointed.  No 
less  than  15  and  no  more  than  21 
individuals  may  serve  on  the 
Committee.  Membership  is  comprised  of 
highly  qualified  individuals 
representing  conunercial  and 
recreational  fisheries  interests, 
environmental  organizations,  academic 
institutions,  governmental,  tribal  and 
consumer  groups  from  a  balance  of 
geographical  regions,  including  the 
Hawaii  and  the  Pacific  Islands,  and  the 
U.S.  Virgin  Islands. 

Nominations  are  encouraged  from  all 
interested  parties  involved  with  or 
representing  interests  affected  by  the 
Agency's  actions  in  managing  living 
marine  resources.  Nominees  should 
possess  demonstrable  expertise  in  a 
field  related  to  the  management  of  living 
marine  resources  and  be  able  to  fulfill 
the  time  commitments  required  for  two 
meetings  aimually. 

A  MAFAC  member  cannot  be  a 
Federal  agency  employee  or  a  member 
of  a  Regional  Fishery  Management 
Council.  Selected  candidates  must  have 
seciuity  checks  and  complete  financial 
disclosure  forms.  Membership  is 
voluntary,  and  except  for  reimbursable 
travel  and  related  expenses,  service  is  . 
without  pay. 

Each  submission  should  include  the 
submitting  person's  or  organization's 
name  and  affiliation,  a  cover  letter 
describing  the  nominee's  qualifications 
and  interest  in  serving  on  the 
Committee,  a  curriculum  vitae  or 
resume  of  nominee,  and  no  more  than 
three  supporting  letters  describing  the 
qualifications  of  the  nominee.  Self 
nominations  are  acceptable.  The 
following  contact  information  should 
accompany  each  nominee's  submission: 
name,  address,  phone  number,  fax 
number,  and  e-mail  address  if  available. 

Nominations  should  be  sent  to  (see 
ADDRESSES)  and  nominations  must  be 
received  by  (see  DATES).  The  full  text  of 
the  Committee  Charter  and  its  current 
membership  can  be  viewed  at  the 
Agency's  web  page  at 
www.nmfs.noaa.gov/mafac.htm. 


Dated:  March  4.  2002. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(PR  Doc.  02-7811  Filed  3-29-02;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  030702A] 

Small  Talces  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Seismic  Reflection  Data  off  Soutttem 
California 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  application 
and  proposed  authorization  for  a  small 
take  authorization;  request  for 
comments. 

summary:  NMFS  has  received  a  request 
from  the  U.S.  Geological  Survey  (USGS) 
for  an  authorization  to  take  small 
numbers  of  marine  mammals  by 
harassment  incidental  to  collecting 
marine  seismic  reflection  data  to 
investigate  the  landslide  and  earthquake 
hazards  off  Southern  California.  Under 
the  Marine  Mammal  Protection  Act 
(MMPA),  NMFS  is  requesting  comments 
on  its  proposal  to  authorize  the  USGS  to 
incidentally  take,  by  harassment,  small 
numbers  of  marine  mammals  in  the 
above  mentioned  area  during  Jime, 
2002. 

DATES:  Comments  and  information  must 
be  received  no  later  than  May  1,  2002. 
ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Ckinna  Wieting.  Chief,  Marine  Manunal 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3225.  A  copy  of  the  application, 
which  includes  a  list  of  references  used 
in  this  document,  and  other  documents 
referenced  herein  may  be  obtained  by 
writing  to  this  address  or  by  telephoning 
one  of  the  contacts  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources.  NMFS,  (301)  713- 
2055.  or  Christina  Fahy.  NMFS.  562- 
96Q-4023. 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Conunerce  to  allow, 
upon  request,  the  incidental,  but  not 


intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
urunitigable  adverse  impact  on  the 
availability  of  the  species  or  stock{s)  for 
subsistence  uses,  and  if  the  permissible 
methods  of  taking  and  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such-takings  are  set  forth. 
NMFS  has  defined  "negligible  impact" 
in  50  GFR  216.103  as  "an  impact 
resulting  from  the  specified  activity  that 
cannot  be  reasonably  expected  to.  and  is 
not  reasonably  likely  to,  adversely  affect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  defines  "harassment"  as: 

Any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild;  or  (ii)  has  the  potential  to  disturb  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of 
an  application  followed  by  a  30-day 
public  notice  and  comment  period  on 
any  proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

The  USGS  proposes  to  conduct  a 
high-resolution  seismic-reflection 
survey  offshore  bom  southern  California 
for  two  weeks  during  June  2002.  The 
USGS  will  collect  this  seismic-reflection 
data  to  investigate  the  hazards  posed  by 
landslides,  tsunamis,  and  potential 
earthquake  faults  in  the  nearshore 
region  from  Ventura  to  Santa  Barbara, 
CA.  This  task  is  part  of  a  multiyear 
hazard  analysis  that  requires  high- 
resolution,  seismic-reflection  data  using 
several  acoustic  sources.  In  addition,  a 
few  days  of  survey  time  will  be  used  to 
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conduct  a  seafloor  imaging  survey  in 
support  of  environmental  studies  in  the 
area  offshore  Pt.  Conception. 

The  USGS  plans  to  collect  seismic- 
reflection  data  using  three  basic 
instrument  systems: 

(1)  A  Himtec""^  or  a  Geopulse""^ 
boomer  soimd-source  to  collect  high- 
resolution  seismic-reflection  data  of  the 
sub-seafloor; 

(2)  A  high-resolution  multi-channel 
system  for  which  the  primary  source 
will  be  either  a  2-kilo-Ioule  (kj)  sparker 
system  for  shallow  water  or  a  small  GI 
airgim  in  deeper  water.  The  type  of 
sparker  to  be  used  will  depend  on  the 
residts  of  a  sparker  feasibility  study 
completed  earlier  this  year  in  the 
Seattle.  Washington  area.  A  250-m-long 
(820.2-ft)  hydrophone  streamer  is  used 
for  both  multi-channel  sources. 

(3)  A  Klein  sidescan  sonar  for  the 
environmental  survey  off  Pt. 
Conception.  CA. 

The  high-resolution  Huntec''"'^ 
boomer  system  uses  an  electrically 
powered  sound  source  that  is  towed 
behind  the  ship  at  depths  between  30  m 
(98.4  ft)  and  160  m  (525  ft)  below  the 
sea  surface.  The  hydrophone  arrays  for 
listening  are  attached  to  the  tow  vehicle 
that  houses  the  sound  source.  The  USGS 
plans  to  use  the  Huntec''"'^  primarily  in 
water  depths  greater  than  300  m  (984.2 
ft).  The  system  is  triggered  at  0.5-to 
1.25-second  intervals,  depending  upon 
the  source  tow  depth.  This  system 
provides  detailed  information  about 
stratified  sediment,  so  that  dates 
obtained  from  fossils  in  sediment 
samples  can  be  correlated  with  episodes 
of  fault  offset.  The  sound  pressure  level 
(SPL)  for  the  HuntecTM  unit  is  205  dB 
re  1  (iPa-m  (root-mean-squared  (RMS)). 
The  output-sound  bandwidth  is  0.5  kHz 
to  8  kHz,  with  the  main  peak  at  4.5  kHz. 

The  USGS  plans  to  use  the  surface- 
towed  GeopulseTM  boomer  system  in 
the  shallow  water  parts  of  the  survey 
area,  typically  in  water  depths  from  20 
m  to  300  m  (65.6  to  984.2  ft).  The  soimd 
source  consists  of  two  Geopulse  5813A 
boomer  plates  mounted  on  a  catamaran 
sled  built  in-house.  The  catamaran  is 
towed  just  behind  the  vessel,  while  the 
5-m-long  (16.4-ft)  hydrophone  streamer 
is  usually  towed  from  a  boom  on  one 
side  of  the  vessel.  The  source  level  for 
the  Geopulse  is  204  dB  re  1  ^Pa-m 
(RMS),  and  its  effective  bandwidth  is 
about  0.75  to  3.5  kHz.  The  firing  rate  is 
generally  0.5  to  1  second  interval. 

The  primary  sound  source  for  the 
high-resolution  multi-channel  system 
will  be  a  2.0  kJ  sparker  system  such  as 
the  SQUID  2000^'^  minisparker  system 
manufactured  by  Applied  Acoustic 
Engineering,  Inc.  This  minisparker 
includes  electrodes  that  are  moimted  on 


a  small  pontoon  sled.  The  electrodes 
simultaneously  discharge  electric 
ciirrent  through  the  seawater  to  an 
electrical  ground.  This  discharge  creates 
an  acoustic  signal.  The  pontoon  sled 
that  supports  the  minisparker  is  towed 
on  the  sea  surface,  approximately  5 
meters  (16.4  ft)  behind  the  ship. 

Source  characteristics  of  the  SQUID 
2000"^*^  provided  by  the  manufacturer 
show  an  SPL  of  209  dB  re  1  ^Pa-m 
(RMS).  The  amplitude  spectrum  of  this 
pulse  indicates  that  most  of  the  sound 
energy  lies  between  150  Hz  and  1700 
Hz.  and  the  peak  amplitude  is  at  900  Hz. 
The  output  soimd  pulse  of  the 
minisparker  has  a  duration  of  about  0.8 
ms.  When  operated  at  sea  for  the 
proposed  multichannel  seismic- 
reflection  survey,  the  minisparker  will 
be  discharged  every  1  to  4  seconds. 

The  second  source  for  the  multi- 
channel system  is  a  small  airgim  of 
special  type  called  a  generator-injector, 
or  GI  gun  (trademark  of  Seismic 
Systems.  Inc..  Houston.  TX).  This  type 
of  airgun  consists  of  two  small  airguns 
within  a  single  steel  body.  The  two 
small  airguns  are  fired  sequentially, 
with  the  precise  timing  required  to 
nullify  the  bubble  oscillations  that 
typify  sound  pulses  from  a  single  airgun 
of  common  type.  These  oscillations 
impede  detailed  analysis  of  fault 
structitte.  For  arrays  consisting  of  many 
airguns,  bubble  oscillations  are 
cancelled  by  careful  selection  of  airgim 
sizes.  The  GI  gim  is  a  mini-array  that  is 
carefully  adjusted  to  achieve  the  desired 
bubble  cancellation.  Airgims  and  GI 
guns  with  similar  chamber  sizes  have 
similar  peak  output  pressures.  The  GI 
gim  for  this  survey  has  two  chambers  of 
equal  size  (35  in^)  and  the  gun  will  be 
fired  every  12  seconds.  Compressed  air 
delivered  to  the  GI  gun  will  have  a 
pressure  of  about  3000  psi.  The  gim  will 
be  towed  5  meters  (16.4  ft)  behind  the 
vessel  and  suspended  from  a  float  to 
maintain  a  depth  of  about  1  m  (3.2  ft). 

The  manufactiu«r's  literature 
indicates  that  a  GI  gim  of  the  size  the 
USGS  will  use  has  an  SPL  of  about  220 
dB  re  1  uPa-m  (RMS).  The  GI  gun's 
output  sound  pulse  has  a  duration  of 
about  10  ms.  The  amplitude  spectnmi  of 
this  pulse,  as  shown  by  the 
manufacturer's  data,  indicates  that  most 
of  the  sound  energy  is  at  frequencies 
below  500  Hz.  Field  measurements  by 
USGS  personnel  indicates  that  the  GI 
gun  produces  low-soimd-amplitudes  at 
frequencies  above  500  Hz.  Thus  high- 
amplitude  sound  fit)m  this  source  is  at 
frequencies  that  are  outside  the  main 
hearing  band  of  odontocetes  and 
pinnipeds  (Richardson  et  al.,  1995). 

The  environmental  survey  off  Pt. 
Conception  will  be  accomplished  with 


sidescan-sonar  surveying.  The  system 
that  will  be  used  will  be  the  Klein  3000 
or  the  Klein  2000.  The  Klein  2000 
sidescan  sonar  uses  an  electrically 
powered  sound  source.  In  operation,  the 
sound  source,  or  "fish",  is  towed  behind 
the  research  vessel  at  depths  of  1  to  10 
m  (3.2  to  32.8  ft)  below  the  sea  surface. 
The  unit  emits  a  short  pulse  of  sound 
about  every  0.25  second;  the  interval 
depends  on  the  swath  width  (i.e.,  the 
area  of  seafloor  to  be  imaged).  The    . 
sidescan-sonar  system  measures  the 
return  time  and  intensity  of  echoes  to 
create  a  high-resolution  image  of  the 
seafloor  that  is  similar  to  an  air  photo 
on  land.  The  sidescan  system  has  a 
sound  pressure  level  (SPL)  of  about  210 
dB  re  1  jiPa-m  (RMS).  The  output  sound 
pulse  is  very  short,  with  a  time  duration 
of  less  than  0.1  ms.  The  frequency 
bandwidth  of  the  outgoing  signal  is 
lOOkHz  or  500  kHz. 

The  Klein  3000  is  a  system  that  has 
just  been  developed  and  its  operating 
frequencies  are  128kHz  and  445  kHz. 
The  SPL  for  these  frequencies  are  212 
dB  re  1  uPa-m  (RMS)  for  the  125  kHz 
and  200  dB  re  1  jiPa-m  (RMS)  for  the 
455  kHz  source.  The  pulse  lengths  are 
selectable  bom  among  50/100/200/400 
ms. 

The  work  is  planned  for  thirteen  days 
during  June  2002.  The  possible 
operational  window  is  from  mid-May  to 
mid- August  2002.  but  the  preferred  time 
is  early  June.  At  this  time,  the  USGS  is 
in  the  process  of  leasing  a  vessel,  and 
exact  availability  is  not  yet  known.  The 
primary  work  area  (70  percent  of  the 
time)  is  between  Pt.  Dume  and  offshore 
Gaviota.  California,  in  the  western  Santa 
Monica  Basin  and  Santa  Barbara 
Channel.  The  secondary  work  area  is 
offshore  between  Pt.  Conception  and  Pt. 
Arguello  (but  staying  within  30  km  (18.6 
mi)  of  the  coast).  If  authorized,  the 
USGS  will  work  inside  a  small  part  of 
the  Channel  Islands  Marine  Sanctuary. 
Some  work  might  be  attempted  during 
transit  between  the  two  work  areas. 

Description  of  Habitat  and  Marine 
Mammalia  Affected  by  the  Activity 

The  Southern  California  Bight 
supports  a  diverse  assemblage  of  29 
species  of  cetaceans  (whales,  dolphins 
and  porpoises)  and  6  species  of 
pinnipeds  (seals  and  sea  lions).  The 
species  of  marine  mammals  that  are 
likely  to  be  present  in  the  seismic 
research  area  include  the  bottlenose 
dolphin  {Tursiops  truncatus],  common 
dolphin  (Phocoena  phocoena),  killer 
whale  [Orcinus  orca).  Pacific  white- 
sided  dolphin  [Lagenorhynchus 
obliquidens),  northern  right  whale 
dolphin  [Lissodelphis  borealis],  Risso's 
dolphin  {Gmmpus  griseus),  pilot  whales 
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(Globicephala  macrorhynchus).  Dall's 
porpoise  (Pbocoenoides  dalli),  sperm 
whale  [Physeter  macrocephalus), 
humpback  whale  [Megaptera 
novaengliae),  gray  whale  {Eschrichtius 
mbustus),  blue  whale  [Balaenoptera 
musculus).  minke  whale  (Balaenoptera 
acutorostrata),  fin  whales  [Balaenoptera 
physalus),  harbor  seal  [Phoca  vitulina], 
elephant  seal  (Mirounga  angustimstris), 
northern  sea  lion  (Eumetopias  jubatus). 
California  sea  lion  (Zalophus 
calif omianus),  northern  fur  seal 
(Callorhinus  ursinus]  and  sea  otters 
[Enhydra  lutris).  General  information  on 
these  sp>ecies  can  be  found  in  the  USGS 
application  and  in  Forney  et  al.  (2000). 
Forney  et  al.  (2000)  is  available  at  the 
following  URL: 

http://www.nmfs.noaa.gov/prot res/ 

PR2/Stock_Assessment    Program/ 
sars.html  Please  refer  to  these 
documents  for  information  on  these 
species  in  California  waters. 

Potential  Effects  of  Marine  Seismic 
Reflection  Studies  on  Marine  Mammals 

Discussion 

Disturbance  by  acoustic  noise  is  the 
principal  means  of  taking  incidental  to 
this  activity.  Vessel  noise  may  provide 
a  secondary  source.  Also,  the  physical 
presence  of  vessels  could  also  lead  to 
some  non-acoustic  effects  involving 
visual  or  other  cues. 

The  effects  of  imderwater  sounds  on 
marine  mammals  are  highly  variable, 
and  can  be  categorized  as  follows:  (1) 
The  sounds  may  be  too  weak  to  be  heard 
at  the  location  of  the  animal  (i.e.  lower 
than  the  prevailing  ambient  noise  level. 
the  hearing  threshold  of  the  animal  at 
relevant  frequencies,  or  both);  (2)  the 
sounds  may  be  audible  but  not  strong 
enough  to  elicit  any  overt  behavioral 
response;  (3)  the  sounds  may  elicit 
behavioral  reactions  of  variable 
conspicuousness  and  variable  relevance 
to  the  well  being  of  the  animal;  these 
can  raitge  from  subtle  effects  on 
respiration  or  other  behaviors 
(detectable  only  by  statistical  analysis) 
to  active  avoidance  reactions;  (4)  upon 
repeated  exposure,  animals  may  exhibit 
diminishing  responsiveness 
(habituation),  or  disturbance  effects  may 
persist  (the  latter  is  most  likely  with 
sounds  that  are  highly  variable  in 
characteristics,  unpredictable  in 
occurrence,  and  associated  with 
situations  that  the  animal  perceives  as  a 
threat);  (5)  any  soimd  that  is  strong 
enough  to  be  heard  has  the  potential  to 
reduce  (mask)  the  ability  of  marine 
mammals  to  hear  natural  sounds  at 
similar  frequencies,  including  calls  from 
conspecifics  and/or  echolocation 
sounds,  and  environmental  sounds  such 


as  storms  and  surf  noise;  and  (6)  very 
strong  sounds  have  the  potential  to 
cause  either  a  temporary  or  a  permanent 
reduction  in  hearing  sensitivity  (i.e., 
temporary  threshold  shift  (TTS)  or 
permanent  threshold  shift  (PTS), 
respectively).  In  addition,  intense 
acoustic  or  explosive  events  may  cause 
traiuna  to  tissues  associated  with  organs 
vital  for  hearing,  sound  production, 
respiration  and  other  functions.  This 
trauma  may  include  minor  to  severe 
hemorrhage. 

Few  data  on  the  effects  of  non- 
explosive  sounds  on  hearing  thresholds 
of  marine  mammals  have  been  obtained. 
However,  in  terrestrial  mammals  (and 
presumably  in  marine  mammals), 
received  sound  levels  must  far  exceed 
the  animal's  hearing  threshold  for  there 
to  be  any  TTS  and* must  be  even  higher 
for  there  to  be  risk  of  PTS  (Richardson 
et  al.,  1995). 

Depending  upon  ambient  conditions 
and  the  sensitivity  of  the  receptor, 
underwater  sounds  produced  by  seismic 
operations  may  be  detectable  some 
substantial  distance  away  from  the 
activity.  Any  sound  that  is  detectable  is 
(at  least  in  theory)  capable  of  eliciting  a 
distiirbance  reaction  by  a  marine 
maromal  or  masking  a  signal  of 
comparable  frequency.  Harassment  is 
presimied  to  occur  when  marine 
mammals  in  the  vicinity  of  the  acoustic 
source  (or  vessel)  show  a  significant 
behavioral  response  to  the  generated , 
sounds  or  visual  cues. 

Seismic  pulses  are  known  to  cause 
some  species  of  whales,  including  gray 
and  bowhead  whales,  to  behaviorally 
respond  within  a  distance  of  several 
kilometers  (Richardson  etal.,  1995). 
Although  some  limited  masking  of  low- 
frequency  sounds  is  a  possibility  for 
those  species  of  whales  using  low 
frequencies  for  commimication.  the 
intermittent  nature  of  the  acoustic 
pulses  created  by  the  planned  survey's 
instruments  will  limit  the  extent  of 
masking.  Bowhead  whales,  for  example, 
are  known  to  continue  calling  in  the 
presence  of  seismic  survey  soimds,  and 
their  calls  can  be  heard  between  seismic 
pulses  (Richardson  et  al.,  1986). 

When  the  received  levels  of  noise 
exceed  some  behavioral  reaction 
threshold,  cetaceans  will  show 
disturbance  reactions.  The  levels, 
frequencies,  and  types  of  noise  that  will 
elicit  a  response  vary  between  and 
within  species,  individuals,  locations 
and  season.  Behavioral  changes  may  be 
subtle  alterations  in  surface-dive- 
respiration  cycles.  More  conspicuous 
responses,  include  changes  in  activity  or 
aerial  displays,  movement  away  from 
the  sound  source,  or  complete 
avoidance  of  the  area.  The  reaction 


threshold  and  degree  of  response  are 
related  to  the  activity  of  the  animal  at 
the  time  of  the  disturbance.  Whales 
engaged  in  active  behaviors  such  as 
feeding,  socializing  or  mating  are  less 
likely  than  resting  animals  to  show 
overt  behavioral  reactions,  unless  the 
disturbance  is  directly  threatening. 

Hearing  damage  is  not  expectedi  to 
occur  during  the  project.  While  it  is  not 
known  whether  a  marine  mammal  very 
close  to  one  of  the  acoustic  devices 
would  be  at  risk  of  temporary  or 
permanent  hearing  impairment,  TTS  is 
a  theoretical  possibility  for  animals 
within  a  few  hundred  meters 
(Richardson  et  al..  1995).  if  the  SPL  of 
an  acoustic  source  is  of  sufficient 
intensity,  such  as  with  large  seismic 
airgim  arrays.  However,  considering  the 
low  intensity  of  the  proposed  acoustic 
devices,  and  the  planned  monitoring 
and  mitigation  measiues  (described  later 
in  this  document),  which  are  designed 
to  detect  marine  mammals  occurring 
near  the  acoustic  sources  and  to  avoid, 
to  the  greatest  extent  practicable, 
exposing  them  to  sound  pulses  that 
have  any  possibility  of  causing  hearing 
damage,  neither  TTS,  nor  PTS  are 
considered  likely. 

Maximum  Sound-Exposure  Levels  for 
Marine  Mammals 

The  adverse  effects  of  underwater 
sound  on  mammals  have  been 
documented  for  exposure  times  that  for 
up  to  several  minutes,  but  adverse 
effects  have  not  been  documented  for 
the  brief  pulses  typical  of  the 
minisparker  (0.8  ms)  and  the  Himtec 
system  (typically  0.3  ms). 

For  impulse  noise.  NMFS  has 
previously  established  that  activities 
should  avoid,  to  the  greatest  extent 
practicable,  exposing  mysticetes  and 
sperm  whales  to  an  SPL  of  180  dB  re  1 
pPa-m  (RMS)  or  higher.  For  odontocetes 
and  pinnipeds,  activities  should  avoid, 
to  the  greatest  extent  practicable, 
exceeding  a  level  of  190  dB  re  1  jiPa-m 
(RMS).  These  determinations  were 
based  on  findings  at  the  High-Energy 
Seismic  Workshop  held  at  Pepperdine 
University  in  1997  as  updated  by  the 
NMFS'  Acoustics  Workshop  held  in 
Silver  Spring,  MD  in  1999.  In  1999 
however,  the  California  Coastal 
Commission  (CCC)  linuted  this 
maximimi  sound-exposure  level  to  180 
dB  re  1  uPa-m  (RMS)  for  all  marine 
mammals,  including  pinnipeds,  within 
the  coastal  zone  of  California  and  NMFS 
expects  that  the  CCC  will  require  similar 
limitations  for  this  action. 

However,  current  scientific  consensus 
indicates  that  a  safe  level  for  impulse 
soiinds  for  pinnipeds  that  avoids  TTS  is 
higher  than  the  level  indicated  for 
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cetaceans  (e.g.,  180  dB).  As  a  result, 
although  scientists  have  preliminarily 
established  an  SPL  of  190  dB  re  1  ^Pa- 
m  (RMS)  as  a  safe  level  for  pinnipeds 
underwater,  and  while  NMFS  adopts 
this  information  as  the  best  scientific 
information  available,  the  USGS  has 
agreed  to  abide  by  the  conditions 
contained  in  its  CCC  consistency 
determination. 

NMFS  notes  moreover,  that  the  recent 
precautionary  application  of  a  180-dB 
safety  zone  for  protecting  marine 
mammals  does  not  necessarily  mean 
that  animals  entering  that  zone  will  be 
adversely  affected.  It  simply  means  that 
animals  have  the  potential  to  incur  a 
temporary  elevation  in  hearing 
threshold  (i.e.,  TTS),  lasting,  at  worst, 
for  a  few  minutes  at  the  180  dB  soimd 
pressure  level. 

The  USGS  has  provided  two  estimates 
of  how  close  meirine  mammals  can 
approach  each  sound  source  before  it 
needs  to  be  shut  off.  The  first  estimate 
follows  the  procedure  required  by  the 
CCC  in  1999,  in  that  imderwater  soimd 
is  assumed  to  attenuate  with  distance 
according  to  20log(R),  and  the 
maximum  SPL  to  wliich  marine 
mammals  can  be  exposed  is  180  dB  re 
luPa-m  (RMS).  The  alternative  estimate 
of  safe  distance  is  proposed  for 
operations  in  shallow  water.  In  shallow 
water,  sound  fitim  the  sources  will 
decay  with  distance  more  sharply  than 
20log(R)  because  some  of  the  sound 
energy  will  exit  the  water  and  penetrate 
the  seafloor  when  the  source  is 
physically  close  to  the  seafloor. 

The  zone  of  impact  for  the  sound 
sources  is  a  circle  whose  radius  is  the 
distance  &t)m  the  source  to  where  the 
SPL  is  reduced  to  180  dB  re  1  jiPa-m 
(RMS).  In  the  deeper  water  (>50  m;  >164 
ft)  areas  of  the  proposed  survey,  for  a 
20log(R)  sound  attenuation,  the  zone  of 
impact  for  a  209  dB  (RMS)  minisparker 
source  has  a  radius  of  28  m  (92  ft).  The 
204  dB  GeopulseTM  and  205  dB 
Hunteci''^  boomers  yield  radii  of  16  and 
18  m  (52.5  and  59  ft)  respectively.  The 
210  dB  Klein  sidescan  jrields  a  safety 
radius  of  32  m  (105  ft),  and  the  220  dB 
GI  giui  yields  a  safety  radius  of  100  m 
(328  ft).  The  USGS  proposes  that  safety 
zones  of  30  m  (98  ft)  around  the 
boomers,  minisparker.  sidescan  fish, 
and  of  100  m  (328  ft)  around  the  airgun 
be  used  in  water  deeper  than  50  m  (164 

ft)- 

I  In  water  <50  m  (<164  ft)  deep, 
iinderwater  sound  commonly  attenuates 
more  sharply  than  20log(R).  In  1999.  the 
USGS  measured  a  sound  attenuation  of 
27log(R)  off  southern  California,  so  it 
proposes  that  for  inshore  areas, 
underwater  sound  attenuates 
approximately  like  25log(R).  Strictly  for 


inshore  areas,  then,  an  attenuation  of 
25log(R)  yields  zones  of  influence  for 
the  boomers  of  10  m  (32.8  ft),  for 
minisparker  15  m  (49  ft),  and  for 
sidescan  20  m  (65.6  ft). 

Potential  Level  of  Taking  by  Harassment 
of  Marine  Mammals 

The  following  summary  is  from  a 
report  by  Calambokidis  and  Chandler 
(2001)  that  was  submitted  in 
compliance  with  an  Incidental 
Harassment  Authorization  (IHA)  issued 
to  the  USGS  on  June  5,  2000  (65  FR 
39871,  June  28,  2000).  During  a  similar 
acoustic  survey  in  early  June,  2000, 
there  were  a  total  of  241  marine 
mammal  sightings  (not  including  re- 
sightings),  representing  at  least  11 
species  and  4,792  marine  mammals. 
(Sighting  a  marine  mammal  should  not 
be  interpreted  to  mean  that  the  animal 
was  being  harassed.)  Small  cetaceans 
were  the  most  numerous  and  accounted 
for  54  percent  of  the  sightings  and  96 
percent  of  the  animals.  Common 
dolphins  made  up  74  sightings  and 
3,764  of  the  sighted  animals.  Risso's 
dolphins,  bottlenose  dolphins  and  Dall's 
porpoises  were  seen  in  smaller 
numbers.  Pinnipeds  accounted  for  98 
sightings  and  these  were  predominantly 
Califomia  sea  lions.  Smaller  numbers  of 
harbor  seals  and  a  single  elephant  seal 
were  also  sighted.  Four  species  of  large 
cetaceans  were  sighted  in  small 
numbers.  Blue  whales  were  most 
common  with  5  sightings  of  single 
animals.  Fin,  humpback  and  minke 
whales  were  each  sighted  once  or  twice. 
Sighting  rates  versus  acoustic  source 
appeared  to  be  related  to  habitat  of 
operations  and  not  to  the  sound  source 
itself. 

The  sound  source  was  shutdown  a 
total  of  40  times  (22  daylight  and  18 
nightime).  Shutdowns  were  in  response 
to  five  different  species.  Common 
dolphins  triggered  a  shutdown  in  29 
instances;  Risso's  dolphin,  bottlenose 
dolphins  and  Califomia  sea  lions  each 
resulted  in  3  to  4  shutdowns  each.  The 
only  shutdov»m  for  a  large  whale  was  for 
a  sighting  of  a  blue  whale  which, 
although  still  outside  the  250-m  (820- 
ft)  mitigation  zone,  was  prompted  as 
precautionary  measure. 

The  high  proportion  of  shutdowns 
caused  by  common  dolphins  was  a 
result  both  of  their  being  one  of  the  most 
common  species  in  the  area  and  their 
tendency  to  approach  the  ship.  Common 
dolphins  accounted  for  31  percent  of 
marine  mammal  sightings  but  were 
responsible  for  72  percent  of  the 
shutdowns.  Califomia  sea  lions,  which 
accounted  for  36  percent  of  the  sightings 
were  responsible  for  only  7  percent  of 
the  shutdowns.  Although  other  dolphin 


species  were  less  common,  both  Risso's 
and  bottlenose  dolphins  had  shutdown 
rates  that  were  similar  to  common 
dolphins.  Overall,  30  percent  of  small 
cetacean  sightings  made  while  the 
sound  source  was  operational  led  to 
shutdowns  compared  to  only  4  percent 
of  pinniped  sightings.  A  low  proportion 
of  large  whale  sightings  led  to 
shutdowns.  The  11  sightings  of  whales 
made  during  sound  source  operations 
led  to  only  a  single  precautionary 
shutdown. 

Behavioral  observations  were  made 
both  while  the  sources  were  on  and 
when  they  were  off.  For  small  dolphins 
and  pinnipeds  there  did  not  appear  to 
be  a  difference  in  behavior  between  the 
two  operational  modes.  There  was  also 
no  apparent  difference  in  the  orientation 
(direction  of  swimming)  of  these 
animals  in  relation  to  transmissions. 
Breaching  was  observed  in  two  cases  for 
large  cetaceans;  a  minke  whale  and  a 
group  of  two  humpback  whales.  Sound 
transmissions  were  occurring  only 
during  the  minke  whale  sighting. 

The  Need  for  24-hour  Seismic 
Operations 

The  USGS  has' requested  that  the  IHA 
allow  for  24-hour  operations, 
specifically  for  the  minisparker  and/or 
boomers  or  sidescan.  The  reasons  for 
around-the-clock  operation  that  benefit 
the  environment  are:  (1)  When  the 
sound  sources  cease  to  operate,  marine 
mammals  might  move  back  into  the 
survey  area  and  incur  an  increased 
potential  for  harm  when  operations 
resume,  and  (2)  Daylight-only 
operations  prolong  activities  in  a  given 
area,  thus  increasing  the  likelihood  that 
marine  mammals  will  be  harassed. 

The  2002  survey  will  require  only  two 
weeks,  and  the  ship  will  be  moving 
continuously  through  the  Santa  Barbara 
Channel,  so  no  single  area  will  see  long- 
term  activity.  The  USGS  believes  that 
the  best  course  is  to  complete  the  survey 
as  expeditiously  as  possible.  Also, 
operating  less  than  24  hours  each  day 
incurs  substantially  increased  cost  for 
the  leased  ship,  for  which  the  USGS  has 
not  been  provided  funding  (Normark  et 
al.,  1999b).  The  ship  schedule  provides 
a  narrow  time  window  for  this  project; 
typically,  other  experiments  are 
scheduled  to  precede  and  follow  the 
USGS  project.  Thus  they  are  not  able 
arbitrarily  to  extend  the  survey  time  to 
include  large  delays  for  dark  or  poor 
visibility.  Delays  could  require 
scheduling  additional  surveys  in  future 
years  to  complete  the  missed  work. 

Mitigation 

Several  mitigation  measures  to  reduce 
the  potential  for  marine  mammal 
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harassment  will  be  implemented  by 
USGS  as  part  of  their  proposed  activity. 
These  indude: 

(1)  The  survey  is  planned  for  June, 
when  raay  whales  are  not  migrating. 

(2)  l^e  smallest  possible  acoustic 
sources  have  been  selected  to  minimize 
the  chances  of  incidental  harassment. 

(3)  To  avoid  potential  incidental 
injury  to  marine  mammals,  safety  zones 
will  be  established  and  monitored 
continuously.  Whenever  the  seismic 
source(s)  approaches  a  marine  mammal 
closer  than  the  assigned  safe  distance 
the  USGS  will  shut  them  down. 

(4)  For  mysticetes  and  sperm  whales, 
the  marine  mammal  species  near  the 
survey  area  that  are  considered  to  be 
most  sensitive  to  the  frequency  and 
intensity  of  sound  that  will  be  emitted 
by  the  seismic  sources,  operations  will 
cease  when  members  of  these  species 
approach  within  250  m  (820  ft)  of  the 
sound  source. 

(5)  For  odontocetes,  with  their  lower 
sensitivity  to  low  frequency  sound, 
operations  will  cease  when  these 
animals  approach  a  safety  zone  of  30  m 
(98.4  ft]  from  the  boomer,  minisparker, 
or  sidescan  fish,  and  a  zone  of  100  m 
(328  ft)  from  the  airgtm. 

(6)  For  pinnipeds  (seals  and  sealions): 
if  the  research  vessel  approaches  a 
pinniped,  a  safety  radius  of  30  m  (98.4 
ft)  around  the.boomer,  minisparker,  or 
sidescan  fish  and  100  m  (328  ft)  around 
the  airgun  will  be  maintained  from  the 
animal(s).  However,  if  a  pinniped 
approaches  the  acoustic  source,  the 
USGS  will  not  be  required  to  shut  it 
down.  Experience  indicates  that 
piimipeds  will  come  from  great 
distances  to  scrutinize  seismic- 
reflection  operations.  Seals  have  been 
observed  swinuning  within  airgim 
bubbles,  10  m  (33  ft)  away  from  active 
arrays.  More  recently,  Canadian 
scientists,  who  were  using  a  high- 
frequency  seismic  system  that  produced 
sound  closer  to  pinniped  hearing  than 
will  the  USGS  sources,  describe  how 
seals  frequently  approached  close  to  the 
seismic  source,  presumably  out  of 
curiosity.  Therefore,  because  pinnipeds 
indicate  no  adverse  reaction  to  seismic 
noise,  the  above-mentioned  mitigation 
plan  is  proposed.  In  addition,  the  USGS 
will  gather  information  on  how  often 
pinnipeds  approach  the  soimd  source(s) 
on  their  own  volition,  and  what  effect 
the  source(s)  appears  to  have  on  them. 

(7)  During  seismic-reflection  survey 
operations,  the  ship's  speed  will  be  4  to 
5  knots  so  that  when  the  seismic  sources 
are  being  discharged,  nearby  marine 
mammals  will  have  gradual  warning  of 
the  ship's  approach  and  can  move  away. 

(8)  Tne  USGS  will  have  marine 
biologists  onboard  the  seismic  vessel 


who  will  have  the  authority  to  stop 
seismic  operations  whenever  a  mammal 
enters  the  safety  zone.  These  observers 
will  monitor  the  safety  zone  to  ensure 
that  no  marine  mammals  enter  the  zone, 
and  record  observations  on  marine 
mammal  abundance  and  behavior. 

(9)  If  observations  are  made  that  one 
or  more  marine  mammals  of  any  species 
are  attempting  to  beach  themselves 
when  the  seismic  source  is  operating  in 
the  vicinity  of  the  beaching,  the  seismic 
sources  will  be  immediately  shut  off 
and  NMFS  contacted. 

(10)  Upon  notification  by  a  local 
stranding  network  that  a  marine 
mammal  has  stranded  where  the 
acoustic  sources  had  recently  been 
operated,  NMFS  will  investigate  the 
stranding  to  determine  whether  a 
reasonable  chance  exists  that  the 
seismic  survey  caused  the  animal's 
death.  If  NMFS  determines,  based  upon 
a  necropsy  of  the  animal(s),  that  the 
death  was  likely  due  to  the  seismic 
source,  the  survey  shall  cease  until 
procedures  are  altered  to  eliminate  the 
potential  for  future  deaths. 

Monitoring 

Monitoring  of  marine  mammals  while 
the  sparker  or  airgim  sound  sources  are 
active  will  be  conducted  continuously. 
Trained  marine  mammal  observers  will 
be  onboard  the  vessel  to  mitigate  the 
potential  environmental  impact  &t}m 
either  of  the  two  systems  and  to  gather 
data  on  the  species,  number,  and 
reaction  of  marine  mammals  to  the 
sources.  Each  observer  will  use 
equipment,  such  as  Tasco  7x50 
binoculars  with  internal  compasses  and 
reticules,  to  record  the  horizontal  and 
vertical  angle  to  sighted  mammals. 
Nighttime  operations  in  shallow  water 
will  be  conducted  with  a  spotlight  to 
illuminate  the  radius  of  influence 
around  the  minisparker  tow  sled  and 
observers  will  have  night-vision  goggles. 

Monitoring  data  to  be  recorded  during 
seismic-reflection  operations  include 
which  observer  is  on  duty  and  what  the 
weather  conditions  are  like,  such  as 
Beaufort  Sea  state,  wind  speed,  cloud 
cover,  swell  height,  precipitation  and 
visibility.  For  each  mammal  sighting  the 
observer  will  record  the  time,  bearing 
and  reticiile  readings,  species,  group 
size,  and  the  animal's  surface  behavior 
and  orientation.  Observers  will  instruct 
geologists  to  shut  all  active  seismic 
sources  whenever  a  marine  mammal 
enters  a  safety  zone. 

Reporting 

The  USGS  will  provide  an  initial 
report  to  NMFS  within  120  days  of  the 
completion  of  the  marine  seismic 
reflection  survey  project.  This  report 


will  provide  dates  and  locations  of 
seismic  operations,  details  of  marine 
mammal  sightings,  and  estimates  of  the 
amoimt  and  natilre  of  all  takes  by 
harassment.  A  final  technical  report  will 
be  provided  by  USGS  within  1  year  of 
completion  of  the  project.  The  final 
technical  report  will  contain  a 
description  of  the  methods,  results,  and 
interpretation  of  all  monitoring  tasks. 

Consultation 

Under  section  7  of  the  Endangered 
Species  Act,  NMFS  has  begim 
consultation  on  the  proposed  issuance 
of  an  MA.  Consultation  will  be 
concluded  upon  completion  of  the 
comment  period  and  consideration  of 
those  comments  in  the  final 
determination  on  issusmce  of  an 
authorization. 

National  Environmental  Policy  Act 
(NEPA) 

In  conjimction  with  the  promulgation 
of  regulations  implementing  section 
101(a)(5)(D)  of  the  MMPA,  NMFS 
completed  an  Environmental 
Assessment  (EA)  on  May  9, 1995  that 
addressed  the  impacts  on  the  human 
environment  from  issuance  of  IHAs  and 
the  alternatives  to  that  action.  NMFS' 
analysis  resulted  in  a  Finding  of  No 
Significant  Impact  (FONSI).  In  addition, 
this  proposed  seismic  reflection  survey 
will  use  acoustic  instnunents  that  are 
significantly  less  intense  and  thereby 
have  a  significantly  lower  impact  on  the 
marine  environment  than  acoustic 
sources  used  in  other  surveys  for  which 
EAs  and  resulting  FONSIs  have  been 
prepared  previously.  Accordingly,  this 
proposed  action  qualifies  for  a 
categorical  exclusion  under  NEPA  and, 
therefore,  a  new  EA  will  not  be 
prepared.  A  copy  of  relevant  previous 
EAs  are  available  (see  ADDRESSES). 

Preliminary  Conclusions 

NMFS  has  preliminarily  determined 
that  the  short-term  impact  of  conducting 
a  marine  seismic  survey  in  southern 
California  waters  will  result,  at  worst,  in 
a  temporary  modification  in  behavior  by 
certain  species  of  pinnipeds,  and 
possibly  some  individual  cetaceans. 
While  behavioral  modifications  may  be 
made  by  certain  species  of  marine 
mammals  to  avoid  the  resultant  noise 
from  airgun  arrays,  this  behavioral 
change  is  expected  to  result  in  the 
harassment  of  only  small  nxunbers  of 
each  of  several  species  of  marine 
miunmals  and  would  have  no  more  than 
a  negligible  impact  on  these  affected 
species  or  stocks.  x. 

In  addition,  no  take  by  injury  and/or 
death  is  anticipated  and  takes  by 
harassment  will  be  at  the  lowest  level 
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practicable  due  to  incorporation  of  the 
mitigation  measures  mentioned 
previously.  Known  rookeries,  mating 
grounds,  areas  of  concentrated  feeding, 
or  other  areas  of  special  significance  for 
marine  mammals  that  occur  within  or 
near  the  planned  area  of  operations 
during  the  season  of  operations  are 
unlikely  to  be  affected. 

As  a  result,  NMFS  proposes  to  issue 
an  IHA  to  the  USGS  for  the  possible 
harassment  of  small  numbers  of  several 
species  of  marine  mammals  incidental 
to  collecting  marine  seismic  reflection 
data  in  southern  California  waters, 
provided  the  above-mentioned 
mitigation,  monitoring,  and  reporting 
requirements  are  incorporated. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 


suggestions  concerning  this  request  [see 
ADDRESSES). 

Dated:  March  26,  2002.' 
Wanda  Cain, 

Acting  Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-7813  Filed  3-29-02;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
[Transmittal  No.  02-17] 
36(bK1)  Anns  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
action:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  imclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  July  21, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-17  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  March  25,  2002. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BHJJNG  CODE  S001-0»-M 


Federal  Register / Vol.  67,  No.  62 /Monday,  April  1,  2002 /Notices 


15367 


15366 


Federal  Register /Vol.  67.  No.  62 /Monday.  April  1,  2002 /Notices 


Federal  Register / Vol.  67,  No.  62 /Monday,  April  1,  2002 /Notices 


15367 


DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON  DC  20301-2800 


18  MAR  2002 
In  reply  refer  to: 
1-02/001996 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-17 
and  under  separate  cover  the  classiHed  offset  certificate  thereto.  This  Transmittal 
concerns  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 
(LOA)  to  the  Republic  of  Korea  for  defense  articles  and  service  estimated  to  cost  $1.2 
billion.  Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media 
of  the  unclassified  portion  of  this  Transmittal. 

Reporting  of  Offset  Agreements  in  accordance  with  Section  36(b)(1)(C)  of  the  Arms 
Export  Control  Act  (AECA),  as  amended,  requires  a  description  of  any  offset  agreement 
with  respect  to  this  proposed  sale.  Section  36(g)  of  the  AECA,  as  amended,  provides  that 
reported  information  related  to  offset  agreements  be  treated  as  confidential  information 
in  accordance  with  section  12(c)  of  the  Export  Administration  Act  of  1979  (50  U.S.C. 
App.  2411(c)).  Information  about  offsets  for  this  proposed  sale  is  described  in  the 
enclosed  confidential  attachment 

Sincerely, 


TOME  H.  WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECrOR 


Attachment 
As  stated 

Separate  Cover: 
Offset  certificate 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 


(i) 
(ii) 


(iii) 


(iv) 

(V) 

(vi) 
(vil) 


Transmittal  No.  02-17 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Prospective  Purchaser;  Republic  of  Korea 


Total  Estimated  Value; 
Major  Defense  Equipment* 
Other 
TOTAL 


$0,533  billion 
$0.667  billion 
$1,200  billion 


Description  and  Ouantitv  or  Ouantitics  of  Articles  or  Services  under 
Consideration  for  Purchase;  three  AEGIS  Shipboard  Combat  Systems,  three 
AN/UPX-29(V)  Aircraft  Identification  Monitoring  System  MK  XII  Identification 
Friend  or  Foe  systems,  three  shipboard  gridlock  systems,  three  Common  Data 
Link  Management  System/Joint  Tactical  Distribution  Systems,  three  MK  34  gun 
weapon  systems,  three  Navigation  Sensor  System  Interfaces,  testing  and  combat 
system  engineering  technical  assistance,  computer  program  maintenance,  UJS. 
Government  and  contractor  engineering  and  technical  assistance,  testing, 
publications  and  documentation,  training,  spare  and  repair  parts,  and  other 
related  elements  of  logistics  support. 

Military  Department;  Navy  (LPN) 

Prior  Related  Cases,  if  any;  none 

Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid;  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
ProiM)sed  to  be  Sold;  See  Annex  attached 


(viii)       Date  Report  Delivered  to  Congress;  18  MAR  2002 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 


f1      A        n£\r\r%   /XT^aImmm 
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POLICY  JUSTinCATlON 


Republic  of  Korea  -  AEGIS  Combat  Systems 

The  Republic  of  Korea  (ROK)  has  requested  a  possible  sale  of  three  AEGIS  Shipboard 
Combat  Systems,  three  AN/UPX-29(V)  Aircraft  Identification  Monitoring  System  MK  XII 
Identification  Friend  or  Foe  systems,  three  shipboard  gridlock  systems,  three  Common  Data 
Link  Management  System/Joint  Tactical  Distribution  Systems,  three  MK  34  gun  weapon 
systems,  three  Navigation  Sensor  System  Interfaces,  testing  and  combat  system  engineering 
technical  assistance,  computer  program  maintenance,  UJS.  Government  and  contractor 
engineering  and  technical  assistance,  testing,  publications  and  documentation,  training,  spare 
and  repair  parts,  and  other  related  elements  of  logistics  support  The  estimated  cost  is  $1.2 
billion. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  significantly  improving  the  defense  capabilities  and  security  of  a  key  defense  treaty 
ally  which  has  been  and  continues  to  be  an  important  force  for  political  stability  and  economic 
progress  in  Northeast  Asia. 

Installation  of  the  AEGIS  Combat  System  on  ships  of  the  ROK  naval  force  will  provide 
enhanced  capabilities  to  defend  against  possible  aggression  by  the  Democratic  People's 
Republic  of  Korea  (DPRK),  as  well  as  protect  sea  lines  of  communications.  AEGIS  is  the 
keystone  in  Korea's  efforts  to  upgrade  its  shipboard  anti-air  warfare  capability.  Korea  is 
fully  capable  of  integrating  this  system  into  their  operational  forces  and  will  receive  daU 
sufficient  for  basic  maintenance  of  the  equipment 

The  proposed  sale  of  this  equipment  and  support  will  have  a  positive  impact  on  the  military 
balance  in  the  region  by  improving  the  inter-operability  of  U.S.  and  ROK  naval  forces  and 
increasing  the  ROK's  ability  to  defend  against  any  aggressive  naval,  air  or  missile  attack 
undertaken  by  the  DPRK. 

The  principal  contractors  will  be  Lockheed  Martin  Naval  Electronic  Systems  and  Support  of 
Morristown,  New  Jersey;  Raytheon  Company  of  Andover,  Massachusetts;  General  Dynamics 
Armament  Systems  of  Burlington,  Vermont;  and  Lockheed  Martin  Naval  Electronics  Systems 
and  Support  or  Eagan,  Minnesota.  One  or  more  proposed  offset  agreements  may  be  related 
to  proposed  sale. 

Implementation  of  this  sale  will  not  require  the  assignment  to  Korea  of  any  U.S.  Government 
representatives.  It  will  require  the  assignment  of  approximately  50  contractor  representatives 
for  approximately  five  years  to  support  integration  and  testing  of  the  AEGIS  Combat 
Systems. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-17 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
ItemNo.  vii 

(vii)  Sensitivitv  of  Technology; 

1.  AEGIS  Weapon  System  (AWS)  hardware  is  unclassified,  with  the  exception  of  the 
RF  oscillator  used  in  the  Fire  Control  transmitter,  which  is  classified  Confidential.  AEGIS 
documentation  in  general  is  unclassified.  However,  seven  operation  and  maintenance 
manuals  are  classified  Confidential,  and  there  is  also  a  classified  Secret  supplement  to  the 
AEGIS  Combat  System  Maintenance  Manual.  The  manuals  and  technical  documents  are 
limited  to  those  necessary  for  operational  use  and  organizational  maintenance. 

2.  While  the  hardware  associated  with  the  SPY-ID  radar  is  unclassified,  the  computer 
programs  are  classified  Secret  It  is  the  combination  of  the  SPY-ID  hardware  and  the 
computer  program  for  the  SPY-ID  radar  that  constitutes  the  technology  sensitive  aspects  of 
the  AWS.  SPY-ID  radar  hardware  design  and  computer  program  documentation  will  not  be 
released.  Additionally,  life  cycle  maintenance  of  the  AWS  computer  programs  will  be 
performed  by  the  U.S.  Navy. 

3.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific    • 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

4.  A  determination  has  been  made  that  Korea  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


[FR  Doc.  02-7733  Filed  3-29-02;  8:45  am] 
aiLUNG  CODE  5001-Oe-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  02-19] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  vinclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  July  21, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-19  with 
attached  transmittal  and  policy 
justification. 

Dated:  March  25,  2002. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison- 
Officer,  Department  of  Defense. 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


18  MAR  2002 
In  reply  refer  to: 
1^2/002418 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives  v 

Washington,  D.C.  20515-6501 


Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-19 
and  under  separate  cover,  the  classified  documents  thereto.  This  Transmittal  concerns 
the  Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to 
Austria  for  defense  articles  and  service  estimated  to  cost  $1  billion.  Soon  after  this  letter 
is  delivered  to  your  office,  we  plan  to  notify  the  news  media  of  the  unclassified  portion  of 
this  Transmittal. 

Reporting  of  Offset  Agreements  in  accordance  with  Section  36(b)(1)(C)  of  the  Arms 
Export  Control  Act  (AECA),  as  amended,  requires  a  description  of  any  offset  agreement 
with  respect  to  this  proposed  sale.  Section  36(g)  of  the  AECA,  as  amended,  provides  that 
reported  information  related  to  offset  agreements  be  treated  as  confidential  information 
in  accordance  with  section  12(c)  of  the  Export  Administration  Act  of  1979  (50  U.S.C. 
App.  2411(c)).  Information  about  offsets  for  this  proposed  sale  is  described  in  the 
enclosed  confidential  attachment. 

Sincerely, 


Attachment 
As  stated 


TOME  H.  WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIKECrOR 


Separate  Cover: 

Classified  Annex 

Offset  certificate 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Conmiittee  on  Appropriations 
Senate  Conunittee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services    • 
House  Committee  on  Appropriations 
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Transmittal  No.  02-19 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(I)       Prospective  Purchaser;  Austria 

(ii)       Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


$0,595  billion 
$0.405  billion 
$1,000  billion 


(Hi)       Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  30  F-16A/B  aircraft  upgraded  with  the  Falcon  Up 
structural  modification  and  the  Mid-Life  Update  (MLU)  capability  modification. 
The  aircraft  includes;  F-lOO-PW-220  alternate  fighter  engines,  AN/APG-66(V)2 
radar  sets,  LAU-129  launchers,  M61A1  20nun  cannons,  provisions  for  AN/ALQ- 
131  Electronic  Counter  Measure  pods,  PANTERA  (LANTIRN  derivative)  or 
LITENING II  targeting  pods,  and  the  capability  to  employ  a  wide  variety  of 
munitions.  This  possible  sale  Includes;  four  F-16A  Block  10  operational 
capabilities  upgrade  aircraft  for  cannibalization,  four  spare  F-lOO-PW-220 
engines,  4,000  rounds  of  20mm  cannon  anmiunition,  eight  AN/ALQ-131 
Electronic  Counter  Measure  pods,  16  PANTERA  (LANTIRN  derivative)  or  16 
LITENING  II  targeting  pods,  30  M61A1  20mm  cannons,  associated  support 
equipment,  software  development/integration,  anununition,  radar,  modem, 
receivers,  installation,  avionics,  spare  and  repair  parts,  flight  test 
instrumentation,  publications  and  technical  documentation,  personnel  training 
and  training  equipment,  U.S.  Government  and  contractor  technical  and  logistics 
personnel  services,  and  other  related  requirements  to  ensure  full  program 
supportability. 

(iv)       Military  Department;  Air  Force  (ACB) 

(v) ,     Prior  Related  Cases,  if  any;  none 

(vi)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vii)       Sensitlvitv  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  under  separate  cover 

(viii)       Date  Report  Delivered  to  Congress;  18  MAR  2002 

*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 


V 


Federal  Register/ Vol.  67,  No.  62 /Monday,  April  1,  2002 /Notices 


15373 


15372 


i 
Federal  Register /Vol.  67,  No.  62 /Monday,  April  1.  2002 /Notices 


Federal  Register /Vol.  67,  No.  62 /Monday,  April  1,  2002 /Notices 


15373 


POLICY  .RJSTIFICATION 

Austria  -  F-16A/B  Aircraft 

The  Government  of  Austria  has  requested  a  possible  sale  of  30  F-16A/B  aircraft  upgraded 
with  the  Falcon  Up  structural  modincation  and  the  Mid-Life  Update  (MLU)  capability 
modification.  The  aircraft  includes:  F-lOO-PW-220  alternate  fighter  engines,  AN/APG- 
66(V)2  radar  sets,  LAU-129  launchers,  M61A1  20mm  cannons,  provisions  for  Ar^/ALQ-131 
Electronic  Counter  Measure  pods,  PANTERA  (LANTIRN  derivative)  or  LITENING II 
targeting  pods,  and  the  capability  to  employ  a  wide  variety  of  munitions.  This  possible  sale 
includes:  four  F.16A  Block  10  operational  capabilities  upgrade  aircraft  for  cannibalization, 
four  spare  F-lOO-PW-220  engines,  4,000  rounds  of  20nun  cannon  ammunition,  eight  AN/ALQ- 
131  Electronic  Counter  Measure  pods,  16  PANTERA  (LANTIRN  derivative)  or  16 
LITENING  II  targeting  pods,  30  M61A1  20mm  cannons,  associated  support  equipment, 
software  development/integration,  ammunition,  radar,  modem,  receivers,  installation, 
avionics,  spare  and  repair  parts,  flight  test  instrumentation,  publications  and  technical 
documentation,  personnel  training  and  training  equipment,  U.S.  Government  and  contractor 
technical  and  logistics  personnel  services,  and  other  related  requirements  to  ensure  full 
program  supportability.  The  estimated  cost  is  $1  billion. 

The  MLU  modification  is  an  outgrowth  of  the  development  program  notified  to  the  Congress 
in  August  1990.  This  multi-national  effort  has  included  tiie  countries  of  Belgium,  Denmark, 
The  Netherlands,  Norway,  and  Portugal  who  have  participated  with  the  United  States  Air 
Force  in  the  full  scale  MLU  engineering  development  and  integration  effort  The  MLU  is  an 
avionics  retrofit  program  for  F-16  aircraft  consisting  of:  Heads-Up  Display  Pilot's  Display 
Unit,  AN/APX-113  Advanced  Identification  Friend  or  Foe,  Common  Cotor  Multi-Function 
Displays,  Common  Programmable  Dispkiy  Generator,  Moduhir  Mission  Computer,  Voice 
Message  Unit,  Common  Data  Entry  Electronics  Unit,  Global  Positioning  System  antennas. 
Interference  Blanking  Unit,  and  configuration  of  the  APG-66(V)2  radar. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  Europe. 

The  Austrian  Air  Force  currentiy  operates  SAAB  JAS-35  Draken  and  SAAB-105  aircraft 
These  aging  fighters  are  expensive  to  operate  and  maintain.  This  proposed  sale  will  provide 
operational  capabilities  as  the  SAAB  aircraft  eventually  are  retired.  It  will  also  allow  AAF  to 
meet  training  requirements  starting  in  early  2003.  This  proposed  sale  will  not  impact  the 
regional  military  balance  of  power. 

The  principal  contractors  will  be  Lockheed  Martin  Aeronautics  Company  in  Fort  Worth, 
Texas;  Pratt  and  Whitney  in  East  Hartford,  Connecticut;  SABCA  in  Gosselies,  Belgium;  and 
Fokker  Services  in  The  Netheriands.  One  or  more  proposed  offset  agreements  may  be  related 
to  this  proposed  sale. 

Implementation  of  this  sale  will  require  the  assignment  of  approximately  12  each  U^. 
Government  and  contractor  representatives  for  a  period  of  up  to  four  years  to  provide 
program  support  commencing  with  delivery  of  the  aircraft  to  Austria. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


[FR  Doc.  02-7734  Filed  3-29-02;  8:45  am] 
nUJNO  COOE  sooi-ot-c 


DEPARTMENT  OF  DEFENSE 

Office  of  Secretary 

National  Security  Education  Program, 
National  Flagship  loinguage  initiative; 
Advanced  Liinguage  institutional 
Grants  Pilot  Program 

agency:  Department  of  Defense. 
action:  Notice. 

summary:  The  National  Security 
Education  Program  (NSEP)  announces  a 
special  competition  for  Advanced 
Language  Institutional  Grants  under  a 
pilot  program.  The  competition  is 
administered  for  NSEP  by  the  National 
Foreign  Language  Center  (NFLC), 
University  of  Maryland. 
DATES:  Grant  Solicitations  will  be 
available  online  beginning  Monday, 
April  1,  2002.  Proposals  must  be 
received  no  later  than  Wednesday,  May 
15,  2002.  Electronic  submissions  will 
not  be  accepted. 

ADDRESSES:  Obtain  copies  of  the 
solicitation,  beginning  April  1,  2002  via 
hitemet  at  http://www.nfl.org.  Requests 
for  copies  of  the  proposal  to  those  who 
are  unable  to  obtain  copies  through  the 
Internet  should  be  directed  by  email  to 
NFLC  at:  flagships@nfIc.org>mailto: 
tgething@nfc.org>  or  by  fax:  301-403- 
1754. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Thomas  W.  Gething,  Deputy  Director, 
National  Foreign  Language  Centers, 
7100  Baltimore  Avenue.  #300,  College 
Park,  Maryland  20742;  Electronic  mail 
address:  tgething  @nflc.  org<maiIto: 
tgethin^nf}c.org> 

Dated:  March  25,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  02-7732  Filed  3-29-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matctiing  Program 

agency:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  of  a  computer  matching 
program. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  requires  agencies  to 
publish  advanced  notices  of  any 
proposed  or  revised  computer  matching 
program  by  the  matching  agency  for 
)uhlic  comment.  The  Department  of 


Defense  (DoD),  Defense  Manpower  Data 
Center  (DMDC),  as  the  matching  agency 
imder  the  Privacy  Act,  compensation 
and  pension  is  hereby  giving  notice  to 
the  record  subjects  of  a  computer 
matching  program  between  Department 
of  Veterans  Affairs,  Office  of  Inspector 
General  (VA  OIG)  and  the  Department  of 
Defense  (DoD)  that  their  records  are 
being  matched  by  computer.  The 
piupose  of  the  computer  matching 
program  is  to  attempt  to  verify  eligibility 
for  VA  Compensation  and  Pension 
(C&P)  benefits  by  matching  veteran's 
record  of  those  benefits  with  the 
military  service  record  of  veterans 
eligible  for  those  benefits  for  themselves 
or  their  beneficiaries. 
DATES:  This  proposed  action  will 
become  effective  May  1,  2002,  and 
matching  may  commence  unless 
changes  to  the  matching  program  are 
required  due  to  public  comments  or  by 
Congressional  or  by  Office  of 
Management  and  Budget  objections. 
Any  public  comment  must  be  received 
before  the  effective  date. 
ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway.  Suite  920, 
Arhngton,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.  at  (703)  607- 
2943. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a).  the 
VA  OIG  and  DMDC  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  agencies. 
The  purpose  of  the  computer  matching 
program  is  to  attempt  to  verify  eligibiUty 
for  VA  C&P  benefits  by  matching 
veteran's  record  of  those  benefits  with 
the  military  service  record  of  veterans 
eligible  for  those  benefits  for  themselves 
or  their  beneficiaries. 

The  parties  to  this  agreement  have 
determined  that  a  computer  matching 
program  is  the  most  efficient, 
expeditious,  and  effective  means  of 
obtaining  and  processing  the 
information  needed  by  VA  OIG  to  verify 
the  military  service  record  of  veterans 
eligible  for  VA  (C&P)  benefits,  to 
identiiy  potential  fi^udulent  payments 
to  fictitious  veterans,  and  to  identify 
payments  that  should  be  adjusted  where 
the  beneficiary  is  not  entitled  to  all  or 
part  of  the  VA  C&P  benefits  received. 
The  principal  alternative  to  using  a 
computer  matching  program  for 
identifying  such  individuals  would  be 
to  conduct  a  manual  comparison  of  all 
veterans  or  their  beneficiaries  receiving 
VA  (C&P)  benefits  with  the  other  files. 
Conducting  a  manual  match,  however. 


would  clearly  impose  a  considerable 
administrative  burden,  constitute  a 
greater  intrusion  on  the  individual's 
privacy,  and  would  result  in  additional 
delay  in  the  eventual  response  to 
possible  fraud  and  abuse.  By  comparing 
the  information  received  through  the 
computer  matching  program  between 
VA  OIG  and  DMDC  on  a  recurring  basis,  . 
information  on  successful  matches  (hits) 
can  be  provided  to  VA  to  initiate 
research  on  these  discrepancies,  thus 
assiuing  that  benefit  payments  are 
proper. 

A  copy  of  the  computer  matching 
agreement  between  VA  OIG  and  DoD  is 
available  upon  request.  Requests  should 
be  submitted  to  the  address  caption 
above  or  to  the  Department  of  Veterans 
Affairs,  Office  of  Inspector  General 
(52CO),  810  Vermont  Avenue  NW.. 
Washington,  DC  20420. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
pubhshed  on  June  19, 1989,  at  54  FR 
25818. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  March  20.  2002  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130,  Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals'  dated 
February  8.  1996  (February  20,  1996,  61 
FR6427). 

Dated:  March  25,  2002. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Notice  of  a  Computer  Matching 
Program  Agreement  Between;  Office  of 
the  Inspector  General,  the  Department 
of  Veterans  Affiairs  and  Defiense 
Manpower  Dala  Center,  the  Department 
of  Defense  for  Verification  of  Eligibility 

A.  Participating  Agencies 

Participants  in  this  computer 
matching  program  are  the  Department  of 
Veterans  Affairs,  Office  of  Inspector 
General  (VA  OIG)  and  the  Department  of 
Defense  (DoD),  Defense  Manpower  Data 
Center  (DMDC).  The  VA  OIG  is  the 
source  agency,  i.e.,  the  activity 
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disclosing  the  records  for  the  purpose  of 
the  match.  The  DoD  is  the  specific 
recipient  activity  or  matching  agency, 
i.e..  the  agency  that  actually  performs 
the  computer  matching. 

B.  Purpose  of  the  Match 

Upon  the  execution  of  this  agreement. 
VA  will  provide  and  disclose  VA 
Compensation  and  Pension  (C&P)  and 
Veterans  Assistance  Discharge  Systems 
(VADS)  records  to  BMDC  to  identify 
individuals  that  have  not  separated  from 
military  service  and/or  confirm 
elements  of  military  service  relevant  to 
the  adjudication  of  VA  benefits.  VA  OIG 
will  use  this  information  to  initiate  an 
independent  verification  process  to 
determine  eligibility  and  entitlement  to 
VA  benefits. 

C.  Authority  for  Conducting  the  Match 

The  authority  to  conduct  this  match  is 
5  U.S.C.  App.  3.  the  Inspector  General 
Act  of  1978  (IG  Act).  The  IG  Act 
authorizes  the  VA  OIG  to  conduct  audits 
and  investigations  relating  to  the 
programs  and  operations  of  VA.  IG  Act. 
§  2.  Li  addition,  §  4  of  the  IG  Act 
provides  that  the  IG  will  conduct 
activities  designed  to  promote  economy 
and  efficiency  and  to  prevent  and  detect 
fraud  and  abuse  in  VA's  programs  and 
operations. 

D.  Records  To  Be  Matched 

The  systems  of  records  maintained  by 
the  respective  agencies  imder  the 
Privacy  Act  of  1974.  as  amended.  5 
U.S.C.  552a.  from  which  records  will  be 
disclosed  for  the  purpose  of  this 
computer  match  are  as  follows: 

1.  Agencies  must  publish  "routine 
uses"  pursuant  to  subsection  (b)(3)  of 
the  Privacy  Act  for  those  systems  of 
records  from  which  they  intend  to 
disclose  information.  The  systems  of 
records  described  below  contain  an 
appropriate  routine  use  provision  which 
pertains  to  disclosure  of  information 
between  the  agencies. 

2.  VA  will  use  personal  data  from  the 
following  Privacy  Act  record  system  for 
the  match:  Compensation.  Pension. 
Education  and  Rehabilitation  Records — 
VA.  58VA21/22.  first  published  at  41  FR 
9294.  March  3. 1976.  and  last  amended 
at  65  FR  37605.  June  15.  2000.  with 
other  amendments  as  cited  therein. 

3.  DoD  will  use  personal  data  from  the 
following  Privacy  Act  record  system  for 
the  match:  Defense  Manpower  Data 
Center  Data  Base— S322.10  DMDC, 
published  in  the  Federal  Register  at  66 
FR  29552  on  May  31.  2001. 


E.  Description  of  Computer  Matching 
Progmm 

VA,  as  the  source  agency,  will  provide 
DMDC  with  two  electronic  files,  the 
C&P  and  VADS  files.  The  C&P  file 
contains  names  of  veterans.  SSNs.  and 
compensation  and  pension  records.  The 
VADS  file  contains  names  of  veterans, 
SSNs.  and  DD214  data.  Upon  receipt  of 
the  electronic  files.  DMDC  will  perform 
a  match  using  the  SSNs  in  the  VA  C&P 
file,  and  the  VADS  file  against  the 
DMDC  Active  Duty  Transaction.  Reserve 
Transaction,  and  Reserve  Master  files. 
DMDC  will  provide  VA  OIG  an 
electronic  listing  of  VA  C&P  and  VADS 
records  for  which  there  is  no  matching 
record  from  any  of  the  three  DMDC  files, 
and  an  electronic  listing  of  records  that 
contain  data  that  are  inconsistent  with 
data  contained  in  the  VA  C&P  or  VADS 
files.  VA  OIG  is  responsible  for  verifying 
and  determining  that  the  data  on  the 
DMDC  electronic  reply  file  are 
consistent  with  the  VA  source  file  and 
for  resolving  any  discrepancies  or 
inconsistencies  on  an  individual  basis. 

F.  Inclusive  Dates  of  the  Matching 
Progmm 

The  effective  date  of  the  matching 
agreement  and  date  when  matching  may 
actually  begin  shall  be  at  the  expiration 
of  the  40-day  review  period  for  0MB 
and  Congress,  or  30  days  after 
publication  of  the  matching  notice  in 
the  Federal  Register,  whichever  date  is 
later.  The  parties  to  this  agreement  may 
assume  OMB  and  Congressional 
concurrence  if  no  comments  are 
received  within  40  days  of  the  date  of 
the  transmittal  letter  on  an  annual  basis. 
The  40-day  OMB  and  Congressional 
review  period  and  the  mandatory  30- 
day  public  comment  period  for  the 
Federal  Register  publication  of  the 
notice  will  run  concurrently.  By 
agreement  between  VA  OIG  and  DMDC. 
the  matching  program  will  be  in  effect 
for  18  months  with  an  option  to  renew 
for  12  additional  months  unless  one  of 
the  parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  Receipt  of  Public 
Coamients  or  Inquiries 

Director.  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway,  Suite  920. 
Arlington.  VA  22202^502. 
Telephone  (703)  607-2943. 

IFR  Doc.  02-7735  Filed  3-29-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.356A] 

Alaska  Native  Education  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2002. 

Purpose  of  Progmm:  To  meet  the 
unique  educational  needs  of  Alaska 
Natives  and  to  support  the  development 
of  supplemental  educational  programs 
to  benefit  Alaska  Natives. 

Permissible  Activities:  Activities  may 
include  the  following:  (1)  The 
development  and  implementation  of 
plans,  methods,  and  strategies  to 
improve  the  education  of  Alaska 
Natives;  (2)  the  development  of 
curricula  and  educational  programs  that 
address  the  educational  needs  of  Alaska 
Native  students;  (3)  professional 
development  activities  for  prospective 
or  current  educators  of  Alaska  Native 
students;  (4)  the  development  and 
operation  of  home  instruction  programs 
for  Alaska  Native  preschool  children,  to 
ensure  the  active  involvement  of  parents 
in  their  children's  education  from  the 
earliest  ages;  (5)  family  literacy  services; 
(6)  the  development  and  operation  of 
student  enrichment  programs  in  science 
and  mathematics;  (7)  research  and  data 
collection  activities  to  determine  the 
educational  status  and  needs  of  Alaska 
Native  children  and  adults;  (8)  other 
research  and  evaluation  activities 
related  to  the  purposes  of  this  program; 
(9)  remedial  and  enrichment  programs 
to  assist  Alaska  Native  students  in 
performing  at  a  high  level  on 
standardized  tests;  (10)  education  and 
training  of  Alaska  Native  students 
enrolled  in  a  degree  program  that  will 
lead  to  certification  or  licensing  as 
teachers;  (11)  parenting  education  for 
parents  and  caregivers  of  Alaska  Native 
children  to  improve  parenting  and 
caregiving  skills  (including  skills 
relating  to  discipline  and  cognitive 
development),  including  parenting 
education  provided  through  in-home 
visitation  of  new  mothers;  (12)  activities 
carried  out  through  Even  Start  programs 
carried  out  under  subpart  3  of  part  B  of 
title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965.  as  amended,  and 
Head  Start  programs  carried  out  under 
the  Head  Start  Act.  including  the 
training  of  teachers;  (13)  other  early 
learning  and  preschool  programs;  (14) 
dropout  prevention  programs  such  as 
the  Cook  Inlet  Tribal  Council's  Partners 
for  Success  program;  (15)  career 
preparation  activities  to  enable  Alaska 
Native  children  and  adults  to  prepare 
for  meaningful  employment,  including 
programs  providing  tech-prep, 
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mentoring,  training,  and  apprenticeship 
activities;  (16)  provision  of  operational 
support  and  purchasing  of  equipment  to 
develop  regional  vocational  schools  in 
rural  areas  of  Alaska,  including 
boarding  schools  for  Alaska  Native 
students  in  grades  9  through  12,  or  at 
higher  levels  of  education,  to  provide 
the  students  with  necessary  resources  to 
prepare  for  skilled  employment 
opportunities;  and  (17)  other  activities, 
consistent  with  the  purposes  of  the 
Alaska  Native  Education  Programs,  to 
meet  the  educational  needs  of  Alaska 
Native  children  and  adults. 

Eligible  Applicants:  Alaska  Native 
organizations,  educational  entities  with 
experience  in  developing  or  operating 
Alaska  Native  programs  or  programs  of 
instruction  conducted  in  Alaska  Native 
languages,  cultural  and  community- 
based  organizations  with  experience  in 
developing  or  operating  programs  to 
benefit  Alaska  Natives,  and  consortia  of 
organizations  and  entities  described  in 
this  paragraph  to  carry  out  programs 
that  meet  the  purposes  of  the  program. 
A  State  educational  agency  or  local 
educational  agency  may  apply  for  an 
award  under  this  program  only  as  part 
of  a  consortium  involving  an  Alaska 
Native  organization.  The  consortium 
may  include  other  eligible  applicants. 

Applications  Available:  April  1.  2002. 

Deadline  for  Tmnsmittal  of 
Applications:  May  16.  2002. 

Estimated  Available  Funds:  $10.2 
million,  including  not  less  than  $1 
million  for  parenting  education 
programs  and  not  less  than  $2  million 
for  dropout  prevention  programs  (see 
PRIORITIES  section  in  this  notice). 

Estimated  Range  of  Awards: 
$500.000— $2,000,000. 

Estimated  Number  of  Awards:  16. 

Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Pmject  Period:  Up  to  36  months. 

Applicable  Regulations  and  Statute: 
The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80.  81,  82. 
86,  97,  98,  and  99.  Title  VII,  Part  C  of 
the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  No  Child  Left  Behind  Act  of  2001, 
Pub.  L.  No.  107-110. 

Selection  Criteria:  The  Secretary  will 
use  the  following  selection  criteria  in  34 
CFR  75.210  to  evaluate  applications 
under  this  competition  (the  specific 
selection  criteria  and  factors  that  will  be 
used  in  evaluating  applications  are 
detailed  in  the  application  package). 
The  maximiun  score  for  all  of  the 
selection  criteria  is  100  points.  The 


maximum  points  for  each  criterion  is  as 
follows: 

(a)  Need  for  Project — 5  points. 

(b)  Significance — 5  points. 

(c)  Quality  of  Project  Design — 25 
points. 

(d)  Adequacy  of  Project  Services — 25 
points. 

(e)  Quality  of  Project  Personnel — 15 
points.  ^ 

(f)  Adequacy  of  Resources — 5  points. 

(g)  Quality  of  Management  Plan — 18 
points. 

(h)  Quality  of  Project  Evaluation — 10 
points. 

Priorities 

(a)  Competitive  Preference.  Except  for 
activities  listed  in  section  7304(d)(2)  of 
the  authorizing  statute,  which  have 
statutory  minimiun  funding  levels,  the 
Secretary  will  award  up  to  5  bonus 
points  to  applications  from  Alaska 
Native  regional  nonprofit  organizations 
and  up  to  5  bonus  points  to  applications 
ftt)m  consortia  that  include  at  least  one 
Alaska  Native  regional  nonprofit 
organization.  These  priorities  are 
specified  in  the  authorizing  statute  for 
this  program.  The  bonus  points  are  in 
addition  to  any  points  the  applicant 
earns  under  the  selection  criteria  listed 
above.  The  Secretary  may  select  an 
application  that  meets  a  priority  over  an 
application  of  comparable  merit  that 
does  not  meet  the  priority. 

(b)  Absolute  Preferences.  In 
accordance  with  statutory  requirements, 
the  Secretary  is  establishing  two 
separate  priorities  for  proposals  to  use 
grant  funds  to  support  (1)  dropout 
prevention  programs;  and  (2)  parenting 
education  programs  for  parents  and 
caregivers  of  Alaska  Native  children  to 
improve  parenting  and  caregiving  skills 
(including  skills  relating  to  discipline 
and  cognitive  development),  including 
parenting  education  provided  through 
in-home  visitation  of  new  mothers.  To 
implement  the  priority  for  dropout 
prevention  programs,  the  Secretary  is 
establishing  a  separate  competition  for 
applications  that  meet  this  priority  and 
reserves  $2  million  solely  for  this 
competition.  To  implement  the  priority 
for  parenting  education  programs,  the 
Secretary  is  establishing  a  separate 
competition  for  applications  that  meet 
this  priority  and  reserves  $1  million 
solely  for  this  competition.  The 
Secretary  may  adjust  the  aniount 
reserved  for  these  separate  competitions 
after  determining  the  number  of  high- 
quality  applications  received. 

Instructions  for  Transmittal  of 
Applications 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 


differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

hi  Fiscal  Year  2002.  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  of  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  Alaska  Native 
Education  Program,  CFDA  84.356A  is 
one  of  the  programs  included  in  the 
pilot  project.  If  you  are-  an  applicant 
under  the  Alaska  Native  Education 
Program,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

"The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPUCATION.  formeriy  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement.  If  you  participate  in  this 
e- APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  yoiu-  electronic  application 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps:  - 

1.  Print  ED  424  from  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  number  unique  to  your 
application). 
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4.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Alaska  Native 
Education  Program  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e-APPUCATION 
pilot  project  [see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

For  Applications  and  Information 
Contact:  Mrs.  Lynn  Thomas.  (202)  260- 
1541,  U.S.  Department  of  Education. 
400  Maryland  Avenue.  SW.,  F0B6. 
Room  3C126.  Mail  Stop  6140, 
Washington.  DC  20202.  The  e-mail 
address  for  Mrs.  Thomas  is: 
Lynn .  thomas@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternate 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
above. 

Individuals  with  disabilities  may  also 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  on  request  to  the 
contact  person  listed  above.  However, 
the  Department  is  not  able  to  reproduce 
in  an  aJtemate  format  the  standard 
forms  included  in  the  application 
package. 

Electronic  Access  to  This  Document: 
You  may  view  this  docimient,  as  well  as 
other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  portable  docimient 
format  (PDF)  on  the  Internet  at  either  of 
the  following  sites:  http://ocfo.ed.gov/ 
fedreg.htm:  http://www/ed.gov/ 
news.html. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  either  of  the  preceding  sites.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office,  toll 
free,  at  1-888-293-6498.  or  in  the 
Washington.  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  are  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  Pub.  L.  No.  107-110. 


Dated:  March  26.  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
IFR  Doc.  02-7810  Filed  3-29-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[Docket  No.  ER02-1 380-000] 

DTE  East  China,  LLC;  Notice  of  niing 

March  26.  2002. 

Take  notice  that  on  March  21.  2002. 
DTE  East  China.  LLC  tendered  for  filing 
under  Section  205  of  the  Federal  Power 
Act  a  proposed  FERC  Electric  Tariff  No. 
2  pursuant  to  which  it  proposes  to  make 
wholesale  sales  of  test  power  at 
negotiated  rates  per  MWh  up  to,  but  not 
exceeding,  the  purchaser's  avoided  costs 
in  such  hour. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  Ueu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Comment  Date:  April  5.  2002. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory      ^ 
Commission 

[Docket  No.  EG02-106-000.  et  ai.] 

Vandolah  Power  Company,  LLC,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Hllngs 

March  26.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Vandolah  Power  Company,  L.LC. 

[Docket  No.  EG02-106-0001 

On  March  21.  2002.  Vandolah  Power 
Company.  L.L.C.  (Vandolah  Power),  a 
Delaware  limited  liability  corporation 
with  its  principal  place  of  business  in 
Houston.  Texas,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Vandolah  Power  owns  a  630-MW 
power  generation  facility  that  is  under 
construction  in  Hardee  County,  Florida, 
(the  "Facility").  When  completed,  the 
Facility  will  be  interconnected  to  the 
transmission  system  of  Florida  Power 
Corporation.  The  Facility  is  scheduled 
to  begin  commercial  operation  in  June 
2002. 

Comment  Date:  April  16.  2002. 

2.  New  England  Power  Pool 

(Docket  No.  EL00-62-O44,  ER98-3853-0131 

Take  notice  that  on  March  18,  2002, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  materials  (1)  to  permit 
NEPOOL  to  expand  its  membership  to 
include  Sprague  Energy  Corp.  (Sprague); 
and  (2)  to  terminate  the  memberships  of 
Niagra  Mohawk  Energy  Inc.  (NIMO)  and 
Amerada  Hess  Corporation  (Hess).  The 
Participants  Committee  requests  an 
effective  date  of  March  1.  2002  for 
commencement  of  participation  in 
NEPOOL  by  Sprague  and  December  31, 
2001  and  February  1.  2002  for  the 
terminations  of  NIMO  and  Hess, 
respectively. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  April  15,  2002. 
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3.  PPL  Large  Scale  Distributed 
Generation  n,  LLC  and  PPL  Midwest 
Finance,  LLC 

(Docket  No.  EL02-72-OOOI 

Take  notice  that  on  March  15,  2002, 
PPL  Large  Scale  Distributed  Generation 
II,  LLC  and  PPL  Midwest  Finance,  LLC 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission),  a  Petition 
for  Declaratory  Order  Disclaiming 
Jxirisdiction. 

Comment  Date:  April  15,  2002. 

4.  Access  Energy  Cooperative 

[Docket  No.  EL02-73-000] 

Take  notice  that  on  March  21,  2002. 
Access  Energy  Cooperative  (AEC)  filed  a 
conditional  request  for  waiver  of  the 
requirements  of  Order  No.  888  and 
Order  No.  889  pursuant  to  18  CFR 
35.28(d)  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations.  AEC  also  requests  waiver 
of  18  CFR  35.28(d)(ii)'s  60-day  notice 
requirement.  AEC's  filing  is  available  for 
public  inspection  at  its  offices  in  Mt. 
Pleasant.  Iowa. 

Comment  Date:  April  15,  2002. 

5.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROl-3032-003] 

Take  notice  that  on  March  18.  2002. 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  the  revised  description  of 
the  work  to  be  performed  (Revised 
Description)  and  cost  support  for  the 
estimated  total  cost  for  the  direct 
assignment  interconnection  facilities 
(Cost  Support)  set  forth  in  the  executed 
Generator  Interconnection  and 
Operating  Agreement  (Interconnection 
Agreement)  between  Dominion  Virginia 
Power  and  Tenaska  Virginia  Partners, 
L.P.  (Tenaska).  This  filing  is  being  made 
to  comply  with  the  Commission's 
February  15,  2002  unpublished  letter 
order  in  Docket  No.  EROl-3032-002. 

Dominion  Virginia  Power  respectfully 
requests  that  the  Commission  accept  the 
Revised  Description  and  Cost  Support  to 
allow  the  Interconnection  Agreement  to 
become  effective  on  November  9,  2001 , 
the  same  date  the  Commission  made  the 
Interconnection  Agreement  effective  in 
its  December  6,  2001  order  in  these 
proceedings.  Copies  of  the  filing  were 
served  upon  Tenaska  and  the  Virginia 
State  Corporation  Commission. 

Comment  Date:  April  8,  2002. 

6.  El  Paso  Electric  Company 

(Docket  No.  ER02-1 141-001 J 

Take  notice  that  on  March  20,  2002, 
El  Paso  Electric  Company  (El  Paso) 


tendered  for  filing  with  the  Federal 
Energy  Regiilatory  Commission 
(Commission)  a  Service  Agreement  with 
Arizona  Electric  Power  Cooperative,  Inc. 
for  Firm  Transmission  Service  under  El 
Paso's  Open  Access  Transmission  Tariff. 
The  Service  Agreement  was  originally 
submitted  for  filing  on  February  27, 
2002  but  contained  an  erroneous  service 
agreement  designation.  This  filing 
corrects  the  error. 

El  Paso  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  January  24,  2002.  El 
Paso  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  regulations,  18  CFR  part 
35,  and  that  a  copy  has  been  served  on 
the  Texas  Public  Utility  Commission. 

Comment  Date:  April  10,  2002. 

7.  El  Paso  Electric  Company 

[Docket  No.  ER02-1 142-001) 

Take  notice  that  on  March  20,  2002, 
El  Paso  Electric  Company  (El  Paso) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement  with 
Arizona  Electric  Power  Cooperative,  Inc. 
for  Non-Firm  Transmission  Service 
imder  El  Paso's  Open  Access 
Transmission  Tariff.  The  Service 
Agreement  was  originally  submitted  for 
filing  on  February  27,  2002  but 
contained  an  erroneous  service 
agreement  designation.  This  filing 
corrects  the  error. 

El  Paso  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  January  24,  2002.  El 
Paso  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  regulations,  18  CFR  35, 
and  that  a  copy  has  been  served  on  the 
Texas  Public  Utility  Commission. 

Comment  Date:  April  10,  2002. 

8.  Ocean  State  Power  II 

(Docket  No.  ER02-1 178-001] 

Take  notice  that  on  March  19,  2002, 
Ocean  State  Power  II  (Ocean  State  II) 
tendered  for  filing  revisions  to 
Attachments  A  and  B  to  Ocean  State  II's 
annual  rate  of  return  on  equity  (ROE)  to 
Rate  Schedule  FERC  Nos.  5-8.  Ocean 
State  II  states  that  these  sheets  are  being 
filed  to  correct  omissions  from  their 
February  28,  2002  filing  in  this 
proceeding. 

Ocean  State  II  requests  an  effective 
date  of  April  29,  2002,  for  these 
revisions.  Copies  of  the  filing  have  been 
served  upon  each  person  designated  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Comment  Date:  April  9,  2002. 


9.  Ocean  State  Power 

[Docket  No.  ER02-1 184-001] 

Take  notice  that  on  March  19,  2002, 
Ocean  State  Power  (Ocean  State) 
tendered  for  filing  revisions  to 
Attachments  A  and  B  to  Ocean  State's 
annual  rate  of  return  on  equity  (ROE)  to 
Rate  Schedule  FERC  Nos.  1-4.  Ocean 
State  states  that  these  sheets  are  being 
filed  to  correct  omissions  from  their 
February  28,  2002  filing  in  this 
proceeding. 

Ocean  State  requests  an  effective  date 
of  April  29,  2002,  for  these  revisions. 
Copies  of  the  filing  have  been  served 
upon  each  person  designated  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Comment  Date:  April  9,  2002. 

10.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-1 2 15-001] 

Take  notice  that  on  March  19.  2002 
American  Electric  Power  Service 
Corporation  tendered  for  filing,  on 
behalf  of  its  affiliated  companies  ' 

including  Central  Power  and  Light 
Company  and  West  Texas  Utilities 
Company,  (collectively,  AEP),  a  revised 
Interim  Qualified  Scheduling  Entity 
Service  Agreement  (Agreement). 

AEP  requests  that  the  revised 
Agreement  substitute  an  agreement  that 
AEP  previously  filed  in  this  docket.  AEP 
requests  that  the  revised  Agreement  be 
made  effective  on  March  3,  2002.  Copies 
of  the  transmittal  letter  have  been 
served  on  the  party  to  the  Agreement  as 
well  as  on  the  Public  Utility 
Commission  of  Texas. 

Comment  Date:  April  9,  2002. 

11.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER02-1323-001] 

Take  notice  that  on  March  18,  2002. 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Second  Revised  Service  Agreement  No. 
110  and  Supplement  No.  1  to  Second 
Revised  Service  Agreement  No.  110 
imder  Allegheny  Power's  Open  Access 
Transmission  Service  Tariff.  Second 
Revised  Service  Agreement  No.  110  and 
its  supplement  consist  of  an  executed 
Network  Integration  Transmission 
Service  Agreement  and  Network 
Operating  Agreement  with  the  Borough 
of  Tarentimi  and  replace  First  Revised 
Service  Agreement  No.  110  and  its 
Supplement  No.  1.  Allegheny  Power 
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requests  that  the  effective  date  for 
Second  Revised  Service  Agreement  No. 
110  and  its  Supplement  No.  1  remain 
March  16.  2002. 

Copies  of  the  filing  have  been 
provided  to  the  Customer  and  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  Date:  April  8.  2002. 

12.  Mirant  Oregon,  L.L.C. 

[Docket  No.  ER02-1331-0011 

Take  notice  that  on  March  20,  2002, 
Mirant  Oregon.  L.L.C.  (Mirant  Oregon) 
tendered  for  filing  an  amendment  to  its 
application  filed  on  March  18,  2002  to 
correct  an  error  in  the  initial  filing. 
Mirant  Oregon  states  that  correct 
location  of  the  Coyote  Springs  2 
generating  facility  (Facility)  is  the 
Avista  Corporation  control  area  and  not 
the  Portland  General  Electric  Company 
control  area  referred  to  in  the  initial 
filing.  Accordingly,  Mirant  Oregon  has 
included  a  new  Supply  Margin 
Assessment  for  the  Avista  Corporation 
control  area  in  Mirant  Oregon's 
application  for  market-based  rates. 

Comment  Date:  April  10.  2002. 

13.  American  Transmission  Systems, 
Inc. 

(Docket  No.  ER02-1 346-000] 

Take  notice  that  on  March  20,  2002, 
American  Transmission  Systems,  Inc. 
filed  a  Service  Agreement  to  provide 
Non-Firm  Point-to-Point  Transmission 
Service  for  Dominion  Energy  Marketing, 
Inc.,  the  Transmission  Customer. 
Services  are  being  provided  under  the 
American  Transmission  Systems,  Inc. 
Open  Access  Transmission  Tariff 
submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER99-2647-000.  The 
proposed  effective  date  under  the 
Service  Agreement  is  March  18,  2002  for 
the  above  mentioned  Service  Agreement 
in  this  filing. 

Comment  Date:  April  10,  2002. 

14.  Pacific  Gas  and  Electric  Company 

[Docket  No  ER02-1351-O00] 

Take  notice  that  on  March  21,  2002, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  Generator 
Special  Facilities  Agreements  (GSFAs) 
and  Generator  Interconnection 
Agreements  (GIAs)  between  PG&E  and 
King  City  Energy  Center.  LLC  (King 
City),  Gilroy  Energy  Center,  LLC 
(Gilroy),  Duke  Energy  Morro  Bay  LLC 
(Duke  Morro  Bay),  Wellhead  Power 
Panoche,  LLC  (Wellhead  Panoche)  and 
Wellhead  Power  Gates,  LLC  (Wellhead 
Gates)  (collectively.  Parties).  In 
addition,  PG&E  is  filing  Supplemental 
Letter  Agreements  with  King  City  and 


Gilroy.  PG&E  has  requested  certain 
waivers. 

Copies  of  this  filing  have  been  served 
upon  King  City,  Gilroy,  Duke  Morro 
Bay,  Wellhead  Panoche.  Wellhead 
Gates,  the  California  Independent 
System  Operator  Corporation  and  the 
CPUC. 

Comment  Date:  April  16,  2002. 

15.  Black  Hills  Corporation,  n/k/a  Black 
Hills  Power,  Inc. 

(Docket  No.  ER02-1 352-000] 

Take  notice  that  on  March  21,  2002, 
Black  Hills  Corporation,  d/b/a  Black 
Hills  Power,  Inc.,  a  wholly-owned 
subsidiary  of  Black  Hills  Corporation, 
tac.  (a  South  Dakota  holding 
corporation),  tendered  for  filing  an 
executed  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  with  Black  Hills  Generation, 
Inc. 

Copies  of  the  filing  were  provided  to 
the  regulatory  commission  of  the  states 
of  Montana,  South  Dakota  and 
Wyoming.  Black  Hills  Power,  Inc.  has 
requested  that  further  notice 
requirement  be  waived  and  the  executed 
Service  Agreement  be  allowed  to 
become  effective  February  1.  2002. 

Comment  Date:  April  16,  2002. 
16.  Appalachian  Power  Company 

(Docket  No.  ER02-1353-0001 

Take  notice  that  Appalachian  Power 
Company  (APCo),  on  March  21,  2002, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Cancellation 
for  Rate  Schedule  FERC  No.  99,  which 
became  effective  on  May  21,  1984. 

APCo  states  that  the  current  version  of 
Rate  Schedule  99  on  file  with  the 
Commission  contains  a  one  (1)  year 
notice  of  cancellation  provision  and  that 
APCo  gave  Central  Virginia  Electric 
Cooperative,  Inc.  (CVEC).  the  only 
customer  served  by  Apco  under  Rate 
Schedule  FERC  No.  99,  timely  wrritten 
notification  of  its  election  to  terminate 
Rate  Schedule  FERC  No.  99  and  service 
to  CVEC  under  APCo's  cost-based  rates. 

Since  no  service  is  to  be  provided  by 
APCo  under  Rate  Schedule  No.  99  after 
May  20,  2002,  APCo  requests,  for  good 
cause  shown,  in  accordance  with 
Section  35 . 1 5  of  the  Commission's 
Regulations,  that  its  Notice  of 
Cancellation  be  made  effective  as  of 
May  21,  2002.  APCo  further  states  that 
copies  of  its  filing  have  been  served 
upon  the  Virginia  State  Corporation 
Commission  and  CVEC. 

Comment  Date:  April  16,  2002. 


17.  Twelvepole  Creek,  LLC 

(Docket  No.  ER02-1 354-000) 

Take  notice  that  on  March  21,  2002, 
Twelvepole  Creek,  LLC  (Twelvepole 
Creek)  tendered  for  filing  six  copies  of 
the  Umbrella  Service  Agreement  for 
Short-Term  Sales  Under  Market-Based 
Rate  Tariff  between  Twelvepole  Creek, 
LLC  and  Orion  Power  MidWest,  L.P. 
(Umbrella  Service  Agreement),  as 
Original  Service  Agreement  No.  1  under 
Twelvepole  Creek's  market-based  rate 

tariff. 

Comment  Date:  April  16,  2002. 

18.  Orion  Power  MidWest,  L.P. 

[Docket  No.  ER02-1 355-000] 

Take  notice  that  on  March  21,  2002, 
Orion  Power  MidWest,  L.P.  (Orion 
Power  MidWest)  tendered  for  filing  one 
confidential,  unredacted  copy  and 
fourteen  redacted  copies  of  the  Master 
Power  Purchase  and  Sale  Agreement 
between  Orion  Power  MidWest  and 
Valu  Source  Energy  Services,  LLC 
(Agreement)  as  Original  Service 
Agreement  No.  2  under  Orion  Power 
Midwest's  market-based  rate  tariff. 
Orion  Power  MidWest  requested 
confidential  treatment  for  the 
unredacted  copy  of  the  Agreement. 

Comment  Date:  April  16,  2002. 

19.  Orion  Power  MidWest,  L.P. 

[Docket  No.  ER02-1356-O00J 

Take  notice  that  on  March  21,  2002. 
Orion  Power  MidWest,  L.P.  (Orion 
Power  MidWest)  tendered  for  filing  one 
confidential,  unredacted  copy  and 
fourteen  redacted  copies  of  the  Master 
Power  Purchase  and  Sale  Agreement 
between  Orion  Power  MidWest  and 
Reliant  Energy  Services ,  Inc . , 
(Agreement)  as  Original  Service 
Agreement  No.  1  under  Orion  Power 
Midwest's  market-based  rate  tariff. 
Orion  Power  MidWest  requested 
confidential  treatment  for  the 
unredacted  copy  of  the  Agreement. 
Comment  Date:  April  16,  2002. 

20.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-1357-000] 

Take  notice  that  on  March  21,  2002, 
the  California  Independent  System 
Operator  Corporation  (ISO)  filed  Third 
Revised  Service  Agreement  No.  32 
Under  ISO  Rate  Schedule  No.  1,  which 
is  a  Participating  Generator  Agreement 
between  the  ISO  and  Pacific  Gas  and 
Electric  Company.  The  ISO  has  revised 
the  PGA  to  update  the  list  of  generating 
units  listed  in  Schedide  1  of  the  PGA. 

The  ISO  requests  an  effective  date  for 
the  filing  of  March  22,  2002.  The  ISO 
has  served  copies  of  this  filing  upon  all 
entities  that  are  on  the  official  service 
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list  for  Docket  Nos.  ER98-1002  and 
BROl-2433. 
Comment  Date:  April  16,  2002. 

21.  West  Valley  Leasing  Company,  LLC 

(Docket  No.  ER02-135S-000J 

Take  notice  that  on  March  21,  2002, 
West  Valley  Leasing  Company,  LLC,  an 
Oregon  limited  liability  company 
(WVLC).  f/k/a/  PPM  Five  LLC  (PPM 
Five)  is  canceling  its  FERC  Rate 
Schedule  No.  1  and  related  State  of 
Policy  and  Code  of  Conduct. 

WVLC  request  that  the  cancellation  of 
the  Rate  Schedule  be  m^de  effiective 
March  20,  2002. 

Comment  Date:  April  16,  2002. 

22.  Kansas  Electric  Power  Cooperative, 
Inc. 

[Docket  No.  NJ02-4-000] 

Take  notice  that  on  March  21,  2002, 
Kansas  Electric  Power  Cooperative,  Inc., 
a  non-jurisdictional  generation  and 
transmission  cooperative,  tendered  for 
filing  a  request  for  waiver  of  Order  No. 
889. 

Comment  Date:  April  15,  2002. 

23.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EL02-18-001] 

Take  notice  that  on  March  18.  2002. 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Conmiission),  a 
Compliance  Report  pursuant  to  the 
Commission's  March  1,  2002  Order,  98 
FERC  1161,228. 

Comment  Date:  April  17,  2002. 

24.PacifiCorp 

[Docket  No.  ER01-3071-O021 

Take  notice  that  PacifiCorp  on  March 
25,  2002,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Federal  Energy  Regulatory  Commission 
(Commission)  Rules  and  Regulations,  a 
First  Revised  Service  Agreement  No.  50 
under  PacifiCorp 's  FERC  Electric  Tariff 
Vol.  12  between  PacifiCorp  and 
Flathead  Electric  Cooperative,  Inc. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  Date:  April  15,  2002. 

25.  Michigan  Electric  Transmission 
Company  and  Consumers  Energy 
Company 

[Docket  No.  ER02-800-001) 

Take  Notice  that  on  March  22,  2002, 
Consumers  Energy  Company 
(Consimiers)  and  Michigan  Electric 
Transmission  Company  (Michigan 
Transco)  tendered  for  filing  with  the 


Federal  Energy  Regulatory  Commission 
(Commission)  a  Second  Supplemental 
Notice  of  Succession  and  a  Revised  Rate 
Schedule  for  Consumers  related  to  the 
transfer  of  transmission  assets  from 
Consumers  to  Michigan  Transco.  The 
Second  Supplemental  Notice  of 
Succession  and  Revised  Rate  Schedule 
were  to  become  effective  April  1,  2001. 

By  acceptance  letter  dated  February 
20,  2002,  that  submittal  was  accepted  by 
the  Commission  effective  April  1,  2001, 
conditioned  upon  compliance  with 
Order  No.  614  within  30  days  of  the 
issuance  of  that  acceptance  letter.  A 
Compliance  Filing  in  the  referenced 
docket,  purporting  to  satisfy  the 
aforementioned  condition,  was  made  by 
Consumers  and  Michigan  Transco  on 
March  22,  2002. 

A  full  copy  of  the  filing  was  served 
upon  the  Michigan  Public  Service 
Commission,  and  Customers:  Michigan 
South  Central  Power  Authority, 
Michigan  Public  Power  Authority  and 
Wolverine  Power  Supply  Cooperative, 
were  sent  the  Notice  of  Succession  and 
related  materials. 

Comment  Date:  April  12,  2002. 

26.  Somerset  Windpower  LLC 

[Docket  No.  ER02-954-0011 

Take  notice  that  on  March  22,  2002, 
Somerset  Windpower  LLC  ("Somerset") 
submitted  to  the  Federal  Energy 
Regulatory  Commission  (Conmiission) 
an  amendment  to  the  Request  for 
Authorization  to  Amend  Market-Based 
Rate  Tariff  that  it  previously  filed  with 
the  Commission  on  February  1,  2002. 
Somerset  is  engaged  exclusively  in  the 
business  of  owming  and  operating  a  9 
MW  wind-powered  electric  generating 
facility  located  in  Somerset  Township, 
Somerset  Coimty,  Pennsylvania  and 
selling  its  capacity  and  energy  at 
wholesale  to  Exelon  Power  Generation 
LLC. 

Comment  Date:  April  12,  2002. 

27.  Mill  Riin  Windpower  LLC 

[Docket  No.  ER02-955-0011 

Take  notice  that  on  March  22,  2002, 
Mill  Run  Windpower  LLC  (Mill  Run) 
submitted  to  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  amendment  to  the  Request  for 
Authorization  to  Amend  Market-Based 
Rate  Tariff  that  it  previously  filed  with 
the  Commission  on  February  1,  2002. 
Mill  Run  is  engaged  exclusively  in  the 
business  of  owning  and  operating  a  15 
MW  wind-powered  electric  generating 
facility  located  in  Springfield  and  Stuart 
towmships,  Fayette  County, 
Pennsylvania  and  selling  its  capacity 
and  energy  at  wholesale  to  Exelon 
Power  Generation  LLC. 


Comment  Date:  April  12,  2002. 

28.  Florida  Keys  Electric  Cooperative 
Association,  Inc. 

[Docket  No.  ER02-1 359-0001 

Take  notice  that  on  March  21,  2002,  . 
Florida  Keys  Electric  Cooperative 
Association,  Inc.  tendered  for  filing  a 
revised  rate  for  nom-firm  transmission 
service  provided  to  the  City  Electric 
System,  Key  West,  Florida  in 
accordance  with  the  terms  and 
conditions  of  the  Long-Term  Joint 
Investment  Transmission  Agreement 
between  the  Parties. 

A  copy  of  this  filing  has  been  served 
on  CES  and  the  Florida  Public  Service 
Commissioner. 

Comment  Date:  April  11,  2002. 

29.  Western  Resources,  Inc. 

[Docket  No.  ER02-1361-0001 

Take  notice  that  on  March  22,  2002, 
Western  Resources,  Inc.  (WR)  (d.b.a. 
Westar  Energy)  tendered  for  filing  a 
Service  Agreement  between  WR  and 
Morgan  Stanley  Capital  Group  (MSCG). 
WR  states  that  the  purpose  of  this 
agreement  is  to  permit  MSCG  to  take 
service  imder  WR's  Market  Based  Power 
Sales  Tariff  on  file  with  the 
Commission.  This  agreement  is 
proposed  to  be  effective  March  1,  2002. 

Copies  of  the  filing  were  served  upon 
MSCG  and  the  Kansas  Corporation 
Commission. 

Comment  Date:  April  12,  2002. 

30.  Western  Resources,  Inc. 

[Docket  No.  ER02-1 362-000] 

Take  notice  that  on  March  22,  2002, 
Western  Resources,  Inc.  (WR)  (d.b.a. 
Westar  Energy)  tendered  for  filing  a 
Revised  Sheet  No.  2  to  the  Service 
Agreement  between  WR  and  the  City  of 
Lamed.  WR  states  that  the  purpose  of 
revision  is  to  correct  an  inadvertent 
error  in  the  originally  filed  document. 
This  agreement  is  proposed  to  be 
effective  June  15,  2001. 

Copies  of  the  filing  were  served  upon 
the  City  of  Lamed  and  the  Kansas 
Corporation  Commission. 

Comment  Date:  April  12,  2002. 

31.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-1 363-000) 

Take  notice  that  on  March  22,  2002, 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Cancellation 
and  a  revised  cover  sheet  to  cancel  an 
imexecuted  Generator  Interconnection 
and  Operating  Agreement 
(Interconnection  Agreement)  between 
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Dominion  Virginia  Power  and 
GenPower  Earleys,  L.L.C.  (GenPower). 

Dominion  Virginia  Power  respectfully 
requests  that  the  Commission  allow  the 
Notice  of  Cancellation  and  the  revised 
cover  sheet  to  become  effective  March 
25,  2002.  Copies  of  the  fihng  were 
served  upon  GenPower  and  the  Virginia 
State  Corporation  Commission. 

Comment  Date:  April  12,  2002. 

32.  Potlatch  Corporation 
[Docket  No.  ER02-1 364-000) 

Take  notice  that  on  March  22,  2002. 
Potlatch  Corporation  filed  a  Notice  of 
Withdrawal  of  its  Power  Purchase 
Agreement  with  Minnesota  Power  in  the 
above-referenced  docket. 

A  copy  of  the  fihng  was  served  upon 
Minnesota  Power,  the  sole  customer  of 
Potlatch  Corporation  and  on  the 
Minnesota  Public  Utilities  Commission. 

Comment  Date:  April  12.  2002. 

33.  Cokinos  Power  Trading  Co. 

[Docket  No.  ER02-1 365-000] 

Take  notice  that  on  March  22.  2002. 
Cokinos  Power  Trading  Co.  (Cokinos) 
petitioned  the  Commission  for 
acceptance  of  Cokinos  Rate  Schedule 
FERC  No.  1 ;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

Cokinos  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Cokinos  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Cokinos  is  a  wholly-owned 
subsidiary  of  Cokinos  Energy 
Corporation,  which,  through  its 
affiliates,  is  primarily  engaged  in  the 
marketing  of  crude  oil  and  natural  gas. 

Comment  Date:  April  12,  2002. 

34.  Hess  Energy  Power  &  Gas  Company. 
LLC 

[Docket  No.  ER02-1 366-000) 

Take  notice  that  on  March  22,  2002, 
Hess  Energy  Power  &  Gas  Company, 
LLC  (Seller)  petitioned  the  Federal 
Energy  Regulatory  Commission 
(Commission)  for  an  order:  (1) 
Accepting  Seller's  proposed  FERC  rate 
schedule  for  market-based  rates;  (2) 
granting  waiver  of  certain  requirements 
under  Subparts  B  and  C  of  Part  35  of  the 
regulations;  (3)  granting  the  blanket 
approvals  normally  accorded  sellers 
permitted  to  sell  at  market-based  rates; 
and  (4)  granting  waiver  of  the  60-day 
notice  period. 

Comment  Date:  April  12,  2002. 


35.  Calpine  Oneta  Power,  L.P. 

[Docket  No.  ER02-1 367-000] 

Take  notice  that  on  March  22.  2002. 
Calpine  Oneta  Power.  L.P.  (the 
Applicant)  tendered  for  filing,  under 
section  205  of  the  Federal  Power  Act,  a 
request  for  authorization  to  make 
wholesale  sales  of  electric  energy, 
capacity  and  ancillary  services  at 
market-based  rates,  to  reassign 
transmission  capacity,  and  to  resell  firm 
transmission  ri^ts.  Applicant  proposes 
to  own  and  operate  a  nominal  1000 
megawatt  electric  generation  facility 
located  in  Wagoner  Coimty,  Oklahoma. 
Applicant  also  submitted  for  filing  a 
power  marketing  agreement  for  which  it 
requests  privileged  and  confidential 
treatment. 

Comment  Date:  April  12,  2002. 

36.  Orion  Power  MidWest,  L.P. 

[Docket  No.  ER02-1 368-000] 

Take  notice  that  on  March  22,  2002, 
Orion  Power  MidWest,  L.P.  (Orion 
Power  MidWest)  tendered  for  filing  one 
confidential,  unredacted  copy  and 
fourteen  redacted  copies  of  the  Master 
Power  Purchase  and  Sale  Agreement 
between  Orion  Power  MidWest  and 
Dominion  Retail,  Inc.  (Agreement)  as 
Original  Service  Agreement  No.  3  under 
Orion  Power  MidWesfs  market-based 
rate  tariff. 

Comment  Date:  April  12,  2002. 

37.  Orion  Power  MidWest,  L.P. 

[Docket  No.  ER02-1 369-000] 

Take  notice  that  on  March  22,  2002, 
Orion  Power  MidWest,  L.P.  (Orion 
Power  MidWest)  tendered  for  filing  one 
confidential,  unredacted  copy  and 
fourteen  redacted  copies  of  the  Master 
Power  Purchase  and  Sale  Agreement 
between  Orion  Power  MidWest  and 
Allegheny  Energy  Supply  Company, 
LLC  (Agreement)  as  Original  Service 
Agreement  No.  4  under  Orion  Power 
Midwest's  market-based  rate  tariff. 

Comment  Date:  April  12,  2002. 

38.  Commonwealth  Edison  Company 

[Docket  No.  ER02-1 370-000] 

Take  notice  that  on  March  22,  2002, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a  Service 
Agreement  for  Firm  Point  to  Point 
Transmission  Service  and  a 
corresponding  Network  Upgrade 
Agreement  with  MidAmerican  Energy 
Company  (MidAmerican)  under 
ComEd's  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  5. 

ComEd  seeks  an  effective  date  of 
March  14,  2002  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 


ComEd  states  that  a  copy  of  this  filing 
has  been  served  on  MidAmerican  and 
the  Illinois  Commerce  Commission. 

Comment  Date:  April  12,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies    ■ 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-7765  Filed  3-29-02;  8:45  am] 

BIUJNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-8&-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Intent  To  Prepare 
an  Environmental  Assessment  for  the 
PropMSd  White  River  Compressor 
Station  Protect  and  Request  for 
Comments  on  Environmental  Issues 

March  26,  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  potential  environmental 
impacts  of  the  White  River  Compressor 
Station.  This  project  involves  the 
construction  and  operation  of  a  new 
compressor  station  by  Reliant  Energy 
Gas  Transmission  Company  (Reliant)  on 
its  Line  J  system  in  Jackson  County, 


15382 


Federal  Register / Vol.  67,  No.  62 /Monday,  April  1,  2002 /Notices 


Federal  Register /Vol.  67.  No.  62 /Monday,  April  1,  2002 /Notices 


15381 


Arkansas.  1  These  facilities  would 
consist  of  a  new  4,740-horsepower 
White  River  Compressor  Station  and 
other  facilities.  This  EA  will  be  used  by 
the  Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?'*  was  attached  to  the  project 
notice  Reliant  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  website 
[www.ferc.gov). 

Summary  of  the  Proposed  Project 

Reliant  wants  to  expand  the  capacity 
of  its  facilities  in  Arkansas  by  108.000 
dekatherms  per  day  (Dth/d)  in  order  to 
render  firm  natural  gas  transportation 
service  of  102.000  Dth/d  to  TPS  Dell. 
LLC  (Dell).  Reliant  seeks  authority  to 
construct  and  operate  the  White  River 
Compressor  Station  consisting  of  two 
2,370-horsepower  Ariel  JGK/6 
compressors  and  two  Caterpillar 
G3608TALE  drivers  complete  with  inlet 
filters.  H.G.  exhaust  silencers,  PLC 
control  panels,  motor  driver  water 
coolers,  pulsation  bottles,  an  inlet 
scrubber,  and  lube  oil  tanks.  The 
location  of  the  project  facilities  is  shown 
in  appendix  1.^ 

Dell  is  constructing  the  Teco  Dell, 
LLC  Power  Plant  (Power  Plant),  a  640- 


'  Reliant's  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 

^  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street,  NE..  Washington,  DC  20426.  or  call  (202) 
208-1371.  For  instructions  on  connecting  the  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 


megawatt  combined  cycle  generating 
plant  in  Dell,  Arkansas.  Reliant  is 
constructing  a  2.2  mile,  6-inch-diameter 
pipeline  and  a  tap  in  Mississippi 
Coimty,  Arkansas,  under  parts  157.208 
and  157.211  of  the  Commission's 
regulations,  to  connect  Line  J  to  the 
Power  Plant. 

Land  Requirements  for  Construction 

Construction  of  the  proposed 
compressor  station  would  require  about 
5  acres.  Of  this  total,  approximately  1 
acre  would  be  maintained  as  the  new 
compressor  station  site.  The  remaining 
4  acres  would  be  returned  to 
agricultural  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  conunent  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Land  use 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  presented  in  the  EA. 
Depending  on  the  comments  received 


'  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


dtuing  the  scoping  process,  the  EA  may 
be  published  and  mailed  to  Federal, 
state,  and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  reconmiendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  one  issue 
(air  and  noise  impacts  of  the  proposed 
compressor  station)  that  we  think 
deserve  attention  based  on  a 
preliminary  review  of  the  proposed 
facilities  and  the  environmental 
information  provided  by  Reliant.  This 
preliminary  list  of  issues  may  be 
changed  based  on  your  comments  and 
our  analysis. 

Also  we  have  made  a  preliminary 
decision  not  to  address  the  impacts  of 
the  nonjurisdictional  facilities.  We  will 
briefly  describe  their  location  and  status 
in  the  EA. 

Public  ParticipatiDn 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  conmientor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
envirormiental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  St..  NE.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  1,  PJ-11.1. 

•  Reference  Docket  No.  CP02-8O- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  April  25,  2002. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  rerasonable  time  frame 
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in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
encourages  electronic  filing  of  any 
comments  or  interventions  or  protests  to 
this  proceeding.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.gov  under  the  "e- 
Filing"  link  to  the  User's  Guide.  Before 
you  can  file  comments  or  interventions 
you  will  need  to  create  an  accoimt 
which  can  be  created  by  clicking  on 
"Login  to  File"  and  then  "New  User 
Account." 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
docimients  and  filings  by  other 
interveners.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  {see  appendix  2)'*.  Only 
interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 
Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  ether  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  en  the  FERC 
website  [www.ferc.gov)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208—2222 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  en  the 


"CIPS"  link,  select  "Docket  #  "  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2222. 

Magalie  R.  Salas. 

Secretary. 

IFR  Doc.  02-7744  Filed  3-29-02;  8:45  am) 
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■*  Interventions  may  also  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

Notice  of  Application  Accepted  for 
Rllng  and  Soliciting  Comments, 
ProtesU,  Motions  To  Intervene, 
Rcommendations,  and  Terms  and 
Conditions 

March  26,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  12147-000. 

c.  Date  filed:  January  30,  2002. 

d.  Applicant:  City  of  Burbank. 

e.  Name  of  Project:  Valley  Power 
Plant. 

f.  Location:  At  the  City  of  Burbank's 
existing  domestic  water  pumping 
facility  within  the  City  of  Burbank.  in 
Los  Angeles  County.  California.  The 
source  of  water  for  the  conduit  is 
purchased  water  from  the  Metropolitan 
Water  District  of  Southern  California 
taken  from  the  Sacramento  and  San 
Joaquin  Rivers  in  California  and  locally 
produced  groundwater.  The  project 
would  not  occupy  Federal  or  tribal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact:  Ronald  E. 
Davis.  General  Manager.  Burbank  Water 
and  Power  Department.  164  West 
Magnolia  Boulevard,  Burbank,  CA 
91502.  (818)  238-3500. 

i.  FERC  Contact:  Tom  Papsidero,  (202) 
21»-2715. 

j.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
the  following  paragraphs  about  filing 
responsive  documents. 

k.  Deadline  for  filing  comments, 
protests  and  motions  to  intervene:  April 
26,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426. 
Please  include  the  project  number  (P- 


12147-000)  on  any  comments,  protests, 
or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
en  that  resource  agency. 

1.  Description  of  Project:  The 
purchased  water  is  delivered  at  higher     . 
pressure  than  the  groundwater  and 
blending  now  requires  pressure 
reducing  valves;  the  city  proposes  to  use 
a  turbine/generator  as  the  primary 
pressure  reducer.  The  project  would 
consist  of  two  proposed  turbine/ 
generator  units  with  a  total  generating 
capacity  of  300  kilowatts  which  would 
be  connected  to  the  City  of  Burbank's 
existing  Valley  Pumping  Plant.  The 
average  annual  generation  would  be 
900,000  kilewattheurs.  * 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  First  Street,  NE.. 
Room  2A,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  This  filing 
maybe  viewed  on  http:// 
www.ferc.fed.  us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h  above. 

Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
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served  on  the  applicant(s)  named  in  this 
public  notice. 

Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

Filing  and  Service  of  Responsive 
Documents— The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  reconmiendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  30  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  45  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  bova.  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST",  "MOTION 
TO  INTERVENE",  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICA'nON,"  "COMPETING 
APPLICA-nON,"  "COMMENTS," 
"REPLY  COMMENTS," 
"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Aiiy  of  these  docimients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 


the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Conunission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-7746  Filed  3-29-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  346-037] 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Terms  and  Conditions, 
Recommendations  and  Prescriptions 

March  26,  2002. 

Take  notice  that  the  following 
hydroelectric  application  and  applicant 
prepared  environmental  assessment 
(APEA)  have  been  filed  with  the 
Commission  and  are  available  for  public 
inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  346-037. 

c.  Date  Filed:  August  23,  2001. 

d.  Applicant:  Minnesota  Power  Inc. 

e.  Name  of  Project:  Blanchard 
Hydroelectric  Project. 

f.  Location:  On  the  Mississippi  River 
near  the  City  of  Little  Falls,  in  Morrison 
County,  MN.  The  project  occupies 
Federal  lands  of  the  Bureau  of  Land 
Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(3')  825(r). 

h.  Applicant  Contact:  Bob  Bohm, 
Minnesota  Power,  Inc.,  P.O.  Box  60, 
Little  Falls,  MN  56345, 
rbohm@mnpower.com  320-632-2318, 
ext.  5042. 

i.  FERC  Contact:  Tom  Dean, 
thomas.dean@ferc.fed.us,  202-219- 
2778. 

j.  Deadline  for  filing  comments,  final 
terms  and  conditions, 
recommendations,  and  prescriptions:  60 
days  frtim  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 


Salas,  Secretary,  Federal  Energy 
Regulatory  Commissions,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conmiission's  web  site  at  under 
the  "e-Filing"  link. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  that  i$  on 
the  official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  The  license  application  and  the 
APEA  have  been  accepted  for  filing  and 
are  now  ready  for  environmental 
analysis.  No  additional  information  or 
studies  are  needed  to  prepare  the 
Commission's  environmental 
assessment.  Comments  are  now  being 
requested  from  interested  parties.  The 
applicant  will  have  45  days  following 
the  end  of  this  comment  periQd  to 
respond  to  any  comments  filed  within 
the  comment  period. 

1.  The  existing  Blanchard  Project 
consists  of:  (1)  a  750-foot-long,  62-foot- 
high  concrete  gravity  dam  comprising: 

(a)  a  190-foot-long  non-overflow  section; 

(b)  a  43  7-foot -long  gated  spillway 
section;  (c)  eight  44-foot-wide  by  14.7-   . 
foot-high  Taintor  gates;  and  (d)  a  124- 
foot-wide  integral  powerhouse;  (2) 
approximately  3,540-foot-long  earth 
dikes  extending  from  both  sides  of  the 
concrete  dam;  (3)  a  1,152-acre  reservoir 
at  normal  water  surface  elevation  of 
1,081.7  feet  NGVD;  (4)  a  powerhouse 
containing  three  generating  units  with  a 
total  installed  capacity  of  18,000  kW; 
and  (5)  other  appurtenances. 

m.  Copies  of^tnis  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  by 
contacting  the  applicant  identified  in 
item  h  above. 

n.  The  Commission  directs,  pursuant 
to  Section  4.34(b)  of  the  Regulations  [see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  and  APEA  be  filed  with 
the  Commission  within  60  days  from 
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the  issuance  date  of  this  notice.  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

These  deadlines  may  be  extended  by 
the  Commission,  but  only  upon  a 
showing  of  good  cause  or  extraordinary 
circimistances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must;  (1)  Bear  in  all  capital 
letters  the  tiUe  "COMMENTS."  "REPLY 
COMMENTS." 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
beading  the  name  of  the  applicant,  and 
the  project  number  of  the  application,  to 
which  the  filing  pertains;  (3)  furnish  the 
name,  address,  and  telephone  number  of 
the  person  protesting  or  intervening; 
and  (4)  otherwise  comply  with  the 
requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filings  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-7748  Filed  3-29-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiw:!  No.  8361-037] 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

March  26.  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License. 

b.  Project  No:  8361-037. 

c.  Date  Filed:  March  8,  2002. 

d.  Applicant:  Olsen  Power  Partners. 

e.  Name  of  Project:  Belleville 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
Old  Cow  Creek  in  Shasta  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825")  and 


Section  4.201  of  the  Commission's 
regulations. 

h.  Applicant  Contact:  Arthur  Hagood; 
Synergies  Energy  Services.  LLC,  191 
Main  Street.  Annapolis,  MD  21401; 
(410)  268-8820. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Thomas  LoVullo  at  (202)  219-1168,  or 
e-mail  address:  thomas.lovullo@ferc.gov. 

j.  Deadline  for  filing  comments, 
motions  to  intervene  and  protests:  April 

26, 2002.  ,      ^    ,  . 

All  documents  (an  onginal  and  eight 
copies)  shoxJd  be  filed  with:  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
8361-037)  on  any  comments  or  motions 

filed. 

k.  Description  of  Request:  Olsen 
Power  Partners  (Ucensee)  proposes  to 
study,  over  a  five-year  period,  the 
miniiniim  flow  released  into  the 
project's  bypass  reach  and  its  effect  on 
fishery  resources.  The  current  license 
requirement  states  that  the  licensee 
shall  discharge  from  the  project 
diversion,  a  continuous  minimum  flow 
of  30  cubic  feet  per  second  (cfs),  or 
inflow  to  the  project,  whichever  is  less, 
for  the  protection  of  fish  and  wildlife 
resources  in  Old  Cow  Creek.  The 
licensee  stated  that  it  believes  the 
required  minimimi  flow  is  set  too  high 
exceeding  any  necessary  protection  for 
the  fishery  and  needlessly  constraining 
generation.  The  licensee  would  like  to 
reduce  the  minimum  flow  from  16  cfs 
diiring  the  first  year  of  Uie  study  to  10 
cfs  for  the  next  two  years,  followed  by 
5  cfs  for  the  last  two  years  of  the  study. 
The  licensee  indicated  that  at  any  time 
during  the  five  year  study,  if  and  when 
impacts  are  detected,  the  continuation 
of  the  testing  would  be  re-evaluated  and 
a  long  term  release  flow 
recommendation  developed. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Conunission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A.  Washington.  DC  20426,  or  by  calling 
(202)  20ft-1371.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Conmiission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-7749  Filed  3-29-02;  8:45  am) 

BNjjNQ  COM  sm-m-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11541-000,  Idaho] 

Atlanta  Power  Station;  Notice  of 
Meeting 

March  26.  2002. 

A  telephone  conference  will  be 
convened  by  staff  of  the  Office  of  Energy 
Projects  on  April  2.  2002,  at  1  p.m. 
eastern  standard  time.  It's  a  follow  up 
meeting  was  necessary  to  further  clarify 
our  position  on  the  relicensing  process 


I? I I     D. 
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for  the  Atlanta  Power  Station 
Hydroelectric  Project. 

Any  person  wishing  to  be  included  in 
the  telephone  conference  should  contact 
Gaylord  W.  Hoisington  at  (202)  219- 
2756  or  e-mail  at 

gaylord. hoisington@ferc. fed.  us.  Please 
notify  Mr.  Hoisington  if  you  want  to  be 
included  in  the  telephone  conference. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  02-7747  Filed  3-29-02;  8:45  am] 

BILLING  CODE  «717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[HI02-01;FRL -7166-1] 

Notice  of  Deficiency  for  Clean  Air 
Operating  Permits  Program;  State  of 
Hawaii 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  deficiency. 

SUMMARY:  Pursuant  to  its  authority 
under  section  502(i)  of  the  Clean  Air  Act 
and  the  implementing  regulations  at  40 
CFR  70.10(b)(1),  EPA  is  publishing  this 
notice  of  deficiency  for  the  State  of 
Hawaii's  (Hawaii  or  State)  Clean  Air  Act 
title  V  operating  permits  program, 
which  is  administered  by  the  Hawaii 
Department  of  Health.  The  notice  of 
deficiency  is  based  upon  EPA's  finding 
that  Hawaii's  provisions  for 
insignificant  emissions  units  do  not 
meet  minimum  Federal  requirements  for 
program  approval.  Publication  of  this 
notice  is  a  prerequisite  for  withdrawal 
of  Hawaii's  title  V  program  approval, 
but  does  not  effect  such  withdrawal. 
EFFECTIVE  DATE:  March  22,  2002. 
Because  this  Notice  of  Deficiency  is  an 
adjudication  and  not  a  final  rule,  the 
Administrative  Procedure  Act's  30-day 
deferral  of  the  effective  date  of  a  rule 
does  not  apply. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baker,  EPA.  Region  9.  Air 
Division  (AIR-3),  75  Hawrthbme  Street. 
San  Francisco.  CA  94105,  (415)  972- 
3979. 

SUPPLEMENTARY  INFORMATION: 
I.  Description  of  Action 

EPA  is  publishing  a  notice  of 
deficiency  for  the  Clean  Air  Act  (CAA 
or  Act)  title  V  operating  permits 
progrdm  for  the  State  of  Hawaii.  This 
docimient  is  being  published  to  satisfy 
40  CFR  70.10(b)(1),  which  provides  that 
EPA  shall  publish  in  the  Federal 
Register  a  notice  of  any  determination 
that  a  title  V  permitting  authority  is  not 


adequately  administering  or  enforcing 
its  title  V  operating  permits  program. 
The  deficiency  that  is  the  subject  of  this 
notice  relates  to  Hawaii's  requirements 
for  insignificant  emissions  units  (lEUs) 
and  applies  to  the  State  permitting 
authority  that  implements  Hawaii's  title 
V  program. 

A.  Approval  of  Hawaii's  Title  V  Program 

The  CAA  requires  all  State  and  local 
permitting  authorities  to  develop 
operating  permits  programs  that  meet 
the  requirements  of  title  V  of  the  Act,  42 
U.S.C.  7661-766lf,  and  its 
impliementing  regulations,  40  CFR  part 
70.  Hawaii's  operating  permits  program 
was  submitted  in  response  to  this 
directive.  EPA  granted  interim  approval 
to  Hawaii's  air  operating  permits 
program  on  December  1, 1994  (59  FR 
61549). 

After  Hawaii  revised  its  program  to 
address  the  conditions  of  the  interim 
approval.  EPA  promulgated  final  full 
approval  of  Hawaii's  title  V  operating 
permits  program  on  November  26,  2001 
(66  FR  62945). 

B.  Exemption  oflEUs  From  Permit 
Content  Requirements 

Part  70  authorizes  EPA  to  approve  as 
part  of  a  state  program  a  list  of 
insignificant  activities  and  emission 
levels  (lEUs)  which  need  not  be 
included  in  the  permit  application, 
provided  that  an  application  may  not 
omit  information  needed  to  determine 
the  applicability  of,  or  to  impose,  any 
applicable  requirement,  or  to  evaluate 
the  fee  amount  required  under  the  EPA- 
approved  schedule.  See  40  CFR  70.5(c). 
Nothing  in  part  70,  however,  authorizes 
a  state  to  exempt  lEUs  from  the  testing, 
monitoring,  recordkeeping,  reporting,  or 
compliance  certification  requirements  of 
40  CFR  70.6. 

Hawaii's  regulations  contain  criteria 
for  identifying  lEUs.  See  HAR  §  11- 
60.1-82(f)  thru  (g).  Hawaii's  regulations 
also  require  that  the  permit  application 
include  identification  and  description  of 
all  points  of  emissions  and  all 
applicable  requirements.  See  HAR  §  11- 
60.1-83.  The  Hawaii  program,  however, 
exempts  lEUs  from  all  permitting 
requirements  including  testing, 
monitoring,  recordkeeping,  reporting, 
and  compliance  certification 
requirements.  See  HAR  §  ll-60.1-82(e). 
Because  part  70  does  not  exempt  lEUs 
from  the  testing.  iQonitoring. 
recordkeeping,  reporting,  and 
compliance  certification  requirements  of 
40  CFR  70.6.  EPA  has  determined  that 
Hawaii  must  revise  its  lEU  regulations. 

The  deficiency  involving  the 
provisions  in  the  State's  program  that    • 
exempt  insignificant  activities  from  part 


70  permitting  requirements,  came  to 
light  as  a  result  of  the  court  decision  in 
Western  States  Petroleum  Association 
(WSPA)  V.  Environmental  Protection 
Agency,  87  F.3d  280  {9th  Cir.  1996). 
The  court  found  in  the  WSPA  case 
that  EPA  had  acted  inconsistently  in  its 
approval  of  the  insignificant  activities 
provisions  in  several  part  70  programs, 
including  the  State  of  Hawaii's  program. 
In  order  to  address  the  inconsistencies 
identified  by  the  Ninth  Circuit,  EPA  lis 
now  notifying  Hawaii  that  it  mustbring 
its  BEU  provisions  into  alignment  with 
the  requirements  of  part  70  and  other 
State  and  Local  title  V  programs  or  face 
withdrawal  of  its  title  V  operating 
permits  program. 

C.  Effect  of  Notice  of  Deficiency 

Part  70  provides  that  EPA  may 
withdraw  a  part  70  program  approval,  in 
whole  or  in  part,  whenever  the 
approved  program  no  longer  complies 
with  the  requirements  of  part  70  and  the 
permitting  authority  fails  to  take 
corrective  action.  40  CFR  70.10(c)(1). 
This  section  goes  on  to  list  a  number  of 
potential  bases  for  program  withdrawal, 
including  the  case  where  the  permitting 
authority's  legal  authority  no  longer 
meets  the  requirements  of  part  70.  40 
CFR  70.10(b)  sets  forth  the  procedures 
for  program  withdrawal,  and  requires  as 
a  prerequisite  to  withdrawal  that  the 
permitting  authority  be  notified  of  any 
finding  of  deficiency  by  the 
Administrator  and  that  the  notice  be 
published  in  the  Federal  Register. 
Today's  notice  satisfies  this  requirement 
and  constitutes  a  finding  of  program 
deficiency.  If  the  permitting  authority 
has  not  taken  "significant  action  to 
assure  adequate  administration  and 
enforcement  of  the  program"  within  90 
days  after  publication  of  a  notice  of 
deficiency,  EPA  may  withdraw  the  State 
program,  apply  either  of  the  sanctions 
specified  in  section  179(b)  of  the  Act,  or 
promulgate,  administer,  and  enforce  a 
Federal  title  V  program.  40  CFR 
70.10(b)(2).  Section  70.10(b)(3)  provides 
that  if  a  State  has  not  corrected  the 
deficiency  within  18  months  of  the 
finding  of  deficiency,  EPA  will  apply 
the  sanctions  under  section  1 79(b)  of  the 
Act.  in  accordance  with  section  179(a) 
of  the  Act.  Upon  EPA  action,  the 
sanctions  will  go  into  effect  imless  the 
State  has  corrected  the  deficiencies 
identified  in  this  notice  within  18 
months  after  signature  of  this  notice.  In 
addition,  section  70.10(b)(4)  provides 
that,  if  the  State  has  not  corrected  the 
deficiency  within  18  months  after  the 
date  of  notice  of  deficiency,  EPA  must 
promulgate,  administer,  and  enforce  a 
whole  or  partial  program  within  2  years 
of  the  date  of  the  finding. 
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This  dcx:ument  is  not  a  proposal  to 
withdraw  Hawaii's  title  V  program. 
Consistent  with  40  CFR  70.10(b)(2),  EPA 
will  wait  at  least  90  days,  at  which  point 
it  will  detennine  whether  Hawaii  has 
taken  significant  action  to  correct  the 
deficiency. 

n.  Administrative  Requirements 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
today's  action  may  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  of 
April  1.  2002. 

Dated:  March  22,  2002. 
Wayne  Nastri, 

Regional  Administrator,  Region  9. 
|FR  Doc.  02-7775  Filed  3-29-02;  8:45  ami 

BILUNQCOOE  aS60-S0-P 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service 

Small  Package  Tender  of  Service 

agency:  Federal  Supply  Service.  GSA. 
ACTION:  Notice  of  issuance  of  the  GSA 
Small  Package  Tender  of  Service  for 
comment. 


summary:  The  General  Services 
Administration  (GSA),  in  compliance 
with  41  U.S.C.  418b.  is  publishing  the 
GSA  Small  Package  Tender  of  Service 
(SPTOS)  for  comments.  The  SPTOS 
establishes  a  uniform  basis  for  buying 
routine  small  package  transportation. 
GSA's  solicitation  and  acceptance  of 
small  package  rates  and  charges 
provides  highly  competitive  pricing, 
which  in  certain  cases  includes  the 
solicitation  and  acceptance  of  rates 
specific  to  an  individual  agency  that 
accommodate  that  agency's  particular 
traffic  characteristics.  GSA's  Federal 
customer  agencies  benefit  from  the 
SPTOS,  which  leverages  the 
Govenunent's  buying  power  to  provide 
agencies,  standardized  cost  effective 
small  package  transportation  services. 
All  submitted  comments  will  be 
considered  prior  to  issuing  the  SPTOS. 
Publication  in  the  Federal  Register  of 
the  revised  SPTOS  will  effectively 
cancel  this  issue. 

DATES:  Please  submit  your  comments  by 
May  31.  2002. 

ADDRESSES:  Mail  comments  to  the 
General  Services  Administration.  Travel 
and  Transportation  Management 
Division  (FBL).  Washington.  DC  20406, 
Attn:  Raymond  Price. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rajrmond  Price.  Transportation 


Programs  Branch  by  phone  at  703-305- 
7536  or  by  e-mail  at 
raymond.price@gsa.gov. 

Dated:  March  14,  2002. 
Tauna  T.  Delmonico, 

Director,  Travel  and  Transportation 
Management  Division. 

GSA  Small  Package  Tender  of  Service 
(SPTOS) 

Parti 

General  Small  Package  Tender  of 
Service  No.  10 

General  Services  Administration,  Federal 
Supply  Service,  Freight  Program 
Management  Office  (6FBD-X),  1500  E. 
Bannister  Rd.,  Kansas  City,  MO  64131 

Table  of  Contents 
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Item  1-1     Scope  of  the  Small  Package 

Tender  of  Service  (SPTOS) 
Item  1-2    Participating  Government 

Agencies 
Item  1-3    Revising  SPTOS  Provisions  and 

Method  of  Canceling  Original  or  Revised 

Pages 
Item  1-4    Unintentionally  Accepted  Tender 
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Item  1-5    Lawful  Performance,  Operating 
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Conditions  set  forth  for  use  Bill  of  Lading 
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Section  2    Participation 

Item  2-1     General 

Item  2-2    Approval  to  Participate 

Section  3    Offers  of  Service 

Item  3-1     Solicitation  of  Rate  Offers 
Item  3-2    Submission  of  Rate  Offers 
Item  3-3    Time  of  Filing 
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Item  4-1     Performance  of  Service 
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Item  5-3    Loss  or  Damage 

Item  5-4    Unusual  Incidents 

Item  5-5    All  Others 

Item  5-6    Other  Elements 

Item  5-7    Request  for  a  Waiver  of 

Requirements  of  the  SPTOS  or  Application 
'of  the  Terms  and  Conditions  Set  Forth  for 

Use  of  a  BL  for  the  Govenunent 


Item  5-8  Astray  Package(s) 

Section  6  Service  Performance  Standards 

Item  6-1  TSP  Performance  Reviews    j 

Item  6-2  TSP  Evaluation 

Section  7    Inspection 

Item  7-1    General 

Item  7-2    Correction  Action 

Item  7-3    Facilities 

Section  8    Temporary  Nonuse,  Debarment 
and  Suspension 

Item  8-1     Basis  and  Time  Period 
Sections  9-14    Reserved 

Sectioi^lS    Fomis 

TSP  Certification  Statement     - 
General  Services  Administration 
BasicTrading  Partner  Agreement 
Letter  of  Intent 

Sections  16-20    Reserved 

Section  1 — General 

Item  1-1    Scope  of  the  Small  Package 
Tender  of  Service  (SPTOS) 

A.  The  GSA  Small  Package  Tender  of 
Service  (SPTOS)  Consists  of  the 
Following  Parts 

•  Part  1    The  GSA  General  Small 
Package  Tender  of  Service  No.  10  (GSA 
SPTOS  No.  10); 

•  Part  2    The  GSA  National  Small 
Package  Rules  Tender  No.  11  (GSA  No. 
11):  and 

•  Part  3    The  GSA  Small  Package 
Baseline  Rate  Publication  No,  12  (GSA 
No.  12). 

B.  General 

Hereinafter,  GSA  or  the  other 
Government  agencies  participating  in 
the  TOS  will  be  referred  to  as  a 
participating  agency.  This  TOS  provides 
terms  and  conditions  for  the 
transportation  and  all  related  services 
within  CONUS  for  GSA  or  the  other 
Government  agencies  participating  in 
the  TOS.  This  TOS  is  applicable  to  all 
tenders  filed  with  the  TOS  participating 
agencies. 

C.  Description  of  Freight 

The  property  to  be  moved  under  this 
SPTOS  consists  of  a  variety  of 
commodities  to  be  used  by  Government 
agencies  or  authorized  contractors  for 
the  Government  and  will  be  generally 
described  as  freight-all-kinds  (FAK) 
except  Class  1.1. 1.2.  and  1.3  explosives 
(these  are  new  designations  for  previous 
Class  A  and  B  explosives),  hazardous 
wastes,  and  radioactive  articles 
requiring  a  hazardous  material  label, 
and  items  of  extraordinary  value.  It  is 
further  required  that  all  transportation 
service  providers  (TSPs)  participating  in 
the  TOS  possess  the  required  insurance 
and  authority  to  transport  hazardous 
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materials  other  than  those  restricted 
herein. 

D.  TSP  Liability 

For  small  package  shipments  moved 
under  this  TOS.  the  TSP. shall  provide 
liability  coverage  of  $100  per  package, 
or  the  amount  offered  commercially. 
whichever  is  greater,  unless  a  higher 
liability  coverage  is  declared  on  the 
transportation  documentation  at  the 
time  the  shipment  is  tendered.  If 
additional  protection  is  desired, 
insurance  may  be  purchased  for 
amounts  in  excess  of  $100.  See  GSA  No. 
11  Item  110  Additional  Insured  Value. 

E.  Freight  Excluded 

Excluded  from  the  scope  of  this  TOS 
are  shipments  that  can  be  more 
advantageously  or  economically  moved 
via  tnickload  or  less-truck-load  carriers; 
parcel  post;  shipments  of  Class  1.1. 1.2, 
and  1.3  explosives  (former  Class  A  and 
Class  B  explosives);  hazardous  wastes; 
radioactive  articles  requiring  a 
hazardous  material  label;  uncrated  used 
household  goods;  shipments  that  the 
Government  may  elect  to  move  in 
Government  vehicles;  freight  subject  to 
specific  agency  programs  or  contracts, 
(e.g.  Guaranteed  Freight  Programs  or 
local  drayage  contracts.),  and  items  of 
extraordinary  value. 

F.  Hazardous  Material  Authority 

JAny  Government  agency  shipping 
hazardous  materials  requires  TSPs 
participating  in  this  TOS  to  maintain  a 
"satisfactory"  safety  rating  from  the 
Department  of  Transportation  (DOT).  If 
a  TSP  receives  a  "conditional"  or 
"unsatisfactory"  safety  rating  &t}m  DOT. 
the  TSP  will  be  placed  in  nonuse  status 
imtil  documentary  evidence  is 
furnished  to  the  office  placing  the  TSP 
in  nonuse  that  such  rating  has  been 
upgraded  by  DOT  to  "satisfactory". 

Item  1-2    Participating  Government 
Agencies 

A.  General 

Participating  agencies  include  GSA's 
Federal  Supply  Service  and  those 
agencies  identified  in  the  applicable 
Request  for  Offers  (RFO)  distributed  by 
the  Freight  Program  Management  Office 
(6FBD-X).  Kansas  City.  MO  or  another 
GSA  Travel  and  Transportation 
Management  Zone  Office. 

B.  Rights  of  Participating  Agencies 

1.  Participating  agencies  are  entitled 
to  issue  their  own  RFOs  referencing  the 
terms  and  conditions  of  the  GSA  Small 
Package  Tender  of  Service  No.  10.  the 
GSA  National  Small  Package  Rules 
Tender  No.  11.  and  the  GSA  Small 
Package  Baseline  Rate  Publication  No. 


12,  supplements  thereto  and  reissues 
thereof;  and 

2.  Participating  agencies  are  entitled 
to  accept  rate  offers  submitted  by  those 
TSPs  approved  in  accordance  with  Item 
2-2  which  reference  the  terms  and 
conditions  of  the  GSA  Small  Package 
Tender  of  Service  No.  10,  the  GSA 
National  Small  Package  Rules  Tender 
No.  11,  and  the  GSA  Small  Package 
Baseline  Rate  Publication  No.  12, 
supplements  thereto  and  reissues 
thereof. 

Item  1-3    Revising  SPTOS  Provisions 
and  Method  of  Canceling  Original  or 
Revised  Pages  ^ 

This  TOS  will  be  revised  by  the 
Freight  Program  Management  Office 
(6FBD-X),  Kansas  City,  MO,  through 
publication  of  the  changes  on  GSA's 
WoridWide  Web  Page  {http:// 
www.kc.gsa.gov/fsstt),  the  issuance  of 
page  revisions  (original  or  revised),  or 
the  reissuance  of  the  document  on  an 
"as  needed"  basis. 

A.  TOS  Page  Revisions:  Reserved. 

B.  Reissuing  the  SPTOS:  Reserved. 

Item  1-4    Unintentionally  Accepted 
Tender  Rule  * 

Tenders  that  are  imintentionally 
accepted  and  distributed  for  use.  which 
are  later  found  not  to  be  in  compliance 
with  the  TOS.  are  subject  to  immediate 
removal  by  the  tender  accepting  agency. 
The  TSP  will  be  notified  when  tenders 
are  removed  imder  these  circumstances 
and  will  be  advised  the  basis  for  their 
removal.  Even  though  a  tender  was 
unintentionally  accepted,  such  tender 
may  be  used  until  it  is  canceled  by  the 
TSP. 

Item  1-5    Lawful  Performance, 
Operating  Authority,  and  Insurance 

All  service  shall  be  performed  in 
accordance  with  applicable  Federal, 
State,  and  local  laws  and  regulations. 
TSPs  shall  possess  the  required  carrier 
operating  authority  and  maintain  cargo 
as  well  as  public  liability  insurance  as 
required  by  Federal,  State,  and  local 
regulatory  agencies. 

Item  1-6    Acceptance  of  the  SPTOS 

The  acceptance  of  this  TOS  is  a 
prerequisite  for  any  small  package  TSP 
desiring  to  be  considered  for  the 
transportation  of  Government  property 
shipped  by  a  participating  agency. 

The  terms  and  conditions  in  this  TOS 
are  applicable  to  all  interlining  TSPs. 

The  conditions  of  the  TOS  are  in 
addition  to  all  service  provisions  of  any 
applicable  tender  or  tariff  (including  the 
GSA  National  Small  Package  Rules 
Tender  No.  11  and  the  GSA  Baseline 
Rate  Publication  No.  12)  under  which  a 


shipment  may  be  routed,  except  where 
these  conditions  may  be  in  conflict  with 
applicable  Federal,  State,  and  local  laws 
and  regulations. 

If  a  conflict  exists  between  the 
provisions  of  the  TOS  and  the 
provisions  named  in  the  GSA  National 
Small  Package  Rules  Tender  No.  11,  the 
provisions  of  this  TOS  will  apply. 

The  acceptance  of  the  GSA  TOS  by  a 
TSP  shall  be  accomplished  as  specified 
in  Section  2  of  this  document. 

Item  1-7    Basis  for  Determining 
Applicable  Distance 

Unless  otherwise  authorized,  all 
tenders  shall  be  predicated  on  ITEM  30 
Mileage  To  Zone  Conversion  of  the  GSA 
No.  12,  regardless  of  the  distance 
actually  traveled  by  the  carrier. 

Item  1-8    Application  of  the  Terms  and 
Conditions  Set  Forth  for  Use  of  a  Bill  of 
Lading  (BL)  for  the'  Government 

The  terms  and  conditions  governing 
acceptance  and  use  of  Bills  of  Lading 
(BLs)  as  cited  in  41  CFR  102-118.135 
and  140  apply  to  all  shipments  handled 
pursuant  to  this  Small  Package  Tender 
of  Service  (SPTOS)  as  follows: 

A.  When  using  commercial  forms,  all 
shipments  must  be  subject  to  the  terms 
and  conditions  set  forth  for  use  of  a  bill 
of  lading  for  the  Goveniment.  Any  other 
non-conflicting  applicable  contracts  or 
agreements  between  the  TSP  and  an 
agency  involving  buying  transportation 
services  for  Government  traffic  remain 
binding. 

B.  The  shipment  must  be  made  at  the 
restricted  or  limited  valuation  specified 
in  the  tariff  or  classification  or 
established  imder  section  13712  of  the 
Interstate  Commerce  Commission  (ICC) 
Termination  Act  of  1995  (49  U.S.C. 
13712).  formerly  section  10721  of  the 
Interstate  Conunerce  Act.  or  limited 
contract,  arrangement  or  exemption  at 
or  imder  which  the  lowest  rate  is 
available,  unless  indicated  on  the 
transportation  documentation.  (This  is 
commonly  referred  to  as  an  alternation 
of  rates); 

C.  Receipt  for  the  shipment  is  subject 
to  the  consignee's  annotation  of  loss, 
damage,  or  shrinkage  on  the  delivering 
TSP's  docimients  and  the  consignee's 
copy  of  the  same  documents.  If  loss  or 
damage  is  discovered  after  delivery  or . 
receipt  of  the  shipment,  the  consignee 
must  promptly  notify  the  nearest  office 
of  the  last  delivering  TSP  and  extend  to 
the  TSP  the  privilege  of  examining  the 
shipment; 

D.  The  rules  and  conditions  governing 
commercial  shipments  for  the  time 
period  within  which  notice  must  be 
given  to  the  TSP,  or  a  claim  must  be 
filed,  or  suit  must  be  instituted,  shall 
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not  apply  if  the  shipment  is  lost, 
damaged  or  imdergoes  shrinkage  in 
transit.  Only  with  the  written 
concurrence  of  the  Government  official 
responsible  for  making  the  shipment  is 
the  deletion  of  this  item  considered 
valid; 

E.  Interest  shall  accrue  from  the 
voucher  payment  date  on  the 
overcharges  made  and  shall  be  paid  at 
the  same  rate  in  effect  on  that  date  as 
published  by  the  Secretary  of  the 
Treasiuy  pursuant  to  the  Debt 
Collection  Act  of  1982  {  31  U.S.C.  3717). 

Section  2 — ^Participation 

Item  2-1     General 

Participation  in  the  GSA  Small 
Package  Tender  Of  Service  (SPTOS) 
Small  Package  Freight  Traffic 
Management  Program  is  open  to  any 
TSP  possessing  the  operating  authority 
and  insurance  required  in  ITEM  1-5  of 
this  TOS  and  who  has  met  the  approval 
requirements  identified  in  Item  2-2, 
below. 

Item  2-2    Approval  To  Participate 

]n  order  for  a  TSP  to  become  eligible 
to  transport  traffic  under  this  TOS,  it 
must  meet  the  approval  requirements 
identified  below.  The  applicable 
approval  documentation  must  be  mailed 
to:  General  Services  Administration, 
Freight  Program  Management  Office 
(6FBD-X),  1500  East  Bannister  Road, 
Kansas  City,  MO  64131  3088.  Questions 
relating  to  the  approval  requirements 
may  be  directed  to  (816)  823-3646  or  e- 
mail  at  internet 
reg6.  transportation@gsa.gov. 

Approval  Requirements  for  Small 
Package  TSPs 

Small  package  TSPs  must  submit  the 
following  dociunentation  to  the  address 
contained  in  Item  2-2  in  order  to  meet 
the  approval  requirements  for 
participation: 

One  (1)  copy  of  the  TSP's  operating 
authority  issued  by  the  Department  of 
Transportation.  This  copy  of  the  TSP's 
operating  authority  must  be  provided  in 
accordance  with  MC107  andVor  The 
Motor  Carrier  Act  of  1980; 

One  (1)  signed  copy  of  the  TSP 
Certification  of  Eligibility  for 
Submission  of  Rate  Tenders  for 
Transportation  (See  Section  15 — Forms). 
Even  if  the  TSP  already  has  a  copy  of 
this  form  on  file  with  a  GSA  Travel  and 
Transportation  Management  Zone  Office 
or  the  Freight  Program  Management 
Office  (6FBD-X).  Kansas  City,  MO,  the 
TSP  must  re-submit  the  form  to  the 
address  contained  in  Item  2-2  in  order 
to  meet  the  carrier  approval 
requirements; 


One  (1)  copy  of  the  TSP's  Standard 
Carrier  Alpha  Code  (SCAC)  assignment 
letter  fit)m  the  National  Motor  Freight 
Traffic  Association  (NMFTA);  and 

One  (1)  signed  copy  of  the  Trading 
Partner  Agreement  (See  Section  15 — 
Forms).  Once  the  TSP  has  met  all  of  the 
established  approval  requirements  for 
participation,  GSA  will  return  to  the 
TSP  a  signed  copy  of  the  Trading 
Partner  Agreement. 

Section  a— Offers  of  Service 

Item  3-1    Solicitation  of  Rate  Offers 

Any  participating  agency  as  defined 
in  Item  1-2.A.  may  solicit  rate  offers 
referencing  the  SPTOS  fitjm  carriers 
approved  in  accordance  with  Item  2-2. 
The  participating  agency  will  make  the 
determination  if  the  rate  offer(s)  is  to  be 
submitted  electronically  or  non- 
electronically. 

Item  3-2    Submission  of  Rate  Offers 
A.  Submission  of  Electronic  Rate  Offers 

When  a  participating  agency  has 
determined  that  rate  offers  must  be 
submitted  electronically,  those  rate 
offers  must  be  submitted  electronically 
in  accordance  with  the  electronic  filing 
instructions  established  by  the  General 
Services  Administration  Freight 
Program  Management  Office  (6FBD-X), 
Kansas  City,  MO.  All  accepted 
electronic  rate  offers  will  be  made 
available  to  GSA's  Office  of 
Transportation  and  Property 
Management's  Audit  Division. 

1.  Items  in  the  GSA  No.  11  that 
Contain  Rates  or  Charges:  The  following 
Items  from  the  GSA  National  Small 
Package  Rules  Tender  No.  11  are  all  the 
Items  that  contain  rates  or  charges. 
Carriers  must  indicate  in  their  electronic 
rate  offer  either  one  percentage  for  all  of 
these  Items  or  separate  percentages  for 
each. 
Item  100    Addition  Handling  Charge 

(each  package) 
Item  110    Additional  Insured  Value 
Item  150    Each  Address  Correction 
Item  200    Each  Acknowledgement  of 

Delivery 
Item  210    Each  Recall  of  a  Prior 

Delivery 
Item  220    Each  C.O.D. 
Jtem  230    Hazardous  Material 
Surcharge  (each  package) 
.    Item  270    Pickup  Or  Delivery  Service— 
At  Private  Residences 
Item  290    Pickup  Or  Delivery  Service- 
Saturday 

B.  Submission  of  Non-Electronic  Rate 
Offers 

When  a  participating  agency  has 
determined  that  rate  offers  must  be 
submitted  non-electronically.  the 


participating  agency  will  provide  the 
appropriate  filing  instructions. 

Item  3-3    Time  of  Filing 

A.  Electronic  Rate  Offers 

The  time  period(s)  during  which  an 
electronic  rate  offer  may  be  submitted 
will  be  identified  by  the  participating 
agency  requesting  the  submission  of 
electronic  rate  offers.  Requests  for 
electronic  rate  offers  made  by  GSA  vrill 
automatically  be  distributed  to  all 
carriers  approved  to  participate  in 
accordance  with  Item  2-2.  Requests  for 
electronic  rate  offers  made  by  other 
participating  agencies  will  be 
distributed  per  the  discretion  of  the 
requesting  participating  agency. 

B.  Non-Electronic  Rate  Offers 

The  time  period(s)  during  which  a 
non-electronic  rate  offer  may  be 
submitted  will  be  identified  by  the 
participating  agency  requesting  the 
submission  of  non-electronic  rate  offers. 
Requests  for  non-electronic  rate  offers 
made  by  GSA  will  automatically  be 
distributed  to  all  carriers  approved  to 
participate  in  accordance  with  Item  2- 
2.  Requests  for  non-electronic  rate  offers 
made  by  other  participating  agencies 
will  be  distributed  per  the  discretion  of 
the  requesting  participating  agency. 

Item  3-4    Non-Alternation  Tender 
Acceptance  Policy 

A.  Unless  specifically  requested,  TOS 
participating  agencies  will  not  accept 
electronic  or  non-electronic  rate  offers 
from  carriers  which  contain  a  non- 
alternating  provision. 

B.  Where  a  shipment  involves  both  a 
Non-DOD  govenunent  agency 
participating  in  this  TOS  and  a  DOD 
agency,  the  applicable  tender  will  be 
that  of  the  transportation  documentation 
issuing  office. 

Section  4 — Statement  of  Work 

Item  4-1    Performance  of  Service 

Carriers  accepting  shipments  offered 
under  this  TOS  shall  establish  effective 
service  controls  for  the  prompt  and 
complete  performance  of  all  ordered 
pick-up,  transport,  active  tracking,  and 
delivery  of  general  commodities  to  and 
from  points  within  the  continental 
United  States  (CONUS). 

Item  4-2    Services  To  Be  Provided 

TSPs  participating  in  this  TOS  shall 
provide  the  following: 

A.  Adequate  terminal  facilities  at 
origin  to  effectively  service  the  agency 
shipping  facility. 

B.  Adequate  facilities  at  destination  to 
effectively  service  the  receiving  activity/ 
customer. 


C.  Pickup  and  delivery  pursuant  to 
the  standards  set  forth  in  this  TOS. 

D.  Lowest  overall  transportation  cost 
to  the  U.S.  Government  commensurate 
with  satisfactory  service. 

E.  Equipment  spotting  in  accordance 
with  the  consignor  or  consignee's 
instructions. 

F.  Accessorial  and  special  services,  as 
requested  or  annotated  on  the 
transportation  documentation. 

G.  Prompt  inspection  of  damaged 
material. 

H.  Settlement  of  all  claims  for  loss  or 
damage  attributable  to  carrier  liability 
within  120  days. 

I.  Protection  from  elements  and 
securing  of  the  loads. 

J.  Transportation  of  hazardous 
materials  other  than  Class  1.1, 1.2,  and 
1.3  explosives;  hazardous  wastes;  and 
radioactive  articles  requiring  a 
hazardous  material  label  in  accordance 
with  Title  49  of  the  Code  of  Federal 
Regulations  (49  CFR).  TSPs  which  do 
not  ordinarily  provide  transportation  of 
hazardous  materials  are  not  required  to 
do  so. 

K.  Inside  pickup  or  delivery,  when 
requested  and  annotated  on  the 
transportation  documentation. 
(Unwarranted  refusal  or  selective 
acceptance  of  cargo  is  prohibited.) 

L.  Continuous  control  of  shipments. 
When  requested  by  either  a 
representative  of  the  consignor  or 
consignee,  the  TSP  shall  monitor  and 
trace  shipments  to  ensure  prompt 
completion  of  all  required  service  as 
well  as  giving  status  and  location  of  a 
shipment  within  24  hours  of  the 
request. 

M.  Proof  of  delivery  (copy  of  signed, 
dated  delivery  receipt)  for  any  shipment 
that  the  transportation  documentation 
issuing  officer  (or  designee)  determines 
is  needed  to  verify  the  TSP's  delivery 
certification  on  the  transportation 
documentation. 

N.  Return  of  shipment  service.  In  the 
event  a  TSP  is  required  to  return  a 
shipment  to  the  original  shipping 
location  as  ordered  by  the  agency  or 
designated  official,  the  TSP  will  assess 
the  rate  applicable  to  the  original 
outbound  movement  or  the  applicable 
tender  rate,  whichever  is  lower.  The 
TSP  shall  obtain  the  necessary 
amendment  or  documentation  from  the 
party  ordering  the  additional  movement. 

O.  All  services  (e.g.,  spotting  of 
trailers,  assisting  in  the  loading  of 
packages  into  conveyance,  and  reporting 
to  the  agency  shipping  facility  at  the 
requested  time),  as  requested  by  the 
designated  agency  shipping  facility 
representatives,  for  shipments  tendered. 


.Item  4-3    Completion  of  Service 

Service  performed  under  this  TOS  is 
deemed  complete  when  delivery  and 
other  destination  services  have  been 
furnished.  TSP  service  can  be 
accomplished  by  either  direct  or 
interline  service.  When  jointline  rates 
are  offered,  the  tender  submitting  TSP 
shall  ensure  that  any  interline  TSP(s) 
transports  the  shipment  at  the  original 
offered  discounted  rate  or  charge  and 
provides  all  services  as  specified  in  the 
TOS. 

Item  4-4    Attempted  Delivery 

(1)  The  TSP  shall  attempt  to  deliver 
a  shipment  three  times. 

(2)  The  TSP  shall  leave  a  notice  of 
attempted  delivery  with  each  shipment. 

(3)  For  purposes  of  TSP  performance, 
the  delivery  shall  be  considered 
accomplished  on  the  date  and  time  of 
the  first  attempted  delivery  to  the 
address  on  the  package. 

Item  4-5    Prompt  Notification  of 
Undelivered  Freight 

When  a  shipment  cannot  be  delivered 
because  of  the  consignee's  inability  or 
refusal  to  receive  or  accept  the 
shipment,  TSPs  shall  (except  for 
shipments  originated  by  GSA)  notify  the 
applicable  agency  shipping  facility 
traffic  manager/contact  point  and 
request  additional  handling  or 
forwarding  instructions  from  the 
consignor.  For  GSA  originated 
shipments,  carriers  shall  request 
additional  handling  or  forwarding 
instructions  from  either  the  GSA 
National  Customer  Service  Center  (6FR) 
(NCSC),  1500  East  Bannister  Road, 
Kansas  City.  MO  64131-3088  (1-800- 
488-3111)  (FAX  816-926-6952)  or  the 
consignor. 

Item  4-6    Rules  and  Accessorial 
Charges 

Shipments  transported  under  this 
TOS  shall  be  subject  to  the  rules  and 
accessorial  charges  published  in  the 
applicable  GSA  National  Small  Package 
Rules  Tender  No.  11.  No  TSP 
independent  actions  (TSPs'  rules  or 
accessorial  tariffs)  or  bureau  published 
tariffs  deviating  from  the  GSA  National 
Small  Package  Rules  Tender  No.  11  are 
acceptable. 

Item  4-7    Special  Services  Ordered  by 
the  Consignor 

Only  special  or  accessorial  services 
aimotated  on  the  transportation 
documentation  by  the  consignor  or 
provided  for  by  an  amendment  to  the 
transportation  documentation  are 
authorized  and  will  be  paid  by  the 
agency. 


Item  4-8    Department  of 
Transportation  (DOT)  Emergency 
Response  Guidebook 

Each  TSP  that  is  subject  to  this  TOS 
that  picks  up  or  transports  a  hazardous 
material  shipment  shall  maintain 
emergency  response  information  as 
specified  in  Title  49  of  the  Code  of 
Federal  Regulations  (49  CFR)  Section 
172.602  in  the  same  maimer  as 
prescribed  for  shipping  papers.  The  TSP 
shall  have  in  its  possession  a  copy  of  the 
current  Department  of  Transportation 
(DOT)  Emergency  Response  Guidebook 
when  picking  up,  transporting,  or 
delivering  a  shipment  of  hazardous 
material.  This  information  must  be 
immediately  accessible  to  a  transport 
vehicle  operator  or  crew  in  the  event  of 
an  incident  involving  a  hazardous 
material. 

Item  4-9    Tracing  Shipments 

Requests  by  the  Government  to  have 
a  shipment  traced  shall  be  made 
through  either  the  TSP's  centralized 
tracing  system,  if  such  a  system  is 
available,  or  its  origin  terminal.  Upon 
request,  the  TSP  shall  trace  the 
shipment  through  its  entire  system 
(including  any  interlining  TSPs),  and 
provide  the  requester  (or  third  party  as 
directed)  a  reply  through  the  same 
communication  media  as  the  request,  or 
through  the  media  directed  in  the 
request.  When  a  TSP  offers  the 
Government  direct  access  to  their 
mechanized  tracing  system  and  the 
requester  elects  to  use  it,  the  TSP  will, 
when  required  by  the  requester,  trace 
the  shipment  through  any  interlining 
system,  and  provide  a  reply  as  above.    ' 

Section  5 — Performance  Requirements 

Item  5-1     Transit  Time 

A.  All  agencies  as  identified  in  Item 
1-2.A.  and  the  General  Services 
Administration  (GSA)  Distribution 
Centers,  and  direct  deliveries  from  the 
National  Industries  For  The  Blind  (NIB), 
and  the  National  Industries  For  The 
Severely  Handicapped  (NISH). 

B.  Delivery  Time: 

Up  to  150  mi.    1  day 
151  to  500  mi.    2  days 
501  to  1500  mi.     4  days 
1501  to  2100  mi.    5  days 
2101  mi.  &  over    6  days 

C.  Method  of  Measuring  Transit  Time. 
(1)  Start  of  Transit  Time. 

"Transit  time  begins  the  next  business 
day  after  the  shipment  is  signed  for  by 
the  TSP  and  ends  at  the  time  the 
shipment  is  delivered  (or  made 
available  for  delivery)  to  the  receiving 
activity  (destination).  In  instances 
where  a  shipment  is  signed  for  by  the 
TSP  oh  a  Saturday,  Simday,  or  holiday 
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the  transit  time  will  not  begin  until  the 
^4EXT  BUSINESS  DAY. 

(2)  Computation  of  Transit  Time. 

(i)  Transit  time  for  small  package 
shipments  is  measured  in  business  days, 
excluding  Saturday.  Sunday,  and 
holidays  as  set  forth  in  ITEM  30 
Definition  Of  Terms,  (2)  Legal  Holidays 
in  the  GSA  National  Small  Package 
Rules  Tender  No.  11  herein. 

(ii)  Unless  the  agency  or  customer 
requests  and  authorizes  delivery  on 
Saturdays,  Sundays,  or  holidays  (as  set 
forth  in  ITEM  30  Definition  Of  Terms. 
(2)  Legal  Holidays  in  the  GSA  National 
Small  Package  Rules  Tender  No.  11 
herein).  TSPs  shall  not  be  required  to 
deliver  shipments  on  these  days.  TSPs 
shall  not  be  penalized  if  they  refuse  to 
voluntarily  make  Saturday,  Sunday,  or 
holiday  delivery. 

Item  5-2    Pickup 

A.  General 
TSP  pickup  service  shall  include 

arriving  on  time  for  pickup. 

B.  Ordering  Equipment 
When  ordering  equipment  or 

requesting  a  pickup  date.  TSPs  will 
receive  advance  notice.  Unless  an 
abnormal  amount  or  type  of  equipment 
is  requested,  TSPs  will  be  notified  in  the 
afternoon  prior  to  the  day  the 
equipment  is  needed.  However,  in  some 
circumstances.  TSPs  may  be  required  to 
perform  same  day  pickup  service.  TSPs 
will  not  be  penalized  if  they  are  unable 
to  provide  this  "special"  same  day 
pickup  service. 

C.  Method  of  Measurement 
Pickup  service  will  be  measured  using 

agency  shipping  facility  dispatcher 
records  indicating  the  requested  time 
and  date  of  pickup  and  TSP  sign-in 
registers  indicating  TSP  date  and  time  of 
arrival.  Unless  a  TSP  requested  and 
received,  from  the  agency  shipping 
facility  ordering  official,  permission  to 
delay  the  pickup  date  or  time, 
measurement  of  efficient  pickup  service 
will  be  based  only  on  the  agency 
shipping  facility  dispatch  records. 

Item  5-3    Loss  or  Damage 

A.  General 
Loss  or  damage  claims  attributable  to 

the  TSP's  performance  must  be 
acknowledged  and  settled  within  120 
days. 

B.  Method  of  Measurement 
In  all  instances,  loss  or  damage  claim 

settlements  will  be  applied  to  the  origin 
TSP  performance  of  service  using 
reports,  records,  and  history  files 
compiled  by  the  agency.  These  reports. 


records,  and  history  files  will  include 
for  each  participating  TSP.  the  number 
of  shipments  it  handled  as  well  as  the 
number  of  claims  settled  against  it. 

C.  Aggregation  of  Claims 

A  participating  agency  may  aggregate 
claims  to  be  filed  against  an  individual 
TSP  into  a  single  filing.  Such  an 
aggregate  filing  will  be  construed  as  an 
individual  filing  of  each  claim  and  the 
participating  agency  will  indicate  on  the 
aggregate  filing  the  individual  claimed 
amount,  together  with  supporting 
documentation,  for  each  included  claim. 
The  TSP  against  which  an  aggregate 
filing  is  made  shall  settle  each  claim  as 
if  it  were  filed  independently.  In  order 
for  a  participating  agency  to  take 
advantage  of  this  Item  5-3  .C,  the 
participating  agency  must  notify  the 
TSP  in  writing  of  its  intent  to  utilize  the 
provisions  of  this  Item  5-3. C. 

Item  5-4    Unusual  Incidents 

Except  for  shipments  originated  with 
GSA.  TSPs  shall  attempt  to  provide  a 
report  in  writing  to  the  transportation 
documentation  issuing  officer  any  event 
of  major  significance  which  produces 
substantial  loss,  damage,  or  delay  to  a 
shipment{s)  such  as  theft  or  seizure  of 
cargo,  strikes,  embargoes,  fires,  or  other 
similar  incidents,  not  later  than  the  first 
working  day  after  such  incident. 

For  shipments  originated  by  GSA, 
TSPs  shall  attempt  to  report  the 
required  information  not  later  than  the 
first  working  day  after  such  incident  to 
the  consignor  and  the  GSA  National 
Customer  Service  Center  (6FR)  (NCSC), 
1500  East  Bannister  Road.  Kansas  City, 
MO  64131-3088  (1-800-488-3111) 
(FAX  816-926-6952). 

The  initial  written  report  shall 
include  the  following  information  and 
be  followed  up  by  a  detailed  written 
assessment  of  the  loss  or  damage,  and 
delays  encountered  and  final 
disposition  of  the  property: 

A.  Type  of  incident; 

B.  Location  of  incident; 

C.  Description  of  any  hazardous  cargo; 

D.  TSPs  tracking  number  and  Agency 
unique  nimiber; 

E.  Shipping  documentation  office; 

F.  Origin; 

G.  Destination; 

H.  Date  shipment  received  by  carrier; 
I.  If  applicable,  required  delivery  date; 
J.  Date  and  time  of  incident; 
K.  Estimated  amount  of  loss  and 

extent  of  damage; 

L.  Current  status  of  shipment(s). 
including  new  estimated  time  of  arrival 
(ETA);  and 

M.  Location  of  shipment(s).  if 
applicable. 


Item  5-5    All  Others 

This  category  includes  the  evaluation 
of  all  other  services  that  TSPs  may  be 
requested  to  provide,  such  as  the  ability 
to  provide  accessorial  and  special 
services  as  required,  documented 
customer  complaint(s).  adherence  in 
observing  Federal.  State,  local,  and 
agency  shipping  facility  regulations,  and 
imwarranted  refusal  of  shipments. 
(Selective  acceptance  of  shipments  is 
prohibited.) 

Item  5-6    Other  Elements 

All  other  service  elements  requiring 
TSP  response  and  action  due  to  a 
deficiency  in  performance  must  be 
responded  to  by  the  TSP  within  10  days 
of  receipt  of  an  agency  notice  of  such  a 
deficiency.  The  TSP  response  must 
include  a  plan  to  correct  the  deficiency. 
The  elements  of  service  described 
herein  generally  refer  to  specific 
operational  factors  affecting  the  timely, 
efficient  and  cost-effective  movement  of 
agency  freight.  There  are.  however, 
other  elements  which  will  be 
considered  in  determining  the  overall 
performance  of  a  TSP  and  the  ability 
and  fitness  of  a  TSP  to  provide  service 
to  agencies.  These  elements  are  of  such 
importance  that  one  violation  will 
render  subject  TSP  to  possible 
placement  in  temporary  nonuse  status. 

These  elements  include,  but  are  not 

limited  to: 

A.  WillfiH  violations  of  tenders  or 

tariffs; 

B.  Failure  to  pay  just  debts  so  as  to 
subject  Government  shipments  to 
possible  frustration,  unlawful  seizure,  or 
detention; 

C.  Failure  to  maintain  proper 
insurance  coverage; 

D.  Operating  without  legal  authority; 

and 

E.  Failure  to  have  in  its  possession  a 
current  copy  of  the  DOT  Emergency 
Response  Guidebook  when  picking  up 
or  transporting  a  shipment  of  hazardous 
material. 

Item  5-7    Request  for  a  Waiver  of 
Requirements  of  the  SPTOS  or 
Application  of  the  Terms  and 
Conditions  Set  Forth  for  Use  of  a  (BL) 
for  the  Government 

A.  When  Granted  and  by  Whom 

The  transportation  documentation 
issuing  officer,  the  agency  shipping 
facility  Traffic  Manager  or  the  agency 
servicing  office  representative,  for  an 
individual  shipment,  may  waive  one  or 
more  of  the  requirements  in  this  TOS  or 
of  the  BL  in  whole  or  in  part  because  of 
the  incompatibility  of  such 
requirements  with  the  prevailing 
circumstances.  An  affected  TSP  may 


i7<wio.-al  B«oi«tBr/Vol.  67.  No.  62/Mondav,  April  1,  2002/Notices 


Federal  Register /Vol.  67,  No.  62/Monday,  April  1,  2002/Notices 


15391 


submit  the  waiver  request  verbally  to 
the  transportation  documentation 
issuing  officer;  however,  the  request 
must  be  confirmed  in  writing  by  the 
TSP  to  the  transportation 
documentation  issuing  officer  within 
one  day  of  the  initial  request. 

B.  Confirmation  of  Waiver 

If  the  transportation  documentation 
issuing  officer  or  designee  determines 
that  a  waiver  is  justified,  he/she  will 
issue  a  waiver  in  writing,  by  amending 
the  transportation  documentation  and 
distributing  copies  of  the  amendment, 
including  a  copy  to  the  TSP,  within  48 
hours  after  receiving  the  TSP's  request. 

Item  5-8    Astray  Package(s) 

In  the  event  that  small  packages  are 
separated  from  the  TSP's  freight  bill  or 
transportation  documentation,  the 
following  procedures  will  apply: 

A.  When  the  TSP  is  able  td  determine 
the  consignee,  either  from  the  markings 
on  the  package  or  from  the  shipping 
documentation  affixed  to  or  contained 
within  the  package,  the  TSP  will 
promptly  deliver  the  package  to  the 
consignee. 


B.  When  the  consignee  cannot  be 
determined  from  the  markings  on  the 
package  or  shipping  documents,  but  the 
TSP  is  able  to  determine  that  the 
property  belongs  to  a  specific 
Government  agency,  then  the  TSP  will 
contact  the  nearest  installation  of  that 
agency  for  disposition  instructions. 

For  GSA  originated  shipments,  the 
TSP  shall  contact  the  GSA  National 
Customer  Service  Center  (6FR)  (NCSC). 
1500  East  Bannister  Road.  Kansas  City, 
MO  64131-3088  (1-800-488-3111) 
(FAX  816-926-6952)  for  disposition 
instructions. 

C.  When  specific  agency  ownership 
cannot  be  determined  for  astray 
packages  which  are  identifiable 
Government  property,  the  TSP  will 
contact  the  nearest  Government 
installation  for  disposition  instructions. 

Section  6 — Service  Performance 
Standards 

Item  6-1     TSP  Performance  Reviews 

A.  Documenting  TSP  Performance 

TSP  performance  data  will  be 
obtained  from  a  variety  of  sources. 


including,  but  not  limited  to  the 
following: 

(1)  Complaints  (both  written  and  oral) 
submitted  by  an  agency  transportation 
officer,  transportation  docimientation 
issuing  officer,  agency  official,  agency 
shipping  facility  operating  personnel,  or 
consignee; 

(2)  Reports  obtained  or  formulated 
from  TSP  pickup  records,  history  files, 
finance  payment  records,  and  agency 
discrepancy  computer  runs;  and 

(3)  Serious  incident  reports. 
Item  6-2    TSP  Evaluation 

A.  TSP  performance  of  all  shipments 
tendered  shall  be  evaluated  monthly 
using  the  service  standards  established 
in  this  ITEM  herein.  Four  categories  will 
be  analyzed. 

A  TSP  will  be  issued  a  warning  letter 
and  may  be  placed  in  a  temporary 
nonuse  status  based  on  deficiencies  in 
any  individual  category. 

B.  Service  Standard  Table: 


Ranking 

Categories 

1 
Transit  time 

2 

Pickup 

3 
Loss  and  dam- 
age 

4 
All  others 

Exc 
Ver 
Sat 
Uns 

ellent 

100-98% 

97-96% 

95-94% 

Below  94% 

100-99% 

98-97% 

96-94% 

Below  94% 

100-99% 

98-97% 

96-95% 

Bek)w95% 

100-99% 

y  Good  

98-97% 

sfactory     

96-95% 

tatisfactorv          -. 

Bek>w  95% 

C.  If  transportation  costs  are  equal, 
maximum  use  will  be  made  of  TSPs 
whose  ranking  for  all  categories  are 
excellent. 

D.  TSP  performance  that  is 
determined  to  be  "unsatisfactory"  for 
one  or  more  categories  will  result  in  the 
issuance  of  a  warning  letter  by  the 
respective  agency  servicing  officer  or  his 
or  her  designee.  The  TSP  will  be 
advised  that  its  service  for  one  or  more 
categories  is  "unsatisfactory"  and  that  if 
service  for  that  category(ies)  fails  to 
improve,  the  TSP  will  be  subject  to 
placement  in  temporary  nonuse  status. 

E.  TSP  performance  that  is 
determined  to  be  "unsatisfactory"  for 
one  or  more  of  the  categories  will  result 
in  notification  by  the  agency  servicing 
officer  or  designee  that  action  is  being 
initiated  to  place  it  in  a  temporary 
nonuse  status  in  accordance  with  the 
nonuse  procediues  set  forth  in  Section 

8 — Temporary  Nonuse,  Debarment,  And 
Suspension. 


Section  7 — Inspection 

Item  7-1     General 

Authorized  representatives  of  the 
shipping  agency  shall  have  the  right  to 
inspect  TSP  facilities  (local  TSPs 
equipment,  terminals,  stations,  or 
warehouses)  and  to  inspect  the 
performance  of  services  (loading, 
pickup,  delivery,  and  any  other  services 
performed  or  being  performed  by  the 
TSP)  in  connection  with  any  shipment 
handled  imder  the  provisions  of  this 
TOS. 

A.  An  authorized  representative  of  the 
shipping  agency  shall  include  personnel 
of  the  agency  shipping  facility. 

B.  Representatives  may  inspect  the 
performance  of  services  at  the  agency 
shipping  facility,  at  the  TSP  terminal 
facilities,  or  at  consignee  receiving 
facilities  during  regular  office  hours  or 
at  any  time  work  is  being  performed. 

Item  7-2    Corrective  Action 

When  authorised  representatives  of 
the  Shipping  Office  determine  that 


facilities,  equipment,  or  services  do  not 
meet  the  terms,  conditions  or 
specifications  prescribed  by  this  TOS, 
the  TSP  or  its  agent  shall  cooperate  fully 
to  promptly  correct  the  deficiency  by 
taking  appropriate  action  at  no 
additional  cost  to  the  Government. 

Item  7-3    Facilities 

The  TSP  must  furnish  Government 
representatives  with  free  access  and 
reasonable  facilities  and  assistance  to 
accomplish  their  inspection. 

Section  8 — ^Temporary  Nonuse, 
Debarment,  and  Suspension 

Item  8-1    Basis  and  Time  Period 

TSPs  may  be  placed  in  temporary 
nonuse  by  an  agency  shipping  facility 
manager  or  tender  servicing  office  for  a 
period  not  exceeding  90  days  if  the 
terms  or  conditions  of  this  TOS  are  not 
met  or  for  any  cause(s)  listed  in  Title  41 
of  the  Code  of  Federal  Regulations  (41 
CFR)  41  CFR  102-1 17..290(a),  or  for 
debarment  status  for  cause(s)  set  forth  in 
41  CFR  102-1 17.290(c),  or  for 
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siupension  status  for  cause(s)  set  forth 
in  41  CFR  102-11 7.290(b). 

When  there  is  a  sufficient  basis  to 
initiate  temporary  nonuse  action  against 
a  TSP,  the  TSP  will  be  notified  by 
certified  mail,  return  receipt  requested, 
of  the  following: 

A.  The  effective  dates  of  the  proposed 
temporary  nonuse; 

B.  The  extent  or  scope  of  the  proposed 
temporary  nonuse.  including  the 
specific  transportation  facilities  to 
which  the  period  of  exclusion  will  be 
applicable; 

C.  The  facts  relied  on  to  support  the 
specified  cause(s)  for  temporary  nonuse; 

D.  Upon  receipt  of  the  initiating 
officer's  notice  of  proposed  temporary 
nonuse,  the  TSP  will  be  given  a  period 
of  7  calendar  days  during  which  it  may 
submit  in  person,  in  writing,  or  through 
a  representative,  rebuttal  information 
and  argiiments  opposing  the  temporary 
nonuse; 

E.  The  initiating  officer  has  a  period 
of  5  working  days  to  evaluate  a  TSP's 
rebuttal  information,  any  opposing 
arguments  and  render  a  decision; 

F.  The  availability  of  an  appeal  of  the 
initiating  officer's  decision  to  a 
reviewing  official,  provided  the  request 
for  review  is  received  within  5  work 
days  of  receipt  of  the  transportation 
officer's  decision; 

G.  The  corrective  action  required  by 
the  TSP  to  be  removed  firom  temporary 
nonuse;  and 

H.  TSP  failure  to  correct  the  cause(s) 
for  temporary  nonuse  will  result  in  an 
additional  nonuse  period  of  30  calendar 
days  during  which  the  case  will  be 
referred  to  the  agency's  debarring 
official  for  appropriate  action. 

Sections  9  Through  14  Reserved 

Section  15— Forms  TSP  Certification 
Statement 

TSP  certification  of  eligibility  for  the 
award  of  contracts  for  transportation. 

A.  By  submitting  this  rate  tender,  the 
TSP  certifies  that: 

(1)  Neither  the  TSP,  nor  any  of  its 
subsidiaries,  officers,  directors, 
principal  owners,  or  principal 
employees  is  ciirrently  suspended, 
debarred,  (or  in  receipt  of  a  notice  of 
proposed  debarment  from  any  Federal 
agency  as  a  result  of  a  civil  judgment  or 
criminal  conviction  or  for  any  cause 
from  GSA).  or  has  been  placed  in 
temporary  nonuse  status  by  GSA  for  the 
routes  covered  by  this  tender  as  of  the 
date  that  this  rate  tender  is  offered. 

(2)  The  TSP  is  not  a  corporation, 
partnership,  sole  proprietorship  or  any 
other  business  entity  which  has  been 
formed  or  organized  following  the 
suspension  or  debarment  of,  a 


subsidiary,  officer,  director,  principal 
owner,  or  principal  employee  thereof  (or 
from  such  an  entity  formed  after  receipt 
of  a  notice  of  proposed  debarment). 

B.  The  following  definitions  are 
applicable  to  this  certification: 

(1)  A  subsidiary  is  a  business  entity 
whose  management  decisions  are 
influenced  by  the  TSP  through  legal  or 
equitable  ownership  of  a  controlling 
interest  in  the  firm's  stock,  assets,  or 
otherwise. 

(2)  A  principal  owner  is  an  individual 
or  company  which  owns  a  controlling 
interest  in  the  TSP's  stock,  or  an 
individual  who  can  control,  or 
substantially  influence,  the  TSP's 
management,  through  the  ownership 
interest  of  family  members  or  close 
associates. 

(3)  A  principal  employee  is  a 
person(s)  acting  in  a  managerial  or 
supervisory  capacity  (including 
consultants  and  business  advisors)  who 
is  able  to  direct,  or  substantially 
influence,  the  TSP's  performance  of  its 
obligations  under  its  contracts  for 
transportation  with  the  Federal 
Government. 

C.  The  knowledge  of  the  person  who 
executes  this  certification  is  not 
required  to  exceed  the  knowledge  which 
that  person  can  reasonably  be  expected 
to  possess,  following  inquiry,  regarding 
the  suspended  or  debarred  status  of  the 
parties  defined  in  (B),  above. 

D.  The  TSP  has  a  continuing 
obligation  to  inform  the  GSA  office  to 
which  this  rate  tender  is  submitted  of 
any  change  in  circumstances  which 
results  in  its  ineligibility  for  the  receipt 
of  contracts  for  transportation. 

E.  An  erroneous  certification  of 
eligibility  or  failure  to  notify  the  GSA 
transportation  zone  office  receiving  this 
tender  of  a  change  in  eligibility,  may 
result  in  a  recommendation  for 
administrative  action  against  the  TSP. 
Additionally,  false  statements  to  an 
agency  of  the  Federal  Government  are 
subject  to  criminal  prosecution  pursuant 
to  18  use  1001.  as  well  as  possible  civil 
penalties. 

Company  name 

Signature  and  Title  of  Authorized 

Official  Date 

TSP  Contact . 

Name . 

Title 

Address . _ 

City/State 

Telephone  No.  (    ) 


General  Services  Administratioii 

Basic  Transportation  Trading  Partner . 
Agreement  ** 

Applicability:  Check  the  box  below 
which  represents  the  activity  of  your 


firm  under  this  Trading  Partner 
Agreement: 

D  Freight  Common  TSP  (All 
paragraphs,  except  Paragraph  4  and  5  of 
this  agreement  will  apply  and  are 

binding). 

D  Small  Package  TSP  (All 
paragraphs,  except  Paragraphs  3  and  4 
of  this  agreement  will  apply  and  are 

binding). 
D  Household  Goods  Common  TSP 

(All  paragraphs,  except  Paragraphs  3 
and  5  of  this  agreement  will  apply  and 
are  binding). 

D  Freight  Freight  Forwarder  (All 
paragraphs,  except  Paragraph  4  and  5  of 
this  agreement  will  apply  and  are 

binding). 
D  Household  Gopds  Freight 

Forwarder  (All  paragraphs,  except 
Paragraphs  3  and  5  of  this  agreement 
will  apply  and  are  binding). 

D  Freight  Broker  (All  paragraphs, 
except  Paragraphs  4  and  5  of  this 
agreement  will  apply  and  are  binding). 

D  Freight  Shipper  Agent/Intennodal 
Marketing  Company  (All  paragraphs, 
except  Paragraphs  4  and  5  of  this 
agreement  will  apply  and  are  binding). 

D  Rate  Filing  Service  Provider  (AU 
paragraphs  of  this  agreement  will  apply 
and  are  binding). 

1.  Introduction 

This  agreement  prescribes  the  general 
procedures  and  polices  to  be  followed 
when  Electronic  Commerce  (EC)  is  used 
for  transmitting  and  receiving  requests 
for  offers,  rate  tenders,  or  other  business 
information  in  lieu  of  creating  one  or 
more  paper  documents  normally 
associated  with  conducting  business 
with  the  General  Services 
Administration. 

The  General  Services  Administration 
(GSA  or  the  agency)  will  transmit  and 
receive  using  the  File  Transfer  Protocol 
(FTP)  of  the  Internet  network  (I-FTP) 
such  transaction  sets  (docxmients)  as  it 
chooses  and  as  estabUshed  by  the 
governing  tender  of  service  or  the 
request  for  offers.  These  transaction  sets 
will  be  transmitted  to  those  firms, 
organizations,  agencies,  or  other  entities 
(trading  partners)  recognized  by  GSA 

"  that  agree  to  accept  such  docvmients  and 
to  be  boimd  by  the  terms  and  conditions 
contained  in  those  dociiments,  this 

.  agreement,  and  any  applicable  tender  of 

-  service. 

~  2.  Purpose 

This  agreement  is  to  ensure  that  all  EC 
obligations  are  legally  binding  on  all 
trading  partners.  Further,  the  use  of  any 
electronic  equivalent  of  a  standard 
business  dociunent  referenced  in 
Paragraphs  3  and  4  vdll  be  deemed  an 
acceptable  business  practice  and  that  no 
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trading  partner  will  challenge  the 
admissibility  of  the  electronic 
information  in  evidence,  except  in 
circiunstances  in  which  an  analogous 
paper  document  could  be  challenged. 

3.  Freight  Reference 

This  agreement,  in  addition  to  the 
terms  and  conditions  stated  in 
Paragraph  6,  is  subject  to  the  terms  and 
conditions  of  the  following  documents: 

•  GSA  Freight  Traffic  Management 
Program  Standard  Tender  of  Service 

•  Optional  Form  280 

•  GSA  Freight  Traffic  Management 
Program  Request  for  Offers 

4.  Household  Goods  Reference 

This  agreement,  in  addition  to  the 
terms  and  conditions  stated  in 
Paragraph  6,  is  subject  to  the  terms  and 
conditions  of  the  following  documents: 

•  GSA  Centralized  Household  Goods 
Traffic  Management  Program  Tender  of 
Service 

•  Optional  Form  280 

•  GSA  Centralized  Household  Goods 
Traffic  Management  Program  Request 
for  Offers 

5.  Small  Package  Reference 

This  agreement,  in  addition  to  the 
terms  and  conditions  stated  in 
Paragraph  6,  is  subject  to  the  terms  and 
conditions  of  the  following  documents: 

•  GSA  Small  Package  Traffic 
Management  Program  Small  Package 
Tender  of  Service 

•  Optional  Form  280 

•  GSA  Small  Package  Traffic 
Management  Program  Request  for  Offers 

6.  Terms  and  Conditions 

(A)  GSA  wrill  place  electronic 
documents  in  a  publicly  accessible 
directory  on  GSA's  FTP  server 
(KCFTP.GSA.GOV/PUB)  and  when 
warranted  in  the  directory  of  a 
confirmed  trading  partner  (trading 
partner/<SCAC>),  either  directory 
hereinafter  referred  to  as  directory.  It 
will  receive  documents  ft'om  confirmed 
trading  partners  in  each  confirmed 
trading  partner's  directory  via  I-FTP. 
Receipt  by  the  trading  partner  is 
considered  to  occvu-  when  the  document 
is  placed  in  either  the  public  directory 
or  the  trading  partner's  directory,  as  the 
case  may  be. 

(B)  GSA  will  bear  the  costs  of 
maintaining  the  GSA  FTP  server  and  the 
costs  of  placing  documents  issued  by 
GSA  in  the  appropriate  directory  on  the 
GSA  FTP  server,  and  the  costs  of 
managing  documents  put  on  the  GSA 
FTP  server  by  its  trading  partners.  The 
agency's  trading  partners  are 
responsible  for  all  costs  associated  with 
getting  documents  from  or  putting 
docimients  on  the  GSA  FTP  server. 


(C)  When  the  transmissions  are 
submissions  of  rate  tenders,  the 
submitting  firm  must  have  first  met  all 
applicable  approval  requirements  set 
out  in  the  applicable,  governing  Tender 
of  Service. 

(D)  GSA  will  be  responsible  for  the 
acciiracy  of  documents  issued  by  it  and 
placed  in  the  GSA  FTP  server  directory. 
GSA  will  not  be  responsible  for  errors 
occurring  in  docimients  put  on  the  GSA 
FTP  server,  nor  will  GSA  be  responsible 
for  errors  occurring  in  documents  gotten 
from  the  GSA  FTP  server. 

(E)  GSA  will  not  be  responsible  for 
any  damages  incurred  by  a  trading 
partner  as  a  result  of  missing  or  delayed 
transmissions  when  the  problem  is  not 
with  or  caused  by  GSA  or  the  agency's 
FTP  server. 

(F)  Any  document  placed  in  a 
directory  maintained  on  the  GSA  FTP 
server  is  to  be  considered  a  valid  and 
authentic  document  backed  by  the  same 
guarantees  of  legitimacy  as  are  found  in 
a  paper  transaction.  Likewise,  any 
document  from  a  trading  partner  put 
into  a  directory  on  the  GSA  FTP  server 
will  be  considered  a  valid  and  authentic 
document  backed  by  the  same 
guarantees  of  legitimacy  as  are  found  in 
a  paper  transaction. 

(G)  In  the  event  a  TSP  uses  a  broker, 
shipper  agent/Intermodal  Marketing 
Company,  or  filing  service  to  file  its 
rates  with  GSA,  dociunents  submitted 
on  behalf  of  the  TSP  shall  be  accepted 
as  though  submitted  by  the  TSP  and  in 
accordance  with  the  terms  and 
conditions  of  the  trading  partner 
agreement  between  the  TSP  and  GSA. 
The  use  of  a  broker,  shipper  agent/ 
Intermodal  Marketing  Company,  or 
filing  service  does  not  relieve  the  TSP 
of  any  of  its  rights  or  obligations  imder 
the  terms  of  this  agreement,  including 
the  maintenance  of  a  valid  trading 
partner  agreement  with  GSA. 

7.  Force  Majeure 

None  of  the  parties  in  this  agreement 
will  be  liable  for  failure  to  properly 
conduct  EC  in  the  event  of  war, 
accident,  riot,  fire,  flood,  epidemic, 
power  outage,  labor  dispute,  act  of  God, 
act  of  public  enemy,  malfunction  or 
inappropriate  design  of  hardware  or 
software,  or  any  other  cause  beyond 
such  party's  control.  If  standard 
business  cannot  be  conducted  by  EC, 
GSA  will,  at  its  discretion,  return  to  a 
paper  based  system. 

8.  ECEective  Date 

The  effective  date  of  this  agreement 
will  be  the  latest  of  the  date(s)  shovra  on 
the  signature  page  of  this  document. 


9.  Agreement  Review 

This  agreement  will  be  effective  on  a 
continuing  basis,  except  as  provided  in ' 
Paragraph  10,  below;  provided, 
however,  that  GSA  may  from  time  to 
time  make  such  changes  to  the 
agreement  as  are  necessary,  and  the 
trading  partner  may  request  review  of 
the  agreement  at  any  time. 

10.  Termination 

(A)  In  the  event  that  GSA  terminates 

a  firm's  participation  in  the  GSA  Freight 
Traffic  Management  Program  (including 
the  Small  Package  Tender  of  Service) 
and/or  the  GSA  Centralized  Household 
Goods  Traffic  Management  Program, 
this  agreement  shall  be  considered 
terminated  as  of  the  date  notice  is  given 
to  a  firm  of  its  participation  termination. 

(B)  In  the  event  that  a  firm  terminates 
its  participation  in  the  GSA  Freight 
Traffic  Management  Program  (including 
the  Small  Package  Tender  of  Service) 
and/or  the  GSA  Centralized  Household 
Goods  Traffic  Management  Program, 
this  agreement  shall  be  considered 
terminated  as  of  the  date  notice  of  such 
termination  is  received  by  the  GSA. 

(C)  Except  as  provided  above,  this 
agreement  may  be  terminated  by  either 
GSA  or  its  trading  partner,  effective  30 
days  after  receipt  of  written  notice  by 
either  party.  Termination  will  have  no 
effect  on  transactions  occurring  prior  to 
the  effective  date  of  termination. 

11.  Whole  Agreement 

This  agreement  and  all  addenda 
constitute  the  entire  agreement  between 
the  parties.  No  changes  in  terms  and 
conditions  of  this  agreement  shall  be 
effective  imless  approved  and  signed  by 
both  parties.  At  the  inception  of  this 
agreement.  Addendum/ Addenda  (is) 
(are)  not  applicable.  As  the  parties 
develop  and  implement  additional  EC 
capabilities,  addenda  may  be 
incorporated  into  this  agreement.  Each 
addendum  will  be  signed  and  dated  by 
both  parties.  The  latest  date  contained 
on  the  signature  page  will  be  the 
effective  date  of  tiie  addenda.  The 
addendum  will  be  appended  to  this 
agreement. 

Name  and  Signature 

Tide 

Firm 

Mailing  Address 

City.  State,  Zip  7~ 

Teleplione 
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Fax 


Internet  E-mail 


Electronic  Commerce  Ck>ntact 


Telephone 


Fax 


Internet  E-mail 


Small  Package  Tender  of  Service  No.  10, 
the  GSA  National  Small  Package  Rules 
Tender  No.  11.  and  the  GSA  Small 
Package  Basehne  Rate  Publication  No. 
12.  effective  November  1,  2002. 1  further 
certify  that  the  undersigned  company 
has  the  operating  authority  and 
insurance  as  required  by  ITEM  1-5  and 
SECTION  2.  of  the  GSA  GENERAL 
SMALL  PACKAGE  TENDER  OF 
SERVICE  NO.  10. 
Company  Name 


Date 

Representing  the  General  Services 

Administration 

Ed  Hodges 

Name  and  Signature 

Manager,  GSA  Freight  Program  Management 

Office  (FPMO) 

Tide 

Federal  Supply  Service(6FBD-X) 

Finn 

1500  East  Bannister  Road,  Room  1076 

Street  Address 

Kansas  Qty.  MO  64131 

City,  State.  Zip 

816-823-3646 

Telephone 

816-823-3656 

Fax 

carey.deforestQgsa.gov 

Internet  E-mail 

Carey  DeForest 

Electronic  Commerce  Contact 

816-823-3646 
Telephone 
816-823-3656 
Fax 

carey.deforest©g8a.gov 
Internet  E-mail 


Signature  and  Title  of 
Authorized  Official  Date 

TSP CONTACT    

NAME    

TITLE 

ADDRESS 


Date 

Trading  Partner  Agreement  Number:     

(to  be  completed  by  gsa) 

GenCTsl  Services  Administration 

Small  Package  Tender  of  Service  No.  10 

Letter  of  Intent — Carrier  Agreement  To 
Abide  by  the  Terms  and  Conditions  of 
the  General  Services  Administration 
Small  Package  Tender  of  Service 
(SPTOS)  General  Small  Package  Traffic 
Management  Program 

Please  accept  our  request  to 
participate  in  the  General  Services 
Admii^stration  (GSA)  Small  Package 
Tender  of  Service  (SPTOS)  General 
Small  Package  Traffic  Management 
Program.  Only  one  letter  of  intent 
should  be  submitted  to  each 
participating  Government  agency  office 
with  the  first  tender  filing,  regardless  of 
the  number  of  tenders  submitted. 

I  certify  that  I  have  read  and  will 
comply  with  all  the  provisions 
contained  in  the  GSA  Small  Package 
Tender  of  Service  (SPTOS)  GSA  General 


AREA  CODE:  (_) 

Telephone  No. 

Sections  16  Through  20  Reserved 

Part  2 

General  Services  Administration 

National  Small  Package  Rules  Tender 
No.  11 
[GSA  No.  11] 

Providing  Rules  And  Baseline  Charges 
for  Accessorial  Services  for  Governing 
PublicaUons.  See  ITEM  10 

This  tender  applies  on  both  Intrastate 
and  Interstate  traffic 
General  Services  Administration 
Federal  Supply  Service 
Freight  Prog^^m  Management  Office 

(6FBD-X) 
1500  E.  Baimister  Rd. 
Kansas  City,  Missouri  64131 

Table  of  Contents 

Section  1— General  Tender  Application 

Item 

5    Purpose,  Explanation,  And  Application 

10    Governing  Publications 

20    Revising  Tender  Provisions  And  Method 

of  Canceling  Original  or  Revised  Pages 
30    Definition  of  Terms 
35    Disposition  of  Fractions 
40    Services  Not  Otherwise  Specified 

Section  2— General  Rules  And  Specific 
Pickup/Delivery  Charges 

100    Additional  Handling  Charge 

110    Additional  Insured  Value 

130    Bill  of  Lading — Commercial 

150    Each  Address  Correction 

200    Each  Acknowledgement  of  Delivery 

210    Each  Recall  of  a  Prior  Delivery 

220    C.O.D.  Service  (Collect  On  Delivery) 

230    Hazardous  Material  Surcharge 

250    Payment  of  Charges 

270    Pickup  or  Delivery  Service  At  Private 

Residences 
290    Pickup  or  Delivery  Service — Saturday 

300  Property  of  Unusual  Value  or  Unsafe 

To  Transport 

Section  3— Fuel  Related  General  Rate 
Adjustment 

1000    Fuel  Related  General  Rate  Adjustment 


(FRGRA) 
Section  1— General  Tender  Application 

Item  5    Purpose.  Explanation,  and 
Application 

Section  1.  Purpose 

The  purpose  of  this  General  Services 
Administration  (GSA)  National  Small 
Package  Rules  Tender  No.  11  (GSA  No, 
11)  is  to  articulate  the  transportation 
service  needs  of  the  participating 
Government  agencies  listed  in  Item  1- 
2  of  the  General  Services 
Administration  (GSA)  General  Small 
Package  Tender  of  Service  No,  10  (GSA 
SPTOS  No.  10)  herein,  for  the 
movement  of  routine  ground  small 
package  traffic  moving  via  commercial 
carriers  and  to  assist  in  GSA's  effort  in 
implementing  the  standardization 
necessary  to  achieve  a  fully  automated 
system  for  rating  and  routing 
Government  small  package  shipments. 


Section  2.  Explanation 

The  baseline  rates  and  charges,  rules, 
and  other  provisions  contained  in  this 
tender  have  been  constructed  by  GSA 
and  are  above  some  commercial  levels, 
and  for  the  same  provisions  below  other 
commercial  levels.  • 

Section  3.  Application 

Where  reference  is  made  to  the  GSA 
National  Small  Package  Rules  Tender 
No.  11  (GSA  No.  11)  in  a  TSP's  tender 
or  rate  agreement,  the  rules  and 
accessorial  charges  contained  in  this 
publication  will  govern  the  small 
package  services  of  the  TSP's  tender, 
and  will  apply  from,  to,  or  between 
those  points  which  are  specified  in  the 
individual  tender.  This  is  not  in  any 
way  to  be  construed  as  a  setting  of  rates, 
rules  or  charges  by  GSA.  TSP*  Tenders 
cannot  be  made  subject  to  any  other 
publication  for  application  of  the  rates 
or  charges  therein.  If  any  TSP  published 
rates,  rules  or  terminal  services  tariff  is 
shown  in  a  tender,  the  tender  will  be 
rejected  and  returned  to  the  carrier. 

The  publications  listed  in  item  10 
governing  publications  herein,  form  part 
of  the  rules  publication  and  will  not 
need  to  be  listed  in  block  16  of  the 
individual  tenders. 

Item  10    Governing  Publications 

This  tender  is  governed,  except  as 
otherwise  provided  herein,  by  the 
following  described  tariffs  or 
specifications,  by  supplements  or  loose- 
leaf  page  amendments  thereto,  or  by 
successive  issues  or  reissues  thereof: 


tK-amt 
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Title 


Kind  of  tariff 


Tariff  numt>er 


National  Motor  Freight  Traffic  Association  Inc.,  Agent 
ALK  Associates 


Directory  Of  Standard  Multi-Modal  Carrier  And  Tariff 

Agents  Codes  (SCAC  and  STAC)  . 
Automated  Electronic  Mileages  based  on  5  digit  Zip 

codes . 


101-K. 
Version  15. 


Item  20  Revising  Tender  Provisions 
and  Method  of  Canceling  Original  or 
Revised  Pages 

This  TOS  will  be  revised  by  the 
Freight  Program  Management  Office 
(6FBD-X),  Kansas  City,  MO  through 
publication  of  the  changes  on  GSA's 
WoridWide  Web  Page  (http:// 
www.kc.gsa.gov/fsstt),  the  issuance  of 
page  revisions  (original  or  revised),  or 
the  reissuance  of  the  document  on  an 
"asneeded"  basis. 

A.  TOS  Page  Revisions:  Reserved 

B.  Reissuing  the  SPTOS:  Reserved 

Item  30    Definition  of  Terms 

(1)  Accessorial  Services 

Other  services  in  addition  to  the  basic 
cost  to  transport  the  shipment. 

(2)  Business  Hoiu-s  and  Days 

(a)  Business  Hours:  The^erm 
"Business  Hours"  is  defined  as  the 
customer  or  agency's  normal  business 
hoiu-s. 

(b)  Business  Days:  The  term  "Business 
Days"  is  defined  as  Monday  through 
Friday,  except  legd  holidays  (as  shown 
in  Item  30    Definition  of  Terms,  (3) 
Legal  Holidays  herein). 

(3)  Legal  Holidays 

New  Year's  Day 

Labor  Day 

Martin  Luther  King's  Birthday 

Columbus  Day 

Washington's  Birthday  (Presidents'  Day) 

Veterans  Day 

Memorial  Day 

Thanksgiving  Day  . 

Independence  Day 

Christmas  Day 

and  any  other  day  designated  as  a 

holiday  by  Federal  statute  or  Executive 

Order. 

(4)  Transportation  Service  Provider 
(TSP) 

A  TSP  is  any  party,  person,  agent  or 
carrier  that  provides  freight 
transportation  and  related  services  to  an 
agency.  For  a  freight  shipment  this 
would  include  packers,  truckers  and 
storers. 

(5)  Conus 

"CONUS"  is  defined  as  all  points 
within  the  contiguous  United  States, 
including  the  District  of  Columbia  (DC), 
(excluding  Alaska,  Hawaii  and  Puerto 
Rico). 


(6)  Desktop  Delivery 

Delivery  to  the  desk/work  station  of 
the  consignee  or  responsible  individual 
at  the  destination  address. 

(7)  Desktop  Pick-up 

■  Pick-up  at  the  desk/ work  station  of 
the  consignor  or  responsible  individual 
at  the  origin  address. 

(8)  Dimensional  Weight 

When  the  charges  for  a  shipment  are 
computed  on  the  basis  of  volume  rather 
than  weight  it  is  referred  to  as  a 
dimensional  or  DIM  weight  shipment. 
Dimensional  weight  is  calculated  by 
multiplying  the  length  x  width  x  height 
of  each  piece  in  the  shipment  in  inches 
and  dividing  by  194  [i.e.,  (L  x  W  x  H) 
+  194]. 

(9)  Girth 

The  circumference  of  a  package 
measured  at  the  widest  point  of  the 
package. 

(10)  Length 

The  longest  side  of  a  package. 

(11)  Length  and  Girth  Combined 

The  measurement  of  a  package 
obtained  by  adding  the  length  of  the 
package  to  the  girth  of  the  package. 

(12)  On-Time  Delivery 

On-time  delivery  includes  delivery  of 
the  shipment  intact,  without  loss  or 
damage  in  the  prescribed  time.  Partial 
deliveries,  damaged  shipments,  and 
shipments  not  reported  will  be 
construed  as  late  deliveries. 

(13)  Package 

Package  is  defined  as  any  container 
and  its  contents,  and  includes  any 
article  which  may  be  handled  loose  if 
the  handling  can  be  accomplished  in  a 
reasonably  safe  manner.  Individual 
packages  can  weigh  up  to  150  pounds, 
with  no  single  dimension  greater  than 
108  inches  or  a  total  of  130  inches  in 
combined  length  and  girth. 

(14)  Shipment 

A  single  piece  or  multiple  pieces 
tendered  to  a  TSP  by  one  consignor  at 
one  place  at  one  time  for  delivery  to  one 
consignee  at  one  place  on  one  shipping 
document. 


(15)  Hundredweight  Service 

Packages  addressed  to  a  single 
consignee  at  one  location  with  a  total 
aggregate  weight  of  200  pounds  or  more 
for  each  shipment.  Charges  are 
calculated  by  multiplying  the  number  of 
Himdredweight  Units  by  the  Rate  Per 
Himdredweight. 

(16)  Subject  to  Note  and  See  Note 

(a)  Subject  to  Note:  The  term  "Subject 
to  Note",  when  used  in  the  title  of  ah 
item  in  Section  2  herein,  means  that  the 
note  indicated  applies  to  the  entire  item. 

(b)  See  Note:  The  term  "See  Note", 
when  used  in  the  title  of  an  item  in 
Section  2  herein,  means  that  the 
referenced  note  applies  only  where 
indicated,  not  to  the  entire  item. 

Item  35    Disposition  of  Fractions 

A.  Fractions  of  a  cent  resulting  from 
the  application  of  a  TSP's 
independently-established  percentages 
of  the  baseline  rates  in  the  GSA  National 
Small  Package  Rules  Tender  No.  11  will 
be  disposed  of  as  follows: 

1.  Fractions  of  less  than  one-half  of 
one  cent  will  be  omitted;  and 

2.  Fractions  of  one-half  of  one  cent  or 
greater  will  be  increased  to  the  next 
whole  cent. 

B.  Fractions  of  a  cent  resulting  from 
the  application  of  a  TSP's 
independently-established  rates  will  be 
disposed  of  as  follows: 

1,  Fractions  of  less  than  one-half  of 
one  cent  will  be  omitted;  and 

2,  Fractions  of  one-half  of  one  cent  or 
greater  will  be  increased  to  the  next 
whole  cent. 

Item  40    Services  Not  Otherwise 
Specified 

When  a  TSP  performs  services  that 
are  required  for  normal  movement  of 
small  package  shipments  and  such 
services  are  not  identified  in  the  GSA 
National  Small  Package  Rules  Tender 
No.  11  (GSA  No.  11).  the  charges  for  - 
these  services  will  be  negotiated 
between  the  responsible  agency  office . 
and  the  TSP. 

Section  2 — General  Rules  and  Specific 
Pickup/Delivery  Charges 

Item  100    Additional  Handling  Charge 

1,  In  addition  to  the  other  rates  and 
charges  named  in  this  Rules  Tender,  a 
charge  of  $5.00  for  additional  handling 
will  be  assessed  on  each  shipment  of: 
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•  Any  package  exceeding  60  inches 
bxit  not  exceeding  108  inches  in  length. 

•  Any  article  not  fully  encased  in  an 
outside  shipping  container,  any  article 
that  is  encased  in  an  outside  shipping 
container  made  of  metal  or  wood,  and 
any  dnun  or  pail  less  than  five  gallons 
not  fully  encased  in  a  shipping 
container  made  of  corrugated  cardboard. 

2.  In  addition  to  the  otner  rates  and 
charges  named  in  this  Rules  Tender,  a 
$15.00  surcharge  for  additional 
handling  will  be  assessed  on  each 
shipment  of: 

•  Any  package  measuring  more  than 
108  inches  in  length. 

•  Any  package  measuring  more  than 
130  inches  in  length  and  girth 
combined. 

•  Any  package  weighing  more  than 

150  pounds. 

Item  110    Additional  Insured  Vcdue 

Additional  insured  value  at  a  rate  of 
$0.35  per  $100  in  excess  of  TSP  liability 
coverage  of  $100  per  package. 

Item  130    Bill  of  Lading— Commercial 
TSP  will  furnish  commercial  bill  of 
lading  sets  required  by  the  Government 
without  any  additional  charge.  The  bill 
of  lading  sets  can  consist  of  any  number 
of  copies.  When  preparing  shipments 
for  tender,  each  package  must  contain  a 
barcode  label  and  address  label.  This 
can  take  the  form  of  (1)  a  combined 
barcode/address  label  produced  by  an 
automated  device,  supplied  software  or 
other  third-party  parcel-processing 
equipment,  or  (2)  a  preprinted  bar  code 
label  and  an  address  label  created  by  the 
shipper, 
/tem  150    Each  Address  Correction 

If  the  TSP  is  unable  to  deliver  a 
package  because  the  Shipper-provided 
address  is  incorrect  or  a  P.O.  Box,  the 
TSP  will  make  every  reasonable  effort  to 
secure  the  consignee's  correct  address, 
but  takes  no  responsibility  for  its 
inability  to  complete  the  delivery  under 
such  circumstances.  If  the  consignee's 
correct  address  can  be  secured,  the  TSP 
will  make  another  attempt  to  deliver  the 
package  and  notify  the  Shipper  of  the 
address  correction.  A  charge  of  $5.00 
will  be  assessed. 

Item  200    Each  Acknowledgement  of 
Delivery 

Shippers  may  request  consignee 
acknowledgement  of  delivery  by  using  a 
TSP-provided  label.  The  Shipper  will 
prepare  this  self-addressed  form  and 
attach  it  to  thepackage  at  the  time  it  is 
tendered  for  delivery.  The  TSP  will 
obtain  the  consignee's  signature 
acknowledging  receipt  of  the  package 
•  and  mail  the  consignee-signed  label  to 


the  Shipper.  An  additional  charge  of 
$2.00  will  be  assessed  for  each  package 
bearing  such  label. 

Item  210    Each  Recall  of  a  Prior 
Delivery 

1.  Shippers  may  request  the  recall  of 
packages  previously  delivered  either  by: 

a.  Preparing  a  TSP-provided  Call  Tag 
Pickup  List,  or 

b.  Calling  TSP  customer  service 
niunber  and  giving  the  locations  of  any 
packages  to  be  recalled,  or 

c.  Via  electronic  data  transmission 
using  the  transmission  means  and  data 
format  specified  by  the  carrier. 

2.  A  charge  of  $5.00  will  be  assessed 
for  this  Call  Tag  service  in  addition  to 
applicable  transportation  charges. 

Item  220    C.O.D.  Services  (Collect  on 
Delivery) 

For  each  C.O.D.  package,  a  charge  of 
$6.00  will  be  assessed  in  addition  to  the 
applicable  transportation  charges. 

Item  230    Hazardous  Material 
Surcharge 

For  each  package  bearing  a  Hazardous 
Materials  label,  a  charge  of  $17.00  per 
package  will  be  assessed  in  addition  to 
the  applicable  transportation  charges. 

Item  250    Payment  of  Charges 

All  rates,  charges,  or  other  amounts 
are  stated  as  U.S.  currency  and  all  rates, 
charges,  or  other  amoimts  are  payable  in 
lawful  money  of  the  U.S. 

Item  270    Pickup  or  Delivery  Service  at 
Private  Residences 

Packages  picked-up  and/or  delivered 
to  private  residences  will  be  assessed  a 
charge  of  $2.50  per  package  in  addition 
to  the  applicable  transportation  charges. 

Item  290    Pickup  and  Delivery 
Service — Saturday 

The  TSP  will  provide  Saturday 
pickup  and  delivery  service  to  those 
areas  of  CONUS  where  this  service  is 
performed  for  its  commercial  customers. 
This  service  will  only  be  performed 
when  specifically  requested  and 
mutually  agreed.  A  charge  of  $10.00  will 
be  assessed  for  this  service  in  addition 
to  the  applicable  transportation  charges. 

Item  300    Property  of  Unusual  Value  or 
Unsafe  to  Transport 

TSPs  are  not  required  to  accept 
articles  of  unusual  value  or  freight  that 
is  unsafe  to  transport  that  may  cause 
damage  to  other  goods  or  to  their 
equipment  without  adequate 
consideration  or  compensation. 


Section  3-^iiel  Related  General  Rate 
Adjustment 

ITEM  1 000    Fuel  Related  General  Rate 
Adjustment  (FRGRA) 

TSPs  participating  in  this  Small 
Package  Tender  of  Service  (SPTOS), 
supplements  thereto  and  reissues 
thereof  will  be  entitled  to  or  will  be 
required  to  provide  a  Fuel  Related 
General  Rate  Adjustment  to  the  standard 
transportation  charges  in  accordance 
with  the  following: 

A.  SPTOS  Notice 

The  General  Services  Administration 
(GSA)  Freight  Program  Management 
Office  (FPMO).  Kansas  Qty,  MO  shall 
issue  a  SPTOS  Notice  setting  forth  the 
terms  and  conditions  of  the  applicable 
Fuel  Related  General  Rate  Adjustment 

B.  Applicability 

The  Fuel  Related  General  Rate 
Adjustment  is  applicable  to  all  GSA- 
negotiated  tenders  and  tenders 
negotiated  by  Federal  customers 
participating  ip  the  SPTOS.  The  FRGRA 
may  not  be  waived  or  altered  by  any 
organization  other  than  the  FPMO, 
Kansas  City,  MP. 

C.  Setting  Baseline 

The  diesel  fuel  price  ranges  and 
corresponding  percent  surcharge  levels 
have  been  formulated  based  on 
discussions  and  research  with  the  motor 
carrier  industry  as  of  November  2000. 
The  levels  indicated  in  this  policy  have 
been  determined  to  be  current  industry 
standard  practice.  This  policy  and  its 
entitlements  will  be  reviewed  on  an  as- 
needed  basis. 

D.  Availability  of  SPTOS  Notice 

1.  Reserved. 

2.  Reserved. 

3.  Distribution  of:  The  SPTOS  Notice 
will  only  be  published  on  GSA's  Traffic 
Management  Worldwide  Web  Site  at 
the  following  address:  www.kc.gsa.gov/ 
fsstt/ 

E.  Shipment  Application 

Application  of  the  Fuel-Related 
General  Rate  Adjustment  will  become 
effective  on  Wednesday  following  the 
National  Average  diesel  fuel  price 
posting  by  the  Department  of  Energy, 
Energy  Information  Administration 
(ElA)  on  every  Monday  or  the  first 
working  day  after  Monday  if  the 
Monday  falls  on  a  Federal  Holiday. 
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[GSA  No.  12) 
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Section  A — General  Application  and 
Instructions 

Item  1    Purpose  and  Application 

Purpose 

This  General  Services  Administration 
(GSA)  Baseline  Rate  Publication  No.  12 
(GSA  No.  12)  is  designed  to  afford 
carriers  a  simple  method  of  expressing 
and  filing  Freight-AU-Kinds  (FAK)  rate 


tender(s)  for  the  civilian  agencies  of  the 
U.S.  Government.  Its  purpose  is  to 
provide  the  standardization  necessary  to 
achieve  a  fully  automated  system  for 
rating  and  routing  traffic,  without 
requiring  substantive  changes  in  the 
manner  in  which  rates  for  this  traffic 
have  traditionally  been  stated. 

Application 

The  baseline  rates  contained  in  this 
publication  shall  serve  as  a  basis  for 
carriers  to  submit  actual  rates  for  small 
package  shipments  from,  to,  or  between 
all  points  in  CONUS. 

Governing  Rules 

Rates  offered  to  a  civilian  agency 
using  this  publication  will  be  subject  to 
the  rules,  accessorial  services,  and 
accessorial  charges  contained  in  General 
Services  Administration  (GSA)  National 
Small  Package  Rules  Tender  No.  11 
(GSA  No.  11)  and  supplements  or 
reissues  thereto. 

GSA  Baseline  Rates 

The  rates  shown  in  this  publication 
were  adopted  from  United  Parcel 
Service  (UPS)  Ground  Commercial  rate 
tables.  This  is  not  in  any  way  to  be 
construed  as  the  setting  of  rates  or 
charges  by  GSA.  Carriers  must 
independently  establish  their  own  rates 
only  by  utilizing  a  percentage  above, 
below,  or  equal  to  the  level  of  baseline 
rates  shown  in  Section  B.  Item  100 
Table  of  Baseline  Rates  and  Section  B. 
Item  101  Table  of  Baseline  Rates  for 
Himdredweight  Service  of  this 
publication. 

Application  of  General  Rate  Increases 

The  baseline  rates  contained  in  this 
publication  wrill  be  adjusted  on  an  as- 
needed  basis. 


Item  10    Revising  Publication 
Provisions  and  Method  of  Canceling 
Original  or  Revised  Pages 

This  SPTOS  will  be  revised  l^  the 
Freight  Program  Management  Office 
(6FBD-X),  Kansas  City.  MO  through 
publication  of  the  changes  on  GSA's 
Worldwide  Web  Page  (http:// 
www.kc.gsa.gov/fsstt),  the  issuance  of 
page  revisions  (original  or  revised),  or 
the  reissuance  of  the  dociunent  on  an 
"as-needed"  basis. 

A.  TOS  Page  Revisions:  Reserved 

B.  Reissuing  the  SPTOS:  Reserved 

Item  20    Disposition  of  Fractions 

Fractions  of  a  cent  resulting  from  the 
application  of  a  TSP's  independently- 
established  percentage(s)  of  the  baseline 
rates  shown  in  SECTION  B  of  this 
publication,  shall  be  disposed  of  as 
follows: 

A.  Fractions  of  less  than  one-half  of 
one  cent  shall  be  omitted;  and 

B.  Fractions  of  one-half  of  one  cent  or 
greater  shall  be  increased  to  the  next 
whole  cent. 

Item  30    Mileage  to  Zone  Conversion 

Converting  mileages  to  zones  is  as 
follows: 

0  to  150  miles— ZONE  2 
151  to  300  miles— ZONE  3      ' 
301  to  600  miles— ZONE  4 
601  to  1000  miles— ZONE  5 
1001  to  1400  miles— ZONE  6 
1401  to  1800  miles— ZONE  7 
1801  miles  &  over— ZONE  8 

(Actual  mileages  as  they  relate  to  zones 
may  vary) 

Section  B — ^Table  of  Baseline  Rates 


Item  100.— Table  of  Baseline  Rates  and  Minimum  Charge 

Weight  not  to  exceed 

ZONES 

(In  pounds) 

ZONE  2 

ZONE  3 

ZONE  4 

ZONE  5 

ZONE  6 

ZONE  7 

ZONE  8 

1 

$3.11 
3.18 
3.27 
3.39 
3.53 
3.68 
3.83 
3.97 
4.10 
4.24 
4.38 
4.52 
4.65 
4.76 
4.87 
4.96 
5.05 
5.14 
5.25 

$3.22 
3.38 
3.54 
3.69 
3.83 
3.96 
4.08 
4.21 
4.34 
4.45 
4.58 
4.72 
4.87 
5.02 
5.18 
5.35 
5.53 
5.72 
5.91 

$3.45 
3.72 
3.93 
4.14 
4.33 
4.48 
4.59 
4.70 
4.80 
4.91 
5.02 
5.12 
5.22 
5.32 
5.41 

.5.57 
5.73 
5.94 
6.16 

$3.51 
3.83 
4.09 
4.36 
4.57 
4.78 
4.94 
5.05 
5.16 
5.32 
5.47 
5.63 
5.74 
5.85 
6.01 
6.22 
6.48 
6.80 
7.12 

$3.70 
4.12 
4.39 
4.66 
4.87 
5.08 
5.29 
5.45 
5.61 
5.83 
6.09 
6.36 
6.67 
7.05 
7.42 
7.80 
8.20 
8.59 
8.98 

$3.74 
4.22 
4.54 
4.80 
5:07 
5.34 
5.55 
5.81 
6.13 
6.56 
7.04 
7.52 
7.99 
8.47 
8.95 
9.42 
9.91 
10.38 
10.87 

$3.85 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 

• ■' 

•••• ^.i •.•>• 

4.48 
4.96 
5.28 
5.60 
5.87 
6.13 
6.56 
6.98 
7.46 

7.99 

8.58 

' 

9.17 

9.74 

10.33 

10.92 

11.51 

12.08 

' 

12.67 
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l-TE^^  100.— Table  of  Baseline  Rates  and  Minimum  Charge— Continued 


Item  100.— Table  of  Baseline  Rates  and  Minimum  Charge— Continued 


20  ... 

21  ... 

22  ... 

23  ... 

24  ... 

25  ... 

26  ... 

27  ... 

28  ... 

29  ... 

30  ... 

31  ... 

32  ... 

33  ... 

34  .. 

35  .. 

36  .. 

37  .. 

38  .. 

39  .. 

40  .. 

41  .. 

42  .. 

43  .. 

44  .. 

45  .. 

46  .. 

47  .. 

48  .. 

49  . 

50  . 

51  . 

52  ... 

53  .. 

54  .. 

55  .. 

56  .. 

57  .. 

58  .. 

59  .. 

60  .. 

61  .. 

62  .. 

63  .. 

64  .. 

65  .. 

66  ., 

67  ., 

68  . 

69  . 

70  . 

71  . 

72  . 

73  . 

74  . 

75  . 

76  . 

77  . 

78  . 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 


Weight  not  to  exceed 
(in  pounds) 


ZONES 


ZONE  2 


ZONE  3 


5.37 
5.50 
5.63 
5.77 
5.91 
6.05 
6.19 
6.32 
6.46 
6.60 
6.74 
6.88 
7.01 
7.16 
7.28 
7.41 
7.54 
7.66 
7.79 
7.91 
8.02 
8.14 
8.26 
8.37 
8.49 
8.58 
8.66 
8.75 
8.84 
8.92 
9.00 
9.09 
9.18 
9.26 
9.34 
9.42 
9.52 
9.60 
9.68 
9.76 
9.86 
9.94 
10.02 
10.10 
10.20 
10.28 
10.36 
10.43 
10.52 
10.59 
10.65 
15.33 
19.36 
22.76 
25.10 
26.38 
27.66 
28.72 
29.68 
30.42 
31.06 
31.64 
32.18 
32.65 
33.07 
33.51 
33.93 
34.35 
34.78 
35.21 


ZONE  4 


6.1Q 
6.29 
6.48 
6.67 
6.86 
7.02 
7.19 
7.34 
7.51 
767 
7.86 
8.03 
8.22 
8.39 
8.58 
8.76 
8.94 
9.12 
9.30 
9.49 
9.66 
9.85 
10.02 
10.21 
10.38 
10.57 
10.73 
10.90 
11.04 
11.19 
11.31 
11.42 
11.54 
11.64 
11.74 
11.86 
11.96 
12.06 
12.17 
12.28 
12.37 
12.46 
12.57 
12.66 
12.75 
12.85 
12.95 
13.04 
13.13 
13.24 
13.33 
17.26 
21.20 
24.49 
26.94 
28.21 
29.27 
30.23 
31.14 
32.03 
32.94 
33.41 
33.89 
34.34 
34.79 
35.23 
35.65 
36.07 
36.50 
36.93 


ZONE  5 


6.37 
6.59 
6.81 
7.04 
7.26 
7.49 
7.70 
7.94 
8.18 
8.41 
8.63 
8.87 
9.10 
9.32 
9.56 
9.78 
10.00 
10.24 
10.47 
10.69 
10.92 
11.13 
11.36 
11.58 
11.78 
11.99 
12.20 
12.38 
12.58 
12.75 
12.94 
13.10 
13.28 
13.43 
13.60 
13.74 
13.90 
14.03 
14.17 
14.30 
14.42 
14.54 
14.66 
14.77 
14.88 
14.99 
15.08 
15.18 
15.28 
15.37 
15.47 
19.19 
22.91 
26.09 
28.49 
30.08 
30.88 
31.57 
32.21 
32.80 
33.32 
33.81 
34.27 
34.72 
35.18 
35.61 
36.03 
36.47 
36.91 
37.35 


ZONE  6 


7.44 
7.76 
8.08 
8.34 
8.61 
8.88 
9.14 
9.41 
9.69 
9.98 
10.27 
10.56 
10.86 
11.16 
11.44 
11.74 
12.03 
1232 
12.61 
12.90 
13.18 
13.46 
13.75 
14.04 
14.33 
14.62 
14.90 
15.18 
15.44 
15.70 
15.95 
1618 
16.39 
16.60 
16.82 
17.03 
17.24 
17.45 
17.61 
17.77 
17.93 
18.04 
18.15 
18.25 
18.36 
18.47 
18.58 
18.71 
18.85 
18.99 
19.16 
21.28 
23.94 
26.60 
29.25 
30.85 
31.91 
32.70 
33.51 
34.03 
34.47 
34.89 
35.31 
35.73 
36.16 
36.59 
37.01 
37.44 
37.86 
38.29 


9.37 
9.76 
10.17 
10.56 
10.95 
11.34 
11.73 
12.12 
12.53 
12.92 
13.31 
13.70 
14.09 
14.48 
14.86 
15.24 
15.62 
15.99 
16.35 
16.70 
17.04 
17.38 
17.72 
18.05 
18.37 
18.67 
18.97 
19.26 
19.54 
19.81 
20.05 
20.30 
20.55 
20.80 
21.03 
21.28 
21.53 
21.75 
21.98 
22.20 
22.39 
22.59 
22.76 
22.94 
23.09 
23.25 
23.38 
23.52 
23.63 
23.73 
23.85 
25.70 
27.56 
29.42 
31.28 
32.88 
34.21 
35.27 
36.06 
36.60 
37.02 
37.45 
37.87 
38.30 
38.72 
39.15 
39.57 
40.00 
40.43 
40.85 


ZONE  7 


ZONE  8 


11.29 

11.71 

12.13 

12.62 

13.09 

13.58 

14.00 

14.42 

14.85 

15.33 

15.81 

16.28 

16.76 

17.24 

17.72 

18.20 

18.67 

19.16 

19.63 

20.11 

20.59 

21.06 

21.55 

22.02 

22.51 

22.93 

23.35 

23.77 

24.21 

24.63 

25.00 

25.37 

25.69 

25.96 

26.17 

26.33 

26.49 

26.65 

26.81 

26.97 

27.13 

27.29 

27.45 

27.61 

27.76 

27.92 

28.08 

28.24 

28.40 

28.56 

28.72 

30.05 

31.64 

33.24 

34.57 

35.63 

36.43 

36.96 

37.44 

37.92 

38.34 

38.77 

39.19 

39.62 

40.04 

40.47 

40.89 

41.31 

41.75 

42.17 


13.26 

13.84 

14.42 

15.01 

15.59 

16.18 

16.71 

17.24 

17.83 

18.41 

18.99 

19.58 

20.17 

20.75 

21.32 

21.90 

22.47 

23.02 

23.58 

24.13 

24.67 

25.22 

25.74 

26.28 

26.81 

27.34 

27.87 

28.40 

28.88 

29.30 

29.68 

30.05 

30.42 

30.74 

31.00 

31.27 

31.49 

31.69 

31.91 

32.13 

32.33 

32.55 

32.77 

32.97 

33.19 

33.39 

33.61 

33.83 

34.03 

34.25 

34.47 

35.53 

36.59 

37.38 

38.18 

38.71 

39.24 

39.67 

40.10 

40.52 

40.94 

41.37 

41.80 

42.22 

42.64 

43.08 

43.50 

43.92 

44.34 

44.78 


Weight  not  to  exceed 

- 

ZONES 

(in  pounds) 

ZONE  2 

ZONE  3 

ZONE  4 

ZONE  5 

ZONE  6 

ZONE  7 

ZONES 

90  

35.63 

37.35 

37.79 

38.71 

41.27 

42.59 

45.20 

91 

36.05 

37.78 

38.21 

39.14 

41.70 

43.01 

45.62 

9? 

36.48 

38.20 

38.63 

39.56 

42.13 

43.45 

46.04 

93 

36.91 
37.33 

38.63 
39.05 

39.03 
39.42 

39.99 
40.42 

42.55 
42.97 

43.87 
.    44.29 

46  48 

94 

46.90 

95  

37.76 

39.48 

39.80 

40,84 

43.41 

44.71 

47.32 

96  1 

38.17 

39.85 

40.18 

41,26 

■  43.83 

45.15 

47.75 

97! 

38.59 

40.22 

40.56 

41,69 

44.25 

45.57 

48.17 

98: 

39.00 

40.59 

40.94 

42,12 

44.67 

45.99 

48.60 

99 
10( 

39.42 
39.83 

40.96 
41.34 

41.33 
41.71 

42.54 
42.96 

45.11 
45.53 

46.42 
46.85 

49.02 

■■::::::::::::::::::;::::::;:::::::::;::::::: 

49.45 

101   

40.20 

41.71 

42.10 

43.32 

45.92 

47.26 

49.86 

lod 
lod 

40.57 
40.94 

42.09 
42.46 

42.48 
42.86 

43.68 
44.04 

46.31 
46.70 

47.67 
48.09 

50.28 



: 

50.69 

104  

41.31 

42.83 

43.24 

44.42 

47.10 

48.50 

51.11 

105  

41.69 

43.20 

43.62 

44.78 

47.50 

48.92 

51.52 

106  » 

42.06 

43.57 

44.00 

45.14 

47.89 

49,33 

51.93 

107  - 

42.44 

43.94 

44.38 

45.50 

48.28 

49.75 

52.35 

108  

42.81 

44.31 

44.78 

45.86 

48.67 

50.16 

52.77 

109  

43.18 

44.68 

45.16 

46.22 

49.07 

50.57 

53.18 

11G 
111 
112 
113 
114 
115 

lie 

117 
118 
119 
120 

43.55 
43.91 
44.27 
44.63 
44.99 
45.35 
45.71 
46.08 
46.44 
46.80 
47.17 

45.05 
45.43 
45.81 
46.18 
46.55 
46.92 
47.29 
47.66 
48.03 
48.41 
48.78 

45.54 
45.92 
46.30 
46.68 
47.07 
47.45 
47.84 
48.22 
48.60 
48.98 
49.36 

46.58 
46.94 
47.30 
47.66 
48.02 
48.38 
48.75 
49.11 
49.47 
49.83 
50.19 

49.46 
49.85 
50.25 
50.64 
51.03 
51.43 
51.82 
52.21 
52.60 
53.00 
53.40 

50.99 
51.41 
51.82 
52.23 
52.65 
53.07 
53.48 
53.89 
54.30 
54.73 
55.14 

53.59 



54.01 

54.43 

54.84 

55,25 

55.66 

56.09 

- 

56.50 

56.91 

57.32 

.i. 

57.74 

121 

47.53 

49.15 

49.75 

50.55 

53.79 

55.55 

58.16 

122  

47.89 

49.52 

50.13 

50.91 

54.18 

55>96 

58.57 

123  

48.25 

49.90 

50.51 

51.28 

54.57 

56.38 

58.98 

124  

48.61 

50.27 

50.89 

51.64 

54.96 

56.80 

59.40 

125  

48.97 

50.64 

51.28 

52.00 

55.35 

57.21 

59.81 

126  

49.33 

51.01 

51.66 

52.36 

55.76 

57.62 

60.23 

127  

49.69 

51.39 

52.04 

52.73 

-   56.15 

58.03 

60.64 

128  

50.06 

51.76 

52.43 

53.09 

56.54 

58.45 

61.06 

129 ; 

50.42 

52.13 

52.81 

53.45 

56.93 

58.87 

61.47 

130 

50.78 

52.50 

53.19 

53.81 

57.32 

59.28 

61.88 

131 

51.14 

52.87 

53.57 

54.17 

57.72 

59.69 

62.30 

132  

51.50 

53.24 

53.95 

54.53 

58.11 

60.11 

62.72 

133  

51.86 

53.61 

54.33 

54.89 

58.51 

60.53 

63.13 

134  

52.22 

53.98 

54.73 

55.25 

58.90 

60.94 

63.54 

135  

52.58 

54.36               55.11 

55.61 

59.29 

61.35 

63.96 

138 
137 

52.94 
53.30 

54.74 
55.11 

55.49 
55.87 

55.97 
56.33 

59.68 
60.08 

61.77 
62.18 

64.38 

64.79 

138 
139 
140 

53.67 
54.03 
54.40 

55.48 
55.85 
56.22 

56.25 
56.63 
57.01 

56.69 
57.06 
57.42 

60.47 
60.87 
61.26 

62.60 
63.01 
63.43 

65.20 



65.61 

.,. 



66.04 

141  

54.76 

56.59 

57.40 

57.79 

61.65 

63.84 

66.45 

142  

55.12 

56.96 

57.79 

58.15 

62.05 

64.25 

66.86 

143 ...; 

55.48 

57.33 

58.17 

58.51 

62.44 

64.67 

67.27 

144 
145 

55.84 
56.20 

57.71 
58.08 

58.55 
58.93 

58.87 
59.23 

62.83 
63.22 

65.09 
65.50 

67.69 

,■ 

68.11 

146  

56.56 

58.45 

59.31 

59.59 

63.62 

65.91 

68.52 

147  

56.92 

58.83 

59.69 

59.95 

64.01 

66.32 

68.93 

148 

57.28 

59.20 

60.08 

60.31 

64.41 

66.75 

69.35 

149  

57.64 

59.57 

60.46 

60.67 

64.80 

67.16 

69.76 

150  „ 

58.00 

59.94 

60.84 

61.04 

65.19 

67.57 

70.18 

SECTION  C— TABLE  OF  BASELINE 
RATES  FOR  HUNDREDWEIGHT 
SERVICE. 
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ITEM  101.— TABLE  OF  BASELINE  HUNDREDWEIGHT  (CWT)  RATES  AND  MINIMUM  CHARGE. 


Zones 


Ground 


Zone  2 


$17.30 


Zones 


$23.00 


Zone  4 


$28.70 


Zones 


$34.60 


Zone  6 


$40.50 


Zone  7 


$46.40 


Zones 


$52.30 


Rates  apply  for  shipments  meeting 
these  conditions: 

Packages  addressed  to  a  single 
consignee  at  one  location. 

Total  aggregate  weight  of  200  pounds 
or  more  for  each  shipment. 

To  calculate  charges: 

1.  Divide  the  billing  aggregate  weight 
by  100  to  determine  ^e  number  of 
Hundredweight  Units. 

2.  Refer  to  Zone  Chart  to  determine 
the  zone  (Item  30    Mileage  to  Zone 
Conversion). 

3.  Locate  the  Rate  Per  Hundredweight 
for  that  zone  on  the  chart  above. 

4.  -Multiply  the  number  of 
Hundredweight  Units  by  the  Rate  Per 
Hundredweight  to  calculate  the 
shipping  charge. 

5.  A  minimum  charge  for  a 
Hundredweight  Shipment  will  be  based 
on  an  average  weight  of  15  poimds  per 
package  or  $57.50  per  shipment, 
whichever  is  greater.  When  a  minimum 
applies,  rates  for  single  packages  may  be 
more  economical. 

Example:  Three  75lb  packages  being 
shipped  to  Zone  3.  The  total  weight  of 
the  three  packages  =  225.  225  divided 
by  100  =  2.25.  2.25  x  Zone  3  rate  of 
$23.00  =  $51.75.  This  is  less  than  the 
mininiiitTi  charge  of  $57.50,  so  the 
minimum  charge  applies. 
[FR  Doc.  02-7738  Filed  3-29-02;  8:45  am) 
BILLING  CODE  6a20-24-P 


bttp://bioethics.gov.  Written  statements 
may  be  submitted  by  members  of  the 
public  for  the  Council's  records.  Please 
submit  statements  to  Ms.  Diane  Gianelli 
(tel.  202/296-4669  or  e-mail 
info@bioethics.gov).  Persons  wishing  to 
comment  in  person  may  do  so  during 
the  hour  set  aside  for  this  purpose 
beginning  at  noon  on  Friday,  April  26. 
Comments  will  be  limited  to  no  more 
than  five  minutes  per  speaker  or 
organization.  Please  give  advance  notice 
of  such  statements  to  Ms.  Gianelli  at  the 
phone  number  given  above,  and  be  sure 
to  include  name,  affiliation,  and  a  brief 
description  of  the  topic  or  nature  of  the 
statement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Gianelli,  202/296-4669,  or  visit 
our  website  at  bttpJ/bioethics.gov. 

Dated:  March  22.  2002. 
Dean  Clancy, 

Executive  Director.  The  President's  Council 
on  Bioethics. 
(FR  Doc.  02-7725  Filed  3-29-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Meeting  of  the  President's 
Council  on  Bioethics  on  April  25-26, 
2002 

AGENCY:  Department  of  Health  and 
Hiunan  Services. 
ACTION:  Notice. 


SUMMARY:  The  President's  Council  on 
pioethics  will  hold  its  third  meeting  to 
discuss  its  agenda  and  futiire  activities. 
DATES:  The  meeting  will  take  place 
April  25,  2002,  from  8:30  am  to  5:00  pm 
and  April  26,  2002,  from  8:30  am  to  1 
pm. 

ADDRESSES:  The  Hilton  Crystal  City  at 
National  Airport,  2399  Jefferson  Davis 
Highway,  Arlington.  VA  22202. 
PUBLIC  COMMENTS:  The  meeting  agenda 
will  be  posted  in  the  near  future  at 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Cooperathw  Agreement  to  Support  the 
World  Health  Organization 
International  Programme  on  Chemical 
Safety;  Notice  to  Accept  and  Consider 
a  Single  Source  Applicalion; 
Availability  of  Funds  for  Fiscal  Year 
2002;  RFA-FDA-CFSAN-02-2 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA),  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN) 
is  announcing  its  intent  to  accept  and 
consider  a  single  source  application  for 
the  award  of  a  cooperative  agreement  to 
the  World  Health  Organization  (WHO) 
to  support  the  International  Programme 
on  Chemical  Safety  (IPCS).  FDA 
anticipates  providing  $140,000  (direct 
and  indirect  costs)  in  fiscal  year  2002  in 
support  of  this  project.  Subject  to  the 
availability  of  Federal  funds  and 
successful  performance,  two  additional 
years  of  support  up  to  $140,000  per  year 


(direct  and  indirect  costs)  will  be 
available. 

The  cooperative  agreement  assures 
FDA's  participation  in  important 
international  standard  setting  activi  aes 
for  food  ingredients,  contaminants,  and 
veterinary  drug  residues  which  provides 
the  public  with  greater  assurance  of  the 
quality  and  safety  of  food  sold  in  the 
United  States. 

DATES:  Submit  applications  by  May  1, 
2002. 

ADDRESSES:  Application  forms  are 
available  from,  and  completed 
applications  should  be  submitted  to: 
Rosemary  Springer,  Division  of 
Contracts  and  Procurement  Management 
(HFA-520),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7182.  If 
an  application  is  hand-carried  or 
commercially  delivered,  it  shovdd  be 
addressed  to  5630  Fishers  Lane,  rm. 
2129,  Rockville.  MD  20857,  FAX  301- 
827-7101.  Application  forms  can  also 
be  found  at  http://www.nih.gov/grants/ 
phs398/forms_toc.html.  Do  not  send  the 
application  to  the  Center  for  Scientific 
Review,  National  Institutes  of  Health 
(NIH).  An  application  not  received  by 
FDA  in  time  for  orderly  processing  will 
be  returned  to  the  applicant  without 
consideration.  FDA  can  not  receive  an 
application  electronically. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice:  Rosemary  Springer  (see 
ADDRESSES),  e-mail: 
rspringe@oc.fda.gov. 
Regarding  the  programmatic  aspects: 
Mitchell  Cheeseman,  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFS-205),  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740- 
3835,  202-418-3083,  e-mail: 
Mitchell.  Cheeseman  ©CFSAN. 
fda.gov. 

L  Introduction 

FDA  is  annoimcing  its  intention  to 
accept  and  consider  a  single  source 
application  from  the  WHO  to  support 
the  International  Programme  on 
Chemical  Safety.  FDA's  authority  to 
enter  into  grants  and  cooperative 
agreements  is  detailed  imder  section 
301  of  the  Public  Health  Service  Act  (42 
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U.S.C.  241).  FDA's  research  program  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance  No.  93.103.  Before 
entering  into  cooperative  agreements, 
FDA  carefully  considers  the  benefits 
such  agreements  wall  provide  to  the 
public.  This  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (45  CFR  part  100). 

n.  Background 

Under  section  409  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  348),  premarket  approval  is 
required  for  food  additives  intended  for 
direct  addition  to  food.  FDA  grants 
approval  for  the  use  of  such  food 
additives  by  issuance  of  a  regulation 
prescribing  the  conditions  imder  which 
the  additive  may  be  safely  used, 
including  any  specifications  regarding 
identity  or  purity  that  the  additive  must 
meet. 

New  animal  drugs  also  require 
premarket  approval  under  section  512  of 
the  act  (21  U.S.C  360b).  As  with  food 
additives,  FDA  establishes  appropriate 
limitations  and  specifications  for  the 
use  of  animal  drugs. 

Since  the  early  1980s,  FDA  has 
provided  support  for  the  WHO 
International  Programme  on  Chemical 
Safety. 

IPCS  is  a  cooperative  ventiu^  of  three 
United  Nations  agencies:  WHO, 
International  Labor  Organization  (ILO), 
and  the  United  Nations  Environmental 
Programme  (UNEP).  WHO  is  the 
executing  agency  and  manages  the 
Central  Unit  in  Geneva. 

The  IPCS  organizational  setting 
provides  an  umbrella  that  allows  for 
timely  collaboration  in  imdertaking 
multinational  cooperative  activities, 
which  is  an  important  step  in  serving 
the  world  community. 

The  various  programs  under  the 
International  Ptogramme  on  Chemical 
Safety  significantly  contribute  in  the 
development  of  international  standards. 
An  important  program  under  IPCS  is  the 
Food  and  Agriculture  Organization/ 
WHO  Joint  Expert  Committee  on  Food 
Additives  (fECFA),  which  is  the 
scientific  advisory  body  to  the  Codex 
Alimentarius  Commission  for  food 
additives,  contaminants,  and  residues  of 
veterinary  drugs  in  food.  Relevant 
standards,  guidelines,  and 
reconunendations  for  food  additives, 
contaminants,  and  veterinary  drug 
residues  established  by  the  Codex 
Alimentarius  Commission  are 
specifically  recognized  by  the  World 
Trade  Organization  (WTO)  as  necessary 
to  protect  human  health,  and  are 
presumed  to  be  consistent  with  the  1994 
Uruguay  Roimd  of  the  General 


Agreement  on  Tariffs  and  Trade 
(GATT).  GATT  requires  that  countries 
consider  Codex  standards  when 
establishing  measures  to  ensure  food 
safety. 

Since  its  inception  in  1962,  FDA  has 
participated  in  the  standard-setting 
activities  of  the  Codex  Alimentarius 
Commission,  including  developing 
standards  for  food  additives, 
contaminants,  and  veterinary  drug 
residues.  The  result  of  this  interaction 
has  been  to  maintain  the  high  safety 
standard  for  foods  entering  the  United 
States  from  abroad  and  to  facilitate  trade 
between  the  United  States  and  the  164 
other  coimtries  that  participate  in  the 
development  of,  and  recognize,  Codex 
standards.  It  is  important  that  FDA 
continues  to  participate  in  such 
standard  development  in  order  to 
maintain  input  into  the  development  of 
appropriate  scientific  standards  for  the 
protection  of  the  safety  of  food 
ingredients  and  to  share  information  on 
the  development  of  such  standards 
around  the  world. 

FDA's  participation  in  international 
harmonization  and  international 
standard  setting  activities  enhances  the 
Agency's  ability  to  achieve  international 
standards  that  are  favorable;  ensures 
that  the  safety  of  the  U.S.  food  supply 
is  not  compromised  by  inadequate 
international  standards:  and  promotes 
the  safe  use  of  food  additives  in  foods 
in  international  trade  and  thereby 
enhances  the  safe  use  of  food  additives 
in  imported  food.  Participation  in 
international  standard  setting  activities 
also  reduces  the  likelihood  of  challenges 
involving  food  additives  being  brought 
before  WTO  either  by  the  U.S. 
Government  or  against  the  U.S. 
Government. 

m.  Objectives 

The  following  activities  to  be 
supported  by  this  cooperative  agreement 
are: 

1.  Schedule,  plan,  and  conduct 
appropriate  work  groups  and  committee 
meetings,  which  have  emphasis  on  food 
additives  and  contaminants,  and  the 
evaluation  of  residues  in  veterinary 
drugs  in  food. 

2.  Identify  advisers  and  prepare 
working  papers  summarizing  the  data 
on  substances  under  consideration. 

3.  Prepare  written  working  papers  and 
technical  documents  for  JECFA,  for  the 
Codex  Committee  on  Food  Additives 
and  Contaminants,  and  for  the  Codex 
Committee  on  Residues  of  Veterinary 
Drugs  in  Food. 


IV.  Delineation  of  Substantive 
Involvement 

Substantive  involvement  by  the 
awarding  agency  is  inherent  in  the 
cooperative  agreement  award. 
Accordingly,  FDA  will  have  substantial 
involvement  in  the  program  activities  of 
the  project  funded  by  the  cooperative 
agreement.  Substantive  involvement 
includes,  but  is  not  limited  to,  the 
following: 

1.  FDA  will  participate  as  head  of  the 
U.S.  Delegation  in  the  Sessions  of  the 
Codex  Committee  on  Food  Additives 
and  Contaminants  (CCFAC).  This 
includes  participation  in  all  ad  hoc 
working  groups  associated  with  CCFAC. 
This  participation  includes,  but  is  not 
limited  to,  serving  as  chair  for  the 
CCFAC  ad  hoc  Working  Group  on  the 
General  Standard  for  Food  Additives 
(GSFA),  and  the  CCFAC  ad  hoc  Working 
Group  on  Specifications,  and 
participating  in  the  CCFAC's  ad  hoc 
Working  Group  on  Contaminants  and 
Toxins. 

2.  FDA  will  participate  in  the  Codex 
Committee  on  Residues  of  Veterinary 
Drugs  in  Food  (CCRVDF).  Current 
participation  includes,  but  is  not  limited 
to,  chair  of  CCRVDF  and  head  of  the  U. 
S.  Delegation  to  CCRVDF. 

3.  FDA  will  provide  official  comments 
to  the  Codex  Secretariat  on  discussion 
dociunents,  position  papers,  draft  Codex 
standards,  and  other  documents 
associated  with  CCFAC  and  CCRVDF 
that  are  circulated  for  comment.  FDA 
will  ensure  that  these  comments  are 
consistent  with  current  agency  policy 
on  the  use  of  food  additives  and  the 
presence  of  contaminants  in  food 
(CCFAC),  and  on  the  presence  of 
veterinary  drug  residues  in  food 
(CCRVDF). 

4.  FDA  will  work  closely  with  the 
Codex  Secretariat  to  provide,  as  needed, 
in  accordance  with  charges  given  to  the 
U.S.  Delegation  by  CCFAC  or  CCRVDF. 
expert  assistance  in  the  timely 
development  of  Codex  documents, 
which  may  include,  but  are  not  limited 
to,  technical  dociunents  (e.g.,  associated 
with  Meeting  Reports  of  CCFAC  and/or 
CCRVDF),  databases,  and  draft  Codex 
Standards  (e.g.,  GSFA). 

5.  FDA  will  provide  expert  advice  to 
FAO/WHO  JECFA.  This  advice  may 
include,  but  is  not  limited  to,  the  areas 
of  food  additive  specification 
development,  estimation  of  intake  of 
food  additives  and  contaminants,  risk 
assessment,  and  safety  assessment  of 
food  additives,  contaminants,  and 
veterinary  drug  residues  in  food. 

V.  Availability  of  Funds 

It  is  anticipated  that  FDA  will  fund 
this  cooperative  agreement  at  a  level  of 
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approximately  $140,000  for  the  first 
year.  An  additional  2  years  of  support 
will  be  available,  depending  upon  fiscal 
year  appropriations,  and  successful 
performance. 

VI.  Reasons  for  Single-Source  Selection 
Competition  is  limited  to  WHO/IPCS 
because  it  is  the  parent  organization  of 
JECFA.  which  provides  scientific  advice 
to  the  Codex  Alimentarius  Commission. 
The  international  food  standards 
established  by  the  Codex  Alimentarius 
Commission  are  recognized  by  WTO  as 
necessary  to  protect  pubUc  health  and 
presumed  to  be  consistent  with  the 
Sanitary  and  Phytosanitary  Agreement 
of  GATT.  These  programs  imder  IPCS 
are  the  only  such  programs  in  existence 
and  make  IPCS  unique  as  a  participant 
in  international  standard  setting  for  food 
ingredients,  contaminants,  and 
veterinary  drug  residues.  Awarding  this 
cooperative  agreement  will  ensvu«  that 
the  risk  assessments  provided  by  JECFA 
to  the  Codex  Alimentarius  Commission 
are  science-based,  ensure  that  food  sold 
in  the  United  SUtes  is  safe,  and  enhance 
the  safe  use  of  food  additives  in 
imported  food. 

VIL  SnbmiMion  Refiaiienients 

The  original  and  two  copies  of  the 
completed  grant  application  form  PHS 
398  (rev.  5/01)  wiUi  copies  of  the 
appendices  for  each  of  the  copies, 
should  be  submitted  to  Rosemary 
Springer  (see  ADORESSCS).  The  outside 
of  the  mailing  package  shovdd  be 
labeled  "Response  to  RFA-FDA-CFSAN- 
02-2".  The  application  will  be  accepted 
during  normal  working  hours.  8  a.m.  to 
4:30  p.m..  Monday  through  Friday,  on 
or  before  May  1.  2002.  Information 
collection  requirements  requested  on 
Form  PHS  398  and  the  instructions  have 
been  submitted  by  the  Public  Health 
Service  (PHS)  to  the  Office  of 
Management  and  Budget  (OMB)  and 
were  approved  and  assigned  OMB 
control  nimiber  0925-0001. 

Vm.  Reporting  Requirements 

An  annual  financial  status  report 
(FSR)  (SF-269)  is  required.  The  original 
and  two  copies  of.the  report  must  be 
submitted  to  FDA's  Grants  Management 
Officer  within  90  days  of  the  budget 
expiration  date  of  the  grant.  Failure  to 
file  FSR  in  a  timely  fashion  will  be 
grounds  for  suspension  or  termination 
of  the  grant. 

An  annual  program  progress  report  is 
also  required.  The  noncompeting 
continuation  application  (PHS  2590) 
will  be  considered  the  annual  program 
progress  report. 

A  final  program  progress  report,  FSR 
(SF-269).  and  invention  statement  must 


be  submitted  within  90  days  after  the 
expiration  of  the  project  period  as  noted 
on  the  notice  of  grant  award. 

IX.  Review  Procedures  and  Evaluation 
Criteria 

A.  Review  Procedures 

The  application  submitted  by  WHO/ 
IPCS  will  first  be  reviewed  by  grants 
management  and  program  staff  for 
responsiveness.  The  requested  budget 
must  not  exceed  $140,000  (direct  and 
indirect  costs).  The  application  will  be 
considered  nonresponsive  if  it  is  not  in 
compliance  v«th  this  document.  If  an 
application  is  foimd  to  be 
nonresponsive.  it  will  be  returned  to  the 
applicant  vrithout  further  consideration. 

The  application  submitted  by  IPCS 
will  undergo  noncompetitive  dual  peer 
review.  The  application  will  be 
reviewed  for  scientific  and  technical 
merit  by  an  ad  hoc  panel  of  experts 
based  upon  the  applicable  evaluation 
criteria.  If  the  application  is 
recommended  for  approval,  it  will  then 
be  presented  to  the  National  Advisory 
Environmental  Health  Sciences  Council 
for  their  concurrence. 

B.  Review  Criteria 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  The  application  clearly 
demonstrates  an  understanding  of  the 
purpose  and  objectives  of  the 
cooperative  agreement  regarding  the 
safety  of  food  ingredients,  contaminants, 
and  veterinary  drug  residues. 

2.  The  application  clearly  describes 
the  steps  and  a  proposed  schedule  for 
planning,  implementing,  and 
accomplishing  the  activities  to  be 
carried  out  under  the  cooperative 
agreement.  The  application  presents  a 
clear  plan  and  schedule  of  steps  to 
accomplish  the  goals  of  the  cooperative 
agreement. 

3.  The  application  establishes  the 
applicant's  ability  to  perform  the 
responsibilities  under  the  cooperative 
agreement  including  the  availability  of 
appropriate  staff  and  sufficient  funding. 

4.  The  application  specifies  the 
manner  in  which  interaction  with  FDA 
will  be  maintained  throughout  the 
lifetime  of  the  project. 

5.  The  application  specifies  how  IPCS 
will  monitor  progress  of  the  work  under 
the  cooperative  agreement  and  how 
progress  will  be  reported  to  FDA. 

6.  The  application  shall  include  a 
detailed  budget  that  shows:  (1) 
Anticipated  costs  for  personnel,  travel, 
communications  and  postage, 
equipment,  and  supplies;  and  (2)  the 
sources  of  funds  to  nleet  those  needs. 


X.  Mechanism  of  Support 

Support  for  this  project  wrill  be  in  the 
form  of  a  cooperative  agreement.  This 
agreement  will  be  subject  to  all  policies 
and  requirements  that  govern  the 
research  grant  programs  of  PHS. 
including  provisions  of  42  CFR  part  52, 
45  CFR  parts  74  and  92.  and  PHS's 
grants  policy  statement.  The  regulations 
issued  under  Executive  Order  12372  do 
not  apply.  "The  length  of  support  will  be 
1  year  with  the  possibility  of  an 
additional  2  years  of  noncompetitive  . 
support.  Continuation  beyond  the  first 
year  will  be  based  upon  satisfactory 
performance  during  the  preceding  year 
and  the  availability  of  Federal  fiscal 
year  appropriations.  The  NIH  modular 
grant  program  does  not  apply  to  this 
FDA  program. 

XI.  Legend 

Unless  disclosure  is  required  under 
the  Freedom  of  Information  Act  as 
amended  (5  U.S.C.  552)  as  determined 
by  the  freedom  of  information  officials 
of  the  Department  of  Health  and  Himian 
Services  or  by  a  court,  data  contained  in 
the  portions  of  this  application  that 
have  been  specifically  identified  by 
page  number,  paragraph,  etc.  by  the 
applicant  as  containing  restricted 
information,  shall  not  be  used  or 
disclosed  except  for  evaluation 
purposes. 

Dated:  March  27,  2002. 
Margaret  M.  Dotnl, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-7819  Filed  3-27-02;  2:54  pm) 

BNJJNO  COOC  4ie0-01-6 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Obstetrics  and  Gynecology  Devices 
PansI  of  the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Obstetrics  and 
Gynecology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 
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Date  and  Time:  The  meeting  will  be 
held  on  April  22,  2002,  from  8  a.m.  to 
5  p.m. 

Location:  Gaithersburg  Marriott 
Washingtonian  Center,  Salons  E,  F,  and 
G.  9751  Washingtonian  Blvd., 
Gaithersburg,  MD. 

Contact  Person:  Joyce  M.  Whang, 
Center  for  Devices  and  Radiological 
Health  (HFZ-470).  Food  and  Drug 
Administration.  9200  Corporate  Blvd.. 
Rockville.  MD  20850,  301-594-1180.  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington.  DC  area),  code 
12524.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss, 
make  recommendations,  and  vote  on  a 
premarket  approval  application  for  an 
intrapartum  fetal  monitor.  Background 
information,  including  the  agenda  and 
questions  for  the  committee,  will  be 
available  to  the  public  1  business  day 
before  the  meeting  on  the  Internet  at 
http://www.fda.gov/cdrh/ 
panelmtg.html.  Material  for  the  April 
22.  2002,  meeting  will  be  posted  on 
April  19,  2002. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  April  11.  2002.  Oral 
presentations  from  the  public  vnll  be 
scheduled  between  approximately  8:30 
a.m.  and  9  a.m.  and  between 
approximately  3  p.m.  and  3:30  p.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  April  11. 
2002.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 
I    Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  AnnMarie 
Williams.  Conference  Management 
Staff,  at  301-594-1283,  ext.  113,  at  least 
7  days  in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  March  25.  2002. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner  for 
Communications  and  Constituent  Relations. 
[FR  Doc.  02-7731  Filed  3-29-02;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Meeting  of  the  Nonprescription  Drugs 
Advisory  Committee  With  Consultation 
From  the  Pulmonary  and  Allergy  Drugs 
Advisory  Committee  and  the 
Dermatologic  and  Ophthalmologic 
Drugs  Advisory  Commlttoe;  Notice  of 
Mooting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Nonprescription 
Drugs  Advisory  Committee 

General  Function  of  the  Conmiittee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  April  22,  2002,  from  8  a.m.  to 
5  p.m.  and  on  April  23,  2002,  from  9 
a.m.  to  12  noon. 

Location:  Holiday  Inn,  Versailles 
Ballroom,  8120  Wisconsin  Ave.. 
Bethesda.  MD. 

Contact  Person:  Sandra  Titus,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane.  rm.  1093).  Rockville. 
MD  20857,  301-827-7001.  e-mail: 
Tituss@cder.fda.gov.  or  FDA  Advisory 
Committee  Information  Line.  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12541. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  April  22,  2002,  the 
committee  will  consider  the  safety  and 
efficacy  of  new  drug  applications 
(NDA):  NDA  19-658,  CLARITIN  Tablet; 
NDA  20-704,  CLARITIN  RediTab;  and 
NDA  20-641,  CLARITIN  Syrup.  These 
three  CLARITIN  products  (loratadine, 
Schering-Plough  Corp.)  are  immediate 
release  formulations  of  the  products  that 
are  proposed  for  over-the-counter  (OTC) 
use  for  the  relief  of  symptoms  associated 
with  allergic  rhinitis  and  chronic 
idiopathic  urticaria  (CIU).  The  primary 
purpose  of  the  meeting  is  to  discuss  CIU 
as  an  OTC  indication.  The  backgroimd 


material  for  this  meeting  will  be  posted 
imder  the  Nonprescription  Drugs 
Advisory  Committee  (NDAC)  Docket 
site  at  http://www.fda.gov/ohrms/ 
dockets/ac/acmenu.htm.  (Click  on  the 
year  2002  and  scroll  down  to  NDAC.) 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  April  12,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  on  April  22.  2002.  and 
the  meeting  will  be  closed  to  the  public 
between  approximately  9  a.m.  and  12 
noon  on  April  23.  2002.  Time  allotted 
for  each  presentation  may  be  limited. 
Priority  for  presentations  will  be  given 
to  those  who  demonstrate  that  they  plan 
to  address  CIU  as  an  OTC  indication. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  April  12.  2002.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  ouUets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Sandra  Titus 
at  least  7  days  in  advance  of  the 
meeting. 

Closed  Committee  Deliberations:  On 
April  23.  2002,  from  approximately  9 
a.m.  to  12  noon,  the  meeting  will  be 
closed  to  provide  an  annual  update  and 
review  of  trade  secret  and/or 
confidential  information  (5  U.S.C. 
552b(c)(4)). 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  March  25,  2002. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner  for 
Communications  and  Constituent  RelaSons. 
[FR  Doc.  02-7730  Filed  3-29-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnjg  Administration 
[Docket  No.  960-0266] 

Draft  Guidance  on  Currant  Good 
Manufacturing  Practica  for  Positron 
Emission  Tomography  Drug  Products; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  draft  guidance  entitled 
"PET  Drug  Products — Current  Good 
Manufacturing  Practice  (CGMP)."  We 
are  announcing  the  availability  of 
preliminary  draft  proposed  regulations 
elsewhere  in  this  issue  of  the  Federal 
Register.  We  are  making  the  draft 
guidance  available  so  that  producers  of 
positron  emission  tomography  (PET) 
drugs  will  better  imderstand  FDA's 
thinking  concerning  CGMP  compliance 
if  the  preliminary  draft  proposed 
regulations  were  to  become  final  after 
notice  and  comment  rulemaking. 
DATES:  A  public  meeting  on  the  draft 
guidance  will  be  held  on  May  21,  2002. 

Submit  written  or  electronic 
comments  on  the  draft  guidance  by  June 
5,  2002. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  request.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance.  Submit  written  comments  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://www.fda.gov/dockets/ 
ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Uratani,  Center  for  Drug 

Evaluation  and  Research  {HFD-325), 

Food  and  Drug  Administration,  7520 

Standish  PI.,  Rockville.  MD  20855,  301- 

594-0098. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  21, 1997,  the  President 
signed  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (Modernization  Act)  (Public  Law 
105-115)  into  law.  Section  121(c)(1)(A) 


of  the  Modernization  Act  directs  us  to 
establish  appropriate  approval 
procedures  and  CGMP  requirements  for 
PET  drugs.  Section  121(c)(1)(B)  states 
that,  in  adopting  such  requirements,  we 
must  take  due  account  of  any  relevant 
differences  between  not-for-profit 
institutions  that  compound  PET  drugs 
for  their  patients  and  commercial 
manufacturers  of  the  drugs.  Section 
121(c)(1)(B)  also  directs  us  to  consult 
with  patient  advocacy  groups, 
professional  associations, 
manufacturers,  and  physicians  and 
scientists  who  make  or  use  PET  drugs  as 
we  develop  PET  drug  CGMP 
requirements  and  approval  procedures. 

We  presented  our  mitial  tentative 
approach  to  PET  drug  CGMP 
requirements  and  responded  to 
numerous  questions  and  comments 
about  that  approach  at  a  public  meeting 
on  February  19, 1999.  In  the  Federal 
Register  of  September  22, 1999  (64  FR 
51274),  we  published  a  notice  of 
availability  of  preliminary  draft 
regulations  on  CGMP  for  PET  drug 
products.  Those  preliminary  draft 
regulations  were  discussed  at  a 
subsequent  public  meeting  on 
September  28,  1999. 

After  considering  the  comments  on 
the  preliminary  draft  regulations,  we 
have  decided  to  make  several  revisions 
to  those  regulations.  Elsewhere  in  this 
issue  of  the  Federal  Register,  we  are 
aimouncing  the  availability  of  a 
preliminary  draft  proposed  rule  on 
CGMP  for  PET  drug  products.  We  are 
making  this  draft  guidance  available 
now  so  that  PET  drug  producers  will 
better  understand  FDA's  thinking 
concerning  compliance  with  the 
prelimincU7  draft  proposed  CGMP 
regulations  if  they  were  to  become  final 
after  notice  and  comment  rulemaking. 
We  invite  comments  on  whether  the 
guidance  would  be  a  useful 
accompaniment  to  the  proposed  rule. 
The  preliminary  draft  proposed  rule  and 
the  draft  guidance  will  be  discussed  at 
a  public  meeting  to  be  held  on  May  21, 
2002,  ft-om  9  a.m.  to  4:30  p.m.,  at  5630 
Fishers  Lane,  rm.  1066,  Rockville,  MD 
20852. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  the  draft  guidance.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Electronic  comments  may  be 
submitted  to  http://www.fda.gov/ 
dockets/ecomments.  The  draft  guidance 


and  the  comments  submitted  to  the 
docket  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  docimient  at  http:// 
www.fda.gov/cder/guidance/index.htm, 
http://www.fda.gov/ohrms/dockets/ 
default.htm,  or  http://www.fda.gov/ 
cder/fdama  under  "Section  121— PET 
(Positron  Emission  Tomography)." 

Dated:  March  25,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-7729  Filed  3-29-4)2;  8:45  am] 

BHXING  CODE  4iaO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Heaitli  Sarvlce 

Proposed  Collection;  Comment 
Request 

AGENCY:  Indian  Health  Service. 
ACTION:  Request  for  public  comment:  30- 
day  proposed  information  collection; 
Hoz'ho'nii:  An  intervention  to  increase 
breast  and  cervical  cancer  screening 
among  Navajo  women. 

SUMMARY:  In  compliance  with  section 
3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  for  opportunity 
for  public  comment  on  proposed 
information  collection  projects,  the 
Indian  Health  Service  (IHS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  the  information  collection 
listed  below.  This  proposed  information 
collection  project  was  previously 
published  in  the  Federal  Register  (66 
FR  66912)  on  December  27,  2001  and 
allowed  60  days  for  public  comment.  No 
public  comment  was  received  in 
response  to  the  notice.  The  piupose  of 
this  notice  is  to  allow  30  days  for  puWic 
comment  to  be  submitted  directly  to 
OMB. 

Proposed  Collection:  Title:  Hoz'ho'nii: 
An  Intervention  To  Increase  Breast  and 
Cervical  Cancer  Screening  Among 
Navajo  Women.  Type  of  Information 
Collection  Request:  New.  Form  Number: 
None.  Need  and  Use  of  the  Information 
Collection:  The  information  is  needed  to 
evaluate  a  culturally  appropriate 
educational  outreach  program  designed 
to  increase  breast  and  cervical  cancer 
screening  among  Navajo  women  ages  20 
and  older.  The  purpose  is  to  identify 
barriers  that  may  prevent  Navajo  women 
from  participating  in  breast  and  cervical 
cancer  screening  by  comparing  changes 


Federal  Register / Vol.  67,  No.  62 /Monday,  April  1,  2002 /Notices 


15405 


in  knowledge,  attitudes,  and  behaviors 
of  three  study  groups;  educational 
outreach  only,  education  outreach  plus 
chapter-based  clinic,  and  a  control 
group.  Results  will  be  used  to  assess  the 
impact  of  the  impact  of  the  educational 


outreach  program,  improve  breast  and 
cervical  cancer  screening,  and  to  guide 
the  IHS  and  Tribal  health  programs  in 
the  delivery  of  culturally  appropriate 
intervention  to  reduce  mortality  rates 
from  breast  and  cervical  cancer  among 

Estimated  Burden  Response  Table 


Navajo  women.  Affected  Public: 
Individuals.  Type  of  Respondents: 
Individuals.  The  table  below  provides 
the  estimated  burden  response  for  this 
information  collection: 


Data  collection  instrument 


KAB  Pretest    . 
KAB  Post  test 

Interviews   

Total   


Estimated  No. 
of  respondents 


450 

450 

30 

930 


Responses  per 
respondent 


Average  tHirden  hour 
per  response 


0.42  hr  (25  minutes) 
0.42  hr  (25  minutes) 
0.25  hr  (15  minutes) 


Total  annual 
burden  hrs 


188.0 

188.0 

8.0 

384.0 


I  For  ease  of  understanding,  burden  hours  are  also  provided  in  actual  minutes. 


There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to  , 
report  for  this  information  collection. 

Request  for  Comments:  Youi  written 
comments  and/or  suggestions  are 
invited  on  one  or  more  of  the  following 
points:  (a)  Whether  the  information 
collection  activity  is  necessary  to  carry 
out  an  agency  function;  (b)  whether  the 
IHS  processes  the  information  collected 
in  a  useful  and  timely  fashion;  (c)  the 
accuracy  of  the  public  burden  estimate 
(the  estimated  amount  of  time  needed 
for  individual  respondents  to  provide 
the  requested  information);  (d)  whether 
methodology  and  assiunptions  used  to 
determine  the  estimate  are  logical;  (e) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collection;  and  (f)  was  to  minimize  the 
public  biuden  through  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Direct  Comments  to  OMB:  Send  your 
written  conunents  and  suggestions 
regarding  the  proposed  information 
collection  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  to:  Office  of  Management  and 
Budget,  Office  of  Regulatory  Affairs, 
New  Executive  Office  Building,  Room 
10235,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  IHS. 

To  request  more  information  on  the 
proposed  collection  or  to  obtain  a  copy 
of  the  data  collection  plan(s)  and/ or 
instruction(s),  contact:  Mr.  Lance  ^ 
Hodahkwen,  Sr.,  M.P.H.,  IHS  Reports 
Clearance  Officer,  12300  Twinbrook 
Parkway,  Suite  450,  Rockville,  MD 
20852-1601,  or  call  non-toll  bee  (301) 
443-5938,  or  send  via  facsimile  to  (301) 
443-2613,  or  send  your  e-mail  requests, 
comments,  and  return  address  to: 
lhodahkwen@hqe.ihs.gov. 

Comment  Due  Date:  Comments 
regarding  this  information  collection  are 


best  assured  of  having  their  full  effect  if 
received  within  30-days  of  the  date  of 
this  publication. 

Dated:  March  3,  2002. 
Michael  H.  Trujillo, 

Assistant  Surgeon  General,  Director,  Indian 
Health  Service. 
(FR  Doc.  02-7763  Filed  3-29-02;  8:45  am] 

BILUNG  CODE  4160-16 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Consensus  Development  Conference 
on  Management  of  Hepatitis  C:  2002 

Notice  is  hereby  given  of  the  National 
Institutes  of  Health  (NIH)  Consensus 
Development  Conference  on 
"Management  of  Hepatitis  C:  2002"  to 
be  held  June  10-12,  2002,  in  the  NIH 
Natcher  Conference  Center,  45  Center 
Drive,  Bethesda,  Maryland  20892.  The 
conference  will  begin  at  8  a.m.  on  June 
10  and  11,  and  at  9  a.m.  on  Jime  12  and 
will  be  open  to  the  public. 

The  hepatitis  C  virus  (HCV)  is  the 
leading  cause  of  liver  disease  in  the 
United  States  and  certainly  the  most 
common  cause  of  cirrhosis  and 
hepatocellular  carcinoma;  it  is  also  the 
most  common  reason  for  liver 
transplantation.  Almost  4  million 
people  in  this  country  are  believed  to  be 
infected  with  this  virus.  A  Consensus 
Development  Conference  on  hepatitis  C 
was  held  at  the  National  Institutes  of 
Health  in  March  1997.  This  led  to  an 
important,  widely  distributed  NIH 
Consensus  Statement  that,  for  several 
years,  was  broadly  accepted  as  the 
standard  of  care. 

In  the  five  years  since  that  time,  there 
has  been  a  dramatic  increase  in 
knowledge  of  the  condition,  indicating 
the  need  to  re-examine  the  approaches 
to  management  and  treatment.  This 
conference  is  convened  with  the  aim  of 


reviewing  the  most  recent  developments 
regarding  management,  treatment 
options,  and  the  widening  spectrum  of 
potential  candidates  for  treatment. 

Diuing  the  first  day-and-a-half  of  the 
conference,  experts  will  present  the 
latest  hepatitis  C  research  findings  to  an 
independent,  non-Federal  panel.  After 
weighing  all  of  the  scientific  evidence, 
the  panel  will  draft  a  statement, 
addressing  the  following  key  questions: 

•  What  is  the  natural  history  of 
hepatitis  C? 

•  What  is  the  most  appropriate 
approach  to  diagnose  and  monitor 
patients? 

•  What  is  the  most  effective  therapy 
for  hepatitis  C? 

•  Which  patients  with  hepatitis  C 
should  be  treated? 

•  What  recommendations  can  be 
made  to  patients  to  prevent 
transmission  of  hepatitis  C? 

•  What  are  the  most  important  areas 
for  future  research? 

On  the  final  day  of  the  conference,  the 
panel  chairperson  will  read  the  draft 
statement  to  the  conference  audience 
and  invite  comments  and  questions.  A 
press  conference  will  follow,  to  allow 
the  panel  and  chairperson  to  respond  to 
questions  from  the  media. 

The  primary  sponsors  of  this  meeting 
are  the  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  Diseases  and 
the  NIH  Office  of  Medical  Applications 
of  Research.  Cosponsors  of  the  meeting 
are:  Centers  for  Disease  Control  and 
Prevention  (CDC),  the  U.S.  Food  and 
Drug  Administration  (FDA),  the  U.S. 
Department  of  Veterans  Affairs  (VA),  the 
National  Institute  of  Child  Health  and    . 
Human  Development  (NICHD),  the 
National  Cancer  Institute  (NCI),  the 
National  Center  for  Complementary  and 
Alternative  Medicine  (NCCAM),  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA).  the  National 
Institute  of  Allergy  and  hifectious 
Diseases  (NIAID),  and  the  National 
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Heart.  Lung,  and  Blood  Institute 

(NHLBI). 

Advance  information  about  the 
conference  and  conference  registration 
materials  may  be  obtained  from  AIR 
Prospect  Center  of  Silver  Spring, 
Maryland,  by  calling  301-592-3320  or 
by  sending  e-mail  to 
<hepatitisc@prospectassoc.com>.  AIR 
Prospect  Center's  address  is  10720 
Columbia  Pike.  Suite  500,  Silver  Spring. 
Maryland  20901-4437.  A  conference 
agenda  and  registration  information  are 
also  available  on  the  NIH  Consensus 
Program  Web  site  at  <http:// 
consensus.nih.gov>. 

Please  Note:  The  NIH  has  recently 
instituted  new  security  measures  to  ensure 
the  safety  of  NIH  employees  and  property. 
All  visitors  must  be  prepared  to  snow  a  photo 
ID  upon  request.  Visitors  may  be  required  to 
pass  through  a  metal  detector  and  have  bags, 
backpacks,  or  purses  inspected  or  x-rayed  as 
they  enter  NIH  buildings.  Conference 
attendees  may  want  to  leave  extra  bags  or 
personal  materials  at  their  hotel  to  minimize 
the  time  needed  for  inspection.  For  more 
information  about  the  new  security  measures 
at  NIH,  please  visit  the  Web  site  at  <http:// 
www.  nih  .gov/abou  t/visitorssecurity.htm> . 

Dated:  March  25.  2002. 
Ruth  L.  Kinchstein. 

Acting  Director.  National  Institutes  of  Health. 
[FR  Doc.  02-7814  Filed  3-29-02;  8:45  am) 

■LUNQ  COM  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

State-of-ths-Science  Conference  on 
Symptom  Management  In  Cancer: 
Pain,  Depression,  and  Fatigue 

Notice  is  hereby  given  of  the  National 
Institutes  of  Health  (NIH)  State-of-the- 
Science  Conference  on  "Symptom 
Management  in  Cancer:  Pain. 
Depression,  and  Fatigue"  to  be  held  July 
15-17.  2002.  in  the  NIH  Natcher 
Conference  Center,  45  Center  Drive, 
Bethesda.  Maryland  20892.  The 
conference  will  begin  at  8  a.m.  on  July 
15  and  16,  and  at  9  a.m.  on  July  17  and 
will  be  open  to  the  public. 

While  research  is  producing 
increasingly  hopeful  insights  into  the 
causes  and  cures  of  cancer,  efforts  to 
manage  the  side  effects  of  the  disease 
and  its  treatments  have  not  kept  pace. 
Evidence  suggests  that  pain,  for 
example,  is  frequently  under-treated  in 
the  oncology  setting. 

In  the  past  three  decades,  scientific 
discoveries  have  transformed  cancer 
from  a  usually  fatal  disorder  to  a  curable 
illness  for  some  and  a  chronic  disease 
for  many  more.  With  this  shift  has  come 


a  growing  optimism  about  the  futiire, 
but  also  a  growing  appreciation  of  the 
hiunan  costs  of  cancer  care.  As  patients 
live  longer  with  cancer,  concern  is 
growing  about  both  the  health-related 
quality  of  life  of  those  diagnosed  with 
cancer  and  the  quality  of  care  they 
receive.  The  challenge  that  faces  us  is 
how  to  increase  awareness  about  the 
importance  of  recognizing  and  actively 
addressing  cancer-related  distress  when 
it  occurs.  Specifically,  we  need  to  be 
able  to  identify  who  is  at  risk  for  cancer- 
related  pain,  depression,  and/or  fatigue; 
what  treatments  work  best  to  address 
these  symptoms  when  they  occur;  and 
how  best  to  deliver  interventions  across 
the  continuum  of  care. 

This  two-and-a-half-day  conference 
will  examine  the  ciurent  state  of 
knowledge  regarding  the  management  of 
pain,  depression  and  fatigue  in 
individuals  with  cancer  and  identify 
directions  for  future  research. 

During  the  first  day-and-a-half  of  the 
conference,  experts  will  present  the 
latest  research  findings  on  cancer 
symptom  management  to  an 
independent  non-Federal  panel.  After 
weighing  all  of  the  scientific  evidence, 
the  panel  will  draft  a  statement, 
addressing  the  following  key  questions: 

•  What  is  the  occiurence  oi  pain, 
depression,  and  fetigue,  alone  and  in 
combination,  in  people  with  cancer? 

•  What  are  the  methods  used  for 
clinical  assessment  of  these  symptoms 
throughout  the  course  of  cancer,  and 
what  is  the  evidence  for  their  reliability 
and  validity  in  cancer  patients? 

•  What  are  the  treatments  for  cancer- 
related  pain,  depression,  and  fatigue, 
and  what  is  the  evidence  for  their 
effectiveness? 

•  What  are  the  impediments  to 
effective  symptom  management  in 
people  diagnosed  with  cancer,  and  what 
are  optimal  strategies  to  overcome  these 
impediments? 

•  What  are  the  directions  for  future 
research? 

On  the  final  day  of  the  conference,  the 
panel  chairperson  will  read  the  draft 
statement  to  the  conference  audience 
and  invite  comments  and  questions.  A 
press  conference  will  follow,  to  allow 
the  panel  and  chairperson  to  respond  to 
questions  from  the  media. 

The  primary  sponsors  of  this  meeting 
are  the  National  Cancer  Institute  and  the 
NIH  Office  of  Medical  Applications  of 
Research.  Co-sponsors  of  the  meeting 
are:  the  U.S.  Food  and  Drug 
Administration  (FDA),  the  National 
Institute  on  Aging  (NIA),  the  National 
Institute  of  Dental  and  Craniofacial 
Research  (NIDCR),  the  National  Institute 
of  Mental  Health  (NIMH),  the  National 
Institute  of  Nursing  Research  (NINR), 


the  National  Institute  of  Neurological 
Disorders  and  Stroke  (NINDS),  and  the 
National  Center  for  Complementary  and 
Alternative  Medicine  (NCCAM). 

Advance  information  about  the 
conference  and  conference  registration 
materials  may  be  obtained  ftt)m  AIR 
Prospect  Center  of  Silver  Spring, 
Maryland,  by  calling  301-592-3320  or 
by  sending  e-mail  to 

<  cancersymptoms@prospectassoc.com>. 
AIR  Prospect  Center's  address  is  10720 
Columbia  Pike,  Suite  500,  Silver  Spring, 
Maryland  20901-4437.  A  conference 
agenda  and  registration  information  are 
also  available  on  the  NIH  Consensus 
Program  Web  site  at  </ittp;// 
consensus.nih  .gov> . 

Please  Note:  The  NIH  has  recently 
instituted  new  security  measures  to  ensure 
the  safety  of  NIH  employees  and  property. 
All  visitors  must  be  prepared  to  show  a  photo 
ID  upon  request.  Visitors  may  be  required  to 
pass  through  a  metal  detector  and  have  bags, 
backpacks,  or  purses  inspected  or  x-rayed  as 
they  enter  NIH  buildings.  Conference 
attendees  may  want  to  leave  extra  bags  or 
personal  materials  at  their  hotel  to  minimize 
the  time  needed  for  inspection.  For  more 
information  about  the  new  security  measures 
at  NIH,  please  visit  the  Web  site  at  <bttp:// 
www.nih.gov/about/visitoTssecurity.htm>. 

Dated:  March  25.  2002. 
Rutli  L.  ICirschstein, 

Acting  Director,  National  Institutes  of  Health. 
[FR  Doc.  02-7815  Filed  3-29-02;  8:45  ami 

MLUNO  COOC  4140-01-P 


DEPARTMENT  OF  THE  INTERIOR 

SulMnission  of  Information  Collection 
to  tlie  Office  of  Management  and 
Budget  for  Review  Under  ttie 
Paperworic  Reduction  Act 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  renewal  of  a  cxurently 

approved  information  collection. 

summary:  As  required  by  the  Paperwork 
Reduction  Act  of  1995,  this  notice 
announces  that  the  Bureau  of  Indian 
Affairs  has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
renewal  of  a  currently  approved 
information  collection  titled  The  Indian 
Service  Population  and  Labor  Force 
Estimates,  OMB  Control  No.  1076-0147. 
You  are  invited  to  send  comments  on 
this  collection  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  ADDRESSES  section. 
DATES:  Submit  comments  on  or  before 
May  1,2002. 

ADDRESSES:  Written  comments  should 
be  sent  directly  to  the  Office  of 
Management  and  Budget.  Office  of 
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Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  the 
Department  of  the  Interior,  Room  10102, 
725  17th  Street  NW,  Washington,  DC 
20503. 

Send  a  copy  of  your  comments  to  Mr. 
Harry  Rainbolt,  Budget  Officer.  Office  of 
Tribal  Services.  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  1849 
C  Street  NW,  MS-4660-MIB, 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harry  RainboU,  (202)  208-3463. 
SUPPLEMENTARY  INFORMATION:  A  60-day 
notice  requesting  public  comments  was 
published  in  the  Federal  Register  on 
October  19,  2001  (66  FR  53248).  No 
comments  were  received. 

I.  Abstract 

The  information  is  mandated  by 
Congress  through  Public  Law  102-477, 
Indian  Emplojrment,  Training  and 
Related  Services  Demonstration  Act  of 
1992,  Section  17(a).  The  Act  requires 
the  Secretary  to  develop,  maintain  and 
publish,  not  less  than  biennially,  a 
report  on  the  population,  by  gender, 
income  level,  age,  service  area,  and 
availability  for  work.  The  information  is 
used  by  the  U.S.  Congress,  other  Federal 
Agencies,  State  and  local  governments 
and  private  sectors  for  the  purpose  of 
developing  programs,  planning,  and  to 
award  financial  assistance  to  American 
Indians. 

n.  Request  for  Comments 

We  specifically  request  your 
comments  on  the  following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  BIA, 
including  whether  the  information  will 
have  practical  utility; 

2.  The  accuracy  of  the  BIA's  estimate 
of  the  burden  of  the  information 
collection,  including  the  validity  of  the 
methodology  and  assimiptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  bvirden  of  the 
information  collection  on  those  who  are 
to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  or  other  forms  of 
information  technology. 

Please  note  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
reqviired  to  respond,  to  a  collection  of 
information  unless  it  displays  a 
ciurently  valid  OMB  control  number. 
All  comments  will  be  available  for 
public  inspection  at  1849  C  Street  NW, 
Room  4660  during  the  hours  of  8:00 
a.m.  to  4:00  p.m.  EST,  except  weekends 
and  Federal  holidays,  ff  you  wish  your 
name  and  address  withheld  from  the 


public  view,  you  must  state  so 
prominently  at  the  beginning  of  your 
comments.  We  will  honor  your  request 
to  the  extent  of  law. 

m.  Data. 

Title:  Department  of  the  Interior, 
Bureau  of  Indian  Affairs,  Indian  Service 
Population  and  Labor  Force  Estimate. 

OMB  Control  Number:  1076-0147. 

Affected  Entities:  American  Indians 
and  Alaska  Natives,  members  and  non- 
members,  who  are  living  on  or  near  the 
tribe's  defined  service  area  and  who  are 
eligible  for  Bureau  of  Indian  Affairs 
services. 

Frequency  of  Response:  Biennially. 

Estimated  Number  of  Biennial 
Responses:  561. 

Estimated  Time  per  Response:  Vz 
hour. 

Estimated  Total  Annual  Burden    ^ 
Hours:  140  (biennially:  280). 

Dated:  March  11,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  02-7741  Filed  3-29-02;  8:45  am] 
BHJJNG  CODE  4310-4J-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Fund  Availability  (NOFA) 

AGENCY:  Bureau  of  Indian  Affairs,      . 

Interior. 

ACTION:  Notice  of  extension  of 

application  deadlines. 

SUMMARY:  The  Bureau  of  Indian  Af^rs 
(BIA)  published  a  notice  in  the  Federal 
Register  of  February  4,  2002, 
annoimcing  the  availability  of  $1.5 
million  for  funding  to  tribal  courts 
(including  Courts  of  Indian  Offenses) 
and  qualified  tribal  applicants  that 
assume  responsibility  over  Supervised 
IIM  Accounts  imder  25  CFR  part  115. 
This  notice  extends  the  application 
deadline  to  May  10,  2002. 
DATES:  The  application  deadline  is 
extended  from  March  6,  2002  to  May  10, 
2002. 

ADDRESSES:  Send  applications  to  Ralph 
Gonzales,  Bureau  of  Indian  Affairs, 
Office  of  Tribal  Services,  Branch  of 
Judicial  Services,  MS  Room  4660-MIB, 
1849  C  Street,  NW.,  Washington,  DC 
20240;  Fax  No.  (202)  208-5113. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Gonzales,  (202)  208-4401. 
SUPPLEMENTARY  INFORMATION:  As 
published  in  the  Federal  Register  of 
February  4,  2002  (67  FR  5130),  the 
deadline  for  submitting  application 
forms  imder  this  NOFA  was  March  6, 


2002.  Because  of  several  requests  from 
tribal  courts  that  30  days  to  complete 
their  applications  does  not  provide 
enough  time  to  collect  required  data 
from  the  BlA  and  to  have  the  proper 
documentation  acted  on  by  the  tribal 
government,  we  are  extending  the 
application  deadline  to  May  10,  2002. 

This  notice  is  published  under  the 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  Departmental    - 
Manual  8.1. 


Dated:  March  20,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  02-7740  Filed  3-29-02;  8:45ain] 
BILUNG  CODE  4310-4J-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Biu«au  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  approved  tribal-State 
compact. 

SUMMARY:  Piirsuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  piupose  of  engaging  in  Class  m 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved  the 
Off-Track  Wagering  Compact  between 
the  Quapaw  Tribe  and  the  State  of 
Oklahoma,  which  was  executed  on 
October  13.  2001. 

DATES:  This  action  is  effective  April  1, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine.  Director.  Office  of 
Indian  Gaming  Management.  Bureau  of 
Indian  Affairs.  Washington.  DC  20240. 
(202)  219-4066. 

Dated:  March  19,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary— Ipdian  Affairs. 
(FR  Doc.  02-7742  Filed  3-29-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOn 

Minerals  Management  Service 

Agency  infomurtion  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

agency:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Notice  of  extension  of 
information  collection  (1010-0017)^ 


summary:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
concerns  form  MMS-128.  Semiannual 
Well  Test  Report. 

DATES:  Submit  written  comments  by 
May  31.  2002. 

ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior:  Minerals  Management  Service; 
Attention:  Rules  Processing  Team;  Mail 
Stop  4024;  381  Elden  Street;  Hemdon, 
Virginia  20170-4817. 
FOR  FURTHER  INFORMATWN  CONTACT: 
Alexis  London.  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
at  no  cost  of  the  form. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  MMS-128.  Semiannual 
Well  Test  Report. 

OiMB  Control  Number:  1010-0017. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act  (Act),  as  amended  (43 
U.S.C.  1331  et  seq.  and  43  U.S.C.  1801 
et  seq.),  authorizes  the  Secretary  of  the 
Interior  to  prescribe  rules  and 
regulations  to  administer  leasing  of  the 
OCS.  Such  rules  and  regiJations  will 
apply  to  all  operations  conducted  under 
a  lease.  Operations  on  the  OCS  must 
preserve,  protect  and  develop  oil  and 
natural  gas  resources  in  a  manner  which 
is  consistent  with  the  need  to  make  such 
resources  available  to  meet  the  Nation's 
energy  needs  as  rapidly  as  possible;  to 
balance  orderly  energy  resource 
development  with  protection  of  human, 
marine,  and  coastal  enviroiunents;  to 
ensure  the  public  a  fair  and  equitable 
return  on  the  resources  of  the  OCS;  and 
to  preserve  and  maintain  free  enterprise 
competition. 

This  notice  pertains  to  a  form  used  to 
collect  information  required  under  30 
CFR  250.  subpart  K,  on  production 
rates.  Section  250.1102(b)  requires 
respondents  to  submit  form  MMS-128. 
Responses  are  mandatory.  No  questions 
of  a  "sensitive"  natiu^  are  asked.  MMS 
will  protect  proprietary  information 
according  to  30  CFR  250.196  (Data  and 


information  to  be  made  available  to  the 
public).  30  CFR  part  252  (OCS  Oil  and 
Gas  Information  Program),  and  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  its  implementing  regulations 
(43  CFR  2).  Regional  Supervisors  use 
information  submitted  on  form  MMS- 
128  to  evaluate  the  results  of  well  tests 
to  find  out  if  reservoirs  are  being 
depleted  in  a  way  that  will  lead  to  the 
greatest  ultimate  recovery  of 
hydrocarbons.  We  designed  the  form  to 
present  current  well  data  on  a 
semiannual  basis  to  allow  the  updating 
of  permissible  producing  rates  and  to 
provide  the  basis  for  estimates  of 
currently  remaining  recoverable  gas 
reserves.  We  are  proposing  no  changes 
to  the  data  elements  on  form  MMS-128. 
However,  we  are  reducing  the  number 
of  copies  respondents  submit  to  require 
only  an  original  and  "one"  copy. 

Frequency:  Semiannual. 

Estimated  Number  and  Description  of 
flesponrfenfs:  Approximately  130 
Federal  OCS  oil  and  gas  lessees. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour''  Burden:  We 
estimate  the  burden  to  be  1 V2  hours  per 
form  for  an  estimated  annual  burden  of 
2.490  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no  "non- 
hour  cost"  burdens  associated  with  the 
subject  form. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501.  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A) 
requires  each  agency  "  *   *   *  to  provide 
notice  *   *   *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *  *". 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
acciiracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
We  v>nll  summarize  written  responses  to 
this  notice  and  address  them  in  our 
submission  for  OMB  approval. 


including  any  appropriate  adjustments 
to  the  estimated  burdens. 

Agencies  must  estimate  both  the 
"hour"  and  "non-hour  cost"  burdens  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information.  We 
have  identified  no  non-hour  cost 
burdens  for  this  form.  Therefore,  if  you 
have  costs  to  generate,  maintain,  and 
disclose  this  information,  you  should 
comment  and  provide  your  total  capital 
and  startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discoimt  rate(s),  and  the 
period  over  which  you  incur  costs.  You 
should  not  include  estimates  for 
equipment  or  services  purchased:  (i) 
Before  October  1, 1995;  (ii)  to  comply 
with  requirements  not  associated  with 
the  information  collection;  (iii)  for 
reasons  other  than  to  provide 
information  or  keep  records  for  the 
Government;  or  (iv)  as  part  of  customary 
and  usual  business  or  private  practices. 

PuWiC  Comment  Policy:  Our  practice 
is  to  make  conmients,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  be 
circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  youi 
conmient.  However,  we  will  not 
consider  anonjmious  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

\fMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  February  28.  2002. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  02-7801  Filed  3-29-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  extension  and  revision 
of  a  ctirrently  approved  information 
collection  (OMB  Control  Number  1010- 
0050). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
concerns  the  paperwork  requirements  in 
the  regulations  under  30  CFR  250, 
subpart  J,  Pipelines  and  Pipeline  Rights- 
of-Way. 

DATES:  Submit  written  comments  by 
May  31,  2002. 

ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Attention:  Rules  Processing  Team;  Mail 
Stop  4024;  381  Elden  Street;  Hemdon, 
Virginia  20170-4817. 
FOR  FURTHER  INFORMATXW  CONTACT: 
Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
at  no  cost  of  the  regulations  that  require 
the  subject  collection  of  information. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250,  Subpart  J,  Pipelines 
and  Pipeline  Rights-of-Way. 

OMB  Control  Number:  1010-0050, 
incorporatiiu  1010-0134. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  as  amended  (43  U.S.C. 
1331  et  seq.  and  43  U.S.C.  1801  et  seq.), 
authorizes  the  Secretary  of  the  Interior 
(Secretary)  to  prescribe  rules  and 
regulations  to  administer  leasing  of  the 
OCS.  Such  rules  and  regulations  will 
apply  to  all  operations  conducted  imder 
a  lease.  Section  1334(e)  authorizes  the 
Secretary  to  grant  rights-of-way  through 
the  submerged  lands  of  the  OCS  for 
pipelines  "for  the  transportation  of  oil, 
natiual  gas,  sulphur,  or  other  minerals, 
or  under  such  regulations  and  upon 


such  conditions  as  may  be  prescribed  by 
the  Secretary,  *   *  *  including  (as 
provided  in  section  1347(b)  of  this  title) 
assuring  maximimi  enviroiunental 
protection  by  utilization  of  the  best 
available  and  safest  technologies, 
including  the  safest  practices  for 
pipeline  burial.  *  *  *" 

The  Independent  Offices 
Appropriations  Act  of  1952  (lOAA),  31 
U.S.C.  9701,  authorizes  Federal  agencies 
to  recover  the  full  cost  of  services  that 
provide  special  benefits.  Under  the 
Department  of  the  Interior's  (DOI)  policy 
implementing  the  lOAA,  MMS  is 
required  to  charge  the  full  cost  for 
services  that  provide  special  benefits  or 
privileges  to  an  identifiable  non-Federal 
recipient  above  and  beyond  those  which 
accrue  to  the  public  at  large.  Pipeline 
rights-of-way  and  assignments  are. 
subject  to  cost  recovery  and  MMS 
regulations  specify  filing  fees  for 
applications. 

■This  notice  concerns  the  reporting 
and  recordkeeping  elements  of  30  0?R 
250,  subpart  J  and  related  Notices  to 
Lessees  and  Operators.  OMB  approved 
the  information  collection  requirements 
in  current  subpart  J  regulations  under 
control  numbers  1010-0050  and  1010- 
0134.  The  first  is  the  primary  collection 
for  subpart  J.  The  latter  was  approved  in 
coimection  with  a  final  rule  amending 
§  250.1000(c)  to  clarify  regulatory  issues 
involving  the  1996  Memorandum  of 
Understanding  between  DOI  and  the 
Department  of  Transportation  (DOT). 
Our  submission  will  consolidate  these 
two  subpart  J  collections  under  1010- 
0050.  Responses  are  mandatory  or  are 
required  to  obtain  or  retain  a  benefit.  No 
questions  of  a  "sensitive"  nature  are 
asked.  MMS  will  protect  proprietary 
information  according  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  its 
implementing  regulations  (43  CFR  2),  30 
CFR  250.196  Pata  and  information  to 
be  made  available  to  the  public)  and  30 
CFR  part  252  (OCS  Oil  and  Gas 
Information  Program). 

The  lessees  and  transmission 
companies  design  the  pipelines  that 
they  install,  maintain,  and  operate.  To 
ensure  those  activities  are  performed  in 
a  safe  manner,  MMS  needs  information 
concerning  the  proposed  pipeline  and 
safety  equipment,  inspections  and  tests, 
and  natural  and  manmade  hazards  near 


the  proposed  pipeline  route.  MMS  field 
offices  use  the  information  collected 
under  subpart  J  to  review  pipeline 
designs  prior  to  approving  an 
application  for  a  right-of-way  or  a 
pipeline  permitted  under  a  lease  to 
ensure  that  the  pipeline,  as  constructed, 
vrill  provide  for  safe  transportation  of 
minerals  through  the  submerged  lands 
of  the  OCS.  They  review  proposed 
routes  of  a  right-of-way  to  ensure  that 
the  right-of-way,  if  granted,  would  not 
conflict  with  any  State  requirements  or 
unduly  interfere  with  other  OCS 
activities.  MMS  field  offices  review 
plans  for  taking  pipeline  safety 
equipment  out  of  service  to  ensure 
alternate  measures  are  used  that  will    - 
properly  provide  for  the  safety  of  the 
pipeline  and  associated  facilities 
(platform,  etc.).  They  review  notification 
of  relinquishment  of  a  right-of-way  grant 
and  requests  to  abandon  pipelines  to 
ensure  that  all  legal  obligations  are  met 
and  pipelines  are  properly  abandoned. 
MMS  inspectors  monitor  the  records  on 
pipeline  inspections  and  tests  to  ensure 
safety  of  operations  and  protection  of 
the  environment  and  to  schedule  their 
workload  to  permit  witnessing  and 
inspecting  operations.  Information  is 
also  necessary  to  determine  the  point  at 
which  DOI  or  DOT  has  regulatory 
responsibility  for  a  pipeline  and  to  be 
informed  of  (he  responsible  operator  if 
not  the  same  as  the  right-of-way  holder. 

Frequency:  The  frequency  of  reporting 
is  on  occasion  or  annual. 

Estimated  Number  and  Descriptioii  of 
Respondents;  Approximately  130 
Federal  OCS  oil,  gas,  and  sulphur 
lessees  and  106  holders  of  pipeline 
rights-of  way. 

Estimated  Annua/  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
currently  approved  "hour"  burden  for 
the  two  subpart  J  information 
collections  is  a  combined  total  of  79,086 
hours.  The  following  chart  details  the 
individual  paperwork  components  and 
respective  hour  burden  estimates  of  this 
ICR.  In  calculating  the  burdens,  we 
assumed  that  respondents  perform 
certain  requirements  in  the  normal 
course  of  business.  We  consider  these  to 
be  usual  and  customary  and  took  that 
into  accoimt  in  our  estimates. 


Citation  30  CFR  250 
subpart  J 


1000(b),  1007(a)    

1000(b),  (d);  1007(a); 

1009(a)(1),  (b)(1); 

1010;  1011. 
1000(b);  1007(b);  1010; 

1012(b)(2),  (c) . 


Reporting  and  recordlceeping  requirement 


Submit  application  to  install  new  lease  temi  pipeline  (P/L),  including  exceptions/departures  

Apply  for  P/L  right-of-way  (ROW)  grant  and  installation  of  new  ROW  P/L,  including  exceptions/de- 
partures . 

Submit  application  to  modify  lease-term  or  ROW  P/L,  including  exceptions/departures;  notify  opera- 
tors of  deviation . 


Burden  per 

requirement 

(hrs) 


140 
140 


40 
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Citation  30  CFR  250 
subpart  J 


1000(b);  1006(a); 

1007(c) . 
1000(b);  1006(a); 

1007(c);  1009(c)(9); 

1014. 

1000(c)(2)  

1000(c)(4)  

1000(c)(8)  


1000(c)(12) 


1000(c)(13)  

1004(c)    

1005(a)   

1008(a).  (c),  (d).  (e).  (f), 
(h). 

100e(b)  

1008(g)  

1009(b)   

1009(c)(4)  

1009(c)(8)  


1010(a) 


1011(d)  

1013    

1000-1014 


Reporting  and  recordkeeping  requirement 


Apply  to  at>andon  lease-term  P/L,  including  exceptions/departures    

Appiy  to  abandon  ROW  P/L  and  relinquish  P/L  ROW  grant,  including  exceptions/departures 


Burden  per 

requirement 

(hrs) 


Identify  in  writing  P/L  operator  on  ROW  it  different  from  ROW  grant  holder  

Petition  to  MMS  for  exceptions  to  general  operattons  transfer  point  description ....... 

Request  MMS  recognize  valves  landward  of  last  production  facility  but  still  located  on  OCS  as  point 
where  MMS  regulatory  auttKxity  begins 

Petition  to  MMS  to  continue  to  operate  under  DOT  regs  upstream  of  last  valve  on  last  production  fa- 
cility . 

Transportation  PA.  operators  petition  to  DOT  and  MMS  to  continue  to  operate  under  MMS  regs 

Place  sign  on  safety  equipment  identified  as  ineffective  and  renroved  from  service.  See  footnote' 

Inspect  P/L  routes  for  indication  of  lealcage ',  record  results,  maintain  records  2  years  ^   

l»4otify  MMS  and  submit  report  on  P/L  or  P/L  safety  equipment  repair,  renwval  from  sennce,  analysis 
results,  or  potential  measurements  . 

Submit  P/L  construction  report    

Submit  plan  of  corrective  action  and  report  ol  remedtei  action  

Submit  surety  bond  on  form  MMS-2030 

Notify  MMS  of  any  arcfuieological  resource  discovery    

Make  available  to  MMS  design,  constmcton,  operation,  maintenance,  and  repair  records  on  ROW 
area  and  improvements  ^ . 

Apply  to  convert  lease-temi  P/L  to  ROW  grant  P/L;  notify  operators  of  deviation,  including  various 
exceptions/departures  . 

Request  opportunity  to  eliminate  conflk:t  when  applfcation  has  been  rejected    

Apply  for  assignment  of  a  ROW  grant   

General  departure  and  alternative  compliance  requests  not  specifically  covered  elsewhere  in  sub- 
part J  regulations  . 


'  These  activities  are  usual  and  customary  practices  for  prudent  operators. 

•  Retaining  these  records  is  usual  and  customary  business  practice;  required  burden  is  minimal. 


8 
8 


5 

40 

40 

20 
16 

16 
16 

V4 

4 
10 

12 

1 

12 
2 


Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  The  currently  approved  non- 
hour  cost  burden  for  collection  lOlD- 
0050  is  $332,000;  there  was  no  non-hour 
cost  burden  under  1010-0134.  Section 
250.1010(a)  specifies  that  an  applicant 
must  pay  a  non-refundable  filing  fee 
wjien  applying  for  a  pipeline  right-of- 
way  grant  to  install  a  new  pipeline 
($2,350)  or  to  convert  an  existing  lease- 
term  pipeline  into  a  right-of-way 
pipeline  ($300).  Under  §  250.1013(b)  an 
applicant  must  pay  a  non-refundable 
filing  fee  ($60)  when  applying  for 
approval  of  an  assignment  of  a  right-of- 
way  grant. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A) 
requires  each  agency  "*  *  *  to  provide 
notice  *  *  *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *  *  *". 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 


necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  collected;  and  (d)  minimize 
the  burden  on  respondents,  including 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Agencies  must  also  estimate  the  "non- 
hour  cost"  burdens  to  respondents  or 
recordkeepers  resulting  from  the 
collection  of  information.  Except  as 
noted  above  for  application  filing  fees 
required  in  §§  250.1010(a)  and 
250.1013(b),  we  have  identified  no  other 
non-hour  cost  burdens.  Therefore,  if  you 
have  costs  to  generate,  maintain,  and 
disclose  this  information,  you  should 
comment  and  provide  your  total  capital 
and  startup  cost  components  or  armual 
operation,  maintenance,  and  purchase 
of  service  components.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information,  monitoring,  and 


record  storage  facilities.  CJenerally,  your 
estimates  should  not  include  equipment 
or  services  purchased:  (i)  Before  October 
1, 1995>(ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  1  provide  information  or 
keep  records  for  the  (iovemment;  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
submission  for  OMB  approval.  As  a 
result  of  youj  comments,  we  will  make 
any  necessary  adjustments  to  the  burdeii 
in  our  submission  to  OMB. 

Public  Comment  Policy:  Our  practice 
is  to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  fi-om  the 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  be 
circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 


15412 


Federal  Register /Vol.  67.  No.  62 /Monday.  April  1,  2002 /Notices 


Federal  Register /Vol.  67,  No.  62 /Monday,  April  1,  2002 /Notices 


15411 


individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  February  12,  2002. 
William  S.  Hauser, 

Acting  Chief.  Engineering  and  Operations 
Division. 
[FR  Doc.  02-7802  Filed  3-29-02;  8:45  am] 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS) 
Scientific  Committee  of  the  Minerals 
Management  Advisory  Board; 
Announcement  of  Plenary  Session 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Minerals  Management 
Advisory  Board  OCS  Scientific 
Committee  will  meet  at  the  Holiday  Inn 
and  Suites  in  Alexandria,  Virginia. 
DATES:  Tuesday,  April  23,  and 
Wednesday  April  24,  2002,  from  8:30 
a.m.  to  5:00  p.m.;  Thursday,  April  25, 
from  8:30  to  noon. 

ADDRESSES:  The  Holiday  Inn  and  Suites, 
625  First  Street,  Alexandria,  Virginia 
22314,  telephone  (703)  548-6300. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  L.  LaBelle  or  Ms.  Julie  Reynolds 
at  the  address  or  phone  numbers  listed 
below. 

SUPPLEMENTARY  INFORMATION:  The  OCS 
Scientific  Committee  is  an  outside 
group  of  scientists  which  advises  the 
Director,  MMS,  on  the  feasibility, 
appropriateness,  and  scientific  merit  of 
the  MMS  OCS  Environmental  Studies 
Program  as  it  relates  to  information 
needed  for  informed  OCS 
decisionmaking. 

The  (Hommittee  will  meet  in  plenary 
session  on  Tuesday,  April  23. 
Presentations  will  be  made  by  the 
Director,  MMS,  the  Associate  Director 
for  Offshore  Minerals  Management,  and 
a  representative  from  the  (X3S  Policy 
Committee.  After  these  presentations, 
the  rest  of  the  day  will  be  filled  by 
presentations  from  the  MMS  regional 
studies  chiefs  on  their  research 
priorities  and  needs  in  the  context  of 
regional  decisionmaking. 

On  Wednesday,  Aprir24,  the 
Committee  will  meet  in  discipline 
subcommittee  breakout  sessions  to 
review  the  specific  research  plans  of  the 
regions  for  Fiscal  Year  2003  and  2004. 


On  Thursday,  April  25,  the 
Committee  will  meet  in  plenary  session 
to  discuss  subconmiittee  reports  and  to 
conduct  Committee  business. 

The  meetings  are  open  to  the  public. 
Approximately  30  visitors  can  be 
accommodated  on  a  first-come-first- 
served  basis  at  the  plenary  session. 

A  copy  of  the  agenda  may  be 
requested  from  MMS  by  calling  Ms. 
Julie  Reynolds  at  (703)  787-1211.  Other 
inquiries  concerning  the  OCS  Scientific 
Committee  meeting  should  be  addressed 
to  Mr.  Robert  LaBelle,  Executive 
Secretary  to  the  (XS  Scientific 
Committee,  Minerals  Management 
Service,  381  Elden  Street,  Mail  Stop 
4040,  Hemdon,  Virginia  20170-4817  or 
by  calling  (703)  787-1656. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  92-463,  5  U.S.C.  Appendix  I. 
and  the  Office  of  Management  and  Budget's 
Circular  A-63,  Revised. 

Dated:  February  21.  2002. 
Thomas  A.  Readinger, 
Associate  Director  for  Offshore  Minerals 
Management: 
[FR  Doc.  02-7800  Filed  3-29-02;  8:45  am] 

BILUNG  CODE  4043-MR-P 


the  publication  date  of  this  notice  in  the 
Federal  Register. 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service  .. 

Padre  Island  National  Seashore, 
Corpus  ChristI,  TX 

agency:  National  Park  Service,  Interior. 
action:  Notice  of  Availability  of  a  Plan 
of  Operations,  Environmental 
Assessment,  and  Floodplains  and 
Wetlands  Statement  of  Findings  for  a 
30-day  public  review  at  Padre  Island 
National  Seashore,  Kleberg  and  Kenedy 
Counties,  Texas. 


ADDRESSES:  The  Plan  of  Operations, 
Enviroimiental  Assessment,  and 
Floodplain  and  Wetlands  Statement  of 
Findings  are  available  for  public  review 
and  comment  in  the  Office  of  the 
Superintendent,  Padre  Island  National 
Seashore,  20301  Park  Road  22,  Corpus 
Christi,  Texas.  Copies  of  the  Plan  of 
Operations  are  available,  for  a 
duplication  fee,  from  the 
Superintendent,  Padre  Island  National 
Seashore,  P.O.  Box  181300,  Corpus 
Christi,  Texas  78480-1300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Wimer,  Environmental 
Protection  Specialist,  Padre  Island 
National  Seashore,  P.O.  Box  181300, 
Corpus  Christi,  Texas  78480-1300, 
Telephone:  361-949-8173  x  224,  e-mail 
at  Arlene_Wimer@nps.gov. 

SUPPLEMENTARY  INFORMATION:  If  you 

wish  to  submit  comments  about  this 
document  within  the  30  days;  mail  them 
to  the  post  office  address  provided 
above,  hand-deliver  them  to  the  park  at 
the  street  address  provided  above,  or 
electronically  file  them  to  the  e-mail 
address  provided  above.  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  responders, 
available  for  public  review  during 
regular  business  hours. 

Dated:  March  4.  2002. 
R.  Everhart, 

Acting  Regional  Director,  Intermountain 
Region. 
[FR  Doc.  02-7816  Filed  3-29-02;  8:45  am] 

BILLING  CODE  4310-7(M> 


summary:  The  National  Park  Service 
(NPS),  in  accordance  with  Section 
9.52(b)  of  Title  36  of  the  Code  of  Federal 
Regulations,  Executive  Order  11988, 
Floodplain  Management,  and  Executive 
Order  11990,  Protection  of  Wetlands  has 
received  from  BNP  Petroleimi 
Corporation  a  Plan  of  Operations  for 
drilling  and  production  of  the  Lemon/ 
Lemon  Seed  Unit  Wells,  No.  1-lOOOS 
and  No.  1-1008S  trom  a  surface  location 
12.5  miles  south  along  the  Gulf  beach, 
from  the  end  of  Park  Road  22 ,  within 
Padre  Island  National  Seashore. 
Additionally,  the  NPS  has  prepared  an 
Environmental  Assessment  and 
Floodplains  and  Wetlands  Statement  of 
Findings  for  the  site  of  the  proposed 
well. 

DATES:  The  above  documents  are 
available  for  public  review  and 
comment  for  a  period  of  30  days  from 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  16,  2002.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  of 
Historic  Places,  National  Park  Service, 
1849  C  St.  NW.,  NC400,  Washington,  DC 
20240;  by  all  other  carriers.  National 
Register  of  Historic  Places,  National 
Park  Service,  800  N.  Capitol  St.  NW., 
Suite  400,  Washington  DC  20002:  or  by 
fax,  202-343-1836.  Written  or  faxed 
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comments  should  be  submitted  by  April 
16.  2002. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  Of  Historic 
Places. 

CALIFORNIA 

Orange  County 

Fullerton  Odd  Fellows  Temple.  112  E. 
Commonwealth  Ave..  Fullerton.  02000383 

Santa  Clara  County 

Free.  Arthur  Monroe.  House.  66  S.  14th  St.. 
San  lose.  02000384 

COLORADO 

lefferson  County 

Deaton  Sculpted  House,  24501  Ski  Hill  Dr.. 
Golden.  02000385 

HAWAD 

Hawaii  County 

Waiakea  Mission  Station— Hilo  Station.  211 
Haili  St.,  Hilo,  02000387 

Honolulu  County 

Boettcher  Estate.  248  North  Kalaheo,  Kailua. 

02000388 
Hawaii  Shingon  Mission.  915  Sheridan  St., 

Honolulu,  02000386 

KANSAS 

Butler  County 

Butler  County  Courthouse  (County 
Courthouses  of  Kansas  MPS).  205  W. 
Central  Ave..  El  Dorado.  02000390 

Cheyenne  County 

Cheyenne  County  Courthouse  (County 
Courthouses  of  Kansas  MPS).  212  E. 
Washington  St..  St.  Francis.  02000391 

Comanche  County 

Comanche  County  Courthouse  (County 
Courthouses  of  Kansas  MPS).  201  S.  New 
York  Ave.,  Coldwater,  02000395 

Grant  County 

Grant  County  Courthouse  District  (County 
Courthouses  of  Kansas  MPS).  108  S.  Glenn 
St.,  Ulysses.  02000396 

Jewell  County 

lewell  County  Courthouse  (County 
Courthouses  of  Kansas  MPS),  307  N. 
Commercial  St.,  Mankato.  02000397 

Leavenworth  County 

Leavenworth  County  Courthouse  (County 

Courthouses  of  Kansas  MPS).  300  Walnut 

St..  Leavenworth,  02000394 
Leavenworth  Downtown  Historic  District. 

Roughly  Cherokee  St.,  Delaware  St..  S. 

Fifth  St..  and  Shawnee  St..  Leavenworth. 

02000389 
Leavenworth  Historic  Industrial  District, 

Roughlv  Third  St.  ChocUw  St..  Second  St. 

aad  Cherokee  St.,  Leavenworth.  02000406 

Osborne  County 

Osborne  County  Courthouse  (County 
Courthouses  of  Kansas  MPS).  423  W.  Main 
St..  Osborne.  02000392 


Republic  County 

Republic  County  Courthouse  (County 
Courthouses  of  Kansas  MPS),  Bounded  by 
"M"  St.,  Eighteenth  St.,  "N"  St.,  and 
Nineteenth  St.,  Belleville.  02000393 

Rice  County 

Rice  County  Courthouse  (County 
Courthouses  of  Kansas  MPS),  101  W. 
Commercial  St..  Lyons.  02000401 

Rooks  County 

Rooks  County  Courthouse  (County 
Courthouses  of  Kansas  MPS),  115  N. 
Walnut  St.,  Stockton.  02000400 

Wabaunsee  County 

Wabaunsee  County  Courthouse  (Coimty 
Courthouses  of  Kansas  MPS).  215  Kansas 
Ave..  Alma,  02000399 

Wyandotte  County 

Wyandotte  County  Courthouse  (County 
Courthouses  of  Kansas  MPS).  710  N-  7th 
St.,  Kansas  City,  02000398 

MISSISSIPPI 

Tishomingo  County 

Brinkley,  R.C..  House  (luka  MPS).  605  E. 
Eastport  St..  luka.  02000407 

MISSOURI 

Macon  County 

Gardner  and  Tinsley  Filling  Station.  Old  US 
36.  near  jet.  with  MO  149,  New  Cambria, 
02000408 

NEBRASKA 

Lancaster  County 

Calhoun.  James  D..  House.  1130  Plum  St.. 

Lincoln.  02000411 
Federal  Trust  Building.  134  S.  13th  St.. 

Lincoln.  02000409 
Yost,  John  H.  and  Christina.  House.  1900  S. 

25th  St..  Lincoln.  02000410 

RHODE  ISLAND 

Providence  County 

Norwood  Avenue  Historic  District.  Roughly 
along  Norwood  Ave.  bet.  Roger  Williams  to 
Broad  St.,  Cranston,  02000412 

TEXAS 

Hidalgo  County 

Cine  El  Rey  (County  Courthouses  of  Kansas 
MPS),  311  S.  17th  St..  McAllen.  02000402 

Kerr  County 

Woolls  Building.  318  San  Antonio.  Center 
Point,  02000403 

Lampasas  County 

Lampasas  Colored  School,  514  College  St., 
Lampasas,  02000404 

Tarrant  County 

Near  Southeast  Historic  District,  Roughly 
bounded  by  New  York  Ave.,  E.  Terrell 
Ave.,  former  I&GN  Railway,  Verbena  St., 
and  N  side  of  E.  Terrell  Ave.  Fort  Worth, 
02000405 


VERMONT 

Rutland  County 

Gifford  Woods  State  Park  (Historic  Park 
Landscapes  in  National  and  State  Parks 
MPS)  VT  100,  Killington.  02000414 

Washington  County 

Jones  Brothers  Granite  Shed,  720  N.  Main  St., 
VT  302,  Barre,  02000413 

WISCONSIN 

Fond  Du  Lac  County 

Linden  Street  Historic  District,  253-295  and 
274-304  Linden  St..  Fond  du  Lac. 
02000418 

Wallace— Jagdfield  Octagon  House,  171 
Forest  Ave.,  Fond  du  Lac,  02000416 

Marinette  County 

Kena  Road  School.  N2155  US  141.  Pound. 
02000415 

Milwaukee  County 

Lindsay— Brostrom  Building.  133  W.  Oregon 

St..  Milwaukee.  02000417 

A  request  for  move  has  been  made  for  the 
following  resources: 

MISSOURI 

Callaway  County 

Pitcher  Store.  8513  Pitcher  Rd..  Fulton 

vicinity.  01000235 
Richland  Christian  Church.  5301  Callaway 

Cty.  Rd.  220.  Kingdom  City  vicinity, 

01000122 

Macon  County 

Gardner  and  Tinsley  Filling  Station.  US  36. 

near  jet.  with  MO  149.  New  Cambria 

vicinity.  02000408 
IFR  Doc.  02-7817  Filed  3-29-02;  8:45  am] 
HLUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  9,  2002.  Pursuant  to  section 
60.13  of  36  CFR  part  60  wrritten 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  of 
Historic  Places.  National  Park  Service, 
1849  C  St.  NW,  NC400,  Washington,  DC 
20240;  by  all  other  carriers,  National 
Register  of  Historic  Places.  National 
Park  Service,  800  N.  Capitol  St.  NW. 
Suite  400,  Washington  DC  20002;  or  by 
fax.  202-343-1836.  Written  or  faxed 
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oonmients  should  be  submitted  by  April 
16.  2002. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  Of  Historic 
Places. 

CALIFORNIA 

San  Francisco  County 

Fairmont  Hotel,  950  Mason  St.,  San 

Francisco,  02000373 
San  Francisco  Fire  Department  Engine  Co. 

Number  2.  460  Bush  St.,  San  Francisco, 

02000371 

Tehama  County 

State  Theatre,  333  Oak  St.,  Red  Bluff, 
02000372 

IOWA 

Dallas  County 

Adel  Bridge,  (Highway  Bridges  of  Iowa  MPS) 
River  St.,  Adel.  02000374 

Lee  County 

Weber.  Alois  and  Aimie,  House.  802  Orleans 
Ave.,  Keokuk,  02000375 

MASSACHUSETTS 

Berkshire  County 

Housatonic  Congregational  Church,  1089 
Main  St.,  Great  Barrington,  02000377 

Essex  County 

Amesbury  Friends  Meeting  House,  120 
Friend  St.,  Amesbury,  02000376 

Middlesex  County 

Groton  Leatherboard  Company,  6  W.  Main 
St..  Groton,  02000378 

MISSOURI 

Greene  County 

Oberman,  D.M.,  Manufacturing  Co.  Building. 

600  N.  Boonville  Ave..  Springfield, 
I  02000379 

PENNSYLVANIA 

Chester  County 

Barclay  House,  535  and  539  N.  Church  St., 
West  Chester,  02000380 

WISCONSIN 

Fond  du  Lac  County 

Kendall— Blankenburg  House,  14  Sixth  St., 

Fond  du  Lac,  02000381 
Tallmadge,  Montgomery  and  Nancy,  House. 

225  Sheboygan  St.,  Fond  du  Lac,  02000382 
A  request  for  a  move  has  been  made  for  the 

following  resource 

SOUTH  CAROLINA 

Horry  County 

Quattlebaum,  C.P.,  Office  (Conway  MRA)  903 
Third  Ave,  Conway,  86002235. 

[FR  Doc.  02-7818  Filed  3-29-02;  8:45  am] 

BILLING  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COIMiMISSION 

[USITC  SE-02-008] 

Sunshine  Act  Meeting 

Agency  Holding  the  Meeting:  United 

States  International  Trade  Commission. 

rime  and  Date:  April  8.  2002  at  2:00 

p.m. 

Place:  Room  101,  500  E  Street  SW, 

Washington.  DC  20436,  Telephone: 

(202) 205-2000. 

Status:  Open  to  the  public. 

Matters  to  be  Considered: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-990 
(Preliminary)(Non-Malleable  Cast  Iron 
Pipe  Fittings  bom  China) — briefing  and 
vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
to  the  Secretary  of  Commerce  on  or 
before  April  8,  2002;  Commissioners' 
opinions  are  currently  scheduled  to  be 
transmitted  to  the  Secretary  of 
Commerce  on  or  before  April  15,  2002.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  March  27,  2002. 

By  order  of  the  Commission: 
Marilyn  R.  Abbott. 
Secretary. 
[FR  Doe.  02-7904  Filed  3-28-02;  12:46  pm] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-day  notice  of  information 
collection  under  review:  reinstatement, 
with  change,  of  a  previously  approved 
collection  for  which  approval  has 
expired;  annual  survey  of  jails. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics,  has  submitted  the  following 
information  collection  requires  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  collection  was  previously 
published  in  the  Federal  Register  on 


January  4,  2002,  Voliune  67,  page  609. 
allowing  for  a  60-day  public  comment 
period. 

The  purpose  of  this  notice  is  to  allow" 
an  additional  30  days  for  public 
comment  imtil  May  1.  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Written  comments  and/or  suggestions 
fi'om  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  shotild  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
Annual  Survey  of  Jails. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms:  CJ-5.  CJ-5A,  CJ-5B. 
Correction  Statistics,  Bureau  of  Justice 
Statistics.  Office  of  Justice  Programs, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brie/ 
abstract;  Primary:  County  and  City  jail 
authorities  and  Tribal  authorities.  The 
"Annual  Survey  of  Jails"  (ASJ)  is  the 
only  collection  effort  that  provides  an 
ability  to  maintain  important  jail 
statistics  in  years  between  jail  censuses. 
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The  ASI  enables  the  Bureau;  Federal. 
State,  and  local  correctional 
administrators;  legislators;  researchers; 
and  planners  to  track  growth  in  the 
number  of  jails  and  their  capacities 
nationally;  as  well  as.  track  changes  in 
the  demographic  and  supervision  status 
of  jail  population  and  the  prevalence  of 
crowding. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  946  respondents  at  1.25  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Total  aimual  burden  hours 

are  1.183. 

If  additional  information  is  required, 
please  contact  Mrs.  Brenda  E.  Dyer. 
Deputy  Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600.  601 
D  Street,  NW.,  Washington,  DC  20530. 

Dated:  March  26.  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Cliamnce  Officer.  United 
States  Department  of  Justice. 
[FR  Doc.  02-7755  Filed  3-29-02:  8:45  am) 
8IUJNG  C006  4410-1*-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-day  notice  of  information 
collection  under  review,  new  collection, 
data  collection  from  grantees  to  reduce 
violent  crimes  against  women  on 
campus  program. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Violence  Against 
Women  office,  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  January  4,  2002  Volimie  67, 
page  608,  allowing  for  a  60-day  public 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  imtil  May  1,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 


estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  conmients  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  Information 
Collection: 

(1)  Type  of  information  collection: 
New  Collection. 

(2)  The  title  of  the  form/collection: 
Data  Collection  from  Grants  to  Reduce 
Violent  Crimes  Against  Women  on 
Campus  Program. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
There  is  no  agency  form  number.  The 
component  is  the  Violence  Against 
Women  Office,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Institutions  of  Higher 
Education.  The  Grants  to  Reduce 
Violent  Crimes  Against  Women  on 
Campus  Program  was  authorized 
through  Section  826  of  the  Higher 
Education  Amendments  of  1998  to  make 
funds  available  to  institutions  of  higher 
education  to  combat  domestic  violence, 
dating  violence,  sexual  assault  and 
stalking  crimes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  45 


respondents  will  complete  a  1-hour  data 
collection  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hour  burden 
to  complete  the  data  collection  forms  is 
45  hours. 

If  additional  information  is  required  , 
contact:  Ms.  Brenda  E.  Dyer,  Dejfuty 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600.  601 
D  Street.  NW..  Washington,  DC  20530. 

Dated:  March  26,  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 

States  Department  of  Justice. 

[FR  Doc.  02-7756  Filed  3-29-02;  8:45  am] 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  2002-4  CARP  NCBRA] 

Noncommercial  Educational 
Broadcasting  Compulsory  License 

agency:  Copyright  Office.  Library  of 

Congress. 

action:  Aimouncement  of  voluntary 

negotiation  period,  precontroversy 

discovery  schedule,  and  request  for 

Notices  of  Intent  to  Participate. 


SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  announcing  a 
voluntary  negotiation  period  for  the  17 
U.S.C.  118  noncommercial  educational 
broadcasting  compulsory  license,  along 
with  a  precontroversy  discovery 
schedule,  a  request  for  Notices  of  Intent 
to  Participate,  and  the  initiation  date 
should  arbitration  proceedings  be 
necessary. 

DATES:  Notices  of  Intent  to  Participate 
are  due  on  or  before  April  25,  2002. 
ADDRESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  Notices  of  Intent  to 
Participate  should  be  addressed  to: 
Copyright  Arbitration  Royalty  Panel 
(CARP),  P.O.  Box  70977,  Southwest 
Station,  Washington,  DC  20024.  If  hand 
delivered,  an  original  and  five  copies  of 
Notices  of  Intent  to  Participate  should 
be  brought  to:  Office  of  the  Copyright 
General  Coimsel.  James  Madison 
Memorial  Building,  Room  LM-403,  First 
and  Independence  Avenue,  SE., 
Washington.  DC  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
William  J.  Roberts,  Jr.,  Senior  Attorney 
for  Compulsory  Licenses,  Copyright 
Arbitration  Royalty  Panel  (CARP),  P.O. 
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Box  70977,  Southwest  Station, 
Washington,  DC  20024.  Telephone  (202) 
707-8380.  Telefax:  (202)  252-3423. 
SUPPLEMENTARY  INFORMATION:  Section 
118  of  the  Copyright  Act,  17  U.S.C, 
creates  a  compulsory  license  for  the  use 
of  certain  copyrighted  works  in 
connection  with  noncommercial 
broadcasting.  Terms  and  rates  for  this 
compulsory  license  applicable  to  parties 
who  are  not  subject  to  privately 
negotiated  licenses  are  published  in' 37 
CFR  part  253  and  are  subject  to 
adjustment  at  five  year  intervals.  The 
last  adjustment  of  the  terms  and  rates 
for  the  section  118  license  occurred  in 
1997,  thus,  making  2002  a  window  year 
for  the  adjustment  of  these  terms  and 
rates. 

Section  118(b)  provides  that  copyright 
owners  and  public  broadcasting  entities 
may  volimtarily  negotiate  licensing 
agreements  at  any  time,  and  that  such 
licensing  agreements  will  be  "given 
effect  in  lieu  of  any  determination  by 
the  Librarian  of  Congress;  Provided, 
That  copies  of  such  agreements  are  filed 
in  the  Copyright  Office  within  thirty 
days  of  execution  in  accordance  with 
regulations  that  the  Register  of 
Copyrights  shall  prescribe."  17  U.S.C. 
118(b)(2). 

Those  parties  not  subject  to  a 
negotiated  licen$e  must  follow  the  terms 
and  rates  adopted  through  arbitration 
proceedings  conducted  luider  chapter  8 
of  the  Copyright  Act.  Section  118(b)(3) 
provides: 

In  the  absence  of  license  agreements 
negotiated  under  paragraph  (2),  the  Librarian 
of  Congress  shall,  pursuant  to  chapter  8, 
convene  a  copyright  arbitration  royalty  panel 
to  determine  and  publish  in  the  Federal 
Register  a  schedule  of  rates  and  terms  which, 
subject  to  paragraph  (2),  shall  be  binding  on 
all  owners  of  copyright  in  works  specified  by 
this  subsection  and  public  broadcasting 
entities,  regardless  of  whether  such  copyright 
owners  have  submitted  proposals  to  the 
Librarian  of  Congress.  .  .  . 

In  order  to  commence  the  adjustment 
process  described  in  section  118,  the 
Copyright  Office  of  the  Library  of 
Congress  is  publishing  today's  notice. 
With  respect  to  private  licenses,  we  note 
that  the  statute  provides  that  they  may 
be  negotiated  at  any  time  and  must  be 
submitted  to  the  Copyright  Office  in 
order  to  be  effective.  However,  in 
keeping  with  tradition,  we  believe  that 
it  is  appropriate  and  efficient  to 
designate  a  negotiation  period,  prior  to 
copyright  arbitration  royalty  panel 
(CAEP)  proceedings,  in  order  to 
encourage  private  agreements  and, 
possibly,  avoid  the  need  for  a  CARP. 
Consequently,  we  are  announcing  a 
voluntary  negotiation  period 
commencing  today  and  miming  to  May 


15,  2002.  Any  agreements  entered  into 
during  this  period  should  be  deposited 
with  tiie  Copyright  Office  in  accordance 
with  the  regulations  established  in  37 
CFR  201 .9.  Of  course,  license 
agreements  may  still  be  negotiated  and 
deposited  prior  to,  and  after,  the 
designated  negotiation  period. 

The  Library  notes  that  while  many  of 
the  terms  and  rates  of  the  section  118 
license  typically  have  been  subject  to 
private  negotiation,  certain  terms  and 
rates  have  not.  These  terms  and  rates 
affect  the  works  of  unknown  copyright 
owners  and  owners  not  affiliated  with 
one  or  more  of  the  performing  rights 
societies  and/or  artists  organizations. 
See,  e.g.  37  CFR  253.5(c)(4)  and 
253.6(c)(4).  The  Library  recognizes  that 
it  is  difficult,  if  not  impossible,  for 
noncommercied  educational 
broadcasting  entities  to  identify  these 
copyright  owners  in  order  to  negotiate 
terms  and  rates  of  licenses. 
Consequently,  in  these  limited 
circumstances  where  negotiated  licenses 
are  not  practicable,  the  Library  is 
willing  to  accept  proposals  for  terms 
and  rates  from  noncommercial 
educational  broadcasting  entities  and 
subject  them  to  the  public  notice  and 
comment  provisions  of  §  251.63(b)  of 
the  Library's  rules.  The  Librarian  will 
adopt  the  proposed  rates  and  terms, 
unless  a  copyright  owner,  with  a 
significant  interest  in  the  proposal  and 
an  intent  to  participate  fully  in  a  CARP 
proceeding,  files  comment  opposing  the 
proposed  terms  and  rates. 

For  all  other  terms  and  rates  for  the 
section  118  license,  in  the  absence  of 
negotiated  licenses,  the  Librarian  of 
Congress  will  convene  a  CARP.  The 
proceeding  will  be  conducted  according 
to  the  following  schedule. 

Notices  of  Intent  to  Participate 

Any  party  wishing  to  appear  before 
the  CARP,  and  to  present  evidence,  in 
this  proceeding  must  file  a  Notice  of 
Intent  to  Participate  by  April  25,  2002. 
Failure  to  file  a  timely  Notice  of  Intent 
to  Participate  will  preclude  a  party  from 
participating  in  this  proceeding. 

Precontroversy  Discovery  Schedule 

The  Library  of  Congress  is 
annoimcing  the  scheduling  of  the 
precontroversy  discovery  period,  and 
other  procedural  matters,  for  the 
establishment  of  rates  and  terms  for  the 
section  118  compulsory  license.  In 
addition,  the  Library  is  announcing  the 
date  on  which  arbitration  proceedings 
will  be  initiated  before  a  CARP,  thereby 
commencing  the  180-day  arbitration 
period.  Once  a  CARP  has  been 
convened,  the  scheduling  of  the 
arbitration  period  is  within  the 


discretion  of  the  CARP  and  will  be 
announced  at  that  time. 

A.  Ck)mmencement  of  the  Proceeding 

A  rate  adjustment  proceeding  under 
part  251  of  37  CFR  is  divided  into  two 
essential  phases.  The  first  is  the  45-day 
precontroversy  discovery  phase,  during 
which  the  parties  exchange  their  written 
direct  cases,  exchange  their 
dociunentation  and  evidence  in  support 
of  their  written  direct  cases,  and  engage 
in  the  pre-CARP  motions  practice 
described  in  §  251.45.  The  other  phase 
is  the  proceeding  before  the  CARP  itself, 
including  the  presentation  of  evidence 
and  the  submission  of  proposed 
findings  by  all  of  the  participating 
parties.  The  proceeding  before  the  CARP 
may  be  in  the  form  of  hearings  or,  in 
accordance  with  the  requirements  of 
§  251.41(b)  of  the  rules,  the  proceeding 
may  be  conducted  solely  on  the  basis  of 
written  pleadings. 

Both  of  these  phases  to  a  rate 
adjustment  proceeding  require 
significant  amoimts  of  work,  not  just  for 
the  parties,  but  for  the  Librarian,  the 
Copyright  Office,  and  the  arbitrators  as 
well.  "lihe  rates  and  terms  proceeding  for 
section  118  is  not  the  only  CARP 
proceeding  likely  to  take  place  during 
2002.  Other  proceedings  will  include 
distribution  of  cable,  satellite,  and 
digital  audio  royalties,  as  well  as  rate 
adjustment  proceedings  for  the  digital 
performance  license  (section  114)  and 
the  mechanical  license  (section  115).  It 
would  be  extremely  difficult  for  the 
Office  to  conduct  the  precontroversy 
discovery  phase  of  more  than  one  of 
these  proceeding&simultaneously, 
therefore,  the  Library  must  conduct 
them  seqtientially. 

Because  of  the  nimiber  of  CARP 
proceedings  to  be  conducted  in  2002, 
and  the  attending  workload,  selection  of 
a  date  to  initiate  a  section  118  rate 
setting  proceeding  is  not  dependent  on 
the  schedules  of  one  or  more  of  the 
participating  parties,  but  must  be 
weighed  against  the  interests  of  all 
involved.  The  parties  affected  by  section 
118  are  most  likely  aware  that  2002  is 
a  window  year  for  the  adjustment  of 
terms  and  rates,  and  as  described  above, 
are  being  given  a  formal  negotiation 
period  to  reach  agreements.  Because  of 
the  other  proceedings  which  must  be 
scheduled,  the  attending  workload,  and 
the  need  to  manage  the  interests  of  all 
involved,  the  Library  is  announcing  the 
precontroversy  discovery  schedule  and 
arbitration  period  in  this  proceeding    . 
without  seeking  further  comment  from 
the  participating  parties. 
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B.  PrecontToversy  Discovery  Schedule 
and  Procedures 

Any  party  that  has  filed  a  Notice  of 
Intent  to  Participate  in  the  section  118 
adjustment  proceeding  is  entitled  to 
participate  in  the  precontroversy 


discovery  period.  Each  party  may 
request  of  an  opposing  party  non- 
privileged  documents  imderlying  facts 
asserted  in  the  opposing  party's  written 
direct  case.  The  precontroversy 
discovery  period  is  limited  to  discovery 


of  documents  related  to  written  direct 
cases  and  any  amendments  made  during 
the  period. 

The  following  is  the  precontroversy 
discovery  procedural  schedule  with 
corresponding  deadlines: 


Action 


Filing  of  Written  Direct  Cases  - 

Requests  for  Underlying  Documents  Related  to  Written  Direct  Cases 

Responses  to  Requests  for  Undertying  Documents    

Comptetion  of  Document  Production   

Follow-up  Requests  for  Underlying  Documents   - 

Responses  to  Follow-up  Requests   

Motions  Related  to  Document  Production  ..: 

Production  of  Documents  in  Response  to  Follow-up  Requests    

All  Other  Motions.  Petitions,  and  Objections  


Deadline 


July  1.2002. 
July  1 1 ,  2002. 
July  17.  2002. 
July  22.  2002. 
July  29.  2002. 
August  5.  2002. 
August  8,  2002. 
August  12.  2002. 
August  14.  2002. 


The  precontroversy  discovery  period, 
as  specified  by  §  251.45(b)  of  the  rules, 
begins  on  July  1.  2002.  with  the  filing 
of  written  direct  cases  by  each  party. 
Each  party  in  this  proceeding  who  has 
filed  a  Notice  of  Intent  to  Participate 
must  file  a  written  direct  case  on  the 
date  prescribed  above.  Failure  to  submit 
a  timely  filed  written  direct  case  will 
result  in  dismissal  of  that  party's  case. 
Parties  must  comply  with  the  form  and 
content  of  written  direct  cases  as 
prescribed  in  37  CFR  251.43.  Each  party 
to  the  proceeding  must  deliver  a 
complete  copy  of  its  written  direct  case 
to  each  of  the  other  parties  to  the 
proceeding,  as  well  as  file  a  complete 
copy  with  the  Copyright  Office  by  close 
of  business  on  July  1.  2002,  the  first  day 
of  the  45-day  period. 

After  the  filmg  of  the  written  direct 
cases,  document  production  will 
proceed  according  to  the  above- 
described  schedule.  Each  party  may 
request  underlying  documents  related  to 
each  of  the  other  parties'  written  direct 
cases  by  July  11.  2002.  and  responses  to 
those  requests  are  due  by  July  17.  2002. 
Docimients  which  are  produced  as  a 
result  of  the  requests  must  be  exchanged 
by  July  22,  2002.  It  is  important  to  note 
that  all  initial  document  requests  must 
be  made  by  the  July  11,  2002  deadhne. 
Thus,  for  example,  if  one  party  asserts 
facts  that  expressly  rely  on  the  results  of 
a  particular  study  that  was  not  included 
in  the  written  direct  case,  another  party 
desiring  production  of  that  study  must 
make  its  request  by  July  11,  2002; 
otherwise,  Ae  party  is  not  entitled  to 
production  of  the  study. 

The  precontroversy  discovery 
schedule  also  establishes  deadlines  for 
follow-up  discovery  requests.  Follow-up 
requests  are  due  by  July  29,  2002,  and 
responses  to  those  requests  are  due  by 
August  5,  2002.  Any  docimientation 
produced  as  a  result  of  a  follow-up 
request  must  be  exchanged  by  August 


12,  2002.  An  example  of  a  follow-up 
request  would  be  as  follows.  In  the 
above  example,  one  party  expressly 
relies  on  the  results  of  a  particular  study 
which  is  not  included  in  its  written 
direct  case.  As  noted  above,  a  party 
desiring  production  of  that  study  or 
survey  must  make  its  request  by  July  11, 
2002.  If,  after  receiving  a  copy  of  the 
study  the  reviewing  party  determines 
that  the  study  heavily  relies  on  the 
results  of  a  statistical  survey,  it  would 
be  appropriate  for  that  party  to  make  a 
follow-up  request  for  production  of  the 
statistical  survey  by  the  July  29,  2002, 
deadline.  Again,  failure  to  make  a 
timely  follow-up  request  would  waive 
that  party's  right  to  request  production 
of  the  survey. 

In  addition  to  the  deadlines  for 
document  requests  and  production, 
there  are  two  deadlines  for  the  filing  of 
precontroversy  motions.  Motions  related 
to  document  production  must  be  filed 
by  August  8.  2002.  Typically,  these 
motions  are  motions  to  compel 
production  of  requested  docxunents  for 
failure  to  produce  them,  but  they  may 
also  be  motions  for  protective  orders. 
Finally,  all  other  motions,  petitions  and 
objections  must  be  filed  by  August  14, 
2002.  the  final  day  of  the  45-day 
precontroversy  discovery  period.  These 
motions,  petitions,  and  objections 
include,  but  are  not  limited  to, 
objections  to  arbitrators  appearing  on 
the  arbitrator  list  under  37  CFR  251.4, 
and  petitions  to  dispense  with  formal 
hearings  under  §  251.41(b). 

Due  to  the  time  limitations  between 
the  procedural  steps  of  the 
precontroversy  discovery  schedule,  we 
are  requiring  that  all  discovery  requests 
and  responses  to  such  requests  be 
served  by  hand  or  fax  on  the  party  to 
whom  such  response  or  request  is 
directed.  Filing  of  requests  and 
responses  with  the  Copyright  Office  is 
not  required. 


Filing  and  service  of  all 
precontroversy  motions,  petitions, 
objections,  oppositions,  and  replies 
shall  be  as  follows.  In  order  to  be 
considered  properly  filed  with  the 
Librarian  and/ or  Copyright  Office,  all 
pleadings  must  be  brought  to  the 
Copyright  Office  at  the  following 
address  no  later  than  5  p.m.  of  the  filing 
deadline  date:  Office  of  the  Register  of 
Copyrights.  Room  LM-403.  James 
Madison  Memorial  Building,  101 
Independence  Avenue,  SE., 
Washington.  DC  20540.  The  form  and 
content  of  all  motions,  petitions, 
objections,  oppositions,  and  replies  filed 
with  the  Office  must  be  in  compliance 
with  §§  251.44(b)-(e).  As  provided  in 
§  251.45(b),  oppositions  to  any  motions 
or  petitions  must  be  filed  with  the 
Office  no  later  than  seven  business  days 
from  the  date  of  filing  of  such  motion 
or  petition.  Replies  are  due  five  business 
days  from  the  date  of  filing  of  such 
oppositions.  Service  of  all  motions, 
petitions,  objections,  oppositions,  and 
replies  must  be  made  on  counsel  or  the 
parties  by  means  no  slower  than 
overnight  express  mail  on  the  same  day 
the  pleading  is  filed. 

C.  Initiation  of  Arbitration 

Initiation  of  the  proceedings  before 
the  CARP  will  commence  on  October  7, 
2002,  the  first  day  of  the  180-day 
arbitration  specified  in  Chapter  8  of  the 
Copyright  Act.  The  schedule  of  the 
arbitration  proceeding  will  be 
established  by  the  CARP  after  the  three 
arbitrators  have  been  selected. 

Dated:  March  27.  2002. 
David  O.  Carson, 
Genera!  Counsel. 
(PR  Doc.  02-7809  Filed  3-29-02;  8:45  am] 

BILUNG  CODE  1410-33-P 


Federal  Register/Vol.  67,  No.  62/Monday,  April  1,  2002/Notices 


15417 


UBRARY  OF  CONGRESS 
Copyright  Office 

[Docket  No.  RM  97-5D] 

Copyright  Restoration  of  Worlcs  in 
Accordance  With  the  Uruguay  Round 
Agreements  Act;  Notification 
Pertaining  to  Notices  of  Intent  To 
Enforce  Restored  Copyrights 

agency:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Notification  of  request  to  retract 
prior  filings  of  notices  of  intent  to 
enforce  isstored  copyrights;  correction. 


U.S.  Copyright  Owner 


Alameda  Films.  S.A 

Alameda  Films.  S.A 

Alameda  Films.  S.A 

Alameda  Films.  S.A 

Cima  Films.  S.A.  de  C.V 

Cima  Films.  S.A.  de  C.V 

Cima  Films.  S.A.  de  C.V 

Oma  Films.  S.A.  de  C.V 

Cinematografic  Filmex  S.A.  de  C.A 

Cinematogratic  Filmex  S.A.  de  C.A 

Cinematografica  Jalisco,  S.A.  de  C.V 

Cinamatograficia  Sol,  S.A.  de  C.V 

Cinematografica  Sol.  S.A.  de  C.V 

Cinematografica  Sol.  S.A.  de  C.V 

Cinematografica  Sol.  S.A.  de  C.V 

Cineproduccioine  Intemacionales,  S.A.  de  C.V. 
Cineproducciiones  Intemacionales,  S.A.  de  C.V 
Cineproducciones  Intemacionales,  S.A.  de  C.V. 
Cineproducciones  Intemacionales,  S.A.  de  C.V. 

Cinevision,  S.A.  de  C.V 

Cumbre  Films,  S.A.  de  C.V 

Cumbre  Films.  S.A.  de  C.V 

Cumbre  Films.  S.A.  de  C.V 

Cumbre  Films.  S.A.  de  C.V 

Cumbre  Films.  S.A.  de  C.V 

Cumbre  Films.  S.A.  de  C.V 

Cumbre  Films.  S.A.  de  C.V 

Cumbre  Films.  S.A.  de  C.V 

Cumbre  Films.  S.A.  de  C.V 

Cumbre  Films.  S.A.  de  C.V 

Cumbre  Films.  S.A.  de  C.V 

Diat^  Films  Intemacionales.  S.A.  de  C.V 

Diana  Films  Intemacionales.  S.A.  de  C.V 

Diana  Films  Intemacionales.  S.A.  de  C.V 

RImadora  Mexicana.  S.A.  de  C.V 

Rlmadora  Mexicana.  S.A.  de  C.V 

RImadora  Mexicana.  S.A.  de  C.V 

Rlmadora  Mexicana.  S.A.  de  C.V 

Qazcon  Films.  S.A.  de  C.V 

Gazcon  Films.  S.A.  de  C.V 

Qmpo  Galindo.  S.A.  de  C.V 

Grupo  Galindo.  S.A.  de  C.V 

Grupo  Galindo.  S.A.  de  C.y 

F.  Mier.  S.A 

F.  Mier.  S.A 

F.  Mier.  S.A 

Oro  Filnfis.  S.A.  de  C.V 

Oro  Films.  S.A.  de  C.V , 

Oro  Films.  S.A.  de  C.V 

Oro  Films.  S.A.  de  C.V 

Oro  Films,  S.A.  de  C.V 


SUMMARY:  On  December  3,  2001,  the 
Copyright  Office  published  a  public 
notice  that  the  Copjrright  Office  received 
a  notification  of  a  request  to  retract  the 
filing  of  certain  notices  of  intent  to 
enforce  restored  copyrights  under  the 
Uruguay  Roimd  Agreements  Act.  This 
document  makes  non-substantial 
corrections  to  that  notice. 
EFFECTIVE  DATE:  April  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlotte  Douglass,  Principal  Legal 
Advisor  to  the  General  Counsel,  or 
Marilyn  Kretsinger,  Assistant  General 
Counsel,  Copyright  GC/I&R,  PO  Box 
70400,  Southwest  Station,  Washington 
DC  20024-0400.  Telephone  (202)  707- 
8380.  Fax  (202) 707-8366. 

Rim  title 

El  Baron  del  Terror  

El  Grito  de  la  Muerte 

El  Hombre  y  El  Monstruo 

La  Cabeza  Viviente 

Dios  LosCria 

Juan  Armenia  el  Repatriado 

La  Ley  del  Monte  _ 

La  Valentina  ; 

Tacos  Al  Carbon « 

Diamantes,  Oro  y  Amor  , 

El  Desconocido  

Carceria  Humana :; 

En  Peligro  de  Muerte 

El  Ansia  de  Matar  

El  Hombre  Violento .^.■ 

El  Trinquetero 

El  Sargento  Perez 

El  Arte  de  Enganar  

El  Deseo  En  Otono 

LaGatita 

Acorralado 

El  Cuatrero  .". 

El  Diablo  El  Santo,  y  El  Tonto 

El  Embustero 

El  Macho  

Entre  Compadres  Tu  Veas 

For  Tu  Maldito  Amor 

Sinverguenza  Pero  Honrado 

Mi  Querido  Viejo  

Matar  O  Morir 

El  Sinverguenza 

Cartas  Marcadas 

Duro  Pero  Seguro _ 

La  Presidenta  Municipal 

Medianoche 

La  Esquina  de  Mi  Bamo  

Duena  y  Senora  

La  Casa  Chica  

Dos  de  Abajo  

Pen-o  Callerjero  I 

El  Rey  dc  Los  Albures  

Amaneci  en  Tus  Brazos 

Carabina  30-30 - 

Vivo  0  Muerto 

La  Hermana  Blanca  

El  Nino  Perdido 

El  Martir  de  Calvario  

El  Hombre  Sin  Rostro 

El  Aviso  y  Inoportuno 

Vivillo  Desde  Chiquilk)  

Casa  De  Vecindad  


SUPPLEMENTARY  INFORMATION:  The 

Copyright  Office  published  a  notice,  RM 
97-5C,  in  the  Federal  Register  of 
December  3,  2001  (66  FR  60223), 
addressing  the  receipt  of  a  notification 
from  the  Authors  Rights  Restoration 
Corporation  retracting  all  of  its  filings  in 
the  Copyright  Office  of  notices  of 
intention  to  enforce  restored  copyrights 
under  the  Uruguay  Round  Agreements 
Act.  This  document  makes  non- 
substantial  corrections  to  the  table  of 
titles  published  in  that  notice. 

In  notice  RM  97-5C  published  on 
December  3,  2001  (66  FR  60223),  correct 
the  table  that  begins  in  colimm  1  on 
page  60223  to  read  as  follows: 


Translated  title 


The  Baron  of  Terror. 

Cry  of  Death. 

The  Man  and  the  Monster. 

The  Living  Head. 

Made  by  God. 

Juan  Amrieta  the  Repatriated. 

The  Law  of  the  Mountain. 

The  Valentina. 

Tacos  Al  Cartxjn. 

Diamonds,  Gold  and  Love. 

The  Unknown. 

Human  Hunter. 

In  Danger  of  Dying. 

The  Longing  of  Kill,  The  Longing  of  Death, 

Eager  to  Kill. 
The  Violent  Man. 
The  Cheater. 
The  Sargent  Perez. 
The  Art  of  Fooling. 
The  Autumn  Desire. 
The  Pussy  Cat. 
Corraled. 
The  Cattle  Thief. 

The  Devil,  ttie  Saint,  and  tfie  Idiot. 
The  Lying. 
The  Macho  Man. 
Seen  Between  Godfathers. 
For  Your  Dammed  Love. 
Brazen  But  Honest. 
My  Dear  Old  Man. 
To  Kill  Or  To  Die. 
The  Scoundrel. 
Mariced  Cards. 
Hard  But  Sure. 
The  Town  President. 
Middle  Night. 
My  Neighborhood  Comer. 
Owner  and  Lady. 
The  Other  House. 
Two  From  Below. 
Wild  Dog  I. 

The  King  of  Double  Meaning. 
I  Woke  Up  In  Your  Anns. 
30-30  Cart)ine. 
Dead  or  Alive. 
The  White  Sister. 
The  Lost  Boy. 
The  Martyr  Of  The  Calvary. 
The  Man  Without  A  Face. 
The  Unexpected  Announcement. 
Smart  Since  ChikJhood.  > 

House  Of  The  Neighborhood. 
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U.S.  Copyright  Owner 


Peiicuias  y  Vktso  Intemaciotnale,  S.A.  de  C.V. 
Peliculas  y  Videos  Interrwcionale,  S.A.  de  C.V. 
Peiicuias  y  Videos  Intemaclonale,  S.A.  de  C.V. 
Peliculas  y  Videos  Intemaclonale,  S.A.  de  C.V. 
Peiicuias  y  Videos  Intemacionale,  S.A.  de  C.V. 

Procinema,  S.A.  de  C.V 

Producciones  EGA,  S.A.  de  C.V 

Producciones  Galubi,  S.A.  de  C.V 

Producciof)es  Galubi,  S.A.  de  C.V 

Producciones  Galubi.  S.A.  de  C.V 


Producciones  Galubi,  S.A.  de  C.V 

Producciones  Matouk,  S.A.  de  C.V 

Producciones  Matouk,  S.A.  de  C.V 

Producciones  Matouk,  S.A.  de  C.V 

Producciones  Rosas  Priego,  S.A.  de  C.V. 
Producciones  Rosas  Priego,  S.A.  de  C.V. 
Producciones  Rosas  Priego,  S.A.  de  C.V. 
Producciones  Rosas  Priego,  S.A.  de  C.V. 

Producciones  Torrente,  S.A.  de  C.V 

Producciones  Tonente,  S.A.  de  C.V 

Producciones  Torrenta,  S.A.  de  C.V 

ProducckKies  Virgo,  S.A.  de  C.V 

Produccjorws  Virgo,  S.A.  de  C.V 

Producciones  Virgo,  S.A.  de  C.V 

Produclones,  Vigo,  S.A.  de  C.V 

Sedne,  S.A.  de  C.V 

VkJeo  Universal,  S.A.  de  C.V 

Video  Universal,  S.A.  de  C.V 

Video  Universal,  S.A.  de  C.V 

VkJeo  Universal,  S.A.  de  C.V 


Film  title 


Ay  Amor  Como  Me  Has  Puesto 

El  Cieto  y  la  Tierra   - 

El  Tesoro  del  Rey  Sakjmoo  

Esposa  O  Anriante  

Lagrimas  de  Amor  

Un  Par  a  Todo  Dar    

El  Bronco  

La  Golfa  Del  Barrio    

El  Hijo  del  Palenque    

Santos  vs.  Los  Asesinos  De  Ortros  Mundos 


El  Agentc  Viajero    

Las  Aventuras  de  Jutiarwito  

Chkx)  Ramos   

Primera  Comunkxi    

Quinceanera   

Azahares  Rojos  

Crucifijo  de  Piedra  

El  Aguila  Negra   

^4arcotefror   - 

Pandilla  de  Criminates    

Ladrones  de  Tumbas   

Andante   

El  Sexo  Senttdo    

Ho  Hay  Cruces  en  el  Mat   

El  Sexo  Me  da  Risa   -.-. 

El  Galk)  de  Oro    

Thaimi,  La  Hija  del  Pescador  

La  Tortola  del  Ajusco   

El  Fantastico  Mundo  del  los  Hippies 
El  Reino  de  los  Gangsters  


Translated  titte 


Oh  Love.  What  Has  Become  of  Me. 

The  Sky  and  the  Earth. 

The  Treasury  Of  King  Sotomon. 

Wife  Or  Lover. 

Tears  Of  Love. 

A  Great  Pair. 

The  Bronco. 

The  Woman. 

Palenque's  Son. 

Santo    Verus    the    Assassins    from 

Worids. 
The  Traveling  Agent. 
The  Adventures  of  JuiifUKito. 
Young  Ramos. 
First  Communion. 
She's  Fifteen. 
RedBk>ssom. 
The  Stone  Cross. 
The  Black  Eagle. 
Narcoterror. 
Gang  of  Criminals. 
Thieves  Of  The  Tombs. 
Walker. 

The  Sex  Sense. 

There  Are  No  Crosses  In  The  Sea. 
Sex  Makes  Me  Laugh. 
The  Golden  Rooster. 
Thaima,  Daughter  of  the  Fisherman'. 
The  Turtledove  Of  Ajusco. 
The  Fantastte  Worid  of  the  Hippies. 
Reign  of  the  Gangsters. 


Other 


Dated:  March  27,  2002. 
Marilyn  J.  KretBinger, 

Assistant  General  Counsel. 

[PR  Doc.  02-7808  Filed  3-29-02;  8:45  am) 

aiLLMQ  COM  14ie-30-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Nolic«(02-«44)] 

Notic*  Of  Prospective  Patent  and 
Copyright  Ucenee 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACnON:  Notice  of  prospective  patent  and 
copyright  license. 

summary:  NASA  hereby  gives  notice 
that  American  Remote  Vision  Ckimpany 
of  Titusville,  Florida  has  applied  for  an 
exclusive  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  5.970,798  entitled  "Ultrasonic 
Bolt  Gage."  This  technology  is  assigned 
to  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Randall  M.  Heald,  Assistant 
Chief  Counsel/Patent  Counsel,  and  John 
F.  Kennedy  Space  Center. 
DATES:  Responses  to  this  Notice  must  be 
received  by  May  31.  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Randall  M.  Heald.  Assistant  Chief 
Counsel/Patent  Coimsel.  John  F. 
Kennedy  Space  Center.  Mail  Code:  CC- 
A.  Kennedy  Space  Center.  FL  32899. 
telephone  (321)  867-7214. 

Dated:  March  25.  2002. 
Robert  M.  Stephens, 
Deputy  General  Counsel. 
[PR  Doc.  02-7788  Filed  3-29-02;  8:45  am) 
BUJNQ  COM  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADIAINISTRATION 

[Notice  (02-046)] 

Notice  of  Prospective  Patent  and 
Copyright  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 


Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Randall  M.  Heald.  Assistant 
Chief  Coxmsel/Patent  Counsel,  at  John  F. 
Kennedy  Space  Center. 
DATES:  Responses  to  this  Notice  must  be 
received  on  or  before  April  16.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  M.  Heald.  Assistant  Chief 
Counsel/Patent  Counsel,  John  F. 
Kennedy  Space  Center,  Mail  Code:  CC- 
A,  Kennedy  Space  Center.  FL  32899. 
telephone  (321)  867-7214. 

Dated:  March  25.  2002. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

IFR  Doc.  02-7790  Filed  3-29-02;  8:45  am]     ' 

aaXING  COM  7S10-01-P 


SUMMARY:  NASA  hereby  gives  notice 
that  Circuit  Avenue  Netrepreneurs  of 
Philadelphia.  PA.  has  applied  for  an 
exclusive  license  to  practice  the 
invention  described  and  claimed  in 
KSC-12301  entitled  "Advanced  Self- 
Healing,  Self-Calibrating  Data 
Acquisition  System."  This  technology  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-045)] 

Notice  Of  Prospective  Patent  Ucense 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  prospective  patent 
license. 

summary:  NASA  hereby  gives  notice 
that  Triton  Systems,  Inc.  of  200 
Turnpike  Road,  Chebnsford.  MA  01824 
has  applied  for  an  exclusive  license  to 
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practice  the  invention  described  in 
NASA  Case  Number  LAR-16176-1 
entitled  "Space  Environmentally 
Dmrable  Polyimides  and  Copolyimides" 
for  which  a  U.S.  Patent  Application  was 
filed  and  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Langley  Research  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  {15)  days  firom  date  of 
publication  in  die  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  F.  Roughen,  Jr..  Patent  Attorney. 
Langley  Research  Center.  Mail  Stop  212, 
Hampton,  VA  23681-2199.  Telephone 
(757) 864-9340;  Fax  (757)  864-9190. 

Dated:  March  25,  2002. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

(PR  Doc.  02-7789  Filed  3-29-02;  8:45  am] 

BILUNG  CODE  7S10-01-P 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Telecommunications  Service  Priority 
System  Overslgiit  Committee 

AGENCY:  National  Communications 
System  (NCS). 

ACTION:  Notice  of  meeting. 

A  meeting  of  the  Telecommunications 
Service  Priority  (TSP)  System  Oversight 
Committee  will  convene  Wednesday, 
May  8,  2002  from  9  a.m.  to  12  p.m.  The 
meeting  will  be  held  at  701  South  Court 
House  Road,  Arlington,  VA  in  the  NCS 
conference  room  on  the  2nd  floor. 

j-TSP  Program  Update 
—Report  on  TSP  Working  Group 

Activities 

■Review/Renewal  of  TSP  OC  Charter 


H 


,   Anyone  interested  in  attending  or 
presenting  additional  information  to  the 
Committee,  please  contact  Deborah  Bea, 
Office  of  Priority  Telecommimications, 
(703) 607-4933. 

Peter  M.  Fonash, 

Certifying  Officer,  National  Communications 

System. 

|FR  Doc.  02-7743  Filed  3-29-02;  8:45  amj 

BlUiNO  COM  S001-0»-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  information  Collection 
Acth^ities:  Submission  for  ttie  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nimiber. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  52,  "Early  Site 
Permits  (EP);  Standard  Design 
Certifications;  and  Combined  Licenses 
for  Nuclear  Power  Plants". 

3.  The  form  number  if  applicable:  N/ 
A. 

4.  How  often  the  collection  is 
required:  On  occasion  and  every  10  to 
20  years  for  applications  for  renewal. 

5.  Who  will  be  required  or  asked  to 
report:  Designers  of  commercial  nuclear 
power  plants,  electric  power  companies, 
and  any  person  eligible  under  the 
Atomic  Energy  Act  to  apply  for  a 
construction  permit  for  a  nuclear  power 
plant. 

6.  An  estimate  of  the  number  of 
responses:  10. 

7.  The  estimated  number  of  armual 
respondents:  5  (3  applications  for  early 
site  permits,  1  combined  license 
application,  and  1  design  certification 
application). 

8.  An  estimate  of  the  total  number  of 
hours  needed  aimually  to  complete  the 
requirement  or  request:  211,820. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  N/A. 

10.  Abstract:  10  CFR  part  52 
establishes  requirements  for  the  granting 
of  early  site  permits,  certifications  of 
standard  nuclear  power  plant  designs, 
and  licenses  which  combine  in  a  single 
license  a  construction  permit,  and  an 
operating  license  with  conditions 
(combined  licenses),  manufacturing 
licenses,  duplicate  plant  licenses, 
standard  design  approvals,  and  pre- 
application  reviews  of  site  suitability 
issues.  Part  52  also  establishes 


requirements  for  renewal  of  these 
approvals,  permits,  certifications,  and 
licenses;  amendments  to  them; 
exemptions  from  certifications;  and 
variances  fitim  early  site  permits. 

NRC  uses  the  information  collected  to 
assess  the  adequacy  and  suitability  of  an 
applicant's  site,  plant  design, 
construction,  training  and  experience, 
and  plans  and  procedures  for  the 
protection  of  public  health  and  safety. 
The  NRC  review  of  such  information 
and  the  findings  derived  from  that 
information  form  the  basis  of  NRC 
decisions  and  actions  concerning  the 
issuance,  modification,  or  revocation  of 
site  permits,  design  certifications,  and 
combined  licenses  for  nuclear  power 
plants. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  bee  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  May  1,  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0151), 
NEOB-10202.  Office  of  Management 
and  Budget.  Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  March.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton,  , 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-7798  Filed  3-29-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docfcat  No.  040-023«4-CivP,  ASLBP  No. 
Oa-797-01-ClvP.  EA  99-290] 

Atomic  Safety  and  Licensing  Board; 
Before  Administrative  Judges:  Charles 
Bechhoefer,  Chairman,  G.  Paul 
Bollwerk,  III,  Dr.  Richard  F.  Cole;  In  the 
Matter  of  Earthllne  Technologies 
(Previously  RMI  Environmental 
Services),  Ashtabula,  OH,  License  No. 
SMB-00602;  Order  Imposing  Civil 
Monetary  Penalty 

N4arch  26.  2002. 
Notice  of  Hearing 

This  proceeding  involves  a  proposed 
civil  penalty  of  $17,600  sought  to  be 
imposed  by  the  NRC  Staff  on  Earthline 
Technologies,  previously  RMI 
Environmental  Services,  Ashtabula,  OH 
(Earthline  or  Licensee)  for  an  alleged 
violation  of  NRC's  employee  protection 
regulations,  based  upon  the  asserted 
discrimination  by  an  Earthline 
management  official  against  an 
employee  for  engaging  in  protected 
activities  (i.e.,  contacting  the  NRC 
concerning  safety  matters.  In  response 
to  an  Order  Imposing  Civil  Monetary 
Penalty,  dated  January  15,  2002  and 
pubhshed  at  67  FR  3917  (Jan.  28.  2002), 
Earthline  on  February  6,  2002  filed  a 
timely  request  for  an  enforcement 
hearing.  On  March  6,  2002,  an  Atomic 
Safety  and  Licensing  Board,  consisting 
of  G.  Paul  BoUwerk.  m.  Dr.  Richard  F. 
Cole,  and  Charles  Bechhoefer,  who 
serves  as  Chairman,  was  established  to 
preside  over  this  proceeding.  67  FR 
11.147  (March  12,  2002). 

Notice  is  hereby  given  that,  by 
Memorandum  and  Order  dated  March 
26.  2002,  the  Atomic  Safety  and 
Licensing  Board  has  granted  the  request 
for  a  hearing  submitted  by  Earthline. 
This  proceeding  will  be  conducted 
\mder  the  Commission's  hearing 
procedures  set  forth  in  10  CFR  part  2, 
subparts  B  and  G.  Parties  to  this 
proceeding  are  Earthline  and  the  NRC 
Staff.  The  issues  to  be  considered,  as  set 
forth  in  the  Order  Imposing  Civil 
Monetary  Penalty,  are  (a)  whether  the 
Licensee  was  in  violation  of  the 
Commission's  requirements  as  set  forth 
in  the  Notice  of  Violation  and  Proposed 
Imposition  of  Qvil  Penalty,  served  on 
the  Licensee  by  letter  dated  September 
24,  2001;  and  (b)  whether,  on  the  basis 
of  such  violation,  the  Order  Imposing 
Civil  Monetary  Penalty  should  be 
sxistained. 

Docimients  related  to  this  proceeding 
issued  prior  to  December  1. 1999,  are 
available  in  microfiche  form  (with  print 
form  available  on  one-day  recall)  for 


public  inspection  at  the  Commission's 
Public  Document  Room  (PDR),  Room  O- 
1  F21,  NRC  One  White  Flint  North. 
11555  Rockville  Pike,  Rockville. 
Maryland  20852-2738.  Documents 
issued  subsequent  to  November  1, 1999, 
are  available  electronically  through  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  with 
access  to  the  public  through  NRC's 
hitemet  Web  site  (Public  Electronic 
Reading  Room  Link.  <http:// 
www.nrc.gov/NRC/ADAMS/ 
index.htmh).  The  PDR  and  many  public 
libraries  have  terminals  for  public 
access  to  the  Internet. 

As  set  forth  at  10  CFR  2.205(g)  and 
2.203,  the  Commission  urges  the  parties 
in  proceedings  such  as  this  one  to 
attempt  to  settle  or  compromise  the 
matters  at  issue.  Except  to  the  extent  an 
early  settlement  or  other  circumstance 
renders  them  urmecessary,  the 
Licensing  Board  may,  during  the  course 
of  this  proceeding,  conduct  one  or  more 
prehearing  conferences  and  evidentiary 
hearing  sessions.  The  time  and  place  of 
these  sessions  will  be  announced  in 
Licensing  Board  Orders.  Except  as 
limited  by  the  parameters  of  telephone 
conferences  (which  are  in  any  event  to 
be  transcribed),  members  of  the  public 
are  invited  to  attend  such  sessions. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Dated  in  Rockville.  Maryland,  on  March 
26,  2002. 

Charles  Bechhoefer. 
Chairman,  Administrative  Judge. 
[FR  Doc.  02-7796  Filed  3-29-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docicet  Nos.  50-260  and  50-296] 

Tennessee  Valley  Authority;  Browns 
Ferry  Plant,  Units  2  and  3;  Exemption 


1.0    Background 

The  Tennessee  Valley  Authority 
(TVA.  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-52 
and  DPR-68  which  authorize  operation 
of  the  Browns  Ferry  Plant.  Units  2  and 
3  (BFN  2  and  3),  respectively.  The 
licenses  provide,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC. 
the  Commission)  now  or  hereafter  in 
effect. 

The  facility  consists  of  a  three  boiling- 
water  reactors  located  in  Limestone 
Coimty  in  the  State  of  Alabama. 


2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR).  part  50.  requires 
that  pressure-temperature  (P-T)  limits 
be  established  for  reactor  pressure 
vessels  (RPVs)  during  normal  operating 
and  hydrostatic  or  leak  rate  testing 
conditions.  Specifically,  appendix  G  to 
10  CFR  part  50  states  that  "(tlhe 
appropriate  requirements  on  .  .  .  the 
pressure-temperature  limits  and 
minimum  permissible  temperatxire  must 
be  met  for  all  conditions."  Further, 
appendix  G  of  10  CFR  part  50  specifies 
that  the  requirements  for  these  limits  are 
based  on  the  application  of  evaluation 
procedures  given  in  Appendix  G  to 
Section  XI  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Code.  In 
this  exemption,  consistent  with  the 
current  provisions  of  10  CFR  50.55(a), 
all  references  are  to  the  ASME  Code 
denote  the  1995  Edition  of  the  ASME 
Code,  including  the  1996  Addenda. 

In  order  to  address  the  provisions  of 
amendments  to  the  BFN  2  and  3 
Technical  Specifications  (TS)  P-T  limit 
curves.  TVA  requested  in  its  submittal 
dated  August  17.  2001,  as  supplemented 
December  14,  2001,  and  February  6, 
2002,  that  the  staff  exempt  the  BFN  2 
and  3  from  the  application  of  the 
specific  requirements  of  appendix  G  to 
10  CFR  part  50,  and  substitute  use  of 
ASME  Code  Case  N-640.  ASME  Code 
Case  N-640  permits  the  use  of  an 
alternate  reference  fracture  toughness 
curve  for  RPV  materials  for  use  in 
determining  the  P-T  limits.  The 
proposed  exemption  request  is 
consistent  with,  and  is  needed  to 
support,  the  BFN  2  and  3  TS 
amendments  that  were  contained  in  the 
same  submittals.  The  proposed  BFN  2 
and  3  TS  amendments  will  establish 
revised  P-T  limits  for  heatup, 
cooldown.  and  inservice  test  limitations 
for  the  reactor  coolant  system  (RCS) 
through  17.2  effective  full-power  years 
(EFPY)  of  operation  for  BFN  2  and 
through  13.1  EFPY  of  operation  for  BFN 
3. 

ASME  Code  Case  N-640 

The  licensee  has  proposed  an 
exemption  to  allow  the  use  of  ASME 
Code  Case  N-640  in  conjvmction  with 
ASME  Section  XI.  10  CFR  50.60(a)  and 
10  CFR  part  50.  appendix  G,  to  establish 
P-T  limits  for  the  BFN  2  and  3  RPVs. 

The  proposed  TS  amendments  to 
revise  the  P-T  limits  for  BFN  2  and  3 
rely  in  part  on  the  requested  exemption 
and  the  application  of  ASME  Code  Case 
N-640.  These  revised  P-T  limits  have 
been  developed  using  the  lower  bound 
Kic  fracture  toughness  ciirve  shown  in 
ASME  Section  XI.  Appendix  A,  Figure 
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A-2200-1,  in  lieu  of  the  lower  bound 
Ki A  fracture  toughness  curve  of  ASME 
Section  XI,  Appendix  G,  Figiue  G- 
2210-1.  as  the  basis  fracture  toughness 
curve  for  defining  the  BFN  2  and  3  P- 
T  limits. 

Use  of  the  Kic  curve  as  the  basis 
fracture  toughness  curve  for  the 
development  of  P-T  operating  limits  is 
more  technically  correct  than  the  use  of 
the  KiA  curve.  The  Kic  curve 
appropriately  implements  the  use  of  a 
relationship  based  on  static  initiation 
fracture  toughness  behavior  to  evaluate 
the  controlled  heatup  and  cooldown 
process  of  an  RPV,  whereas  the  Kia 
fracture  toughness  curve  codified  into 
Appendix  G  to  Section  XI  of  the  ASME 
Code  was  developed  from  the  more 
conservative  crack  arrest  and  dynamic 
fracture  toughness  test  data.  The 
application  of  the  Kia  fracture  toughness 
curve  was  initially  codified  in 
Appendix  G  to  Section  XI  of  the  ASME 
Code  in  1974  to  provide  a  conservative 
representation  of  RPV  material  fracture 
toughness.  This  initial  conservatism  was 
necessary  due  to  the  limited  knowledge 
of  RF^  material  behavior  in  1974. 
However,  additional  knowledge  has 
been  gained  about  RPV  materials  which 
demonstrates  that  the  lower  bound  on 
fracture  toughness  provided  by  the  Kia 
fractiu«  toughness  curve  is  well  beyond 
the  margin  of  safety  required  to  protect 
the  public  health  and  safety  from 
potential  RPV  failure.  In  addition,  the 
P-T  limit  curves  based  on  the  Kic 
fracture  toughness  ciuve  will  enhance 
overall  plant  safety  by  minimizing 
challenges  to  operators  since 
requirements  for  maintaining  a  high 
vessel  temperature  during  pressure 
testing  would  be  lessened.  Personnel 
safety  would  also  be  enhanced  because 
of  the  corresponding  lower  temperatures 
which  would  exist  inside  containment 
as  leakage  walkdown  inspections  are 
conducted. 

In  summary,  the  ASME  Section  XI. 
Appendix  G.  procedure  was 
conservatively  developed  based  on  the 
level  of  knowledge  existing  in  1974 
concerning  RPV  materials  and  the 
estimated  effects  of  operation.  Since 
1974,  the  level  of  knowledge  about  these 
topics  has  been  greatly  expanded.  The 
NRC  staff  has  determined  that  this 
increased  knowledge  permits  relaxation 
of  the  ASME  Section  XI.  Appendix  G, 
requirements  by  application  of  ASME 
Code  Case  N-640,  while  maintaining, 
piu^uant  to  10  CFR  50.12(a)(2){ii),  the 
underlying  purpose  of  the  NRC 
regulations  to  ensure  an  acceptable 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
exemption  request  submitted  by  TVA 
and  has  concluded  that  the  application 


of  the  technical  provisions  of  the  ASME 
Code  Case  N-640  provides  sufficient 
margin  in  the  development  of  RPV  P-T 
limit  curves  for  BFN  2  and  3  such  that 
the  underlying  purpose  of  the  NRC 
regulations  continues  to  be  met  to 
ensiire  an  acceptable  margin  of  safety. 

3.0    Discussion 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50,  when 
(1)  the  exemptions  are  authorized  by 
law.  will  not  present  an  imdue  risk  to 
public  health  or  safety,  and  are 
consistent  with  the  conmion  defense 
and  security;  and  (2)  when  special 
circimistances  are  present. 

The  staff  has  determined  that  an 
exemption  would  be  required  to 
approve  the  use  of  Code  Case  N-640. 
"The  staff  examined  the  licensee's 
rationale  to  support  the  exemption 
request  and  concurred  that  the  use  of 
the  Code  Case  would  meet  the 
underlying  purpose  of  the  regulations. 
Based  upon  a  consideration  of  the 
conservatism  that  is  explicitly 
incorporated  into  the  methodologies  of 
10  CFR  part  50.  appendix  G,  appendix 
G  of  the  Code,  and  Regulatory  Guide 
1.99,  Revision  2,  the  staff  concludes  that 
application  of  the  Code  Case  as 
described  woiUd  provide  an  adequate 
margin  of  safety  against  brittle  failure  of 
the  RPV.  This  conclusion  is  also 
consistent  with  the  determinations  that 
the  staff  has  reached  for  other  licensees 
imder  similar  conditions  based  on  the 
same  considerations. 

The  staff  has  examined  the  licensee's 
rationale  to  support  the  exemption 
request  and  concludes  that  the 
exemption  under  the  special 
circumstances  of  10  CFR  50.12(a)(2)(ii) 
is  appropriate  and  that  the  methodology 
of  Code  Case  N-640  may  be  used  to 
revise  the  P-T  limits  for  the  BFN  2  and 
3  RPVs  such  that  the  imderlying 
purpose  of  10  CFR  part  50,  appendix  G. 
continues  to  be  met  to  ensure  an 
acceptable  margin  of  safety. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  Also,  special 
circumstances  are  present.  Therefore, 
the  Commission  hereby  grants  the 
Tennessee  Valley  Authority  an    , 
exemption  from  the  requirements  of  10 
CFR  50,  appendix  G,  for  Browns  Ferry 
Plant,  Units  2  and  3. 


Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
hiunan  envirorunent  (67  FR  11721). 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  March,  2002. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-7797  Filed  3-29-02:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  134th 
meeting  on  April  16-18,  2002,  at  11545 
Rockville  Pike,  Rockville,  Maryland, 
Room  T-2B3. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Tuesday,  April  16,  2002 

A.  12:30— 12:40  P.M.:  Opening 
Statement  (Open) — The  Chairman  will 
open  the  meeting  with  brief  opening 
remarks,  outline  the  topics  to  be 
discussed,  and  indicate  several  items  of 
interest. 

B.  12:40—3:30  P.M.:  High-Level  Waste 
Risk  Insights  Initiative  (Open) — The 
Committee  will  hear  A  presentation  by 
the  NRC  staff  on  the  preliminary  results 
of  its  risk  insights  initiative. 

C.  3:45 — 4:45  P.M.:  Amendment  to  10 
CFR  part  63  (Open)— The  NRC  staff  will 
provide  a  briefing  on  its  final 
rulemaking  amendment  to  Part  63  on 
the  probability  for  "Unlikely  Events"  at 
the  proposed  Yucca  Mountain  high- 
level  waste  repository  site. 

D.  4:45—6:00  P.M.:  Preparation  of 
ACNW  Reports  (Open)— The  Committee 
will  discuss  proposed  reports  on  the 
following  topics. 

•  High-Level  Waste  Risk  Insights 
Initiative 

•  Amendment  to  10  CFR  part  63 
"Unlikely  Events"— Final  Rule 

•  Update  on  Igneous  Activity 
including  Performance  Assessment 
Analyses 

•  HLW  Performance  Assessment 
Sensitivity  Studies 

Wednesday.  April  1 7,  2002 

E.  8:30 — 8:35  A.M.:  Opening  Remarks 
by  the  ACNW  Chairman  (Open)— The 
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ACNW  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

F.  8:35— 10:00  A.M.:  Final 
Radionuclide  Transport  Research  Plan 
(Open) — Representatives  from  the  Office 
of  Nuclear  Regulatory  Research  will 
brief  the  Committee  on  its  final  research 
plan  on  Radionuclide  Transport  in  the 
Environment. 

G.  10:15— 12:00  Noon:  ACNW  2002 
Action  Plan  (Open)— The  Committee 
vdll  discuss  a  draft  of  its  2002  Action 

Plan. 

H.  1  KM)— 2:45  P.M.:  Site 
Recommendation — License  Application: 
Path  Forward  (Open) — ^The  Committee 
will  hear  a  presentation  from  the  DOE 
on  its  proposed  plans  to  move  forward 
from  the  submission  of  the  Yucca 
Moimtain  Site  Recommendation. 

/.  3:00 — i:30  P.M.:  Yucca  Mountain 
Review  Plan,  Revision  2  (Open) — The 
Committee  will  discuss  its  template  to 
conduct  an  audit  of  the  Yucca  Mountain 
Review  Plan,  Revision  2. 

J.  4:30 — 6:00  P.M.:  Preparation  of 
ACNW  Reports  (Open)— The  Committee 
will  discuss  proposed  reports  on  the 
following  topics: 

•  High-Level  Waste  Risk  hisights 
Initiative 

•  Amendment  to  10  CFR  part  63 
"Unlikely  Events"— Final  Rule 

•  Update  on  Igneous  Activity 
including  Performance  Assessment 

Analyses 

•  HLW  Performance  Assessment 

Sensitivity  Studies 

•  Final  Research  Plan  on 
Radionuclide  Transport  in  the 
Environment 

Thursday,  April  18,  2002 

K.  8:30 — 8:35  A.M.:  Opening  Remarks 
by  the  ACNW  Chairman  (Open)— The 
ACNW  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

L.  8:35—11:45  A.M.:  Preparation  of 
ACNW  Reports  (Open)— The  Committee 
will  continue  its  discussion  of  proposed 
ACNW  reports. 

M.  11 :45 — 12:00  Noon:  Miscellaneous 
(Open) — ^The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  3.  2001  (66  FR  50461).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 


that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Howard  J.  Larson,  ACNW 
(Telephone  301/415-6805),  between 
8:00  A.M.  and  4:00  P.M.  EST.  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  schedule  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  will  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the 
time  to  be  set  aside  for  taking  pictures 
may  be  obtained  by  contacting  the 
ACNW  office,  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACNW  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  notify  Mr. 
Howard  J.  Larson  as  to  their  particular 
needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr.  Howard  J. 
Larson. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  for  downloading  or  viewing  on 
the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  wishing  to  use 
this  service  for  observing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown,  ACNW  Audiovisual  Technician 
(301/415-8066),  between  7:30  a.m.  and 
3:45  p.m.  EST  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videoteleconferencing 
services  is  not  guaranteed. 

Dated:  March  26,  2002. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  02-7794  Filed  3-29-02;  8:45  am) 

BKiJNG  CODE  7990-01-4> 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Meeting  on  Planning  and 
Procedures;  Notice  of  Meeting 

The  ACNW  will  hold  a  Planning  and 
Procedures  meeting  on  April  16,  2002, 
Room  T-2B1, 11545  Rockville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACNW,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  April  16, 2002-8:30  a.m.- 
10:30  p.m. 

The  Committee  will  discuss  proposed 
ACNW  activities  and  related  matters. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
conciirrence  of  the  Chairman;  written 
statements  will  be  accepted  and  made 
available  to  the  Committee.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible ,  so  that  appropriate 
arrangements  can  be  made. " 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  Designated  Federal  Official.  Howard 
J.  Larson  (telephone:  301/415-6805) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
changes  in  schedule  that  may  have 
occurred. 


? I -I     D. 
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Dated:  March  26,  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  02-7795  Filed  3-29-02;  8:45  am) 
I  CODE  7S80-01-P 


BlUJNGi 


POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

Board  Votes  to  Close  March  26,  2002, 
Meeting 


I  By  telephone  vote  on  March  26,  2002, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  voted  unanimously 
to  close  to  public  observation  its 
meeting  held  in  Washington,  DC,  vie 
teleconference.  The  Board  determined 
that  prior  public  notice  was  not 
possible. 

rrEM  considered:  l.  strategic  Planning. 

GENERAL  COUNSEL  CERTIFICATION:  The 

General  Counsel  of  the  United  States 
Postal  Service  has  certified  that  the 
meeting  was  properly  closed  under  the 
Government  in  the  Sunshine  Act. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  William  T. 
Johnstone,  at  (202)  268-4800. 

William  T.  Johnstone, 

Secretary. 

[FR  Doc.  02-7934  Filed  3-28-02;  2:30  pm) 

BILUNG  COOC  7710-12-M 


POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

TIMES  AND  DATES:  12:00  p.m.,  Monday, 
April  8,  2002;  8:30  a.m.,  Tuesday,  April 
9.  2002. 

PLACE:  Washington,  D.C.,  at  U.S.  Postal 

Service  Headquarters,  475  L'Enfant 

Plaza,  S.W.,  in  the  Benjamin  Franklin 

Room. 

STATUS:  April  8—12:00  p.m.  (Closed); 

April  9 — 8:30  a.m.  (Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday,  April  8 — 12:00  p.m.  (Closed) 

1 .  Financial  Performance. 

2.  Confirm. 

3.  Postal  Rate  Commission  Opinion 
and  Recommended  Decision  in  Docket 
No.  R2001-1,  Omnibus  Rate  Case. 

4.  Strategic  Planning^ 

5.  Personnel  Matters  and 
Compensation  Issues. 


Tuesday,  April  9—8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
March  4-5,  2002. 

2.  Remarks  of  the  Postmaster  General 
and  CEO. 

3.  Fiscal  Year  2001  Comprehensive 
Statement  on  Postal  Operations. 

4.  Quarterly  Report  on  Financial 
Results. 

5.  Quarterly  Report  on  Service 
Performance. 

6.  Alternate  Dispute  Resolution. 

7.  Capital  Investment. 

a.  Postal  Automated  Redirection' 
System  (PARS),  Phase  1. 

8.  Tentative  Agenda  for  the  May  6-7, 
2002,  meeting  in  Washington,  DC. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  T.  Johnstone,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfant 
Plaza,  SW.,  Washington,  DC  20260- 
1000.  Telephone  (202)  268-4800. 

William  T.  Johnstone, 

Secretary. 

[FR  Doc.  02-7935  Filed  3-28-02;  2:30  pm] 

BILLING  CODE  7nO-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension 
Rule  15g-2;  SEC  File  No.  270-381;  OMB 
Control  No.  3235-0434 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Seciirities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
simimarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

The  "Penny  Stock  Disclosure  Rules" 
(Rule  15g-2, 17  CFR  240.15g-2)  require 
broker-dealers  to  provide  their 
customers  with  a  risk  disclosure 
docimient,  as  set  forth  in  Schedule  15G, 
prior  to  their  first  non-exempt 
transaction  in  a  "penny  stock".  As 
amended,  the  rule  requires  broker- 
dealers  to  obtain  written 
acknowledgement  from  the  customer 
that  he  or  she  has  received  the  required 
risk  disclosure  document.  The  amended 
rule  also  requires  broker-dealers  to 
maintain  a  copy  of  the  customer's 


written  acknowledgement  for  at  least 
three  years  following  the  date  on  which 
the  risk  disclosure  document  was 
provided  to  the  customer,  the  first  two 
years  in  an  accessible  place. 

The  risk  disclosure  documents  are  for 
the  benefit  of  the  customers,  to  assure 
that  they  are  aware  of  the  risks  of 
trading  in  "penny  stocks"  before  they 
enter  into  a  transaction.  The  risk 
disclosure  documents  are  maintained  by 
the  broker-dealers  and  may  be  reviewed 
during  the  course  of  an  examination  by 
the  Commission.  The  Commission 
estimates  that  there  are  approximately 
270  broker-dealers  subject  to  Rule  15g- 
2,  and  that  each  one  of  these  firms  will 
process  an  average  of  three  new 
customers  for  "penny  stocks"  per  week. 
Thus  each  respondent  will  process 
approximately  156  risk  disclosure 
documents  per  year.  The  staff  calculates 
that  (a)  the  copying  and  mailing  of  the 
risk  disclosure  document  should  take  no 
more  than  two  minutes  per  customer, 
and  (b)  each  customer  should  take  no 
more  than  eight  minutes  to  review,  sign, 
and  retiuu  the  risk  disclosure 
document.  Thus,  the  total  ongoing 
respondent  burden  is  approximately  10 
minutes  per  response,  or  an  aggregate 
total  of  1,560  minutes  per  respondent. 
Since  there  are  270  respondents,  the 
annual  burden  is  421,200  minutes 
(1,560  minutes  per  each  of  the  270 
respondents),  or  7,020  hours.  In 
addition,  broker-dealers  will  inctir  a 
recordkeeping  burden  of  approximately 
two  minutes  per  response.  Thus  each 
respondent  will  inciu-  a  recordkeeping 
burden  of  312  (156  x  2)  minutes  per 
year,  and  respondents  as  a  group  will 
incur  an  aggregate  annual  recordkeeping 
burden  of  1,404  hours  (270  x  312/60). 
Accordingly,  the  aggregate  annual  hour 
biutlen  associated  with  Rule  15g-2  is 
8,424  hours  (7,020  +  1,404). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  conmients  and  suggestions  submitted 
in  writing  vdthin  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
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Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street. 
NW,  Washington.  DC  20549. 

Dated:  March  22.  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-7753  Filed  3-29-02:  8:45  am) 
HtLMQ  COM  WlO-OI-r 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Conunent  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington.  DC 
20549 

Extensions 
Regulation  D  and  Form  D;  OMB  Control 
No.  3235-0076:  SEC  File  No.  270-72 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Form  D  sets  forth  r\iles  governing  the 
limited  offer  and  sale  of  securities 
without  Securities  Act  registration. 
Those  relying  on  Regulation  D  must  file 
Form  D.  The  purpose  of  the  Form  D 
notice  is  to  collect  empirical  data, 
which  provides  a  continuing  basis  for 
action  by  the  Commission  either  in 
terms  of  amending  existing  rules  and 
regulations  or  proposing  new  ones.  In 
addition,  the  form  allows  the 
Commission  to  elicit  information 
necessary  in  assessing  the  effectiveness 
of  Regulation  D  and  Section  4(6)  as 
capital-raising  devices  for  all 
businesses.  Form  D  information  is 
required  to  obtain  or  retain  benefits 
imder  Regulation  D.  Approximately 
13,518  issuers  file  Form  D  and  it  takes 
approximately  16  hours  to  prepare.  It  is 
estimated  that  90%  of  the  216.288 
biirden  hours  (194,659  hours)  is 
prepared  by  the  company.  Finally. 
persons  who  respond  to  the  collection 
of  information  contained  in  Form  D  are 
not  required  to  respond  unless  the 
collection  of  information  displays  a 
currently  valid  control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room  10102. 


New  Executive  Office  Buildiiig. 
Washington.  DC  20503;  and  (ii)  Michael 
E.  Bartell.  Associate  Executive  Director. 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.  Washington.  DC 
20549.  Conunents  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  March  25,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  02-7751  Filed  3-29-02;  8:45  ami 
BN^MQ  COM  M1»-ei-# 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services.  Washington,  DC 
20549 

Extension 
Rule  15C2-11;  SEC  File  No.  270-196;  OMB 
Control  No.  3235-0202 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Secxirities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

The  Commission  adopted  Rule  15c2- 
11 '  (Rule  15C2-11  or  Rule)  in  1971 
under  the  Securities  Exchange  Act  of 
1934  2  (Exchange  Act)  to  regulate  the 
initiation  or  resumption  of  quotations  in 
a  quotation  medium  by  a  broker-dealer 
for  over-the-counter  (OTC)  securities. 
The  Rule  was  designed  primarily  to 
prevent  certain  manipulative  and 
fraudulent  trading  schemes  that  had 
arisen  in  connection  with  the 
distribution  and  trading  of  imregistered 
securities  issued  by  shell  companies  or 
other  companies  having  outstanding  but 
infrequently  traded  securities.  Subject  to 
certain  exceptions,  the  Rule  prohibits 
brokers-dealers  from  publishing  a 
quotation  for  a  security,  or  submitting  a 
quotation  for  pubUcation.  in  a  quotation 
medium  unless  they  have  reviewed 
specified  information  concerning  the 
security  and  the  issuer. 

In  FeDruary  1998.  the  Commission 
proposed  amendments  to  strengthen  the 
Rule's  focus  on  abuses  associated  with 
microcap  securities.  ^  In  response  to 


comments  on  the  proposal,  the 
Commission  reproposed  amendments  to 
Rule  15C2-11  to  tailor  its  provisions  to 
cover  those  kinds  of  quotations  and 
securities  that  we  believe  are  more 
likely  to  be  the  subject  of  microcap 
abuses.* 

Under  these  reproposed  amendments, 
the  Rule  will  no  longer  apply  to 
securities  of  larger  issuers  or  those 
securities  that  have  a  substantial  trading 
price  or  value  of  average  daily  trading 
volume.  In  addition,  the  Rule  will  only 
cover  priced  quotations,  except  in  the 
case  of  the  first  quotation  for  a  covered 
OTC  security.  The  Commission  has  also 
proposed  several  revisions  that  require 
broker-dealers  to  obtain  more 
information  about  non-reporting  issuers, 
ease  the  Rule's  recordkeeping 
requirements  when  broker-dealers  can 
electronically  access  information  about 
reporting  issuers,  and  promote  greater 
access  to  issuer  information  by 
customers  and  other  broker-dealers. 
Because  these  proposed  refinements 
will  significantly  revise  the  Rule's 
scope,  we  are  publishing  them  to  give 
interested  persons  an  opportunity  to 
provide  us  with  their  comments  and 
views. 

The  information  required  to  be 
reviewed  is  submitted  by  the 
respondents  to  the  National  Association 
of  Securities  Dealers  Regulation 
("NASDR")  on  Form  211  for  review  and 
approval.  Based  on  information 
provided  by  the  NASDR  and  the  Pink 
Sheets  LLC.  it  is  estimated  that  as  of 
January  4.  2002,  there  were 
approximately  1,876  covered  OTC 
securities  quoted  exclusively  in  the  OTC 
Bulletin  Board.  3,942  quoted 
exclusively  in  the  Pink  Sheets,  and 
1,889  duaUy  quoted  on  both  for  a  total 
of  7.707  covered  OTC  securities.^ 
However,  we  believe  that  approximately 
10%  (771)  of  these  securities  would  not 
be  subject  to  the  Rule,  based  on  the 
exceptions  that  are  included  in  this 
reproposing  Release  and  therefore 
approximately  6.936  securities  would  be 
subject  to  the  Rule.^ 

According  to  NASDR  estimates,  we 
also  believe  that  approximately  1.271 
new  applications  from  broker-dealers  to 
initiate  or  resume  publication  of 
covered  OTC  securities  in  the  OTC 
Bulletin  Board  and/or  the  Pink  Sheets  or 


M7CFR240.15C2-11. 
2  15U.S.C78artsmj. 

>  Securities  Exchange  Act  Release  No.  39670 
(February  17. 1998)  (Proposing  Release). 


«  Securities  Exchange  Act  Release  No.  41110 
(March  2, 1999)  (Reproposing  Release). 

'  Although  there  may  be  covered  OTC  securities 
quoted  in  other  quotation  mediums,  the  empirical 
data  to  include  them  in  these  estimations  is  not 
readily  available. 

0  Because  the  reproposal  excludes  debt  securities, 
there  is  no  need  to  include  the  debt  securities 
quoted  in  the  Yellow  Sheets  in  these  burden 
estimates. 


tlA^.R 
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other  quotation  mediums  were 
approved  by  the  NASDR  for  the  2001 
c^endar  year.  We  estimate  that  75%  of 
the  covered  OTC  securities  were  issued 
by  reporting  issuers,  while  the  other 
25%  were  issued  by  non-reporting 
issuers.  We  also  estimate  that  broker- 
dealers  publish  priced  quotations  for 
approximately  90%  of  the  covered  OTC 
securities  quoted  in  the  OTC  Bulletin 
Board  and  publish  priced  quotes  for 
about  43%  of  the  covered  OTC 
securities  quoted  in  the  Pink  Sheets. 
According  to  NASDR  and  Pink  Sheets 
estimates,  we  believe  that,  on  average, 
there  are  approximately  4.3  broker- 
dealers  publishing  priced  quotations  for 
each  covered  OTC  security,  and  that  at 
any  given  time  there  are  approximately 
400  broker-dealers  that  submit  priced 
quotations  for  covered  OTC  securities. 
Finally,  the  Reproposed  Rule's 
transition  provision  would  not  subject 
the  broker-dealers  quoting  the  securities 
of  the  estimated  6.936  potentially 
covered  securities  currently  quoted  to 
the  Rule  imtil  the  annual  review 
requirement  is  triggered.  Therefore,  only 
those  new  applications  that  are 
submitted  after  the  reproposals  become 
effective  would  be  subject  to  the  initial 
review  requirement. 

Because  the  reproposed  amendments 
would  require  the  first  broker-dealer 
publishing  a  quotation  (priced  or 
unpriced)  for  a  particular  security  to 
collect  issuer  inifonnation,  we  believe 
that  during  the  first  year  after  the 
reproposed  amendments  are  effective, 
broker-dealers  that  are  publishing  the 
first  quotations  (whether  priced  or 
unpriced)  for  covered  OTC  securities  in 
the  aggregate  would  have  to  conduct 
approximately  1,143  initial  reviews  of 
issuer  information.  This  estimate  is 
based  on  the  assumption  that  the 
NASDR  will,  in  the  first  year  after  the 
reproposals  become  effective,  approve 
approximately  10%  fewer  Form  211 
filings  than  the  1.271  approved  in  2001. 
We  believe  that  it  will  take  a  broker- 
dealer  about  4  hoius  to  collect,  review, 
record,  retain,  and  supply  to  the  NASDR 
the  information  pertaining  to  a  reporting 
issuer,  and  about  8  hours  to  collect, 
review,  record,  retain,  and  supply  to  the 
NASDR  the  information  pertaining  to  a 
non-reporting  issuer. 

We  tnerefore  estimate  that  broker- 
dealers  who  are  the  first  to  publish  the 
first  quote  for  a  covered  OTC  security  of 
a  reporting  issuer  will  require  3,813 
hours  (1.271  x  75%  x  4)  to  collect, 
review,  record,  retain,  and  supply  to  the 
NASDR  the  information  required  by  the 
Rule  as  reproposed.  We  estimate  that 
after  the  reproposals  have  become 
effective  the  broker-dealers  who  are  the 
irst  to  publish  the  first  quote  for  a 


covered  OTC  seciuity  of  a  non-reporting 
issuer  (priced  or  unpriced)  will  require 
2,542  hours  (1,271  x  25%  x  8)  to  collect, 
review,  record,  retain,  and  supply  to  the 
NASDR  the  information  required  by  the 
Rule.  We  therefore  estimate  the  total 
annual  burden  hours  for  the  first  broker- 
dealers  to  be  6,355  houi^  (3,813  -»- 
2,542). 

The  Rule  also  would  require  an 
annual  review  for  broker-dealers 
publishing  priced  quotations  for 
covered  OTC  securities.  We  have 
estimated  that  each  issuer  is  quoted  by 
about  4.3  broker-dealers.  We  are 
assuming  that  of  the  universe  of 
approximately  6,936  potentially  affected 
covered  OTC  securities,  broker-dealers 
would  publish  priced  quotations  for 
approximately  90%  of  the  OTC  Bulletin 
Board  securities  or  3,049  securities 
((3,765  x.90%)  X  90%)  and  for  43%  of 
the  Pink  Sheet  securities  or  1525 
securities  ((3.942  x  90%)  x  43%).  ^ 
Therefore,  we  estimate  that  priced 
quotations  will  be  published  for 
approximately  4,574  (3,049  +  1.525) 
covered  OTC  securities.  Given  that 
about  75%  of  OTC  stocks  are  issued  by 
reporting  issuers  and  the  other  25%  by 
non-reporting  issuers,  and  that  it  would 
take  a  broker-dealer  4  and  8  hours, 
respectively,  to  meet  the  requirements 
of  the  reproposed  Rule  for  these  issuers, 
we  estimate  the  burden  hours  as 
follows:  for  reporting  issuers  we 
estimate  approximately  58.996  hours 
(3.430  X  4.3  x  4),  and  for  non-reporting 
issuers  we  estimate  approximately 
39.319  hours  (1,143  x  4.3  x  8). 
Therefore,  we  estimate  the  total  annual 
paperwork  burden  hours  for  all  broker- 
dealers  to  be  104,670  hoius  (6,355  + 
58,996  +  39,319). 

Regarding  the  burden  on  issuers  to 
provide  broker-dealers  with  the  required 
information,  we  believe  that  the  2,202 
issuers  of  covered  OTC  securities  (based 
on  our  estimate  that  75%  of  the  6,936 
potentially  covered  OTC  securities  are 
reporting  issuers)  will  not  bear  any 
additional  hourly  burdens,  imder  the 
reproposed  amendments  because  these 
issuers  already  report  the  required 
information  to  the  Commission  through 
mandated  periodic  filings.  Further, 
reporting  issuer  information  is  widely 
available  to  broker-dealers  through  a 
variety  of  media.  However,  non- 
reporting  issuer  information  is  not 
widely  available.  Consequentiy,  these 
issuers  must  provide  the  information 
required  by  the  reproposed  amendments 
to  requesting  broker-dealws  before 


'  Some  securities  have  priced  quotations 
published  in  both  of  these  quotation  systems.  To 
avoid  double  counting,  such  securities  are  counted 
as  OTC  Bulletin  Board  securities. 


quotations  in  their  securities  can  be 
published.  We  believe  that  the  1.734 
issuers  of  non-reporting  covered  OTC  . 
securities  (based  on  an  estimate  that 
25%  of  the  6,936  potentially  covered 
OTC  securities  are  non-reporting )  will 
spend  an  average  of  9  hours  each  to 
collect,  prepare,  and  supply  the 
information  required  by  the  proposal  to 
the  first  broker-dealer  that  requests  this 
information.  Thereafter,  we  estimate 
that  it  will  take  an  average  of  1  hour  for 
an  issuer  to  provide  the  same 
information  to  the  remaining  3.3  broker- 
dealers  that  request  the  information. 
Accordingly,  we  estimate  that  1.734 
non-reporting  issuers  annually  will 
incur  15.606  hours  (1.734  X  9  X  1)  to 
comply  with  the  first  broker-dealer's 
request  for  information,  and  5.722  hours 
(1.734  X 1  X  3.3)  to  comply  with  the 
subsequent  3.3  broker-dealer  requests 
for  an  annual  total  of  21.328  burden 
hours  (15.606  +  5,722).  On  average, 
therefore,  each  non-reporting  issuer 
would  spend  approximately  12.3 
burden  hours  (21.328/1.734)  per  year  to 
comply  with  these  requests. 

We  estimate  the  collection  of 
information  will  require  approximately 
125,998  biu-den  hours  annually  (104.670 
+  21,328)  from  approximately  2,134 
respondents  (400  broker-dealers  and 
1,734  issuers). 

Subject  to  certain  exceptions,  the  Rule 
prohibits  brokers-dealers  from 
publishing  a  quotation  for  a  security,  or 
submitting  a  quotation  for  publication, 
in  a  quotation  medium  unless  they  have 
reviewed  specified  information 
concerning  the  security  and  the  issuer. 
The  broker-dealer  is  required  to  retain 
the  information  for  three  years,  the  first 
two  years  in  an  easily  accessible  place. 
The  broker-dealer  must  also  make  the 
information  reasonably  available  upon 
request  to  any  person  expressing  an 
interest  in  a  proposed  transaction  in  the 
security  with  such  broker  or  dealer.  The 
collection  of  information  that  is 
submitted  to  the  NASDR  for  review  and 
approval  is  currentiy  not  available  to  the 
public  from  tiie  NASDR. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currentiy  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
thB  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  10202, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
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Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW,  Washington.  DC 
20549.  Comments  must  be  submitted  to 
0MB  within  30  days  of  this  notice. 

Dated:  lanuary  31,2002. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  02-7752  Filed  3-2&-02;  8:45  am] 

NLLMO  COM  tOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaiMM  No.  35-27511] 

Rllngs  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Art") 

March  26.  2002. 

Notice  is  hereby  given  that  the 
following  fihng(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  AH 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration{s)  for 
complete  statements  of  the  proposed 
transaction{s)  summarized  below.  The 
application{s)  and/or  declaration(s)  and 
any  amendment(s)  is/ are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  16,  2002  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant{s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  April  16.  2002,  the 
application(s)  and/ or  declaration(s).  as 
filled  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Pepco  Holdings  Inc.,  et  oL  (70-9913) 

Pepco  Holdings,  hic.  ("PHI"),  a 
Delaware  corporation  and  its  parent 
company.  Potomac  Electric  Power 
Company  ("Pepco"),  a  public  utility 
company;  POM  Holdings,  Inc.  ("POM"), 
a  holding  company  subsidiary  of  Pepco; 
Pepco  Energy  Services,  a  service 
company  subsidiary  of  Pepco;  Pepco's 
direct  and  indirect  nonutility 
subsidiaries  ("Pepco  Nonutilities").  all 


located  at  1900  Pennsylvania  Avenue 
NW,  Washington.  DC  20068;  and 
Conectiv,  a  Delaware  corporation  and  a 
registered  public  utility  holding 
company.  Conectiv  Resource  Partners, 
Inc.  ("CRP"),  a  service  company 
subsidiary  of  Conectiv  and  Conectiv's 
direct  and  indirect  nonutility 
subsidiaries  ("Conectiv  Nonutilities") 
located  at  800  King  Street.  Wilmington, 
Delaware  19801.  (collectively. 
"Applicants"),  have  filed  a  joint 
application-declaration  ("Application") 
under  sections  5.  6(a),  7,  9(a),  10,  12(b). 
12(c),  13(b),  32  and  33  of  the  Act,  and 
rules  42,  43.  45,  46.  52.  53.  54.  80-88, 
90  and  91. 

I.  Introduction 

Applicants  request  authority  for 
transactions  associated  with  the 
acquisition  of  Conectiv  and  Pepco  by 
PHI  ("Transaction").  Applicants 
propose  that  upon  the  satisfaction  of 
certain  conditions,  including  receipt  of 
all  necessary  regulatory  approvals. 
Pepco  and  Conectiv  will  become 
subsidiaries  of  PHI.  PHI  was 
incorporated  under  the  laws  of 
Delaware  on  February  9.  2001.  as  a 
direct,  wholly  owned  subsidiary  of 
Pepco  to  become  the  parent  company  of 
Pepco  and  Conectiv.  After 
consummation  of  the  Transaction.  PHI 
will  register  as  a  public  utility  holding 
company  under  section  5  of  the  Act  and 
maintain  its  headquarters  in 
Washington.  DC. 

n.  Summary  of  Requests 

Applicants  request  authorization  in 
the  Merger  Application  for  PHI  to  form 
two  wholly  owned  subsidiaries  that  will 
merge  with  and  into  Pepco  and  Conectiv 
("Mergers").  Pepco  stockholders  will 
receive  one  share  of  PHI's  common 
stock  for  each  share  of  Pepco  common 
stock  held  prior  to  the  Mergers. 
Conectiv  common  stockholders  and 
Class  A  common  stockholders  will 
receive  either  cash  or  PHI  common 
stock,  subject  to  proration,  in  order  that 
the  aggregate  consideration  paid  to  all 
Conectiv  stockholders  wrill  be  fifty 
percent  cash  and  fifty  percent  stock.  As 
a  result  of  the  Transaction,  all  of  the 
outstanding  shares  of  common  stock  of 
PHI  will  be  held  by  the  former 
stockholders  of  Conectiv  and  Pepco  and 
each  share  of  each  other  class  of  capital 
stock  of  Conectiv  and  Pepco  shall  be 
unaffected  and  remain  outstanding. 

Upon  completion  of  the  Merger.  PHI 
will  own.  directly  or  indirectly,  all  of 
the  issued  and  outstanding  common 
stock  of  six  public  utility  subsidiary 
companies:  Pepco.  Atlantic  City  Electric 
Company  ("ACE"),  Delmarva  Power  & 
Light  Company  ("Dehnarva").  Conectiv 


Delmarva  Generation.  Inc.  ("CDG"), 
Conectiv  Pennsylvania  Generation.  Inc. 
("CPGI")  and  Conectiv  Atlantic 
Generation.  LLC  ("CAG").  PHI  also  will 
hold,  directly  or  indirectly,  all  of  the 
nonutility  subsidiaries  and  investments 
currently  owned  by  Pepco  and  Conectiv 
("PHI  Nonutilities"). 

In  addition.  Applicants  request:  (i)  To 
retain  the  nonutility  businesses  and 
subsidiaries  of  Pepco  and  Conectiv;  (ii) 
to  retain  Conectiv's  gas  operations 
("Conectiv  Gas  System");  (iii)  following 
a  transition  period,  to  either  (a)  extend 
the  role  of  CRP  as  a  system  service 
company  to  provide  services  to  all 
associate  companies  in  the  PHI  system 
or  (b)  form  a  new  system  service 
company  as  a  direct  subsidiary  of  PHI; 
(iv)  to  deviate  from  the  "at  cost" 
standards  of  the  Act  with  respect  to 
services  provided  to  certain 
subsidiaries;  (v)  to  reorganize  PHI's  . 
direct  and  indirect,  wholly  owned, 
nonutility  subsidiaries  without  the  need 
to  seek  further  Commission 
authorization,  (vi)  to  enter  into  a  tax 
allocation  agreement  and  (vii)  to  engage 
in  energy-related  activities  outside  of 
the  United  States. 

m.  Parties  to  the  Transaction 

A.  Pepco 

Pepco  is  a  public  utility  company 
within  the  meaning  of  the  Act.  Pepco 
transmits  and  distributes  electric  energy 
to  1.9  million  people  in  Washington  DC 
and  major  portions  of  Prince  George's 
and  Montgomery  coimties  in  suburban 
Maryland.  Pepco  is  regulated  as  a  public 
utility  in  Washington  DC,  Maryland, 
and.  to  a  limited  extent,  in  Pennsylvania 
and  Virginia  where  it  owns  transmission 
lines  and  other  jurisdictional  assets. 

Pepco's  transmission  facilities  are 
intercormected  with  those  of  other 
transmission  owners  that  are  members 
of  PJM,  an  Independent  System 
Operator  ("ISO")  approved  by  the 
Federal  Energy  Regulatory  Commission 
("FERC").  PJM  administers  all 
transmission  service  within  the  PJM 
region.  Pepco  has  an  investment  in  the 
Keystone-Conemaugh  500kV  system 
("EHV")  that  traverses  most  of 
Pennsylvania. 

Pepco  is  also  engaged  in  the  sale  of 
electricity,  natural  gas  and 
telecommimications  in  markets 
throughout  the  mid- Atlantic  region 
through  its  wholly  owned  nonutility 
subsidiary,  POM.  In  May  1999.  Pepco 
reorganized  its  nonutility  subsidiaries 
into  two  major  operating  groups  to 
compete  for  market  share  in  deregulated 
markets.  As  part  of  the  reorganization, 
POM  was  created  as  the  parent  company 
of  its  two  wholly  owned  subsidiaries, 
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Potomac  Capital  Investment  Corporation 
("PCI")  and  Pepco  Energy  Services,  Inc. 
("Energy  Services"). 

Potomac  Electric  Power  Company 
Trust  I  ("Trust"),  a  Delaware  statutory 
business  trust,  and  Edison  Capital 
Reserves  Corporation  ("Edison"),  a 
Delaware  investment  holding  company, 
are  also  wholly  owned  subsidiaries  of 
Pepco.' 

For  its  utility  operations.  Pepco 
reported  total  assets  of  $5,010.0  million, 
utility  operating  revenues  of  $1,723.5 
million  (excluding  $29.3  million  gain  on 
divestiture  of  generation  assets  during 
the  year)  and  net  income  of  $194.2 
million  for  the  year  ended  December  31, 
2001.  PCI  reported  total  assets  of 
$1,298.8  million,  operating  revenues  of 
$112.2  million  and  net  loss  of  $(36.1) 
million  for  the  year  ended  December  31. 
2001.  Energy  Services  reported  total 
assets  of  $211.8  million,  operating 
revenues  of  $643.9  million  and  net 
income  of  $10.3  million  for  the  year 
ended  December  31.  2001. 

B.  Conectiv 

Conectiv  is  a  registered  holding 
company  imder  the  Act  and  a  Delaware 
corporation.  2  Conectiv  owns  all  of  the 
outstanding  conunon  stock  of  Delmarva, 
a  Delaware  and  Virginia  corporation, 
and  of  ACE,  a  New  Jersey  corporation. 
Delmarva  and  ACE  are  Conectiv's 
largest  public  utility  subsidiaries  and 
deliver  electricity  to  customers  under 
the  trade  name  Conectiv  Powct 
Delivery.  Delmarva  provides  electric 
service  in  Delaware.  Maryland,  and 
Virginia  and  natural  gas  service  in 
northern  Delaware.  Delmarva's 
regulated  electric  service  area  has  a 
population  of  approximately  1.2  million 
and  covers  an  area  of  about  6.000  square 
miles  on  the  Delmarva  Peninsula. 
Delmarva  delivers  natural  gas  through 
its  gas  transmission  and  distribution 
systems  to  approximately  110,800 


customers  in  a  service  territory  that 
covers  about  275  square  miles  in 
northern  Delaware  and  has  a  population 
of  approximately  500.000.  ACE  provides 
regulated  electric  service  in  an  area  in 
the  southern  one-third  of  New  Jersey, 
which  covers  approximately  2,700 
square  miles  and  has  a  population  of 
approximately  900,000.  Delmarva  and 
ACE  deliver  electricity  within  their 
service  areas  to  approximately  973,600 
customers  through  their  respective 
transmission  and  distribution  systems 
and  also  supply  electricity  to  most  of 
their  electricity  delivery  customers. 

ACE  is  subject  to  regulation  as  a 
public  utility  in  New  Jersey  and 
Delmarva  is  subject  to  regulation  as  a 
public  utility  in  Delaware.  Maryland, 
and  Virginia.  Pennsylvania  has 
jiuisdiction  over  both  ACE  and 
Delmarva  to  a  limited  extent. 

Conectiv  formed  Conectiv  Energy 
Holding  Company  ("CEH")  in  2000. 
CEH  and  its  subsidiaries  are  engaged  in 
electricity  production  and  sales,  energy 
trading,  and  marketing.  CEH  owns  100 
percent  of  the  stock  of  ACE  RETT.  Inc. 
("ACE  REIT").  CESI,  CPGI  and  CDG. 
ACE  RETT  owns  100  percent  of  the 
interests  in  CAG,  a  generation  company. 
CDG.  CAG  and  CPGI  are  utilities  within 
the  meaning  of  the  Act. 

In  addition.  Conectiv  is  changing  the 
types  of  electric  generation  plants  it 
owns  by  selling  the  majority  of  its 
baseload  plants  and  increasing  its  mid- 
merit  generation  portfolio.  Based  on 
megawatts  of  generating  capacity, 
approximately  twenty-five  percent 
(739.70  MW)  of  the  electric  generating 
plants  owned  by  Conectiv  as  of 
December  31.  2001  (2.963.70  MW)  were 
under  agreements  for  sale.  Conectiv  is 
building  new  mid-merit  electric 
generating  plants,  which  Conectiv's 
management  expects  will  provide  a 
better  strategic  fit  writh  Conectiv's 


energy  trading  activities  and  have  more 
profitable  operating  characteristics  than 
the  plants  to  be  sold. 

In  addition,  as  of  December  31.  2001, 
Conectiv's  subsidiaries  had  long-term 
purchased  power  contracts  which 
provided  3.100  MW  of  capacity  and 
varying  amounts  of  firm  electricity  per 
hour  during  each  month  of  a  given  year. 
Also,  Delmarva  agreed  to  purchase  back 
500  MW/hr  of  firm  electricity  per  hour 
from  the  buyer  of  its  generating  plants 
beginning  upon  completion  of  the  sale 
and  continuing  through  December  31. 
2005. 

As  a  member  of  PJM,  the  generation 
and  transmission  facilities  of  Conectiv 
are  operated  on  an  integrated  basis  with 
other  electricity  suppliers  and 
transmission  owners  in  Pennsylvania, 
New  Jersey,  Maryland  and  the  District  of 
Columbia,  and  are  interconnected  with 
other  major  utilities  in  the  eastern  half 
of  the  United  States.  In  addition  to 
having  an  investment  in  EHV,  ACE  and 
Delmarva  each  have  investments  in  two 
other  500kV  systems  in  the  PJM  region. 

In  addition,  Conectiv  owns  interests 
in  various  nonutility  companies 
authorized  by  rule  58  under  the  Act  or 
Commission  order. 

a  PHI 

PHI  was  incorporated  under  the  laws 
of  Delaware  on  February  9.  2001.  as  a 
direct,  wholly  owned  subsidiary  of 
Pepco.  PHI  has  issued  100  shares  of 
common  stock,  all  of  which  are  owned 
by  Pepco.  PHI  was  created  to  become 
the  parent  company  of  Pepco  and 
Conectiv  smd  after  the  consummation  of 
the  Transaction,  will  register  as  a  public 
utility  holding  company  xmder  section  5 
of  the  Act. 

For  the  year  ended  December  31. 
2001.  Pepco  and  Conectiv  had  the 
following  financial  results  individually, 
and  on  a  pro  forma  combined  basis:  ^ 


Total  assets    

Total  operating  revenues 

Operating  income    

Net  income  


Pepco 
($  millions) 


5,285.9 

2,502.9 

366.4 

168.4 


Conectiv 
(S  millions) 


6,280.7 

5,790.0 

759.2 

382.9 


Pro  forma 
combined 
($  millions) 


12,289.8 

8,292.9 

1,125.6 

.551.3 


■Trust  was  established  in  April  1998  and  exists 
for  the  exclusive  purposes  of  (i)  issuing  Trust 
securities  representing  undivided  beneficial 
interests  in  the  assets  of  the  Trust;  (ii)  investing  the 
gross  proceeds  from  the  sale  of  Trust  securities  in 
junior  subordinated  deferrable  interest  debentures 
is(ued  by  Pepco  and  (iii)  engaging  only  in  other 


activities  as  necessary  or  incidental  to  the  foregoing. 
Edison  was  established  in  2000  and  exists  for  the 
purposes  of  managing  and  investing  a  significant 
portion  of  the  proceeds  received  from  the 
divestiture  of  certain  of  Pepco's  generation  assets. 

2  Conectiv  was  formed  on  March  1, 1998,  through 
a  series  of  merger  transactions  and  an  exchange  of 


common  stock  with  Delmarva  and  Atlantic  Energy, 
Inc.  See  HCAR  No.  26832  (February  25, 1998) 
("Conectiv  Merger  Order"). 

3  In.  December  2000,  Pepco  divested  substantially 
all  of  its  generation  assets.  This  divestiture  resulted 
in  the  recognition  of  a  pre-tax  gain  of  approximately 
$423.8  million  (S182  million  net  of  income  taxes). 
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D.  The  h4ergers 

Under  the  merger  agreement  ("Merger 
Agreement").  PHI  will  form  two  new 
wholly  owned  subsidiaries  ("Merger 
Sub  A"  and  "Merger  Sub  B,  '  and 
together,  "Merger  Subs").  Merger  Sub  A 
will  be  a  corporation  organized  under 
the  laws  of  the  District  of  Columbia  and 
Virginia.  Merger  Sub  B  will  be  a 
corporation  organized  under  the  laws  of 
Delaware.  PHI  will  designate  the  officers 
of  Merger  Sub  A  and  Merger  Sub  B. 
After  the  formation,  the  Merger  Subs 
will  become  parties  to  the  Merger 
Agreement.  Merger  Sub  A  will  merge 
with  and  into  Pepco,  in  accordance  with 
the  applicable  provisions  of  the  laws  of 
Virginia  and  the  District  of  Colimibia 
("Pepco  Merger").  Pepco  will  be  the 
surviving  corporation  and  will  continue 
its  existence  under  the  laws  of  the 
District  of  Columbia  and  Virginia.  As  a 
result  of  the  Pepco  Merger,  Pepco  will 
become  a  subsidiary  of  PHI.  The  parties 
currently  intend  that  shortly  after  the 
consummation  of  the  Transaction, 
Pepco  will  dividend  the  stock  of  POM 
to  PHI  so  that  POM  will  become  a  first 
tier  subsidiary  of  PHI. 

Merger  Sub  B  will  merge  with  and 
into  Conectiv,  in  accordance  with  the 
laws  of  Delaware  ("Conectiv  Merger"). 
Conectiv  will  be  the  surviving 
corporation  in  the  Conectiv  Merger  and 
will  continue  its  existence  imder  the 
laws  of  Delaware.  As  a  result  of  the 
Conectiv  Merger,  Conectiv  will  become 
a  subsidiary  of  PHI.  The  officers  of 
Merger  Sub  A  and  Merger  Sub  B  will 
become,  respectively,  the  officers  of 
Pepco  and  Conectiv. 

By  virtue  of  the  Mergers,  each  share 
of  common  stock,  par  value  $1.00  per 
share  of  Pepco  ("Pepco  Common 
Stock"),  each  share  of  common  stock, 
par  value  $.01  per  share,  of  Conectiv 
("Conectiv  Common  Stock"),  and  each 
share  of  class  A  common  stock,  par 
value  $.01  per  share  of  Conectiv 
("Conectiv  Class  A  Stock"  and  together 
with  the  Conectiv  Common  Stock. 
"Conectiv  Stock")  that  are  owned  by 
Pepco,  Conectiv,  or  any  of  their 
subsidiaries,  will  be  canceled  and  no 
consideration  will  be  delivered  in 
exchange  ("Canceled  Stock").  Shares  of 
Pepco  Common  Stock  (other  than  the 
Canceled  Stock  and  shares  with  respect 
to  which  the  owner  duly  exercises  die 
right  to  dissent  under  applicable  law) 
will  be  converted  into  the  right  to 
receive  one  share  of  common  stock,  par 
value  $.01  per  share,  of  PHI  ("PHI 
Common  Stock"  or  "Pepco  Merger 
Consideration"). 

Shares  of  Conectiv  Common  Stock 
(other  than  the  Canceled  Stock  and 
shares  with  respect  to  which  the  owner 


duly  exercises  the  right  to  dissent  under 
applicable  law)  will  be  converted  into 
the  right  to  receive:  (a)  $25  in  cash 
("Conectiv  Common  Stock  Cash 
Consideration")  or  (b)  the  number  of 
validly  issued,  fully  paid  and 
nonassessable  shares  of  PHI  Common 
Stock  ("Conectiv  Common  Stock  Share 
Consideration")  determined  by  dividing 
$25  by  the  average  final  price  * 
("Conectiv  Common  Stock  Exchange 
Ratio").  The  Conectiv  Conunon  Stock 
Exchange  Ratio  may  vary  in  accordance 
with  the  Average  Final  Price  within 
minimum  and  maximum  exchange 
ratios  established  the  Merger 
Agreement.  Shares  of  Conectiv  Class  A 
Stock  other  than  Canceled  Stock  and 
shares  with  respect  to  which  the  owner 
duly  exercises  the  right  to  dissent  under 
applicable  law  will  be  converted  into 
the  right  to  receive  (a)  $21.69  in  cash 
("Class  A  Cash  Consideration"  and 
together  with  the  Conectiv  Common 
Stock  Cash  Consideration,  "Conectiv 
Cash  Consideration")  or  (b)  the  number 
of  validly  issued,  fully  paid  and 
nonassessable  shares  of  PHI  Conmion 
Stock  ("Class  A  Share  Consideration" 
and  together  with  the  Conectiv  Common 
Stock  Share  Consideration,  "Conectiv 
Share  Consideration")  determined  by 
dividing  $21.69  by  the  Average  Final 
Price  ("Class  A  Stock  Exchange  Ratio"). 
The  Class  A  Stock  Exchange  Ratio  may 
also  vary  in  accordance  with  the 
Average  Final  Price  within  minimum 
and  maximum  exchange  ratios 
established  in  the  Merger  Agreement. 

Each  record  bolder  of  Conectiv  Stock 
immediately  prior  to  the  consummation 
of  the  Transaction  will  be  entitled  to 
elect  to  receive  shares  of  PHI  Common 
Stock  or  cash  for  all  or  any  part  of  that 
holder's  shares  of  Conectiv  Stock.  As 
described  in  the  Merger  Agreement,  this 
election  is  subject  to  the  requirement 
that,  in  the  aggregate,  fifty  percent  of  the 
consideration  to  be  paid  to  Conectiv 
stockholders  consists  of  cash  and  fifty 
percent  consists  of  PHI  common  stock. 
Each  share  of  common  stock,  without 
par  value,  of  Merger  Sub  A  that  is  issued 
and  outstanding  immediately  prior  to 
the  consummation  of  the  Transaction 
will  be  converted  into  one  share  of 
conunon  stock,  without  par  value,  of 
Pepco.  Each  share  of  common  stock,  par 
value  $.01  per  share,  of  Merger  Sub  B 
that  is  issued  and  outstanding 
immediately  prior  to  the  consummation 
of  the  Transaction  will  be  converted 


*The  average  final  price  ("Average  Final  Price") 
consists  of  a  volume-weighted  average  of  the 
closing  trading  prices  of  Pepco  conunon  stock 
during  a  certain  period  of  time  prior  to  the  closing 
of  the  Transaction. 


into  one  share  of  common  stock,  par 
value  $.01  per  share,  of  Conectiv. 

PHI  will  account  for  the  Transaction 
as  an  acquisition  of  Conectiv  by  Pepco 
using  the  purchase  method  of 
accoimting  for  a  business  combination 
in  accordance  with  generally  accepted 
accounting  principles  ("GAAP").  Under 
GAAP,  the  assets  and  liabilities  of 
Conectiv  will  be  recorded  at  their  fair 
values  and,  if  necessary,  any  excess  of 
the  merger  consideration  over  those 
amounts  will  be  recorded  as  goodwill. 
The  results  of  operations  and  cash  flows 
of  Conectiv  will  be  included  in  PHI's 
financial  statements  prospectively  as  of 
the  effective  time  of  die  transaction. 
Staff  Accounting  Bulletin  No.  54  ("SAB 
54"),  generally  requires  that  the 
premium  paid  in  an  acquisition  using 
the  purchase  method  of  accounting  be 
"pushed  dovra"  to  the  books  of  the 
acquired  company,  which  in  this  case 
would  be  Conectiv.  However, 
Applicants  state  that,  under  applicable 
exceptions  to  the  general  rule,  the 
premium  paid  in  the  Transaction  is  not 
required  to  be  "pushed  down"  to 
Conectiv.  Specifically  under  SAB  54, 
application  of  push  down  accounting  is 
not  required  when  the  acquired 
company  will  continue  to  have  public 
debt  after  a  merger.  Conectiv  has  and 
will  have  publicly  held  debt  in  the  form 
of  medium-term  notes  after  the 
Transaction. 

Before  completing  the  Transaction, 
the  management  of  Pepco  and  PHI  will 
evaluate  various  sources  and  methods  of 
financing  the  amoimt  necessary  to  fund 
a  portion  of  the  cash  consideration  to  be 
paid  (the  total  amount  of  cash 
consideration  is  approximately  $1,098 
billion).  Applicants  may  use  up  to 
approximately  $400  million  of  the 
proceeds  that  Pepco  has  received  bom 
the  recent  sale  of  its  generation  assets  to 
fund  a  portion  of  the  Conectiv  Cash 
Consideration,  and  anticipate  that  all 
other  funds  required  for  the  Transaction 
will  be  financed  at  the  PHI  level  through 
external  sources.  Sources  of  financing 
that  PHI  is  arranging  include 
commercial  and  investment  banks, 
institutional  lenders  and  public 
securities  markets.  Methods  of  financing 
initially  v«ll  include  commercial  paper 
and  bank  lines  of  credit,  which  will  be 
refinanced  following  completion  of  the 
Transaction  in  the  public  and/or  private 
markets  with  debt  and  preferred 
securities  of  various  maturities  and 
types  to  be  determined  after  the  closing 
of  the  Transaction.  The  financing  for  the 
Transaction  by  PHI  will  not  be  recourse 
to  any  system  companies  other  than 
PHL 


tftAnn 
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IV.  Intrasystem  Proyision  of  Services 

J  After  consummation  of  the 
Transaction,  and  during  the  transition 
period  described  below,  both  CRP  and 
Pepco  will  provide  Pepco  Holdings. 
Conectiv,  Pepco  and  other  system 
companies  with  certain  system  wide 
administrative,  management  and 
support  services.  All  services  provided 
to  Pepco  Holdings  or  to  both  Pepco  or 
any  of  its  current  subsidiaries  ("Pepco 
Subsidiaries")  and  Conectiv  or  any  of  its 
current  subsidiaries  ^"Conectiv 
Subsidiaries")  by  either  CRP  or  Pepco 
will  be  billed  and  allocated  through  CRP 
in  accordance  with  a  revised  service 
agreement  ("CRP  Service  Agreement").^ 
As  a  result,  during  the  transition  period 
not  aU  services  will  be  provided  on  a 
system-wide  basis  and  CRP  will 
continue  to  provide  certain  services 
solely  to  Conectiv  companies,  while 
Pepco  companies  will  -continue  to 
provide  services  solely  to  Pepco 
companies.  The  Applicants  have  not  yet 
completed  their  andysis  of  how  best  to 
accomplish  the  goal  of  centralizing  the 
service  fimctions  in  the  combined 
company.  Once  this  analysis  is 
completed,  Pepco  Holdings  will 
consolidate  the  provision  of  services  in 
a  first  tier  system  service  company  as 
appropriate  and  subject  to  Commission 
approval. 

Applicants  propose  to  have  CRP 
ftmction  as  an  interim  service  company 
through  January  1,  2003  ("Transition 
Period").  CRP  will  provide  services  to 
PHI  as  well  as  both  Pepco  Subsidiaries 
and  Conectiv  Subsidiaries  and  these 
services  will  be  allocated  and  billed  in 
accordance  with  the  CRP  Service 
Agreement.  In  addition.  Applicants 
propose  that  some  Pepco  employees 
provide  services  to  PHI,  Pepco 
Subsidiaries  and  Conectiv  Subsidiaries. 
Pepco  will  bill  these  services  to  CRP  at 
cost,  determined  in  accordance  with 
rules  90  and  91  under  the  Act,  and  CRP 
will  then  allocate  and  bill  the  costs  to 
the  appropriate  system  companies  in 
accordance  with  the  CRP  Service 
Agreement.  During  the  transition 
period,  CRP  will  either  be  a  direct  or 
indirect  subsidiary  of  PHI. 

Applicants  commit  to  file,  within  six 
months  of  the  consummation  of  the 
Transaction,  a  revised  service 
agreement,  service  company  policy  and 
procedures  that  address  the  final  service 
company  arrangements  to  be  proposed. 
At  this  time.  Applicants  state  that  any 
new  service  company  vdll  have  been 
formed. 

Applicants  request  an  exemption  from 
the  at-cost  requirements  of  rules  90  and 


5  The  CRP  Service  Agreement  is  filed  as  an 
I  ixhibit  to  this  Application. 


91  for  services  rendered  by  PHI's 
nonutility  subsidiaries  to  certain  other 
PHI  nonutility  subsidiaries,  if  one  or 
more  of  the  following  conditions  apply: 

(i)  The  purchasing  nonutility 
subsidiary  is  a  FUCO  or  an  EWG  that 
derives  no  part  of  its  income,  directly  or 
indirectly,  from  the  generation  and  sale 
of  electric  energy  within  the  United 
States; 

(ii)  The  purchasing  nonutility 
subsidiary  is  an  EWG  that  sells 
electricity  at  market-based  rates  that 
have  been  approved  by  the  FERC  or  the 
relevant  state  public  utility  commission, 
provided  that  the  purchaser  is  not  one 
of  PHI's  regulated  public  utility 
subsidiaries; 

(iii)  The  purchasing  nonutility 
subsidiary  is  a  "qualifying  facility" 
("QF")  under  the  Public  Utility  ; 

Regulatory  Policies  Act  of  1978,  as 
amended  ("PURPA"),  that  sells 
electricity  exclusively  at  rates 
negotiated  at  arm's  length  to  one  or 
more  industrial  or  commercial 
customers  purchasing  the  electricity  for 
their  own  use  and  not  for  resale,  or  to 
an  electric  utility  company  (other  than 
one  of  PHI's  regulated  public  utility 
subsidiaries)  at  the  purchaser's 
"avoided  costs"  as  determined  imder 
the  regulations  imder  PURPA;  and 

(iv)  The  purchasing  nonutility 
subsidiary  is  an  EWG  or  QF  that  sells 
electricity  at  rates  based  upon  its  cost  of 
service,  as  approved  by  the  FERC  or  any 
state  public  utility  commission  having 
jurisdiction,  provided  that  the  purchaser 
of  the  electricity  is  not  one  of  PHI's 
regulated  public  utility  subsidiaries. 

The  nonutility  subsidiaries  described 
in  clauses  (i)-(iv)  are  referred  to 
collectively  below  as  "Exempt 
Nonutility  Companies."  To  the  extent 
not  exempt  or  otherwise  authorized. 
Applicants  request  an  exemption  from 
the  at-cost  requirements  of  rules  90  and 
91  for  services  rendered  to  any  Exempt 
Nonutility  Company  that  (a)  is  partially 
owned;  provided  that  the  ultimate 
purchaser  of  the  services  is  not  a 
regulated  public  utility  subsidiary  of 
PHI,  (b)  is  engaged  solely  in  the 
business  of  developing,  owning, 
operating  and/or  providing  services  to 
Exempt  Nonutility  Companies  or  (c) 
does  not  derive,  directly  or  indirectly, 
any  material  part  of  its  income  from 
sources  within  the  United  States  and  is 
not  a  public-utility  company  operating 
within  the  United  States. 

Pepco's  indirect  wholly  ovvmed 
subsidiaries  W.A.  Chester  LLC  and  W.A. 
Chester  Corporation  are  in  the  business 
of  installing  and  maintaining  utility 
cable  systems.  These  companies 
ciuTentiy  provide  services  to  Pepco  at 
market  rates  imder  contracts  entered 


into  before  they  became  part  of  a 
registered  system  and  Applicants 
request  that  they  continue  to  operate 
under  these  contracts  for  the  existing 
term  of  the  contracts.  Upon 
consummation  of  the  Transaction, 
Applicants  commit  that  any  new  service 
arrangements  between  these  companies 
and  Pepco  will  be  priced  at  cost. 

Pepco  entered  into  a  lease 
arrangement  with  Edison  Place,  LLC 
("Edison  Place"),  a  subsidiary  of  Pepco, 
under  which  it  will  rent  office  space  in 
the  new  headquarters  building  from 
Edison  Place.  This  fifteen  year  lease  was 
entered  into  before  Pepco  and  Edison 
Place  were  part  of  a  registered  system 
and  contains  rent  arrangements  that 
Pepco  believes  are  more  favorable  to  it 
than  other  available  options  in  the 
market.  The  rent  arrangements  were  not 
determined  in  accordance  with  the 
provisions  of  rules  90_and  91  of  the  Act 
but  were  an  integral  part  of  the  property 
sale  between  Pepco  and  Edison  Place. 
Pepco  and  Edison  Place  request 
authorization  to  leave  the  existing  lease 
in  place  until  the  expiration  of  its  terms. 

V.  Nonutility  Subsidiary 
Reorganizations 

Applicants  propose  to  restructure  the 
PHI  Nonutilities  from  time  to  time  as 
may  be  necessary  or  appropriate  in  the 
furtherance  of  the  PHI  authorized 
nonutility  activities.  PHI  requests 
authorization  to  acquire,  directly  or  '- 
indirectly,  the  equity  securities  of  one  or 
more  intermediate  subsidiaries 
("Intermediate  Subsidiaries")  organized 
exclusively  for  the  purpose  of  acquiring, 
financing,  and  holding  the  securities  of 
one  or  more  existing  or  future  nonutility 
subsidiaries.  Intermediate  Subsidiaries 
may  also  provide  management, 
administrative,  project  development  and 
opierating  services  to  future  PHI 
Nonutilities. 

Reorganizations  could  involve  the 
acquisition  of  one  or  more  new 
subsidiaries  formed  to  acquire  and  hold 
direct  or  indirect  interests  in  any  or  all 
of  PHI's  existing  or  future  authorized 
nonutility  businesses.  Restructuring 
could  also  involve  the  transfer  of 
existing  subsidiaries,  or  portions  of 
existing  businesses,  to  PHI  or  among  the 
PHI  Nonutilities  and/ or  the  re- 
incorporation of  existing  PHI 
Nonutilities  in  a  different  jurisdiction. 
Following  any  reorganization.  PHI  will 
continue  to  hold,  directly  or  indirectly, 
the  same  interest  in  the  voting  securities 
of  any  PHI  Nonutility  as  immediately 
prior  to  the  reorganization.  This  would 
enable  PHI  to  consolidate  similar 
businesses  and  to  participate  effectively 
in  authorized  nonutility  activities. 
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without  the  need  to  apply  for  or  receive 
additional  Commission  approval. 

The  direct  or  indirect  newly  created 
nonutility  holding  company 
subsidiaries  referred  to  above  might  be 
corporations,  partnerships,  limited 
liability  companies  or  other  entities  in 
which  PHI,  directly  or  indirectly,  will 
have  a  100  percent  voting  equity 
interest.  These  subsidiaries  would 
engage  only  in  businesses  to  the  extent 
PHI  is  authorized  to  engage  in  those 
businesses  by  statute,  rule,  regulation  or 
order.  Applicants  state  that 
reorganizations  will  not  result  in  PHI 
entering  into  any  new,  imauthorized 
line  of  business. 

VI.  Energy  Related  Activities 

Applicants  request  authority  for  PHI 
existing  and  future  nonutility 
subsidiaries  to  engage  in  certain 
"energy-related"  activities  outside  the 
United  States.  These  activities  may 
include: 

(i)  The  brokering  and  marketing  of 
electricity,  natural  gas  and  other  energy 
commodities  ("Energy  Marketing"); 

(ii)  Energy  management  services 
("Energy  Management  Services"), 
including  the  marketing,  sale, 
installation,  operation,  and  maintenance 
of  various  products  and  services  related 
to  energy  management  and  demand-side 
management,  including  energy  and 
efficiency  audits;  facility  design  and 
process  control  and  enhancements; 
construction,  installation,  testing,  sales, 
and  maintenance  of  (and  training  client 
personnel  to  operate)  energy 
conservation  equipment;  design, 
implementation,  monitoring,  and 
evaluation  of  energy  conservation 
programs;  development  and  review  of 
architectural,  structural,  and 
engineering  drawings  for  energy 
efficiencies,  design  and  specification  of 
energy  consuming  equipment;  general 
advice  on  programs;  the  design, 
construction,  installation,  testing,  sales 
and  maintenance  of  new  and  retrofit 
heating,  ventilating,  and  air 
conditioning;  electrical  and  power 
systems;  alarm  and  warning  systems; 
motors,  pumps,  lighting,  water,  water- 
purification  and  plumbing  systems,  and 
related  structures,  in  connection  with 
energy-related  needs;  and  the  provision 
of  services  and  products  designed  to 
prevent,  control,  or  mitigate  adverse 
effects  of  power  disturbances  on  a 
customer's  electrical  systems;  and 

(iii)  Engineering,  consulting,  and 
other  technical  support  services 
("Consulting  Services")  with  respect  to 
energy-related  businesses,  as  well  as  for 
individuals.  Consulting  Services  would 
include  technology  assessments,  power 
factor  correction,  and  harmonics 


mitigation  analysis:  meter  reading  and 
repair;  rate  schedule  design  and 
analysis:  environmental,  engineering, 
risk  management,  and  billing  services 
(including  consolidation  billing  and  bill 
disaggregation  tools);  communications 
and  information  systems/data 
processing;  system  and  strategic 
planning;  finance;  feasibility  studies; 
and  other  similar  services. 

Applicants  request  that  the 
Commission  (i)  authorize  nonutility 
subsidiaries  to  engage  in  Energy 
Marketing  activities  in  Canada  and 
reserve  jurisdiction  over  Energy 
Marketing  activities  outside  of  Canada 
pending  completion  of  the  record  in  this 
proceeding;  (ii)  authorize  nonutility 
subsidiaries  to  provide  Energy 
Management  Services  and  Consulting 
Services  anywhere  outside  the  United 
States  and  (iii)  reserve  jurisdiction  over 
other  activities  of  nonutility  subsidiaries 
outside  the  United  States,  pending 
completion  of  the  record. 

Applicants  note  that  the  Commission 
has  previously  granted  or  reserved 
jurisdiction  over  Conectiv  Nonutilities' 
provision  of  the  type  of  services 
described  above  through  its  Rule  58 
Subsidiaries.^  Applicants  request  that 
this  authorization  and  reservation  of 
jurisdiction  be  extended  to  the  Pepco 
Nonutilities  as  well. 

Vn.  Tax  Allocation  Agreement 

Applicants  propose  to  enter  into  an 
agreement  for  the  allocation  of 
consolidated  tax  among  the  companies 
within  the  PHI  system  ("Tax  Allocation 
Agreement").  The  Tax  Allocation 
Agreement  provides  for  the  retention  by 
PHI  of  payments  for  tax  losses  that  it 
will  incur  in  connection  Math  financing 
or  refinancing  approximately  $700 
million  of  the  cash  consideration  to  be 
paid  in  the  Transaction,  rather  than  the 
allocation  of  these  losses  to  its 
subsidiaries  without  payment  as  would 
otherwise  be  required  by  rule  45(c)(5). 

Vm.  Retention  of  Nonutility 
Subsidiaries  and  Additional  Gas 
System 

Applicants  request  that  PHI  be 
authorized  to  retain  the  Pepco 
Nonutilities,  specifically  listed  in 
Appendix  A  to  this  notice.' 
Additionally,  Applicants  request  that 
PHI  be  authorized  to  retain  the  Conectiv 
Gas  System,  which  was  found  retainable 
in  the  Conectiv  Merger  Order. 


For  the  Commission  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-7769  Filed  3-29-02;  8:45  am) 
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•See  HCAR  No.  27464  (November  8.  2001). 

'  The  Commission  found  the  Conectiv 
Nonutilities  to  be  retainable  in  the  Conectiv  Merger 
Order. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[FMaase  No.  IC-25500;  File  No.  812-12630] 

Northbrook  Life  Insurance  Company, 
•t  al.;  Notice  of  Application 

March  26,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  application  for  an 
amended  order  pursuant  to  section  11(a) 
of  the  Investment  Company  Act  of  1940, 
as  amended  (the  "Act")  approving  the 
proposed  offer  of  a  new  Longevity 
Reward  Rider  ("new  LRR").  as  set  forth 
below. 

Applicants:  Northbrook  Life 
Insurance  Company  ("Northbrook"), 
Northbrook  Variable  Annuity  Account  II 
("Account  n").  Allstate  Life  Insurance 
Company  of  New  York  ("Allstate  New 
York"),  Allstate  Life  of  New  York 
Variable  Annuity  Account  n  ("ALNY 
Accoimt  n")  and  Morgan  Stanley  DW 
Inc.  (formerly  known  as  Dean  Witter 
Reynolds  hic.)  ("Morgan  Stanley") 
(collectively,  the  "Applicants"). 

Summary  of  Application:  Applicants 
seek  an  order  to  amend  an  Existing 
Order  (described  below)  approving  the 
offer  by  the  Applicants  of  the  new  LRR 
upon  the  terms  and  subject  to  the 
conditions  described  herein  and  in  the 
Prior  Application  (described  below). 

Filing  Lkite:  The  application  was  filed 
on  September  4,  2001,  amended  on 
January  23,  2002,  and  amended  and 
restated  on  March  19,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Conunission  by  5:30 
p.m.  on  April  22,  2002,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Conunission. 


C l..-- ,1    D. 
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ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Applicants,  Charles  Smith,  Esq., 
Assistant  Counsel,  Allstate  Life 
Insurance  Company,  3100  Sanders 
Road,  Northbrook,  Illinois  60062;  with  a 
copy  to  Richard  T.  Choi,  Esq.,  Foley  & 
Lardner,  3000  K  Street,  NW,  Suite  500, 
Washington,  DC  20007. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alison  Toledo,  Senior  Counsel,  or  Loma 
MacLeod,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission, 
450  Fifth  Street,  NW.  Washington,  DC 
20549-0102,  (202)  942-8090. 

Applicant's  Representations 

1.  Northbrook  is  a  wholly-owned 
subsidiary  of  Allstate  Life  Insurance 
Company  ("Allstate  Life").  Allstate  Life 
is  an  indirect  subsidiary  of  The  Allstate 
Corporation,  a  publicly-traded 
insurance  holding  company.  Northbrook 
is  Account  II's  depositor  within  the 
meaning  of  the  Act. 

2.  Morgan  Stanley  is  a  wholly-owned 
subsidiary  of  Morgan  Stanley  Dean 
Witter  &  Co.,  a  publicly-traded  financial 
services  company.  Morgan  Stanley  is 
the  principal  xmderwriter  of  Account  II. 
Morgan  Stanley  is  registered  as  a  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934  (File  No.  8-14172). 

3.  Account  II  is  registered  under  the 
Act  as  a  imit  investment  trust  (File  No. 
811-6116).  Accoimt  II  funds  the  Morgan 
Stanley  Dean  Witter  Variable  Annuity  II 
Conti-acts  (the  "VA  II  Conti-acts")  tiiat 
Northbrook  and  Morgan  Stanley  have 
offered  and  sold  for  a  nimiber  of  years. 

4.  The  VA  II  Contracts,  which  are 
registered  imder  the  Securities  Act  of 
1933  (File  No.  033-35412),  are  deferred 
annuity  contracts  imder  which  Contract 
owners  may  make  one  or  more  purchase 
payments  over  a  period  of  time  (called 
the  "accumulation  phase").  During  the 
acciunulation  phase,  the  Contract 
owner's  purchase  payments,  after 
deduction  of  certain  charges,  earn  (at 
the  owner's  election)  a  "variable"  return 
based  on  the  investment  performance  of 
one  or  more  of  Account  II's  subaccounts 
and/ or  a  fixed  rate  of  return  that 
Northbrook  declares  fi^m  time  to  time. 

5.  At  the  end  of  the  accumulation 
phase,  the  Contract  owner  elects 
whether  to  receive  a  "lump  sum" 
payment  of  the  VA  II  Contract's 
accumulated  value,  or  to  receive  that 


value  under  one  of  several  payment 
options.  Pajrment  options  are  available 
on  a  variable  and/or  fixed  basis.  The  VA 
n  Contracts  incorporate  many  other 
featiues,  including  "death  benefit" 
options,  partial  withdrawal  rights,  full 
surrender  rights,  transfer  privileges  and 
other  optional  ridar  benefits. 

6.  The  VA  II  Contracts  ciuxentiy 
impose  a  withdraw^al  charge  of  up  to  6% 
of  any  amount  by  which  purchase 
payments  withdrawn  in  any  year  exceed 
15%  of  the  cumulative  purchase 
payments  that  had  been  made  as  of  the 
beginning  of  that  year  (the  "aimual  free 
withdrawal  amoimt").  The  withdrawal 
charge  associated  with  each  purchase 
payment  declines  1%  each  year  imtil  it 
is  0%  beginning  in  the  seventh  year 
after  the  pajrment  was  made.  Unused 
portions  of  the  annual  free  withdrawal 
amount  do  not  carry  over  to  future 
years. 

7.  The  VA  II  Contracts  also  impose  an 
annual  Contract  maintenance  charge  of 
$  30,  a  $  25  charge  applicable  to  certain 
transfers  in  excess  of  twelve  during  a 
one-year  period  (which  is  currenUy 
being  waived),  a  daily  administrative 
charge  at  an  annual  rate  of  0.10%  of  the 
Contract's  value  in  Account  II,  a 
mortality  and  expense  risk  charge  at  an 
annual  rate  of  1.25%  of  the  Contract's 
value  in  Account  II  (or  higher  if  certain 
optional  rider  benefits  are  selected),  and 
a  charge  corresponding  to  any 
applicable  state  premiiun  taxes. 

8.  Allstate  New  York  is  a  stock  life 
insurance  company  organized  in  New 
York  in  1967.  Like  Northbrook,  Allstate 
New  York  is  a  wholly-owned  subsidiary 
of  Allstate  Life. 

9.  ALNY  Account  II  funds  the  Allstate 
New  York  Variable  Annuity  II  Contracts 
("ALNY  Conducts").  The  ALNY 
Contracts  are  substantially  similar  to  the 
VA  II  Contracts  (together  with  the  ALNY 
Contracts,  the  "Contracts")  covered  by 
the  Existing  Order,  and  have  the  same 
withdrawal  charge  schedule,  base 
mortality  and  expense  charge,  contract 
maintenance  charge,  and  administrative 
expense  charge.  However,  due  to 
limitations  imposed  by  the  New  York 
Insurance  Department,  the  ALNY 
Contracts  do  not  offer  the  following 
income  and  death  benefit  riders  that  are 
offered  by  the  VA  II  Contracts:  Death 
Benefit  Combination  Option,  Income 
Benefit  Combination  Option  2,  Income  . 
and  Death  Benefit  Combination  Option 

2  and  Enhanced  Earnings  Death  Benefit 
Option.  Other  than  the  optional  riders, 
there  are  no  material  differences 
between  the  ALNY  Contracts  and  the 
VA  n  Contracts. 


10.  By  order  dated  June  8,  2000  (the 
"Existing  Order"),'  the  Commission 
approved,  pursuant  to  Section  11  of  the 
Act,  the  offer  by  Northbrook,  Accoimt  II, 
and  Morgan  Stanley  of  a  Longevity 
Reward  Rider  to  owners  of  certain 
variable  products  as  described  in  the 
application  for  the  Existing  Order 
("Prior  Application"). 2  Applicants  are 
seeking  to  amend  the  Existing  Order  to 
approve  the  offer  by  Applicants  of  the 
new  LRR.  The  new  LLR  is  identical  to 
the  LRR  currently  offered  through  the 
VA  n  Contracts  ("existing  LRR"),  with 
the  modifications  described  below.  Both 
the  ALNY  Conti-acts  and  the  VA  II 
Contracts  are  distributed  exclusively  by 
Morgan  Stanley. 

11.  The  existing  LRR  provides  the 
following  benefits:  (a)  An  option 
whereby  a  deceased  owner's  surviving 
spouse  may  continue  the  Contract  using 
the  then-current  death  benefit  value  as 
the  new  Contract  value,  if  higher,  rather 
than  the  current  Contract  value;  (b)  a 
reduced  mortality  and  expense  risk 
charge  (i.e.,  at  an  aimual  rate  that  is 
.07%  less  than  the  rate  that  otherwise 
would  apply);  (E^a  permanent  waiver  of 
the  $30  anniial  Contract  maintenance 
charge  if  the  Contract's  value  exceeds 
$40,000  at  any  time;  and  (d)  a  reduction 
in  the  withdrawal  charge  that  will  apply 
to  the  withdrawal  of  any  purchase 
payments  that  are  made  after  the 
existing  LRR  is  added  to  the  Contract. 

12.  Contract  owners  who  elect  the 
existing  LRR  have  a  new  three-year 
withdrawal  charge  schedule  that  applies 
to  withdrawals  made  after  the  rider's 
issue  date  (the  "Rider  Date").  The  new 
schedule  applies  to  any  amoimt  of  such 
a  subsequent  withdrawal  of  purchase 
payments  that  exceeds  the  15%  annual 
free  withdrawal  amount,  regardless  of 
whether  such  withdrawn  purchase 
payments  were  made  before  or  after  the 
Rider  Date. 

13.  The  withdrawal  charge  under  the 
new  withdrawal  charge  schedule  begins 
at  3%  and  declines  by  1%  per  year  over 
three  years  to  0%  by  the  end  of  the  third 
year.  For  purchase  payments  made  prior 
to  the  Rider  Date,  the  three-year  period 
runs  from  the  Rider  Date.  For  any 
purchase  payment  made  subsequent  to 
the  Rider  Date,  the  three-year  period 
runs  from  the  date  of  that  payment. 

14.  The  same  exceptions  to  imposing 
the  existing  LRR  withdrawal  charge 
apply  as  apply  to  the  Contract's  basic 
withdrawal  charge.  Specifically,  no 
existing  LRR  withdrawal  charge  is 


'  Northbmok  Life  Insurance  Company, 
Investment  Company  Act  Release  No.  24493  (June 
8.  2000)  (File  No.  812-12092). 

2  Northbnxik  Life  Insurance  Company, 
Investment  Company  Act  Release  No.  244S6  (May 
16.  2000)  (File  No.  812-12092). 
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imposed  at  the  time  a  payment  option 
commences,  upon  the  death  of  a 
Contract  owner  or  annuitant,  upon 
amounts  withdrawn  to  satisfy  any 
applicable  minimum  distribution 
requirements  imder  the  Internal 
Revenue  Code,  or  upon  amoimts 
withdrawn  that  are  within  the  15% 
annual  free  withdrawal  amount.  These 
are  the  same  exceptions  as  would  apply 
to  the  Contracts  without  the  existing 

LRR. 

15.  Contract  owners  are  not  permitted 
to  elect  for  the  existing  LRR  to  apply  to 
part  of  a  contract  and  not  to  the  rest. 
Any  election  of  the  existing  LRR  must 
apply  to  the  whole  contract. 

16.  The  new  LRR  is  identical  to  the 
existing  LRR.  except  that  the  new  LRR 
will  be  available  to  an  expanded  class 
of  eligible  Contract  owners.  The  existing 
LRR  is  available  only  to  Contract  owners 
whose  entire  Contract  value  is  no  longer 
subject  to  a  withdrawal  charge.  By 
contrast,  the  new  LRR  would  be 
available  to  any  Contract  owner  if  on  the 
date  of  appUcation  for  the  new  LRR 
("Application  Date"): 

•  the  ConU^ct  owner's  initial  purchase 
payment  is  no  longer  subject  to  a  withdrawal 
charge;  and 

•  the  Contract  owner's,  additional  purchase 
payments,  if  any,  would  be  subject  to  total 
withdrawal  charges  (assuming  a  current 
surrender  of  the  Contract)  equal  to  an  amount 
not  greater  than  0.25%  of  the  current 
Contract  value. 

The  following  example  illustrates  the 
operation  of  the  new  eligibility  criteria:  In 
1990.  an  individual  purchases  a  Contract 
with  an  initial  purchase  payment  of 
$150,000.  On  January  1, 1997,  the  Contract 
owner  makes  an  additional  purchase 
payment  of  $20,000.  In  2001.  the  Contract 
owner  applies  to  add  the  new  LRR.  At  that 
time,  the  Contract  value  is  $200,000.  and  the 
additional  purchase  payment  is  subject  to  the 
Year  4  surrender  charge  of  2%: 

(A)  ConU^ct  value  =  $200,000 

(B)  Hypothetical  withdrawal  charge 
(assuming  hill  surrender)  =  $20,000  x  .02  = 
$400 

(C)  Eligibility  Calculation  {<  .25%)  =  (B)  / 
(A)  =  400  /  200,000  =  0.20% 

Because  the  withdrawal  charge  upon 
surrender  on  the  Application  Date  is  less 
than  .25%  of  the  Contract  value,  the  Contract 
owner  is  eligible  to  add  the  LRR. 

17.  The  principal  purpose  of  the  new 
LRR  is  the  same  as  that  of  the  existing 
LRR.  namely,  to  rew,ard  eligible  Contract 
owners  for  their  persistency.  However, 
the  broader  eligibility  criteria  for  the 
new  LRR  is  intended  to  meet  the 
demands  of  Contract  owners  for  such 
additional  flexibility.  Specifically,  many 
Contract  owners  have  expressed  the 
desire  that  additional  purchase 
payments,  especially  where  small 
compared  to  the  initial  purchase 
payment,  should  not  defeat  eligibility 


for  the  LRR.  In  addition,  the  new  LRR. 
like  the  existing  LRR,  will  better  allow 
Northbrook  and  Allstate  New  York  to 
maintain  the  Contracts  on  a  competitive 
footing  with  other  newer  variable 
aimuity  contracts  in  the  marketplace 
that  offer  the  same  or  similar  benefits. 

Applicants'  Legal  Analysis 

1.  Section  11(a)  of  the  Act  makes  it 
unlawful  for  any  registered  open-end 
company,  or  any  principal  underwriter 
for  such  a  company,  to  make  or  cause 
to  be  made  an  offer  to  the  holder  of  a 
security  of  such  company,  or  of  any 
other  open-end  investment  company,  to 
exchange  that  security  for  a  seciuity  in 
the  same  or  another  such  company  on 
any  basis  other  than  the  relative  net 
asset  values  of  the  respective  securities, 
unless  the  terms  of  the  offer  have  first 
been  submitted  to  and  approved  by  the 
Commission. 

2 .  Section  1 1  (c)  of  the  Act.  in 
pertinent  part,  requires,  in  effect,  that 
any  offer  of  exchange  of  the  securities  of 
a  registered  unit  investment  trust  for  the 
securities  of  any  other  investment 
company  be  approved  by  the 
Commission  regardless  of  the  basis  of 
the  exchange. 

3.  Standing  alone.  Section  11(a)  by  its 
terms  applies  only  to  exchanges  of 
securities  issued  by  "open-end" 
investment  companies,  which,  under 
section  5(a)(1)  of  the  Act.  includes  only 
management-type  investment 
companies.  ALNY  Accoimt  II  and 
Account  II  are  unit  investment  trust- 
type  (rather  than  a  management-type) 
investment  companies  under  section 
4(2)  of  the  Act.  It  would  appear, 
therefore,  that  Section  11  could  require 
Commission  approval  for  Applicants' 
offer  of  the  new  LRR  only  if  that  offer 
falls  within  the  ambit  of  Section  11(c). 

4.  Applicants  do  not  concede  that 
their  offer  of  the  new  LRR  to  existing 
Contract  owners  necessarily  constitutes 
an  offer  of  securities  of  a  registered  unit 
investment  trust  in  exchange  for 
securities  of  any  other  investment 
company  within  the  purview  of  Section 
11(c).  Nor  do  Applicants  concede  that, 
for  purposes  of  Section  11 .  a  Contract 
with  the  new  LRR  is  a  different  security 
than  a  Contract  without  the  new  LRR. 
Nevertheless.  Applicants  request  an 
exemption  pursuant  to  Section  11(a)  of 
the  Act  to  the  extent  deemed  necessary 
to  permit  the  offer  of  the  new  LRR  as 
described  herein. 

5.  Applicants  have  considered 
whether  they  could  rely  on  Rule  lla-2 
under  the  Act.  Applicants  believe  and 
represent  that  the  only  provision  in  Rule 
lla-2  that  coidd  prevent  such  reliance 
would  be  the  so-called  "tacking" 
requirement  in  Rule  lla-2(d)(l). 


Applicants  state  that  since  the  new  LRR 
withdrawal  charge  continues  for  only 
three  years,  and  since  the  new  LRR  is 
only  available  to  a  Contract  owner  if  on 
the  Application  Date  (a)  the  Contract 
owner's  initial  purchase  payment  was 
made  at  least  six  years  prior  to  the  date 
the  new  LRR  is  added  to  the  Contract 
("Rider  Date");  and  (b)  the  Contract 
owner's  additional  purchase  payments, 
if  any.  would  be  subject  to  total 
withdrawal  charges  (assuming  a  current 
surrender  of  the  Contract)  equal  to  an 
amount  not  greater  than  0.25%  of  the 
current  Contract  value,  the  tacking 
requirement  effectively  would  prohibit 
the  imposition  of  some  or  all  of  the  new 
LRR's  withdrawal  charge  with  respect  to 
purchase  payments  made  prior  to  the 
Rider  Date.  For  that  reason,  Applicants 
have  concluded  that  Rule  lla-2  is 
unavailable  to  them. 

6.  Congress  enacted  Section  11  to 
prevent  "switching."  i.e.,  the  practice  of 
inducing  security  holders  of  one 
investment  company  to  exchange  their 
securities  for  those  of  a  different 
investment  company  solely  for  the 
purpose  of  exacting  additional  selling 
charges.  Applicants  assert  that  the  new 
LRR  would  not  involve  "switching." 
Applicants  maintain,  to  the  contrary, 
that  the  purpose  of  the  new  LRR  is  to 
enable  Contract  owners  to  enhance  their 
Contracts  through  the  rider  without 
having  to  buy  a  new  variable  annuity 
contract.  Applicants  represent  that 
because  the  new  LRR  provides  clear 
benefits,  as  described  above,  the  new 
LRR's  sole  purpose  is  not  to  exact 
additional  selling  charges  (or  any  other 
type  of  charge). 

7.  Applicants  state  that  the  new  LRR 
would  not  result  in  any  duplicative 
charges.  Applicants  represent  that  the 
limited  withdrawal  charge  provided 
under  the  new  LRR  is  reasonable  in 
relation  to  the  benefits  that  the  rider 
provides  and  the  costs  that  Applicants 
will  incur  in  providing  those  benefits. 
Those  costs  will  include  costs  of 
developing  and  administering  the  new 
LRR.  the  direct  dollar  costs  of  the 
charges  that  will  be  waived  or  reduced 
and  the  benefits  that  will  be  paid  under 
the  new  LRR.  and  the  costs  of 
distributing  the  new  LRR  to  Contract 
owners  and  educating  them  about  it. 

8.  Applicants  represent  that  any 
possible  withdrawal  charge  under  the 
new  LRR  is  modest  in  amoimt.  For 
Contract  owners  with  additional 
purchase  payments  subject  to    . 
withdrawal  charges,  the  new  LRR 
waives  all  outstanding  withdrawal 
charges  applicable  under  the  Contract's 
existing  withdrawal  schedule  and 
applies  instead  the  withdrawal  charge 
under  the  new  withdrawal  schedule. 


1RA9A 
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which  may  result  in  a  lower  withdrawal 
charge.  Applicants  state  that,  if  the 
Contract  owner  makes  no  withdrawals 
during  the  three  years  after  the  Rider 
Date,  there  is  no  possibility  that  any 
withdrawal  charge  will  ever  be 
deducted  that  exceeds  what  would  have 
been  deducted  absent  the  new  LRR. 
Applicants  also  state  that  even  if 
purchase  payments  are  withdrawn 
during  that  three-year  period,  the  new 
LRR  vtithdrawal  charge  will  apply  only 
if  more  than  the  15%  annual  free 
withdrawal  amount  is  withdrawn  in  any 
year. 

9.  The  new  LRR  will  be  offered  only 
to  Contract  owners  who  already  have 
demonstrated  an  inclination  to  maintain 
their  Contracts  for  substantial  periods  of 
time.  Applicants  believe  that  the  income 
taxes  that  are  generally  payable  when 
earnings  are  withdrav\rii  from  a  Contract, 
as  well  as  the  tax  penalties  that  may 
apply  if  those  withdrawals  are  made 
prior  to  the  owner's  reaching  age  59  1/ 
2,  serve  as  additional  motivations  that 
cause  most  owners  to  hold  thefr 
Contracts  for  a  substantial  nimiber  of 
years  (and  often  until  retirement). 

10.  Applicants  state  that  any 
withdrawal  charge  will  be  waived  for 
withdrawals  of  any  amoimts  necessary 
to  meet  any  federal  tax  law  minimimi 
distribution  requirements  applicable  to 
a  Contract. 

11.  Under  all  these  circimistances. 
Applicants  believe  that,  as  a  practical 
matter,  few  owners  that  add  the  new 
LRR  to  their  Contracts  will  ever  actually 
pay  any  additional  withdrawal  charges 
as  a  result;  and  to  the  extent  that  the 
new  LRR  succeeds  in  its  purpose  of 
maintaining  the  Contracts  on  a 
competitive  footing  in  the  marketplace, 
withdrawals  shotdd  be  even  further 
reduced. 

12.  Applicants  state  that  except  for 
the  withdrawal  charge  as  described 
above,  the  new  LRR  will  not  residt  in 
any  increase  in  or  imposition  of  any 

.charge.  Accordingly.  Applicants  assert 
that  except  for  the  potential  imposition 
of  the  new  LRR  witiidrawal  charge  on 
certain  withdrawals  that  occur  within 
three  years  after  the  Rider  Date,  every 
aspect  of  a  Contract  will  be  at  least  as 
favorable  after  the  new  LRR  is  added  as 
it  was  before.  Applicants  maintain  that 
adding  the  new  I^R  to  a  Contract  will 
have  no  adverse  tax  consequences  to  a 
Contract's  owner. 

13.  In  light  of  these  considerations. 
Applicants  do  not  believe  there  is  any 
public  policy  or  purpose  luider  Section 
11  (or  otherwise)  that  would  preclude 
offering  the  new  LRR  on  the  terms  and 
subject  to  the  conditions  stated  herein. 


Applicants'  Conditions 

1.  The  Offering  Document  will   . 
contain  concise,  plain  English 
statements  that:  (a)  the  new  LRR  is 
suitable  only  for  Contract  owners  who 
expect  to  hold  their  Contracts  as  long 
term  investments;  and  (b)  if  a  significant 
amount  of  the  Contract's  value  is 
surrendered  or  withdrawn  during  the 
first  three  years  after  the  Rider  Date,  the 
new  LRR's  benefits  may  be  more  than 
offset  by  that  charge,  and  a  Contract 
owner  may  be  worse  off  than  if  he  or  she 
had  rejected  the  new  LRR. 

2.  The  Offering  Docimient  will 
disclose  in  concise  plain  English  the 
only  aspect  in  which  adding  the  new  - 
LRR  rider  could  disadvantage  a  Contract 
owner  (i.e.,  through  the  possible 
imposition  of  the  new  LRR  withdrawal 
charge). 

3.  A  Contract  ovsmer  choosing  to  add 
the  new  LRR  will  complete  and  sign  the 
election  form,  which  will  prominentiy 
restate  in  concise,  plain  English  the 
statements  required  in  Condition  No.  1. 
and  will  return  it  to  Northbrook  or 
Allstate  New  York,  as  appropriate.  If  the 
election  form  is  more  than  two  pages 
long.  Northbrook  or  Allstate  New  York, 
as  appropriate,  will  use  a  separate 
dociunent  to  obtain  the  Contract 
owner's  acknowledgment  of  the 
statements  referred  to  in  Condition  No. 

1  above. 

4.  Applicants  will  maintain  and  make 
available  the  following  separately 
identifiable  records,  for  the  time  periods 
specified  below,  for  review  by  the 
Commission  upon  request:  (a) 
Northbrook  or  Allstate  New  York,  as 
appropriate,  will  maintain  records 
showing  the  level  of  new  LRR  purchases 
and  how  it  relates  to  the  total  nimiber 
of  Contract  owners  eligible  to  acquire 
the  new  LRR  (at  least  quarterly  as  a 
percentage  of  the  ntmiber  eligible);  (b)(i) 
Northbrook  or  Allstate  New  York,  as 
appropriate,  will  maintain  copies  of  any 
form  of  Offering  Document,  prospectus 
disclosure,  election  form, 
acknowledgment  form,  or  offering  letter, 
regarding  the  offering  of  the  new  LRR, 
including  the  dates{s)  used,  and  (ii) 
Morgan  Stanley  will  maintain  copies  of 
any  other  written  materials  or  scripts  for 
presentations  used  by  registered 
representatives  regarding  the  new  LRR, 
including  the  dates  used;  (c)  records 
showing  information  about  each  new 
LRR  purchase  that  occurs,  including  (i) 
the  following  information  to  be 
maintained  by  Northbrook  or  Allstate 
New  York,  as  appropriate:  the  name  of 
the  Contract  owner;  the  Contract 
nvunber;  the  election  form  (and  separate 
acknowledgment  form,  if  any,  used  to 
obtain  the  Contract  owner's 


acknowledgment  of  the  statements 
required  in  Condition  No.  1  above), 
including  the  date  such  election  or 
acknowledgment  form  was  signed;  the' 
date  of  birth,  address  and  telephone 
niunber  of  the  Contract  ovtmer;  the  issue 
date  of  the  new  LRR;  the  amount  of  the 
Contract's  value  on  that  date;  and 
persistency  information  relating  to  the 
Contract  (date  of  any  subsequent 
withdrawals  and  vdthdrawal  charges 
paid);  and  (ii)  the  following  information 
to  be  maintained  by  Morgan  Stanley:  the 
name  of  the  Coiitract  owner,  the 
Contract  number,  the  registered 
representative's  name.  CRD  number, 
fLrm  affiliation,  branch  office  address 
and  telephone  niunber;  the  name  of  the 
registered  representative's  broker-dealer; 
and  the  amount  of  commissions  paid  to 
the  registered  representative  that  relates 
to  the  new  LRR;  and  (d)  each  of 
Northbrook  or  Allstate  New  York,  as 
appropriate,  and  Morgan  Stanley  vrill 
maintain  logs  showing  any  Contract 
owner  complaints  received  by  it  about 
the  new  LRR.  state  insurance 
department  inquiries  to  it  about  the  new 
LRK,  or  litigation,  arbitration  or  other 
proceedings  to  which  it  is  a  party 
regarding  the  new  LRR. 

5.  Applicants  vdll  include  the 
following  information  on  the  logs 
referred  to  in  Condition  No.  4(d)  above: 
date  of  complaint  or  commencement  of 
proceeding;  name  and  address  of  the 
person  making  the  complaint  or 
commencing  the  proceeding;  nature  of 
the  complaint  or  proceeding;  and 
persons  named  or  involved  in  the 
complaint  or  proceeding. 

6.  Applicants  will  retain  (a)  the 
records  specified  in  Condition  Nos.  4(a) 
and  (d)  above  for  six  years  from  creation 
of  the  record;  (b)  the  records  specified 
in  Condition  No.  4(b)  above  for  six  years 
after  the  date  of  last  use;  and  (c)  the 
records  specified  in  Condition  No.  4(c) 
for  five  years  fitjm  the  Rider  Date.  The 
records^  referred  to  in  these  conditions 
will  be  prepared  and  retained,  for  the 
periods  specified  herein,  by  Northbrook 
or  Allstate  New  York,  as  appropriate. 
and  Morgan  Stanley.  Nevertheless,  upon 
request  of  the  Commission  or  its  staff. 
Northbrook  or  Allstate  New  York,  as 
appropriate,  and  Morgan  Stanley  shall 
coordinate  the  prompt  assembly  of  such 
records  for  review  at  a  single  easily 
accessible  location. 

Conclusion 

For  the  reasons  discussed  above. 
Applicants  submit  that  the  new  LRR 
offer  is  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  Act.  Applicants  subpiit 
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that  the  requested  order  should 
therefore  be  granted. 

For  the  Coiomission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margarat  H.  McFarlond, 

Deputy  Secretary. 

(FR  Doc.  02-7778  Filed  3-2»-02;  8:45  am] 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Ftotoaaa  No.  34-45643;  RIe  No.  SR-Anwx- 
2001-05] 

SeH-R«gulatory  Organizations;  Notice 
of  Rling  of  Propoaad  Rule  Ctianga  and 
Amendment  Noa.  1, 2,  and  3  by  the 
American  Stock  Exchange  LLC 
Relating  to  Its  Performance  Evaluation 
Procedures  for  Option,  Equity  and  ETF 
Specialists 

March  25,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  February 
19.  2001.  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  17,  2001.  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  On  February  1, 
2002.  the  Exchange  submitted 
Amendment  No.  2  to  the  proposed  rule 
change."  On  February  19.  2002.  the 
Exchange  submitted  Amendment  No.  3 
to  the  proposed  rule  change.^  The 


>  15  U.S.C  788(b)(1)- 

» 17  CTR  240.196-4. 

3  See  Letter  from  Geraldine  M.  Brindisi,  Vice 
President  and  Corporate  Secretary,  Amex,  to  Nancy 
).  Sanow.  Esq..  Assistant  Director,  Division  of 
Market  Regulation  ("Division").  Commission 
(December  13.  2(»1)  ("Amendment  No.  1"). 
Amendment  No.  1  adds  specialist  performance 
evaluation  procedures  for  equity  and  ETF 
specialists  to  the  proposed  rule  text  and  the 
purpose  section  of  the  proposal. 

*  See  Letter  from  Geraldine  M.  Brindisi,  Vice 
President  and  Corporate  Secretary,  Amex,  to  Nancy 
J.  Sanow,  Esq..  Assistant  Director,  Division. 
Commission  (January  31,  2002)  ("Amendment  No. 
2").  Amendment  No.  2  changes  the  proposed  rule 
text,  including  the  proposed  Commentaries,  from 
Rule  27  ("Allocations  Committee")  to  Rule  26 
("Performance  Committee").  In  addition,  ' 
Amendment  No.  2  clarifies  that  the  Exchange  will 
assign  weightings  to  each  criterion  used  to  evaluate 
specialists,  and  notify  specialists  of  any  changes  to 
the  criteria  or  the  weightings  used  by  the  Exchange. 

*  See  Letter  frDm  Geraldine  M.  Brindisi.  Vice 
President  and  Corporate  Secretary,  Amex,  to  Nancy 
J.  Sanow,  Esq.,  Assistant  Director,  Division, 
Commission  (February  14,  2002)  ("Amendment  No. 
3").  Amendment  No.  3  clarifies  the  rule  text  to 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

L  Self-Regulatory  Organizatioii's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Amex  Rule  26,  and  adopt  Commentaries 
.04,  .05,  .06,  and  .07  to  Amex  Rule  26 
to  for  options,  equity  and  Exchange  "^ 
Traded  Fund  ("ETF")  specialists. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  diange  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Orgpnization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange's  Allocations 
Committee  is  responsible  for  allocating 
securities  to  specialists  that  can  do  a 
quality  job  with  respect  to  the  functions 
of  a  specialist.  The  Committee  on  Floor 
Member  Performance  ("Performance 
Committee")  reviews  specialist 
performance  and  may  take  remedial 
action  up  to  terminating  a  specialist's 
registration  as  such  or  reallocating 
securities  when  it  identifies  inadequate 
performance.  The  Exchange  believes 

that  these  Committees  protect  the 

interests  of  investors,  issuers  and  ETF 
sponsors  by  ensuring  that  only  qualified 
specialists  receive  and  retain 
allocations,  and  the  institutional 
interests  of  the  Exchange  by  ensuring 


reflect  the  criteria  that  the  Exchange  will  initially 
use  to  evaluate  specialists.  In  addition.  Amendment 
No.  3  clarifies  that  the  Exchange  will  allocate 
weightings  to  the  criteria,  and  notify  specialists  of 
these  relative  weightings  before  implementation. 
Amendment  No.  3  also  adds  to  the  proposed  rule 
text  that  the  Exchange  may  change  the  criteria  or 
weightings  allocated  to  the  criteria  in  order  to 
enhance  competitiveness  relative  to  other  markets 
and/or  to  improve  market  quality.  Finally, 
Amendment  No.  3  corrects  typographical  errors 
made  in  the  proposed  rule  text. 


that  the  Amex  is  as  competitive  as 
possible  with  other  markets.^ 

We  believe  that  the  reallocation  of  a 
market  maker's  (or  a  specialist's) 
security  due  to  poor  performance  is 
neither  an  action  responding  to  a 
violation  of  an  exchange  rule  nor  an 
action  where  a  sanction  is  sought  or 
intended.  Instead,  we  believe  that 
performance-based  security 
reallocations  are  instituted  by  exchanges 
to  improve  market  maker  performance 
and  to  ensure  quality  of  markets. 
Accordingly,  in  approving  rules  for 
performance-baseid  reallocations,  we 
historically  have  taken  the  position  that 
the  reallocation  of  a  specialist's  or  a 
market  maker's  security  due  to 
inadequate  performance  does  not 
constitute  a  disciplinary  sanction. 

We  believe  that  an  SRO's  need  to 
evaluate  market  maker  and  specialist 
performance  arises  from  both  business 
and  regulatory  interests  in  ensuring 
adequate  market  making  performance  by 
its  market  makers  and  specialists  that 
are  distinct  from  the  SRO's  enforcement 
interests  in  disciplining  members  who 
violate  SRO  or  Commission  Rules.  An 
exchange  has  an  obligation  to  ensure 
that  its  market  makers  or  specialists  are 
contributing  to  the  maintenance  of  fair 
and  orderly  markets  in  its  securities.  In 
addition,  an  exchange  has  an  interest  in 
ensuring  that  the  services  provided  by 
its  members  attract  buyers  and  sellers  to 
the  exchange.  To  effectuate  both 
piuposes,  an  SRO  needs  to  be  able  to 
evaluate  the  performance  of  its  market 
makers  or  specialists  and  transfer 
securities  fiiom  poor  performing  units  to 
the  better  performing  units.  This  type  of 
action  is  very  different  from  a 
disciplinary  proceeding  where  a 
sanction  is  meted  out  to  remedy  a 
specific  rule  violation.  (Footnotes 
omitted.) 

See  also  In  re  James  Niehoffand 
Cktmpany,  Administrative  Proceeding 
File  No.  3-6757,  (November  30,  1986), 
and  the  other  authorities  cited  in  the 
Commission's  Post  X-1 7  decision. 

The  Performance  Committee  may  take 
remedial  action  on  transactions  that 
involve  poor  performance  that  are 
identified  through  Amex's  surveillance 
or  complaints.  For  equity  securities,  the 
Performance  Committee  currently 
reviews  identified  situations  and  "rates" 
transactions  that  involve  inadequate 


'^See  In  the  Matter  of  the  Application  of  Pacific 
Stock  Exchange's  Options  Floor  Post  X-1 7.  Admin. 
Proc.  File  No.  3-7285,  Securities  Exchange  Act 
Release  No.  31666  (December  29, 1992),  51  SEC 
Dkt.  261.  The  Commission  determined  that 
performance  evaluation  processes  fulfill  a 
combination  of  business  and  regulatory  interests  at 
exchanges  and  are  not  disciplinary  in  nature.  The 
Commission  states  in  the  Post  X-1 7  case: 
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performance.  At  the  end  of  each  quarter, 
the  Amex  staff  calculates  a  quarterly 
performance  rating  for  each  unit  based 
upon  the  unit's  rated  situations. 
According  to  the  Exchange,  a  poor 
rating  may  result  in  a  preclusion  on  new 
allocations.  The  Performance  Committee 
also  conducts  random  reviews  of  option 
and  ETF  specialist  order  tickets  and 
assigns  performance  ratings  based  upon 
these  reviews. 

The  Allocations  Committee  thus 
receives  "Performance  Ratings,"  which 
Allocations  Committee  members  use  in 
making  allocations  decisions.  The 
performance  ratings  consist  of  (1)  a 
rating  (from  "1"  to  "5,"  writh  "1"  being 
the  best  score)  for  each  unit  based  upon 
a  questionnaire  distributed  to  Floor 
brokers  on  a  routine  basis  (the 
Committee  also  receives  the  overall 
average  score  for  each  unit  from  the 
Floor  Broker  Questionnaire);  and  (2)  a 
Performance  Committee  rating  (fit)m 
"1"  to  "5")  based  upon  rated  situations 
(for  equities)  and  order  ticket  reviews 
(for  options  and  ETFs). 

In  view  of  the  importance  of 
allocations  and  reallocation  decisions  to 
investors,  issuers,  ETF  sponsors,  and  the 
Exchange,  the  Amex  proposes  to  revise 
the  current  system  for  evaluating  option, 
equity,  and  ETF  specialists  by  adding  a 
nimiber  of  objective  criteria  to  the  rating 
scheme  and  implementing  defined 
consequences  for  poor  performance.  The 
Exchange  also  proposes  to  codify  its 
existing  market  share  methodology  for 
evaluating  options  specialist 
performance.  The  Focchange  notes  that 
upon  implementation  of  the  new 
evaluation  system  for  equity  specialists, 
the  Performance  Committee  will  no 
longer  assign  performance  ratings  for 
specific  transactions,  but  may  take  such 
other  action  as  is  available  to  the 
Performance  Committee  and  appropriate 
in  the  circumstances.  The  Exchai^ge  will 
continue  order  ticket  reviews  for 
options  and  ETFs  for  regulatory 
purposes.  The  Exchange  may 
incorporate  the  results  of  these  reviews 
into  the  performance  evaluation  rating 
system  with  the  criteria  that  measure 
the  number  of  Minor  Floor  Violation 
Disciplinary  actions. 

Under  the  proposed  specialist 
evaluation  systems,  specialists  would  be 
evaluated  quarterly  based  upon  data 
from  the  prior  quarter  with  respect  to 
various  criteria.  The  Exchange  proposes 
that  it  may  change  the  criteria  used  to 
evaluate  specialists  and  the  weightings 
of  these  criteria  irom  time  to  time  as 
warranted  by  market  conditions  in  order 
to  enhance  the  Exchange's 
competitiveness  relative  to  other 
markets  and/or  market  quality.  The 
Exchange  would  notify  specialists  of 


any  changes  to  the  criteria,  and  the 
weightings  thereof,  prior  to 
implementation.  The  Exchange 
proposes  to  use  the  following 
performance  criteria  at  the 
commencement  of  the  specialist 
evaluation  systems: 

Option  Specialist  Evaluation  Criteria 

•  Percentage  of  trades  executed  at  or 
better  than  the  National  Best  Bid  and 
Offer  ("NBBO") 

•  Percentage  of  orders  that  receive 
price  improvement 

•  Percentage  of  time  at  NBBO 

•  Average  bid/offer  spread 

•  Liquidity  enhanced  trades  ^ 

•  Average  execution  time 

•  Size  of  orders  eligible  for  Auto-Ex 

•  Timeliness  of  openings  relative  to 
the  underlying  secvuity 

•  Floor  Broker  Questionnaire 
rankings 

•  Average  number  of  Performance 
Committee  actions  per  option,  and 

•  Average  number  of  Minor  Floor 
Violation  Disciplinary  Committee 
actions  ^  per  option. 

Equity  Specialist  Evaluation  Criteria 

•  Percentage  of  volume  executed 
better  than  the  NBBO 

•  Percentage  of  volume  at  the  NBBO 

•  Percentage  of  time  at  the  NBBO 

•  Percentage  of  market  orders 
executed  within  sixty  seconds 

•  Percentage  of  manual  display  of 
better  limit  orders 

•  Number  of  issues  opened  after  9:45 

•  Floor  Broker  Questionnaire 
rankings 

•  Average  response  time  to  ITS  ^ 
commitments 

ETF  Specialist  Evaluation  Criteria 

•  Percentage  of  orders  that  receive 
price  improvement 

•  Percentage  of  time  at  the  NBBO 

•  Average  bid/offer  spread 

•  Average  execution  time  for  market 
and  marketable  limit  orders 

•  Floor  Broker  Questionnaire 
rankings 

•  Average  response  time  to  ITS 
conmiitments 


'  The  Exchange  notes  that  liquidity  enhancement 
is  a  measure  of  the  depth  of  a  market.  The 
percentage  of  trades  that  receive  liquidity 
enhancement  equals  the  percentage  of  trades  where 
an  order  for  more  than  20  contracts  was  executed 
at  one  price,  at  or  between  the  NBBO. 

"The  Exchange  represents  that  the  term  "action" 
would  be  defined  to  include  any  time  the 
Committees  did  something  other  than  "no  action" 
the  matter.  For  example,  an  admonitory  letter  from 
the  Performance  or  Minor  Floor  Violation 
Disciplinary  Committee  would,  be  considered 
"action"  for  the  purposes  of  calculating  specialist 
performance  ratings. 

'The  term  "ITS"  means  Intermarket  Trading 
System. 


•  Average  number  of  Performance  or 
Minor  Floor  Violation  Disciplinary 
Committee  actions  per  ETF 

The  Exchange  would  rate  all 
specialists  from  "1"  to  "5"  on  a  curve 
based  upon  their  scores  with  respect  to 
the  criteria.  ETFs  would  be  "tiered"  and 
evaluated  for  rating  purposes  in  separate 
groups  based  upon  trading  volume  to 
ensure  that  comparisons  between 
specialists  are  based  upon  securities 
with  similar  trading  characteristics.  The 
Exchange  would  notify  specialists  of 
their  ratings  following  calculation.  A 
rating  of  "1"  would  represent  the  best 
possible  score.  Ratings  of  "4"  and  "5" 
would  have  defined  remedial 
consequences. 

A  specialist  unit  that  received  a  "4" 
or  a  "5"  rating  in  any  quarter  would  be 
referred  to  the  Performance  Committee 
for  consideration  of  a  preclusion  on  new 
allocations,  or  other  appropriate 
remedial  action.  A  specialist  unit  that 
received  a  "5"  rating  in  any  two  of  four 
consecutive  quarters  would  be  referred 
to  the  Performance  Committee  for 
consideration  of  possible  reallocation  of 
one  or  more  securities,  or  other 
appropriate  remedial  action.  A 
specialist  unit  that  received  ratings  of 
"4"  or  "5"  in  any  three  of  six 
consecutive  quarters  would  be  referred 
to  the  Performance  Committee  for 
consideration  of  possible  reallocation  of 
one  or  more  securities,  or  other 
appropriate  remedial  action.  The 
Elxchange  notes  that  the  Performance 
Cominittee  may  consider  any  relevant 
information,  including  the  Specialist 
Floor  Broker  Questionnaire,  trading 
data,  a  member's  regulatory  history, 
market  share,  order  flow  statistics,  level 
and  adequacy  of  staffing,  and  other 
pertinent  information  in  reviewing  a 
specialist  or  unit. 

In  addition  to  the  performance  ratings 
system  described  above,  the  Exchange 
also  proposes  to  codify  the  current 
program  for  evaluating  options 
specialists  based  upon  market  share. 
Under  this  program,  options  specialists 
are  regularly  evaluated  with  respect  to 
non-market  maker  contract  volume  in 
options  that  are  actively  traded  in  the 
United  States.  There  may  be  different 
minimum  market  share  criteria  for  (1) 
options  that  have  always  been  multiply 
listed,  and  (2)  options  that  were  at  one 
time  exclusively  awarded  lo  only  one 
exchange  under  the  old  "lottery" 
system. 

According  to  the  Exchange,  options 
specialists  are  not  evaluated  on  their 
market  share  in  a  newly  listed  option  for 
the  six  months  following  listing  on  the 
Exchange.  Under  the  program,  a 
specialist  that  falls  below  the  minimum 
market  share  criteria  in  one  or  more 
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options  is  referred  to  the  Performance 
Conunittee  for  consideration  of 
reallocation  or  other  remedial  action 
based  upon  poor  market  share  in  one  or 
more  options.  The  Exchange  may 
change  the  minimum  market  share 
criteria  used  to  evaluate  specialists  from 
time  to  time  as  warranted  by  market 
conditions.  The  Exchange  would  notify 
specialists  of  any  changes  to  the  market 
share  criteria  prior  to  implementation. 
The  Exchange  also  would  notify 
specialists  of  their  market  share. 

The  market  share  evaluation  program 
for  options  specialists  would  be  separate 
from  the  performance  ratings  system. 
Thus,  for  example,  an  option  specialist 
with  performance  ratings  that  would  not 
trigger  remedial  action  could  be  referred 
to  the  Performance  Committee  for 
consideration  of  reallocation  or  other 
action  based  upon  sub-standard  market 
share  in  one  or  more  options. 

The  Performance  Committee  reviews 
proposed  transfers  of  specialist 
registrations  between  specialists  to 
ensure  that  the  institutional  interests  of 
the  Exchange  are  protected.  The 
Performance  Committee,  accordingly, 
will  consider  the  performance  ratings 
and  market  share  of  both  the  acquiring 
and  transferring  specialists  in 
determining  whether  to  approve  a 
proposed  transfer. 

Under  the  proposed  specialist 
evaluation  procedures,  performance 
reviews  can  result  from  (1)  complaints 
or  surveillance  reviews.  (2)  low  scores 
under  the  specialist  performance  ratings 
systems,  or  (3)  low  market  share  in  one 
or  more  options  classes.  A  performance 
review  can  result  in  a  variety  of  possible 
actions,  including  recommendations  for 
performance  improvement,  a 
determination  not  to  permit  a  firm  to 
seek  new  allocations,  or  a  reallocation  of 
one  or  more  options  classes  from  a 
specialist  unit.  The  Performance 
Committee  is  not  precluded  from 
reallocating  options  based  on  a  single 
instance  of  deficient  performance  or  a 
single  quarter  or  poor  ratings  or  low 
market  share.  Conversely,  the 
Performance  Committee  is  not  required 
to  take  such  actions.  Rather,  the 
Exchange  believes  that  the  purpose  of 
the  rules  and  processes  is  to  identify 
circumstances  that  warrant  review  by 
the  Performance  Committee.  The  natiu« 
of  the  appropriate  remedial  actions  is 
necessarily  a  subjective  matter, 
dependent  on  such  matters  as  the 
options  being  traded,  competition  on 
other  exchanges,  personnel  and  systems 
changes,  and  other  factors.  Accordingly, 
such  determinations  are  left  to  the 
expertise,  discretion  and  judgment  of 
the  Performance  Committee. 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act  i°  in  general, 
and  furthers  the  objectives  of  section 
6(b)  of  the  Act "  in  particular,  in  that 
the  proposal  is  designed  to  promote  just 
and  equitable  principles  of  trade  and 
protect  investors  and  the  public  interest 
by  encouraging  good  performance  and 
competition  among  specialists. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition;  rather,  it  will 
enhance  and  encourage  competition  ' 
both  within  the  Exchange,  and,  more 
significantly,  between  and  among  the 
Exchange  and  other  exchanges  and 
markets  by  establishing  incentives  for 
superior  performance  and  thereby 
ensuring  the  maintenance  of  quality 
markets  at  the  Exchange.  In  this  respect, 
the  Exchange  believes  that  it  is  critical 
to  recognize  that  the  most  important 
level  of  competition  occurs  not  among 
specialists  of  the  same  exchange  to 
obtain  a  particular  listing,  but  rather 
among  specialists  of  different  exchanges 
trading  in  the  same  security  and  actively 
competing  for  the  business  of  the 
investing  public.  The  Exchange  notes 
that  the  Commission  has  expressly 
recognized  that  the  procedures  set  forth 
in  the  proposed  rule  change  for 
reviewing  the  performance  of  specialists 
and  taking  remedial  action  where 
appropriate  are  necessary  to  ensure 
quality  markets  and  thereby  attract 
buyers  and  sellers  to  the  Exchange. '^ 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Conunission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  Exchange  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
.available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange. 

All  submissions  should  refer  to  File 
No.  SR-Amex-2001-95  and  shoidd  be 
submitted  by  April  22,  2002. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to  the 
delegated  authority.  ^^ 
[PR  Doc.  02-7780  Filed  3-29-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.34-45642;  RIa  No.  SR-CSE- 
2002-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Cincinnati  Stocic  Exchange,  Inc. 
Relating  to  Changes  in  Transaction 
Fees  and  Establishing  a  Pilot  Revenue 
Sharing  Program  for  Trading  in 
Nasdaq  National  Market  Securities 

March  26.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
March  25.  2002,  the  Cincinnati  Stock 
Exchange,  Incorporated  ("CSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 


'o  15  U.S.C  78f. 
"  15  U.S.C.  78flb)(5). 
' "  See  note  6,  supra. 


"17  CFR  200.30-3(a)(12). 
» 15  U.S.C  78s(b)(l). 
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("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  CSE.  The  Commission 
is  publishing  this  notice  to  solicit 
comment  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
tbe  Proposed  Rule  Change 

The  Exchange  hereby  proposes  to 
amend  the  Exchange's  schedule  of 
transaction  fees  and  to  establish  a  pilot 
revenue  sharing  program  to  reflect 
recent  developments  in  competitive 
business  strategy.  The  text  of  the 
proposed  rule  change  is  below. 
Additions  are  in  italics,  and  deletions 
are  in  brackets. 

The  Cincinnati  Stock  Exchange, 
Incorporated 


Chapter  XI 

Trading  Rules 

Rule  11.10    National  Securities  Trading 
System  Fees 

A.  Trading  Fees  (No  Change  to  Text) 

(e)(1)  (No  Change  to  Text) 

(2)  Tape  "C"  Transactions.  Tape  "C 
Transactions  are  defined  as  transactions 
conducted  in  Nasdaq  securities 
pursuant  to  unlisted  trading  privileges 
("UTF").  Members  will  be  charged  a  per 
share  fee  for  Nasdaq  securities  based 
upon  the  follo^Aing  schedule: 


Number  of  shares  traded  (In  a 
single  day) 

Fee  per 
share 

0-5  million 

$0,001 

5  million  one+   

0.000025 

(1)  [Tape  "C"  Transactions.  "Dape  "C" 
Transactions  are  defined  as  transactions 
conducted  in  Nasdaq  securities 
pursuant  to  unlisted  trading  privileges 
("UTP").  Members  will  be  charged 
$.001  per  share  per  side  ($1.00/1000 
shares),  with  a  maximum  charge  of 
$37.50  per  firm  per  side,  for  Tape  C 
Transactions.] 

Tape  "C  Transaction  Credit. 
Members  will  receive  a  75  percent  pro 
rata  credit  on  revenue  generated  by 
transactions  in  Tape  "C  securities. 

1(1)]  (m)  (No  Change  in  Text) 

[(m)]  (n)  (No  Change  in  Text) 

[(n)]  (o)  (No  change  in  Text) 

[(o)]  (p)  (No  change  to  text) 

l(p)]  (q)  (No  change  to  text) 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CSE  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  two 
amendments  to  its  Rules  governing 
transaction  fees  and  market  data 
revenue  credits  in  keeping  with  recent 
trends  in  the  seciirities  industry.  The 
first  amendment  adds  subsection  (2)  to 
Rule  11.10(A)(e),  ("Crosses  and  Meets"). 
Subsection  (2)  establishes  a  fee  schedule 
ior  transactions  in  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  National  Market 
("NNM")  securities. 

The  second  change  filed  by  the 
Exchange  creates  a  pilot  program  as  an 
incentive  to  Members  to  trade  NNM 
securities  on  the  Exchange  and  will  be 
codified  as  Rule  11.10(A)(1)  (Tape  "C" 
Transaction  Credit).  The  Exchange 
believes  the  credit  is  a  logical  next  step 
in  its  efforts  to  provide  competitive 
exchange  services  to  members  trading 
NNM  securities.  Under  the  program.^ 
member  firms  will  receive  a  75  percent 
(75%)  pro  rata  transaction  credit  on  all 
Nasdaq  Tape  C  market  data  revenue 
generated  by  member  trading  activity. 
The  pilot  program  runs  for  90  days  and 
is  set  to  expire  June  28.  2002.  if  not 
renewed. 

2.  Statutory  Basis 

The  proposed  rule  change  is  generally 
consistent  with  section  6(b)  ^  of  the  Act. 
The  proposed  rule  change  also  furthers 
the  objectives  of  Section  6(b)(5).'' 
particularly,  in  that  the  proposed  rule 
change  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 


2  Nasdaq  securities  will  be  traded  on  CSE 
pursuant  to  Section  12(f)  of  the  Act,  15  U.S.C  78/(f). 
as  well  as  the  Joint  Self-Regulatory  Organization 
Plan  Governing  the  Collection,  Consolidation,  and 
Dissemination  of  Quotation  and  Transaction 
Information  for  Nasdaq-Listed  Securities  Traded  on 
Exchanges  on  an  Unlisted  Trading  Privilege  Basis 
("Nasdaq-UTP  Plan"). 

'15U.S.C.  78fn)). 
,    ■•15  U.S.C.  78f(b)(5). 


persons  engaged  in  regulating,  clearing, 
settiing.  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and  in  general,  to  protect 
investors  and  the  public  interest.  The 
proposal  also  is  consistent  with  section 
6(b)(4)  s  in  that  it  is  designed  to  provide 
for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
Exchange  members  by  crediting 
members  on  a  pro  rata  basis. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  in  connection  with  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)  6  of  the  Act  and  paragraph 
(e)  of  Ride  19b-4  ^  thereunder.  At  any 
time  within  sixty  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  suimmarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wdthheld  bom  the 


s  15  U.S.C  78f(b)(4). 
615  U.S.C.  78s(b)(3)(A). 
'17CFR240.l9b-t(e). 
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public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Roqm.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CSE-.20O2-O3  and  should  be 
submitted  by  April  22.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-7782  Filed  3-29-02;  8:45  ami 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[FMMsa  No.  34-45648;  Rl«  No.  600-30] 

Self-Regulatory  Organizationa; 
Emerging  Marketa  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Approving  a  Request  for  an  Extension 
of  Temporary  Registration  aa  a 
Clearing  Agency 

March  26,  2002. 

Pursuant  to  section  19(a)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
February  27.  2002,  the  Emerging 
Markets  Clearing  Corporation  ("EMCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a  request 
that  the  Commission  extend  EMCC's 
temporary  registration  as  a  clearing 
agency.2  The  Commission  is  publishing 
this  notice  and  order  to  solicit 
comments  from  interested  persons  and 
to  extend  EMCC's  temporary  registration 
as  a  clearing  agency  through  March  31. 
2003. 

On  February  13, 1998,  pursuant  to 
sections  17A(b)  and  19(a)(1)  of  the  Act  ^ 
and  Rule  17Ab2-l  promulgated 
thereunder.*  the  Commission  granted 
EMCC's  application  for  registration  as  a 
clearing  agency  on  a  temporary  basis 
imtil  August  20. 1999.5  By  subsequent 
orders,  the  Commission  extended 
EMCC's  registration  as  a  clearing  agency 
through  March  31.  2002." 


EMCC  was  created  to  facilitate  the 
clearance  and  settlement  of  transactions 
in  U.S.  dollar  denominated  Brady 
Bonds.^  Since  it  began  operations, 
EMCC  has  added  certain  sovereign  debt 
to  the  list  of  eligible  securities  that  may 
be  cleared  and  settled  at  EMCC.8  EMCC 
began  operating  on  April  6. 1998,  with 
ten  dealer  members. 

As  part  of  EMCC's  initial  temporary 
registration,  the  Commission  granted 
EMCC  temporary  exemption  from 
section  17A(b)(3)(B)  of  the  Act  because 
EMCC  did  not  provide  for  the  admission 
of  some  of  the  categories  of  members 
required  by  that  section."  To  date, 
EMCC's  rules  still  only  provide 
membership  criteria  for  U.S.  broker- 
dealers,  United  Kingdom  broker-dealers, 
U.S.  banks,  and  non-U.S.  banks.  As  the 
Commission  noted  in  the  Registration 
Order,  the  Commission  believes  that  it 
is  appropriate  for  EMCC  to  limit  the 
categories  of  members  during  its  initial 
years  of  operations  because  to  date  no 
entity  in  a  category  not  covered  by 
EMCC's  rules  has  expressed  an  interest 
in  becoming  a  member.'"  Accordingly, 
the  Commission  is  extending  EMCC's 
temporary  exemption  from  section 
17A{b)(3)(B). 

The  Commission  also  granted  EMCC  a 
temporary  exemption  from  sections 
17A(b)(3)(A)  and  17A(b)(3)(F)  of  the  Act 
to  permit  EMCC  to  use,  subject  to 
certain  limitations,  ten  percent  of  its 
clearing  fund  to  collateralize  a  line  of 
credit  at  Euroclear  used  to  finance  on  an 
intraday  basis  the  receipt  by  EMCC  of 
eligible  instruments  from  one  member 
that  EMCC  will  redeliver  to  another 
member."  The  Registration  Order 
limited  EMCC's  use  of  clearing  fund 
deposits  for  this  intraday  financing  to 
the  earlier  of  one  year  after  EMCC 
commenced  operations  or  the  date  on 
which  EMCC  begins  its  netting  service. 
On  April  2.  and  May  17, 1999.  the 
Commission  approved  rule  changes  that 
permitted  EMCC  to  implement  a  netting 
service  and  that  extended  EMCC's 


''17CFR200.30-3(a)(12). 
>  15  U.S.C.  78s(a). 

*  Letter  from  Merrie  Faye  Wilkin.  Assistant 
Secretary.  EMCC  (February  27,  2002). 

5 15  U.S.C.  78q-l(b)  and  78s(a)(l). 
«17CFR240.17Ab2-l. 

*  Securities  Exchange  Act  Release  No.  39661  (Feb. 
13.  1998),  63  FR  8711  (Feb.  20.  1998)  ("Registration 
0»der"). 

•Securities  Exchange  Act  Release  Nos.  41733 
(Aug.  12.  1999).  64  FR  44982  (Aug.  18.  1999);  43182 
(Aug.  18,  2000),  65  FR  51880  (Aug.  25,  2000):  and 
44707  (Aug,  15,  2001),  66  FR  43941  (Aug.  21,  2001). 


ability  to  use  clearing  fimd  deposits  for 
intraday  financing  at  Euroclear  until  all 
EMCC  members  are  netting  members." 
Because  not  all  of  EMCC's  members 
have  become  netting  members,  the 
Commission  is  extending  EMCC's 
temporary  exemption  from  Section 
17A(b)(3)(A)  and  (F). 

hiterested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
application.  Such  written  data,  views, 
and  arguments  will  be  considered  by  the 
Commission  in  granting  registration  or 
instituting  proceedings  to  determine 
whether  registration  should  be  denied 
in  accordance  with  section  19(a)(1)  of 
the  Act."  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  5th 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  amended 
application  for  registration  and  all 
written  comments  will  be  available  for 
inspection  at  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  All  submissions 
should  refer  to  File  No,  600-30  and 
should  be  submitted  by  April  22.  2002. 

It  is  therefore  ordered,  pursuant  to 
section  19(a)  of  the  Act.  Aat  EMCC's 
registration  as  a  clearing  agency  (File 
No.  600-30)  be  and  hereby  is 
temporarily  approved  through  March 
31.2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  02-7783  Filed  3-29-02;  8:45  am) 

BHJJNO  CODE  8010-01-P 


'  Brady  Imnds  are  restructured  bank  loans  that 
were  first  issued  pursuant  to  a  plan  developed  by 
then  U.S.  Treasury  Secretary  Nicholas  Brady  to 
assist  detjt-ridden  countries  restructure  their 
sovereign  debt  into  commercially  marketable 
securities.  The  plan  provided  for  the  exchange  of 
bank  loans  for  collateralized  debt  securities  as  part 
of  an  internationally  supported  sovereign  debt 
restructuring.  Typically,  the  principal  and  certain 
interest  of  these  bonds  is  collateralized  by  U.S. 
Treasury  zero  coupon  bonds  and  other  high  grade 
instruments. 

•Securities  Exchange  Act  Release  Nos.  40363 
(Aug.  25.  1998),  63  FR  46263  (Aug.  31,  1998)  and 
41618  (July  14,  1999),  64  FR  39181  (July  21,  1999). 

«  Registration  Order  at  8716. 

'OEMCC  has  represented  to  the  staff  that  it  will 
modify  its  rules  to  provide  admission  criteria  for 
other  entities  that  wish  to  become  EMCC  meml)ers. 

"  Registration  Order  at  8720. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45647;  Hie  No.  SR-GSCC- 
2001-15] 

Self-Regulatory  Organizationa; 
Government  Securttiea  Clearing 
Corporation;  Notice  of  HIing  and  Order 
Granting  Accelerated  Approval  of  a 
Propoaed  Rule  Change  Regarding 
Certain  Highly  Leveraged  Membera 

March  26.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
October  16,  2001.  the  Government 


"Securities  Exchange  Act  Release  Nos.  41247 
(Apr.  2,  1999),  64  FR  17705  (Apr.  12.  1999)  and 
41415  (May  17, 1999),  64  FR  27841  (May  21,  1999). 

>M 5  U.S.C.  788(a)(1). 

'« 17  CFR  200.3(>-3(a)(16). 

'  15  U.S.C.  78s(b)(l). 


iK44n 


Federal  Rejaater/Vol.  67.  No.  62 /Monday.  April  1.  2002 /Notices 


Federal  Register /Vol.  67,  No.  62 /Monday,  April  1,  2002 /Notices 


15439 


Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  n  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  and  order  to  solicit  comments 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
GSCC  Rides  to  require  certain  highly 
leveraged  GSCC  members  to  make  and 
maintain  with  GSCC  additional  deposits 
to  the  clearing  fimd.  The  proposed  rule 
change  also  amends  the  definition  of 
"excess  capital," 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's. 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  May  14.  2001.  GSCC  filed  a 
proposed  rule  change  with  the 
Commission  clarifying  GSCC's  rights 
with  respect  to  its  treatment  of  highly 
leveraged  members.^  GSCC  stated  that  it 
was  important  for  it  to  be  able  to 
monitor  the  ratio  of  each  member's 
clearing  fund  requirement  to  that 
member's  level  of  excess  regulatory 
capital,*  and  wished  to  advise  its 
members  of  specific  actions  that  it 
would  take  pursuant  to  its  rules  with 
respect  to  any  member  that  has  a  ratio 
in  excess  of  0.5.  GSCC  informed  its 
members  that  it  would  require  a  highly 
leveraged  member  to  provide  it  Mrith 
comfort  that  it  could  fulfill  its 


'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 

*  See  Exchange  Act  Release  No.  44995  (October 
26.  2001),  66  FR  55724  (November  2,  2001)  (File 
No.  GSOC-2001-06). 

*In  this  context,  the  term  "excess  regulatory 
capital"  is  used  to  include  excess  net  capital,  excess 
liquid  capital,  or  excess  adjusted  net  capital,  as 
applicable,  all  of  which  are  measures  of  an 
organization's  net  worth  after  adjusting  for  the 
liquidity  of  its  balance  sheet. 


obligations  to  GSCC  and  that  GSCC 
would  be  entitled  to  obtain  or  exchange 
margin  information  with  respect  to  such 
member  with  other  clearing 
organizations. 

GSCC  now  proposes  to  take  additional 
actions  with  respect  to  certain  highly 
leveraged  members.  Specifically,  GSCC 
proposes  to  require  each  highly 
leveraged  member  with  a  ratio  of 
clearing  fimd  requirement  to  excess 
regulatory  capital  greater  than  1.0  to 
make  and  maintain  vdth  GSCC  an 
additional  deposit  to  the  clearing  fimd. 
This  deposit  would  be  equal  to  twenty- 
five  percent  of  the  amoimt  by  which  the 
member's  "excess  capital  differential," 
which  is  being  defined  as  the  amount  by 
which  a  netting  member's  required 
clearing  fund  requirement  exceeds  the 
member's  level  of  excess  regulatory 
capital.5  GSCC  believes  that  this 
clearing  fimd  premiimi  is  appropriate  in 
view  of  the  additional  credit  risk  that 
such  highly  leveraged  members  pose  to 
GSCC.e  These  rights  are  in  addition  to 
any  other  rights  and  remedies  that  GSCC 
possesses  pursuant  to  its  ndes. 

GSCC  also  proposes  to  make  a  minor 
change  to  the  definition  of  "excess 
capital"  to  reflect  the  fact  that  some 
regulators  (such  as  bank  regulators)  do 
not  require  the  entities  they  regulate  to 
maintain  a  minimimi  level  of  net  liquid 
assets.' 

GSCC  believes  that  the  proposed  rules 
changes  are  consistent  with  the 
requirements  of  Section  1 7 A  of  the  Act 
and  the  rules  and  regulations 
thereimder  because  they  provide 
protection  for  GSCC  with  respect  to  the 
additional  risk  that  highly  leveraged 
members  pose  to  GSCC  and  therefore 
better  enable  GSCC  to  safeguard  the 
securities  and  funds  in  its  custody  or 
control  or  for  which  it  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  beUeve  that  the 
proposed  rules  changes  will  have  an 
impact  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  relating  to  the 
proposed  rules  changes  have  not  yet 
been  solicited  or  received.  Members  will 
be  notified  of  the  nde  change  filing  and 


*GSCC  Rule  1  and  Rule  4,  Section  3. 

«GSCC  will  take  the  actions  described  in  this  rule 
filing  against  inter-dealer  broker  netting  members  as 
well  if  they  have  a  ratio  of  clearing  fund 
requirement  to  excess  regulatory  capital  of  greater 
than  1.0. 

»GSCCRulel. 


comments  will  be  solicited  by  an 
Important  Notice.  GSCC  will  notify  the 
Commission  of  any  vmtten  comments 
received  by  GSCC. 

in.  Date  of  E£Bectiveness  of  the 
Proposed  Rule  Change  and  Timing  far 
Conunission  Action 

The  Commission  finds  that  the 
proposed  nUe  change  is  consistent  virith 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F).8  Section 
17A(b)(3)(F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  assure 
the  safeguarding  of  securities  and  funds 
that  are  in  its  custody  or  control  or  for 
which  it  is  responsible.  The 
Commission  believes  that  requiring  each 
highly  leveraged  GSCC  member  virith  a 
ratio  of  clearing  fund  requirement  to 
excess  regulatory  capital  greater  than  1.0 
to  make  and  maintain  an  additional 
deposit  to  the  clearing  fund  will  give 
GSCC  additional  resources  to  protect 
itself  and  its  members'  securities  and 
funds  from  the  additional  credit  risk 
that  highly  leveraged  members  pose.  As 
such,  tibe  Commission  believes  GSCC's 
proposal  is  consistent  with  its  obligation 
to  assure  the  safeguarding  of  securities 
and  funds  that  are  in  its  custody  or 
control  or  for  which  it  is  responsible. 

GSCC  has  requested  that  tne 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing. 
The  Commission  finds  good  cause  for 
approving  the  rule  change  prior  to  the 
thirtieth  day  after  publication  because 
such  approval  will  immediately  allow  . 
GSCC  to  better  protect  itself  with 
respect  to  highly  leveraged  members. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission)  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  I 

change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  nde  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C,  552,  will  be 


•15  U.S.C.  78q-l(b)(3)(F). 
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available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  NW, 
Washington,  IX:  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-2001-15  and 
should  be  submitted  by  April  22,  2002. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.»  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-2001-15)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. »" 

Margarat  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-7784  Filed  3-29-02;  8:45  am) 
■LUNQ  cooe  wio-oi-r 


SECURTTIES  AND  EXCHANGE 

COMMISSION 

[nillMl  No.  34-45644;  HI*  No.  SR-NYSE- 

2001-63] 

Setf-ftoguMory  Organbations;  Order 
Approving  Propoaad  Rule  Cttange  and 
AiiMndnMnt  No.  1  Thereto  by  the  Nww 
Yorfi  Stock  Exchange,  Inc.  Amending 
Ha  Rulea  Regarding  the  Tranamlaelon 
of  Proxy  and  Other  Shareholder 
Communication  Material  and  the  Proxy 
Relmbureement  GuldeUnee  Set  Forth 
In  Thoae  Rulee,  and  Requeatlng 
Permanent  Approval  of  the  Amended 
Proxy  RelmlMireement  GkJidelinee 

March  25,  2002. 
I.  Introduction 

On  December  21.  2001.  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  and  Rule  19b-4 
therexmder,^  a  proposed  rule  change  to 
amend  the  NYSE's  proxy  fee  schedule 
guidelines  under  its  current  pilot 
program,  and  to  seek  permanent 
approval  of  the  pilot  pro-am.  On 
January  9.  2002.  the  NYSE  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  proposed  nUe  change  and 
Amendment  No.  1  were  published  in 


the  Federal  Register  on  January  16. 
2002.*  Eight  comments  were  received 
on  the  proposed  rule  change,  as 
amended.^  The  NYSE  responded  to  the 
comments  on  March  5.  2002. »  This 
order  approves  the  proposed  rule 
change,  as  amended. 

n.  Background 

NYSE  member  organizations  that  hold 
securities  for  beneficial  owners  in  street 
name  ^  solicit  proxies  from,  and  deliver 
proxy  and  issuer  communication 
materials  to,  beneficial  owners  on  behalf 
of  NYSE  issuers.  For  this  service,  issuers 
reimburse  NYSE  member  organizations 
for  out-of-pocket,  reasonable  clerical, 
postage  and  other  expenses  incurred  for 
a  particular  distribution,  pursuant  to 
guidelines  for  reimbursement  of  these 
expenses  as  set  forth  in  NYSE  Rules  451 
and  465,  and  Paragraph  402.10(A)  of  the 
NYSE's  Listed  Company  Manual, 
(collectively  "Rules ")." 


•15U.S.C.  78i(bM2). 

»»17  CFR  200.3O-3(aXl2). 

M5U.S.C78t(b)(l). 

>17CFR240.19b-4. 

3  See  letter  from  Dwia  C  Stuckay.  Corporate 
Secratary.  NYSE,  to  Sharon  Lawson.  Senior  Special 
Counael,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  January  7,  2002 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
Exchange  made  some  technical  and  clarifying 
corrections  to  the  proposed  rule  change. 


«  See  Securities  Exchange  Act  Release  No.  45263 
(January  9.  2002).  67  FR  2264. 

*  See  letters  from  Paul  Conn,  Executive  Vice 
President,  Computershare  Limited,  and  Steven 
Rothbloom,  President,  Computershare  Investor 
Services  (US),  to  Secretary,  Commission,  dated 
February  6.  2002  ("Computershare  Letter ');  Rachel 
E.  Kosmal,  Senior  Attorney,  Intel  Corporation,  D. 
Ciaig  Nordlund.  Senior  Vice  President,  General 
Counsel  and  Secretary,  Agilent  Technologies,  Inc.. 
and  Keith  Dolliver.  Senior  Attorney,  Microsoft 
Corporation,  to  Secretary,  Conmiission,  dated 
February  6,  2002  ("Intel  et  al.  Letter");  Keith  G. 
Berkheimer,  President,  CTA,  to  Secretary. 
Commission,  dated  February  6,  2002  ("CTA 
Letter");  Carl  T  Hagberg  to  Secretary,  Commission, 
dated  February  4,  2002  ("Hagberg  Letter");  David 
W.  Smith,  American  Society  of  Corporate 
Secretaries  ("ASCS"),  to  Jonathan  G.  Katz. 
Secretary,  Commission,  dated  February  7,  2002 
("ASCS  Letter");  Peter  C.  Suhr,  Executive  Vice 
President,  Alamo  Direct,  to  Secretary,  Commission, 
dated  February  1,  2002  ("Alamo  Direct  Letter"); 
Elva  Gonzalez,  Corporate  Manager,  Shareowner 
Services.  SBC  Communications,  to  nile- 
cominents9sec.gov.  Commission,  dated  February  8, 
2002  ("SBC  Communications  Letter");  and  Sarah 
A.B.  Teslik,  Executive  Director,  Council  of 
Institutional  Investors  ("CII"),  to  Secretary, 
Commission,  dated  February  7,  2002  ("CH  Letter") 
(collectively,  "Letters"). 

•  See  letter  from  Darla  C.  Stuckey,  Corporate 
Secretary.  NYSE,  to  Sharon  Lawson,  Senior  Special 
Counsel,  Division,  Commission,  dated  March  4, 
2002  (responding  to  the  comment  letters  received 
regarding  the  proposed  rule  change)  ("NYSE 
Response  Letter"). 

'  The  ovniership  of  shares  in  street  name  means 
that  a  shareholder,  or  "beneficial  owner,"  has 
purchased  shares  through  a  broker-dealer  or  bank, 
also  known  as  a  "nominee."  In  contrast  to  direct 
ownership,  where  shares  are  directly  registered  in 
the  name  of  the  shareholder,  shares  held  in  street 
name  ire  registered  in  the  name  of  the  nominee,  or 
in  the  nominee  name  of  a  depository,  such  as  the 
Depository  Trust  Company. 

•The  Commission's  proxy  rules.  Rules  14a-13, 
14b-l,  and  14b-2  under  the  Act,  impose  obligations 
on  companies  and  nominees  to  ensure  that 
beneficial  owners  receive  proxy  materials  and  are 
given  the  opportimity  to  vote.  These  rules  require 
companies  to  send  their  proxy  materials  to 
nominees,  i.e..  broker-dealers  or  banks  that  hold 
seciuities  in  street  name,  for  forwarding  to 
beneficial  owners.  Under  these  rules,  companies 
must  pay  nominees  for  reasonable  expanaas,  both 


Since  the  late  1960s,  NYSE  member 
firms  increasingly  have  outsourced  their 
proxy  delivery  obligations  to  contractors 
rather  than  handling  proxy  processing 
internally.  According  to  the  NYSE,  the 
primary  reason  for  this  shift  was  that 
member  firms  believed  proxy 
distribution  was  not  a  core  broker-dealer 
business  and  that  capital  could  be  better 
used  elsewhere.  Since  1993.  Automatic 
Data  Processing,  Inc.  ("ADP")  has 
distributed  close  to  100  percent  of  all 
proxies  sent  to  beneficial  owners 
holding  shares  in  street  name.^ 

On  March  14, 1997,  the  Commission 
approved  an  NYSE  proposal  that 
significantly  revised  the  NYSE 
reimbursement  guidelines  set  forth  in 
the  NYSE  Rules  and  established  a  pilot 
fee  structxire  ("Pilot  Program"  or 
"Pilot").^°  Under  the  Pilot  Program,  the 
NYSE  established  guidelines  for  the 
amounts  that  NYSE  issuers  should 
reimburse  member  organizations  for  the 
distribution  of  proxy  materials  and 
other  issuer  conununications  to  security 
holders  whose  sectirities  are  held  in 
street  name.  The  Pilot  Program  was 
designed  to  address  many  of  the 
fimctional  and  technological  changes 
that  had  occurred  in  the  proxy 
distribution  process  since  the  NYSE 
Rtiles  were  last  revised  in  1986.  The  fee 
structuire  lander  the  Pilot  Program 
reduced  certain  fees,  increased  the  fee 
for  proxy  fights,  and  created  several  new 
fees."  The  Pilot  Program  was  originally 


direct  and  indirect,  incurred  in  providing  proxy 
information  to  beneficial  owmers.  The 
Commission's  rules  do  not  specify  the  fees  that 
nominees  can  charge  issuers  for  proxy  distribution; 
rather,  they  state  tlut  issuers  must  reimburse  the 
nominees  for  "reasonable  expenses"  incurred. 

In  adopting  the  direct  shareholder 
communications  rules  in  the  early  19808,  the 
Commission  left  the  determination  of  reasonable 
costs  to  the  self-regulatory  organizations  ("SROs") 
because  they  were  deemed  to  be  in  the  best  position 
to  make  fair  evaluations  and  allocations  of  costs 
associated  with  these  rules.  In  1997.  during  the 
initiation  of  the  pilot  on  proxy  fee  reimbursement, 
see  infra  note  10,  the  Commission  believed  that 
ultimately  market  competition  should  determine 
"reasonable  expenses"  and  recommended  that 
issuers,  broker-dealers,  and  the  NYSE  develop  an 
approach  that  may  foster  competition  in  this  area. 
Rather  than  having  rates  of  reimbursement  set  by 
the  SROs,  the  Commission  suggested  that  the  NYSE 
and  other  SROs  explore  whether  reimbursement 
can  be  set  by  market  forces,  and  whether  this  would 
provide  a  more  efficient,  competitive,  and  feir 
process  than  SRO  standards. 

»  ADP  is  the  primary  distributor  of  proxy 
distribution  services  for  a  large  majority  of  broker- 
dealers  and  collects  fees  from  issuers  based  on  the 
NYSE's  Pilot  Program. 

«>  See  Securities  Exchange  Act  Release  No.  38406 
(March  14. 1997),  62  FR  13922  (March  24, 1997^ 
(FUe  No.  SR-NYSE-96-36)  ("Original  Pilot 
Program"). 

11  For  a  more  detailed  description  of  the 
background  and  history  of  the  proxy  distribution 
industry,  proxy  fees,  as  well  as  events  leading  to  the 
NYSE's  proposal  to  revise  the  NYSE  Rules  and 
Guideline  governing  reimbursement  of  proxy  fees, 
see  the  Original  Pilot  Program,  supra  note  10. 
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set  to  expire  on  May  13, 1998;  however, 
pursuant  to  Commission  extensions  of 
its  initial  approval,  the  Pilot  Program 
has  remained  in  effect  since  then  with 
some  slight  modifications.^^ 

m.  Description  of  the  Proposed  Rule 
Change 

The  NYSE's  current  pilot  fee 
structure,  incorporated  in  the  NYSE's 
Rules  and  guidelines  pursuant  to  the 
Pilot  Program, 13  \g  set  to  expire  on  April 
1,  2002.1'*  In  this  proposed  rule  change, 


industry,  proxy  fees,  as  well  as  events  leading  to  the 
NYSE's  proposal  to  revise  the  NYSE  Rules  and 
Guideline  governing  reimbursement  of  proxy  fees, 
see  the  Original  Pilot  Program,  supra  note  10. 

'^See  Securities  Exchange  Act  Release  Nos. 
39672  (February  17, 1998),  63  FR  9275  (February 
24, 1998)  (notice  of  filing  and  immediate 
effectiveness  of  proposal  extending  Pilot  Fee 
Structure  through  July  31, 1998,  and  lowering  the 
rate  of  reimbursement  for  mailing  each  set  of  initial 
proxies  and  annual  reports  from  $.55  to  $.50); 
40289  Uuly  31,  1998),  «3  FR  42652  (August  10, 
1998)  (notice  of  filing  and  immediate  efiectiveness 
of  proposal  extending  Pilot  Fee  Structure  through 
October  31,  1998);  40621  (October  30,  1998),  63  FR 
60036  (November  6, 1998)  (notice  of  filing  and 
immediate  effectiveness  of  proposal  extending  Pilot 
Fee  Structure  through  February  12.  1999);  41044 
(February  11, 1999),  64  FR  8422  (February  19, 1999) 
(notice  of  filing  and  immediate  effectiveness  of 
proposal  extending  Pilot  Fee  Structure  through 
March  15,  1999);  41177  (March  16,1999),  64  FR 
14294  (March  24, 1999)  (order  extending  Pilot  Fee 
Structure  through  August  31, 1999);  41669  (July  29, 
1999),  64  FR  43007  (August  6, 1999)  (notice  of  filing 
and  immediate  effectiveness  of  proposal  extending 
Pilot  Fee  Structure  through  November  1,  1999); 
42086  (November  1. 1999),  64  FR  60870  (November 
8, 1999)  (notice  of  filing  and  immediate 
effectiveness  of  proposal  extending  Pilot  Fee 
Structure  throu^  January  3,  2000);  42304 
(December  30, 1999),  65  FR  1212  (January  7,  2000) 
(nodce  of  filing  and  immediate  effectiveness  of 
proposal  extending  Pilot  Fee  Structure  through 
February  15,  2000);  42433  (February  16,  2000),  65 
FR  10137  (February  25,  2000)  (notice  of  filing  and 
immediate  effectiveness  of  proposal  extending  the 
Pilot  Fee  Structure  through  September  1.  2000); 
43151  (August  14,  2000),  65  FR  51382  (August  23, 
2000)  (notice  of  filing  and  immediate  effectiveness 
of  proposal  extending  the  Pilot  Fee  Structure 
through  October  10,  2000);  43429  (October  10, 
2000),  65  FR  62781  (October  19.  2000)  (notice  of 
filing  and  immediate  effectiveness  of  proposal 
extending  the  Pilot  Fee  Structure  through 
November  20,  2000);  43603  (November  21,  2000)  , 
65  FR  75751  (December  4.  2000)  (order  extending 
the  Pilot  Fee  Structure  through  September  1,  2001, 
and  amending  the  functions  that  an  intermediary  is 
expected  to  perform  to  recover  the  nominee 
coordination  fee);  and  44750  (August  29,  2001),  66 
FR  46488  (September  5,  2001)  (notice  of  filing  and 
immediate  effectiveness  of  proposal  extending  the 
Pilot  Fee  Structure  through  April  1,  2002). 

1' Supplementary  Material  .90  to  Exchange  Rule 
451  applies  the  guidelines  to  the  transmission  of 
proxy  materials  to  shareholders.  Supplementary 
Material  .20  to  Exchange  Rule  465  applies  them  to 
the  transmission  of  other  materials  to  shareholders. 
In  addition.  Paragraph  402.10(A)  of  the  NYSE's 
Listed  Company  Manual  includes  the  text  of 
Supplementary  Material  .90  to  Exchange  Rule  431 
and  the  Exchange  proposes  to  conform  Paragraph 
402.10(A)  to  the  changes  described  below  to 
Exchange  Rule  451 . 

i«See  Securities  Exchange  Act  Release  No.  44750 
(August  29,  2001),  66  FR  46488  (September  5.  2001) 
(File  No.  SR-NYSE-2001-22). 


as  amended,  the  Exchange  proposes  to 
amend  certain  reimbursement  fees 
under  the  Pilot  Program  and  has 
requested  permanent  approval.  The 
proposed  amendments  seek  to  decrease 
the  basic  mailing  fees  paid  by  large 
issuers  by  5C  (from  50c  to  45(j)  and  to 
cut  in  half  (from  50c  to  25c)  the 
incentive  "suppression"  fee  that  large 
issuers  ^^  pay  to  member  organizations 
that  succeed  in  reducing  the  number  of 
sets  of  material  that  need  to  be 
distributed,  such  as  by  sending  one  set 
of  materials  to  a  household  holding 
multiple  positions  in  the  issuer's 
securities.  1^ 

The  following  sets  forth  the 
background  that  led  to  the  proposed 
rule  change,  as  provided  by  the  NYSE 
in  its  filing. 

A.  Permanent  Approval 

Over  the  last  year,  the  NYSE  has 
participated  on  the  Proxy  Voting  Review 
Committee  (the  "Committee"),  a  private 
initiative  that  was  set  up  to  review  the 
proxy  process.  It  includes  SROs. 
representatives  of  the  seciuities 
industry,  corporate  issuers,  and 
institutional  investors,  as  well  as  ADP. 
the  largest  provider  of  proxy 
intermediary  services.  In  a  letter  to 
Richard  Grasso,  the  Chairman  of  the 
Committee  stated  that  the  purpose  of  the 
Committee  was  to  (i)  consider  the 
appropriateness  of  the  current  pilot 
proxy  fee  schedule,  and  to  (ii)  develop 
a  deregulated  structure  that  would  allow 
for  broader  competition.'^ 

According  to  the  NYSE,  the 
Committee's  experience  gained  from  the 
Pilot  Program  convinced  the  Committee 
that  the  guidelines  have  been 
instrumental  in  setting  at  fair  and 
reasonable  levels  the  costs  that  issuers 
incur  in  having  member  organizations 
and  intermediaries  transmit  proxy  and 
other  materials  to  security  holders.  For 
that  reason,  the  Committee  unanimously 
voted,  with  one  abstention.'^  to 
recommend  that  the  NYSE  seek 
permanent  approval  of  the  Pilot 
Program  guidelines,  as  modified  by  this 
proposed  rule  change.  As  a  result,  the 
Exchange  filed  this  proposed  rule 


'^The  Exchange  defines  large  issuers  as  issuers 
whose  shares  are  held  in  at  least  200.000  nominee 
accounts. 

16  See  Supplementary  Material  .95 
("Householding"  of  Reports)  to  Exchange  Rule  451 
and  Supplementary  Material  .25  ("Householding" 
of  Reports)  to  Exchange  Rule  465. 

1'  See  letter  to  Richard  A.  Grasso,  Chairman  and 
Chief  Executive  Officer.  NYSE,  from  Stephen  P. 
Norman,  Chairman,  Committee,  dated  November 
28.  2001  (the  "Committee  Letter").  A  copy  of  the 
Committee  Letter  is  attached  as  Exhibit  C  to  the 
Exchange's  proposed  rule  change. 

"The  National  Association  of  Securities  Dealers, 
Inc.,  abstained  frtim  voting. 


change,  which  incorporates  the 
Committee's  recommendations  and 
requests  permanent  approval  of  the  Pilot 
Program,  which  is  scheduled  to  end  on 
April  1,2002. 

B.  Guideline  Changes 

In  addition  to  seeking  permanent 
approval  of  the  Pilot  Program 
guidelines,  the  Exchange  proposes  the  ' 
following  amendments  to  its  Rules  and 
guidelines: 

(i)  Reduce  the  suggested  rate  of 
reimbursement  for  initial  mailings  of 
each  set  of  material  {i.e„  proxy 
statement,  form  of  proxy,  and  annual 
report  when  mailed  as  a  unit)  from  50c 
to  40c. 

(ii)  Increase  the  suggested  per- 
nominee  fee  for  intermediaries  that 
coordinate  the  proxy  and  mailing 
activities  of  multiple  nominees.  The 
nominee  coordination  fee  is  cturently 
$20  per  nominee.  The  proposal  would 
raise  it  by  10c  per  set  of  material 
required  for  "Small  Issuers,"  defined  as 
issuers  whose  shares  are  held  in  fewer 
than  200.000  nominee  accounts,  or  5c 
per  set  of  material  required  for  "Large 
Issuers,"  defined  as  issuers  whose 
shares  are  held  in  at  least  200.000  ' 

nominee  accotints. 

(iii)  Reduce  from  50c  to  25c  the 
incentive  fee  for  initial  mailings  of  the 
materials  of  Large  Issuers,  As  a  result, 
the  incentive  fee  for  Large  Issuers  will 
decrease  by  25c  and  the  incentive  fee 
for  Small  Issuers  will  remain  at  50c. 

The  Exchange  represents  that  the  net 
effect  of  clauses  (i)  and  (ii)  is  to  decrease 
the  effective  mailing  fee  by  5c  for  Large 
Issuers,  but  not  for  Small  Issuers.  ADP 
projected  for  the  Committee  that  the 
combination  of  that  decrease  and  the 
decrease  in  the  incentive  fee  for  Large 
Issuers  will  decrease  the  total  fees  that 
issuers  pay  to  have  materials  distributed 
to  shareholders  by  almost  $11  million.'^ 
The  NYSE  relied  on  this  projection  to 
support  its  proposal. 

The  NYSE  Rules  and  guidelines 
currentiy  subject  Small  Issuers  and 
Large  Issuers  to  the  same  rates. 
According  to  the  NYSE,  the  Committee 
designed  the  proposed  revamped  fee 
schedule  to  allocate  more  fairly  the 
costs  of  distributing  proxy  and  other 
material  between  Large  Issuers  and 
Small  Issuers.  The  Committee's,  and 
ultimately  the  NYSE's,  proposal  is  based 
on  the  premise  that  economies  of  scale 
create  overall  per-accoimt  cost  savings 
for  Large  Issuers  and  that  those  savings 
justify  lower  fees  for  Large  Issuers. 
Based  on  this,  the  Exchange  believes 
that  reducing  the  rates  applicable  to 
Large  Issuers  relative  to  the  rates 


1"  See  supra  note  17. 
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applicable  to  Small  Issuers  is  fair, 
reasonable,  and  appropriate.^" 

According  to  the  Exchange,  the 
difference  between  Laige  and  Small 
Issuers  is  based  on  the  recognition  that 
a  member  organization  typically  spends 
less  in  transmitting  material  to  the 
nominee  account  of  a  Large  Issuer  than 
in  transmitting  material  to  the  nominee 
account  of  a  Small  Issuer  because 
economies  of  scale  apply  to  many  of  the 
tasks  of  processing  material  for 
distribution,  and  of  collecting  voting 
instructions.  For  instance,  the  NYSE 
represents  that  processing  search  dates 
and  record  dates,  logging  receipt  of 
materials,  coding  proxies,  reporting 
voting  results,  and  invoicing  fees 
payable  involve  costs  that  are 
essentially  fixed.  As  a  result,  the  NYSE 
believes  that  the  per-account  cost  for 
these  tasks  decreases  in  relation  to  the 
nimiber  of  accoimts  in  which  the 
issuer's  shares  are  held.  Consequently, 
the  NYSE  believes  that  the  per-accoimt 
cost  is  therefore  lower  with  respect  to  a 
Large  Issuer  than  with  respect  to  a  Small 

Issuer. 

In  addition,  according  to  the  NYSE, 
modem  data  processing  and  mailing 
techniques  reduce  the  amount  of  human 
intervention  involved  in  the  process, 
driving  down  the  actual  per-account 
cost  of  handling  mailings  in  large 
volume.  The  NYSE  notes  that  the 
Committee  found  that  the  actual  cost 
incurred  with  respect  to  Large  Issuers  in 
handling  mailings  was  lower  than  the 
reimbursable  amoimt  that  results  from 
adherence  to  the  current  NYSE 
guidelines.  On  the  other  hand,  the 
Committee  foimd  the  actual  cost  of 
handling  mailings  for  Small  Issuers  far 
exceeded  the  fees  set  forth  in  the  current 
NYSE  guidelines.^!  jhe  Exchange 
believes  that  these  factors  justify 
reducing  the  incentive  fee  from  50c  to 
25c  for  Large  Issuers,  but  not  reducing 
the  50c  fee  for  Small  Issuers.  They  also 
justify  the  5c  difference  in  the  per-set- 
of-material  per-nominee  fee  for  Large 
Issuers  and  Small  Issuers. 

In  applying  the  proposed  revamped 
fee  schedules  to  the  NYSE  Rules  and 
guidelines,  the  NYSE  decided  to 
establish  a  line  of  demarcation  that 


"The  Committee  expressed  its  support  for  the 
proposed  fee  changes  in  the  Committee  Letter.  See 
Exhibit  C  to  the  Exchange's  proposed  rule  change. 

"  The  Exchange  notes  that  the  Committee  found 
that  handling  costs  for  Large  Issuers  are  lower  than 
for  Small  Issuers,  due  primarily  to  economies  of 
scale.  The  NYSE  represents  that  ADP  presented 
information  to  the  Committee  that  detailed  the  costs 
that  issuers  pay  for  registered  proxy  processing.  The 
Exchange  notes  that  the  information  provided  by 
ADP  indicated  that  the  per-unit  costs  that  Small 
Issuers  pay  are,  on  average,  more  than  10  times 
greater  than  the  per-unit  costs  that  Large  Issuers 

pay- 


separates  Large  Issuers  from  Small 
Issuers  in  accordance  with  the 
Committee's  recommendations.  Under 
the  NYSE's  proposal,  an  issuer  having 
200,000  nominee  accoimts  would 
qualify  as  a  Large  Issuer.  As  a  result,  the 
NYSE  believes  only  the  largest  issuers, 
currently  fewer  than  200  overall,  fall 
within  that  definition.  The  NYSE 
represents  that  beneficial  owners' 
positions  in  shares  of  those  Large 
Issuers  account  for  approximately  50 
percent  of  the  number  of  positions  that 
all  beneficial  owners  maintain  in  the 
shares  of  all  issuers.  The  Exchange 
therefore  adopted  the  50  percent  mark 
as  an  appropriate  place  at  which  to 
draw  the  line. 

The  Exchange  further  states  in  its 
proposal  that  it  views  the  fee-setting 
process  as  an  ongoing  matter.  The 
Exchange  represents  that  even  if  the 
Commission  grants  permanent  approval 
to  the  proposed  fee  reductions  under  the 
guidelines,  the  Exchange  intends  to 
continue  to  meet  with  the  Conunittee  to 
evaluate  and  fine  time  the  guidelines 
and  to  consider  possible  approaches  to 
broader  reform  of  the  proxy  distribution 
system. 

IV.  Summary  of  Comments 

The  Commission  received  eight 
conunent  letters  in  response  to  the 
propose  rule  change,  as  amended,^^  the 
majority  of  which  supported  the 
approval  of  the  proposed  rule  change.^a 
In  general,  these  comment ers  believed 
that  the  proposed  fee  reductions  would 
give  some  immediate  relief  to  large 
issuers.  One  commenter  stated  that  the 
proposed  fee  changes  were  a  good  first 
step.^*  Another  commenter  stated  that 
the  proposed  rule  change  should  be 
approved  immediately  and  enacted  for 
the  2002  proxy  season. ^s  Only  one 
commenter  stated  that  the  proposed  rule 
change  should  not  be  approved  on  a 
permanent  basis  because  the  proposed 
fee  reductions  do  not  address  the  issue 
of  competition  in  the  proxy  process.^^ 

Several  commenters,  although  urging 
approval  of  the  current  proposal,  were 
critical  of  the  current  proxy  fee 
structure,  and  also  raised  concerns 
regarding  the  need  for  competition  in 
the  proxy  distribution  system  and  the 
issuer's  ability  to  choose  service 


providers.27  These  commenters  urged 
continuing  review  of  the  proxy  fee 
structure.  Two  commenters  suggested  a 
review  of  fees  in  a  deregulated  proxy 
distribution  system,  stating  that  prices 
might  be  lower  if  competition  and 
market  forces  (rather  than  regulators) 
determined  fees.^s  In  addition,  one 
commenter,  while  supporting  approval, 
noted  that  the  guidelines  have  not  been 
measured  against  market-based  rates, 
which  are  significantly  lower  than  those 
being  proposed.^^  In  addition,  one 
comment  letter,  jointly  sent  by  three 
issuers,  was  critical  of  the  lack  of  issuer 
control  over  service  providers  for 
distribution  of  proxy  and  other 
materials  to  beneficial  holders  whose 
shares  are  held  in  street  name,  noting 
that  on  the  registered  side,  issuers  have 
the  right  to  choose  service  providers  at 
a  much  lower  cost.  3° 

Concerns  were  also  raised  by  three 
commenters  about  the  composition  of 
the  Committee,  who  noted  that  not  all 
parties  affected  by  this  proposed  fee 
reduction  were  represented  on  the 
Committee.3'  Some  commenters  stated 
that  a  more  independent  "formjdly- 
sanctioned"  committee  with  official 
standing  and  of  balanced  representation, 
rather  than  a  private  initiative,  was 
needed  to  further  evaluate  proxy 
issues.32  Other  conmienters  wanted  to 
participate  on  any  future  committee 
formed  to  address  other  concerns 
regarding  the  proxy  distribution 
system.  ^^ 

In  addition,  two  commenters 
addressed  the  200,000  nominee 
accounts  cut-off  that  distinguishes 


"  See  Letters,  supfn  note  5. 

"  See  Computershare  Letter  Intel  et  al.  L«tten 
CTA  Letter;  Hagberg  Letter;  ASCS  Letter,  SBC 
Communication  Letter;  and  OI  Letter,  supra  note  5. 
ASCS  sUted  that  it  is  pleased  with  the  proposed  fiee 
reduction  to  the  fee  sharing  agreement  between 
AOP  and  brokers. 

'«  See  SBC  Communications  Letter,  supra  note  5. 

»  See  CTA  Letter,  supra  note  5. 

"  See  Alamo  Letter,  supra  note  5. 


"  See  Computershare  Letter;  Intel  et  al.  Letter; 
CTA  Letter;  Hagberg  Letter;  ASCS  Letter;  and 
Alamo  Direct  Letter,  supra  note  5. 

2»  See  Computershare  Letter;  and  ASCS  Letter, 
supra  note  5. 

"  See  Hagberg  Letter,  supra  note  5.  The  Hagberg 
Letter  also  stated  the  NYSE's  proposal  fails  to 
address  the  "indirect"  income  that  ADP  is 
collecting  by  retaining  half  of  the  savings  in  postage 
from  routine  bar^oding  and  sorting  procedures. 
Furthermore,  the  Hagberg  Letter  commented  that 
the  proposal  failed  to  provide  a  "sunset  provision" 
for  incentive  fees,  stating  that  the  work  involved  to 
eliminate  mailings  is  done  once  and  done 
automatically  through  computer  programs.  Hagberg 
had  previously  written  a  letter  to  the  NYSE  in  1996 
providing  suggestions  for  a  more  competitive  proxy 
system  (which  is  attached  as  Exhibit  I  to  the 
Hagberg  Letter). 

>o  See  Intel  et  al.  Letter,  supra  note  5.  The  Intel 
et  al.  Letter  also  stated  that  the  impact  of  the 
proposed  fee  reductions  on  banks  and  brokers, 
which  receive  a  portion  of  the  fees  paid  by  issuers 
to  the  service  provider,  is  appropriate. 

"  See  CTA  Letter;  Hagberg  Letter;  and  Alamo 
Direct  Letter,  supra  note  5.  The  Alamo  Letter  stated 
that  ADP  was  not  a  "neutral"  party  and  that  a  third 
party,  not  ADP,  should  have  evaluated  certain 
pricing  scenarios. 

"  See  CTA  Letter  Hagberg  Letter,  and  ASCS 
L«tter,  supra  note  5. 

"  See  Computershare  Letter:  CTA  LeHer;  and 
Alamo  Direct  Letter,  supra  note  5. 


^KAAA. 
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between  large  and  small  issuers  for 
purposes  of  the  proposed  fee  reduction, 
stating  that  the  cut-off  was  arbitrary  and 
without  any  factual  economic  backing.  3* 

One  commenter  suggested  an  overall 
lOC  reduction  from  the  basic  mailing  fee 
rather  than  a  5c  reduction  for  large 
issuers.  3^  The  commenter  also  stated 
that  the  fees  should  not  be  greater  than 
those  paid  by  issuers  on  the  registered 
side. 

Finally,  one  commenter,  while 
supporting  the  proposal,  urged  the 
Commission  to  require  the  NYSE  in  its 
ongoing  review  to  obtain  and  evaluate 
financial  information  of  the  proxy 
distribution  firms  and  review  ADP's  fee 
sharing  arrangements  with  brokers, 
which  suggest  the  fees  may  be  too 
generous.36 

Separately,  certain  members  of  the 
Committee  submitted  letters  to  the 
NYSE  endorsing  the  Committee's 
recommendations  and  proposed  fee 
reductions,  as  well  as  permanent 
approval  of  the  NYSE's  Pilot  Program.37 

V.  Discussion 

After  careful  review,  the  Conunission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.  ^^  In 
particular,  the  Commission  believes  that 
the  proposed  rule  change  is  consistent 
with  section  6(b)(4)  of  the  Act,^^  which 
provides  that  an  exchange  have  rules 
that  provide  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  its  members  and  other 
persons  using  its  facilities.  In  addition, 
the  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 


="  See  CTA  Letter  and  Hagberg  Letter,  supro  note 
5.  The  CTA  Letter  further  stated  that  it  supported 
a  multi-tiered  pricing  system  and  that  the  fee 
structure  should  not  only  apply  to  NYSE  issuers, 
but  to  all  issuers. 

35  See  SBC  Communications  Letter,  supra  note  5. 

^  See  Cn  Letter,  supra  note  5.  The  QI  Letter 
urged  the  Commission  to  require  the  NYSE  to  study 
its  pricing  structure  on  a  regular  basis  and  to 
publicly  disclose  the  findings  of  these  regular 
reviews.  See  also  Intel  et  al.  Letter,  supra  note  5. 

37  See  letter  to  Richard  A.  Grasso,  Chairman  and 
Chief  Executive  Officer,  NYSE,  from  Donald  D. 
Kittell,  Executive  Vice  President,  SLA,  dated 
November  29,  2001;  letter  to  James  E.  Buck.  Senior 
Vice  President  and  Secretary,  NYSE,  from  David  W. 
Smith,  President,  ASCS,  dated  November  29,  2001; 
and  letter  to  James  E.  Buck,  Senior  Vice  President 
and  Secretary,  NYSE,  bom  Brian  T.  Borders, 
President,  APTC,  dated  November  29,  2001.  These 
letters  are  included  in  Exhibit  D  to  the  Exchange's 
proposed  rule  change  and  are  briefly  discussed  in 
the  NYSE's  proposal.  See  supra  note  4. 

3<In  approvingfthis  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

^ISU.S.C.  78f(b)(4). 


section  6(b)(5)  of  the  Act,*"  which 
requires,  among  other  things,  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and  to  protect  investors 
and  the  public  interest.  Furthermore, 
the  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(8)  of  the  Act,*^  which 
prohibits  any  exchange  rule  from 
imposing  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  Act. 

The  Commission  finds  that  the 
proposed  amendments  to  NYSE  Rules 
and  guidelines  governing  proxy  fees  and 
permanent  approval  of  the  amended 
Pilot  Program  for  the  proxy  fee 
reimbursement  guidelines  should  help 
establish  a  more  practical  and  organized 
proxy  reimbursement  structure.  More 
specifically,  the  Commission  finds  that 
the  Committee's  recommended  fee 
reductions,  as  reflected  in  the  NYSE's 
proposal,  are  reasonable  and  should 
help  to  alleviate  the  burden  and  cost 
that  large  issuers  currently  bear  in  the 
proxy  distribution  process  and  more 
fairly  allocate  the  cost  among  large 
issuers  and  small  issuers.  The 
Commission  notes  that  the  NYSE's 
proposed  fee  reductions  will  result  in  a 
decrease  in  the  basic  mailing  fee  from 
50C  to  40c,  an  increase  in  the  nominee 
coordination  fee  of  10c  for  Small 
Issuers,  as  defined  by  the  NYSE  above, 
and  5c  for  Large  Issuers,  as  defined  by 
the  NYSE  above,  and  a  cut  from  50c  to 
25C  in  the  incentive/ suppression  fee 
that  Large  Issuers  currently  pay.  Thus, 
fees  for  Small  Issuers  under  the 
proposed  rule  change  are  not  increased 
and  stay  the  same,  while  fees  for  Large 
Issuers  are  reduced  overall  by  5C  for  the 
basic  mailing  fee  and  by  25c  for  the 
suppression  fee.  The  NYSE  has 
provided  information  to  show  that  the 
cost  to  service  Large  Issuers  is  cheaper 
than  for  Small  Issuers  because  of 
economies  of  scale.  The  Commission 
notes  that  the  differentiation  between 
Large  and  Small  Issuers  of  200,000 
accounts  is  based  on  a  50  percent  cut- 
off, as  discussed  above,  and  believes 
that  this  is  a  fair  place  to  draw  the  line. 
The  Commission  therefore  believes,  as 
discussed  in  more  detail  below,  that 
these  proposed  fee  changes  are 
reasonable  and  fairly  allocated,  do  not 
discriminate  among  issuers,  and  do  not 
impose  any  unnecessary  burdens  on 
competition. 


A.  Background 

As  noted  above,  since  March  1997. 
NYSE  member  organizations  have 
charged  NYSE  issuers  proxy 
reimbursement  fees  in  accordance  with 
a  Commission-approved  Pilot  Program 
that  was  recently  extended  until  April  1, 
2002. *2  At  the  time  of  adoption  of  the 
Original  Pilot  Program,  the  Commission 
received  some  negative  comments 
regarding  the  proposed  fees,  in 
particular  the  nominee  coordination  fee, 
the  incentive  fee,  as  well  as  the  overall 
impact  of  the  new  fee  structure  on  small 
issuers.  While  the  Commission 
recognized  that  the  fees  could  have  a 
greater  impact  on  small  issuers  than 
large  to  mid-sized  issuers,  the 
Commission  found  that  the  Pilot 
Program  proxy  fee  structure,  which 
included  reduced  mailing  costs,  was,  on 
balance,  positive  and  provided  some 
cost  savings.  However,  because  of 
concerns  raised  about  the  impact  and 
reasonableness  of  the  fees  and  the 
difficulty  in  assessing  cost  savings  that 
might  occur  as  a  result  of  the  incentive 
fee  to  reduce  mailings,  among  other 
things,  the  new  proxy  fee  structure  was 
approved  on  a  pilot  basis  and  the  NYSE 
committed  to  conduct  an  independent 
audit  of  the  pilot  fee  structure. 

Since  then,  the  Pilot  Program  has 
been  extended  numerous  times.'*^ 
Within  this  time,  NYSE  has  conducted 
two  audits  of  the  pilot  fee  structure.*'*  In 
addition.  Commission  staff  undertook 
an  in-depth  review,  interviewing 
numerous  proxy  industry  participants  to 
gather  information  and  views  on  the 
proxy  system  and  pilot  fee  structure.*' 
As  a  result  of  these  reviews,  the  Pilot 
has  been  modified  twice.  The  first 
revision  was  a  5C  reduction  in  mailing 
costs  for  initial  proxies  and  annual 
reports.*^  The  second  revision  amended 
the  Pilot  to  set  forth  the  minimum 
services  an  intermediary  must  perform 
in  order  to  receive  the  nominee 
coordination  fee.'*^ 

Over  the  coiu^e  of  the  Pilot  Program, 
some  issuers,  while  indicating  that  they 
are  satisfied  with  the  level  of  service  for 
the  distribution  of  proxies,  have 


«15U.S.C78f(bK5). 
«» 15  U.S.C  78f(bM8). 


*^  See  supra  note  14. 

*3  See  supra  note  12. 

**  See  Amendment  No.  1,  supra  note  3.  See  also 
Securities  Exchange  Act  Release  No.  41177  (March 
16,  1999),  64  FR  14294  (March  24,  1999),  for  more 
detail  on  the  two  audits. 

«  See  Securities  Exchange  Act  release  No.  41177 
(March  16, 1999),  64  FR  14294  (March  24, 1999). 

♦•See  Securities  Exchange  Act  Release  No.  39672 
(February  17, 1998),  63  FR  9275  (February  24, 1998) 
(lowering  the  rate  of  reimbursement  for  mailing 
each  set  of  initial  proxies  and  annual  reports  from 
the  original  Pilot  fee  of  S.55  to  S.50). 

«'  See  Securities  Exchange  Act  Release  No.  43603 
(November  21,  2000) .  65  FB  75751  (December  4, 
2000).  \ 
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continued  to  raise  concerns  about  the 
fees.  Generally,  larger  issuers  have 
objected  to  the  proxy  fee  structure 
because  they  are  not  able  to  enjoy 
economies  of  scale,  which  could  result 
in  cost  savings  to  them.  These  issuers 
appear  to  be  more  inclined  to  favor  a 
tiered  fee  structure  that  could  reduce 
their  costs.  Smaller  issuers,  however, 
could  be  substantially  impacted  by  a 
tiered  fee  structure  that  could  result  in 
increased  costs,  making  it  difficult  to 
pay  for  the  proxy  process. 

During  the  course  of  the  Pilot 
Program,  the  Commission  has 
consistently  encouraged  the  Exchange, 
issuers,  and  member  firms  to  consider 
long-term  solutions  and  to  develop  an 
approach  that  would  foster  competition 
so  that  market  forces  can  determine 
reasonable  rates  of  reimbursement 
rather  than  the  NYSE  Rules  and 
guidelines.  While  the  Commission  today 
has  determined  to  approve  the  Pilot 
Program  on  a  permanent  basis,  the 
Commission  continues  to  believe  that 
ultimately  market  competition  should 
determine  reasonable  rates  and  expects 
the  NfYSE  to  continue  its  ongoing  review 
of  the  proxy  fee  process,  including 
considering  alternatives  to  SRO 
standards  that  would  provide  a  more 
efficient,  competitive,  and  fair  process. 
As  noted  above,  the  NYSE  has  indicated 
its  commitment  to  continue  to  meet 
with  the  Committee  to  consider  broader 
reforms  in  this  area.  The  Commission 
recognizes  that  the  proxy  distribution 
process  raises  difficult  issues,  and  that 
the  NYSE  must  balance  competing 
concerns  of  the  issuers  who  must  pay 
for  the  proxy  distributions  and  the 
brokers  who  must  be  assured  of 
adequate  reimbiu-sement  for  making 
such  distributions.  The  Commission 
believes  that  permanent  approval  of  the 
current  proxy  fee  structxire  will  permit 
the  NYSE  and  other  interested  parties  to 
focus  on  a  long-term  solution  that 
would  allow  market  forces  rather  than 
SRO  rules  to  set  rates. 

B.  Specific  Conunents 

As  noted  above,  although  the  majority 
of  commenters  supported  the  proposal, 
the  comment  letters  raised  specific 
concerns  about  the  proposed  rule 
change  for  the  pilot  fee  structure.  The 
Commission  believes  that  the  NYSE  has 
adequately  responded  to  the 
comments.*" 

Commenters  raised  concerns,  for 
example,  over  issuers'  lack  of  control 
over  service  providers  and  the  higher 
cost  for  distribution  of  proxy  and  other 
materials  to  beneficial  holders  whose 
shares  are  held  in  street  name. 


compared  to  issuers  on  the  registered 
side,  which  have  the  right  to  choose 
service  providers  at  a  lower  cost.**  The 
NYSE  stated  that,  although  the  proposed 
fees  will  be  approved  on  a  permanent 
basis,  it  views  the  guideline-setting 
process  as  an  ongoing  matter  and  will 
continue  to  meet  with  the  Committee  to 
evaluate  and  fine  tune  the  proposed  fees 
under  the  guidelines.  The  Commission 
notes  that,  over  the  next  year,  the 
Committee,  with  the  NYSE  as  a  member, 
intends  to  consider  the  remaining 
issues,  as  raised  by  the  commenters, 
regarding  the  need  for  more  competition 
and  to  allow  issuers  the  ability  to 
choose  among  various  service  providers. 
The  Committee  will  also  consider  the 
possibility  of  a  deregulated  proxy 
distribution  system,  which  would 
remove  the  Commission  bom  the  rate- 
making  process. 

In  response  to  concerns  regarding  the 
composition  of  the  Conunittee,  the 
NYSE  stated  that  it  did  not  select  the 
members  comprising  the  original 
Committee  and  indicated  that,  going 
forward,  the  Committee  should  be  both 
diverse  and  balanced.  The  Commission 
believes  that  it  is  important  that  affected 
parties  be  afforded  the  opportunity  to 
participate  in  future  discussions 
regarding  reformation  of  the  proxy 
distribution  system,  and  encourages  the 
NYSE  to  ensure  that  the  Committee  has 
balanced  representation. 

Furthermore,  the  NYSE  addressed  the 
concerns  regarding  the  use  of  200,000 
nominee  accounts  as  a  cut-off  to 
distingmsh  between  large  and  small 
issuers.  The  NYSE  stated  that  the 
Committee  arrived  at  the  200,000  figiue 
because  issuers  with  more  than  200,000 
nominee  accounts  accoimted  for 
approximately  50  percent  of  the  number 
of  positions  that  all  beneficial  ovraers 
maintain  in  the  shares  of  all  issuers.  The 
NYSE  further  stated  that,  although  this 
is  an  estimation,  the  Committee 
unanimously  agreed  with  this  50 
percent  cut-off.  While  the  Commission 
recognizes  that  it  is  difficult  to  draw 
lines,  the  Commission  believes  that  the 
NYSE's  use  of  200.000  nominee 
accounts  as  a  measure  to  distinguish 
between  large  issuers  and  small  issuers 
appears  reasonable  and  should  more 
fairly  allocate  the  costs  associated  with 
proxy  processing  and  distribution 
among  large  and  small  issuers. 

The  Commission  notes  that  the 
Committee,  which  was  comprised  of 
groups  representing  both  large  issuers 
and  small  issuers,  as  well  as 
institutional  shareholders,  unanimously 
approved  (with  one  abstention)  the 
proposed  fee  reductions  incorporated  in 


the  NYSE's  proposal.  While  the 
Conunission  recognizes  that  some 
commenters  voiced  concerns  about  the 
composition  of  the  Committee,  the 
Commission  believes  that  the  NYSE's 
proposal  is  a  good  first  step.  As  noted 
above,  the  NYSE  has  committed  to 
establish  a  diversified  and  balanced 
Committee  as  it  considers  other 
changes.  The  Commission  is  therefore 
approving  these  changes  to  the  NYSE 
Pilot  Program  so  that  they  are  in  place 
by  the  upcoming  2002  proxy  season.  In 
addition,  for  the  reasons  stated  above, 
the  Commission  is  approving  the  Pilot 
Program  on  a  permanent  basis. 

C.  Summary 

In  summary,  while  the  Commission 
has  decided  to  approve  the  revised 
proxy  fees  under  the  Pilot  Program  on 
a  permanent  basis,  the  Commission 
stresses  that  permanent  approval  does 
not  end  the  discussion  of  proxy  fee 
reform.  The  main  goal  is  to  ensure 
protection  of  shareholder  voting  rights 
in  a  competitive  marketplace  for  proxy 
distribution,  where  market  forces 
operate  freely  to  set  competitive  and 
reasonable  rates.  The  Commission  urges 
the  NYSE  and  the  Conmiittee  to  identify 
various  ways  to  achieve  these  goals.  As 
long  as  the  NYSE's  proxy  fee  structure 
remains  in  place,  the  Commission 
expects  the  NYSE  to  periodically  review 
these  fees  to  ensure  they  are  related  to 
"reasonable  expenses"  of  the  NYSE's 
member  brokers  in  accordance  with  the 
Act,*°  and  propose  changes  where 
appropriate.  Such  monitoring  of  fees  is 
essential,  especially  in  light  of 
technological  advances  such  as 
electronic  proxy  delivery  and  voting, 
which  should  help  to  reduce  the  cost 
issuers  will  bear  in  the  future  in  the 
proxy  distribution  process. 

VI.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  NYSE's 
proposal  to  amend  its  Rules  and 
guidelines  for  proxy  fee  reimbursement, 
as  amended,  is  consistent  with  the 
requirements  of  the  Act  and  rules  and 
regulations  thereunder.  Therefore,  the 
Commission  is  approving  the  NYSE's 
Pilot  Program  for  proxy  fee 
reimbiirsement.  as  amended  by  this 
proposed  rule  change,  on  a  permanent 
basis. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.si  that  the 
proposed  rule  change  (SR-NYSE-2001- 
53),  as  amended,  is  approved. 


*»  See  NYSE  Response  Letter,  supra  note  6. 


"  See  Intel  et  al.  Letter,  supra  note  5. 


so  See  supra  note  8. 
51 15  U.S.C.  788(b)(2). 


^KAAJ^ 
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For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-7781  Filed  3-29-02;  8:45  am] 

BUJJNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  34-45641 ;  File  No.  SR-4>CX- 
2001-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  a  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  the  Pacific  Exchange,  Inc. 
To  increase  to  Two  Hundred  Fifty 
Contracts  tfie  Maximum  Permissible 
Number  of  Equity  and  Index  Option 
Contracts  Executal>le  Through  Auto-Ex 

March  25.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
27,  2001,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  v^ritii  tiie 
Seciuities  and  Exchange  Conunission 
("SEC"  or  "Conunission")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  PCX.  The  PCX  filed 
Amendment  No.  1  on  December  5, 
2001.3  j^Q  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons  and  is  approving  the 
proposal  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  increase  to 
250  contracts  the  maximiun  size  of 
equity  and  index  option  contracts  that 
may  be  designated  for  automatic 
execution. 

Below  is  the  text  of  the  proposed  nile 
change,  as  amended.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 


Automatic  Execution  System 
Rule  6.87(a)-{b)(4)— No  change. 


"  17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

»  See  letter  from  Mia  S.  Shiver,  Senior  Attorney, 
Regulatory  Policy,  PCX,  to  Nancy ).  Sanow, 
Assistant  Director,  Division  of  Market  Regulation, 
Commission,  dated  December  4,  2001 
("Amendment  No.  1").  In  Amendment  No.  I,  the 
PCX  revised  the  rule  text  of  the  proposed  rule 
change  to  reflect  current  PCX  Rule  6.87. 


(b)(5)  The  [Options  Floor  Trading 
Committee  ("OFTC")]  OFTC  shall 
determine  ihe  size  of  orders  that  are 
eligible  to  be  executed  on  Auto-Ex. 
Although  the  order  size  parameter  may 
be  changed  on  an  issue-by-issue  basis  by 
the  OFTC,  the  maximum  order  size  for 
execution  through  Auto-Ex  is  as  follows: 

(A)  Equity  Options:  the  maximum 
order  size  for  execution  through  Auto- 
Ex  for  equity  options  is  [one  hundred 
(100)]  250  contracts; 

(B)  Index  Options:  the  maximum 
order  size  for  execution  through  Auto- 
Ex  is  [one  himdred  (100)]  250  contracts, 
[for: 

(i)  The  PSE  Technology  Indfex; 

(ii)  the  Wilshire  Small  Cap  Index;  and 

(iii)  the  Morgan  Stanley  Emerging 

(Growth  Index.] 
(6)— No  change. 
{c)-(p) — No  change. 
*        *        *        *        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchsmge's  automatic  execution 
system  ("Auto-Ex")  automatically 
executes  public  customer  market  and 
marketable  limit  orders  vnthin  certain 
size  parameters.  The  Exchange 
represents  that  Auto-Ex  has  proven  to  be 
a  credible  system  offering  prompt  and 
efficient  automatic  trade  executions  at 
the  disseminated,  quoted  prices.  PCX 
Rule  6.87(b)  nurentiy  provides  that  the 
Exchange's  Options  Floor  Trading 
Committee  ("OFTC")  shall  determine, 
on  an  issue-by-issue  basis,  the  size  of 
orders  that  are  eligible  to  be  executed 
through  Auto-Ex.  The  maximiun  order 
size  for  execution  through  Auto-Ex  is 
currentiy  100  contracts  for  both  equity 
and  index  options.^  The  Exchange  is 


*  See  Securities  Exchange  Act  Release  No.  43887 
(January  25,  2001),  66  FR  8831  (February  2.  2001) 
(approving  PCX  proposal  to  increase  the  maximum 
size  of  index  and  equity  option  orders  that  may  be 
automatically  executed  through  Auto-Ex  to  100 
contracts). 


now  proposing  to  increase  the 
maximum  size  of  option  orders  that  are 
eligible  for  automatic  execution,  subject 
to  designation  by  the  OFTC  on  an  issue- 
by-issue  basis,  to  250  contracts. 

The  Exchange  believes  that  increasing 
the  number  of  option  contracts 
executable  through  Auto-Ex  to  250 
contracts  will  enable  the  Exchange  to 
more  effectively  and  efficientiy  manage 
increased  order  flow  in  actively  traded 
option  issues  consistent  with  its 
obligations  imder  the  Act.  The  Exchange 
believes  that  this  increase  will  help  it  to 
meet  the  changing  needs  of  customers  in 
the  marketplace  and  give  the  Exchange 
better  means  of  competing  with  other 
options  exchanges  for  order  flow, 
particularly  in  multiply  traded  issues.  In 
addition,  the  Exchange  represents  that 
this  increase  should  bring  the  speed  and 
efficiency  of  automated  execution  to  a 
greater  number  of  retail  orders.  The 
Exchange  represents  that  it  further 
believes  that  its  systems  capacity  is 
sufficient  to  accommodate  the  increased 
number  of  automatic  executions 
anticipated  to  result  from 
implementation  of  the  proposed  rule 
change. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  ^  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act,^  in  particular,  in  that  it  is 
designed  to  facilitate  transactions  in 
securities,  to  promote  just  and  equitable 
principles  of  trade,  to  enhance 
competition  and  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

nL  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 


»15  U.S.C.  78f(b). 
•15U.S.C.  78f(b)(5). 
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submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
ride  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2001-48  and  should  be 
submitted  by  April  22.  2002. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and.  in 
particular,  the  requirements  of  section  6 
of  the  Act.  Among  other  provisions, 
section  6(b)(5)  of  the  Act  requires  that 
the  rules  of  an  exchange  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  securities  transactions; 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and 
protect  investors  and  the  public 
interest.' 

While  increasing  the  maximimi  order 
size  limit  from  100  contracts  to  250 
contracts  for  automatic  execution 
eligibility  by  itself  does  not  raise 
concerns  under  the  Act,  the 
Commission  believes  that  this  increase 
raises  collateral  issues  that  the  PCX  will 
need  to  monitor  and  address.  Increasing 
the  maximiun  order  size  for  particular 
option  classes  will  make  a  larger 
nimiber  of  option  orders  eligible  for 
Auto-Ex.  These  orders  may  benefit  bom 
greater  speed  of  execution,  but  at  the 
same  time  create  greater  risks  for  market 
maker  participants.  Market  makers 
signed  on  to  Auto-Ex  will  be  exposed  to 
the  financial  risks  associated  with 
larger-sized  orders  being  routed  through 
the  system  for  automatic  execution  at 
the  displayed  price.  When  the  market 


for  the  underlying  security  changes 
rapidly,  it  may  take  a  few  moments  for 
the  related  option's  price  to  reflect  that 
change.  In  the  interim,  customers  may 
submit  orders  that  try  to  captiire  the 
price  differential  between  the 
underlying  security  and  the  option.  The 
larger  the  orders  accepted  through  Auto- 
Ex.  the  greater  the  risk  market  makers 
must  be  willing  to  accept.  The 
Commission  does  not  believe  that, 
because  the  PCX's  OFTC  determines  to 
approve  orders  as  large  as  250  contracts 
as  eligible  for  Auto-Ex,  the  OFTC  or  any 
other  PCX  committee  or  officials  should 
disengage  Auto-Ex  more  frequently  by, 
for  example,  declaring  an  "unusual 
market  condition."  *  Disengaging  Auto- 
Ex  can  negatively  affect  investors  by 
making  it  slower  and  less  efficient  to 
execute  their  orders.  It  is  the 
Commission's  view  that  the  PCX,  when 
increasing  the  maximimi  size  of  orders 
that  can  be  sent  through  Auto-Ex, 
should  not  disadvantage  all  customers — 
the  vast  majority  of  whom  enter  orders 
for  less  than  250  contracts— by  making 
their  automatic  execution  systems  less 
reliable. 

In  addition,  pursuant  to  section 
19(b)(2) »  of  the  Act,  the  Commission 
finds  good  cause  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  the  date  of  publication  of 
notice  thereof  in  the  Federal  Register. »" 
The  Commission  believes  that  granting 
accelerated  approval  will  provide  the 
PCX  with  flexibility  to  compete  for 
order  flow  with  other  exchanges 
immediately." 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  Act  and  the  rules  and 


regulations  thereunder  applicable  to  a 
national  securities  exchange,  and,  in 
particiilar,  with  section  6(b)(5)  of  the 

Act." 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PCX-2001- 
48),  as  amended,  is  hereby  approved  on 
an  accelerated  basis. 

For  the  Conunission.  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^'* 

Mai^aret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  02-7779  Filed  3-29-02;  8:45  am] 

BIUJNQ  CODE  MIO-OI-P 


'  15  U.S.C  78Sb)(5). 


"The  PCX  has  filed  a  proposed  rule  change  (FUe 
No.  SR-PCX-2001-13)  with  the  Commission  that 
would  specify  the  Exchanges  procedures  governing 
the  disengagement  of  Auto-Ex  for  "unusal  market 
conditions,"  and  would  require  documentation  of 
the  reasons  for  any  action  to  disengage  Auto-Ex  to 
operate  in  a  manner  other  than  the  usual  manner. 
The  proposed  rule  change  was  filed  pursuant  to  the 
Oder  Instituting  Pubhc  Administrative  Proceedings 
Pursuant  to  section  19(h)(1)  of  the  Securities 
Exchange  Act  of  1934,  Making  Findings  and 
Imposing  Remedial  Sanctions,  Securities  Exchange 
Act  Release  No.  43268  (September  11,  2(XX))  (File 
No.  3-10282)  and  is  pending  with  the  Commission. 

•15  U.S.C.  78s(b)(2). 

•"In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capiul  formation.  15  U.S.C.  78c(f). 

"See Securities  Exchange  Act  Release  No.  45628 
(March  22,  2002)  (order  approving  an  increase  to 
250  contracts  the  maximum  permissible  number  of 
equity  and  index  option  contracts  executable 
through  AUTO-EX);  see  also  Securities  Exchange 
Act  Release  No.  45629  (March  22,  2002)  (order 
approving  an  increase  to  250  contracts  in  the 
maximum  guarantee  size  for  AUTO-X  orders  in 
options  overlying  the  QQQs). 


DEPARTMENT  OF  STATE 

Office  of  Global  Educational  Programs 
(ECA/A/S) 

[Public  NoUca  3967] 

60-Oay  Notica  of  Proposed  Information 
collection:  Fulbright  Teacher  and 
Administrator  Exchange  Program 
Application  Pacicage;  0MB  No.  1405- 
0114 

action:  Notice. 


summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  smnmarizes  the 
information  collection  proposal  to  be 
submitted  to  OMB: 

Type  of  Request:  Reinstatement  with 
change  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Originating  Office:  Office  of  Global 
Educational  Programs  (ECA/A/S). 

Title  of  Information  Collection: 
Fulbright  Teacher  and  Administrator 
Exchange  Program  Application  Package. 

Frequency;  Annual. 

Fonn  Number: 

Respondents:  Educators  desiring  to 
participate  in  the  Fulbright  Teacher  and 
Administrator  Exchange  Program. 

Estimated  Number  of  Respondents:  ^ 

862. 
Average  Hours  Per  Response:  2, 
Total  Estimated  Burden:  172A. 
Public  comments  are  being  solicited 

to  permit  the  agency  to: 


"  15  U.S.C  7ef(b)(5). 
"  15  U.S.C.  78s(b)(2). 
"  17  CFR  200.3O-3(aMl2). 


17 I _l 
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•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADDITIONAL  INFORMATION:  Public 
comments,  or  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  notice  should  be  directed 
to  Rachel  Waldstein,  Program  Officer, 
(ECA/A/S/X);  Department  of  State,  SA- 
44,  Room  349;  301  Fourth  St.,  SW; 
Washington,  DC  20547  who  may  be 
reached  on  (202)  619-4556. 

Dated:  February  8.  2002. 
David  Whitten, 

Executive  Director,  ECA-UP.  Department  of 
State. 
(FR  Doc.  02-7806  Filed  3-29-02;  8:45  am] 

BILUNG  CODE  4710-a6-P 


DEPARTMENT  OF  STATE 

[Public  Notice:  3966] 

30-Day  Notice  of  Proposed  Information 
Collection:  Form  DS-3057,  Medical 
Clearance  Update;  OMB  Number  1405- 
0131 

ACTION:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement 
without  change  of  a  current  collection. 

Originating  Office:  Office  of  Medical 
Services.  M/DGHR/MED. 

Title  of  Information  Collection: 
Medical  Clearance  Update. 

Frequency:  Biennially. 

Form  Number:  DS-3057. 

Respondents:  Foreign  Service 
Employees  and  Eligible  Family 
Members. 

Estimated  Number  of  Respondents: 
12,000. 


Average  Hours  Per  Response:  15 
minutes. 

Total  Estimated  Burden:  3,000  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION:  Copies  of  the 
proposed  information  collection  and 
supporting  documents  may  be  obtained 
from  Kumiko  Cross,  FSHP,  Office  of 
Medical  Services,  2401  E  Street,  NW., 
Room  201,  U.S.  Department  of  State, 
Washington,  DC  20520.  Public 
comments  and  questions  should  be 
directed  to  the  State  Department  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20530,  who  may  be 
reached  on  202-395-3897. 

Dated:  January  8.  2002. 
Maria  C.  Melchiorre, 

Acting  Executive  Director,  Office  of  Medical 

Services,  Department  of  State. 

(FR  Doc.  02-7805  Filed  3-29-02;  8:45  am) 

BILUNQ  CODE  4710-36-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3968] 

Bureau  of  Democracy,  Human  Rights 
and  Labor  Request  for  Grant 
Proposals:  Human  Rights  and 
Democratization  initiatives  In  the 
Muslim  World 

summary:  The  Office  for  the  Promotion 
of  Human  Rights  and  Democracy  of  the 
Bureau  of  Democracy,  Human  Rights 
and  Labor  announces  an  open 
competition  for  human  ri^ts  and 
democratization  initiatives  in  the 
Muslim  world.  Public  and  private  non- 
profit organizations  meeting  the 
provisions  described  in  Internal 
Revenue  Code  section  26  USC  501(c)(3) 
may  submit  proposals  to  administer 
these  programs.  Grants  should  begin  no 
earlier  than  Summer  2002. 

Program  Information:  The  Bureau  of 
Democracy,  Hmnan  Rights  and  Labof 


(DRL)  invites  applicants  to  submit 
proposals  that  address  programs  and 
activities  that  foster  democracy,  human 
rights,  press  freedoms,  women's 
political  development  and  the  rule  of 
law  in  countries  with  a  significant 
Muslim  population,  and  where  such 
programs  and  activities  would  be 
important  to  United  States  efi^orts  to 
respond  to,  deter,  or  prevent  acts  of 
international  terrorism.  Iimovative 
projects  in  predominantly  Muslim  ' 
coimtries  will  be  considered,  in 
particular,  those  that  focus  on  the 
Middle  East,  including  the  Gulf  States, 
and  Centra^  Asia. 

U.S.  national  interests  are  best  served 
by  funding  human  rights  and 
democratization  initiatives  in  countries 
and  regions  of  the  world  that  are  geo- 
strategically  critical  to  the  United  States. 
Economic  Support  Fimds  (ESF)  through 
the  Human  Ri^ts  and  Democracy  Fund 
(HRDF)  support  the  implementation  of 
innovative  programs,  and  underscore 
the  United  States  Government's 
continued  commitment  to  promoting 
and  protecting  human  rights  and 
democracy  in  its  fight  against  terrorism. 
HRDF  projects  must  not  duplicate  or 
simply  add  to  efforts  by  other  entities. 

Strong  proposals  usually  have  the 
following  characteristics:  an  active, 
existing  partnership  between  a  U.S. 
organization  and  in-country 
organization(s);  a  proven  track  record 
for  conducting  successful  program 
activity;  a  convincing  plan  outlining 
exactly  how  the  program  components 
will  be  carried  out  and  what  results  will 
be  achieved  as  a  result  of  the  grant;  take 
place  in-country  or  in  a  third  country; 
and  a  follow-on  plan  that  extends 
beyond  the  grant  period  ensuring  that 
Bureau-supported  programs  are  not 
isolated  events. 

Proposals  should  reflect  a  practical 
imderstanding  of  the  current  political, 
legal,  economic  and  social  environment 
that  is  relevant  to  the  themes  addressed 
in  the  proposal.  In  ordw  to  avoid  the 
duplication  of  activities  and  programs, 
proposals  should  also  indicate 
knowledge  of  similar  projects  being 
conducted  in  the  region. 

Applicants  are  expected  to  identify 
the  U.S.  and  in-coimtry  partner 
organizations  and  individuals  with 
whom  they  are  proposing  to  collaborate 
and  describe  in  detail  previous 
cooperative  projects  undertaken  by  the 
organizations.  Specific  information 
about  in-country  partners'  activities  and 
accomplishments  is  required  and 
should  be  included  in  the  section  on 
"Institutional  Capacity." 

To  be  eligible  for  a  grant  award  under 
this  competition,  the  proposed  programs 
must  address  one  of  the  following 
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specific  themes  for  regional  projects  or 
single  country  projects: 

All  Countries 

•  Strengthening  of  Political  and 
Governing  histitutions  (i.e.  Judiciary, 

Parliament). 

•  Supporting  Advocacy  NGOs. 

•  Promoting  Respect  for  Hiunan 
Rights  and  Democratic  Freedoms. 

•  Promoting  Accountability, 
Transparency  and  Balance  of  Authority 
Among  State  Institutions. 

•  Supporting  Independent  Media. 

•  Integrating  Women  into  Public  Life. 

•  Promoting  the  Rule  of  Law. 

Pakistan 

•  Assistance  to  Support  a  Transparent 
and  Fair  Election  Process. 

Budget  Guidelines 

The  Bureau  anticipates  awarding 
grants  in  amounts  of  $250,000- 
$1,000,000  to  support  project  and 
administrative  costs  required  to 
implement  these  programs. 
Organizations  wiUi  less  than  four  years 
of  experience  in  conducting  similar 
programs  may  receive  smaller  grants. 
Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification. 

Please  refer  to  the  Proposal 
Submission  Instructions  (PSI)  for 
complete  budget  guidelines  and 
formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Biu-eau 
concerning  this  RFP  shoidd  reference 
the  above  title  and  number  DRL/PHD- 
02-01. 

F0«  FURTHER  INFORMATION,  CONTACT:  The 
Office  for  the  Promotion  of  Human 
Rights  and  Democracy  of  the  Bureau  of 
Democracy,  Hiunan  Rights  and  Labor, 
DRL/PHD.  Please  specify  Sondra 
Govatski:  202-647-9734  on  all  inquiries 
and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed,  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package  via 
Internet 

The  Solicitation  Package  contains 
detailed  award  criteria,  specific  budget 
instructions,  and  standard  guidelines  for 
proposal  preparation.  The  RFP  and 


Proposal  Submission  Instructions  (PSI) 
may  be  downloaded  from  the  Bureau's 
website  at  http://www.state.gOv/g/drI/. 

Deadline  for  Proposals 

All  proposals  must  be  received  at  the 
Bureau  of  Democracy,  Human  Rights 
and  Labor  by  5  p.m.  Eastern  Standard 
Time  (EST)  on  Tuesday,  April  30,  2002. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  on 
the  due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 

Applicants  must  follow  all 
instructions  in  the  RFP  and  Proposal 
Submission  Instructions  (PSI).  Two 
complete  copies  of  the  proposal  should 
be  sent  to:  U.S.  Department  of  State, 
Bureau  of  Democracy,  Human  Rights 
and  Ubor,  Ref:  DRL/PHD-02-O1 ,  DRL/ 
PHD,  Room  7802,  Washington,  DC 
20520. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5'  diskette,  formatted  for  Microsoft 
Word.  The  "Budget"  must  be  submitted 
in  Microsoft  Excel  format. 

Review  Process 

The  Bureau  will  review  proposals  for 
eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  stated  herein  and  in  the 
Solicitation  Package.  All  eligible 
proposals  will  be  reviewed  by  DRL's 
Program  Unit.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Biu«au  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements. 

Review  Criteria 

Eligible  applications  will  be 
competitively  reviewed  according  to  the 
criteria  stated  below.  These  criteria  are 
not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  expertise,  clarity,  and 
relevance  to  the  Biueau's  mission. 

2.  Program  plaiming  and  ability  to 
achieve  propnm  objectives:  A  detailed 
agenda  and  work  plan  should 
demonstrate  substantive  imdertakings 
and  administrative  capacity.  Agenda 
and  plan  should  adhere  to  the  program 
overview  and  guidelines  described 
above.  Objectives  should  be  reasonable 
and  feasible.  Proposals  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program's  objectives  and  plan. 


3.  Multiplier  effect/impact:  Proposed 
programs  should  promote  long-term 
institution  building  or  have  other      , 
capacity-building  results. 

4.  Institution's  Record/Ability/ 
Capacity:  Proposals  should  demonstrate 
an  institutional  record  of  successful 
programs,  including  responsible  fiscal 
management  and  fidl  compliance  with 
all  reporting  requirements  for  past 
Bureau  grants  as  determined  by  Bureau 
Grant  Staff.  The  Bvu-eau  will  consider 
the  past  performance  of  prior  recipients, 
the  demonstrated  potential  of  new 
applicants,  and  the  strength  and 
capacity  of  in-country  partner 
organizations.  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program  or  project's  goals. 

5.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  Bureau  representative. 

Explanatory  mfonnation  provided  by 
the  Bureau  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  allocated  and 
committed  through  internal  Department 
procedures  and  notified  to  Congress. 

Dated:  March  27,  2002. 

Lome  W.  Craner, 

Assistant  Secretary  for  Democracy,  Human 
Rights  and  Labor.  Department  of  State. 

[FR  Doc.  02-7807  Filed  3-29-02;  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Dockat  No.  WTCVDS-245] 

WTO  Consultations  Rsgarding 
Japansss  Moasuras  Affacting  Iha 
Importation  ol  Applas 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 
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SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  on  March  1,  2002, 
the  United  States  requested 
consultations  with  Japan  imder  the 
Marrakesh  Agreement  Establishing  the 
Worid  Trade  Organization  (WTO), 
regarding  measures  imposed  by  Japan 
on  the  importation  of  U.S.  apples  to 
protect  against  the  introduction  of  fire 
blight.  USTR  invites  written  comments 
from  the  public  concerning  the  issues 
raised  in  this  dispute. 
DATES:  Although  the  USTR  will  accept 
any  comments  received  during  the 
course  of  the  dispute  settlement 
proceedings,  comments  should  be 
submitted  on  or  before  April  30,  2002, 
to  be  assured  of  timely  consideration  by 
USTR. 

ADDRESSES:  Comments  should  be 
submitted  (i)  electronically  to 
japanapples@ustr.gov  or  (ii)  by  mail  to 
Sandy  McKinzy,  Attn:  Japan — Measiu^s 
Affecting  the  Importation  of  Apples, 
Office  of  the  United  States  Trade 
Representative,  600  17th  Street,  NW., 
Washington.  DC  20508,  with  a 
confirmation  copy  sent  electronically  or 
by  fax  to  (202)  395-3640. 
FOR  FURTHER  INFORMATION  CONTACT:  Juan 
A.  Millan,  Assistant  General  Counsel, 
Office  of  the  United  States  Trade 
Representative,  600  17th  Street,  NW., 
Washington,  DC,  (202)  395-3581. 
SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Rovmd 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  or 
receives  a  request  for  the  establishment 
of  a  WTO  dispute  settlement  panel. 
Consistent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
opportimity  for  comment,  USTR  is 
providing  notice  that  consultations  have 
been  requested  pursuant  to  the  WTO 
Dispute  Settlement  Understanding 
(DSU).  If  such  consultations  should  fail 
to  resolve  the  matter  and  a  dispute 
settlement  panel  is  established  pursuant 
to  the  DSU,  such  panel,  which  would 
hold  its  meetings  in  Geneva, 
Switzerland,  would  be  expected  to  issue 
a  report  on  its  findings  and 
recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  by  the  United 
States 

The  United  States  has  requested  WTO 
consultations  with  Japan  regarding  its 
quarantine  restrictions  on  U.S.  apples 
imported  into  Japan  to  protect  against 
the  introduction  of  fire  blight  (Erwinia 
amylovora).  These  restrictions  include, 
inter  alia,  the  prohibition  of  imported 


apples  from  orchards  in  which  emy  fire 
blight  is  detected,  the  requirement  that 
export  orchards  be  inspected  three  times 
yearly  for  the  presence  of  fire  blight,  the 
disqualification  of  any  orchard  from 
exporting  to  Japan  should  fire  blight  be 
detected  within  a  500  meter  buffer  zone 
surrounding  such  orchard,  and  a  post- 
harvest  treatment  of  exported  apples 
with  chlorine.  None  of  these  restrictions 
is  supported  by  scientific  evidence. 
The  United  States  contends  that 
Japan's  measuires  are  inconsistent  with 
the  obligations  of  Japan  under  Article  XI 
of  the  General  Agreement  on  Tariffs  and 
Trade  1994,  Articles  2.2,  2.3,  5.1,  5.2, 
5.3,  5.6,  6.1,  6.2,  and  7  and  Annex  B  of 
the  Agreement  on  the  Application  of 
Sanitary  and  Phytosanitary  Measures, 
and  Article  14  of  the  Agreement  on 
Agriculture.  Japan's  measiues  also 
appear  to  nullify  or  impair  the  benefits 
accruing  to  the  United  States  directly  or 
indirectly  under  the  cited  agreements. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English. 
Commenters  should  send  either  one 
copy  by  U.S.  mail,  first  class,  postage 
prepaid,  to  Sandy  McKinzy  at  the 
adcfress  listed  above,  or  transmit  a  copy 
electronically  to  japanapples@ustr.gov. 
For  documents  sent  by  U.S.  mail,  USTR 
requests  that  the  submitter  provide  a 
confirmation  copy,  either  electronically 
or  by  fax  to  (202)  395-3640.  USTR 
encourages  the  submission  of 
doounents  in  Adobe  PDF  format,  as 
attachments  to  an  electronic  mail. 

A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily, 
be  released  to  the  public  by  the 
commenter.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTL\L"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy.  For  any  document 
containing  business  confidential 
information  submitted  by  electronic 
transmission,  the  file  name  of  the 
business  confidential  version  should 
begin  with  the  characters  "BC",  and  the 
file  name  of  the  public  .version  should 
begin  with  the  characters  "P".  The  "P" 
or  "BC"  should  be  followed  by  the  name 
of  the  commenter.  Interested  persons 
who  make  submission  by  electronic 
mail  should  not  provide  separate  cover 
letters;  information  that  might  appear  in 
a  cover  letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 


extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself  and 
not  as  separate  files. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Office  of  the  United  States  Trade 
Representative,  1724  F  Street,  NW., 
Washington,  DC  20508.  The  public  file 
will  include  a  listing  of  any  comments 
received  by  USTR  from  the  public  with 
respect  to  the  dispute;  if  a  dispute 
settlement  panel  is  convened,  the  U.S. 
submissions  to  that  panel,  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the     • 
dispute,  as  well  as  the  report  of  the 
panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/DS- 
245,  Japan — Measiues  Affecting  the 
Importation  of  Apples)  may  be  made  by 
calling  Brenda  Webb,  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 

Guistine  Bliss, 

Acting  Assistant  United  States  Trade 

Representative  for  Monitoring  and 

Enforcement. 

[FR  Doc.  02-7736  Filed  3-29-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Salt 
Lake  County,  UT 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
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environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Salt  Lake  County.  Utah. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Punske,  Project  Development  Engineer, 
Federal  Highway  Administration  2520 
West  400  South  Suite  9a,  Salt  Lake  City. 
Utah  84118-1847.  Telephone:  (801) 
963-0182. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Utah 
Department  of  Transportation,  the  city 
of  West  Valley  City.  Utah,  and  the 
Federal  Transit  Administration  (FT A) 
will  prepare  an  environmental  impact 
statement  on  a  proposal  to  improve  a 
portion  of  State  Route  171  on  3500 
South.  The  proposed  improvement 
would  involve  the  reconstruction  of 
3500  South  between  Redwood  Road  and 
8400  West  in  West  Valley  City  and  Salt 
Lake  County  for  a  distance  of  12.9  km 
(8.0  miles).  Most  of  the  proposed  project 
lies  within  the  corporate  limits  of  West 
Valley  City.  Utah.  The  west  most 
portion,  from  7200  West  for  8400  West, 
lies  in  the  Magna  area,  an 
unincorporated  area  of  Salt  Lake 
County. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  projected  travel  demand  as 
indicated  in  the  long  range  plan 
developed  by  the  Wasatch  Front 
Regional  Coimcil.  Alternatives  under 
consideration  include  (1)  taking  no 
action;  (2)  using  alternative  travel 
modes;  (3)  transportation  systems 
management  strategies  (TSM);  (4)  mass 
transit  options,  and  (5)  reconstruction  of 
the  existing  roadway,  including  control 
of  access.  Also  under  consideration  is 
the  proposed  construction  of  grade 
separated  interchange  type  facilities 
located  at  several  heavily  used 
intersections  in  the  project  corridor. 

Letters  describing  the  proposed  action 
and  soliciting  comments  wiU  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal.  A  series  of 
public  meetings,  including  scoping 
meetings,  will  be  held.  In  addition,  a 
public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 

To  ensure  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  bom  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 


directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numtwr  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on  March  26.  2002. 
William  R.  Gedris, 

StTVCtural  Environmental  Engineer,  Salt  Uike 
City.  Utah. 
(FR  Doc.  02-7761  Filed  3-29-02;  8:45  am) 

nUMO  CODE  4910-22-M 


Decided:  March  27.  2002. 

By  the  Board.  John  M.  Atkisson. 
Designated  Official. 
Veraon  A.  Wiiliams, 
Secretary. 
[FR  Doc.  02-7792  Filed  3-29-02;  8:45  am) 

BUUNO  CODE  491 S-OO-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Ex  Part*  No.  587] 
Information  Quality  Guidelines 

Authority:  Section  515  of  the  Treasury  and 
General  Government  Appropriations  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-554;  114  Stat. 
2763). 

AGENCY:  Surface  Transportation  Board, 

DOT. 

action:  Notice  of  guidelines  and  request 

for  comments. 

summary:  The  Surface  Transportation ' 
Board  (Board)  is  seeking  conmients  on 
its  draft  Information  Quality  Guidelines 
(I.Q.  Guidelines).  The  I.Q.  Guidelines 
contain  the  Board's  information 
resource  management  procedures  for 
reviewing  and  substantiating  the  quality 
of  information  before  it  is  disseminated 
to  the  public,  and  the  procedures  by 
which  an  affected  person  may  obtain 
correction  of  information  disseminated 
by  the  Board  that  does  not  comply  with 
the  I.Q.  Guidelines.  The  Board  will 
consider  comments  in  developing  its 
final  I.Q.  Guidelines. 
DATES:  Comments  are  due  May  1.  2002. 
ADDRESSES:  Send  comments  (an  original 
plus  10  copies)  referring  to  Ex  Parte  No. 
587  to:  Surfece  Transportation  Board. 
Office  of  the  Secretary.  Case  Control 
Branch.  1925  K  Street.  NW.. 
Washington.  DC  20423-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Atkisson  (202)  565-1710.  (TDD  for 
hearing  impaired:  (800)  877-8339.) 
SUPPLEMENTARY  INFORMATION:  The 
Board's  draft  I.Q.  Guidelines  are  posted 
on  its  website,  www.stb.dot.gov.  In 
addition,  copies  of  the  I.Q.  Guidelines 
may  be  purchased  from  Da-2-Da  Legal 
Copy  Service  by  calling  202-293-7776 
(assistance  for  the  hearing  impaired  is 
available  through  TDD  services  at  800- 
877-8339)  or  visiting  Suite  405, 1925  K 
Street.  NW..  Washington,  DC  20006. 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

March  25,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  May  1,  2002  to  be 
assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0089. 

Form  Number:  ATF  F  5100.24. 

Type  of  Review:  Extension. 

Title:  Application  for  Basic  Permit 
Under  the  Federal  Alcohol 
Administration  Act. 

Description:  ATF  F  5400.24  will  be     . 
completed  by  persons  intending  to 
engage  in  a  business  involving  beverage 
alcohol  operations  at  distilled  spirits 
plants,  bonded  wineries,  or 
wholesaling/importing  businesses.  The 
information  allows  ATF  to  identify  the 
applicant  and  the  location  of  the 
business  and  to  determine  whether  the 
applicant  qualifies  for  a  permit. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1.600. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour.  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2.800  hours. 

OMB  Number:  1512-0090. 

Form  Number:  ATF  F  5100.18  (1643). 

Type  of  Review:  Extension. 

Title:  Application  for  Amended  Basic 
Permit  Under  the  Federal  Alcohol 
Administration  Act. 
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Description:  ATF  F  5100.18  is 
completed  by  permittees  who  change 
their  operations  which  require  a  new 
permit  to  be  issued  or  a  notice  to  be 
received  by  ATF.  The  information 
allows  ATF  to  identify  the  permittee, 
the  changes  to  the  permit  or  business 
and  to  determine  whether  the  applicant 
qualifies. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1.200. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
600  hours. 

OMB  Number:  1512-0507. 

Form  Number:  ATF  F  5300.26. 

Type  of  Review:  Extension. 

Title:  Federal  Firearms  and 
Ammimition  Excise  Tax. 

Description:  This  information  is 
needed  to  determine  how  much  tax  is 
owed  for  firearms  and  ammunition.  ATF 
uses  this  information  to  verify  that  a 
taxpayer  has  correctly  determined  and 
paid  tax  liability  on  the  sale  or  use  of 
firearms  and  ammunition.  Businesses, 
including  small  to  large,  and 
individuals  may  be  required  to  use  this 
form. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
965. 

Estimated  Burden  Hours  Per 
Respondent:  7  hours. 

Frequency  of  Response:  Quarterly, 
Other  (annual  if  no  tax  is  due). 

Estimated  Total  Reporting  Burden: 
27,020  hours. 

OMB  Number:  1512-0548. 

Form  Number:  ATF  F  6410.1. 
I  Type  of  Review:  Extension. 
'  Tide:  Gang  Resistance  Education  and 
Training  Funding  Application. 

Description:  State  and  Local  law 
enforcement  agencies  desiring  financial 
assistance  for  the  G.R.E.A.T.  Program 
will  submit  ATF  F  6410.1  to  the  ATF. 
G.R.E.A.T.  Branch.  The  information 
collected  will  be  used  by  ATF  to 
evaluate  the  applicants  funding  need. 
The  information  will  also  be  used  to 
determine  funding  priorities  and  levels 
of  funding,  as  required  by  law. 

Respondents:  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 
I  Frequency  o/ Response  .-Annually. 
I  Estimated  Total  Reporting  Burden: 
800  hours. 

Clearance  Officer:  Jacqueline  White 
(202)  927-8930.  Bureau  of  Alcohol, 


Tobacco  and  Firearms,  Room  3200.  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

>  Departmental  Reports  Management  Officer. 
IFR  Doc.  02-7767  Filed  3-29-02;  8:45  am) 

BILUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

March  26,  2002. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  May  1.  2002  to  be 
assured  of  consideration. 

INTERNAL  REVENUE  SERVICE  (IRS) 

OMB  Number:  1545-1395. 

Form  Number:  IRS  Form  8838. 

Type  of  Review:  Extension. 

Title:  Consent  to  Extend  the  Time  to 
Assess  Tax  Under  Section  367-Gain 
Recognition  Agreement. 

Description:  Form  8838  is  used  to 
extend  the  statute  of  limitations  for  U.S. 
persons  who  transfer  stock  or  securities 
to  a  foreign  corporation.  The  form  is 
filed  when  the  transferor  makes  a  gain 
recognition  agreement.  This  agreement 
allows  the  transferor  to  defer  the 
payment  of  tax  on  the  transfer.  The  IRS 
uses  Form  8838  so  that  it  may  assess  tax 
against  the  transferor  after  the 
expiration  of  the  original  statute  of 
limitations. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 4  hr.,  32  min. 
Learning  about  the  law  or  the  form — 2 

hr.,  9  min. 
Preparing  the  form — 3  hr.,  15  min. 


Copying,  assembling,  and  sending  the 
form  to  the  IRS— 16  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  10.220  hours. 

Clearance  Officer:  Gleim  Kirkland, 
Internal  Revenue  Service,  Room  6411, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224.  ^ 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  02-7768  Filed  3-2&-02;  8:45  am] 

BILUNG  COOE  4S3I>-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[PS-62-87] 

Proposed  Collection;  Comment 
Request  for  Regulation  Protect 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  PS-62-87  (TD 
8302).  Low-Income  Housing  Credit  for 
Federally-assisted  Buildings  (sec.  1.42- 
2(d)). 

DATES:  Written  comments  should  be 
received  on  or  before  May  31,  2002  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins.  (202)  622- 
6665,  or  through  the  internet 
[Allan.M.Hopkins@irs.gov)  Internal 
Revenue  Service,  room  6407. 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
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SUPPLEMENTARY  INFORMATJON:  Title: 
Low-Income  Housing  Credit  for 
Federally-assisted  Bmldings. 

OMB  Number  1545-1005. 

Regulation  Project  Number:  PS-62- 

87. 

Abstract:  The  regulation  provides 
state  and  local  housing  credit  agencies 
and  owners  of  qualified  low-income 
buildings  with  guidance  regarding 
compliance  with  the  waiver 
requirement  of  section  42(d)(6)  of  the 
Internal  Revenue  Code.  The  regulation 
reqiiires  documentary  evidence  of 
financial  distress  leading  to  a  potential 
claim  against  a  Federal  mortgage 
insurance  fund  in  order  to  get  a  written 
waiver  from  the  IRS  for  the  acquirer  of 
the  qualified  low-income  building  to 
properly  claim  the  low-income  housing 
credit. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  not-for-profit  institutions, 
and  Federal,  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  3 

hrs. 

Estimated  Total  Annual  Burden 
Hours:  3,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  infonnation  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
infonnation;  (c)  ways  to  enhance  the 


quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
infonnation  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  infonnation 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  22,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  02-7803  Filed  3-29-02;  8:45  ami 

BILUNO  CODE  4S3O-01-P 


DEPARTMENT  OF  TREASURY 
Internal  Revenue  Service 

Advisory  Committee  fpr  Electronic  Tax 
Administration 

AGENCY:  Internal  Revenue  Service  (IRS). 
ACTION:  Request  for  nominations. 

summary:  The  Electronic  Tax 
Administration  Advisory  Committee 
(ETAAC),  was  established  to  provide 
continued  input  into  the  development 
and  implementation  of  the  Internal 
Revenue  Service  (IRS)  strategy  for 
electronic  tax  administration.  The 
ETAAC  provides  an  organized  public 
forum  for  discussion  of  electronic  tax 
administration  issues  in  support  of  the 
overriding  goal  that  paperless  filing 
should  be  the  preferred  and  most 
convenient  method  of  filing  tax  and 
information  retiuns.  ETAAC  members 
convey  the  public's  perception  of  IRS 
electronic  tax  administration  activities, 
offer  constructive  observations  about 
current  or  proposed  policies,  programs, 
and  procedures,  and  suggest 
improvements.  This  document  seeks 
nominations  of  individuals  to  be 
considered  for  selection  as  Committee 
members. 

The  Director  (Electronic  Tax 
Administration)  will  assiu^  that  the  size 
and  organizational  representation  of  the 
ETAAC  obtains  balanced  membership 
and  includes  representatives  from 
various  groups  including:  (1)  Tax 
practitioners  and  preparers,  (2) 
transmitters  of  electronic  returns,  (3)  tax 
software  developers,  (4)  large  and  small 
businesses,  (5)  employers  and  payroll 
service  providers,  (6)  individual 
taxpayers,  (7)  financial  industry  (payers, 
payment  options  and  best  practices),  (8) 
system  integrators  (technology 
providers),  (9)  academic  (marketing, 
sales  or  technical  perspectives),  (10) 


trusts  and  estates,  (11)  tax  exempt 
organizations,  and  (12)  state  and  local 
governments.  We  are  soliciting 
nominations  from  professional  and 
public  interest  groups,  IRS  officials,  the 
Department  of  Treasmy,  and  Congress. 
Members  will  be  limited  to  serving  one 
two-year  term  on  the  ETAAC  to  ensure 
that  new  perspectives  and  ideas  are 
generated  by  the  members.  All  travel 
expenses  within  government  giiidelines 
will  be  reimbursed. 

DATES:  Written  nominations  must  be 
received  on  or  before  May  1,  2002. 
ADDRESSES:  Nominations  should  be  sent 
to  Robin  Marusin,  W:E,  Room  7331 IR, 
1111  Constitution  Ave.,  NW.. 
Washington,  DC  20224.  Application 
forms  can  be  obtained  from  Robin 
Marusin,  who  can  be  reached  on  (202) 
622-8184. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Marusin,  202-622-8184. 
SUPPLEMENTARY  INFORMATION:  The 
ETAAC  will  provide  continued  input 
into  the  development  and 
implementation  of  the  IRS  strategy  for 
electronic  tax  administration.  The 
ETAAC  members  will  convey  the 
public's  observations  about  current  or 
proposed  policies,  programs,  and 
procedures,  and  suggest  improvements. 

This  activity  is  based  on  the  authority 
to  administer  the  Internal  Revenue  laws 
confened  upon  the  Secretary  of  the 
Treasury  by  section  7802  of  the  Internal 
Revenue  Code  and  delegated  to  the 
Commissioner  of  the  Internal  Revenue. 

The  ETAAC  will  research,  analyze, 
consider,  and  make  recommendations 
on  a  wide  range  of  electronic  tax 
administrations  issues  and  will  provide 
input  into  the  development  and 
implementation  of  the  strategic  plan  for 
electronic  tax  administration. 

Nominations  should  describe  and 
document  the  proposed  member's 
qualifications  for  membership  to  the 
Committee.  Equal  opportunity  practices 
will  be  followed  in  all  appointments  to 
the  Committee.  To  ensure  that  the 
recommendations  of  the  Committee 
have  taken  into  account  the  needs  of  the 
diverse  groups  served  by  the 
Department,  membership  will  include, 
to  the  extent  practicable,  individuals, 
with  demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

Terence  H.  Lutes, 

Director,  Electronic  Tax  Administration. 
[FR  Doc.  02-7804  Filed  3-29-02;  8:45  am] 
BHJJNO  CODE  4S30-O1-P 


Monday, 
April  1,  2002 


Part  n 


Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Part  1979 
Procedures  for  the  Handling  of 
Discrimination  Complaints  under  Section 
519  of  the  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act  for  the  21st 
Century;  Final  Rule 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Haalth 
Administration 

29  CFR  Part  1979 
mN  1218-AB99 

Procaduras  for  the  Handling  of 
DIacriminatlon  Complaints  Under 
Section  519  of  ttw  Wendell  H.  Ford 
Aviation  investment  and  Reform  Act 
for  ttM  21st  Century 

AGENCY:  Occupational  Safety  and  Health 

Administration,  Labor. 

action:  Interim  final  rule;  request  for 

comments. 


SUMMARY:  This  dociunent  provides  the 
text  of  regulations  governing  the 
employee  protection  ("whistleblower") 
provisions  of  Section  519  of  the 
Wendell  H.  Ford  Aviation  Investment 
and  Reform  Act  for  the  21st  Century 
("AIR21").  a  Federal  Aviation 
Administration  reauthorization  bill, 
enacted  into  law  April  5,  2000.  This  rule 
establishes  procedures  and  time  frames 
for  the  handling  of  complaints  under 
AIR21,  including  procedures  and  time 
frames  for  employee  complaints  to  the 
Occupational  Safety  and  Health 
Administration  ("OSHA"), 
investigations  by  OSHA,  appeals  of 
OSHA  determinations  to  an 
administrative  law  judge  ("ALJ")  for  a 
hearing  de  novo,  hearings  by  ALJs. 
appeal  of  ALJ  decisions  to  the 
Administrative  Review  Board  (acting  on 
behalf  of  the  Secretary)  and  judicial 
review  of  the  Secretary's  final  decision. 
DATES:  This  interim  final  rule  is 
effective  on  April  1.  2002.  Comments  on 
the  interim  final  rule  are  due  on  or 
before  May  31,  2002. 
ADDRESSES:  Submit  written  comments 
to:  Assistant  Secretary,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3468, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Commenters 
who  wish  to  receive  notification  of 
receipt  of  comments  are  requested  to 
include  a  self-addressed,  stamped  post 
card  or  to  submit  them  by  certified  mail, 
return  receipt  requested.  As  a 
convenience,  comments  may  be 
transmitted  by  facsimile  ("FAX") 
machine  to  (202)  693-1681.  This  is  not 
a  toll-free  number.  If  commenters 
transmit  comments  by  FAX  and  also 
submit  a  hard  copy  by  mail,  please 
indicate  on  the  hard  copy  that  it  is  a 
duplicate  copy  of  the  FAX  transmission. 
FOR  FURT>1ER  INFORMATION  CONTACT:  John 
Spear,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 


Labor,  Room  N-3468.  200  Constitution 
Avenue,  NW..  Washington.  DC  20210; 
telephone  (202)  693-2187.  This  is  not  a 
toll-free  number.  The  alternative  formats 
available  are  large  print,  electronic  file 
on  computer  disk  (Word  Perfect.  ASCII. 
Mates  with  Duxbury  Braille  System)  and 
audiotape. 
SUPPl£MENTARY  INFORMATION: 

L  Background 

The  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act  for  the  21st 
Centviry  {"AIR21").  Public  Law  No. 
106-181.  was  enacted  on  April  5.  2000. 
Section  519  of  the  Act.  codified  at  49 
U.S.C.  42121,  provides  protection  to 
employees  against  retaliation  by  air 
carriers,  their  contractors  and  their 
subcontractors,  because  they  provided 
information  to  the  employer  or  the 
federal  government  relating  to  air  carrier 
safety  violations,  or  filed,  testified,  or 
assisted  in  a  proceeding  against  the 
employer  relating  to  any  violation  or 
alleged  violation  of  any  order, 
regulation,  or  standard  of  the  Federal 
Aviation  Administration  ("FAA")  or 
any  other  law  relating  to  the  safety  of  air 
carriers,  or  because  they  are  about  to 
take  any  of  these  actions.  These  rules 
establish  procedures  for  the  handling  of 
complaints  under  AIR21.  In  drafting 
these  regulations,  consideration  has 
been  given  to  the  whistieblower 
regulations  of  the  Surface 
Transportation  Assistance  Act 
("STAA"),  codified  at  29  CFR  part  1978. 
and  the  Energy  Reorganization  Act 
("ERA"),  codified  at  29  CFR  part  24. 
where  deemed  appropriate. 

n.  Summary  of  Statutory  Provisions 

The  AIR21  whistieblower  provisions 
include  procedures  which  allow  a 
covered  employee  to  file,  within  90  days 
of  the  alleged  discrimination,  a 
complaint  with  the  Secretary  of  Labor 
("the  Secretary").  *  Upon  receipt  of  the 
complaint,  the  Secretary  must  provide 
written  notice  to  both  the  person  named 
in  the  complaint  who  is  alleged  to  have 
violated  the  Act  ("the  named  person") 
and  the  FAA  of:  The  allegations 
contained  in  the  complaint,  the 
substance  of  the  evidence  submitted 
with  the  complaint,  and  the  rights  of  the 
named  person  throughout  the 
investigation.  The  Secretary  must  then, 
within  60  days  of  receipt  of  the 


1  Responsibility  for  receiving  and  investigating 
these  complaints  has  been  delegated  to  the 
Assistant  Secretary  for  OSHA.  Secretary's  Order  3- 
2000,  65  FR  50017  (August  16,  2000).  Hearings  on 
determinations  by  the  Assistant  Secretary  are 
conducted  by  the  Office  of  Administrative  Law 
Judges,  and  appeals  from  decisions  by 
administrative  law  judges  are  decided  by  the 
Administrative  Review  Board.  See  Secretary's  Order 
2-96,  61  FR  19978  (May  3.  1996). 


complaint,  afford  the  named  person  an 
opportimity  to  submit  a  response  and 
meet  with  the  investigator  to  present 
statements  boxn  witnesses,  and  conduct 
an  investigation.  However,  the  Secretary 
may  conduct  an  investigation  only  if  the 
complainant  has  made  a  prima  facie 
showing  that  the  alleged  discriminatory 
behavior  was  a  contributing  factor  in  the 
imfavorable  personnel  action  alleged  in 
the  complaint  and  the  named  person 
has  not  demonstrated,  through  clear  and 
convincing  evidence,  that  the  employer 
would  have  taken  the  same  unfavorable 
personnel  action  in  the  absence  of  that 
behavior.  This  provision  is  similar  to 
the  1992  amendments  to  the  ERA. 
codified  at  42  U.S.C.  5851. 

After  investigating  a  complaint,  the 
Secretary  shall  issue  a  determination 
letter.  If,  as  a  result  of  the  investigation, 
the  Secretary  finds  there  is  reasonable 
cause  to  believe  that  discriminatory 
behavior  has  occurred,  the  Secretary 
must  notify  the  named  person  of  those 
findings  along  with  a  preliminary  order 
which  requires  the  named  person  to: 
Abate  the  violation,  reinstate  the 
complainant  to  his  or  her  former 
position  and  provide  make  whole  relief 
and  compensatory  damages  to  the 
complainant,  as  well  as  costs  and  fees 
reasonably  incurred.  The  complainant 
and  the  named  person  then  have  30 
days  after  the  date  of  the  Secretary's 
notification  in  which  to  file  objections 
to  the  findings  and/or  preliminary  order 
and  request  a  hearing  on  the  record.  The 
filing  of  objections  under  AIR21  shall 
stay  any  remedy  in  the  preliminary 
order  except  for  preliminary 
reinstatement.  This  provision  for 
preliminary  reinstatement  after  the 
investigation  is  similar  to  Section  405  of 
STAA,  49  U.S.C.  31105.  If  a  hearing 
before  an  administrative  law  judge  is 
not  requested  within  30  days,  the 
preliminary  order  becomes  final  and  is 
not  subject  to  judicial  review. 

If  a  hearing  is  held,  AIR21  requires 
the  hearing  to  be  conducted 
"expeditiously."  The  Secretary  then  has 
120  days  after  the  "conclusion  of  a 
hearing"  in  which  to  issue  a  final  order, 
which  may  provide  appropriate  relief  or 
deny  the  complaint.  Until  the 
Secretary's  final  order  is  issued,  the 
Secretary,  complainant  and  the  named 
person  may  enter  into  a  settiement 
agreement  which  terminates  this 
proceeding.  The  Secretary  may  assess 
against  the  named  person,  on  the 
complainant's  request,  a  sum  equal  to 
the  total  amount  of  all  costs  and 
expenses,  including  attorney's  and 
expert  witness  fees  reasonably  incurred 
by  the  complainant  in  bringing  the 
complaint  to  the  Secretary  or  in 
connection  with  participating  in  the 
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proceeding  which  resulted  in  the  order 
on  behalf  of  the  complainant.  The 
Secretary  may  also  award  a  prevailing 
employer  an  attorney's  fee,  not 
exceeding  $1,000,  if  she  finds  that  the 
complaint  is  or  has  been  brought  in  bad 
faith.  Within  60  days  of  the  issuance  of 
the  final  order,  any  person  adversely 
affected  or  aggrieved  by  the  Secretary's 
final  order  may  file  an  appeal  with  the 
United  States  Court  of  Appeals  for  the 
circuit  in  which  the  violation  occurred 
or  the  circuit  where  the  complainant 
resided  on  the  date  of  the  violation. 
Finally,  AIR21  makes  persons  who 
violate  these  newly  created 
whistieblower  provisions  subject  to  a 
civil  penalty  of  up  to  $1,000.  This 
provision  is  administered  by  the  FAA. 

ED.  Summary  and  Discussion  of 
Regulatory  Provisions 

Section  1 979. 1 00    Purpose  and  Scope 

This  section  describes  the  purpose  of 
the  regulations  implementing  AD121 
and  provides  an  overview  of  the 
procedures  covered  by  these  new 
regulations. 

Section  1979.101    Definitions 

In  addition  to  the  general  definitions, 
the  regulations  include  program-specific 
definitions  of  "air  carrier"  and 
"contractor."  The  statutory  definition  of 
"air  carrier"  applicable  to  AIR21  is 
found  at  49  U.S.C.  40102(a)(2),  a  general 
definitional  provision  applicable  to  air 
commerce  and  safety.  The  statutory 
definition  of  "contractor"  is  foimd  in 
AIR21  at  49  U.S.C.  42121(e). 

Section  1979.102    Obligations  and 
Prohibited  Acts 

This  section  describes  the 
whistieblower  activity  which  is 
protected  imder  the  Act  and  the  type  of 
conduct  which  is  prohibited  in  response 
to  any  protected  activity. 

Section  1979.103    Filing  of 
Discrimination  Complaint 

This  section  explains  the 
requirements  for  filing  a  discrimination 
complaint.  Under  AIR21.  to  be  timely  a 
complaint  must  be  filed  within  90  days 
of  when  the  alleged  violation  occurs. 
Under  Delaware  State  College  v.  Ricks, 
449  U.S.  250,  258  (1980),  this  is 
considered  to  be  when  the 
discriminatory  decision  has  been  both 
made  and  communicated  to  the 
complainant.  In  other  words,  the 
limitations  period  commences  once  the 
employee  is  aware  or  reasonably  should 
be  aware  of  the  employer's  decision. 
Equal  Employment  Opportunity 
Commission  v.  United  Parcel  Service, 
249  F.3d  557.  561-62  (6th  Cir.  2001). 
Complaints  under  AIR21  do  not  need  to 


be  made  in  any  particular  form,  and, 
with  the  consent  of  the  employee,  may 
be  made  by  any  person  on  the 
employee's  beh^f.  Oral  complaints  will 
be  reduced  to  writing  by  the  OSHA 
official  receiving  the  complaint. 

Section  1979.104    Investigation 

AIR21  contains  a  requirement  similar 
to  the  requirement  in  the  ERA  that  a 
complaint  shall  be  dismissed  if  it  fails 
to  make  a  prima  facie  showing  that 
protected  behavior  or  conduct  was  a 
contributing  factor  in  the  unfavorable 
personnel  action  alleged  in  the 
complaint.  Also  included  in  this  section 
is  the  AIR21  requirement  that  an 
investigation  of  the  complaint  will  not 
be  conducted  if  the  named  person 
demonstrates  by  clear  and  convincing 
evidence  that  it  would  have  taken  the 
same  unfavorable  personnel  action  in 
the  absence  of  the  complainant's 
protected  behavior  or  conduct, 
notwithstanding  the  prima  facie 
showing  of  the  complainant.  Under  this 
section,  the  named  person  has  the 
opportunity  within  ten  days  of  receipt 
of  the  complaint  to  meet  with 
representatives  of  OSHA  and  present 
evidence  in  support  of  his  or  her 
position. 

If.  upon  investigation,  OSHA  has 
reasonable  cause  to  believe  that  the 
named  person  has  violated  the  Act  and 
therefore  that  preliminary  relief  for  the 
complainant  is  warranted,  OSHA  again 
contacts  the  named  person  with  notice 
of  this  determination  and  provides  the 
substance  of  the  relevant  evidence  upon 
which  that  determination  is  based, 
consistent  with  the  requirements  of 
confidentiality  of  informants.  The 
named  person  is  afforded  the 
opportunity,  within  ten  days,  to  provide 
written  evidence  in  response  to  the 
allegation  of  the  violation,  meet  with  the 
investigators,  and  present  legal  and 
factual  arguments  why  preliminary 
relief  is  not  warranted.  This  provision 
provides  due  process  procedures  in 
accordance  with  the  Supreme  Court 
decision  under  STAA  in  Brock  v. 
Roadway  Express,  Inc.,  481  U.S.  252 
(1987). 

Section  1979.105    Issuance  of  Findings 
and  Preliminary  XDrders 

This  section  provides  that,  on  the 
basis  of  information  obtained  in  the 
investigation,  the  Assistant  Secretary 
will  issue  a  finding  regarding  whether 
or  not  the  complaint  has  merit.  If  the 
finding  is  that  the  complaint  has  merit, 
the  Assistant  Secretary  will  order 
appropriate  preliminary  relief. 

"rhe  letter  accompanying  the  findings 
and  order  advises  the  parties  of  their 
right  to  file  objections  to  the  findings  of 


the  Assistant  Secretary.  If  no  objections 
are  filed  within  30  days  of  receipt  of  the 
findings,  the  findings  and  any 
preliminary  order  of  the  Assistant 
Secretary  become  the  final  findings  and 
order  of  the  Secretary.  If  objections  are 
timely  filed,  any  order  of  preliminary 
reinstatement  will  take  effect,  but  the 
remaining  provisions  of  the  order  will 
not  take  effect  imtil  administrative 
proceedings  are  completed. 

Section  1979.106    Objections  to  the 
Findings  and  the  Preliminary  Order 

To  be  effective,  objections  to  the 
findings  of  the  Assistant  Secretary  must 
be  in  writing  and  must  be  filed  with  the 
Chief  Administrative  Law  Judge,  U.S. 
Department  of  Labor,  Washington,  DC 
within  30  days  of  receipt  of  the  findings. 
The  date  of  the  postmark,  facsimile 
transmittal  or  e-mail  commimication  is 
considered  the  date  of  the  filing.  The 
filing  of  objections  is  also  considered  a 
request  for  a  hearing  before  an  ALJ. 

Section  1979.107    Hearings 

This  section  adopts  the  rules  of 
practice  of  the  Office  of  Administrative 
Law  Judges  at  29  CFR  part  18.  In  order 
to  assist  in  obtaining  full  development 
of  the  facts  in  whistieblower 
proceedings,  formal  rules  of  evidence  do 
not  apply.  The  section  specifically 
provides  for  consolidation  of  hearings  if 
both  the  complainant  and  the  named 
person  object  to  the  findings  and/ or 
order  of  the  Assistant  Secretary. 

Section  1979.108    Role  of  Federal 
Agencies 

The  ERA  and  STAA  regulations 
provide  two  different  models  for  agency 
participation  in  administrative 
proceedings.  Under  STAA,  OSHA 
ordinarily  prosecutes  cases  where  a 
complaint  has  been  found  to  be 
meritorious.  Under  ERA  and  the  other 
environmental  whistieblower  statutes, 
on  the  other  hand,  OSHA  does  not 
ordinarily  appear  as  a  party  in  the 
proceeding.  The  Department  has  found 
that  in  most  environmental 
whistieblower  cases,  parties  have  been 
ably  represented  and  the  public  interest 
has  not  required  the  Department's 
participation.  Therefore  this  provision 
utilizes  the  approach  of  the  ERA 
regulation  at  29  CFR  24.6(f)(1).  The 
Assistant  Secretary,  at  his  or  her 
discretion,  may  participate  as  a  party  or 
amicus  curiae  at  any  time  in  the 
administrative  proceedings.  For 
example,  the  Assistant  Secretary  may 
exercise  his  or  her  discretion  to 
prosecute  the  case  in  the  administrative 
proceeding  before  an  administrative  law 
judge;  petition  for  review  of  a  decision 
of  an  administrative  law  judge, 
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including  a  decision  based  on  a 
settlement  agreement  between 
complainant  and  the  named  person, 
regardless  of  whether  the  Assistant 
Secretary  participated  before  the  ALJ;  or 
participate  as  amicus  curiae  before  the 
ALJ  or  in  the  Administrative  Review 
Board  proceeding.  Although  we 
anticipate  that  ordinarily  the  Assistant 
Secretary  will  not  participate  in  AIR21 
proceedings,  the  Assistant  Secretary 
may  choose  to  do  so  in  appropriate 
cases,  such  as  cases  involving  important 
or  novel  legal  issues,  large  numbers  of 
employees,  alleged  violations  which 
appear  egregious,  or  where  the  interests 
of  justice  might  require  participation  by 
the  Assistant  Secretary.  The  FAA,  at 
that  agency's  discretion,  also  may 
participate  as  amicus  curiae  at  any  time 
in  the  proceedings.  The  Department 
believes  it  is  imlikely  that  its 
preliminary  decision  not  to  ordinarily 
prosecute  meritorious  AIR21  cases  will 
discourage  employees  from  making 
complaints  about  air  carrier  safety.  The 
Department  seeks  comment  regarding  its 
preliminary  decision  that  the  Assistant 
Secretary  should  not  ordinarily 
participate  in  AIR21  proceedings,  but 
shoiild  participate  in  appropriate  cases, 
or  whether  instead  the  Department 
should  follow  the  STAA  model  under 
which  it  ordinarily  participates  where  a 
complaint  is  found  to  have  merit.  The 
Department  will  consider  these 
comments,  as  well  as  its  experience 
imder  this  program  in  the  interim,  in 
issuance  of  the  final  rule. 

Section  1979.1 09    Decision  of  the 
Administrative  Law  fudge 

This  section  sets  forth  the  content  of 
the  decision  and  order  of  the 
administrative  law  judge,  and  includes 
the  statutory  standard  for  finding  a 
violation.  The  section  further  provides 
that  the  Assistant  Secretary's 
determination  as  to  whether  to  dismiss 
the  complaint  without  an  investigation 
or  conduct  an  investigation  piu^uant  to 
§  1979.104  is  not  subject  to  review  by 
the  ALJ,  who  hears  the  case  on  the 
merits. 

Section  1979.110    Decision  of  the 
Administrative  Review  Board 

The  decision  of  the  ALJ  is  the  final 
decision  of  the  Secretary  if  no  timely 
petition  for  review  is  filed  with  the 
Administrative  Review  Board.  Upon  the 
issuance  of  the  ALJ's  decision,  the 
parties  have  15  days  to  petition  the 
Board  for  review  of  that  decision.  The 
decision  of  the  Board  is  reqiiired  by  the 
Act  to  be  issued  not  later  than  120  days 
after  the  date  of  the  conclusion  of  the 
hearing  before  the  ALJ,  which  is  deemed 
to  be  the  conclusion  of  all  proceedings 


before  the  administrative  law  judge— 
i.e.,  15  days  after  the  date  of  the 
decision  of  the  administrative  law  judge 
unless  a  motion  for  reconsideration  has 
been  filed  in  the  interim.  If  a  timely 
petition  for  review  is  filed  with  the 
Board,  any  relief  ordered  by  the  ALJ, 
except  for  a  preliminary  order  of 
reinstatement,  is  inoperative  while 
review  is  conducted  by  the  Board. 

Section  1979.111     Withdrawal  of 
Complaints,  Objections,  and  Findings; 
Settlement 

This  section  provides  for  the 
procediues  and  time  periods  for 
withdrawal  of  complaints,  the  . 
withdrawal  of  findings  by  the  Assistant 
Secretary,  and  the  withdrawal  of 
objections  to  findings.  It  also  provides 
for  approval  of  settlements  at  the 
investigatory  and  judicial  stages  of  the 
case. 
Section  1 979. 1 12    fudicial  Review 

This  section  describes  the  statutory 
provisions  for  judicial  review  of 
decisions  of  the  Secretary  and  requires, 
in  cases  where  judicial  review  is  sought, 
the  Administrative  Review  Board  to 
submit  the  record  of  proceedings  to  the 
appropriate  court  pursuant  to  the  rules 
of  such  court. 
Section  1979.113    Judicial  Enforcement 

This  section  describes  the  Secretary's 
power  under  the  statute  to  obtain 
judicial  enforcement  of  orders  and  the 
terms  of  a  settlement  agreement.  It  also 
provides  for  enforcement  of  orders  of 
the  Secretary  by  the  person  on  whose 
behalf  the  order  was  issued. 

Section  1979.114    Special 
Circumstances;  Waiver  of  Rules 

This  section  provides  that  in 
circumstances  not  contemplated  by 
these  rules  or  for  good  cause  the 
Secretary  may,  upon  application  and 
notice  to  the  parties,  waive  any  rule  as 
justice  or  the  administration  of  the  Act 
requires. 

IV.  Paperwork  Reduction  Act 

This  rule  contains  a  reporting 
requirement  (§  1979.103)  which  was 
previously  reviewed  and  approved  for 
use  by  the  Office  of  Management  and 
Budget  ( *OMB  ")  under  29  CFR  24.3  and 
assigned  OMB  control  number  1218- 
0236  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13). 

V.  AdministratiTe  Procedure  Act 

This  rule  is  a  rule  of  agency  procedure 
and  practice  within  the  meaning  of 
Section  553  of  the  Administrative 
Procedure  Act  ("APA").  5  U.S.C. 


553(b)(A).  Therefore  publication  in  the 
Federal  Register  of  a  notice  of  proposed 
rulemaking  and  request  for  comments  is 
not  requirwl  by  these  regiilations,  which 
provide  procedures  for  die  handling  of 
discrimination  complaints.  Althou^ 
this  rule  is  not  subject  to  the  notice  and 
comment  procedures  of  the  APA, 
persons  interested  in  this  interim  final 
rule  may  submit  comments  within  60 
days.  A  final  rule  will  be  published  after 
the  agency  receives  and  reviews  the 
public's  comments. 

Fvuthermore,  because  this  nde  is 
procedural  rather  than  substantive,  the 
normal  requirement  of  5  U.S.C.  553(d) 
that  a  rule  be  effective  30  days  after 
publication  in  the  Federal  Register  is 
inapplicable.  TTie  Assistant  Secretary 
also  finds  good  cause  to  provide  an 
immediate  effective  date  for  this  rule.  It 
is  in  the  public  interest  that  the  rule  be 
effective  immediately  so  that  parties 
may  know  what  procediues  are 
applicable  to  pending  cases. 

VI.  Executive  Order  12866;  Unfunded 
Mandates  Reform  Act  of  1995;  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996;  Executive  Order 
13132 

The  Department  has  concluded  that 
this  rule  should  be  treated  as  a 
"significant  regulatory  action"  within 
the  meaning  of  Section  3(f)(4)  of 
Executive  Order  12866  because  AIR21  is 
a  new  program  and  because  of  the 
importance  to  FAA's  airline  safety 
program  that  "whistieblowers"  be 
protected  bom  retaliation.  E.0. 12866 
requires  a  full  economic  impact  analysis 
only  for  "economically  significant" 
rules,  which  are  defined  in  Section 
3(f)(1)  as  rules  that  may  "have  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  advOTsely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  commimities." 
Because  the  rule  is  procedural  in  nature, 
it  is  not  expected  to  have  a  significant 
economic  impact;  therefore  no 
economic  impact  analysis  has  been 
prepared.  For  the  same  reason,  the  rule 
does  not  require  a  Section  202  statement 
imder  the  Unfunded  Mandates  Reform 
Act  of  1995  (2  U.S.C.  1531  et  seq.). 
Furthermore,  because  this  is  a  rule  of 
agency  procedure  or  practice,  it  is  not  a 
"nde"  within  the  meaning  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.),  and  does  not  require 
Congressional  review.  Finally,  this  rule 
does  not  have  "federalism 
implications."  The  rule  does  not  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government"  and  therefore  is 
not  subject  to  Executive  Order  13132 
(Federalism). 

Vn.  Regulatory  Flexibility  Analysis 

The  Department  has  determined  that 
the  regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  regulation 
simply  implements  procedxu-es 
necessitated  by  enactment  of  AIR21,  in 
order  to  allow  resolution  of 
whisUeblower  complaints.  Furthermore, 
no  certification  to  this  effect  is  required 
and  no  regulatory  flexibility  analysis  is 
required  because  no  proposed  rule  has 
been  issued. 

Document  Preparation:  This 
dociunent  was  prepared  imder  the 
direction  and  control  of  the  Assistant 
Secretary,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor. 

TBt  of  Subiects  in  29  CFR  Part  1979 
Administrative  practice  and 
procedure.  Air  carrier  safety. 
Employment,  Investigations,  Reporting 
and  Recordkeeping  requirements, 
Whistleblowing. 

Signed  at  Washington,  DC,  this  22nd  day 
of  March,  2002. 
John  L.  Henshaw, 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 

'  Accordingly,  for  the  reason^  set  out  in 
the  preamble  part  1979  of  title  29  of  the 
Code  of  Federal  Regulations  is 
promulgated  as  follows: 

PART  1979-PROCEDURES  FOR  THE 
HANDUNG  OF  DISCRIMINATION 
COMPLAINTS  UNDER  SECTION  519 
OF  THE  WENDELL  H.  FORD  AVIATION 
INVESTMENT  AND  REFORM  ACT  FOR 
THE  21  ST  CENTURY 

Subpart  A — Complaints,  investigations, 
Hndings  and  Preiiminary  Orders 

Sec. 

1979.100  Purpose  and  scope. 

1979.101  Definitions. 

1979.102  Obligations  and  prohibited  acts. 

1979.103  Filing  of  discrimination 
complaint. 

1979.104  Investigation. 

T 79.105    Issuance  of  findings  and 
preliminary  orders. 

Subpart  B— Litigation 

1979.106  Objections  to  the  findings  and  the 
preliminary  order  and  request  for  a 
hearing. 

1979.107  Hearings. 

1979.108  Role  of  Federal  agencies. 
U979.109    Decision  and  orders  of  the 

administrative  law  judge. 


1979.110  Decision  and  orders  of  the 
Administrative  Review  Board. 

Subpart  C — Miscellaneous  Provisions 

1979.111  Withdrawal  of  complaints, 
objections,  and  findings;  settlement. 

1979.112  Judicial  review. 

1979.113  Judicial  enforcement. 

1979.114  Special  circumstances;  waiver  of 
rules. 

Authority:  49  U.S.C.  42121;  Secretary  of 
Labor's  Order  No.  3-2000,  65  FR  50017 
(August  16,  2000). 

Subpart  A— Complaints, 
Investigations,  Findings  and 
Preliminary  Orders 

§  1979.100    Purpose  and  scope. 

(a)  This  part  implements  procedures 
imder  section  519  of  the  Wendell  H. 
Ford  Aviation  Investment  and  Reform 
Act  for  the  21st  Century,  49  U.S.C. 
42121  ("AIR21"),  which  provides  for 
employee  protection  from 
discrimination  by  air  carriers  or 
contractors  or  subcontractors  of  air 
carriers  because  the  employee  has 
engaged  in  protected  activity  pertaining 
to  a  violation  or  alleged  violation  of  any 
order,  regulation,  or  standard  of  the 
Federal  Aviation  Administration  or  any 
other  provision  of  Federal  law  relating 
to  air  carrier  safety. 

(b)  This  part  establishes  procedures 
pursuant  to  AIR21  for  the  expeditious 
handling  of  complaints  of 
discrimination  made  by  employees,  or 
by  persons  acting  on  their  behalf.  These 
rules,  together  with  those  rules  set  forth 
at  29  CFR  part  18,  set  forth  the 
procedures  for  submission  of 
complaints  under  AIR21,  investigations, 
issuance  of  findings  and  preliminary 
orders,  objections  to  findings  and 
orders,  litigation  before  administrative 
law  judges,  post-hearing  administrative 
review,  and  withdrawals  and 
settlements. 

§1979.101    Definitions. 

Act  or  AIR21  means  section  519  of  the 
Wendell  H.  Ford  Aviation  Investment 
and  Reform  Act  for  the  21st  Century, 
Public  Law  106-181,  April  5,  2000,  49 
U.S.C.  42121. 

Air  carrier  means  a  citizen  of  the 
United  States  tmdertaking  by  any 
means,  directly  or  indirecUy,  to  provide 
air  transportation. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health  or  the 
person  or  persons  to  whom  he  or  she 
delegates  authority  under  the  Act. 

Complainant  means  the  employee 
who  filed  a  complaint  imder  the  Act  or 
on  whose  behalf  a  complaint  was  filed. 

Contractor  means  a  company  that 
performs  safety-sensitive  functions  by 
contract  for  an  air  carrier. 


Employee  means  an  individual 
presently  or  formerly  working  for  an  air 
carrier  or  contractor  or  subcontractor  of 
an  air  carrier,  an  individual  applying  to 
work  for  an  air  carrier  or  contractor  or 
subcontractor  of  an  air  carrier,  or  an 
individual  whose  employment  could  be 
affected  by  an  air  carrier  or  contractor  or 
subcontractor  of  an  air  carrier. 

Named  person  means  the  person 
alleged  to  have  violated  the  Act. 

OSHA  means  the  Occupational  Safety 
and  Health  Administration  of  the 
United  States  Department  of  Labor. 

Person  means  one  or  more 
individuals,  partnerships,  associations, 
corporations,  business  trusts,  legal 
representatives  or  any  group  of  persons. 

Secretary  means  the  Secretary  of 
Labor  or  persons  to  whom  authority 
under  the  Act  has  been  delegated. 

§  1979.102    Obligations  and  prohibited 
acts. 

(a)  No  air  carrier  or  contractor  or 
subcontractor  of  an  air  carrier  may 
discharge  any  employee  or  otherwise 
discriminate  against  any  employee  with 
respect  to  the  employee's  compensation, 
terms,  conditions,  or  privileges  of 
emplo3rment  because  the  employee,  or 
any  person  acting  pursuant  to  the 
employee's  request,  engaged  in  any  of 
the  activities  specified  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(b)  It  is  a  violation  of  the  Act  for  any 
air  carrier  ot  contractor  or  subcontractor 
of  an  air  carrier  to  intimidate,  threaten, 
restrain,  coerce,  blacklist,  discharge  or 
in  any  other  manner  discriminate 
against  any  employee  because  the 
employee  has: 

(1)  Provided,  caused  to  be  provided, 
or  is  about  to  provide  (with  any 
knowledge  of  the  employer)  or  cause  to 
be  provided  to  the  air  carrier  or 
contractor  or  subcontractor  of  an  air 
carrier  or  the  Federal  Government, 
information  relating  to  any  violation  or 
alleged  violation  of  any  order, 
regulation,  or  standard  of  the  Federal 
Aviation  Administration  or  any  other 
provision  of  Federal  law  relating  to  air 
carrier  safety  under  subtitle  VII  of  title 
49  of  the  United  States  Code  or  under 
any  other  law  of  the  United  States; 

(2)  Filed,  caused  to  be  filed,  or  is 
about  to  file  (with  any  knowledge  of  the 
employer)  or  cause  to  be  filed  a 
proceeding  relating  to  any  violation  or 
alleged  violation  of  any- order, 
regulation,  or  standard  of  the  Federal 
Aviation  Administration  or  any  other 
provision  of  Federal  law  relating  to  air 
carrier  safety  under  subtide  VII  of  title 
49  of  the  United  States  Code,  or  under 
any  other  law  of  the  United  States; 

(3)  Testified  or  is  about  to  testify  in 
such  a  proceeding;  or 
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(4)  Assisted  or  participated  or  is  about 
to  assist  or  participate  in  such  a 
proceeding. 

(c)  This  part  shall  have  no  application 
to  any  employee  of  an  air  carrier, 
contractor,  or  subcontractor  who.  acting 
without  direction  from  an  air  carrier, 
contractor,  or  subcontractor  (or  such 
person's  agent)  deliberately  causes  a 
violation  of  any  requirement  relating  to 
air  carrier  safety  under  Subtitle  VII 
Aviation  Programs  of  Title  49  of  the 
United  States  Code  or  any  other  law  of 
the  United  States. 

§1979.103    Filing  of  dtoerknination 
complaint 

(a)  Who  may  file.  An  employee  who 
believes  that  he  or  she  has  been 
discriminated  against  by  an  air  carrier  or 
contractor  or  subcontractor  of  an  air 
carrier  in  violation  of  the  Act  may  file, 
or  have  filed  by  any  person  on  the 
employee's  behalf,  a  complaint  alleging 
such  discrimination. 

(b)  Nature  of  filing.  No  particular  form 
of  complaint  is  required. 

(c)  Place  of  filing.  The  complaint 
should  be  filed  with  the  OSHA  Area 
Director  responsible  for  enforcement 
activities  in  the  geographical  area  where 
the  employee  resides  or  was  employed, 
but  may  be  filed  with  any  Department 
of  Labor  officer  or  employee.  Addresses 
and  telephone  nimibers  for  these 
officials  are  set  forth  in  local  directories 
and  at  the  following  Internet  address: 
www.osba.gov. 

(d)  Time  for  filing.  Within  90  days 
after  an  alleged  violation  of  the  Act 
occurs  (i.e.,  when  the  discriminatory 
decision  has  been  both  made  and 
commimicated  to  the  complainant),  an 
employee  who  believes  that  he  or  she 
has  been  discriminated  against  in 
violation  of  the  Act  may  file,  or  have 
filed  by  any  person  on  the  employee's 
behalf,  a  complaint  alleging  such 
discrimination.  The  date  of  the 
postmark,  facsimile  transmittal,  or  e- 
mail  communication  will  be  considered 
to  be  the  date  of  filing;  if  the  complaint 
is  filed  in  person,  by  hand-delivery,  or 
other  means,  the  complaint  is  filed  upon 
receipt. 

(e)  Relationship  to  section  11(c) 
complaints.  A  complaint  filed  under 
AIR21  that  alleges  facts  which  would 
constitute  a  violation  of  section  11(c)  of 
the  Occupational  Safety  and  Health  Act. 
29  U.S.C.  660(c).  shall  be  deemed  to  be 
a  complaint  filed  under  both  AIR21  and 
section  11(c).  Similarly,  a  complaint 
filed  under  section  11(c)  that  alleges 
facts  that  would  constitute  a  violation  of 
AIR21  shall  be  deemed  to  be  a 
complaint  filed  under  both  AIR21  and 
section  11(c). 


S  1979.104    InvMtigatlon. 

(a)  Upon  receipt  of  a  complaint  in  the 
investigating  office,  the  Assistant 
Secretary  will  notify  the  named  person 
of  the  filing  of  the  complaint,  of  the 
allegations  contained  in  the  complaint, 
and  of  the  substance  of  the  evidence 
supporting  the  complaint  (sanitized  to 
protect  the  identity  of  any  confidential 
informants).  The  Assistant  Secretary 
will  also  notify  the  named  person  of  his 
or  her  rights  under  paragraphs  (b)  and 
(c)  of  this  section.  A  copy  of  the  notice 
to  the  named  person  will  also  be 
provided  to  the  Federal  Aviation 
Administration. 

(b)  A  complaint  of  alleged  violation 
will  be  dismissed  unless  the 
complainant  has  made  a  prima  facie 
showing  that  protected  behavior  or 
conduct  was  a  contributing  factor  in  the 
imfavorable  personnel  action  alleged  in 
the  complaint. 

(1)  The  complaint,  supplemented  as 
appropriate  by  interviews  of  the 
complainant,  must  allege  the  existence 
of  facts  and  evidence  to  make  a  prima 
facie  showing  as  follows: 

(i)  "The  employee  engaged  in  a 
protected  activity  or  conduct; 

(ii)  The  named  person  knew,  actually 
or  constructively,  that  the  employee 
engaged  in  the  protected  activity; 

Uiij  The  employee  suffered  an 
unfavorable  personnel  action;  and 

(iv)  "The  circumstances  were  sufficient 
to  raise  the  inference  that  the  protected 
activity  was  likely  a  contributing  factor 
in  the  unfavorable  action. 

(2)  For  purposes  of  determining 
whether  to  investigate,  the  complainant 
will  be  considered  to  have  met  the 
required  burden  if  the  complaint  on  its 
face,  supplemented  as  appropriate 
through  interviews  of  the  complainant. 

.  alleges  the  existence  of  facts  and  either 
direct  or  circumstantial  evidence  to 
meet  the  required  showing,  i.e.,  to  give 
rise  to  an  inference  that  the  named 
person  knew  (or  suspected)  that  the 
employee  engaged  in  protected  activity 
and  that  the  protected  activity  was 
likely  a  reason  for  the  personnel  action. 
Normally  the  burden  is  satisfied,  for 
example,  if  the  complaint  shows  that 
the  adverse  personnel  action  took  place 
shortly  after  the  protected  activity, 
giving  rise  to  the  inference  that  it  was 
a  factor  in  the  adverse  action.  If  the 
required  showing  has  not  been  made, 
the  complainant  will  be  so  advised  and 
the  investigation  will  not  commence, 
(c)  Notwithstanding  a  finding  that  a 
complainant  has  made  a  prima  facie 
showing,  as  required  by  this  section,  an 
investigation  of  the  complaint  will  not 
be  conducted  if  the  named  person, 
pursuant  to  the  procedures  provided  in 
this  paragraph,  demonstrates  by  clear 


and  convincing  evidence  that  it  would 
have  taken  the  same  unfavorable 
personnel  action  in  the  absence  of  the 
complainant's  protected  behavior  or 
conduct.  Within  ten  days  of  receipt  of 
the  notice  of  the  filing  of  the  complaint, 
the  named  person  may  submit  to  the 
Assistant  Secretary  a  written  statement 
and  any  affidavits  or  docimients 
substantiating  his  or  her  position. 
Within  the  same  ten  days  the  named 
person  may  request  a  meeting  with  the 
Assistant  Secretary  to  present  his  or  her 
position. 

(d)  If  the  named  person  fails  to 
demonstrate  by  clear  and  convincing 
evidence  that  it  would  have  taken  the 
same  imfavorable  personnel  action  in 
the  absence  of  the  behavior  protected  by 
the  Act,  an  investigation  will  be 
conducted.  Investigations  will  be 
conducted  in  a  manner  that  protects  the 
confidentiality  of  any  person,  other  than 
the  complainant,  who  provides 
information  on  a  confidential  basis,  in 
accordance  with  part  70  of  this  title. 

(e)  Prior  to  the  issuance  of  findings 
and  a  preliminary  order  as  provided  for 
in  §  1979.105,  if  the  Assistant  Secretary 
has  reasonable  cause,  on  the  basis  of 
information  gathered  under  the 
procediu^s  of  this  part,  to  believe  that 
the  named  person  has  violated  the  Act 
and  that  preliminary  reinstatement  is 
warranted,  the  Assistant  Secretary  will 
again  contact  the  named  person  to  give 
notice  of  the  substance  of  the  relevant 
evidence  supporting  the  complainant's 
allegations  as  developed  during  the 
course  of  the  investigation.  This 
evidence  includes  any  witness 
statements,  which  will  be  sanitized  to 
protect  the  identity  of  confidential 
informants  where  statements  were  given 
in  confidence;  if  the  statements  cannot 
be  sanitized  without  revealing  the 
identity  of  confidential  informants, 
sununaries  of  their  contents  will  be 
provided.  The  named  person  shall  be 
given  the  opportimity  to  submit  a 
written  response,  to  meet  with  the 
investigators  to  present  statements  from 
witnesses  in  support  of  his  or  her 
position,  and  to  present  legal  and 
factual  arguments.  The  named  person 
shall  present  this  evidence  within  ten 
days  of  the  Assistant  Secretary's 
notification  pursuant  to  this  paragraph, 
or  as  soon  afterwards  as  the  Assistant 
Secretary  and  the  named  person  can 
agree,  if  the  interests  of  justice  so 
require. 

§1979.106    Issuance  of  finding*  and 
prsliininary  orders. 

(a)  After  considering  all  the  relevant 
information  collected  during  the 
investigation,  the  Assistant  Secretary 
will  issue,  within  60  days  of  filing  of  the 
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complaint,  written  findings  as  to 
whether  or  not  there  is  reasonable  cause 
to  believe  that  the  named  person  has 
discriminated  against  the  complainant 
in  violation  of  the  Act.  If  the  Assistant 
Secretary  concludes  that  there  is 
reasonable  cause  to  believe  that  a 
violation  has  occiirred,  he  or  she  will 
accompany  the  findings  with  a 
preliminary  order  providing  relief  to  the 
complainant.  The  preliminary  order  will 
include,  where  appropriate,  a 
requirement  that  the  named  person 
abate  the  violation;  reinstatement  of  the 
complainant  to  his  or  her  former 
position,  together  with  the 
compensation  (including  back  pay), 
terms,  conditions  and  privileges  of  the 
complainant's  employment;  and 
payment  of  compensatory  damages.  At 
the  complainant's  request  the  order  may 
also  assess  against  the  named  person  the 
complainant's  costs  and  expenses 
(including  attorney's  and  expert  witness 
fees)  reasonably  incurred  in  connection 
with  the  filing  of  the  complaint.  If  the 
Assistant  Secretary  concludes  that  a 
violation  has  not  occurred,  the  Assistant 
Secretary  will  notify  the  parties  of  that 
finding. 

(b)  Upon  the  request  of  the  named 
person,  the  Assistant  Secretary  shall 
determine,  on  the  basis  of  information 
gathered  under  the  procedures  of 

§  1979.104,  whether  a  complaint  was 
frivolous  or  was  brought  in  bad  faith.  If 
the  the  Assistant  Secretary  determines 
the  complaint  was  frivolous  or  was 
brought  in  bad  faith,  the  Assistant 
Secretary  may  award  to  the  named 
person  a  reasonable  attorney's  fee  not 
exceeding  $1 ,000.  In  order  to  support 
such  award,  the  Assistant  Secretary  may 
require  the  named  person  to  provide 
evidence  of  the  attorney's  fee  it  has 
inciured. 

(c)  The  findings  and  the  preliminary 
order  will  be  sent  by  certified  mail, 
return  receipt  requested,  to  all  parties  of 
record.  The  letter  accompanying  the 
findings  and  order  will  inform  the 
parties  of  the  right  to  object  to  the 
findings  and/or  the  order  and  will  give 
the  address  of  the  Chief  Administrative 
Law  Judge.  At  the  same  time,  the 
Assistant  Secretary  will  file  with  the 
Chief  Administrative  Law  Judge.  U.S. 
Department  of  Labor,  the  original 
complaint  and  a  copy  of  the  findings 
and  order. 

(d)  The  findings  and  the  preliminary 
order  shall  be  effective  30  days  after 
receipt  by  the  named  person,  but  shall 
be  inoperative  if  an  objection  to  the 
findings  and  preliminary  order  has  been 
timely  filed.  However,  the  portion  of 
any  preliminary  order  requiring 
reinstatement  shall  be  effective 
immediately  upon  receipt  of  the 


findings  and  preliminary  order, 
regardless  of  any  objections  to  the 
findings  and  order,  and  may  not  be 
stayed. 

Subpart  B— Lttigation 

§1979.106    Ob)ections  to  the  findings  and 
the  preliminary  order  and  request  for  a 
hearing. 

(a)  Any  party  who  desires  review, 
including  judicial  review,  of  the 
findings  and  preliminary  order,  or  of  an 
award  of  attorney's  fees  under 
§  1979.105(b),  must  file  objections  and  a 
request  for  a  hearing  on  the  record, 
within  30  days  of  receipt  of  the  findings 
and  preliminary  order.  The  objection 
and  request  for  a  hearing  must  be  in 
writing  and  state  whether  the  objection 
is  to  the  findings,  the  preliminary  order, 
and/or  the  award  of  attorney's  fees.  The 
date  of  the  postmark,  facsimile 
transmittal,  or  e-mail  communication 
will  be  considered  to  be  the  date  of 
filing;  if  the  objection  is  filed  by  hand- 
delivery  or  other  means,  the  objection  is 
filed  upon  receipt.  Objections  must  be 
filed  with  the  Chief  Administrative  Law 
Judge,  U.S.  Department  of  Labor. 
Washington,  DC  20210,  and  copies  of 
the  objections  must  be  mailed  at  the 
same  time  to  the  other  parties  of  record, 
the  Assistcmt  Secretary's  designee  who 
issued  the  findings  and  order,  and  the 
Associate  Solicitor.  Division  of  Fair 
Labor  Standards.  U.S.  Department  of 
Labor,  Washington,  DC  20210. 

(b)(1)  If  a  timely  objection  is  filed,  all 
provisions  of  the  preliminary  order, 
except  an  order  of  preliminary 
reinstatement,  shall  be  stayed.  However, 
the  portion  of  any  preliminary  order 
requiring  reinstatement  shall  be 
effective  immediately  upon  the  named 
person's  receipt  of  the  findings  and 
preliminary  order,  regardless  of  any 
objections  to  the  order. 

(2)  The  findings  and  the  preliminary 
order  shall  be  effective  30  days  after 
receipt  unless  an  objection  to  the 
findings  or  preliminary  order  has  been 
timely  filed.  If  no  timely  objection  is 
filed  with  respect  to  either  the  findings 
or  the  preliminary  order,  the  findings  or 
preliminary  order,  as  the  case  may  be, 
shall  become  the  final  decision  of  the 
Secretary-,  not  subject  to  judicial  review. 

§1979.107    Hearings. 

(a)  Except  as  provided  in  this  part, 
proceedings  will  be  conducted  in 
accordance  with  the  rules  of  practice 
and  procedure  for  administrative 
hearings  before  the  Office  of 
Administrative  Law  Judges,  codified  at 
part  18  of  title  29  of  the  Code  of  Federal 
Regulations. 

(b)  Upon  receipt  of  an  objection  and 
request  for  hearing,  the  Chief 


Administrative  Law  Judge  will  promptly 
assign  the  case  to  a  judge  who  will 
notify  the  parties,  by  certified  mail,  of 
the  day,  time,  and  place  of  hearing.  The 
hearing  is  to  commence  expeditiously, 
except  upon  a  showing  of  good  cause  or 
unless  otherwise  agreed  to  by  the 
parties.  Hearings  will  be  conducted  as 
hearings  de  novo,  on  the  record. 

(c)  If  both  complainant  and  the  named 
person  object  to  die  findings  and/or 
order,  the  objections  will  be 
consolidated  and  a  single  hearing  will 
be  conducted. 

(d)  Formal  rules  of  evidence  shall  not 
apply,  but  rules  or  principles  designed 
to  assure  production  of  the  most 
probative  evidence  available  shall  be 
applied.  The  administrative  law  judge 
may  exclude  evidence  which  is 
immaterial,  irrelevant,  or  unduly 
repetitious. 

§  1 979.1 08    Role  of  Federal  agencies. 

(a)(1)  The  complainant  and  the  named 
person  shall  be  parties  in  every 
proceeding.  At  the  Assistant  Secretary's 
discretion,  the  Assistant  Secretary  may 
participate  as  a  party  or  may  participate 
as  amicus  curiae  at  any  time  in  the 
proceedings.  This  right  to  participate 
shall  include,  but  is  not  limited  to,  the 
right  to  petition  for  review  of  a  decision 
of  an  administrative  law  judge, 
including  a  decision  based  on  a 
settlement  agreement  between 
complainant  and  the  named  person,  to 
dismiss  a  complaint  or  to  issue  an  order 
encompassing  the  terms  of  the 
settlement. 

(2)  Copies  of  pleadings  in  all  cases, 
whether  or  not  the  Assistant  Secretary  is 
participating  in  the  proceeding,  must  be 
sent  to  the  Assistant  Secretary, 
Occupational  Safety  and  Health 
Administration,  and  to  the  Associate 
Solicitor,  Division  of  Fair  Labor 
Standards,  U.S.  Department  of  Labor, 
Washington,  DC  20210. 

(b)  The  FAA  may  participate  as 
amicus  curiae  at  any  time  in  the 
proceedings,  at  the  FAA's  discretion.  At 
the  request  of  the  FAA,  copies  of  all 
pleadings  in  a  case  must  be  served  on 
the  FAA,  whether  or  not  the  FAA  is 
participating  in  the  proceeding. 

§1979.109    Decision  and  orders  of  ttie 
administrative  law  judge. 

(a)  The  decision  of  the  administrative 
law  judge  will  contain  appropriate 
findings,  conclusions,  and  an  order 
pertaining  to  the  remedies  provided  in 
paragraph  (b)  of  this  section,  as 
appropriate.  A  determination  that  a 
violation  has  occurred  may  only  be 
made  if  the  complainant  has 
demonstrated  that  protected  behavior  or 
conduct  was  a  contributing  factor  in  the 
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unfavorable  personnel  action  alleged  in 
the  complaint.  Relief  may  not  be 
ordered  if  the  named  person 
demonstrates  by  clear  and  convincing 
evidence  that  it  would  have  taken  the 
same  unfavorable  personnel  action  in 
the  absence  of  any  protected  behavior. 
Neither  the  Assistant  Secretary's 
determination  to  dismiss  a  complaint 
pursuant  to  §  1979.104  without 
completing  an  investigation  nor  the 
Assistant  Secretary's  determination  not 
to  dismiss  a  complaint  is  subject  to 
review  by  the  administrative  law  judge, 
and  a  complaint  may  not  be  remanded 
for  the  completion  of  an  investigation 
on  the  basis  that  a^etermination  to 
dismiss  was  made  in  error.  Rather,  if 
there  otherwise  is  jurisdiction,  the 
administrative  law  judge  shall  hear  the 
case  on  the  merits. 

(b)  If  the  administrative  law  judge 
concludes  that  the  party  charged  has 
violated  the  law,  the  order  shall  direct 
the  party  charged  to  take  appropriate 
affirmative  action  to  abate  the  violation, 
including,  where  appropriate, 
reinstatement  of  the  complainant  to  that 
person's  former  position,  together  with 
the  compensation  (including  back  pay), 
terms,  conditions,  and  privileges  of  that 
employment,  and  compensatory 
damages.  At  the  request  of  the 
complainant,  the  administrative  law 
judge  shall  assess  against  the  named 
person  all  costs  and  expenses  (including 
attorneys'  and  expert  witness  fees) 
reasonably  incurred.  If.  upon  the  request 
of  the  named  person,  the  administrative 
law  judge  determines  that  a  complaint 
was  frivolous  or  was  brought  in  bad 
faith,  the  judge  may  award  to  the  named 
person  a  reasonable  attorney's  fee,  not 
exceeding  $1,000. 

(c)  The  decision  will  be  served  upon 
all  parties  to  the  proceeding.  Any 
administrative  law  judge's  decision 
requiring  reinstatement  or  lifting  an 
order  of  reinstatement  by  the  Assistant 
Secretary  shall  be  effective  immediately 
upon  receipt  of  the  decision  by  the 
named  person,  and  may  not  be  stayed. 
All  other  portions  of  the  judge's  order 
shall  be  effective  15  days  after  the  date 
of  the  decision  unless  a  timely  petition 
for  review  has  been  filed  with  the 
Administrative  Review  Board. 

11979.110    Decision  and  order*  of  the 
Administrative  Review  Board. 

(a)  The  decision  of  the  administrative 
law  judge  shall  become  the  final  order 
of  the  Secretary  unless,  pursuant  to  this 
section,  a  petition  for  review  is  timely 
filed  with  the  Administrative  Review 
Board  ("the  Board  ").  Any  party  desiring 
to  seek  review,  including  judicial 
review,  of  a  decision  of  the 
administrative  law  judge  must  file  a 


written  petition  for  review  with  the 
Board,  which  has  been  delegated  the 
authority  to  act  for  the  Secretary  and 
issue  final  decisions  under  this  part.  To 
be  effective,  a  petition  must  be  received 
within  15  days  of  the  date  of  the 
decision  of  the  administrative  law 
judge.  The  petition  must  be  served  on 
all  parties  and  on  the  Chief 
Administrative  Law  Judge.  If  a  timely 
petition  for  review  is  filed,  the  decision 
of  the  administrative  law  judge  shall  be 
inoperative  unless  and  imtil  the  Board 
issues  an  order  adopting  the  decision, 
except  that  a  preliminjuy  order  of 
reinstatement  shall  be  effective  while 
review  is  conducted  by  the  Board.  The 
Board  will  specify  the  terms  imder 
which  any  briefs  are  to  be  filed. 

(b)  Copies  of  the  petition  for  review 
and  all  briefs  must  be  served  on  the 
Assistant  Secretary.  Occupational  Safety 
and  Health  Administration,  and  on  the 
Associate  Solicitor,  Division  of  Fair 
Labor  Standards.  U.S.  Department  of 
Ubor,  Washington.  DC  20210. 

(c)  The  final  decision  of  the  Board 
shall  be  issued  within  120  days  of  the 
conclusion  of  the  hearing,  which  shall 
be  deemed  to  be  the  conclusion  of  all 
proceedings  before  the  administrative 
law  judge — i.e.,  15  days  after  the  date  of 
the  decision  of  the  administrative  law 
judge  unless  a  motion  for 
reconsideration  has  been  filed  in  the 
interim.  The  decision  will  be  served 
upon  all  parties  and  the  Chief 
Administrative  Law  Judge  by  mail  to  the 
last  known  address.  If  the  Assistant 
Secretary  is  not  a  party,  the  final 
decision  will  also  be  served  on  the 
Assistant  Secretary,  Occupational  Safety 
and  Health  Administration,  and  on  the 
Associate  Solicitor,  Division  of  Fair 
Labor  Standards,  U.S.  Department  of 
Labor,  Washington,  DC  20210. 

(d)  If  the  Board  concludes  that  the 
party  charged  has  violated  the  law.  the 
final  order  shall  order  the  party  charged 
to  take  appropriate  affirmative  action  to 
abate  the  violation,  including,  where 
appropriate,  reinstatement  of  the 
complainant  to  that  person's  former 
position,  together  with  the 
compensation  (including  back  pay), 
terms,  conditions,  and  privileges  of  that 
employment,  and  compensatory 
damages.  At  the  request  of  the 
complainant,  the  Board  shall  assess 
against  the  named  person  all  costs  and 
expenses  (including  attorneys'  and 
expert  witness  fees)  reasonably 
inciured. 

(e)  If  the  Board  determines  that  the 
named  person  has  not  violated  the  law. 
an  order  shall  be  issued  denying  the 
complaint.  If.  upon  the  request  of  the 
named  person,  the  Board  determines 
that  a  complaint  was  frivolous  or  was 


brought  in  bad  faith,  the  Board  may 
award  to  the  named  person  a  reasonable    < 
attorney's  fee,  not  exceeding  $1,000. 

SubfMrt  C— Miscellaneous  Provisions 

§  1 979.1 1 1    Withdrawal  of  complaint*, 
obiectkHis,  and  finding*;  settlement 

(a)  At  any  time  prior  to  the  filing  of 
objections  to  the  findings  or  preliminary 
order,  a  complainant  may  withdraw  his 
or  her  complaint  imder  the  Act  by  filing 
a  written  withdrawal  with  the  Assistant 
Secretary.  The  Assistant  Secretary  will 
then  determine  whether  the  withdrawal 
will  be  approved.  The  Assistant 
Secretary  will  notify  the  named  person 
of  the  approval  of  any  withdrawal.  If  the 
complaint  is  withdrawn  because  of 
settiement.  the  settlement  shall  be 
approved  in  accordance  with  paragraph 
(d)  of  this  section. 

(b)  The  Assistant  Secretary  may 
withdraw  his  or  her  findings  or  a 
preliminary  order  at  any  time  before  the 
expiration  of  the  30-day  objection 
period,  provided  that  no  objection  has 
yet  been  filed,  and  substitute  new 
findings  or  preliminary  order.  The  date 
of  the  receipt  of  the  substituted  findings 
or  order  will  begin  a  new  30-day 
objection  period. 

(c)  At  any  time  before  the  findings  or 
order  become  final,  a  party  may 
withdraw  his  or  her  objections  to  the 
findings  or  order  by  filing  a  written 
vdthdrawal  with  the  administrative  law 
judge  or,  if  the  case  is  on  review,  with 
the  Board.  The  judge  or  the  Board,  as 
the  case  may  be.  will  determine  whether 
the  withdrawal  vrill  be  approved.  If  the 
objections  are  withdrawn  because  of 
settlement,  the  settlement  shall  be 
approved  in  accordance  with  paragraph 
(d)  of  this  section. 

(d)(1)  Investigative  settlements.  At  any 
time  after  the  filing  of  a  complaint,  and 
before  the  findings  and/or  order  are 
objected  to  or  become  a  final  order  by 
operation  of  law.  the  case  may  be  settled 
if  the  Assistant  Secretary,  the 
complainant  and  the  named  person 
agree  to  a  settlement. 

,  (2)  Adjudicatory  settlements.  At  any 
time  after  the  filing  of  objections  to  the 
Assistant  Secretary's  findings  and/or 
order,  the  case  may  be  settied  if  the 
participating  parties  agree  to  a 
settiement  and  the  settlement  is 
approved  by  the  administrative  law 
judge  if  the  case  is  before  the  judge,  or 
by  the  Board  if  a  timely  petition  for 
review  has  been  filed  with  the  Board.  A 
copy  of  the  settiement  shall  be  filed 
with  the  administrative  law  judge  or  the 
Board,  as  the  case  may  be. 

(e)  Any  settlement  approved  by  the 
Assistant  Secretary,  the  administrative 
law  judge,  or  the  Board,  shall  constitute 


the  final  order  of  the  Secretary  and  may 
be  enforced  pursuant  to  §  1979.112. 

§1979.112    Judicial  review. 

(a)  Within  60  days  after  the  issuance 
of  a  final  order  under  §  1979.110,  any 
person  adversely  affected  or  aggrieved 
by  the  order  may  file  a  petition  for 
review  of  the  order  in  the  United  States 
Court  of  Appeals  for  the  circuit  in 
which  the  violation  allegedly  occurred 
or  the  circuit  in  which  the  person 
resided  on  the  date  of  the  violation.  A 
final  order  of  the  Board  is  not  subject  to 
judicial  review  in  any  criminal  or  other 
civil  proceeding. 


(b)  If  a  timely  petition  for  review  is 
filed,  the  record  of  a  case,  including  the 
record  of  proceedings  before  the 
administrative  law  judge,  will  be 
transmitted  by  the  Board  to  the 
appropriate  court  pursuant  to  the  rules 
of  the  court. 

§1979.113    Judicial  enforcement. 

Whenever  any  person  has  failed  to 
comply  with  a  preliminary  order  of 
reinstatement  or  a  final  order  or  the 
terms  of  a  settiement  agreement,  the 
Secretary  or  a  person  on  whose  behalf 
the  order  was  issued  may  file  a  civil 
action  seeking  enforcement  of  the  order 
in  the  United  States  district  coiut  for  the 


district  in  which  the  violation  was 
found  to  have  occiured. 

§1979.114    Special  circumstances;  waiver 
of  rules. 

In  special  circiunstances  not 
contemplated  by  the  provisions  of  this 
part,  or  for  good  cause  shown,  the 
administrative  law  judge  or  the 
Administrative  Review  Board  on  review 
may,  upon  application,  after  three  days 
notice  to  all  parties  and  interveners, 
waive  any  nde  or  issue  any  orders  that 
justice  or  the  administration  of  the  Act 
requires. 

[FR  Doc.  02-7636  Filed  3-29-02;  8:45  ami 

BILUNG  CODE  4510-26-P 


\. 


Reader  Aids 


Federal  Register 

Vol.  67,  No.  62 
Monday,  April  1,  2002 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  flnding        202-523-5227 

aids 
Laws  523-5227 

Presidential  Documents 

Executive  orders  and  proclamations  523-5227 

The  United  States  Government  Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-3447 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

TTY  for  the  deaf-and-hard-of-hearing  523-5229 

ELECTRONIC  RESEARCH 

Worid  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other  publications 
is  located  at:  http://wwniv.access.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access  are  located  at: 
http://www.nara.gov/fedreg 

E-mail 

FEQREGTOC-L  (Federal  Register  Table  of  Contents  LISTSERV)  is 
an  o^en  e-mail  service  that  provides  subscribers  with  a  digital 
form  of  the  Federal  Register  Table  of  Contents.  The  digital  form 
of  the  Federal  Register  Table  of  Contents  includes  HTML  and 
PDF  links  to  the  hill  text  of  each  document. 

To  join  or  leave,  go  to  http://li8tserv.access.gpo.gov  and  select 
Online  mailing  list  archives,  FEDREGTOC-L.  Join  or  leave  the  list 
(or  change  settings);  then  follow  the  instructions. 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  e-mail 
service  that  notifies  subscribers  of  recently  enacted  laws. 
To  subscribe,  go  to  http://hydra.gsa.gov/archives/publaws-l.html 
and  select  Join  or  leave  the  list  (or  change  settings);  then  follow 
the  instructions. 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 
respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to:  iiifo@iiedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATE,  APRIL 


CFR  PARTS  AFFECTED  DURING  APRIL 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  v^hich 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


15333-15462. 


1 


*»_/\7»i   e7  Mn  no  /\AnnAav   Anril  1.  2002  /  Reader  Aids 


Federal  Register /Vol.  67,  No.  62 /Monday,  April  1,  2002 /Reader  Aids 


111 


u 


Federal  Register / Vol.  67,  No.  62 /Monday,  April  1,  2002 /Reader  Aids 


REMINDERS 

The  items  in  this  list  were 
editorially  comptled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  1.  2002 

AGRICULTURE 

DEPARTMENT 

Agricultural  ItariMting 

Sarvic* 

Walnuts  grown  in— 

California;  published  2-28-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Stratospheric  ozone 
protection — 
Fire  suppression 
substitutes  for  ozone- 
depleting  substances; 
restnctions  removal;  list 
of  substitutes;  published 
1-29-02 
Fire  suppression 
substitutes  for  ozone- 
._      depleting  substances; 
restrictions  removal;  list 
of  substitutes; 
correction;  published  3- 
2(W)2 
Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Various  States;  published  1- 

29-02 
Various  States;  correction; 
published  3-22-02 
Air  programs;  State  autfwrity 
delegatior^s: 

iMlaryland;  published  1-30-02 
Pennsylvania;  published  1- 
29-02 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

CaMomia;  published  2-28-02 
Ohio;  published  1-31-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  broadcasting: 
Video  programming;  video 

description  for  individuals 

with  visuals  disabilities; 

implementation;  published 

9-11-00 
Video  programming;  video 

descnption  for  Individuals 

with  visual  disabilities; 

implementation: 

reconsideration  petitions; 

published  2-1-01 
Video  programming;  video 

description  for  individuals 


with  visual  disabilities; 
implementation 
Correction;  published  9- 

20-00 
Video  programming;  video 
description  for  individuals 
with  visual  disabilities; 
implementation; 
reconsideration  petitions 
Correction;  published  3- 

27-01 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Capital;  leverage  and  risk- 
based  capital  and  capital 
adequacy  guidelines,  capital 
maintenance,  and 
nonfinancial  equity 
investments;  put)lisfied  1-25- 
02 

FEDERAL  RESERVE 

SYSTEM 

Board  of  Governors: 
Bank  Directors'  actions  and 
responsibilities;  published 
4-1-02 

Capital;  leverage  and  risk- 
based  capital  and  capital 
adequacy  guidelines,  capital 
maintenance,  and 
rK)nfinancial  equity 
investments;  published  1-25- 
02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Cantors  for  Medicare  & 
Medicaid  Sarvicaa 

Medicare: 
Ambulance  services  fee 
schedule  and  physk:ian 
certification  requirements 
for  coverage  of 
nonemergency  amtxjlarx:e 
servKes;  published  2-27- 
02 
Hospital  outpatient 
prospective  payment 
system  (2002  CY); 
correction;  published  3-1- 
02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  ar>d  Drug 
Adminiatratlon 

Human  drugs: 
Prescriptk)n  drug  marketing; 
effective  date  delay; 
published  3-1-01 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Haalth  Administration 

Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act; 
implementatkMi: 
DiscnminatkKi  complaints 

under  sectkxi  519; 

published  4-1-02 

PENSION  BENEFfT 
GUARANTY  CORPORATION 

Single-emptoyer  plans: 


Allocation  of  assets- 
Interest  assumptions  for 
valuing  and  paying 
benefits;  published  3- 
15-02 
STATE  DEPARTMENT 
Inter-American  Convention  on 

International  Commercial 

Art>itratkxi;  procedure  mles; 

published  2-27-02 
Visas;  nonimmigrant 

documentation: 

Automatk:  visa  revalkjation; 
published  3-7-02 
TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Administration 
Airworthiness  directives: 

Boeing;  published  2-25-02 
TRANSPORTATION 
DEPARTMENT 
Fadaral  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  standards: 

Motor  carrier  identifKatkxi 
report;  filing  requirements; 
published  3-1-02 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Capital;  leverage  and  risk- 
based  capital  and  capital 

adequacy  guidelines,  capital 

maintenance,  arxl 

nonfinancial  equity 

investments;  published  1-25- 

02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Maricstlng 
Service 

Olives  grown  in — 
California;  comments  due  by 
4-8-02;  published  2-6-02 
[FR  02-02847] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Cervids;  chronk:  wasting 
disease;  irxjemnlty 
payments;  comments  due 
by  4-9-02;  published  2-8-02 
(FR  02-03081] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoepheric  Administration 
Endangered  and  threatened 
species: 

Findir>gs  on  petitk>ns,  etc. — 
Pacifk:  salmonkl  ESUs; 
delisting;  comments  due 
by  4-12-02;  published 
2-11-02  [FR  02-03271] 
Fishery  conservatkx)  and 
management: 


Caribbean,  Gulf  of  Mexkx), 
and  South  Atlantk: 
fisheries — 
Gulf  of  Mexkx)  shrimp; 

comments  due  by  4-11- 

02;  published  2-25-02 

[FR  02-04451] 
Magnuson-Stevens  Act 
provisions — 
Domestk:  fisheries; 

exempted  fishing  permit 

applications;  comments 

due  by  4-10-02; 

published  3-26-02  [FR 

02-07133] 

DEFENSE  DEPARTMENT 

Civilian  health  and  medrcal 
program  of  the  uniformed , 
sennces  (CHAMPUS): 
TRICARE  progran>— 
Prime  Remote  program 
for  active  duty  family 
members;  comnfients 
due  by  4-8-02; 
published  2-6-02  [FR 
02-02676] 
DEFENSE  DEPARTMENT 
Federal  Acquisitkxi  Regulatksn 
(FAR): 

Caribbean  basin  country 
erxf  products;  comments 
due  by  4-9-02;  published 
2-8-02  [FR  02-02917] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Danger  zones  and  restricted 

areas: 

Lake  Mnhigan,  Sheboygan 
County,  Wl;  Wisconsin  Air 
National  Guard  live  fire 
exercise  area;  comments 
due  by  4-10-02;  published 
3-11-02  [FR  02-05655] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Indiana;  comments  due  by 

4-8-02;  published  3-8-02 

[FR  02-05598] 
Indiana;  correctkxi; 

comments  due  by  4-8-02; 

published  3-15-02  [FR 

C2-05598] 

ENVIRONMENTAL 
PftOTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comnrwnts  due  by 

4-8-02;  published  3-8-02 

(FR  02-05601] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Water  Act: 
Recognition  Awards 
Program;  comments  due 
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I    by  4-9-02;  published  2-8- 
!    02  [FR  02-03096] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Water  Act: 
Recognition  Awards 
Program;  comments  due 
by  4-9-02;  published  2-8- 
02  [FR  02-03097] 

Hazardous  waste: 
ldentifk»tion  and  listing — 

Excluskins;  comments  due 
by  4-12-02;  published 
2-26-02  [FR  02-04530] 
State  underground  storage 
tank  program  approvals — 
Nebraska;  comments  due 
by  4-8-02;  published  3- 
7-02  [FR  02-05452] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Methyl  parathiori  and  ethyl 
parathkxi;  comments  due 
by  4-8-02;  published  2-6- 
02  [FR  02-02513] 
Oxadixyl;  comments  due  by 
4-8-02;  published  2-6-02 
[FR  02-02512] 
T6xic  substances: 
Significant  new  uses — 
Perfluoroalkyl  sulfonates; 
comments  due  by  4-10- 
02;  published  3-11-02 
[FR  02-05747] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  supply: 
National  primary  drinking 
water  regulations — 
Public  water  systems; 
unregulated  contaminant 
monitoring;  reporting 
date  establishment; 
comments  due  by  4-11- 
02;  published  3-12-02 
(FR  02-06016] 

E>4VIR0NMENTAL 
PROTECTION  AGENCY 

Water  supply: 
National  primary  drinking 
water  regulations — 
Public  water  systems; 
unregulated  contaminant 
monitoring;  reporting 
date  establishment; 
comments  due  by  4-11- 
02;  published  3-12-02 
[FR  02-06017] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service-^ 
Carrier  contributions  to 
universal  service  fund 
and  manner  in  which 
costs  are  recovered 
from  customers; 


comments  due  by  4-12- 
02;  published  3-13-02 
[FR  02-06029] 
Non-rural  high-cost 
support  mechanism; 
comprehensive  review; 
comments  due  by  4-10- 
02;  published  3-11-02 
[FR  02-05675] 
Non-rural  high-cost 
support  mechanism; 
comprehensive  review; 
comments  due  by  4-10- 
02;  published  3-11-02 
[FR  02-05676] 
lncumt}ent  local  exchange 
carriers — 

Accounting  and  ARMIS 
reporting  requirements; 
comprehensive  review; 
2000  biennial  regulatory 
review  (Phase  2); 
comments  due  by  4-8- 
02;  published  2-6-02 
[FR  02-01213] 
Digital  television  stations;  table 
of  assignments: 
Illinois;  comments  due  by  4- 
8-02;  published  3-1-02 
[FR  02-04883] 
Ohk);  comments  due  by  4- 
8-02;  published  2-27-02 
[FR  02-04578] 
Practice  and  procedure: 
Truthful  statements; 
comments  due  by  4-8-02; 
published  3-8-02  (FR  02- 
05382] 
Radio  stations;  table  of 
assignments: 

North  Carolina;  comments 
due  by  4-8-02;  published 
3-11-02  [FR  02-05710] 
Tennessee  and  Mississippi; 
comments  due  by  4-8-02; 
published  3-27-02  [FR  02- 
07190] 

FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  loan  bank 
system: 

Consolidated  obligations; 
non-mortgage  assets; 
definition;  comments  due 
by  4-8-02;  published  3-7- 
02  [FR  02-05459] 
Finance  Office  Board  of 
Directors;  minimum  number 
of  meetings;  comments  due 
by  4-8-02;  published  3-7-02 
[FR  02-05469] 
FEDERAL  RESERVE 
SYSTEM 

Home  mortgage  disclosure 
(Regulation  C): 
Miscellaneous  amendments; 
comments  due  by  4-12- 
02;  published  2-15-02  [FR 
02-03322] 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 


Carit>bean  basin  country 
end  products;  comments 
due  by  4-9-02;  published 
2-8-02  (FR  02-02917] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 

abandoned  rnine  land 

reclamation  plan 

submissions: 

West  Virginia;  comments 
due  by  4-9-02;  published 
3-25-02  (FR  02-07088] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulatton 

(FAR): 

Caribbean  basin  country 
end  products;  comments 
due  by  4-9-02;  published 
2-8-02  (FR  02-02917] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

National  Historical  Publications 
and  Records  Commission; 
grant  regulations;  plain 
language  usage;  comments 
due  by  4-8-02;  published  2- 
6-02  [FR  02-02758] 

NUCLEAR  REGULATORY    " 
COMMISSION 

Radioactive  wastes;  high-level; 
disposal  in  geologic 
repositories: 
Yucca  Mountain,  NV — 
Unlikely  features,  events, 

and  processes; 

probability 

specifications; 

comments  due  by  4-10- 

02;  published  1-25-02 

[FR  02-01891] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Postal  zones;  determination 
method;  clarification; 
comments  due  by  4-8-02; 
published  3-7-02  [FR  02- 
05486] 

SMALL  BUSINESS 
ADMINISTRATION 

Hearings  and  Appeals  Office 

proceedings: 

Revision  and  clarification; 
comments  due  by  4-11- 
02;  published  3-12-02  [FR 
02-05613] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 

4-12-02;  published  2-26- 

02  [FR  02-04506] 
Eurocopter  France; 

comments  due  by  4-8-02; 

published  2-6-02  [FR  02- 

02426] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France; 
comments  due  by  4-12- 
02;  published  2-11-02  [FR 
02-02424] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Turt)omeca  S.A.;  comments 
due  by  4-12-02;  publisfied 
2-11-02  (FR  02-03160] 
Airworthiness  standards: 
Special  conditk>ns — 
Eclipse  Aviation  Corp. 

Model  500  airplarie; 

comments  due  by  4-10- 

02;  published  3-11-02 

(FR  02-05811] 
Eclipse  Aviation  Corp. 

Model  500  airplane; 

comments  due  by  4-12- 

02;  put)lished  3^13-02 

[FR  02-05808] 
Extra  Flugzeugbau  GmbH 

Model  EA-400  airplane; 

comments  due  by  4-11- 

02;  published  3-12-02 

[FR  02-05810] 
Fairchild  Domier  GmbH 

Model  728-100  airplane; 

comments  due  by  4-11- 

02;  published  2-25-02 

[FR  02-04411] 

Class  D  and  Class  E2 
airspace;  comments  due  by 
4-11-02;  published  3-12-02 
[FR  02-05877] 

Class  E  airspace;  comments 
due  by  4-8-02;  published  2- 
21-02  [FR  02-04199) 

Jet  routes;  comments  due  by 
4-12-02;  published  2-26-02 
[FR  02-03127] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Fuel  economy  standards: 
Alternative  fuel  vehicles; 
automotive  fuel  economy 
manufacturing  incentives; 
comments  due  by  4-10- 
02;  published  3-11-02  (FR 
02-05790] 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 
transportation — 

Intermodal  portable  tanks 
on  transport  vehicles; 
unloading;  comments 
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due  by  4-8^: 

published  2-22-02  [FR 

02-04284] 
TREASURY  DEPARTIIIENT 
Alcohol.  Tobacco  and 
Hraarma  Bureau 
Aicohd;  viticultural  area 
designations: 

Yadkin  Valley,  NC; 

comments  due  by  4-8-02; 

published  2-7-02  [FR  02- 

02956] 
TREASURY  DEPARTMENT 
Customs  Service 
Articles  conditionally  free, 
subiect  to  a  reduced  rate. 
etc.: 
Prototypes  used  solely  for 

product  development, 

testing,  evaluation,  or 

quality  control  purposes; 

comments  due  by  4-8-02; 

published  3-8-02  (FR  02- 

05557] 


TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Sanctions  regulations,  etc.: 
Sierra  Leone  and  Liberia; 
rough  diamorxte  sanctions 
regulations;  comments 
due  by  4-8-02;  published 
2-6-02  [FR  02-02763] 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  Hst  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  htlpJI 
wwwnara.gov/fedreg/ 
plawcun.html. 

The  text  of  laws  is  not 
published  in  the  Fadarai 


Ragistar  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
US   Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpJ/ 
wwwaccess.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  39861/P.L.  107-154 

To  extend  the  period  of 
availability  of  unemployment 
assistarKe  urKler  the  Robert 
T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  in 
tf^e  case  of  victims  of  the 
ten^orist  attacks  of  September 
11.  2001.  (Mar.  25,  2002;  116 
Stat.  80) 

Last  List  March  21.  2002 


CFR  CHECKUST 


Public  Laws  Electronic 
Notification  Servica 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Ilstserv9listsarv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  sen/ice  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk». 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


This  checklist,  prepared  by  the  Offk:e  of  the  Federal  Register,  is 

published  weekly.  It  is  ananged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

TKie  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-046-00001-1) 9.00       Jan.  1,  2002 

3  (1997  Compilation 
and  Parts  100  and 
101) (869-044-00002-4) 36.00 

4 - (869-048-00003-8) 9.00 

5  Parts: 

1-699  (869-048^)0004-6) 57.00 

700-1 199 (869-048-00005-4) 47.00 

1200-End,  6  (6 
Reserved) (869-048-00006-3 58.00 

7  Parts: 

1-26 (869-048^)0001-1) 41.00 

27-52  (869-048-00008-9) 47.00 

53-209 (869-048-00009-7) 36.00 

•210-299  (869-048-000 10-1) 59.00 

300-399 (869-048-0001 1-9) 42.00 

400-699 (86W)48-00012-7) 57.00 

700-899 (869-048-00013-5) 54.00 

900-999 (869-044-00014-8) 54.00 

•1000-1 199 (869-048-00015-1) 25.00 

1200-1599  (869-044-00016-4) 55.00 

1600-1899  (869-044-00017-2) 57.00 

1900-1939  (869-048-O0018-6) 29.00 

1940-1949  (869-044-00019-9) 37.00 

1950-1999  (869-048-00020-8) 47.M 

2000-End (869-044-00021-1) 43.00 

8  (869-O44-O0022-9) 54.00 

9  Parts: 

1-199  (869-048-00023-2) 58.00 

20O-End  (869-044-00024-5) 53.M 

10  Parts: 

1-50  (869-048-00025-4) 58.00 

51-199 (869-044-00026-1) 52.00 

•200-499  (869^)48-00027-5) 44.00 

500-End  (869-048-00028-3) 58.00 

11  (869-048-00029-1) 34.00 

12  Parts: 

1-199  (869-048-0003O-5) 30.00 

200-219 (869-048-00031-3) 36.00 

220-299 (869-048-00032-1) 58.00 

300-499 (869^)48-00033-0) 45.00 

500-599 (869-04W)0034-8) 42.00 

600-€nd  (869-048-00035-6) 61.00 

13 (869-048-00036-4) 47.00 


'Jan. 

,2UUI 

'Jan. 

,2002 

Jan. 

.2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2UU2 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

.2001 

Jan. 

,2002 

Jan. 

,2001 

Jan. 

,2001 

Jan. 

,2002 

^Jan. 

1,2001 

Jan. 

,2002 

Jan. 

1,2001 

Jan. 

1,2001 

Jan. 

1,2002 

Jan. 

1,2001 

Jan. 

1,2002 

Jan. 

1,2001 

Jan. 

1,2002 

Jan. 

'AW? 

Jan. 

1,2002 

Jon. 

1,2002 

Jan. 

1,2002 

Jan. 

1,2002 

Jon. 

l,2UU2 

Jan. 

1,2002 

Jan. 

1,2002 

Jon. 

1,2002 

Title  Stock  Number 

14  Parts: 

•1-59 (869-048-00037-2) 

•60-139  (869-048-00038-1) 

140-199 (869-048-00039-9) 

200-1199 (869-044-00040-7) 

•1200-End  -...  (869-048-00041-1) 

15  Parts: 

•0-299 (869-048-00042-9) 

•300-799  (869-048-00043-7) 

•800-End  (869-048-00044-5) 

16  Parts: 

•0-999  (869-048-00045-3) 

1000-£nd (869-044-00046-6) 

17  Parts: 

1-199  (869-044-00048-2) 

200-239 (869-044-O0049-1) 

240-End  (869-044-00050-4) 

18  Parts: 

1-399 (869-044-00051-2) 

400-End  (869-044-00052-1) 

19  Parts: 

1-140  (869-044-00053-9) 

141-199 (869-044-00054-7) 

200-End  (869-044-00055-5) 

20  Parts: 

1-399  (869-044-00056-3) 

400-499 (869-044-00057-1) 

500-End  (869-044-00058-0) 

21  Parts: 

1-99  (869-044-00059-8) 

100-169 (869-044-00060-1) 

170-199 (869-044-00061-0) 

200-299 (869-044-00062-8) 

300-499 (869-O44-00063-6) 

500-599 (869-044-00064^) 

600-799 (869-044-00065-2) 

800-1299 (869-044-00066-1) 

1300-End  ..,. (869-044-00067-9) 

22  Parts: ' 

1-299  (869-044-00068-7) 

300-£nd  (869-044-00069-5) 

23  (869-044-00070-9) 

24  Parts: 

0-199  (869-044-00071-7) 

200-499 (869-044-O0072-5) 

500-699  ....'. (869-044-00073-3) 

700-1699 (869-044-00074-1) 

1700-£nd (86W)44-00075-0) 

25  (869-044-00076-*) 

26  Parts: 

§§1.0-1-1.60  (869-044-00077-6) 

§§1.61-1.169 (869-044-00078-4) 

§§1.170-1.300 (869-044-00079-2) 

§§1.301-1.400 (869-044-00080-6) 

§§1.401-1.440 (869-044-00081-4) 

§§1.441-1.500  (869-044-00082-2) 

§§1.501-1.640 (869^)44-00083-1) 

§§1.641-1.850 (869-044-00084-9) 

§§1.851-1.907 (869-O44-00O85-7) 

§§1.908-1.1000  (869-044-00086-5) 

§§1.1001-1.1400  (869-044-00087-3) 

§§  1.1401-En<* (869-044-00088-1) 

2-29  (869-044-00O89-O) 

30-39  (869-O44-0009O-3) 

40-49 (869-044-00091-1) 

50-299 (869-044-00092-0) 

300-499 (869-044-00093-8) 

500-599 (869-044-00094-6) 

600-End  (86W)44-00095-4) 

27  Parts: 

1-199  (869-044-00096-2) 


Price       Revision  Date 


60.00 
56.00 
29.00 
44.00 
41.00 

37.00 
58.00 
40.00 

47.00 
53.00 

45.00 
51.00 
55.00 

56.00 
23.x 

54.00 
53.00 
20.00 

45.00 
57.00 
57.00 

37.00 
44.00 
45.00 
16.00 
27.00 
44.00 
15.00 
52.00 
20.00 

56.00 
42.00 

40.00 

53.00 
45.00 
27.00 
55.00 
28.00 

57.00 

43.00 
57.00 
52.00 
41.00 
58.00 
45.00 
44.00 
53.00 
54.00 
53.00 
55.00 
58.00 
54.00 
37.00 
25.00 
23.00 
54.00 
12.00 
15.00 

57.00 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 

*Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
sApr.  1 
Apr.  1 


2002 
2002 
2002 
2001 
2002 

2002 
2002 
2002 

2002 
2001 

2001 
2001 
2001 

2001 
2001 

2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 

2001 

2001 
2001 
.2001 
2001 
2001 

2001 


2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 


Apr.  1,2001 
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Stocfc  Nufiibw 
(869-044-00097-1) 26.00 


THto 

200-€nd  

28  PufMi „  ^ 

0-42          (869-044-00098-9) 55.00 

43-end (869-044-00099-7)  50JJ0 

Oj99           (869-044-00100^) 45.00 

100-499    (869-O44-00101-2) 14.00 

500^899      (869K)44-00102-1) 47.00 

900-1899 (869-O44-0010>9) HXD 

1900-1910  (§§1900  to  „^ 

1910.999)  (869-044-00104-7) 55.00 

1910  (§§1910.1000  to  

end)  (869-044-00105-5) 42.00 

191 1-1925  (869-044-00106-3) 20.00 

1926                   (869-044-00 107-1) 45.00 

1927-€nd (869-044-00108-0) 55.00 

30  Part*:  

1-199                  (869-044-00109-8) 52.00 

200-699     (869-044-00110-1) 45.00 

700-€rKJ     (869-044-00111-7) 53.00 


3t  Parts: 

0-199         (869-044-00112-8) 

200-€n<J  (869-044^)0113-6) 


32.00 
56.00 


32  Parts:  ,^^ 

1-39,  Vo).  I '5.00 

1-39,  vol.  II '9  M 

1-39,  Vol.  II '8  * 


1-190     (869-044-001 14-4) 

191-399 (869-044-00115-2) 

400-629    (869-044-00116-8) 

630-699 (869-04«)0117-9) 

700-799 (869-044-001 18-7) 

800-£nd  (869-044-00119-5) 


51.00 
57.00 
35.00 
34.n 
42.00 
44.x 


33  L  _   . 

1-124           (869-044-00120-9) 45.W 

125-199     (869-044-00121-7) 55.00 

200-End  (86W)44-00122-5) 45.00 

34  Parts:  _ 

1-299       (869-044-00123-3) 43.W 

300-399  (869-044-00124-1) 40.00 

400-€nd  (869-O44-00125-0) 56.00 

35 (869-044-00126-8) 10.00 

36  Part* 

1-199        .(869-044-00127-6) 34.00 

200-299    (869-044-00128-4) 33.00 

300-€nd (869-044-00129-2) 55.00 

37  (869-044-00130-6) 45.W 

38  Parts: 

0-17    (869-044-00131-4) 53.00 

18-End  (869-044-00132-2) 55.00 


Apr.  1.2001 


Juiyi 

July  1 


2001 
2001 


July  1,2001 
«July  1,  2001 
*July  1.2001 

July  1,  2001 

July  1,2001 

July  1,  2001 

*Juiy  1,  2001 

July  1,  2001 

July  1,  2001 

July  1,  2001 
July  1,2001 
July  1.  2001 

July  1.2001 
July  1.2001 

2July  1,  1984 

2July  1,  1984 

2July  1,  1984 

AJuly  1.200 

July  1,200 

ftJuly  1,  200 

July  1.200 

July  1,  200 

July  1.200 

July  1,  200 
July  1,200 
July  1.200 

July  1,200 
July  1,  200 
July  1,200 

«July  1,  200 

July  1,200 
July  1,200 
July  1,200 

July  1.200 

July  1.200 
July  1,200 


39  (869-044-00133-1) 37.00  July  1,  200 

40  Parts:  

M9            (869-044-00134-9) 54.00  July  1, 200 

50-51          (869-044-00135-7) 38.00  July  1, 200 

52  (52.0i-52  1018) (869-044-00136-5) 50.00  July  1,  200 

52  (52.1019-£nd)  (869-044-00137-3) 55.00  July  1.  200 

53-59          (869-044-00138-1) 28.00  July  1,200 

60  (60.i-€nd)  (869-044-00139-0) 53.00  July  1,  200 

60  (Apps)  (869-044^)0140-3) 51.00  July  1,  200 

61-62                (869-044-00141-1) 35.W  July  1, 200 

63  (63.i-63.599)  (869-044-00142-0) 53.00  July  1,  200 

63  (63  600-63  1 199)  (869-044-00143-8)  44,W  July  1,  200 

63  (63.1200-End)  (869-044-00144-6) 56.00  July  1,  200 

64-71   (869-044-00145-4) 26.00  July  1,  200 

72-80      (869-044-00146-2) 55.M  July  1, 200 

81-85  (869^^)44-00147-1) 45.00  July  1,  200 

86(86.1-86.599^99)  (869-044-00148-9) 52.00  July  1,  200 

86  (86.600-l-€nd)  (869-044-00149-7) 45.00  July  1,  200 

87^99    (869-044-00150-1) 54.00  July  1,  200 


TNto 


Stock  Numbw 


100-135 (869^)44-00151-9) 38.M 

136-149    (869-044-00152-7) 55.00 

150-189 (869^)44-00153-5) 52.00 

190-259 (86W)44-00154-3) 34.00 

260-265 (869-044-00155-1) 45.00 

266-299      (869-044-00156-0) 45.00 

300-399       (869-044-00157-8) 41.00 

400-424    (869-044^)0158-6) 51.00 

425-699       (869-044-00159^) 55.00 

700-789     (86W)44-00 160-8) 55.00 

790-End  (869-044-00161-6) 44.M 

41Chapl*rs:  ,,^ 

1, 1-1  to  1-10 3.00 

1, 1-11  to  Appendix.  2  (2  Reserved) 13.00 


PrtM       RavistonOal* 

July  1,  2001 
July  1,2001 
July  1,2001 
July  1,2001 
July  1,2001 
July  1,  2001 
July  1,2001 
July  1,2001 
July  1,  2001 
July  1,2001 
July  1,  2001 


3-6 

7  .. 

8  .. 

9  .. 
10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18,  Vol.  I,  Ports  1-5  13.00 

18.  Vol.  II,  Ports  6-19 1300 

18,  Vol.  III.  Ports  20-52 1300 

19-100  1300 

l-lOO       (869-044-00162-4) 22.M 

101  (869-044-001 6>2) 45.00 

102-i20b (869-044-00164-1) 33.00 

201-End  (869-044-00165-9) 24.00 

♦2  Parts:  ,.^ 

1-399    (869^)44-00166-7) 51.00 

40O-429  (869-O44-00167-5) 59.00 

430-End  (869-044-00168-3) 58.00 

1-999  (869-044-00169-1) 45.00 

1000-end  (869-044-00170-5) 56.00 


3  July  1,  1984 

3  July  1,  1984 

ijuly  1,  1984 

3  July  1,  1984 

sjuly  1,  1984 

J  July  1,  1984 

3July  1,  1984 

J  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3July  1,  1984 

July  1,  2001 

July  1,  2001 

July  1,2001 

July  1,2001 

Oct.  1,2001 
Oct.  1,2001 
Oct.  1,2001 

Oct.  1,  2001 
Oct.  1,2001 


(869-044-00171-3) 45.00       Oct.  1,  2001 


45  Parts: 

1-199                (869-044-00172-1) 53.00  Oct.  1, 2001 

200-499        (86W)44-00173-0) 31.00  Oct.  1,  2001 

500-1199          (869-044-00174-8) 45.00  Oct.  1, 2001 

1200-€rKl (869-044-001 75-6) 55.00  Oct.  1,  2001 

46  Parts: 

1^40                    (869-044-00176-4) 43.00  Oct.  1,2001 

41-69 (869-044-00177-2) 35.00  Oct.  1,  2001 

70-89             (869-044-00178-1) 13.00  Oct.  1, 2001 

90-139          (869-044-00179-^) 41.00  Oct.  1, 2001 

140-155        (869-044-00180-2) 24.W  Oct.  1,  2001 

156-165    (869-044-00181-1) 31.00  Oct.  1,2001 

166-199       (869-044-00182-9) 42.M  Oct.  1,  2001 

200-499         (869-044-00183-7) 36.00  Oct.  1,2001 

500-End  (869-044-00184-5) 23.00  Oct.  1,2001 

47  Parts:  „  ^  .  ,  „^, 

0-19                 (869^144-00185-3) 55.00  Oct.  1,2001 

20-39           (869-044-00186-1) 43.00  Oct.  1,2001 

40-69               (869-044-00187-0) 36.W  Oct.  1,2001 

70-79         (869-044-0018*-8) 58.00  Oct.  1, 2001 

80-€nd  (869-044-00189-6) 55.00  Oct.  1,2001 

48  Chaptsrs:  _  __  _  ,  ,  _--. 
1  (Ports  1-51)  (86W)44-0019O-0) 60.00  Oct.  1,  2001 

1  (Ports  52^99)  (869-044-00191-8) 45.00  Oct.  1,  2001 

2  (Ports  201-299) (869-044-00192-6) 53.00  Oct.  1,  2001 

3-6                   (869-044-00193-4) 31.00  Oct.  1, 2001 

7-14                  (869-044-00194-2) 51.00  Oct.  1, 2001 

15-28         (869-O44-00195-1) 53.00  Oct.  1, 2001 

29L-€nd  (869^)44-00196-9) 38.00  Oct.  1,2001 

48  Parts: 

1-99              (869-044-00197-7) 55.00  Oct.  1, 2001 

100-185     - (869^)44-00198-5) 60.00  Oct.  1,  2001 

186-199        (869-044-00199-3) 18.00  Oct.  1,  2001 

200-399       (869-044-00200-1) 60.00  Oct.  1,  2001 

400-999         (869-044-00201-9) 58.00  Oct.  1,2001 

1000-1199  (869-044-00202-7) 26.00  Oct.  1,  2001 
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stock  NumlMr  Price 

(869-044-00203-5)......     21.00 


TM* 

120O-€nd 

50  Parts: 

1-199  (869-044-00204-3) 63.00 

200-599 (869-044-00205-1) 36.00 

600-€nd  (869-044-00206-0) 55.00 

CFR  Index  and  Findings 
Aids (869-044-00047-4) 56.00 

Complete  2001  CFR  set .1,195.00 

Microfict)e  CFR  Edition: 

Subscription  (molted  OS  issued) 298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing) 290.00 

Complete  set  (one-time  mailing)  247.00 


Revision  Data 
Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,2001 

Jan.  1,2001 
2001 

2000 
2000 
2000 

1999 

'  Because  Title  3  is  an  annual  conipilation,  this  volume  and  aN  previous  volunies 
stiould  be  retained  as  a  pernnanent  refefence  source. 

2The  July  1,  1985  edition  o(  32  CFR  Parts  1-189  contains  a  note  only  for 
Pats  1-39  inclusive.  For  tt»e  fun  text  of  ttw  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  ttie  ttwee  CFR  volumes  issued  as  of  July  1,  1984,  containing 
ttwse  parts. 

^The  July  1,  1985  edition  of  41  CFR  adapters  1-100  contains  a  note  only 
for  CtKpters  I  to  49  inclusive.  For  tt»  full  text  of  procurement  regulations 
in  CtKpters  1  to  49,  consult  the  eleven  CFR  volumes  Issued  as  of  July  1. 
1964  containing  those  chapters. 

*  No  amendments  to  this  volume  were  promulgafed  during  the  period  January 
1,  2000,  through  January  1,  2001.  The  CFR  volume  issued  as  of  Januanr  1, 
2(X)0  should  t)e  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  AprI 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  of  April  1,  2000  shouW 
be  retained. 

'*No  amendments  to  this  volume  were  promulgated  during  the  period  J«iy 
1,  2000,  through  July  1.  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2001,  through  January  1,  2002.  The  CFR  volume  issued  as  of  January  1, 
2001  should  be  retained.. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-APRIL  2002 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
conunent  deadlines,  which  appear  in 
agency  docximents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR  pubucation 

15  DAYS  AFTER 
PUeLICATKJN 

30  DAYS  AFTER 
PUeUCAIION 

45  DAYS  AFTER 
PUBLICATION 

60  DAYS  AFTER 
PUBLICATION 

90  DAYS  AFTER 
PUBLICATION 

Aprill 

April  16 
April  17 

Mayl 
May  2 

May  16 

May  31 

Julyl 

May  17 

June  3 

Apnl2 

Julyl 

April  3 

April  18 

May  3 
May  6 

May  20 

June  3 

July  2 

April  4 

April  19 

May  20 

Junes 

Julys 

Aprils 

April  22 

May  6 

May  20 
May  23 

June  4 

July  5 

Aprils 

April  23 

Mays 

June  7 
June  10 

Julys 

April  9 

April  24 

May  9 

May  24 

July  8 

April  10 

April  25 

May  10 

May  28 

June  10 

July  9 

Apriill 

April  26 
April  29 

May  13 
May  13 

May  28 

June  10 

July  10 

April  12 

May  28 

June  11 

July  11 

April  15 

April  30 

May  15 

May  30 

June  14 

July  15 

April  16 

Mayl 

May  16 
May  17 
May  20 

May  31 

June  17 

July  15 

April  17 

May  2 

June  3 

June  17 

July  16 

April  18 

May  3 

June  3 

June  17 

July  17 

April  19 

May  6 

May  20 

June  3 

June  18 

July  18 

April  22 

May  7 
Mays 

May  22 

Junes 

June  21 
June  24 

July  22 

April  23 

May  23 

June  7 

July  22 

April  24 

May  9 

May  24 

June  10 

June  24 
June  24 

July  23 

April  25 

May  10 

May  28 

June  10 

July  24 

April  26 

May  13 
May  14 

May  28 

June  10 

June  25 

July  25 

April  29 

May  29 

June  13 

June  28 

July  29 

April  30 

May  15 

May  30 

June  14 

Julyl 

July  29 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington.  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 
The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Resister  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507. 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 
The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  mphics  omitted),  PDF  (Adobe 
PorUble  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  dbcuments  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais. 
then  log  in  as  guest  with  no  password. 

For  more -information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess®gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
firee)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $284.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
$10.00  for  each  group  of^pages  as  actually  bound;  or  $2.00  for 
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Meetings: 
Resource  Advisory  Councils — 
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Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  15619-15636 

Applications,  bearings,  determinations,  etc.: 
Omaha  Public  Power  District.  15618 
Portland  General  Electric  Co.,  15618-15619 

Office  of  Federal  Housing  Enterprise  Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 
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RULES 
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Public  Health  Service 
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PROPOSED  RULES 
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Securities  and  Exchange  Commission 

NOTICES 
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NOTICES 

Agency  information  collection  activities: 
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Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 
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See  Committee  for  the  Implementation  of  Textile 
Agreements 
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Transportation  Department  « 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 
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Treasury  Department 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  410, 550, 551,  and  630 
RIN  3206-AI50 

Rraflghtar  Pay 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  is  issuing  final  regulations 
on  computing  pay  for  Federal 
firefighters.  TTiese  regulations 
implement  a  1998  law  that  established 
a  new  approach  for  calculating  basic 
pay,  overtime  pay,  and  other 
entitlements  for  Federal  employees 
whose  positions  are  classified  in  the 
Fire  Protection  and  Prevention  Series, 
GS-0081,  and  who  have  regular  tours  of 
duty  averaging  at  least  53  hours  per 
week. 

EFFECTIVE  DATlE:  May  2.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bryce  Baker  by  telephone  at  (202)  606- 
2858;  by  fax  at  (202)  606-0824;  or  by  e- 
mail  to  payleave@opm.gov. 
SUPPLEMENTARY  INFORMATION:  On 
November.  23. 1998,  the  Office  of 
Personnel  Management  (OPM)  issued 
interim  regiilations  implementing  new 
firefighter  pay  provisions  establi^ed  by 
the  Federal  Firefighters  Overtime  Pay 
R^orm  Act  (section  628  of  the  Treasury 
and  General  Government 
Appropriaticms  Act,  1999,  as 
incorporated  in  section  101(h)  of  Public 
Law  105-277.  the  Omnibus 
Consolidated  and  Emergency 
Supplemmtal  Appropriations  Act, 
1999,  October  21, 1998).  The  law 
provided  that  these  provisions  became 
eflective  on  the  first  day  of  the  first  pay 
period  bwginning  on  or  after  October  1, 
1998.  The  intent  of  this  legislation  was 
to  address  concerns  about  the 
complexity  of  firefighter  pay 


computations  by  establishing  a  more 
rational  and  equitable  method  of 
compensation. 

Review  of  Comments  on  Interim 
Regulations 

OPM  received  a  number  of  comments 
from  individuals  and  agencies  regarding 
the  interim  regulations.  A  simmiary  of 
the  substantive  comments  received  and 
a  description  of  the  revisions  made  in 
the  regulations  as  a  result  of  the 
comments  are  presented  below. 

Section  410.402(b)(6)— Pay  During 
Training 

An  agency  requested  clarification 
regarding  &refig^ter  pay  entitlements 
during  training  when  firefighters 
continue  performing  work  during  their 
regular  totir  of  duty  but,  in  addition, 
participate  in  agency-sanctioned 
training  on  what  would  normally  be 
nonwork  days.  The  firefighter  pay 
reform  law  added  a  new  provision.  5 
U.S.C.  4109(d),  which  states  that 
firefighters  covered  by  5  U.S.C.  5545b 
are  entitled  to  pay  for  their  regular  tour 
of  duty  during  training.  This  provision 
was  intended  to  establish  a  guaranteed 
floor  for  pay  during  training.  It  does  not 
block  payment  of  a  higher  amoimt  of 
pay  if  the  employee  is  entitled  to  that 
higher  amotmt  based  on  actual  hours  of 
work  (using  the  appropriate  pay 
computation  method  based  on  the  work 
schedule  actually  in  effect). 

The  interim  regulation  at 
§  410.402(b)(6)  requires  that  the 
guaranteed  pay  provision  be  applied  on 
a  weekly  basis.  Thus,  the  agency  must 
compare  the  employee's  pay  for  the 
regular  weekly  tour  of  duty  to  the  pay 
to  which  the  employee  would  be 
entitled  based  on  actual  hours  of  work 
in  that  week.  (We  note  that  title  5 
premium  pay  during  trainii^  is 
generally  prohibited,  subject  to  specific 
exceptions,  as  provided  in  §  410.402. 
These  restrictions  do  not  apply  to  FLSA 
overtime  pay;  however,  that  pay  is 
payable  only  for  qualifying  training 
hours  as  described  in  §  551.423.) 

Accordingly,  we  have  revised 
§  410.402(b)(6)  to  clarify  that  a 
firefighter  remains  entiUed  to  pay  for 
actual  hours  of  work  if  that  amovmt  is 
higher  than  the  guaranteed  flo<». 
FinaUy,  as  an  aid  to  users  of  the 
regulations,  we  are  also  adding  a  new 
paragraph  (d)  to  §  550.1306  to  provide  a 
direct  cross  reference  to  the  pay 


protection  provision  in  the  training 
regulations  in  part  410.  * 

An  agency  asked  for  clarification 
regarding  the  treatment  of  newly  hired 
firefighters  who  go  through  initial  basic 
training  with  a  40-hour  basic  workweek. 
The  pay-protection-during-training 
provision  applies  only  to  employees 
who  are  covered  by  5  U.S.C.  5545b 
when  the  training  starts.  If  the  agency 
has  not  yet  established  a  regular  tour  of 
duty  of  53  hovas  or  more  per  week,  the 
firefighters  are  not  yet  covered  by 
section  5545b.  Furthermore,  the  pay 
protection  provision  applies  only  when 
hoiirs  in  the  regular  tour  of  duty  (as  in 
effect  immediately  before  the  training) 
are  reduced.  (See  §  410.402(b)(6).)  We 
conclude,  therefore,  that  there  is  no 
need  for  additional  changes  in  this 
paragraph. 

Section  550.1302 — Definition  of 
Fiiefig^ter/Covemge 

Firefighters  who  are  part  of  the 
"China  Lake"  permanent  personnel 
demonstration  project  at  the  Deijartment 
of  Defense  inquired  about  whether  they 
are  covered  by  the  new  firefighter  pay 
provisions.  The  Department  of  Defense 
also  requested  that  we  expand  the 
definition  oi  firefighter  to  clarify 
whether  coverage  applies  to  General 
Schedule  equivalent  positions  such  as 
those  covered  by  a  demonstration  , 

project.  The  interim  regulations  state 
that  subpart  M  applies  to  General- 
Schedule  firefighters  (based  on  the  fact 
that  the  law  makes  reference  to  the 
employees  classified  under  the  GS-0081 
series).  Employees  at  the  "China  Lake" 
permanent  demonstration  project  are 
not  covered  by  the  General  Schedule 
pay  system,  since  the  project  waived 
application  of  that  system  under  5 
U.S.C.  4703.  However,  the  project  does 
use  the  Fire  Protection  and  Prevention 
Series,  GS-0081. 

The  intent  of  the  "China  Lake" 
demonstration  project  plan  (45  FR 
26504.  April  18. 1980)  was  to  treat 
employees  as  General  schedule 
^nployees  except  where  otherwise 
stated  in  the  plan.  Furthermore,  the 
"China  Lake"  demonstration  project  did 
not  waive  the  premium  pay  subdiapter 
of  title  5.  where  the  firefighter  pay 
provisions  are  located.  We  have 
concluded  that  firefighters  covered  by 
demonstration  projects  established 
under  5  U.S.C.  4703  and  other  similar 
alternative  personnel  systems  are 
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covered  by  5  U.S.C.  5545b  if  they  meet 
three  conditions.  First,  the  employees 
must  be  classified  in  the  Fire  Protection 
and  Prevention  Series,  GS-(K)81. 
consistent  with  OPM  standards.  Second, 
but  for  the  demonstration  project  or 
other  similar  alternative  personnel 
system,  the  employees  otherwise  would 
be  covered  by  the  General  Schedule. 
Third,  application  of  section  5545b  (and 
related  provisions)  has  not  been  waived. 
Therefore,  we  have  revised  the 
definition  of  firefighter  in  §  550.1302  to 
make  clear  that  such  employees  are 
covered  by  subpart  M  of  part  550. 

An  agency  also  raised  the  question  as 
to  whether  the  firefighter  pay  law  and 
regulations  apply  to  student  trainees. 
OPM  requires  that  student  trainees 
imder  the  Student  Career  Experience 
Program  be  officially  classified  in  an 
occupational  series  ending  in  "99"  for 
the  appropriate  occupational  group. 
[See  5  CFR  213.3202(b)(14).)  For 
example,  the  GS-0099  series  would  be 
used  for  student  trainees  who  woidd 
otherwise  be  classified  in  the  Fire 
Protection  and  Prevention  Series.  GS- 
0081.  It  is  OPM's  longstanding  position 
that  student  trainees  are  entitled  to  any 
pay  entitlements  attached  to  the  GS 
occupational  series  in  which  they 
would  otherwise  be  classified.  For 
example,  since  1988.  OPM's  policy  has 
been  that  qualified  student  trainees  are 
entitled  to  any  special  rates  established 
for  the  occupational  series  in  which 
they  would  be  classified  but  for  the  use 
of  the  "99"  series.  Accordingly,  we  are 
revising  the  definition  of  firefighter  in 
§550.1302  to  include  student  trainees 
who  would  otherwise  be  classified  in 
the  Fire  Protection  and  Prevention 
Series,  GS-0081. 

Section  550.1302— Regular  Tour  of  Duty 

An  agency  suggested  that  we  clarify 
the  definition  of  regular  tour  of  duty. 
The  agency  was  concerned  that  the 
definition  might  be  interpreted  to  mean 
that  a  firefighter  will  not  experience  a 
reduction  in  pay  in  cases  where  a 
temporary  change  in  work  schedule 
occurs  (e.g.,  because  of  a  temporary 
detail).  The  agency  pointed  out  that 
when  firefighters  were  receiving 
standby  duty  premium  pay,  the 
provisions  of  5  CFR  550.162(c)(1) 
precluded  the  payment  of  the  annual 
premium  pay  beyond  a  prescribed 
number  of  days  if  the  recipient  of  the 
annual  premium  pay  was  on  temporary 
assigrunent  to  other  duties.  The  agency 
was  concerned  that  the  definition  in  the 
interim  rule  might  be  interpreted  to 
allow  an  employee  to  continue 
firefighter  pay  indefinitely  while  the 
employee  is  detailed  to  a  non-firefighter 
position. 


The  law  and  regulations  provide  no 
authority  to  continue  pay  for  a 
firefighter's  regular  tour  when  he  or  she 
is  moved  to  a  work  schedule  with  lesser 
hours,  except  in  the  case  of  training 
assignments  as  provided  in 
§  410.402(b)(6).  In  all  other  temporary 
assignments,  pay  is  based  on  actual 
hours  of  work  (applying  the  appropriate 
pay  methodology  based  on  the  work 
schedule).  If  the  temporary  work 
schedule  includes  fewer  than  53  hours 
per  week,  section  5545b  would  no 
longer  be  applicable  and  pay  would  be 
computed  using  the  normal  GS  rules.  If 
the  temporary  work  schedule  includes 
at  least  53  hours  per  week,  the  employee 
would  continue  to  be  compensated 
under  the  section  5545b  firefighter  pay 
rules.  In  that  case,  the  temporary  tour  of 
duty  would  be  treated  as  a  regular  tour 
of  duty  for  pay  and  benefit  computation 
purposes.  The  definition  of  regular  tour 
of  duty  clearly  states  that  the  term 
encompasses  a  tour  of  duty  established 
on  a  temporary  basis  when  that 
temporary  tour  results  in  a  reduction  in 
regular  work  hours.  We  conclude, 
therefore,  that  there  is  no  need  for  a 
change  in  this  definition. 

Section  550.1303(d)— Substitution  of 
Irregular  Hours  for  Leave  Without  Pay 

An  agency  requested  clarification 
regarding  the  treatment  of  a  firefighter 
who  takes  leave  without  pay  for  which 
irregular  hours  are  substituted  and 
receives  a  promotion  during  the  same 
pay  period.  If  a  firefighter  takes  leave 
without  pay  during  his  or  her  regidar 
tour  of  duty,  the  agency  must  substitute 
any  irregular  hours  worked  in  the  same 
week  or  biweekly  pay  period  (as 
applicable)  for  those  hours  of  leave 
without  pay.  Section  550.1303(d) 
provides  that  each  substituted  hour  will 
be  paid  at  the  rate  applicable  to  the  hour 
in  the  regular  tour  for  which 
substitution  is  made — i.e.,  the  basic  or 
overtime  rate  based  on  the  2756  divisor 
or,  for  firefighters  paid  under  imder 
§  550.1303(b),  the  basic  rate  based  on 
the  2087  divisor. 

Section  550.1303(d)  does  not 
currently  address  the  possibility  of  a 
pay  change  in  the  middle  of  a  pay 
period  (e.g.,  a  promotion).  We  are 
amending  §  550.1303(d)  to  provide  that, 
if  a  pay  dhange  occurs  during  the  pay 
period,  the  substituted  hour  must  be 
paid  at  the  appropriate  hourly  rate 
based  on  the  annual  rate  in  effect  at  the 
time  the  hours  were  actually  worked.  In 
other  words,  two  considerations  must  be 
made  when  substituting  irregular  hours 
for  hours  within  the  regidar  schedule. 
Each  substituted  hour  will  be  paid  using 
the  type  of  rate  applicable  to  the  hour 
in  the  regular  tour  for  which 


substitution  is  made — i.e.,  the  rate  based 
on  the  2087  divisor  or  the  rate  based  on 
the  2756  divisor  (using  the  basic  or  the 
overtime  rate,  as  applicable).  If  a  change 
in  the  amount  of  the  annual  rate  of  pay 
occtus  diu-ing  the  pay  period,  the 
substituted  hour  must  be  paid  at  an 
applicable  hourly  rate  based  on  the 
annual  rate  in  effect  when  the  hours 
were  actually  worked. 

Section  550.1305— Treatment  as  Basic 
Pay 

An  agency  asked  that  OPM  clarify  that 
the  basic  pay  identified  in  §  550.1305  is 
not  basic  pay  for  all  purposes.  The 
agency  was  specifically  concerned  that 
we  clarify  that  the  pay  in  question  is  not 
basic  pay  for  pay  retention  piuposes  and 
asked  that  we  also  consi^ier  amending 
the  pay  retention  r^ulations. 

Section  550.1305(a)  provides  that  the 
sum  of  pay  for  regular  nonovertime 
hours  and  the  straight-time  portion  of 
regular  overtime  pay  is  considered  basic 
pay  for  specific  listed  purposes.  Pay 
retention  is  not  one  of  the  listed 
purposes.  Thus,  any  firefighter  pay  for 
overtime  hours  is  not  considered  in 
applying  pay  retention  rules.  Similarly, 
for  firefighters  whose  regular  tour  of 
duty  includes  a  basic  40-hour 
workweek,  pay  for  nonovertime  hours 
beyond  40  in  a  week  (or  80  in  a 
biweekly  pay  period)  is  not  basic  pay  for 
pay  retention  purposes.  (See 
§  550.1305(d).)  For  GS  employees,  the 
pay  retention  provisions  are  applied 
using  the  employee's  aimual  rate  of  pay, 
which  is  not  affected  by  the  type  of 
work  schedule  in  effect. 

We  have  made  a  minor  change  in 
§  550.1305(a)  by  adding  the  word 
"orUy"  to  emphasize  that  this  definition 
of  basic  pay  is  to  be  used  solely  for  the 
listed  purposes.  We  do  not  believe  it  is 
necessary  to  amend  the  pay  retention 
regulations. 

Section  550.1306(a)— Holiday  Pay 

Several  individuals  inquired  about 
the  holiday  pay  entitlements  for 
firefighters  compensated  under  5  U.S.C. 
5545b.  Section  5545b  firefighters  are  not 
covered  by  the  normal  holiday  pay 
rules.  By  law,  they  are  expressly  barred 
fi-om  receiving  holiday  premium  pay  for 
working  on  a  holiday;  instead,  they  are 
paid  at  their  normal  rate.  (See  5  U.S.C. 
5545b(d)(l)  and  5  CFR  550.1306(31)  The 
law  reflects  a  determination  by  Congress 
that  pay  imder  the  special  firefighter 
rules  is  considered  to  be  full 
compensation  for  all  hours  of  work, 
taking  into  account  the  fact  that 
firefi^ters  may  work  at  night  and  on 
Sundays  and  holidays  due  to  the  nature 
of  their  work.  Thus,  a  firefighter  covered 
by  section  5545b  is  not  entiUed  to  paid 
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holiday  time  off  when  not  working  on 
a  holiday.  To  receive  pay  for  hours 
during  a  regular  tour  of  duty  that  fall  on 
a  holiday,  the  firefighter  must  (1) 
perform  work,  (2)  use  accrued  annual  or 
sick  leave  (as  appropriate),  or  (3)  be 
granted  paid  excused  absence  (without 
charge  to  leave)  at  the  agency's 
discretion. 

The  1998  firefighter  pay  law  did  not 
change  the  status  quo  with  respect  to 
pay  for  holidays.  Under  the  pre-1998 
law.  firefighters  with  extended  work 
schedules  received  a  special  type  of 
premium  pay  called  standby  duty  pay 
and,  as  now,  were  barred  from  receiving 
holiday  premium  pay  for  working  on  a 
holiday.  (  See  5  U.S.C.  5545(c)(1)  and  5 
CFR  550.163(a).)  They  were  also  barred 
from  receiving  pay  for  holiday  hours  not 
worked  unless  they  used  annual  or  sick 
leave  or  were  granted  excused  absence 
at  the  agency's  discretion.  (See  56 
Comp.  Gen.  551  and  former  Federal 
Personnel  Manual  Supplement  990-2, 
section  Sl-8b(2)(a)  of  book  550  and 
section  S2-€b(l)  of  book  630.) 

We  are  adding  a  sentence  to 
§  550.1306(a)  to  clarify  that  firefighters 
compensated  under  subpart  M  are  not 
entitled  to  pay  for  not  working  on  a 
holiday  unless  the  agency  approves 
appropriate  paid  leave  or  grants  excused 
absence. 

Section  550.1306(e) — Compensatory 
Time  Off 

An  agency  asked  how  to  apply  the 
compensatory  time  off  provisions  to 
firefighters  compensated  under  5  U.S.C. 
5545b.  Under  5  U.S.C.  5543(a)(2)  and  5 
CFR  550.114(c),  an  agency  may  require 
that  an  FLSA-exempt  employee  be 
compensated  for  irregular  overtime 
work  by  compensatory  time  off,  instead 
of  overtime  pay,  if  the  employee's  rate 
of  basic  pay  exceeds  the  maximum  (step 
10)  rate  for  grade  GS-10.  The  agency 
asked  what  types  of  rates — ^hourly  or 
annual — should  be  used  in  applying  the 
GS-10,  step  10,  rule. 

We  are  adding  a  new  §  550.1306(e)  to 
provide  that  a  firefighter's  annual  rate  of 
basic  pay  must  be  compared  to  the 
annu^  rate  of  basic  pay  for  GS-10,  step 
10.  This  will  ensure  that  section  5545b 
firefighters  are  treated  in  a  manner 
consistent  with  the  treatment  of  other 
ranployees  at  the  same  grade  and  step. 
Since  the  issue  here  deals  with  when  an 
agency  may  require  an  FLSA-exempt 
employee  to  receive  compensatory  time 
off  as  compensation  for  irregular 
overtime  work,  consistent  treatment 
based  on  grade  and  step  would  seem 
appropriate.  (In  contrast,  OPM 
regulations  provide  that  an  FLSA- 
exempt  firefighter's  hourly  overtime 
rate,  derived  using  the  2756-hour  factor. 


is  compared  to  the  GS-10,  step  1,  hourly 
overtime  rate,  derived  using  the  2087- 
hour  factor.  In  this  case,  the  law 
required  the  use  of  hourly  rates.  OPM 
used  the  2087-hour  factor  to  compute 
the  GS-10,  step  1,  rate,  since  the  intent 
of  the  law  was  to  subject  FLSA-exempt 
firefighters  to  the  same  dollar  rate  cap 
as  other  FLSA-exempt  employees.) 

Other  Regulatory  Changes 

In  addition  to  the  above  regulatory 
changes  made  based  on  comments, 
some  additional  changes  are  being  made 
to  address  technical  issues  identified  by 
OPM  staff.  Those  changes  are  described 
below. 

Section  550.1305— Basic  Pay  Treatment 

We  are  revising  §  550.1305(d)  to 
clarify  that  additional  nonovertime  pay 
earned  by  "40+  firefighters"  (i.e.,  those 
compensated  under  §  550.1303(b) 
because  they  have  a  regular  tour  of  dufy 
that  includes  a  basic  40-hour  workweek) 
is  basic  pay  for  purposes  of 
§  410.402(b)(6).  These  "40+  firefighters" 
receive  the  regular  GS  hoiu-ly  rate  for 
their  basic  40-hour  workweek  and  then 
are  paid  the  firefighter  hourly  rate  of 
basic  pay  for  additional  nonovertime 
hours  below  the  53-hour  weekly  (or  106- 
hour  biweekly)  overtime  standard. 
Section  410.402(b)(6)  protects  a 
firefighter's  regular  basic  pay  and 
premium  pay  during  periods  of  agency- 
sanctioned  training. 

We  are  also  revising  §  550.1305(d)  to 
provide  that  additional  nonovertime  pay 
earned  by  "40+  firefighters"  is  basic  pay 
for  piuposes  of  §§  550.105  and  550.106. 
Those  sections  deal  with  the  biweekly 
and  annual  caps  on  premium  pay 
established  by  5  U.S.C.  5547.  These  caps 
limit  the  amount  of  premium  pay  an 
employee  may  receive  when  the 
employee's  "aggregate  rate  of  pay" 
reaches  the  applicable  GS-15,  step  10 
rate.  OPM  regulations  translate 
"aggregate  rate  of  pay"  into  "basic  pay 
and  premium  pay."  Clearly,  the 
additional  nonovertime  pay  received  by 
"40+  firefighters"  (for  the  nonovertime 
hours  beyond  the  basic  40-hour 
workweek)  should  be  included  in  the 
aggregate  rate  of  pay  for  purposes  of 
applying  these  premium  pay  caps. 
Therefore,  we  are  deeming  this  pay  to  be 
"basic  pay"  as  that  term  is  used  in 
§§  550.105  and  550.106.  As  basic  pay,  it 
would  not  be  subject  to  reduction,  but  . 
would  be  included  in  the  aggregate  pay 
used  to  determine  whether  a  firefighter's 
overtime  pay  is  capped. 

In  addition,  there  are  cases  where  24- 
hour  shift  firefighters  have  variable 
workweeks  (e.g.,  a  cycle  of  48-48-72 
hours)  and  may  have  nonovertime  hours 
outside  their  regular  tour  of  duty.  Pay 


for  such  nonovertime  hours  should  also 
be  treated  as  basic  pay  for  the  purpose 
of  applying  the  premium  pay  caps  in 
§§  550.105  and  550.106.  We  have 
revised  §  550.1305(c)  accordingly. 

Section  550.1306(c)— Regulatory 
Citation 

We  are  revising  §  550.1306(c)  to 
correct  an  erroneous  regulatory  citation. 
The  correct  citation  is  to  §  630.210 
instead  of  §631.210. 

Section  550.1308 — Transitional 
Provisions 

We  are  removing  §  550.1308  because 
it  dealt  with  transitional  provisions  that 
have  no  current  application. 

Section  551.411(c)— Meal  Periods 

We  are  amending  §  551.411(c)  to 
clarify  that  all  on-dufy  meal  periods  are 
compensable  hours  of  work  for 
firefighters  paid  under  5  U.S.C.  5545b. 
Current  regulations  dealing  with  sleep 
time  for  employees  covered  by  the  FLSA 
already  state  this  policy.  (See 
§  551.432(f),  which  was  promulgated  in 
a  final  rule  published  at  64  FR  69165  on 
December  10, 1999.  Also,  a  parallel 
change  was  made  in  §  550.112(m)(4).) 
This  change  makes  §  551.411  consistent 
witii  §551.432. 

Section  630.210(c) — Uncommon  Tour  of 
Duty  for  Leave  Purposes 

We  are  revising  §  630.210(c)  to  require 
that  an  uncommon  tour  of  dufy  for 
purposes  of  leave  accrual  and  usage  be 
established  for  "40+  firefighters"  (i.e., 
those  whose  regular  tour  of  dufy 
includes  a  basic  40-hour  workweek). 
The  interim  regulations  already  required 
that  uncommon  tours  be  established  for 
24-hour  shift  firefighters  compensated 
imder  §  550.1303(a).  This  revision 
would  extend  the  requirement  to  all 
firefighters  compensated  under  5  U.S.C. 
5545b.  This  is  consistent  with  agency 
practices.  It  will  ensure  that  "49+ 
firefighters"  are  paid  during  periods  of 
paid  leave  on  the  basis  of  their  regular 
tour  of  dufy. 

Final  Regulations  Published  Previously 

Certain  regulatory  changes  related  to 
firefighter  pay  were  included  in  a  final 
rule  published  on  December  10, 1999 
(64  FR  69165).  Two  of  these  changes 
revised  provisions  in  the  interim 
firefighter  pay  regulations  published  on 
November  23, 1998  (63  FR  64589).  (See 
64  FR  69171.)  Since  those  changes  have 
already  been  made  final  and  are  part  of 
the  current  Code  of  Federal  Regulations, 
this  final  rule  does  not  include  those 
changes.  For  the  benefit  of  the  reader, 
we  provide  below  a  summary 
description  of  the  two  previously 
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published  changes  made  in  the  interim 
regulations: 

1.  We  revised  §  550.707  by  adding  a 
new  paragraph  (b)(5).  This  provided  a 
rule  for  determining  the  weekly  pay 
used  in  computing  severance  pay  for 
firefighters  with  variable  workweeks. 
(The  interim  firefighter  pay  regulations 
had  made  a  similar  change  in 

§  550.707(b),  which  was  revised  as  part 
of  the  December  10. 1999.  final  rule.) 

2.  We  revised  §  551.501(a)(5)  to 
include  a  specific  reference  to 
firefighters  compensated  under  5  U.S.C. 
5545b.  This  provision  deeds  with  the 
fact  that  section  5545b  firefighters  are 
not  subject  to  a  40-hour  weekly 
overtime  standard.  (The  interim 
firefighter  regulations  had  made  a 
similar  change  in  §  551.501(a)(5).  but 
the  December  10, 1999,  final  rule 
included  some  additional  changes  in 
this  paragraph.) 

OiangesinLaw 

Since  publication  of  the  interim 
regulations  on  November  23, 1998,  there 
have  been  two  changes  in  law  related  to 
firefighter  pay.  These  statutory  changes 
do  not  require  changes  in  the 
regulations;  however,  a  brief  description 
of  each  change  is  provided  below  for  the 
reader's  benefit. 

Transitional  Provisions 

On  May  21. 1999.  the  President 
signed  legislation  that  included  a 
technical  amendment  providing  a 
special  one-time  pay  adjustment  for 
certain  firefighters  who  were 
involuntarily  changed  to  a  workweek  of 
60  hours  or  less  before  December  31. 
1999.  (See  section  3032  of  Public  Law 
106-31.)  This  law  amended  the  original 
Federal  Firefighters  Overtime  Pay 
Reform  Act  enacted  on  October  21. 
1998. 

The  1998  firefighter  pay  law  included 
a  special  transitional  provision  (section 
628(f))  under  which  certain  24-hour 
shift  firefighters  with  regular  tours  of 
duty  averaging  60  hoiu-s  or  less  per 
week  would  receive  a  one-time  increase 
in  basic  pay  equal  to  two  GS  step 
increases.  As  required  by  the  law.  this 
transitional  provision  was  applied  on 
the  law's  effective  date  to  firefighters 
who  had  qualifying  work  schedules  on 
that  date.  (See  implementing  regulation 
at  §  550. 1308(a)  in  the  interim  firefighter 
pay  regulations.)  The  law  became 
effective  on  the  first  day  of  the  first  pay 
period  beginning  on  or  after  October  1. 
1998. 

The  1999  technical  amendment 
provided  that  certain  other  firefighters 
could  receive  a  two-step  increase  during 
an  extended  transition  period  ending  on 
December  31. 1999.  To  qualify,  a 


firefighter  had  to  (1)  be  subject  to  5 
U.S.C.  5545b  on  its  effective  date;  (2) 
have  a  regular  tour  of  duty  averaging 
more  than  60  hours  per  week  on  that 
effective  date;  and  (3)  be  involuntarily 
moved  without  a  break  in  service  before 
December  31. 1999.  to  a  regular  tour  of 
duty  averaging  60  hours  or  less  per 
week  (and  not  containing  a  basic  40- 
hour  workweek). 

We  are  not  issuing  any  regulations  to 
implement  the  technical  amendment. 
The  technical  amendment  applied  only 
during  a  transitional  period  that  ended 
on  December  31. 1999.  Agencies  were 
able  to  process  affected  cases  imder  the 
clear  terms  of  the  amendment.  As 
discussed  earlier  in  this  notice,  we  are 
also  removing  the  section  (§  550.1308) 
containing  the  original  regulatory 
transitional  provisions,  since  those 
provisions  have  no  current  application. 

Workers'  Compensation  Benefits 

On  December  21.  2000.  the  President 
signed  legislation  that  included  an 
amendment  to  5  U.S.C.  5545b  dealing 
with  the  computation  of  workers' 
compensation  benefits  for  firefighters 
covered  by  the  section.  The  amendment 
added  a  paragraph  (4)  to  section 
5545b(d).  That  paragraph  reads  as 
follows:  "(d)  Notwithstanding  section 
8114(e)(1),  overtime  pay  for  a  firefighter 
subject  to  this  section  for  hours  in  a 
regular  tour  of  duty  shall  be  included  in 
any  computation  of  pay  under  section 
8114."  The  legislation  further  provided 
that  this  amendment  was  effective  as  if 
it  had  been  enacted  as  part  of  the 
original  Federal  Firefighters  Overtime 
Pay  Reform  Act,  which  was  effective  on 
the  first  day  of  the  first  pay  period 
beginning  on  or  after  October  1. 1998. 
This  amendment  means  that  section 
5545b  firefighters'  overtime  pay  for 
hours  in  their  regular  tour  of  duty  must 
be  used  in  determining  pay  rates  for 
purposes  of  workers'  compensation 
benefits.  The  Department  of  Labor  is 
responsible  for  regulating  and 
administering  the  workers 
compensation  program  for  Federal 
employees.  Therefore,  OPM  is  not 
issuing  any  regulations  on  this  subject. 
(See  FECA  Bulletin  No.  01-08.  April  23, 
2001.  On  the  Internet,  go  to  http:// 
www.dol.gov/dol/esa/pubIic/regs/ 
compliance/owcp/fecacont.htm.) 

E.O.  12866.  Regulatory  Review 

The  Office  of  Management  and  Budget 
has  reviewed  this  rule  in  accordance 
with  Executive  Order  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 


because  they  will  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Parts  410,  550, 
551,  and  630 

Administrative  practice  and 
procedure.  Claims.  Education. 
Government  employees.  Wages. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  adopts  the  interim  rule 
amending  parts  410,  550,  551,  591.  630. 
and  870  of  title  5  of  the  Code  of  Federal 
Regulations,  which  was  published 
November  23.  1998,  at  63  FR  64589.  as 
a  final  rule  with  the  following  changes: 

PART  410— TRAINING 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  4101,  et  seq.;  E.O. 
11348,  3  CFR,  1967  Comp.,  p.  275. 

Subpart  D— Paying  for  Training 

2.  In  §  410.402,  revise  paragraph  (b)(6) 
to  read  as  follows: 

§  41 0.402    Paying  premium  pay. 

***** 

(b)*  *  * 

(6)  Firefighter  overtime  pay.  (i)  A 
firefighter  compensated  under  part  550. 
subpart  M.  of  this  chapter  shall  receive 
basic  pay  and  overtime  pay  for  the 
firefighter's  regular  tour  of  duty  (as 
defined  in  §  550.1302  of  this  chapter)  in 
any  week  in  which  attendance  at 
agency-sanctioned  training  reduces  the 
hours  in  the  firefighter's  regular  tour  of 
duty. 

(ii)  The  special  pay  protection 
provided  by  paragraph  (b)(6)(i)  of  this' 
section  does  not  apply  to  firefighters 
who  voluntarily  participate  in  training 
during  non-duty  horns,  leave  hours,  or 
periods  of  excused  absence.  It  also  does 
not  apply  if  the  firefighter  is  entitled  to 
.  a  greater  amount  of  pay  based  £)n  actual 
work  hours  diu-ing  the  week  in  which 
training  occurs. 


PART  550— PAY  ADMINISTRATION 
(GENERAL) 

Subpart  M— Firefighter  Pay 

3.  Revise  the  authority  citation  for 
subpart  M  of  part  550  to  read  as  follows: 

Authority:  5  U.S.C.  5545b.  5548,  and  5553. 

4.  In  §  550.1302.  revise  the  definition 
of  firefighter  io  read  as  follows: 

S  550.1 302    Definitions. 
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Firefighter  means  an  employee — 

(1)  Whose  regular  tour  of  duty,  as  in 
effect  throughout  the  year,  averages  at 
least  106  hours  per  biweekly  pay  period; 
and 

(2)  Who  is  in  a  position —  v 

(ij  Covered  by  the  General  Schedule 
and  classified  in  the  Fire  Protection  and 
Prevention  Series,  GS-0081.  consistent 
with  standards  published  by  the  Office 
of  Personnel  Management; 

(ii)  In  a  demonstration  project 
established  under  chapter  47  of  title  5. 
United  States  Code,  or  an  alternative 
personnel  system  imder  a  similar 
authority,  which  otherwise  would  be 
covered  by  the  General  Schedule,  and 
which  is  classified  in  the  Fire  Protection 
and  Prevention  Series,  GS-0081, 
consistent  with  standards  published  by 
the  Office  of  Personnel  Management, 
but  only  if  application  of  5  U.S.C.  5545b 
has  not  been  waived;  or 

(iii)  Covered  by  the  General  Schedule 
and  classified  in  the  GS-0099,  General 
Student  Trainee  Series  (as  required  by 
§  213.3202(b)  of  this  chapter),  if  the 
position  otherwise  would  be  classified 
in  the  GS-0081  series. 
***** 

5.  hi  §550.1303,  revise  paragraph  (d) 
to  read  as  follows: 

§  550.1 303    Hourly  rates  of  basic  pay. 

***** 

(d)  ff  a  firefighter  takes  leave  without 
pay  during  his  or  her  regidar  tour  of 
duty,  the  agency  shall  substitute  any 
irregular  hoius  worked  in  the  same 
biweekly  pay  period  for  those  hours  of 
leave  without  pay.  (ff  a  firefighter's 
overtime  pay  is  computed  on  a  weekly 
basis,  the  irregular  hoiu-s  must  be 
worked  in  the  same  administrative 
workweek.)  For  firefighters  whose 
regular  tour  of  duty  includes  a  basic  40- 
hour  workweek,  the  agency  shall  first 
substitute  irregular  hours  for  hours  of 
leave  without  pay  in  the  basic  40-hour 
workweek,  which  are  paid  at  an  hourly 
rate  based  on  the  2087  divisor.  All  other 
substituted  hours  are  paid  at  an  hoiuly 
rate  based  on  the  2^56  divisor,  using  die 
applicable  overtime  rate  for  overtime 
hours.  The  annual  rate  used  to  compute 
any  such  hourly  rate  is  the  annual  rate 
in  effect  at  the  time  the  hour  was 
actually  worked. 

6.  In  §  550.1305,  revise  the  paragraph 
(a)  introductory  text  and  paragraphs  (c) 
and  (d)  to  read  as  follows: 

§  550.1 305    Treatment  as  basic  pay. 

(a)  The  sum  of  pay  for  nonovertime 
hours  that  are  part  of  a  firefighter's 
regular  tour  of  duty  (as  computed  under 
§  550.1303)  and  the  straight-time 
portion  of  overtime  pay  for  hours  in  a 


firefighter's  regular  tour  of  duty  is 
treated  as  basic  pay  only  for  the 
following  purposes: 

****** 

(c)  Pay  for  any  nonovertime  hours 
outside  a  firefighter's  regular  tour  of 
duty  is  computed  using  the  firefighter 
hourly  rate  of  basic  pay  as  provided  in 
§  550.1303(a)  and  (b)(2),  but  that  pay  is 
not  considered  basic  pay  for  any 
purpose,  except  in  appljdng  §§  550.105 
and  550.106. 

(d)  For  firefighters  compensated 
under  §  550.1303(b),  pay  for 
nonovertime  hours  within  the  regular 
tour  of  duty,  but  outside  the  basic  40- 
hour  workweek,  is  basic  pay  only  for  the 
purposes  listed  in  paragraph  (a)  of  this 
section  and  for  the  piupose  of  applying 
§  410.402(b)(6)  of  this  chapter  and 
§§550.105  and  550.106. 
***** 

7.  In  §  550.1306,  amend  paragraph  (c) 
by  removing  "631.210"  and  adding  in 
its  place  "630.210";  and  revise 
paragraph  (a)  and  add  paragraphs  (d) 
and  (e)  to  read  as  follows: 

§550.1306    Relationship  to  other 
entitlements. 

(a)  A  firefighter  who  is  compensated 
under  this  subpart  is  entitled  to 
overtime  pay  as  provided  imder  this 
subpart,  but  may  not  receive  additional 
premium  pay  under  any  other  provision 
of  subchapter  V  of  chapter  55  of  title  5, 
United  States  Code,  including  night  pay, 
Sunday  pay,  holiday  pay,  and 
hazardous  duty  pay.  A  firefighter  is  not 
entitled  to  receive  paid  holiday  time  off 
when  not  working  on  a  holiday,  but  may 
be  allowed  to  use  annual  or  sick  leave, 
as  appropriate,  or  may  be  granted 
excused  absence  at  the  agency's 
discretion. 
***** 

(d)  A  firefighter  compensated  under 
this  subpart  shall  receive  basic  pay  and 
overtime  pay  for  his  or  her  regular  tour 
of  duty  in  any  week  in  which 
attendance  at  agency-sanctioned 
training  reduces  the  hours  in  the 
firefighter's  regular  tour  of  duty,  as 
provided  in  §  410.402(b)(6)  of  this 
chapter. 

(e)  In  applying  the  compensatory  time 
off  provision  in  §  550.114(c),  compare 
the  firefighter's  annual  rate  of  basic  pay 
to  the  annual  rate  of  basic  pay  for  GS- 
10.  step  10. 

§550.1308    [Removed] 

8.  Remove  §  550.1308. 


PART  551— PAY  ADMINISTRATION 
UNDER  THE  FAIR  UVBOR 
STANDARDS  ACT 

9.  The  authority  citation  for  part  551 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5542(c);  Sec.  4{fl  of  the 
Fair  Labor  Standards  Act  of  1938,  as 
amended  by  Pub.  L.  93-259,  88  Stat.  55  (29 
U.S.C.  240f). 

Subpart  D— Hours  of  Work 

10.  In  §  551.411,  revise  paragraph  (c) 
to  read  as  follows: 

§551.411    Workday. 

***** 

(c)  Bona  fide  meal  periods  are  not 
considered  hours  of  work,  except  for  on- 
duty  meal  periods  for  employees 
engaged  in  fire  protection  or  law 
enforcement  activities  who  receive 
compensation  for  overtime  hours  of 
work  under  5  U.S.C.  5545(c)(1)  or  (2)  or 
5545b.  However,  for  employees  engaged 
in  fire  protection  or  law  enforcement 
activities  who  have  periods  of  duty  of 
more  than  24  hours,  on-duty  meal 
periods  may  be  excluded  from  hours  of 
work  by  agreement  between  the 
employer  and  the  employee,  except  as 
provided  in  §  551.432(e)  and  (f). 

PART  630— ABSENCE  AND  LEAVE 

11.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  6311;  §630.301  also 
issued  under  Pub.  L.  103-356, 108  SUl.  3410; 
§630.303  also  issued  under  5  U.S.C.  6133(a); 
§§  630.306  and  630.308  also  issued  under  5 
U.S.C.  6304(d)(3),  Pub.  L.  102-484, 106  Stat. 
2722,  and  Pub.  L.  103^337, 108  Stat.  2663; 
subpart  D  also  issued  under  Pub.  L.  103-329, 
108  Stat.  2423;  §630.501  and  subpart  F  also 
issued  under  E.O.  11228,  30  FR  7739,  3  CFR, 
1974  Comp.,  p.  163;  subpart  G  also  issued 
under  5  U.S.C.  6305;  subpart  H  also  issued 
under  5  U.S.C.  6326;  subpart  I  also  issued 
under  5  U.S.C.  6332,  Pub.  L.  100-566, 102 
Stat.  2834,  and  Pub.  L.  103-103, 107  Stat 
1022;  subpart )  also  issued  under  5  U.S.C. 
6362,  Pub.  L  lOQ-566,  and  Pub.  L.  103-103; 
subpart  K  also  issued  under  Pub.  L.  105-18, 
111  Stat.  158;  subpart  L  also  issued  under  5 
U.S.C.  6387  and  Pub.  L.  103-3, 107  Stat.  23; 
and  subpart  M  also  issued  under  5  U.S.C. 
6391  and  Pub.  L.  102-25, 105  Stat.  92.  - 

Subpart  B — Definittons  and  General 
ProviskNis  for  Annual  and  Sick  Leave 

12.  In  §630.210,  revise  paragraph  (c) 
to  read  as  follows: 

§630.210    Uncommon  tours  of  duty. 

***** 

(c)  An  agency  shall  establish  an 
imcommon  tour  of  duty  for  each 
firefighter  compensated  under  part  550, 
subpart  M.  of  this  chapter.  The 
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uncommon  tour  of  duty  shall 
correspond  directly  to  the  firefighter's 
regular  tour  of  duty,  as  defined  in 
§  550.1302  of  this  chapter,  so  that  each 
firefighter  accrues  and  uses  leave  on  the 
basis  of  that  tour. 

(FR  Doc.  02-7762  Filed  4-1-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  AviatkNi  Administration 

14  CFR  Part  39 

[Dodwl  No.  2002-NM-31-AD;  AnMndnMOt 
39-12694;  AD  2002-06-16] 

Rm2120-AA64 

Airworttilneas  Directives;  Boeing 
Model  767-300  Airplanes  That  Have 
Been  Modified  in  Accordance  wnii 
Supplemental  Type  Certificate 
STC00973WI-D 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTXM:  Final  rule;  request  for 
comments. 

SUNIMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767- 
300  airplanes.  This  action  requires 
removing  each  sidewall-mounted 
reading  light  in  the  attendant  crew  rest 
compartment,  installing  cover  plates  in 
place  of  the  existing  reading  lights, 
removing  each  reading  light  switch,  and 
installing  a  new  reading  Ught  in  place 
of  the  existing  light  switch.  This  action 
is  necessary  to  prevent  contact  between 
the  occupant  of  the  attendant  crew  rest 
compartment  and  the  sidewall-mounted 
reading  lights,  which  could  result  in 
possible  injury  to  the  occupant;  and  to 
prevent  contact  between  various 
flammable  materials  and  the  sidewall- 
mounted  reading  lights,  which  could 
cause  charring  or  melting  of  the  heated 
material,  and  consequent  emission  of 
toxic  or  noxious  gases.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  April  17,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  17, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  3,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 


Attention:  Rules  Docket  No.  2002-NM- 
31-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcoininent@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-31-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  Room  100.  Mid- 
Continent  Airport,  Wichita,  Kansas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  Suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Park,  Aerospace  Engineer,  Airframe 
Branch,  ACE-118W,  FAA,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road.  Room  100.  Mid-Continent 
Airport.  Wichita.  Kansas  67209; 
telephone  (316)  946-4123;  fax  (316) 
946-4407. 

SUPPLEMENTARY  information:  The  FAA 
has  received  information  identifying  an 
unsafe  condition  regarding  certain 
Boeing  Model  767-300  airplanes 
(specifically,  certain  Model  767-333 
airplanes).  The  sidewall-mounted 
reading  lights  in  the  attendant  crew  rest 
compartment  of  those  airplanes  have 
been  modified  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
STC00973WI-D.  A  potential  for  contact 
between  an  occupant  of  the  crew  rest 
compartment  and  the  sidewall-mounted 
reading  lights  exists.  Sustained  contact 
between  the  occupant  and  the  reading 
lights  could  result  in  possible  injury  to 
the  occupant.  Additionally,  inadvertent 
contact  could  also  occin  between 
various  flammable  materials  (e.g.. 
sheets,  blankets,  flightcrew  clothing) 
and  the  sidewall-mounted  reading 
lights.  Such  contact  between  the 
flanunable  materials  and  the  reading 
lights  could  cause  charring  or  melting  of 
the  heated  material  and  consequent 
emission  of  toxic  or  noxious  gases. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-33-0093, 
dated  December  20.  2001.  which 
describes  procedures  for  removing  each 
sidewall-moxmted  reading  light  in  the 
attendant  crew  rest  compartment, 
installing  cover  plates  in  place  of  the 
existing  reading  lights,  removing  each 
reading  light  switch,  and  installLig  a 
new  reading  light  in  place  of  the 
existing  light  switch.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  that  may  be  registered  in  the 
United  States  at  some  time  in  the  futiue, 
this  AD  is  being  issued  to  prevent 
contact  between  the  occupant  of  the 
attendant  crew  rest  compartment  and 
the  sidewall-mounted  reading  lights, 
which  could  result  in  possible  injury  to 
the  occupant;  and  to  prevent  contact  of 
flammable  materials  with  the  sidewall- 
moimted  reading  lights,  which  could 
cause  charring  or  melting  of  heated 
material  and  result  in  the  emission  of 
toxic  or  noxious  gases.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Determination  of  Compliance  Time 

The  Boeing  service  bulletin  specified 
by  this  AD  does  not  recommend  a 
compliance  time.  The  FAA  has 
determined  that  a  compliance  time  of  60 
days  is  appropriate.  We  based  this 
compliance  time  not  only  on  the  degree 
of  urgency  associated  with  addressing 
the  identified  unsafe  condition,  but  on 
the  practical  aspect  of  installing  the 
required  modification,  which  is 
estimated  to  take  only  6  work  hours. 

Cost  Impact 

None  of  the  Model  767-300  airplanes 
affected  by  this  action  are  on  the  U.S. 
Register.  All  airplanes  included  in  the 
applicability  of  this  rule  currently  are 
operated  by  non-U.S.  operators  under 
foreign  registry;  therefore,  they  are  not 
directly  affected  by  this  AD  action. 
However,  the  FAA -considers  that  this 
rule  is  necessary  to  ensure  that  the 
unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject  airplanes 
are  imported  and  placed  on  the  U.S. 
Register  in  the  futiue. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  fiiture,  it  would  require 
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approximately  6  work  horns  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figiues,  the  cost  impact 
of  this  AD  would  be  $1,440  per  airplane. 

Determination  of  Rule's  Efiiective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  bo  adverse  economic 
impact  and  imposes  no  additional 
biuden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportimity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commimications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each-FAA-public  contact 
concerned  vrith  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  2002-NM-r31-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-06-16    Boeing:  Amendment  39-12694. 
Docket  2002-NM-31-AD. 

Applicability:  Model  767-300  airplanes 
that  have  been  modified  in  accordance  with 
Supplemental  Type  Certificate  STC00973WI- 
D;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  contact  between  the  occupant 
of  the  attendant  crew  rest  compartment  and 
the  sidewall-mounted  reading  lights,  which 
could  result  in  possible  injury  to  the 
occupant;  and  to  prevent  contact  between 
various  Oammable  materials  and  the 
sidewall-mounted  reading  lights,  which 
could  cause  charring  or  melting  of  the  heated 
material  and  consequent  emission  of  toxic  or 
noxious  gases;  accomplish  the  following: 

Modification 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  remove  the  existing  reading  lights 
in  the  attendant  crew  rest  compartment  and 
install  cover  plates  in  place  of  the  existing 
reading. lights;'and  remove  the  existing  light 
switches  and  replace  them  with  new  reading 
lights;  per  Boeing  Service  Bulletin  767-33- 
0093,  dated  December  20,  2001. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Wichita 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  767-33-0093. 
dated  December  20,  2001.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA.  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport,  Wichita, 
Kansas;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC. 
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EffiBctive  Date 

(e)  This  amendment  becomes  effective  on 
April  17.  2002. 

Issued  in  Renton,  Washington,  on  March 
21.2002. 

Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  02-7415  Filed  4-1-02;  8:45  am] 

HLUNO  COM  4910-19-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatien  Administration 

14CFRPart39    . 

[Dockal  Ito.  2002-NM-22-AD;  Amendment 
39-12693;  AD  2002-06-151 

RIN2120-AA64 

Airworthiness  Diractives;  Boeing 
Model  777-200  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACnOM:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  777- 
200  and  -300  series  airplanes.  This 
action  requires  replacement  of  the 
switch  guard  on  the  switch  used  to 
control  the  passenger  and/or  therapeutic 
oxygen  system  with  a  new,  improved 
switch  guard.  This  action  is  necessary  to 
prevent  displacement  of  the  passenger/ 
therapeutic  oxygen  switch,  which  could 
result  in  the  unavailability  of 
supplemental/therapeutic  oxygen  and 
possible  incapacitation  of  passengers 
during  flight.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  April  17,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  17, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  3.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
22-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 


the  following  address:  9-aimi- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-22-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Letcher,  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2670;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The 
airplane  manufacturer  has  advised  the 
FAA  that  the  switch  guard  on  the  three- 
position  momentary  switch  used  to 
control  the  gaseous  passenger/ 
theraputic  oxygen  system  is  defective  on 
certain  Boeing  Model  777-200  and  -300 
series  airplanes.  Each  airplane  is 
equipped  with  one  switch  if  the 
airplane  oxygen  system  is  only 
equipped  with  passenger  oxygen,  or  two 
switches  if  the  oxygen  system  includes 
the  optional  therapeutic  oxygen.  The 
switch  or  switches  are  located  on  the  P5 
panel  of  the  flight  deck  and  are  designed 
to  stay  at  the  centered  "NORMAL" 
position,  but  can  be  toggled  to  the 
"RESET"  or  "ON"  position.  Each  switch 
is  prevented  firom  inadvertent  toggling 
out  of  the  "NORMAL"  position  by  a 
protective  guard.  The  manufacturer  has 
advised  us  that  when  the  protective 
guard  is  in  place,  the  switch  can  be 
deflected  slightly  and  put  into  a 
continuous  "RESET"  mode,  due  to  a 
defective  wire  hoop  installed  on  the 
switch  guard.  If  the  passenger  or 
therapeutic  oxygen  switch  are  in 
"RESET"  mode,  and  the  passenger 
oxygen  masks  are  deployed,  the  oxygen 
flow  control  imits  which  regulate  the 
flow  of  oxygen  from  the  supply 
cylinders  into  the  passenger  masks  may 
not  open  to  deliver  supplemental 
oxygen  to  the  passengers.  This 
condition,  if  not  corrected,  could  result 
in  possible  incapacitation  of  passengers 
during  flight. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  777- 
35A0010,  dated  October  4,  2001,  which 
describes  procediu«8  for  replacement  of 
the  switch  guard  on  the  switch  used  to 
control  the  passenger  and/or  therapeutic 
oxygen  module  asselhblies  with  a  new. 
improved  switch  guard,  and  changing 
the  part  number  on  the  module 
assembly.  The  service  biUletin  also 
describes  procediues  for  doing  a 
functional  test  if  the  module  assemblies 
are  removed  and  the  wiring  is  v, 

disconnected  before  replacing  the 
switch  guard.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of  the 
Rule 

.Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  displacement  of  the  passenger/ 
therapeutic  oxygen  switch,  which  could 
result  in  the  unavailability  of 
supplemental/therapeutic  oxygen  and 
possible  incapacitation  of  passengers 
during  flight.  This  AD  requires 
replacement  of  the  switch  guard  on  the 
switch  used  to  control  the  passenger 
and/or  therapeutic  oxygen  module 
assemblies  with  a  new,  improved  switch 
guard.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  biUletin  described  previously, 
except  as  discussed  below. 

Difference  Between  This  AD  and  the 
Alert  Service  Bulletin 

The  service  bidletin  recommends 
accomplishment  of  the  actions  as  soon 
as  manpower  and  materials  are 
available,  but  the  FAA  has  determined 
that  a  90-day  compliance  time  is 
necessary  to  address  the  identified 
unsafe  condition  in  a  timely  manner.  In 
developing  an  appropriate  compliance 
time  for  this  AD,  the  FAA  considered 
not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the  actions.  In 
light  of  all  of  these  factors,  the  FAA' 
finds  a  90-day  compliance  time  for 
completion  of  the  actions  to  be 
warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 
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Cost  Impact 

None  of  the  Model  777-200  and  -300 
series  airplanes  affected  by  this  action 
are  on  the  U.S.  Register.  All  airplanes 
included  in  the  applicability  of  this  rule 
currently  are  operated  by  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directiy  affected 
by  this  AD  action.  However,  Xhe  FAA 
considers  that  this  rule  is  necessary  to 
ensiu«  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  futiu«,  it  would  require 
approximately  1  work  hour  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  $60  per  work  hoxu. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  would  be  $60  per  airplane. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currentiy  on  the 
U.S.  Register,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  prior  notice  and  public 
procedures  hereon  are  unnecessary  and 
the  amendment  may  be  made  effective 
in  less  than  30  days  after  publication  in 
the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  nimiber 
and  be  submitted  in  triplicate  to  the 
address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 


Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-22-AD."  The 
postcard  will  be  date  stamped  and 
retmned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  rriationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  TTierefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment  ^ 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-06-15    Boeing:  Amendment  39-12693. 
Docket  2002-NM-22-AD. 

Applicability:  Model  777-200  and  -300 
series  airplanes,  as  listed  in  Boeing  Alert 
Service  Bulletin  777-35A0010,  dated  October 
4,  2001;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afi'ected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  displacement  of  the  passenger/ 
therapeutic  oxygen  switch,  which  could 
result  in  the  unavailability  of  supplemental/ 
therapeutic  oxygen  and  possible 
incapacitation  of  passengers  during  flight, 
accomplish  the  following: 

Replacement 

(a)  Within  90  days  after  the  effective  date 
of  this  AD:  R^lace  the  switch  guard  on  the 
switch  used  to  control  the  passenger  and/or 
therapeutic  oxygen  module  assemblies,  as 
applicable  (including  changing  the  part 
number  on  the  module  assembly,  or  a 
functional  test,  as  applicable),  with  a  new, 
improved  switch  guard  per  Figure  1  or  Figure 
2.  as  applicable,  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
777-35A(K)10,  dated  October  4.  2001. 

Spares 

(b)  As  of  the  effective  date  of  this  AD.  no 
one  may  install  on  any  airplane  a  switch 
guard  that  has  a  part  number  listed  in  the 
"Existing  Part  Number"  column  of  Paragraph 
2.E.  of  Boeing  Alert  Service  Bulletin  777- 
35A0010.  dated  October  4.  2001. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  tliis  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 
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Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  777- 
35A0010,  dated  October  4,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707. 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  IX. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
April  17.  2002. 

Issued  in  Renton,  Washington,  on  March 
21.  2002. 

Kaiene  C.  Yanamura, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  02-7414  Filed  4-1-02;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  2001-NM-121-AD;  Amendment 
39-12692;  AD  2002-0fr-14] 

RIN  2120-AA64 

Airwortliin^ss  Directives;  McDonnell 
Douglas  Model  DC-10-10,  -10F,  -15, 
-30,  -30F  (KC-10A  and  KDC-10),  -40, 
and  -40F  Series  Airplanes;  and  Model 
MD-10-10F  and  MD-10-30F  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10-10,  -lOF.  -15, 
-30.  -30F  (KC-lOA  and  KDC-10).  -40. 
and  -40F  series  airplanes;  and  Model 
MI>-10-10F  and  MD-10-30F  series 
airplanes.  This  action  requires  an 
inspection  of  the  parallel  power  feeder 
cables  of  the  number  2  generator  for 
chafing  or  structure  damage; 
repositioning  of  the  cables;  and  repair, 
if  necessary.  This  action  is  necessary  to 
prevent  wire  chafing  of  the  parallel 
power  fieeder  cables  of  the  number  2 


generator,  which,  if  not  corrected,  could 
result  in  electrical  arcing  and  damage  to 
adjacent  structure,  and  consequent 
smoke  and/or  fire  in  the  aft  door  panel 
area.  This  action  is  intended  to  address 
the  identified  unsafe  condition. 
DATES:  Effective  May  7.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  7, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Bouleveird.  Long  Beach, 
California  90846.  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D80O-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA.  Los  Angeles 
Aircraft  Certification  Office.  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Natalie  Phan-Tran,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood.  California 
90712-4137;  telephone  (562)  627-5343; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  McDonnell  Douglas 
Model  DC-10-10,  -lOF,  -15,  -30.  -30F 
(KC-lOA  and  KDC-10).  ^0.  and  -40F 
series  airplanes;  and  Model  MD-10-lOF 
and  MD-10-30F  series  airplanes  was 
published  in  the  Federal  Register  on 
January  4,  2002  (67  FR  550).  That  action 
proposed  to  require  an  inspection  of  the 
parallel  power  feeder  cables  of  the 
number  2  generator  for  chafing  or 
structure  damage;  repositioning  of  the 
cables;  and  repair,  if  necessary. 

Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  231  Model 
DC-1 0-1 0,  -1  OF,  -1 5 ,  -30,  -30F  (KC- 
lOA  and  KDC-10),  -40,  and  -40F  series 
airplanes;  and  Model  MD-10-lOF  and 
MD-10-30F  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  157  airplanes  of 
U.S.  remstry  will  be  affected  by  this  AD. 

U  win  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  inspection 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $9,420,  or  $60  per 
airplane. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
repositioning  of  cables,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$646  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
repositioning  of  cables  required  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$120,262,  or  $766  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futvu«  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figiu-es  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
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Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit)m  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

rit  of  Subjects  in  14  CFR  Part  39 
Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

j     Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-06-14    McDonnell  Douglas: 

Amendment  39-12692.  Docket  2001- 
NM-121-AD. 

Applicability:  Model  DC-10-10.  -lOF,  -15. 
-30,  -30F  (KC-lOA  and  KDC-10).  -40.  and 
— 40F  series  airplanes;  and  Model  MD-10- 
lOF  and  MD-10-30F  series  airplanes; 
certificated  in  any  category;  as  identified  in 
Boeing  Alert  Service  Bulletin  DC10-24A170. 
Revision  01.  dated  September  25.  2001. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eUminated.  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  wire  chafing  of  the  parallel 
power  feeder  cables  of  the  number  2 
generator,  which,  if  not  corrected,  could 
result  in  electrical  arcing  and  damage  to 
adjacent  structure,  and  consequent  smoke 
and/or  fire  in  the  aft  door  panel  area, 
accomplish  the  following: 

Inspection  and  FoUow-On  Actions 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  do  a  one-time  general  visual 
inspection  of  the  parallel  power  feeder  cables 


of  the  ntimber  2  generator  for  chafing  or 
structure  damage,  per  Boeing  Alert  Service 
Bulletin  DC10-24A170,  Revision  01.  dated 
September  25,  2001. 

(1)  Condition  1.  If  no  chafing  or  structure 
damage  is  found:  At  the  next  scheduled 
maintenance  visit,  but  no  later  than  6  months 
after  the  effective  date  of  this  AD,  reposition 
the  cables  per  the  alert  service  bulletin. 

(2)  Condition  2.  If  any  chafing  or  structure 
damage  is  found:  Prior  to  further  flight,  repair 
the  cable  and  damaged  adjacent  structure,  as 
applicable,  and  reposition  the  cables,  per  the 
alert  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  DClO- 
24A170,  Revision  01.  dated  September  25. 
2001.  Thjs  incorporation  by  reference  was 
approved"by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Data  and  Service  Management. 
Dept.  C1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700,  Washington. 
DC. 

Efifective  Date 

(e)  This  amendment  becomes  effective  on 
May  7,  2002. 


Issued  in  Renton.  Washington,  on  March 
21.  2002. 

Kaiene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-7413  Filed  4-1-02;  8:45  am] 

BILUNG  CODE  4810-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  r4o.  2000-NM-400-AD;  Amendment 
39-1 2691 ;  AD  2002-06-1 3] 

RIN  2120-AA64 

Alrworttiiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Airplanes 

agency:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  certain  McDonnell 
Douglas  MD-90-30  airplanes.  This 
action  requires  inspection  of  the  power 
feeder  cables  on  the  left  and  right  side 
of  the  aft  cargo  compartment  between 
certain  stations  for  minimum  clearance 
from  the  adjacent  structure  and  for  the 
presence  of  a  grommet  in  the  lightening 
hole  through  the  floor  cusp,  and 
corrective  actions,  if  necessary.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  correct 
inadequate  clearance  of  the  power 
feeder  cables  on  the  left  and  right  side 
of  the  aft  cargo  compartment,  the  lack  of 
a  grommet  in  the  lightening  hole 
through  the  floor  cusp,  and  improper 
installation  of  the  cabin  sidewall  grill 
during  production.  These  conditions 
could  lead  to  chafing  of  the  power 
feeder  cables,  resulting  in  electrical 
arcing  and  possibly  in  a  fire  in  the  cargo 
compartment  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  May  7.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  7, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group.  Long  Beach  Division,  3855 
Lakewood  Boulevard,  L.ong  Beach^ 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
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further  flight,  perform  the  actions  described        Effiective  Date 


International  Branch,  ANM-116,  FAA, 
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Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramoimt  Boulevard,  Lakewood, 
California:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Mabuni,  Senior  Aerospace 
Engineer,  Systems  and  Equipment 
Branch.  ANM-130L,  FAA,  Los  Angeles 
Aircraft  Certification  Office.  3960 
Paramoimt  Boulevard,  Lakewood, 
California  90712^137;  telephone  (562) 
627-5341;  fax  (562)  627-5210. 
SUPPlfMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  MD-90-30  airplanes  was 
published  in  the  Federal  Register  on 
January  4,  2002  (67  FR  534).  That  action 
proposed  to  require  inspection  of  the 
power  feeder  cables  on  the  left  and  right 
sides  of  the  aft  cargo  compartment 
between  certain  stations  for  minimiun 
clearance  from  the  adjacent  structure, 
and  for  the  presence  of  a  grommet  in  the 
lightening  hole  through  the  floor  cusp, 
and  corrective  actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  16 
McDonnell  Douglas  Model  MD-90-30 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
14  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $840,  or  $60  per 
airplane. 

The  cost  impact  figiire  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted. 
However,  the  FAA  has  been  advised 
that  manufacturer  warranty  remedies 


are  available  for  labor  costs  associated 
with  accomplishing  the  actions  required 
by  this  proposed  AD.  Therefore,  the 
futiu«  economic  cost  impact  of  this  nile 
on  U.S.  operators  may  be  less  than  the 
cost  impact  figure  indicated  above.  The 
cost  impact  figiues  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typi«dly  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a  '  ' 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


2002-06-13    McDonnell  Douglas: 

Amendment  39-12691.  Docket  2000- 
NM-400-AD. 

Applicability:  Model  MD-90-30  airplanes, 
as  listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD9O-24A025,  Revision  01.  dated 
lanuary  11,  2000;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  inadequate  clearance 
of  the  power  feeder  cables  on  the  left  and 
right  side  of  the  aft  cargo  compartment,  the 
lack  of  a  grommet  in  the  lightening  hole 
through  the  floor  cusp,  and  improper 
installation  of  the  cabin  sidewall  grill,  which 
could  lead  to  chafing  of  the  power  feeder 
cables,  resulting  in  electrical  arcing  and 
possibly  in  a  fire  in  the  cargo  compartment 
of  the  airplane,  accomplish  the  following: 

Inspection 

(a)  Within  one  year  after  the  effiective  date 
of  this  AD:  Perform  a  general  visual 
inspection  of  the  power  feeder  cable 
installation  on  the  left  and  right  sides  of  the 
aft  cargo  compartment  between  stations 
Y=1344.000  and  ¥=1364.000  for  minimum 
clearance  between  the  power  feeder  cables 
and  the  adjacent  structure,  and  for  grommet 
installation,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MD90- 
24A025,  Revision  01,  dated  January  11,  2000. 
If  the  inspection  reveals  that  adequate 
clearance  exists  and  a  gronmiet  is  installed, 
no  further  action  is  required. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  imder  normally 
available  lighting  conditions  such  as 
daylight,  iiangar  lighting,  flashlight,  or  drop- 
li^t,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Note  3:  Inspections  and  repairs 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MD90-24-025. 
dated  July  31, 1996,  are  considered 
acceptable  for  compliance  with  the 
applicable  actions  specified  in  this 
amendment. 

Corrective  Action 

(b)  Subsequent  to  the  inspection  required 
by  paragraph  (a)  of  this  AD,  and  prior  to 
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further  flight,  perform  the  actions  described 
in  paragraph  (b)(1),  (b)(2),  (b)(3),  or  (b)(4)  of 
this  AD,  as  applicable,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD90-24A025,  Revision  01,  dated  January 
11,  2000. 

(1)  If  minimum  clearance  exists  between 
the  power  feeder  cables  and  the  adjacent 
structure,  and  if  a  grommet  is  not  installed: 
Install  a  grommet. 

(2)  If  minimum  clearance  does  not  exist 
and  if  a  grommet  is  installed:  Conduct  a 
general  visual  inspection  of  the  power  feeder 
cables  for  damage,  repair  any  damaged  cable, 
and  re-position  the  cables  inboard  to  achieve 
minimum  clearance. 

(3)  If  minimum  clearance  does  not  exist 
and  if  a  grommet  is  not  installed:  Conduct  a 
general  visual  inspection  of  the  power  feeder 
cables  for  damage,  repair  any  damaged  cable, 
install  a  grommet,  and  re-position  the  cables 
inboard  to  achieve  minimum  clearance. 

(4)  If  minimum  clearance  cannot  be 
achieved  or  a  "hard-riding"  condition  exists: 
Conduct  a  general  visual  inspection  of  the 
power  feeder  cables  for  damage;  repair  any 
damaged  cable;  fabricate  trim;  install  a 
grommet,  if  necessary;  position  power  feeder 
cables  to  achieve  the  minimum  clearance; 
and  modify  the  retainer  assembly  of  the  cabin 
sidewall  grill. 

rtemative  Methods  of  Compliance 
(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
racistence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD90-24A025.  Revision  01,  dated 
January  11,  2000.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Data  and  Service  Management, 
Dept.  C1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 


Effective  Date 

(f)  This  amendment  becomes  effective  on 
May  7.  2002. 

Issued  in  Renton,  Washington,  on  March 
21,  2002. 

Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senrice. 

[FR  Doc.  02-7412  Filed  4-1-02;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-335-AD;  Amendment 
39-12690;  AD  2002-0&-12] 

RIN  2120-AA64 

Airworttiiness  Directh^es;  Dassault 
Model  Mystere-Falcon  50  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Dassault  Model 
Mystere-Falcon  50  series  airplanes,  that 
requires  repetitive  tests  of  double-skin 
feeder  tanks  for  fuel  leaks,  and 
corrective  actions,  if  necessary.  It  also 
requires  modification  of  seals  in  the 
feeder  tanks,  which  terminates  the 
repetitive  leak  tests.  This  amendment  is 
prompted  by.  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  fuel  leaks  from  the 
feeder  tanks,  which  could  result  in  fuel 
vapors  in  the  cabin  that  could  come  into 
contact  with  ignition  soxu-ces.  The 
actions  are  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  May  7,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  7, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fit)m  Dassauh  Falcon  Jet,  P.O.  Box  2000, 
South  Hackensack,  New  Jersey  07606. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
RiUes  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 


International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Dassault 
Model  Mystere-Falcon  50  series 
airplanes  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
January  2,  2002  (67  FR  33).  That  action' 
proposed  to  require  repetitive  tests  of 
double-skin  feeder  tanks  for  fuel  leaks, 
and  corrective  actions,  if  necessary.  It 
also  proposed  to  require  modification  of 
seals  in  the  feeder  tanks,  which  would 
have  terminated  the  repetitive  leak  tests. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  46  Model 
Mystere-Falcon  50  series  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  8  work 
hotu-S  per  airplane  to  accomplish  the 
required  leak  tests,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
required  leak  tests  on  U.S.  operators  is 
estimated  to  be  $22,080,  or  $480  per 
airplane  per  test. 

The  FAA  estimates  that  it  will  take 
approximately  50  work  hoiu-s  per 
airplane  to  rework  the  seals  in  the 
feeder  tanks,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  The  required 
parts  will  be  provided  at  no  charge  to 
the  operator.  Based  on  these  figures,  the 
cost  impact  of  reworking  the  seals  on 
U.S.  operators  is  estimated  to  be 
$138,000,  or  $3,000  per  airplane. 

The  cost  impact  figiu-es  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  woiUd  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
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incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
.will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

f  39.1 3    [Ainendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


2002-0ft-12    DasMuh  Aviation: 

Amendment  39-12690.  Docket  2000- 

NM-335-AD. 
Applicability:  Model  Mystere-Falcon  50 
series  airplanes,  certificated  in  any  category, 
serial  numbers  222  to  286  inclusive.  288. 
290.  and  291. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  l)een 
modified,  altered,  or  repaired  in  the  area 


subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leaks  from  the  feeder  tanks, 
which  could  result  in  fuel  vapors  in  the  cabin 
that  could  come  into  contact  with  ignition 
sources,  accomplish  the  following: 

Leak  Testing 

(a)  Within  7  months  after  the  effective  date 
of  this  AD:  Perform  a  feeder  tank  leak  test  by 
sampling  at  the  drain  ports  of  frames  29  and 
31,  in  accordance  vrith  Work  Card  No.  686.3/ 
1  of  the  Dassault  Falcon  50  Maintenance 
Manual.  Revision  07.  dated  August  2001. 
Repeat  the  leak  test  at  intervals  not  to  exceed 
13  months,  until  accomplishment  of 
paragraph  (c)  of  this  AD. 

Corrective  Action 

(b)  If  the  feeder  tank  leak  test  indicates  that 
a  leak  is  present:  Prior  to  further  flight,  renew 
the  seal,  in  accordance  with  Work  Card  No. 
686.4/1  of  the  Dassault  Falcon  50 
Maintenance  Manual,  Revision  07,  dated 
August  2001. 

Modification 

(c)  Within  78  months  since  the  date  of 
manufacture  of  the  airplane:  Rework  the  seals 
of  the  double-skin  feeder  tanks  at  frames  28 
and  31,  in  accordance  with  Dassault  Service 
Bulletin  F50-328,  dated  May  31,  2000. 
Accomplishment  of  the  rework  terminates 
the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Manager.  International 
Branch.  ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  modification  shall  be  done  in 
accordance  with  Dassault  Service  Bulletin 


F50-328.  dated  May  31.  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Dassault  Falcon  Jet.  P.O.  Box  2000.  South 
Hackensack,  New  )ersey  07606.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700.  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-163- 
030(B).  dated  April  19,  2000.       . 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
May  7.  2002. 

Issued  in  Renton,  Washington,  on  March 
21.2002. 

Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircmft  Certification  Service. 
[FR  Doc.  02-7411  Filed  4-1-02;  8:45  am) 
aiLUNQ  cooe  4eio-i3-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-195-AD;  Amendment 
39-12689;  AD  2002-06-11] 

BIN  2120-AA64 

Airworthiness  Directh^es;  McDonnell 
Douglas  Model  MD-90-^  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 

action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-9a-30  airplanes, 
that  requires  replacement  of  the  existing 
strake  feed-thru  and  internal  electrical 
coimectors  with  new,  moisture-resistant 
connectors.  This  action  is  necessary  to 
prevent  moisture  from  entering  the 
strake  feed-thru  and  internal  electrical 
connectors,  which  could  lead  to 
electrical  arcing  and  a  consequent  fire  in 
the  electrical  and  electronic  (E/E) 
compartment  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  May  7,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  7, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
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Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramoxmt  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Mabuni,  Senior  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5341;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-90-30  airplanes 
was  published  in  the  Federal  Register 
on  January  4,  2002  (67  FR  537).  That 
action  proposed  to  require  replacement 
of  the  existing  strake  feed-thru  and 
internal  electrical  connectors  with  new, 
moisttire-resistant  connectors. 

Ilomments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
conunents  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

I   The  FAA  has  detennined  that  air 
^ety  and  the  public  interest  require  the 
.  adoption  of  the  rule  as  proposed. 

Cost  Impact 

L There  are  approximately  99 
cDonnell  Douglas  Model  MD-90-30 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
25  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  14  work  hours  per 
airplane  to  accomplish  the  required 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  are  available  at  no  charge  from  the 
manufacttuer.  Based  on  these  figiues, 
the  cost  impact  of  the  requirements  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $21,000,  or  $840  per  airplane. 
The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 


action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted. 
However,  the  FAA  has  been  advised 
that  manufacturer  warranty  remedies 
are  available  for  labor  costs  associated 
with  accomplishing  the  actions  required 
by  this  AD.  Therefore,  the  future 
economic  cost  impact  of  this  rule  on 
U.S.  operators  may  be  less  than  the  cost 
impact  figure  indicated  above.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govermnent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  vjirious 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Rogatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy    - 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-06-11     McDonnell  Douglas: 

Amendment  39-12689.  Docket  2000- 
NM-195-AD. 

Applicability:  Model  MD-90-30  airplanes, 
certificated  in  any  category;  as  listed  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD90-30A017,  Revision  02,  dated 
September  26,  2000. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  moisture  from  entering  the 
strake  feed-thru  and  internal  electrical 
connectors,  which  could  lead  to  electrical 
arcing  and  a  consequent  fire  in  the  electrical 
and  electronic  (E/E)  compartment  of  the 
airplane,  accomplish  the  following: 

Replacement 

(a)  Within  one  year  after  the  effective  date 
of  this  AD:  Replace  the  existing  strake  feed- 
thru  and  internal  wirs  connectors  with  new 
connectors,  in  accordance  with  McDonnell 
Etouglas  Alert  Service  Bulletin  MD90- 
30A017,  Revision  02,  dated  September  26, 
2000. 

Note  2:  Replacements  accomplished  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD90-30A017.  Revision  01,  dated 
April  3,  2000,  or  original  issue,  dated  August 
12, 1998,  are  considered  acceptable  for 
compliance  with  the  applicable  action 
specified  in  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  OfBce  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
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of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  RefiBrence 

(d)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD90-30A017,  Revision  02.  dated 
September  26,  2000.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  m  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Data  and  Service  Management, 
Dept.  C1-L5A4D800-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Land  Avenue.  SW..  Renton, 
Washington;  at  the  FAA,  Los  Angeles  Aircraft 
Certi&cation  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

EflactiveDate 

(e)  This  amendment  becomes  effective  on 
May  7,  2002. 

Issued  in  Renton,  Washington,  on  March 
21,  2002. 

Kalene  C.  Yanamora, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-7410  Filed  4-1-02;  8:45  am) 
BNJJNQ  COM  4t1»-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admintotratlon 

14  CFR  Part  71 

[Airspace  Dodwt  No.  01-AGL-01] 

Modification  of  Claaa  D  Airapace; 
Rocfcford,  IL;  Modification  of  Claaa  E 
Airapace;  Rocfcford,  H. 

agency:  Federal  Aviation 
Administration  (FAA),  EK3T. 

action:  Final  rule. 

SUMMARY:  This  action  modifies  Class  D 
airspace  at  Rockfbrd,  IL,  and  modifies 
Class  E  airspace  at  Rockford,  IL.  Area 
Navigation  (RNAV)  Standard  Instnmient 
Approach  Procedures  (SIAPS)  have 
been  developed  for  Greater  Rockfbrd 
Airport.  Controlled  airspace  extending 
upward  firom  700  feet  or  more  above  the 
surfece  of  the  earth  is  needed  to  contain 
aircraft  executing  these  approaches. 
This  action  increases  the  radius  of  the 
existing  Class  D  and  Class  E  airspace  for 
Greater  Rockford  Airport. 
EFFECTIVE  DATE:  0901  UTC,  June  13, 
2002. 

FOR  FURTHER  MFORMATION  CONTACT: 
Denis  C.  Btirke.  Air  Traffic  Division. 


Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPl^MENTARY  INFORMATION: 

History 

On  Monday.  January  7,  2002,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  D  airspace  and  Class  E 
airspace  at  Rockford.  IL  (67  FR  703). 
The  proposal  was  to  modify  controlled 
airspace  extending  upward  from  700 
feet  above  the  siuface  of  the  earth  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  D  airspace 
designations  are  published  in  paragraph 
5000,  and  Class  E  airspace  areas 
extending  upward  from  700  feet  above 
the  stuface  of  the  earth  are  published  in 
paragraph  6005.  of  FAA  Order  7400.9J 
dated  August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  D  airspace  at  Rockford, 
IL,  and  Class  E  airspace  at  Rockford,  IL, 
to  accommodate  aircraft  executing 
instrument  flight  procedures  into  and 
out  of  Greater  Rodrford  Airport.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b<xiy  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation— (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  sigmficant  economic  impact  on  a 
sutetantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 


List  of  Suli|ect8  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.0. 10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  5000    Class  D  airspace. 


AGLIL    Rockfbrd,  IL  [Revised] 

Greater  Rockford  Airport,  IL 

(Ut.  42''11'43'  N.,  long.  89°05'50'  W.) 
Greater  Rockford  ILS  localizer 

(Lat.  42''12'36'  N.,  long.  89°05'17"  W.) 
GILMYLOM 

(Lat.  42*^52-  N.,  long.  89'W55' W.) 

That  airspace  extending  upward  from  the 
siuiace  of  the  earth  to  and  including  3,200 
feet  MSL  within  a  4.6-mile  radius  of  the 
Greater  Rockford  Airport  and  within  1.8 
miles  each  side  of  the  Greater  Rockford 
Runway  36  ILS  localizer  course,  extending 
south  from  the  4.6-mile  radius  to  the  GILMY 
LOM. 


Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  Feet  or  more 
above  the  surface  of  the  earth. 


AGLIL E5    Rockford. n. ptevised] 

Greater  Roclcford  Airport,  IL 

(Lat.  42»11'43'  N.,  long.  89»05'50"  W.) 
GILMYLOM 

(Lat.  42"06'52-  N.,  long.  89»05'55' W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.1-mJle 
radius  of  the  Greater  Rockford  Airport  and 
within  7  miles  east  and  4.4  miles  west  of  the 
Greatra-  Rockford  ILS  localizer  south  course, 
extending  from  the  airport  to  10.4  miles 
south  of  the  GILMY  LOM. 
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{Issued  in  Des  Plaines,  Illinois  on  March  15. 
2002. 

Nancy  B.  Shelton. 

^4anager,  Air  Traffic  Division,  Great  Lakes 
Region. 
(FR  Doc.  02-7858  Filed  4-1-02;  8:45  am] 

eaJJNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
FMeral  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AGL-08] 

Modification  of  Class  E  Airspace; 
Frankfort,  Ml 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Frankfort,  MI.  A  VHF 
Omnidirectional  Range-A  (VOR-A) 
Standard  Instrument  Approach 
Procediu«  (SLAP)  has  been  developed 
for  Frankfort  Dow  Memorial  Field, 
Frankfort,  MI.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  is  needed  to 
contain  aircraft  executing  this  approach. 
This  action  adds  an  extension  to  the 
existing  Class  E  airspace  for  Frankfort 
Dow  Memorial  Field  Airport. 
EFFECTIVE  DATE:  0901  UTC,  June  13, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (845)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

I  On  Monday,  Jainuary  7,  2002,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Frankfort,  MI 
(67  FR  705).  The  proposal  was  to  modify 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
portions  of  the  terminal  operations  and 
while  transmitting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005,  of  FAA 
Order  7400.9J  dated  August  31,  2001, 


and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Frankfort, 
MI,  to  accommodate  aircraft  executing 
instrument  flight  procedures  into  and 
out  of  Frankfort  Dow  Memorial  Field 
Airport.  The  area  wiU  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this,  proposed 
regulation — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "sigmficant 
rule"  under  DOT  Regidatory  Policies 
and  Procediu^s  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air) 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40103.  4ail3, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  E5    Franldbrd,  MI  (Revised] 

Frankfort  Dow  Memorial  Field  Airport,  MI 

(Ut.  44°37'30''  N.,  long.  86°12'02'W.) 
Manistee  VOR/DME 
(Lat.  44°16'14'N.,  long.  86°15'14"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Frankfort  Dow  Memorial  Field 
Airport,  and  within  2  miles  each  side  of  the 
Manistee  VOR/DME  006°  radial  extending 
from  the  6.4  mile  radius  to  9.8  miles  south 
of  the  airport. 


Issued  in  Des  Plaines,  Illinois,  on  March 
15.  2002. 

Nancy  B.  Sbelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 
[FR  Doc.  02-7856  Filed  4-1-02;  8:45  am] 

BILLING  C006  4910-1»-li 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  01-AGL-07] 

Modification  Of  Class  E  Airspace; 
Bralnerd,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  modifies  Class  E 
airspace  at  Brainerd,  MN.  An  Area 
Navigation  (RNAV)  Standard  Instnunent 
Approach  Procedure  (SLAP)  has  been 
developed  for  Brainerd-Crow  Wing 
Coimty  Regional  Airport.  Confrolled  ■ 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
increases  the  radius  of  the  existing 
controlled  airspace  for  Brainerd-Crow 
Wing  County  Regional  Airport. 
EFFECTIVE  DATE:  0901  UTC,  June  13, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday,  January  16,  2002,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  A  airspace  at  Brainerd, 
MN  (67  FR  2150).  The  proposal  was  to 


V 
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modify  controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
of  the  earth  to  contain  Instnunent  Flight 
Rules  (IFR)  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No.  comments  objecting  to  the  proposals 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  fit)m  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.91  dated  August  31,  2001. 
and  effective  September  16.  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  docimient  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Brainerd. 
MN,  to  accommodate  aircraft  executing 
instrument  flight  procedures  into  and 
out  of  Brainerd-Crow  County  Regional 
Airport.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854.  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001.  and  effective 
September  16,  2001.  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  Feet  or  more 
above  the  surface  of  the  earih. 


AGL  MN  ES    Brainerd.  MN  (Revised] 
Brainerd-Crow  County  Regional  Airport,  MN 
(Lat.  46°23'52'TM.,  long.  94°08'14'W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.9-miie 
radius  of  the  Brainerd-Crow  County  Regional 
Airport,  Brainerd,  MN. 
***** 

Issued  in  Des  Plaines,  Illinois,  on  March 
15,  2002. 

Nancy  B.  Shelton, 

Manager.  Air  Traffic  Division,  Great  Lake 
Region. 
[FR  Doc.  02-7855  Filed  4-1-02;  8:45  am] 

BNJJNO  COOE  4«10-13-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Servics 

19  CFR  Part  181 

[T.D.  02-15] 
RIN  1515-A008 

North  Amsrican  Free  Trade  Agreement 

AGENCY:  U.S.  Customs  Service, 

Department  of  the  Treasury. 

ACnOW:  Final  rule. 

summary:  This  document  sets  forth 
amendments  to  the  Customs  Regulations 
that  implement  the  preferential  tariff 
treatment  and  other  Customs-related 
provisions  of  the  North  American  Free 
Trade  Agreement  (NAFTA)  entered  into 
by  the  United  States,  Canada  and 
Mexico.  The  amendments  involve 
technical  rectifications  and  other 
conforming  changes  to  reflect 
amendments  to  the  NAFTA  uniform 
regulations  agreed  upon  by  the  three 
NAFTA  parties  and  to  reflect  changes  to 


the  Harmonized  Tariff  Schedule  of  the 

United  States. 

EFFECTIVE  DATE:  These  amendments  are 

effective  April  1.2002. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

Valentine,  International  Agreements 

Staff,  Office  of  Regulations  and  Rulings 

(202-927-2255). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  17. 1992.  the  United 
States.  Canada  and  Mexico  entered  into 
an  agreement,  the  North  American  Free 
Trade  Agreement  (NAFTA),  which, 
among  other  things,  provides  for 
preferential  duty  treatment  on  goods  of 
those  three  countries.  For  purposes  of 
the  administration  of  the  NAFTA 
preferential  duty  provisions,  the  three 
cotuitries  agreed  to  the  adoption  of  (1) 
verbatim  NAFTA  Rules  of  Origin 
Regulations  and  (2)  additional  uniform 
regulatory  standards  to  be  followed  by 
each  country  in  promulgating  NAFTA 
implementing  regulations  imder  its 
national  law. 

The  regulations  implementing  the 
NAFTA  preferential  duty  and  related 
provisions  under  United  States  law  are 
set  forth  in  part  181  of  the  Customs 
Regulations  (19  CFR  part  181)  which 
incorporates,  in  the  Appendix,  the 
verbatim  NAFTA  Rules  of  Origin 
Regulations.  When  the  final  rule 
document  setting  forth  those  NAFTA 
implementing  regulations  was 
published  in  the  Federal  Register  (at  60 
FR  46334)  on  September  6,  1995, 
Customs  also  published  in  that  same 
issue  of  the  Federal  Register  (at  60  FR 
46464).  in  a  general  notice,  the  text  of 
a  document  entitled  "Uniform 
Regulations  for  the  Interpretation. 
Application,  and  Administration  of 
Chapters  Three  (National  Treatment  and 
Market  Access  for  Goods)  and  Five 
(Customs  Procedines)  of  the  North 
American  Free  Trade  Agreement"  tliat 
contained  the  additional  imiform 
regulatory  standards  agreed  to  by  the 
United  States,  Canada  and  Mexico.  The 
principles  contained  in  those  additional 
uniform  regulatory  standards  are 
reflected,  as  appropriate,  in  the  part  181 
regulatory  provisions  that  precede  the 
Appendix. 

(Jn  December  12.  2001.  the  United 
States  Trade  Representative,  the 
Canadian  Minister  of  International 
Trade,  and  the  Mexican  Secretary  of  the 
Economy  in  an  exchange  of  letters 
agreed,  among  other  things,  to  make 
certain  technical  rectifications  to  the 
NAFTA  imiform  regulation  provisions 
referred  to  above,  subject  to  the 
completion  of  each  Party's  domestic 
legal  procedures.  This  rulemaking 
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effects  these  changes  for  the  United 
States.  The  changes  in  question  are 
described  below. 

Change  to  the  Uniform  Regulatory 
Standards 


In  the  docimient  setting  forth  the 
additional  uniform  regulatory  standards 
agreed  to  by  the  United  States.  Canada 
and  Mexico,  in  Section  B — 
Administration  and  Enforcement,  under 
the  heading  "Article  VI:  Origin 
Verifications."  a  new  paragraph  32  was 
added  after  paragraph  31  to  read  as 
follows: 

32.  Each  Party  shall,  through  its  customs 
administration  when  conducting  a 
veriBcation  of  origin  to  which  Generally 
Accepted  Accounting  Principles  may  be 
relevant,  apply  and  accept  the  Generally 
Accepted  Accounting  Principles  applicable 
In  the  territory  of  the  Party  in  which  the  good 
is  produced  or  in  which  the  exporter  is 
located,  as  the  case  may  be. 

This  change  was  made  in  part 
because,  as  Article  506(8)  of  the  NAFTA 
is  currently  worded,  it  would  appear 
that  a  customs  administration  is 
conducting  verification  of  the  regional 
value  content  requirement  in 
accordance  with  Generally  Accepted 
Accounting  Principles  (GAAP) 
applicable  in  the  territory  of  the 
exporting  Party.  In  fact,  as  indicated  in 
Article  413  of  the  NAFTA  and 
throughout  the  NAFTA  Rules  of  Origin 
Regulations,  the  use  of  GAAP  relates  to 
the  manner  in  which  costs  are  recorded 
and  maintained,  not  the  manner  in 
which  a  verification  of  origin  is 
conducted.  This  change  was  also  made 
to  reflect  the  fact  that  Article  413  of  the 
NAFTA  and  the  NAFTA  regulations 
refer  to  the  GAAP  applicable  in  the 
territory  of  the  Party  in  which  the  good 
is  produced,  the  location  where  the 
books  and  records  are  maintained. 

Changes  to  the  NAFTA  Rules  of  Origin 
Regulations 

Lin  the  verbatim  NAFTA  Rules  of 
igin  Regulations,  a  number  of 
numerical  tariff  reference  and  wording 
changes  were  made  to  reflect  heading 
and  subheading  changes  that  have  been 
made  to  the  international  Harmonized 
Commodity  Description  and  Coding 
System  (Harmonized  System)  which 
formed  the  basis  for  the  tariff  references 
in  the  NAFTA  verbatim  texts.  In 
addition,  in  those  verbatim  NAFTA 
Rules  of  Origin  Regulations,  a  number  of 
provisions  were  revised,  and  some  new 
provisions  were  added,  in  order  to 
clarify  issues  or  address  problems  that 
came  to  the  attention  of  the  NAFTA 
signatories  after  the  NAFTA  went  into 
effect.  The  follovring  points  are  noted 


regarding  the  latter  substantive  textual 
changes: 

1.  In  the  definitions  in  Part  I.  Section 
2.  a  new  paragraph  (6)(f)  was  added  to 
provide  that  total  cost  includes  the 
impact  of  inflation  as  recorded  on  the 
books  of  the  producer  if  recorded  in 
accordance  with  GAAP.  Explanation: 
Reexpression  costs  are  costs  typically 
recorded  in  the  accounting  records 
based  on  GAAP  in  countries  with  a 
history  of  high  inflation.  Reexpression 
costs  associated  with  inflation,  in 
accordance  vrith  procedures  to  be 
followed  by  the  GAAP  applicable  in  a 
territory,  are  recorded  on  the  books  of  a 
producer.  Basically,  the  inventories, 
machinery  and  equipment,  cost  of  sales, 
depreciation  expenses,  and  capital  are 
reexpressed  to  adjust  values  and  costs 
for  increases  or  decreaises  due  to 
inflation.  The  computations  are  based 
on  indices  established  in  the  prior  years 
and  applied  consistently  throughout  the 
future  years.  Because  these  costs  are 
recorded  on  the  books  in  accordance 
with  GAAP  and  are  not  otherwise  listed 
with  those  costs  specificedly  excluded 
from  the  net  cost  calculation,  they  are 
included  in  the  total  cost.  New 
paragraph  (6)(f)  was  added  to  make  this 
clear. 

2.  In  the  provisions  regarding 
materials  in  Part  IV.  Section  7, 
subsection  (16)  was  revised  and  new 
subsections  (16.1)  and  (16.2)  were 
added.  Explanation:  The  revision  of 
subsection  (16)  and  the  addition  of  new 
subsection  (16.1)  were  intended  to 
clarify  two  situations  with  respect  to  the 
use  of  an  inventory  management 
method  for  fungible  materials  and  ' 
fungible  goods.  First,  revised  subsection 
(16)  clarifies  that,  subject  to  subsection 
(16.1).  a  producer  may  use  a  single 
inventory  management  system  for 
fungible  materials  that  are  maintained 
in  two  or  more  locations  within  the 
territories  of  the  NAFTA  parties  and  are 
withdrawn  for  use  in  the  production  of 
a  good.  Second,  new  subsection  (16.1) 
makes  it  clear  that,  for  a  producer  who 
withdraws  both  fungible  materials  and 
fungible  goods  from  the  same  inventory, 
the  producer  must  use  the  same 
inventory  management  method  for  that 
inventory,  and  the  inventory 
management  method  must  be  one  that  is 
used  for  the  fungible  goods.  New 
subsection  (16.2)  was  added  to  establish 
the  time  at  which  a  producer  is 
determined  to  have  made  a  choice  with 
regard  to  an  inventory  management 
method  for  fungible  materials  or 
fungible  commingled  goods,  in 
particular  for  purposes  of  applying  the 
provisions  of  Sections  3  and  12  of 
Schedule  X. 


3.  In  the  automotive  parts  averaging 
provisions  in  Part  V.  Section  12, 
paragraphs  (a)  and  (b)  of  subsection  (5) 
were  revised.  Explanation:  As 
previously  worded  as  a  result  of  a 
textual  change  adopted  by  the  NAFTA 
parties  in  1995.  the  text  of  Section 
12(5)(a)  and  (b)  only  referred  to  the  one/ 
three  month  periods  that  are  evenly 
divisible  into  the  remaining  months  of  a 
parts  producer's  fiscal  year.  However, 
the  one  or  three  month  period  chosen  by 
a  parts  producer  may  also  be  based  on 
a  motor  vehicle  producer's  fiscal  year. 
The  1995  amendment  to  Section  12(5)(a) 
and  (b)  had  the  unintentional  effect  of 
limiting  the  one  or  three  month 
averaging  period  that  is  otherwise 
allowed  by  Article  403(4)  of  the 
NAFTA.  The  new  revision  of  Section 
12(5){a)  and  (b)  serves  to  align  the 
regulations  on  the  NAFTA  text  by 
including  a  reference  to  the  motor 
vehicle  producer's  fiscal  year.  The 
amendment  ensures  that  Sections  12(7) 
through  12(9)  will  apply  to  every 
situation  that  could  arise  in  the  event  a 
parts  producer  wants  to  change  the 
averaging  period  for  its  goods,  and  it 
will  provide  for  a  reasonable  transition 
period  in  the  event  that  the  initial 
averaging  period  is  less  than  a  fiscal 
year  as  a  result  of  the  change  in  an 
averaging  period. 

4.  In  Schedule  Vn.  in  the  provisions 
regarding  methods  to  reasonably 
allocate  costs,  a  new  Section  4.1  was 
added  and  Section  5  was  revised. 
Explanation:  For  purposes  of 
determining  total  cost,  certain  costs, 
such  as  cots  for  researcl^  and 
development  and  costs  of  obsolete 
materials,  are  expensed  in  one  period 
but  are  also  allocated,  for  internal 
management  purposes  only,  to  goods  to 
be  produced  in  a  different  period.  New 
section  4.1  is  intended  to  provide 
guidance  on  when  the  allocation  of 
these  costs  is  considered  to  be 
"reasonable"  for  purposes  of  Section  4 
of  Schedule  VII.  Specifically,  new 
Section  4.1  states  that  the  allocation  of 
costs  expensed  during  a  previous  period 
are  reasonably  allocated  to  goods  of  a 
current  period  if  the  allocation  is  based 
on  a  producer's  accounting  system  that 
is  maintained  for  its  own  internal 
management  purposes.  Therefore,  if  a 
producer  does  not  have  an  accounting 
system  to  allocate,  to  current 
production,  costs  that  are  associated 
with  goods  produced  in  a  prior  period, 
then  those  costs  are  not  reasonably 
allocated  and  may  not  be  included  in 
the  total  cost  of  the  goods  produced  in 
the  current  period.  New  section  5 
simply- clarifies  that  any  allocation 
method  referred  to  in  Section  3.  4,  or  4.1 
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and  used  by  a  producer  must  be  used 
throughout  the  producer's  fiscal  year. 

5.  In  Schedule  VII,  in  the  provisions 
regarding  costs  not  reasonably  allocated, 
paragraph  (b)  of  Section  6  was  revised. 
Explanation:  In  some  circumstances, 
costs  relating  to  the  production  of  the 
good  in  the  current  period  are  recorded 
as  part  of  the  gain  or  loss  relating  to  the 
disposition  of  a  discontinued  operation. 
In  this  cases,  under  the  prior  text  of 
paragraph  (b)  of  Section  6  of  Schedule 
VII,  these  costs  would  not  be  reasonably 
allocated  to  the  cost  of  the  good. 
However,  as  part  of  amendments  to  the 
NAFTA  Rules  or  Origin  Regulations 
agreed  to  by  the  NAFTA  parties  in  1994, 
the  definition  of  discontinued 
operations  in  Schedule  Vn  was  refined 
to  link  it  to  the  definition  as  set  out  in 
each  country's  GAAP.  Because  both 
Canadian  and  American  GAAP  include, 
in  the  gain  or  loss,  operating  costs  that 
are  incurred  between  the  time  that  there 
is  a  formal  plan  of  disposal  and  the 
disposition  date,  the  unintended  effect 
of  the  prior  paragraph  (b)  text  after  the 
1994  dianges  was  to  exclude  these 
ciurent  production  costs  form  net  costs 
(this  problem  does  not  arise  under  the 
Mexican  GAAP).  Therefore,  it  was 
necessary  to  amend  paragraph  (b)  of 
Section  6  to  clarify  that  "gains  or  losses 
related  to  the  production  of  the  good" 
are  considered  reasonably  allocated  for 
purposes  of  Schedule  VII. 

6.  In  Schedule  X  which  concerns 
inventory  management  methods. 
Section  3  in  the  Part  1  provisions 
regarding  fungible  materials,  and 
Section  12  in  the  Part  II  provisions 
regarding  fungible  goods,  were  revised. 
Explanation:  It  had  been  noted  that, 
under  certain  cinrumstances  during  a 
verification,  a  producer  may  not 
actually  "be  determined  to  have  made  a 
choice"  with  regard  to  an  inventory 
management  method  tmtil  after  the 
close  of  the  fiscal  year  in  which  the 
production  took  place.  The  revision  of 
Sections  3  and  1 2  were  intended  to 
make  it  clear  that,  when  a  producer 
makes  a  choice  with  regard  to  an 
inventory  management  method  for 
fungible  materials  or  goods,  the 
producer  is  required  to  use  the  selected 
method  for  the  remainder  of  the  fiscal 
year  of  production  of  the  materials  of 
goods  undergoing  this  verification, 
rather  than  for  the  remainder  of  the 
fiscal  year  in  which  the  producer  is 
considered  to  have  made  the  choice. 

Conforming  Changes  to  Part  181  of  the 

Customs  Regulations 

In  keeping  with  the  regulatory 
obligations  assumed  by  the  United 
States  under  the  NAFTA,  the 
regulations  in  Part  181  of  the  Customs 


Regulations  must  be  amended  to  reflect 
the  triaterally-agreed  changes  referred  to 
above.  Accordingly,  the  document 
makes  the  following  changes  to  the  part 
181  texts: 

1.  In  §  181.72,  which  sets  forth 
provisions  regarding  the  scope  and 
method  of  origin  verifications, 
paragraph  (b),  which  refers  to  the  use  of 
Generally  Accepted  Accounting 
Principles,  is  revised  in  response  to  the 
inclusion  of  new  paragraph  32  in  the 
additional  imiform  regulatory  standards 
document.  Although  the  revised 
paragraph  (b)  text  is  worded  somewhat 
differently  to  reflect  its  U.S.  regulatory 
context,  it  reflects  the  substance  of  the 
trilaterally-agreed  text. 

2.  The  Appendix  to  part  181  has  been 
amended  to  reflect  the  agreed  numerical 
and  text  changes  to  the  verbatim 
NAFTA  Rules  of  Origin  regulations.  As 
in  the  case  of  amended  paragraph  (b)  of 
§  181.72,  some  slight  changes  have  been 
made  to  the  trialterally-agreed  texts  to 
reflect  the  U.S.  regulatory  context. 
Similarly,  consistent  with  the  general 
approach  taken  throughout  the 
Appendix  to  part  181,  the  amended 
numerical  tariff  references  reflect  the 
subheadings  as  set  forth  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  in  line  with 
changes  to  the  international 
Harmonized  System  and  to  reflect 
changes  agreed  for  the  triateral  NAFTA 
texts. 

In  addition,  one  additional 
conforming  change,  has  been  included 
in  the  Appendix  to  part  181.  This 
change  involves  replacing  the  reference 
to  tariff  items  "2106.90.48  and 
21006.90.52"  "2106.90.16  and 
2106.90.17"  by  a  reference  to  tariff  items 
within  paragraph  (c)  of  subsection  (4) 
under  section  5  of  paii  II.  This  change 
is  necessary  to  reflect  the  trilateral 
NAFTA  texts  and  the  current  numbering 
of  the  subheadings  in  the  HTSUS. 

Inapplicability  of  Public  Notice  and 
Comment  Procedures  and  Delayed 
Effective  Date  Requirements 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(a)  public  notice  and  comment 
procedures  are  inapplicable  to  these 
final  regulations  because  they  are  within 
the  foreign  affairs  function  of  the  United 
States.  In  addition,  for  the  above  reason 
and  because  the  Parties  have  agreed  to 
promulgate  these  NAFTA  implementing 
regulations  changes  no  later  than  April 
1,  2002,  it  is  determined  that  good  cause 
exists  under  the  provisions  of  5  U.S.C. 
553(d)(3)  for  dispensing  with  a  30-day 
delayed  effective  date. 


Executive  Order  12866 

Because  this  document  involves  a 
foreign  affairs  function  of  the  United 
States  and  implements  an  international 
agreement,  it  is  not  subject  to  the 
provisions  of  E.0. 12866. 

Regulatory  Flexibility  Act 

Based  on  the  supplementary 
information  set  forth  above  and  because 
these  regulations  implement  obligations 
of  international  agreements  and 
statutory  requirements  relating  to  those 
agreements,  pursuant  to  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  it  is  certified  that  the 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  regulations  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Sub|ects  in  19  CFR  Fart  181 

Administrative  practice  and 
procedure,  Canada,  Customs  duties  and 
inspection.  Exports,  Imports,  Mexico, 
Reporting  and  recordkeeping 
requirements.  Trade  agreements  (North 
American  Free-Trade  Agreement). 

Amendments  to  the  Regulations 

For  the  reasons  set  forth  in  the 
preamble,  Part  181,  Customs 
Relations  (19  CFR  part  181),  is 
amended  as  set  forth  below. 

1.  The  authority  citation  for  Part  181 
is  revised  to  read  as  follows: 

Authority  19  U.S.C.  66, 1202  (General  Note 
23,  Harmonized  Tariff  Schedule  of  the 
United  States).  1624,  3314. 

2.  In  §  181.72,  paragraph  (b)  is  revised 
to  read  as  follows: 

f  181 .72    Veriflcatkm  scope  and  mettrad. 
***** 

(b)  Applicable  accounting  principles. 
When  conducting  a  verification  of  origin 
to  which  Generally  Accepted 
Accounting  Principles  may  be  relevant, 
Customs  will  apply  and  accept  the 
Generally  Accepted  Accoimting 
Principles  applicable  in  the  coimtry  in 
which  the  good  is  produced  or  in  which 
the  exporter  is  located. 
***** 

3.  In  the  Appendix  to  part  181: 
a.  In  Part  I,  Section  2,  under  the 

heading  "Calculation  Of  Total  Cost," 
subsection  (6)  is  amended  by  removing 
the  word  "and"  at  the  end  of  paragraph 
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(d),  removing  the  period  at  the  end  of 
paragraph  (e)  and  adding,  in  its  place, 
a  semicolon  followed  by  the  word 
"and",  and  adding  a  new  paragraph  (f); 

b.  In  Part  n.  Section  5,  under  the 
heading  "Exceptions,"  subsection  (4)  is 
amended: 

(i)  In  paragraph  (c),  by  removing  the 
words  "2009.30  that  is  used  in  the 
production  of  a  good  provided  for  in 
any  of  subheadings  2009.11  through 
2009.30  and  tariff  items  2106.90.16  and 
2106.90.17"  and  adding,  in  their  place, 
the  words  "2009.39  that  is  used  in  the 
production  of  a  good  provided  for  in 
any  of  subheadings  2009.11  through 
2009.39  and  tariff  items  2106.90.48  and 
2106.90.52"; 

(ii)  In  paragraph  (d),  by  removing  the 
reference  "2101.10.21"  and  adding,  in 
its  place,  the  reference  "2101.11.21"; 
and 

I  (iii)  By  revising  paragraph  (i); 
I  c.  In  Part  in,  Section  6,  under  the 
heading  "Net  Cost  Method  Required  in 
Certain  Circumstances,"  subsection 
(6)(d)(iv)  is  revised; 

d.  In  Part  IV,  Section  7,  under  the 
heading  "Fungible  Materials;  Fimgible 
Commingled  Goods;  Inventory 
Management  Methods  For  Determining 
Whether  Originating,"  subsection  (16)  is 
revised  and  new  subsections  (16.1)  and 
(16.2)  are  added; 

e.  In  Part  V,  Section  12,  imder  the 
heading  "Periods  For  Averaging  RVC 
For  Automotive  Parts,"  subsection  (5)  is 
amended  by  revising  paragraphs  (a)  and 

(b);  _,      ^ 

f.  In  Part  VI,  Section  16,  under  the 
heading  "Exceptions  For  Certain 
Goods,"  subsection  (3)  is  amended  by 
removing  the  words  "8542.11  throu^ 
8542.80"  and  adding,  in  their  place,  the 
words  "8542.10  through  8542.70"; 

g.  In  Schedule  IV: 

I  (i)  The  listing  "4010.10"  is  revised  to 
read  "4010.31  through  4010.34  and 
4010.39.10  through  4010.39.20"; 

(ii)  The  listing  "8415.81  through 
8415.83"  is  revised  to  read  "8415.20"; 

(iii)  The  Hsting  "8519.91"  is  revised 
to  read  "8519.93";  and 

(iv)  The  listing  "8537.10.30"  is 
revised  to  read  "8537.10.60"; 
j  h.  In  Schedule  VH: 
I  (i)  Under  the  heading  "Methods  To 
Reasonably  Allocate  Costs,"  a  new 
Section  4.1  is  added  after  Section  4,  and 
Section  5  is  revised;  and 

(ii)  Under  the  heading  "Costs  Not 
Reasonably  Allocated,"  Section  6  is 
amended  by  revising  paragraph  (b);  and 

i.  In  Schedule  X: 

(i)  In  Part  I,  under  the  heading 

•  General,"  Section  3  is  revised;  and 

(ii)  In  Part  II,  under  the  heading 

•  General,"  Section  12  is  revised. 

The  additions  and  revisions  read  as 
follows: 


APPENDIX  TO  PART  181— RULES  OF 
ORIGIN  REGULATIONS 
***** 

PARTI 

SECTION  2.  DEFINITIONS  AND 
INTERPRETATION 

*  *         *         •         * 

Calculation  of  Total  Cost 

(6)  *  *   * 

(f)  total  cost  includes  the  impact  of 
inflation  as  recorded  on  the  books  of  the 
producer,  if  recorded  in  accordance  with  the 
Generally  Accepted  Accoimting  Principles  of 
the  producer's  country. 
***** 

PART  II 
***** 

SECTION  5.  DE  MINIMIS 

*  *         *         *         * 

Exceptions 

(4)  *  *  * 

(i)  a  non-originating  material  that  is  used 
in  the  production  of  a  good  provided  for  in 
any  of  tariff  item  7321.11.30  (gas  stove  or 
range),  subheading  8415.10  through  8415.83, 
8414.10  through  8418.21,  8418.29  through 
8418.40,  8421.12,  8422.11,  8450.11  through 
8450.20  and  8451.21  through  8451.29,  and 
tariff  items  8479.89.55  (trash  compactors) 
and  8516.60.40  (electric  stove  or  range); 
*,**** 

PARTffl 

SECTION  6.  REGIONAL  VALUE  CONTENT 
***** 

Net  Cost  Method  Required  in  Certain 
Circumstances 

(6)*   *   • 

(d)*  *  * 

(iv)  a  good  provided  for  in  subheading 
8469.11; 
***** 

PART  IV 

SECTION  7.  MATERIALS 

Fungible  Materials;  Fungible  Commingled 
Goods;  Inventory  Management  Methods  for 
Determining  Whether  Originating 

(16)  Subject  to  subsection  (16.1),  for 
purposes  of  determining  whether  a  good  is  an 
originating  good, 

(a)  where  originating  materials  and  non- 
originating  materials  that  are  fungible 
materials. 

(i)  are  withdrawn  from  an  inventory  in  one 
location  and  used  in  the  production  of  the 
good,  or 

(ii)  are  withdrawn  from  inventories  in 
mora  than  one  location  in  the  territory  of  one 
or  more  of  the  NAFTA  countries  and  used  in 
the  production  of  the  good  at  the  same 
production  facility, 

the  determination  of  whether  the  materials 
are  originating  materials  may  be  made  on  the 
basis  of  any  of  the  applicable  inventory 
management  methods  set  out  in  Schedule  X; 
and 

(b)  where  originating  goods  and  non- 
originating  goods  that  are  fungible  goods  are 


physically  combined  or  mixed  in  inventory 
and  prior  to  exportation  do  not  undergo 
production  or  any  other  operation  in  the 
territory  of  the  NAFTA  country  in  which 
they  were  physically  combined  or  mixed  in 
inventory,  other  than  unloading,  reloading  or 
any  other  operation  necessary  to  preserve  the 
goods  in  good  condition  or  to  transport  the 
goods  for  exportation  to  the  territbry  of 
another  NAFTA  country,  the  determination 
of  whether  the  good  is  an  originating  good 
may  be  made  on  the  basis  of  any  of  the 
applicable  inventory  management  methods 
set  out  in  Schedule  X. 

(16.1)  Where  fungible  materials  referred  to 
in  subsection  (16)(a)  and  fungible  goods 
referred  to  in  subsection  (16)(b)  are 
withdrawn  from  the  same  inventory,  the 
inventory  management  method  used  for  the 
materials  must  be  the  same  as  the  inventory 
management  method  used  for  goods,  and 
where  the  averaging  method  is  used,  the 
respective  averaging  periods  for  fungible 
materials  and  fungible  goods  are  to  be  used. 

(16.2)  A  choice  of  inventory  management 
methods  under  subsection  (16)  shall  be 
considered  to  have  been  made  when  the 
customs  administration  of  the  NAFTA 
country  into  which  the  good  is  imported  is 
informed  in  writing  of  the  choice  during  the 
course  of  a  verification  of  the  origin  of  the 
good. 


PARTV 

Automotive  Goods 

*  *         *         *         * 

SECTION  12.  AUTOMOTIVE  PARTS 

AVERAGING 

***** 

Periods  for  Averaging  RVC  for  Automotive 
Parts 

(5)*  *  * 

(a)  with  respect  to  goods  referred  to  in 
subsection  (4)(a).  (b)  or  (d),  or  subsection  4(e) 
or  (f)  where  the  goods  in  that  category  are  in 
a  category  referred  to  in  subsection  4(a)  or 
(b),  any  month,  any  consecutive  three  month 
period  that  is  evenly  divisible  into  the 
number  of  months  of  the  producer's  fiscal 
year,  or  of  the  fiscal  year  of  the  motor  vehicle 
producer  to  whom  those  goods  are  sold, 
remaining  at  the  beginning  of  that  period,  or 
the  fiscal  year  of  that  motor  vehicle  producer 
to  whom  those  goods  are  sold;  and 

(b)  with  respect  to  goods  referred  to  in 
subsection  (4)(c),  or  subsection  (4)(e)  or  (f) 
where  the  goods  in  that  category  are  in  a 
category  referred  to  in  subsection  (4)(c),  any 
month,  any  consecutive  three  month  period 
that  is  evenly  divisible  into  the  number  of 
months  of  the  producer's  fiscal  year,  or  of  the 
fiscal  year  of  the  motor  vehicle  producer  to 
whom  those  goods  are  sold,  remaining  at  the 
beginning  of  that  period,  or  the  fiscal  year  of 
that  producer  or  of  that  motor  vehicle 
producer  to  whom  those  goods  are  sold. 
***** 

SCHEDULE  vn 

Reasonable  Allocation  of  Costs 

***** 

Methods  to  Reasonably  Allocate  Costs 

*  *         *         *         * 
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SECTION  4.1 


Nothwithstanding  section  3  and  7,  where 
a  producer  allocates,  for  an  internal 
management  purpose,  costs  to  a  good  that  is 
not  produced  in  the  period  in  which  the 
costs  are  expensed  on  the  books  of  the 
producer  (such  as  costs  with  respect  to 
research  and  development,  and  obsolete 
materials),  those  costs  shall  be  considered 
reasonably  allocated  if 

(a)  for  purposes  of  section  6(11),  they  are 
allocated  to  a  good  that  is  produced  in  the 
period  in  which  the  costs  are  expensed,  and 

(b)  the  good  produced  in  that  period  is 
within  a  group  or  range  of  goods,  including 
identical  goods  or  similar  goods,  that  is 
produced  by  the  same  industry  or  industry 
sector  as  the  goods  to  which  the  costs  are 
expensed. 

SECTION  5. 

Any  cost  allocation  method  referred  to  in 
section  3, 4  or  4.1  that  is  used  by  a  producer 
for  the  purposes  of  this  appendix  shall  be 
used  throughout  the  producer's  fiscal  year. 

Costs  Not  Reasonably  Allocated 

SECTION  6. 

•  •         •         •         * 

(b)  gains  or  losses  resulting  from  the 
disposition  of  a  discontinued  operation, 
except  gains  or  losses  related  to  the 
production  of  the  good; 

•  »         •         •         • 

SCHEDULE  X 

Inventory  Management  Methods 

PARTI 

Fungible  Materials 

•  «  *  *         • 

General 


SECTIONS. 

A  producer  of  a  good,  or  a  person  from 
whom  the  producer  acquired  the  fungible 
materials  that  are  used  in  the  production  of 
the  good,  may  choose  only  one  of  the 
inventory  management  methods  referred  to 
in  section  2,  and,  if  the  averaging  method  is 
chosen,  only  one  averaging  period  in  each 
fiscal  year  of  that  producer  or  person  for  the 
materials  inventory. 
***** 

PARTH 

Fungible  Goods 

***** 

General 

***** 

SECTION  12. 

A  producer  of  a  good,  or  a  person  from 
whom  the  producer  acquired  the  fungible 
good,  may  choose  only  one  of  the  inventory 
management  methods  referred  to  in  section 
11,  including  only  one  averaging  period  in 
the  case  of  the  average  method,  in  each  fiscal 
year  of  that  exporter  or  person  for  each 


finished  goods  inventory  of  the  exporter  or 
person. 

***** 

Robert  C.  Bonner, 

Commissioner  of  Customs. 

Timothy  E.  Skud. 

Deputy  Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  02-8053  Filed  3-29-02;  2:08  pm) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[COTP  Honolulu  02-002] 
RIN2115-AA97 

Security  Zone;  Chevron  Conventional 
Buoy  l/looring,  BarlMrs  Point  Coast, 
Honolulu,  HI 

agency:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  security  zone  in  the 
waters  adjacent  to  the  Chevron 
Conventional  Buoy  Mooring  (CBM) 
Barbers  Point  Coast.  Honolulu,  HI.  This 
security  zone  is  necessary  to  protect  the 
CBM,  and  all  involved  personnel  and 
vessels  from  acts  of  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature  at  the  CBM  off 
the  Barbers  Point  Coast  on  the  island  of 
Oahu.  Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  U.S.  Coast 
Guard  Captain  of  the  Port  Honolulu,  HI. 
EFFECTIVE  DATES:  This  rule  is  effective 
from  4  p.m.  HST  March  19.  2002,  to  6 
a.m.  HST  April  19,  2002. 
ADDRESSES:  Public  comment  and 
supporting  material  is  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  Honolulu, 
433  Ala  Moana  Blvd,  Honolulu,  Hawaii 
96813,  between  7  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  M.  A.  Willis.  U.S.  Coast  Guard 
Marine  Safety  Office  Honolulu,  Hawaii 
at  (808) 522-8264. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

In  order  to  protect  the  interests  of 
national  seciuity,  the  Coast  Guard  is 
establishing  a  temporary  seciuity  zone 
to  provide  for  the  safety  and  security  of 
the  public,  maritime  commerce  in  and 
facilities  in  the  navigable  waters  of  the 
United  States.  In  accordance  with  5 
U.S.C.  553,  a  Notice  of  Proposed  ^ 


Ridemaking  (NPRM)  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  this 
action's  effective  date  would  be  contrary 
to  the  public  interest  since  immediate 
action  is  needed  to  protect  the  Chevron 
Conventional  Buoy  Mooring  (CBM) 
Barbers  Point,  Honolulu,  HI,  any  vessel 
moored  there,  and  all  involved 
personnel.  There  is  insufficient  time  to 
publish  a  proposed  rule  or  to  provide  a 
delayed  effective  date  for  this  rule. 
Under  these  circumstances,  following 
normal  rulemaking  procedures  would 
be  impracticable. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
security  zone  in  the  waters  adjacent  to 
the  CBM  Mooring  Barbers  Point  Coast, 
Honolulu,  HI.  The  security  zone  would 
extend  out  1,000  yards  in  all  directions 
from  each  vessel  moored  at  the  CBM  in 
approximate  position:  21°16.7'  N, 
158°04.2'  W.  This  security  zone  extends 
from  the  surface  of  the  water  to  the 
ocean  floor.  This  security  zone  is 
necessary  to  protect  the  CBM,  tank 
vessels,  and  all  involved  personnel  from 
acts  of  sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature  during  cargo  operations  at  the 
CBM  off  the  Barbers  Point  Coast  on  the 
island  of  Oahu.  Representatives  of  the 
Captain  of  the  Port  Honolulu  will 
enforce  this  seciuity  zone.  The  Captain 
of  the  Port  may  b?  assisted  by  other 
federal  or  state  agencies.  Periodically, 
the  Coast  Guard  Captain  of  the  Port  will 
authorize  general  permission  to  enter 
into  this  security  zone  and  will 
announce  this  by  Broadcast  Notice  to 
Mariners. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040.  February  26, 1979).  The  U.S. 
Coast  Guard  expects  the  economic 
impact  of  this  action  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  This  expectation  is  based 
on  the  short  duration  of  the  zone  and 
the  limited  geographic  area  affected  by 
it. 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(&  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significemt  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  No  small  business  impacts  are 
anticipated  due  to  the  small  size  of  the 
zone  and  the  short  duration  of  the 
security  zone  in  any  one  area. 

Assistance  for  Small  Entities 

Because  we  did  not  anticipate  any 
mall  business  impacts,  we  did  not  offer 
assistance  to  small  entities  in 
understanding  the  rule. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13132,  and 
has  determined  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfimded  Mandates  Reform  Act 


The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  fribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Indian  Tribal  Governments 


This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments^ 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 


responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Energy  Efiiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  action  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  bom  further 
environmental  documentation.  As  an 
emergency  action,  the  envfronmental 
analysis,  requisite  regulatory 
consultations,  and  categorical  exclusion 
determination,  will  be  prepared  and 
submitted  after  establishment  of  this 
temporary  security  zone,  and  will  be 
available  for  inspection  or  copying 
where  indicated  under  addresses. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reports  and  recordkeeping 


requirements.  Security  measiues. 
Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follow^: 

PART  165— REGUUVTED  NAVIGATION 
AREAS  AND  UMiTED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  §  165.T14-071  is 
added  to  read  as  follows: 

§  1 65.T1 4-071    Security  Zone:  Chevron 
Conventional  Buoy  Mooring,  Bartwrs  Point 
Coast,  Honolulu,  HI. 

(a)  Location.  The  following  area  is  a 
security  zone:  All  waters  extending 
1.000  yards  in  all  directions  bom  . 
vessels  moored  at  the  CBM  in 
approximate  position:  21°16.7'N, 
158°04.2'  W.  This  seciuity  zone  extends 
from  the  surface  of  the  water  to  the 
ocean  floor. 

(b)  Designated  representative.  A 
designated  representative  of  the  Captain 
of  the  Port  is  any  Coast  Guard 
commissioned  officer,  warrant  or  petty 
officer  that  has  been  authorized  by  the 
Captain  of  the  Port  Honolulu  to  act  on 
his  behalf.  The  following  officers  have 
or  will  be  designated  by  the  Captain  of 
the  Port  Honolulu:  The  senior  Coast 
Guard  boarding  officer  on  each  vessel 
enforcing  the  security  zone. 

(c)  Regulations. 

(1)  In  accordance  vrith  §  165.33.  entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port  Honolulu  or  his  designated 
representatives. 

(2)  The  Coast  Guard  Captain  of  the 
Port  Honolulu  will  periodically 
authorize  general  permission  to  enter 
into  this  temporary  security  zone  and 
will  announce  this  by  Broadcast  Notice 
to  Mariners. 

(d)  Effective  dates.  This  section  is 
effective  bom  4  p.m.  HST  March  19. 
2002  until  6  a.m.  HST  April  19.  2002. 

Dated:  March  8.  2002. 
G.|.  Kanazawa, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Honolulu. 
[FR  Doc.  02-7827  Filed  4-1-02;  8:45  am] 
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ENVIRONMEKTAL  PROTECTION 
AGENCY 

40CFRPart63 

National  Emisalon  Standards  for 
Hazardous  Air  Pollutants  for 
Pharmacsutlcals  Production 

CFR  Correction 

In  Title  40  of  the  Code  of  Federal 
Regulations,  Part  63  (§63.1200  to  End), 
revised  as  of  July  1,  2001,  in  §63.1257, 
on  page  134,  redesignate  paragraph 
(d)(4)(iii)  as  paragraph  (d)(3)(iii),  and  on 
page  140.  remove  the  second  definition 
of  p  following  equation  47. 

[FR  Doc.  02-55509  Filed  4-1-02;  8:45  am] 
BHJJNQCOOC  1SOB-01-0 


ENVIRONIIENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[WV001-1000a;  FRL-716fr-«l 

Approval  of  Section  112(0  Authority  for 
Hazardous  Ak-  Polkitants;  Stats  of 
Wsst  Virginia:  Dspartmsnt  of 
Envlronmontai  Protection 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule  and  delegation. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  West  Virginia 
Department  of  Environmental 
Protection's  (WVDEP's)  request  for 
delegation  of  authority  to  implement 
and  enforce  its  hazardous  air  pollutant 
regulations  for  perchloroethylene 
diy cleaning  facilities,  hard  and 
decorative  chromiimi  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning,  and  secondary  lead 
smelting  which  have  been  adopted  by 
reference  from  the  Federal  requirements 
set  forth  in  the  Code  of  Federal 
Regulations.  This  approval  will 
automatically  delegate  future 
amendments  to  these  regulations  once 
WVDEP  incorporates  these  amendments 
into  its  regulations.  In  addition,  EPA  is 
taking  direct  final  action  to  approve  of 
WVDEP's  mechanism  for  receiving 
delegation  of  future  hazardous  air 
pollutant  regulations.  This  mechanism 
entails  WVDEP's  incorporation  by 
reference  of  the  unchanged  Federal 
standard  into  its  hazardous  air  pollutant 
r^iulation  and  WVDEP's  notification  to 
EPA  of  such  incorporation.  EPA  is  not 
waiving  its  notification  and  reporting 
requirements  under  this  approval; 
therefore,  sources  will  need  to  send 
notifications  and  reports  to  both 


WVDEP  and  EPA.  This  action  pertains 
only  to  affected  sources,  as  defined  by 
the  Clean  Air  Act's  (CAA's  or  the  Act's) 
hazardous  air  pollutant  program,  which 
are  not  located  at  major  sources,  as 
defined  by  the  Act's  operating  permit 
program.  The  WVDEP's  request  for 
delegation  of  authority  to  implement 
and  enforce  its  hazardous  air  pollutant 
regulations  at  affected  sources  which  are 
located  at  major  sources,  as  defined  by 
the  Act's  operating  permit  program,  was 
initially  approved  on  March  19,  2001. 
EPA  is  taking  this  action  in  accordance 
with  the  CAA. 

DATES:  This  direct  final  rule  will  be 
effective  June  3,  2002,  unless  EPA 
receives  adverse  or  critical  comments  by 
May  2,  2002.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  sent  concurrently  to: 
Makeba  A.  Morris,  Chief,  Permits  and 
Technical  Assessment  Branch,  Mail 
Code  3AP11.  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  IE,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029,  and  John 
A.  Benedict,  West  Virginia  Department 
of  Environmental  Protection,  Division  of 
Air  Quality,  7012  MacCorkle  Avenue, 
SE,  Charleston,  WV  25304-2943.  Copies 
of  the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
Protection  Division,  U.S.  Environmental 
Protection  Agency.  Region  m,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103  and  the  West  Virginia 
Department  of  Environmental 
Protection,  Division  of  Air  Quality,  7012 
MacCorkle  Avenue,  SE,  Charleston,  WV 
25304-2943. 

FOR  FURTHER  MFORMATION  CONTACT: 
Diaime  J.  McNally,  U.S.  Enviromnental 
Protection  Agency.  Region  3, 1650  Arch 
Street  (3AP11),  Philadelphia,  PA  19103- 
2029,  incnally.dianne@epa.gov 
(telephone  215-814-3297).  Please  note 
that  any  formal  comments  must  be 
submitted,  in  writing,  as  provided  in  the 
ADDRESSES  section  of  this  document. 
SUPPLEMENTARY  MFORMATION: 

I.  Background 

Section  112(1)  of  the  Act  and  40  Code 
of  Federal  Regulations  (CFR)  part  63. 
subpart  E  authorize  EPA  to  approve  of 
State  rules  and  programs  to  be 
implemented  and  oiforced  in  place  of 
certain  CAA  requirements,  including 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  set  forth  at  40 
CFR  part  63.  EPA  promulgated  the 
program  approval  regulations  on 


November  26, 1993  (58  FR  62262)  and 
subsequently  amended  these  regxUations 
on  September  14,  2000  (65  FR  55810). 
An  approvable  State  program  must 
contain,  among  other  criteria,  the 
following  elements: 

(a)  A  demonstration  of  the  state's 
authority  and  resources  to  implement 
and  enforce  regiUations  that  are  at  least 
as  stringent  as  the  NESHAP 
requirements; 

(d)  a  schedule  demonstrating 
expeditious  implementation  of  the 
regulation;  and 

(c)  a  plan  that  assures  expeditious 
compliance  by  all  sources  subject  to  the 
regulation. 

On  November  18, 1999,  WVDEP 
submitted  to  EPA  a  request  to  receive 
delegation  of  authority  to  implement 
and  enforce  the  hazardous  air  pollutant 
regulations  for  the  affected  sources 
defined  in  40  CFR  part  63.  On  March  19, 
2001,  WVDEP  received  delegation  of 
authority  to  implement  all  emission 
standards  promulgated  in  40  CFR  part 
63,  as  they  apply  to  major  sources,  as 
defined  by  40  CFR  part  70.  On  Jime  15, 
2001,  WVDEP  supplemented  their 
November  18, 1999  request  with 
information  necessary  to  address 
delegation  of  the  hazardous  air  pollutant 
regulations  for  affected  sources  which 
are  not  located  at  major  sources,  as 
defined  by  40  CFR  part  70.  At  the 
present  time,  the  delegation  request 
pertaining  to  affected  sources  which  are 
not  located  at  major  sources,  as  defined 
by  40  CFR  part  70,  includes  the 
regiilations  for  perchloroethylene 
drycleaning  facilities,  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks,  Xylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning,  and  secondary  lead 
smelting  which  have  been  adopted  by 
reference  from  the  Federal  requirements 
set  forth  in  40  CFR  part  63,  subparts  M, 
N.  O,  T.  and  X.  respectively.  The 
WVDEP  also  requested  that  EPA 
automatically  delegate  fiiture 
amendments  to  these  regulations  and 
approve  WVDEP's  mechanism  for 
receiving  delegation  of  futiue  hazardous 
air  pollutant  r^ulations  which  it  adopts 
nnrhangftd  bom  the  Federal 
requirements.  This  mechanism  entails 
WVDEP's  incorporation  by  reference  of 
the  unchanged  Federal  standard  into  its 
regulation  for  hazardous  air  poUutant 
sources  at  45CSR34  and  WVDEP's 
notification  to  EPA  of  such 
incorporation. 

n.  EPA's  Analysis  of  WVDEFs 
Snbinitlsl 

Based  on  WVDEP's  program  approval 
request  and  its  pertinent  laws  and 
regulations,  EPA  has  determined  that 
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such  an  approval  is  appropriate  in  that 
WVDEP  has  satisfied  the  criteria  of  40 
CFR  63.91.  In  accordance  with  40  CFR 
63.91(d)(3)(i),  WVDEP  submitted  a 
written  finding  by  the  State  Attorney 
General  which  demonstrates  that  the 
State  has  the  necessary  legal  authority  to 
implement  and  enforce  its  regulations, 
including  the  enforcement  authorities 
which  meet  40  CFR  70.11,  the  authority 
to  request  information  from  regulated 
sources  and  the  authority  to  inspect 
sources  and  records  to  determine 
compliance  status.  In  accordance  with 
40  CFR  63.91  (d)(3)(ii).  West  Virginia 
submitted  copies  of  its  statutes, 
regulations  and  requirements  that  grant 
authority  to  WVDEP  to  implement  and 
enforce  the  regulations.  In  accordance 
with  40  CFR  63.91(d)(3)(iii)-(v),  WVDEP 
submitted  documentation  of  adequate 
resources  and  a  schedule  and  plan  to 
assure  expeditious  State 
implementation  and  compliance  by  all 
sources.  Therefore,  the  WVDEP  program 
has  adequate  and  effective  authorities, 
resources,  and  procedures  in  place  for 
implementation  and  enforcement  of 
sources  subject  to  the  requirements  of 
40  CFR  part  63,  subparts  M.  N,  O,  T.  and 
X,  as  well  as  any  futixre  emission 
standards,  should  WVDEP  seek 
delegation  for  these  standards.  The 
WVDEP  adopts  the  emission  standards 
promulgated  in  40  CFR  part  63  into  the 
State  regulation  for  hazMdous  air 
pollutant  sources  found  at  45CSR34. 
The  WVDEP  has  the  primary  authority 
and  responsibility  to  carry  out  all 
elements  of  these  programs  for  all 
sources  covered  in  West  Virginia, 
including  on-site  inspections,  record 
keeping  reviews,  and  enforcement. 

in.  Terms  of  Program  Approval  and 
Delegation  of  Authority 

In  order  for  WVDEP  to  receive 
automatic  delegation  of  future 
amendments  to  the  perchloroethylene 
drycleaning  facilities,  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning,  and  secondary  lead 
smelting  regulations,  as  they  apply  to 
facilities  that  are  not  located  at  major 
sources,  as  defined  by  40  CFR  part  70, 
each  amendment  must  be  legally 
adopted  by  the  State  of  West  Virginia. 
As  stated  earlier,  these  amendments  are 
adopted  into  West  Virginia's  regulation 
for  hazardous  air  pollutant  sources  at 
45CSR34.  The  delegation  of 
amendments  to  these  rules  will  be 
finalized  on  the  effective  date  of  the 
legal  adoption.  The  WVDEP  will  notify 
EPA  of  its  adoption  of  the  Federal 
regulation  amendments. 


EPA  has  also  determined  that 
WVDEP's  mechanism  for  receiving 
delegation  of  future  hazardous  air 
pollutant  regulations  which  it  adopts 
imchanged  from  the  Federal 
requirements,  as  they  apply  to  facilities 
that  are  not  located  at  major  sources,  as 
defined  by  40  CFR  part  70,  is 
approvable.  This  mechanism  requires 
WVDEP  to  adopt  the  Federal  regulation 
into  its  regulation  for  hazardous  air 
pollutant  sources  at  45CSR34.  The 
delegation  will  be  finalized  on  the 
effective  date  of  the  legal  adoption.  The 
WVDEP  is  also  required  to  notify  EPA 
of  its  adoption  of  the  Federal  regulation. 
The  official  notice  of  delegation  of 
additional  emission  standards  will  be 
published  in  the  Federal  Register.  As 
noted  earlier,  WVDEP's  program  to 
implement  and  enforce  all  emission 
staiidards  promulgated  under  40  CFR 
part  63,  as  they  apply  to  major  sources, 
as  defined  by  40  CFR  part  70,  was 
previously  approved  on  March  19,  2001. 

The  notification  and  reporting 
provisions  in  40  CFR  part  63  requiring 
the  owners  or  operators  of  affected 
sources  to  make  submissions  to  the 
Administrator  shall  be  met  by  sending 
such  submissions  to  WVDEP  and  EPA 
Region  HI. 

If  at  any  time  there  is  a  conflict 
between  a  WVDEP  regulation  and  a 
Federal  regulation,  the  Federal 
regulation  must  be  applied  if  it  is  more 
stringent  than  that  of  WVDEP.  EPA  is 
responsible  for  determining  stringency 
between  conflicting  regulations.  If 
WVDEP  does  not  have  the  authority  to 
enforce  the  more  stringent  Federal 
regulation,  it  shall  notify  EPA  Region  III 
in  writing  as  soon  as  possible,  so  that 
this  portion  of  the  delegation  may  be 
revoked. 

ff  EPA  determines  that  WVDEP's 
procedure  for  enforcing  or 
implementing  the  40  CFR  part  63 
requirements  is  inadequate,  or  is  not 
being  effectively  carried  out,  this 
delegation  may  be  revoked  in  whole  or 
in  part  in  accordance  with  the 
procedures  set  out  in  40  CFR  63.96(b). 

Certain  provisions  of  40  CFR  part  63 
allow  only  the  Administrator  of  EPA  to 
take  further  standard  setting  actions.  In 
addition  to  the  specific  authorities 
retained  by  the  Administrator  in  40  CFR 
63.90(d)  and  the  "Delegation  of 
Authorities"  section  for  specific 
standards,  EPA  Region  III  is  retaining 
the  following  authorities,  in  accordance 
with  40  CFR  63.91(E)(2)(ii): 

(1)  Approval  of  altemative  non- 
opacity  emission  standards,  e.g.,  40  CFR 
63.6(g)  and  applicable  sections  of 
relevant  standards; 

(2)  Approval  of  altemative  opacity 
standards,  e.g..  40  CFR  63.9(h)(9)  and 


applicable  sections  of  relevant 
standards; 

(3)  Approval  of  major  alternatives  to 
test  methods,  as  defined  in  40  CFR 
63.90(a).  e.g.,  40  CFR  63.7(e)(2)(ii)  and 
(f)  and  applicable  sections  of  relevant 
standards; 

(4)  Approval  of  major  alternatives  to 
monitoring,  as  defined  in  40  CFR 
63.90(a).  e.g..  40  CFR  63.8(f)  and 
applicable  sections  of  relevant 
standards;  and 

(5)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting,  as  defined 
in  40  CFR  63.90(a).  e.g..  40  CFR  63.10(f) 
and  applicable  sections  of  relevant 
standards. 

The  following  provisions  are  included 
in  this  delegation,  in  accordance  with 
40  CFR  63.91(g)(l)(i).  and  can  only  be 
exercised  on  a  case-by-case  basis.  When 
any  of  these  authorities  are  exercised. 
WVDEP  must  notify  EPA  Region  HI  in 
writing: 

(1)  Applicability  determinations  for 
sources  during  the  title  V  permitting 
process  and  as  sought  by  an  owner/ 
operator  of  an  affected  soiut:e  through  a 
formal,  written  request,  e.g..  ^0  CFR 
63.1  and  applicable  sections  of  relevant 
standards  1; 

(2)  Responsibility  for  determining 
compliance  with  operation  and 
maintenance  requirements,  e.g..  40  CFR 
63.6(e)  and  applicable  sections  of 
relevant  standards; 

(3)  Responsibility  for  determining 
compliance  with  non-opacity  standards, 
e.g..  40  CFR  63.6(f)  and  applicable 
sections  of  relevant  standards; 

(4)  Responsibility  for  determining      . 
compliance  with  opacity  and  visible 
emission  standards,  e.g..  40  CFR  63.6(h) 
and  applicable  sections  of  relevant 
standards; 

(5)  Approval  of  site-specific  test 
plans  2.  e.g.,  40  CFR  63.7(c)(2)(i)  and  (d) 


» Applicability  determinations  are  considered  to 
be  nationally  significant  when  they:  (i)  Are 
unusually  complex  or  controversial;  (ii)  have 
bearing  on  more  than  one  state  or  are  multi- 
Regional;  (iii)  appear  to  create  a  conflict  with 
previous  policy  or  determinations:  (iv)  are  a  legal 
issue  which  has  not  been  previously  considered;  or 
(v)  raise  new  policy  questions  and  shall  be 
forwarded  to  EPA  Region  III  prior  to  finalization. 
Detailed  information  on  the  applicability 
determination  process  may  be  found  in  EPA 
document  305-B-99-004  How  to  Beview  and  Issue 
Clean  Air  Act  Applicability  Determinations  and 
Altemative  Monitoring,  dated  February  1999-  The 
WVDEP  may  also  refer  to  the  Compendium  of 
Applicability  Determinations  issued  by  the  EPA 
and  may  contact  EPA  Region  01  for  guidance. 

2  The  WVDEP  will  notify  EPA  of  these  approvals 
on  a  quarterly  basis  by  submitting  a  copy  of  the  test 
plan  approval  letter.  Any  plans  which  propose 
major  altemative  test  methods  or  major  altemative 
monitoring  methods  shall  be  referred  to  EPA  fat 
approval. 
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and  applicable  sections  of  relevant 
standards; 

(6)  Approval  of  minor  alternatives  to 
test  methods,  as  defined  in  40  CFR 
63.90(a).  e.g.,  40  CFR  63.7(e)(2)(i)  and 
applicable  sections  of  relevant 
standards; 

(7)  Approval  of  intermediate 
alternatives  to  test  methods,  as  defined 
in  40  CFR  63.90(a),  e.g..  40  CFR 
63.7(e)(2)(ii)  and  (f)  and  applicable 
sections  of  relevant  standards; 

(8)  Approval  of  shorter  sampling 
times/volumes  when  necessitated  by 
process  variables  and  other  factors,  e.g., 
40  CFR  63.7(e)(2)(iii)  and  applicable 
sections  of  relevant  standards; 

(9)  Waiver  of  performance  testing, 
e.g.,  40  CFR  63.7  (e)(2)(iv).  (h)(2).  and 
(h)(3)  and  applicable  sections  of 
relevant  standards; 

(10)  Approval  of  site-specific 
performance  evaluation  (monitoring) 
plans  3.  e.g.,  40  CFR  63.8(c)(1)  and  (e)(1) 
and  applicable  sections  of  relevant 
standards; 

(11)  Approval  of  minor  alternatives  to 
monitoring  methods,  as  defined  in  40 
CFR  63.90(a).  e.g.,  40  CFR  63.8(f)  and 
applicable  sections  of  relevant 
standards; 

(12)  Approval  of  intermediate 
alternatives  to  monitoring  methods,  as 
defined  in  40  CFR  63.90(a),  e.g.,  40  CFR 
63.8(f)  and  applicable  sections  of 
relevant  standards; 

(13)  Approval  of  adjustments  to  time 
periods  for  submitting  reports,  e.g.,  40 
CFR  63.9  and  63.10  and  applicable 
sections  of  relevant  standards;  and 

(14)  Approval  of  minor  alternatives  to 
recordkeeping  and  reporting,  as  defined 
in  40  CFR  63.90(a).  e.g.,  40  CFR  63.10(f) 
and  applicable  sections  of  relevant 
standards. 

As  required.  WVDEP  and  EPA  Region 
in  will  provide  the  necessary  written, 
verbal  and/or  electronic  notification  to 
ensure  that  each  agency  is  fully 
informed  regarding  the  interpretation  of 
applicable  regulations  in  40  CFR  part 
63.  In  instances  where  there  is  a  conflict 
between  a  WVDEP  interpretation  and  a 
Federal  interpretation  of  applicable 
regulations  in  40  CFR  part  63.  the 
Federal  interpretation  must  be  applied  if 
it  is  more  stringent  than  that  of  WVDEP. 
Written,  verbal  and/or  electronic 
notification  will  also  be  used  to  ensure 
that  each  agency  is  informed  of  the 
compliance  status  of  affected  sources  in 
West  Virginia.  The  WVDEP  v»rill  comply 
with  all  of  the  requirements  of  40  CFR 


'The  WVDEP  will  notify  EPA  of  these  approvals 
on  a  quarterly  basis  by  submitting  a  copy  of  the 
performance  evaluation  plan  approval  letter.  Any 
plans  which  propose  major  alternative  test  methods 
or  major  alternative  monitoring  methods  shall  be 
referred  to  EPA  for  approval. 


63.91  (g)(l)(ii).  Quarterly  reports  will  be 
submitted  to  EPA  by  WVDEP  to  identify 
sources  determined  to  be  applicable 
duriiig  that  quarter. 

Although  WVDEP  has  primary 
authority  and  responsibility  to 
implement  and  enforce  the  hazardous 
air  pollutant  general  provisions  and 
hazardous  air  pollutant  emission 
standards  for  perchloroethylene 
drycleaning  facilities,  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning,  and  secondary  lead 
smelting,  nothing  shall  preclude,  limit, 
or  interfere  with  the  audiority  of  EPA  to 
exercise  its  enforcement,  investigatory, 
and  information  gathering  authorities 
concerning  this  part  of  the  Act. 

IV.  Final  Action 

EPA  is  approving  WVDEP's  request 
for  delegation  of  authority  to  implement 
and  enforce  its  hazardous  air  pollutant 
regulations  for  perchloroethylene 
diycleaning  facilities,  hard  and 
decorative  chromimn  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning,  and  secondary  lead 
smelting  which  have  been  adopted  by 
reference  ftom  40  CFR  part  63.  subparts 
M.  N.  O.  T.  and  X.  respectively.  This 
approval  will  automatically  delegate 
futiire  amendments  to  these  regulations. 
In  addition.  EPA  is  approving  of 
WVDEP's  mechanism  for  receiving 
delegation  of  future  hazardous  air 
pollutant  regulations  which  it  adopts 
unchanged  from  the  Federal 
requirements.  This  mechanism  entails 
legal  adoption  by  the  State  of  West 
Virginia  of  the  amendments  or  rules  into 
W\nDEP's  regulation  for  hazardous  air 
pollutant  sources  at  45CSR34  and 
notification  to  EPA  of  such  adoption. 
This  action  pertains  only  to  affected 
sources,  as  defined  by  40  CFR  part  63. 
which  are  not  located  at  major  sources, 
as  defined  by  40  CFR  part  70.  The 
delegation  of  authority  shall  be 
administered  in  accordance  with  the 
terms  outlined  in  section  IV..  above. 
This  delegation  of  authority  is  codified 
in  40  CFR  63.99.  In  addition.  WVDEP's 
delegation  of  authority  to  implement 
and  enforce  40  CFR  part  63  emission 
standards  at  major  sources,  as  defined 
by  40  CFR  part  70.  approved  by  EPA 
Region  III  on  March  19.  2001.  is  codified 
in  40  CFR  63.99. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  rule 
and  anticipates  no  adverse  comment 
because  WVDEP's  request  for  delegation 
of  the  hazardous  air  pollutant 
regulations  pertaining  to 


perchloroethylene  drycleaning  facilities, 
hard  and  decorative  chromium 
electroplating  and  chromium  anodizing 
tanks,  ethylene  oxide  sterilization 
facilities,  halogenated  solvent  cleaning, 
and  secondary  lead  smelting  and  its 
request  for  automatic  delegation  of 
future  amendments  to  these  rules  and 
futiire  standards,  when  specifically 
identified,  does  not  alter  the  stringency 
of  these  regulations  and  is  in  accordance 
with  all  program  approval  regulations. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register.  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  of 
WVDEP's  request  for  delegation  if 
adverse  comments  are  filed.  This  rule 
will  be  effective  on  June  3,  2002. 
without  further  notice  unless  EPA 
receives  adverse  comment  by  May  2. 
2002.  If  EPA  receives  adverse  comment. 
EPA  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  rule  will  not  take  effect. 
EPA  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule. 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

V.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  imJFunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
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Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Govenmient  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23, 1997),  because  it  is  not 
economically  significant.  In  reviewing 
requests  for  rule  approval  under  CAA 
section  112,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  CAA.  In  this  context, 
in  the  absence  of  a  prior  existing 
requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove 
requests  for  rule  approval  under  CAA 
section  112  for  failure  to  use  VCS.  It 
would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  request  for  rule  approval  und6r  CAA 
section  112.  to  use  VCS  in  place  of  a 
request  for  rule  approval  under  CAA 
section  112  that  otherwise  satisfies  the 
provisions  of  the  CAA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 


of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  3,  2002.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action,  pertaining  to  the 
approval  of  WVDEP's  delegation  of 
authority  for  the  hazardous  air  pollutant 
emission  standards  for 
perchloroethylene  dry  cleaning 
facilities,  hard  and  decorative 
chromiiun  electroplating  and  chromium 
anodizing  tanks,  ethylene  oxide 
steriUzers,  halogenated  solvent  cleaning, 
and  secondary  lead  smelting  (CAA 
section  112),  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 

Dated:  March  21,  2002. 
Judith  M.  Katz, 
Director,  Air  Protection  Division,  Region  III. 

40  CFR  part  63  is  amended  as  follows: 

PART6S-(AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

Subpart  E— Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

2.  Section  63.99  is  amended  by 
adding  paragraph  (a)(48)  to  read  as 
follows: 

§  63.99    Delegated  Federal  authorities 

(a)  *  *  * 

(48)  West  Virginia,  (i)  West  Virginia  is 
delegated  the  authority  to  implement 
and  enforce  all  existing  and  future 
unchanged  40  CFR  part  63  standards  at 
major  sources,  as  defined  in  40  CFR  part 
70,  in  accordance  with  the  delegation 


agreement  between  EPA  Region  HI  and 
the  West  Virginia  Department  of 
Environmental  Protection,  dated  March 
19.  2001,  and  any  mutually  acceptable 
amendments  to  that  agreement. 

(ii)  West  Virginia  is  delegated  the 
authority  to  implement  and  enforce  all 
existing  40  CFR  part  63  standards  and 
all  future  imchanged  40  CFR  part  63 
standards,  if  delegation  is  sought  by  the 
West  Virginia  Department  of 
Environmental  Protection  and  approved 
by  EPA  Region  ID.  at  affected  sources 
which  are  not  located  at  major  soiut:es,  ■ 
as  defined  in  40  CFR  part  70.  in 
accordance  with  the  final  rule,  dated 
April  2,  2002,  effective  June  3,  2002, 
and  any  mutually  acceptable 
amendments  to  the  terms  described  in 
the  direct  final  rule. 

[FR  Doc.  02-7939  Filed  4-1-02;  8:45  am] 
BILUNG  CODE  6660-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40'CFR  Part  745 

Lead;  Identification  of  Dangerous 
Levels  of  Lead 

CFR  Correction  -'" 

In  Title  40  of  the  Code  of  Federal 
Regulations.  Parts  700  to  789.  revised  as 
of  July  1.  2001,  on  page  503,  in 
§  745.227.  add  paragraph  (i)  to  read  as 
follows: 

§  745.227  Work  practice  standards  for 
conducting  lead-based  paint  activitie*: 
target  housing  and  chiid-occupied  facilities. 

***** 

(i)  Recordkeeping.  All  reports  or  plans 
required  in  this  section  shall  be 
maintained  by  the  certified  firm  or 
individual  who  prepared  the  report  for 
no  fewer  than  3  years.  The  certified  firm 
or  individual  also  shall  provide  copies 
of  these  reports  to  the  building  owner 
who  contracted  for  its  services. 

(FR  Doc.  02-55508  Filed  4-1-02;  8:45  ami  ' 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  54  and  69 

[CC  Doctot  No*.  96-45, 96-77, 98-166,  and 
00-256;  FCC  01-304] 

Mum-Association  Group  (MAG)  Plan 
for  Regulation  of  Interstate  Servkas  of 
Non-Prica  Cap  Incumbent  Local 
Exchange  Carriers  and  Interexchange 
Carriers;  Federal-State  Joint  Board  on 
Universal  Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  announcement  of 

effective  date. 

SUMMARY:  This  docimient  announces  the 
effective  date  of  certain  sections  of  the 
Commission's  rules  for  reforming  the 
interstate  access  charge  and  universal 
service  support  system  for  inciunbent 
local  exchange  carriers  subject  to  rate- 
of-retum  regulation  (non-price  cap  or 
rate-of-retum  carriers)  that  contained 
information  collection  requirements. 
DATES:  The  amendments  to  47  CFR  47 
54.307(b).  54.307(c),  54.315(a), 
54.315(f)(1)  through  54.315(f)(4), 
54.902(a).  54.902(b),  54.902(c). 
54.903(a)(1)  through  54.903(a)(4). 
54.904(a).  54.904(b).  and  54.904(d) 
published  at  66  FR  59719,  November  30, 
2001,  became  effective  on  January  8. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Scher,  Attorney,  Common 
Carrier  Bureau,  Accoimting  Policy 
Division,  (202)  418-7400;  Douglas 
Slotten,  Attorney,  Common  Carrier 
Bureau,  Competitive  Pricing  Division. 
(202) 418-1520. 

SUPPLEMENTARY  INFORMATION:  On  May 
23,  2001,  the  Commission  released  a 
Second  Report  and  Order  and  Further 
Notice  of  Imposed  Rulemaking  in  CC 
Docket  Nos.  00-256.  Fifteenth  Report 
and  Order  in  CC  Docket  No.  96-45.  and 
Report  and  Order  in  CC  Docket  No.  98- 
77  and  98-166  (Order).  In  that  Order  the 
Commission  modified  its  rules  to  reform 
the  interstate  access  charge  and 
universal  service  support  system  for 
incumbent  local  exchange  carriers 
subject  to  rate-of-retum  regulation  (non- 
price  cap  or  rate-of-retum  carriers).  The 
Commission's  actions  were  based  on 
pending  Commission  proposals  that 
build  on  interstate  access  charge  reforms 
previously  implemented  for  price  cap 
carriers,  the  record  developed  in  the 
above-stated  proceedings,  and 
consideration  of  the  Multi-Association 
Group  (MAG)  plan.  A  summary  of  the 
Order  was  published  in  the  Federal 
Register.  See  66  FR  59719,  November 


30,  2001.  In  that  summary,  the 
Commission  stated  that  the  modified 
mles  woidd  become  effective  30  days 
after  publication  in  the  Federal  Ref^ster 
except  for  §§  54.307(b),  54.307(c), 
54.315(a),  54.315(f)(1)  through 
54.315(f)(4),  54.902(a),  54.902(b), 
54.902(c),  54.903(a)(1)  through 
54.903(a)(4),  54.904(a),  54.904(b).  and 
54.904(d)  which  contain  information 
collection  requirements  that  have  not 
been  approved  by  OMB  and  that  the 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  of  those  sections.  On 
December  14,  2001,  OMB  approved  the 
information  collections.  See  OMB  No. 
3060-0972.  The  mle  amendments 
adopted  by  the  Commission  in  the 
Order  took  effect  30  days  after 
publication  of  the  Order  in  the  Federal 
Register,  which  was  December  31,  2001. 
The  OMB  approval  of  the  information 
collection  requirements  was  announced 
in  the  Federal  Register  on  January  8, 
2002.  Therefore,  Ae  effective  date  of  the 
information  collection  requirements  and 
the  mles  became  effective  January  8, 
2002. 

List  of  Subjects 

47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements,  Telecommunications, 
Telephone. 

47  CFR  Part  69 

Communications  conmion  carriers. 
Reporting  and  recordkeeping 
requirements,  Telephone. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 
(FR  Doc.  02-7998  Filed  4-1-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  Nos.  00-256  and  96-45;  FCC 
02-69] 

Multi-Association  Group  (MAG)  Plan 
for  Regulation  of  Non-Price  Cap 
lncumt)ent  Local  Exchange  Carriers 
and  Interexchange  Carriers;  Federal- 
State  Joint  Boerd  on  Universal  Service 

AQENCY:  Federal  Conununications 

Commission. 

ACTION:  Final  rule;  partial  waiver  and 

amendment. 

SUMMARY:  In  this  dociunent,  the 
Commission  modifies  on  its  own  motion 
the  data  collection  and  filing  procedures 


for  implementation  of  the  Interstate 
Common  Line  Support  (ICLS) 
mechanism  for  inciunbent  local 
exchange  carriers  in  order  to  ensure 
timely  implementation  of  the  ICLS 
mechanism  on  July  1,  2002  as  adopted 
in  the  Multi-Association  Group  (MAG) 
MAG  Order  and  to  reduce 
administrative  burdens  on  rate-of-retum 
carriers. 

DATES:  Effective  April  2,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Scher,  Attorney.  Common 
Carrier  Bureau,  Accounting  Policy' 
Division.  (202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  First 
Order  on  Reconsideration  in  CC  Docket 
No.  00-256  and  Fourth  Order  on 
Reconsideration  in  CC  Docket  No.  96-45 
released  on  March  22,  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  Twelfth 
Street.  SW.,  Washington.  DC  20554  and 
at  http://www.fcc.gov/wcb/ 
universal service/ welcome. html. 

I.  Introduction 

1.  In  this  Order,  we  modify  on  our 
own  motion  the  data  collection  and 
filing  procedures  for  implementation  of 
the  Interstate  Common  Line  Support 
(ICLS)  mechanism,  in  order  to  ensure 
timely  implementation  of  the  ICLS 
mechanism  on  July  1,  2002  as  adopted 
in  the  MAG  Order,  66  FR  59719. 
November  30.  2001.  First,  we  extend 
until  April  18,  2002  the  original  March 
31,  2002,  deadline  set  forth  in 

§  54.903(a)  for  the  submission  of 
,  projected  data  and  line  coimts  to  the 
Universal  Service  Administrative 
Company  (USAC).  Second,  we  waive 
the  requirement  under  §  54.903(a)  that 
each  carrier  file  its  data  with  USAC  in 
order  to  permit  the  National  Exchange 
Carrier  Bureau  Association  (NECA)  to 
file  the  data  for  each  member  of  the 
common  line  pool  for  the  purpose  of 
this  initial  ICLS  filing  deadline.  Finally, 
we  specify  the  data  to  be  submitted  for 
this  initial  ICLS  filing  under  §  54.903(a). 
We  conclude  that  these  actions  are 
appropriate  to  ensure  timely 
implementation  of  the  ICLS  mechanism, 
accuracy  of  support,  and  compliance 
with  the  new  filing  requirements,  and 
shall  apply  only  to  the  initial  ICLS  filing 
deadline. 

n.  Discussion 

2.  In  this  Order  we  modify,  on  our 
own  motion,  the  initial  ICLS  data 
collection  and  filing  procedmes  to 
ensure  timely  implementation  of  the 
ICLS  mechanism  on  July  1,  2002.  We 
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recognize  that  implementation  of  the 
ICLS  mechanism  is  a  critical  element  of 
the  Commission's  achievement  of  its 
access  reform  and  imiversal  service 
goals.  Since  adoption  of  the  MAG  Order, 
rural  carriers  and  other  interested 
parties  have  indicated  that  additional 
time  would  significantly  improve  their 
ability  to  file  complete  and  accurate 
data  with  USAC.  We  have  been  working 
with  USAC,  rural  carriers,  and  other 
interested  parties  to  ensure  that  carriers 
have  sufficient  time  to  prepare  and 
submit  the  data  necessary  to  implement 
the  ICLS  mechanism.  We  conclude  that 
the  actions  we  take  in  this  Order  are 
appropriate  to  ensine  timely  ICLS 
implementation,  to  permit  the 
submission  of  accurate  data,  and  to 
minimize  the  associated  administrative 
burdens  on  rate-of-retiun  carriers. 

3.  We  emphasize  that  our  actions  in 
this  Order  apply  only  to  the  initial 
implementation  of  ICLS  and  the  first 
filing  ciurently  scheduled  for  March  31, 
2002,  and  are  not  intended  to  restrict 
USAC's  ability  in  the  fuiuie  to 
determine  the  data  necessary  to  fulfill 
its  obligations  as  Administrator  of  the 
ICLS  mechanism,  including  its  duty  to 
prevent  waste,  fraud,  and  abuse.  We 
expect  that  Commission  staff  and  USAC 
will  work  with  affected  rate-of-retum 
carriers  and  other  interested  parties  to 
develop  the  appropriate  filing 
requirements  for  future  data 
submissions  consistent  with  the 
Commission's  rules.  Although  the 
Commission  directed  USAC  to 
determine  the  data  required  for  the  ICLS 
mechanism,  the  Commission  retains 
oversight  authority  over  the  ICLS 
program.  To  that  end,  we  direct  the 
Common  Carrier  Bureau  to  take  steps 
reasonably  necessary  to  implement  the 
ICLS  mechanism,  consistent  with  the 
Commission's  rules,  while  minimizing 
the  administrative  burdens  on  affected 
carriers.  We  are  confident  that  USAC, 
under  the  Bureau's  oversight,  will 
develop  procedures  and  filing 
requirements  that  fulfill  the 
Conunission's  intent  to  limit  as  much  as 
possible  the  administrative  burdens 
associated  with  the  ICLS  mechanism, 
while  promoting  accurate  and  efficient 
distribution  of  support. 

4.  Extension  of  March  31  Filing 
Deadline.  We  conclude  that  it  is 
appropriate  to  extend  imtil  April  18. 
2002,  the  initial  March  31,  2002,  filing 
deadline  in  §  54.903(a)  of  the 
Commission's  rules.  We  established  the 
March  31  ICLS  filing  deadline  to 
provide  rate-of-retum  carriers  with 
sufficient  time  to  prepare  and  submit 
the  necessary  data,  and  to  provide 
USAC  a  reasonable  opportimity  to 
implement  the  mechanism  on  JiUy  1, 


2002  and  perform  its  obligations  as 
Administrator.  Since  the  adoption  of  the' 
MAG  Order,  affected  carriers  have 
indicated  that  it  will  be  difficult  to 
provide  complete  and  accurate  data  by 
the  initial  March  31,  2002,  deadline. 
Implementation  of  the  ICLS  mechanism 
and  calculation  of  ICLS  support  depend 
on  the  submission  of  complete  and 
accurate  data.  We  find  that  it  is 
appropriate  to  extend  the  deadline  for 
the  first-time  filing  of  this  data  until 
April  18,  2002.  This  extension  will 
provide  sufficient  time  for  the 
submission  of  complete  and  accurate 
data,  while  allowing  USAC  to 
implement  the  ICLS  mechanism  and 
calculate  support  beginning  July  1, 
2002. 

5.  NECA  to  Submit  Data  on  Behalf 
Pooling  Carriers.  In  order  to  further 
ensure  the  timely  submission  of 
complete  and  accurate  data  for  the 
initial  implementation  of  the  ICLS 
support  mechanism  begiiming  July  1, 
2002,  we  waive  the  requirement  imder 
§  54.903(a)  that  each  carrier  file  its  data 
with  USAC.  Specifically,  we  permit 
NECA  to  file  the  data  set  forth  below  in 
this  Order  for  each  member  of  its 
common  line  pool  for  the  piuposes  of 
this  initial  ICLS  filing  deadline. 
Interested  parties  have  indicated  that 
initial  implementation  of  the  ICLS 
mechanism,  including  the  first-time 
filing  of  the  necessary  data,  may  be 
difficult  for  the  approximately  1300 
rate-of-retlun  carriers  eligible  for  ICLS. 
We  believe  that,  by  directing  NECA  to 
complete  the  filing  on  behalf  of  each 
member  of  its  common  line  pool,  we 
will  mitigate  the  first-time  filing 
obligations  on  the  vast  majority  of  the 
1300  carriers  eligible  for  ICLS.  As 
members  of  the  NECA  common  line 
pool,  these  carriers  already  provide  cost, 
revenue,  and  line  count  data  to  NECA 
to  permit  NECA  to  prepare  projected 
common  line  cost  and  revenue  data  for 
tariff  filings  on  behalf  of  its  members. 
NECA  should  possess  all  of  the 
projected  data  and  line  coimts  set  forth 
in  detail  below  and  thus  should  be  able 
to  file  the  data  on  its  members'  behalf 
by  April  18,  2002,  in  accordance  with 
the  instructions  set  forth  below. 

6.  Based  on  input  from  interested 
parties,  we  do  not  expect  pooling 
carriers  to  object  to  NECA  filing  on  their 
behalf,  ff,  however,  a  carrier  prefers  to 
file  its  own  data  or  designate  an  agent 
other  than  NECA  to  file  its  data,  it  may 
do  so  at  its  option.  If  a  pooling  carrier 
files  data  separately  from  NECA,  USAC 
will  disregard  the  data  filed  by  NECA  on 
the  carrier's  behalf.  A  carrier  that  does 
not  participate  in  NECA's  common  line 
pool  must  file  its  own  data  or  designate 
an  agent  to  do  so,  as  discussed  below. 


7.  We  also  conclude  that  NECA 
should  make  certain  certifications  with 
respect  to  the  data  submission.  First,  it 
must  certify  that  the  projected  cost  and 
revenue  data  are  accuirate  to  the  best  of 
its  knowledge  and  abilify.  Second,  it 
must  certify  that  the  line  count  data  are 
accurate  to  the  best  of  its  knowledge  and 
represents  actual  data  supplied  to  NECA 
by  the  carrier.  Third,  it  must  certify  that 
it  has  notified  each  carrier  of  the  filing 
and  will  provide  each  carrier  with  a 
copy  of  the  part  of  the  filing  relevant  to 
the  individual  carrier  within  15  days.' 
We  believe  that  such  certifications  are 
necessary  for  the  purposes  of  this  initial 
filing  deadline  to  enstue  the  accuracy 
and  reliability  of  the  data  used  to 
calculate  ICLS  and  that  carriers  are 
aware  of  the  data  that  has  been  filed  on 
their  behalf.  NECA  may  file  a  single 
statement  making  these  certifications  for 
all  of  the  data  it  files  and  need  not 
separately  certify  for  each  carrier,  as 
long  as  the  certifications  are  truthful  for 
each  carrier's  data. 

8.  Filings  By  Parties  Other  Than 
NECA.  To  ensure  the  accuracy  of  the 
data  for  purposes  of  this  initial  filing 
deadline,  we  require  certifications  fi'om 
non-pooling  carriers  or  pooling  carriers 
that  choose  to  file  their  data  separately 
from  NECA.  Specifically,  the  carrier  or 
its  designated  agent  will  certify  that  (1) 
its  projections  are  accurate  to  the  best  of 
its  knowledge  and  ability,  and  (2)  its 
line  count  data  is  acciuate.  If  the  filing 
is  made  by  a  carrier's  designated  agent, 
it  must  be  accompanied  by  an 
authorization  by  the  carrier.  These 
certifications  are  necessary  to  ensure  the 
accuracy  and  reliability  of  the  data  used 
to  calculate  support. 

9.  Projected  Data  Required.  In  order  to 
ensure  that  NECA  and  affected  carriers 
have  sufficient  guidance  as  to  the  data 
required  to  ensure  timely 
implementation  of  the  ICLS  mechanism, 
we  specify  below  the  data  that  must  be 
included  in  the  initial  filing  imder 

§  54.903(a)  of  the  Commission's  rules. 
We  find  that,  for  the  initial  April  18, 
2002,  data  submission,  the  only 
projected  data  required  are  the  data 
specifically  identified  in  §  54.901(a)  of 
the  Commission's  rules.  The  initial 
filing  shall  therefore  include  the 
following  data  for  each  eligible  rate-of- 
retum  carrier:  (1)  Projected  common 
line  revenue  requirement;  (2)  projected 
SLC  revenues;  (3)  projected  revenue 
from  its  transitional  CCL  charge;  (4) 
projected  special  access  surcharges;  (5) 
projected  line  port  costs  in  excess  of 
basic  analog  service;  and  (6)  projected 
LTS.  The  Conunission's  rules 
implementing  the  MAG  Order  recognize 
that  these  data  points  are  necessary  for 
the  calcidation  of  ICLS.  We  are  also 
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confident,  based  on  consultation  with 
interested  parties,  that  this  data  can  be 
filed  by  the  April  18,  2002  filing 
deadline.  We  therefore  do  not  anticipate 
NECA  or  any  individual  carrier  will  be 
unable  to  file  this  data. 

10.  To  ensure  the  timely 
implementation  of  the  ICLS  mechanism, 
we  find  that  it  is  sufficient  for  purposes 
of  this  initial  filing  to  collect  only  the 
data  points  specifically  identified  in 

§  54.901(a).  We  note  that,  imder  the 
rules  adopted  in  the  MAG  Order,  all 
support  (fistributed  based  on  the  data 
submitted  for  this  initial  ICLS  filing  will 
be  subject  to  true-up  based  on  a 
subsequent  actual  data.  We  recognize 
that,  for  future  projected  data 
submissions,  USAC  may  determine  that 
the  collection  of  additional  projected 
data  may  be  necessary  for  verification 
and  validation  purposes.  We  expect  that 
Commission  staff  and  USAC  will  work 
with  affected  rate-of-retum  carriers  and 
other  interested  parties  to  ensure  that 
futiire  projected  data  submissions  result 
in  the  accurate  and  efficient  calculation 
and  verification  of  support,  while 
imposing  minimal  administrative 
burdens  on  carriers. 

11.  Line  Count  Data  Required.  We 
clarify  that  the  line  coimt  data  that  must 
be  submitted  on  April  18,  2002. 
pursuant  to  §  54.903(a],  shall  include 
line  count  data  for  each  study  area  by 
ciistomer  class  (single-line  business/ 
residential  and  multi-line  business),  but 
need  not  include  line  counts  by 
disaggregation  zone.  Under  the 
Commission's  rules,  carriers  need  not 
elect  a  disaggregation  path  imtil  May  15, 
2002.  Thus,  few  carriers  will  file 
disaggregated  line  count  data  on  April 
18.  2002.  In  addition,  carriers  must  file 
disaggregated  line  coimt  data  on  the  July 
31  annual  line  coimt  filing.  Under  these 
circumstances,  we  conclude  that  it  is 
appropriate  for  the  initial  April  18, 
2002,  filing  to  require  line  count  data  by 
study  area  rather  than  by  disaggregation 
zone.  We  recognize  that,  in  those  study 
areas  that  have  established 
disaggregation  zones  by  April  18,  2002, 
portable  support  initially  will  be 
distributed  to  CETCs  on  a  study-area 
basis,  rather  than  by  disaggregation 
zone.  Because  we  anticipate  that  few 
study  areas  will  have  established 
disaggregation  zones  by  April  18,  2002, 
we  find  that  it  is  appropriate  to  simplify 
the  initial  line  count  filing  as  described 
above. 

12.  Filing  Specifications.  We  direct 
NECA  and  carriers  filing  individually  to 
submit  the  projected  cost  and  revenue 
data  and  line  coimt  data  with  USAC 
under  a  single  cover  letter.  The  filing 
should  be  addressed  to  USAC  at  the 
following  address: 


U.S.  MaH 


USAC    

P.O.  Box  11993 


Harrisburg,  PA  17108 


Overnight  or  Expe- 
dited Mail/Couner 
Services 


USAC. 

One  Soutti  MaikeX 

Square. 
Harrisburg.  PA  17101 

(717)233-5731. 


The  filing  should  clearly  identify  the 
carrier's  name  and  study  area  code,  and 
provide  specific  contact  information  for 
an  individual,  including  that  contact's 
name,  telephone  number,  and  e-mail 
address,  as  well  as  the  address  of  the 
carrier.  The  data  may  be  presented  in  a 
letter  or  in  an  appropriate  electronic 
format  (i.e.,  an  Access  or  Excel 
spreadsheet  on  CD).  The  filing  must 
clearly  indicate  that  the  projected  data 
is  for  the  2002-03  ICLS  year,  and  the 
line  count  data  represents  line  counts  as 
of  September  30,  2001.  The  cover  letter 
may  be  used  to  make  the  necessary 
certifications  for  both  the  projected  data 
and  the  line  count  data.  Confidential 
treatment  of  the  filed  data  may  be 
requested  in  the  cover  letter,  pursuant  to 
§  0.459  of  the  Commission's  niles, 

13.  USAC  shall  post  to  its  website, 
www.universalservice.org,  a  sample 
letter  and  spreadsheets  that  the  filing 
parties  are  encouraged  follow.  We 
anticipate  that  USAC  will  conduct 
additional  outreach  to  ensure  that  non- 
pooling  carriers  are  able  to  meet  these 
requirements.  We  expect  also  that  NECA 
will  consult  with  USAC  regarding  the 
best  manner  to  provide  its  filing  to 
USAC.  Questions  regarding  these  filing 
procedures  may  be  directed  to  USAC  by 
telephone  at  (512)  835-1585,  by  fax  at 
(512)  835-1586,  or  by  e-mail  at 
iclsquestionsduniversalservice.  org. 

m.  Procedural  Issues 

A.  Supplemental  Final  Regulatory 
Flexibility  Certification 

14.  The  Regulatory  Flexibility  Act  of 
1980,  as  amended  (RFA)  requires  that  a 
regulatory  flexibility  analysis  be 
prepared  for  rulemaking  proceedings, 
unless  the  agency  certifies  that  "the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  The  RFA  generally  defines 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
A  small  business  concern  is  one  which: 
(1)  Is  independentfy  owned  and 
operated:  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 


additional  criteria  established  by  the 
Small  Business  Administration  (SB A). 

15.  On  October  11,  2001,  the 
Commission  adopted  MAG  Order, 
which  has  as  its  the  principle  goal  the 
gradual  elimination  of  implicit  support 
in  the  access  rate  structure  of  non-price 
cap  carriers  and  replacement  with  an 
explicit  support  mechanism,  ICLS.  In 
this  Order  on  Reconsideration,  we  adopt 
modifications  to  our  rules  concerning 
the  initial  filing  of  data  for  the  ICLS 
mechanism.  First,  we  extend  the 
deadline  for  completing  the  initial  filing 
from  March  31,  2002,  to  April  18,  2002. 
Second,  we  order  NECA  to  complete  the 
initial  filing  09  behalf  of  members  of  its 
common  line  pool  based  on  data  already 
in  its  possession.  This  relieves 
individual  carriers  that  participate  in 
the  NECA  common  line  pool — the  vast 
majority  of  rate-of-retum  carriers — from 
the  burden  of  completing  the  filings  on 
their  own.  Members  of  the  NECA 
common  line  pool  need  not  rely  on 
NECA's  filing  if  they  would  prefer  to 
make  their  own  filing  as  our  rules 
currenUy  require.  A  carriers  that  does 
not  participate  in  the  NECA  common 
line  pool  must  file  its  own  data  or  have 
another  designated  agent  file  its  data,  as 
currentiy  required  in  our  rules.  These 
modifications  are  expected  to  reduce  the 
administrative  burdens  associated  with 
making  the  initial  ICLS  filings.  The 
modifications  apply  only  to  the  initial 
filings  under  the  ICLS  mechanism,  and 
are  not  permanent  changes  to  the 
Commission's  rules.  Finally,  we  note 
that  NECA,  which  itself  is  a  small  entity 
due  to  its  non-profit  status,  appears  to 
be  the  only  entity  with  any  additional 
compliance  burden  as  a  result  of  our 
actions.  Because  the  modifications 
reduce,  rather  than  increase, 
administrative  costs  and  are  of  a  one- 
time nature,  and  because  any  additional 
compliance  burden  falls  only  on  NECA, 
we  certify  that  the  requirements  of  this 
Order  on  Reconsideration  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

16.  The  Commission  will  send  a  copy 
of  this  Order  on  Reconsideration, 
including  a  copy  of  this  supplemental 
certification,  in  a  report  to  Congress 
pursuant  to  the  Congressional  Review 
Act.  In  addition,  this  Order  on 
Reconsideration  and  certification  vrUl 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  and  will  be  published 
in  the  Federal  Register. 

B.  Paperwork  Reduction  Act  Analysis 

17.  The  decision  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  and  found  to  impose  new  or 
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modified  reporting  and/or 
recordkeeping  requirements  or  burdens 
on  the  public.  Implementation  of  these 
new  or  modified  reporting  and/or 
recordkeeping  requirements  will  be 
subject  to  approval  by  the  Office  of 
Management  and  Budget. 

IV.  Ordering  Clauses 

18.  It  is  ordered,  pursuant  to  sections 
1-4, 10,  201-202.  and  254  of  the 
Communications  Act  of  1934.  as 
amended,  and  §§  1.3  and  1.103  of  the 
Commission's  rules,  this  Order  on 
Reconsideration  is  adopted. 

19.  The  Accounting  Policy  Division  of 
the  Common  Carrier  Bureau  shall  send 

a  copy  of  the  Order,  upon  release,  to  the 
National  Exchange  Carrier  Association, 
Inc.,  CenturyTel-Ohio,  Ogden 
Telephone — New  York,  Warwick  Valley 
Telephone  Company,  Alltel  Georgia 
Comm,  Corp.,  Georgia  Alltel  Telecom, 
Inc.,  Great  Plains  Communications,  and 
Interstate  Telecommunications 
Cooperative,  Inc. 

20.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Order  on  Reconsideration, 
including  the  Supplemental  Final 
Regulatory  Fliexibility  Certification,  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  47  CFR  part  54  is  amended  as' 
fallows: 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1,  4(1),  201,  205,  214, 
and  254  unless  otherwise  noted. 

2.  Section  54.903  is  amended  in 
paragraphs  (a)(1)  and  (a)(3)  by  removing 
the  date  "March  31,  2002"  and  adding 
in  its  place  "March  18,  2002." 

[PR  Doc.  02-7997  Filed  4-1-02;  8:45  am) 

BILLING  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  02-612;  MM  Docket  No.  01-349; 
RM-10350] 

Radio  Broadcasting  Services; 
Boscobel,WI 

AGENCY:  Federal  Communications 

Conmiission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
244C3  to  Boscobel,  Wisconsin,  in 


response  to  a  petition  filed  by  Starboard 
Broadcasting,  Inc.  See  67  FR  2704, 
January  14,  2002.  The  coordinates  for 
Channel  244C3  at  Boscobel,  Wisconsin, 
are  43-08-04  NL  and  90-42-19  WL.  A 
filing  window  for  Channel  244C3  at 
Boscobel,  Wisconsin,  will  not  be  opened 
at  this  time.  Instead,  the  issue  of 
opening  this  allotment  for  auction  will 
be  addressed  by  the  Commission  in  a 
subsequent  order. 

DATES:  Effective  April  29.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-349, 
adopted  March  6,  2002,  and  released 
March  15,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
hiformation  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
hitemational.  Portals  H,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint®aol.com. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  adding  Boscobel,  Channel 
244C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bareau. 

[FR  Doc.  02-7973  Filed  4-1-02;  8:45  am] 

BILLING  COOE  en2-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharlc 
Administration 

50  CFR  Part  229 

[DockM  No.  001128334-1313-06;  I.D. 
0921 01 B] 

RIN  0648-AN88 

Taking  of  Marine  Mammals  Incidentai 
to  Commercial  Fishing  Operations; 
Atlantic  Large  Whale  Take  ReductkMi 
Plan  Regulations 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  correction     ' 

SUMMARY:  NMFS  issues  a  correction  to 
a  final  rule  implementing  the  Atiantic 
Large  Whale  Take  Reduction  Plan 
(ALWTRP)  that  was  published  in  the 
Federal  Register  on  January  10,  2002. 
The  piupose  of  this  correction  is  to 
correct  unintended  errors  from  the  final 
rule  regarding  the  dates  during  which 
fishermen  must  comply  with 
requirements  for  Mid- Atlantic  anchored 
gillnet  gear  modifications. 
DATES:  Effective  March  28,  2002. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA),  the 
Regulatory  Impact  Review  (RIR),  and  the 
Final  Regulatory  Flexibility  Analysis 
(FRF A),  are  available  from  the  Protected 
Resources  Division,  NMFS,  1  Blackburn 
Drive,  Gloucester.  MA  01930-2298. 
Atiantic  Large  Whale  Take  Reduction 
Team  (ALWTRT)  meeting  summaries, 
progress  reports  on  implementation  of 
the  ALWTRP,  and  a  table  of  the  changes 
to  the  ALWTRP  may  be  obtained  by 
writing  to  Diane  Borggaard  at  the 
address  above  or  Katherine  W  ang. 
NMFS/Southeast  Region,  9721 
Executive  Center  Dr.,  St.  Petersburg,  FL 
33702-2432.  Copies  of  the  EA,  the  RIR, 
and  the  FRFA  can  be  obtained  from  the 
ALWTRP  website  listed  under  the 
Electronic  Access  portion  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Borggaard,  NMFS,  Northeast 
Region,  978-281-9145;  Katherine  Wang, 
NMFS,  Southeast  Region,  727-570- 
5312;  or  Patricia  Lawson,  NMFS,  Office 
of  Protected  Resources,  301-713-2322. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

Documents  concerning  the  Atiantic 
Large  Whale  Take  Reduction  Plan 
planning  process  and  the  rule  that  is 
clarified  by  this  technical  amendment 


15495 


I7~J_->I   D. 
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can  be  downloaded  from  the  ALWTRP 
web  site  at  http://www.nero.nmfs.gov/ 
whaletrp/.  Copies  of  the  most  recent 
marine  mammal  stock  assessment 
reports  may  be  obtained  by  writing  to 
Richard  Merrick.  NMFS.  166  Water  St., 
Woods  Hole,  MA  02543  or  can  be 
downloaded  from  the  Internet  at  http:/ 
/www.  wh .  wh  oi.  edu/psb/sar2000.pdf. 

The  final  rule  implementing  measures 
to  protect  right  whales  from 
entanglement  in  certain  commercial 
fishing  gears(67  FR  1300,  January  10. 
2002),  incorrectly  required  year-round 
gear  modifications  for  Mid-Atlantic 
anchored  gillnet  gear.  This  document 
clarifies  and  corrects  §229.32  (d)(7)(ii) 
by  reinserting  the  time  frame  of 
December  1  through  March  31  for  Mid- 
Atlantic  anchored  gillnet  gear 
modification  requirements.  The 


December  1  through  March  31  time 
period  was  the  original  time  period 
appearing  in  the  regulations  prior  to 
issuance  of  the  final  rule,  and  it  was  the 
intent  of  the  NMFS  and  the  Atlantic 
Large  Whale  Take  Reduction  Team  to 
maintain  this  time  period. 

NMFS  did  not  intend  for  certain  gear 
modification  requirements  to  extend 
past  March  31.  If  NMFS  were  to  provide 
prior  notice  and  an  opportunity  for 
comment  on  this  correction,  the  gear 
requirements  would  continue  past  a 
date  when  they  are  no  longer  necessary 
while  such  proceeding  occurred.  As 
such,  the  Assistant  Administrator  finds 
for  good  cause  under  5  U.S.C.  (B)(3)  that 
providing  prior  notice  and  an 
opportunity  for  public  comment  for  this 
rule  would  be  impracticable  and 
contrary  to  the  public  interest.  The  30- 


day  delay  in  effective  date  is  waived 
imder  5  U.S.C.  (D)(1),  because  this  final 
rule  is  relieving  a  restriction. 

Li  rule  FR  Doc.  02-2  73  published 
January  10,  2002  (67  FR  1300).  make  the 
following  correction. 

§229.32  [Corrected] 

On  page  1314.  in  the  second  column, 
in  paragraph  {d)(7)(ii)  of  §  229.32.  add 
the  phrase,  "From  December  1  through 
March  31,"  to  the  beginning  of  the 
sentence. 

Dated:  March  25,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service. 

(FR  Doc.  02-7710  Filed  3-28-02;  2:37  pm] 
BILLING  CODE  3S10-22-S 
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Proposed  Rules 


Thte  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1205 

[Doc.  iliCN-02-002] 

Cotton  Board  Rules  and  Regulations: 
Adjusting  Supplemental  Assessment 
on  Imports,  (2002  Amendments) 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  proposing  to  amend 
the  Cotton  Board  Rules  and  RegxUations 
by  lowering  the  value  assigned  to 
imported  cotton  for  the  piupose  of 
calculating  supplemental  assessments 
collected  for  use  by  the  Cotton  Research 
and  Promotion  Program.  An  adjustment 
is  required  on  an  aimual  basis  to  ensure 
that  die  assessments  collected  on 
imported  cotton  and  the  cotton  content 
of  imported  products  remain  similar  to 
those  paid  on  domestically  produced 
cotton. 

DATES:  Comments  must  be  received  on 
orbeforeMay  2,  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to 
Whitney  Rick,  Chief.  Research  and 
Promotion  Staff.  Cotton  Program. 
Agricultural  Marketing  Service.  USDA, 
STOP  0224,  Washington,  DC  20250- 
0224.  Comments  should  be  submitted  in 
triplicate.  Comments  may  also  be 
submitted  electronically  to: 
cottoncomments@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register.  All 
comments  received  will  be  made 
available  for  public  inspection  at  Cotton 
Program,  AMS,  USDA,  Room  2641-S, 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250  during  regular 
business  hours.  A  copy  of  this  notice 
may  be  foimd  at:  www.ams.usda.gov/ 
cotton/ndemaking.htm. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Whitney  Rick,  Chief,  Research  and 
Promotion  Staff,  Cotton  Program,  AMS, 
USDA,  Stop  0224, 1400  Independence 
Ave.,  SW.,  Washington,  DC  20250-0224, 
telephone  (202)  720-2259,  facsimile 
(202)  690-1718,  or  e-mail  at 
wiiJtney.ricJc@usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  waived  the  review  process  required 
by  Executive  Order  12866  for  this 
action. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  proposed 
rule  would  not  preempt  any  state  or 
local  laws,  regulations,  or  poUcies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Cotton  Research  and  Promotion 
Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
Section  12  of  the  Act,  any  person 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  plan,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
District  Coiut  of  the  United  States  in 
any  district  in  which  the  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling,  provided  a  complaint 
is  filed  within  20  days  firom  the  dale  of 
the  entry  of  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  AMS  has  considered 
the  economic  impact  of  this  action  on 
small  entities  and  has  determined  that 
its  implementation  v/ill  not  have  a    . 
significant  economic  impact  on  a 
substantial  niunber  of  small  businesses. 

There  are  an  estimated  10,000 
importers  who  are  presently  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion 


Order.  Tliis  proposed  rule  woidd  affect 
importers  of  cotton  and  cotton- 
containing  products.  The  majority  of 
these  importers  are  small  businesses 
under  the  criteria  established  by  the 
Small  Business  Administration.  This 
proposed  rule  would  lower  the 
assessments  paid  by  the  importers 
imder  the  Cotton  Research  and 
Promotion  Order.  Even  though  the 
assessment  would  be  lowered,  the 
decrease  is  small  and  will  not 
significantly  affect  small  businesses. 
The  current  assessment  on  imported 
cotton  is  $0.009965  per  kilogram  of 
imported  cotton.  The  proposed 
assessment  is  $0.00862,  a  decrease  of 
$0.001345  or  a  13.5  percent  decrease. 
From  January  through  December  2001 
approximately  $22  million  was 
collected.  Should  the  voliune  of  cotton 
products  imported  into  the  U.S.  remain 
at  the  same  level  in  2002,  one  could 
expect  the  decreased  assessment  to 
generate  approximately  $19  million  or  a 
13.5  percent  decrease  from  2001. 

Paperwork  Reduction  ^ 

In  compliance  with  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  part  1320)  which 
implement  die  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C.  3501  et  seq.]  the 
information  collection  requirements 
contained  in  the  regulation  to  be 
amended  have  been  previously 
approved  by  OMB  and  were  assigned 
control  nmnber  0581-0093. 

Background 

The  Cotton  Research  and  Promotion 
Act  Amendments  of  1990  enacted  by 
Congress  under  SubtiUe  G  of  Title  XIX 
of  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990  on  November  28, 

1990,  contained  two  provisions  that 
authorized  changes  in  the  funding 
procedures  for  the  Cotton  Research  and 
Promotion  Program. 

These  provisions  are:  (1)  The 
assessment  of  imported  cotton  and 
cotton  products;  and  (2)  termination  of 
the  right  of  cotton  producers  to  demand 
a  refund  of  assessments. 

An  amended  Cotton  Research  and 
Promotion  Order  was  approved  by 
producers  and  importers  voting  in  a 
referendum  held  July  17-26, 1991,  and 
the  amended  Order  was  published  in 
the  Federal  Register  on  December  10, 

1991,  (56  FR  64470).  A  proposed  rule 
implementing  the  amended  Order  was 
published  in  the  Federal  Register  on 
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December  17. 1991.  (56  FR  65450). 
Implementing  rules  were  published  on 
July  1  and  2, 1992,  (57  FR  29181)  and 
(57  FR  29431),  respectively. 

This  proposed  rule  would  decrease 
the  value  assigned  to  imported  cotton  in 
the  Cotton  Board  Rules  and  Regulations 
(7  CFR  1205.510(b)(2)).  This  value  is 
used  to  calculate  supplemental 
assessments  on  imported  cotton  and  the 
cotton  content  of  imported  products. 
Supplemental  assessments  are  the 
second  part  of  a  two-part  assessment. 
The  first  part  of  the  assessment  is  levied 
on  the  weight  of  cotton  produced  or 
imported  at  a  rate  of  $1  per  bale  of 
cotton  which  is  equivalent  to  500 
pounds  or  $1  per  226.8  kilograms  of 
cotton. 

Supplemental  assessments  are  levied 
at  a  rate  of  five-tenths  of  one  percent  of 
the  value  of  domestically  produced 
cotton,  imported  cotton,  and  the  cotton 
content  of  imported  products.  The 
agency  has  adopted  the  practice  of 
assigning  the  calendar  year  weighted 
average  price  received  by  U.S.  farmers 
for  Upland  cotton  to  represent  the  value 
of  imported  cotton.  This  is  done  so  that 
the  assessment  on  domestically 
produced  cotton  and  the  assessment  on 
imported  cotton  and  the  cotton  content 
of  imported  products  remain  similar. 
The  source  for  the  average  price  statistic 
is  "Agricultural  Prices",  a  publication  of 
the  National  Agricultvual  Statistics 
Service  (NASS)  of  the  Department  of 
Agricvdture.  Use  of  the  weighted  average 
price  figure  in  the  calculation  of 
supplemental  assessments  on  imported 
cotton  and  the  cotton  content  of 
imported  products  yields  an  assessment 
that  approximates  assessments  paid  on 
domestically  produced  cotton  in  the 
prior  calendar  year. 

The  current  value  of  imported  cotton 
as  published  in  the  Federal  Register  (66 


FR  58051)  on  November  20,  2001,  for 
the  purpose  of  calculating  supplemental 
assessments  on  imported  cotton  is 
$1.1111  per  kilogram.  This  number  was 
calculated  using  the  annual  weighted 
average  price  received  by  farmers  for 
Upland  cotton  during  the  calendar  year 
2000  which  was  $0,504  per  pound  and 
multiplying  by  the  conversion  factor 
2.2046.  Using  the  Average  Weighted 
Price  Received  by  U.S.  farmers  for 
Upland  cotton  for  the  calendar  year 
2001,  which  is  $0,382  per  pound,  the 
new  value  of  imported  cotton  is  $0.8422 
per  kilogram.  The  proposed  value  is 
$.2689  per  kilogram  less  than  the 
previous  value. 

An  example  of  the  complete 
assessment  formula  and  how  the  various 
figures  are  obtained  is  as  follows: 
One  bale  is  equal  to  500  pounds. 
One  kilogram  equals  2.2046  pounds. 
One  pound  equals  0.453597  Kilograms. 

One  Dollar  Per  Bale  Assessment 
Converted  to  Kilograms 

A  500  pound  bale  equals  226.8  kg.  (500 

X  .453597). 
$1  per  bale  assessment  equals  $0.002000 

per  pound  (1/500)  or  $0.004409  per 

kg.  (1/226.8). 

Supplemental  Assessment  of  5/10  of 
One  Percent  of  the  Value  of  the  Cotton 
Converted  to  kilograms 

The  2001  calendar  year  weighted 
average  price  received  by  producers  for 
Upland  cotton  is  $0,382  per  pound  or 
$0.8422  per  kg.  (0.382  x  2.2046). 

Five  tenths  of  one  percent  of  the 
average  price  in  kg.  equals  $0.004211 
per  kg.  (0.8422  x  .005). 

Total  Assessment 

The  total  assessment  per  kilogram  of 
raw  cotton  is  obtained  by  adding  the  $1 
per  bale  equivalent  assessment  of 


$0.004409  per  kg.  and  the  supplemental 
assessment  $0.004211  per  kg.  which 
equals  $0.00862  per  kg. 

The  current  assessment  on  imported 
cotton  is  $0.009965  per  kilogram  of 
imported  cotton.  The  proposed 
assessment  is  $0.00862,  a  decrease  of 
$0.001345  per  kilogram.  This  decrease 
reflects  the  decrease  in  the  Average 
Weighted  Price  of  Upland  Cotton 
Received  by  U.S.  Farmers  during  the 
period  January  through  December  2001. 

Since  the  value  of  cotton  is  the  basis 
of  the  supplemental  assessment 
calculation  and  the  figures  shown  in  the 
right  hand  column  of  the  Import 
Assessment  Table  1205.510(b)(3)  are  a 
result  of  such  a  calculation,  the  figures 
in  this  table  have  been  revised.  These 
figiues  indicate  the  total  assessment  per 
kilogram  due  for  each  Harmonized 
Tariff  Schedule  (HTS)  number  subject  to 
assessment. 

A  thirty  day  comment  period  is 
provided  to  comment  on  the  changes  to 
the  Cotton  Board  Rules  and  Regulations 
proposed  herein.  This  period  is  deemed 
appropriate  because  this  proposal 
would  lower  the  assessments  paid  by 
importers  imder  the  Cotton  Research 
and  Promotion  Order.  Accordingly,  the 
change  proposed  in  this  rule,  if  adopted, 
should  be  implemented  as  soon  as 
possible. 

Several  changes  in  the  harmonized 
tariff  schedule  niunbering  have 
occurred.  Modifications  to  the 
harmonized  taiiS  schedule  were 
published  in  the  December  26.  2001. 
Federal  Register  at  66  FR  66549 
(Proclamation  7515  of  December  18. 
2001,  by  the  President  of  the  United 
States  of  America).  These  changes  are  as 
follows: 

Numbers  changed: 


Old  No. 


5607902000 
6002203000 
6002206000 

600242000 
6002430010 


6002430080 


New  No(s). 


5607909000 
6003203000 
6003306000 
6003406000 
6005210000 
6005220000 
6005220000 
6005230000 
6005240000 
6005310010 
6005320010 
6005330010 
6005340010 
6005410010 
6005420010 
6005430010 
6005440010 
6005310080 
6005320080 
6005330080 


Conversion 
factor 


0.8889 
0.8681 
0.2894 


0.8681 


0.2894 


0.2894 


Assessment 
cents/kg 


0.7662 
0.7483 
0.2495 


0.7483 


0.2495 


0.2495 
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Old  No. 


6002921000 


6002930040 


6002930080 


New  No(s). 


6005340080 
6005410080 
6005420080 
6005430080 
6005440080 
6006211000 
6006221000 
6006231000 
6006241000 
6006310040 
6006320040 
6006330040 
6006340040 
6006310080 
6006320080 
6006330080 
6006340080 
6006410085 
6006420085 
6006430085 
6006440085 


Conversion 
factor 


1.1574 


0.1157 


0.1157 


Assessment 
cents/kg 


0.9977 


0.0997 


0.0897 


List  of  Subjects  in  7  CFR  Part  1205 

Advertising,  Agricultural  research. 
Cotton.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble  7  CFR  part  1205  is  proposed 
to  be  amended  as  follows: 

PART  1205— COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  for  Part  1205 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2101-2118. 

2.  In  "1205.510.  paragraph  (b)(2)  and 
the  table  in  paragraph  (b)(3)(ii)  are 
revised  to  read  as  follows: 

1 205.51 0    Levy  of  assessments. 

***** 

(b)*  *  * 

(2)  The  12-month  average  of  monthly 
weighted  average  prices  received  by 
U.S.  farmers  will  be  calculated 
annually.  Such  weighted  average  will  be 
used  as  the  value  of  imported  cotton  for 
the  piu-pose  of  levying  the  supplemental 
assessment  on  imported  cotton  and  will 
be  expressed  in  kilograms.  The  value  of 
imported  cotton  for  the  purpose  of 
levying  this  supplemental  assessment  is 
$0,862  per  kilogram. 

(3)*  *  * 

(ii)* 


Import  Assessment  Table— 

Continued 

[Raw  cotton  fiber] 


Import  assessment  Table— 

Continued 

[Raw  cotton  fiber] 


*  * 


Import  Assessment  Table 

[Raw  cotton  fiber] 


HTS  No. 


5201000500 
5201001200 
5p01001400 


Conv. 
fad. 


Cents/ 
kg. 


HTS  No. 


0.8620 
0.8620 
0.8620 


5201001800 
5201002200 
5201002400 
5201002800 
5201003400 
5201003800 
5204110000 
5204200000 
5205111000 
5205112000 
5205121000 
5205122000 
5205131000 
5205132000 
5205141000 
5205210020 
5205210090 
5205220020 
5205220090 
5205230020 
5205230090 
5205240020 
5205240090 
5205310000 
5205320000 
5205330000 
5205340000 
5205410020 
5205410090 
5205420020 
5205420090 
5205440020 
5205440090 
5206120000 
5206130000 
5206140000 
5206220000 
5206230000 
5206240000 
5206310000 
5207100000 
5207900000 


Conv. 
fact. 


0 
0 
0 
0 
0 
0 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
1.111 
0.5556 
0.5556 
0.5556 
0.5556 
0.5556 
0.5556 
0.5556 
1.1111 
0.5556 


Cents/ 

kg. 


0.8620 
0.8620 
0.8620 
0.8620 
0.8620 
0.8620 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.9578 
0.4789 
0.4789 
0.4789 
0.4789 
0.4789 
0.4789 
0.4789 
0.9578 
0.4789 


HTS  No. 


5208112020 
5208112040 
5208112090 
5208114020 
5208114060 
5208114090 
5208118090 
5208124020 
5208124040 
5208124090 
5208126020 
5208126040 
5208126060 
5208126090 
5208128020 
5208128090 
5208130000 
5208192020 
5208192090 
5208194020 
5208194090 
5208196020 
5208196090 
5208224040 
5208224090 
5208226020 
5208226060 
5208228020 
5208230000 
5208292020 
5208292090 
5208294090 
5208296090 
5208298020 
5208312000 
5208321000 
5208323020 
5208323040 
5208323090 
5208324020 
5208324040 
5208:S5020 


Conv. 
fact. 


1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 


Cents/ 
kg. 


0.9874 
0.9874 
0.9874 
0.9874 
0.9674 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
0.9874 
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Import  Assessment  Table— 
Continued 

[Raw  cottcxi  fiber] 


Import  Assessment  Table— 

Continued 

(Raw  cotton  fiber] 


Import  Assessment  Table— 

Continued 

[Raw  cotton  fiber] 


HTSNo. 


5208330000 

5208392020 

5208392090 

5208394090 

5208396090 

5208398020 

5208412000 

5208416000 

5208418000 

5208421000 

5208423000 

5208424000 

5208425000 

5208430000 

5208492000 

5208494020 

5208494090 

5208496010 

5208496090 

5208498090 

5208512000 

5208516060 

5208518090 

5208523020 

5208523045 

5208523090 

5208524020 

5208524045 

5208524065 

5208525020 

5208530000 

5208592025 

5208592095 

5208594090 

5208596090 

5209110020 

5209110035 

5209110090 

5209120020 

5209120040 

5209190020 

5209190040 

5209190060 

5209190090 

5209210090 

5209220020 

5209220040 

5209290040 

5209290090 

5209313000 

5209316020 

5209316035 

5209316050 

5209316090 

5209320020 

5209320040 

5209390020 

5209390040 

5209390060 

5209390080 

5209390090 

5209413000 

5209416020 

5209416040 

5209420020 

5209420040 

5209430030 

5209430050 

5209490020 


Conv. 
fact. 


1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
.1455 
1455 
.1455 
.1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
1455 
.1455 
.1455 
1455 
.1455 
.1455 
.1455 
1455 
1455 
0309 
0309 
.1455 
.1455 
.1455 


Cents/ 
kg. 


HTSNo. 


0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.8886 

0.8886 

0.9874 

0.9874 

0.9874 


5209490090 

5209516035 

5209516050 

5209520020 

5209590025 

5209590040 

5209590090 

5210114020 

5210114040 

5210116020 

5210116040 

5210116060 

5210118020 

5210120000 

5210192090 

5210214040 

5210216020 

5210216060 

5210218020 

5210314020 

5210314040 

5210316020 

5210318020 

5210414000 

5210416000 

5210418000 

5210498090 

5210514040 

5210516020 

5210516040 

5210516060 

5211110090 

5211120020 

5211190020 

5211190060 

5211210025 

5211210036 

5211210050 

5211290090 

5211320020 

5211390040 

5211390060 

5211490020 

5211490090 

5211590025 

5212146090 

5212156020 

5212216090 

5509530030 

5509530060 

5513110020 

5513110040 

5513110060 

5513110090 

5513120000 

5513130020 

5513210020 

5513310000 

5514120020 

5516420060 

5516910060 

5516930090 

5601210010 

5601210090 

5601300000 

5602109090 

5602290000 

5602906000 

5604900000 


Conv. 
fact. 


1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.4165 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.6873 
0.9164 
0.9164 
0.9164 
0.5556 
0.5556 
0.4009 
0.4009 
0.4009 
0.4009 
0.4009 
0.4009 
0.4009 
0.4009 
0.4009 
0.4009 
0.4009 
0.4009 
1.1455 
1.1455 
1.1455 
0.5727 
1.1455 
0.526 
0.5556 


Cents/ 
kg. 


HTSNo. 


0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.9874 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.3590 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.5925 

0.7899 

0.7899 

0.7899 

0.4789 

0.4789 

0.3456 

0.3456 

0.3456 

0.3456 

0.3456 

0.3456 

0.3456 

0.3456 

0.3456 

0.3456 

0.3456 

0.3456 

0.9874 

0.9874 

0.9874 

0.4937 

0.9874 

0.4534 

0.4789 


5607909000 

5608901000 

5608902300 

5609001000 

5609004000 

5701104000 

5701109000 

5701901010 

5702109020 

5702312000 

5702411000 

5702412000 

5702421000 

5702913000 

5702991010 

5702991090 

5703900000 

5801210000 

5801230000 

5801250010 

5801250020 

5801260020 

5802190000 

5802300030 

5804291000 

5806200010 

5806200090 

5806310000 

5806400000 

5808107000 

5808900010 

5811002000 

6001106000 

6001210000 

6001220000 

6001910010 

6001910020 

6001920020 

6001920030 

6001920040 

6003203000 

6003306000 

6003406000 

6005210000 

6005220000 

6005230000 

6005240000 

6005310010 

6005320010 

6005330010 

6005340010 

6005410010 

6005420010 

6005430010 

6005440010 

6005310080 

6005320080 

6005330080 

6005340080 

6005410080 

6005420080 

6005430080 

6005440080 

6006211000 

6006221000 

6006231000 

6006241000 

6006310040 

6006320040 


Conv. 

Cents/ 

fact. 

kg. 

0.8889 

0.7662 

1.1111 

0.9578 

1.1111 

0.9578 

1.1111 

0.9578 

0.5556 

0.4789 

0.0556 

0.0479 

0.1111 

0.0958 

1.0444 

0.9003 

1.1 

0.9482 

0.0778 

0.0671 

0.0722 

0.0622 

0.0778 

0.0671 

0.0778 

0.0671 

0.0889 

0.0766 

1.1111 

0.9578 

1.1111 

0.9578 

0.4489 

0.3870 

1.1455 

0.9874 

1.1455 

0.9874 

1.1455 

0.9874 

1.1455 

0.9874 

1.1455 

0.9874 

1.1455 

0.9874 

0.5727 

0.4937 

1.1455 

0.9874 

0.3534 

0.3046 

0.3534 

0.3046 

1.1455 

0.9874 

0.4296 

0.3703 

0.5727 

0.4937 

0.5727 

0.4937 

1.1455 

0.9874 

1.1455 

0.9874 

0.8591 

0.7405 

0.2864 

0.2469 

0.6591 

0.7405 

0.8591 

0.7405 

0.2864 

0.2469 

0.2864 

0.2469 

0.2864 

0.2469 

0.8681 

0.7483 

0.2894 

0.2495 

0.2894 

0.2495 

0.8681 

0.7483 

0.8681 

0.7483 

0.8681 

0.7483 

0.8681 

0.7483 

0.2894 

0.2495 

0.2894 

0.2495 

0.2894 

0.2495 

0.2894 

0.2495 

0.2894 

0.2495 

0.2894 

0.2495 

0.2894 

0.2495 

0.2894 

0.2495 

0.2894 

0.2495 

0.2894 

0.2495 

0.2894 

0.2495 

0.2894 

0.2495 

0.2894 

0.2495 

0.2894 

0.2495 

0.2894 

0.2495 

0.2894 

0.2495 

1.1574 

0.9977 

1.1574 

0.9977 

1.1574 

0.9977 

1.1574 

0.9977 

0.1157 

0.0997 

0.1157 

0.0997 
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Import  Assessment  Table 
Continued 

[Raw  cotton  fiber] 


IMPORT  Assessment  Table— 
Continued 

[Raw  cotton  fiber] 


Import  Assessment  Table- 
Continued 

[Raw  cotton  fiber] 


HTSNo. 


6006330040  .. 

6006340040  .. 

6006310080  .. 

6006320080  .. 

6006330080  .. 

6006340080  .. 

6006410085  .. 

6006420085  .. 

6006430085  .. 

6006440085  .. 

6101200010  .. 

6101200020  .. 

6102200010  .. 

6102200020  .. 

6103421020  .. 

6103421040  .. 

6103421050  .. 

6103421070  .. 

6103431520  .. 

6103431540  .. 

6103431550  .. 

6103431570  .. 

6104220040  .. 

6104220060  .. 

6104320000  .. 

6104420010  .. 

6104420020  .. 

6104520010  . 

6104520020  . 

6104622006  . 

6104622011  . 

6104622016  . 

6104622021  . 

6104622026  . 

6104622028  . 

6104622030  . 

6104622060  . 

6104632006  . 

6104632011  . 

6104632026  . 

6104632028  . 

6104632030  . 

6104632060  . 

6104692030  . 

6105100010  . 

6105100020  . 

6105100030  . 

6105202010  . 

6105202030  . 

6106100010  . 

6106100020  . 

6106100030  . 

6106202010  . 

6106202030  . 

6107110010  . 

6107110020 

6107120010 

6107210010 

6107220015 

6107220025 

6107910040 

6108210010 

6108210020 

6108310010 

6108310020 

6108320010 

6108320015 

6108320025 

6108910005 


Conv. 
fact. 


0.1157 
0.1157 
0.1157 
0.1157 
0.1157 
0.1157 
0.1157 
0.1157 
0.1157 
0.1157 
1.0094 
1.0094 
1.0094 
1.0094 
0.8806 
0.8806 
0.8806 
0.8806 
0.2516 
0.2516 
0.2516 
0.2516 
0.9002 
0.9002 
0.9207 
0.9002 
0.9002 
0.9312 
0.9312 
0.8806 
0.8806 
0.8806 
0.8806 
0.8806 
0.8806 
0.8806 
0.8806 
0.3774 
0.3774 
0.3774 
0.3774 
0.3774 
0.3774 
0.3858 
0.985 
0.985 
0.985 
0.3078 
0.3078 
0.985 
0.985 
0.985 
0.3078 
0.3078 
1.1322 
1.1322 
0.5032 
0.8806 
0.3774 
0.3774 
1.2581 
1.2445 
1.2445 
1.1201 
1.1201 
0.2489 
02489 
0.2489 
1.2445 


Cents/ 
kg. 


HTS  No. 


0.0997 

0.0997 

0.0997 

0.0997 

0.0997 

0.0997 

0.0997 

0.0997 

0.0997 

0.0997 

0.8701 

0.8701 

0.8701 

0.8701 

0.7591 

0.7591 

0.7591 

0.7591 

0.2169 

0.2169 

0.2169 

0.2169 

0.7760 

0.7760 

0.7936 

0.7760 

0.7760 

0.8027 

0.8027 

0.7591 

0.7591 

0.7591 

0.7591 

0.7591 

0.7591 

0.7591 

0.7591 

0.3253 

0.3253 

0.3253 

0.3253 

0.3253 

0.3253 

0.3326 

0.8491 

0.8491 

0.8491 

0.2653 

0.2653 

0.8491 

0.8491 

0.8491 

0.2653 

0.2653 

0.9760 

0.9760 

0.4338 

0.7591 

0.3253 

0.3253 

1.0845 

1.0728 

1.0728 

0.9655 

0.9655 

0.2146 

0.2146 

0.2146 

1.0728 


6108910015  .. 
6108910025  .. 
6108910030  .. 
6108920030  .. 
6109100005  .. 
6109100007  .. 
6109100009  .. 
6109100012  .. 
6109100014  .. 
6109100018  .. 
6109100023  .. 
6109100027  .. 
6109100037  .. 
6109100040  .. 
6109100045  .. 
6109100060  .. 
6109100065  .. 
6109100070  .. 
6109901007  .. 
6109901009  .. 

6109901049  .. 

6109901050  .. 
6109901060  .. 
6109901065  .. 
6109901090  .. 
6110202005  ., 
6110202010  .. 
6110202015  .. 
6110202020  .. 
6110202025  ., 
6110202030  . 
6110202035  . 
6110202040  . 
6110202045  . 
6110202065  . 
6110202075  . 
6110909022  . 
6110909024  . 
6110909030  . 
6110909040  . 
6110909042  . 
6111201000  . 
6111202000  . 
6111203000  . 
6111205000  . 
6111206010  . 
6111206020  . 
6111206030  . 
6111206040  . 
6111305020  . 
6111305040  . 
6112110050  . 
6112120010  . 
6112120030  , 
6112120040  . 
6112120050  . 
6112120060  . 
6112390010  , 
6112490010  . 
6114200005 
6114200010 
6114200015 
6114200020 
6114200040 
6114200046 
6114200052 
6114200060 
6114301010 
6114301020 


Conv. 
fact. 


Cents/ 
kg. 


1.2445 
1.2445 
1.2445 
0.2489 
0.9956 
0.9956 
0.9956 
0.9956 
0.9956 
0.9956 
0.9956 
0.9956 
0.9956 
0.9956 
0.9956 
0.9956 
0.9956 
0.9956 
0.3111 
0.3111 
0.3111 
0.3111 
0.3111 
0.3111 
0.3111 
1.1837 
1.1837 
1.1837 
1.1837 
1.1837 
1.1837 
1.1837 
1.1574 
1.1574 
1.1574 
1.1574 
0.263 
0.263 
0.3946 
0.263 
0.263 
1.2581 
1.2581 
1.0064 
1.0064 
1.0064 
1.0064 
1.0064 
1.0064 
0.2516 
0.2516 
0.7548 
0.2516 
0.2516 
0.2516 
0.2516 
0.2516 
1.1322 
0.9435 
0.9002 
0.9002 
0.9002 
1.286 
0.9002 
0.9002 
0.9002 
0.9002 
0.2572 
0.2572 


HTSNo. 


1.0728 

1.0728 

1.0728 

0.2146 

0.8582 

0.8582 

0.8582 

0.8582 

0.8582 

0.8582 

0.8582 

0.8582 

0.8582 

0.8582 

0.8582 

0.8582 

0.8582 

0.8582 

0.2682 

0.2682 

0.2682 

0.2682 

0.2682 

0.2682 

0.2682 

1.0203 

1.0203 

t.0203 

1.0203 

1.0203 

1.0203 

1.0203 

0.9977 

0.9977 

0.9977 

0.9977 

0.2267 

0.2267 

0.3401 

0.2267 

0.2267 

1.0845 

1.0845 

0.8675 

0.8675 

0.8675 

0.8675 

0.8675 

0.8675 

0.2169 

0.2169 

0.6506 

0.2169 

0.2169 

0.2169 

0.2169 

0.2169 

0.9760 

0.8133 

0.7760 

0.7760 

0.7760 

1.1085 

0.7760 

0.7760 

0.7760 

0.7760 

0.2217 

0.2217 


6114303030  .... 

6115198010  .... 

6115929000  .... 

6115936020  .... 

6116101300.... 

6116101720  .... 

6116926420  .... 

6116926430  ... 

6116926440  ... 

6116928800  ... 

6117809510  ... 

6117809540  ... 

6201121000  ... 

6201122010  ... 

6201122050  ... 

6201122060  ... 

6201134030  ... 

6201921000  ... 

6201921500  ... 

6201922010  ... 

6201922021  ... 

6201922031  ... 

6201922041  ... 

6201922051  ... 

6201922061  ... 

6201931000  ... 

6201933511  ... 

6201933521  ... 

6201999060  ... 

6202121000  ... 

6202122010  .. 

6202122025  .. 

6202122050  .. 

6202122060  .. 

6202134005  .. 

6202134020  ... 

6202921000  .. 

6202921500  .. 

6202922026  .. 

6202922061  .. 

6202922071  .. 

6202931000  .. 

6202935011  .. 

6202935021  .. 

6203122010  .. 

6203221000  .. 

6203322010  .. 

6203322040  .. 

6203332010  .. 

6203392010  .. 

6203399060  .. 

6203422010  .. 

6203422025  .. 

6203422050  .. 

6203422090  .. 

6203424005  .. 

6203424010  .. 

6203424015  .. 

6203424020  .. 

6203424025  .. 

6203424030  .. 

6203424035  .. 

6203424040  .. 

6203424045  .. 

6203424050  . 

6203424055  . 

6203424060  . 

6203431500  . 

6203434010  . 


Conv. 

Cents/ 

fact. 

kg. 

0.2572 

0.2217 

1.0417 

0.8979 

1.0417 

0.8979 

0.2315 

0.1996 

0.3655 

0.3151 

0.8528 

0.7351 

1.0965 

0.9452 

1.2183 

1.0502 

1.0965 

0.9452 

1.0965 

0.9452 

0.9747 

0.8402 

0.3655 

0.3151 

0.948 

0.8172 

0.8953 

0.7717 

0.6847 

0.5902 

0.6847 

0.5902 

0.2633 

0.2270 

0.9267 

0.7988 

1.1583 

0.9985 

1.0296 

0.8875 

1.2871 

1.1095 

1.2871 

1.1095 

1.2871 

1.1095 

1.0296 

0.8875 

1.0296 

0.8875 

0.3089 

0.2663 

0.2574 

0.2219 

0.2574 

0.2219 

0.2574 

0.2219 

0.9372 

0.8(^9 

1.1064 

0.9537 

1.3017 

1.1221 

'  0.8461 

0.7293 

0.8461 

0.7293 

0.2664 

0.2296 

0.333 

0.2870 

1.0413 

0.8976 

1.0413 

0.8976 

1.3017 

1.1221 

1.0413 

0.8976 

1.0413 

0.8976 

0.3124 

0.2693 

0.2603 

0.2244 

0.2603 

0.2244 

0.1302 

0.1122 

1.3017 

1.1221 

1.2366 

1.0659 

1.2366 

1.0659 

0.1302 

0.1122 

1.1715 

1.0098 

0.2603 

0.2244 

0.9961 

0.8586 

0.9961 

0.8586 

0.9961 

0.8586 

0.9961 

0.8586 

1.2451 

1.0733 

1.2451 

1.0733 

0.9961 

0.8586 

1.2451 

1.0733 

1.2451 

1.0733 

1.2451 

1.0733 

1.2451 

1.0733 

0.9961 

0.8586 

0.9961 

0.8586 

0.9238 

0.7963 

0.9238 

0.7963 

0.9238 

0.7963 

0.1245 

0.1073 

0.1232 

0.1062 
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[Raw  cotton  fiber] 


Import  AssESSME^fr  Table— 
Continued 

[Raw  cotton  fiber] 


HTSNo. 

Conv. 
fact. 

Cents/ 
kg 

HTSNo. 

Conv. 
fact. 

Cents/ 

kg.  • 

6203434020  

0.1232 

0.1062 

6205302080  

0.3113 

0.2683 

6203434030  

6203434040  

6203498045  

0.1232 

0.1232 

0.249 

0  1062 

6206100040  

0.1245 

0.1073 

0  1062 

6206303010  

0.9961 

0.8586 

0.2146 

6206303020  

0.9961 

0.8586 

6204132010  

0.1302 

0.1122 

6206303030 

0.9961 

0.8586 

6204192000  

0.1302 

0.1122 

6206303040 

0.9961 

0.8586 

6204198090  

0.2603 

0.2244 

6206303050  

0.9961 

0.8586 

6204221000  ...* 

1.3017 

1.1221 

6206303060  

0.9961 

0.8586 

6204223030  

1.0413 

0.8976 

6206403010  

0.3113 

0.2683 

6204223040  

1.0413 

0.8976 

6206403030 

0.3113 

0.2683 

6204223050  

1.0413 

0.8976 

6206900040  

0.249 

0.2146 

6204223060  

6204223065  

1.0413 
1.0413 
0.3254 

0  8976 

6207110000   

1.0852 

0.9354 

0.8976 
0.2805 

6207199010  

6207210030 

0.3617 
1.1085 

0.3118 

6204292040 

0.9555 

6204322010  

1.2366 
1.0413 
1.0413 
1.2728 

1.0659 
0.8976 
0  8976 

6207220000  

6207911000  

0.3695 
1.1455 
1.1455 

0.3185 

0.9674 

6204322040  

6204423010  

6207913010  

0.9674 

1.0972 

6207913020  

1.1455 

0.9874 

6204423030  

0.9546 
0.9546 
0.9546 
0.9546 
1.2654 
1.2654 
1.2654 
1.0656 
1.0656 
0.2664 
0.2664 
0.9961 
0.9961 
0.9961 

0.8229 
0.B229 
0.8229 
0.8229 
1.0908 
1  0908 

6208210010  

6208210020  

6208220000  

1.0583 
1.0583 
0.1245 
1.1455 
1.1455 
1.1455 

0.9123 

6204423040  

0.9123 

A'>fM^^>'Win 

0.1073 

A9nJ^^>'WVt 

6208911010  

0.9874 

fi9O4<y>P010 

6208911020  

0.9874 

6204522030  

6204522040  ^ 

6204522070  

6204522080  

6204533010  

6204594060 «.. 

6204622010  

6204622025  

6204622050  

6208913010  

0.9874 

1  0906 

6209201000  

1.1577 

0.9979 

0  9185 

6209203000  

0.9749 

0.8404 

0  9185 

6209205030  

0.9749 

0.8404 

02296 

6209205035  

0.9749 

0.8404 

02296 

6209205040  

1.2186 

1.0504 

08586 

6209205045  

0.9749 

0.8404 

08586 

6209205050  

0.9749 

0.8404 

0.8586 

6209303020 

0.2463 

0.2123 

6204624005  

6204624010  

1.2451 
1.2451 

1  0733 

6209303040  

0.2463 

0.2123 

1.0733 

6210109010  

0.2291 

0.1975 

6204624020 „ 

0.9961 

0.8586 

6210403000  

0.0391 

0.0337 

6204624025  

1.2451 
1.2451 

1.0733 
1.0733 

6210405020  

6211111010 -.. 

0.4556 
0.1273 

0.3927 

6204624030  

0.1097 

coo4A?4m5 

1.2451 

1.2451 

0.9961 

0.9961 

0.9854 

0.9854 

0.9854 

0.2546 

0.2546 

0.2437 

0.2437 

0.249 

0.2437 

0.249 

0.249 

0.249 

0.9961 

0.9961 

1.0733 
1  0733 

6211111020  

0.1273 
1.1455 

0.1097 

6204624040  

6204624045  

eon4A94nS0 

6211118010  

0.9874 

08586 

6211118020  

1.1455 

0.9874 

0.8586 
0  8494 

6211320007  

0.8461 
1.0413 

0.7293 

6204624055  

cood624a60 

6211320010  

0.8976 

0.8494 
0.8494 
0.2195 
0.2195 
0.2101 
0.2101 
0  2146 

6211320015  

1.0413 
0.9763 
0.9763 
0.9763 
0.3254 
0.3905 
0.3905 

0.8976 

£004694065 

6211320030  

0.8416 

6204633510 

6211320060  

0.8416 

6204633530 

6211320070  

0.8416 

6204633532  ' 

6211330010  

0.2805 

fi2Odfi33S40 

6211330030  

0.3366 

6204692510  

6204692540  

6204699044  

6204699046  

6204699050  

6205202015  

6205202020 

6211330035  ....'. 

0.3366 

0  2101 

6211330040  .;. 

0.3905 

0.3366 

0  2146 

6211420010  

1.0413 

0.8976 

0  2146 

6211420020  

1.0413 

0.8976 

0  2146 

6211420025  

1.1715 

1.0098 

08586 

6211420060  

1.0413 

0.8976 

0.8586 

6211420070  

1.1715 

1.0098 

6205202025 

0.9961 

0.8586 

6211430010 

0.2603 

0.2244 

6205202030  

6205202035  

6205202046  

6205202050  

6205202060 

0.9961 
1.1206 
0.9961 
0.9961 
0.9961 
0.9961 
0.9961 
0.9961 
0.3113 
0.3113 
0.3113 
0.3113 
0.3113 

08586 

6211430030  

0.2603 

0.2244 

09660 

6211430040  

0.2603 

0.2244 

08586 

6211430050  

0.2603 

0.2244 

08586 

6211430060  

0.2603 

0.2244 

0.8586 
0.8586 
08586 

6211430066  

0.2603 
0.2412 
0.9646 

0.2244 

6205202065  • 

6212105020  

0.2079 

6205202070  

6205202075 - 

6205302010  

6205302030  

6205302040  

6205302050  

6505302070  

6212109010  

0.8315 

08586 

6212109020  

0.2412 

0.2079 

02683 

6212200020 

0.3014 

0.2598 

02683 

6212900030  

0.1929 

0.1663 

02683 

6213201000  

1.1809 

1.0179 

02683 

6213202000  

1.0628 

0.9161 

0.2683 

6213901000  

0.4724 

0.4072 

Import  Assessment  Table- 
Continued 

[Flaw  cotton  fiber] 


HTSf^. 


6214900010  .. 

6216000800  .. 

6216001720  .. 

6216003800  .. 

6216004100  .. 

6217109510  .. 

6217109530  .. 

6301300010  .. 

6301300020  .. 

6302100005  .. 

6302100008  .. 

6302100015  .. 

6302215010  .. 

6302215020  .. 

6302217010  .. 

6302217020  .. 

6302217050  .. 

6302219010  .. 

6302219020  .. 

6302219050  .. 

6302222010  .. 

6302222020  . 

6302313010  . 

6302313050  . 

6302315050  . 

6302317010  . 

6302317020  . 

6302317040  . 

6302317050  . 

6302319010  . 

6302319040  . 

6302319050  . 

6302322020  . 

6302322040  . 

6302402010  . 

6302511000  . 

6302512000  . 

6302513000  . 

6302514000  . 

6302600010  . 

6302600020  . 

6302600030  . 

6302910005  . 

6302910015  . 

6302910025  . 

6302910035  . 

6302910045  . 

6302910050  . 

6302910060  . 

6303110000  . 

6303910010  . 

6303910020 

6304111000 

6304190500 

6304191000 

6304191500 

6304192000 

6304910020 

6304920000 

6505901540 

6505902060 

6505902545 


Conv. 

Cents/ 

fact. 

kg. 

0.9043 

0.7795 

0.2351 

0.2027 

0.6752 

0.5820 

1.2058 

1.0394 

1.2058 

1.0394 

1.0182 

0.8777 

0.2546 

'  0.2195 

0.8766 

0.7556 

0.8766 

0.7556 

1.1689 

1.0076 

1.1689 

1.0076 

1.1689 

1.0076 

0:8182 

0.7053 

0.8182 

0.7053 

1.1689 

1.0076 

1.1689 

1.0076 

1.1689 

1.0076 

0.8182 

0.7053 

0.8182 

0.7053 

0.8182 

0.7053 

0.4091 

0.3526 

0.4091 

0.3526 

0.8182 

0.7053 

1.1689 

1.0076 

0.8182 

0.7053 

1.1689 

1.0076 

1.1689 

1.0076 

1.1689 

1.0076 

1.1689 

1.0076 

0.8182 

0.7053 

0.8182 

0.7053 

0.8182 

0.7053 

0.4091 

0.3526 

0.4091 

0.3526 

0.9935 

0.8564 

0.5844 

0.5038 

0.8766 

0.7556 

0.5844 

0.5038 

0.8182 

0.7053 

1.1689 

1.0076 

1.052 

0.9068 

1.052 

0.9068 

1.052 

0.9068 

1.1689 

1.0076 

1.052 

0.9068 

1.052 

0.9068 

1.052 

0.9068 

1.052 

0.9068 

1.052 

0.9068 

0.9448 

0.8144 

0.6429 

0.5542 

0.6429 

0.5542 

1.0629 

0.9162 

1.052 

0.9068 

1.1689 

1.0076 

0.4091 

0.3526 

0.4091 

0.3526 

0.9351 

0.8061 

0.9351 

0.8061 

0.181 

0.1560 

0.9935 

0.8564 

0.5844 

0.5038 
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Dated:  March  27,  2002. 
A.|.  Yates, 

Administrator,  Agricultuml  Marketing 

Service. 

[FR  Doc.  02-7919  Filed  4-1-02;  8:45  am) 

BNXWQ  CODC  3410-Oa-P 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inapectkxi  Service 

9CFRCh.m 

[Dockot  No.  02-005N] 

Regulatory  Flexibility  Act;  Plan  for 
Regulations  Reviewed  Under  Section 
610  Requirements 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Schedule  of  regulations  to  be 
reviewed  under  section  610 
requirements  of  the  Regulatory 
Flexibility  Act.  


summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  publishing 
a  scheduling  plan  for  regulations  that 
will  be  reviewed  based  on  the 
Regulatory  Flexibility  Act's  (RFA) 


Section  610  provisions.  These 
provisions  provide  that  all  Federal 
agencies  are  to  review  existing 
regulations  that  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  to  determine 
whether  these  rules  should  be 
withdrawn,  modified,  or  left  intact  as  a 
means  to  minimize  the  impact  imposed. 
As  such,  FSIS  has  identified  regulations 
that  meet  this  threshold  requirement  for 
mandatory  review.  Accordingly,  these 
rules  wrill  be  reviewed  within  the 
timeframes  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Engeljohn,  Ph.D.,  Director, 
Regulations  and  Directives  Development 
Staff,  FSIS.  USDA,  300  12th  Street,  SW.. 
Room  112,  Washington,  DC  20250- 
3700,  (202)  720-5627. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  610  of  the  Regulatory 
Flexibility  Act  instructs  all  federal 
agencies  to  review  any  regulations  that 
have  been  identified  as  having  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  as 
a  means  to  determine  whether  the 
associated  impact  can  be  minimized  by 


considering  the  following  factors:  (1) 
The  continued  need  for  the  rule;  (2)  the 
nature  of  complaints  or  comments 
received  concerning  the  rule  from  the 
public;  (3)  the  complexity  of  the  rule;  (4) 
the  extent  to  which  the  rule  overlaps, 
duplicates  or  conflicts  with  other 
Federal  rules,  and  to  the  extent  feasible, 
with  State  and  local  governmental  rules; 
and  (5)  the  length  of  time  since  the  nUe 
has  been  initially  evaluated  or  the 
degree  to  which  technology,  economic 
conditions,  or  other  factors  have 
changed  in  the  area  affected  by  the  rule. 
In  accordance  vrith  the  aforementioned 
provisions,  the  mandatory  reviews  must 
be  conducted  and  completed  within  ten 
years  succeeding  the  rule's  publication 
date. 

Accordingly,  FSIS  has  prepared  a 
plan  for  reviewing  its  rules.  In  addition, 
a  brief  description  of  the  regulation, 
which  includes  the  purpose  for  its 
promulgation  and  the  legal  basis, 
scheduled  to  be  reviewed  diuing  the 
corresponding  year  identified  below 
will  be  included  in  FSIS'  regvdatory 
agenda  that  is  printed  in  the  Federal 
Register  as  part  of  the  Unified 
Regulatory  Agenda. 


FOOD  SAFETY  AND  INSPECTION  SERVICE'S  REGULATIONS  IDENTIFIED  FOR  THE  REGULATORY  FLEXIBILITY  ACT'S  SECTION 

610  Review 


CFR  part(s)  affected  and  legal  auttiority 


9  CFR  Pts.  317,  318,  319;  21  U.S.C.  607, 
621;  7  CFR  2.18.  2.53. 


9  CFR  Rs.  317,  320.  381;  21  U.S.C.  451- 
470,  601-695;  7  U.S.C.  450;  7  CFR  2.18, 
253  . 

9  CFR  Pts.  317,  381;  21  U.S.C.  451-470. 
601-695;  7  U.S.C.  450;  7  CFR  2.18,  2.53 

9  CFR  Rs.  304,  308,  310,  320,  327,  381, 
416,  417;  21  U.S.C.  451-470,  601-695;  7 
U.S.C.  138f,  450.  1901-1906;  7  CFR 
2.18.  2.53  . 

9  CFR  Pts.  381,  424;  21  U.S.C.  451-470;  7 
use.  138f,  450;  7  CFR  2.18,  2.53 

9  CFR  Pts.  381,  441;  21  U.S.C.  451-470, 
601-695;  7  U.S.C.  138f,  450,  1901-1906; 
7  CFR  2.18,  2.53  . 


Docket  No. 


81-016F 
91-006F 
91-006F-HLTH 
93-01 6F 

97-076F 
97-054F 


Regulation  title 


Standards  and  Labeling  Requirements  for 
Mechanically  Separated  (Species)  and 
Products  in  Whicti  It  is  Used  . 

Nutrition  Lat)eling  of  Meat  and  Poultry  Prod- 
ucts . 

Nutrition  Labeling;  Use  of  "Healthy"  and 
Similar  Terms  on  Meat  and  Poultry  Prod- 
uct Labeling . 

Pathogen  Reduction;  Hazard  Analysis  and 
Critical  Control  Point  (HACCP)  Systems 


Irradiation  of  Meat  Food  Products 


PutHication  citation  and 
date 


Re- 
view 
date 


Retained  Water  in  Raw  Meat  and  Poultry 
Products;  Poultry  Chilling  Requirements  . 


47  FR  28214;  June  29, 
1982. 

58  FR  632;  January  6, 
19d3. 

59  FR  24220;  May  10, 
1994. 

61  FR  38806;  July  25. 
1996. 


64  FR  72150;  Decem- 
ber 29.  1999. 

66  FR  1750;  January  9. 
2001  . 


2002 
2003 
2004 
2006 

2009 
2011 
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Done  at  Washington.  DC.  on:  March  28. 
2002. 

Margaret  O'K.  Glavin, 
Acting  Administrator. 
IFR  Doc.  02-7917  Filed  4-1-02;  8:45  am) 
BILUNC  COM  3410-Oi»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspww  Docket  No.  02-AGL-01] 

Proposed  EstablishnMnt  of  Class  D 
Airspace,  Proposed  Modification  of 
Class  E  Airspace,  Marquette,  Ml 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  Document  proposes  to 
create  Class  D  airspace,  and  modify 
Class  E  airspace  at  Marquette,  MI.  The 
opening  of  a  Federal  Contract  Tower  is 
being  planned  for  the  Sawyer 
International  Airport.  Class  D  airspace  is 
required  during  the  hours  the  control 
tower  is  operating.  Sawyer  International 
Airport  is  served  by  Federal  Aviation 
Regulations  Part  121  (14  CFR  121)  air 
carriers  operations.  During  periods 
when  the  control  tower  is  closed, 
controlled  airspace  extending  upward 
from  the  surface  is  needed  to  contain 
aircraft  executing  instrument  flight 
procedures  and  provide  a  safer 
operating  environment.  The  airport 
meets  the  minimum  communications 
and  weather  observation  and  reporting 
requirements  for  controlled  airspace 
extending  upward  from  the  surface. 
This  action  proposes  to  create  Class  D 
airspace,  and  modify  Class  E  airspace 
with  a  4.6-mile  radius  for  this  airport. 
EFFECTIVE  DATE:  Comments  must  be 
received  on  or  before  May  6,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  AGL-7,  Rules  Docket 
No.  02-AGL-Ol,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 


Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
AGL-Ol."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  boA 
before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  the 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Lidependence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  create 


Class  D  airspace,  and  modify  Class  E 
airspace  at  Marquette,  MI,  to  support  the 
operation  of  a  Federal  Contract  Tower, 
and  to  provide  a  safer  operating 
environment  after  the  tower  is  closed. 
Controlled  airspace  extending  from  the 
surface  of  the  earth  is  needed  to  contain 
aircraft  executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  D  airspace  areas  are  published  in 
paragraph  5000  and  Class  E  airspace 
areas  extending  upward  from  the 
siuface  in  paragraph  6002,  of  FAA 
Order  7400.9J  dated  August  31,  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  fr«quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.0. 10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J.  Airspace 
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Designations  and  Reporting  Points, 
dated  August  31,  2001.  and  effective 
September  16.  2001.  is  amended  as 
follows: 

J        *       ■  *        «        * 

Paragraph  5000    Class  D  airspace. 

J         •         *         *         • 

AGL  Nfl  D    Marquette.  MI  [New] 
Marquette,  Sawyer  International  Airport,  MI 
(Lat.  46°21'13''  N,  long  87°23'45'  W.) 
That  airspace  extending  upward  from  the 
surface  to  the  including  3,700  feet  MSL, 
within  a  4.6-mile  radius  of  the  Sawyer 
International  Airport.  This  Class  D  airspace 
area  is  effective  during  the  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 

r port/Facility  Directory. 
*         *         *         * 

Paragmph  6002    Class  D  airspace  areas 
extending  upward  from  the  surface  of  the 
earth. 


AGL  MI  E2    Marquette.  MI  [Revised] 

Marquette,  Sawyer  International  Airport,  MI 
(Lat.  46°21'13''  N  87°23'45''  W.) 
That  airsapce  extending  upward  from  the 
surface  within  a  4.6-mile  radius  of  the 
Sawyer  International  Airport.  This  Class  E 
airspace  area  is  effective  during  the  dates  and 
tbnes  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory.     . 


Issued  in  Des  Plaines,  Illinois  on  March  4, 
2002. 
Nancy  B.  Shelton. 

Manager.  Air  Traffic  Division.  Great  Lakes 

Region. 

IFR  Doc.  02-7853  Filed  4-1-02;  8:45  am] 

aiUJNG  COOE  49ia-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Oocicet  No.  02-AGL-03] 

Proposed  Modification  of  Class  E 
Airspace;  Jaclcson,  OH 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  proposes  to 
modify  Class  E  airspace  at  Jackson.  OH. 
An  Area  Navigation  (RNAV)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  (Rwy)  01.  and  an  RNAV 
SLAP  to  Rwy  19.  have  been  developed 
for  James  A.  Rhodes  Airport.  Controlled 
airspace  extending  upward  from  700 


feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  these  approaches.  This  action 
would  increase  the  radius  of  the  existing 
controlled  airspace  for  James  A.  Rhodes 
Airport. 

DATES:  Comment  must  be  received  on  or 
before  May  20,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Regional  Counsel.  AGL-7,  Rules  Docket 
No.  02-AGL-03,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke.  Air  Traffic  Division. 
Airspace  Branch.  AGly-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comment  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  shoidd  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
AGL-03."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region.  Office  of  the 


Regional  Counsel.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  sununarizing  each 
substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  nvunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CRR  part  71  to  modify 
Class  E  airspace  at  Jackson,  OH,  for 
James  A.  Rhodes  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  instnunent  approach 
procediuBS.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9J  dated 
August  31.  2001.  and  effective  . 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  docimient  woiild  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regiilation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act. 
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List  of  Sobjects  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows^ 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aathority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

171.1    [Amsndsd] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001.  is  amended  as 
follows: 


Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
*         *         •         *         • 

AGLCHIES    Jackson.  OH  (Reviaed] 

James  A.  Rhodes  Airport.  OH 

(Lat.  38''58'53'  N..  long.  82''34'41'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5-mile 
radius  of  the  James  A.  Rhodes  Airport. 


Issued  in  Des  Plaines,  Illinois,  on  March 
15,  2002. 

Nancy  B.  Shelton. 

Manager,  Air  Traffic  Division.  Great  Lakes 
Region. 
IFR  Doc.  02-7857  Filed  4-1-02;  8:45  am) 

BILUNG  COOe  4»10-1»-ll 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  02-AQL-021 

Proposed  Modification  of  Class  E 
Airspace;  Tscumssh,  Ml 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  Document  proposes  to 
modify  Class  E  airspace  at  Tecumseh. 


MI.  An  Area  Navigation  (RNAV) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  13. 
and  an  RNAY  SIAP  to  RWY  31  have 
been  developed  for  Tecimiseh  Products 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
would  increase  the  area  of  th^  existing 
controlled  airspace  at  Al  Meyers 
Airport,  by  adding  a  radius  of  controlled 
airspace  around  Tecumseh  Products 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  May  6,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  AGL-7,  Rules  Docket 
No.  02-AGL-02,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGLr:520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
AGL-02."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 


closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region.  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM^s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry  ' 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Commimications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Tecimiseh,  MI,  by 
adding  a  radius  of  controlled  airspace 
around  the  Tectmiseh  Products  Airport, 
thus  increasing  the  existing  Class  E 
airspace  area  for  Al  Meyers  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  smfece 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9J  dated  August  31,  2001, 
and  effective  September  16.  2001.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  docmnent  would  be 
published  subseouentiy  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  xmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
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Regulatory  Evaluation  as  the  anticipated 

impact  is  so  minimal .  Since  this  is  a 

routine  matter  that  will  only  affect  air 

traffic  procedures  and  air  navigation,  it 

is  certified  that  this  proposed  rule  will 

not  have  a  significant  economic  impact 

on  a  substantial  number  of  small  entities    [CGD08-01-043] 

under  the  criteria  of  the  Regulatory 

Flexibility  Act.  RIN  211 5-AG31 

List  of  Subjects  in  14  CFR  Part  71 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  147 


'Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

fTI.I    [Annended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001.  and  effective 
September  16.  2001.  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  Nfl  E5    Tecumseh,  MI  [Revised] 

Tecumseh,  Al  Meyers  Airport,  MI 

(Lat.  42°  01'  SOTM.,  long.  83°  56'  21"W.) 
Tecumseh,  Tecumseh  Products  Airport,  MI 
(Lat.  42°  02'  OO'TM..  long.  83°  52'  42'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.2-mile 
radius  of  the  Al  Meyers  Airport,  and  within 
a  6.4-miIe  radius  of  Tecumseh  Products 
Airport,  excluding  that  airspace  within  the 
Adrian,  Lenawee  Coiinty  Airport.  MI,  and  the 
E)etroit,  MI,  Class  E  Airspace  areas. 


Issued  in  Des  Plaines,  Illinois  on  March  4, 

2002.  ;    . 

Nancy  B.  Shehon, 

Managfir,  Air  Traffic  Division.  Great  Lakes 

Region. 

(FR  Doc.  02-7854  Filed  4-1-02;  8:45  am] 
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Safety  Zone;  Outer  Continental  Shelf 
Facility  in  the  Gulf  of  Mexico 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
'  establish  a  safety  zone  around  a 
petroleimi  and  gas  production  facility  in 
Green  Canyon  205A  of  the  Outer 
Continental  Shelf  in  the  Gulf  of  Mexico. 
The  facility  needs  to  be  protected  from 
vessels  operating  outside  the  normal 
shipping  channels  and  fairways,  and 
placing  a  safety  zone  around  tiiis  facility 
would  significantly  reduce  the  threat  of 
allisions,  oil  spills  and  releases  of 
natural  gas.  The  proposed  regulation 
would  prevent  all  vessels  from  entering 
or  remaining  in  the  specified  area 
aroimd  the  facility  except  for  the 
following:  an  attending  vessel;  a  vessel 
under  100  feet  in  length  overall  not 
engaged  in  towing;  or  a  vessel 
authorized  by  the  Eighth  Coast  Guard 
District  Commander. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
June  3,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander, 
Eighth  Coast  Guard  District  (m),  Hale 
Boggs  Federal  Bldg.,  501  Magazine 
Street,  New  Orleans  LA  70130.  or 
comments  and  related  material  may  be 
delivered  to  Room  1341  at  the  same 
address  between  8  a.m.  and  3:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  niunber  is  (504) 
589-6271.  Commander,  Eighth  Coast 
Guard  District  (m)  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  docimients  indicated  in  this 
preamble. as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Commander,  Eighth  Coast 
Guard  District  (m)  between  8  a.m.  and 
3:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Karrie  Trebbe,  Project  Manager  for 
Eighth  Coast  Guard  District 
Commander,  Hale  Boggs  Federal  Bldg., 
501  Magazine  Street,  New  Orleans  LA 
70130,  telephone  (504)  589-6271. 
SUPPLEMENTARY  INFORMATION: 


Requests  for  Comments 

We  encoiuage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  U  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD08-01-043], 
indicate  the  specific  section  of  this 
docimient  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying,  ff  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  conmient  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to 
Commander,  Eighth  Coast  Guard 
District  (m)  at  the  address  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  a 
public  meeting  would  aid  this 
rulemaking,  we  will  h9ld  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  proposes  to  establish 
'  a  safety  zone  around  a  petroleum 
producing  facility  in  the  Gulf  of  Mexico: 
Chevron  Genesis  Spar  (Genesis),  Green 
Canyon  205A  (GC205A).  located  at 
position  27°46'46.365''  N.  90''31'6.553'' 
W. 

This  proposed  safety  zone  is  in  the 
deepwater  area  of  the  Gulf  of  Mexico. 
For  the  purposes  of  this  regulation  it  is . 
considered  to  be  in  waters  of  304.8 
meters  (1,000  feet)  or  greater  depth 
extending  to  the  limits  of  the  Exclusive 
Economic  Zone  (EEZ)  contiguous  to  the 
territorial  sea  of  the  United  States  and 
extending  to  a  distance  up  to  200 
nautical  miles  from  the  baseline  from 
which  the  breadth  of  the  sea  is 
measured.  Navigation  in  the  area  of  the 
proposed  safety  zone  consists  of  large 
commercial  shipping  vessels,  fishing 
vessels,  cruise  ships,  txigs  with  tows  and 
the  occasional  recreational  vessel.  The 
deepwater  area  also  includes  an 
extensive  system  of  fairways.  The 
fairways  include  the  Gulf  of  Mexico 
East- West  Fairway,  the  entrance/exit 
route  of  the  Mississippi  River,  and  the 
Houston-Galveston  Safety  Fairway. 
Significant  amounts  of  vessel  traffic 
occur  in  or  near  the  various  fairways  in 
the  deepwater  area. 

Chevron  U.S.A.  Production  Company, 
hereafter  referred  to  as  Chevron,  has 
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requested  that  the  Coast  Guard  establish 
a  safety  zone  in  the  Gulf  of  Mexico 
around  the  moored  spar  buoy,  the 
Chevron  Genesis  Spar,  hereafter  referred 
to  as  Genesis. 

The  request  for  the  safety  zone  was 
made  due  to  the  high  level  of  shipping 
activity  around  the  facility  and  the 
safety  concerns  for  both  the  personnel 
on  board  the  facility  and  the 
environment.  Chevron  indicated  that 
the  location,  production  level,  and 
personnel  levels  on  board  the  facility 
make  it  highly  likely  that  any  allision 
with  the  facility  would  result  in  a 
catastrophic  event.  The  Genesis  is 
located  in  open  waters  where  no  fixed 
structures  previously  existed.  It  is  a  high 
production  oil  and  gas  drilling  facility 
producing  approximately  55,000  barrels 
of  oil  per  day,  95  million  cubic  feet  of 
gas  per  day  and  is  manned  with  a  crew 
of  approximately  160  people. 

Tne  Coast  Guard  has  reviewed 
Chevron's  concerns  and  agrees  that  the 
risk  of  allision  to  the  facility  and  the 
potential  for  loss  of  life  and  damage  to 
the  environment  resulting  from  such  an 
accident  warrants  the  establishment  of 
this  safety  zone.  The  proposed 
regulation  would  significantly  reduce 
the  threat  of  allisions,  oil  spills  and 
natural  gas  releases  and  increase  the 
safety  of  life,  property,  and  the 
environment  in  the  Gulf  of  Mexico.  This 
regulation  is  issued  pursuant  to  14 
U.S.C.  85  and  43  U.S.C.  1333  as  set  out 
in  the  authority  citation  for  33  CFR  part 
147. 
Discumion  df  Proposed  Rule 

The  following  specific  risk  factors  that 
necessitate  a  safety  zone  exist  at 
Genesis:  (1)  There  is  no  designated 
fairway  at  this  distance  offshore  and 
mariners  use  the  facility  as  a 
navigational  aid;  (2)  The  facility  has  a 
high  production  capacity  of  55,000 
barrels  of  petroleum  oil  per  day  and  95 
million  cubic  feet  of  gas  per  day;  and  (3) 
'The  facility  is  manned  with  a  crew  of 
160. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  imder 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11040;  February 
26. 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder 


paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

The  impacts  on  routine  navigation  are 
expected  to  be  minimal  because  the 
safety  zone  will  not  encompass  any  of 
the  safety  fairways  within  the  Gulf  of 
Mexico. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  Since  the  Genesis  is  located  far 
offshore,  few  privately  owned  fishing 
vessels  and  recreational  boats/yachts 
operate  in  the  area  and  alternate  routes 
are  available  for  these  vessels.  Use  of  an 
alternate  route  may  cause  a  vessel  to 
incur  a  delay  of  4  to  10  minutes  in 
arriving  at  their  destinations  depending 
on  how  fast  the  vessel  is  traveling. 
Therefore,  the  Coast  Guard  expects  the 
impact  of  this  regulation  on  small 
entities  to  be  minimal. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  to  what  degree  this  rule 
would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  peirticipate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  LT  Karrie 
Trebbe,  Project  Manager  for  Eighth 
Coast  Guard  District  Commander,  Hale 
Boggs  Federal  Bldg.,  501  Magazine 
Street,  New  Orleans  LA  70130. 
telephone  (504)  589-6271. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 


the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

'Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of    ' 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 


Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
environmental  risk  to  health  or  risk  to 
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safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11.  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regidatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  imder  figure  2- 
1,  paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  fi-om  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  147 

Continental  shelf,  Marine  safety. 
Navigation  (water). 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  147  as  follows: 

PART  147— SAFETY  ZONES 

1.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 


Authority:  14  U.S.C.  85;  43  U.S.C.  1333;  49 
CFR  1.46. 

2.  Add  §  147.825  to  read  as  follows: 

§  1 47.825    Chevron  Genesis  Spar  safety 
zone. 

(a)  Description.  The  Chevron  Genesis 
Spar.  Green  Canyon  205A  (GC205A),  is 
located  at  position  27°46'46.365''  N, 
90°31'6.553'  W.  The  area  within  500 
meters  (1640.4  feet)  from  each  point  on 
the  structure's  outer  edge  is  a  safety 
zone. 

(b)  Regulation.  No  vessel  may  enter  or 
remain  in  this  safety  zone  except  the 
following: 

(1)  An  attending  vessel; 

(2)  A  vessel  under  100  feet  in  length 
overall  not  engaged  in  towing;  or 

(3)  A  vessel  authorized  by  the 
Commander.  Eighth  Coast  Guard 
District. 

Dated:  December  19,  2001. 
Roy  J.  Casto. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  02-7828  Filed  4-1-02;  8:45  am] 
BOUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-02-033] 

RIN2115-AA97 

Safety  Zone;  Lake  Champlain 
Challenge,  Cumt>erland  Bay,  NY 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  pr^osed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  for  the 
Lake  Champlain  Challenge  Hydroplane 
race  located  on  Cumberland  Bay.  NY. 
This  action  is  necessary  to  provide  for 
the  safety  of  life  on  navigable  waters 
during  this  event  scheduled  for  June  29 
and  30.  2002.  This  action  is  intended  to 
restrict  vessel  traffic  in  the  affected 
waterway. 

DATES:  Conmients  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  2.  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Waterways 
Oversight  Branch  {CGDOl-02-033), 
Coast  Guard  Activities  New  York.  212 
Coast  Guard  Drive,  room  204.  Staten 
Island.  New  York  10305.  The 
Waterways  Oversight  Branch  of  Coast 
Guard  Activities  New  York  maintains 
the  public  docket  for  this  rulemaking. 
Comments  and  material  received  from 


the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being  * 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  204. 
Coast  Guard  Activities  New  York, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  M.  Day,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4012. 
SUPPLEMENTARY  INFORMATION: 

Request  fiar  Conmients 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDOl-02-033). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each     ■ 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
conunents  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the 
Waterways  Oversight  Branch  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this  .' 

rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  New  England  Inboard  Racing 
Association  sponsors  this  high-speed 
powerboat  race  with  less  than  100 
powerboats,  propelled  by  1.5  to  6  liter 
engines,  at  the  north  end  of  Cumberland 
Bay,  Plattsburgh,  NY.  The  safety  zone 
includes  all  waters  of  Cumberland  Bay 
north  of  a  line  drawn  &x>m  the  east  end 
of  the  old  Canal  Terminal  Pier  in 
approximate  position  44°42'26.0''  N 
073°26'28.5''  W,  to  approximate  position 
44°43'00.8''  N  073''24'37.3''  W  (NAD 
1983)  on  Cumberland  Head. 

Marine  traffic  would  still  be  able  to 
transit  through  the  Saranac  River  and 
southern  Cumberland  Bay  while  the 
safety  zone  is  in  effect.  Additionally, 
vessels  would  not  be  precluded  from 
mooring  at  or  getting  underway  from 
recreational  piers  in  the  vicinity  of  the 
proposed  safety  zone.  Commercial  piers 
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located  within  the  safety  zone  are  no 
longer  used. 

The  proposed  regulation  would  be 
effective  from  11:30  a.m.  to  6:30  p.m.  on 
Saturday.  June  29.  and  Sunday.  June  30, 
2002.  It  would  prohibit  all  vessels  and 
swimmers  from  transiting  this  portion  of 
Cumberland  Bay  and  is  needed  to 
protect  the  waterway  users  from  the 
hazards  associated  with  high-speed 
powerboats  racing  in  confined  waters. 

Discussion  of  Proposed  Rule 

The  proposed  safety  zone  is  for  the 
Lake  Champlain  Challenge  held  at  the 
northern  end  of  Cumberland  Bay.  north 
of  the  old  Canal  Terminal  Pier.  The 
event  would  be  held  on  Saturday,  June 
29,  and  Sunday,  June  30,  2002.  This  rule 
is  being  proposed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event. 
Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  OflBce 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  imder  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26. 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  imnecessary. 
This  finding  is  based  on  the  minimal 
time  that  vessels  will  be  restricted  bom 
the  zone,  and  the  relatively  small 
number  of  vessels  that  normally  would 
be  expected  to  operate  in  the  vicinity  of 
the  zone.  Vessels  may  transit  throu^ 
the  Saranac  River  and  southern 
Ciunberland  Bay  throughout  the  safety 
zone's  duration.  Vessels  would  not  be 
precluded  from  getting  underway,  or 
mooring  at.  any  piers  or  marinas 
currently  located  in  the  vicinity  of  the 
proposed  safety  zone.  Advance 
notifications  will  be  made  to  the  local 
maritime  community  by  the  Local 
Notice  to  Mariners  and  marine 
information  broadcasts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 


owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  vmd»  5 
U.S.C.  605(b)  that  this  proposed  rule 
wo\dd  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 

entities.  ,.    *, 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  the  owners  or 
operators  of  vessels  intendiiig  to  transit 
or  anchor  in  a  portion  of  Cumberland 
Bay  during  the  times  this  zone  is 
activated. 

This  safety  zone  would  not  have  a 
significant  economic  impact  on  a 
substantial  niimber  of  small  entities  for 
the  following  reasons:  Vessel  traffic  can 
still  transit  through  the  Saranac  River 
and  southern  Cumberland  Bay  during 
the  event;  vessels  would  not  be 
precluded  from  getting  underway,  or 
mooring  at,  any  piers  or  marinas 
currently  located  in  the  vicinity  of  the 
proposed  safety  zone  before  the  effective 
period,  we  will  ensure  wide 
dissemination  of  maritime  advisories  to 
users  of  Lake  Champlain  via  Local 
Notice  to  Mariners  and  marine 
information  broadcasts. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  nde  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
M.  Day,  Waterways  Oversight  Branch, 
Coast  Guard  Activities  New  York  (718) 
354-^012. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 


cost  of  compliance  on  them.  We  have 
analyzed  this  proposed  rule  imder  that 
Order  and  have  determined  that  it  does 
not  have  implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the. 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taldng  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Ovil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantiy  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
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it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This 
proposed  rule  fits  paragraph  34(g)  as  it 
establishes  a  safety  zone.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
3i  CFR  1.05-l(g).  6.04-1.  6.04-6. 160.5;  49 
CFR  1.46. 

2.  From  11:30  a.m.  June  29.  2002,  to 
6:30  p.m.  June  30.  2002.  add  temporary 
§  165.T01-033  to  read  as  follows: 

§  165.T01-033    Safety  Zone:  Lake 
Champlain  Challenge,  Cumberland  Bay,  NY. 

(a)  Regulated  area.  The  following  area 
is  a  safety  zone:  All  waters  of 
Cumberland  Bay  north  of  a  line  drawn 
frDm  the  east  end  of  the  old  Canal 
Terminal  Pier  in  approximate  position 
44°42'26.0''  N  073°26'28.5''  W,  to 
approximate  position  44°43'00.8''  N 
073°24'37.3''  W  (NAD  1983)  on 
Cumberland  Head. 

(b)  Enforcement  period.  This  section 
will  be  enforced  from  11:30  a.m.  to  6:30 
p.m.  on  Saturday,  June  29,  and  Sunday, 
June  30,  2002. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2j  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard. 


Upon  being  hailed  by  a  U.  S.  Coast 
Guard  vessel  by  siren,  radio,  flashing 
light,  or  other  means,  the  operator  of  a 
vessel  shall  proceed  as  directed. 

Dated:  March  22.  2002. 
C.E.  Bone, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

[FR  Doc.  02-7915  Filed  4-1-02;  8:45  am] 
BILUNG  COOE  4eiO-15-U 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

36  CFR  Parts  1190  and  1191 
[Docket  No.  99-1] 
RIN  3014-AA20 

Americans  WHti  Disabilities  Act  (ADA) 
Accessibility  Guidelines  for  Buildings 
and  Facilities;  Architectural  Barriers 
Act  (ABA)  Accessibility  Guidelines 

agency:  Architectural  and 

Transportation  Barriers  Compliance 

Boeud. 

ACTION:  Availability  of  draft  final 

guidelines. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  placed  in  the 
docket  for  public  review  a  draft  of  the 
final  guidelines  revising  the  Americans 
with  Disabilities  Act  and  Architectural 
Barriers  Act  Accessibility  Guidelines. 
The  Board  has  placed  this  document  in 
the  docket  to  inform  the  building  codes 
community  of  the  actions  taken  by  the 
Board  to  promote  the  harmonization  of 
the  Board's  guidelines  with  the 
Intemationsd  Code  Council/ American 
National  Standards  Institute  All 7.1 
Standard  on  Accessible  and  Usable 
Buildings  and  Facilities  and  the 
International  Building  Code. 
ADDRESSES:  The  draft  final  guidelines 
will  be  available  for  inspection  at  the 
offices  of  the  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Sti-eet  NW.,  suite  1000, 
Washington,  DC  20004-1111  from  9:00 
a.m.  to  5:00  p.m.  on  regular  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marsha  Mazz,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board.  1331  F  Street,  NW.,  suite  1000, 
Washington,  DC  20004-1111. 
Telephone  number  (202)  272-0020 
(Voice);  (202)  272-0082  (TTY).  These 
are  not  toll-free  numbers.  Electronic 
mail  address:  mazz@access-board.gov. 

SUPPLEMENTARY  INFORMATION:  On 
November  16, 1999,  the  Architectural 


and  Transportation  Barriers  Compliance 
Board  (Access  Board)  published  a 
Notice  of  Proposed  Rulemaking  to 
amend  the  accessibility  guidelines  for 
the  Americans  with  Disabilities  Act 
(ADA)  of  1990  and  the  Architectural 
Barriers  Act  (ABA)  of  1968.  64  FR  62248 
(November  16, 1999).  The  proposed  rule 
was  based  on  recommendations  made 
by  the  Board's  ADAAG  Review 
Advisory  Committee.  The  committee 
was  established  in  1994  by  the  Board  to 
conduct  a  complete  review  of  the 
guidelines  and  to  recommend  changes. 
The  committee  was  charged  with 
reviewing  ADAAG  in  its  entirety  and 
making  recommendations  to  the  Board 
on: 

•  Improving  the  format  and  usability 
of  ADAAG; 

•  Reconciling  differences  between 
ADAAG  and  national  consensus 
standards,  including  model  codes  and 
industry  standards; 

•  Updating  ADAAG  to  reflect 
technological  developments  and  to 
continue  to  meet  the  needs  of  persons 
with  disabilities;  and 

•  Coordinating  future  ADAAG  • 
revisions  with  national  standards  and 
model  code  organizations. 

The  committee  recommended 
significant  changes  to  the  format  and 
style  of  ADAAG.  The  changes  were 
recommended  to  provide  a  guideline 
that  is  organized  and  written  in  a 
maimer  that  can  be  more  readily 
understood,  interpreted  and  applied. 
The  recommended  changes  would  also 
make  the  arrangement  and  format  of 
ADAAG  more  consistent  with  model 
building  codes  and  industry  standards. 

Subsequent  to  the  committee's 
recommendations,  the  1998  edition  of 
the  International  Code  Council  (ICC)/ 
American  National  Standards  Institute 
(ANSI)  All 7.1  Standard  on  Accessible 
and  Usable  Buildings  and  Facilities  was 
published.  Its  requirements  were 
"harmonized"  with  the  committee's 
recommendations.  An  important  goal  of 
the  Board  throughout  this  rulemaking 
has  been  to  promote  the  harmonization 
of  its  guidelines  and  private  sector 
standards. 

At  its  March  13,  2002,  meeting,  the 
Access  Board  decided  to  place  in  the 
rulemaking  docket  for  public  review  a 
draft  of  the  guidelines  revising  the  ADA 
and  ABA  Accessibility  Guidelines.  The 
Board  expects  to  complete  action  on  the 
final  guidelines  in  the  next  few  months. 
The  final  guidelines  will  then  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  Executive  Order  12866.  The  Board 
expects  to  publish  the  final  guidelines 
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in  the  Federal  Register  later  this 
summer. 

The  Board  is  not  soliciting  comments 
on  the  draft  of  the  final  guidelines,  but 
has  placed  the  document  in  the  docket 
for  public  inspection  to  promote  the 
harmonization  of  the  Board's  guidelines 
with  the  ICC/ ANSI  standards  and  the 
International  Building  Code.  The  ANSI 
Committee  and  the  International  Codes 
Council  are  currently  in  the  process  of 
revising  the  private  sector  accessibility 
provisions  and  proposed  changes  must 
be  submitted  during  the  Spring  of  2002. 
Without  taking  this  step,  an  important 
opportunity  would  have  been  missed  to 
harmonize  the  Board's  guidelines  with 
those  of  the  private  sector. 

Lawmice  W.  Roihe. 

Executive  Director. 

[FR  Doc.  02-7884  Filed  4-1-02;  8:45  am) 

aujNQ  COM  rso-oi-» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[WV001-1000b;  FRL-7166-71 

Approval  of  Section  1 12(1)  Authority  for 
Hazardous  Air  Pollutants;  State  of 
West  Virginia;  Division  of 
Environmental  Protection 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule.  


summary:  EPA  is  proposing  to  approve 
West  Virginia  Department  of 
Environmental  Protection's  (WVDEP's) 
request  for  delegation  of  authority  to 
implement  and  enforce  its  hazardous  air 
pollutant  regulations  for 
perchloroethylene  dry-cleaning 
faciUties.  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks,  ethylene  oxide 
sterilization  facilities,  halogenated 
solvent  cleaning,  and  secondary  lead 
smelting  which  have  been  adopted  by 
reference  from  the  Federal  requirements 
set  forth  in  the  Code  of  Federal 
Regulations.  This  proposed  approval 
will  automatically  delegate  futxire 
amendments  to  these  regulations  once 
WVDEP  incorporates  these  amendments 
into  its  regulations.  In  addition.  EPA  is 
proposing  to  approve  of  WVDEP's 
mechanism  for  receiving  delegation  of 
futxue  hazardous  air  pollutant 
regiilations.  This  mechanism  entails 
WVDEP's  incorporation  by  reference  of 
the  unchanged  Federal  standard  into  its 
hazardous  air  pollutant  regulation  and 
WVDEP's  notification  to  EPA  of  such 
incorporation.  This  action  pertains  only 
to  affected  sources,  as  defined  by  the 


Clean  Air  Act  hazardous  air  pollutant 
program,  which  are  not  located  at  major 
sources,  as  defined  by  the  Clean  Air  Act 
operating  permit  program.  In  the  Final 
Rules  section  of  this  Federal  Register. 
EPA  is  approving  the  State's  request  for 
delegation  of  au&ority  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdravra  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  May  2.  2002. 
AOORESSES:  Written  comments  on  this 
action  should  be  sent  concxurently  to: 
Makeba  A.  Morris.  Chief.  Permits  and 
Technical  Assessment  Branch.  Mail 
Code  3AP11.  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street. 
Philadelphia.  PA  19103-2029,  and  John 
A.  Benedict,  West  Virginia  Department 
of  Environmental  Protection,  Division  of 
Air  Quality.  7012  MacCorkle  Avenue, 
SE.  Charleston.  WV  25304-2943.  Copies 
of  the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
Protection  Division.  U.S.  Environmental 
Protection  Agency.  Region  HI.  1650 
Arch  Street.  Philadelphia.  Pennsylvania 
19103  and  the  West  Virginia 
Department  of  Environmental 
Protection,  Division  of  Air  Quality.  7012 
MacCorkle  Avenue.  SE.  Charleston.  WV 
25304-2943. 

FOn  FURTHER  INFORMATWN  CONTACT: 
Dianne  J.  McNally,  215-«14-3297.  at 
the  EPA  Region  III  address  above,  or  by 
e-mail  at  mcncilly.dianne@epa.gov. 
Please  note  that  any  formal  comments 
must  be  submitted,  in  writing,  as 
provided  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information  on  this  action, 
pertaining  to  approval  of  WVDEP's 
delegation  of  authority  for  the 
haz^ous  air  pollutant  emission 
standards  for  perchloroethylene  dry- 
cleaning  facilities,  hard  and  decorative 
chromium  electroplating  and  chromiiun 
anodizing  tanks,  ethylene  oxide 
sterilization  facilities,  halogenated 
solvent  cleaning,  and  secondary  lead 
smelting  (Clean  Air  Act  section  112), 
please  see  the  information  provided  in 


the  direct  final  action,  with  the  same 
title,  that  is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

Dated:  March  21,  2002 
Judith  M.  Katz, 

Director,  Air  Protection  Division,  Region  III. 
(FR  Doc.  02-7940  Filed  4-1-02;  8:45  am] 

BHJJNO  COOe  8S60-50-U 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

48  CFR  Parts  171. 172, 173,  and  175 

[DockM  No.  RSPA-02-119e9  (HM-224C)] 

RIN  2137-AD48 

Hazardous  Materials;  Transportation  of 
Lithium  Batteries 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  RSPA  (we)  proposes  to  amend 
the  Hazardous  Materials  Regulations 
(HMR)  regarding  the  transportation  of 
lithium  batteries.  These  proposals  are 
consistent  with  changes  recently  made 
to  the  United  Nations  Recommendations 
on  the  Transport  of  Dangerous  Goods 
(UN  Recommendations).  They  would 
increase  the  level  of  safety  associated 
with  the  transportation  of  lithium 
batteries  and  facilitate  the  transport  of 
these  materials  in  international 
commerce. 

DATES:  Comments  must  be  received  by 
June  14,  2002. 

ADDRESSES:  Submit  written  comments 
to  the  Docket  Management  System.  U.S. 
Department  of  Transportation,  Room  PL 
401.  400  Seventh  St..  SW.,  Washington. 
DC  20590-0001.  Identify  the  docket 
number.  RSPA-02-11989  (HM-224C)  at 
the  beginning  of  your  comments  and 
submit  two  copies.  If  you  wish  to 
receive  confirmation  of  receipt  of  your 
comments,  include  a  self-addressed 
stamped  postcard.  You  may  also  submit 
comments  by  e-mail  by  accessing  the 
Docket  Management  System  website  at 
http://dms.dot.gov.  Click  on  "Help"  to 
obtain  instructions  for  filing  the 
document  electronically. 

The  Docket  Management  System  is 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  U.S.  DOT  at  the  above 
address.  You  can  view  public  dockets 
between  the  hours  of  9:00  a.m.  and  5:00 
p.m..  Monday  through  Friday,  except 
federal  holidays.  You  can  also  view 
comments  on-line  at  http://dms.dot.gov. 
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FOR  FURTHER  INFORMATION  CONTACT:  John 
Gale,  Office  of  Hazardous  Materials 
Standards,  RSPA,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001, 
Telephone  (202)  366-8553. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

junder  the  HMR,  49  CFR  parts  171- 
180,  most  lithiiun  batteries  and 
equipment  containing  or  packed  with 
lithium  batteries  are  regulated  as  Class 
9  materials.  Lithium  batteries  have  to  be 
tested  in  accordance  with  the  UN 
Manual  of  Tests  and  Criteria,  and, 
among  other  things,  must  be  equipped 
with  an  effective  means  of  preventing 
short  circmts,  packaged  in  Packing 
Group  II  performance  level  packagings, 
and  identified  on  shipping  papers  and 
package  markings  and  labels.  49  CFR 
173.185(e).  However.  §  173.185  contains 
two  significant  exceptions  for  lithium 
batteries.  The  first  exception,  in 
173.185(b).  excepts  from  the 
requirements  of  the  HMR: 

(1)  Liquid  cathode  cells  containing  no 
more  than  0.5  grams  of  lithium  or 
lithium  alloy  per  cell; 

(2)  Liquid  cathode  batteries 
containing  an  aggregate  quantity  of  no 
more  than  1  gram  of  lithium  or  lithium 
alloy; 

(3)  Solid  cathode  cells  containing  no 
more  than  1  gram  of  lithium  or  lithium 
alloy  per  cell; 

(4)  Solid  cathode  batteries  containing 
an  aggregate  quantity  of  no  more  than  2 
grams  of  lithium  or  lithium  alloy; 

(5)  Lithiiun  ion  cells  containing  no 
more  than  1.5  grams  of  equivalent 
lithium  content;  and 

(6)  Lithium  ion  batteries  containing 
no  more  than  8.0  grams  of  equivalent 
lithiiun  content. 

Though  these  batteries  and  cells  need  to 
meet  some  additional  requirements, 
such  as  being  protected  against  short 
circuits  and  packaged  in  strong  outer 
packagings,  die  batteries  are  not 
required  to  be  tested  in  accordance  with 
UN  Manual  of  Tests  and  Criteria  and 
there  are  no  requirements  for  markings 
or  labels  on  packages  or  shipping 
documents  to  communicate  to  a  carrier, 
emergency  response  personnel  or  the 
public  the  presence  of  lithium  batteries. 
The  second  exception,  in  §  173.185(c), 
excepts  trom  the  HMR  those  lithium 
batteries  and  cells  where  the  anode  of 
each  cell,  when  fully  charged,  does  not 
contain  more  than  5  grams  of  lithium 
content  and  the  aggregate  lithium 
content  of  the  anodes  of  each  battery, 
v«^en  fully  charged,  is  not  more  than  25 
grams.  These  batteries  and  cells  must  be 
tested  in  accordance  with  UN  Manual  of 


Tests  and  Criteria  and  be  designed  or 
packed  in  such  a  way  as  to  prevent  short 
circuits  under  conditions  normally 
incident  to  transportation.  A  package 
containing  these  batteries  and  cells  is 
also  not  required  to  be  marked  or 
labeled  and  a  shipping  document  is  not 
required  to  accompany  a  shipment  to 
communicate  the  presence  of  lithium 
batteries. 

The  requirements  in  the  HMR  relative 
to  the  transportation  of  lithium  batteries 
are  generally  consistent  with  those  in 
the  UN  Recommendations,  the 
International  Civil  Aviation 
Organization's  Technical  Instructions 
for  the  Safe  Transport  of  Dangerous 
Goods  by  Air  (ICAO  Technical 
Instructions)  and  the  International 
Maritime  Dangerous  Goods  Code  (IMDG 
Code).  Recently,  in  order  to  maintain 
consistency  with  the  international 
regulations  and  in  particular  the  11th 
Edition  of  the  UN  Recommendations, 
RSPA  revised  §  173.185  (Docket  HM- 
215D;  June  21,  2001,  66  FR  33316)  to 
include  a  definition  for  equivalent 
lithium  content  for  lithium  ion  cells  and 
batteries  and  to  provide  the  applicable 
aggregate  lithium  quantities  relevant  to 
excepting  lithium  ion  cells  and  batteries 
from  the  requirements  of  the  HMR.  In 
December  2000,  the  12th  Edition  of  the 
UN  Recommendations  relative  to  the 
transportation  lithium  batteries  was 
again  revised.  It  is  anticipated  that  the 
ICAO  Technical  Instructions  and  IMDG 
Code  will  also  be  revised  in  the  near 
futiue  to  reflect  these  changes. 
Therefore,  the  amendments  being 
proposed  today  would,  in  addition  to 
increasing  the  level  of  safety  associated 
with  the  transport  of  lithium  batteries, 
maintain  the  consistency  of  the  HMR 
with  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods  (UN 
j^ecommendations)  and,  thus,  facilitate 
the  transport  of  these  materials  in 
international  commerce. 

The  changes  adopted  into  UN 
Recommendations  were  a  result  of  an 
incident  involving  lithium  batteries  that 
occurred  on  April  28, 1999,  at  Los 
Angeles  International  Airport  (LAX).  In 
that  incident  a  shipment  of  two  pallets 
of  lithium  batteries  that  were  excepted 
fit)m  the  HMR  caught  fire  and  burned 
after  being  off-loaded  fi-om  a  Northwest 
Airlines  flight  fitim  Osaka,  Japan.  While 
the  pallets  were  being  handled  by  cargo 
handling  personnel,  the  packages  were 
damaged.  This  is  believed  to  have 
initiated  the  subsequent  fire.  The  fire 
was  initially  fought  by  Northwest 
employees  with  portable  fire 
extinguishers  and  a  fixe  hose.  Each  time 
the  fire  appeared  to  be  extinguished,  it 
flared  up  again.  The  two  pallets 


involved  in  the  fire  contained  120,000 
non-rechargeable  lithium  batteries. 
Because  of  the  exceptions  in 
§  173.185(b),  these  batteries  were  not 
required  to  be  tested  in  accordance  with 
UN  Manual  of  Tests  and  Criteria  and  the 
packages  were  excepted  from  hazard 
communication  requirements  (i.e.. 
marking,  labeling  and  shipping  papers). 
On  November  7.  2000.  another  incident 
occurred  involving  lithium  batteries.  In 
this  incident,  which  involved  a  declared 
shipment  of  lithium  sulfur  dioxide 
batteries,  a  battery  short  circuited 
causing  a  small  fire  and  rupture  of  the 
battery.  The  battery  burned  through  its 
inner  packaging  and  charred  an 
adjoining  package. 

On  November  16, 1999,  also  in 
response  to  the  LAX  incident,  the 
National  Transportation  Safety  Board 
(NTSB)  issued  five  recommendations  to 
RSPA  on  the  transportation  of  lithium 
batteries.  A  copy  of  those 
recommendations  and  a  copy  of  our 
response  to  the  NTSB  can  be  found  in 
the  public  docket. 

On  September  7,  2000,  we  published 
a  Safety  Advisory  in  the  Federal 
Register  (65  FR  54366)  to: 

(1)  Inform  persons  of  the  LAX 
incident  and  the  potential  hazards  that 
shipments  of  lithium  batteries  may 
present  while  in  transportation; 

(2)  Recommend  actions  to  offerors 
and  transporters  to  ensure  the  safety  of 
such  shipments; 

(3)  Provide  information  concerning 
the  current  requirements  for  the 
transportation  of  lithium  batteries; 

(4)  Inform  persons  of 
recommendations  we  received  fi-om  the 
NTSB  on  the  transportation  of  lithium 
batteries  and  our  response  to  those 
recommendations; 

(5)  Inform  persons  of  the  actions  we 
have  taken  to  date  and  plan  to  take  in 
the  future  to  address  the  hazards  of       • 
these  batteries;  and 

(6)  Provide  information  concerning 
initiatives  being  taken  by  members  of 
the  battery  manufacturing  and 
distribution  industry  to  address 
concerns  relating  to  transportation  of 
these  batteries. 

As  noted  in  the  Safety  Advisory,  we 
are  currendy  reevaluating  the  hazards 
posed  by  lithium  batteries  in 
transportation.  Information  is  being 
collected  irom  lithium  battery 
manufacturers,  shippers,  and  Federal 
agencies  with  extensive  experience  in 
testing  and  the  use  of  lithium  batteries. 
DOT  is  also  conducting  other 
evaluations  to  obtain  additional 
information.  We  stated  in  the  Safety 
Advisory  that  upon  completion  of  our 
evaluation  of  lithium  batteries,  we 
would  initiate  any  additional  actions 
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necessary  to  address  the  hazards  posed 
by  the  transportation  of  lithium 
batteries.  Though  we  have  not 
completed  our  reevaluation  of  the 
hazards  posed  by  lithium  batteries  in 
transportation,  we  beHeve  that  it  is4n 
the  best  interest  of  safety  and 
international  commerce  to  amend  the 
HMR  at  this  time  based  on  the 
amendments  to  the  UN 
Recommendations. 

On  July  9,  2001,  we  received  a 
petition  (P-1417)  from  the  Portable 
Rechargeable  Battery  Association 
(PRBA)  requesting  that  this  NPRM  allow 
aircraft  passengers  and  crew  to  carry  in 
checked  or  carry-on  baggage  certain 
lithium  ion  and  lithiiun  polymer 
rechargeable  batteries  and  to  provide  an 
exception  from  the  testing  requirements 
in  the  UN  Manual  of  Tests  and  Criteria 
for  certain  lithium  and  lithium  ion  cells 
and  batteries  manufactured  prior  to 
January  1.  2003.  Our  response  to  P-1417 
is  discussed  below. 

n.  Proposed  Amendments 

The  changes  being  proposed  in  this 
notice  can  be  summarized  into  the 
following  categories:  (1)  Changes  to  test 
methods  for  lithiimi  batteries;  (2) 
revisions  to  exceptions  for  small 
batteries  (e.g.,  those  of  1  gram  or  less  of 
lithiiun  content);  (3)  elimination  of  an 
exception  for  larger  batteries  (e.g..  cells 
up  to  5  grams  of  lithiimi  content  and 
batteries  up  to  25  grams  of  lithiiun 
content);  (4)  exceptions  for  aircraft 
passengers  and  crew;  and  (5)  editorial 
changes.  The  following  paragraphs 
discuss  these  changes  in  detail. 

A.  Changes  to  the  Test  Methods  for 
Lithiiun  Batteries 

The  test  methods  for  lithium  batteries 
and  cells  in  the  UN  Manual  of  Tests  and 
Criteria  were  revised  to  provide  more 
precise  descriptions  of  the  procedures 
and  criteria.  The  revised  test  method 
consists  of  eight  tests  compared  to  six  in 
the  previous  test  method  series.  The 
tests  are  designed  to  measure  the  ability 
of  the  cells  or  batteries  to  maintain  their 
construction  integrities  against  internal 
or  external  shorts  in  normal  transport 
environments.  Parameters  considered 
for  the  transport  environments  include 
temperatiue.  altitude,  vibration,  shock, 
impact,  overcharge,  forced  discharge 
and  intentional  short.  The  test  criteria 
were  developed  to  minimize  the 
probability  that  lithium  cells  or  batteries 
will  become  an  ignition  (fire)  source 
diuing  transport  by  all  modeS. 

B.  Revisions  to  the  Exceptions  for  Small 
Batteries 

We  believe  that  in  order  for  small 
batteries  to  be  excepted  frtjm  most  of  the 


requirements  of  the  HMR,  they  should 
be  shown  to  demonstrate  that  they  are 
significantly  robust  and  can  withstand 
conditions  of  transport.  Therefore,  in 
order  for  these  batteries  and  cells  to 
continue  to  be  excepted  from  the  HMR, 
we  are  proposing  that  they  be  tested  in 
accordance  with  the  UN  Manual  of 
Tests  and  Criteria.  The  LAX  incident 
highlighted  the  need  for  some  kind  of 
hazard  communication  to  appear  on  the 
outside  of  the  packages  and  on  shipping 
documents  and  to  increase  the  integrity 
of  packages  containing  lithium  batteries 
and  cdls.  Therefore,  we  are  proposing 
that  each  package  containing  more  than 
24  cells  or  12  batteries:  (1)  Be  marked 
to  indicate  that  it  contains  lithium 
batteries,  and  that  special  procedures  be 
followed  in  the  event  that  the  package 
is  damaged;  (2)  be  accompanied  by  a 
document  indicating  that  the  package 
contains  lithiiun  batteries  and  that 
special  procedures  be  followed  in  the 
event  that  the  package  is  damaged;  (3) 
weigh  no  more  than  30  kilograms  (gross 
weight);  and  (4)  be  capable  of 
withstanding  a  1.2  meter  drop  test  in 
any  orientation  without  shifting  of  the 
contents  that  would  allow  short 
circuiting,  and  without  release  of 
package  contents.  We  are  not  proposing 
to  impose  these  requirements  on 
packages  that  contain  either  12  or  fewer 
lithium  batteries  or  24  or  fewer  cells,  so 
as  to  minimize  potential  cost  impacts  on 
aircraft  passengers,  small  retail  outlets, 
and  similar  small  volume  shippers.  We 
are  also  proposing  to  adopt  one  quantity 
limit  for  these  cells  and  batteries  in 
place  of  the  limits  that  currently  depend 
on  cathode  type  (i.e.,  Hquid  or  solid). 
These  proposed  changes  are  consistent 
with  the  recent  amendments  to  the  UN 
Recommendations  and  the  ICAO  TI.  The 
hazard  communication  and  packaging 
provisions  are  also  consistent  with  the 
industry-adopted  voluntary  program 
that  was  discussed  in  the  Advisory 
Notice. 

PRBA  requested  that  we  include  in 
the  proposed  rule  a  provision  that  will 
clarify  when  all  lithium  and  lithium  ion 
cells  and  batteries  will  be  subject  to  the 
new  UN  testing  requirements.  PRBA 
requested  that  testing  not  be  required  on 
those  lithium  cells  and  batteries  that  are 
manufactured  prior  to  January  1,  2003 

and  that: 

(1)  For  lithium  metal  or  lithium  alloy 
cells,  contain  no  more  than  1  gram  of 
lithium; 

(2)  For  lithium  ion  cells,  contain  no 
more  than  1.5  grams  of  equivalent 
lithium  content; 

(3)  For  lithium  metal  or  lithium  alloy 
batteries,  contain  no  more  than  an 
aggregate  lithium  content  of  2  grams; 
and 


(4)  For  lithium  ion  batteries,  contain 
no  more  than  8  grams  of  equivalent 
lithium  content.  PRBA  stated  that  these 
exceptions  are  necessary  to  allow 
sufficient  time  to  exhaust  current 
inventories  and  for  implementation  of 
testing  procedures. 

RSPA  agrees  that  a  period  of  time 
should  be  provided  to  manufacturers  of 
lithium  batteries  to  test  those  battery 
designs  that  are  currently  on  the  market 
RSPA  believes  that  it  would  be 
unreasonable  to  require  these 
manufacturers  to  test  these  designs 
immediately  or  in  just  a  few  months 
after  the  efiective  date  of  a  final  rule. 
However.  RSPA  does  not  agree  that 
these  batteries  should  be  allowed  to  be 
transported  for  an  indefinite  period  of 
time  without  being  subject  to  the  tests 
in  the  UN  Manual  of  Tests  and  Criteria. 
Therefore,  consistent  with  changes 
recently  adopted  into  the  ICAO 
Technical  Instructions,  we  are 
proposing  that  those  lithium  battery 
designs  manufactured  before  January  1, 
2003,  not  be  required  to  be  tested  until 
January  1,2005. 

C.  Elimination  of  the  Exception  for 
Larger  Batteries 

Currently  in  the  HMR.  cells  that 
contain  5  grams  or  less  of  lithium  or 
lithium  alloy  and  not  more  than  25 
grams  of  lithium  or  lithium  alloy  per 
battery  are  excepted  from  the  HMR  if 
they  pass  tests  specified  in  the  UN 
Manual  of  Tests  and  Criteria.  Cells  and 
batteries  that  do  not  meet  the  test 
requirements  and  cells  and  batteries  that 
contain  lithium  and  lithium  alloys 
above  these  limits  are  subject  to  the 
HMR  as  a  Class  9  material  and  must  be 
packed  in  UN  performance-oriented 
packagings,  and  marked,  labeled,  and 
described  on  shipping  papers  in 
accordance  with  the  HMR.  We  no  longer 
believe  that  these  cells  or  batteries 
containing  relatively  large  quantities  of 
lithium  should  be  excepted  irom  the 
hazard  communication  and  packaging 
requirements  of  the  HMR  and,  therefore, 
are  proposing  to  eliminate  the  exception 
found  in  §  173.185(c). 
D.  Exceptions  for  Aircraft  Passengers 
and  Crew 

Consistent  with  the  amendments 
recently  adopted  into  the  ICAO 
Technical  Instructions,  RSPA  is  also 
proposing  to  except  from  the  HMR  the 
carriage  aboard  an  aircraft  of  consumer 
electronic  devices  by  passengers  and 
crew.  In  addition,  RSPA  would  allow 
passengers  and  crew  to  carry  spare 
batteries  for  such  devices  subject  to 
limits  as  to  lithium  content  and  number 
for  larger  batteries.  These  proposed 
amen(hnents  are  also  consistent  with  a 
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PRBA  petition  for  rulemaking 
requesting  that  we  allow  aircraft 
passengers  and  crew  to  carry  up  to  three 
lithium  ion  or  lithium  poljrmer 
rechargeable  batteries  that  contain 
between  8  and  25  grams  of  equivalent 
lithium  content,  provided  they  pass  the 
tests  in  the  UN  Manual  of  Tests  and 
triteria.  PRBA  states  that  under  the 
current  HMR,  passengers  using  these 
batteries  in  electronic  devices  can 
transport  these  items  unregulated  but 
that  under  the  changes  adopted  by  UN 
Recommendations,  and  consequently 
proposed  in  this  NPRM,  they  would 
have  to  be  transported  as  Class  9 
materials.  Though  RSPA  agrees  that  we 
should  continue  to  allow  aircraft 
passengers  and  crew  to  transport 
consumer  electronic  devices  containing 
such  lithium  or  lithium  ion  cells  or 
batteries  and  their  spares  as 
unregulated,  RSPA  does  not  agree  that 
the  exception  provided  for  lithium  ion 
batteries  should  also  be  provided  for 
lithium  polymer  batteries.  First,  for 
lithium  pol)rmer  batteries,  the  exception 
in  §  173.185(c)  only  allows  those 
lithium  polymer  batteries  that  contain 
between  5  and  25  grams  of  lithium,  not 
equivalent  lithium  content.  Second, 
lithium  polymer  batteries  are  the  same 
as  lithium  metal  or  lithium  alloy 
batteries  for  purposes  of  compliance 
with  the  requirements  of  §  173.185; 
there  are  no  provisions  for  determining 
equivalent  lithium  content  for  these 
batteries. 

E.  Editorial  Changes 

We  are  proposing  to  make  several 
editorial  changes  to  §  173.185  to  help 
users  better  understand  their 
responsibilities.  First,  we  are  proposing 
to  move  the  definition  of  "lithium 
content"  from  §  173.185(a)  to  §  171.8 
and  eliminate  the  first  sentence  of 
§  173.185(a)  because  it  is  unnecessary. 
We  would  move  the  provisions  of 
paragraph  (e)  to  paragraph  (a)  and  move 
all  the  exceptions  into  paragraph  (d). 
The  exceptions  would  also  be  revised 
for  clarity.  We  would  also  remove 
Special  Provision  29  because  it  is 
unnecessary. 

We  are  also  proposing  to  add 
provisions  to  §  173.220,  consistent  with 
recent  changes  adopted  in  the  ICAO 
Technical  Instruction,  for  the  shipment 
of  vehicles  and  engines  that  contain 
lithium  batteries.  These  provisions 
would  require  that  such  lithium 
batteries  be  of  the  same  type  that  has 
passed  the  UN  Tests,  be  securely  packed 
in  a  battery  holder  and  be  protected 
against  short  circuits. 


m.  Rulemaking  Analysis  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule,  if  adopted,  would 
not  be  considered  a  significant 
regulatory  action  under  section  3(f]  of 
Executive  Order  12866  and,  therefore, 
was  not  subject  to  formal  review  by  the 
Office  of  Management  and  Budget.  This 
proposed  rule  is  not  considered 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (44  FR  11034).  The 
hazard  communication  and  packaging 
provisions  proposed  in  this  NPRM  are 
consistent  with  a  voluntary  program 
implemented  by  the  lithium  battery 
industry  following  the  LAX  incident 
and,  therefore,  would  impose  no 
appreciable  new  cost  on  the  industry. 
The  testing  of  currently  manufactured 
batteries  or  cells  would  not  be  required 
until  January  1,  2005,  thus,  providing 
two  years  to  test  current  designs  of 
batteries  or  cells.  In  addition,  (1)  these 
tests  have  been  adopted  in  the  ICAO 
Technical  Instruction;  (2)  the  vast 
majority  of  the  these  cells  and  batteries 
are  manufactured  outside  the  U.S.  and 
subsequently  transported  by  aircraft  into 
the  U.S.  under  the  ICAO  Technical 
Instructions;  and  (3)  the  small  number 
of  cells  and  batteries  manufactured  in 
the  U.S.  are  subsequently  transported  by 
aircraft  in  the  U.S.  under  the  ICAO 
Technical  Instructions.  For  these 
reasons,  the  costs  associated  with  these 
proposals  are  negligible.  Benefits 
resulting  from  this  proposal  include 
enhanced  transportation  safety  by 
decreasing  the  likelihood  and  severity  of 
a  transportation-incident  involving 
lithium  cells  and  batteries  and 
consistency  of  domestic  and 
international  standards.  Interested 
persons  are  invited  to  provide 
comments  on  RSPA's  preliminary 
regulatory  evaluation  which  is  available 
for  review  in  the  public  docket.  We  are 
particularly  interested  in  receiving  well- 
documented  comments  that  substantiate 
or  refute  our  understanding  that  the 
costs  associated  with  this  proposal  are 
negligible. 

B.  Executive  Order  13132 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  proposed 
rule  would  preempt  State,  local,  and 
Indian  tribe  requirements  but  does  not 
propose  any  regulation  that  has 
substantial  direct  effects  on  the  States, 
the  relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

The  Federal  hazardous  materials 
transportation  law,  49  U.S.C.  5101- 
5127,  contains  an  express  preemption 
provision  (49  U.S.C.  5125(b))  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(2)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(3)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  materials  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(4)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(5)  The  design,  manufacture, 
fabrication,  marking,  maintenance) 
recondition,  repair,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  proposed  rule,  addresses  covered 
subject  items  (1),  (2),  and  (3)  above  and 
would  preempt  State,  local,  and  Indian 
tribe  requirements  not  meeting  the 
"substantively  the  same"  standard.  This 
proposed  rule  is  necessary  to 
incorporate  changes  recently  adopted  in 
international  standards  and  increase  the 
level  of  safety  associated  with  the 
transportation  of  lithium  batteries. 

Federal  hazardous  materials 
transportation  law  provides  at 
§  5125(b)(2)  that,  if  DOT  issues  a 
regulation  concerning  any  of  the 
covered  subjects,  DOT  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
RSPA  proposes  that  the  effective  date  of 
Federal  preemption  will  be  90  days 
from  publication  of  a  final  rule  in  this 
matter  in  the  Federal  Register. 

C.  Executive  Order  13175 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  proposed  rule  does  not 
have  tribal  implications  and  does  not 
impose  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  131-75  do  not  apply. 


Federal  Register / Vol.  67,  No.  63/Tuesday,  April  2,  2002 / Proposed  Rules 


15515 


r'mfi^ran      Cix^/>n>j   I7^i*ir<n      1  QOft  io  nnt 


u\  p-^^^^t:^^^  ri't  c_^ii  «<.ii I 


15514 


Federal  Regster/Vol.  67,  No.  63/Tuesday.  April  2.  2002 / Proposed  Rules 


D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-611)  requires  each  agency  to 
analyze  proposed  regulations  and  assess 
their  impact  on  small  businesses  and 
other  small  entities  to  determine 
whether  the  proposed  rule  is  expected 
to  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  provisions  of  this  proposal  would 
apply  to  lithium  battery  manufacturers 
and  other  persons  who  offer  lithium 
batteries  for  transportation  in 
commerce,  some  whom  are  small 
entities.  However,  it  is  anticipated  that 
the  costs  associated  with  the  more 
stringent  requirements  of  this  proposal, 
such  as  the  testing  of  lithium  batteries, 
would  be  incurred  by  lithium  battery 
manufacturers,  which  are  not  small 
businesses.  In  addition,  an  exception 
from  the  new  hazard  communication 
system  has  been  provided  for  small 
shipments  of  lithiimi  batteries.  It  is  our 
belief  that  most  small  businesses  that 
offer  lithium  batteries  for  transportation 
would  be  able  to  utilize  that  exception. 
Therefore.  RSPA  certifies  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  would  not  impose 
unfunded  mandates  imder  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  would  not,  if  adopted,  result  in 
costs  of  $100  million  or  more,  in  the 
aggregate,  to  any  of  the  following:  State, 
local,  or  Native  American  tribal 
governments,  or  the  private  sector. 

F.  Paperwork  Reduction  Act 

RSPA  believes  that  this  proposed  rule 
may  result  in  a  modest  increase  in 
annual  burden  and  costs  based  on  a  new 
information  collection  requirement.  The 
proposals  regarding  the  shipment  of 
lithium  batteries  that  result  in  a  new 
information  collection  requirement  have 
been  submitted  to  OMB  for  review  and 
approval. 

Section  1320.8(d),  Title  5.  Code  of 
Federal  Regulations  requires  that  RSPA 
provide  interested  members  of  the 


public  and  affected  agencies  an 
opportimity  to  comment  on  information 
collection  and  recordkeeping  requests. 
This  notice  identifies  a  new  information 
collection  request  (i.e.,  the  requirement 
to  indicate  on  shipping  documents  that 
packages  contain  lithiiun  batteries)  that 
RSPA  has  submitted  to  OMB  for 
approval  based  on  the  requirements  in 
this  proposed  rule.  RSPA  has  developed 
burden  estimates  to  reflect  changes  in 
this  proposed  rule.  RSPA  estimates  that 
the  total  information  collection  and 
recordkeeping  biuden  proposed  in  this 
rule  would  be  as  follows: 
OMB  No.  2137-xxxx: 
Total  Annual  Number  of 
Respondents:  1,000. 

Total  Annual  Responses:  100,000. 
Total  Annual  Burden  Hours:  834. 
Total  Aimual  Burden  Cost:  $10,000. 
RSPA  specifically  requests  comments 
on  the  information  collection  and 
recordkeeping  burdens  associated  with 
developing,  implementing,  and 
maintaining  these  requirements  for 
approval  under  this  proposed  rule. 

Requests  for  a  copy  of  the  information 
collection  should  be  directed  to  Deborah 
Boothe,  Office  of  Hazardous  Materials 
Standards  (DHM-10),  Research  and 
Special  Programs  Administration,  Room 
8102,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001, 
Telephone  (202)  366-8553. 

Written  comments  should  be 
addressed  to  the  Docket  Management 
System  as  identified  in  the  ADDRESSES 
section  of  this  rulemaking.  Comments 
should  be  received  prior  to  the  close  of 
the  comment  period  identified  in  the 
DATES  section  of  this  rulemaking. 
Under  the  Paperwork  Reduction  Act  of 
1995,  no  person  is  required  to  respond 
to  or  comply  with  an  information 
collection  requirement  unless  it 
displays  a  valid  OMB  control  nimiber.  If 
these  proposed  requirements  are 
adopted  in  a  final  rule,  RSPA  will 
submit  the  information  collection  and 
recordkeeping  requirements  to  the 
Office  of  Management  and  Budget  for 
approval. 

G.  Regulation  Identifier  Number  (RIN) 
A  regulation  identifier  number  (RDM) 
is  assigned  to  each  regulatory  action 


listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  may  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Education,  Hazardous  materials 
transportation.  Hazardous  waste, 
Labeling,  Markings,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  Recordkeeping 
Requirements,  Uraniiun. 

49  CFR  Part  175   * 

Air  carriers,  Hazardous  materials 
transportation.  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  would  be  amended  as 
follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DERNITIONS 

1.  The  authority  citation  for  part  171 
would  continue  to  read  as  follows: 

Authority.  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

2.  In  §  171.7,  in  the  paragraph  (a)(3) 
table,  under  the  entry  "United  Nations", 
the  second  entry  would  be  revised  to 
read  as  follows: 


§171.7 

(a)* 
(3)* 


R«(»r«nc«  material. 


Source  and  name  of  material 


49  CFR  reference 


United  Nations 


UN  RecommefHlatior^s  on  the  Transport  of  Dangerous  Goods.  Manual  of  Teste  and  Cntena,  Third 
Revised  Edition  (1999)  including  the  revisions  contained  in  the  Report  of  the  Committee  of  tx- 
perts  on  its  Twenty-First  Session  "Amendments  to  Third  Revised  Edition  of  the  UN  Manual  ol 
Teste  and  Criteria,  ST/SG/AC.  10/27  Add.2" 


172.102;      173.21;      173.56;      173.57; 
173.124;  173.128;  173.166;  173.185 
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3.  In  §  171.8,  a  definition  for 
"Equivalent  lithiiun  content"  and 
"Lithiiun  content"  would  be  added  in 
appropriate  alphabetical  order  to  read  as 
follows: 

§  1 71 .8    Definitions  and  abbreviations. 

***** 

Equivalent  lithium  content  means,  for 
a  lithium  ion  cell,  the  product  of  the 
rated  capacity,  in  ampere-hours,  of  a 
lithium  ion  cell  times  0.3.  The 
equivalent  lithium  content  of  a  battery 
equals  the  sum  of  the  grams  of 
equivalent  lithium  content  contained  in 
the  component  cells  of  the  battery. 
***** 

Lithium  content  means  the  mass  of 
lithium  in  the  anode  of  a  lithium  metal 
or  lithium  alloy  cell.  For  a  lithium  ion 
cell  see  the  definition  for  "equivalent 
lithium  content". 


PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

4.  The  authority  citation  for  part  172 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
l.$3. 

§172.102    [Amended] 

5.  In  §  172.102(c)(1),  special  provision 
"29"  would  be  removed. 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

6.  The  authority  citation  for  part  173 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127,  44701;  49 
CFR  1.45, 1.53. 

7.  Section  173.185  would  be  revised 
to  read  as  follows: 

§173.185    Uttiium  cells  and  batteries. 

(a)  Cells  and  batteries.  A  lithium  cell 
or  battery,  including  a  lithium  pol}aner 
cell  or  battery  and  a  lithium  ion  cell  or 
battery,  must  meet  the  following 
requirements: 

(1)  Be  of  a  t)rpe  proven  to  meet  the 
requirements  of  each  test  in  the  UN 
Manual  of  Tests  and  Criteria,  Third 
Revised  Edition  (1999),  Part  m, 
subsection  38.3.  A  cell  or  battery  and 
equipment  containing  a  cell  or  battery 
which  was  first  transported  prior  to 
[effective  date  of  the  final  rule]  and  is 
of  a  type  proven  to  meet  the  criteria  of 
Class  9  by  testing  in  accordance  with 
the  tests  in  the  UN  Manual  of  Tests  and 


Criteria,  Second  Edition,  1990  is  not 
required  to  be  retested  in  accordance 
with  the  UN  Manual  of  Tests  and 
Criteria,  Third  Revised  Edition  (1999), 
Part  HI,  subsection  38.3; 

(2)  Incorporate  a  safety  venting  device 
or  otherwise  be  designed  in  a  manner 
that  will  preclude  a  violent  rupture 
under  conditions  normally  incident  to 
transportation; 

(3)  For  a  battery  containing  cells  or 
series  of  cells  that  are  connected  in 
parallel,  be  equipped  with  an  effective 
means  to  prevent  dangerous  current 
flow  (e.g.,  diodes,  fuses,  etc.); 

(4)  Be  packed  in  inner  packagings  in 
such  a  manner  as  to  prevent  short 
circuits,  including  movement  which 
could  lead  to  short  circuits; 

(5)  Be  packaged  in  combination 
packagings  conforming  to  the 
requirements  of  part  178  of  this 
subchapter  at  the  Packing  Group  n 
performance  level.  Inner  packagings 
must  be  packed  within  metal  boxes  (4A 
or  4B),  wooden  boxes  (4Cl,  4C2,  4D,or 
4F),  fiberboard  boxes  (4G),  solid  plastic 
boxes  (4H2),  fiber  dnims  (IG),  metal 
drums  (1A2  or  1B2),  plywood  drums 
(ID),  plastic  jerricans  (3H2),  or  metal 
jerricans  (3A2  or  3B2); 

(6)  Be  equipped  with  an  effective 
means  of  preventing  external  short 
circuits;  and 

(7)  Not  be  offered  for  transportation  or 
transported  if  any  cell  has  been 
discharged  to  the  extent  that  the  open 
circuit  voltage  is  less  than  two  volts  or 
is  less  than  %  of  the  voltage  of  the  fully 
charged  cell,  whichever  is  less.- 

(b)  Cells  or  batteries  packed  with 
equipment.  Cells  or  batteries  packed 
with  equipment  may  be  transported  as 
items  of  Class  9  if  the  batteries  and  cells 
meet  all  the  requirements  of  paragraph 
(a)  of  this  section,  except  paragraph 
(a)(5)  of  this  section.  The  cells  or 
batteries  must  be  packed  in  an  inner 
packaging  that  is  further  packed  with 
the  equipment  in  a  strong  outer 
packaging. 

(c)  Equipment  containing  cells  and 
batteries.  Cells  and  batteries  contained 
in  equipment  may  be  transported  as 
items  of  Class  9  if  the  batteries  and  cells 
meet  all  the  requirements  of  paragraph 
(a)  of  this  section,  except  paragraphs 
(a)(4)  and  (a)(5)  of  this  section,  and  the 
equipment  is  packed  in  a  strong  outer 
packaging  that  is  waterproof  or  is  made 
waterproof  through  the  use  of  a  liner 
unless  the  equipment  is  made 
waterproof  by  nature  of  its  construction. 
The  equipment  and  cells  or  batteries 
must  be  secured  within  the  outer 
packaging  and  be  packed  as  to 
effectively  prevent  movement,  short 
circuits,  and  accidental  operation 
during  transport. 


(d)  Exceptions.  (1)  Small  cells  and 
batteries.  A  lithium  cell  or  battery, 
including  a  cell  or  battery  packed  with 
or  contained  in  equipment,  is  not 
subject  to  any  other  requirements  of  this 
subchapter  if  it  meets  the  following 
requirements: 

(i)  For  a  lithium  metal  or  lithium  alloy 
cell,  the  lithium  content  is  not  more 
than  1.0  g.  For  a  lithium-ion  cell,  the 
equivalent  lithium  content  is  not  more 
than  1.5  g; 

(ii)  For  a  lithium  metal  or  lithium 
alloy  battery,  the  aggregate  lithium 
content  is  not  more  than  2.0  g.  For  a 
lithium-ion  battery,  the  aggregate 
equivalent  lithium  content  is  not  more 
than  8  g; 

(iii)  The  cell  or  battery  is  of  the  type 
that  meets  the  lithium  battery  testing 
requirements  in  the  UN  Manual  of  Tests 
and  Criteria,  Part  m,  subsection  38.3.  A 
cell  or  battery  that  was  manufactured 
before  January  1,  2003  is  not  required  to 
be  tested  until  January  1,  2005; 

(iv)  Cells  or  batteries  are  separated  so 
as  to  prevent  short  circuits  and  are 
packed  in  a  strong  outer  packaging  or 
are  contained  in  equipment;  and 

(v)  Each  package  containing  more 
than  24  lithium  cells  or  12  lithium 
batteries  must  be: 

(A)  Marked  to  indicate  that  it  contains 
lithium  batteries,  and  that  special 
procedures  should  be  followed  in  the 
event  that  the  package  is  damaged; 

(B)  Accompanied  by  a  document 
indicating  that  the  package  contains 
lithium  batteries  and  that  special 
procedures  should  be  followed  in  the 
event  that  the  package  is  damaged; 

(C)  Capable  of  withstanding  a  1.2 
meter  drop  test  in  any  orientation 
without  damage  to  cells  or  batteries 
contained  in  the  package,  without 
shifting  of  the  contents  that  would  allow 
short  circuiting  and  without  release  of 
package  contents;  and 

(D)  Except  in  the  case  of  lithium  cells 
or  batteries  packed  with  or  contained  in 
equipment,  in  packages  not  exceeding 
30  kg  gross  mass. 

(2)  Cells  and  batteries,  for  disposal.  A 
lithium  cell  or  battery  offered  for 
transportation  or  transported  to  a 
permitted  storage  facility  or  disposal 
site  by  motor  vehicle  is  excepted  from 
the  specification  packaging 
requirements  of  this  subchapter  and  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(7)  of  this  section  when  protected 
against  short  circuits  and  packed  in  a 
strong  outer  packaging  conforming  to 
the  requirements  of  §§173.24  and 
173.24a. 

(3)  Shipments  for  testing.  A  lithium 
cell  or  battery  is  excepted  firom  the 
requirement  of  (a)(1)  of  this  section 
when  transported  by  motor  vehicle  for 
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purposes  of  testing.  The  cell  or  battery 
must  be  individually  packed  in  an  inner 
packaging,  surrounded  by  cushioning 
material  that  is  non-combustible,  and 
nonconductive. 

(e)  A  lithium  cell  or  battery  that  does 
not  comply  with  the  provisions  of  this 
section  may  be  transported  only  under 
conditions  approved  by  the  Associate 
Administrator. 

8.  In  §  173.220,  paragraph  (b)(5) 
would  be  added  to  read  as  follows: 

§173.220    Intamal  combustion  enginM. 

s«tf-prop*ltod  vahictos,  nwchanlcal 

•quipmont  containing  intarnal  combustion 

•nginM.  and  battacy  powMrad  wahiclaa  and 

aquipmant 

•        •        *        •        * 

(b)  *  •  * 

(5)  Lithium  batteries.  Lithium 
batteries  contained  in  vehicles  or 
engines  must  be  of  a  type  that  has 
successfully  passed  each  test  in  the  UN 
Manual  of  Tests  and  Criteria.  Part  III, 
subsection  38.3,  be  securely  fastened  in 
the  battery  holder  of  the  vehicle  or 
engine,  and  be  protected  in  such  a 
manner  as  to  prevent  damage  and  short 
circuits.  Equipment,  other  than  vehicles 
or  engines,  containing  lithiimi  batteries 
must  be  transported  in  accordance  with 
§173.185. 


Issued  in  Washington,  DC,  on  March  28, 
2002.  under  authority  delegated  in  49  CFR 
part  106. 

Robert  A.  McGuire, 
Associate  Administrator  for  Hazardous 
Materials  Safety. 
(FR  Doc.  02-7959  Filed  4-1-02;  8:45  am) 

BHJJNO  COOC  4910-aO-P 


DEPAmilENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatratlon 

50  CFR  Part  600 
[I.D.  031802B] 

Magnuaon-Stevana  Act  Provlaiona; 
Ganaral  Provlaiona  for  Domaatic 
Flahariaa;  Application  for  Examptad 
Fiahing  Parmlta  (EFPa) 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Notification  of  a  proposal  for 

EFPs  to  conduct  experimental  fishing; 

request  for  comments^ 


PART  175— CARRIAGE  BY  AIRCRAFT 

9.  The  authority  citation  for  part  175 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

10.  In  §  175.10,  paragraph  (a)(27) 
would  be  added  to  read  as  follows: 

§175.10    Excaptions. 

(a)  •  *  * 

(27)  Consumer  electronic  devices 
(watches,  calculating  machines, 
cameras,  cellular  phones,  lap-top 
computers,  camcorders,  etc.)  containing 
lithium  or  lithium  ion  cells  or  batteries 
when  carried  by  passengers  or  crew 
member  for  personal  use.  Each  spare 
battery  must  be  individually  protected 
so  as  to  prevent  short  circuits  and 
carried  in  carry-on  baggage  only.  In 
addition,  each  spare  battery  must  not 
exceed  the  following: 

(i)  For  a  lithium  metal  or  lithium  alloy 
battery,  a  lithium  content  of  not  more 
than  2  grams  per  battery;  or 

(ii)  For  a  lithium  ion  battery,  an 
aggregate  equivalent  lithium  content  of 
not  more  than  8  grams  per  battery, 
except  that  up  to  two  batteries  with  an 
aggregate  equivalent  lithium  content  of 
more  than  8  grams  but  not  more  than  25 
grams  may  be  carried. 


SUMMARY:  The  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator) 
has  made  a  preliminary  determination 
that  the  subject  exempted  fishing  permit 
(EFP)  application  contains  all  the 
required  information  and  warrants 
further  consideration.  The  Regional 
Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Summer  Flounder, 
Soup  and  Black  Sea  Bass  Fishery 
Management  Plan  (FMP).  However, 
further  review  and  consultation  may  be 
necessary  before  a  final  determination  is 
made  to  issue  EFPs.  Therefore,  NMFS 
announces  that  the  Regional        ^^ 
Administrator  proposes  to  issue  EFPs 
that  would  allow  up  to  three  vessels  to 
conduct  fishing  operations  otherwise 
restricted  by  the  regulations  governing 
the  fisheries  of  the  Northeastern  United 
States.  EFPs  would  allow  for 
exemptions  to  the  minimum  fish  size 
requirements  of  the  FMP.  The 
experiment  proposes  to  collect 
approximately  50  lb  (22.68  kg)  of 
juvenile  black  sea  bass  smaller  than  the 
current  11-inch  (27.94-cm)  minimum 
commercial  fish  size  from  Federal 
waters  during  the  winter  months,  while 
the  commercial  black  sea  bass  fishing 
season  is  open.  The  samples  would  be 
obtained  with  commercial  handline 
tackle  during  the  course  of  regular 
commercial  fishing  activity.  The 
samples  would  be  used  by  researchers  at 


the  Virginia  Institute  of  Marine  Science 
(VIMS)  for  population  studies. 

Regulations  imder  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  require  publication  of 
this  notification  to  provide  interested 
parties  the  opportunity  to  comment  on 
applications  for  proposed  EFPs. 
DATES:  Comments  on  this  document 
must  be  received  on  or  before  April  17, 
2002. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive. 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  Black 
Sea  BASS  EFP  Proposal."  Comments 
may  also  be  sent  via  facsimile  (fax)  to 
(978) 281-9135. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Pearson,  Fishery  Policy 
Analyst,  978-281-9279. 
SUPPt^MENTARY  INFORMATKMI:  The 
Virginia  Institute  of  Marine  Science 
submitted  an  application  for  EFPs  on 
January  18,  2002,  with  final  revisions 
received  on  February  19,  2002.  The 
EFPs  would  facilitate  the  collection  of 
data  on  the  age,  growth,  and  population 
structure  of  the  black  sea  bass 
(Centropristis  striata)  population  in  the 
Mid-Atlantic  region. 

The  experiment  proposes  to  collect 
approximately  50  lb  (22.68  kg)  per 
month  of  sublegal  juvenile  black  sea 
bass  (<11  inches  (27.94  cm)).  The 
collection  of  undersized  black  sea  bass 
would  occur  within  Federal  waters  off 
the  coasts  of  Maryland,  Virginia  and      . 
North  Carolina.  All  sample  collections 
would  be  conducted  while  the 
commercial  fishing  season  is  open, 
principally  during  the  winter  months. 
There  woiild  not  be  observers  or 
researchers  on  every  participating 
vessel.  The  samples  would  be  collected 
by  three  federally  permitted  commercial 
vessels  during  the  course  of  regular 
commercial  fishing  activity,  and  would 
consist  of  sublegal  fish  that  would 
otherwise  have  to  be  discarded.  The 
juvenile  black  sea  bass  would  be 
obtained  using  commercial  handline 
tackle  and  kept  on  ice  imtil  landed. 
Upon  landing,  VIMS  personnel  would 
retrieve  the  samples  and  take  them  to 
the  VIMS  laboratory  for  analysis.  None 
of  the  juvenile  black  sea  bass  would  be 
sold.  The  participating  vessels  would  be 
required  to  report  the  landings  in  their 
Vessel  Trip  Reports.  The  catch  levels  of 
approximately  50  lb  (22.67  kg)  per 
month  are  expected  to  have  very  little 
detrimental  impact  on  the  black  sea  bass 

resource. 

The  purpose  of  the  VIMS  study  is  to 
investigate  the  age,  growth  and 
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population  structure  of  black  sea  bass. 
The  study  would  determine  the  ages  of 
the  undersized  black  sea  bass  using 
otoliths  and  scales.  Then,  using  those 
data,  the  age,  size,  and  sex  composition 
of  the  current  population  would  be 
compared  with  bdstoric  population  data 
(Mercer  1978)  that  were  obtained  before 
the  Mid- Atlantic  black  sea  bass 
population  was  declared  overfished.  In 
addition,  the  study  would  seek  to  define 
the  composition  of  commercial  black 
sea  bass  catches  off  the  Mid- Atlantic 
coast  and  Essential  Fish  Habitat  for 
black  sea  bass  using  the  NMFS 
groundfish  database  for  offshore  areas 
and  the  VIMS  survey  trawl  database  for 
inshore  nursery  areas. 

EFPs  would  exempt  up  to  three 
vessels  from  the  11-inch  (27.94-  cm) 
minimum  commercial  black  sea  bass 
fish  size  specified  in  the  FMP  and  found 
at  50  CFR  part  648,  subpart  I. 

Based  on  the  results  of  this  EFP,  this 
action  may  lead  to  future  rulemaking. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  March  26,  2002. 
John  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
(FR  Doc.  02-7931  Filed  4-1-02;  8:45  am] 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  Atmospheric 
Adminiatratlon 

SO  CFR  Part  679 

[Docket  No.  011219306-1306-01;  I.D. 
110501  A] 

RIN  0648  AM44 

Fiaherlea  of  tiie  Exclush^  Economic 
Zone  Off  Alaaia;  Proposed  Rule  to 
Amend  Regulationa  for  Obaerver 
Coverage  Requirements  for  Vesaela 
and  Stioreaide  Procaaaora  In  the  North 
Pacific  Groundflah  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
to  amend  regulations  governing  the 
North  Pacific  Groundfish  Observer 
Program  (Observer  Program).  This 
action  is  necessary  to  refine  observer , 
coverage  requirements  and  improve 
support  for  observers.  The  proposed 
nUe  is  intended  to  ensure  continued 
collection  of  high  quality  observer  data 
to  support  the  management  objectives  of 
the  Fishery  Management  Plan  for  the 


Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska 
(FMPs).  It  is  intended  to  promote  the 
goals  and  objectives  contained  in  those 
FMPs. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  by  May  1,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region.  NMFS,  P.O.  Box  21668, 
Juneau,  AK  99802,  Attn:  Lori  Gravel,  or 
delivered  to  the  Federal  Building,  709 
West  9th  Street,  Juneau,  AK.  Copies  of 
the  Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  (RIR/ 
IRFA)  prepared  for  this  proposed 
regulatory  action  and  the  Environmental 
Assessment  (EA)  prepared  for  the  1997 
Extension  of  the  Interim  North  Pacific 
Groundfish  Observer  Program  may  also 
be  obtained  from  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bridget  Mansfield,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 
Background 

NMFS  manages  the  U.S.  groundfish 
fisheries  of  the  Gulf  of  Alaska  (GOA) 
and  the  Bering  Sea  and  Aleutian  Islands 
(BSAI)  management  areas  in  the 
exclusive  economic  zone  (EEZ)  under 
the  FMPs  for  those  areas.  The  North 
Pacific  Fishery  Management  Council 
(Council)  prepared  the  FMPs  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  General 
regulations  that  also  pertain  to  U.S. 
fisheries  appear  at  subpart  H  of  50  CFR 
part  600.  Regulations  implementing  the 
interim  Groundfish  Observer  Program 
were  published  November  1, 1996  (61 
FR  56425),  amended  December  30, 1997 
(62  FR  67755),  and  December  15,  1998 
(63  FR  69024),  and  extended  through 
2002  under  a  final  rule  published 
December  21,  2000  (65  FR  80381). 
NMFS'  Observer  Program  provides  for 
the  collection  of  observer  data  necessary 
to  manage  Alaska  groundfish  fisheries. 
Observers  provide  information  on  total 
catch  estimation,  discard,  prohibited 
species  bycatch,  and  biological  samples 
that  are  used  for  stock  assessment 
purposes. 

At  its  June  1998  meeting,  the  Council 
requested  that  NMFS  analyze 
alternatives  to  respond  to  several  areas 
of  concern  that  the  Council  believes 
detract  fi-om  the  overall  achievement  of 
the  goals  of  the  Observer  Program.  At  its 
June  2000  meeting,  the  Council  adopted 
remedial  actions  to  address  these 
concerns.  The  actions  in  this  proposed 
rule  are  intended  to  address  concerns 
about  (1)  shoreside  processor  observer 
coverage;  (2)  shoreside  processor 


observer  logistics;  and  (3)  observer 
coverage  requirements  for  vessels 
fishing  with  groundfish  pot  gear.  These 
issues  are  separate  such  that  agency 
approval  or  disapproval  of  one  proposed 
action  would  not  affect  the  others. 

The  need,  justification,  and  economic 
impacts  for  each  of  the  actions  in  this 
proposed  rule,  as  well  as  impacts  of  the 
alternatives  considered,  were  analyzed 
in  the  RIR/IRFA  prepared  for  this  action 
(see  ADDRESSES).  A  description  for  each 
proposed  measure  follows: 

Shoreside  Processor  Observer  Coverage 

Current  regulations  at  §  679.50(d) 
require  each  shoreside  processor  to 
project  for  each  calendar  month  the 
amount,  in  metric  tons  (mt),  of 
groundfish  that  is  expected  to  be 
received  or  processed  at  that  facility. 
Observer  coverage  requirements  for  each 
month  are  based  on  those  projections.  A 
shoreside  processor  that  processes  1 ,000 
mt  or  more  in  round  weight  equivalent 
of  groimdfish  during  a  calendar  month 
is  required  to  have  an  observer  present 
at  the  facility  each  day  it  receives  or 
processes  groundfish  during  that  month. 
These  processors  are  considered  to  have 
100-percent  coverage.  A  shoreside 
processor  that  processes  500  to  1,000  mt 
in  round  weight  equivalent  of 
groimdfish  during  a  calendar  month  is 
required  to  have  an  observer  present  at 
the  facility  at  least  30  percent  of  the 
days  it  receives  or  processes  groundfish 
during  that  month.  These  shoreside 
processors  are  considered  to  have  30- 
percent  coverage.  Some  shoreside 
processors  may  alternate  between  30- 
percent  and  100-percent  coverage  from 
month  to  month. 

The  current  monthly  observer 
coverage  regime  can  result  in  coverage 
in  some  shoreside  processors  during 
periods  of  a  month  when  relatively 
small  amounts  of  groundfish  are 
received.  This  is  experienced  primarily 
by  the  shoreside  processors  with  100- 
percent  coverage.  For  instance,  if  1,000 
mt  of  groimdfish  are  received  or 
processed  by  the  end  of  the  first  or 
second  week  in  a  month,  but  the 
shoreside  processor  receives  or 
processes  very  small  amounts  of 
groundfish  for  the  remainder  of  the 
month,  it  would  still  be  required  to 
maintain  100-percent  observer  coverage 
for  all  delivery  or  processing  days. 

The  proposed  action  would  maintain 
the  current  monthly  observer  coverage 
periods  at  shoreside  processors  based  on 
monthly  landings  projections.  However, 
during  a  month  when  a  directed  fishery 
for  pollock  .or  Pacific  cod  closes,  a 
shoreside  processor  with  100-percent 
coverage  requirements  that  received 
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pollock  or  Pacific  cod  from  the  fishery 
that  closed  in  that  given  month  would 
have  the  option  to  reduce  observer 
coverage  to  30-  percent  coverage 
requirements  for  the  remainder  of  that 
month  under  certain  conditions.  These 
conditions  are:  (1)  The  shoreside 
processor  must  maintain  observer 
coverage  for  30  percent  of  all  days  that 
groundfish  are  received  or  processed  for 
the  remainder  of  that  month;  and  (2) 
groundfish  landings  received  by  the 
shoreside  processor  may  not  exceed  250 
mt/calendar  week  for  the  remainder  of 
that  month.  If  a  shoreside  processor  is 
expected  to  receive  greater  than  250  mt/ 
wk  during  any  calendar  week  of  that 
month,  the  shoreside  processor  would 
be  required  to  return  to  100- percent 
observer  coverage  for  the  days  fish  are 
received  or  processed  during  that  week 
and  until  processing  of  all  groimdfish 
received  during  that  week  is  completed. 
The  reduced  observer  coverage  period 
for  a  given  shoreside  processor  would 
be  authorized  beginning  on  the  fourth 
calendar  day  following  the  day  that  a 
pollock  or  cod  fishery  closes,  allowing 
for  observation  of  the  delivery  and 
processing  of  fish  received  prior  to  the 
closure,  and  would  end  on  the  last  day 
of  that  month.  Observer  coverage  for  the 
month  following  would  be  based  on 
monthly  landings  projections  and 
thresholds  as  specified  under  current 
regulations  at  §  679.50.  but  also  may  be 
reduced  for  that  month  under  the 
conditions  of  this  proposed  action.  The 
RIR/IRFA  prepared  for  this  action 
indicates  that  some  observer  costs  borne 
by  the  shoreside  processors  would  be 
relieved  without  sipiificantly  impacting 
the  quality  or  quantity  of  data  collected 
by  observers  necessary  for  scientific  or 
management  purposes. 

The  Community  Development  Quota 
(CDQ)  and  American  Fisheries  Act 
(AFA)  programs'  observer  coverage 
requirements  found  at  §  679.50(d)(4) 
and  (5).  respectively,  currently 
supersede  general  observer  coverage 
requirements  for  shoreside  processors, 
and  will  continue  to  take  precedence 
over  this  proposed  action. 

Showside  Processor  Observer  Logistics 

Regulations  at  §  679.50(i)(2)(v)  require 
observer  contractors  to  provide  all 
logistics  to  place  and  maintain  observers 
at  the  site  of  a  processing  facihty.  This 
responsibility  includes  all  travel 
arrangements,  lodging,  per  diem,  and 
any  other  services  required  to  place 
observers  at  the  processing  facility. 

Observers  have  experienced  logistical 
difficulties  impeding  their  ability  to  be 
present  at  a  shoreside  processor  to 
observe  groundfish  deliveries.  These 
difficulties  primarily  have  been  due 


either  to  imreliable  means  of 
communication  resulting  in  lack  of 
notification  by  the  shoreside  processor 
or  to  uiu«liable  transportation  to  the 
shoreside  processor  after  being  notified 
of  an  expected  delivery.  Observers  have 
reported  missing  part  of  or  entire 
deliveries  when  expected  motorized 
transportation  is  delayed  or  does  not 
arrive,  and  have  had  to  walk  or  ride  a 
bicycle  between  1  mile  and  5  miles  in 
rain.  snow,  or  sub-fi«ezing  temperatures 
when  no  alternative  transportation  is 
available. 

Shoreside  processor  observers  must 
be  present  at  deliveries  to  perform 
prescribed  duties.  These  include 
advising  vessel  observers  of  processing 
protocol  at  the  shoreside  processor, 
providing  relief  to  vessel  observers, 
verifying  deliveries  are  weighed  and 
accurately  recorded,  and  obtaining 
biological  samples  from  each  delivery. 
When  the  shoreside  processor  observer 
is  not  present  during  a  delivery,  vessel 
observer  sampling  errors  and  loss  of 
prohibited  species  data  for  that  delivery 
may  occur.  Further,  the  shoreside 
processor  observer  cannot  fulfill  all 
prescribed  duties,  which  could  lead  to 
loss  of  catch  data  and  biological 
samples.  ^ 

Ooservers  have  also  reported  being 
housed  in  substandard  lodging  while 
deployed  at  shoreside  processors. 
Rooms  with  leaky  ceilings  or  walls  have 
been  reported,  as  well  as  rooms  located 
in  shoreside  processors  next  to  loud 
machinery  that  operates  24  hours  a  day. 
preventing  observers  from  sleeping. 
Observers  generally  spend  from  a  week 
up  to  3  months  at  a  particular  shoreside 

plant.  . 

The  Observer  Program  has  determined 
that  the  difficulties  described  have 
generally  been  corrected  by  observer 
contractors,  although  these  problems 
could  resume  at  any  time.  Therefore,  the 
intention  of  the  proposed  action  is  to 
ensure  that  such  problems  as  described 
here  do  not  recur  in  the  futtire. 

This  proposed  rule  would  amend  the 
observer  regulations  to  require  the 
observer  contractor  to  provide  the 
following  logistical  support  to  observers 
deployed  at  shoreside  processors: 
adequate  housing  meeting  certain 
standards;  reliable  communication 
equipment  such  as  an  individually 
assigned  phone  or  pager  for  notification 
of  upcoming  deliveries  or  other 
necessary  communication;  and,  if  the 
observer's  accommodations  are  greater 
than  1  mile  away  from  the  processing 
facility,  reliable  motorized 
transportation  to  the  shoreside 
processor  that  ensures  timely  arrival  to 
allow  the  observer  to  complete  assigned 
duties. 


Groundfish  Pot  Fishery  Observer 
Coverage  Requirements. 

Under  current  regulations  at  § 
679.50(c)(1),  all  catcher/processors  or 
catcher  vessels  60  ft  (18.3m)  LOA  and 
greater,  but  less  than  125  ft  (38.1  m) 
LOA  that  fish  for  groundfish  in  the  BSAI 
or  the  GOA  are  required  to  have  an 
observer  aboard  for  at  least  30  percent 
of  all  fishing  days  in  a  calendar  quarter 
and  for  at  least  one  complete  fishing  trip 
for  each  groundfish  category  it  fishes  in 
that  same  quarter.  Catcher/processors  or 
catcher  vessels  125  ft  (38.1  m)  LOA  and 
greater  are  required  to  have  an  observer 
aboard  for  100  percent  of  all  fishing 
days  in  a  calendar  quarter.  Vessels  125 
ft  (38.1  m)  LOA  and  greater  using  pot 
gear  are  only  required  to  maintain 
observer  coverage  for  30  percent  of  their 
fishing  days.  There  are  no  observer 
coverage  requirements  for  catcher 
vessels  delivering  unsorted  catch  to 
motherships. 

A  fishing  day  is  defined  as  "a  24  hour 
period  from  0001  hours  Alaska  local 
time  (A.l.t.)  through  2400  hours  A.l.t.,  in 
which  fishing  gear  is  retrieved  and 
groimdfish  are  retained."  For  purposes 
of  observer  coverage,  a  fishing  trip  for 
catcher  vessels  not  delivering  to  a 
mothership  is  defined  in  the  following 
way:  "the  time  period  during  which  one 
or  more  fishing  days  occur,  tiiat  starts 
on  the  day  when  fishing  gear  is  first 
deployed  and  ends  on  the  day  the  vessel 
offloads  groundfish.  returns  to  an 
Alaskan  port  or  leaves  the  FEZ  off 
Alaska  and  adjacent  waters  of  the  Stats' 
of  Alaska."  A  fishing  trip  for  a  catcher/ 
processor  or  catcher  vessel  delivering  to 
a  mothership  is  defined,  with  respect  to 
observer  coverage  requirements,  in  the 
following  way:  "a  weekly  reporting 
period  during  which  one  or  more 
fishing  days  occur." 

With  exceptions  for  CDQ  and  AFA 
fisheries,  observer  coverage  levels  have 
remained  generally  unchanged  since 
they  were  implemented  in  1989  under 
FMP  Amendments  18/13,  which 
established  the  domestic  Observer 
Program  in  the  North  Pacific.  Coverage 
levels  were  initially  established  based 
on  an  analysis  of  precision  in  observer 
catch  estimates  and  program  costs.  A 
comprehensive  review  of  coverage 
needs  by  fishery  would  take  into 
account  all  scientific,  management,  and 
compliance  needs.  The  issue  of  observer 
coverage  requirements  is  beyond  the 
scope  of  this  analysis. 

Reports  have  been  filed  since  1996  by 
observers  documenting  circumstances 
where  vessel  operators  indicated  that 
they  were  retrieving  only  one  pot  while 
the  observer  was  aboard  to  meet  the 
minimum  coverage  requirement.  In 
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1998  alone,  over  160  retrievals  of  one 
pot  per  day  or  trip  were  made.  These 
pots  have  often  been  set  within  a  30- 
minute  steam  from  the  dock.  This 
practice  is  not  prohibited  imder  the 
current  regulations  and  technically 
satisfies  the  coverage  requirements. 
However,  it  is  not  considered  within  the 
range  of  normal  fishing  activity.  Overall, 
observer  data  for  the  groundfish  pot 
fishery  from  1998-1999  indicate  that  an 
average  of  123  pots  were  retrieved  per 
day  when  an  observer  was  aboard. 

NMFS  imderstands  that  occasions 
may  arise  when  a  trip  must  be  shortened 
or  the  number  of  pots  retrieved  in  a  day 
may  be  fewer  than  average,  but 
deliberate  effort  reduction  when  an 
observer  is  aboard  results  in  biased  data 
that  are  not  representative  of  fishing 
effort,  as  intended.  Observer  coverage 
requirements  are  intended  to  capture 
unbiased  data  for  a  given  fishery  under 
normal  fishing  conditions.  Observer 
coverage  of  days  with  intentionally 
reduced  gear  retrieval,  compared  to 
normal  fishing  activity,  results  in  far 
less  observer  data  collected  relative  to 
actual  overall  fishing  effort.  This 
inhibits  the  opportunity  to  accurately 
monitor  fishing  practices,  catch  rates 
and  discards  for  in-season  management, 
and  reduces  opportunity  for  collection 
of  biological  data  used  in  stock 
assessments.  When  extrapolated  to  the 
level  of  the  pot  fleet,  observer  data  from 
deliberate  low  effort  days  become  more 
significant  and  artificially  bias  effort 
downward.  Observer  data  show  that  the 
majority  of  pot  retrievals  per  vessel  per 
day  is  approximately  between  95  and 
200,  with  an  average  of  123,  although 
daily  retrieval  rates  range  up  to  500  or 
more  per  day. 

The  proposed  action  is  intended  to 
improve  observer  coverage  requirements 
by  ensuring  that  observer  coverage 
lefvels  more  accurately  reflect  normal 
fishing  effort  across  the  groimdfish  pot 
fleet.  NMFS  considers  the  number  of  pot 
retrievals  to  be  a  better  measure  of 
actual  fishing  effort  in  the  groundfish 
pot  fishery  than  the  number  of  fishing 
days.  Ensuring  that  a  certain  percentage 
of  pot  retrievals  will  be  observed,  while 
not  changing  the  basic  coverage  level, 
gives  fisheries  managers  greater 
confidence  that  observer  data 
extrapolated  across  the  pot  gear  fleet  to 
unobserved  vessels  would  better  reflect 
fleet- wide  prohibited  species  catch, 
target  catch,  and  bycatch  and  discard 
rates,  because  actual  fishing  effort  may 
vary  considerably  between  days  when 
gear  is  retrieved.  Biological  data 
collected  for  stock  assessments  would 
likewise  benefit  in  the  same  way. 

The  proposed  action  would  amend 
coverage  requirements  for  the 
groimdfish  pot  gear  fishery  such  that  a 


vessel  equal  to  or  longer  than  60  ft  (18.3 
m)  LOA  fishing  with  pot  gear  that 
participates  more  than  3  days  in  a 
directed  fishery  for  groimdfi^  in  a 
calendar  quarter  would  need  to  carry  an 
observer  during  at  least  30  percent  of 
the  total  number  of  pot  retrievals  for 
that  calendar  quarter.  Such  vessels  also 
would  need  to  continue  to  carry  an 
observer  for  at  least  one  entire  fishing 
trip  using  pot  gear  in  a  calendar  quarter, 
for  each  of  the  groundfish  fishery 
categories  in  which  the  vessel 
participates  during  that  calendar 
quarter.  Groundfish  will  still  be 
required  to  be  retained  each  day  the 
observer  is  on  board  and  gear  is 
retrieved,  in  order  for  the  gear  retrieved 
on  that  day  to  coimt  toward  observer 
coverage  requirements. 

Confidentiality  of  Observer  Personal 
Information 

Since  1991,  observers  have  reported 
that  resumes  containing  employment 
histories,  home  addresses  and  phone 
numbers,  as  well  as  past  observer 
deployment  evaluations,  have  been 
forwarded  to  fishing  companies  by  the 
observer  contractors  without  the 
observer's  permission.  This  personal 
information  was  often  forwarded  on  to 
individual  vessels  aboard  which  the 
observer  was  deployed. 

The  potential  exists  for  misuse  and 
abuse  of  this  personal  information,  with 
overt  intimidation  of  observers  being  the 
primary  concern.  Observers  have 
reported  that  such  personal  information 
has  been  referred  to  by  vessel  personnel 
during  discussions  of  potential 
violations  raised  by  the  observer.  The 
manner  in  which  such  information  was 
referred  to  has  been  interpreted  by  some 
observers  as  an  implication  of  potential 
forthcoming  repercussions  or  the 
questioning  of  an  observer's 
qualifications.  This  type  of  direct  or 
implied  intimidation  can  result  in 
observers,  particularly  those  less 
experienced,  declining  to  report 
potential  violations  witnessed  during  a 
deployment,  thus  imdermining  their 
effectiveness  in  monitoring  fisheries 
activities  and  practices. 

In  1996,  a  group  of  observers  asked 
both  NMFS  and  the  Association  of 
Professional  Observers  (APO)  to  request 
that  observer  providers  cease  the 
practice  of  distributing  observer's 
personal  information.  Upon  such  a 
request  by  NMFS  and  the  APO,  observer 
providers  verbally  agreed  to  stop 
forwarding  personal  information  about 
observers  to  industry.  However, 
concerns  remain  that  this  practice  could 
resume  in  the  future  in  the  absence  of 
regulations  prohibiting  it. 

At  the  Council's  request,  alternatives 
for  resolution  of  this  issue  were 


presented  at  the  April  2000  Council 
meeting  and  final  action  was  taken  by 
the  Council  in  Jime  2000.  The  Council 
voted  to  add  an  additional  alternative  to 
the  analysis  which  would  prohibit  the 
release  of  personal  information  such  as 
might  be  found  on  an  observer's  resume, 
including  social  security  number,  home 
address  and  phone  number,  and 
emplojrment  history,  but  would  exclude 
observers'  deployment  scores  and 
evaluations  from  the  prohibition  on 
distribution.  Subject  to  exceptions, 
however,- the  Privacy  Act  generally 
prohibits  the  release  of  records  on 
individuals  held  by  the  Federal 
government  without  prior  written 
consent  by  that  individual.  As  such, 
there  are  restrictions  on  the  release  of, 
among  other  information,  an  observer's 
deployment  scores  or  evaluations, 
except  under  certain  circumstances  as 
explained  below. 

Under  the  current  observer  service 
delivery  model,  in  which  observers  are 
not  Federal  employees  and  no  contract 
exists  between  the  government  and 
observer  providers  (providers),  NMFS' 
control  over  deployment  of  observers  is 
limited.  Providers  have  responsibility 
for  providing  qualified  observers  and 
monitoring  their  performance  to  ensure 
satisfactory  execution  of  their  duties 
(see  §  679.50(i)(2)(i)  and  (xiii)).  The 
providers'  chief  means  of  monitoring 
observer  performance,  and  thus  of 
deciding  whether  to  continue  to  hire  an 
individual,  is  through  observer 
deployment  evaluations  and  scores  that 
are  issued  by  NMFS  and  forwarded  to 
ttxe  contractor  upon  the  completion  of 
each  deployment. 

Observer  provider  companies' 
monitoring  of  observer  performance  is 
considered  by  NMFS  to  be  beneficial 
toward  achieving  an  Observer  Program 
goal  of  maintaining  high  quality  data. 
NMFS  is  in  the  process  of  establishing 
a  Privacy  Act  "system  of  records"  for 
individual  observer  information.  One 
routine  use  that  wrill  be  established  will 
be  to  provide  observer  deployment 
scores  and  evaluations  to  observer 
providers. 

The  Council  stated  that  its  concern  in 
voting  to  allow  interested  industry 
participants  access  to  observer 
evaluations  and  deployment  scores  is 
based  on  instances  related  by  vessel  or 
plant  ov\mer/operators  that  their 
complaints  against  observers  were  not 
adequately  addressed  by  NMFS.  The 
Council  stated  that  it  felt  that  if  an 
observer  with  a  poor  deployment  record 
continued  to  be  deployed,  industry 
participants  should  have  access  to  this 
information.  However,  NMFS  has  long- 
standing policies  for  handling  observers 
with  poor  deployment  scores  or 
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evaluations  and  for  addressing 
complaints  about  observers  by  vessel  or 
plant  owner/operators.  The  agency 
believes  these  policies  are  more 
effective  in  resolving  potential  problems 
than  having  contractors  provide 
industry  access  to  personal  information 
about  an  observer. 

For  each  completed  deployment,  the 
observer  is  thoroughly  debriefed  by 
Observer  Program  staff  who  are  all  prior 
observers  and  are  professionally  trained 
to  conduct  debriefings.  The  debriefer 
reviews  all  data,  observer  logbooks,  and 
other  assigned  tasks  related  to  this 
deployment  for  accuracy  and 
completion  of  duties  for  all  the  vessels 
or  plants  covered  by  the  observer  during 
that  deployment.  A  review  of  the 
observer's  sampling  techniques  and 
handling  of  other  procedural  issues  is 
conducted  and  any  needed 
improvements  are  discussed.  All 
necessary  data  corrections  are  made  by 
the  observer  during  the  debriefing.  Any 
necessary  affidavits  are  also  prepared  by 
the  observer  at  this  time.  Upon 
completion  of  the  debriefing,  the 
debriefer  prepares  a  written  final 
evaluation  of  the  observer's  performance 
for  that  deployment.  It  includes 
descriptions  of  the  challenges  faced  by 
the  observer  and  whether  the  observer 
handled  each  issue  successfully  or 
unsuccessfully.  The  evaluation  also 
includes  a  recommendation  on  rehiring 
the  observer,  and  any  conditions 
required  to  be  met  by  the  observer  upon 
rehire,  such  as  specific  training  or 
briefing  requirements. 

Currently,  observers  are  also  given  an 
overall  score  of  0  or  1  for  each 
deplo3nnaent.  A  score  of  1  indicates  that 
the  observer  has  met  Observer  Program 
expectations,  and  a  score  of  0  indicates 
that  the  observer  has  not  met  Observer 
Program  expectations  for  that 
deployment.  The  severity  of 
circimistances  and  reasons  may  vary  for 
NMFS  issuing  a  deployment  score  of  0. 
When  such  circumstances  are 
considered  quite  serious,  an 
investigation  may  be  initiated.  An 
observer  in  such  cases  may  be 
suspended,  and  in  the  most  serious 
cases,  decertified.  However,  each  case  is 
considered  individually  with  due 
diligence  by  Observer  Program  staff. 

Complaints  from  vessel  owner/ 
operators  or  plant  managers  regarding 
specific  observers  are  considered 
individually  by  the  Observer  Program.  If 
a  chronic,  vahd  problem  is  found  with 
an  individual  observer,  a 
recommendation  for  not  rehiring  that 
observer  may  be  issued.  In  the  most 
extreme  cases,  an  observer  could  be 
suspended  or  decertified.  While  some 
complaints  about  observers  may  be 


valid  and  are  dealt  with  according  to 
program  policy,  vessel  or  plant  owner/ 
operators  sometimes  may  be  concerned 
by  activities  of  an  observer  who  is 
appropriately  following  NMFS  protocol. 
In  these  cases,  NMFS  will  work  with 
vessel  or  plant  personnel  to  facilitate  a 
better  understanding  of  the  observer's 
duties. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 
Tnis  proposed  rule  would  extend 
without  change  existing  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  control 
number  0648-0318. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failiire  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

NMFS  determined  that  this  proposed 
rule  warrants  a  Categorical  Exclusion 
from  National  Environmental  Policy  Act 
(NEPA)  requirements  for  an  EA.  The 
changes  proposed  in  this  action  are 
consistent  with  the  intent  and  purpose 
of  the  Interim  Observer  Program,  and 
the  proposed  actions  fall  within  the 
scope  of  the  EA,  the  RIR  and  the  Final 
Regulatory  Flexibility  Act  (FRFA) 
analyses  prepared  for  the  1997  Interim 
Groundfish  Observer  Program  (August 
27, 1996).  The  proposed  actions  will  not 
result  in  a  significant  change  from  those 
assessed  in  that  EA/RIR/FRFA,  because 
it  would  implement  only  minor 
administrative  and  technical  changes  to 
an  existing  regulation.  The  changes  will 
provide  improved  benefits  to  those 
listed  in  the  August  27,  1996,  EAJWRJ 
FRFA  for  the  Interim  Observer  Program, 
the  RIR/FRFA  for  the  extension  of  the 
Interim  Observer  Program  through  1998 
dated  October  28, 1997,  and  the  RIR/ 
FRFA  for  the  extension  of  the  Interim 
Observer  Program  through  2000,  dated 
June  4.  1998.  Copies  of  these  analyses 
are  available  from  NMFS  (see 
AOORESSES). 

NMFS  prepared  an  IRFA,  which 
describes  the  impact  this  proposed  rule 
would  have  on  small  entities,  if 
adopted.  The  RFA  requires  that  the 
KFA  describe  significant  alternatives  to 
the  proposed  rule  that  accomplish  the 
stated  objectives  of  the  applicable 
statutes  and  minimize  any  impact  on 
small  entities.  The  IRFA  must  discuss 
significant  alternatives  to  the  proposed 


rule  such  as  (1)  establishing  different 
reporting  requirements  for  small  entities 
that  take  into  account  the  resoiirces 
available  to  small  entities.  (2) 
consolidating  or  simplifying  of  reporting 
requirements,  (3)  using  performance 
rather  than  design  standards,  and  (4)  . 

allowing  exemptions  from  coverage  for 
small  entities.  A  copy  of  this  analysis  is 
also  available  frtjm  NMFS  (see 
ADDRESSES). 

Observer  costs  borne  by  vessels  and 
processors  are  based  on  whether  an 
observer  is  deployed  aboard  a  vessel  or 
at  a  shoreside  processor,  and  on  overall 
coverage  needs.  Higher  costs  are  borne 
by  those  vessels  and  shoreside 
processors  that  require  higher  levels  of 
coverage.  Most  of  the  catcher  vessels 
participating  in  the  groundfish  fisheries 
off  Alaska  that  are  required  to  carry  an 
observer  (i.e.,  vessels  60  ft  (18.3  m)  LOA 
and  longer)  meet  the  definition  of  a 
small  entity  under  the  Regulatory 
Flexibility  Act  (RFA).  Since  1995,  about 
270  catcher  vessels  annually  carry 
observers.  The  FRF  As  prepared  for  the 
1998  and  2000  Interim  Observer 
Program  describe  the  degree  to  which 
these  vessels  may  be  economically 
impacted  by  observer  coverage  levels  or 
other  regulatory  provisions  of  the 
Observer  Program. 

This  proposed  action  is  expected  to 
result  in  economic  impacts  benefitting 
shoreside  processors  that  are  able  to 
reduce  observer  coverage  levels  during 
a  month  in  which  the  closure  of  a 
pollock  or  cod  fishery  occurs.  Exact 
quantification  of  the  overall  effects  on 
observer  coverage  at  shoreside  plants  in 
the  BSAI  and  GOA  is  not  possible  due 
to  the  number  of  unpredictable  variables 
involved,  particularly  fishery  closure 
dates.  However,  the  approximate  timing 
of  pollock  and  cod  fishery  closures 
could  result  in  some  reduced  observer 
coverage  five  months  per  year  under 
this  proposed  change.  The  CDQ  and 
AFA  observer  requirements,  which 
would  take  precedence  over  general 
coverage  requirements  under  this 
alternative,  are  not  factored  into  the 
IRFA  analysis,  except  to  note  that  plants 
receiving  fish  caught  under  those 
programs  would  benefit  less  in  terms  of 
cost  savings  from  coverage  reduction. 
Reduction  in  observer  coverage  under 
the  conditions  of  this  proposed  action 
are  most  likely  to  result  in  savings 
between  $270-$l,620  per  month  per 
plant,  based  on  per-day  observer  costs  to 
industry,  excluding  additional  costs 
such  as  the  observer's  airfare.  This 
action  does  provide  the  opportunity  for 
a  plant  that  has  decided  to  reduce 
observer  coverage  in  a  month  to  return 
to  100-percent  observer  coverage  for  the 
remainder  of  the  month  and  lift  the  250- 
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mt/week  cap  on  landings  received  if  a 
fishery  is  reopened. 

Requiring  both  adequate  observer 
housing  and  reliable  motorized 
transportation  when  observers  stay  a 
mile  or  more  from  their  duty  stations  is 
imlikely  to  cause  significant  economic 
effects.  Furthermore,  there  are  no 
alternatives  that  would  meet  statutory 
objectives  yet  impose  fewer  economic 
impacts. 

Economic  impacts  from  the 
requirement  that  shoreside  observers  be 
assigned  cell  phones  or  pagers  to  ensure 
notification  of  upcoming  deliveries  is 
estimated  for  cell  phones  to  be 
approximately  $5,250  for  the  first  year 
and  $4,243  for  each  subsequent  year  per 
contractor,  and  pager  costs  per 
contractor  would  be  $1,820  for  the  first 
year  and  $1,288  for  each  subsequent 
year. 

Distributed  equally  between  the  five 
active  contractors,  costs  per  contractor 
for  cell  phones  would  be  $5,250  for  the 
first  year  and  $4,243  for  each 
subsequent  year.  Pager  costs  would  be 
$1,820  for  the  first  year  and  $1,288  in 
subsequent  years.  "These  estimations 
will  vary  as  the  number  of  shoreside 
processors  needing  observer  coverage 
varies  and  as  the  number  of  contractors 
that  provide  observers  to  the  shoreside 
processor  varies. 

Based  on  NMFS'  imderstanding  of 
current  financial  arrangements  between 
observer  contractors  and  industry 
clients,  it  is  assumed  that  any  costs 
associated  with  provision  of 
individually  assigned  cell  phones  or 
pagers  to  observers  will  be  passed  by  the 
contractors  on  to  their  industry  clients, 
and  will  not  ultimately  impact  the 
contractors.  Of  the  approximately  27 
shoreside  processors  that  would  absorb 
these  costs,  approximately  5  might  be 
considered  small  entities.  These 
industry  clients  are  regulated  entities 
such  that  they  are  required  to  have 
observer  coverage,  but  would  not  be 
directly  required  to  supply  the  cell 
phones  or.  pagers.  Total  annual  costs 
that  would  be  passed  onto  each  of  these 
small  entities  are  estimated  to  be  $750 
per  cell  phone  for  the  first  year  of  this 
service,  with  subsequent  years  at  $600 
per  year.  Total  annual  costs  that  would 
be  passed  onto  each  of  these  small 
entities  for  the  first  year  of  pager 
service,  including  purchase  and 
activation  fee,  are  estimated  to  be  $260, 
while  subsequent  years  are  estimated  at 
$180  per  pager. 

Two  options  are  proposed  for 
communications  devices,  cell  phones 
and  pagers,  with  pagers  offered  as  a 
much  less  expensive  option,  minimizing 
significant  economic  impact  on  £iffected 
small  entities.  Additional  alternatives 


for  direct  commimication  devices  for 
observer  conmiunication  with  shoreside 
processors  are  not  available,  since 
observers  are  highly  mobile.  VHF  radios 
were  not  considered  since  they  would 
not  be  restricted  to  use  with  vessels  at 
sea. 

Alternatives  were  also  considered  to 
better  achieve  observer  coverage 
reflecting  actual  fishing  effort  within  the 
groundfish  pot  fishery,  so  that  observer 
data  received  by  in-season  managers 
accurately  reflect  catch  and  effort  levels. 
The  status  quo  alternative,  while  posing 
no  additional  burden  to  small  entities, 
would  fail  to  achieve  these  important 
management  and  monitoring  objectives. 
The  preferred  alternative  would  require 
that  pot  vessels  carry  observers  for  30 
percent  of  the  pots  retrieved  instead  of 
for  30  percent  of  the  fishing  days  in  a 
calendar  quarter.  This  does  not  change 
overall  coverage  requirements  and 
presents  minimal  impact  on  small 
entities,  with  a  possible  exception  of  a 
small  nimiber  of  vessels  who  legally,  but 
intentionally,  minimize  their  observer 
coverage  relative  to  their  actual  fishing 
effort,  contrary  to  the  intent  of  coverage 
requirements.  While  this  alternative 
may  result  in  an  increase  in  costs  for 
this  small  group  of  vessels  as  a  result  of 
more  observer  days  to  meet  coverage 
requirements,  this  theoretically  should 
not  be  necessary.  This  alternative 
actually  offers  to  all  vessels  the 
possibility  of  saving  some  observer  costs 
by  introducing  an  incentive  to  retrieve 
more  gear  while  an  observer  is  aboard, 
thereby  reducing  observer  days. 

Four  other  alternatives  and/or  options 
considered,  while  achieving  the 
management  goals  of  collection  of 
observer  data  representative  of  catch 
and  effort  levels,  would  each  impose 
greater  costs  on  small  entities  than 
either  the  status  quo  or  preferred 
alternatives.  These  alternatives/options 
include:  (1)  requiring  a  groundfish  pot 
vessel  to  have  an  observer  aboard  during 
at  least  30  percent  of  the  total  pot 
retrievals  by  that  vessel  in  that  calendar 
quarter  and  for  at  least  30  percent  of  its 
fishing  days  in  that  calendar  quarter;  (2) 
requiring  a  groundfish  pot  vessel  have 
an  observer  aboard  during  at  least  30 
percent  of  the  total  pot  retrievals  by  that 
vessel  in  that  calendar  quarter,  and  for 
at  least  30  percent  of  its  fishing  days  in 
that  calendar  quarter,  and  for  the 
retrieval  and  delivery  of  at  least  30 
percent  of  the  landed  catch  by  that 
vessel  for  that  calendar  quarter;  (3) 
amending  the  definition  of  a  fishing  day 
for  pot  vessels,  for  purposes  of  observer 
coverage,  as  a  24-hour  period  bom  0001 
hrs  A.l.t.  -  2400  hrs  A.l.t.  during  which 
at  least  12  sets  are  retrieved  and 
groundfish  are  retained;  and  (4) 


requiring  all  groundfish  pot  vessels 
equal  to  or  greater  than  60  ft  (18.3  m) 
LOA  to  carry  an  observer  each  day  it 
fishes  with  pot  gear  during  a  calendar 
quarter. 

The  overall  implementation  of  the 
Interim  Observer  Program  includes 
measures  that  minimize  the  significant 
economic  impacts  of  observer  coverage 
requirements  on  at  least  some  small 
entities.  Vessels  less  than  60  ft  (18.3  m] 
LOA  are  not  required  to  carry  an 
observer  while  fishing  for  groundfish. 
Similarly,  vessels  60  ft  (18.3  m)  LOA 
and  longer,  but  less  than  125  ft  (38.1  m) 
LOA,  have  lower  levels  of  observer 
coverage  than  those  125  ft  (38.1  m)  LOA 
and  longer.  These  requirements,  which 
have  been  incorporated  into  the 
requirements  of  the  North  Pacific 
Groundfish  Observer  Program  since  its 
inception  in  1989,  effectively  mitigate 
the  economic  impacts  on  some  small 
entities  without  significantly  adversely 
affecting  the  implementation  of  the 
conservation  and  management 
responsibilities  imposed  by  the  FMPs 
and  the  Magnuson-Stevens  Act. 

List  of  Subiects  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  27,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator,  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  foUovys: 

PART  679— RSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq..  and  3631  et  seq. 

2.  In  §  679.50,  paragraphs  (d)(3) 
through  (6)  are  redesignated  as  (d)(4) 
through  (7);  paragraph  (c)(l)(vii),  newly 
redesignated  paragraph  (d)(4)  and 
paragraphs  (i)(2)(v)  and  (i){2)(xiii)  are 
revised;  and  new  paragraph  (d)(3)  is 
added  to  read  as  follows: 

§  679.50    Groundfish  Observer  Program 
applicable  through  December  31 ,  2002. 

***** 

(c)*** 

(1)  *  *  • 

(vii)  Vessels  using  pot  gear.  (A)  A 

catcher/processor  or  catcher  vessel 

equal  to  or  greater  than  60  ft  (18.3  m) 

LOA  fishing  with  pot  gear  that 

participates  for  more  than  3  fishing  days 

in  a  directed  fishery  for  groundfish  in  a 

calendar  quarter  must  cany  an  observer: 
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(1)  For  at  least  30  percent  of  the  total 
number  of  pot  retrievals  for  that 
calendar  quarter,  and 

(2)  For  at  least  one  entire  fishing  trip 
using  pot  gear  in  a  calendar  quarter,  for 
each  of  the  groundfish  fishery  categories 
defined  under  paragraph  (c)(2)  of  this 
section  in  which  the  vessel  participates. 

(B)  Groundfish  are  required  to  be 
retained  each  day  that  pot  gear  is 
retrieved  in  order  for  that  gear  to  count 
toward  observer  coverage  requirements 
for  all  catcher  vessels  and  catcher/ 
processors  using  pot  gear  and  required 
to  carry  observers. 
»        »        *        *        * 

(d)  *  *  * 

(3)  Is  subject  to  observer  requirements 
specified  in  paragraph  (d)(1)  of  this 
section  that  receives  pollock  or  Pacific 
cod,  may  reduce  observer  coverage  in 
the  event  that  a  directed  fishery  for  such 
species  closes,  subject  to  the  following 
conditions: 

(i)  The  shoreside  processor  must 
maintain  observer  coverage  for  30 
percent  of  all  days  that  groimdfish  are 
received  or  processed,  beginning  on  the 
fourth  calendar  day  following  the  day 
that  the  directed  fishery  for  pollock  or 
Pacific  cod  was  closed  and  ending  on 
the  last  day  of  the  month,  except  as 
allowed  in  paragraph  (d)(3)(iv)  of  this 

section. 

(ii)  Observer  coverage  for  the  month 
foUowing  the  month  with  reduced 
observer  coverage  will  be  based  on 
monthly  landings  projections  and 
thresholds  as  specified  in  paragraphs 
(d)(1)  and  (2)  of  this  section,  but  may 
also  be  reduced  for  that  subsequent 
month  as  specified  in  this  paragraph 
(d)(3)  of  this  section. 

(iii)  Total  groimdfish  landings 
received  by  a  shoreside  processor  under 
reduced  observer  coverage  as  authorized 
under  this  paragraph  (d)(3)  may  not 
exceed  250  mt  per  calendar  week. 

(iv)  If  greater  than  250  mt  in  round 
weight  equivalent  of  groundfish  are 
projected  to  be  received  in  a  given 
calender  week  by  a  shoreside  processor 


during  a  month  with  reduced  observer 
coverage,  as  authorized  under  this 
paragraph  (d)(3),  the  shoreside 
processor  must  return  to  observer 
coverage  requirements  as  specified  in 
paragraph  (d)(1)  of  this  section  until 
processing  of  all  fish  received  diuing 
that  week  is  completed.  The  shoreside 
processor  may  then  return  to  reduced 
observer  coverage  as  authorized  under 
this  paragraph  (d)(3)  for  the  remainder 
of  the  calendar  month. 

(4)  Offloads  pollock  at  more  than  one 
location  on  the  same  dock  and  has 
distinct  and  separate  equipment  at  each 
location  to  process  those  pollock  and 
that  receives  pollock  harvested  by 
catcher  vessels  in  the  catcher  vessel 
operational  area. 
***** 

(i)  *  *  * 

(2)  *  *  * 

(v)  Providing  all  necessary 
transportation,  including  arrangements 
and  logistics,  of  observers  to  the  initial 
location  of  deployment,  to  all 
subsequent  vessel  and  shoreside 
processor  assigmnents  during  that 
deployment,  and  to  the  debriefing 
location  when  a  deployment  ends  for 
any  reason.  It  is  the  responsibility  of  the 
observer  provider  company  to  ensure 
the  maintenance  of  the  observers  aboard 
the  fishing  vessels,  including  lodging, 
per  diem,  and  any  other  necessary 
services.  It  is  the  responsibility  of  the 
observer  provider  company  to  maintain 
observers  at  the  site  of  a  shoreside 
processing  facility  by  providing  lodging 
and  per  diem  and  any  other  necessary 
services.  Each  observer  deployed  to  a 
shoreside  processing  facility,  and  each 
observer  between  vessel  or  shoreside 
assigiunents  while  still  under  contract 
with  a  certified  observer  provider 
company,  shall  be  provided  with 
accommodations  at  a  licensed  hotel, 
motel,  bed  and  breakfast,  or  with  private 
land-based  accommodations  for  the 
duration  of  each  shoreside  assignment 
or  period  between  vessel  or  shoreside 
assignments.  Such  accommodations 


must  include  an  individually  assisted    . 
bed  for  each  observer  for  the  duration  of 
that  observer's  shoreside  assignment  or 
period  between  vessel  or  shoreside 
assigiunents,  such  that  no  other  person 
is  assigned  to  that  bed  during  the  same 
period  of  the  observer's  shoreside 
assigmnent  or  period  between  vessel  or 
shoreside  assignments.  Additionally,  no 
more  than  four  beds  may  be  in  any 
individual  room  housing  observers  at 
accommodations  meeting  the 
requirements  of  this  section.  Each 
observer  deployed  to  shoreside 
processing  facilities  shall  be  provided 
with  individually  assigned 
communication  equipment  in  working 
order,  such  as  a  cell  phone  or  pager  for 
notification  of  upcoming  deliveries  or 
other  necessary  conmiunication.  Each 
observer  assigned  to  a  shoreside 
processing  facility  located  more  than  1 
mile  from  the  observer's  local 
accommodations  shall  be  provided  with 
motorized  transportation  that  will 
ensure  the  observer's  arrival  at  the 
processing  facility  in  a  timely  manner 
such  that  the  observer  can  complete  his 
or  her  assigned  duties.  Unless 
alternative  arrangements  are  approved 
by  the  Observer  Program  Office. 
***** 

(xiii)  Monitoring  observers' 
performance  to  ensvue  satisfactory 
execution  of  duties  by  observers  and 
observer  conformance  with  NMFS'        ^ 
standards  of  conduct  under  paragraph 
(h)(2)  of  this  section  and  ensuring  that 
all  records  on  individual  observer 
performance  received  from  NMFS  under 
the  routine  use  provision  of  the  Privacy 
Act  remain  confidential  and  are  not 
further  released  to  anyone  outside  the 
-  employ  of  the  observer  provider 
company  to  whom  the  observer  was 
contracted  except  with  written 
permission  of  the  observer. 
***** 

(FR  Doc.  02-7930  Filed  4-1-02;  8:45  am] 
BHJJNG  cow  3S10-22-8 
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DEPARTMENT  OF  AGRICULTURE 

Privacy  Act  of  1974:  N0W  System  of 
Records 

AGENCY:  Department  of  Agricidture 

(USDA). 

ACTION:  Notice  of  a  new  system  of 

records. 

SUMMARY:  USDA  proposes  to  add  a  new 
system  of  records  to  its  inventory  of 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
This  action  is  necessary  to  meet  the 
requirements  of  the  Privacy  Act  to 
publish  in  the  Federal  Register  notice  of 
the  existence  and  character  of  records 
systems  maintained  by  the  agency  (5 
U.S.C.  552a(e)(4)). 
DATES:  This  notice  will  be  adopted 
without  further  publication  in  the 
Federal  Register  on  May  17,  2002. 
unless  modified  by  a  subsequent  notice 
to  incorporate  conunents  received  fit)m 
the  public.  Although  the  Privacy  Act 
requires  only  that  the  portion  of  the 
system  that  describes  the  "routine  uses" 
of  the  system  be  published  for  comment, 
USDA  invites  comment  on  all  portions 
of  this  notice.  Comments  must  be 
received  by  the  contact  person  listed 
below  on  or  before  May  2.  2002. 
ADDRESSES:  Send  written  comments  to 
the  Department  of  Agriculture,  ATTN: 
Marge  Adams,  Office  of  Human 
Resources  Management,  1400 
bidependence  Ave,  SW,  Room  3027-S, 
Washington,  DC  20250-9606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marge  Adams,  202-720-3286. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act.  5  U.S.C.  552a,  USDA 
is  creating  a  new  system  of  records  to 
be  maintained  by  either  an  external 
contractor  such  as  the  Federal  Employee 
and  Education  Assistance  Fimd  and/or 
mission  areas/agencies/staff  offices  to 
support  the  USDA  Child  Care  Tuition 
Assistance  Program,  a  program  to 
increase  the  affordability  of  licensed 


child  care  for  lower  income  Federal 
employees,  as  provided  for  in  Pub.  L. 
107-67,  section  630.  The  information 
requested  of  these  employees  is 
necessary  to  establish  and  verify  USDA 
employees'  eligibility  for  child  care 
tmtion  assistance  and  the  amounts  of 
the  tuition  assistance  in  order  for  USDA 
to  provide  monetary  tuition  assistance 
to  its  employees.  It  will  also  be  used  to 
collect  information  from  the  employee's 
child  care  provider(s)  for  verification 
purposes;  e.g.,  that  the  provider  is 
licensed.  Collection  of  data  v\all  be  by 
tuition  assistance  application  forms 
submitted  by  employees. 

The  purpose  of  the  Child  Care  Tuition 
Assist^ce  Program  is  to  make  child 
care  more  affordable  for  lower  income 
Federal  employees  through  the  use  of 
agency  appropriated  funds.  This 
program  vvill  afford  employees  the 
opportunity  to  place  their  children  in  a 
licensed  child  day  care  programs 
regulated  by  State  or  local  authorities  or 
sponsored  by  the  Federal  government. 

A  "Report  on  New  System,"  required 
by  5  U.S.C;.  552a(r),  as  implemented  by 
OMB  Circular  A-130,  was  sent  to  the 
Chairman.  Committee  on  Governmental 
Affairs,  United  States  Senate,  the 
Chairman,  Committee  on  Government 
Reform  and  Oversight,  House  of 
Representatives,  and  the  Administrator, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  on  March  27,  2002. 

Signed  at  Washington,  DC  on  March  22, 
2002. 

Ann  Veneman, 
Secretary  of  Agriculture. 

USDA/OHRM-S 

SYSTEM  NAME: 

USDA  Child  Care  Tuition  Assistance 
Records  System.  USDA/OHRK^5. 

SYSTBi  location: 

Paper  and  electronic  records  may  be 
maintained  by  an  external  contractor 
such  as  the  Federal  Employee  and 
Education  Assistance  Fund,  Suite  200, 
8441  West  Bowles  Avenue,  Littleton. 
CO  80123-9501;  and/or  mission  areas/ 
agencies/staff  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Department  of 
Agriculture  who  volimtarily  apply  for 
child  care  tmtion  assistcmce,  their 
spouses,  and  their  children  who  are . 


enrolled  in  a  licensed  child  day  care 
program. 

Child-care  providers  of  these 
employees. 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

Application  forms  (OPM-1046  will  be 
used)  for  child  day  care  assistance 
containing  personal  information, 
including  the  employee  (parent)  name. 
Social  Security  Number,  pay  grade, 
home  and  work  numbers,  addresses, 
and  telephone  numbers;  total  family 
income;  spouse's  name  and  Social 
Security  Number;  spouse's  employment 
information;  names  of  children  on 
whose  behalf  the  employee  (parent)  is 
applying  for  tuition  assistance;  each 
child's  date  of  birth;  information  on 
child  care  providers  used  (including 
name,  address,  provider  license  number 
and  State  where  issued,  tuition  cost,  and 
provider  tax  identification  number), 
amount  of  any  other  subsidies  received; 
and  copies  of  employees'  and  spouses' 
individual  income  tax  returns  for 
verification  piuposes.  Other  records 
may  include  the  child's  Social  Security 
Niunber,  weekly  expenses,  pay 
statements,  records  relating  to  direct 
deposits,  and  verification  of 
qualification  and  administration  for 
child  care  assistance. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Pub.  L.  107-67,  section  630. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMG  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  Relevant  records  relating  to  an 
individual  may  be  disclosed  to  a 
congressional  office  in  response  to  an 
inquiry  from  the  Congressional  office 
made  at  the  request  of  that  individual. 

b.  Relevant  information  may  be  ? 
disclosed  to  the  Office  of  the  President 
for  responding  to  an  individual. 

c.  Relevant  records  may  be  disclosed 
to  representatives  of  the  National 
Archives  and  Records  Administration 
who  are  conducting  records 
management  inspections. 

d.  Records  may  be  disclosed  in 
response  to  a  request  for  discovery  or  for 
the  appearance  of  a  witness,  to  the 
extent  that  what  is' disclosed  is  relevant 
to  the  subject  matter  involved  in  a 
pending  judicial  or  administrative 
proceeding. 

e.  Relevant  records  may  be  disclosed 
to  another  Federal  agency,  to  a  court,  or 
a  party  in  litigation  before  a  court  or  in 
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an  administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Govenunent  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  relevant  records 
may  be  disclosed  if  a  subpoena  has  been 
signed  by  a  judge  of  competent 
jurisdiction. 

f.  Records  may  be  disclosed  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  USDA  is  authorized  to 
appear,  when: 

(1)  USDA,  or  any  component  thereof: 
or 

(2)  Any  employee  of  USDA  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  USDA  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  USDA  has 
agreed  to  represent  the  employee:  or 

(4)  The  United  States,  when  USDA 
determines  that  litigation  is  likely  to 
affect  USDA  or  any  of  its  components: 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
USDA  is  deemed  by  USDA  to  be 
relevant  and  necessary  to  the  litigation 
provided,  however,  that  the  disclosure 
is  compatible  with  the  purpose  for 
which  records  were  collected. 

g.  In  the  event  that  material  in  this 
system  indicates  a  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute,  or  by  regulation,  rule,  or  order 
issued  piirsuant  thereto,  the  relevant 
records  may  be  disclosed  to  the 
appropriate  agency,  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  rule,  regulation,  or  order,  issued 
pursuant  thereto. 

h.  Relevant  records  may  be  disclosed 
to  respond  to  a  Federal  agency's  request 
made  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  letting  of 
a  contract  or  issuance  of  a  grant,  license 
or  other  benefit  by  the  requesting 
agency,  but  only  to  the  extent  that  the 
information  disclosed  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

i.  Relevant  records  may  be  disclosed 
to  the  Office  of  Personnel  Management 
or  the  General  Accounting  Office  when 
the  information  is  required  for 
evaluation  of  the  subsidy  program. 

j.  Records  may  be  disclosed  to  a 
contractor,  expert,  consiJtant,  grantee, 
or  volunteer  performing  or  working  on 
a  contract,  service,  grant,  cooperative 
agreement,  or  job  for  the  Federal 


Government  requiring  the  use  of  these 
records. 

k.  Relevant  records  may  be  disclosed 
to  child  care  providers  to  verify  a 
covered  child's  dates  of  attendance  at 
the  provider's  facility. 

1.  Records  may  be  disclosed  by  USDA 
in  the  production  of  simunary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  workforce 
studies.  While  published  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

m.  Records  maybe  disclosed  to 
officials  of  the  Merit  Systems  Protection 
Board  of  the  Office  of  the  Special 
Counsel,  when  requested  in  connection 
with  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  USDA  rules  and  regulations, 
investigations  of  alleged  or  possible 
prohibited  personnel  practices,  and 
such  other  functions,  e.g.,  as 
promulgated  in  5  U.S.C.  1205  and  1206. 
or  as  may  be  authorized  by  law. 

n.  Records  may  be  disclosed  to  the 
Equal  Employment  Opportimity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
compliance  by  Federal  agencies  with 
the  Uniform  Guidelines  on  Employee 
Selection  Procedures  or  other  functions 
vested  in  the  Commission  and  to 
otherwise  ensure  compliance  with  the 
provisions  of  5  U.S.C.  7201. 

o.  Records  may  be  disclosed  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

p.  Relevant  records  may  be  disclosed 
to  the  Internal  Revenue  Service  in 
connection  with  tax  audit  and  tax 
record  administration,  as  well  as 
suspected  tax  fraud. 

puRPOSe(s): 

To  establish  and  verify  USDA 
employees'  eligibility  for  child  care 
tuition  assistance  in  order  for  USDA  to 
provide  monetary  tuition  assistance  to 
its  employees. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  TNE  SYSTEM: 

STORAGE: 

Information  may  be  collected  on 
paper  or  electronically  and  may  be 
stored  as  paper  forms  or  on  computers. 

RETRIEVABILnY: 

By  name;  may  also  be  cross- 
referenced  to  Social  Security  Nimiber. 

SAFEGUARDS: 

When  not  in  use  by  an  authorized 
person,  paper  records  are  stored  in 
lockable  file  cabinets  or  secured  rooms. 
Electronic  records  are  protected  by  the 
use  of  passwords. 

RETENTION  AND  DISPOSAL: 

Records  disposition  authority  is  being 
requested  itom  the  National  Archives 
and  Records  Administration.  Records 
will  be  retained  until  appropriate 
disposition  authority  is  obtained,  and 
records  will  then  be  disposed  of  in 
accordance  with  the  authority  granted. 
Records  Administration  (NARA) 
guidelines. 

SYSTEM  MANAQER<S)  AND  ADDRESS: 

USDA's  system  manager  will  be  the 
Director,  Office  of  Himian  Resources 
Management,  Department  of 
Agriculture,  1400  Independence  Ave, 
SW.,  Washington,  DC  20250-9606,  with 
Mission  Areas/ Agencies/Staff  Offices 
maintaining  their  own  records. 

NOTIFICATION  PROCEDURE: 

Individuals  may  submit  a  request  on 
whether  a  system  contains  records  about 
them  to  the  system  manager  indicated. 
Individuals  must  furnish  the  following 
for  their  records  to  be  located  and 
identified: 

Full  name. 

Social  Security  Number. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  about  them  should  contact 
the  system  manager  indicated. 
Individuals  must  provide  the  following 
information  for  their  records  to  be 
located  and  identified: 

Full  name. 

Social  Security  Nimiber. 

Individuals  requesting  access  must 
also  follow  the  USDA's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (7  CFR 
part  1,  subpart  G). 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  records  about  them 
shoiJd  contact  the  system  manager 
indicated.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 
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Full  name. 

Social  Security  Number. 

Individuals  requesting  amendment 
must  also  follow  the  USDA's  Privacy 
Act  regulations  regarding  verification  of 
identity  and  amendment  of  records  (7 
CFR  part  1,  subpart  G). 

RECORD  SOURCE  CATEGORIES: 

Informatioh  is  provided  by  USDA 
employees  who  apply  for  child  care 
tuition  assistance.  Furnishing  of  the 
information  is  voluntary. 

[FR  Doc.  02-7860  Filed  4-1-02;  8:45  am] 
BILLING  CODE  3410-g6-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  02-003hq 

Puerto  Rico  Conference  on  Animal  and 
Egg  Production  Food  Safety 

agency:  Office  of  the  Under  Secretary 
for  Food  Safety,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  U.S. 
Department  of  Agriculture  (USDA),  is 
co-sponsoring,  along  with  the  Food  and 
Drug  Administration  (FDA)  and  the 
University  of  Puerto  Rico  (UPR).  a 
Conference  on  Animal  and  Egg 
Production  Food  Safety.  The  conference 
is  to  be  held  in  San  Juan,  Puerto  Rico 
on  July  9-11,  2002.  The  conference 
grows  out  of  a  Memorandum  of 
Understanding  (MOU)  225-00-8002 
among  FDA,  FSIS,  and  UPR,  which  was 
signed  on  December  7,  2000.  The  MOU 
provides  a  framework  for  all  parties  to 
collaborate  on  mutually  agreed  upon 
scientific  and  regulatory  activities  that 
pertain  to  products  that  are  within  the 
jurisdiction  of  FDA  and  FSIS.  These 
activities  are  intended  to  support  and 
encourage  understanding  of  science- 
based  regulatory  systems  in  the 
coimtries  of  the  Americas  and  to  lead  to 
enhanced  cooperation  among  regulatory 
authorities.  This  conference  is  a  part  of 
the  Action  Plan  between  FSIS  and  FDA 
in  support  of  the  MOU.  It  is  intended  to 
serve  as  a  model  for  future  conferences. 
This  conference  should  help  to  establish 
Puerto  Rico  as  a  Food  Safety  Center  of 
Excellence  for  the  Caribbean,  and 
possibly  all  of  Latin  America,  in  animal 
and  egg  production  food  ssJety. 
DATES:  The  meeting  vrill  be  held  July  9- 
11,  2002.  On  July  9,  the  registration  will 
begin  at  1  p.m.  until  5  p.m.  On  July  10- 
11,  2002,  the  meeting  will  be  held  9  a.m. 
until  6  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Caribe  Hilton  San  Juan  Hotel,  San 


Geronimo  Grounds,  San  Juan,  Puerto 
Rico  00901,  (787)  721-0303. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
register  for  the  meeting,  contact  either 
Mary  Harris,  Food  Safety  and  Inspection 
Service,  in  Washington,  DC  (202)  690- 
6497,  fax  No:  (202)  690-6500,  or  e-mail: 
mary.harris@fsis.usda.gov,  or  Dr.  Edna 
Negron,  University  of  Puerto  Rico, 
Mayaguez,  Puerto  Rico,  (787)  265-5410, 
fax  No.  (787)  265-5410  or  e-mail: 
ed    negron@rumad.upnn.edu. 
ffyou  require  a  sign  language 
interpreter  or  other  special 
accommodations,  please  notify  Ms. 
Harris  at  the  above  phone  number  on  or 
before  June  27.  For  technical 
information  about  the  conference, 
contact  Harry  Walker,  Food  Safety  and 
Inspection  Service,  Animal  Production 
Food  Safety  Staff,  FSIS  (202)  720-4768 
or  by  e-mail  harry.walker@fsis.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Puerto  Rico  Conference  will 
review  the  status  of  food  safety  at  the 
food  animal  production  level,  provide 
an  update  on  industry  quality  assurance 
activities,  and  touch  on  research  in 
support  of  animal  production  food 
safety  practices.  The  conference  will 
provide  an  opportimity  for  discussion  of 
(1)  what  additional  educational  efforts 
are  needed  to  improve  food  safety  at  the 
animal  production  level  and  (2)  the  gaps 
in  research  to  address  food  safety  at  the 
animal  production  level.  In  developing 
the  agenda,  the  Federal  cooperators 
have  been  joined  by  industry  and 
academia.  These  groups  will  also  play 
important  roles  in  the  conference. 

Participation  in  the  conference  will  be 
limited  to  available  seating 
(approximately  250  people).  The  target 
audience  for  the  conJference  includes 
representatives  from  food  safety 
regulatory  agencies,  animal  producers, 
animal  producer  organizations, 
veterinarians,  animal  scientists, 
agricultural  educators,  extension  agents, 
researchers,  consumers  and  others  with 
interest  in  food  safety. 

Addidonal  Public  Notification 

Pursuant  to  Departmental  Regulation 
4300-4,  "Civil  Rights  Impact  Analysis," 
dated  September  22, 1993,  FSIS  has 
considered  the  potential  civil  rights 
impact  of  this  notice  on  minorities, 
women,  and  persons  with  disabilities. 
Therefore,  to  better  ensure  that  these 
groups  and  others  are  made  aware  of 
this  meeting,  FSIS  will  annoimce  it  and 
provide  copies  of  the  Federal  Register 
publication  in  the  FSIS  Constituent 
Update. 

The  Agency  provides  a  weekly  FSIS 
Constituent  Update,  which  is 


communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
Agency  policies,  procedures, 
regulations.  Federal  Register  Notices, 
FSIS  public  meetings,  recalls  and  any 
other  types  of  information  that  could 
affect  or  would  be  of  interest  to  our 
constituents/stakeholders.  The 
constituent  fax  list  consists  of  industry, 
trade,  and  farm  groups,  consumer 
interest  groups,  allied  health 
professionals,  scientific  professionals 
and  other  individuals  that  have 
requested  to  be  included.  Through  these 
various  channels,  the  Agency  is  able  to 
provide  information  with  a  much 
broader,  more  diverse  audience. 

For  more  information  and  to  be  added 
to  the  constituent  fax  list,  fax  your 
request  to  the  Office  of  Congressional 
and  Public  Affairs,  at  (202)  720-5704. 

Done  at  Washington,  DC  on:  March  28, 
2002. 

Margaret  O'K  Glavin, 
Acting  Administrator. 
[PR  Doc.  02-7916  Filed  4-1-02;  8:45  am] 

BILLING  CODE  341(MNI-P 


DEPARTIflENT  OF  AGRICULTURE 
Forest  Service,  Alpine  County,  CA 

Resource  Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Alpine  Covmty  Resource 
Advisory  Committee  (RAG)  will  meet  on 
April  10,  2002,  in  Markleeville, 
California.  The  purpose  of  the  meeting 
is  to  discuss  issues  relating  to 
implementing  the  Secure  Rural  Schools 
and  Community  Self-Determination  Act 
of  2000  (Payments  to  States)  and  the 
expenditure  of  Title  II  funds  benefiting 
National  Forest  System  lands  on  the 
Himiboldt-Toiyabe,  and  Stanislaus 
National  Forests  in  Alpine  County. 
DATES:  The  meeting  will  be  held  April 
10,  2002  at  1  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Turtle  Rock  Coimty  Park, 
Markleeville,  CA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Williams,  Conmiittee  Coordinator. 
USDA,  Humboldt'Toiyabe  National 
Forest,  1536  S  Carson  St.,  Carson  City. 
NV  89701.  (775)  884-8150,  EMAIL: 
ljwilliams@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Old 
business:  Administrative  functions  and 
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changes  to  charter  including  answering 
questions  from  first  meeting,  and 
addressing  any  new  questions  or 
concerns  from  committee;  (2)  Determine 
procedural  process/changes;  (3)  Develop 
criteria  for  choosing  proposals;  (4) 
Project  review  and  initial  screening  by 
committee;  (5)  New  business;  (6)  Public 
comment. 

The  meeting  is  open  to  the  public. 
Public  input  opporttmity  will  be 
provided  and  individuals  will  have  the 
opportimity  to  address  the  Conunittee  at 
that  time. 

Dated:  March  27,  2002. 
GarySchiff, 
Carson  District  Ranger. 
[FR  Doc.  02-7876  Filed  4-1-02;  8:45  am] 

MJJNO  COOe  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
ForMtSarvIca 

WlliaflMtte  Provincial  A<lvi«ory 
Committee 

agency:  Forest  Service,  USDA. 
action:  Action  of  meeting. 


summary:  The  Willamette  Province 
Committee  (P AC)  will  meet  on 
Thursday,  April  18,  2002.  The  meeting 
is  scheduled  to  begin  at  9:00  a.m.,  and 
will  conclude  at  approximately  3  p.m. 
The  meeting  will  be  held  at  the  Best 
Western  New  Kings  Inn.  3658  Market 
Street  NE.  Salem,  Oregon  (503)  581- 
1559. 

The  tentative  agenda  include:  (1) 
Presentation  on  watershed  disturbance 
and  stream  succession,  (2)  An  historical 
perspective  of  the  Willamette  River  and 
restoration  opportimities,  (3) 
Restoration  opportunities  in  the 
Willamette  Province,  (4)  Update  on  the 
technical  assistance  program  to 
watershed  councils,  (5)  Subcommittee 
Reports,  (6)  Decision  on  PAC  issue 
management  proposal,  (7)  Public 
Forum.  The  Public  Form  is  tentatively 
scheduled  to  begin  at  1:00  p.m.  Time 
allotted  for  individual  presentations 
will  be  limited  to  3^  minutes.  Written 
conunents  are  encouraged  and  may  be 
submitted  prior  to  the  April  18  meeting 
by  sending  them  to  Designated  Federal 
Official  Neal  Forrester  at  the  address 
given  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Designated  Federal  Official  Neal 
Forrester;  Willamette  National  Forest; 
211  East  Seventh  Avenue;  Eugene, 
Oregon  97401;  (541)  465-6924. 


Dated:  March  27.  2002. 
Y.  Robert  Iwamolo, 
Acting  Forest  Supervisor. 
[FR  Doc.  02-7875  Filed  4-1-02;  8:45  am) 
MLUNO  COOe  3410-11-M 


ESTIMATES    OF    THE    POPULATION    OF 

VOTING  Age  for  Each  State  and 

THE  DISTRICT  OF  COLUMBIA:  JULY  1 , 

2001— Continued 

(In  Thousands) 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Estimates  of  ttie  Voting  Age 
Population  for  2001 

agency:  Office  of  the  Secretary, 

Commerce. 

ACTION:  General  notice  announcing 

population  estimates. 


SUMMARY:  This  notice  announces  the- 
voting  age  population  estimates,  as  of 
July  1,  2001,  for  each  state  and  the 
District  of  Columbia.  We  are  giving  this 
notice  in  accordance  with  the  1976 
amendment  to  the  Federal  Election 
Campaign  Act,  Title  2,  United  States 
Code,  Section  441a(e). 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Long,  Chief,  Population  Division, 
Bureau  of  the  Census.  Department  of 
Commerce,  Room  2011,  Federal 
Building  3.  Washington,  DC  20233. 
telephone  (301)  457-2071. 
SUPPLEMENTARY  INFORMATION:  Under  the 
requirements  of  the  1976  amendment  to 
the  Federal  Election  Campaign  Act. 
Title  2,  United  States  Code,  Section 
441a(e),  I  hereby  give  notice  that  the 
estimates  of  the  voting  age  population 
for  July  1,  2001,  for  each  state  and  the 
District  of  Columbia  are  as  shown  in  the 
following  table: 

ESTIMATES  OF  THE  POPULATION  OF 
VOTING  AGE  FOR  EACH  STATE  AND 
THE  DISTRICT  OF  COLUMBIA:  JULY  1 , 
2001 

(In  Thousands) 


Area 


United  States   

Alat>ama  

Alaska   

Arizona  

Arkansas  

Califomia  

Colorado    

ConnectKUt   

Delaware  

District  Of  Columbia 

Ftorida  

Georgia   

Hawaii   

Idaho  

Illinois  

Indiana  

Iowa 

Kansas  


Population 
18  and  over 


Area 


Kentucky   

Louisiana    

Maine   

Maryland   

Massachusetts  . 

Mk:higan    

Minnesota    

Mississippi    

Missouri    M 

Montana  

Nebraska    

Nevada    

New  Hampshire 

New  Jersey  

New  MexkX)   

New  York   

North  Carolina    . 
North  Dakota    ... 

Ohio    

Oklahoma    

Oregon  

Pennsylvania    .. 
Rhode  Island    .. 
South  Carolina 
South  Dakota   .. 

Tennessee   

Texas  

Utah 

Vermont   

Virginia   

Washington   

West  Virginia    .. 

Wisconsin    

Wyoming   


212,245 

'3,327 

444 

'3.825 

1,998 

24.800 

3,264 

2,609 

598 

457 

12,566 

6,119 

920 

945 

9.349 

4.619 

2,196 

2.037 


Populatk)n 
18  and  over 


3,065 
3,229 
1,013 
3.969 
4.958 
7,525 
3.773 
2,077 
4.202 

681 
1.273 
1,544 

965 

6,548 

1.326 

14.406 

6.114 

495 
8.648 
2.580 
2.611 
9.476 

813 
3.037 

571 

4,331 

15,205 

1.544 

480 
5.386 
4,460 
1,404 
4,092 

371 


I  have  certified  these  coxmts  to  the 
Federal  Election  Commission. 

Dated:  March  26.  2002. 
Donald  L.  Evans, 

Secretary,  Department  of  Commerce. 
[FR  Doc.  02-7909  Filed  4-1-02;  8:45  am] 
MLUNG  COOe  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Tectmical  Advisory 
Committee;  Notice  of  Closed  Meeting 

The  Materials  Technical  Advisory 
Committee  will  meet  on  April  18,  2002, 
at  10:30  a.m.,  in  the  Herbert  C.  Hoover 
Building.  Room  3884, 14th  Street  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions 
which  affect  the  level  of  export  controls 
applicable  to  materials  and  related 
technology. 
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The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12958,  dealing  with  the  U.S. 
export  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  conciurence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6, 
2002,  pvusuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  fi'om  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  (a)(3).  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

For  more  information,  call  Lee  Ann 
Carpenter  at  (202)  482-2583. 

Dated:  March  27.  2002. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

[FR  Doc.  02-7937  Filed  4-1-02;  8:45  am] 

aUJNG  CODE  3S1(KIT-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  1S-2002] 

Foreign-Trade  Zone  46,  Cincinnati,  OH, 
Request  for  Manufacturing  Authority 
(Automobile  Transmissions) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Cincinnati  Foreign 
Trade  Zone,  Inc..  grantee  of  FTZ  46. 
requesting,  on  behalf  of  ZF  Batavia. 
LLC,  authority  to  manufacture 
automobile  transmissions  imder  zone 
procedures  within  Site  3  (1981  Front 
Wheel  Drive,  Batavia,  Ohio)  of  FTZ  46 
(Cinciimati  Customs  port  of  entry).  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regiilations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  March  20,  2002. 

ZF  Batavia  currently  operates  1.8 
million  square-feet  of  facilities  at  the 
above-described  location 
(approximately  1200  employees)  for  the 
manufacture  of  automotive  automatic 
transmissions,  parts,  components,  and 
related  products  (imported  imder 
HTSUS  headings  8708.40,  8413.60, 
8481.20,  8708.93,  and  8708.99,  with 
duties  ranging  fi'om  duty-free  to  2.5%  ad 
valorem).  The  application  indicates  that 


foreign-sourced  components  comprise 
up  to  60  percent  of  the  finished 
product's  value,  and  may  include: 
transmission  fluid;  plastic  and  rubber 
articles;  stainless  steel  wire;  tubes,  pipes 
or  hollow  profiles;  tube  or  pipe  fittings; 
screws,  bolts,  nuts,  rivets,  washers,  and 
similar  items;  springs;  retainers  and 
clips;  plugs  and  sealing  rings;  brackets 
and  support  plates;  pumps;  valves  and 
similar  articles;  bearings;  transmission 
shafts;  gaskets;  magnets;  sensors; 
clutches  and  clutch  parts;  and  various 
other  motor  vehicle  parts  (classifiable 
imder  HTS  heading  8708.99).  Duty  rates 
on  these  categories  of  items  range  up  to 
9.9%  ad  valorem. 

FTZ  procedures  would  exempt  ZF 
Batavia  fi-om  Customs  duty  payments  on 
the  foreign  components  used  in  export 
activity.  On  its  domestic  sales,  the 
company  would  be  able  to  choose  the 
duty  rate  that  applies  to  finished 
automatic  transmissions  and  assemblies 
(duty  free  to  2.5%)  for  foreign 
components,  such  as  those  noted  above. 
The  company  would  also  be  exempt 
itoia  duty  payments  on  foreign 
merchandise  that  becomes  scrap/waste. 
The  application  indicates  that  the 
savings  would  help  improve  the 
facility's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addi;esses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce. 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board. 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
Jime  3,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  to 
June  17.  2002.  A  copy  of  the  application 
and  accompanying  exhibits  Mdll  be 
available  for  public  inspection  at  the 
Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
Number  1  listed  above,  and  at  the 
Cincinnati  U.S.  Export  Assistance 
Center,  36  East  Seventh  Street,  Suite 
2650.  Cincinnati.  Ohio  45202. 


Dated:  March  22,  2002. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  02-7850  Filed  4-1-02;  8:45  am] 

BILLING  COOE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930.  as  amended  (the  Act),  may 
request,  in  accordance  with  section 
351.213  (2001)  of  the  Department  of 
Commerce  (the  Department) 
Regulations,  that  the  Department 
conduct  an  administrative  review  of  that 
antidmnping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  to  Request  a  Review 

Not  later  than  the  last  day  of  April 
2002.  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
April  for  the  following  periods: 


Antidumping  Duty  Pro- 
ceedings: 
France:  Sorbitol.  A- 

427-001  

Norway:  Fresh  and 
Chilled  Atlantic 
Salmon,  A-403- 

801  

The  People's  Reput)- 
lic  of  China:  Brake 
Rotors,  A-570-846 
Turkey:  Certain  Steel 
Concrete  Rein- 
forcing Bars,  A- 
489-807  


Period 


4/1/01-3/31/02 

4/1A)1-3/31/02 
4/1/01 -3/31  A)2 

4/1/01-3/31A)2 
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Countervailing  Duty 

Proceedings 
Norway:  Fresh  and 
Chilled  Atlantic 
Salmon.  C-403- 

802   

Suspension  Agree- 
ments: None  . 


Period 


1/1/01—12/31/01 


In  accordance  with  section  351.213(b) 
of  the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  For 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 
exporters.  If  the  interested  party  intends 
for  the  Secretary  to  review  sales  of 
merchandise  by  an  exporter  (or  a 
producer  if  that  producer, also  exports 
merchandise  firom  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporters)  the  request  is 
intended  to  cover. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce.  14th  Street  & 
Constitution  Avenue.  NW..  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  Antidumping/Countervailing 
Enforcement,  Office  4.  Attention:  Sheila 
Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  351.303(f)(l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  April  2002.  If  the 
Department  does  not  receive,  by  the  last 
day  of  April  2002.  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 


at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  March  25.  2002. 
Holly  A.  Kuga, 

Senior  Office  Director,  Group  II.  Office  4, 
Import  Administration. 
[FR  Doc.  02-7852  Filed  4-1-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-122-837] 

Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Greenhouse 
Tomatoes  From  Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amended  final 
determination  of  sales  at  less  than  fair 
value. 


EFFECTIVE  DATE:  April  2.  2002. 
summary:  On  February  26,  2002,  we 
published  in  the  Federal  Register  our 
notice  of  final  determination  of  sales  at 
less  than  fair  value.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Greenhouse  Tomatoes  From 
Canada,  67  FR  8781  (February  26, 
2002).  We  are  amending  our  final 
determination  to  correct  ministerial 
errors  discovered  in  relation  to  the 
antidumping  duty  margin  calculations 
for  BC  Hot  House  Foods.  Inc.,  J-D 
Marketing,  Inc.,  Mastronardi  Produce 
Ltd.,  and  Red  Zoo  Marketing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Ross  or  Minoo  Hatten,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue;  NW.  Washington.  DC  20230; 
telephone:  (202)  482-4794  or  (202)  482- 
1690,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce's  (the  Department's) 


regulations  refer  to  19  CFR  part  351 
(April  2001). 

Background 

On  February  26,  2002,  we  published 
in  the  Federal  Register  om-  final 
determination  that  greenhouse  tomatoes 
from  Canada  are  being,  or  are  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value  (LTFV),  as  provided  in  section 
735(a)  of  the  Act.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Greenhouse  Tomatoes  From 
Canada.  67  FR  8781  (February  26,  2002) 
[Final  Determination).  On  March  4, 
2002.  the  Department  received  timely 
filed  allegations  of  ministerial  errors  in 
the  final  determination  with  respect  to 
J-D  Marketing,  Inc.,  and  Mastronardi 
Produce  Ltd.  On  March  5,  2002.  another 
respondent.  BC  Hot  House  Foods,  Inc., 
timely  filed  an  allegation  that  the 
Department  had  made  certain 
ministerial  errors  in  the  final 
determination.  On  March  5,  2002,  the 
petitioners,  Carolina  Hydroponic 
Growers  Inc.,  Eurofresh,  Hydro  Age, 
Sunblest  Management  LLC.  Sunblest 
Farms  LLC,  and  Village  Farms  (referred 
to  hereafter  as  "the  petitioners")  also 
timely  filed  allegations  that  the 
Department  made  certain  ministerial 
errors  in  its  final  determination.  On 
March  6,  2002.  however,  the  petitioners 
withdrew  their  allegations. 

Scope  of  the  Investigation 

The  merchandise  subject  to  this 
investigation  consists  of  all  fresh  or 
chilled  tomatoes  grown  in  greenhouses 
in  Canada,  e.g.,  common  round 
tomatoes,  cherry  tomatoes,  plum  or  pear 
tomatoes,  and  cluster  or  "on-the-vine" 
tomatoes.  Specifically  excluded  from 
the  scope  of  this  investigation  are  all 
field-grown  tomatoes. 

The  merchandise  subject  to  this 
investigation  may  enter  under  item 
numbers  0702.00.2000,  0702.00.2010, 
0702.00.2030,  0702.00.2035, 
0702.00.2060,  0702.00.2065, 
0702.00.2090,  0702.00.2095, 
0702.00.4000.  0702.00.4030. 
0702.00.4060,  0702.00.4090, 
0702.00.6000,  0702.00.6010, 
0702.00.6030.  0702.00.6035, 
0702.00.6060,  0702.00.6065, 
0702.00.6090,  and  0702.00.6095  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  These 
subheadings  may  also  cover  products 
that  are  outside  the  scope  of  this 
investigation,  i.e.,  field-grown  tomatoes. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 
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Ministerial-Error  Allegations 

BC  Hot  House  Foods,  Inc.,  alleges  that 
the  Department  did  not  convert  the 
freight  expenses  for  shipments  from  the 
growers  to  the  respondent  from  a  per- 
kilogram  basis  to  a  per-poiipd  basis  and 
that  the  Department  did  not  assign  the 
appropriate  cost  of  production  to 
miniplum  greenhouse  tomatoes. 

J-D  Marketing.  Inc..  alleges  that  the 
Department  used  an  outdated  data  file 
in  its  margin  calculations  and,  in 
addition,  did  not  recalculate  U.S.  credit 
expense  properly. 

I  Mastronardi  Produce  Ltd.  alleges  that 
the  Department  made  the  following 
errors:  it  did  not  include  Amco  Farms' 
cost-of-production  data  for  beefsteak 
tomatoes  in  the  calculation  of  a 
weighted-average  cost  for  its  beefsteak 
tomatoes;  it  omitted  an  offset 
adjustment  for  foreign-exchange  gains  in 
recalculating  indirect  selling  expenses; 
it  subtracted  billing  adjustments  from 
the  gross  unit  prices  used  to  recalculate 
indirect  selling  expenses;  it  did  not 
remove  certain  U.S.  sales  from  the  sales 
list  that  are  of  non-subject  merchandise; 
and  it  treated  certain  indirect  selling 
expenses  and  inventory  carrying  costs 
improperly  for  the  calculation  of  the  net 
constructed  export  price  (CEP)  and  CEP 
profit. 

I  On  March  11,  2002,  the  petitioners 
commented  on  respondents'  ministerial- 
error  allegations.  The  petitioners  assert 
that,  because  the  Department  can  not 
know  bom  information  on  the  record 
thatjjeefsteak  tomatoes  which  Amco 
Farms  sup})lied  to  Amco  Produce  were 
the  ones  that  were  in  turn  supplied  to 
Mastronardi  Produce  Ltd.,  the 
Department's  decision  not  to  use  the 
cost  of  production  of  Amco  Farms' 
beefsteak  tomatoes  in  calculating 
Mastronardi  Produce  Ltd.'s  wei^ted- 
average  costs  was  correct.  The 
petitioners  also  made  this  comment 
with  respect  to  Red  Zoo  Marketing, 
although  the  respondents  did  not  raise 
the  issue  in  their  ministerial-error 
allegations. 

No  other  party  alleged  that  there  were 
ministerial  errors  in  the  Final 
Determination  or  commented  on 
ministerial-error  allegations. 


Ministerial  Errors 

The  Department's  regulations  define  a 
ministerial  error  as  one  involving 
"addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial."  See  19  CFR  351.224(f). 
After  reviewing  the  allegations  we  have 
determined,  in  accordance  with  19  CFR 
351.224,  that  the  Final  Determination 
includes  ministerial  errors. 

We  agree  with  BC  Hot  House  Foods, 
Inc.,  that  we  did  not  convert  the  freight 
expenses  for  shipments  from  the 
growers  to  the  respondent  from  a  per- 
kilogram  basis  to  a  per-pound  basis  and 
that  we  did  not  assign  the  appropriate 
cost  of  production  to  miniplum 
greenhouse  tomatoes.  As  discussed  in 
the  Amended  Final  Determination 
Analysis  Memorandum  from  Mark  Ross 
to  the  file,  dated  March  15,  2002,  we 
have  corrected  these  ministerial  errors. 

We  agree  with  J-D  Marketing,  Inc.,  ' 
that  we  used  an  outdated  data  file  in  our 
margin  calculations  and.  in  addition, 
did  not  recalculate  U.S.  credit  expense 
properly.  As  discussed  in  the  Amended 
Final  Determination  Analysis 
Memorandum  from  Dmitry  Vladimirov 
to  the  file,  dated  March  26,  2002,  we 
have  corrected  these  ministerial  errors. 

After  re-evaluating  the  information  on 
the  record,  we  agree  with  Mastronardi 
Produce  Ltd.  that  we  should  include 
Amco  Farms'  cost-of-production  data  for 
beefsteak  tomatoes  in  the  calculation  of 
a  weighted-average  cost  for  its  beefsteak 
tomatoes.  Additionally,  as  a  result  of  "the 
petitioners'  comments  on  the 
respondent's  ministerial-error 
allegations,  we  also  discovered  that  a 
similar  ministerial  error  occurred  in  oiu 
calculations  concerning  Red  Zoo 
Marketing.  We  should  also  have 
included  Amco  Farms'  cost  of 
production  data  for  beefsteak  tomatoes 
in  the  calculation  of  Red  Zoo 
Marketing's  weighted-average  cost  for 
beefsteak  tomatoes. 

We  also  agree  with  Mastronardi 
Produce  Ltd.  that  the  following 
corrections  to  our  calculations  are 
appropriate:  (1)  We  should  include  the 
offset  adjustment  for  foreign-exchange 


gains  in  recalculating  indirect  selling 
expenses;  (2)  we  should  not  subtract 
billing  adjustments  from  the  gross  unit 
prices  used  to  recalculate  indirect 
selling  expenses;  (3)  we  should  remove 
certain  U.S.  sales  from  the  sales  list  that 
are  of  non-subject  merchandise. 

We  agree  in  part  with  Mastronardi 
Produce  Ltd.'s  allegation  that  we  treated 
certain  indirect  selling  expenses  and 
inventory  carrying  costs  improperly  for 
the  calciilation  of  the  net  CEP  and  CEP 
profit.  Specifically,  in  calculating  the 
CEP  profit  we  did  not  treat  the 
inventory  carrying  costs  properly 
because  we  did  not  include  certain 
inventory  carrying  costs  associated  with 
U.S.  economic  activity  in  the 
calculation.  We  have  corrected  this 
error. 

We  disagree,  however,  with 
Mastronardi  Produce  Ltd.  that  we  did 
not  treat  certain  indirect  selling 
expenses  properly  in  the  calculation  of 
the  net  CEP  and  CEP  profit.  See  the 
Amended  Final  Determination  Analysis 
Memorandum  from  Dmitry  Vladimirov 
to  the  file,  dated  March  26,  2002,  which 
includes  an  explanation  of  how  we  havfe 
corrected  the  error  in  the  calculation  of 
CEP  profit. 

We  disagree  with  the  petitioners  that, 
because  we  do  not  know  with  certainty 
that  the  beefsteak  tomatoes  produced  by 
Amco  Farms  were  the  actual  tomatoes 
sold  to  Mastronardi  Produce  Ltd.  and 
Red  Zoo  Marketing,  we  cannot  use 
Amco  Farms'  beefsteak  tomato  cost  data. 
To  the  contrary,  we  selected  the  cost 
respondents  which  we  found  to  be 
representative  of  all  tomatoes  sold  by    , 
the  exporters  of  greenhouse  tomatoes 
fit)m  Canada.  Therefore,  it  is  not 
necessary  to  link  the  actual  tomatoes ' 
produced  by  Amco  Farms  to 
Mastronardi  Produce  Ltd.  or  Red  Zoo 
Marketing. 

In  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
determination  of  the  antidimiping  duty 
investigation  of  greenhouse  tomatoes 
from  Canada.  As  a  result  of  the 
correction  of  ministerial  errors  for 
certain  respondents,  we  determine  that 
the  following  percentage  weighted- 
average  amended  final  margins  exist  for 
the  period  January  1,  2000,  through 
December  31,2000: 


Exporter/Grower 


BC  Hot  House  Foods,  Inc 

J-D  Marketing,  Inc 

Mastronardi  Produce  Ltd 

Red  Zoo  Marketing  (a.l<.a.  Produce  Distributors.  Inc.) 
All  Others   


Final  deter- 
mination 


18.21 
1.53 

14.89 
1.86 

16.22 


Amended  final 
determination 


18.04 
0.83 
0.S2 

1.85 
16.53 
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Pursuant  to  section  735(cM5)(A)  of  the 
Act,  we  have  excluded  from  the 
calculation  of  the  all-others  rate  margins 
which  are  zero,  de  mimimis,  or 
determined  entirely  on  facts  available. 
Because  we  calculated  de  minimis 
margins  for  J-D  Marketing,  Inc.. 
Mastronardi  Produce  Ltd.,  and  Red  Zoo 
Marketing  (a.k.a.  Produce  Distributors. 
Inc.),  we  have  calculated  the  all-others 
rate  on  the  basis  of  the  margins 
applicable  to  BC  Hot  House  Foods.  Inc., 
and  Veg  Gro  Sales,  Inc. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act.  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  imports  of 
subject  merchandise  except  for  exports 
by  J-D  Marketing,  Inc.  (and  J-D 
Marketing,  Inc.'s  affiliate,  Special 
Edition  Marketing),  Mastronardi 
Produce  Ltd..  and  Red  Zoo  Marketing 
(a.k.a.  Produce  Distributors,  Inc.),  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
October  5,  2001,  the  date  of  publication 
of  the  Preliminary  Determination  in  the 
Federal  Register.  For  BC  Hot  House 
Foods,  Inc.,  and  the  companies  subject 
to  the  all-others  rate,  we  will  instruct 
the  Customs  Service  to  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  ^  which  the  normal  value 
exceeds  the  export  price  or  CEP,  as 
indicated  in  the  chart  above,  effective 
the  date  of  publication  of  this  amended 
final  determination.  For  Veg  Gro  Sales, 
Inc.,  for  which  we  are  not  amending  the 
Final  Determination,  we  will  instruct 
the  Customs  Service  to  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  normal  value 
exceeds  the  export  price  or  CEP,  as 
indicated  in  the  Final  Determination 
dated  February  26,  2002. 

Because  J-D  Marketing,  Inc.  (and  its 
affiliate.  Special  Edition  Marketing). 
Mastronardi  Produce  Ltd.,  and  Red  Zoo 
Marketing  are  non-producing  exporters, 
in  accordance  with  19  CFR 
351.204(e)(3),  we  are  limiting  the 
exclusion  "from  these  suspension-of- 
liquidation  instructions  to  entries  only 
of  subject  merchandise  exported  by 
these  companies  that  is  produced  or 
supplied  by  the  companies  that 
supplied  these  respondents  (and  the 
affiliate  identified  above)  during  the 
period  of  investigation  (POI).  Any 
entries  of  subject  merchandise  exported 
by  these  companies  which  is  not 
produced  or  supplied  by  a  company  that 
supplied  these  companies  during  the 
POI  will  be  subject  to  the  all-others  rate. 


For  Mastronardi  Produce  Ltd., 
because  its  estimated  weighted-average 
amended  final  diunping  margin  is  de 
minimis,  we  are  directing  Customs  to 
terminate  suspension  of  liquidation  of 
entries  of  merchandise  exported  by 
Mastronardi  Produce  Ltd.  that  were 
produced  or  supplied  by  the  companies 
that  supplied  this  company  during  the 
POI  and  refund  all  bonds  and  cash 
deposits  posted  on  such  subject 
merchandise.  Because  we  never 
required  suspension  of  liquidation  or 
the  posting  of  cash  deposits  or  bonds  for 
entries  of  merchandise  from  J-D 
Marketing,  Inc.,  no  such  step  is 
necessary.  For  Red  Zoo  Marketing,  as 
indicated  in  the  Final  Determination,  67 
FR  at  8785,  because  its  estimated 
weighted-average  final  dimiping  margin 
was  de  minimis,  we  directed  Customs  to 
terminate  suspension  of  liquidation  of 
entries  of  merchandise  from  Red  Zoo 
Marketing  that  were  produced  by  the 
companies  that  supplied  Red  Zoo 
Marketing  during  the  POI  and  refund  all 
bonds  and  cash  deposits  posted  on  such 
subject  merchandise  exported  by  Red 
Zoo  Marketing. 

These  suspension-of-liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

Intemational  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
Intemational  Trade  Commission  of  our 
amended  final  determination. 

This  determination  is  issued  and 
published  in  accordance  with  section 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  March  27,  2002. 
Faryar  Shirzad,  ^ 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  02-7956  Filed  4-1-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Intematkxtal  Trade  Administration 


[A-507-502] 

Certain  In-Shell  Raw  Pistachios  From 
Iran:  Extension  of  Time  Umit  for 
Preliminary  Results  of  Antidumping 
New  Shipper  Review 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  antidumping 
new  shipper  review. 

EFFECTIVE  DATE:  April  2.  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dena  Aliadinov  at  (202)  482-3362,  or 
Donna  Kinsella  at  (202)  482-0194, 
Import  Administration,  Intemational 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Ave,  NW..  Washington,  DC 
20230. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Time  Limits 

Section  751(a)(2)(B)(iv)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act), 
requires  the  Department  of  Commerce 
("the  Department")  to  make  a 
preliminary  determination  within  180 
days  after  the  date  on  which  the  new 
shipper  review  is  initiated,  and  a  final 
determination  within  90  days  after  the 
date  the  preliminary  determination  is 
issued.  However,  if  the  case  is 
extraordinarily  complicated,  section 
751(a)(2)(B)(iv)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  determination  to  a 
maximiun  of  300  days  and  for  the  final 
determination  to  150  days  after  the  date 
the  preliminary  determination  is  issued. 

Background 

On  October  2,  2001  the  Department 
initiated  a  new  shipper  review  of  the 
antidimiping  duty  order  on  in-shell 
pistachios  from  Iran.  See  Certain  In- 
Shell  Pistachios  From  Iran:  Initiation  of 
New  Shipper  Review,  66  FR  51638 
(October  10,  2001).  This  order  covers 
raw  in-shell  pistachios  and  specifically 
excludes  roasted  in-shell  pistachios.  See 
Certain  In-Shell  Pistachios  From  Iran; 
Clarification  of  Scope  in  Antidumping 
Duty  Investigation,  51  FR  23254  (Jime 
26, 1986).  The  period  of  review  (POR) 
is  July  1.  2000  through  June  30,  2001. 
The  preliminary  results  are  currently 
due  on  April  1,2002. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

The  instant  review  involves  several 
complex  issues  that  necessitate  a  greater 
amount  of  time  in  order  to  preliminarily 
complete  this  review,  including  Iran's 
dual  exchange  rate  system,  the 
classification  of  U.S.  sales  (EP  vs.  CEP), 
and  the  appropriate  basis  for  normal 
value.  Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  resvdts  to  300  days, 
which  is  July  29,  2002,  pursuant  to 
751(a)(2)(B)(iv)  of  the  Act.  The  final 
results  will  continue  to  be  90  days  after 
the  date  the  preliminary  results  are 
issued. 

This  extension  of  the  time  limit  is  in 
accordance  with  section  751(a)(2)(B)(iv) 
of  the  Act  and  19  CFR  351.214(i)(2). 
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Dated:  March  26,  2002. 
foseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 

Administration,  Group  III. 

[FR  Doc.  02-7851  Filed  4-1-02;  8:45  am) 

MLUNQ  COOE  3S10-06-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-823] 

Sillcomanganese  from  India:  Notice  of 
nnal  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Final  Negative 
Critical  Circumstances  Determination 

agency:  Import  Administration, 
Intemational  Trade  Administration, 
U.S.  Department  of  Conmierce. 
EFFECTIVE  DATE:  April  2,  2002. 
FOR  FURTHER  INF0RMATK)N  CONTACT: 
Javier  Barrientos  for  Nava  Bharat  Ferro 
Alloys  Ltd.  at  (202)  482-2243  and  Mark 
Hoadley  or  Brett  Royce  for  Universal 
Ferro  &  Allied  Chemicals,  Ltd.  at  (202) 
482-0666  or  (202) 482-4106, 
respectively;  Office  of  Antidimiping  and 
Coimtervailing  Duty  Enforcement  Vn, 
Import  Administration,  Intemational 
lYade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230. 

Final  Determination 

We  determine  that  sillcomanganese 
from  India  is  being  sold,  or  is  likely  to 
be  sold,  in  the  United  States  at  less  than 
fair  value  (LTFV),  as  provided  in  section 
735  of  the  Tariff  Act  of  1930,  as 
amended.  On  November  9,  2001,  the 
Department  published  its  preliminary 
determination  of  sales  at  less  than  fair 
value  of  silicomanganese  from  India. 
See  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Silicomanganese  from  India,  66  FR 
56644  (November  9,  2001).  Based  on  the 
results  of  verification  and  our  analysis 
of  the  comments  received,  we  have 
made  changes  to  the  margin 
calculations.  The  final  weighted- 
average  dumping  margins  of  sales  at 
LTFV  are  shown  in  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statue 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act. 
In  addition,  unless  otherwise  iddicated. 


all  citations  to  the  Department  of 
Commerce  (Department)  regiilations  are 
to  the  regulations  at  19  CFR  part  351 
(April  2001). 

Background  ^ 

This  investigation  covers  two 
producers/exporters:  Nava  Bharat  Ferro 
Alloys,  Ltd.(Nava  Bharat)  and  Universal 
Ferro  and  Allied  Chemicals,  Ltd. 
(Universal).  We  published  in  the 
Federal  Register  the  preliminary 
determination  of  critical  circumstances 
in  this  investigation  on  October  19, 
2001.  See  Notice  of  Preliminary 
Determination  of  Critical 
Circumstances:  Silicomanganese  from 
India,  66  FR  53207  (October  19,  2001) 
(Prelimineuy  Determination  of  Critical 
Circumstances).  We  subsequently 
published  in  the  Federal  Register  the 
preliminary  determination  in  this 
investigation  on  November  9,  2001.  See 
Notice  of  Preliaunary  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Silicomanganese  from  India,  66  FR 
56644  (November  9,  2001)  [Preliminary 
Determirtation). 

On  November  20,  2001,  Universal 
requested  that  the  Department  postpone 
its  final  determination  until  not  later 
than  135  days  after  the  date  of  the 
publication  of  the  preliminary 
determination  in  the  Federal  Register 
and  requested  an  extension  of  the 
provisional  measures.  On  December  7, 
2001,  we  extended  the  final 
determination  until  no  later  than  135. 
days  after  the  publication  of  the 
preliminary  determination  in  the 
Federal  Register.  See  Notice  of 
Postponement  of  Final  Antidumping 
Duty  Determination:  Silicomanganese 
from  Kazakhstan  and  India,  66  FR 
63522  (December  7,  2001). 

The  Department  verified  sections  A- 
D  of  Universal's  questionnaire 
responses,  frt)m  January  7,  2002  through 
January  16,  2002,  at  Universal's 
headquarters  in  Mumbai,  India  and  at 
its  production  facility  in  Tiunsar,  India. 
See  Sales  and  Cost  Verification  Report 
for  Universal  Ferro  &■  Allied  Chemicals 
Ltd.,  in  the  Antidumping  Duty 
Investigation  of  Silicomanganese  favm 
India,  from  Abdelali  Elouaradia  and 
Brett  Royce,  Case  Analysts,  through 
Sally  C.  Gannon,  Program  Manager,  to 
The  File  (February  14,  2002).  The 
Department  also  verified  sections  A-D 
of  the  questionnaire  responses  of  Nava 
Bharat  in  Hyderabad,  India  and  at  its 
production  facility  in  Paloncha,  India 
from  January  11,  2002  through  January 
18,  2002.  See  Verification  of  Sales  in  the 
Antidumping  Investigation  of 
Silicomanganese  from  India:  Nava 
Bharat  Ferro  Alloys,  Ltd.  (Nava  Bharat), 
irom.  Elfi  Blum  and  Javier  Barrientos, 


Case  Analysts,  through  Sally  Gannon. 
Program  Manager,  for  The  File 
(February  20,  2002);  see  also 
Verification  of  Cost  in  the  Antidumping 
Investigation  of  Silicomanganese  from 
India:  Nava  Bharat  Ferro  Alloys,  Ltd. 
(Nava  Bharat),  from  Elfi  Blum  and 
Javier  Barrientos,  Case  Analysts, 
through  Sally  Gaiuion,  Program 
Manager,  for  The  File  (February  22, 
2002).  Public  versions  of  these,  and  all 
other  Department  memoranda  referred 
to  herein,  are  on  file  in  the  Central 
Records  Unit,  Room  B-099,  of  the  main 
Commerce  Building. 

On  December  1 1 ,  2001 ,  the 
petitioners,  Eramet  Marietta  Inc. 
("Eramet"),  and  the  Paper,  Allied- 
Industrial,  Chemical  and  Energy 
Workers  Intemational  Union,  Local  5- 
0639,  requested  a  public  hearing.  On 
February  25,  2002,  we  received  Nava 
Bharat's  case  brief.  On  Febmary  26, 
2002,  pursuant  to  an  extension 
requested  by  petitioners  and  granted  by 
the  Department,  we  received  case  briefs 
from  petitioners  and  Universal.  We 
received  rebuttal  briefs  bom  petitioners 
and  Universal  on  March  4,  2002  and, 
pursuant  to  an  extension  requested  by 
Nava  Bharat  and  granted  by  the 
Department,  from  Nava  Bharat  on  March 
6,  2002.  We  held  a  public  hearing  in  this 
investigation  on  March  7,  2002. 

Period  of  Investigation 

The  f>eriod  of  investigation  (POIJ  is     ' 
April  1.  2000  through  March  31,  2001, 

Critical  Circumstances 

In  the  Department's  Preliminary 
Determination  of  Critical 
Circumstances,  we  determined  that 
critical  cinnmistances  exist  for  imports 
of  silicomanganese  from  India  produced 
by  Universal  and  by  "All  Other" 
producers,  except  for  Nava  Bharat.  For 
Nava  Bharat,  we  preliminarily  foimd 
that  critical  circumstances  do  not  exist. 
For  this  final  determination,  we  have 
found  that  critical  circumstances  do  not 
exist  for  imports  of  silicomanganese 
from  India  produced  by  Universal,  Nava 
Bharat  or  any  other  producer  because 
one  of  the  required  criteria  for  finding 
critical  circumstances  has  not  been  met. 
For  a  discussion  of  interested  party 
comments,  and  the  Department's 
position,  on  this  issue,  see  the  Decision 
Memorandum. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the  Issues 
and  Decision  Memorandum  in  the  Final 
Affirmative  Antidumping  Duty 
Determination  on  Silicomanganese  from 
India,  from  Joseph  A.  Spetrini,  Deputy 
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Assistant  Secretary  for  AD/CVD 
Enforcement  HI.  to  Faryar  Shiraad. 
Assistant  Secretary  for  Import 
Administration,  dated  March  25,  2002 
[Decision  Memorandum),  which  is 
hereby  adopted  by  this  notice.  A  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded,  all  of 
which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  Room 
B-099  and  accessible  directly  on  the 
World  Wide  Web  at  Mrww.ia.ita.doc.gov. 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  all  forms,  sizes 
and  compositions  of  silicomanganese, 
except  low-carbon  silicomanganese, 
including  silicomanganese  briquettes, 
fines  and  slag.  Silicomanganese  is  a 
ferro  alloy  composed  principally  of 
manganese,  silicon  and  iron,  and 
normally  contains  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  is  sometimes  referred 
to  as  ferro  silicon  manganese. 
Silicomanganese  is  used  primarily  in 
steel  production  as  a  source  of  both 
silicon  and  manganese. 
Silicomanganese  generally  contains  by 
weight  not  less  than  4  percent  iron, 
more  than  30  percent  manganese,  more 
than  8  percent  silicon  and  not  more 
thap  3  percent  phosphorous. 
Silicomanganese  is  properly  classifiable 
under  subheading  7202.30.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Some 
silicomanganese  may  also  be  classified 
under  HTSUS  subheading  7202.99.5040. 
This  scope  covers  all  silicomanganese, 
regardless  of  its  tariff  classification. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  purposes,  our  written 
description  of  the  scope  remains 
dispositive. 

"nie  low-carbon  silicomanganese 
excluded  ft'om  this  scope  is  a  ferro  alloy 
with  the  following  chemical 
specifications:  minimum  55  percent 
manganese,  minimum  27  percent 
silicon,  minimum  4  percent  iron, 
maximum  0.10  percent  phosphorus, 
maximum  0.10  percent  carbon  and 
maximum  0.05  percent  sulfur.  Low- 
carbon  silicomanganese  is  used  in  the 
manufacture  of  stainless  steel  and 
special  carbon  steel  grades,  such  as 
motor  lamination  grade  steel,  reqmring 


a  very  low  carbon  content.  It  is 
sometimes  referred  to  as  ferro 
manganese-silicon.  Low-carbon 
silicomanganese  is  classifiable  under 
HTSUS  subheading  7202.99.5040. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
silicomanganese  from  India  were  made 
in  the  United  States  at  less  than  fair 
value,  we  compared  export  price  (EP)  to 
normal  value  (NV),  as  described  in  the 
"Export  Price  and  "Normal  Value" 
sections  of  the  Preliminary 
Determination.  In  accordance  with 
section  777(A)(d)(l)(A)(i)  of  the  Tariff 
Act,  we  calculated  weighted-average 
EPs  for  comparison  to  weighted-average 
NVs. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  comments 
received  and  findings  at  verification,  we 
have  made  certain  changes  in  the 
margin  calculations  for  the  final 
determination.  See  Decision 
Memorandum,  Final  Determination  in 
the  Antidumping  Duty  Investigation  on 
Silicomanganese  from  India:  Analysis  of 
Universal  Ferro  &  Allied  Chemicals  Ltd., 
ftt)m  Mark  Hoadley  and  Brett  Royce. 
through  Sally  Gannon,  for  The  File 
(March  25,  2002)  (Universal  Analysis 
Memorandum),  and  Final 
Determination  in  the  Antidumping  Duty 
Investigation  on  Silicomanganese  from 
India:  Analysis  ofNava  Bharat  Ferro 
Alloys  Ltd.,  bom  Javier  Barrientos, 
through  Sally  Gannon,  for  The  File 
(March  25,  2002)  (Nava  Bharat  Analysis 
Memorandum).  In  addition  to  the 
Decision  Memorandum,  public  versions 
of  the  Universal  Analysis  Memorandum 
and  Nava  Bharat  Analysis 
Memorandum  are  on  file  in  the  Central 
Records  Unit,  Room  B-099.  of  the  main 
Commerce  Building.  Specifically,  we 
made  the  following  changes. 

Regarding  Universal: 

1.  We  used  revised  sales  databases 
provided  by  Universal  reflecting  minor 
changes  in  sales  dates,  invoice  dates, 
credit  expenses,  gross  unit  prices,  and 
movement  expenses  based  on 
verification. 

2.  We  added  bank  charges  discovered  at 
verification  to  U.S.  credit  expenses. 

3.  We  changed  indirect  selling  expenses 
in  both  the  U.S.  and  home  markets  to 
reflect  information  discovered  at 
verification. 

4.  We  added  an  amoimt  to  total  raw 
materials  cost  for  the  value  of  slag  used 
in  production. 

5.  We  removed  the  quantity  of  recycled 
fines  from  the  production  quantity  used 
in  the  per  unit  cost  calciilation. 


6.  We  reduced  electricity  costs  by  an 
amount  found  to  have  been  forgiven  by 
the  electricity  authority. 

7.  We  removed  refunded  taxes  from  the 
cost  of  raw  materials. 

8.  We  offset  interest  expense  by  revenue 
earned  on  bank  accounts  (short-term 
interest  revenue). 

Regarding  Nava  Bharat: 

1.  We  changed  shipment  date  to  reflect 
factory  shipment  instead  of  port 
shipment. 

2.  We  recalculated  U.S.  imputed  credit 
and  inventory  carrying  costs  using  gross 
imit  price. 

3.  We  recalculated  credit  expense  for 
one  home  market  sale. 

4.  We  removed  the  quantity  of  generated 
fines  from  the  production  quantity  used 
in  the  per  unit  cost  calculation. 

5.  We  also  changed  the  cost  of 
electricity  by  using:  a)  using  a 
weighted-average  of  the  market  prices 
of  other  electricity  suppliers  as 
representative  of  the  market  price  of  the 
power  supplied  by  Nava  Bharat's 
affiUated  electricity  supplier  and  b)  the 
cost  of  production  of  Nava  Bharat's  self- 
produced  power. 

6.  We  subtracted  short-term  interest 
income  from  interest  expense  to  arrive 
at  the  interest  expense  ratio. 

7.  We  added  Nava  Bharat's  reported 
interest  revenue  to  home  market  g^oss 
xmit  price  for  the  final  determination. 

Use  of  Partial  Facts  Available 

Nava  Bharat 

In  accordance  with  section  776  of  the 
Act,  we  have  determined  that  the  use  of 
partial  facts  available  is  appropriate  for 
certain  portions  of  our  analysis  for  Nava 
Bharat.  We  used  partial  facts  available 
where,  despite  the  Department's 
repeated  requests,  essential  company- 
specific  information  needed  to  make 
certain  calculations  for  the  final 
determination  was  unavailable.  For  a 
discussion  of  our  determination  with 
respect  to  these  matters.  See  Decision 
Memorandum. 

Universal 

In  accordance  with  section  776  of  the 
Act,  we  have  determined  that  the  use  of 
partial  facts  available  is  appropriate  for 
certain  portions  of  our  analysis  for 
Universal.  We  used  partieil  facts 
available  where,  despite  the 
Department's  repeated  requests, 
essential  company-specific  information 
needed  to  make  certain  calculations  for 
the  final  determination  was  unavailable. 
For  a  discussion  of  our  determination 
with  respect  to  these  matters.  See 
Decision  Memorandum. 
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Continuation  of  Suspension  of 
Liquidation 


[Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  we  will  instruct  the  U.S.  Customs 
Service  (Customs)  to  continue  to 
suspend  liquidation  of  all  entries  of 
silicomanganese  from  India  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  November 
9.  2001  (the  date  of  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register).  For  Universal  and  "all 
others,"  we  will  instruct  Customs  to 


terminate  the  retroactive  suspension  of 
liquidation,  between  August  11.  2001 
(90  days  prior  to  the  date  of  publication 
of  the  Preliminary  Determination  in  the 
Federal  Register)  and  November  8,  2001. 
which  was  instituted  upon  publication 
of  the  Preliminary  Determination  in  the 
Federal  Register  due  to  the  preliminary 
affirmative  critical  circiunstances 
finding.  Customs  shall  also  release  any 
bond  or  other  security,  and  refund  any 
cash  deposit  required,  under  section 
733(d)(1)(B)  of  the  Act  with  respect  to 
entries  of  the  merchandise  the 


liquidation  of  which  was  suspended 
retroactively  imder  section  733(e)(2). 
Customs  shall  continue  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  estimated  amount  by  which  the 
normal  value  exceeds  the  U.S.  price  as 
shown  below.  The  suspension  of 
liquidation  instructions  will  remain  in 
effect  imtil  further  notice.  We  determine 
that  the  following  weighted-average 
percentage  dumping  margins  exist  for 
the  period  April  1,  2000  through  March 
31, 2001:  - 

Average  Margin  Percentage 


Exporter/manufacturer 


Nava  Bharat  Ferro  Alloys,  Ltd 

Universal  Ferro  and  Allied  Chemicals,  Ltd. 
All  Others 


15.32% 
20.42% 
17.69% 


rrc  Notification 


In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Conmiission  (ITC)  of 
our  determination.  The  ITC  will 
determine,  within  45  days,  whether 
these  imports  are  materially  injuring,  or 
threatening  material  injury  to.  an 
industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  will  be  refunded  or 
canceled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  duty  order 
directing  Customs  officials  to  assess 
antidiunping  duties  on  all  imports  on 
the  subject  merchandise  entered,  or 
withdrav«m  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

i  This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return  or  destruction  of 
APO  materials,  or  conversion  to  judicial 
protective  order,  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 


Dated:  March  25,  2002 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  I  — Issues  in  Decision 
Memorandum 

Regarding  Universal  Ferro  &  Allied 
Chemicals  Ltd.  (Universal): 

1.  Critical  Ciroimstances 

2.  Clerical  Errors  in  the  Verification 
Report 

3.  Use  of  Revised  Home  Market  Sales 

4.  Use  of  Revised  Indirect  Selling 
Expenses  Found  at  Verification 

5.  Cost  of  Slag 

6.  Cost  of  Recycled  Silicomanganese 
Fines 

7.  Inclusion  of  Losses  on  Inventory  in 
Raw  Materials  Costs 

8.  Slag  Handling  Expenses 

9.  Disputed  Electricity  Charges 

10.  Refundable  Tax  Payments 

11.  Excise  Duties  on  Closing  Stock 

12.  Depreciation  on  Closed  Furnaces 
and  Fiunaces  Not  Used  to  Produce 
Subject  Merchandise 

13.  Use  of  Revalued  Depreciation  Costs 

14.  Calculation  of  General  and 
Administrative  Expenses 

15.  Offsetting  Interest  Expense  by 
Interest  Revenue 

16.  Severance  Payments  to  Former 
Employees 

Regarding  Nava  Bharat  Ferro  Alloys  Ltd. 
(Nava  Bharat): 

17.  Duty  Drawback 

18.  Imputed  Credit  Expense  (Home 
Market) 

19.  Imputed  Credit  Expense  (U.S.  Sales) 

20.  Tolling  Raw  Materials 

21.  Cost  of  Recycled  Silicomanganese 
Fines 

22.  Cost  of  Power 

23.  Fixed  Plant  Overhead 

24.  Calculation  of  General  & 
Administrative  Expenses 


25.  Calculation  of  Net  Interest  Expense 

26.  Interest  Revenue 

IFR  Doc.  02-7952  Filed  4-1-02;  8:45  am] 

BILUNG  CODE  3510-OS-S 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-307-820] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value; 
Silicomanganese  from  Venezuela. 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
DATES:  April  2,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  FOR 
FURTHER  INFORMATION  CONTACT: 
Deborah  Scott  at  (202)  482-2657  or      - 
Robert  James  at  (202)  482-0649;  AD/ 
CVD  Enforcement,  Group  HI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

The  Department  of  Commerce  is 
conducting  an  antidumping  duty 
investigation  of  silicomanganese  from 
Venezuela.  We  determine  that 
silicomanganese  from  Venezuela  is 
being  sold,  or  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended.  On 
November  9,  2001,  the  Department 
published  its  preliminary  determination 
of  sales  at  less  than  fair  value  of 
silicomanganese  trom  Venezuela.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value; 
Silicomanganese  from  Venezuela.  66  FR 
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56635  (November  9.  2001).  Based  on  the 
results  of  verification  and  our  analysis 
of  the  comments  received,  we  have 
made  changes  to  the  margin 
calculations.  The  final  weighted-average 
dumping  margins  of  sales  at  LTFV  are 
shown  in  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act)  are  references 
to  the  provisions  effective  January  1, 
1995.  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Rounds  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  to  19  CFR  Part  351  (2001). 

Case  History 

Since  the  publication  of  the 
preliminary  determination  in  this 
investigation,  the  following  events  have 
occurred: 

From  November  28  through  December 
•9,  2001,  we  conducted  a  verification  of 
the  sales  and  cost  questionnaire 
responses  and  supplemental 
questionnaire  responses  submitted  by 
Homos  Electricos  de  Venezuela,  S.A. 
(Hevensa).  We  issued  the  cost 
verification  report  for  Hevensa  on 
January  29,  2002,  and  the  sales 
verification  report  on  January  31,  2002. 

Although  the  deadline  for  this 
determination  was  originally  January 
23,  2002.  on  December  28,  2001  we 
published  in  the  Federal  Register  our 
notice  of  the  extension  of  time  limits 
(see  66  FR  67185).  This  extension 
established  the  deadline  for  this  final 
determination  as  March  25,  2002. 

On  February  14,  2002.  we  received 
case  briefs  from  respondent  and  Eramet 
Marietta,  Inc.  and  the  Paper,  Allied- 
Industrial,  Chemical  and  Energy 
Workers  International  Union,  Local  5- 
0639  (collectively,  the  petitioners).  On 
February  19,  2002.  we  received  rebuttal 
briefs  from  respondent  and  petitioners. 
On  March  12,  2002,  we  held  a  public 
hearing  in  response  to  a  request  from 
the  petitioners. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
April  1,  2000  through  March  31,  2001. 
This  period  corresponds  to  the  four 
most  recent  fiscal  quarters  prior  to  the 
month  of  the  fihng  of  the  petition  (i.e., 
April  2001).  in  accordance  with  section 
19  CFR  351.204(b)(1)  of  our  regulations. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  all  forms,  sizes 


and  compositions  of  silicomanganese, 
except  low-carbon  silicomanganese, 
including  silicomanganese  briquettes, 
fines  and  slag.  Silicomanganese  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon  and  iron,  and 
normally  contains  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  is  sometimes  referred 
to  as  ferrosilicon  manganese. 
Silicomanganese  is  used  primarily  in 
steel  production  as  a  source  of  both 
silicon  and  manganese. 
Silicomanganese  generally  contains  by 
weight  not  less  than  4  percent  iron, 
more  than  30  percent  manganese,  more 
than  8  percent  silicon  and  not  more 
than  3  percent  phosphorous. 
Silicomanganese  is  properly  classifiable 
under  subheading  7202.30.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Some 
silicomanganese  may  also  be  classified 
under  HTSUS  subheading  7202.99.5040. 
This  scope  covers  all  silicomanganese, 
regardless  of  its  tariff  classification. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  purposes,  our  written 
description  of  the  scope  remains 
dispositive.The  low-carbon 
silicomanganese  excluded  from  this 
scope  is  a  ferroalloy  with  the  following 
chemical  specifications:  minimum  55 
percent  manganese,  minimum  27 
percent  silicon,  minimum  4  percent 
iron,  maximum  0.10  percent 
phosphorus,  maximimi  0.10  percent 
carbon  and  maximum  0.05  percent 
sulfur.  Low-carbon  silicomanganese  is 
used  in  the  manufacture  of  stainless 
steel  and  special  carbon  steel  grades, 
such  as  motor  lamination  grade  steel, 
requiring  a  very  low  carbon  content.  It 
is  sometimes  referred  to  as 
ferromanganese-silicon.  Low-carbon 
silicomanganese  is  classifiable  under 
HTSUS  subheading  7202.99.5040. 

Facts  Available 

For  the  preliminary  determination,  we 
used  partial  facts  available  in 
accordance  with  section  776(a)(1)  of  the 
Tariff  Act  because  we  determined 
certain  information  was  not  available  on 
the  record.  Specifically,  in  its  original 
and  supplemental  questioimaire 
responses,  Hevensa  reported  that  it  was 
owned  by  three  holding  companies  who 
performed  certain  activities  on  its  behalf 
during  the  POI.  such  as  collection  of 
payments  from  customers  and  payments 
to  suppliers  of  inputs.  Thus,  we 
determined  it  was  necessary  to  include 
a  portion  of  the  parents'  financial  and 
general  and  adminstrative  (G&A) 
expenses  in  calculating  IffiVENSA's 
COP.  However,  despite  repeated 


requests.  Hevensa  did  not  provide  any 
financial  statements  or  other  relevant 
docimients  allowing  us  to  quantify  the 
G&A  and  financial  expenses  incurred  by 
the  three  holding  companies  in 
conducting  these  activities  on 
HEVENSA's  behalf.  Since  we  did  not 
have  the  information  necessary  to 
include  a  portion  of  the  parents' 
financial  and  G&A  expenses  in 
HEVENSA's  COP  in  making  our 
preliminary  determination,  we  found, 
pursuant  to  section  776(a)  of  the  Tariff 
Act,  it  was  appropriate  to  use  the  facts 
otherwise  «vailable  in  calculating  COP. 
Section  776(a)  of  the  Tariff  Act  provides 
that  the  Department  will,  subject  to 
section  782(d),  use  the  facts  otherwise 
available  in  reaching  a  determination  if 
"necessary  information  is  not  available 
on  the  record."  As  facts  available  for  the 
preliminary  determination,  we  used  the 
G&A  and  financial  expense  ratios 
contained  in  the  petition  for  Sideriirgica 
Venezolana  SIVENSA.  S.A.  (SIVENSA). 
a  Venezuelan  steel  producer,  to 
calculate  HEVENSA's  COP. 

At  verification,  we  determined  none 
of  the  three  holding  companies  engaged 
in  any  business  activities  on  Hevensa's 
behalf  during  the  POI.  For  information 
regarding  the  nature  of  the  three  holding 
companies,  see  "Verification  of  the 
Sales  Information  Submitted  by  Homos 
Electricos  de  Venezuela  (Hevensa)  in 
the  Investigation  of  Silicomanganese 
bom  Venezuela  (A-307-820)."  dated 
January  31.  2002,  at  3  through  5  and 
"Silicomanganese  from  Venezuela-COP/ 
CV  Verification  of  Homos  Electricos  de 
Venezuela."  dated  January  29,  2002.  at 
5  (Cost  Verification  Report).  Both 
documents  are  on  file  in  the  Central 
Records  Unit,  room  B-099.  of  the  main 
Department  building.  Additionally,  we 
found  Hevensa's  financial  statements 
fully  captured  the  financial  and  G&A 
expenses  incurred  by  Hevensa. 
Therefore,  we  have  not  found  it 
necessary  to  use  partial  facts  available 
for  financial  and  G&A  expenses  for  the 
final  determination.  However,  we  have 
not  used  Hevensa's  financial  and  G&A 
expense  ratios  as  reported,  but  rather 
have  revised  these  ratios  as  discussed  in 
the  "Issues  and  Decision  Memorandum" 
from  Joseph  A.  Spetrini,  Deputy 
Assistant  Secretary,  Group  HI.  hnport 
Administration,  to  Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration,  dated  March  25.  2002 
(Decision  Memorandum),  and  the 
Department's  Final  Determination 
Analysis  Memorandum,  dated  March 
25. 2002. 

Currency  Conversion 

We  made  ciurency  conversions  in 
accordance  with  section  773A  of  the 
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Tariff  Act  in  the  same  manner  as  in  the 
Preliminary  Determination. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  Decision  Memorandum,  dated 
March  25.  2002,  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded,  all  of  which 
are  in  the  Decision  Memorandiun.  is 
attached  to  this  notice  as  an  appendix. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  review  and 
the  corresponding  reconunendations  in 
this  public  memorandimi.  which  is  on 
file  in  the  Central  Records  Unit,  room  B- 
099,  of  the  main  Department  building. 
In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandimi  are  identical  in  content. 


Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations: 

•  We  have  revised  the  G&A  expense 
ratio  to  include  three  expenses  that  were 
excluded  from  Hevensa's  original 
calculation  of  G&A.  Id.  at  Comment  2. 

•  We  have  revised  the  date  of  payment 
for  certain  of  Hevensa's  U.S.  sales,  and 
thus  have  recalculated  imputed  credit 
expenses  for  those  sales.  Id.  at  Comment 
5. 

•  We  have  applied  the  corrections 
reported  at  the  opening  day  of  the 
Hevensa  sales  verification,  and 
amended  the  indirect  selling  expense 
ratio  (INDIRSH)  and  financial  expense 
ratio  (INTEX)  pursuant  to  our  findings 
at  verification. 

These  changes  are  discussed  in  the 
relevant  sections  of  the  Decision 
Memorandum,  accessible  in  room  B-099 
and  on  the  Web  at  http://ia.ita.doc.gov. 


Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Tariff  Act,  we  are 
directing  the  Customs  Service  to 
continue  to  suspend  all  entries  of 
silicomanganese  from  Venezuela  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consimiption  on  or  after 
November  9,  2001 ,  the  date  of 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
The  Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amoimt  by  which  the  NV  exceeds  the 
EP,  as  incUcated  in  the  chart  below. 
These  suspension-of-liquidation 
instructions  will  remain  in  effect  until 
further  notice.  The  weighted-average 
duimping  margins  for  this  LTFV 
proceeding  are  as  follows: 
Weighted-Average  Margin  Percentage 


Exporter/Manufacturer 


Homos  Electricos  de  Venezuela,  S.A. 
All  Others 


rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Tariff  Act,  we  have  notified  the 
Intemational  Trade  Commission  (ITC)  of 
our  final  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to.  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled,  ff 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return  or  destruction  of 
APO  materials,  or  conversion  to  judicial 
protective  order,  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

I  This  determination  is  issued  and 
published  pursuant  to  sections  735(d) 
and  777(i)(l)  of  the  Tariff  Act. 


Dated:  March  25,  2002 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  Issues  in  Decision 
Memorandum 

Cost  of  Production 

Conunent  1.  Inflation 

Comment  2:  G&A  Expenses 

Comment  3:  Interest  Expenses  on 

Shareholder  Loans 

Comment  4:  Transformer  Failures 

Adjustments  to  United  States  Price 

Comment  5:  Date  of  Payment  Used  to 
Calculate  Credit  Expenses 

Comment  6:  Duty  Drawback 

Adjustments  to  Normal  Value 

Comment  7:  Home  Market  Credit 
Expenses  Miscellaneous  Issues 

Comment  8:  Level  of  Trade 

Conunent  9:  Date  of  Sale 

(FR  Doc.  02-7953  Filed  4-1-02;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Administration 

[A-834-807] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value: 
Silicomanganese  From  Kazakhstan 

agency:  Import  Administration, 
Intemational  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  determination  in 
the  less  than  fair  value  investigation  of 
silicomanganese  from  Kazakhstan. 

summary:  We  determine  that 
silicomanganese  from  Kazakhstan  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  On 
November  9,  2001,  the  Department  of 
Commerce  published  a  notice  of 
preliminary  determination  of  sales  at 
less  than  fair  value  in  the  investigation 
of  silicomanganese  &t>m  Kazakhstan.  • 
See  Notice  of  Preliminary  Determination 
of  Sales  at  Not  Less  Than  Fair  Value: 
Silicomanganese  from  Kazakhstan,  66 
FR  56639,  November  9.  2001) 
["Preliminary  Detennination").  This 
investigation  covers  one  manufacturer 
and  one  exporter  of  the  subject 
merchandise.  The  period  of  ^ 

investigation  ("POI")  is  October  1,  2000 
through  March  31,  2001. 
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Based  upon  our  verification  of  the 
data  and  analysis  of  the  comments 
received,  we  have  made  changes  in  the 
margin  calculations.  Therefore,  the  final 
determination  of  this  investigation 
differs  from  the  preliminary 
determination.  The  final  weighted- 
average  dumping  margin  is  listed  below 
in  the  section  titled  "Continuation  of 
Suspension  of  Liquidation." 
EFFECTIVE  DATE:  April  2.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Kemp,  Brandon  Farlander  and  Cheryl 
Werner,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-4037,  (202)  482-0182,  and  (202) 
482-2667  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("Act"),  are  references  to  tlie 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendiments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2000). 

Background 

This  investigation  was  initiated  on 
April  26.  2001.  See  Notice  of  Initiation 
of  Antidumping  Duty  Investigations: 
Silicomanganese  From  Kazakhstan, 
India  and  Venezuela.  66  FR  22209  (May 
3,  2001)  ["Notice  of  Initiation"). 

On  May  17,  2001,  Eramet  Marietta 
Inc.  and  The  Paper,  Allied  Industry, 
Chemical  and  Energy  Workers 
International  Union,  Local  5-0639, 
("petitioners")  proposed  an  amendment 
to  the  scope.  On  July  13,  2001,  we 
excluded  low-carbon  silicomanganese 
from  the  scope  of  these  investigations. 
See  Decision  Memorandum  from 
Barbara  Tillman,  Richard  Weible,  and 
Edward  Yang  to  Joseph  Spetrini,  dated 
July  13,  2001. 

On  October  23.  2001,  the  Department 
requested  further  financial  information 
and  documentation  regarding  certain 
sales  from  Alloy  2000  through  Considar 
to  customers  in  the  U.S.  market  in  a 
supplemental  questionnaire  to 
Kazchrome,  Alloy  2000,  and  Considar. 
On  October  29,  2001,  the  Department 
modified  its  request  for  financial 
information  and  documentation 
regarding  certain  sales  from  Alloy  2000 
through  Considar  to  customers  in  the 
U.S.  market  in  another  supplemental 
questionnaire  to  Kazchrome.  Alloy 
2000,  and  Considar. 

On  November  9,  2001.  the  Department 
published  a  notice  of  preliminary 


determination  of  sales  at  less  than  fair 
value  ("LTFV")  in  the  investigation  of 
silicomanganese  from  Kazakhstan.  See 
Preliminary  Determination. 

On  November  16,  2001,  Kazchrome, 
Alloy  2000,  and  Considar  submitted  a 
response  to  the  Department's  modified 
October  29,  2001.  request  of  the  October 
23,  2001,  supplemental  questionnaire. 
On  November  19,  2001,  the  Government 
of  the  Republic  of  Kazakhstan  ("GOK") 
submitted  a  timely  request  for 
negotiation  of  a  suspension  agreement. 
On  December  6,  2001,  the  Department 
requested  a  revised  Section  C  database 
which  reports  all  sales  of  subject 
merchandise  diuing  the  POI  based  on 
the  sale  invoice  date  as  the  date  of  sale 
rather  than  the  sale  contract  date  and 
further  information  concerning 
Kazchrome.  Alloy  2000,  and  Considar's 
November  16,  2001,  response  on 
reconciliation  of  Considar's  expenses 
with  Alloy  2000. 

On  December  7,  2001,  the  Department 
published  a  notice  of  postponement  of 
the  final  determination  in  the 
investigation,  as  well  as  an  extension  of 
provisional  measures  from  a  four  month 
period  to  a  period  not  to  exceed  six 
months.  See  Postponement  of  Final 
Determination  for  Antidumping  Duty 
Investigation:  Silicomanganese  from 
Kazakhstan  and  India,  66  FR  63522 
(December?,  2001). 

We  invited  the  public  to  comment  on 
the  GOK's  request  that  Kazakhstan  be 
treated  as  a  market  economy  country. 
On  December  10,  2001,  the  Department 
received  comments  on  Kazakhstan's 
market  economy  request. 

On  December  11.  2001.  petitioners 
submitted  a  request  for  a  hearing  and  a 
request  for  an  extension  of  the  time 
period  for  requesting  the  hearing.  On 
December  19.  2001,  petitioners 
submitted  additional  surrogate  coimtry 
factor  values  piusuant  to  19  CFR 
351.301  {c)(3)(i).  On  December  20,  2001, 
Kazchrome.  Alloy  2000,  and  Considar 
submitted  an  unsolicited  Section  B 
questionnaire  response.  On  December 
21.  2001,  petitioners  requested  the 
Department  return  Kazchrome 's.  Alloy 
20OO's  and  Considar's  December  20, 
2001  unsolicited  Section  B 
questionnaire  response.  On  December 
21.  2001,  Kazchrome.  Alloy  2000,  and 
Considar  submitted  a  revised  Section  C 
database  in  response  to  the 
Department's  December  6,  2001 
supplemental  questionnaire.  On 
December  26,  2001,  Kazchrome,  Alloy 
2000,  and  Considar  submitted  a 
response  to  the  Department's  December 
6.  2001  supplemental  questionnaire.  On 
January  9.  2002,  petitioners  requested 
an  extension  of  the  deadline  for  alleging 
sales  below  cost  if  the  Department 


determines  to  accept  Kazchrome's, 
Alloy  2000's,  and  Considar's  December 
20,  2001  unsolicited  Section  B 
questionnaire  response. 

On  January  9,  2002.  through  January 
11,  2002,  the  Department  conducted  a 
sales  and  factors  of  production 
verification  of  Kazchrome.  See 
Verification  of  Sales  and  Factors  of 
Production  for  Transnational  Co. 
Kazchrome  and  Aksu  Ferroalloy  Plant 
(February  22.  2002)  ("Kazchrome 
Verification  Report").  On  January  14, 
2002,  through  January  15,  2002,  the 
Department  conducted  a  sales 
verification  of  Alloy  2000.  See 
Verification  of  Sales  and  Factors  of 
Production  for  Alloy  2000  S.A. 
(February  22.  2002)  ("Alloy  Verification 
Report"). 

On  January  24,  2002.  the  Department 
received  rebuttal  comments  concerning 
Kazakhstan's  market  economy  request. 

On  February  13.  2002.  through 
February  15,  2002,  the  Department 
conducted  a  sales  verification  of 
Considar.  See  Verification  of  U.S.  Sales 
for  Considar  Inc.  (February  22.  2002) 
("Considar  Verification  Report"). 

On  March  7.  2002.  the  Department 
requested  that  the  petitioners  support 
surrogate  values  they  had  submitted  on 
December  19,  2001,  for  factory 
overhead,  selling,  general  and 
administrative  and  financial  ratios  they 
had  submitted  for  Sinai  Manganese,  an 
Egyptian  ferroalloys  producer.  On 
March  11,  petitioners  submitted  a  copy 
of  an  original  financial  statement  for 
updated  sxurogate  value  information, 
with  some  English  translation.  On 
March  12,  respondents  submitted 
comments  rebutting  this  surrogate  value 
information. 

We  invited  parties  to  comment  on  our 
Preliminary  Determination.  On  March  4, 
2002,  petitioners  and  Kazchrome.  Alloy 
2000,  and  Considar  submitted  case 
briefs  with  respect  to  the  sales  and 
fectors  of  production  verification  and 
the  Department's  Preliminary 
Determination.  Petitioners  and 
Kazchrome,  Alloy  2000,  and  Considar 
submitted  their  rebuttal  briefs  on  March 
11,  2002  with  respect  to  the  sales  and 
factors  of  production  verification  and 
the  Department's  Preliminary 
Determination.  On  March  13.  2002.  the 
Department  held  a  public  hearing  in 
accordance  with  19  CFR  351.310(d)(1). 
Representatives  for  petitioners  and 
Kazchrome.  Alloy  2000.  and  Considar. 
were  present.  All  parties  present  were 
allowed  an  opportunity  to  make 
affirmative  presentations  only  on 
arguments  included  in  that  party's  case 
briefs  and  were  also  allowed  to  make 
rebuttal  presentations  only  on 
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arguments  included  in  that  party's 
rebuttal  brief. 

The  Department  has  conducted  and 
completed  the  investigation  in 
accordance  with  section  735  of  the  Act. 

Scope  of  Investigation 

For  piuposes  of  this  investigation,  the 
products  covered  are  all  forms,  sizes 
and  compositions  of  silicomanganese, 
except  low-carbon  silicomanganese, 
including  silicomanganese  briquettes, 
fines  and  slag.  Silicomanganese  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon  and  iron,  and 
normally  contains  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  is  sometimes  referred 
to  as  ferrosilicon  manganese. 
Silicomanganese  is  used  primarily  in 
steel  production  as  a  source  of  both 
silicon  and  manganese. 
Silicomanganese  generally  contains  by 
weight  not  less  than  4  percent  iron, 
more  than  30  percent  manganese,  more 
than  8  percent  silicon  and  not  more 
than  3  percent  phosphorous. 
Silicomanganese  is  properly  classifiable 
under  subheading  7202.30.0000  of  the 
Harmonized  Tariff  SchediUe  of  the 
United  States  (HTSUS).  Some 
silicomanganese  may  also  be  classified 
under  HTSUS  subheading  7202.99.5040. 
This  scope  covers  all  silicomanganese, 
regardless  of  its  tariff  classification. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  piuposes,  our  written 
description  of  the  scope  remains 
dispositive. 

The  low-carbon  silicomanganese 
excluded  from  this  scope  is  a  ferroalloy 
with  the  following  chemical 
specifications:  minimum  55  percent 
manganese,  td'"'"'""'  27  percent 
silicon,  minimum  4  percent  iron, 
maximum  0.10  percent  phosphorus, 
maximum  0.10  percent  carbon  and 
maximum  0.05  percent  sulfur.  Low- 
carbon  silicomanganese  is  used  in  the 
manufactiue  of  stainless  steel  and 
special  carbon  steel  grades,  such  as 
motor  lamination  grade  steel,  requiring 
a  very  low  carbon  content.  It  is 
sometimes  referred  to  as 
ferromanganese-silicon.  Low-carbon 
silicomanganese  is  classifiable  under 
HTSUS  subheading  7202.99.5040. 

Analysis  of  Comments  Received 

AH  issues  raised  in  the  case  and 
rebuttal  briefs  to  this  investigation  are 
addressed  in  the  Issues  and  Decision 
Memorandum  from  Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary,  to  Faryar 
Shirzad,  Assistant  Secretary  (March  25, 
2002)  {"Decision  Memo"),  which  is 
hereby  adopted  by  this  notice.  A  list  of 


the  issues  which  parties  have  raised  and 
to  which  we  have  responded,  and  other 
issues  addressed,  is  attached  to  this 
notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  the 
Decision  Memo,  a  public  memorandiun 
which  is  on  file  at  the  U.S.  Department 
of  Conunerce,  in  the  Central  Records 
Unit,  in  room  B-099.  In  addition,  a 
complete  version  of  the  Decision  Memo 
can  be  accessed  directly  on  the  Web  at 
http://ia.ita.doc.gov.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memo  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  oiu-  findings  at  verification, 
and  analysis  of  conunents  received,  we 
have  made  adjustments  to  the 
calculation  methodology  in  calculating 
the  final  dumping  margin  in  this 
proceeding.  See  Analysis  Memorandum 
for  Kazchrome,  Alloy  2000,  and 
Considar  (March  25.  2002)  {"Analysis 
Memo"). 

Verification 

As  provided  in  section  782  (i)  of  the 
Act,  we  verified  the  information 
submitted  by  Kazchrome,  Alloy  2000, 
and  Considar  for  use  in  oiu-  final   - 
determination.  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting  and 
production  records,  and  original  soiux:e 
documents  provided  by  the  Kazchrome, 
Alloy  2000,  and  Considar.  For  changes 
from  the  Preliminary  Determination  as  a 
result  of  verification,  see  Analysis 
Memo. 

Use  of  Partial  Facts  AvailaUe 

In  accordance  with  section  776  of  the 
Act,  we  have  determined  that  the  use  of 
partial  facts  available  is  appropriate  for 
certain  portions  of  our  analysis  of 
Kazchrome.  Alloy  2000.  and  Considar. 
For  a  discussion  of  oiu'  determination 
with  respect  to  this  matter,  see  Analysis 
Memo. 

Nonmarket  Economy  Country 

As  of  the  date  of  initiation  of  this 
investigation,  Kazakhstan  was 
considered  a  non-market  economy 
(NME)  country.  On  June  28,  2001,  the 
Department  received  a  request  frtim 
respondent  requesting  that  the 
Department  revoke  Kazakhstan's  NME 
status  under  section  771(18)(A)  of  the 
Act.  On  July  5,  2001,  the  Department 
received  a  letter  from  the  GOK  also 
requesting  that  the  Department  revoke 
Kazsikhstan's  NME  status.  Consistent 
with  the  foctors  described  in  section 
771(18)(B),  the  Department  considers 


the  extent  to  which  resources  are 
allocated  by  market  or  government, 
taking  into  account  currency  and  labor 
markets,  pricing,  and  production  and 
investnient  decisions. 

After  a  thorough  examination  of  all 
relevant  information  available  to  the 
Department,  we  have  revoked 
Kazakhstan's  NME  status  imder  section 
771(18)(A)  of  the  Act,  effective  October 
1,  2001.  See  Memorandum  from  George 
Smolik  to  Faryar  Shirzad:  Antidumping 
Duty  Investigation  of  Silicomanganese 
from  Kazakhstan — Request  for  Market 
Economy  Status  (March  25,  2002). 

Kazakhstan  today  has  a  fully 
convertible  currency  for  current  accoimt 
purposes,  and  exchange  rates  are  market 
based.  Legislation  on  wage  reforms  is 
well  advanced  in  Kazakhstan,  with 
workers  able  to  imionize  and  engage  in 
collective  bargaining,  negotiating  wages 
and  benefits;  further,  the  mobile  ■ 
workforce  is  free  to  pursue  new 
employment  opportimities.  Kazakhstan 
is  open  to  foreign  investment,  and 
investors  have  responded,  particularly 
into  the  oil,  gas,  and  metals  sectors.  The 
allocation  of  resource  decisions  in 
Kazakhstan  now  rests  with  the  private 
sector,  with  the  GOK  largely  limiting 
price  regulation  to  natiual  monopolies; 
the  state's  involvement  in  Kazakhstan's 
banking  system  is  now  limited  to  NBK 
supervision  of  commercial  banks; 
further,  recent  increases  in  bank  assets 
and  deposits,  and  bank  consolidation  all 
indicate  that  Kazakhstan's  banks  are 
behaving  as  financial  intermediaries.  In 
addition,  price  liberalization  is 
practically  completed  in  Kazakhstan. 

Kazakhstan  has  successfully 
privatized  most  of  its  economy, 
however,  it  has  not  advanced  as  far  as 
other  recently  graduated  market 
economies,  and  it  appears  to  have 
stalled  on  additional  privatization 
reforms.  Nevertheless,  Kazakhstan's  lack 
of  progress  under  this  factor  is  only  one 
of  several  price  indicators  in  the 
economy,  and  does  not  reflect  the 
country's  other  reforms. 

Nevertheless,  the  totality  of 
Kazakhstan's  reforms  in  liberalizing  its 
economy  demonstrate  that  it  has 
completed  the  transition  to  a  market 
economy.  Overall,  deregulation  and  a 
new  regulatory  fi^miework  for  the 
normal  operation  of  a  market  economy 
has  progressively  replaced  the  old 
system  of  regulation.  Based  on 
economic  reforms  reached  in 
Kazakhstan,  as  analyzed  under  section 
771{'18)(B)  of  the  Act,  the  Department 
finds  that  Kazakhstan  has  operated  as  a 
market-economy  coimtry  as  of  October 
1,  2001,  and  that  this  finding  be 
effective  for  all  current  and  future" 
administrative  proceedings. 
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Therefore,  because  the  POI  for  this 
investigation  precedes  the  effective  date 
of  market  economy  status,  this  final 
determination  is  based  on  information 
contained  in  the  non-market  economy 
questionnaire  responses  submitted  by 
respondents. 

Market  Oriented  Industry 

On  July  12,  2001,  Kazchrome 
requested  that  the  Department  make  a 
determination  that  the  sihcomanganese 
industry  in  Kazakhstan  operates  as  a 
market-oriented  industry  ("MOI").  For 
our  preliminary  determination,  the 
Department  found  that  we  were  not  able 
to  make  a  preliminary  determination  on 
the  MOI  claim  because  respondents  had 
not  yet  responded  to  our  supplemental 
questionnaire.  On  December  7,  2001, 
Kazchrome  sutaiitted  a  response  to  the 
Department's  November  1.  2001, 
supplemental  questionnaire. 

For  the  final  determination,  we  found 
Kazakhstan  to  be  a  market  economy 
country  effective  October  1,  2001. 
Because  Kazakhstan  will  now  be  treated 
as  a  market  economy  country  for  future 
proceedings,  it  is  not  necessary  to 
address  the  issue  of  whether  the 
silicomanganese  industry  operated  as  a 
MOI  in  thk  proceeding. 

Separate  Rates 

For  this  final  determination,  the 
Department  is  continuing  to  regard 
Kazchrome  as  not  eligible  to  receive  a 
separate  rate,  as  explained  in  the 
Preliminary  Determination,  because 
Kazchrome  states  that  it  has  no 
knowledge  of  the  destination  of  its 
merchandise  prior  to  its  sale  to  Alloy 
2000  and  we  did  not  find  information  to 
show  otherwise  during  the  course  of 
verification.  See  "Separate  Rates" 
section  of  our  Preliminaiy 
Detennination. 

Kazakhstan-Wide  Rate 

As  discussed  in  our  Preliminary 
Determination,  the  Kazakhstan-wide 
rate  will  be  the  calculated  margin  for 
Alloy  2000,  the  sole  exporter.  See 
"Kazakhstan-Wide  Rate"  section  of  our 
Preliminary  Determination.  There  has 
been  no  other  evidence  submitted  since 
the  Preliminary  Determination  to 
change  this  determination.  Accordingly, 
we  have  calculated  a  Kazakhstan-wide 
rate  for  this  investigation  based  on  the 
weighted-average  margin  determined  for 
Alloy  2000.  This  Kazakhstan-wide  rate 
applies  to  all  entries  of  subject 
merchandise. 

Suspension  Agreement 

On  November  19,  2001,  the  GOK 
submitted  a  proposal  for  a  suspension 
agreement  in  accordance  with  the 


Department's  regulations  at  19  CFR 
351.208.  On  February  22,  2001,  the 
Department  met  with  representatives  of 
the  GOK  to  discuss  the  GOK's  proposed 
suspension  agreement.  No  agreement 
was  concluded. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
silicomanganese  from  Kazakhstan  were 
made  in  the  United  States  at  LTFV,  we 
compared  constructed  export  price 
("CEP")  to  NV,  as  described  in  the 
"Constructed  Export  Price"  and 
"Normal  Value"  sections  of  the 
Preliminary  Determination.  In 
accordance  with  section 
777A{d){l)(A)(i)  of  the  Act.  we 
calculated  wei^ted-average  CEPs. 

Surrogate  Country 

For  piuposes  of  the  final 
detennination,  we  continue  to  find  that 
Egypt  remains  the  appropriate  primary 
surrogate  country  for  Kazakhstan.  For 
further  discussion  and  analysis 
regarding  the  surrogate  country 
selection  for  Kazakhstan,  see  the 
"Surrogate  Country"  section  of  our 
Preliminary  Determination. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  ("Customs") 
to  continue  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  Preliminary 
Determination  in  the  Federal  Register. 
We  will  instruct  Customs  to  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  NV  exceeds  the 
EP,  as  indicated  below.  These 
suspension  of  liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Fxporter/manufacturer 

Weighted- 

average 

margin 

(percent) 

Alloy  2000.  S.A 

Kazaktistan-Wide  

247.88 
247.88 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
affirmative  determination  of  sales  at 
LTFV.  As  our  final  determination  is 
affirmative,  the  ITC  vdll  determine 
within  45  days  after  oui  final 
determination  whether  imports  of 
silicomanganese  from  Kazakhstan  are 
materially  injuring,  or  threaten  material 
injiuy  to,  the  U.S.  industry.  If  the  ITC 
determines  that  material  injxuy,  or 
threat  of  material  injury  does  not  exist, 
the  proceeding  will  be  terminated  and 
all  securities  posted  will  be  refunded  or 
cancelled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  duty  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merchandise  entered  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

This  detomination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  March  25,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

APPENDIX  I 

A.  Market  Economy 
Comment  1:  Market  Economy 
Conunent  2:  Normal  Value 

B.  General  Issues: 

Comment  3:  Financials  Surrogate  Values 
Conunent  4:  Manganese  Ore  Surrogate 

Value 
Comment  5:  Rail  Freight  Surrogate  Value 

for  Russian  Portion 
Comment  6:  Indirect  Selling  Expenses 

C.  Verification  Issues: 

Comment  7:  Raw  Material  Losses  in  Usage 

Rates 
Comment  8:  Electricity  Usage  Rate 
Comment  9:  Raw  Materials  Transport 

Distances 
Comment  10:  Inland  Freight  Distance 
Conunent  11:  Ocean  Freight  Charges 
Comment  12:  Inventory  Carrying  Costs 
Comment  13:  U.S.  Insurance  Charges 
Comment  14:  U.S.  Sales  Database  errors 

[FR  Doc.  02-7954  Filed  4-1-02;  8:45  am) 
BILUNG  COOe  3S10-OS-P 


Disclosure 

The  Department  will  disclose 
calculations  performed,  within  five  days 
of  the  date  of  publication  of  this  notice, 
to  the  parties  in  this  investigation,  in 
accordance  with  section  351.224(b)  of 
the  Department's  regulations. 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-838] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain 
Softwood  Lumber  Products  from 
Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
DATES:  EFFECTIVE  DATE:  April  2, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riggle  or  Constance  Handley,  at 
(202) 482-0650  or  (202) 482-0631, 
respectively;  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW, 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amenchnents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (2001). 

Final  Determination 

We  determine  that  certain  softwood 
lumber  products  from  Canada  are  being 
sold,  or  are  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  October  31, 
2001.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Certain  Softwood 
Lumber  Products  From  Ckmada,  66  FR 
56062  (November  6,  2001).  Since  the 
publication  of  the  preliminary 
determination,  the  following  events 
have  occiured: 

In  December  2001  and  January  - 
February  2002,  the  Department  verified 
the  responses  submitted  by  the  six 
respondents  in  the  investigation: 
Abitibi-Consolidated  Inc.  (Abitibi); 
Canfor  Corporation  (Canfor);  Slocan 
Forest  Products  Ltd.  (Slocan);  Tembec 
Inc.  (Tembec);  West  Eraser  Timber  Co. 


Ltd.  (West  Eraser);  and  Weyerhaeuser 
Company  (Weyerhaeuser).  Verification 
reports  were  issued  in  January  and 
February  2002. 

On  February  12,  2002,  we  received 
case  briefs  from  the  petitioners^,  the  six 
respondents,  and  the  Ontario  Lumber 
Manufacturers  Association  (OLMA), 
Ontario  Forest  Industries  Association 
(OFIA),  Association  of  Consumers  for 
Affordable  Homes  (ACAH),  Bowater 
International,  the  Canadian  Maritimes 
Provinces,  the  British  Colimibia  Liunber 
Trade  Coimcil  (BCLTC),  Louisiana 
Pacific  Corporation  and  Idaho  Timber 
Corporation.  On  February  19,  2002,  we 
received  rebuttal  briefs  from  the 
petitioners,  respondents,  OLMA,  OFIA, 
BCLTC,  the  Government  of  Canada  and 
the  Government  of  Quebec.  We  held  a 
public  hearing  on  February  25,  2002. 

A  separate  briefing  schedule  dealing 
with  class  or  kind  of  merchandise  and 
other  scope  issues  was  established.  On 
March  15,  2002,  we  received  case  briefs 
from  the  petitioners,  respondents 
Abitibi,  Tembec  and  Weyerhaeuser,  as 
well  as  from  the  Government  of  Canada, 
the  Government  of  Quebec,  OFIA  and 
OLMA,  the  Quebec  Liunber 
Manufactiu^rs  Association,  the 
International  Sleep  Products 
Association,  Sinclar  Enterprises  Inc.,  the 
U.S.  Red  Cedar  Manufacturers 
Association,  Lindal  Cedar  Homes,  Fred 
Tebb  &  Sons,  and  the  Natural  Resources 
Defense  Council  pertaining  to  these 
issues.2  Rebuttal  briefs  on  these  topics 
were  submitted  by  the  petitioners, 
Tembec,  OFIA  and  OLMA  and  the 
QLMA  on  March  18,  2002.  A  public 
hearing  limited  to  issues  of  scope  and 
class  or  kind  of  merchandise  was  held 
on  March  19,  2002. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  softwood  limiber, 
flooring  and  siding  (softwood  lumber 
products).  Softwood  lumber  products 
include  all  products  classified  under 
headings  4407.1000,  4409.1010, 
4409.1090,  and  .4409.1020,  respectively, 
of  the  Harmonized 

Tariff  Schedule  of  the  United  States 
(HTSUS),  and  any  softwood  limiber, 
flooring  and  siding  described  below. 
These  softwood  lumber  products 
include: 

(1)  coniferous  wood,  sawn  or  chipped 
lengthwise,  sliced  or  peeled. 


'  The  petitioners  are  the  coalition  for  Fair  Lumber 
Imports  Executive  Committee:  the  United 
Brotherhood  of  Carpenters  and  Joiners;  and  the 
Paper.  Allied-Industrial,  Chemical  and  Energy 
Workers  International  Union. 

2  On  March  6,  2002,  Anderson  Wholesale  Inc.  and 
North  Pacific  Trading  filed  a  joint  case  brief  on 
scope  issues. 


whether  or  not  planed,  sanded  or 
finger-jointed,  of  a  thickness  exceeding 
six  millimeters; 

(2)  coniferous  wood  siding  (including 
strips  and  friezes  for  parquet  flooring, 
not  assembled)  continuously  shaped 
(tongued,  grooved,  rabbeted,  chamfered, 
V-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  or  faces, 
whether  or  not  planed,  sanded  or 
finger-jointed; 

(3)  other  coniferous  wood  (including 
strips  and  friezes  for  parquet  flooring, 
not  assembled)  continuously  shaped 
(tongued,  grooved,  rabbeted,  chamfered, 
V-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  or  faces 
(other  than  wood  mouldings  and  wood 
dowel  rods)  whether  or  not  planed, 
sanded  or  finger-jointed;  and 

(4)  coniferous  wood  flooring 
(including  strips  and  friezes  for  parquet 
flooring,  not  assembled)  continuously 
shaped  (tongued,  grooved,  rabbeted, 
chamfered,  V-jointed,  beaded,  molded, 
rounded  or  the  like)  along  any  of  its 
edges  or  faces,  whether  or  not  planed, 
sanded  or  finger-jointed. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  pmposes,  the  written 
description  of  the  merchandise  under 
investigation  is  dispositive. 

A  complete  description  of  the  scope 
of  this  investigation,  including  an 
itemized  list  of  all  product  exclusions, 
is  contained  in  the  Issues  and  Decision 
Memorandum  accompanying  this 
notice. 

Period  of  Investigation 

The  period  of  investigation  is  April  1, 
2000,  through  March  31,  2001.  This 
period  corresponds  to  the  foiu'  most 
recent  fiscal  quarters  prior  to  the  month 
of  the  filing  of  the  petition  (i.e.,  April 
2001). 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  verification  of  the 
cost  and  sales  information  submitted  by 
the  six  respondents.  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting  and 
production  records,  and  original  source 
documents  provided  by  the  respondent. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation,  as  well  as  certain  other 
findings  by  the  Department  which  are 
summarized  in  this  notice,  are 
addressed  in  the  "Issues  and  Decision 
Memorandum  for  the  Final 
Determination  in  the  Antidiunping  Duty 
Investigation  of  Certain  Softwood 
Lumber  Products  from  Canada" 
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(Decision  Memorandum),  from  Bernard 
Carreau,  Deputy  Assistant  Secretary, 
Import  Adininistration,  to  Faryar 
Shirzad,  Assistant  Secretary  for  Import 
Administration,  dated  March  21.  2002, 
which  is  hereby  adopted  by  this  notice. 
A  list  of  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  tWs  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  Room  B-099 
of  the  main  Department  building  and  on 
the  Web  at:  http://ia.ita.doc.gov/.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandxun  are  identical  in 
content. 

Changes  Since  the  Preliminary 
Determination 

From  the  outset  of  this  investigation, 
a  central  issue  has  been  the 
determination  of  the  appropriate 
method  by  which  to  allocate  joint 
production  costs  for  the  various  lumber 
products  produced.  All  of  the 
respondents  submitted  data  sets  that 
allocated  production  costs  on  a  per-imit 
volume  (i.e.,  pet  thousand  board  feet 
(MBF))  basis,  which  is  consistent  with 
their  normal  books  and  records.  Four  of 
the  six  respondents  submitted  an 
additional  data  set  which  allocated 
production  costs  using  a  value-based 
methodology.  The  petitioners  have 
argued  throughout  the  investigation  that 
the  joint  lumber  production  costs 
should  be  allocated  using  a  volume- 
based  methodology.  For  the  preliminary 
determination,  the  Department 
calculated  cost  of  production  (COP)  and 
constructed  value  (CV)  based  on  the 
volume-based  cost  allocation  data  sets 
submitted  by  each  of  the  respondents. 

The  cost  allocation  issues  raised  in 
the  context  of  this  case  are  among  the 
most  complex  that  the  Department  has 
ever  considered.  Based  on  our  analysis 
of  comments  received,  we  have 
reconsidered  the  appropriateness  of  the 
preliminary  determination  whereby  we 
allocated  costs  on  the  basis  of  volume. 
After  careful  consideration,  we  believe 
it  is  appropriate  to  allocate  wood  and 
sawmill  costs  to  particular  grades  of 
lumber  using  a  value-based  measure, 
because  a  volume-based  allocation  does 
not  recognize  the  fact  that  there  are 
separately  identifiable  grades  of  wood 
within  a  given  log  and  that  the  producer 
factors  their  presence  into  the  cost  it  is 
willing  to  incur  to  obtain  those  various 
grades. 

In  reaching  this  conclusion,  we 
considered  several  factors,  among  them. 


that  grade  differences  pre-exist  in  the 
raw  material,  that  these  grade 
differences  do  not  result  from  the 
production  process,  and  that  they  can  be 
so  significant  that  they  often  alter  a 
product's  intended  end  use.  We 
concluded  that  it  is  reasonable  to 
assume  that  a  lumber  producer 
considers  these  factors  when  deciding 
on  how  much  cost  to  incur  to  acquire 
the  raw  material  (i.e.,  logs). 

We  recognize  that  a  value-based  cost 
allocation  method  can  be  problematic  in 
an  antidiunping  context,  and  that  it  is 
appropriate  in  only  very  limited 
instances.  After  a  great  deal  of 
deliberation  in  consideration  of  the 
comments  made  with  regard  to  our 
preliminary  determination,  we  believe 
that  the  facts  of  this  case  support  the  use 
of  a  value-based  allocation  method  for 
wood  and  sawmill  costs.  This  issue  is 
discussed  further  in  the  Decision 
Memorandum. 

Based  on  our  analysis  of  comments 
received,  we  have  made  other  changes 
in  the  margin  calculations,  as  well. 
Furthermore,  prior  to  the  start  of  their 
respective  verifications,  all  six 
respondents  presented  corrections  to 
their  questionnaire  responses  which 
resulted  from  their  preparation  for 
verification.  In  addition,  based  on  the 
Department's  verification  findings, 
various  other  corrections  have  been 
made  to  the  margin  calculations  of  all 
six  respondents.  These  changes  are 
discussed  in  the  relevant  sections  of  the 
Decision  Memorandum  or  in  each 
company's  analysis  memorandum. 

Critical  Circumstances 

Section  735(a)(3)  of  the  Act  provides 
that  the  Department  will  determine  that 
critical  circumstances  exist  if  there  is  a 
reasonable  basis  to  believe  or  suspect 
that:  (A)(i)  there  is  a  history  of  dimiping 
and  material  injiuy  by  reason  of 
dumped  imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whose 
accoimt,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

In  tne  preliminary  determination,  the 
Department  found  for  all  mandatory 
respondents  and  the  companies  within 
the  "all  others"category  that  critical 
circumstances  did  not  exist  because  the 
second  prong  of  the  statute  regarding 
critical  circiunstances,  i.e.,  massive 
imports,  had  not  been  met.  Since  the 
preliminary  critical  circumstances 


determination,  we  have  received  and 
verified  the  shipment  data  for  the 
subject  merchandise  for  all  mandatory 
respondents. 

In  determining  whether  imports  of  the 
subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine  (i)  the  volume  and  value 
of  the  imports,  (ii)  seasonal  trends,  and 
(iii)  the  share  of  domestic  consumption 
accounted  for  by  the  imports.  Section 
351.206(h)(2)  of  the  Department's 
regulations  provides  that  an  increase  in 
imports  of  15  percent  or  more  during  a 
"relatively  short  period"  may  be 
considered  "massive."  In  addition, 
section  351.206(1)  of  the  Department's 
regiilations  defines  "relatively  short 
period"  as  generally  the  period 
beginning  on  the  date  the  proceeding 
begins  [i.e.,  the  date  the  petition  is  filed) 
and  ending  at  least  three  months  later. 
As  a  consequence,  the  Department 
compares  import  levels  during  at  least 
the  three-month  period  immediately 
after  initiation  with  at  least  the  three- 
month  period  immediately  preceding 
initiation  to  determine  whether  there 
has  been  at  least  a  15-percent  increase 
in  imports  of  subject  merchandise. 
Where  information  is  available  for 
longer  periods,  the  Department  will 
compare  such  data.  See,  e.g., 
Preliminary  Determinations  of  Critical 
Circumstances:  Steel  Concrete 
Reinforcing  Bars  From  Ukraine  and 
Moldova,  65  FR  70696,  70697 
(November  27.  2000). 

In  this  case,  because  data  were 
available  for  additional  months,  for 
purposes  of  the  final  determination,  the 
Department  compared  import  and 
shipment  data  during  the  six-month 
period  immediately  after  initiation  with 
the  six-month  period  inmiediately 
preceding  initiation  to  determine 
whether  there  has  been  at  least  a  15- 
percent  increase  in  imports  of  subject 
merchandise.  Based  on  this  comparison, 
the  Department  found  that  there  were 
no  massive  imports  with  respect  to  the 
mandatory  respondents  nor  the 
companies  in  the  "All  Others"  category. 
For  further  details,  see  the  Department's 
Final  Determination  of  Critical 
Circumstances  memorandum  from  Gary 
Taverman  to  Bernard  T.  Carreau,  (Mardi 
21,  2002).  As  discussed  in  the  above- 
referenced  memorandum,  the 
Department's  finding  that  massive 
imports  did  not  exist  for  these 
companies  is  based  on  seasonal 
adjustments  of  the  relevant  shipment 
and  import  data.  Because  this  prong  of 
the  statute  regarding  critical 
circumstances  has  not  been  met  for  any 
company,  the  Department  determined 
that  critical  circumstances  do  not  exist 
for  any  company. 
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Suspension  of  Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  we  are  instructing  Customs  to 
continue  to  suspend  liquidation  of  all 
entries  of  certain  softwood  lumber 
products  from  Canada  that  are  entered, 


or  withdrawn  from  warehouse,  for 
consumption  on  or  after  November  6, 
2001,  the  date  of  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register.  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 


or  the  posting  of  a  bond  based  on  the 
estimated  weighted-average  dimiping 
margins  shown  below.  The  suspension 
of  liquidation  instructions  will  remain 
in  effect  until  further  notice. 
H=>l><Weighted-Average  Margin 


Manufacturer/Exporter 


Abitibi  ,•• 

(and  its  affiliates  Produits  Forestiers  Petit  Paris  lnc:,J 
Produits  Forestiers  La  Tuque  Inc., J 
Scieries  Saguenay  Ltee.J 
Societe  En  Commandite  Scierie  Opticwan)J 

Cantor  , 

(and  its  affiliates  Lakeland  Mills  Ltd., J 
The  Pas  Lumber  Company  Ltd., J 
Howe  Sound  Pulp  and  Paper  Limited  Partnership)] 

Slocan  

Tembec  t.. 

(and  its  affiliates  Marks  Lumber  Ltd.. J 
Excel  Forest  Prodi«ts)J 

West  Fraser y— 

(and  its  affiliates  West  Fraser  Forest  Products  lnc.,J 
Seehta  Forest  Products  Ltd.)J 

Weyerhaeuser , 

(and  its  affiliates  Monterra  Lumber  Mills  Ltd.,J 
Weyerhaeuser  Saskatchewan  Ltd.)J 
All  Others  


14.6ol 

5.961 

'    7.55J 
12.041 

2.261 

15.831 
9.67| 


rrc 


Notification 


In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  are  a  threat  of  material  injury, 
to  an  industry  in  the  United  States.  If 
the  ITC  determines  that  material  injury 
or  threat  of  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  will  be  refunded  or 
canceled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  order 
directing  Customs  officials  to  assess 
antidimiping  duties  on  all  imports  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ;^*0  in  accordance 
with  19  CFR  351.305.  Timely 
notffication  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 


Dated:  March  21,  2002 
Faryar  Shirzad, 

Assistant  Secretaryfor  Import  Administration. 

APPENDIX 

I.  General  Issues 

Comment  1  .Whether  the  Department 

should  rescind  the  initiation  and 

terminate  the  investigation 

Comment  2:  Whether  dumping  exists 

Comment  3:  Critical  circumstances 

Comment  4:  Value-based  cost  allocation 

methodology 

Comment  5:  Fair  comparisons  in  the 

application  of  the  sales  below  cost  test 

Comment  6:  Constructed  value  profit 

Comment  7:  Product  matching 

Comment  8:  Value-based  difference  in 

merchandise  (difmer)  adjustments 

Comment  9:  Whether  Softwood  Lumber 

Agreement  (SLA)  export  taxes  should  be 

deducted  from  U.S.  price 

Comment  JO;  Treatment  of  trim  ends/ 

trim  blocks 

Comment  1 1 :  By-product  revenue  offset 

Comment  12:  Treatment  of  negative 

margins 

Comment  13:  Exclusion  of  Maritime 

Provinces 

n.  Company-Specific  Issues 

Issues  Specific  to  Abitibi 

Comment  14:  Whether  Scierie  Saguenay 
Ltee.  should  be  collapsed  into  the 
Abitibi  Group 

Comment  15:  Financial  expense  ratio 
Comment  16:  General  and 
administrative  (G&A)  expense  ratio 


Issues  Specific  to  Canfor 

Comment  1 7:  Canfor,  Lakeland,  and  The 

Pas'  product  reporting 

Comment  18:  Treatment  of  three  U.S. 

sales 

Comment  J  9;  G&A  expenses  for  Canfor, 

Lakeland,  and  The  Pas 

Comment  20:  Canfor's  packing  cost 

Issues  Specific  to  Slocan 

Comment  21 :  Futures  contracts 

Comment  22:  Unreported  freight 

expenses 

Comment  23:  Unreported  comparison 

market  freight  rebates 

Comment  24:  Overstated  freight  rebates 

Comment  25:  Donations 

Comment  26:  Cost  differences  for 

precision  end  trimmed  products 

Comment  27:  Mackenzie  Ospika 

Division  Lathe  and  Precut 

Comment  28:  Profits  on  log  sales 

Comment  29:  Depreciation  expenses- at 

the  Plateau  Sawmill 

Comment  30:  Uiu^ported  foreign 

exchange  losses 

Comment  31 :  Timber  tenure 

amortization 

Comment  32:  Startup  adjustments 

Issues  Specific  to  Tembec 

Comment  33:  G&A  expense 

Issues  Specific  to  West  Fraser 

Comment  34:  Downstream  sales 

Comment  35:  Inventory  carrying  costs 

Comment  36:  Log  sales 

Comment  37:  Prior  period  stimipage  and 

silviculture 
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bsues  Specific  to  Weyerhaeuser 

Comment  38:  Sales  verification 
Comment  39:  The  petitioners  received 
inadequate  time  to  examine  the 
Weyerhaeuser  sales  verification  report 
Comment  40:  Warehousing  expenses  for 
WBM  inventory  sales 
Comment  41:  British  Columbia  Coastal's 
(BCC)  warehousing  expenses 
Comment  42:  Early  payment  discounts 
Comment  43:  CLE's  SLA  tax  amounts 
Comment  44:  CLE's  quota-transfer  sales 
Comment  45:  Critical  circxunstances 
data  for  Monterra  Lumber 
Comment  46:  Log/wood  costs 
Comment  47:  Depletion  expenses 
Comment  48:  G&A  expenses 
Comment  49:  hiterest  expense 

m.  Scope  Issues 

Comment  50:  Due  process 
Comment  51:  Authority  to  define  the 
scope 

Comment  52:  Class  or  kind  of  products 
Comment  53:  Other  scope  issues 
Comment  54:  hidustry  support 
Comment  55:  Whether  including  certain 
products  is  harmful  to  U.S.  industry 
Comment  56:  Remanufactured  products 
Comment  57:  Scope  exclusion  requests 
[FR  Doc.  02-7848  Filed  4-1-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-822] 

Notice  of  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and 
Strip  in  Colls  from  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 
review  of  stainless  steel  sheet  and  strip 
from  Mexico. 

EFFECTIVE  DATE:  April  2,  2002. 
summary:  On  February  12,  2002,  die 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  notice  of  final  residts  of  the 
antidumping  duty  administrative  review 
of  stainless  steel  sheet  and  strip  in  coils 
from  Mexico  for  the  period  January  4, 
1999  through  June  30,  2000.  See 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  67  FR  5490  (February  12,  2002). 
We  are  amending  our  final 
determination  to  correct  ministerial 
errors  alleged  by  respondent  and 
petitioners. 


FOR  FURTHER  MFORMATION  CONTACT: 
Deborah  Scott  or  Robert  James,  AD/CVD 
Enforcement,  Group  ID,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone  :  (202)  482-2657  or  (202) 
482-0649,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Tariff  Act)  are  references 
to  the  provisions  effective  January  1, 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Rounds  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(2001). 

Scope  of  the  Review 

For  purposes  of  this  administrative 
review,  the  products  covered  are  certain 
stainless  steel  sheet  and  strip  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  sheet  and  strip  is 
a  flat-rolled  product  in  coils  that  is 
greater  than  9.5  mm  in  width  and  less 
than  4.75  nun  in  thickness,  and  that  is 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
fiulher  processed  (e.g.,  cold-rolled, 
polished,  aluminized,  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  die  United  States  (HTS)  at 
subheadings:  7219.13.00.31. 
7219.13.00.51,  7219.13.00.71, 
7219.13.00.81.  7219.14.00.30. 
7219.14.00.65.  7219.14.00.90, 
7219.32.00.05,  7219.32.00.20. 
7219.32.00.25,  7219.32.00.35. 
7219.32.00.36,  7219.32.00.38. 
7219.32.00.42,  7219.32.00.44. 
7219.33.00.05,  7219.33.00.20. 
7219.33.00.25,  7219.33.00.35. 
7219.33.00.36,  7219.33.00.38, 
7219.33.00.42.  7219.33.00.44. 
7219.34.00.05,  7219.34.00.20. 
7219.34.00.25,  7219.34.00.30, 
7219.34.00.35,  7219.35.00.05. 
7219.35.00.15,  7219.35.00.30. 
7219.35.00.35.  7219.90.00.10. 
7219.90.00.20,  7219.90.00.25. 
7219.90.00.60,  7219.90.00.80, 
7220.12.10.00,  7220.12.50.00, 
7220.20.10.10.  7220.20.10.15, 


7220.20.10.60.  7220.20.10.80. 
7220.20.60.05,  7220.20.60.10, 
7220.20.60.15,  7220.20.60.60. 
7220.20.60.80,  7220.20.70.05. 
7220.20.70.10,  7220.20.70.15. 
7220.20.70.60,  7220.20.70.80, 
7220.20.80.00.  7220.20.90.30. 
7220.20.90.60,  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  review  is 
dispositive. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  Sheet  and  strip 
that  is  not  annealed  or  otherwise  heat 
treated  and  pickled  or  otherwise 
descaled;  (2)  sheet  and  strip  that  is  cut 
to  length;  (3)  plate  (i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more);  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangidar  in  shape,  of  a  width  of 
not  more  than  9.5  mm);  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight. 
12.5  to  14i5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTSUS,  "Additional 
U.S.  Note""  1(d). 

In  response  to  comments  by  interested 
parties  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  order.  These  excluded 
products  are  described  below. 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  wei^t,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting.  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi. 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
■  valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  for 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
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disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and 
surface  glossiness  of  200  to  700  percent 
Gs.  Suspension  foil  must  be  supplied  in 
coil  widths  of  not  more  than  407  mm. 
and  vfith  a  mass  of  225  kg  or  less.  Roll 
marks  may  only  be  visible  on  one  side, 
with  no  scratches  of  measurable  depth. 
The  material  must  exhibit  residual 
stresses  of  2  mm  maximum  deflection, 
and  flatness  of  1.6  mm  over  685  mm 
length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  frtim  the  scope  of  this  order. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structvue  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  between  0.002  and  0.05  percent,  and 
total  rare  earth  elements  of  more  than 
0.06  percent,  with  the  balance  iron. 

Permanent  magnet  iron— chromiiun- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight.  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  wndths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  imder  proprietary  trade  names 
such  as  "Amokrorae  III."^ 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
and  containing,  by  weight,  36  percent 
nickel.  18  percent  chromium,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high  temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
rupture  limit  of  4  kilograms  per  square 
mUlimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commoidy  used  in  the 


production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  imder 
proprietary  trade  names  such  as  "Gilphy 
36."2 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  staiidess 
steel  product  is  designated  under  the 
Unified  Numbering  System  (UNS)  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commordy 
used  in  the  manufacture  of  television 
tubes  and  is  currenUy  available  under 
proprietary  trade  names  such  as 
"Durphynox  17.>3 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  fix>m  the 
scope  of  this  order.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives). **  This  steel  is  similar  to 
ASTM  grade  440F,  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GD*J4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI 420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GIN5"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  with 


*  "Amokrome  QI'"  is  a  trademark  of  the  Arnold 
Engineering  Company. 


2  "Gilphy  36"  is  a  trademark  of  Imphy.  S.A. 

3  "Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 
*  This  list  of  uses  is  illustrative  and  provided  for 

descriptive  purposes  only. 


carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  silicon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing, 
and  is  supplied  as,  for  example, 
"GIN6."5 

Amendment  to  Final  Results 

Ministerial  Errors  Allegation  by 
Respondent 

On  February  11,  2002,  respondent 
Mexinox,  S.A.  de  C.V.  (Mexinox)  timely 
filed,  pursuant  to  19  CFR  351.224(c)(2), 
an  allegation  that  the  Department  made 
two  ministerial  errors  in  its  final  results. 
First,  Mexinox  alleges  that  in 
performing  the  major  inputs  analysis  the 
Department  erroneously  selected 
transfer  price  as  the  highest  of  transfer 
price,  cost  of  production,  and  market 
price  for  purchases  of  grade  430 
material  from  KTN  for  the  months  of 
March  and  April  2000,  when  it  should 
have  selected  market  price  for  those  two 
months.  Second.  Mexinox  alleges  the 
Department  erred  by  omitting  the 
indicator  which  segregates  prime  and 
non-prime  merchandise  (represented  by 
the  variable  PRIMEH/PRIMEU)  from  its 
model  match  program  when  creating  the 
final  concordance  file.  Petitioners 
submitted  no  rebuttal  comments  to 
Mexinox's  ministerial  errors  allegation. 

Department's  Position: 

We  agree  with  Mexinox  in  both 
instances  and,  therefore,  have  amended 
our  final  residts  for  these  errors.  For  a 
detailed  discussion  of  our 
implementation  of  these  corrections,  see 
the  Department's  Amended  Final 
Results  Analysis  Memorandum,  dated 
March  XX,  2002. 

Ministerial  Errors  Allegation  by 
Petitioners  * 

On  February  12,  2002,  Allegheny 
Ludlum  Corporation,  Armco  Inc.,  J&L 
Specialty  Steel,  Inc..  Washington  Steel 
Division  of  Bethelehem  Steel 
Corporation.  United  Steelworkers  of 
America,  AFL-CIO/CLC,  Butler  Armco  ' 
Independent  Union,  Zanesville  Armco 
Independent  Organization,  Inc. 
(collectively,  petitioners)  timely  filed  a 
ministerial  errors  allegation.  First, 
petitioners  allege,  the  Department 
incorrectly  included  quantity 
adjustments  (AQTYH/AQTYU)  in 
testing  for  negative  data  since  the 


5  'GIN4  Mo."  "GINS' and  "GIN6' are  the    • 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 
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quantity  field  (QTYH/QTYU)  already 
reflects  these  adjustments.  Second, 
petitioners  contend  the  Department 
"double  converted"  home  market  sales 
denominated  in  U.S.  dollars.  Although 
the  Department  agreed  these  were  U.S. 
dollar  sales,  petitioners  state,  the 
Department  utilized  Mexinox's  reported 
peso  price  and  converted  this  price  to 
U.S.  dollars.  Instead,  petitioners  claim, 
the  Department  should  weight  average 
the  U.S.  dollar  prices  reported  in  the 
home  market  sales  listing  and  then 
combine  them  with  converted  peso 
prices  at  the  "FUPDOL"  stage  of  the 
margin  calculation  program.  Petitioners 
suggest  the  Department  could  make  this 
change  by  setting  to  zero  the  peso  price 
on  sales  denominated  in  U.S.  dollars, 
weight  average  U.S.  dollar  prices  and 
net  peso  prices,  and  then  sum  these  two 
variables  at  the  "FUPDOL"  stage  of  the 
margin  calculation  program.  Third, 
petitioners  assert  the  Department 
overstated  deductions  to  normal  value 
(NV)  by  allowing  the  sum  of  the 
commission  offset  and  CEP  offset  to 
exceed  total  home  market  indirect 
selling  expenses  (ISEs). 

On  February  19.  2002,  Mexinox 
timely  submitted  comments  rebutting 
petitioners'  ministerial  error  allegations. 
Mexinox  argues  petitioners'  comments 
relate  to  computer  programming 
language  that  existed  at  the  time  of  the 
preliminary  results;  therefore,  in 
accordance  with  19  CFR  351.224(c)(1). 
petitioners  should  have  addressed  these 
matters  in  their  case  brief.  Even  if  the 
Department  considers  these  imtimely 
allegations.  Mexinox  asserts,  they 
should  be  dismissed  because  they  are 
not  ministerial  in  nature.  Mexinox  cites 
section  19  CFR  351.224(f).  which 
defines  "ministerial  error"  as  "an  error 
in  addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  firom  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  imintentional  error 
which  the  Secretary  considers 
ministerial." 

Specifically,  with  respect  to  adding 
adjusted  quantity  (AQTYH/U)  to 
quantity  (QTYH/U)  in  testing  for 
negative  data,  Mexinox  states  that  while 
this  argimient  may  be  ministerial  in 
nature,  it  is  untimely  because  the 
relevant  programming  language  existed 
at  the  time  of  the  preliminary  results. 
Therefore.  Mexinox  contends, 
petitioners  should  have  raised  this  issue 
in  their  case  brief. 

Referring  to  the  "double  conversion" 
of  home  market  sales  invoiced  in  U.S. 
dollars,  Mexinox  claims  petitioners 
have  simply  offered  a  different 
methodology  to  reach  the  same  result 
(i.e.,  converting  home  market  prices  to 


U.S.  dollars).  Mexinox  argues  that 
alternative  methodologies  for  obtaining 
the  same  arithmetic  result  are 
methological  in  nature  and  therefore 
should  be  rejected.  Although  the 
Department's  regulations  preclude  it 
from  considering  this  alternative 
methdology,  Mexinox  contends, 
petitioners*  alternative  is  unnecessary 
and  would  be  burdensome  to  implement 
from  a  programming  standpoint,  and 
could  inadvertently  lead  to  errors. 
Mexinox  also  asserts  petitioners  have 
not  demonstrated  their  alternative 
methodology  would  lead  to  greater 
accuracy. 

Lastly,  regarding  the  argument  that 
the  sum  of  the  commission  and  CEP 
offsets  cannot  exceed  total  home  market 
ISEs.  Mexinox  maintains  this  argument 
is  methodological  in  nature.  Mexinox 
argues  that  petitioners  do  not  point  to 
any  methodological  errors  or  any  errors 
meeting  the  definition  in  19  CFR 
351.224(f).  Mexinox  contends  that 
petitioners  simply  assert  these 
adjustments  are  limited  to  the  total  of 
home  market  ISEs.  but  do  not  cite  to  any 
legal  authority  or  Department  precedent 
in  making  this  assertion.  Further. 
Mexinox  avers,  since  this 
methodological  issue  existed  in  the 
preliminary  results,  petitioners  could 
have  addressed  it  in  their  case  brief  but 
chose  not  to  do  so.  Mexinox  argues  that 
petitioners  cannot  raise  a  methological 
argument  at  this  time  under  the  guise  of 
a  ministerial  error. 

Department's  Position: 

We  disagree  with  Mexinox  that 
petitioners  have  raised  these  points  in 
an  untimely  maimer.  Section 
351.224(c)(1)  of  the  Department's      • 
regulations  states  "[cjomments 
concerning  ministerial  errors  made  in 
the  preliminary  results  of  a  review 
should  be  included  in  a  party's  case 
brief."  While  this  provision  expresses 
our  preference  that  ministerial  errors 
made  in  the  preliminary  results  should 
be  included  in  a  party's  case  brief,  it 
does  not  state  that  they  must  be 
included  at  that  time  in  order  for  them 
to  be  considered.  After  reviewing 
petitioners'  ministerial  errors  allegation, 
we  determine  that  correcting  ministerial 
errors  made  in  the  final  results  would 
yield  a  more  accurate  calculation  of  the 
dumping  margin.  Therefore,  we  have 
not  rejected  these  comments  on  the 
grounds  that  they  were  not  filed  in  a 
timely  manner. 

Based  on  the  first  and  third  points 
raised  by  petitioners,  we  have  amended 
oiu  final  results.  Petitioners  are  correct 
in  stating  we  should  not  add  quantity 
adjustments  to  quantity  in  testing  for 
negative  data  because  the  quantity  fields 


already  account  for  quantity 
adjustments.  See  Mexinox's  November 
20.  2000  questionnaire  response  at  B- 
18.  C-20.  KMC-17.  and  CBC-21.  The 
addition  of  quantity  adjustments  to 
quantity  constituted  an  unintentional 
error  in  arithmetic  on  oiu-  part,  not  a 
methodological  error.  Petitioners  are 
also  correct  in  asserting  that  the  stun  of 
the  commission  offset  and  CEP  offset 
cannot  be  greater  than  total  home 
market  ISEs.  Contrary  to  Mexinox's 
assertion,  our  inadvertent  failure  to  cap 
the  sum  of  the  commission  offset  and 
CEP  offset  at  the  amount  of  total  home 
market  ISEs  does  not  constitute  a 
methodological  error  but  rather  a 
ministerial  error  which  runs  contrary  to 
our  well-established  practice.  Our 
regulations  permit  the  Department  to 
deduct  ISEs  bom  NV  in  two  instances. 
The  first  instance  ("the  commission 
offset,"  which  is  governed  by  19  CFR 
351.410(e)  of  our  regulations)  stipulates 
that  if  a  commission  is  paid  in  one  of 
the  markets  imder  consideration,  and  no 
commission  is  paid  in  the  other  market, 
the  Department  will  make  an  offset  to 
the  commission  limited  to  the  ISEs 
incurred  in  "the  one  market  or  the 
commission  allowed  in  the  other 
market,  whichever  is  less."  The  "CEP 
offset"  is  the  second  provision  tmder 
which  the  Department  is  permitted  to 
make  a  deduction  from  NV  for  ISEs.  19 
CFR  351.412  limits  the  CEP  offset  "to 
the  amount  of  ISEs  incurred  in  the 
United  States."  Because  both  the 
.  commission  offset  and  CEP  offset  are 
limited  by  the  total  amount  of  home 
market  ISEs,  when  there  is  both  a 
commission  offset  and  a  CEP  offset,  the 
total  amount  of  the  two  offsets  is  limited 
to  the  total  amount  of  ISEs  inciured  in 
the  home  market.  Since  there  is  both  a 
commission  offset  and  CEP  offset  in  the 
instant  review,  we  have  adjusted  our 
calculations  accordingly. 

However,  we  disagree  with 
petitioners'  argument  that  for  home 
market  sales  invoiced  in  U.S.  dollars. 
we  should  use  Mexinox's  reported  U.S. 
dollar  prices  to  calculate  NV.  As  noted 
by  Mexinox,  the  proposal  offered  by 
petitioners  simply  constitutes  a  different 
methodology  to  reach  the  same  result, 
i.e..  the  conversion  of  peso  prices  to 
U.S.  dollars.  Further,  petitioners  have 
not  provided  any  evidence  establishing 
that  their  alternative  methodology 
would  lead  to  greater  accuracy  in  the 
margin  calculation.  Therefore,  we  have 
not  made  any  changes  to  the  manner  in 
which  home  market  sales  invoiced  in 
U.S.  dollars  are  converted  from  Mexican 
pesos  to  U.S.  dollars. 

For  a  detailed  discussion  of  out 
implementation  of  these  corrections,  see 
the  Department's  Amended  Final 
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Results  Analysis  Memorandum,  dated 
March  15,  2002. 

Amended  Final  Results  of  Review 

In  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
results  of  the  1999-2000  antidimiping 
duty  administrative  review  of  stainless 
steel  sheet  and  strip  in  coils  from 
Mexico,  as  noted  above.  The  revised 
weighted— average  percentage  margin  for 
Mexinox  is  2.28  percent. 

This  administrative  review  and  notice 
is  issued  and  published  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Tariff  Act. 

Dated:  March  15,  2002 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  02-7955  Filed  4-1-02;  8:45  am] 

BIUJNG  CODE  351(M>S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-601] 

Notice  of  Court  Decision:  Tapered 
Roller  Bearings  and  Parts  Thereof  from 
the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  March  20,  2002,  the 
United  States  Court  of  International 
Trade  issued  a  final  judgment  with 
respect  to  the  litigation  in  The  Timken 
Company  v.  United  States,  Ct.  No.  97- 
12-02156,  Slip  Op.  02-30.  This  case 
arises  from  the  Department  of 
Commerce's  Final  Results  of 
Antidumping  Administrative  Review  of 
Tapered  Roller  Bearings  and  Parts 
Thereof,  from  the  People's  Republic  of 
China,  62  FR  61276  (November  17, 
1997).  The  administrative  review  period 
was  June  1, 1995,  through  May  31, 1996. 
The  final  judgment  by  the  coiul  in  this 
case  was  not  in  harmony  with  the 
Department  of  Commerce's  November, 
1997  final  results  of  review. 
EFFECTIVE  DATE:  The  effective  date  of 
this  notice  is  April  1,  2002,  which  is  10 
days  bom  the  date  on  which  the  court 
issued  its  judgment. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Callen  at  (202)  482-0180  or 
Richard  Rimlinger  at  (202)  482-4477, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department, 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230. 
SUPPLEMENTARY  INFORMATION:  The 
decision  of  the  Court  of  International 


Trade  ("CIT")  in  Slip  Op.  02-30  is  that 
Court's  final  decision  concerning  the 
calculation  of  various  elements  of 
constructed  value.  More  specifically,  the 
err  ordered  the  Department  of 
Commerce  to  make  the  following 
changes  to  its  original  calculations:  1) 
determine  direct  labor  costs  without 
relying  on  labor  hours;  2)  exclude  the 
"purchases  of  traded  goods"  bom  its 
calculation  of  the  cost  of  manufactiuing; 
and  3)  adjust  United  States  price  by 
recalculating  marine  insiuance  pursuant 
to  a  value-based  methodology. 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337,  341 
(Fed.Cir.1990)  ("Timken"),  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  held  that,  piirsuant  to  19  USC 
1516a(e),  the  Department  must  publish 
a  notice  of  a  court  decision  which  is  not 
"in  harmony"  with  a  Department 
determination  and  must  suspend 
liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  CIT's 
decision  in  Slip  Op. 02-30  on  March  20, 
2002,  constitutes  a  final  decision  of  that 
coiul  which  is  "not  in  harmony"  with 
the  Department's  final  results  of 
administrative  review.  We  are 
publishing  this  notice  in  fulfillment  of 
the  publication  requirements  of  Timken. 

Accordingly,  the  Department  will 
continue  the  suspension  of  liquidation 
of  the  subject  merchandise  pending  the 
expiration  of  the  period  of  appeal  or,  if 
appealed,  upon  a  "conclusive"  court 
decision. 

Dated:  March  26,  2002 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-7951  Filed  4-1-02;  8:45  am] 
BIUJNG  CODE  351(M>S-8 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[C-1 22-839] 

Notice  of  Final  Affirmative 
Countervailing  Duty  Determination  and 
Final  Negative  Critical  Circumstances 
Determination:  Certain  Softwood 
Lumber  Products  From  Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  affirmative 
countervailing  duty  determination  and 
final  negative  critical  circumstances 
determination. 

SUMMARY:  On  August  17,  2001.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  affirmative 


determination  in  the  countervailing 
duty  investigation  of  softwood  liunber 
products  (subject  merchandise)  from 
Canada  for  the  period  April  1 ,  2000, 
through  March  31,  2001  (66  FR  43186). 

The  net  subsidy  rate  in  the  final 
determination  differs  from  that  of  the 
preliminary  determination.  The  revised 
final  net  subsidy  rate  is  listed  below  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

EFFECTIVE  DATE:  April  2,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
B.  Greynolds  at  (202)  482-6071  or 
Stephanie  Moore  (202)  482-3692,  Office 
of  AD/CVD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Room  4012, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  othenvise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(2000). 

Background 

On  August  17,  2001,  the  Department 
published  the  preliminary 
determination  of  its  investigation  of 
softwood  liunber  products  from  Canada. 
See  Notice  of  Preliminary  Affirmative 
Countervailing  Duty  Determination, 
Preliminary  Affirmative  Critical 
Circumstances  Determination,  and 
Alignment  of  Final  Countervailing  Duty 
Determination  with  Final  Antidumping 
Duty  Determination:  Certain  Softwood 
Lumber  Products  from  Canada,  66  FR 
43186  (August  17,  2001)  [Preliminary 
Determination).  This  investigation 
covers  the  period  April  1,  2000,  through 
March  31,  2001. 

We  invited  interested  parties  to 
comment  on  the  Preliminary 
Determination.  We  received  both  case 
briefs  and  rebuttal  briefs  bom  interested 
parties.  Public  hearings  were  held  on 
March  6  and  March  19,  2002.  All  issues 
raised  in  the  case  and  rebuttal  briefs  by 
.  parties  to  this  investigation  are 
addressed  in  the  "Issues  and  Decision 
Memorandum"  [Decision 
Memorandum)  dated  March  21.  2002. 
which  is  hereby  adopted  by  this  notice. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  softwood  lumber. 
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flooring  and  siding  (softwood  lumber 
products).  Softwood  lumber  products 
include  all  products  classified  under 
headings  4407.1000,  4409.1010. 
4409.1090,  and  4409.1020.  respectively, 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  and  any 
softwood  lumber,  flooring  and  siding 
described  below.  These  softwood 
lumber  products  include: 

(1)  Coniferous  wood,  sawn  or  chipped 
lengthwise,  sliced  or  peeled,  whether  or 
not  planed,  sanded  or  finger-jointed,  of 
a  thickness  exceeding  six  millimeters; 

(2)  Coniferous  wood  siding  (including 
strips  and  friezes  for  parquet  flooring, 
not  assembled)  continuously  shaped 
(tongued.  grooved,  rabbeted,  chamfered, 
V-jointed,  beaded,  molded,  rounded  or 
the  like)  along  any  of  its  edges  or  faces, 
whether  or  not  planed,  sanded  or  finger- 
jointed; 

(3)  Other  coniferous  wood  (including 
strips  and  friezes  for  parquet  flooring, 
not  assembled)  continuously  shaped 
(tongued.  grooved,  rabbeted,  chamfered. 
V-jointed,  beaded,  molded,  roimded  or 
the  like)  along  any  of  its  edges  or  faces 
(other  than  wood  mouldings  and  wood 
dowel  rods)  whether  or  not  planed, 
sanded  or  finger-jointed;  and 

(4)  Coniferous  wood  flooring 
(including  strips  and  friezes  for  parquet 
flooring,  not  assembled)  continuously 
shaped  (tongued,  grooved,  rabbeted, 
chamfered,  V-jointed,  beaded,  molded, 
rounded  or  the  like)  along  any  of  its 
edges  or  feces,  whether  or  not  planed, 
sanded  or  finger-jointed. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  purposes,  the  written 
description  of  the  merchandise  imder 
investigation  is  dispositive.  Preliminary 
8co(>e  exclusions  and  clarifications  were 
published  in  three  separate  Federal 
Ragister  notices. 

Final  Scope  Exclusions 

On  February  11,  2002,  we  published 
an  amendment  to  the  preliminary 
antidumping  (AD)  determination  which 
modified  the  list  of  products  excluded 
from  the  scope  of  the  AD  and  CVD 
softwood  limiber  investigations.  See 
Notice  of  Amendment  to  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Softwood  Liunber 
Products  &t>m  Canada;  Amendment  to 
Preliminary  Affirmative  Coimtervailing 
Duty  Determination,  Preliminary 
Affirmative  Critical  Circumstances 
Determination,  and  Alignment  of  Final 
Coimtervailing  Duty  Determination  with 
Final  Antidumping  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada,  67  FR  6230,  6231  (February  11. 
2002)  (Amended  Preliminary).  In  our 
review  of  the  comments  received 


throughout  the  course  of  these 
proceedings,  we  found  that  the 
definitions  for  some  of  the  excluded 
products  required  further  clarification 
and/or  elaboration.  Based  on  our 
analysis  of  the  comments  received,  we 
have  modified  the  list  of  excluded 
products  as  follows:  * 

Softwood  lumber  products  excluded 
frt>m  the  scope  only  if  they  meet  certain 
requirements: 

1.  Stringers  (pallet  components  used 
for  runners):  if  they  have  at  least  two 
notches  on  the  side,  positioned  at  equal 
distance  from  the  center,  to  properly 
accommodate  foridift  blades,  properly 
classified  under  HTSUS  4421.90.98.40. 

2.  Box-spring  frame  kits:  if  they 
contain  the  following  wooden  pieces — 
two  side  rails,  two  end  (or  top)  rails  and 
varying  numbers  of  slats.  The  side  rails 
and  the  end  rails  shoiUd  be  radius-cut 
at  both  ends.  The  kits  shotdd  be 
individually  packaged,  they  should 
contain  the  exact  number  of  wooden 
components  needed  to  make  a  particular 
box  spring  frame,  with  no  further 
processing  required.  None  of  the 
components  exceeds  1"  in  actual 
thickness  or  83"  in  length. 

3.  Radius-cut  hox-spring-frame 
components,  not  exceeding  1'  in  actual 
thickness  or  83'  in  length,  ready  for 
assembly  without  further  processing. 
The  radius  cuts  must  be  present  on  both 
ends  of  the  boards  and  must  be 
substantial  cuts  so  as  to  completely 
roimd  one  comer. 

4.  Fence  pickets  requiring  no  further 
processing  and  properly  classified 
under  HTSUS  4421.90.70. 1'  or  less  in 
actual  thickness,  up  to  8'  wide.  6'  or  less 
in  length,  and  have  finials  or  decorative 
cuttings  that  clearly  identify  them  as 
fence  pickets.  In  the  case  of  dog-eared 
fence  pickets,  the  comers  of  the  boards 
should  be  cut  off  so  as  to  remove  pieces 
of  wood  in  the  shape  of  isosceles  right 
angle  triangles  with  sides  measuring  V4 
inch  or  more. 


>  A  group  of  products  that  were  excluded  from 
the  scope  as  classified  was  listed  in  the  preliminary 
determinations  as  Group  A.  This  list  remains 
applicable  as  we  detennined.  through  our  review  of 
the  petition  and  factual  information  submitted,  and 
consultations  with  the  parties,  that  the  products 
were  outside  the  scope  of  the  investigations. 

Group  A.  Softwood  lumber  products  excluded 
from  the  scope: 

1.  Trusses  and  truss  kits,  properly  classified 
under  HTSUS  4418.90. 

2. 1-)oist  beams. 

3.  Assembled  box  spring  frames. 

4.  Pallets  and  pallet  kits,  properly  classified 
under  HTSUS  4415.20. 

5.  Garage  doors. 

6.  Edge-glued  wood,  properly  classified  under 
HTSUS  Item  4421.90.98.40. 

7.  Properly  classified  complete  door  frames. 

8.  Properly  classified  complete  window  frames. 

9.  Properly  classified  furniture. 


5.  U.S.  origin  lumber  shipped  to 
Canada  for  minor  processing  and 
imported  into  the  United  States,  is 
excluded  from  the  scope  of  the 
investigations  if  the  following 
conditions  are  met:  (a)  the  processing 
occurring  in  Canada  is  limited  to  kiln- 
drying,  planing  to  create  smooth-to-size 
board,  and  sanding,  and  (b)  if  the 
importer  establishes  to  Customs' 
satisfaction  that  the  liunber  is  of  U.  S. 
origin. 

6.  Softwood  lumber  products 
contained  in  single  family  home 
packages  or  kits,  regardless  of  tariff 
classification,  are  excluded  frtjm  the 
scope  of  the  orders  if  the  following 
criteria  are  met: 

A.  The  imported  home  package  or  kit 
constitutes  a  full  package  of  the  number 
of  wooden  pieces  specified  in  the  plan, 
design  or  blueprint  necessary  to 
produce  a  home  of  at  least  700  square 
feet  produced  to  a  specified  plan,  design 
or  blueprint; 

B.  The  package  or  kit  must  contain  all 
necessary  internal  and  external  doors 
and  windows,  nails,  screws,  glue, 
subfloor,  sheathing,  beams,  posts, 
connectors  and  if  included  in  purtJiase 
contract  decking,  trim,  drywall  and  roof 
shingles  specified  in  the  plan,  design  or 
blueprint; 

C.  Prior  to  importation,  the  package  or 
kit  must  be  sold  to  a  retailer  of  complete 
home  packages  or  kits  pursuant  to  a 
valid  purchase  contract  referencing  the 
particular  home  design  plan  or 
blueprint,  and  signed  by  a  customer  not 
affiliated  with  the  importer; 

D.  The  whole  package  must  be 
imported  under  a  single  consolidated 
entry  when  permitted  by  the  U.S. 
Customs  Service,  whether  or  not  on  a 
single  or  multiple  trucks,  rail  cars  or 
other  vehicles,  which  shall  be  on  the 
same  day  except  when  the  home  is  over 
2,000  square  feet; 

E.  the  following  documentation  must 
be  included  with  the  entry  documents: 

1.  A  copy  of  the  appropriate  home 
design,  plan,  or  blueprint  matching  the 

entry; 

2.  A  purchase  contract  bom  a  retailer 
of  home  kits  or  packages  signed  by  a 
customer  not  affiliated  with  the 
importer, 

3.  A  listing  of  inventory  of  all  parts  of 
the  package  or  kit  being  entered  that 
conforms  to  the  home  design  package 
being  entered; 

47m  the  case  of  multiple  shipments 
on  the  same  contract,  all  items  listed  in 
E(3)  which  are  included  in  the  present 
shipment  shall  be  identified  as  well. 

We  have  determined  that  the 
excluded  products  listed  above  are 
outside  the  scope  of  these  investigations 
provided  the  specified  conditions  are 
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met.  See  Section  C  (Scope  Isisues)  and 
Section  D  (Scope  Exclusion  Analysis)  of 
the  March  21,  2002,  Issues  and  Decision 
Memorandum  for  the  Antidumping 
Duty  Investigation  of  Certain  Softwood 
Lumber  Products  From  Canada  for 
further  discussion.  Lumber  products 
that  Customs  may  classify  as  stringers, 
radius  cut  box-spring-frame 
components,  and  fence  pickets,  not 
conforming  to  the  above  requirements, 
as  well  as  truss  components,  pallet 
components,  and  door  and  window 
frame  parts,  are  covered  under  the  scope 
of  this  investigation  and  may  be 
classified  under  HTSUS  subheadings 
4418.90.40.90,  4421.90.70.40,  and 
4421.90.98.40.  On  January  24,  2002, 
Customs  informed  the  Department  of 
certain  changes  in  the  2002  HTSUS 
affecting  these  products.  Specifically, 
subheading  4418.90.40.90  and 
4421.90.98.40  were  changed  to 
4418.90.45.90  and  4421.90.97.40, 
respectively.  Therefore,  we  are  adding 
these  subheadings  as  well. 

Exclusion  of  Maritime  Products 

On  July  27,  2001,  we  amended  our 
Initiation  Notice,  to  exempt  certain 
softwood  lumber  products  from  the 
Provinces  of  New  Bnmswick,  Nova 
Scotia,  Prince  Edward  Island,  and 
Newfoundland  (the  Maritime  Provinces) 
from  this  investigation.  This  exemption 
does  not  apply  to  softwood  lumber 
products  produced  in  the  Maritime 
Provinces  frtim  Crown  timber  harvested 
in  any  other  Province.  See  Amendment 
to  the  Notice  of  Initiation  of 
Countervailing  Duty  Investigation: 
Certain  Softwood  Lumber  Products  from 
Canada,  66  FR  40228  (August  2,  2001). 

Company  Exclusions 

Based  upon  our  review  of  exclusion 
requests  received  prior  to  the 
Preliminary  Determination,  the 
Department  preliminarily  excluded 
Frontier  Lumber  from  the  investigation. 
Since  the  Preliminary  Determination, 
the  deadline  was  extended  and  we 
received  exclusion  requests  direcdy 
from  companies  and  through  the 
Government  of  Canada  (GOC).  By 
memorandum  of  February  20,  2002,  the 
Department  announced  that  we  found  it 
practicable  to  consider  only  30  of  the 
more  than  300  company-specific 
requests  for  exclusion.  We  sent 
supplemental  questionnaires  to  the 
selected  companies  and  conducted 
verification  of  each  of  the  company 
responses  received. 

Based  upon  the  verified  information 
on  the  record,  the  following  companies 
have  been  granted  company  exclusions: 
Armand  Duhamel  et  fils  Inc.,  Bardeaux 
et  Cedres.  Beaubois  Coaticook  Inc., 


Busque  &  Laflamme  Inc.,  Carrier  & 
Begin  Inc.,  Clermond  Hamel,  J.D.  Irving, 
Ltd.,  Les  Produits.  Eorestiers.  D.G.;  Ltee, 
Marcel  Lauzon  Inc.,  Mobilier  Rustique, 
Paul  Vallee  Inc.,  Rene  Bernard,  Inc., 
Roland  Boulanger  &  Cite.,  Ltee,  Scierie 
Alexandre  Lemay,  Scierie  La  Patrie, 
Inc.,  Scierie  Tech,  Inc.,  Wilfrid  Paquet  et 
fils,  Ltee,  B.  Luken  Logging  Ltd., 
Frontier  Lumber,  and  Sault  Forest 
Products  Ltd. 

For  further  discussion  of  this  issue, 
see  the  Decision  Memorandum. 

Period  of  Investigation 

The  period  of  investigation  (POI)  for 
which  we  are  measuring  subsidies  is 
April  1,  2000,  through  March  31,  2001, 
which  is  the  most  recently  completed 
fiscal  year  of  the  GOC. 

Negative  Critical  Circumstances 

In  the  Preliminary  Determination,  the 
Department  determined  that  critical 
circumstances  exist  with  respect  to 
imports  of  softwood  lumber  from 
Canada,  pursuant  to  section  703(e)  of 
the  Act  and  section  351.206  of  the 
regulations.  Based  on  further 
investigation,  the  Department  is  not 
finding  critical  circumstances  in  this 
final  determination.  For  further 
discussion  on  this  issue,  see  the 
Decision  Memorandum. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  verification  of  the 
government  responses  from  January  13, 
2002  through  Febmary  5,  2002.  We  also 
conducted  verification  of  the  responses 
of  companies  seeking  exclusion  from 
Febmary  27  through  March  6,  2002.  We 
used  standard  verification  procedures, 
including  meeting  with  government  and 
company  officials  and  examining 
relevant  accounting  records  and  original 
source  documents  provided  by  the 
respondents.  Our  verification  results  are 
outlined  in  detail  in  the  public  versions 
of  the  verification  reports,  which  are  on 
file  in  the  Central  Records  Unit  of  the 
Department  of  Commerce  (Room  B- 
099). 

Anal3rsis  of  Comments  Received 

A  list  of  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  Appendix  I.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  tUis  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandvun  which  is  on  file  in 
room  B-099  of  the  Main  Commerce 
Building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  World 


Wide  Web  at  http://ia.ita.doc.gov,  under 
the  heading  "Federal  Register  Notices." 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content. 

Suspension  of  Liquidation 

In  accordance  with  sections 
705(c)(l)(B)(i)(II)  and  777A{e)(2){B)  of 
the  Act,  we  have  calculated  a  single 
coimtry-wide  subsidy  rate  to  be  applied 
to  all  producers  and  exporters  of  the 
subject  merchandise  from  Canada.  This 
rate  is  summarized  below: 


Producer/exporter 

Net  subsidy  rate 

All  Producers/Ex- 
porters . 

19.34  Ad  Valorem. 

In  accordance  with  the  preliminary 
affirmative  determination  of  critical 
circumstances,  we  instructed  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  subject  merchandise 
from  Canada,  which  were  entered  or 
withdrawn  fro'm  warehouse,  on  or  after 
May  19,  2001,  which  is  90  days  prior  to 
August  17,  2001,  the  date  of  publication 
of  the  Preliminary  Determination  in  the 
Federal  Register.  In  accordance  with 
section  703(d)  of  the  Act,  we  instructed 
the  U.S.  Customs  Service  to  discontinue 
the  suspension  of  liquidation  for 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  December  15,  2001.  Because  we  do 
not  find  critical  circumstances  in  this 
final  determination,  we  will  instruct 
U.S.  Customs  to  terminate  suspension  of 
liquidation,  and  release  any  cash 
deposits  or  bonds,  on  imports  during 
the  90  day  period  prior  to  the  date  of 
publication  of  the  Preliminary 
Determination. 

We  will  reinstate  suspension  of 
liquidation  imder  section  706(a)  of  the 
Act  for  all  entries  if  the  International 
Trade  Commission  (ITC)  issues  a  final 
eiffirmative  injury  determination  and 
will  require  a  cash  deposit  of  estimated 
countervailing  duties  for  such  entries  of 
merchandise  in  the  amounts  indicated 
above.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  all  estimated 
duties  deposited  or  securities  posted  as 
a  result  of  the  suspension  of  liquidation 
will  be  refunded  or  canceled. 

As  indicated  above,  the  Department 
exempted  certain  softwood  lumber 
products  from  the  Maritime  Provinces 
from  this  investigation.  This  exemption, 
however,  does  not  apply  to  softwood 
lumber  products  produced  in  the 
Maritime  Provinces  from  Crown  timber 
harvested  in  any  other  province. 
Additionally,  as  explained  above  in  the 
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"Exclusions"  section  of  the  notice,  we 
are  excluding  the  following  companies: 
Annand  Duhamel  et  fils  Inc.,  Bardeaux 
et  Cedres,  Beaubois  Coaticook  Inc.. 
Busque  &  Laflamme  Inc..  Carrier  & 
Begin  Inc..  Clermond  Hamel.  J.D.  Irving. 
Ltd.,  Les  Produits.  Forestiers.  D.G..  Ltee. 
Marcel  Lauzon  Inc..  Mobilier  Rustique. 
Paul  Vallee  Inc.,  Rene  Bernard.  Inc., 
Roland  Boulanger  &  Cite..  Ltee,  Scierie 
Alexandre  Lemay,  Scierie  La  Patrie, 
Inc..  Scierie  Tech,  Inc..  Wilfrid  Paquet  et 
fils.  Ltee.  B.  Luken  Logging  Ltd., 
Frontier  Lumber,  and  Sault  Forest 
Products  Ltd.  Therefore,  we  are 
directing  the  U.S.  Customs  Service  to 
exempt  from  the  suspension  of 
liquidation  only  entries  of  softwood 
liunber  products  from  Canada  which  are 
accompanied  by  an  original  Certificate 
of  Origin  issued  by  the  Maritime 
Limiber  Bureau  (MLB),  and  those  of  the 
excluded  companies  listed  above.  The 
MLB  certificate  will  specifically  state 
that  the  corresponding  entries  cover 
softwood  lumber  products  produced  in 
the  Maritime  Provinces  from  logs 
originating  in  Nova  Scotia,  New 
Brunswick.  Prince  Edward  Island. 
Newfoimdland  and  the  state  of  Maine. 

rrc  Notification 

In  accordance  with  section  705(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  related  to  this  investigation. 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietary 
information  in  our  files,  provided  that 
the  ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective  order 
(APO),  without  the  written  consent  of 
the  Assistant  Secretary  for  Import 
Administration. 

If  the  ITC  determines  that  material 
injtuy,  or  threat  of  material  injury,  does 
not  exist,  this  proceeding  will  be 
terminated.  If  however,  the  ITC 
determines  that  such  injury  does  exist, 
we  will  issue  a  countervailing  duty 
order. 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injury  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 


Dated:  March  21.  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

Appendix  I — Issues  and  Decision 
Memorandum 


a 

1 


A.  Summary 

B.  Methodology  and  Background 

I.  Scope  of  Investigation 

II.  Company  Exclusions 

III.  Period  of  Investigation 

IV.  Critical  Circumstances 

V.  Subsidies  Valuation  Information 

A.  Aggregation 

B.  Allocation  Period 

C.  Benchmarks  for  Loans  and  Discount 
Rate 

D.  Recurring  and  Non-recurring  Benefits 

E.  Subsidy  Rate  Calculation 

F.  Upstream  Subsidies 

VI.  Numerator  Issues 

VII.  Denominator  Issues 

C.  Analysis  of  Programs 

I.  Provincial  Stumpage  Programs  Determined 

to  Confer  Subsidies 

A.  Financial  Contribution 

B.  Benefit 

C.  Specificity 

D.  Conversion  Factor 

E.  Description  of  Provincial  Stumpage 
Programs 

1.  Province  of  Quebec 

2.  Province  of  British  Columbia 

3.  Province  of  Ontario 

4.  Province  of  Alberta 

5.  Province  of  Manitoba 

6.  Province  of  Saskatchewan 

F.  Country-Wide  Rate  for  Stumpage 

II.  Other  Programs  Determined  to  Confer 

Subsidies 

A.  Programs  Administered  by  the 
Government  of  Canada 

1.  Non-Payable  Grants  and  Conditionally 
Repayable  Contributions  from  the 
Department  of  Western  Economic 
Diversification 

2.  Federal  Economic  Development 
Initiative  in  Northern  Ontario  (FedNor) 

B.  Programs  Administered  by  the  Province 
of  British  Columbia 

1.  Forest  Renewal  B.C. 

2.  Job  Protection  Commission 

C.  Programs  Administered  by  the  Province 
of  Quebec 

1.  Private  Forest  Development  Program 

III.  Programs  Determined  to  be  Not 

Countervailable 

A.  Funds  for  Job  Creation  by  the  Province 
of  Quebec 

B.  Sales  Tax  Exemption  for  Seedlings  by 
the  Province  of  Ontario 

C.  Forest  Resources  Improvement  Program 

IV.  Programs  Determined  Not  to  Confer  a 

Benefit 

A.  Export  Assistance  Under  the  Societe  de 
Developpement  Industrial  du  Quebec 
(SDI)/Investissement  Quebec 

B.  Assistance  under  Article  7  of  the  SDI 

C.  Assistance  from  the  Societe  de 
Recupertioon  d-Exploitation  et  de 
Developpement  Forestiers  du  Quebec 
(Rexfor) 

V.  Other  Programs  . 


A.  Tembec  Redemption  of  Preferred  Stock 
Held  by  SDI 

B.  Subsidies  to  Skeena  Cellulose  Inc. 

VI.  Programs  Determined  Not  to  be  Used 

A.  Canadian  Forest  Service  Industry,  Trade 
and  Economics  Program 

B.  Loan  Guarantees  to  Attract  New  Mills 
from  the  Province  of  Alberta 

VII.  Program  Which  Has  Been  Terminated 
A.  Export  Support  Loan  Program  from  the 

Province  of  Ontario 
Vni.Programs  Which  We  Did  Not  Investigate 

A.  Subsidies  Provided  by  Canada's  Export 
Development  Corporation 

B.  Timber  Damage  Compensation  in 
Alberta 

D.  Total  Ad  Valorem  Rate 

E.  Analysis  of  Comments 

Comment  1:  Adjust  Provincial  Stumpage 

Rates  for  U.S.  Procurement  Costs 
Comment  2:  Tenure  Security  Rights  are 

Countervai  lable 
Comment  3:  Forest  Renewal  B.C.  and  Job 

Protection  Commission  Being 

Terminated 
Comment  4:  Clerical  Errors  in  Forest  Renewal 

B.C.  Subsidy  Calculation 
Comment  5:  The  Private  Forest  Development 

Program  is  not  Specific  under  the  Act 
Comment  6:  Loan  Guarantees  frt)m 

Investissement  Quebec  are  Not  Export 

Subsidies 
Comment  7:  Job  Protection  Commission  is 

Not  Countervailable 
Comment  8:  The  Industry,  Trade  and 

Economics  Program  is  Not 

Countervailable 

[FR  Doc.  02-7849  Filed  4-1-02;  8:45  am] 

HLLMO  COOe  3810-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  000929279-1219-02] 

RIN  0693-ZA41 

Announcing  Approval  of  Federal 
Information  Processing  Standard 
(RPS)  198,  The  Keyed-Hash  Message 
Authentication  Coda  (HMAC) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice. 


summary:  The  Secretary  of  Commerce 
approves  FIPS  198,  The  Keyed-Hash 
Message  Authentication  Code  (HMAC), 
and  makes  it  compulsory  and  binding 
on  Federal  agencies  for  the  protection  of 
sensitive,  unclassified  information.  FTPS 
198  is  an  essential  component  of  a 
comprehensive  group  of  cryptographic 
techniques  that  government  agencies 
need  to  protect  data,  communications, 
and  operations.  The  Key-Hashed 
Message  Authentication  Code  specifies 
a  cryptographic  process  for  protecting 
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the  integrity  of  information  and 
verifying  the  sender  of  the  information. 
This  FIPS  will  benefit  federal  agencies 
by  providing  a  robust  cryptographic 
algorithm  that  can  be  used  to  protect 
sensitive  electronic  data  for  many  years. 
EFFECTIVE  DATE:  This  standard  is 
effective  August  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elaine  Barker,  (301)  975-2911,  National 
Institute  of  Standards  and  Technology, 
100  Bureau  Drive,  STOP  8930, 
Gaithersburg,  MD  20899-8930. 

A  copy  of  FIPS  198  is  available 
electronically  from  the  NIST  website  at: 
http://csrc.nist.gov/publications/drafts/ 
dfips-HMAC.pdf. 

SUPPLEMENTARY  INFORMATION:  A  notice 
was  published  in  the  Federal  Register 
(Volume  66,  Number  4,  pp.1088-9)  on 
January  5,  2001,  annoimcing  the 
proposed  FTPS  for  Keyed-Hash  Message 
Audientication  Code  (HMAC)  for  public 
review  and  conunent.  The  Federal 
Register  notice  solicited  comments  from 
the  public,  academic  and  research 
communities;  manufactvu«rs,  voluntary 
standards  organizations,  and  Federal, 
state,  and  local  govenunent 
organizations.  In  addition  to  being 
published  in  the  Federal  Register,  the 
notice  was  posted  on  the  NIST  Web 
pages;  information  was  provided  about 
the  submission  of  electronic  comments. 
Comments  and  responses  were  received 
from  four  individuals  and  private  sector 
organizations,  and  from  one  Canadian 
government  organization.  None  of  the 
comments  opposed  the  adoption  of  the 
Keyed-Hash  Message  Authentication 
Code  (HMAC)  as  a  Federal  Information 
Processing  Standard.  Some  comments 
offered  editorial  suggestions  that  were 
reviewed.  Changes  were  made  to  the 
standard  where  appropriate. 

Following  is  an  analysis  of  the 
technical  and  related  comments 
received. 

Comment:  A  comment  expressed 
concern  about  the  security  of  the 
recommended  FIPS.  It  specifies  a  32-bit 
MAC,  as  compared  to  a  requirement  of 
a  volimtary  industry  standard  of  the 
retail  banldng  community  for  an  80-bit 
MAC  (using  3ie  Triple  Data  Encryption 
Algorithm).  Also  a  clarification  was 
requested  concerning  the  requirement  in 
the  recommended  FIPS  for  "periodic 
key  changes." 

Response:  HMAC  for  the  banking 
community  is  specified  in  a  draft 
voluntary  industry  standard  (ANSI 
X9.71),  and  mandates  a  80-bit  MAC. 
This  recommended  FIPS  is  based  on 
that  draft  standard,  but  was  written  to 
allow  the  32-bit  MAC,  which  is  used  by 
the  banking  community  and  in  other 
applications  where  there  is  little  risk  in 


the  use  of  a  relatively  short  MAC.  NIST 
believes  that  the  strengths  of  the  32-bit 
HMAC  and  the  Triple  DES  MAC  against 
collision  type  attacks  mentioned  in  the 
comment  are  equivalent;  collision  type 
attacks  use  trial  and  error  tactics  to  tiy 
to  guess  the  MAC.  NIST  believes  that 
the  recommended  FIPS  provides 
adequate  security,  and  that  it  will 
encourage  a  broad  application  of 
message  authentication  techniaues. 

NIST  believes  that  changing  keys 
periodically  is  a  good  practice.  This 
issue  is  not  addressed  in  ANSI  X9.71. 
Key  changes  are  recommended  even 
when  very  strong  algorithms  with  large 
keys  are  used,  since  keys  can  be 
compromised  in  ways  that  do  not 
depend  on  the  strength  of  the  algorithm. 
The  recommended  FIPS  does  not 
specify  how  often  keys  should  be 
changed.  This  will  be  addressed  in  a 
guidance  document  on  key  management 
that  is  currently  under  development. 
Information  about  this  guidance 
docimient  is  posted  on  NIST's  web 
pages  (http://www.nist.gov/kms). 

Comment:  A  comment  suggested  that 
a  table  of  equivalent  key  sizes  for 
different  algorithms  was  needed,  and 
that  the  values  allowed  for  the  key  size 
and  MAC  length  should  be  more 
restrictive. 

Response:  Advice  about  key  sizes  and 
the  equivalent  sizes  between  different 
cryptographic  algorithms  is  more 
properly  addressed  in  FTPS  180-1, 
Secure  Hash  Standard  (currently  under 
revision  as  FTPS  180-2)  and  the  plaimed 
guidance  document  on  key 
management.  With  regard  to  restrictions 
on  the  key  size  and  MAC  length,  NIST 
believes  that  the  marketplace  will 
determine  the  predominating  sizes. 

Comment:  A  comment  recommended 
that  references  to  and  examples  of  new 
hash  algorithms  (SHA-256,  SHA-384 
and  SHA-512)  be  included. 

Response:  The  new  hash  algorithms 
mentioned  have  not  yet  been  approved 
for  use.  NIST  believes  that  it  is 
inappropriate  to  provide  references  to 
and  examples  of  algorithms  that  are  not 
yet  approved  standards.  When  the  new 
hash  algorithms  have  been  approved, 
examples  using  these  algorithms  will  be 
available  on  NIST's  web  pages,  http:// 
www.nist.gov/cryptotoolkit. 

Comment:  A  conunent  recommended 
that  OIDs  (Object  Identifiers)  should  be 
included  for  HMAC  using  the  new  hash 
algorithms  mentioned  above. 

Response:  The  need  for  different 
object  identifiers  keeps  changing.  In 
addition,  the  new  hash  algorithms  have 
not  been  approved  as  standards. 
Therefore,  NIST  believes  that  OIDs    . 
should  not  be  included  in  this 
recommended  standard.  A  reference  to 


a  NIST  web  site  has  been  provided  in 
the  standard  to  help  users  obtain  HMAC 
OIDs. 

Comment:  An  observation  was  made 
regarding  the  different  restrictions  for 
the  key  size  and  MAC  size  (truncated 
output)  for  the  recommended  FIPS,  for 
RFC  2104  and  for  ANSI  X9.71.  The 
comment  mentioned  incompatibilities 
when  products  are  validated  against 
these  standards. 

Authority:  Under  Section  5131  of  the 
Information  Technology  Management  Reform 
Act  of  1996  and  the  Computer  Security  Act 
of  1987,  the  Secretary  of  Commerce  is 
authorized  to  approve  standards  and 
guidelines  for  the  cost  effectiye  security  and 
privacyof  sensitive  information  processed  by 
federal  computer  systems. 

E.O.- 12866:  This  notice  has  been 
determined  to  be  significant  for  the 
purposes  of  E.O.  12866. 

Dated:  March  25,  2002. 
Karen  H.  Broivn, 

Deputy  Director. 

[FR  Doc.  02-7880  Filed  4-1-02;  8:45  am] 

BILUNG  COOe  351»-CN-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  032602F] 

Gulf  of  Mexico  Rsheiy  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Coimcil)  will 
convene  public  meetings  to  discuss  the 
content  of  a  Programmatic 
Environmental  Impact  Statement  (PEIS) 
for  the  Council's  Generic  Amendment 
for  Essential  Fish  Habitat  (EFH)  in  the 
Gulf  of  Mexico  and  potential 
alternatives. 

DATES:  The  meetings  will  be  held  on 
Tuesday  April  16,  2002  in  Silver  Spring, 
MD,  and  Wednesday,  April  17,  2002  in 
Keimer,  LA,  fttim  9  a.m.  to  3  p.m. 
ADDRESSES:  The  meeting  on  April  16, 
2002  will  be  held  at  the  Holiday  Inn, 
8777  Georgia  Avenue  (Route  97),  Silver 
Spring,  MD;  telephone:  301-589-0800. 
The  meeting  on  April  17,  2002  will  be 
held  at  the  New  Orleans  Airport  Hilton. 
901  Airline  Drive,  Keimer,  LA; 
telephone:  504-469-5000. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coimcil,  3018  U.S. 
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Highway  301  North,  Suite  1000,  Tampa. 
FL  33619. 

FOA  FURTHER  INFORMATION  CONTACT: 
Heidi  Lovett,  MRAG  Americas 
(Contractor),  110  South  Hoover  Blvd, 
Suite  212,  Tampa,  FL  33609;  telephone: 
813-639-9519;  email: 
heidilovett@compuserve.com. 

SUPPLEMENTARY  INFORMATION:  The 

meetings  will  begin  with  a  focus  group 
workshop  of  interested  participants  that 
will  be  held  from  9  a.m.  to  12  noon,  to 
discuss  the  PETS  for  the  Council's 
Generic  Amendment  for  EFH  in  the  Gulf 
of  Mexico  and  to  discuss  structural 
com(>onents  and  potential  alternatives. 
The  goal  is  to  get  input  from  various 
stakeholders  early  in  this  process.  A 
public  comment  session  will  be 
scheduled  from  1  p.m.  to  3  p.m.  These 
meetings  are  being  coordinated  by  the 
Council's  Consultant  (MRAG  Americas) 
that  is  developing  the  PEIS.  These  wrill 
not  be  the  only  workshops  scheduled; 
other  opportimities  for  public  and 
stakeholders  involvement  exist  through 
the  PEIS  development  process  and  will 
be  noticed  accordingly.  Interested 
participants/attendees  should  contact 
Heidi  Lovett. 

A  copy  of  the  agenda  and  related 
materials  can  be  obtained  by  calling  the 
Council  office  at  813-228-2815. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  imder 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Coimcil's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  April  9, 
2002. 

Dated:  March  27.  2002. 
Theophilus  R.  Brainerd, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-7932  Filed  4-1-02;  8:45  ami 

BHJJNQ  COOe  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Admlniatration 

p.D.  032602E1 

Pacific  Rattary  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 


sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  March  27.  2002. 
Theophilus  R.  Brainerd, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-7933  Filed.4-1-02;  8:45  am] 

aiUJNO  CODE  3S10-22-« 


summary:  The  Pacific  Fishery 
Management  Council's  (Council)  Highly 
Migratory  Species  Plan  Development 
Team  (HMSPDT)  will  hold  a  work 
session,  which  is  open  to  the  public. 
DATES:  The  HMSPDT  will  meet  on 
Wednesday,  April  17,  2002;  Thursday, 
April  18,  2002;  and  Friday,  April  19, 
2002.  The  HMSPDT  will  meet  each  day 
from  8  a.m.  until  5  p.m.,  except  for 
Friday,  when  the  HMSPDT  will  meet 
bom  8  a.m.  imtil  business  for  the  day 
is  completed. 

ADDRESSES:  The  work  session  will  be 
held  in  the  large  conference  room  at  the 
NMFS  Southwest  Fisheries  Science 
Center,  8604  La  JoUa  Shores  Drive. 
Room  D-203,  La  JoUa,  CA  92037; 
telephone:  (858)  546-7000. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Waldeck,  Pacific  Fishery  Management 
Council;  (503)  326-6352. 
SUPPt£MENTARY  INFORMATION:  The 
primary  purpose  of  the  work  session  is 
to  scope  and  review  revisions  to  the 
draft  fishery  management  plan  for  West 
Coast  highly  migratory  species  fisheries 
per  Council  guidance  from  the  March 
2002  Coimcil  meeting. 

Although  nonemergency  issues  not 
contained  in  the  HMSPDT  meeting 
agenda  may  come  before  the  HMSPDT 
for  discussion,  those  issues  may  not  be 
the  subject  of  formal  HMSPDT  action 
during  this  meeting.  HMSPDT  action 
will  be  restricted  to  those  issues 
specifically  listed  in  this  document  and 
any  issues  arising  after  publication  of 
this  docimient  that  require  emergency 
action  imder  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
provided  the  public  has  been  notified  of 
the  HMSPDT's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodatioiis 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 


COMMITTEE  FOR  THE 
IMPLfMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuatment  of  Import  LImita  for  Certain 
Cotton  Textile  Producta  Produced  or 
Manufactured  in  Macau 

March  26,  2002. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  April  2.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
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see  66  FR  63028,  published  on 
December  4,  2001. 

James  C.  Leonard  m, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  26,  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washingfon,  DC 
20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27.  2001.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2002  and  extends 
through  December  31.  2002. 

Effective  on  April  2,  2002,  you  are  directed 
to  reduce  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Levels  in  Group  I 

339 

345 

347/348 


Adjusted  twelve-month 
limit 


2,218,464  dozen. 
89,443  dozen. 
1,245,753  dozen. 


■"The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemak.ing  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lames  C.  Leonard  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  02-7832  Filed  4-1-02;  8:45  am] 
BILUNO  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Malaysia 

March  26,  2002. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Conmiissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  April  5.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 


Department  of  Conmierce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  63030,  published  on 
December  4,  2001. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

March  26,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27,  2001,  hy  the 
Chairman.  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
2002  and  extends  through  December  31, 
2002. 

Effective  on  April  5.  2002.  you  are  directed 
to  reduce  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


2  Category  331  pt:  all 
6116.10.1720,  6116.10 
6116.10.7510,  6116.92 
6116.92.6430,  6116.92 
6116.92.7460,  6116.92 
6116.92.9400  and  611 
631  pi.:  all  HTS  numbers 
6116.10.4820,  6116.10 
6116.93.8800,  6116.93 
6116.99.5400  and  6116 


Category 

Adjusted  twelve-month 
limit 

Other  specific  limits 

331pt./631pt.2  

345 

628,689  dozen  pairs. 
225,129  dozen. 

HTS  numt)ers  except 
4ai0,  6116.10.5510, 
6410,  6116.92.6420, 
6440,  6116.92.7450, 
7470,  6116.92.8800, 
6.99.9510.;  Category 
except  6116.10.1730. 
.5520,  6116.10.7520, 
.9400,  6116.99.4800, 
99.9530. 


The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.02-7833  Filed  4-1-02;  8:45  am) 

BIUING  CODE  3510-DR-S   .- 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOUNNG  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  April 

5,2002. 

PLACE:  1155  21st  St.,  NW.,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

FOR  MORE  INFORMATION  CONTACT:  Jean  A. 

Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  02-7980  Filed  3-28-02;  4:21  pm) 

BILUNG  CODE  63S1-ei-M 


^The  limits  have  not  been  adjusted  to  ac- 
count tor  any  imports  exported  after  December 
31,2001. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  April 

12,  2002. 

PLACE:  1155  21st  St.,  NW.,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERD:  Surveillance 

Matters. 

FOR  MORE  INFORMATION  CONTACT:  Jean  A. 

Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  02-7981  Filed  3-28-02;  4:21  pm] 

BILUNG  CODE  SSSI-OI-M 


15552 


Federal  Register / Vol.  67.  No.  63 /Tuesday,  April  2.  2002 /Notices 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TME  AND  date:  11:00  a.m.,  Friday.  April 

19,  2002. 

PLACE:  1155  21st  St.,  NW..  Washington. 

DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

FOR  MORE  INFORMATION  CONTACT:  Jean  A. 

Webb.  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  02-7982  Filed  3-28-02;  4:21  pm] 

BMJJNQ  COM  aSI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  11:00  a.m..  Friday.  April 

26.  2002. 

place:  1155  21st  St..  NW.,  Washington. 

DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

FOR  MORE  INFORMATION  CONTACT:  lean  A. 

Webb.  202-418-5100. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  02-7983  Filed  3-28-02;  8:45  ami 

■HJJNO  COOe  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Reestablishment  of  the  Defense 
Advisory  Committss  on  Women  in  the 
Services 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  The  Defense  Advisory 
Committee  on  Women  in  the  Services 
(DACOWITS)  is  reestablished,  in 
consonance  with  the  public  interest, 
and  in  accordance  with  the  provisions 
of  the  "Federal  Advisory  Committee 
Act."  On  March  5,  2002,  the  Deputy 
Secretary  of  Defense  approved  a  revised 
charter  for  the  DACOWITS. 

The  Committee  shall  provide  the 
Secretary  of  Defense,  through  the 


Assistant  Secretary  of  Defense  (Force 
Management  Policy),  advice  and 
recommendations  on  matters  and 
policies  relating  to  the  recruitment  and 
retention,  treatment,  employment, 
integration,  and  well-being  of  highly 
qualified  professional  women  in  the 
Armed  Forces.  In  addition,  the 
Committee  shall  provide  advice  and 
recommendations  on  family  issues 
related  to  the  recruitment  and  retention 
of  a  highly  qualified  professional 
military. 

The  Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS) 
will  be  well  balanced  in  terms  of  the 
interest  groups  represented  and 
functions  to  be  performed.  The 
Committee  shall  be  composed  of  not 
more  than  35  civilian  members, 
representing  an  equitable  distribution  of 
demography,  professional  career  fields, 
commimity  service,  and  geography,  and 
selected  on  the  basis  of  their  experience 
in  the  military,  as  a  member  of  a 
military  family,  or  with  women's  or 
family-related  workforce  issues. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jennifer  Spaeth.  DoD  Committee 
Management  Officer.  703-695-4281. 

Dated:  March  26,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  02-7861  Filed  4-1-02;  8:45  am] 

BILUNG  COOE  SOO1-0a-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Domestic  Advisory  Panel  (DAP)  on 
Early  Intervention  and  Education  for 
Infants,  Toddlsrs,  Preschool  Children, 
and  Children  With  Disabilities 

agency:  Department  of  Defense 
Domestic  Dependent  Elementary  and 
Secondary  Schools  (DDESS). 
action:  Notice^ 

SUMMARY:  Pursuant  ot  Public  Law  92- 
463,  the  Federal  Advisory  Committee 
Act.  notice  is  hereby  given  that  a 
meeting  of  the  Domestic  Advisory  Panel 
(DAP)  on  Early  Intervention  and 
Education  for  Infants,  Toddlers. 
Preschool  Children,  and  Children  with 
Disabilities  is  scheduled  to  be  held  from 
8:30  a.m.  to  3:30  p.m.  on  May  6-7.  2002. 
The  meeting  is  open  to  the  public  and 
will  be  held  in  the  DDESS  Director's 
offices  at  700  Westpark  Drive,  third 
floor,  Peachtree  City,  GA  30269-1498. 
The  purpose  of  the  meeting  is  to:  review 
the  response  to  the  panel's 
recommendations  from  its  November 
2001  meeting;  review  and  comment  on 


data  and  information  provided  by 
DDESS;  and  establish  subcommittees  as 
necessary.  Persons  desiring  to  attend  the 
meeting  or  desiring  to  make  oral 
presentations  or  submit  written 
statements  for  consideration  by  the 
panel  must  contact  Dr.  Cynthia  Chen  at 
(770) 486-2990. 

Dated:  March  25,  2002. 
L.M .  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-7899  Filed  4-1-02;  8:45  am) 
BILUNG  COOC  S001-Oa-M 


DEPARTMENT  OF  EDUCATION 

SutMnission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  2, 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren  Wittenber^omb. eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Liformation 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision. 
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extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  March  27,  2002. 

Jolin  Tressler, 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Child  Care  Access  Means 
Parents  in  School  (CCAMPIS) 
Program — A  Guide  for  Preparation  of 
Applications. 

Frequency:  Aimually. 

Affected  Public:  Not-for-profit 
institutions;  Businesses  or  other  for- 
profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 

1   Responses:  300. 

I    Burden  Hours:  18,000. 

Abstract:  Collection  of  information  is 
necessary  in  order  for  the  Secretary  of 
Education  to  make  new  grants  imder  the 
Child  Care  Access  Means  Parents  in 
School  Program.  This  collection  will 
also  be  used  to  obtain  the  programmatic 
and  budgetary  information  needed  to 
evaluate  applications  and  make  funding 
decisions  based  on  the  authorizing 
statute  of  Section  419N  of  subpart  7, 
Title  IV  of  the  Higher  Education  Act  of 
1965,  as  amended. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO— IMG— Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/ or  the 
collection  activity  requirements  should 
be  directed  to  Joe  Schubart  at  (202)  708- 
8900  or  via  his  internet  address 
foe.Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 


Information  Relay  Service  (FIRS)  at  1- 

800-877-8339. 

[FR  Doc.  02-7885  Filed  4-1-02;  8:45  am] 

BHJJNG  CODE  4000-01 -P 

DEPARTMENT  OF  EDUCATION 
[CFOA  No.  84.357] 

Reading  First— Applications  for  State 
Grants 

AGENCY:  Office  of  Elementary  and 

Secondary  Education,  Department  of 

Education. 

ACTION:  Notice  inviting  applications  for 

new  awards  for  fiscal  year  (FY)  2002. 

SUMMARY:  The  Department  of  Education 
invites  State  educational  agencies  to 
apply  for  Reading  First  grants.  Reading 
First  is  the  largest — and  yet  most 
focused — early  reading  initiative  this 
coimtry  has  ever  undertaken.  Reading 
First  focuses  on  what  works,  and  will 
support  scientifically  based,  proven 
methods  of  early  reading  instruction  for 
students  in  kindergarten  through  third 
grade. 

Purpose  of  Program:  Reading  First 
provides  assistance  to  State  and  local 
educational  agencies  to  establish 
scientifically  based  reading  programs  in 
kindergarten  through  third  grade 
classrooms,  to  ensure  that  all  children 
learn  to  read  well  by  the  end  of  third 
grade. 

Eligible  Applicants:  State  educational 
agencies  from  the  50  states,  the  District 
of  Columbia,  Puerto  Rico,  the  Bureau  of 
Indian  Affairs,  Guam,  American  Samoa, 
the  U.S.  Virgin  Islands,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Applications  Available:  April  2,  2002. 

Deadline  for  Transmittal  of 
Applications:  May  29,  2002  in  order  to 
receive  funds  on  July  1,  2002  (pending 
approval).  Final  deadline:  July  1,  2003. 

Deadline  for  Intergovernmental 
Review:  September  1,  2003. 

Estimated  Available  Funds: 
$872,500,000. 

Estimated  Number  of  Awards:  57. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  72  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  76,  77,  79,  80,  82,  85.  97, 
98,  and  99. 

For  Applications  Contact:  Sandi 
Jacobs,  Reading  First  Program  Office, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW..  room  2W108, 
Washington.  DC  20202-6201. 
Telephone:  (202)  401-4877  or  via 


Internet:  http://www.ed.gov/offtces/ 
OESE/readingfirst. 


FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Doherty,  Reading  First  Program 
Office,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW,,  room 
2wl08,  Washington,  DC  20202-6201. 
Telephone:  (202)  401-4877  or  via  email: 
ReadingFirst@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  docmnent.  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free.,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

You  may  also  view  this  document  at 
the  following  site:  http://www.ed.gov/ 
offices/OESE/readingftrst/index.html 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  1201-1208. 
Dated:  March  29,  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  02-8036  Filed  4-1-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

National  Nuclear  Sacurtty 
Admlnlatration 

Offica  of  Loa  Atamoa  Sita  Oparationa 
Notica  of  Floodplain  Involvamant  for 
tha  Connector  Road  Batwaan 
Tactinical  Araaa  22  and  8  at  Loa 
Alamoa  National  Laboratory,  l.oa 
Alamoa,  Naw  Mexico 

agency:  National  Nuclear  Security 
Administration,  Office  of  Los  Alamos 
Site  Operations,  DOE. 
action:  Notice  of  floodplain 
involvement. 

summary:  The  National  Nuclear 
Security  Administration  (NNSA)  of  the 
Los  Alamos  Area  Office  at  the 
Department  of  Energy  (DOE)  plans  to 
construct  a  connector  road  about  one 
mile  in  length  between  Technical  Areas 
(TAs)  22  and  8  at  Los  Alamos  National 
Laboratory  (LANL).  A  short  segment, 
less  than  200  feet  in  length,  of  the  road 
will  cross  a  floodplain  area  within 
Pajarito  Canyon,  located  within  the 
western  portion  of  LANL.  In  accordance 
with  10  CFR  Part  1022.  DOE  has 
prepared  a  floodplain/wetland 
assessment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  April  17,  2002. 


ADDRESSES:  Written  comments  shoiUd 
be  addressed  to:  Elizabeth  Withers, 
Department  of  Energy,  National  Nuclear 
Security  Administration,  Los  Alamos 
Area  Office,  528  35th  Street,  Los 
Alamos,  NM  87544,  or  submit  them  to 
the  Mail  Room  at  the  above  address 
between  the  horns  of  8:00  am  and  4:30 
p.m.,  Monday  through  Friday.  Written 
comments  may  also  be  sent 
electronically  to:  ewithers®doeal.gov  or 
by  facsimile  to  (505)  667-9998. 
FOR  FURTHER  MFORMATKM  CONTACT:  Tom 
Rush,  Department  of  Energy,  National 
Nuclear  Security  Administration,  Los 
Alamos  Area  Office,  528  35th  Street,  Los 
Alamos,  NM  87544.  Telephone  (505) 
667-5280,  facsimile  (505)  667-9998. 

For  Further  Information  on  General 
DOE  Floodplain  Environmental  Review 
Requirements,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  EH-42, 
Department  of  Energy,  100 
Independence  Avenue,  SW., 
Washington  DC  20585-0119.  Telephone 
(202) 586-4600  or  (800) 472-2756, 
facsimile  (202)  586-7031. 
SUPPLEMENTARY  INFORMATION:  In  March 
2002,  NNSA  considered  a  proposal  for 
constructing  about  a  mile-long,  two  lane 
paved  road  that  would  link  TA-22  with 
an  existing  road.  Anchor  Ranch  Road, 
within  TA-8.  This  new  road  will 
provide  a  second  means  for  access  to 
facilities  located  at  TA-22;  the  existing 
TA-22  access  road  will  be  restricted  to 


emergency  use.  The  new  road  will 
correct  traffic  safety  hazards  associated 
with  use  of  the  existing  TA-22  access 
road.  The  area  surrounding  TA-22  and 
TA-8  is  forested  and  having  a  secondary 
access  road  to  the  TA-22  facilities  is  an 
important  fire  safety  measure. 
Construction  of  the  road  will  commence 
in  fiscal  year  2003  and  be  completed  in 
less  than  12  months. 
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In  accordance  with  EMDE  regtdations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  Part  1022),  NNSA 
has  prepared  a  floodplain/wetland 
assessment  for  this  action,  which  is 
available  by  contacting  Elizabeth 
Withers  at  the  previously  identified 
addresses,  phone  and  facsimile 
numbers.  The  floodplain/wetland 
assessment  is  available  for  review  at  the 
DOE  Reading  Room  at  the  Los  Alamos 
Outreach  Center,  1619  Central  Avenue, 
Los  Alamos.  NM  878544;  and  the  DOE 
Reading  Room  at  the  Zinmierman 
Library,  University  of  New  Mexico, 
Albuquerque.  NM  87131.  The  NNSA 
will  publish  a  floodplain  statement  of 
findings  for  this  project  in  the  Federal  * 
Register  no  sooner  than  April  17,  2002. 

Issued  in  Los  Alamos,  NM  on  March  25, 
2002. 
Corey  A.  Cruz,  • 

Acting  Director,  U.  S.  Department  of  Energy, 
National  Nuclear  Security  Administration, 
Office  of  Los  Alamos  Site  Operations. 


[m  Doc.  02-7920  Filed  4-1-02;  8:45  am] 

BHJJNG  CODE  6450-01-P 

DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Admlnlatration 

Floodplain  Statement  of  Finding  for  ttie 
DIapoaition  of  ttta  Omega  Waat  Facility 
at  Loa  Alamoa  National  Lai>oratory, 
Loa  Alamoa,  NM 

AGENCY:  Office  of  Los  Alamos  Site 
Operations,  National  Nuclear  Security 
Administration,  Department  of  Energy. 
ACTION:  Floodplain  statement  of  finding. 

SUMMARY:  This  Floodplain  Statement  of 
Findings  is  for  the  disposition  of  the 
Omega  West  Facility  from  the  Los 
Alamos  Canyon  floodplain  at  Los 
Alamos  National  Laboratory  (LANL), 
Los  Alamos,  New  Mexico.  This 
Statement  of  Findings  is  prepared  in 
accordance  with  10  CFR  part  1022.  The 
Department  of  Energy's  (DOE)  National 
Nuclear  Security  Administration 
(NNSA),  Office  of  Los  Alamos  Site 
Operations  plans  to  decontaminate  and 
demolish  the  Omega  West  Facility  from 
the  Los  Alamos  Canyon  bottom  to 
reduce  the  potential  for  radioactive 


contaminant  spread  and  debris 
dissemination  in  the  event  of  a  major 
flood.  The  Omega  West  Facility  (the 
Facility)  housed  an  old  research  reactor 
known  as  the  Omega  West  Reactor 
(OWR).  The  OWR  was  shut  down  in 
1992  and  the  fuel  rods  were  removed 
from  the  Facility  in  1994.  The  Facility, 
originally  constructed  in  1944,  and  its 
associated  structures  are  of  advanced 
age  and  not  in  a  condition  suitable  for 
renovation  or  reapplication.  Further, 
they  are  located  within  a  potential  flood 
pathway.  There  is  no  foreseeable  future 
use  for  the  Facility,  which  is  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  NNSA  prepared  a 
floodplain  assessment  describing  the 
effects,  and  measures  designed  to  avoid 
or  minimize  potential  harm  to  or  within 
the  affected  floodplains. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Withers,  U.  S.  Department  of 
Energy,  National  Nuclear  Security 
Administration,  Los  Alamos  Site 
Operations  Office,  528  35th  Street.  Los 
Alamos  NM  87544.  Telephone  (505) 
667-8690,  or  facsimile  (505)  667-9998; 
or  electronic  address: 
ewithers@doeal.gov.  For  Further 
Information  on  General  DOE  Floodplain 
Enviroimiental  Review  Requirements, 


Contact:  Carol  M.  Borgstrom,  Director, . 
Office  of  NEPA  Policy  and  Compliance 
(EH-42),  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585-0119, 
Telephone  (202)  586-^4600  or  (800)  472- 
2756;  facsimile  (202)  586-7031. 
SUPPLEMENTARY  I»»)RMATI0N: 

Background 

A  Notice  of  Floodplain  Involvement  .- 
was  published  in  the  Federal  Register 
on  February  20.  2002  (67  FR  7674).  This 
Notice  annoimced  that  the  Floodplain 
Assessment  would  be  issued  together  as 
part  of  the  draft  Environmental 
Assessment  (EA).  The  draft  EA  was 
distributed  to  the  State,  Tribes,  and 
interested  parties,  and  was  also  placed 
in  the  DOE's  public  Reading  Rooms  in 
Los  Alamos  and  Albuquerque,  New 
Mexico  on  March  4,  2002  for  a  21-day 
comment  period.  No  comments  were 
received  from  the  Federal  Register 
notice  on  the  proposed  floodplain 
action. 

In  May  2000,  the  Cerro  Grande  Fire 
burned  across  the  upper  and  mid- 
elevation  zones  of  several  watersheds, 
including  the  Los  Alamos  Canyon 
watershed.  Several  of  the  Omega 
Facility's  small  support  buildings  and 
structxires  were  demolished  and 
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disposed  of  during  the  first  6  months 
post  Cerro  Grande  Fire.  The  remaining 
buildings,  including  Building  2-1  that 
houses  the  OWR  vessel,  and  the 
associated  structures  and  utilities  and 
infrastructure,  continue  to  be  viilnerable 
to  damage  from  flooding  and  mudflows 
as  a  result  of  the  fire  and  the  changed 
environmental  conditions  upstream 
from  the  Facility.  While  all  buildings 
are  vulnerable,  the  support  buildings 
and  structures  are  especially  at  risk  due 
to  their  construction  characteristics. 

Proiect  Description 

NNSA  proposes  to  decontaminate  and 
demolish  P&D)  the  OWR  vessel  and  the 
remaining  Omega  West  Facility 
structiuBS  located  within  Los  Alamos 
Canyon  at  Los  Alamos  National 
Laboratory,  Los  Alamos,  New  Mexico. 
The  activities  would  consist  of 
characterization  and  removal  of 
radiological  and  other  potential 
contamination  in  all  the  structures  and 
subsequent  demolition  of  the  structiires; 
dismantlement  of  the  reactor  vessel; 
segregation,  size  reduction,  packaging, 
transportation,  and  disposal  of  wastes; 
and  removal  of  several  feet  of 
potentially  contaminated  soil  from 
beneath  the  reactor  vessel;  and 
recontouring  and  reseeding  of  the  site. 
Decontamination  of  the  Omega  West 
Facility  would  include  the  removal  of 
nonradiological  and  radiological 
contamination  from  building  and 
structure  surfaces  throughout  the  Omega 
West  Facility.  The  extent  of 
decontamination  performed  would  be 
limited  to  those  activities  required  to 
minimize  radiological  and  hazardous 
material  exposure  to  workers,  the 
public,  and  the  environment.  Once  the 
Omega  West  Facility  has  been 
decontaminated,  the  buildings, 
structures,  foundations,  and  other 
facility  components  would  be 
demolished.  All  building  and  structural 
materials  would  be  removed  bom  the 
canyon  and  sent  to  appropriate  disposal 
sites. 

AltematiTes 

The  draft  EA  considers  one 
alternative,  the  Phased  Removal 
Alternative,  in  addition  to  the  Proposed 
Action  and  the  No  Action  alternatives. 
Under  Phased  Removal  Alternative,  part 
of  the  Omega  West  Facility  would  be 
demolished  in  the  near-term  and  part 
would  be  left  undemolished  until  some 
point  in  the  next  20  to  30  years.  The 
Proposed  Alternative  would  remove  the 
entire  Omega  West  Facility  from  the 
floodplain,  out  of  the  canyon, 
disposition  the  waste  from  the 
demolition,  and  would  restore  the  site 
to  a  near  natural  condition. 


Floodplain  Impacts 

The  proposed  action  would  benefit 
the  floodplain.  Removal  of  the  Omega 
West  Facility  would  restore  floodplain 
values  by  removing  obstructions  to  the 
natural  flow  and  function  of  the 
floodplain.  It  would  also  remove  a 
source  of  potential  radioactive  and  non- 
radiological  contamination  to  the 
downstream  floodplain.  Should  a  rain 
event  occur  during  this  activity,  there 
may  be  some  sediment  movement  down 
canyon  because  of  the  loosened 
condition  of  the  soil  from  all  the 
demolition  and  disposition. 

Floodplain  Mitigation 

Best  management  practices  for 
minimizing  soil  disturbance  would  be 
in  place  to  reduce  the  potential  for 
erosion.  No  debris  would  be  left  in  the 
canyon  bottom.  There  woixld  be  no 
vehicle  maintenance  or  fueling  within 
100  feet  of  the  stream  channel.  Any 
sediment  movement  from  the  site  would 
be  short  term  and  temporary. 

Issued  in  Los  Alamos,  New  Mexico  on 
March  19.  2002. 
Corey  A.  Cruz, 

Acting  Director.  U.S.  Department  of  Energy. 
National  Nuclear  Security  Administration, 
Office  of  Los  Alamos  Site  Operations. 
[PR  Doc.  02-7923  Filed  4-1-02;  8:45  am] 
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Center  to  pickup  your  badge.  If  your 
name  is  not  on  the  list,  the  guard  will 
direct  you  go  to  the  Lederman  Science 
Center  to  sign  in  the  appropriate  forms 
and  then  they  will  set  up  a  badge  for 
you  to  attend  the  meeting. 

Also,  this  meeting  will  be  webcast  for 
those  who  cannot  attend.  The  address  to 
logon  to  this  meeting  is:  http://www- 
visualmedia.fnal.gov/real/HEPAP.htm. 

Issued  in  Washington,  DC  March  28,  2002. 
Rachel  Samuel, 

Deputy  (Committee  Management  Officer. 
(PR  Doc.  02-7922  Filed  4-1-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  Of  Science;  High  Energy  Physics 
Advisory  Panel;  Meeting 

agency:  Department  of  Energy. 
ACTION:  Amendment  to  notice  of  open 
meeting. 

On  March  5,  2002,  the  Department  of 
Energy  published  a  notice  of  open 
meeting  announcing  a  meeting  of  the 
High  Energy  Physics  Advisory  Panel  67 
FR  9962.  This  notice  announces 
information  on  how  to  gain  access  to  the 
upcoming  High  Energy  Physics 
Advisory  Panel  meeting  that  will  be 
held  April  26-27,  2002  at  Fermi 
National  Accelerator  Laboratory. 

Due  to  security  requirements  at  Fermi 
National  Accelerator  Laboratory 
(FNAL),  you  must  enter  the  Laboratory 
via  the  Pine  Street  entrance.  Please  visit 
their  website  at:  http://www.fnal.gov — 
go  to  the  visiting  Fermi  web  link  which 
will  give  directions  along  with  maps  of 
the  area.  If  you  wish  to  be  added  to  the 
visitor  list  ahead  of  time,  you  must 
contact  Mary  CuUen  of  FNAL  at  630- 
840-3211  no  later  than  April  19,  2002. 
When  arriving  at  the  Laboratory  via  the 
Pine  Street  entrance,  the  guard  will 
direct  you  to  the  Lederman  Science 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy;  Coal  Policy 
Committee  of  the  Natlonai  Coal 
Council  Advisory  Committee;  Meeting 

agency:  Department  of  Energy. 
action:  Notice  of  open  meeting. 

summary:  This  notice  aimoimces  a 

meeting  of  the  Coal  Policy  Committee  of 

the  National  Coal  Council  Advisory 

Committee.  Federal  Advisory 

Committee  Act  (Public  Law  92-463,  86 

Stat.  770)  requires  notice  of  these 

meetings  be  announced  in  the  Federal 

Register. 

DATES:  Thursday,  April  25,  2002,  at 

11:00  am. 

ADOAESSES:  Chicago  Hilton  &  Towers, 

720  South  Michigan  Avenue,  Chicago, 

IL. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margie  D.  Biggerstaff,  U.S.  Department 
of  Energy,  Office  of  Fossil  Energy, 
Washii^on,  DC  20585.  Phone:  202/ 
586-3867. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  purpose  of  the  Coal 
Policy  Committee  of  the  National  Coal 
Coimcil  is  to  provide  advice, 
information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters 
relating  to  coal  and  coal  industry  issues. 
The  purpose  of  this  meeting  is  to  review 
the  Coimcil's  draft  report  on  electricity 
supply  and  emissions  control. 

Tentative  Agenda 

•  Call  to  order  by  Mr.  Malcolm 
Thomas,  Chairman,  Coal  Policy 
Committee. 

•  Review  and  discuss  the  Council's 
draft  report  on  electricity  supply  and 
emissions  control. 

•  Discussion  of  other  business 
properly  brought  before  the  Coal  Policy 
Committee. 

•  Public  comment — 10  minute  rule. 

•  Adjournment. 
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PoUic  Participation 

The  meeting  is  open  to  the  public. 
The  Chairperson  of  the  Committee  will 
conduct  the  meeting  to  facilitate  the 
orderly  conduct  of  business.  If  you 
would  like  to  file  a  written  statement 
with  the  Committee,  you  may  do  so 
either  before  or  after  the  meeting.  If  you 
would  like  to  make  oral  statements 
regarding  any  of  the  items  on  the 
agenda,  you  should  contact  Margie  D. 
Biggerstaff  at  the  address  or  telephone 
number  listed  above.  You  must  make 
your  request  for  an  oral  statement  at 
least  five  business  days  prior  to  the 
meeting,  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda.  Public  comment  will  follow 
the  10  minute  rule. 

Transcripts 

The  transcript  will  be  available  for 
public  review  and  copying  within  30 
days  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC  on  March  28, 
2002. 

Rachel  M.  Samuel, 

Deputy  Committee  Management  Officer. 
[FR  Doc.  02-7921  Filed  4-1-02;  8:45  am] 

BILUNG  CODE  64SO-01-P 
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PARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-1 69-003] 

AHiance  Pipeline  L.  P.;  Notice  of 
Application 

March  27.  2002. 

Take  notice  that  on  March  18,  2002, 
Alliance  Pipeline  L.P.  (Alhance), 
pursuant  to  section  3  of  the  Natural  Gas 
Act  (NGA),  and  Subparts  B  and  C  of  Part 
153  of  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
under  the  NGA  filed  an  application  to 
amend  its  Presidential  Permit  (Permit) 
to  reflect  the  actual  peak  day  capacity  of 
the  authorized  border-crossing  facilities 
between  the  United  States  and  Canada. 
The  current  Permit,  issued  on 
September  17, 1998,  84  FERC  61,239 
(1998),  indicates  a  capacity  of  1.632 
Billion  cubic  feet  per  day  (Bcfd)  or  1.593 
Bcfd  plus  fuel.  The  proposed 
amendment  would  have  the  Permit 
reflect  actual  operating  experience  and 
results  of  recent  engineering  analyses 
not  currently  reflected  in  the  Permit,  all 
as  more  fully  set  forth  in  the 


application,  which  is  on  file  with  the 
Commission,  and  open  for  public 
inspection.  This  filiig  may  be  viewed 
on  the  web  at  http://www.feTC.gov  using 
the  "RIMS"  link,  select  "Docket  #"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

Alliance  requests  that  the 
Commission  amend  the  Presidential 
Permit  to  reflect  the  actual  peak  day 
capacity,  a  flow  which  could  occur  in 
very  limited  circumstances,  of  1.8  Bcfd, 
inclusive  of  fuel,  for  the  authorized 
border-crossing  facilities.  No  new  rates 
or  rate  schedules  are  proposed.  The 
facilities  will  continue  to  provide 
imjHOved  access  to  supplies  of  natural 
gas  and  improve  the  dependability  of 
international  energy  trade.  No  changes 
are  proposed  to  the  cuirently  authorized 
facilities. 

Questions  regarding  this  filing  should 
be  directed  to  Dennis  Prince,  Vice 
President-Regulatory  Strategy  and 
Stakeholder  Relations,  Alliance  Pipeline 
L.P.,  Old  Shady  Oak  Road,  Eden  Prairie, 
Minnesota  55344-3252  or  call  (952) 
983-1000. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  April  17,  2002,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procediu«  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Conunission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  "The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 


provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denjdng  a  certificate  will  be  issued. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Liiiwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-7888  Filed  3-29-02;  8:45  am] 

BHJJNG  CODE  enr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GP94-2-01 1] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Refund  Report 

March  27,  2002. 

Take  notice  that  on  March  22,  2002, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  with  the 
Commission  its  Refund  Report  made  to 
comply  with  the  April  1 7, 1995 
Settlement  (Settlement)  in  Docket  No. 
GP94-02,  et  al.  as  approved  by  the 
Commission  on  Jime  15, 1995 
(Coliunbia  Gas  Transmission  Corp.,  71 
FERC  ?  61,337  (1995)). 

On  February  20,  2002  Columbia  states 
that  it  made  refunds,  as  billing  credits 
and  with  checks,  in  the  amount  of 
$308,553.40.  The  refunds  represent 
deferred  tax  refunds  received  from 
Trailblazer  Pipeline  Company  and 
Overthrust  Pipeline  Company.  These 
refunds  were  made  pursuant  to  Article 
Vin,  Section  E  of  the  Settlement  using 
the  allocation  percentages  shown  on 
Appendix  G,  Schedule  5  of  the 
Settlement.  The  refunds  include  interest 
at  the  FERC  rate,  in  accordance  with  the 
Code  of  Federal  Regulations,  Subpart  F, 
Section  154.501(d). 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
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filed  on  or  before  April  3.  2002.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-FiUng"  link. 

Linwood  A.  Wataon,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-7891  Filed  3-29-02;  8:45  am] 

■LLMQ  COOK  wm-m-f 


via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Wataon.  ]r.. 

Deputy  Secretary. 

[PR  Doc.  02-7890  Filed  3-29-02;  8:45  am) 
I  COM  «n7-oi-» 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Ragulatory 
CwMnlssion 

[Dodnt  No.  ES02-26-000] 

llwwplnEnfgyR— ourfCo^ 
Umilwl  Partnership;  Notica  of 
AppHcallon 

March  27.  2002. 

Take  notice  that  on  March  20,  2002, 
Hennepin  Energy  Resource  Co.,  Limited 
Partnership  (Hennepin)  submitted  an 
application  pursuant  to  section  204(a)  of 
the  Federal  Power  Act  seeking 
authorization  for  a  blanket  authorization 
to  issue  seciirities  and  assume 
liabilities. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regiilatory  Commission,  888 
First  Street,  hJE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  April  15, 
2002.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docketi"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 


interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Wataon,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-7894  Filed  3-29-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Ragulalory 
Comniiaaion 

[Dodnt  No.  RP02-166-001] 

Horizon  Pipeline  Company,  LLC; 
Notice  of  Withdrawal  of  Propoaed 
Tariff  Sheet 

March  27,  2002. 

Take  notice  that  on  March  18,  2002, 
Horizon  Pipeline  Company,  L.L.C. 
(Horizon)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
to  withdraw  its  First  Revised  Sheet  No. 
209  from  its  pending  February  27,  2002 
filing  in  Docket  No.  RP02-165-000 
(February  27th  Filing). 

Horizon  states  that  one  of  the 
proposed  changes  in  its  February  27th 
Filijig  was  to  place  responsibility  for 
damages  on  the  party  tendering  non- 
conforming gas.  That  change  was 
reflected  on  First  Revised  Sheet  No.  209 
in  the  February  27th  Filing. 
Subsequentiy,  as  a  result  of  discussions 
between  Horizon  and  Nicor  Gas,  which 
will  be  a  major  shipper  on  Horizon. 
Horizon  agreed  to  withdraw  First 
Revised  Sheet  No.  209  from  its  February 
27th  filing. 

Horizon  states  that  copies  of  the  filing 
are  being  mailed  to  interested  state 
commissions  and  all  parties  set  out  on 
the  Commission's  official  service  lists  in 
Docket  Nos.  RP02-165  and  CPOO-129.  et 
al. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  3.  2002.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Dockett"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleaion 

[Dodnt  No.  RP02-205-4)00] 

K  N  Wattenberg  Tranamieaion  Limited 
UeMiity  Company;  Notice  of  Request 
forWahrer 

March  27,  2002. 

Take  notice  that  on  March  18,  2002. 
K  N  Wattenberg  Transmission  Limited 
Liability  Company  (KNW)  tendered  for 
filing  a  petition  to  the  Commission  to 
waive  its  filing  reqviirement  oontained 
in  18  CFR  206,  et  seq.  to  the  extent  such 
rules  require  KNW  to  file  a  FERC  Form 
No.  2  for  the  calendar  year  2001. 

KNW  states  that  by  year  end  2001. 
KNW  neither  owned  nor  operated 
focilities  subject  to  the  Commission's 
jurisdiction  and  it  was  no  longer  a 
natural  gas  company  as  defined  in  the 
Natxual  Gas  Act.  KNW  does  not  believe 
that  the  intent  of  the  Form  No.  2  filing 
requirement  would  be  served  if  the 
requirement  is  imposed  on  KNW  for  the 
reporting  year  2001. 

KNW  requests  that  the  Commission 
issue  an  order  to  KNW  waiving  the 
applicability  of  the  FERC  Form  No.  2 
filing  requirement  contained  in  18  CFR 
260  for  the  year  2001. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
April  3,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "DcKJcetf"  and  follow  the 
instructions  (call  202-208-2222  for 
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assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-7897  Filed  3-29-02;  8:45  am) 

MLUNG  cooe  cnr-oi-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-207-000] 

K  N  Wattenberg  Transmission  Limited 
Liability  Company;  Notice  of  Request 
for  Wah/er 

March  27,  2002. 

Take  notice  that  on  March  18,  2002, 
K  N  Wattenberg  Transmission  Limited 
Liability  Company  (KNW)  tendered  for 
filing  a  petition  to  the  Commission  to 
waive  its  filing  requirement  contained 
in  18  CFR  206,  et  seq.  to  the  extent  such 
rules  require  KNW  to  file  a  FERC  Form 
No.  567  for  the  calendar  year  2001. 

KNW  states  that  by  year  end  2001, 
KNW  neither  owned  nor  operated 
facilities  subject  to  the  Commission's 
jurisdiction  and  it  was  no  longer  a 
natiiral  gas  company  as  defined  in  the 
Natural  Gas  Act.  KNW  does  not  believe 
that  the  intent  of  the  Form  No.  567  filing 
requirement  would  be  served  if  the 
requirement  is  imposed  on  KNW  for  the 
reporting  year  2001. 

KNW  requests  that  the  Commission 
issue  an  order  to  KNW  waiving  the 
applicabihty  of  the  FERC  Form  No.  567 
filing  requirement  contained  in  18  CFR 
260.8  for  the  year  2001. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
April  3,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  writh  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 


instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.200l(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  ♦ 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-7898  Filed  3-29-02;  8:45  am] 

BILUNG  CODE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-292-006] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Report  of 
Refunds 

March  27,  2002. 

Take  notice  that  on  March  22.  2002, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  fihng  a 
report  of  refunds  pursuant  to  §  154.501 
of  the  Commission's  Regulations,  18 
CFR  154.501. 

MRT  states  that  the  purpose  of  this 
filing  is  to  report  the  refunds  that 
resulted  frt)m  the  Period  One  Settiement 
Rates  for  Firm  Storage  Service  (FSS) 
customers  for  the  period  October  1 , 
2001,  the  effective  date  of  the  settlement 
rates,  through  December  31,  2001. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  3,  2002.  Protests 
will  be  considered  by  the  Conmiission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instiuctions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-7895  Filed  3-29-02;  8:45  ami. 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  ER02-1 392-000] 

New  England  Power  Pool;  Notice  of 
Filing 

March  28,  2002. 

Take  notice  that  on  March  26,  2002, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  materials  to  effectuate  the 
allocation  to  NEPOOL  Participants  of 
costs  associated  with  the  Load  Response 
Program  Southwest  Connecticut 
Emergency  Capability  Supplement. 

The  Participants  Committee  requests 
an  effective  date  of  June  1,  2002  for 
commencement  of  the  allocation  of  such 
costs.  The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene^All  such 
motions  or  protests  should  be  tiled  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicaint  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instioictions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 
Comment  Date:  April  8,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-7999  Filed  3-29-02;  8:45  am] 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-20»-000] 

Southern  LHG  Inc.;  Notice  of  Proposed 
Changes  In  FERC  Tariff 

March  28.  2002. 

Take  notice  that  on  March  26,  2002. 
Southern  LNG  Inc.  (Southern  LNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  April  15,  2002: 

First  Revised  Sheet  No.  106 

Southern  LNG  states  that  the  purpose 
of  this  filing  is  to  revise  the  Tariff  with 
respect  to  the  generic  types  of  rate 
discounts  that  may  be  granted  by 
Southern  LNG  without  having  to  file  an 
individual  Service  Agreement. 

Southern  LNG  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
viifVW.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-8003  Filed  3-29-02;  8:45  amj 

BiuMQ  cooe  vm-<n-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-209-000] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Tariff 

March  28.  2002. 

Take  notice  that  on  March  26,  2002, 
Southern  Natural  Gas  Company 
(Southern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  pertaining  to  its  tariff 
provisions  containing  the  "net  present 
value  ■  (NPV)  methodology  for  awarding 
available  capacity,  with  an  effective  date 
ofMay  1,2002: 

2nd  Revised  Sheet  No.  lOlA 
1st  Revised  Sheet  No.  101 B 
2nd  Revised  Sheet  No.  102 
1st  Revised  Sheet  No.  102A 

Southern  is  requesting  authority:  (1) 
To  allow  shippers  with  prearranged 
deals  a  one-time  right  to  match  any  bid 
made  in  an  open  season  with  a  higher 
NPV,  and  (2)  to  award  contracts  for 
capacity  for  terms  of  90  days  or  less 
without  holding  an  open  season. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

(FR  Doc.  02-8004  Filed  3-29-02;  8:45  am] 

BILLING  cooe  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11 95»-0021   \>.^ 

Symbiotics,  LLC;  Notice  of  Surrender 
of  Preliminary  Permit 

March  28,  2002. 

Take  notice  that  Symbiotics,  LLC, 
permittee  for  the  proposed  Savage 
Rapids  Dam  Project,  has  requested  the 
Commission  to  accept  the  voluntary 
surrender  of  its  preliminary  permit.  The 
permit  was  issued  on  September  27, 
2001,  and  would  have  expired  on 
August  31,  2004.  The  project  would 
have  been  located  on  the  Rogue  River, 
in  Josephine  and  Jackson  Counties, 
Oregon. 

The  permittee  filed  the  request  on 
March  20,  2002,  and  the  preliminary 
permit  for  Project  No.  11959  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday,  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-8002  Filed  3-29-02;  8:45  am) 

BHUNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No8.  CP02-1 16-000  and  CP02-117- 
000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Applications 

March  27.  2002.  ', 

Take  notice  that  on  March  18,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  Nine  E.  Green  way  Plaza. 
Houston,  Texas  77046,  filed  in  Docket 
Nos.  CP02-116-000  and  CP02-117-000 
applications  pursuant  to  section  7(c) 
and  section  3  of  the  Natural  Gas  Act 
(NGA)  and  Parts  157  and  153  of  the 
Commission's  regulations  for:  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  certain  pipeline 
facilities,  referred  to  as  the  South  Texas 
Expansion  Project,  and  Section  3 
authorization  pursuant  NGA  and  a 
Presidential  Permit  pursuant  to 
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Executive  Order  No.  10485,  as  amended 
by  Executive  Order  No.  12038,  to  site, 
construct,  operate,  connect,  and 
maintain  facilities  at  the  International 
Boundary  between  the  United  States 
and  Mexico  for  the  import  and  export  of 
up  to  320,000  Dth/d  of  natural  gas 
between  Hidalgo,  Coimty,  Texas  and  the 
State  of  Tamaulipas,  Mexico,  all  as  more 
fully  set  forth  in  the  application.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
ivHTV./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Specifically,  Tennessee  proposes  to 
construct,  in  Hidalgo  Coxmty,  Texas,  a 
9.28-mile,  30-inch  diameter  lateral  (Rio 
Bravo  Lateral)  from  Tennessee's 
Pipeline  No.  409A-100  (Donna  Line)  to 
the  border  crossing.  A  measurement 
facility  will  be  constructed  at  the 
intersection  of  the  Rio  Bravo  Lateral  and 
the  border  crossing  facilities.  In 
addition,  Tennessee  proposes  to 
construct,  all  in  Hiddgo  County,  7.58 
miles  of  24-inch  pipeline  loop  adjacent 
to  the  existing  Donna  Line,  and  a  new 
compressor  station  consisting  of  9,470 
horsepower  near  the  town  of  Edinbm^. 
The  project  also  includes  modifications 
of  Tennessee's  existing  Compressor 
Station  1,  in  Nueces  County,  Texas,  and 
Station  9  in  Victoria  Coimty,  Texas  to 
accomimodate  bi-directionai  flow 
through  the  stations.  The  proposed 
border  crossing  facilities  consist  of  1000 
feet  of  30-inch  pipeline  extending  from 
the  Rio  Bravo  Lateral  to  the  midpoint  of 
the  Rio  Grande  River  for 
interconnection  with  Gasoducto  del 
Rio's  facilities.  The  total  estimated  cost 
of  the  proposed  project  is  estimated  to 
be  $39.8  million.  Tennessee  requests 
authorization  no  later  than  December 
23,  2002. 

'Tennessee  states  that  natural  gas  is 
required  to  fuel  four  electric  power 
generation  plants  located  in  the 
Northern  Mexico  Municipalities  of  Rio 
Bravo  and  Valle  Hermoso,  Tamaulipas. 
Two  of  the  plants  are  currently 
receiving  service  bom  Pemex  Gas  y 
Petroquimica  Basica,  but,  Tennessee 
states  that  its  project  will  be  the  only 
source  of  gas  supply  for  the  other  two 
plants,  one  scheduled  to  be  ready  for 
commercial  operation  on  April  1,  2004, 
and  the  last  on  April  1,  2005. 

Tennessee  states  that  it  has  executed 
binding,  15-year  precedent  agreements 
with  MGI  Supply,  Ltd.  For  130,000  Dth/ 
d  beginning  June  1,  2003,  El  Paso 
Merchant  Energy,  LP  for  95,000  Dth/d 
beginning  April  1,  2004,  and  EDF 
International  for  95,000  Dth/d  beginning 


April  1,  2005.  The  shippers  elected  to 
pay  negotiated  rates  consisting  of  a 
reservation  charge  of  $0.0975  per  Dth/d, 
fixed  for  the  primary  term  of  the 
agreement,  and  a  commodity  rate 
ranging  from  $0,005  to  $0,050  per  Dth, 
depending  on  the  receipt  and  delivery 
points  and  the  year  in  the  life  of  the 
contract.  The  negotiated  rates  include 
all  applicable  surcharges  and  fuel  and 
loss  percentages.  The  recourse  rate  is 
the  maximum  applicable  rate  under 
Tennessee's  Rate  Schedule  FT-A. 
Tennessee  states  that  it  is  not  seeking  a 
predetermination  in  favor  of  roUed-in 
rate  treatment,  but  believes  that  roUed- 
in  rate  treatment  is  appropriate  because 
revenues  will  exceed  the  incremental 
cost  of  service  in  all  but  the  first  year 
of  service. 

Tennessee  notes  several  differences 
between  the  project's  transportation 
agreements  and  Tennessee's  pro  forma 
FT-A  transportation  agreement  having 
to  do  with  contemplating  the 
construction  of  necessary  facilities,  the 
commencement  date  for  service,  the 
need  for  necessary  authorizations,  and 
the  superceding  and  cancellation  of  the 
precedent  agreements.  In  addition. 
Article  XV  of  the  MGI  Supply  Ltd. 
transportation  agreement  contains 
differing  provisions  concerning  choice 
of  law  requiring  that  any  dispute  which 
cannot  be  resolved  informally  and 
which  is  not  subject  to  the 
Commission's  exclusive  jurisdiction 
must  be  submitted  to  and  resolved  by 
binding  arbitration.  Tennessee  submits 
that  these  differences  do  not  constitute 
material  deviations  and  that  the  project 
transportation  agreements  are  not  non- 
conforming agreements.  If,  however,  the 
Commission  finds  otherwise,  Tennessee 
requests  that  the  Commission  pre- 
approve  the  project  transportation 
agreements. 

Any  questions  concerning  this 
application  may  be  directed  to 
Marguerite  Woung-Chapman,  General 
Coimsel.,  Tennessee  Pipeline  Company, 
Nine  E.  Greenway  Plaza,  Suite  740, 
Houston,  Texas  77046,  call  (832)  676- 
7329,  fax  (832)  676-1733. 

There  are  two  ways  to  become 
involved  in  the  Conunission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  April  17,  2002,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procediue  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 


placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  dociunents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  thefr  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  thefr  comments  to  the 
Secretary  of  the  Commission. 
Envfronmental  commenters  will  be 
placed  on  the  Commission's 
envfronmental  mailing  list,  vvill  receive 
copies  of  the  envfronmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
envfronmental  review  process. 
Envfronmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  docimients  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filfrig"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a    - 


Federal  Register /Vol.  67,  No.  63 /Tuesday,  April  2,  2002 /Notices 


15563 


_.^i 


o : o_i i..i_  \t  »_  jror^  D«4.. 


/^nmmoTtt  r\rtta.   AnnI    1  H     9009 


15562 


Federal  Register / Vol.  67,  No.  63 /Tuesday,  April  2,  2002 /Notices 


final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

(FR  Doc.  02-7889  Filed  3-2»-02;  8:45  am) 

MLUNQ  COOE  6717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docim  No.  RP02-203-000] 

Tranecontinental  Gae  Pipe  Line 
Corporation;  Notice  of  Refund  Report 

March  27.  2002. 

Take  notice  that  on  March  12,  2002. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  a  report 
reflecting  the  flow  through  of  refunds 
received  from  Dominion  Transmission, 
Inc. 

On  March  13.  2002,  in  accordance 
with  Section  4  of  its  Rate  Schedule  LSS 
and  Section  3  of  its  Rate  Schedule  CSS. 
Transco  states  that  it  refunded  to  its  LSS 
and  GSS  customers  $621,962.47 
resulting  from  the  refund  of  Dominion 
Transmission.  Inc.  Docket  No.  RPOO- 
632-000.  The  refund  covers  the  period 
from  April  2001  to  October  2001. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
April  3.  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-7896  Filed  3-29-02;  8:45  ami 

■tLUNQ  CODE  tfm-m-f 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaelon 

[Dodwl  No.  ER02-339-«01.  et  at.] 

Deeeret  Generation  A  Tranamieaion 
Co-operative,  Inc.,  et  al.  Electric  Rate 
and  Corporate  Regulation  Rllngs 

March  27,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 


(Docket  No.  ER02-339-001] 

Take  notice  that  on  March  22.  2002. 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  (Deseret)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
refund  report  as  directed  by  the 
Commission's  January  23.  2002  letter 
order  in  the  above-captioned 
proceeding. 

Comment  Date:  April  12.  2002. 

2.  Delta  Energy  Center,  LLC 

(Docket  No.  ER02-600-0011 

Take  notice  that  on  March  25,  2002, 
Delta  Energy  Center,  LLC  resubmitted 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
all  of  its  tariff  sheets  to  reflect  the 
correct  effective  date  in  compliance 
with  the  Commission  order  issued  in 
this  docket  on  February  13,  2002. 

Comment  Date:  April  15.  2002. 

3.  Michigan  Electric  Transmission 
Company 

(Docket  No.  ER02-924-0011 

Take  notice  that  on  March  22,  2002, 
Michigan  Electric  Transmission 
Company,  (METC)  filed  two  executed 
Service  Agreements  for  Network 
Integration  Transmission  and  Network 
Operating  Agreements  (Agreements) 
with  the  Cities  of  Bay  City  and  Hart 
(Customers)  as  Substitute  Service 
Agreement  Nos.  138  and  141  to  replace 
the  unexecuted  agreements  originally 
filed  in  this  docket.  Except  for  the  fact 
that  they  have  been  fully  executed,  there 
are  no  changes  between  the  Substitute 
Service  Agreements  being  filed  and 
those  originally  filed  in  this  proceeding. 

Michigan  Transco  is  requesting  an 
effective  date  of  January  1,  2002  for  the 
Agreements.  Copies  of  the  filed 
Agreements  were  served  upon  the 
Michigan  Public  Service  Commission, 
ITC,  the  Customers  and  those  on  the 
service  list  in  this  proceeding. 


Comment  Date:  April  12,  2002. 
3.  Sierra  Pacific  Power  Company 

(Docket  No.  ER02-1371-0001 

Take  notice  that  on  March  25,  2002, 
Sierra  Pacific  Power  Company  (Sierra) 
tendered  for  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act,  an 
executed  Amended  and  Restated 
Transmission  Service  Agreement  (TSA), 
and  an  executed  Amended  and  Restated 
Operating  Agreement  No.  2  (OA).  Both 
agreements  are  between  Sierra  and  Mt. 
Wheeler  Power,  Inc.  The  TSA  will 
terminate  and  replace  the  Transmission 
Service  Agreement,  and  the  OA  will 
terminate  and  replace  the  Amendment 
No.  1  to  Operating  Agreement  No.  2, 
which  were  accepted  for  filing  effective 
June  27, 1994.  The  TSA  and  OA  are 
being  filed  at  the  request  of  Sierra  and 
Mt.  Wheeler  Power,  Inc. 

Sierra  has  requested  that  the 
Commission  accept  the  TSA  and  OA 
and  permit  service  in  accordance 
therewith  effective  May  1,  2002. 

Comment  Date:  April  15,  2002. 


4.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER02-1 372-000) 

Take  notice  that  on  March  25,  2002, 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
seven  (7)  Service  Agreements  which 
include  Service  Agreements  for  new 
customers  and  replacement  Service 
Agreements  for  existing  customers 
under  the  AEP  Companies'  Power  Sales 
Tariffs.  The  Power  Sales  Tariffs  were 
accepted  for  filing  effective  October  10, 
1997  and  has  been  designated  AEP 
Operating  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5  (Wholesale 
Tariff  of  the  AEP  Operating  Companies) 
and  FERC  Electric  Tariff  Original 
Volume  No.  8.  Effective  January  8. 1998 
in  Docket  ER  98-542-000  (Market-Based 
Rate  Power  Sales  Tariff  of  the  CSW 
Operating  Companies).  AEPSC 
respectfully  requests  waiver  of  notice  to 
permit  the  attached  Service  Agreements 
to  be  made  effective  on  or  prior  to 
Januaryl,  2002. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Arkansas, 
In&ana,  Kentucky.  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 
Comment  Date:  April  15,  2002. 

5.  Shady  Hills  Power  Company,  L.L.C. 

(Docket  No.  ER02-1373-000] 

Take  notice  that  on  March  25,  2002, 
Shady  Hills  Power  Company,  L.L.C. 
(Shady  Hills)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
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Commission  (Commission)  Purchase 
Power  Agreement  (PPA)  between  Shady 
Hills  and  Reliant  Energy  Services.  Inc. 
This  filing  is  made  pursuant  to  Shady 
Hills'  authority  to  sell  power  at  market- 
based  rates  under  FERC  Electric  Tariff, 
Original  Volume  No.  1,  approved  by  the 
Commission  January  30,  2002,  in  Docket 
No.  ER02-537-O00. 
Comment  Date:  April  15,  2002. 

6.  Xcel  Energy  Services,  Inc. 

(Docket  No.  ER02-1374-0001 

Take  notice  that  on  March  25,  2002, 
Xcel  Energy  Services,  Inc.  (XES),  on 
behalf  of  Northern  States  Power 
Company  (Minnesota)  (hereinafter  NSP), 
submitted  for  filing  a  Tliird  Revision  to 
the  Service  Schedule  A  to  the  Municipal 
Interconnection  and  Interchange 
Agreement  between  NSP  and  they  City 
of  Buffalo.  XES  requests  that  this 
agreement  become  effective  on  January 
1,  2002. 

Comment  Date:  April  15,  2002. 

7  Xcel  Energy  Services,  Inc. 

[Docket  No.  ER02-1 3  75-000) 

Take  notice  that  on  March  25,  2002, 
Xcel  Energy  Services,  Inc.  (XES),  on 
behalf  of  Northern  States  Power 
Company  (Minnesota)  (hereinafter  NSP), 
submitted  for  filing  a  Third  Revision  to 
the  Service  Schedule  A  to  the  Mimicipal 
Interconnection  and  Interchange 
Agreement  between  NSP  and  they  City 
of  Kasota.  XES  requests  that  this 
agreement  become  effective  on  January 
1,  2002. 

Comment  Date:  April  15,  2002. 

8.  Xcel  Energy  Services,  Inc]. 

(Docket  No.  ER02-1 376-0001 

]  Take  notice  that  on  March  25,  2002, 
Xcel  Energy  Services,  Inc.  (XES),  on 
behalf  of  Northern  States  Power 
Company  (Minnesota)  (hereinafter  NSP), 
submitted  for  filing  a  Third  Revision  to 
the  Service  Schedule  A  to  the  Municipal 
Interconnection  and  Interchange 
Agreement  between  NSP  and  they  City 
of  Kasson.  XES  requests  that  this 
agreement  become  effective  on  January 
1,  2002. 

I  Comment  Date:  April  15,  2002. 

9.  Kansas  Gas  &  Electric  Company 

[Docket  No.  ER02-1 377-000) 

Take  notice  that  on  March  25,  2002, 
Kansas  Gas  &  Electric  Company  (KGE) 
(d.b.a.  Westar  Energy)  tendered  for  filing 
a  change  in  its  Federal  Power 
Commission  Electric  Service  Tariff  No. 
93.  KGE  states  that  the  change  is  to 
reflect  the  amoimt  of  transmission 
capacity  requirements  required  by 
Western  Resoim»s,  Inc.  (WR)  under 


Service  Schedule  M  to  FPC  Rate 
Schedule  No.  93  for  the  period  from 
June  1,  2002  through  May  31,  2003.  KGE 
requests  an  effective  date  of  Jime  1 , 
2002. 

Notice  of  the  filing  has  been  served 
upon  the  Kansas  Corporation 
Commission. 

Comment  Date:  April  1 5 ,  2002. 

10.  ISO  New  England  Inc]. 

[Docket  No.  ER02-1 3  78-000] 

Take  notice  that  on  March  25.  2002, 
ISO  New  England  Inc.  filed  revisions  to 
its  Tariff  for  Transmission  Dispatch  and 
Power  Administration  Services.Copies 
of  said  filing  have  been  served  upon  the 
New  England  Power  Pool  participants 
and  non-participant  transmission 
customers,  as  well  as  upon  the  state 
regulatory  agencies  and  governors  of  the 
New  England  states. 

Copiment  Date:  April  15,  2002. 

11.  Delta  Energy  Center  LLC 

[Docket  No.  ER02-1379-000] 

Take  notice  that  on  March  25,  2002, 
Delta  Energy  Center  LLC  (DEC)  filed  an 
executed  power  marketing  agreement 
under  which  DEC  will  make  wholesale 
sales  of  electric  energy  to  Calpine 
Energy  Services,  L.P.  at  market-based 
rates.  DEC  requests  privileged  treatment 
of  this  agreement  pursuant  to  18  CFR 
388.112. 

Comment  Date:  April  15,  2002. 

12.  Consumers  Energy  Company 

[Docket  No.  ER02-1380-000] 

Take  notice  that  on  March  25,  2002 
Consumers  Energy  Company 
(Consvuners)  tendered  for  filing  a 
Service  Agreement  with  Ameren 
Energy,  Inc.,  as  agent  for  and  on  behalf 
of  Union  Electric  Company  d/b/a 
Ameren  UE  and  Ameren  Energy 
Generating  Company  (Customer)  under 
Consimiers'  FERC  Electric  Tariff  No.  9 
for  Market  Based  Sales.  Consumers 
requested  that  the  Agreement  be 
allowed  to  become  effective  as  of  March 
18.  2002.  Copies  of  the  filing  were 
served  upon  the  Customer  and  the 
Michigan  Public  Service  Commission. 

Comment  Date:  April  15.  2002. 

13.  Aquila  Merchant  Services,  Inc]. 

[Docket  No.  ER02-1381-0001 

Take  notice  that  on  March  25,  2002, 
Aquila  Merchant  Services.  Inc. 
submitted  a  Notice  of  Succession 
pursuant  to  Section  35.16  of  the 
Commission's  Regulations,  18  CFR 
35.16  (2001).  Aquila  Merchant  Services, 
Inc.  is  succeeding  to  the  FERC  Electric 
Rate  Schedule  No.  1  of  Aquila  Inc., 
(successor  by  mergw  to  Aquila  Energy 
Marketing  Corporation)  effective  March 
1,  2002. 


Comment  Date:  April  15,  2002. 
Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing -to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.,  ' 

Acting  Secretary. 

[FR  Doc.  02-7887  Filed  3-29-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory    . 
Commlaaion 

[Protect  No.  400-033— Colorado] 

Public  Service  Company  of  Colorado; 
Notice  of  Availability  of  Environmental 
Aaaaaament 

March  27,  2002. 

In  accordance  with  the  National 
Enviroimiental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  a  proposed 
recreation  and  land  management  plan 
for  the  Tacoma  Development  of  the 
Tacoma-Ames  Project  and  has  prepared 
an  Environmental  Assessment  (EA).  The 
Tacoma  Development  primarily  consists 
of  Electra  Lake  and  the  surrounding 
lands  and  is  located  on  the  Animas 
River,  near  the  town  of  Durango,  in  La 
Plata  and  San  Juan  Counties,  Colorado. 
Lands  within  the  San  Juan  and 
Uncompahgre  National  Forests  and 
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under  the  jiirisdiction  of  the  Bureau  of 
Land  Management  are  located  with  the 
project  boundary.  No  Indian  Tribal 
lands  are  located  within  the  project 
boundary. 

The  proposed  plan  establishes  the 
Public  Service  Company  of  Colorado's 
(project  licensee)  future  management 
practices  and  guidelines  for  public 
recreation  and  private  development  at 
Electra  Lake  and  the  adjoining  project 
lands.  The  proposed  plan  is  intended  to 
ensure  that  recreation  use  and  private 
development  at  Electra  Lake  is 
consistent  with  hydroelectric 
operations,  the  terms  and  conditions  of 
the  project  license,  including  the 
project's  existing  recreation  plan;  an 
existing  lease  agreement  between  the 
licensee  and  the  Electra  Sporting  Club, 
a  private  recreation  club;  and  all  other 
applicable  Federal,  state,  and  local  laws 
and  regulations.  The  proposed  pl«ui 
contains  provisions  addressing  existing 
and  future  private  development,  pubUc 
recreation  use  and  opportunities,  and 
the  preservation  of  natural  resources, 
including  scenic  and  environmental 
values,  at  Electra  Lake  and  the  adjoining 
prnject  lands.  The  EA  contains 
Commission  staffs  analysis  of  the 
potential  environmental  impacts  of 
implementation  of  the  proposed  plan 
and  concludes  that  the  proposed  action 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  hiunan  environment. 

A  copy  of  the  EA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  EA  may  also  be  viewed 
on  the  web  at  http://www.ferc.gov  using 
the  "RIMS"  link— select  "P^OO"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-7893  Filed  3-29-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlseion 

[ProJMt  No.  2077-016— New  Hampshire, 
Vermont] 

USGen  New  England,  Inc.;  Notice  of 
Availability  of  Final  Environmental 
Aeaeeament 

March  28,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Chder  No. 
486.  52  FR  47897).  the  Office  of  Energy 


Projects  has  reviewed  the  application 
for  a  new  license  for  the  Fifteen  Mile 
Falls  Hydroelectric  Project,  located  on 
the  Connecticut  River,  in  Grafton 
County,  New  Hampshire  and  Caledonia 
County.  Vermont,  and  has  prepared  a 
final  Environmental  Assessment  (EA) 
for  the  project.  The  project  does  not 
occupy  any  Federal  lands. 

On  November  16,  2001,  the 
Commission  staff  issued  an  EA  for  the 
Fifteen  Mile  Falls  Project  and  requested 
that  any  comments  be  filed  within  30 
days.  Comments  were  filed  by  various 
entities  and  are  addressed  in  the  final 
EA. 

The  final  EA  contains  the  staff's 
analysis  of  the  potential  environmental 
effects  of  the  Fifteen  Mile  Falls  Project 
and  various  alternatives,  including  no- 
action,  and  concludes  that  licensing  the 
project,  with  appropriate  environmental 
measures,  would  not  constitute  a  major 
Federal  action  that  would  significantly 
affect  the  quality  of  the  human 
environment. 

A  copy  of  the  final  EA  is  available  for 
public  review  in  the  Public  Reference 
Branch,  Room  2-A,  of  the  Commission's 
offices  at  888  First  Street,  NE, 
Washington.  DC  20426.  The  final  EA 
may  also  be  viewed  on  the  web  at 
http://www.ferc.fed.gov  using  the 
"RIMS"  link,  select  "Docket  #"  and 
follow  the  instructions.  Please  call  (202) 
208-2222  for  assistance. 

For  further  information,  contact 
William  Guey-Lee  at  (202)  219-2808. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-8001  Filed  3-29-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlseion 

Notice  of  Application  for  Amendment 
of  LIcenee  and  Soliciting  Comments, 
Motions  To  intervene,  and  Protests 

March  27,  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License  to  Change  Project  Boimdary. 

b.  Project  No:  67-102. 

c.  Date  Filed:  February  4,  2002. 

d.  Applicant:  Southern  California 
Edison. 

e.  Name  of  Project:  Big  Greek  2A.  8. 
and  Eastwood. 

f.  Location:  San  Joaquin  River.  Eastern 
Fresno  County,  California.  The  project 


occupies  in  part,  lands  of  the  Sierra 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)  825(r)  and  sees. 
799  and  801. 

h.  Applicant  Contact:  Mr.  Lawrence 
D.  Hamlin,  Vice  Presindent,  Southern 
California  Edison  Company,  300  N. 
Lone  Hill  Ave.,  San  Dimas,  CA  91773, 
(559)893-3646. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed 
to:Anumzziatta  Purchiaroni  at  (202) 
219-3297,  or  e-mail  address: 
anumzziatta.purchiaroni@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  April  27,  2002. 

All  doctunents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
67-102)  on  any  comments  or  motions 
filed. 

k.  Description  of  Request:  Southern 
California  Edison  is  requesting  the 
Commission's  approval  to  install  a 
1.296-foot-long  overhead,  33-kV 
distribution  line  extending  from  the 
existing  Kokanee  33  kV-line  to  the 
Pitman  Creek  Diversion  Dam.  The  line 
is.needed  to  operate  refurbished  slide 
gates,  power  instrumentation,  heating 
elements  and  other  power  operated 
devices  at  the  facility.  The  proposed 
modification  would  increase  the  land 
for  right-of-way  across  National  Forest 
lands  by  1.1  acres.  The  work  is 
scheduled  to  begin  in  August  2002. 
pending  Commission's  approval. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Comniission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary  of 
the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
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party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particiilar 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specffied  for 
filing  comments,  it  will  be  presumed  to 
have  no  cbmments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-7892  Filed  3-29-02;  8:45  am] 

nUING  COOE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Draft  License  Application  and 
Preliminary  Draft  Environmental 
Assessment  (PDEA)  and  Request  for 
Preiiminary  Terms  and  Condttlons 

March  28,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Draft — New 
License. 

b.  Project  No.:  201-013. 

c.  Applicant:  Petersburg  Mimicipal 
Power  and  Light  (Petersbiwg). 

d.  Name  of  Project:  Blind  Slough 
Hydroelectic  Project. 

e.  Location:  On  Crystal  Creek,  Mitkof 
Island,  near  the  Qty  of  Petersburg. 
Alaska. 

f.  Applicant  Contacts:  Dennis  C. 
Lewis.  Superintendent.  Petersburg 


Mimicipal  Power  and  Light,  P.O.  Box 
329, 11  South  Nordic.  Petersburg. 
Alaska  99833,  907-772-4203,  email: 
pmpl9alaska.net,  and  Nan  A.  Nalder, 
Relicensing  Managw.  Acres 
Intematioiial,  150  Nickerson  St.,  Suite 
310,  Seattle,  WA  98109.  206-352-5730 
email:  acresnai^serv.net. 

g.  FERC  Contact:  Vince  Yearick, 
FERC,  888  First  Street,  NE,  Room  61-11. 
Washington.  DC  20426.  (202)  219-3073. 
email:  vince.yearick@ferc.gov. 

h.  Petersburg  distributed,  to  interested 
parties  and.Gommission  staff,  the  PDEA 
and  draft  application  on  March  18, 
2002. 

i.  With  this  notice  we  are  soliciting 
preliminary  terms,  conditions,  and 
recommendations  on  the  PDEA  and 
draft  license  application.  All  conmients 
on  the  PDEA  and  draft  license 
application  should  be  sent  to  the 
applicant  contact  address  above  in  item 
[h  with  an  optional  copy  sent  to 
Commission  staff  at  the  address  above 
in  item  (g).  For  those  wishing  to  file 
comments  with  the  Commission,  an 
original  and  eight  copies  must  be  filed 
at  the  following  address:  Secretary, 
Federal  Energy  Regxilatory  Commission, 
888  First  St.  NE.,  Washington,  DC 
20426.  All  comments  should  include 
the  project  name  and  niunber,  and  bear 
the  heading  "Preliminary  Comments." 
Preliminary  Recommendations." 
"Preliminary  Terms  and  Conditions,"  or 
"Preliminary  Prescriptions."  Comments 
and  preliminary  recommendations, 
terms  and  conditions,  and  prescriptions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  (http:// 
www.ferc.gov)  under  the  "e-Filing"  link. 

j.  Comment  deadline:  Any  party 
interested  in  commenting  must  do  so 
before  May  28,  2002. 

k.  Locations  of  the  application:  A 
copy  of  the  draft  application  and  PDEA 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
/ittp.//vvwiv./erc.gov  using  the  "RIMS" 
link— select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Copies  are  also  available  for 
inspection  and  reproduction  at  the 
Petersbiug,  Alaska  address  m  item  f 
above. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-8000  Filed  3-29-02;  8:45  am) 

BIUING  COOE  S717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7166-9] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Raqiiest 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  docilment  annoimces 
that  EPA  is  planning  to  submit  the 
following  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Hiunan 
Exposure  to  Particulates  of  High-risk 
Subpopulations;  EPA  ICR  #:  1887.01; 
OMB  Control  #  2080-0058  Expiration 
Date:  7/31/2002.  Before  submitting  the 
ICR  to  OMB  for  review  and  approval, 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  June  3,  2002. 
ADDRESSES:  National  Exposure  Research 
Laboratory;  US  EPA;  Research  Triangle 
Park,  NC  27711. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Blackwell,  Phone:  919-541- 
2886,  Fax:  919-541-1111,  E-mail: 
blackwell.barbara@epa.gov.  For 
Technical  Information  Contact  Lance 
Wallace.,  Phone:  703-648-4287,  Fax: 
703-648-4290,  E-mail: 
wallace.lance@epa.gov. 

SUPPt^MENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those 
individuals  that  may  be  requested  to 
take  part  in  a  study  of  himian  exposure 
to  airborne  particles. 

Title:  Human  Exposure  to  Particulates 
in  High-Risk  Subpopulations,  EPA  ICR 
#:  1887.01,  OMB  Control  Number: 
2080-0058,  Expires  July  31,  2002. 

Abstract:  This  information  collection 
has  been  fully  described  in  an  earlier 
Federal  Register  notice  of  March  5, 
1999  (63  FR  69073).  Briefly,  because  of 
epidemiological  studies  relating  daily 
mortality  to  fluctuations  in  outdoor 
particle  concentrations,  it  has  been 
deemed  desirable  by  EPA  and  the 
National  Academy  of  Sciences  to 
determine  the  relationship  between 
exposure  of  high-risk  subpopulations 
and  ambient  concentrations  of  particles. 
Three  cooperative  agreements  were 
awarded  to  University  consortia  to 
pursue  studies  of  persons  with 
respiratory  and  cardiovascular 
problems.  Under  the  terms  of  the   . 
agreements,  personal,  indoor  and 
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outdoor  measurements  of  particle 
concentratioiis  were  to  have  been 
performed  on  a  volimtary  sample  of 
residents  of  six  cities.  To  help 
determine  activities  and  conditions 
leading  to  increased  exposure,  each 
resident  was  to  answer  a  questioimaire 
and  fill  out  a  time-activity  daily  diary, 
both  of  which  have  been  approved  by 
OMB.  Two  of  the  Universities  have 
completed  their  field  work,  but  the  third 
will  still  be  completing  its  planned  field 
work  past  the  expiration  date  of  the 
OMB-approved  qupstioimaire.  This 
action  is  simply  to  extend  the  approval 
to  use  this  questionnaire  beyond  the 
July  31,  2002  expiration  date.  No  new 
burden  beyond  what  has  been  already 
approved  is  planned.  All  responses  to 
the  questioimaire  are  voluntary.  The 
information  will  be  used  to  support  the 
Agency's  regulatory  responsibilities 
under  the  Clean  Air  Act.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  nimiber. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  EPA  would 
like  to  solicit  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  cost  and  hour 
burden  on  respondents  has  been  fully 
described  in  the  previous  Federal 
Register  notice.  Since  this  request  is 
only  for  an  extension  without  any  new 
information  collection,  the  cost  and 
burden  detailed  previously  is 
unchanged.  Briefly,  the  burden  on  the 
average  respondent  is  estimated  to  be 
about  36  minutes  per  day  filling  out  the 
questionnaire  and  time-activity  diary. 
"The  cost  to  the  respondent  includes 
electricity  to  operate  the  monitors.  This 
cost  is  repaid  by  the  government,  and 
the  respondent  cdso  receives  a  small 
monetary  award  to  repay  him  or  her  for 


other  costs.  A  total  of  no  more  than  50 
respondents  will  be  enrolled  in  the 
months  following  the  original  expiration 
date  ofjuly  31,  2002. 

Burden  means  the  total  time,  effort,  or 
financial  resoiuces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  March  21,  2002. 
Jewel  F.  Monu, 

Acting  Deputy  Director  or  the  National 
Exposure  Research  Laboratory. 
[FR  Doc.  02-7943  Filed  4-1-02;  8:45  am) 
MLLMQCOOe( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

OWf  Of  Re  wreh  and  Developmant 

[FRL-7166-8] 

Ambient  Ak  Monitoring  Refaranco  and 
Equivalent  Molhoda:  Daaignatlon  of 
One  Now  Reference  Method  for  PM.o. 
Four  Near  Equivalent  Methoda  for 
PM2  s.  and  One  New  Reference  Metlwd 

forN02 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  designation  of 

reference  and  eqmvalent  methods. 

SUMMARY:  Notice  is  hereby  given  that' 
the  Environmental  Protection  Agency 
(EPA)  has  designated  one  new  reference 
method  for  measuring  concentrations  of 
PMio  in  ambient  air.  four  new 
equivalent  methods  for  measuring 
concentrations  of  PM2  5  in  ambient  air, 
and  one  new  reference  method  for 
measuring  concentrations  of  NO2  in 
ambient  air. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Elizabeth  Hunike,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
46),  National  Exposure  Research 
Laboratory.  U.S.  EPA.  Research  Triangle 
Park.  North  Carolina  27711.  Phone: 
(919)  541-3737,  email: 
HuiUke.EUzabeth&epa.gov. 


SUPPLEMENTARY  MFOfWATION:  In 
accordance  with  regulations  at  40  CFR 
part  53,  the  EPA  examines  various 
methods  for  monitoring  the 
concentrations  of  those  ambient  air 
pollutants  for  which  EPA  has 
established  National  Ambient  Air 
Quality  Standards  (NAAQSs),  as  set 
forth  in  40  CFR  part  50.  Monitoring 
methods  that  are  determined  to  meet 
specific  requirements  for  adequacy  are 
designated  by  the  EPA  as  either 
reference  methods  or  equivalent 
methods  (as  applicable),  thereby 
permitting  their  use  under  40  CFR  part 
58  by  States  and  other  agencies  for 
determining  attainment  of  the  NAAQSs. 
The  EPA  hereby  annoimces  the 
designation  of  one  new  reference 
method  for  measuring  concentrations  of 
particulate  matter  as  PMio  in  ambient 
air.  four  new  equivalent  methods  for 
measuring  concentrations  of  particulate 
matter  as  PM2.S  in  ambient  air,  and  one 
new  reference  method  for  measuring 
concentrations  of  NO2  in  ambient  air. 
These  designations  are  made  under  the 
provisions  of  40  CFR  part  53.  as 
amended  on  July  18. 1997  (62  FR 
38764). 

The  new  reference  method  for  PMio  is 
a  minimi  method  that  is  based  on  a 
particular,  commercially  available  high 
volume  PMio  sampler,  as  specified  in 
appendixes  J  and  M  of  40  CFR  part  50. 
The  newly  designated  reference  method 
is  identified  as  follows: 

RFPS-0202-141,  "Tisch  Environmental 
Model  TE-6070  PMio  High- Volume  Air 
Sampler."  consisting  of  a  TE-6001  PMio  size- 
selective  inlet,  8*  X  10*  filter  holder, 
aluminum  outdoor  shelter,  mass  flow 
controller  or  volumetric  flow  controller  with 
brush  or  brushless  motor,  7  day  mechanical 
off/on-elapsed  timer  or  11  day  digital  off/on- 
elapsed  timer,  and  any  of  the  high  volume 
sampler  variants  identified  as  TE-6070,  TE- 
6070-BL,  TE-6070D,  TE-6070D-BL,  TE- 
6070V.  TE-6070V-BL,  TE-6070-DV,  or  TE- 
6070DV-BL,  with  or  without  the  optional 
stainless  steel  filter  media  holder/filter 
cartridge  or  continuous  flow/pressure 
recorder. 

An  application  for  a  reference  method 
determination  for  the  method  based  on 
this  Tisch  sampler  was  received  by  the 
EPA  on  September  24, 1998.  The 
sampler  is  available  commercially  from 
the  applicant,  Tisch  Environmental, 
Inc..  145  South  Miami  Avenue.  Village 
ofCleves.  Ohio  45002. 

The  four  new  equivalent  methods  for 
PM2.S  are  manual  monitoring  methods 
that  are  based  on  particular, 
commercially  available  PM2.S  samplers. 
The  methods  are  identified  as  Class  II 
equivalent  methods,  which  means  that 
they  are  based  on  an  integrated,  filtered 
air  sample  with  gravimetric  analysis, 
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but  deviate  significantly  bom  the 
specifications  for  reference  methods  set 
forth  in  appendix  L  of  40  CFR  part  50. 
In  this  case,  each  of  the  four  new 
equivalent  method  samplers  is  nearly 
identical  to  a  corresponding  sampler 
that  has  been  previously  designated  by 
EPA  as  a  reference  method  sampler  for 
PM2.5.  (Three  of  the  samplers,  with 
modest  reconfiguration,  have  also  been 
designated  as  reference  methods  for 
PMio.)  The  significant  difiisrence  is  that 
these  newly  designated  PM2.S  equivalent 
method  samplers  are  configured  to  use 
a  specific,  very  sharp  cut  cyclone  device 
as  the  principle  particle  size  separator 
(fractionator)  for  the  sampler  rather  than 
the  WINS  impactor  used  in  the 
corresponding  PM2.S  reference  method 
sampler.  The  newly  designated  Class  II 
equivalent  methods  are  identified  as* 
follows: 

EQPM-0202-142,  "BGI  Incorporated 
Models  PQ200-VSCX:  or  PQ200A-VSCC 
PM2  5  Ambient  Fine  Particle  Sampler," 
configured  with  a  BGI  VSCC™  Very  Sharp 
Cut  Cyclone  particle  size  separator  (in  lieu  of 
a  WINS  impactor)  and  operated  with 
firmware  version  3.88,  3.91.  3.89R,  or  3.91R, 
for  24-hour  continuous  sample  periods,  in 
accordance  with  the  Model  PQ200/PQ200A 
Instruction  Manual  and  VSCC  supplemental 
manual  and  with  the  requirements  and 
sample  collection  filters  specified  in  40  CFR 
part  50,  appendix  L,  and  with  or  without  the 
optional  Solar  Power  Supply  or  the  optional 
dual-fiher  cassette  (F/N  F-21/6)  and 
associated  lower  impactor  housing  (P/N 
B2027),  where  the  upper  filter  is  used  for 
PM2J.  The  Model  PQ200A  VSCC  is  described 
as  a  portable  audit  sampler  and  includes  a  set 
of  three  carrying  cases. 

EQPM-0202-143,  "Rupprecht  & 
Patashnick  Co..  Inc.  Partisol®-FRM  Model 
2000  PM-2.5  FEM  Air  Sampler,"  configured 
with  a  BGI  VSCC™  Very  Sharp  Cut  Cyclone 
particle  size  separator  (in  lieu  of  a  WINS 
impactor)  and  operated  wnth  software 
versions  1.102-1.202.  with  either  R4P- 
specified  machined  or  molded  filter 
cassettes,  for  24-hour  continuous  sample 
periods,  in  accordance  with  the  Model  2000 
InstrucUoo  Manual  and  VSCC  supplemental 
manual,  with  the  requirements  and  sample 
cxtllection  filters  specified  in  40  CFR  part  50, 
appendix  L,  and  with  or  without  the  optional 
insulating  jacket  for  cold  weather  operation. 

EQPM-0202-144,  "Rupprecht  & 
Patashnick  Co.,  Inc.  Partisol®  Model  2000 
PM-2.5  FEM  Audit  Sampler,"  configured 
with  a  BGI  VSCC™  Very  Sharp  Cut  Cyclone 
particle  size  separator  (in  lieu  of  a  WINS 
impactor),  and  operated  with  software 
(finnware)  version  1.2-1.202,  for  24-hour 
continuous  sample  periods  at  a  flow  rate  of 
16.67  liters/minute,  in  accordance  with  the 
Partisol®  Model  2000  Operating  Manual  and 
VSCC  supplemental  manual  and  with  the 
requirements  and  sample  collection  filters 
specified  in  40  CFR  part  50,  appendix  L 

EQPM-0202-145,  'Rupprecht  & 
Patashnick  Co.,  Inc.  Partisol®-Plus  Model 
2025  PM-2.5  FEM  Sequential  Air  Sampler," 


configured  with  a  BGI  VSCC"  Very  Sharp  Cut 
Cyclone  particle  size  separator  (in  lieu  of  a 
WINS  impactor],  and  operated  with  any 
software  version  1.003  through  1.413,  with 
either  R&P-specified  machined  or  molded 
filter  cassettes,  for  24-hour  continuous 
sample  periods,  in  accordance  with  the 
Model  2025  Instruction  Manual  and  VSCC 
supplemental  manual  and  with  the 
requirements  and  sample  collection  filters 
specified  in  40  CFR  part  50,  appendix  L. 

Related  applications  for  equivalent 
method  determinations  for  methods 
based  on  these  BGI  and  Rupprecht  & 
Patashnick  samplers  were  received  by 
the  EPA  on  June  21.  2001,  and 
November  6.  2001.  (respectively)  from 
BGI.  Incorported  and  Rupprecht  and 
Patashnick.  Co..  hic.  (R&P).  The 
samplers  are  available  commercially 
from  the  respective  applicants.  BGI 
Incorporated.  58  Guinan  Street. 
Waltham,  Massachusetts  02154,  and 
Rupprecht  &  Patashnick  Co..  Inc..  25 
Corporate  Circle.  Albany.  New  York 
12203. 

The  new  reference  method  for  NO2  is 
an  automated  method  (analyzer)  which 
utilizes  the  measurement  principle  (gas 
phase  chemilimiinescence)  and 
calibration  procedure  specified  in 
appendix  F  of  40  CFR  part  50.  The 
newly  designated  reference  method  is 
identified  as  follows: 

RFNA-0202-146,  "Environnement  S.  A. 
Model  AC32M  Chemiluminescent  Nitrogen 
Oxides  Analyzer,"  operated  with  a  full  scale 
range  of  0 — 500  ppb,  at  any  temperature  in 
the  range  of  10°  C  to  35"  C,  with  a  5-micron 
PTFE  sample  particulate  filter,  with  response 
time  setting  11  (automatic  response  time), 
and  with  or  without  the  following  option: 
Internal  permeation  oven. 

An  application  for  a  reference  method 
determination  for  this  method  was 
received  by  the  EPA  on  September  24, 
2001.  The  method  is  available 
commercially  from  the  applicant. 
Environnement  S.  A..  111.  Boulevard 
Robespierre,  78304  Poissy,  France. 

Test  samplers  or  a  test  analyzer 
representative  of  each  of  these  methods 
have  been  tested  by  the  corresponding 
applicants  in  accordance  with  the 
applicable  test  procedures  specified  in 
40  CFR  part  53  (as  amended  on  July  18, 
1997).  After  reviewing  the  results  of 
those  tests  and  other  information 
submitted  by  the  applicants,  EPA  has 
detemuned,  in  accordance  with  part  53, 
that  each  of  these  methods  should  be 
designated  as  a  reference  or  equivalent 
method,  as  indicated.  The  information 
submitted  by  the  applicants  will  be  kept 
on  file,  either  at  EPA's  National 
Exposure  Research  Laboratory,  Research 
Triangle  Park,  North  Carolina  27711  or 
in  an  approved  archive  storage  fecility. 
and  will  be  available  Tor  inspection 


(with  advance  notice)  to  the  extent 
consistent  with  40  CFR  part  2  (EPA's 
regulations  implementing  the  Freedom 
of  Information  Act). 

As  a  designated  reference  or 
equivalent  method,  each  of  these 
methods  is  acceptable  for  use  by  states 
and  other  air  monitoring  agencies  imder 
the  requirements  of  40  CFR  part  58, 
Ambient  Air  Quality  Surveillance.  For 
such  piirposes,  the  method  must  be 
used  in  strict  accordance  with  the 
operation  or  instruction  manual 
associated  with  the  method  and  subject 
to  any  specifications  and  limitations 
(e.g.,  configuration,  sample  period,  or 
temperature  range)  specified  in  the 
applicable  designation  method 
description  (see  the  identification  of  the 
methods  above).  Use  of  the  method 
should  also  be  in  general  accordance 
with  the  guidance  and 
recommendations  of  applicable  sections 
of  the  "Quality  Assurance  Handbook  for 
Air  Pollution  Measurement  Systems, 
Volume  n,  EPA/600/R-94/0386"  and 
with  the  Quality  Assurance  Guidance 
Docimnent  2.12  (available  at 
www.epa.gov/ttn/aintic/pmqainf.html). 
Vendor  modifications  of  a  designated 
reference  or  equivalent  method  used  for 
purposes  of  part  58  are  permitted  only 
with  prior  approval  of  the  EPA.  as 
provided  in  part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  imder 
section  2.8  of  appendix  C  to  40  CFR  part 
58  (Modifications  of  Methods  by  Users). 

In  general,  a  method  designation 
applies  to  any  sampler  or  analyzer 
which  is  identical  to  the  sampler  or 
analyzer  described  in  the  application  for 
designation.  In  some  cases,  similar 
samplers  or  analyzers  manufru:tured 
prior  to  the  designation  may  be 
upgraded  or  converted  (  e.g.,  by  minor 
modification  or  by  substitution  of  the 
approved  operation  or  instruction 
manual)  so  as  to  be  identical  to  the 
designated  method  and  thus  achieve 
designated  status.  The  manufacturer 
should  be  consulted  to  determine  the 
feasibility  of  such  upgrading  or 
conversion. 

In  the  particular  case  of  the  four  new 
PM2.5  Class  n  equivalent  methods,  a 
corresponding  PM2J  (or  PMio)  reference 
method  sampler  may  be  converted  to 
the  equivalent  method  configuration  by 
replacement  of  the  WINS  impactor  (or 
the  PMio  extension  tube  for  the  PMio 
version)  with  the  BGI  Very  Sharp  Cut 
Cyclone  (VSCC™)  device  specified  in 
the  equivalent  method  description. 
'Such  a  conversion  may  be  made  by  the 
sampler  owner  or  operator.  The  VSCC*" 
device  should  be  ptirchased  from  the 
sampler  manufacturer,  who  will  also 
furnish  installation,  conversion. 
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operation,  and  maintenance  instructions 
for  the  VSCC™  as  weU  as  a  new 
equivalent  method  identification  label 
to  be  installed  on  the  sampler.  If  the 
conversion  is  to  be  permanent,  the 
original  designated  reference  method 
label  should  be  removed  from  the 
sampler  and  replaced  with  the  new 
designated  equivalent  method  label.  In 
a  case  where  a  converted  sampler  may 
need  to  be  restored  later  to  its  original 
reference  method  configuration  (such  as 
for  an  application  specifically  reqiiiring 
a  reference  method)  by  re-installation  of 
the  WINS  impactor  (or  PMio  extension 
tube),  the  new  equivalent  method  label 
may  be  installed  on  the  sampler  without 
removing  the  original  reference  method 
label,  such  that  the  sampler  bears  both 
labels.  (Alternatively,  the  new  label  may 
describe  multiple  configurations.)  In 
this  situation,  the  sampler  shall  be 
clearly  and  conspicuously  marked  by 
the  operator  to  indicate  its  current 
configuration  (i.e.  WINS/PM2  5  reference 
method,  VSCC™/PM2  5  equivalent 
method,  or  PMio  reference  method)  so 
that  the  monitoring  method  is  correctly 
identified  and  the  correct  method  code 
is  used  when  reporting  monitoring  data 
obtained  with  the  sampler. 

Part  53  requires  that  sellers  of 
designated  reference  or  equivalent 
method  analyzers  or  samplers  comply 

with  certain  conditions.  These 

conditions  are  specified  in  40  CFR  53.9 
and  are  summarized  below: 

(a)  A  copy  of  the  approved  operation 
or  instruction  manual  must  accompany 
the  sampler  or  analyzer  when  it  is 
delivered  to, the  ultimate  purchaser. 

(b)  The  sampler  or  analyzer  must  not 
generate  any  unreasonable  hazard  to 
operators  or  to  the  environment. 

(c)  The  sampler  or  analyzer  must 
function  within  the  limits  of  the 
applicable  performance  specifications 
given  in  40  CFR  parts  50  and  53  for  at 
least  one  year  after  delivery  when 
maintained  and  operated  in  accordance 
with  the  operation  or  instruction 

manual. 

(d)  Any  sampler  or  analyzer  offered 
for  sale  as  part  of  a  reference  or 
equivalent  method  must  bear  a  label  or 
sticker  indicating  that  it  has  been 
designated  as  part  of  a  reference  or 
equivalent  method  in  accordance  with 
part  53  and  showing  its  designated 
method  identification  number. 

(e)  If  such  an  analyzer  has  two  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  placed  in  close 
proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 
been  included  in  the  reference  or 
equivalent  method  designation. 

(f)  An  applicant  who  offers  samplers 
or  analyzers  for  sale  as  part  of  a 


reference  or  equivalent  method  is 
required  to  maintain  a  list  of  ultimate 
purchasers  of  such  samplers  or 
analyzers  and  to  notify  them  within  30 
days  if  a  reference  or  equivalent  method 
designation  applicable  to  the  method 
has  been  canceled  or  if  adjustment  of 
the  sampler  or  analyzer  is  necessary 
vmder  40  CFR  53.11(b)  to  avoid  a 
cancellation. 

(g)  An  applicant  who  modifies  a 
sampler  or  analyzer  previously 
designated  as  part  of  a  reference  or 
equivalent  method  is  not  permitted  to 
sell  the  sampler  or  analyzer  (as 
modified)  as  part  of  a  reference  or 
equivalent  method  (although  it  may  be 
sold  without  such  representation),  nor 
to  attach  a  designation  label  or  sticker 
to  the  sampler  or  analyzer  (as  modified) 
under  the  provisions  described  above, 
until  the  applicant  has  received  notice 
under  40  CFR  53.14(c)  that  the  original 
designation  or  a  new  designation 
applies  to  the  method  as  modified,  or 
until  the  applicant  has  applied  for  and 
received  notice  under  40  CFR  53.8(b)  of 
a  new  reference  or  equivalent  method 
determination  for  the  sampler  or 
analyzer  as  modified. 

(h)  An  applicant  who  offers  PM2.5 
samplers  for  sale  as  part  of  a  reference 
or  equivalent  method  is  required  to 
maintain  the  manufacturing  facility  in 
which  the  sampler  is  manufactured  as 
an  ISO  9001 -certified  facility. 

(i)  An  applicant  who  offiers  PM2.5 
samplers  for  sale  as  part  of  a  reference 
or  equivalent  method  is  required  to 
submit  annually  a  properly  completed 
Product  Manufact\iring  Checklist,  as 
specified  in  part  53. 

Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Director,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
77),  National  Exposure  Research 
Laboratory,  U.S:  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711. 

Designation  of  these  reference  and 
equivalent  methods  is  intended  to  assist 
the  States  in  establishing  and  operating 
their  air  quality  surveillance  systems 
under  40  CFR  part  58. 

Questions  concerning  the  commercial 
availability  or  technical  aspects  of  any 
of  these  methods  should  be  directed  to 
the  appropriate  applicant. 

Dated:  March  21,  2002. 
)ewel  F.  Morris, 

Acting  Deputy  Director,  National  Exposure 
Research  Laboratory. 
|FR  Doc.  02-7944  Filed  4-1-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7187-11 

Envhumnentol  Laboratory  Advlaory 
Board(ELAB)  Mealing  I 


AOENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Teleconference 

Meeting.  

SUMMARY:  The  Environmental  Protection 
Agency's  Environmental  Laboratory 
Advisory  Board  (ELAB)  will  have  a 
teleconference  meeting  on  April  17, 
2002,  at  11  A.M.  EST  to  discuss  the 
ideas  and  views  presented  at  the 
previous  ELAB  meetings,  as  well  as  new 
business.  Items  to  be  discussed  include 
(1)  Review  of  NELAC  mission,  (2) 
update  on  recommendations  to 
restructure  the  National  Environmental 
Laboratory  Accreditation  Conference 
(NELAC)  to  allow  it  to  better  serve  the      - 
future  needs  of  EPA,  the  States,  and  the 
private  sector,  (3)  approaches  to 
facilitate  NELAP  accreditation  of 
smaller  environmental  laboratories,  and 
(4)  Discussion  of  ELAB 
recommendations  to  EPA,  ELAB  is 
soliciting  input  bom  the  public  on  these 
and  other  issues  related  to  the  National 
Environmental  Laboratory  Accreditation 
Program  (NELAP)  and  the  NELAC 
standards.  Written  comments  on  NELAP 
laboratory  accreditation  and  the  NELAC 
standards  are  encouraged  and  should  be 
sent  to  Mr.  Edward  Kantor,  DFO,  PO 
Box  93478,  Las  Vegas  NV  89193,  faxed 
to  (702)  798-2261,  or  emailed  to 
Jcantor.edwarrf@epa.gov.  Members  of  the 
public  are  invited  to  listen  to  the 
teleconference  calls  and,  time 
permitting,  will  be  allowed  to  comment 
on  issues  discussed  during  this  and 
previous  ELAB  meetings.  Those  persons 
interested  in  attending  should  call 
Edward  Kantor  at  702-798-2690  to 
obtain  teleconference  information.  The 
number  of  lines  are  limited  and  will  be 
distributed  on  a  first  come,  first  serve 
basis.  Preference  will  be  given  to  a 
group  wishing  to  attend  over  a  request 
from  an  individual. 

lohn  G.  Lyon 

Director,  Environmental  Sciences  Division, 
National  Environmental  Research  Laboratory. 
(FR  Doc.  02-7941  Filed  4-1-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34232A;  FRL-6821-6] 

Mollnate;  Availability  of  Riak 
Aasessment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  documents  that  were 
developed  as  part  of  EPA's  process  for 
making  pesticide  reregistration 
eligibility  decisions  and  tolerance 
reassessments  consistent  with  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
These  dociunents  are  the  human  health, 
environmental  fate  and  ecological 
effects  risk  assessments  and  related 
documents  for  molinate.  This  notice 
also  starts  a  60-day  public  comment 
period  for  the  risk  assessment. 
Comments  are  to  be  limited  to  issues 
directly  associated  with  molinate  and 
raised  by  the  risk  assessment  or  other 
documents  placed  in  the  docket.  By 
allowing  access  and  opportunity  for 
comment  on  the  risk  assessment,  EPA  is 
seeking  to  strengthen  stakeholder 
involvement  and  help  ensure  that  EPA's 
decisions  under  FQPA  are  transparent 
and  based  on  the  best  available 
information.  The  tolerance  reassessment 
process  will  ensure  that  the  United 
States  continues  to  have  the  safest  and 
most  abundant  food  supply.  The  Agency 
cautions  that  the  risk  assessment  for 
molinate  is  preliminary  and  that  further 
refinements  may  be  appropriate.  Risk 
assessments  reflect  only  the  work  and 
analysis  conducted  as  of  the  time  they 
were  produced  and  it  is  appropriate 
that,  as  new  information  becomes 
available  and/or  additional  analyses  are 
performed,  the  conclusions  they  contain 
may  change. 

DATES:  Comments,  identified  by  the 
docket  control  number  OPP-34232A  for 
molinate,  must  be  received  on  or  before 
June  3,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensiire 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-34232A  for  molinate  in  the  subject 
line  on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilhelmena  Livingston,  Special  Review 
and  Reregistration  Division  (7508C), 
Office  of  Pesticide  Programs, 


Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Waishington, 
DC  20460;  telephone  niunber:  (703) 
308-8025;  e-mail  address: 
Livingston.Wilhelmena@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  risk  assessment  and  other 
related  documents  for  molinate, 
including  environmental,  himian  health, 
and  agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  abo  go  directly  to 
tbe  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  In  addition, 
copies  of  the  risk  assessment  and  certain 
related  docimients  for  molinate  may 
also  be  accessed  at  http://www.epa.gov/ 
pesticides/reregistration/ status. htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34232A.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
docimients  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  dociunents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  diuing  an 


applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34232A  for 
molinate  in  the  subject  line  on  the  first 
page  of  your  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Infdrmation  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  PubUc  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  fitjm 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  slibmit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters  , 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
niunber  OPP-34232A.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response.to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
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the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 

used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoiu  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensiire  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Regiiter 
citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  making  available  risk 
assessments  that  have  been  developed 
as  part  of  the  Agency's  public 
participation  process  for  making 
reregi  strati  on  eligibility  and  tolerance 
reassessment  decisions  for  the 
organophosphate  and  other  pesticides 
consistent  with  FFDCA.  as  amended  by 
FQPA.  The  Agency's  himian  health, 
enviroimiental  fate  and  ecological 
effects  risk  assessment  and  other  related 
documents  for  molinate  are  available  in 
the  individual  pesticide  docket.  As 
additional  comments,  reviews,  and  risk 
assessment  modifications  become 
available,  these  will  also  be  docketed  for 
molinate. 

The  Agency  cautions  that  the 
molinate  risk  assessment  is  preliminary 
and  that  further  refinements  may  be 
appropriate.  Risk  assessment  docimients 
reflect  only  the  work  and  analysis 
conducted  as  of  the  time  they  were 
produced  and  it  is  appropriate  that,  as 


new  information  becomes  available  and/ 
or  additional  analyses  are  performed, 
the  conclusions  they  contain  may 
change. 

EPA  is  providing  an  opportunity, 
through  this  notice,  for  interested 
parties  to  provide  written  comments 
and  input  to  the  Agency  on  the  risk 
assessment  for  the  pesticide  specified  in 
this  notice.  Such  comments  and  input 
could  address,  for  example,  the 
availability  of  additional  data  to  further 
refine  the  risk  assessments,  such  as 
percent  crop  treated  information  or 
submission  of  residue  data  from  food 
processing  studies,  or  could  address  the 
Agency's  risk  assessment  methodologies 
and  assumptions  as  applied  to  this 
specific  chemical.  Comments  should  be 
limited  to  issues  raised  within  the  risk 
assessment  and  associated  docxmients. 
EPA  will  provide  other  opportunities  for 
public  comment  on  other  science  issues 
associated  with  the  pesticide  tolerance 
reassessment  program.  Failure  to 
comment  on  any  such  issues  as  part  of 
this  opportunity  will  in  no  way 
prejudice  or  limit  a  commenter's 
opportunity  to  participate  fully  in  later 
notice  and  comment  processes.  All 
comments  should  be  submitted  by  Jime 
3.  2002  using  the  methods  in  Unit  I.  of 
the  SUPPLEMENTARY  INFORMATION. 
Comments  will  become  part  of  the 
Agency  record  for  molinate. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  March  18.  2002. 
Lois  Rossi. 

Director,  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

[FR  Doc.  02-7946  Filed  4-1-02;  8:45  am] 
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proposed  settlement  for  thirty  (30)  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
conunents  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms  Paula  V.  Batchelor,  U.S.  EPA  region 
4  (WMD-CPSB),  Sam  Nunn  Atlanta 
Federal  Center,  61  Forsyth  Street,  SW., 
AUanta  Georgia  30303,  (404)  562-8887. 

Written  Comments  may  be  submitted 
to  Ms.  Batchelor  vrithin  thirty  (30) 
calendar  days  of  the  date  of  this 
publication. 

Dated:  March  12,  2002. 
Franklin  E.  Hill. 

Chief  CERCLA  Program  Services  Branch, 
Waste  Management  Division. 
[FR  Doc.  02-7942  Filed  4-1-02;  8:45  ami 
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ENVIRONMErfTAL  PROTECTION 

AGENCY 

[FRL-7166-4] 

Murray  Ohio  Superfund  Site;  NotiM  of 
PropoMd  S«ttlenMnt 

AGENCY:  Environmental  Protection 
Agency  (EPA).^ 
ACTK)N:  Notice. 


summary:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  settlement 
with  Murray  Inc.,  pursuant  to  122(h)  of 
the  comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  regarding  the 
Miuray  Ohio  Superfund  Site  located  in 
Lawrenceburg,  Tennessee.  EPA  will 
consider  public  comments  on  the 


FEDERAL  lAEDIATION  AND 
CONCiUATlON  SERVICE 

Latwr-ManagMnent  Cooperation 
Program;  Application  Solicitation 

AGENCY:  Federal  Mediation  and 
Conciliation  Service. 
ACTION:  Final  fiscal  year  2002  program 
guidelines/ application  solicitation  for 
labor-management  committees. 


SUMMARY:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  is 
publishing  the  final  Fiscal  Year  2002 
Program  Guidelines/ Application 
Solicitation  for  the  Labor-Management 
Cooperation  program  to  inform  the 
public.  The  program  is  supported  by 
Federal  funds  authorized  by  the  Labor- 
Management  Cooperation  Act  of  1978, 
subject  to  annual  appropriations.  This 
Solicitation  contains  changes  in  the 
length  of  time  for  the  grant  budget 
period.  No  public  comments  were 
received. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
A.  Lorber,  2026068181. 

Labor-Management  Cooperation 
Program  Application  Solicitation  for 
Labor-Management  Committees  FY2002 

A.  Introduction 

The  following  is  the  final  solicitation 
for  the  Fiscal  Year  (FY)  2002  cycle  of 
the  Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978.  which  was 
initially  implemented  in  FY81.  The  Act 
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authorizes  FMCS  to  provide  assistance 
in  the  establishment  and  operation  of 
company/plant,  area,  public  sector,  and 
industry-wide  labor-management 
committees  which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that 
company/plant,  government  agency,  or 
industry;  and 

(B)  Are  established  for  the  purpose  of 
improving  labor-management 
relationships,  job  security,  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  affecting  their  jobs, 
including  improving  conununication 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  imder  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  either  a  company/plant,  area-wide, 
industry,  or  public  sector  labor- 
management  committee.  Directions  for 
obtaining  an  application  kit  may  be 
foiuid  in  Section  H.  A  copy  of  the  Labor- 
Management  Cooperation  Act  of  1978, 
included  in  the  application  kit,  should 
be  reviewed  in  conjunction  with  this 
solicitation. 

B.  Program  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  conunimication 
between  representatives  of  labor  and 
management; 

(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 

(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the 
company/plant,  area,  or  industry; 

(5)  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives; 

(6)  To  expsmd  and  improve  working 
relationships  between  workers  and 
managers;  and 

(7)  To  encourage  free  collective 
bargaining  by  establishing  continuing 


mechanisms  for  conununication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 
formation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  cominittees  to  carry 
out  specific  objectives  that  meet  the  fore 
mentioned  general  criteria.  The  term 
"labor"  refers  to  employees  represented 
by  a  labor  organization  and  covered  by 
a  formal  collection  bargaining 
agreement.  These  conunittees  may  be 
found  at  either  the  plant  (company), 
area,  industry,  or  public  sector  levels. 

A  plant  or  company  committee  is 
generally  characterized  as  restricted  to 
one  or  more  organizational  or 
productive  units  operated  by  a  single 
employer.  An  area  committee  is 
generally  composed  of  multiple 
employers  of  diverse  industries  as  well 
as  multiple  labor  imions  operating 
within  the  focusing  upon  a  particular 
city,  county,  contiguous  multicounty,  or 
statewide  jurisdiction.  An  industry 
conunittee  generally  consists  of  a 
collection  of  agencies  or  enterprises  and 
related  labor  union(s)  producing  a 
common  product  or  service  in  the 
private  sector  on  a  labor,  state,  regional, 
or  nationwide  level.  A  public  sector 
committee  consists  of  government 
employees  and  managers  in  one  or  more 
units  of  a  local  or  state  government, 
managers  and  employees  of  public 
institutions  of  higher  education,  or  of 
employees  and  managers  of  public 
elementary  and  secondary  schools. 
Those  employees  must  be  covered  by  a 
formal  collective  bargaining  agreement 
or  other  enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
conunittee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY  2002,  competition  will  be  open 
to  company/plant,  area,  private 
indust^,  and  public  sector  committees. 
Special  consideration  will  be  given  to 
committee  applications  involving 
innovative  or  imique  efforts.  All 
application  budget  requests  shoiUd 
focus  directiy  on  supporting  the 
committee.  Applicants  should  avoid 
seeking  funds  for  activities  that  are 
clearly  available  imder  other  Federal 
programs  (e.g.,  job  training,  medication 
of  contract  disputes,  etc. 

Required  Program  Elements 

1.  Problem  Statement — The 
application  should  have  nimibered 
pages  and  discuss  in  detail  what 
specific  problem(s)  face  the  company/ 
plant,  area,  government,  or  industry  and 


its  workforce  that  will  be  addressed  by 
the  committee.  Applicants  must 
document  the  problem(s)  using  as  much 
relevant  data  as  possible  and  discuss  the 
full  range  of  impacts  these  problem(s) 
could  have  or  are  having  on  the 
company/plant,  govermnent,  area,  or 
industry.  An  industrial  or  economic 
profile  of  the  area  and  workforce  might 
prove  useful  in  explaining  the 
problem(s).  This  section  basically 
discusses  WHY  the  effort  is  needed, 

2.  Results  or  Benefits  Expected — By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail 
WHAT\he  labor-management 
committee  will  accomplish  during  the 
life  of  the  grant.  Applications  that 
promise  to  provide  objectives  after  a 
grant  is  awarded  will  receive  littie  or 
not  credit  in  this  area.  While  a  goal  of 
"improving  commiuiication  between 
employers  and  employees"  may  suffice 
as  one  over-all  goal  of  a  project,  the 
objectives  must,  whenever  possible,  be 
expressed  in  specific  and  measurable 
terms.  Applicants  should  focus  on  the 
outcome,  impacts  or  changes  that  the 
committee's  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
grantee,  as  well  as  the  FMCS  grants 
program. 

3.  Approach — ^This  section  of  the 
application  specifies  HOW  the  goals  and 
objective  will  be  accomplished.  At  a 
minimum,  the  following  elements  will 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish 
its  goals  and  objectives; 

(d)  a  listing,  oy  name  and  titie,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
■  members  (e.g.,  members  represent  70% 
of  the  area  or  company/plant 
workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  tiiat  will  have  to  be  hired  as 
well  as  resiunes  for  staff  already  on 
board; 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet  (we  require 
meetings  at  least  every  other  month)  as 
well  as  any  plans  to  form  subordinate 
conunittees  for  particular  purposes;  and 

(f)  For  applications  from  existing 
committees,  a  discussion  of  past  efforts 
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and  accomplishments  and  how  they 
would  integrate  with  the  proposed 
expanded  effort. 

4.  Major  Milestones — This  section 
must  include  an  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  objectives  will 
be  accomplished  as  well  as  a  timetable 
for  WHEN  they  will  be  finished.  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the 
life  of  the  grant  using  October  1,  2002, 
as  the  start  date.  The  accomplishment  of 
these  tasks  and  objectives,  as  well  as 
problems  and  delays  therein,  will  serve 
as  the  basis  for  quarterly  progress 
reports  to  FMCS. 

5.  Evaluation — Applicants  must 
provide  for  either  an  external  evaluation 
or  an  internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 
objectives.  An  evaluation  plan  must  be 
developed  which  briefly  discusses  what 
basic  questions  for  issues  the 
assessment  will  examine  and  what 
baseline  data  the  committee  staff 
already  has  or  will  gather  for  the 
assessment.  This  section  should  be 
written  with  the  application's  own  goals 
and  objectives  clearly  in  mind  and  the 
impacts  or  changes  that  the  effort  is 
expected  to  cause. 

6.  Letters  of  Commitment- 
Applications  must  include  current 
letters  of  commitment  firom  all  proposed 
or  existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support 
the  application  and  will  attend  schedule 
committee  meetings.  A  blanket  letter 
signed  by  a  committee  chairperson  or 
other  official  on  behalf  of  all  members 
is  not  acceptable.  We  encourage  the  use 
of  individual  letters  submitted  on 
company  or  union  letterhead 
represented  by  the  individual.  The 
letters  should  match  the  names 
provided  under  Section  3(b). 

7.  Other  Requirements— Applicants 
are  also  responsible  for  the  following: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee; 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
the  by-laws  (if  any),  a  breakout  of 
annual  operating  costs  and 
identification  of  all  sources  and  levels  of 
c\irrent  financial  support; 

(c)  A  detailed  budget  narrative  based 
on  policies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  An  assurance  that  the  labor- 
management  committee  will  not 


interfere  with  any  collective  bargaining 
agreements;  and 

(e)  An  assurance  that  committee 
meetings  will  be  held  at  least  every 
other  month  and  that  written  minutes  of 
all  committee  meetings  will  be  prepared 
and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measumble  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  applicant. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  This 
section  will  also  address  the  degree  of 
innovativeness  or  uniqueness  of  the 
proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application  as  indicated  in 
the  letters  of  support. 

(5)  The  feasibility  and  thoroughness 
of  the  implementation  plan  in 
specifying  major  milestones  and  target 
dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
feasibility  vis-a-vis  its  goals  and 
approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration; 
and 

(8)  The  value  to  the  government  of  the 
application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness,  site 
location,  cost,  and  other  qualities  that 
impact  upon  an  applicant's  value  in 
encouraging  the  labor-management 
committee  concept. 

C.  EligibUty 

Eligible  grantees  include  state  and 
local  units  of  government,  labor- 
management  conunittees  (or  a  labor 
union,  management  association,  or 
company  on  behalf  of  a  committee  that 
will  be  created  through  the  grant),  and 
certain  third-party  private  non-profit 
entities  on  behalf  of  one  of  more 
committees  to  be  created  through  the 
grant.  Federal  government  agencies  and 
their  employees  are  not  eligible. 


Third-party,  non-profit  entities  that 
can  docimient  that  a  major  purpose  or 
function  of  their  organization  is  the 
improvement  of  labor  relations  are 
eligible  to  apply.  However,  all  funding 
must  be  directed  to  the  functioning  of 
the  labor-management  committee,  and 
all  requirements  under  Part  B  must  be 
followed.  Applications  from  third-party 
entities  must  document  particularly 
strong  support  and  participation  bom 
all  labor  and  management  parties  with 
whom  the  applicant  will  be  working. 
Applications  from  third-parties  which 
do  not  directly  support  the  operation  of 
a  new  or  expanded  committee  will  not 
be  deemed  eligible,  nor  will 
applications  signed  by  entities  such  as 
law  firms  or  other  third-parties  failing  to 
meet  the  above  criteria. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  operations  are  not  eligible  to 
re-apply.  The  only  exception  will  be 
made  for  grantees  that  seek  funds  on 
behalf  of  an  entirely  different  committee 
whose  efforts  are  totally  outside  of  the 
scope  of  the  original  grant. 

D.  Allocatioiis 

The  FY2002  appropriation  for  this 
program  anticipated  to  be  $1.5  million, 
of  which  at  least  $1,000,000  available 
competitively  for  new  applicants. 
Specific  funding  levels  will  not  be 
established  for  each  type  of  committee. 
The  review  process  will  be  conducted  in 
such  a  manner  that  at  least  two  awards 
will  be  made  in  each  category 
(company/plant,  industry,  public  sector, 
and  area),  provided  that  FMCS 
determines  that  at  least  two  outstanding 
applications  exist  in  each  category. 
After  these  applications  are  selected  for 
award,  the  remaining  application  swill 
be  considered  according  to  merit 
without  regard  to  category. 

In  addition  to  the  competitive  process 
identified  in  the  preceding  paragraph, 
FMCS  will  set  aside  a  siun  not  to  exceed 
thirty  percent  of  its  non-reserved 
appropriation  to  be  awarded  on  a  non- 
competitive basis.  These  funds  will  be 
used  only  to  support  applications  that 
have  been  solicited  by  the  Director  of 
the  Service  and  are  not  subject  to  the 
dollar  range  noted  in  Section  E.  All 
funds  retiuned  to  FMCS  fit>m  a 
competitive  grant  award  may  be 
awarded  on  a  non-competitive  basis  in 

accordance  with  budgetary 

requirements. 
FMCS  reserves  the  right  to  retain  up 

to  five  percent  of  the  FY2002 

appropriation  to  contract  for  program 
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support  piu'poses  (such  as  evaluation) 
other  than  administration. 

E.  Dollar  Range  and  Length  of  Grants 

Awards  to  expand  existing  or 
establish  new  labor-management 
committees  will  be  for  a  period  of  up  to 
18  months.  If  successful  progress  is 
made  during  this  initial  budget  period 
and  all  grant  funds  are  not  obligated 
within  the  specified  period,  these  grants 
may  be  extended  for  up  to  six  months. 
No  continuation  awards  will  be  made. 

The  dollar  range  of  awards  is  as 
follows: 
— Up  to  $65,000  over  a  period  of  up  to 

,18  months  for  company/plant 

committees  or  single  department 

public  sector  applicants; 
—Up  to  $125,000  per  18-month  period 

for  area,  industry,  and 

multidepartment  public  sector 

committee  applicants. 

Applicants  are  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal 
funding  level  and  its  required  grantee 
match,  applicants  may  supplement 
these  funds  through  voluntary 
contributions  horn  other  sources. 
Applicants  are  also  strongly  encouraged 
to  consult  with  their  local  or  regional 
FMCS  field  office  to  determine  what 
kinds  of  training  may  be  available  at  no 
cost  before  budgeting  for  such  training 
in  their  applications.  A  list  of  our  field 
leadership  team  and  their  phone 
numbers  is  included  in  the  application 
kit. 

F.  Cash  Match  Requiretnents  and  Cost 
Allowability 

All  applicants  must  provide  at  least 
10  percent  of  the  total  allowable  project 
costs  in  cash.  Matching  funds  may  come 
from  state  or  local  govenunent  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
"project  income,"  and  may  not  be  used 
for  matching  purposes. 

It  will  be  the  policy  of  this  program 
to  reject  all  requests  for  indirect  or 
overhead  costs  as  well  as  "in-kind" 
match  contributions.  In  addition,  grant 
funds  must  not  be  used  to  supplant 
private  or  local/state  govenmient  funds 
currently  spent  for  committee  purposes. 
Funding  requests  from  existing 
committees  should  focus  entirely  on  the 
costs  associated  with  the  expansion 
efforts.  Also,  imder  no  circumstances 
may  business  or  labor  officials 
participating  on  a  labor-management 
committee  be  compensated  out  of  grant 


funds  for  time  spent  at  committee 
meetings  or  time  spent  in  committee 
training  sessions.  Applicants  generally 
will  not  be  allowed  to  claim  all  or  a 
portion  of  existing  full-time  staff  as  an 
expense  or  match  contribution.  For  a 
more  complete  discussion  of  cost 
allowability,  applicants  are  encoiuraged 
to  consult  the  FY2002  FMCS  Financial 
and  Administrative  Grants  Manual, 
which  will  be  included  in  the 
application  kit. 

G.  Application  Submission  and  Review 
Process 

The  Application  for  Federal 
Assistance  (SF-424)  form  must  be 
signed  by  both  a  labor  and  management 
representative.  In  lieu  of  signing  the  SF- 
424  form  representatives  may  type  their 
name,  title,  and  organization  on  plain 
bond  paper  with  a  signature  line  signed 
and  dated,  in  accordance  with  block  18 
of  the  SF-424  form.  Applications  must 
be  postmarked  or  electronically 
transmitted  no  later  than  Jime  28,  2002. 
No  applications  or  supplementary 
materials  will  be  accepted  after  the 
deadline.  It  is  the  responsibility  of  the 
applicant  to  ensure  that  the  U.S.  Postal 
Service  or  other  carrier  correctly 
postmarks  the  application.  An  original 
application  containing  numbered  pages, 
plus  three  copies,  should  be  addressed 
to  the  Federal  Mediation  and 
Conciliation  Service,  Labor- 
Management  Grants  Program,  2100  K 
Street.  NW..  Washington,  DC  20427. 
FMCS  will  not  consider  videotaped 
submissions  or  video  attachments  to 
submissions. 

After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  preliminarily  by  one  or  more 
Grant  Review  Boards.  The  Board(s)  will 
recommend  selected  applications  for 
rejection  or  further  funding 
consideration.  The  Director,  Labor- 
Management  Grants  Program,  will 
finalize  the  scoring  and  selection 
process.  The  individual  listed  as  contact 
person  in  Item  6  on  the  application  form 
will  generally  be  the  only  person  with 
whom  FMCS  will  communicate  during 
the  application  review  process.  Please 
be  sure  that  person  is  available  between 
June  and  September  of  2002. 

All  FY2002  grant  applicants  will  be 
notified  of  results  and  all  grant  awards 
will  be  made  before  October  1,  2002. 
Applications  submitted  after  the  Jime  28 
deadline  date  or  fail  to  adhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Director,  Labor-Management  Grants 
Program. 


H.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit.  Please 
consult  the  FMCS  Web  site 
(www.fmcs.gov)  to  download  forms  and 
information. 

These  kits  and  additional  information 
or  clarification  can  be  obtained  free  of 
charge  by  contacting  the  Federal 
Mediation  and  Conciliation  Service, 
Labor-Management  Grants  Program, 
2100  K  Street,  NW.,  Washington,  DC 
20427;  or  by  calling  202-606-8181. 

George  W.  Buckingham, 

Deputy  Director.  Federal  Mediation  and 
Conciliation  Service. 
[KR  Doc.  02-7926  Filed  4-1-02;  8:45  am) 
BILUNG  CODE  6732-01-M 


FEDERAL  RESERVE  SYSTEM 

Ctuinge  In  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  16, 
2002. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Nancy  C.  Day,  Menahga, 
Minnesota;  to  acquire  voting  shares  of 
Menahga  Bancshares,  Inc.,  Men^ga, 
Minnesota,  and  thereby  indirectly 
acquire  voting  shares  of  First  National 
Bank  of  Menahga,  Menahga,  Minnesota. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consiuner 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  David  Moorhouse,  Friday  Harbor, 
Washington;  to  acquire  additional 
voting  shares  of  San  Juan  Bank  Holding 
Company,  Friday  Harbor,  Washington, 
and  diereby  indirectly  acquire  voting 
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shares  of  Islanders  Bank,  Friday  Harbor. 
Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  27.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-7863  Filed  4-1-02;  8:45  am] 

BHXmG  CODE  6210-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Meeting  of  the  Secretary's  Advisory 
Committee  on  Regulatory  Reform 

agency:  Office  of  the  Assistant 

Secretary  for  Planning  and  Evaluation, 

Department  of  Health  and  Human 

Services. 

action:  Notice  of  meeting. 


summary:  Notice  is  hereby  given  of  a 
public  hearing  by  the  Department  of 
Health  and  Human  Services  (HHS) 
Secretary's  Advisory  Committee  on 
Regulatory  Reform.  As  governed  by  the 
Federal  Advisory  Committee  Act  in 
accordance  with  Section  10(a)(2),  the 
Secretary  Advisory  Committee  on 
Regulatory  Reform  is  seeking  guidance 
for  the  Department's  efforts  to 
streamline  regulatory  requirements.  The 
Advisory  Committee  will  advise  and 
make  recommendations  for  changes  that 
would  be  beneficial  in  foui  broad  areas: 
health  care  delivery,  health  systems 
operations,  biomedical  and  health 
research,  and  the  development  of 
pharmaceuticals  and  other  products. 
The  Committee  will  review  changes 
identified  through  regional  public 
hearings,  written  comments  from  the 
public,  and  consultation  with  HHS  staff. 

All  meetings  and  hearings  of  the 
Committee  are  open  to  the  general 
public.  During  each  meeting,  invited 
witnesses  will  address  how  regulations 
affect  health-related  issues.  Meeting 
agendas  will  also  allow  some  time  for 
public  comment.  Additional 
information  on  each  meeting's  agenda 
and  list  of  participating  witnesses  will 
be  posted  on  the  Committee's  Web  site 
prior  to  the  meetings  [http:// 
www.regrefonn.hhs.gov). 

DATES:  The  third  public  hearing  of  the 
Secretary's  Advisory  Committee  on 
Regulatory  Reform  will  be  held  on 
Wednesday,  April  17.  2002,  from  9:00 
a.m.  to  5:00  p.m.  and  on  Thursday, 
April  18,  2002,  from  8:00  a.m.  to  1:00 
p.m. 

AOORESSES:  The  Secretary's  Advisory 
Committee  on  Regulatory  Reform  will 
meet  on  Wednesday,  April  17,  2002,  in 
the  Philadelphia  Room.  Ramada  Plaza 
Suites  and  Conference  Center,  One 


Bigelow  Square.  Pittsburgh. 
Pennsylvania.  15219.  On  Thursday. 
April  18,  2002,  the  Committee  will  meet 
in  the  Pittsburgh  Room,  Ramada  Plaza 
Suites  and  Conference  Center,  One 
Bigelow  Square,  Pittsburgh. 
Pennsylvania,  15219. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christy  Schmidt,  Executive  Coordinator, 
Secretary's  Advisory  Committee  on 
Regulatory  Reform,  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation,  200  Independence  Avenue, 
SW..  Room  344G,  Washington,  DC, 
20201.  (202)  401-5182. 

SUPPtEMENTARY  INFORMATION:  The 
Ramada  Plaza  Suites  and  Conference 
Center  is  in  compliance  with  the 
Americans  with  Disabilities  Act. 
Anyone  planning  to  attend  the  meeting 
who  requires  special  disability-related 
arrangements  such  as  sign-language 
interpretation  should  provide  notice  of 
their  need  by  Friday,  April  12,  2002. 
Please  make  any  request  to  Michael 
Starkweather  by  phone:  301-62&-3141; 
fax:  301-628-3101;  e-mail: 
mstarkweather@s-3.com:  On  June  8, 
2001,  HHS  Secretary  Thompson 
announced  a  Department-wide  initiative 
to  reduce  regulatory  burdens  in  health 
care,  to  improve  patient  care,  and  to 
respond  to  the  concerns  of  health  care 
providers  and  industry,  State  and  local 
Governments,  and  individual 
Americans  who  are  affected  by  HHS 
rules.  Conunon  sense  approaches  and 
careful  balancing  of  needs  can  help 
improve  patient  care.  As  part  of  this 
initiative,  the  Department  is  establishing 
the  Secretary's  Advisory  Committee  on 
Regulatory  Reform  to  provide  findings 
and  recommendations  regarding 
potential  regulatory  changes.  These 
changes  would  enable  HHS  programs  to 
reduce  burdens  and  costs  associated 
with  departmental  regulations  and 
paperwork,  while  at  the  same  time 
maintaining  or  enhancing  the 
effectiveness,  efficiency,  impact,  and 
access  of  HHS  programs. 

Dated:  March  26.  2002. 
William  Raub. 

Deputy  Assistant  Secretary  for  Planning  and 
Evaluation. 

IFR  Doc.  02-7831  Filed  4-1-02;  8:45  amj 
BILLING  COOe  4151-06-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-180] 

Availability  of  the  Draft  Document, 
Public  Health  Assessment  Guidance 
Manual  (Update),  Public  Comment 
Draft 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Hiunan 
Services  (HHS). 

ACTION:  Notice  of  availability  and 
request  for  public  comment  of  the  draft 
document.  Public  Health  Assessment 
Guidance  Manual  (Update).  The  draft  is 
a  revision  and  update  of  the  1992  Public 
Health  Assessment  Guidance  Manual. 

SUMMARY:  ATSDR  is  mandated  to 
conduct  public  health  assessments 
imder  Section  104(i)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  [42  U.S.C. 
9604(1)1  and  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  (42  U.S.C. 

6939a(c)]. 

The  general  procedures  for  the 
conduct  of  public  health  assessments 
are  included  in  the  ATSDR  Final  Rule 
on  Health  Assessments  and  Health 
Effects  Studies  of  Hazardous  Substances 
Releases  and  Facilities  (55  FR  5136. 
February  13. 1990,  codified  at  42  CFR 
part  90).  The  revision  of  the  1992 
Guidance  Manual  sets  forth  in  detail  the 
public  health  assessment  process  as 
developed  and  modified  by  ATSDR 
since  1992  and  presents  the 
methodologies  and  guidelines  that  will 
be  used  by  ATSDR  staff  and  agents  of 
ATSDR  in  conducting  public  health 
assessments.  Areas  emphasized  in  this 
updated  guidance  include  commimity 
involvement,  exposure  assessment,  and 
weight-of-evidence  (WOE)  approaches 
to  decision  making  about  hazards 
associated  with  sites. 

Availability 

The  draft  Public  Health  Assessment 
Gmdance  Manual  (Update)  will  be 
available  to  the  public  on  or  about 
March  25,  2002.  A  60-day  public 
comment  period  will  be  provided  for 
the  draft  manual,  which  will  begin  on 
the  date  of  this  publication.  The  close  of 
the  comment  period  will  be  indicated 
on  the  front  of  the  draft  manual. 
Comments  received  after  close  of  the 
public  comment  period  will  be 
considered  at  the  discretion  of  ATSDR 
based  upon  what  is  deemed  to  be  in  the 
best  interest  of  the  general  public. 
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ADDRESSES:  Requests  for  the  draft 
manual  should  be  sent  to:  Chief. 
Program  Evaluation,  Records,  and 
Information  Services  Branch,  Agency  for 
Toxic  Substances  and  Disease  Registry. 
1600  Clifton  Road,  NE..  MS  E-56. 
Atlanta.  GA  30333.  Upon  receipt  of  the 
request,  one  copy  of  the  report  will  be 
forwarded  free  of  charge.  ATSDR 
reserves  the  right  to  provide  only  one 
copy  of  this  draft  document  free  of 
charge.  The  document  may  also  be 
accessed  at  the  ATSDR  home  page  News 
section  at  www.atsdr.cdc.gov. 

One  copy  of  all  comments  and 
supporting  documents  should  be  sent  to 
the  above  address  by  the  end  of  the 
comment  period  noted  above.  All 
written  comments  and  data  submitted  in 
response  to  this  notice  and  the  draft 
manual  should  bear  the  docket  control 
number  ATSDR-180. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fiuther  information  may  be  obtained  by 
contacting  Dr.  Allan  S.  Susten.  ATSDR 
(Mailstop  E-32),  1600  Clifton  Road.  NE., 
Atlanta,  Georgia  30333,  telephone  (404) 
498-0007  or  (toll  free)  1-888-42- 
ATSDR,  1-888-422-8737.  or  Email: 
asusten@cdc.gov. 

SUPPLEMENTARY  INFORMATION:  ATSDR  is 
required  by  CERCLA  to  conduct  public 
health  assessments  at  all  sites  on.  or 
proposed  for  inclusion  on,  the  National 
Priorities  Ust  [42  U.S.C.  9604(i)(6)(A)] 
and  may  also  conduct  public  health 
assessments  in  response  to  a  request 
from  the  public  [42  U.S.C.  9604(i)(6)(B)]. 
In  addition,  the  U.S.  EnviroEunental 
Protection  Agency  (EPA)  may  request 
the  conduct  of  a  public  health 
assessment  under  RCRA  [42  U.S.C. 
6939a(b)]. 

The  ATSDR  public  health  assessment 
is  the  evaluation  of  data  and 
information  on  the  release  of  hazardous 
substances  into  the  environment  in 
order  to  sissess  any  past,  current  or 
future  impact  on  public  health  and 
develop  or  recommend  appropriate 
public  health  actions  whidi  could 
include  health  studies  or  actions  needed 
to  evaluate  and  mitigate  or  prevent 
human  health  effects. 

The  ATSDR  public  health  assessment 
includes  an  analysis  and  statement  of 
the  public  health  implications  posed  by 
the  site  imder  consideration.  This 
analysis  generally  involves  an 
evaluation  of  relevant  environmental 
data,  the  potential  for  exposiues  to 
substances  related  to  the  site,  available 
toxicologic,  epidemiologic  and  health 
outcome  data,  and  community  concerns 
associated  with  a  site  where  hazardous 
substance's  have  been  released.  The 


public  health  assessment  also  identifies 
populations  living  or  working  on  or  near 
hazardous  waste  sites  for  which  more 
extensive  public  health  actions  or 
studies  are  indicated. 

This  notice  announces  the  projected 
availability  of  the  draft  Public  Health 
Assessment  Guidance  Manual  (Update). 
The  manual  has  imdergone  extensive 
internal  review  and  will  be  subjected  to 
scientific  and  technical  review  by  the 
ATSDR  Board  of  Scientific  Counselors. 
ATSDR  encourages  the  public's 
participation  and  comment  on  the 
further  development  of  this  manual. 

Dated:  March  27,  2002. 
Geoi^gi  Joiws, 

Director,  Office  of  Policy  and  External  Affairs, 

Agency  for  Toxic  Substances  and  Disease 

Registry. 

[FR  Doc.  02-7878  Filed  4-1-02;  8:45  am] 

HUJNQ  COOE  416»-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Mining  Occupational 
Safety  and  HeaNti  Research  Grants, 
Program  Ahnouncement  OH-02-005 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 
(Public  Law  92^63).  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Mining  Occupational  Safety  and 
Health  Research  Grants,  PA#  OH-02-005. 

Times  and  Dates:  8:30  a.m.-9  a.m.,  April 
9,  2002  (Open);  9:10  a.m.-5:30  p.m.,  April  9, 
2002  (Closed):  8:30  a.m.-5:30  p.m.,  April  10, 
2002  (Closed);  8:30  a.m.-5:30  p.m.,  April  11, 
2002  (Closed). 

Place:  Fare  St.  Charles.  500  St.  Charles 
Avenue  &  Poydras  Street,  New  Orleans, 
Louisiana. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Director,  Management  Analysis  and 
Services  Office  CDC,  pursuant  to  Public  Law 
92-463. 

Matters  to  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  PA#  OH-02-005. 

Note:  Due  to  programmatic  issues  that  had 
to  be  resolved,  this  Federal  Register  Notice 
is  being  published  less  than  fifteen  days  prior 
to  the  date  of  the  meeting. 


For  Further  Information  Contact: 
Gwendolyn  H.  Cattledge,  Ph.D.,  Health 
Science  Administrator,  National  Institute  for 
Occupational  Safety  and  Health,  CDC.  1600 
Clifton  Road,  NE.,  M/S  E74,  telephone  (404) 
498-2508. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
otheir  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  March  27,  2002. 
AivinHall. 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  02-7874  Filed  3-28-02;  12:04  pm] 
BttJJNG  COOE  41«3-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  information  Collection 
Activity;  Comment  Request 

Proposed  Proiects 

Title:  Implementation  of  Promoting 
Safe  and  Stable  Families  by  Indian 
Tribes. 

OAfB  No.:  New  Collection. 

Description:  The  piupose  of  this  study 
is  to  examine  the  ways  in  which  Indian 
Tribes  used  funds  they  received  under 
title  IV-B.  subpart  2  to  provide  services 
that  strengthen  families'  abilities  to  care 
for  their  children.  Additionally,  a  broad 
range  of  related  child  welfare  issues 
with  respect  to  Indian  Tribes  v«rill  be 
explored.  Consistent  with  this  approach, 
the  research  fi^mework  for  this  study 
dociunents  and  analyzes  a  full  range  of 
implementation  issues  for  Promoting 
Safe  and  Stable  Families  (PSSF)— 
planning;  accomplishments  and 
changes;  organization  and 
infrastructure;  related  services  and 
practices;  and  resoiuce  uses  and 
allocation — over  time  and  across  the 
vario.us  stakeholders  involved.  This 
study  also  provides  a  historical 
perspective  on  Tribal  implementation  of 
the  PSSF  legislation  including  recent 
emphasis  on  strengthening  parental 
relationships  and  promoting  healthy 
marriages. 

Respondents:  Tribal  Leaders.  Program 
Managers  for  title  TV  B  subpart  1  and  2 
and  Front  Line  Workers  for  title  IV  B 
subpart  1  and  2,  Child  Welfere/Human 
Service  Collaborators.  Funding  Officials, 
and  Court  Officials. 
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Annual  Burden  Estimates 


Instiument 


Tribal  Leadeis  

Program  Managers  and  Front  Line  WortMfS 

Funding  Officials    

Child  Welfare/Human  Service  Collaborators 
Court  Officials    


Number  of  re- 
spondents 


40 

120 

20 

eo 

20 


Number  of  re- 
sponses per 
respondent 


Estimated  Total  Annual  Burden 
Hours:  260. 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington.  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

the  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  March  26.  2002. 
BobSargis, 

Reports  Clearance,  Officer. 
(FR  Doc.  02-7907  Filed  4-1-02;  8:45  am] 
BHJJNG  COOe  41M-01-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Offlco  of  Planning,  Research,  and 
Evaluation,  Grant  to  the  University  of 
Georgia 

agency:  Office  of  Planning,  Research 
and  Evaluation,  ACF,  DHHS. 


action:  Award  aimoimcement. 


summary:  Notice  is  hereby  given  that  a 
noncompetitive  grant  award  is  being 
made  to  the  University  of  Georgia  to 
conduct  a  study  to  identify  nual 
coimties  in  the  Southern  Black  Belt 
experience  persistent  poverty  and  to 
examine  their  social,  demographic,  and 
economic  conditions. 

As  a  Congressional  setaside,  this  one- 
year  project  is  being  funded 
noncompetitively.  The  university  has 
several  facilities  and  resources  on 
campus  for  imdertaking  the  feasibility 
study.  The  university  also  will  rely 
upon  several  outside  soiut»s  with 
specialized  expertise  to  conduct  various 
activities  related  to  the  project.  The  cost 
of  this  one-year  project  is  $250,000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hossein  Paris,  Administration  for 
Children  and  Families,  Office  of 
Planning,  Research  And  Evaluation,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Phone:  202-205-4922. 

Dated:  March  22,  2002. 
Howard  Rolston, 

Director.  Office  of  Planning,  Research,  and 
Evaluation. 
[FR  Doc.  02-7906  Filed  4-1-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclwt  No.  02D-0095] 

Draft  Guidance  for  Industry  on 
Exposure-Response  Relationships: 
Study  Design,  Data  Analysis,  and 
Regulatory  Applications;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


40 
120 
20 
60 
20 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabiUty  of  a  draft  guidance  for 
industry  entitled  "Exposure-Response 
Relationships:  Study  Design,  Data 
Analysis,  and  Regidatory  Applications." 
The  guidance  is  intended  to  provide 


recommendations  for  sponsors  of 
investigational  new  drug  applications 
(INDs)  and  applicants  submitting  new 
drug  applications  (NDAs)  or  biologies 
license  applications  (BLAs)  on  the  use 
of  exposure-response  information  in  the 
development  of  drugs,  including 
therapeutic  biologies. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  gmdance  by  June 
3,  2002.  General  comments  on  agency 
guidance  dociunents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857  or  the  Office  of 
Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  J.  Lesko,  Office  of  Clinical 
Pharmacology  and  Biophannaceutics, 
Center  for  Drug  Evaluation  and  Research 
(HFD-850),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5690.  or 
David  Green,  Center  for  Biologies 
Evaluation  and  Research  (HFM-579), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852. 
301-827-5349. 
SUPPI.EMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  entitled 
"Exposxire-Response  Relationships: 
Study  Design,  Data  Analysis,  and 
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Regulatory  Applications."  This 
guidance  provides  recommendations  on 
the  use  of  exposure-response 
information  in  the  development  of 
drugs,  including  therapeutic  biologies. 
The  guidance  describes:  (1)  The  uses  of 
exposure-response  studies  in  regulatory 
decisiorunaking,  (2)  the  important 
considerations  in  exposure-response 
study  designs  to  ensure  valid 
information,  (3)  the  strategy  for 
prospective  planning  and  data  analyses 
in  the  exposure-response  modeling 
process,  (4)  the  integration  of 
assessment  of  exposure-response 
relationships  into  all  phases  of  drug 
development,  and  (5)  the  format  and 
content  of  reports  of  exposure-response 
studies. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance,  when  finalized,  will 
represent  the  agency's  current  thinking 
on  study  design,  data  analysis,  and 
regulatory  applications  of  exposxire- 
response  relationships.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electroiuc  comments 
on  the  draft  guidance.  Two  copies  of 
any  comments  are  to  be  submitted, 
em^ept  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/cder/guidance/index.htm, 
http://www.fda.gov/cber/ 
guidelines.htm,  or  http://wvirw.fda.gov/ 
ohrms/dockets/default.htm. 


Bted:  March  25,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-7883  Filed  4-1-02;  8:45  am] 

BRJUNO  COOE  4iao-«i-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Fiscal  Year  2002  Competitive  Cycle  for 
the  Graduate  Psychology  Education 
Program  93.191a 

AGENCY:  Health  Resoiuces  and  Services 
Administration,  HHS. 
action:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
annoimces  that  applications  will  be 
accepted  for  the  Graduate  Psychology 
Education  Program  (GPEP)  for  Fiscal 
Year  2002. 

Authorizing  Legislation:  These 
applications  are  solicited  under  section 
755(b){l){J)  of  the  Public  Health  Service 
Act  as  amended,  and  the  FY  2002 
Appropriations  Act,  Public  Law  107- 
116  which  provides  $2  million  to 
support  graduate  psychology  education 
programs  to  train  health  service 
psychologists  in  accredited  psychology 
programs. 

Purpose:  Grants  will  be  awarded  to 
assist  eligible  entities  in  meeting  the 
costs  to  plan,  develop,  operate,  or 
maintain  graduate  psychology  education 
programs  to  train  health  service 
psychologists  to  work  with  imderserved 
populations  including  children,  the 
elderly,  victims  of  abuse,  the 
chronically  ill  or  disabled  and  in  areas 
of  emerging  needs,  which  will  foster  an 
integrated  approach  to  health  care 
services  and  address  access  for 
luiderserved  populations.  The  Graduate 
Psychology  Education  Program 
addresses  interrelatedness  of  behavior 
and  health  and  the  critical  need  for 
integrated  health  care  services.  Funding 
is  available  to  doctoral  programs  or 
doctoral  internship  programs  as  defined 
and  accredited  by  the  American 
Psychological  Association  (APA). 
Funding  may  not  be  used  for  post- 
doctoral residency  programs. 

Eligible  Applicants:  Eligible  entities 
are  accredited  health  profession  schools, 
universities,  and  other  public  or  private 
nonprofit  entities.  Each  Graduate 
Psychology  Education  Program  must  be 
accredited  by  the  American 
Psychological  Association  (APA).  As 
provided  in  section  750,  to  be  eligible  to 
receive  assistance,  the  eligible  entity 
must  use  such  assistance  in 
collaboration  with  two  or  more 
.  disciplines. 

Funding  Preference:  A  funding 
preference  is  defined  as  the  funding  of 
a  specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 


groups  of  applications.  This  statutory 
general  preference  will  only  be  applied 
to  applications  that  rank  above  the  20th 
percentile  of  applications  recommended 
for  approval  by  the  peer  review  group. 

As  provided  in  section  791(a)  of  the 
Public  Health  Service  Act,  preference 
will  be  given  to  any  qualified  applicant 
that:  (1)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 
(2)  during  the  2-year  period  preceding 
the  fiscal  year  for  which  such  an  award 
is  sought,  has  achieved  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings.  "High  Rate"  refers  to  a 
minimum  of  20  percent  of  graduates  in 
academic  year  1999-2000  or  academic 
year  2000-2001,  whichever  is  greater, 
who  spend  at  least  50  percent  of  their 
worktime  in  clinical  practice  in  the 
specified  settings. 

"Significant  Increase  in  the  Rate" 
means  that,  between  academic  years 
1999-2000  and  2000-20(^,  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  of 
50  percent. 

Estimated  Amount  of  Available 
Funds;  $1,900,000. 

Estimated  Number  of  Awards:  15-19. 

Estimated  Average  Size  of  Each 
Award:  $100,000-S130.000. 

Estimated  Funding  Period:  One  year. 

Application  Requests,  Availability, 
Date  and  Addresses:  Application 
materials  will  be  available  for 
downloading  via  the  Web  on  March  29, 
2002.  Applicants  may  also  request  a 
hardcopy  of  the  application  material  by 
contacting  the  HRSA  Grants  Application 
Center,  901  Russell  Avenue,  Suite  450, 
Gaithersbiurg.  Maryland,  20879,  by 
calling  at  1-877-477-2123,  or  by  fax  at 
1-877-477-2345.  In  order  to  be 
considered  for  competition,  applications 
must  be  received  by  mail  or  delivered  to 
the  HRSA  Grants  Application  Center  by 
no  later  than  May  22,  2002. 
Applications  received  after  the  deadline 
date  may  be  returned  to  the  applicant 
and  not  processed. 

Projected  Award  Date:  August  30, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Young  Song,  Division  of  State, 
Community  and  Public  Health,  Bureau 
of  Health  Professions,  HRSA,  Room  8C- 
09,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  or  e- 
mail  at  ysong@hrsd.gov.  Telephone 
niunber  is  (301)  443-3353. 

Additional  Information:  A  Technical 
Assistance  Videoconference  Workshop 
is  being  planned  for  sometime  in  April. 
2002.  Detailed  information  regarding 
this  workshop  will  be  in  the  application 
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materials,  and  on  the  HRSA  and  APA 
Web  site. 

Dated:  March  26.  2002. 
Elizabeth  M.  Duke, 
Administrator. 

(FR  Doc.  02-7830  Filed  4-1-02;  8:45  am) 
BHJJNO  cooe  4ia6-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sutatanca  Abuse  and  Mental  Health 
Services  Administration 

Currant  List  of  Laboratories  Which 
Mast  Minimum  Standarda  To  Engage  In 
Urine  Drug  Testing  for  Federal 
Agendas 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 


SUHMARY:  The  Department  of  Health  and 
Hxunan  Services  notifies  Federal 
agencies  of  the  laboratories  ciurently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  notice  Usting  all 
currently  certified  laboratories  is 
published  in  the  Federal  Register 
during  the  first  week  of  each  month.  If 
any  laboratory's  certification  is 
suspended  or  revoked,  the  laboratory 
will  be  omitted  from  subsequent  lists 
imtil  such  time  as  it  is  restored  to  full 
certification  imder  the  Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  wiU 
be  listed  at  the  end,  and  will  be  omitted 
from  the  monthly  listing  thereafter. 

This  notice  is  also  available  on  the 
internet  at  the  following  websites:  http:/ 
/workplace.samhsa.gov:  http:// 
www.  drugfreeworkplace.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl. 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building. 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014,  Fax:  (301)  443- 
3031. 

SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines. 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies."  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 


rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimiun 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

hi  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 
ACL  Laboratories.  8901  W.  Lincohi 
Ave.,  West  Allis,  Wl  53227. 414-328- 
7840/800-877-7016  (Formerly: 
Bayshore  Clinical  Laboratory) 
ACM  Medical  Laboratory,  Inc.,  160 
Ehngrove  Park,  Rochester,  NY  14624,. 
716-^29-2264 
Advanced  Toxicology  Network,  3560 
Air  Center  Cove,  Suite  101,  Memphis, 
TN  38118,  901-794-5770/888-290- 

1150 
Aegis  Analytical  Laboratories,  Inc.,  345 
Hill  Ave.,  Nashville,  TN  37210,  615- 
255-2400 
Alliance  Laboratory  Services,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229, 
513-585-9000  (Formerly:  Jewish 
Hospital  of  Cincinnati,  Inc.) 
American  Medical  Laboratories,  Inc., 
14225  Newbrook  Dr.,  Chantilly,  VA 
20151,  703-802-6900 
Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Bumham  Ave.,  Suite 
250,  Las  Vegas.  NV  89119-5412,  702- 
733-7866  /  800-433-2750 
Baptist  Medical  Center^Toxicology 
Uboratory.  9601 1-630,  Exit  7,  Little 
Rock,  AR  72205-7299.  501-202-2783 
(Formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 
Clinical  Laboratory  Partners,  LLC,  129 
East  Cedar  St.,  Newington.  CT  06111, 
860-696-8115  (Formerly:  Hartford 
Hospital  Toxicology  Laboratory) 
Clinical  Reference  Ub,  8433  Quivira 
Rd.,  Lenexa.  KS  66215-2802.  800- 
445-6917 
Cox  Health  Systems,  Department  of 
Toxicology.  1423  North  Jefferson 
Ave.,  Springfield.  MO  65802,  800- 
876-3652/417-269-3093  (Formerly: 
Cox  Medical  Centers) 
Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drive.  Fort  Myers,  FL 
33913,  941-561-8200/800-735-5416 
Doctors  Laboratory,  Inc.,  P.O.  Box  2658, 
2906  Julia  Dr.,  Valdosta,  GA  31602. 
912-244-4468 
DrugProof,  Divison  of  Dynacare,  543 
South  Hull  St..  Montgomery,  AL 


36103,  888-777-9497/334-241-0522    = 
(Formerly:  Alabama  Reference 
Laboratories,  Inc.) 
DrugProof,  Division  of  Dynacare/ 
Laboratory  of  Pathology,  LLC,  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower.  Seattle.  WA  98104, 
206-386-2672/800-898-0180, 
(Formerly:  Laboratory  of  Pathology  of 
Seattle.  Inc..  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle, 

hic.) 
DrugScan,  Inc.,  P.O.  Box  2969, 1119 
Meams  Rd.,  Warminster,  PA  18974, 
215-674-9310 
Dynacare  Kasper  Medical  Laboratories  *, 
14940-123  Ave.  Edmonton,  Alberta, 
Canada  T5V  1B4,  780-451-3702/800- 
661-9876 
ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr.,  Oxford.  MS  38655,  Oxford, 
MS  38655, 662-236-2609 
Express  Analytical  Labs,  3405  7th 
Avenue,  Suite  106,  Marion.  lA  52302, 
319-377-0500 
Gamma-Dynacare  Medical 
Laboratories  * .  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership,  245  Pall  Mall  St.. 
London,  ONT,  Canada  N6A  1P4,  519- 
679-1630 
General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715, 608- 
267-6267 
Kroll  Laboratory  Specialists,  Inc.,  1111 
Newton  St.,  Gretna,  LA  70053,  504- 
361-8989/800-433-3823  (Formerly: 
Laboratory  Specialists,  Inc.) 
LabOne,  Inc.,  10101  Renner  Blvd., 
Lenexa,  KS  66219,  913-888-3927/ 
800-728-4064  (Formerly:  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  Inc.) 
Laboratory  Corporation  of  America 
Holdings,  7207  N.  Gessner  Road, 
Houston.  TX  77040.  713-856-8288/ 
800-800-2387 
Laboratory  Corporation  of  America 
Holdings.  69  First  Ave..  Raritan.  NJ 
08869.  908-526-2400/800-437-4986 
(Formerly:  Roche  Biomedical 
Laboratories.  Inc.) 
Laboratory  Corporation  of  America 
Holdings,  1904  Alexander  Drive, 
Research  Triangle  Park.  NC  27709. 
919-572-6900/800-833-3984. 
(Formerly:  LabCorp  Occupational 
Testing  Services.  Inc..  CompuChem 
Laboratories.  Inc.;  CompuQiem 
Laboratories.  Inc..  A  Subsidiary  of 
Roche  Biomedical  Laboratory;  Roche 
CompuChem  Laboratories.  Inc..  A 
Member  of  the  Roche  Group) 
Laboratory  Corporation  of  America 
Holdings.  10788  Roselle  Street.  San 
Diego.  CA  92121,  800-882-7272 
(Formerly:  Poisoidab,  Inc.) 
Laboratory  Corporation  of  America 
Holdings.  1120  Stateline  Road  West. 
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Southaven.  MS  38671,  866-827-8042/ 
800-233-6339  (Formerly:  LabCorp 
Occupational  Testing  Services,  Inc., 
MedExpress/National  Laboratory 
Center) 

Marshfield  Laboratories,  Forensic 
Toxicology  Laboratory  1000  North 
Oak  Ave.  Marshfield,  WI  54449,  715- 
389-3734/800-331-3734 

MAXXAM  Analytics  hic.*,  5540 
McAdam  Rd.,  Mississauga,  ON, 
Canada  L4Z  IPI.  905-890-2555 
(Formerly:  NOVAMANN  (Ontario) 
Lie.) 

Medical  College  Hospitals  Toxicology 
Laboratory.  Department  of  Pathology. 
3000  Arlington  Ave.,  Toledo.  OH 
43699,  419-383-5213 

MedTox  Laboratories,  Inc.,  402  W. 
County  Rd.  D.  St.  Paul.  MN  55112, 
651-636-7466/800-832-3244 

MetroLab-Legacy  Laboratory  Services. 
1225  NE  2nd  Ave..  Portland.  OR 
97232.  503-413-5295/800-950-5295 

Minneapolis  Veterans  Affairs  Medical 
Center.  Forensic  Toxicology 
Laboratory.  1  Veterans  Drive. 
Minneapolis.  Minnesota  55417,  612- 
725-2088 

National  Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield.  CA 
93304,  661-322-4250/800-350-3515 

Northwest  Drug  Testing,  a  division  of 
NWT  Inc.,  1141  E.  3900  South,  Salt 
Lake  City,  UT  84124,  801-293-2300/ 
800-322-3361  (Formerly:  NWT  Drug 
Testing,  NorthWest  Toxicology,  Inc.) 

One  Source  Toxicology  Laboratory,  Inc., 
1705  Center  Street,  Deer  Park,  TX 
77536,  713-920-2559  (Formerly: 
University  of  Texas  Medical  Branch, 
Clinical  Chemistry  Division;  UTMB 
Pathology-Toxicology  Laboratory) 

Oregon  Medical  Laboratories,  P.O.  Box 
972,  722  East  11th  Ave.,  Eugene,  OR 
97440-0972,  541-687-2134 

Pacific  Toxicology  Laboratories,  6160 
Variel  Ave.,  Woodland  Hills,  CA 
91367,  818-598-3110/800-328-6942 
(Formerly:  Centinela  Hospital  Airport 
Toxicology  Laboratory 

Pathology  Associates  Medical 
Laboratories,  110  West  Cliff  Drive, 
Spokane,  WA  99204,  509-755-8991/ 
800-541-7891x8991 

PharmChem  Laboratories,  Inc.,  4600  N. 
Beach.  Haltom  City,  TX  76137,  817- 
605-5300,  PharmChem  Laboratories, 
Inc.,  Texas  Division;  Harris  Medical 
Laboratory) 

Physicians  Reference  Laboratory,  7800 
West  110th  St.,  Overland  Park,  KS 
66210.  913-339-0372  /  800-821-3627 

Quest  Diagnostics  Incorporated.  3175 
Presidential  Dr..  Atlanta.  GA  30340, 
770-452-1590  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories, 
SmithKline  Bio-Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4770 
Regent  Blvd.,  Irving,  TX  75063,  800- 


842-6152  (Moved  from  the  Dallas 
location  on  03/31/01;  Formerly: 
SmithKline  Beecham  Clinical 
Laboratories,  SmithKline  Bio-Science 
Laboratories) 

Quest  Diagnostics  Incorporated.  400 
Egypt  Rd.,  Norristown,  PA  19403, 
610-631-4600/877-642-2216 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  506  E. 
State  Pkwy.,  Schaumburg,  IL  60173, 
800-669-6995/847-885-2010 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  International 
Toxicology  Laboratories) 

Quest  Diagnostics  Incorporated,  7600 
Tyrone  Ave.,  Van  Nuys,  CA  91405; 
818-989-2520  /  800-877-2520 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories) 

Scientific  Testing  Laboratories.  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA 
23236,  804-378-9130 

S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109.  505- 
727-6300  /  800-999-5227 

South  Bend  Medical  Foimdation,  Inc., 
530  N.  Lafayette  Blvd.,  South  Bend, 
IN  46601,  219-234-4176 

Southwest  Laboratories,  2727  W. 
Baseline  Rd.,  Tempe,  AZ  85283,  602- 
438-8507  /  800-279-0027 

Sparrow  Health  System,  Toxicology 
Testing  Center,  St.  Lawrence  Campus, 
1210  W.  Saginaw,  Lansing,  MI  48915, 
517-377-0520  (Formerly:  St. 
Lawrence  Hospital  &  Healthcare 
System) 

St.  Anthony  Hospital  Toxicology 
Laboratory,  1000  N.  Lee  St., 
Oklahoma  City,  OK  73101,  405-272- 
7052 

Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane, 
Suite  B,  Lower  Level,  Columbia,  MO 
65202,  573-882-1273 

Toxicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Ave.,  Miami,  FL  33166, 
305-593-2260 

Universal  Toxicology  Laboratories 
(Florida),  LLC,  5361  NW  33rd 
Avenue,  Fort  Lauderdale,  FL  33309, 
954-717-0300, 800-419-7187x419 
(Formerly:  Integrated  Regional 
Laboratories,  Cedars  Medical  Center, 
Department  of  Pathology) 

Universal  Toxicology  Laboratories,  LLC, 
9930  W.  Highway  80,  Midland.  TX 
79706,  915-561-8851  /  888-953-8851 

US  Army  Forensic  Toxicology  Drug 
Testing  Laboratory,  Fort  Meade, 
Bmlding  2490,  Wilson  Street,  Fort 
George  G.  Meade,  MD  20755-5235, 
301-677-7085 
The  following  laboratory  is 

voluntarily  withdrawing  from  the 


National  Laboratory  Certification 
Program  on  March  25,  2002:  Quest 
Diagnostics  Incorporated,  7470  Mission 
Valley  Rd.,  San  Diego,  CA  92108-4406, 
619-686-3200  /  800-446-4728, 
(Formerly:  Nichols  Institute,  Nichols 
Institute  Substance  Abuse  Testing 
(NISAT),  CORNING  Nichols  Institute, 
CORNING  Clinical  Laboratories) 


*The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12. 1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  dhig  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS.  with  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that 
DOT  certify  the  laboratory  (Federal  Register, 
16  July  1996)  as  meeting  the  minimum 
standards  of  the  "Mandatory  Guidelines  for 
Workplace  Drug  Testing"  (59  FR  29908- 
29931.  June  9. 1994).  After  receiving  the  DOT 
certification,  the  laboratory  will  be  included 
in  the  monthly  list  of  DHHS  certified 
laboratories  ahd  participate  in  the  NLCP 
certification  maintenance  program. 

Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Servicea  Administration. 
[FR  Doc.  02-7879  Filed  4-1-02;  8:45  am] 

BILUNG  COOE  4160-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4723-<M)2] 

Super  Notice  of  Funding  Avaiiability 
(SuperNOFA)  for  HUD's  Discretionary 
Grant  Programs  for  Fiscal  Year  2002; 
Correction 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Super  Notice  of  Fimding 
Availability  (SuperNOFA)  for  HUD     ' 
Discretionary  Grant  Programs; 
correction. 

summary:  On  March  26,  2002,  HUD 
published  its  Fiscal  Year  (FY)  2002 
Super  Notice  of  Funding  Availability 
(SuperNOFA)  for  HUD's  Discretionary 
Grant  Programs.  This  document  makes  a 
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technical  correction  with  respect  to  one 
of  the  fonns  that  follow  the  General 
Section  of  the  SuperNOFA. 

DATES:  Ail  application  due  dates  remain 
aa  published  in  the  Federal  Register  on 
March  26.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Dorf,  Office  of  Grants 
Management  and  Oversight,  Office  of 
Administration,  Rooiii  2182, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Telephone  (202) 
708-0667  (this  is  not  a  toll-free 
number).  Hearing  or  speech  impaired 
persons  may  access  this  number  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8339  (this  is  a 
toll-free  number). 

SUPPt-EMENTARY  information:  On  March 
26.  2002  (67  PR  13826).  HUD  pubUshed 
its  Super  Notice  of  Funding  Availability 
(SuperNOFA)  for  HUD's  Discretionary 
Grant  Programs  for  Fiscal  Year  (FY) 
2002.  The  FY  2002  SuperNOFA 
annoimced  the  availability  of 
approximately  $2.2  billion  in  HUD 
program  funds  covering  41  grant 
categories  within  programs  operated 
and  administered  by  HUD  offices.  This 
notice  published  in  today's  Federal 
Register  makes  a  technical  correction 
widi  respect  to  one  of  the  forms  that 
follows  the  General  Section  of  the 
SuperNOFA.  Specifically,  this  notice 
removes  from  Appendix  B  of  the 
General  Section  the  form  entitled  "Grant 
Applicant's  Status  as  a  Religious 
Organization  •  (HUD-424f).  This  form  is 
not  yet  an  approved  information 
collection  form  and  was  inadvertently 
included.  This  document  therefore 
provides  notice  of  the  removal. 

Correction 

General  Section  of  SuperNOFA. 
Beginning  at  67  FR  13826 

On  page  13892.  HUD  removes  from 
Appendix  B  of  the  General  Section  of 
the  SuperNOFA  the  form  entitled 
"Grant  Applicant's  Status  as  a  Religious 
Organization"  (HUD-424f). 

Dated:  March  28.  2002. 
Aaron  Santa  Anna, 
Assistant  General  Counsel.  Regulations 
Division. 
(FR  Doc.  02-7949  Filed  4-1-02;  8:45  am] 

BNJJNQ  COOe  4210-32-r 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

Solicitation  of  PutMIc  Comments  on 
Proposed  Information  Quality 
Guidelines 

agency:  Office  of  Federal  Housing 
Enterprise  Oversight,  HUD. 

action:  Solicitation  of  public  comments. 

SUMMARY:  The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  is 
soliciting  comments  on  information 
quality  guidelines.  OFHEO  has  drafted 
proposed  information  quality  guidelines 
pursuant  to  Office  of  Management  and    • 
Budget  Final  Guidelines  issued  on 
February  22.  2002  (67  FR  8452-8460). 
OFHEO's  proposed  guidelines  ensure 
and  maximize  the  quality,  objectivity, 
utihty,  and  integrity  of  information  that 
is  disseminated  by  the  agency  to  the 
public.  The  proposed  guidelines  also 
provide  an  administrative  process 
allowing  affected  individuals  to  seek 
and  obtain  correction  of  information 
maintained  and  disseminated  by 
OFHEO  that  does  not  comply  with  OMB 
guidelines.  The  purpose  of  this  notice  is 
to  solicit  public  comment  on  OFHEO's 
proposed  information  quality  guidelines 
to  help  OFHEO  in  developing  and 
finalizing  the  guidelines.  The  proposed 
guidelines  are  posted  on  OFHEO's  Web 
site,  http://www.ofheo.gov. 

DATES:  Written  comments  regarding 
OFHEO's  Information  Quality 
Guidelines  due  by  May  2,  2002. 

ADDRESSES:  Send  written  comments  to 
Andrew  Varrieur,  Chief  Information 
Officer.  Office  of  Federal  Housing 
Enterprise  Oversight.  1700  G  Street, 
NW.,  Fourth  Floor,  Washington.  DC 
20552.  Alternatively,  comments  may 
also  be  sent  by  electronic  mail  to 
infoquality®ofheo.gov.  OFHEO  requests 
that  written  comments  submitted  in 
hard  copy  also  be  accompanied  by  an 
electronic  version  in  MS  Word(c)  or  in  ^ 
portable  document  format  (PDF)  on  3.5" 
disk.  All  comments  will  be  posted  on 
the  OFHEO  Web  site  at:  http:// 
www.ofheo.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Varrieur,  Chief  Information 
Officer.  Office  of  Federal  Housing 
Enterprise  Oversight,  1700  G  Street, 
NW..  Fourth  Floor.  Washington,  DC 
20552,  telephone  (202)  414-8883  (not  a 
toll  free  number).  The  telephone 
number  for  the  Telecommunications 
Device  for  the  Deaf  is:  (800)  877-8339. 


Dated:  March  28,  2002. 
Armando  Falcon,  )r., 

DirectOT,  Office  of  Federal  Housing  Enterprise 

Oversight. 

IFR  Doc.  02-8014  Filed  4-1-02;  8:45  am] 

BILUNO  CODE  4220-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  tiie  Secretary 

Establishment  of  Trinity  River  Adaptive 
Management  Woridng  Group 

agency:  Office  of  the  Secretary.  Interior. 
ACTION:  Notice  of  establishment. 

SUMMARY:  The  Secretary  of  the  Interior, 
after  consultation  with  the  General 
Services  Administration,  has 
established  the  Trinity  River  Adaptive 
Management  Working  Group  (Working 
Group).  The  Working  Group  will 
provide  reconunendations  on  all  aspects 
of  the  implementation  of  the  Trinity 
River  Restoration  Program  and  affords 
stakeholders  the  opportimity  to  give 
policy,  management,  and  technical 
input  concerning  Trinity  River 
restoration  efforts.  The  Working  group 
replaces  the  Trinity  River  Basin  Fish 
and  Wildlife  Task  Force  (Bureau  of 
Reclamation)  and  will  perform  similar, 
although  expanded,  functions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ellen  Mueller.  U.S.  Fish  and 
Wildlife  Service,  California/Nevada 
Operations  Office,  2800  Cottage  Way, 
Suite  W2606.  Sacramento,  CA  95825, 
916-414-6464. 

SUPPLEMENTARY  INFORMATION:  We  are 
publishing  this  notice  in  accordance 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.) 
(FACA).  The  Secretary  of  the  Interior 
certifies  that  she  has  determined  that 
the  formation  of  the  Working  Group  is 
necessary  and  is  in  the  public  interest. 
The  Working  Group  will  conduct  its 
operations  in  accordance  with  the 
provisions  of  Federal  Advisory 
Committee  Act.  It  will  report  to  the 
Secretary  of  the  Interior  through  the 
Trinity  River  Management  Council  and 
will  function  solely  as  an  advisory  body. 
The  Working  Group  will  provide 
recommendations  and  advice  to  the 
Trinity  Management  Council  on  (l)'the 
effectiveness  of  management  actions  in 
achieving  restoration  goals  and 
alternative  hypotheses  for  study.  (2)  the 
priority  of  restoration  projects.  (3) 
funding  priorities,  and  (4)  other  program 
components. 

The  Secretary  will  appoint  members 
who  can  effectively  represent  the  varied 
interests  associated  with  the  Trinity 
River  Restoration  Program.  Members 
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will  represent  stakeholders.  Federal  and 
State  agencies,  and  tribes.  Members  will 
be  senior  representatives  of  their 
respective  constituent  groups  with 
knowledge  of  the  Trinity  River 
Restoration  Program  including  the 
Adaptive  Environmental  Assessment 
and  Management  Program.  The 
Secretary  will  appoint  Working  Group 
members  based  on  nominations 
submitted  by  interested  parties, 
including  but  not  limited  to  Trinity 
Coimty  residents,  recreational  and 
commercial  fishermen,  commercial  and 
recreational  boaters,  power  utilities, 
water  users,  forestry,  grazing/ranchers, 
tribal  interests,  environmental  interests, 
and  the  general  public. 

The  Working  Group  will  meet  at  least 
two  times  per  year.  The  U.S.  Fish  and 
Wildlife  Service  will  provide  necessary 
support  services  to  the  Working  Group. 
All  Working  Group  meetings,  as  well  as 
its  subcommittee  meetings,  will  be  open 
to  the  public.  A  notice  announcing  each 
Working  Group  meeting  will  be 
published  in  the  Federal  Register  at 
least  15  days  before  the  date  of  the 
meeting.  The  public  will  have  the 
opportunity  to  provide  input  at  all 
meetings. 

We  expect  the  Working  Group  to 
continue  for  the  duration  of  the  Trinity 
River  Restoration  Program.  Its 
continuation  is,  however,  subject  to 
bieimial  renewal. 

Fifteen  days  after  publication  of  this 
notice  in  the  Federal  Register,  we  will 
file  a  copy  of  the  Working  Group's 
charter  with  the  Committee 
Management  Secretariat,  General 
Services,  Administration;  Committee  on 
Environment  and  Public  Works,  United 
States  Senate:  Committee  on  Resources, 
United  States  House  of  Representatives; 
and  the  Library  of  Congress. 

The  Certification  for  establishment  is 
published  below. 

Certification 

I  hereby  certify  that  the  Trinity  River 
Adaptive  Management  Working  Group 
is  necessary  and  is  in  the  public  interest 
in  connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
the  Interior  by  Public  Laws  84-386,  96- 
335  (Trinity  River  Stream  Rectification 
Act),  98-541  and  104-143  (Trinity  River 
Basin  Fish  and  Wildlife  Management 
Act  of  1984,  and  102-575  (The  Central 
Valley  Improvement  Act).  The  Working 
Group  will  assist  the  Department  of  the 
Interior  by  providing  advice  and 
recommendations  on  all  aspects  of 
implementation  of  the  Trinity  River 
Restoration  Program. 


Dated:  March  12,  2002. 
Gale  A.  Norton. 

Secretary  of  the  Interior. 

[FR  Doc.  02-7957  Filed  4-1-02;  8:45  am] 

BILUNG  CODE  4310-55-M 

DEPARTMENT  OF  THE  INTERIOR 
Fisii  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  May  2, 
2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700.  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  Saad  E.  Zara,  Tucson,  AZ, 
PRT-054471. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Henry  Doorly  Zoo,  Omaha, 
NE,  PRT-051012. 


The  applicant  requests  a  permit  to 
export  biological  samples  taken  irom 
captive-bom  seladang  (Bos  gaurus) 
going  to  the  University  of  Guelph, 
Ontario.  Canada,  for  the  purpose  of 
scientific  research.  This  notification 
covers  activities  conducted  by  the 
applicant  over  a  five  year  period. 

Applicant:  Circus  "Fihany  Spectacular. 
Sarasota,  FL,  PRT-768272. 

The  applicant  requests  the  re-issuance 
of  their  permit  to  export,  re-export  and 
re-import  captive-bom  tigers  [Panthera 
tigris)  and  progeny  of  the  animals 
currently  held  by  the  applicant  and  any 
animals  acquired  in  the  United  States  by 
the  applicant  to/from  worldwide 
locations  to  enhance  the  survival  of  the 
species  through  conservation  education. 
This  notification  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18).  Written  data, 
comments,  or  requests  for  copies  of  the 
complete  applications  or  requests  for  a 
public  hearing  on  these  applications 
should  be  submitted  to  the  Director 
(address  above).  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Applicant:  Dr.  Annalisa  Berta,  San 
Diego  State  University,  San  Diego,  CA, 
PRT-025336. 

Permit  Type:  Import. 

Name  ana  Number  of  Animals:  2 
polar  bear  (Ursis  maritimus)  specimens. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  import  one  male  carcass  and 
one  female  skull  fit)m  Canada  for  the 
purpose  of  comparative  scientific 
research  on  the  cranial,  dental  and 
postcranial  anatomy  of  polar  bears.  . 

Source  of  Marine  Mammals: 
subsistence  himting. 

Period  of  Activity:  Up  to  one  year. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Division  of  Management  Authority  is 
forwarding  copies  of  the  above 
applications  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

Applicant:  Richard  Wajrne  Fuller, 
Albuquerque,  NM.  PRT-054557. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
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sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

Applicant:  Howard  Neal  Stoneback, 
West  Bloomfield.  Ml,  PRT-054556. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Western  Hudson 
Bay  polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
fetjm  OMB  through  March  31.  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  March  22.  2002. 
Anna  Barry, 

Senior  Permit  Biologist.  Branch  of  Permits, 
Division  of  Management  Authority. 
(FR  Doc.  02-7968  Filed  4-1-02;  8:45  am) 
BNJJNO  COOe  4310-a»Hi 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Proposed  Jamul  Indian  Village  101 
Acre  Fee-to-Trust  Transfer  and  Casino 
Protect,  San  Diego  County,  CA 

agency:  Biu«au  of  Indian  Affairs, 

Interior. 

ACTKM:  Notice. 


SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BIA), 
with  the  cooperation  of  the  Jamul  Indian 
Village  and  the  National  Indian  Gaming 
Commission  (NIGC),  intends  to  gather 
information  necessary  for  preparing  an 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  101  acre  Fee-to-Trust 
Transfer  and  Casino  Project  in  San 
Diego  County.  California.  The  purpose 
of  the  proposed  action  is  to  help  meet 
the  land  base  and  economic  needs  of  the 
Jamul  Indian  Village. 
DATES:  Comments  on  the  scope  and 
implementation  of  this  proposal  must 
arrive  by  April  22.  2002. 
ADDRESSES:  Mail  or  hand  carry  written 
comments  to  Ronald  M.  Jaeger.  Regional 
Director.  Pacific  Region,  Bureau  of 
Indian  Affairs.  2800  Cottage  Way. 
Sacramento,  California  95825-1846. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Allan,  (916)  978-6043. 
SUPPtfMENTARY  INFORMATION:  The  Jamul 
Indian  Village  is  located  in  eastern  San 
Diego  Coimty.  approximately  one  mile 
south  of  the  community  of  Jamul.  The 


project  area  is  bordered  on  the  north  by 
Melody  Lane,  on  the  west  by  vacant  and 
residentially  developed  land,  on  the 
south  by  vacant  land  and  on  the  east  by 
State  Route  94.  State  Route  94  provides 
direct  access  to  downtown  San  Diego, 
approximately  20  miles  to  the  west, 
where  it  intersects  with  Interstate  5. 
The  Jamul  Indian  Village  proposes 
that  101  acres  of  land  be  taken  into 
trust,  that  a  casino  be  constructed  on 
existing  trust  land,  and  that  parking  and 
other  facilities  supporting  the  casino  be 
constructed  on  the  101  acre  trust 
acquisition.  The  gaming  facility  will  be 
managed  by  Lakes  Kean  Argovitz 
Resorts-California.  LLC  (LKAR-CA),  on 
behalf  of  the  tribal  government, 
pursuant  to  the  terms  of  the 
management  agreement  between  the 
tribal  government  and  LKAR-CA.  The 
BIA  will  serve  as  the  Lead  Agency  for 
National  Environmental  Policy  Act 
compliance.  The  NIGC,  which  is 
responsible  for  approval  of  the  gaming 
management  contract,  will  be  a 
Cooperating  Agency. 

The  BIA  released  an  Environmental 
Assessment  (EA)  on  the  proposed  action 
for  public  comment  on  February  1. 
2001.  The  EA  was  revised  in  response 
to  public  comment  and  released  as  a 
final  EA.  with  a  Finding  of  No 
Significant  Impact  (FONSI),  on 
November  16.  2001.  The  FONSI  was 
based  on.  among  other  factors, 
mitigation  of  potentially  significant 
impacts  to  traffic  on  highway  94.  After 
three  parties  appealed  the  FONSI,  the 
BIA  determined  the  mitigation  proposed 
for  traffic  to  be  too  provisional,  hence  an 
EIS  would  be  required. 

The  BIA  and  NIGC  propose  to  use  the 
extensive  public  comments  received 
during  the  public  review  of  the  EA  as 
scoping  comments  for  the  EIS.  Areas  of 
environmental  concern  identified 
include,  in  addition  to  traffic, 
threatened  and  endangered  species, 
wildlife  habitat  and  conservation  areas, 
wastewater  disposal,  air  quality,  and 
socio-economic  impacts.  The  range  of 
issues  to  be  addressed  may  be  further 
expanded  based  on  comments  received 
during  the  scoping  process. 

Authority 

This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500  through 
1508),  implementing  the  procedural 
requirements  of  the  National 
Environmental  Pohcy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 


Secretary— Indian  Affairs  by  209  DM 
8.1. 

Dated:  March  14,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  02-7948  Filed  4-1-02;  8:45  am) 
aiLUNG  CODE  4310-Wr-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-220-1020-PB-24 1A] 

OMB  Approval  NumlMr  1004-0068; 
Information  Collection  Submitted  to 
ttie  Office  of  Managen>ent  and  Budget 
Under  the  Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  a  request  to 
reinstate  an  existing  approval  to  collect 
the  information  listed  below  to  the 
Office  of  Management  and  Budget  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
On  July  31,  2001,  the  BLM  published  a 
notice  in  the  Federal  Register  (66  FR 
39525)  requesting  comments  on  this 
information  collection.  The  comment 
period  ended  on  October  1.  2001.  The 
BLM  received  no  comments  from  the 
public  in  response  to  that  notice.  You 
may  obtain  copies  of  the  collection  of 
information  and  related  forms  and 
explanatory  material  by  contacting  the 
BLM  Information  Collection  Clearance 
Officer  at  the  telephone  number  listed 
below. 

The  OMB  is  required  to  respond  to 
this  request  within  60  days  but  may 
respond  after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0068),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Information 
Collection  Clearance  Officer  (WO-630}, 

1849  C  St.,  NW.,  Mail  Stop  401  LS, 

Washington.  DC  20240. 
Nature  of  Comments:  We  specifically 

request  yoxir  comments  on  the 

following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM.  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  the  BLM's  estimate 
of  the  burden  of  collecting  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 
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4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Cooperative  Range 
Improvement  Agreement  (43  CFR 
4120.3-2). 

OMB  Approval  Number:  1004-0068. 

Bureau  Form  Number:  4120-6. 

Abstract:  The  Bureau  of  Land 
Management  uses  the  information  to 
document  terms  and  conditions  imder 
which  construction,  use  and 
maintenance  of  range  improvements 
may  occur. 

Frequency:  On  occasion. 

Description  of  Respondents:  Holders 
of  BLM-issued  grazing  leases  and 
permits  and  cooperators. 

Estimated  Completion  Time:  20 
minutes. 

Annual  Responses:  600. 

Application  Fee  Per  Response:  0. 
There  is  no  filing  fee. 

Anjiua7  Burden  Hours:  200. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  February  11,  2002. 
Michael  H.  Schwartz, 

Bureau  of  Land  Management,  Information 

Collection  Clearance  Officer. 

(FR  Doc.  02-7834  Filed  4-1-02;  8:45  am] 

BHXINQ  CODE  4310-64-11 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-920-1320-EL,  WYW155133] 

Coal  Leaee  Exploration  Licenae,  WY 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Invitation  for  Coal 

Exploration  License. 

summary:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  by  Section  4  of  the  Federal 
Coal  Leasing  Amendments  Act  of  1976, 
90  Stat.  1083,  30  U.S.A.  201  (b),  and  to 
the  regulations  adopted  at  43  CFR  3410. 
all  interested  parties  are  hereby  invited 
to  participate  with  RAG  Coal  West,  Inc. 
on  a  pro  rata  cost  sharing  basis  in  its 
program  for  the  exploration  of  coal 
deposits  owned  by  the  United  States  of 
America  in  the  following-described 
lands  in  Campbell  Coimty,  WY: 

T.  50  N.,  R.  72  W..  6th  P.M..  Wyoming 
Sec.  2:  Lots  8,  9; 
Sec.  3:  Lots  5-12; 
Sec.  4:  Lots  5-7. 10-12; 
Containing  531.78  acres,  more  or  less. 

All  of  the  coal  in  the  above-described 
land  consists  of  unleased  Federal  coal 


within  the  Powder  River  Basin  Known 
Recoverable  Coal  Resource  Area.  The 
purpose  of  the  exploration  program  is  to 
obtain  data  to  determine  quantity, 
quality,  and  extent  of  coal  located 
between  the  southern  boundary  of  the 
current  coal  leases  in  the  Eagle  Butte 
Mine  and  the  re-located  Wyoming  State 
Highway  59. 

ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  Bureau  of 
Land  Management.  Copies  of  the 
exploration  plan  are  available  for  review 
during  normal  business  hours  in  the 
following  offices  (serialized  under 
number  WYW155133):  Bureau  of  Land 
Management,  Wyoming  State  Office. 
5353  Yellowstone  Road.  P.O.  Box  1828, 
Cheyenne,  WY  82003;  and.  Bureau  of 
Land  Management,  Casper  Field  Office, 
2987  Prospector  Drive,  Casper,  WY 
82604. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  invitation  will  be  published  in 
The  News-Record  of  Gillette,  WY,  once 
each  week  for  two  consecutive  weeks 
begiiming  the  week  of  March  18.  2002, 
and  in  the  Federal  Register.  Any  party 
electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  Bm«au  of  Land 
Management  and  RAG  Coal  West,  Inc. 
no  later  than  thirty  days  after 
publication  of  this  invitation  in  the 
Federal  Register.  The  written  notice 
should  be  sent  to  the  following 
addresses:  RAG  Coal  West,  Inc.,  Eagle 
Butte  Mine,  Attn:  James  F.  Goss,  P.O. 
Box  3040,  Gillette.  WY  82717.  and  the 
Bureau  of  Land  Management.  Wyoming 
State  Office,  Branch  of  Solid  Minerals. 
Attn:  Mavis  Love,  P.O.  Box  1828. 
Cheyenne.  WY  82003. 

The  foregoing  is  published  in  the 
Federal  Register  pursuant  to  43  CFR 
3410.2-l(c)(l). 

Dated:  February  15,  2002. 
Phillip  C.  Perlewitz, 

Chief,  Branch  of  Solid  Minerals. 

[FR  Doc.  02-7840  Filed  4-1-02;  8:45  am] 

BILUNG  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1320-EL,  WyW155334] 

Coal  l.ease  Exploration  License,  WY 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Invitation  for  Coal 

Exploration  License. 


summary:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  by  section  4  of  the  Federal 
Coal  Leasing  Amendments  Act  of  1976, 
90  Stat.  1083.  30  U.S.A.  201  (b),  and  to 
the  regulations  adopted  at  43  CFR  part 
3410,  all  interested  parties  are  hereby 
invited  to  participate  with  Bridger  Coal 
Company  on  a  pro  rata  cost  sharing 
basis  in  its  program  for  the  exploration 
of  coal  deposits  owned  by  the  United 
States  of  America  in  the  following- 
described  lands  in  Sweetwater  County, 
WY: 

T.  22  N..  R.  101  W..  6^  P.M..  Wyoming 
Sec.  26:  Lots  1-16; 

Sec.  34:  Lots  1-13,  NE'ANW'/..  NEV4SEV4, 
SWV4SEV4. 

Containing  1.279.10  acres,  more'or  less. 

All  of  the  coal  in  the  above-described 
land  consists  of  unleased  Federal  coal 
within  the  Rock  Springs  Known 
Recoverable  Coal  Resource  Area.  The 
purpose  of  the  exploration  program  is  to 
obtain  information  on  the  coal  bearing 
seams  and  geologic  formations  in 
addition  to  obtaining  the  following 
characteristics:  coal  quality  and 
qucmtity.  Btu  content,  percent  ash, 
percent  moisture,  percent  sulfur  and      ^ 
percent  sodium  data  from  the  Fox  Hills, 
Lance  and/or  Fort  Union  Formations. 

ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  Bureau  of 
Land  Management.  Copies  of  the 
exploration  plan  are  available  for  review 
during  normal  business  hours  in  the 
following  offices  (serialized  imder 
number  WYWl  55334):  Bureau  of  Land 
Management,  Wyoming  State  Office, 
5353  Yellowstone  Road,  P.O.  Box  1828, 
Cheyenne,  WY  82003;  and.  Bureau  of 
Land  Management,  Rock  Springs  Field 
Office,  280  Highway  191  North,  Rock 
Springs.  WY  82901. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  invitation  will  be  published  in 
the  Rocket-Miner  of  Rock  Springs.  WY, 
once  each  week  for  two  consecutive 
weeks  beginning  the  week  of  March  18, 
2002.  and  in  the  Federal  Register.  Any 
party  electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  Bureau  of  Land 
Management  and  Bridger  Coal  Company 
no  later  than  thirty  days  after 
publication  of  this  invitation  in  the 
Federal  Register.  The  written  notice 
should  be  sent  to  the  following 
addresses:  Bridger  Coal  Company,  Attn: 
Scott  M.  Child,  One  Utah  Center,  Suite 
2100,  201  South  Main  Street,  Salt  Lake 
City,  UT  84140-0021,  and  the  Bureau  of 
Land  Management,  Wyoming  State 
Office,  Branch  of  Solid  Minerals,  Attn: 
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Julie  Weaver.  P.O.  Box  1828.  Cheyenne. 
WY  82003. 

The  foregoing  is  published  in  the 
Federal  Register  pursuant  to  43  CFR 
3410.2-l(c)(l). 

Dated:  February  15,  2002. 
Phillip  C.  Perlewitz, 
Chief.  Branch  of  Solid  Minerals. 
(FR  Doc.  02-7841  Filed  4-1-02;  8:45  ami 

BHXMO  COOe  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Lafid  Manageniant 

LovMT  Snake  River  District  Resource 
Advisory  Council;  Notice  of  Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Meeting. 


summary:  The  Lower  Snake  River 
District  Resource  Advisory  Council  will 
meet  in  Boise.  Agenda  topics  include 
subgroup  reports  on  the  OHV  initiative, 
sage  grouse  and  river  recreation,  as  well 
as  an  update  on  the  two  new  Resource 
Management  Plans  and  other  land 
management  issues. 
DATES:  May  15.  2002.  The  meeting  will 
begin  at^:00  AM.  Public  comment 
periods  will  be  held  after  each  topic. 
The  meeting  is  expected  to  adjourn  at 
4:00  PM. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Lower  Snake  River  District  Office, 
located  at  3948  Development  Avenue. 
Boise  Idaho. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jones.  Lower  Snake  River  District 
Office  (208-384-3305). 

Dated:  January  8,  2002. 
Howard  Hedrick. 
Acting  District  Manager. 
[FR  Doc.  02-7837  Filed  4-1-02;  8:45  am] 
BHJJNO  COOC  4310-a*-# 


The  April  25-26  meeting  will  be  held 
at  the  BLM  Northern  Field  Office, 
located  at  1150  University  Avenue  in 
Fairbanks.  The  October  15-16  meeting 
will  be  held  at  the  Anchorage  Federal 
Building,  located  at  222  W.  7th  Avenue. 
Both  meetings  will  start  at  8:30  a.m. 
each  morning  and  will  run  until  4  p.m. 
on  day  one  and  until  noon  on  day  two. 
All  meetings  are  open  to  the  public. 
Members  of  the  public  may  present 
written  and/or  oral  comments  to  the 
council  at  1  p.m.  on  the  first  day  of  each 

meeting. 

Primary  agenda  items  for  both 
meetings  include  land  use  planning 
starts  in  Alaska  and  results  of  scoping 
for  the  northwest  National  Petroleum 
Reserve— Alaska  and  Colville  River 
multiple  use  activity  plans. 
SUPPLEMENTARY  INFORMATION:  The 
Alaska  Resource  Advisory  Council 
meets  in  accordance  with  the  Federal 
Land  Policy  and  Management  Act  and 
the  Federal  Advisory  Committee  Act  of 

1972. 

Inquiries  or  comments  should  be  sent 
to  BLM  External  Affairs,  222  W.  7th 
Avenue,  #13,  Anchorage.  AK  99513- 
7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  McPherson,  (907)  271-3322  or  E- 
mail  TeresA_McPherson@ak.blm.gov. 

Dated:  February  26,  2002. 
Linda  S.C.  Rundell. 

Associate  State  Director. 

[FR  Doc.  02-7838  Filed  4-1-02;  8:45  am) 

BUJNQ  COOe  4310^IA-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
tAK-9HM»-141*-P01 

Alaslca  Resource  Advisory  Council; 
Notice  of  Meeting 

AGENCY:  Biueau  of  Land  Management 
(BLM).  Alaska  State  Office.  Interior. 
ACTION:  Notice  of  meeting  locations  and 
times  for  the  Alaska  Resoxirce  Advisory 
Council. 

SUMMARY:  The  Bureau  of  Land 
Management's  Alaska  Resource 
Advisory  Coimcil  will  meet  April  25- 
26,  2002.  and  October  15-16.  2002. 


Land  Management  Act  of  1998;  and 
other  topics  the  council  may  raise. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written  and/or 
oral  comments  to  the  coimcil  at  3  p.m. 
on  Thursday,  June  6,  2002.  Individuals 
who  need  special  assistance  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations  should 
contact  Phillip  Guerrero  at  (702)  515- 
5046  by  May  1.2002. 

Date  and  Time:  The  RAC  will  meet  on 
Thursday,  June  6  and  Friday  June  7, 
2002  at  the  Bureau  of  Land 
Management,  Ely  Field  Office,  702 
North  Industrial  Way,  Ely  NV.  89301- 
9408  from  8:30  a.m.  to  4  p.m.  The 
information  phone  number  at  the  Ely 
Field  Office  is  775-289-1800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  L.  Guerrero.  Public  Affairs 
Officer,  BLM  Las  Vegas  Field  Office. 
4701  North  Torrey  Pines  Drive.  Las 
Vegas  NV  89130-2301.  or  by  phone  at 
(702)  515-5046. . 

Dated:  March  11,  2002. 
Phillip  L.  Guerrero, 

Public  Affairs  Officer,  Las  Vegas  Field  Office. 
[FR  Doc.  02-7839  Filed  4-1-02;  8:45  am] 

BHJJNQ  C006  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-00-1020-24] 

Mojave  Souttiem  Great  Basin 
Resource  Advisory  Council;  Notice  of 
Meeting  Location  and  Time 

AGENCY:  Bureau  of  Land  Memagement, 

Interior. 

ACTION:  Notice  of  meeting,  location  and 

time  for  the  Mojave  Southern  Great 

Basin  Resource  Advisory  Council 

(Nevada). 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior.  Bureau  of 
Land  Management  (BLM)  Mojave 
Southern  Great  Basin  Resource 
Advisory  Council  (RAC),  Nevada,  will 
be  held  as  indicated  below.  Topics  for 
discussion  will  include  manager's 
reports  of  field  office  activities;  an 
update  on  the  Southern  Nevada  Public 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l-and  Management 

[NM-910-01-1020-PG] 

New  Mexico  Resource  Advisory 
council  meeting 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

action:  Notice  of  Council  Meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5  U.S.C. 
Appendix  1,  the  Department  of  the 
Interior,  Biueau  of  Land  Management 
(BLM),  annoimces  a  meeting  of  the  New 
Mexico  Resource  Advisory  Council 
(RAC).  New  Mexico  RAC  meetings  are 
planned  in  conjunction  with  the 
representative  of  the  Governor  of  the 
State  of  New  Mexico;  the  Office  of  the 
Lieutenant  Governor. 

DATES:  The  meeting  will  be  held  on 
April  25-26,  2002,  with  an  optional 
Field  Trip  preceding  on  Wednesday. 
April  24.  The  meeting  will  begin  at  8:00 
a.m.  and  end  by  5  p.m.  both  days. 

ADDRESS:  The  meeting  will  take  place  at 
the  Roswell  Field  Office.  2909  W. 
Second,  Roswell,  New  Mexico. 


Agenda 

The  draft  agenda  for  the  RAC  meeting 
on  Thursday.  April  25.  includes 
agreement  on  the  meeting  agenda,  any 
RAC  comments  on  the  draft  minutes  of 
the  last  RAC  meeting  which  was  held  on 
February  28  and  March  1,  2002,  in 
Albuquerque,  New  Mexico,  and  a  check- 
in  from  the  RAC  members.  Main  topics 
of  discussion  will  be  BLM's  overview 
and  policy  on  oil  and  gas  reclamation, 
industry  issues  and  practices  on  oil  and 
gas  reclamation,  and  noxious  weeds  in 
disturbed  areas.  The  three  established 
RAC  subcommittees  may  have  late 
afternoon  or  evening  meetings  on 
Wednesday,  April  24  or  on  Thiu^day, 
April  25.  The  exact  time  and  location  of 
possible  subcommittee  meetings  will  be 
established  by  the  chairperson  of  each 
subcommittee  and  be  available  to  the 
public  at  the  front  desk  of  the  Roswell 
Field  Office  on  those  two  days.  The 
meeting  is  open  to  the  public.  Starting 
at  11:30  a.m.  on  Thursday,  April  25, 
there  will  be  an  additional  15  minute 
Public  Comment  Period  for  members  of 
the  public  who  are  not  able  to  be 
present  to  address  the  RAC  during  the 
regular  two  hour  Public  Comment 
Period  on  Friday,  April  26,  from  10  a.m 
■»  to  12  noon.  The  RAC  may  reduce  or 
extend  the  end  time  of  12:00  noon 
depending  on  the  nimiber  of  people 
wishing  to  address  the  RAC.  A  RAC 
assessment  of  the  ciurent  meeting  and 
development  of  draft  agenda  items  and 
selection  of  a  location  for  the  next  RAC 
meeting  will  take  place  Friday 
afternoon.  On  Friday,  April  26,  the 
ending  time  of  the  meeting  may  be 
changed  depending  on  the  work 
remaining  for  the  RAC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theresa  Herrera,  New  Mexico  State 
Office,  Office  of  External  Affairs,  Btu-eau 
of  LandsManagement,  1474  Rodeo  Road, 
P.O.  Box  27115.  Santa  Fe,  New  Mexico 
87502-0115,  telephone  (505)  438-7517. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  RAC  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with  the 
management  of  public  lands.  The 
Council's  responsibilities  include 
providing  advice  on  long-range 
planning,  establishing  resource 
management  priorities  and  assisting  the 
BLM  to  identify  State  and  regional 
standards  for  rangeland  health  and 
guidelines  for  grazing  management. 

Carsten  F.  Goff, 

Acting  State  Director. 

(FR  Doc.  02-7843  Filed  4-1-02;  8:45  am] 

BILUNG  COOE  4310-FB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-050-1020-PG:  GP2-0119] 

Notice  of  Meeting  of  Joltn  Day/Snaice 
Resource  Advisory  Council 

AGENCY:  Prineville  District,  Bureau  of 
Land  Management,  Interior. 
ACTION:  Meeting  of  John  Day/Snake 
Resoiut:e  Advisory  Council  (RAC): 
Pendleton,  Oregon  May  21.  2002, 

SUMMARY:  On  May  21.  2002  at  9:30  a.m. 
there  will  be  a  meeting  of  the  John  Day/ 
Snake  RAC  at  the  Red  Lion  Hotel,  304 
Southeast  Nye  Avenue,  Pendleton, 
Oregon.  The  meeting  is  open  to  the 
public.  Public  comments  will  be 
received  at  1  p.m.  on  May  21,  2002.  The 
following  topics  may  be  discussed  by 
the  council  during  this  meeting: 
Program  of  work  review;  Counties 
Payment  Act  (1608  Act)  update;  Hells 
Canyon  Subgroup  update;  RAC 
membership  update;  Blue  Moimtain 
Subgroup  update;  ICBEMP  Subgroup 
update;  Noxious  Weeds  Subgroup 
update;  National  Fire  Plan  Update; 
National  Fire  Plan  update;  John  Day 
River  Management  Plan  Update;  Sage 
Grouse  Subgroup  update;  a  15  minute 
round  table  for  general  issues. 
FOR  FURTHER  INFORMATION  CONTACT:  A. 
Barron  Bail,  Bureau  of  Land 
Management,  Prineville  District  Office, 
3050  NE  Third  Street,  Prineville.  Oregon 
97754.  Telephone  (541)  416-6700. 

A.  Barron  Bail. 

District  Manager. 

[FR  Doc.  02-7845  Filed  4-1-02;  8:45  am] 

BHXING  COOE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-10&-6334-AA;  GP2-0095] 

Roseburg  District  Resource  Advisory 
Committee  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Meeting  notices  for  the 
Roseburg  District  Bureau  of  Land 
Management  (BLM)  Resource  Advisory 
Committee  imder  Section  205  of  the 
Secure  Rural  Schools  and  Community 
Self  Determination  Act  of  2000  (Pub.  L. 
106-393). 

summary:  This  notice  is  published  in 
accordance  vrith  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
Meeting  notice  is  hereby  given  for  the 
Roseburg  District  BLM  Resoim:e 


Advisory  Committee  pursuant  to 
Section  205  of  the  Secure  Rural  Schools 
and  Community  Self  Determination  Act 
of  2000,  Public  Law  106-393  (the  Act). 
Topics  to  be  discussed  by  the  Roseburg 
District  BLM  Resource  Advisory 
Committee  include  operating 
procedures,  evaluation  criteria  for 
projects,  technical  details  for  projects 
under  Title  II  of  the  Act,  facilitation 
needs,  as  well  as  future  meeting  dates. 

DATES:  The  Roseburg  Resource  Advisory 
Committee  will  meet  at  the  BLM 
Roseburg  District  Office,  777  N.W. 
Garden  Valley  Boulevard,  Roseburg, 
Oregon  97470,  9:00  a.m.  to  4:00  p.m.,  on 
April  15,  2002  and  9:00  a.m.  to  4:00 
p.m.,  on  April  22,  2002. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act.  five  Resource  Advisory 
Committees  have  been  formed  for 
western  Oregon  BLM  districts  that 
contain  Oregon  &  California  (O&C) 
Grant  Lands  and  Coos  Bay  Wagon  Road 
lands.  The  Act  establishes  a  six-year 
payment  schedule  to  local  counties  in 
lieu  of  funds  derived  bora  the  harvest 
of  timber  on  federal  lands,  which  have 
dropped  dramatically  over  the  past  10 
years. 

The  Act  creates  a  new  mechanism  for 
local  community  collaboration  with 
federal  land  management  activities  in 
the  selection  of  projects  to  be  conducted 
on  federal  lands  or  that  will  benefit 
resources  on  federal  lands  using  funds 
imder  Title  II  of  the  Act.  The  Roseburg 
District  BLM  Resource  Advisory 
Committee  consists  of  15  local  citizens 
(plus  6  alternates)  representing  a  wide 
array  of  interests. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
Roseburg  District  BLM  Resource 
Advisory  Committee  may  be  obtained 
from  E.  Lyim  Burkett.  Public  Affair 
Officer,  Roseburg  District  Office,  777 
Garden  Valley  Blvd.,  Roseburg,  Oregon 
97470,  or  elynn_burkett@blm.gov,  or  on 
the  web  at  www.or.blm.gov. 

Dated:  January  31,  2002. 
Caiy  Osterhaus, 

Roseburg  District  Manager.   . 

[FR  Doc.  02-7842  Filed  4-1-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

BurMU  of  Land  Management 
[WY-O4O-1430-ES;  WYW-14e2231 

Classification  and  Conveyance  of 
Public  Lands  for  Recreation  and  Public 
Purposes  in  Sweetwater  County, 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action. 

SUMMARY:  The  following  public  lands  in 
Green  River.  Wyoming  have  been 
examined  and  foimd  suitable  for 
classification  for  conveyance  to  the  City 
of  Green  River  under  the  provisions  of 
the  Recreation  and  Public  Purposes  Act. 
as  amended  (43  U.S.C.  869  et  seq.).  The 
City  of  Green  River  intends  to  use  the 
land  for  expansion  of  a  landfill. 

Sixtli  Principal  Meridian,  Sweetwater 
County.  Wyoming 

T.  17  N..  R.  107  W.. 

Section  4,  lot  9. 

The  land  described  above  contains  20.04 
acres. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Hamilton.  Rock  Springs  Field 
Office,  Bureau  of  Land  Management, 
280  Highway  191  North.  Rock  Springs. 
Wyoming  82901.  (307-352-0334) 
SUPPLEMENTARY  INFORMATION:  The  lands 
are  not  needed  for  Federal  purposes. 
Conveyance  is  consistent  with  current 
BLM  land  use  planning  and  would  be  in 
the  public  interest.  The  conveyance, 
when  completed,  will  be  subject  to  the 
following  terms,  conditions,  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  patent  issuance, 
including  Right-of-Way  Grant  \yYW- 
039247.  to  U.S.  West  Communications, 
for  a  communications  line. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine,  and  remove 
the  minerals. 

4.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

5.  The  above  described  land  has  been 
conveyed  for  utilization  as  a  solid  waste 
disposal  site.  The  site  may  contain  small 
quantities  of  commercial  and  household 
hazardous  waste  as  determined  in  the 
Resource  Conservation  and  Recovery 
Act  of  1976.  as  amended  (43  U.S.C. 
6901).  and  defined  in  40  CFR  261.4  and 
261.5.  Although  there  is  no  indication 


these  materials  pose  any  significant  risk 
to  human  health  or  the  environment, 
future  land  uses  should  be  limited  to 
those  which  do  not  penetrate  the  liner 
or  final  cover  of  the  landfill  unless 
excavation  is  conducted  subject  to 
applicable  State  and  Federal 
requirements. 

6.  The  patentee  shall  comply  with  all 
applicable  Federal  and  State  laws, 
including  laws  dealing  with  the 
disposal,  placement,  or  release  of 
hazardous  substances. 

7.  The  patentee  shall  indemnify  and 
hold  harmless  the  United  States  against 
any  legal  liability  or  future  costs  that 
may  arise  out  of  any  violation  of  such 

IflWSt 

8.  As  a  result  of  an  investigation  of  the 
lands  covered  by  an  application  the 
United  States  has  determined,  as  of  the 
date  of  the  patent,  that  no  hazardous 
substances  are  present  on  the  property 
and  that  such  determination  has  been 
certified  by  the  appropriate  State 
agency. 

9.  The  land  conveyed  imder  §  2743.2 
of  this  part  shall  revert  to  the  United 
States  unless  substantially  all  of  the 
lands  have  been  used  in  accordance 
with  the  plan  and  schedule  of 
development  on  or  before  the  date  five 
years  after  the  date  of  conveyance. 

10.  If.  at  any  time,  the  patentee 
transfers  to  another  party  ownership  of 
any  portion  of  the  land  not  used  for  the 
purpose(s)  specified  in  the  application 
and  the  plan  of  development,  the 
patentee  shall  pay  the  Biu«au  of  Land 
Management  the  fair  market  value,  as 
determined  by  the  authorized  officer,  of 
the  transferred  portion  as  of  the  date  of 
transfer,  including  the  value  of  any 
improvements  thereon. 

11.  No  portion  of  the  land  covered  by 
such  patent  shall  under  any 
circumstance  revert  to  the  United  States 
if  such  portion  has  been  used  for  solid 
waste  disposal  or  for  any  other  purpose 
that  the  authorized  officer  determines 
may  result  in  the  disposal,  placement, 
or  release  of  any  hazardous  substance. 

12.  The  patentee,  its  successors  or 
assigns,  assumes  all  liability  for  and 
shall  defend,  indemnify,  and  save 
harmless  the  United  States  and  its 
officers,  agents,  representatives,  and 
employees  (hereiiijafter  referred  to  in 
this  clause  as  the  United  States),  from 
all  claims,  loss,  damage,  actions,  causes 
of  action,  expense,  and  liability 
(hereinafter  referred  to  in  this  clause  as 
claims)  resulting  from,  brought  for,  or 
on  account  of,  any  personal  injury, 
threat  of  personal  injury,  or  property 
damage  received  or  sustained  by  any 
person  or  persons  (including  the 
patentee's  employees)  or  property 
growing  out  of.  occurring,  or  attributable 


directly  or  indirectly,  to  the  disposal  of 
solid  waste  on.  or  the  release  of 
hazardous  substances  from  lot  9.  section 
4.  T.  17  N..  R.  107  W.,  6th  Principal 
Meridian,  Wyoming,  regardless  of 
whether  such  claims  shall  be 
attributable  to:  (1)  the  concurrent, 
contributory,  or  partial  fault,  failure,  or 
negligence  of  the  United  States,  or  (2) 
the  sole  fault,  failure,  or  negligence  of 
the  United  States. 

There  will  be  a  decrease  of  20.04 
Federal  acres  within  the  Rock  Springs 
Grazing  Allotment.  The  three  AUMs 
associated  with  the  20.04  acre  parcel 
will  be  canceled.  Mr.  Leonard  Hay,  on 
behalf  of  the  Rock  Springs  Grazing 
Association,  has  signed  a  waiver 
allowing  for  canceUation  of  the  three 
federal  AUMs  from  this  allotment. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 
For  a  45  day  period  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  regarding  the  proposed 
conveyance  or  classification  of  the  lands 
to  the  Assistant  Field  Manager,  Minerals 
&  Lands,  280  Highway  191  North.  Rock 
Springs.  Wyoming  82901. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  landfill.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  plaiming  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 


Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  Bureau  of 
Land  Management  followed  proper 
administrative  procedures  in  reaching 
the  decision;  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  landfill.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 
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Dated:  February  1.  2002. 
Ted  Murphy, 

Assistant  Field  Manager,  Minerals  &■  Lands. 
(PR  Doc.  02-7847  Filed  4-1-02;  8:45  am] 

BILUNG  COOE  4310-22-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  IManagement 
[CA-942-5700-BJ-044B] 

Rling  of  Plats  of  Survey;  Callfomla 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
California. 

EFFECTIVE  DATE:  Unless  otherwise  noted, 
filing  was  effective  at  10:00  a.m.  on  the 
netxt  federal  work  day  following  the  plat 
acceptance  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lance  J.  Bishop,  Chief,  Branch  of 
Geographic  Services,  Bureau  of  Land 
Management  (BLM),  California  State 
Office,  2800  Cottage  Way,  Room  W- 
1834,  Sacramento,  CA  95825,  (916)  978- 
4310. 

SUPPLEMENTARY  INFORMATION:  The  plats 
of  Survey  of  lands  described  below  have 
been  officially  filed  at  the  California 
State  Office  of  the  Bureau  of  Land 
Management  in  Sacramento,  California. 

Mount  Diablo  Meridian,  California 

T.  33  N.,  R.7  IV.,— Dependent 
resurvey,  and  metes-and-boimds  survey 
and  the  subdivision  of  sections  2.  4. 14. 
22  and  26  imder  (Group  974),  accepted 
January  19,  2001  to  meet  certain 
administrative  needs  of  the  BLM, 
Redding  Field  Office. 

T.  22  S..  R.  36  E..— Dependent 
resurvey  and  subdivision  of  section  28. 
under  (Group  1334)  accepted  February 
26.  2001.  to  meet  certain  administrative 
needs  of  the  BLM.  Bakersfield  Field 
Office. 

T.  3  S.,  R.16  E.,— Supplemental  plat 
of  section  11,  accepted  March  20,  2001. 
to  meet  certain  administrative  needs  of 
the  BLM,  Folsom  Field  Office. 

T  7.  N.,  R.  26  £.,— Supplemental  plat 
of  sections  31  and  32.  accepted  April  9, 
2001,  to  meet  certain  administrative 
needs  of  the  BLM,  Bishop  Field  Office. 

T.  7  N.,  R.  25  £.,— Supplemental  plat 
of  section  34  accepted  April  9,  2001.  to 
meet  certain  administrative  needs  of  the 
BLM,  Bishop  Field  Office. 

T.  26  S..  R.  37  E.,— Supplemental  plat 
of  the  Northwest  quarter  of  section  6, 


accepted  April  23,  2001.  to  meet  certain 
administrative  needs  of  the  BLM, 
Bakersfield  Field  Office. 

T.  26  N.,  R.  8  E.,— Supplemental  plat 
of  the  West  half  of  section  9,  accepted 
April  18.  2001,  to  meet  certain 
administrative  needs  of  BLM.  Eagle 
Lake  Field  Office. 

T.  5  S.,  R.  24  E.,— Supplemental  plat 
of  section  7.  accepted  April  30,  2001,  to 
meet  certain  administrative  needs  of  the 
BLM.  Palm  Springs-South  Coast  Field 
Office. 

T.  45  N.,  R.  8  IV.,— Supplemental  plat 
of  the  SE  quarter  of  section  23,  SW 
quarter  of  section  24  and  section  26. 
accepted  May  3,  2001.  to  meet  certain 
administrative  needs  of  the  BLM, 
Redding  Field  Office. 

T  5  S.,  R.  26  E.,— Amended 
protraction  diagram  for  unsurveyed 
area,  accepted  May  8,  2001,  to  meet 
certain  administrative  needs  of  the 
BLM,  Bakersfield  Field  Office. 

T.  5  S..  R.  27  E.,— Amended 
protraction  diagram  for  unsurveyed 
area,  accepted  May  8,  2001,  to  meet 
certain  administrative  needs  of  the 
BLM.  Bakersfield  Field  Office. 

T.  26  N..  R.  1 7  E.,— Dependent 
resurvey  and  subdivision  of  sections, 
accepted  May  31.  2001.  to  meet  certain 
administrative  needs  of  the  BLM.  Eagle 
Lake  Field  Office. 

T.  4  S.,  R.  27  E.,— Amended 
protraction  diagram  of  unsurveyed 
portion,  accepted  June  8,  2001,  to  meet 
certain  administrative  needs  of  the 
BLM.  Bakersfield  Field  Office. 

T.  4  S..  R.  26  E.,— Amended 
protraction  diagram  of  imsurveyed  area, 
accepted  June  8.  2001,  to  meet  certain 
administrative  needs  of  the  BLM. 
Bakersfield  Field  Office. 

T.42N..R8  E., — ^Dependent  resurvey 
and  subdivision  of  sections,  accepted 
Jime  18,  2001.  to  meet  certain 
administrative  needs  of  BLM.  Alturas 
Field  Office.  T.  2  S..  R  23  E.— 
Protraction  Diagram  .  accepted  Jime  21. 
2001  to  meet  certain  administrative 
needs  of  BLM.  Folsom  Field  Office. 

T.  4  S.,R  24  E., — ^Amended  protraction 
diagram,  accepted  June  21.  2001,  to 
meet  certain  administrative  needs  of 
BLM.  Bakersfield  field  office. 

T.  2  S.,  R  25  E..— Amended 
protraction  diagram  for  unsurveyed 
area,  accepted  June  21,  2001,  to  meet 
certain  administrative  needs  of  BLM, 
Folsom  Field  Office. 

T.  3  S.,  R  21  E.,— Protraction  diagram, 
accepted  June  21.  2001.  to  meet  certain 
administrative  needs  of  BLM.  Folsom 
Field  Office. 

T.  3  S.,  R  24  E.,— Amended 
protraction  diagram  for  imsurveyed 
area,  accepted  Jime  21.  2001.  to  meet 


certain  adniinistrative  needs  of  BLM, 
Bakersfield  Field  Office. 

T.  3  S.,  R  24  E.,— Amended 
protraction  diagram  for  unsurveyed 
area,  accepted  June  21,  2001,  to  meet 
certain  administrative  needs  of  BLM. 
Bakersfield  Field  Office. 

T.  3  S..  R  22  E.,— Protraction  diagram, 
accepted  June  21.  2001,  to  meet  certain 
administrative  needs  of  BLM, 
Bakersfield  Field  Office. 

T.  3  S.,  R  25  E.,— Amended 
protraction  diagram,  accepted  June  21, 
2001.  to  meet  certain  administrative 
needs  of  BLM.  Bakersfield  Field  Office. 

T.  26  N..  R  8  E.,— Amended 
Supplemental  plat  of  the  West  half  of 
section  9.  accepted  June  21.  2001.  to 
meet  certain  administrative  needs  of 
BLM.  Eagle  Lake  Field  Office. 

T.  1  S..  R  27  E.,— Amended 
protraction  diagram,  accepted  June  21. 
2001.  to  meet  certain  needs  of  BLM. 
Bishop  Field  Office. 

T.  2  S.,  R22  E.,— Amended 
protraction  diagram  for  unsurveyed 
area,  accepted  June  21,  2001,  to  meet 
certain  administrative  needs  of  BLM, 
Folsom  Field  Office. 

T.  2  S.,  R  21  E..— Amended 
protraction  diagram  for  unsurveyed 
area,  accepted  June  21.  2001.  to  meet 
certain  administrative  needs  of  BLM. 
Folsom  Field  Office. 

T.  1  S.,  R  25  E.,— Amended 
protraction  diagram  for  unsurveyed 
area,  accepted  June  21.  2001.  to  meet 
certain  administrative  needs  of  BLM. 
Folsom  Field  Office  and  Bishop  Field 
Office. 

r.  3  S.,  R  26  and  27  E.,— Amended 
protraction  diagram  for  unsurveyed 
area,  accepted  June  21,  2001,  to  meet 
certain  administrative  need  of  BLM, 
Bakersfield  Field  Office. 

T.  4  S..  R  25  E.,— Amended 
protraction  diagram  for  unsurveyed 
area,  accepted  June  21,  2001,  to  meet 
certain  administrative  needs  of  BLM, 
Bakersfield  Field  Office. 

T.  1  N.,  R  25  E.,— Amended 
protraction  diagram  for  unsurveyed 
area,  accepted  June  23.,  2001,  to  meet 
certain  administrative  needs  of  BLM, 
Folsom  Field  Office  and  Bishop  Field 
Office. 

T.lS.,R28  E., — Dependent  Resurvey 
and  subdivision  of  Section  1,  accepted 
Jime  29,  2001,  to  meet  certain 
'  administrative  needs  of  BLM,  Bishop 
Field  Office. 

T.  1  S.,R16  E..— Supplemental  plat 
of  the  North  Half  of  the  North  East 
quarter  of  Section  30,  accepted  July  13, 
2001 ,  to  meet  certain  needs  of  BLM, 
Folsom  Field  Office. 

T.17  S.,  R  29  E.,— Supplemental  plat 
of  the  North  Half  of  the  South  East 
quarter  of  Section  5,  accepted  July  26, 
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2001,  to  meet  certain  needs  of  BLM, 
Bakersfield  Field  Office. 
■  T.  10  N..  R  8  W.,— Dependent 
resnrvey  and  survey,  under  (group 
1366),  accepted  August  6,  2001.  to  meet 
certain  administrative  needs  of  the 
BLM.  Ukiah  Field  Office. 

T.  5  S.,  R  30  E.,— Amended 
Protraction  Diagram,  accepted  August 
24.  2001,  to  meet  certain  administrative 
needs  of  the  BLM,  Bishop  Field  Office. 

T.  6N..R30  E.,— Amended 
Protraction  Diagram,  accepted 
September  6,  2001,  to  meet  certain 
administrative  needs  of  the  BLM. 
Bishop  Field  Office. 

Til  S..  R  21  E.,— Dependent 
resurvey.  nletes  and  bounds,  and 
subdivision  of  Section  6.  under  (Group 
1322).  accepted  September  28.  2001,  to 
meet  certain  administrative  needs  of  the 
BLM.  Folsom  Field  Office. 

T.  14  N..  R  9  W.,— Dependent 
Resurvey.  Subdivision  of  Section  32. 
and  informative  traverse  in  sections  29 
and  32.  under  (Group  1245),  accepted 
November  30.  2001,  to  meet  certain 
administrative  needs  of  the  BLM.  Ukiah 
Field  Office. 

San  Bernardino  Meridian.  California 

T.27N..R.1  E.,— Dependent 
Resurvey  and  metes  and  bounds  siuvey 
of  tract  37,  under  (group  1337).  accepted 
January  17,  2001,  to  meet  certain 
administrative  needs  of  the  ^4PS.  Death 
Valley  National  Park. 

T.  ION.,  R  1  W.,— Supplemental  plat 
of  section  30.  accepted  March  13.  2001. 
to  meet  certain  administrative  needs  of 
the  BLM.  Barstow  Field  Office. 

T.  3N..R1  W.,— Supplemental  plat 
of  section  2,  accepted  July  25.  2001.  to 
meet  certain  administrative  needs  of  the 
BLM.  Barstow  Field  Office. 

T.  14N..R18  E.,— Supplemental  plat 
of  Section  30.  accepted  July  25.  2001.  to 
meet  certain  needs  of  the  BLM,  Needle 
Field  Office. 

T.  4N.,R1  W.,— Amended 
Supplemental  plat  of  section  31. 
accepted  October  31,  2001.  to  meet 
certain  needs  of  the  BLM,  Barstow  Field 
Office. 

T.  2N..R4  E..— Dependent  Resurvey 
and  Subdivision  of  Sections,  under 
(group  1231)  accepted  November  30. 
2001.  to  meet  certain  needs  of  the  BLM. 
Barstow  Field  Office. 

T.  6  N.,  R  15  IV.,— Dependent 
Resiuvey  of  a  portion  of  the  North 
boundary  and  Homestead  Entry  No. 89, 
under  (group  1201)  accepted  November 
30,  2001,  to  meet  certain  needs  of  the 
BLM,  Palm  Springs-South  Coast  Field 
Office. 

All  of  the  above  listed  survey  plats  are 
now  the  basic  record  for  describing  the 
lands  for  all  authorized  purposes.  The 


survey  plats  have  been  placed  in  the 
open  files  in  the  BLM,  California  State 
Office,  and  are  available  to  the  public  as 
a  matter  of  information.  Copies  of  the 
survey  plats  and  related  field  notes  will 
be  furnished  to  the  public  upon 
payment  of  the  appropriate  fee. 

Dated:  February  21,  2002. 
Lance  J.  Bishop, 

Chief.  Branch  of  Geographic  Services. 
(PR  Doc.  02-7835  Filed  4-1-02;  8:45  am) 

BNJJNQCOOC  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

BufMu  of  Land  Management 

[ES^960-1420-BJ]  ES-50988,  Group  198, 
Rorida] 

Notice  of  Filing  of  Plat  of  Survey; 
Flortda 

The  plat  of  the  metes-and-bounds 
survey  of  a  division  line  in  former  lot 
13,  being  the  boundary  between  lots  19 
and  20  of  section  31,  Township  40 
South.  Range  43  East.  Tallahassee 
Meridian.  Florida,  will  be  officially  filed 
in  Eastern  States.  Springfield.  Virginia 
at  7:30  a.m..  on  April  15,  2002. 

The  survey  was  made  at  the  request 
of  the  Jackson  Field  Office. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States.  Bureau  of  Land 
Management.  7450  Boston  Boulevard. 
Springfield.  Virginia  22153,  prior  to 
7:30  a.m..  April  15.  2002. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Dated:  February  13,  2002. 
Stephen  D.  Douglas. 
Chief  Cadastral  Surveyor. 
(FR  Doc.  02-7836  Filed  4-1-02;  8:45  am] 
BILUNO  COOe  4310-aHP 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-952-02-1420-BJ] 

Notice  of  Filing  of  Plata  of  Survey;  New 
Mexico 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 


New  Mexico  Principal  Meridian.  New 
Mexico 

T.  21  N.,  R.  9  E.,  approved  February  14,  2002, 

for  Group  952  NM; 
T.  23  N.,  R.  8  W.,  approved  February  14, 

2002,  for  Group  986  NM; 
T.  24  N.,  R.  10  W..  approved  February  14. 

2002,  for  Group  986  NM; 
T.  9  N.,  R.  12  W.,  approved  October  22,  2001, 

for  Group  973  NM;  for  sections  21,  29, 

30  and  31; 
T.  8  N..  R.  12  W.,  approved  October  22,  2001. 

for  Group  973  NM; 
T.  9  N..  R.  12  W..  approved  October  22.  2001. 

for  Group  973  NM;  for  sections  24,  25 

and  36; 

Indian  Meridian.  Oklahoma 

T.  7  N..  R.  16  E..  approved  February  14,  2002. 

for  Group  62  OK; 
T.  7  N.,  R.  13  W.,  approved  February  14. 
2002,  for  Group  62  OK; 
If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  NM 
State  Director.  Bureau  of  Land 
Management.  sUting  that  they  wish  to 
protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed.  The  above-listed  plats 
represent  dependent  resxirveys.  surveys, 
and  subdivisions. 

These  plats  will  be  available  for 
inspection  in  the  New  Mexico  State 
Office.  Bureau  of  Land  Management. 
P.O.  Box  27115,  Santa  Fe.  New  Mexico. 
87502-0115.  Copies  may  be  obtained 
ft-om  this  office  upon  payment  of  $1.10 
per  sheet. 

Dated:  March  1,2002. 
Stephen  W.  Beyeriein, 
Acting  Chief  Cadastral  Surveyor  for  New 
Mexico. 
(FR  Doc.  02-7844  Filed  4-1-02;  8:45  ami 

BaXJNQCOOE  4310-fB-P 


SUMMARY:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office. 
Bureau  of  Land  Management.  Santa  Fe, 
New  Mexico.  (30)  thirty  calendar  days 
from  the  date  of  Uiis  publication. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-957-00-1420-BJ:  GP02-0087] 

Rling  of  Plata  of  Survey:  Oregon/ 
Waahlngton 

AGENCY:  Bureau  of  Land  Management, 
Interior. 
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action:  Notice. 


SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  40  S.,  R.  7  E.,  accepted  October  16,  2001. 
T.  41  S.,  R.  4  E.,  accepted  October  16,  2001. 
T.  32  S.,  R.  14  W.,  accepted  January  3,  2002. 
T.  31  S.,  R.  12  W..  accepted  January  3,  2002. 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s).  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  imtil  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office.  Bureau 
of  Land  Management.  333  SW  1st 
Avenue,  Portland,  Oregon  97204.  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director.  Biueau  of  Land  Management. 
Portland.  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys.  siuvey,  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  (333  SW 
1st  Avenue)  P.O.  Box  2965.  Portland. 
Oregon  97208. 

Dated:  January  28,  2002. 
Robert  D.  DeViney.  Jr., 

Branch  of  Realty  and  Records  Services. 
(FR  Doc.  02-7846  Filed  4-1-02;  8:45  am] 

BILUNG  CODE  4310-33-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.-731-TA-922  (Final)] 

Automoth^e  Replacement  Glaaa 
Windshields  From  China 

Determination 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,^  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  of  automotive 
replacement  glass  windshields  from 
China,  provided  for  in  subheading 
7007.21.10  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV).  The 
Commission  further  determines  that 
critical  circumstances  do  not  exist  with 
regard  to  those  imports  of  the  subject 
merchandise  irom  China  that  were 
subject  to  the  affirmative  critical 
circumstances  determination  by  the 
Department  of  Commerce. 

Background 

The  Conunission  instituted  this 
investigation  on  March  20,  2001. 
following  receipt  of  a  petition  filed  with 
the  Commission  and  the  Department  of 
Commerce  by  PPG  Industries,  Inc.. 
Pittsbui^.  PA;  Safelite  Glass  Corp.. 
Columbus.  OH;  and  Apogee  Enterprises. 
Inc..  Minneapolis,  MN.  The  final  phase 
of  the  investigation  was  scheduled  by 
the  Commission  following  notification 
of  a  preliminary  determination  by  the 
Department  of  Commerce  that  imports 
of  automotive  replacement  glass 
windshields  from  China  were  being  sold 
at  LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673b(b)). 
Notice  of  the  scheduling  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  coimection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Conunission.  Washington.  DC.  and  by 
publishing  the  notice  in  the  Federal 
Register  of  October  23.  2001  (66  FR 
53630).  The  hearing  was  held  in 
Washington.  DC  on  February  5.  2002, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  coimsel. 


» The  record  is  defined  in  sec.  207.2(f)  of  the 
Conunission's  Rules  of  Pipctice  and  Procedure  (19 
CFR  207.2(f)). 

2  Vice  Chairman  Deanna  Tanner  Olcun  and 
Commissioner  Jennifer  A.  Hillman  dissenting. 


:  The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  March  28. 
2002.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3494 
(March  2002).  entitled  Automotive 
Replacement  Glass  Windshields  from 
China:  Investigation  No.  731-TA-922 
(Final). 

By  order  of  the  Commission. 

Issued:  March  26,  2002. 
Marilyn  R.  Abbott, 
Secretary. 
(FR  Doc.  02-7908  Filed  4-1-02;  8:45  am] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statiatica 

Buainesa  Reeearch  Adviaory  Council; 
Notice  of  Meetinga  and  Agenda 

The  regidar  Spring  meetings  of  the 
Business  Research  Advisory  Coimcil 
and  its  committees  will  be  held  on  April 
10  and  11,  2002.  All  of  the  meetings  will 
be  held  in  the  Conference  Center  of  the 
Postal  Square  Building.  2  Massachusetts 
Avenue.  NE..  Washington.  DC. 

The  Business  Research  Advisory 
Council  and  its  committees  advise  the 
Bureau  of  Labor  Statistics  vfith  respect 
to  technical  matters  associated  with  the 
Bureau's  programs.  Membership 
consists  of  technical  officials  from 
American  business  and  industry. 

The  schedule  and  agenda  for  the 
meetings  are  as  follows: 

Wednesday,  April  10,  2002 — Meeting 
Rooms  2  &  3 

1 0:00 — 1 1 :30  a.m. — Committee  on 
Compensation  and  Working  Conditions 

1.  The  Employment  Cost  Index,  how 
it  is  constructed,  and  current  issues. 

2.  Ongoing  research  into  the  way 
benefits  data  are  computed  in  the 
Employment  Cost  Index. 

3.  Discussion  of  agenda  items  for  the 
Fall  2002  meeting. 

1 :00 — 2:30  p.m. — Committee  on 
Employment  and  Unemployment 
Statistics 

1.  Current  Employment  Statistics 
(CES)  seasonal  adjustment  topics: 

a.  Research  into  using  concurrent 
adjustment. 

b.  Seasonality  of  the  birth/death 
adjustment. 

2.  Job  Openings  and  Labor  Tiunover 
Stu^ey  (JOLTS):  progress  report  and 
discussion  of  data  reporting  issues 
related  to  hires  and  separations. 

3.  Discussion  of  agenda  items  for  the 
Fall  2002  meeting. 
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3:00 — 4:30  p.m. — Committee  on 
Employment  Projections 

1.  The  impact  of  NAICS  on  the  2002- 
2012  projection  cycle. 

2.  Presentation  of  the  results  of  the 
2000-2010  projection  cycle. 

3.  Discussion  of  agenda  items  for  the 
Fall  2002  meeting. 

Thunday— April  11,  2002— Meeting 
Rooms  2  ft  3 

8:30—10:00  a.m. — Committee  on  Price 
Indexes 

1.  The  Committee  on  National 
Statistics  report  on  conceptual  and 
measiirement  issues  in  the  Consumer 
Price  Index. 

2.  The  new  Consumer  Price  Index 
based  on  a  formula  of  the  Superiative 

type. 

3.  Posted  Web  prices  in  a  product  area 

ofthePPI.  ,      . 

4.  Discussion  of  agenda  items  for  the 
Fall  2002  meeting. 

8:30—10:00  a.m. — Committee  on  Safety 
and  Health  Statistics  (Concurrent 
Session,  Meeting  Room  #7j 

1.  2000  Survey  of  Occupational 
Injuries  and  Illnesses-Industry 
Incidence  Rates  and  Nxunbers  of  Cases. 

2.  2000  Survey  of  Occupational 
Injuries  and  Illnesses-Worker 
Demographics  and  Case  Ciramistances. 

3.  Survey  of  Respirator  Use  and 
Practices. 

4.  Status  reports  on  2001  Survey  of 
Occupational  Injuries  and  Illnesses  and 
2002  Survey  of  Occupational  Injiuies 
and  Illnesses. 

5.  Injury  and  Illness  Follow-back 
Surveys. 

6.  Injuries  and  Illnesses  involving 
restricted  activity  only. 

7.  Budget  status. 

8.  Discussion  of  agenda  items  for  the 
Fall  2002  meeting. 

10:30  a.m — 12:00  p.m. — Council 
Meeting 

1.  Commissioner's  remarks. 

2.  Chairperson's  remarks. 

1 :30 — 3:00  p.m. — Committee  on 
Productivity  and  Foreign  Statistics 

1.  The  impact  of  alternative  measures 
of  non-production  and  supervisory 
worker  hours  on  productivity  growth. 

2.  Productivity  growth  in 
manufacturing  industries  characterized 
by  "high  tech"  workers. 

3.  Status  report  on  likely  new 
measures  for  service  sector  industries. 

4.  Results  from  updated  comparative 
labor  force  series. 

5.  Discussion  of  agenda  items  for  the 
Fall  2002  meeting. 

The  meetings  are  open  to  the  public. 
Persons  with  disabilities  wishing  to 


attend  these  meetings  as  observers 
should  contact  Tracy  A.  Jack,  Liaison, 
Business  Research  Advisory  Council,  at 
202-691-5869,  for  appropriate 
accommodations. 

Signed  at  Washington,  DC,  the  25th  day  of 
March  2002. 
Deborah  P.  Klein, 

Associate  Commissioner  for  Publications  and 
.Special  Studies. 
(FR  Doc.  02-7864  Filed  4-1-02;  8:45  am) 

BLUNQ  COeC  4610-24-^ 


LEGAL  SERVICES  CORPORATION 

SunshiM  Act  Itoeting  of  ttw  Board  Of 
Directors 

TIME  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  on  April  6,  2002.  The  meeting  will 
begin  at  9  a.m.  and  continue  until 
conclusion  of  the  Board's  agenda. 
location:  The  Melrose  Hotel,  2430 
Pennsylvania  Avenue,  ^4W., 
Washington,  DC. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  the  Board  of 
Directors  to  hold  an  executive  session. 
At  the  closed  session,  the  Corporation's 
General  Counsel  will  report  to  the  Board 
on  litigation  to  which  the  Corporation  is 
or  may  become  a  party,  and  the  Board 
may  act  on  the  matters  reported.  The 
closing  is  authorized  by  the  relevant 
provisions  of  the  Government  in  the 
Sunshine  Act  [5  U.S.C.  552b(c)  (10)1  and 
the  corresponding  provisions  of  the 
Legal  Services  Corporation's 
implementing  reg\ilation  (45  CFR 
1622.5(h)].  A  copy  of  the  General 
Counsel's  Certification  that  the  closing 
is  authorized  by  law  will  be  available 
upon  request. 
MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  the  minutes  of  the 
Board's  meeting  of  January  19,  2002. 

3.  Approval  of  the  minutes  of  the 
Executive  Session  of  the  Board's 
meeting  of  January  19.  2002. 

4.  Approval  of  the  minutes  of  the 
Executive  Session  of  the  Annual 
Performance  Review  Committee  meeting 
of  January  18.  2002. 

5.  Chairman's  Report 

6.  Members'  Reports. 

7.  Acting  Inspector  General's  Report. 

8.  Presioent's  Report. 

9.  Consider  and  act  on  the  report  of 
the  Board's  Committee  on  Provision  for 
the  Delivery  of  Legal  Services. 

10.  Consider  and  act  on  the  report  of 
the  Board's  Operations  and  Regulations 
Committee. 


11.  Consider  and  act  on  the  report  of 
the  Board's  Finance  Committee. 

12.  Consider  and  act  on  changes  to  the 
Board's  2002  meeting  schedule. 

13.  Report  by  the  Vice  President  for 
Government  Relations  &  Public  Affairs 
on  the  launch  of  LSC's  new  Equal 
Justice  Magazine. 

Closed  Session 

14.  Briefing  *  by  the  Vice  President  for 
Government  Relations  &  Public  Affairs. 

15.  Briefing '  by  the  Acting  Inspector 
General  on  the  activities  of  the  Office  of 
Inspector  General. 

16.  Consider  and  act  on  the  Office  of 
Legal  Affairs'  report  on  potential  and 
pending  litigation  involving  LSC. 

Open  Session 

17.  Consider  and  act  on  other 
business. 

18.  Public  Comment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortimo.  Vice  President  for 
Legal  Affairs.  General  Counsel  & 
Corporate  Secretary,  at  (202)  336-8800. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accoimnodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Elizabeth  S.  Gushing,  at 
(202)  336-8800. 

Dated:  March  28.  2002. 
Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs.  General 
Counsel  6-  Corporate  Secretary. 
(FR  Doc.  02-8031  Filed  3-29-02;  11:28  am) 

MLUNG  CODE  7060-01-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Rnance  Committee 

TIME  AND  DATE:  The  Finance  Committee 
of  the  Legal  Services  Corporation  Board 
of  Directors  will  meet  on  April  5.  2002 
The  meeting  will  begin  at  3:30  p.m.  and 
continue  until  the  Committee  concludes 
its  agenda. 

LOCATION:  The  Melrose  Hotel.  2430 
Pennsylvania  Avenue,  NW., 
Washington,  E)C. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
1.  Approval  of  agenda. 


>  Any  portion  of  the  closed  session  consisting 
solely  of  staff  briefings  does  not  fall  within  the 
Sunshine  Act's  definition  of  the  term  "meeting" 
and,  therefore,  the  requirements  of  the  Sunshine 
Act  do  not  apply  to  any  such  portion  of  the  closed 
session.  5  U.S.C  552(b)(a)(2)  and  (b).  See  also  45 
CFR  1622.2  ft  1622.3. 
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2.  Approval  of  the  minutes  of  the 
Committee's  meeting  of  January  19, 
2002. 

3.  Report  on  LSC's  Consolidated 
Operating  Budget,  Expenses  and  Other 
Funds  Available  through  February  28, 
2002. 

4.  Consider  and  act  on  amendments  to 
the  403(b)  Thrift  Plan  for  Employees  of 
LSC. 

5.  Briefing  on  efforts  to  locate  and 
secure  new  office  space  to  house  LSC. 

6.  Consider  and  act  on  whether  to 
authorize  the  President  of  LSC  to 
negotiate  and  enter  into  a  lease  for 
offices  to  permanently  house  LSC. 

7.  Consider  and  act  on  other  business. 

8.  Public  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortimo,  Vice  President  for 
Legal  Affairs.  General  Counsel  & 
Corporate  Secretary,  at  (202)  336-8800. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Elizabeth  S.  Gushing,  at 
(202) 336-8800. 

Dated:  March  28.  2002. 
Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs,  General 

Counsel  &■  Corporate  Secretary. 

[FR  Doc.  02-8032  Filed  3-29-02;  11:28  am) 

BKiJNG  CODE  7050-01-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Operations  &  Regulations 
Committee 

TIME  AND  DATE:  The  Operations  and 

Regulations  Committee  of  the  Legal 

Services  Corporation  Board  of  Directors 

will  meet  on  April  5,  2002.  The  meeting 

will  begin  at  1:00  p.m.  and  continue 

until  the  Committee  concludes  its 

agenda. 

LOCATION:  The  Mekose  Hotel.  2430 

Peimsylvania  Avenue,  NW., 

Washington,  DC. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 

2.  Approval  of  the  minutes  of  the 
Committee's  meeting  of  January  18, 
2002. 

3.  Consider  cuid  act  on  whether  to 
authorize  the  President  of  LSC  to  extend 
the  contracts  of  corporate  officers  for  six 
months. 

4.  Staff  report  on  the  status  of  Current 
Negotiated  Rulemakings:  45  CFR  part 
1626  (Restrictions  on  Legal  Assistance 


to  Aliens);  and  45  CFR  part  1611 
(Eligibility). 

5.  Staff  report  on  the  development 
and  publication  of  grant  assurances. 

6.  Consider  and  act  on  draft  Final 
Rule,  45  CFR  part  1639  (Welfare 
Reform). 

7.  Consider  and  act  on  Property 
Acquisition  and  Management  Manual 
issues  relating  to:  incorporaticm  into 
LSC  regulations  at  title  45  of  the  CFR; 
application  of  PAMM  standards  to  prior 
acquired  property;  and  use  of  recouped 
funds. 

8.  Staff  report  on  practices  relating  to 
Corporation  access  to  grantee  records. 

9.  Consider  and  act  on  a  protocol  for 
access  to  records  by  LSC's  Office  of 
Compliance  and  Enforcement. 

10.  Report  on  internal  process  for 
resolving  disputes  between  grantees  and 
LSC's  Office  of  Compliance  & 
Enforcement. 

1 1 .  Consider  and  act  on  other     ' 
business. 

12.  Public  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortimo,  Vice  President  for 
Legal  Affairs,  General  Coimsel  & 
Corporate  Secretary,  at  (202)  336-8800. 
SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Elizabeth  S.  Gushing,  at 
(202)  336-8800. 

Dated:  March  28.  2002. 
Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs,  General 

Counsel  6-  Corporate  Secretary. 

[FR  Doc.  02-8033  Filed  3-29-02;  11:28  am] 

BILLING  CODE  7060-01-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Committee  on  Provision  for 
the  Delivery  of  Legal  Services 

TIME  AND  DATE:  The  Committee  on 
Provision  for  the  Delivery  of  Legal 
Services  of  the  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  April  5.  2002.  The  meeting  will 
begin  at  9  a.m.  and  continue  until  the 
Committee  concludes  its  agenda. 
LOCATION:  The  Melrose  Hotel,  2430 
Pennsylvania  Avenue,  NW., 
Washington,  DC. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 

2.  Approval  of  the  minutes  of  the 
Committee's  meeting  of  January  18, 
2002. 


3.  Update  by  Patricia  Hanrahan, 
Special  Assistant  to  the  Vice  President 
for  Programs,  on  LSC's  Diversity 
Initiative/Creation  of  an  Action  Plan. 
*  4.  Update  by  Robert  Gross  Senior 
Program  Coimsel  for  State  Planning,  on 
State  Planning. 

5.  Panel  Discussion  on  Providing  High 
Quality  Legal  Services — The  Important 
and  Continuing  Role  of  Litigation  and 
Extended  Services.  Moderator — Randi 
Youells,  Vice  President  for  Programs. 
Panel  Participants:  Hannah  Lieberman, 
Legal  Aid  Bureau  of  Maryland;  Wilson 
Yellowhair,  DNA-Peoples  Legal 
Services.  Inc.;  Christine  Luzzie.  Legal 
Services  Corporation  of  Iowa;  Luis 
Jaramillo.  California  Rural  Legal 
Assistance;  and  Jessie  Nicholson. 
Southern  Minnesota  Regional  Legal 
Services. 

6.  Consider  and  act  on  other  business. 

7.  Public  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno,  Vice  President  for 
Legal  Affairs.  General  Counsel  & 
Corporate  Secretary  of  the  Corporation, 
at  (202)  336-8800. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Elizabeth  S.  Gushing,  at 
(202) 336-8800. 

Dated:  March  28,  2002. 
Victor  M.  Fortuno. 

Vice  President  for  Legal  Affairs,  General 

Counsel  &■  Corporate  Secretary. 

[FR  Doc.  02-8034  Filed  3-29-02;  11:29  am] 

BILLING  CODE  70S0-01-I> 


NATIONAL  COMMISSION  ON 
UBRARIES  AND  INFORMATION 
SCIENCE  (NCUS) 

Sunshine  Act  IMeeting 

AGENCY:  National  Commission  on 
Libraries  and  Information  Science. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  National 
Commission  on  Libraries  and 
Information  Science  is  holding  an  open 
business  meeting  to  discuss 
Commission  programs  and 
administrative  matters  with 
participation  by  most  Commissioners 
primarily  by  conference  call.  Topics 
will  include  discussion  about  the  NCLIS 
initiative  regarding  the  role  of  libraries 
following  the  September  11th  terrorist 
attack  and  updates  of  ongoing  projects. 
DATE  AND  TIME:  NCUS  Business 
Meeting— April  12,  2002, 10:00  a.m. 
until  12:00  Noon. 
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ADDRESSES:  Conference  Room,  NCLIS 
Office,  1110  Vermont  Avenue,  NW.. 
Suite  820.  Washington.  DC  20005. 
STATUS:  Open  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Russell.  Deputy  Director.  U.S. 
National  Commission  on  Libraries  and 
Information  Science,  1110  Vermont 
Avenue,  NW,  Suite  820,  Washington, 
DC  20005,  e-mail  jrusseU@nclis.gov;fax 
202-606-9203;  or  telephone  202-606- 
9200. 

SUPPt-EMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public,  subject  to 
space  availability.  To  make  special 
arrangements  for  physically  challenged 
persons,  contact  Judith  Russell,  Deputy 
Director,  1110  Vermont  Avenue,  NW., 
Suite  820,  Washington,  DC  20005,  e- 
mairjrussell@nclis.gov:  fax  202-606- 
9203;  or  telephone  202-606-9200. 

Dated:  March  28,  2002. 
Robert  S.  Willard, 

NCLIS  Executive  Director. 

(FR  Doc.  02-8030  Filed  3-29-02;  10:29  am] 

BILUNO  COOe  7527-l$-P 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Christopher  L.  Helms,  Executive 
Director,  110  South  Church  Avenue. 
Suite  3350.  Tucson,  AZ  85701,  (520) 
760-5529. 

Dated:  March  28,  2002. 
Christopher  L.  Helms, 
Executive  Director,  Morris  K.  Udall 
Scholarship  and  Exceller\ce  in  National 
Environmental  Policy  Foundation,  and 
Federal  Register  Liaison  Officer. 
IFR  Doc.  02-8107  Filed  3-39-02;  3:53  pm] 
BILUNO  cooc  aaao-FN-M 


MORRIS  K.  UDALL  SCHOLARSHIP 
AND  EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POLICY 
FOUNDATION 

Sunshine  Act  Meeting 

TWE  AND  date:  9  a.m.  to  12  p.m.,  Friday, 
April  12.  2002. 

PLACE:  The  offices  of  the  Morris  K. 
Udall  Scholarship  and  Excellence  in 
National  Environment  Policy 
Foimdation,  110  South  Church  Avenue, 
Suite  3350,  Tucson,  AZ  85701. 
STATUS:  This  meeting  will  be  open  to  the 
public,  unless  it  is  necessary  for  the 
Board  to  consider  items  in  executive 
session. 

MATTERS  TO  BE  CONSIDERED:  (1)  A  report 
on  the  U.S.  Institute  for  Environmental 
Conflict  Resolution;  (2)  a  report  from  the 
Udall  Center  for  Studies  in  Public 
Policy:  (3)  a  report  on  the  Native 
Nations  Institute;  (4)  Program  Reports; 

(5)  a  report  on  the  Udall  Archives;  and 

(6)  a  report  from  the  Management 
Committee. 

PORTIONS  OPEN  TO  THE  PUBLIC:  All 
sessions  with  the  exception  of  the 
session  listed  below. 
PORTIONS  CLOSED  TO  THE  PUBLIC: 
Executive  session. 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Privacy  Act  of  1974  Republication  of 
Systems  of  Records  Notices 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Republication  of  systems  of 
records  notices. 


summary:  The  National  Archives  and 
Records  Administration  (NARA)  has 
reviewed  and  revised  all  of  its  Privacy 
Act  Systems  of  Records  notices.  NARA 
is  republishing  a  total  of  33  systems. 
Eleven  of  the  systems  include  proposed 
revisions  that  require  an  advance  period 
for  public  comment.  The  remaining  22 
systems  include  minor  corrective  and 
administrative  changes  that  do  not  meet 
the  criteria  established  by  the  Office  of 
Management  and  Budget  (OMB)  for 
either  a  new  or  altered  system  of 
records.  These  changes  are  in 
compliance  with  OMB  Circular  No.  A- 
130,  Appendix  I.  One  system  (NARA 
10-Employee  Drug  Abuse/ Alcoholism 
Files)  is  being  deleted  from  the 
inventory  of  systems  because  NARA  no 
longer  maintains  the  information. 
NARA  10  will  be  reserved  for  future 
usage. 

EFFECTIVE  DATES:  The  establishment  of 
new  systems  NARA  25,  26.  27,  28,  29, 
30.  31,  32,  33  and  34  and  the  revisions 
to  system  NARA  14  will  become 
effective  without  further  notice  on  June 
3,  2002,  unless  comments  received  on  or 
before  that  date  cause  a  contrary 
decision.  If  changes  are  made  based  on 
NARA's  review  of  comments  received,  a 
new  final  notice  will  be  published.  All 
other  revisions  included  in  this 
republication  are  complete  and  accurate 
asof  April  2,  2002. 
ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Office  of  General 


Counsel  (NGC),  Room  3110,  National 
Archives  and  Records  Administration. 
8601  Adelphi  Road.  College  Park.  MD, 
20740-6001.  They  may  be  faxed  to  301- 
713-6040.  You  may  also  comment  via 
the  Internet  to  comments®NARA.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ramona  Branch  Oliver,  Privacy  Act 
Officer,  301-713-6025,  ext.  252  (voice) 
or  301-713-6040  (fax). 
SUPPLEMENTARY  INFORMATION:  NARA  last 
published  a  comprehensive  set  of 
Privacy  Act  notices  in  the  Federal 
Register  on  May  28, 1992  (57  FR  22430). 
We  also  published  changes  to  3  system 
of  recorck  notices  on  March  10,  2000  (65 
FR  13052).  They  are  NARA  1 
(Researcher  Application  Files),  NARA  5 
(Conference,  Workshop,  and  Training 
Course  Files,  and  NARA  6  (Mailing  List 
Files).  The  notice  for  each  the  33  system 
of  records  states  the  following: 

•  Name  and  the  location  of  the  record 

system; 

•  Authority  for  and  manner  of  its 

operation; 

•  Categories  of  individuals  it  covers; 

•  Types  of  records  that  it  contains; 

•  Sources  of  information  in  these 
records; 

•  Proposed  "routine  uses"  of  each 
system  of  records;  and 

•  Business  address  of  the  NARA 
official  who  will  inform  interested 
persons  of  the  procedures  they  must 
follow  to  gain  access  to  and  correct 
records  pertaining  to  themselves. 

One  of  the  purposes  of  the  Privacy 
Act.  as  stated  in  section  2(b)(4)  of  the 
Act,  is  to  provide  certain  safeguards  for 
an  individual  against  an  invasion  of 
personal  privacy  by  requiring  Federal 
agencies  to  disseminate  any  record  of 
identifiable  personal  information  in  a 
manner  that  assures  that  such  action  is 
for  a  necessary  and  lawful  purpose,  that 
information  is  current  and  accurate  for 
its  intended  use,  and  that  adequate 
safeguards  are  provided  to  prevent 
misuse  of  such  information.  NARA 
intends  to  follow  these  principles  in 
transferring  information  to  another 
agency  or  individual  as  a  "routine  use", 
including  assurance  that  the 
information  is  relevant  for  the  purposes 
for  which  it  is  transferred. 

The  table  below  identifies  the  system 
notices  that  were  previously  published 
and  that  are  being  republished  writh 
only  minor  editorial  and  administrative 
changes,  and  the  new  systems  (have  not 
been  published  previously). 


Previousiy  published  systems 


NARA  1,  2.  3.  4.  5,  6,  7.  8,  9,  11,  12,  13,  15,  16,  17,  18,  19.  20,  21.  22,  23  and  24 
(minor  editonal  and  administrative  changes  made) . 


New  systems  (not  previously  published) 


NARA  26,  27,  29,  30,  31 ,  32,  33  and  34. 
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Previously  published  systems 


New  systems  (not  previously  published) 


NARA  10  (RESERVED)  (This  system  was  previously  published  as  the  system  cov- 
ering drug  abuse/alcoholism.  It  is  now  reserved.)  . 

NARA  14  (This  system,  entitled  the  Payroll  Time  and  Attendance  Reporting  System, 
is  changing  from  a  paper  biased  system  to  an  electronic  system.) . 


NARA  25  (information  was  previously  covered  in  tfie  ex- 
isting system,  NARA  2). 

NARA  28  (information  was  previously  covered  in  the  ex- 
isting system,  NARA  18). 


Dated:  March  22,  2002. 
lohn  W.  Carlin, 
Archivist  of  the  United  States. 

Accordingly,  we  are  republishing  the 
systems  of  records  notices  in  their 
entirety  as  follows: 

NARA  1 

SYSTEM  NAME: 

Researcher  Application  Files. 

SYSTEM  location: 

Researcher  application  files  are 
maintained  in  the  following  locations  in 
the  Washington,  DC,  area  and  other 
geographical  regions.  The  addresses  for 
these  locations  are  listed  in  Appendix  B 
following  the  NARA  Notices: 

(1)  Customer  Services  Division 
(Washington,  DC,  area); 

(2)  Presidential  libraries  and  projects; 
and 

(3)  Regional  records  services  facilities. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  persons  who  apply  to  use 
original  records  for  research  in  NARA 
facilities  in  the  Washington,  DC,  area, 
the  Presidential  libraries,  and  the 
regional  records  services  facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Researcher  application  files  may 
include:  researcher  applications;  related 
correspondence;  and  electronic  records. 
These  files  may  contain  the  following 
information  about  an  individual:  Name, 
address,  telephone  number,  proposed 
research  topic(s),  occupation,  name  and 
address  of  employer/institutional 
affiliation,  educational  level  and  major 
field,  expected  result(s)  of  research, 
photo,  researcher  card  number,  type  of 
records  used,  and  other  information 
furnished  by  the  individual.  Electronic 
systems  may  also  contain  additional 
information  related  to  the  application 
process. 

AUTHORrnr  for  maintenance  of  the  system: 

44  U.S.C.  2108,  2111  note,  and 
2203(f)(1). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  researcher 
application  files  on  individuals  to: 
Register  persons  who  apply  to  use 


original  records  for  research  at  a  NARA 
facility;  record  initial  research  interests 
of  researchers;  determine  which  records 
researchers  may  want  to  use;  contact 
researchers  if  additional  information  of 
research  interest  is  found  or  if  problems 
with  the  requested  records  are 
discovered;  and  prepare  mailing  lists  for 
sending  notices  of  events  and  programs 
of  interest  to  researchers,  including  the 
fundraising  and  related  activities  of  the 
National  Archives  Foundation  (unless 
individuals  elect  that  their  application 
information  not  be  used  for  this 
purpose).  The  electronic  databases  serve 
as  finding  aids  to  the  applications. 
Information  in  the  system  is  also  used 
by  NARA  staff  to  compile  statistical  and 
other  aggregate  reports  regarding 
researcher  use  of  records.  The  routine 
use  statements  A.  C.  E.  F,  and  G, 
described  in  Appendix  A  following  the 
NARA  Notices,  also  apply  to  this  system 
of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

retrievability: 

Information  in  the  records  may  be 
retrieved  by  the  name  of  the  individual 
or  by  researcher  card  number. 

SAFEGUARDS: 

During  normal  hours  of  operation, 
paper  records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
of  NARA.  Electronic  records  are 
accessible  via  passwords  from  terminals 
located  in  attended  offices.  After  hours, 
buildings  have  security  guards  and/or 
doors  are  secured  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 

RETENTION  AND  DISPOSAL: 

Researcher  application  files  are 
temporary  records  and  are  destroyed  in 
accordance  with  the  disposition 
instructions  in  the  NARA  records 
schedule  contained  in  FILES  203,  the 
NARA  Files  Maintenance  and  Records 
Disposition  Manual.  Individuals  may 
request  a  copy  of  the  disposition 
instructions  from  the  NARA  Privacy  Act 
Officer. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  researchers  who  apply  to  use 
records  and  Nixon  Presidential 
materials  in  the  Washington,  DC,  area, 
the  system  manager  for  researcher 
application  files  is  the  Assistant 
Archivist  for  Records  Services — 
Washington,  DC  (NW).  For  researchers 
who  apply  to  use  accessioned  records. 
Presidential  records,  and  donated 
historical  materials  in  the  Presidential 
libraries  and  the  regional  records 
services  facilities,  the  system  managers 
of  researcher  application  files  are  the 
directors  of  the  individual  libraries  and 
regional  records  services  facilities.  The 
addresses  for  these  locations  are  listed 
in  Appendix  B  following  the  NARA 
Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer,  whose 
address  is  listed  in  Appendix  B  after  the 
NARA  Notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  researcher  application 
files  is  obtained  from  researchers  and 
from  NARA  employees  who  maintain 
the  files. 

NARA  2 

SYSTEM  NAME: 

Reference  Request  Files. 

SYSTEM  location: 

Reference  request  files  are  maintained 
in  the  following  locations  in  the 
Washington,  DC,  area  and  other 
geographical  regions.  The  addresses  for 
these  locations  are  listed  in  Appendix  B 
following  the  NARA  Notices: 

(1)  Office  of  Records  Services — 
Washington,  DC; 

(2)  National  Historical  Publications 
and  Records  Commission; 
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(3)  Presidential  libraries,  projects,  and 
staffs;  and 

(4)  Regional  records  services  facilities. 

CATEOOniES  Of  IN0IV10UALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  persons  who  request 
information  from  or  access  to 
accessioned,  inactive,  congressional. 
Presidential  records.  Presidential 
materials,  and/or  donated  historical 
materials  in  the  custody  of 
organizational  units  located  in  the 
Washington.  DC.  area;  Presidential 
libraries,  projects,  and  staffs;  and 
regional  records  services  facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reference  request  files  may  include: 
Reference  service  slips;  reference 
service  databases;  correspondence 
control  registers  and  databases;  and 
correspondence,  including 
administrative  forms  used  for  routine 
inquiries  and  replies,  between  NARA 
staff  and  researchers.  These  files  may 
contain  some  or  all  of  the  following 
information  about  ari  individual:  Name, 
address,  telephone  number,  position 
title,  name  of  employer/institutional 
affiliation,  educational  background, 
research  topic(s).  field(s)  of  interest, 
identification  of  requested  records, 
credit  card  or  purchase  order 
information,  and  other  information 
furnished  by  the  researcher. 

AUTHORITY  FOR  MAIHTEMANCE  OF  THE  SYSTEM: 
44  U.S.C.  2108.  2111  note.  2203(f)(2). 
and  2907. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  reference  request 
files  on  individuals  to:  Maintain  control 
of  records  being  used  in  a  research 
room;  establish  researcher 
accountability  for  records;  prepare 
replies  to  researchers'  reference 
questions;  record  the  status  of 
researchers'  requests  and  NARA  replies 
to  those  requests;  enable  future  contact 
with  researchers,  if  necessary;  and 
^cilitate  the  preparation  of  statistical 
and  other  aggregate  reports  on 
researcher  use  of  records.  The  routine 
use  statements  A.  C.  E.  F,  and  G. 
described  in  Appendix  A  following  the 
NARA  Notices,  also  apply  to  this  system 
of  records. 

POUCIES  AND  PRACTICES  FOR  STOR»<G, 
RETRIEVING,  ACCESSING,  RETAMMG,  AND 
DSPOSaiG  OF  RECORDS  W  THE  8VSTBI: 

STORAGE: 

Paper  apd  electronic  records. 


retrievabiuty: 

Information  in  reference  request  files 
may  be  retrieved  by:  The  name  of  the 
individual;  the  Record  Group  number; 
or  the  name,  social  security  number,  or 
military  service  number  of  the  former 
civilian  employee/veteran  whose  record 
was  the  subject  of  the  request  at  the 
National  Personnel  Records  Center. 

SAFEGUARDS: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 
to  authorized  NARA  personnel. 
Electronic  records  are  accessible  via 
passwords  from  terminals  located  in 
attended  offices.  After  business  hoiu«. 
buildings  have  security  guards  and/or 
secured  doors,  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 

RETENTION  AND  disposal: 

Reference  request  files  are  temporary 
records  and  are  destroyed  in  accordance 
with  the  disposition  instructions  in  the 
NARA  records  schedule  contained  in 
FILES  203,  the  NARA  Files 
Maintenance  and  Records  Disposition 
Manual,  hidividuals  may  request  a  copy 
of  the  disposition  instructions  from  the 
NARA  Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  reference  request  files  located  in 
organizational  units  in  the  Office  of 
Records  Services— Washington,  DC.  the 
system  manager  is  the  Assistant 
Archivist  for  Records  Services — 
Washington,  DC.  For  reference  request 
files  located  in  the  National  Historical 
Publications  and  Records  Commission 
(NHPRC).  the  system  manager  is  the 
Executive  Director.  NHPRC.  For 
reference  request  files  located  in  the 
following  locations,  the  system  manager 
is  the  director  of  the  individual 
Presidential  libraries,  projects,  and 
staffs;  and  regional  records  services 
facilities.  The  addresses  for  these 
locations  are  listed  in  Appendix  B 
following  the  NARA  Notices. 

notification  procedure: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
given  in  Appendix  B. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  in 
Appendix  B. 

CONTESTWG  record  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 


determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

hiformation  in  reference  request  files 
is  obtained  from  researchers  and  from 
NARA  employees  who  maintain  the 
files. 

NARA  3 

SYSTEM  NAME: 

Donors  of  Historical  Materials  Files 

SYSTEM  LOCATION: 

Donors  of  historical  materials  files  are 
maintained  in  the  following  locations  in 
the  Washington.  DC.  area  and  other 
geographical  regions.  The  addresses  for 
these  locations  are  listed  in  Appendix  B 
following  the  NARA  Notices: 

(1)  Office  of  Records  Services- 
Washington.  DC,  organizational  imits; 

(2)  Office  of  Presidential  Libraries; 

(3)  Presidential  libraries,  projects,  and 

staffs;  and 

(4)  Regional  records  services  facilities. 

categories  of  individuals  covered  by  the 
system: 

Individuals  covered  by  this  system 
include  donors  and  potential  donors  of 
historical  materials  and  oral  history 
interviews  to  the  Office  of  Records 
Services— Washington.  DC;  Presidential 
libraries,  projects,  and  staffs;  and 
regional  records  services  facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Categories  of  records  in  this  system 
may  include  correspondence,  deeds  of 
gift,  deposit  agreements,  accession  files, 
accession  cards,  accession  logs, 
inventories  of  museum  objects,  and  oral 
history  use  agreements,  all  of  which  are 
related  to  the  solicitation  and 
preservation  of  donations  and  oral 
history  interviews.  These  files  may 
contain  the  following  information  about 
an  individual:  Name,  address,  telephone 
number,  occupation,  and  other 
biographical  data  as  it  relates  to  the 
solicitation  and  donation  of  historical 
materials  and  oral  history  interviews. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2111  and  2112. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  donors  of  historical 
materials  files  on  individuals  to:  Record 
deeds  of  gift  and  oral  history  use 
agreements;  administer  the  solicitation 
of.  accessioning  of,  and  access  to 
historical  materials;  maintain  control 
over  the  accessions  program;  and 
facilitate  future  solicitations  of  gifts. 

NARA  may  disclose  these  records  to 
other  Federal  agencies  and  former 
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presidents  and  their  agents  as  NARA 
administers  the  access  provisions  of  a 
deed  of  gift.  The  routine  use  statements 
A,  F.  and  G,  described  in  Appendix  A 
following  the  NARA  Notices,  also  apply 
to  this  system  of  records. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
d6p0sing  of  records  in  the  system: 

storage: 
Paper  and  electronic  records. 

retrievabiuty: 

Information  in  donors  of  historical 
materials  files  may  be  retrieved  by  the 
name  of  the  individual  or  by  the 
accession  number  assigned  to  the 
donation. 

SAFEGUARDS: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 
to  authorized  NARA  persormel. 
Electronic  records  are  accessible  via 
passwords  from  terminals  located  in 
attended  offices.  After  business  hours, 
buildings  have  security  guards  and/or 
secured  doors,  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 

RETENTION  AND  DISPOSAL: 

Donors  of  historical  materials  files  are 
permanent  records  and  are  transferred 
to  the  National  Archives  of  the  United 
States  in  accordance  with  the 
disposition  instructions  in  the  NARA 
records  schedule  contained  in  Files  203, 
the  NARA  Files  Maintenance  and 
Records  Disposition  Manual. 
Individuals  may  request  a  copy  of  the 
disposition  instructions  from  Uie  NARA 
Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  donors  of  historical  materials  files 
located  in  organizational  units  in  the 
Office  of  Records  Services — 
Washington,  DC,  the  system  manager  is 
the  Assistant  Archivist  for  Records 
Services— Washington,  DC  (NW).  For 
donors  of  historical  materials  files 
located  in  the  Office  of  Presidential 
Libraries,  the  system  manager  is  the 
Assistant  Archivist  for  Presidential 
Libraries  (NL).  For  donors  of  historical 
materials  files  located  in  Presidential 
libraries,  projects,  and  staffs,  and  the 
regional  records  services  facilities,  the 
system  manager  is  the  director  of  the 
individual  Presidential  library,  project. 
or  staff,  or  regional  records  services 
facility.  The  addresses  for  these 
locations  are  listed  in  Appendix  B 
following  the  NARA  Notices. 

NOTIFICATION  PROCEDURE: 

[  Individuals  interested  in  inquiring 
about  their  records  should  submit  their 


request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  in 
Appendix  B. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  above.  _ 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  donors  of  historical 
materials  files  may  be  obtained  from: 
Donors;  potential  donors;  NARA 
employees  who  maintain  the  files  and 
handle  solicitations  and  donations  of 
historical  materials  and  oral  history 
interviews;  associates  and  family 
members  of  donors;  associates  of  former 
presidents;  and  published  sources. 

NARA  4 

SYSTEM  NAME: 

Committee  and  Foundation  Member 
Files 

SYSTEM  location: 

Committee  member  files  may  be 
maintained  in  NARA  organizational 
units  that  provide  administrative 
support  to  or  oversight  of  internal  and 
inter-agency  committees  and  external 
standards-setting  and  professional 
organizations.  Committee  member  files 
may  also  be  located  in  organizational 
units  that  provide  administrative 
support  to  NARA's  Federal  advisory 
committees.  Foundation  member  files 
for  the  National  Archives  Foimdation 
are  maintained  in  the  Development 
Office  in  the  Washington,  DC,  area. 
Foundation  member  files  for  the  private 
foimdations  that  support  the 
Presidential  libraries  may  be  located  at 
individual  Presidential  libraries  and 
projects.  The  addresses  are  listed  in 
Appendix  B  following  the  NARA 
Notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  NARA  employees  who  serve  on 
committees  and  current  and  prospective 
members  of  NARA's  Federal  advisory 
committees,  the  National  Archives 
Foundation,  and  foundations  associated 
with  the  Presidential  libraries. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Committee  and  foundation  member 
files  may  include  correspondence, 
resumes,  biographical  statements, 
mailing  lists,  and  travel  documents. 


These  files  may  contain  the  following 
information  about  an  individual:  Name, 
address,  telephone  number,  NARA 
correspondence  symbol,  educational 
backgroimd.  employment  history,  list  of 
professional  accomplishments  and 
awards,  titles'of  publications,  and  other 
information  furnished  by  the  individual. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2104. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  committee  member 
files  to:  Review  professional 
qualifications  of  prospective  committee 
members;  document  committee 
members'  travel  activities  related  to 
committee  business;  record  the 
participation  of  committee  members  in 
committee  activities;  and  contact 
members  about  future  meetings  and 
events.  NARA  maintains  foimdation 
member  files  in  order  to  contact 
members  about  meetings,  conferences, 
and  special  events. 

The  routine  use  statements  A,  F,  and 
G,  described  in  Appendix  A  following 
the  NARA  Notices,  also  apply  to  this 
system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRIEVABIUTY:  ' 

Information  in  committee  and 
foundation  member  files  may  be 
retrieved  by  the  name  of  the  individual 
or  by  the  name  of  the  committee  or 
foundation. 

SAFEGUARDS: 

Diuing  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 
to  authorized  NARA  persormel. 
Electronic  records  are  accessible  via 
passwords  from  terminals  located  in 
attended  offices.  After  business  hours, 
buildings  have  secimty  guards  and/or 
secured  doors,  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 

RETENTION  AND  DISPOSAL: 

Committee  and  foundation  member 
files  are  temporary  records  and  are 
destroyed  in  accordance  with  the 
disposition  instructions  in  the  NARA 
records  schedule  contained  in  FILES 
203,  the  NARA  Files  Maintenance  and 
Records  Disposition  Manual. 
Individuals  may  request  a  copy  of  the 
disposition  instructions  irom  the  NARA 
Privacy  Act  Officer. 
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SYSTEM  MANAOEn(S)  ANO  AOOROSC 

For  committee  member  files  the 
system  manager  is  the  Director  of  the 
Policy  and  Communications  Staff.  For 
working  group  member  files,  the  system 
manager  is  the  Assistant  Archivist  for 
Records  Services— Washington,  DC 
(NW).  For  the  Foundation  of  the 
National  Archives  member  files,  the 
system  manager  is  the  Director  of  the 
Development  Staff.  For  foundation 
member  files  located  in  the  Presidential 
Ubraries  and  projects,  the  system 
manager  is  the  director  of  the  individual 
Presidential  library  or  project.  The 
addresses  for  these  locations  are  listed 
in  Appendix  B  following  the  NARA 
Notices. 

NOTVICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer,  whose 
address  is  listed  in  Appendix  B 
following  the  NARA  Notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  in 
Appendix  B. 

coNTEsrmo  record  procedures: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  committee,  working 
group,  and  foundation  member  files  is 
obtained  from  NARA  employees, 
current  and  prospective  members  of 
Federal  advisory  committees,  working 
groups,  fotmdations,  and  references 
furnished  by  such  persons. 

NARA  5 

SYSTEM  HAME: 

Conference,  Workshop,  and  Training 
Course  Files 

SYSTEM  location: 

Conference,  workshop,  and  training 
course  files  may  be  maintained  in  the 
following  locations  in  the  Washington, 
DC,  area  and  other  geographical  regions. 
The  addresses  for  these  locations  are 
listed  in  Appendix  B  following  the 
NARA  Notices:  (1)  Office  of  Records 
Services— Washington.  DC;  (2)  Office  of 
Human  Resources  and  Information 
Services;  (3)  Presidential  libraries  and 
projects;  and  (4)  Regional  records 
services  facilities. 


CATEGORCS  OF  INDtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  attendees  and  speakers  at 
NARA-sponsored  conferences. 
workshops,  and  training  courses. 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

Conference,  workshop,  and  training 
course  files  maintained  on  attendees 
may  include:  Standard  Forms  182. 
Request,  Authorization,  Agreement,  and 
Certification  of  Training;  application/ 
registration  forms;  evaluations;  other 
administrative  forms;  and  copies  of 
payment  records.  Files  maintained  on 
speakers  may  include  correspondence, 
biographical  statements,  and  resumes. 
These  files  may  contain  some  or  all  of 
the  following  information  about  an 
individual:  name,  home  address, 
business  address,  home  telephone 
number,  business  telephone  number, 
social  security  number,  birthdate. 
position  title,  name  of  employer/ 
organization,  employment  history, 
professional  awards,  areas  of  expertise, 
research  interests,  reason(s)  for 
attendance,  titles  of  publications,  and 
other  information  furnished  by  the 
attendee  or  speaker. 

AUTHORITY  FOR  MAIMTENAMCE  OF  THE  SYSTEM: 
44  U.S.C.  2104,  2109,  and  2904. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  files  on  attendees 
and  speakers  to:  Register  attendees  for 
conferences,  workshops,  training 
courses,  and  other  events;  contact 
attendees  for  follow-up  discussions; 
plan,  publicize,  and  dociunent  interest 
in  current  and  future  NARA-sponsored 
conferences,  workshops,  training 
courses,  and  special  events;  and  prepare 
mailing  lists  in  order  to  disseminate 
information  on  future  events  and 
publications  of  related  interest. 
Information  in  the  records  is  also  used 
to  prepare  statistical  and  other  reports 
on  conferences,  workshops,  training 
courses,  and  other  events  sponsored  by 
NARA. 

NARA  may  disclose  information  on 
individuals  in  the  files  to  outside 
organizations  that  co-sponsor 
conferences,  workshops,  training 
courses,  and  other  events  for  purposes 
of  administering  the  course  or  event. 
NARA  may  disclose  information  on  an 
individual  to  the  organization  or  agency 
that  funded  the  individual's  attendance. 
The  routine  use  statement  F,  described 
in  Appendix  A  following  the  NARA 
Notices,  also  applies  to  this  system  of 
records. 


POUCliES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

retrcvabuty: 

Information  in  paper  records  may  be 
retrieved  by  either  the  title  or  the  date 
of  the  conference,  workshop,  training 
course,  or  event  and  thereunder  by  the 
name  of  the  individual.  Information  in 
electronic  records  may  be  retrieved  by 
the  name  of  the  individual. 

SAFEGUARDS: 

Diiring  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 
to  authorized  NARA  personnel. 
Electronic  records  are  accessible  via 
passwords  from  terminals  located  in 
attended  offices.  After  business  hours, 
buildings  have  security  guards  and/or 
secured  doors,  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 

RETENTION  AND  DISPOSAL: 

Conference,  workshop,  and  training 
course  files  are  temporary  records  and 
are  destroyed  in  accordance  with  the 
disposition  instructions  in  the  NARA 
records  schedule  contained  in  FILES         ^ 
203,  the  NARA  Files  Maintenance  and 
Records  Disposition  Manual. 
Individuals  may  request  a  copy  of  the 
disposition  instructions  frtjm  the  NARA 
Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  conference,  workshop,  and 
training  course  files  located  in  the 
Office  of  Records  Services — 
Washington,  DC,  the  system  manager  is 
the  Assistant  Archivist  for  Records 
Services— Washington,  DC  (NW).  For 
files  located  in  the  Office  of  Human 
Resources  and  Information  Services,  the 
system  manager  is  the  Assistant 
Archivist  for  Human  Resources  and 
Information  Services  (NH).  For  files  in 
the  following  locations,  the  system 
manager  is  the  director  of  the 
individual:  Presidential  library  and 
project;  Federal  Records  Centers;  and 
regional  archives.  The  addresses  are 
listed  in  Appendix  B  following  the 
NARA  Notices. 

NonncATiON  procedure: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer,  whose 
address  is  listed  in  Appendix  B 
following  the  NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
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Act  Officer  at  the  address  given  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the  • 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  the  files  may  be 
obtained  bom  speakers,  attendees,  and 
potential  speakers  and  attendees  at 
NARA-sponsored  conferences, 
workshops,  and  training  courses,  and 
from  references  provided  by  those 
individuals. 

NARA  6 

SYSTEM  NAME: 

Mailing  List  Files. 

SYSTEM  LOCATION: 

Mailing  lists  may  be  maintained  in 
the  following  NARA  locations.  The 
addresses  for  these  locations  are  listed 
in  Appendix  B  following  the  NARA 
Notices: 

(1)  Congressional  and  Public  Affairs 
Staff  (NCON); 

(2)  National  Historical  Publications 
and  Records  Commission  (NHPRC); 

(3)  Office  of  Records  Services  " 
Washington.  DC; 

(4)  Staff  Development  Services 
Branch; 

(5)  Acquisitions  Services  Division;     . 

(6)  Presidential  libraries  and  projects; 

(7)  Regional  records  services  facilities; 

(8)  NARA  Development  Staff  (NDEV); 
and 

(9)  Policy  and  Communications  Staff 
(NPOL). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
may  include:  Members  of  the  media; 
members  of  Congress;  members  of  the 
National  Historical  Publications  and 
Records  Commission;  members  of  the 
Foundation  for  the  National  Archives; 
local,  political,  and  other  dignitaries; 
researchers  and  records  managers; 
historians,  archivists,  librarians, 
documentary  editors,  and  other 
professionals  in  related  fields; 
educators;  authors;  subscribers  to  free 
and  fee  publications  and  newsletters; 
buyers  of  NARA  products;  vendors;  and 
other  persons  with  an  interest  in 
National  Archives  programs,  exhibits, 
conferences,  training  courses,  and  other 
events. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

In  addition  to  names  and  addresses, 
mailing  lists  may  include  any  of  the 
following  information  about  an 


individual:  Home/business  telephone 
niunber,  position  title;  name  of 
employer,  organization,  and/or 
institutional  affiliation;  and 
subscription  expiration  date. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2104.  2307  and  2904(c).    . 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  mailing  lists  to 
generate  address  labels  to:  Disseminate 
mailings  of  NARA  publications, 
newsletters,  press  releases,  and 
announcements  of  meetings, 
conferences,  workshops,  training 
courses,  public  and  educational 
programs,  special  events,  and 
procurements;  send  invitations  for 
exhibit  openings,  lectures,  and  other 
special  events;  and  send  customers 
updated  information  about  NARA 
holdings  and  about  methods  of 
requesting  copies  of  accessioned  and 
non-current  records. 

The  routine  use  statement  F, 
described  in  Appendix  A  following  the 
NARA  Notices,  also  applies  to  this 
system  of  records. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  records  from  which  paper 
records  may  be  printed. 

retrievability: 

Information  about  individuals 
maintained  in  mailing  lists  may  be 
retrieved  by:  The  name  of  the 
individual;  the  name  of  an  employer  or 
institutional/organizational  affiliation; 
the  category  of  individuals/ 
organizations  on  mailing  lists;  the  city 
or  zip  code. 

SAFEGUARDS: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 
to  authorized  NARA  persoimel. 
Electronic  records  are  accessible  via 
passwords  from  terminals  located  in 
attended  offices.  After  business  hours, 
buildings  have  security  gueirds  and/or 
secured  doors,  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 

RETENTION  AND  DISPOSAL: 

Mailing  lists  are  periodically  updated 
and  purged  of  outdated  information. 
NARA  organizational  imits  retain 
mailing  lists  for  as  long  as  the  lists  are 
needed  for  the  purposes  previously 
cited. 


SYSTEM  MANAGER(8)  AND  ADDRESS: 

For  mailing  lists  maintained  in  the 
previously  cited  locations  (1)  through 
(9),  the  system  managers  are: 

(1)  Director,  NCON; 

(2)  Executive  Director.  NHPRC; 

(3)  Assistant  Archivist  for  Records 
Services — Washington,  DC; 

(4)  Assistant  Archivist  for  Human        , 
Resources  and  Information  Services; 

(5)  Assistant  Archivist  for 
Adnunistrative  Services; 

(6)  Directors  of  the  individual 
Presidential  libraries; 

(7)  Directors  of  the  individual  regional 
records  services  facilities; 

(8)  Dfrector,  NDEV;  and 

(9)  Director.  NPOL. 

The  addresses  are  listed  in  Appendix 
B  following  the  NARA  Notices. 

NOTIFICATKm  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  NARA 
Privacy  Act  Officer,  whose  address  is 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  mailing  lists  is 
obtained  from  individuals  whose  names 
are  recorded  on  mailing  lists  for  the 
purposes  previously  cited  or  from 
NARA  employees  who  maintain  the 
lists. 

NARA  7 

SYSTEM  NAME: 

Freedom  of  Information  Act  (FOIA) 
Request  Files  and  Mandatory  Review  of 
Classified  Documents  Request  Files 

SYSTEM  LOCATION: 

FOIA  and  mandatory  review  request 
files  are  maintained  in  the  following 
locations.  The  addresses  for  these 
locations  are  listed  in  Appendix  B 
following  the  NARA  Notices. 

(1)  Office  of  the  Federal  Register; 

(2)  Office  of  the  Inspector  General; 

(3)  Office  of  General  Counsel; 

(4)  Office  of  Records  Services — 
Washington,  DC; 

(5)  Regional  records  services  facilities; 
and 

(6)  Presidential  libraries,  projects,  and 
staffs. 
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CATEOORtES  OF  INOIVIOUALS  COVEReO  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  persons  who  cite  FOIA  to 
request  access  to  records  and  persons 
who  request  the  mandatory  review  of 
seciuity-classified  materials  under 
Executive  Order  12958  or  predecessor 
orders. 

CATEQOmES  OF  RECORDS  IN  THE  SYSTEM: 

Files  for  requests  made  under  FOIA 
and  the  mandatory  review  provisions  of 
Executive  Order  12958  (or  predecessor 
orders)  may  include:  Correspondence 
control  registers,  logs,  and  databases; 
requests  for  access  or  mandatory  review, 
appeal  letters  from  requestors,  NARA 
replies  to  original  requests  and  appeals, 
and  supporting  documents;  Certificate 
of  Citizenship;  and  other  administrative 
forms  used  in  the  process.  These  files 
may  also  contain  information  or 
determinations  furnished  by  and 
correspondence  with  other  Federal 
agencies.  FOIA  and  mandatory  review 
request  files  may  contain  some  or  all  of 
the  following  information  about  an 
individual:  name,  address,  telephone 
number,  position  title,  name  of 
employer/institutional  affiliation, 
marital  status,  birthplace,  birthdate. 
citizenship,  research  interests,  other 
information  provided  by  the  requestor, 
and  copies  of  documents  furnished  to 
the  requestor. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  12958,  April  17, 
1995,  its  predecessor  orders  governing 
access  to  classified  information,  and  5 
U.S.C.  552,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  FOIA  and 
mandatory  review  request  files  on 
individuals  to  record:  Requests  for 
records  under  FOIA,  requests  for  access 
to  security-classified  materials  under 
the  mandatory  review  provisions  of 
Executive  Order  12958  and  predecessor 
orders,  and  appeals  of  denials  of  access; 
actions  taken  on  requests  and  appeals; 
and  the  status  of  requests  and  appeals 
in  logs  and  databases.  The  records  are 
also  used  to  facilitate  the  preparation  of 
statistical  and  other  reports  regarding 
use  of  FOIA  and  the  mandatory  review 
provisions  of  Executive  Order  12958. 

NARA  may  disclose  information  in 
request  files  to  agencies  that  have  an 
equity  in  the  requested  records  in  order 
for  those  agencies  to  review  records  for 
possible  declassification  and  release. 
The  routine  use  statements  A,  E,  F.  and 
G.  described  in  Appendix  A  following 
the  NARA  Notices,  also  apply  to  this 
system  of  records. 


POLICIES  AND  PRACTICES  FOR  STORVMS, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRIEVABajTY: 

Information  in  FOIA  and  mandatory 
review  request  files  may  be  retrieved  by 
one  or  more  of  the  following  data 
elements:  The  name  of  the  individual; 
an  alphanumeric  case  file  nixmber;  a 
project  nxunber  assigned  to  the  request; 
the  Record  Group  number;  the  typie  of 
request  (FOIA  or  mandatory  review);  or 
the  name,  social  security  number,  or 
military  service  number  of  the  former 
civilian  employee/veteran  whose  record 
was  the  subject  of  the  request  at  the 
National  Personnel  Records  Center. 

SAFEGUARDS: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 
to  authorized  NARA  personnel. 
Electronic  records  are  accessible  via 
passwords  from  terminals  located  in 
attended  offices.  After  business  hours, 
buildings  have  security  guards  and/ or 
secured  doors,  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 

RETENTION  AND  D6POSAL: 

Files  for  requests  made  under  FOIA 
and  the  mandatory  review  provisions  of 
Executive  Order  12958  and  predecessor 
orders  are  temporary  records  and  are 
destroyed  in  accordance  with  the 
disposition  instructions  in  the  NARA 
records  schedule  contained  in  FILES 
203.  the  NARA  Files  Maintenance  and 
Records  Disposition  Manual. 
Individuals  may  request  a  copy  of  the 
disposition  instructions  from  the  NARA 
Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  FOIA  request  files  and  mandatory 
review  request  files,  the  system 
managers  are  below. 

(1)  For  FOIA  requests  related  to  the 
Office  of  Federal  Register,  the  system 
manager  is  the  Director  of  the  Federal 
Register. 

(2)  For  FOIA  request  files  related  to 
records  held  by  the  Office  of  the 
Inspector  General,  the  system  manager 
is  the  Inspector  General,  Office  of  the 
Inspector  General. 

(3)  For  FOIA  requests  for  NARA's 
operational  records,  the  system  manager 
is  the  General  Counsel,  Office  of  General 
Counsel. 

(4)  For  FOIA  and  mandatory  review 
request  files  located  in  organization 
units  within  the  Office  of  Records 
Services— Washington.  DC,  the  system 
manager  is  the  Assistant  Archivist  for 


the  Office  of  Records  Services- 
Washington.  DC. 

(5)  For  FOIA  request  files  and 
mandatory  review  request  files 
maintained  in  regional  record  services 
facilities,  the  system  manager  is  the 
director  for  the  individual  regional 
facility. 

(6)  For  FOIA  request  files  for  Nixon 
Presidential  Materials  the  system 
manager  is  the  Assistant  Archivist  for 
Presidential  Libraries.  For  all  other 
Presidential  libraries,  projects,  and 
staffs,  the  director  of  the  library,  project, 
ot  staff  is  the  system  manager.  The 
addresses  for  these  locations  are  Usted 
in  Appendix  B  following  the  NARA 
Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  NARA 
Privacy  Act  Officer,  whose  address  is 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  Part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  FOIA  and  mandatory 
review  request  files  is  obtained  from 
persons  who  cite  FOIA  to  request  access 
to  records,  researchers  who  request 
mandatory  review  of  security-classified 
records,  NARA  employees  who 
maintain  the  files  and  handle  FOIA  and 
mandatory  review  requests  and  appeals, 
and  other  agencies  that  have  reviewed 
the  requested  records. 

NARA  8 

SYSTEM  NAME: 

Restricted  and  Classified  Records 
Access  Authorization  Files. 

SYSTEM  LOCATION: 

Restricted  and  classified  records 
access  authorization  files  are 
maintained  in  the  following  locations. 
The  addresses  are  listed  in  Appendix  B 
following  the  NARA  Notices. 

(1)  Space  and  Security  Management 
Division; 

(2)  Office  of  Records  Services — 
Washington.  DC; 

(3)  Regional  records  services  facilities; 

and 

(4)  Presidential  libraries,  projects,  and 

staffs. 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THIS 
SYSTEM: 

Individuals  covered  by  the  system 
include  persons  who  request  to  use 
agency-restricted,  donor-restricted,  and 
security-classified  records  or  materials 
in  the  custody  of  organizational  luiits 
located  in  the  Washington,  DC.  area; 
regional  records  services  facilities;  and 
Presidential  libraries,  projects,  and 
staffs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Access  authorization  files  include 
applications  for  access  to  restricted  and 
classified  records,  letters  of 
authorization  bom  sponsoring  agencies, 
other  documentation  related  to  seciuity 
clearance  levels,  and  information  in  an 
electronic  database.  These  files  may 
include  some  or  all  of  the  following 
information  about  an  individual:  Name, 
address,  telephone  number,  birthdate.    , 
birthplace,  citizenship,  social  security 
number,  occupation,  name  of  employer/ 
institutional  affiliation,  security 
clearance  level,  basis  of  clearance,  name 
of  sponsoring  agency,  field(s)  of  interest, 
intention  to  publish,  type  of 
publication,  subject(s)  of  restricted  or 
classified  records  to  be  reviewed,  the 
expiration  date  for  authorization  to 
review  the  records,  and  other 
in/ormation  furnished  by  the  requestor. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2108  and  2204. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  restricted  and 
classified  records  access  authorization 
files  on  individuals  to:  Maintain  a 
record  of  requests  for  access  to  restricted 
and  classified  records;  authorize  and 
control  access  to  restricted  and 
classffied  records  and  materials;  and 
facilitate  preparation  of  statistical  and 
other  reports. 

1  NARA  may  disclose  information  in 
these  access  authorization  files  to  other 
agencies  that  have  an  equity  in  the 
restricted  or  classified  records  in  order 
for  agency  officials  to  review  access 
authorization  requests.  The  routine  use 
statements  A.  F.  and  G.  described  in 
Appendix  A  following  the  NARA 
Notices,  also  apply  to  this  system  of 
records. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

I  Paper  and  electronic  records. 

RETRIEV  ABILITY: 

Information  in  restricted  and 
classified  records  access  authorization 


files  may  be  retrieved  by  some  or  all  of 
the  following:  The  name  of  the 
individual,  the  name  of  the  sponsoring 
agency,  Record  Group  number,  or 
collection  title. 

SAFEGUARDS: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 
to  authorized  NARA  personnel. 
Electronic  records  are  accessible  via 
passwords  from  terminals  located  in 
attended  offices.  After  business  hoius, 
buildings  have  security  guards  and/or 
doors  are  secured  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 

RETENTION  AND  DISPOSAL: 

Restricted  and  classified  records 
access  authorization  files  are  temporary 
records  and  are  destroyed  in  accordance 
with  the  disposition  instructions  in  the 
NARA  records  schedule  contained  in 
FILES  203,  the  NARA  Files 
Maintenance  and  Records  Disposition 
Manual.  Individuals  may  request  a  copy 
of  the  disposition  instructions  from  the 
NARA  Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  access  authorization  files 
maintained  by  Space  and  Security 
Management  Division,  the  system 
manager  is  the  Assistant  Archivist  for 
Administrative  Services  (NA).  For 
access  authorization  files  located  in 
organizational  imits  in  the  Office  of 
Records  Services — Washington,  DC,  the 
system  manager  is  the  Assistant 
Archivist  for  Records  Services — 
Washington,  DC.  For  access 
authorization  files  located  in  the  Office 
of  Presidential  Libraries  and  the  Nixon 
Presidential  Materials  Staff,' the  system 
manager  is  the  Assistant  Archivist  for 
Presidential  Libraries.  For  access 
authorization  files  located  in  the 
following  locations,  the  system  manager 
is  the  director  of  the  individual  regional 
records  services  facilities,  and 
Presidential  libraries  and  projects.  The 
addresses  for  these  locations  are  listed 
in  Appendix  B  following  the  NARA 
Notices. 

NOTIFICATION  PROCEDMRE! 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B.     ' 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 


CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part  . 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  these  files  is  obtained 
from  persons  who  request  to  use 
restricted  and  classified  records,  NARA 
employees  who  maintain  the  files, 
employers  of  requestors,  and  sponsoring 
agency  officials. 

NARA  9 

SYSTEM  NAME: 

Authors  Files. 

SYSTEM  location: 

Authors  files  are  maintained  in  the 
Policy  and  Communications  Staff,  in  the 
Washington,  DC,  area. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 

system: 

Individuals  covered  by  this  system 
include  authors  who  have  submitted 
manuscripts  for  publication  in  Prologue: 
Quarterly  of  the  National  Archives  and 
Records  Administration  or  in  other 
NARA  publications. 

categories  of  records  in  the  system: 

Files  on  authors  may  include 
correspondence,  resumes,  biographical 
statements,  and  manuscript  copies  of 
articles.  These  records  may  contain 
some  or  all  of  the  following  information 
about  an  individual:  Name,  address, 
telephone  niunber,  educational 
backgroimd,  professional  experience 
and  awards,  research  interests,  and  titles 
of  previous  publications. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2307. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  files  on  individual 
authors  in  order  to:  Select  authors' 
manuscripts  for  publishing  in  Prologue: 
Quarterly  of  the  National  Archives  and 
Records  Administration  or  in  other 
NARA  publications;  maintain  a  record 
of  authors'  manuscripts;  and  contact 
authors  concerning  re-publication  of 
manuscripts  and  other  related  issues. 
The  routine  use  statement  F,  described 
in  Appendix  A  following  the  NARA 
Notices,  also  applies  to  this  system  of 
records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 
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RETRIEV  ability: 

Information  in  authors  files  may  be 
retrieved  by  the  issue  date  of  the 
publication  and  thereunder  by  the  name 

of  the  individual. 

SAFEGUARDS: 

During  normal  hours  of  operation, 
records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
of  NARA.  After  hours,  buildings  have 
security  guards  and/or  doors  are 
secujed,  and  all  entrances  are  monitored 
by  electronic  surveillance  equipment. 

RETENTKM  AND  DISPOSAL: 

Authors  files  are  temporary  records 
and  are  destroyed  in  accordance  with 
the  disposition  instructions  in  the 
NARA  records  schedule  contained  in 
FILES  203,  the  NARA  Files 
Maintenance  and  Records  Disposition 
Manual.  Individuals  may  request  a  copy 
of  the  disposition  instructions  from  the 
NARA  Privacy  Act  Officer. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

The  system  manager  is  the  Director  of 
the  Policy  and  Communications  Staff . 
The  address  for  this  location  is  listed  in 
Appendix  B  following  the  NARA 
Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B. 

RECORD  ACCESS  procedures: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

contesting  record  procedures: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  authors  files  is 
obtained  from  authors  or  their  agents. 

NARA  10  (RESERVED) 
NARA  11 

SYSTEM  NAME: 

Credentials  and  Passes. 

SYSTEM  location: 

Records  related  to  credentials  and 
passes  are  maintained  at  the  following 
locations  in  the  Washington,  DC,  area 
and  other  geographical  regions.  The 
addresses  are  listed  in  Appendix  B 
following  the  NARA  Notices. 

(1)  Space  and  Security  Management 
Division; 


(2)  Facilities  and  Materiel 
Management  Services  Division; 

(3)  Office  of  the  Federal  Register  (NF); 

(4)  Regional  records  services  facilities; 

(5)  Presidential  libraries  and  projects; 
and 

(6)  Washington  National  Records 
Center  (NWMW). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
may  include  NARA  employees, 
volunteers,  contractors  at  all  NARA 
facilities,  and  employees  or  contractors 
of  other  Federal  agencies  temporarily 
stationed  at  NARA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Credentials  and  passes  may  include: 
Copies  of  official  passport  records; 
copies  of  identification  badges;  and 
administrative  forms  and  information  in 
electronic  databases  used  to  generate 
NARA  identification  badges  and  access 
cards  and  to  issue  room  and  stack  area 
keys  and  parking  space  permits. 
Credentials  and  passes  may  contain 
some  or  all  of  the  following  information 
about  an  individual: 

(1)  Official  passport  records:  Copies  of 
passport  application  records  which 
include:  Name;  photograph;  name  of 
agency  (NARA);  address;  telephone 
niunber;  social  security  number; 
position  title;  grade;  birthdate;  height; 
weight;  color  of  hair  and  eyes;  passport 
number;  passport  issue  and  expiration 
dates; 

(2)  Copies  of  identification  badges 
and  administrative  forms  and 
information  in  electronic  databases 
used  to  generate  NARA  identification 
badges  and  access  cards:  Name; 
photograph;  I^RA  correspondence 
symbol;  office  telephone  nimiber;  social 
security  number;  position  title;  grade; 
name  of  agency  or  firm  (contractors 
only);  birdidate;  height;  weight;  color  of 
hair  and  eyes;  identification/access  card 
number;  card  issue  and  expiration  dates; 
building  locations,  time  zones,  and 
reasons  for  required  access;  signatures 
of  the  individual  and  authorized 
officials;  and  dates  of  signatures; 

(3)  Administrative  forms  and 
information  in  electronic  databases 
used  to  issue  room  and  stack  area  keys: 
Name;  NARA  correspondence  symbol; 
office  telephone  number;  building  room 
number/stack  area:  type  of  key  issued 
(single  door  or  stack  master);  key  tag 
number;  signatures  of  the  individual 
and  authorized  official;  and  dates  of 
signatiues:  and 

(4)  Administrative  forms  used  to 
assign  parking  spaces:  Name;  address; 
office  telephone  number;  name  of 
agency;  make,  year,  and  license  number 


of  vehicle;  signatures  of  carpool 
members;  and  dates  of  signatiues. 


AUT>K>RITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2104. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  records  on 
individuals  in  order  to  facilitate  the 
issuance  and  control  of  Government 
passports,  NARA  identification  badges, 
access  cards,  room  and  stack  area  keys, 
and  parking  space  permits.  At  the 
National  Archives  at  College  Park, 
information  in  an  electronic  database  is 
used  to  generate  single  badges  that 
identify  individuals  and  electronically 
allow  individuals  to  enter  and  exit 
secured  and  non-secured  areas  of  the 
building.  Routine  use  statements  A,  B, 
C,  D,  E,  F.  and  G,  described  in  Appendix 
A  following  the  NARA  Notices,  also 
apply  to  this  system  of  records. 

STORAGE: 

Paper  and  electronic  records. 

RETRIEVABNJTY: 

Information  in  credentials  and  passes 
may  be  retrieved  by  the  name  of  the 
individual,  identification  card  number, 
and/or  social  security  number. 

SAFEGUARDS: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 
to  authorized  NARA  personnel. 
Electronic  records  are  accessible  via 
psisswords  from  terminals  located  in 
attended  offices.  After  business  hours, 
buildings  have  seoirity  guards  and/or 
secured  doors,  and  all  entrances  are 
monitored  by  electronic  siuveillance 
equipment. 

RETENTION  AND  DISPOSAL: 

Credentials  and  passes  are  temporary 
records  and  are  destroyed  in  accordance 
with  the  disposition  instructions  in  the 
NARA  records  schedule  contained  in 
FILES  203,  the  NARA  Files 
Maintenance  and  Records  Disposition 
Manual.  Individuals  may  request  a  copy 
of  the  disposition  instructions  frtim  the 
NARA  Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  managers  for  the 
following  types  of  credentials  and 
passes  are  as  follows: 

(1)  Official  passport  records:  Assistant 
Archivist  for  Administrative  Services 
(NA); 

(2)  Records  used  for  NARA 
identification  badges  and  access  cards 
for  employees  and  volunteers  in  the 
Washington,  DC,  area,  for  badges  and 
access  cards  for  contractors  at  the 
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National  Archives  Building  and  the 
National  Archives  at  College  Park,  and 
for  key  issuance  and  parking  control  at 
the  National  Archives  Building  and  the 
National  Archives  at  College  Park: 
Assistant  Archivist  for  Administrative 
Services  (NA). 

(3)  Records  used  for  NARA 
identification  badges  and  access  cards 
for  contractors  and  for  key  issuance  and 
parking  control  at  the  Washington 
National  Records  Center:  Director, 
NWMW. 

(4)  Records  used  for  key  issuance  and 
parking  control  at  the  Office  of  the 
Federal  Register:  Director,  NF. 

(5)  Records  used  for  NARA 
identification  badges  and  access  cards 
and  for  key  issuance  and  parking 
control  at  the  National  Personnel 
Records  Center,  Presidential  libraries 
and  projects,  and  regional  records 
seivices  facilities:  Directors  of  the 
National  Personnel  Records  Center, 
Presidential  libraries  and  projects,  and 
regional  records  services  facilities. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
given  in  Appendix  B. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  foimd  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  credentials  and  passes 
is  obtained  from  individuals  being 
issued  credentials  and  passes  from 
authorized  issuing  officials. 

NARA  12 

SYSTEM  NAME: 

lEmergency  Notification  Files. 


SYSTEM  LOCATION: 

Emergency  notification  lists  are 
maintained  in  the  Space  and  Security 
Management  Services  Division  at  the 
National  Archives  at  College  Park.  Local 
emergency  notification  files  are 
maintaineid  in  all  NARA  facilities 
nationwide.  The  addresses  for  these 
locations  are  listed  in  Appendix  B 
following  the  NARA  Notices. 


CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  NARA  employees  who  have 
heen  designated  as  primary  and 
alternate  emergency  contact  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Emergency  notification  files  include 
lists  of  names  of  NARA  officials,  cover 
memoranda,  and  administrative  forms. 
These  files  may  contain  some  or  all  of 
the  following  information  about  an 
individual:  name,  correspondence 
symbol,  home  address,  business  and 
home  telephone  numbers,  position  title, 
and  emergency  assignments. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2104. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  current  directory 
information  on  designated  NARA 
employees  to  contact  outside  of 
business  hours  in  case  of  emergencies 
involving  NARA  facilities,  including 
records  storage  areas,  and  to  notify  these 
employees  of  weather  and  energy 
emergencies  that  would  result  in  the 
closing  of  Government  offices.  The 
routine  use  statement  A,  D,  and  F, 
described  in  Appendix  A  following  the 
NARA  Notices,  also  applies  to  this 
system  of  records. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRIEVABILITY: 

Information  in  emergency  notification 
files  may  be  retrieved  by  the  name  of  the 
individual  or  the  facility. 

SAFEGUARDS: 

During  business  hours,  records  are 
maintained  in  areas  accessible  only  to 
authorized  NARA  personnel  and 
contractors.  Electronic  records  are 
accessible  via  passwords  from  terminals 
located  in  attended  offices.  After 
business  hovis,  buildings  have  security 
guards  and/or  secured  doors,  and  all 
entrances  are  monitored  by  electronic 
siuveillance  equipment.  Authorized 
individuals  may  maintain  copies  in 
additional  locations. 

RETENTION  AND  DISPOSAL: 

Emergency  notification  files  are 
temporary  records  that  are  periodically 
updated  and  purged  of  outdated 
information.  NARA  organizational  units 
retain  emergency  notification  files  for  as 
long  as  the  information  is  needed  for  the 
purposes  previously  cited. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  for  the  NARA- 
wide  and  Washington,  DC,  area 
notification  lists  is:  Assistant  Archivist  , 
for  Administrative  Services.  The  system 
managers  for  local  emergency 
notification  files  are  the  directors  of  the 
individual  Federal  Records  Centers, 
Presidential  libraries  and  projects,  and 
regional  archives.  The  addresses  for 
these  locations  are  listed  in  Appendix  B 
following  the  NARA  Notices. 


NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
given  in  Appendix  B. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  foimd  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  emergency  notification 
files  is  obtained  from  the  NARA 
employees  whose  names  appear  on 
emergency  notification  lists  and  forms. 

NARA  13 

SYSTEM  NAME: 

Defunct  Agency  Records.  \, 

SYSTEM  LOCATION: 

Defunct  agency  records  may  be 
located  in  the  Washington  National 
Records  Center  (WNRC)  and  in  the 
regional  records  services  facilities  at  the 
locations  listed  in  Appendix  B 
following  the  NARA  Notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  employees  of  a  defunct  agency 
and  those  persons  who  may  have  had 
dealings  with  the  agency  prior  to 
termination. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  includes  those  records  of 
an  agency  whose  existence  has  been 
terminated  with  no  successor  in 
function.  This  system  contains  those 
records  that  were  maintained  by  a 
defunct  agency  in  internal  Privacy  Act 
systems  of  records.  Categories  of 
personal  information  maintained  on  . 
individuals  in  these  records  are 
described  in  the  Privacy  Act  system 
notices  previously  published  by  the 
originating  agency. 
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AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

44  U.S.C.  2107,  2907,  and  3104. 

ROUTINE  USES  Of  RECORDS  MAMTAINED  IN  THE 
SYSTEM.  INCLUO«NG  CATEGORIES  Of  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

If  records  of  a  defunct  agency  are 
unscheduled,  NARA  may  review  the 
records  during  the  appraisal  process  in 
order  to  determine  the  disposition  of  the 
records. 

NARA  may  disclose  the  records, 
while  providing  reference  service  on  the 
records,  in  accordance  with  the  routine 
uses  in  the  Privacy  Act  notices 
previously  published  by  the  defunct 
agency.  The  routine  use  statements  A.  F, 
and  G.  described  in  Appendix  A 
following  the  NARA  notices,  also  apply 
to  this  system  of  records. 

POUOES  ANO  PRACTICES  FOR  STORING, 
RETRCV1NQ,  ACCESSMQ.  RETAMINQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper,  electronic,  and  microfilm 
records. 

retrievabiuty: 

Information  in  records  of  a  defunct 
agency  may  be  retrieved  by  the  name  of 
the  individual  or  by  other  identifier 
established  by  the  defunct  agency  when 
the  records  were  maintained  by  that 
agency. 

SAFEGUARDS: 

During  business  hours,  records  are 
maintained  in  areas  accessible  only  to 
authorized  NARA  personnel.  After 
business  hours,  buildings  have  security 
guards  and/or  seciired  doors,  and  all 
entrances  are  monitored  by  electronic 
surveillance  eqmpment. 

retention  and  disposal: 

Records  of  a  defunct  agency  that  are 
appraised  as  temporary  are  destroyed  in 
accordance  with  the  records  disposition 
instructions  approved  by  the  Archivist 
of  the  United  States.  Records  of  a 
defunct  agency  that  are  appraised  as 
permanent  are  transferred  to  the 
National  Archives  of  the  United  States. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

The  system  managers  for  records  of 
defunct  agencies  are  the  directors  of  the 
regional  records  services  facilities  and 
the  Assistant  Archivist  for  Records 
Services— Washington,  DC  (NW).  The 
addresses  for  these  locations  are  listed 
in  Appendix  B  following  the  NARA 
Notices. 

NOT1RCAT10N  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
given  in  Appendix  B. 


RECORD  ACCESS  procedures: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 
NARA  rules  for  contesting  the 

contents  and  appealing  initial    

determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Upon  termination  of  an  agency  with 
no  successor  in  function,  the  agency 
transfers  its  records  to  the  custody  of 
NARA.  Prior  to  termination,  the  agency 
has  described  record  source  categories 
in  its  Privacy  Act  system  notices  for 
agency  records. 
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SYSTEM  NAME: 

Payroll  and  Time  and  Attendance 
Reporting  System  Records. 

SYSTEM  location: 

Payroll  and  time  and  attendance 
reporting  system  records  are  located  in 
NARA  organizational  units  nationwide 
that  employ  timekeepers.  The  addresses 
for  Washington,  DC,  area  offices  and 
staffs  and  regional  facilities  are  listed  in 
Appendix  B  following  the  NARA 
Notices.  An  electronic  record-keeping 
system,  the  Electronic  Time  and 
Attendance  Management  System 
(ETAMS).  is  maintained  for  NARA  by 
the  General  Services  Administration 
(GSA)  under  a  reimbursable  agreement. 

CATEGORIES  Of  MDMOUALS  COVERED  BY  THE 

system: 

Individuals  covered  by  this  system 
include  former  NARA  employees  and 
ciurent  full-time,  part-time,  and 
intermittent  NARA  employees. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Payroll  and  time  and  attendance  files 
may  include:  Standard  Forms  (SF)  71. 
Application  for  Leave;  GSA  Forms  873. 
Annual  Attendance  Record;  NA  Forms 
3004,  Intermittent  Employees 
Attendance  Record;  GSA  Forms  T-934, 
Time  and  Attendance  Record;  flextime 
sign-in  sheets;  and  the  electronic 
system,  the  Payroll  Accounting  and 
Reporting  System  (PAR).  These  paper 
and  electronic  records  may  contain 
some  or  all  of  the  following  information 
about  an  individual:  Name;  address; 
correspondence  symbol;  telephone 
number;  social  security  number; 
birthdate;  position  title;  grade;  hours  of 
duty;  and  salary,  payroll  and  related 
information  (  e.g.,  withholding  status, 
voluntary  deductions,  financial 


institution),  and  attendance 
information. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

5  U.S.C,  2101  through  8901  is  the 
authority  for  the  overall  system.  Specific 
authority  for  use  of  social  security 
numbers  is  contained  in  Executive 
Order  9397,  26  CFR  31.6011(b)2.  and  26 
CFR  31.6109-1. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  Of  USERS  ANO 
THE  PURPOSES  Of  SUCH  USES: 

NARA  and  GSA  maintain  payroll, 
time  and  attendance  reporting  system 
records  on  individual  NARA  employees 
to  carry  out  pay  administration 
functions  and  attendance-related 
personnel  management  actions. 

To  the  extent  necessary,  NARA  and 
GSA  may  disclose  information  in  these 
records  to  outside  entities  for  the 
monitoring  and  documenting  of 
grievance  proceedings,  EEO  complaints, 
and  adverse  actions,  and  for  conducting 
coimseling  sessions.  NARA.  GSA,  and 
other  NARA  agents  may  disclose 
information  in  the  files  to  state  offices 
of  unemployment  compensation  in 
connection  with  claims  filed  by  NARA 
employees  for  unemployment 
compensation.  NARA  and  GSA  may 
disclose  information  in  this  system  of 
records  to  the  Office  of  Management  and 
Budget  in  connection  with  the  review  of 
private  relief  legislation.  NARA  and 
GSA  may  disclose  information  in  these 
records  to  the  Office  of  Personnel 
Management  for  its  production  of 
siunmary  descriptive  statistics  or  for 
related  work  studies;  while  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  the  selection  of 
elements  of  data  included  in  studies 
may  be  structured  in  a  way  that  makes 
individuals  identffiable  by  inference. 
The  routine  use  statements  A,  B,  C.  D. 
E,  F,  and  G.  described  in  Appendix  A 
following  the  NARA  Notices,  also  apply 
to  this  system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVmO,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper,  microfiche,  and  electronic 
records. 

retrievability: 

Information  in  payroll,  time  and 
attendance  reporting  system  records 
may  be  retrieved  by  the  name  of  the 
individual  or  by  social  security  nxmiber. 

safeguards: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 
to  authorized  NARA  personnel. 
Electronic  records  are  accessible  via 
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passwords  firom  terminals  located  in 
attended  offices.  After  business  hours, 
buildings  have  security  guards  and/or 
secured  doors,  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 

retention  and  disposal: 

Payroll  and  time  and  attendance 
paper  records  are  temporary  records  and 
are  destroyed  in  accordance  with  the 
disposition  instructions  in  the  NARA 
records  schedule  contained  in  FILES 
203.  the  NARA  Files  Maintenance  and 
Records  Disposition  Manual.  Electronic 
records  in  PAR  are  temporary  records 
whose  disposition  is  governed  by  the 
General  Records  Schedules.  Individuals 
may  request  a  copy  of  the  disposition 
instructions  from  the  NARA  Privacy  Act 
Officer. 

system  manager(s)  and  address: 

The  system  manager  for  the  electronic 
system  and  paper  records  sent  to  the 
National  Payroll  Center  as  input  to  that 
system  is:  Chief,  National  Payroll  Center 
(6BCY-N),  General  Services 
Administration,  Room  1118, 1500  East 
Bannister  Rd.,  Kansas  City,  MO  64414. 

System  managers  for  paper  records 
maintained  in  NARA  offices  such  as 
SF's  71  and  sign-in  sheets  are  the  office 
heads  and  staff  directors  of  individuals 
offices  and  staffs  in  the  Washington,  DC, 
area  and  the  directors  of  the  individual 
Presidential  libraries  and  projects,  and 
regional  records  services  facilities.  The 
system  manager  for  unemployment 
compensation  records  is  the  Assistant 
Archivist  for  Administrative  Services. 
The  addresses  for  these  locations  are 
listed  in  Appendix  B  following  the 
NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
given  in  Appendix  B. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access  . 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  payroll  and  time  and 
attendance  reporting  system  records  is 
obtained  from:  current  and  former 
NARA  employees  themselves, 
timekeepers,  supervisors  of  employees. 


GSA  payroll  specialists,  and  other 
Federal  agencies  for  which  the 
individual  worked. 
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SYSTEM  NAME: 

Freelance  Editor/Indexer  Files. 

SYSTEM  location: 

Freelance  editor/indexer  files  are 
located  in  the  Product  Development  and 
Distribution  Branch  in  the  Washington, 
DC,  area. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  freelance  editors  and  indexers 
with  whom  NARA  has  contracted  for 
editing  and  indexing  services  or  who 
have  expressed  an  interest  in 
performing  such  services  for  NARA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Freelance  editor/indexer  files  may 
include  correspondence,  resiunes, 
biographical  statements,  evaluations, 
examples  of  previous  work,  invoices, 
and  certifications  for  pa)rment.  These 
records  may  contain  some  or  all  of  the 
following  information  about  an 
individual:  Name,  address,  telephone 
nimiber,  educational  backgroiuid, 
professional  experience  and  awards, 
research  interests,  titles  of  publications, 
and  other  information  furnished  by  the 
individual. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2104.  2109,  and  2307. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  freelance  editor/ 
indexer  files  on  individuals  to:  review 
professional  qualifications  of  editors 
and  indexers;  make  assignments  and 
indicate  assignment  completion  dates; 
evaluate  the  quality  of  work  performed 
during  assignments;  and  document 
editing  and  indexing  expenditiu-es  for 
budgetary  purposes. 

The  routine  use  statements  A.  F,  and 
G,  described  in  Appendix  A  following 
the  NARA  Notices,  also  apply  to  this 
system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records. 

RETRIEVABILITY: 

Information  in  freelance  editor/ 
indexer  files  may  be  retrieved  by  the 
name  of  the  individual. 


safeguards: 

During  business  hours,  records  are 
maintained  in  areas  accessible  only -to 
authorized  NARA  personnel.  After 
business  hoiu«.  buildings  have  security 
guards  and/or  secured  doors,  and  all 
entrances  are  monitored  by  electronic 
surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

Freelance  editor/indexer  files  are 
temporary  records  and  are  destroyed  in 
accordance  with  the  disposition 
instructions  in  the  NARA  records 
schedule  contained  in  FILES  203.  the 
NARA  Files  Maintenance  and  Records 
Disposition  Manual.  Individuals  may 
request  a  copy  of  the  disposition 
instructions  from  the  NARA  Privacy  Act 
Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  is  Assistant 
Archivist  for  Office  of  Records 
Services— Washington.  DC  (NW).  The 
address  is  listed  in  Appendix  B 
following  the  NARA  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
given  in  Appendix  B. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  vmting  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  freelance  editor/ 
indexer  files  may  be  obtained  from: 
Freelance  editors  and  indexers  with 
whom  NARA  has  contracted  to  perform 
editing  and  indexing  services;  freelance 
editors  and  indexers  who  have 
expressed  an  interest  in  performing 
services  for  NARA;  NARA  employees 
who  maintain  the  files;  and  references 
furnished  by  freelance  editors  and 
indexers. 

NARA  16 

SYSTEM  NAME: 

Library  Circulation  Files. 

SYSTEM  location: 

Library  circulation  files  are  located  at 
the  National  Archives  Library  in  the 
Washington,  DC,  area  and  at 
Presidential  libraries.  The  addresses  are 
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listed  in  Appendix  B  following  the 
NARA  notices. 

CATCGORKS  OF  DMMVDUALS  COVERED  BV  THE 

system: 

Individuals  covered  by  this  system 
include  all  NARA  employees  and 
researchers  who  have  borrowed  books 
and  other  materials  from  the  hbrary 
collections  of  the  National  Archives 
Library  and/or  the  Presidential  libraries. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Library  circulation  files  contain  the 
following  information  about  an 
individual:  Name,  correspondence 
symbol  or  address,  telephone  number, 
titles  and  call  niunbers  of  items 
borrowed,  and  dates  that  the  items  were 
borrowed. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2104. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  library  circulation 
files  on  individuals  in  order  to  control 
the  circtilation  of  library  books, 
periodicals,  and  other  materials  in 
NARA's  library  collections.  The  routine 
use  statements  A,  F,  and  G,  described  in 
Appendix  A  following  the  NARA 
Notices,  apply  to  this  system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

retrievabuty: 

Information  in  library  circulation  files 
may  be  retrieved  by  the  name  of  an 
individual,  by  the  title  of  the  item 
charged  out,  or  by  the  call  number  for 
the  item. 

SAFEGUARDS: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 
to  authorized  NARA  personnel. 
Electronic  records  are  accessible  via 
passwords  from  terminals  located  in 
attended  offices.  After  business  hours, 
buildings  have  security  guards  and/or 
seciired  doors,  and  all  entrances  are 
mmiitored  by  electronic  surveillance 
equipment. 

RETENTKM  AND  disposal: 

Library  circulation  files  are  temporary 
records  and  are  destroyed  in  accordance 
with  the  disposition  instructions  in  the 
NARA  records  schedule  contained  in 
FILES  203,  the  NARA  Files 
Maintenance  and  Records  Disposition 
Manual.  Individuals  may  request  a  copy 
of  the  disposition  instructions  from  the 
NARA  Privacy  Act  Officer. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  for  library 
circulation  files  in  the  Washington,  DC, 
area  is  the  Assistant  Archivist,  Office  of 
Records  Services — Washington,  DC 
(NW).  The  system  managers  for  library 
circulation  files  in  the  Presidential 
libraries  are  the  directors  of  the 
individual  libraries.  The  addresses  for 
the  locations  are  listed  in  Appendix  B 
following  the  NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
given  in  Appendix  B. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  library  circulation  files 
is  obtained  from  NARA  employees  and 
researchers  who  borrow  books  and  other 
materials  from  the  library  collections  of 
the  National  Archives  Library  and/or 
the  Presidential  Libraries. 
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SYSTEM  NAME: 

Grievance  Records. 

SYSTEM  LOCATION: 

Grievance  records  are  maintained  in 
Employee  Relations  and  Benefits  Branch 
locations  at  the  National  Archives  at 
College  Park,  MD  and  in  St.  Louis,  MO. 

CATEGORIES  OF  mOMDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  current  and  former  NARA 
employees  who  have  submitted 
grievances  to  NARA  in  accordance  with 
Office  of  Persormel  Management  (OPM) 
regulations  (5  CFR  part  771)  or  in 
accordance  with  internal  negotiated 
grievance  procedures. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Grievance  records  may  include 
statements  of  witnesses,  reports  of 
interviews  and  hearings,  findings  and 
recommendations  of  examiners,  copies 
of  the  original  and  final  decisions,  and 
related  correspondence  and  exhibits. 
These  files  may  contain  some  or  all  of 
the  following  information  about  an 
individual:  Name,  address,  social 


security  nxunber,  correspondence 
symbol,  telephone  number,  occupation, 
grade,  salary  information,  educational 
background,  employment  history, 
medical  information,  and  names  of 
supervisors  and  witnesses. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  1302,  3301,  3302,  and  7121; 
Executive  Order  10577  (3  CFR  1954 
through  1958):  Executive  Order  10987  (3 
CFR  1959  through  1963). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  grievance  records  on 
individuals  in  order  to  process 
grievances  submitted  by  or  on  behalf  of 
NARA  employees  in  accordance  with 
OPM  regidations  or  internal  negotiated 
grievance  procedures.  NARA  may 
disclose  only  enough  information  in 
grievance  records  to  any  source  from 
which  additional  information  is 
requested  in  the  course  of  processing  a 
grievance  in  order  to:  Identify  the  source 
to  the  extent  necessary,  inform  the 
source  of  the  purppse(s)  of  the  request, 
and  identify  the  type  of  information 
requested  from  the  source.  NARA  may 
also  disclose  information  in  grievance 
files  to  officials  of  labor  organizations 
recognized  under  the  Civil  Service 
Reform  Act  when  the  information  is 
relevant  to  the  officials'  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  work  conditions.  The 
routine  use  statements  A,  D,  E,  F,  and 
G,  described  in  Appendix  A  following 
the  NARA  Notices,  also  apply  to  this 
system  of  records. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRIEVABUTY: 

Information  in  grievance  records  may 
be  retrieved  by  the  name  of  the 
individual. 

SAFEGUARDS: 

During  business  hours,  records  are 
maintained  in  areas  accessible  only  to 
authorized  NARA  personnel.  After 
business  hours,  buildings  have  security 
guards  and/  or  secured  doors,  and  all 
entrances  are  monitored  by  electronic 
surveillance  equipment. 

RETENTION  AND  disposal: 

Grievance  files  are  temporary  records 
and  are  destroyed  in  accordance  with 
the  disposition  instructions  in  the 
NARA  records  schedule  contained  in 
FILES  203,  the  NARA  Files 
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Maintenance  and  Records  Disposition 
Manual.  Individuals  may  request  a  copy 
of  the  disposition  instructions  from  the 
NARA  Privacy  Act  Officer. 

system  manager(s)  and  address: 

The  system  manager  is  Assistant 
Archivist  for  Office  of  Hvunan  Resources 
and  Information  Services  (NH).  The 
address  for  this  location  is  listed  in 
Appendix  B  following  the  NARA 
Notices. 

notification  procedure: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
given  in  Appendix  B. 

record  access  procedures: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  in 
Appendix  B. 

contesting  record  procedures: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records, 
which  have  been  the  subject  of  a 
judicial  or  quasi-judicial  action,  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determine  if  the  record 
accurately  documents  the  action  of  the 
NARA  ruling  on  the  case  and  will  not 
include  a  review  of  the  merits  of  the 
action,  determination,  or  finding.  NARA 
rules  for  contesting  the  contents  and 
appealing  initial  determinations  are 
fbund  in  36  CFR  part  1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  grievance  records  may 
be  obtained  fitjm:  Individuals  on  whom 
records  are  maintained,  witnesses, 
NARA  officials,  and  NARA  and  the 
General  Services  Administration  payroll 
and  personnel  specialists. 

NARA  18 

SYSTEM  NAME: 

General  Law  Files. 

SYSTEM  LOCATION: 
Records  are  located  in  the  Office  of 
lie  General  Counsel  in  the  Washington, 
DC,  area. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include:  Current  and  former  NARA 
employees,  other  Federal  agency 
employees,  individual  members  of  the 
public,  witnesses  in  litigation,  persons 
who  have  requested  records  under  the 
Freedom  of  Information  Act  (FOIA)  and/ 
or  the  Privacy  Act,  persons  about  whom 
requests  imder  FOIA  and/or  the  Privacy 


Act  have  been  made,  and  persons 
involved  in  litigation  to  which  NARA  is 
a  party. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  system  may  contain 
some  or  all  of  the  following  information 
about  an  individual:  Name,  social 
security  niunber,  position  description, 
grade,  salary,  work  history,  complaint, 
credit  ratings,  medical  diagnoses  and 
prognoses,  and  doctor's  bills.  The 
system  may  also  contain  other  records 
such  as:  case  history  files,  copies  of 
applicable  law(s),  working  papers  of 
attorneys,  testimony  of  witnesses, 
background  investigation  materials, 
correspondence,  damage  reports, 
contracts,  accident  reports,  pleadings, 
affidavits,  estimates  of  repair  costs, 
invoices,  litigation  reports,  financial 
data,  and  other  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  552;  5  U.S.C.  552a;  5  U.S.C, 
Part  II;  5  U.S.C,  Chapter  33;  5  U.S.C 
5108,  5314-5316  and  42  U.S.C.  20003. 
et  seq.;  5  U.S.C.  7151-7154;  5  U.S.C. 
7301;  5  U.S.C.  7501,  note  (adverse 
actions);  5  U.S.C,  Chapter  77;  5  U.S.C. 
App.;  28  U.S.C.  1291. 1346(b){c), 
1402(b),  1504,  2110;  31  U.S.C.  3701, 
3711,  3713,  3717,  3718,  3721. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  are  used  to:  Give  general  legal 
advice,  as  requested,  throughout  NARA; 
prepare  attorneys  for  hearings  and  trials; 
reference  past  actions;  and  maintain 
internal  statistics. 

Information  may  be  disclosed  to  the 
Department  of  Justice  in  review, 
settlement,  defense,  and  prosecution  of 
claims,  complaints,  and  lawsuits 
involving  contracts,  torts,  debts, 
bankruptcy,  persormel  adverse  action, 
equal  employment  opportunity,  imit 
determination,  unfair  labor  practices, 
and  FOIA  and  Privacy  Act  requests. 
Information  may  be  disclosed  to  the 
Office  of  Government  Ethics  (OGE)  to 
obtain  OGE  advice  on  an  ethics  issue,  to 
refer  possible  ethics  violations  to  OGE, 
or  dining  an  OGE  evaluation  of  NARA's 
Ethics  Program.  The  routine  use 
statements  A,  B,  C,  D,  E,  F,  and  G, 
described  in  Appendix  A  following  the 
NARA  notices,  also  apply  to  this  system 
of  records. 

POUaES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records. 


retrievability: 

Information  may  be  obtained  by  the   • 
name  of  the  individual  or  by  a  case 
niunber  assigned  by  the  court  or  agency 
hearing  the  complaint  or  appeal. 

SAFEGUARDS: 

During  business  hours,  records  are 
maintained  in  areas  accessible  only  to 
authorized  NARA  persormel.  After 
business  hours,  buildings  have  security 
guards  and/or  secured  doors,  and  all 
entrances  are  monitored  by  electronic 
surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

Most  files  are  temporary  records  and 
are  destroyed  in  accordance  with 
disposition  instructions  in  the  NARA 
records  schedule  contained  in  FILES 
203,  the  NARA  Files  Maintenance  and 
Records  Disposition  Manual.  Significant 
litigation  files  are  permanent  records  . 
that  are  eventually  transferred  to  the 
National  Archives  of  the  United  States. 
Individuals  may  request  a  copy  of  the 
disposition  instructions  from  Uie  NARA 
Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  is  the  NARA 
General  Counsel.  The  address  for  this  . 
location  is  listed  in  Appendix  B- 
following  the  NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
given  in  Appendix  B. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  frt)m  one  or  more  of  the  following 
sources:  Federal  employees  and  private 
parties  involved  in  torts  and  employee 
claims,  contracts,  persormel  actions, 
unfair  labor  practices,  and  debts 
concerning  the  Federal  Government; 
witnesses;  and  doctors  and  other  health 
professionals. 

NARA  19 

SYSTEM  NAME: 

Workers  Con  pensation  Case  Files. 
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SYSTEM  location: 

Workers  compensation  case  files  are 
located  in  the  Employee  Relations  and 
Benefits  Branch  at  the  National 
Archives  at  College  Park,  and  in  the 
administrative  offices  of  field  units.  The 
addresses  are  listed  in  Appendix  B 
following  the  NARA  notices. 

CATEOORCS  Of  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  NARA  employees  and  former 
employees  who  have  reported  on  CA-1 
or  CA-2  work-related  injuries  or  other 
occupational  health  problems. 

CATEOORCS  OF  RECORDS  IN  THE  SYSTEM: 

Workers  compensation  case  files  may 
include:  accident  reports,  including 
CA-1  &  2,  Federal  Employees  Notice  of 
Injury  or  Occupational  Disease;  CA— 4, 
Claims  For  Compensation  for  Injury  or 
Occupation  Disease;  CA-8,  Claims  for 
Continuance  of  Compensation  on 
Account  of  Disability;  time  and 
attendance  reports,  and  medical  reports 
from  physicians  and  other  health  care 
professionals.  These  files  may  contain 
some  or  all  of  the  following  information 
about  an  individual:  Name,  address, 
correspondence  symbol,  telephone 
number,  occupation,  birthdate,  names  of 
supervisors  and  witnesses,  and  medical 
information  related  to  work-related 
accidents  or  other  occupational  health 
problems. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  7902  and  Chapter  81. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  workers 
compensation  case  files  on  individuals 
in  order  to  identify  and  record 
information  about  those  NARA 
employees  who  have  sustained  injuries 
or  reported  other  occupational  health 
problems,  and  to  facilitate  the 
preparation  of  statistical  and  other 
reports  regarding  work-related  injuries 
or  other  occupational  health  problems. 
NARA  may  disclose  information  in  the 
files  to  a  Federal,  State,  or  local  public 
health  service  agency,  concerning 
individuals  who  have  contracted  certain 
communicable  diseases  or  conditions. 
NARA  may  disclose  information  in  the 
files  to  the  Department  of  Labor  for 
piirposes  of  administering  the  workers 
compensation  program.  NARA  may 
disclose  information  in  the  files  to  the 
Occupational  Safety  and  Health 
Administration  for  the  purposes  of 
monitoring  workplace  health  and  safety 
issues.  The  routine  use  statements  A,  B, 
C,  D,  E,  F,  and  G,  described  in  Appendix 


A  following  the  NARA  Notices,  also 
apply  to  this  system  of  records. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSINO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRKV  ABILITY: 

Information  in  workers  compensation 
case  files  may  be  retrieved  by  the  name 
of  the  individual. 

SAFEGUARDS: 

During  business  hours,  records  are 
maintained  in  areas  accessible  only  to 
authorized  NARA  personnel.  After 
business  hours,  buildings  have  seciuity 
guards  and/or  secured  doors,  and  all 
entrances  are  monitored  by  electronic 
surveillance  equipment. 

RETENTION  AND  disposal: 

Workers  compensation  case  files  are 
temporary  records  and  are  destroyed  in 
accordance  with  the  disposition 
instructions  in  the  NARA  records 
schedule  contained  in  FILES  203,  the 
NARA  Files  Maintenance  and  Records 
Disposition  Manual.  Individuals  may 
request  a  copy  of  the  disposition 
instructions  from  the  NARA  Privacy  Act 
Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Human  Resources  and 
Information  Services.  The  address  for 
this  location  is  listed  in  Appendix  B 
following  the  NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
given  in  Appendix  B. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 
NARA  rules  for  contesting  the 

contents  and  appealing  initial    . 

determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  workers  compensation 
case  files  may  be  obtained  from: 
individuals  to  whom  the  records 
pertain.  NARA  supervisors,  NARA 
personnel  specialists,  physicians,  others 
providing  health  care  services,  and  the 
Department  of  Labor. 


NARA  20 
SYSTEM  NAME: 

Reviewer/Consultant  Files. 

SYSTEM  location: 

Reviewer/consultant  files  are  located 
at  thb  National  Historical  Publications 
and  Records  Commission  (NHPRC)  in 
Washington,  DC. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  the  system 
include  persons  who  have  expressed  an 
interest  in  or  have  served  as  reviewers 
or  consultants  for  the  NHPRC  records  or 
publications  grant  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reviewer/consultant  files  may 
include  resumes,  biographical 
statements,  correspondence,  and  lists 
containing  some  or  all  of  the  following 
information  about  an  individual:  Name, 
address,  telephone  niunber,  educational 
backgroimd,  professional  experience 
and  awards,  and  titles  of  publications. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2501  through  2506. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NHPRC  maintains  reviewer/ 
consultant  files  on  individuals  in  order 
to  select  reviewers  who  will  evaluate 
proposals  received  for  the  records  and 
publications  grant  programs,  and  to 
recommend  archival  consultants  for 
those  state  and  non-state  organizations 
that  have  received  grants  for  records  and 
publications  projects.  NARA  may 
disclose  to  grant  recipients  the  lists  of 
names  of  potential  consultants,  in  order 
for  the  recipients  to  contact  individuals 
who  have  expressed  an  interest  in 
serving  as  consultants  on  grant  projects. 
The  routine  use  statement  F.  described 
in  Appendix  A  following  the  NARA 
Notices,  also  applies  to  this  system  of 
records. 

POUCIES  AND  PRACTKES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

rettmevabnjty: 

Information  in  reviewer/consultant 
files  may  be  retrieved  by  the  name  of  the 
individual  or  the  proposal  evaluated  by 

the  reviewer. 

SAFEGUARDS: 

During  business  hours,  records  are 
maintained  in  areas  accessible  only  to 
authorized  NARA  personnel.  Electronic 
records  are  accessible  via  passwords 


Federal  Register /Vol.  67,  No.  63 /Tuesday.  April  2,  2002 /Notices 


15607 


from  terminals  located  in  attended 
offices.  After  hours,  the  building  has 
security  guards  and/or  doors  are  secured 
and  all  entrances  are  monitored  by 
electronic  surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

Reviewer/consultant  files  are 
temporary  records  and  are  destroyed  in 
accordance  with  the  disposition 
instructions  in  the  NARA  records 
schedule  contained  in  FILES  203,  the 
NARA  Files  Maintenance  and  Records 
Disposition  Manual.  Individuals  may 
request  a  copy  of  the  disposition 
instructions  from  the  NARA  Privacy  Act 
Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  for  reviewer/ 
consultant  files  is  the  Executive 
Director,  NHPRC.  The  address  for  this 
location  is  listed  in  Appendix  B 
following  the  NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

I  NARA  rules  for  contesting  the 

dontents  and  appealing  initial    

determinations  are  foimd  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  reviewer/consultant 
files  may  be  obtained  from  reviewers 
and  consultants  and  from  references 
furnished  by  them. 

NARA  21 

SYSTEM  NAME: 

Fellowship  and  Editing  Institute 
Application  Files. 

SYSTEM  location: 

Fellowship  and  Editing  Institute 
application  files  are  located  in  the 
National  Historical  Publications  and 
Records  Commission  (NHPRC)  in  the 
Washington,  DC,  area. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  applicants  for  NHPRC 
fellowships  in  archival  administration 
and  advanced  historical  editing  Mid  for 
the  aimual  Institute  for  the  Editing  of 
iistorical  Documents. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Fellowship  and  Editing  Institute 
application  files  may  include 
application  forms,  correspondence, 
resumes,  college  transcripts,  and 
evaluations.  These  records  may  contain 
some  or  all  of  the  following  information 
about  an  individual:  Name;  address; 
telephone  number;  educational 
backgroimd;  professional  experience 
and  awards;  archival  and  historical 
records  experience;  titles  of 
publications;  and  other  information 
provided  in  letters  of  reference 
furnished  by  applicants  and  in 
evaluations  completed  by  fellowship 
institutions  and  docimientary  editing 
projects.  ' 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2504  and  2506. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NHPRC  maintains  fellowship  and 
Editing  Institute  application  files  on 
individuals  in  order  to:  Evaluate  the 
preliminary  eligibility  of  applicants  for 
fellowships;  jointly  select,  with  the 
Director  of  the  Editing  Institute, 
applicants  to  attend  the  Institute  for  the 
Editing  of  Historical  Dociunents;  and 
oversee  grcmt-making  and  grant 
administration  programs.  NHPRC 
discloses  copies  of  individuals' 
fellowship  application  files  to  officials 
of  fellowship  institutions  and 
dociunentary  editing  projects  for  the 
purposes  of  selecting  fellows  and 
administering  fellowships  in  archival 
administration  and  advanced  historical 
editing.  NHPRC  discloses  copies  of 
individuals'  Editing  Institute 
applications  to  the  director  of  the 
Editing  Institute  to  select  applicants  to 
attend  the  annual  Institute  and  to 
determine  the  most  useful  areas  of 
instruction  for  successful  applicants. 
The  routine  use  statements  A  and  F, 
described  in  Appendix  A  following  the 
NARA  Notices,  also  apply  to  this  system 
of  records. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

retrievability: 

Information  in  fellowship  and  Editing 
Institute  application  files  may  be 
retrieved  by  the  name  of  the  individual. 

SAFEGUARDS: 

During  business  hours,  records  are 
maintained  in  areas  accessible  only  to 
authorized  NARA  personnel.  Electronic 
records  are  accessible  via  passwords 


bom  terminals  located  in  attended 
offices.  After  business  hours,  buildings 
have  security  guards  and/or  secured 
doors,  and  all  entrances  are  monitored 
by  electronic  surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

Nearly  all  fellowship  application  files 
and  all  Editing  Institute  application  files 
are  temporary  records  and  are  destroyed 
in  accordance  with  the  disposition 
instructions  in  the  NARA  records 
schedule  contained  in  FILES  203,  the 
NARA  Files  Maintenance  and  Records 
Disposition  Manual.  However,  on 
occasion,  files  for  accepted  fellowship 
applications  may  be  selected  by  the 
Executive  Director  for  inclusion  in  grant 
case  files  which  have  met  established 
criteria  for  permanent  retention  in  the 
National  Archives  of  the  United  States. 
Individuals  may  request  a  copy  of  the 
disposition  instructions  from  the  NARA 
Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  is  the  Executive 
Director,  NHPRC,  Washington,  DC.  The 
address  for  this  location  is  listed  in 
Appendix  B  following  the  NARA 
notices. 

notification  procedure: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  in 
Appendix  B. 

contesting  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  foimd  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  fellowship  and  Editing 
Institute  application  files  may  be 
obtained  from:  Applicants  for 
fellowships  in  archival  administration 
or  advanced  historical  editing  under  the 
NHPRC  grant  program;  applicants  for 
the  Institute  for  the  Editing  of  Historical 
Dociunents;  references  furnished  by 
applicants;  and  officials  of  fellowship 
institutions,  docimientary  editing 
projects,  and  the  Institute  for  the  Editing 
of  Historical  Documents. 

NARA  22 

SYSTEM  name: 

Employee  Related  Files. 
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SYSTEM  location: 

Employee  related  files  may  be 
maintained  at  supervisory  or 
administrative  offices  at  all  NARA 
facilities. 

CATEOOMES  OF  INUVIOOALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  former  and  current  NARA 
employees  and  relatives  of  employees  of 
the  National  Personnel  Records  Center. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

Employee  related  files  consist  of  a 
variety  of  employee  related  records 
maintained  for  the  purpose  of 
administering  personnel  matters.  These 
files  may  contain  some  or  all  of  the 
following  information  about  an 
individual:  Name;  home  and  emergency 
addresses  and  telephone  numbers; 
social  security  number;  birthdate; 
professional  qualifications,  training, 
awards,  and  other  recognition: 
employment  history;  and  information 
about  congressional  employee  relief 
bills,  conduct,  and  work  assignments. 
Employee  related  records  may  also 
include  military  service  data  on 
employees  of  the  National  Personnel 
Records  Center  and  their  relatives 
accumulated  by  operating  officials  in 
administering  the  records  security 
program  at  the  Center.  Employee  related 
files  do  not  include  official  personnel 
files,  which  are  covered  by  Office  of 
Personnel  Management  systems  of 
records  OPM/GOVT-1  through  10. 

AUTHonrrY  for  maintenance  of  the  system: 
5  U.S.C.  and  31  U.S.C. 

ROUTINE  uses  OF  RECORDS  MAMTAINEO  IN  THE 
system,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  employee-related 
files  on  individuals  in  order  to 
docimient  travel  and  outside 
employment  activities  of  NARA 
employees,  and  to  carry  out  personnel 
management  responsibilities  in  general. 
The  routine  use  statements  A,  B,  C,  D, 
F,  and  G,  described  in  Appendix  A 
following  the  NARA  Notices,  also  apply 
to  this  system  of  records. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSMQ,  RETAMINQ,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETnCVABNJTY: 

Information  in  employee  related  files 
may  be  retrieved  primarily  by  the  name 
of  the  individual. 

SAFEGUARDS: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 


to  authorized  NARA  personnel. 
Electronic  records  are  accessible  via 
passwords  from  terminals  located  in 
attended  offices.  After  business  hours, 
buildings  have  security  guards  and/or 
sectu«d  doors,  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 

RETENTION  AND  DISPOSAL: 

Employee  related  files  are  temporary 
records  and  are  destroyed  in  accordance 
with  the  disposition  instructions  in  the 
NARA  records  schedule  contained  in 
FILES  203,  the  NARA  Files 
Maintenance  and  Records  Disposition 
Manual.  Individuals  may  request  a  copy 
of  the  disposition  instructions  firom  the 
NARA  Privacy  Act  Officer. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

System  managers  for  employee  files 
are  the  office  heads  and  staff  directors 
of  individual  offices  and  staffs  in  the 
Washington,  DC,  area  and  the  directors 
of  the  individual  Presidential  libraries 
and  projects,  and  regional  records 
services  facilities.  The  addresses  for 
these  locations  are  listed  in  Appendix  B 
following  the  NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 

contents  and  appealing  initial    

determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  employee  related  files 
may  be  obtained  firom  NARA  employees 
and  supervisors,  and  other  personnel 
and  administrative  records. 

NARA  23 

SYSTEM  NAME: 

Investigative  Case  Files. 

SECURITY  CLASSnCATION: 

Some  of  the  material  contained  in  this 
system  of  records  has  been  classified  in 
the  interests  of  the  national  security 
pursuant  to  Executive  Orders  12958  and 
13142. 


SYSTEM  LOCATION: 

Investigative  case  files  are  located  in 
the  Office  of  Inspector  General  at  the 
National  Archives  at  College  Park. 

CATEGORIES  OF  INDIVIDUALS  IN  THE  SYSTEM: 

Individuals  covered  by  this  system  of 
records  may  include:  persons  who  have 
been  the  source  of  a  complaint  or  an 
allegation  that  a  crime  has  occurred, 
witnesses  having  information  or 
evidence  concerning  an  investigation, 
and  suspects  in  criminal, 
administrative,  or  civil  actions.  Ciurent 
and  former  NARA  employees,  NARA 
contract  employees,  members  of 
NARA's  Federal  advisory  committees, 
and  members  of  the  public  are  covered 
under  this  system  of  records  when  they 
become  subjects  of  or  witnesses  to 
authorized  investigations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Investigative  case  files  may  include: 
Statements  of  alleged  administrative, 
ethical  or  criminal  wrongdoing;  reports; 
related  correspondence;  exhibits;  copies 
of  forms  and  decisions;  summaries  of 
hearings  and  meetings;  notes; 
attachments;  and  other  working  papers. 
These  records  may  contain  some  or  all 
of  the  following  information  about  an 
individual:  name;  address: 
correspondence  symbol;  telephone 
number;  birthdate;  birthplace; 
citizenship:  educational  background; 
employment  history;  medical  history; 
identifying  numbers  such  as  social 
security  and  driver's  license  numbers; 
and  insurance  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  App.  Section  3  et  seq.; 
Executive  Onier  10450;  Executive  Order 
11478;  Executive  Order  11246:  and  44 
U.S.C.  2104(h). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  investigative  case 
files  on  individuals  to:  examine 
allegations  and/or  complaints  of  fraud, 
waste,  abuse,  and  irregularities  and 
violations  of  laws  and  regulations;  make 
determinations  resulting  from  these 
authorized  investigations;  and  facilitate 
the  preparation  of  statistical  and  other 
reports  by  the  Office  of  Inspector 
General.  The  routine  use  statements  A, 
B,  C,  and  G,  described  in  Appendix  A 
following  the  NARA  Notices,  apply  to 
this  system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records.   •         *  • 
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RETRIEVABILITY: 

Information  in  investigative  case  files 
may  be  retrieved  by  the  name  of  the 
individual. 

SAFEGUARDS: 

During  business  hours,  records  are 
maintained  in  areas  accessible  only  to 
authorized  NARA  personnel.  After 
business  hours,  buildings  have  seciuity 
gtiards  and/or  secured  doors,  and  all 
entrances  are  monitored  by  electronic 
surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

Nearly  all  investigative  case  files  are 
temporary  records  and  are  destroyed  in 
accordance  with  the  disposition 
instructions  in  the  NARA  records 
schedule  contained  in  FILES  203,  the 
NARA  Files  Maintenance  and  Records 
Disposition  Manual.  However,  the 
retention  and  disposal  of  significant 
investigative  case  files,  such  as  those 
that  result  in  national  media  attention, 
congressional  investigation,  and/or 
substantive  changes  in  agency  policy  or 
procedure,  are  determined  on  a  case-by- 
case  basis.  Individuals  may  request  a 
copy  of  the  disposition  instructions 
firom  the  NARA  Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  is  the  Inspector 
General,  Office  of  Inspector  General. 
The  address  is  listed  in  Appendix  B 
following  the  NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  investigative  case  files 
may  be  obtained  firom  current  and 
former  NARA  employees,  NARA 
contract  employees,  members  of 
NARA's  Federal  advisory  committees, 
researchers,  law  enforcement  agencies, 
other  Government  agencies,  informants, 
and  educational  institutions,  and  firom 
individuals'  employers,  references,  co- 
workers, and  neighbors. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(l),  (k)(2),  and  (k)(5),  this  system 
of  records  is  exempt  from  subsections 
(c)(3);  (d);  (e)(1):  (e)(4)(G),  (H),  and  (I); 
and  (f)  of  the  Privacy  Act  of  1974.  The 
system  is  exempt: 

(1)  To  the  extent  that  the  system 
consists  of  investigatory  material 
compiled  for  law  enforcement  purposes; 
however,  if  any  individual  is  denied  any 
right,  privilege,  or  benefit  to  which  the 
individual  would  otherwise  be  entitled 
by  Federal  law  or  otherwise  eligible  as 

a  result  of  the  maintenance  of  such 
material,  such  material  shall  be 
provided  to  such  individual,  except  to 
the  extent  that  the  disclosiu-e  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  xmder  an  express  promise 
that  the  identity  of  the  soiut:e  would  be 
held  in  confidence,  or,  prior  to  the 
effective  date  of  the  Act,  imder  an 
implied  promise  that  the  identity  of  the 
soiu-ce  would  be  held  in  confidence; 
and 

(2)  To  the  extent  the  system  of 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  emplojrment, 
military  service.  Federal  contracts,  or 

.  access  to  classified  material,  but  only  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  sotuce  would  be 
held  in  confidence,  or,  prior  to  the 
effective  date  of  the  Act,  imder  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 
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SYSTEM  NAME: 

Personnel  Security  Files.  ' 

SECURITY  classification: 

Some  of  the  material  contained  in  this 
system  of  records  has  been  classified  in 
the  interests  of  national  security  imder 
Executive  Orders  12958  and  13142. 

system  location: 

Personnel  security  records  are  located 
in  the  Space  and  Security  Management 
Division  at  the  National  Archives  at 
College  Park,  MD. 

categories  of  individuals  covered  by  the 
system: 

Individuals  covered  by  the  system 
include:  Current  and  former  NARA 
employees;  applicants  for  employment 
with  NARA;  contract  employees 
performing  services  under  NARA 
jurisdiction:  and  private  and  Federal 


agency  researchers,  experts,  and  . 
consultants  who  request  access  to 
security-classified  records. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  security  files  may  include 
questionnaires,  correspondence, 
summaries  of  reports,  and  electronic 
logs  of  individuals'  security  clearance 
status.  These  records  may  contain  the 
following  information  about  an 
individual:  Name,  current  address, 
telephone  niunber,  birthdate,  birthplace, 
social  security  number,  educational 
background,  employment  and 
residential  history,  backgroimd 
investigative  material,  and  security 
clearance  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  10450;  Executive 
Order  12958;  Executive  Order  12968; 
Executive  OrdCT  13142;  and  5  U.S.C. 
301. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  personnel  security 
records  on  individuals  as  a  basis  for 
determining  suitability  for  Federal  or 
contractual  employment  and  for  issuing 
and  recertifying  security  clearances. 
Routine  use  statement  C,  described  in 
Appendix  A  following  the  NARA 
Notices,  applies  to  this  system  of 
records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper,  microfiche,  and  electronic 
records. 

retrievabhjty: 

Information  in  the  records  may  be 
retrieved  by  the  name  of  the  individual^ 
or  by  social  seciuity  niunber. 

SAFEGUARDS: 

During  business  hours,  paper  and 
microfiche  records  are  maintained  in 
locked  rooms  and/or  in  .three-way 
combination  dial  safes  with  access 
limited  to  authorized  employees. 
Electronic  records  are  accessible  via 
passwords  from  terminals  located  in 
secured  offices.  Information  is  released 
only  to  officials  on  a  need-to-know 
basis.  After  hours,  buildings  have 
security  guards  and/or  doors  are 
secured,  and  all  entrances  are  monitored 
by  electronic  surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

Personnel  security  files  are  temporary 
records  and  are  destroyed  in  accordance 
with  the  disposition  instructions  in  the 
NARA  records  schedule  contained  in 
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FILES  203,  the  NARA  Files 
Maintenance  and  Records  Disposition 
Manual.  Individuals  may  request  a  copy 
of  the  disposition  instructions  from  the 
NARA  Privacy  Act  Officer. 

SYSTEM  IIANAQEI«(S)  AND  ADDRESS: 

The  system  manager  is  the  Assistant 
Archivist  for  Administrative  Services. 
The  address  for  this  location  is  listed  in 
Appendix  B  following  the  NARA 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  shoxild  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTMG  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 

contents  and  appealing  initial   

determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  personnel  security  files 
may  be  obtained  from:  NARA 
employees;  applicants  for  employment; 
contractor  employees;  private  and 
Federal  agency  researchers,  experts,  and 
consultants;  law  enforcement  agencies; 
other  government  agencies;  intelligence 
soiirces;  informants;  educational 
institutions;  and  individuals' 
employers,  references,  co-workers,  and 
neighbors. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(l),  (k)(2).  and  (k)(5).  the 
personnel  security  case  files  in  this 
system  of  records  are  exempt  from 
subsections  (c)(3);  (d);  {e)(l);  (e)(4)(G). 
(H),  and  (I);  and  (0  of  the  Privacy  Act 
of  1974.  as  amended.  The  system  is 
exempt: 

(1)  To  the  extent  that  the  system 
consists  of  investigatory  material 
compiled  for  law  enforcement  purposes; 
however,  if  any  individual  is  denied  any 
right,  privilege,  or  benefit  to  which  the 
individual  would  otherwise  be  eligible 
as  a  result  of  the  maintenance  of  such 
material,  such  material  shall  be 
provided  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
person  who  furnished  information  to 
the  Government  under  an  express 
promise  that  the  identity  of  the  person 


would  be  held  in  confidence,  or,  prior 
to  the  effective  date  of  the  Act.  under  an 
implied  promise  that  the  identity  of  the 
person  would  be  held  in  confidence: 
and 

(2)  To  the  extent  that  the  system 
consists  of  investigatory  material 
compiled  solely  for  the  purpose  of 
determining  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment,  military  service.  Federal 
contracts,  or  access  to  classified 
material,  but  only  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  person  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
person  would  be  held  in  confidence,  or, 
prior  to  the  effective  date  of  the  Act, 
under  an  implied  promise  that  the 
identity  of  the  person  would  be  held  in 
confidence.  This  system  has  been 
exempted  to  maintain  the  efficacy  and 
integrity  of  lawful  investigations 
conducted  pursuant  to  the 
responsibilities  of  the  National  Archives 
and  Records  Administration  in  the  areas 
of  Federal  employment.  Government 
contracts,  and  access  to  seciirity- 
classified  information. 
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SYSTEM  NAME: 

Order  Fulfillment  and  Accounting 
System  Records. 

SYSTEM  LOCATKM: 

Order  Fulfillment  and  Accounting 
System  (OFAS)  records  are  maintained 
in  organizational  units  in  the  following 
locations: 

(1)  Office  of  Records  Services — 
Washington,  DC; 

(2)  Office  of  Presidential  Libraries; 

(3)  Office  of  the  Federal  Register; 

(4)  Office  of  Regional  Records 
Services;  and 

(5)  National  Archives  Trust  Fxmd 
Division. 

CATEGORIES  OF  MOiVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include:  Researchers  who  order 
reproductions  at  Washington.  DC,  area 
and  regional  records  facilities;  and 
customers  who  order  NARA  inventory 
items,  such  as  microform  and  printed 
publications,  mementos,  and  other 
specialty  products  from  catalogues  and 
other  marketing  publications. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

OFAS  records  may  include:  Catalogue 
order  forms;  other  ordering  forms; 
correspondence;  copies  of  checks, 
money  orders,  credit  card  citations,  and 
other  remittances;  invoices;  and  order 
and  accounting  information  in  the 


electronic  system.  These  records  may 
contain  some  or  all  of  the  following 
information  about  an  individual:  name, 
address,  telephone  number,  record(s)  or 
item(s)  ordered,  and  credit  card  or 
piut:hase  order  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  system: 
44  U.S.C.  2116(c)  and  2307. 

routine  uses  of  records  maintained  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  OFAS  records  on 
individuals  to:  Receive,  maintain 
control  of,  and  process  orders  for 
reproductions  of  archival  records  and 
other  fee  items;  bill  customers  for 
orders;  maintain  payment  records  for 
orders;  process  refunds;  and  provide 
individuals  information  on  other  NARA 
products.  Customer  order  information 
may  be  initially  disclosed  to  a  NARA 
agent,  a  bank  that  collects  and  deposits 
payments  in  a  lockbox  specifically  used 
for  crediting  order  payments  to  the 
National  Archives  Trust  Fund.  NARA 
may  disclose  certain  order  information 
to  contractors,  acting  as  NARA  agents 
that  make  reproductions  of  archival 
records.  NARA  also  may  disclose 
information  in  OFAS  records  for  the 
processing  of  customer  refunds  to  the 
General  Services  Administration,  which 
provides  NARA's  financial  and 
accoimting  system  under  a  cross- 
servicing  agreement.  The  routine  use 
statements  A,  E.  F,  described  in 
Appendix  A  following  the  NARA 
Notices,  also  apply  to  this  system  of 
records. 

POUCIES  AND  PRACTKES  FOR  STORING, 
RETRKVING,  ACCE8SINQ.  RETAMINQ,  AND 
DSPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRtEVAMUTY: 

Information  in  OFAS  records  may  be 
retrieved  by  the  name  of  the  individual 
and/or  the  OFAS  transaction  number. 
Information  in  electronic  records  may 
also  be  retrieved  by  the  invoice  number 
or  zip  code. 

SAFEGUARDS: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 
to  authorized  NARA  personnel. 
Electronic  records  are  accessible  via 
passwords  from  terminals  located  in 
attended  offices.  Credit  card  information 
is  compartmentalized  so  that  it  is 
available  only  to  those  NARA 
employees  responsible  for  posting  and 
billing  credit  card  transactions.  After 
hours,  buildings  have  security  guards 
and/ or  doors  are  secured  and  all 
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entrances  are  monitored  by  electronic 
surveillance  equipment. 

RETENTXM  AND  disposal: 

OFAS  records  are  temporary  records 
and  are  destroyed  in  accordance  with 
the  disposition  instructions  in  the 
NARA  records  schedule  contained  in 
FILES  203,  the  NARA  Files 
Maintenance  and  Records  Disposition 
Manual.  Individuals  may  request  a  copy 
of  the  disposition  instructions  bom  the 
NARA  Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  for  OFAS  records 
is  the  Assistant  Archivist  fo^ 
Administrative  Services.  The  address 
for  this  location  is  listed  in  Appendix  B 
following  the  NARA  Notices. 

N0T1HCATI0N  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

I  Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 

contents  and  appealing  initial    

determinations  are  foimd  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

i  Information  in  OFAS  records  is 
btained  from  customers,  NARA 
employees  or  agents  who  are  involved 
in  the  order  process,  and  GSA 
employees  who  process  refunds. 

NARA  26 
SYSTEM  NAME: 

I  Volunteer  Files. 

SYSTEM  location:  , 

LVolimteer  files  may  be  maintained  at 
pervisory  or  administrative  offices  at 
all  NARA  facilities  that  use  volunteer 
workers. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

i;YSTEM: 
Individuals  covered  by  this  system 
nclude  persons  who  have  applied  to  be 
NARA  volimteers. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Volunteer  files  consist  of  a  variety  of 
records  maintained  by  operating 
officials  to  administer  personnel  matters 
affecting  volunteers.  Records  may 


include:  Applications  for  volimteer 
service  and  for  building  passes, 
registration  forms,  other  administrative 
forms,  correspondence,  resumes,  letters 
of  recommendation,  college  transcripts 
and  forms,  performance  assessments, 
and  copies  of  timesheets.  Volunteer  files 
may  include  some  or  all  of  the  following 
information  about  an  individual:  Name; 
home  and  emergency  addresses  and 
telephone  numbers;  social  security 
number;  birthdate;  professional 
qualifications,  training,  awards,  and 
other  recognition;  employment  history; 
and  information  about  injiuies,  conduct, 
attendance,  years  of  service,  and  work 
assignments.  This  system  of  records 
does  not  include  official  personnel  files, 
which  are  covered  by  Office  of 
Personnel  Management  systems  of 
records  OPM/GOVT-1  through  10. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  2105(d)  and  generally  5  and 
31  U.S.C. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  volunteer  files  on 
individuals  to:  Evaluate  individuals 
who  apply  to  serve  as  volunteers, 
docents,  interns,  and  work  study 
students  at  NARA  facihties;  assign  work 
and  monitor  performance;  and  carry  out 
personnel  management  responsibilities 
in  general  affecting  those  volunteers. 
NARA  may  disclose  attendance  and 
performance  information  on  interns  and 
work  study  students  to  colleges  and 
xmiversities  that  oversee  those 
individuals  in  student  internships  and 
work-study  programs.  The  routine  use 
statements  A,  B,  C.  D,  F.  and  G. 
described  in  Appendix  A  following  the 
NARA  Notices,  also  apply  to  this  system 
of  records. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRIEVABILITY: 

Information  in  volunteer  files  may  be 
retrieved  primarily  by  the  name  of  the 
individual. 

SAFEGUARDS: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 
to  authorized  NARA  personnel. 
Electronic  records  are  accessible  via 
passwords  from  terminals  located  in 
attended  offices.  After  business  hours, 
buildings  have  security  guards  and/or 
secured  doors,  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 


RETENTION  AND  DISPOSAL: 

Volunteer  files  are  temporary  records 
and  are  destroyed  in  accordance  with 
the  disposition  instructions  in  the 
NARA  records  schedule  contained  in 
FILES  203.  the  NARA  Files 
Maintenance  and  Records  Disposition 
Manual.  Individuals  may  request  a  copy 
of  the  disposition  instructions  from  the 
NARA  Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  volunteer  files  located  in  Staff 
Development  Services  Branch,  the 
system  manager  is  the  Assistant 
Archivist  for  Human  Resources  and 
Information  Services.  For  volunteer  files' 
located  in  organizational  units  in  the 
Office  of  Records  Services — 
Washington,  DC  the  system  manager  is 
the  Assistant  Archivist  for  Records 
Services — Washington,  DC.  For 
volunteer  files  located  in  individual 
Presidential  libraries,  projects,  and 
staffs,  and  regional  records  services 
facilities,  the  system  manager  is  the 
director  of  the  Presidential  library, 
project,  or  staff  or.  regional  records 
services  facilities.  The  addresses  for 
these  locations  are  listed  in  Appendix  B 
following  the  NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the- 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  volunteer  files  is 
obtained  from  the  volunteers 
themselves,  NARA  supervisors,  persons 
listed  as  references  in  applications 
submitted  by  volunteers,  and 
educational  institutions. 

NARA  27 

SYSTEM  NAME: 

Contracting  Officer  and  Contracting 
Officer's  Technical  Representative 
(COTR)  Designation  Files. 

SYSTEM  location: 

Contracting  officer  and  contracting 
officer's  technical  representative  (COTR) 
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designation  files  are  maintained  in  the 
Acquisitions  Services  Division  and  the 
Financial  Services  Division  in  the 
Washington,  DC,  area. 

CATEGOmES  OF  INOIVIOUALS  COVERtD  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  current  and  former  NARA 
employees  who  have  been  appointed  as 
NARA  contracting  officers.  Government 
credit  cardholders,  and  COTRs  in 
accordance  with  Federal  Acquisition 
Regulations  (FAR)  and  internal 
procurement  procedures. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Contracting  officer  and  COTR 
designation  files  may  include:  Standard 
Forms  1402,  Certificate  of  Appointment; 
correspondence,  copies  of  training 
course  certificates;  copies  of  training 
forms;  and  lists.  These  files  may  contain 
some  or  all  of  the  following  information 
about  an  individual:  name,  address, 
NARA  correspondence  symbol, 
telephone  number,  social  secvirity 
number,  birthdate,  position  title,  grade, 
procurement  authorities,  and 
information  about  procurement  training 
and  Government  credit  cards  issued. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  2104  and  48  CFR  1.603 
generally. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMG  CATEQORKS  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  contracting  officer 
and  COTR  designation  files  in  order  to 
administer  procurement  certification 
and  training  programs  for  NARA 
contracting  officers,  credit  cardholders, 
and  COTRs  in  accordance  with  the  FAR 
and  internal  procurement  procedures. 

The  routine  use  statements  A  and  F, 
described  in  Appendix  A  following  the 
NARA  Notices,  also  apply  to  this  system 
of  records. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

retrievabiuty: 

Information  in  contracting  officer  and 
COTR  designation  files  may  be  retrieved 
by  the  name  of  the  individual  or  by 
NARA  correspondence  symbol. 

SAFEGUARDS: 

During  business  hours,  records  are 
maintained  in  areas  accessible  only  to 
authorized  NARA  personnel.  Electronic 
records  are  accessible  via  passwords 
from  terminals  located  in  attended 
offices.  After  business  hours,  buildings 


have  security  guards  and/or  secured 
doors,  and  all  entrances  are  monitored 
by  electronic  surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

Contracting  officer  and  COTR 
designation  files  are  temporary  records 
and  are  destroyed  in  accordance  with 
the  disposition  instructions  in  the 
NARA  records  schedule  contained  in 
FILES  203.  the  NARA  Files 
Maintenance  and  Records  Disposition 
Manual.  Electronic  files  are  periodically 
updated  and  purged  of  outdated 
information.  Individuals  may  request  a 
copy  of  the  disposition  instructions 
from  the  NARA  Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  for  contracting 
officer  and  COTR  designation  files  is  the 
Assistant  Archivist  for  Administrative 
Services.  The  address  for  this  location  is 
listed  in  Appendix  B  following  the 
NARA  Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  contracting  officer  and 
COTR  designation  files  may  be  obtained 
from  the  individuals  on  whom  records 
are  maintained,  NARA  supervisors,  and 
organizations  that  provide  procurement 
training  or  issue  Government  credit 
cards. 

NARA  28 

SYSTEM  NAME: 

Tort  and  employee  claim  files. 

SYSTEM  LOCATION: 

Records  are  located  in  the  Office  of 
General  Coimsel  (NGC). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include:  Current  and  former  NARA 
employees,  other  Federal  agency 
employees,  and  individual  members  of 
the  public  who  have  filed  a  tort  claim 
or  an  employee  claim  against  NARA. 


CATEGORIES  Of  RECORDS  M  THE  system: 

Records  in  the  system  may  contain 
some  or  all  of  the  following  information 
about  an  individual:  Name,  social 
security  number,  position  description, 
grade,  salary,  work  history,  complaint, 
credit  ratings,  medical  diagnoses  and 
prognoses,  and  doctor's  bills.  The 
system  may  also  contain  other  records 
such  as:  Case  history  files,  copies  of 
applicable  law(s),  working  papers  of 
attorneys,  testimony  of  witnesses, 
background  investigation  materials, 
correspondence,  damage  reports, 
contracts,  accident  reports,  pleadings, 
affidavits,  estimates  of  repair  costs, 
invoices,  financial  data,  and  other  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  552;  5  U.S.C.  552a;  5  U.S.C. 
Part  n;  28  U.S.C.  1291, 1346(b)(c), 
1402(b),  1504,  2110.  2401(b).  2402. 
2411(b),  2412(c).  2671-2680. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  are  used  to  make 
determinations  on  tort  and  employee 
claims  and  for  internal  statistical 
reports.  Information  may  be  disclosed 
to:  The  General  Services  Administration 
to  process  payments  for  approved 
claims;  and  the  Department  of  Justice  in 
review,  settlement,  defense,  and 
prosecution  of  claims,  and  law  suits 
arising  from  those  claims.  The  routine 
use  statements  A,  B,  C,  E,  F,  and  G, 
described  in  Appendix  A  following  the 
NARA  notices,  also  supply  to  this 
system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records. 

RETRIEVABIUTY: 

Information  may  be  retrieved  by  the 
name  of  the  individual. 

SAFEGUARDS: 

During  business  hours,  records  are 
maintained  in  areas  accessible  only  to 
authorized  NARA  personnel.  After 
business  hours,  buildings  have  security 
guards  and/or  secured  doors,  and  all 
entrances  are  monitored  by  electronic 
surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

Tort  and  employee  claim  files  are 
temporary  records  and  are  destroyed  in 
accordance  with  disposition 
instructions  in  the  NARA  records 
schedule  contained  in  FILES  203,  the 
NARA  Files  Maintenance  and  Records 
Disposition  Manual.  Individuals  may 
request  a  copy  of  the  disposition 
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instructions  from  the  NARA  Privacy  Act 
Officer.  ^ 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

The  system  manager  is  the  General 
Coimsel,  Office  of  General  Counsel.  The 
address  for  this.location  is  listed  in 
Appendix  B  following  the  NARA 
Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B  following  the 
NARA  Notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 

contents  and  appealing  initial    

determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  one  or  more  of  the  following 
sources:  Federal  employees  and  private 
parties  involved  in  torts  and  employee 
claims,,  witnesses,  and  doctors  and  other 
health  professionals. 

NARA  29 

SYSTEM  NAME: 

j  State  Historical  Records  Advisory 
Board  Member  Files. 

SYSTEM  location: 

State  historical  records  advisory  board 
member  files  are  located  at  the  National 
Historical  Publications  and  Records 
Commission  (NHPRC)  in  Washington. 
DC. 

categories  of  individuals  covered  by  the 
system: 

Individuals  covered  by  the  system 
include  persons  who  have  been 
appointed  by  states,  territories,  and  the 
District  of  Columbia  to  serve  as 
members  of  state  historical  records 
advisory  boards. 

rTEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Board  member  files  may  include 
correspondence,  resiunes,  biographical 
statements,  and  lists  containing  some  or 
all  of  the  following  information  about  an 
individual:  Name,  address,  telephone 
number,  appointment  expiration  date, 
educational  background,  professional 
experience  and  awards,  archival  and 
historical  records  experience,  and  titles 
of  publications. 


AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2504. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  NHPRC  maintains  files  on 
members  of  state  historical  records 
advisory  boards  to:  Document 
membership  on  state  boards  that 
participate  in  NHPRC  records  grant 
programs;  oversee  NHPRC  grant-making 
and  grant  administration 
responsibilities;  and  contact  board 
members  about  future  meetings  and 
events.  The  routine  use  statement  F, 
described  in  Appendix  A  following  the 
NARA  Notices,  also  applies  to  this 
system  of  records. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRIEVABIUTY: 

Information  in  state  historical  records 
advisory  board  member  files  may  be 
retrieved  by  the  name  of  the  individual 
or  by  state. 

safeguards: 

During  business  hours,  records  are 
maintained  in  areas  accessible  only  to 
authorized  NARA  personnel.  Electronic 
records  are  accessible  via  passwords 
bom  terminals  located  in  attended 
offices.  After  hours,  the  building  has 
security  guards  and/or  doors  are  secured 
and  all  entrances  are  monitored  by 
electronic  surveillance  equipment. 

retention  and  disposal: 

State  historical  records  advisory  board 
member  files  are  temporary  records  and 
are  destroyed  in  accordance  with  the 
disposition  instructions  in  the  NARA 
records  schedule  contained  in  FILES 
203,  the  NARA  Files  Maintenance  and 
Records  Disposition  Manual. 
Individuals  may  request  a  copy  of  the 
disposition  instructions  from  the  NARA 
Privacy  Act  Officer. 

system  manager(s)  and  address: 

The  system  manager  for  state 
historical  records  advisory  board 
member  files  is  the  Executive  Director, 
NHPRC.  The  address  is  listed  in 
Appendix  B  following  the  NARA 
Notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B  after  the  NARA 
notices. 


RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in  the 
NARA  notices. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  state  historical  records 
advisory  board  member  files  may  be 
obtained  from  board  members 
themselves,  state  officials,  and 
references  furnished  by  board  members. 

NARA  30 

SYSTEM  NAME: 

Garnishment  files. 

SYSTEM  location: 

Records  are  located  in  the  Office  of 
General  Counsel  (NGC). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  current  and  former  NARA 
employees  against  whom  a  garnishment 
order  has  been  filed. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  system  may  contain 
some  or  all  of  the  following  information 
about  an  individual:  Name,  social 
security  number,  address,  position  title 
and  NARA  imit,  salary,  debts,  and 
creditors. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  Part  D;  42  U.S.C.  659;  11 
U.S.C.  1325;  5  U.S.C.  15512  to  5514. 
5517,5520. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  are  used  to  process 
garnishment  orders.  Iniformation  is 
disclosed  to  the  General  Services 
Administration,  acting  as  NARA's 
payroll  agent,  to  process  withholdings 
for  garnishments.  The  routine  use 
statements  E,  and  F,  described  in 
Appendix  A  following  the  NARA 
notices,  also  apply  to  this  system  of 
records. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records. 
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RETRIEVAMUTV: 

Information  may  be  retrieved  by  the 
name  of  the  individual. 

safeguards: 

During  business  hours,  records  are 
maintained  in  areas  accessible  only  to 
authorized  NARA  personnel.  After 
business  hours,  buildings  have  security 
guards  and/or  secured  doors,  and  all 
entrances  are  monitored  by  electronic 
surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

Garnishment  files  are  temporary 
records  and  are  destroyed  in  accordance 
with  disposition  instructions  in  the 
NARA  records  schedule  contained  in 
FILES  203.  the  NARA  Files 
Maintenance  and  Records  Disposition 
Manual.  Individuals  may  request  a  copy 
of  the  disposition  instructions  from  the 
NARA  Privacy  Act  Officer. 

SYSTEM  IIANAQER(S)  AND  ADDRESS: 

The  system  manager  is  the  General 
Counsel,  Office  of  the  General  Counsel. 
The  address  for  this  location  is  listed  in 
Appendix  B  following  the  NARA 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 

contents  and  appealing  initial    

determinations  are  foimd  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  courts  that  have  issued  a 
garnishment  order  and  NARA  personnel 
records. 

NARA  31 

SYSTEM  NAME: 

Ride  Share  Locator  Database. 

SYSTEM  location: 

The  ride  share  locator  database  is 
maintained  at  the  Facilities  and  Materiel 
Management  Services  Division  (NAF). 

categories  of  wdiviouals  covered  by  the 

SYSTEM: 

Individuals  covered  by  this  system 
include  NARA  employees  whose  duty 


station  is  or  may  become  College  Park, 
MD,  and  who  have  expressed  an  interest 
in  the  NARA  Ride  Share  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  ride  share  locator  database 
contains  the  following  information 
about  an  individual:  name;  city,  county 
and  state  and  zip  code  of  residence; 
NARA  unit;  and  NARA  work  phone 
number. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2104. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  mCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  the  ride  share 
locator  database  to  provide  employees 
with  the  names  of  and  residential 
information  of  other  employees  who 
have  expressed  an  interest  in  sharing 
rides  for  daily  commuting  to  the 
National  Archives  at  College  Park,  MD. 
The  routine  use  statement  F,  described 
in  Appendix  A  following  the  NARA 
Notices,  also  applies  to  this  system. 

STORAGE: 

Electronic  records  from  which  paper 
records  may  be  printed. 

retrievabhjty: 

Information  in  the  ride  share  locator 
database  may  be  retrieved  by  the  name 
of  the  individual,  city,  state,  and/or  zip 
code. 

SAFEGUARDS: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  to 
authorized  NARA  personnel.  Electronic 
records  are  accessible  via  passwords 
from  terminals  located  in  attended 
offices.  After  business  hours,  buildings 
have  security  guards  and/or  secured 
doors,  and  all  entrances  are  monitored 
by  electronic  surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

Records  in  the  ride  share  locator 
database  are  temporary  records  and  are 
destroyed  in  accordance  with  the 
disposition  instructions  in  the  NARA 
records  schedule  contained  in  FILES 
203,  the  NARA  Files  Maintenance  and 
Records  Disposition  Manual. 
Individuals  may  request  a  copy  of  the 
disposition  instructions  from  the  NARA 
Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  for  the  ride  share 
locator  database  is  the  Assistant 
Archivist  for  Administrative  Services. 
The  address  for  this  location  is  listed  in 
Appendix  B  following  the  NARA 
Notices. 


NOTVICATION  PROCEDURE: 

Individuals  interested  in  inquiring      ^ 
about  thefr  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTINQ  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  the  ride  share  locator 
database  is  obtained  from  individuals 
who  have  furnished  information  to  the 
NARA  Ride  Share  Program. 
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SYSTEM  NAME: 

Alternate  Dispute  Resolution  Files. 

SYSTEM  LOCATION: 

The  agency's  Alternate  Dispute 
Resolution  (ADR)  files  are  maintained 
by  the  Office  of  General  Counsel  (NGC).  ; 

CATEGORKS  OF  INDMDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  NARA  staff  and  former  staff, 
who  participate  in  the  ADR  process,  the 
agency's  Dispute  Resolution  Specialist 
and  Deputy  Dispute  Resolution 
Specialist,  and  contractor  personnel 
used  as  mediators  in  the  ADR  process. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

ADR  files  may  include:  Written  and 
electronic  communication  between  the 
employee  or  former  employee, 
participant  representative(s).  Dispute 
Resolution  Specialist  and  Deputy 
Dispute  Resolution  Specialist,  and  the 
contractor  mediator;  procurement  data; 
invoices  for  services;  and  ADR  case 
files.  The  system  may  contain  the 
following  information  about  an 
individual:  Name,  home  and  office 
addresses,  telephone  nimiber,  dollar 
value  of  services  rendered  by  the 
contractor,  previous  employment 
disputes,  and  education  and 
employment  experience  of  the 
contractor. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Public  Laws  101-552  and  104-320.  as 
amended. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  ADR  files  in  order  to 
facilitate  the  ADR  program  at  the 
agency.  These  records  may  be  used  by 
members  of  the  Dispute  Resolution  staff 
facilitating  dispute  resolution  and 
pa}rment  of  contractors,  and  by  the 
contractor  mediators  performing 
services  and  invoicing  for  an  ADR  case. 
The  Routine  Use  statements  A  and  F, 
described  in  Appendix  A  following  the 
NARA  notices,  also  apply  to  this  system 
of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRIEV  ABILITY: 

Information  in  the  records  may  be 
retrieved  by:  The  name  of  the 
individual;  the  location  of  the  work  site; 
a  numeric  case  file  number;  and/ or  the 
type  of  request. 

SAFEGUARDS: 

During  normal  hours  of  operation, 
paper  records  are  maintained  in  areas 
only  accessible  to  authorized  personnel 
of  NARA.  Electronic  records  are 
accessible  via  passwords  from  terminals 
located  in  attended  offices.  After  hours, 
buildings  have  security  guards  and/or 
doors  are  seciired  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 

RETENTION  AND  DISPOSAL: 

Agency  ADR  files  are  temporary 
records  and  are  destroyed  in  accordance 
with  the  disposition  instructions  in  the 
NARA  records  schedule  contained  in 
FILES  203,  the  NARA  Files 
Maintenance  and  Records  Disposition 
Manual.  Individuals  may  request  a  copy 
of  the  disposition  instructions  from  the 
NARA  Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  for  ADR  program 
files  is  the  General  Counsel,  NGC.  The 
address  for  this  organization  is  listed  in 
Appendix  B  following  the  NARA 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 


Act  Officer  at  the  address  given  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  the  agency  ADR 
program  files  is  obtained  from  NARA 
staff  and  former  staff,  participant 
representative(s),  the  Dispute  Resolution 
Staff,  and  the  contractor  mediators. 
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SYSTEM  NAME: 

Development  and  Donor  Files. 

SYSTEM  location: 

The  agency's  Development  and  Donor 
files  are  maintained  by  NARA's 
Development  Staff  in  the  Office  of  the 
Archivist  (NDEV),  the  National  Archives 
Trust  Fund  Division  (NAT),  and 
individual  Presidential  libraries. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  covered  by  this  system 
include  persons  who  donate  money  or 
other  gifts  to  NARA  or  directly  to  a 
Presidential  library  or  to  the  Fovmdation 
for  the  National  Archives;  prospective 
donors;  and  other  persons  contacted  by 
NDEV,  the  Archivist  of  the  United 
States,  and  other  NARA  officials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Development  and  Donor  files  may 
include  biographical  and  demographic 
information  for  individuals  and 
organizations;  background  information, 
interests,  affiliations,  and  giving  history 
for  donors,  including  their  relationship 
and  participation  with  the  organization 
and  its  stakeholders;  prospect 
management  data  such  as  interests, 
affiliations,  cultivation  and  solicitation 
of  gifts,  strategy  reports,  and  talking 
points;  information  on  gifts  and  pledges 
made  and  miscellaneous  information 
about  each  gift;  records  of 
acknowledgment  packages  and 
solicitation  letters,  including 
membership  cards,  receipts,  reminders, 
renewal  notices,  program 
aimouncements,  invitations,  and 
attendance  records  for  special  events. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2112(g)(1);  2305. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  Development  and 
Donor  files  in  order  to  facilitate  the 
statutory  gift  solicitation  and  receipt 


authority  of  the  Archivist  of  the  United 
States.  "The  information  in  these  files 
may  be  used  by  NARA  staff  to  solicit, 
receive,  expend,  or  otherwise  use  the 
monetary  donations  and  gifts  on  behalf 
of  NARA.  Development  and  Donor  files 
relating  to  the  Foimdation  for  the 
National  Archives  may  be  used  by 
NARA  staff  and  the  Board  of  Directors, 
staff  and  contractors  of  the  Foimdation 
for  the  National  Archives — a  non- 
governmental 501(c)(3)  organization  that 
supports  the  programs  and  activities  of 
the  National  Archives — for  these  same 
purposes. 

The  Routine  Use  statements  A,  E,  F, 
and  G,  described  in  Appendix  A    • 
following  the  NARA  notices,  also  apply 
to  this  system  of  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  electronic  records. 

RETRIEVABILfTY: 

Information  in  the  records  may  be 
retrieved  by  the  name  of  the  individual 
or  the  organization,  interest,  project,  or 
gift  level  with  which  the  individual  is 
associated. 

safeguards: 

During  normal  hours  of  operation, 
paper  records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
of  NARA.  Electronic  records  are 
accessible  via  passwords  from  terminals 
located  in  attended  offices.  After  houjs, 
buildings  have  security  guards  and/or 
doors  are  secured  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 

RETENTION  AND  DISPOSAL: 

Development  and  Donor  files  are 
temporary  records  and  are  destroyed  in 
accordance  with  the  disposition 
instructions  in  the  NARA  records 
schedule  contained  in  FILES  203,  the 
NARA  Files  Maintenance  and  Records 
Disposition  Manual.  Individuals  may 
request  a  copy  of  the  disposition 
instructions  from  the  NARA  Privacy  Act 
Officer. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

For  Development  and  Donor  files 
relating  to  the  activities  of  the 
Foimdation  for  the  National  Archives, 
the  system  manager  is  the  Director, 
NDEV.  For  Development  and  Donor  files 
relating  to  the  activities  of  NAT,  the 
system  manager  is  the  Director,  NAT. 
For  Development  and  Donor  files 
relating  to  the  activities  of  the 
individual  Presidential  libraries,  the 
system  manager  is  the  director  of  the 
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individual  Presidential  library.  The 
addresses  for  these  offices  are  listed  in 
Appendix  B  following  the  NARA 
notices. 

NOrnCATKM  procedure: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES:   . 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  the  Development  and 
Donor  files  is  obtained  from  the 
Foundation  for  the  National  Archives, 
communications  with  members, 
cultivation  and  solicitation  of 
prospective  donors,  and  publicly 
available  sources. 
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SYSTEM  NAME: 

Agency  Ethics  Program  Files 

SYSTEM  LOCATION: 

The  agency's  ethics  program  files  are 
maintained  by  the  Office  of  General 
Coimsel  (NGC).  The  address  for  this 
organization  is  listed  in  Appendix  B 
following  the  NARA  Notices. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  NARA  employees  and  former 
employees  who  request  ethics  guidance 
from  the  agency's  ethics  staff. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Ethics  program  files  may  include 
employee  memoranda  and 
correspondence,  notes  taken  by  the 
ethics  staff,  memoranda  summarizing 
advice  given  orally,  and  electronic 
records.  These  files  may  contain  the 
following  information  about  an 
individual:  Name,  address,  and 
telephone  number. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Orders  12674  and  12731,  5 
CFR  Parts  2638  and  7601. 


ROUTME  USES  OF  RECORDS  HAMTAMED  IN  THE 
SYSTEM,  INCUIDMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  ethics  program  files 
on  employees  to  document  advice  eind 
opinions  given  in  ethics  matters  and  to 
maintain  a  historical  record  of  ethics 
opinions  that  may  be  used  in  future 
ethics  cases.  Routine  use  statements  A, 
E,  and  G,  described  in  Appendix  A 
following  the  NARA  Notices,  also  apply 
to  this  system  of  records. 

STORAGE: 
Paper  and  electronic  records. 

RETRIEVABIUTY: 

Information  in  credentials  and  passes 
may  be  retrieved  by  the  name  of  the 
individual  or  date. 

safeguards: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  only 
to  authorized  NARA  personnel. 
Electronic  records  are  accessible  via 
passwords  from  terminals  located  in 
attended  offices.  After  business  hours, 
buildings  have  security  guards  and/or 
secured  doors,  and  all  entrances  are 
monitored  by  electronic  surveillance 
equipment. 

RETENTION  AND  DISPOSAL: 

Agency  ethics  program  files  are 
temporary  records  and  are  destroyed  in 
accordance  with  the  disposition 
instructions  in  the  NARA  records 
schedule  contained  in  FILES  203,  the 
NARA  Files  Maintenance  and  Records 
Disposition  Manual.  Individuals  may 
request  a  copy  of  the  disposition 
instructions  from  the  NARA  Privacy  Act 
Officer. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

The  system  manager  for  ethics 
program  files  is  NGC.  The  address  for 
this  organization  is  listed  in  Appendix 
B  following  the  NARA  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
given  in  Appendix  B. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 


RECORD  SOURCE  CATEGORIES: 

Information  in  ethics  program  files  is 
obtained  from  NARA  employees,  former 
employees  and  the  agency's  ethics  staff. 

Appendix  A:  Routine  Uses 

The  following  routine  Use  statements  apply 
to  National  Archives  and  Records 
Administration  Privacy  Act  Notices  where 
indicated: 

A.  Routine  Use-Law  Enforcement 

In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out  its 
functions  indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal  or 
regulatory  in  nature,  and  whether  arising  by 
general  statute  or  particular  program  statute, 
or  by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in  the 
system  of  records,  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  Federal,  State,  local,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such  violation  or 
charged  with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order  issued 
pursuant  thereto. 

B.  Routine  Use-Disclosure  When  Requesting 
Information 

A  record  from  this  system  of  records  may 
be  disclosed  as  a  routine  use  to  a  Federal, 
State,  or  local  agency  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent  information, 
such  as  current  licenses,  if  necessary,  to 
obtain  information  relevant  to  an  agency 
decision  concerning  the  hiring  or  retention  of 
an  employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or  the 
issuance  of  a  license,  grant,  or  other  benefit. 

C.  Routine  Use-Disclosure  of  Requested 
Information 

A  record  from  this  system  of  records  may 
be  disclosed  to  a  Federal  agency,  in  response 
to  its  request,  in  connection  with  the  hiring 
or  retention  of  an  employee,  the  issuance  of 
a  security  clearance,  conducting  a  security  or 
suitability  investigation,  classifying  a  job,  the 
reporting  of  an  investigation  of  an  employee, 
the  letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to  the 
requesting  agency's  decision  on  the  matter. 

D.  Routine  Use-Grievance,  Complaint, 
Appeal 

A  record  from  this  system  of  records  may 
be  disclosed  to  an  authorized  appeal  or 
grievance  examiner,  formal  complaints 
examiner,  equal  employment  opportunity 
investigator,  arbitrator,  or  other  duly 
authorized  official  engaged  in  investigation 
or  settlement  of  a  grievance,  complaint,  or. 
appeal  filed  by  an  employee.  A  record  from 
this  system  of  records  may  he  disclosed  to 
the  United  States  Office  of  Personnel 
Management  (OPM),  the  Merit  Systems 
Protection  Board,  Federal  Labor  Relations 
Authority,  or  the  Equal  Employment 
Opportunity  Commission  when  requested  in 
the  performance  of  their  authorized  duties. 
To  the  extent  that  official  personnel  records 
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in  the  custody  of  NARA  are  covered  within 
the  system  of  records  published  by  OPM  as 
Govemmentwide  records,  those  records  will 
be  considered  as  a  part  of  that 
Govemmentwide  system.  Other  records 
covered  by  notices  published  by  NARA  and 
considered  to  be  separate  systems  of  records 
may  be  transferred  to  OPM  in  accordance 
with  official  personnel  programs  and 
activities  as  a  routine  use. 

E.  Routine  Use-Congressional  Inquiries 

A  record  from  this  system  of  records  may 
be  disclosed  as  a  routine  use  to  a  Member  of 
Ccmgress  or  to  a  congressional  staff  member 
in  response  to  an  inquiry  of  the  congressional 
office  made  at  the  request  of  the  individual 
about  whom  the  record  is  maintained. 

F.  Routine  Use-NARA  Agents 

A  record  from  this  system  of  records  may 
be  disclosed  as  a  routine  use  to  an  expert, 
consultant,  agent,  or  a  contractor  of  NARA  to 
the  extent  necessary  for  them  to  assist  NARA 
in  the  performance  of  its  duties.  Agents 
include,  but  are  not  limited  to,  GSA  or  other 
entities  supporting  NARA's  payroll,  finance, 
and  personnel  responsibilities. 

G.  Routine  Use-Department  of  Justice/Courts 

A  record  from  this  system  of  records  may 
he  disclosed  to  the  Department  of  Justice  or 
in  a  proceeding  before  a  court  or  adjudicative 
body  before  which  NARA  is  authorized  to 
appear,  when:  (a)  NARA,  or  any  component 
thereof;  or,  (b)  any  employee  of  NARA  in  his 
or  her  official  capacity;  or,  (c)  any  employee 
of  NARA  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  or  NARA 
has  agreed  to  represent  the  employee;  or  (d) 
the  United  States,  where  NARA  determines 
that  litigation  is  likely  to  affect  the  agency  or 
any  of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and  the 
use  of  such  records  by  the  Department  of 
Justice  or  by  NARA  before  a  court  or 
adjudicative  body  is  deemed  by  NARA  to  be 
relevant  and  necessary  to  the  litigation, 
provided,  however,  that  in  each  case,  NARA 
determines  that  disclosure  of  the  records  is 
a  use  of  the  information  contained  in  the 
records  that  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

Appendix  B — ^Addresses  of  NARA 
Facilities 

To  inquire  about  your  records  or  to  gain 
access  to  your  records,  you  should  submit 
your  request  in  writing  to:  NARA  Privacy  Act 
Officer,  Office  of  General  Counsel  (NGC), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road,  Room 
3110,  College  Park.  MD  20740-6001. 

If  the  system  manager  is  the  Assistant 
Archivist  for  Record  Services — Washington, 
DC  (NW),  the  records  are  located  at  the 
following  address:  Office  of  Record 
Services— Washington,  DC  (NW),  National 
Archives  and  Records  Administration,  8601 
Adelphi  Road,  Room  3400,  College  Park,  MD 
20740-6001. 

If  the  system  manager  is  the  director  of  a 
Presidential  Library,  the  records  are  located 
at  the  appropriate  Presidential  Library,  Staff 
or  Project: 
George  Bush  Library,  1000  George  Bush  Drive 

West,  College  Station,  TX  77845. 


Jimmy  Carter  Library,  441  Freedom  Parkway, 

Atlanta,  GA  30307-1498. 
William  J.  Clinton  Presidential  Materials 

Project,  1000  LaHarpe  Boulevard,  Little 

Rock,  AR  72201. 
Dwight  D.  Eisenhower  Library,  200  SE  4th 

Street,  Abilene,  KS  67410-2900. 
Gerald  R.  Ford  Library.  1000  Beal  Avenue, 

Ann  Arbor,  MI  48109-2114. 
Herbert  Hoover  Library,  210  Parkside  Drive, 

P.O.  Box  488,  West  Branch,  L\  52358- 

0488. 
Lyndon  B.  Johnson  Library,  2313  Red  River 

Street,  Austin,  TX  78705-5702. 
John  F.  Kennedy  Library,  Columbia  Point, 

Boston,  MA  02125-3398. 
Nixon  Presidential  Materials  Staff,  National 

Archives  and  Records  Administration, 

8601  Adelphi  Road,  Room  1320,  College 

Park,  MD  20740-6001. 
Ronald  Reagan  Library,  40  Presidential  Drive, 

Simi  Valley,  CA  93065-0600. 
Franklin  D.  Roosevelt  Library,  4079  Albany 

Post  Road,  Hyde  Park,  NY  12538-1999. 
Harry  S.  Truman  Library,  500  West  U.S. 

Highway  24,  Independence,  MO  64050- 

1798. 
Office  of  Presidential  Libraries,  National 

Archives  and  Records  Administration, 

8601  Adelphi  Road,  Room  2200,  College 

Park,  MD  20740-6001. 

If  the  system  manager  is  the  director  of  a 
regional  records  center  or  regional  archives 
facility,  the  records  are  located  at  the 
appropriate  regional  records  center  or 
regional  archives  facility: 
NARA's  Pacific  Alaska  Region  (Anchorage),- 

654  West  Third  Avenue,  Anchorage, 

Alaska  99501-2145. 
NARA's  Southeast  Region  (Atlanta),  1557  St. 

Joseph  Avenue,  East  Point,  Georgia  30344- 

2593. 
NARA's  Northeast  Region  (Boston),  Frederick 

C.  Murphy  Federal  Center,  380  Trapelo 

Road,  Waltham,  Massachusetts  02452- 

6399. 
NARA's  Great  Lakes  Region  (Chicago),  7358 

South  Pulaski  Road,  Chicago,  Illinois 

60629-5898. 
NARA's  Great  Lakes  Region  (Dayton),  3150 

Springboro  Road,  Dayton,  Ohio  45439- 

1883. 
NARA's  Rocky  Mountain  Region  (Denver), 

Physical  location:  Bldg.  48,  Denver  Federal 
Center,  West  6th  Avenue  and  Kipling 
Street,  Denver,  Colorado  80225-0307. 

Mailing  address:  P.O.  Box  25307,  Denver, 
Colorado  80225-0307. 
NARA's  Southwest  Region  (Fort  Worth) 

Physical  location:  501  West  Felix  Street, 
Building  1,  Fort  Worth,  Texas  76115- 
3405, 

Mailing  address:  P.O.  Box  6216,  Fort 
Worth,  Texas  76115-0216. 
NARA's  Central  Plains  Region  (Kansas  City), 

2312  East  Bannister  Road,  Kansas  City, 

Missouri  64131-3011. 
NARA's  Pacific  Region  (Laguna  Niguel,  CA), 

24000  Avila  Road,  1st  Floor,  East  Entrance, 

Laguna  Niguel,  California  92677-3497. 
NARA's  Central  Plains  Region  (Lee's 

Summit,  MO),  200  Slpace  Center  Drive, 

Lee's  Summit,  Missouri  64064-1182. 
NARA's  Northeast  Region  (New  York  City), 

201  Varick  Street,  New  York,  New  York 
10014-4811. 


NARA's  Northeast  Region  (Center  City 

Philadelphia),  900  Market  Street, 

Philadelphia,  Pennsylvania  19107-4292. 
NARA's  Mid  Atlantic  Region  (Northeast 

Philadelphia),  14700  Townsend  Road, 

Philadelphia,  Pennsylvania  19154-1096. 
NARA's  Northeast  Region  (Pittsfield,  MA),  10 

Conte  Drive,  Pittsfield,  Massachusetts 

01201-8230. 
NARA's  Pacific  Region  (San  Francisco),  1000 

Commodore  Drive,  San  Bruno,  California 

94066-2350. 
NARA's  Pacific  Alaska  Region  (Seattle),  6125 

Sand  Point  Way  NE,  Seattle,  Washington 

98115-7999. 
National  Personnel  Records  Center.  Civilian 

Personnel  Records,  111  Winnebago  Street, 

St.  Louis,  Missouri  63118-4199. 
National  Personnel  Records  Center.  Military 

Personnel  Records,  9700  Page  Avenue,  St. 

Louis,  MO  63132-5100. 
Washington  National  Records  Center 

(WNRC),  4205  Suitland  Road,  Suitland, 

MD20746-a001. 

If  the  system  manager  is  the  Director  of  the 
National  Historical  Publications  and  Records 
Commission,  the  records  are  located  at  the 
following  address:  National  Historical 
Publications  and  Records  Commission 
(NHPRC),  National  Archives  and  Records 
Administration,  700  Pennsylvania  Avenue, 
NW,  Room  111,  Washington,  DC  20408- 
0001. 

If  the  system  manager  is  the  Director  of  the 
Policy  and  Communications  Staff,  the 
records  are  located  at  the  following  address: 
Policy  and  Communications  Staff  (NPOL), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road,  Room 
4100,  College  Park,  MD  20740-6001. 

If  the  system  manager  is  the  Director  of  the  . 
Development  Staff,  the  records  are  located  at 
the  following  address:  Development  Staff 
(NDEV),  National  Archives  and  Records 
Administration,  8601  Adelphi  Road,  Room 
4100,  College  Park,  MD  20740-6001. 

If  the  system  manager  is  the  Assistant 
Archivist  for  Human  Resources  and 
Information  Services,  the  records  are  located 
at  the  following  address:  Office  of  Human 
Resources  and  Information  Services  (NH), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road,  Room 
4400,  College  Park,  MD  20740. 

If  the  system  manager  is  the  Assistant 
Archivist  for  Administrative  Services,  the 
records  are  located  at  the  following  address: 
Office  of  Administrative  Services  (NA), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road,  Room 
4200,  College  Park,  MD  20740. 

If  the  system  manager  is  the  Director  of  the 
Federal  Register,  the  records  are  located  at 
the  following  mailing  address:  Office  of  the 
Federal  Register  (NF),  National  Archives  and 
Records  Administration,  700  Pennsylvania 
Avenue,  NW,  Washington,  DC  20408-0001. 

If  the  system  manager  is  the  Inspector 
General,  the  records  are  located  at  the 
following  address:  Office  of  the  Inspector 
General  (OIG),  National  Archives  and 
Records  Administration,  8601  Adelphi  Road, 
Room  1300,  College  Park,  MD  20740. 

If  the  system  manager  is  the  General 
Counsel,  the  records  are  located  at  the 


Federal  Register / Vol.  67,  No.  63 /Tuesday,  April  2,  2002 /Notices 


15619 


UII#«I  BAB  Be<%lll    AT/^Dl/ 


ai7ail2ahlo    If  vnii  arp  interostnr)  in 


15618 


Federal  Register /Vol.  67.  No.  63 /Tuesday.  April  2,  2002 /Notices 


following  address:  Office  of  the  General 
Counsel  (NGC).  National  Archives  and 
Records  Administration,  8601  Adelphi  Road, 
Room  3110,  College  Park.  MD  20740. 

[FR  Doc.  02-7528  Filed  4-1-02;  8:45  am] 
■IXMQ  COM  7S1»-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

[Docini  No.  50-285] 

Omaha  Public  Poww  Dtetrfcrt;  Notica  of 
Partial  Withdrawal  of  Application  for 
Amandmant  to  Facility  Operating 


the  documents  located  in  ADAMS, 
should  contact  the  NRC  PDR  Reference 
staff  by  telephone  at  1-800-397-4209, 
or  301-415-4737  or  by  e-mail  to 
pdt9nrc.gov. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  March  2002. 

For  the  Nuclear  Regulatory  Commission. 
Alan  Wang, 

Project  Manager,  Section  2,  Project 
Directorate  IV,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  02-7929  Filed  4-1-02;  8:45  am) 

■LUNQ  COOC  TMO-OI-P 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Omaha  Public 
Power  District  (the  licensee)  to  partially 
withdraw  its  December  14,  2001, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-40 
for  the  Fort  Calhoun  Station,  Unit  No. 
1,  located  in  Washington  County. 
Nebraska. 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise 
Technical  Specifications  (TS)  3.7.2(d) 
and  3.7(4)  to  allow  the  surveillance  tests 
to  be  performed  on  a  refueling 
firequency  outside  of  a  refueling  outage, 
and  (2)  correct  the  docket  concerning 
inconsistencies  in  the  1973  Fort 
Calhoun  Station  Safety  Evaluation 
Report  associated  with  the  13.8  kV 
transmission  line  capability.  By  letter 
dated  March  21,  2002,  the  hcensee 
withdrew  its  request  related  to  the 
changes  to  TS  3.7(2)d. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  January  22, 
2002  (67  FR  2927).  However,  by  letter 
dated  March  21,  2002,  the  licensee 
partially  withdrew  the  proposed  change. 
For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  14,  2001, 
and  the  licensee's  letter  dated  March  21, 
2001,  which  partially  withdrew  the 
application  for  license  amendment. 
Documents  may  be  examined,  and/ or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room  (PDR).  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-nn.html.  Persons 
who  do  not  have  access  to  ADAMS  or 
who  encoimter  problems  in  accessing 


NUCLEAR  REGULATORY 
COMMISSION 

[DodMt  No*.  50-344  and  72-17;  Ucense 
No*.  NPF-1  and  SNI»-2SD9] 

In  the  Matter  Of  Portland  General 
Electric  Compeny,  Trojan  Nuclear 
Plant  and  Tro|an  Independent  Spent 
Fuel  Storage  Inetallatlon;  Order 
Approving  Application  Regarding 
Propoeed  Cori)orate  Acquialtion 
(Northweet  Energy  Corporation 
Purchaae  of  Portland  General  Electric 
Company) 

L 

Portland  General  Electric  Company 
(PGE  or  the  licensee)  owns  a  67.5 
percent  interest  in  the  Trojan  Nuclear 
Plant  (TNP  or  Trojan)  located  on  the 
west  bank  of  the  Colimibia  River  in 
Columbia  County,  Oregon,  and  in 
connection  with  that  interest,  is  a  holder 
of  Facility  Operating  License  No.  NPF- 
1  issued  by  the  U.S.  Nuclear  Regulatory 
Commission  (NRC),  pursuant  to  part  50 
of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  part  50),  on 
November  21, 1975.  Under  this  license, 
PGE  has  the  authority  to  possess  and 
maintain  but  not  operate  TNP.  PGE  also 
owns  a  67.5  percent  interest  in  the 
Trojan  Independent  Spent  Fuel  Storage 
Installation  (ISFSI)  and  accordingly,  is  a 
holder  of  Materials  License  No.  SNM- 
2509  for  the  Trojan  ISFSI.  PGE  is 
currently  a  wholly-owned  subsidiary  of 
Enron  Corporation  (Eimm).  PacifiCorp 
and  the  Eugene  Water  and  Electric 
Board  own  the  remaining  2.5  percent 
and  30  percent  interests,  respectively,  in 
TNP  and  the  Trojan  ISFSI.  but  are  not 
involved  in  the  transaction  described 
below  affecting  PGE,  which  is  the 
subject  of  this  Order. 

n. 

By  an  application  dated  December  6, 
2001,  as  supplemented  by  a  letter  dated 
January  31.  2002  (collectively  referred  to 
as  the  application  herein),  PGE 


requested  approval  of  an  indirect 
transfer  of  the  license  for  TNP  and  the 
license  for  the  Trojan  ISFSI,  to  the 
extent  held  by  PGE.  The  requested 
transfers  relate  to  a  proposed  purchase 
of  all  the  issued  and  outstanding 
common  stock  of  PGE  owned  by  PGE's 
current  parent,  Enron,  by  Northwest 
Energy  Corporation,  also  known  as 
Northwest  Natural  Holdco  (NW  Natural 
Holdco).  PGE  is  an  Oregon  corporation 
engaged  principally  in  the  generation, 
transmission,  distribution,  and  sale  of 
electric  energy  in  Oregon. 

On  October  5.  2001,  Enron  and 
Northwest  Natural  Gas  Company  (NW 
Natiiral)  entered  into  a  Stock  Piuchase 
Agreement  providing  for  the  purchase 
by  NW  Natural  Holdco  from  Enron  of  all 
of  the  issued  and  outstanding  common 
stock  of  PGE,  subject  to  certain 
conditions,  including  the  approval  of 
the  NRC.  NW  Natural  will  be  a  wholly- 
owned  subsidiary  of  NW  Natiual 
Holdco,  a  newly-formed  Oregon 
corporation.  The  purchase  will  not 
affect  PGE's  status  as  a  regulated  public 
electric  utility  in  the  State  of  Oregon.  No 
direct  transfer  of  the  TNP  or  Trojan 
ISFSI  licenses  will  occvir.  Also,  no 
changes  to  activities  under  the  licenses 
or  to  the  licenses  themselves  are  being 
proposed  in  the  application. 

Approval  of  the  indirect  transfer  was 
requested  pursuant  to  10  CFR  50.80  and 
10  CFR  72.50.  Notice  of  the  application 
for  approval  and  an  opportunity  for  a 
hearing  was  published  in  the  Federal 
Register  on  January  24,  2002  (67  FR 
3515).  No  hearing  requests  or  written 
comments  were  received. 

Under  10  CFR  50.80  and  10  CFR 
72.50,  no  license,  or  any  right 
thereunder,  shall  be  transferred,  directly 
or  indirectly,  through  transfer  of  control 
of  the  license,  unless  the  Commission 
gives  its  consent  in  writing.  Upon 
review  of  the  information  in  the 
application,  and  other  information 
before  the  Commission,  the  NRC  staff 
has  determined  that  NW  Natural 
Holdco's  proposed  acquisition  of  PGE 
under  the  Stock  P\irchase  Agreement 
will  not  affect  the  qualifications  of  PGE 
as  a  holder  of  Facility  Operating  License 
No.  NPF-1  and  as  a  holder  of  Materials 
License  No.  SNM-2509,  and  that  the 
indirect  transfer  of  the  licenses,  to  the 
extent  effected  by  the  proposed 
acquisition,  is  otherwise  consistent  with 
applicable  provisions  of  law, 
regulations,  and  orders  issued  by  the 
Commission,  subject  to  the  conditions 
set  forth  herein.  These  findings  are 
supported  by  a  safety  evaluation  dated 
March  26,  2002. 
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m. 

Accordingly,  pursuant  to  sections 
161b,  161i.  1610.  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
use  2201(b),  2201(i),  2201(o),  and  2234; 
and  10  CFR  50.80  and  10  CFR  72.50,  it 
is  hereby  ordered  that  the  application 
regarding  the  indirect  license  transfers 
referenced  above  is  approved,  subject  to 
the  following  conditions: 

(1)  Following  the  completion  of  the 
indirect  license  transfers  approved  by 
this  Order,  PGE  shall  provide  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  and  the  Director  of  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards  a  copy  of  any  application,  at 
the  time  it  is  filed,  to  transfer  (excluding 
grants  of  security  interests  or  liens)  from 
PGE  to  its  parent,  or  to  any  other 
affiliated  company,  facilities  for  the 
production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  ten 
percent  (10%)  of  PGE's  consolidated  net 
utility  plant,  as  recorded  on  its  books  of 
accoimt. 

(2)  Should  the  proposed  stock 
purchase  not  be  completed  by  March  31, 
2003.  this  Order  shall  become  null  and 
void,  provided,  however,  upon 
application  and  for  good  cause  shown, 
such  date  may  be  extended. 

This  Order  is  effective  upon  issuance. 

IV. 

For  further  details  with  respect  to  this 
Order,  see  the  initial  application  dated 
December  6.  2001,  supplemental  letter 
dated  January  31,  2002,  and  the  safety 
evaluation  dated  March  26,  2002,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  and  accessible  from  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  March  2002. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
John  A.  Zwolinsid, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  02-7928  Filed  4-1-02;  8:45  am] 

BtUNO  CODE  7S90-01-P 


NUCLEAR  REGUUVTORY 
COMMISSION 

Sunshine  Meeting  Notice 

AGENCY  HOUMNG  THE  MEETING:  Nuclear 

Regulatory  Commission. 

date:  Weeks  of  April  1.  8, 15.  22.  29. 

May  6,  2002. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  Aprill,  2002 

There  are  no  meetings  scheduled  for 
the  Week  of  April  1 ,  2002. 

Week  of  April  8, 2002— Tentative 

Friday,  April  12.  2002 

9:25  a.m.    Affirmation  Session  (Public 
Meeting)  (If  needed) 

Week  of  April  15,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  April  15,  2002. 

Week  of  April  22,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  April  22,  2002. 

Week  of  April  29,  2002— Tentative 

Tuesday.  April  30.  2002 

9:30  a.m.     Discussion  of 

Intergovernmental  Issues  (Closed) 

Wednesday.  May  1 .  2002 

8:55  a.m.    Affirmation  Session  (Public 
Meeting)  (If  needed) 

9:00  a.m.    Briefing  on  Results  of 

Agency  Action  Review  Meeting — 
Reactors  (Public  Meeting)  (Contact: 
Robert  Pascarelli,  301^15-1245) 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.nrc.gov 

Week  of  May  6,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  May  6,  2002. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  fo\md  on  the  Internet 
at:  www.nrc.gov/what-we-do/policy- 
making/ schedule. html. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  he  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 


available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  March  28.  2002. 
David  Louis  Gamberoni. 

Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  Doc.  02-8035  Filed  3-29-02;  11:30  am) 

BILUNG  CODE.7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
isisued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

"This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or      ^ 
proposed  to  be  issued  from  March  8, 
2002  through  March  21,  2002.  The  last 
biweekly  notice  was  published  on 
March  19,  2002  (67  FR  12597). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  O) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
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margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Conunission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Feckral  Register  a  notice  of  issuance 
and  provide  for  opportxmity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  bom  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC's  Public 
Document  Room  (PDR).  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland.  The 
filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  2,  2002,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 


consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  NRC's  PDR, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor).  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  web  site,  http://www.nrc.gov/ 
reading-rm/doc-coUections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  The 
natiue  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 


provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  by  the  above  date. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
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granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714{a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
ameiidment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Dociunents  Access  and 
Management  Systems  (ADAMS)  Public 
Electroiiic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm.html.  If  you  do 
not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-600- 
397-4209,  304-415-4737  or  by  e-mail  to 
pdi^nrc.gov. 

AmerGen  Energy  Company.  LLC.  Docket 
No.  50-461.  Clinton  Power  Station.  Unit 
1,  DeWitt  County.  Illinois 

Date  of  amendment  request. 
November  16,  2001. 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Section 
3.6.2.2,  "Suppression  Pool  Water 
Level,"  and  TS  3.6.2.4,  "Suppression 
Pool  Makeup  (SMPU)  System"  to  revise 
the  allowable  operating  range  for  the 
Suppression  Pool  water  level  and  the 
modes  of  applicability  for  the  upper 
containment  pools.  The  amendment 
would  permit  draining  of  the  reactor 
cavity  pool  portion  of  the  upper 
contaiimient  pool  with  imit  in  Mode  3, 
"Hot  Shutdown,"  and  reactor  pressiu* 
less  than  235  poimds  per  square  inch 
gauge  (psig).  Draining  of  the  upper 
containment  pool  is  required  as  part  of 
the  refueling  preparations  and  is 
currently  not  permissible  in  Mode  1, 
"Power  Operations,"  Mode  2,  "Startup," 
or  Mode  3  by  TS  Section  3.6.2.4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  revise  the  required 
water  levels  in  the  upper  containment  pools 
and  suppression  pool  during  Mode  3.  The 
probability  of  an  accident  previously 
evaluated  is  unrelated  to  the  water  levels  in 
the  pools  since  they  are  mitigative  systems. 
The  operation  or  failure  of  a  mitigative 
system  does  not  contribute  to  the  occurrence 
of  an  accident.  No  active  or  passive  failure 
mechanisms  that  could  lead  to  an  accident 
are  affected  by  these  proposed  changes. 


The  consequences  of  a  previously 
evaluated  accident  are  not  significantly 
increased.  The  changes  have  no  impact  on 
the  ability  of  any  of  the  Emergency  Core 
Cooling  Systems  (ECCS)  to  function 
adequately,  since  adequate  net  positive 
suction  head  (NPSH)  is  provided  with 
reduced  water  volumes.  The  post-accident 
containment  temperature  is  not  significantly 
affected  by  the  proposed  reduction  in  total 
heat  sink  volume.  The  increase  in 
suppression  pool  water  level  to  compensate 
for  the  reduction  in  upper  containment  pool 
volume  will  provide  reasonable  assiu°ance 
that  the  minimum  post-accident  vent 
coverage  is  adequate  to  assure  the  pressure 
suppression  function  of  the  suppression  pool 
is  accomplished.  The  suppression  pool  water 
will  be  raised  only  after  the  reactor  pressure 
has  been  reduced  sufficiently  to  assure  that 
the  hydrodynamic  loads  from  a  loss  of 
coolant  accident  will  not  exceed  the  design 
values.  The  reduced  reactor  pressure  will 
also  ensure  that  the  loads  due  to  main  steam 
safety  relief  valve  actuation  with  an  elevated 
pool  level  are  within  the  design  loads.  The 
change  in  exposure  rate  expected  due  to 
draining  the  upper  containment  pool  in 
Mode  3  is  small  (i.e.,  by  approximately  two 
orders  of  magnitude)  compared  to  the 
measured  exposure  rates  in  the  reactor  cavity 
during  refueling  preparations.  Therefore, 
these  changes  do  not  have  an  adverse  impact 
on  the  ability  to  maintain  refueling  exposure 
rates  as  low  as  reasonably  achievable. 

Therefore,  the  proposed  changes  do  not 
significantly  increase  the  consequences  of  an 
accident  previously  evaluated. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  an  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  to  the  water  level 
requirements  for  the  upper  containment  pool 
and  the  suppression  pool  do  not  involve  the 
use  or  installation  of  new  equipment. 
Installed  equipment  is  not  operated  in  a  new 
or  different  manner.  No  new  or  different 
system  interactions  are  created,  and  no  new 
processes  are  introduced.  The  increased 
suppression  pool  water  level  does  not 
increase  the  probability  of  flooding  in  the 
drywell.  No  new  failures  have  been  created 
by  the  change  in  the  water  level 
requirements. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  to  the  upper 
containment  pool  and  suppression  pool 
water  levels  do  not  introduce  any  new 
setpoints  at  which  protective  or  mitigative 
actions  are  initiated.  No  current  setpoints  are 
altered  by  this  change.  The  design  and 
functioning  of  the  containment  pressure 
suppression  system  is  unchanged.  The 
proposed  total  water  volujne  is  sufficient  to 
provide  high  confidence  that  the  pressure 
suppression  and  containment  systems  will  be 
capable  of  mitigating  large  and  small  break 
accidents.  All  analyzed  transient  results 
remain  well  within  the  design  values  for  the 
structures  and  equipment.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Robert  Helfiich, 
Mid- West  Regional  Operating  Group, 
Exelon  Generation  Company.  LLC.  4300 
Winfield  Road,  Warrenville,  IL  60555. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Arizona  Public  Service  Company,  et  ai. 
Docket  Nos.  STN  50-528.  STN  50-529. 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station.  Units  1.  2.  and  3. 
Maricopa  County.  Arizona 

Date  of  amendment  requests:  March 
1,  2002. 

Description  of  amendment  requests:  A 
change  is  proposed  to  Surveillance 
Requirement  (SR)  3.0.3  to  allow  a  longer 
period  of  time  to  perform  a  missed 
surveillance.  The  time  is  extended  frtim 
the  current  limit  of  "*  *  *  up  to  24 
hours  or  up  to  the  limit  of  the  specified 
frequency,  whichever  is  less"  to  "*  *  * 
up  to  24  hours  or  up  to  the  limit  of  the 
specified  frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  issued  a  notice  of 
opportiuiity  for  comment  in  the  Federal 
Register  on  June  14.  2001  (66  FR  32400), 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28,  2001  (66  FR 
49714). 

Tho.  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  request  for 
amendments  dated  March  1,  2002.         ; 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 
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Criterion  1— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated. 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2— The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Accident 
Previously  Evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  inand  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  firom  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety. 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  (Limiting  Condition  for 
Operation]  is  met.  Failiu^  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 


must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  proposes  to  determine 
that  the  request  for  amendments 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999.  Mail  Station  9068.  Phoenix, 
Arizona  85072-3999. 

NEC  Section  Chief:  Stephen  Dembek. 

Entergy  Operations,  Inc..  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi.  Inc..  Docket  No.  50-416. 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 
Date  of  amendment  request:  January 

31, 2002. 

Description  of  amendment  request: 
Entergy  Operations,  Inc.  is  proposing 
that  the  Grand  Gulf  Nuclear  Station. 
Unit  1.  Operating  License  be  amended 
to  reflect  a  1.7  percent  increase  in  the 
licensed  100  percent  reactor  core 
thermal  power  level  (an  increase  in 
reactor  power  level  from  3,833 
megawatts  thermal  to  3,898  megawatts 
thermal).  These  changes  result  from 
increased  accuracy  of  the  feedwater 
flow  and  temperature  measurements  to 
be  achieved  by  utilizing  high  accuracy 
ultrasonic  flow  measurement 
instrumentation.  The  basis  for  this 
change  is  consistent  with  the  revision, 
issued  in  June  2000,  to  appendix  K  to 
part  50  of  title  10  of  the  Code  of  Federal 
Regulations,  allowing  operating  reactor 
licensees  to  use  an  uncertainty  factor  of 
less  than  2  percent  of  rated  reactor 
thermal  power  in  analyses  of  postulated 
design  basis  loss-of-coolant  accidents. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 


The  comprehensive  analytical  efforts 
performed  to  support  the  proposed  change 
included  a  review  of  the  Nuclear  Steam 
Supply  System  (NSSS)  systems  and 
components  that  could  be  affected  by  this 
change.  All  systems  and  components  will 
function  as  designed,  and  the  applicable 
performance  requirements  have  been 
evaluated  and  found  to  be  acceptable. 

The  comprehensive  analytical  efforts 
performed  to  support  the  proposed  u  prate 
conditions  included  a  review  and  evaluation 
of  all  components  and  systems  that  could  be 
affected  by  this  change.  Evaluation  of 
accident  analyses  confirmed  the  effects  of  the 
proposed  uprate  are  bounded  by  the  current 
dose  analyses.  All  systems  will  function  as 
designed,  and  all  performance  requirements 
for  these  systems  have  been  evaluated  and 
found  acceptable.  Because  the  integrity  of  the 
plant  will  not  be  affected  by  operation  at  the 
uprated  condition,  it  is  concluded  that  all 
structures,  systems,  and  components 
required  to  mitigate  a  transient  remain 
capable  of  fulfilling  their  intended  functions. 
The  reduced  uncertainty  in  the  flow  input  to 
the  power  calorimetric  measurement  allows 
the  current  safety  analyses  to  be  used,  with 
small  changes  to  the  core  operating  limits,  to 
support  operation  at  a  core  power  of  3,898 
megawatts  thermal  (MWt).  As  such,  all  Final 
Safety  Analysis  Report  (FSAR)  Chapter  15 
accident  analyses  continue  to  demonstrate 
compliance  with  the  relevant  event 
acceptance  criteria.  Those  analyses 
performed  to  assess  the  effects  of  mass  and 
energy  releases  remain  valid.  The  source 
terms  used  to  assess  radiological 
consequences  have  been  reviewed  and 
determined  to  either  bound  operation  at  the 
1.7  percent  uprated  condition,  or  new 
analyses  were  performed  to  verify  all 
acceptance  criteria  continue  to  be  met. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.' 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

No  new  accident  scenarios,  failure 
mechanisms,  or  limiting  single  failures  are 
introduced  as  a  result  of  the  proposed 
changes.  All  systems,  structures,  and 
components  previously  required  for  the 
mitigation  of  a  transient  remain  capable  of 
fulfilling  their  intended  design  functions. 
The  proposed  changes  have  no  adverse 
effects  on  any  safety-related  system  or 
component  and  do  not  challenge  the 
performance  or  integrity  of  any  safety  related 
system. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Operation  at  the  uprated  power  condition 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety.  Analyses  of  the  primary 
fission  product  barriers  have  concluded  that 
all  relevant  design  criteria  remain  satisfied, 


both  from  the  standpoint  of  the  integrity  of 
the  primary  fission  product  barrier  and  from 
the  standpoint  of  compliance  with  the 
required  acceptance  criteria. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW..  12th  Floor, 
Washington,  DC  20005-3502. 

fflC  Section  Chief:  Robert  A.  Gramm. 
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Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc..  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  amendment  request:  January 
31.  2002. 

Description  of  amendment  request: 
Entergy  Operations.  Inc.  requests  an 
amendment  for  the  Grand  Gulf  Nuclear 
Station.  Unit  1.  Technical  Specifications 
to  extend  the  allowed  out-of-service 
time  from  72  hours  to  14  days  for  a 
Division  1  or  Division  2  Emergency 
Diesel  Generator  (DG)  dimng  reactor 
operational  modes  1,  2,  or  3.  The 
proposed  changes  are  intended  to 
provide  flexibility  in  performance  of 
corrective  and  preventive  maintenance 
on  the  DGs  during  power  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  Technical  Specification  (TS) 
changes  do  not  affect  the  design,  operational 
characteristics,  function,  or  reliability  of  the 
DGs.  The  DGs  are  not  the  initiators  of 
previously  evaluated  accidents.  The  DGs  are 
designed  to  mitigate  the  consequences  of 
previously  evaluated  accidents  including  a 
loss  of  offsite  power.  Extending  the  allowed 
outage  time  (AOT)  for  a  single  DG  would  not 
significantly  affect  the  previously  evaluated 
accidents  since  the  remaining  DGs 
supporting  the  redundant  ESF  systems  would 
continue  to  perform  the  accident  mitigating 
functions  as  designed. 

The  duration  of  a  TS  AOT  is  determined 
considering  that  there  is  a  minimal 
possibility  that  an  accident  will  occur  while 


a  component  is  removed  from  service.  A  risk- 
informed  assessment  was  performed  which 
concluded  that  the  increase  in  plant  risk  is 
small  and  consistent  with  the  USNRC  [U.S. 
Nuclear  Regulatory  Commission)  "Safety 
Goals  for  the  Operations  of  Nuclear  Power 
Plants;  Policy  Statement,"  Federal  Register, 
Vol.  51,  p.  30028  (51  FR  30028),  August  4, 
1986,  as  further  described  by  NRC  (Nuclear 
Regulatory  Commission)  Regulatory  Guide 
1.177. 

The  current  TS  requirements  establish 
controls  to  ensure  that  redundant  systems 
relying  on  the  remaining  DGs  are  Operable. 
In  addition  to  these  requirements, 
administrative  controls  will  be  established  to 
provide  assurance  that  the  AOT  extension  is 
not  applied  during  adverse  weather 
conditions  that  could  potentially  affect  offsite 
power  availability.  Administrative  controls 
are  also  implemented  to  avoid  or  minimize- 
risk-significant  plant  configurations  during 
the  time  when  a  DG  is  removed  from  service. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frt)m  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  TS  changes  do  not  involve 
a  change  in  the  design,  configuration,  or 
method  of  operation  of  the  plant  that  could 
create  the  possibility  of  a  new  or  different 
kind  of  accident.  The  proposed  change 
extends  the  AOT  currently  allowed  by  the 
TS. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  Engineered  Safety  Feature  (ESF) 
systems  required  to  mitigate  the 
consequences  of  postulated  accidents  consist 
of  three  independent  divisions.  The  ESF 
systems  of  any  two  of  the  three  divisions 
provide  ior  the  minimum  safety  functions 
necessary  to  shut  down  the  unit  and 
maintain  it  in  a  safe  shutdown  condition. 
Each  of  the  three  independent  ESF  divisions 
Can  be  powered  from  one  of  the  of&ite  power 
sources  or  its  associated  on-site  DG.  This 
design  provides  adequate  defense-in-depth  to 
ensure  that  the  ESF  equipment  needed  to 
mitigate  the  consequences  of  an  accident  will 
have  diverse  power  sources  available  to 
accomplish  tlie  required  safety  functions. 
Thus,  with  one  DG  out  of  service,  there  are 
sufficient  means  to  accomplish  the  safety 
functions  and  prevent  the  release  of 
radioactive  material  in  the  event  of  an 
accident. 

The  proposed  AOT  change  does  not  affect 
any  of  the  assumptions  or  inputs  to  the  safety 
analyses  of  the  FSAR  and  does  not  erode  the 
decrease  in  severe  accident  risk  achieved 
with  the  issuance  of  the  Station  Blackout 
(SBO)  Rule,  10  CFR  50.63  "Loss  of  All 
Alternating  Current  Power." 

The  proposed  extended  AOT  deviates  from 
the  recommended  72  hour  AOT  of  Regidatory 


Guide  (RG)  1.93.  However,  an  extension  of 
the  72  hour  AOT  to  14  days  has  been 
demonstrated  to  be  acceptable  based  on 
deterministic  and  risk-informed  emalyses. 
The  proposed  changes  are  not  in  conflict  . 
with  any  other  approved  codes  or  standards 
applicable  to  the  onsite  AC  (Alternating 
Current)  power  sources. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  12th  Floor. 
Washington.  DC  20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

GPU  Nuclear  Inc.,  Docket  No.  50-320. 
Three  Mile  Island  Nuclear  Generating 
Station,  Unit  2,  Dauphin  County, 
Permsylvania 

Date  of  amendment  request:  February 
8,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
replace  referenced  control  requirements 
for  access  to  high  radiation  areas  with 
the  actual  requirements  of  10  CFR  part 
20.  The  referenced  dociiment  in 
Technical  Specifications  Section  6.11 
would  no  longer  exist. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  replace  referenced 
control  requirements  affecting  access  to  high 
radiation  areas  with  the  actual  requirements. 
This  proposed  change  does  not  involve  any 
changes  to  system  or  equipment 
configuration.  The  reliability  of  systems  and 
components  relied  upon  to  prevent  or 
mitigate  the  consequences  of  accidents 
previously  evaluated  is  not  affected  by  the 
proposed  changes.  Therefore,  these  changes 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  frt)m  any 
accident  previously  evaluated? 

The  proposed  changes  are  administrative 
in  nature  and  do  not  involve  a  change  to  the 
plant  design  or  operation.  No  new  or 
different  types  of  equipment  will  be  installed 
as  a  result  of  this  change.  The  proposed 
change  is  administrative  in  nature  and 
replaces  referenced  control  requirements  for 
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access  to  high  radiation  areas  with  the  actual 
requirements.  No  new  accident  modes  or 
equipment  failure  modes  are  created  by  these 
changes.  Therefore,  these  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  does  not  impact  or 
have  a  direct  effect  on  any  safety  analysis 
assumptions.  The  proposed  change  is 
administrative  in  nature  and  replaces 
referenced  control  requirements  for  access  to 
high  radiation  areas  with  the  actual 
requirements. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr.,  Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Indiana  Michigan  Power  Company, 
Dodket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 
Date  of  amendment  requests:  January 

14.  2002. 

Description  of  amendment  requests: 
The  proposed  amendments  would  add 
an  allowable  plus  or  minus  (±)  1  percent 
{%)  as-left  setpoint  tolerance  for  the 
pressurizer  code  safety  valves  to  Unit  1 
and  Unit  2  technical  specification  (TS) 
3.4.2  and  TS  3.4.3.  In  addition,  the 
proposed  amendments  would  revise 
Unit  2  TS  3.4.2  and  TS  3.4.3  to  increase 
the  allowable  as-found  setpoint 
tolerance  for  the  Unit  2  pressurizer  code 
safety  valves  from  ±1  %  to  ±  3%. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

Probability  of  Occurrence  of  an  Accident 
Previously  Evaluated — 

The  proposed  changes  to  pressurizer  code 
safety  valve  as-found  and  as-left  setpoint 
tolerance  do  not  affect  any  accident  initiators 
or  precursors.  There  are  no  new  failure 
modes  for  the  pressurizer  code  safety  valves 
created  by  this  change  in  setpoint  tolerance. 
No  adverse  interactions  with  the  RCS  are 
created  by  this  change  in  setpoint  tolerance. 
The  lowest  possible  setpoint  of  any  of  the 


pressurizer  code  safety  valves  (including  the 
±  3%  tolerance)  is  higher  than  the  highest 
RCS  pressures  anticipated  during  shutdown, 
startup,  normal  operating,  and  anticipated 
operational  occurrence  conditions.  The 
lowest  possible  pressurizer  code  safety  valve 
setpoint  is  also  higher  than  the  setpoint  of 
the  PORVs.  Therefore,  there  would  not  be  an 
adverse  interaction  between  the  pressurizer 
code  safety  valves  and  the  PORVs.  Thus,  the 
probability  of  occurrence  of  an  accident 
previously  evaluated  is  not  significantly 
increased. 

The  format  changes  for  the  Unit  2  TS  3.4.3 
page  do  not  impact  any  accident  initiators  or 
precursors.  Thus,  the  probability  of 
occurrence  of  an  accident  previously 
evaluated  is  not  significantly  increased. 

Consequences  of  an  Accident  Previously 
Evaluated — 

The  proposed  change  to  add  an  allowable 
as-left  setpoint  tolerance  for  the  Unit  1  and 
2  pressurizer  code  safety  valves  does  not 
adversely  affect  any  of  the  accident  and 
safety  analyses.  In  addition,  the  proposed 
increase  in  the  Unit  2  as-found  pressurizer 
code  safety  valve  setpoint  tolerance  does  not 
adversely  affect  any  of  the  accident  and 
safety  analyses.  Both  the  as-left  setpoint  of  ± 
1%  and  the  as-found  setpoint  of  ±  3%  of  the 
nominal  lift  pressure  of  2485  psig  provides 
reasonable  assurance  that  the  pressurizer 
code  safety  valves  are  capable  of  performing 
their  design  function  as  assumed  in  the 
accident  and  safety  analyses.  Even  at  the 
highest  allowable  lift  pressure,  the 
pressurizer  code  safety  valves,  in  conjunction 
with  the  RPS,  remain  capable  of  limiting  the 
RCS  pressure  within  the  Safety  Limit  of 
110%  of  design  pressure  (or  2735  psig).  Thus, 
there  will  be  no  increase  in  offsite  doses  and 
the  consequences  of  an  accident  previously 
analyzed  are  not  increased. 

The  format  changes  for  the  Unit  2  TS  3.4.3 
page  do  not  impact  the  pressurizer  code 
safety  valve's  function.  Thus,  there  will  be  no 
increase  in  offsite  doses,  and  the 
consequences  of  an  accident  previously 
analyzed  are  not  increased. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 
Response:  No. 

The  proposed  changes  to  pressurizer  code 
safety  valve  as-found  and  as-left  setpoint 
tolerance  do  not  create  any  new  or  different 
accident  initiators  or  precursors.  There  are  no 
new  failure  modes  for  the  pressurizer  code 
safety  valves  created  by  this  change  in 
setpoint  tolerance.  No  adverse  interactions 
with  the  RCS  are  created  by  this  change  in 
setpoint  tolerance.  The  lowest  possible 
setpoint  of  any  of  the  pressurizer  code  safety 
valves  (including  the  ±  3%  tolerance)  is 
higher  than  the  highest  RCS  pressures 
anticipated  during  shutdown,  startup,  normal 
operating,  and  anticipated  operational 
occurrence  conditions.  The  lowest  possible 
pressurizer  code  safety  valve  setpoint  is  also 
higher  than  the  setpoint  of  the  PORVs. 
Therefore,  there  would  not  be  an  adverse 
interaction  between  the  pressurizer  code 
safety  valves  and  the  PORVs.  Thus,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 


The  format  changes  for  the  Unit  2  TS  3.4.3 
page  do  not  create  any  new  or  different 
accident  initiators  or  precursors.  Thus,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  is  not 
created. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  do  not  impact 
pressurizer  code  safety  valve  capability  to 
perform  the  design  function  required  by  the 
accident  and  safety  analyses,  nor  do  the 
proposed  changes  impact  the  operational 
characteristics  of  the  pressurizer  code  safety 
valves.  The  pressurizer  code  safety  valves,  in 
conjunction  with  the  RPS,  ensure  that  the 
RCS  Safety  Limit  of  110%  of  design  pressure 
(or  2735  psig)  is  not  exceeded  for  any 
analyzed  event.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  margin  of  safety. 

The  format  changes  for  the  Unit  2  TS  3.4.3 
page  do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  David  W. 
Jenkins,  Esq.,  500  Circle  Drive, 
Buchanan.  Ml  49107. 

NRC  Section  Chief:  William  D. 
Reckley.  Acting  Section  Chief. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station. 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  January 

21.  2002. 

Description  of  amendment  request: 
The  proposed  revised  Technical 
Specification  (TS)  Requirement  will 
modify  TS  Surveillance  Requirement 
(SR)  3.7.3.1  to  improve  consistency  with 
Cooper  Nuclear  Station  (CNS)  License 
Amendment  No.  185.  approved  on 
March  13.  2001.  and  eliminate 
unnecessary  restrictions  regarding  how 
the  Reactor  Equipment  Cooling  (REC) 
System  surge  tank  level  is  monitored. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

This  change  eliminates  the  specific  details 
regarding  performing  the  SR  3.7.3.1 
verification  of  Reactor  Equipment  Cooling' 
(REC)  surge  tank  level.  This  change  will  not 
result  in  a  significant  increase  in  the 
probability  of  an  accident  previously 
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evaluated  because  the  method  of  verifications 
of  REC  surge  tank  level  has  no  effect  on  the 
initiators  of  any  analyzed  events. 

The  method  of  performing  the  surveillance 
on  REC  surge  tank  level  does  not  affect  the 
performance  of  the  minimum  equipment 
credited  in  the  mitigation  of  any  analyzed 
event.  As  a  result,  no  analysis  assumptions 
or  mitigative  functions  are  impacted. 
Therefore,  this  change  will  not  result  in  a 
significant  increase  in  the  consequences  of  £in 
accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant.  No  new 
equipment  is  being  introduced,  and  installed 
equipment  is  not  being  operated  in  a  new  or 
different  manner.  There  is  no  change  being 
made  to  the  parameters  within  which  the 
plant  is  operated.  There  are  no  setpoints.  at 
which  protective  or  mitigative  actions  are 
initiated,  affected  by  this  change.  This 
change  will  not  alter  the  manner  in  which 
equipment  operation  is  initiated,  nor  will  the 
function  demands  on  credited  equipment  be 
changed.  No  alteration  in  the  procedures 
which  ensure  the  plant  remains  within 
analyzed  limits  is  being  proposed,  and  no 
change  is  being  made  to  the  procedures 
relied  upon  to  an  off-normal  event.  As  such, 
no  new  failure  modes  are  being  introduced. 
The  change  does  not  alter  assumptions  made 
in  the  safety  analysis  and  licensing  basis. 
Therefore,  the  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  margin  of  safety  is  established  through 
equipment  design,  operating  parameters,  and 
the  setpoints  at  which  automatic  actions  are 
initiated.  Credited  equipment  remains 
available  to  actuate  upon  demand  for  the 
purpose  of  mitigating  an  analyzed  event.  The 
proposed  change  is  acceptable  because  the 
operability  of  the  REC  System  is  unaffected, 
there  is  no  detrimental  impact  on  any 
equipment  design  parameter,  and  the  plant 
will  still  be  required  to  operate  within 
assumed  conditions.  The  normal  procedural 
controls  on  methods  of  surveillance  ^ 
performance  provide  adequate  assurance  that 
the  REC  System  will  be  capable  of 
performing  its  intended  safety  function. 
Detailing  the  performance  method  within  the 
TSs  does  not  impact  the  margin  of  safety 
(which  is  more  closely  related  to  tank  volume 
than  the  method  of  verifying  volume). 
Therefore,  the  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  R. 
McPhail,  Nebraska  Public  Power 
District.  Post  Office  Box  499,  Columbus. 
NE  68602-0499. 


NRC  Section  Chief:  Robert  A,  Gramm. 

Nuclear  Management  Company,  LUJ, 
Docket  No.  50-331 ,  Duane  Arnold 
Energy  Center,  Lirm  County,  Iowa 

Date  of  amendment  request:  February 
8.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
change  TS  Section  5.0,  Administrative 
Controls,  to  adopt  TSTF-258  Revision  4. 
Revisions  to  the  TS  are  proposed  to 
Section  5.2.2,  Unit  Staff,  to  delete 
details  of  staffing  requirements  and 
delete  requirements  for  the  Shift    ' 
Technical  Advisor  (STA)  as  a  separate 
position  while  retaining  the  function. 
Section  5.5.4.  Radioactive  Effluent 
Controls  Program,  would  be  revised  to 
be  consistent  with  the  intent  of  10  CFR 
part  20.  Section  5.6.4.  Monthly 
Operating  Reports,  would  be  revised  by 
deleting  periodic  reporting  requirements 
for  main  steam  safety/relief  valve 
challenges  to  be  consistent  with  Generic 
Letter  97-02.  Section  5.7,  High 
Radiation  Area,  would  be  revised  in 
accordance  with  10  CFR  20.1601(c). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  request  for  amendment  to  Duane 
Arnold  Energy  Center's  TS  provides  for 
adoption  of  the  NRC-approved  generic 
change  TSTF  item  TSTF-258,  Revision  4. 
The  Amendment  request  includes  revisions 
to  TS  Section  5.0,  "Administrative  Controls," 
to  delete  details  of  staffing  requirements, 
delete  requirements  for  the  STA  as  a  separate 
position  while  retaining  the  function,  revise 
the  Radioactive  Effluent  Controls  Program  to 
be  consistent  with  the  intent  of  10  CFR  20, 
delete  periodic  reporting  requirements  of 
challenges  to  main  steam  safety/relief  valves, 
and  revise  radiological  control  requirements 
for  radiation  areas  to  be  consistent  with  those 
specified  in  10  CFR  20.1601(c). 

The  proposed  TS  changes  are 
administrative  in  nature  and  do  not  impact 
the  operation,  physical  configuration,  or 
function  of  plant  equipment  or  systems.  The 
changes  do  not  impact  the  initiators  or 
assumptions  of  analyzed  events,  nor  do  they 
impact  mitigation  of  accidents  or  transient 
events.  Therefore,  these  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fttjm  any  accident 
previously  evaluated. 


The  proposed  TS  changes  are 
administrative  in  nature  and  do  not  alter 
plant  configuration,  require  that  new 
equipment  be  installed,  alter  assumptions 
made  about  accidents  previously  evaluated 
or  impact  the  operation  or  function  of  plant 
equipment  or  systems.  The  proposed  changes 
do  not  introduce  any  new  modes  of  plant 
operation  or  make  any  changes  to  system 
setpoints.  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  due  to  credible  new  failure 
mechanisms,  malfunctions,  or  accident 
initiators  not  considered  in  the  design  and 
licensing  bases.  Therefore,  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  has  not  been 
created. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  TS  changes  are 
administrative  in  nature  and  do  not  involve 
physical  changes  to  plant  structures,  systems, 
or  components  (SSCs),  or  the  manner  in 
which  these  SSCs  are  operated,  maintained, 
modified,  tested,  or  inspected.  The  proposed 
changes  do  not  involve  a  change  to  any  safety 
limits,  limiting  safety  system  settings, 
limiting  conditions  for  operation,  or  design 
parameters  for  any  SSC.  The  proposed 
changes  do  not  impact  any  safety  analysis 
assumptions  and  do  not  involve  a  change  in 
initial  conditions,  system  response  times,  or 
other  parameters  affecting  any  accident 
analysis.  Regarding  the  deletion  of  the 
requirement  for  the  STA  as  a  separate 
position,  the  function  wnll  be  retained,  so 
-  there  will  be  no  reduction  in  the  margin  of 
safety.  As  a  result,  there  is  no  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Alvin 
Gutterman,  Morgan  Lewis,  1111 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20004. 

NRC  Section  Chief:  William  D. 
Reckley,  Acting  Section  Chief. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant,  Wright  County. 
Minnesota 

Date  of  amendment  request:  February 
12.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Surveillance  Requirement  (SR)  4.0.E  to 
extend  the  delay  period  before  entering 
a  limiting  condition  for  operation 
following  a  missed  surveillance.  The 
delay  period  would  be  extended  fit>m 
the  current  limit  of  "*  *  *  up  to  24 
hours  or  up  to  the  limit  of  the  time 
interval,  whichever  is  less"  to  "*  *  * 


Federal  Register / Vol.  67,  No,  63 /Tuesday,  April  2,  2002 /Notices 


15627 


r»i~kT»r«   ^ . 


15626 


Federal  Register / Vol.  67.  No.  63 /Tuesday,  April  2,  2002 /Notices 


up  to  24  hoxiTS  or  up  to  the  limit  of  the 
time  interval,  whichever  is  greater."  In 
addition,  the  fblloMong  requirement 
would  be  added  to  SR  4.0.E:  "A  risk 
evaluation  shall  be  performed  for  any 
Surveillance  delayed  greater  than  24 
hours  and  the  risk  impact  shall  be 
managed." 

The  NRC  staff  issued  a  notice  of 
opportiinity  for  comment  in  the  Federal 
Register  on  June  14,  2001  (66  FR  32400), 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line-item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28,  2001  (66  FR 
49714).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
February  12,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previoiisly  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  jn  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 


not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  %vill  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  [Limiting  Condition  for 
Operation)  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  William  D. 
Reckley,  Acting. 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant.  Columbia  County,  Oregon 

Date  of  amendment  request: 
November  15,  2001,  as  supplemented  by 
letter  dated  January  31 ,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  request 


modifies  License  Condition  2.C(10) 
associated  with  loading  and 
contingency  unloading  of  spent  fuel 
casks  in  the  fuel  btiilding  due  to 
changes  in  the  dry  storage  system 
design. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  requested  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Accidents  previously  evaluated  are  those 
addressed  in  the  Trojan  Nuclear  Plant  (TNP) 
Defueled  Safety  Analysis  Report  (DSAR),  the 
TNP  Decommissioning  Plan  and  License 
Termination  Plan  ("Decommissioning  Plan"), 
and  LCA  [license  change  application]  237, 
Revision  3,  and  LCA  246,  Revision  0.  [Since 
their  approval  via  Amendments  199  and  200 
to  the  TNP  License  on  April  23, 1999, 
Revision  3  of  LCA  237  and  Revision  0  of  LCA 
246,  have  undergone  revision  per  10  CFR 
50.59,  as  allowed  by  TNP  License  Condition 
2.C(10).  The  current  revisions  are  LCA  237. 
Revision  4,  and  LCA  246.  Revision  l.j  The 
basis  for  the  conclusion  that  the  probability 
or  consequences  of  an  accident  previously 
evaluated  in  the  DSAR  or  Decommissioning 
Plan  is  not  significantly  increased  is  not 
materially  changed  from  the  significant 
hazards  consideration  determination 
provided  in  the  current  LCA  237,  Revision  4, 
and  LCA  246,  Revision  1.  Loading  and 
contingency  imloading  of  the  MPC  [multi- 
purpose canister)  as  described  in  the 
proposed  Revision  5  of  LCA  237  and 
Revision  2  of  LCA  246  consist  of  activities 
that  are  functionally  the  same  as  those  for 
loading  and  contingency  unloading  a  PWR 
[pressurized  water  reactor)  Basket  under  the 
previous  Trojan  Storage  System  design.  With 
the  original  Transfer  Cask,  PWR  Basket,  and 
its  shield  and  structural  lids  and  associated 
welds  replaced  under  the  new  design  by  the 
Holtec  Transfer  Cask,  MPC.  and  its  MPC 
redundant  closures  (i.e..  lid,  vent  and  drain 
port  cover  plates,  closure  ring,  and  associated 
welds),  respectively,  these  and  associated 
Trojan  Storage  System  design  changes  do  not 
significantly  impact  the  activities  that  will  be 
conducted  during  ISFSI  [independent  spent 
fuel  storage  installation)  loading/unloading. 
Furthermore,  the  safety  evaluations  in  the 
proposed  Revision  5  of  LCA  237  and 
Revision  2  of  LCA  246  show  that  the  Trojan 
ISFSI  design  changes  do  not  significantly 
impact  the  potential  for  or  consequences  of 
off-normal  events  or  accidents  during  ISFSI 
loading  and  contingency  unloading.  Thus, 
the  probability  or  consequences  of  an 
accident  previously  evaluated  in  the  DSAR  or 
Decommissioning  Plan  is  not  significantly 
increased. 
The  postulated  events  previously  evaluated 

in  Revision  3  of  LCA  237  and  Revision  0  of 

LCA  246  include  drops,  tipovers, 

mishandling,  operational  errors,  and  support 

system  malfunctions  that  could  potentially 
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occur  during  loading  and  contingency 
unloading  operations. 

As  discussed  in  proposed  Revision  5  to 
LCA  237  and  Revision  2  to  LCA  246,  the 
Trojan  Storage  System  design  changes  do  not 
significantly  affect  the  conclusions  with 
respect  to  the  potential  for  or  consequences 
of  a  Transfer  Cask  and/or  MPC  drop,  tipover. 
or  mishandling  event.  The  design  safety 
factors,  load  testing  requirements,  and 
administrative  controls  (i.e..  procedures, 
training,  maintenance,  and  inspections)  for 
the  fuel  handling  equipment  are  materially 
unaffected  by  the  Trojan  Storage  System 
design  changes,  such  that  there  is  no 
significant  increase  in  probability  of  a 
Transfer  Cask  and/or  MPC  drop,  tipover,  or 
mishandling  event.  As  described  in  the  safety 
evaluation  in  proposed  Revision  5  to  LCA 
237  and  Revision  2  to  LCA  246.  the 
calculated  consequence  of  a  Transfer  Cask 
drop,  tipover.  or  mishandling  event  prior  to 
the  MPC  lid  being  welded  to  the  MPC  is 
approximately  0.003  rem  whole  body  dose  at 
the  site  boundary,  which  is  the  same  as  was    . 
calculated  for  these  events  in  LCA  237, 
Revision  3.  This  calculated  consequence, 
Miiich  is  well  below  the  EPA  PAG 
[Environmental  Protection  Agency  protective 
action  guide)  of  1  rem  whole  body  dose  for 
the  early  phase  of  an  event,  has  accumulated 
additional  conservatism  since  the  submittal 
and  NRC  approval  of  LCA  237,  Revision  3, 
applicable  to  loading  the  PWR  Basket.  The 
additional  conservatism  is  the  result  of  the 
calculation  assumption  that  five  years  have 
elapsed  for  cooling  of  the  fuel,  combined 
with  the  fact  that  approximately  five 
additional  years  have  passed  since  this  event 
was  originally  analyzed  for  LCA  237, 
Revision  3,  during  which  additional  cooling 
of  the  TNP  spent  nuclear  fuel  has  occurred. 
Thus,  there  is  no  significant  iqcrease  in 
consequences  of  a  Transfer  Cask  drop, 
tipover,  or  mishandling  event. 

The  Trojan  Storage  System  design  changes 
also  do  not  significantly  increase  the 
probability  or  consequences  of  operational 
errors  and/or  support  system  malfunctions 
that  could  potentially  occur  during  loading/ 
unloading  operations.  As  discussed  in  the 
safety  evaluation  in  proposed  Revision  5  to 
LCA  237  and  Revision  2  to  LCA  246,  the 
changes  to  pressures  associated  with  the 
ISFSI  confinement  boundary  do  not  impact 
the  conclusion  that  the  postulated 
inadvertent  over-pressurization  of  the  MPC 
•  during  draining  and/ or  drying  operations  is 
not  considered  credible,  since  multiple 
equipment  failures  and  a  procedural  error  are 
still  required  in  order  for  the  event  to  occur. 
With  the  revised  design  decay  heat  load  as 
summarized  above,  the  longer  time  period 
required  for  boiling  to  occur  in  the  MPC 
further  reduces  the  potential  for  a  postulated 
over-pressurization  event. 

As  shown  in  proposed  Revision  5  of  LCA 
237  and  Revision  2  of  LCA  246,  the  higher 
operating  pressures  during  loading 
operations  (e.g.,  pressure  testing  and  MPC 
blowdown  and  backfill  pressures)  and  the 
redesign  of  several  of  the  systems  involved  in 
MPC  closure  operations  (e.g.,  vacuum  drying, 
blowdown  system,  and  helium  recirculation 
cooling),  do  not  significantly  impact  the 
probability  or  consequences  of  equipment 


failures.  The  maximum  normal  design 
pressure  ratings  of  the  MPC,  vacuum  drying 
system,  helium  recirculation  system,  and 
helium  backfill  system,  including  their 
associated  pressurized  lines  and  system 
components,  are  such  that  the  operating 
pressure  increase  does  not  significantly 
increase  the  probability  of  a  passive  failure 
of  a  pressurized  line  on  the  MPC.  However, 
because  of  the  increased  operating  emd  test 
pressures  associated  with  the  Holtec- 
designed"MPC  as  compared  to  the  PWR 
Basket,  the  consequence  of  a  bounding 
scenario  involving  the  passive  failure  of  a 
pressurized  line  is  increased.  However,  this 
increase  is  not  considered  to  be  significant , 
since,  as  detailed  in  Section  5.2.5.2.2  of 
proposed  Revision  5  to  LCA  237  and 
Revision  2  to  LCA  246.  the  dose  consequence 
remains  well  below  the  EPA  PAG  of  1  rem 
whole  body  for  the  early  phase  of  an  event. 

Based  on  the  above,  the  impacts  of  the 
Trojan  Storage  System  design  changes  on 
cask  loading/unloading  operations  would  not 
significantly  increase  the  probability  or 
consequences  of  €my  accident  previously 
evaluated. 

2.  The  requested  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  aforementioned  design  changes  for  the 
Trojan  Storage  System  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  including  those  evaluated  in 
Revision  3  of  LCA  237  and  Revision  0  of  LCA 
246  approved  by  the  NRC  on  April  23, 1999. 
With  the  original  Transfer  Cask,  PWR  Basket, 
and  its  shield  and  structural  lids  and 
associated  welds  replaced  under  the  new 
design  by  the  Holtec  Transfer  Cask,  MPC,  and 
its  MPC  redundant  closures  (i.e.,  lid,  vent 
and  drain  port  cover  plates,  closure  ring,  and 
associated  welds),  respectively,  these  and 
associated  Trojan  Storage  System  design 
changes  do  not  significantly  impact  the 
functional  activities  that  will  be  conducted 
during  ISFSI  loading/unloading.  Thus,  the 
loading  procedure  and  system  design 
changes  do  not  introduce  any  new  types  of 
accidents  not  previously  analyzed  in 
Revision  3  of  LCA  237  and  Revision  0  of  LCA 
246. 

3.  The  requested  license  amendment  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  basis  for  the  conclusion  that  a 
significant  reduction  in  the  margin  of  safety 
is  not  involved  is  not  materially  changed 
trom  the  significant  hazards  consideration 
determination  provided  in  the  current  LCA 
237,  Revision  4,  and  LCA  246.  Revision  1. 
Specifically,  the  TNP  Permanently  Defueled 
Technical  Specifications  (PDTS)  contain  four 
limiting  conditions  of  operation  that  address: 
(1)  Spent  Fuel  Pool  water  level,  (2)  Spent 
Fuel  Pool  boron  concentration,  (3)  Spent  Fuel 
Pool  temperature,  and  (4)  Spent  Fuel  Pool 
load  restrictions.  These  Technical 
Specifications  will  remain  in  effect  as  long  as 
spent  fuel  is  stored  in  the  Spent  Fuel  Pool, 
which  is  in  accordance  with  their 
applicability  statements.  As  discussed  below, 
the  Trojan  Storage  System  design  changes 
and  their  impact  on  ISFSI  loading/unloading 


activities  will  not  affect  the  PDTS  br  their, 
bases. 

Loading  and  contingency  unloading  of  the 
MPC  as  described  in  the  proposed  Revision 
5  of  LCA  237  and  Revision  2  of  LCA  246 
consist  of  activities  that  are  functionally  the 
same  as  those  for  loading  and  contingency 
unloading  a  PWR  Basket  under  the  previous 
Trojan  Storage  System  design.  The  Cask 
Loading  Pit,  where  spent  fuel  will  be  loaded 
into  the  MPC,  is  immediately  adjacent  to  the 
Spent  Fuel  Pool.  The  gate  between  the  Cask 
Loading  Pit  and  Spent  Fuel  Pool  will  be 
opened  to  allow  spent  fuel  assemblies  to  be 
moved  from  the  spent  fiiel  storage  racks  in 
the  Spent  Fuel  Pool  to  the  MPC  in  the  Cask 
Loading  Pit.  Opening  the  gate  will  allow  free 
exchange  of  the  water  between  the  Cask 
Loading  Pit  and  the  Spent  Fuel  Pool.  The 
water  in  the  Cask  Loading  Pit  must  be  at 
essentially  the  same  level,  boron 
concentration,  and  temperature  as  the  Spent 
Fuel  Pool  prior  to  the  first  opening  of  the  gate 
to  ensure  that  the  limiting  conditions  of 
operation  are  continuously  satisfied  for  the 
Spent  Fuel  Pool.  Therefore,  the  Cask  Loading 
Pit  will  be  filled,  to  about  the  same  level  as 
the  Spent  Fuel  Pool,  with  water  that  is  about 
the  same  boron  concentration  and 
temperature  as  the  Spent  Fuel  Pool.  With 
these  precautions,  the  limiting  conditions  of 
operation  pertaining  to  Spent  Fuel  Pool  level, 
boron  concentration,  and  temperature  will  be 
continuously  maintained  for  the  Spent  Fuel 
Pool  and  the  margin  of  safety  will  be 
unaffected.  Except  for  small  changes  to 
accommodate  lid  lift  rigging,  the  level  in  the 
Cask  Loading  Pit  will  not  be  reduced  until 
the  MPC  lid  has  been  placed  on  the  loaded 
MPC.  This  configuration  is  consistent  with 
the  objective  of  keeping  the  radiological 
exposure  to  personnel  as  low  as  reasonably 
achievable  (ALARA).  The  contingency 
unloading  sequence  is  essentially  the  reverse 
of  the  loading  sequence.  Thus,  the  loading 
and  contingency  unloading  processes  for  the 
MPC  with  the  Trojan  Storage  System  design 
changes  incorporated  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

As  with  the  previous  design,  the  Trojan 
Storage  System  design  changes  will  be 
implemented  such  that  when  lifting  and 
moving  heavy  loads,  loads  that  will  be 
carried  over  ftiel  in  the  Spent  Fuel  Pool  racks 
and  the  heights  at  which  they  may  be  carried 
will  be  limited  in  such  a  way  as  to  preclude 
impact  energies,  in  the  unlikely  event  of  a 
drop,  from  exceeding  240,000  in-lbs  in 
accordance  with  Limiting  Condition  for 
Operation  (LCO)  3.1.4,  "Spent  Fuel  Pool 
Load  Restrictions."  With  this  precaution,  the 
LCO  pertaining  to  load  restrictions  oyer  the 
Spent  Fuel  Pool  will  be  satisfied  for  fuel 
stored  in  the  Spent  Fuel  Pool  racks  and  the 
margin  of  safety  will  be  unaffected.  The  safe 
load  path  for  heavy. loads  being  lifted  and 
moved  outside  the  Spent  Fuel  Pool  will  be 
located  sufficiently  far  from  the  Spent  Fuel 
Pool  as  to  not  have.an  adverse  effect  on  the 
Spent  Fuel  Pool  in  the  unlikely  event  of  a 
load  drop.  In  addition,  the  Trojan  Storage 
System  design  changes  do  not  affect  the 
implementation  of  mechanical  stops  and 
electrical  interlocks  on  the  Fuel  Building 
overhead  crane  that  provide  additional 
assurance  that  heavy  loads  are  not  carried 
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over  the  fuel  in  the  Sp>ent  Fuel  Pool  racks. 
Thus,  the  Trojan  Storage  System  design 
changes  and  their  impact  on  ISFSI  loading 
and  contingency  unloading  activities  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Douglas  R. 
Nichols,  Esq.,  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street, 
Portland.  Oregon  97204. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Southern  Nuclear  Operating  Company, 
Inc..  et  al.  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request:  October 
30,  2001,  as  supplemented  by  letter 
dated  February  11,  2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specifications  Table 
3.3.1-1,  "Reactor  Trip  System 
Instrumentation"  and  the  associated 
Bases  B  3.3.1.  A  limit  or  "clamp"  on  the 
Over  Temperature  Delta  Temperature 
(OTDT)  reactor  trip  function  is  proposed 
to  address  design  issues  related  to  fuel 
rod  design  under  transient  conditions. 
In  addition,  editorial  revisions  to  Bases 
B  3.3.1  are  included. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  clamp  on  the  OTDT  reactor 
trip  function  is  not  credited  in  the  safety 
analyses.  Implementation  of  the  limit  or 
"clamp"  on  the  OTDT  reactor  trip  function, 
along  with  the  corresponding  changes  to  the 
AFD  [axial  flux  difference]  modifier  fi  (AFD) 
and  RAOC  [relaxed  axial  offset  control)  band, 
will  ensure  the  prevention  of  stress  failure  of 
the  fuel  rod  cladding  for  Condition  I  and  11 
reactor  coolant  system  cooldown  events.  This 
demonstrates  continued  compliance  with  10 
CFR  50,  Appendix  A,  Criterion  10,  i.e..  that 
the  specified  acceptable  fuel  design  limits  are 
not  exceeded. 

There  is  no  change  in  the  radiological 
consequences  of  any  accident  since  the  fuel 
clad,  the  reactor  coolant  system  pressure 
boundary,  and  the  containment  are  not 
changed,  nor  will  the  integrity  of  these 
physical  barriers  be  challenged.  In  addition, 
the  proposed  modification  will  not  change, 


degrade,  or  prevent  any  reactor  trip  system 
actuations. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  clamp  on  the  OTDT  reactor 
trip  function  is  not  credited  in  the  safety 
analyses.  Implementation  of  the  limit  or 
"clamp"  on  the  OTDT  reactor  trip  function, 
along  with  the  corresponding  changes  to  the 
AFD  modifier  f,  (AFD)  and  RAOC  band,  will 
ensure  the  prevention  of  stress  failure  of  the 
fuel  rod  cladding  for  Condition  I  and  II 
reactor  coolant  system  cooldown  events. 

The  design  basis  of  the  OTDT  reactor  trip 
setpoint  is  to  ensure  DNB  [departure  from 
nucleate  boiling]  protection  and  to  preclude 
vessel  exit  boiling.  The  installation  of  the 
OTDT  clamp  would  continue  to  ensure  this 
same  protection  and  that  the  OTDT  design 
basis  would  remain  unaffected.  The 
introduction  of  the  OTDT  clamp  would  not 
create  any  new  transients  nor  would  it 
invalidate  the  OTDT  design  basis.  In 
addition,  there  are  no  transients  analyzed  in 
the  VEGP  (Vogtle  Electric  Generating  Plant) 
FSAR  (final  safety  analysis  report)  that  result 
in  a  reduction  in  the  reactor  coolant 
temperature  which  rely  on  OTDT  as  the 
primary  reactor  trip  function,  as  cooldown 
events  tend  to  be  non-limiting  with  respect 
to  the  criterion  of  DNB. 

Therefore,  the  proposed  change  does  not 
cT«ate  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  the  margin  of  safety? 
The  proposed  clamp  on  the  OTDT  reactor 
trip  function  is  not  credited  in  the  safety 
analyses.  Implementation  of  the  limit  or 
"clamp"  on  the  OTDT  reactor  trip  function, 
along  with  the  corresponding  changes  to  the 
AFD  modifier  fi  (AFD)  and  RAOC  band,  will 
ensure  the  prevention  of  stress  failure  of  the 
fuel  rod  cladding  for  Condition  I  and  II RCS 
[reactor  coolant  system)  cooldown  events. 
This  demonstrates  continued  compliance 
with  10  CFR  50,  Appendix  A,  Criterion  10, 
i.e.,  that  the  specified  acceptable  fuel  design 
limits  are  not  exceeded. 

The  design  basis  of  the  OTDT  reactor  trip 
setpoint  is  to  ensure  DNB  [departure  from 
nucleate  boiling]  protection  and  to  preclude 
vessel  exit  boiling.  The  installation  of  the 
OTDT  clamp  would  continue  to  ensure  this 
same  protection  and  that  the  OTDT  design 
basis  would  remain  unaffected. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders, 
NationsBank  Plaza,  Suite  5200,  600 
Peachtree  Street,  NE.,  Atlanta,  Georgia 
30308-2216. 

NBC  Section  Chief:  Richard  J.  Laufer, 

Acting. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South     ^ 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 
Date  of  amendment  request:  February 

14, 2002. 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Teclmical  Specifications  (TS)  3.4.2.2, 
"Reactor  Coolant  System."  to  relax  the 
lift  setting  tolerance  of  the  pressurizer 
safety  valves  from  ±2  percent  to  ±3 
percent.  The  current  TS  requirements 
that  the  as  left  lift  setting  be  within  ±1 
percent  will  remain  intact. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  TS  change  takes  credit  for 
the  assumptions  made  in  the  reanalysis  of  the 
turbine  trip  and  rod  withdrawal  from  power 
events  already  evaluated  in  the  UFSAR 
(Updated  Final  Safety  Analysis  Report). 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  6t)m  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  TS  change  takes  credit  for 
the  assumptions  made  in  the  reanalysis  of  the 
turbine  trip  and  rod  withdrawal  from  power 
events  already  evaluated  in  the  UFSAR. 
Therefore,  the  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  barriers  (i.e.,  fuel  and  fuel  cladding, 
reactor  coolant  pressure  boundary,  and 
containment  structure)  to  limit  the  level  of 
radiation  dose  to  the  public.  The  proposed 
TS  change  takes  credit  for  the  assumptions 
made  in  the  reanalysis  of  the  turbine  trip  and 
rod  withdrawal  from  power  events  already 
evaluated  in  the  UFSAR.  Those  analyses 
demonstrated  that  (1)  the  fuel  design  limiu 
were  maintained  by  the  reactor  protection 
system  since  the  DNBR  [departure  bom 
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nucleate  boiling  ratio]  was  maintained  above 
the  limit  value,  and  (2)  the  plant  design  is 
such  that  a  turbine  trip  presents  no  hazard 
to  the  integrity  of  the  RCS  [reactor  coolant 
system)  or  the  main  steam  system  pressure 
boundary.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  aiid,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Morgan  Lewis, 
1111  Pennsylvania  Avenue.  NW., 
Washington.  DC  20004. 

NRC  Section  Chief:  Robert  A.  Gramm. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  February 
14,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specifications  to  eliminate 
shutdown  actions  associated  with 
radiation  monitoring  instnunentation. 
The  proposed  changes  will  enhance 
plant  reliability  by  reducing  exposure  to 
unnecessary  shutdowns  and  increase 
operational  flexibility,  and  relax  certain 
other  restrictions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  radiation  monitors  affected  by  the 
proposed  amendment  are  not  potential 
accident  initiators.  Adequate  measures  are 
available  to  compensate  for  radiation 
monitors  that  are  out  of  service.  The 
proposed  amendment  does  not  affect  how  the 
affected  radiation  monitors  function  or  their 
role  in  the  response  of  an  operator  to  an 
accident  or  transient.  The  core  damage 
frequency  in  the  STP  (South  Texas  Project] 
PRA  [probabilistic  risk  assessment)  is  not 
impacted  by  the  proposed  changes. 
Therefore,  STPNOC  [South  Texas  Project 
Nuclear  Operating  Company)  concludes  that 
there  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated? 

Response:  No. 

The  radiation  monitors  affected  by  the 
proposed  amendment  are  not  credited  for  the 
prevention  of  any  accident  not  evaluated  in 


the  safety  analysis.  The  proposed  amendment 
involves  no  changes  in  the  way  the  plant  is 
operated  or  controlled.  It  involves  no  change 
in  the  design  configuration  of  the  plant.  No 
new  operating  enviroiunents  are  created. 
Therefore,  STPNOC  concludes  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  change  has  no  significant 
effect  on  functions  that  are  supported  by  the 
affected  radiation  monitors.  There  will  be  no 
significant  effect  on  the  availability  and 
reliability  of  the  affected  radiation  monitors. 
Adequate  measures  are  available  to 
compensate  for  radiation  monitors  that  are 
out  of  service.  Therefore,  STPNOC  concludes 
the  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standiirds  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Morgan  Lewis, 
1111  Pennsylvania  Avenue,  NW., 
Washington,  DC  20004. 

NRC  Section  Chief:  Robert  A.  Gramm. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  February 
14,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specifications  governing 
radiation  monitoring  instrumentation 
and  reactor  coolant  system  leakage 
detection  to  eliminate  the  associated 
shutdowm  action  requirements  and  relax 
certain  other  restrictions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  radiation  monitors  and  leakage 
detection  instrumentation  affected  by  the 
proposed  amendment  are  not  potential 
accident  initiators.  Adequate  measures  are 
available  to  compensate  for  instrumentation 
that  is  out  of  service.  The  proposed 
amendment  does  not  affect  how  the  affected 
instrimientation  normally  functions  or  its 
role  in  the  response  of  an  operator  to  an 
accident  or  transient.  The  core  damage 
frequency  in  the  STP  [South  Texas  Project) 
PRA  [probabilistic  risk  assessment]  is  not 


impacted  by  the  proposed  changes. 
Therefore,  STPNOC  [South  Texas  Project 
Nuclear  Operating  Company]  concludes  that 
there  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  instrumentation  affected  by  the 
proposed  amendment  is  not  credited  for  the 
prevention  of  any  accident  not  evaluated  in 
the  safety  analysis.  The  proposed  amendment 
involves  no  changes  in  the  way  the  plant  is 
operated  or  controlled.  It  involves  no  change 
in  the  design  configuration  of  the  plant.  No 
new  operating  environments  are  created. 
Therefore,  STPNOC  concludes  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  change  has  no  significant 
effect  on  functions  that  are  supported  by  the 
affected  instrumentation.  There  will  be  no 
significant  effect  on  the  availability  and 
reliability  of  the  affected  instrumentation. 
Adequate  measures  are  available  to 
compensate  for  instnmientation  that  is  out  of 
service.  Tlierefore,  STPNOC  concludes  the 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Morgan  Lewis, 
1111  Pennsylvania  Avenue,  NW., 
Washington,  DC  20004. 

NRC  Section  Chief:  Robert  A.  Granun. 

Tennessee  Valley  Authority,  Docket  No. 
50-390,  Watts  Bar  Nuclear  Plant,  Unit  1. 
Rhea  County,  Tennessee 

Date  of  amendment  request:  January 
14,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.4.16, 
applicable  Bases  "Reactor  Coolant 
System  Specific  Activity,"  and 
Surveillance  Requirement  (SR)  3.4.16.2, 
firom  1.0  microcuries  per  gram  (uCi/gm) 
iodine-131  to  0.265  uCi/gm  iodine-131. 
TS  3.4.16,  Figure  3.4.16-1,  "Reactor 
Coolant  Dose  Equivalent  Iodine-131 
Specific  Activity  Limit  Versus  Percent 
of  Rated  Thermal  Power,"  is  being 
deleted  and  the  maximum  value  of  21 
uCi/gm  iodine-131  is  being  added  to  TS 
Required  Action  3.14.16.A  and  3.4.16.C. 
In  addition,  TS  Section  3.3.7,  "CREVS 
[Control  Room  Emergency  Ventilation 
System]  Actuation  Instrumentation," 
Table  3.3.7-1  changes  the  allowable 
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value  to  the  Control  Room  Radiation 
and  Control  Room  Air  Intakes  for  SR 
3.3.7.1.  3.3.7.2,  and  3.3.7.4  from  less 
than  or  equal  to  ($)  5.77E-04  uCi/cubic 
centimeter  (cc)  (20.199  counts  per 
minute  (cpm))  to  ^9.45E-05  uCI/cc 
(3,307  cpm). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  signiFicant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  Technical  Specification(s] 
change(sl  to  reduce  the  steady  state  and  48|- 
Ihour  reactor  coolant  system  (RCS)  allowable 
iodine  concentrations,  and  to  revise  the 
surveillance  requirement  value  for  the  Main 
Control  Room  [MCR]  air  intake  radiation 
monitors  [do]  not  change  any  operator 
actions  nor  (do  theyl  change  plant  systems  or 
structures.  Therefore,  the  proposed  change[sl 
to  WBN  Unit  1  Technical  Specificationls] 
(do)  not  result  in  a  significant  increase  in  the 
probability  of  an  accident. 

The  calculated  radiological  consequences 
at  the  Exclusion  Area  Boundary  (EAB)  and 
Low  Population  Zone  (LPZ)  are  larger  than 
currently  discussed  in  the  Final  Safety 
Analysis  Report  (FSAR)  accidents  for  the 
main  steam  line  break  (MSLB)  and  steam 
generator  tube  rupture  (SGTR)  (with  the 
exception  of  thyroid  and  beta  doses  being 
slightly  lower  for  STGR)  accidents.  The 
radiological  consequences  for  the  SGTR  and 
MSLB  accidents  increased  due  to  utilizing 
more  conservative  methodologies  and  more 
conservative  assumptions  in  the  calculation. 
However,  the  calculated  radiological 
consequences  remain  within  the  limits 
identified  in  10  CFR  100,  "Reactor  Site 
Criteria."  and  General  Design  Criteria  (GDC)- 
19,  "Control  Room,"  and  are  consistent  with 
NUREG-0800,  "Standard  Review  Plan." 
acceptance  criteria. 

The  surveillance  requirement  radiation 
limit  for  the  Main  Control  Room  air  intake 
radiation  monitors  will  be  reduced  to 
compensate  for  the  change  in  source  terms 
which  resulted  from  the  use  of  the 
methodology  changes  in  the  SGTR  accident. 
This  change  ensures  the  monitors  perform 
their  safety  function  of  control  room  isolation 
during  accident  conditions  and  does  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

In  summary,  the  control  room  dose,  the 
LPZ  dose,  and  the  EAB  dose  for  the  SGTR 
and  MSLB  remain  Iwunded  by  the 
acceptance  criteria  of  NUREG-0800  and 
continue  to  satisfy  an  appropriate  fraction  of 
the  10  CFR  100  dose  limits  and  the  GDC-19 
dose  limits.  The  surveillance  requirement 
changes  for  the  Main  Control  Room  radiation 
monitors  ensure  the  monitors  perform  their 
intended  design  function.  Therefore,  the 
proposed  change  does  not  result  in  a 
significant  increase  in  the  [probability  or] 
consequences  of  an  accident  previously 
analyzed. 


B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  TS  change  does  not  alter  the 
configuration  of  the  plant.  The  changes  do 
not  directly  affect  plant  operation.  The 
change  will  not  result  in  the  installation  of 
any  new  equipment  or  system  or  the 
modification  of  any  existing  equipment  or 
systems.  No  new  operation  procedures, 
conditions  or  modes  will  be  created  by  this 
proposed  change.  Therefore,  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  is  not 
created. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  methods  for  calculating  the 
radiological  consequences  are  revised  for  the 
MSLB  and  SGTR  analysis  to  utilize  the 
thyroid  dose  conversion  factors  in 
International  Commission  on  Radiation 
Protection  Publication  30  (ICRP-30)  to 
calculate  the  dose  and  ARCON96 
methodology  to  calculate  atmospheric 
dispersion  coefficients. 

The  calculated  radiological  consequences 
at  the  EAB  and  LPZ  are  slightly  larger  than 
those  noted  in  the  FSAR  accidents  for  the 
MSLB  and  SGTR  (thyroid  and  beta  doses 
slightly  lower  for  SGTR)  accidents.  The 
radiological  dose  consequences  for  the  SGTR 
and  MSLB  accidents  increased  due  to 
utilizing  more  conservative  methodologies 
and  more  conservative  assumptions  in  the 
calculation.  The  calculated  dose 
consequences  of  the  evaluated  accidents 
remain  less  than  the  dose  limits  identified  in 
10  CFR  100  and  GDC-19,  and  are  consistent 
with  NUREG-0800  acceptance  criteria.  The 
surveillance  requirement  for  the  MCR 
radiation  monitors  is  being  reduced  for 
consistency  with  lower  source  terms  and  to 
ensure  the  monitors  perform  their  intended 
design  function  of  isolating  the  Main  Control 
Room  subsequent  to  an  accident.  Therefore, 
it  is  concluded  that  the  proposed  change  to 
lower  the  RCS  Specific  Activity  and 
subsequent  changes  to  the  Main  Control 
Room  radiation  monitors  are  required  to 
ensure  the  Main  Control  Room  dose  and  the 
offsite  dose  are  below  the  acceptable  limits. 
Therefore  these  changes  do  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appeeu's  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  lOH, 
Knoxville.  Tennessee  37902. 

NRC  Section  Chief:  Richard  P. 
Correia. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 


Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Conunission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  envirormiental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Docimients  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  httpV/ 
www.nrc.gov/reading-rm.html.  If  you  do 
not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209.  301- 
415-4737  or  by  e-mail  to  pdi^nrc.gov. 

AmerGen  Energy  Company.  LUJ,  Docket 
No.  50-461.  Clinton  Power  Station,  Unit 
1.  DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
August  13,  2001. 

Brief  description  of  amendment:  The 
amendment  defers  withdrawal  of  the 
first  set  of  reactor  vessel  surveillance 
specimens  until  10.4  effective  full 
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power  years,  expected  to  be  one 
additional  operating  cycle. 

Date  of  issuance:  March  8,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
writhin  30  days. 

Amendment  No.:  143. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  changes  the 
updated  safety  analysis  report. 

Date  of  initial  notice  in  Federal 
Register:  October  17,  2001  (66  FR 
52796).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  8,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

AmerGen  Energy  Company,  LLC.  Docket 
No.  50-461.  Clinton  Power  Station,  Unit 
1,  DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
June  21,  2001,  as  supplemented  by  letter 
dated  January  18,  2002. 

Brief  description  of  amendment:  The 
amendment  modifies  the  technical 
specification  requirement  that  the  main 
steamline  safety  relief  valves  (SRVs) 
open  when  they  are  manually  actuated 
by  instead  requiring  that  the  SRV  valve 
actuators  stroke  on  a  manual  actuation. 

Date  of  issuance:  March  19,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 
[Amendment  No.:  144. 
I  Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  3.  2001  (66  FR 
50465).  The  supplemental  letter 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  Federal  Rraister  notice. 

'fhe  Commission  s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  19,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station.  Units  Nos.  1,  2,  and 
3,  Maricopa  County.  Arizona 

Date  of  application  for  amendments: 
November  9,  2001. 

Brief  description  of  amendments:  The 
amendments  would  revise  Technical 
Specification  5.6.5b  to  add  NRC- 
approved  Topical  Report  CENPD-404- 
F-A.  "Implementation  of  ZIRLO  tm 
Cladding  Material  in  CE  Nuclear  Power 
Fuel  Assembly  Designs."  into  the  list  of 
analytical  methods  used  to  determine 


core  operating  limits  and  thus,  enable 
use  of  ZIRLO  clad  fuel  in  Palo  Verde 
Nuclear  Generating  Station  units. 

Date  of  Issuance:  March  12.  2002. 

Effective  date:  March  12,  2002,  and 
shall  be  implemented  within  60  days  of 
the  date  of  issuance. 

Amendment  Nos.:  Unit  1-140.  Unit 
2-140.  Unit  3-140. 

Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  22,  2002  (67  FR 
2919).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  12.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  &■  Light  Company. 
Docket  Nos.  50-325,  Brunswick  Steam 
Electric  Plant,  Unit  1,  Brunswick 
County,  North  Carolina 

Date  of  amendment  requests 
November  26.  2001.  as  supplemented 
January  31,  2002.  February  5.  2002,  and 
February  11,  2002. 

Description  of  amendment  request: 
The  eimendment  revises  the  Improved 
Technical  Specification  5.5.12  to  allow 
a  one-time  interval  increase  for  the  Type 
A  Integrated  Leakage  Rate  Test  for  no 
more  than  3  years,  2  months. 

Date  of  issuance:  March  6,  2002. 

Effective  date:  March  6,  2002. 

Amendment  Nos:  216. 

Facility  Operating  License  No.  DPR- 
71:  The  amendment  changes  the 
Technical  Specifications. 

Date  ofimtial  notice  in  Federal   ' 
Register:  January  8,  2002  (67  FR  926). 
The  January  31,  2002,  and  February  5,  , 
2002,  supplements  contained  clarifying 
information  only,  and  did  not  change 
the  initial  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  initial  Federal  Register 
notice.  The  February  11,  2002, 
supplement  revised  the  original  request, 
but  the  initial  no  significant  hazards 
consideration  determination  bounded 
the  revised  re^quest. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  6.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  &  Light  Company, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2.  Brunswick  County.  North 
Carolina 

Date  of  amendment  request:  June  26, 
2001.  as  supplemented  January  14,  and 
February  1,  2002. 


Description  of  amendment  request: 
The  amendments  revise  the  Technical 
Specifications  to  support  installation  of 
the  General  Electric  Nuclear 
Measurement  Analysis  and  Control 
Digital  Power  Range  Neutron 
Monitoring  System. 

Date  of  issuance:  March  8.  2002. 

Effective  date:  March  8.  2002. 

Amendment  Nos:  217  and  243. 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62:  Amendments  change 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  25.  2001  (66  FH  38759). 
The  January  14.  and  February  1,  2002. 
supplements  contained  clarifying 
information  only  and  did  not  change  the 
initial  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  initial  application. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  8.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  &■  Light  Company, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendment  request:  August  1. 
2001,  as  supplemented  February  4. 
2002. 

Description  of  amendment  request: 
The  amendment  revises  the  Technical 
Specifications  to  incorporate  NRC- 
approved  Technical  Specification  Task 
Force  Traveler  Item  51.  "Revise 
containment  requir^nents  during 
handling  irradiated  fuel  and  core 
alterations,"  Revision  2. 

Date  of  issuance:  March  14,  2002. 

Effective  date:  March  14,  2002. 

Amendment  Nos:  218  and  244. 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62:  Amendments  change 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  5,  2001  (66  FR 
46477).  The  February  4,  2002, 
supplement  contained  clarifying 
information  only,  and  did  not  change 
the  initial  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  initial  Federal  Register 
notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  14,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 
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Carolina  Power  &■  Light  Company, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendment  request: 
November  7,  2001. 

Description  of  amendment  request: 
The  amendments  revise  Technical 
Specification  (IS)  3.1.4.  "Control  Rod 
Scram  Times."  to  delineate  more 
specific  requirements  for  testing  control 
rod  scram  times  following  refueling 
outages.  TS  5.1  is  revised  to  reference 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  Section  50.59.  The 
amendment  incorporates  the  Nuclear 
Regulatory  Commission-approved 
Technical  Specification  Task  Force 
(TSTF)  Item  222,  Revision  1.  "Control 
Rod  Scram  Testing,"  and  TSTF  Item 
364.  Revision  0.  "Revision  to  TS  Bases 
Control  Program  to  Incorporate  Changes 
to  10  CFR  50.59." 

Date  of  issuance:  March  19,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos:  219/245. 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62:  Amendments  change 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  28.  2001  (66  FR 
59502).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  19.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  et  ai,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
August  6,  2001. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  (TS)  3.3.2  for  Engineered 
Safety  Feature  Actuation  System 
Instrumentation,  and  TS  3.3.6  for 
Containment  Purge  and  Exhaust 
Isolation  Instrumentation.  The 
amendments  excluded  the  Containment 
Purge  Ventilation  System  and  the 
Hydrogen  Purge  System  containment 
isolation  valves  from  the 
instrumentation  testing  requirements  in 
TS  3.3.2  and  TS  3.3.6.  The  amendments 
also  made  appropriate  changes  in  the 
Bases  for  TS  3.3.6  and  TS  3.6.3. 

Date  of  issuance:  March  20,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 


Amendment  Nos.:  196/189. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  12,  2001  (66  FR 
64291).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  20,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270.  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County.  South  Carolina 

Date  of  application  of  amendments: 
August  14,  2001. 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise  TS 
Surveillance  Requirement  3.3.5.2  by 
changing  the  Engineered  Safeguards 
Protective  System  Analog  Instrument 
chaimel  functional  test  frequency  from 
31  days  to<02  days. 

Date  of  Issuance:  March  18,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  321/321/322. 

Renewed  Facility  Operating  License 
Nos.  DPR-38.  DPR-47.  and  DPR-55: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  5.  2001  (66  FR 
46478).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  18,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  Docket 
No.  50-352,  Limerick  Generating 
Station,  Unit  1,  Montgomery  County. 
Pennsylvania 

Date  of  application  for  amendment: 
December  21,  2001,  as  supplemented 
February  15,  2002. 

Brief  description  of  amendment:  This 
amendment  revises  the  minimum 
critical  power  ratio  safety  limits  for 
operating  cycle  10. 

Date  of  issuance:  March  12,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days: 

Amendment  No.:  156. 

Facility  Operating  License  No.  NPF- 
39:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  22.  2002  (67  FR 
2924).  The  February  15,  2002.  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 


significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  12.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC 
Docket  Nos.  50-352  and  50-353. 
Limerick  Generating  Station,  Units  1 
and  2,  Montgomery  County. 
Pennsylvania 

Date  of  application  for  amendments: 

May  23.  2001. 

Brief  description  of  amendments: 
These  amendments  deleted  Technical 
Specification  3.4.2.  Limiting  Condition 
for  Operation,  Action  Statement  b, 
concerning  operator  actions  with  stuck 
open  safety/relief  valves. 

Date  of  issuance:  As  of  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Effective  date:  March  20,  2002. 

Amendment  Nos.:  157  and  119. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-65.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  22.  2001  (66  FR 
44171).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  20.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  llC. 
Docket  Nos.  50-352  and  50-353. 
Limerick  Generating  Station,  Units  1 
and  2,  Montgoinery  County. 
Pennsylvania 

Date  of  application  for  amendments: 
June  26.  2001.  as  supplemented  by  letter 
dated  November  15.  2001. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  3/4.3.3.  Emergency  Core 
Cooling  System,  Actions  36  and  37  of 
Table  3.3.3-1.  and  associated  TS  Bases. 
The  change  to  Action  36  clarifies 
equipment  affected  by  inoperable 
components.  The  change  to  Action  37 
takes  advantage  of  the  inherent  overlap 
of  the  degraded  voltage  relays' 
characteristics  such  that  inoperable 
relays  that  define  a  channel  can  be  taken 
out  of  service  without  placing  its 
associated  source  breaker  in  the  trip 
position. 

Date  of  issuance:  March  20.  2002. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  30 
days. 

Amendment  Nos.:  158  and  120. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85:  The  amendments 
revised  the  Technical  Specifications. 
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Date  of  initial  notice  in  Federal 
Register:  August  22.  2001  (66  FR 
44171).  The  November  15.  2001.  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  20,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

National  Aeronautics  and  Space 
Administration,  Docket  Nos.  50-30  and 
50-185,  the  Plum  Brook  Test  Reactor 
and  the  Plum  Brook  Mockup  Reactor, 
Sandusky,  Ohio 

Date  of  application  for  amendments: 
December  20, 1999,  as  supplemented  by 
letters  dated  March  26,  November  19, 
and  December  20.  2001,  and  January  24. 
2002. 

Brief  description  of  amendments:  The 
amendment  allows  decommissioning  of 
the  PBRF  in  accordance  with  NASA's 
application  as  supplemented.  Pursuant 
to  10  CFR  50.82(b)(5).  the  approved 
decommissioning  plan  will  be  a 
supplement  to  the  Safety  Analysis 
Report  or  equivalent. 

Date  of  issuance:  March  20,  2002. 

Effective  date:  March  20.  2002. 
{Amendment  Nos.:  Amendment  No.  11 
to  Plum  Brook  Test  Reactor  and 
Amendment  No.  7  to  the  Plum  Brook 
Mockup  Reactor. 

Facility  Operating  License  Nos.  TR-3 
and  R-93:  These  amendments  consist  of 
changes  to  the  Facility  Licenses. 

Date  of  initial  notice  in  Federal 
Register:  January  22,  2002  (67  FR 
2924).  The  January  24,  2002. 
supplemental  letter  provided  additional 
clarifying  information,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  staff's 
original  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  enclosed  with  the 
amendments  dated  March  20.  2002. 

No  significant  hazards  consideration 
conunents  received:  No. 

Nine  Mile  Point  Nuclear  Station,  LLC, 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station,  Unit  2.  Oswego  County. 
New  York 

Date  of  application  for  amendment: 
November  20.  2001,  as  supplemented 
January  28  and  February  21,  2002. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications,  Section  2.1.1.2,  to  reflect 
the  residts  of  cycle-specific  calcidations 
performed  for  the  upcoming  Operating 


Cycle  9,  and  Section  5.6.5.b.  to  delete 
two  redundant  references. 

Date  of  issuance:  March  13,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  prior  to 
startup  from  Refueling  Outage  8. 

Amendment  No.:  105. 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  26,  2001  (66  FR 
66468).  The  licensee's  January  28  and 
February  21.  2002,  supplemental  letters 
provided  clarifying  information  that  was 
within  the  scope  of  the  amendment 
request  and  did  not  change  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  staff's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety   ^ 
Evaluation  dated  March  13.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Nine  Mile  Point  Nuclear  Station,  LLC. 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  OswegoCounty. 
New  York 

Date  of  application  for  amendment: 
December  26,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  Table  3.6.1.3-1, 
"Secondary  Containment  Bypass 
Leakage  Paths  Leakage  Rate  Limits,"  to 
reflect  the  NRC  staffs  approval  of  the 
licensee's  proposed  modification  of  two 
primary  containment  isolation  valves  on 
feedwater  piping  from  air-operated  to 
become  simple  check  valves. 

Date  of  issuance:  March  8,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  prior  to 
startup  from  Refueling  Outage  8. 

Amendment  No.:  104. 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  FedertU   . 
Register:  February  5,  2002  (67  FR 
5329). 

The  staff's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  8,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

North  Atlantic  Energy  Service 
Corporation,  et  al..  Docket  No.  50-443, 
Seabrook  Station.  Unit  No.  1. 
Rockingham  County.  New  Hampshire 

Date  of  amendment  request:  February 
28,  2001,  as  supplemented  July  31, 
2001.  and  December  21,  2001. 

Description  of  amendment  request: 
The  amendment  changes  Seabrook 
Station  Technical  Specification  3/ 
4.8.1.1  A.C.  Sources — Operating.  The 
changes  are  related  to  allowed  outage 


time  for  restoration  or  verification  of  the 
operabilify  of  offsite  power  sources  and 
to  emergency  diesel  generator 
surveillance  requirements. 

Date  of  issuance:  March  7,  2002. 

Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  80. 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  18,  2001  (66  FR  20007). 
The  July  31,  2001,  and  December  21, 
2001 ,  letters  were  within  the  scope  of 
and  did  not  affect  the  staff's  finding  of  '' 
no  significant  hazards  considerations. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  7.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

PPL  Susquehanna.  LLC,  Docket  Nos.  50- 
387  and  50-388,  Susquehaima  Steam 
Electric  Station,  Units  1  and  2,  Luzerne 
County,  Pennsylvania 

Date  of  application  for  amendments: 
July  30,  2001,  as  supplemented 
September  7,  October  16,  and  December 
5,  2001.  and  January  18.  2002. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  5.5.12.  "Primary 
Containment  Leakage  Rate  Testing 
Program,"  to  allow  a  one-time  deferral 
of  the  Type  A  containment  integrated 
leakage  rate  test  (ILRT)  at  the 
Susquehanna  Steam  Electric  Station 
(SSES).  Units  1  and  2.  The  Unit  1  test 
may  be  deferred  to  no  later  than  May  3, 
2007.  and  the  Unit  2  test  may  be 
deferred  to  no  later  than  October  30, 
2007,  resulting  in  an  extended  interval 
of  15  years  for  performance  of  the  next 
ILRT  at  each  unit.  Additionally,  the 
amendments  allow  a  one-time  deferral 
of  the  dr5rwell-to-suppression  chamber 
bypass  leakage  test.  Surveillance 
Requirement  (SR)  3.6.1.1.2,  so  that  it 
will  continue  to  be  conducted  along 
with  the  ILRT. 

Date  of  issuance:  March  8.  2002. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days. 

Amendment  Nos.;  202. 176. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  5.  2002  (67  FR 
5330).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  8,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 
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South  Carolina  Electric  &■  Gas  Company, 
South  Carolina  Public  Service 
Authority.  Docket  No.  50-395,  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  1. 
Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
August?,  2001. 

Brief  description  of  amendment:  Tins 
amendment  adds  a  response  time 
requirement  to  the  Technical 
Specifications  for  the  Source  Range 
Neutron  Flux  Reactor  Trip  hmction. 

Date  of  issuance:  March  8,  2002. 

Effective  date:  March  8,  2002. 

Amendment  No.:  157. 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  February  5.  2002  (67  FR 
5332).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  8,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

South  Carolina  Electric  &•  Gas  Company, 
South  Carolina  Public  Service 
Authority,  Docket  No.  50-395,  Virgil  C. 
Summer  Nuclear  Station.  Unit  No.  1. 
Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
June  19.  2001. 

Brief  description  of  amendment:  This 
amendment  approves  inclusion  of  two 
upgraded  7300  Process  Protection 
System  instrument  cards  (NLP — Loop 
Power  Supply  and  Isolator  card,  and 
NSA — Summing  Amplifier  card)  into 
the  response  time  testing  elimination 
population.  The  associated  Bases  for 
Technical  Specification  3/4.3.1  is  being 
revised  to  reflect  this  change. 

Date  of  issuance:  March  12.  2002. 

Effective  date:  March  12.  2002. 

Amendment  No.:  158. 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegiMter:  July  25.  2001  (66  FR  38766). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  12.  2002. 

No  significant  hazards  consideration  . 
comments  received:  No. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3.  San  Diego  County, 
California 

Date  of  application  for  amendments: 
January  9,  2002. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specification  5.4.  "Technical 


Specifications  (TS)  Bases  Control"  to 
delete  the  term  "unreviewed  safety 
question." 

Date  of  issuance:  March  19.  2002. 

Effective  date:  March  19.  2002.  to  be 
implemented  within  60  days  of 
issuance. 

Amendment  Nos.:  Unit  2-184;  Unit 
3-175. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  5.  2002  (67  FR 
5333).  The  Conunission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  19.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company. 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
City  ofDalton,  Georgia,  Docket  Nos.  50- 
321  and  50-366,  Edwin  I.  Hatch  Nuclear 
Plant,  Units  1  and  2,  Appling  County, 
Georgia 

Date  of  application  for  amendments: 
December  14.  2001. 

Brief  description  of  amendments:  The 
amendments  revise  Surveillance 
Requirement  (SR)  3.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  surveillance.  The  delay  period  is 
extended  from  the  current  limit  of 
*   *  *  up  to  24  hbius  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
less  "  to  "*   *   *  up  to  24  hours  or  up  to 
the  limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

Date  of  issuance:  March  8.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  by 
August  1.  2002. 

y^e/idment  Nos.;  228/170. 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5:  Amendments  revise  the 
Technical  Specifications  and  associated 
Bases. 

Date  of  initial  notice  in  Federal 
Register:  February  5,  2002  (67  FR  5333). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  8,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Southern  Nuclear  Operating  Company. 
Inc.,  et  al..  Docket  Nos.  50-424  and  50- 
425.  Vogtle  Electric  Generating  Plant. 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
April  27.  2001. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  3.3.6.  "Containment 
Ventilation  Isolation  Instrumentation," 
to  extend  the  surveillance  test  interval 
for  Potter  and  Brumfield  type  motor- 
driven  slave  relays  in  the  containment 
ventilation  isolation  system  from  92 
days  to  18  months.  The  associated  Bases 
for  SR  3.3.6.5  will  be  revised  to  reflect 
this  change. 

Date  of  issuance:  February  21,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  124/102. 

Facility  Operating  License  Nos.  NPF- 
68  and  NPP-81 :  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  21,  2001  (66  FR  31714). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  February  21,  2002. 

No  significant  hazards  consideration', 
conunents  received:  No. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendment  request:  May  30, 
2001. 

Brief  description  of  amendments:  The 
proposed  amendment  permits  relaxation 
of  the  allowed  outage  times  and  bypass 
test  times  for  limiting  conditions  for 
operation  outlined  in  Technical 
Specifications  3.3.1,  'Reactor  Trip 
System  Instrumentation,"  and  3.3.2, 
"Engineered  Safety  Features  Actuation 
System  Instrumentation." 

Date  of  issuance:  March  19,  2002. 

Effective  date:  The  amendments  are 
effective  as  of  the  date  of  issuance,  and 
shall  be  implemented  within  30  days  of 
the  day  of  issuance. 

Amendment  Nos.:  Unit  1-136;  Unit 
2-125. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  22,  2001  (66  FR 
44177).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  19.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 
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STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  T^xas 

Date  of  amendment  request:  August  2, 
2001. 

Brief  description  of  amendments:  The 
amendments  consist  of  revision  to 
Technical  Specifications  3/4.6.1.6 
regarding  containment  structural 
integrity. 

Date  of  issuance:  March  19,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1-137;  Unit 
2-126. 

Facility  Operating  License  Nos.  NPF- 

76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  22,  2002  (67  FR 
2929).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  19,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
March  12.  2001. 

Brief  description  of  amendments:  The 
amendments  delete  Sequoyah  Technical 
Specification  (TS)  Surveillance 
Requirement  4.7.7.a  bom  TS  3/4.7.7, 
"Control  Room  Emergency  Ventilation 
Systems,"  and  adds  a  new  Section  3/ 
4.7.13,  "Control  Room  Air-Conditioning 
System  (CRACS),"  to  the  TS.  This  TS 
addition  will  also  provide  the  necessary 
requirements,  consistent  with  NUREG- 
1431,  to  address  the  condition  when 
main  control  room  chillers  and  air 
l^andling  units  are  inoperable. 

Date  of  issuance:  Feoruary  27,  2002. 

Effective  date:  February  27,  2002. 

Amendment  Nos.:  273  and  262. 

Facility  Operating  License  Nos.  DPR- 

77  and  DPR-79:  Amendments  revised 
the  TSs. 

Date  of  initial  notice  in  Federal 
Register.  April  18.  2001  (66  FR  20011). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  February  27.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Teimessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Teimessee 

J  Date  of  application  for  amendments: 
Jbnuary  15,  2002  (TS  01-13). 


Brief  description  of  amendments:  The^ 
amendments  revised  Technical 
Specifications  (TSs)  Section  4.0.5.C  to 
provide  an  exception  to  the 
recommendations  of  Regulatory  Position 
c.4.b  NRC  Regulatory  Guide  1.14, 
Revision  1,  "Reactor  Coolant  Pump 
Flywheel  Integrity,"  dated  August  1975. 
The  exception  allows  either  (a)  a 
qualified  in-place  ultrasonic  volumetric 
examination  over  the  voliune  from  the 
inner  bore  of  the  flywheel  to  the  circle 
of  one-half  the  outer  radius  or  (b)  a 
surface  examination  (magnetic  particle 
testing  and/or  liquid  penetrant  testing) 
of  exposed  surfaces  of  the  removed 
flywheel  to  be  conducted  at 
approximately  10-year  intervals. 

Date  of  issuance:  March  8,  2002. 

Effective  date:  Date  of  issuance,  to  be 
implemented  within  45  days  of 
issuance. 

Amendment  Nos.:  274/263. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revised 
the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  February  5.  2002  (67  FR 
5339).  The  Conunission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  8.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Virginia  Electric  and  Power  Company, 
Docket  No.  50-339,  North  Arma  Power 
Station.  Unit  2.  Louisa  County,  Virginia 

Date  of  application  for  amendment: 
January  9,  2001. 

Brief  description  of  amendment:  This 
amendment  revises  the  Facility 
Operating  License  (FOL)  to  remove 
expired  license  conditions,  make 
editorial  changes  in  the  FOL,  relocate 
license  conditions,  and  remove  license 
conditions  associated  with  completed 
modifications. 

Date  of  issuance:  March  19,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  211. 

Facility  Operating  License  No.  NPF-7: 
Amendment  changes  the  FOL. 

Date  of  initial  notice  in  Federal 
Register:  February  21,  2001  (66  FR 
11065).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  19,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-280  and  50-281. 
Surry  Power  Station,  Units  1  and  2, 
Surry  County,  Virginia 

Date  of  application  for  amendments: 
April  11,  2000,  as  supplemented  August 
28,  and  November  20,  2000,  April  11, 
July  31,  November  19,  and  December  20, 
2001,  and  February  8,  2002. 

Brief  Description  ojf  amendments: 
These  amendments  revise  the  Technical 
Specifications  requirements  to  be 
consistent  with  an  alternative  source 
term  in  accordance  with  the 
requirements  of  10  CFR  50.67, 
"Accident  Source  Term." 

Date  of  issuance:  March  8,  2002. 

Effective  date:  March  8,  2002. 

Amendment  Nos.:  230  and  230. 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  change 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  27,  2001  (66  FR  34289). 
The  supplements  contained  clarifying 
information  only,  and  did  not  change 
the  initial  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  initial  application. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  8,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Yankee  Atomic  Electric  Co.,  Docket  No. 
50-29,  Yankee  Nuclear  Power  Station 
(YNPS)  Franklin  County,  Massachusetts 

Date  of  application  for  amendment: 
September  28,  2000,  as  supplemented  • 
by  letters  dated  October  12,  2000,  April 
18.  May  29  and  June  28,  2001.  and 
March  4,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  License  Condition 
2.C.(3)  to  reference  the  revisions  of  the 
Physical  Security  Plan,  Guard  Training 
and  Qualification  Plan,  and  Safeguards 
Contingency  Plan  which  provide  for  •" 
movement  of  the  spent  nuclear  fud 
from  the  spent  fuel  pool  to  the 
Independent  Spent  Fuel  Storage 
Installation. 

Date  of  issuance:  March  13,  2002. 

Effective  date:  March  13,  2002. 

Amendment  No.:  156. 

Facility  Operating  Idcense  No.  DPR-3: 
The  amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register:  March  26,  2001  (66  FR 
16501).  The  April  18,  May  29.  and  June 
28.  2001,  and  March  4,  2002, 
supplemental  letters  provided 
additional  clarifying  information  that 
did  not  expand  the  scope  of  the 
application  as  originally  noticed  and 
did  not  change  the  staff's  original 
proposed  no  significant  hazards 
consideration  determination. 
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The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  13,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockviile.  Maryland,  this  25th  day 
of  March.  2002. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-7799  Filed  4-1-02;  8:45  am] 
MLUNOCOOf  79W-01-r 


SECURrriES  and  exchange 

COMMISSION 

PropoMd  Collection;  ComiMnt 
neqiwrt 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington.  DC  20549. 

Extension 

Rule  17a-ll  SEC  File  No.  270-94;  OMB 
Control  No.  3235-0085 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  17a-ll  (17  CFR  240.17a-ll) 
requires  broker-dealers  to  give  notice 
when  certain  specified  events  occxir. 
Specifically,  the  rule  requires  a  broker- 
dealer  to  give  notice  of  a  net  capital 
deficiency  on  the  same  day  that  the  net 
capital  deficiency  is  discovered  or  a 
broker-dealer  is  informed  by  its 
designated  examining  authority  or  the 
Commission  that  it  is,  or  has  been,  in 
violation  of  its  minimum  requirement 
under  Rule  15c3-l  (17  CFR  240.15c3-l) 
of  the  Securities  Exchange  Act  of  1934 
("Exchange  Act").  Under  Rule  17a:-ll 
an  over-the-counter  ("OTC ')  derivatives 
dealers  must  also  provide  notice  to  the 
Commission  when  a  net  capital 
deficiency  is  discovered  but  need  not . 
give  notice  to  any  SRO  because  OTC 
derivatives  dealers  are  only  required  to 
remster  with  the  Commission. 

Rule  17a-ll  also  requires  a  broker- 
dealer  to  send  notice  promptly  (within 
24  hours)  after  the  broker-dealer's 
aggregate  indebtedness  is  in  excess  of 
1,200  percent  of  its  net  capital,  its  net 
capital  is  less  than  5  percent  of 
aggregate  debit  items,  or  its  total  net 


capital  is  less  than  120  percent  of  its 
required  minimum  net  capital.  In 
addition,  a  broker-dealer  must  give 
notice  if  it  fails  to  make  and  keep 
current  books  and  records  required  by 
Rule  17a-3  (17  CFR  240.17a-3).  if  any 
material  inadequacy  is  discovered  as 
defined  in  Rule  17a-5(g)  (17  CFR 
240.1 7a-5(g)).  and  if  back  testing 
exceptions  are  identified  pursuant  to 
Appendix  F  of  Rule  15c3-l  (17  CFR 
240.15c3-lf)  for  a  broker-dealer 
registered  as  an  OTC  derivatives  dealer. 
The  notice  required  by  the  rule  alerts 
the  Commission,  self-regulatory 
organizations  ("SROs").  and  the 
Commodity  Futures  Trading 
Commission  ( "CFTC  ")  if  the  broker- 
dealer  is  registered  as  a  futures 
commission  merchant,  which  have 
oversight  responsibility  over  broker- 
dealers,  to  those  firms  having  financial 
or  operational  problems. 

Because  broker-dealers  are  required  to 
file  pursuant  to  Rule  17a-ll  only  when 
certain  specified  events  occur,  it  is 
difficult  to  develop  a  meaningful  figure 
for  the  cost  of  compliance  with  Rule 
17a-ll.  In  2001.  the  Commission 
received  692  notices  under  this  rule 
from  627  broker-dealers.  Each  broker- 
dealer  reporting  pursuant  to  Rule  1  Ta- 
ll will  spend  approximately  one  hour 
preparing  and  transmitting  the  notice  as 
required  by  the  rule.  Accordingly,  the 
total  estimated  aimualized  burden  for 
2001  was  692  hours.  With  respect  to 
those  broker-dealers  that  must  give 
notice  under  Rule  17a-ll,  the 
Commission  staff  estimates  that  the 
approximate  administrative  cost, 
consisting  mostly  of  accoimtant  clerical 
work,  to  broker-dealers  would  be  $24.53 
per  hour  (based  on  the  Securities 
Industry  Association  salary  survey  and 
including  35%  in  overhead  costs). 
Therefore,  based  on  approximately  one 
hour  per  notice  and  a  total  of  692 
notices  filed,  the  total  aimual  expense 
for  the  reporting  broker-dealers  in  2001 
was  approximately  $16,975. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 


in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell.  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission.  450  5th  Street. 
NW.  Washington,  DC  20549. 

Dated:  March  26.  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-7866  Filed  4-l-02;.8:45  am) 

BHiJNQ  COM  mO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  Chicago  Stocic 
Exchange,  Inc.  (BellSouth  Corporation, 
Common  Stocli,  $1.00  Par  Value)  File 
No.  1-«607 

March  27,  2002. 

BellSouth,  a  Georgia  corporation 
("Issuer"),  has  filed  an  application  with 
the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
12d2-2(d)  thereunder,*  to  withdraw  its 
Common  Stock.  $1.00  par  value 
("Security"),  fi-om  listing  and 
registration  on  the  Chicago  Stock 
Exchange.  Inc.  ("CHX"  or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  the  rules  of 
the  CHX  that  govern  the  removal  of 
securities  from  listing  and  registration 
on  the  Exchange.  In  making  Uie  decision 
to  withdraw  the  Security  from  listing 
and  registration  on  the  CHX.  the  Issuer 
considered  the  direct  and  indirect  cost 
associated  with  maintaining  multiple 
listing.  The  Issuer  stated  in  its 
application  that  the  Security  has  been 
listed  on  the  New  York  Stock  Exchange. 
Inc.  ("NYSE")  since  the  company  began 
operations  in  1983.  The  Issuer 
represented  that  it  will  maintain  its 
listing  on  the  NYSE. 

"The  Issuer's  application  relates  solely 
to  the  Security's  withdrawal  from  listing 
on  the  CHX  and  shall  not  affect  its 
listing  on  the  NYSE  or  its  registration 
imder  section  12(b)  of  the  Act.^ 

Any  interested  person  may.  on  or 
before  April  19.  2002  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.  Washington,  DC  2054^-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 


•  15  U.S.C.  78 W). 

2 17  CFR  240.12d2-2(d). 

5 15  U.S.C  78i(b). 
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rules  of  the  CHX  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  imless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  02-7901  Filed  4-1-02;  8:45  am) 

BILUNG  COOE  801(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Electrochemical 
Industries,  Ltd.,  Common  Stocic,  Par 
Value  NIS 1  Per  Share)  From  the 
American  Stocic  Exchange  LLC  File  No. 
1-10422 

March  27,  2002. 

I  Electrochemical  Industries,  Ltd.,  a 
(Corporation  organized  under  the  laws  of 
Israel  ("Issuer"),  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
12d2-2(d)  thereunder,^  to  withdraw  its 
Common  Stock,  par  value  NIS  1  per 
share  ("Security"),  from  listing  and 
registration  on  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  Israel,  in 
which  it  is  incorporated,  and  with  the 
Amex's  rules  governing  an  issuer's 
volimtary  withdrawal  of  a  security  from 
listing  and  registration.  The  Amex  has, 
in  turn,  informed  the  Issuer  that  it  does 
not  object  to  the  proposed  withdrawal  of 
the  Issuer's  Security  from  listing  and 
registration  on  the  Exchange.  The  Issuer 
states  that  it  will  continue  listing  its 
Security  on  the  Tel  Aviv  Stock 
Exchange.  The  Issuer's  application 
relates  solely  to  the  withdrawal  of  the 
Security  from  listing  and  registration 
under  section  12(b)  of  the  Act  ^  and 
shall  not  effect  its  obligation  to  be 
registered  under  section  12(g)  of  the 
Act." 


The  Board  of  Trustees  ("Board")  of 
the  Issuer  imanimously  approved  a 
resolution  on  March  10,  2002  to 
withdraw  the  Issuer's  Security  from 
listing  on  the  Amex.  In  making  the 
decision  to  withdraw  its  Security  from 
the  Amex,  the  Board  cites  low  trading 
volume  and  market  capitalization  of  its 
Security.  In  addition,  the  Company  has 
recently  sustained  losses  and  is 
uncertain  when  it  will  return  to 
profitability.  The  Company's  Security 
has  fallen  below  certain  Amex 
guidelines  with  respect  to  continued 
listing  due  to  the  present  market 
conditions  of  the  Company's 
production. 

Any  interested  person  may,  on  or 
before  April  19,  2002,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretar}'. 
'  [FR  Doc.  02-7900  Filed  4-1-02;  6:45  am] 
BILUNG  CODE  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45654;  File  No.  S7-17-00] 

Order  Granting  Temporary  Exemption 
for  Brolcen-Deaiers  from  the  Trade- 
Through  Disclosure  Rule 

March  27,  2002. 

In  July  2000,  the  Commission 
approved  an  intermarket  linkage  plan, 
in  which  all  five  options  exchanges  ^  are 
currently  participants  ("Linkage 
Plan").2  Also  in  July  2000,  the 


<17CFR200.30-3(a)(l). 
» 15  U.S.C.  76l{d). 
J17CFR240.12d2-2(d). 

3 15  U.S.C.  7ei(b). 

« 15  U.S.C  78/(g). 


5  17CFR2t)0.30-3(a)(l). 

1  The  exchanges  currently  trading  options  are  the 
American  Stock  Exchange  ('•Amex"),  the  Chicago 
Board  Options  Exchange  ( "CBOE"),  the 
International  Securities  Exchange  ("ISE"f,  the 
Pacific  Exchange  ("PCX"),  and  the  Philadelphia 
Stock  Exchange  (VPhix")  (collectively.  "Options 
Exchanges"). 

2  See  Securities  Exchange  Act  Release  No.  43086 
(July  28,  2000),  65  FR  48023  (August  4.  2000).  The 
Linkage  Plan  approved  by  the  Commission  in  July 
2000  is  the  plan  filed  by  the  Amex.  CBOE,  and  ISE. 
Subsequently,  the  PCX  and  Phlx  joined  the  Linkage 
Plan.  See  Securities  Exchange  Act  Release  Nos. 


Commission  proposed,  and  in 
November  2000  adopted,  Rule  llAcl-7 
("Trade-Through  Disclosure  Rule") 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act").^ 

The  Trade-Through  Disclosure  Rule 
requires  a  broker-dealer  to  disclose  to  a 
customer  when  the  customer's  order  for 
a  listed  option  is  executed  at  a  price 
inferior  to  the  best-published  quote 
("intermarket  trade-through"),  and  to 
disclose  the  better  published  quote  ♦ 

available  at  that  time.  However,  a 
broker-dealer  is  not  required  to  disclose 
to  its  customer  an  intermarket  trade- 
through  if  the  broker-dealer  effects  the 
transaction  on  an  exchange  that 
participates  in  an  approved  linkage  plan 
that  includes  provisions  reasonably 
designed  to  limit  customers'  orders  from 
being  executed  at  prices  that  trade 
through  a  better  published  price.  In 
addition,  broker-dealers  are  not  required 
to  provide  the  disclosure  required  by 
the  rule  if  the  customer's  order  is 
executed  as  part  of  a  block  trade.  Once 
implemented,  the  Linkage  Plan  would 
reasonably  limit  intermarket  trade- 
throughs  on  each  of  the  options 
markets,"*  provided  that  the  Options 
Exchanges  remain  participants  in  the 
Linkage  Plan.^  Under  these 
circumstances,  broker-dealers  would  be 
excepted  from  the  disclosure 
requirements  of  the  Trade-Through 
Disclosure  Rule. 

To  date,  the  options  exchanges  have  ' 
taken  steps  to  implement  the  Linkage 
Plan.  Specifically,  the  options 
exchanges  have  selected  The  Options 
Clearing  Corporation  <"OCC")  to  be  the 
linkage  provider  and  have  worked 
closely  with  OCC  to  develop  the 
technical  requirements  related  to  the 
linkage's  central  core  or  "hub"  to  and 
from  which  all  linkage  orders  would  be 
routed.  The  Commission  understands 
that  the  options  exchanges  are 
completing  the  process  of  evaluating 
their  internal  systems  to  determine  the 


43310  (September  20,  2000],  65  FR  58583 
(September  29.  2000)  (approving  an  amendment  to 
the  Linkage  Plan  adding  the  PCX  as  a  participant): 
and  43311  (September  20.  2000),  65  FR  58584 
(September  29,  2000)  (approving  an  amendment  to 
the  Linkage  Plan  adding  the  Phlx  as  a  participant). 

3 17  CFR  240.11Acl-7.  See  also  Securities 
Exchange  Act  Release  Nos.  43591  (November  17, 
2000),  65  FR  75439  (December  1.  2000);  and  43085 
(July  28,  2000),  65  FR  47918  (August  4,  2000). 

■*  The  Commission  approved  an  amendment  to  the 
previously-approved  Linkage  Plan  that  would 
permit  broker-dealers  executing  orders  on 
participating  exchanges  to  satisfy  the  exception  to 
the  disclosure  requirements  of  the  Trade-Through 
Disclosure  Rule.  Securities  Exchange  Act  Release 
No.  44482  (June  27.  2001),  66  FR  35470  (July  5, 
2001). 

5  The  Linkage  Plan  permits  an  exchange  to 
withdraw  from  participation  in  the  Linkage  Plan 
with  30  days  written  notice. 
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extent  of  modification  necessary  to 
integrate  their  systems  into  the  central 
hub  and  beginning  to  modify  those 
systems. 

The  Commission  has  twice  extended 
the  compliance  date  of  the  Trade- 
Through  Disclosure  Rule  for  broker- 
dealers,  most  recently  until  April  1, 

2002,  because  of  its  reluctance  to 
impose  on  broker-dealers  the  costs  of 
complying  with  the  disclosiue 
requirements  of  the  rule  while  the 
Options  Exchanges  are  working  to 
implement  the  Linkage  Plan,  which 
would  render  such  disclosures 
unnecessary."  Recently  the  Options 
Exchanges,  in  a  letter  dated  March  15, 
2002  to  Chairman  Pitt,  committed  to 
implement  the  linkage  in  two  phases  by 
specified  dates.  ^  The  first  phase  would 
comprise  those  elements  of  the  linkage 
that  are  necessary  to  send  and  receive 
orders  required  under  the  Linkage  Plan 
to  be  automatically  executed  by  the 
exchange  receiving  the  order.  The 
Options  Exchanges  committed  to  begin 
full  intermarket  testing  of  the  first  phase 
by  December  1,  2002,  and  to  implement 
this  phase  no  later  than  February  1, 

2003.  The  second  phase  would 
comprise  the  remaining  elements  of  the 
linkage.  The  exchanges  commit  to  begin 
testing  of  this  second  phase  by  March  1, 
2003,  and  to  implement  this  phase  no 
later  than  April  30,  2003.  The  Options 
Exchanges  aJso  committed  to  file  with 
the  Commission  an  amendment  to  the 
Linkage  Plan  that  would  incorporate 
this  testing  and  implementation 
timetable." 

In  addition,  the  Options  Exchanges 
agreed  to  file  an  amendment  to  the 
Linkage  Plan  that  would  permit  an 
exchange  to  withdraw  from 
participation  in  the  Linkage  Plan  only  if 
it  can  satisfy  the  Commission  that  it  can 
accomplish,  by  alternative  means,  the 
same  goals  as  the  Linkage  Plan  of 
limiting  intermarket  trade-throughs  of 
prices  on  other  markets.'  The  Options 
Exchanges  are  currently  working  on 
amendments  to  the  Linkage  Plan  that 
would  be  approved  by  each  of  their 
boards  and  filed  with  the  Commission 
by  April  15,  2002.  If  the  Commission 
approves  the  amendments  to  the 
Linkage  Plan,'"  the  principal  purpose  of 


the  Trade-Through  Disclosure  Rule  "  to 
require  customers"  orders  to  be 
executed  on  exchanges  that  participate 
in  a  linkage  that  limits  intermarket 
trade-throughs  or,  in  the  alternative,  to 
provide  customers  with  additional 
information  about  the  execution  of  their 
orders  "  would  be  accomplished. 

Accordingly,  the  Commission  believes 
that  it  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  at  this  time  to 
temporarily  exempt  broker-dealers  from 
the  requirements  of  the  Trade-Through 
Disclosure  Rule.  Moreover,  in  light  of 
the  expressed  intent  of  the  Options 
Exchanges  to  file  amendments  to  the 
Linkage  Plan  so  that  no  exchange  may 
withdraw  from  its  obligations  to  limit 
trade-throughs  of  prices  on  other 
markets  without  an  alternative  means  to 
achieve  this  same  goal,  the  Commission 
has  directed  the  staff  to  develop  a 
proposal  so  that  the  Commission  may 
consider  repeal  of  the  Trade-Through 
Disclosure  Rule.  At  the  time  the 
Commission  considers  the  proposal  to 
repeal  the  Trade-Through  Disclosure 
Rule  it  has  directed  staff  to  develop,  it 
will  consider  a  further  extension  of  this 
temporary  exemption. 

Accordingly, 

It  is  ordered,  pursuant  to  section  36  of 
the  Exchange  Act,"  that  broker-dealers 
are  exempt  from  compliance  with  the 
Trade-Through  Disclosure  Rule  until 
July  1,2002. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-7902  Filed  4-1-02;  8:45  am] 

BILLING  CODE  tOIO-OI-P 


•  See  Securities  Exchange  Act  Release  Nos.  44078 
(March  15.  2001).  66  FR  15792  (March  21,  2001); 
and  44852  (September  26.  2001),  66  FR  S0103 
(October  2,  2001). 

'  See  Latter  from  the  Options  Exchanges  to 
Harvey  L.  Pitt,  Chairman.  Securities  and  Exchange 
Commission,  dated  March  15,  2002. 

»  See  Exchange  Act  Rule  llAa3-2(d).  17  CFR 
nAa3-2(d). 

»W. 

'°The  Commission  roust  publish  any  amendment 
to  the  Linkage  Plan  filed  by  the  Options  Exchanges 
and  provide  interested  persons  an  opportunity  to 


submit  written  comments.  See  Exchange  Act  Rule 
llAa3-2(c)(l),  17  CFR  llAa3-2(c)(l).  A  proposed 
amendment  may  be  put  into  effect  summarily  upon 
publication  of  notice,  on  a  temporary  basis  not  to 
exceed  120  days,  if  the  Commission  finds  that  such 
action  is  necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors  or  the 
maintenance  of  fair  and  orderly  markets,  to  remove 
impediments  to.  and  perfect  mechanisms  of,  a 
national  market  system  or  otherwise  in  furtherance 
of  the  purposes  of  the  Exchange  Act.  See  Exchange 
Act  Rule  llAa3-2(c)(4),  17  CFR  llAa3-2(c)(4). 
Within  120  days  of  publication  of  notice  of  filing 
of  an  amendment  to  the  Linkage  Plan,  the 
Commission  must  approve  the  amendment,  with 
such  changes  or  subject  to  such  conditions  as  the 
Commission  may  deem  necessary  or  appropriate,  if 
it  finds  that  such  amendment  is  necessary  or 
appropriate  in  the  public  interest,  for  the  protection 
of  investors  and  the  maintenance  of  feir  and  orderly 
markets,  to  remove  impediments  to,  and  perfect  the 
mechanisms  of.  a  national  market  system,  or 
otherwise  in  furtherance  of  the  purposes  of  the 
Exchange  Act.  See  Exchange  Act  Rule  llAa3- 
2(c)(2),  17  CFR  llAa3-2(c)(2). 
'M5U.S.C.  78nun. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatoaM  No.  34-45650;  File  No.  SR-Amex- 
2001-72] 

SeH-ReguMory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  to  Propoeed 
Rule  Change  and  Amendment  Nos.  1 
and  2  by  ttw  American  Stock  Exchange 
LJ.C  Relating  to  an  Expansion  of  the 
Hedge  Exemption  From  Position  and 
Exercise  Limits 

March  26,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,'  notice 
is  hereby  given  that  on  September  6, 
2001,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  December 
26,  2001,  the  Exchange  filed 
Amendment  No.  1  ^  with  the 
Commission,  and  on  February  4,  2002, 
the  Exchange  filed  Amendment  No.  2  ^ 
with  the  Commission.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
and  Amendment  Nos,  1  and  2  from 
interested  persons.  The  Commission  is 
also  granting  accelerated  approval  to  the 
proposed  rule  change,  including 
Amendment  Nos.  1  and  2. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propowd  Rule  Change 

The  Exchange  is  proposing  to  amend 
Commentary  .09  to  Amex  Rule  904  to 
eliminate  position  and  exercise  limits 
for  certain  qualified  hedge  strategies 
relating  to  stock  and  Exchange-Traded 
Fund  ("ETF")  Share  options  and  to 
establish  a  position  and  exercise  limit  of 
five  times  the  standard  limit  for  those 
strategies  that  include  an  OTC  option 


>15U.S.C78s(b)(l). 

2  See  Letter  to  Sharon  Lawson.  Senior  Special 
Counsel.  Division  of  Market  Regulation 
("Division"),  Commission,  from  Jeffrey  P.  Bums, 
Senior  Counsel.  Amex,  dated  December  21.  2001 
("Amendment  No.  1").  In  Amendment  No.  1,  Amex 
amended  the  proposed  rule  change  to  state  that  for 
back-to-back  options  or  where  one  of  the  option 
components  of  a  qualified  hedge  consists  of  an 
over-the-counter  ("OTC")  option,  the  hedge 
exemption  is  limited  to  five  times  the  established 
position  limit. 

'  See  Letter  to  Sharon  Lawson.  Senior  Special 
Counsel,  Division,  Commission,  frtim  Jeffrey  P. 
Bums,  Senior  Counsel,  Amex.  dated  Febmary  1, 
2002  ("Amendment  No.  2").  Amendment  No.  2  is 
a  technical  amendment  whereby  the  Exchange 
moved  language  regarding  the  establishment  of 
position  and  exercise  limit  of  five  times  the 
standard  limit  for  those  strategies  that  include  an 
OTC  option  contract  to  the  beginning  to 
Commentary  .09  to  Amex  Rule  904. 
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contract.  The  ciuxent  reporting 
procedures  that  serve  to  identify  and 
dociunent  hedged  positions  will 
continue  to  apply. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  simunaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 


|Ame 


lex  is  proposing  to  eliminate 
position  and  exercise  limits  when 
certain  qualified  strategies  are  employed 
to  establish  a  hedged  equity  option 
position  and  to  establish  a  position  and 
exercise  limit  of  five  times  the  standard 
limit  for  those  strategies  that  include  an 
OTC  option  contract.  Position  limits 
impose  a  ceiling  on  the  aggregate 
number  of  options  contracts  (when  long 
oDshort)  of  each  class  on  the  same  side 
of  the  market  that  can  be  held  or  written 
by  an  investor  or  group  of  investors 
acting  in  concert.  Exercise  limits 
prohibit  the  exercise  by  an  investor  or 
group  of  investors  acting  in  concert  of 
more  than  a  specified  number  of  options 
contracts  in  a  particular  underlying 
security  within  five  (5)  consecutive 
business  days.  The  Exchange  believes 
that  this  proposal  expands  position  and 
exercise  limits  to  meet  the  needs  of 
investors  for  market  neutral  strategies. 
This  expansion  of  the  Equity  Hedge 
Exemption  from  position  and  exercise 
limits  (the  "Equity  Hedge  Exemption") 
is  substantially  identical  to  proposals 
recently  filed  by  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE") "  and 
the  Pacific  Stock  Exchange,  Inc. 
('TCX").s 


•  See  Securities  Exchange  Act  Release  No.  44681 
(August  10,  2001),  66  FR  43274  (August  17,  2001) 
(SR-CBOE-00-12).  The  CBOE's  proposed  qualified 
hedge  strategies  contain  certain  examples  of  the 
strategies.  See  Amendment  No.  1  to  SR-CBOE-00- 
12.  The  Amex  represents  that  the  CBOE's  examples 
apply  equally  to  the  Amex's  proposed  qualified 
hedge  strategies. 

5  See  Securities  Exchange  Act  Release  No.  44680 
(August  10,  2001)  66  FR  43283  (August  17,  2001) 
(SR-PCX-00-45). 


Current  Commentary  .07  to  Amex 
Rule  904  provides  position  and  exercise 
limits  for  stock  and  ETF  Share  options 
of  13,500,  22,500,  31,500,  60,000  and 
75,000  options  contracts  on  the  same 
side  of  the  market  depending  on  the 
level  of  underlying  trading  volume  over 
a  six-month  period.^  The  existing  hedge 
exemption  found  in  Commentary  .09  to 
Amex  Rule  904  provides  an  exemption 
to  position  and  exercise  limits  of  up  to 
three  (3)  times  the  standard  limit  for 
certain  qualified  hedge  strategies  as 
follows:  (i)  Long  call  and  short  stock;  (ii) 
short  call  and  long  stock;  (iii)  long  put 
and  long  stock;  and  (iv)  short  put  and 
short  stock.  ^  Moreover,  in  1993  the 
Amex  expanded  the  definition  of  a 
qualified  hedge  position  to  allow  for  the 
use  of  convertible  seciuities.^ 

Since  the  inception  of  the  Equity 
Hedge  Exemption  in  1988,^  the  types  of 
hedge  strategies  employed  by  market 
participants  have  become  increasingly 
more  diversified.  Amex  believes  that, 
through  its  experience  in  administering 
and  processing  Equity  Hedge  Exemption 
information,  it  has  learned  that  market 
participants  no  longer  rely  strictly  on  a 
stock-option  hedge.  Additionally,  while 
traditional  hedge  strategies  such  as  a 
covered  call  or  reverse  conversion 
strategy  continue  to  be  utilized,  the 
Amex  believes  that  listed  options 
contracts  are  now  employed  to  hedge  a 
wider  spectrum  of  securities. 

In  response  to  the  Commission's 
liberalization  in  granting  position  limit 
relief  for  market  neutral  strategies,  and 
to  more  fully  accommodate  the  hedging 
needs  of  investors,  the  Exchange  is 
proposing  to  eliminate  position  and 
exercise  limits  when  certain  qualified 
strategies  are  employed  to  establish  a 
hedged  equity  options  position. 
Accordingly,  the  Amex  proposes  to 
expand  the  definition  of  a  "qualified 
hedged  position"  found  in  Commentary 
.09  to  Amex  Rule  904.  The  proposed 
qualified  hedged  strategies  are  as 
follows: 

1.  Where  each  option  contract  is 
"hedged"  by  the  number  of  shares 
imderlying  the  option  contract  or 
securities  convertible  into  the 
underlying  security  or,  in  the  case  of  an 
adjusted  option,  the  same  number  of 
shares  represented  by  the  adjusted 
contract:  (a)  Long  call  and  short  stock; 


»  See  Seciirities  Exchange  Act  Release  No.  40875 
(December  31,  1998),  64  FR  1842  (January  12,  1999). 

'  See  Securities  Exchange  Act  Release  No.  25738 
(May  24,  1988),  53  FR  20201  (June  2,  1988). 

8  See  Securities  Exchange  Act  Release  No.  36409 
(October  23,  1995),  60  FR  55399  (October  31,  1995) 
and  Securities  Exchange  Act  Release  No.  32902 
(September  14,  1993),  58  FR  49066  (September  21, 
1993). 

9  See  supra  note  8. 


(b)  short  call  and  long  stock;  (c)  long  put 
and  long  stock;  or  (d)  short  put  and 
short  stock. 

2.  fleverse  Conversions — A  long  call 
position  accompanied  by  a  short  put 
position,  where  the  long  call  expires 
with  the  short  put  and  the  strike  price 
of  the  long  call  and  short  put  is  the 
same,  and  where  each  long  call  and 
short  put  contract  is  hedged  with  100 
shares  (or  other  adjusted  number  of 
shares)  of  the  underlying  security  or 
securities  convertible  into  such 
imderlying  security.'" 

3.  Conversions — A  short  call  position 
accompanied  by  a  long  put  position, 
where  the  short  call  expires  with  the 
long  put  and  the  strike  price  of  the  short 
call  and  long  put  is  the  same,  and  where 
each  short  call  and  long  put  contract  is 
hedged  with  100  shares  (or  other 
adjusted  number  of  shares)  of  the 
underlying  security  or  seciuities 
convertible  into  such  underlying 
security. '^ 

4.  Collars — A  short  call  position 
accompanied  by  a  long  put  position, 
where  the  short  call  expires  at  the  same 
time  as  the  long  put  and  the  strike  price 
of  the  short  call  equals  or  exceeds  the 
strike  price  of  the  long  put  position  and 
where  each  short  call  and  long  put 
position,  is  hedged  with  100  shares  of 
the  underlying  security  (or  other 
adjusted  number  of  shares). '^  Neither 
side  of  the  short  call/long  put  position 
can  be  in-the-money  at  the  time  the 
position  is  established. 

5.  Box  Spreads — A  long  call  position 
accompanied  by  a  short  put  position, 
where  both  the  long  call  and  short  put 
have  the  same  strike  price,  and  a  short 
call  position  accompanied  by  a  long  put 
position,  where  the  short  call  and  long 
put  have  the  same  strike  price  as  each 
other,  but  a  different  strike  price  than 
the  long  call/short  put  position. 

6.  Back-to-Back  Optidns — A  listed 
option  position  hedged  on  a  one-for-one 
basis  with  an  over-the-counter  ("OTC") 
option  position  on  the  same  underlying 
security.  '^  The  strike  price  of  the  listed 


'o  For  these  strategies  one  of  the  option 
components  can  be  an  OTC  option  guaranteed  or 
endorsed  by  the  firm  maintaining  the  proprietary 
position  or  carrying  the  customer  account.  Hedge 
transactions  and  positions  established  pursuant  to 
these  strategies  are  subject  to  a  position  limit  equal 
to  five  times  the  standards  limit  established  under 
Commentary  .07  to  Amex  Rule  904.  For  purposes 
of  this  rule  filing,  an  OTC  option  contract  is  defined 
as  an  option  that  is  not  listed  on  a  National 
Securities  Exchange  or  cleared  at  the  Options 
Clearing  Corporation. 

"Id. 

"Id.- 

''  Hedge  transactions  and  positions  established 
pursuant  to  this  strategy  are  subject  to  a  position 
limit  equal  to  five  times  the  standards  limit 
established  under  Commentary  .07  to  Amex  Rule 
904. 
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option  position  and  corresponding  OTC 
option  position  must  be  within  one 
strike  price  interval  of  each  other  and  no 
more  than  one  expiration  month  apart. 

For  reverse  conversion,  conversion 
and  collar  strategies,  one  of  the  option 
components  can  be  an  OTC  option  ^* 
guaranteed  or  endorsed  by  the  firm 
maintaining  the  proprietary  position  or 
canying  the  customer  accoimt. 

Withm  the  list  of  proposed  hedge 
strategies  eUgible  for  the  Equity  Hedge 
Exemption,  Uie  Exchange  proposes  that 
the  option  component  of  a  reversal,  a 
conversion  or  a  collar  position  can  be 
treated  as  one  contract  rather  than  as 
two  (2)  contracts.  All  three  strategies 
serve  to  hedge  a  related  stock  portfolio. 
Because  these  strategies  require  the 
contemporaneous  ^*  purchase/ sale  of 
both  a  call  and  put  component,  against 
the  appropriate  number  of  shares 
underlying  the  option  (generally  100 
shares)  the  Exchange  believes  that  the 
position  should  be  treated  as  one 
contract  for  hedging  purposes. 

With  the  exception  of  covered  stock 
positions,  Amex  believes  that  all  other 
proposed  qualified  strategies  are  market 
neutral, i^at  none  of  the  proposed 
strategies  lend  themselves  to  market 
manipulation  and,  they  therefore, 
should  qualify  for  the  Equity  Hedge 
Exemption.  In  addition,  the  Exchange 
believes  that  the  current  reporting 
requirements  under  Amex  Rule  906  and 
internal  surveillance  procedures  for 
hedged  positions  will  enable  the 
Exchange  to  closely  monitor  sizable 
option  positions  and  corresponding 
hedges. 

Under  the  proposed  rule  change,  the 
standard  position  and  exercise  limits 
will  remain  in  place  for  unhedged 
equity  option  positions.  Once  an 
account  nears  or  reaches  the  standard 
limit,  positions  identified  as  a  qualified 
hedge  strategy  will  be  exempted  from 
position  limit  calculations.  The 
exemption  will  be  automatic  (i.e.  does 
not  require  pre-approval  from  the 
Exchange)  to  the  extent  that  the  member 
identifies  that  a  pre-existing  qualified 
hedge  strategy  is  in  place  or  is  employed 
from  the  point  that  an  account's 
position  reaches  the  standard  limit  and 
provides  the  required  supporting 
documentation  to  the  Exchange. 


'«  For  the  purpose  of  this  ruling,  an  OTC  option 
contract  is  defined  as  an  option  that  is  not  listed 
on  a  national  securities  exchange  or  cleared  at  the 
Options  Clearing  Corporation. 

*^  At  or  about  the  same  time. 

'•  Where  covered  stock  transactions  are  not 
market  neutral  (i.e.  long  stock/short  call;  short 
stock/short  put):  the  market  exposure  on  such 
activity  resides  with  the  stock  position  where  no 
limit  is  imposed.  As  the  short  option  premium 
serves  no  mitigate  the  stock  exposure,  no  limit 
should  be  imposed  on  this  strategy. 


The  exemption  will  remain  in  effect 
to  the  extent  that  the  exempt  positions 
remains  intact  and  the  Exchange  is 
provided  with  any  required  supporting 
dociunentation.  Procedures  to 
demonstrate  that  the  option  position 
remains  qualified  are  similar  to  those 
currently  in  place.  Exchange  procedures 
ciurently  require  a  qualified  account  to 
report  to  the  Exchange's  Department  of 
Market  Surveillance  all  hedged 
positions  together  with  the  underlying 
stock  positions  that  qualify  the  options 
position  for  the  exemption.  This  report 
is  filed  with  the  Exchange  no  later  than 
the  close  of  business  on  the  next  day 
following  the  day  on  which  the 
transaction  or  transactions  that  require 
the  filing  of  such  report  occurred.  Hedge 
information  for  member  firm  and 
customer  accounts  having  200  or  more 
contracts  are  electronically  reported  via 
the  Large  Options  Positions  Report. 
Specialist  and  registered  options  trader 
account  information  is  also  reported  to 
the  Amex  by  such  member's  clearing 
firm.  The  existing  requirement  imposed 
on  a  member  firms  to  report  hedge 
information  for  proprietary  and 
customer  accounts  that  maintain  an 
options  position  in  excess  of  10,000 
contracts  will  continue  to  apply. 

The  Amex  believes  that,  with  the 
exception  of  covered  stock  positions,  all 
of  the  proposed  qualified  hedge 
strategies  are  market  neutral.  Therefore, 
none  of  the  proposed  strategies  lend 
themselves  to  market  manipulation  and 
should  be  exempt  from  position  limits. 
In  addition,  the  Exchange  believes  that 
the  current  reporting  requirements 
under  Amex  Rule  906  and  the 
surveillance  procediwes  for  hedged 
positions  will  enable  the  Exchange  to 
closely  monitor  sizable  option  positions 
and  corresponding  hedges. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ^^  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  *»  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  ih 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 


discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Amex  has  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  shoiUd  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NfW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the  • 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  Amex.  All 
submissions  should  refer  File  No.  SR- 
Amex-2001-72  and  should  be 
submitted  by  April  23,  2002. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  of 
section  6(b)(5)  of  the  Act '» in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities. 


"  15  U.S.C  78f(b). 
>»15U.S.C.78flb)(5). 


19 15  U.S.C.  78f(b)(5).  In  approving  this  rule 
change,  the  Commission  notes  that  it  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  considered  with 
section  3  of  the  Act.  Id.  at  78c(f). 
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and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

Position  and  exercise  limits  serve  as 
a  regulatory  tool  designed  to  address 
potential  manipulative  schemes  and 
adverse  market  impact  surroimding  the 
use  of  options.  In  general,  the 
Commission  has  taken  a  gradual, 
evolutionary  approach  toward 
expansion  of  position  and  exercise 
limits.  The  Commission  has  been 
careful  to  balance  two  competing 
concerns  when  considering  the 
appropriate  level  at  which  to  set 
position  and  exercise  limits.  The 
Commission  has  recognized  that  the 
limits  must  be  sufficient  to  prevent 
investors  from  disrupting  the  market  in 
the  component  securities  comprising 
the  indexes.  At  the  same  time,  the 
Commission  has  determined  that  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market  makers  from  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market.  2° 

The  Commission  has  carefully 
considered  the  Amex's  proposal  to 
expand  the  hedge  exemption  from 
position  and  exercise  limits.  Given  the 
market  neutral  characteristic  of  all  the 
proposed  qualified  hedge  strategies 
(except  covered  stock  positions),  the 
Commission  believes  it  is  permissible  to 
expand  the  ciurent  equity  hedge 
exemption  without  risk  of  disruption  to 
the  options  or  imderlying  cash  markets. 
Specifically,  the  Commission  believes 
that  existing  position  and  exercise 
limits,  procedures  for  maintaining  the 
exemption,  and  the  reporting 
requirements  imposed  by  the  Exchange 
will  help  protect  against  potential 
manipiUation.  The  Commission  notes 
that  the  existing  standard  position  and 
exercise  limits  will  remain  in  place  for 
unhedged  equity  option  positions.  To 
further  ensure  against  market 
disruption,  the  Amex  will  establish  a 
position  and  exercise  limit  equal  to  no 
greater  than  five  times  the  standard 
limit  for  those  hedge  strategies  that 
include  an  OTC  option  component. 

Once  an  account  nears  or  reaches  the 
standard  limit,  positions  identified  as 
one  or  more  of  die  proposed  qualified 
hedge  strategies  will  be  exempted  from 
limit  calculations.  Although  the 
exemption  will  be  automatic  (i.e.,  does 
not  require  pre-approval  from  the 
Exchange),  the  exemption  will  remain 
in  effect  only  to  the  extent  that  the 


exempted  position  remains  intact  and 
that  the  Exchange  is  provided  with  any 
required  supporting  documentation. 

In  addition,  as  described  above,  a 
qualified  account  must  report  hedge 
information  each  time  the  option 
position  changes.  Hedge  information  for 
member  firm  and  customer  accounts 
having  200  or  more  contracts  are 
reported  to  the  Exchange  electronically, 
via  the  Large  Options  Position  Report. 
Specialist  and  registered  options  trader 
accoimt  information  is  also  reported  to 
the  Exchange  electronically  by  the 
member's  clearing  firm.  For  those 
option  positions  that  do  not  change,  a 
filing  is  genereilly  required  on  a  weekly 
basis.  Finally,  the  existing  requirement 
imposed  on  member  firms  to  report 
hedge  information  for  proprietary  and 
customer  accoimts  that  maintain  an 
options  position  in  excess  of  10,000 
contracts  will  remain  in  place. 

The  Commission  believes  these 
reporting  requirements  will  help  the 
Amex  to  monitor  options  positions  and 
ensure  that  only  qualified  hedges  are 
being  exempt  from  position  and  exercise 
limits.  To  the  extent  that  any  position 
raises  concerns,  the  Commission 
believes  that  the  Amex,  through  its 
monitoring,  will  be  promptly  notified, 
and  the  Commission  would  expect  the 
Amex  to  take  any  appropriate  action,  as 
permitted  by  its  rules. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 
thereof  in  the  Federal  Register.  The 
Commission  notes  that  the  proposal,  as 
amended,  is  substantially  identical  to  a 
proposed  rule  change  submitted  by  the 
CBOE,  which  the  Commission  has 
approved.21  The  Commission  does  not 
believe  that  the  proposed  rule  changes 
raises  novel  regulatory  issues  that  were 
not  already  addressed  and  shoidd 
benefit  Exchange  members  by 
permitting  them  greater  flexibility  in 
using  hedge  strategies  advantageously, 
while  providing  an  adequate  level  of 
protection  against  the  opportunity  for 
manipulation  of  these  securities  and 
disruption  in  the  underlying  market. 
Accordingly,  the  Commission  finds  that 
there  is  good  cause,  consistent  with 
section  6(b)(5)  of  the  Act,z2  to  approve 
the  proposal,  as  amended,  on  an 
accelerated  basis. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Amex-2001- 


M/d. 


"  See  Securities  Exchange  Act  Release  No.  44503 
(March  20,  2002)  (SR-CBOE-00-12). 
« 15  U.S.C.  78f(b)(5). 
"  15  U.S.C  78s(b)U). 


72),  as  amended,  is  hereby  approved  on 
an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 

[FR  Doc.  02-7870  Filed  4-1-02;  8:45  am) 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45649;  File  No.  SR-BSE- 
2002-03] 

Self-Regulatory  Organizations;  Notica 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  - 
Boston  Stocic  Exchange,  Inc.  To 
Extend  Its  Specialist  Performance 
Evaluation  Program 

March  26,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ^  notice 
is  hereby  given  that  on  March  20,  2002, 
the  Boston  Stock  Exchange  ("BSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  its 
Specialist  Performance  Evaluation 
Program  imtil  June  30,  2002.  The 
proposed  language  is  below.  Added 
language  is  in  italics.  Deleted  language 
is  in  brackets. 

Chapter  XV 

Specialists 

Specialist  Performance  Evaluation 
Program 

Sec.  17  (a) — (e)  no  change. 

(f)  Thi^  program  will  expire  on 
[March  31, '2002]  June  30.  2002,  unless 
further  action  is  taken  by  the  Exchange. 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 


"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(bMl). 
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the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Orgpnization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  seeks  to  extend  its 
Specialist  Performance  Evaluation 
Program  ("SPEP")  pilot,  until  June  30, 
2002.  Under  the  SPEP  pilot  program,  the 
Exchange  regularly  evaluates  the 
performance  of  its  specialists  by  using 
objective  measures,  such  as  turnaround 
time,  price  improvement,  depth,  and 
added  depth.  Generally,  any  specialist 
who  receives  a  deficient  score  in  one  or 
more  measures  may  be  required  to 
attend  a  meeting  with  the  Performance 
Improvement  Action  Conunittee,  or  the 
Market  Performance  Committee. 

While  the  Exchange  beheves  that  the 
SPEP  program  has  been  a  very 
successful  and  effective  tool  for 
measuring  specialist  performance,  it 
realizes  that  modifications  are  necessary 
because  of  recent  changes  in  the 
industry,  particularly  decimalization. 
Accordingly,  the  Exchange  is  seeking  to 
extend  the  pilot  period  of  this  program 
so  that  evaluation  and  modification  of 
the  SPEP  program  can  be  undertaken 
before  permanent  approval  is  requested. 

2.  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  section  6(b)(5)  ^  of  the  Act 
in  that  the  proposed  rule  change  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and  in  general,  to  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)3  of  the  Act  and  paragraph  (f)  of 
Rule  19b— *■*  thereunder  because  the 
proposal  (1)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
by  its  terms,  does  not  become  operative 
for  30  days  after  the  date  of  the  filing, 
or  such  shorter  time  as  the  Commission 
may  designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  and  the  Exchange  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  the 
filing  of  the  proposed  rule  change,*  or 
such  shorter  time  as  designated  by  the 
Conunission. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  simimarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Tne  Commission  designates  that  the 
proposal  become  operative  on  March  31, 
2002,  because  it  is  consistent  with  the 
protection  of  investors  and  the  public 
interest  to  continue  the  pilot  program 
uninterrupted  and  permit  the  Exchange 
to  continue  to  evaluate  the  pilot 
program  in  light  of  changes  in  the 
marketplace." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 


vmtten  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Sti«et,  NW.,  Washington.  DC 
20549-0609. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fiom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  vh.ll  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-2002-03  and  should  be 
submitted  by  April  23,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority^. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-7873  Filed  4-1-02;  8:45  am) 
BILUNG  COOe  WIO-OI-P 


M5  U.S.C  78f[bK5). 


'15U.S.C7as(b)(3). 

*  17  CFR  240.19b-l(f). 

»  BSE  submitted  this  proposed  rule  change  on 
March  8.  2002.  The  Commission  deems  the  initial 
filing  to  meet  the  notice  of  intent  to  file 
requirement. 

•  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78ctf). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoaaa  No.  34-45603A;  RIa  No.  SR- 
CBOE-00-12] 

Self  Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  and  Notice  of  Rling  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  2  to  the  Proposed 
Rule  Change  Relating  to  the  Expansion 
of  the  Equity  Hedge  Exemption  From 
Position  and  Exercise  Limits 

March  27.  2002. 
Correction 

In  FR  Document  No.  02-07327, 
beginning  on  page  14751  for  Wednesday 
March  27,  2002,  paragraph  (iv)  in 
column  3  on  page  14751,  which 
describes  the  collar  hedge  strategy,  was 
incorrectiy  stated  by  the  Chicago  Board 
Options  Exchange  ("CBOE").i  fhe 
paragraph  should  read  as  follows: 

(iv)  Collar  {sell  call/buy  put,  neither 
in-the-money  when  established  with  the 
same  expiration  where  the  strike  price 
of  the  short  call  equals  or  exceeds  the 


M7  CFR  20O.3O-3(a)(12). 

'  Telephone  conversation  between  Patricia  L. 
Cemy,  Director,  Department  of  Market  Regulation, 
CBOE,  and  Susie  Cho,  Special  Counsel,  Division  of 
Market  Regulation,  Commission,  March  26,  2002. 
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strike  price  of  the  long  put/buy  stock).^ 
A  collar  strategy  ptovides  downside 
protection  by  the  use  of  put  option 
contracts  and  finances  the  purchase  of 
the  puts  through  the  sale  of  short  call 
option  contracts.  The  goal  of  this 
strategy  is  to  bracket  the  price  of  the 
imderlying  security  at  the  time  the 
position  is  established.  For  example, 
assume  that  the  price  of  an  underlying 
equity,  XYZ,  is  $53  and  account  ABC  is 
long  5000  shares  of  XYZ  at  $53. 
Account  ABC  sells  50  XYZ  April  55 
calls  and  purchases  50  XYZ  April  50 
puts.  Under  the  collar  exemption,  one 
collar  {i.e.,  one  short  call,  and  one  long 
put)  must  be  hedged  vidth  100  shares  of 
the  imderlying  security  to  remain 
exempt. 

Additionally,  neither  side  of  the  short 
call,  long  put  position  can  be  in-the- 
money  at  the  time  the  position  is 
established. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-7867  Filed  4-1-02;  8:45  ami 

aUMG  CODE  M1»-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45633;  File  No.  SR-CBOE- 
2002-09] 

Self-Regulatory  Organizatione;  Notice 
of  Rling  of  Propoeed  Rule  Change  by 
the  Chicago  Board  Optlona  Exchange, 
Inc.  Relating  to  the  Allocation  of 
Ordera  for  Appointed  Market-Makers  in 
Index  FLEX  Options 

March  22,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  February 
19,  2002,  the  Chicago  Board  Options 
Exchange,  Lac.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  March  18,  2002,  the  CBOE  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 


»/d. 

» 17  CFR  200.30-3(aKl2). 

» 15  U.S.C,  78s(b)(l). 

»17CFR240.19b-4. 

'  See  letter  from  Jaime  Galvan,  Attorney,  CBOE, 
to  Nancy  J.  Sanow,  Assistant  Director,  Division  of 
Market  Regulation  ("Division"),  Commission,  dated 
March  15.  2002  ("Amendment  No.  1").  The  changes 
made  by  Amendment  No.  1  have  been  incorporated 
into  this  notice. 


this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  CBOE 
Rule  24A.5  relating  to  allocation  of 
orders  for  Appointed  Market  Makers  in 
hidex  Flex  Options  ("AMMs"). 

Below  is  the  text  of  the  proposed  rule 
change.  Deleted  language  is  in  brackets. 
Proposed  new  language  is  italicized. 
***** 

Chicago  Board  Options  Exchange,  Inc. 

Rules 

CHAPTERXXIVA 

Flexible  Exchange  Options 

***** 

FLEX  Trading  Procedures  and 
Principles 

***** 

Rule24A.5 

***** 

(e)  Priority  of  Bids  and  Offers,  (no 
change)  . 

(i)  Bids,  (no  change) 

(ii)  Offers,  (no  change) 

(iii)  Notwithstanding  the  foregoing 
sub-paragraphs  (i)  and  (ii)  of  this 
paragraph  (e),  whenever  the  Submitting 
Member  has  indicated  an  intention  to 
cross  or  act  as  principal  on  the  trade  and 
has  matched  or  improved  the  BBO 
during  the  BBO  Improvement  Interval, 
the  following  priority  principles  vifill 
apply: 

(A)  (no  change) 

(B)  Li  the  case  of  Index  FLEX  Options, 
where  the  Submitting  Member  has 
matched  the  BBO  or  in  the  event  the 
Submitting  Member  has  improved  the 
BBO  and  any  other  FLEX  participating 
member  matched  the  improved  BBO, 
the  Submitting  Member  wrill  have 
priority  to  execute  the  contra  side  of  the 
trade  that  is  the  subject  of  the  Request 
for  Quotes,  but  only  to  the  extent  of  the 
largest  of  [25%]  20%  of  the  trade,  a 
proportional  share  of  the  trade.  $1 
million  Underlying  Equivalent  Value,  or 
the  remaining  Underlying  Equivalent 
Value  on  a  closing  transaction  valued  at 
less  than  $1  million. 

(iv)  Notwithstanding  subparagraphs 
(i),  (ii)  and  (iii),  subject  to  the  review  of 
the  Board  of  Directors,  the  appropriate 
Floor  Procedure  Committee  may 
establish  from  time  to  time  a 
participation  entitlement  formula  that  is 
applicable  to  all  FLEX  Appointed 
Market-Makers. 


The  CBO^  has  also  submitted  as  part 
of  its  proposed  rule  change  the  draft  text 
of  a  proposed  Regulatory  Circular  that 
would  establish  a  participation 
entidement  formula  pursuant  to  the 
above  proposed  CBOE  Rule  24A.5(e)(iv) 
and  would  further  describe  its 
application,  as  discussed  in  Section 
n.A.  below.  The  text  of  this  proposed 
Regulatory  Circular  is  available  at  the 
CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  th6  purpose  of  and  basis  for 
the  proposed  rule  diange  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

CBOE  is  submitting  the  proposed 
change  to  amend  CBOE  Rule  24A.5 
pursuant  to  subparagraph  IV.B.j.  of  the 
Commission's  Order  of  September  11, 
2000,  *  which  requires  that  respondent 
options  exchanges  adopt  new,  or  amend 
existing,  rules  to  make  express  any 
practice  or  procedure  "whereby  market 
makers  trading  any  particular  option 
class  determine  by  agreement  *  *  *  the 
allocation  of  orders  in  that  option 
class."  The  proposed  rule  change 
addresses  the  allocation  of  orders  for 
FLEX  hidex  Options. 

The  proposed  rule  change  would  add 
CBOE  Rule  24A.5(e)(iv),  which  would 
permit  the  appropriate  Floor  Procedure 
Committee  to  establish  a  participation 
entitlement  formula  that  is  applicable  to 
all  AMMs  in  FLEX  Index  Options.  In 
addition,  the  proposed  rule  change 
would  amend  the  participation 
entitiement  of  the  Submitting  Member* 
by  deleting  "25%"  in  CBOE  Rule 


*  Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934.  Making  Findings 
and  Imposing  Remedial  Sanctions.  Securities 
Exchange  Act  Release  No.  43268  (September  11, 
2000). 

5  A  "Submitting  Member"  is  defined  in  CBOE 
Rule  24A.l(q)  as  an  Exchange  member  that  initiates 
FLEX  bidding  and  offering  by  submitting  a  FLEX 
Request  for  Quotes. 
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24A.5(e)(iii)(B)  and  replacing  it  with 
"20%."  6 

CBOE  is  also  submitting  as  part  of  the 
proposed  rule  change  a  draft  Regulatory 
Circular  in  which  the  SPX  Floor 
Procedure  Committee  ^  would  exercise 
its  authority  under  the  proposed  CBOE 
Rule  24A.5(e)(iv)  to  set  the  participation 
entitlement  formula  for  AK^s.* 
Specifically,  the  Regulatory  Circular 
would  state  that  the  Submitting  Member 
is  entitled  to  cross  up  to  20%  of  the 
contracts  in  an  order  that  occurs  as  a 
result  of  the  Submitting  Member's 
Request  for  Quotes  ( "RFQ").  The 
Regulatory  Circular  would  stipiUate  that 
to  receive  this  participation  entitlement, 
the  Submitting  Member  must  indicate 
an  intention  to  cross  or  act  as  principal 
with  respect  to  the  FLEX  trade.  The 
Regulatory  Cirodar  would  also  state 
that  the  AMM(s)  is  (are)  entitled  to  the 
contracts  remaining  in  the  order  up  to 
an  aggregate  of  40%  of  the  order,  but 
that  a  Submitting  Member  and  the 
AMM(s)  could  not  receive  an 
entitlement  that  collectively  equals 
more  than  40%  of  the  order.  The 
remaining  contracts  in  the  order  would 
then  be  allocated  according  to  the 
relevant  Exchange  rules. ^ 

2.  Statutory  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
to  protect  investors  and  the  public 
interest,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers, 
pursuant  to  section  6{bM5)  of  the 


•CBOE  Rule  24A.5(e)(iii)(B)  currently  permits  a 
Submitting  Member  who  has  matched  or  improved 
the  BBO  to  have  priority  to  execute  the  contra  side 
of  the  trade  that  is  the  subject  of  the  Request  for 
Quotes  ("RFQ"),  but  only  to  the  extent  of  the  largest 
of  25%  of  the  trade,  a  proportional  share  of  the 
trade.  $1  million  Underlying  Equivalent  Value,  or 
the  remaining  Underlying  Equivalent  Value  on  a 
closing  transaction  valued  at  less  than  $1  million. 
'The  SPX  Floor  Procedure  Committee  would  be 
the  appropriate  Floor  Procedure  Committee 
pursuant  to  proposed  Rule  CBOE  Rule  24A.5(e)(iv) 
to  establish  the  participation  entitlement  formula. 
Telephone  conversation  between  Madge  Hamilton 
and  Jaime  Galvan,  Attorneys,  the  CBOE;  and  Nancy 
Sanow,  Assistant  Director.  Ira  Brandriss,  Special 
Counsel,  and  Frank  N.  Genco.  Attorney-Advisor. 
Division.  Commission,  on  March  4.  2002. 

■The  Exchange  states  that  changes  to  this 
Regulatory  Qrcular.  including  changes  to  a 
participation  entitlement  formula,  will  be  submitted 
to  the  Commission  pursuant  to  section  19(b)  of  the 
Act. 

•The  AMM(s)  would  not  be  entitled  to  a  share  in 
these  remaining  contracts  unless  all  other 
participants  have  been  satisfied.  Telephone 
conversation  between  )aime  Galvan.  Attorney. 
CBOE.  and  Ira  Brandriss.  Special  Counsel,  and 
Frank  N.  Genco.  Attorney-Advisor.  Division. 
Commission.  March  19.  2002. 


Exchange  Act.io  The  CBOE  believes 
that,  through  the  AMMs'  obligation  to 
respond  to  all  RFQs,  liquidity  is 
provided  to  the  FLEX  Index  Options 
market.  In  return  for  the  obligations  that 
are  imposed  on  AMMs  in  FIJEX  Index 
Options,  the  CBOE  believes  it  is  just  and 
equitable  that  the  AMMs  receive  a 
participation  entitlement,  which  may  be 
up  to  40%  of  an  order. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change,  as  amended. 

m.  Date  of  ECEsctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  as  amended,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  shoidd  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  nde  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552.  will 


be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  file  number 
SR-CBOE-2002-09  and  should  be 
submitted  by  April  23.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-7868  Filed  4-1-02;  8:45  am) 

BIUJNG  COOe  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rotease  No.  34-45640;  File  No.  SR-CBOE- 
2002-10] 

Self-Regulatory  Organizations;  Notice 
of  HIing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Allocation  of 
Orders  for  l.ead  Market-Makers  and 
Supplemental  Market-Makers  Logged 
On  to  the  Exchange's  Rapid  Opening 
System 

March  25,  2002. 

Piirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-^  thereimder.^ 
notice  is  hereby  given  that  on  February 
19.  2002  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  March  18.  2002.  the  CBOE  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  March  22.  2002.  the  CBOE 
submitted  Amendment  No.  2  to  the 
proposed  rule  change.*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of . 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend 
Interpretation  and  Policies  .01  of  CBOE 


•015  U.S.C.  7ef(b)(5). 


"  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(bMl). 

2  17CFR240.19b-4. 

'  See  letter  from  laime  Galvan.  Attorney.  CBOE. 
to  Nancy  J.  Sanow.  Assistant  Director.  Division  of 
Market  Regulation  ("Division").  Commission,  dated 
March  15.  2002.  The  changes  made  by  Amendment 
No.  1  have  been  incorporated  into  this  notice. 

♦  See  letter  from  Madge  M.  Hamilton,  Attorney. 
CBOE.  to  Nancy  J.  Sanovir.  Assistant  Director, 
Division,  Commission,  dated  March  22.  2002.  The 
changes  made  by  Amendment  No.  2  have  been 
incorporated  into  this  notice. 
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Ride  6.2 A  ("Interpretation  .01")  relating 
to  allocation  of  orders  for  Lead  Market- 
Makers  ("LMMs")  and  Supplemental 
Market-Makers  ("SMMs")  logged  on  to 
the  Exchange's  Rapid  Opening  System 
("ROS"). 

'  Below  is  the  text  of  the  proposed  rule 
change.  Deleted  language  is  in  brackets. 
Proposed  new  language  is  italicized. 

***** 

Chicago  Board  Options  Exchange. 
Incorporated 

Rules 


1 


apid  Opening  System 

Rule  6.2A  (a)  Operation 

«        *        *        *        * 

I  *  *  *  Interpretation  and  Policies: 

I  .01    ROS  may  be  used  by  LMMs  and 
SMMs,  appointed  pursuant  to  Rule  8.15, 
to  conduct  rotations  in  (S&P  100] 
options  classes  [("OEX")]. 
Notwithstanding  paragraph  (b)  of  this 
Rule,  ROS  contracts  to  trade  will  be 
assigned  to  the  LMMs  and  SMMs  logged 
onto  the  ROS  system.  In  addition, 
subject  to  the  review  of  the  Board  of 
Directors,  the  appropriate  Committee 
may  establish  from  time  to  time  a 
participation  entitlement  formula  that  is 
applicable  to  the  LMM  who  determines 
the  formula  for  generating  automatically 
updated  market  quotations  during  the 
trading  day  and  provides  the  primary 
quote  feed  for  an  option  class  during  an 
expiration  cycle.  The  participation 
entitlement  formula  only  applies  to  ROS 
contracts  to  trade  and  is  subject  to  the 
following  conditions:  (i)  the  LMM  will 
receive  this  participation  right  only 
during  expiration  cycles  (and  only  with 
respect  to  time  periods  during  those 
expiration  cycles)  when  the  LMM  is 
providing  the  primary  quote  feed,  and 
(ii)  the  LMM  logs  onto  ROS  the 
designated  number  of  times  as 
established  by  the  appropriate 
Coaunittee. 
A        *        *        *        * 

'  The  CBOE  has  also  submitted  as  part 
of  its  proposed  rule  change  the  draft  text 
of  a  proposed  Regulatory  Circular  that 
would  establish,  and  further  describe 
the  application  of,  a  participation 
entitlement  formula  for  qualifying 
LMMs  pursuant  to  the  above  proposed 
amendment  to  Interpretation  .01  of  Rule 
6.2A.  The  text  of  this  proposed 
Regulatory  Circular  is  available  at  the 
CBOE  and  at  the  Commission. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change' 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change,  as  amended, 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change,  as 
amended.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

CBOE  is  submitting  the  proposed 
change  to  Interpretation  .01  pursuant  to 
subparagraph  IV.B.j.  of  the 
Commission's  Order  of  September  11, 
2000,5  which  requires  that  respondent 
options  exchanges  adopt  new,  or  amend 
existing,  rules  to  make  express  any 
practice  or  procedure  "whereby  market 
makers  trading  any  particular  option 
class  determine  by  agreement  *  *  *  the 
allocation  of  orders  in  that  option 
class."  The  proposed  rule  change  would 
clarify  that  ROS  trades  will  be  assigned 
to  LMMs  and  SMMs  logged  onto  ROS.^ 
It  would  also  permit  the  appropriate 
Floor  Procedure  Committee  to  establish 
an  entiUement  formula — i.e.,  a 
participation  right — that  is  applicable  to 
the  LMM  who  determines  the  formula 
for  generating  automatically  updated 
market  quotations  during  the  trading 
day  and  provides  the  primary  quote  feed 
for  an  option  class  diuing  the  current 
expiration  month. ^ 

The  proposed  rule  change  provides 
that  this  LMM's  participation  right 
would  apply  only  to  ROS  contracts  to 
trade,  and  would  be  subject  to  the 
following  conditions:  (1)  The  LMM 
would  only  receive  this  participation  . 
right  during  the  time  it  is  actually 
providing  the  primary  quote  feed  for  an 
option  class;  and  (2)  the  LMM  must  log 


5  Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934,  Making  Findings 
and  Imposing  Remedial  Sanctions.  Securities 
Exchange  Act  Release  No.  43268  (September  11,    . 
2000). 

•*  ROS  is  the  Exchange's  automated  system  for 
opening  classes  of  options  at  the  beginning  of  the 
trading  day  or  for  re-opening  classes  of  options 
during  the  trading  day.  See  CBOE  Rule  6.2A. 

'  The  Exchange  states  that  changes  to  this 
Regulatory  Circular,  including  changes  to  a 
participation  entitlement  formula,  wrill  be  submitted 
to  the  Commission  pursuant  to  section  19(b)  of  the 
Exchange  Act. 


onto  ROS  the  minimum  number  of 
times  established  by  the  appropriate 
Floor  Procedure  Committee. 

The  CBOE  states  that  the  proposed 
rule  change  clarifies  that  ROS  may  be 
used  by  LMMs  and  SMMs  appointed 
pursuemt  to  CBOE  Rule  8.15  to  conduct 
rotations  in  options  classes,"  and  would 
permit  LMMs  and  SMMs  to  use  ROS  in 
any  options  class.  Interpretation  .01 
currenUy  limits  the  use  of  ROS  to  LMMs 
and  SMMs  in  S&P  100  ("OEX")  Options. 
Thus,  the  proposed  change  would 
permit  a  wider  use  of  ROS  by  LMMs 
and  SMMs. 

The  proposed  rule  change  to 
Interpretation  .01  is  also  intended  to 
clarify  that  despite  CBOE  Rule  6.2A(b)— 
which  assigns  ROS  contracts  to  trade  to 
participating  market-makers — in  crowds 
to  which  LMMs  and  SMMs  are 
appointed,  ROS  contracts  to  trade  will    . 
be  assigned  only  to  the  LMMs  and 
SMMs  logged  onto  ROS.«  The  CBOE 
cites  the  notice  in  which  the  rule  change 
to  adopt  Interpretation  .01  was 
published,^"  which  stated  that  openings 
in  OEX  options  have  been  conducted  for 
many  years  by  the  use  of  LMMs."  That 
notice  also  stated: 

CBOE  *   *  *  representledl  that  the  ROS 
system  was  not  meant  to  supplant  the  LMM 
system  which  has  added  accountability  to  the 
openings  in  OEX.  The  CBOE  believes  that,  at 
the  option  of  the  appropriate  CBOE  Floor 
Procedure  Committee,  ROS  would  be  used  as 
a  tool  by  the  LMM  to  facilitate  openings. 
*   *   *  To  the  extent  that  market-makers  want 
to  participate  in  the  opening  of  a  series  in 
which  they  do  not  hold  LMM  or  SMM 
appointments,  they  will  continue  to  be  able 
to  transmit  written  non-cancelable 
proprietary  and  market-makers  orders  to  the' 
LMM  in  the  appropriate  zone  ten  minutes 
prior  to  the  opening  of  trading,  pursuant  to 
the  terms  of  Interpretation  .02  to  CBOE  Rule 
24.13.i2 

The  CBOE  states  that  it  has 
introduced  a  vendor  quote  program  in 
OEX  to  replace  the  Autoquote  system. 
The  vendor  system  accepts  a  quote 
stream  from  a  firm's  proprietary  quote 
system  and  then  sends  this  quote 
information  to  the  Trading  Support 
System  to  be  disseminated  as  market 


»  See  Securities  Exchange  Act  Release  No.  45574 
(March  15.  2002)  concerning  a  related  amendment 
to  CBOE  Rule  8.15  that  was  recently  approved  by 
the  Commission. 

'Telephone  conversation  "between  Madge 
Hamilton  and  Jaime  Galvan.  Attorneys.  CBOE.  and 
Ira  Brandriss.  Special  Counsel.  Division. 
Commission,  on  March  21.  2002. 

"■Securities  Exchange  Act  Release  No.  43666 
(December  4.  2000);  65  FR  77943  (December  13. 
2000)  (notice  of  filing  and  immediate  effectiveness 
of  proposed  rule  change  that  permitted  the 
implementation  of  ROS  in  S&P  100  index  options). 

•»W.  at  77944. 

>2Id. 
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quotes. '3  The  CBOE  believes  that  the 
LMM  that  provides  the  primary  quote 
feed  for  an  option  class  during  the 
ciurent  expiration  cycle  provides  a 
valuable  service  that  ensures  that  the 
quotes  are  being  updated  in  timely 
fashion  to  reflect  the  current  state  of  the 
market.  The  LMM  currently  receives  no 
participation  entitlement  for  providing 
the  primary  quote  feed  for  an  option 
class,  other  than  the  entitlement  it 
receives  along  with  all  other  SMMs 
entitled  to  participate  during  the 
opening.  The  proposed  rule  change 
would  permit  the  appropriate  Floor 
Procedure  Committee  to  establish  a 
participation  entitlement  formula  for  the 
LMM  providing  the  primary  quote  feed. 

The  CBOE  is  also  submitting  as  part 
of  the  proposed  rule  change  a  draft 
Regiilatory  Circular  for  use  by  any 
appropriate  Floor  Procedure  Committee 
to  adopt  the  participation  entitlement 
formula  established  in  the  circular.  This 
Regulatory  Circular  establishes 
participation  entitlements  that  range 
from  34  percent  to  40  percent  for  the 
LMM  providing  the  primary  quote  feed. 
These  participation  entitlements  would 
be  implemented  by  permitting  the  LMM 
providing  the  primary  quote  feed  to  log 
onto  ROS  an  additional  number  of  times 
as  indicated  in  the  table  below: 


If  the  total 
Number  of 
appointed 
LMMs  and 
SMMs  is 

Ttie  LMM  pro- 
viding the  pri- 
mary quote 
feed  must  log 
onto  ROS  the 
following  Num- 
ber of  times 

Participation 

right  of  the 

LMM  providing 

ttie  primary 

quote  feed 

(percent) 

3 

1 
2 
2 
3 
4 
4 
5 
6 
6 
7 
8 
8 
9 
10 

34 

4 

40 

5 

34 

6 

38 

7 

40 

8 

9 

10   

36 
38 
40 

11    ...... 

12 

38 
39 

13    

40 

14    

38 

15   

39 

16     

40 

The  draft  Regulatory  Circular  adds 
that  in  the  event  the  total  ntmiber  of 
LMMs  and  SMMs  appointed  pursuant  to 
CBOE  Rule  8.15  is  one.  all  ROS 
contracts  to  trade  will  be  assigned  to  the 
appointed  LMM  or  SMM.  In  the  event 
the  total  number  of  LMMs  and  SMMs 


"  A  minimum  l>f  three  market-makers  or  market- 
maker  groups  are  approved  by  CBOE's  Index  Market 
Performance  Committee  to  act  as  LMMs  and  SMMs 
and  provide  a  proprietary  quote  feed  to  CBOE's 
vendor  quote  system.  One  feed  jerves  as  the 
primary  quote  feed,  and  the  other  feeds  serve  as 
backup.  In  addition.  Autoquote  provided  by  RISC 
Systems  serves  as  a  backup. 


appointed  pursuant  to  Rule  8.15  is  two, 
the  circular  states  that  the  LMMs  and/ 
or  SMMs  will  each  be  assigned  an  equal 
portion  of  ROS  contracts. 

2.  Statutory  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
to  protect  investors  and  the  public 
interest,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers, 
pvu^uant  to  section  6(b)(5)  of  the  Act."* 
The  CBOE  believes  that  the  proposed 
rule  change  protects  investors  and  the 
public  interest  by  providing  incentives 
to  the  LMMs  to  provide  the  primary 
quote  feed.  The  CBOE  states  that  the 
LMM  that  provides  the  primary  quote 
feed  uses  its  own  proprietary  system  to 
provide  the  quotes,  and,  in  addition, 
must  make  svae  that  quotes  are  updated 
in  a  timely  fashion  to  reflect  the  current 
quotes  in  the  underlying  Index  Options. 

The  proposed  rule  change  proposes  to 
give  the  LMM  a  limited  participation 
entitlement  during  the  opening  of  an 
Index  Option.  The  CBOE  believes  that 
given  the  service  that  the  LMM  is 
performing,  it  is  within  just  and 
equitable  principles  of  trade  to  grant  the 
limited  participation  entitlement  that  is 
proposed.  For  the  reasons  stated,  the 
CBOE  believes  that  the  proposed  rule 
change  is  consistent  with  the  Act  and 
the  regulations  thereimder. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Rejpster  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  as  amended,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Secvuities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  file  number 
SR-CBOE-2002-10  and  should  be 
submitted  by  April  23,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  02-7872  Filed  4-1-02;  8:45  am) 

BHJJNO  CODE  a010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45656;  File  No.  SR-OSCC- 
2002-01] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Establishment  of  a  Cross-Margining 
Program  With  Brokerlec  Clearing 
Company,  LLC. 

March  27.  2002. 
I.  Introduction 

On  January  18.  2002,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 


>♦  15  U.S.C  78in>)(5). 


» 17  CFR  20O.3O-3(a)(12). 
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proposed  rule  change  SR-GSCC-2002- 
01  pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
February  21,  2002.2  The  Commission 
received  two  comment  letters  in 
response  to  the  proposed  rule  change.  ^ 
For  the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

n.  Description* 

On  August  19, 1999,  the  Commission 
approved  GSCC's  rule  filing  to  establish 
a  cross-margining  program  with  other 
clearing  organizations  and  to  begin  its 
program  with  the  New  York  Clearing 
Corporation  ("NYCC").^  Subsequently, 
the  Commission  approved  GSCC's  rule 
filing  to  establish  similar  cross- 
margining  programs  with  the  Chicago 
MwcanUle  Exchange  ("CME") «  and 
with  the  Board  of  Trade  Clearing 
Corporation  ("BOTCC").'  GSCC  is  now 
seeking  to  establish  a  similar  cross- 
margining  program  with  BCC. 

BCC  is  the  affiliated  clearing 
organization  for  the  BrokerTec  Futures 
Exchange,  L.L.C.  ("BTEX").  On  June  18, 
2001.  the  Commodity  Futures  Trading 
Commission  approved  the  application 
of  BTEX  for  contract  market  designation 
and  granted  registration  of  BCC  as  a 
derivatives  clearing  organization.  BCC 
clears  the  futures  contracts  on  U.S. 
Treasury  securities  traded  on  BTEX.* 


'  15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  45438 
(February  13.  2002).  67  FR  8048. 

^  Letters  from  Douglas  E.  Harris.  General  Counsel, 
BrokerTec  Clearing  Company,  L.L.C  ("BOC") 
(January  28,  2002)  and  Henry  D.  Mlynaiski. 
President,  BCC  (March  4.  2002). 

*  The  description  of  GSCC's  cross-margining 
program  is  drawn  largely  from  representations 
made  by  GSCC. 

^  Securities  Exchange  Act  Release  No.  41766 
(August  19.  1999),  64  FK  46737  (August  26,  1999) 
[File  No.  SR-GSCC-98-04].  The  requisite  rule 
changes  necessary  for  GSCC  to  engage  in  cross- 
margining  programs  with  other  clearing 
organizations  were  made  in  the  NYOC  cross- 
margining  rule  filing. 

*  Securities  Exchange  Act  Release  No.  44301  (May 
11.  2001),  66  FR  28207  (May  22,  2001)  (File  No.  SR- 
GSCC-OO-13).  In  addition  to  approving  GSCC's 
cross-margining  program  with  the  CME,  the  order 
granted  approval  to  change  GSCC  Rule  22.  Section 
4,  to  clarify  that  before  GSCC  credits  an  insolvent 
member  for  any  profit  realized  on  the  liquidation 

of  the  member's  final  net  settlement  positions. 
GSCC  will  fulfill  its  obligations  with  respect  to  that 
member  under  cross-margining  agreements. 

'  Securities  Exchange  Act  Release  No.  45335 
(January  25.  2002),  67  FR  4768  (January  31,  2001) 
(File  No.  SR-GSCC-20ai-03|. 

■Currently,  BTEX  offers  trading  in  futures 
contracts  on  the  5-year  Note,  10-year  Note,  and  30- 
year  Bond.  It  is  expected  that,  in  the  future,  BTEX 
will  offer  trading  in  other  U.S.  fixed-income  futures 
contracts  and  options  on  futures  contracts  traded  on 
BTBX.  BCC  will  provide  clearing  services  for  these 
products. 


A.  GSCC's  Cross-Margining  Program 

GSCC  believes  that  the  most  efficient 
and  appropriate  approach  for 
establishing  cross-margining  links  for 
fixed-income  and  other  interest  rate 
products  is  to  do  so  on  a  multilateral 
basis  with  GSCC  as  the  "hub."  Each 
clearing  organization  that  participates  in 
a  cross-margining  program  with  GSCC 
("Participating  CO")  enters  into  a 
separate  cross-margining  agreement 
between  itself  and  GSCC,  as  in  the  case 
of  NYCC,  CME,  BOTCC,  and  now  BCC. 
Each  of  the  agreements  do  and  will 
continue  to  have  similar  terms,  and  no 
preference  will  be  given  by  GSCC  to  one 
Participating  CO  over  another.  Under 
GSCC's  arrangement,  cross-margining 
occurs  between  GSCC  and  each 
Participating  CO  and  not  between 
Participating  COs. 

Cross-margining  is  available  to  any 
GSCC  netting  member  (with  the 
exception  of  inter-dealer  broker  netting 
members)  that  is  or  that  has  an  affiliate 
that  is  a  member  of  a  Participating  CO.^ 
Any  such  member  (or  pair  of  affiliated 
members)  may  elect  to  have  its  margin 
requirements  at  both  clearing 
organizations  calculated  based  upon  the 
net  risk  of  its  cash  and  repo  positions  at 
GSCC  and  its  offsetting  and  correlated 
positions  in  certain  futures  contracts 
carried  at  the  Participating  CO.  Cross- 
margining  is  intended  to  lower  the 
cross-margining  member's  (or  pair  of 
affiliated  members')  overall  margin 
requirement,  as  intermarket  hedges  are 
taken  into  consideration  in  the 
margining  process.  The  GSCC  member 
(and  its  affiliate,  if  applicable)  sign  an 
agreement  under  wUch  it  (or  they)  agree 
to  be  boimd  by  the  cross-margining 
agreement  between  GSCC  and  the 
Participating  CO  and  which  allows 
GSCC  or  the  Participating  CO  to  apply 
the  member's  (or  its  affiliate's)  margin 
collateral  to  satisfy  any  obligation  of 
GSCC  to  the  Participating  CO  or  the 
Participating  CO  to  GSCC  that  results 
fi-om  a  defaidt  of  the  member  (or  its 
affiliate). 

Margining  based  on  the  combined  net 
risk  of  correlated  positions  is  based  on 
an  arrimgement  under  which  GSCC  and 
each  Participating  CO  agree  to  accept 
the  offsetting  correlated  positions  in  lieu 
of  supporting  collateral.  Under  this 
arrangement,  each  clearing  organization 
holds  and  manages  its  own  positions 
and  collateral  and  independently 
determines  the  amoimt  of  margin  that  it 
will  collect  from  its  member  and  that  it 


will  make  available  for  cross-margining. 
This  available  margin  is  referred  to  as 
the  "residual  margin  amount." '° 

GSCC  computes  the  amount  by  which 
the  cross-margining  member's  margin 
requirement  can  be  reduced  at  each 
clearing  organization  by  comparing  the 
member's  positions  and  the  related 
margin  requirements  at  GSCC  against 
those  submitted  to  GSCC  by  each 
Participating  CO.  This  reduction 
amount  is  referred  to  as  the  "cross 
margin  reduction."  GSCC  offsets  each 
cross-margining  member's  residual 
margin  amount  (based  on  related 
positions)  at  GSCC  against  the  offsetting 
residual  margin  amounts  of  the  member 
(or  its  affiliate)  at  each  Participating  CO. 
If,  within  a  given  pair  of  offset  classes, 
the  margin  Uiat  GSCC  has  available  for 
a  participant  is  greater  than  the 
combined  margin  submitted  by  the        \, 
Participating  COs,  GSCC  will  allocate  a 
portion  of  its  margin  equal  to  the 
combined  margin  at  the  Participating 
COs.  If,  within  a  given  pair  of  offset 
classes,  the  combined  margin  submitted 
by  the  Participating  COs  is  greater  than 
the  margin  that  GSCC  has  available  for 
that  member,  GSCC  will  first  allocate  its 
margin  to  the  Participating  CO  with  the 
most  highly  correlated  position.  If, 
within  a  given  pair  of  offset  classes,  the 
positions  are  equally  correlated,  GSCC 
will  allocate  pro  rata  based  upon  the 
residual  margin  amoimt  submitted  by 
each  Participating  CO.  GSCC  and  each 
Participating  CO  may  then  reduce  the 
amount  of  collateral  that  they  collect  to 
reflect  the  offsets  between  the  cross- 
margining  meml>er's  positions  at  GSCC 
and  its  (or  its  affiliate's)  positions  at  the 
Participating  CO(s)."  In  the  event  of  the 
default  and  liquidation  of  a  cross- 
margining  participant,  the  loss  sharing 
between  GSCC  and  each  of  the 
Participating  COs  will  be  based  upon 
the  foregoing  allocations  and  the  cross- 
marcin  reduction. 

GSCC  will  guarantee  the  cross- 
margining  member's  (or  its  affiliate's) 
performance  to  each  Participating  CO 
up  to  a  specified  maximum  amount 
based  on  the  loss  sharing  formula 
contained  in  the  Cross-Margining 
Agreement.  Each  Participating  CO  will 
provide  the  same  guaranty  to  GSCC.  The 
amount  of  the  guarantee  is  the  lowest  of: 


»The  GSCC-BCC  cross-margining  agreement 
requires  ownership  of  50  percent  or  more  of  the 
common  stock  of  an  entity  to  be  deemed  "control" 
of  that  entity  for  purposes  of  the  definition  of 
"affiliate." 


>°The  residual  margin  amount  is  the  long  margin 
amoimt  or  the  short  margin  amount  in  each  offset 
class  that  is  available  for  cross-margining  after  all 
internal  ofbets  are  conducted  within  and  between 
oBset  classes  at  a  particular  clearing  organization. 

i>  GSCC  and  each  Participating  CO  unilaterally 
have  the  right  not  to  reduce  a  member's  margin 
requirement  by  the  cross-margin  reduction  or  to 
reduce  it  by  less  than  the  cross-margin  reduction. 
However,  the  clearing  organizations  may  not  reduce 
a  participant's  margin  requirement  by  more  than  the 
cross-margin,  reduction. 
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(1)  The  cross-margin  loss  of  the  worse 
off  party;  (2)  the  higher  of  the  cross- 
margin  reduction  or  the  cross-margin 
gain  of  the  better  off  party;  (3)  the 
amount  required  to  equalize  the  parties' 
cross-margin  results;  or  (4)  the  amount 
by  which  the  cross-margining  reduction 
exceeds  the  better  off  party's  cross- 
margin  loss  if  both  parties  have  cross- 
margin  losses. 

B.  Information  Specific  to  the  Cunent 
Agreement  Between  GSCC  and  BCC 

1.  Participation  in  the  cross-maegining 
program:  Any  netting  member  of  GSCC 
other  than  an  inter-dealer  broker  will  be 
eligible  to  participate."  Any  clearing 
member  of  BCC  will  be  eligible  to 
participate. 

2.  Products  subject  to  cross- 
margining:  The  products  that  will  be 
eligible  for  the  GSCC-BCC  cross- 
margining  program  are  the  Treasury  and 
non-mortgage-backed  Agency  securities 
of  certain  remaining  maturities  that  fall 
into  GSCC's  Offset  Classes  C,  E,  F.  and 
G  and  e  and  f  as  defined  in  the  cross- 
margining  agreement  that  are  cleared  by 
GSCC  and  the  5-year  Note,  10-year  Note, 
and  the  30-year  Bond  futures  contracts 
cleared  by  BCC."  In  addition,  it  is 
anticipated  that  the  GSCC  products 
specified  above  will  be  cross-margined 
with  the  5-year  and  10-year  Agency 
futiues  and  options  on  futures  when 
these  products  are  traded  on  the  BTEX 
and  cleared  by  BCC*  All  eligible 
positions  maintained  by  a  cross- 
margining  member  in  its  account  at 
GSCC  and  in  its  (or  its  affiliate's) 
proprietary  accoimt  at  BCC  will  be 
eligible  for  cross-margining. '^  An 
appropriate  disallowance  factor  '^  based 


"  Because  inter-dealer  brokers  should  not  and 
generally  do  not  have  positions  at  GSCC  at  the  end 
of  the  day.  they  should  have  no  margin  requirement 
to  be  reduced. 

"GCF  Repo  products  will  not  be  included  in  the 
program. 

'«GSCC  will  notify  the  Commission  when 
additional  securities  and  futures  are  made  eligible 
for  the  cross-margining  program. 

>*The  GSCC-BCC  cross-margining  program  will 
be  applicable,  on  the  futures  side,  only  to  positions 
in  a  proprietary  account  of  a  cross-margining 
member  (or  its  affiliate)  at  BCC.  Positions  in  a 
customer  account  at  BCC  that  would  be  subject  to 
segregation  requirements  under  the  Commodity 
Exchange  Act  vrill  not  be  included  in  the  program. 
This  is  also  the  case  with  respect  to  the 
arrangements  with  NYCC,  CME.  and  BOTCC. 

16  The  disallowance  factor  is  the  haircut  reflective 
of  the  correlation  analysis  done  by  GSCC  for  each 
ofbet  class. 


on  correlation  studies  and  a  minimum 
margin  factor  '^  will  be  applied.^" 

3.  Margin  Rates:  Margin  reductions  in 
the  GSCC-BCC  cross-margining  program 
will  always  be  computed  based  on  the 
lower  of  GSCC's  and  BCC's  margin  rates. 
This  methodology  results  in  potentially 
less  benefits  to  the  members  but  ensiu«s 
a  more  conservative  residt  (i.e.,  more 
collateral  held  at  the  clearing 
organization)  for  both  GSCC  and  the 
Participating  COs, 

4.  Daily  Procedures:  On  each  business 
day.  it  is  expected  that  BCC  will  inform 
GSCC  of  the  residual  margin  amounts  it 
is  making  available  for  cross-margining 
by  approximately  10:30  p.m.  New  York 
time,  GSCC  will  inform  BCC  by 
approximately  12:30  a.m.  New  York 
time  of  how  much  of  these  residual 
margin  amounts  it  will  use  (i.e.,  the 
cross-margining  reduction).  The  actual 
reductions  which  may  be  no  greater 
than  the  cross-margining  reduction,  will 
be  reflected  in  the  daily  clearing  fund 
calculation. 

C.  Benefits  of  Cross-Margining 

GSCC  believes  that  its  cross- 
margining  program  enhances  the  safety 
and  soundness  of  the  settlement  process 
for  the  Government  securities 
marketplace  by:  (1)  Providing  clearing 
organizations  with  more  data 
concerning  members'  intermarket 
positions  (which  is  especially  valuable 
diuing  stressed  market  conditions)  to 
enable  them  to  make  more  acciirate 
decisions  regarding  the  true  risk  of  such 
positions  to  the  clearing  organizations; 
(2)  allowing  for  enhanced  sharing  of 
collateral  resources;  and  (3)  encouraging 
coordinated  liquidation  processes  for  a 
joint  member,  or  a  member  and  its 
affiliate,  in  the  event  of  an  insolvency. 
GSCC  fiirther  believes  that  cross- 
margining  benefits  participating  clearing 
members  by  providing  members  with 
the  opportunity  to  more  efficiently  use 
their  collateral.  More  important  from  a 
regulatory  perspective,  however,  is  that 
cross-margining  programs  have  long 
been  recognized  as  enhancing  the  safety 
and  soundness  of  the  clearing  system 
itself.  Studies  of  the  October  1987 
market  break  gave  support  to  the 


"The  minimum  margin  factor  is  the 
contractually  agreed  upon  cap  on  the  amount  of  the 
margin  reduction  that  the  clearing  organizations 
will  allow.  (In  some  of  the  documents  submitted  by 
GSCC,  the  minimum  margin  factor  is  referred  to  as 
the  minimum  disallowance  factor.)  Initially,  the 
GSCC-BCC  cross-margining  program  will  employ  a 
25%  minimum  margin  factor.  Should  GSCC  decide 
to  change  the  minimum  margin  factor,  it  will 
submit  a  proposed  rule  filing  under  Section  19(b) 
of  the  Act. 

'•GSCC  will  review  the  cross-margining 
parameters  on  a  yearly  basis  unless  market  events 
dictate  the  need  for  more  frequent  reviews. 


concept  of  cross-margining.  For 
example,  The  Report  of  the  President's 
Task  Force  on  Market  Mechanisms 
(January  1988)  noted  that  the  absence  of 
a  cross-margining  system  for  futures  and 
securities  options  markets  contributed 
to  payment  strains  in  October  1987,  The 
Interim  Report  of  the  President's 
Working  Group  on  Financial  Markets 
(May  1988)  also  recommended  that  the 
SEC  and  CFTC  facilitate  cross-margining 
programs  among  clearing  organizations. 
This  resulted  in  the  first  cross- 
margining  arrangement  between 
clearing  organizations  which  was 
approved  in  1988.  ^' 

m.  Comment  Letters 

The  Commission  received  two 
comment  letters  in  response  to  the 
proposed  rule  change.*"  Both  letters 
firom  BCC  were  strongly  in  support  of 
the  proposed  cross-margining  program 
between  GSCC  and  BCC.  The  January 
BCC  comment  letter  stated  that  BCC  has 
filed  amendments  to  its  rules  and 
bylaws  with  the  Commodity  Futiwes 
Trading  Commission  to  allow  BCC  to 
implement  the  cross-margining  program 
with  GSCC  and  that  the  program  is 
similar  in  all  major  respects  to  GSCC's 
cross-margining  programs  with  other 
U.S.  futiues  clearing  organizations  that 
have  been  reviewed  and  approved  by 
the  Commission.  Finally,  the  letter 
requested  that  the  Commission  act  as 
quickly  as  possible  on  approval  of  the 
rule  change. 

The  second  BCC  comment  letter, 
which  reiterated  the  comments  in  the 
January  BCC  letter,  urged  the 
Commission  to  approve  promptly  the 
proposed  rule  change  because  it  will 
improve  collateral  and  risk 
management.  The  second  letter  also 
stated  that  the  amendments  to  BCC's 
rules  and  bylaws  to  allow  it  to 
implement  the  cross-margining  program 
became  effective  on  January  30,  2002. 

IV.  Discussion 

Section  19(b)  of  the  Act  directs  the 
Commission  to  approve  a  proposed  rule 
change  of  a  self-regtilatory  organization 
if  it  finds  that  such  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
such  organization.  In  section 
17A(a){2)(A)(ii)  of  the  Act,  Congress 
directs  the  Commission  having  due 
regard  for,  among  other  things,  the 


"Securities  Exchange  Act  Release  No.  26153 
(October  3,  1988).  53  FR  39567  (October  7,  1988) 
[File  No.  SR-OCC-86-171  (order  approving  cross- 
margining  program  between  OCC  and  The 
Intermarket  Clearing  Corporation). 

2°  Letters  from  Douglas  E.  Harris  and  Henry  D. 
Mlynarski,  supra  note  3. 
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public  interest,  the  protection  of 
investors,  the  safeguarding  of  seciuities 
and  funds,  to  use  its  authority  under  the 
Act  to  facilitate  the  establishment  of 
linked  or  coordinated  facilities  for 
clearance  and  settlement  of  transactions 
in  securities,  securities  options, 
contracts  of  sale  for  future  delivery  and 
options  thereon,  and  commodity 
options.21  Section  17A(b)(3)(F)  of  the 
Act  requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  secvuities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  for  which  it  is 
responsible.22  The  Commission  finds 
that  the  approval  of  GSCC's  proposed 
rule  change  is  consistent  with  these 
Sections. 

First,  the  Commission's  approval  of 
GSCC's  proposed  rule  change  to 
establish  a  cross-margining  arrangement 
with  BCC  and  to  extend  its  hub  and 
spoke  approach  to  cross-margining  to 
include  BCC  along  with  BOTCC.  CME, 
and  NYCC  is  in  line  with  the 
Congressional  directive  to  the 
Commission  to  facilitate  linked  and 
coordinated  facilities  for  the  clearance 
and  settlement  of  securities  and 
futures.23  Second,  approval  of  GSCC's 
proposal  should  result  in  increased  and 
better  information  sharing  between 
GSCC  and  Participating  COs  regarding 
the  portfolios  and  financial  conditions 
of  participating  joint  and  affiliated 
members.  As  a  result,  GSCC  and 
participating  COs  will  be  in  a  better 
position  to  monitor  and  assess  the 
potential  risks  of  participating  joint  or 
affiliated  members  and  will  be  in  a 
better  position  to  handle  the  potential 
losses  presented  by  the  insolvency  of 
any  joint  or  affiliated  member. 
Therefore,  GSCC's  proposal  should  help 
GSCC  better  safeguard  the  securities  and 
funds  in  its  possession  or  control  or  for 
which  it  is  responsible. 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  section  1 7A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  piusuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-2002-01)  be  and  hereby  is 
approved. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2< 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  02-7903  Filed  4-1-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45634;  File  No.  SR-PCX- 
2002-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  inc.  Relating  to 
the  Priority  of  Bids  and  Offers  on  the 
Options  Floor  and  the  Manner  in  Which 
Orders  Must  Be  Allocated  in 
Connection  With  Options  Transactions 

March  22.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereimder.^ 
notice  is  hereby  given  that  on  February 
19,  2002,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Seciuities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  1,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  March 
21,  2002.  the  PCX  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  firom 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  adopt  new  rules 
and  to  amend  existing  rules  on  the 
priority  of  bids  and  offers  on  the 
Options  Floor  and  the  manner  in  which 
orders  must  be  allocated  in  connection 
with  options  transactions  on  the 
Exchange. 

Below  is  the  text  of  the  proposed  rule 
change.  Deleted  language  is  in  brackets. 
Proposed  new  language  is  italicized. 
***** 

Obligations  of  Market  Makers 

Rule  6.37(a)-(c) — No  change. 

(d)  — No  Change. 

(e)  Prohibited  Practices  and 
Procedures. 


"  15  U.S.C.  78q-l{a)(2)(A)(ii). 
=  15  U.S.C.  78q-l (b)(3)(F). 
23 15  U.S.C  78q-l(a)(2)(A)(ii). 


"  17  CFR  20O.3O-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

3  See  letter  from  Michael  D.  Pierson,  Vice 
President,  PCX,  to  Nancy  J.  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  March  21,  2002. 
The  changes  made  by  Amendment  No.  1  have  been 
incorporated  into  this  notice. 


(1)  —No  Change. 

(2)  Any  practice  or  procedure  whereby 
Market  Makers  trading  any  particular 
option  issue  determine  by  agreement  the 
allocation  of  orders  that  may  be 
executed  in  that  issue  is  prohibited. 

Priority  of  Bids  and  Offers 

Rule  6.75 

No  change. 

(a)-(b) — No  change. 

Simultaneous  Bids  and  Offers 

(c)  Except  as  otherwise  provided,  if 
the  bids  (or  offers)  of  two  or  more 
members  are  made  simultaneously,  or  if 
it  is  impossible  to  determine  clearly  the 
order  of  time  in  which  they  were  made, 
such  bids  (or  offers)  will  be  deemed  to 
be  on  parity  and  priority  will  be 
afforded  to  them,  insofar  as  practicable, 
on  an  equal  basis. 

(d)-(e)[[ch{d)] 

Order  Allocation  Procedures 

(f)  Determination  of  Time  Priority 
Sequence. 

(1)  Floor  Brokers.  A  Floor  Broker  is 
responsible  for  determining  the 
sequence  in  which  bids  or  offers  are 
vocalized  on  the  Trading  Floor  in 
response  to  the  Floor  Broker's  bid,  offer 
or  call  for  a  market.  Any  disputes 
regarding  a  Floor  Broker's 
determination  of  time  priority  sequence 
will  be  resolved  Jay  the  Order  Book 
Official,  provided  that  such 
determinations  of  the  Order  Book 
Official  are  subject  to  further  review  by 
two  Floor  Officials,  pursuant  to  Rule 
6.77. 

(2)  When  a  Floor  Broker's  bid  or  offer 
has  been  accepted  by  more  than  one 
member,  that  Floor  Broker  must 
designate  the  members  who  were  first, 
second,  third  and  so  forth.  Except  as 
provided  below,  the  member  with  first 
priority  is  entitled  to  buy  or  sell  as  many 
contracts  as  the  Floor  Broker  may  have 
available  to  trade.  If  there  are  any 
contracts  remaining,  the  member  with 
second  priority  will  be  entitled  to  buy  or 
sell  as  many  contracts  as  there  are 
remaining  in  the  Floor  Broker's  order, 
and  so  on,  until  the  Floor  Broker's  order 
has  been  filled  entirely. 

(3)  Market  Makers  and  Order  Book 
Officials.  A  Market  Maker  is  responsible 
for  determining  the  sequence  in  which 
bids  and  offers  are  vocalized  on  the 
Trading  Floor  in  response  to  that  Market 
Maker's  bid,  offer  or  call  for  a  market, 
likewise,  an  Order  Book  Official  is 
responsible  for  determining  the 
sequence  in  which  bids  and  offers  are 
vocalized  on  the  Trading  Floor  in 
response  to  the  Order  Book  Official's 
bid,  offer  or  call  for  a  market.  The  order 
allocation  procedures  for  Market  Makers 
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and  Order  Book  Officials,  including  the 
determination  of  time  priority  sequence, 
are  the  same  as  those  for  Floor  Brokers 
as  set  forth  in  this  Rule  6.75(f). 
(4)  LMM  Guaranteed  Participation. 

(A)  If  the  LMM  estabhshes  fust 
priority  during  the  vocalization  process, 
the  LMM  will  be  entitled  to  buy  or  sell 
as  many  contracts  as  the  Floor  Broker 
may  have  available  to  trade.  However,  if 
the  LMM  does  not  establish  first  priority 
during  the  vocalization  process,  but 
does  establish  second,  third  or  some 
other  time  priority  sequence,  the  LMM 
will  be  entitled  to  buy  or  sell  the  number 
of  contracts  equal  to  the  LMM's 
guaranteed  participation  level  (pursuant 
to  Rule  6.82(d)(2))  plus  any  contracts 
the  Floor  Broker  has  remaining  after  the 
bids  or  offers  of  other  members  with 
higher  time  priority  have  been  satisfied. 

(B)  If  one  or  more  orders  in  the  limit 
order  book  have  priority  over  an  LMM's 
bid  or  offer,  then  the  LMM's  guaranteed 
participation  level  will  apply  only  to  the 
number  of  contracts  remaining  after  all 
contracts  in  the  limit  order  book  that  are 
at,  or  better  than,  the  LMM's  bid  or  offer 
have  first  been  satisfied. 

(C)  LMMs  may  waive  some  or  all  of 
their  guaranteed  participation  on 
particular  trades,  but  ordy  to  the  extent 
that  doing  so  is  permissible  under  Rule 
6.86  ("Firm  Quotes").  In  such 
circumstances,  if  the  LMM  has  waived 
the  right  to  trade  a  certain  number  of 
option  contacts,  those  option  contracts 
will  then  become  available  for  execution 
by  the  member  (or  members)  who  are 
next  in  priority  sequence.  For  example, 
assume  that  there  are  100  contracts 
available  to  sell,  the  LMM  has 
guaranteed  participation  on  25 
contracts,  and  the  time  priority 
sequence  is  as  follows:  the  LMM  is  first. 
Market  Maker  #1  is  second  and  Market 
Maker  *2  is  third.  If  the  LMM  buys  20 
contmcts.  the  remaining  80  contracts 
will  then  be  available  for  execution  by 
Market  Maker  *l.If  Market  Maker  #  1 
buys  40  of  those  contracts,  then  the 
remaining  40  contracts  will  be  available 
for  execution  by  Market  Maker  1t2. 

(D)  LMMs  may  direct  some  or  all  of 
their  guaranteed  participation  to 
competing  public  orders  in  the  trading 
crowd  pursuant  to  Rule  6.82(d). 

(E)  Bid  and  offering  prices  that  are 
disseminated  by  an  automatic  quotation 
system  are  presumed  to  be  the  bid  and 
offering  prices  of  the  LMM  for  purposes 
of  Rule  6.86  ("Firm  Quotes")  and  Rule 
6.82(d)(2)  ("Guaranteed  Participation"). 
Nevertheless,  LMMs  must  vocalize  all  of 
their  bids  and  offers  in  response  to  a 
call  for  a  market  and  in  acceptance  of 
another  member's  bid  or  offer.  If  a  Floor 
Broker  enters  the  trading  crowd  and 
vocalizes  acceptance  of  a  bid  or  offer 


that  is  then  being  disseminated,  the 
LMM  will  be  entitled  to  guaranteed 
participation  on  that  transaction. 

(5)  Parity  Due  to  Simultaneous 
Bidding  or  Offering. 

(A)  If  the  bids  or  offers  of  more  than 
one  member  are  made  simultaneously, 
such  bids  or  offers  will  be  deemed  to  be 
on  parity  and  priority  will  be  afforded 
to  them,  insofar  as  practicable,  on  an 
equal  basis,  pursuant  to  Rule  6.75(c). 
Accordingly,  efforts  will  be  made  to 
assure  that  each  member  on  parity 
receives  an  equal  number  of  contracts, 
to  the  extent  mathematically  possible. 
One  or  more  members  on  parity  may 
waive  their  rights  to  some  of  their  share 
(or  shares)  of  contracts,  but  only  to  the 
extent  that  doing  so  is  permissible  under 
Rule  6.86  ("Firm  Quotes").  In  such 
circumstances  the  remaining  number  of 
contracts  will  be  allocated,  to  the  extent 
practicable,  on  an  equal  basis.  However, 
an  LMM  who  has  received  guaranteed 
participation  on  a  transaction  may  not 
participate  in  the  waived  portion  of  the 
order  unless  there  are  contracts 
remaining  to  be  allocated  after  all  other 
members  have  been  satisfied. 

(B)  If  the  bids  and  offers  of  more  than 
one  member,  including  the  LMM,  are  on 
parity,  then  the  LMM's  guaranteed 
participation  will  first  be  applied  to  the 
entire  order  and  the  remainder  of  the 
order  will  be  allocated,  to  the  extent 
practicable,  on  an  equal  basis  among 
the  members  other  than  the  LMM  who 
are  on  parity.  The  LMM  may  participate 
in  such  remainder  of  the  order  only  if 
there  are  contracts  remaining  after  all 
members  other  than  the  LMM  have  first 
been  satisfied. 

(C)  If  the  LMM  waives  priority  or 
guaranteed  participation  when  the  LMM 
and  one  or  more  other  members  are  on 
parity,  then  the  portion  of  the  order  that 
the  LMM  has  waived  will  be  made 
available  to  the  other  members  who  are 
on  parity.  For  example,  assume  that 
there  are  100  contracts  available  to 
trade,  the  LMM  has  guaranteed 
participation  on  25  contracts,  and  two 
other  members  are  on  parity  with  the 
LMM.  If  the  LMM  waives  guaranteed 
participation  (but  claims  priority),  the 
order  will  be  divided  into  three  shares 
(consisting  of  34  contracts,  33  contracts 
and  33  contracts).  If  the  LMM  waives  all 
rights  to  participate  in  the  trade,  the 
order  will  be  divided  among  the  two 
other  members  who  are  on  parity,  in 
equal  shares,  each  comprising  50 
contracts. 

(6)  Size  Pro  Rata  Allocations 
(A)  If  the  members  of  the  trading 
crowd  provide  a  collective  response  to  a 
member's  request  for  a  market  in  order 
to  fill  a  large  order,  pursuant  to  Rule 
6.37(f)(2).  then: 


(i)  if  the  size  of  the  trading  crowd's 
market,  in  the  aggregate,  is  less  than  or 
equal  to  the  size  of  the  order  to  be  filled, 
the  members  of  the  trading  crowd  will 
each  receive  a  share  of  the  order  that  is 
equal  to  the  size  of  their  respective  bids 
or  offers;  and 

(iij  if  the  size  of  the  trading  crowd's 
market  exceeds  f/ie  size  of  the  order  to 
be  filled,  that  order  will  be  allocated  on 
a  size  pro  rata  basis,  with  the  members 
of  the  trading  crowd  each  receiving,  to 
the  extent  practicable,  the  percentage  of 
the  order  that  is  the  ratio  of  the  size  of 
their  respective  bids  or  offers  to  the  total 
size  of  all  bids  or  offers.  Specifically,  in 
such  circumstances,  the  size  of  the  order 
to  be  allocated  is  multiplied  by  the  size 
of  an  individual  market  participant's 
quote  divided  by  the  aggregate  size  of  all 
market  participants'  quotes.  For 
example,  assume  there  are  200 
contracts  to  be  allocated,  Market  Maker 
#1  is  bidding  for  100,  Market  Maker  #2 
is  bidding  for  200  and  Market  Maker  #3 
is  bidding  for  500.  Under  the  "size  pro 
rata"  allocation  formula,  Market  Maker 
§1  will  be  allocated  25  contracts  (200  x 
100  +  800);  Market  Maker  ^2  will  be 
allocated  50  contracts  (200  x  200  +  800); 
and  Market  Maker  #3  viill  be  allocated 
125  contracts  (200  x  500  +  800). 

Com.  .01-.04 — No  change. 

Rule  6.76(a)-{b)— No  change. 

(c)  Two  or  more  members  entitled  to 
priority.  If  the  bids  or  offers  of  two  or 
more  members  are  both  entitled  to 
priority  in  accordance  with  paragraph 
(a)  or  paragraph  (b).  it  shall  be  afforded 
to  them,  insofar  as  practicable,  on  an 
equal  basis. 

Com.  .01-rNo  change. 
***** 

Lead  Market  Makers 

Rule  6.82(aHc)— No  change. 

(d)  Rights  of  Lead  Market  Makers 
(1) — No  change. 

(2)  Guaranteed  Participation.  Except 
as  provided  in  subsections  (A)  and  (B). 
below,  LMMs  shall  be  allocated  50% 
participation  (or  such  lesser  percentage 
as  the  Options  Allocation  Conunittee 
may  establish  as  a  condition  in 
allocating  an  issue  to  an  LMM)  in 
transactions  occurring  at  their 
disseminated  bids  and/ or  offers  in  their 
allocated  issue(s).  LMM  participation 
may  be  greater  than  50%  as  a  result  of 
successful  competition  by  means  of 
"public  outcry."  LMMs  at  their  own 
discretion  may  direct  some  or  all  of 
their  participation  to  competing  public 
orders  in  the  crowd.  Public  orders 
placed  in  the  book  shall  take  priority 
pursuant  to  Exchange  rules.  Oversi^t 
and  enforcement  shall  be  the 
responsibility  of  the  OBO. 
(AHC)— No  change. 
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(e)-{h)(l) — No  change. 

(2)  LMM  Performance  of  Market 
Maker  Function 

(a]  LMMs  must  perform  all  obligations 
provided  in  Rules  6.35  through  6.40  and 
6.82(c).  In  addition,  in  executing 
transactions  for  their  own  accounts  as 
Market  Makers,  LMMs  [shall]  have  a 
right  to  participate  [pro  rata]  with  the 
trading  crowd  in  trades  that  take  place 
at  the  LMM's  principal  bid  or  offer, 
pursuant  to  the  priority  rules  set  forth  in 
Rule  6.75. 

(3) — No  change. 

Commentary: 

.01-.03 — No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Oie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  svunmaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's^ 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

a.  introduction 

The  Exchange  is  proposing  to  adopt 
now  rules,  and  to  amend  existing  niles, 
to  include  practices  and  procedures 
whereby  option  orders  are  allocated  on 
the  Options  Trading  Floor.  This  rule 
filing  is  being  submitted  to  the 
Commission  pursuant  to  subparagraph 
IV.B.j.  of  the  Commission's  Order  of 
September  11,  2000.* 

b.  Obligations  of  Market  Makers 

The  Exchange  is  proposing  to  adopt 
new  PCX  Rule  6.37(e)(2),  which  would 
provide  that  any  practice  or  procedure 
whereby  Market  Makers  trading  any 
particular  option  issue  determine  by 
agreement  the  allocation  of  orders  that 
may  be  executed  in  that  issue  is 
prohibited. 

c.  Simultaneous  Bids  and  Offers 

The  Exchange  is  proposing  to  adopt 
new  PCX  Rule  6.75(c),  entitled 


♦  See  Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934,  Making  Findings 
and  Imposing  Remedial  Sanctions,  Securities 
Exchange  Act  Release  No.  43268  (September  11, 
2000). 


"Simultaneous  Bids  and  Offers,"  which 
states  that,  except  as  otherwise 
provided,  if  the  bids  (or  offers)  of  two 
or  more  members  are  made 
simultaneously,  or  if  it  is  impossible  to 
determine  clearly  the  order  of  time  in 
which  they  were  made,  such  bids  (or 
offers)  will  be  deemed  to  be  on  parity 
and  priority  will  be  afforded  to  them, 
insofar  as  practicable,  on  an  equal  basis. 

d.  Order  Allocation  Procedures 

1.  In  General 

Proposed  PCX  Rule  6.75(f)(1)  states 
that  a  Floor  Broker  is  responsible  for 
determining  the  sequence  in  which  bids 
or  offers  are  vocalized  on  the  Trading 
Floor  in  response  to  the  Floor  Broker's 
bid,  offer  or  call  for  a  market.  It  further 
states  that  any  disputes  regarding  a 
Floor  Broker's  determination  of  time 
priority  sequence  will  be  resolved  by 
the  Order  Book  Official,  provided  that 
such  determinations  of  the  Order  Book 
Official  are  subject  to  further  review  by 
two  Floor  Officials,  pursuant  to  PCX 
Rule  6.77. 

Proposed  PCX  Rule  6.75(f)(2)  provides 
that  when  a  Floor  Broker's  bid  or  offer 
has  been  accepted  by  more  than  one 
member,  that  Floor  Broker  must 
'  designate  the  members  who  were  first, 
second,  third,  and  so  forth.  It  further 
states  that,  except  as  otherwise 
provided,  the  member  with  first  priority 
is  entitled  to  buy  or  sell  as  many 
contracts  as  the  Floor  Broker  may  have 
available  to  trade.  If  there  are  any 
contracts  remaining,  the  member  with 
second  priority  will  be  entitled  to  buy 
or  sell  as  many  contracts  as  there  are 
remaining  in  ihe  Floor  Broker's  order, 
and  so  on,  until  the  Floor  Broker's  order 
has  been  filled  entirely. 

Proposed  PCX  Rule  6.75(f)(3) 
("Market  Makers  and  Order  Book 
Officials")  provides  that  a  Market  Maker 
is  responsible  for  determining  the 
sequence  in  which  bids  and  offers  are 
vocalized  on  the  Trading  Floor  in 
response  to  that  Market  Maker's  bid, 
offer  or  call  for  a  market.  Likewise,  an 
Order  Book  Official  is  responsible  for 
determining  the  sequence  in  which  bids 
and  offers  are  vocalized  on  the  Trading 
Floor  in  response  to  the  Order  Book 
Official's  bid,  offer  or  call  for  a  market. 
The  proposed  rule  further  provides  that 
the  order  allocation  procedures  for 
Market  Makers  and  Order  Book 
Officials,  including  the  determination  of 
time  priority  sequence,  are  the  same  as 
those  for  Floor  Brokers  as  set  forth  in 
this  proposed  PCX  Rule  6.75(f).  ^ 


2.  LMM  Guaranteed  Participation 

Proposed  PCX  Rule  6.75(f)(4)(A) 
provides  that  if  the  LMM  establishes 
first  priority  during  the  vocalization 
process,  the  LMM  will  be  entitled  to  buy 
or  sell  as  many  contracts  as  the  Floor 
Broker  may  have  available  to  trade. 
However,  if  the  LMM  does  not  establish 
first  priority  diuing  the  vocalization 
process,  but  does  establish  second, 
third,  or  some  other  time  priority 
sequence,  the  LMM  will  be  entitled  to 
buy  or  sell  the  number  of  contracts 
equal  to  the  LMM's  guaranteed 
participation  level  (pursuant  to  PCX 
Rule  6.82(d)(2))  plus  any  contracts  the 
Floor  Broker  has  remaining  after  the 
bids  or  offers  of  other  members  with 
higher  time  priority  have  been  satisfied. 

Proposed  PCX  Rule  6.75(f)(4)(B) 
provides  that  if  one  or  more  orders  in 
the  limit  order  book  have  priority  over 
an  LMM's  bid  or  offer,  then  the  LMM's 
guaranteed  participation  level  will 
apply  only  to  the  number  of  contracts 
remaining  after  all  contracts  in  the  limit 
order  book  that  are  at,  or  better  than,  the 
LMM's  bid  or  offer  have  first  been 

Proposed  PCX  Rule  6.75(f)(4)(C) 
provides  that  LMMs  may  waive  some  or 
all  of  their  guaranteed  participation  on 
particular  trades,  but  only  to  the  extent 
that  doing  so  is  permissible  uinder  PCX 
Rule  6.86  ("Firm  Quotes").  In  such 
circumstances,  if  the  LMM  has  waived 
the  right  to  trade  a  certain  number  of 
option  contacts,  those  option  contracts 
will  then  become  available  for  execution 
by  the  member  (or  members)  who  are 
next  in  priority  sequence.  For  example, 
assume  that  there  are  100  contracts 
available  to  sell,  the  LMM  has 
guaranteed  participation  on  25 
contracts,  and  the  time  priority 
sequence  is  as  follows:  the  LMM  is  first. 
Market  Maker  #1  is  second,  and  Market 
Maker  #2  is  third.  If  the  LMM  buys  20 
contracts,  the  remaining  80  contracts 
will  then  be  available  for  execution  by 
Market  Maker  #1.  ff  Market  Maker  #1 
buys  40  of  those  contracts,  then  the 
remaining  40  contracts  will  be  available 
for  execution  by  Market  Maker  #2. 

Proposed  PCX  Rule  6.75(f)(4)(D) 
provides  that  LMMs  may  direct  some  or 
all  of  their  guaranteed  participation  to 
competing  public  orders  in  the  trading 
crowd  pursuant  to  PCX  Rule  6.82(d). 

Proposed  PCX  Rule  6.75(f)(4)(E) 
provides  that  bid  and  offering  prices 
that  are  disseminated  by  an  automatic 
quotation  system  are  presumed  to  be  the 
bid  and  offering  prices  of  the  LMM  for 
purposes  of  PCX  Rule  6.86  ("Firm 


5  The  PCX  is  currently  reviewing  the  means  by 
which  it  would  be  able  to  determine  the  identity  of 
an  individual  who  allocated  a  trade  on  the 
Exchange.  Telephone  conversation  between. 


Michael  D.  Pierson,  Vice  President,  PCX,  and  Nancy 
J.  Sanow,  Assistant  Director,  Division,  Commission, 
on  March  22,  2002. 
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Quotes")  and  PCX  Rule  6.82(d)(2) 
("Guaranteed  Participation"). 
Nevertheless.  LMMs  must  vocalize  all  of 
their  bids  and  offers  in  response  to  a  call 
for  a  market  and  in  acceptance  of 
another  member's  bid  or  offer.  If  a  Floor 
Broker  enters  the  trading  crowd  and 
vocalizes  acceptance  of  a  bid  or  offer 
that  is  then  being  disseminated,  the 
LMM  will  be  entitled  to  guaranteed 
participation  on  that  transaction. 

3.  Parity  Due  to  Simultaneous  Bidding 
or  Offering 

Proposed  PCX  Rule  6.75(f)(5)(A)  states 
that  if  the  bids  or  offers  of  more  than 
one  member  are  made  simultaneously, 
such  bids  or  offers  will  be  deemed  to  be 
on  parity  and  priority  will  be  afforded 
to  them,  insofar  as  practicable,  on  an 
equal  basis,  pursuant  to  PCX  Rule 
6.75(c).  Accordingly,  efforts  will  be 
made  to  assure  that  each  member  on 
parity  receives  an  equal  number  of 
contracts,  to  the  extent  mathematically 
possible.  One  or  more  members  on 
parity  may  waive  their  rights  to  some  of 
their  share  (or  shares)  of  contracts,  but 
only  to  the  extent  that  doing  so  is 
permissible  under  PCX  Rule  6.86  ("Firm 
Quotes").  In  such  circumstances,  the 
remaining  number  of  contracts  will  be 
allocated,  to  the  extent  practicable,  on 
an  equal  basis.  However,  an  LMM  who 
has  received  guaranteed  participation 
on  a  transaction  may  not  participate  in 
the  waived  portion  of  the  order  unless 
there  are  contracts  remaining  to  be 
allocated  after  all  other  members  have 
been  satisfied. 

Proposed  PCX  Rule  6.75(f)(5)(B) 
provides  that  if  the  bids  and  offers  of 
more  than  one  member,  including  the 
LMM,  are  on  parity,  then  the  LMM's 
guaranteed  participation  will  first  be 
applied  to  the  entire  order  and  the 
remainder  of  the  order  will  be  allocated, 
to  the  extent  practicable,  on  an  equal 
basis  among  the  members  other  than  the 
LMM  who  are  on  parity.  The  LMM  may 
participate  in  such  remainder  of  the 
order  only  if  there  are  contracts 
remaining  after  all  members  other  than 
the  LMM  have  first  been  satisfied. 

Proposed  PCX  Rule  6.75(f)(5)(C)  states 
that  if  the  LMM  waives  priority  or 
guaranteed  participation  when  the  LMM 
and  one  or  more  other  members  are  on 
parity,  then  the  portion  of  the  order  that 
the  LMM  has  waived  will  be  made 
available  to  the  other  members  who  are 
on  parity.  For  example,  assume  that 
there  are  100  contracts  available  to 
trade,  the  LMM  has  guaranteed 
participation  on  25  contracts,  and  two 
other  members  are  on  parity  with  the 
LMM.  If  the  LMM  waives  guaranteed 
participation  (but  claims  priority),  the 
order  will  be  divided  into  three  shares 


(consisting  of  34  contracts,  33  contracts 
and  33  contracts),  ff  the  LMM  waives  all 
rights  to  participate  in  the  trade,  the 
order  will  be  divided  among  the  two 
other  members  who  are  on  parity,  in 
equal  shares,  each  comprising  50 
contracts. 

Proposed  Rule  6.75(f)(6)  states  that  if 
the  members  of  the  trading  crowd 
provide  a  collective  response  to  a 
member's  request  for  a  market  in  order 
to  fill  a  large  order,  pursuant  to  Rule 
6.37(f)(2),  then  if  the  size  of  the  trading 
crowd's  market,  in  the  aggregate,  is  less 
than  or  equal  to  the  size  of  the  order  to 
be  filled,  the  members  of  the  trading 
crowd  will  each  receive  a  share  of  the 
order  that  is  equal  to  the  size  of  their 
respective  bids  or  offers.  However,  if  the 
size  of  the  trading  crowd's  market 
exceeds  the  size  of  the  order  to  be  filled, 
that  order  will  be  allocated  on  a  size  pro 
rata  basis,  with  the  members  of  the 
trading  crowd  each  receiving,  to  the 
extent  practicable,  the  percentage  of  the 
order  that  is  the  ratio  of  the  size  of  their 
respective  bids  or  offers  to  the  total  size 
of  all  bids  or  offers.  Specifically,  in  such 
circumstances,  the  size  of  the  order  to 
be  allocated  is  multiplied  by  the  size  of 
an  individual  market  participant's  quote 
divided  by  the  aggregate  size  of  all 
market  participants'  quotes.  For 
example,  assume  there  are  200  contracts 
to  be  allocated.  Market  Maker  #1  is 
bidding  for  100,  Market  Maker  #2  is 
bidding  for  200  and  Market  Maker  #3  is 
bidding  for  500.  Under  the  "size  pro 
rata"  allocation  formula,  Market  Maker 
#1  will  be  allocated  25  contracts 
(200x100  800);  +  Market  Maker  #2  will 
be  allocated  50  contracts  (200x200  800): 
+  and  Market  Maker  #3  will  be  allocated 
125  contracts  (200x500  +  800). 

e.  Procedures  of  Lead  Market  Makers 
PCX  Rule  6.82(d)(2)  also  ciurently 
provides,  in  part,  that  LMMs  at  their 
own  discretion  may  direct  their 
guaranteed  participation  to  competing 
public  orders  in  the  crowd.  The 
Exchange  is  modifying  this  provision  to 
provide  that  LMMs  may  direct  "some  or 
all"  of  their  guaranteed  participation  to 
competing  public  orders  (i.e.,  competing 
orders  for  the  accounts  of  non-broker- 
dealers)  in  the  crowd. 

PCX  Rule  6.82(d)(2)  currently 
provides,  in  part,  that  LMMs  "shall  be 
allocated  50%  participation  in 
transactions  occurring  at  their 
disseminated  bids  and/or  offers  in  their 
allocated  issue(s). "  The  Exchange  is 
proposing  to  amend  this  rule  so  that  it 
provides  that  LMMs  "shall  be  allocated 
50%  participation  (or  such  lesser 
percentage  as  the  Options  Allocation 
Committee  may  establish  in  allocating 
an  issue  to  an  LMM)  in  transactions 


occurring  at  their  disseminated  bids 
and/or  offers  in  their  allocated  issues." 

Finally,  PCX  Rule  6.82(e)(2)(a) 
cvurently  provides,  in  part,  that  LMMs 
"shall  have  a  right  to  participate  pro  rata 
with  the  trading  crowd  in  trades  that 
take  place  at  the  LMM's  principal  bid  or 
offer."  The  Exchange  is  proposing  to 
modify  this  provision  to  state  that 
LMMs  "have  a  right  to  participate  with 
the  trading  crowd  in  trades  that  take 
place  at  the  LMM's  principal  bid  or 
offer,  pursuant  to  the  priority  rules  set 
forth  in  PCX  Rule  6.75." 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b) «  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),'  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
X)f  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  EfEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission,  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
{ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 


»15U.S.C.  78f[b). 
'15U.S.C78f(b)(5). 
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should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  file  number 
SR-PCX-2002-13  and  should  be 
submitted  by  April  23,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  02-7871  Filed  4-1-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rblease  No.  34-45651 ;  File  No.  SR-Ptilx- 
2002-16] 

Self-Regulatoiy  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  ttie  Ptiiladelphia 
Stock  Exctiange,  Inc.  To  Amend  Phlx 
Rule  237,  The  eVWAP  Morning 
Session" 

March  26,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  2  thereunder, 
notice  is  hereby  given  that  on  March  7, 
2002,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  March  21,  2002,  the  Phlx  amended 
the  proposal.  3  The  Phlx  filed  the 


•  1 7  CFR  200. 30-3(a)(  12). 

•  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 

•  See  March  20,  2002  letter  from  Murray  L.  Ross, 
Vice  President  and  Secretary,  Phlx  to  Joseph  P. 
Morra,  Special  Counsel,  Division  of  Market 
R^ulation,  SEC  and  attachments  ("Amendment  No. 
1  ").  In  Amendment  No.  1,  the  Phlx  made  minor, 
technical  changes  to  the  proposed  rule  language. 
The  Commission  considers  ^e  60-day  abrogation 


proposal  pursuant  to  section  19(b)(3)(A) 
of  the  Act"  and  Rule  19b-4(f)(5) » 
thereunder  as  effecting  a  change  in  an 
existing  order  entry  or  trading  system  of 
the  Phbc,  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Phlx  Rule  237,  "The  eVWAP  Morning 
Session,"  to  expand  the  securities 
eligible  for  eVWAP  trading  to  include 
additional  component  issues  of  the 
Standard  and  Poor's  ("S&P")  500  index, 
as  well  as  the  NASDAQ  100  Index.  The 
text  of  the  proposed  rule  change  is 
below.  Additions  are  in  italics;  deletions 
are  in  brackets. 

(b)  Eligible  Securities.  The  following 
secvirities  will  be  eligible  for  execution 
in  the  System: 

(i)  [Exchange  listed]  Any  component 
issues  of  the  Standard  &  Poor's  500 
index  and/ or  NASDAQ  100  Index  and 
any  [Exchange  listed]  issue  that  has 
been  designated  by  the  compiler  of  such 
index  for  inclusion  in  such  index. 

(ii)  No  change. 

(iii)  No  change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of ,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  proposes  to  expand  the 
number  of  highly  capitalized  and 
actively  traded  securities  eligible  to 
participate  in  eVWAP  trading  pursuant 
to  Phlx  Rule  237.  The  eVWAP  is  a  pre- 
bpening  order  matching  session  for  the 


electronic  execution  of  large-sized  stock 
orders  at  a  standardized  volume 
weighted  average  price  ("eVWAP 
Price"). 

The  proposed  expansion  of  eligible 
securities  would  expand  the  eligible 
issues  to  include  those  traded  on  the 
NASDAQ  National  Market  that  are 
reported  to  the  NASDAQ  Trade 
Dissemination  Service  ("NTDS")  and 
are  component  issues  of  the  S&P  500 
index,  and  the  NASDAQ  100  Index. 
This  expansion  would  increase  the 
number  of  securities  available  for 
eVWAP  participation  by  100  over  the 
counter  NASDAQ  National  Market 
Securities  that  are  not  presently  eVWAP 
eligible.  There  are  78  securities  that  are 
component  issues  of  the  S&P  500  index, 
43  that  are  only  NASDAQ  100  Index 
component  issues.  A  number  of  eVWAP 
participants  have  requested  that  the 
Phlx  make  these  issues  eligible  for 
inclusion  in  the  system  pursuant  to  Phlx 
Rule  237  issue  eligibility  procedures. 

The  Exchange  notes  that  the 
additional  eligible  securities  may  not  be 
securities  that  the  Exchange  otherwise 
trades  on  its  equity  floor.  It  should  be 
noted  that  Phlx  has  recently  reinstated 
its  over  the  coimter  unlisted  trading 
privileges  ("OTC/UTP")  pilot  program 
for  NASDAQ  National  Market 
Securities.^  These  securities  may 
instead  only  be  traded  through  the 
eVWAP  System;  thus,  they  would  be 
traded  on  an  unlisted  trading  privileges 
("UTP")  basis,  but  without  trading 
during  regular  trading  hours  pursuant  to 
regular  trading  rules  and  thus  without 
the  concomitant  quoting  obligations. 
Nevertheless,  these  eVWAP  trades  will 
be  reported  pursuant  to  the  applicable 
reporting  channel,  in  the  case  of 
NASDAQ  National  Market  Securities 
the  NTDS  through  the  Exchange's 
communication  linkage  system  supplied 
by  TradinGear. 

The  Exchange  notes  that  the 
additional  securities  that  it  has 
requested  to  be  eligible  for  eVWAP 
matching  are  all  high  capitalization 
issues,  enjoying  active  trading  volume. 
The  S&P  500  index  is  a  key  benchmark 
of  large  capitalizatidh  securities 
followed  actively  by  institutional  money 
managers  and  investment  fiduciaries 
who  seek  to  trade  component  issues 
relative  to  their  index  weightings. 
Certain  of  these  market  participants, 
among  others,  have  indicated  that  they 
see  considerable  utility  in  extending  the 
benefits  now  afforded  to  a  limited  group 
of  listed  issues  to  a  more  expansive 
eVWAP  eligibility  list,  including  all 


period  to  have  begim  on  March  21,  2002,  the  date 
the  Phlx  filed  Amendment  No.  1. 

« 15  U.S.C.  78s(b)(3)(A). 

» 17  CFR  240.19b-4(f)(5). 


«  See  Securities  Exchange  Act  Release  No.  45182 
(December  20,  2001),  66  FR  6'7609  (December  31. 
2001)(SR-Phlx-20OO-20).   . 
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component  issues  of  the  S&P  500  index 
and  the  NASDAQ  100  Index. 
Additionally,  the  eligibility  of  these 
additional  issues  is  critical  to 
developing  eVWAP  order  flow 
connected  with  certain  index-linked 
stock  basket  transactions. 

The  Exchange  notes  that  several  major 
broker-dealers  sponsor  alternative 
trading  systems,  which  currently 
provide  crossing  networks  that  offer  the 
opportunity  to  trade  any  listed  or 
Nasdaq  reported  securities.  For 
example,  ITG  (POSIT)  and  tastinet 
operate  crossing  systems  that  offer  trade 
matching  in  thousands  of  reported 
securities  without  regard  to 
capitalization  or  dollar  volume.  As  a 
competitive  matter,  the  Phlx  believes 
that  eVWAP  needs  to  offer,  at  a 
minimiiTTi.  the  component  NASDAQ 
National  Market  Securities  of  the  S&P 
500  index,  as  well  as  those  of  the 
NASDAQ  100  hidex.  The  NASDAQ 
National  Market  Securities  are  actively 
traded  and  among  the  largest 
capitalization  securities  available  in  that 
market. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  ^  in  general,  and  in 
particular,  with  Section  6(b)(5).*  in  that 
it  is  designed  to  promote  just  and 
eqwtable  principles  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  protect  investors  and  the 
public  interest  by  expanding  the 
number  of  highly  capitalized,  actively 
traded  securities  eligible  for  eVWAP 
trading. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received.^ 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  ^  and 
subparagraph  (f)(5)  of  Rule  19b-4 
thereunder,'"  because  it  effects  a  change 
in  an  existing  order  entry  or  trading 


system  of  the  Phlx.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exhange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-16  and  should  be 
submitted  by  April  23,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margarat  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-7869  Filed  4-1-02;  8:45  am] 

BILUNO  CODE  M1(M>1-P 


'  15  U.S.C.  78f(b). 

•  15  U.S.C.  78f(b)(5). 

•15  U.S.C.  78s(b)(3){A)(ii). 

>»17CFR240.19b-4(f)(5). 


SOaAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposod  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Pub.  L.  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 


»« 17  CFR  200.3O-3(a)(12). 


to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
submitted  to  the  OMB  Desk  Officer  and 
the  SSA  Reports  Clearance  Officer  at  the 
following  addresses: 
(OMB),  Office  of  Management  and 

Budget,  Attn:  Desk  Officer  for  SSA, 

NewExecutive  Office  Building,  Room 

10230,  72517th  St.,  NW.,  Washington, 

DC  20503. 
(SSA),  Social  Security  Administration, 

DCFAM,  Attn:  SSA  Reports  Clearance 

Officer,  l-A-21  Operations  Bldg.. 

6401  Security  Blvd.,  Baltimore,  MD 

21235. 

I.  The  information  collection  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  your  comments  should  be 
submitted  to  SSA  within  60  days  from 
the  date  of  this  publication.  You  can 
obtain  a  copy  of  the  collection 
instrument  by  calling  the  SSA  Reports 
Clearance  Officer  at  410-965-0454.  or 
by  writing  to  her  at  the  address  listed 
above. 

I.  Disability  Hearing  Officer's 
Decision— Title  XVI  Disabled  Child 
Continuing  Disability  Review — 0960- 
NEW.  The  information  collected  on 
form  SSA-1209  will  be  used  by  State 
Disability  Hearing  Officers  (DHO)  to 
formalize  disability  decisions.  The  form 
will  aid  the  DHO  in  addressing  the 
crucial  elements  of  the  case  in  a 
sequential  and  logical  fashion.  The  form 
is  used  as  the  official  determination  of 
the  DHO's  decision  and  the 
personalized  portion  of  the  notice  to  the 
claimant. 

Number  of  Respondents:  35,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  1  1/4 

hours. 
Estimated  Annual  Burden:  43,750 

hours. 

II.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-0454,  or  by  writing  to  her  at 
the  address  listed  above. 

1.  Statement  Regarding  the  Inferred 
Death  of  an  Individual  By  Reason  of 
Continued  and  Unexplained  Absence- 
0960-0002.  The  information  collected 
on  Form  SSA-723-F4  is  needed  to 
determine  if  SSA  may  presume  that  a 
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missing  wage  earner  is  dead  and,  if  so, 
to  establish  a  date  of  presumed  death. 
The  respondents  are  people  who  have 
knowledge  of  the  disappearance  of  the 
wage  earner. 

Number  of  Respondents:  3,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  1,500 
holurs. 

Z.  Credit  Card  Payment 
Acknowledgement  Form— 0960-NEW. 
SSA  will  use  the  information  collected 
on  Form  SSA-1414  to  process  payments 
from  former  employees  and  vendors 
who  have  outstanding  debts  owed  to  the 
agency.  This  form  has  been  developed 
as  a  convenient  method  for  respondents 
to  satisfy  such  debts.  The  respondents 
are  former  employees  and  vendors  who 
have  debts  owed  to  the  agency. 

Number  of  Respondents:  150. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  13  hours. 

Please  note:  The  SSA  form  number 
and  the  total  number  of  respondents  has 
been  amended  since  the  first  FRN 
publication.  This  collection  was 
previously  published  on  December  31, 
2001,  as  the  SSA-324.  The  form  number 
has  been  changed  as  a  result  of  an 
internal  SSA  forms  management  review. 
The  total  number  of  respondents  was 
adjusted  after  further  evaluation  of 
management  information. 

3.  State  Agency  Ticket  Assignment 
Form,  SSA-1365,  State  Vocational 
Rehabilitation  Ticket  to  Work 
Information  Sheet,  SSA-1366  and 
Individual  Work  Plans  (IWP) 
Information  Sheet,  SSA-1 367-0960- 
0641. 

Background 

Public  Law  (Pub.  L.)  106-170,  the 
Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999,  created  a  new 
Ticket  to  Work  (TTW)  program  for 
providing  work  access  services  to  Social 
Security  disability  beneficiaries.  The 
new  program  requires  SSA  to  monitor 
the  services  provided  under  the  law. 
SSA  has  developed  three  data  collection 
forms  that  request  service  provider  and 
beneficiary  information,  which  is 
essential  to  SSA's  administration  of  this 
new  program.  Employment  networks 
(ENs)  providing  TTW  services  under 
contracts  with  SSA  are  required  to 
submit  to  SSA  the  information  listed  in 
form  SSA-1367.  State  vocational 
rehabilitation  agencies  (VRAs)  that 
provide  services  to  our  beneficiaries 
imdet  either  the  traditional  VR 


reimbursement  mechanism  or  the  new 
TTW  program  are  required  to  submit  to 
SSA  the  information  listed  in  forms 
SSA-1365  and  SSA-1366.  SSA  does  not 
require  that  ENs  or  VRAs  use  forms 
SSA-1366  and  SSA-1367  per  se,  but 
does  require  that  any  alternative  forms 
submitted  in  place  of  these  SSA  forms 
include  the  SSA  listed  information  at  a 
minimum.  VRAs  are  required  to  submit 
Form  SSA-1365  in  all  cases  as  a  means 
of  assigning  Tickets  to  VRAs. 

a.  State  Agency  Ticket  Assignment 
Form — SSA-1365.  The  information 
collected  on  this  form  will  be  used  by 
SSA's  contracted  Program  Manager  (PM) 
to  perform  the  task  of  assigning 
beneficiaries'  tickets  and  monitoring  the 
use  of  tickets  under  the  Ticket  to  Work 
and  Self-Sufficiency  Program.  The  State 
VRA  answers  the  questions  and  the 
beneficiary  reviews  the  data  and  if  in 
agreement  will  sign  the  form 
acknowledging  the  Ticket  assignment. 
The  respondents  are  State  VR  agencies. 

Number  of  Respondents:  21. 

Frequency  of  Response:  4,048 
annually  per  respondent. 

Average  Burden  Per  Response:  3 
minutes. 

Estimated  Annual  Burden:  4,250 
hours. 

b.  State  Vocational  Rehabilitation 
Ticket  to  Work  Information  Sheet-SSA- 
1366.  The  information  collected  on 
Form  SSA-1366  will  be  used  by  SSA's 
contracted  PM  when  a  State  VRA  elects 
to  participate  in  the  Prograip  as  an  EN. 
In  this  case,  form  SSA-1366,  when 
combined  with  the  SSA-1365,  is 
intended  to  meet  the  minimum 
information  requirements  for  IWPs  and 
to  monitor  the  appropriateness  of  the 
IWPs  as  required  under  the  Pub.  L.  106- 
107.  The  respondents  are  VRAs  acting 
as  ENs  under  the  Ticket  to  Work 
Program. 

Number  of  Respondents:  21. 

Frequency  of  Response:  132  annually 
per  respondent. 

Average  Burden  Per  Response:  2 
minutes. 

Estimated  Armual  Burden:  92  hours. 

P7ease  Note:  The  Ticket  to  Work 
Program  is  being  implemented  in  stages. 
The  above  represents  the  initial  phase  of 
the  program  with  13  participating  states 
that  include  21  State  VR  agencies.  As 
the  program  continues  to  be  phased  in, 
each  initial  program  year  will  result  in 
a  larger  number  of  new  tickets  for  the 
participating  State  VRs  because  existing 
clients  will  also  be  brought  into  the 
program. 

c.  Individual  Work  Plans  (IWP) 
Information  Sheet-SSA-1367.  The 
information  collected  on  Form  SSA- 


1367  will  be  used  to  monitor  the 
appropriateness  of  IWPs  that  have  been 
assigned  to  ENs  imder  the  TTW 
program.  The  respondents  are  ENs 
under  the  TTW  program. 

Number  of  Respondents:  31,450. 

Frequency  of  Response:  1  annually 
per  respondent. 

Average  Burden  Per  Response:  3 
minutes. 

Estimated  Annual  Burden:  1,573 
hours. 

Dated:  March  26.  2002. 
Elizabeth  A.  Davidson, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FR  Doc.  02-7936  Filed  4-1-02;  8:45  am] 

BILUNG  CODE  4191-Oa-P 


DEPARTMENT  OF  STATE 

[Pul>lic  Notice  3919] 

Renewal  of  Cultural  Property  Advisory 
Committee  Charter 

agency:  Department  of  State.- 
ACTION:  Renewal  of  Cultural  Property 
Advisory  Committee  Charter. 

The  Charter  of  the  Cultural  Property 
Advisory  Committee  is  being  renewed 
for  a  two-year  period.  The  membership 
of  this  advisory  committee  consists  of 
private  sector  experts  in  archaeology/ 
anthropology/ethnology;  experts  in  the 
international  sale  of  cultural  property; 
and,  representatives  of  museums  and  of 
the  general  public.  The  committee  was 
established  by  19  U.S.C.  2601  et  seq., 
the  Convention  on  Cultural  Property 
Implementation  Act.  It  reviews  requests 
from  other  countries  seeking  U.S. 
import  restrictions  on  archaeological  or 
ethnological  material  the  pillage  of 
which  places  a  coimtry's  cultural 
heritage  in  jeopardy,  "rhe  committee 
makes  findings  and  recommendations  to 
the  Secretary  of  State,  who,  on  behalf  of 
the  President,  determines  whether  to 
impose  the  import  restrictions. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Cultural  Property  Office,  U.S. 
Department  of  State,  Bureau  of 
Educational  and  Cultural  Affairs,  Rm. 
334,  State  Annex  44.  301  4th  St.,  SW, 
Washington,  DC  20547.  Phone  (202) 
619-6612;  Fax:  (202)  260-4893. 

Dated:  March  25.  2002.. 
Maria  P.  Kouroupas, 
Executive  Director,  Cultural  Property 
Advisory  Committee,  Department  of  State. 
[FR  Doc.  02-7924  Filed  4-1-02;  8:45  am] 
BttJJNG  CODE  4710-1 1-P 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Weeic  Ending  Marcii 
22,2002 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number  OST-2002-11867. 

Date  Filed:  March  18.  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  ME-AFR  0078  dated  26 
February  2002,  TC2  Middle  East- Africa 
Expedited  Resolution  002qq  rl.  PTC2 
ME-AFR  0079  dated  8  March  2002.  TC2 
Middle  East- Africa  Resolutions  r2-rl7. 
Minutes— PTC2  ME-AFR  0080  dated  12 
March  2002.  Tables— PTC2  ME-AFR 
Fares  0050  dated  8  March  2002. 
hitended  effective  date:  30  April  2002. 
1  May  2002. 

Docket  Number:  OST-2002-11869. 

Date  Filed:  March  18.  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR-ME  0131  dated  12 
March  2002,  Mail  Vote  209— Resolution 
OlOi.  TC2  Europe-Middle  East  Special 
Passenger.  Amending  Resolutions  rl-r3. 
FrC2  EUR-ME  0132  dated  15  March 
2002.  Technical  Correction  to  PTC2 
EUR-ME  0131.  Intended  effective  date: 
15  March  2002. 

Cynthia  L.  Hatten. 

Federal  Register  Liaison. 

[FR  Doc.  02-7911  Filed  4-1-02;  8:45  am) 

■lUJNO  CODE  491l>-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Itotice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  WeeIc  Ending  March  22, 
2002 

The  following  Applications  for 
Certificates  of  PubUc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers. 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 


procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 
Docket  Number:  OST-2002-11894. 
Date  Filed:  March  20,  2002. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  10.  2002. 

Description:  Application  of 
Continental  Airlines,  Inc..  requesting 
amendment  of  its  Route  561  certificate 
authority  to  incorporate  New  York/ 
Newark-Acapulco/Puerto  Vallarta/San 
Jose  del  Cabo  and  Houston-Mazatlan 
exemption  authority  currently  held  by 
Continental. 
Docket  Number:  OST-2002-11905. 
Date  Filed:  March  21.  2002. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  April  11.  2002. 

Description:  Application  of 
JetConnection  Businessflight  AG, 
pursuant  to  49  U.S.C.  Section  41302. 
Subpart  B  and  14  CFR  part  211. 
requesting  a  foreign  air  carrier  permit  to 
engage  in  charter  foreign  air 
transportation  of  persons,  property,  and 
cargo  between:  (1)  Any  point  or  points 
in  Germany  and  any  point  or  points  in 
the  United  States;  (2)  between  any  point 
or  points  in  the  United  States  and  any 
point  or  points  in  a  third  country  or 
countries,  provided  that,  except  with 
respect  to  cargo  charters,  such  service 
constitutes  part  of  a  continuous 
operation,  with  or  without  a  change  of 
aircraft,  that  includes  service  to 
Germany  for  the  purpose  of  carrying 
local  traffic  between  Germany  and  the 
United  States;  and.  (3)  on  other  charter 
flights  between  points  in  the  United 
States  and  points  in  third  countries  in 
accordance  with  the  provisions  of  14 
CFR  part  212. 

Docket  Number:  OST-1997-2764. 
Date  Filed:  March  22,  2002. 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  12.  2002. 

Description:  Application  of  Federal 
Express  Corporation  (Federal  Express), 
pursuant  to  49  U.S.C.  Section  41102  and 
Subpart  B,  requesting  renewal  and 
amendment  of  its  certificate  of  public 
convenience  and  necessity  for  Route 
748,  to  engage  in  scheduled  foreign  afr 
transportation  of  property  and  mail 
between  points  in  the  United  States,  on 
the  one  hand,  and  points  in  Colombia, 
on  the  other  hand,  via  intermediate 
points,  and  beyond  Colombia  to  points 
in  the  western  hemisphere.  Federal 
Express  further  requests  authority  to 
operate  its  services  between  the  United 
States  and  Colombia  in  conjimction 
with  other  scheduled  all-cargo  services 


operated  by  Federal  Express  between 
the  United  States  and  points  in  Central 
and  South  America,  Mexico,  Canada, 
Europe,  the  Middle  East  and  Africa, 
subject  to  existing  bilateral  provisions. 

Cyntliia  L.  Hatten, 

Federal  Register  Liaison. 

[FR  Doc.  02-7910  Filed  4-1-02;  8:45  am) 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2002-11903] 

National  Boating  Safety  Advisory 
Council 

AGENCY:  Coast  Guard,  DOT. 
action:  Notice  of  meetings. 


summary:  The  National  Boating  Safety 
Advisory  Council  (NBSAC)  and  its 
subcommittees  on  regulatory  review  I  of 
recreational  boating  safety  regulations, 
boats  and  associated  equipment, 
aftermarket  marine  equipment,  and 
prevention  through  people  will  meet  to 
discuss  various  issues  relating  to 
recreational  boating  safety.  All  meetings 
will  be  open  to  the  public. 
DATES:  NBSAC  will  meet  on  Monday, 
April  22,  2002.  from  8:30  a.m.  to  5  p.m. 
and  Tuesday.  April  23  bom  8:30  a.m.  to 
noon.  The  Recreational  Boating  Safety 
Regulatory  Review  I  Subcommittee  will 
meet  on  Saturday.  April  20,  2002,  fitjm 
1:30p.m.  to 4:30  p.m.  The  Boats  and 
Associated  Equipment  Subcommittee 
will  meet  on  Sunday,  April  21.  2002. 
from  9  a.m.  to  12  noon.  The  Aftermarket 
Marine  Equipment  Subcommittee  will 
meet  on  Sunday.  April  21,  2002.  bom  1 
p.m.  to  3  p.m.  Tlie  Prevention  Through 
People  Subcommittee  will  meet  on 
Sunday.  April  21.  2002.  from  3:30  p.m. 
to  5:30  p.m.  These  meetings  may  close 
early  if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  April  10.  2002. 
Requests  to  have  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  or  subcommittees  should 
reach  the  Coast  Guard  on  or  before  April 
10.  2002. 

ADDRESSES:  NBSAC  wrill  meet  at  the 
Sheraton  Inner  Harbor  Hotel.  300  South 
Charles  Street.  Baltimore,  Maryland. 
21201.  The  subcommittee  meetings  will 
be  held  at  the  same  address.  Send 
written  material  and  requests  to  make 
oral  presentations  to  Mr.  Bruce  Schmidt, 
Commandant  (G-OPB-1).  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001.  You 
may  obtain  a  copy  of  this  notice  by 
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calling  the  U.  S.  Coast  Guard  Infoline  at 
1-800-368-5647.  This  notice  is 
available  on  the  Internet  at  http:// 
dms.dot.gov  or  at  the  Web  Site  for  the 
Office  of  Boating  Safety  at  URL  address 
www.  uscgboating.  org. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Schmidt,  Executive  Director  of 
NBSAC,  telephone  202-267-0955.  fax 
202-267-4285. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Conunittee  Act.  5 
U.S.C.  App.  2. 

Tentative  Agendas  of  Meetings 

National  Boating  Safety  Advisory 
Council  (NBSAC) 

The  agenda  includes  the  following: 

(1)  Executive  Director's  report. 

(2)  Chairman's  session. 

(3)  Recreational  Boating  Safety 
Regulatory  Review  I  Subcommittee 
report 

(4)  Boats  and  Associated  Equipment 
Subcommittee  report 

(5)  Aftermarket  Marine  Equipment 
Subcommittee  report 

(6)  Prevention  Through  People 
Subconmiittee  report 

(7)  Recreational  Boating  Safety 
Program  report. 

(8)  Coast  Guard  Auxiliary  report. 

(9)  Canadian  Coast  Guard  report. 

(10)  National  Association  of  State 
Boating  Law  Administrators  Report. 

(11)  Update  on  recreational  boat 
carbon  monoxide  issues. 

(12)  Update  on  personal  flotation 
device  issues. 

(13)  Discussion  on  Transportation 
Equity  Act  for  the  21st  Century 
reauthorization  of  Wallop-Breaux 
funding. 

(14)  Report  on  the  results  of  survey  of 
States  regarding  flare  disposal. 

(15)  Discussion  on  canoe  and  kayak 
safety  issues. 

(16)  Presentation  on  recreational 
boating  statistics. 

(17)  Report  on  Recreational  Boating 
Engagement  Workshop. 

Recreational  Boating  Safety  Regulatory 
Review  I  Subcommittee 

The  agenda  includes  the  following:  (1) 
Review  recreational  boating  safety 
regulations  concerning  administrative 
requirements  for  manufacturers  and 
importers  of  recreational  vessels  (33 
CFR  part  179  and  part  181.  subparts  B 
and  C)  and  fire  and  explosion 
prevention  requirements  for 
manufacturers  and  importers  of 
recreational  vessels  (33  CFR  part  183. 
subparts  I.  J.  and  K). 

(2)  Present  recommendations  to  the 
Council  as  to  whether  the  current 


recreational  boating  safety  regidations 
need  to  be  changed  or  removed  based  on 
a  review  of  need,  technical  accuracy, 
cost/benefit,  problems  and  alternatives. 

Boats  and  Associated  Equipment 
Subcommittee 

The  agenda  includes  the  following:  (1) 
Discuss  current  regulatory  projects, 
grants,  contracts  and  new  issues 
impacting  boats  and  associated 
equipment. 

Aftermarket  Marine  Equipment 
Subcommittee 

The  agenda  includes  the  following:  (1) 
Discuss  current  regulatory  projects* 
grants,  contracts  and  new  issues 
impacting  aftermarket  marine 
equipment. 

Prevention  Through  People 
Subcommittee 

The  agenda  includes  the  following:  (1) 
Discuss  current  regulatory  projects, 
grants,  contracts  and  new  issues 
impacting  prevention  through  people. 

Procedural 

All  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished.  At  the 
Chafrs'  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Executive 
Director  no  later  than  April  10,  2002. 
Written  material  for  distribution  at  a 
meeting  should  reach  the  Coast  Guard 
no  later  than  April  10,  2002.  If  you 
would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 
conunittee  or  subcommittee  in  advance 
of  a  meeting,  please  submit  25  copies  to 
the  Executive  Director  no  later  than 
April  10,  2002. 

Information  on  Services  for  Individuals 
with  Disabilities 

For  information  on  facilities  or 
services  for  individuals  With  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  March  25,  2002. 
Kenneth  T.  Venuto, 

Rear  Admiral,  U.S.  Coast  Guard,  Director  of 
Operations  Policy. 

[PR  Doc.  02-7829  Filed  4-1-02;  8:45  am] 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-25] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Emrick  (202)  267-5174.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  March  27, 
2002. 
Gary  A.  Michel, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Dispositions  of  Petitions 

Docket  No. :  FAA-2002-1 1716.      . 
.    Petitioner:  Falcon  Aviation 
Consultants,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.109(a)  and  (b)  (3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Falcon  Aviation 
Consultants,  Inc.  flight  instructors  to 
conduct  certain  flight  instruction  to 
meet  recent  experience  requirements  in 
a  Beechcraft  Bonanza  airplane  equipped 
with  a  functioning  throwover  control 
wheel  in  place  of  functioning  dual 
controls,  subject  to  certain  conditions 
and  limitations. 

Grant,  03/14/2002,  Exemption  No. 
6803B  (Previously  Docket  No.  292841 

Docket  No.:  FAA-2000-8009. 

Petitioner:  Alaska  Airlines.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.433(c)(l)(iii),  121.440(a), 
121.441(a)(1)  and  (b)(1),  and  appendix  F 
to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Alaska  Airlines 
to  combine  recun«nt  flight  and  ground 
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training  and  profidency  cliecks  for 
Alaska  Airline's  flight  crewmembers  in 
a  single,  annual  training  and  proficiency 
evaluation  program. 

Grant,  03/19/2002.  Exemption  No. 
6043D 

Docket  No.:  FAA-2002-10876. 

Petitioner:  Experimental  Aircraft 
Association.  ^^ 

Section  of  14  CFR  Affected:  14  CFR 
91.319(a)(2),  119.5(g),  and  119.21(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Experimental 
Aircraft  Association  to  operate  its  Spirit 
of  St.  Louis  airplane  for  the  purpose  of 
carrying  passengers  for  compensation  or 
hire  on  local  flights  for  educational  and 
historical  purposes. 

Grant,  03/15/2002,  Exemption  No. 
6541E 

Docket  No.:  FAA-2 000-8468. 

Petitioner:  Yankee  Air  Force.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.315. 119.5(g),  and  119.21(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Yankee  Air  Force 
to  operate  its  B-25.  in  addition  to  its 
already  approved  Boeing  B-17.  for  the 
purpose  of  carrying  passengers  for 
compensation  or  hire  on  local  flights  for 
educational  and  historical  purposes. 

Grant,  03/14/2002,  Exemption  No. 
6631D 

Docket  No.:  FAA-2001-11090. 

Petitioner:  Army  Aviation  Heritage 
Foundation. 

Section  of  14  CFR  Affected:  14  CFR 
91.319, 119.5(g),  and  119.25(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Army  Aviation 
Heritage  Foimdation  to  operate  its 
former  military  UH-lH  helicopter  that 
holds  an  experimental  airworthiness 
certificate  for  the  purpose  of  carrying 
passengers  for  compensation  or  hire  on 
local  educational  flights. 

Grant.  03/14/2002.  Exemption  No. 

7736A 

[FR  Doc.  02-7859  Filed  4-1-02;  8:45  am) 

■HJJNO  COOe  4910-13-M 


DEPARTMENT  OF  TRANSPOirrATlON 

Federal  Aviation  Administration 

[Summary  Notic*  No.  PE-2002-26] 

Petitione  for  Exemfrtion:  Dispositione 
of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Netice  of  dispositions  of  prior 
petitions.  


SUMMARY:  Piusuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  the  dispositions  of 
certain  petitions  previously  received. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  svimmary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Wilkins,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
Tel.  (202)  267-8029. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  [)C.  on  March  28, 
2002. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositioiu  of  Petitions 

Docket  No.:  FAA-2002-11549. 
Petitioner:  Mitsubishi  Heavy 
Industries,  Ltd. 

Section  of  14  CFR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mitsubishi  to  use 
the  calibration  standards  of  the  National 
Metrology  Institute  of  Japan  in  lieu  of 
the  calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  to  test  its  inspection  and 
test  equipment. 

Grant,  03/26/2002.  Exemption  No. 
7153 A. 
Docket  No.:  FAA-2002-11773. 
Petitioner:  Air  Jamaica  Limited. 
Section  of  14  CFR  Affected:  14  CFR 
145.57(b). 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  Air  Jamaica  to 
substitute  the  calibration  standards  of 
the  Jamaica  Bureau  of  Standards  for  the 
calibration  standards  of  the  U.S. 
National  institute  of  Standards  and 
Technology  to  test  its  inspection  and 
test  equipment. 

Grant.  03/26/2002.  Exemption  No. 
7152A. 
Docket  No.:  FAA-2002-11844. 
Petitioner:  The  Boeing  Company. 
Section  of  14  CFR  Affected:  14  CFR 
25.561(b)(3)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  modification, 
certification,  and  re-delivery  of  Boeing 
Model  747  series  airplanes  using  a 
reduced  center  of  gravity  of  the 
occupant  for  passenger  seats  that  is  used 


in  the  determination  of  interface  loads 
for  the  §  25.516(b)(3)(ii)  loading 
condition. 
Partial  Grant.  03/18/2002,  Exemption 

No.  7742. 

(FR  Doc.  02-7966  Filed  4-1-02;  8:45  am) 

BILLING  CODE  4410-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  200:  Modular 
Avionics 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  200  meeting. 


summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  200:  Modular 
Avionics. 

DATES:  The  meeting  will  be  held  on  May 
7-9.  2002  from  9:00  am  to  5:00  pm. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc..  1828  L  Street.  NW..  Suite 
805,  Washington.  DC  20036-5133. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805.  Washington.  DC  20036-5133; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  5  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
200  meeting.  Modular  avionics  are 
shared,  interoperable  hardware  and 
software  resources  that  provide  services 
to  host  applications  performing  aircraft- 
related  functions.  This  committee  has 
been  established  to  develop 
recommended  guidance  for  regulatory 
approval  of  the  platform  and  supporting 
components.  SC-200  will  propose 
means  to  approve  the  modular  avionics 
platform  independent  of  the  operational 
application  and  propose  a  method  for 
transferring  certification  credit  between 
stakeholders.  The  committee's 
document  will  include  guidance  for 
partitioning  and  resource  management, 
fault  management,  safety  and  security, 
flight  operations  and  maintenance, 
envirorunental  qualification, 
configuration  management,  and 
assurance. 
The  agenda  wiU  include: 

•  May  7-9: 

•  Opening  Session  (Welcome, 
Introductory  and  Administrative 
Remarks,  Review  Federal  Advisory 
Committee  Act  and  RTCA  procedures. 
Review  Agenda,  Review  Terms  of 
Reference) 
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•  Organize  Working  Groups  as 
needed/establish  milestones 

•  Working  Group  meetings  as 
determined 

f  Working  Group  Reports 

•  Closing  Session  (Make 
Assignments,  Date  and  Place  of  Next 
Meeting.  Closing  Remarks.  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  E)C.  on  March  27, 
2002. 

Jaae  P.  Caldwell, 

Program  Director,  System  Engineering 
Resource  Management. 
[FR  Doc.  02-7967  Filed  4-1-02;  8:45  am] 

BILLING  COOE  4ai&-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  Impose  and  Use  tlie  Revenue  From 
a  Passenger  Facility  Cliarge  (PFC)  at 
Monterey  Peninsula  Airport,  Monterey, 
CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  To  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Monterey 
Peninsula  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
orbeforeMay  2,  2002. 
ADDRESSES:  Conunents  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Burlingame.  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Ms.  Susan  Press,  Manager, 
Support  Services,  Monterey  Peninsula 


Airport  District,  at  the  following 
address:  200  Fred  Kane  Drive,  Suite  200, 
Monterey,  CA  93940.  Air  carriers  and 
foreign  air  carriers  may  submit  copies  of 
written  comments  previously  provided 
to  the  Monterey  Peninsula  Airport 
District  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office,  831  Mitten  Road,  Room  210, 
Burlingame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  fit)m  a  PFC  at 
Monterey  Peninsula  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101^508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
On  March  1.  2002.  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Monterey  Peninsula  Airport  District 
was  substantially  complete  v\ritliin  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  June  1,  2002. 

The  following  is  a  brief  overview  of 
the  use  application  No.  02-08-C-OO- 
MRY: 

Level  of  proposed  PFC:  $4.50. 

Charge  effective  date:  August  1,  2002. 

Proposed  charge  expiration  date: 
February  1,  2003. 

Total  estimated  PFC  revenue: 
$364,245. 

Brief  description  of  the  proposed 
projects:  Environmental  Impact  Report 
and  Airport  Biological  Assessment  for 
Airport  Roadway  Circulation  Projects 
including  Terminal  Road,  North  Access 
Road  (Phases  2  and  3)  and  Rimway  28L 
Service  Road,  Sky  Park  Storm  Drain 
Detention  Facility;  Generator  Power  to 
Del  Monte  East  Facility,  Phase  1; 
Residential  Soimdproofing,  Phase  8;  and 
Airport  Property  Map. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Unscheduled 
Part  135  Air  Taxi  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  uaider  FOR  FURTHER  -- 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division.  15000  Aviation  Blvd.. 
Lawndale,  CA  90261.  In  addition,  any 


person  may,  upon  request,  inspect  the 
application,  notice  and  other  dociiments 
germane  to  the  application  in  person  at 
the  Monterey  Peninsula  Airport  District. 

Issued  in  Hawthorne,  California,  on  March 
5.  2002. 

Herman  C.  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region. 
[FR  Doc.  02-7964  Filed  4-1-02;  8:45  am] 

BILUNG  CODE  4910-13-M  < 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Sacramento  international  Airport, 
Sacramento,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Sacramento  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  May  2.  2002. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division. 
15000  Aviation  Blvd.,  Lawndale.  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Burlingame,  CA  93010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  G.  Hardy  Acree, 
Director  of  Airports,  Sacramento  County 
Department  of  Airports,  at  the  following 
address:  6900  Airport  Boulevard. 
Sacramento,  CA  95837.  Air  carriers  and 
foreign  air  carriers  may  submit  copies  of 
written  comments  previously  provided 
to  the  Sacramento  County  imder  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde.  Airports  Program 
Analyst.  San  Francisco  Airports  District 
Office,  831  Mitten  Road.  Room  210. 
Burlingame.  CA  9410-1303,  Telephone: 
(650)  876-2806.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 
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SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
conunent  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Sacramento  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Uw 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
On  February  28.  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Sacramento  Coxmty 
Department  of  Airports  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  30,  2002. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  No.  02- 
07-C-OO-SMF: 
Level  of  proposed  PFC:  $4.50. 
Proposed  charge  effective  date: 
February  2,  2010. 

Proposed  charge  expiration  date:  June 
1,  2010. 

Total  estimated  PFC  revenue: 
$11,141,350. 

Brief  description  of  the  proposed 
projects:  International  Arrivals.  Facility. 
CCTV  Camera  and  VCR  Replacement, 
Card  Access  System  Replacement. 
Taxiway  A  Rehabilitation,  Aircraft 
Rescue  and  Firefighting  Vehicle  (568) 
Replacement.  Rimway  16R-34L  and 
Exit  Taxiway  Rehabilitation.  Terminal  A 
Apron-Phase  2.  Aircraft  Rescue  and 
Firefighting  Building  Remodel,  and 
United  Airlines  Air  Cargo  Building 
Pavement  Reconstruction. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration. 
Airports  Division.  15000  Aviation  Blvd.. 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Sacramento  County  Department  of 
Airports. 

Issued  in  Hawthorne.  California,  on 
February  28.  2002. 
Herman  C.  Blias, 

Manager.  Airports  Division,  Western-Pacific 
Region. 

(FR  Doc.  02-7965  Filed  4-1-02;  8:45  am) 
■LUNG  COM  4910-13-11 


DEPARTMENT  OF  TRANSPORTATION      Comments  Invited 


FMtoral  Aviation  Administration 
[Docket  No.  2002ACE-01-CS] 

Security  Enhancement  issues  for 
Smaller,  Non-Transport  Category 
Airplanes 

AGENCY:  Federal  Aviation 

Administration  (FAA)  DOT. 

ACTION:  Request  for  comments. 

SUMMARY:  The  purpose  of  this  Request 
for  comments  is  to  obtain  public  input 
to  the  Aviation  and  Transportation 
Security  Act  (ATSA).  Public  Uw  107- 
71.  Paragraph  104(c).  which  addresses 
securing  the  flight  deck  of  Commuter 
Aircraft.  We  recognize  Commuter 
Aircraft  as  small  non-transport  category 
airplanes.  This  portion  of  the  ATSA 
applies  to  all  scheduled  passenger 
aircraft  operating  in  air  transportation  or 
intrastate  air  transportation.  The  Law 
does  not  single  out  types  of  airplanes, 
but  rather  how  the  airplanes  are 
operated.  Therefore,  the  FAA.  considers 
all  non-transport  category  airplanes  in 
scheduled  operations  in  accordance 
with  14  CFR  Parts  119. 121. 135,  and 
129  affected  by  the  ATSA.  A 
preliminary  study  indicated  that  small 
airplanes  approved  to  operate  with  ten 
to  nineteen  passengers  that  operate  in 
scheduled  operations  should  be  further 
examined  for  potential  ways  to  improve 
flight  deck  security.  The  same 
preliminary  study  of  airplanes  with  nine 
or  less  passenger  seats  that  operate  in 
scheduled  operations  should  also  be 
examined  for  potential  ways  to  improve 
general  security. 

DATES:  Comments  must  be  received  on 
or  before  May  25.  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region.  Office  of  the  Regional 
Coimsel.  Attention:  Rules  Docket  No. 
2002ACE-01-CS.  901  Locust,  Room 
506.  Kansas  City.  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002ACE-01-CS"  in  the 
subject  line.  If  you  send  comments 
electronically *as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCn  text. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gimnar  Berg.  Project  Support  ACE-112, 
901  Locust.  Room  301.  Kansas  City,  MO 
64106.  telephone  (816)  329-4112. 
SUPPLEMENTARY  INFORMATION: 


For  Those  Airplanes  Carrying  10  to  19 
Passengers 

One  solution  that  the  FAA  is 
considering  is  requiring  airplanes  type 
certificated  in  accordance  with  14  CFR 
part  23.  Civil  Air  Regulations  Part  3, 
Special  Federal  Aviation  Regulations 
(SFAR)  23,  or  SFAR  41,  and  operated  in 
accordance  with  parts  135. 119, 121. 
and  129  that  carry  ten  to  nineteen 
passengers  in  scheduled  service  to  be 
modified  by  installation  of  a  rigid  fixed 
door  with  a  lock  between  the  flight  deck 
area  and  the  passenger  area.  We  are 
requesting  public  input  from 
manufactiu-ers.  owners,  operators  and 
other  interested  public  entities  before 
any  official  FAA  action  in  this  regard  is 
taken.  Specifically  the  FAA  is  interested 
in  public  comment  on  the  following 
issues: 

a.  The  feasibility  and  practicality  of 
installing  a  rigid  door  and  lock  in  these 
airplanes. 

2.  What  advantages  and  disadvantages 
to  having  a  door  with  a  lock  on 
airplanes  that  carry  ten  to  nineteen 
passengers  and  what  operating  burdens 
would  be  felt. 

3.  Any  other  methods  or  means  of 
securing  the  flight  deck  of  these 
airplanes. 

4.  Any  ideas  regarding  other  means  of 
improving  the  security  of  these 
airplanes  in  a  general  sense,  not  just 
isolation  of  the  flight  deck  from  the 
passengers. 

For  those  small  airplanes  approved  for 
nine  or  less  passengers,  that  operate  in 
scheduled  operations 

The  initial  review  recently  completed 
by  the  FAA  indicates  that  those 
airplanes  that  operate  in  scheduled 
operations  that  were  type  certificated  for 
nine  or  fewer  passengers,  should  not  be 
subjected  to  any  measures  to  isolate  the 
flight  deck  from  the  passenger  areas. 
The  FAA  is,  however,  still  interested  in 
improving  the  security  of  these 
airplanes.  We  are  requesting  public 
input  from  manufactures,  owners, 
operators,  and  other  interested  public 
entities  before  any  official  FAA  action 
in  this  regard  is  taken.  Specifically  the 
FAA  is  interested  in  public  comments 
on  the  following  issues: 

1.  Justification  for  not  installing  a 
rigid  door  and  lock  in  these  airplanes 
based  on  feasibility  and  practiciality. 

2.  Any  other  methods  or  means,  of 
securing  the  flight  deck  of  these 
airplanes. 

3.  Any  means  that  could  be  employed 
that  would  improve  the  general  security 
of  these  airplanes. 
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Issued  in  Kansas  City.  Missouri,  on  March 
25.  2002. 
James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-7962  Filed  4-1-02;  8:45  am] 

BILUNO  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Higliway  Administration 
[FHWA  Docket  No.  FHWA-2001-9706] 
Outdoor  Advertising  Control 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  amended  Federal/ 
State  agreement. 

SUMMARY:  The  Federal  Highway 
Administration  agrees  with  the  Oregon 
Department  of  Transportation  (ODOT) 
that  the  Highway  Beautification 
Federal/State  Agreement,  dated  August 
26, 1974,  between  the  United  States  of 
America  and  the  State  of  Oregon  should 
be  amended  to  allow  tri-vision  signs, 
adjacent  to  routes  controlled  under  the 
Highway  Beautification  Act.  This 
change  will  be  consistent  with  State 
law.  A  copy  of  the  amended  agreement 
will  be  mailed  to  the  State  of  Oregon  for 
execution. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Bumey.  Office  of  Real  Estate 
Services,  HRE-20.  (202)  366-5853;  or 
Mr.  Robert  Black,  Office  of  Chief 
Counsel,  HCC-31,  (202)  366-1359, 
Federal  Highway  Administration.  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m..  e.t.  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PLr^Ol,  by  using  the 
imiversal  resqjirce  locator  (URL): 
http://dms.dot.gov.  It  is  available  24 
hours  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  under  the 
help  section  of  the  web  site. 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  computer, 
modem  and  suitable  communications 
software  from  the  Government  Printing 
Office's  Electronic  Bulletin  Board 
Service  at  (202)  512-1661.  Internet  users 
may  reach  the  Office  of  the  Federal 
Register's  home  page  at:  http:// 
www.nara.gov/fedreg  and  the 
Government  Printing  Office's  web  page 
at:  http://www.access.gpo.gov/nara. 


Background 

The  Highway  Beautification  Act  of 
1965,  Public  Law  89-285,  79  Stat.  1028, 
Oct.  22, 1965.  as  amended  (HBA), 
partially  codified  at  23  U.S.C.  131, 
requires  the  States  to  provide  effective 
control  of  outdoor  advertising  in  the 
areas  adjacent  to  the  Interstate  System, 
the  Federal-aid  primary  system  in 
existence  on  Jime  1. 1991.  and  the 
National  Highway  System.  ^  States  must 
provide  effective  control  of  outdoor 
advertising  as  a  condition  of  receiving 
their  full  apportionment  of  Federal-aid 
highway  funds. 

Outdoor  advertising  may  be  allowed 
by  a  State  in  zoned  or  unzoned 
commercial  or  industrial  areas.  Signs  in 
such  areas  must  conform  to  the 
requirements  of  an  agreement  between 
the  State  and  the  Federal  Government, 
through  the  FHWA.  which  establishes 
size,  lighting  and  spacing  criteria 
consistent  with  customary  use.  The 
agreement  between  Oregon  and  the 
FTHWA  was  executed  on  August  26. 
1974.  The  1974  Agreement  includes  the 
provision  that  "No  sign  shall  contain, 
include  or  be  illuminated  by  any 
flashing  intermittent,  revolving,  rotating 
or  moving  light  or  lights  or  moves  or  has 
any  animated  or  moving  parts.  "^ 

On  July  28, 1999,  the  70th  Oregon 
Legislative  Assembly  passed  Senate  Bill 
855,  which  made  an  exception  in 
Oregon's  outdoor  advertising  control 
law  to  allow  tri-vision  signs  (1999  Or. 
Rev.  Stat.  Vol.  9,  amending  title  31, 
ORS,  chap.  377.  See  Or.  Rev.  Stat.,  title 
31,  sections  377.710  and  377.720(d)). 
Tri-vision  signs  are  composed  of  a  series 
of  three-sided  rotating  slats  arranged 
side  by  side,  either  horizontally  or 
vertically,  that  are  rotated  by  an 
electromechanical  process,  capable  of 
displaying  a  total  of  three  separate  and 
distinct  messages,  one  message  at  a 
time.  Prior  to  tibis  change,  outdoor 
advertising  signs  subject  to  Oregon's  law 
could  not  have  moving  parts.  This 
change  created  an  exception  for  the  tri- 
vision  sign. 

In  July  1996,  the  FHWA  issued  a 
policy  memorandum^  indicating  that 
the  FHWA  will  concur  with  a  State  that 
can  reasonably  interpret  its  State/ 


>  The  National  Highway  System,  described  in  23 
U.S.C.  103(b),  consists  of  the  Interstate  Highway 
System  and  other  urban  and  rural  principal  arterial 
routes. 

2  The  agreement  between  the  State  of  Oregon  and 
the  FHWA  is  available  on-line  through  the 
Document  Management  System  (DMS)  at  the 
following  URL:  http://dms.dot.gov  under  FHWA 
Docket  No.  FHWA-2001-9706. 

3  The  1996  FHWA  policy  memorandum  is 
available  on-line  through  the  Document 
Management  System  (DMS)  at  the  following  URL: 
http://dms.dOt.gov  under  the  FHWA  Docket  No. 
FHWA-2001-9706. 


Federal  agreement  to  allow  changeable 
message  signs  if  such  interpretation  is 
consistent  with  State  law.  The 
interpretation  is  limited  to  conforming 
signs,  which  are  signs  permitted  under 
23  U.S.C.  131(d).  Applying  updated 
technology  to  nonconforming  signs 
would  be  considered  a  substantial 
change  and  inconsistent  with  23  CFR 
750.707(d)(5).  Many  States  allow  tri- 
vision  signs.  The  frequency  of  message 
change  and  limitation  in  spacing  for 
these  signs  is  determined  by  each  State. 

In  April  1980  the  FHWA  adopted  a 
procedure  to  be  followed  if  a  State 
requested  a  change  in  the  Federal/State 
agreement.  In  accordance  with  this 
procedure,  the  State  of  Oregon  first 
submitted  its  proposed  change,  along 
with  the  reasons  for  the  change  and  the 
effects  of  the  change,  to  the  FHWA 
Division  Office  in  Oregon.  The  Oregon 
Department  of  Transportation  (ODOT) 
held  a  public  hearing  on  November  8, 
2000.  regarding  its  proposal  to  amend 
the  Federal/State  agreement.  The 
hearing  generated  fifteen  comments.'* 

Discussion  Of  Comments 

The  proposed  amended  agreement 
was  published  in  the  Federal  Register 
on  August  17.  2001.  at  66  FR  43291.  We 
received  one  commept  to  the  docket. 
The  Oregon  Roadside  Council,  a 
statewide  organization  dedicated  to 
preserving  Oregon's  scenic  beauty, 
objected  to  the  change.  It  maintained 
that  the  tri-vision  signs  would  divert  a 
driver's  attention  and  would  detract 
■  from  safety,  especially  in  areas  of 
increased  traffic  congestion. 

The  FHWA  is  certainly  concerned 
with  the  safety  of  the  motoring  public, 
and  one  of  the  bases  of  the  HBA  is  "to 
promote  the  safety  *  *  *  of  public 
travel."  23  U.S.C.  131(a).  Tri-vision 
signs  do  not  appear  to  compromise  the 
safety  of  the  motoring  public.  Under 
Oregon  law,  each  of  the  three  faces  in 
the  tri-vision  sign  will  be-displayed  for 
at  least  eight  seconds.  The  next  face 
must  rotate  into  position  within  four 
seconds.  A  majority  of  the  States  allow 
tri-vision  signs,  with  the  time  periods 
for  displaying  and  rotating  the  sign  faces 
being  similar  to  Oregon's  statutory  time 
periods.  There  have  been  no  reports  of 
increases  in  traffic  accidents  in  those 
States,  due  to  tri-vision  signs  being 
installed  adjacent  to  highways. 

The  Oregon  law  requires  each  tri- 
vision  sign  to  have  three  permits. 
Oregon  has  "frozen"  the  statewide 
number  of  permits  for  off-premise 


'   *The  fifteen  written  submissions  are  available  on 
line  through  the  Document  Management  System 
(DMS)  at  http://dms.dot.gov/  under  FHWA  Docket 
No.  FHWA-2001-9706. 
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billboards  to  approximately  1,700.  with 
approximately  500  permits  still  unused. 
Tri-vision  billboards  should  help 
ultimately  to  reduce  the  number  of 
separate  billboard  sites. 

Oregon  and  the  FHWA  have 
completed  the  above  procedure  up  to 
the  point  of  publishing  the  FHWA's 
decision  in  the  Federal  Register.  The 
FHWA  has  decided  the  Federal/State 
agreement  between  the  FHWA  and  the 
State  of  Oregon  should  be  amended  as 
proposed.  A  copy  of  the  amended 
agreement  will  be  mailed  to  the  State  of 
Oregon  for  execution  and  will  then  be 
returned  to  the  FHWA  for  signature. 

Amendment  to  the  Federal/State 
Agreement 

The  Federal/State  Agreement  "For 
Carrying  Out  the  National  Policy 
Relative  to  Control  of  Outdoor 
Advertising  in  Areas  Adjacent  to  the 
National  System  of  hiterstate  and 
Defense  Highways  and  the  Federal-Aid 
Primary  System"  (the  Agreement)  made 
and  entered  into  on  August  26. 1974, 
between  the  United  States  of  America 
represented  by  the  Secretary  of 
Transportation  acting  by  and  through 
the  Fmleral  Highway  Administrator  and 
the  State  of  Oregon  shall  include  a  new 
definition  of  Tri-vision  signs  in  Section 
I.  Definitions  to  read  as  follows: 

O.  Tri-Vision  sign  means  an  outdoor 
advertising  struct\ire  that  contains 
display  surfaces  composed  of  a  series  of 
three  sided  rotating  slats  arranged  side 
by  side,  either  horizontally  or  vertically, 
that  are  rotated  by  an  electromechanical 
process,  capable  of  displaying  a  total  of 
three  separate  and  distinct  messages, 
one  message  at  a  time. 

ni:  State  Control,  Paragraph  A, 
Lighting  (1)  should  be  amended  to  read 
as  follows: 

No  sign  shall  contain,  include  or  be 
illimiinated  by  einy  flashing 
intermittent,  revolving,  rotating  or 
moving  light  or  lights  or  moves  or  has 
any  animated  or  moving  parts;  however, 
this  paragraph  does  not  apply  to  a  traffic 
control  sign  or  signs  providing  only 
public  information  such  as  time,  date, 
temperatiue,  weather  or  similar 
information  and  Tri-vision  signs.  Tri- 
vision  signs,  however,  shall  not  contain, 
include  or  be  illuminated  by  any 
flashing  intermittent,  revolving,  rotating 
or  moving  light  or  lights.  The  frequency 
of  message  change  is  determined  by  the 
State. 

Authority:  23  U.S.C.  131;  23  U.S.C  315;  49 
CFR  1.48. 


Issued  on:  March  27,  2002. 
Mary  E.  Peters. 

Administrator.  Federal  Highway 

Administrator. 

[FR  Doc.  02-7912  Filed  4-1-02;  8:45  am) 

MLUNG  CODE  4aiO-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
AdminlstratkMi 

[Docket  No.  FimCSA-2002-117141 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
action:  Notice  of  applications  for 
exemption  from  the  vision  standard; 
request  for  comments. 


SUMMARY:  This  notice  announces 
FMCSA's  receipt  of  applications  from 
30  individuals  for  an  exemption  from 
the  vision  requirement  in  the  Federal 
Motor  Carrier  Safety  Regulations.  If 
granted,  the  exemptions  will  enable 
these  individuals  to  quabfy  as  drivers  of 
commercial  motor  vehicles  (CMVs)  in 
interstate  commerce  without  meeting 
the  vision  standard  prescribed  in  49 
CFR  391.41(b)(10). 

DATES:  Comments  must  be  received  on 
or  before  May  2,  2002. 
ADDRESSES:  You  can  mail  or  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  SW..  Washington.  DC  20590- 
0001.  You  can  also  submit  comments  as 
well  as  see  the  submissions  of  other 
commenters  at  http://dms.dot.gov. 
Please  include  the  docket  nimibers  that 
appear  in  the  heading  of  this  document. 
You  can  examine  and  copy  this 
dociunent  and  all  comments  received  at 
the  same  Internet  address  or  at  the 
Dockets  Management  Facility  from  9 
a.m.  to  5  p.m..  e.t..  Monday  through 
Friday,  except  Federal  holidays.  If  you 
want  to  know  that  we  received  your 
comments,  please  include  a  self- 
addressed,  stamped  postcard  or  include 
a  copy  of  the  acknowledgement  page 
that  appears  after  you  submit  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  vision 
exemptions  in  this  notice,  Ms.  Sandra 
Zywokarte,  Office  of  Bus  and  Truck 
Standards  and  Operations,  (202)  366- 
2987;  for  information  about  legal  issues 
related  to  this  notice,  Mr.  Joseph 
Solomey,  Office  of  the  Chief  Counsel, 
(202)  366-1374,  FMCSA.  Department  of 
Transportation.  400  Seventh  Street. 


S.W..  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t..  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  see  all  the  conmients  online 
through  the  Document  Management 
System  (DMS)  at:  http://dmses.dot.gov/ 
submit. 

Background 

Thirty  individuals  have  requested  an 
exemption  bom.  the  vision  requirement 
in  49  CFR  391.4l(b)(10),  which  applies 
to  drivers  of  CMVs  in  interstate 
commerce.  Under  49  U.S.C.  31315  and 
31136(e).  FMCSA  may  grant  an 
exemption  for  a  2-year  period  if  it  finds 
"such  exemption  would  likely  achieve  a 
level  of  safety  that  is  equivalent  to.  or 
greater  than,  the  level  that  would  be 
achieved  absent  such  exemption."  The 
statute  also  allows  the  agency  to  renew 
exemptions  at  the  end  of  the  2-year 
period.  Accordingly,  the  agency  wall 
evaluate  the  qualifications  of  each 
applicant  to  determine  whether  granting 
the  exemptions  will  achieve  the 
required  level  of  safety. 

Qualifications  of  Applicants 

l.RoncddM.Aure 

Mr.  Aure,  age  57,  has  amblyopia  of 
the  left  eye.  His  visual  acuity  is  20/20 
in  the  right  eye  and  20/200  in  the  left. 
Following  an  examination  in  2001,  his 
optometrist  certified,  "After  extensive 
testing,  it  is  my  medical  opinion  that 
Ronald  Aure  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle."  In  his 
application,  Mr.  Aure  indicated  he  has 
driven  straight  trucks  for  5  years, 
accumulating  50.000  miles,  and  tractor- 
trailer  combinations  for  37  years, 
accumulating  4.6  million  miles.  He 
holds  a  Class  A  commercial  driver's 
license  (CDL)  from  Iowa,  and  his  driving 
record  for  the  last  3  years  shows  no 
accidents  or  convictions  iog  moving 
violations  in  a  CMV. 

2.  Steven  S.  Bennett 

Mr.  Bermett,  46,  has  amblyopia  of  the 
right  eye.  His  visual  acuity  is  20/200  in 
the  right  eye  and  20/20  in  the  left.  An 
optometrist  examined  him  in  2001  and 
stated,  "Based  on  my  findings,  and  not 
withstanding  other  factors,  Mr.  Bennett 
should  have  sufficient  visual  acuity  and 
peripheral  vision  to  operate  a 
commercial  motor  vehicle."  In  his 
application,  Mr.  Bennett  indicated  he 
has  driven  straight  trucks  for  5  years, 
accvunulating  250,000  miles,  and 
tractor-trailer  combinations  for  13  years, 
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accumulating  650.000  miles.  He  holds  a 
Class  A  CDL  itom  California,  and  his 
driving  record  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  during  the  last  3  years. 

3.  Joe  W.  Brewer 

Mr.  Brewer,  53,  has  a  prosthetic  right 
eye  due  to  an  injury  in  1969.  His 
corrected  visual  acuity  is  20/20  in  the 
left  eye.  An  optometrist  examined  him 
in  2001  and  stated,  "Joe  Brewer  in  my 
opinion  has  sufficient  yision  to  drive  a 
commercial  vehicle."  According  to  Mr. 
Brewer's  application,  he  has  driven 
straight  trucks  for  23  years, 
accumulating  2.3  million  miles.  He 
holds  a  Class  D  driver's  license  from 
South  Carolina,  and  in  the  last  3  years 
he  has  had  no  accidents  or  convictions 
for  moving  violations  in  a  CMV, 
according  to  his  driving  record. 

Trixie  L.  Brown 


'  Ms.  Brown,  47,  has  amblyopia  in  her 
left  eye.  Her  best-corrected  vision  is  20/ 
25  in  the  right  eye  and  20/50  in  the  left. 
Following  an  examination  in  2001,  her 
optometrist  certified,  "It  is  true  Mrs. 
Brown  does  not  have  normal  acuity,  but 
she  is  well  adapted  to  this  condition. 
With  her  proper  prescription  in  place 
she  functions  quite  well.  I  think  that  as 
long  as  her  record  is  good  she  can 
continue  in  her  current  position  as  a 
commercial  vehicle  operator."  Ms. 
Brown  submitted  that  she  has  operated 
buses  for  7  years,  accumulating  105,000 
miles.  She  holds  a  Class  B  CDL  from 
Indiana,  and  she  has  had  no  accidents 
or  convictions  for  traffic  violations  for 
the  last  3  years,  according  to  her  driving 
record. 

5.  fames  D.  Coates 

Mr.  Coates,  60,  imderwent  cataract 
surgery  on  his  right  eye  in  1994.  His 
vision  is  20/80  in  the  right  eye  and  20/ 
20  in  the  left.  His  optometrist  examined 
him  in  2001  and  certified,  "In  my 
medical  opinion,  Mr.  Coates  has  20/20 
overall  visual  acuity  uncorrected,  and 
has  sufficient  visual  acuity  to  perform 
the  driving  tasks  required  to  operate  a 
commercial  vehicle."  In  his  application, 
Mr.  Coates  indicated  he  has  driven 
straight  trucks  for  8  months, 
accumulating  24,000  miles,  and  tractor- 
trailer  combinations  for  31  years, 
accumulating  3.1  million  miles.  He 
holds  a  Class  A  CDL  from  Arizona,  and 
his  driving  record  for  the  past  3  years 
shows  no  accidents  or  convictions  for 
traffic  violations  in  a  CMV. 

6.  Michael  D.  DeBeny 

Mr.  DeBerry,  45,  has  amblyopia  in  his 
left  eye.  His  best-corrected  vision  is  20/ 
25  in  the  right  eye  and  20/80  in  the  left. 


Following  an  examination  in  2001,  his 
optometrist  certified,  "In  my  opinion, 
Mr.  DeBerry  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle."  Mr. 
DeBerry  reported  that  he  has  driven 
straight  trucks  for  6  years,  accumulating 
90,000  miles,  and  tractor-trailer 
combinations  for  18  years,  accumulating 
2.1  million  miles.  He  holds  a  Class  A 
CDL  from  West  Virginia,  and  his  driving 
record  shows  no  accidents  or 
convictions  for  traffic  violations  in  a 
.  CMV  for  the  last  3  years. 

7.  fames  W.Ellis,  IV 

Mr.  Ellis,  39,  has  been  blind  in  the 
right  eye  since  1978  due  to  trauma.  His 
visual  acuity  in  the  left  eye  is  20/20. 
Following  an  examination  in  2001,  his 
ophthalmologist  affirmed,  "Yes,  the 
patient  has  sufficient  vision  to  perform 
the  driving  tasks  required  to  operate  a 
conunercial  vehicle."  Mr.  Ellis  holds  a 
Class  A  CDL  from  New  Jersey,  and 
reported  that  he  has  driven  straight 
trucks  for  2  years,  accumulating  200,000 
miles,  and  tractor-trailer  combinations 
for  18  years,  accumulating  1.8  million 
miles.  His  driving  record  shows  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV  for  the  past  3  years. 


8.  fohn  E.  Engstad 

Mr.  Engstad,  57,  has  amblyopia  in  his 
left  eye.  His  best-corrected  visual  acuity 
is  20/15-2  in  the  right  eye  and  20/70+1 
in  the  left.  An  oph&almologist 
examined  him  in  2001  and  certified,  "In 
my  medical  opinion,  you  have  sufficient 
vision  to  perform  the  driving  tasks 
required  to  operate  a  commercial 
vehicle."  Mr.  Engstad  stated  he  has 
driven  straight  trucks  for  5  years, 
accumulating  400,000  miles,  and 
tractor-trailer  combinations  for  10  years, 
accumulating  1.3  million  miles.  He 
holds  a  Wisconsin  Class  ABCD  CDL, 
and  his  driving  record  for  the  last  3 
years  shows  no  accidents  or  convictions 
for  moving  violations  in  a  CMV. 

9.  fose  D.  Espino 

Mr.  Espino.  40,  lost  his  left  eye  due 
to  trauma  in  1980.  His  uncorrected 
visual  acuity  is  20/20  in  the  right  eye. 
His  ophthalmologist  examined  him  in 
2001  and  certified,  'I  believe  that  Mr. 
Espino  has  adequate  vision  and 
peripheral  visual  field  to  operate 
commercial  vehicles  as  he  has  in  the 
past."  In  his  application,  Mr.  Espino 
reported  that  he  has  driven  tractor- 
trailer  combinations  for  20  years, 
accumulating  1.8  million  miles.  He 
holds  a  Florida  Class  A  CDL.  There  are 
no  accidents  and  one  conviction  for  a 
moving  violation — Speeding — in  a  CMV 


on  his  driving  record  for  the  last  3  years. 
He  exceeded  the  speed  limit  by  9  mph. 

10.  DanM.  Francis 

Mr.  Francis,  43,  has  amblyopia  in  his 
right  eye.  His  best-corrected  visual 
acuity  is  20/200  in  the  right  eye  and  20/ 
20  in  the  left.  An  optometrist  who 
examined  him  in  2001  certified,  "It  is 
our  judgment  that  Mr.  Francis'  vision  is 
good  enough  to  operate  a  commercial 
vehicle  with  no  restrictions  day  or 
night."  Mr.  Francis  submitted  that  he 
has  operated  tractor-trailer 
combinations  for  23  years,  acounulating 
2.3  million  miles.  He  holds  a  Class  A 
CDL  from  California.  His  driving  record 
shows  he  has  had  no  accidents  and  two 
convictions  for  traffic  violations  in  a 
CMV  for  the  last  3  years.  Both 
convictions  were  for  Failure  to  Obey 
Traffic  Sign. 

1 1 .  David  W.  Grooms 

Mr.  Grooms,  46,  has  amblyopia  in  his 
right  eye.  His  best-corrected  visual 
acuity  is  20/40-2  in  the  right  eye  and 
20/20  in  the  left.  Following  an 
examination  in  2001 ,  his 
ophthalmologist  certified,  "It  is  my 
medical  opinion  that  Mr.  Grooms  has 
sufficient  vision  to  perform  commercial 
vehicle  driving  taskis."  Mr.  Grooms 
reported  he  has  operated  tractor-trailer 
combinations  for  16  years,  accumulating 
960,000  miles.  He  holds  a  Class  A  CDL 
from  Indiana.  His  driving  record  for  the 
last  3  years  shows  no  accidents  and  one 
conviction  for  a  moving  violation — 
Speeding — in  a  CMV.  He  exceeded  the 
speed  limit  by  11  mph. 

12.  foe  H.  Hanniford 

Mr.  Hanniford,  57,  has  amblyopia  in 
his  left  eye.  His  best-corrected  visual 
acuity  is  20/20  in  the  right  eye  and  20/ 
200  in  the  left.  Following  an 
examination  in  2001,  his  optometrist 
commented,  "As  stated  before  in  my 
letter,  I  feel  Mr.  Hanniford's  vision  is 
stable  and  is  sufficient  to  drive  a 
commercial  vehicle."  Mr.  Haimiford 
submitted  that  he  has  driven  straight 
trucks  for  24  years,  accimiulating 
480,000  miles,  and  tractor-trailer 
combinations  for  15  years,  accimiulating 
124,000  miles.  He  holds  a  Class  A  CDL 
from  South  Carolina.  His  driving  record 
shows  he  has  had  no  accidents  and  one 
conviction  for  a  moving  violation — 
Speeding — in  a  CMV  during  the  last  3 
years.  He  exceeded  the  speed  limit  by  9 
mph. 

13.  David  A.  Inman 

Mr.  Inman,  45,  is  blind  in  his  left  eye 
due  to  an  injury  13  years  ago.  His  visual 
acuity  in  the  right  eye  is  20/20  without 
correction.  An  optometrist  examined 
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him  in  2001  and  certified,  "It  is  my 
opinion  that  he  has  performed  his 
driving  skills  now  for  many  years 
without  incident.  He  has  sufficient 
vision  to  perform  the  driving  tasks 
required  to  operate  any  commercial 
vehicle."  Mr.  Inman  reported  he  has  8 
years'  and  320.000  miles'  experience 
driving  straight  trucks.  He  holds  a  Class 
A  CDL  from  hidiana.  and  his  driving 
record  for  the  last  3  years  shows  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV. 

14.  Harry  L.  Jones 

Mr.  Jones,  47,  has  nerve  damage  in  his 
right  eye  due  to  a  viral  infection  in 
childhood.  His  best-corrected  visual 
acuities  are  20/200  in  the  right  eye  and 
20/25  in  the  left.  His  optometrist 
examined  him  in  2001  and  certified,  "In 
my  opinion  Mr.  Jones  has  sufficient 
visual  function  to  perform  the  driving 
tasks  required  to  operate  a  commercial 
vehicle."  Mr.  Jones  submitted  that  he 
has  driven  straight  trucks  for  6  years, 
accumulating  288,000  miles,  and 
tractor-trailer  combinations  for  25  years, 
acciunulating  2.5  million  miles.  He 
holds  a  Class  A  CDL  from  Ohio.  There 
are  no  CMV  accidents  and  two 
convictions  for  moving  violations — 
Speeding— on  his  record  for  the  last  3 
years.  He  exceeded  the  speed  limit  by 
13  mph  in  one  instance  and  9  mph  in 
the  other. 

15.  Teddie  W.  King 

Mr.  King,  46,  has  amblyopia  in  his 
right  eye.  His  corrected  visual  acuity  is 
20/60-in  the  right  eye  and  20/20  in  the 
left.  Following  an  examination  in  2001, 
his  optometrist  stated,  "In  my  opinion, 
he  has  sufficient  vision  to  continue  his 
operation  of  a  commercial  vehicle."  Mr. 
King  reported  that  he  has  driven  tractor- 
trailer  combinations  for  20  years, 
accumulating  1.6  million  miles.  He 
holds  a  Class  A  CDL  from  North 
Carolina,  and  his  driving  record  shows 
he  has  had  no  accidents  or  convictions 
for  moving  violations  in  a  CMV  over  the 
last  3  years. 

16.  Richard  B.  Leonard 

Mr.  Leonard,  32,  has  amblyopia  in  his 
right  eye.  His  vision  is  20/200  in  the 
right  eye  and  20/20  in  the  left.  An 
optometrist  examined  him  in  2002  and 
certified.  "In  my  opinion,  this  is  a  stable 
condition,  and  due  to  past  performance 
Mr.  Leonard  has  proven  his  ability  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle."  Mr. 
Leonard  reported  that  he  has  operated 
tractor-trailer  combinations  for  6  years, 
accumulating  450,000  miles.  He  holds  a 
Class  A  CDL  from  the  State  of 
Washington.  His  driving  record  for  the 


last  3  years  shows  he  has  had  no 
accidents  and  one  conviction  for  a 
moving  violation — Speeding — in  a 
CMV.  He  exceeded  the  speed  limit  by  16 
mph. 

1 7.  Robert  P.  Martinez 

Mr.  Martinez,  54,  has  nerve  damage  to 
his  right  eye  due  to  removal  of  a 
pituitary  adenoma  in  1991.  His  best- 
corrected  vision  is  20/60-in  the  right  eye 
and  20/20  in  the  left.  An 
ophthalmologist  examined  him  in  2001 
and  stated,  "It  is  my  opinion  that  Mr. 
Martinez  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle."  Mr. 
Martinez,  who  holds  a  Class  C  driver's 
license  from  California,  reported  that  he 
has  been  driving  straight  trucks  for  35 
years,  accumulating  700,000  miles.  His 
driving  record  shows  he  has  had  no 
accidents  and  one  conviction  for  a 
traffic  violation — ^Traveling  in  the  Car 
Pool  Lane — in  a  CMV  during  the  last  3 
years. 

18.  Michael  L.  McNeish 

Mr.  McNeish,  32,  has  amblyopia  in 
his  left  eye.  His  visual  acuity  in  the  right 
eye  is  20/20  and  in  the  left  20/200.  An 
optometrist  examined  him  in  2001  and 
certified,  "With  Michael's  only 
deficiency  being  central  vision  loss  in 
the  left  eye  and  a  full  field  of  view  in 
that  eye,  I  feel  he  should  have  no 
difficulty  in  performing  the  driving 
tasks  required  to  operate  a  commercial 
vehicle."  In  his  application,  Mr. 
McNeish  stated  he  has  6  years'  and 
90,000  miles'  experience  operating 
tractor-trailer  combinations.  He  holds  a 
Class  A  CDL  frtim  Pennsylvania,  and 
there  are  no  accidents  or  convictions  for 
moving  violations  in  a  CMV  on  his 
record  for  the  last  3  years. 

19.  David  E.  Miller 

Mr.  Miller,  45,  has  amblyopia  in  his  . 
left  eye.  His  best-corrected  visual  acuity 
is  20/20  in  the  right  eye  and  20/400  in 
the  left.  An  optometrist  examined  him 
in  2001  and  certified.  "Mr.  Miller 
clearly  has  sufficient  vision  to  operate  a 
commercial  vehicle."  Mr.  Miller 
submitted  that  he  has  driven  straight 
trucks  for  IV2  years,  accumulating 
30,000  miles,  and  tractor-trailer 
combinations  for  1 V2  years, 
accumulating  210,000  miles.  He  holds  a 
Class  A  CDL  irom  Florida.  His  driving 
record  shows  he  has  had  no  accidents 
and  one  conviction — Failure  to  Obey 
Traffic  Instruction  Sign/Device — while 
operating  a  CMV  during  the  last  3  years. 

20.  Bobby  G.  Minton 

Mr.  Minton.  60,  has  amblyopia  of  the 
left  eye.  His  best-corrected  vision  is  20/ 


20  in  the  right  eye  and  20/70-1  in  the 
left.  Following  an  examination  in  2001. 
his  optometrist  stated,  "In  my  medical 
opinion,  I  feel  that  Mr.  Minton  has 
siifficient  vision  to  perform  driving 
tasks  while  operating  a  commercial 
vehicle."  Mr.  Minton  reported  that  he 
has  10  years'  experience  operating 
straight  trucks,  accumulating  1.2  million 
miles.  He  holds  a  Class  A  CDL  irom 
North  Carolina.  There  are  no  accidents 
and  one  conviction  for  a  moving 
violation — ^Drive  on  Wrong  Side  of 
Undivided  Street/Road — in  a  CMV  on 
his  driving  record  for  the  last  3  years. 

21 .  Lawrence  C.  Moody 

Mr.  Moody.  58,  has  a  prosthetic  left 
eye  due  to  trauma  at  age  24.  The  visual 
acuity  of  his  right  eye  is  20/20. 
Following  an  examination  in  2001 ,  his 
optometrist  certified.  "In  my  opinion. 
Mr.  Moody  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle." 
According  to  his  application.  Mr. 
Moody  has  operated  straight  trucks  for 
5  years,  accumulating  250,000  miles, 
and  tractor-trailer  combinations  for  23 
years,  accumulating  2.8  million  miles. 
He  holds  a  Class  A  CDL  from  New 
Jersey.  His  driving  record  for  the  last  3 
years  shows  that  he  had  one  accident 
and  two  convictions  for  moving 
violations  in  a  CMV,  all  on  separate 
occasions.  The  accident  occiured  when 
his  vehicle  collided  with  another 
vehicle  at  an  intersection  controlled  by 
a  traffic  light.  The  other  driver,  and  not 
Mr.  Moody,  was  charged  in  the 
accident.  "The  traffic  violations  were 
Speeding  and  Fail  to  Obey  Sign/Traffic 
Control  Device.  He  exceeded  the  speed     . 
limit  by  15  mph. 

22.  Stanley  W.  Nunn 

Mr.  Nunn,  37,  has  a  congenital 
cataract  in  his  right  eye.  He  has  hand- 
motion  vision  in  the  right  eye  and  20/ 
20  vision  in  the  left.  Followring  an 
examination  in  2002,  his  optometrist 
certified,  "In  my  opinion,  Mr.  Nunn  has 
sufficient  vision  to  perform  any  driving 
task  required  for  a  commercial  vehicle." 
"Mr.  Nimn  submitted  that  he  has  driven 
straight  trucks  for  7  years,  accumulating 
98,000  miles.  He  holds  a  Class  B  CDL 
frtjm  Tennessee.  His  driving  record  for 
the  last  3  years  shows  no  accidents  or 
convictions  for  traffic  violations  in  a 
CMV. 

23.  William  R.  Proffitt 

Mr.  Proffitt,  41,  has  amblyopia  in  his 
left  eye.  His  visual  acuity  is  20/20  in  the 
right  eye  and  20/200  in  the  left. 
Following  an  examination  in  2001,  his 
ophthalmologist  certified,  "Therefore,  in 
my  medical  opinion.  Bill  has  sufficient 
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vision  to  operate  a  commercial  vehicle." 
Mr.  Proffitt  submitted  that  he  has  driven 
strai^t  trucks  for  4  years,  acciunulating 
40,000  miles.  He  holds  a  Class  B  CDL 
from  Arkansas,  and  his  driving  record 
shows  he  has  had  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  in  the  last  3  years. 

24.  Charles  L.  Schnell 

Mr.  Schnell.  53.  has  a  prosthetic  right 
eye  following  removal  of  the  eye  for  an 
ocular  tumor  in  1955.  His  corrected 
visual  acuity  is  20/20  in  the  left  eye.  An 
ophthalmologist  who  examined  him  in 
2001  certified,  "The  patient  has  normal 
visual  function  in  his  left  eye.  He  has 
normal  peripteral  vision  and  normal 
central  vision  and  this  should  supply 
him  with  sufficient  vision  to  perform 
driving  tasks.  However,  this  only 
qualifies  his  visual  potential  and  not 
overall  competency  to  perform  the  tasks 
of  operating  a  commercial  vehicle."  Mr. 
Schnell  reported  that  he  has  driven 
tractor-trailer  combination  vehicles  for 
10  years,  acciunulating  900,000  miles. 
He  holds  a  Class  A  CDL  from  Florida. 
His  driving  record  for  the  last  3  years 
shows  one  accident  and  no  convictions 
for  moving  violations  in  a  CMV. 
Another  vehicle  crossed  the  centerline 
and  struck  his  vehicle.  He  was  not 
charged  in  the  accident. 

25.  Charles  L.  Shirey 

Mr.  Shirey,  51,  has  amblyopia  in  his 
left  eye.  He  has  best-corrected  visual 
acuity  of  20/20+  in  the  right  eye  and  20/ 
300  in  the  left.  Following  an 
examination  in  2001,  his  optometrist 
stated,  "My  impression  is  that  Mr. 
Charles  L.  Shirey  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  conunercial  vehicle."  Mr. 
Shirey  submitted  that  he  has  driven 
straight  trucks  for  6  years,  accumulating 
600,000  miles,  and  tractor-trailer 
combinations  for  19  years,  acciunulating 
2.0  million  miles.  He  holds  a 
Pennsylvania  Class  AM  CDL,  and  his 
driving  record  shows  that  during  the 
last  3  years  he  has  had  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

26.  fames  R.  Spencer,  Sr. 

Mr.  Spencer,  61,  has  amblyopia  in  his 
left  eye.  The  best-corrected  visual  acuity 
of  his  right  eye  is  20/20  and  of  his  left 
eye  20/60.  His  optometrist  examined 
him  in  2001  and  stated,  "This  letter  is 
to  certify  that  in  my  professional 
opinion,  found  on  the  exam  done  in  my 
office  on  December  19,  2001,  Mr. 
Spencer  has  adequate  vision  to  perform 
the  driving  tasks  required  of  a 
commercial  vehicle  driver."  Mr. 
ipencer  reported  that  he  has  driven 


tractor-trailer  combinations  for  43  years, 
accumulating  4.3  million  miles.  He 
holds  a  Class  A  CDL  from  Florida,  and 
his  driving  record  for  the  last  3  years 
shows  no  accidents  or  convictions  for 
moving  violations  in  a  CMV. 

27.  David  E.  Steinke 

Mr.  Steinke,  50,  has  congenital  right 
anophthalmia.  His  best-corrected  vision 
in  the  left  eye  is  20/15+.  An  optometrist 
examined  him  in  2001  and  certified,  "I 
will  again  reaffirm  that  in  my  medical 
opinion,  David  has  sufficient  visual 
skills  to  operate  a  commercial  vehicle." 
Mr.  Steinke  submitted  thaiJie  has 
driven  tractor-trailer  combinations  for 
24  years,  accumulating  2.6  million 
miles.  He  holds  a  Class  ABCD  CDL  from 
Wisconsin,  and  has  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  on  his  driving  record  for  the  last 
3  years. 

28.  Kevin  R.  Stoner 

Mr.  Stoner,  28,  has  amblyopia  in  his 
right  eye.  His  best-corrected  vision  is 
20/400  in  the  right  eye  and  20/15  in  the 
left.  An  optometrist  examined  him  in 
2001  and  stated,  "Once  again,  my 
clinical  evaluation  of  this  patient 
reveals  no  reason  why  this  patient 
should  not  qualify  for  an  interstate 
commercial  driver's  license  under  the 
waiver  for  monocular  drivers  without  an 
optical  correction."  Mr.  Stoner  reported 
he  has  driven  straight  trucks  for  2V2 
years,  accumulating  150,000  miles,  and 
tractor-trailer  combinations  for  6  years, 
accumulating  360,000  miles.  He  holds  a 
Pennsylvania  Class  A  CDL,  and  he  has 
had  no  accidents  or  convictions  for 
moving  violations  in  a  CMV  for  the  past 
3  years,  according  to  his  driving  record. 

29.  Carl  f.  Suggs 

Mr.  Suggs,  64,  has  a  macular  scar  in 
his  left  eye.  His  best-corrected  visual 
acuity  is  20/20  in  the  right  eye  and  20/ 
400  in  the  left.  An  ophthalmologist 
examined  him  in  2001  and  certified, 
"Mr.  Suggs  has  been  driving  commercial 
vehicles  for  many  years  and  has  an 
exemplary  record  and  it  is  my  opinion 
that  he  has  sufficient  vision  to  perform 
the  driving  task  required  to  operate  a 
commercial  vehicle."  Mr.  Suggs 
reported  that  he  has  driven  straight 
trucks  for  32  years,  accumulating 
390,000  miles,  and  buses  for  41  years, 
accumulating  2.2  million  miles.  He 
holds  a  Class  B  CDL  bom  North 
Carolina,  and  his  driving  record  for  the 
last  3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 


30.  James  A.  Torgerson 

Mr.  Togerson.  51.  has  amblyopia  in 
his  left  eye.  His  best-corrected  visual 
acuities  are  20/20  in  the  right  eye  and 
20/200  in  the  left.  An  optometrist 
examined  him  in  2001  and  certified.  "In 
my  opinion.  Mr.  Torgerson  is  visually 
capable  of  operating  a  commercial 
motor  vehicle."  Mr.  Torgerson 
submitted  that  he  has  driven  straight 
trucks  for  5  years,  accumulating  250,000 
miles,  and  tractor-trailer  combinations 
for  5  years,  accumulating  625,000  miles. 
He  holds  a  Class  A  CDL  from 
Minnesota,  and  his  driving  record  for 
the  past  3  years  shows  no  accidents  or- 
convictions  for  moving  violations  in  a 
CMV. 

Request  for  Comments 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  FMCSA  is  requesting 
public  comment  from  all  interested 
persons  on  the  exemption  petitions  and 
the  matters  discussed  in  this  notice.  All 
comments  received  before  the  close  of 
business  on  the  closing  date  indicated 
above  will  be  considered  and  will  be 
available  for  examination  in  the  docket 
room  at  the  above  address. 

Issued  on:  March  27,  2002. 
Julie  Anna  Ciriilo, 
Chief  Safety  Officer. 
[FR  Doc.  02-7913  Filed  4-1-02;  8:45  am) 

BILUNG  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Adinlniatratlen 

Petition  for  Wah^er  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
from  certain  requirements  of  its  safety 
regulations.  The  individual  petition  is 
described  below  including,  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

National  Railroad  Passenger 
Corporation 

[Docket  Number  FRA-2001-10596] 

The  National  Railroad  Passenger 
Corporation  (Amtrak)  seeks  a  permanent 
waiver  of  compliance  from  certain 
provisions  of  the  Railroad  Power  Brake 
and  Drawbars  relations,  49  CFR  229, 
regarding  the  required  periodic  tests  of 
locomotive  brake  equipment. 
Specifically,  Amtrak  requests  that  the 
electronic  brake  equipment  used  on  the 
new  HHP8  electric  locomotives  be 
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subjected  to  the  same  provisions  as 
outlined  in  a  waiver  (H-95-3)  granted  to 
New  York  Air  Brake  Company  (^JYAB) 
for  their  CCB  brake  equipment,  which 
extended  the  time  requirements  for 
cleaning,  repairing  and  testing  of  brake 
components  listed  in  §  229.27(a)(2)  and 
§  229.29(a).  to  a  period  not  to  exceed 
five  years  or  1 ,840  days. 

Amtrak  claims  that  the  HHP8 
electronic  brake  equipment  is  similar  in 
arrangement  and  function  to  the  NYAB 
CCB  system.  It  also  incorporates  a 
number  of  the  same  components  used  in 
the  CCB  system.  Amtrak  believes  that 
the  five-year  interval  is  justified  on  the 
basis  of  the  duty  cycle  and  FMECA 
performed  for  the  Acela  brake  system,  of 
which  this  system  is  a  direct  variant  set 
up  for  double  end  control  and  includes 
the  locomotive  independent  brake  and 
quick  release  functions.  This  five-year 
maintenance  interval  is  also  currently 
outlined  in  the  maintenance  plan  for  the 
Acela  Train  Sets  under  49  CFR  Part  238. 
Tier  D  requirements.  Further,  the  HHP8 
locomotive  is  equipped  with  an  air 
quality  (dryers  and  filters)  system  that 
meets  current  industry  standards. 
Amtrak  would  like  to  maintain  the 
HHP8  locomotive  brake  equipment  with 
the  same  conditions  and  time  intervals 
as  specified  in  waiver  H-95-3,  which 
has  been  re-numbered  and  re-issued  as 
waiver  number  FRA-2000-7367. 
Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
conmients.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  hcls  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  conmient,  they 
should  notify  FRA  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  FRA-2001- 
10596)  and  must  be  submitted  to  the 
Docket  Clerk.  DOT  Central  Docket 
Management  Facility.  Room  PL-401. 
Washington.  D.C.  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. — 5:00  p.m.)  at 
the  above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at 
http://dms.dot.gov. 


Issued  in  Washingtcuv  ^-  °^  March  26, 
2002. 
Grady  C.  Cothen,  Jr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  02-7820  Filed  4-1-02;  8:45  am) 

BILLING  COOe  4eiO-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements. 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 
[Docket  No.  FRA-2002-116351 

Applicant:  Norfolk  Southern 
Corporation,  Mr.  Brian  L.  Sykes,  Chief 
Engineer.  C&S  Engineering,  99  Spring 
Street,  SW..  Atlanta,  Georgia  30303 

The  Norfolk  Southern  Corporation 
(NS)  seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system  on  the 
two  main  track  Stanley  Secondary 
between  milepost  DK-1.8  and  milepost 
DK-4.8.  near  Toledo.  Ohio,  on  the 
Dearborn  Division.  The  proposed 
changes  include  the  removal  of  the 
existing  four  automatic  block  signals, 
and  installation  of  back  to  back  fixed 
approach  signals  near  milepost  DK— 3.2. 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  facilities  no 
longer  needed  for  present  day  operation. 
Both  tracks  are  predominately  used  for 
storage,  and  there  have  been  no  through 
train  movements  on  the  Stanley 
Secondary  since  Jime  1, 1999. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  D.C.  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 


action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  commimications 
concerning  these  proceedings  are 
available  for  examination  during  regidar 
business  hours  (9:00  a.m.— 5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level),  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  All  dociunents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  bttp:/ 
/dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  March  26, 
2002. 

Grady  C.  Cothen,  Ir.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-7824  Filed  4-1-02;  8.45  am) 
BILLING  COOe  491 0-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Ptirsuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  frt>m  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

[Docket  No.  FRA-2002-11633] 

Applicant:  Norfolk  Southern 
Corporation,  Mr.  G.  A.  Thelen,  Assistant 
Vice  President — Mechanical,  185  Spring 
Street,  SW.,  Atlanta,  Georgia  30303- 
3703. 

The  Norfolk  Southern  Railway 
Company  (NS)  seeks  rehef  from  the 
requirements  of  the  Rules,  Standards 
and  Instructions,  Title  49  CFR,  part  236. 
section  236.586.  "Daily  or  after  trip  test" 
in  its  entirety  for  locomotives  equipped 
with  Ultra  Cab  equipment,  including  the 
associated  record  keeping  requirements 
of  the  236.586  test  contained  in  Section 
236.110. 

Applicant's  justification  for  relief:  NS 
believes  that  a  "proper  visual 
inspection"  is  redundant  to  inspections 
already  being  {>erformed.  and  a  second 
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identical  inspection  should  not  be 
necessary  solely  for  the  purpose  of 
complying  with  §  236.586  when 
UltraCab  equipment  is  involved. 
Therefore,  NS  contends  that  the  cab 
signal  equipment  (including  the  receiver 
bars)  already  receives  a  visual 
inspection  each  day,  as  well  as  an 
electronic  inspection  each  time  prior  to 
entering  cab  signal  territory. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  Uie  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  commimications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility.  Room  PI-401, 
Washington,  DC  20590-0001. 
Commimications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level),  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

I  FRA  expects  to  be  able  to  determine 
uiese  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  pubUc  hearing. 

I    Issued  in  Washington,  DC  on  March  26, 
2002. 

Grady  C.  Cothen,  |r.. 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-7825  Filed  4-1-02;  8:45  am) 

BILLING  CODE  491(>-0»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements. 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 
[Docket  Number  FRA-2002-1 1501] 

Applicant:  Rail  America, 
Incorporated,  Saginaw  Valley  Railway 
and  Huron  &  Eastern  Railway,  Mr.  Larry 
Ross,  General  Manager,  101  Enterprise 
Drive,  Vassar,  Michigan  48768. 

Rail  America  Incorporated  seeks 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  interlocking  near  Vassar, 
Michigan,  were  the  single  main  track  of 
the  Saginaw  Valley  Railway's  Brown 
City  Line,  at  milepost  19.70,  crosses  at 
grade  with  the  Huron  and  Eastern 
Railway's  Millington  Industrial  Spur,  at 
milepost  85.95.  The  proposed  changes 
include  the  discontinuance  and  removal 
of  all  associated  signals,  and  installation 
of  a  swing  gate  with  two  stop  signs  and 
locks  governed  by  operating  rules. 

The  reasons  given  for  the  proposed 
changes  is  the  severe  reduction  in  traffic 
and  it  is  not  feasible  to  justify  the  high 
maintenance  costs  required  of  the 
antiquated  equipment  used. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  commimications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  DC  20590-0001. 
Conununications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level),  400 


Seventh  Street,  SW.,  Washington.  DC 
'20590-0001.  All  documents  m  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  March  26, 
2002. 
Grady  C.  Cothen.  Jr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-7821  Filed  4-1-02;  8:45  am) 
BILLING  COOE  4910-I»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 
[Docket  Number  FRA-2002-117431 

Applicant:  South  Central  Florida 
Express,  Incorporated,  Ms.  Sally  C. 
Conley,  General  Manager,  900  South 
W.C.  Owen,  Clewiston.  Florida  33440. 

The  South  Central  Florida  Express. 
Incorporated  seeks  approval  of  the 
proposed  discontinuance  of  the 
Automatic  Block  Signal  Rules  which  are 
currently  in  effect  and  supplement  the 
Direct  Traffic  Control  Rules  between 
mileposts  K39.28  and  K40.95,  near  Port 
Mayaca,  Florida.  The  proposed  changes 
include  conversion  of  the  operative 
approach  signals  to  inoperative  type 
with  "APP  Markers",  and  the  speed 
between  the  home  signals  has  been 
reduced  to  20  mph. 

The  reason  given  for  the  proposed 
changes  is  that  present  day  operation 
does  not  warrant  retention  of  the  signal 
system,  and  the  Drawbridge  remains  up 
for  water  traffic. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
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interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  appHcant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  D.C.  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.— 5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  Pl-401  (Plaza  Level).  400 
Seventh  Street.  SW.,  Washington.  DC 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  D.C.  on  March  22, 
2002. 
Grady  C.  Cothen,  Jr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-7822  Filed  4-1-02;  8:45  am) 

MLUNQ  COM  4*10-06-* 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Adminlatration 

Notlca  of  Application  for  Approval  of 
DIscontinuanca  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements. 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a).  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 
(Docket  Number  FRA-2002-11668] 

Applicant:  Union  Pacific  Railroad 
Company.  Mr.  Phil  M.  Abaray.  Chief 
Engineer— Signals  1416  Dodge  Street, 
Room  1000.  Omaha.  Nebraska  68179- 
1000. 


The  Union  Pacific  Raikoad  Company 
seeks  approval  of  the  proposed 
modification  of  the  automatic  block 
signal  system,  on  the  Milwaukee 
Subdivision,  near  Norma,  Illinois, 
consisting  of  the  discontinuance  and 
removal  of  three  electric  switch  locks  at 
milepost  8.3,  and  one  electric  switch 
lock  at  milepost  10. 

The  reason  given  for  the  proposed 
changes  is  that  the  locks  are  in  ABS 
territory  with  a  50  mph  maximimi 
authorized  speed  limit,  and  are  no 
longer  needed. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401. 
Washington.  DC.  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  for  as 
practicable.  All  written  communicatidns 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.— 5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility.  Room  PI-401  (Plaza  Level),  400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
mspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C.  on  March  26, 
2002. 

Grady  C.  Cothen,  |r.. 

Deputy  Associate  Administrator,  for  Safety 
Standards  and  Program  Development. 
|FR  Doc.  02-7823  Filed  4-1-02;  8:45  am] 
HLUNQ  CODE  WlO-OO-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a).  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 
[Docket  Number  FRA-2002-11779] 

Applicant:  Union  Pacific  Railroad 
Company.  Mr.  Phil  M.  Abaray,  Chief 
Engineer— Signals,  1416  Dodge  Street, 
Room  1000,  Omaha,  Nebraska  681 79- 
1000. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  track  and  Boulder 
Industrial  Lead,  at  milepost  5.0  on  the 
Greeley  Subdivision,  near  Denver, 
Colorado,  consisting  of  the  following: 

1.  Conversion  of  the  power-operated 
crossover  to  hand  operation; 

2.  Discontinuance  and  removal  of  the 
exiting  southbound  controlled  signal  on 
the  main  track,  and  two  controlled  and 
one  approach  signals  on  the  Boulder 
Industrial  Lead; 

3.  Discontinuance  and  removal  of  the 
SL-6  locked  derail  and  switch  lock  on 
the  Commerce  City  Yard  Lead;  and 

4.  Installation  of  two  leaving  signals 
from  the  Boulder  Industrial  and 
Commerce  City  Yard  Leads,  and 
installation  of  a  new  southbound 
controlled  signal  on  the  main  track  to 
protect  the  BNSF  Interlocking  at 
milepost  4.8. 

The  reason  given  for  the  proposed 
changes  is  that  the  Boulder  Industrial 
Lead  has  been  shortened  and  no  longer 
carries  sufficient  traffic  to  justify  the 
controlled  crossover. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  commimications  concerning  this 
proceeding  should  be  identified  by  the 
docket  ntimber  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
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days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  commimications 
3  concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level),  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  D.C.  on  March  26, 
2002. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-7826  Filed  4-1-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2000-7744;  Notica  3] 

General  Motors  Corporation;  Notice  of 
Appeal  of  Denial  of  Petition  for 
Determination  of  inconsequential 
Noncompliance 

General  Motors  Corporation  (GM),  of 
Warren.  Michigan,  has  appealed  a 
decision  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
that  denied  its  application  for  a  decision 
that  its  noncompliances  with  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  108,  "Lamps.  Reflective  Devices, 
and  Associated  Equipment,"  be  deemed 
inconsequential  to  motor  vehicle  safety. 
j  Notice  of  receipt  of  the  petition  was 
|)ublished  in  the  Federal  Register  on 
August  14,  2000,  (65  FR  49632).  On  July 
23,  2001,  NHTSA  published  a  notice  in 
the  Federal  Register  denying  GM's 
petition,  stating  that  the  petitioner  had 
not  met  its  burden  of  persuasion  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  GM's  appeal 
is  published  in  accordance  vrith  NHTSA 
regulations  (49  CFR  556.7  and  556.8) 
and  does  not  represent  any  agency 
decision  or  other  exercise  of  judgment 
concerning  the  merits  of  the  appeal. 


GM  manufactured  201,472  Buick 
Centiuy  and  Buick  Regal  models 
between  October  1998  and  June  1999, 
some  of  whose  headlamps  do  not  meet 
the  photometric  requirements  in  FMVSS 
No.  108  for  test  points  above  the 
horizontal  (intended  for  overhead  sign 
illumination).  To  evaluate  the 
noncompliance,  GM  randomly  collected 
10  pairs  of  lamps  from  production  and 
photometrically  tested  them. 
Additionally,  GM  tested  the  same  10 
pairs  of  lamps  using  accurately-rated 
bulbs.  These  are  bulbs  that  have  their 
filaments  positioned  within  strict 
tolerances.  In  large-scale  bulb 
production,  the  filament  positions  vary 
slightly  and,  therefore,  can  produce 
varying  photometric  output.  The 
photometric  output  of  a  lamp  using  an 
accurately-rated  bulb  is  intended  to 
closely  represent  the  output  that  was 
intended  in  its  design,  and  not  that 
which  would  occur  in  a  mass-produced 
headlamp  as  sold  on  motor  vehicles. 

The  test  results  indicated  that  five  test 
points  (production  bulbs)  and  three  test 
points  (accurately-rated  bulbs), 
respectively,  failed  to  meet  the 
miniTTiiim  candela  requirements.  The 
test  results  also  indicated  that  the 
amount  of  light  below  the  minimum 
required  was  generally  less  than  10 
percent  at  all  noncomplying  test  points. 
However,  seven  failures  at  certain  test 
points  that  were  greater  than  16  percent 
below  the  minimum,  with  the  maximimi 
variation  being  24.4  percent  (at  1.5 
degrees  up)  with  a  production  btUb. 
Transport  Canada  conducted  tests  on 
headlamps  used  on  the  same  types  of 
vehicles,  and  found  that  all  the  test 
points  in  question  met  the  requirements. 
GM  believes  that  these  results  show  the 
noncomplying  results  were  related  to 
manufacturing  variations  and  were 
present  in  only  a  portion  of  the  lamps. 

GM  supported  its  application  for 
inconsequential  noncompliance  with 
the  following  statements: 

The  test  points  at  issue  are  all  above  the 
horizon  and  are  intended  to  measure 
illumination  of  overhead  signs.  They  do  not 
represent  areas  of  the  beam  that  illuminate 
the  road  surface,  and  the  headlamps  still 
fulfill  applicable  Federal  Motor  Vehicle 
Safety  Standard  108  requirements  regarding 
road  illumination. 

For  years  the  rule  of  thumb  has  been  that 
a  25  percent  difference  in  light  intensity  is 
not  significant  to  most  people  for  certain 
lighting  conditions. 

GM  has  not  received  any  complaints  from 
owners  of  the  subject  vehicles  about  their 
ability  to  see  overhead  signs. 

GM  is  not  aware  of  any  accidents,  injuries, 
owner  complaints  or  field  reports  related  to 
this  condition  for  these  vehicles. 

GM  also  cited  a  number  of 
inconsequentiality  applications  that  the 


agency  has  granted  in  the  past  as 
support  for  granting  its  application. 
Those  cited  were  submitted  by  GM  [59 
FR  65428;  December  19, 1994],  Subaru 
of  America.  [56  FR  59971;  Novembw  26, 
1991].  and  Hella.  Inc.  [55  FR  37602; 
September  12. 1990].  GM  also  cited  a 
University  of  Michigan  Transportation 
Research  histitute  (UMTRI)  report 
entitled  "Just  Noticeable  Differences  for 
Low-Beam  Headlamp  Intensities" 
(UMTRI-97-4,  February  1997) 

In  the  only  public  comment  received. 
Advocates  stated  its  "strongest 
opposition  to  NHTSA  granting  a  finding 
of  inconsequential  noncompliance  for 
the  GM  headlamps  which  are  the 
subject  of  this  notice."  Advocates  first 
pointed  out  that  it  believes  GM's 
purported  lack  of  complaints  about 
inadequate  headlamp  illiunination  has 
"no  merit  whatever."  It  believes  that  it 
is  unlikely  that  drivers  would  attribute 
their  driving  errors  or  crashes  to  a  faidty 
beam.  Fiulher,  it  believes  it  uidikely 
that  an  investigating  officer  at  a  crash 
scene  would  consider  the  characteristics 
of  the  beam  pattern  as  the  causal  factor. 
It  goes  on  to  say  that  crashes  may  have 
occurred  as  a  result  of  the 
noncompliance  of  which  GM  is  not 
aware. 

Advocates  also  discussed  the 
importance  of  overhead  lighting.  It 
stated  that: 


It  is  especially  crucial  for  adequate  levels 
of  lighting  to  fall  on  the  surfaces  of  high- 
mounted  retroreflectorized  traffic  control 
devices  that  advise  of  vehicle  maneuvers, 
speed  limit  changes,  warnings  of  hazardous 
conditions,  and  destination  information  to 
ensure  driver  confidence  and  safety  in 
executing  the  moment-to-moment  driving 
task. 

Advocates  referred  to  the  amendment 
of  FMVSS  No.  108  on  January  12, 1993 
[58  FR  3856]  that  added  minimum 
photometric  requirements  for 
headlamps  for  illimiination  of  overhead 
signs.  Advocates  reiterated  the  agency's 
rationale  for  this  rulemaking,  namely 
that  some  manufacturers  were 
introducing  headlamps  in  the  1980s  and 
1990s  that  widely  departed  from  the 
traditional  U.S.  beain  pattern.  These 
headlamps  were  providing  inadequate 
light  above  the  horizontal  to  illuminate 
overhead  signs. 

After  review  of  its  application  the 
agency  disagreed  with  GM  that  the 
noncompliances  were  inconsequential 
to  motor  vehicle  safety.  As  Advocates 
correctly  noted  in  its  comment,  the  sole 
purpose  of  the  1993  final  rule  was  to 
establish  photometric  minima  above  the 
horizon  so  that  headlamps  would 
stifficiently  illimiinate  overhead  signs. 
Without  any  test  point  minima 
specified,  some  manufacturers  were 
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designing  headlamps  that  provided  very 
little  light  above  the  horizon.  Because 
States  were  choosing  retroreflectorized 
overhead  signs  rather  than  the  more 
expensive  self-illuminated  ones,  the 
agency  determined  that  it  should 
address  the  increasing  need  for 
illumination  6f  overhead  reflectorized 
signs. 

In  setting  these  minima,  the  agency 
expected  the  industry  to  design  its 
headlamps  to  ensure  that  production 
variability  would  not  result  in 
noncompliances.  GM's  own  compliance 
tests  showed  failures  that  were  as  much 
as  24.4  percent  below  the  required 
minima.  Each  of  the  ten  headlamps  GM 
tested  had  noncomplying  test  points, 
with  all  but  two  having  failures  that 
were  greater  than  14.1  percent  below  the 
minimum  requirement.  This  testing 
indicated  that  there  may  be  a  serious 
flaw  in  the  design  and/or  production  of 
these  lamps. 

Although  GM  stated  that  Transport 
Canada  tested  and  found  all  lamps  to  be 
compliant,  the  company  did  not  provide 
any  substantiating  data,  or  even  the 
number  of  headlamps  tested  by 
Transport  Canada.  The  agency  contacted 
Transport  Canada  and  obtained  the  test 
data  on  the  subject  vehicles.  Initially, 
there  were  four  failures  at  the  relevant 
test  points.  The  failures  were  resolved 
by  reaiming  the  headlamps  one-quarter 
degree,  an  adjustment  allowed  by  the 
standard.  After  reaiming.  Transport 
Canada  found  the  lamps  to  be  in 
compliance  at  the  four  test  points  where 
they  had  previously  failed.  Although 
these  foxir  lamps  were  found  to  be  in 
compliance,  the  need  to  reaim  certain 
points  and  the  marginal  compliance  at 
others  shows  that  the  design  of  the 
lamps  was  marginal. 

A  January  1991  study  conducted  by 
UMTRI  (UMTRI-91-3)  recommended 
certain  minimum  intensity  levels  for 
test  points  above  the  horizontal  that  are 
intended  to  illuminate  signs.  UMTRI 
divided  its  recommendations  for 
minima  between  three  types  of 
retroreflectorized  signs:  enclosed  lens, 
encapsulated  lens,  and  microprismatic. 
each  respectively  more  reflective  than 
the  previous.  The  first  two  are  most 
relevant,  as  microprismatic  signs 
comprised  only  about  three  percent  of 
the  current  signs  at  that  time.  UMTRI 
concluded  that,  for  a  test  point  1.5 
degrees  up,  the  minimiun  intensities  for 
the  enclosed  and  encapsulated  lens 
signs  were  700  and  250  candela  (cd), 
respectively.  The  standard  currently 
requires  a  minimimi  of  200  cd.  In  setting 


this  level,  the  agency  expected 
manufacturers  to  factor  in  a  certain  level 
of  design  variability  to  assure 
compliance.  GM's  poorest  performing 
lamp  provided  about  150  cd  at  this  test 
point.  The  agency  finds  this 
unacceptable.  As  Advocates  pointed  out 
in  its  comments,  there  are  many  critical 
maneuvers  that  must  be  undertaken  in 
low  light  situations,  and  to  not  provide 
sufficient  light  to  illimiinate  signs  is  a 
detriment  to  motor  vehicle  safety. 

GM  cited  a  number  of  the  agency's 
previous  grants  of  inconsequentiality 
applications  that  were  based  upon  our 
conclusion  that  a  change  in  luminous 
intensity  of  approximately  25  percent 
must  occur  before  the  human  eye  can 
discern  a  difference.  GM  also  cited  an 
UMTRI  report  [UMTRI-97-4;  February 
1997]  to  support  its  position. 

The  agency  determined  that  these 
actions  and  the  1997  UMTRI  report  did 
not  support  GM's  conclusion.  The 
previous  actions  and  the  UMTRI  report 
all  dealt  with  an  observer's  ability  to  see 
a  headlamp  or  a  signal  light,  not  the 
ability  to  see  the  light  reflected  back 
bom  headlamp-illuminated  signs  or 
other  reflectors.  The  inconsequential 
applications  that  GM  cited  all  involved 
signal  lighting  with  deficiencies  in 
photometric  requirements.  In  all  cases, 
the  agency  was  confident  that  the 
noncompliant  signal  lights  would  still 
be  visible  to  nearby  drivers.  Because 
signal  lighting  is  not  intended  to 
provide  roadway  illumination  to  the 
driver,  a  less  than  25  percent  reduction 
in  light  output  at  any  particular  test 
point  is  less  critical. 

Regarding  the  UMTRI  study  on  just- 
noticeable  differences  for  lower-beam 
headlamps,  the  research  and  findings 
are  mostly  analogous  to  those  of  the 
signal  lighting  research.  UMTRI's  study 
was  designed  to  evaluate  the  just- 
noticeable  differences  for  glare 
intensities  of  oncoming  headlamps.  Like 
the  signal  light  research,  it  was 
performed  from  the  point  of  view  of  a 
driver  observing  differences  in 
headlamp  intensities.  The  agency  was 
not  persuaded  by  GM's  contentions 
about  the  meaning  of  this  research.  In  its 
report,  UMTRI  states: 

The  applications  of  (just  noticeable 
differences)  derived  from  judgments  about 
the  subjective  brightnesses  of  lamps  viewed 
directly  seems  less  of  a  leap  in  the  case  of 
signal  lamp  functions,  and  of  those  aspects 
of  headlamps  that  involve  direct  viewing 
(primarily  discomfort  glare),  than  in  the  case 
of  headlamp  functions  that  involve  the 
illumination  of  objects.  The  primary  reason 
for  caution  in  extending  the  current  results 


to  illuminated  objects  is  that  the  range  of 
luminances  of  such  objects  (e.g..  a  pedestrian 
at  100  meters  illuminated  by  headlamps  at 
night)  will  be  much  lower  than  the 
luminances  of  the  headlamps  themselves. 
The  [research]  can  therefore  be  used  more 
confidently  to  justify  applying  the  25  percent 
limit  for  inconsequential  noncompliance  to  a 
photometric  test  point  that  specifies  a 
maximum  for  glare  protection  than  to  one 
that  specifies  a  minimum  for  seeing  light. 
Further  work  on  the  effects  of  changes  in 
lamp  intensity  on  the  visibility  of 
illuminated  objects  is  desirable  to  clarify 
more  completely  the  issue  of  inconsequential 
noncompliance  for  headlamps. 

In  its  appeal,  GM  offers  this  new 
information  to  support  its  petition: 

GM  recently  obtained  and  tested  twenty- 
one  pairs  of  headlamps  from  used  1999  Regal 
and  Century  vehicles  built  between  August 
1998  and  March  1999.  The  42  headlamps  all 
exceed  the  minimum  photometric 
requirements  of  FMVSS  108.  This  was  true 
for  the  sign  illumination  test  points  as  well 
as  all  other  test  points.  |GM  stated  that  t]he 
weathering  of  the  lenses  over  the  past  two  to 
three  years  accounts  for  this  change  in 
performance. 

Because  overhead  sign  illumination  is 
affected  by  the  output  of  both  headlamps, 
GM  asked  two  independent  lighting  research 
experts  to  analyze  overhead  sign  illumination 
based  on  the  test  results  of  the  ten  pairs  of 
headlamps.  Their  report  shows  that  the 
combined  sum  of  the  illumination  from  any 
combination  of  two  of  those  headlamps 
exceeds  twice  the  minimum  illumination 
from  each  headlamp  required  by  FMVSS  108. 
The  system  light  output,  therefore,  exceeds 
the  implicit  functional  requirement  of  the 
standard. 

This  evidence,  which  (GM  describes]  in 
greater  detail  below,  indicates  that  customers 
driving  these  vehicles  are  and  have  been 
experiencing  no  less  than  the  amount  of 
overhead  sign  illumination  that  FMVSS  108 
requires.  On  this  basis,  the  noncompliance  is 
inconsequential  and  [thus,  GM  requested] 
reconsideration  of  NHTSA's  decision. 

Photometric  Test  Data  From  Field 
Headlamps 

GM  collected  42  headlamps  from  twenty- 
one  vehicles  and  all  photometric  test  points 
were  measured.  Each  bulb  appeared  to  be  the 
original  bulb  for  the  headlamp  assembly  and 
the  bulbs  were  not  disturbed  before  testing. 
Visual  aim  was  used  because  of  the  condition 
with  the  operation  of  the  VHAD  that  lead  to 
a  recall  campaign  (NHTSA  No.  99V356000. 
GM  No.  99093). 

The  vehicles  were  produced  between 
August  18. 1998  and  Februar>'  15. 1999. 
Three  of  the  vehicles  were  owned  by  GM 
employees  and  eighteen  were  selected  at 
random  at  auto  auctions  in  Detroit  and  Flint. 
Michigan.  All  42  headlamps  exceeded  the 
minimum  photometric  requirements  for  the 
sign  illumination  test  points  foimd  in  FMVSS 
108  (as  summarized  below). 


N. 
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Test  point 


Lf  ft  Headlamp: 
0.5U.  1R-3R 

4U-8L    

4U-8R   

2U-4L    

Right  Headlamp: 
0.5U,  1R-3R 

4U-8L    

4U-8R   

2U-4L    


Requirement 
(Candela) 


500 
64 
64 

135 

500 
64 
64 

135 


Average  (Can- 
dela) 


674 

114 

91 

159 


82 
135 
308 


Range  (Can- 
dela) 


501-1214 

88-148 

64-125 

136-198 

577-2679 

64-107 

109-196 

274-346 


[GM's]  hypothesis  was  that  these  results 
were  caused  by  weathering  of  the  lens 
coating,  which  increases  light  scatter. 
Weathering  is  caused  by  exposure  to 
temperature  changes,  precipitation,  and 


contact  with  dust,  stones,  and  other 
environmental  factors.  This  is  a  well-known 
phenomenon  that  occurs  in  lamps  that  meet 
fully  the  haze  requirement  in  S5.1.2,  as  these 
lamps  do.  To  test  our  hypothesis,  the  lenses 


of  ioui  of  the  tested  lamps  were  removed  .and 
replaced  with  a  new,  unused  lens.  The 
photometric  results  with  the  original  and 
new  lenses  were: 


Test  point 


Left  Headlamp: 
0.5U.  1R-3R 

4U-8L    

4U-8R   

2U-4L    

Right  Headlamp: 
0.5U,  1R-3R 

4U-8L    

4LJ-8R   

2U-4L    


Requirement 
Average 


500 
64 
64 

135 

500 
64 
64 

135 


Average  with 
new  lenses 
(Candela) 


Using  the  averages,  the  results  for  the 
original  lenses  exceeded  those  for  the  new 
lenses  for  all  but  one  test  point. 

In  the  group  of  42  lamps.  [GM]  also 
compared  the  performance  of  the  lamps  from 
the  ten  newest  and  eleven  oldest  vehicles.  No 
significant  difference  was  observed. 

Because  of  weathering,  the  headlamps  on 
these  vehicles  now  meet  the  photometric 
requirements  that  some  of  the  new 
headlamps  did  not  meet.  The  noncompliance 
of  the  new,  unused  lamps  is,  therefore 
inconsequential. 

Combined  Light  Output  From  Left  and  Right 
Low-beam  Headlamps 

The  test  point  values  for  each  headlamp 
were  set  by  NHTSA  to  achieve  a  certain 
overall  level  of  sign  illumination.  58  FR 
3856.  3858  (Jan.  12, 1993).  At  least  two 
headlamps  are  required  by  the  standard.  To 
assess  the  impact  of  the  noncompliance  on 
the  illumination  of  overhead  signs,  one 
should  examine  the  light  output  of  both 
headlamps.  [GM]  asked  two  well-knovra 
researchers  in  the  field  of  vehicle  lighting  to 
do  so. 

Their  analysis  was  based  on  the  1999 
photometric  data  frt)m  an  independent  test 
laboratory  for  ten  pairs  of  headlamps  with 
production  bulbs.  The  combined  light  output 
from  a  left  and  a  right  headlamp  was 
calculated  for  three  different  scenarios: 

Worst  case:  The  worst  performing  left  lamp 
was  paired  with  the  worst  performing  right 
lamp.  For  each  test  point,  the  worst  case 
headlamps  were  selected  separately. 


Best  case:  As  above,  but  using  the  best 
performing  left  and  right  headlamps. 

Average  case:  The  mean  values  were 
paired  for  the  left  and  right  headlamps. 

The  result,  even  in  the  worst  case  scenario, 
is  illumination  of  overhead  signs  that  is 
greater  than  twice  the  minimum  photometric 
requirements  for  a  single  headlamp.  When 
pairing  the  worst  performing  left  and  right 
headlamps,  the  combined  light  exceeded 
twice  the  requirement  by  20%  for  4U-8R,  6% 
for  4U-8L.  45%  for  2U-4L,  26%  for  1.5U-1R 
to  3R,  and  11%  for  0.5U-1R  to  3R.  The  points 
at  which  left  and  right  lamps  failed  were 
consistently  different,  so  the  margin  by 
which  each  exceeded  the  points  at  which 
they  passed  offset  the  failures  when  the 
results  are  combined. 

Consistent  with  FMVSS  108,  these  vehicles 
could  have  been  equipped  with  left  and  right 
headlamps  that  each  precisely  met  (but  did 
not  exceed)  the  overhead  sign  illumination 
test  point  requirements.  While  some  of  these 
vehicles  were  equipped  with  lamps  that  did 
not  meet  some  of  the  individual  test  points 
(and  exceed  others),  the  overhead  sign 
illumination  from  these  vehicles  is  no  less 
than  what  is  lawful.  Indeed,  the  requirements 
are  exceeded  by  six  to  forty-five  percent  for 
the  worst  case. 

In  denying  the  petition,  NTHSA  noted  that 
it  expected  manufacturers  to  account  for 
design  variability.  GM's  design  and 
performance  requirements  do  account  for 
expected  variability  to  assure  compliance.  In 
this  instance,  variability  exceeded  reasonable 
expectations  and  a  noncompliance  occurred. 
When  the  light  that  can  reach  overhead  signs 
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from  both  headlamps  on  these  vehicles  is 
considered,  the  performance  not  only  meets 
the  implied  requirement,  but  meets  it  with  a 
margin.  This  demonstrates  that  the 
noncompliance  is  inconsequential. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  appealinig 
NHTSA's  decision  described  above. 
Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  U.S. 
Department  of  Transportation.  Docket 
Management.  Room  PL-^01 .  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closiivg  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  wrill  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below.  Comment 
closing  date:  May  2.  2002. 

(49  U.S.C.  301118.  301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 
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Issued  on:  March  28.  2002. 
Stephen  R.  Kratzke. 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  02-7960  Filed  4-1-02;  8:45  am) 
BUAJNO  CODE  491(>-a*-# 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2002-11882;  Notice  1] 

Michelin  North  America,  inc.;  Receipt 
of  Application  for  Decision  of 
inconsequential  Noncompliance 

Michelin  North  America.  Inc., 
(Michelin)  has  determined  that 
approximately  385  275/80  R  22.5 
Michelin  PXZE  TL  LRG  tires  do  not 
meet  the  labeling  requirements 
mandated  by  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  119. 
"New  pneumatic  tires  for  vehicles  other 
than  passenger  cars." 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Michelin  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  part  573, 
"Defect  and  Noncompliance  Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 


Driring  the  peri6d  of  the  42nd  week  of 
2001  through  the  44th  week  of  2001.  the 
Kentville.  Nova  Scotia.  Canada  plant  of 
Michelin  North  America  (Canada)  Inc.. 
produced  a  number  of  tires  where,  on 
one  side  of  the  tire,  the  maximum  load 
rating  information  was  substituted  for 
the  tire  inflation  pressiue  information. 
This  condition  does  not  meet  the 
requirements  of  FMVSS  No.  119. 
S6.5(d). 

The  required  marking  reads: 
Max  Load  Single  28001^  (6175  lbs)  at 

760  kPa  (110  psi)  cold 
Max  Load  Dual  2575  kg  (5675  lbs)  at  760 

kPa  (110  psi)  cold 

The  noncompliant  tires  were  marked 
on  one  side  as  below: 
Max  Load  Single  2800  kg  (6175  lbs) 

2800  kg  (6175  lbs) 
Max  Load  Dual  2575  kg  (5675  lbs)  .2575 

kg  (5675  lbs) 

The  opposite  side  of  the  tire  was 
correctly  marked. 

Of  the  385  noncompliant  tires, 
approximately  283  tires  may  have  been 
delivered  to  end-users.  The  remaining 
tires  have  been  isolated  in  Michelin's 
warehouses  and  will  be  brought  into  full 
compliance  with  the  marking 
requirement  of  FMVSS  No.  119  or 
scrapped. 

Michelin  does  not  believe  that  this 
marking  error  will  impact  motor  vehicle 
safety  because  the  tires  meet  all  Federal 
Motor  Vehicle  Safety  performance 
standards.  The  routine  source  of  tire 
inflation  pressure  is  not  the  tire  sidewall 
marking.  Typically  the  proper  inflation 


pressures  are  obtained  from  the  vehicle 
owner's  manual,  manufacturer's  or 
industry  standards  publications  or  from 
the  vehicle  placard,  thus  the  source  of 
the  property  inflation  is  readily 
available  to  the  user. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PL-401. 400 
Seventh  Street.  SW..  Washington.  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  notice  of  the  decision  will  be 
published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below.  Comment  closing  date:  May  2, 
2002. 

(49  U.S.C.  301118,  301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  March  28.  2002. 
Stephen  R.  Kratzke. 
Associate  Administrator,  for  Safety 
Performance  Standards. 
[FR  Doc.  02-7961  Filed  4-1-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRP8rt63 

[FRL-7163-4] 
RIN  2060-AH41 

National  Emiaaion  Standarda  for 
Hazardoua  Air  Pollutanta:  Organic 
LIqulda  DiatritMJtIon  (Non-Gaaollna) 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule. 

SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  organic  Uquids 
distribution  (OLD)  (non-gasoline) 
operations,  which  are  carried  out  at 
storage  terminals,  refineries,  crude  oil 
pipeline  stations,  and  various 
manufactiiring  facilities.  These 
proposed  standards  would  implement 
section  112(d)  of  the  Clean  Air  Act 
(CAA)  by  requiring  all  OLD  operations 
at  plant  sites  that  are  major  sources  to 
meet  hazardous  air  pollutant  (HAP) 
emission  standards  reflecting  the 
application  of  the  maximiun  achievable 
control  technology  (MACT). 

The  EPA  estimates  that  approximately 
70,200  megagrams  per  year  (Mg/yr) 
(77.300  tons  per  year  (tpy))  of  HAP  are 
emitted  from  fecUities  in  this  soiuce 
category.  Although  a  large  number  of 
orgsmic  HAP  are  emitted  nationwide 
from  these  operations,  benzene, 
ethylbenzene,  toluene,  vinyl  chloride, 
and  xylenes  are  among  the  most 
prevalent.  These  HAP  have  been  shown 
to  have  a  variety  of  carcinogenic  and 
noncancer  adverse  health  effects. 

The  EPA  estimates  that  these 
proposed  standards  would  resiUt  in  the 
reduction  of  HAP  emissions  from  major 
soiut;es  in  the  OLD  source  category  by 
28  percent.  The  emissions  reductions 
achieved  by  these  proposed  standards, 
when  combined  with  the  emissions 
reductions  achieved  by  other  similar 
standards,  would  provide  protection  to 
the  public  and  achieve  a  primary  goal  of 
the  CAA. 

DATES:  Comments.  Submit  comments  on 
or  before  June  3,  2002. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  April  22.  2002.  a  public 
hearing  will  be  held  on  May  2.  2002. 
ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  Number  A-98-13, 
U.S.  EPA,  1200  Pennsylvania  Avenue, 
NW.  Washington.  DC  20460.  In  person 
or  by  courier,  deliver  comments  (in 


duplicate  if  possible)  to:  Air  and 
Radiation  Dojket  and  Information 
Center  (6102).  Attention  Docket  Number 
A-98-13,  U.S.  EPA.  401  M  Street.  SW. 
Washington  DC  20460.  The  EPA 
requests  that  a  separate  copy  also  be 
sent  to  the  contact  person  listed  below 
(see  FOR  FURTHER  INFORMATION  CONTACT). 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  10  a.m.  in  the 
EPA's  Office  of  Administration 
Auditoriiun.  Research  Triangle  Park. 
North  Carolina,  or  at  an  alternate  site 
nearby. 

Docket.  Docket  No.  A-98-13  contains 
supporting  information  used  in 
developing  the  standards.  The  docket  is 
located  at  the  U.S.  EPA.  401  M  Street. 
SW.  Washington,  DC  20460,  in  Room 
M-1500.  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m..  Monday  through  Friday, 
except  for  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Martha  Smith,  Waste  and  Chemical 
Processes  Group,  Emission  Standards 
Division  (MD-13).  U.S.  EPA.  Research 
Triangle  Park.  NC  27711;  phone  (919) 
541-2421.  e-mail 
"smith.martha®epa.gov. " 

SUPPLEMENTARY  INFORMATION: 

Comments.  Comments  and  data  may 
be  submitted  by  electronic  mail  (e-mail) 
to:  a-and-r-docket&epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  to  avoid  the  use  of  special 
characters  and  encryption  problems. 
Comments  will  also  be  accepted  on 
disks  in  WordPerfect*  Corel  8  file 
format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  nimiber:  A-98-13.  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
libraries. 

Conunenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensiue  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Attention:  OAQPS 
Document  Control  Officer.  Attn:  Ms. 
Martha  Smith.  U.S.  EPA.  411  W.  Chapel 
Hill  Street.  Room  740B.  Durham.  NC 
27701.  The  EPA  will  disclose 
information  identified  as  CBI  only  to  the 
extent  allowed  by  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  the 
EPA.  the  information  may  be  made 


available  to  the  public  without  further 
notice  to  the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  JoLynn  Collins  of 
the  EPA  at  (919)  541-5671  at  least  2 
days  in  advance  of  the  public  hearing. 
Persons  interested  in  attending  the 
public  hearing  must  also  call  Ms. 
Collins  to  verify  the  time,  date,  and 
location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties 
the  opportunity  to  present  data,  views, 
or  argimients  concerning  these  proposed 
emission  standards. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  the  CAA.) 
The  regulatory  text  and  other  materials 
related  to  this  rulemaking  are  available 
for  review  in  the  docket,  or  copies  may 
be  mailed  on  request  from  the  Air 
Docket  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying  docket  materials. 

World  Wide  Web  (WWW),  hi  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  proposed  rule  is 
also  available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
The  TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  Following 
signature,  a  copy  of  the  rule  will  be 
posted  on  the  TTN's  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  ndes:  http://www.epa.gov/ 
ttn/oarpg.  If  more  information  regarding 
die  TTN  is  needed,  call  the  TTN  HELP 
line  at  (919)  541-5384. 

Title  Change.  For  purposes  of  this 
proposed  rule,  the  title  has  been 
changed  to  "National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Organic  Liquids  Distribution  (non- 
Gasoline)"  to  better  describe  the  affected 
population.  The  source  category  list  and 
regulatory  agenda  will  be  amended  to 
reflect  this  name  change  in  a  separate 
action. 

Background  Information.  The 
backgroimd  information  for  the 
proposed  standards  is  not  contained  in 
a  formal  background  information 
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document  (BID).  Instead,  we  have 
prepared  technical  memoranda  covering 
the  following  topic  areas: 

•  Industry  description. 

•  Model  OLD  plants. 

•  Industry  baseline  emissions. 

•  Emission  control  options. 

•  MACT  floor  determination. 


•  Environmental,  energy,  and  cost 
impacts. 

•  Economic  impacts. 

These  memos  have  been  combined  into 
a  technical  support  document  (TSD). 
which  is  included  in  Docket  No.  A-98- 
13. 

In  addition,  there  are  several  other 
memos  that  discuss  individual  issues, 


such  as  selection  of  the  affected  organic 
HAP  and  the  miniimim  HAP  cutoff 
defining  the  affected  organic  liquids. 
Each  of  these  technical  memos  has  also 
been  placed  in  Docket  No.  A-98-13. 
Regulated  Entities.  Categories  and 
entities  potentially  regulated  by  this . 
action  include: 


Category 


Industry 


Federal  Government 


SIC* 


2821 
2865 
2869 
2911 
4226 
4612 
5169 
5171 


NAICS' 


325211 

325192 

325188 

32411 

49311 

49319 

48611 

42269 

42271 


Examples  of  regulated  entities 


Operations  at  major  sources  ttiat  transfer  organic  liquids  into  or  out  of  the  plant  site,  includ- 
ing: liquid  storage  terminals,  crude  oil  pipeline  stations,  petroleum  refineries,  chemical  man- 
ufacturing facilities,  and  other  manufacturing  facilities  with  collocated  OLD  operations. 


Federal  agency  facilities  that  operate  any  of  the  types  of  entities  listed  under  the  "industry" 
category  in  this  table. 


•Considered  to  be  the  primary  industrial  codes  for  the  plant  sites  with  OLD  operations,  but  the  list  is  not  necessarily  exhaustive. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  would  be 
regulated  by  this  action,  you  should 
examine  the  applicability  criteria  in 
§  63.2334  of  the  proposed  rule.  If  you 
have  any  questions  regarding  the 
applicability  of  this  proposed  action  to 
a  particular  entity,  consult  the  person 
Usted  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section  or 
your  EPA  regional  representative  as 
listed  in  §  63.13  of  40  CFR  part  63. 
subpart  A  (General  Provisions). 

Outline.  The  following  outline  is 
provided  to  assist  you  in  reading  this 
preamble. 

I.  Background 

A.  How  would  this  rule  relate  to  other  EPA 
regulatory  actions? 

B.  What  is  the  source  of  authority  for 
development  of  NESHAP? 

C.  What  criteria  are  used  in  the 
development  of  NESHAP? 

D.  What  are  the  potential  health  effects 
associated  with  HAP  emitted  from  OLD 
operations? 

n.  Summary  of  the  Proposed  Rule 

A.  What  source  category  would  be  affected 
by  the  proposed  NESHAP? 

B.  What  are  the  primary  sources  of 
emissions  and  what  are  the  emissions? 

C.  What  would  be  the  affected  source? 

D.  What  would  be  the  emission  limits, 
operating  limits,  and  other  standards? 

E.  What  would  be  the  testing  and  initial 
compliance  requirements? 

F.  What  would  be  the  continuous 
compliance  provisions? 

G.  What  would  be  the  notification, 
recordkeeping,  and  reporting 
requirements? 

H.  Rationale  for  Selecting  the  Proposed 
.  Standards 


A.  How  did  we  select  the  source  category? 

B.  How  did  we  select  the  proposed 
pollutants  to  be  regulated? 

C.  How  did  we  select  the  proposed  affected 
source? 

D.  How  did  we  determine  the  basis  and 
level  of  the  proposed  standards  for 
existing  and  new  sources? 

E.  How  did  we  select  the  format  of  the 
proposed  standards? 

F.  How  did  we  select  the  proposed  testing 
and  initial  compliance  requirements? 

G.  How  did  we  select  the  proposed 
continuous  compliance  requirements? 

H.  How  did  we  select  the  proposed 
notification,  recordkeeping,  and 
reporting  requirements? 

IV.  Summary  of  Environmental,  Energy,  and 

Economic  Impacts 

A.  What  are  the  air  quality  impacts?  ^ 

B.  What  are  the  cost  impacts? 

C.  What  are  the  economic  impacts? 

D.  What  are  the  nonair  quality  health, 
environmental,  and  energy  impacts? 

V.  Administrative  Requirements 

A.  Executive  Order  12866.  Regulatory 
Plaiming  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13084,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulatory  Flexibility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  at  seq. 

H.  Paperwork  Reduction  Act 
I.  National  Technology  Transfer  and 
Advancement  Act 


L  Background 

A.  How  Would  This  Rule  Relate  to  Other 
EPA  Regulatory  Actions? 

Owners  and  operators  of  plant  sites 
which  contain  organic  liquids 
distribution  activities  that  are 
potentially  subject  to  these  proposed 
standards  for  OLD  operations  may  also 
be  subject  to  other  NESHAP  because  of 
other  activities  that  take  place  on  the 
same  plant  site.  Some  tank  farms  are 
used  to  store  and  transfer  organic 
liquids  onto  or  off  a  synthetic  organic 
chemical  manufacturing  industry 
(SOCMI)  plant  site  that  is  subject  to  40 
CFR  part  63,  subparts  F,  G,  and  H — 
National  Emission  Standards  for 
Organic  Hazardous  Air  Pollutants  from 
the  Synthetic  Organic  Chemical 
Maniifacturing  Industry  (commonly 
referred  to  as  the  hazardous  organic 
NESHAP.  or  "HON").  Distribution  of 
crude  oil  or  other  organic  liquids  at  a 
petroleum  refinery  subject  to  40  CFR 
part  63,  subpart  CC — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  Petroleum  Refineries  (the  Refinery 
NESHAP),  may  also  come  under  OLD 
NESHAP  coverage.  Finally,  bulk 
gasoline  terminals  subject  to  40  CFR 
part  63.  subpart  R— National  Emission 
Standards  for  Gasoline  Distribution 
Facilities  (Bulk  Gasoline  Terminals  and 
Pipeline  Breakout  Stations)  may 
distribute  non-gasoline  organic  liquids 
through  dedicated  equipment  which 
would  fall  imder  these  proposed  OLD 
standards.  At  plant  sites  subject  to  both 
the  proposed  OLD  standards  and 
another  NESHAP,  the  OLD  NESHAP. 
when  finalized,  would  apply  only  to  the 
specific  equipment  and  activities  that 
are  related  directly  to  the  distribution  of 


15676 


Federal  Register / Vol.  67,  No.  63 /Tuesday.  April  2,  2002 / Proposed  Rules 


affected  non-gasoline  organic  liquids 
(which  includes  liquids  moved  either 
onto  or  off  the  site). 

Some  existing  NESHAP  may  already 
regulate,  and  some  NESHAP  under 
development  may  intend  to  regulate, 
equipment  used  to  distribute  organic 
liquids  (e.g.,  certain  storage  tanks  or 
transfer  racks  at  chemical  production 
facilities  subject  to  the  HON).  To  avoid 
overlap  of  requirements  in  these  cases, 
the  OLD  NESHAP  would  not  apply  to 
any  OLD  emission  source  already 
complying  with  control  provisions 
under  another  part  63  NESHAP.  For 
other  applicable  NESHAP  that  are  not 
yet  final  and  which  potentially  would 
apply  to  OLD  equipment,  the  NESHAP 
that  have  the  earliest  compliance  date 
would  apply.  One  NESHAP.  40  CFR 
part  63,  subpart  FFFF,  the 
Miscellaneous  Organic  Chemical 
Production  and  Processes  NESHAP 
(MON).  is  being  developed  concurrently 
with  the  OLD  NESHAP,  and  potentially 
will  regulate  certain  organic  liquid 
distribution  soiuces  (i.e.,  storage  tanks, 
transfer  racks,  and  equipment  leaks) 
located  at  MON  facility  plant  sites.  For 
all  such  distribution  sources  at  MON 
facilities,  the  OLD  NESHAP  would  defer 
to  the  MON  and  would  not  apply  to  any 
of  those  sources. 

The  Pollution  Prevention  Act  of  1990 
(42  U.S.C.  13101  et  seq..  Public  Law 
101-508,  November  5, 1990)  establishes 
the  national  policy  of  the  United  States 
for  pollution  prevention.  This  Act 
declares  that:  (1)  Pollution  should  be 
prevented  or  reduced  whenever  feasible: 
(2)  pollution  that  cannot  be  prevented  or 
reduced  should  be  recycled  or  reused  in 
an  environmentally-saie  manner 
wherever  feasible;  (3)  pollution  that 
cannot  be  recycled  or  reused  should  be 
treated;  and  (4)  disposal  or  release  into 
the  atmosphere  should  be  chosen  only 
as  a  last  resort. 

The  OLD  operations  covered  by  these 
proposed  standards  distribute  organic 
liquids  that  are  often  manufactured  and 
consiuned  by  other  parties.  Thus,  two  of 
the  most  common  approaches  for 
preventing  pollution  (product 
reformulation  or  substituting  less 
polluting  products)  are  not  available  to 
these  facilities.  Similarly,  these  facilities 
cannot  use  recycling  or  reuse  as  a  way 
of  limiting  the  amount  of  these  liquids 
that  they  handle.  However,  the 
proposed  equipment  and  work  practice 
standards  would  prevent  pollution  from 
two  of  the  principal  emission  sources  in 
OLD  operations.  For  storage  tanks,  we 
expect  floating  roofs  to  be  used  as  a 
common  alternative  to  add-on  control 
technologies.  For  leaks  from  equipment 
such  as  pumps  or  valves,  the  required 
leak  detection  and  repair  program  also 


would  prevent  pollution  at  the  source 
without  the  need  for  add-on  control 
equipment.  The  EPA  is  considering 
whether  there  are  any  pollution 
prevention  measures  that  could  be 
specified  as  alternatives  to  the  control 
approaches  in  the  proposed  standards. 
We  are  specifically  requesting 
comments  from  the  public  on  ways  that 
additional  pollution  prevention 
measures  could  be  applied  at  OLD 
operations  facilities. 

B.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP, 
and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories.  The 
category  of  major  sources  covered  by 
today's  proposed  NESHAP  was  on  our 
initial  list  of  HAP  emission  source 
categories  as  published  in  the  Federal 
Regbter  on  July  16,  1992  (57  FR  31576). 
Major  sources  of  HAP  are  those  that 
have  the  potential  to  emit  10  tons/yr  or 
more  of  any  one  HAP  or  25  tons/yr  or 
more  of  any  combination  of  HAP. 

C.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  the  maximum 
achievable  control  technology  (MACT). 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensiu-es  that  the  standard  is  set  at  a  level 
that  assures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best-performing  5  sources  for 
categories  or  subcategories  with  fewer 
than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 


establish  standards  more  stringent  than 
the  floor  based  on  consideration  of  the 
cost  of  achieving  the  emissions 
reductions,  any  health  and 
environmental  impacts,  and  energy 
requirements. 

D.  What  Are  the  Potential  Health  Effects 
Associated  With  HAP  Emitted  From 
OLD  Operations? 

The  type  of  adverse  health  effects 
associated  with  HAP  emitted  by  this 
source  category  can  range  from  mild  to 
severe.  The  extent  and  degree  to  which 
health  effects  may  be  experienced  is 
dependent  upon:  (1)  The  ambient 
concentrations  observed  in  the  area;  (2) 
duration  and  frequency  of  exposures; 
and  (3)  characteristics  of  exposed 
individuals  (  e.g.,  genetics,  age, 
preexisting  health  conditions,  and 
lifestyle)  which  vary  gready  within  the 
population.  Some  of  these  factors  are 
also  influenced  by  source-specific 
characteristics  (e.g.,  emission  rates, 
release  heights,  and  local  weather 
conditions)  as  well  as  pollutant-specific 
characteristics  such  as  toxicity.  The 
following  is  a  summary  of  the  potential 
health  effects  associated  with  exposure 
to  some  of  the  primary  HAP  emitted 
from  OLD  operations. 

Benzene.  Acute  (short-term) 
inhalation  exposure  of  humans  to 
benzene  may  cause  drowsiness, 
dizziness,  and  headaches,  as  well  as 
eye,  skin,  and  respiratory  tract  irritation, 
and,  at  high  levels,  unconsciousness. 
Chronic  (long-term)  inhalation  exposure 
has  caused  various  disorders  in  the 
blood,  including  reduced  numbers  of 
red  blood  cells  and  aplastic  anemia,  in 
occupational  settings.  Reproductive 
effects  have  been  reported  for  women 
exposed  by  inhalation  to  high  levels, 
and  adverse  effects  on  the  developing 
fetus  have  been  observed  in  animal 
tests.  Increased  incidence  of  leukemia 
(cancer  of  the  tissues  that  form  white 
blood  cells)  has  been  obs'erved  in 
humans  occupationally  exposed  to 
benzene.  The  EPA  has  classified 
benzene  as  a  Group  A.  known  human 
carcinogen. 

Ethylbenzene.  Acute  exposure  to 
ethylbenzene  in  humans  results  in 
respiratory  effects  such  as  throat 
irritation  and  chest  constriction, 
irritation  of  the  eyes,  and  neiuological 
effects  such  as  dizziness.  Chronic 
exposure  to  ethylbenzene  by  inhalation 
in  humans  has  shown  conflicting  resiUts 
regarding  its  effects  on  the  blood. 
Animal  studies  have  reported  effects  on 
the  blood,  liver,  and  kidneys  from 
chronic  inhalation  exposures.  No 
information  is  available  on  the 
developmental  or  reproductive  effects  of 
ethylbenzene  in  himians,  but  animal 
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studies  have  reported  developmental 
effects,  including  birth  defects  in 
animals  exposed  via  inhalation.  The 
EPA  has  classified  ethylbenzene  in 
Group  D,  not  classifiable  as  to  human 
carcinogenicity. 

I  Toluene.  Himians  exposed  to  toluene 
for  short  periods  may  experience 
irregular  heartbeat  and  effects  on  the 
central  nervous  system  (CNS)  such  as 
fatigue,  sleepiness,  headaches,  and 
nausea.  Repeated  exposure  to  high 
concentrations  may  induce  loss  of 
coordination,  tremors,  decreased  brain 
size,  and  involimtary  eye  movements, 
and  may  impair  speech,  hearing,  and 
vision.  Chronic  exposure  to  toluene  in 
himians  has  also  been  indicated  to 
irritate  the  skin,  eyes,  and  respiratory 
tract,  and  to  cause  dizziness,  headaches, 
and  difficulty  with  sleep.  Children 
exposed  to  toluene  before  birth  may 
suffer  CNS  dysfunction,  attention 
deficits,  and  minor  face  and  limb 
defects.  Inhalation  of  toluene  by 
pregnant  women  may  increase  the  risk 
of  spontaneous  abortion.  The  EPA  has 
developed  a  reference  concentration  of 
0.4  milligrams  per  cubic  meters  (mg/m^) 
for  toluene.  Inhalation  of  this 
concentration  or  less  over  a  lifetime 
would  be  imlikely  to  result  in  adverse 
noncancer  effects.  No  data  exist  that 
suggest  toluene  is  carcinogenic.  The 
EPA  has  classified  toluene  in  Group  D, 
not  classifiable  as  to  human 
carcinogenicity. 

Vinyl  chloride.  Acute  exposure  to 
high  levels  of  vinyl  chloride  in  air  has 
resulted  in  CNS  effects  such  as 
dizziness,  drowsiness,  and  headaches  in 
humans.  Chronic  exposure  to  vinyl 
chloride  through  inhalation  and  oral 
exposvue  in  humans  has  resiUted  in 
liver  damage.  Human  and  animal 
studies  show  adverse  effects  which  raise 
a  concern  about  potential  reproductive 
and  developmental  hazards  to  humans 
from  exposure  to  vinyl  chloride.  Cancer 
is  a  major  concern  from  exposure  to 
vinyl  chloride  via  inhalation,  as  vinyl 
chloride  exposure  has  been  shown  to 
increa3e  the  risk  of  a  rare  form  of  liver 
cancer  in  humans.  The  EPA  has 
classified  vinyl  chloride  as  a  Group  A, 
known  human  carcinogen. 

Xylenes.  Short-term  inhalation  of 
mixed  xylenes  (a  mixture  of  three 
closely  related  compounds)  in  himians 
may  cause  irritation  of  the  nose  and 
throat,  nausea,  vomiting,  gastric 
irritation,  mild  transient  eye  irritation, 
and  neurological  effects.  Long-term 
inhalation  of  xylenes  in  humans  may 
result  in  CNS  effects  such  as  headaches, 
dizziness,  fatigue,  tremors,  and 
incoordination.  Other  reported  effects 
include  labored  breathing,  heart 
palpitation,  severe  chest  pain,  abnormal 


electrocardiograms,  and  possible  effects 
on  the  blood  and  kidneys. 
Developmental  effects  have  been 
indicated  from  xylene  exposure  via 
inhalation  in  animals.  Not  enough 
information  exists  to  determine  the 
carcinogeniq  potential  of  mixed  xylenes. 
The  EPA  has  classified  xylenes  in  Group 
D,  not  classifiable  as  to  human 
carcinogenicity. 

Implementation  of  the  OLD  NESHAP  . 
would  reduce  nationwide  organic  HAP 
emissions  significantly  from  current 
levels.  Thus,  the  proposed  standards 
have  the  potential  for  providing  both 
cancer  and  noncancer  related  health 
benefits. 

By  requiring  facilities  to  reduce 
organic  HAP  emitted  from  OLD 
operations,  the  proposed  standards 
would  also  reduce  emissions  of  volatile 
organic  compounds  (VOC).  Many  VOC 
react  photochemically  with  nitrogen 
oxides  in  the  atmosphere  to  form 
tropospheric  (low-level)  ozone.  A 
number  of  factors  affect  the  degree  to 
which  VOC  emission  reductions  will 
reduce  ambient  ozone  concentrations. 

Human  laboratory  and  community 
studies  have  shown  that  exposure  to 
ozone  levels  that  exceed  the  national 
ambient  air  quality  standards  (NAAQS) 
can  result  in  various  adverse  health 
impacts  such  as  alterations  in  lung 
capacity  and  aggravation  of  existing 
respiratory  disease.  Animal  studies  have 
shown  increased  susceptibility  to 
respiratory  infection  and  lung  structure 
changes.  The  VOC  emissions  reductions 
resulting  from  these  proposed  NESHAP 
will  reduce  low-level  ozone  and  have  a 
positive  impact  toward  minimizing 
these  health  effects. 

Among  the  welfare  impacts  from 
exposure  to  air  that  exceeds  the  ozone 
NAAQS  are  damage  to  some  types  of 
commercial  timber  and  economic  losses 
for  commercially  valuable  crops  such  as 
soybeans  and  cotton.  Studies  have 
shown  that  exposure  to  excessive  ozone 
can  disrupt  carbohydrate  production 
and  distribution  in  plants.  This  can  lead 
in  turn  to  reduced  root  growth,  reduced 
biomass  or  yield,  reduced  plaint  vigor 
(which  can  cause  increased 
susceptibility  to  attack  from  insects  and 
disease  and  damage  from  cold),  and 
diminished  ability  to  successfully 
compete  with  more  tolerant  species.  In 
addition,  excessive  ozone  levels  may 
disrupt  the  structure  and  function  of 
forested  ecosystems. 

n.  Summary  of  the  Proposed  Rule 

A.  What  Source  Category  Would  Be 
Affected  by  the  Proposed  NESHAP? 

The  proposed  NESHAP  would  affect 
organic  liquids  distribution  activities 


which,  taken  together,  are  considered  to 
be  a  facility,  or  OLD  operations.  The 
regulated  liquids  consist  of  organic 
liquids  that  contain  5  percent  by  weight 
or  more  of  the  organic  HAP  compounds 
in  Table  1  of  the  proposed  subpart 
EEEE,  and  all  crude  oil  except  black  oil. 
The  activities  in  this  category  occur 
either  at  individual  distribution 
facilities  or  on  manufacturing  plant  sites 
that  consume  or  produce  the  organic 
liquids  regulated  by  the  proposed 
standards.  Only  those  OLD  operations  at 
major  source  facilities  or  plant  sites 
would  be  regulated. 

B.  What  Are  the  Primary  Sources  of 
Emissions  and  What  Are  the  Emissions? 

The  emission  of  organic  HAP  vapors 
results  from  storing  and  transferring 
HAP-containing  liquids.  Fixed-roof 
tanks  undergo  losses  due  to  atmospheric 
changes  and  changes  in  the  liquid  level 
in  the  tank.  Floating  roof  tanks 
experience  standing  storage  and  liquid 
withdrawal  losses  and  also  losses  from 
fittings  on  the  floating  deck. 

As  organic  liquids  are  loaded  into 
cargo  tanks  (tank  trucks  and  railcars)  at 
transfer  racks,  vapors  are  emitted  to  the 
atmosphere  as  the  rising  liquid 
displaces  vapors  formed  above  the 
liquid.  To  control  these  vapor 
emissions,  the  parked  cargo  tank  may  be 
coimected  to  a  closed  vent  vapor 
collection  system  and  control  device. 
Even  in  these  controlled  transfer 
systems,  vapors  may  leak  to  the 
atmosphere  from  hatch  covers,  relief 
valves,  or  other  parts  of  the  system. 

The  equipment  components  used  to 
convey  organic  liquids  between  tanks  or 
pipelines  can  also  be  a  source  of  vapor 
leakage.  At  OLD  operations,  the 
equipment  of  concern  are  pumps, 
veilves,  and  sampling  connection 
systems. 

The  volatile  constituents  of  organic 
liquids,  many  of  which  are  HAP,  escape 
in  the  vapors  emitted  bom  these 
sources.  Our  1998  survey  of  the  OLD 
industry  indicates  that  essentially  all  of 
the  organic  HAP  listed  in  the  CAA  are 
present  in  the  liquids  distributed  in 
these  operations.  Based  on  that  survey 
and  other  information,  we  have 
estimated  the  total  current  HAP 
emissions  from  OLD  operations  to  be 
70.200  Mg/yr  (77.300  tons/yr). 

C.  What  Would  Be  the  Affected  Source? 

The  affected  source  would  be  the 
combination  of  all  regulated  OLD 
activities  and  equipment  at  a  single  OLD 
operation.  The  following  regulated 
activities  are  typically  performed  within 
OLD  operations  and  are  part  of  the 
affected  source: 
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•  Transfer  of  organic  liquids  into,  and 
storage  in,  fixed-roof  or  floating  roof 
storage  tanks; 

•  Transfer  of  organic  liquids  into 
cargo  tanks  (tank  trucks  or  railcars)  at 
transfer  racks;  and 

•  Transfer  of  organic  liquids  through 
piunps,  piping,  valves,  and  other 
equipment  that  may  potentially  leak. 

Only  those  OLD  operations  facilities 
with  an  organic  liquids  throughput 
greater  than  27.6  million  liters  (7.29 
million  gallons)  per  year  (either  into  or 
out  of  the  facility)  would  be  subject  to 
the  proposed  standards.  Also,  only 
those  transfer  rack  loading  positions 
with  an  organic  liquids  throughput  of 
11.8  million  liters  (3.12  million  gallons) 
per  year  or  greater  would  be  required  to 
install  the  specified  emission  controls 
on  those  activities. 

D.  What  Would  Be  the  Emission  Limits, 
Operating  Limits,  and  Other  Standards? 

The  proposed  NESHAP  have  various 
formats  for  the  different  activities  and 
equipment  being  regulated.  For  affected 
storage  tanks,  you  would  have  two 
options  for  control.  First,  you  could 
install  a  closed  vent  system  and  control 
device  with  at  least  a  95  percent  control 
efficiency  for  organic  hAP  or  total 
organic  compounds  (TOC).  As  an 
option,  combustion  devices  may  meet 
an  exhaust  concentration  limit  of  20 
parts  per  million  by  voliune  (ppmv)  of 
organic  HAP  or  TOC.  An  operating 
parameter  of  the  control  device  would 
have  to  be  continuously  monitored  and 
maintained  within  the  established 
operating  limits.  Second,  you  could 
meet  a  work  practice  standard  by 
installing  a  properly  constructed 
floating  roof  in  the  affected  tank.  The 
tank  size  and  vapor  pressure  cutoffs 
defining  affected  tanks  would  be 
different  for  existing  and  new  tanks. 

For  affected  organic  liquids  transfer 
racks,  you  would  have  to  install  a  vapor 
collection  system  and  a  control  device 
that  achieves  95  percent  control 
efficiency  or  20  ppmv  exhaust 
concentration  for  combustion  devices, 
and  you  would  have  to  continuously 
monitor  the  device.  A  work  practice 
standard  would  apply  to  cargo  tanks 
loading  at  these  controlled  racks.  Each 
tank  equipped  with  vapor  collection 
equipment  would  have  to  be  tested 
annually  for  vapor  tightness  using  EPA 
Method  27.  Cargo  tanks  not  equipped 
with  vapor  collection  equipment  would 
have  to  be  tested  using  the  Department 
of  Transportation  (DOT)  standard  test 
procedures  at  DOT's  required  frequency. 
For  cargo  tanks  that  you  do  not  own, 
you  would  have  to  ensure  that  each  tank 
loading  at  affected  loading  positions  is 
certified  for  vapor  tightness.  These 


proposed  standards  would  be  the  same 
for  existing  or  new  transfer  racks. 

A  work  practice  standard  would  also 
apply  to  equipment  (pumps,  valves,  and 
sampling  connection  systems)  that  is  in 
organic  liquids  service  for  at  least  300 
hours  per  year.  This  form  of  control 
involves  regular  instrument  monitoring 
for  leaks,  and  repair  of  leaking 
equipment.  Owners  and  operators 
would  have  the  option  of  applying  the 
provisions  of  either  subpart  TT  or  UU  of 
40  CFR  part  63.  This  le^  detection  and 
repair  (LDAR)  standard  is  being 
proposed  for  both  existing  and  new 
equipment. 

E.  What  Would  Be  the  Testing  and 
Initial  Compliance  Requirements? 

Affected  OLD  operations  would  need 
to  deteriiiine  which  of  their  distributed 
liquids  qualify  as  an  organic  liquid  as 
defined  in  the  proposed  standards.  The 
specified  test  method  for  this  is  EPA 
Method  18  in  40  CFR  part  60,  appendix 
A,  and  you  would  have  the  option  of 
suggesting  alternative  approaches  for 
the  Administrator's  approval. 

Control  devices  used  for  storage  tanks 
or  transfer  racks  would  be  subject  to 
performance  testing  using  EPA  Method 
18,  25,  or  25A  of  40  CFR  part  60. 
appendix  A,  or  Method  316  of  40  CFR 
part  63,  appendix  A,  depending  on  the 
constituents  of  the  gas  stream  being 
controlled  and  the  format  of  the 
standard  (organic  HAP  or  TOC)  tha 
facility  selects  for  its  compliance 
demonstration.  Floating  roof  tanks 
would  be  subject  to  visual  and  seal  gap 
inspections  to  determine  initial 
compliance  with  the  tank  work  practice 
standards.  The  EPA  Method  21  of  40 
CFR  part  60.  appendix  A,  is  specified 
for  the  equipment  LJDAR  program.y 

All  cargo  tanks  equipped  with  vapor 
collection  equipment  that  are  used  to 
distribute  organic  liquids  from  affected 
transfer  rack  loading  positions  would 
have  to  be  tested  annually  for  vapor 
tightness  using  EPA  Method  27  of  40 
CFR  part  60,  appendix  A.  For  cargo 
tanks  that  are  not  so  equipped,  the 
current  approved  DOT  methods  woidd 
continue  to  be  used. 

Initial  compliance  with  the  emission 
limits  for  storage  tanks  and  transfer 
racks  would  consist  of  demonstrating 
that  the  control  device  achieves  95 
percent  control  efficiency  for  organic 
HAP  or  TOC.  or  20  ppmv  exhaust 
concentration  for  combustion  devices. 
Note  that  all  organic  HAP  are 
considered  in  this  emission  limit,  not 
just  the  HAP  listed  in  Table  1  of  this 
proposed  subpart.  During  the  same 
initial  performance  test  (or  during  a 
design  evaluation  of  the  device),  you 
would  establish  the  reference  value  or 


range  for  the  appropriate  operating 
parameter  of  the  control  device. 

Work  practice  standards  are  being 
proposed  for  storage  tanks,  transfer 
racks,  and  equipment.  For  floating  roof 
storage  tanks,  you  would  have  to 
visu^ly  inspect  each  internal  floating 
roof  tank  before  the  initial  filling.  For 
external  floating  roof  tanks,  you  must 
perform  a  seal  gap  inspection  of  the 
primary  and  secondary  deck  seals 
within  90  days  after  filling. 

For  affected  transfer  rack  loading 
positions,  you  would  have  to  maintain 
dociunentation  showing  that  cargo  tanks 
that  will  load  at  those  positions  are 
certified  as  vapor-tight. 

If  you  implement  an  LDAR  program 
for  your  OLID  equipment,  you  would 
have  to  provide  us  with  written 
specifications  of  the  program  as  part  of 
your  initial  compliance  demonstration. 

F.  What  Would  Be  the  Continuous 
Compliance  Provisions? 

To  demonstrate  continuous 
compliance  with  the  emission  limitation 
for  control  devices  controlling  storage 
tanks  or  transfer  racks,  you  would  have 
to  continuously  monitor  the  appropriate 
operating  parameter  and  keep  a  record 
of  the  monitoring  data.  Compliance 
would  be  demonstrated  by  maintaining 
the  parameter  value  within  the  limits 
established  during  the  initial 
compliance  demonstration. 

There  are  different  proposed  means  of 
demonstrating  continuous  compliance 
with  the  work  practice  standards, 
depending  on  die  emission  soiut:e.  For 
floating  roof  storage  tanks,  you  would 
have  to  visually  inspect  the  tanks  on  a 
periodic  basis  and  keep  records  of  the 
inspections.  For  external  floating  roof 
tanks,  seal  gap  measurements  must  be 
performed  on  the  secondary  seal  once 
per  year  and  on  the  primary  seal  every 
5  years.  Any  conditions  causing 
inspection  failures  woidd  need  to  be 
repaired  and  records  of  the  repairs  kept. 

The  owner  or  operator  would  need  to 
perform  vapor  ti^tness  testing  on  cargo 
tanks  and  keep  vapor  tightness  records 
of  all  cargo  tanks  loading  at  regidated 
rack  loading  positions,  and  also  woidd 
have  to  take  steps  to  ensure  that  only 
cargo  tanks  with  vapor  tightness 
certification  are  loaded  at  these 
positions.  Examples  of  these  steps  are 
contacting  cargo  tank  owners  to  explain 
the  vapor  tightness  requirements  and 
posting  reminder  signs  summarizing  the 
requirements  at  the  affected  loading 
positions. 
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G.  What  Would  Be  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

The  proposed  OLD  NESHAP  would 
require  you  to  keep  records  and  file 
reports  consistent  with  the  notification, 
recordkeeping,  and  reporting 
requirements  of  the  General  Provisions 
of  40  CFR  part  63.  subpart  A.  Two  basic 
types  of  reports  woidd  be  required: 
initial  notification  and  semiannual 
compliance  reports.  The  initial 
notification  report  would  apprise  the 
regulatory  authority  of  applicability  for 
existing  sources  or  of  construction  for 
new  sources. 

The  initial  compliance  report  would 
demonstrate  that  compliance  had  been 
achieved.  This  report  would  contain  the 
results  of  the  initial  performance  test, 
which  include  the  determination  of  the 
reference  operating  parameter  value  or 
range  and  a  list  of  the  organic  liquids 
and  equipment  subject  to  the  standards. 
Subsequent  compliance  reports  would 
describe  any  deviations  of  monitored 
parameters  fi-om  reference  values; 
failures  to  comply  with  the  startup, 
shutdown,  and  malfunction  plan 
(SSMP)  for  control  devices;  and  results 
of  LDAJR  monitoring  and  storage  tank 
inspections.  These  reports  are  also  used 
to  notify  the  regulatory  authority  of  any 
changes  in  the  organic  liquids  handled 
or  changes  in  the  OLD  equipment  or 
operations. 

Records  required  under  the  proposed 
standards  would  have  to  be  kept  for  5 
years,  with  at  least  2  of  these  years  being 
on  the  facility  premises.  These  records 
would  include  copies  of  all  reports  thai 
you  have  submitted;  an  up-to-date 
record  of  your  organic  liquids  and 
affected  equipment;  and  a  listing  of  all 
cargo  tanks  that  transfer  organic  liquids 
at  affected  rack  loading  positions, 
including  their  vapor  tightness 
certification.  Monitoring  data  from 
control  devices  would  have  to  be  kept 
to  ensure  that  operating  limits  are  being 
maintained.  Records  from  the  LDAR 
program  and  storage  vessel  inspections, 
and  records  of  startups,  shutdowns,  and 
malfunctions  of  each  control  device  are 
needed  to  ensure  that  the  controls  in 
place  are  continuing  to  be  effective. 

m.  Rationale  for  Selecting  the  Proposed 
Standards 

A.  How  Did  We  Select  the  Source 
Category? 

Organic  liquids  distribution 
operations  were  included  as  a  source 
category  on  our  initial  list  of  HAP 
source  categories.  Since  liquid 
distribution  is  often  carried  out  at 
SOCMI,  refinery,  or  other  manufacturing 
plant  sites,  there  is  the  potential  for 


overlapping  control  requirements  in 
those  cases  where  OLD  activities  are 
already  regulated  by  other  NESHAP.  To 
avoid  the  situation  where  an  emission 
source  could  be  subject  to  multiple 
NESHAP,  we  are  defining  the  OLD 
source  category  to  exclude  emission 
sources  already  covered  by  other 
NESHAP  bom  control  under  these 
proposed  standards. 

Tne  proposed  Organic  Liquids 
Distribution  (non-Gasoline)  NESHAP 
would  apply  to  organic  liquids 
distribution  activities  at  sites  that  are 
determined  to  be  "major  sources"  as 
defined  in  section  112(a)(1)  of  the  CAA. 
This  means  those  plants  or  facilities 
where  the  stationary  sources  located 
within  a  contiguous  area  and  under 
common  control  emit  or  have  the 
potential  to  emit,  considering  controls, 
a  total  of  10  tpy  or  more  of  any  single 
HAP  or  25  tpy  or  more  of  any 
combination  of  HAP. 

Under  the  EPA's  1995  Potential  to 
Emit  Transition  Policy.  State  and  local 
air  regulators  have  the  option  of  treating 
the  following  types  of  sources  as 
nonmajor  imder  section  112  and  permit 
programs  under  tide  V  of  the  CAA:  (1) 
sources  that  maintain  adequate  records 
to  demonstrate  that  their  actual 
emissions  are  less  than  50  percent  of  the 
applicable  major  source  threshold  and 
have  continued  to  operate  at  less  than 
50  percent  of  the  threshold  since 
January  1994;  and  (2)  sources  with 
actual  emissions  between  50  and  100 
percent  of  the  threshold,  but  which  hold 
State-enforceable  limits  that  are 
enforceable  as  a  practical  matter.  During 
the  EPA's  rulemaking  related  to  the 
potential  to  emit  (PTE)  requirements  in 
the  General  Provisions  (40  CFR  part  63, 
subpart  A)  and  the  tide  V  operating 
permits  program,  we  have  issued  three 
extensions  to  the  original  transition 
policy,  the  latest  memorandum  dated 
December  20, 1999  and  entiUed,  "Third 
Extension  of  January  25. 1995  Potential 
to  Emit  Transition  Policy."  Sources  that 
comply  with  either  of  the  two  criteria 
listed  above  will  not  be  considered  a 
major  source  under  the  OLD  NESHAP. 
However,  sources  will  be  required  to 
comply  with  the  applicable  provisions 
of  the  final  PTE  rule  as  of  the  effective 
date  of  that  rule. 

Organic  liquids  distribution 
operations  that  do  not  meet  the  criteria 
for  a  major  source  under  the  PTE 
transition  policy  are  not  being  regulated 
at  this  time.  We  may  consider  area 
sources  for  regulation  at  a  future  date  as 
part  of  the  area  source  strategy 
authorized  imder  section  112(k)  of  the 
CAA. 

The  source  category  covered  by  the  ^ 
proposed  standards  is  not  a  single 


established  "industry"  in  the  usual 
sense,  but  involves  a  number  of 
traditional  industry  segments.  The 
purpose  of  the  proposed  standards  is  to 
enact  controls  on  major  source  OLD 
operations  wherever  they  occur,  and 
this  Includes  a  variety  of  traditional 
industries.  While  these  industry 
segments  are  distinct  from  one  another 
(for  example,  they  are  described  by 
several  different  SIC/NAICS  codes),  they 
are  related  to  each  other  because  they 
handle  similar  types  of  liquids  which 
are  inputs  or  outputs  of  the  other 
segments.  As  an  example,  a  particular 
organic  liquids  produced  by  a  chemical 
manufacturing  facility  may  be  handled 
by  a  for-hire  storage  terminal,  and  then 
enter  another  manufacturing  plant  to  be 
used  in  the  making  of  a  product. 

We  believe  the  OLD  source  category  is 
best  explained  through  a  description  of 
the  organic  liquids  and  distribution 
activities  that  are  affected,  and  the  types 
of  facilities  where  the  OLD  activities 
occur. 

The  organic  liquids  affected  by  the 
proposed  standards  are  those  liquids 
that  contain  5  percent  by  weight  or  more 
of  the  69  organic  HAP  listed  in  Table  1 
of  the  proposed  subpart.  These  liquids 
include  pure  HAP  chemicals  (straight 
toluene,  for  example),  petroleiun 
liquids,  and  many  blended  mixtures  and 
solutions  of  organic  HAP  chemicals  that 
are  stored  and  transported  in  bulk 
throughout  the  economy.  The  proposed 
rule  would  also  affect  all  crude  oil,  with 
the  exception  of  hlack  oil,  that  has 
undergone  custody  transfer  out  of 
production  facilities,  even  though 
individual  crudes  may  have  a  total  HAP 
content  either  above  or  below  5  percent 
by  weight.  Note  that  gasoline  (including 
aviation  gasoline)  distribution  is 
excluded  from  the  proposed  OLD 
NESHAP  because  these  operations  are 
already  covered  by  the  Gasoline 
Distribution  NESHAP,  40  CFR  part  63. 
subpart  R. 

The  OLD  activities  and  equipment 
that  would  be  subject  to  the  proposed 
control  reqiurements  are:  (a)  Storage  of 
organic  liquids  in  stationary  storage 
tanks;  (b)  organic  liquids  transfer  into 
cargo  tanks  (tank  trucks  or  railcars)  at 
transfer  racks;  and  (c)  the  equipment 
components  used  in  organic  liquids 
transfer  activities  (pumps,  valves,  and 
sampling  connection  systems).  Note  that 
distribution  under  the  proposed 
standards  consists  of  those  activities 
involved  in  storing  organic  liquids  and 
transferring  them  either  onto  or  off  a 
major  source  plant  site. 

Organic  liquids  distribution  is  carried 
out  at  three  primary  categories  of 
operations.  First  is  the  stand-alone  bulk 
terminal,  which  typically  receives. 
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stores,  and  sends  out  liquids  owned  by 
other  companies  ("for-hire"  fecilities). 
These  facilities  are  not  collocated  with 
a  manufactimng  site  and  will  be 
affected  if  they  meet  the  major  source 
criteria  based  on  their  OLD  activities. 
Some  chemical  companies  own  stand- 
alone terminals  to  distribute  their  own 
liquids,  and  they  may  also  lease  storage 
space  at  these  terminals  to  other 
companies.  The  second  category 
consists  of  OLD  operations  that  are 
contiguous  and  under  common  control 
with  a  manufacturing  (e.g.,  SOCMI 
facility  or  petroleum  refinery)  plant  site. 
The  OLD  operations  that  satisfy  the 
annual  throughput  cutoff  at  plant  sites 
that  constitute  a  major  source  of  HAP 
will  be  subject  to  the  proposed 
standards.  There  may  also  be  additional 
types  of  manufacturing  facilities  that 
have  affected  OLD  operations.  The  third 
facility  type  is  pipeline  stations, 
typically  handling  crude  oil,  that  have 
breakout  storage  tanks  used  to  absorb 
surges  in  the  pipeline  flow  or  to  serve 
as  distribution  points  for  other  modes 
(marine  vessels,  etc.)  outside  of  the 
pipeline. 

Section  112(d)(1)  of  the  CAA  requires 
us  to  promulgate  NESHAP  for  "each 
category  or  subcategory  of  major  sources 
and  area  sources  of  hazardous  air 
pollutants  listed  for  regulation  *   *   *" 
Subcategorization  of  a  source  category  is 
sometimes  appropriate  for  NESHAP 
when  industrial  segments  within  the 
category  haye  different  types  of 
processes  or  emission  characteristics  or 
require  the  use  of  different  types  of 
control  techniques.  As  we  developed 
the  proposed  OLD  NESHAP,  we 
considered  whether  we  should  develop 
different  control  requirements  for  the 
various  OLD  industry  segments. 

A  review  of  the  OLD  data  base  and  the 
information  gathered  during  our  site 
visits  to  OLD  facilities  showed  that, 
despite  the  extreme  operating 
conditions  that  occur  in  the  process 
units  at  SOCMI  facilities  and  refineries, 
the  liquid  distribution  operations  at  the 
various  types  of  facilities  are  carried  out 
under  conditions  at  or  close  to  ambient. 
Furthermore,  common  organic  HAP 
control  technologies  (such  as  thermal 
oxidizers  and  flares)  are  applicable  to 
and  in  use  for  the  activities  [)erformed 
at  all  of  the  facility  types.  Thus,  based 
on  these  factors,  we  concluded  that 
designation  of  separate  subcategories  for 
the  purpose  of  developing  different 
emission  standards  in  the  OLD  NESHAP 
was  not  warranted. 

B.  How  Did  We  Select  the  Proposed 
Pollutants  To  Be  Regulated? 

The  data  base  of  results  from  ova  1998 
survey  of  OLD  operations  indicates  the 


presence  of  about  93  different  HAP  in 
all  of  the  reported  liquids,  which  is 
most  of  the  organic  compounds  or 
groups  of  compounds  listed  as  HAP 
under  section  112(b)  of  the  CAA.  The 
variety  of  HAP  is  so  large  because  the 
OLD  industry  represents  the  sum  total 
of  the  chemical  and  petroleum  liquids 
handled  throughout  industry  (except 
gasoline).  Yet,  there  may  be  additional 
organic  HAP  in  liquids  that  are  not  in 
the  EPA's  OLD  data  base. 

We  considered  whether  it  would  be 
reasonable  to  select  all  organic  HAP 
listed  under  section  112(b)  for 
regulation  in  the  OLD  NESHAP.  Some 
organic  HAP  have  a  very  low  potential 
to  be  emitted  to  the  atmosphere  from 
OLD  operations  because  of  their  low 
volatilities  (vapor  pressure  value).  We 
do  not  consider  it  reasonable  for 
facilities  that  may  have  a  significant  part 
of  their  OLD  operations  dedicated  to 
handling  low-volatility  HAP  liquids  to 
apply  controls  representing  MACT  to 
those  activities. 

As  a  result,  we  decided  it  would  be 
appropriate  to  develop  a  list  of  the 
specific  organic  HAP  to  be  regulated  by 
the  proposed  standards.  We  first  made 
a  listing  of  all  of  the  HAP  believed  to 
exist  in  OLD  operations,  ranked  in  order 
of  decreasing  vapor  pressure  (at  25 
degrees  C).  We  then  selected  a  vapor 
pressiu-e  cutoff  of  0.1  pound  per  square 
inch  absolute  (psia)  (about  0.7 
kilopascal)  to  exclude  the  compounds 
with  the  lowest  volatilities  from  the 
bottom  of  the  table.  This  cutoff  point 
was  selected  and  was  agreed  to  by 
industry  reviewers  as  a  reasonable  level 
below  which  the  emission  potential 
would  be  minimal.  The  0.7  kilopascal 
vapor  pressure  cutoff  is  recommended 
by  the  fact  that  the  HON  (in  Table  6  of 
40  CFR  part  63,  appendix  to  subpart  G) 
requires  the  application  of  controls  for 
new  storage  vessels  with  a  capacity  of 
151  cubic  meters  or  greater  and  storing 
liquids  with  a  vapor  pressiue  of  0.7 
kilopascal  or  greater.  The  proposed 
applicability  cutoffs  for  OLD  storage 
tanks  are  similar  to  the  cutoffs  in  the 
HON  (for  example,  new  OLD  tanks 
larger  than  151  cubic  meters  storing  any 
liquid  with  a  vapor  pressure  greater 
than  0.7  kilopascal  would  be  covered). 
If  we  choose  a  cutoff  higher  than  0.7 
kilopascal,  which  would  leave  even 
fewer  HAP  subject  to  control,  there 
would  be  an  inconsistency  between  the 
HAP  table  and  the  proposed  storage 
tank  applicability  cutoffs.  Therefore,  on 
the  basis  of  these  considerations,  we 
used  a  cutoff  of  0.7  kilopascal  to  derive 
the  specific  organic  HAP  listed  in  Table 
1  of  the  proposed  standards. 

The  proposed  standards  would  affect 
OLD  activities  involving  two  categories 


of  organic  liquids:  (1)  Those  liquids 
containing  at  least  5  percent  by  weight 
of  the  HAP  listed  in  Table  1  of  the 
proposed  subpart:  and  (2)  all  crude  oils 
except  black  oil.  As  with  the  0.7 
kilopascal  cutoff  used  to  determine 
which  HAP  would  be  in  Table  1,  the 
intent  of  the  5  percent  HAP  cutoff  is  to 
exclude  the  lowest  emitting  organic 
liquids  from  the  control  requirements. 
The  5  percent  HAP  cutoff  also  has 
precedent  in  existing  part  63  subparts. 
In  the  HON,  40  CFR  part  63,  subpart  H 
and  the  NESHAP  for  Polycarbonate 
Production  (40  CFR  63.1103(d).  subpart 
YY).  the  equipment  leak  provisions 
affect  only  equipment  containing  or 
contacting  a  fluid  that  is  at  least  5 
percent  by  weight  of  total  organic  HAP, 
on  an  annual  average  basis. 

Our  analysis  of  17  different  crude  oil 
profiles  indicated  an  average  HAP 
weight  percentage  in  the  emitted  vapors 
of  about  6.0  percent.  However,  about 
half  of  these  samples  had  a  HAP 
percentage  below  5  percent.  Under  the 
5  percent  HAP  cutoff  defining  a 
regulated  organic  liquid,  this  would 
exempt  from  control  a  large  amount  of 
the  crude  oil  as  it  enters  and  leaves 
distribution  facilities. 

Despite  its  relatively  low  HAP 
content,  crude  oil  had  a  significant 
vapor  pressure  that  was  as  high  as  8  psia 
and  averaged  about  3.5  psia  for  all  of  the 
profile  data  we  examined.  Also,  crude 
oil  is  estimated  to  make  up 
approximately  68  percent  of  the  volume 
of  organic  liquids  in  the  distribution 
system,  and  84  percent  of  the  volume 
for  liquids  with  a  HAP  content  below  10 
percent.  Since  the  potential  emissions 
from  crude  oil  are  a  significant  fraction 
of  the  total  OLD  emissions,  we  believe 
that  the  potential  reductions  from 
controlling  crude  oil  would  be 
significant  and  are  a  compelling  reason 
to  regulate  all  distributed  crude  oil 
except  for  the  specific  variety  discussed 
below. 

Black  oil  is  a  form  of  crude  oil  that  we 
determined  in  the  final  NESHAP  for  Oil 
and  Gas  Production,  40  CFR  part  63, 
subpart  HH,  to  have  a  very  low  potential 
to  produce  flash  emissions  from  storage 
tai^.  Furthermore,  tanks  containing 
black  oil  are  not  considered  to  be 
affected  sources  under  subpart  HH.  We 
are  including  a  similar  exemption  for 
black  oil  in  the  OLD  NESHAP  because 
we  do  not  consider  storage  or  transfer  of 
black  oil  to  constitute  a  significant 
emission  source.  The  definition  of  black 
oil  is  being  altered  from  that  used  in 
subpart  HH.  In  subpart  HH  it  is  the 
"initial  producing"  gas-to-oil  ratio  and 
API  (American  Petroleiun  Institute) 
gravity  that  are  used  to  define  some 
crude  oils  as  black  oil.  For  this  proposed 
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subpart,  we  are  using  the  gas-to-oil  ratio 
and  API  gravity  of  the  crude  oil  at  the 
point  of  entry  to  the  distribution  system 
to  define  the  crude  oil  as  black  oil. 

C.  How  Did  We  Select  the  Proposed 
Affected  Source? 

The  affected  source  would  be  the 
combination  of  all  regulated  emission 
sources  at  an  OLD  operations  facility. 
The  regulated  emission  sources  at  an 
OLD  operations  facility  are: 

•  Storage  tanks; 

•  Transfer  racks;  and 

•  Equipment  in  organic  liquids 
service. 

We  have  chosen  a  broad  source 
definition  which  allows  a  storage  tank, 
transfer  rack,  or  single  piece  of 
equipment  to  be  replaced  or  upgraded 
without  its  replacement  being 
designated  as  a  new  source.  The  broad 
source  definition  was  chosen  for  this 
soiut:e  category  because  a  more  narrow 
source  definition  would  mean  that  a 
change  to  an  individual  regulated 
emission  soiuce  at  a  facility  could  cause 
that  individual  emission  source  to  be 
designated  as  new.  The  designation  as 
new  would  mean  that  the  individual 
emission  source  (such  as  a  single  storage 
tank)  would  be  required  to  observe  the 
emission  or  operating  limits  in  the 
proposed  subpart  for  new  sources.  It 
also  means  that  the  emission  source 
would  need  to  be  permitted  separately, 
and  its  recordkeeping  and  reporting 
requirements  could  fall  on  intervals 
different  from  the  rest  of  the  facility.  We 
looked  at  the  emissions  reductions  that 
could  possibly  be  gained  through  a 
narrow  definition  of  affected  source  and 
decided  that,  on  balance,  a  broad 
definition  is  the  better  choice. 

D.  How  Did  We  Determine  the  Basis  and 
Level  of  the  Proposed  Standards  for 
Existing  and  New  Sources? 

1.  MACT  Floor  Determination 

We  determined  separate  MACT  floors 
for  each  of  the  emission  sources  that 
exist  at  OLD  operations.  We  received 
data  through  questionnaire  responses 
from  247  facilities  owned  or  operated  by 
77  companies.  These  facilities  reflected 
the  various  major  industry  segments 
involved  in  organic  liquids  distribution. 
However,  due  to  the  pervasive  nature  of 
distribution  operations  throughout  the 
economy,  we  believe  that  our  siuvey 
only  captured  about  40  percent  of  all  of 
the  large  OLD  operations  in  the  country. 
Additional  detailed  information  was 
obtained  &t>m  site  visits  to  nine  OLD 
facilities.  The  data  collected  represent  a 
complete  range  of  the  large  facilities  that 
would  be  affected  by  the  proposed 
standard.  Therefore,  we  believe  the  data 


are  representative  of  OLD  operations 
throughout  the  country. 

We  determined  MACT  floors  for 
existing  sources  based  on  the  arithmetic 
average  of  the  lowest-emitting  12 
percent  where  this  approach  made  sense 
and  produced  a  result  that  corresponded 
to  use  of  a  specific  control  technology. 
For  the  remaining  cases,  we  used  the 
median  (middle)  value  to  represent  the 
MACT  floor.  For  storage  tanks  and 
transfer  racks,  floors  were  determined 
for  each  subgroup  (size  and  vapor 
pressure  range  for  tanks,  vapor  pressure 
range  for  loading  positions).  For  the 
several  storage  tank  subgroups  with 
fewer  than  30  sources,  we  used  the 
median  of  the  five  lowest-emitting  tanks 
(the  third  tank). 

Using  the  storage  tank  data  collected 
from  OLD  operations,  we  determined 
the  relative  emissions  from  1,175 
reported  tanks  and  listed  these  tanks 
from  lowest  to  highest  emitting  within 
several  tank  size  and  liquid  vapor 
pressiu^  ranges.  For  transfer  racks,  we 
listed  individual  loading  positions  from 
lowest  to  highest  emitting,  starting  with 
those  with  a  control  device,  followed  by 
those  using  bottom  or  submerged 
loading,  and  finally  those  using  splash 
fill  (considered  the  basehne, 
uncontrolled  case).  For  equipment 
leaks,  the  facilities  with  a  Federal  LDAR 
program  were  listed  first,  followed  by 
those  with  a  State  or  local  program,  and 
then  those  with  no  program. 

The  best  controlled  storage  tanks  at 
OLD  facilities  in  our  data  base  use  either 
a  closed  vent  system  and  control  device 
or  a  well-designed  internal  or  external 
floating  roof.  These  controls  represent 
the  maximiun  level  of  control  available 
for  storage  tanks.  The  existing  source 
MACT  floor  for  tanks  was  determined  to 
be  a  choice  of  control  device  or  a 
floating  roof  with  effective  emission 
seals.  The  specific  tank  sizes  and 
organic  liquids  to  which  the  MACT 
floor  applies  are  essentially  the  same  as 
those  in  the  HON. 

The  best  controlled  transfer  racks  at 
the  OLD  operations  facilities  in  our 
survey  data  base  are  equipped  with  a 
vapor  collection  system  and  control 
device  to  reduce  organic  HAP 
emissions.  Control  efficiencies  for  these 
devices  were  reported  as  ranging  fit)m 
below  90  percent  to  over  99  percent,  but 
no  test  data  were  provided  to  support 
these  control  efficiencies.  The  MACT 
floor  for  existing  transfer  racks  was 
determined  to  be  the  use  of  a  control 
device,  without  identifying  any  specific 
control  efficiencies  that  constitute  the 
floor.  However,  based  on  the  types  of 
devices  in  use  and  the  liquids  being 
controlled,  we  believe  that  a  control 


efficiency  of  95  percent  is  appropriate 
for  this  floor. 

The  best  controlled  OLD  equipment  is 
subject  to  an  instrument-based  LDAR 
program,  and  we  found  that  an  LDAR 
program  similar  to  the  HON  program 
represents  the  existing  source  MACT 
floor. 

For  new  sources,  the  CAA  requires 
the  MACT  floor  to  be  based  on  the 
degree  of  emissions  reductions  achieved 
in  practice  by  the  best-controlled  similar 
soiuce.  The  MACT  floor  for  new  sources 
and  existing  sources  is  the  same  in  the 
case  of  transfer  racks  (use  of  a  control 
device)  and  equipment  leaks  (an 
instrument  LDAR  program).  For  storage 
tanks,  the  control  technologies  in  the 
MACT  floors  for  existing  and  new 
sources  are  also  the  same.  However,  in 
the  new  source  floor,  these  controls  are 
applied  to  smaller  tanks  and  to  less 
volatile  liquids  when  they  are  stored  in 
larger  tanks. 

A  more  detailed  sununary  of  the 
MACT  floor  analysis,  including  the  data 
and  the  considerations  used  to 
determine  the  MACT  floors  for  OLD. 
operations,  can  be  found  in  the 
technical  support  document  located  in 
the  docket. 

2.  Beyond-the-Floor  Levels  of  Control 

Using  the  MACT  floor  levels  as  a 
starting  point,  we  investigated  whether 
any  applicable  control  approaches  were 
available  that  were  both  more  stringent 
than  these  floors  and  satisfied  the 
criteria  in  section  112(d)(2)  of  the  CAA. 

The  MACT  floors  for  existing  and  new 
organic  liquids  storage  tanks  consist  of 
a  choice  between  the  emission 
limitation  in  the  HON  (closed  vent 
system  and  control  device  at  95  percent 
efficiency)  and  the  floating  roof 
requirements  in  40  CFR  part  63,  subpart 
WW.  These  controls  represent  the 
maximum  level  of  control  available  for 
storage  tanks.  The  tank  capacity  and 
liquid  vapor  pressure  cutoffs  defining 
which  tanks  would  be  affected  are  the 
same  as  those  in  the  HON.  We  believe 
that  these  cutoffs  define  all  of  the 
storage  tanks  that  it  is  reasonable  to 
regulate  with  MACT  technology. 
Therefore,  we  were  not  able  to  identify 
any  reasonable  technologies  that  would 
create  beyond-the-floor  control  levels 
for  storage  tanks. 

The  best  controlled  organic  liquids 
transfer  racks  achieve  emissions 
reductions  of  95  percent  or  greater  using 
a  closed  vent  system  and  control  device. 
Due  to  the  diversity  of  liquids  handled 
in  the  industry  and  the  consequent  use 
of  a  variety  of  control  devices,  we 
concluded  that  levels  above  95  percent 
should  not  be  considered  as  an 
alternative  control  level  for  transfer 
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racks.  Therefore,  no  beyond-the-floor 
control  levels  were  deemed  achievable 
for  this  emission  source. 

The  best  controlled  OLD  equipment  is 
subject  to  an  instrument-based  LDAR 
program,  and  we  found  that  an  LDAR 
program  similar  to  the  HON  program 
represents  both  the  existing  and  new 
source  MACT  floors.  We  have  not 
identified  any  beyond-the-floor  control 
approaches  that  provide  better  control 
of  leakage  emissions  from  equipment  at 
a  reasonable  cost. 

3.  Selection  of  the  Standards 

Some  OLD  operations  may  involve 
very  low  organic  liquids  throughputs 
because  they  operate  intermittently,  but 
they  would  still  be  defined  as  a  major 
source  if  they  are  on  the  same  plant  site 
as  a  major  source  manu&cturing 
operation.  We  desired  a  small  size  cutoff 
to  exempt  OLD  operations  with  a  very 
small  amount  of  distribution  activity. 
The  survey  data  did  not  indicate  any 
specific  organic  liquids  throughput  into 
or  out  of  a  facility  that  would  help  us 
in  identifying  a  lower  size  threshold  for 
the  size  of  OLD  operations  facility  that 
should  be  affected  by  the  proposed 
standards.  Therefore,  we  turned  to 
existing  Federal  and  State  organic 
liquids  transfer  rules.  The  cutoff  value 
of  20,000  gallons  per  day  is  fiequenUy 
used  to  identify  affected  transfer 
facilities.  This  value  converts  to  27.6 
million  liters  per  year,  the  smallest  size 
facility  we  are  proposing  to  affect  by 
these  standards.  This  is  a  reasonable 
approach  as  facilities  below  this  size 
cutoff  do  not  have  the  volume  of  organic 
liquids  throughput  that  woidd  yield 
emissions  warranting  control,  as 
identified  by  other  Federal  and  State 
rules.  If  the  throughputs  into  and  out  of 
the  facility  during  a  calendar  year  are 
different,  then  the  larger  of  the  two 
values  would  be  used  to  determine 
whether  the  operation  is  affected  by 
these  proposed  standards. 

The  proposed  standards  were  selected 
following  the  completion  of  the  MACT 
floor  and  beyond-the-floor  analyses. 
After  we  determined  that  there  were  no 
reasonable  control  measiues  more 
stringent  than  the  MACT  floors,  we  used 
the  floors  as  the  basis  for  the  selection 
of  the  standards.  While  some  of  our 
survey  responses  appeared  to  indicate 
control  levels  beyond  the  levels 
normally  associated  with  these  devices 
(i.e.,  many  reports  at  or  near  100  percent 
efficiency),  we  believed  that  these 
values  did  not  represent  the  continuous 
performance  of  the  control  devices  in 
use.  Also,  these  high  efficiency  values 
were  not  supported  by  test  data. 
Therefore,  a  control  efficiency  of  95 
percent  is  being  proposed  for  control 


devices  used  for  storage  tanks  or  transfer 
racks.  To  be  consistent  with  the  results 
from  the  test  methods  allowed  for 
showing  compliance,  this  control 
efficiency  can  be  demonstrated  in  terms 
of  either  total  organic  HAP  or  TOC.  In 
addition,  combustion  devices  have  an 
optional  emission  limit  of  20  ppmv  of 
organic  HAP  or  TOC  in  the  exhaust 

Some  transfer  racks  at  OLD  facilities 
are  used  only  on  a  periodic  or 
intermittent  basis  and,  therefore,  have 
relatively  low  volume  throughputs  and 
low  emissions.  We  do  not  believe  it 
would  be  reasonable  to  install  a  control 
system  on  such  low  usage  racks. 
However,  the  survey  data  did  not 
indicate  any  specific  throughput  level 
below  which  transfer  rack  emission 
controls  were  not  being  used  in  OLD 
operations. 

As  the  survey  data  could  not  provide 
direction  on  a  throughput  cutoff,  we 
searched  existing  Federal  and  State  air 
rules  to  evaluate  the  cutoffs  in  use.  The 
provisions  of  40  CFR  63.1101,  subpart 
YY  (Generic  MACT  Standards),  define  a 
low  throughput  transfer  rack  as  a  rack 
that  transfers  less  than  11.8  million 
liters  (3.12  million  gallons)  per  year  of 
liquid  containing  regulated  HAP.  This 
cutoff  is  equivalent  to  about  one  tank 
truck  full  of  liquid  per  day.  No 
additional  cutoffs  affecting  individual 
transfer  racks  were  identified.  The 
cutoff  used  in  subpart  YY  was 
considered  reasonable  for  the  OLD 
transfer  rack  control  requirement,  and, 
therefore,  we  are  proposing  to  regulate 
only  those  transfer  rack  positions  that 
load  11.8  million  liters  per  year  or  more 
of  organic  liquid. 

A  transfer  rack  may  have  more  than 
one  loading  position  (i.e.,  "parking 
spot")  for  cargo  tanks.  Since  each 
loading  position  may  receive  liquid 
from  a  specific  storage  tank 
independently  of  the  other  positions, 
each  position  can  be  considered  an 
individual  emission  source  during  the 
time  that  a  cargo  tank  is  in  place  and 
loading  liquid.  Therefore,  we  are 
proposing  to  apply  both  the  emission 
limit  and  throughput  cutoff  to  each 
individual  loading  position.  Under  this 
approach,  owners  and  operators  would 
have  maximum  flexibility  in 
determining  the  optimum  configuration 
for  their  loading  activities. 

At  controlled  transfer  racks  (those 
equipped  with  a  vapor  collection  system 
and  a  control  device),  fugitive  emissions 
may  occur  from  leaking  truck  transport 
tanks  or  railcars  through  dome  covers, 
malfunctioning  pressiue  relief  vents,  or 
other  potential  leak  sources.  Thus,  a 
requirement  to  control  liquid  transfer 
operations  using  a  vapor  collection 
system  and  control  device  could  be 


ineffective  if  the  cargo  tanks  leak  vapors 
to  the  atmosphere  diuing  the  loading 
process.  For  cargo  tanks  equipped  with 
vapor  collection  equipment  (which 
typically  includes  an  integrated  vapor 
valve  t^t  is  opened  to  release  vapors  to 
the  control  system  during  loading).  EPA 
Method  27  in  40  CFR  part  60,  appendix 
A,  is  specified  for  ensiuing  the  tank's 
vapor  tightness.  Tank  trucks  used  for 
gasoline  distribution  are  routinely 
equipped  for  vapor  collection  and 
undergo  an  annual  Method  27  test 
under  the  NESHAP  regulating  gasoline 
distribution.  However,  tank  trucks  in 
organic  chemical  service  typically  are 
not  equipped  for  vapor  collection.  For 
these  tanks,  Method  27  would  not  be 
applicable.  Instead,  the  cvurent  DOT 
methods  which  require  periodic  leak 
testing  of  chemical  tank  trucks  and 
railcars  are  in  place  and  effective  for 
organic  liquids  cargo  tanks. 

E.  How  Did  We  Select  the  Format  of  the 
Proposed  Standards? 

The  format  selected  for  the  proposed 
standards  was  developed  after  a 
comprehensive  review  of  Federal  and 
State  rules  affecting  the  same  emission 
sources  that  occur  in  similar  industries. 
Out  goal  was  to  set  an  overall  format 
that  is  compatible  with  the  applicable 
test  methods,  reflects  the  performance  of 
the  MACT  technologies,  and  is 
consistent  with  the  formats  used  in 
other  NESHAP  for  similar  HAP  sources. 

The  proposed  standards  for  OLD 
operations  consist  of  a  combination  of. 
several  formats:  numerical  emission 
limits  and  operating  limits,  equipment 
standards,  and  work  practice  standards. 
Section  112(h)  of  the  CAA  states  that 
"  *  *  *  if  it  is  not  feasible  in  the 
judgment  of  the  Administrator  to 
prescribe  or  enforce  an  emission 
standard  for  control  of  a  hazardous  air 
pollutant  or  pollutants,  the 
Administrator  may,  in  lieu  thereof, 
promulgate  a  design,  equipment,  work 
practice,  or  operational  standard,  or 
combination  thereof  *  *  *."  Section 
112(h)  further  defiines  the  phrase  "not 
feasible  to  prescribe  or  enforce  an 
emission  standard"  as  any  situation  in 
which  "*  *  *  a  hazardous  air  pollutant 
or  pollutants  cannot  be  emitted  through 
a  conveyance  designed  and  constructed 
to  emit  or  capture  such  pollutant,  *  •  * 
or  the  application  of  measurement 
methodology  to  a  particular  class  of 
sources  is  not  practicable  *  *  *." 

Niunerical  emission  limits  are  feasible 
for  storage  tanks  and  transfer  racks 
outfitted  with  a  closed  vent  system  and 
a  control  device.  For  these  control 
situations,  we  have  proposed  a 
percentage  control  efficiency  for 
consistency  with  the  HON  and  the 
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Refinery  NESHAP,  which  taken 
together,  regxdate  a  great  number  of  the 
organic  liquids  handled  in  OLD 
operations.  To  allow  flexibility,  we  are 
proposing  a  95  percent  control 
efficiency  limit  in  terms  of  either  total 
organic  HAP  or  TOC.  For  combustion 
devices,  we  are  proposing  an  alternate 
emission  limit  of  20  ppmv  of  either 
organic  HAP  or  TOC.  Depending  on  the 
test  methods  chosen,  the  owner  or 
operator  would  select  the  most  suitable 
format. 

The  proposed  95  percent  and  20 
ppmv  limits  apply  not  to  entire  transfer 
racks  but  to  each  individual  loading 
position  at  the  racks.  We  felt  that  vmder 
this  format,  sources  would  have  more 
freedom  in  choosing  how  to  organize 
the  transfer  of  affected  organic  liquids. 
For  example,  at  a  rack  with  two  loading 
positions  you  might  designate  and 
configiue  one  position  to  be  an 
uncontrolled  position,  and  another 
position  to  be  a  controlled  position 
piped  through  a  vapor  collection  system 
to  a  control  device.  You  could  then  load 
affected  organic  liquids  only  at  the 
controlled  position  but  could  still  load 
uiuegulated  liquids  through  the  same 
rack  at  the  imcontroUed  position. 

Equipment  and  work  practice 
standards  affect  each  of  the  emission 
sources  being  regulated.  The  following 
subparagraphs  describe  the  selection  of 
these  formats. 

Floating  Roof  Standard  for  Storage 
Tanks 

You  would  have  the  option  of 
installing  floating  roofs  that  meet  the 
requirements  of  40  CFR  part  63,  subpart 
WW,  in  yoiu  affected  storage  tanks.  The 
floating  roof  option  has  been  included 
in  most  Federal  rules  affecting  storage 
tanks.  Our  goal  was  to  be  consistent 
with  these  other  rules  and  to  provide 
you  with  flexibility  in  controlling  the 
storage  tanks  that  contain  affected 
organic  liquids. 

Vapor  Tightness  Testing  for  Cargo 
Tanks 

For  the  closed  vent  (vapor  collection) 
system  on  transfer  racks  to  be  effective 
in  conveying  all  of  the  displaced  HAP 
vapors  to  the  control  device,  the  cargo 
tanks  must  be  maintained  in  a  way  that 
minimizes  leakage.  There  is  no  means 
available  for  collecting  or  measming 
these  leakage  emissions.  Therefore,  we 
have  proposed  a  work  practice  standard 
consisting  of  an  annual  vapor  tightness 
test  which  involves  pressurizing  the 
empty  tank  and  measimng  any  loss  of 
pressure.  The  same  approach  is  used  for 
cargo  tanks  in  two  of  the  Federal  rules 
that  affect  gasoline  distribution,  the  new 
source  performance  standards  (NSPS) 


for  bulk  gasoline  terminals  (40  CFR  part 
60,  subpart  XX),  and  the  Gasoline 
Distribution  NESHAP  (40  CFR  part  63, 
subpart  R). 

Leak  Detection  and  Repair  Program  for 
Equipment 

The  LDAR  program  has  been  used  for 
many  years  as  the  principal  means  of 
locating  leaking  equipment  for  repairs  to 
maintain  low  emission  rates  on 
equipment  components.  In  surveying 
OLD  operations  nationwide,  we  foxmd 
that  about  35  percent  of  the  facilities  are 
under  a  Federal  LDAR  requirement. 
Therefore,  we  decided  that  this  format 
would  be  the  best  approach  for  the 
equipment  requirements.  Owners  and 
operators  would  have  the  choice 
between  the  LDAR  requirements  in  40 
CFR  part  63 ,  subpart  TT  or  UU. 

F.  How  Did  We  Select  the  Proposed 
Testing  and  Initial  Compliance 
Requirements? 

These  NESHAP  propose  to  control 
three  different  emission  points:  Storage 
tanks,  transfer  racks,  and  equipment 
leaks.  The  control  technologies  and 
work  practices  used  to  control  these 
emission  points  would  have  different 
testing  and  initial  compliance 
requirements.  The  methods  proposed 
for  testing  and  for  demonstrating  initial 
compliance  with  the  proposed 
standards  are  similar  to  those  in  other 
Federal  NESHAP  using  these  same 
control  technologies  and  work  practices. 
The  HON  (40  CFR  part  63,  subpart  G) 
prescribes  EPA  Method  18  or  25A  for 
determining  the  control  efficiency  of  a 
control  device.  We  have  added  EPA 
Method  25  to  allow  additional 
flexibility.  In  addition,  if  a  principal 
component  of  the  inlet  gas  stream  to  the 
control  device  is  formaldehyde,  EPA 
Method  316  of  40  CFR  part  63,  appendix 
A,  may  be  used  instead  of  Method  18  to 
measure  the  formaldehyde. 

The  HON  also  specifies  EPA  Method 
21  for  performing  LDAR  monitoring. 
The  visual  and  seal  gap  inspections 
proposed  for  determining  the  initial 
compliance  of  floating  roof  tanks  are  the 
methods  outlined  in  subpart  WW  of  40 
CFR  part  63.  The  EPA  Method  27  is  the 
method  proposed  for  confirming  the 
vapor  tightness  of  tank  trucks  and 
railcars  equipped  with  vapor  collection 
equipment.  This  is  the  same  approach 
required  for  testing  cargo  tanks  in  40 
CFR  part  63,  subpart  R,  the  Gasoline 
Distribution  NESHAP.  We  have 
determined  while  developing  other  part 
63  rules  that  these  methods  are 
appropriate  for  fulfilling  the  testing  and 
initial  compliance  requirements  in 
standards  for  HAP  emissions. 


G.  How  Did  We  Select  the  Proposed 
Continuous  Compliance  Requirements? 

Continuous  monitoring  is  required  by 
the  proposed  standards  so  that  we  can 
determine  whether  a  source  is  in 
compliance  on  an  ongoing  basis.  When 
determining  appropriate  monitoring 
options,  we  considered  the  availability 
and  feasibility  of  a  niunber  of 
monitoring  strategies. 

In  evaluating  the  use  of  continuous 
emission  monitoring  systems  (CEMS)  in 
these  proposed  standards,  we 
determined  that  monitoring  of  HAP 
compoimds  emitted  from  control 
devices  is  feasible  and  has  been 
implemented  in  other  rules  at  certain 
types  of  facilities.  However,  the  cost  of 
applying  monitors  that  provide  a 
continuous  measurement  in  the  units  of 
these  proposed  standards  would  be 
unacceptably  high.  Similarly,  we  found 
that  continuous  monitoring  of  a  HAP 
surrogate  (such  as  TOC)  would  not 
provide  an  accurate  indication  of 
compliance  with  the  proposed  HAP 
emission  limitations  because  of  the 
many  non-HAP  organic  compounds.     ^ 

Monitoring  of  control  device 
operating  parameters  is  considered 
appropriate  for  many  other  emission 
soiuces  (such  as  gasoline  distribution 
sources  imder  40  CFR  part  63,  subpart 
R)  and,  therefore,  we  have  included  this 
as  the  primary  monitoring  approach  in 
these  proposed  standards.  Based  on 
information  from  OLD  sources,  we 
selected  operating  parameters  for  the 
following  types  of  control  devices  that 
are  reliable  indicators  of  control  device " 
performance:  Thermal  and  catalytic 
oxidizers,  flares,  adsorbers,  and 
condensers.  In  general,  we  selected 
parameters  and  monitoring  provisions 
that  were  included  in  both  subpart  R 
and  the  HON.  Sources  would  monitor 
these  parameters  to  demonstrate 
continuous  compliance  with  the 
emission  limits  and  operating  limits. 

The  proposed  NESHAP  also  requires 
monitoring  for  the  storage  tank  work 
practice  standards  which  consist  of 
periodic  inspections  of  the  floating  roof 
seals.  We  took  this  approach  because 
there  is  no  device  available  to 
continuously  monitor  the  performance 
of  the  roof  seals. 

You  may  choose  an  alternative  to  the 
monitoring  required  by  these  proposed 
standards,  ff  you  do,  you  would  have  to 
request  approval  for  alternative 
monitoring  according  to  the  procedures 
in  §  63.8  of  the  General  Provisions. 

H.  How  Did  We  Select  the  Proposed 
Notification,  Recordkeeping,  and 
Reporting  Requirements? 

The  required  notifications  and  other 
reporting  are  based  on  the  General 
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Provisions  in  subpart  A  of  40  CFR  part 
63.  The  initial  notification  and  the 
semiannual  compliance  reports  include 
infonnation  on  organic  liquids  and 
afiiected  OLD  activities,  and  they  would 
require  any  changes  to  this  information 
to  be  reported  in  subsequent  reports. 
Similarly,  records  would  be  required 
that  will  enable  an  inspector  to  verify 
the  facility's  compliance  status.  Due  to 
the  nature  of  control  devices  that  would 
be  installed  on  OLD  operations  and  the 
emissions  being  controlled,  we  have 
determined  that  control  device 
parameter  monitoring  is  appropriate  in 
this  circiunstance.  The  proposed  records 
and  reports  are  necessary  to  allow  the 
regulatory  authority  to  verify  that  the 
source  is  continuing  to  comply  with  the 
standards. 

IV.  Summary  of  Environmental,  Energy, 
and  Economic  Impacts 

As  discussed  earlier,  organic  liquids 
distribution  activities  are  carried  out  at 
many  difierent  types  of  facilities.  Most 
of  these  facilities  can  be  grouped  under 
three  general  categories:  Stand-alone 
(usually  for-hire)  storage  terminals 
dedicated  to  distribution  activities;  OLD 
operations  collocated  with  a  petroleum 
refinery,  chemical  manufacturing,  or 
other  manufacturing  plant  site;  and 
crude  oil  pipeline  pumping  or  breakout 
stations  (containing  crude  oil  tankage). 

We  estimate  that  in  1997.  the  baseline 
year  for  the  proposed  standards,  there 
were  approximately  the  following 
numbers  of  major  source  OLD  facilities: 
480  collocated  OLD  operations,  135 
stand-alone  terminals,  and  35  crude  oil 
pipeline  stations,  for  a  total  of  about  650 
existing  major  source  OLD  plant  sites. 

A.  What  Are  the  Air  Quality  Impacts? 

On  a  nationwide  basis,  the  OLD 
operations  at  facilities  that  would  be 
affected  by  the  proposed  NESHAP  emit 
an  estimated  70,200  Mg/yr  (77,300  tons/ 
yr)  of  HAP.  Most  of  the  organic  HAP 
listed  in  section  112(b)(1)  of  the  CAA 
are  included  in  these  emissions.  After 
the  promulgated  standards  are 
implemented,  HAP  emissions  will  be 
reduced  by  approximately  19,700  Mg/yr 
(21,700  tpy),  or  28  percent,  from  the 
baseline.  Such  emissions  impacts  are 
likely  to  reduce  the  risk  of  adverse 
effects  of  HAP. 

Although  the  proposed  OLD  NESHAP 
would  not  specifically  require  control  of 
VOC  emissions,  the  organic  HAP 
emission  control  technologies  upon 
which  the  proposed  standards  are  based 
would  also  significantly  reduce  VOC 
emissions  from  the  source  category.  We 
estimate  that  implementation  of  the 
promulgated  NESHAP  would  reduce 
nationwide  VOC  emissions  by  about 


33,700  Mg/yr  (37,100  tpy),  or  28 
percent,  from  baseline  levels.  This  will 
have  the  effect  of  reducing  ozone-related 
health  and  welfare  impacts. 

B.  What  Are  the  Cost  Impacts? 

The  cost  of  implementing  the 
proposed  standards  for  affected  OLD 
operations  would  consist  of  the  capital 
and  annualized  costs  to  control  storage 
tanks,  transfer  racks,  and  equipment 
leaks,  and  the  costs  of  complying  with 
the  monitoring,  reporting,  and 
recordkeeping  requirements. 

Approximately  1,740  storage  tanks,  or 
23  percent  of  the  7,725  tanks  used  in 
OLD  operations,  would  need  to  be 
controlled  (or  further  controlled)  to 
meet  the  proposed  control  requirements. 
Depending  on  the  size  and  configuration 
of  a  particular  tank,  the  capital  cost 
would  vary  from  $4,300  to  $120,000  per 
tank.  The  total  capital  cost  to  control  all 
1,740  tanks  is  estimated  at  $84.3 
million. 

Transfer  rack  controls  would  consist 
of  installing  a  flare  or  other  control 
device  at  approximately  200  OLD 
operations,  at  an  estimated  total  capital 
cost  of  $5.4  million.  Since  organic 
liquids  cargo  tanks  are  typically  not 
equipped  with  vapor  collection 
equipment,  most  of  them  would 
continue  to  imdergo  the  DOT  leak 
tightness  testing  and  not  the  annual  EPA 
Method  27  testing.  The  total  annual  cost 
for  performing  Method  27  on  the  small 
number  of  equipped  cargo  tanks  is 
estimated  at  about  $21,700  per  year. 

The  establishment  of  an  LDAK 
program  for  equipment  leak  control  at 
about  430  existing  operations 
nationwide  would  involve  a  capital  cost 
of  approximately  $3.5  million. 

Tne  annual  cost  for  industry  to  keep 
records  and  prepare  and  send  the 
necessary  reports  is  estimated  at  about 
$12.7  million  per  year. 

We  have  estimated  the  total 
nationwide  capital  cost  (in  1997  dollars) 
of  implementing  the  proposed  rule  at 
$94.4  million,  and  the  aimual  cost  at 
$41.4  million  per  year.  We  are  soUciting 
comment  from  the  public  on  the 
accuracy  of  the  cost  impacts  that  are 
summarized  above  and  presented  in 
detail  in  the  TSD. 

C.  What  Are  the  Economic  Impacts? 

The  economic  impact  analysis  shows 
that  the  expected  price  increase  for 
affected  output  would  be  less  than  0.01 
percent  as  a  resiilt  of  the  proposed 
standard  for  petroleum  producers, 
pipeline  operators,  and  petroleum  bulk 
terminals,  and  less  than  0.02  percent  for 
chemical  manufacturers.  The  expected 
change  in  production  of  affected  output 
is  a  reduction  of  less  than  0.01  percent 


for  petroleimi  producers,  pipeline 
operators,  and  petroleum  bulk 
terminals,  and  less  than  0.02  percent  for 
chemical  manufacturers.  None  of  the 
facilities  out  of  the  651  affected  are 
expected  to  close  as  a  result  of  incvuring 
costs  of  the  proposed  standard. 
Therefore,  it  is  likely  that  there  is  no 
adverse  impact  expected  to  occ\ir  for 
those  industries  that  produce  output 
afiiected  by  this  proposed  rule,  such  as 
chemical  manufacturers,  petroleiun 
refineries,  pipeline  operators,  and 
petroleum  bulk  termhial  operators. 

D.  What  Are  the  Nonair  Quality  Health. 
Environmental,  and  Energy  Impacts? 

Water  quality  would  not  be 
significantly  affected  by  implementation 
of  the  proposed  standards.  The 
proposed  standards  do  not  contain  any 
requirements  related  to  water 
discharges,  wastewater  collection,  or 
spill  containment,  and  no  additional 
organic  liquids  are  expected  to  enter 
these  areas  as  a  result  of  the  proposed 
OLD  NESHAP.  A  few  facilities  may 
select  a  scrubber  (depending  on  the 
specific  emissions  they  are  controlling) 
to  control  emissions  from  transfer  racks 
or  fixed-roof  storage  tanks.  The  impact 
on  water  quality  from  the  use  of 
scrubbers  is  not  expected  to  be 
significant. 

We  also  project  that  there  will  be  no 
significant  solid  waste  or  noise  impact. 
Neither  flares,  thermal  oxidizers, 
scrubbers,  nor  condensers  generate  any 
solid  waste  as  a  by-product  of  their 
operation.  When  adsorption  systems  are 
used,  the  spent  activated  carbon  or  other 
adsorbent  that  cannot  be  further 
regenerated  may  be  disposed  of  in  a 
landfill,  which  would  contribute  a  small 
amount  of  solid  waste. 

We  have  tested  the  noise  level  frttm 
control  devices  and  found  these  levels 
(usually  due  to  pumps  and  blowers)  to 
be  moderate  (less  than  70  decibels  at  7 
meters).  Thus,  the  noise  impact  would 
be  small. 

The  control  devices  used  for  transfer 
rack  and  storage  tank  control  use 
electric  motor-driven  blowers,  dampers, 
or  pumps,  depending  on  the  type  of 
system,  in  addition  to  electronic  control 
and  monitoring  systems.  The 
installation  of  these  devices  would  have 
a  small  negative  energy  impact.  To  the 
extent  that  some  of  the  controlled 
organic  liquids  are  non-gasoline  fuels, 
the  applied  control  measures  would 
keep  these  liquids  in  the  distribution 
system  and  thus  have  a  positive  impact 
on  this  form  of  energy. 
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V.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursusmt  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record.  Any  written  comments  from 
OMB  and  written  EPA  responses  are 
available  in  the  docket  (see  ADDRESSES 
section  of  this  preamble). 

B.  Executive  Order  131 32..  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  the  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Section  6  of  Executive  Order 
13132,  the  EPA  may  not  issue  a 
regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 


required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  the  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  EPA  consults  with  State 
and  local  officials  early  in  the  process 
of  developing  the  proposed  reg\ilation. 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Govenunents"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
No  tribal  governments  are  believed  to 
own  or  operate  an  affected  source.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule.  In  the  spirit  of  Executive 
Order  13175,  and  consistent  with  EPA 
policy  to  promote  communications 
between  EPA  and  tribal  governments, 
EPA  specifically  solicits  additional 
conunent  on  this  proposed  rule  from 
tribal  officials. 


D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive  . 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that  . 
the  EPA  has  reasotf  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regidatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those  ^ 

regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  proposed 
rule  is  not  subject  to  Executive  Order 
13045  because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks.  No  children's  risk  analysis  was 
performed  because  no  alternative 
technologies  exist  that  would  provide 
greater  stringency  at  a  reasonable  cost. 
Furthermore,  this  proposed  rule  has 
been  determined  not  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866.     . 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001),  required  EPA  to  prepare  and 
submit  a  Statement  of  Energy  Effects  to 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs,  and 
the  Office  of  Management  and  Budget, 
for  certain  actions  identified  as 
"significant  energy  actions."  Section 
4(b)  of  Executive  Order  13211  defines 
"significant  energy  actions"  as  "any 
action  by  an  agency  (normally 
published  in  the  Federal  Re^er)  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking:  (1)  (i)  That  is  a  significant 
regulatory  action  under  Executive  Order 
12866  or  any  successor  order,  and  (ii)  is 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy;  or  (2)  that  is  designated  by  the 


15686 


Federal  Register /Vol.  67,  No.  63 /Tuesday,  April  2,  2002  /  Proposed  Rules 


Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action."  This 
proposed  rule  is  not  a  "significant 
energy  action"  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  and  use  of  energy. 
The  basis  for  this  determination  follows. 

The  reduction  in  petroleum  product 
output,  which  includes  reductions  in 
fuel  production,  is  estimated  at  only 
0.003  percent,  or  about  137  barrels  per 
day  based  on  2000  U.S.  fuel  production 
nationwide.  The  reduction  in  coal, 
natural  gas.  and  electricity  output  is 
expected  to  be  negligible  compared  to 
2000  U.S.  output  of  these  products 
nationwide.  The  increase  in  price  of 
petroleum  products  is  estimated  to  be 
only  0.003  percent  nationwide.  While 
energy  distribution  services  such  as 
pipeline  operations  will  be  directly 
a^cted  by  this  proposal,  energy 
distribution  costs  are  expected  to 
increase  by  only  0.36  p)ercent.  We 
estimate  that  there  will  be  a  slight 
increase  of  only  0.002  percent  of  net 
imports  (imports— exports),  and  no 
other  adverse  outcomes  are  expected  to 
occur  with  regard  to  energy  supplies. 
Given  the  nninitnal  impacts  on  energy 
supply,  distribution,  and  use  as  a  whole 
nationally,  no  significant  adverse  energy 
effects  are  expected  to  occur.  For  more 
information  on  these  estimated  energy 
effiscts,  please  refer  to  the  eomoraic 
impact  analysis  for  the  proposed  nde. 
This  analysis  is  available  in  the  public 
docket 

Therefore,  we  conclude  that  this 
proposed  nile  when  implemented  Mfill 
not  nave  a  significant  adverse  effect  on 
the  supply,  distribution,  or  use  of 
enogy. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  efiiacts  of 
their  regulatory  actions  on  State,  local, 
and  tri^  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  gennally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  the  EPA  to 
identify  and  consider  a  reasonable 
nimiber  of  regulatory  alternatives  and 
adopt  the  least  cosUy,  most  cost- 
effiective,  or  least  burdensome 


alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  the 
EPA  establishes  any  regulatory 
reqviirements  that  may  significanUy  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affiected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  The  maximum  total  annual 
cost  of  this  proposed  rule  for  any  year 
has  been  estimated  to  be  about  $41.4 
million.  Thus,  today's  proposed  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.  In 
addition,  the  EPA  has  determined  that 
this  proposed  rule  contains  no 
regulatory  requirements  that  might 
significantiy  or  uniquely  affiect  small 
governments  because  it  contains  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  today's  proposed 
rule  is  not  subject  to  the  requirements 
of  section  203  of  the  UMRA. 

G.  Regulatoty  Flexibility  Act  (RFA)  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regidatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  reqxiirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 


small  business  whose  parent  company 
has  fewer  than  100  or  1,500  employees, 
depending  on  size  definition  for  the 
affected  North  American  Industry 
Classification  System  (NAICS)  code,  or 
a  maximiun  of  $5  million  to  $18.5 
million  in  revenues;  (2)  a  small 
governmental  jiuisdiction  that  is  a 
government  of  a  city,  coimty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  It  should  be  noted 
that  companies  in  42  NAICS  codes  are 
affected  by  this  proposed  rule,  and  the 
small  business  definition  applied  to 
each  industry  by  NAICS  code  is  that 
listed  in  the  Small  Business 
Administration  (SB A)  size  standards  (13 
CFR  121).  For  more  information  on  size 
standards  for  particular  industries, 
please  refer  to  the  economic  impact 
analysis  in  the  docket. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  We  have  determined  that 
nineteen  small  firms  in  the  industries 
affected  by  this  rule  may  be  affected. 
Out  of  the  nineteen  affected  small  firms, 
two  firms  are  estimated  to  have 
compliance  costs  that  exceed  one 
percent  of  their  revenues. 

In  addition,  the  rule  is  likely  to  also 
increase  profits  at  the  many  small  firms 
not  affected  by  the  rule  due  to  the  very 
sli^t  increase  in  market  prices.  Finally, 
while  there  is  a  difiiarence  between  the 
median  compliance  cost  to  sales 
estimates  for  the  affected  small  and 
large  firms  (0.26  percent  compared  to 
0.01  percent  for  die  large  firms),  no 
small  or  large  firms  are  expected  to 
close  in  response  to  incurring  the 
compliance  costs  associated  with  this 

rule. 

Although  this  proposed  rule  will  not 
have  a  significant  econmnic  impact  on 
a  substantial  nxunber  of  small  entities, 
we  nonetheless  have  tried  to  minimize 
the  impact  of  this  rule  on  small  entities 
in  several  ways.  First,  we  chose  to  set 
the  control  requirements  at  the  MACT 
floor  control  level  and  not  at  a  control 
level  more  stringent.  Thus,  the  control 
level  specified  in  the  proposed  OLD  rule 
is  the  least  stringent  allowed  by  the 
CAA.  Second,  we  have  set  facility  size, 
transfer  rack  throughput,  and  tank,  size 
cutoffs  in  the  rule  to  minimize  the 
effects  on  small  businesses.  Third,  we 
have  identified  a  list  of  69  HAP  from  the 
list  of  188  in  the  CAA  to  be  considered 
for  regulation.  Regulated  liquids  are 
organic  liquids  that  contain  at  least  5 
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percent  by  weight  of  the  69  HAP  listed. 
In  addition,  we  worked  with  various 
trade  associations  during  the 
development  of  the  proposed  rule. 
These  actions  have  reduced  the 
economic  impact  on  small  entities  from 
this  rule.  We  continue  to  be  interested 
in  the  potential  impacts  of  the  proposed 
rule  on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

H.  Paperwork  Reduction  Act 

We  will  submit  the  information 
collection  requirements  in  this  rule  for 
approval  to  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
We  have  prepared  an  Information 
Collection  Request  (ICR)  docimient  (ICR 
No.  1963.01)  and  you  may  obtain  a  copy 
from  Sandy  Farmer,  Office  of 
Ehvironmental  Information,  Collection 
Strategies  Division,  U.S.  Environmental 
Rrotection  Agency  (2822),  1200 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20460,  by  e-mail  at 
farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  internet  (WWW)  at 
http://www.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  mformation  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  the 
EPA  pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  EPA  policies 
set  forth  in  40  CFR  part  2,  subpart  B. 
The  proposed  rule  would  require 
maintenance  inspections  of  the  control 
devices  but  would  not  require  any 
notifications  or  reports  beyond  those 
required  by  the  General  Provisions.  The 
recordkeeping  requirements  require 
only  the  specific  information  needed  to 
determine  compliance. 

TTie  annual  monitoring,  reporting,  and 
recordkeeping  burden  to  affected 
sources  for  this  collection  (averaged 
over  the  first  3  years  after  the  effective 
date  of  the  promulgated  rule)  is 
estimated  to  be  242,900  labor-hours  per 
year,  with  a  total  annual  cost  of  $12.7 
million  per  year.  These  estimates 
include  a  one-time  performance  test  and 
report  (with  repeat  tests  where  needed), 
one-time  submission  of  an  SSMP  with 
semiannual  reports  for  any  event  when 


the  procedures  in  the  plan  were  not 
followed,  semiannual  compliance 
reports,  maintenance  inspections, 
notifications,  and  recordkeeping. 

Burden  means  the  total  time,  effort,  or 
financial  resoiirces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piuposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  hot  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  the  EPA's  regulations  are 
Usted  in  40  CFR  part  9  and  48  CFR 
chapter  15. 

7.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113,  all  Federal  agencies  are  required  to 
use  voluntary  consensus  standards 
(VCS)  in  their  regulatory  and 
prociirement  activities  imless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  requires 
Federal  agencies  to  provide  Congress, 
through  annual  reports  to  OMB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  VCS. 

Consistent  with  the  NTTAA.  the  EPA 
conducted  searches  to  identify  VCS  for 
use  in  emissions  monitoring.  This 
search  is  described  in  a  memorandum 
which  is  in  the  docket.  The  search  for 
emissions  monitoring  procedures 
identified  19  VCS  that  appeared  to  have 
possible  use  in  lieu  of  EPA  standard 
reference  methods.  However,  after 
reviewing  the  available  VCS,  the  EPA 
determined  that  nine  of  the  candidate 
VCS  identified  for  measuring  emissions 
of  the  HAP  or  siUTOgates  subject  to 
emission  standards  in  the  proposed  rule 
would  not  be  practical  due  to  lack  of 


equivalency,  documentation,  and 
validation  data.  Ten  of  the  remaining 
candidate  VCS  are  under  development 
or  under  EPA  review.  The  EPA  plans  to 
follow,  review,  and  consider  adopting 
these  VCS  after  their  development  and 
further  review  by  the  EPA  is  completed. 
Two  VCS.  ASTM  D2879-83,  Standard 
Test  Method  for  Vapor  Pressure — 
Temperatiu«  Relationship  and  Initial 
Decomposition  Temperatiue  of  Liquids 
by  Isoteniscope;  and  API  Publication 
2517,  Evaporative  Loss  from  External    . 
Floating-Roof  Tanks,  Third  Edition, 
February  1989,  were  already 
incorporated  by  reference  in  40  CFR  . 
63.14  and  are  also  being  used  in  this 
proposed  rule. 

The  ASTM  D6420-99  is  currentiy 
imder  EPA  review  as  an  approved 
alternative  to  Method  !&  The  EPA  will 
also  compare  this  final  ASTM  standard 
to  methods  previously  approved  as 
alternatives  to  EPA  Method  18  with 
specific  applicability  limitations.  These 
methods,  designated  as  ALT-017  and 
CTM-028,  are  available  through  the 
EPA's  Emission  Measiu^ment  Center 
internet  site  at  www.epa.gov/ttn/emc/ 
tmethods.html.  The  final  ASTM  D642a- 
99  standard  is  very  similar  to  these 
approved  alternative  methods,  which 
may  be  equally  suitable  for  specific 
applications.  We  plan  to  continue  our 
review  of  the  final  standard  and  will 
consider  adopting  the  ASTM  standard  at 
a  later  date. 

The  EPA  is  requesting  comment  on 
the  compliance  demonstration 
requirements  being  proposed  in  this 
proposed  rule  and  specifically  invites 
the  public  to  identify  potentially- 
applicable  VCS.  Commenters  should 
also  explain  why  this  proposed  rule 
should  adopt  these  VCS  in  lieu  of  the 
EPA's  standards.  Emission  test  methods 
and  performance  specifications 
submitted  for  eveduation  should  be 
accompanied  by  a  basis  for  the 
recommendation,  including  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if  a 
method  otiier  than  Metiiod  301, 40  CFR 
part  63,  appendix  A  was  used). 

Section  63.2406  and  Table  5  of  the 
proposed  subpart  list  the  EPA  testing 
methods  and  performance  standards 
included  in  the  proposed  nile.  Most  of 
the  standards  have  been  used  by  States 
and  industry  for  more  than  10  years. 
Nevertheless,  under  §  63.7(f)  of  subpart 
A  of  40  CFR  part  63,  the  proposal  also 
allows  any  State  or  source  to  apply  to 
the  EPA  for  permission  to  use  an 
alternative  method  in  place  of  any  of  the 
EPA  testing  methods  or  performance 
standards  listed  in  proposed  subpetrt 
EEEE. 
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List  of  Subjects  in  40  CFR  Part  63 

EnvironinentaJ  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  19,  2002. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I.  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART63-{AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Section  63.14  is  amended  by 
revising  paragraphs  (b)(3)  and  (c)(1)  to 
read  as  follows: 

f  63.14    Incorporation  by  reference. 

•  •        *        •        * 

(b)*  *  * 

(3)  ASTM  D2879-83,  Standard  Test 
Method  for  Vapor  Pressure-Temperature 
Relationship  and  Initial  Decomposition 
Temperature  of  Liquids  by  Isoteniscope, 
IBR  approved  for  §63.111  of  subpart  G 
of  this  part  and  for  §  63.2406  of  subpart 
EEEE  of  this  part. 

(c)*  *  * 

(1)  API  Publication  2517,  Evaporative 
Loss  from  External  Floating-Roof  Tanks, 
Third  Edition.  February  1989,  IBR 
approved  for  §63.111  of  subpart  G  of 
this  part  and  for  §  63.2406  of  subpart 
EEEE  of  this  part. 

*  •        •        •        * 

3.  Part  63  is  amended  by  adding 
subpart  K*'»-  to  read  as  follows: 

SubfMft  EEEE— National  Emisaion 
Standards  for  Hazardoua  Air 
Pollutants:  Organic  Liquids 
Distribution  (non-Gasoline) 

What  Tliis  Subpart  Covers 

63.2330    What  is  the  purpose  of  this 

subpart? 
63.2334    Am  I  subject  to  this  subpart? 
63.2338    What  parts  of  my  plant  does  this 

subpart  cover? 
63.2342    When  do  I  have  to  comply  with 

this  subpart? 

EmiaBion  Limitations  and  Worli  Practice 
Standards 

63,2346    What  emission  limitations  and 
work  practice  standards  must  I  meet? 

General  Compliance  Requirements 

63.2350    What  are  my  general  requirements 
for  complying  with  this  subpart? 


Testing  and  Initial  Compliance 
Requirements 

63.2354    By  what  date  must  I  conduct 
•     performance  tests  or  other  initial 

compliance  demonstrations? 
63.2358    When  must  I  conduct  subsequent 

performance  tests? 
63.2362    What  performance  tests,  design 

evaluations,  and  performance 

evaluations  must  I  conduct? 
63.2366    What  are  my  monitoring 

installation,  operation,  and  maintenance 

requirements? 
63.2370    How  do  I  demonstrate  initial 

compliance  with  the  emission 

limitations  and  work  practice  standards? 

Continuous  Compliance  Requirements 

63.2374    How  do  I  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.2378    How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations  and  work  practice  standards? 

Notifications,  Reports,  and  Records 

63.2382    What  notifications  must  I  submit 

and  when? 
63.2386    What  reports  must  I  submit  and 

when? 
63.2390    What  records  must  I  keep? 
63.2394    In  what  form  and  how  long  must  I 

keep  my  records? 

Other  Requirements  and  Information 

63.2398    What  parts  of  the  General 

Provisions  apply  to  me? 
63.2402    Who  implements  and  enforces  this 

subpart? 
63.2406    What  definitions  apply  to  this 

subpart? 
63.2407-.2429    [Reserved] 

Tables  to  Subpart  EEEE  of  Part  63 

Table  1  to  Subpart  EEEE  of  Part  63— Organic 

Hazardous  Air  Pollutants 
Table  2  to  Subpart  EEEE  of  Part  63— 

Emission  Limits 
Table  3  to  Subpart  EEEE  of  Part  63— 

Operating  Limits 
Table  4  to  Subpart  EEEE  of  Part  63— Work 

Practice  Standards 
Table  5  to  Subpart  EEEE  of  Part  63— 

Requirements  for  Performance  Tests 
Table  6  to  Subpart  EEEE  of  Part  63— Initial 

Compliance  with  Emission  Limits 
Table  7  to  Subpart  EEEE  of  Part  63— Initial 

Compliance  with  Work  Practice 

Standards 
Table  8  to  Subpart  EEEE  of  Part  63— 

Continuous  Compliance  with  Emission 

Limits 
Table  9  to  Subpart  EEEE  of  Part  63— 

Continuous  Compliance  with  Operating 

Limits 
Table  10  to  Subpart  EEEE  of  Part  63— 

Continuous  Compliance  with  Work 

Practice  Standards 
Table  11  to  Subpart  EEEE  of  Part  63— 

Requirements  for  Reports 
Table  12  to  Subpart  EEEE  of  Part  63— 

Applicability  of  General  Provisions  to 

Subpart  EEEE 


What  This  Subpart  Covers 

§63.2330    What  is  ttie  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  limitations  and  work  practice 
standards  for  hazardous  air  pollutants 
(HAP)  emitted  from  organic  liquids 
distribution  (OLD)(non-gasoline) 
operations.  This  subpart  also  establishes 
requirements  to  demonstrate  initial  and 
continuous  complieince  with  the 
emission  limitations  and  work  practice 
standards. 

§63.2334    Am  I  subject  to  this  sut>part? 

(a)  You  are  subject  to  this  subpart  if      ' 
you  own  or  operate  an  OLD  operation 
that  is  located  at  or  is  part  of  a  major 
source  of  hazardous  air  pollutant 
emissions. 

(b)  Yoiu  OLD  operation  must  have  a 
total  organic  liquids  throughput  of  27.6 
million  liters  (7.29  million  gallons)  per 
year  or  more  either  into  or  out  of  the 
operation  to  be  subject  to  the  control 
provisions  of  this  subpart.  Organic 
liquids  are  all  crude  oils  other  than 
black  oil,  and  those  liquids  or  liquid 
mixtures,  except  gasoline,  that  contain  a 
total  of  5  percent  by  weight  or  more  of 
the  organic  HAP  listed  in  Table  1  of  this 
subpart. 

(1)  An  OLD  operation  is  the 
combination  of  activities  and  equipment 
used  to  transfer  organic  liquids  into  or 
out  of  a  plant  site  or  to  store  organic 
liquids  on  the  plant  site.  Gasoline,  as 
well  as  any  fuels  that  are  consumed  or 
dispensed  on  the  plant  site  directly  to 
users  (such  as  fuels  used  for  fleet 
refueling)  are  not  considered  organic 
liquids  in  this  subpart. 

(2)  A  major  source  of  HAP  is  a  plant 
site  that  emits  or  has  the  potential  to 
emit  any  single  HAP  at  a  rate  of  9.07 
megagrams  (10  tons)  or  more  per  year, 
or  any  combination  of  HAP  at  a  rate  of 
22.68  megagrams  (25  tons)  or  more  per 
year. 

(c)  This  subpart  covers: 

(1)  Organic  liquids  distribution 
operations  that  occupy  an  entire  plant 
site;  and 

(2)  Organic  liquids  distribution 
operations  that  are  collocated  with  other 
industrial  (e.g.,  manufactiuing) 
operations  at  the  same  plant  site. 

§63.2338    What  parts  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  or  existing  OLD 
operation  affected  source. 

(b)(1)  The  affected  soiuce  is  each 
entire  OLD  operation  at  a  plant  site  in 
any  industrid  category,  except  for  those 
emission  sources  that  are  controlled 
under  the  provisions  of  another  40  CFR 


part  63  national  emission  standards  for 
hazardous  air  pollutants  regulation.  The 
main  types  of  plant  sites  that  either  are 
in  themselves  an  OLD  operation  or 
contain  a  collocated  OLD  operation  are: 

(i)  Liqmd  terminal  facilities  that 
distribute  either  organic  liquids  that 
they  own,  or  organic  liquids  owned  by 
others  on  a  for-hire  basis,  or  a 
combination  of  both; 

(ii)  Organic  chemical  manu&cturing 
facilities,  petroleum  refineries,  and 
other  industrial  facilities  that  have  a 
collocated  OLD  operation;  and 

(iii)  Crude  oil  pipeline  pumping 
stations  and  breakout  stations. 

(2)  The  following  emission  sources 
within  OLD  operations  constitute  the 
affected  source:  Storage  tanks  storing 
organic  liquids  and  meeting  the  tank 
size  and  liquid  vapor  pressing  cutoffs  in 
Table  2  of  this  subpart;  transfer  rack 
loading  positions  at  which  organic 
liquids  are  loaded  into  cargo  tanks  (tank 
trucks  or  railcars)  at  or  above  the 
npinimiinn  throughput  shown  in  Table  2 
of  this  subpart;  and  equipment  (pumps, 
valves,  etc)  in  organic  liquids  service 
for  at  least  300  hours  per  year.  In 
addition,  vapor  leakage  points  on  cargo 
tanks  while  loading  organic  liquids  at 
affected  transfer  racks  are  considered 
part  of  the  affected  sovuce. 

(c)  The  provisions  of  this  subpart  do 
not  apply  to  research  and  development 
facilities,  consistent  writh  section 
112(b)(7)  of  the  Clean  Air  Act  (CAA). 

(d)  An  affected  source  is  a  new 
affected  source  if  you  commenced 
construction  of  the  affected  source  after 
April  2,  2002,  and  you  meet  the 
applicability  criteria  in  §  63.2334  at  the 
time  you  commenced  operation, 

(e)  An  affected  source  is  reconstructed 
if  you  meet  the  criteria  for 
reconstruction  as  defined  in  §  63.2. 

(f)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 

§63.2342    When  do  i  have  to  comply  with 
this  subpart? 

(a)  If  you  have  a  new  or  reconstructed 
affected  source,  you  must  comply  with 
this  subpart  according  to  the  guidance 
in  paragraphs  (a)(1)  and  (2)  of  this 
section: 

(1)  If  you  startup  your  affected  source 
before  [the  effective  date  of  this 
subpart],  you  must  comply  with  the 
emission  limitations  and  work  practice 
standards  for  new  and  reconstructed 
sources  in  this  subpart  no  later  than  [the 
effective  date  of  this  subpart]. 

(2)  If  you  startup  your  affected  source 
after  [the  effective  date  of  this  subpart], 
you  must  comply  with  the  emission 
limitations  and  work  practice  standards 
for  new  and  reconstructed  soiux»s  in 


this  subpart  upon  startup  of  your 
affected  source. 

(b)  ff  you  have  an  existing  affected 
source,  you  must  comply  with  the 
emission  limitations  and  work  practice 
standards  for  existing  sources  no  later 
than  [3  years  after  the  effective  date  of 
the  final  rule], 

(c)  If  you  have  an  area  source  that 
increases  its  emissions  or  its  potential  to 
emit  such  that  it  becomes  a  major  source 
of  HAP,  the  guidance  in  paragraphs 
(c)(1)  and  (2)  of  this  section  applies: 

(1)  Any  portion  of  the  existing  facility 
that  is  a  new  affected  source  or  a  new 
reconstructed  soiuce  must  be  in 
compliance  with  this  subpart  upon 
startup. 

(2)  All  other  parts  of  the  source  must 
be  in  compliance  with  this  subpart  no 
later  than  3  years  after  it  becomes  a 
major  source. 

(d)  You  must  meet  the  notification 
requirements  in  §  63.2382(a)  according 
to  the  schedule  in  §  63.2382(b),  (c),  (d), 
and  (e)  and  in  subpart  A  of  this  part. 
Some  of  the  notifications  must  be 
submitted  before  you  are  required  to 
comply  with  the  emission  limitations 
and  work  practice  standards  in  this 
subpart.  ^     , 

Emission  Limitations  and  Work 
Practice  Standards 

§63.2346    What  emission  limitations  and 
work  practice  standards  must  I  meet? 

(a)  You  must  meet  each  emission  limit 
in  Table  2  of  this  subpart  that  applies  to 
you. 

(b)  You  must  meet  each  operating 
limit  in  Table  3  of  this  subpart  that 
applies  to  you. 

(c)  You  must  meet  each  work  practice 
standard  in  Table  4  of  this  subpart  that 
applies  to  you. 

(d)  As  provided  in  §  63.6(g),  you  may 
request  approval  from  the  EPA  to  use  an 
alternative  to  the  work  practice 
standards  in  this  section.  If  you  apply 
for  permission  to  use  an  alternative  to 
the  work  practice  standards  in  this 
section,  you  must  submit  the 
information  described  in  §  63.6(g)(2). 

General  Compliance  Requirements 

§63.2350    What  are  my  general 
requiremente  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  writh 
the  emission  limitations  and  work 
practice  standards  in  this  subpart  at  all 
times,  except  during  periods  of  startup, 
shutdown,  or  malfiuiction. 

(b)  You  must  always  operate  and 
maintain  yoiu  affected  source,  including 
air  pollution  control  and  monitoring 
equipment,  according  to  the  provisions 
in§63.6(e)(l)(i). 


(c)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  (SSMP)  according  to 
the  provisions  in  §  63.6(e)(3). 

Testing  and  Initial  Compliance 
Requirements 

§63.2354    By  wtiat  data  must  I  conduct 
performance  tests  or  ottier  initial 
compliance  demonstrations? 

(a)  For  existing  sources,  you  must 
conduct  initial  performance  tests  and 
other  initial  compliance  demonstrations 
no  later  than  the  compliance  date 
specified  in  §  63.2342(b).  ' 

(b)  For  new  soiuces,  you  must 
conduct  initial  performance  tests  and 
other  initial  compliance  demonstrations 
according  to  the  provisions  in 
§63.7(a)(2)(i)and(ii). 

§63.2358    When  must  I  conduct 
subsequent  performance  tests? 

(a)  For  cargo  tanks  equipped  with 
vapor  collection  equipment  that  load 
organic  liquids  at  affected  transfer  rack 
loading  positions,  you  must  perform  the 
vapor  tightness  testing  required  in  Table 
5  of  this  subpart  on  each  cargo  tank  that 
you  own  or  operate  at  least  once  per 
year. 

(b)  For  nonflare  control  devices,  you 
must  conduct  the  performance  testing 
required  in  Table  5  of  this  subpart  at 
any  time  the  EPA  requests  you  to  in 
accordance  with  section  114  of  the 
CAA. 

§63.2362    What  performance  tests,  design 
evaluations,  and  performance  evaluations 
must  I  conduct? 

(a)  You  must  conduct  each 
performance  test  in  Table  5  of  this 
subpart  that  applies  to  you. 

(b)  You  must  conduct  each 
performance  test  according  to  the 
requirements  in  §  63.7(e)(1),  using  the 
procediu^s  specified  in  §  63.997(e). 

(c)  You  must  conduct  three  separate 
test  runs  for  each  performance  test  on  a 
nonflare  control  device,  as  specified  in 
§  63.7(e)(3).  Each  test  run  must  last  at 
least  1  hour. 

(d)  In  addition  to  Method  25  or  25A 
of  40  CFR  part  60,  appendix  A,  to 
determine  compliance  with  the  organic 
HAP  or  total  organic  compoimds  (TOC) 
emission  limit,  you  may  use  Method  18 
of  40  CFR  part  60,  appendix  A.  If  you 
use  Method  18  to  measure  compliance 
with  the  percentage  efficiency  limit,  you 
must  first  determine  which  HAP  are 
present  in  the  inlet  gas  stream  (i.e., 
uncontrolled  emissions)  using 
knowledge  of  the  organic  liquids  or  the 
screening  procediue  described  in 
Method  18.  In  conducting  the 
performance  test,  you  must  analyze 
samples  collected  as  specified  in 
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Method  18,  simultaneously  at  the  inlet 
and  outlet  of  the  control  device. 
Quantify  the  emissions  for  all  HAP 
identified  as  present  in  the  inlet  gas 
stream  for  both  the  inlet  and  outlet  gas 
streams  of  the  control  device. 

(e)  If  you  use  Method  18  of  40  CFR 
part  60,  appendix  A,  to  measure 
compliance  with  the  emission 
concentration  limit  you  must  first 
determine  which  HAP  are  present  in  the 
inlet  gas  stream  using  knowledge  of  the 
organic  liquids  or  the  screening 
procedure  described  in  Method  18.  In 
conducting  the  performance  test, 
analyze  samples  collected  as  specified 
in  Method  18  at  the  outlet  of  the  control 
device.  Quantify  the  control  device 
outlet  emission  concentration  for  the 
same  HAP  identified  as  present  in  the 
inlet  or  uncontrolled  gas  stream. 

(f)  If  a  principal  component  of  the 
uncontrolled  or  inlet  gas  stream  to  the 
control  device  is  formaldehyde,  you 
may  use  Method  316  of  appendix  A  of 
this  part  instead  of  Method  18  of  40  CFR 
part  60,  appendix  A,  for  measviring  the 
formaldehyde.  If  formaldehyde  is  the 
predominant  HAP  in  the  inlet  gas 
stream,  you  may  use  Method  316  alone 
to  measure  formaldehyde  either  at  the 
inlet  and  outlet  of  the  control  device 
using  the  formaldehyde  control 
efficiency  as  a  surrogate  for  total  organic 
HAP  or  TOC  efficiency,  or  at  the  outlet 
of  a  combustion  device  for  determining 
compliance  with  the  emission 
concentration  limit. 

(g)  You  must  conduct  each  design 
evaluation  of  a  control  device  according 
to  the  requirements  in  §  63.985(b)(l)(i). 

(h)  You  may  not  conduct  performance 
tests  during  periods  of  startup, 
shutdown,  or  malfunction,  as  specified 
in  §63. 7(e)(1). 

(i)  You  must  conduct  each  continuous 
monitoring  system  (CMS)  performance 
evaluation  according  to  the 
requirements  in  §  63.8(e). 

§63.2366    What  arc  my  monttoiing 
Installation,  oparation,  and  maintananca 
raqulramanta? 

(a)  You  must  install,  operate,  and 
maintain  each  continuous  parameter 
monitoring  system  (CPMS)  according  to 
the  requirements  in  §  63.996.  In 
addition,  you  must  collect  and  analyze 
temperature,  flow,  pressure,  or  pH  data 
according  to  the  requirements  in 
paragraphs  (a)(1)  through  (4)  of  this 
section: 

(1)  To  calculate  a  valid  hourly  value, 
you  must  have  at  least  four  equally 
spaced  data  values  (or  at  least  two,  if 
that  condition  is  included  to  allow  for 
periodic  c^ibration  checks)  for  that 
hour  from  a  CMS  that  is  not  out  of 
control  according  to  the  monitoring  plan 


(e.g.,  one  that  incorporates  elements  of 
appendix  F,  procedure  1  of  40  CFR  part 
60,  appendix  F). 

(2)  To  calctilate  the  average  emissions 
for  each  averaging  period,  you  must 
have  at  least  75  percent  of  the  hourly 
averages  for  that  period  using  only  block 
hourly  average  values  that  are  based  on 
valid  data  (i.e.,  not  firom  out-of-control 
periods). 

(3)  Determine  the  hourly  average  of  all 
recorded  readings. 

(4)  Record  the  results  of  each 
inspection,  calilwation,  and  validation 
check. 

(b)  For  each  temperature  monitoring 
device,  you  must  meet  the  requirements 
in  paragraphs  (a)(1)  through  (4)  and 
paragraphs  (b)(1)  through  (8)  of  this 
section: 

(1)  Locate  the  temperature  sensor  in  a 
position  that  provides  a  representative 
temperature. 

(2)  For  a  noncryogenic  temperatiire 
range,  use  a  temperature  sensor  with  a 
minimiiin  tolerance  of  2.2  degrees 
Celsius  or  0.75  percent  of  the 
temperature  value,  whichever  is  greater. 

(3)  For  a  cryogenic  temperature  range, 
use  a  temperature  sensor  with  a 
minimum  tolerance  of  2.2  degrees 
Celsius  or  2  percent  of  the  temperature 
value,  whichever  is  greater. 

(4)  Shield  the  temperature  sensor 
system  from  electromagnetic 
interference  and  chemical 
contaminants. 

(5)  If  a  chart  recorder  is  used,  it  must 
have  a  sensitivity  in  the  minor  division 
of  at  least  20  degrees  Fahrenheit. 

(6)  Perform  an  electronic  calibration 
at  least  semiannually  according  to  the 
procedures  in  the  manufacturer's 
owner's  manual.  Following  the 
electronic  calibration,  you  must  conduct 
a  temperature  sensor  validation  check  in 
which  a  second  or  redundant 
temperature  sensor  placed  near  the 
process  temperature  sensor  must  yield  a 
reading  within  16.7  degrees  Celsius  of 
the  process  temperature  sensor's 
reading. 

(7)  Conduct  calibration  and  validation 
checks  any  time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  temperatiu«  range,  or  install  a 
new  temperature  sensor. 

(8)  At  least  monthly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity, 
oxidation,  and  galvanic  corrosion. 

(c)  For  each  flow  measurement 
device,  you  must  meet  the  requirements 
in  paragraphs  (a)(1)  through  (4)  and 
paragraphs  (c)(1)  through  (5)  of  this 
section: 

(1)  Locate  the  flow  sensor  and  other 
necessary  equipment  such  as 


straightening  vanes  in  a  position  that 
provides  a  representative  flow. 

(2)  Use  a  flow  sensor  with  a  minimimi 
tolerance  of  2  percent  of  the  flow  rate. 

(3)  Reduce  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  disturbances. 

(4)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually. 

(5)  At  least  monthly,  inspect  all 
components  for  integrity,  aill  electrical 
connections  for  continviity,  and  all 
mechanical  connections  for  leakage. 

(d)  For  each  pressure  measurement 
device,  you  must  meet  the  requirements 
in  paragraphs  (a)(1)  through  (4)  and 
paragraphs  (d)(1)  through  (7)  of  this 
section: 

(1)  Locate  the  pressure  sensor(s)  in  a 
position  that  provides  a  representative   . 
measurement  of  the  pressure. 

(2)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  internal  and 
external  corrosion. 

(3)  Use  a  gauge  with  a  minimum 
tolerance  of  0.5  inch  of  water  or  a 
transducer  with  a  minimum  tolerance  of 
1  percent  of  the  pressure  range. 

(4)  Check  for  pressure  tap  pluggage 
daily. 

(5)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(6)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range,  or  install  a 
new  pressure  sensor. 

(7)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(e)  For  each  pH  measurement  device, 
you  must  meet  the  requirements  in 
paragraphs  (a)(1)  through  (4)  and 
paragraphs  (e)(1)  through  (4)  of  this 
section: 

(1)  Locate  the  pH  sensor  in  a  position 
that  provides  a  representative 
measurement  of  pH. 

(2)  Ensure  that  the  sample  is  properly 
mixed  and  representative  of  the  fluid  to 
be  measured. 

(3)  Check  the  pH  meter's  calibration 
on  at  least  two  points  every  8  hours  of 
process  operation. 

(4)  At  least  monthly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity. 

{63.2370    How  do  I  damonstrata  Initial 
compllanca  with  the  emlaaion  limltationa 
and  wortc  practica  standards? 

(a)  You  must  demonstrate  initial 
compliance  with  each  emission  limit 
and  work  practice  standard  that  applies 
to  you  according  to  Tables  6  and  7  of 
this  subpart. 

(b)  You  must  establish  each  site- 
specdfic  operating  limit  in  Table  3  of 
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this  subpart  that  applies  to  you 
according  to  the  requirements  in 
§63.2362  and  Table  5  of  this  subpart. 

(c)  You  must  submit  the  Notification 
of  Compliance  Status  containing  the 
results  of  the  initial  compliance 
demonstration  according  to  the 
requirements  in  §  63.2382(e). 

Continuous  Compliance  Requirements 

§  63.2374    How  do  I  monitor  and  collect 
data  to  damonstrata  continuous 
compliance? 

(a)  You  must  monitor  and  collect  data 
according  to  this  section. 

(b)  Except  for  monitor  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities 
(including,  as  applicable,  calibration 
checks  and  required  zero  and  span 
adjustments),  you  must  monitor 
continuously  (or  collect  data  at  all 
required  intervals)  at  all  times  that  the 
affected  soiirce  is  operating. 

(c)  You  may  not  use  data  recorded 
during  monitoring  malfunctions, 

-associated  repairs,  or  required  quality 
assurance  or  control  activities  in  data 
averages  and  calculations  used  to  report 
emission  or  operating  levels,  nor  may 
such  data  be  used  in  fulfilling  a 
minimum  data  availability  requirement, 
if  applicable.  You  must  use  all  of  the 
data  collected  during  all  other  periods 
in  assessing  the  operation  of  the  control 
device  and  associated  control  system. 

§  63.2378    How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations  and  work  practice  standards? 

(a)  You  must  demonstrate  continuous 
compliance  with  each  emission 
limitation  and  work  practice  standard  in 
Tables  2  through  4  of  this  subpart  that 
applies  to  you  according  to  the  methods 
specified  in  Tables  8,  9,  and  10  of  this 
subpart. 

(b)  You  must  report  each  instance  in 
which  you  did  not  meet  any  emission 
limit  or  operating  limit  in  Tables  8  and 

9  of  this  subpart  that  applies  to  you. 
This  includes  periods  of  startup, 
shutdown,  or  malfunction.  You  must 
also  report  each  instance  in  which  you 
did  not  meet  the  requirements  in  Table 

10  of  this  subpart  that  apply  to  you. 
These  instances  are  deviations  from  the 
emission  limitations  and  work  practice 
standards  in  this  subpart.  These 
deviations  must  be  reported  according 
to  the  requirements  in  §  63.2386. 

(c)  Ehmng  periods  of  startup, 
shutdown,  or  malfunction,  you  must 
operate  in  accordance  with  your  SSMP. 

(d)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  you 
make  an  adequate  demonstration  that 


you  were  operating  in  accordance  with 
the  SSMP.  We  will  determine  whether 
deviations  that  occur  during  a  period  of 
startup,  shutdown,  or  malfunction  are 
violations  according  to  the  provisions  in 
§  63.6(e). 

Notifications,  Reports,  and  Records 

§  63.2382    What  notifications  must  I  submit 
and  wtian? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.7(b)  and  (c). 
63.8(e),  (f)(4)  and  (6),  and  63.9(b) 
through  (h)  that  apply  to  you. 

(b)  As  specified  in  §63. 9(b)(2),  if  you 
startup  your  affected  source  before  [the 
effective  date  of  this  subpart],  you  must 
submit  an  Initial  Notification  no  later 
than  120  calendar  days  after  [the 
effective  date  of  this  subpart]. 

(c)  As  specified  in  §  63.9(b)(3),  if  you 
startup  your  new  or  reconstructed 
affected  source  on  or  after  [the  effective 
date],  you  must  submit  an  Initial 
Notification  no  later  than  120  days  after 
initial  startup. 

(d)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  the  test 
at  least  60  calendar  days  before  it  is 
scheduled  to  begin  as  required  in 

§  63.7(b)(1). 

(e)  If  you  are  required  to  conduct  a 
performance  test  or  other  initial 
compliance  demonstration  as  specified 
in  Table  5,  6,  or  7  of  this  subpart,  you 
must  submit  a  Notification  of 
Compliance  Status  according  to 
§63.9(h)(2)(ii). 

(1)  For  each  initial  compliance 
demonstration  required  in  Table  5,  6,  or 
7  of  this  subpart  that  does  not  include 

a  performance  test,  you  must  submit  the 
Notification  of  Compliance  Status  before 
the  close  of  business  on  the  30th 
calendar  day  following  the  completion 
of  the  initial  compliance  demonstration. 

(2)  For  each  initial  compliance 
demonstration  required  in  Table  5,  6.  or 
7  of  this  subpart  that  includes  a 
performance  test  conducted  according 
to  the  requirements  in  Table  5  of  this 
subpart,  you  must  submit  the 
Notification  of  Compliance  Status, 
including  the  performance  test  results, 
before  the  close  of  business  on  the  60th 
calendar  day  following  the  completion 
of  the  performance  test  according  to 

§  63.10(d)(2). 

§63.2386    What  reporto  must  I  submit  and 
whan? 

(a)  You  must  submit  each  report  in 
Table  11  of  this  subpart  that  applies  to 

you. 

(b)  Unless  the  Administrator  has 
approved  a  different  schedule  for 
submission  of  reports  under  §  63.10(a). 
you  must  submit  each  report  by  the  date 


in  Table  11  of  this  subpart  and 
according  to  the  requirements  in 
paragraphs  (b)(1)  through  (5)  of  this 
section: 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.2342  and 
ending  on  June  30  or  December  31. 
whichever  date  is  the  first  date 
following  the  end  of  the  first  calendar 
half  after  the  compliance  date  that  is 
specified  for  your  source  in  §  63.2342. 

(2)  The  first  compliance  report  must 
be  postmarked  no  later  than  July  31  or 
January  31,  whichever  date  follows  the 
end  of  the  first  calendar  half  after  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.2342. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  January  1  through 
June  30  or  the  semiannud  reporting 
period  fitjm  July  1  thipugh  December 

31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  no  later  than 
July  31  or  January  31,  whichever  date  is 
the  first  date  following  the  end  of  the 
semiannual  reporting  period. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  71,  if  the 
permitting  authority  has  established 
dates  for  submitting  semiannual  reports 
pursuant  to  40  CFR  70.6(3)(iii)(A)  or 
71.6(3)(iii)(A),  you  may  submit  the  first 
and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(c)  The  compliance  report  must 
contain  the  information  in  paragraphs 
(c)(1)  through  (7)  of  this  section: 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official, 
including  the  official's  name,  title,  and 
signature,  certifying  that,  based  on 
information  and  belief  formed  after 
reasonable  inquiry,  the  statements  and 
information  in  the  report  are  true, 
accurate,  and  complete. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  Any  changes  to  the  information 
listed  in  paragraph  (d)  of  this  section 
that  have  occurred  since  the  last  report. 

(5)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period 
and  you  took  actions  consistent  with 
your  SSMP,  the  compliance  report  must 
include  the  information  described  in 
§63.10(d)(5)(i). 

(6)  ff  there  are  no  deviations  ieom  any 
emission  limitation  (emission  limit  or 
operating  limit)  that  applies  to  you  and 
there  are  no  deviations  ftt)m  the 
requirements  for  work  practice 
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standards  in  Table  10  of  this  subpart,  a 
statement  that  there  were  no  deviations 
from  the  emission  limitations  or  work 
practice  standards  during  the  reporting 
period. 

(7)  If  there  were  no  periods  during 
which  the  CMS  was  out  of  control  as 
specified  in  §  63.8(c)(7),  a  statement  that 
there  were  no  periods  during  which  the 
CMS  was  out  of  control  during  the 
reporting  period. 

(d)  The  first  compliance  report  must 
contain  the  information  in  paragraphs 
{c)(l)  through  (7)  of  this  section  and  also 
the  information  in  paragraphs  {d)(l) 
through  (5)  of  this  section: 

(1)  A  listing  of  the  organic  liquids 
stored  or  transferred  at  the  facility 
diuing  the  previous  6  months,  including 
for  each  liquid  the  information  in 
paragraphs  (d)(l)(i)  through  (iv)  of  this 
section: 

(i)  Liqmd  name; 

(ii)  Total  weight  percentage  of  the 
organic  HAP  in  Table  1  of  this  subpart; 

(iii)  Annual  average  true  vapor 
pressure;  and 

(iv)  Total  throughput  into  and  out  of 
the  facility. 

(2)  An  inventory  of  all  storage  tanks 
at  the  facility  that  stored  organic  liquids 
during  the  previous  6  months,  including 
for  each  tank  the  information  in 
paragraphs  (d)(2)(i)  through  (iv)  of  this 
section: 

(i)  Tank  ID  code  and  capacity; 

(ii)  Tank  roof  configuration,  rim  seal 
type(s),  and  description  of  floating  deck 
fittings,  as  applicable; 

(iii)  Name  of  organic  liquid(s)  stored 
in  the  tank;  and 

(iv)  Control  device  in  use  for  each 
fixed-roof  tank,  where  applicable. 

(3)  A  listing  of  all  transfer  rack 
loading  positions  that  transferred 
organic  liquids  into  cargo  tanks  diiring 
the  previous  6  months,  including  for 
each  loading  position  the  information  in 
paragraphs  (d)(3}(i)  through  (iii)  of  this 
section: 

(i)  ID  code; 

(ii)  Organic  liquids  name(s)  and 
throughput(s);  and 

(iii)  Control  device  in  use  at  each 
position,  where  applicable. 

(4)  A  listing  of  all  cargo  tanks  (tank 
trucks  and  railcars)  that  loaded  organic 
liquids  at  affected  transfer  rack  loading 
positions  during  the  previous  6  months, 
including  the  type  of  cargo  tank,  owner, 
ID  ntmiber,  and  date  and  test  method  for 
the  most  recent  vapor  tightness  test. 

(5)  A  listing  of  all  equipment  in 
organic  liquids  service  during  the 
previous  6  months,  including  for  each 
component  the  information  in 
paragraphs  (d)(5)(i)  through  (iv)  of  this 
section: 

(i)  ID  code; 


(ii)  Facility  plan  drawing  showing  the 
equipment  location; 

(iii)  An  estimate  of  the  number  of 
hoiu^  that  the  component  operated  in 
organic  liquids  service  during  the 
reporting  period;  and 

(iv)  Metnod  of  compliance  with  the 
standard  (e.g..  "leak  detection  and 
repair  monitoring"  or  "equipped  with 
dual  mechanical  seals"),  if  applicable. 

(e)  For  each  deviation  from  an 
emission  limitation  (emission  limit  or 
operating  limit)  occiuring  at  an  affected 
source  where  you  are  using  a  CMS  to 
comply  with  an  emission  limitation  in 
this  subpart,  you  must  include  the 
information  in  paragraphs  (c)(1)  through 
(4)  and  paragraphs  (e)(1)  through  (12)  of 
this  section.  This  includes  periods  of 
startup,  shutdown,  or  malfunction. 

(1)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(2)  The  date  and  time  that  each  CMS 
was  inoperative,  except  for  zero  (low- 
level)  and  high-level  checks. 

(3)  The  date,  time,  and  duration  that 
each  CMS  was  out  of  control,  including 
the  information  in  §  63.8(c)(8). 

(4)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction,  or  diuing  another  period. 

(5)  A  siunmary  of  the  total  duration  of 
the  deviations  during  the  reporting 
period  and  the  total  duration  as  a 
percentage  of  the  total  soiuce  operating 
time  during  that  reporting  period. 

(6)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes. 

(7)  A  summary  of  the  total  diuation  of 
CMS  downtime  during  the  reporting 
period  and  the  total  duration  of  CMS 
downtime  as  a  percentage  of  the  total 
source  operating  time  during  that 
reporting  period. 

(8)  An  identification  of  each  HAP  that 
was  potentially  emitted  during  the 
deviation. 

(9)  A  brief  description  of  the  process 
at  which  the  CMS  deviation  occurred. 

(10)  A  brief  description  of  the  CMS. 

(11)  The  date  of  the  latest  CMS 
certification  or  audit. 

(12)  A  description  of  any  changes  in 
CMS,  processes,  or  controls  since  the 
last  reporting  period.  «^ 

(f)  Each  affected  source  that  has 
obtained  a  title  V  operating  permit 
pursuant  to  40  CFR  part  70  or  71  must 
report  all  deviations  as  defined  in  this 
subpart  in  the  semiannual  monitoring 
report  required  by  40  CFR 
70.6(a)(3)(iii)(A)  or  71.6(a)(3)(iii)(A).  If 
an  affected  soiuce  submits  a  compliance 


report  pursuant  to  Table  11  of  this 
subpart  along  with,  or  as  part  of,  the 
semiannual  monitoring  report  required 
by  40  CFR  70.6(a)(3)(iu)(A)  or 
71.6(a)(3)(iii)(A),  and  the  compliance 
report  includes  all  required  injformation 
concerning  deviations  from  any 
emission  Umitation  (including  any 
operating  limit  or  work  practice 
standard)  requirement  in  this  subpart, 
we  will  consider  submission  of  the 
compliance  report  as  satisfying  any 
obligation  to  report  the  same  deviations 
in  the  semiannual  monitoring  report. 
However,  submission  of  a  compliance 
report  Will  not  otherwise  affect  any 
obligation  the  affected  source  may  have 
to  report  deviations  from  permit 
requirements  to  the  permitting 
authority. 

§63.2390    What  racords  must  I  keep? 

(a)  You  must  keep  records  as 
described  in  paragraphs  (a)(1)  through 
(3)  of  this  section: 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
docxunentation  supporting  any  Initial 
Notification  or  Notification  of 
Compliance  Status  that  you  submitted, 
according  to  the  requirements  in 

§  63.10(b)(1)  and  (2)(xiv). 

(2)  The  records  in  §§  63.6(e)(3)(iii) 
through  (v)  and  63.10(b)(2)(i)(v)  related 
to  startups,  shutdowns,  and 
malfunctions. 

(3)  Results  of  performance  tests. 

(b)  For  each  CMS,  you  must  keep 
records  as  described  in  paragraphs  (b)(1) 
and  (2)  of  this  section: 

(1)  Records  described  in 
§63.10(b)(2)(vi)  through  (xi)  that  apply 
to  your  CMS. 

(2)  Performance  evaluation  plans, 
including  previous  (i.e.,  superseded) 
versions  of  the  plan  as  required  in 

§  63.8(d)(3). 

(c)  You  must  keep  the  records 
required  in  Tables  8,  9,  and  10  of  this 
subpart  to  show  continuous  compliance 
with  each  emission  limitation  and  work 
practice  standard  that  applies  to  you. 

§63.2394    In  wlMt  fonn  and  how  long  must 
I  kaap  my  racortto? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  inspection  and  review 
according  to  §  63.10(b)(1). 

(b)  As  specified  in  §63. 10(b)(1),  you 
must  keep  yoiu  files  of  all  information 
(including  all  reports  and  notifications) 
for  at  least  5  years  following  the  date  of 
each  occurrence,  measurement, 
maintenance,  corrective  action,  report, 
or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
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occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §  63.10(b)(1).  You  may 
keep  the  records  offsite  for  the 
remaining  3  years. 

Other  Requirements  and  Information 

§63.2398    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  12  of  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§63.1  through  63.15  apply  to  you. 

§  63.2402    Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  EPA  or  a  delegated 
authority  such  as  your  State,  local,  or 
tribal  agency,  ff  the  EPA  Administrator 
has  delegated  authority  to  your  State, 
local,  or  tribal  agency,  then  that  agency, 
as  well  as  the  EPA,  has  the  authority  to 
implement  and  enforce  this  subpart. 
You  should  contact  your  EPA  Regional 
Office  (see  list  in  §  63.13)  to  find  out  if 
this  subpart  is  delegated  to  your  State, 
local,  or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  for  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  the  EPA  and  are  not 
delegated  to  the  State,  local,  or  tribal 
agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  described  in  paragraphs 
(c)(1)  through  (4)  of  this  section: 

(1)  Approval  of  alternatives  to  the 
nonopacity  emission  limitations  and 
work  practice  standards  in  §  63.2346(a) 
through  (c)  under  §  63.6(g). 

(2)  Approval  of  major  alternatives  to 
test  methods  imder  §  63.7(e){2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §  63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 

§  63.2406    What  definitions  apply  to  this 
subpart? 

j  Terms  used  in  this  subpart  are 
defined  in  the  CAA,  in  §  63.2,  and  in 
this  section.  U  the  same  term  is  defined 
in  another  subpart  and  in  this  section, 
it  will  have  the  meaning  given  in  this 
section  for  piuposes  of  this  subpart. 

Annua!  average  true  vapor  pressure, 
as  used  in  this  subpart,  means  the  total 
vapor  pressiu«  exerted  by  a  stored  or 
transferred  organic  liquid  at  the 
temperature  equal  to  the  annual  average 
of  the  local  (nearest)  average  monthly 
temperatures  reported  by  the  National 


Weather  Service.  This  temperatvue  is 
the  arithmetic  average  of  the  12  monthly 
average  temperatures  for  each  calendar 
year  at  each  affected  source  and  is 
recalculated  at  the  end  of  each  year.  The 
vapor  pressure  value  is  determined: 

(1)  In  accordance  with  methods 
described  in  American  Petroleiun 
Institute  Publication  2517,  Evaporative 
Loss  from  External  Floating-Roof  Tanks 
(incorporated  by  reference  as  specified 
in  §63.14); 

(2)  Using  standard  reference  texts; 

(3)  By  the  American  Society  for 
Testing  and  Materials  Method  D2879-83 
(incorporated  by  reference  as  specified 
in  §63.14);  or 

(4)  Using  any  other  method  that  the 
EPA  approves. 

API  gravity  means  the  weight  per  vmit 
volume  of  hydrocarbon  liquids  as 
measiued  by  a  system  reconunended  by 
the  American  Petroleimi  Institute  (API) 
and  is  expressed  in  degrees. 

Black  oil  means  hydrocarbon 
(petroleum)  liquid  with  a  gas-to-oil  ratio 
less  than  0.31  cubic  meters  per  liter 
(41.4  cubic  feet  per  gallon)  and  an  API 
gravity  less  than  40  degrees,  measured 
at  the  point  of  entry  to  the  distribution 
system. 

Capacity  means  the  voliune  of  liquid 
that  is  capable  of  being  stored  in  a 
storage  tank,  determined  by  multiplying 
the  tank's  internal  cross-sectional  area 
by  the  internal  height  of  the  shell. 

Cargo  tank  means  a  tank  truck  or 
railcar  into  which  organic  liquids  are 
loaded  at  an  OLD  operation  transfer 
rack. 

Closed  vent  system  means  a  system 
that  is  not  open  to  the  atmosphere  and 
is  composed  of  piping,  ductwork, 
connections,  and,  if  necessary,  flow- 
inducing  devices  that  transport  gas  or 
vapors  from  an  emission  point  to  a 
control  device.  This  system  does  not 
include  the  vapor  collection  system  that 
is  part  of  some  tank  trucks  and  railcars 
or  the  loading  arm  or  hose  that  is  used 
for  vapor  retiun.  For  transfer  racks,  the 
closed  vent  system  begins  at,  and 
includes,  the  first  block  valve  on  the 
downstream  side  of  the  loading  arm  or 
hose  used  to  convey  displaced  vapors. 

Combustion  device  means  an 
individual  imit  of  equipment,  such  as  a 
flare,  incinerator,  process  heater,  or 
boiler,  used  for  the  combustion  of 
organic  emissions. 

Control  device,  as  used  in  this 
subpart,  means  any  combustion  device, 
recovery  device,  recapture  device,  or 
any  combination  of  these  devices  used 
to  comply  with  this  subpart.  Such 
equipment  or  devices  include,  but  are. 
not  limited  to,  absorbers,  adsorbers, 
condensers,  incinerators,  flares,  boilers, 
and  process  heaters.  Primary 


condensers,  steam  strippers,  or  fuel  gas 
systems  are  not  considered  control 
devices. 

Crude  oil,  as  used  in  this  subpart, 
means  any  of  the  naturally  occurring 
liquids  commonly  referred  to  as  crude 
oil,  other  than  black  oil,  regardless  of 
specific  physical  properties. 

Crude  oil  pipeline  oreakout  station 
plant  site  means  a  facility  along  a 
pipeline  containing  storage  tanks  and 
equipment  used  to  temporarily  store 
crude  oil  from  the  pipeline.  Breakout 
stations  may  also  contain  booster  pumps 
used  to  move  the  crude  oil  along  the 
pipeline.  These  facilities  are 
downstream  of  the  point  of  custody 
transfer. 

Crude  oil  pipeline  pumping  station 
plant  site  means  a  facility  along  a 
pipeline  containing  equipment  (i.e., 
booster  pumps,  etc.)  used  to  sustain  the 
movement  of  crude  oil  through  the 
pipeline.  Pimiping"  stations  may  also 
contain  crude  oil  breakout  storage  tanks. 
These  facilities  are  downstream  of  the 
point  of  custody  transfer. 

Custody  transfer  means  the  transfer  of 
hydrocarbon  liquids,  after  processing 
and/or  treatment  in  the  producing 
operations,  from  storage  tanks  or 
automatic  transfer  facilities  to  pipelines 
or  any  other  forms  of  transportation. 

Design  evaluation  means  a  procediu« 
for  evaluating  control  devices  that 
complies  with  the  requirements  in 
§63.985(b)(l)(i). 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
emission  limitation  (including  any 
operating  limit)  or  work  practice 
standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart, 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 

•  limitation  (including  any  operating 
limit)  or  work  practice  standard  in  this 
subpart  during  startup,  shutdown,  or 
malfunction,  regardless  of  whether  or 
not  such  failiue  is  permitted  by  this 
subpart. 

Emission  limitation  means  an 
emission  limit,  opacity  limit,  operating 
limit,  or  visible  emission  limit. 

Equipment  means  each  pump,  valve, 
and  sampling  connection  system  used 
in  organic  liquids  service  at  an  OLD 
operation. 

Gasoline  means  any  petroleiun 
distillate  or  petroleiun  distillate/alcohol 
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blend  having  a  Reid  vapor  pressure  of 
27.6  kilopascals  (4.0  psia)  or  greater 
which  is  used  as  a  fuel  for  internal 
combustion  engines.  Aviation  gasoline 
is  included  in  this  definition. 

Gas-to-oil  ratio  means  the  number  of 
standard  cubic  meters  of  gas  produced 
per  liter  of  crude  oil  or  other 
hydrocarbon  liquid. 

In  organic  liquids  service  means  that 
a  piece  of  equipment  contains  or 
contacts  organic  liquids  having  5 
percent  by  weight  or  greater  of  the 
organic  HAP  listed  in  Table  1  of  this 
subpart. 

Organic  liquid,  as  used  in  this 
subpart,  means: 

(1)  Crude  oil;  or 

(2)  Any  liquid  or  liquid  mixture  that 
contains  a  total  of  5  percent  by  weight 
or  more  of  the  organic  HAP  listed  in 
Table  1  of  this  subpart,  as  determined 
using  Method  18  of  40  CFR  part  60, 
appendix  A,  or  any  other  method 
approved  by  the  Administrator.  Any 
fuels  consumed  or  dispensed  directly  to 
users  on  the  plant  site  and  all  gasoline 
are  excluded  from  the  definition. 

Organic  liquids  distribution  (OLD) 
operation  means  the  activities  and 
equipment  used  to  transfer  organic 
liquids  into  or  out  of  a  plant  site.  It  also 
includes  storage  of  distributed  organic 
liquids  on  the  site.  The  OLD  operation 
can  be  those  activities  performed  at  a 
dedicated  distribution  plant  site,  or  it 
may  be  collocated  in  a  plant  site  at 
which  manufacturing  opoations  are 
carried  out. 

Permitting  authority  means  one  of  the 
following: 

(1)  The  State  air  pollution  control 
agency,  local  agency,  or  other  agency 
authorized  by  the  B>A  Administrator  to 
carry  out  a  permit  program  under  part 
70  of  this  chapter:  or 

(2)  The  EPA  Administrator,  in  the 
case  of  EPA-implemented  permit 


programs  under  title  V  of  the  CAA  (42 
U.S.C.  7661)  and  part  71  of  this  chapter. 

Plant  site,  as  used  in  this  subpart, 
means  all  contiguous  or  adjoining 
property  that  is  under  common  control, 
including  properties  that  are  separated 
only  by  a  road  or  other  public  right-of- 
way.  Common  control  includes 
properties  that  are  owned,  leased,  or 
operated  by  the  same  entity,  parent 
entity,  subsidiary,  or  any  combination. 

Research  and  development  facility 
means  laboratory  and  pilot  plant 
operations  whose  primary  purpose  is  to 
conduct  research  and  development  into 
new  processes  and  products,  where  the 
operations  are  under  the  close 
supervision  of  technically  trained 
personnel,  and  which  are  not  engaged  in 
the  manufacture  of  products  for 
commercial  sale,  except  in  a  de  minimis 
manner. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2. 

Shutdown  means  the  cessation  of 
operation  of  a  regulated  source  and 
equipment  required  or  used  to  comply 
with  this  subpart,  or  the  emptying  and 
degassing  of  a  storage  tank.  Shutdown 
as  defined  in  this  section  includes,  but 
is  not  limited  to,  events  that  result  from 
periodic  maintenance,  replacement  of 
equipment,  or  repair. 

Storage  tank,  as  used  in  this  subpart, 
means  a  stationary  unit  that  is 
constructed  primarily  of  nonearthen 
materials  (such  as  wood,  concrete,  steel, 
or  reinforced  plastic)  that  provide 
structural  support  and  is  designed  to 
hold  a  bulk  quantity  of  liquid.  Storage 
tanks  do  not  include: 

(1)  Vessels  permanently  attached  to 
conveyances  such  as  trucks,  railcars, 
barges,  or  ships: 

(2)  Bottoms  receiver  tanks: 

(3)  Surge  control  vessels; 

(4)  Vessels  storing  wastewater;  or 


(5)  Reactor  vessels  associated  with  a 
manufacturing  process  unit. 

Transfer  rack  means  a  single  system 
used  to  load  organic  liquids  into  bulk 
cargo  tanks  mounted  on  or  in  a  truck, 
truck  trailer,  or  railcar.  It  includes  all 
loading  arms,  pumps,  meters,  shutoff 
valves,  relief  valves,  and  other  piping 
and  equipment  necessary  for  the 
transfer  operation.  Transfer  equipment 
and  operations  that  are  physically 
separate  (i.e.,  do  not  share  common 
piping,  valves,  and  other  equipment)  are 
considered  to  be  separate  transfer  racks. 

Transfer  rack  loading  position  means 
an  individual  tank  truck  or  railcar 
parking  spot  at  a  transfer  rack.  An 
affected  loading  position  is  one  at  which 
11.8  million  liters  (3.12  miUion  gallons) 
per  year  or  more  of  organic  liquids  are 
transferred  into  a  combination  of  tank 
trucks  and  railcars. 

Vapor-tight  cargo  tank  means  a  cargo 
tank  liquid  delivery  tank  that  has  been 
demonstrated  to  be  vapor-tight.  To  be 
considered  vapor-tight,  a  cargo  tank 
equipped  with  vapor  collection 
equipment  must  imdergo  a  pressi^ire 
change  of  no  more  than  250  pascals  (1 
inch  of  water)  within  5  minutes  after  it 
is  pressurized  to  4,500  pascals  (18 
inches  of  water).  This  capability  must  be 
demonstrated  annually  using  the 
procedures  specified  in  Method  27  of  40 
CFR  part  60,  appendix  A.  For  all  other 
cargo  tanks,  vapor  tightness  is 
demonstrated  by  performing  the  U.S. 
Department  of  Transportation  pressure 
test  procedures  for  tank  cars  and  cargo 
tanks. 

Work  practice  standard  means  any 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  that  is  promulgated  pursuant  to 
section  112(h)  of  the  CAA. 

Tables  to  Subpart  EEEE  of  Part  63 


Table  1  to  Subpart  EEEE  of  Part  63— Organic  Hazardous  Air  Pollutants 

fAs  stated  in  §63  2334<b)  you  must  use  the  information  listed  in  me  loltowing  table  to  detemiine  if  the  liquids  handled  at  your  facility  contain  at 
'  least  5  percent  by  weigtit  of  these  HAP] 


CompoufKl  name 


AcetaMehyde 

Acetonitrile  

Acrolein 

Acrylic  acid 

Acrylonitrile 

Ally!  chkxkJe 

Benzene  

Bis  (chkxomethyl)  ether 

Brormform  

Butadiene  (1.3-)  ..: 

Cartxm  disulfide 

Cartxxi  tetrachloride > 

Chlorobenzene 

2-Chloro-1,3-butadiene  (CtMoroprene) 

Chloroform  

Cumono  - 


CAS  No* 


75-^7-0 
75-05-8 

107-02-8 
79-10-7 

107-13-1 

107-05-1 
71-43-2 

542-88-1 
7&-25-2 

106-99-0 
75-15-0 
56-23-5 

106-90-7 

126-99-8 
67-66-3 
98-82-8 
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TABLE  1  TO  Subpart  EEEE  of  Part  63— Organic  Hazardous  Air  Pollutants— Continued 

stated  in  663.2334(b),  you  must  use  the  infomiation  listed  in  the  following  table  to  detemiine  if  the  liquids  handled  at  your  facility  contain  at 

least  5  percent  by  weight  of  these  HAP] 


Compound  name 


Dichloroethane  (1,2-)  (Ethylene  dichloride)  (EDO) 

Dichloroettiylether  (Bis(2-chloroethyl)ether)  

Dichloropropene  (1,3-) 

Diethylene  glycol  moriotxityl  ether  

Diethylene  glycol  monomethyl  ether  

Dimethylhydrazine  (1,1-) 

Dioxane  (1.4-)  (1,4-Dlethyleneoxide) 

Epichlorohydrin  (1-Chloro-2,3-epoxypropane) 

Epoxyfoutane  (1,2-)  

Ethyl  acrylate  

Ethylbenzene  

Ethyl  chloride  (Chloroethane)  

Ethylene  dibromide  (DitKomomethane) 

Ethylene  glycol  dimethyl  ether 

Ettiylerw  glycol  monomettiyl  ether  

Ettiylene  glycol  monomethyl  ether  acetate  

Ettiylene  glycol  monophenyl  ether  

Ethylene  oxide  

Ethylidene  dichloride  (1.1 -Dichloroethane) 

Formaldehyde 

Hexane  


Hydrazine 

Methanol  

Methyl  bromide  (Bromomethane) 

Methyl  chloride  (Chloromethane)  

Methylene  chloride  (Dichloromettiane) 

Methyl  ethyl  ketone  (2-Butanone)  (MEK) 

Methyl  hydrazine 

Methyl  isobutyl  ketone  (Hexone)  (MtBK) 

Methyl  isocyanate 

Mettiyl  mettiacrylate ....- 

Methyl  tert-butyl  ether  (MTBE)  

Nitropropane  (2-)  

Ptwsgene ~ 

PropkxtakJehyde 

Propylene  dichtonde  (1 ,2-Oichk)ropropane)  . 

Propyter>e  oxide 

Styrme 

Tetrachtoroethane  (1,1,2,2-) 

Tetrachloroethylene  (Perchtoroethylene) 

Tokjene 

Trichkiroethane  (1,1,1-)  (Methyl  chkMoform) 
Trichtoroethane  (1.1,2-)  (Vinyl  trichkMide)  .... 

Trichtoroethylene 

Triethylamirie  * ~ 

Trimethylpentane  (2,2,4-) 

Vinyl  acetate 

Vinyl  chkwide  (ChkMoethylene) 

VinyKdene  chkxide  (1.1-Dichtoroethy»ene)  ... 

Xylene  (m-) 

Xylene  (o-)  

Xylene  (p-)  

Xylenes  (isomers  and  mixtures) 


CAS  No.« 


107-06-2 

111^44-4 

542-75-6 

112-34-5 

111-77-3 

57-14-7 

123-91-1 

106-89-8 

106-88-7 

140-88-5 

100-41-4 

75-00-3 

106-93-4 

110-71-4 

109-86-4 

110-49-6 

122-99-6 

75-21-8 

75-34-3 

50-00-0 

110-54-3 

302-01^ 

67-56-1 

74-83-9 

74-87-3 

75-09-2 

78-93-3 

60-34-4 

108-10-1 

624-83-9 

80-62-6 

1634-04-4 

70  46  9 

75-44-5 

123-38-6 

78-87-5 

75-56-9 

100-42-6 

79-34-5 

127-18-4 

106-88-3 

71-55-6 

79-00-5 

79-01-6 

121-44-8 

540-84-1 

106-05-4 

75-01-4 

75-35-4 

108-38-3 

95-47-6 

106-42-3 

1330-20-7 


•CAS  numbers  refer  to  the  Chemteal  Abstracts  Servrces  registry  number  assigned  to  spedfk;  compounds,  isomers,  or  mixtures  of  compounds. 
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TABLE  2  TO  Subpart  EEEE  of  Part  63— Emission  Limits 

rAs  stated  in  §§  63  2338(bK2)  and  63.2346<a).  you  must  comply  with  the  emission  limits  for  organic  liquid  distribution  affected  sources  in  the 
^  followir>g  tat>le] 


If  you  own  or  operate  * 


1.  A  storage  tanl<  at  an  existing  affected 
source  with  a  capacity  >75  cubic  me- 
ters (20,000  gallons)  and  <151  cubic 
meters  (40.000  gallons). 


2.  A  storage  tank  at  an  existing  affected 
source  with  a  capacity  >151  cubic  me- 
ters (40,000  gallons). 

3.  A  storage  tank  at  a  new  affected 
source  with  a  capacity  ^38  cubic  me- 
ters (10.000  gaHons)  and  <151  cubic 
meters  (40,000  galtons). 

4.  A  storage  tank  at  a  new  affected 
source  with  a  capacity  ^151  cubic  me- 
ters (40,000  galkxtt). 

5.  A  transfer  rack  


And  if  * 


a.  The  annual  average  true  vapor  pres- 
sure of  the  stored  organic  lk]ukj  is 
213.1  kitopascals  (1.9  psia)  and 
<76.6  kilopascals  (11.1  psia). 


The  annual  average  true  vapor  pres- 
sure of  the  stored  organic  Ikqukj  is 
>5.2  kitopascals  (0.75  psia). 

The  annual  average  true  vapor  pres- 
sure of  the  stored  organk:  lk)ukJ  Is 
213.1  kitopascals  (1.9  psia)  and 
<76.6  kitopascals  (11.1  psia). 

The  annual  average  true  vapor  pres- 
sure of  the  stored  organk:  Ik^ukl  is 
20.7  kitopascals  (0.1  psia). 

a.  Ttie  transfer  rack  toads  at  any  toad- 
ing  positton  >11.8  millkxi  liters  (3.12 
millton  galtons)  per  year  of  organk: 
lk)ukls  into  a  combinatton  of  tank 
trucks  and  raitoars. 


Then  you  must ' 


i.  Reduce  emisstons  of  total  organk:  HAP  or  TOC  by  95 
weight-percent  (or,  for  combustton  devtoes,  to  an  ex- 
haust concentratton  of  20  parts  per  millton  by  volume,  on 
a  dry  basis,  corrected  to  3%  oxygen)  by  venting  emis- 
stons through  a  ctosed  vent  system  to  any  combination 
of  control  devices  meeting  the  requirements  of  subpart 
SS  of  this  part,  as  specified  in  §§  63.982(a)(1)  and  (f), 
63.983.  63.984.  63.985.  63.987.  63.988.  63.990,  and 
63.995;  or 

i.  Comply  with  the  work  practtoe  standards  specified  in 
Tabte  4,  item  1  of  this  subpart. 

Same  as  item  1  of  Table  2  of  this  subpart. 


Same  as  item  1  of  Tabte  2  of  this  subpart. 


Same  as  item  1  of  Tabte  2  of  this  subpart. 


Reduce  emissions  of  total  organk:  HAP  or  TOC  at  each 
affected  toading  positton  by  95  weight-percent  (or,  for 
combustton  devtoes,  to  an  exhaust  concentration  less 
than  or  equal  to  20  parts  per  million  by  volume,  on  a  dry 
basis,  corrected  to  3%  oxygen)  by  venting  emisstons 
through  a  ctosed  vent  system  to  any  combination  of  con- 
trol devtoes  meeting  the  requirements  of  subpart  SS  of 
this  part,  as  specified  in  §§63.982(a)(3)(ii)  and  (f), 
63.983,  63.984,  63.987.  63.988,  63.990,  63.995.  and 
63.997;  and 

Comply  with  the  work  practtoe  standanJs  specified  in 
Tabte  4,  item  2  o(  this  subpart. 


Table  3  to  Subpart  EEEE  of  Part  63— Operating  Limits 

(As  stated  in  §§63  2346(b)  and  63.2370(b),  you  must  comply  with  the  operating  limits  for  organk:  Ikjuid  distributton  affected  sources  in  the 
'  foltowing  table] 


For* 


1 .  Each  existing  and  each  new  affected  source  using  a 
ttiennal  oxidizer  to  comply  with  an  emission  limit  in 
Tabte  2  of  this  subpart. 

2.  Each  existing  and  each  new  affected  source  using  a 
catalytk:  oxkjizer  to  comply  with  an  emisskxi  limit  in 
Tabte  2  of  this  subpart. 


You  must  * 


3.  Each  existing  and  each  new  affected  source  using  a 
condenser  to  comply  with  an  emission  limit  in  Tabte  2 
of  this  subpart. 

4.  Each  existing  and  each  new  affected  source  using  an 
adsorption  system  with  adsorbent  regeneratton  to  com- 
ply with  an  emisston  limit  in  Tabte  2  of  this  subpart. 


Maintain  the  houriy  average  firebox  temperature  greater  than  or  equal  to  the  ref- 
erence temperature  established  during  the  design  evaluatton  or  perfonnance  test. 

a.  Replace  the  existing  catalyst  bed  with  a  bed  that  meets  the  replacement  speciftoa- 
tions  established  during  the  design  evaluation  or  perfonnance  test  before  the  age 
of  the  bed  exceeds  the  maximum  allowabte  age  established  during  the  design 
evaluatton  or  performance  test;  and 

b.  Maintain  the  hourty  average  temperature  at  the  intet  of  the  catalyst  bed  greater 
than  or  equal  to  the  reference  temperature  established  during  the  design  evalua- 
tton or  performance  test;  and 

c  Maintain  the  houriy  average  temperature  difference  across  the  catalyst  bed  greater 
than  or  equal  to  the  minimum  temperature  difference  established  during  the  design 
evaluatton  or  performance  test. 

Maintain  the  hourty  average  condenser  exit  temperature  less  than  or  equal  to  the  ref- 
erence temperature  established  during  the  design  evaluatton  or  perfonnance  test. 

a  Replace  the  existing  adsortwnt  in  each  segment  of  the  bed  with  an  adsorbent  that 
meets  the  replacement  specittoations  established  during  the  design  evaluatton  or 
performance  test  before  the  age  of  the  adsort)ent  exceeds  the  maximum  allowabte 
age  established  during  the  design  evaluation  or  perfonnance  test;  and 

b.  Maintain  the  frequency  of  regeneration  greater  than  or  equal  to  the  reference  fre- 
quency estalJJished  during  the  design  evaluatton  or  perfonnance  test;  and 

c  Maintain  the  total  regeneratton  stream  mass  ftow  during  the  adsorption  bed  regen- 
eratton cycte  greater  than  or  equal  to  the  reference  stream  mass  flow  established 
during  ttie  design  evaluation  or  perfonnance  test;  and 

d  Maintain  the  temperature  of  the  adsorption  bed  during  regeneration  (except  during 
the  cooling  cycte)  greater  than  or  equal  to  the  reference  temperature  established 
during  tf>e  design  evaluatton  or  performance  test;  and 
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Table  3  to  Subpart  EEEE  of  Part  63— Operating  Limits— Continued 

[As  stated  in  §§ 63.2346(b)  and  63.2370(b),  you  must  comply  with  the  operating  limits  for  organto  liquid  distributton  affected  sources  in  the 

foltowing  table] 


For* 


.  Each  existing  and  each  new  affected  source  using  an 
adsorption  system  without  adsorbent  regeneratton  to 
.comply  with  an  emission  limit  in  Tabte  2  of  this  sut>- 
part. 


.  Each  existing  and  each  new  affected  source  using  a 
flare  to  comply  with  an  emission  limit  in  Table  2  of  this 
subpart. 


You  must  * 


e.  Maintain  the  temperature  of  the  adsorption  bed  after  regeneration  (and  within  15 
minutes  after  completing  any  cooling  cycle)  less  than  or  equal  to  tf>e  reference 
temperature  established  during  the  design  evaluation  or  pertormance  test. 

a.  Replace  the  existing  adsortjent  in  each  segment  of  the  bed  with  an  adsort)ent  that 
meets  the  replacement  specifications  established  during  the  design  evaluation  or 
performance  test  before  the  age  of  the  adsorbent  exceeds  the  maximum  allowat>le 
age  established  during  the  design  evaluation  or  perfonnance  test;  and 

b.  Maintain  the  temperature  of  the  adsorption  bed  less  than  or  equal  to  the  reference 
temperature  established  during  the  design  evaluation  or  pertormance  test. 

a.  Comply  with  the  equipment  and  operating  requirements  in  §  63.987(a);  and 

b.  Conduct  an  initial  flare  compliance  assessment  in  accordance  with  §  63.987(b); 
and 

c.  Install  and  operate  monitoring  equipment  as  specified  in  §  63.987(c). 


Table  4  to  Subpart  EEEE  of  Part  63— Work  Practice  Standards 

[As  Stated  in  §  63.2346(c),  you  must  comply  with  the  woric  practice  standards  for  organic  liquid  distribution  affected  sources  in  the  foltowing  tabte] 


For  each  * 


1.  Storage  tank  at  an  existing  or  new  affected  source 
I  meeting  any  set  of  capacity  and  vapor  pressure  limits 

specified  in  Table  2,  items  1-4  of  this  subpart. 

2.  Transfer  rack  affected  loading  position  at  an  existing 
or  new  affected  source  that  meets  the  throughput  cut- 
off specified  in  Table  2.  item  5  of  this  subpart. 


;  1.  Piece  of  equipment,  as  defined  under  63.2406,  of  this 
subpart,  that  operates  in  organto  liquids  servtoe  >  300 
hours  per  year. 


You  must  * 


As  an  altemative  to  the  emission  limit  in  Table  2  of  this  subpart,  comply  with  tfie  re- 
quirements of  subpart  WW  (control  level  2)  of  this  part. 

a.  For  cargo  tanks  equipped  with  vapor  collectton  equipnrient,  ensure  that  organto  Ikj- 
uids  are  loaded  only  into  cargo  tanks  that  have  been  demonstrated,  using  EPA 
Method  27,  40  CFR  part  60,  appendix  A  within  the  last  12  months,  to  be  vapor- 
tight  (i.e.,  will  undergo  a  pressure  change  of  not  more  than  250  pascals  (1  inch  of 
water)  within  5  minutes  after  being  pressurized  to  4,500  pascals  (18  inches  of 
water)).  Foitow  the  steps  outlined  in  40  CFR  60.502(e)  for  these  equipped  cargo 
tanks.  The  required  vapor  tightness  documentation  is  described  in  40  CFR 
60.505(b);  and 

b.  For  cargo  tanks  without  vapor  collection  equipment,  ensure  that  organto  Mquids  are 
loaded  only  into  cargo  tanks  that  have  a  current  certification  in  accordance  with 
the  U.S.  DOT  pressure  test  requirements;  and 

c.  Comply  with  the  provisions  in  40  CFR  60.502(d),  (f),  (g).  (h).  and  (i)  for  the 
equipped  cargo  tanks  described  in  item  2.a  in  Tabte  4  of  this  sut)part. 

Comply  with  the  requirement  of  subpart  TT  (control  level  1)  or  subpart  UU  (control 
tevel  2)  of  this  part. 


Table  5  to  Subpart  EEEE  of  Part  63— Requirements  for  Performance  Tests 

[As  stated  in  §§63.2358  and  63.2362(a),  you  must  comply  with  the  requirements  for  performance  tests  for  existing  or  new  affected  sources  in 

tfte  foltowing  tabte] 


For*  *  * 


.Each  existing  and  each 
new  affected  source 
using  a  nonflare  control 
devtoe  to  comply  with  an 
emission  limit  in  Tabte  2 
of  this  subpart. 


You  must  conduct  a  per- 
formance test  *  *  * 


a.  To  determine  the  or- 
ganto HAP  or  TOC  con- 
trol efficiency  of  each 
nonflare  control  devtoe, 
or  tf»e  exhaust  con- 
centration of  each  com- 
bustion device. 


Using*  *  * 


i.  Method  1  or  1A  in  ap- 
pendix A  of  40  CFR  part 
60,  as  appropriate. 


ii.  Method  2,  2A,  2C,  2D, 
2F,  or  2G  in  appendix  A 
of  40  CFR  part  60,  as 
appropriate. 

iii.  Method  3  or  3B  in  ap- 
pendix A  of  40  CFR  part 
60,  as  appropriate. 

iv.  Method  4  in  appendix  A 
of  40  CFR  part  60. 


To  determine  * 


(1)  Sampling  port  tocattons 
and  the  required  number 
of  traverse  points. 


Stack  gas  vetodty  and  vol- 
umetric flow  rate.. 


Concentration  of  CO2  and 
O2  and  dry  molecular 
weight  of  the  stack  gas. 

Moisture  content  of  the 
stack  gas. 


According  to  tfie  foltowing 
requiren>ents  *  *  * 


(A)  Sampling  sites  must  be 
located  at  the  intet  and 
outtet  of  each  control 
devtoe  and  prior  to  any 
releases  to  the  atmos- 
phere; and 

(B)  Sampling  sites  must  be 
tocated  at  the  outlet  of 
each  control  device  and 
prior  to  any  releases  to 
the  atmosphere. 

See  the  requirement  In 
item  1.a.i.(1)(A)and(B) 
of  this  tat)te. 

See  the  requirement  m 

item  1.a.i.(1)(A)and(B) 

of  this  table. 
See  tfie  requirement  in 

litem  1.a.i.(1KA)and(B) 

of  this  tabte. 
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Table  5  to  Subpart  EEEE  of  Part  6S-REQUlREME^f^s  for  Performance  Tests— Continued 

FAS  staled  in  S§  63  2358  and  63.2362(a).  you  must  compty  with  the  requirements  for  pertormance  tests  lor  existing  or  new  affected  sources  in 
'  the  following  table] 


For*  *  • 


You  must  conduct  a  per- 
formance test  *  •  * 


Using 


.  Method  18,  25.  or  25A 
in  appendix  A  of  40  CFR 
part  60,  as  appropriate, 
or  Method  316  in  appen- 
dix A  of  40  CFR  part  63 
for  measuring  formalde- 
hyde. 


.  Each  cargo  tank  tfiat 
you  own  that  loads  at  an 
existing  or  new  affected 
transfer  rack  loading  po- 
sitkxi  and  equipped  with 
vapor  coilectlon  equip- 
ment. 


To  determine  the  vapor 
tightness  of  the  tank  and 
repair  as  needed  until  it 
passes  tfie  test. 


To  determine 


(1)  Total  organc  HAP  or 
TOC,  or  formaldehyde 
emissions. 


Method  27  in  appendix  A 
of  40  CFR  part  60. 


Vapor  tightness 


Accordirig  to  the  foltowing 
requirements  *  *  * 


(A)  The  organk:  HAP  used 
for  the  calibration  gas 
for  Method  25A  must  be 
the  single  organk:  HAP 
representing  the  largest 
percent  by  volume  of 
emisskjns;  and 

(B)  during  the  perfonnance 
test  or  a  design  evalua- 
tion, you  must  establish 
the  operating  parameter 
limits  within  whk:h  total 
organk:  HAP  or  TOC 
emissk>ns  are  reduced 
by  at  least  95  weight- 
percent  or  to  20  ppmv 
exhaust  concentratk)n 

The  pressure  change  in 
ttie  tank  must  be  no 
more  than  250  pascals 
(1  inch  of  water)  in  5 
minutes  after  it  is  pres- 
surized to  4.500  pascals 
(18  incf>es  of  water). 


Table  6  to  Subpart  EEEE  of  Part  63— Initial  Compliance  With  Emission  Limits 

fAs  stated  in  §§63  2370(a)  and  63.2382(e).  you  must  show  initial  compliance  with  the  emissron  limits  for  existing  or  new  affected  sources 
'  according  to  the  foltowing  table] 


For  each  * 


1.  Storage  tank  at  an  existing  af- 
fected source  meeting  either  set 
of  capacity  and  vapor  pressure 
limits  specified  in  Table  2.  Items 
1  and  2  of  this  subpart. 


.  Storage  tank  at  a  new  affected 
source  meeting  either  set  of  ca- 
pacity and  vapor  pressure  limits 
specified  In  Table  2,  items  3  and 

4  of  this  sutjpart. 

;.  Transfer  rack  loading  positton  at 
an  existing  affected  source 
meeting  the  thnxighput  level  for 
organk:  lk)uk)s  specified  in  Table 
2,  item  5  of  this  subpart. 

L  Transfer  rack  k^ading  positton  at 
a  new  affected  source  meeting 
the  throughput  level  for  organto 
lk]utos  specified  In  Tabte  2,  item 

5  of  this  sutjpart. 


For  tt>e  folk>wing  emisston 
limit  *  *  * 


a.  Reduce  total  organk:  HAP  or 
TOC  emisstons  by  at  least  95 
weight-percent,  or  to  an  ex- 
haust concentratton  of  ^20 
ppmv. 


See  ttie  emisston  limit  in  item  l.a. 
of  this  table. 


See   the   emisston   limit   In   Item 
1.a.l.(1)(A)  and  (B)  of  this  table. 


See   ttie   emisston   limit   In   item 
1.a.l.(1)(A)  and  (B)  of  this  table. 


You  have  demonstrated  initial 
compliance  if  *  *  * 


i.  Total  organto  HAP  or  TOC 
emisstons.  based  on  the  results 
of  tf>e  performance  testing 
specified  in  Table  5  of  this  sub- 
part, are  reduced  by  at  least  95 
weight-percent  or  to  an  exhaust 
concentratton  of  <20  ppmv. 

See  the  compliance  demonstra- 
tton  in  item  1  .a.i.  of  this  table. 


See  tt»  compliance  demonstra- 
tton  in  item  1.a.i.(1)(A)  and  (B) 
of  this  table. 


See  the  compliance  demonstra- 
tion item  1.a.l.(1)(A)  and  (B)  of 
this  tabto. 


By 


3  years  after  [publtoatton  date  of 
final  mle  in  the  FR]. 


The  initial  startup  date  for  the  af- 
fected source. 


3  years  after  [publtoation  date  of 
final  rule  in  the  FR]. 


The  initial  startup  date  for  the  af- 
fected source. 
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Table  7  to  Subpart  EEEE  of  Part  63— Initial  (Compliance  With  Work  Practice  Standards 

(As  stated  in  §§  63.2370(a)  and  63.2382(e),  you  must  show  initial  compliance  with  the  work  practtoe  standards  for  existing  or  new  affected 

sources  according  to  tfte  foltowing  table]  . 


For  each  *  *  * 


For  ttie  foHowing  standard  *  *  * 


You  have  demonstrated  initial 
compliance  if  *  *  * 


By 


Storage  tank  at  an  existing  af- 
fected source  meeting  either  set 
of  capacity  and  vapor  pressure 
specified  in  Table  2,  items  1  and 
2  of  this  sutipart. 


2.  Storage  tank  at  a  new  affected 
source  meeting  elttier  set  of  ca- 
pacity ar>d  vapor  pressure  limits 
specified  In  Tat>le  2.  items  3  and 
4  of  this  subpart. 

^.  Transfer  rack  loading  position  at 
an  existing  affected  source  that 
meets  the  throughput  cutoff  in 
Table  2,  item  5  of  this  subpart. 

4.  Transfer  rack  loading  position  at 
a  new  affected  source  tfiat 
meets  tfie  .throughput  cutoff  in 
Table  2,  item  5  of  this  subpart. 

5.  Piece  of  equipment  at  an  exist- 
I  ing  affected  source,  as  defined 

under  §63.2410  tfiat  operates  in 
organto  liquids  sennce  ^  300 
hours  per  year. 

6.  Piece  of  equipment  at  a  new  af- 
fected source,  as  defined  under 
§63.2410  that  operates  In  or- 
ganto Ikjuids  sennce  >  300  hours 
per  year. 


InstaH  a  ftoating  roof  or  equivalent 
control  that  meets  the  require- 
ments In  Table  4,  item  1  of  this 
subpart. 


See  ttie  standard  in  item  1 .  of  this 
tabte. 


Load  organic  liquids  only  into 
cargo  tanks  having  cun-ent 
vapor  tightness  certification  as 
described  In  Table  4,  Item  2  of 
this  subpart. 

See  the  standard  In  item  3.  of  this 
table. 


Carry  out  a  leak  detection  and  re- 
pair program  or  equiv£Uent  con- 
trol according  to  one  of  tfie  sub- 
parts listed  In  Table  4,  item  3  of 
this  subpart. 

See  the  standard  in  item  5.  of  this 
table. 


You  visually  inspect  each  internal 
ftoating  roof  before  the  initial  fill- 
ing of  tfie  storage  tank,  and 
perform  seal  gap  Inspections  of 
the  primary  and  secondary  rim 
seals  of  each  external  floating 
roof  wrtthin  90  days  after  the  ini- 
tial filling  of  the  storage  tank. 

See  the  compliance  demonstra- 
tion In  Item  1 .  of  this  table. 


You  take  steps  to  ensure  that 
only  vapor-tight  cargo  tanks 
load  at  affected  loading  posi- 
tions. 

See  the  compliance  demonstra- 
tion in  Item  3.  of  this  table. 


You  make  available  written  speci- 
fk::ations  for  the  leak  detection 
and  repair  program  or  equiva- 
lent control  approach. 

See  tfie  compliance  demonstra- 
tion in  item  5.  of  this  tat>le. 


3  years  after  [put)ltoatton  date  of 
final  mle  in  the  FR]. 


The  initial  startup  date  for  the  af- 
fected source. 


3  years  after  [publtoatton  date  of 
final  rule  In  the  FR]. 


The  initial  startup  date  for  tfie  af- 
fected source. 


3  years  after  [publication  date  of 
final  arie  in  the  FR]. 


The  initial  startup  date  for  ttie  af- 
fected source. 


Table  8  to  Subpart  EEEE  of  Part  63— Continuous  Compliance  With  Emission  Limits 

[As  stated  in  §§  63.2378(a)  and  (b)  and  63.2390(c),  you  must  show  continuous  compliance  with  the  emission  limits  for  existing  or  new  affected 

sources  according  to  the  foltowing  table] 


For*  *  * 


Each  storage  tank  at  an  existing  or  new  af- 
fected source  meeting  any  set  of  capacity 
and  vapor  pressure  limits  specified  in  Table 
2,  items  1  through  4  of  this  subpart. 


2.  Each  transfer  rack  loading  position  at  an  ex- 
isting or  new  affected  source  meeting  tfie 
throughput  cutoff  for  organto  liquids  specified 
in  Table  2,  item  5  of  this  subpart. 


For  the  foltowing  emission  limit  * 


a.  Reduction  of  total  organto  HAP  or  TOC 
emissions  from  the  closed  vent  system  and 
control  device  must  be  95  weight-percent  or 
greater,  or  20  ppmv  of  organic  HAP  or  TOC 
in  the  exhaust  of  combustion  devices. 

See  the  emission  limit  in  Item  1  .a.  of  this  table 


You  must  demonstrate  continuous  compliance 
by*  *  * 


i.  Perfomfiing  CMS  monitoring  and  collecting 
data  according  to  §§63.2366,  63.2374,  and 
63.2378;  and 

ii.  Maintaining  tiie  site-specific  operating  limits 
within  the  ranges  established  during  tfie  de- 
sign evaluation  or  performance  test. 

See  the  compliance  demonstration  in  item 
l.a.i.  and  11.  of  this  table. 


Table  9  to  Subpart  EEEE  of  Part  63— Continuous  Compliance  With  Operating  Limits 

[As  stated  In  §§  63.2378(a)  and  (b)  and  63.2390(c),  you  must  show  continuous  compliance  with  the  operating  limits  for  existing  or  new  affected 

sources  according  to  the  following  table] 


For  each  existing  and  each  new  * 


■ 


Affected  source  using  a  thennal  oxidizer  to 
comply  with  an  emission  limit  in  Table  2  of 
this  subpart. 


For  ttie  following  operating  limit  *  *  * 


a.  Maintain  the  houriy  average  firebox  tem- 
perature greater  than  or  equal  to  ttie  ref- 
erence temperature  established  during  the 
design  evaluatton  or  performance  test. 


You  must  demonsti^te  continuous  compliance 
by*  *  * 


Continuously  monitoring  and  recording  fire- 
box temperature  every  15  minutes  and 
maintaining  tfie  houriy  average  firetwx  tem- 
perature greater  ttian  or  equal  to  ttie  ref- 
erence temperature  establisfied  during  ttie 
design  evaluation  or  performance  test;  and 
.  Keeping  tfie  appltoable  records  required  in 
§63.998. 
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TABLE  9  TO  SUBPART  EEEE  OF  PART  63-CONTINUOUS  COMPLIANCE  WITH  OPERATING  UMITS— Continued 
(AS  stated  in  §§63.2378(a)  and  (b)  and  63.239(Mc).^^ust^^«n^o-g^^^       ^  opera^ng  ^  tor  existing  or  new  affected 


For  each  existing  and  each  new  * 


2.  Affected  source  using  a  catalytic  oxidizer  to 
comply  with  an  emission  limit  in  Table  2  of 
ttiis  subpart. 


For  the  foMowing  operating  Hmit  *  *  * 


3.  Affected  source  using  a  condenser  to  comply 
with  an  emission  limit  in  Table  2  of  this  sub- 
part. 


4.  Affected  source  using  an  adsorption  system 
with  adsort)ent  regeneration  to  comply  with 
an  emission  limit  in  Table  2  of  this  subpart. 


a.  Replace  the  existing  catalyst  bed  with  a 
catalyst  bed  that  meets  the  replacement 
specifications  established  durir>g  the  design 
evaluation  or  performarK»  test  before  the 
age  of  the  bed  exceeds  the  maximum  al- 
lowable age  established  during  tt>e  design 
evaluation  or  performance  test. 


b.  Maintain  the  hourty  average  temperature  at 
the  inlet  of  the  catalyst  bed  greater  than  or 
equal  to  tt»  reference  temperature  eStab- 
lished  during  the  design  evaluation  or  per- 
formafx:e  test. 


You  must  denfwnstrate  continuous  compliance 
by*  *  * 


c.  Maintain  the  hourfy  average  temperature 

•difference  across  the  catafyst  bed  greater 

ttian  or  equal  to  tt>e  minimum  temperature 

difference   estat>lished   during   the   design 

evaluation  or  performarKe  test. 


a.  Uteintain  the  hourly  average  condenser  exit 
temperature  less  than  or  equal  to  tfie  ref- 
erence temperature  established  during  the 
design  evaluation  or  performance  test. 


a.  Replace  the  existing  adsorbent  in  each 
segment  of  tt»e  bed  with  an  adsortwnt  tliat 
meets  the  replacement  specifications  estab- 
lished during  the  design  evaluation  or  per- 
formance test  before  tt>e  age  of  the  adsorb- 
ent exceeds  the  maximum  allowable  age 
established  during  the  design  evaluation  or 
performance  test. 


b.  K/laintain  the  frequency  of  regeneration 
greater  ttian  or  equal  to  Vhe  refererKe  fre- 
querKy  established  during  tfie  design  eval- 
uation or  performance  test. 


c.  Maintain  tfie  regeneration  stream  mass  flow 
during  the  adsorption  bed  regeneration 
cycle  greater  than  or  equal  to  the  reference 
stream  mass  flow  established  during  ttie 
design  evaluation  or  performance  test. 


i.  Replacing  the  existing  catalyst  bed  with  a 
catalyst  bed  that  meets  the  replacement 
specifications  estalillshed  during  the  design 
evaluation  or  performance  test  t>etore  the 
age  of  the  bed  exceeds  the  maximum  al- 
lowable age  established  during  the  design 
evaluation  or  performance  test;  and 

ii.  Keeping  the  applicable  records  required  in 
§63.998. 

i.  Continuously  monitoring  and  recording  the 
temperature  at  the  inlet  of  the  catalyst  bed 
at  least  every  15  minutes  and  maintaining 
the  hourty  average  temperature  at  the  inlet 
of  the  catalyst  bed  greater  than  or  equal  to 
the  refererKe  temperature  established  dur- 
ing the  design  evaluation  or  performance 
test;  and 

ii.  Keeping  the  applicable  records  required  in 
§63.998. 

i.  Continuously  monitoring  and  reconjing  tfie 
temperature  at  the  outlet  of  the  catalyst  bed 
every  15  minutes  and  maintaining  the  hour- 
ly average  temperature  difference  across 
ttie  catalyst  bed  greater  than  or  equal  to  the 
minimum  temperature  difference  estab- 
lished during  the  design  evaluation  or  per- 
formance test;  and 

ii.  Keeping  the  apphcabte  records  required  in 
§63.998. 

i.  Continuously  rrwnrtoring  and  recording  the 
temperature  at  tfie  exit  of  the  condenser  at 
least  every  15  minutes  and  maintaining  the 
hourty  average  condenser  exit  temperature 
less  than  or  equal  to  the  reference  tem- 
perature established  during  the  design  eval- 
uation or  performance  test;  and 

ii.  Keeping  the  applicable  records  required  in 
§63.998. 

i.  Replacing  the  existing  adsortwnt  in  each 
segment  of  the  bed  with  an  adsorbent  that 
meets  the  replacement  specifications  estab- 
lished during  the  design  evaluation  or  per- 
formance test  before  the  age  of  the  adsort)- 
ent  exceeds  the  maximum  allowable  age 
established  during  tt>e  design  evaluation  or 
performance  test;  and 
ii.  Keeping  the  applicable  records  required  in 

§63.998. 
i.  Maintaining  the  frequency  of  regeneration 
greater  ttian  or  equal  to  the  reference  fre- 
quency established  during  the  design  eval- 
uation or  performance  test;  and 
ii.  Keeping  the  applicable  records  required  in 

§63.998. 
i.  Maintaining  the  total  regeneration  stream 
mass  flow  during  the  adsorption  bed  regen- 
eration cycle  greater  than  or  equal  to  the 
reference  stream  mass  flow  established 
during  the  design  evaluation  or  perform- 
ance test;  and 
ii.  Keeping  the  applicable  records  required  in 
§63.998. 
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Table  9  to  Subpart  EEEE  of  Part  63— Continuous  Compliance  With  Operating  Limits— Continued 

[As  stated  in  §§  63.2378(a)  and  (b)  and  63.2390(c),  you  must  show  continuous  compliance  with  the  operating  limits  for  existing  or  new  affected 
^  sources  according  to  the  following  table] 


For  each  existing  and  each  new 


For  the  following  operating  Hmit  *  *  * 


You  must  demonstrate  continuous  compliance 
by*  *  * 


6 


Affected  source  using  a  flare  to  comply  with 
an  emission  limit  in  Table  2  of  this  subpart. 


Affected  source  using  an  adsorption  system 
without  adsortient  regeneration  to  comply 
with  an  emission  limit  in  Table  2  of  this  sut)- 
part. 


d.  Maintain  the  temperature  of  the  adsorption 
bed  during  regeneration  (except  during  the 
cooling  cycle)  greater  than  or  equal  to  the 
reference  temperature  established  during 
the  design  evaluation  or  performance  test. 


e.  maintain  the  temperature  of  the  adsorption 
bed  after  regeneration  (and  within  15  min- 
utes after  completing  any  cooling  cycle) 
less  than  or  equal  to  the  reference  tem- 
perature established  during  the  design  eval- 
uation or  pertomnance  test. 


a.  Replace  the  existing  adsorbent  in  each 
segment  of  the  bed  with  an  adsort>ent  that 
meets  the  replacement  specifications  estab- 
lished during  the  design  evaluation  or  per- 
formance test  before  the  age  of  the  adsorb- 
ent exceeds  the  maximum  allowable  age 
established  during  the  design  ev^lu|ition  or 
performance  test. 


b.  Maintain  the  temperature  of  the  adsorption 
bed  less  than  or  equal  to  the  reference 
temperature  established  during  the  design 
evaluation  or  performance  test. 


a.  Maintain  a  pilot  flame  present  in  the  flare  at 
all  times  that  vapors  are  not  t>eing  vented 
to  the  flare  (§63. 11  (b)(5)). 

b.  Maintain  a  flare  flame  at  all  times  that  va- 
pors are  being  vented  from  the  emission 
source  (§63.1 1(b)(5)). 


c.  Operate  tfie  flare  with  no  visible  emissions, 
except  for  up  to  5  minutes  in  any  2  con- 
secutive hours  (§63. 11  (b)(4)). 

d.  Operate  the  flare  with  an  exit  velocity  that 
is  within  the  applicable  limits  in 
§63.11(b)(6),  (7),  and(8). 

e.  Operate  the  flare  with  a  net  heating  value 
of  the  gas  being  combusted  greater  than 
the  applicable  minimum  value  in 
§63.11(b)(6)(ii). 


i.  Maintaining  the  temperature  of  tfie  adsorp- 
tion bed  during  regeneration  (except  during 
the  cooling  cycle)  greater  than  or  equal  to 
the  reference  temperature  established  dur- 
ing the  design  evaluation  or  pertormance 
test;  and 

ii.  Keeping  the  applicable  records  required  in 
§63.998. 

i.  Maintaining  the  temperature  of  the  adsorp- 
tion bed  after  regeneration  (and  within  15 
minutes  after  completing  any  cooling  cyde) 
less  than  or  equal  to  the  reference  tem- 
perature established  during  the  design  eval- 
uation or  perfonnance  test;  and 

ii.  Keeping  the  applicable  records  required  in 
§63.998. 

i.  Replacing  the  existing  adsort>ent  in  each 
segment  of  the  bed  with  an  adsortient  tfiat 
meets  the  replacement  specifications  estat}- 
lished  during  the  design  evaluation  or  per- 
formance test  before  the  age  of  the  adsorb- 
ent exceeds  the  maximum  allowable  age 
established  during  the  design  evaluation  or 
performance  test;  and 

ii.  Keeping  the  applicable  records  required  in 
§63.998. 

i.  Maintaining  the  temperature  of  the  adsorp- 
tion bed  less  than  or  equal  to  the  reference 
temperature  established  during  the  design 
evaluation  or  performance  test;  and 

ii.  Keeping  the  applicable  records  required  in 
§63.998. 

.  Continuously  operating  a  device  ttiat  detects 
the  presence  of  the  pilot  flame;  and 

ii.  Keeping  the  applicable  records  required  in 
§63.998. 

Maintaining  a  flare  flame  at  all  times  tfiat 
vapors  are  being  vented  from  the  emission 
source;  and 

ii.  Keeping  the  applicable  records  required  in 
§63.998. 

i.  Operating  the  flare  with  no  visible  emissions 
exceeding  the  amount  allowed;  and 

ii.  Keeping  the  applicable  records  required  in 
§63.998. 

i.  Operating  the  flare  within  the  applicable  exit 
velocity  limits;  and 

ii.  Keeping  the  applicable  records  required  in 
§63.998. 

i.  Operating  the  flare  with  the  gas  net  heating 
value  within  the  applicable  limit;  and 

ii.  Keeping  the  applicable  records  required  in 
§63.998. 
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Table  10  to  Subpart  EEEE  of  Part  63-Continuous  Compliance  With  Work  Practice  Standards 

[As  stated  in  §§63.2378(a)  and  (b)  and  63.2386(c)(6).  you  must  show  cont,nu<x^ compl|ance  wrth  the  wort,  practice  standards  for  existing  or 
l/u  siaiou  ..»»«-       "^  /  ^^  aHected  sources  according  to  the  following  table] 


Foe*  *  • 


1 .  Each  internal  floating  roof  (IFR)  storage  tank 
at  an  existing  or  new  affected  source  meeting 
any  set  of  capacity  and  vapor  pressure  limits 
specified  in  Table  2,  items  1  through  4  of  this 
subpart. 


2  Each  external  ftoating  roof  (EFR)  storage 
tank  at  an  existing  or  new  affected  source 
meeting  any  set  of  capacity  and  vapor  pres- 
sure limits  specified  in  Table  2.  items  1 
through  4  of  this  subpart. 


For  the  foHowing  standard*  * 


a.  Install  a  ftoating  roof  designed  and  oper- 
ated according  to  the  applkabte  specifica- 
tions in  §63.1063(3)  and  (b). 


a.  See  ttie  standard  in  item  1  .a.  of  this  table 


You  must  demonstrate  continuous  compliance 
by*  *  * 


3.  Each  IFR  or  EFR  tank  at  an  existing  or  new 
affected  source  meeting  any  set  of  capacity 
and  vapor  pressure  limits  specified  in  Table 
2,  items  1  through  4  of  this  subpart. 


a.  Repair. the  coodittons  causing  storage  tank 
inspectkxi  failures  (§63. 1063(e)). 


i.  Visually  inspecting  the  floating  roof  deck, 
deck  fittings,  and  rim  seals  of  each  IFR: 
orKe  per  year,  and  each  time  the  storage 
tank  is  completely  emptied  and  degassed, 
or  every  10  years,  whk:fiever  occurs  first 
(§63.1063(c)(1),  (d),  and  (e));  and 

ii.  Keeping  the  tank  records  required  in 
§63.1065. 

i.  Visually  inspecting  the  floating  roof  deck, 
deck  fittings,  and  rim  seals  of  each  EFR 
each  time  the  storage  tank  is  completely 
emptied  and  degassed,  or  every  10  years, 
whkJbever  occurs  first  (§63. 1063(c)(2),  (d). 
and  (e));  and 

ii.  Pertonning  seal  gap  measurements  on  the 
secondary  seal  of  each  EFR  at  least  once 
every  year,  and  on  tt)e  primary  seal  of  each 
EFR  at  least  every  5  years  (§63.1 063(c)(2), 
(d),  and  (e)):  and 

iti.  Keeping  the  tank  records  required  In 
§63.1065 

i.  Repairing  conditions  causing  inspection  fail- 
ures; before  refilling  the  storage  tank  with 
Ikjukl,  or  within  45  days  (or  up  to  105  days 
with  extenstons)  for  a  tank  containing  Ikiukj; 
and 

ii.  keeping  the  tank  records  required  in 
§63.1065(b). 


Table  1 1  to  Subpart  EEEE  of  Part  63— Requirements  for  Reports 

(As  stated  in  §63  2386(b)  and  (f).  you  must  submit  a  compliance  or  startup,  shutdown,  and  malfunction  report  according  to  the  foltowing  table] 


You  must  submit  a  (n)  *  *  * 


1.  Compliance  report 


Ttie  report  must  contain  *  *  * 


.  Immediate  startup,  shutdown,  and  malfunc- 
tton  report  if  you  had  a  startup,  shutdown,  or 
malfunctkxi  during  the  reporting  period  that  is 
not  consistent  with  your  SSMP. 


.  A  statement  that  there  were  no  deviations 
from  the  standards  during  the  reporting  pe- 
riod; or  if  you  have  a  deviatkxi  from  any 
standard  during  ttie  reporting  period,  the  re- 
port must  contain  tfie  informatton  in 
§63.2386(6). 

I.  If  you  had  a  startup,  shutdown,  or  malfunc- 
tton  during  the  reporting  period  and  you 
took  acttons  consistent  with  your  SSMP,  tt»e 
compliance  report  must  include  tt»  informa- 
tion in  §63.10(d)(5)(i). 

1.  Acttons  taken  for  the  event 


b.  The  infom^atton  in  §63.10(d)(5)(ii) 


You  must  submit  the  report  *  *  * 


i.  Semiannually,  and  report,  it  must  be  post- 
mart<ed  within  30  days  after  the  end  of 
each  calendar  half  (§63.10(e)(3)(v)). 


See  ttie  sutxnisston  in  item  1  .a.i.  of  this  table. 


By  fax  or  telephone  within  2  worthing  days 
after  starting  acttons  inconsistent  with  the 
plan. 

By  letter  within  7  wori<ing  days  after  the  end 
of  the  event  unless  you  have  made  alter- 
native an^ngements  with  the  permitting  au- 
thority (§63.10(d)(5)(ii)). 


Table  12  to  Subpart  EEEE  of  Part  63— Applicability  of  General  Provisions  to  Subpart  EEEE 

[As  stated  in  §63.2398,  you  must  comply  with  the  appttcabte  General  Provistons  requirements  according  to  the  foltowing  table]: 


Citation 


§63.1 

§63.2 
§63.3 
§63.4 


Subject 


Appitoability  

Definittor^ 

Units  and  Abbreviattons  

Prohibited    Activittos    and    Clr- 
cumventton. 


Brief  description 


Initial  appitoability  determinatton;  Applicability  after  standard 
established;  Permit  requirements;  Extertstons,  Notiffcations. 

Definitions  for  pari  63  standards 

Units  and  abbreviations  for  part  63  standards 

Prohibited  activities;  Circumventton,  Severability  


Applies  to  subpart 
EEEE 


Yes. 

Yes 
Yes. 
Yes. 
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TABLE  12  TO  Subpart  EEEE  of  Part  63— Applicability  of  General  Provisions  to  Subpart  EEEE— Continued 

[As  stated  in  §63.2398.  you  must  comply  with  the  appltoabte  General  Provisions  requirements  according  to  the  foltowing  table]: 


Citation 


§63.5 

§ 63.6(a)  .... 

§ 63.6(b)  .... 

§t3.6(b)(5) 

§  63.6(b)(6) 
§  63.6(b)  .... 


>63. 


§fe3.6(c)(1H2) 


§63.6(cH3H4) 
§63.6(0(5) 


§63.6(d) 
§63.6(e)(1H2) 


§63.6(eM3) 

§63.6(fK1) 

§63.6(0(2H3) 

§63.6(gM1H3) 
§63.6(h)  


§63.6(hH1)  ... 
§63.6(hK2Ki) 


§63.6(hX2K«i) 
§63.6(hK2){iii) 


§63.6(hK3) 
§63.6(hX4) 


§63.6(h)(5Hi).  m- 

(V). 
§63.6(hH5)0i)  


§63.6(h)(6)  .... 
§63.6(h)(7)fi)  . 
§63.6(h)(7)(ii) 


§63.6(h)(7Mifi) 
§63.6(h)(7)(iv) 


Subject 


Cortstructlon/Reconstruction  

Compliance      with      Standards/ 

O&M-Appltoability. 
CkKnpliarKe  Dates  for  New  and 

Reconstructed  Sources. 


Notificatton 


[Reserved]  

Compliance  Dates  for  New  and 

Reconstructed    Area    Sources 

that  Become  Major. 

Compliance   Dates  for  Existing 
Sources. 


[Reserved] 

Compliance   Daies  for   Existing 

Area    Sources    that    Become 

Major. 
[Reserved] 
Operatton  &  MaintenarKe  


Startup,  Shutdown,  and  MaNurtc- 

tton  (SSM)  Plan. 
Compliartce  except  During  SSM 

Methods  for  Determining  Compli- 
ance. 

Alternative  Starxlard 

Opacrty/Visibie  Emisston  (VE) 
Standards. 


Compliance      with      opadty/VE 

Standards. 
Determining     Compliance     with 

Opacity/VE  Standards. 
[Reserved] 
Using   Previous  Tests  to  Dem- 

onsbate      (Compliance      with 

Opadty/VE  Standards. 
[Fteserved] 

Notiftoatton  of  Opacity/VE  Obser- 
vation Date. 
Conducting  Opadty/VE  Observa- 

ttons. 
Opacity  Test  Duration  and  Aver- 

a£png  Times. 
Records    of    ComMions    During 

Opadty/VE  Ot>servations. 
Report  COMS   Monitoring   Data 

from  Performance  Test. 
Using  COMS  instead  of  Method 

9. 

Averaging  Time  for  COMS  during 

Perfonnance  Test. 
COMS  Requirements  


Brief  description 


/Vppttoat>ility;  Appltoations;  Approvals 

GP  apply  unless  compliance  extension;  GP  apply  to  area 

sources  that  become  major. 
Standards  apply  at  effective  date;  3  years  after  effective 

date;  uporv  startup;  10  years  after  construction  or  recon- 

stnjction  commences  for  sectton  1 12(f). 
Must  notify  if  commenced  construction  or  reconstructton 

after  proposal. 

Area  sources  that  become  major  must  comply  with  major 
source  standards  immediately  upon  becoming  major,  re- 
gardless of  whether  required  to  comply  when  they  were 
an  area  source. 

Comply  according  to  date  in  sut)part,  whtoh  must  be  no  later 
than  3  years  after  effective  date;  for  section  112(f)  stand- 
ards, comply  within  90  days  of  effective  date  untoss  com- 
pliance extension. 

Area  sources  tfiat  become  major  must  comply  with  maj|or 
source  standards  by  date  indtoated  in  subpart  or  by  equiv- 
atent  time  period  (e.g.,  3  years). 

Operate  to  minimize  emissions  at  all  times;  correct  malfurx:- 
tions  as  soon  as  practtoable;  and  operation  and  mainte- 
nance  requirements  independently  enforceable;  informa- 
tion Administrator  will  use  to  determine  if  operation  and 
maintenance  requirements  were  met. 

Requirement  for  SSM  plan;  content  of  SSM  plan  

You  must  comply  with  emission  sta»Klards  at  all  times  ex- 
cept during  SSM. 

Compliance  based  on  performance  test,  .operatton  and  main- 
tenance plans,  records,  inspectton. 

Procedures  for  getting  an  alternative  standard -.. 

Requirements  for  opacity  and  visible  emission  standards  


You  must  comply  wKh  opadty/VE  standards  at  all  times  ex- 
cept during  SSM. 

If  standard  does  not  state  test  mettiod,  use  Method  9  for 
opacity  and  Method  22  for  VE 

Criteria  for  when  previous  opadty/VE  testing  can  be  used  to 
show  compliance  with  this  subpart. 


Must  notify  /Vdministrator  of  antidpated  date  of  observation  .. 
Dates  and  scheduto  for  conducting  opadty/VE  observations 

Must  have  at  least  3  hours  of  observation  with  tiiirty  6- 
minute  averages. 

Must  keep  records  available  and  aNow  Administi^tion  to  in- 
spect. 

Must  submit  COMS  data  with  other  performance  test  data  ... 

Can  submit  COMS  data  instead  of  Method  9  results  even  if 
rute  requires  MettKX]  9,  but  must  rtotify  Administi-ator  be- 
fore performance  test. 

To  determine  compliance,  must  reduce  COMS  data  to  6- 
minute  averages. 

Owner/operator  must  demonstrate  that  COMS  perfonnance 
evaluations  are  conducted  according  to  §  63.8(e);  COMS 
are  property  maintained  and  operated  according  to 
§  63.8(c)  and  data  quality  as  §  63.8(d). 


/Applies  to  subpeut 
EEEE 


Yes. 
Yes. 

Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 
Yes. 
Yes 

Yes. 

No.  The  sutipart  does 
not  have  opadty/VE 
standards. 

No. 

No. 


No. 

No. 
No. 
No. 
No. 
No. 
No. 

No. 

No. 
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TABLE  12  TO  SUBPART  EEEE  OF  PART  63-APPLICABILITY  OF  GENERAL  PROVISIONS  TO  SUBPART  EEEE-Continued 
[As  stated  in  §63.2396,  you  must  comply  with  the  applicaWe  General  Provisions  requirements  according  to  the  following  table]: 


Citation 


§63.6(h)(7)(v) 


§63.6<h)(8) 


§63.6<h)(9) 

§63.6<iK1H14) 


§63.6(j)  

§63.7(a)(1H2) 


§  63.7(a)(3) 

§  63.7(b)(1) 
§63.7(bK2) 


§  63.7(d)  .... 
§  63.7(e)(1) 


§  63.7(e)(2) 
§  63.7(e)(3) 


§  63.7(f)  . 
§  63.7(g) 


§  63.7(h)  .... 
§  63.8(a)(1) 

§  63.8(a)(2) 

§  63.8(a)(3) 
§  63.8(a)(4) 


§63.8(b)(1) 

§63.8(b)(2H3) 


Subiect 


Brief  description 


Determining     Compliance     wrth 
Opadty/VE  Standards. 


Determining     Compliance     with 
Opacity/VE  Standards. 


Adjusted  Opacity  Standard 
Compliarx»  Extension  


Presidential  Compliance  Exemp- 
tion. 
Performance  Test  Dates  


Section  114  Authority 


Notification  of  Performance  Test 
Notification  of  Rescheduling  


§  63.7(c)  Quality  Assurance/Test  Plan 


Testing  Facilities  

Conditions  for  Conducting   Per- 
formance Tests. 

Conditions  for  Conducting  Per- 
formance Tests. 
Test  Run  Duration  ., 


§63.8(0(1)  

§63.8(0(1)0)  ... 

§63.8(c)(1Mii) 
§  63.8(0(1  )(•») 

§63.8(0(2H3) 


Alternative  Test  Method 

Performance  Test  Data  Analysis 


Waiver  of  Tests  

Applicability    of    Monitoring    Re- 
quirements. 
Performance  Specifications  


[Resen/ed] 
Monitoring  with  Flares 


Monitoring 


Multiple    Effluents   and    Multiple 
Monitoring  Systems. 


Monitoring  System  Operation  and 

Maintenance. 
Routine  and  Predictable  SSM 


SSM  not  in  SSM  plan 


Compliance  with  Operation  and 
MaintenarKe  Requirements. 


I^tonitoring  System  Installation 


Applies  to  subpart 
EEEE 


COMS  is  probable  but  not  conclusive  evidence  of  compli- 
ance with  opacity  standard,  even  if  Method  9  observation 
shows  otherwise.  Requirements  for  COMS  to  be  probable 
evidence-proper  maintenance,  meeting  PS  1.  and  data 
have  not  been  altered. 

Administrator  wUI  use  all  COMS,  Method  9,  and  Method  22 
results,  as  well  as  information  about  operation  and  main- 
tenance to  determine  compliance. 

Procedures  for  Administrator  to  adjust  an  opacity  standard  .. 

Procedures  and  criteria  for  Administrator  to  grant  compli- 
arKe  extension. 

President  may  exempt  any  source  from  requirement  to  com- 
ply with  subpart. 

Dates  for  conducting  initial  performance  testing  and  other 
dates  are  compliance  demonstrations;  must  contained  in 
conduct  180  days  after  first  subject  to  subpart. 

Administrator  may  require  a  performance  test  under  CAA 
section  114  at  any  time. 

Must  notify  Administrator  60  days  before  the  test 

If  have  to  reschedule  performance  test,  must  notify  Adminis- 
trator of  rescheduled  date  5  days  before  scheduled  date. 

Requirement  to  submit  site-specific  60  days  before  the  test 
or  on  date  Administrator  agrees  with;  test  plan  approval 
procedures;  performance  audit  requirements;  internal  and 
external  QA  procedures  for  testing. 

Requirements  for  testing  facilities  

Perfomiance  test  must  be  conducted  under  representative 
conditions;  cannot  conduct  performance  tests  during  SSM; 
not  a  violation  to  exceed  standard  during  SSM. 

Must  conduct  according  to  subpart  and  EPA  test  methods 
unless  Administrator  approves  attemative. 

Must  have  three  test  mns  of  at  least  one  hour  each;  compli- 
ance is  based  on  arithmetic  mean  of  three  runs;  condi- 
tions when  data  from  an  additional  test  run  can  be  used. 

Procedures  by  which  Administrator  can  grant  approval  to 

use  an  alternative  test  method. 
Must  Include  raw  data  In  perfomiance  test  report;  must  sub- 
mit performance  test  data  60  days  after  end  of  test  with 
the  notification  of  compliance  status;  keep  data  for  5  years. 

Procedures  for  Administrator  to  waive  performance  test  

Subject  to  all  monitoring  requirements  In  standard  

Pedonnance  Specifications  in  appendix  B  of  40  CFR  part  60 
apply. 

Unless  this  subpart  says  otfienwise,  the  requirements  for 
flares  in  §63.11  apply. 

Must  coTKluct  monitoring  according  to  standard  unless  Ad- 
ministrator approves  altemative. 

Specific  requirements  for  installing  monitoring  systems;  must 
Install  on  each  effluent  before  it  is  combined  and  before  it 
is  released  to  the  atmosphere  unless  Administrator  ap- 
proves othenwise;  if  more  ttwn  one  monitoring  system  on 
an  emission  point,  must  report  all  monitoring  system  re- 
sults, unless  one  rrronitoring  system  is  a  backup. 

Maintain  monitoring  system  in  a  manner  consistent  with 
good  air  pollution  control  practices. 

Follow  the  SSM  plan  for  routine  repairs;  keep  parts  for  rou- 
tine repairs  readily  available;  reporting  requirements  for 
SSM  when  action  is  described  in  SSM  plan. 

Reporting  requirements  for  SSM  when  action  is  not  de- 
scribed in  SSM  plan. 

How  Administrator  detennines  if  source  complying  with  oper- 
ation and  maintenance  requirements;  review  of  source 
O&M  procedures,  records,  manufacturer's  recommenda- 
tions; Inspections. 

Must  Install  to  get  representative  emission  or  parameter 
measurements;  must  verify  operational  status  before  or  at 
performance  test. 


No. 


Yes. 


Yes. 
Yes. 

Yes. 

No.  These  dates  are 

contained  in 

§63.2354. 
Yes. 

Yes. 
Yes. 

Yes. 


Yes. 
Yes. 


Yes. 
Yes. 

Yes. 
Yes 


Yes. 
Yes. 

Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


V 
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Table  12  to  Subpart  EEEE  of  Part  63— Applicability  of  General  Provisions  to  Subpart  EEEE— Continued 

[As  Stated  in  §63.2398,  you  must  comply  with  the  applicable  General  Provisions  requirements  according  to  the  following  table]: 


Citation 


§  63.8(c)(4) 


§63.8(c)(5): 

§63.8(c)(6H8) 

§63.8(d)  

§63.8(e)  

§63.8(f)(1H5)  

§63.8(0(6) 

§63.8(g)  

§63.9(a)  

§63.9(b)(1H5)  

I 

§63.9(0  

§63.9(d)  

§  63.9(e) 

§63.9(f)  

§p-9(g) 

§63.9(h)(1H6)  .... 

I 

§63.9(1)  

§63.9(i)  

§63.10(a)  

I 

§63.10(b)(1) 

§63.10(b)(2)(iHiv) 


§63.10(b)(2)(vi)-(xi) 

§63.10(b)(2)(xii)  

§63.10(b)(2)(xiii)  .... 
§63.10(b)(2)(xiv)  .... 

§63.10(b)(3) 

§63.10(0  

§63.10(d)(1)  

§63.10(d)(2)  

§63.10(d)(3) 

§63.10(d)(4)  

§63.10(d)(5)  


Subject 


CMS  Requirements 


COMS  Minimum  Procedures  

CMS  Requirements 

CMS  Quality  Control  

CMS  Performance  Evaluation 

Altemative  Monitoring  MetfK>d  .... 

Altemative  to  Relative  Accuracy 

Test. 
Data  Reduction  

Notification  Requirements  

Initial  Notifications  


Request  for  Compliance  Exten- 
sion. 

Notification  of  Special  Compli- 
ance Requirements  for  IMew 
Sources. 

Notification  of  Performance  Test 

Notification  of  VE/Opacity  Test  ... 

Additional  Notifications  When 
Using  CMS. 

Notification  of  Compliance  Status 


Adjustment  of  Submittal   Dead- 
lines. 
Change  in  Previous  Information  .. 
Recordkeeping/Reporting 


Recordkeeping/Reporting 


Records     Related    to     Startup, 
Shutdown,  and  Malfunction. 


CMS  Records 

Records  

Records 

Records 

Records 

Records  

General  Reporting  Requirements 

Report  of  Performance  Test  Re- 
sults. 

Reporting  Opacity  or  VE  Obser- 
vations. 

Progress  Reports  

Startup.  Shutdown,  and  Malfunc- 
tk)n  Reports. 


Brief  description 


CMS  must  be  operating  except  during  breakdown,  out-of 
control,  repair,  maintenance,  and  high-level  calibration 
drifts;  COMS  must  have  a  minimum  of  one  cycle  of  sam- 
pling and  analysis  for  each  successive  10-second  period 
and  one  cycle  of  data  recording  for  each  successive  6- 
minute  period;  CEMS  must  have  a  minimum  of  one  cycle 
of  operation  for  each  successive  1 5-mlnute  period. 

COMS  minimum  procedures 

Zero  and  high  level  calibration  dieck  requirements  Out-of- 
control  periods. 

Requirements  for  CMS  quality  control.  Including  calibration, 
etc.;  must  keep  quality  control  plan  on  record  for  5  years; 
keep  old  versions  for  5  years  after  revisions. 

Notification,  perfomiance  evaluation  test  plan,  reports  

Procedures  for  Administrator  to  approve  altemative  moni- 
toring. 

Procedures  for  Administrator  to  approve  altemative  relative 
accuracy  tests  for  CEMS. 

COMS  6-minute  averages  calculated  over  at  least  36  evenly 
spaced  data  points;  CEMS  1  hour  averages  computed 
over  at  least  4  equally  spaced  data  points;  data  that  can- 
not be  used  in  average. 

Applk:ability  and  State  delegation  

Submit  notification  within  120  days  after  effective  date;  notifi- 
cation of  Intent  to  construct/reconstruct,  Notifk:ation  of 
commerwement  of  construction/reconstruction.  Notification 
of  startup;  contents  of  each. 

Can  request  if  cannot  comply  by  date  or  if  installed  BACT/ 
LAER. 

For  sources  that  commence  construction  between  proposal 
and  promulgation  and  want  to  comply  3  years  after  effec- 
tive date. 

Notify  Administrator  60  days  prior 

Notify  Administrator  30  days  prior 

Notifk:ation  of  performance  evaluation;  notifk^ation  about  use 
of  COMS  data;  Notification  that  exceeded  criterion  for  rel- 
ative accuracy  altemative. 

Contents;  due  60  days  after  end  of  performance  test  or 
other  compliance  demonstration,  except  for  opacity/VE, 
which  are  due  30  days  after;  when  to  submit  to  Federal 
vs.  State  authority. 

Procedures  for  Administrator  to  approve  change  in  when  no- 
tifications must  tje  submitted. 

Must  submit  within  15  days  after  the  change 

Applies  to  all.  unless  compliance  extension;  when  to  submit 
to  Federal  vs.  State  authority;  procedures  for  owners  of 
more  than  1  source. 

General  requirements;  keep  aH  records  readily  available; 
keep  for  5  years. 

Occurrence  of  each  for  operations  (process  equipment);  oc- 
currence of  each  malfunction  of  air  pollution  control  equip- 
ment; maintenance  on  air  pollution  control  equipment;  ac- 
tions during  startups,  shutdowns,  and  malfunctions. 

Malfunctions,  inoperative,  out-of-control  periods  

Records  when  under  waiver 

Records  when  using  altemative  to  relative  accuracy  test  

All  documentation  supporting  initial  notification  and  notifk:a- 
tion  of  compliance  status. 

Applicability  determinations 

Additional  records  for  CMS 

Requirement  to  report 

When  to  submit  to  Federal  or  State  authority 

What  to  report  and  when  

Must  submit  progress  reports  on  schedule  if  under  compli- 
ance extension. 
Contents  and  submission 


Applies  to  subpart 
EEEE 


Yes.  However,  CEMS/ 
COMS  are  not  appli- 
cable. 


No. 
Yes. 


Yes. 


Yes. 
Yes. 

No. 

Yes.  However,  CEMS/ 
COMS  are  not  appli- 
cable. 

Yes. 
Yes. 


Yes. 
Yes. 


Yes. 

No. 

Yes.  However,  there 

are  no  opacity/VE 

standards. 
Yes. 


Yes. 

Yes. 
Yes. 


Yes. 
Yes. 


Yes. 
Yes. 
Yes. 
Yes. 

Yes. 
Yes. 
Yes. 
Yes. 

Yes. 

Yes. 

Yes. 
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TABLE  12  TO  Subpart  EEEE  of  Part  63-Applicability  of  General  Provisions  to  Subpart  EEEE-Continued 

(As  stated  in  §  63.2398,  you  must  comply  with  the  applicable  General  Provisions  requirements  according  to  the  foltowing  table]: 


Citation 


§63.10(e)(1H2) 


§63.10(e)(3)(iH>>') 


§63.10(e)(3)(ivHv) 


§63.10(e)(3)(vi)- 
(viii). 

§63. 10(e)(4) 

§63.10(0  

§63.11  

§63.12 

§63.13 .- 

§63.14 

§63.15 


Subject 


Additional  CMS  Reports 


Reports 


Excess  Emissions  Reports 


Excess    Emissions    Report   and 
Summary  Report. 

Reporting  COMS  data 

Waiver    for    Recordkeeplng/Re- 
porting. 

Flares  

Delegation  

Addresses  

Incorporation  by  Reference 

Availability  of  Information  


Brief  description 


Must  report  results  for  each  CEMS  on  a  unit;  written  copy  of 
CMS  performance  evaluation;  2-3  copies  of  COMS  per- 
formance evaluation. 

Schedule  for  reporting  excess  emissions  and  parameter 
monitor  exceedance  (now  defined  as  deviations). 


Requirement  to  revert  to  quarterty  submission  if  there  is  an 
excess  emissions  and  parameter  monitor  exceedances 
(now  defined  as  deviations);  provision  to  request  semi- 
annual reporting  after  compliance  for  1  year;  submit  report 
by  30th  day  following  end  of  quarter  or  calendar  half;  if 
there  has  not  been  an  exceedance  or  excess  emissions 
(now  defined  as  deviations),  report  contents  in  a  state- 
ment that  there  have  been  no  deviations;  must  submit  re- 
port containing  all  of  the  information  In  §§  63.8(c)(7)-(8) 
and63.10(c)(5H13). 

Requirements  for  reporting  excess  emissions  for  CMS  (now 
called  deviations);  requires  all  of  the  information  in 
§§63.10(c)(5H13)  and  63.8(c)(7)-(8). 

Must  submit  COMS  data  with  perfonnance  test  data 

Procedures  for  Administrator  to  waive 

Requirements  for  flares 

State  authority  to  enforce  standards 

Addresses  where  reports,  notifications,  and  requests  are 
sent. 

Test  mettKxls  Incorporated  by  reference 

Public  and  confidential  information  


Applies  to  subpart 

—JP 


Yes.  However,  CEMS/ 
COMS  are  not  appli- 
cable. 

Yes.  However,  note 
that  the  title  of  the 
report  Is  the  compli- 
ance report.  Devi- 
ations are  excess 
emissions  or  param- 
eter exceedances. 

Yes. 


Yes. 


N/A. 
Yes. 

Yes. 
Yes. 
Yes. 

Yes. 
Yes. 


[FR  Doc.  02-7095  Filed  4-1-02;  8:45  am) 
BMJJNQ  cooE  asao-so-p 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
signiftcance. 

RULES  GOING  INTO 
EFFECT  APRIL  2.  2002 


COMMERCE  DEPARTMENT 
Patent  and  Tradamarfc  Offio* 

Patent  cases: 
Prior-filed  applications; 
benefit  claim  requirenoents 
under  eighteen-month 
publication  of  patent 
appitcations;  published  1- 
4-02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs: 
Prescription  drugs;  labeling 
requirements;  published  2- 
1-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  published  2-26-02 
Bombardier;  published  3-28- 

02 
British  Aerospace;  published 
2-14-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martteting 
Service 

Olives  grown  in— 
California;  comments  due  by 
4-8-02;  published  2-6-02 
(PR  02-02847] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Cervids;  chronic  wasting 
disease;  indemnity 
payments;  comments  due 
by  4-9-02;  published  2-8-02 
[FR  02-03081) 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc.— 
Pacific  salmonid  ESUs; 
delisting;  comments  due 
by  4-12-02;  published 
2-11-02  [FR  02-03271) 


Fishery  conservation  and 
manage  rr>ent: 

Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries- 
Gulf  of  Mexico  shrimp; 
comments  due  by  4-11- 
02;  published  2-25-02 
[FR  02-04451) 
MagnusofvStevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  4-10-02; 
published  3-26-02  [FR 
02-07133) 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  ttie  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Prime  Renrote  program 
for  active  duty  family 
numbers;  comments 
due  by  4-8-02; 
published  2-6-02  [FR 
02-02676] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Caribbean  basin  country 
end  products;  comnrwnts 
due  by  A-9-02;  published 
2-8-02  [FR  02-02917) 

DEFENSE  DEPARTMENT 

Engineers  Corps 

Danger  zones  and  restricted 
areas: 

Lake  Michigan,  Sheboygan 
County,  Wl;  Wisconsin  Air 
rational  Guard  live  fire 
exercise  area;  comments 
due  by  4-10-02;  published 
3-11-02  [FR  02-05655] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Indiana;  comments  due  by 

4-8-02;  published  3-8-02 

[FR  02-05598) 
Indiana;  correction; 

comnrwnts  due  by  4-8-02; 

published  3-15-02  [FR 

C2-05598) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

4-8-02;  published  3-8-02 

[FR  02-05601] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Water  Act: 


Recognition  Awards 
Program;  comments  due 
by  4-9-02;  published  2-8- 
02  [FR  02-03096) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

dean  Water  Act: 
Recognition  Awards 
Program;  comments  due 
by  4-9-02;  published  2-8- 
02  [FR  02-03097] 
Hazardous  waste: 
Identification  and  listing- 
Exclusions;  comments  due 
by  4-12-02;  published 
2-26-02  [FR  02-04530) 
State  underground  storage 
tank  program  approvals- 
Nebraska;  comrrwnts  due 
by  4-8-02;  published  3- 
7-02  [FR  02-05452) 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Methyl  parathkxi  and  ethyl 
parathion;  comments  due 
by  4-8-02;  published  2-6- 
02  [FR  02-02513] 
Oxadixyl;  comments  due  by 
4-8-02;  published  2-6-02 
[FR  02-02512) 
ToxK  sut>stanc8s: 
Significant  new  uses — 
Perfluoroalkyt  sulfonates; 
comments  due  by  4-10- 
02;  published  3-11-02 
[FR  02-05747) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  supply: 
National  primary  drinking 
water  regulatkins — 
Publk:  water  systems; 
unregulated  contaminant 
monitoring;  reporting 
date  establishment; 
comments  due  by  4-11- 
02;  published  3-12-02 
[FR  02-06016] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  supply: 
National  primary  drinking 
water  regulations — 
Public  water  systems; 
unregulated  contaminant 
monitoring;  reporting 
date  establishment; 
comments  due  by  4-11- 
02;  published  3-12-02 
[FR  02-06017) 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  canier  servk»s: 
Federal-State  Joint  Board 
on  Universal  Service- 
Carrier  contributions  to 
universal  service  fund 
and  manner  in  whKh 


costs  are  recovered 
from  customers; 
comments  due  by  4-12- 
02;  published  3-13-02 
[FR  02-06029) 
Non-rural  high-cost 
support  mechanism; 
comprehensive  review; 
comments  due  by  4-10- 
02;  published  3-11-02 
[FR  02-05675) 
Non-rural  high-cost 
support  mechanism; 
comprehensive  review; 
comments  due  by  4-10- 
02;  published  3-11-02 
[FR  02-05676) 
Incumbent  kx»l  exchange 
carriers — 

Accounting  and  ARMIS 
reporting  requirements; 
comprefiensive  review; 
2000  biennial  regulatory 
review  (Phase  2); 
comments  due  by  4-8- 
02;  published  2-6-02 
[FR  02-01213) 
Digital  televisk>n  statkms;  table 
of  assignments: 
Illinois;  comments  due  by  4- 
8-02;  published  3-1-02 
[FR  02-04883] 
Oliio;  comments  due  by  4- 
8-02;  published  2-27-02 
[FR  02-04578) 
Practwe  and  procedure: 
Truthful  statements; 
comments  due  by  4-8-02; 
published  3-8-02  [FR  02- 
05382] 
Radio  stations;  table  of 
assignments: 

North  Carolina;  comments 
due  by  4-8-02;  published 
3-11-02  [FR  02-05710) 
Tennessee  and  Mississippi; 
comments  due  by  4-8-02; 
published  3-27-02  [FR  02- 
07190] 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system: 

Consolidated  obligatkins; 
non-mortgage  assets; 
'   definitK)n;  comments  due 
by  4-8-02;  published  3-7- 
02  [FR  02-05459] 
Finance  Office  Board  of 
Directors;  minimum  numtjer 
of  meetings;  comments  due 
by  4-8-02;  published  3-7-02 
[FR  02-05469] 
FEDERAL  RESERVE 
SYSTEM 

Home  mortgage  disclosure 
(Regulation  C): 
Miscellaneous  amendments; 
comments  due  by  4-12- 
02;  published  2-15-02  [FR 
02-03322) 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Ftegulatkm 
(FAR): 
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Caribbean  basin  country 
end  products;  comments 
due  by  4-9-02;  published 
2-8-02  [FR  02-02917) 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

West  Virginia;  comments 
due  by  4-9-02;  published 
3-25-02  [FR  02-07088) 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Caribbean  basin  country 
end  products;  comments 
due  by  4-9-02;  published 
2-8-02  [FR  02-02917) 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

National  Historical  Publications 
and  Records  Commission; 
grant  regulations;  plain 
language  usage;  comments 
due  by  4-8-02;  published  2- 
6-02  [FR  02-02758] 

NUCLEAR  r'eGULATORY 
COMMISSION 

Radioactive  wastes;  high-level; 
disposal  in  geologic 
repositories: 
Yucca  Mountain,  NV — 

Unlikely  features,  events, 
and  processes; 
probability 
specifications; 
comments  due  by  4-10- 
02;  published  1-25-02 
[FR  02-01891] 

POSTAL  SERVICE 

Domestic  Mall  Manual: 
Postal  zones;  determination 
method;  clarification; 
comments  due  by  4-8-02; 
published  3-7-02  [FR  02- 
05486) 

ShilALL  BUSINESS 
ADMINISTRATION 

Hearings  and  Appeals  Office 

proceedings: 

Revision  and  clarification; 
comments  due  by  4-11- 
02;  published  3-12-02  [FR 
02-05613) 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 
4-12-02;  published  2-26- 
02  [FR  02-04506] 
Eurocopter  France; 
comments  due  by  4-8-02; 
published  2-6-02  [FR  02- 
02426] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France; 
comments  due  by  4-12- 
02;  published  2-11-02  [FR 
02-02424] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
Turtxjmeca  S.A.;  comments 
due  by  4-12-02;  published 
2-11-02  [FR  02-03160) 
Airworthiness  standards: 
Special  conditions — 
Eclipse  Aviation  Corp. 
Model  500  airplane; 
comments  due  by  4-10- 
02;  published  3-11-02 
[FR  02-05811] 
Eclipse  Aviation  Corp.    - ' 
Model  500  airplane; 
comments  due  by  4-12- 
02;  published  3-13-02 
[FR  02-05808] 
Extra  Rugzeugbau  GmbH 
Model  EA-400  airplane; 
comments  due  by  4-11- 
02;  published  3-12-02 
[FR  02-05810) 
Fairchild  Domier  GmbH 
Model  728-100  airplane; 
comments  due  by  4-11- 
02;  published  2-25-02 
[FR  02-04411) 
Class  D  and  Class  E2 
airspace;  comments  due  by 
4-11-02;  published  3-12-02 
[FR  02-05877) 
Class  E  airspace;  comments 
due  by  4-8-02;  published  2- 
21-02  [FR  02-04199) 
Jet  routes;  comments  due  by 
4-12-02;  published  2-26-02 
[FR  02-03127) 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  tfie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  t)ooks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart989 

[Docket  No.  FV02-989-4 IFR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Final  Free  and  Reserve 
Percentages  for  2001-02  Crop  Natural 
(sun-dried)  Seedless  and  Other 
Seedless  Raisins 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  rule  establishes  final 
volume  regulation  percentages  for  2001- 
02  crop  Natural  (sun-dried)  Seedless 
(NS)  and  Other  Seedless  (OS)  raisins 
covered  under  the  Federal  marketing 
order  for  California  raisins  (order).  The 
order  regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  and  is  locally  administered 
by  the  Raisin  Administrative  Committee 
(Committee).  The  volume  regulation 
percentages  are  63  percent  free  and  37 
percent  reserve  for  both  NS  and  OS 
raisins.  The  percentages  are  intended  to 
help  stabilize  raisin  supplies  and  prices, 
and  strengthen  market  conditions. 
DATES:  Effective  April  4,  2002.  This  rule 
applies  to  acquisitions  of  NS  and  OS 
raisins  from  the  2001-02  crop  imtil  the 
reserve  raisins  from  that  crop  are 
disposed  of  under  the  marketing  order. 
Comments  received  by  June  3,  2002, 
will  be  considered  p*ior  to  issuance  of 
a  final  rule. 

ADDRESSES:  hiterested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-«938,  or  e-mail: 


moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hovirs,  or 
can  be  viewed  at:  http:// 
www.ams.usda.gov/fv/moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  T.  Pello,  Senior  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW  STOP  0237,  Washington 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  e-mail: 
fay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989), 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  order  provisions  now 
in  effect,  final  free  and  reserve 
percentages  may  be  established  for 
raisins  acquired  by  handlers  during  the 
crop  year.  This  rule  establishes  final  free 
and  reserve  percentages  for  NS  and  OS 
raisins  for  the  2001-02  crop  year,  which 
began  August  1,  2001,  and  ends  July  31, 
2002.  This  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 


policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before , 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  "with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  ah  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  establishes  final  volvmie 
regulation  percentages  for  2001-02  crop 
NS  and  OS  raisins  covered  under  the 
order.  The  volume  regulation 
percentages  are  63  percent  free  and  37 
percent  reserve  for  both  NS  and  OS 
raisins.  Free  tonnage  raisins  may  be  sold 
by  handlers  to  any  market.  Reserve 
raisins  must  be  held  in  a  pool  for  the 
account  of  the  Committee  and  are 
disposed  of  through  various  programs 
authorized  imder  the  order.  For 
example,  reserve  raisins  may  be  sold  by 
the  Committee  to  handlers  for  free  use 
or  to  replace  part  of  the  free  tonnage 
raisins  they  exported;  used  in  diversion 
programs;  carried  over  as  a  hedge 
against  a  short  crop;  or  disposed  of  in 
other  outlets  not  competitive  with  those 
for  free  tonnage  raisins,  such  as 
government  purchase,  distilleries,  or 
animal  feed. 

The  volume  regulation  percentages 
are  intended  to  help  stabilize  raisin 
supplies  and  prices,  and  strengthen 
market  conditions.  Final  percentages 
were  recommended  by  the  Committee 
on  February  14,  2002.  One  Committee 
member  opposed  the  NS  raisin 
percentages.  He  believes  that  the 
Committee  failed  to  properly  consider 
certain  factors  in  its  deliberations, 
particularly  the  impact  of  additional 
fr-ee  toimage  on  a  weakening  market. 
Another  Committee  member  opposed 
the  OS  percentages.  That  handler  claims 
he  has  developed  a  specialty  market  for 
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OS  raisins  and  indicated  that  he  cannot 
meet  his  market  needs  imder  the 
volume  regulation  percentages. 

Computation  of  Trade  Demands 

Section  989.54  of  the  order  prescribes 
procedmes  and  time  frames  to  be 
followed  in  establishing  voliune 
regulation.  This  includes  methodology 
used  to  calculate  percentages.  Pursuant 
to  §  989.54(a)  of  the  order,  the 
Committee  met  on  August  14,  2001,  to 
review  shipment  and  inventory  data, 
and  other  matters  relating  to  the 
supplies  of  raisins  of  all  varietal  types. 
The  Committee  computed  a  trade 
demand  for  each  varietal  type  for  which 
a  free  tonnage  percentage  might  be 
recommended.  Trade  demand  is 
computed  using  a  formula  specified  in 
the  order  and,  for  each  varietal  type,  is 
equal  to  90  percent  of  the  prior  year's 
shipments  of  free  tonnage  and  reserve 
tonnage  raisins  sold  for  free  use  into  all 
market  outlets,  adjusted  by  subtracting 
the  carryin  on  August  1  of  the  current 
crop  year,  and  adding  the  desirable 
carry  out  at  the  end  of  that  crop  year.  As 
specified  in  §  989.154(a),  the  desirable 
carryout  for  each  varietal  type  is  equal 
to  a  5-year  rolling  average,  dropping  the 
high  and  low  figiores,  of  free  tonnage 
shipments  during  the  months  of  August, 
September,  and  October.  In  accordance 
with  these  provisions,  the  Committee 
computed  and  announced  2001-02 
trade  demands  for  NS  and  OS  raisins  at 
235,850  tons  and  1,692  tons, 
respectively,  as  shown  below. 

Computed  Trade  Demands 

[Natural  condition  tons] 


Priof  year's  ship- 
ments   

Multiplied  by  90  per- 
cent   

Equals  adjusted  base 

Minus  carryin  inven- 
tory   

Plus  desirable  carry- 
out  

Equals  computed 
trade  demand 


NS 
Raisins 


295,477 

0.90 
265.929 

116.131 

86,052 

235,850 


OS 
Raisins 


5,544 

0.90 
4,990 

4,273 

975 

1.692 


Computation  of  Preliminary  Volume 
Regulation  Percentages 

As  required  under  §  989.54(b)  of  the 
order,  the  Committee  met  on  September 
20,  2001 ,  and  announced  a  preliminary 
crop  estimate  for  NS  raisins  of  359,341 
tons,  which  is  comparable  to  the  10-year 
average  of  344,303  tons.  NS  raisins  are 
the  major  varietal  type  of  California 
raisin.  Adding  the  carryin  inventory  of 
116,131  tons,  plus  32,193  tons  of  reserve 


raisins  released  to  handlers  foriree  use 
in  September  2001  through  an  export 
program,  plus  the  359,341 -ton  crop 
estimate  resulted  in  a  total  available 
supply  of  507,665  tons,  which  was 
significantly  higher  (about  115  percent) 
than  the  235,850-ton  trade  demand. 
Thus,  the  Committee  determined  that 
volume  regulation  for  NS  raisins  was 
warranted.  The  Committee  announced 
preliminary  free  and  reserve  percentages 
for  Naturals,  which  released  85  percent 
of  the  computed  trade  demand  since  the 
field  price  (price  paid  by  handlers  to 
producers  for  their  bee  tonnage  raisins) 
had  been  established.  The  preliminary 
percentages  were  56  percent  bee  and  44 

percent  reserve. 

Also  at  its  September  20,  2001, 
meeting,  the  Committee  aimounced  a 
preliminary  crop  estimate  for  OS  raisins 
at  7,073  tons,  which  is  almost  double 
the  10-year  average  of  3,786  tons. 
Combining  the  carry-in  inventory  of 
4,273  tons  with  the  7,073-ton  crop 
estimate  resulted  in  a  total  available 
supply  of  11.346  tons.  With  the 
estimated  supply  significantly  higher 
(over  500  percent)  than  the  1 ,692-ton 
trade  demand,  the  Committee 
determined  that  volume  regulation  for 
OS  raisins  was  warranted.  The 
Conunittee  announced  preliminary 
percentages  for  OS  raisins,  which 
released  85  percent  of  the  computed 
trade  demand  since  field  price  had  been 
established.  The  preliminary 
percentages  were  20  percent  free  and  80 
percent  reserve. 

In  addition,  preliminary  percentages 
were  also  announced  for  Dipped 
Seedless,  Oleate  and  Related  Seedless, 
and  Zante  Currant  raisins.  The 
Committee  ultimately  determined  that 
volume  regulation  was  only  warranted 
for  NS  and  OS  raisins.  As  in  past 
seasons,  the  Committee  submitted  its 
marketing  policy  to  USDA  for  review. 

Modification  to  Marketing  Policy 
Regarding  OS  Raisins 

Pursuant  to  §  989.54(f)  of  the  order, 
the  Committee  met  on  December  11, 
2001,  and  revised  its  marketing  policy 
regarding  OS  raisins  due  to  a  major 
change  in  economic  conditions.  The 
7,073-ton  crop  estimate  was  reduced  to 
5,000  tons,  and  the  1 ,692-ton  trade 
demand  was  increased  to  2,800  tons. 
This  resulted  in  volume  regulation 
percentages  at  48  percent  free  and  52 
percent  reserve  to  release  85  percent  of 
the  2,800-ton  trade  demand. 

The  Committee  took  this  action  in 
response  to  concerns  raised  by  OS 
handlers  who  were  facing  difficulties 
under  the  preliminary  percentages  of  20 
percent  bee  and  80  percent  reserve. 
Volume  regulation  has  not  been 


implemented  for  OS  raisins  since  the 
1994-95  season.  Some  handlers  who 
developed  markets  since  that  time,  in 
the  absence  of  voliune  regulation,  were 
having  difficidties  meeting  their 
customers'  needs.  The  merits  of 
suspending  volume  regulation  were 
deliberated  by  the  Committee.  However, 
the  majority  of  Committee  members 
supported  some  level  of  regulation.  The 
Committee  ultimately  determined  that 
the  OS  trade  demand  should  be 
increased  to  2,800  tons  which  resulted 
in  less  restrictive  volume  regulation 
percentages. 

Computation  of  Final  Volume 
Regulation  Percentages 

Pursuant  to  §  989.54(c),  the 
Committee  met  on  February  14,  2002, 
and  recommended  interim  percentages 
for  NS  and  OS  raisins  to  release  slightly 
less  than  their  full  trade  demands. 
Specifically,  interim  percentages  were 
announced  for  both  NS  and  OS  raisins 
at  62.75  percent  free  and  37.25  percent 
reserve.  The  interim  percentages  were 
based  on  revised  crop  estimates.  The  NS 
crop  estimate  was  increased  from 
359,341  to  372,499  tons,  and  the  OS 
crop  estimate  was  decreased  from  5,000 
to  4,416  tons.  Pursuant  to  §  989.54(d), 
the  Committee  also  reconmiended  final 
percentages  to  release  the  full  trade 
demands  for  NS  and  OS  raisins.  Final 
percentages  compute  to  63  percent  bee 
and  37  percent  reserve  for  both  varietal 
types.  The  Committee's  calculations  to 
arrive  at  final  percentages  for  NS  and 
OS  raisins  are  showm  in  the  table  below: 

Final  Volume  Regulation 
Percentages 

[Natural  condition  tons] 


Trade  demand  

Divided  by  crop  esti- 
mate   

Equals  free  percent- 
age ...-. 

100  minus  free  per- 
centage equals  re- 
serve percentage  .. 


NS 
Raisins 


235,850 

372,499 

63 

37 


OS 
Raisins 


2.800 

4,416 

63 

37 


In  addition,  USDA's  "Guidelines  for 
Fruit,  Vegetable,  and  Specialty  Crop 
Marketing  Orders"  (Guidelines)  specify 
that  110  percent  of  recent  years'  sales 
should  be  made  available  to  primary 
markets  each  season  for  marketing 
orders  utilizing  reserve  pool  authority. 
This  goal  will  be  met  for  NS  and  OS 
raisins  by  the  establishinent  of  final 
percentages,  which  release  100  percent 
of  the  trade  demands  and  the  offer  of 
additional  reserve  raisins  for  sale  to 
handlers  under  the  "10  plus  10  offers." 
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As  specified  in  §  989.54(g).  the  10  plus 
10  offers  are  two  offers  of  reserve  pool 
raisins,  which  are  made  available  to 
handlers  during  each  season.  For  each 
such  offer,  a  quantity  of  reserve  raisins 
equal  to  10  percent  of  the  prior  year's 
shipments  is  made  available  for  free  use. 
or  primary  markets.  Handlers  may  sell 
then  10  plus  10  raisins  to  any  market. 

The  "10  plus  10  offers"  for  NS  raisins 
were  held  in  November  2001.  A  total  of 
59.095  tons  was  made  available  to  raisin 
handlers,  and  4.000  tons  of  raisins  were 
purchased.  Adding  the  4.000  tons  of  10 
plus  10  raisins  to  the  235.850-ton  trade 
demand  figure,  plus  116.131  tons  of 
2000-01  canyin  inventory,  plus  32.193 
tons  of  reserve  raisins  released  for  bee 
use  in  September  2091  through  an 
export  program,  equates  to  about 
388,174  tons  of  natinal  condition 
raisins,  or  about  363,940  tons  of  packed 
raisins,  that  were  actually  under  the 
control  of  handlers  for  free  use  to 
primary  markets.  This  is  about  131 
percent  of  the  quantity  of  NS  raisins 
shipped  dining  the  2000-01  crop  year 
(295,477  natural  condition  tons  or 
277,030  packed  tons). 

For  OS  raisins,  a  total  of  1,108  tons 
were  made  available  to  handlers 
through  10  plus  10  offers  in  February 
2002,  and  407  tons  were  purchased. 
Adding  the  407  tons  of  10  plus  10 
raisins  to  the  2,800-ton  trade  demand 
figure,  plus  4,273  tons  of  2000-01 
canyin  inventory  equates  to  7,480  tons 
of  natural  condition  raisins,  or  about 
6,843  tons  of  packed  raisins,  that  were 
actually  under  the  control  of  handlers 
for  bee  use,  or  primary  markets.  This  is 
about  135  percent  of  the  quantity  of  OS 
raisins  shipped  during  the  2000-01  crop 
year  (5,544  tons  natural  condition  tons 
or  5,072  packed  tons). 

In  addition  to  the  10  plus  10  offers, 
§  989.67(j)  of  the  order  provides 
authority  for  sales  of  reserve  raisins  to 
handlers  under  certain  conditions  such 
as  a  national  emergency,  crop  failure, 
change  in  economic  or  marketing 
conditions,  or  if  bee  tonnage  shipments 
in  the  current  crop  year  exceed 
shipments  of  a  comparable  period  of  the 
prior  crop  year.  Such  reserve  raisins 
may  be  sold  by  handlers  to  any  market. 
When  implemented,  the  additional 
offers  of  reserve  raisins  make  even  more 
raisins  available  to  primary  markets 
which  is  consistent  with  the  USDA's 
Guidelines. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 


Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  .essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$750,000.  Thirteen  of  the  20  handlers 
subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  7  handlers  have  sales  less 
than  $5,000,000.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 

Since  1949,  the  California  raisin 
industry  has  operated  under  a  Federal 
marketing  order.  The  order  contains 
authority  to,  among  other  things,  limit 
the  portion  of  a  given  year's  crop  that 
can  be  marketed  finely  in  any  outlet  by 
raisin  handlers.  This  volume  control 
mechanism  is  used  to  stabilize  supplies 
and  .prices  and  strengthen  market 
conditions. 

Pursuant  to  §  989.54(d)  of  the  order, 
this  rule  establishes  final  volume 
regulation  percentages  for  2001-02  crop 
NS  and  OS  raisins.  The  volume 
regulation  percentages  are  63  percent 
free  and  37  percent  reserve  for  both  NS 
and  OS  raisins.  Free  toimage  raisins 
may  be  sold  by  handlers  to  any  market. 
Reserve  raisins  must  be  held  in  a  pool 
for  the  account  of  the  Conunittee  and 
are  disposed  of  through  certain 
programs  authorized  under  the  order. 

Volume  regulation  is  warranted  this 
season  for  NS  raisins  because  the  crop 
estimate  of  372,499  tons  combined  with 
the  canyin  inventory  of  116,131  tons, 
plus  32,193  tons  of  reserve  raisins 
released  for  free  use  in  September  2001 
through  an  export  program,  plus  18,439 
tons  of  reserve  raisins  released  to-date 
for  free  use  through  another  export 
program,  results  in  a  total  available 
supply  of  539,262  tons,  which  is  about 
130  percent  higher  than  the  235,850-ton 
trade  demand.  Volume  regulation  is 
warranted  for  OS  raisins  this  season 


because  the  crop  estimate  of  4,416  tons 
combined  with  the  carryin  inventory  of 
4,273  tons  results  in  a  total  available 
supply  of  8.689  tons,  which  is 
significantly  higher  than  the  2,800-ton 
trade  demand. 

Many  years  of  marketing  experience 
led  to  the  development  of  the  current 
volume  regulation  procedures.  These 
procedures  have  helped  the  industry 
address  its  marketing  problems  by 
keeping  supplies  in  balance  with 
domestic  and  export  market  needs,  and 
strengthening  market  conditions.  The 
current  volume^regulation  procedures 
fully  supply  the  domestic  and  export 
markets,  provide  for  market  expansion, 
and  help  reduce  the  burden  of 
oversupplies  in  the  domestic  market. 

Raism  grapes  are  a  pereimial  crop,  so 
production  in  any  year  is  dependent 
upon  plantings  made  in  earlier  years. 
The  sun-drying  method  of  producing 
raisins  involves  considerable  risk 
because  of  variable  weather  patterns. 

Even  though  the  product  and  the 
industry  are  viewed  as  mature,  the 
industry  has  experienced  considerable 
change  over  the  last  several  decades. 
Before  the  1975-76  crop  year,  more  than 
50  percent  of  the  raisins  were  packed 
and  sold  directly  to  consumers.  Now, 
over  60  percent  of  raisins  are  sold  in 
bulk.  This  means  that  raisins  are  now 
sold  to  consumers  mostly  as  an 
ingredient  in  another  product  such  as 
cereal  and  baked  goods.  In  addition,  for 
a  few  years  in  the  early  1970's,  over  50 
percent  of  the  raisin  grapes  were  sold  to 
the  wine  market  for  crushing.  Since 
then,  the  percent  of  rsiisin-variety  grapes 
sold  to  the  vdne  industry  has  decreased. 

California's  grapes  are  classified  into 
three  groups — table  grapes,  wine  grapes, 
and  raisin-variety  grapes.  Raisin-variety 
grapes  are  the  most  versatile  of  the  three 
types.  They  can  be  marketed  as  fresh 
grapes,  crushed  for  juice  in  the 
production  of  wine  or  juice  concentrate, 
or  dried  into  raisins.  Annual 
fluctuations  in  the  fresh  grape,  wine, 
and  concentrate  markets,  as  well  as 
weather-related  Actors,  cause 
fluctuations  in  raisin  supply.  This  type 
of  situation  introduces  a  certain  amount 
of  variability  into  the  raisin  market. 
Although  the  size  of  the  crop  for  raisin- 
variety  grapes  may  be  known,  the 
amount  dried  for  raisins  depends  on  the 
demand  for  crushing.  This  makes  the 
marketing  of  raisins  a  more  difficult 
task.  These  supply  fluctuations  can 
result  in  producer  price  instability  and 
disorderly  market  conditions. 

Volume  regulation  is  helpful  to  the 
raisin  industry  because  it  lessens  the 
impact  of  such  fluctuations  and 
contributes  to  orderly  marketing.  For 
example,  producer  prices  for  NS  raisins 
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remained  fairly  steady  between  the 
1992-93  through  the  1997-98  seasons, 
although  production  varied.  As  shown 
in  the  table  below,  during  those  years, 
production  varied  from  a  low  of  272,063 
tons  in  1996-97  to  a  high  of  387,007 
tons  in  1993-94,  or  about  42  percent. 
According  to  Committee  data,  the  total 
producer  return  per  ton  during  those 
years,  which  includes  proceeds  frt)m 
both  free  tonnage  plus  reserve  pool 
raisins,  has  varied  from  a  low  of  $901 
in  1992-93  to  a  high  of  $1,049  in  1996- 
97.  or  16  percent.  Total  producer  prices 
for  the  1998-99  and  1999-2000  seasons 
increased  significantly  due  to  back-to- 
back  short  crops  during  those  years. 
Producer  prices  dropped  dramatically 
for  the  2000-01  season  due  primarily  to 
record-size  production. 

Natural  Seedless  Producer 
Prices 


Deliveries 

Producer 

Crop  Year 

(natural  condi- 

Prices 

tion  tons) 

2000-01    .... 

432,616 

'  $570.82 

1999-2000 

299,910 

1,211.25 

1998-99    .... 

240,469 

2  1,290.00 

1997-98    .... 

382.448 

946.52 

1996-97    .... 

272.063 

1,049.20 

1995-96    .... 

325.911 

1,007.19 

1994-95    .... 

378.427 

928.27 

1993-94    .... 

387,007 

904.60 

1992-93   .... 

371.516 

901.41 

'  Return  to  date,  reserve  pool  still  open. 
2  No  volume  regulation. 

There  are  essentially  two  broad 
markets  for  raisins — domestic  and 
export.  In  recent  years,  both  export  and 
domestic  shipments  have  been 
decreasing.  Domestic  shipments 
decreased  from  a  high  of  204,805 
packed  tons  during  the  1990-91  crop 
year  to  a  low  of  156,325  packed  tons  in 
1999-2000.  In  addition,  exports 
decreased  from  114,576  packed  tons  in 
1991-92  to  a  low  of  91.600  packed  tons 
in  the  1999-2000  crop  year. 

In  addition,  the  per  capita 
consumption  of  raisins  has  declined 
from  2.07  pounds  in  1988  to  1.55 
poimds  in  2000.  This  decrease  is 
consistent  with  the  decrease  in  the  per 
capita  consumption  of  dried  fruits  in 
general,  which  is  due  to  the  increasing 
availability  of  most  types  of  fresh  fruit 
through  out  the  year. 

While  the  overall  demand  for  raisins 
has  been  decreasing  (as  reflected  in 
decline  in  conomercial  shipments), 
production  has  been  increasing. 
Deliveries  of  dried  raisins  bom 
producers  to  handlers  reached  an  all- 
time  high  of  432.616  tons  in  the  2000- 
01  crop  year.  This  large  crop  was 
preceded  by  two  short  crop  years; 


deliveries  were  240.469  tons  in  1998-99 
and  299.910  tons  in  1999-2000. 
Deliveries  for  the  2000-01  crop  year 
soared  to  a  record  level  because  of 
increased  bearing  acreage  and  yields. 
Estimated  production  is  more  moderate 
at  372.499  tons  in  2001-02.  However, 
with  2000-01  carryin  inventory  totaling 
116,131  tons,  total  available  supply  is 
quite  large. 

The  order  permits  the  industry  to 
exercise  supply  control  provisions, 
which  allow  for  the  establishment  of 
free  and  reserve  percentages,  and 
establishment  of  a  reserve  pool.  One  of 
the  primary  purposes  of  establishing 
free  and  reserve  percentages  is  to 
equilibrate  supply  and  demand.  If  raisin 
markets  are  over-supplied  with  product, 
grower  prices  will  decline. 

Raisins  are  generally  marketed  at 
relatively  lower  price  levels  in  the  more 
elastic  export  market  than  in  the  more 
inelastic  domestic  market.  This  results 
in  a  larger  volimie  of  raisins  being 
marketed  and  enhances  grower  returns. 
In  addition,  this  system  allows  the  U.S. 
raisin  industry  to  be  more  competitive 
in  export  markets. 

To  assess  the  impact  that  volimie 
control  has  on  the  prices  growers 
receive  for  their  product,  an 
econometric  model  has  been 
constructed.  The  model  developed  is  for 
the  purpose  of  estimating  nominal 
prices  imder  a  number  of  scenarios 
using  the  volume  control  authority 
under  the  Federal  marketing  order.  The 
price  growers  receive  for  the  harvest  and 
delivery  of  their  crop  is  largely 
determined  by  the  level  of  production 
and  the  volume  of  carryin  inventories. 
The  Federal  marketing  order  permits  the 
industry  to  exercise  supply  control 
provisions,  which  allow  for  the 
establishment  of  reserve  and  free 
percentages  for  primary  markets,  and  a 
reserve  pool.  The  establishment  of 
reserve  percentages  impacts  the 
production  that  is  marketed  in  the 
primary  markets. 

The  reserve  percentage  limits  what 
handlers  can  market  as  free  tonnage. 
Assuming  the  37  percent  reserve  limits 
the  total  free  tonnage  to  234,674  natural 
condition  tons  (.63  x  372,499  tons)  and 
carryin  is  116,131  natural  condition 
tons,  and  purchases  from  reserve  total 
74,193  natural  condition  tons  (which 
includes  anticipated  reserve  raisins 
released  through  the  export  program 
and  other  purchases),  then  the  total  free 
supply  is  estimated  at  424,998  natural 
condition  tons.  The  econometric  model 
estimates  prices  to  be  $123  per  ton 
higher  than  under  an  unregulated 
scenario.  This  price  increase  is 
beneficial  to  all  growers  regardless  of 
size  and  enhances  growers'  total 


revenues  in  comparison  to  no  volume 
control.  Establishing  a  reserve  allows 
the  industry  to  help  stabilize  supplies  in 
both  domestic  and  export  markets, 
while  improving  returns  to  producers. 

Regarding  OS  raisins,  OS  raisin 
production  is  much  smaller  than  NS 
raisin  production.  Volume  regulation  is 
warranted  this  season  because  the 
available  supply  significantly  exceeds 
the  trade  demand.  In  assessing  the 
impact  of  OS  regulation,  the  Committee 
addressed  concerns  raised  by  some 
handlers  who  were  facing  difficulties 
under  the  initial  preliminary 
percentages  of  20  percent  free  and  80 
percent  reserve.  Volume  regulation  has 
not  been  implemented  for  OS  raisins 
since  the  1994-95  season.  Some 
handlers  who  developed  markets  since 
that  time,  in  the  absence  of  volume 
regulation,  were  having  difficulties 
meeting  their  customers'  needs  under 
the  preliminary  percentages  established. 
The  merits  of  suspending  volume 
regulation  were  deliberated  by  the 
Committee.  However,  the  majority  of 
Committee  members  supported  some 
level  of  regulation.  The  Conunittee 
ultimately  determined  that  the  OS  trade 
demand  should  be  increased  to  2,800 
tons  which  resulted  in  less  restrictive 
volume  regulation  percentages. 

Free  and  reserve  percentages  are 
established  by  varietal  type,  and  usually 
in  years  when  the  supply  exceeds  the 
trade  demand  by  a  large  enough  margin 
that  the  Committee  believes  volume 
regulation  is  necessary  to  maintain 
market  stability.  Accordingly,  in 
assessing  whether  to  apply  volimie 
regulation  or,  as  an  alternative,  not  to 
apply  such  regulation,  the  Committee 
recommended  that  only  two  of  the  nine 
raisin  varietal  types  defined  imder  the 
order  be  subject  to  volume  regulation 
this  season. 

The  free  and  reserve  percentages 
established  by  this  rule  release  the  full 
trade  demands  and  apply  imiformly  to 
all  handlers  in  the  industry,  regardless 
of  size.  For  NS  raisins,  with  the 
exception  of  the  1998-99  crop  year, 
small  and  large  raisin  producers  and 
handlers  have  been  operating  imder 
volume  regulation  percentages  every 
year  since  1983-84.  There  are  no  known 
additional  costs  incurred  by  small 
handlers  that  are  not  incurred  by  large 
handlers.  While  the  level  of  benefits  of 
this  rulemaking  are  difficult  to  quantify, 
the  stabilizing  effects  of  the  volume 
regulations  impact  small  and  large 
handlers  positively  by  helping  them 
maintain  and  expand  markets  even 
though  raisin  supplies  fluctuate  widely 
from  season  to  season.  Likewise,  price 
stability  positively  impacts  small  and 
large  producers  by  allowing  them  to 
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better  anticipate  the  revenues  their 
raisins  will  generate. 

There  are  some  reporting, 
recordkeeping  £md  other  compliance 
requirements  under  the  order.  The 
reporting  and  recordkeeping  burdens 
are  necessary  for  compliance  purposes 
and  for  developing  statistical  data  for 
maintenance  of  the  program.  The 
requirements  are  the  same  as  those 
applied  in  past  seasons.  Thus,  this 
action  imposes  no  additional  reporting 
or  recordkeeping  burdens  on  either 
small  or  large  handlers.  The  forms 
require  information  which  is  readily 
available  from  handler  records  and 
which  can  be  provided  without  data 
processing  equipment  or  trained 
statistical  staff.  The  information 
collection  and  recordkeeping 
requirements  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  OMB  Control 
No.  0581-0178.  As  with  other  similar 
marketing  order  programs,  reports  and 
forms  are  periodically  studied  to  reduce 
or  eliminate  duplicate  information 
collection  burdens  by  industry  and 
public  sector  agencies.  In  addition, 
USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

Further,  Committee  and 
subcommittee  meetings  are  widely 
publicized  in  advance  and  are  held  in 
a  location  central  to  the  production  area. 
The  meetings  are  open  to  all  industry 
members,  including  small  business 
entities,  and  other  interested  persons 
who  are  encouraged  to  participate  in  the 
deliberations  and  voice  their  opinions 
on  topics  under  discussion. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHEfl  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  rule  invites  comments  for  a  60- 
day  period  on  the  establishment  of  final 
volume  regulation  percentages  for  2001- 
02  crop  NS  and  OS  raisins  covered 
under  the  order.  All  comments  received 
within  the  comment  period  will  be 


considered  prior  to  finalization  of  this 
rule. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
diis  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  relevant  provisions  of 
this  part  require  that  the  percentages 
designated  herein  for  the  2001-02  crop 
year  apply  to  all  NS  and  OS  raisins 
acquired  from  the  beginning  of  that  crop 
year;  (2)  handlers  are  currently 
marketing  their  2001-02  crop  NS  and 
OS  raisins  and  this  action  should  be 
taken  promptly  to  achieve  the  intended 
purpose  of  making  the  full  trade 
demands  available  to  handlers;  (3) 
handlers  are  aware  of  this  action,  which 
was  recommended  at  a  public  meeting, 
and  need  no  additional  time  to  comply 
with  these  percentages;  and  (4)  this 
interim  final  rule  provides  a  60-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements, 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  to 
read  as  follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUF0RN1A 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  989.255  is  added  to 
Subpart — Supplementary  Regulations  to 
read  as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§  989.255    Final  free  and  reserve 
percentages  for  the  2001-02  crop  year. 

The  final  percentages  for  standard 
Natural  (sun-dried)  Seedless  and  Other 
Seedless  raisins  acquired  by  handlers 
during  the  crop  year  beginning  on 
August  1,  2001,  which  shall  be  free 
tonnage  and  reserve  tonnage, 
respectively,  are  designated  as  follows: 


Varietal  type 

Free  per- 
centage 

Reserve 
percentage 

Natural  (sun- 
dried)  Seed- 
less      

63 

63 

37 

Ottier  Seedless 

37 

Dated:  March  27,  2002. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
[FR  Doc.  02-8141  Filed  4-1-02;  12:11  pml 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  113 

[Docket  No.  95-066-2] 

Viruses,  Serums,  and  Toxins  and 
Analogous  Products;  Autogenous 
Biologies 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the  Virus- 
Senun-Toxin  Act  regulations  for 
autogenous  biologies  by  reducing  the 
number  of  test  summaries  that 
manufacturers  must  submit  to  the 
Animal  and  Plant  Health  Inspection 
Service.  In  addition,  we  are  amending 
the  requirement  concerning  the 
submission  of  containers  selected  from 
each  serial  of  autogenous  biologic  that 
exceeds  50  containers.  Manufacturers 
will  hold  these  containers,  and 
submission  is  not  required  unless 
requested  by  the  Animal  and  Plant 
Health  Inspection  Service.  These  actions 
will  result  in  savings  in  time  and 
resources  for  autogenous  biologies 
manufacturers  and  the  Animal  and 
Plant  Health  Inspection  Service  without 
a  significant  reduction  in  regulatory 
oversight. 

EFFECTIVE  DATE:  May  3,  2002. 

FOR  FURTHER  INFORMATKW  CONTACT:  Dr. 

Albert  P.  Morgan,  Chief  Staff  Officer, 
Operational  Support  Section,  Center  for 
Veterinary  Biologies,  Licensing  and 
Policy  Development,  VS,  APHIS,  4700 
River  Road  Unit  148,  Riverdale,  MD 
20737-1231;  (301)  734-8245. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  113 
(referred  to  below  as  the  regulations) 
contain  standard  requirements  for  the 
preparation  of  veterinary  biological 
products.  Section  113.113  of  the 
regulations  sets  forth  the  requirements 
for  autogenous  biologies.  Autogenous 
biologies  are  prepared  from  cultures  of 
microorganisms  that  are  isolated  from 
sick  or  dead  animals  from  a  particular 
flock  or  herd.  The  cultures  are  used  to    - 
produce  an  autogenous  veterinary 
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biological  product  that  is  administered 
to  other  animals  of  the  originating  flock 
or  herd  to  prevent  them  from  being 
infected  by  the  same  disease. 
Autogenous  biologies  may  also  be  used 
in  adjacent  and  nonadjacent  herds 
xmder  certain  conditions,  if  approved  by 
the  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service 

(APHIS). 

Autogenous  biologies  are  intended  for 
use  in  isolated  cases  of  diseases  in 
animals  when  licensed  products  are  not 
available  or  such  products  are  unable  to 
protect  the  vaccinated  animals  (e.g.,  the 
strain  of  microorganism  in  the  licensed 
product  differs  from  the  strain 
associated  with  the  disease  outbreak). 
Autogenous  biologies  can  also  be  used 
to  respond  to  emergency  outbreaks  of 
animal  diseases  when  the  immediate 
need  for  the  product  is  such  that  it 
precludes  the  usual  route  of  vaccine 
development. 

Given  the  special  eircimistances 
pertaining  to  the  preparation  and  use  of 
autogenous  biologies,  special  testing 
and  serial  release  reporting 
requirements  have  been  applied.  In 
§113.113,  paragraph  (c)(l)(ii)  allows 
first  serials  or  subserials  of  an 
autogenous  biologic  that  are  satisfactory 
after  the  third  day  of  observation  of  the 
purity  test  cultures  and  safety  test 
animals  to  be  released  for  shipment  to 
the  customer  while  the  purity  and  safety 
tests  are  continued  through  the  required 
period.  Paragraph  (c)(l)(iii)  of  §  113.113 
provides  that  such  serials  must  be 
immediately  recalled  if  evidence  of 
contamination  occurs  in  the  purity  test 
or  if  any  of  the  test  animals  used  to 
demonstrate  product  safety  become  sick 
or  die  during  the  observation  period. 
However,  because  autogenous  biological 
products  can  be  shipped  prior  to  the 
completion  of  testing,  the  products,  in 
most  cases,  have  been  used  in  animals 
prior  to  the  completion  of  testing.  In 
addition,  §  113.113(c)(l)(iv)  requires 
autogenous  biologies  manufacturers  to 
submit  to  APHIS  the  test  siunmaries  of 
the  first  serial  or  subserial  within  4  days 
of  the  completion  of  the  purity  and 
safety  tests.  The  test  summaries  must  be 
submitted  to  APHIS  in  accordance  with 
§  116.7  of  9  CFR  part  116,  "Records  and 
Reports."  (Section  116.7,  in  short, 
provides  the  requirements  for 
maintenance  of  detailed  records  of  all 
tests  conducted  on  each  serial  and 
subserial  and  the  preparation  and 
submission  of  sxmunaries  of  such  tests 
using  APHIS  Form  2008  or  an 
acceptable  equivalent  form  prior  to 
release  of  the  serial  or  subserial. 

In  1993.  the  last  year  for  which  full 
data  are  available,  veterinary  biologies 
manufecturers  submitted  approximately 


11,400  autogenous  biologies  first  serial 
test  simunaries  to  APHIS  for  processing, 
and  the  number  of  reports  has  increased 
in  succeeding  years.  However,  we 
believe  that  tiie  requirement  to  submit 
test  summaries  from  the  first  serial  or 
subserial  of  an  autogenous  biologic 
within  4  days  of  completion  of  purity 
and  safety  tests  for  serials  that  may  have 
already  been  used  in  animals  is 
unnecessary.  We  believe  that  these 
reports  can  be  submitted  on  a  quarterly 
basis  without  reducing  our  regulatory 
oversight. 

On  March  8.  2000.  we  published  in 
the  Federal  Register  (65  FR  12151- 
12153.  Docket  No.  95-066-1)  a  proposal 
to  amend  the  regulations  for  autogenous 
biologies.  We  proposed  to  reduce  the 
number  of  test  summaries  that 
autogenous  biologies  manufacturers 
must  submit  to  APHIS,  and  to  amend 
the  requirement  concerning  the 
submission  to  APHIS  of  containers 
selected  from  each  serial  of  autogenous 
biologic  that  exceeds  50  containers. 
Manufacturers  would  hold  these 
containers  and  submit  them  to  APHIS 
when  requested. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  May  8. 
2000.  We  received  four  comments  by 
that  date.  They  were  from  two 
veterinary  biologies  manufaetiirers  and 
two  trade  associations  representing 
veterinary  biologies  manufacturers.  We 
carefully  considered  these  before 
reaching  a  final  decision  concerning  our 
proposal.  Two  comments  were  received 
after  the  close  of  the  comment  period. 
However,  the  issues  they  raised  were 
not  materially  different  frtjm  those 
contained  in  the  timely  comments. 
Of  the  four  comments  that  were 
received  by  the  May  8.  2000.  close  of  the 
comment  period,  three  expressed 
support  for  the  changes  set  forth  in  the 
proposed  rule,  but  suggested  additional 
changes  or  requested  that  we  clarify 
points  related  to  reserve  samples.  Two 
commenters  observed  that  first  serials  or 
subserials  of  autogenous  biologies  are 
frequently  not  shipped  due  to 
contamination,  an  imsatisfactory  test,  or 
for  other  reasons.  Both  suggested 
wording  for  §  113.3(b)(8)  that  would 
make  the  requirement  to  select  samples 
for  submitting  to  APHIS  applicable  to 
the  "first  serial  or  subserial  of 
autogenous  biologic  eligible  for 
shipment."  We  agree  with  the 
commenters  regarding  the  need  to  make 
it  clear  that  this  provision  is  only 
applicable  to  the  first  serials  or 
subserials  of  autogenous  biologies 
eligible  to  be  shipped  and.  therefore,  in 
the  final  rule  each  reference  to  first 
serial  or  subserial  is  changed  to  "first 


serial  or  subserial  of  autogenous 
biologic  eligible  for  shipment." 

Wim  regard  to  reserve  samples,  one 
commenter  questioned  whether  the 
proposed  wording  of  §  113.3(b)(8) 
requires  10  containers  of  autogenous 
biologic  selected  for  submission  upon 
request  by  APHIS  to  be  held  in  reserve 
imtil  6  months  beyond  the  expiration 
date.  It  appears  that  our  use  of  the  term 
"reserve"  in  §  113.3(b)(8)  in  the 
proposed  nile  could  be  interpreted  as 
requiring  that  10  containers  be  held  in 
reserve  until  6  months  beyond  the 
expiration  date.  Because  it  was  not  our 
intent  to  change  the  requirements  of 
§  113.3(e)  for  reserve  samples,  the  term 
"reserve"  has  been  deleted  in  this  final 
rule.  The  second  sentence  of 
§  113.3(b)(8)  now  reads:  "For  first  serials 
or  subserials  of  autogenous  biologic 
eligible  for  shipment  with  more  than  50 
containers.  10  samples  from  each  serial 
or  subserial  must  be  selected  and  held 
for  submission  to  the  Animal  and  Plant 
Health  Inspection  Service  upon  request 
in  accordance  with  paragraph  (e)(4)  of 
this  section." 

In  addition,  one  of  the  commenters      ' 
suggested  that  §  113.3(b)(8)  be  modified 
to  provide  that  samples  not  selected  for 
testing  by  APHIS  could  be  restocked  by 
the  manufacturer  and  become  eligible 
for  distribution.  We  believe  that  Ae 
disposition  of  samples  not  selected  for 
testing  by  APHIS  is  beyond  the  scope  of 
the  proposed  rule;  thus,  we  are  making 
no  dianges  in  this  final  rule  as  a  result 
of  that  eonunent. 

One  commenter  was  opposed  to  the 
provisions  set  forth  in  the  proposed 
rule.  The  commenter  stated  that  the 
proposed  changes  would  result  in  a 
weakening  of  the  regulatory  oversight 
that  APHIS  is  expected  to  provide 
concerning  the  regulation  of  autogenous 
biologies.  We  believe  that  the  changes  to 
the  r^vdations  contained  in  the 
proposed  rule  and  this  final  rule  will 
not  weaken  our  regulatory  oversight. 
The  regulations  that  we  are  amending 
have  required  samples  to  be  submitted 
to  APHIS  when  selected  and  test 
simmiaries  to  be  submitted  within  4 
days  of  test  completion,  whereas  under 
this  final  rule,  manufacturers  will  be 
required  to  hold  samples  for  submission 
when  requested  by  APHIS  and  to  submit 
test  summaries  on  a  quarterly  basis. 
Confirmatory  testing  of  autogenous 
samples  will  remain  at  current  levels, 
and  quarterly  test  siunmaries  will  be 
monitored  to  ensure  that  tests  are 
completed  satisfactorily  and  accurately 
reported.  Therefore,  we  have  made  no 
change  to  this  final  rule  in  response  to 
this  comment. 

The  same  commenter  stated  that  the 
proposed  special  testing  and  serial 
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release  reporting  requirements 
pertaining  to  the  preparation  and  use  of 
autogenous  biologies  would  result  in 
preferential  treatment  for  firms 
producing  autogenous  biologies  that  is 
unavailable  to  firms  that  do  not  prepare 
those  products.  The  commenter 
requested  that  the  special  testing  and 
serial  release  reporting  requirements 
proposed  for  autogenous  biologies  be 
extended  to  all  products  and  all 
manufacturers.  We  agree  that  the 
regulations,  as  amended  by  this  final 
rule,  will  provide  for  different  treatment 
of  autogenous  biologies  under  certain 
special  circumstances,  but  we  would 
like  to  emphasize  that  this  different 
treatment  only  applies  to  the  first  serial 
or  subserial  of  autogenous  biologic  that 
is  produced  from  an  isolate.  Thereafter, 
the  preparation  of  autogenous  biologies 
is  subject  to  the  same  treatment  as  other 
biologies;  each  serial  or  subserial  of 
autogenous  biologic  other  than  the  first 
serial  or  subserial  prepared  from  that 
same  isolate  must  be  prepared  in 
accordance  with  the  applicable  general 
requirements  for  bacterial  or  viral 
products  specified  in  the  regulations, 
and  any  serial  or  subserial  foimd 
unsatisfactory  by  any  prescribed  test 
shall  not  be  released.  In  addition,  the 
preparation  of  autogenous  biologies  is 
not  restricted  and  that  all  manufacturers 
may,  at  their  option,  choose  to  produce 
autogenous  biologies  and  take  advantage 
of  the  special  testing  and  serial  release 
reporting  requirements  applicable  to 
first  serials  or  subserials  of  autogenous 
biologies.  We  have  made  no  change  in 
this  final  rule  in  response  to  that 
comment. 

Some  comments  regarding  the 
regulation  of  autogenous  biologies  were 
not  specific  to  the  provisions  in  the 
proposal.  These  comments  stated  that 
the  preparation  and  distribution  of  such 
products  are  not  in  keeping  with  the 
intent  for  autogenous  biologies  as  cited 
in  the  preamble  to  the  proposed  rule. 
These  commenters  were  concerned  that 
autogenous  biologies  may  be  more 
widely  distributed  than  should  be 
allowed;  may  not  be  adequately 
evaluated  for  extraneous  agents;  may 
not  be  effective  imder  certain 
circumstances;  and  may  not  be 
evaluated  adequately  for  safety.  We 
have  also  made  no  changes  in  this  final 
rule  in  response  to  those  comments. 

One  change  that  had  been  proposed 
was  an  address  correction  in 
§  113.113(a)(2).  This  change  does  not 
appear  in  this  final  rule  because  the 
address  in  that  section  is  correct. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
docvmient.  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 


rule,  with  the  changes  discussed  in  this 
docimient. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  rule  amends  the  Virus-Serum- 
Toxin  Act  regulations  for  autogenous 
biologies  by  reducing  the  nimiber  of  test 
summaries  that  manufacturers  of 
autogenous  veterinary  biologies  must 
submit  to  APHIS.  This  rule  also  amends 
the  requirements  concerning  the 
submission  of  containers  selected  from 
each  serial  of  autogenous  biologic  that 
exceeds  50  containers  to  provide  that 
manufacturers  will  hold  these 
containers  and  not  submit  them  unless 
requested  by  APHIS.  These  actions  will 
result  in  savings  in  time  and  resources 
for  autogenous  biologies  manufacturers 
and  APHIS  without  a  significant 
reduction  in  regulatory  oversight. 

The  entities  expected  to  be  affected  by 
this  rule  are  veterinary  biologies 
establishments  that  produce  autogenous 
biologies.  There  are  currently 
approximately  135  veterinary  biologies 
establishments  that  may  fit  that 
category.  According  to  the  Small 
Business  Administration's  criteria, 
many  of  those  establishments  would  be 
classified  as  small  entities. 

This  rule  provides  that  10  samples 
must  be  selected  for  submission  when 
requested  by  APHIS  from  each  serial  or 
subserial  of  autogenous  biologies,  with 
the  exception  of  first  serials  or 
subserials.  that  exceeds  50  containers, 
and  that  test  summaries  of  autogenous 
biologies  must  be  submitted  on  a 
quarterly  basis  as  summary  reports  by 
the  21st  day  of  January.  April.  July,  and 
October,  or  more  often  as  required  by 
the  Administrator.  These  changes  to  the 
regulations  are  not  expected  to  have  any 
adverse  economic  effects  on  firms  and 
may  provide  a  benefit,  since  the  amoimt 
of  time  and  resources  required  to 
complete  reports  and/or  package 
samples  for  submission  to  APHIS 
should  be  reduced. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 


intergovernmental  consultation  with 
State  and  local  officials  (see  7  CFR  part 
3015.  subpart  V). 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  procedures  which  must 
be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 

Paperwork  Reduction  Ad 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  It  actually  reduces  the 
information  collection  without  a 
disruption  to  program  services. 

List  of  Subjects  in  9  CFR  Part  113 

Animal  biologies.  Exports.  Imports, 
■Reporting  and  recordkeeping 
requirements. 

Accordingly,  we  are  amending  9  CFR 
Part  113  as  follows: 

P  ART1 1 3— STAND  ARD 
REQUIREMENTS 

1.  The  authority  citation  for  part  113 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22, 
2.80,  and  371.4. 

2.  In  §  113.3.  paragraph  (b)(8)  is 
revised  to  read  as  follows: 

§  1 1 3.3    Sampling  of  biological  products. 


(b)  *  *  * 

(8)  Autogenous  biologies:  With  the 
exception  of  the  first  serial  or  subserial. 
10  samples  must  be  selected  and 
submitted  to  the  Animal  and  Plant 
Health  Inspection  Service  from  each 
serial  or  subserial  of  an  autogenous 
biologic  eligible  to  be  shipped  that 
consists  of  more  than  50  containers.  For 
first  serials  or  subserials  eligible  for 
shipment  consisting  of  more  than  50 
containers.  10  samples  from  each  serial 
or  subserial  must^be  selected  and  held 
for  submission  to  the  Animal  and  Plant 
Health  Inspection  Service  upon  request 
in  accordance  with  paragraph  (e)(4)  of 
this  section.  For  serials  or  subserials  of 
autogenous  biologic  with  50  or  fewer 
containers,  no  samples,  other  than  those 
required  by  paragraph  (e)  of  this  section, 
are  required. 
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3.  In  §113.113,  the  introductory  text 
of  paragraph  (a)(2)  and  paragraph 
(c)(l)(iv)  are  revised  to  read  as  follows: 

§113.113    Autogenous  biotogics. 

***** 

(a)  *  *  * 

(2)  Under  normal  circumstances, 
microorganisms  from  one  herd  must  not 
be  used  to  prepare  an  autogenous 
biologic  for  another  herd.  The 
Administrator,  however,  may  authorize 
preparation  of  an  autogenous  biologic 
for  use  in  herds  adjacent  to  the  herd  of 
origin,  when  adjacent  herds  are 
considered  to  be  at  risk.  To  request 
authorization  to  prepare  a  product  for 
use  in  herds  adjacent  to  the  herd  of 
origin,  the  establishment  seeking 
authorization  must  submit  to  the 
Administrator  (in  c/o  the  Director. 
Center  for  Veterinary  Biologies. 
Inspection  and  Compliance.  510  South 
17th  Street.  Suite  104.  Ames.  lA  50010- 
8197)  the  following  information.  (If  any 
of  the  data  are  unavailable,  the 
applicant  for  authorization  should 
indicate  that  such  data  are  unavailable 
and  why.) 
*        *        *      _  •    .     • 

(c)*   *  * 

(D*  *  • 

(iv)  Test  summaries  must  be 
submitted  to  the  Administrator  (in  c/o 
the  Director.  Center  for  Veterinary 
Biologies.  Inspection  and  Compliance. 
510  South  17th  Street.  Suite  104.  Ames. 
lA  50010-8197)  on  a  quarterly  basis  by 
the  21st  day  of  January,  April.  July,  and 
October  or  more  often  as  required  by  the 
Administrator. 
***** 

Done  in  Washington.  DC,  this  28th  day  of 
March.  2002. 
W.  Ron  DeHaven. 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

(FR  Doc.  02-8058  Filed  4-2-02;  8:45  am] 
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action:  Final  rule. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociwt  No.  2001-CE-42-AD;  Anwndmant 
39-12695;  AD  2002-07-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  P206,  TP206,  TU206, 
U206,  207,  T207,  210,  P210,  and  T210 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Cessna  Aircraft 
Company  (Cessna)  P206.  TP206.  TU206, 
U206.  207.  T207.  210.  P210.  and  T210 
series  airplanes.  This  AD  requires  you  to 
visually  inspect  certain  horizontal 
stabilizer  attachment  reinforcement 
brackets  for  the  existence  of  seam  welds 
and  replace  any  reinforcement  bracket 
found  without  seam  welds.  This  AD 
authorizes  the  pilot  to  check  the 
logbooks  to  determine  whether  one  of 
the  affected  horizontal  stabilizer 
attachment  reinforcement  brackets  is 
installed.  This  AD  is  the  result  of  a 
report  that  certain  parts  were 
manufactured  without  seam  welds.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  replace 
structurally  deficient  horizontal 
stabilizer  attachment  brackets. 
Continued  use  of  such  brackets  could 
result  in  structural  failure  of  the 
horizontal  stabilizer  with  reduced  or 
loss  of  control  of  the  airplane. 
DATES:  This  AD  becomes  effective  on 
May  13.  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  May  13.  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  bom 
Cessna  Aircraft  Company.  Product 
Support.  P.O.  Box  7706.  Wichita, 
Kansas  67277;  telephone:  (316)  517- 
5800.  facsimile:  (316)  942-9006.  You 
may  view  this  information  at  the 
Federal  Aviation  Administration  (FAA). 
Central  Region.  Office  of  the  Regional 
Cotmsel.  Attention:  Rules  Docket  No. 
2001-CE-42-AD.  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW.  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Phillips,  Aerospace  Engineer.  Wichita 
Aircraft  Certification  Office.  FAA.  1801 
Airport  Road.  Mid-Continent  Airport. 
Wichita.  Kansas  67209;  telephone:  (316) 
946-4116;  facsimile:  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 

Cessna  notified  FAA  of  a  defect  in  the 
manufacturing  of  the  horizontal 
stabilizer  attachment  reinforcement 
brackets.  Cessna  manufactured 
reinforcement  brackets  without  seam 
welds  on  certain  Cessna  Model  206H 
and  T206H  airplanes.  AD  2001-09-06. 
Amendment  39-12211  (66  FR  21278, 
April  30.  2001).  addresses  these 


airplanes.  The  seam  welds  help  provide 
the  required  structural  integrity  for  the 
horizontal  stabilizer  attachment  bracket. 
Since  the  issuance  of  AD  2001-09-06, 
Cessna  determined  that  certain  Model 
P206,  TP206.  TU206.  U206.  207.  T207. 
210.  P210.  and  T210  series  airplanes 
may  have  had  horizontal  stabilizer 
attachment  reinforcement  brackets  (part 
number  1232624-1)  without  seam  welds 
installed  as  replacement  parts.  Cessna 
shipped  these  brackets  from  February 
27. 1998.  through  March  17.  2000. 

What  is  the  potential  impact  if  FAA  took 
no  action? 

This  condition,  if  not  corrected,  could 
result  in  structural  failure  of  the 
horizontal  stabilizer  with  reduced  or 
loss  of  control  of  the  airplane. 

Has  FAA  taken  any  action  to  this  point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Cessna  P206, 
TP206,  TU206.  U206,  207,  T207,  210, 
P210.  and  T210  series  airplanes.  This 
proposal  was  published  in  the  Federal 
Re^ster  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  December  17, 
2001  (66  FR  64925).  The  NPRM 
proposed  to  require  you  to  visually 
inspect  the  right  and  left  horizontal 
stabilizer  attachment  reinforcement 
brackets  for  the  existence  of  seam  welds 
along  the  lower  inboard  and  outboard 
wall/ flange.  The  NPRM  also  proposed  to 
require  you  to  remove  and  replace  any 
horizontal  stabilizer  bracket  found 
without  seam  welds. 

Was  the  public  invited  to  comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  is  FAA's  final  determination  on 
this  issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial  . 
corrections.  We  have  determined  that 
these  minor  corrections: 
— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
—Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 
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What  are  the  differences  between  the 
service  information  and  this  AD? 

Cessixa  reqiiires  you  to  inspect  and.  if 
necessary,  replace  the  horizontal 
stabilizer  attachment  reinforcement 
brackets,  part  nvupber  1232624-1, 
within  20  hours  time-in-service  (TIS), 
not  to  exceed  30  days,  of  operation.  We 
are  requiring  that  you  inspect  and,  if 
necessary,  replace  the  horizontal 
stabilizer  attachment  reinforcement 
brackets,  part  number  1232624-1. 


within  50  hours  TIS  of  operation  after 
the  effective  date  of  this  AD. 

We  do  not  have  justification  to  require 
this  action  within  20  hours  TIS. 
Compliance  times  such  as  this  are 
utilized  when  we  have  identified  an 
urgent  safety  of  flight  situation.  We 
believe  that  50  hours  TIS  will  give  the 
owners/operators  of  the  affected 
airplanes  enough  time  to  have  the 
actions  accomplished  without 
compromising  the  safety  of  the 
airplanes. 


i.at)orcost 


2  workhours  x  $60  =  $120. 


Parts  cost 


Not  applicable. 


Total  cost  per  airplane 


$120. 


We  estimate  the  following  costs  to  results  of  the  inspection.  We  have  no 

i  iccomplish  any  necessary  replacements     way  of  determining  the  number  of 
that  will  be  required  based  on  the 


Labor  cost 


24  worktiours  to  replace  botti  brackets  x  $60  = 
$1,440. 


Parts  cost 


$135  for  both  the  right  and  left  bracket 


Cost  Impact 

How  many  airplanes  does  this  AD 
impact? 

We  estimate  that  this  AD  affects  144 
airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Total  cost  on  U.S.  operators 


$120  X  144  =  $17,280. 


airplanes  that  may  need  such 
replacement: 


Total  cost  per  airplane 


$1,440 +  $135  =  $1,575. 


Regulatory  Impact 

Does  this  AD  impact  various  entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action  ? 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subiects  in  14  CFR  Part  39 

I    Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-07-01    Cessna  Aircraft  Company: 

Amendment  39-12695;  Docket  No. 

2001-CE-42-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 


Model 

Serial  numbers 

P206C  and 

P206-0420  through  P206- 

TP206C  . 

0519 

P206D  and 

P206-0520  ttirough  P206- 

TP206D  . 

0603 

P206E  and 

P20600604  through 

TP206E. 

P20600647,  and  P206- 

0001 

U206C  and 

U206-0915  through  U206- 

TU206C  . 

1234 

U206D  and 

U206-1235  through  U206- 

TU206D  . 

1444,  U20601445  through 

U20601587 

U206E  and 

U20601588  through 

TU206E  . 

20601700 

U206F  and 
TU206F  . 


U206Gand 
TU206G  . 

207  and  T207 
207Aand 

T207A. 

210G   

210H    

210J    

21  OK  and 

T210K  . 
21 OL  and 

T210L  . 

210Mand 

T210M. 
21 ON  and 

T210N  . 
P210N   


Serial  numt>ers 


T210G 
T210H 
T210J 


U20601701  through 

U20602588,  and 

U20602590  through 

U20603521 
676,  U20602589,  and 

U20603522  through 

U20607020 
20700001  through  20700362 
20700363  through  20700788 

21058819  through  21058936 
21058937  through  21059061 
21059062  through  21059199 
21059200  through  21059502 

21059503  through 

21061041,  and  21061043 

through  21061573 
21061042,  and  21061574 

through  21062954 
21062955  through  21064897 

P21 000001  through 

P21000834 
T210-0198  through  T210- 

0307 
T210-0308  through  T210- 

0392 
T21 0-0393  ttirough  T210- 

0454,  and  21058140 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  replace  structurally  deficient 
horizontal  stabilizer  attachment  brackets. 
Continued  use  of  such  brackets  could  result 
in  structJiral  failiu«  of  the  horizontal 
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stabilizer  with  reduced  or  loss  of  control  of 
the  airplane. 


(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Maintenance  Records  Checl<: 


(1)  Check  the  maintenance  records  to  detemiine  whether  a  hori- 
zontal stabilizer  attachment  reinforcement  bracket,  part  number 
(P/N)  1232624-1,  shipped  by  Cessna  from  Febmary  27,  1998, 
through  March  17,  2000,  is  installed.  The  owner/operator  hokJ- 
ing  at  least  a  private  pitot  certifkate  as  authorized  by  sectkw 
43.7  of  the  Federal  Aviatkxi  Regulations  (14  CFR  43.7)  may 
perform  this  check  . 
(ii)  If.  by  checking  the  maintenance  records,  the  owner/operator 
can  positively  show  that  a  horizontal  stabilizer  attachment  rein- 
forcement bracket,  P/N  1232624-1,  shipped  by  Cessna  from 
Febojary  27,  1998,  through  March  17,  2000,  is  not  installed, 
then  the  inspectran  requirement  of  paragraph  (d)(2)  and  the  re- 
placement requirement  of  paragraph  (d)(3)  of  this  AD  do  not 
apply.  You  must  make  an  entry  into  the  aircraft  records  that 
shows  compliance  with  this  portk>n  of  the  AD,  in  accordance 
with  sectkjn  43.9  of  the  Federal  Aviatwn  Regulatk>ns  (14  CFR 
43.9)  . 
(2)  Inspection:  Visually  inspect  the  right  and  left  horizontal  stabilizer  at- 
tachment reinforcement  brackets,  part  number  (P/N)  1232624-1,  for 
the  existence  of  seam  wekJs  akxig  both  the  kjwer  inboard  and  out- 
board wall/flange  . 


(3)  Replacement: 


(i)  If  no  seam  weW  is  found  atong  both  the  tower  inboard  and  out- 
board wall/flange  on  the  right  and  left  horizontal  stabilizer  at- 
tachment reinforcement  bracket  during  ttie  inspectkxi  required  in 
paragraph  (d)(2)  of  this  AD,  replace  with  a  new  or  ainworthy  P/N 
1232624-1  horizontal  stabilizer  attachment  reinforcement  brack- 
et. . 

(B)  If  tt>e  right  and  left  horizontal  stabilizer  attachment  reinforce- 
ment bracket  has  seam  welds  along  both  the  lower  inboard  and 
outboard  wall/flange,  no  further  action  is  required 

(4)  Installatkxi  Prohibitton:  Do  not  install  any  P/N  1232624-1  hori- 
zontal stabilizer  attachment  reinforcement  bracket  (or  FAA-ap- 
proved  equivalent  part)  unless  the  bracket: 


Compliance 


Within  the  next  50  hours  time-in- 
servfce  (TIS)  after  May  13.  2002 
(the  effective  date  of  this  AD), 
unless  already  accomplished . 


Within  the  next  50  hours  TIS  after 
May  13.  2002  (the  effective  date 
of  this  AD),  unless  already  ac- 
complisfied  . 


Accomplish  any  necessary  re- 
placements prior  to  further  flight 
after  tfie  Inspectkxi  required  by 
paragraph  (d)(2)  of  this  AD,  un- 
less already  accomplished  . 


Procedures 


As  of  May  13,  2002  (the  effective 
date  of  this  AD) . 


No  special  procedures  required  to 
check  the  togbook. 


In  accordarKe  with  tfie  Accom- 
plishment Instructions  in  Cessna 
ServKe  Bulletin  SEBOO-10. 
dated  November  6,  2000.  and 
tfte  applk:able  maintenance 
manual. 

In  accordance  with  ttie  Accom- 
plishment Instmctions  in  Cessna 
Servk»  Bulletin  SEBOO-10. 
dated  November  6,  2000,  and 
the  applk:able  maintenance 
manual. 


Not  appltoable. 


(i)  is  inspected  as  required  in  paragraph 
(d)(2)  of  this  AD:  and 

(ii)  has  seam  welds  along  both  the  lower 
inboard  and  outboard  wall/flange. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 


this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  ContacX  Al  Phillips,  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Office,  FAA.  1801  Airport  Road.  Mid- 
Continent  Airport.  Wichita.  Kansas  67209; 
telephone:  (316)  946-4116;  facsimile:  (316) 
946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 


21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Cessna  Service  Bulletin  SEBOO-10,  dated 
November  6,  2000.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  can  get  copies  from  Cessna 
Aircraft  Company,  Product  Support.  F£).  Box 
7706.  Wichita.  Kansas  67277.  You  can  look 
at  copies  at  the  FAA.  Central  Region.  Office 
of  the  Regional  Counsel,  901  Locust.  Room 
506,  Kansas  City.  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington, 'DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  May  13.  2002. 
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Issued  in  Kansas  City,  Missouri,  on  March 
22,  2002. 

Dorenda  D.  Baker, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-7645  Filed  4-2-02;  8:45  am) 

BILUNG  CODE  4910-1 3-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-65-AD;  Amendment 
3fr-1 2696;  AD  2002-07-02] 

RIN2120-AA64 

Airworthiness  Directives;  Israel 
Aircraft  industries,  Ltd.,  Model  Galaxy 
Airplanes  and  Model  Gulfstream  200 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Israel  Aircraft 
Industries,  Ltd.,  Model  Galaxy  airplanes 
and  Model  Gulfstream  200  series 
airplanes.  This  action  requires  repetitive 
inspections  of  the  main  landing  gear 
(MLG)  actuators  for  leakage  of  hydravdic 
fluid,  a  one-time  inspection  of  the  MLG 
actuators  for  internal  abrasions  or 
scratches,  and  replacement  of  the  MLG 
actuator  with  a  new  or  serviceable  or 
new,  improved  actuator,  if  necessary. 
This  action  also  provides  an  optional 
terminating  action  for  the  repetitive 
inspections.  This  action  is  necessary  to 
prevent  failure  of  an  MLG  actuator  to 
fully  extend  and  retract,  which  could 
prevent  proper  engagement  of  the 
downlock  mechanism  and  result  in 
collapse  of  the  MLG  dviring  landing. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  April  18,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  18, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  3.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
65-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
[Comments  may  be  inspected  at  this 


location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anin-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Ltitemet  must  contain 
"Docket  No.  2002-NM-65-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Gidfstream  Aerospace  Corporation,  P.O. 
Box  2206,  Mail  Station  D25,  Savannah, 
(Borgia  31402.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2141; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Administration  of  Israel 
(CAAI),  which  is  the  airworthiness 
authority  for  Israel,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Israel  Aircraft  Industries,  Ltd., 
Model  Galaxy  airplanes  and  Model 
Gulfstream  200  series  airplanes.  The 
CAAI  advises  of  an  incident  in  which 
the  main  landing  gear  (MLG)  woidd  not 
lock  in  the  "up"  or  "down"  position. 
Although  the  airplane  landed  safely,  the 
MLG  remained  unlocked.  Investigation 
revealed  severe  internal  abrasion  of  an 
MLG  actuator,  which  caused  metal 
chips  to  acciunulate  in  the  MLG 
actuator,  preventing  full  travel  of  the 
actuator  piston  and  proper  engsigement 
of  the  downlock  mechanism.  The  severe 
abrasion  has  been  attributed  to  metal-to- 
metal  contact  between  the  MLG  actuator 
and  piston.  Subsequent  to  the  original 
report,  similar  conditions  have  been 
foimd  on  several  other  airplanes.  This 
condition,  if  not  corrected,  could  result 
in  failiue  of  an  MLG  actuator  to  fully 
extend  and  retract,  which  could  prevent 
proper  engagement  of  the  downlock 
mechanism  and  residt  in  collapse  of  the 
MLG  dining  landing. 

Explanation  of  Relevant  Service 
Information 

Israel  Aircraft  Industries  has  issued 
Galaxy  Alert  Service  Bulletin  GALAXY- 
32A-125,  Revision  1,  dated  February  4, 


2002,  which  describes  procedures  for 
repetitive  visual  inspections  of  the  left 
and  right  MLG  actuators  for  leakage  of 
hydraulic  fluid,  and  a  one-time  detailed 
inspection  of  the  MLG  actuators  for 
internal  abrasions  or  scratches.  If 
leeikage  of  hydraidic  fluid  or  internal 
abrasions  or  scratches  outside  certain 
limits  specified  in  the  service  bulletin 
are  foimd  on  the  MLG  actuator,  the 
service  btdletin  specifies  that  the 
existing  MLG  actuator  be  replaced  with 
either  a  new,  improved  actuator,  or  a 
new  or  serviceable  actuator  that  has 
been  inspected  for  and  is  without 
internal  abrasions  or  scratches. 
Replacement  of  existing  MLG  actuators  • 
with  new,  improved  actuators 
eliminates  the  need  for  the  repetitive 
inspections.  The  CAAI  classified  this 
service  bulletin  as  mandatory  and 
issued  Israeli  emergency  airworthiness 
directive  32-02-01-24,  dated  February 
13,  2002,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Israel. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Israel  and  are  tjrpe 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pvirsuant  to  this  bilateral 
airworthiness  agreement,  the  CAAI  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAAI, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

Explanation  of  Requirements  of  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  designs  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  failiu«  of  the  MLG  actuator  to 
fully  extend  and  retract,  which  coiUd 
prevent  proper  engagement  of  the 
downlock  mechanism  and  result  in 
collapse  of  the  MLG  during  landing. 
This  AD  requires  accomplishment  of  the 
actions  specified  in  the  service  biUletin 
described  previously,  except  as 
discussed  below.  This  AD  also  provides 
for  an  optional  replacement  of  the 
existing  MLG  actuators  with  new, 
improved  actuators,  which  ends  the 
repetitive  inspections. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  FAA  is  currently 
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considering  reqxuring  the  replacement 
of  the  existing  MLG  actuators  with  new. 
improved  actuators,  which  will  end  the 
repetitive  inspections  required  by  this 
AD.  However,  the  planned  compliance 
time  for  the  replacement  is  sufficientiy 
long  so  that  notice  and  opportunity  for 
prior  public  comment  will  be 
practicable. 

Differences  Between  This  AD,  the 
Service  Bulletin,  and  the  Foreign  AD 

This  AD  differs  from  the  service 
bulletin  and  the  parallel  Israeli 
emergency  airworthiness  directive 
described  previously  in  the  following 
ways: 

•  The  service  bulletin  and  Israeli 
emergency  airworthiness  directive 
specify  that  the  initial  inspection  for 
hydraulic  leakage  must  be  performed 
before  the  next  flight.  However,  this  AD 
specifies  that  the  initial  inspection  must 
be  done  within  3  days  after  the  effective 
date  of  this  AD.  In  developing  an 
appropriate  compliance  time  for  this 
AD.  the  FAA  considered  not  only  the 
CAAI's  recommendation,  but  the  degree 
of  urgency  associated  Mrith  addressing 
the  subject  unsafe  condition,  and  the 
average  utilization  of  the  affected  fleet. 
In  light  of  these  fectors,  the  FAA  finds 

a  3-day  compliance  time  for  completing 
the  required  actions  to  be  warranted,  in 
that  it  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safety. 

•  The  service  bulletin  and  Israeli 
emergency  airworthiness  directive 
specify  that  the  inspection  for  leakage  of 
hydraulic  fluid  must  be  done  before 
each  flight  for  100  flights  (flight  cycles), 
at  which  time  the  MLG  actuators  must 
be  replaced  with  new,  improved 
actuators.  This  AD  provides  for  such 
replacement  as  an  option  that,  if 
accomplished,  ends  the  required 
repetitive  inspections.  As  explained 
previously  in  the  "Interim  Action" 
section  of  this  AD,  the  FAA  is  currently 
considering  requiring  the  replacement 
of  existing  MLG  actuators  with  new. 
improved  actuators.  Since  this  AD  does 
not  require  such  replacement,  this  AD 
requires  the  repetitive  inspections  for 
leaJkage  to  continue  imtil  the 
replacement  with  new,  improved  MLG 
actuators  is  done. 

Determination  of  Rule's  EffectiTe  Date 

Since  a  situation  exists  that  requires 
the  inunediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportxmity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commiuiications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-65-AD."  The 
postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regiilations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-07-02    Israel  Aircraft  Industries,  Ltd.: 

Amendment  39-12696.  Docket  2002- 
NM-65-AD. 

Applicability:  Model  Galaxy  airplanes  and 
Model  Gulfstream  200  series  airplanes, 
certificated  in  any  category,  serial  numbers 
003  through  057  inclusive. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  prevent  failure  of  a  main  landing  gear 
(MLG)  actuator  to  fully  extend  and  retract, 
which  could  prevent  proper  engagement  of 
the  downlock  mechanism  and  result  in 
collapse  of  the  MLG  during  landing, 
accomplish  the  following: 

Inspections 

(a)  Do  the  inspections  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD.  according  to  Galaxy 
(Israel  Aircraft  Industries)  Alert  Service 
Bulletin  GALAXY-32A-125,  Revision  1, 
dated  February  4,  2002. 

(1)  Within  3  days  after  the  effective  date  of 
this  AD,  do  a  general  visual  inspection  of  the 
left  and  right  MLG  actuators  for  leakage  of 
hydraulic  fluid.  Repeat  this  inspection  before 
each  flight,  until  paragraph  (c)  of  this  AD  is 
accomplished. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(2)  Within  15  flight  cycles  after  the 
effective  date  of  this  AD,  do  a  one-time 
detailed  inspection  of  the  left  and  right  MLG 
actuators  for  internal  abrasions  or  scratches. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as;  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Replacement 

(b)  If  leakage  of  hydraulic  fluid  or  an 
internal  abrasion  or  scratch  outside  the  limits 
specified  in  Galaxy  (Israel  Aircraft  IndusU-ies) 
Alert  Service  Bulletin  GALAXY-32A-125, 
Revision  1,  dated  February  4,  2002,  is  found 
on  either  MLG  actuator  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD;  Before  further  flight,  replace  the 
discrepant  MLG  actuator  with  a  new, 
improved  actuator,  or  with  a  new  or 
serviceable  actuator  that  has  been  inspected 
for  and  is  without  internal  abrasions  or 
scratches,  according  to  the  service  bulletin. 
Replacement  of  the  existing  MLG  actuator 
with  a  new.  iihproved  actuator  ends  the 
repetitive  inspections  of  that  actuator. 

Optional  Terminating  Action 

(c)  Replacement  of  the  existing  left  and 
right  MLG  actuators  with  new.  improved 
actuators  having  part  number  4AS2521010- 
507  (left  sfde)  or  -508  (right  side),  as 
applicable,  according  to  Galaxy  (Israel 
Aircraft  Industries)  Alert  Service  Bulletin 
GALAXY-32A-125,  Revision  1,  dated 
February  4,  2002,  ends  the  repetitive 


inspections  required  by  paragraph  (a)(1)  of 
this  AD. 

Spares 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  an  MLG  actuator  with  part 
number  4AS252101O-505  (left  side)  or -506 
(right  side)  on  any  airplane,  unless  it  has 
been  inspected  according  to  paragraph  (a)(2) 
of  this  AD  and  found  to  be  without  any 
internal  abrasion  or  scratch  outside  the  limits 
specified  in  Galaxy  (Israel  Aircraft  Industries) 
Alert  Service  Bulletin  GALAXY-32A-125, 
Revision  1,  dated  February  4,  2002. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fi'om  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  actions  shall  be  done  in  accordance 
with  Galaxy  (Israel  Aircraft  Industries)  Alert 
Service  Bulletin  GALAXY-32A-125, 
Revision  1,  dated  February  4,  2002.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  ft-om 
Gulfstream  Aerospace  Corporation,  P.O.  Box 
2206,  Mail  Station  D25,  Savannah,  Georgia 
31402.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington. 
DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Israeli  emergency  airworthiness  directive 
32-02-01-24,  dated  February  13,  2002. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
April  18.  2002. 

Issued  in  Renton,  Washington,  on  March 
25,  2002. 

Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-7750  Filed  4-2-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  173 
(Docket  No.  01 F-0233] 

Secondary  Direct  Food  Additives 
Permitted  In  Food  for  Human 
Consumption 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  acidified  sodium  chlorite 
solutions  as  an  antimicrobial  agent  in 
water  applied  to  processed  fruits  and 
vegetables.  This  action  is  in  response  to 
a  petition  filed  by  Alcide  Corp. 
DATES:  This  rule  is  effective  April  3, 
2002.  Submit  written  objections  and 
requests  for  a  hearing  by  May  3,  2002. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://www.fda.gov/dockets/ 
ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwy.,  College  Park,  MD  20740, 
202-418-3074. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
May  23,  2001  (66  FR  28525).  FDA 
announced  that  a  food  additive  petition 
(FAP  1A4729)  had  been  filed  by  Alcide 
Corp..  8561  154th  Ave..  NE..  Redmond, 
WA  98052.  The  petition  proposed  to 
amend  the  food  additive  regulations  in 
§  173.325  Acidified  sodium  chlorite 
solution  (21  CFR  173.325)  to  provide  for 
the  safe  use  of  aqueous  solutions  of 
acidified  sodium  chlorite  as  an 
antimicrobial  agent  in  processing  waters 
applied  to  processed  ftiiits  and 
vegetables. 

FDA  is  using  the  term  "processed" 
consistent  with  the  meaning  of  that  term 
set  forth  in  FDA's  Antimicrobial  Food 
Additives— Guidance  (64  FR  40612.  July 
27.  1999)  (the  1999  guidance).  The  1999 
guidance  describes  FDA's  interpretation 
of  its  jiuisdiction  over  antimicrobial 
substances  subsequent  to  the  enactment 
of  the  Food  Quality  Protection  Act  of 
1996  and  the  Antimicrobial  Regulation 
Technical  Corrections  Act  of  1998.  The 
1999  guidance  is  consistent  with  the 
Environmental  Protection  Agency's 
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(EPA's)  and  FDA's  joint  legal  and  policy 
interpretation  of  "processed  food"  (63 
FR  54532.  October  9, 1998).  According 
to  the  1999  guidance,  processed  fruits 
and  vegetables  include  those  that  are 
ground,  chopped,  sliced,  cut  or  peeled, 
and  do  not  include  fruits  and  vegetables 
that  simply  have  leaves,  stems,  or  husks 
removed.  This  food  additive  use  of 
acidified  sodiiun  chlorite  is  for  use  in 
water  to  which  processed  fruits  and 
vegetables  are  added  (e.g.,  to  which 
fruits  and  vegetables  that  have  been 
ground,  chopped,  sliced,  cut.  or  peeled 
are  added)  in  order  to  mitigate 
microbiological  organisms  on  the 
processed  fruits  and  vegetables. 

Also,  as  discussed  in  the  1999 
guidance,  antimicrobial  substances  used 
to  mitigate  microbiological  organisms 
on  processed  food,  by  adding  such 
substances  to  water  to  which  processed 
food  is  added,  are  subject  to  regulation 
as  food  additives.  The  petitioned  use  of 
acidified  sodium  chlorite  as  an 
antimicrobial  agent  in  "processing 
waters"  is  intended  to  mitigate 
microbiological  organisms  only  on  the 
processed  fruits  and  vegetables  that  are 
added  to  the  water.  Thus,  the  petitioned 
use  is  subject  to  regulation  by  FDA  as 
a  food  additive.  To  the  extent  that  a 
manufactiu«r  wants  to  use  acidified 
sodiiun  chlorite  in  water  to  mitigate 
microbiological  organisms  in  the  water 
itself  or  to  include  mitigation  of 
microbiological  organisms  in  the  water 
in  addition  to  those  on  the  processed 
fruits  and  vegetables  that  are  added  to 
the  water,  the  manufacturer  would  need 
to  petition  FDA  for  that  food  additive 
use.  which  is  outside  the  scope  of  this 
rule.  In  addition,  the  manufacturer 
would  need  to  consult  with  EPA  to 
determine  whether  a  pesticide 
registration  would  be  required  for  such 
use. 

FDA  is  requiring,  as  part  of  this 
regulation,  that  the  use  of  the  additive 
be  followed  by  a  potable  water  rinse  and 
a  24-hour  holding  period  to  ensiue  that 
there  are  no  detectable  residue  levels 
from  the  use  of  the  additive  on  the 
treated  processed  fruits  and  v^etables. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  is  safe,  that  the  additive  will 
achieve  its  intended  technical  effect, 
and  therefore,  that  the  regulation  in 
§  173.325  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
docimients  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 


and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
hsted  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

In  the  notice  of  filing.  FDA  gave 
interested  parties  an  opportunity  to 
submit  comments  on  the  petitioner's 
environmental  assessment.  FDA 
received  no  conunents  in  response  to 
that  notice. 

The  agency  has  considered  carefully 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  enviromnent,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  affected 
adversely  by  this  regulation  may  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections  by 
May  3,  2002.  Each  objection  shall  be 
niunbered  separately,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  the  objection  is 
made  and  the  grounds  for  the  objection. 
Each  numbered  objection  for  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
are  to  be  submitted  and  are  to  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  Any  objections  received 
in  response  to  the  regulation  may  be- 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Sulqects  in  21  CFR  Part  173 

Food  additives. 


Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  173  is 
amended  as  follows: 

PART  173— SECONDARY  DIRECT 
FOOD  ADDTTiVES  PERMUTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  342,  348. 

2.  Section  173.325  is  amended  by 
redesignating  paragraph  (g)  as  paragraph 
(h)  and  by  adding  a  new  paragraph  (g) 
to  read  as  follows: 


§173.325 
solutions. 


Acidified  sodium  chlorite 


(g)  The  additive  is  used  as  an 
antimicrobial  agent  in  the  water  applied 
to  processed  fruits  and  processed  root, 
tuber,  bulb,  legume,  fruiting  (i.e., 
eggplant,  groundcherry,  pepino,  pepper, 
tomatillo.  and  tomato),  and  cucurbit 
vegetables  in  accordance  with  current 
industry  standards  of  good 
manufactiuing  practices,  as  a 
component  of  a  spray  or  dip  solution, 
provided  that  such  application  be 
followed  by  a  potable  water  rinse  and  a 
24-hoiu-  holding  period  prior  to 
consumption.  However,  for  processed 
leafy  vegetables  (i.e..  vegetables  other 
than  root,  tuber,  bulb,  legume,  fruiting, 
and  cucurbit  vegetables)  and  vegetables 
in  the  Brassica  [Cole]  family, 
application  must  be  by  dip  treatment 
only,  and  must  be  preceded  by  a  potable 
water  rinse  and  followed  by  a  potable 
water  rinse  and  a  24-hour  holding 
period  prior  to  consumption.  When 
used  in  a  spray  or  dip  solution,  the 
additive  is  used  at  levels  that  result  in 
sodium  chlorite  concentrations  between 
500  and  1,200  ppm.  in  combination 
with  any  GRAS  acid  at  a  level  sufficient 
to  achieve  a  solution  pH  of  2.3  to  2.9. 
*        «        *        *        • 

Dated:  February  28.  2002. 
L.  Robert  Lake, 

Director  of  Regulations  and  Policy,  Center 
for  Food  Safety  and  Applied  Nutrition. 
IFR  Doc.  02-7969  Filed  4-2-02;  8:45  am] 
BIUJNG  COOC  4160-01-S 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 
RIN  0720-AA62 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUSy 
TRICARE;  Partial  implementation  of 
Pharmacy  Benefits  Program; 
Implementation  of  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

summary:  This  final  rule  implements 
several  sections  of  the  Floyd  D.  Spence 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001.  The  rule  allows 
coverage  of  physical  examinations  for 
beneficiaries  ages  5  through  11  that  are 
required  in  connection  with  school 
enrollment;  provides  an  additional  two- 
year  period  for  siuvivors  of  deceased 
active-duty  members  to  remain  eligible 
for  TRICARE  medical  and  dental 
benefits  at  active-duty  dependent  rates; 
extends  eligibility  for  medical  and 
dental  benefits  to  Medal  of  Honor 
recipients  and  their  immediate 
dependents  in  the  same  manner  as  if  the 
recipient  were  entitled  to  retired  pay; 
partially  implements  the  Pharmacy 
Benefits  Program  establishing  revised 
co-pays  and  cost-shares  for  the 
prescription  drug  benefit;  implements 
the  TRICARE  Senior  Pharmacy  Program 
by  establishing  a  new  eligibility  for 
prescription  drug  benefits  for  Medicare- 
eligible  retirees;  allows  a  waiver  of 
copayments,  cost-shares,  and 
deductibles  for  all  Uniformed  Services 
TRICARE  eligible  active  duty  family 
members  residing  with  their  TRICARE 
Prime  Remote  eligible  Active  Duty 
Service  Member  Sponsor  writhin  a 
TRICARE  Prime  Remote  designated  area 
imtil  implementation  of  the  TRICARE 
Prime  Remote  for  Family  Member 
Program  or  October  30,  2001,  whichever 
is  later;  provides  for  the  elimination  of 
TRICARE  Prime  copayments  for  active 
duty  family  members  enrolled  in 
TRICARE  Prime;  provides  for  the 
reimbiusement  of  reasonable  travel 
expenses  for  TRICARE  Prime 
beneficiaries  referred  by  a  primary  care 
provider  to  a  specialty  care  provider 
who  provides  services  over  100  miles 
away;  and  reduces  the  maximum 
amount  which  retirees,  their  family 
members  and  survivors  would  be  liable 
from  $7,500  to  $3,000. 
EFFECTIVE  DATE:  April  1,  2001. 
ADDRESSES:  Medical  Benefits  and 
Reimbursement  Systems,  TRICARE 


Management  Activity,  16401  East 

Centretech  Parkway,  Aurora,  CO  80011- 

9043. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tariq  Shahid,  Medical  Benefits  and 

Reimbursement  Systems,  TRICARE 

Management  Activity,  Office  of  the 

Assistant  Secretary  of  Defense  (Health 

Affairs),  telephone  (303)  676-3801. 

Questions  regarding  payment  of  specific 

CHAMPUS  claims  should  be  addressed 

to  the  appropriate  TRICARE/CHAMPUS 

contractor. 

SUPPLEMENTARY  INFORMATION: 

I.  Orerview  of  the  Rule 

On  October  30,  2000,  the  Floyd  D. 
Spence  National  Defense  Authorization 
Act  for  Fiscal  Year  2001  (Public  Law 
106-398)  was  signed  into  law.  On 
February  9,  2001  (66  FR  9651),  DoD 
published  an  interim  final  rule  to 
partially  implement  the  Pharmacy 
Benefits  Program  and  implement  several 
sections  of  this  Act.  On  February  15, 
2001  (66  FR  10367),  March  26,  2001  (66 
FR  16400),  and  March  19,  2002  (67  FR 
12472),  DoD  published  administrative 
corrections  to  the  interim  final  rule. 
This  final  rule  is  being  published  as  a 
follow-up  to  the  interim  final  rule 
incorporating  all  three  of  the 
administrative  corrections.  It  also  makes 
administrative  corrections  in  Section 
199.4(g)(68)  and  Section  199.22. 

The  final  rule  implements  provisions 
of  the  Act  that  were  effective  upon  the 
date  of  enactment  or  a  date  writhin  180 
days  thereafter.  Specifically,  this  rule 
implements  the  following  sections  of 
the  Act: 

Section  703,  school  required 
physicals,  which  was  effective  on  the 
date  of  enactment. 

Section  704,  two-year  extension  of 
benefits  for  survivors,  which  was 
effective  on  the  date  of  enactment. 

Section  706,  benefits  for  Medal  of 
Honor  recipients,  which  was  effective 
on  the  date  of  enactment. 

Section  711,  TRICARE  Senior 
Pharmacy  Program,  which  was  effective 
April  1,  2001. 

Section  722,  that  portion  of  TRICARE 
Prime  Remote  for  Family  Members  that 
was  effective  on  the  date  of  enactment. 

Section  752,  elimination  of 
copayments  for  Active  Duty  Dependents 
in  TRICARE  Prime,  which  the  statute 
requires  be  implemented  within  180 
days. 

Section  758.  reimbiu-sement  of  certain 
travel  expenses  for  TRICARE  Prime 
beneficiaries,  which  was  effective  on  the 
date  of  enactment;  and 

Section  759,  reduction  of  retiree 
catastrophic  cap,  which  was  effective  on 
the  date  of  enactment. 


In  addition,  because  of  the  effect  on 
the  overall  pharmacy  program  of  the 
new  TRICARE  Senior  Pharmacy 
Program  and  the  change  in  TRICARE 
Prime  active  duty  dependent 
copayments,  this  rule  also  partially 
implements  the  Pharmacy  Benefits 
Program,  as  authorized  by  Section  1074g 
of  title  10,  United  States  Code,  as  a 
significant  step  toward  expected 
implementation  in  2002  of  the 
comprehensive  Pharmacy  Benefits 
Program. 

n.  School  Required  Physicals 

This  rule  implements  Section  703  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2001  which  extends 
coverage  of  physical  examinations  to 
CHAMPUS  eligible  beneficiaries  ages  5 
through  11  that  are  required  in 
cormection  with  school  enrollment.  The 
scope  of  the  legislative  provision 
encompasses  all  programs  and 
beneficiary  categories.  These  newly 
covered  school  physicals  will  be 
recognized  as  preventive  services,  and 
as  such,  subject  to  the  same  cost- 
sharing/copayment  and  referral/ 
authorization  requirements  as 
prescribed  under  TRICARE  Prime  and 
Standard/Extra  clinical  preventive 
benefits.  TRICARE  Prime  enroUees  will 
not  be  required  to  pay  copayments  or     • 
seek  referral/authorization  from  their 
primary  care  managers  (PCMs)  unless 
they  go  to  a  non-network  provider. 
While  Standard  and  Extra  beneficiaries 
will  not  require  referral  and/or 
authorization,  they  will  have  to  pay  the 
applicable  cost-sharing  and  deductibles 
for  preventive  services  as  prescribed 
imder  their  respective  plans. 

School  physicals  for  TRICARE  Prime 
enrollees  ages  5  through  11  will  be 
covered  imder  the  enhanced  benefit 
provision  of  the  CHAMPUS 
administering  regulation  (32  CFR 
199.18(b)(3)),  which  allows  benefit 
enhancements  and  waiver  or  relaxation 
of  benefit  restrictions  under  the  Uniform 
HMO  Benefit  at  the  discretion  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs).  However,  since  coverage  also 
extends  to  both  Standard  and  Extra 
beneficiaries,  an  exception  is  being 
added  to  the  preventive  care  general 
exclusion  (32  CFR  199.4(g)(37))  that  will 
allow  school  physicals  for  these 
beneficiary  categories  (i.e.,  active  duty    ^ 
family  members,  retirees  and  their 
family  members  that  are  seeking  care 
imder  Standard  or  Extra  plans). 

m.  Two- Year  Extension  of  Benefits  for 
Survivors 

This  rule  implements  Section  704  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2001  which  amended 
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chapter  55  of  title  10,  United  States 
Code,  by  providing  a  two-year  extension 
to  the  one-year  period  for  survivors  of 
deceased  active-duty  members  to 
remain  eligible  for  TRICARE  medical 
and  dental  benefits  at  active-duty 
dependent  rate.  Before  the 
Authorization  Act,  survivors  of 
members  who  die  while  on  active  duty 
were  allowed  to  continue  participation 
in  TRICARE  Prime,  Extra,  or  Standard 
as  active-duty  dependent  family 
members  for  a  period  of  one  year 
following  the  date  of  death  of  the 
deceased  member.  At  the  end  of  the 
one-year  period,  these  family  members 
continued  eligibility  for  care  under 
TRICARE,  but  faced  higher  out-of- 
pocket  costs  as  non-active-duty 
dependents.  With  respect  to  the 
TRICARE  dental  insurance  benefits, 
family  members  enrolled  in  the 
TRICARE  Dental  Program  (TDP)  at  the 
time  of  the  member's  death,  continued 
to  receive  benefits  for  one  year  from  the 
member's  date  of  death,  with  the 
Government  paying  100  percent  of  the 
TDP  premiums. 

FV.  Benefits  for  Medal  of  Honor 
Recipients 

This  rule  implements  Section  706  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2001  which  amended 
chapter  55  of  title  10,  United  States 
Code,  by  adding  a  new  Section  1074h. 
Section  1074h  expands  eligibility  to 
Medal  of  Honor  recipients  who  are  not 
otherwise  entitled  to  medical  and  dental 
care  including  their  immediate 
dependents.  The  term  immediate 
dependent  means  a  dependent 
described  in  title  10,  United  States 
Code,  chapter  55,  section  1072.  (2)(A), 
(B).  (C),  or  (D).  They  are  entitled  to  the 
same  medical  and  dental  benefit  that  is 
provided  to  former  members  who  are 
entitled  to  military  retired  pay  and  the 
dependents  of  those  former  members. 
To  receive  TRICARE/CHAMPUS 
benefits,  they  must  register  in  the 
Defense  Enrollment  Eligibility  Reporting 
System  (DEERS).  Eligible  beneficiaries 
are  required  to  obtain  an  identification 
card.  The  Medal  of  Honor  recipients 
should  visit  the  Uniformed  Service 
identification  card  issuing  facility 
nearest  to  them.  The  address  for  the 
closest  location  may  currently  be 
obtained  by  calling  1-800-538-9552. 
The  r§cipient  should  bring- a  photo 
identification  card  and  the  departmental 
order  or  citation  for  the  Medal  of  Honor. 
To  register  family  members  in  DEERS, 
the  following  additional  documentation 
is  required:  marriage  license,  birth 
certificates,  and  death  certification  or 
DD  Form  1300,  Report  of  Casualty  if  the 
Medal  of  Honor  recipient  is  deceased. 


V.  Partial  Implementation  of  Pharmacy 
Benefits  Program 

The  Secretary  of  Defense  is  required 
under  title  10,  United  States  Code, 
Section  1074g,  to  establish  an  effective, 
efficient,  and  integrated  Pharmacy 
Benefits  Program.  The  Secretary  may 
establish  cost-sharing/copayment 
requirements  under  the  Pharmacy 
Benefits  Program  as  a  percentage  and/or 
fixed  dollar  amount  for  generic, 
formulary  (non-generic),  and  non- 
formulary  pharmaceutical  agents. 
Designation  of  pharmaceutical  agents  as 
non-formulary  will  be  based  upon  an 
evaluation  of  the  agent's  clinical  and 
cost-effectiveness  in  comparison  to 
other  agents  in  the  therapeutic  class  by 
the  DoD  Pharmacy  and  Therapeutics 
Committee  and  the  comments  on  that 
evaluation  by  the  Uniform  Formulary 
Beneficiary  Advisory  Committee.  The 
Department  is  unable  to  implement  the 
portion  of  the  Pharmacy  Benefits 
Program  that  allows  classification  of  a 
drug  as  non-formulary  as  outlined  in 
section  1074g  until  Proposed  and  Final 
Rules  fully  implementing  the  Pharmacy 
Benefits  Program  have  been  published 
and  required  Committees  become 
operational.  Existing  Department 
policies  on  non-formulary 
pharmaceutical  agents  remain  in  effect 
at  this  time.  However,  partial 
implementation  of  the  Pharmacy 
Benefits  Program,  including  reform  of 
cost-sharing/copayment  requirements 
under  Section  1074g  should  proceed  in 
connection  with  the  April  1.  2001,  start 
date  of  the  TRICARE  Senior  Pharmacy 
Program  and  overall  reform  of  TRICARE 
Prime  active  duty  dependent 
copayments. 

The  prescription  drug  and  medicine 
benefit  under  CHAMPUS  includes  the 
Food  and  Drug  Administration 
approved  drugs  and  medicines  that  by 
United  States  law  require  a  physician's 
or  other  authorized  individual 
professional  provider's  prescription 
(acting  within  the  scope  of  their  license) 
that  has  been  ordered  or  prescribed  by 
them.  The  benefit  does  not  include 
prescription  drugs  for  medical 
conditions  that  are  expressly  excluded 
from  the  TRICARE  benefit  by  statute  or 
regulation.  Pharmaceutical  agents  are 
subject  to  preauthorization  or  utilization 
review  requirements  to  assure  medical 
necessity.  Until  full  implementation  of 
the  Pharmacy  Benefits  Program  under 
which  all  authorized  drugs  will  be 
classified  as  generic,  formulary,  or  non- 
formulary,  during  this  period  of  partial 
implementation,  drugs  and  medicines 
shall  be  designated  as  either  generic 
drugs  and  medicines,  which  are  those 
that  have  the  identical  chemical 


composition  of  a  name  brand  drug  or 
medicine,  or  non-generic  (or  brand 
name)  drugs. 

Before  the  effective  date  of  this  rule, 
cost-sharing/copayment  requirements 
were  based  upon  beneficiary  status, 
enrollment  or  non-enrollment  in 
TRICARE  Prime,  and  the  location  where 
the  drug  or  medicine  was  purchased, 
i.e.,  the  point  of  sale,  such  as  a  military 
treatment  facility,  network  or  non- 
network  pharmacy,  or  the  National  Mail 
Order  Pharmacy  (NMOP).  This  led  to  a 
complex  set  of  cost  sharing 
requirements,  difficult  for  beneficiaries 
to  imderstand,  lacking  in  clear 
incentives  for  appropriate  use.  and 
inconsistent  with  evolving  industry 
practice.  DoD  is  implementing  new  cost 
sharing  requirements  in  this  regulation, 
consistent  with  the  Congressional 
direction  to  modernize  the  pharmacy 
program.  Cost-sharing/copayment 
requirements  will  no  longer  be  based 
upon  beneficiary  status,  except  for 
active  duty  members  who  never  pay 
cost-shares/copays.  Cost-sharing/ 
copayment  requirements  of  prescription 
drugs  and  medicines  based  upon  their 
status  as  generic  or  non-generic  are 
being  implemented  through  this  rule. 
Cost-sharing/copayment  requirements 
will  no  longer  be  based  upon  a 
beneficiary's  enrollment  or  non- 
enrollment  in  TRICARE  Prime  (except 
point  of  service  charges  will  still  apply 
for  beneficiaries  enrolled  in  TRICARE 
Prime),  but  will  be  based  upon  the  drug 
or  medicine's  status  as  generic  or  non- 
generic  and  its  point  of  sale. 

The  new  cost-sharing/copayment      , 
structure  is  based  on  commercial 
industry  practices  in  pharmacy  benefit 
design  and  benefit  management.  Cost- 
sharing/copayment  amounts  were 
selected  to  assure  that  all  beneficiaries 
could  obtain  a  reduction  in  their  current 
cost-sharing/copayment  through  use  of 
generic  products,  and  that  brand-name 
cost-sharing/copayment  was 
substantially  higher  than  generic 
without  unduly  penalizing  beneficiaries 
in  relation  to  their  current  cost-sharing/ 
copayment  levels. 

Active  duty  members  do  not  pay  a 
cost-share/copayment.  Cost-sharing/ 
copayment  requirements  for 
pharmaceutical  agents  for  all  other 
beneficiaries  will  be  based  upon  the 
generic/non-generic  status  and  the  point 
of  sale  (i.e.,  network  pharmacy,  non- 
network  pharmacy,  NMOP)  fi-om  which 
the  agent  was  acquired.  There  is  a  S9.00 
copay  per  prescription  required  under 
the  retail  pharmacy  network  program  for 
up  to  a  30-day  supply  of  a  non-generic 
drug  or  medicine,  and  a  $3.00  copay  for 
up  to  a  30-day  supply  of  a  generic  drug 
or  medicine.  There  is  a  $9.00  copay  per 
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prescription  required  under  the  NMOP 
program  for  up  to  a  90-day  supply  of  a 
non-generic  drug  or  medicine,  and  a 
$3.00  copay  for  up  to  a  90-day  supply 
of  a  generic  drug  or  medicine.  There  is 
a  20  percent  or  $9.00  (whichever  is 
greater)  copay  per  prescription  required 
for  all  drugs  obtained  under  the  retail 
pharmacy  non-network  program  for  up 
to  a  30-day  supply.  The  TRICARE 
Standard  annual  deductible  of  $150 
individual/$300  family  (or  $50 
individual/$100  family  for  lower  grade 
enlisted  families)  applies  only  to 
services  obtained  from  non-network 
pharmacies.  The  TRICARE  aimual 
catastrophic  cap  of  $1,000  for  active 
duty  families  and  $3,000  for  retiree 
families  (as  reduced  by  the  Fiscal  Year 
2001  National  Defense  Authorization 
Act)  also  applies.  TRICARE  Prime 
enrollees  generally  face  higher  "point- 
of-service"  cost-sharing  when  they 
obtain  non-network  services,  as 
described  in  §  199.17(n).  With  regard  to 
pharmacy  services,  TRICARE  Prime 
beneficiaries  who  use  non-network 
pharmacies  will  face  point-of-service 
cost-sharing  rather  than  the  20  percent 
cost-sharing  which  applies  to  TRICARE 
Standard  beneficiaries.  This  point-of- 
service  cost-sharing  includes  a 
deductible  of  $300  individual  or  $600 
family,  and  a  50  percent  cost-share.  No 
deductibles  apply  to  prescription  drugs 
acquired  from  network  retail 
pharmacies  and  NMOP. 

The  revised  co-pay  amounts  simplify 
the  cost-share  structure  and  are 
consistent  with  the  best  business 
practices  used  in  the  private  sector.  The 
co-pay  amounts  were  selected  because 
they  provide  an  equitable  adjustment 
across  the  current  co-pay  matrix,  will 
encourage  the  use  of  cost  effective 
sources  of  pharmaceuticals  for  both  the 
beneficiaries  and  the  government,  and 
'will  encoinage  the  use  of  generic 
products  where  clinically  appropriate. 
For  most  beneficiaries  and  in  most 
circumstances,  cost-sharing/copayments 
will  be  reduced  under  the  new  cost- 
sharing/copayment  structvire;  in  all 
cases  beneficiaries  will  have  lower  costs 
if  they  use  generic  products.  The  pricing 
structure  reflects  a  reduction  for  active 
duty  family  members  using  the  NMOP. 
In  some  cases,  beneficiaries  will  pay 
more  than  at  present  if  they  obtain 
brand-name  products:  active  duty 
family  members  will  pay  $4  to  $5  more 
for  brand-name  products,  and  retirees 
and  their  family  members  will  pay  $1.00 
more  for  mail  order  brand-name 
products. 


VI.  TRICARE  Senior  Pharmacy 
Program 

This  rule  implements  Section  711  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2001,  which  establishes 
the  TRICARE  Senior  Pharmacy  Program 
for  DoD  beneficiaries  who  are  65  years 
of  age  and  older,  effective  April  1.  2001. 
Under  the  TRICARE  Senior  Pharmacy 
Program,  the  Act  requires  the  same 
coverage  for  pharmacy  services  and  the 
same  requirements  for  cost-sharing  and 
reimbursement  as  are  applicable  under 
Section  1086  of  title  10,  United  States 
Code. 

As  specified  further  in  the  regulation, 
to  be  eligible  for  the  TRICARE  Senior 
Pharmacy  Program,  a  person  is  required 
to  be  a  retiree,  dependent,  or  sinvivor 
who  is  Medicare  eligible,  65  years  of  age 
or  older,  and  enrolled  in  Medicare  Part 
B  (except  for  a  person  who  attained  age 
65  prior  to  April  1,  2001). 

To  receive  benefits  under  the 
TRICARE  Senior  Pharmacy  Program, 
beneficiaries  must  be  registered  in 
DEERS.  Ciurently,  the  TRICARE  Senior 
Pharmacy  Program  beneficiaries  are  not 
eligible  to  enroll  in  TRICARE  Prime. 

The  benefit  under  the  TRICARE 
Senior  Pharmacy  Program  includes  the 
Basic  Program  pharmacy  benefit  as 
foimd  under  32  CFR  199.4(d)(vi).  The 
senior  beneficiaries  are  entitled  to  the 
same  pharmacy  benefit  that  was  foimd 
at  32  CFR  199.17(k).  but  it  is  no  longer 
limited  to  the  Base  Realignment  and 
Closure  (BRAC)  sites  and  access  to  non- 
network  retail  drugstores  is  included. 
These  beneficiaries  will  have  access  to 
retail  network  pharmacies,  non-network 
pharmacies,  and  the  National  Mail 
Order  Pharmacy  (NMOP)  program  with 
the  associated  revised  copays  and  cost- 
shares  as  described  xmder  Partial 
Implementation  of  Pharmacy  Benefits 
Program,  above.  For  prescription  drugs 
acquired  from  non-network  retail 
pharmacies,  the  Senior  Pharmacy 
Program  beneficiaries  are  subject  to 
TRICARE  Standard  annual  deductible  of 
$150  individual/$300  family.  The 
catastrophic  cap  of  $3000.00  per  federal 
fiscal  year,  as  reduced  by  the  Fiscal  Year 
2001  National  Defense  Authorization 
Act,  will  apply  to  beneficiaries  who  are 
eligible  under  the  TRICARE  Senior 
Pharmacy  Program. 

The  double  coverage  rules  in  32  CFR 
199.8  are  applicable  to  services 
provided  to  all  beneficiaries  imder  the 
retail  pharmacy  network,  retail 
pharmacy  non-network,  or  NMOP 
programs.  For  this  purpose,  to  the  extent 
they  provide  a  prescription  drug  benefit, 
Medicare  supplemental  insurance  plans 
or  Medicare  HMO  plans  are  double 


coverage  plans  and  will  be  the  primary 
payor. 

The  TRICARE  Senior  Pharmacy 
Program  replaces  the  BRAC  pharmacy 
benefit  and  the  Pharmacy  Redesign  Pilot 
Program  in  accordance  with  Section  711 
of  the  Act. 

Vn.  TRICARE  Prime  Remote  for  Family 
Members 

This  rule  implements  Section 
722(b)(2)  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
(Public  Law  106-398)  which  modified 
Section  731(b)  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Public  Law  105-85).  This  rule  provides 
a  waiver  of  charges  for  TRICARE  eligible 
family  members  residing  with  their 
active  duty  uniformed  services 
TRICARE  Prime  Remote  (TPR)  eligible 
sponsor. 

Full  implementation  of  the  TPR 
program  for  active  duty  family  members 
will  be  subject  of  a  proposed  rule  to  be 
published  soon.  The  TPR  program  will 
supplant  the  waiver  of  charges 
described  in  this  rulemaking,  effective 
October  30.  2001  or  later.  In  order  to 
obtain  coverage  under  the  follow-on 
TPR  program,  it  will  be  proposed  that 
eligible  beneficiaries  will  be  required  to 
em-oU  in  TPR  and  be  subject  to  many  of 
the  rules  of  TRICARE  Prime.  Full  details 
will  be  provided  in  the  proposed  rule  to 
be  published  soon. 

Some  Active  Duty  Service  Members 
(ADSM)  are  assigned  Permanent  Change 
of  Station  Orders  to  locations  where 
Military  Treatment  Facilities  are 
unavailable.  TPR  was  established  by 
Section  731(b)  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
to  provide  a  TRICARE  Prime-like 
benefit.  As  defined  by  10  U.S.C. 
1074(c)(3)  the  benefit  is  for  ADSM 
assigned  to  remote  locations,  who 
pursuant  to  that  assignment,  work  and 
reside  at  a  location  that  is  more  than  50 
miles,  or  approximately  one  horn  of 
driving  time  to  the  nearest  military 
medical  treatment  facility.  ADSM  who 
are  TPR  eligible  are  required  to  emoU  in 
TPR.  Starting  October  30,  2000, 
TRICARE  eligible  Active  Duty  Family 
Members  residing  with  TPR  eligible 
ADSM  sponsors  within  a  TPR 
designated  area,  have  copayments,  cost- 
shares,  and  deductibles  waived  for 
CHAMPUS  covered  benefits,  except  for 
pharmacy  benefits,  imtil  the 
implementation  of  TRICARE  Prime 
Remote  for  Family  Members  or  October 
30.  2001  whichever  is  later.  Non- 
covered  CHAMPUS  benefits  are  not 
waived  and  shall  be  processed 
according  to  cmrent  requirements.  The 
claims  processor  will  pay  the  waived 
portion  of  the  claim  to  the  eligible 
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family  member  or  the  provider,  as 
appropriate.  If  the  claims  processor  is 
able  to  determine  the  eligible  family 
member  has  already  paid  the  waived 
portion  of  the  claim,  the  processor  shall 
reimburse  the  family  member. 
Retrospective  payments  of  waived 
charges  for  dates  of  service  on  or  after 
October  30,  2000  are  authorized. 

Eligible  family  members  will  be  able 
to  access  authorized  providers  without 
preauthorization  for  services  covered  by 
TRICARE.  However,  when  accessing 
care,  eligible  family  members  are 
required  to  use  network  providers 
where  and  when  available  within  the 
TRICARE  access  standards  to  obtain  the 
waiver  of  charges.  If  a  network  provider 
caimot  be  identified  within  the  access 
standards  established  under  TRICARE, 
the  eligible  family  member  shall  use  an 
authorized  provider  to  be  eligible  for  the 
waiver.  Existing  specialty  care 
preauthorization  requirements  remain 
in  affect  for  eligible  family  members 
enrolled  in  TRICARE  Prime.  To  the 
greatest  extent  possible,  contractors  will 
assist  eligible  family  members  in  finding 
a  TRICARE  network,  participating,  or 
authorized  provider. 

Vm.  Elimination  of  TRICARE  Prime 
Copayments  for  Dependents  of  Active 
Daty  Members 

Section  752  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
provides  that  no  copayment  shall  be 
charged  for  care  provided  under 
TRICARE  Prime  to  a  dependent  of  a 
member  of  the  uniformed  services. 
Copayments  for  prescriptions  and  point- 
of-service  (POS)  charges  are  not  covered 
by  this  provision  and  will  continue  to 
be  applied.  Copayments  for 
prescriptions  will  be  in  accordance  with 
those  authorized  by  10  U.S.C.  1074g, 
partially  implemented  by  this  rule.  This 
is  consistent  with  the  Conference 
Committee  Report  statement  that  "it  is 
not  the  intent  of  the  conferees  to 
eliminate  copayments  for 
pharmaceutical  benefits  under  the  mail 
order  pharmacy  program  or  such  similar 
cost  shares."  (H.  Conf.  Rept.  No  106- 
945,  p.  819-20.)  Point-of-service  (POS) 
charges  are  not  covered  by  Section  752 
because  they  are  not  for  care  provided 
under  TRICARE  Prime,  but  rather  for 
care  provided  outside  the  TRICARE 
Prime  network  structure  under  the  POS 
option.  The  POS  option  allows  enroUees 
to  self-refer  for  non-emergency  health 
care  services  to  any  TRICARE 
authorized  civilian  provider.  The 
elimination  of  copayments  applies  to  all 
CHAMPUS-covered  services  received  by 
a  TRICARE  Prime  active  duty  family 
member  on  or  after  April  1,  2001. 


n.  Reimbursement  of  Reasonable 
Travel  Expenses  for  Distant  Referrals  of 
TRICARE  Prime  Beneficiaries 

Section  758  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
provides  reimbursement  of  reasonable 
travel  expenses  for  TRICARE  Prime 
beneficiaries  referred  by  their  primary 
care  manager  to  a  specialty  care 
provider  who  provides  services  more 
than  100  miles  from  the  primary  care 
manager's  office. 

X.  Reduction  of  Retiree  Catastrophic 
Cap 

Section  759  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
modified  chapter  55  of  title  10,  United 
States  Code,  by  amending  Section 
1086(b)(4)  and  reducing  the  catastrophic 
cap  on  payments  from  $7,500  to  $3,000 
for  retirees,  their  family  members  and 
survivors. 

XI.  Public  Comments 

We  published  the  interim  final  rule 
on  February  9,  2001,  and  provided  a  60- 
day  conunent  period.  We  received 
public  comments  from  one  commenter 
who  indicated  that  she  was  writing  on 
behalf  of  over  150  recruiting  families 
remotely  located  in  Wisconsin  and  the 
upper  peninsula  of  Michigan.  This 
commenter  made  two 
recommendations. 

The  first  recommendation  pertains  to 
the  coverage  for  school  required 
physicals.  While  she  applauded  the 
addition  of  coverage  for  school  required 
physicals  for  CHAMPUS  eligible 
beneficiaries  ages  5  through  11,  the 
commenter  raised  concerns  that  the 
scope  of  such  coverage  with  regard  to 
age  is  too  limited.  The  commenter  stated 
that  a  physical  examination  in  reality  is 
a  necessity  and  recommended  to  extend 
coverage  for  yearly  physical 
examinations  to  all  CHAMPUS  eligible 
dependent  children.  The 
recommendation  cannot  be 
accommodated  since  the  legislative 
language  was  specific  regarding  the 
requirements  for  coverage  under  the 
program.  Section  703  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2001  (Pub.  L.  106-398)  restricts 
coverage  of  school  physicals  to 
beneficiaries  ages  5  through  11  required 
in  connection  with  school  requirement. 
Legislative  action  would  be  required  in 
order  to  extend  physical  examinations 
to  all  eligible  dependent  children. 

The  second  recommendation  pertains 
to  the  higher  cost-shares  for  TRICARE 
Prime  enroUees  under  the  point-of- 
service  option  when  they  use  non- 
network  pharmacies.  The  point-of- 
service  cost  sharing  includes  a 


deductible  of  $300  individual  or  $600 
family,  and  a  50  percent  cost-share.  The 
commenter  stated  that  TRICARE  Prime 
enroUees,  located  in  areas  where 
MUitary  Treatment  Faciities  are 
unavailable  (remote  locations),  face  an 
unjust  hardship  financially  with  this 
rule  and  quite  often  in  remote  locations 
they  do  not  have  a  choice  of  pharmacies 
for  filling  their  prescriptions.  She  gave 
an  example  of  a  situation  where  a 
medication  was  not  available  through 
network  pharmacies  or  the  mail  order 
pharmacy  but  was  available  through  a 
non-network  pharmacy  and  raised  her 
concerns  regarding  the  higher  point-of- 
service  cost  sharing  in  this  case  when 
according  to  her  the  use  of  non-network 
pharmacy  wais  the  only  choice.  With 
reference  to  section  199.21(f)(4), 
regarding  application  of  point-of-service 
cost-share  of  50  percent  for  Prime 
enroUees  who  use  non-network 
pharmacies  without  proper 
authorization,  she  requested 
clarification  of  the  wording  "without 
proper  authorization."  The  conmienter 
recommended  that  TRICARE  Prime 
enroUees  should  face,  at  most,  the  same 
cost-share  and  deductibles  faced  by 
TRICARE  Standard  beneficiaries  when 
using  non-network  pharmacies.  The 
Standard  beneficiaries  pay  20  percent  or 
$9.00  copay,  whichever  is  greater,  per 
prescription  from  non-network  retail 
pharmacies  for  a  30-day  supply  of  a 
drug.  We  non-concur  with  the 
commenter's  recommendation.  The 
point-of-service  cost  sharing  for 
TRICARE  Prime  enroUees  is  the  same  as 
existing  policy  and  is  simply  restated  in 
the  rule  for  completeness.  The 
advantages  of  establishing  retail 
networks  is  to  keep  prices  down  for 
both  the  beneficiary  and  the 
government.  Non-network  pharmacies 
can  charge  the  government  and  the 
beneficiary  higher  prices.  Network 
pharmacies  are  under  contract  to 
provide  services  at  negotiated  prices.  As 
with  all  national  heal&  plans,  enroUees 
who  do  not  take  advantage  of 
established  networks  will  pay  an 
additional  portion  of  the  cost-share  that 
could  have  been  avoided  had  they  used 
the  networks  established  by  their  plan 
sponsor.  Regarding  the  example  on 
availabiUty  of  drugs,  the  availability  of 
prescription  drugs  generally  is  the  same 
for  networks  as  non-network 
pharmacies.  Normally,  if  a  covered  drug 
is  available  at  a  non-network  pharmacy, 
it  should  also  be  available  at  a  network 
pharmacy.  If  a  TRICARE  Prime  enroUee 
is  encountering  availability  problems  of 
a  specific  medication,  then  the  Managed 
Care  Support  (MCS)  contractor  for  that 
TRICARE  region  shoiUd  be  contacted  for 
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assistance.  The  term  "proper 
authorization"  appUes  to  authorization 
that  must  be  given  by  the  MCS 
contractor  when  the  enroUee  requires 
the  use  of  non-network  source  of  care. 
The  primary  focus  of  this  clause  is  for 
extenuating  circumstances  and 
situations  involving  out  of  region  care. 
With  these  authorizations,  enroUees  are 
not  subject  to  the  point-of-service  cost 
sharing.  Situations  for  remote  locations 
are  also  being  addressed  in  a  separate 
rule  on  TRICARE  Prime  Remote  for 
Family  Members. 

All  comments  within  DoD  and  frt>m 
Other  interested  federal  agencies  have 
been  reviewed  and  considered. 

Xn.  Regulatory  Procedures 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
significemt  regulatory  action,  defined  as 
one  would  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  or 
have  other  substantial  impacts.  The 
Regulatory  Flexibility  Act  (RFA) 
requires  that  each  FedereJ  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  rule  is  a  significant  regulatory 
action  under  Executive  Order  12866,  as 
it  would  add  over  $200  milUon  for  DoD 
in  annual  healthcare  benefit  costs.  This 
cost  estimate  is  based  on  historical 
TRICARE  costs  and  an  assessment  of 
potential  users  times  average  benefit 
fx>sts  per  person  for  each  of  the 
provisions  addressed.  Benefits  of  the 
rule  include  an  increased  level  of  health 
care,  particularly  pharmacy  coverage  for 
Medicare-eligible  beneficiaries  of  the 
Department  of  Defense  military  health 
system.  It  has  been  determined  to  be 
major  under  the  Congressional  Review 
Act.  However,  this  rule  does  not  require 
a  regulatory  flexibility  analysis  as  it 
would  have  no  significant  economic 
impact  on  a  substantial  nxunber  of  small 
entities.  This  rule  wiU  not  impose 
additional  information  collection 
requirements  on  the  public  imder  the 
paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3511). 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Dental  health,  Health  care, 
Health  insurance,  Individuals  with 
disabilities.  Military  personnel. 

The  interim  final  rule  published  on 
February  9,  2001  (66  FR  9651),  and 
corrected  on  February  15,  2001  (66  FR 
10367),  March  26,  2001  (66  FR  16400). 
and  March  19.  2002  (67  FR  12472)  is 
adopted  as  final  with  the  following 
changes: 


PART  199— [AMENDED] 

1.  The  authority  citation  for  part 
199  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  chapter 
55. 

2.  Section  199.3  is  amended  by 
revising  paragraphs  (b)(2)(i)(D), 
(b)(4)(iii),  (f)(3)(vi)  and  the  text  of 
paragraph  (f)(3)(vii)  preceding  the  note 
to  read  as  follows: 

§199.3    Eligibility. 

***** 

(b)*  *  * 

(2)*  *  * 

(i)*  *  * 

(D)  Must  not  be  eligible  for  Part  A  of 
Title  XVm  of  the  Social  Security  Act 
(Medicare)  except  as  provided  in 
paragraphs  (b)(3),  (f)(3)(vii),  (f)(3)(viii) 
and  (f)(3)(ix)  of  this  section;  and 
***** 

(4)*    *   * 

(iii)  Effective  date.  The  CHAMPUS 
eUgibility  established  by  paragraphs 
(b){4)(i)  and  (ii)  of  this  section  is 
applicable  to  health  care  services 
provided  on  or  after  October  30,  2000. 
***** 

(f)*  *  * 

(3)*   *   * 

(vi)  Attainment  of  entitlement  to 
hospital  insiuance  benefits  (Part  A) 
under  Medicare  except  as  provided  in 
paragraphs  (b)(3),  (f)(3)(vii),  (f)(3)(viii) 
and  (f)(a)(ix)  of  this  section.  (This  also 
applies  to  individuals  living  outside  the 
United  States  where  Medicare  benefits 
are  not  avaUable.) 

(vii)  Attainment  of  age  65,  except  for 
dependents  of  active  duty  members, 
beneficiaries  not  eligible  for  Part  A  of 
Medicare,  beneficiaries  entitled  to  Part 
A  of  Medicare  who  have  enroUed  in  Part 
B  of  Medicare;  and  as  provided  in 
paragraph  (b)(3)  of  this  section.  For 
those  who  do  not  retain  CHAMPUS, 
CHAMPUS  eUgibility  is  lost  at  12:01 
a.m.  on  the  first  day  of  the  month  in 
which  the  beneficiary  becomes  entitled 
to  Medicare. 
***** 

3.  Section  199.4  is  amended  by 
revising  paragraph  (g)(68)  to  read  as 
follows: 

§  1 99.4    Basic  program  benefits. 

***** 

(g)*  *   * 

(68)  Travel.  All  travel  even  though 
prescribed  by  a  physician  and  even  if  its 
purpose  is  to  obtain  medical  care, 
except  as  specified  in  paragraph  (a)(6)  of 
this  section  in  connection  with  a 
CHAMPUS-required  physical 
examination  and  as  specified  in 
§  199.1 7(n)(2)(vi). 


4.  Section  199.22  is  amended  by 
revising  paragraph  (d)(lKi)  and  adding  a 
Note  after  paragraph  (d)(l)(v)  to  read  as 
follows: 

§  199.22    TRICARE  Retiree  Dental  Program 
(TRDP). 

***** 

(d)*   *   * 

(D*  '  ' 

(i)  Members  of  the  Uniformed 
Services  who  are  entiUed  to  retired  pay, 
or  former  members  of  the  armed  forces 
who  are  Medal  of  Honor  recipients  and 
who  are  not  otherwise  entitled  to  dental 
benefits; 
**_*»* 

(v)*  *  * 

Note  to  paragraphs  (d)(l)(iii),  (d)(l)(iv).  and 
(d)(l)(v):  Eligible  dependents  of  Medal  of 
Honor  recipients  are  described  in 
§  199.3(b)(2)(i)  (except  for  former  spouses) 
and  §  199.3(b)(2)(ii)  (except  for  a  child  placed 
in  legal  custody  of  a  Medal  of  Honor 
recipient  under  §  199.3(b)(2)(ii)(H)(4)). 
***** 

Dated:  March  20.  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-7862  Filed  4-2-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

49  CFR  Part  659 
[FTA-A-2002-1 14401 
RIN2132-AA69 

Rail  Fixed  Guideway  Systems;  State 
Safety  Oversight 

agency:  Federal  Transit  Administration. 

DOT. 

ACTION:  Direct  final  rule. 


SUMMARY:  The  Federal  Transit 
Administration  (FT A)  is  revising  the 
definition  of  "accident"  as  used  in  the 
State  Safety  Oversight  regulation  to 
achieve  consistency  with  the  reporting 
requirements  of  the  revised  Safety  and 
Security  Module  of  the  National  Transit 
Database  (NTD),  updated  February  2002. 
The  term  and  definition  of  "accident"  is 
removed  and  replaced  with  the  term 
and  definition  "major  incident." 
DATES:  This  rule  is  effective  July  2,  2002 
unless  a  written  adverse  comment,  or 
written  notice  of  intent  to  submit  an 
adverse  comment,  reaches  the  Docket 
Management  FaciUty  on  or  before  June 
3,  2002.  If  an  adverse  comment,  or 
notice  of  intent  to  submit  an  adverse 
comment,  is  received.  FTA  wiU 
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withdraw  this  direct  final  rule  and 
publish  a  notice  of  withdrawal  in  the 
Federal  Register. 
ADDRESSES:  You  may  mail  your 
comments  to  the  United  States 
Department  of  Transportation,  Docket 
Management  Facility.  PL^Ol.  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Written  comments  must  refer  to 
the  above  docket  number.  All  comments 
received  will  be  available  for  inspection 
at  the  above  address  from  9  ajn.  to  3 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Those  desiring  the 
agency  to  acknowledge  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard  with  their 
comments.  You  may  also  access  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov.  The  fax  niunber  is  (202) 
493-2251. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  this  rule,  contact 
Jerry  Fisher  or  Roy  Field,  Office  of 
Safety  and  Security,  FTA,  telephone 
202-366-2233.  fax  202-36d-7951.  For 
questions  on  viewing  or  submitting 
material  to  the  docket,  contact  Dorothy 
Beard.  Chief.  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

FTA  encourages  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
[FTA  2002-11440]  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8'/^  by 
11  inches,  siiitable  for  copying  and 
electronic  filing  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES  above.  You  may 
submit  your  comments  and  material  by 
mail,  hand  delivery,  fax,  or  electronic 
means  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES, 
but  please  submit  yoiu  comments  and 
materials  by  only  one  means.  FTA  will 
consider  all  conunents  and  material 
received  during  the  comment  period. 

Regulatory  Information 

The  FTA  is  publishing  a  direct  final 
rule  because  it  anticipates  no  adverse 
comment.  If  no  adverse  comment  or 
written  notice  of  intent  to  submit  an 
adverse  comment  is  received  within  the 
specified  comment  period,  this  rule  will 
become  effective  as  stated  in  the  DATES 
section.  In  that  case,  approximately  30 


days  before  the  effective  date.  FTA  will 
publish  a  document  in  the  Federal 
Register  stating  that  no  adverse 
comment  was  received  and  confirming 
that  this  rule  will  become  effective  as 
scheduled.  However,  if  FTA  receives  a 
written  adverse  comment  or  written 
notice  of  intent  to  submit  an  adverse 
comment,  it  will  publish  a  document  in 
the  Federal  Register  announcing 
withdrawal  of  all  or  part  of  this  rule.  If 
FTA  decides  to  proceed  with  a 
rulemaking  following  receipt  of  an 
adverse  comment,  FTA  will  publish  a 
separate  Notice  of  Proposed  Rulemaking 
(NPRM)  and  provide  a  new  opportunity 
for  comment. 

A  comment  is  considered  "adverse"  if 
the  comment  explains  why  this  rule 
would  be  inappropriate,  including  a 
challenge  to  the  rule's  imderlying 
premise  or  approach,  or  why  it  would 
be  ineffective  or  unacceptable  without  a 
change. 

Background  and  Purpose 

This  rulemaking  will  remove  the  term 
"accident"  under  this  section  and  add 
in  its  place  the  definition  and  term 
"major  incident."  This  action  is  taken 
because  FTA's  review  of  the  NTD,  as 
mandated  by  the  Department  of 
Transportation's  FY  2000 
Appropriations  Act,  resulted  in 
revisions  of  the  Safety  and  Security 
Module  of  the  NTD  "Reporting  Manual 
for  2002."  Consequently,  the  definition 
of  "accident"  in  Part  659.5  has  been 
removed  and  replaced  v«rith  the 
definition  and  term  "major  incident"  in 
this  part.  The  amended  reporting 
criteria  include  an  expanded  field  of 
causal  events  and  reporting  thresholds. 
"Major  Incidents"  include  both  safety 
and  seciuity  occurrences  that  involve 
fatalities,  midtiple  injuries,  property 
damage  and  evacuations  resulting  firom 
both  accidents  and  crimes. 

FTA  solicited  input  from  NTD 
stakeholders,  which  include  rail  transit 
agencies  reporting  to  State  Oversight 
Agencies  as  requiied  by  the  State  Safety 
Oversight  regulations.  It  was  apparent 
that  two  accident/incident  reporting 
definitions  would  cause  confusion, 
generate  inconsistent  data,  and  create  an 
additional  burden  for  rail  transit 
reporters. 

Although  this  rule  consists  of  a 
change  in  definition  and  conforms  this 
section  with  the  NTD  reporting 
requirement,  it  is  emphasized  that  the 
reporting  requirement  of  §  659.39. 
which  permits  the  State  Oversight 
Agency  to  specify  the  period  of  time  in 
which  an  affected  agency  must  report 
accidents/major  incidents,  has  not  been 
changed. 


Regulatory  Evaluation 

This  direct  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  Since  the 
rule  is  not  significant  under  this  Order, 
it  has  not  been  reviewed  by  the  Office 
of  Management  and  Budget.  It  is  not 
significant  under  the  regulatory  policies 
and  procediues  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Federal  Transit 
Administration  (FTA)  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procediutjs  of 
DOT  is  unnecessary. 

This  direct  final  rule  would  remove 
the  phrase  and  definition  of  "accident" 
in  49  CFR  part  659  and  add  in  its  place 
the  phrase  and  definition  of  "major 
incident"  in  order  to  be  consistent  with 
the  revised  reporting  requirements  of 
the  NTD.  Consequently,  this  rule  would 
not  impose  any  mandatory  cost  on  the 
agencies  it  involves.  Any  incremental 
costs  are  negligible,  and  the  policy  and 
economic  impact  will  have  no 
significant  effect. 

Small  Entities 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  FTA 
considers  whether  this  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

FTA  expects  that  this  rule  would  have 
a  minimal  economic  impact  on  small 
entities.  It  wUl  provide  greater  clarity 
and  ease  of  implementation  for  small 
entities  by  conforming  FTA's  regulatory 
definition  to  that  of  the  NTD. 

Paperwork  Reduction  Act 

This  rule  includes  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PWRA)  (44  U.S.C.  3501.  et.  seq.)  The 
Office  of  Management  and  Budget 
approved  FTA's  PWRA  request  for  part 
659  under  OMB  2132-0558.  This  rule 
includes  the  same  information 
collection  previously  approved  by  OMB. 

Executive  Order  13132 

FTA  has  analyzed  this  rule  under  the 
principles  and  criteria  contained  in 
Executive  Order  13132,  and  has 
determined  that  this  rule  does  not  have 
sufficient  implications  for  Federalism  to 
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warrant  the  preparation  of  a  Federalism 
Assessment.  This  rulemaking  only 
removes  the  definition  and  term 
accident  in  part  659  and  replaces  it  with 
the  definition  euid  phrase  "major 
incident;"  therefore  a  Federal 
assessment  is  unnecessary. 

Other  Executive  Orders 

There  are  a  number  of  other  Executive 
Orders  that  can  affect  rulemakings. 
These  include  Executive  Orders  13084 
(Consultation  and  Coordination  with 
Indian  Tribal  Governments).  12988 
(Civil  Justice  Reform).  12875  (Enhancing 
the  Intergovernmental  Partnership). 
12630  (Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights).  12898 
(Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations).  13045  (Protection  of 
Children  bom  Environmental  Health 
Risks  and  Safety  Risks),  and  12889 
(Implementation  of  North  American 
Free  Trade  Agreement).  We  have 
considered  these  Executive  Orders  in 
the  context  of  this  rule,  and  we  believe 
that  the  rule  does  not  directly  affect  the 
matters  covered  by  the  Executive 
Orders. 

List  of  Subjects  in  49  CFR  Part  659 

Railroads. 

For  the  reasons  discussed  in  the 
preamble,  FTA  amends  49  CFR  Part  659 
as  follows: 

PART  659— RAIL  HXED  GUIDEWAY 
SYSTEMS:  STATE  SAFETY 
OVERSIGHT 


1.  The  authority  citation  for  Part  659 
Continues  to  read  as  follows: 

Authority:  49  U.S.C.  5330. 

2.  Amend  §  659.5  by  removing  the 
definition  for  "Accident"  and  adding  in 
alphabetical  order  a  new  definition  for 
"Major  Incident"  and  revising  the 
definition  for  "Investigation"  as  follows: 

f  659.5    Definitions. 

Investigation  means  a  process  to 
determine  the  probable  cause  of  a  major 
incident  or  an  imacceptable  hazardous 
condition;  it  may  involve  no  more  than 
a  review  and  approval  of  the  transit 
agency's  determination  of  the  probable 
cause  of  a  major  incident  or 
unacceptable  hazardous  condition. 

Major  Incident  means  any  event 
involving  a  transit  vehicle  or  occurring 
on  a  transit-controlled  property, 
involving  one  or  more  of  the  following: 

(1)  A  fatality; 

(2)  Injuries  requiring  immediate 
medical  attention  away  fix)m  the  scene 
for  two  or  more  persons; 


(3)  Property  damage  equal  to  or 
exceeding  $25,000; 

(4)  An  evacuation  due  to  life  safety 
reasons; 

(5)  A  collision  at  a  grade  crossing; 

(6)  A  main-line  derailment; 

(7)  A  collision  with  person(s)  on  a 
right-of-way  resulting  in  injuries  that 
require  immediate  medical  attention 
away  from  the  scene  for  one  or  more 
persons;  and 

(8)  A  collision  between  a  rail  transit 
vehicle  and  other  rail  transit  vehicle  or 
a  transit  non-revenue  vehicle  resulting 
in  injuries  that  require  immediate 
medical  attention  away  from  the  scene 
for  one  or  more  persons. 


§659.39    [Amended] 

3.  Amend  §  659.39  by  removing  the 
word  "accidents"  from  the  paragraph 
and  section  heading  and  add  in  its  place 
the  words  "major  incidents." 

§659.41    [Amended] 

4.  Amend  §  659.41  by  removing  the 
word  "accidents"  in  paragraphs  (a)  and 

(b)  and  add  in  its  place  the  word  "major 
incidents." 

§659.45    [Amended] 

5.  Amend  §  659.45  by  removing  the 
word  "accidents"  in  paragraphs  (b)  and 

(c)  and  add  in  its  place  the  word  "major 
incidents." 

Dated;  March  28.  2002. 
Jemiifer  L.  Dom, 
Administrator,  Federal  Transit 
Administration. 

[FR  Doc.  02-8051  Filed  4-2-02;  8:45  amj 
BOXING  CODE  4910-57-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-301223;  FRL-6828-4] 
RIN  2070-AB78 

Furilazole;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule^ 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  the  inert 
ingredient  (herbicide  safener)  3- 
dichloroacetyl-5-(2-furanyl)-2.  2- 
dimethyloxazolidine,  which  is  also 
known  as  furilazole  (CAS  Reg.  No. 
121776-33-8)1  in  or  on  com 
commodities.  Monsanto  Company 
requested  this  tolerance  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 


DATES:  This  regulation  is  effective  April 
3.  2002.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
nvunber  OPP-301223.  must  be  received 
by  EPA  on  or  before  Jxme  3,  2002. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI..  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  yom  objections 
and  hearing  requests,  must  identify 
docket  control  number  OPP-301223  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kathryn  Boyle,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmented  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW., Washington.  DC  20460;  telephone 
number:  703  305-6304;  and  e-mail 
address:  boyle.katluyn@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiu^  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 

Examples  of  Poten- 
tially Affected 
Entities 

Industry 

111 
112 
311 
3?532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.^ o\x  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  frt)m 
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the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Envirormiental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/horae/guidelin.htm.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at:  http:// 
www.access.gpo.gov/cfr/cfrhtml_00/ 
Title  40/40cfrl80_00. html,  beta  site 
currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nxunber 
OPP-301223.  Tile  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes 
thedocuments  that  are  physically 
located  in  the  docket,  as  well  as  the 
documents  that  are  referenced  in  those 
documents.  The  public  version  of  the 
official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

n.  Background  and  Statutory  Findings 

Time-limited  tolerances  for  3- 
dichloroacetyl-5-(2-furanyl)-2.  2- 
dimethyloxazolidine.  also  known  as 
furilazole,  in  or  on  com  conunodities 
have  been  established  as  requested  by 
Monsanto  Company  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 


In  the  Federal  Register  of  October  20, 
1999  (64  FR  56502)(FRL-6386-  9),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  FFDCA.  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170)  announcing  the  filing  of  a  pesticide 
petition  (PP  1E4031)  for  tolerance  by 
Monsanto.  Suite  1100.  700  14'*'  Street 
NW.  ,  Washington  DC  20005.  This 
notice  included  a  summary  of  the 
petition  prepared  by  Monsanto,  the 
petitioner.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.471  be  amended  to  establish  again 
tolerances  for  residues  of  the  inert 
ingredient  (herbicide  safener)  3- 
dichloroacetyl-5-(2-furanyl)-2.  2- 
dimethyloxazolidine,  in  or  on  com 
commodities  at  0.01  part  per  million 
(ppm).  Time-limited  tolerances, 
expiring  Febmary  25,  2002,  were 
established  in  the  Federal  Register  of 
Febraary  23,  2000,  (65  FR  8859)  (FRL- 
6490-3).  Permanent  tolerances  were  not 
established  due  to  an  incomplete  data 
base.  The  follovdng  data  gaps  were 
identified:  Animal  metabolism  studies, 
radiovalidation  and  specificity  studies 
for  the  analytical  enforcement  method 
for  plants,  field  trial  data,  chronic 
toxicity  study  in  the  dog,  developmental 
toxicity  study  in  the  rabbit,  general 
metabolism  study,  and  in  vitro 
cytogenetic  assay.  These  data  gaps  have 
now  been  either  fulfilled  or  addressed 
in  another  manner,  such  as  a  data 
waiver. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that"  there  is  a  reasonable 
certainty  that  no  harm  will  result  bom 
aggregate  exposiue  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 


occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  &t>m  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regidatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26. 1997)  (FR1^5754- 
7). 

m.  Aggregate  Rislc  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action.  . 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2).  for  a  tolerance  for 
residues  of  furilazole  on  com 
commodities  at  0.01  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
furilazole  tolerances  follows. 


A.  Toxicologica}  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  furilazole  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxigity 


Guideline  No. 


870.3100 


870.3150 


Study  Type 


90-Oay  oral  toxicity  rodents 


90-Oay  oral  toxicity  in  nonrodents 


Results 


NOAEL  =  7  mg/kg/day 

LOAEL  =  34/38  mg/kg/day  (male/female)  based  on  increased  absolute  liver 

weight  in  males,  increased  Irver-to-body  weight  ratio  in  males  and  females, 

and  increased  gamma  glutamyltransferase  in  females. 


NOAEL  =  5  mg/kg/day 

LOAEL  =  15  mg/kg/day  based  on  decreased  body  weight  gain  and  bile  duct 
inflammation  in  one-fourth  of  females. 
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Table  1  .—Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.3200 


870.3700a 


670.3700b 


870.3800 


870.4200 


870.4300 


Study  Type 


21 -Day  dermal  toxicity 


Prenatal  developmental  in  rodents 


Prenatal  devek>pmental  in  nonrodents 


Reproduction  and  fertility  effects 


Results 


Systemic  NOAEL  =  25  mg/kg/day 

Systemic  LOAEL  =  250  mg/kg/day  l)ased  on  increased  liver  weights. 


Maternal  NOAEL  =  10  mg/kg/day 

LOAEL  =  75  mg/kg/day  based  on  increased  liver  weight. 

Developmental  NOAEL  =  10  mg/kg/day 

LOAEL  =  75  mg/kg/day  based  on  increased  numl)er  of  resorptions. 


Maternal  NOAEL  =  10  mg/kg/day 

LOAEL  =  50  mg/kg/day  teased  on  clinical  signs  of  toxicity  and  reductions  in 

txxJy  weight,  txxly  weight  changes,  and  food  consumption. 
Developmental  NOAEL  =  greater  than  or  equal  to  50  mg/kg/day 
LOAEL  =  is  not  identified,  but  wouW  be  greater  than  50  mg/kg/day 


Combined 
rats 


Chronic/Carcinogenicity 


Carctnogenk:ity  mice 


1870.5100  and  5300 


870.5375 


870.5385 


870.5395 


870.5550 


870.7485 


870.7600 


Gene  Mutation 


Cytogenetics 


Cytogenetics 


Cytogenetics 


Other  Effects 


Metabolism  and  phamiacokinetks 


Dermal  penetration 


Parental/Systemic  NOAEL  =  8.97/10.67  mg/kg/day  male/female 

LOAEL  =  92.39/106.42  mg/kg/day  male/female  based  on  lower  body  weight 

gains  and  microscopic  lesions  of  the  liver,  kidneys  (females) 
Reproductive  NOAEL  =  equal  to  or  greater  than  92.39/106.42  mg/kg/day 

malA/fomolo 

LOAEL  =  is  not  identified,  but  would  be  greater  than  92.39/106.42  mg/kg/day 

male/female 
Offspring  NOAEL  =  8.97/10.67  mg/kg/day  male/female 
LOAEL  =  92.39/106.42  mg/kg/day  based  on  decreased  body  weight  gains  in 

both  generations  and  microscopic  lesions  of  the  liver  and  kidneys  of  F1 

males  and  females. 


Chronk;  NOAEL  =  0.26  mg/kg/day  (males) 

LOAEL  =  5.05  mg/kg/day  (males)  based  on  increased  absolute  and  relative 
liver  and  kidney  weights  in  males  and  females,  and  kidney  nephropathy, 
increased  gamma  glutamyl  transferase,  decreased  body  weight  gain,and 
moderate  increase  in  non-neoplastic  liver  lesions  in  females. 

Carcinogenic  (hepatocellular  carcinoma/adenoma)  in  both  sexes. 


Chronk:  NOAEL  =  5.9  mg/kg/day  (males) 

LOAEL  =  60.2  mg/kg/day  (males)  based  on  increased  incidence  of  mortality 
and  elevated  alanine  aminotransferase  in  males  and  increased  liver 
weights,  increased  incidence  of  panlobular  hepatocellular  hypetrophy  and 
chronic  lung  inflammation  in  females.  Carcinogenk:  (hepatocellular  car- 
cinoma/adenoma and  bronchio-atveolar  carcinoma/adenoma)  in  both  sexes 


There  was  a  weak  positive  response  for  inducing.reverse  gene  mutatk)ns  at 
high  precipitating  doses  in  Salmonella  typhimurium,  but  the  response  was 
negative  in  cultured  mammalian  cells. 


Induced  dose-related  chromosomal  al)errations  over  background 


Did  not  induce  chromosomal  aberration  in  bone  marrow  cells 


Did  not  yield  convincing  evidence  that  the  compound  was  dastogenk:  or 
aneugenic  in  this  in  vivo  system;  however,  the  maximum  tolerated  dose 
was  not  achieved. 


Negative  for  the  induction  of  unscheduled  DNA  synthesis  in  rat  primary 
hepatocytes.  


The  compound  undergoes  rapkj  absorption  and  nearly  complete  excretion 
within  48  hours.  The  total  recovery  of  administered  radioactivity  was  87.7  - 
95.1%  for  all  treatment  groups.  Primary  route  of  excretion  was  via  the 
feces  which  accounted  for  58  -  77%  of  the  administered  dose; 
excretinggreater  than  or  equal  to  94%  within  48  hours.  Urinary  excretion 
was  minor  and  accounted  for  13  -  24%  of  the  administered  dose  and  most 
of  it  (  greater  than  or  equal  to  84%)  was  excreted  within  24  hours. 


A  demial  absorption  study  is  not  available.  A  demial  absorption  factor  of  30 
%  was  extrapolated  from  the  developmental  toxicity  study  and  the  21 -day 
dermal  toxicity  study,  both  in  the  rat.  
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Furilazole  for  Use  in  Human  Risk 
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B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  An  uncertainty  factor 
(UF)  is  applied  to  reflect  uncertainties 
inherent  in  the  extrapolation  from 
laboratory  animal  data  to  humans  and  in 
the  variations  in  sensitivity  among 
members  of  the  human  population  as 
well  as  other  unknowns.  An  UF  of  100 
is  routinely  used,  lOX  to  accoimt  for 
interspecies  differences  and  lOX  for 
intra  species  differences.  An  additional 
imcertainty  factor  of  3X  was  used  to 
account  for  the  lack  of  a  chronic  dog 
study. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RID)  where 
the  RfD  is  equal  to  the  NOAEL  divided 


by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10'^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departiue"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departiu^  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposiu«  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
sununary  of  the  toxicological  endpoints 
for  furilazole  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Furilazole  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 


Acute  Dietary  females  13- 
SOyears  of  age 


Chronic  Dietary  all  populations 


Short-Term  Incidental  Oral  (1  to 
7  days)  (Residential) 


Intermediate-Term  Incidental 
Oral  (1  week  toseveral 
months)  (Residential) 


Dose  Used  in  Risk 
Assessment,  UF 


NOAEL  =  10  mg/kg/day 

UF=  100 

Acute  RfD  =  0.1  mg/kg/day 


NOAEL  =  0.26  mg/kg/day 
UF  =  300 

Chronk:  RfD  =  0.0009  mg/ 
kg/day 


oral  study  NOAEL  =  10  mg/ 

kg/day 


Short-Term  Denmal  (1  to  7  days) 
(Resklential) 


Intermediate-Temfi  Dermal  (1 
week  to  several  montt»)  (Res- 
idential) 


Long-Term  Dermal  (several 
months  to  lifetime)  (Resklen- 
tial) 


Short-Term  Inhalation  (1  to  7 
days)  (Reskjential) 


oral  study  NOAEL  =  7  mg/ 
kg/day 


dermal  study  NOAEL  =  25 

mg/kg/day 
(dermal  at>sorptk>n  rate  =  F^ 

A%) 


FQPA  SF*  and  Level  of 

Concern  for  Risk 

Assessment 


FQPA  SF  =  1 

aPAD  =  acute  RfD/FQPA 

SF  = 
0.1  mg/kg/day 


FQPA  SF  =  1 

cPAD  =  chronk:  RfD/FQPA 

SF  = 
0.0009  mg/kg/day 


LOC  for  MOE  =  100  (Resi- 
dential) 


LOC  for  MOE  =  100  (Resi- 
dential) 


LOC  for  MOE  =  100  (Resi- 
dential) 


dermal  study  NOAEL  =  25 

mg/kg/day 
(dermal  absorption  rate  =  N/ 

A%) 


oral  study  NOAEL  =  0.26 

mg/kg/day 
(dermal  absorptk>n  rate  = 

30% 


oral  study  NOAEL  = 
10  mg/kg/day  (inhalation 
absorptkm  rate  =  100%) 


LOC  for  MOE  =  100  (Resi- 
dential) 


LOC  for  MOE 
dential) 


100  (Resi- 


LOC  for  MOE  =  100  (Resi- 
dential) 


Study  and  Toxkx)iogk:al  Effects 


Developmental  Toxkiity  Study  in  the  rat 
LOAEL  =  75  mg/kg/day  based  on  increased 
numt>er  of  resorptions. 


Combined  Chronic/Carcinogenkiity  Study  in  the 

rat 
LOAEL  =  5.05  mg/kg/day  based  on  Increased 

absolute  and  relative  liver  and  kidney  weights 

in  males 


DevelopmentalToxkJity  Study  in  the  rat 
LOAEL  =  75  mg/kg/day  based  on  increased 
liver  weights,  decreased  body  weights,  body 
weight  gains  and  food  consumption. 


90-Day  rat 

LOAEL  =  34  mg/kg/day  based  on  increased  ab- 
solute and  relative  liver  weights  and  alter- 
atk)ns  in  clink^al  chemistry  parameters. 


21  -Day  Dermal  in  the  rat 
LOAEL  =  250  mg/kg/day  based  on  increased 
liver  weights. 


21 -Day  Dermal  in  the  rat 
LOAEL  =  250  mg/kg/day  based  on  increased 
liver  weights. 


Combined  Chronk:/Carcinogenk:ity  Study  in  the 

rat 
LOAEL  =  5.05  mg/kg/day  based  on  increased 

absolute  and  relative  liver  and  kidney  weights 

in  males 


Devekipmental  Toxk:ity  Study  in  the  rat 
LOAEL  =  75  mg/kg/day  based  on  increased 
liver  weights,  decreased  body  weights,  body 
weight  gains  and  food  consumption. 
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TABLE  2  —Summary  of  Toxicological  Dose  and  Endpoints  for  Furilazole  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 


Dose  Used  in  Risk 
Assessment,  UF 


Intermediate-Temn  Inhalation  (1 
week  to  several  months)  (Res- 
idential) 


Long-Term  Inhalation  (several 
months  to  lifetime)  (Reskjen- 
tial) 


oral  study  NOAEL  =  7  mg/ 

kg/day 
(inhalation  absorption  rate  = 

100%) 


( Jancer  (oral,  dennal,  inhalation) 


oral  study  NOAEL  = 
0.26  mg/kg/day  (inhalation 
absorption  rate  =  100%) 


FQPA  SF*  and  Level  of 

Concern  for  Risk 

Assessment 


LOC  for  MOE  =  100  (Resi- 
dential) 


oral  study 

01*  =  0.0274  (mg/kg/ 

day)i 
(dermal  absorption  rate  = 

30% 
inhalatk>n  absorption  rate  = 

100%) 


LOC  for  MOE  =  100  (Resi- 
dential) 


Study  and  Toxicological  Effects 


90-Day  rat 

LOAEL  =  34  mg/kg/day  based  on  increased  at>- 
solute  and  relative  liver  weights  and  alter- 
ations in  dinkal  chemistry  parameters. 


LOC  =  the  range  of  1  x 
10  8 


Combined  Chronta/Carcinogenidty  Study  in  the 

rat 
LOAEL  =  5.05  mg/kg/day  based  on  increased 

absolute  and  relative  liver  and  kidney  weights 

in  males 


Classified  as  likely  to  be  carcinogenic  to  hu- 
mans by  all  routes  of  exposure  based  on 
hepatocellular  ademonas  and  carcinomas  in 
rats  and  mk»,  branchio-alveolar  adenomas 
and  carcinomas  in  female  mk»,  testcular  in- 
terstitial cell  tumors  in  male  rats  and  stomach 
tumors  in  female  mk». 


•  The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


".  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
'eed  uses.  Time-limited  tolerances 
expiring  February  25.  2002)  have  been 
established  (40  CFR  180.471)  for  the 
residues  of  furilazole,  in  or  on  com 
commodities.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  furilazole  in  food  as 
follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM^m) 
analysis  evaluated  the  individual  food 
consiunption  as  reported  byrespondents 
in  the  USDA  1989-1992  nationwide 
Gontinuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  Agency  made  the 
following  assumptions  for  the  acute 
exposure  assessment:  that  100%  of  the 
entire  com  crop  received  an  application 
of  furilazole.  i.e.  100%  crop  treated 
(PGT),  and  that  all  com  commodities 
contained  residues  of  furilazole  at  the 
tolerance  level. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposxtfe  Evaluation  Model 
(DEEMT'^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Gontinuing 
Siuveys  of  Food  Intake  by  Individuals 
(GSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
same  assumptions  were  made  for  the 


chronic  exposureassessments:  That 
100%  of  the  entire  com  crop  received 
an  application  of  furilazole.  i.e.  100% 
crop  treated  (PGT),  and  that  all  com 
commodities  contained  residues  of 
furilazole  at  the  tolerance  level, 
iii.  Cancer.  In  conducting  this 
carcinogenic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM^'^)  analysis  evaluated  the 
individual  food  consiunption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Gontinuing 
Surveys  of  Food  Intake  by  Individuals 
(GSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
same  assiunptions  were  made  for  the 
cancer  exposure  assessments:  That 
100%  of  the  entire  com  crop  received 
an  application  of  furilazole.  i.e.  100% 
crop  treated  (PGT),  and  that  all  com 
commodities  contained  residues  of 
furilazole  at  the  tolerance  level. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposiue  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
furilazole  in  drinking  water.  Because  the 
Agency  does  not  have  comprehensive 
monitoring  data,  drinking  water 
concentration  estimates  are  made  by 
reliance  on  simulation  or  modeling 
taking  into  account  data  on  the  physical 
characteristics  of  furilazole. 

The  Agency  used  the  Pesticide  Root 
Zone/Exposiu«  Analysis  Modeling 
System(PRZM/EXAMS).  to  produce 
estimates  of  pesticide  concentrations  in 
an  index  reservoir  for  an  Ohio  com 
crop.  The  PRZM/EXAMS  model 
includes  a  percent  crop  area  factor  as  an 
adjustment  to  account  for  the  maximum 


percent  crop  coverage  within  a 
watershed  or  drainage  basin.  The  SGI- 
GROW  model  is  used  to  predict 
pesticide  concentrations  in  shallow 
groundwater. 

Neither  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these -models  by  the 
Agency  at  this  stage  isto  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  hvunan  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EEGs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOGs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOGs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOGs  address 
total  aggregate  exposing  to  furilazole 
they  are  further  discussed  in  the 
aeeregate  risk  sections  below. 
Tiased  on  thfe  PRZM/EXAMS  model 
the  estimated  environmental 
concentrations  (EEGs)  of  huilazole  for 
acute  exposures  are  estimated  to  be  1.2 
parts  per  billion  (ppb).  for  chronic  (non- 
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cancer)  exposiues  are  estimated  to  be 
0.8  ppb,  and  for  cancer  exposures  are 
estimated  to  be  0.22  ppb  for  surface 
water.  Based  on  the  Sa-GROW  model 
the  estimated  environmental 
concentrations  (EECs)  of  furilazole  for 
acute,  chronic  and  cancer  exposures  are 
estimated  to  be  0.02  ppb  for  groimd 
water. 

3.  From  non-dietary  exposure.  The 
term  "residentialexposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets).  Furilazole 
is  not  registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  oftoxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ciunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
furilazole  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
ciimulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
furilazole  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  furilazole  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
ounulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 


toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  hiunans. 

2.  Prenatal  and  postnatal  sensitivity. 
No  qualitative  or  quantitative  evidence 
of  increased  susceptibility  in  the  rat  or 
rabbit  fetuses  following  in  utero 
exposure  in  the  developmental  toxicity 
studies  nor  to  the  offspring  following 
pre/post  natal  exposure  in  the  two 
generation  reproduction  study. 

3.  Conclusion.  With  the  exception  of 
the  chronic  dog  study,  there  is  a 
complete  toxicity  data  base  for 
furilazole  and  exposure  data  are 
complete  or  are  estimated  based  on  data 
that  reasonably  accounts  for  potential 
exposures.  Taking  into  account  the  lack 
of  increased  susceptibility  and  the 
completeness  of  the  data  on  toxicity  and 
exposure,  EPA  determined  that  the  lOX 
safety  factor  to  protect  infants  and 
children  should  be  removed. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  firom  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female). 


and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consimiption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposing  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change,  ff  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  (at  the  95th  percentile)  from 
food  to  furilazole  is  less  than  one 
percent  of  the  aPAD  for  females  13  to  50 
years.  In  addition,  there  is  potential  for 
acute  dietary  exposiue  to  furilazole  in 
drinking  water.  The  acute  DWLOC  is 
3000  ppb.  Since,  the  DWLOC  is  greater 
than  the  EEC  for  surface  or  ground 
water.  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
theaPAD. 

2.  Chronic  risk.  Using  the  exposiu* 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  furilazole  from  food 
will  utilize  1.4  %  of  the  cPAD  for  the 
U.S.  population,  and  3.4  %  of  the  cPAD 
for  all  infants  less  than  1  year  old. 
Percent  PADs  for  all  other  population 
subgroups  are  less  than  3.4%.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expectthe  aggregate 
exposure  to  exceed  100%  of  the  cPAD, 
as  shown  in  Table  3: 


•\ 
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|.            Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Furilazole 

Population  Subgroup 

cPAD  mg/kg/day 

%  cPAD 
(Food) 

Surface  Water  EEC 
(ppb) 

Ground  Water  EEC 
(ppb) 

Chronic  DWLOC 
(ppb) 

U.S.  Population 

All  infants  (less  than  1 

year  okJ) 
Children  1-6  years  old 
Children  7-12  years  old 

0.0009 
0.0009 

0.0009 
0.0009 

1.4 
3.4 

3.3 
2.5 

0.8 
0.8 

0.8 
0.8 

0.02 
0.02^ 

0.02 
0.02 

31 
8.7 

8.7 
8.7. 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  accoimt 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  backgroimd  exposure  level). 
Furilazole  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  svun  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  accoimt  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Furilazole  is  not 
registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  siun 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  level  of 
concern. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Using  the  exposure 
assumptions  discussed  in  this  imit  for 
cancer  exposure,  the  cancer  dietary 
exposure  from  food  to  furilazole  is  3.5 
X  10''.  In  addition,  there  is  potential  for 
cancer  dietary  exposure  to  furilazole  in 
drinking  water.  The  cancer  DWLOC  is 
1.3  ppb.  Since,  the  DWLOC  is  greater 
than  the  EEC  for  surface  or  groimdwater, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  the  range  of  1  x  10-^. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  furilazole 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(capillary  gas  chromotography  using 
electron  capture  detection)  is  available 
to  enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Calvin 
Furlow,  PRRIB,  IRSD  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-5229;  e- 
mail  address:  furlow.calvin@epa.gov. 


B.  International  Residue  Limits 

There  are  no  CODEX,  Canadian  or 
Mexican  limits  for  residues  of  furilazole 
in  com  raw  agricultural  commodities. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  furilazole,  3- 
dichloroacetyl-5-(2-furanyl)-2,  2- 
dimethyloxazolidine,  which  is  also 
known  as  furilazole  (CAS  Reg.  No. 
121776-33-8),  in  or  on  com 
commodities  at  0.01  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govem  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301223  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  June  3.  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
groimds  for  the  objections  (40  CFR 


178.25).  tf  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  bymailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Environmental 
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Protection  Agency.  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  LB. 2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301223,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCn 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  B.l/8.0or  ASCII 
file  format.  Do  not  include  any  CBI  in 
your  electronic  copy.  You  may  also 
submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requimnents 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OM6)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Plaiming  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 


been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  anyinformation  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
(Drder  12898,  entiUed  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism[64  FR  43255,  August  10, 
1999).  Executive  Order  13132requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications." 
"Policies  that  have  federalism 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 


processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoiuitable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  nde  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  willsubmit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 

Agricultiual  conunodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
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Dated:  March  19.  2002. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore ,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.471  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 80.471    Furilazole;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  furilazole;  3- 
dichloroacetyl-5-(2-furanyl)-2.  2- 
dimethyloxazolidine  (CAS  Reg.  No. 
121776-33-8)  when  used  as  an  inert 
ingredient  (safener)  in  pesticide 
formulations  in  or  on  the  following  raw 
agricultural  commodities  when  applied 
at  an  annual  application  rate  of  0.1 
pound  of  safener  per  acre: 


Commodity 

Parts  per  million 

Com,  field,  forage 

0.01 

Com.  field,  grain   ... 

0.01 

Com,  field,  stover 

0.01 

Com,  pop,  grain  .... 

0.01 

Com.  pop,  stover  .. 

0.01 

(FR  Doc.  02-8060  Filed  4-2-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-712,  MM  Docket  No.  01-162,  RM- 
10183] 

Digital  Television  Broadcast  Service; 
Cocoa,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  May  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-162, 
adopted  March  25,  2002,  and  released 
April  1,  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hoius  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  dociunent  may 
also  be  piuchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International,  Portals  II,  445 
12th  Street,  SW..  CY-B402,  Washington, 
DC  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regidations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Florida,  is  amended  by  removing  DTV 
channel  51  and  adding  DTV  channel 
53c  at  Cocoa. 

Federal  Communications  Commission. 
Barbara  A.  Kieisman, 
Chief  Video  Division,  Media  Bureau. 
[FR  Doc.  02-7978  Filed  4-2-02;  8:45  am) 

BILUNG  CODE  6n2-01-P 


summary:  The  Commission,  at  the 
request  of  Good  Life  Broadcasting,  Inc., 
licensee  of  station  WTGL-TV, 
substitutes  DTV  channel  53c  for  DTV 
channel  51.  See  66  FR  39726,  August  1, 
2001.  DTV  channel  53c  can  be  allotted 
to  Cocoa,  Florida,  in  compliance  with 
the  principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (28-35-12  N.  and 
81-04-58  W.)  with  a  power  of  13.0, 
HAAT  of  514  meters  and  with  a  DTV 
service  population  of  1876  thousand. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-620;  MM  Docket  No.  99-244;  RM- 
9678, 9873] 

Radio  Broadcasting  Services; 
Cumberland,  ICY  and  Weber  City,  Glade 
Spring,  Marlon,  Riciiiands  and  Grundy, 
VA. 

AGENCY:  Federal  Commtmications 
Commission.  • 

ACTION:  Final  rule. 


summary:  The  Commission,  at  the 
request  of  Holston  Valley  Broadcasting 
Corporation,  allots  Channel  274A  at 
Glade  Spring,  Virginia,  as  the 
community's  first  local  aural 
transmission  service  (RM-9873).  To 
accommodate  the  allotment,  we  will  (1) 
substitute  Channel  263A  for  Channel 
2  73 A  at  Marion,  Virginia,  and  modify 
Station  WOLD-FM's  license 
accordingly;  (2)  substitute  Channel 
249A  for  Channel  264A  at  Richlands, 
Virginia,  and  modify  Station  WRIC- 
FM's  license  accordingly;  and  (3) 
substitute  Channel  2654A  for  Channel 
249A  at  Gnmdy,  Virginia,  and  modify 
Station  WMP(FM)'s  license 
accordingly.  We  also  deny  the  petition 
for  rule  making  filed  by  Ciunberland 
City  Broadcasting  Company  requesting 
the  substitution  of  Channel  274C3  for 
Channel  2  74 A  at  Cumberland,  the 
reallotment  of  Channel  274C3  from 
Cumberland  to  Weber  City,  Virginia, 
and  the  modification  of  Station 
WSEH{FM)'s  license  accordingly  (RM- 
9678).  See  64  FR  37925,  July  14, 1999. 
See  Supplementary  Information,  infra. 
DATES:  Effective  May  3,  2002.  A  window 
for  Channel  2  74 A  at  Glade  Spring, 
Virginia,  will  not  be  opened  at  this  time. 
Instead,  the  issue  of  opening  this 
allotment  for  auction  will  be  addressed 
by  the  Commission  in  a  subsequent 
order. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-244, 
adopted  March  6,  2002,  and  released 
March  19,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street.  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 

20054.  .        ,   ^ 

Channel  274A  can  be  allotted  to  Glade 
Spring  in  compliance  with  the 
Conunission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.3  kilometers  (8.3  miles) 
east  at  petitioner's  requested  site.  The 
coordinates  for  Channel  274A  at  Glade 
Spring  are  36-45-15  North  Latitude  and 
81-37-56  West  Longitude.  Additionally, 
Channel  263A  can  be  substituted  at 
Marion  with  a  site  restriction  of  2.2 
kilometers  (1.3  miles)  north  at 


'^v 
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Snecial  Proerams  Administration,  U.S.        rather  it  authorizes,  until  January  1, 


hydrogen  peroxide  (stabilized  as 
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petitioner's  requested  site.  The 
coordinates  for  Channel  263A  at  Marion 
are  36-51-23  North  Latitude  and  81- 
30-21  West  Longitude.  Channel  249A 
can  be  substituted  at  Richlands  at 
Station  WRIC-FM's  presently  licensed 
site.  The  coordinates  for  Channel  249A 
at  Richlands  are  37-09-04  North 
Latitude  and  81-53-56  West  Longitude. 
Channel  264A  can  be  substituted  at 
Grundy  at  Station  WMJD(FM)'s 
presently  licensed  site.  The  coordinates 
for  Channel  264A  at  Grundy  are  37-18- 
08  North  Latitude  and  82-07-04  West 
Longitude. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  ui  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334.  336. 
§73.202    [AmwHtod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  adding  Glade  Spring,  Channel  274A; 
by  removing  Channel  2  73  A  and  adding 
Channel  263A  at  Marion;  by  removing 
Channel  264A  and  adding  Channel 
249A  at  Richlands;  and  by  removing 
Channel  249A  and  adding  Channel 
264A  at  Gnmdy. 

Federal  Communications  Commission. 

|ohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  02-7975  Filed  4-2-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-614;  MM  Docket  No.  00-79;  RM- 
9602] 

Radio  Broadcasting  Services;  Jackson 
and  Salyersvllle,  KY 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the  joint 
request  of  Intermountain  Broadcasting 
Company  and  Wallingford  Broadcasting 
Company,  Inc.,  substitutes  Channel 
247C2  for  Channel  2 93 A  at  Jackson, 
Kentucky,  and  modifies  Station  WJSN- 
FM's  license  accordingly.  To 
accommodate  the  upgrade,  we  also 
substitute  Channel  293C3  for  Channel 
247C3  at  Salyersvllle,  Kentucky,  and 
modify  Station  WRLV-FM's  Ucense 
accordingly.  See  65  FR  34996,  June  1, 
2000.  Channel  247C2  can  be  substituted 
at  Jackson  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.1  kilometers  (8.2  miles) 
north  at  Station  WJSN-FM's  requested 
site.  The  coordinates  for  Channel  247C2 
at  Jackson  are  37-40-19  North  Latitude 
and  83-24-21  West  Longitude. 
Additionally,  Channel  293C3  can  be 
substituted  at  Salyersvllle  without  the 
imposition  of  a  site  restriction  at  Station 
WRLV-FM's  requested  site.  The 
coordinates  for  Channel  293C3  at 
Salyersvllle  are  37-49-05  North 
Latitude  and  83-17-01  West  Longitude. 
DATES:  Effective  April  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-79, 
adopted  March  6,  2002  ,  and  released 
March  15,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors,  Qualex 
International,  Portals  II,  445  12th  Street. 
SW.,  Room  CY-B402,  Washington,  DC 
20554. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Kentucky,  is  amended 
by  removing  Channel  293A  and  adding 
Channel  247C2  at  Jackson;  and  by 
removing  Channel  247C3  and  adding 
Chaimel  293C3  at  Salyersvllle. 

Federal  Communications  Commission. 

John  A.  Karoiuos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  02-7974  Filed  4-2-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172, 173, 174, 176, 
178, 180 

[Doclcat  No.  RSPA-2000-7702  (HM-215D)] 

RIN  2137-A041 

Harmonization  With  the  United  Nations 
Recommendations,  interrurtlonal 
Maritime  Dangerous  Goods  Code,  and 
Intsmatlonal  Civil  Aviation 
Organization's  Technical  Instructions 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule;  corrections  and 
response  to  petitions  for 
reconsideration. 

SUMMARY:  On  June  21 ,  2001 ,  RSPA 
published  a  final  rule  under  Docket 
HM-2 1 5D  amending  the  Hazardous 
Materials  Regulations  (HMR)  based  on 
corresponding  provisions  of 
international  standards.  The  revisions 
were  made  to  facilitate  the 
transportation  of  hazardous  materials  in 
international  commerce.  This  final  rule 
corrects  errors  in  the  June  21,  2001,  final 
rule  and  responds  to  two  petitions  for 
reconsideration. 

DATES:  Effective  Date:  April  3,  2002. 

Voluntary  Compliance  Date: 
Compliance  with  the  regulations,  as 
amended  herein,  is  authorized  as  of 
June  21,  2001. 

FOR  FURTHER  MFORMATION  CONTACT:  Joan 
Mclntjrre,  Office  of  Hazardous  Materials 
Standards,  telephone  (202)  366-8553,  or 
Shane  Kelley,  International  Stsmdards, 
telephone  (202)  366-0656,  Research  and 


Vv 
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Special  Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  June  21,  2001,  the  Research  and 
Special  Programs  Administration 
(RSPA,  we)  published  a  final  rule  imder 
Docket  HM-215D  (66  FR  33316) 
revising  the  HMR  to  maintain  alignment 
with  recent  changes  to  corresponding 
provisions  in  international  standards. 
Changes  to  the  International  Maritime 
Dangerous  Goods  Code  (IMDG  Code), 
the  International  Civil  Aviation 
Organization's  Technical  Instructions 
for  the  Safe  Transport  of  Dangerous 
Goods  by  Air  (ICAO  Technical 
Instructions),  and  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods  (UN 
Recommendations)  necessitated 
amendments  to  domestic  regulations  to 
provide  consistency  and  facilitate  the 
transport  of  hazardous  materials  in 
international  commerce.  This  final  rule 
corrects  various  errors  primarily  made 
during  the  printing  process  of  the  June 
21,  2001,  Federal  Register  and  responds 
to  two  petitions  for  reconsideration. 

n.  Section-by-Section  Review 

Part  171 

,     Section  171.12.  In  §  171.12,  in 

paragraph  (b)(5),  a  redundant  phrase  is 

removed  and  in  paragraph  (e)(4),  a 

nonexistent  paragraph  reference  is 

corrected. 

Section  171. 14.  Vie  received  a  petition 
for  reconsideration  requesting  we  revise 
§  171.14(d)(4)  as  adopted  in  the  Jime  21, 
2001,  final  rule.  Paragraph  (d)(4)  reads 
as  follows: 

(4)  Until  January  1,  2010.  a  hazardous 
material  may  be  transported  in  an  IM  or  IMO 
portable  tank  in  accordance  with  the  T  Codes 
(Special  Provisions)  assigned  to  a  hazardous 
material  in  Column  (7)  of  the  HMT  in  effect 
on  September  30,  2001. 

Specifically,  the  petitioner  seeks 
reconsideration  of  die  provision  as  it 
relates  to  IM  portable  tanks,  stating  the 
provision  is  unreasonable  by  limiting 
the  continued  use  of  IM  Specification 
portable  tanks  to  less  than  10  years  from 
the  publication  date  of  the  final  rule. 
The  petitioner  reasoned  that  fi-om  a 
safety  perspective  we  have  no  reason  to 
impose  such  a  time  limitation.  The 
petitioner  also  cited  our  authorization 
for  the  indefinite  continued  use  of  DOT 
Specification  51  tanks  and  questioned 
the  omission  of  the  same  provision  for 
IM  Specification  portable  tanks. 

Paragraph  (d)(4)  does  not  limit  the 
continued  use  of  IM  portable  tanks. 


rather  it  authorizes,  imtil  January  1, 
2010,  the  use  of  the  "old"  T  code 
special  provisions  in  effect  prior  to  the 
effective  date  of  the  HM-215D  final  rule 
(October  1,  2001).  Persons  have  the 
option  of  using  the  "old"  or  the  "new" 
T  codes  until  January  1,  2010  at  which 
time  the  "new"  T  codes  as  adopted  in 
the  Jxme  21,  2001,  final  rule  become 
mandatory.  Section  173.32(c)(2)  of  the 
Jime  21,  2001  final  rule  includes  the 
authorization  for  the  continued  use  of 
IM  portable  tanks  provided  certain 
requirements  are  met.  No  time 
limitations  are  imposed.  In  addition, 
§  173.32  allows  IM  portable  tanks  to  be 
constructed  until  January  1,  2003.  We 
are  responding  to  the  petition  for 
reconsideration  by  adding  a  phrase  to 
§  171.14(d)(4)  to  refer  the  reader  to 
§  173.32(c)  for  the  continued  use  of  IM 
portable  tanks.  Additionally,  we  are 
adding  a  clarifying  phrase  to 
§  173.32(c)(2)  to  describe  the  reason  for 
referring  the  reader  to  §  171.14(d)(4). 

Part  172 

Section  172.101.  In  §  172.101,  in 
paragraph  (c)(ll)(iv)(A),  we  are 
correcting  the  paragraph  by  adding  the 
authorization  for  the  word  "Sample"  to 
appear  as  part  of  the  proper  shipping 
name  (for  example,  "Flanunable  liquid, 
n.o.s..  Sample").  This  serves  as  an 
alternative  to  the  requirement  for  the 
word  "Sample"  to  appear  in  association 
with  the  basic  description  on  the 
shipping  paper,  unless  the  word 
"Sample"  akeady  appears  in  the  proper 
shipping  name.  Although  we  discussed 
the  intent  in  the  preamble  of  the  June 
21,  2001,  final  rule,  the  phrase  was 
omitted  fi-om  the  regulatory  text. 

The  Hazardous  Materials  Table 
(HMT).  Following  are  corrections  made 
to  the  §  172.101  HMT.  Unless  otherwise 
specified,  the  corrections  are  due  to 
errors  made  during  the  typesetting 
process. 

—The  entry  "Batteries,  wet,  filled 
with  alkali,  electric  storage"  UN2795, 
which  was  inadvertently  deleted,  is 
added. 

— For  the  entry, 
"Diethylthiophosphoryl  chloride," 
UN2751,  Colunms  (8A)  through  (lOB) 
are  corrected  to  read  "None,"  "212," 
"240,"  "15  kg,"  "50  kg,"  "D,"  and  "12. 
40."  respectively. 

— For  four  entries,  Special  Provision 
TP37  is  added  to  Coliunn  (7)  of  the 
HMT.  The  Special  Provision  was 
proposed  for  the  entries  in  the  October 
23,  2000,  notice  of  proposed  rulemaking 
(NPRM),  however,  it  was  inadvertently 
omitted  in  the  final  rule.  The  four 
entries  are:  "Hydrogen  peroxide, 
aqueous  solutions  with  more  than  40 
percent  but  not  more  than  60  percent 


hydrogen  peroxide  (stabilized  as 
necessary),"  UN2014;  "Hydrogen 
peroxide,  aqueous  solutions  with  not 
less  than  20  percent  but  not  more  than 
40  percent  hydrogen  peroxide 
(stabilized  as  necessary),"  UN2014; 
"Hydrogen  peroxide,  stabilized  or 
Hydrogen  peroxide  aqueous  solutions, 
stabilized  with  more  than  60  percent 
hydrogen  peroxide,"  UN2015;  and 
"Hydrogen  peroxide,  aqueous  solutions 
with  not  less  than  8  percent  but  less 
than  20  percent  hydrogen  peroxide 
(stabilized  as  necessary)."  UN2984. 

— For  the  entry  "Metal  catalyst,  dry." 
UN2881,  Packing  Group  I,  Columns  (9A) 
and  (9B)  are  corrected  to  read 
"Forbidden." 

— For  the  entry  "Nitromethane," 
UNI  261,  Column  (9B)  is  corrected  to 
read  60  L. 

— ^The  entry  "2,5-Norbomadiene. 
stabilized,  see  Bicyclo  2.2,1  hepta-2.5- 
diene,  stabilized"  is  corrected  by  adding 
a  conuna  before  "stabilized." 

— The  entry  "Organochlorine. 
pesticides,  solid,  toxic,"  UN2761  is 
corrected  by  adding  a  comma  after 
"solid"  in  the  proper  shipping  name. 

— The  entry  "Pepper  spray,  see 
Aerosols,  etc.  or  Self-defense  spray,  non- 
pressurized"  is  removed  the  second 
time  it  appears  in  the  HMT.  The  "see"- 
entry  was  mistakenly  duplicated  and 
erroneously  included  column  entries 
from  the  previous  entry. 

— The  entry  "Phosphoric  acid,  liquid 
or  solid,"  UN1805  is  revised  by  adding 
the  optional  "liquid  or  solid"  wording. 

— For  the  entry  "Polymeric  beads, 
expandable,  evolving  flammable  vapor," 
UN2211,  "9"  is  added  to  Column  (6) 
and  Special  Provision  IP7  is  added  to 
Column  (7). 

— For  nine  Class  7  entries,  the  vessel 
stowage  code  "95"  is  added.  The 
stowage  code  was  inadvertently  deleted 
fi-om  Column  (lOB). 

— For  11  entries  "IP8"  is  removed  as 
a  special  provision  reference  from 
Column  (7)  of  the  HMT.  to  the  NPRM 
and  final  rule,  the  reference  was 
inadvertenUy  mcluded  m  Column  (7). 
IP8  is  consistent  with  the  UN 
Recommendations  special  IBC  packing 
provision  and  gives  a  vapor  pressure 
limitation  for  liquids  transported  m 
IBCs.  This  special  provision  is 
unnecessary  for  inclusion  into  the  HMR 
because  the  "Additional  Requirements" 
m  Special  Provisions  IBl  through  IB3 
already  contain  the  vapor  pressure 
limits  on  materials  that  are  authorized 
to  be  transported  in  IBCs  and  these 
special  provisions  are  currently 
assigned  to  the  appropriate  entries.  The 
11  entries  are:  "Cyclopentene," 
UN2246;  "Dichloromethane,"  UN1593; 
"Dimethyl  sulfide."  UN1164;  Ethyl 
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bromide,"  UN1891:  "Glycidaldehyde," 
UN2622;  "Isohexenes."  UN2288:  "2- 
Methyl-2-butene,"  UN2460;  "Methyl 
propyl  ether."  UN2612;  "Methylal." 
UN1234;  "Pentanes,"  UN1265;  and 
"Propyl  chloride,"  UN1278. 

— Tne  entry  "Samples,  explosive, 
other  than  initiating  explosives"  which 
was  inadvertently  deleted  is  added. 

— ^The  entry  "Substances,  explosive, 
n.o.s."  is  corrected  by  revising  "6"  to 
read  "G"  in  Column  (1). 

— The  entry  "Vinyl  chloride, 
stabilized"  is  corrected  by  removing  the 
duplicative  wording  "or  Vinyl  chloride, 
stabilized"  from  the  proper  shipping 
name. 

Appendix  B  to  §172.101.  In  Appendix 
B  to  §  172.101,  the  List  of  Marine 
Pollutants  is  corrected  as  follows: 

"Cumene"  is  removed.  "Cumene"  and 
"Isopropylbenzene"  describe  the  same 
material.  Although  "Isopropylbenzene" 
was  removed  from  the  List  of  Marine 
Pollutants  in  the  Jime  21,  2001,  final 
rule,  "Ciunene"  was  overlooked  as  its 
synonym. 

"2,4-D"  is  removed.  "2,4-D"  and  "2,4 
Dichlorophenoxyacetic  acid"  describe 
the  same  material  and  we  overlooked 
the  former  when  removing  "2,4 
Dichlorophenoxyacetic  acid." 

"Dimethylphenols,  liquid  or  solid"  is 
removed.  "Dimethylphenols"  and 
"Xylenols"  describe  the  same  material. 
We  removed  "Xylenols"  and  overlooked 
"Dimethylphenols,  liquid  or  solid"  as 
its  synonym. 

"Ethyl  acrylate,  stabilized," 
"Methylstyrenes,  stabilized"  and 
"Vinyltoluenes,  stabilized  mixed 
isomers"  are  removed.  "Ethyl  acrylate, 
inhibited"  and  "Vinyltoluenes, 
inhibited  mixed  isomers"  were 
proposed  to  be  removed,  but  were 
mistakenly  added  to  the  List  of  Marine 
Pollutants  in  the  final  rule,  published 
on  June  1,  2001,  with  the  word 
"stabilized"  replacing  the  word 
"inhibited." 

Section  172.102.  In  §  172.102.  the 
following  corrections  are  made: 

—In  Special  Provision  136,  "part  173" 
is  corrected  to  read  "part  172." 

— Paragraph  (c)(4)  is  editorially 
revised  for  clarity. 

— Paragraph  (c)(7)(i)  is  revised  by 
adding  "IM"  Specification  portable 
tanks  to  indicate  that  the  "T"  Codes 
apply  to  UN  and  IM  Specification 
portable  tanks. 

— In  the  paragraph  (c)(7)(iv)  Portable 
Tank  Code  T50  table,  the  maximum 
filling  density  (kg/1).  0.811954,  for  the 
entry  "UN1912.  Methyl  chloride  and 
methylene  chloride  mixture"  is  revised 
to  read  "0.81." 

Section  172.519.  The  date  "September 
30,  2001"  is  corrected  to  read  "October 


1,  2001"  the  second  place  it  appears  in 
paragraph  (b)(4). 

Part  173 

Section  1 73.24b.  In  paragraph  (e)(2) 
introductory  text,  the  last  sentence  is 
editorially  corrected  by  removing  the 
word  "be." 

Section  173.32.  We  are  responding  to 
a  petition  for  reconsideration  (see 
preamble  discussion  imder  §  171.14)  by 
adding  a  clarifying  phrase  to  paragraph 
(c)(2). 

Section  173.150.  The  misplacement  of 
the  word  "and"  in  paragraph  (d)(2)  is 
corrected. 

Section  173.185.  We  are  adding  a 
clarification  to  paragraph  (a).  Included 
in  the  June  21,  2001,  final  rule 
preamble,  and  based  on  a  comment  to 
the  NPRM,  we  stated  that  we  were 
revising  the  definition  of  "lithium 
content"  to  make  it  consistent  with  a 
minor  editorial  clarification  adopted  by 
the  Committee  of  Experts  in  its  Report 
of  the  21st  Session.  The  intent  of  the 
clarification  was  to  prevent  possible 
confusion  regarding  the  lithiiun- 
equivalent  content  of  lithium-ion 
battery  packs  currently  used  in  many 
portable  devices.  Although  the 
amendment  was  discussed  in  the 
preamble,  it  was  not  included  in  the 
regulatory  text.  This  document  corrects 
the  oversight. 

We  are  also  revising  paragraph  (e)(3). 
We  received  a  petition  for 
reconsideration  concerning  paragraphs 
(e)(3)  and  (e)(7).  Paragraph  (e)  allows 
cells  and  batteries  to  be  transported  as 
Class  9  materials  provided  they  meet  the 
requirements  in  paragraphs  (e)(1) 
through  (e)(7).  The  requirement  in 
paragraph  (e)(3)  states  batteries 
containing  cells  or  series  of  cells    • 
connected  in  parallel  must  be  equipped 
with  diodes  to  prevent  reverse  current 
flow.  The  petitioner  stated  that  limiting 
the  protective  requirement  to  diodes 
unnecessarily  restricts  the  use  of  equally 
effective  alternative  protection  means  as 
allowed  by  the  UN  Recommendations 
and  impedes  the  transportation  of  large 
lithium  batteries.  We  agree  with  the 
petitioner's  reasoning  that  many  lithium 
battery  manufacturers  currently  employ 
other  technology  to  provide  equally 
protective  means  of  protection.  Based 
on  the  above  discussion,  we  are  revising 
paragraph  (e)(3)  to  reflect  the  allowance 
of  any  effective  means  of  preventing 
reverse  current  flow. 

The  petitioner  also  requested  we 
remove  the  prohibition  in  paragraph 
(e)(7)  to  transport  cells  and  batteries  if 
any  cell  has  been  discharged  to  the 
extent  that  the  open  circuit  voltage  is 
less  than  two  volts  or  less  than  two 
thirds  of  the  voltage  of  the  fully  charged 


cell,  whichever  is  less.  The  petitioner's 
request  regarding  paragraph  (e)(7)  is 
beyond  the  scope  of  this  rulemaking. 

Section  1 73.242.  Paragraph  (c)  is 
editorially  revised  by  replacing 
"Specification  IM"  with  "IM  101  and 
IM  102." 

Section  1 73.243.  Paragraph  (c)  is 
corrected  by  adding  "IM  101  and  IM 
102"  to  the  portable  tanks  authorized  for 
certain  high  hazard  liquids  and  dual 
hazard  materials  posing  a  moderate 
hazard. 

Part  174 

Section  174.81.  The  word  "stowed"  in 
paragraphs  (e)(6)  and  (g)(3)(vi)  is 
corrected  to  read  "loaded  and 
transported."  The  word  "stowed"  is 
specific  to  the  corresponding  vessel 
section  of  the  HMR. 

Part  176 

Section  176.84.  In  paragraph  (c)(2),  in 
the  List  of  Notes,  the  last  note  number 
is  corrected  to  read  "27E." 

Part  178 

Section  178.274.  In  paragraph  (a),  the 
wording  "refrigerated  liquefied  gases," 
which  was  deleted  during  the  printing 
process,  is  added  to  the  definition  for 
test  pressure.  In  paragraph  (d)(l)(i),  the 
reference  "through  (d)(10)"  is  corrected 
to  read  "through  (d)(7)." 

Part  180 

Section  180.605.  In  paragraph  (d),  the 
incorrect  reference  to  paragraph  (i)  for 
leakage  test  requirements  is  corrected  to 
refer  to  paragraph  (h).  Paragraph  (e)  is 
revised  to  clarify  the  provisions  for  the 
exception  from  the  requirement  for  the 
internal  inspection  and  hydraulic 
pressure  test.  Paragraph  (h)(3)  is 
corrected  by  adding  the  inadvertently 
deleted  test  pressure  for  refiigerated 
liquefied  gases. 

m.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  This 
final  rule  is  not  considered  a  significant 
rule  under  the  Regulatory  Policies  and 
Procedines  of  the  Department  of 
Transportation  (44  FR  11034).  Because 
of  the  minimal  economic  impact  of  this 
final  rule,  preparation  of  a  regulatory 
impact  analysis  or  a  regulatory 
evaluation  is  not  warranted. 

B.  Executive  Order  13132 

This  final  rule  was  analyzed  in 
accordance  with  the  principles  and    * 
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criteria  in  Executive  Order  13132 
("Federalism").  This  final  rule  preempts 
State,  local  and  Indian  tribe 
requirements  but  does  not  adopt  any 
regulation  that  has  substantial  direct 
effects  on  the  States,  the  relationship 
between  the  national  government  and 
the  States,  or  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

The  Federal  hazardous  materials 
transportation  law,  (49  U.S.C.  5101- 
5127)  contains  express  preemption 
provisions  at  49  U.S.C.  5125(b)  that 
preempts  State,  local  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(2)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(3)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  materials  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(4)  The  vmtten  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous;  or 

(5)  The  design,  manufacture, 
■fabrication,  marking,  maintenance, 
recondition,  repair,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  final  rule  addresses  covered 
subject  items  (1),  (2),  (3),  and  (5)  above 
and  would  preempt  State,  local,  and 
Indian  tribe  requirements  not  meeting 
the  "substantively  the  same"  standard. 
This  final  rule  is  necessary  to 
incorporate  corrections  to  changes 
already  adopted  in  international 
standards.  Federal  hazardous  materials 
transportation  law  provides  at  section 
5125(b)(2)  that,  if  DOT  issues  a 
regulation  concerning  any  of  the 
covered  subjects,  DOT  must  determine 
and  pubhsh  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
The  effective  date  of  Federal  preemption 
will  be  September  30,  2002. 

C.  Executive  Order  13175 

This  final  rule  was  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  final  rule  does  not  have 


tribal  implications,  does  not  impose 
substantial  direct  compliance  costs,  and 
is  required  by  statute,  the  funding  and 
consultation  requirements  of  Executive 
Order  13175  do  not  apply. 

D.  Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  final  rule  corrects  errors  in  a  final 
rule  published  Jxme  21,  2001  under 
Docket  RSPA-00-7702  (HM-215D)  and 
will  not  have  any  direct  or  indirect 
adverse  economic  impacts  on  a 
substantial  number  of  small  entities. 

Et  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995.  no  person  is  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  valid  OMB  control 
niunber.  There  are  no  new  information 
collection  requirements  in  this  final 
rule. 
F.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  niunber  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Education,  Hazardous  materials 
transportation.  Hazardous  waste. 
Labeling,  Markings,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49CFRPartl73 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  174 

Hazardous  materials  transportation, 
Radioactive  materials,  Railroad  safety. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers,  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 


49  CFR  Part  178 

Hazardous  materials  transportation. 
Motor  vehicle  safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Motor  carriers.  Motor  vehicle  safety. 
Packaging  and  containers.  Railroad 
safety,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DERNITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.Ci  5101-5127;  49  CFR 
1.53. 

§171.12    [AnMOded] 

2.  In  §  171.12,  the  following  changes 
are  made: 

a.  In  paragraph  (b)(5),  in  the  first 
sentence,  the  wording  "hazardous 
materials  that  conform  to  the 
requirements  of  the  IMDG  Code,"  is 
removed. 

b.  In  paragraph  (b)(5),  at  the  end  of  the 
last  sentence,  following  the  words  "51 
portable  tanks",  the  wording  "when 
these  portable  tanks  are  authorized  in 
accordance  with  the  requirements  of 
this  subchapter"  is  added. 

c.  In  paragraph  (e)(4),  the  wording 
"paragraph  (c)(5)"  is  removed  and 
"paragraph  (e)(5)"  is  added  in  its  place. 

3.  In  §  171.14,  in  paragraph  (d)(4),  a 
sentence  is  added  at  the  end  of  the 
existing  text  to  read  as  follows: 

§171.14    Transitional  provisions  for 
Imptementing  certain  requirements. 

(d)*  •  * 

(4)*  *  *  (See  §  173.32(c)  of  this 
subchapter  for  the  continued  use  and 
manufactine  of  portable  tanks.) 


PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPEaAL  PROVISIONS. 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

4.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

5.  In  §  172.101,  paragraph 
(c)(ll)(iv)(A)  and  the  Hazardous 
Materials  Table  is  revised  to  read  as 
follows: 
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§172.101    Purpose  and  UM  of  hazardous 
materials  table. 

***** 

(c)*  •  • 
(11)*  *  * 


(iv) 


as  part  of  the  proper  shipping  name  or 


(A)  Except  when  the  word  "Sample"       ^^  association  with  the  basic  description 
already  appears  in  the  proper  shipping       °^  ^^  shippmg  paper.^ 
name,  the  word  "Sample"  must  appear       ***** 

§  1 72. 1 01    Hazardous  Materials  Table 


(8) 

(9) 

. 

(10) 

Hazardous  ma- 

Hazard 

Label 

Codes 

(6) 

Special  provi- 
sions 
(7) 

Packaging  (§173."-) 

Quantity  limitations 

Vessel  stowage 

Sym- 
bols 

(1) 

terials  descnp- 
tio(«  and  proper 
shipping  names 

class  or 

Division 

(3) 

iderrtifica- 

tion  Nos 

(4) 

PG 
(5) 

Excep- 
tions 
(8A) 

Nonbulk 
(8B) 

Bulk 
(8C) 

Pas- 
senger 
aircart/rail 
(9A) 

Cargo 

aircraft 

only 

(9B) 

(1^)        (1«) 

[REMOVE] 

2.5- 

r4o<t)omadien- 

e.  statxlized. 

seeBicycto 

2.2,1  hepta- 

2.5-diene  sta- 

bilized 

Orgarwchlonne, 

6.1 

UN2761 

1 

6.1 

IB7.  IP1 

None 

211 

242 

5lcg 

50  kg 

A               40 

pesticides, 

. 

* 

soM  toxic 
Pepper  spray. 

IN 

5.1 

152 

203 

241 

2.5  L 

30L 

B               56,58, 
69, 
106 

see  Aerosols, 

eto.  or  Self- 

• 

, 

defense 

spray,  non- 

pressurized 
Ptmnphoric  add 

8 

UNI  805 

III 

8 

A7,  IB3,  IP3. 
N34,  T4,  TP1 

154 

203 

241 

5L 

60L 

A 

Vinyl  chlonde, 

2.1 

UN1086 

2.1 

21,B44,  T50 

306 

304 

314, 

Forbidden 

150  kg 

B              40 

stabtlized  or 

315 

Vinyl  ctitoride. 

stabilized 

IAD0:1   . 

• 

• 

.   Batteries,  wet. 

8 

• 

UN2795 

III 

• 

8 

• 

ISO 

150 

156 

30  kg 

No  limit 

A 

filled  with  al- 

gross 

kali,  electric 

storage 

• 

• 

• 

• 

• 

• 

• 

2.5- 

Nortxsmadten- 

e,  stabilized, 

seeBicycio 

2,2,1  hepta- 

• 

2,5Kliene,  sta- 

, 

bilized 

" 

• 

• 

• 

• 

• 

• 

• 

Organochlorine, 

6.1 

UN2761 

1 

6.1 

IB7,  IP1 

None 

211 

242 

5kg 

50  kg 

A               40 

pesticides. 

soM,  toxic 

• 

8 

• 

UN1805 

III 

• 

8 

• 

A7,  IB3,  IP3, 

154 

203 

241 

5L 

60L 

A 

PItospbonc  acid. 

liquid  or  soUd 

N34,  T4,  TP1 

G 

• 

Samples,  explo- 
sive, ottier 
than  initiating 
explosives. 

* 

UN0190 

II 

• 

• 

113 

None 

• 

62 

None 

Portwlden 

Forbid- 
den 

14              12E 

Vinyl  ctilofide. 

2.1 

• 

UNioee 

• 

2.1 

• 

21,B44,  T50 

306 

304 

314, 

Forbidden 

150  kg 

B               40 

315 

• 

[REVISE:] 

* 

• 

Cydopentene 

3 

• 

UN2246 

II 

• 

3 

• 

IB2.  T7.  TP2 

150 

202 

242 

5L 

60L 

E               40 

Otcfilorometfuuie 

6.1 

UNI  59(1 

III 

6.1 

• 

IB3.  N36,  T7, 
TP2 

153 

• 

203 

241 

60L 

220L 

A 
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§  1 72. 1 01    Hazardous  Materials  Table— Continued 


Sym- 
bols 
(1) 


Hazardous  ma-  ua^ani 
terials  descrip-  !J^™  Identifica- 
tions and  proper  g?~j^'  tionfslos. 
shipping  names  i^™'|""  (4) 


PG 

(5) 


Diethylthiophos-      8 
phoryl  chtoride 


Dimethyl  sulfide      3 

* 

EJhyl  bromide         6.1 


UN2751        II 

UN1164        II 
UNI  891        II 


Label 

Codes 

(6) 


Special  provi- 
sions 
(7) 


(8) 
Packaging  (§173.*~) 


B2,  IB2.  T7, 
TP2 


^^      Nonbulk 
tions 


(8A) 


(8B) 


Bulk 
(8C) 


IB1,T7,  TP2  None         202 


6.1  IB2,  T7,  TP2,         None         202 

TP13 


(9) 
Quantity  limitations 

Pas-  Cargo 

senger  aircraft 

aircan/rail  only 

(9A)  (9B) 


(10) 
Vessel  stowage 


Loca- 
tkxi 
(10A) 


None         212  240  15  kg      '     50  kg 


242  5L 


243  5L 


60L 


60L 


D 

/ 

E 
B 


Other 
(10B) 


12,40 


40 


40.85 


Glycidaklehyde      3 


Hydrogen  per- 
oxide, aque- 
ous solutions 
with  more 
than  40  per- 
cent but  not 
more  than  60 
percent  hydro- 
gen peroxide 
(stabilized  as 
necessary) 

Hydrogen  per- 
oxide, aque- 
ous solutions 
with  not  less 
than  20  per- 
cent but  not 
more  than  40 
percent  hydro- 
gen peroxide 
(stabilized  as 
necessary) 

Hydrogen  per- 
oxide, aque- 
ous solutions, 
with  not  less 
than  8  percent 
but  less  than 
20  percent  hy- 
drogen per- 
oxide, (sta- 
bilized as  nec- 
essary) 

Hydrogen  per- 
cent stabilized 
or  Hydrogen 
peroxMe 
aqueous  solu- 
tions, sta- 
bilized with 
more  than  60 
percent  hydro- 
gen peroxide 


5.1 


5.1 


5.1 


5.1 


UN2622        II 
UN2014        II 


UN2014        II 


UN2984        III 


UN2015        I 


Isohexenes 

3 

UN2288 

II 

• 

Metal  catalyst, 
dry 

4.2 

UN2881 

1 

* 

2-Methyl-2- 
butene 

3 

UN2460 

II 

Methyl  propyl 
ether    - 

3 

* 

UN2612 

II 

• 

Methvlal 

3 

* 

UNI  234 

II 

3,  6.1         IB2,  T7,  TP1 


5.1,8         12,  A3,  A6, 
B53,  B80, 
B81,B85, 
IB2,  IPS,  T7, 
TP2,  TP6, 
TP24,  TP37 


150 


5.1,8 


5.1 


A2,  A3,  A6, 
B53,  IB2,  IPS, 
T7,  TP2, 
TP6,  TP24, 
TP37 


A1,IB2,  IP5, 
T4,  TP1, 
TP6,  TP24, 
TP37 


152 


5.1,8         12,  A3,  A6, 
B53,  B80, 
B81,B85, 
T10,  TP2, 
TP6,  TP24, 
TP37 


202 


None        202 


None         202 


203 


None         201 


243  1  L 


60L 


243  Forbidden    Forbid- 

den 


243 


241 


243 


1  L 


5L 


2.5  L 


30L 


Forbidden    Forbid- 
den 


3  IB2,  T11,TP1         150  202  242  5L 

4.2  N34 


60-L 


None        187  None        Forbidden    FortMd- 

den 


E 
C 


IB2,  T7,  TP1     None    202     242     5L      60  L 


IB2,  T7,  TP2    150     202     242     5L       60  L 


IB2,  T7,TP2    None    202     242     5L      60  L 


40 


25,66. 
75, 
106 


25.66, 
75, 
106 


25,75, 
106 


25,66, 
75.  ' 
106 


40 
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§172.101 

Hazardous  Materials  Table— Continued 

(8) 

(9) 

(10) 

Hazardous  ma- 

Hazard 

Label 
Codes 

(6) 

Packaging  (§173.—) 

Quantity  limitatk>ns 

Vessel  stowage 

Sym- 
bols 
(1) 

terials  descnp- 
bons  and  proper 
shippirKi  ruimes 

dass  or 

Division 

(3) 

BonNos.         )^ 
(4)              <^' 

^             Excep- 
*''                 tions 

(8A) 

Nonbulk 
(88) 

Bulk 
(8C) 

Pas- 
senger 
aircart/rall 
(9A) 

Cargo 

aircraft 

only 

(9B) 

Loca- 
tkxi 
(10A) 

Other 
(108) 

• 

Nitromett)ar)e 

3 

• 

UNI  261        II 

3 

• 

ISO 

• 

202 

Nons 

• 

FofbkJden 

60L 

• 

A 

• 

[PQ  II  only] 

• 

* 

Pentanes 

3 

UNI  265       II 

3 

IB2.  T4.  TP1          150 

202 

242 

5L 

60L 

E 

Potymeric 

9 

• 

UI42211        III 

9 

• 

32,  IBS,  IP6.          155 

• 

221 

221 

100kg 

200kg 

A 

tMads.  ex- 

IP7 

pandable. 

. 

evoMng  Ham- 

mablevapor 

Propyl  chlohde 

3 

• 

UN1278        II 

• 

3 

• 

IB2,  N34.  T7,         None 
TP2 

202 

242 

Forbidden 

60L 

E 

• 

• 

• 

• 

• 

• 

• 

D 

Radioactive  ma- 
terial, low  spe- 
cific activity, 
n.o.s.  or  Ra- 
dioactive ma- 
terial, LSA, 
n.o.s. 

7 

UN2912 

7 

T5,  TP4                 421. 
428 

427 

427 

- 

A 

95 

• 

• 

• 

• 

• 

• 

* 

D 

Radioactive  ma- 
terial, special 
form,  n.o.s 

7 

UN2974 

7 

421, 
424 

415, 
416 

415. 
416 

A 

95 

0 

Radioactive  ma- 
tenal,  surface 
contaminated 
object  or  Ra- 
dioactive ma- 

7 

UN2913 

7 

421. 
424. 
426 

427 

427 

A 

95 

terial,  SCO 

• 

• 

• 

• 

• 

G 

Substances,  ex- 
ptosive,  n.0.8. 

1.40 

UN0480        II 

1.40 

101                       None 

62 

None 

ForbkWen 

75  kg 

09 

D 

• 

Thorium  metal, 
pyrophoric 

7 

• 

UN2975 

7.4.2 

• 

None 

• 

418 

None 

FortMdden 

ForbkJ- 
den 

D 

95 

D 

Thorium  nitrate. 
sc«d 

7 

UN2976 

7.5.1 

None 

419 

None 

Forbkiden 

15  kg 

A 

95 

• 

• 

• 

• 

• 

• 

• 

D 

Uranium 
hexafluonde, 
fissile  (*rith 
morathan  i 
percent  U- 
23S) 

7 

UN2977 

7.8 

463 

417. 

420 

417. 

420 

A 

05 

0 

Uranium  metal, 
pyropNxic 

7 

UN2979 

7,4.2 

None 

418 

None 

D 

95 

D 

Uranium  nitrate 
hexahydrate 
solution 

7 

UN2980 

7.8 

421. 
427 

415. 

416. 
417 

415. 
416, 
417 

D 

96 

D 

Uranyl  nitrate, 
solid 

7 

UN2981 

.7.5.1 

None 

419 

None 

FortwMen 

15  kg 

A 

95 

• 

• 

• 

• 

• 

• 
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6.  In  Appendix  B  to  §  172.101,  the  List 
of  Marine  Pollutants  is  amended  by 
removing  7  entries  as  follows: 


List  of  Marine  Pollutants 


Marine  pollutant 
(2) 


Cumene 

2,4-D  Dlinethylphenols,  liquid 
or  solid  Ethyl  acrylate,  sta- 
bilized 2-Methyl-2- 
phenylpropane 
Vinyltoluenes,  stabilized 


7.  In  §172.102: 

a.  In  paragraph  (c)(1).  in  Special 
Provision  136,  the  fourth  sentence  is 
revised; 

b.  In  paragraph  (c)(4),  the  text 
preceding  Table  1  is  revised; 

c.  In  paragraph  (c)(7)(i),  the  first 
sentence  is  revised;  and 


d.  In  the  paragraph  (c)(7)(iv}  Portable 
Tank  Code  T50  Table,  the  entry  for  UN 
No.  1912  entry  is  revised. 

The  revisions  and  addition  read  as 
follows: 

§  1 72.1 02    Special  provisions. 

***** 

(c)*  *  * 
(D*  *  * 

Code/Special  Provisions 

***** 

136  *  *  *  Hazardous  materials 
shipped  imder  this  entry  are  excepted 
from  the  labeling  requirements  of  this 
subchapter  imless  offered  for 
transportation  or  transported  by  aircraft 
and  are  not  subject  to  the  placarding 
requirements  of  part  172,  subpart  F,  of 
this  subchapter.  *  *  *, 


(4)  Table  1.  Table  2,  and  Table  3— IB 
Codes.  Organic  Peroxide  IBC  Code,  and 
IP  Special  IBC  Packing  Provisions. 
These  provisions  apply  only  to 
transportation  in  IBCs.  When  no  IBC 
packing  provision  is  assigned,  or  when 
an  IBC  is  not  specifically  authorized  in 
the  applicable  IBC  packing  provision  for 
a  specific  material  in  the  §  172.101 
Table  of  this  subchapter,  alternative 
IBCs  may  be  approved  for  use  by  the 
Associate  Administrator.  Tables  1,  2  and 
3  follow: 


(7)*  *  * 

(i)  *  *  *  These  provisions  apply  to 
the  transportation  of  hazardous 
materials  in  UN  and  IM  Specification 
portable  tanks.  *  *  * 


(iv)* 


Portable  Tank  Code  T50 

[Portable  tank  code  T50  applies  to  liquefied  compressed  gases.] 


UN  No. 


....      ..J         Max.  allowable  working 

Non-refngerated  liquefied       pressure  (bar)  small;  bare;     Openings  below  liquid  level 
compressed  gases  ^  .y..'.      ..^ 


sunshield;  insulated 


Pressure  relief  require- 
ments (see  §  178.27(e)) 


Maximum 
filling  den- 
sity (kg/I) 


1912        Methyl  chloride  and  meth- 
ylene chloride  mixture  . 


15.2,  13.0,  11.6,  10.1 


Alk>wed 


Normal 


0.81 


1172.519    [Amended] 

8.  hi  §  172.519.  in  paragraph  (b)(4),  in 
the  second  sentence,  the  wording 
"September  30,  2001"  is  removed  and 
"October  1.  2001"  is  added  in  its  place. 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

I      9.  The  authority  citation  for  part  1 73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127,  44701;  49 
CFR  1.53. 

§  173.24b    [Amended] 

10.  In  §  173.24b,  in  paragraph  (e)(2) 
introductory  text,  in  the  last  sentence, 
the  word  "be"  is  removed. 

§173.32    [Amended] 

11.  In  §  173.32,  in  paragraph  (c)(2),  in 
the  first  sentence,  the  wording  "(see 

§  171.14(d)(4)  of  this  subchapter)"  is 
removed  and  "according  to  the  T  codes 
in  effect  on  September  30,  2001  or  the 
new  T  codes  in  §  172.102(c)(7)(i)  (see 
§  171.14(d)(4)  for  transitional  provisions 
applicable  to  T  codes)"  is  added  in  its 
place. 


§173.150    [Amended] 

12.  In  §  173.150.  in  paragraph  (d)(2), 
the  wording  "or  less  for  transportation 
on  passenger-carrying  aircraft  and"  is 
removed  and  "or  less,  and  for 
transportation  on  passenger-carrying 
aircraft"  is  added  in  its  place. 

13.  In  §  173.185,  the  following 
changes  are  made: 

a.  In  paragraph  (a),  in  the  last 
sentence,  the  wording  "or  battery"  is 
removed  and  a  new  sentence  is  added 
at  the  end  of  the  paragraph. 

b.  Paragraph  (e)(3)  is  revised. 
The  addition  and  revision  read  as 

follows: 

§  1 73.1 85    Lithium  batteries  and  cells. 

(a)  *  *  *  The  lithium-equivalent 
content  of  a  battery  equals  the  sum  of 
the  grams  of  lithium-equivalent  content 
contained  in  the  component  cells  of  the 
battery. 
*        *        *        *        *      , 

(e)*  *  * 

(3)  Batteries  containing  cells  or  series 
of  cells  connected  in  parallel  must  be 
equipped  with  effective  means,  (such  as 
diodes,  fuses,  etc.)  as  necessary  to 
prevent  dangerous  reverse  ciuxent  flow. 


§173.242    [Amended] 

14.  In  §  173.242,  in  paragraph  (c) 
introductory  text,  the  wording 
"Specification  IM"  is  removed  and 
"Specification  IM  101.  IM  102."  is 
added  in  its  place. 

§173.243    [Amended] 

15.  In  §  173.243,  in  paragraph  (c),  the 
wording  "UN  portable  taiJ^  when"  is 
removed  and  "UN  portable  tanks  and 
IM  101  and  IM  102  portable  tanks 
when"  is  added  in  its  place. 

PART  174— CARRIAGE  BY  RAIL 

16.  The  authority  citation  for  part  174 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

17.  In  §  174.81,  in  paragraph  (e)(6),  in 
the  second  sentence,  and  in  paragraph 
(g){3)(vi),  the  word  "stowed"  is  removed 
and  "loaded  and  transported"  is  added 
in  its  place. 

PART  176-CARRIAGE  BY  VESSEL    - 

18.  The  authority  citation  for  part  176 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 
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19.  In  §  176.84,  in  paragraph  (c)(2).  in 
the  List  of  Notes,  the  entry  0127E  is 
removed  and  a  new  entry  is  added  in 
numerical  order  to  read  as  follows: 

§176J4    Other  requirement*  for  Stowage 
and  segregation  for  cargo  vessels  and 
passenger  vesaeto. 

***** 

(c)  *  *  • 
(2)*  •  • 


Notes 


Provisions 


27E    For  ctosed  cargo  transport  units, 

a  norvmetallic  lining  Is  required. 


PART  178-SPEaHCATIONS  FOR 
PACKAGINGS 

20.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  49  U.S.G.  5101-5127;  49  CFR 
1.53. 

f  178^4    [Amended] 

21.  In  §  178.274,  the  following 
changes  are  made: 

a.  In  paragraph  (a)(3),  in  the  definition 
for  Test  pressure,  in  the  first  sentence, 
the  wording  "for  liquefied  compressed 
gases"  is  revised  to  read  "for  liquefied 
compressed  gases  and  refrigerated 
liquefied  gases". 

b.  In  paragraph  (d)(l)(i).  the  wording 
"throu^  {d)(10)"  is  revised  to  read 
"through  {d)(7)". 

PART  180— CONTINUING 
QUAUFICATION  AND  MAINTENANCE 
OF  PACKAGINGS 

22.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 

1.53. 

§180.605    [Amended] 

23.  In  §  180.605,  the  following 
changes  are  made: 

a.  In  paragraph  (d),  in  the  third 
sentence,  the  wording  "in  paragraph  (i)" 
is  revised  to  read  "in  paragraph  (h)". 

b.  In  paragraph  (e),  the  last  sentence 
is  revised. 

c.  In  paragraph  (h)(3),  the  wording 
"inert  gas"  is  revised  to  read  "inert  gas 
to  a  pressure  not  less  than  1.3  times  the 
design  pressure". 

In  paragraph  (e),  the  last  sentence  is 
revised  to  read  as  follows: 

$180,605    Requirements  for  periodic 
testing,  inspection  and  repair  of  portable 
tanks. 

*        •        •        •        • 

(e)  *  *  *  Portable  tanks  used  for  the 
transportation  of  refrigerated,  liquefied 


gases  are  excepted  from  the  requirement 
for  internal  inspection  and  the 
hydraulic  pressure  test  during  the  5-year 
periodic  inspection  and  test,  if  the 
portable  tanks  were  pressure  tested  to  a 
minimum  test  pressure  of  1.3  times  the 
design  pressure  using  an  inert  gas  as 
prescribed  in  §  178.338-16(a)  and  (b)  of 
this  subchapter  before  putting  the 
portable  tank  into  service  initially  and 
after  any  exceptional  inspections  and 
tests  specified  in  paragraph  (f)  of  this 

section. 

***** 

Issued  in  Washington.  DC,  on  March  14, 
2002,  under  authority  delegated  in  49  CFR 
part  1. 

Ellen  G.  Engleman, 
/4djninistnitor. 
[FR  Doc.  02-6645  Filed  4-2-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CG001-02-014] 

RIN2115-AA97 

Safety  Zone;  Jennifer  Heyman's 
Wedding  Fireworks  Display,  Greens 
Farm,  CT 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMAftY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
a  fireworks  display  located  in  Long 
Island  Sound  off  Greens  Farm,  CT.  This 
action  is  necessary  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event.  This  action  is  intended  to 
restrict  vessel  traffic  in  a  portion  of  Long 
Island  Sound. 

DATES:  This  rule  is  effective  from  8:15 
p.m.  on  June  9,  2002,  until  9:30  p.m.  on 
June  9,  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  (CGDOl-02- 
014)  and  are  available  for  inspection  or 
copying  at  Coast  Guard  Group/Marine 
Safety  Office,  120  Woodward  Ave.,  New 
Haven,  CT  06512,  between  7:30  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  COI«TACT:  BM2 
R.  L.  Peebles,  Marine  Events  Petty 
Officer,  Coast  Guard  Group/MSO  Long 
Island  Sound  (203)  468-4408. 
SUPPLEyENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 


regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  An  NPRM 
was  considered  imnecessary  because  the 
fireworks  display  is  a  local  event  that 
will  have  minimal  impact  on  the 
waterway.  The  zone  is  only  in  effect  for 
1  hour  and  15  minutes  and  vessels  can 
be  given  permission  to  transit  the  zone 
during  all  but  about  30  minutes  of  this 
time.  Vessels  may  transit  around  the 
zone  at  all  times.  Additionally,  vessels 
would  not  be  precluded  from  mooring  at 
or  getting  underway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
zone. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  in  the  waters  of 
Long  island  Sound  off  Greens  Farm,  CT. 
The  safety  zone  encompasses  all  waters 
of  Long  Island  Soimd  within  an  800  foot 
radius  of  approximate  position 
41°06'07''  N,  073°18'57''  W  (NAD  1983). 
The  safety  zone  is  intended  to  protect 
boaters  from  the  hazards  associated  writh 
fireworks  launched  from  a  barge  in  the 
area.  This  safety  zone  covers  only  the  ■ 
minimum  area  needed  and  imposes  the 
minimum  restrictions  necessary  to 
ensure  the  protection  of  all  vessels. 

Discussion  of  Rule 

The  safety  zone  is  for  a  fireworks 
display  off  Greens  Farm,  CT  that  will  be 
conducted  to  commemorate  a  wedding. 
The  safety  zone  will  be  in  effect  from 
8:15  p.m.  to  9:30  p.m.  on  June  9,  2002. 
The  safety  zone  encompasses  all  waters 
of  Long  Island  Sound  within  an  800  foot 
radius  of  approximate  position 
41''06'07''  N,  073°18'57''  W  (NAD  1983). 

Public  notifications  will  be  made 
prior  to  the  event  via  the  Local  Notice 
to  Mariners  and  Marine  Information 
Broadcasts.  Marine  traffic  will  be  able  to 
transit  around  the  safety  zone  at  all 
times.  Vessels  vnll  not  be  precluded 
frt)m  mooring  at  or  getting  underway 
from  recreational  or  commercial  piers  in 
the  vicinity  of  the  zone.  No  vessel  may 
enter  the  safety  zone  without 
permission  from  the  Captain  of  the  Port, 
Long  Island  Sound. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procediu'es  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 
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The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regidatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  imnecessary.  This  finding  is 
based  on  the  minimal  time  that  vessels 
will  be  restricted  from  the  zone,  the 
opportimity  for  vessels  to  transit  around 
the  zone  during  the  event,  the  ability  of 
vessels  to  moor  at  or  get  imderway  from 
commercial  or  recreational  piers  in  the 
vicinity  of  the  zone,  and  the  advance 
notifications  that  will  be  made. 

The  size  of  this  safety  zone  was 
determined  using  National  Fire 
Protection  Association  and  the  Captain 
of  the  Port  Long  Island  Sound  Standing 
Orders  for  8  indi  mortars  fired  from  a 
barge  combined  with  the  Coast  Guard's 
knowledge  of  tide  and  current 
conditions  in  the  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
'(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
ovtmed  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenmiental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  wrill  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
This  rule  v»dll  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Long  Island  Soxmd  dtiring 
the  times  this  zone  is  effective. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  ntmiber  of  small  entities  for 
the  followring  reasons:  it  is  a  local  event 
with  minimal  impact  on  the  waterway, 
vessels  may  still  transit  arotmd  the  zone 
during  the  event,  the  zone  is  only  in 
effect  for  1  hour  and  15  minutes  and 
vessels  can  be  given  permission  to 
transit  the  zone  except  for  all  but  about 
30  minutes  during  this  time. 
Additionally,  vessels  would  not  be 
precluded  from  mooring  at  or  getting 
underway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
zone.  Before  the  effective  period,  public 
notifications  wiU  be  made  via  Local 
Notice  to  Mariners  and  Marine 
Information  Broadcasts. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking,  ff  the  rule 
will  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  BM2  Ryan 
Peebles,  in  the  Command  Center  at 
Coast  Guard  Group/Marine  Safety  Office 
Long  Island  Sound,  CT,  at  (203)  468- 
4408. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 


Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  vsrill  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Envirormiental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an.  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 


13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  EfiGects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475,1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes  a 
safety  zone.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  S«:iirity  measures, 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46. 

2.  From  8:15  p.m.  through  9:30  p.m. 
on  June  9.  2002,  add  temporary 

§  165.T02-014  to  read  as  follows: 
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f165.T02-014    Sataty  Zone:  Jwmitar 
Hcyman't  Wadding  Hraworfcs  Otoptay, 
GrMfi  Fanns,  CT. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Long  Island 
Sound  within  an  800  foot  radius  of  the 
fireworks  barge  in  approximate  position 
41''06'07''  N,  073°18'S7''  W  (NAD  1983). 

(b)  Enforcement  times  and  dates.  This 
section  will  be  enforced  from  8:15  p.m. 
until  9:30  p.m.  on  June  9.  2002. 


(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  No  vessels  will  be  allowed  to 
transit  the  safety  zone  without  the 
permission  of  the  Captain  of  the  Port, 
Long  Island  Sound. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  persoimel. 
These  personnel  are  commissioned, 


warrant,  and  petty  officers  of  the  Coast 
Guard.  Upon  being  hailed  by  a  U.  S. 
Coast  Guard  vessel  by  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  of  a  vessel  shall  proceed  as 
directed. 

Dated:  February  12,  2002. 
J.J.  Coccia, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  Long  Island  Sound. 
(FR  Doc.  02-8080  Filed  4-2-02;  8:45  ami 
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Tliis  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  tf)e  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  927 
[Docket  No.  FVOO-927-3] 

Winter  Pears  Grown  in  Oregon  and 
Washington;  Recommended  Decision 
and  Opportunity  To  File  Written 
Exceptions  to  Proposed  Amendment 
of  Marketing  Agreement  and  Order  No. 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule  and  opportimity 

to  file  exceptions. 

SUMMARY:  This  recommended  decision 
invites  written  exceptions  on  proposed 
amendments  to  the  marketing  agreement 
and  order  for  winter  pears  grown  in 
Oregon  and  Washington  (order).  The 
amendments  are  based  on  those 
proposed  by  the  Winter  Pear  Control 
Committee  (Committee),  which  is 
responsible  for  local  administration  of 
the  order.  The  amendments  include: 
authorizing  the  Committee  to 
recommend  maturity  regulations; 
authorizing  the  Committee  to 
recommend  container  or  marking 
requirements;  and  changing  provisions 
related  to  alternate  Committee  members 
serving  for  absent  members  at 
Committee  meetings.  The  proposed 
amendments  are  intended  to  improve 
the  operation  and  functioning  of  the 
winter  pear  marketing  order  program^ 
DATES:  Written  exceptions  must  be  filed 
by  May  3,  2002. 

ADDRESSES:  Written  exceptions  should 
be  filed  with  the  Hearing  Clerk,  U.S. 
Department  of  Agriculture,  room  1081- 
S,  Washington,  DC  20250-9200, 
Facsimile  number  (202)  720-9776.  Four 
copies  of  all  written  exceptions  should 
be  submitted  and  they  should  reference 
the  docket  niunber  and  the  date  and 
page  nuniber  of  this  issue  of  the  Federal 
Register.  Exceptions  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Hearing  Clerk  during 


regular  business  hours,  or  can  be  viewed 
at:  http://www.ams.usda.gov/fv/ 
moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  Schmaedick,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
hidependence  Avenue,  Stop  0237,  room 
2522-S,  Washington,  DC  20250-0237; 
telephone:  (202)  720-2491,  or  Fax:  (202) 
720-8938.  Small  businesses  may  request 
information  on  compliance  with  this 
proposed  regulation  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  Stop  0237,  room 
2525-S,  Washington,  DC  20250-0237; 
telephone  (202)  720-2491;  Fax  (202) 
720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  November  2,  2000, 
and  published  in  the  November  8,  2000, 
issue  of  the  Federal  Register  (65  FR 
66935). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and,  therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
the  proposed  amendment  of  Marketing 
Agreement  and  Order  No.  927  regulating 
the  handling  of  winter  pears  grown  in 
Oregon  and  Washington,  and  the 
opportunity  to  file  written  exceptions 
thereto.  Copies  of  this  decision  can  be 
obtained  from  Melissa  Schmaedick 
whose  address  is  listed  above. 

This  action  is  issued  piusuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  hereinafter  referred 
to  as  the  "Act,"  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  orders  (7  CFR  Part  900). 

The  proposed  amendments  of  the 
order  are  based  on  the  record  of  a  public 
hearing  held  in  Portland,  Oregon,  on 
November  29,  2000.  Notice  of  this 
hearing  was  published  in  the  Federal 
Register  on  November  8,  2000.  The 
notice  of  hearing  contained  proposals 
submitted  by  the  Committee  and  AMS. 


The  Committee's  proposed 
amendments  included:  Authorizing  the 
Committee  to  recommend  maturity 
regulations;  authorizing  the  Committee 
to  recommend  container  and  marking 
requirements;  and  changing  provisions 
related  to  alternate  Committee  members 
serving  for  absent  members  at 
Committee  meetings. 

The  Fruit  and  Vegetable  Programs  of 
AMS  proposed  to  allow  such  changes  as 
may  be  necessary  to  the  order,  if  any  of 
the  proposed  changes  are  adopted,  so 
that  all  of  the  order's  provisions 
conform  with  the  effectuated 
amendments. 

Seven  witnesses  testified  at  the 
hearing.  These  witnesses  represented 
winter  pear  growers  and  handlers 
throughout  the  production  area.  All 
witnesses  supported  the  Committee's 
recommended  changes.  Most  witnesses 
addressed  the  need  for  maturity 
requirements  and  the  perceived  impact 
those  requirements  could  have  on    ^ 
market  returns.  Witnesses  also  spoke  to 
the  need  for  the  Committee  to  have 
container  and  marking  regulatory 
authority,  and  the  effect  uniform 
regulations  would  have  on  marketing 
practices  and  costs  of  production.  In 
conjunction  with  this  proposed 
amendment,  it  was  put  forth  by 
witnesses  at  the  hearing  that  definitions 
for  pack  and  container  be  added  to  the 
order's  list  of  definitions.  Another 
amendment  that  was  supported  at  the 
hearing  was  the  proposal  to  allow 
additional  alternates  to  serve  at 
Committee  meetings  when  both  a 
member  and  his  or  her  alternates  are 
unable  to  attend. 

At  the  conclusion  of  the  hearing,  the 
Administrative  Law  Judge  fixed  January 
12,  2001,  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions  or  written  argiunents  and 
briefs  based  on  the  evidence  received  at 
the  hearing.  None  were  filed. 

Material  Issues 

The  material  issues  of  record 
addressed  in  this  decision  are  as 
follows: 

(1)  Whether  to  add  "maturity"  to  the 
list  of  attributes  that  may  be  regulated 
under  the  order; 

(2)  Whether  to  add  authority  to  the 
order  to  allow  the  Committee  to 
recommend  container  and  marking 
requirements;  and 

(3)  Whether  to  amend  the  order  to 
authorize  additional  alternates  to  serve* 
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in  the  place  of  absent  Committee 
members. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  rectwd  thereof. 

Material  Issue  Number  1 :  The  Authority 
To  Recommend  Maturity  Regulation 

The  order  should  be  amended  to 
include  maturity  among  the 
characteristics  of  winter  pears  which 
may  be  regulated  by  USDA  based  on 
reconunendation  of  the  Committee. 
The  order  currently  provides  for 
regulation  to  limit  the  grade,  size, 
quality  or  combination  thereof,  of  any 
variety  of  pears  grown  in  the  production 
area.  Whenever  such  regulations  are  in 
effect,  pears  are  required  to  be  inspected 
and  certified  as  meeting  those 
reqtiirements  as  provided  in  §  927.60 
of  the  order.  The  Committee  proposes 
adding  specific  authority  to  set  maturity 
regulations. 

According  to  testimony  given  during 
the  hearing,  "maturity",  as  it  is 
commonly  used  in  the  winter  pear 
industry,  describes  a  characteristic  or 
phase  of  senescence  in  the  cycle  of  a 
pear  when  it  reaches  its  idesd  time  for 
harvest  based  primarily  upon  a  pfessiue 
index.  Testing  for  maturity  can  be 
accomplished  through  the  use  of 
pressure  testing  devices  and  inspection. 
In  the  winter  pear  industry,  matiuity 
is  a  characteristic,  and  partial 
consideration,  in  determining  the 
ripening  ability  of  the  fruit.  Ripeness  is 
not  a  precursor  criteria  for  maturity. 
Rather,  adequate  maturity  in  terms  of 
the  growth  process  of  the  pear  is  a 
necessary  element  to  the  successful 
ripening  of  the  fruit  afler  harvest.  One 
witness  during  the  hearing  described 
the  relationship  between  maturity  and 
ripeness  by  explaining  immatiirity, 
which  can  be  detected  by  a  high 
pressure  test  result,  results  in  a  pear's 
inability  to  ripen  after  harvest.  A 
maturity  test  would  indicate  whether  a 
pear  is  fully  mature  at  the  time  of 
harvest,  therefore  also  indicating  the 
pear's  ability  to  ripen  after  harvest  and 
in  the  hands  of  the  consumer. 
Maturity  of  pears  is  tracked 
throughout  the  season  through  pressiu* 
indices.  As  pressure  indices  reduce 
from  their  initial  harvest  level  to  lower 
pressiues,  pears  approach  that  stage  of 
senescence  known  as  maturity.  Maturity 
indices  are  used  to  harvest  winter  pear 
varieties  at  the  optimum  time  that 
accommodates  eventual  ripening,  as 
well  as  long-term  cold  storage  and  full 
season  marketability.  Because  of 
differences  in  varietal  growing  patterns. 


maturity  criteria  would  most  likely  vary 
by  variety. 

While  the  ciurent  method  for 
measuring  maturity  is  via  pressure  test, 
witnesses  testifying  understood  that,  by 
adding  the  authority  to  define  maturity 
regulations,  testing  methods  would  be 
allowed  to  evolve  with  advances  in 
industry  technology.  As  one  witness 
stated,  the.authority  to  regulate  maturity 
would  give  the  Committee  not  only  the 
ability  to  set  maturity  regulations  based 
on  current  research,  but  to  update  apd 
revise  those  regulations  as  maturity 
testing  methods  evolve  over  time. 

According  to  record  testimony,  the 
proposed  amendment  to  add  maturity  to 
the  list  of  regulated  attributes  would 
allow  the  Committee  to  set  uniform 
regulations  within  the  industry.  This 
would  assure  that  pears  will 
physiologically  have  the  ability  to  ripen 
properly  at  any  stage  of  the  marketing 
season.  It  was  considered  by  witnesses 
that  this  additional  quality  definition  is 
imperative  to  the  industry's  futiue 
ability  to  uniformly  address  and  set 
regulations  for  ripen  ability. 

By  establishing  maturity  regulations, 
the  Winter  Pear  industry  also  aims  to 
present  a  more  consumer-friendly 
product  to  the  market.  Historically,  the 
winter  pear  industry  has  not  directly 
concerned  itself  with  the  ripening 
process  of  pears  once  they  reach  the 
retail  sector  or  the  consimier.  The  task 
of  ripening  prior  to  consumption  has 
generally  been  left  to  the  end  buyer, 
while  the  Committee  provided  basic 
education  about  how  a  pear  can  be 
ripened  at  home. 

One  witness  stated  that  the  proposed 
authority  to  regulate  maturity  would 
enable  the  industry  to  ensure  that 
winter  pears  have  the  best  opportunity 
to  either  ripen  or  be  ripe  at  time  of 
purchase.  Under  the  current  system 
without  maturity  regulations,  it  can  take 
up  to  seven  days  for  a  winter  pear  to 
ripen  at  room  temperature.  The  witness 
further  added  that  in  today's  modem 
lifestyle,  convenience  is  often  the 
greatest  consideration  for  consumers 
when  selecting  food  products.  For  this 
reason,  maturity  requirements  are 
needed  in  order  for  the  industry  to 
better  meet  consimier  needs  and 
satisfaction. 

In  addition,  increasing  competition 
from  imported  fruit  in  the  domestic 
market  has  caused  the  Oregon  and 
Washington  winter  pear  industry  to 
market  its  harvest  much  earlier  than  in 
previous  years.  However,  selling  too 
early  in  the  harvest  season  places  the 
Oregon  and  Washington  winter  pear 
industry  at  a  disadvantage  as  without 
careful  monitoring  of  maturity  indices 
to  ensure  timely  picking,  ripening  is 


more  difficult  to  achieve.  Traditionally, 
the  industry  has  relied  upon  the  late 
Spring  and  early  Summer  sales  to 
profitably  move  the  crop  as,  under  these 
conditions,  winter  pears  are  more 
inclined  to  ripen  naturally  and  maturity 
indices  are  not  as  much  of  a  concern. 

Another  witness  testifying  at  the 
hearing  explained  that  geometrically 
increasing  imported  pears  from  outside 
the  production  area  have  seriously 
disrupted  the  traditional  marketing 
scheme  for  Oregon  and  Washington 
pears.  According  to  his  testimony, 
imported  pears  currendy  approach  five 
million  boxes  per  marketing  season, 
direcUy  competing  with  Northwest 
product  in  the  late  Winter  and  Spring 
months.  One  of  the  main  competitors, 
BarUett  pears  imported  from  the 
Southern  Hemisphere,  poses  a 
particularly  difficult  challenge,  as 
Bartletts  ripen  more  easily  than  winter 
pears  and  are  considered  more 
consiuner  friendly  by  aimouncing  their 
edibility  through  a  color  change.  Winter 
pears  from  Oregon  and  Washington  are 
considered  by  some  to  be  less  user 
friendly,  remaining  green  throughout 
theprocess  of  senescence. 

The  dramatically  increasing  imports 
are  altering  Oregon  and  Washington 
winter  pear  marketing  schemes,  forcing 
more  sales  early  in  the  season  when 
pears  are  less  inclined  to  ripen 
naturally.  In  order  to  meet  consumer 
requirements  and  expectations,  the 
Committee  has  identified  maturity 
indices  as  a  method  to  improve 
harvesting  techniques  earlier  in  the 
growing  and  harvest  process.  By  having 
the  authority  to  establish  maturity 
regulations,  the  Committee  envisions 
being  able  to  market  a  more  salable,   , 
more  desirable  product  earlier  in  the 
market  season. 

The  authority  to  consider  maturity  in 
the  regulatory  criteria  could  feasibly 
enhance  product  quality  throughout  the 
industry  harvest  and  storage  regimen  by 
establishing  pressure  regulations, 
shorten  the  consumer's  waiting  period 
for  the  fruit  to  ripen,  and  provide  greater 
assurance  to  the  consumer  that  the 
product  will  properly  ripen  at  the  time 
of  purchase. 

The  Oregon  and  Washington  winter 
pear  grower  community  has  also 
recenUy  demonstrated  their  support  for 
pressure  testing  by  recommending  to  the 
USDA  the  establishment  of  a  maximiun 
pressiue  limit  for  all  D'Anjou  pears 
entering  the  marketplace  in  2000.  While 
this  standard  was  established  through 
the  informal  ndemaking  process  under 
the  authority  to  establish  quality 
regulations,  witnesses  attending  the 
hearing  expressed  the  importance  of 
including  specific  authority  in  the  order 


to  regulate  matmity  regulations  for  any 
or  all  varieties  of  winter  pears  grown  in 
the  production  area. 

Record  evidence  supports  amending 
the  marketing  order  to  authorize  the 
Committee  to  recommend  matiuity 
regulations  for  any  or  all  varieties  of 
pears  grown  in  the  winter  pear  industry. 
This  would  allow  the  Committee  to 
recommend,  and  USDA  to  implement, 
minimum  maturity  requirements 
through  informal  rulemaking 
procedures.  Furthermore,  there  was  no 
opposition  to  the  above  proposal, 
described  as  Material  Issue  Number  1  in 
this  recommended  decision,  voiced  at 
the  hearing. 

The  Department  is  proposing  that 
§  927.51  of  the  order  be  amended  to 
include  the  authority  to  establish 
maturity  requirements. 

Material  Issue  Number  2:  The  Authority 
To  Fix  the  Size.  Capacity.  Weight, 
IXmensions,  Markings,  or  Pack  of 
Winter  Pear  Packaging  or  Handling 
Containers 

The  order  should  be  amended  to  add 
authority  to  fix  the  size,  capacity, 
weight,  dimensions,  markings,  or  pack 
of  the  container,  or  containers,  which 
may  be  used  in  the  packaging  or 
handling  of  winter  pears.  The  definition 
of  "Size"  should  also  be  amended  to 
remove  the  currenUy  defined 
dimensions  of  a  standard  pear  box. 

Currendy,  the  Winter  Pear  Control 
Committee,  under  the  order,  has  no 
authority  to  implement  container 
rogulations.  The  Committee  believes 
that  adding  this  authority  to  the 
marketing  order  is  necessary  to 
engender  coherency  and  consistency  in 
the  Washington  and  Oregon  winter  pear 
industry.  The  primary  reasons  to  allow 
container  regulations  are:  to  eliminate 
confusion  in  the  marketplace, 
standardize  containers,  provide  for 
compliance,  and,  most  importantly,  to 
level  the  playing  field,  in  terms  of 
calculating  the  cost  per  unit  of  carton 
sales,  among  all  suppliers  to  the  market. 
The  Committee  believes  that  this 
authority  would  help  reduce  instances 
of  confusion  in  the  marketplace. 

The  Committee  also  believes  that  any 
additional  costs  to  the  industry  would 
be  minimal  and  outweighed  by  the  gains 
outlined  above.  Growers  would  benefit 
because  their  returns  would  be 
measurable  against  other  industry 
returns,  and  production/packing 
systems  would  become  more 
streamlined  and  efficient. 

Record  testimony  stated  that 
widespread  retail  consolidation  in  the 
domestic  market  has  resulted  in  a 
shrinking  number  of  terminal  market 
sellers.  As  such,  Oregon  and 


Washington  winter  pear  growers  and 
handlers  have  come  under  increasing 
pressure  to  compete  against  growers  and 
handlers  bom  outside  the  production 
area  for  retailer  business.  Iliis  pressure 
has  been  compounded  by  an  influx  of 
imported  pears  into  the  domestic 
market.  The  net  result  has  been  an 
oversupply  of  product  in  the  market, 
and  downward  pressure  on  producer 
prices. 

In  addition  to  competition  with 
imported  product,  the  Washington  and 
Oregon  winter  pear  industry  is  hieing 
international  marketing  disadvantages 
associated  with  a  strong  U.S.  dollar  and 
lower  demand  for  U.S.  products  abroad. 
The  combination  of  increased  supply 
and  limited  market  ouUets  has 
presented  ever-increasing  challenges  to 
the  winter  pear  industry,  causing  it  to 
consider  competition  and  efficiency 
gaining  techniques,  such  as  container 
regulations. 

While  the  standard  container  used  in 
the  Washington  and  Oregon  pear 
industry  has  historically  been  the 
"Pakcart",  a  44-pound  net  weight  box, 
retailer  demand  for  new  and  innovative 
packaging  of  pears  has  resulted  in  a 
proliferation  of  new  packages  in  the 
marketplace.  While  many  packers  have 
conformed  to  new  packaging  demands, 
maintaining  competitiveness  has 
become  increasingly  difficult  due  to  the 
increase  in  container  variety  and  the 
cost  of  maintaining  inventories. 

Maintaining  a  varied  inventory  of 
package  tjrpes,  especially  for  smaller 
handlers,  is  cosdy  and  inefficient  in 
warehouse  packing  systems.  The 
majority  of  the  increased  container 
related  production  costs  are  passed  on 
to  the  producer  in  the  form  of  a  lower 
net  returii  on  his  or  her  product.  As  one 
witness  testifying  at  the  hearing  stated, 
"Unfortunately,  the  way  the  industry 
works  is  all  of  the  costs  are  accumulated 
and  deducted  from  the  (free  on  board) 
FOB  price,  and  then  the  grower  gets 
what's  left." 

A  witness  testifying  at  the  hearing 
noted  that  due  to  consolidation  of  retail 
supermarkets,  one  of  the  main  sources 
of  distribution  for  winter  pears, 
substantial  pressure  is  placed  on 
individual  growers,  packers  and 
shippers  to  conform  to  container 
shipment  demands.  The  witness 
indicated  that  it  was  not  unusual  for 
retail  supermarkets  to  request  special 
packaging,  including  special  carton 
sizes,  weights  and  other  characteristics. 
With  each  special  request  for  a  unique 
package  type,  handling  costs  increase 
due  to  the  need  to  keep  a  variety  of 
containers  in  inventory  and  special 
packing  requirements  for  each  type  of 
container.  Uniform  regulations  for 


packaging  would  assist  the  handlers  in 
not  only  avoiding  additional  costs  but 
gaining  increased  operational 
efficiencies.  Moreover,  increased 
handling  costs  are  more  often  than  not 
passed  on  to  the  grower  in  the  form  of 
reduced  payment  for  their  product. 
Thus,  it  was  argued  that  uniform 
packing  requirements  would  also 
benefit  the  grower  in  the  form  of 
potentially  higher  returns. 

Witnesses  also  indicated  that  it  is  in 
the  industry's  best  interest  to  work  with 
its  customers,  specifically  retail 
supermarkets,  to  provide  efficient 
packaging  for  the  mutual  benefit  of  all 
parties,  including  growers,  customers 
and  consumers.  As  a  representative  of 
the  industry  and  local  administrative 
body  of  the  order,  it  was  suggested  that 
the  Winter  Pear  Control  Committee  is  in 
the  best  position  to  work  with  the 
industry  and  customers  to  develop  the 
correct  regulations  relating  to  container 
size,  capacity,  weight,  and  dimensions. 

Witnesses  demonstrated  the  need  for 
uniformity  in  container  size  and 
dimensions  by  describing  some  of  the 
various  container  varieties  currendy  at 
use  in  the  market.  It  was  explained  that 
cartons  not  only  differ  in  dimension,  but 
also  in  the  number  of  stacking  tabs, 
container  material  and  liners.  One  type 
of  container  described  was  the  "Defore 
carton,"  also  referred  to  as  the  "Euro 
carton."  This  container,  measuring  60  x 
40  centimeters,  is  smaller  and  generally 
has  a  lighter  net  weight  than  the 
traditional  container  used  in  the 
production  area.  In  addition  to  being  a 
smaller  box,  some  retailers  differentiate 
their  requests  by  specifying  the  number 
of  desired  tabs  for  stacking.  The  number 
of  stacking  tabs  requested  per  Euro 
carton  can  vary  from  four  to  six  to  eight. 

Another  type  of  carton  requested  by 
retailers  is  known  as  a  corrugated  "Kraft 
carton"  (similar  to  the  Packart, 
described  above),  while  others  request 
the  Kraft  carton  with  a  black  inside 
liner. 

In  addition  to  differing  container 
dimensions  and  other  physical 
characteristics,  containers  of  varying 
weight  have  become  prevalent  in  the 
market.  One  witness  used  as  an  example 
the  California  Baitlett  industry,  which 
has  implemented  a  system  in  which 
some  fruit  is  at  a  40-pound  net  weight, 
and  some  at  a  44-pound  net  weight. 
Moreover,  imported  South  American 
pears  are  packed  in  an  18-kilogram 
carton,  or  a  40-pound  net  weight  box, 
while  pears  imported  from  New  Zealand 
and  South  Africa  are  generally  packed 
in  the  Euro  60  x  40  carton. 

Witnesses  testifying  on  the  need  for 
the  authority  to  establish  container 
regulation  argued  that  a  market  supplied 
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with  a  proliferation  of  container  types 
and  weights  leads  to  confusion  among 
buyers  and  sellers,  inevitably  resulting 
in  inequitable  net  returns  to  producers. 
Packages  that  are  not  consistent  in  size 
or  weight  across  the  market  make  it 
difficult  for  retailers  to  easily  conduct 
cost  per  unit  comparisons  among 
packers.  The  authority  to  regulate 
container  regulations  would  level  the 
playing  field  by  standardizing 
transaction  units  between  all  sellers  and 
buyers.  One  witness  reasoned  that  with 
uniform  container  and  packing 
regulations,  a  buyer  would  know  exactly 
what  he  or  she  is  purchasing  regardless 
of  where  or  from  what  soim:e  it  is 
purchased.  Packers  would  have  the 
same  size,  weight,  marking  and  pack 
requirements,  assuring  that  the  buyer  is 
getting  the  same  product.  Growers 
would  know  exactly  what  amount  of 
product  is  being  sold  and  promoted  at 
what  return.  Furthermore,  the  witness 
stated  that,  "Presently  it  is  not 
uncommon  for  us  to  be  comparing 
'pears  to  apples'  because  of  the  lack  of 
standardization  within  our  industry. 
The  proposal  will  eliminate  confusion 
in  the  market  and  I  believe  help 
streamline  the  process."  It  was  further 
argued  that  the  adoption  of  this 
proposal  would  allow  buyers, 
consumers,  packers  and  growers  of 
winter  pears  to  compare  "pears  to 
pears,"  regardless  of  the  source. 
Without  a  consistent  standard 
developed  by  the  industry,  individual 
growers  and  packers  will  attempt  to 
respond  to  each  individual  customer's 
demand,  adding  confusion  in  the 
marketplace.  A  packer  may  have 
multiple  inventories  of  the  same 
package,  once  again  increasing  costs  to 
the  parties  involved. 

Moreover,  without  enforced  container 
regulations,  buyers  of  winter  pears  are 
not  always  aware  of  the  net  weight  of 
the  container  that  they  are  being  quoted. 
As  winter  pear  sales  are  typically 
negotiated  in  numbers  of  cartons, 
markedly  different  carton  weights  result 
in  pears  being  purchased  at  differing 
prices  per  pound. 

The  authority  to  establish  container 
regulations,  and  to  adjust  those 
regulations  in  step  with  changing 
retailer  demand,  would  enable  the 
Conunittee  to  maintain  coherency 
within  the  winter  pear  market  packaging 
regulations. 

Historically,  the  size  of  winter  pears 
is  determined  by  the  number  of  pears 
contained  in  a  standard  44-pound 
container.  This  concept  is  also 
commonly  referred  to  as  "Pack."  As  one 
witness  explained  at  the  hearing, 
"Pack"  refers  to  the  amoimt  of  product 
that  is  put  in  each  box  and  describes  to 


the  purchaser  the  size  of  the  product 
that  they  are  buying.  For  example,  if 
purchaser  is  buying  size  100  pears,  the 
pack  definition  indicates  that  there  are 
100  pears  in  a  standard  44-poimd  box. 
However,  with  non-traditional  boxes 
entering  the  marketplace,  the  term  pack 
has  lost  some  significance  in  that  the 
standard  44-pound  box  is  no  longer  the 
industry  point  of  reference. 

As  one  witness  testified,  retail  price 
calculations,  which  have  traditionally 
been  based  on  the  number  of  pears  per 
standard  44-pound  box,  are  no  longer 
uniform  throughout  the  marketplace  as 
industry  packing  material  is  not 
standardized.  If  a  retailer  is  in  error  on 
what  the  actual  poundage  of  a  box  is.  he 
or  she  may  be  computing  higher  or 
lower  retail  prices,  which  ultimately 
affects  the  volume  of  product  sold. 

Members  of  the  Committee  attending 
the  hearing  testified  that  the  proposal  to 
grant  authority  to  fix  the  size,  capacity, 
weight,  dimensions,  markings,  or  pack 
of  a  container,  or  containers,  used  in  the 
packaging  or  handling  of  winter  pears 
has  b^n  widely  discussed  within  the 
grower  community.  Among  the 
witnesses  testifying,  it  was  widely 
stated  that  implementing  this  authority 
would  equally  benefit  small  and  large 
producers  by  standardizing  containers 
and  packing  requirements  and 
enhancing  uniformity  in  the  market. 

It  was  mso  requested  by  witnesses  at 
the  hearing  that  definitions  for  "pack" 
and  "container"  be  added  to  the  list  of 
definitions  in  the  order  to  further  clarify 
Proposal  No.  2.  Adding  these  two 
definitions  would  assist  in  clarifying 
future  requirements  established  under 
the  above  proposed  authority.  Proposed 
definitions  of  both  terms  were  presented 
at  the  hearing  and  are  supported  by  the 
hearing  record. 

Record  evidence  supports  amending 
the  marketing  order  to  authorize  the 
Committee  to  recommend  size,  capacity, 
weight,  dimensions,  markings,  or  pack 
of  the  container,  or  containers,  which 
may  be  used  in  the  packaging  or 
handling  of  winter  pears.  This  would 
allow  the  Committee  to  reconunend, 
and  USD  A  to  implement,  such  pack  and 
container  requirements  through 
informal  rulemaking  procedures. 
Furthermore,  there  was  no  opposition  to 
the  above  proposal,  described  as 
Material  Issue  Number  2  in  this 
recommended  decision,  voiced  at  the 
hearing. 

Accordingly,  the  Department  is 
proposing  that  §  927.51  be  amended  by 
adding  a  new  subparagraph  (a)(3). 
which  would  provide  the  authority  to 
fix  the  size,  capacity,  weight, 
dimensions,  markings,  or  pack  of  the 
container,  or  containers,  which  may  be 


used  in  the  packaging  or  handling  of 
winter  pears.  The  Department  is  also 
proposing  that  §  927.5  be  amended  to 
remove  the  currently  defined 
dimensions  of  a  standard  pear  box.  This 
would  allow  the  flexibility  to  establish, 
and  revise  as  needed,  new  container 
dimensions,  and  would  be  consistent 
with  this  amendment. 

The  Department  is  also  proposing  that 
definitions  for  "pack"  and  "container" 
be  added  to  the  order.  Adding  these  two 
definitions  would  assist  in  defining 
future  requirements  established  under 
the  above  proposed  authority. 

Material  Issue  Number  3:  Designation  of 
a  Temporary  Alternate  To  Act  for  an 
Absent  Committee  Member 

The  order  should  be  amended  to 
include  the  authority  for  a  Committee 
member,  when  that  Committee  member 
and  his  or  her  alternates  are  unable  to 
attend  a  Committee  meeting,  to 
designate  any  alternate  from  the  same 
group  (handler  or  grower)  to  serve  in 
their  stead.  However,  the  Department 
believes  that  this  discretion  should  not 
be  given  to  the  Committee  or  its 
chairperson  in  the  event  the  member  in 
question  chooses  not  to  designate 
another  alternate  to  serve  in  his  or  her 

place. 

The  Committee  is  composed  of  12 
members,  with  the  industry  members 
allocated  among  four  geographic 
districts.  Each  Committee  member  has 
two  alternates  who  have  the  same 
qualifications  as  the  member. 
Committee  members  and  alternates  are 
nominated  by  their  peers  in  the  district 
they  represent. 

Section  927.28  of  the  order  provides 
that  if  a  Committee  member  is  absent 
from  a  meeting,  one  of  his  or  her 
alternates  shall  act  in  that  member's 
place.  There  is  no  provision  for  a 
situation  in  which  both  the  member  and 
that  member's  alternates  are 
unavailable. 

The  Committee  proposed  changing 
§  927.28  as  follows.  If  both  a  member 
and  his  or  her  alternates  cannot  attend 
a  Committee  meeting,  the  member  or  the 
alternates  (in  that  order)  could  designate 
another  alternate  member  to  act  in  their 
stead.  The  temporary  alternate  would  be 
chosen  from  the  group  of  other 
Committee  member  alternates  and 
woidd  represent  both  the  same  district 
and  group  (grower  or  handler)  as  the 
Committee  member  needing  an 
alternate.  If  neither  the  Committee 
member  nor  that  Committee  member's 
alternates  choose  to  make  such  a 
designation,  the  Committee  chairperson 
would  be  free  to  do  so  with  the 
concurrence  of  a  majority  of  the  present 
members. 
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In  support  of  the  Committee's 
proposal,  witnesses  testifying  at  the 
hearing  felt  strongly  about  the  need  to 
ensure  grower  and  handler 
representation  at  all  meetings.  One 
witness  stated,  "Being  denied  an 
important  vote  because  of  a  technicality 
of  succession,  and  thus  not  being 
represented,  is  not  fair  to  the  growers 
who  pay  the  assessment  to  the  Winter 
Pear  Control  Committee." 

Witnesses  testifying  believed  that  the 
authority  to  temporarily  appoint 
additional  alternates  was  justifiable  for 
many  reasons.  Most  importantly,  the 
small  size  of  grower  districts,  and  the 
proximity  of  growers  and  handlers  in 
their  local  commimities,  makes  for  a 
tight-knit  group  who  are  generally  savvy 
of  their  commimity's  needs  and 
opinions.  Thus,  testimony  strongly 
supported  the  idea  that  district 
positions  could  be  accurately 
represented  by  appointing  temporary 
alternates  from  the  same  district  and 
group  (grower  or  handler).  As  one 
witness  pointed  out.  "We're  not 
strangers  to  each  other,  and  our  views 
on  pear  marketing  are  generally  well 
known." 

According  to  the  record,  it  was 
recommended  that  the  selection  process 
of  temporary  alternates  would  be 
somewhat  of  an  "informal"  process, 
whereby  a  temporary  alternate  would  be 
recommended  to  the  Control  Committee 
by  the  absent  Committee  member,  or 
one  of  his  other  alternates.  Selection  of 
the  temporary  alternate  would 
ultimately  be  overseen  and  rely  on  the 
discretion  of  the  Control  Conunittee. 

An  example  presented  at  the  hearing 
is  as  follows.  In  the  Hood  River  district, 
there  are  four  Committee  members  (two 
powers  and  two  handlers),  each  having 
two  alternates.  In  the  event  that  one  of 
the  Hood  River  Committee  members  and 
both  his  or  her  alternates  were  imable  to 
attend  a  Committee  meeting,  a 
temporary  alternate  would  be  selected 
from  the  second  (grower  or  handler) 
Hood  River  Committee  member's  two 
alternates.  As  described  above,  the 
selection  would  be  recommended  by  the 
absent  Committee  member  and 
approved  by  the  Control  Committee.  If 
the  Committee  member  was  absent,  then 
the  selection  would  be  made  by  one  of 
his  or  her  alternates  and  approved  by 
the  Control  Committee. 

The  Department  agrees  that  full 
participation  at  Committee  meetings 
should  be  encouraged.  The  Department 
also  believes  that  there  is  merit  in 
allocating  membership  among  districts 
because  the  conditions  in  one  district 
may  vary  considerably  from  those  in 
another.  However,  if  a  member  chooses 
not  to  name  someone  to  fill  his  or  her 


seat  and  cast  votes  on  his  or  her  behalf, 
the  choice  should  neither  revert  to  the 
Committee  or  its  chairperson  nor  the 
absent  member's  alternates.  Committee 
members  are  nominated  by  their  grower 
and  handler  peers  to  represent  them  at 
Committee  meetings.  The  absent 
Committee  member's  charge  to 
represent,  or  provide  alternate 
representation  for,  his  or  her  peers  is  an 
important  part  of  fulfilling  his  or  her 
responsibilities  as  a  Committee  member 
for  that  district.  In  light  of  the  above, 
should  a  situation  arise  where  neither  a 
Coiimiittee  member  nor  his  or  her 
alternates  are  able  to  attend  a  meeting, 
the  Committee  member  should  arrange 
for  a  temporary  alternate.  For  these 
reasons,  we  believe  that  only  a 
Committee  member  should  be  able  to 
choose  a  temporary  alternate  to  serve  in 
his  or  her  place  when  that  member  and 
that  member's  alternates  are 
unavailable. 

With  regard  to  the  language  suggested 
by  the  Committee  that  would  only  apply 
to  two  out  of  the  four  winter  pear 
production  area  districts,  the  proposed 
language  does  not  take  into 
consideration  a  selection  process  for 
districts  having  only  one  grower  or  one 
handler  Committee  member. 

Only  the  Hood  River-White  Salmon- 
Underwood  and  Wenatchee  districts 
have  four  Committee  members  (two 
growers  and  two  handlers),  hence  a  total 
of  four  alternate  members  for  each  group 
meeting  the  proposed  district  and  group 
criteria.  However,  the  Medford  and 
Yakima  districts  only  have  two 
Committee  members  (one  grower  and 
one  handler)  each.  In  the  event  that  a 
Medford  or  Yakima  Committee  member 
and  both  of  that  member's  alternates 
could  not  attend  a  Committee  meeting, 
their  ability  to  find  a  temporary 
alternate  who  would  meet  both  the 
district  and  group  criteria  would  be 
restricted  under  the  Committee's 
proposal. 

In  order  to  make  the  proposed 
amendment  more  practicable,  the 
Committee's  proposed  language  has 
been  modified  to  provide  that  a 
temporary  alternate  may  be  selected 
from  the  collective  pool  of  all 
Committee  member  alternates,  but  must 
represent  the  same  group  (grower  or 
handler)  as  the  absent  member.  Thus,  in 
the  event  that  all  alternates  for 
Committee  members  in  the  same  group 
representing  a  given  district  are 
unavailable,  selection  of  a  temporary 
alternate  would  rely  on  the  availability 
of  other  Committee  members'  alternates 
from  the  remaining  districts,  provided 
that  the  selected  temporary  alternate 
represented  the  same  group  (grower  or 
handler). 


Drawing  from  the  Hood  River  district 
example  given  above,  in  the  event  that 
one  of  the  Hood  River  grower 
Committee  members  and  both  his  or  her 
alternates  were  unable  to  attend  a 
Committee  meeting,  the  selection 
process  of  a  temporary  alternate  for  that 
meeting  would  begin  with  the  second 
Hood  River  grower  Committee  member's 
two  alternates.  If  neither  of  those  two 
alternates  were  available,  the  selection 
^  process  would  proceed  to  the 
availability  of  other.  non-Hood  River 
grower  Committee  members'  alternates 
imtil  a  temporary  alternate  was  found. 

In  the  case  of  districts  having  only 
two  Committee  members,  a  temporary 
alternate  woiUd  be  selected  by  the 
absent  Committee  member  from  the 
collective  pool  of  alternates  from  all 
districts  and  would  represent  the  same 
group  (grower  or  handler). 

Given  these  considerations,  the 
Department  proposes  the  following 
language  be  added  to  §  927.28:  In  the 
event  that  both  a  member  of  the  Control 
Committee  and  that  member's  alternates 
are  unable  to  attend  a  Control 
Committee  meeting,  the  member  may 
designate  any  other  alternate  member 
from  the  same  group  (handler  or  grower) 
to  serve  in  that  member's  place  and 
stead. 

The  Regulatory  Flexibility  Act  and 
Efifects  on  Sm^l  Businesses 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  so  that 
small  businesses  will  not  be  unduly  or 
disproportionately  burdened.  Marketing 
orders  issued  pursuant  to  the  Act  and 
amendments  thereto  are  unique  in  that 
they  are  normally  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
the  RFA  and  the  Act  are  compatible 
with  respect  to  small  entities. 

According  to  the  Small  Business 
Administration  (13  CFR  121.201)  small 
handlers  are  those  having  annual 
receipts  of  less  than  $5,000,000  and 
small  agricultural  producers  are  defined 
as  those  with  annual  receipts  of  less 
than  $750,000.  Based  on  testimony 
presented  at  the  hearing,  a  majority  of  • 
the  winter  peai  producers  are 
considered  small  under  the  SBA 
definition.  Of  the  1,800  winter  pear 
growers,  80  to  85  percent  are  estimated 
to  have  sales  equal  to  or  less  than 
$750,000.  There  are  90  handlers 
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operating  in  the  production  area.  The 
majority  of  these  handlers  fit  the  SBA 
definition  of  a  small  handler.  Thus,  this 
action  will  apply  primarily  to  small 
entities. 

This  recommended  decision  proposes 
making  the  following  amendments  to 
the  winter  pear  marketing  order:  (1)  To 
amend  §  927.51(a)(1)  of  the  order  to 
specifically  authorize  the  estabUshment 
of  maturity  regulations;  (2)  To  amend 
§  927.51  of  the  order  to  authorize  the 
establishment  of  container  requirements 
which  would  encompass  capacity, 
weight,  dimensions,  and  packing  of  the 
container,  or  containers,  which  may  be 
used  in  packaging  or  handling  of  pears; 
and  (3)  To  amend  §  927.28  of  the  order 
to  authorize  additional  alternates  to 
serve  for  a  Committee  member  in  the 
event  that  both  that  member  and  that 
member's  alternates  are  unable  to  attend 
a  Committee  meeting. 

These  actions  are  designed  to  enhance 
the  quality  of  winter  pears  at  consumer 
outlets  through  the  regulation  of 
maturity  regulations,  to  create  more 
orderly  marketing  conditions  for  winter 
pears  through  the  implementation  of 
container  uniformity,  to  improve  grower 
returns  through  these  combined  actions, 
and  to  ensure  grower  and  handler 
representation  at  all  Committee 
rn06tiD0S 

Memtwrs  of  the  Winter  Pear  Control 
Committee  attending  the  hearing 
testified  that  the  proposal  to  grant 
authority  to  estabhsh  maturity 
regulations  has  been  widely  discussed 
within  the  grower  community,  an 
estimated  80  to  85  percent  of  which 
qualify  as  small  producers.  Moreover, 
among  the  witnesses  testifying,  it  was 
often  stated  that  implementing  maturity 
requirements  would  equally  benefit 
small  and  large  producers  by 
standardizing  industry  requirements 
and  enhancing  overall  product  quality 
in  the  market. 

Small  handlers  from  both  Oregon  and 
Washington  were  present  and 
participated  in  the  hearing,  and 
indicated  their  support  for  this 
proposal.  When  asked  if  such 
regulations  would  increase  handler 
costs,  one  small  handler  responded  that 
while  some  additional  inspection  costs 
would  be  inciured,  those  costs  are 
expected  to  be  offset  with  the  increase 
in  consumption.  Ultimately,  witnesses 
testifying  at  the  hearing  indicated  that 
net  returns  to  both  handlers  and 
producers  would  increase. 

Testimony  also  indicated  that  the 
proposal  to  grant  authority  to  fix  the 
size,  capacity,  weight,  dimensions, 
markings,  or  pack  of  the  container,  or 
containers,  used  in  the  packaging  or 
handling  of  winter  pears  has  been 


widely  discussed  within  the  winter  pear 
industry.  The  proposed  provisions  in 
this  recommended  decision  also  include 
definitions  of  "pack"  and  "container" 
that  are  added  based  upon  testimony  at 
the  hearing.  Among  the  witnesses 
testifying,  it  was  widely  stated  that 
implementing  this  authority  would 
equally  benefit  both  small  and  large 
handlers  and  growers.  By  standardizing 
container  and  packing  requirements, 
handling  costs  would  decrease  through 
reduced  inventories  and  more  efficient 
packing  procedures.  Uniformity  in  the 
market  would  also  facilitate 
standardized  transactions  by  ensuring 
more  equitable  cost  per  unit 
comparisons  and  producer  returns  on 
product. 

Small  handlers  testifying  at  the 
hearing  indicated  their  support  for  this 
proposal.  When  asked  if  such 
regulations  would  increase  handler 
costs,  one  small  handler  explained  that 
the  costs  of  new  containers  are  likely  to 
be  offset  by  gains  in  packing  efficiency 
and  a  more  transparent  cost  per  unit 
comparisons  in  handler  to  retailer 
transactions.  Small  producers  testifying 
to  this  issue  realized  that  increased 
costs  in  packing  material  would  more 
than  likely  be  passed  from  the  handler 
to  the  grower,  but  the  net  gain  from 
container  standardization  will 
ultimately  benefit  the  industry  as  a 
whole,  including  the  small  producer.  It 
was  stated  that  by  removing  confusion 
related  to  container  size  in  the 
marketplace,  growers  should  get  a  fairer 
retiun  on  their  product. 

In  the  case  of  districts  having  only 
two  Committee  members,  a  temporary 
alternate  will  be  selected  by  the  absent 
Committee  member  from  the  collective 
pool  of  alternates  from  all  districts  and 
will  represent  the  same  group  (grower  or 
handler).  The  proposed  provisions  in 
this  recommended  decision  represents  a 
modification  to  the  Committee's 
proposal  in  order  to  better  effectuate  its 
terms.  This  method  of  selecting  a 
temporary  alternate  would  ensure 
representation  of  all  growers  and 
handlers  (both  large  and  small)  at 
Committee  meetings  while  having  little 
or  no  increase  in  Committee 
administrative  costs.  Moreover, 
testimony  demonstrated  that  the 
authority  to  temporarily  assign 
alternates  would  improve  representation 
of  the  small  producers  and  handlers. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap  or 
conflict  writh  this  proposed  rule.  All  of 
these  amendments  are  designed  to 
enhance  the  administration  and 
functioning  of  the  marketing  order  to 
the  benefit  of  the  industry. 


Committee  meetings  held  to  discuss 
these  proposals,  as  well  as  the  hearing, 
were  widely  publicized  throughout  the 
Oregon  and  Washington  winter  pear 
production  area.  All  interested  persons 
were  invited  to  attend  the  meetings  and 
the  hearing,  and  participate  in 
Committee  deliberations  on  all  issues. 
All  Committee  meetings  and  the  hearing 
were  public  forums,  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  these  issues.  The 
Committee  itself  is  composed  of  12 
members,  of  whom  six  are  handlers  and 
six  are  producers.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  oh 
small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  deemed 
to  allow  interested  persons  to  respond 
to  this  proposal  and  facilitate  the 
completion  of  this  proceeding. 

Qvil  Justice  Reform 

The  amendments  proposed  herein 
have  been  reviewed  imder  Executive 
Order  12988,  Civil  Justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  will  not  preempt  any  State 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  amendments. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  cormection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportimity  for  a  hearing 
on  the  petition.  After  the  hearing,  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  date  of  the 
entry  of  the  ruling. 
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General  Findings 

The  findings  hereinafter  set  forth  are 
supplementary  to  the  findings  and 
determinations  which  were  previously 
made  in  connection  with  the  issuance  of 
the  marketing  agreement  and  order;  and 
all  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(1)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  and  all 
of  the  terms  and  conditions  thereof, 
would  tend  to  effectuate  the  declared 
policy  of  the  Act; 

(2)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulate  the  handling  of  winter  pears 
grown  in  the  production  area  in  the 
same  manner  as,  and  are  applicable  only 
to,  persons  in  the  respective  classes  of 
commercial  and  industrial  activity 
specified  in  the  marketing  agreement 
and  order  upon  which  a  hearing  has 
been  held; 

(3)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  are 
limited  in  their  application  to  the 
smallest  regional  production  area  which 
is  practicable,  consistent  with  carrying 
out  the  declared  policy  of  the  Act,  and 
the  issuance  of  several  orders  applicable 
to  subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act; 

(4)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
prescribe,  insofar  as  practicable,  such 
different  terms  applicable  to  different 
parts  of  the  production  area  as  are 
necessary  to  give  due  recognition  to  the 
differences  in  the  production  and 
marketing  of  winter  pears  cherries 
grown  in  the  production  area;  and 

(5)  All  handling  of  winter  pears  grown 
in  the  production  area  as  defined  in  the 
marketing  agreement  and  order,  is  in  the 
current  of  interstate  or  foreign 
commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce. 

List  of  Subjects  in  7  CFR  Part  927 

Marketing  agreements.  Pears, 
Reporting  and  record  keeping 
requirements. 

Recommended  Amendment  of  the 
Marketing  Agreement  and  Order 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  927  is  proposed  to 
be  amended  as  follows: 


PART  927— WINTER  PEARS  GROWN 
IN  OREGON  AND  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  927  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

*         «         *         *         * 

2.  Revise  §  927.5  to  read  as  follows: 

§927.5    Size 

Size  means  the  number  of  pears 
which  can  be  packed  in  a  standard  pear 
box  when  packed  in  accordance  with 
the  packing  requirements  of  the  U.S. 
Standards  for  Pears  (part  51  of  this  titie), 
or  as  such  regulations  hereafter  may  be 
modified  or  as  "size"  may  be  more 
specifically  defined  in  a  regidation  ' 
issued  under  this  part. 

3.  Add  new  §§  927.14  and  927.15 
imder  the  undesignated  center  heading 
"Definitions"  to  read  as  follows: 

§927.14    Pack. 

Pack  means  the  specific  arrangement, 
size,  weight,  count,  or  grade  of  a 
quantity  of  pears  in  a  particular  type 
and  size  of  container,  or  any 
combination  thereof. 

§927.15    Container. 

Container  means  a  box,  bag,  crate,  lug, 
basket,  carton,  package,  or  any  other 
type  of  receptacle  used  in  the  packaging 
or  handling  of  pears. 

5.  Revise  §  927.28  to  read  as  follows: 

§  927.28    Alternates  for  members  of  the 
Control  Committee. 

The  first  alternate  for  a  member  shall 
act  in  the  place  and  stead  of  the  member 
for  whom  he  or  she  is  an  alternate 
during  such  member's  absence.  In  the 
event  of  the  death,  removal,  resignation, 
or  disqualification  of  a  member,  his  or 
her  first  alternate  shall  act  as  a  member 
until  a  successor  for  the  member  is 
selected  and  has  qualified.  The  second 
alternate  for  a  member  shall  serve  in  the 
place  and  stead  of  the  member  for 
whom  he  or  she  is  an  alternate 
whenever  both  the  member  and  his  or 
her  first  alternate  are  unable  to  serve.  In 
the  event  that  both  a  member  of  the 
Control  Committee  and  that  member's 
alternates  are  unable  to  attend  a  Control 
Committee  meeting,  the  member  may 
designate  any  other  alternate  member 
from  the  same  group  (handler  or  grower) 
to  serve  in  that  member's  place  and 
stead. 

4.  Amend  §  927.51  by  revising 
paragraph  (a)  to  read  as  follows: 

§  927.51    Issuance  of  regulations;  and 
modification  suspension,  or  termination 
thereof. 

(a)  Whenever  the  Secretary  finds, 
from  the  recommendations  and 
information  submitted  by  the  Control 


Committee,  or  frtim  other  available 
information,  that  regulation,  in  the 
manner  specified  in  the  section,  of  the 
shipment  of  pears  would  tend  to 
effectuate  the  declared  policy  of  the  act, 
he  or  she  shall  so  limit  the  shipment  of 
pears  during  a  specified  period  or 
periods.  Such  regulation: 

(1)  May  limit  the  total  quantity  of  any 
grade,  size,  quality,  maturity,  or 
combination  thereof,  of  any  variety  of 
pears  grown  in  any  district  and  may 
prescribe  different  requirements 
applicable  to  shipments  to  different 
export  markets;  or 

(2)  May  prescribe  minimum  standards 
of  quality  for  any  variety  of  pears  and 
limit  the  shipment  thereof  to  those 
meeting  such  minimum  standards;  or 

(3)  Fix  the  size,  capacity,  weight, 
dimensions,  markings,  or  pack  of  the 
container,  or  containers,  which  may  be 
used  in  packaging  or  handling  of  pears. 

Dated:  March  27,  2002. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
(FR  Doc,  02-7918  Filed  4-2-02;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Servioa 

8  CFR  Part  286 
[INS  No.  2180-01] 
RIN1115-A647 

Establiahment  of  a  $3  Immigration 
Uaer  Fee  for  Certain  Commercial 
Vesael  Pasaengers  Prevloualy  Exemfil 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  Immigration  and  Naturalization 
Service  (Service)  regulations  in 
accordance  with  section  109  of  the 
Department  of  Justice  Appropriations 
Act,  2002  (Titie  I  of  Public  Law  107-77), 
signed  November  28,  2001.  This  law 
authorizes  the  collection  of  a  $3  fee  for 
certain  commercial  vessel  passengers 
previously  exempt  under  section 
286(e)(1)  of  the  Immigration  and 
Nationality  Act  (Act).  This  proposed 
rule  would  amend  the  Service 
regulations  to  require  certain 
commercial  vessel  operators  and/or 
their  ticketing  agents  to  charge  and 
collect  a  $3  user  fee  fit>m  every 
commercial  vessel  passenger  whose 
journey  originated  in  the  U.S.,  Canada, 
Mexico,  a  territory  or  possession  of  the 
United  States,  or  an  adjacent  island 
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except  those  individuals  exempted 
under  section  286(e)  of  the  Act  or  under 
8  CFR  part  286.  This  action  is  necessary 
to  implement  section  109  of  the 
Department  of  Justice  Appropriations 
Act.  2002. 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  3.  2002. 
ADDRESSES:  Please  submit  written 
comments  to  the  Director.  Regulations 
and  Forms  Services  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street.  NfW.,  Room  4034. 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  2180-01  on  your  correspondence. 
You  may  also  submit  comments 
electronically  to  the  Service  at 
insTegs@usdoj.gov.  When  submitting 
comments  electronically  please  include 
the  INS  No.  2180-01  in  the  subject  box. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Mayers,  Chief  of  Cash 
Management,  Office  of  Finance, 
Immigration  and  Naturalization  Service. 
425  I  Street.  NW..  Room  6034. 
Washington.  DC  20536,  telephone  (202) 
305-1200. 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  Immigration  User  Fee? 

Beginning  in  Fiscal  Year  1987,  the 
Service  was  mandated  by  Congress  via 
the  1987  Appropriations  Act  for  the 
Department  of  Justice,  Public  Law  99- 
591.  to  collect  (with  Hmited  exceptions) 
an  immigration  user  fee  for  each 
passenger  arriving  in  the  United  States 
by  commercial  air  or  sea  conveyance. 
Immigration  user  fee  funds  are  used  to 
operate  air  and  sea  inspection  services 
and  to  fund  other  related  activities. 

How  Will  the  Service  Use  the  Fees  That 
Are  Collected? 

As  provided  by  law.  the  user  fees  that 
are  collected  may  be  used,  among  other 
things  to: 

•  Provide  immigration  inspection  and 
preinspection  services  for  commercial 
aircraft  and  vessels; 

•  Provide  overtime  immigration 
inspection  services  for  commercial 
aircraft  or  vessels; 

•  Administer  debt  recovery, 
including  the  establishment  and  - 
operation  of  a  national  collections 
office; 

•  &q)and.  operate,  and  maintain 
information  systems  for  nonimmigrant 
control  and  debt  collection; 

•  Detect  fraudulent  docimients  used 
by  passengers  traveling  to  the  United 
States,  including  training  of.  and 


technical  assistance  to.  commercial 
airline  personnel  regarding  such 
detection; 

•  Provide  detention  and  removal 
services  for  inadmissible  aliens  arriving 
on  commercial  aircraft  and  vessels  and 
for  any  inadmissible  alien  who  has 
attempted  illegal  entry  into  the  United 
States  through  avoidance  of  immigration 
inspection  at  air  or  sea  ports-of-entry; 
and. 

•  Administer  removal  and  asylum 
screening  proceedings  at  air  or  sea 
ports-of-entry  for  inadmissible  aliens 
arriving  on  commercial  aircraft  and 
vessels,  including  immigration  removal 
proceedings  resulting  from  the 
presentation  of  fraudulent  documents 
and  the  failure  to  present 
documentation  and  for  any  inadmissible 
alien  who  has  attempted  illegal  entry 
into  the  United  States  by  avoiding 
immigration  inspection  at  air  or  sea 
ports-of-entry. 

Why  Is  the  Service  Proposing  To  Apply 
a  $3  Inspection  Fee  To  Certain 
Previously  Exempt  Commercial  Vessel 
Passengers? 

The  authorization  to  charge  and 
collect  a  user  fee  from  certain 
previously  exempt  commercial  vessel 
passengers  is  provided  in  section  109  of 
the  Department  of  Justice 
Appropriations  Act.  2002  which  was 
enacted  on  November  28.  2001.  Prior  to 
the  enactment  of  this  law.  Commercial 
vessel  passengers,  whose  journeys 
originated  in  Canada,  Mexico,  a  state, 
territory  or  possession  of  the  United 
States,  or  an  adjacent  island,  were 
statutorily  exempt  from  paying  the 
Immigration  User  Fee  prescribed  by 
section  286(d)  of  the  Act.  While  these 
vessel  passengers  were  exempt  from 
paying  the  fee,  the  Service  was  still 
required  to  provide  inspection  services. 
This  exemption  resulted  in  the  Service's 
inability  to  invest  in  necessary  staffing 
and  technology  resources.  The  new  fee 
will  begin  to  provide  for  the  recovery  of 
inspection  operations  and  related 
inspection  activities  that  support 
seaport  immigration  inspection. 

Did  the  Department  of  Justice 
Appropriation  Act,  2002  Specify  Any 
Other  Changes  to  Section  286  of  the 
Act? 

The  Department  of  Justice 
Appropriations  Act,  2002  also  directed 
the  Attorney  General  to  increase  the 
immigration  user  fee  prescribed  in 
section  286(d)  of  the  Act  by  $1  from  $6 
to  $7  for  all  passengers  previously 
required  to  pay  the  $6  fee.  This  change 
has  been  published  in  the  Federal 
Register  as  a  final  rule. 


What  Changes  Are  Proposed  in  This 
Rule? 

This  rule  proposes  to  add  8  CFR 
286.2(b)  and  revise  8  CFR  286.3(a)  to 
provide  for  the  collection  of  the  $3 
commercial  vessel  fee  and  removes  the 
exemption  of  commercial  vessel 
passengers  whose  journeys  originated  in 
Canada.  Mexico,  a  state,  territory  or 
possession  of  the  United  States,  or  an 
adjacent  island.  In  accordance  with  the 
Department  of  Justice  Appropriations 
Act.  2002,  the  rule  would  also  include 
an  exemption  from  the  $3  fee  for  ; 

passengers  arriving  by  way  of  Great 
Lakes  intemationsd  ferries  or  Great 
Lakes  vessels  on  the  Great  Lakes  and 
connecting  waterways  when  operating 
on  a  regular  schediUe. 

How  Is  the  $3  Fee  Proposed  To  Be 
Collected? 

Affected  commercial  vessel  carriers 
and  ticket-selling  agents  would  be 
subject  to  the  same  fee  collection 
responsibilities,  remittance  and 
statement  procedures,  maintenance  of 
records,  and  penalties  as  stated  in  8  CFR 
286.2.  286.4.  286.5,  268.6  and  286.7  and 
that  are  currently  required  of  other  non- 
exempt  immigration  user  fee 
remittances. 


Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities.  Immigration  user  fees  are 
already  being  collected  by  commercial 
vessel  carriers  and/ or  their  ticketing 
agents  in  connection  with  voyages 
originating  in  previously  non-exempt 
areas.  Since  the  passengers  rather  than 
the  carriers  ultimately  pay  the 
immigration  inspection  user  fee.  these 
passengers  are  not  considered  small 
entities  as  that  term  is  defined  in  5 
U.S.C.  601(6).  this  rule  does  not  bear  an 
impact  on  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  imiquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 
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Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in  cost 
or  prices;  or  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f). 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Govenmient  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132.  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988  Gvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  8  CFR  Part  286 

Air  carriers,  Immigration,  Maritime 
carriers.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  286  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 

as  follows: 

PART  286— IMMIGRATION  USER  FEE 

1 1.  The  authority  citation  for  part  286 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1356;  8  CFR  part 
2. 

2.  Section  286.2  is  amended  by 
redesignating  paragraph  (b)  as  paragraph 
(c),  and  by  adding  a  new  paragraph  (b). 
to  read  as  follows: 


§  286.2    Fee  for  arrival  of  passengers 
aboard  commercial  aircraft  or  commercial 
vessels. 

***** 

(b)  A  fee,  in  the  amount  prescribed  in 
section  286(e)(3)  of  the  Act,  per 
individual  is  charged  and  collected  by 
the  Service  for  the  immigration 
inspection  at  a  port-of-entry  in  the 
United  States,  or  for  the  preinspection 
in  a  place  outside  the  United  States  of 
each  commercial  vessel  passenger 
whose  journey  originated  in  the  U.S., 
Canada,  Mexico,  a  state,  territory  or 
possession  of  the  United  States,  and 
adjacent  islands,  except  as  provided  in 
§286.3. 
***** 

3.  Section  286.3  is  amended  by 
revising  the  introductory  text,  and  by 
revising  paragraph  (a)  to  read  as  follows: 

§  286.3    Exceptions. 

The  fees  set  forth  in  §§  286.2(a)  and 
286.2(b)  shall  not  be  charged  or 
collected  from  passengers  who  fall 
within  any  one  of  the  following 
categories: 

(a)  Persons  arriving  at  designated 
ports-of-entry  of  passengers  arriving  by 
the  following  vessels,  when  operating 
on  a  regular  schedule:  Great  Lakes 
international  ferries  or  Great  Lakes 
vessels  on  the  Great  Lakes  and 
connecting  waterways; 
***** 

Dated:  March  28.  2002. 
James  W.  Ziglar, 

Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  02-8011  Filed  4-2-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-22-AD] 

RiN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-200B,  -300,  -400,  -400D, 
af)d  -400F  Series  Airplanes 

AGENCY:  Federal  Aviation   . 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747-200B,  -300,  -400, 
-400D,  and  -400F  series  airplanes,  that 
currently  requires  repetitive  inspections 


to  detect  cracking  of  fire  extinguisher 
discharge  tubes  in  certain  engine  struts, 
and  corrective  action,  if  necessary.  For 
certain  airplanes,  that  AD  also  provides 
for  an  optional  modification  of  the  fire 
extinguisher  discharge  tubes,  which 
constitutes  terminating  action  for  the 
repetitive  inspections.  This  action 
would  make  die  previously  optional 
modification  of  the  fire  extinguisher 
discharge  tubes  mandatory  for  all 
aHected  afrplanes  and  would  add  one 
airplane  to  the  applicability.  This 
proposal  is  prompted  by  a  report  that 
the  check  tee  valve  at  the  top  of  an 
engine  strut  can  be  damaged  such  that 
no  extinguishing  agent  can  get  to  the 
engine.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
blockage  of  the  check  tee  valve  and 
cracks  in  the  fire  extinguisher  discharge 
tubes  in  the  engine  struts,  which  could 
prevent  the  fire  extinguishing  agent 
from  being  delivered  to  the  engine  or 
reduce  the  amount  delivered  to  the 
engine,  which  could  permit  a  fire  to 
spread  from  the  engine  to  the  wing  of 
the  airplane. 

DATES:  Comments 'must  be  received  by 
May  20.  2002. 

ADDRESSES:  Submit  comments  in  ., 

triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
22-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmconiment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-22-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sulmo  Mariano,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2686;  fax  (425)  227-1181. 
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SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nxunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received.  Submit 
comments  using  the  following  format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regxilatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commentecs  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-22-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-22-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  March  30,  2000,  the  FAA  issued 
AD  2000-07-10,  amendment  39-11664 
(65  FR  18881.  April  10,  2000), 
applicable  to  certain  Boeing  Model  747- 
200B.  -300,  -^00,  ^OOD,  and  -400F 
series  airplanes,  to  require  repetitive 
Inspections  to  detect  cracking  of  fire 
extinguisher  discharge  tubes  in  certain 
engine  struts,  and  corrective  action,  if 
necessary.  For  certain  airplanes,  that 
action  also  provides  for  a  modification 


of  the  fire  extinguisher  discharge  tubes, 
which  constitutes  terminating  action  for 
the  repetitive  inspections.  That  action 
was  prompted  by  reports  that  cracked 
fire  extinguisher  discharge  tubes  have 
been  foimd  in  the  engine  struts  on 
certain  airplanes.  The  requirements  of 
that  AD  are  intended  to  detect  and 
correct  cracked  fire  extinguishing  tubes 
in  the  engine  struts.  In  the  event  of  an 
engine  fire,  such  cracked  tubes  could 
prevent  the  fire  extinguishing  agent 
from  being  delivered  to  the  engine  or 
reduce  the  amount  that  could  be 
delivered  to  the  engine,  and  could 
permit  a  fire  to  spread  fit)m  the  engine 
to  the  wing  of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  there 
has  been  a  report  that  the  check  tee 
valve  at  the  top  of  the  engine  strut  can 
be  damaged  such  that  no  extinguishing 
agent  can  reach  the  engine.  The  check 
tee  valve  contains  a  1ml  that  directs  the 
extinguishing  agent  to  the  engine.  It  was 
determined  that  the  ball  of  the  check  tee 
valve  could  cause  a  blockage  of  the 
downstream  part  of  the  check  tee  valve. 
Wear  between  the  ball  and  the  housing 
and  the  position  of  the  valve  would 
allow  the  ball  to  block  the  outlet  port  of 
the  check  tee  valve.  The  blockage  at  the 
check  tee  valve,  if  not  corrected,  coiild 
also  prevent  the  fire  extinguishing  agent 
from  being  delivered  to  the  engine  or 
reduce  the  amount  delivered  to  the 
engine,  and  could  permit  a  fire  to  spread 
from  the  engine  to  the  wing  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

Since  the  issuance  of  that  AD,  the 
FAA  has  reviewed  and  approved  two 
service  bulletins  which  describe 
procedures  for  modifying  the  route  of 
the  fire  extinguisher  discharge  tubes 
between  the  inboard  fire  bottles  and  the 
inboard  engines.  Boeing  Alert  Service 
Bulletin  747-26A2233,  Revision  1. 
dated  November  16,  2000.  applies  to 
Model  747-400  and  747-400F  series 
airplanes  equipped  with  Pratt  & 
Whitney  PW4000  engines.  Boeing  Alert 
Service  Bulletin  747-26A2267.  dated 
December  20,  2000,  applies  to  Model 
747-200B,  -300,  -400,  -400D.  and 
-400F  series  airplanes  equipped  with 
General  Electric  CF6-80C2  series 
engines.  The  modification  moves  the 
check  tee  valve  from  the  top  of  the  stmt 
to  a  position  adjacent  to  the  front  spar, 
and  precludes  the  "ball  from  obstructing 
the  outlet  port  of  the  valve.  The 
modification  constitutes  terminating 
action  for  the  repetitive  inspections 
required  by  AD  2000-07-10. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 


intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

The  FAA  has  determined  that  the 
repetitive  inspections  of  the  fire 
extinguisher  discharge  tubes,  required 
by  AD  2000-07-10,  are  insufficient  to 
address  the  imsafe  condition  which  has 
been  identified.  The  proposed  AD 
would  supersede  AD  2000-07-10  to 
continue  to  require  the  repetitive 
inspections  but  would  mandate 
modification  of  the  routing  of  the  fire 
extinguisher  discharge  tubes, 
terminating  the  need  for  repetitive 
inspections.  (That  modification  was 
included  in  AD  2000-07-10  as  an 
optional  terminating  action  for  certain 
airplanes.)  In  addition,  the  proposed  AD 
would  add  an  airplane  to  the 
applicability  to  parallel  the  efi'ectivity 
s[>ecified  in  Boeing  Alert  Service 
Bulletin  747-26A2233,  Revision  1, 
dated  November  16,  2000.  The  proposed 
AD  would  require  the  actions  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously, 
except  as  discussed  below. 

Difiisrences  Between  Service  Bulletins 
and  Proposed  AD 

Operators  should  note  that,  although 
the  service  bulletins  do  not  provide  a 
compliance  time  for  accomplishing  the 
modification,  the  proposed  AD  would 
require  that  the  modification  be 
accomplished  within  24  months  after 
the  effective  date  of  this  AD.  In 
developing  an  appropriate  compliance 
time  for  this  AD,  the  FAA  considered 
not  only  the  manufacturer's 
recommendation,  but  also  the  degree  of 
urgency  associated  with  addressing  the 
unsafe  condition,  the  average  utilization 
of  the  affected  fleet,  and  the  time 
necessary  to  perform  the  modification. 
In  light  of  all  of  these  factors,  the  FAA    - 
finds  a  24-month  compliance  time  for 
completing  the  required  modification  to 
be  warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Cost  Impact 

There  are  approximately  268 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
47  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  inspections  that  are  currentiy 
required  by  AD  2000-07-10,  and 
retained  in  this  AD,  take  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
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impact  of  the  currentiy  required 
inspections  on  U.S.  operators  is 
estimated  to  be  $2,820,  or  $60  per 
airplane,  per  inspection  cycle. 

The  modification  that  is  proposed  in 
this  AD  action  would  take 
approximately  32  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $5,488  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$348,176,  or  $7,408  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiu-es  typically  do  pot  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  &at  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "sigmficant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "sigiuficant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Admiiustrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11664  (65  FR 
18881,  April  10,  2000),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  2001-NM-22-AD. 
Supersedes  AD  2000-07-10, 
Amendment  39-11664. 

Applicability:  Model  747-200B,  -300, 
-400,  -400D,  and  -400F  series  airplanes 
equipped  with  General  Electric  CF6-80C2 
series  engines,  line  number  679  through  1060 
inclusive;  and  Model  747-400  and  747-400F 
series  airplanes  equipped  with  Pratt  & 
Whitney  PW4000  engines,  line  numbers  696 
through  1062  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  blockage  of  the  check  tee  valve 
and  cracks  in  the  fire  extinguisher  discharge 
tubes  in  the  engine  struts,  which  could 
prevent  the  fire  extinguishing  agent  from 
being  delivered  to  the  engine  or  reduce  the 
amount  delivered  to  the  engine,  which  could 
permit  a  fire  to  spread  irom  the  engine  to  the 
wing  of  the  airplane,  accomplish  the 
following: 

Restatement  of  Requirements  of  AD  2000- 
07-10 

Repetitive  Inspections  and  Corrective  Actions 

(a)  For  Model  747-200B,  -300.  -400. 
-400D,  and  -400F  series  airplanes  equipped 
with  General  Electric  CF6-80C2  series 
engines,  line  number  679  through  1060 
inclusive;  and  Model  747-400  and  747-400F 
series  airplanes  equipped  with  Pratt  & 
Whitney  PW4000  engines,  line  numbers  696 
through  1061  inclusive:  Within  30  days  after 
April  25.  2000  (the  effective  date  of  AD 
2000-07-10,  amendment  39-11664),  perform 
a  detailed  visual  inspection  to  detect 


cracking  of  the  fire  extinguisher  discharge 
tubes  in  the  nimiber  2  and  number  3  engine 
struts,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-26A2266,  dated  March 
3,  2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  18  months. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  replace  the  cracked  tube  with 

a  new  or  serviceable  part,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-26A2266, 
dated  March  3,  2000.  Repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD  within 
18  months  after  the  replacement  and 
thereafter  at  intervals  not  to  exceed  18 
months. 

New  Requirements  of  This  AD 

Modification 

(b)  For  Model  747-400  and  747-400F 
series  airplanes  equipped  with  Pratt  & 
Whitney  PW4000  engines:  Within  24  months 
after  the  effective  date  of  this  AD,  modify  the 
routing  of  the  fire  extinguishing  tubes 
between  the  inboard  fire  bottles  and  the 
inboard  engines  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-26A2233, 
Revision!,  dated  November  16,  2000. 
Accomplishment  of  the  requirements  of  this 
paragraph  constitutes  terminating  action  for 
the  repetitive  inspections  required  by 
paragraph  (a)  of  this  AD  for  Model  747-400 
and  747-400F  airplanes  equipped  with  Pratt 
&  Whitney  PW4000  engines. 

(c)  For  747-200B,  -300.  -400,  -400D,  and 
-400F  series  airplanes  equipped  with 
General  Electric  CF6-80C2  series  engines: 
Within  24  months  after  the  effective  date  of 
this  AD,  modify  the  routing  of  the  fire 
extinguishing  tubes  between  the  inboard  fire 
bottles  and  the  inboard  engines  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-26A2267.  dated  December  20. 
2000.  Accomplishment  of  the  requirements 
of  this  paragraph  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD  for  Model  747- 
200B.  -300,  -400,  -400D,  and  -400F  series 
airplanes  equipped  with  General  Electric 
CF6-80C2  engines. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §S  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
27.  2002. 

Kalene  C.  Yanamura, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  02-7993  Filed  4-2-02;  8:45  am) 
BCUNQ  COOe  4«10-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  2000-fll»-420-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 


SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Saab  Model 
SAAB  SF340A  series  airplanes,  that 
would  have  required  replacement  of 
certain  air  recirculation  fans  in  the  flight 
compartment  and  the  passenger 
compartment.  These  fans  may  be 
replaced  with  either  upgraded  fans  with 
new  brushes  having  insulation  on  the 
brush  leads  or  with  modified  fans 
having  new.  brushless  motors.  That 
proposal  was  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  This  new 
action  revises  the  proposed  rule  by 
requiring  modification  of  the  fan 
support  structure  prior  to  installation  of 
the  up>graded  fans.  The  actions  sfjecified 
by  this  new  proposed  AD  are  intended 
to  prevent  incidents  of  smoke  or  a 
burning  smell  in  the  cabin  during  flight, 
caused  by  incorrect  brush  insulation  in 
the  motors  of  the  air  recirculation  fans 
in  the  flight  compartment  and  the 
passenger  compartment. 
DATES:  Comments  must  be  received  by 
April  29.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 


Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2000-NM- 
420-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232.  ' 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-420-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Woid  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88.  Linkoping. 
Sweden.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer,  IntemationaJ 
Branch,  ANM-116,  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-1112; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organiaw  conmients  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-420-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2000-NM-420-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  Saab  Model 
SAAB  SF340A  series  airplanes  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  June  29,  2001  (66  FR  34589). 
That  NPRM  would  have  required 
replacement  of  the  air  recirculation  fans 
in  the  flight  compartment  and  the 
passenger  compartment  with  either 
upgraded  fans  with  new  brushes  having 
insulation  on  the  brush  leads  or  with 
modified  fans  having  new.  brushless 
motors.  That  NPRM  was  prompted  by 
information  from  the  Luftfartsverket 
(LFV).  which  is  the  airworthiness 
authority  for  Sweden,  that  incorrect 
brush  insulation  used  in  the  motors  of 
the  air  recirculation  fans  for  the  flight 
compartment  and  the  passenger 
compartment  has  produced  smoke  or  a 
burning  smell  in  the  cabin  on  a  number 
of  occasions.  Such  incorrect  brush 
insulation  in  the  motors  of  the  air 
recirculation  fans  in  the  flight 
compartment  and  the  passenger 
compartment  could  result  in  additional 
incidents  of  smoke  or  a  burning  smell  in 
the  cabin  during  flight. 

Actions  Since  Issuance  of  Previous 
Proposal 

Shortly  after  the  FAA  issued  NPRM 
Docket  No.  2000-NM-420-AD.  the  FAA 
received  notification  that  the  LFV  had 
issued  Swedish  airworthiness  directive 
SAD  No.  1-160  Rl.  dated  June  13.  2001. 
which  cancelled  SAD  No.  1-160.  dated 
August  24.  2000.  The  revised  Swedish 
airworthiness  directive  required 
performance  of  actions  in  accordance 
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with  SAAB  Service  Bulletin  340-21- 
039.  Revision  01.  dated  April  18,  2001. 
In  addition  to  describing  procedures  for 
removing  the  air  recfrculation  fans  and 
replacing  them  with  upgraded  air 
recirculation  fans  with  new  brushes 
having  insulation  on  the  brush  leads, 
the  service  bulletin  describes 
procediu^s  for  a  modification  to  the 
support  structure  for  the  flight 
compartment  air  recirculation  fan.  The 
fan  support  structure  must  be  modified 
because  the  new  brushes  on  the 
upgraded  fans  make  the  fan  housing 
slightly  longer.  The  longer  housing 
interferes  with  the  existing  fan  support 
structure.  Therefore,  the  existing 
support  structure  must  be  modified  by 
making  a  small  cut-out  in  the  structiire 
prior  to  installing  the  upgraded  fan. 

Conclusion 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule  by 
proposing  additional  work  for  the 
operators,  the  FAA  has  determined  that 
it  is  necessary  to  reopen  the  comment 
period  to  provide  additional 
Opportunity  for  public  comment. 

Cost  Impact 

The  FAA  estimates  that  35  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD  and  that  the  average  labor 
rate  is  $60  per  work  hour. 

It  would  take  approximately  4  work 
hoiurs  per  airplane  to  accomplish  the 
proposed  removal  of  the  two  air 
recirculation  fans  having  part  number 
(P/N)  C209-690B.  C209-690B1,  or 
C209-690C  and  their  replacement  with 
two  upgraded  air  recirculation  fans 
having  P/N  C209-690D.  Based  on  this 
figure,  the  cost  impact  of  the  proposed 
replacement  on  U.S.  operators  is 
estimated  to  be  $8,400,  or  $240  per 
airplane. 

It  would  take  approximately  another  3 
work  hours  per  airplane  to  accomplish 
the  proposed  modification  of  the  fan 
support  structtu^.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
modification  on  U.S.  operators  is 
estimated  to  be  $6,300,  or  $180  per 
airplane. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  optional  modification  of  the 
two  air  recirculation  fans  by  installing 
new,  brushless  motors.  The  cost  of  the 
brushless  motors  is  $38,000  per 
airplane.  Based  on  this  figure,  the  cost 
impact  of  the  proposed  optional 
modification  on  U.S.  operators  is 
estimated  to  be  $38,120  per  airplane. 

The  cost  impact  figiu'es  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 


action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figm*es  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govermnent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

SAAB  Aircraft  AB:  Efocket  2000-NM-420- 
AD. 


Applicability:  Model  SAAB  SF340A  series 
airplanes,  serial  numbers  -004  through — 108, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  incidents  of  smoke  or  a  burning 
smell  in  the  cabin  during  flight  caused  by 
incorrect  brush  insulation  in  the  motors  of 
the  air  recirculation  fans  in  the  flight 
compartment  and  the  passenger 
compartment,  accomplish  the  following: 

Replacement 

(a)  Within  1,000  flight  hours  after  the 
effective  date  of  this  AD:  Perform  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD. 

(1)  Remove  the  two  air  recirculation  fans 
having  part  number  (P/N)  C209-690B,  C209- 
690B1,  or  C209-690C,  modify  the  structure  of 
the  fan  support,  and  replace  the  fans  with 
two  upgraded  air  recirculation  fans  having  P/ 
N  C209-690D,  in  accordance  with  the 
Accomplishment  Instructions  of  Saab  Service 
Bulletin  340-21-039,  Revision  01,  dated 
April  18,  2001. 

Note  2:  The  upgraded  fans  are  larger  than 
the  original  fans  and  will  interfere  with  the 
structure  of  the  fan  support.  A  modification 
to  the  structure  of  the  fan  support  to  include 
a  small  cutout  is  contained  in  Paragraph  2.C. 
of  Saab  Service  Bulletin  340-21-039, 
Revision  01. 

Note  3:  The  modification  to  the  structure 
of  the  fan  support  to  include  a  small  cutout 
is  also  described  in  Saab  Service  Bulletin 
340-21-001,  Revision  1.  dated  February  20, 
1985.  For  those  airplanes  on  which  the 
requirements  of  paragraph  (a)(1)  have  been 
performed  prior  to  the  effective  date  of  this 
AD,  modification  of  the  structure  of  the  fan 
support  to  include  a  small  cutout  in 
accordance  with  that  service  bulletin  is 
acceptable  as  a  means  of  compliance  with  the 
applicable  requirements  of  paragraph  (a)(1)  of 
this  AD. 

(2)  Remove  the  two  air  recirculation  fans 
having  P/N  C209-690B,  C209-690B1.  or 
C209-690C,  and  replace  the  fans  with  two 
modified  air  recirculation  fans  with  brushless 
motors  having  P/N  9302882-002,  in 
accordance  with  the  Accomplishment 
Instructions  of  Saab  Service  Bulletin  340-21- 
018,  Revision  02.  dated  |une  21,  2000. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
air  recirculation  fans  having  P/N  C209-690B, 
C209-690B1,  or  C209-690C  may  be  installed 
on  any  airplane. 
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Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  1-160  Rl, 
dated  lune  13.  2001. 

Issued  in  Renton,  Washington,  on  March 
27,  2002. 

Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-7992  Filed  4-2-02;  8:45  am] 
BILUNO  COW  4»10-1»-» 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-250-AD] 
RIN2120-AA64 

Airwortliiness  Directives;  Bombardier 
R/lodel  CL-600-2B19  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 


SUiMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Bombardier 
Model  CL-600-2B19  series  airplanes, 
that  would  have  required  replacement 
of  the  existing  smoke  detectors  in  the 
cargo  compartment  with  new,  improved 
smoke  detectors.  That  proposal  was 
prompted  by  mandatory  continuing 
airworthiness  information  from  a 
foreign  airworthiness  authority.  This 
new  action  revises  the  proposed  rule  by 
specifying  compliance  per  corrected 
service  information.  The  actions 
specified  by  this  new  proposed  AD  are 
intended  to  prevent  false  smoke 
warnings  itova  the  smoke  detectors  in 


the  cargo  compartment.  A  false  smoke 
warning  prompts  the  flightcrew  to 
discharge  fire  extinguisher  bottles, 
leaving  those  bottles  depleted  in  the 
event  of  an  actual  fire.  Repeated  false 
smoke  warnings  create  uncertainty  as  to 
whether  an  emergency  landing  and 
emergency  evacuation  of  passengers  and 
flightcrew  is  warranted. 
DATES:  Comments  must  be  received  by 
April  29.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
250-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-npnncomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  20O1-NM-250-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc..  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville.  Montreal,  Quebec  H3C  3G9. 
Canada.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Parrillo,  Aerospace  Engineer,  ANE-172, 
FAA,  New  York  Aircraft  Certification 
Office.  10  Fifth  Street,  Third  Floor, 
Valley  Stream.  New  York;  telephone 
(516)  256-7505;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  he  changed  in  light 
of  the  comments  received. 


Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-250-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate.. 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-250-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  apphcable  to  certain 
Bombardier  Model  CL-600-2B19  series 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  October  4,  2001  (66 
FR  50582).  That  NPRM  would  have 
required  replacement  of  the  existing 
smoke  detectors  in  the  cargo 
compartment  with  new,  improved 
smoke  detectors.  That  NPRM  was 
prompted  by  mandatory  continuing 
airworthiness  information  frxjm  a 
foreign  airworthiness  authority.  A  false 
smoke  warning  prompts  the  flightcrew 
to  discharge  fire  extinguisher  bottles, 
leaving  those  bottles  depleted  in  the 
event  of  an  actual  fire.  That  condition, 
if  not  corrected,  could  result  in  repeated 
false  smoke  warnings  that  create 
uncertainty  as  to  whether  an  emergency 
landing  and  emergency  evacuation  of 
passengers  and  flightcrew  is  warranted. 
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Comments 


Due  consideration  has  been  given  to 
the  single  comment  received  in 
response  to  the  NPRM. 

Request  To  Reference  Latest  Service 
Bulletin  Revisions 

One  commenter  points  out  that,  since 
the  issuance  of  the  NPRM,  the 
manufacturer  has  issued  Bombardier 
'     Service  Bulletin  601R-26-016,  Revision 
"B,"  dated  August  10,  2001,  and 
Revision  "C,"  dated  August  17,  2001. 
Revision  "B"  of  the  service  bulletin  was 
issued  to:  correct  a  wire  change 
referenced  in  Revision  "A;"  revise  the 
figure  reference  and  the  positioner  part 
number;  and  provide  a  compliance 
statement.  Revision  ''C"  retains  the 
corrections  specified  by  Revision  "B" 
and  adds  certain  administrative 
information,  which  specifies  that 
purchase  orders  should  be  submitted  in 
order  to  obtain  kit(s)  referenced  in  the 
service  bulletin.  Therefore,  the 
commenter  requests  that  the  NPRM  be 
revised  to  specify  the  new  service 
information. 

The  FAA  agrees  that  the  service 
btdletin  revisions  describing  the 
corrected  wiring  changes  should  be 
referenced  in  the  AD  to  ensure  that  the 
wiring  procedures  are  accomplished 
correctly.  Therefore,  we  have  revised 
paragraph  (a)  of  the  AD  to  specify 
Revision  "B"  or  Revision  "C"  as  the 
correct  reference  for  replacement  of  the 
existing  smoke  detectors  having  part 
number  (P/N)  473052. 

Conclusion 

This  change  expands  the  scope  of  the 
originally  proposed  rule  by  removing 
reference  Revision  "A"  of  Bombardier 
Service  Bulletin  601R-26-016,  which 
contains  incorrect  wiring  instructions. 
Accordingly,  this  supplemental  NPRM 
proposes  to  require  accomplishment  of 
the  proposed  actions  per  Revision  "B" 
or  "C"  of  the  service  bulletin.  Therefore, 
the  FAA  has  determined  that  it  is 
necessary  to  reopen  the  comment  period 
to  provide  additional  opportunity  for 
public  comment. 

Cost  Impact 

The  FAA  estimates  that  281  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  horns  per 
airplane  to  accomplish  the  proposed 
replacement  of  the  existing  smoke 
detectors  in  the  cargo  compartment  with 
new.  improved  smoke  detectors,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  The  cost  of  required  parts  is 
approximately  $4,136  ($876  for  one 
smoke  detector  kit  and  $1,630  each  for 
two  smoke  detectors).  Based  on  these 


figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$1,195,936.  or  $4,256  per  airplane. 
The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not' adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  ff 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier,  Inc.  (Formerly  Canadair): 
Docket  2001-NM-25(>-AD. 

Applicability:  Model  CL-600-2B19  series 
airplanes,  serial  numbers  7003  through  7480 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  if  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  false  smoke  warnings  from  the 
smoke  detectors  in  the  cargo  compartment, 
which  prompt  the  flightcrew  to  discharge  fire 
extinguisher  bottles,  leaving  those  bottles 
depleted  in  the  event  of  an  actual  fire,  or 
which  create  uncertainty  as  to  whether  an 
emergency  landing  and  emergency 
evacuation  of  passengers  and  flightcrew  is 
warranted,  accompUsh  the  following: 

Replacement 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Replace  the  existing  smoke 
detectors  having  part  number  (P/N)  473052. 
which  are  located  in  the  cargo  compartment, 
with  new,  improved  smoke  detectors  having 
P/N  473597-19,  in  accordance  with 
Bombardier  Service  Bulletin  601R-26-016, 
Revision  "B,"  dated  August  10,  2001,  or 
Revision  "C,"  dated  August  17,  2001. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in   . 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 

a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2001-21,  dated  May  23,  2001. 
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Issued  in  Renton.  Washington,  on  March 
27,  2002. 

Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  02-7994  Filed  4-2-02;  8:45  am) 
8IUJNO  COOe  4910-13-* 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  r4o.  2001-NM-348-AO] 
RIN  2120-AA64 

Airworthiness  DIrwrttves;  Airbus  Model 
A300  B4-600,  B4-600R,  and  F4-600R 
(Collectively  Called  A30O-600)  Series 
Airpianee;  and  Model  A310  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  


SliMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300-600  and 
A310  series  airplanes.  This  proposal 
would  require  replacement  of  certain 
symbol  generator  units  (SGUs)  in  the 
electronic  flight  instrument  system  with 
new,  improved  SGUs.  and  modification 
of  associated  equipment  and  wiring. 
This  action  is  necessary  to  ensure  that 
the  flightcrew  has  adequate  flight 
information  by  preventing  temporary 
loss  of  data  from  the  primary  flight  and 
navigation  displays.  Inadequate  flight 
information  could  result  in  reduced 
situational  awareness  for  the  flight  crew, 
which  could  contribute  to  loss  of 
control  or  impact  with  obstacles  or 
terrain.  This  action  is  intended  to 
address  the  identified  imsafe  condition. 
DATES:  Comments  must  be  received  by 
May  3.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
34a-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
aiun-npnncomment@faa.gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2001-NM- 


348-M5"  in  the  subject  line  and  need 
not  be  submitted  in  triplicate. 
Comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1503; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:     ' 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (  e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  2001-NM-34&-AD." 
The  postcard  will  be  date-stamped  and 
retiimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-348-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generate  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300  B4-600.  B4-600R.  and  F4- 
600R  (collectively  called  A300-600) 
series  airplanes;  and  Model  A3 10  series 
airplanes.  The  DGAC  advises  that,  in 
one  incident,  all  data  on  both  primary 
flight  displays  and  both  navigation 
displays  were  lost  for  a  few  seconds 
during  high-rate  maneuvering  following 
an  event  of  heavy  tiirbulence.  This  loss 
of  data  has  been  attributed  to  monitor 
exceedance  by  the  symbol  generator 
units  (SGUs)  in  the  electronic  flight 
instrument  system.  Temporary  loss  of 
data  from  the  primary  flight  displays 
and  navigation  displays  could  cause  the 
flightcrew  to  have  inadequate  flight 
information.  Inadequate  flight 
information  could  result  in  reduced 
situational  awareness  for  the  flight  crew, 
which  could  contribute  to  loss  of 
control  or  impact  with  obstacles  or 
terrain. 


Explanation  of  Relevant  Service 
Information 

Airbus  Industrie  has  issued  Service 
Bulletins  A300-34-6132  (for  Model 
A300-600  series  airplanes)  and  A310- 
34-2157  (for  Model  A3 10  series 
airplanes),  both  dated  May  17,  2001. 
Those  service  bulletins  describe 
procedures  for  replacement  of  certain 
SGUs  in  the  electronic  flight  instrument 
system  with  new,  improved  SGUs,  and 
modification  of  associated  equipment 
and  wiring.  Accomplishment  of  the 
actions  specified  in  the  applicable 
service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition.  The  DGAC  classified  these 
service  bulletins  as  mandatory  and 
issued  French  airworthiness  directive 
2001^67(B),  dated  October  3,  2001,  in 
order  to  ensiue  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
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States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  142  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement  and  associated 
modifications,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $470  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $100,820.  or  $710  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Govenmient  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  Aat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendmmt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
contiiiues  to  read  as  foUows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  2001-NM-348-AD. 

Applicability:  Model  A300  B4-600,  B4^ 
600R,  and  F4-600R  (collectively  called 
J  A30O-600)  series  airplanes;  and  Model  A310 
series  airplanes;  certificated  in  any  category; 
except  those  on  which  Airbus  Service 
Bulletin  A300-34-6132  or  A310-34-2157. 
both  dated  May  17,  2001  (Airbus  Industrie 
Modification  12100  or  12291),  has  been 
accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in    _ 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  ensure  that  the  flightcrew  has  adequate 
flight  information  by  preventing  temporary 
loss  of  data  from  the  primary  flight  and 
navigation  displays,  accomplish  the 
following: 

Replacement  and  Modification 

(a)  Within  3  years  after  the  effective  date 
of  this  AD,  replace  all  symbol  generator  units 
(SGUs).  part  number  (P/N)  9612660319.  in 
the  electronic  flight  instrument  system,  with 
new,  improved  SGUs.  P/N  9612660321,  and 
modify  associated  equipment  and  wiring, 
according  to  Airbus  Service  Bulletin  A300- 
34-6132  (for  Model  A300-600  series 
airplanes)  or  A310-34-2157  (for  Model  A310 
series  airplanes),  both  dated  May  17,  2001,  as 
applicable. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-1 16. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  ditective  2001- 
467(B),  dated  October  3,  2001. 

Issued  in  Renton,  Washington,  on  March 
27,  2002. 

Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-7995  Filed  4-2-02;  8:45  ami 
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ACnbN:  Notice  of  proposed  nilemaking 
(NPRM). 


summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Univair 
Airaraft  Corporation  (Univair)  Alon  A- 
2  and  A2-A.  ERCO  415-C.  415-CD. 
415-D,  E,  and  G.  Forney  F-1  and  F-lA, 
and  Mooney  MlO  airplanes.  This 
proposed  AD  would  require  you  to 
repetitively  inspect  the  wing  center 
section  for  evidence  of  corrosion  by 
installing  inspection  openings  or  by  the 
use  of  a  scope  and  light  source,  e.g., 
fiberscope  horoscope  or  an  endoscope, 
that  meets  specified  criteria.  This 
proposed  AD  would  also  require  you  to 
repair  or  replace  any  parts  where 
corrosion  or  corrosion  damage  was 
foimd,  install  cover  plates  where 
inspection  openings  were  made,  and 
send  inspection  results  to  Federal 
Aviation  Administration  (FAA).  This 
proposed  AD  is  the  result  of  several 
reports  of  corrosion  being  found 
throughout  the  wing  center  section 
structure.  The  actions  specified  by  this 
proposed  AD  are  intended  to  detect  and 
correct  corrosion  in  the  wing  center 
section  which  could  result  in  failure  of 
the  wing  center  section  structiu«  during 
flight.  Such  failure  could  lead  to  loss  of 
control  of  the  airplane. 
DATES:  The  FAA  must  receive  any 
comments  on  this  proposed  rule  .on  or 
before  Jime  3,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
2001-CE-45-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2001-CE-45-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCn  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Univair  Aircraft  Corporation,  2500 
Himalaya  Road,  Aiu-ora,  Colorado 
80011,  telephone:  (303)  375-8882; 
facsimile:  (303)  375-8888.  You  may  also 
view  this  information  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Caldwell,  Aerospace  Engineer, 
FAA,  Denver  Aircraft  Certification 
Office.  26805  East  68th  Avenue,  Room 
214.  Denver,  Colorado  80249-6361; 


telephone:  (303)  342-1086;  facsimile: 
(303)  342-1088. 

SUPPtEMENTARY  INFORMATION: 
Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
argiunents  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  imder  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention 
To? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  yoiu-  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2001-CE-45- 
AD."  We  vtrill  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  FAA  has  received  several  reports 
of  severe  corrosion  being  foimd 
throughout  the  wing  center  section  of 
the  affected  model  airplanes.  We  have 
determined  that  the  original  design 
configuration  of  these  airplanes  does  not 
provide  adequate  means  for  routine 
visual  inspection  of  the  wing  center 
section  wing  walkway  boxes.  The 
inability  to  inspect  tUs  area  has  resulted 
in  corrosion  being  undetected  on  these 
airplanes. 


What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

If  not  detected  and  corrected,  the 
wing  center  section  structure  could  fail 
during  flight.  Such  failure  could  lead  to 
loss  of  control  of  the  airplane. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Univair  has  issued  Univair  Aircraft 
Corporation  Service  Bulletin  No.  31, 
date  January  29,  2002. 

What  Are  the  Provisions  of  This  Service 
Information? 

The  service  bulletin  includes 
procedures  for: 

— installing  inspection  openings  and 
cover  plate  assemblies; 

— repetitively  inspecting  for  corrosion 
and  corrosion  damage  using  the 
inspection  openings  or  a  specified 
scope  and  light  source,  e.g.,  fiberscope 
borescope  or  an  endoscope;  and 

— repairing  or  replacing  any  parts  where 
corrosion  or  corrosion  damage  was 
found. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

After  examining  the  circimistances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 

— the  imsafe  condition  referenced  in 
this  docimient  exists  or  could  develop 
on  other  Univair  Alon  A-2  and  A2- 
A,  ERCO  415-C,  415-CD.  415-D.  E. 
and  G,  Forney  F-1  and  F-lA,  and 
Mooney  MlO  airplanes  of  the  same 
type  design: 

— the  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
,    on  the  affected  airplanes;  and 
— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  woiUd  require  you 
to  incorporate  the  actions  in  the 
previously-referenced  service  bulletin 
and  report  any  damage  found  to  FAA. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  2,600  airplanes  in  the  U.S. 
registry. 
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What  Would  be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  installation  of 
the  inspection  openings: 


Labor  cost 


10  workhours  x  $60  per  hour  =  $600 


Parts  cost 


$175 


Total  cost  per 
airplane 


$775 


We  estimate  the  following  costs  to  accomplish  the  proposed  inspection: 


Labor  cost 


2  workhours  x  $60  per 
hour  =  $120. 


Parts  cost 


$450  for  purchase  of  a  borescope  or  an  en- 
doscope, if  applicable. 


Total  cost  per  airplane 


$120  or  $570 


Total  cost  on  U.S.  operators 


$120  X  2,600  =  $312,000  or  $570  x  2,600 
$1,482,000. 


The  FAA  has  no  method  of 
determining  the  number  of  repetitive 
inspections  each  owner/operator  would 
incur  over  the  life  of  each  of  the  affected 
airplanes  so  the  cost  impact  is  based  on 
the  initial  inspection. 

The  FAA  has  no  method  of 
determining  the  number  of  repairs  or 
replacements  each  owner/operator 
would  incur  over  the  life  of  each  of  the 
affected  airplanes  based  on  the  results  of 
the  proposed  inspections.  We  have  no 
way  of  determining  the  number  of 
airplanes  that  may  need  such  repair. 
The  extent  of  damage  may  vary  on  each 
airplane. 

Compliance  Time  of  This  Proposed  AD 

What  Would  be  the  Compliance  Time  of 
This  Proposed  AD? 

The  compliance  time  of  this  proposed 
AD  is  "within  the  next  12  calendar 
months  after  the  effective  date  of  this 
AD  and  thereafter  at  intervals  not  to 
exceed  12  calendar  months  or  100  hours 
time-in-service  (TIS),  whichever  occurs 
first". 

Why  Is  the  Proposed  Compliance  Time 
Presented  in  Calendar  Time  Instead  of 
Hours  Time-in-Service  (TlS)? 


The  xmsafe  condition  specified  by  this 
proposed  AD  is  caused  by  corrosion. 
Corrosion  can  occiu  regardless  of 
whether  the  airplane  is  in  operation  or 
is  in  storage.  Therefore,  to  assure  that 
the  unsafe  condition  specified  in  this 
proposed  AD  does  not  go  undetected  for 
a  long  period  of  time,  the  compliance  is 
presented  in  calendar  time  instead  of 
hours  TIS. 


Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tibat  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic,  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment  , 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator. 


the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Univair  Aircraft  Corporation:  Docket  No.  " 
2001-C:E-45-AD 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 

Serial  numbers 

Alon  A-2  and  A2-A  

All 

ERCO  415-^,  415-CD, 

Alt 

415-D,  E,  and  G. 

Forney  F-1  and  F-1A 

All 

Mooney  MlO  , 

AH 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  corrosion  in  the  wing 
center  section  which  could  result  in  failure 
of  the  wing  center  section  structure  during 
flight.  Such  failure  could  lead  to  loss  of 
control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


(1)  Inspect  Hie  wing  center  section  tor  conosion 
or  corrosion  damage  by  accomplishing  one  of 
the  following  mettiods: 


(i)  Install  inspection  openings  to  gain  access  to 
the  wing  walkway  box  structure  and  inspect 
ttie  wing  center  structure  for  corrosion  or  cor- 
rosion damage;  or 

(ii)  Use  a  scope  and  light  source,  e.g., 
fiberscope  borescope  or  an  endoscope  (as 
specified  in  Appendix  1  of  this  AD)  to  inspect 
the  wing  center  structure  for  corrosion  or  cor- 
rosion damage. 

(2)  II  corrosion  or  corrosion  damage  is  found 
during  any  inspection  required  in  paragraph 
(d)(1)  of  this  AD,  repair  of  replace  compo- 
nents of  the  wing  center  section 


(3)  If  inspection  openings  were  installed  in  ac- 
cordance with  paragraph  (d)(1)(i)  of  this  AD. 
install  cover  plate  assemblies. 

(4)  If  any  damage  is  found  during  any  inspec- 
tion required  by  this  AD,  submit  a  Malfunction 
or  Defect  Report  (M  or  D),  FAA  Fomi  8010- 
4.  to  the  FAA. 

(i)  Include  the  airplane  model  and  serial  num- 
ber, the  extent  of  the  damage  (location  and 
type),  and  the  total  number  of  hours  TIS  on 
the  damaged  wing. 

(ii)  You  may  submit  M  or  D  reports  electroni- 
cally by  accessing  the  FAA  AF&-600  web 
page  at  http://av-info.taa.gov/isdr/.  You  will 
lose  access  to  the  report  once  electronically 
submitted.  We  recommend  you  print  two  cop- 
ies prior  to  submitting  the  report.  Fonward 
one  copy  to  the  Denver  Aircraft  Certification 
Office  (AGO)  and  keep  the  one  copy  for  your 
records  The  Office  of  Management  and 
Budget  (0MB)  approved  the  information  col- 
lection requirements  contained  in  this  regula- 
tion under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  and  assigned  0MB  Control  Number 
2120-0056. 


Compliance 


Within  the  next  12  calendar  months  after  the 
effective  date  of  this  AD  and  thereafter  at 
inten/als  not  to  exceed  12  calendar  months 
or  100  hours  tinrte-in-senrtce  (TIS),  which- 
ever occurs  first . 


Prior  to  further  flight  after  any  inspection  in 
whKh  the  corrosion  or  corrosion  damage  is 
found  . 


Prior  to  further  flight  after  each  inspection  or 
repair  required  in  paragraphs  (d)(1)  and 
(d)(2)  of  this  AD  . 

Within  10  days  after  the  inspection  in  whrch 
the  corrosion  or  damage  was  found  or  with- 
in 10  days  after  the  effective  date  of  this 
AD,  whKhever  occurs  later 


Procedures 


In  accordance  with  the  Procedures  section  of 
Univair  Aircraft  Corporation  Service  Bulletin 
No.  31,  dated  January  29,  2002,  and  Advi- 
sory Circulary  43-4A,  Corrosk)n  Control  for 
Aircraft. 


In  accordance  with  the  Procedures  section  of 
Univair  Aircraft  Corporation  Service  Bulletin 
No.  31,  dated  January  29,  2002,  the  appli- 
cable maintenance  manual,  and  Advisory 
Circular  43-4A,  Conrosion  Control  for  Air- 
craft. 

In  accordance  with  the  Procedures  section  of 
Unvair  Aircraft  Corporation  Service  Bulletin 
No.  31,  dated  January  29,  2002. 

Send  the  report  to  Roger  Caldwell,  FAA,  at 
the  address  in  paragraph  (f)  of  this  AD.  You 
may  also  file  electronically  as  discussed  in 
this  AD. 


Note  1:  We  have  determined  that  Olympus 
OSF  Endoscope  (sigmoidoscope)  with  a 
Fujinon  FIL-150  light  source  is  acceptable 
for  this  inspection.  Other  scopes  and  light 
sources  meeting  the  minimum  characteristics 
stated  in  Appendix  1  of  this  AD  are  also 
acceptable. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Denver  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Denver  ACO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 


this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(0  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Con\ACi  Roger  Caldwell, 
Aerospace  Engineer.  FAA.  Denver  Aircraft 
Certification  Office.  26805  East  68th  Avenue. 
Room  214.  Denver.  Colorado  80249-6361; 
telephone:  (303)  342-1086;  facsimile:  (303) 
342-1088. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 


(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Univair  Aircraft  Corporation,  2500  Himalaya 
Road.  Aurora.  Colorado  80011.  telephone: 
(303)  375-8882;  facsimile:  (303)  375-8888. 
You  may  view  these  documents  at  FAA. 
Central  Region.  Office  of  the  Regional 
Counsel.  901  Locust.  Room  506,  Kansas  City, 
Missouri  64106. 

Appendix  1  to  Docket  No.  2001-CE-45- 
AD 

Minimum  characteristic  requirements  for 
the  scope  and  light  source,  e.g.,  fiberscope 
horoscope  or  endoscope. 

(1)  Must  be  a  remote  high  intensity  light 
source  of  150  Watts  halogen  or  better. 

(2)  The  optical  system  must  be  of  a  quality 
such  that  it  remains' constantly  in  focus  from 
about  4  millimeters  (0.16  inch)  to  infinity. 

(3)  When  the  tip  is  approximately  4 
millimeters  from  the  inspected  surface,  a 
magnification  of  about  lOX  must  be  achieved. 
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(4)  The  image  guide  and  protective  sheath 
length  must  be  at  least  2  feet  for  more,  and 
the  distal  tip  diameter  must  be  0.450  inch  or 
larger. 

(5)  There  must  be  control  handles  for  four- 
way  tip  articulation  of  the  last  4  to  5  inches 
for  a  minimum  of  100  degrees  for  each 
direction. 

Issued  in  Kansas  City.  Missouri,  on  March 
27,  2002. 
James  E.  lackson. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-7996  Filed  4-2-02;  8:45  am] 

BILLING  CODE  4910-13-^ 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  310 

Telemarketing  Sales  Rule;  Itottee  of 
IS-Day  ExtenskMi  In  Comment  Period 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

SUMMARY:  The  Federal  Trade 
Commission  ("the  Commission"  or 
"FTC")  has  extended  the  comment 
period  by  which  comments  must  be 
submitted  concerning  the  proposed 
changes  to  its  Telemarketing  Sales  Rule 
("the  Rule"  or  "TSR").  This  document 
informs  prospective  commenters  of  the 
change  and  sets  a  new  date  of  April  15, 
2002,  for  the  end  of  the  comment 
period.^ 

DATES:  Written  comments  will  be 
received  until  the  close  of  business  on 
April  15,  2002. 

ADDRESSES:  Six  paper  copies  of  each 
paper  and/or  written  comment  should 
be  submitted  to  the  Office  of  the 
Secretary,  Federal  Trade  Commission, 
Room  159,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580.  If  possible, 
comments  should  also  be  submitted  in 
electronic  form.  To  encourage  prompt 
and  efficient  review  and  dissemination 
of  the  comments  to  the  public,  all 
comments  should  also  be  submitted,  if 
possible,  in  electronic  form,  on  either  a 
5V4  or  a  3V2  inch  computer  disk,  with 
a  label  on  the  disk  stating  the  name  of 
the  commenter  and  the  name  and 
version  of  the  word  processing  program 
used  to  create  the  docvunent.  (Programs 
based  on  DOS  are  preferred.  Files  from 
other  operating  systems  should  be 
submitted  in  ASCII  text  format  to  be 
accepted.)  Individual  members  of  the 
public  filing  comments  need  not  submit 
multiple  copies  or  comments  in 
electronic  form.  Alternatively,  the 
Commission  will  accept  papers  and 


comments  subnutted  to  the  following 
email  address:  tsi®ftc.gov,  provided  the 
content  of  any  papers  or  comments 
submitted  by  email  is  organized  in 
sequentially  numbered  paragraphs.  All 
submissions  should  be  identified  as 
"Telemarketing  Sales  Rule  Review — 
Comment.  FTC  File  No.  R411001." 

Papers  and  written  comments  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  and 
Commission  Regulations,  16  CFR  4.9,  on 
normal  business  days  between  the  hours 
of  8:30  a.m.  and  5  p.m.  in  Room  130, 
Federal  Trade  Commission,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  The 
Commission  will  make  this  notice  and, 
to  the  extent  possible,  all  papers  or 
comments  received  in  response  to  this 
notice  available  to  the  public  through 
the  Internet  at  the  follovring  address: 
ivww./itc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Harrington-McBride  (202) 
326-2452,  email  cmcbride@ftc.gov; 
Karen  Leonard  (202)  326-3597,  email 
kleonard@ftc.gov;  or  Carole  Danielson 
(202)  326-3115,  email 
cdanielson@ftc.gov,  Division  of 
Marketing  Practices,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION:  On 
January  30,  2002,  the  Conmilssion 
published  a  request  for  comment  on 
proposed  changes  to  its  Telemarketing 
Sales  Rule.  2  The  Telemarketing  and 
Consiuner  Fraud  and  Abuse  Prevention 
Act  ("the  Telemarketing  Act"  or  "the 
Act")  directed  the  Commission  to 
promulgate  rules  to  protect  consumers 
from  deceptive  telemarketing  practices 
and  other  abusive  telemarketing 
activities.  In  response  to  this  directive, 
the  Commission  adopted  the  TSR, 
which  requires  telemarketers  to  make 
specific  disclosvues  of  material 
information;  prohibits 
misrepresentations;  sets  limits  on  the 
times  telemarketers  may  call  consimiers; 
prohibits  calls  to  a  consimier  who  has 
asked  not  to  be  called  again;  and  sets 
payment  restrictions  for  the  sale  of 
certain  goods  and  services.  The 
comment  period  for  proposed  changes 
to  the  TSR  is  currently  scheduled  to 
close  on  March  29,  2002. 

Several  stakeholders  that  participated 
in  the  original  rulemaking  proceeding, 
in  the  rule  review  public  workshop,  and 
in  the  public  forum  focusing  on  the 
Rtile's  do-not-call  provision  have 
expressed  concern  that  there  will  not  be 


>  This  document  was  received  at  the  OfBce  of  the 
Federal  Register  on  March  29,  2002. 


2  67  FR  4492  (January  30,  2002). 


sufficient  time  before  March  29  to 
complete  their  responses  to  the 
Commission's  Request  for  Comment  on 
the  proposed  amendments.  They  have 
asked  that  the  comment  period  be 
extended  to  enable  them  to  complete 
their  data  collection.  The  Commission  is 
mindful  of  the  need  to  deal  with  this 
matter  expeditiously.  However,  the 
Commission  also  is  aware  that  the 
issues  raised  are  complex  and  believes 
that  the  enhancement  of  the  record  that 
will  be  achieved  by  extending  the 
comment  period  ^  outweighs  any  harm 
that  might  be  caused  by  the  delay. 
Therefore,  the  Commission  has 
decided  to  extend  the  comment  period 
to  April  15,  2002.  This  extension  will 
provide  sufficient  time  for  commenters 
to  prepare  useful  comments.  This 
extension  will  not  affect  the  date  of  the 
public  forum  to  discuss  the  proposed 
changes  to  the  TSR's  provisions,  but  the 
Conmiission  has  determined  to  also 
extend  the  date  by  which  applications 
to  participate  in  the  forum  must  be 
received.  Accordingly,  the  public  forum 
will  be  held,  as  originally  scheduled,  on 
Jime  5-7,  2002,  and  notification  of 
interest  in  participating  in  the  forum 
must  be  submitted  in  writing,  but 
separate  from  public  comments,  on  or 
before  April  15,  2002,  to  Carole  I. 
Danielson,  Division  of  Marketing 
Practices,  Federal  Trade  Commission, 
600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580. 

List  of  iSubiects  in  16  CFR  Part  310 

Telemarketing,  Trade  practices. 

Authority:  15  U.S.C.  1601-1608. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

(FR  Doc.  02-6016  Filed  4-2-02;  8:45  am) 
BILLING  CODE  B790-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart70 

[Pflftition  IV-2000-1;  FRL-7167-5] 

Clean  Air  Act  Operating  Permit 
Program;  Petition  for  Ob|ection  to 
State  Operating  Permit  for  Kerr4AcGae 
Chemicais,  LLC;  Mobile  County,  AL 

AGENCY:  Environmental  Protection 
Agency '(EPA). 

ACTION:  Notice  of  final  order  on  petition 
to  object  to  a  state  operating  permit 

SUMMARY:  This  doctuient  annoimces 
that  the  EPA  Administrator  has  denied 
a  petition  to  object  to  a  state  operating 
permit  issued  by  the  Alabama 
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Department  of  Environmental 
Management  to  Kerr-McGee  Chemicals, 
LLC.  Mobile  County.  Alabama.  Pursuant 
to  section  505(b)(2)  of  the  Clean  Air  Act 
(Act),  petitioners  may  seek  judicial 
review  of  the  petition  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  of 
this  decision  under  section  307  of  the 
Act. 

AOOI^ESSES:  You  may  review  copies  of 
the  final  order,  the  petition,  and  other 
supporting  information  at  EPA  Region  4. 
Air,  Pesticides  and  Toxics  Management 
Division,  61  Forsyth  Street,  S.W., 
Atlanta,  Georgia,  30303-8960.  If  you 
wish  to  examine  these  documents,  you 
should  make  an  appointment  at  least  24 
hours  before  visiting  day.  The  final 
order  is  also  available  electronically  at 
the  following  address:  http:// 
www.  epa  .gov/region  0  7/programs/artd/ 
air/titleS/petitiondb/petitions/ 
kernncgeejiecision2000.pdf. 

FOR  FURTHER  MFORMATION  CONTACT:  Joel 
Huey,  Air  Permits  Section,  EPA  Region 
4,  at  (404)  562-9104  or 
huey.joeI@epa.gov. 

SUPPLEMENTARY  INF0RMAT10M:  The  Act 
affords  EPA  a  45-day  period  to  review, 
and  object  to  as  appropriate,  operating 
permits  proposed  by  state  permitting 
authorities.  Section  505(b)(2)  of  the  Act 
authorizes  any  person  to  petition  the 
EPA  Administrator  within  60  days  after 
the  expiration  of  this  review  period  to 
object  to  state  operating  permits  if  EPA 
has  not  done  so.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity 
during  the  public  comment  period 
provided  by  the  state,  unless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
during  the  comment  period  or  the 
groimds  for  the  issues  arose  after  this 
period.  Mobile  Bay  Watch,  Inc., 
submitted  a  petition  to  the 
Administrator  on  May  22,  2000,  seeking 
EPA's  objection  to  the  operating  permit 
issued  to  Kerr-McGee  Chemicals,  LLC. 
The  petitioner  maintains  that  the  Kerr- 
McGee  Chemicals  operating  permit  is 
inconsistent  with  the  Act  because  the 
permit  fails  to:  (1)  Require  adequate 
periodic  monitoring  of  fecility 
emissions;  (2)  require  the  facility  to 
prepare  a  Risk  Management  Plan  as  well 
as  Worst  Case  Scenario  and  Planning 
Case  Scenario;  and  (3)  reflect  the 
comments  submitted  by  Mobile  Bay 
Watch  during  the  30-day  draft  permit 
period.  Mobile  Bay  Watch  also  bases  its 
petition  on  the  following  statements:  (1) 
Kerr-McGee  requested  in  its  permit 
application  that  the  nimiber  of  federally 
enforceable  limitations  in  the  operating 


permit  be  minimized;  (2)  Kerr-McGee 
requested  in  its  permit  application  that 
the  permit  include  a  permit  shield;  (3) 
the  period  between  the  date  of  the 
permit  application  and  the  issuance  of 
the  draft  permit  was  excessive;  and  (4) 
EPA  failed  to  fully  review  the  Kerr- 
McGee  Chemicals  permit.  On  February 
1.  2002,  the  Administrator  issued  an 
order  denying  the  petition.  The  order 
explains  the  reasons  behind  EPA's 
conclusion  that  the  petitioner  has  foiled 
to  demonstrate  that  the  Kerr-McGee 
Chemicals  permit  does  not  assure 
compliance  with  the  Act  on  the  grounds 
raised. 

Dated:  March  18,  2002. 
A.  Stanley  Meiburg, 

Deputy  Regional  Administrator,  Region  4. 
[PR  Doc.  02-8063  Filed  4-2-02;  8:45  am] 
■UJNQ  cooe  6sao-so-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  02-711.  MB  Ooclwt  No.  02-66,  RM- 
10252] 

Digital  Television  Broadcast  Sarvica; 
Rutland,  VT 

agency:  Federal  Communications 

Conmiission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Vermont  ETV,  Lie,  licensee  of 
noncommercial  educational  station 
WVER(TV),  NTSC  channel  *28,  Rutland, 
Vermont,  requesting  the  substitution  of 
DTV  channel  *9  for  station  WVER(TV)'s 
assigned  DTV  channel  *56.  DTV 
Channel  *9  can  be  allotted  to  Rutland, 
Vermont,  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (43-39-32  N.  and 
73-06-25  W.).  However,  since  the 
community  of  Rutland  is  located  400 
kilometers  ft'om  the  U.S.-Canadian 
border,  concurrence  from  the  Canadian 
must  be  obtained  for  this  allotment.  As 
requested,  we  propose  to  allot  DTV 
Channel  *9  to  Rutland  with  a  power  of 
30  and  a  height  above  average  terrain 
(HAAT)  of  411  meters. 
DATES:  Comments  must  be  filed  on  or 
before  May  23,  2002,  and  reply 
comments  on  or  before  June  7,  2002. 
ADDRESSES:  Federal  Commimications 
Commission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 


consultant,  as  follows:  Jonathan  D. 
Blake,  Covington  &  Burling,  1201 
Pennsylvania  Avenue,  NW,  P.O.  Box 
7566,  Washington,  DC  20044-7566 
(Counsel  for  Vermont  ETV,  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-66.  adopted  March  25,  2002,  and 
released  April  1,  2002.  The  full  text  of 
this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  11,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445    ^^ 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qucdexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoiUd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  conunents,  see  47 
CFR  1.415  and  1.420. 

list  of  Sub|ects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  and 
336. 

173.622    [Amanded] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
Vermont  is  amended  by  removing  DTV 
Channel  *56  and  adding  DTV  Channel 
*9  at  Rutland. 
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On  page  10077,  amendment  3a  is 
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Federal  Communications  Ck>mmissioiv 
Barbara  A.  Kreisman, 
Chief,  Video  Division,  Media  Bureau. 
(FR  Doc.  02-7977  Filed  4-2-02;  8:45  am) 
nuiNG  CODE  snz-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-710,  MB  Docket  No.  02-65,  RM- 
103701 

I 
Digital  Television  Broadcast  Service 
and  Television  Broadcast  Service; 
Georgetown,  SC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by 
Community  Television.  Inc..  an 
applicant  for  a  construction  permit  for 
a  new  noncommercial  educational 
television  station  to  operate  on  NTSC 
channel  *41  at  Georgetown.  Community 
Television  requests  the  replacement  of 
DTV  channel  *38  for  NTSC  channel  *41 
at  Georgetown.  DTV  channel  *38  can  be 
allotted  to  Georgetown.  South  Carolina, 
in  compliance  with  Sections  73.622(a) 
and  73.623(c)  of  the  Commission's 
criteria  as  set  forth  in  the  Public  Notice, 
released  November  22, 1999,  DA  99- 
2605.  DTV  channel  *38  can  be  allotted 
at  reference  coordinates  33-25-58  N. 
and  79-16-16  W.  with  a  power  of  500, 
a  height  above  average  terrain  HAAT  of 
144  meters. 

DATES:  Comments  must  be  filed  on  or 
before  May  23,  2002,  and  reply 
comments  on  or  before  Jime  7,  2002. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street.  SW.. 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Gene  A.  Bechtel, 
Bechtel  &  Cole,  Chartered,  1901  L  Street, 
NW.,  Suite  250,  Washington,  DC  20036 
(Counsel  for  Community  Television, 
Inc.). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conmiission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-65,  adopted  March  25,  2002,  and 
released  April  1,  2002.  The  full  text  of 
this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 


Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aoI.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

For  the  reeisons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  South 
Carolina,  is  amended  by  removing 
Channel  *41  at  Georgetown. 

3.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

§73.622    [Amended] 

4.  Section  73.622(b),  the  Table  of    . 
Digital  Television  Allotments  imder 
South  Carolina,  is  amended  by  adding 
Georgetown,  DTV  channel  *38. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 
'Chief,  Video  Division,  Media  Bureau. 
[FR  Doc.  02-7976  Filed  4-2-02;  8.45  am] 
BILLING  COOe  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  567,  571 ,  574  and  575 
[Docket  No.  NHTSA-00-801 1  ] 
RIN  2127-AI54 

Federal  Motor  Vehicle  Safety 
Standards;  Tires 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Correction  to  notice  of  proposed 
rulemaking  (NPRM). 

SUMMARY:  This  document  contains 

corrections  to  the  proposal  which  was 

published  on  Tuesday,  March  5, 2002 

(67  FR  10050). 

DATES:  Written  comments  may  be 

submitted  to  this  agency  and  must  be 

received  by  May  6,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  technical  and  policy  issnes:  Mr. 
George  Soodoo  or  Mr.  Joseph  Scott, 
Office  of  Crash  Avoidance  Standards. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW, 
Washington,  DC,  20590.  Telephone: 
(202)  366-2720.  Fax:  (202)  366-4329. 

For  legal  issues:  Nancy  Bell,  Attorney 
Advisor,  Office  of  the  Chief  Counsel, 
NCC-20,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW,  Washington,  DC,  20590. 
Telephone:  (202)  366-2992.  Fax:  (202) 
366-3820. 

Background 

The  proposal  that  is  the  subject  of  this 
correction  was  published  in  response  to 
the  Transportation  Recall  Enhancement, 
Accountability,  and  Docvunentation 
(TREAD)  Act  of  2000.  It  proposed  to 
establish  new  and  more  stringent  tire 
performance  requirements  in  a  new 
Federal  motor  vehicle  safety  standard 
that  would  apply  to  all  new  tires  for  use 
on  vehicles  with  a  gross  vehicle  weight 
rating  of  10,000  poimds  or  less.  The 
'  proposal  sought  comment  on  the 
proposed  new  standard,  including  its 
applicability  and  test  procedures, 
modifications  to  related  existing 
standards,  and  lead  time  provided  for 
manufacturers  to  achieve  compliance. 

Need  for  Correction 

As  published,  the  proposal 
inadvertently  omits  items  which  are  in 
need  of  addition. 

Correction  of  Publication 

Accordingly,  the  publication  on 
March  5,  2002  (67  FR  10050)  is 
corrected  as  follows: 
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On  page  10071,  in  the  first  column, 
following  the  second  full  paragraph,  the 
following  paragraph  is  added: 
"Additionally,  all  light  vehicles 
manufactiu^d  on  or  after  September  1 . 


2004  would  have  to  comply  with  the 
final  rule.  This  proposed  lead  time 
would  be  consistent  with  the  lead  time 
proposed  for  the  two-year  phase-in 
discussed  above." 


On  page  10077.  amendment  3a  is 
added  to  read  as  follows:  "Table  1  to 
§571.110  is  revised  to  read  as  follows: 


Table  1  — OccuPAhrr  Loading  and  Distribution  for  Vehicle  Normal  Load  for  Various  Designated  Seating 

Capacities 


Designated  seating  capacity,  numljer  of  occupants 


2  through  4 

5  through  10 -^ 

11  through  15    

16  through  22    


Vehicle  normal 
load,  number 
of  occupants 


Occupant  distribution  in  a  normally  loaded  vehicle 


2  in  front 

2  in  front.  1  in  second  seat 

2  in  front,  1  in  second  seat,  1  in  third  seat,  1  in  fourth  seat 

2  in  front.  2  in  second  seat,  2  in  third  seat,  1  in  fourth  seat 


Issued:  March  28.  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  02-8078  Filed  4-2-02;  8:45  ami 

■LUNOCOOe  4aiO-4»-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Infonnation 
Collections  Being  Reviewed  by  the 
U.S.  Agency  for  International 
Development;  Comments  Requested 

summary:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  biuden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  conunent  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  paperwork  Reduction  Act  for  1995. 
Comments  are  requested  concerning: 
whether  the  proposed  or  continuing 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  the  acciuacy  of  the 
burden  estimates;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
dates:  Submit  comments  on  or  before 
June  3.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Johnson.  Biueau  of 
Management,  Office  of  Administrative 
Services,  Information  and  Records 
Division,  U.S.  Agency  for  International 
Development,  Room  2.07-106,  RRB, 
Washington.  DC,  20523,  (202)  712-1365 
or  via  e-mail  bjohnson@usaid.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  No.:  0412-. 

Form  No.:  AID  1570-14. 

Title:  Report  on  Commodities. 

Type  of  Review:  New. 

Purpose 

The  purpose  of  this  information 
collection  is  to  properly  respond  to  the 
Annual  competition  among  applicants 


who  apply  on  behalf  of  their  sponsored 
overseas  institutions  and  independent 
reviewers.  ASHA  needs  to  assess  the 
strength  and  capability  of  the  U.S. 
organizations,  the  overseas  institutions 
and  the  merits  of  their  proposed 
projects.  Easily  accessible  historical 
records  on  past  accomplishments  and 
performance  by  repeat  USOs,  would 
speed  the  grant  making  process  and 
provide  documented  reasons  for  both 
successful  and  unsuccessful 
applications. 

Annual  Reporting  Burden 

Respondents:  45. 

Total  annual  responses:  1120. 

Total  annual  hours  requested:  613 
hours. 

Dated:  March  21,  2002. 
Joanne  Paskar, 

Chief,  Information  and  Records  Division, 
Office  of  Administrative  Services,  Bureau  for 
Management. 
(FR  Doc.  02-7970  Filed  4-2-02;  8:45  am] 

BILUNG  CODE  6116-01-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
U.S.  Agency  for  International 
Development;  Comments  Requested 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  for  1995. 
Comments  are  requested  concerning: 
whether  the  proposed  or  continuing 
collection  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  the  accuracy  of  the    . 
burden  estiinates;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
infonnation  technology. 
DATES:  Submit  comments  on  or  before 
June  3,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Johnson.  Bureau  for 
Management.  Office  of  Administrative 
Services,  Information  and  Records 
Division,  U.S.  Agency  for  International 
Development,  Room  2.07-106.  RRB. 
Washington.  D.C.,  20523,  (202)  712- 
1365  or  via  e-mail  bjohnson@usaid.gov. 
SUPPLEMENTARY  INFORMATION: 

OAfB  NO.  OMB  0412-. 

Form  No.:  AID  1570-13. 

Title:  Narrative/Time-Line  Report 

Type  of  Review:  New. 

Purpose 

This  collection  is  a  management  and 
monitoring  report  used  by  the  Biueau 
for  Democracy,  Conflict  and 
Humanitarian  assistance.  Office  of 
American  Schools  and  Hospitals 
Abroad.  The  collection  Will  ascertain 
that  grant  financed  programs  meet 
authorized  objectives  within  the  terms 
of  agreements  between  its  office  and  the 
recipients,  which  are  United  States 
Organizations  that  sponsor  Overseas 
Institutions. 

Annual  Reporting  Burden 

Respondents:  80. 

Total  annual  responses:  380. 

Tota7  annual  hours  requested:  200 
hours. 

Dated:  March  21,  2002. 
Joanne  Paskar, 

Chief  Information  and  Records  Division, 
Office  of  Administrative  Services,  Bureau  for 
Management. 

[FR  Doc.  02-7971  Filed  4-2-02;  8:45  am) 
BILUNG  COOE  6116-01-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  TB-02-04] 

National  Advisory  Committee  for 
Tobacco  Inspection  Services;  Open 
Meeting 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  advisory  committee 

meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.)  announcement  is  made  of 
a  forthcoming  meeting  of  the  National 
Advisory  Committee  for  Tobacco 
Inspection  Services. 
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dates:  April  16,  2002.  9:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Alexandria  Old  Town.  1767 
King  Street.  Alexandria,  Virginia  22314. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Duncan  III,  Deputy  Administrator, 
Tobacco  Programs.  AMS,  USDA,  STOP 
0280. 1400  Independence  Avenue.  SW. 
Washington.  DC  20250-0280. 
Telephone  number  (202)  205-0567  or 
fax  (202)  205-0235. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review 
various  regulations  issued  pursuant  to 
the  Tobacco  Inspection  Act  (7  U.S.C. 
511  et  seq.).  and  discuss  the  level  of 
service  (number  of  sets  of  graders)  AMS 
will  provide  for  the  2002-2003  tobacco 
marketing  season.  The  Ck)mmittee  will 
recommend  the  desired  level  of  service 
to  be  provided  to  producers  by  AMS 
and  an  appropriate  fee  structure  to  fund 
the  recommended  services  for  the  2002- 
2003  selling  season. 

The  meeting  is  open  to  the  public. 
Persons,  other  than  members,  who  wish 
to  address  the  Committee  at  the  meeting 
should  contact  John  P.  Dimcan  ID, 
Deputy  Administrator,  Tobacco 
Programs.  AMS,  USDA,  STOP  0280, 
1400  Independence  Avenue.  SW, 
Washington.  DC  20250-0280,  prior  to 
the  meeting.  Written  statements  may  be 
submitted  to  the  Committee  before,  at  or 
after  the  meeting.  If  you  need  any 
accommodations  to  participate  in  the 
meeting,  please  contact  the  Tobacco 
Programs  at  (202)  205-0567  by  April  10, 
2002,  and  inform  us  of  your  needs. 

Dated:  Aprill.  2002. 
A.I.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  02-8167  Filed  4-1-02;  3:05  pm) 
BHXMQ  COM  3410-00-^ 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


[Docket  No.  02-020-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 


Application  for  Inspection  and 
Certification  of  Animal  Byproducts. 
DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  June  3,  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-020-1. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  Station  3C71. 4700  River 
Road  Unit  118,  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-020-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-020-1  "  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW..  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  the  Application  for 
Inspection  and  Certification  of  Animal 
Byproducts,  contact  Dr.  Joyce  Bowling, 
Senior  Staff  Veterinarian,  Technical 
Trade  Services,  National  Center  for 
Import  and  Export,  VS,  APHIS,  4700 
River  Road  Unit  40.  Riverdale.  MD 
20737;  (301)  734-3277.  For  copies  of 
more  detailed  information  on  the 
information  collection,  contact  Mrs. 
Celeste  Sickles.  APHIS'  hiformation 
Collection  Coordinator,  at  (301)  734- 
7477. 

SUPPLEMENTARY  INFORMATION 

Title:  Application  for  Inspection  and 
Certification  of  Animal  Byproducts. 

OMB  Number:  0579-0008. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  U.S.  exporters  who  wish  to 
export  certain  animal  byproducts  to 
other  countries  must,  in  some  instances, 
furnish  the  importing  country  with 
certificates  that  have  been  issued  or 


endorsed  by  Veterinary  Services  (VS)  of 
the  Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture. 
VS  Form  16-24,  Application  for 
Inspection  and  Certification  of  Animal 
Byproducts,  is  one  such  certificate.  The 
form  also  serves  as  a  written  agreement 
under  which  the  exporter  pays  for 
services  we  render  in  connection  with 
documenting  the  certification 
statements  required  by  the  importing 
coimtry. 

The  exporter  provides  VS  with  the 
information  requested  on  VS  Form  16- 
24,  including  a  detailed  description  of 
the  processing  techniques  that  are  used 
to  make  the  product  eligible  to  enter  the 
importing  country.  VS  uses  this 
information  to  monitor  and  certify  the 
processing  techniques.  After  monitoring 
the  processing  technique,  VS  issues  or 
endorses  the  certificate  attesting  to  the 
class  and  quality  of  the  products  and 
that  the  products  have  been  processed 
according  to  the  conditions  and 
requirements  of  the  importing  country. 

Without  this  certification,  the 
importing  country  would  not  accept  the 
product,  and  the  exporter  would  be 
unable  to  conduct  business  with  that 
country.  The  use  of  VS  Form  16-24  has 
no  impact  on  animal  disease  prevention 
or  eradication  activities  in  the  United 
States.  The  form  was  developed  to  meet 
the  importation  requirements  of  other 
coimtries. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to  ■ 
approve  our  use  of  this  information 
collection  activity  for  an  additional  3 
years. 

The  purpose  of  this  notice  is  to  solicit 
comments  bom  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assvimptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  electronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
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information  is  estimated  to  average  1.5 
hours  per  response. 

Respondents:  U.S.  exporters  of  animal 
byproducts. 

Estimated  annual  number  of 
respondents:  20.  . 

Estimated  annual  number  of 
responses  per  respondent:  1. 

Estimated  annual  number  of 
responses:  20. 

Estimated  total  annual  burden  on 
respondents:  30  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  biuden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington.  DC.  this  28th  day  of 
March  2002. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-8059  Filed  4-2-02;  8:45  am] 
BILUNG  CODE  3410-3«-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revised  Land  and  Resource 
Management  Plan  for  ttie  Shawnee 
National  Forest  (Alexander,  Gallatin, 
Hardin,  Jackson,  Johnson,  Massac, 
Pope,  Saline,  Williamson,  and  Union 
Counties,  IL) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  supplement. 

summary:  On  March  20,  2002  the  USDA 
Forest  Service  published  in  the  Federal 
Register,  a  Notice  of  Intent  (NOl)  to 
prepare  an  &iviroimiental  Impact 
Statement  and  to  revise  the  Shawnee 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan).  Several 
public  meetings  were  listed  in  the  NOI. 
Since  these  meetings  were  scheduled 
fairly  early  in  the  comment  period, 
everyone  may  not  have  had  sufficient 
notice  prior  to  the  meetings.  To  ensure 
adequate  advance  notification,  two 
additional  meetings  are  being 
scheduled,  and  the  comment  period  is 
being  extended. 

SUPPLEMENTARY  INFORMATION:  The 
Shawnee  National  Forest  is  scheduling 
two  public  meetings  in  addition  to  the 
meetings  that  were  scheduled  in  the 
NOI  of  March  20,  2002.  All  information 
shared  by  the  Forest  Service  at  these 
meetings  will  be  identical  to  that  shared 
at  the  previously  scheduled  meetings. 
These  additional  meetings  will  be  held 
as  follows: 


May  28,  2002,  2-7  p.m.,  Tovraship 
Davis-McCann  Center,  15  North  14th 
Street,  Murphysboro,  IL  62966 

May  29.  2002.  2-7  p.m.;  Ralph  Metcalf 
Federal  Building,  77  West  Jackson 
Blvd.,  Chicago,  IL  60404. 

The  period  for  accepting  comments 
fi'om  the  public  is  also  being  extended. 
We  need  to  receive  yo\xi  comments  on 
the  NOI  in  writing  within  60  days  after 
this  NOI  Supplement  is  published  in  the 
Federal  Register.  All  other  information 
in  the  March  20,  2002  NOI  remains  the 
same. 

Dated:  March  27,  2002. 
Donald  L.  Meyer, 
Acting  Regional  Forester. 
(FR  Doc.  02-7990  Filed  4-02-02;  8.45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Idaho  Panhandle  Resource 
Advisory  Committee  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Commimity 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Idaho  Panhandle 
National  Forests'  Idaho  Panhandle 
Resource  Advisory  Committee  will  meet 
Wednesday.  April  17.  2002  in  Coeur 
d'Alene,  Idaho  for  a  business  meeting. 
The  meeting  is  open  to  the  public. 

DATES:  April  17.  2002. 

ADDRESSES:  The  meeting  location  is  the 
Idaho  Panhandle  National  Forests' 
Supervisor's  Office,  located  at  3815 
Schreiber  Way.  Coeur  d'Alene.  Idaho 
83815. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ranotta  K.  McNair,  Forest  Supervisor 
and  Designated  Federal  Officer,  at  (208) 
765-7369. 

SUPPLEMENTARY  INFORMATION:  Agenda 
topics  include  hearing  presentations  of 
project  proposals,  review  of  project 
proposes  and  receiving  public 
comment. 

Dated:  March  28,  2002. 
Ranotta  K.  McNair, 

Forest  Supervisor. 

IFR  Doc.  02-8018  Filed  4-2-02;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 
[Docket  No. 

Notice  of  Resource  Advisory 
Committee  Meeting 

agency:  Southwest  Idaho  Resource 
Advisory  Committee,  Boise,. ID,  Forest 
Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  and  imder  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Boise  and  Payette 
National  Forests'  Southwest  Idaho 
Resource  Advisory  Committee  will  meet 
Wednesday,  April  17,  2002  in  Boise, 
Idaho  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  April  17,  begins  at 
10:30  a.m.,  at  the  Idaho  Counties  Risk 
Management  Program  Building,  3100 
South  Vista  Avenue,  Boise,  Idaho. 
Agenda  topics  will  include  review  and 
approval  of  project  proposals  and  an 
open  public  forum. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Swick,  McCall  District  Ranger 
and  Designated  Federal  Officer,  at  (208) 
634-0400. 

Dated:  March  26,  2002. 
Robert  Giles, 

Acting  Forest  Supervisor,  Payette  National 
Forest. 
[FR  Doc.  02-8049  Filed  4-2-02;  8:45  am] 

BIUJNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
Rural  Business— Cooperative  Service 

Rural  Utiittles  Service 

Inviting  Preappiications  for  Rural 
Cooperative  Development  Grants 

agency:  Rural  Business — Cooperative 
Service,  USDA. 
action:  Notice. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS)  announces 
the  availability  of  approximately  $5.3 
million  in  competing  Rural  Cooperative 
Development  Grant  (RCDG)  funds  for 
fiscal  year  (FY)  2002.  Of  this  amount, 
approximately  $1.5  million  will  be 
reserved  for  preappiications  which 
focus  on  assistance  to  small,  minority 
producers  through  their  cooperative 
businesses.  Applicants  for  the  reserved 
amount  must  have  a  governing  board  or 
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membership  base  comprised  of  at  least 
75  percent  minority  members.  This 
action  will  comply  with  legislation 
which  authorizes  grants  for  establishing 
and  operating  centers  for  rural 
cooperative  development.  The  intended 
effect  of  this  notice  is  to  solicit 
preapplications  for  FT  2002  and  award 
grants  before  September  1.  2002. 
DATES:  The  deadline  for  receipt  of  a 
preapplication  is  May  17,  2002. 
Preapplications  received  after  that  date 
will  not  be  considered.  Preapplications 
should  be  sent  to  the  Rural 
Development  State  offices.  State  offices 
will  forward  the  preapplications  to  the 
National  office  by  May  31.  2002. 
ADDRESSES:  Entities  wishing  to  apply  for 
assistance  should  contact  their  USDA 
Rural  Development  State  office  to 
receive  further  information  and  copies 
of  the  preapplication  package. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Haskell,  Assistant  Deputy 
Administrator.  Cooperative  Services. 
Rural  Business — Cooperative  Service, 
U.S.  Department  of  Agricultiue,  Stop 
3250.  Room  4016,  South  Agriculture 
Building,  1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-3250. 
Telephone  (202)  720-8460. 
SUPPI^MENTARY  INFORMATION: 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  the  information 
collection  requirements  continued  in 
this  regulation  were  previously 
approved  by  the  Office  of  Management 
and  Budget  [OMB)  and  were  assigned 
OMB  control  number  0570-0006. 

General  Information 

Rural  Cooperative  Development 
Grants  (RCDG)  are  authorized  by  section 
310B(e)  of  the  ConsoUdated  Farm  and 
Rural  Development  Act  (7  U.S.C.  1932). 
Regulations  are  contained  in  7  CFR  part 
4284.  subpart  F.  The  primary  objective 
of  the  RCDG  program  is  to  improve  the 
economic  condition  of  rural  areas 
through  cooperative  development.  The 
program  is  administered  through  USDA 
Rural  Development  State  offices  acting 
on  behalf  of  RBS. 

Grants  will  be  awarded  on  a 
competitive  basis  to  nonprofit 
corporations  and  institutions  of  higher 
education  based  on  specific  selection 
criteria.  Approximately  $1.5  million  is 
reserved  for  preapplications  which 
focus  on  assistance  to  small,  minority 
producers  through  their  cooperative 
businesses.  Applicants  for  the  reserved 
amount  must  have  a  governing  board  or 
membership  base  comprised  of  at  least 
75  percent  minority  members.  The 
priorities  described  in  this  paragraph 


will  be  used  by  RBS  to  rate 
preapplications.  Points  will  be 
distributed  in  comparison  to  other 
preapplications  on  hand.  Up  to  five 
points  will  be  awarded  to  each  factor. 
Each  factor  will  receive  equal  weight. 
Preference  will  be  given  to  applications 

that: 

(1)  Demonstrate  a  proven  track  record 
in  administering  a  nationally 
coordinated,  regionally  or  State- wide 
operated  project; 

(2)  Demonstrate  previous  expertise  in 
providing  technical  assistance  to 
cooperatives  in  rural  areas; 

(3)  Demonstrate  the  ability  to  assist  in 
the  retention  of  business,  facilitate  the 
establishment  of  cooperatives  and  new 
cooperative  approaches,  and  generate 
employment  opportiuiities  that  will 
improve  the  economic  conditions  of 
rural  areas; 

(4)  Demonstrate  the  ability  to  create 
horizontal  linkages  among  cooperative 
businesses  within  and  among  various 
sectors  in  r\iral  areas  of  the  United 
States  and  vertical  linkages  to  domestic 
and  international  markets; 

(5)  Commit  to  providing  technical 
assistance  and  other  services  to 
underserved  and  economically 
distressed  rural  areas  of  the  United 
States; 

(6)  Commit  to  providing  greater  than 
a  25  percent  matching  contribution, 
with  private  funds  and  in-kind 
contributions; 

(7)  Demonstrate  transferability  or 
demonstration  value  to  assist  rural  areas 
outside  of  project  area;  and 

(8)  Demonstrate  that  any  cooperative 
development  activity  is  consistent  with 
positive  environmental  stewardship. 

Fiscal  Year  2002  Preapplication 
Submission 

Preapplications  must  include  a  clear 
statement  of  the  goals  and  objectives  of 
the  project  and  a  plan  which  describes 
the  proposed  project  as  required  by  the 
statute  and  7  CFR  part  4284,  subpart  F. 
Each  preapplication  received  in  the 
State  office  will  be  reviewed  to 
determine  if  the  preapplication  is 
consistent  with  the  eligible  purposes 
outlined  in  7  CFR  part  4284,  subpart  F. 
Preapplications  without  supportive  data 
to  address  selection  criteria  will  not  be 
considered. 

Since  the  primary  objective  of  the 
cooperative  center  concept  is  to  provide 
technical  assistance  services,  including 
feasibility  analysis,  preapplications  that 
do  not  propose  development  or 
continuation  of  the  cooperative  center 
concept  will  not  be  considered.  Also, 
preapplications  that  focus  on  assistance 
to  only  one  cooperative  within  the 
project  area  will  not  be  considered.  To 


enhance  the  long-term  viability  of 
cooperative  development  centers, 
strengthening  of  technical  assistance 
capacity  within  new  and  existing 
centers  is  strongly  encouraged. 

Copies  of  7  CFR  part  4284.  subpart  F, 
will  be  provided  to  any  interested 
applicant  by  making  a  request  to  the 
Rural  Development  State  office  or  RBS 
National  office.  Preapplications  must  be 
completed  and  submitted  to  the  State 
Rural  Development  Office  as  soon  as 
possible,  but  no  later  than  May  17,  2002. 
Preapplications  received  after  May  1 7 
will  not  be  considered. 

For  ease  of  locating  information  and 
in  addition  to  the  preapplication 
requirements  contained  in  7  CFR  part 
4284  subpart  F,  each  preapplication 
should  contain  the  following: 

(1)  A  detailed  Table  of  Contents 
containing  page  numbers  for  each 
component  of  the  reapplication. 

(2)  A  project  sunmiary  of  250  words 
or  less  on  a  separate  page.  This  page 
must  include  the  title  of  the  project  and 
the  names  of  the  primary  project 
contacts  and  the  applicant  organization, 
followed  by  the  siunmary.  The  simunary 
should  be  self-contained  and  should 
describe  the  overall  goals,  relevance  of 
the  project,  and  a  listing  of  all 
organizations  involved  in  the  project. 
The  project  summary  should 
immediately  follow  the  Table  of 
Contents. 

(3)  A  separate  one-page  information 
sheet  which  lists  each  of  the  eight 
evaluation  criteria  followed  by  the  page 
numbers  of  all  relevant  material  and 
documentation  contained  in  the 
preapplication  which  supports  that 
criteria.  This  page  should  immediately 
follow  the  project  summary. 

(4)  An  additional  requirement  for 
those  applicants  who  have  received 
funding  imder  the  RCDG  program  in 
Fiscal  Years  1997  through  2001  is  a 
summation,  not  to  exceed  three  pages, 
of  progress  and  results  for  all  projects 
funded  fully  or  partially  by  the  RCDG 
program  in  those  years.  This  siunmary 
should  include  the  status  of  cooperative 
businesses  organized  and  all  eligible 
grant  purpose  activities  listed  imder  7 
CFR  4284.515.  The  sunmiary  should 
immediately  follow  the  page  described 
above  in  (3)  docimienting  the  location  of 
evaluation  criteria  supporting  material. 

Preapplications  requesting  Federal 
funds  in  excess  of  $300,000  will  not  be 
considered.  The  National  office  will 
score  preapplications  based  on  the  grant^ 
selection  criteria  contained  in  7  CFR 
part  4284,  subpart  F,  and  will  select 
awardees  subject  to  the  availability  of 
funds  and  the  awardee's  satisfactory 
submission  of  a  formal  application  and 
related  materials  in  accordance  with 
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subpart  F.  Entities  submitting 
preapplications  that  are  selected  for 
awards  will  be  invited  by  the  Rural 
Development  State  office  to  submit  a 
formal  application  prior  to  September  1. 
It  is  anticipated  that  grant  awardees  will 
be  selected  by  September  1,  2002. 

In  the  event  that  the  applicant  is 
awarded  a  grant  that  is  less  than  the 
amount  requested,  the  applicant  will  be 


required  to  modify  its  application  to 
conform  to  the  reduced  amoimt  before 
execution  of  the  grant  agreement.  The 
Agency  reserves  the  right  to  reduce  or 
de-obligate  the  award,  if  acceptable 
modifications  are  not  submitted  by  the 
awardees  within  15  working  days  from 
the  date  the  application  is  returned  to 
the  applicant.  Any  modifications  must 


be  within  the  scope  of  the  original 
application. 

All  applicants  and  grants  must  be  in 
compliance  with  the  requirements  of  7 
CFR  parts  3015  and  3019. 

Dated:  March  27.  2002. 
John  Rosso, 

Administrator,  Rural  Business^— Cooperative 
Service. 

BILUNG  CODE  3410-XY-U 


U.  S.  DEPARTMENT  OF  AGRICULTURE 
RURAL  DEVELOPMENT  STATE  OFFICES 


ALABAMA 

Steve  Pelham 

Steriing  Center,  Suite  601 

4121  Caimichael  Road 

Montgomery,  AL  36106-3683 

T:  (334)  279-3400     F:  (334)  279-3403 


ALASKA 

Bill  Allen 

800  West  Evergreen,  Suite  20 1 

Palmer,  AK  99645 

T:  (907)761-7705  F:  (907)  761-7783 


ARIZONA 

Eddie  Browning 

3003  North  Central  Avenue,  Suite  900 

Phoenix,  AZ  85612 

T:  (602)  280-8700    F:  (602)  280-8770 


GEORGIA 

F.  Stone  Workman 

Stephens  Federal  Building 

355  E.  Hancock  Avenue 

Athens,  G A  30601-2768 

T:  (706)  546-2 1 62     F:  (706)  546-2 1 52 


HAWAU 

Loraine  Shin 

Federal  Building,  Room  311 

154  Waianuenue  Avenue 

Hilo,  HI  96720 

T:  (808)  933-8302    F:  (808)  933-8327 


ARKANSAS 

John  M.  Allen 

Federal  Bldg. 

700  W.  Capitol  Ave.,  Room  3416 

Little  Rock,  AR  72201-3225 

T:  (501)  301-3200  F:(501)  301-3278 


CALIFORNIA 

D.  Paul  Venosdel 

430  G  Street,  Agcy.  4169 

Davis,  CA  95616-4169 

T:  (530)  792-5800    F:  (530)  792-5837 


COLORADO 

Ginette  Dennis 

655  Parfet  Street,  Room  E-lOO 
Lakewood,CO  80215 
T:720-544-2903     F:720-544-2970 


IDAHO 

Michael  A.  Field 

9713  West  Barnes  Drive 

Suite  Al 

Boise,  ID  83709 

T:  (208)  378-5600     F:  (208)  378-5643 


ILLINOIS 

Douglas  A.  Wilson 

mini  Plaza,  Suite  103 

1817  South  Neil  Street 

Champaign,  IL  61820 

T:  (217)  403-6200  F:  (217)  403-6243 


INDIANA 

Robert  White 

5975  Lakeside  Boulevard 

Indianapolis,  IN  46278 

T:  (3 17)  290-3 100    F:  (317)290-3127 


IOWA 

Daniel  W.  Brown,  Ph.D. 

Federal  Building,  Room  873 

210  Walnut  Street 

Des  Moines,  lA  50309 

T:  (5 1 5)  284-4663     F:  (5 1 5)  284-4859 


LOUISIANA 

Michael  B.  Taylor 

3727  Government  Street 

Alexandria,  LA  71302 

T:  (3 1 8)  473-792 1     F:  (3 1 8)  473-7829 


MAINE 

Michael  W.  Aube 

967  Illinois  Ave.,  Suite  4 

P.O.  Box  405 

Bangor,  ME  04402-0405 

T:  (207)  990-9 1 06  F:  (207)  990-9 1 65 


MASS/RI/CONN 

David  H.  Tuttle 

451  West  Street 

Amherst,  MA  01002 

T:  (4 1 3)  253-4300     F:  (4 1 3)  253-4347 


MICHIGAN  ^ 

Joanne  C.  DeVuyst 

3001  Coolidge  Road,  Suite  200 

East  Lansing,  MI  48823 

T:  (517)  324-5188    F:  (517)  324-5225 


MINNESOTA 

Stephen  G.  Wenzel 

4 1 0  AgriBank  Building 

375  Jackson  Street 

St.  Paul,  MN  55101  . 

T:  (651)  602-7800    F:  (651)  602-7824 


MISSISSIPPI 

Nick  Walters 

Federal  Building,  Suite  831 

100  West  Capitol  Street 

Jackson,  MS  39269 

T:  (601)  965-4316     F:  (601)%5-5384 
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U.  S.  DEPARTMENT  OF  AGRICULTURE 
RURAL  DEVELOPMENT  STATE  OFFICES 


DELAWARE-MARYLAND 

Marlene  B.  Elliott 

4607  South  Dupont  Hwy 

P.O.  Box  400 

Camden,  DE  19934-9998 

T:  (302)  697-4300     F:  (302)  697-4390 


FLORIDA 

Charles  W.  Clemmons,  Sr. 

4440  NW  25th  Place 

P.O.  Box  147010 

Gainesville,  FL  32614-7010 

T:  (352)  338-3402    F:  (352)  338-3405 


NEBRASKA 

M.  James  Bair 

Federal  Building,  Room  152 

100  Centennial  Mall  N 

Lincoln,  NE  68508 

T:  (402)  437-555 1     F:  (402)  437-5408 


NEVADA 

Larry  J.  Smith 

1390  South  Curry  Street 

Carson  City,  NV  89703-5405 

T:  (775)  887-1222     F:  (775)  885-0841 


NEW  JERSEY 

Andrew  M.  G.  Law 

Tamsfield  Plaza,  Suite  22 

790  Woodlane  Road 

Mt  Holly,  NJ  08060 

T:  (609)  265-3600     F:  (609)  265-365 1 


NEW  MEXICO 

Roberto  Salazar 

6200  Jefferson  Street,  Room  255 

Albuquerque,  NM  87109 

T:  (505)  76M950     F:  (505)  76M976 


KANSAS 

Charles  "Chuck"  R.  Banks 

1200  SW  Executive  Drive 

P.O.  Box  4653 

Topeka,ICS  66604 

T:  (785)  271-2700  F:  (785)  271-2708 


KENTUCKY 

Kenneth  Sloan 

771  Corporate  Drive,  Suite  200 

Lexington,  KY  40503 

T:  (859)  224-7300     F:(859)  224-7340 


OKLAHOMA 

Brent  J.  Kisling 

100  USDA,  Suite  108 

Stillwater.  OK  74074 

T:  (405)  742-1000     F:  (405)742-1005 


OREGON 

Lynn  Schoessler 

101  SW  Main  Street,  Suite  1410 

Portland,  OR  97204-3222 

T:  (503)  414-3300    F:  (503)  414-3385 


PENNSYLVANLi 

Byron  E.  Ross 

1  Credit  Union  Place,  Suite  330 

Harrisburg,PA  17110-2996 

T:  (717)  237-2184    F:  (717)237-2191 


PUERTO  RICO 

Jose  Otero  Garcia 

IBM  Building -Suite  601 

654  Munos  Rivera  Avenue 

HatoRey.PR  00918-6106 

T:  (787)  766-5095     F:  (787)  766-5844 


MISSOURI 

Gregory  C.  Branum 

60 1  Business  Loop  70  West 

Parkade  Center,  Suite  235 

Columbia,  MO  65203 

T:  (573)  876-0976    F:  (573)  876-0977 


MONTANA 

W.  T.  (Tim)  Ryan 

Unit  1,  Suite  B 

900  Technology  Boulevard 

Bozeman,  MT  59715 

T:  (406)  585-2580     F:  (406)  585-2565 


UTAH 

John  R.  Cox 

Wallace  F.  Bennett  Fed.  Bldg. 

125  South  State  Street,  Room  43 1 1 

Salt  Lake  City,  UT  84138 

T:  (80 1 )  524-4320     F:  (80 1 )  524^06 


VERMONT/NH/ 

Jolinda  H.  LaClair 

City  Center,  3rd  Floor,  89  Main  Street 

Montpelicr,  VT  05602 

T:  (802)  828-6002    F:  (802)  828-60 1 8 


VlRGINLi 

Joseph  W.  Newbill 

Culpeper  Building,  Suite  238 

1606  Santa  Rosa  Road 

Richmond,  VA  23229 

T:  (804)  287-1552    F:  (804)  287-1721 


VIRGIN  ISLANDS 

Glenn  E.  Walden,  Acting 

4400  NW  25*  Place 

P.O.  Box  147010 

Gainesville,  FL 

T:  (352)  338-3402  F:  338-3405 


15778 


Federal  Register /Vol.  67.  No.  64  /  Wednesday,  April  3,  2002 /Notices 


tK-  M^T^^  rh^.  h.nds  are  to  be  used  Matching  Funds-cash  or  confirmed       the  Agency  needs  the  page  listing  their 


Federal  Register /Vol.  67.  No.  64  /  Wednesday.  April  3.  2002 /Notices 


15777 


1                                                                U.  S.  DEPARTMENT  OF  AGRICULTURE 

RURAL  DEVELOPMENT  STATE  OFFICES 

NEW  YORK 

Patrick  Brennan 

The  Galleries  of  Syracuse 

441  South  Salina  Street 

Syracuse,  NY  13202 

T:  (315)  477-6435     F:  (315)  477-6438 

SOUTH  CAROLINA 

Charles  D.  Sparks 

Strom  Thurmond  Federal  Building 

1835  Assembly  Street,  Room  1007 

Columbia,  SC  29201 

T:  (803)  765-5 1 63     F:  (803)  765-5633 

WASHINGTON 

Jackie  J.  Gleason 

1835  Blacklake  Boulevard,  SW. 

Suite  B 

Olympia,WA  985 12-571 5 

T:  (360)  704-77 1 5     F:  (360)  704-7742 

NORTH  CAROLINA 

John  J.  Cooper 

4405  Bland  Road,  Suite  260 

Raleigh,  NC  27609 

T:  (919)  873-2000    F:  (919)873-2075 

SOUTH  DAKOTA 

Lynn  D.  Jensen 

Federal  Building,  Room  210 

200  4th  Street  SW 

Huron,  SD  57350 

T:  (605)  352-1 100    F:  (605)  352-1 146 

WEST  VIRGINIA 

Jenny  N.  Phillips 

75  High  Street 

P.O.  Box  678 

Morgantown,  WV  26505 

T:  (304)  284-486 1     F:  (304)  284-4893 

NORTH  DAKOTA 

CJare  Carlson 

Federal  Building,  Room  208 

220  East  Rosser,  P.O.  Box  1737 

Bismarck,  NO  58502-1737 

T:  (701)  530-2037F:  (701)  530-21 1 1 

TENNESSEE    • 

Mary  (Ruth)  Tackett   . 

3322  West  End  Avenue,  Suite  300 

Nashville,  TN  37203-1071 

T:  (615)  783-1300    F:  (615)  783-1301 

WISCONSIN 

Frank  Frassetto 

4949  Kirschling  Court 

Stevens  Point,  WI  54481 

T:  (7 1 5)  345-7600    F:  (7 1 5)  345-7669 

OHIO 

Randall  Hunt 

Federal  Building,  Room  507 

200  North  High  Street 

Columbus,  OH  43215-2477 

T:  (614)  255-2400     F:  (614)  255-2559 

TEXAS 

R.  Bryan  Daniel 

Federal  Building,  Suite  102 

101  South  Main 

Temple,  TX  76501 

T:  (254)  742-9700     F:  (254)  742-9709 

WYOMING 

John  E.  Cochran 

100  East  B,  Federal  Building,  Rm  1005 

P.O.  Box  820 

Casper,  WY  82602 

T:  (307)  26 1  -6300     F:  (307)  26 1  -6327 
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MLUNG  CODE  3410-XY-C 

DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Funds  Availability  (NOFA) 
Invtting  Applications  for  tfte  Rural 
Community  Development  Initiative 
(RCDI) 

AGENCY:  Rural  Housing  Service,  USDA. 
action:  Notice. 

SUMMARY:  This  Notice  announces  the 
availability  of  $12  million  of  grant  funds 
for  the  RCDI  program  through  the  Rural 
Housing  Service  (RHS),  herein  referred 
to  as  the  Agency,  USDA.  Applicants 
must  provide  matching  funds  in  an 
amount  at  least  equal  to  the  Federal 
gnmt.  These  grants  will  be  made  to 
qualified  intermediary  organizations 
that  will  provide  financial  and  technical 
assistance  to  recipients  to  develop  their 
capacity  and  ability  to  undertake 

firojects  related  to  housing,  community 
acilities,  or  commiuiity  and  economic 
development.  This  Notice  lists  the 


information  needed  to  submit  an 
application  for  these  funds. 
DATES:  The  deadline  for  receipt  of  an 
application  is  4  p.m.  EST  on  July  2, 
2002.  The  application  deadline  is  firm 
as  to  date  and  hour.  The  agency  will  not 
consider  any  application  received  after 
the  deadline. 

ADDRESSES:  Entities  wishing  to  apply  for 
assistance  may  download  the 
application  requirements  delineated  in 
this  Notice  from  the  RCDI  Web  site  at: 
www.rurdev.  usda.gov/rhs/rcdi/ 
index.htm.  Applicants  may  also  request 
application  packages  from:  Beth  Jones, 
Rural  Housing  Service,  STOP  0787, 
Room  0183, 1400  Independence  Ave. 
SW..  Washington,  DC  20250-0787, 
Telephone  (202)  720-1498,  e-mail: 
epjones@rdmail. rural,  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Jones,  Senior  Loan  Speciahst, 
Ck)nunimity  Programs,  RHS,  USDA, 
STOP  0787.  Room  0183,  1400 
Independence  Ave.  SW.,  Washington, 
DC  20250-0787,  Telephone  (202)  720- 
1498,  Facsimile  (202)  690-0471,  e-mail: 
epjones@rdmail.ruTal.usda.gov.  You 
may  also  obtain  information  from  the 


RCDI  Web  site  at:  www.rurdev.usda.gov/ 

rhs/rcdi/index.htm. 

SUPPLEMENTARY  INFORMATION: 

Programs  Afifected 

This  program  is  listed  in  the  (Catalog 
of  Federal  Domestic  Assistance  imder 
Number  10.446.  This  program  is  not 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Paperwork  Reduction  Act 

The  paperwork  burden  has  been 
cleared  by  the  Office  of  Management 
and  Budget  under  OMB  Control  Number 
0575-0180. 

Background 

Congress  created  the  Rural 
Commimity  Development  Initiative 
(RCDI)  in  Fiscal  Year  (FY)  2000  with  an 
appropriation  of  $6  million  under  the 
Rural  Commimity  Advancement 
Program  {R(^AP).  Congress  appropriated 
$6  miUion  in  FY  2001  for  the  RCDI.  The 
funds  fix)m  FY  2001  are  being  carried 
over  to  FY  2002  for  utilization.  Ckjngress 
appropriated  $6  million  in  FY  2002  for 
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Eligible  Fund  Uses 


9.  Improvement  or  renovation  of  the        would  be  an  eligible  purpose.  However, 
nontoo'c  nttino  anaro  nr  fnr  thfi  rfinair  nr      if  the  intermediarv  works  directly  with 
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the  RCDI.  These  funds  are  to  be  used 
solely  to  develop  the  capacity  and 
ability  of  nonprofit  organizations,  low- 
income  rural  communities,  or  federally 
recognized  tribes  to  undertake  projects 
related  to  housing,  community  facilities, 
or  community  and  economic 
development  in  rural  areas.  Qualified 
private  and  public  (including  tribal) 
intermediary  organizations  proposing  to 
carry  out  financial  and  technical 
assistance  programs  will  be  eligible  to 
receive  the  funding.  The  intermediary 
will  be  required  to  provide  matching 
funds  in  an  amount  at  least  equal  to  the 
RCDI  grant. 

Definitions  for  RCDI  Purposes 

Agency— the  Rural  Housing  Service 
(RHS)  or  its  successor. 

Bene/fciary^-entities  or  individuals 
that  receive  benefits  from  assistance 
provided  by  the  recipient. 

Cbpacify— the  ability  of  a  recipient  to 
finance  and  implement  housing, 
commimity  facilities,  or  conununity  and 
economic  development  projects  or 
provide  financial  and  technical 
assistance  to  enhance  a  community's 
potential. 

Federally  recognized  tribes — tribal 
entities  recognized  and  eligible  for 
funding  and  services  from  the  Bureau  of 
hidian  Affairs,  based  on  the  Notice  in 
the  Federal  Register  published  by  the 
Bureau  of  Indian  Affairs  on  March  13, 
2000,  volume  65,  number  49.  page 
13298.  Tribally  Designated  Housing 
Entities.  (TDHEs),  are  eligible  RCDI 
recipients. 

Financial  Assistance— Funds  used  by 
the  intermediary  to  pay  for  the  technical 
assistance  program  being  delivered. 
Funds  that  pass  through  the 
intermediary  to  the  recipient  for  eligible 
RCDI  purposes. 

Fund— the  RCDI  grant  and  matching 
money. 

Intermediary— a  qualified  private 
nonprofit  or  public  (includii^  tribal) 
organization  that  provides  financial  and 
technical  assistance  to  multiple 
recipients.  The  applicant  entity  must 
have  been  organized  for  a  minimum  of 
three  years. 

Low-income  community-^aa 
authority,  district,  economic 
development  authority,  regional 
council,  or  unit  of  government 
representing  an  incorporated  city,  town, 
village,  county,  township,  parish,  or 
borou^.  The  location  of  the  low- 
income  community's  office  that  will  be 
receiving  the  financial  and  technical 
assistance  must  be  in  a  commimity  with 
a  median  household  income  at,  or 
below,  80  percent  of  either  the  state  or 
national  median  household  income. 


Matching  Funds — cash  or  confirmed 
funding  commitments.  Matching  funds 
must  be  at  least  equal  to  the  grant 
amount.  These  funds  can  only  be  used 
for  eligible  RCDI  activities.  In-kind 
contributions  cannot  be  used  as 
matching  funds. 

Nonprofit  organization — a  private 
rnmrniinity-based  housing  or 
community  development  entity  with  a 
valid  501(c)(3)  letter  from  the  Internal 
Revenue  Service  (IRS)  designating  their 
nonprofit  status. 

flecjpient— the  entity  that  receives  the 
financial  and  technical  assistance  from 
the  intermediary.  The  recipient  must  be 
a  nonprofit  organization,  a  low-income 
rural  community,  or  a  federally 
recognized  tribe. 

Rural  and  Rural  Area — a  city,  town, 
or  unincorporated  area  that  has  a 
population  of  50.000  inhabitants  or  less, 
other  than  urbanized  areas  immediately 
adjacent  to  a  city,  town,  or 
unincorporated  area  that  has  a 
population  in  excess  of  50,000 
inhabitants.  Urbanized  area  data  will  be 
based  on  1990  census  data  because  2000 
census  data  is  not  available  for 
urbanized  areas. 

Technical  Assistance — skilled  help  in 
improving  the  recipient's  abilities  in  the 
areas  of  housing,  community  facilities, 
or  commimity  and  economic 
development.  The  Agency  will 
determine  whether  a  specific  activity 
qualifies  as  technical  assistance. 

Eligibility  Requirements 

1.  The  recipient  and  beneficiary,  but 
not  the  intermediary^  must  be  located  in 
an  eligible  rural  area.  The  applicable 
Rural  Development  State  Office  can 
assist  in  determining  the  eligibility  of  an 
area.  A  fisting  of  Rural  Development 
State  Offices  is  included  in  this  Notice. 

2.  The  name  and  location  of  recipients 
must  be  included  in  the  grant 
application. 

3.  The  recipients  must  be  nonprofit 
organizations,  low-income  rural 
conununities,  or  federally  recognized 
tribes  based  on  the  RCDI  definitions  of 

these  groups. 

4.  Documentation  must  be  submitted 
to  verify  recipient  eligibility.  Acceptable 
documentation  varies  depending  on  the 
type  of  recipient:  a  501(c)(3)  letter  from 
the  IRS  is  required  for  nonprofit 
recipients;  for  low-income  community 
recipients,  the  Agency  needs  (a) 
evidence  that  the  entity  is  a  public  body 
and  (b)  census  data  verifying  that  the 
median  household  income  of  the 
community,  where  the  office  receiving 
the  financial  and  technical  assistance  is 
located,  is  at,  or  below,  80  percent  of  the 
state  or  national  median  household 
income:  for  federally  recognized  tribes. 


the  Agency  needs  the  page  listing  their 
name  fitjm  the  current  Federal  Register 
list  of  tribal  entities  recognized  and 
eligible  for  funding  services  (see  the 
definition  of  federally  recognized  tribes 
for  details  on  this  list). 

5.  Individuals  cannot  be  recipients. 

6.  The  intermediary  must  provide 
matching  funds  at  least  equal  to  the 
amount  of  the  grant. 

7.  The  intermediary  must  provide  a 
program  of  financial  and  technical 
assistance  to  the  recipient. 

8.  The  intermediary  organizaCon  must 
have  at  least  three  years  prior 
experience  working  with  nonprofit 
organizations,  low-income  rural 
communities,  or  tribal  organizations  in 
the  areas  of  housing,  community 
facilities,  or  community  and  economic 
development. 

9.  The  respective  minimum  and 
maximum  grant  amount  per 
intermediary  is  $50,000  and  $1  million. 

10.  Proposals  must  be  structured  to 
utilize  the  grant  funds  within  3  years 
from  the  date  of  the  award. 

11.  Each  intermediary,  whether 
singularly  or  jointly,  may  only  submit 
one  application  for  RCDI  funds  under 
this  NOFA  unless  the  intermediary's 
participation  is  limited  to  providing  all 
or  part  of  the  matching  funds. 

12.  Recipients  can  participate  in  more 
than  one  RCDI  application;  however, 
after  grant  selections  are  made,  the 
recipient  can  only  participate  in 
multiple  RCDI  grants  if  the  type  of 
financial  and  technical  assistance  they 
will  receive  is  not  duplicative. 

13.  The  intermediary  and  the 
recipient  cannot  be  the  same  entity.  The 
recipient  can  be  a  related  entity  to  the 
intermediary,  if  it  meets  the  definition 
of  a  recipient. 

14.  A  nonprofit  entity  must  already 
have  their  501(c)(3)  letter  from  the  IRS 
when  the  intermediary  applies  for  the 
RCDI  grant.  Organizations  with  pending 
requests  for  this  designation  are  not 
considered  eligible. 

15.  If  the  recipient  is  a  low-income 
community,  identify  the  unit  of 
government  to  which  the  financial  and 
technical  assistance  will  be  provided 
(i.e.,  town  council  or  village  board).  The 
financial  and  technical  assistance  must 
be  provided  to  the  organized  unit  of 
government  representing  that 
community,  not  the  community  at  large. 

16.  Nonprofits  located  in  census 
designated  places  (CDPs)  are  eligible. 
CDRs  are  not  considered  eligible  rural 
areas  under  low-income  communities 
because  they  do  not  have  a  unit  of 
government  to  receive  the  financial  and 
technical  assistance. 


Eligible  Fund  Uses 

Fund  uses  must  be  consistent  vrith  the 
RCDI  purpose  (see  "Background" 
section  of  this  Notice).  A  nonexclusive 
list  of  eligible  grant  uses  includes  the 
following. 

1 .  Provide  financial  and  technical 
assistance  to  develop  recipients' 
capacity  and  ability  to  undertake 
projects  related  to  housing,  community 
facilities,  or  community  and  economic 
development  (e.g.,  the  intermediary 
hires  a  staff  person  to  provide  technical 
assistance  to  the  recipient,  or  the 
recipient  hires  a  staff  person,  under  the 
supervision  of  the  intermediary,  to  carry 
out  the  financial  and  technical 
assistance  provided  by  the 
intermediary). 

2.  Develop  the  capacity  of  recipients 
'to  conduct  community  development 
programs  (e.g.  home-ownership 
education  or  training  for  minority 
business  entrepreneurs). 

3.  Develop  the  capacity  of  recipients 
to  conduct  development  initiatives  (e.g., 
programs  that  support  micro-enterprise 
and  sustainable  development). 

4.  Increase  leveraging  ability  and 
access  to  alternative  funding,  sources  by 
providing  training  and  staffing. 

5.  Provide  the  financial  and  technical 
assistance  component  for  essential 
commimity  facilities  projects. 

6.  Assist  recipients  in  completing 
predevelopment  requirements  for 
housing,  community  facilities,  or 
community  and  economic  development 
projects  by  providing  resources  for 
professional  services  (i.e.,  architectural, 
engineering,  or  legal). 

7.  Improve  recipient's  organizational 
capacity  by  providing  training  and 
resource  material  on  developing 
strategic  plans,  board  operations, 
management,  financial  systems,  and 
information  technology. 

8.  Purchase  computers,  software,  and 
printers  at  the  recipient  level. 

9.  Provide  funds  to  recipients  for 
training-related  travel  costs  and  training 
expenses  related  to  RCDI. 

Ineligible  Fund  Uses 

1.  Funding  a  revolving  loan  fund. 

2.  Construction  (in  any  form). 

3.  Intermediary  preparation  of 
strategic  plans  for  recipients. 

4.  Funding  illegal  activities. 

5.  Grants  to  individuals. 

6.  Funding  a  grant  where  there  may  be 
a  conflict  of  interest  or  an  appearance  of 
a  conflict  of  interest  involving  any 
action  by  the  Agency. 

7.  Paying  obligations  incurred  before 
the  beginning  date  or  after  the  ending 
date  of  the  grant  agreement. 

8.  Purchasing  real  estate. 


9.  Improvement  or  renovation  of  the 
grantee's  office  space  or  for  the  repair  or 
maintenance  of  privately  owned 
vehicles. 

10.  Any  other  purpose  prohibited  in 
7  CFR  parts  3015,  3016.  and  3019,  as 
applicable. 

11.  Fimds  cannot  be  used  for 
recipient's  general  operating  costs. 

Program  Examples 

The  purpose  of  this  initiative  is  to 
develop  or  increase  the  recipient's 
capacity  through  a  program  of  financial 
and  technical  assistance  to  perform  in 
the  areas  of  housing,  community 
facilities,  or  community  and  economic 
development.  Strengthening  the 
recipient's  capacity  in  these  areas  will 
benefit  the  communities  they  serve.  The 
RCDI  structure  requires  the 
intermediary  (grantee)  to  provide  a 
program  of  financial  and  technical 
assistance  to  recipients.  The  recipients 
will  in  turn  provide  programs  to  their 
communities  (beneficiaries).  Following 
are  examples  of  eligible  and  ineligible 
purposes  under  the  RCDI  program. 
These  examples  are  illustrative  and  are 
not  meant  to  limit  the  activities  you  may 
propose  in  your  application.  Activities 
that  meet  the  objective  of  the  RCDI 
program  will  be  considered  eligible. 

1.  The  intermediary  must  work 
directly  with  the  recipient,  not  the 
beneficiaries.  An  example  would  be  that 
the  intermediary  provides  training  to 
the  recipient  on  how  to  conduct  home- 
ownership  education  classes.  The 
recipient  then  provides  ongoing  home- 
ownership  education  to  the  residents  of 
the  community,  the  ultimate 
beneficiaries.  This  "train  the  trainer" 
concept  fully  meets  the  intent  of  this 

.  initiative.  The  intermediary  is  providing 
financial  and  technical  assistance  that 
will  build  the  recipient's  capacity  by 
enabling  them  to  conduct  home- 
ownership  education  classes  for  the 
public.  This  is  an  eligible  purpose. 
However,  if  the  intermediary  directly 
provided  home-ownership  education 
classes  to  individuals  in  the  recipient's 
service  area,  this  would  not  be  an 
eligible  purpose  because  the  recipient 
would  be  bypassed. 

2.  If  the  intermediary  is  working  with 
a  low-income  community  as  their 
recipient,  the  intermediary  must 
provide  the  financial  and  technical 
assistance  to  the  entity  that  represents 
the  low-income  community  and  is 
identified  in  the  application.  Examples 
of  entities  representing  a  low-income 
community  are  a  village  board  or  a  town 
coimcil.  If  the  intermediary  provides 
technical  assistance  to  the  Board  of 
Directors  of  the  low-income  community 
on  how  to  establish  a  cooperative,  this 


would  be  an  eligible  purpose.  However, 
if  the  intermediary  works  directly  vrith 
individuals  from  the  community  to 
establish  the  cooperative,  this  is  not  an 
eligible  purpose.  The  recipient's 
capacity  is  built  by  learning  skills  that 
will  enable  them  to  support  sustainable 
economic  development  in  their 
communities  on  an  ongoing  basis. 

3.  The  intermediary  may  provide 
technical  assistance  to  the  recipient  on 
how  to  create  and  operate  a  revolving 
loan  fund  (RLF).  The  intermediary  may 
not  monitor  or  operate  the  RLF.  RCDI 
funds,  including  matching  funds, 
cannot  be  used  to  fund  RLFs. 

Application  Selection  Process 

Rating  and  ranking.  Applications  will 
be  rated  and  ranked  by  a  review  panel 
based  on  the  "Evaluation  Criteria  and 
Weights"  contained  in  this  Notice.  If 
there  is  a  tie  score  after  the  applications 
have  been  rated  and  ranked,  the  tie  will 
be  resolved  by  reviewing  the  scores  for 
"Building  Capacity"  and  the  applicant 
with  the  highest  score  in  that  category 
will  receive  a  higher  ranking.  If  the 
scores  for  "Building  Capacity"  are  the 
same,  the  scores  will  be  compared  for 
the  next  criterion,  in  sequential  order, 
until  one  highest  score  can  be  , 

determined. 

Initial  screening.  The  Agency  will 
screen  each  application  to  determine 
eligibility  during  the  period 
immediately  following  the  application 
deadline.  Listed  below  are  many  of  the 
reasons  for  rejection  from  our  previous 
round  of  funding  to  help  you  prepare  a 
better  application.  The  following 
reasons  for  rejection  are  not  all 
inclusive;  however,  they  represent  the 
majority  of  the  apphcations  previously 
rejected. 

1.  Recipients  were  not  located  in 
eligible  rural  areas  based  on  the 
definition  in  this  Notice.  , 

2.  Applicants  failed  to  provide 
required  dociunentation  for  recipients 
( i.e.,  501(c)(3)  letter  for  nonprofit 
recipients). 

3.  Application  did  not  follow  the 
RCDI  structure  vrith  an  intermediary 
and  recipients. 

4.  Recipients  were  not  identified  in 
the  application. 

5.  Recipients  cannot  be  individuals. 

6.  Intermediary  did  not  provide 
evidence  that  they  had  been 
incorporated  for  at  least  three  years  as 
the  applicant  entity. 

7.  Applicants  failed  to  address  the 
"Evaluation  Criteria"  and  were  unable 
to  compete. 

8.  The  purpose  of  the  proposal  did  not 
qualify  as  an  eligible  RCDI  purpose. 

9.  Funds  cannot  be  used  tor 
construction  or  renovations. 
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10.  Financial  and  technical  assistance 
cannot  be  provided  directly  to 
individuals. 

The  State  Office  will  review  their 
copy  of  the  application  and  provide  the 
State  Director's  written  comments  and 
recommendations  to  the  National  Office. 

Evaluatioii  Criteria  and  Weights 

This  information  should  be  presented 
in  narrative  form.  Documentation  must 
be  limited  to  three  pages  per  criterion 
with  the  exception  of  the  attachments 
for  "Population"  and  "Income." 

1.  Building  Capacity  "  Maximum  60 
Points 

The  applicant  must  demonstrate  how 
they  will  improve  the  recipients' 
capacity,  through  a  program  of  financial 
and  technical  assistance,  as  it  relates  to 
the  RCDl  purposes.  Capacity -building 
technical  assistance  should  provide  new 
functions  to  the  recipients  or  expand 
existing  functions  that  will  enable  the 
recipients  to  imdertake  projects  in  the 
areas  of  housing,  community  facilities, 
or  community  and  economic 
development,  which  will  benefit  the 
community.  The  program  of  financial 
and  technical  assistance  you  will 
provide,  how  you  will  deliver  the 
program,  and  the  ability  to  measure  the 
program's  effectiveness  will  determine 
the  merit  of  your  application.  All 
applications  will  be  competitively 
ranked  with  the  applications  providing 
the  most  improvement  in  capacity 
development  and  measiirable  activities 
being  ranked  the  highest.  Capacity- 
building  technical  assistance  may 
include,  but  is  not  limited  to:  training  to 
conduct  community  development 
programs  [i.e.,  home  ownership 
education,  minority  business 
entrepreneurs,  establish  cooperatives, 
and  establish  micro-enterprises); 
organizational  development  [i.e.,  board 
operations,  management,  and  financial 
systems);  instruction  on  how  to  develop 
and  implement  a  strategic  plan; 
instruction  on  how  to  access  alternative 
funding  sources  to  increase  leveraging 
opportxmitles;  staffing  [i.e.,  hire  a 
person  at  intermediary  level  to  provide 
technical  assistance  to  recipient  or  hire 
person  at  recipient  level  to  carry  out 
financial  and  technical  assistance 
provided  by  intermediary);  and 
purchase  technology  equipment  at  the 
recipient  level  [i.e.,  computers,  printers, 
and  software). 

Your  narrative  response  must  address 
the  following  items: 

a.  Describe  in  detail  the  type  of 
financial  and  technical  assistance  you 
will  provide  to  the  recipients  and  the 
activities  you  will  conduct  to  deliver  the 
financial  and  technical  assistance. 


b.  Explain  how  financial  and 
technical  assistance  will  develop  or 
increase  the  recipient's  capacity. 
Indicate  whether  a  new  function  is 
being  developed  or  if  existing  functions 
are  being  expanded  or  performed  more 
effectively. 

c.  Identify  which  RCDI  purpose  areas 
will  be  addressed  with  this  assistance: 
housing,  community  facilities,  or 
community  and  economic  development. 

d.  Describe  how  the  results  of  the 
financial  and  technical  assistance  will 
be  measured.  What  benchmarks  will  be 
used  to  measure  effectiveness? 

Scoring — maximimi  of  60  points 

1.  Type  of  financial  and  technical 
assistance  and  implementation 
activities:  0-35  points 

a.  How  well  defined  is  the  purpose  of 
this  proposal? 

b.  Are  the  implementation  activities 
specifically  defined? 

c.  Will  the  proposed  implementation 
activities  actually  develop  the 
recipient's  capacity? 

2.  How  financial  and  technical 
assistance  will  develop  capacity:  0-10 
points 

a.  Is  a  new  function  being  developed 
and  will  it  build  capacity  at  the 
recipient  level? 

b.  Is  an  existing  function  being 
expanded  or  performed  more  effectively 
and  will  it  build  capacity  at  the 
recipient  level? 

3.  RCDI  purpose:  0-5  points 

a.  Housing. 

b.  Community  facilities,  or 

c.  Community  and  economic 
development. 

4.  Measuring  outcomes:  0-10  points 

a.  What  benchmarks  will  be  used  to 
measure  outcomes  and  effectiveness? 

b.  Are  the  propose  benchmarks  an 
effective  measurement  for  the  type  of 
financial  and  technical  assistance 
provided? 

2.  Expertise — Maximum  30  Points 

The  applicant  must  demonstrate  that 
they  have  conducted  programs  of 
financial  and  technical  assistance  and 
achieved  measurable  results  in  the  areas 
of  housing,  commimity  facilities,  or 
community  and  economic  development 
in  rural  areas.  All  applications  will  be 
competitively  ranked  using  the 
following  criteria: 

List  the  types  of  financial  and 
technical  assistance  your  organization 
has  provided  for  the  last  five  years,  for 
the  following  questions. 

a.  Have  you  worked  with  nonprofit 
organizations  in  rural  areas?  If  yes,  list 
the  organizations,  contact  information, 
and  type  of  assistance  that  was 
provided. 


b.  Have  you  worked  with  low-income 
commimities  in  nual  areas?  U  yes,  list 
the  communities,  the  type  of  entity  you 
worked  with  (i.e.,  city  government, 
town  council,  or  village  board),  contact 
information,  and  the  type  of  financial 
and  technical  assistance  provided. 

c.  Have  you  worked  with  federally 
recognized  tribes  or  any  other  culturally 
diverse  organizations?  ff  yes,  list  the 
names  of  the  tribes  or  organizations, 
contact  information,  and  the  type  of 
financial  and  technical  assistance 
provided. 

d.  Provide  a  synopsis  of  what  your 
organization  does. 

Scoring — maximum  30  points 

1.  The  applicant  has  worked  with 
groups  in  at  least  one  of  the  three 
categories:  0-6  points 

2.  The  types  of  financial  and  technical 
assistance  provided  are  similar  to  the 
RCDI  purposes:  0-15  points 

3.  Tne  applicant  demonstrates 
experience  in  working  with  the  types  of 
entities  that  they  have  listed  as 
recipients  in  their  application:  0-9 
points 

3.  Population — Maximum  30  Points 

Population  is  based  on  the  2000 
Census  Data  for  the  community  the 
recipient  is  located  in.  Community  is 
defined  for  scoring  purposes  as  a  city, 
town,  village,  county,  parish,  borough, 
or  census  designated  place  where  the 
recipient's  office  is  physically  located. 
The  applicant  must  submit  a  copy  of  the 
census  data  from  the  following  Web  site 
to  verify  the  population  figures  being 
used  for  each  recipient.  The  data  can  be 
accessed  on  the  Internet  at 
www.census.gov;  click  on  "American 
FactFinder"  from  the  left  menu;  click  on 
drop  down  menu  for  "Show  Me";  select 
"Population,  Race  and  Hispanic  or 
Latino  (GCT)";  click  on  drop  down 
menu  under  "for";  select  "State — ^Place 
and  (in  selected  states)  County 
Subdivision";  select  state  frtim  next 
drop  down  menu;  click  on  "Go";  print 
information  for  submission  and 
highlight  recipient  locations.  The 
average  population  of  the  recipient 
locations  will  be  used  and  will  be 
scored  as  follows: 


Population 

Sconng 

5  000  or  less 

30  points 

5,001  to  10,000  

10,001  to  20,000  

20,001  to  50,000  

20  points 
10  points 
5  points 

4.  Income — Maximum  30  Points 

The  average  of  the  median  household 
incomes  for  the  communities  where  the 
recipients  are  physically  located  will 
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determine  the  points  awarded. 
Applicants  may  compare  the  average 
recipient  median  household  income  to 
the  state  median  household  income  or 
the  national  median  household  income; 
whichever  yields  the  most  points.  The 
national  median  household  income  to 
be  used  is  $30,056.  The  applicant  must 
submit  a  copy  of  the  income  data  bom 
the  following  Web  site  to  verify  the 
income  for  each  recipient.  The  data 
being  used  is  from  the  1990  census.  The 
data  can  be  accessed  frt)m  the  Internet 
at  www.census.gov;  click  on  "American 
FactFinder"  from  left  menu;  click  on 
drop-down  menu  for  "Show  Me";  select 
"Income  and  Poverty  (1990  QT);  click 
on  drop-down  menu  under  "for";  select 
"a  Place";  select  state  from  next  drop- 
down menu;  select  the  place  frtjm  the 
next  drop-down  menu;  click  on  "Go"; 
print  information  for  submission.  Points 
will  be  awarded  as  follows: 


Average  recipient  median  income 

is: 

Less  than  60  percent  of  tt»e  State 
or  National  median  household 
Income 

Between  60  and  70  percent  of  the 
State  or  National  median 
household  Income 

Greater  than  70  percent  of  the 
State  or  National  median 
household  income 


Scoring 
(points) 


5.  Innovative  Approach— Maximum  20 
Points 

The  applicant  must  demonstrate  that 
they  have  developed  an  innovative 
approach  that  can  be  used  by  other 
organizations  as  a  model.  To  be 
considered  innovative,  the  approach 
must  propose  an  easily  replicated  new 
or  useful  service  or  method  of  providing 
service  to  recipients  that  builds  their 


capacity  to  improve  their  commimities 
in  the  areas  of  housing,  community 
facilities,  or  community  and  economic 
development.  Points  will  be  awarded  to 
applications  that  have  the  highest  score 
on  the  following  factors: 

a.  Ease  of  replication  by  nonprofit 
organizations,  low-income  rural 
communities,  or  federally  recognized 
tribes; 

b.  Uniqueness  of  proposal; 

c.  Financial  return  to  rural 
communities;  and 

d.  Need  by  nonprofit  organization, 
low-income  niral  community,  or 
federally  recognized  tribe. 

ff  warranted,  up  to  twenty  applicants 
will  be  eligible  to  receive  points  in  this 
category. 

The  application  ranking  and  scoring 


30 


20 


10 


are: 


Ranking 


10  highest-ranking  applications  for  this  criterion  

Next  10  highest-ranking  applteationsfor  this  criterion 


Scoring 


20  points 
10  points 


If  there  is  a  tie  score,  it  will  be 
resolved  by  using  the  format  listed 
under  "Rating  and  Ranking"  imder 
"Application  Selection  Process" 
elsewhere  in  this  Notice. 

6.  Soundness  of  Approach — Maximum 
50  Points 

The  applicant  can  receive  up  to  50 
points  for  soundness  of  approach.  The 
overall  proposal  will  be  considered 
under  this  criterion.  Applicants  must 
list  the  page  numbers  in  the  application 
that  address  these  factors. 

a.  Has  the  applicant  demonstrated 
their  ability  to  provide  the  proposed 
financial  and  technical  assistance  based 
on  prior  accomplishments?  0-5  points 

b.  The  proposed  financial  and 
technical  assistance  program  is  clearly 
stated  and  the  applicant  has  defined 
how  this  proposal  will  be  implemented. 
The  plan  for  implementation  is  viable: 
0-20  points 

c.  Cost  effectiveness  will  be  evaluated 
based  on  the  budget  in  the  application. 
The  proposed  grant  amount  and 
matching  funds  should  be  utilized  to 
maximize  capacity  building  at  the 
recipient  level:  0-15  points 

d.  How  closely  the  proposal  fits  the 
objectives  for  which  applications  were 
invited:  0-10  points 

7.  Geog^phic  Distribution  Points— 20 
Points 

Applicant  miist  provide  a  map  that 
specifically  describes  the  areas  covered 
by  their  recipients.  After  applications 


have  been  evaluated  and  awarded 
points  under  the  first  six  criteria,  the 
Agency  may  award  20  points  per 
application  to  promote  a  broad 
geographic  distribution  of  RCDI  funds. 

8.  Purpose  Distribution  Points — 20 
Points 

Applicant  must  state  the  primary 
purpose  of  their  application  (i.e., 
housing,  commimity  facilities,  or 
community  and  economic 
development).  After  applications  have 
been  evaluated  and  awarded  points 
under  the  first  six  criteria,  the  Agency 
may  award  20  points  per  application  to 
promote  diversity  of  RCDI  purposes. 

9.  Proportional  Distribution  Points — 20 
Points 

Applicant  must  state  the  amount  of 
their  grant  request.  After  applications 
have  been  evduated  and  awarded 
points  under  the  first  six  criteria,  the 
Agency  may  award  20  points  per 
application  to  promote  dispersion  of 
grant  awards  between  the  range  of 
$50,000  to  $1,000,000. 

Deliverables 

Grant  funds  and  matching  funds  must 
be  used  in  equal  proportions.  This  does 
not  mean  funds  have  to  be  used  equally 
by  line  item.  The  request  for 
reimbursement  and  supporting 
documentation  must  show  that  RCDI 
fund  usage  does  not  exceed  the 
cumulative  amount  of  matching  funds 
used.  Grant  funds  will  be  disbursed 


pursuant  to  relevant  provisions  of  7  CFR 
parts  3015,  3016,  and  3019.  as 
applicable.  Matching  funds  must  be 
used  to  support  the  overall  purpose  of 
the  RCDI  program.  RCDI  funds  will  be 
disbursed  on  a  reimbursable  basis  only. 
No  advances  will  be  made.Matching 
funds  cannot  be  expended  prior  to 
execution  of  the  RCDI  Grant  Agreement. 
No  reimbursement  will  be  made  for  any 
funds  expended  prior  to  execution  of 
the  RCDI  Grant  Agreement  unless  the 
grantee  has  requested  and  received 
written  Agency  approval  of  the  costs 
prior  to  the  actual  expenditure.  This 
exception  is  applicable  for  up  to  90  days 
prior  to  grant  closing  and  only  applies 
to  grantees  that  have  received  written 
approval  but  have  not  executed  the 
RCDI  Grant  Agreement.  The  Agency 
cannot  retroactively  approve 
reimbursement  for  expenditures  prior  to 
execution  of  the  RCDI  Grant  Agreement. 

Grant  Amounts 

In  the  event  that  the  applicant  is 
awarded  a  grant  that  is  less  than  the 
amount  requested,  the  applicant  will  be 
required  to  modify  its  application  to 
conform  to  the  reduced  amount  before 
execution  of  the  grant  agreement.  The 
Agency  reserves  the  right  to  reduce  or 
de-obligate  the  award  if  acceptable 
modifications  are  not  submitted  by  the 
awardee  within  15  working  days  from 
the  date  the  request  for  modffication  is 
made.  Any  modifications  must  be 
within  the  scope  of  the  original 
application. 
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Program  Requirements 

1.  A  Civil  Rights  Impact  Analysis 
Certification  must  be  completed  by  the 
Agency  prior  to  grant  approval. 

2.  A  pre-award  compliance  review 
will  be  conducted  by  Uie  Agency  prior 
to  closing  the  grant. 

3.  The  intermediary  and  recipient 
must  comply  with  title  VI  of  the  Civil 
Rights  Act  of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973  and 
Executive  Order  12250. 

4.  The  grantee  must  comply  with  the 
applicable  requirements  of  7  CFR  part 
3015,  "Uniform  Federal  Assistance 
Regulations,"  part  3016.  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,"  and  part  3019, 
"Uniform  Administrative  Requirements 
for  Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  other  Nonprofit 
Organizations." 

Program  Restrictions 

Meeting  expenses.  In  accordance  with 
31  U.S.C.  1345,  "Expenses  of  Meetings," 
appropriations  may  not  be  used  for 
travel,  transportation,  and  subsistence 
expenses  for  a  meeting.  RCDI  grant 
funds  cannot  be  used  for  these  meeting- 
related  expenses.  Matching  funds  may 
be  used  to  pay  for  these  exi}enses.  RCDI 
funds  may  be  used  to  pay  for  a  speaker 
as  part  of  a  program,  equipment  to 
facilitate  the  program,  and  the  actual 
room  that  will  house  the  meeting.  RCDI 
funds  can  be  used  for  travel, 
transportation,  or  subsistence  expenses 
for  training  and  technical  assistance 
purposes.  Any  meeting  or  training  not 
delineated  in  the  application  must  be 
approved  by  the  Agency  to  verify 
compUance  with  31  U.S.C.  1345.  Travel 
and  per  diem  expenses  will  be  similar 
to  those  paid  to  Agency  employees. 
Rates  are  based  upon  location.  Rate 
information  can  be  accessed  on  the 
Internet  at  http://poIicyworks.gov/ 
perdiem.  Grantees  and  recipients  will  be 
restricted  to  traveling  coach  class  on 
common  carrier  airlines.  Grantees  and 
recipients  may  exceed  the  Government 
rate  for  lodging  by  a  maximum  of  20 
percent.  Meals  and  incidental  expenses 
will  be  reimbursed  at  the  same  rate  used 
by  Agency  employees.  Mileage  and  gas 
reimbiursement  will  be  the  same  rate 
used  by  Agency  employees.  The  current 
mileage  and  gas  reimbursement  rate  is 
36.5  cents  per  mile. 

Grantee  Requirements 

Grantees  will  be  required  to  do  the 
following. 

1 .  Execute  a  Rural  Community 
Development  Initiative  Grant 


Agreement,  which  is  published  at  the 
end  of  this  NOFA. 

2.  Execute  Form  RD  1940-1,  "Request 
for  Obligation  of  Funds." 

3.  Use  Form  SF  270.  "Request  for 
Advance  or  Reimbursement"  to  request 
reimbursements. 

4.  Provide  financial  status  and  project 
performance  reports  on  a  quarterly  basis 
starting  with  the  first  full  quarter  after 
the  grant  award. 

5.  Maintain  a  financial  management 
system  that  is  acceptable  to  the  Agency. 

6.  Ensure  that  records  are  maintained 
to  document  all  activities  and 
expenditures  utilizing  RCDI  grant  funds 
and  matching  funds.  Receipts  for 
expenditures  will  be  included  in  this 
documentation. 

7.  Provide  annual  audits  or 
management  reports  on  Forms  RD  442— 
2,  "Statement  of  Budget,  Income,  and 
Equity,"  and  RD  442-3,  "Balance 
Sheet,"  depending  on  the  amount  of 
Federal  funds  expended  and  the 
outstanding  balance. 

8.  Collect  and  maintain  data  provided 
by  recipients  on  race,  sex,  and  national 
origin  and  ensure  that  their  recipients 
collect  and  maintain  the  same  data  on 
their  beneficiaries. 

9.  Provide  a  final  project  performance 
report. 

10.  Identify  and  report  any  association 
or  relationship  with  Rural  Development 
employees  on  a  format  provided  by  the 
Agency. 

Contents  of  Application  Package 

A  complete  application  for  RCDI 
funds  must  include  the  following. 

1.  A  summary  page  listing  the 
following  items.  This  information 
should  be  double-spaced  between  items 
and  not  in  narrative  form. 

a.  Applicant's  name, 

b.  Applicant's  address, 

c.  Applicant's  telephone  number, 

d.  mme  of  applicant's  contact  person 
and  telephone  number, 

e.  Applicant's  fax  number, 

f.  Coimty  where  applicant  is  located, 

g.  Congressional  oistrict  niunber 
where  applicant  is  located, 

h.  Amoimt  of  grant  request, 
i.  Number  of  recipients,  and 
j.  Source  and  amount  of  matching 
funds. 

2.  A  detailed  Table  of  Contents 
containing  page  numbers  for  each 
component  of  the  application. 

3.  A  project  overview,  no  longer  than 
five  pages,  which  should  include  the 
following  items.  Please  note  that  these 
items  will  also  need  to  be  addressed 
separately  and  in  detail  imder  "Building 
Capacity"  of  the  "Evaluation  Criteria." 

a.  The  type  of  financial  and  technical 
assistance  to  be  provided  and  how  it 
will  be  implemented. 


b.  How  the  capacity  and  ability  of  the 
recipients  will  he  improved. 

c.  The  overall  goal  to  be 
accomplished. 

d.  The  benchmarks  to  be  used  to 
measure  the  success  of  the  program. 

4.  Organizational  documents  for  the 
intermediary,  which  confirm  their 
existence  for  a  minimum  of  three  years 
as  the  applicant  entity. 

5.  Verification  of  matching  funds  (e.g., 
a  copy  of  a  bank  statement  if  matching 
funds  are  in  cash  or  a  copy  of  the 
confirmed  funding  commitment  from 
the  funding  source).  The  applicant  will 
be  contacted  by  the  Agency  prior  to 
grant  award  if  verification  of  matching 
funds  was  not  submitted  with  the 
application.  The  applicant  will  have  10 
working  days,  from  the  date  of  contact, 
to  submit  verification  of  matching 
funds.  If  the  applicant  is  imable  to 
provide  the  verification  within  that 
timeframe,  their  application  will  be 
considered  ineligible. 

6.  Recipient  information  must 
include: 

a.  Recipient  entity  name, 

b.  Complete  address  (mailing  and 
physical  location,  if  different), 

c.  County  where  located, 

d.  Niunber  of  congressional  district 
where  recipient  is  located, 

e.  Contact  person's  name  and 
telephone  nimiber^  and 

f.  Documentation  on  the  population 
composition  of  the  service  area  of  the 
recipient,  including  race,  sex,  and 
national  origin. 

7.  Submit  evidence  that  the  recipient 
entity  is  eligible. 

a.  Nonprofits — provide  a  valid 
501(c)(3)  letter  from  the  IRS. 

b.  Low-income  community — provide 
a  copy  of  the  2000  census  data  to  verify 
the  population  and  evidence  that  the 
median  household  income  is  at,  or 
below,  80  percent  of  either  the  state  or 
national  median  household  income.  We 
will  only  accept  data  from 
www.census.gov.  The  specific 
instructions  to  retrieve  data  from  this 
site  are  detailed  under  the  "Evaluation 
Criteria"  for  "Population"  and 
"Income." 

c.  Federally  recognized  tribes — 
provide  the  page  listing  their  name  from 
the  current  Federal  Register  list  of  tribal 
entities  published  on  March  13,  2000, 
volume  65,  number  49,  page  13298. 

8.  Each  of  the  "Evaluation  Criteria" 
must  be  addressed  specifically  and 
individually  by  category.  Present  these 
criteria  in  narrative  form. 
Documentation  must  be  limited  to  three 
pages  per  criterion  with  the  exception  of 
attachments  for  "Population"  and 
"Income." 
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I  9.  A  timeline  identifying  specific 
activities  and  proposed  dates  for 
completion. 

10.  A  detailed  project  budget  that 
includes  the  RCDI  grant  amount  and 
matching  funds  for  the  duration  of  the 
grant.  This  should  be  a  line  item  budget, 
by  category.  Categories  such  as  salaries, 
administrative,  other,  and  indirect  costs 
must  be  clearly  defined.  Supporting 
documentation  listing  the  components 
of  these  categories  must  be  included. 

11.  Form  SF-424,  "Application  for 
Federal  Assistance."  (Do  not  complete 
Form  SF-424A,  "Budget  Information." 
A  separate  line  item  budget  should  be 
presented  as  described  in  No.  10  of  this 
section.) 

12.  Form  SF-424B,  "Assurances — 
Non-Construction  Programs." 

13.  Form  AD-1047,  "Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters— Primary 
Covered  Transactions." 

14.  Form  AD-1048,  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transactions." 

15.  Form  AD-1049,  "Certification 
Regarding  Drug-Free  Workplace 
Requirements." 

16.  Certification  of  Non-Lobbying 
Activities. 

17.  Standard  Form  I.I.I.,  "Disclosure 
of  Lobbying  Activities",  if  applicable. 

18.  Form  RD  400-1,  "Equal 
Opportmiity  Agreement,"  for  the 
applicant  and  each  recipient. 

19.  Form  RD  400-4,  "Assurance 
Agreement,"  for  the  applicant  and  each 
recipient. 

20.  Identify  and  Report  any 
Association  or  Relationship  with  Rural 
Development  Employees. 

The  required  forms  and  certifications 
can  be  downloaded  from  the  RCDI  Web 
site  at:  www.rurdev.usda.gov/rhs/rcdi/ 
index.htm. 

What  and  Where  To  Submit 

The  original  application  package  must 
be  submitted  to:  Beth  Jones,  Rural 
Housing  Service,  STOP  0787,  Room 
0183, 1400  Independence  Ave.  SW., 
Washington,  DC  20250-0787  and  a  copy 
of  the  application  must  be  submitted  to 
the  Rural  Development  State,  Office 
where  the  applicant  is  located.  A  listing 
of  Rural  Development  State  Offices  is 
included  in  this  Notice.  Applications 
sent  electronically  or  by  facsimile  will 
not  be  accepted. 

When  To  Submit 

The  deadline  for  receipt  of  an 
application  is  4  p.m.  EST  on  July  2, 
2002.  The  application  deadline  is  firm 
as  to  date  and  hour  and  applies  to 
submission  of  the  original  application  to 


the  National  Office  in  Washington,  DC. 

The  Agency  will  not  consider  any 

application  received  after  the  deadline. 

A  listing  of  Rural  Development  State 

Offices,  their  addresses,  telephone 

nimibers,  and  person  to  contact  follows: 
Note:  Telephone  numbers  listed  are  not 

toll-free. 

Alabama  State  Office,  Suite  601, 
Sterling  Centre  4121  Carmichael 
Road,  Montgomery,  AL  36106-3683, 
(334)  279-3455,  TDD  (334)  279-3495, 
James  B.  Harris 

Alaska  State  Office,  800  West  Evergreen, 
Suite  201,  Palmer,  AK  99645,  (907) 
761-7722,  TDD  (907)  761-8905,  Dean 
Stewart 

Arizona  State  Office,  Phoenix  Corporate 
Center,  3003  N.  Central  Ave.,  Suite 
900,  Phoenix,  AZ  85012-2906,  (602) 
280-8747,  TDD  (602)  280-8706, 
Leonard  Gradillas 

Arkansas  State  Office,  700  W.  Capitol 
Ave.,  Rm.  3416,  Little  Rock,  AR 
72201-3225,  (501)  301-3257,  TDD 
(501)  301-3279,  Jesse  Sharp 

California  State  Office,  430  G  Street, 
Agency  4169,  Davis,  CA  95616-4169, 
(530)  792-5825,  TDD  (530)  792-5848, 
Charles  M.  Clendenin 

Colorado  State  Office,  655  Parfet  Street, 
Room  ElOO,  Lakewood,  CO  80215, 
(303)  236-2801  (ext.  136),  TDD  (303) 
236-1590,  Leroy  W.  Cruz 

Connecticut,  Served  by  Massachusetts 
State  Office,  Delaware  and  Maryland 
State  Office,  4607  South  Dupont 
Highway,  PO  Box  400,  Camden,  DE 
19934-9998,  (302)  697^324,  TDD 
(302)  697-4303,  James  E.  Waters 

Florida  &  Virgin  Islands  State  Office, 
4440  N.W.  25th  Place,  PO  Box 
147010,  Gainesville,  FL  32614-7010, 
(352)  338-3440,  TDD  (352)  338-3499, 
Gleim  E.  Walden 
Georgia  State  Office,  Stephens  Federal 
Building,  355  E.  Hancock  Avenue, 
Athens,  GA  30601-2768,  (706)  546- 
2171,  TDD  (706)  546-2034,  Jerry  M. 
Thomas 
Guam,  Served  by  Hawaii  State  Office, 
Hawaii,  Guam,  &  Western  Pacific 
Territories  State  Office,  Room  311, 
Federal  Building,  154  Waianuenue 
Avenue,  Hilo,  HI  96720,  (808)  933- 
8309,  TDD  (808)  933-8321,  Thao 
Khamoui 
Idaho  State  Office,  Suite  Al,  9173  West 
Barnes  Dr.,  Boise,  ID  83709,  (208) 
378-5617,  TDD  (208)  378-5644, 
Daniel  H.  Fraser 
Illinois  State  Office.  2118  West  Park 
Court,  Suite  A,  Champaign,  IL  61821, 
(217)  403-6200  (ext.  6209),  TDD  (217) 
403-6240,  Gerald  A.  Townsend 
Indiana  State  Office,  5975  Lakeside 
Boulevard,  Indianapolis,  IN  46278, 
(317)  290-3109  (ext.  431),  TDD  (317) 
290-3343,  Gregg  Delp 


Iowa  State  Office,  873  Federal  Building, 
210  Walnut  Street,  Des  Moines,  LA 
50309,  (515)  284-4152,  TDD  (515) 
284-4858,  Dorman  Otte 

Kansas  State  Office,  1303  SW  First 
American  Place,  Suite  100,  Topeka, 
KS  66604-4040,  (785)  271-2730.  TDD 
(785)  271-2767.  Gary  L.  Smith 

Kentucky  State  Office.  771  Corporate 
Drive,  Suite  200,  Lexington,  KY 
40503,  (859)  224-7415,  TDD  (606) 
224-7422,  Vernon  Brown 

Louisiana  State  Office,  3727 
Government  Street,  Alexandria,  LA 
71302',  (318)  473-7940,  TDD  (318) 
473-7655,  Danny  H.  Magee 

Maine  State  Office,  967  Illinois  Ave., 
Suite  4,  PO  Box  405.  Bangor,  ME 
04402-0405,  (207)  990-9125,  TDD 
(207)  942-7331,  Alan  C.  Daigle 

Maryland,  Served  by  Delaware  State 
Office,  Massachusetts,  Connecticut.  & 
Rhode  Island  State  Office,  451  West 
Street,  Amherst,  MA  01002,  (413) 
253-4318,  TDD  (413)  253-7068, 
Daniel  R.  Beaudette 

Michigan  State  Office,  3001  Coolidge 

-  Road,  Suite  200,  East  Lansing,  MI 
48823,  (517)  324-5192.  TDD  (517) 
337-6795,  Philip  H.  Wolak 

Miimesota  State  Office,  410  AgriBank 
Building,  375  Jackson  Street,  St.  Paul, 
MN  55101-1853,  (651)  602-7810, 
TDD  (651)  602-3799,  James  Maras 

Mississippi  State  Office,  Federal 
Building,  Suite  831,  100  W.  Capitol 
Street,  Jackson,  MS  39269,  (601)  965- 
4325,  TDD  (601)  965-5850,  Damella 
Smith-Murray 

Missouri  State  Office,  601  Business 
Loop  70  West,  Parkade  Center,  Suite 
235,  Columbia.  MO  65203,  (573)  876- 
0995,  TDD  (573)  876-9480,  D.  Clark 
Thomas 
Montana  State  Office,  Unit  1,  Suite  B, 
900  Technology  Blvd.,  Bozeman,  MT 
59715,  (406)  585-2515.  TDD  (406) 
585-2562,  Deborah  Chorlton 
Nebraska  State  Office.  Federal  Building, 
Room  152, 100  Centeimial  Mall  N, 
Lincohi,  NE  68508,  (402)  437-5559. 
TDD  (402)  437-5093,  Denise  Brosius- 
Meeks 
Nevada  State  Office,  1390  South  Curry 
Street,  Carson  City.  NV  89703-9910, 
(775)  887-1222  (ext.  26),  TDD  (775) 
885-0633,  Mike  Holm 
New  Hampshire  State  Office.  Concord 
Center,  Suite  218,  Box  317, 10  Ferry 
Street,  Concord,  NH  03301-5004, 
(603)  223-6037,  TDD  (603)  223-6083, 
William  W.  Konrad 
New  Jersey  State  Office,  Tamsfield 
Plaza,  Suite  22,  790  Woodland  Road, 
Mt.  Holly,  NJ  08060,  (609)  265-3640. 
TDD  (609)  265-3687,  Michael  P." 
Kelsey 
New  Mexico  State  Office,  6200  Jefferson 
St.,  NE,  Room  255,  Albuquerque.  NM 
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87109.  (505)  761-4955.  TDD  (505) 
761-4938.  Clyde  F.  Hudson 

New  York  State  Office,  The  Galleries  of 
Syracuse,  441  S.  Salina  Street.  Suite 
357.  Syracuse.  NY  13202.  (315)  477- 
6427.  TDD  (315)  477-6447.  David 
Miller 

North  Carolina  State  Office,  4405  Bland 
Road.  Suite  260.  Raleigh,  NC  27609, 
(919)  873-2061,  TDD  (919)  873-2003, 
Thurman  E.  Bumette 

North  Dakota  State  Office,  Federal 
Building.  Room  208,  220  East  Rosser, 
PO  Box  1737.  Bismarck,  ND  58502, 
(701)  530-2044.  TDD  (701)  530-2113. 
Donald  Warren 

Ohio  State  Office.  Federal  Building, 
Room  507,  200  North  High  Street. 
Columbus.  OH  43215-2418.  (614) 
255-2391,  TDD  (614)  255-2554, 
David  M.  Douglas 

Oklahoma  State  Office.  100  USDA.  Suite 
108.  Stillwater.  OK  74074-2654.  (405) 
742-1060.  TDD  (405)  742-1007.  Rock 
W.  Davis 

Oregon  State  Office.  101  SW  Main.  Suite 

•  1410.  Portland.  OR  97204-3222.  (503) 
414-3360,  TDD  (503)  414-3387,  Jerry 
W. Sheridan 

Pennsylvania  State  Office,  One  Credit 
Union  Place.  Suite  330,  Harrisburg. 
PA  17110-2996.  (717)  237-2187.  TDD 
(717)  237-2261,  Gary  Rothrock 

Puerto  Rico  State  Office,  IBM 
Building— Suite  601,  654  Munos 
Rivera  Avenue,  Hato  Rey.  PR  00918- 
6106.  (787)  766-5095  (ext.  236).  TDD 
(787)  766-5332,  Pedro  Gomez 

Rhode  Island,  Served  by  Massachusetts 
State  Office.  South  Carolina  State 
Office,  Strom  Thurmond  Federal 
Building.  1835  Assembly  Street, 
Room  1007,  Columbia.  SC  29201. 
(803)  253-3432.  TDD  (803)  765-5697. 
Larry  D.  Floyd 

South  Dakota  State  Office,  Federal 
Building,  Room  210,  200  Fourth 
Street.  SW.  Huron.  SD  57350.  (605) 
352-1132.  TDD  (605)  352-1147,  Roger 
Hazuka 

Tennessee  State  Office,  Suite  300,  3322 
West  End  Avenue.  Nashvile.  TN 
37203-1084.  (615)  783-1345,  TDD 
(615)  783-1397.  Keith  Head 

Texas  State  Office.  Federal  Building. 
Suite  102. 101  South  Main.  Temple. 
TX  76501.  (254)  742-9760.  TDD  (254) 
742-9712.  Eugene  G.  Pavlat 

Utah  State  Office.  Wallace  F.  Bennett 
Federal  Building,  125  S.  State  Street. 
Room  4311.  Salt  Lake  City,  UT 
84147-0350.  (801)  524-4329,  TDD 
(801)  524-3309.  Bonnie  Carrig 

Vermont  State  Office.  City  Center.  3rd 
Floor.  89  Main  Street.  Montpelier.  VT 
05602.  (802)  828-6030.  TDD  (802) 
223-6365,  Rhonda  Shippee 

Virgin  Islands,  Served  by  Florida  State 
Office,  Virginia  State  Office,  Culpeper 


Building,  Suite  238.  1606  Santa  Rosa 
Road.  Richmond.  VA  23229.  (804) 
287-1600,  TDD  (804)  287-1753, 
Carrie  Schmidt 

Washington  State  Office.  Suite  B,  1835 
Black  Lake  Boulevard.  SW.  Olympia. 
WA  98512-5715.  (509)  664-0203. 
TDD  (360)  704-7760,  Sandi  Boughton 

Western  Pacific  Territories,  Served  by 
Hawaii  State  Office,  West  Virginia 
State  Office.  Federal  Building.  75 
High  Street,  Room  320,  Morgantown, 
WV  26505-7500,  (304)  284-4868, 
TDD  (304)  284-5941.  Dianne  Crysler 

Wisconsin  State  Office,  4949  Kirschling 
Court,  Stevens  Point,  WI  54481,  (715) 
345-7615  (ext.  131),  TDD  (715)  345- 
7614,  Mark  Brodziski 

Wyoming  State  Office,  100  East  B, 
Federal  Building,  Room  1005,  PO  Box 
820,  Casper,  WY  82602,  (307)  261- 
6315,  TDD  (307)  261-6333.  Charles 
Huff 

Dated:  March  28,  2002. 
Jamm  C.  Alsop. 
Acting  Administrator,  Rural  Housing  Service. 

OMB  NO.  057S-O180 

United  Stales  Department  of  Agriculture 

Rural  Housing  Service 

Rural  Community  Development  Initiative 
Grant  Agreement 

This  grant  agreement  (Agreement), 
effective  the  date  the  Agency  ofTicial  signs 
the  document,  is  a  contract  for  receipt  of 
grant  funds  under  the  Rural  Conununity 
Development  Initiative  (RCDI). 

Between 

a  private  or  public  or  tribal  organization, 
(Grantee  or  Intermediary)  and  the  United 
States  of  America  acting  through  the  Rural 
Housing  Service  (the  Agency),  Department  of 
Agriculture,  (Grantor),  for  the  benefit  of 
recipients  listed  in  Grantee's  application  for 
the  grant. 

Witnesseth: 

The  principal  amount  of  the  grant  is 

$ ^_  (Grant  Funds).  Matching 

funds,  in  an  amount  equal  to  the  grant  funds, 
will  be  provided  by  Grantee.  The  Grantee  and 
Grantor  will  execute  Form  RD  1940-1, 
"Request  for  Obligation  of  Funds". 

Whereas. 

Grantee  will  provide  a  program  of  financial 
and  technical  assistance  to  develop  the 
capacity  and  ability  of  nonprofit 
organizations,  low-income  rural 
communities,  or  federally  recognized  tribes 
to  undertake  projects  related  to  housing, 
community  facilities,  or  community  and 
economic  development  in  rural  areas; 

Now,  therefore,  in  consideration  of  said 
grant; 

According  to  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number.  The 
valid  OMB  control  number  for  this 
information  collection  is  0575-0180.  The 
time  required  to  complete  this  information 
collection  is  estimated  to  average  30  minutes 


per  response,  including  the  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  reviewing  the  collection  of 
information. 
Grantee  agrees  that  Grantee  will: 

A.  Provide  a  program  of  financial  and 
technical  assistance  in  accordance  with  the 
proposal  outlined  in  the  application,  (see 
Attachment  A),  the  terms  of  which  are 
incorporated  with  this  Agreement  and  must 
be  adhered  to.  Any  changes  to  the  approved 
program  of  financial  technical  assistance 
must  be  approved  in  writing  by  the  Grantor; 

B.  Use  Grant  Funds  only  for  the  purposes 
and  activities  specified  in  the  application 
package  approved  by  the  Agency  including 
the  approved  budget.  Any  uses  not  provided 
for  in  the  approved  budget  must  be  approved 
in  writing  by  the  Agency  in  advance: 

C.  Charge  expenses  for  travel  and  per  diem 
that  will  not  exceed  the  rates  paid  Agency 
employees  for  similar  expenses.  Grantees  and 
recipients  will  be  restricted  to  traveling 
coach  class  on  common  carrier  airlines. 
Lodging  rates  may  exceed  the  Government 
rate  by  a  maximum  of  20  percent.  Meals  and 
incidental  expenses  will  be  reimbursed  at  the 
same  rate  used  by  Agency  employees,  which 
is  based  upon  location.  Mileage  and  gas  will 
be  reimbursed  at  the  existing  Government 
rate.  Rates  can  be  accessed  on  the  Internet  at 
http://policyworks.gov/perdiem; 

D.  Charge  meeting  expenses  in  accordance   . 
with  31  U.S.C.  1345.  Grant  funds  may  not  be 
used  for  travel,  transportation,  and 
subsistence  expenses  for  a  meeting.  Matching 
funds  may  be  used  to  pay  these  expenses. 
Any  meeting  or  training  not  delineated  in  the 
application  must  be  approved  by  the  Agency 
to  verify  compliance  with  31  U.S.C.  1345. 

E.  Request  quarterly  reimbursement  for 
grant  activities  during  the  previous  quarter. 
Reimbursement  will  be  made  on  a  pro  rata 
basis  with  matching  funds.  Form  SF  270, 
"Request  for  Advance  or  Reimbursement," 
will  be  used  to  request  reimbursement.  A 
project  performance  report,  in  narrative  form, 
and  a  financial  report,  reflecting  the  activities 
conducted,  must  accompany  the  request  for 
reimbursement.  Matching  fund  usage  must  be 
included  in  all  reports. 

F.  Provide  periodic  reports  as  required  by 
the  Grantor.  A  financial  status  report  and  a 
project  performance  report  will  be  required 
on  a  quarterly  basis  (due  15  working  days 
after  each  calendar  quarter).  The  financial 
status  report  must  show  how  grant  funds  and 
matching  funds  have  been  used  to  date.  A 
final  report  may  serve  as  the  last  quarterly 
report.  Grantees  shall  constantly  monitor 
performance  to  ensure  that  time  schedules 
are  being  met  and  projected  goals  by  time 
periods  are  being  accomplished.  The  project 
performance  reports  shall  include,  but  are 
not  limited  to.  the  following: 

1 .  Describe  the  activities  that  the  funds 
reflected  in  the  financial  status  report  were 
used  for; 

2.  A  comparison  of  actual 
accomplishments  to  the  objectives  for  that 
period; 

3.  Reasons  why  established  objectives  were 
not  met,  if  applicable; 

4.  Problems,  delays,  or  adverse  conditions 
which  will  affect  attainment  of  overall 
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program  objectives,  prevent  meeting  time 
schedules  or  objectives,  or  preclude  the 
attainment  of  particular  objectives  during 
established  time  periods.  This  disclosure 
shall  be  accomplished  by  a  statement  of  the 
action  taken  or  planned  to  resolve  the 
situation; 

5.  Objectives  and  timetables  established  for 
the  next  reporting  period; 

6.  If  available,  a  summary  of  the  race,  sex, 
and  national  origin  of  the  recipients  and  a 
summary  from  the  recipients  of  the  race,  sex, 
and  national  origin  of  the  beneficiaries;  and 

7.  The  final  report  will  also  address  the 
following: 

(a)  What  have  been  the  most  challenging  or 
unexpected  aspects  of  this  program? 

(b)  What  advice  would  you  give  to  other 
organizations  plaiming  a  similar  program? 
Please  include  strengths  and  limitations  of 
the  program.  If  you  had  the  opportimity. 
what  would  you  have  done  differently? 

(c)  Are  there  any  post-grant  plans  for  this 
project?  If  yes,  how  will  they  be  financed? 

(d)  If  an  innovative  approach  was  used 
successfully,  the  grantee  must  describe  their 
program  in  detail  for  replication  by  other 
organizations  and  communities. 

G.  Consider  potential  recipients  without 
discrimination  as  to  race,  color,  religion,  sex, 
national  origin,  age,  marital  status,  or 
physical  or  mental  disability; 

H.  Ensure  that  any  services  or  training 
offered  by  the  recipient,  as  a  result  of  the 
financial  and  technical  assistance  received, 
must  be  made  available  to  all  persons  in  the 
recipient's  service  area  without 
discrimination  as  to  race,  color,  religion,  sex, 
national  origin,  age,  marital  status,  or 
physical  or  mental  disability  at  reasonable 
rates,  including  assessments,  taxes,  or  fees. 
Programs  and  activities  must  be  delivered 
from  accessible  locations.  The  recipient  must 
ensure  that  where  there  are  non-English 
speaking  populations  that  materials  are 
provided  in  the  language  that  is  spoken; 

I.  Ensure  recipients  are  required  to  place 
nondiscrimination  statements  in 
advertisements,  notices,  pamphlets  and 
brochures  making  the  public  aware  of  their 
services.  The  Grantee  and  recipient  are 
required  to  provide  widespread  outreach  and 
public  notification  in  promoting  any  type  of 
training  or  services  that  are  available  through 
grant  funds; 

J.  The  Grantee  must  collect  and  maintain 
data  on  recipients  by  race,  sex,  and  national 
origin.  The  grantee  must  ensure  that  their 
recipients  also  collect  and  maintain  data  on 
beneficiaries  by  race,  sex,  and  national  origin 
as  required  by  title  VI  of  the  Civil  Rights  Act 
of  1964  and  must  be  provided  to  the  Agency 
for  compliance  review  purposes; 

K.  Upon  any  default  under  its 
representations  or  agreements  contained  in 
this  instrument.  Grantee,  at  the  option  and 
demand  of  Grantor,  vrill  immediately  repay 
to  Grantor  the  Grant  Funds  with  any  legally 
permitted  interest  from  the  date  of  the 
default.  Default  by  the  Grantee  will  constitute 
termination  of  the  grant  thereby  causing 
cancellation  of  Federal  assistance  under  the 
grant.  The  provisions  of  this  Agreement  may 
be  enforced  by  Grantor,  at  its  option  and 
without  regard  to  prior  waivers  of  this 
Agreement  or  by  such  other  proceedings  in 


law  or  equity,  in  either  Federal  or  State 
courts  as  may  be  deemed  necessary  by 
Grantor  to  assiu«  compliance  with  the 
provisions  of  this  Agreement  and  the  laws 
and  regulations  under  which  this  grant  is 
made; 

L.  Provide  Financial  Management  Systems 
that  will  include: 

1.  Acciu^te,  current,  and  complete 
disclosure  of  the  financial  results  of  each 
grant.  Financial  reporting  will  be  on  an 
accrual  bafiis; 

2.  Records  that  identify  adequately  the 
source  and  application  of  funds  for  grant- 
supported  activities.  Those  records  shall 
contain  information  pertaining  to  grant 
awards  and  authorizations,  obligations, 
unobligated  balances,  assets,  liabilities, 
outlays,  and  income  related  to  Grant  Funds 
and  matching  funds; 

3.  Effective  control  over  and  accountability 
for  all  funds,  property,  and  other  assets. 
Grantees  shall  adequately  safeguard  all  such 
assets  and  shall  ensiwe  that  they  are  used 
solely  for  authorized  purposes; 

4.  Accounting  records  supported  by  source 
documentation;  and 

5.  Grantee  tracking  of  fund  usage  and 
records  that  show  matching  funds  and  grant 
funds  are  used  in  equal  proportions.  The 
grantee  will  provide  verifiable 
documentation  regarding  matching  fund 
usage,  i.e.,  bank  statements  or  copies  of 
funding  obligations  from  the  matching 
source. 

M.  Retain  financial  records,  supporting 
documents,  statistical  records,  and  all  other 
records  pertinent  to  the  grant  for  a  period  of 
at  least  three  years  after  grant  closing  except 
that  the  records  shall  be  retained  beyond  the 
three-year  period  if  audit  findings  have  not 
been  resolved.  Microfilm  or  photocopies  or 
similar  methods  may  be  substituted  in  lieu  of 
original  records.  The  Grantor  and  the 
Comptroller  General  of  the  United  States,  or 
any  of  their  duly  authorized  representatives, 
shall  have  access  to  any  books,  documents, 
papers,  and  records  of  the  Grantee's  which 
are  pertinent  to  the  specific  grant  program  for 
the  purpose  of  making  audits,  examinations, 
excerpts,  and  transcripts; 

N.  Provide  an  A-133  audit  report  if 
$300,000  or  more  of  federal  funds  are 
expended  in  a  one-year  period.  If  federal 
funds  expended  during  a  one-year  period  are 
less  than  $300,000  and  there  is  an 
outstanding  loan  balance  of  $300,000  or 
more,  an  audit  in  accordance  with  generally 
accepted  government  auditing  standards  is 
required.  If  federal  funds  expended  during  a 
one  year  period  are  less  than  $300,000  and 
there  is  an  outstanding  loan  balance  of  less 
than  $300,000,  a  management  report  may  be 
submitted  on  Forms  RD  442-2,  "Statement  of 
Budget,  Income  and  Equity"  and  442-3, 
"Balance  Sheet"; 

O.  Agree  to  account  for  and  to  return  to 
Grantor  interest  earned  on  grant  funds 
pending  their  disbursement  for  program 
purposes  when  the  Grantee  is  a  unit  of  local 
government.  States  and  agencies  or 
instrumentalities  of  a  State  are  not  held 
accountable  for  interest  earned  on  grant 
funds.pending  their  disbursement; 

p.  Not  encumber,  transfer  or  dispose  of  the 
equipment  or  any  part  thereof,  acquired 


wholly  or  in  part  with  Grantor  funds  without 
the  written  consent  of  the  Grantor;  and 

Q.  Not  duplicate  other  program  activities 
for  which  monies  have  been  received,  are 
committed,  or  are  applied  to  from  other 
sources  (public  or  private). 

Grantor  agrees  that: 

A.  It  will  make  available  to  Grantee  for  the 
purpose  of  this  Agreement  funds  in  an 
amoimt  not  to  exceed  the  Grant  Funds.  The 
funds  will  be  disbursed  to  Grantee  on  a  pro 
rata  basis  with  the  Grantee's  matching  funds; 
and 

B.  At  its  sole  discretion  and  at  any  time 
may  give  any  consent,  deferment, 
subordination,  release,  satisfaction,  or 
termination  of  any  or  all  of  Grantee's  grant  ' 
obligations,  with  or  without  valuable 
consideration,  upon  such  terms  and 
conditions  as  Grantor  may  determine  to  be: 

1.  Advisable  to  further  the  purpose  of  the 
grant  or  to  protect  Grantor's  financial  interest 
therein;  and 

2.  Consistent  with  both  the  statutory 
purposes  of  the  grant  and  the  limitations  of 
the  statutory  authority  under  which  it  is 
made. 

Both  Parties  Agree: 

A.  Extensions  of  this  grant  agreement  may 
be  approved  by  the  Agency,  in  writing, 
provided  in  the  Agency's  sole  discretion  the 
extension  is  justified  and  there  is  a  likelihood 
that  the  grantee  can  accomplish  the  goals  set 
out  and  approved  in  the  application  package 
during  the  extension  period; 

B.  The  Grantor  must  approve  any  changes 
in  recipient  or  recipient  composition; 

C.  The  Grantor  has  agreed  to  give  the 
Grantee  the  Grant  Funds,  subject  to  the  terms 
and  conditions  established  by  the  Grantor: 
Provided,  however,  That  any  Grant  Funds 
actually  disbursed  and  not  needed  for  grant 
purposes  be  returned  immediately  to  the 
Grantor.  This  agreement  shall  terminate  three 
years  from  this  date  unless  extended  or 
unl^s  terminated  beforehand  due  to  default 
on  the  part  of  the  Grantee  or  for  convenience 
of  the  Grantor  and  Grantee.  The  Grantor  may 
terminate  the  grant  in  whole,  or  in  part,  at 
any  time  before  the  date  of  completion, 
whenever  it  is  determined  that  the  Grantee 
has  failed  to  comply  with  the  conditions  of 
this  Agreement  or  the  applicable  regulations; 

D.  As  a  condition  of  the  Agreement,  the 
Grantee  certifies  that  it  is  in  compliance  with 
and  will  comply  in  the  course  of  the 
Agreement  with  all  applicable  laws, 
regulations.  Executive  Orders,  and  other 
generally  applicable  requirements,  including 
those  contained  in  7  CFR  3015.205(b),  which 
are  incorporated  into  this  agreement  by 
reference,  and  such  other  statutory 
provisions  as  are  specifically  contained 
herein.  The  Grantee  will  comply  vrith  title  VI 
of  the  Civil  Rights  Act  of  1964,  section  504 
of  the  Rehabilitation  Act  of  1973.  and 
Executive  Order  12250; 

E.  The  Grantee  will  ensure  that  the 
recipients  comply  with  title  VI  of  the  Civil 
Rights  Act  of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973  and  Executive 
Order  12250.  Each  recipient  must  sign  Form 
RD  400-1,  "Equal  Opportunity  Agreement" 
and  Form  RD  400-4,  "Assurance 
Agreement"; 

F.  The  provisi(  as  of  7  CFR  part  3015, 
"Uniform  Feder..'  Assistance  Regulations," 
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part  3016,  "Uniform  Administrative 
Requirements  for  Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments,"  or  part  3019,  "Uniform 
Administrative  Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Nonprofit 
Organizations,"  and  the  fiscal  year  2002 
"Notice  of  Funds  Availability  (NOFA) 
Inviting  Applications  for  the  Rural 
Community  Development  Initiative  (RCDI)" 
are  incorporated  herein  and  made  a  part 
hereof  by  reference;  and 

G.  This  Agreement  may  be  terminated  for 
cause  in  the  event  of  default  on  the  p>art  of 
the  Grantee  or  for  convenience  of  the  Grantor 
and  Grantee  prior  to  the  date  of  completion 
of  the  grant  purpose.  Termination  for 
convenience  will  occur  when  both  the 
Grantee  and  Grantor  agree  that  the 
continuation  of  the  program  will  not  produce 
beneficial  results  commensurate  with  the 
further  expenditure  of  funds. 

In  witness  whereof.  Grantee  has  this  day 
authorized  and  caused  this  Agreement  to  be 
executed  by 

Attest 


By   

(Grantee) 

(Title) 

Date 


United  States  of  America 

Rural  Housing  Service 

By 


(Grantor)        (Name) 


(Title) 


Date 


Attadunent  A 

[Application  proposal  submitted  by  grantee. 
(FR  Doc.  02-8024  Filed  4-2-02;  8:45  am)  . 
BILUNO  CODE  3410-XV-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Competitive  Enhancement 
Needs  Assessment  Survey  Program. 

Agency  Form  Number:  N/A. 

OMB  Approval  Number:  0694-0083. 

Type  of  Request:  Renewal  of  an 
existing  collection  of  information. 

Burden:  3,000  hours. 

Average  Time  Per  Response:  30 
minutes  per  response. 

Number  of  Respondents:  3,000 
respondents. 

Needs  and  Uses:  The  Defense 
Production  Act  of  1950,  as  amended, 


and  Executive  Order  12919,  authorizes 
the  Secretary  of  Commerce  to  assess  the 
capabilities  of  the  defense  industrial 
base  to  support  the  national  defense  and 
to  develop  policy  alternatives  to 
improve  the  international 
competitiveness  of  specific  domestic 
industries  and  their  abilities  to  meet 
defense  program  needs.  The  information 
collected  from  volimtary  surveys  will  be 
used  to  assist  small  and  mediimi-sized 
firms  in  defensettransition  and  in 
gaining  access  to  advanced  technologies 
and  manufacturing  processes  available 
from  Federal  Laboratories.  The  goal  is  to 
improve  regions  of  the  coimtry 
adversely  by  cutbacks  in  defense 
spending  and  military  base  closures. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  David  Rostker. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
DOC  Paperwork  Clearance  Officer,  (202) 
482-3129,  Department  of  Commerce, 
Room  6608, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20230. 

Dated:  March  29,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
|FR  Doc.  02-8026  Filed  4-2-02;  8:45  am] 
BItUNG  CODE  3S1fr-JT-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  clearance  the  following 
proposal  for  collection  of  information 
under  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  BXA  Program  Evaluation. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0694-xxxx. 

Type  of  Review:  Emergency  clearance. 

Burden:  667  hours. 

Average  Time  Per  Response:  10 
minutes  per  response. 

Number  of  Respondents:  4,000 
respondents. 

Needs  and  Uses:  This  form  is  used  by 
BXA  seminar  instructors  at  seminar 


programs  throughout  the  year.  Seminar 
participants  are  asked  to  fill  out  the 
evaluation  form  during  the  program  and 
turn  it  in  at  the  end  of  the  program.  The 
responses  to  these  questions  provide 
useful  and  practical  information  that 
BXA  can  use  to  determine  that  it  is 
providing  a  quality  program  and  gives 
BXA  information  useful  to  making 
recommended  improvements.  It  also 
shows  attendees  that  BXA  cares  about 
their  training  experience  and  values 
their  viewpoint. 

A ffectea  Public:  Businesses  or  other 
for-profit  institutions. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  David  Rostker. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
DOC  Paperwork  Clearance  Officer,  (202) 
482-3129,  Department  of  Commerce, 
Room  6608, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
reconmiendations  for  the  proposed 
information  collection  should  be  sent 
within  5  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20230. 

Dated:  March  29,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-8027  Filed  4-2-02;  8:45  am) 

BtLUNG  COOE  3510-^3-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Export  Controls  of  High 
Performance  Computers. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0694-0073. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden:  78  hours. 

Average  Time  Per  Response:  42  to  107 
minutes  per  response. 

Number  of  Respondents:  5 
respondents. 

Needs  and  Uses:  These  provisions  are 
established  in  recognition  of  the 
strategic  significance  of  these  high 
performance  computers,  in  particular 
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their  potential  to  make  substantial 
contributions  to  activities  of  national 
security  and  weapons  proliferation 
concerns.  BXA  will  conduct  annual 
reviews  of  the  HPC  definition,  the 
threshold  levels,  the  safeguards,  the 
HPC  country  Tier  groupings  and 
variable  safeguard  requirements  to  be 
consistent  with  our  national  security 
and  proliferation  concerns,  technical 
advancements,  and  changes  in  market 
conditions.  In  addition, 
recommendations  from  the  public  for 
revising  the  controls  will  be  considered. 

Affected  Public:  hidividuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Required. 

OMB  Desk  Officer:  David  Rostker. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
DOC  Paperwork  Clearance  Officer,  (202) 
482-3129,  Department  of  Commerce, 
Room  6608, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington,  DC  20230. 

Dated:  March  29,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-8028  Filed  4-2-02;  8:45  am) 
BILUNG  COOE  3S10-33-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Census  Employment  Inquiry 

action:  Proposed  collection;  comment 
request.     '  


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  3,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6608, 
14th  and  Constitution  Avenue,  NW, 


Washington,  DC  20230  (or  via  the 
Internet  at  mclayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Kathleen  A.  Garcia. 
Bureau  of  the  Census,  Room  172  7-, 
Building  #3,  Washington,  DC  20233,  or 
(301) 457-2868. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  BC-17D,  Census  Employment 
Inquiry,  is  used  to  collect  information 
such  as  personal  data  and  work 
experience  frt)m  job  applicants.  The  BC- 
170  is  used  throughout  the  census  and 
intercensal  periods  for  the  Special 
Censuses  and  decennial  census  pretests 
and  dress  rehearsals  for  time  limited 
appointments.  Applicants  completing 
the  form  for  a  census  related  position 
are  applying  for  temporary  jobs  in  office 
and  field  positions  (clerks,  enumerators, 
crew  leaders,  supervisors).  In  addition, 
as  an  option  to  the  OF-61 2,  Optional 
Application  for  Federal  Employment, 
the  BC-170  may  be  used  when  applying 
for  temporary/permanent  office  and 
field  positions  (clerks,  field 
representatives,  supervisors)  on  a 
recurring  survey  in  one  of  the  Census 
Bureau's  12  Regional  Offices  (ROs) 
throughout  the  United  States.  This  form 
is  completed  by  job  applicants  before  or 
at  the  time  they  are  tested.  Selecting 
officials  review  the  information  shown 
on  the  form  to  evaluate  applicant's 
eligibility  for  employment. 

During  the  decennial  census,  the  BC- 
170  is  intended  to  expedite  hiring  and 
selection  in  situations  requiring  large 
numbers  of  temporary  employees  for 
assignments  of  a  limited  duration.  The 
form  has  been  demonstrated  to  meet  our 
recruitment  needs  for  temporary 
workers  and  requires  significantly  less 
burden  than  the  Office  of  Personnel 
Management  Optional  Forms  that  are 
available  for  use  by  the  public  when 
applying  for  Federal  positions. 

n.  Method  of  Collection 

We  collect  this  information  at  the 
time  of  testing  for  temporary  and 
permanent  positions.  Potential 
employees  being  tested  complete  a  four- 
page  paper  application  provided  at  the 
testing  site. 

m.  Data 

OMB  Number:  0607-0139. 
Form  Number:  BC-170. 
Type  of  Review:  Regular  submission. 
Affected  Public:  Individuals. 
Estimated  Number  of  Respondents: 
176,000. 


Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  44,000. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  the  individual  is  his/her 
time  for  completing  the  BC-170. 

Respondent's  Obligation:  Required  to 
obtain  a  benefit. 

Legal  Authority:  Title  13,  U.S.C. 
Section  23. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  29,  2002.      ■ 
Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  InformaUon  Officer. 
[FR  Doc.  02-8029  Filed  4-2-%2:  8:45  am) 

BILLING  COOE  3510-07-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-570-874] 

Notice  of  Initiation  of  Antidumping 
Duty  investigation:  Certain  Ball 
Bearings  and  Parts  Thereof  From  the 
People's  Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
action:  Initiation  of  antidumping  duty 
investigation. 

EFFECTIVE  DATE:  April  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Lai  Robinson  or  Geoffrey  Craig  at 
(202) 482-3797  or  (202) 482-4161, 
respectively;  Office  VI,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
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Initiation  of  Investigation 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  by  the  Uruguay 
Round  Agreements  Act  ("URAA").  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department  of 
Commerce's  ("the  Department's") 
regidations  are  references  to  the 
provisions  codified  at  19  CFR  Part  351 
(2001). 

The  Petition 

On  February  13.  2002.  the  Department 
received  a  petition  filed  in  proper  form 
by  the  American  Bearing  Manufacturers 
Association  ("ABMA"  or  "the 
petitioner").  On  February  21,  2002,  we 
sent  the  petitioner  a  letter  with 
questions  regarding  the  petition.  The 
Department  received  information 
supplementing  the  petition  on  February 
27,  2002. 

In  accordance  with  section  732(b)  of 
the  Act,  the  petitioner  alleges  that 
imports  of  ball  bearings  and  parts 
thereof  from  the  People's  Republic  of 
China  ("PRC")  are  being,  or  are  Ukely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Act,  and  that  such  imports 
are  materially  injuring,  or  are 
threatening  to  materially  injure,  an 
industry  in  the  United  States. 

The  Department  finds  that  the 
petitioner  filed  this  petition  on  behalf  of 
the  domestic  industry  because  it  is  an 
interested  party,  as  defined  in  sections 
771(9)(E)  and  771(9)(F)  of  the  Act  and 
has  demonstrated  sufficient  industry 
support  with  respect  to  the  antidumping 
investigation  that  it  is  requesting  the 
Department  to  initiate.  (See  the 
Determination  of  Industry  Support  for 
the  Petition  section  below.) 

Scope  of  Investigation 

The  scope  of  the  investigation 
includes  all  antifriction  bearings, 
regardless  of  size,  precision  grade  or 
use,  that  employ  l»lls  as  the  rolling 
element  (whether  ground  or  imground) 
and  parts  thereof  (inner  ring,  outer  ring, 
cage,  balls,  seals,  shields,  etc.)  that  are 
produced  in  China.  Imports  of  these 
products  are  classified  under  the 
following  categories:  Antifriction  balls, 
ball  bearings  with  integral  shafts  and 
parts  thereof,  ball  bearings  (including 
thrust,  angular  contact,  and  radial  ball 
bearings)  and  parts  thereof,  and  housed 
or  moxmted  ball  bearing  units  and  parts 
thereof.  The  scope  includes  ball  bearing 
type  pillow  blocks  and  parts  thereof; 


and  wheel  hub  units  incorporating  balls 
as  the  rolling  element.  With  regard  to 
finished  parts,  all  such  parts  are 
included  in  the  scope  of  the  petition. 
With  regard  to  unfinished  parts,  such 
parts  are  included  if  (1)  they  have  been 
heat-treated,  or  (2)  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  imfinished  parts  diat  are 
not  covered  by  the  petition  are  those 
that  will  be  subject  to  heat  treatment 
after  importation. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTSUS)  subheadings: 
3926.90.45,  4016.93.00,  4016.93.10, 
4016.93.50.  6909.19.5010,  8431.20.00, 
8431.39.0010,  8482.10.10,  8482.10.50, 
8482.80.00.  8482.91.00,  8482.99.05. 
8482.99.2580.  8482.99.35,  8482.99.6595. 
8483.20.40,  8483.20.80.  8483.30.40, 
8483.30.80,  8483.50.90,  8483.90.20, 
8483.90.30,  8483.90.70,  8708.50.50, 
8708.60.50,  8708.60.80,  8708.70.6060, 
8708.93.30.  8708.93.6000.  8708.93.75, 
8708.99.06.  8708.99.31.  8708.99.4000, 
8708.99.4960.  8708.99.5800, 
8708.99.8080,  8803.10.00,  8803.20.00, 
8803.30.00,  8803.90.30.  and  8803.90.90. 

Specifically  excluded  from  the  scope 
are  unfinished  parts  that  are  subject  to 
heat  treatment  after  importation.  Also 
excluded  from  the  scope  are  cylindrical 
roller  bearings,  mounted  or  unmounted, 
and  parts  thereof  ("CRB")  and  spherical 
plain  bearings,  mounted  and 
immoimted,  and  parts  thereof  {"SPB"). 
CRB  products  include  all  antifriction 
bearings  that  employ  cylindrical  rollers 
as  the  rolling  element.  SPB  products 
include  all  spherical  plain  bearings  that 
eitaploy  a  spherically  shaped  sliding 
element  and  include  spherical  plain  rod 
ends.  Although  the  HTSUS  subheadings 
are  provided  for  convenience  and  U.S. 
Customs  Service  ("Customs")  purposes, 
the  written  description  of  the 
merchandise  imder  investigation  is 
dispositive. 

During  ova  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioner 
to  ensure  that  the  scope  in  the  petition 
accurately  reflects  the  product  for  which 
the  domestic  industry  is  seeking  relief. 
Moreover,  as  discussed  in  the  preamble 
to  the  Department's  regulations 
(Antidumping  Duties;  Coimtervailing 
Duties;  Final  Rule,  62  FR  27296,  27323 
(May  19. 1997)).  we  are  setting  aside  a 
period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
E)epartment  encourages  all  parties  to 
submit  such  comments  within  20  days 
of  publication  of  this  notice.  Comments 
should  be  addressed  to  Import 
Administration's  Central  Records  Unit 
at  Room  1870,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 


Avenue,  NW.,  Washington,  DC  20230. 
The  period  for  scope  comments  is 
intended  to  provide  the  Department 
with  ample  opportunity  to  consider  all 
comments  and  consult  with  parties 
prior  to  the  issuance  of  the  preliminary 
determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  771(4){A)  of  the  Act  defines 
the  "industry"  as  the  producers  as  a 
whole  of  a  domestic  like  product.  Thus, 
when  determining  the  degree  of 
industry  support,  the  statute  directs  the 
Department  to  look  to  producers  and 
workers  who  produce  the  domestic  like 
product.  The  International  Trade 
Commission  ("ITC"),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.^ 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article. subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 
Moreover,  the  petitioner  does  not  offer 
a  definition  of  domestic  like  product 
distinct  from  the  scope  of  the 
investigation. 

The  petition  covers  ball  bearings  and 
parts  thereof  ("BB&P")  as  defined  in  the 
Scope  of  the  Investigation  section, 
above,  a  single  class  or  kind  of 
merchandise.  The  Department  has  no 
basis  on  the  record  to  find  the 
petitioner's  definition  of  the  domestic 
like  product  to  be  inaccurate.  The 
Department,  therefore,  has  adopted  the 
domestic  like  product  definition  set 


'  See  Algoma  Steel  Corp.  Ltd..  v.  United  States. 
688  F.  Supp.  639.  642-44  (OT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  from  Japan:  Final  Determination: 
Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376,  32380-81  (|uly  16. 1991). 
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forth  in  the  petition.  However,  the 
Department  will  take  into  account  any 
oomments  submitted  by  parties  in 
coimection  with  this  issue  during  the 
course  of  the  proceeding,  and  revisit  the 
issue,  if  appropriate. 

On  Mardi  4.  2002.  the  Department 
received  comments  regarding  industry 
support  from  the  following  six  PRC 
producers  of  the  merchandise  subject  to 
this  investigation:  Ningbo  MOS  Group, 
Ningbo  Cixin  Bearing,  Ningbo  Huanchi 
Group,  Wangxiang  China,^Ningbo 
General  Bearing  Co.,  Limited,  and 
Jiangsu  General  Ball  &  Roller  Co., 
Limited. 

On  March  5,  2002,  the  above  six  PRC 
producers  filed  additional  information 
regarding  their  challenge  to  the  standing 
of  the  petitioner.  Specifically,  they 
asserted  that  many  products  covered  by 
the  scope  of  the  product  definition  are 
not  represented  by  ABMA  member 
companies. 

On  March  5,  2002,  the  Department 
also  received  a  submission  from  the 
petitioner  to  correct  a  "software  sorting 
error"  with  respect  to  the  shipment 
volumes  reported  for  certain  ABMA 
member  companies.  It  claimed  that  this 
error  does  not  affect  the  reported 
shipments  to  production  ratio  of  ABMA 
member  companies. 
■  The  petitioner  submitted  another 
response  on  March  13,  2002,  to  rebut 
the  industry  support  diallenge  filed  by 
the  six  foreign  producers  on  March  4 
and  5,  2002.  In  this  submission,  the 
petitioner  revised  its  ABMA  member 
companies'  production  volume,  and  the 
shipments  volume  and  value  for 
"complete  bearings."  It  also  provided 
similar  information  for  "parts."  It 
demonstrated  that  the  industry  support 
for  its  petition  is  over  50  percent  either 
by  "parts,"  or  by  "complete  bearings," 
or  by  "ball  bearings  and  parts  thereof." 
In  addition,  it  rebutted  the  six  PRC 
producers'  March  5,  2002,  allegations  by 
showing  that  none  of  the  named 
products  in  the  foreign  producers' 
submission,  [i.e.,  casters,  constant 
velocity  joints,  hardware,  and  linear 
bearings  (used,  for  example,  in  furniture 
and  desk  drawers))  are  covered  by  the 
scope  of  the  petition. 

On  March  15,  2002,  the  above  six  PRC 
producers  filed  additional  information 
regarding  their  challenge  to  the  st^ding 
of  the  petitioner.  Specifically,  they  state 
that  if  the  petition  excludes  those 
products  referenced  in  the  March  5 
submission  (i.e.,  casters,  constant 
velocity  joints,  hardware,  and  linear 
bearings)  then  the  petition  should  be 
amended  to  say  so  explicitiy.  Further, 
they  submitted  a  list  of  companies  that 
they  believe  manufacture  ball  bearings 
or  ball  bearing  parts  that  are  not  listed 


in  the  petition,  and  assert  that  by  failing 
to  provide  the  Department  with  a 
complete  hsting  of  the  U.S.  producers  of 
ball  bearings  and  ball  bearings  parts,  the 
ABMA  has  complicated  our  effort  to 
rule  on  its  standing  to  petition  for 
antidumping  relief. 

On  March  19,  2002.  the  petitioner 
filed  a  rebuttal  to  the  PRC  producers' 
March  15,  2002  submission.  The 
petitioner  states  that  given  its  reported 
industry  support  figures,  there  is  no 
need  for  the  Department  to  poll 
individual  companies  since  there  is  no 
possibility  that  the  remaining 
companies  represent  more  than  a  small 
minority  of  the  domestic  ball  bearing 
industry.  Further,  the  petitioner  takes 
issue  with  the  list  of  companies 
submitted  by  foreign  producers,  and 
notes  that  in  any  event  none  of  the 
companies  has  registered  opposition  to 
the  petition. 

The  Department  has  reviewed  the 
comments  of  these  PRC  producers  and 
the  petitioner's  revision  to  its  petition. 
For  further  discussion  of  the  comments 
and  the  petitioner's  revision  to  its 
petition,  see  the  Industry  Support 
Attachment  to  the  Import 
Administration  AD  Investigation 
Checklist,  dated  March  25,  2002 
["Initiation  Checklist")  (public  version 
on  file  in  the  Central  Records  Unit  of  the 
Department  of  Commerce,  Room  B-099) 
for  further  description. 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

In  order  to  estimate  production  for  the 
domestic  industry  as  defined  for 
purposes  of  this  case,  the  Department 
has  relied  on  the  petition.  The  only 
industry-wide  data  available  was 
shipment  data  for  calendar  year  ("CY") 
2000.  Thus,  the  petition  contained 
production  and  shipment  data  (by 
volume)  of  its  members  for  CY  2000.  To 
estimate  industry-wide  production,  the 
petitioner  compared  its  member 
companies'  shipment  data  by  volume 
with  their  production  data  by  volume 
and  derived  a  shipment  to  production 
ratio.  The  petitioner  then  divided  the 
total  industry-wide  shipment  figure  by 
this  ratio  to  derive  an  estimated  total 
industry-wide  ball  bearing  production. 


Foreign  producers  contend  that  the 
petitioners'  calculation  of  industry 
support,  in  using  "complete  bearings" 
figures,  would  be  inaccurate  by  not 
taking  into  account  "parts."  The 
petitioner  subsequently  provided 
industry  support  information  taking  into 
^account  "parts"  as  well  as  "complete 
bearings."  Based  on  this  information, 
the  petitioner  has  demonstrated  that 
industry  support  was  greater  than  50 
percent.  See  Initiation  Checklist. 

Accordingly,  we  find  that  information 
contained  in  the  petition  and  its 
supplements  demonstrate  that  the 
domestic  producers  or  workers  who 
support  the  petition  accoimt  for  over  50 
percent  of  total  production  of  the 
domestic  like  product.  Therefore,  the 
domestic  producers  or  workers  who 
support  the  petition  accoimt  for  at  least 
25  percent  of  the  total  production  of  the 
domestic  like  product,  and  the 
requirements  of  section  732(c)(4)(A)(i) 
and  section  732(c)(4)(D)  are  met.  See 
Initiation  Checklist  at  Attachment  I. 
Furthermore,  because  the  Department 
received  no  domestic  opposition  to  the 
petition,  the  domestic  producers  or 
workers  who  support  the  petition 
account  for  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for  or  opposition  to 
the  petition.  See  Initiation  Checklist. 
Thus,  the  requirement  of  section 
732(c)(4)(A)(ii)  is  met. 

Accordingly,  the  Department 
determines  that  the  petition  was  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
Act. 


Period  of  Investigation 

The  anticipated  period  of 
investigation  is  July  1,  2001,  through 
December  31,  2001.  v 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sSes  at  less  than  fair  value 
upon  which  the  Department  has  based 
its  decision  to  initiate  this  investigation. 
The  sovirces  of  data  for  the  deductions 
and  adjustments  relating  to  home 
market  and  U.S.  price  are  detailed  in  the 
Initiation  Checklist. 

The  Department  has  analyzed  the 
information  in  the  petition  and 
considers  the  country-wide  import 
statistics  for  the  anticipated  period  of 
investigation  ("POI")  and  pricing 
information  used  to  calculate  the 
estimated  margin  to  be  sufficient  for 
purposes  of  initiation.  Based  on  the 
information  submitted  in  the  petition, 
adjusted  where  appropriate,  we  are 
initiating  this  investigation,  as 
discussed  below  and  in  the  Initiation 
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Checklist.  Should  the  need  arise  to  use 
any  of  this  information  as  facts  available 
under  section  776  of  the  Act  in  our 
preliminary  or  final  determination,  we 
will  re-examine  the  information  and 
may  revise  the  margin  calculation,  if 
appropriate. 

Export  Price 

The  petitioner  based  export  prices  ^ 
on  price  lists  and  quotes  of  four 
representative  sample  products  (6201- 
2RS.  6201ZZ.  6203-2RS.  and  6203ZZ) 
from  Chinese  distributors  of  Chinese 
ball  bearings  and  U.S.  distributors  of 
Chinese  ball  bearings  for  the  period 
October  to  December  2001.  Some  prices 
were  FOB  Chinese  port,  for  which  the 
petitioner  made  no  deductions  to  arrive 
at  a  net-price.  In  most  instances,  the 
prices  were  FOB  from  a  U.S.  location.  In 
these  instances,  the  petitioner 
calculated  a  net  price  by  deducting  from 
the  price  movement  expenses  and  a  U.S. 
distributor  markup  of  15  percent. 
Movement  expenses  include  costs  for 
duties,  ocean  insurance  and  freight,  and 
other  import  charges.  See  Initiation 
Checklist. 

Normal  Value 

The  petitioner  asserts  that  the  PRC  is 
a  nonmarket  economy  country  ("NME") 
within  the  meaning  of  section  771(18)  of 
the  Act.  In  previous  investigations,  the 
Department  has  determined  that  the 
PRC  is  an  NME.  See.  e.g..  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from 
the  People's  Republic  of  China;  Notice 
of  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  66  FR 
22183  (May  31,  2001);  Steel  Wire  Rope 
from  the  People's  Republic  of  China; 
Notice  affinal  Determination  of  Sales 
at  Less  Than  Fair  Value.  66  FR  12759 
(February  28,  2001).  In  accordance  with 
section  771(18)(C)(i)  of  the  Act,  the 
presumption  of  NME  status  remains  in 
effect  until  revoked  by  the  Department. 
The  presimiption  of  NME  status  for  the 
PRC  has  not  been  revoked  by  the 
Department  and,  therefore,  remains  in 
effect  for  purposes  of  the  initiation  of 
this  investigation.  Accordingly,  the 
normal  value  of  the  product 
appropriately  is  based  on  the  producer's 
factors  of  production  valued  in  a 
sxuTogate  market  economy  country  in 
accordance  with  section  773(c)  of  the 
Act. 

In  the  course  of  this  investigation,  all 
parties  will  have  the  opportimity  to 
provide  relevant  information  related  to 
the  issues  of  the  PRC's  NME  status  and 
the  granting  of  separate  rates  to 


'The  petitioner  states  that  its  dumping  analysis 
proceeded  under  the  conservative  assumption  that 
the  vast  majority  of  Chinese  ball  bearing  sales  in  the 
Untied  States  ai«  export  price  transactions. 


individual  exporters.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China.  59  FR  22585 
(May  2, 1994). 

For  the  normal  value  calculation,  the 
petitioner  based  the  factors  of 

''production,  as  defined  by  section 
773(c)(3)  of  the  Act,  on  the  quantities  of 
inputs  used  to  produce  four 
representative  ball  bearings  reported  by 
one  of  its  major  member  companies.  The 
petitioner  uses  the  actual  usage  rates  of 
a  U.S.  production  facility  in  accordance 
with  19  CFR  351.202(b)(7)(B)  because 
information  on  actual  usage  rates  of 
representative  Chinese  bearing 
producers  is  not  reasonably  available  to 
the  petitioner.  The  petitioner  claims  that 
this  company  was  selected  because  it  is 
one  of  the  most  efficient  ball  bearing 
producers  in  the  world.  Therefore,  this 
company's  usage  rates  should  yield 
conservative  estimates  of  the  degree  of 
dumping  for  the  selected  products.  The 
petitioner  asserts  that  India  is  the  most 
appropriate  surrogate  country  for  the 
PRC,  claiming  that  India  is:  (1)  A  market 
economy;  (2)  a  significant  producer  of 
comparable  merchandise;  and  (3)  at  a 
level  of  economic  development 
comparable  to  the  PRC  in  terms  of  per 
capita  gross  national  product.  Based  on 
the  information  provided  by  the 
petitioner,  we  believe  that  die 
petitioner's  use  of  India  as  a  surrtsgate 
coimtry  is  appropriate  for  purposes  of 
initiatiiig  this  investigation. 

In  accordance  with  section  773(c)(4) 
of  the  Act,  the  petitioner  valued  factors 
of  production,  where  possible,  on 
reasonably  available,  public  surrogate 
country  data.  Specifically,  the  factor 
costs  for  all  but  one  of  the  material 
inputs,  including  iimer  and  outer  rings, 
retainers,  shields,  and  seats,  were  based 
on  the  Monthly  Statistics  of  the  Foreign 
Trade  of  India  for  the  period  January  to 
December  2000.  The  petitioner  did  not 
rely  on  Indian  import  values  for  the 
factor  cost  of  balls  because  it  claims  that 

-  such  Indian  import  values  are  not 
reliable.  Therefore,  for  balls,  the 
petitioner  conservatively  used  the  value 
of  steel  used  to  produce  rollers  derived 
during  the  twelfth  administrative  review 
of  tapered  roller  bearings.  The  value  was 
adjusted  for  inflation.  The  petitioner 
asserts  that  using  this  value  is 
appropriate  because  the  balls  used  in 
the  representative  products,  like  the 
rollers  reviewed,  are  made  of  AISI 
52100  chrome  steel. 

Where  scrap  from  the  production 
process  is  recyclable,  the  recovery  value 
for  the  scrap  is  subtracted  from  the  gross 
cost.  Values  for  scrap  steel  and  the  scrap 
offset  were  based  on  Indian  imports  of 
scrap.  Unit  energy  costs  were  obtained 


from  publicly  available  Indian  energy 
prices,  TERI  Energy  Data  Directory  and 
Yearbook  1999/2000,  adjusted  for 
inflation. 

Labor  was  valued  using  the 
regression-based  wage  rate  for  China 
provided  by  the  Department,  in 
accordance  with  19  CFR  351.408(c)(3). 

The  factory  overhead  rate,  selling, 
general  &  administrative  expenses 
("SG&A")  rate,  and  profit  rate,  were 
based  on  the  average  respective  rates 
derived  from  the  1999  financial 
statements  of  three  surrogate  Indian  ball 
bearing  producers.  The  petitioner  did 
not  include  costs  of  packing  in  its 
normal  value  calculation. 

Based  on  the  information  provided  by 
the  petitioner,  we  believe  that  the 
petitioner's  factors  of  production 
methodology  represents  information 
reasonably  available  to  the  petitioner 
and  is  appropriate  for  purposes  of 
initiating  this  investigation. 

Based  on  comparisons  of  export  price 
to  normal  value,  the  petitioner 
calculated  dumping  margins  ranging 
from  17  to  249  percent.  See  Initiation 
Checklist. 

Fair  Value  Comparisons 

The  Department  has  exanuned  the 
adequacy  and  accuracy  of  the 
information  the  petitioner  used  in  its 
calculations  of  U.S.  and  home  market 
prices  and  has  foimd  that  it  represents 
information  reasonably  available  to  the 
petitioner  supporting  the  allegation  of 
dimiping. 

Based  on  the  data  provided  by  the 
petitioner,  there  is  reason  to  believe  that 
imports  of  ball  bearings  and  parts 
thereof  from  the  PRC  are  being,  or  are 
likely  to  be,  sold  at  less  than  bar  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioner  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  imports  of  the  subject 
merchandise  sold  at  less  than  NV.  The 
petitioner  contends  that  the  industry's 
injured  condition  is  evident  in  the 
decline  of  U.S.  producers'  output,  sales, 
market  share,  profits,  productivity, 
retiun  on  investment,  and  capacity 
utilization,  as  well  as  negative  effects  on 
cash  flow,  inventories,  employment, 
wages,  growth,  ability  to  raise  capital, 
investment,  and  existing  development 
and  production  efforts.  The  allegations 
of  injiuy  and  causation  are  supported  by 
relevant  evidence  including  U.S. 
Customs  import  data,  and  lost  sales,  and 
pricing  information.  We  have  examined 
the  accuracy  and  adequacy  of  the . 
evidence  provided  in  the  petition  and 
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have  determined  that  the  petition 
alleges  the  elements  necessary  for  the 
imposition  of  a  duty  imder  section  731 
of  the  Act  and  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegations  (see  Initiation 
Checklist  at  Attachment  II). 

Initiation  of  Antidumping  Investigation 

Based  upon  our  examination  of  the 
petition  on  ball  bearings  and  parts 
thereof  from  the  PRC  and  the 
petitioner's  responses  to  our 
supplemental  questionnaire  clarifying 
the  petition,  we  have  found  that  the 
petition  meets  the  requirements  of 
section  732  of  the  Act.  See  Initiation 
Checklist.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  ball 
bearings  and  parts  thereof  from  the  PRC 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 
Unless  this  deadline  is  postponed,  we 
will  make  our  preliminary 
determination  no  later  than  140  days 
after  the  date  of  this  initiation.  See 
"Case  Calendar"  section  of  the  Initiation 
Checklist. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
government  of  the  PRC.  We  will  attempt 
to  provide  a  copy  of  the  public  version 
of  the  petition  to  each  exporter  named 
in  the  petition,  as  appropriate. 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine,  no  later  than 
April  1,  2002,  whether  there  is  a 
reasonable  indication  that  imports  of 
ball  bearings  and  parts  thereof  from  the 
PRC  are  causing  material  injury,  or 
threatening  to  cause  material  injury,  to 
a  U.S.  industry.  A  negative  ITC 
determination  will  result  in  the 
investigation  being  terminated; 
otherwise,  this  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  Nfarch  25.  2002. 
Faiyar  Shirzad, 
Assistant  Secretary  for  Import ' 
Administration. 

[FR  Doc.  02-8071  Filed  4-2-02;  8:45  am) 
BILUNe  CODE  3S10-OS-P 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-821-8171 

Initiation  of  Antidumping  Duty 
investigation:  Silicon  Ktetal  From  the 
Russian  Federation 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Villanueva  or  Aishe  Allen,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-6412,  (202)  482- 
0172,  respectively. 

iNrnA'noN  of  iNVES'nGA'noN 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("Act") 
by  the  Uruguay  Roimd  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's 
("Department")  regulations  are  to  19 
CFR  Part  351  (2002). 

The  Petition 

On  March  7,  2002,  the  Department 
received  a  petition  on  imports  of  silicon 
metEil  from  the  Russian  Federation 
("Russia")  filed  in  proper  form  by  Globe 
Metallurgical  Inc.,  Simcala  Inc.,  the^ 
International  Union  of  Electronic, 
Electrical,  Salaried,  Machine  and 
Furniture  Workers,  I.U.E.-C.W.A.,  AFL- 
CIO,  C.L.C.,  Local  693.  The  Paper, 
Allied-Industrial,  Chemical  and  Energy 
Workers  International  Union,  Local  5- 
89,  and  the  United  Steel  Workers  of 
America,  AFL-CIO.  Local  9436, 
hereinafter  referred  to  as  "the 
petitioners."  On  March  13,  2002,  the 
Department  requested  clarification  of 
certain  areas  of  the  petition  and 
received  a  response  on  March  18,  2002. 

In  accordance  with  section  732(b)  of 
the  Act,  the  petitioners  allege  that 
imports  of  silicon  metal  bom  Russian 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  such  imports  are 
materially  injuring  and  threaten  to 
injure  an  industry  in  the  United  States. 

The  petitioners  are  domestic 
producers  of  silicon  metal  and  account 
for  over  25  percent  of  domestic 
production  of  silicon  metal,  as  defined 


in  the  petition.  Therefore,  the 
Department  finds  that  the  petitioners 
have  standing  to  file  the  petition 
because  they  are  interested  parties  as 
defined  imder  section  771(9)(C)  of  the 
Act,  with  respect  to  the  subject 
merchandise.  The  petitioners  have 
demonstrated  sufficient  industry 
support  with  respect  to  the  antidumping 
duty  investigation  they  are  requesting 
the  Department  to  initiate  [see 
"Determination  of  Industry  Support  for 
the  Petition"  below). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  silicon  metal,  which 
generally  contains  at  least  96.00  percent 
but  less  than  99.99  percent  silicon  by 
weight.  The  merchandise  covered  by 
this  investigation  also  includes  silicon 
metal  from  Russia  containing  between 
89.00  and  96.00  percent  silicon  by 
weight,  but  containing  more  aluminimi 
than  the  silicon  metal  which  contains  at 
least  96.00  percent  but  less  than  99.99 
percent  silicon  by  weight.  Silicon  metal 
currentiy  is  classifiable  under 
subheadings  2804.69.10  and  2804.69.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTSUS").  This 
investigation  covers  all  silicon  metal 
meeting  the  above  specification, 
regardless  of  tariff  classification. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioners 
to  ensme  that  it  accurately  reflects  the 
product  for  which  the  domestic  industry 
is  seeking  relief.  Moreover,  as  discussed 
in  the  preamble  to  the  Department's 
regulations,  we  are  setting  aside  a 
period  for  interested  parties  to  raise 
issues  regarding  product  coverage.  See 
Antidumping  Duties;  Countervailing 
Duties;  Final  Rule,  62  FR  27295,  27323 
(1997).  The  Department  encourages  all 
interested  parties  to  submit  such 
comments  within  20  calender  days  of 
publication  of  this  notice.  Comments 
should  be  addressed  to  Import 
Administration's  Central  Records  Unit 
at  Room  1870,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
The  period  of  scope  consultations  is 
intended  to  provide  the  Department 
with  ample  opportunity  to  consider  all 
comments  and  consult  with  interested 
parties  prior  to  the  issuance  of  the 
preliminary  determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  b€>  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
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petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product,  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  as  a 
whole  of  a  domestic  like  product.  Thus, 
to  determine  whether  the  petition  has 
the  requisite  industry  support,  the 
statute  directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  {"ITC"),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  the 
Department  and  the  ITC  must  apply  the 
same  statutory  definition  regarding  the 
domestic  like  product  {see  section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  resiUt  in  different  definitions  of  the 
domestic  like  product,  such  differences 
do  not  render  the  decision  of  either 
agency  contrary  to  law.^ 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

In  this  case,  the  domestic  like  product 
referred  to  in  the  petition  is  the  single 
domestic  like  product  defined  in  the 
"Scope  of  Investigation"  section,  above. 
At  this  time,  the  Department  has  no 
basis  on  the  record  to  find  the  petition's 
definition  of  the  domestic  like  product 
to  be  inaccurate.  The  Department, 
therefore,  has  adopted  the  domestic  like 
product  definition  set  forth  in  the 
petition. 

Moreover,  the  Department  has 
determined  that  the  petition  contains 
adeqiiate  evidence  of  industry  support; 
therefore,  polling  was  unnecessary  (see 
Initiation  Checklist  Re:  Industry 


'  See  Algoma  Steel  Corp.  Ltd..  v.  United  States. 
688  F.  Supp.  639.  642-44  (CIT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  from  |apan:  Final  Determination: 
Rescission  of  Investigation  and  Partial  Dismissal  of 
PetiUon.  56  FR  32376,  32380-81  (July  16.  1991). 


Support,  March  27,  2002)  ("Initiation 
Checklist").  To  the  best  of  the 
Department's  knowledge,  producers 
supporting  the  petition  repre.sent  over 
50  percent  of  total  production  of  the 
domestic  like  product.  Additionally,  no 
person  who  would  qualify  as  an 
interested  party  pursuant  to  section 
771(9)  (A),  (C),  (D).  (E).  or  (F)  of  the  Act 
has  expressed  opposition  to  the  petition. 

Accordingly,  the  Department 
determines  that  this  petition  is  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
Act. 

Export  Price 

The  following  is  a  description  of  the 
allegation  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  this  investigation. 
The  sources  of  data  for  the  deductions 
and  adjustments  relating  to  U.S.  price 
and  factors  of  production  are  also 
discussed  in  the  Initiation  Checklist. 
Should  the  need  arise  to  use  any  of  this 
information  as  facts  available  under 
section  776  of  the  Act  in  our 
preliminary  or  final  determination,  we 
may  reexamine  the  information  and 
revise  the  margin  calculations,  if 
appropriate. 

"rhe  petitioners  identified  the 
following  Russian  companies  as  major 
producers  of  silicon  metal  in  Russia: 
Bratsk  Aluminum  Plant  ("Bratsk  "),  JSC 
Russian  Aluminum,  Uralsky  Aluminum 
Plant  ("Uralsky"),  and  Irkutsk 
Aluminum  Plant  ("Irkutsk"). 

The  petitioners  based  export  price 
("EP")  on  import  values  declared  to  the 
U.S.  Customs  Service  ("Customs").  In 
calculating  import  values  declared  to 
Customs,  the  petitioners  used  the 
HTSUS  category  under  which  subject 
merchandise  is  currently  classified  (i.e., 
2804.69.10  and  2804.69.50).  The 
petitioners  calculated  EP  based  on  the 
average  unit  values  ("AUVs")  for  entries 
of  subject  merchandise  during  July 
through  December  2001.  For  purposes  of 
initiation,  we  re-calculated  the  average 
U.S.  price  based  on  HTSUS  by  using  a 
quantity  based  weighted-average  of 
each  HSTUS  subheading.  See  Initiation 
Checklist.  In  order  to  obtain  ex-factory 
prices,  the  petitioners  deducted  foreign 
inland  freight  from  the  Customs  value. 
For  purposes  of  calculating  foreign 
inland  freight,  the  petitioners  used  the 
surrogate  value  for  rail  because  of  the 
large  distances  involved  and  the  lower 
expense  of  shipping  by  rail,  as 
compared  to  shipments  by  truck. 

To  determine  export  price,  we  relied 
on  the  data  in  the  petition  except  that 
we  adjusted  the  petitioners'  estimate  for 
foreign  inland  height.  See  Initiation 
Checklist.  To  value  foreign  inland 


freight,  the  petitioners  first  calculated 
an  average  distance  of  three  known 
producers  of  silicon  metal  in  Russia  to 
each  producer's  nearest  port.  See 
Initiation  Checklist.  The  petitioners 
reported  that  the  average  distance  for 
the  three  known  producers  of  silicon 
metal  in  Russia  to  the  nearest  port  was 
4,149  kilometers.  The  petitioners 
multiplied  this  distance  by  an  Egyptian 
surrogate  value  for  rail  freight  that  was 
based  on  an  average  of  rates  for 
distances  ranging  from  98  to  884 
kilometers.  For  purposes  of  initiation, 
we  revalued  freight  by  multiplying  the 
average  distance  to  the  port  by  the 
Egyptian  surrogate  value  for  rail  freight 
for  884  kilometers  only,  as  this  is  the 
closest  distance  to  4,149  kilometers. 

Non-^larket  Economy  Status 

The  petitioners  asserted  that  Russia  is 
a  non-market  economy  country 
("NME")  and  no  determination  to  the 
contrary  has  yet  been  made  by  the 
Department.  In  previous  investigations, 
the  Department  has  determined  that 
Russia  is  an  NME.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Pure  Magnesium  from 
Russian  Federation  {"Magnesium  from 
Russia"),  66  FR  49347  (September  27, 
2001).  In  accordance  with  section 
771(18)(C)(i)  of  the  Act,  the 
presumption  of  NME  status  remains  in 
effect  imtil  revoked  by  the  Department. 
The  presumption  of  NME  status  for  the 
Russian  Federation  has  not  been 
revoked  by  the  Department  and, 
therefore,  remains  in  effect  for  purposes 
of  the  initiation  of  this  investigation. 
Accordingly,  the  normal  value  of  the 
product  appropriately  is  based  on 
factors  of  production  valued  in  a 
surrogate  market  economy  country  in 
accordance  with  section  773(c)  of  the 
Act.  In  the  course  of  this  investigation, 
all  parties  will  have  the  opportunity  to 
provide  relevant  information  related  to 
the  issues  of  Russia's  NME  status  and 
the  granting  of  separate  rates  to 
individual  exporters. 

Normal  Value 

The  petitioners  provided  a  dumping 
margin  calculation  using  the 
Department's  NME  methodology  as 
required  by  19  C.F.R.  § 
351.202(b)(7)(i)(C).  For  the  normal  value 
("NV")  calculation,  petitioners  based 
the  factors  of  production,  as  defined  by 
section  773(c)(3)  of  the  Act  (raw 
materials,  labor  and  energy),  for  silicon 
metal  on  information  from  Russian 
producers.  See  Initiation  Checklist. 

The  petitioners  selected  Egypt  as  their 
surrogate  country.  The  petitioners 
argued  that  pursuant  to  773(c)(4)  of  the 
Act,  Egypt  is  an  appropriate  surrogate 
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because  it  is  a  market-economy  country 
that  is  at  a  comparable  level  of 
economic  development  to  the  NME  and 
-is  a  sigijificant  producer  of  comparable 
merchandise.  Based  on  the  information 
provided  by  the  petitioners,  we  believe 
that  the  petitioners'  use  of  Egypt  as  a 
surrogate  country  is  appropriate  for 
purposes  of  initiation  of  this 
investigation.  See  Initiation  Checklist. 
In  accordance  vrith  section  773(c)(4) 
of  the  Act,  the  petitioners  valued  factors 
of  production,  where  possible,  on 
reasonably  available,  public  surrogate 
country  data.  To  value  certain  raw 
materials,  the  petitioners  used  import 
statistics  from  Egypt,  as  reported  in  the 
United  Nations  Statistical  Division 
Commodity  Trade  Database  System 
("UNCTS")  for  1999,  excluding  those 
values  from  countries  previously 
determined  by  the  Department  to  be 
NME  coimtries.  For  inputs  valued  in 
Egyptian  pounds  and  not 
contemporaneous  with  the  period  of  • 
investigation  ("POI")  (i.e.,  July  - 
December  2001),  we  used  information 
from  the  wholesale  price  indices 
("WPI")  in  Egypt  as  published  in  the 
International  Financial  Statistics 
("IFS"),  December  2001,  to  determine 
the  inflation  adjustment.  The  surrogate 
values  calculated  by  the  petitioners  for 
raw  materials  were  recently  used  in  the 
antidumping  duty  investigation  of 
silicomanganese  fit)m  Kazakhstan,  with 
the  exception  of  electrode  paste, 
charcoal  and  wood  chips.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value: 
Siliconmanganese  from  Kazakhstan, 
{"Silicomanganese  from  Kazakhstan") 
66  FR  56639  (November  9,  2001)  and 
Initiation  Checklist. 

Labor  was  valued  using  the 
regression-based  wage  rate  for  Russia 
provided  by  the  Department,  which  is 
available  on  the  Import 
Administration's  website,  in  accordance 
with  19  CFR  351.408(c)(3).  Petitioners 
valued  electricity  using  the  same 
Egyptian  surrogate  value  used  in 
Silicomanganese  from  Kazakhstan. 

Factory  overhead,  selling,  general  and 
administrative  expenses  (SG&A), 
interest,  and  profit  were  derived  from 
the  1999-2000  financial  statements  of 
Sinai  Manganese  Company  ("Sinai"),  an 
Egjrptian  ferro-manganese  alloys 
producer. 

We  made  adjustments  to  NV  for 
electrode  paste,  charcoal,  wood  chips, 
and  the  surrogate  ratios.  For  further 
information,  see  the  Initiation  Checklist. 

Based  on  comparisons  of  EP  to  NV, 
calculated  in  accordance  with  section 
773(c)  of  the  Act,  the  estimated 
recalculated  dumping  mai:gin  for  silicon 
metal  frx)m  Russia  is  97.17  percent. 


Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  silicon  metal  from 
Russia  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petition  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured  and 
is  threatened  with  material  injury,  by 
reason  of  the  imports  of  the  subject 
merchandise  sold  at  less  than  NV.  The 
petitioners  contend  that  the  industry's 
injured  condition  is  evident  in  (1) 
declines  in  production,  (2)  declines  in 
shipments,  and  (3)  declines  in  prices  (4) 
capacity  utilization,  and  (5) 
employment. 

"uie  Department  assessed  the 
allegations  and  supporting  evidence 
regarding  material  injury  and  causation 
and  determined  that  these  allegations 
are  supported  by  accurate  and  adequate 
evidence  and  meet  the  statutory 
requirements  for  initiation  (see 
Attachments  to  Initiation  Checklist,  Re: 
Material  Injury). 

Initiation  of  Antidumping  Investigation 

Based  upon  our  examination  of  the 
petition  on  silicon  metal  imports  from 
Russia,  we  find  that  the  petition  meets 
the  requirements  of  section  732  of  the 
Act.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  silicon 
metal  bom  Russia  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  Unless  postponed, 
we  will  make  our  preliminary 
determination  no  later  than  140  days 
after  the  date  of  this  initiation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  government 
representatives  of  Russia.  We  will 
attempt  to  provide  a  copy  of  the  public 
version  of  the  petition  to  each  exporter 
named  in  the  petition,  as  appropriate. 

International  Trade  Conunission 
Notification 

We  have  notified  the  ITC  of  our 
initiation,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  preliminarily  determine, 
no  later  than  April  22.  2002,  whether 
there  is  a  reasonable  indication  that 
imports  of  silicon  metal  from  Russia  are 
causing  material  injury,  or  threatening 


to  cause  material  injury,  to  a  U.S. 
industry.  A  negative  ITC  determination 
will  result  in  this  investigation  being 
terminated;  otherwise,  this  investigation 
will  proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  777(i)  of  the  Act.        , 


Dated:  March  27.  2002 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  02-8069  Filed  4-2-02;  8:45  am] 

BIUJNG  CODE  3S1(M>S-S 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-813] 

Notice  of  Extension  of  Time  Limit  of 
Preliminary  Results  of  New  Shipper 
Review:  Stainless  Steel  Butt-Weld 
Pipe  Fittings  from  Korea 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  of  Preliminary  Results  of  New 
Shipper  Review. 


EFFECTIVE  DATE:  April  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker  at  (202)  482-2924  or  Robert  James 
at  (202)  482-0649;  Antidumping  and 
Countervailing  Ehity  Enforcement  Group 
in,  Office  Eight,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  N.W., 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (die  Tariff 
Act)  by  the  Uruguay  Round  Agreements 
Act  (URAA).  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce  (the 
Department)  regulations  refer  to  the 
regulations  codified  at  19  CFR  Part  351 
(April  2001). 

Background 

On  February  23, 1993,  the  Department 
published  the  antidumping  duty  order 
on  stainless  steel  butt-weld  pipe  fittings 
from  Korea.  See  Antidumping  Duty 
Order:  Certain  Welded  Stainless  Steel 
Butt-Weld  Pipe  Fittings  from  Korea.  58 
FR  11029  (February  23, 1993).  On 
August  31,  2001,  TK  Corporation,  a 
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producer  and  exporter  of  the  subject 
merchandise  during  the  period  of 
review  (POR),  requested  that  the 
E)epartment  conduct  an  antidumping 
duty  new  shipper  review  of  the 
antidtmiping  duty  order.  On  October  5, 
2001,  the  Department  initiated  the 
requested  review.  See  Stainless  Steel 
Butt-Weld  Pipe  Fittings  from  Korea: 
Notice  of  Initiation  of  New  Shipper 
Antidumping  Duty  Review,  66  FR  51017 
(October  5,  2001). 

Extension  of  Time  Limits  for 
Preliminary  Results 

Piirsuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act.  the  Department  shall  issue 
preliminary  results  in  an  administrative 
review  of  an  antidumping  duty  order 
within  245  days  after  the  last  day  of  the 
cinniversary  month  of  the  date  of 
publication  of  the  order.  The  Tariff  Act 
further  provides,  however,  that  the 
Department  may  extend  that  245-day 
period  to  365  days  if  it  determines  it  is 
not  practicable  to  complete  the  review 
within  the  foregoing  time  period. 

In  the  course  of  this  proceeding  the 
Department  has  determined,  through 
consultation  with  the  U.S.  Customs 
Service,  that  there  is  an  issue  as  to 
whether  TK  Corporation's  U.S.  sales  fall 
within  the  period  of  investigation.  Due 
to  the  need  to  analyze  this  question,  it 
is  not  practicable  to  complete  this 
review  by  the  current  deadline  of  March 
27,  2002. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Tariff  Act.  the 
Department  is  extending  the  time  limit 
for  the  preliminary  results  by  120  days, 
until  no  later  than  July  25,  2002.  The 
final  results  continue  to  be  due  120  days 
after  the  publication  of  the  preliminary 
results. 

This  notice  is  published  in 
accordance  with  section  751(a)(1)  and 
777(i)(l)  of  the  Tariff  Act. 

Dated:  March  27.  2002 
foseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 

Administration,  Group  111. 

(FR  Doc.  02-8070  Filed  4-2-02:  8:45  am) 

8IUJN6COOC  3S10-OS-8 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  instrument 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  an  instrument  of 


equivalent  scientific  value,  for  the 
purposes  for  which  the  instrument 
shown  below  is  intended  to  be  used,  is 
being  manufactxued  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Suite  4100W,  U.S.  Department  of 
Commerce.  Franklin  Coiut  Building, 
1099  14th  Street,  NW.  Washington.  DC. 

Docket  Number:  02-007.  Applicant: 
National  Institutes  of  Health,  NIAMS/ 
LSBR.  6  Center  Drive,  Building  6,  Room 
B2-34.  Bethesda.  MD  20892-2717. 
Instrument:  Electron  Microscope,  Model 
Tecnai  30  He.  Manufacturer:  FEl 
Company,  The  Netherlands.  Intended 
Use:  The  instnunent  is  intended  to  be 
used  to  collect  state-of-the-art  cryo- 
electron  microscopy  for  a  variety  of 
projects  aimed  at  determining  the 
structures  of  macromolecular  complexes 
at  high  spatial  resolution.  Two 
immediate  projects  are  Capsid  Assembly 
of  Hepatitis  B  Virus  and  Maturation  of 
Bacteriophage  Capsids.  Application 
accepted  by  Commissioner  of  Customs: 
March  5,  2002. 

Gerald  A.  Zerdy. 

Program  Manager,  Statutory  Import  Programs 

Staff. 

|FR  Doc.  02-8074  Filed  4-2-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

internationai  Trade  Administration 

University  of  Vermont;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building.  1099  14th  Street.  NW.. 
Washington.  DC. 

Docket  Number:  02-001.  Applicant: 
University  of  Vermont,  Burlington.  VT 
05405.  Instrument:  Upgrade  for  X-ray 
based  Motion  Analysis  System. 
Manufacturer  RSA  BioMedical 
Innovations  AB.  Sweden.  Intended  Use: 
See  notice  at  67  FR  8939.  February  27. 
2002. 

Comments:  None  received.  Decision: 
Approved.  No  instnunent  of  equivalent 
scientific  value  to  the  foreign 


instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  existing  instnunent  purchased  for 
the  use  of  the  applicant. 

The  National  Institutes  of  Health 
advises  in  its  memorandimi  dated 
February  1,  2002,  that  the  accessory  is 
pertinent  to  the  intended  uses  and  that 
it  knows  of  no  comparable  domestic 
accessory. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
existing  instrument. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

(FR  Doc.  02-8073  Filed  4-2-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Infbrnatlonai  Trade  Administration 
[C-122-815] 

Pure  and  Alloy  Magnesium  From 
Canada:  Notice  of  Initiation  of  New 
Sfiipper  Countervailing  Duty  Review 

AGENCY:  Import  Administration". 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  new 
shipper  countervailing  duty  review. 

SUINMARY:  On  February  28.  2002.  the 
Department  of  Commerce  received  a 
request  to  conduct  a  new  shipper  review 
of  the  coimtervailing  duty  orders  on 
pure  and  alloy  magnesium  from  Canada. 
In  accordance  with  section  751(a)(2)(B) 
of  the  Tariff  Act  of  1930.  as  amended, 
and  19  CFR  351.214(d).  we  are  initiating 
this  new  shipper  review. 
EFFECTIVE  DATE:  April  3.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Hastings  or  Craig  Matney.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3464  or  (202)  482- 
1778.  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  hi  addition,  all 
references  to  the  Department  of 
Commerce's  ("the  Department's") 
regulations  are  to  19  CFR  Part  351  (April 
2001). 
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SUPPLEMENTARY  INFORMATION: 

Background 

On  February  28.  2002.  the  Department 
received  a  request  from  Magnola 
Metallurgy  Inc.  ("Magnola").  to  conduct 
a  new  shipper  review  of  the 
countervailing  duty  orders  on  pure  and 
alloy  magnesium,  issued  August  31. 
1992  (57  FR  39392).  These  orders  have 
a  February  semi-annual  anniversary 
month.  Magnola's  request  was  made 
pursuant  to  section  751(a)(2)(B)  of  the 
Act  and  19  CFR  351.214(d). 

Initiation  of  Review 

In  accordance  with  19  CFR 
351.214(b)(2)  of  the  Department's 
regulations.  Magnola  provided 
certification  that  (1)  it  did  not  export 
subject  merchandise  to  the  United 
States  diu-ing  the  period  of  investigation 
("POI").  and  (2)  since  the  investigation 
was  initiated,  it  never  has  been  affiliated 
with  any  exporter  or  producer  who 
exported  the  subject  merchandise  to  the 
United  States  during  the  POI.  including 
those  not  individually  examined  during 
the  investigation.  Also,  in  accordance 
with  19  CFR  351.214(b)(2).  Magnola 
submitted  documentation  establishing: 
(1)  The  date  on  which  it  first  shipped 
the  subject  merchandise  for  export  to 
the  United  States;  (2)  the  volxime  of  its 
first  and  subsequent  shipments;  and.  (3) 
the  date  of  the  first  sale  to  an 
unaffiliated  customer  in  the  United 
States.  In  addition,  Magnola  provided  a 
certification  stating  that  it  has  informed 
the  Government  of  Canada  ("GOC")  that 
the  GOC  will  be  required  to  provide  a 
full  response  to  the  Department's 
countervailing  duty  questionnaire. 

Therefore,  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214,  we  are  initiating  a  new  shipper 
review  of  the  countervailing  duty  orders 
■   on  pure  and  alloy  magnesium  from 
Canada.  Piusuant  to  19  CFR 
351.214(h)(i),  we  intend  to  issue  the 
preliminary  results  of  this  review  not 
later  than  180  days  from  the  date  of 
publication  of  this  notice.  All  provisions 
of  19  CFR  351.214  will  apply  to 
Magnola  throughout  the  diu-ation  of  this 
new  shipper  review. 

In  a  coimtervailing  duty  proceeding, 
the  standard  period  of  review  ("POR") 
in  a  new  shipper  review  is  the  same  as 
the  period  specified  in  19  CFR  213(e)(2) 
for  an  administrative  review.  Therefore, 
the  POR  for  this  new  shipper  review  is 
January  1,  2001,  through  December  31, 
2001,  and  we  will  review  the  subsidies 
received  by  the  company  during  that 
period. 

Concurrent  with  publication  of  this 
notice,  and  in  accordance  with  19  CFR 
351.214(e),  we  will  instruct  the  Customs 


Service  to  suspend  liquidation  of  any 
unliquidated  entries  of  the  subject 
merchandise  from  the  relevant  exporter 
or  producer,  and  to  allow,  at  the  option 
of  the  importer,  the  posting,  until  the 
completion  of  the  review,  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  subject  merchandise 
exported  by  Magnola. 

Interested  parties  must  submit 
applications  for  disclosiue  imder 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  notice  is  in  accordance 
with  section  751(a)  of  the  Act  and  19 
CFR  351.214. 

Dated:  March  27,  2002. 
Richard  W.  Moreland. 
Deputy  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  02-8072  Filed  4-2-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  02031 4060-206(M)1;  I.D. 
022502B] 

RIN  0648-ZB15 

Rnanciai  Assistance  for  Resdarch  and 
Development  Projects  in  Chesapeake 
Bay  to  Strengthen,  Develop  and/or 
Improve  the  Stock  Conditions  of  the 
Chesapeake  Bay  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  funds. 


monitoring  programs.  NMFS  issues  this 
document  to  set  forth  instructions  on 
how  to  apply  for  financial  assistance, 
and  how  NMFS  will  determine  which 
applications  will  be  selected  for 
funding. 

DATES:  Applications  for  funding  under 
this  program  must  be  recbived  by  5  p.m. 
eastern  daylight  savings  time  on  May  3, . 
2002.  Applications  received  after  that 
time  will  not  be  considered  for  funding. 
Applications  will  not  be  accepted 
electronically  nor  by  facsimile  machine 
submission. 

ADDRESSES:  You  can  obtain  an 
application  package  bora,  and  send 
completed  applications  to:  Derek  Omer, 
National  Marine  Fisheries  Service, 
NOAA  Chesapeake  Bay  Office.  410 
Severn  Avenue.  Suite  107A.  Annapolis, 
MD  21403.  You  can  also  obtain  the 
application  package  from  the 
Chesapeake  Bay  Fisheries  Research 
Program  Home  Page  http:// 
noaa.chesapeakebay.net/cbfrp 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Derek  Omer.  National  Marine  Fisheries 
Service.  NOAA  Chesapeake  Bay  Office, 
410/267-5660;  or  e-mail: 
derek.omer@noaa.gov. 


summary:  a  total  of  up  to  $1,400,000  in 
Fiscal  Year  (FY)  2002  funds  is  available 
through  the  NOAA/NMFS  Chesapeake 
Bay  Office  to  assist  in  carrying  out 
research  and  development  projects  that 
address  various  aspects  of  Chesapeake 
Bay  fisheries  (commercial  and 
recreational),  including  coastal  and 
estuarine  research,  monitoring, 
modeling,  and  assessment:  fisheries 
research  and  stock  assessments;  data 
management;  and.  multiple  species 
interactions  through  cooperative 
agreements.  About  $750,000  of  the  base 
amount  is  available  to  initiate  new 
projects  in  FY  2002,  as  described  in  this 
announcement.  It  is  the  intent  of  the 
NOAA  Chesapeake  Bay  Office  to 
continue  with  several  existing 
relationships  and  to  make  awards 
through  this  program  for  projects 
pendkig  acceptable  scientific  review. 
These  projects  include  the  multispecies 


SUPPLEMENTARY  INFORMATK)N: 

I.  Introduction 

A.  Authority.  The  Fish  and  Wildlife 
Act  of  1956,  as  amended,  at  16  U.S.C. 
753a,  authorizes  the  Secretary  of 
Commerce  (Secretary),  for  the  piupose 
of  developing  adequate,  coordinated, 
cooperative  research  and  training 
programs  for  fish  and  wildlife  resources, 
to  continue  to  enter  into  cooperative 
agreements  with  colleges  and 
imiversities.  with  game  and  fish 
departments  of  the  several  states,  and 
with  non-profit  organizations  relating  to 
cooperative  research  imits.  The 
Secretary  of  Commerce  is  authorized 
under  the  Fish  and  Wildlife 
Coordination  Act,  16  U.S.C.  661-666c,  to 
provide  assistance  to,  and  cooperate 
with,  Federal.  State,  and  public  or 
private  agencies  and  organizations  in 
the  development,  protection,  rearing, 
and  stocking  of  fisheries,  resources 
thereof,  and  for  fisheries  habitat 
restoration.  The  Departments  of 
Commerce  (DOC).  Justice.  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act  of  2002  makes  funds 
available  to  the  Secretary. 

B.  Catalog  of  Federal  Assistance 
(CFDA).  The  Chesapeake  Bay  Fisheries 
Research  Program  is  listed  in  the 
"Catalog  of  Federal  Domestic 
Assistance"  xmder  number  11.457, 
entitled  Chesapeake  Bay  Studies. 

C.  Program  Description.  The 
Chesapeake  Bay  Stock  Assessment 
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Committee  (CBSAC)  was  established  in 
1985  to  plan  and  review  Baywide 
resource  assessments,  coordinate 
relevant  actions  of  state  and  Federal 
agencies,  report  on  fisheries  status  and 
trends,  and  determine,  ftmd  and  review 
research  projects.  The  program 
implements  a  Baywide  plan  for  the 
assessment  of  commercially, 
recreationally,  and  selected  ecologically 
important  species  in  the  Chesapeake 
Bay.  In  1988,  CBSAC  developed  a 
Baywide  Stock  Assessment  Plan,  in 
response  to  provisions  in  the 
Chesapeake  Bay  Agreement  of  1987.  The 
Plan  identified  that  key  obstacles  to 
assessing  Bay  stocks  was  the  lack  of 
consistent,  Baywide,  fishery-dependent 
and  fishery-independent  data.  Research 
projects  funded  since  1988  have  focused 
on  developing  and  improving  fishery- 
independent  surveys  and  catch  statistics 
for  key  Bay  species,  such  as  striped 
bass,  oysters,  blue  crabs  and  alosids. 
Stock  assessment  research  is  essential, 
given  the  recent  declines  in  harvest  and 
apparent  stock  condition  for  many  of 
the  important  species  of  the  Chesapeake 
Bay.  The  Fisheries  Steering  Committee 
was  established  in  2001  to  guide  the 
various  Chesapeake  Bay  fisheries'  issues 
including  management  and  research. 

D.  Funding  Availability.  This 
doomient  describes  how  interested 
persons  can  apply  for  funding  imder  the 
Chesapeake  Bay  Fisheries  Research 
Program,  and  how  funding  decisions 
will  be  made. 

This  solicitation  announces  that 
funding  of  up  to  $1,400,000  may  be 
available  through  the  Chesapeake  Bay 
Fisheries  Research  Program.  This 
announcement  does  not  guarantee  that 
sufficient  funds  will  be  available  to 
make  awards  for  all  selected 
applications  submitted  under  this 
program. 

n.  Funding  Priorities 

Proposals  should  exhibit  familiarity 
with  related  work  that  is  completed  or 
ongoing.  Where  appropriate,  proposals 
should  be  multi-disciplinary. 
Coordinated  efforts  involving  multiple 
eligible  applicants  or  persons  are 
encouraged.  Proposals  must  address  one 
of  the  priorities  listed  here.  If  the 
proposal  addresses  more  than  one 
priority,  it  should  list  first  on  the 
application  the  priority  that  most 
closely  reflects  the  objective  of  the 
proposals. 

(A)  Stock  Assessment  Fiesearch. 
Consideration  for  funding  will  be  given 
to  applications  that  address  the 
following  stock  assessment  research  and 
management  priorities  for  the 
Chesapeake  Bay.  These  priorities  are  not 
listed  in  any  particular  order: 


(1)  Assessments  of  the  abundance, 
productivity,  distribution,  and 
exploitation  patterns  of  important 
Chesapeake  Bay  finfish  and  shellfish 
resources.  Proposals  may  include 
research  on  life  history  characteristics, 
stock-recruitment  relationships,  and 
schedules  of  vital  rates.  Descriptions  of 
stock  structure,  demographics  and 
spatial  distribution  would  also  be 
appropriate.  It  is  anticipated  that 
proposals  will  combine  analyses  of 
existing  fishery-dependent  and  fishery- 
independent  data. 

(2)  Development  and/or 
implementation  of  a  program  to  provide 
a  reliable  data  base  for  estimating  the 
impact  of  recreational  fishing  on  living 
marine  resources  in  Chesapeake  Bay. 
Projects  should: 

a.  Conduct  a  review  of  the  work 
previously  conducted  on  the 
development  of  methods  for  conducting 
a  Baywide  recreational  survey; 

b.  Implement  on  a  Baywide  scale 
based  on  earlier  work  (if  applicable); 

c.  Provide  reliable  estimates  of 
recreational  catch,  fishing  effort,  catch 
rates,  size  composition,  and  sex  ratios 
for  all  components  of  the  recreational 
fisheiy. 

(3)  Blue  Crab  Stock  Assessment 
Analyses 

a.  Analyses  which  may  corroborate 
the  results  of  the  length-based  estimates 
of  fishing  mortality  rates  (current 
estimates  based  on  120  mm  or  greater 
carapace  width)  and  investigations  into 
the  relative  exploitation  rates  on  peeler 
size  blue  crabs. 

b.  Analyses  of  the  trends  in  relative 
exploitation  rates  on  blue  crab, 
according  to  major  gear  types  used  in 
the  commercial  fishery. 

c.  Develop  methods  for  estimation  of 
Baywide  conunercial  fishing  effort  and 
conduct  a  pilot  study  to  test  the 
methods. 

d.  Design  and  develop  an  integrated 
Baywide  blue  crab  mark  and  recapture 
study  that  will  provide  information  on 
growth,  natural  mortality,  fishing 
mortality,  size  selectivity,  catchability, 
reporting  rates  and  the  distribution  of 
harvest  among  the  fisheries.  Results 
should  be  informative  with  respect  to 
the  reproductive  frequency  of  female 
crabs,  and  longevity. 

(4)  Improvement  or  implementation  of 
the  collection  of  fishery-dependent  data 
within  Chesapeake  Bay.  Projects  can 
involve  either  the  commercial  and/or 
recreational  components  of  the  fishery. 
Projects  should  focus  on  collecting 
biological  data  (size,  sex,  age,  diet),  and 
catch  and  effort  data  from  Baywide 
harvests  of  significant  finfish  and 
shellfish  fisheries  to  provide  accurate, 
statistically  representative  information 


on  the  spatial  and  temporal 
characteristics  of  the  harvest.  Proposals 
may  involve  designs  for  port-sampling 
of  landings,  or  on-board  analysis  of  the 
catch,  analysis  of  intercepts  and 
telephone  suiveys.  Proposals  that 
document  information  on  by-catch  and 
discard  mortality  would  be  relevant  and 
are  encouraged. 

The  proposals  should  recognize 
current  efforts  to  collect  biological  data 
bom  Bay  fisheries  and  attempt  to  define 
the  optimal,  regional  (Maryland, 
Potomac  River  Fisheries  Commission, 
and  Virginia  jurisdictions)  sampling 
program. 

(5)  Improvement  and/or 
implementation  of  Chesapeake  Bay 
fisheries  database  tools  (including 
oracle  database  systems  and  web-based 
public  access)  for  the  various  fishery- 
dependent  and  fishery-independent 
data  currently  and  historically  available 
in  Chesapeake  Bay.  Proposals  are 
encouraged  to  coordinate  with  the 
Atlantic  Coastal  Cooperative  Statistics 
Program  (ACCSP)  and/or  the  Northeast 
Area  Monitoring  Assessment  Program 
(NEAMAP)  activities. 

(B)  Multispecies  Management  and    ■ 
Research.  The  Chesapeake  Bay  is  a 
complex  and  dynamic  ecosystem  that 
supports  many  fisheries  that  are 
economically  important  both  regionally 
and  nationally.  To  date,  these  resources 
have  been  managed  on  a  single  species 
basis.  While  the  single  species  approach 
has  served  us  well,  the  existence  of  both 
biological  and  technical  (by-catch) 
interactions  in  most  Chesapeake  Bay 
fisheries  point  to  the  need  to  move 
toward  a  wider,  multispecies 
perspective.  This  viewpoint  was 
wholeheartedly  endorsed  at  a  workshop 
of  regional,  national  and  international 
scientists  held  to  address  the  potential 
utility  of  multispecies  approaches  to 
fisheries  management  in  the  Chesapeake 
Bay  (STAC  Publication  98-002, 
www.chesapeake.org).  The  idtimate 
objective  of  this  research  and 
monitoring  is  to  lead  to  the 
development  of  an  ecosystem  plan  for 
Chesapeake  Bay  fisheries,  within  which 
the  rational  exploitation  of  individual 
species  can  be  determined. 

Consideration  for  funding  will  be 
given  to  applications  that  address  the 
following  multispecies  management  and 
research  priorities  for  the  Chesapeake 
Bay.  Priorities  are  not  listed  in  any 
implied  order: 

(l)  Fishery-independent  Surveys. 
Plan,  develop  and  conduct  coordinated 
Baywide  surveys  to  regularly  estimate 
species  abundances,  trends  and 
biological  characteristics  (e.g.,  age/size 
structure,  recruitments,  growth  and 
mortality  rates,  food  habitats)  for 
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economically  and  ecologically 
important  key  species.  Proposals  within 
this  task  should: 

a.  Review  and  assess  existing  fishery 
independent  sampling  programs 
conducted  by  regional  agencies  to 
evaluate  their  potential  applicability  to 
the  Chesapeake  Bay.  This  may  include 
evaluation  of  the  use  of  fixed  and 
random  sampling  protocols,  with  or 
without  stratification,  and  the  sampling 
characteristics  of  different  gear  types. 

b.  Develop  and  initiate  a  Baywide, 
coordinated,  fishery-independent 
survey  that  may  include  multiple  gear, 
such  as  benthic  and  midwater  trawling, 
and  hydroacoustics  to  characterize  the 
status  and  trends  in  the  abundance, 
distribution  and  characteristics  of  key 
Chesapeake  Bay  finfish  and  shellfish. 

(2)  Retrospective  Analyzes.  Document 
and  quantify  multispecies  interactions 
among  economically  and  ecologically 
important  finfish  and  shellfish  within 
the  Chesapeake  Bay.  The  proposed  work 
should  lead  to  the  identification  of  the 
'strong'  interactions  within  the 
Chesapeake  Bay  fisheries  system.  Work 
may  involve  analysis  of  commercial  and 
recreational  catch  and  effort  data,  the 
analysis  of  the  patterns  of  diets  and 
energy  flows  within  the  fisheries 
system,  or  multivariate  analyses  of 
abimdance  relationships  within  the 
fisheries  system  and  their  relationship 
to  environmental  and  habitat 
characteristics. 

(3)  Multispecies  Assessment  / 
Ecosystem  Modeling.  Apply  and  assess 
alternative  multispecies  fisheries 
models  to  the  Chesapeake  Bay  fisheries 
systems.  The  submitted  proposal  should 
detail  the  development  of  a  multispecies 
or  ecosystem  model  focusing  on  core 
Chesapeake  Bay  species.  Examples  of 
possible  approaches  include,  but  are  not 
limited  to:  multispecies  biomass 
dynamic,  multispecies  yield  per  recruit, 
multispecies  virtual  population 
analysis,  multispecies  bioenergetics, 
spatial-physical  predator-prey,  trophic 
production  and  ecosystem  simulation 
models.  Model  approaches  should  seek 
to  predict  constraints  and  patterns  in 
the  fisheries  production  of  the 
Chesapeake  Bay  system. 

(C)  Fisheries  Ecosystem  Plan  (FEP) 
Research  and  Implementation.  The 
NOAA  Chesapeake  Bay  Office  has 
initiated  development  of  an  FEP  for 
Chesapeake  Bay.  An  FEP  is  an  umbrella 
document  containing  information  on  the 
structure  and  function  of  the  ecosystem 
in  which  fishing  activities  occur,  so  that 
managers  can  be  aware  of  the  effects 
their  decisions  have  on  the  ecosystem, 
and  the  effects  other  components  of  the 
ecosystem  may  have  on  fisheries. 
Development  of  FEPs  for  each  major 


ecosystem  was  recommended  by  the 
NMFS  appointed  Ecosystem  Principles 
Advisory  Panel  which  was  formed 
under  a  mandate  by  the  Sustainable 
Fisheries  Act  of  1996.  (See  the  Panel's 
Report  to  Congress  at:  http:// 
wwrw.imifs.noaa.gov/sfa/EPAPrpt.pdf.) 
The  initial  FEP  will  reflect  the  existing 
state  of  knowledge  about  the 
Chesapeake  Bay  ecosystem.  Effective 
FEP  implementation,  however,  and 
ultimate  success  of  the  Bay's  FEP 
initiative,  will  require  new  research  to 
characterize  critical  components  of  the 
ecosystem.  The  total  value  of  the 
proposals  selected  for  funding  under 
this  priority  cannot  exceed  $100,000  of 
the  base  amoimt.  Priorities  are  not  listed 
in  any  particular  order. 

(1)  Design  and  implementation  of 
siuveys  to  identify  habitats,  spawning 
areas,  and  feeding  groimds  for 
significant  Chesapeake  Bay  species. 

(2)  Promote  a  higher  level  of 
understanding  of  tihe  relationships 
between  fisheries,  the  ecosystem, 
society  and  the  enviroimient.  Proposals 
may  include: 

a.  Improving  the  understanding  of  the 
'multiple  pathways'  that  can  affect 
managed  species  and  members  of  their 
significant  food  webs.  Pathways  might 
include  (but  are  not  limited  to):  the 
effects  of  habitat  degradation  and 
restoration,  influences  of  the  spatial 
arrangement  of  habitats,  effects  of 
environmental  fluctuations  or  climate 
change,  and  the  impact  of  changes  in 
predator-prey  relationships. 

b.  Characterizing  imcertainty  in  key 
parameters  used  to  support  fisheries 
management  decisions.  This  should 
include  the  ability  to  show  the  risks 
associated  with  the  estimated 
uncertainty. 

c.  Describing  the  social  and  economic 
drivers  of  both  commercial  and 
recreational  sectors  of  the  Chesapeake 
Bay  fishing  industry. 

d.  Determining  the  relevance  of 
existing,  or  proposed,  indicators  of 
ecosystem  health  (especially  to  meet  the 
objective  of  linking  fisheries  and  hiunan 
health  to  the  supporting  Chesapeake 
Bay  ecosystem); 

m.  How  to  Apply 

A.  Eligible  applicants.  Eligible 
applicants  are  institutions  of  higher 
education,  hospitals,  other  nonprofits, 
conunercial  organizations,  foreign 
governments,  organizations  under  the 
jurisdiction  of  foreign  governments, 
international  organizations,  state,  local 
and  Indian  tribal  governments.  Federal 
agencies  or  institutions  are  not  eligible 
to  receive  Federal  assistance  under  this 
notice. 


The  Department  of  Commerce 
National  Oceanic  and  Atmospheric 
Administration  (DOC/NOAA)  is 
strongly  committed  to  broadening  the 
participation  of  Historically  Black 
Colleges  and  Universities,  Hispanic 
Serving  Institutions,  and  Tribal  Colleges 
and  Universities  in  its  educational  and 
research  programs.  The  DOC/NOAA 
vision,  mission,  and  goals  are  to  achieve 
full  participation  by  Minority  Serving 
Institutions  (MSI)  in  order  to  advance 
the  development  of  human  potential,  to 
strengthen  the  nation's  capacity  to 
provide  high-quality  education,  and  to 
increase  opportunities  for  MSIs  to 
participate  in  and  benefit  from  Federal 
Financial  Assistance  programs.  DOC/ 
NOAA  encourages  all  applicants  to 
include  meaningful  participation  of 
MSIs. 

B.  Duration  and  terms  of  funding. 
Under  this  solicitation,  NMFS  will  fund 
Chesapeake  Bay  Fisheries  Research 
Projects  as  12  month  cooperative 
agreements.  The  cooperative  agreement 
has  been  determined  to  be  the 
appropriate  funding  instrument  because 
of  the  substantial  involvement  of  NMFS 


in: 


1.  Developing  program  research 
priorities; 

2.  Evaluating  the  performance  of  the 
program  for  effectiveness  in  meeting 
regional  goals  for  Chesapeake  Bay  stock 
assessments; 

3.  Monitoring  the  progress  of  each 
funded  project; 

4.  Holding  periodic  workshops  with 
investigators;  and 

5.  Working  with  recipients  to  prepare 
annual  reports  summarizing  current 
accomplishments  of  the  Chesapeake  Bay 
Stock  Assessment  Committee. 

Project  dates  should  be  scheduled  to 
begin  no  later  than  1  October  2002. 
Cooperative  agreements  are  approved  on 
an  annual  basis  but  may  be  considered 
eligible  for  continuation  beyond  the  first 
project  and  budget  period  subject  to  the 
approved  scope  of  work,  satisfactory 
progress,  and  availability  of  funds  at  the 
total  discretion  of  NMFS.  However, 
there  are  no  assurances  for  such 
continuation.  Publication  of  this 
document  does  not  obligate  NMFS  to 
award  any  specific  cooperative 
agreement  or  to  obligate  any  part  of  the 
entire  amount  of  funds  available. 

C.  Cost-sharing  requirements. 
Applications  must  reflect  the  total 
budget  necessary  to  accomplish  the 
project,  including  contributions  and/or 
donations.  Cost-sharing  is  not  required 
by  the  Chesapeake  Bay  Fisheries 
Research  Program  but  is  encouraged. 

D.  Format.  1.  Applications  for  project 
funding  must  be  complete  and  must 
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follow  the  format  described  in  this 
document. 

.  Applicants  must  identify  the  specific 
research  priority  or  priorities  to  which 
they  are  responding.  If  the  proposal 
addresses  more  than  one  priority,  it 
should  list  first  on  the  application  the 
priority  that  most  closely  reflects  the 
objective  of  the  proposals.  For 
applications  containing  more  than  one 
project,  each  project  component  must  be 
identified  individually  using  the  format 
specified  in  this  section.  If  an 
application  is  not  in  response  to  a 
priority,  it  shoiUd  so  state.  Applicants 
should  not  assiune  prior  knowledge  on 
the  part  of  NMFS  as  to  the  relative 
merits  of  the  project  described  in  the 
application. 

Applications  must  not  be  bound  and 
must  be  one-sided.  All  incomplete 
applications  will  be  retiimed  to  the 
applicant.  Applicants  are  required  to 
submit  1  signed  original  and  2  copies  of 
the  proposal. 

2.  Applications  must  be  submitted  in 
the  following  format: 

(a)  Caver  sheet.  An  applicant  must  use 
0MB  Standard  Form  424  (revised  7/97) 
as  the  cover  sheet  for  each  project. 
Applicants  may  obtain  copies  of  these 
forms  from  the  NOAA  Grants 
Management  Division,  the  NOAA 
Chesapeake  Bay  Office  (see  ADDRESSES) 
from  the  NOAA  Grants  website,  http:// 
www.rdc.noaa.gov/grants/. 

(b)  Project  summary.  It  is 
recommended  that  each  proposal 
contain  a  siunmary  of  not  more  than  one 
page  that  provides  the  following: 

(1)  Project  title. 

(2)  Project  status  (new  vs. 
continuation). 

(3)  Project  duration  (beginning  and 
ending  dates). 

(4)  Name,  address,  and  telephone 
number  of  applicant. 

(5)  Principal  Investigator(s)  (PI). 

(6)  Project  objectives. 

(7)  Sununary  of  work  to  be  performed. 

(8)  Total  Federal  funds  requested. 

(9)  Cost-sharing  to  be  provided  from 
non-Federal  sources,  if  any.  Specify 
whether  contributions  are  project- 
related  cash  or  in-kind. 

(10)  Total  project  cost. 

(c)  Project  description  (including 
results  from  prior  support):  Each  project 
must  be  completely  and  accurately 
described.  The  main  body  of  the 
proposal  should  be  a  clear  statement  of 
the  work  to  be  imdertaken  and  should 
include:  specific  objectives  and 
performance  measmes  for  the  period  of 
the  proposed  work  and  the  expected 
significance;  relation  to  longer-term 
goals  of  the  Pi's  project:  and  relation  to 
other  work  planned,  anticipated,  or 
underway  under  Federal  Assistance. 


The  project  description  must  not  exceed 
15  pages  in  length.  Visual  materials, 
including  charts,  graphs,  maps, 
photographs  and  other  pictorial 
presentations  are  not  included  in  the  15- 
page  limitation.  If  an  application  is 
awarded,  NMFS  will  make  all  portions 
of  the  project  description  available  to 
the  public  for  review;  therefore,  NMFS 
cannot  guarantee  the  confidentiality  of 
any  information  submitted  as  part  of 
any  project,  nor  will  NMFS  accept  for 
consideration  any  project  requesting 
confidentiality  of  any  part  of  the  project. 

Each  project  must  oe  described  as 
follows: 

(1)  Identification  of  problem(s): 
Describe  the  specific  problem  to  be 
addressed  (see  section  11  above). 

(2)  I*roject  objectives:  The  project 
description  must  identify  the  following 
three  project  objectives:  (1)  Identify  the 
specific  priority  listed  earlier  in  the 
solicitation  to  which  the  proposed 
projects  respond,  if  any.  (2)  Identify  the 
problem/opportunity  you  intend  to 
address  and  describe  its  significance  to 
the  fishing  community.  (3)  State  what 
you  expect  the  project  to  accomplish. 

If  you  are  applying  to  continue  a 
project  previously  funded  under  the 
Chesapeake  Bay  Fisheries  Research 
Program,  describe  in  detail  yoin 
progress  to  date  and  explain  why  you 
need  additional  funding. 

Objectives  should  be: 

(a)  Simple  and  easily  imderstandable. 

(b)  As  specific  and  quantitative  as 
possible. 

(c)  Clear  with  respect  to  the  "what 
and  when  "  and  should  avoid  the  "how 
and  why." 

(d)  Attainable  within  the  time,  money, 
and  human  resources  available. 

(e)  Use  action  verbs  that  are 
accomplishment  oriented. 

(f)  Identify  specific  performance 
measures. 

(3)  Residts  from  Prior  Chesapeake  Bay 
Fisheries  Research  Support:  If  any  PI  or 
CO-PI  identified  on  the  project  has 
received  Chesapeake  Bay  Fisheries 
Research  (CBSAC)  support  in  the  past  5 
years,  information  on  the  prior  award(s) 
is  required.  The  following  information 
must  be  provided: 

(a)  The  NOAA  award  number,  amoimt 
and  period  of  support; 
(bf  The  tide  of^tne  project; 

(c)  Siunmary  of  the  results  of  the 
completed  work,  including,  for  a 
research  project,  any  contribution  to  the 
development  of  human  resources  in 
science/biology; 

(d)  Publications  resiUting  from  the 
award; 

(e)  Brief  description  of  available  data, 
samples,  physical  collections  and  other 
related  research  products  not  described 
elsewhere:  and 


(f)  If  the  proposal  is  for  renewed 
support,  a  description  of  the  relation  of 
the  completed  work  to  the  proposed 
work. 

(4)  Need  for  Government  financial 
assistance:  Demonstrate  the  need  for 
assistance.  Any  appropriate  database  to 
substantiate  or  reinforce  the  need  for  the 
project  should  be  included.  Explain 
why  other  funding  sources  cannot  fund 
all  the  proposed  work.  List  all  other 
sources  of  funding  that  are  or  have  been 
sought  for  the  project. 

(5)  Benefits  or  results  expected: 
Identify  and  document  the  results  or 
benefits  to  be  derived  from  the  proposed 
activities. 

(6)  Project  statement  of  work:  The 
Statement  of  Work  is  the  scientific  or 
technical  action  plan  of  activities  that 
are  to  be  accomplished  during  each 
budget  period  of  the  project.  This 
description  must  include  the  specific 
methodologies,  by  project  job  activity, 
proposed  for  accomplishing  the 
proposal's  objective(s). 

Investigators  submitting  proposals  in 
response  to  this  annoimcement  are 
strongly  encouraged  to  develop  inter- 
institutional,  inter-disciplinary  research 
teams  in  the  form  of  single,  integrated 
proposals  or  as  individual  proposals 
that  are  clearly  linked  together.  Such 
collaborative  efforts  will  be  factored  into 
the  final  funding  decision. 

Each  Statement  of  Work  must  include 
the  following  information: 

(a)  "Hie  applicant's  name. 

(b)  The  inclusive  dates  of  the  budget 
period  covered  under  the  Statement  of 
Work. 

(c)  The  tide  of  the  proposal. 

(d)  The  scientific  or  technical 
objectives  and  procedines  that  are  to  be 
accomplished  during  the  budget  period. 
A  detailed  set  of  objectives  and 
procediues  to  answer  who,  what,  how, 
when,  and  where.  The  procedtires  must 
be  of  sufficient  detail  to  enable 
competent  workers  to  be  able  to  follow 
them  and  to  complete  scheduled 
activities. 

(e)  Location  of  the  work. 

(f)  A  list  of  all  project  personnel  and 
their  responsibilities. 

(g)  A  milestone  table  that  siunmarizes 
the  procedures  (from  item  III.D.2.c(5)(d)) 
that  are  to  be  attained  in  each  project 
month  covered  by  the  Statement  of 
Work.  Table  format  should  follow 
sequential  month  rather  than  calendar 
month  (i.e.  Project  period  Month  1 , 
Month  2...  versus  October,  November  ...) 

(7)  Federal,  state  and  local 
government  activities:  List  any  programs 
(Federal,  state,  or  local  government  or 
activities,  including  Sea  Grant,  state 
Coastal  Zone  Management  Programs, 
NOAA  Oyster  Disease  Research 


\ 


Program,  the  state/Federal  Chesapeake 
Bay  Program,  etc.)  this  project  would 
affect  and  describe  the  relationship 
between  the  project  and  those  plans  or 
activities. 

(8)  Project  management:  Describe  how 
the  project  will  be  organized  and 
managed.  Include  resumes  of  principal 
investigators.  List  all  persons  directly 
employed  by  the  applicant  who  will  be 
involved  with  the  project  If  a 
consultant  and/or  subcontractor  is 
selected  prior  to  application 
submission,  include  the  name  and 
qualifications  of  the  consultant  and/or 
subcontractor  and  the  process  used  for 
selection. 

(9)  Monitoring  of  project  performance: 
Identify  who  will  participate  in 
monitoring  the  project. 

(10)  Project  impacts:  Describe  how 
these  products  or  services  will  be  made 
available  to  the  fisheries  and 
management  communities. 

(11)  Evaluation  of  project:  The 
applicant  is  required  to  provide  an 
evaluation  of  project  accomplishments 
and  progress  towards  the  project 
objectives  and  performance  measures  at 
the  end  of  each  budget  period  and  in  the 
final  report.  The  application  must 
describe  the  methodology  or  procedures 
to  be  followed  to  determine  technical 
feasibility,  or  to  quantify  the  results  of 
the  project  in  promoting  increased 
production,  product  quality  and  safety, 
management  effectiveness,  or  other 
measurable  factors. 

(12)  Total  project  costs:  Total  project 
costs  is  the  amount  of  funds  required  to 
accomplish  what  is  proposed  in  the 
Statement  of  Work,  and  includes 
contributions  and  donations.  All  costs 
must  be  shown  in  a  detailed  budget.  A 
standard  budget  form  (SF-424A)  is 
available  from  the  offices  listed  and  on 
die  internet  (see  ADDRESSES).  NMFS  will 
not  consider  fees  or  profits  as  allowable 
costs  for  grantees.  Additional  cost  detail 
may  be  required  prior  to  a  final  analysis 
of  overall  cost  allowability,  allocability, 
and  reasonableness.  The  date,  period 
covered,  and  findings  for  the  most 
recent  financial  audit  performed,  as  well 
as  the  name  of  the  audit  firm,  the 
contact  person,  and  phone  number  and 
address,  must  be  also  provided. 

(d)  Supporting  documentation: 
Provide  any  required  documents  and 
any  additional  information  necessary  or 
useful  to  the  description  of  the  project. 
The  amount  of  information  given  in  this 
section  will  depend  on  the  type  of 
project  proposed,  but  should  be  no  more 
than  20  pages.  The  applicant  should 
present  any  information  that  would 
emphasize  the  value  of  the  project  in 
terms  of  the  significance  of  the  problems 
addressed.  Without  such  information. 


the  merits  of  the  project  may  not  be 
fully  understood,  or  the  value  of  the 
project  may  be  underestimated.  The 
absence  of  adequate  supporting 
documentation  may  cause  reviewers  to 
question  assertions  made  in  describing 
the  project  and  may  result  in  lower 
ranking  of  the  project.  Information 
presented  in  this  section  shoidd  be 
clearly  referenced  in  the  project 
description. 

IV.  Review  Process  and  Criteria 

A.  Initial  Evaluation  of  Applications. 
Applications  will  be  reviewed  by  NOAA 
to  assxne  that  they  meet  all  requirements 
of  this  announcement,  including 
eligibility  and  relevance  to  the 
Chesapeake  Bay  Fisheries  Research 
Program.  Proposals  that  do  not  support 
the  technical  and  management  priorities 
of  the  Chesapeake  Bay,  as  defined  in 
section  II.  above  will  not  be  considered 
for  funding. 

B.  Consultation  with  Experts  in  the 
Field  of  Stock  Assessment  and  Fisheries 
Research.  For  applications  meeting  the 
requirements  of  diis  solicitation,  NMFS 
will  conduct  an  individual  technical 
evaluation  (via  mail/electronic  mail)  of 
each  project.  This  review  normally  will 
involve  experts  from  both  NOAA  and 
non-NOAA  organizations.  All  comments 
submitted  to  NMFS  will  be  taken  into 
consideration  in  the  technical 
evaluation  of  projects.  Reviewers  will  be 
asked  to  score  and  comment  based  on 
the  following  foin  criteria  (total  of  50 
possible  points): 

1.  Problem  description  and 
conceptual  approach  for  resolution, 
especially  the  applicant's 
comprehension  of  the  problem(s), 
familiarity  with  related  work  that  is 
completed  or  ongoing,  and  the  overall 
concept  proposed  to  resolve  the 
problem(s)  (15  points). 

2.  Soundness  of  project  design/ 
technical  approach,  especially  whether 
the  applicant  provided  sufficient 
information  to  technically  evaluate  the 
project  and,  if  so,  the  strengths  and 
weaknesses  of  the  technical  design 
proposed  for  problem  resolution  (20 
points). 

3.  Project  management  and  experience 
and  qualifications  of  personnel, 
including  organization  and  management 
of  the  project,  and  the  personnel 
experience  and  qualifications  (5  points). 

4.  Justification  and  allocation  of  the 
budget  in  terms  of  the  work  to  be 
performed  (10  points). 

C.  Review  Panel.  NMFS  will  convene 
a  review  panel  consisting  of  at  least 
three  regional  experts  (both  NOAA  and 
non-NOAA  panelists)  in  the  scientific 
and  management  aspects  of  fisheries 
research. 


Each  individual  panel  member  will: 

1.  Provide  independent  review  based 
on  the  same  criteria  and  scoring  as  the 
technical  review. 

2.  Provide  a  numerical  ranking  of  all 
submitted  proposals  and  suggestions  for 
modifications  (i.e.,  budget,  personnel, 
technical  approach,  etc.). 

The  review  panel  will  collectively: 
1.  Discuss  all  review  conunents  as  a 
panel  incorporating  the  evaluation 
provided  by  the  technical  reviewers. 

D.  Funding  Decision.  After 
applications  have  been  evaluated  and 
ranked  numerically  by  the  review  panel, 
die  Director  of  the  NOAA/NMFS 
Chesapeake  Bay  Office,  in  consultation 
with  the  Assistant  Administrator  (AA) 
for  Fisheries.  NOAA.  will  determine  the 
projects  to  be  recommended  for  funding 
based  upon  the  technical  evaluations 
and  panel  review  comments,  and 
determine  the  amount  of  funds  available 
for  the  program.  Numeric  ranking  will 
be  the  primary  consideration  for 
deciding  which  of  the  proposals  will  be 
selected  for  funding.  In  making  the  final 
selections,  NOAA/NMFS  may  consider 
costs,  geographical  distribution,  inter- 
jurisdictional and  inter-institutional 
collaboration  and  duplication  with 
other  federally  funded  projects. 
Accordingly,  numerical  ranking  is  not 
the  sole  factor  in  deciding  which 
proposals  will  be  selected  for  funding. 
The  Director  of  die  NOAA/NMFS 
Chesapeake  Bay  Office  will  prepare  a 
written  justification  for  any 
recommendations  for  funding  that  fall 
outside  the  ranking  order,  or  for  any 
cost  adjustments.  The  exact  amoimt  of 
funds  awarded  to  each  project  will  be 
determined  in  preaward  negotiations 
between  the  applicant,  the  Grants 
Office,  and  die  NOAA/NMFS 
Chesapeake  Bay  Office  staff.  Potential 
grantees  should  not  initiate  projects  in 
expectation  of  Federal  funding  imtil  an 
award  document  signed  by  an 
authorized  NOAA  official  has  been 
received. 

E.  Applications  not  selected  for 
funding  will  be  held  in  the  Program 
Office  for  a  period  of  at  least  12  months. 

V.  Administrative  Requirements 

A.  Obligations  of  the  applicant. 
Periodic  Workshops-Investigators  will 
be  expected  to  prepare  for  and  attend 
one  or  two  workshops  with  other 
Fisheries  Research  Program  researchers 
to  encourage  interdisciplinary  dialogue 
and  collaboration. 

B.  Other  requirements.  1.  Indirect 
Cost  Rates-The  budget  may  include  an 
amount  for  indirect  costs  if  the 
applicant  has  an  established  mdirect 
cost  rate  with  the  Federal  government. 
Regardless  of  any  approved  indirect  cost 
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rate  applicable  to  the  award,  the 
maximum  dollar  amoimt  of  allocable 
indirect  costs  for  which  the  Department 
of  Commerce  will  reimburse  the 
recipient  shall  be  the  lesser  of  the  line 
item  amount  for  the  Federal  share  of 
indirect  costs  contained  in  the  approved 
budget  of  the  award,  or  the  Federal 
share  of  the  total  allocable  indirect  costs 
of  the  award  based  on  the  indirect  cost 
rate  approved  by  an  oversight  or 
cognizant  Federal  agency  and  current  at 
the  time  the  cost  was  incurred,  provided 
the  rate  is  approved  on  or  before  the 
award  end  date.  However,  the  Federal 
share  of  the  indirect  costs  may  not 
exceed  25  percent  of  the  total  proposed 
direct  costs  for  this  Program.  Applicants 
with  indirect  costs  above  25  percent 
may  use  the  amount  above  the  25 
percent  level  as  cost  sharing.  If  the 
applicant  does  not  have  a  current 
negotiated  rate  and  plans  to  seek 
reimbursement  for  indirect  costs, 
dociunentation  necessary  to  establish  a 
rate  must  be  submitted  within  90  days 
of  receiving  an  award. 

2.  The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  are 
applicable  to  this  solicitation.  However, 
please  note  that  the  Department  of 
Commerce  will  not  implement  the 
requirements  of  Executive  Order  13202 
(66  FR  49921).  pursuant  to  guidance 
issued  by  the  Office  of  Management  and 
Budget,  in  light  of  a  court  opinion 
which  found  that  the  Executive  Order 
was  not  legally  authorized.  See  Building 
and  Construction  Trades  Department  v. 
AUbaugh.  172  F.  Supp.  2d  138  (D.D.C 
2001).  This  decision  is  currently  on 
appeal.  When  the  case  has  been  finally 
resolved,  the  Department  will  provide 
further  information  on  implementation 
of  Executive  Order  13202. 

3.  Financial  Management 
Certifications/ prea ward  Accounting 
Survey-Successful  applicants,  at  the 
discretion  of  the  NOAA  Grants  Officer, 
may  be  required  to  have  their  financial 
management  systems  certified  by  an 
independent  public  accountant  as  being 
in  compliance  with  Federal  standards 
specified  in  the  applicable  Office  of 
Management  and  Budget  (0MB) 
Cinndars  prior  to  execution  of  the 
award.  Any  first-time  applicant  for 
Federal  grant  funds  may  be  subject  to  a 
preaward  accounting  survey  by  the  DOC 
specified  in  the  applicable  0MB 
Circulars/Code  of  Federal  Regulations 
prior  to  execution  of  the  award. 


Classification 

This  action  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866. 

Applications  imder  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

P\u-suant  to  Section  553(a)(2)  of  the 
Administrative  Procedure  Act,  prior 
notice  cuid  an  opportunity  for  public 
comment  are  not  required  for  this 
notification  concerning  grants,  benefits, 
and  contracts.  Therefore,  a  regulatory 
flexibihty  analysis  is  not  required  for 
purposes  of  the  Regulatory  Flexibility 
Act. 

This  document  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  (SF)  424  and  424A  have 
been  approved  by  OMB  under  their 
respective  control  numbers  0348-0043 
and  0348-0044.  Notwithstanding  any 
other  provision  of  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with,  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act,  unless  that  collection 
displays  a  currendy  valid  OMB  control 
number. 

Dated:  March  26.  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

[FR  Doc.  02-8081  Filed  4-2-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  032802C] 

Individual  Fishing  Quota  (IFQ) 
Staliehoiders;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  H.  John  Heinz  IH  Center 
for  Science,  Economics  and  the 
Environment,  at  NMFS'  request,  will 
host  a  meeting  to  discuss  quota 
allocation  programs  as  options  for 
fishery  management.  This  meeting  is 
open  to  the  public.  The  public  may  also 
attend  as  observers  and  submit  written 
statements  to  the  stakeholder  meetings 
on  May  7  and  8,  2002. 
DATES:  The  open  meeting  will  convene 
at  9  a.m.  on  Monday,  May  6,  2002. 


recess  at  5  p.m.  Small  working  sessions 
to  solicit  views  and  debate  issues  among 
pre-determined  participants  will 
continue  on  May  7  and  8,  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
The  Tremont  House  Hotel,  2300  Ship 
Mechanic  Row,  Galveston,  TX  77550, 
409-763-0300. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Hope  Katsouros  or  Laurie  Allen  at 
202-737-6307. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  discuss  the 
use  of  quota  allocation  strategies  as  a 
tool  for  fishery  management.  This  will 
be  done  by  reviewing  current  U.S. 
individual  fishing  and  transferable 
quota  programs,  community 
development  programs  and  other  cases, 
the  1999  Nationsd  Research  Council's 
report,  entitled  "Sharing  the  Fish", 
related  reports  and  literature,  and  input 
from  stakeholders.  This  meeting 
presents  an  opportunity  for  stakeholders 
to  provide  their  views  on  the  pros  and 
cons  of  this  type  of  fishery  management 
tool.  A  report  will  be  produced  by  The 
Heinz  Center  that  will  provide  a 
summary  of  public  input  and  an 
analysis  of  policy  options  considered  by 
stakeholders.  If  you  are  unable  to  attend, 
but  do  want  to  provide  input,  send  your 
written  statements  no  later  than  5  p.m.. 
April  20.  2002,  to  The  Heinz  Center. 
Attn:  IFQ  Project,  1101  Pennsylvania 
Avenue.  N.W..  Suite  735  SouUi, 
Washington.  DC.  20004. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Committee  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
those  issue  may  not  be  the  subject  of 
formal  action  during  the  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  503-326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  March  28.  2002. 
Theoptiilus  R.  Brainerd, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-«084  Filed  4-2-02;  8:45  am] 
BftUNQ  COOC  3810-22-S 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 


p.D.  032602G] 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and- 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council's  (MAFMC) 
Atlantic  Mackerel,  Squid  and  Butterfish 
Monitoring  Committee  will  hold  a 
public  meeting. 

DATES:  The  meeting  will  be  held  on 
Friday.  April  19.  2002,  from  10  a.m. 
until  4  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Sheraton  International  Hotel, 
Baltimore  Washington  International 
Airport.  7032  Elm  Road,  Baltimore,  MD; 
telephone:  410-859-3300. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  Room  2115,  300 
S.  New  Street,  Dover,  DE  19904. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331.  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  make  quota 
recommendations  for  4e  2003  fishing 
year  for  Atlantic  mackerel,  Loligo  and 
lUex  squid,  and  butterfish  and  consider 
an  in-season  adjustment  to  the  2002 
Loligo  quota. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  die  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  MAFMC's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  MAFMC  Office  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 


Dated:  March  27,  2002, 
Theuphilus  R.  Brainerd, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-8083  Filed  4-2-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.032602C] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  NMFS  has  issued  permit  1355. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement  imder  the 
Endangered  Species  Act  (ESA):  NMFS 
has  issued  permit  1355  to  Mr.  Eugene 
Greer,  of  Colimibia  Environmental 
Research  Center. 

DATES:  Permit  1355  was  issued  to  Mr. 
Eugene  Greer  on  March  21,  2002. 

ADDRESSES:  Dociunents  may  also  be 
reviewed  by  appointment  in  the  Office 
of  Protected  Resources,  F/PRl,  NMFS, 
1315  East-West  Highway,  Silver  Spring. 
MD  20910-3226  (phone:301-713-2319). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lillian  Becker.  Silver  Spring.  MD 
(phone:  301-713-2319,  fax:  301-713- 
0376,  e-mail:  Lillian.Beckei^noaa.gov). 

SUPPLEMENTARY  INFORMATION: 
Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
section  10(a)(1)(A)  of  the  ESA. 
Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 


Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 

Endangered  Shortnose  Sturgeon 
[Acipenser  brevirostrum) 

Permit  1355 

Notice  was  published  on  January  3. 
2002  that  Mr.  Eugene  Greer,  of 
Columbia  Environmental  Research 
Center  applied  for  a  scientific  research 
permit  (1355).  The  applicant  proposes 
to  test  the  effects  of  toxins  found  in  the 
waters  of  North  Carolina  on  the  growth 
and  survival  of  shortnose  sturgeon  fry. 
Up  to  3,000  fry  will  be  placed  into  water 
shipped  in  from^the  rivers  of  North 
Carolina  and  measured.  Permit  1355 
was  issued  on  March  21,  2002, 
authorizing  take  of  shortnose  sturgeon. 
Permit  1355  expires  Jime  1.  2004. 

Dated:  March  28,  2002. 
Ann  Teriiush, 

Chief  Permits.  Conservation,  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  02-8082  Filed  4-2-02;  8:45  am] 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  EDUCATION 

r4otice  of  Proposed  information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  10.  2002.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
Jime  3,  2002. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Karen  Lee,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
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mailed  to  the  Internet  address 
KarenF.Lee®omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  considtation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law.  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  March  29.  2002. 
John  D.  Tressler. 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

OfBce  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Small  Business  Innovation 
Research  (SBIR)  Program— Phase  I— 
Grant  Application  Package. 

Abstract:  This  application  package 
invites  small  business  concerns  to 
submit  a  Phase  I  research  application  for 
the  Small  Business  Innovation  Research 
(SBIR)  program.  This  is  in  response  to 
Pub.  L.  106-554,  the  "Small  Business 
Reauthorization  Act  of  2000,  H.R.  5667" 


(the  "Act")  enacted  on  December  21, 
2000.  The  Act  requires  certain  agencies, 
including  the  Department  of  Education 
(ED),  to  establish  a  Small  Business 
Innovation  Research  (SBIR)  program  by 
reserving  a  statutory  percentage  of  their 
extramural  research  and  development 
budgets  to  be  awarded  to  small  business 
concerns  for  research  or  R&D  through  a 
uniform,  highly  competitive,  three- 
phase  process  each  fiscal  year. 

Additional  Information:  The  Act 
further  requires  the  Small  Business 
Administration  (SBA)  to  issue  policy 
directives  for  the  general  conduct  of  the 
SBIR  programs  within  the  Federal 
Government.  In  order  to  avoid  public 
harm  and  comply  with  the  law  and  SBA 
Policy  Directives,  the  Department  is 
requesting  an  emergency  clearance  by 
April  10,  2002.  This  is  the  only  way  to 
assure  that  applicants  have  an  adequate 
response  time,  that  their  applications 
receive  an  expert  peer  review,  and  that 
their  awards  are  made  before  the  end  of 
the  fiscal  year. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  250. 

Burden  Hours:  10,000. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  "Browse  Pending 
Collections"  and  clicking  on  link 
number.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed 
to  202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  (540) 
776-7742  or  via  her  Internet  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[PR  Doc.  02-8052  Filed  4-2-02;  8:45  am] 

BHJJNQ  CODE  4001-01-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL -7167-61 

EPA  Science  Advisory  Board  Metals 
Assessment  Panel;  Request  for 
Nominations;  EPA  Science  Advisory 
Board  MARUVP  Review  Panel; 
Correction  to  Meeting  Location;  EPA 
Science  Advisory  Board  Clean  Air 
Scientific  Advisory  Committee; 
Advance  Meeting  Notification 

1.  Metals  Assessment  Panel;  Request  for 
Nominations 

ACTION:  Notice;  request  for  nominations 
to  serve  on  the  Metals  Assessment  Panel 
of  the  U.  S.  Environmental  Protection 
Agency's  Science  Advisory  Board. 

summary:  The  U.S.  Environmental 
Protection  Agency's  (Agency.  EPA) 
Science  Advisory  Board  (SAB)  is 
annoimcing  the  formation  of  a  Metals 
Assessment  Panel  and  is  soliciting 
nominations  of  qualified  individuals  to 
serve  on  this  Panel.  The  SAB  was 
established  to  provide  independent 
scientific  and  technical  advice  to  the 
EPA  Administrator  on  Agency 
positions;  in  this  case  advice  on 
development  of  cross-Agency  guidance 
for  assessing  certain  hazards  and  risks 
for  metals  and  metal  compounds. 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  for 
membership  on  the  Panel.  Nominations 
(preferably  in  electronic  format)  should 
include  the  individual's  name, 
occupation,  position,  qualifications  to 
address  the  issue,  and  contact 
information  (i.e.,  telephone  number,  fax 
number,  mailing  address,  email,  and/or 
Website).  To  be  considered,  all 
nominations  must  include  a  current 
resume  (preferably  electronic)  providing 
information  on  the  nominee's 
background,  experience,  and 
qualifications  for  this  Panel. 

Background 

There  has  been  considerable  interest 
in  the  scientific  assessments  that  the 
Agency  conducts  on  metals  and  metal 
compounds.  Discussions  between  the 
Agency  and  external  stakeholders,  as 
well  as  concerns  expressed  formally  as 
part  of  the  recent  Toxics  Release 
Inventory  (TRI)  lead  rulemaking,  have 
demonstrated  the  need  for  a  more 
comprehensive,  cross-Agency  approach 
to  metals  assessments  that  can  be 
applied  to  human  health  and  ecological 
assessments.  Therefore,  the  Agency  is 
developing  a  Framework  that  will  offer 
guidance  for  EPA  programs  to  use  when 
considering  the  various  environmental 
properties  of  metals,  such  as 
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persistence,  bioaccumulation  and 
toxicity,  in  assessing  the  hazards  and 
risks  of  metals  and  metal  compounds. 
As  a  first  step  in  accomplishing  this 
goal,  the  Agency  is  developing  an 
Action  Plan  that 

(a)  Identifies  the  primary  elements  to 
be  addressed  in  the  assessment 
Framework, 

(b)  Proposes  a  structure  for  the 
Framework,  and 

(c)  Sets  out  a  process  that  will 
culmiaate  in  the  production  of  the 
Framework,  per  se. 

The  Agency  has  asked  the  SAB  to 
form  a  Panel  to  provide  advice  (i.e., 
generate  an  SAB  Advisory)  on  the 
Action  Plan  and  subsequently  to  review 
(i.e.,  generate  an  SAB  Review)  the 
Framework  that  will  be  developed  over 
the  coming  year. 

The  SAB  is  negotiating  a  specific 
Charge  to  guide  the  Metals  Assessment 
Panel  consideration  of  the  Action  Plan. 
The  specific  questions  that  constitute 
the  Charge  provide  general  guidance  to 
the  nominators  about  the  technical 
qualifications  of  individuals  who  are 
being  sought  to  carry  out  the  work  of  the 
Panel.  It  is  anticipated  that  the  Panel 
will  contain  experts  who  have  proven 
knowledge  of  the  toxicology  of  metals  in 
humans  and  the  environment,  the 
transport  and  fate  of  metals  in  the 
environment,  computer  modeling  of  the 
behavior  of  metals  in  the  environment, 
risk  assessment  of  metals,  and  the 
technical  issues  that  arise  in  applying 
these  principles  in  a  decision-making 
context. 

The  current  version  of  the  Charge 
follows,  although  details  of  the  Charge 
may  change  as  a  result  of  ongoing 
discussions  between  the  Agency  and  the 
Panel.  Updates  vrill  be  posted  on  the 
SAB  Website:  www.epa.gov/sab. 

Tentative  Charge  to  the  Metals 
Assessment  Panel  of  the  SAB 

Please  comment  on  the  soimdness  of 
the  Action  Plan,  specifically  focus  on 
the  following: 

1.  Please  comment  on  the  soundness 
of  the  proposed  organizing  principles 
for  the  Framework. 

2.  EPA  has  attempted  to  capture  the 
major,  cross-cutting  scientific  issues  that 
are  specific  to  assessing  the  hazard  and 
risk  of  metals  and  metal  compounds. 
Please  comment  on  the  scientific  issues 
presented  in  the  Action  Plan.  In 
particular,  does  the  SAB  concur  that 
these  are  the  major,  cross-cutting  issues 
of  concern  with  respect  to  assessing 
hazard  and  risks  of  metals  and  metal 
compounds?  If  not,  which  issues  would 
you  add  or  delete  from  this  list  and 
why? 


3.  Has  EPA  adequately  characterized 
the  issues  and  does  the  SAB  concur 
with  the  steps  proposed  Jor  addressing 
these  issues?  Why  or  why  not? 

4.  Can  the  SAB  suggest  priorities 
within  the  list  of  issues  based  on  the 
state-of-the-science  and  the  feasibility  of 
developing  guidance  in  the  near  term. 
Which  issues  should  be  the  focus  of 
longer-term  research  efforts? 

5.  Are  there  specific 
recommendations  (including  methods 
and  models)  for  addressing  these  issues 
that  are  not  captured  by  EPA's  Action 
Plan? 

6.  Please  comment  on  the  feasibility 
of  the  proposed  process  for  drafting  the 
Framework.  Do  you  consider  the  time 
line  to  be  realistic?  Are  the  measures 
being  taken  to  involve  the  public 
adequate? 

7.  Please  comment  on  the  structure  for 
the  Framework.  Is  it  clear  and  all 
inclusive? 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  for 
membership  on  the  Panel.  Nominations 
should  include  the  individual's  name, 
occupation,  position,  qualifications  to 
address  the  issue,  and  contact 
information  (i.e.,  telephone  number,  fax 
number,  mailing  address,  email  address, 
and/or  Website).  To  be  considered,  all 
nominations  must  include  a  current 
resume  (preferably  electronic), 
providing  the  nominee's  background, 
experience,  and  qualifications. 

Nominations  should  be  submitted 
(preferably  in  electronic  format)  to  Ms. 
Stephanie  Sanzone,  Designated  Federal 
Officer,  EPA  Science  Advisory  Board, 
U.S.  Environmental  Protection  Agency 
{1400A),  1200  Pennsylvania  Avenue. 
NW,  Washington,  DC  20460,  telephone 
(202)  564-4561;  FAX  (202)  501-0323;  e- 
niail  at  sanzone.stephanie@epa.gov  no 
later  than  April  13,  2002.  The  Agency 
will  not  necessarily  formally 
acknowledge  or  respond  to 
nominations. 

The  nominations  received  through 
this  solicitation  will  be  combined  with 
nominations  obtained  through  other 
sources;  e.g.,  the  Agency,  SAB  members, 
and  particular  organizations.  From  this 
larger  group  of  nominees  (termed  the 
"WIDECAST"),  a  smaller  subset  of 
candidates  (the  "Short  List")  will  be 
identified  for  more  detailed 
consideration.  The  names  of  the  Short 
List  individuals,  along  with  a  short 
biosketch  of  each,  will  be  posted  on  the 
SAB  Website  (www.epa.gov/sab).  The 
public  will  have  the  opportunity  to 
provide  any  information,  analysis,  and 
documentation — related  to  expertise, 
knowledge,  scientific  credibility, 
conflict-of-interest,  possible  lack  of 
impartiality,  experience,  and  skills 


working  in  committees  and  advisory 
panels — that  they  feel  should  be 
considered  in  the  final  Panel  selection 
process,  "fhe  public  will  also  be  asked 
to  provide  information,  analysis,  and 
documentation  on  their  views  of  the 
Short  List  as  it  relates  to  questions  of 
whether  all  necessary  domains  of 
knowledge  are  represented  to  conduct 
the  review,  whether  all  relevant 
scientific  perspectives  are  included,  and 
whether  there  is  a  sufficient  range  of 
experience  to  conduct  a  fully  informed, 
credible  technical  review.  Sugh  data 
provided  by  the  public  will  be 
considered,  along  with  information 
collected  by  the  SAB  Staff  (e.g.,  review 
of  the  candidates'  resumes  and 
confidential  conflict  of  interest 
statements  (OGE  form  450)  and 
conversation  with  the  candidates),  when 
the  SAB  Staff  Director  makes  the  final 
decisions  on  Panel  membership  from 
the  Short  List,  in  consultation  with  SAB 
leadership,  as  needed. 

Panel  members  will  be  asked  to  attend 
at  least  one  public  meeting,  possibly 
followed  by  a  public  teleconference       J 
meeting  over  the  anticipated  3-month 
course  of  the  activity.  "The  Executive 
Committee  (EC)  of  the  SAB  vrill 
critically  review  the  Panel's  report  and 
reach  a  judgment  about  its  transmittal  to 
the  Administrator. 

2.  MARLAP  Review  Panel;  Correction 
to  Meeting  Location 

The  Multi-Agency  Radiological 
Laboratory  Analytical  Protocols 
(MARLAP)  Review  Panel  of  the 
Radiation  Advisory  Committee  (RAG)  of 
the  US  EPA  Science  Advisory  Board 
annoimced  a  meeting  for  April  23-25, 
2002  (see  67  FR  11328-11330,  March 
13,  2002).  The  meeting  location  was 
given  as  EPA  Hearing  Room  1153  in  the 
EPA  East  Headquarters  Building,  1201 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20004.  The  street  address  should 
read  1201  Constitution  Avenue,  NW, 
not  1201  Permsylvania  Avenue,  NW. 
The  other  information  given  in  the 
previous  FR  is  correct. 

3.  Clean  Air  Scientific  Advisory 
Committee;  Advance  Notification  of 
Meetings 

The  Particulate  Matter  Review  Panel 
of  the  Clean  Air  Scientific  Advisory 
Committee  (CASAC)  will  hold  two 
meetings  to  review  Agency  draft 
documents  concerned  with  the 
Particulate  Matter  National  Ambient  Air 
Quality  Standards  (NAAQS).  The  first 
meeting  will  be  held  on  July  18-19, 
2002  to  review  the  draft  Particulate 
Matter  Criteria  Document.  The  second 
meeting  will  be  held  on  September  18- 
19,  2002  to  review  the  Particulate  Matter 
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Staff  Paper.  Both  meetings  will  be  held 
in  Research  Triangle  Park.  NC.  Details 
about  these  meetings  will  appear  in  a  FR 
Notice  approximately  one  month  prior 
to  each  meeting.  Availability  of  review 
documents  will  be  posted  separately  in 
the  FR  approximately  two  months  prior 
to  each  meeting.  These  FR  Notices  will 
contain  contact  information  and 
information  concerning  how  to  provide 
comments  to  either  EPA  or  to  CASAC. 
For  further  information  concerning 
these  two  planned  meetings,  please 
contact  Mr.  Robert  Flaak,  CASAC 
Designated  Federal  Officer  at  (202)  564- 
4546,  flaak.robert@epa.gov  or  at  US  EPA 
Science  Advisory  Board,  U.S. 
Environmental  Protection  Agency 
(1400A),  1200  Pennsylvania  Avenue, 
NW,  Washington.  DC  20460. 

General  Information 

Additional  information  concerning 
the  EPA  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  found  on  the  SAB  Website 
(http://www.epa.gov/sab)  and  in  the 
Science  Advisory  Board  FY2000  Annual 
Staff  Report  which  is  available  from  the 
SAB  Publications  Staff  at  (202)  564- 
4533  or  via  ^  at  (202)  501-0256. 

Dated:  March  26.  2002. 
Donald  G.  Barnes, 

Staff  Director.  Science  Advisory  Board. 
(FR  Doc.  02-8065  Filed  4-2-02;  8:45  am) 
■LUNG  COOK 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0004;  FRL-6831-7] 

RFRA  Scientific  Advisory  Panel; 
NoUca  of  Public  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

summary:  There  will  be  a  2-day  meeting 
of  the  Federal  hisecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)  and  Food 
Quality  Protection  Act  (FQPA) 
Scientific  Advisory  Panel  (SAP)  to 
review  a  set  of  issues  being  considered 
by  the  Agency  pertaining  to  review  of 
the  Cumulative  and  Aggregate  Risk 
Evaluation  System  (CARES)t^  Model 
used  as  a  tool  for  dietary  and  residential 
pesticide  exposure  and  risk 
assessments.  The  meeting  is  open  to  the 
public.  Seating  at  the  meeting  will  be  on 
a  first-come  basis.  Individuals  requiring 
special  accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  Olga  Odiott  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  at  least  5  business  days  prior 


to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 
DATES:  The  meeting  will  be  held  on 
April  30  -  May  1,  2002  from  8:30  a.m. 
to  approximately  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Crystal  City  Hotel,  1800 
Jefferson  Davis  Highway,  Arlington,  VA. 
The  telephone  number  for  the  Sheraton 
Hotel  is  (703)  486-1111.  Requests  to 
participate  may  be  submitted  by  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPf>t.EMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  request 
must  identify  docket  control  number 
OPP-2002-0004  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  Olga 
Odiott.  Designated  Federal  Official, 
Office  of  Science  Coordination  and 
Pohcy  (7201M),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  564-8450;  fax  number: 
(202)  564-8382;  e-mail  address: 
odiott.olga@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  and  the  Food 
Quality  Protection  Act  (FQPA).  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  A  meeting  agenda 
and  copies  of  EPA  primary  bac^ound 
documents  for  the  meeting  will  be 
available  by  the  end  of  March.  You  may 
obtain  electronic  copies  of  these 
documents,  and  certain  other  related 
docimients  that  might  be  available 
electronically,  from  the  FIFRA/SAP 
Internet  Home  Page  at  http:// 
www.epa.gov./scipoly/sap/.  To  access 
this  docimient,  on  the  Home  Page,  select 
"Federal  Register  Notice  Announcing 


This  Meeting."  You  can  also  go  directly 
to  the  Federal  Register  listings  at  http:/ 
/www.epa.gov/fedregstr/. 

2.  In  person.  The  Agency  has 
established  an  administrative  record  for 
this  meeting  under  docket  control 
number  OPP-2002-0004.  The 
administrative  record  consists  of  the 
documents  specifically  referenced  in 
this  notice,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
the  review  of  key  features  of  the 
CARES^*^  model,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This 
administrative  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  administrative 
record,  which  includes  printed,  paper 
versions  of  any  electronic  comments 
that  may  be  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  fitjm  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  through  the 
mail,  in  person,  or  electronically.  Do  not 
submit  any  information  in  your  request 
that  is  considered  CBI.  To  ensure  proper 
receipt  by  EPA,  it  is  imperative  that  you 
identify  docket  control  number  OPP- 
2002-0004  in  the  subject  line  on  the 
first  page  of  your  request.  Members  of 
the  public  wishing  to  submit  comments 
should  contact  the  persons  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  to 
confirm  that  the  meeting  date  and 
agenda  have  not  been  modified. 
Interested  persons  are  permitted  to  file 
written  statements  before  the  meeting. 
To  the  extent  that  time  permits,  and 
upon  advance  written  request  to  the 
persons  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT,  interested 
persons  may  be  permitted  by  the  Chair 
of  the  FIFRA  Scientific  Advisory  Panel 
to  present  oral  statements  at  the 
meeting.  The  request  should  identify  the 
name  of  the  individual  making  the 
presentation,  the  organization  (if  any) 
the  individual  will  represent,  and  any 
requirements  for  audiovisual  equipment 
(e.g.,  overhead  projector,  35  mm 
projector,  chalkboard,  etc.).  There  is  no 
limit  on  the  extent  of  written  comments 
for  consideration  by  the  Panel,  but  oral 
statements  before  the  panel  are  limited 
to  approximately  5  minutes.  The 
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Agency  also  urges  the  public  to  submit 
written  comments  in  lieu  of  oral 
presentations.  Persons  wishing  to  make 
oral  or  written  statements  at  the  meeting 
should  contact  the  persons  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT  and 
submit  30  copies  of  their  presentation 
and/or  remarks  to  the  Panel.  The 
Agency  encourages  that  written 
statements  be  submitted  before  the 
meeting  to  provide  Panel  Members  the 
time  necessary  to  consider  and  review 
the  comments. 

1.  By  mail.  You  may  submit  a  request 
to:  Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  The  PIRIB  is 
open  bom  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

3.  Electronically.  You  may  submit 
your  request  electronically  by  e-mail  to: 
"opp-dockot@epa.gov."  Do  not  submit 
any  information  electronically  that  you 
consider  to  be  CBI.  Use  WordPerfect 
6.1/8.0  or  ASCn  file  format  and  avoid 
the  use  of  special  characters  and  any 
form  of  enayption.  Be  sure  to  identify 
by  docket  control  number  OPP-2002- 
0004.  You  may  also  file  a  request  online 
at  many  Federal  Depository  Libraries. 

II.  Background 

A.  Purpose  of  the  Meeting 

This  2-day  meeting  concerns 
scientific  issues  undergoing 
consideration  within  the  EPA  Office  of 
Pesticide  Programs  (OPP).  The  Panel 
will  review  key  features  of  the 
CARES'"^  Model  to  include  the  software 
code,  data  requirements,  data  inputs, 
and  output  reports.  The  presentation 
will  focus  on  the  operating  system  and 
will  solicit  panel  comments  and  advice 
with  respect  to  the  transparency  and 
operation  of  the  model.  CARESt^'*^  is  a 
model  for  assessing  aggregate  and 
cumulative  exposure  and  risk  to 
pesticides.  To  assist  the  Panel  in  their 
evaluation  of  CAREStm  each  Panel 
member  will  be  provided  a  copy  of  the 
CARES^^  software  and  supporting 
documentation.  The  Panel  will  also  be 
provided  with  hypothetical,  yet 
representative,  residue  and  toxicological 


data  sets  for  assessing  aggregate  and 
cumulative  exposure  and  risk  via  the 
dietary,  residential  and  drinking  water 
pathways.  Interested  public  parties  can 
obtain  a  copy  of  the  CAREStm  software 
by  contacting  Angelina  Duggan  at 
Aduggan@croplifeamerica.org.  This 
program  is  copyrighted  and  there  will 
be  a  charge  for  a  copy  of  the  program. 

B.  Panel  Report 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available 
within  60-working  days  after  the 
meeting,  and  will  be  posted  on  the 
FIFRA  SAP  web  site  or  may  be  obtained 
by  contacting  the  Public  Information 
Records  Integrity  Branch  (PIRIB)  at  the 
address  and  telephone  listed  below 
under  Unit  I. 

List  of  Subjects 

Environmental  protection. 

Dated:  March  25.  2002. 

Vanessa  T.  Vu, 

Director.  Office  of  Science  Coordination  and 
Policy. 

IFR  Doc.  02-7947  Filed  4-2-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7167-71 

EPA  Science  Advlaory  Board; 
Notification  of  Public  Advisory 
Committee  IMeeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the 
Environmental  Engineering  Committee 
(EEC,  Committee)  of  the  US  EPA 
Science  Advisory  Board  (SAB)  will  meet 
via  public  teleconference  on  the  date 
and  time  noted  below.  All  times  noted 
are  Eastern  Time.  This  meeting  is  open 
to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  Important  Notice:  Documents  that 
are  the  subject  of  SAB  reviews  are 
normally  available  from  the  originating 
EPA  office  and  are  not  available  from 
the  SAB  Office — information  concerning 
availability  of  documents  from  the 
relevant  Program  Office  (if  any)  is 
included  below.  Subsequent 
teleconference  meetings  of  the  EEC  are 
planned  for  July  3,  2002,  September  4, 
2002  and  November  6,  2002. 
Information  concerning  these  meetings 
will  appear  in  future  Federal  Register 
notices. 


1.  Environmental  Engineering 
Committee  (EEC)— May  1,  2002 

The  Environmental  Engineering 
Committee  (EEC,  Committee)  of  the  US 
EPA  Science  Advisory  Board  (SAB), 
will  conduct  a  public  teleconference 
meeting  on  May  1,  2002  hosted  from 
Room  6528,  USEPA,  Ariel  Rios  Building 
North,  1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20004.  The  meeting 
will  begin  at  12:00  pm  and  adjourn  no 
later  than  2:00  pm.  The  public  is 
encouraged  to  attend  the  meeting  in  the 
conference  room  noted  above,  however, 
the  public  may  also  attend  through  a 
telephonic  link  if  lines  are  available. 
Additional  instructions  about  how  to 
participate  in  the  conference  call  can  be 
obtained  by  calling  Ms.  Mary  Winston 
(see  contact  information  below) 

Purpose  of  the  Meeting — The  primary 
purpose  of  this  meeting  will  be  to 
review  for  approval  a  commentary 
prepared  by  the  EEC's  Risk  Reduction 
Options  Selection  Subcommittee.  The 
Committee  reviewed  the  December  20, 
1001  draft  report  of  the  Subcommittee  at 
its  January  30,  2002  conference  call  and 
agreed  that  the  report  would  be  revised 
to  address  the  comments  received. 
Those  revisions  are  in  progress  and  the 
Committee  expects  to  have  the 
commentary  available  for  consideration 
at  the  May  1,  2002  conference  call. 
The  Committee  will  also  use  the 
meeting  to  discuss  the  future  of  the  EEC. 
To  prepare  for  this,  several  members  are 
preparing  a  paper  on  the  future  of  the 
EEC  to  stimulate  discussion  at  the  May 
1  conference  call.  This  discussion  will 
also  address  the  Committee's  FY2003   ' 
plans. 

The  Committee  may  also  be  briefed  on 
issues  of  technical  interest.  For 
example,  if  schedules  permit,  there  may . 
be  a  briefing  on  nanotechnology 
addressing  both  the  state  of  the  Agency 
and  the  state  of  the  science. 

Availability  of  Review  Materials:  The 
draft  commentary  will  be  available  at 
the  SAB's  website  (v>nArw.epa.gov/sab) 
before  April  24.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  this 
teleconference  meeting  or  who  wishes 
to  submit  brief  oral  comments  (3 
minutes  or  less)  must  contact  Ms. 
Kathleen  White,  Designated  Federal 
Officer,  EPA  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460;  telephone 
(202)  564-4559;  fax  (202)  501-0582;  or 
via  e-mail  at  white.kathleen@epa.gov. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Ms.  White  no  later  than 
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noon  Eastern  Time  April  24,  2002.  An 
agenda  or  infonnation  on  participation 
in  the  above  teleconference  meeting 
may  be  obtained  from  Ms.  Mary 
Winston,  Management  Assistant,  EPA 
Science  Advisory  Board  (1400A),  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  telephone:  (202)  564-4538, 
FAX  (202)  501-0582;  or  via  e-mail  at 
winston.mary®epa.gov. 

ProTiding  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-bce  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Website  (http://www.epa.gov/sab) 
and  in  The  FY2000  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 


meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Ms. 
White  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  March  26,  2002. 
Donald  G.  Barnes, 

Staff  Director.  EPA  Science  Advisory  Board. 
[FR  Doc.  02-8064  Filed  4-2-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPfM)0764;  FRL-6830-3] 

The  AssociaMon  of  American  Pestickte 
Control  Officlala/State  RFRA  Issues 
Research  and  Evaluation  Group 
Working  Committee  on  Water  Quality 
and  Pesticide  Disposal;  Notice  of 
Public  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  Association  of  American 
Pesticide  Control  Officials  (AAPCO)/ 
State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  Working 
Committee  on  Water  Quality  and 
Pesticide  Disposal  will  hold  a  2-day 
meeting,  beginning  on  April  29,  2002, 
and  ending  April  30,  2002.  This  notice 
announces  the  location  and  times  for 
the  meeting  and  sets  forth  the  tentative 
agenda  topics.  The  purpose  of  this 
meeting  is  to  provide  an  opportimity  for 
States  to  discuss  with  EPA  matters 
related  to  pesticide  regulatory  policies 
that  affect  water  quality  and  pesticide 
disposal. 

DATES:  The  meeting  will  be  held  on 
Monday,  April  29,  2002,  from  8:30  a.m. 
to  5  p.m.  and  Tuesday,  April  30,  2002, 
from  8:30  a.m.  to  noon. 
ADDRESSES:  This  meeting  will  be  held  at 
the  Days  Inn  Crystal  City.  2000  Jefferson 
Davis  Hwy.,  Arlington,  VA. 

Comments  may  be  submitted  by  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATKXt.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-00764  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  H.  Gray,  SFIREG  Executive 
Secretary,  P.O.  Box  1249,  Hardwick,  VT 
05843-1249;  telephone  number:  (802) 


472-6956;  fax  (802)  472-6957;  e-mail 
address:  aapco@plainfield.bypass.com 
or  Georgia  A.  McDuffie,  Field  and 
External  Affairs  Division  (7506C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460; 
telephone  number:  (703)  605-0195;  fax 
number:  (703)  308-1850;  e-mail  address: 
Mcduffie.Georgia  @epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  all  parties  interested  in 
SFIREG's  information  exchange 
relationship  with  EPA  regarding 
important  issues  related  to  himian 
health,  environmental  exposure  to 
pesticides,  and  insight  into  EPA's 
decisionmaking  process  are  invited  and 
encouraged  to  attend  the  meetings  and 
participate  as  appropriate.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Infonnation,  Including  Copies  of  this 
Etocument  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00764.  The  official  record  consists 
of  the  docxmients  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  doounents.  The  public  version  of 
the  official  record  does  not  include  any 
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information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Infonnation  and  Records  Integrity 
Branch  (PERIB),  Rm.  119,  Crystal  Mall 
#2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00764  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  niunber  is  (703)  305- 

5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
nimiber  OPP-00764.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
nformation  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of, 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  ypu 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  U  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensiu*  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
ntunber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 


EPA  Report— Office  of  Water,  Office 
of  Pesticide,  &  Office  of  Enforcement 
and  Compliance  Assurance 

New  Issue  Team  Discussion 


n.  Tentative  Agenda 

Committee  Operations  &  Orientation 

Water  Quality  Registration  Review 
Issue  Team  Report 

Association  of  States  &  Interstate 
Water  Pollution  Control  Administration 
(ASIWPCA)  Introduction  and 
Presentation 

Review  of  Label  Statements  for 
Disposal 

Environmental  Fate  &  Effects  Division 
Presentation  on  OP  Cumulative  Risk 
Assessment 

Discussion  of  Pesticide  Regulatory 
Education  Program  (PREP)  Water 
Quality  Recommendations 

Schedvde  Setting 

Committee  Member  Up-date 

Office  of  Pesticide  Program  Up-date 

Office  Enforcement  and  Compliance 
Assiuance  Up-date 


List  of  Subjects 

Environmental  protection,  Hazardous 
waste  disposal,  Pesticides  and  pests, 
Water  pollution. 

Dated:  March  19,  2002.  " 

Jay  S.  Ellenberger, 

Acting  Director,  Field  and  External  Affairs 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  02-7945  Filed  4-2-02;  8:45  am) 

BILUNG  COOE  6S60-80-S 


EQUAL  EIMPLGYMENT  OPPORTUNITY 
COMMISSION 

Elementary-Secondary  Staff 
Infonnation  Report 

AGENCY:  Equal  Employment 
Opportunity  Commission  (EEO). 
ACTION:  Notice  of  information  collection 
imder  review;  Elementary-Secondary 
Staff  Information  Report  EEO-5. 

SUMMARY:  In  accordance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  announces  that  it  intends  to 
submit  to  the  Office  of  Management  and 
Budget  (0MB)  a  request  for  a  one-year 
extension  of  the  existing  collection  as 
listed  below. 

DATES:  Written  comments  on  this  notice 
must  be  submitted  on  or  before  Jime  3, 
2002. 

ADDRESSES:  Conunents  should  be 
submitted  to  Frances  M.  Hart,  Executive 
Officer,  Executive  Secretariat,  Equal 
Employment  Opportxmity  Commission, 
10th  Floor,  1801  L  Street,  NW., 
Washington.  DC  20507.  As  a 
convenience  to  commentators,  the 
Executive  Secretariat  will  accept 
comments  transmitted  by  facsimile 
("FAX")  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202) 
663-4114.  (This  is  not  a  toll-fi«e 
niunber.)  Only  comments  of  six  or  fewer 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
to  assure  access  to  the  equipment. 
Receipt  of  FAX  transmittal  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  the  Executive  Secretariat  staff  at 
(202)  663-4070  (voice)  or  (202)  663- 
4074  (TDD).  (These  are  not  toll  free 
telephone  niunbers.)  Copies  of 
■  comments  submitted  by  the  public  will 
be  available  for  review  at  the 
Commission's  library.  Room  6502. 1801 
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L  Street.  NW.,  Washington.  DC  20507 
between  the  hours  of  9:30  a.m.  and  5 
p.m. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Joachim  Neckere,  Director,  Program 
Research  and  Surveys  Division,  1801  L 
Street  NW.  Room  9222,  Washington.  DC 
20507,  (202)  663^958  (voice)  or  (202) 
663-7063  (TDD). 

SUPPLEMENTARY  INFORMATION:  The 
Commission  solicits  public  comment  to 
enable  it  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  binden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  This  Information  Collection 

Collection  Title:  Elementary- 
Secondary  Staff  Information  Report 
EEO-5. 

OMB  Number  0346-0003. 

Frequency  of  Report:  Bieimial. 

Type  of  Respondent:  Public 
elementary  and  secondary  school 
districts  with  100  or  more  employees. 

Description  of  Affected  Public:  State 
and  Local  Government. 

Number  of  Responses:  5,000. 

Reporting  Hours:  12,000. 

Federal  Cost:  $80,000. 

Number  of  Forms:  1. 

Abstract:  Section  709(c)  of  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as 
amended,  42  U.S.C.  2000e-8(c),  requires 
employers  to  make  and  keep  records 
relevcuit  to  a  determination  of  whether 
unlawful  employment  practices  have 
been  or  are  being  committed  and  to 
make  reports  therefrom  as  required  by 
the  EEOC.  Accordingly,  the  EEOC  has 
issued  regulations  which  set  forth  the 
reporting  requirement  for  various  kinds 
of  employers.  Elementary  and  secondary 
public  school  systems  and  districts  have 
been  required  to  submit  EEO-5  reports 
EEOC  since  1974  (biennially  in  even- 
numbered  years  since  1982).  Since  1996 
each  school  district  or  system  has 
submitted  all  of  the  district  data  on  a 


single  form,  EEOC  Form  168A.  The 
individual  school  form,  EEOC  Form 
168B,  was  eliminated  in  1996,  greatly 
reducing  the  respondent  burden  and 
cost. 

EEO-5  data  are  used  by  the  EEOC  to 
investigate  charges  of  employment 
discrimination  against  elementary  and 
secondary  public  school  districts.  The 
data  are  used  to  support  EEOC  decisions 
and  conciliations,  and  for  research.  The 
data  are  shared  with  the  Department  of 
Education  (Office  for  Civil  Rights  and 
the  National  Center  for  Education 
Statistics)  and  the  Department  of  Justice. 
Piu^uant  to  section  709(d)  of  Tide  VII  of 
the  Civil  Rights  Act  of  1964,  as 
amended.  EEO-5  data  are  also  shared 
with  86  State  and  Local  Fair 
Employment  Practices  Agencies 
(FEPAs). 

Burden  Statement:  the  estimated 
number  of  respondents  included  in  the 
annual  EEO-5  survey  is  5000  public 
elementary  and  secondary  school 
districts.  "The^number  of  responses  per 
respondent  is  one  report.  The  annual 
number  of  responses  is  approximately 
5.000  and  the  total  hours  per  response 
ranges  from  one  (1)  to  five  (5)  hours. 
The  estimated  total  number  of  response 
hours  is  12,000  each  time  the  survey  is 
conducted  (i.e.,  biennially.) 
Respondents  are  encouraged  to  report 
data  on  electronic  media  such  as 
magnetic  tapes  and  diskettes. 

Dated:  March  27.  2002. 

For  the  (Commission. 
Can  M.  Dominguez, 
Chair. 
[FR  Doc.  02-7988  Filed  4-2-02;  8:45  am] 

BILUNG  CODE  S750-01-M  ^ 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission.  800  North  Capitol  Street, 
NW,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011695-004. 

Title:  CMA  CGM/Norasia  Reciprocal 
Space  Charter,  Sailing  and  Cooperative 
Working  Agreement. 

Parties:  Norasia  Container  Lines 
Limited,  CMA  COM,  S.A. 

Synopsis:  The  proposed  amendment 
would  permit  CMA  COM  to  swap  slots 


from  its  allocation  on  China  Shipping 
Container  Lines  Company's  vessels 
under  the  CMA  CGM/CSG  Slot 
Exchange,  Sailing  and  Cooperative 
Working  Agreement,  FMC  Agreement 
No.  011712,  with  Norasia  in  exchange 
for  slots  from  Norasia's  allocation  imder 
the  subject  agreement. 

Agreement  No. :  01 1 796. 

Title:  CMA  CGM/Lloyd  Triestino  Slot 
Exchange,  Sailing  and  Cooperative 
Working  Agreement. 

Parties:  CMA  CGM,  S.A.,  Lloyd 
Triestino  Di  Navigazione  S.p.A. 

Synopsis:  Under  the  proposed 
agreement,  the  parties  may  consult  on 
sailing  schedules,  ports  served,  service 
frequency,  and  the  exchange  of  slots  or 
space  on  their  respective  vessels  in  the 
trades  between  U.S.  West  Coast  ports 
and  ports  in  Asia.  The  parties  request 
exp€»dited  review. 

Agreement  No. ;  1 1 797. 

Title:  New  Caribbean  Service 
Consortium  Agreement. 

Parties:  CMA  CGM,  S.A.,  Hapag-Uoyd 
Container  Linie  GmbH,  P&O  Nedlloyd 
Limited/P&O  Nedlloyd  B.V.,  Hamburg- 
Siid  KG,  Compania  Sud  Americana  de 
Vapores,  S.A. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  share  their 
vessels  in  the  trade  between  ports  in 
Puerto  Rico  and  the  U.S.  Virgin  Islands, 
on  the  one  hand,  and  ports  in  North 
Europe,  the  Caribbean,  and  Central 
America,  on  the  other  hand. 

Dated:  March  25.  2002. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, . 
Secretary. 
(FR  Doc.  02-8046  Filed  4-2-02;  8:45  am) 

MLUNG  cow  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Request  for  Additional 
Infomwtlon 

The  Commission  gives  notice  that  it 
has  requested  that  the  parties  to  the 
below  listed  agreement  provide 
additional  information  pursuant  to 
section  6(d)  of  the  Shipping  Act  of  1984, 
46  U.S.C.  app.  1705(d).  The  Commission 
has  determined  that  further  information 
is  necessary  to  evaluate  the  impact  of 
the  proposed  agreement  on 
transportation  costs  and  services.  This 
action  prevents  the  agreement  from 
becoming  effective  as  originally 
scheduled. 

Agreement  No. ;  201 1 28. 

Title:  Florida  Ports  Conference  U. 

Parties:  Canaveral  Port  Authority; 
Broward  County.  Port  Everglades 
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Department;  Jacksonville  Port 
Authority;  Port  of  Key  West,  City  of  Key 
West  Transportation  Department; 
Manatee  County  Port  Authority;  Miami- 
Dade  Coimty,  Port  of  Miami;  Ocean 
Highway  and  Port  Authority,  Nassau 
County,  Port  of  Femandina;  Port  of 
Palm  Beach  District;  Panama  City  Port 
Authority;  City  of  Pensacola,  Port  of 
Pensacola;  and  Tampa  Port  Authority. 

Dated:  March  29.  2002. 


License  No. 


4088F 


By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  02-8048  Filed  4-2-02;  8:45  am] 

BILUNG  CODE  673(M)1-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Reissuance 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 

Name/address 


Intermediary  license  has  been  reissued 
by  the  Federal  Maritime  Commission 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984,  as  amended  by  the  Ocean 
Shipping  Reform  Act  of  1998  (46  U.S.C. 
app.  1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
46  CFR  515. 


Mie  Freight  Services,  Inc.  5340  W.  104th  Street  Los  Angeles.  CA 
90045. 


Date  reissued 


February  10.  2002. 


Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

IFR  Doc.  02-8047  Filed  4-2-02;  8:45  am) 

BILUNG  CODE  6730-01-F 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission     ; 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  4456NF. 

Name:  Arrisco  International,  Inc. 

Address:  1808  G  Associates  Lane, 
Charlotte,  NC  28217. 

Date  Revoked:  March  14  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  2944F. 

Name:  Astral  International  Shipping 
Services,  Inc. 

Address:  2414  World  Trade  Center, 
New  Orleans,  LA  70130. 

Date  Revoked:  March  3,  2002. 

Reason:  Failed  to  maintain  valid 
bond. 

License  Number:  4455NF. 

Name:  Cargo  Transport,  Inc. 

Address:  6700  Marginal  Way,  SW, 
Seattle,  WA  98106. 

Date  Revoked:  February  22,  2002. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  12237N. 

Name:  Costa  Rica  Carriers,  Inc. 

Address:  8620  NW  70th  Street, 
^liami.  FL  33166. 


Date  Revoked:  March  18,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  2467F. 

Name:  L.  C.  Forwarding  International 
Company. 

Address:  150  Marine  Street,  Lake 
Charles,  LA  70601. 

Date  Revoked:  March  31,  2002. 

Reason:  Siurendered  license 
volimtarily. 

License  Number:  2689F. 

Name  :  Raul  Nunez  dba  Nimez 
Forwarding  Company-. 

Address:  14655  Northwest  Freeway, 
Suite  119,  Houston,  TX  77040. 

Date  Revoked:  March  14,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4257F. 

Name:  Road  Rimner  International, 
Inc.  dba  hitemational  Delivery  Systems. 

Address:  1021  Stuyvesant  Avenue, 
Union,  NJ  07083. 

Date  Revoked:  March  2,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  12426N. 

Name:  Windward  Container  Lines, 

Inc. 

Address:  2630  NW  75th  Avenue, 
Miami,  FL  33122-1432. 

Date  Revoked:  February  14,  2002. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  17228N. 

Name:  YTN  Corp. 

Address:  122  N.  Commonwealth 
Avenue,  #311,  Los  Angeles,  CA  90004. 

Date  Revoked:  March  1,  2002. 

Reason:  Surrendered  license 
voluntarily. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FR  Doc.  02-8045  Filed  4-2-02;  8:45  am] 
BHJJNG  CODE  6730-01-4> 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Int'l  Cargo,  LLC,  98  Craig  Road. 
Manalapan,  NJ  07726.  Officer: 
Katharine  Buonomo,  President 
(Qualifying  Individual). 

Delcon  Line  (USA),  Inc.,  18726  Western 
Avenue,  Gardena,  CA  90248.  Officers:  • 
Sunee  Noh,  Managing  Director 
(Qualifying  Individud)  Doo  Hee  Lee, 

-    CEO. 

All  Transport  LLC,  2824  May  Avenue, 
Redondo  Beach,  CA  90278.  Officer: 
Andres  J.  Villablanca,  CEO  Qualifying 
Individual. 

Top  Line  Logistics  Inc.,  147-40  184th 
Street,  Jamaica,  NY  11413.  Officers: 
Almon  S.C.  Lee,  President  (Qualifying 
Individual)  Violet  Homg,  Vice 
President. 

Remnant  Shipping,  Inc.,  14928  S. 
Figueroa  Street,  Gardena,  CA  90248. 
Officer  Soonyoimg  Chung,  CEO 
(Qualifying  Individual). 
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Fashion  Container  Line  LLC  dba  FMI 
Inc.  dba.  FMI  Trucking  dba  FMI 
International,  800  Federal  Blvd., 
Carteret,  NJ  07008.  Officers:  Geoff 
Tice,  Vice  President  (Qualifying 
Individual)  Ernie  DeSaye,  President. 

Navivan  Corp.,  200  Crofton  Road,  Suite 
2,  Bldg.  10-B.  Kenner,  LA  70062. 
Officers:  Ivan  Lopez,  Director 
(Qualifying  Individual)  Eric  Lopez, 
Director. 

Global  Freight  Transport  Inc..  17  Jessica 
Lane.  North  Brunsvdck.  NJ  08902. 
Officer:  William  Roach,  President 
(Qualifying  Individual). 

Diaz  &  Flores,  Inc..  RR  3.  Box  4550,  San 
Juan.  PR  00928.  Officers:  Rosa  Marina 
Flores.  President  (Qualifying 
Individual)  Paulette  Diaz  Barbosa. 
Vice  President. 

Nod- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

Caribbean  Int'l  Cargo  Transport,  hic. 

dba,  Caribbean  hit'l  Forwarders  and 

Consolidators.  toe.  2759  NW  82 

Avenue,  Miami,  FL  33122.  Officers: 

Soraya  Quintana.  Export  Agent 

(Qualifying  tadividual)  Joaquin 

Hernandez,  Director. 
Sun  Island  Freight  L.C..  17401  NW  8th 

Street.  Pembroke  Pines.  FL  33029. 

Officers:  Jerome  Anthony  Lafond, 

Treasiu^r/Secretary  (Qualifying 

Individual)  Maurice  Holder, 

President. 
1st  Class  totemational,  toe,  8242  A 

Sandy  Court,  Jessup,  MD  20794. 

Officer:  Raef  Boussi,  President 

(Qualifymg  todividual). 
Embassy  Cargo  NJ  toe,  45  Tamarack 

Circle,  Skillman.  NJ  08558.  Officers: 

Silvio  Travia,  President  (Qualifying 

todividual)  Fabrizio  Travia,  Vice 

President. 
Momentum  Logistics  Corp.,  16311  Stone 

Grove  Lane.  Cerritos,  CA  90703. 

Officer:  Ralph  Koo,  Director/ 

President. 
Swiftpak,  toe.  17352  SW  35th  Street, 

Miramar.  FL  33029.  Officers: 

Jacquelm  Carter.  President 

(Qualifying  todividual)  Howard 

Carter,  CEO. 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicants 

AJB  International  Transport,  Inc..  5013 
North  Hale  Avenue.  Tampa.  FL 
33614.  Officer:  Alejandro  Barbosa, 
President  (Qualifying  Individual). 

Worchel  Transport  toe  dba  Prime 
Transport,  150-4  183rd  Street, 
Springfield  Gardens,  NY  11413. 
Oifficers:  Sam  Fischel.  President 
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(Qualifying  todividual)  David 

Wortman,  Vice  President. 
Sun  Continental  Logistics,  toe,  10834  S. 

La  Cienega  Blvd.,  toglewood,  CA 

90304.  Officers:  Jack  Y.  M.  Kao, 

President  (Qualifying  todividual) 

Yoke  Liu,  Vice  President. 

Dated:  March  29,  2002. 
Bryant  L.  VanBrakie, 
Secretary. 
(FR  Doc.  02-8044  Filed  4-2-02;  8:45  am] 

MLUNQCOOE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  CkHitrol  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  to  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
inunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  mspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Conmients 
must  be  received  not  later  than  April  17. 
2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin.  Vice  President) 
1000  Peachtree  Street,  NE.,  Atlanta, 
Georgia  30309-4470: 

1.  Noel  Mitchell  Dowling,  Jr.,  Dothan, 
Alabama;  to  acquire  additional  votmg 
shares  of  BancSouth  Corporation, 
Dothan,  Alabama,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  BankSouth,  Dothan,  Alabama. 

2.  Johnny  Fred  Coleman,  Livtogston, 
Tennessee;  to  acquire  additional  voting 
shares  of  American  Bancshares 
Corporation,  Dothan,  Alabama,  and 
thereby  indirectly  acquire  additional 
voting  shares  of  American  Bank  &  Trust 
of  the  Cumberlands,  Livingston, 
Tennessee. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Don  H.  Carlton  and  Brenda  C. 
Bruton,  both  of  Tulsa,  Oklahoma;  to 
acquire  voting  shares  of  ASB 
Corporation,  Tulsa,  Oklahoma,  and 
thereby  mdirectly  acquire  votmg  shares 
of  American  State  Bank,  Tulsa, 
Oklahoma. 


Board  of  Governors  of  the  Federal  Reserve 
System.  March  28,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-8013  Filed  4-2-02;  8:45  am] 
BHJJNO  CODE  «210-01-« 


FEDERAL  RESERVE  SYSTEM 

Fofmations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
includmg  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
mdicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors,  toterested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holdtog  companies  may  be  obtained 
from  the  National  taformation  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  26,  2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Nicolet  Bankshares,  Inc.,  Green 
Bay,  Wisconsin;  to  become  a  bank 
holdtog  company  by  acquirmg  100 
percent  of  the  voting  shares  of  Nicolet 
National  Bank,  Green  Bay,  Wisconsm. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue, 
Minneapolis.  Minnesota  55480-0291: 

1.  Peoples  State  Bancorp,  Inc., 
Mimismg,  Michigan;  to  become  a  bank 
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holding  company  by  acquirmg  100 
percent  of  the  voting  shares  of  Peoples 
State  Bank  of  Mimising.  Munismg. 
Michigan. 

2.  State  Bancshares  of  Ulen,  Inc., 
Dilworth,  Miimesota;  to  acquire  100 
percent  of  the  voting  shares  of  K 
Roberts,  toe,  Hendrum,  Minnesota,  and 
thereby  indirectly  acquire  voting  shares 
of  Viking  Bank,  Hendnmi,  Minnesota. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1 .  Lauhtzen  Corporation,  Omaha, 
Nebraska;  to  acquire  up  to  0.9  percent 
of  the  voting  shares  of  First  National  of 
Nebraska,  toe,  Omaha,  Nebraska,  and 
thereby  indirectly  acquire  votmg  shares 
of  First  National  Bank  of  Omaha, 
Omaha,  Nebraska;  First  National  Baak, 
North  Platte,  Nebraska;  Platte  Valley 
State  Bank  &  Trust  Co.,  Kearney, 
Nebraska;  Fremont  National  Bank  & 
Trust  Co.,  Fremont,  Nebraska;  First 
National  Bank  &  Trust  Company, 
Columbus,  Nebraska,  First  National 
Bank,  Overland  Park,  Kansas;  First 
National  Bank  South  Dakota,  Yankton, 


South  Dakota;  First  National  of 
Colorado,  toe,  Fort  Collins,  Colorado; 
and  thereby  mdirectly  acquire  voting 
shares  of  First  National  Bank,  Fort 
Collins,  Colorado;  Union  Colony  Bank. 
Greeley.  Colorado;  First  National  Bank 
of  Colorado,  Boulder,  Colorado;  First 
National  of  Illinois,  toe,  Omaha, 
Nebraska;  and  thereby  indirectly  acquire 
votmg  shares  of  Castle  Bank,  N.A., 
DeKalb,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  28,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-8012  Filed  4-2-02;  8:45  am] 

BILUNG  CODE  6210-01-8 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 


Trans  No. 


20020467 


20020476 
20020477 
20020484 

20020485 

20020487 


20020488  .. 
200020489 


20020441 

20020462 

20020471 
20020482 
20020502 

20020503 

20020504 
20020506 


20020511 
20020513 


Acquiring 


Acquired 


Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
to  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  foUowmg  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
totends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waitmg  period. 


Entities 


Transaction  Granted  Earty  Termination,  03/05/2002 


Express  Scripts,  Inc 


Givaudan,  S.A  

Royal  Dutch  Petroleum  Company  .... 
Telephone  and  Data  Systems,  Inc. 

Voting  Trust. 
Lee  Enterprises  Incorporated  

Community    Newspaper    Holdings, 
Inc. 


ALLTEL  Corporation 

Welsh,  Carson,  Anderson  7  Stowe 
VIII,  LP. 


Richard  O.  Ullman 


Nestle  S.A 

Siemens  und  Shell  Solar  GmbH 
MCTInc  


Robert  S.  Howard  and  Lillian  I.  How- 
ard. 
Dow  Jones  &  Company,  Inc 


Verizon  Communications  Inc 

SAWIS   Communications   Corpora- 
tion. 


Airport  Properties,  LLC  ("APLLC")  . 
CFI  of  New  Jersey,  Inc.  ("CFINJ")      " 
CFI,  Inc.  ("CFI") 
National      Prescription      Administrators, 

("NPA") 
NPA  of  New  York,  IPA,  Inc.  ("IPA") 
The  Ullman  Family  Partnership,  LP  ("LP") 
FIS-North  America,  Inc 
Siemens  und  Shell  Solar  GmbH 
MCT,  Inc 

Howard  Publications,  Inc 

The  Ashland  Daily  Independent,  Inc 

The  Joplin  G\obe,  Inc 

The  Mankato  Free  Press,  Inc 

The  Sharon  Herald 

Verizon  South  Inc 

SAWIS  Communk»tions  Corporation 


Inc. 


Transaction  Granted  Early  Termination,  03/08/2002 


The  Titan  Corporation 


Stonebridge   Partners  Equity   Fund 
III,  LP. 

Ripplewood  Partners,  LP 

BJ  Services  Company  

The  Shaw  Group  Inc  

Societe  des  Participations  du  Com- 
missariat. 

Vector  Group  Ltd  

Mr.  Paris  Mouratoglou 


Province  Healthcare  Company 
Sun  Capital  Partners  II,  LP  .... 


Jaycor,  Inc.  Employee  Stock  Owner- 
ship Plan. 
General  Electric  Company  


Proxim,  Inc 

Great  Lakes  Chemical  Corporation  .. 
The  IT  Group.  Inc.,  Debtor  in  Pos- 
session. 
Duke  Energy  Corporation 


Gary  L  Hall  

Innogy  Holdings  pte 


Memorial  Health  Systems,  Inc 
Questron  Technology,  Inc  


Jaycor,  Inc 

Hunter  Fan  Company 

Proxim,  Inc 
OSCA,  Inc 
The  IT  Group,  Inc.,  Debtor  in  Possession 

Duke  Engineering  &  Services,  Inc 

The  Medallion  Company,  Inc 
Delaware  Mountain  Wirid  Farm  L.P. 
NWP  Indian  Mesa  Wind  Farm  LP 
Pennsylvania  Windfarms  Inc 
Henry  County,  Inc 
Questron  Technology,  Inc 
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response  to  their  out-of-pocket  costs,  diuation  of  enrollment,  nimiber  of 


himian  subjects  and  data 
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Trans  No. 


200020517 

20020475  . 
20020486  . 
20020494  . 

20020512  . 

20020483  . 

20020497  . 

20020498  . 

20020505 

20020524 
20020530 

20020533 
20020534 
20020535 
20020536 
20020537 
20020544 


Acquiring 


Gentries  pic 


Acquired 


NewPower  Holdings,  Inc 


Entities 


NewPower  Holdings.  Inc 


Transaction  Granted  Early  Termination,  03/11/2002 


Maverick  Tube  Corporation 

aaiPtiarma  Inc  

Pharmacia  Corporation 


PeopleSoft,  Inc 


Precision  Tube  Holding  Corporation 

Eli  Lilly  and  Company 

Nastech    Pharmaceutical   Company 

Inc. 
Peoplesoft,  Inc 


Precision  Tube  Holding  Corporation 

Eli  Lilly  and  Company 

Nastech  Pharmaceutical  Company  Inc 

Momentum  Business  Applications,  Inc 


Transaction  Granted  Early  Termination,  03/12/2002 


Level  3  Communications.  Inc 

Moody's  Corporation  

MidAmerican  Energy  Holdings  Com- 
pany. 
U.S.  Bancorp  


Rebar,  LLC  

KMV  Corporation  

The  Williams  Companies.  Inc 

First  Defiance  Financial  Corp 


CorpSoft,  Inc 

KMV  Corporation 

Kem  River  Gas  Transmission  Company 

The  Leader  Mortgage  Company,  LLC 


Transaction  Granted  Early  Termination,  03/15/2002 


WLR  Recovery  Fund.  LP. 


Code.  Hermessy  &  Simmons,  IV. 
LP. 

Forstmann  Little  &  Co.  Equity  Part- 
nership V,  L.P. 

Forstmann  Little  &  Co.  Subordinated 
Debt  &  Equit  Mgnrrt.  VI. 

Forstmann  Little  &  Co.  Equity  Part- 
nership—VII,  LP. 

Forstmann  Little  &  Co.  Sub.  Debt  & 
Equity  Mgmt.  Buyout  VII. 

Forstmann  Little  &  Co  Subordinated 
Debt  &  Equity  Mgmt.  VIII. 

AT4T  Wireless  Sen/ices.  Inc 


The  LTV  Corporation 

Furnishings  International  Inc. 

MCLeodUSA  Incorporated  .... 
MCLeodUSA  Incorporated  .... 
MCLeodUSA  Incorporated  ... 
MCLeodUSA  Incorporated  ... 
MCLeodUSA  Incorporated  ... 
AT&T  Wireless  Sennces,  Inc 


EGL-LTV  Holding  Com. 

LTV  Steel  Company,  Inc. 

Berkline  Corporation 

Blue  Mountain  Trucking  Corporatk>n 

Universal  Furniture  Limited 

MCLeodUSA  Incorporated 

MCLeodUSA  Incorporated 

MCLeodUSA  Incorporated 

It^LeodUSA  Incorporated 

MCLeodUSA  Incorporated 

AT&T  Wireless  PCS  of  Philadelphia,  LLC 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay;  or,  Chandra  L. 
Kennedy.  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office.  Biireau  of 
Competition,  Room  303.  Washington. 
DC  20580.  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  02-8017  Filed  4-2-02;  8:45  am) 

BHXING  COOe  S7SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Agency  Information  Collection 
Acth^itlM:  Proposed  Collsction; 
Comment  Request 

agency:  Agency  for  Healthcare  Research 
and  Quality.  HHS. 
ACTION:  Notice. 

summary:  This  notice  annoimces  the 
intention  of  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  to  request 
the  Office  of  Management  and  Budget 


(OMB)  to  allow  the  proposed 
information  collection  project:  "EnroUee 
Survey  of  Relationship  Between  Out-of- 
Pocket  Costs  and  Use  of  Prescribed 
Medications".  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)),  AHRQ  invites  the  public 
to  comment  on  this  proposed 
information  collection. 

DATES:  Comments  on  this  notice  must  be 
received  by  June  3.  2002. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Cynthia  D.  McMichael. 
Reports  Clearance  Officer,  AHRQ.  2101 
East  Jefferson  Street,  Suite  500. 
Rockville,  MD  20852^908. 

Copies  of  the  proposed  collection 
plans,  data  collection  instruments,  and 
specific  details  on  the  estimated  burden 
can  be  obtained  from  the  AHRQ  Reports 
Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  D.  McMichael,  AHRQ  Reports 
Clearance  Officer.  (301)  594-3132. 


SUPPLEMENTARY  INFORMATION: 

Proposed  Proiect 

"EnroUee  Survey  of  Relationship 
Between  Out-of-Pocket  Costs  and  Use  of 
Prescribed  Medications" 

The  project  is  being  conducted  in 
response  to  an  AHRQ  task  order  entitled 
"Patient  Safety  and  the  Quality  of  Care: 
An  Examination  of  Economic  and 
Structural  Characteristics.  Working 
Conditions,  and  Technological 
Advances"  [issued  under  Contract  290- 
00-0012:  Accelerating  the  Cycle  of 
Research  through  a  Network  of 
Integrated  Delivery  Systems  with  the 
Center  for  Health  Care  Policy  and 
Evaluation.  UnitedHealth  Group, 
Minnetonka.  MN). 

Past  research  suggests  that  increases 
in  out-of-pocket  costs  are  associated 
with  decreased  medication  use  in  the 
elderly  who  have  a  drug  benefit. 
Furthermore,  reductions  in  medication 
use  have  been  associated  with  increases 
in  visits  to  physicians'  offices  and 
emergency  departments  and  admissions 
to  hospitds  and  long-term  care 
fecilities. 

When  Medicare  beneficiaries  alter 
their  use  of  prescription  medications  in 


response  to  their  out-of-pocket  costs, 
patient  safety  and  quality  of  care  may  be ' 
compromised. 

As  suggested  by  OMB.  we  have  been 
in  communication  v«th  the  Center  for 
Medicare  &  Medicaid  Services  (CMS) 
[contact:  Frank  Eppic.  Deputy  Director, 
Information  and  Methbds  Group,  ORDI. 
tel:  410-786-7950  or  FEppic@hcfa.org) 
regarding  the  availability  of  data  on  this 
topic,  particularly  CMS's  Medicare 
Current  Beneficiary  Survey  (MCBS). 
Examination  of  raw  response 
frequencies  on  the  1999  MCBS  survey 
indicate  that  fewer  than  2%  (319/16670 
total  respondents)  cite  costs  or  lack  of 
coverage  as  primary  reasons  for  not 
getting  a  prescription  filled.  This  small 
percentage  seems  to  be  inconsistent 
with  other  reports  on  the  inadequacy  of 
drug  benefits  for  the  elderly.  However, 
the  MCBS  does  not  inquire  whether 
Medicare  beneficiaries  get  prescriptions 
filled,  but  take  less  medication  than 
prescribed  because  of  out-of-pocket 
costs  or  caps  on  drug  benefits.  In 
addition,  the  amoimt  of  drug  coverage  is 
not  ascertained.  Since  data  to  determine 
the  prevalence  of  cost-related  reductions 
in  medication  use  under  different  drug 
benefits  and  subsequent  worsening 
health  or  increased  use  of  health  care 
services  are  sparse,  additional  research 
on  this  important  issue  is  warranted. 
The  proposed  study  will  utilize  the 
Center  for  Health  Care  Policy  and 
Evaluation's  administrative  database 
that  includes  several  Medicare+Choice 
health  plans  that  have  provided  a 
limited  drug  benefit  in  2002.  Data 
collected  by  survey  will  determine  how 
often  out-of-pocket  costs  or  caps 
incurred  under  the  available  drug 
benefit  caused  Medicare  beneficiaries  to 
alter  their  use  of  prescription  medicines 
including  not  getting  a  prescription 
filled  or  refilled  or  taking  reduced 
doses.  These  are  the  dependent 
variables  for  the  study. 

Survey  data  will  be  used  to  identify 
medications  that  have  not  been  taken  or 
reduced  and  alternatives  that  have  been 
used  to  make  judgments  about  the 
potential  clinical  consequences  of  any 
changes  in  medication-taking  behavior. 
In  addition,  respondents'  perceptions  of 
the  effects  of  any  changes  in  medication 
use  on  their  health  status  and  utilization 
of  other  services  (physician  visits, 
emergency  department  visits  and 
hospital  admissions)  will  be 
ascertained.  Several  potential  correlates 
will  be  assessed  as  well,  most  of  which 
are  based  on  previous  studies  of 
medication  use  in  the  elderly 
population.  Other  key  variables  will  be 
extracted  from  administrative 
(enrollment  and  claims)  data  including 
age,  gender,  identity  of  the  health  plan. 
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duration  of  enrollment,  number  of 
prescription  claims,  types  of 
medications,  prescription  copayments, 
number  of  physician  visits  and  hospital 
admissions  during  the  period  prior  to 
the  survey. 

Data  Confidentiality  Provisions 

Assurances  of  confidentiality  will  be 
given  to  participants  within  the 
informed  consent  form  that  each  person 
will  sign  prior  to  participation  [See 
Appendix  1).  These  assurances  explain 
the  applicability  of  AHRQ's 
confidentiality  statute.  42  U.S.C.  299c- 
3(c).  [See  Appendix  2).  The  consent 
form  will  be  reviewed,  modified  if 
requested  and  approved  by  an 
Institutional  Review  Board  and  sent  to 
survey  recipients  along  with  the  survey 
[see  Appendix  3).  the  Center  for  Health 
Care  Policy  and  Evaluation  has  an 
extensive  security  program  in  place  to 
safeguard  the  privacy  and 
confidentiality  of  data.  This  multi-tiered 
program,  comprised  of  both  policies  and 
specific  procedures,  promotes 
compliance  with  all  legal  and  regulatory 
requirements  for  privacy  protection  of 
individually  identifiable  health 
information.  Building  and  office  access 
cards  and  computer  identification  codes 
and  passwords  are  in  operation. 

Encryption  and  authentication  are 
utilized  where  control  over  sensitive 
information  is  required  including  file 
transfers  (e.g.,  (FTP)  and  data  processing 
applications.  Automated  monitoring 
(network  and  platform  intrusion 
detection)  and  system  firewalls  are 
established  for  all  major  network 
interface  points. 

Additional  confidentiality  procedures 
include:  (1)  Written  agreements  with  a 
subcontractor  hired  to  administer  the 
questionnaire;  (2)  use  of  key-code 
processes  and  encryption  to  protect 
individual  identity  of  data  records  in 
the  Center  for  Health  Care  Policy  and 
Evaluation's  administrative  database;  (3) 
use  of  study-specific  keys  for  data 
transmission  and  linkage  of  sample 
information  and  survey  data;  (4  efforts 
to  ensure  that  the  least  sensitive  level  of 
data  possible  is  used  or  transmitted  in 
the  conduct  of  research;  (5)  destruction 
of  data  files  after  completion  of  the 
research  project,  approximately  one  year 
after  the  find  report  is  filed  un'der  the 
task  order  or  one  year  after  the  final 
report  is  filed  under  the  tasks  order  or 
one  year  after  a  joiunal  article  is 
published  based  upon  the  final  report, 
whichever  is  later  (to  allow  access  to 
assist  other  scientists  seeking  to  validate 
or  replicate  results);  and  (6)  written 
policies  and  procedures  and  training  of 
employees  in  regards  to  protection  of 


human  subjects  and  data 
confidentiality. 

Data  Products 

Data  will  be  produced  in  the 
following  forms: 

1.  A  file  will  be  developed  comprising 
the  sample  from  the  Center  for  Health 
Care  Policy  and  Evaluation's  database  of 
eru-ollment  and  claims  to  be  used  to 
collect  the  survey  data.  The  sample  file 
will  contain  an  investigator-assigned, 
study  specific  case  identity  code  that 
will  allow  the  survey  results  file  to  be 
linked  back  to  the  administrative  data. 

2.  A  second  file  will  include 
information  on  the  final  disposition  of 
all  cases  and  survey  responses  along 
with  variables  derived  from 
administrative  data.  This  file  will  be 
analyzed  to  generate  research  reports. 
The  proportion  (probability)  that  an 
individual  in  the  study  population 
altered  his/her  prescription  mediation- 
taking  behavior  because  of  out-of-pocket 
costs  or  limits  on  drug  benefits  will  be 
estimated  with  95%  confidence 
intervals.  The  probabilities  of  altered 
medication  use  secondary  to  out-of- 
pocket  costs  or  caps  on  drug  benefits 
will  be  analyzed  separately.  Since  the 
sampling  design  provides  equal 
probabilities  of  selection  without  cluster 
techniques,  design  effects  do  not  need  to 
be  taken  into  consideration  during 
estimation  of  the  probabilities  and 
confidence  intervals  (variance).  The 
finite  population  correction  factor 
should  also  be  negligible.  Missing  data 
on  partially  completed  surveys  will  be 
imputed.  Estimates  and  tests  of 
potential  explanatory  variables  will  be 
generated  by  two-step  regression  models 
in  an  effort  to  control  non-response  bias. 

The  data  are  intended  to  be  used  for 
piirposes  such  as: 

1.  Providing  information  about  the 
extent  and  correlates  of  reduced 
prescription  drug  use  to  help  define  the 
circimistances  when  out-of-pocket  costs 
might  become  a  quality/safety  issue. 

2.  Helping  to  inform  policymakers 
about  how  current  drug  benefits  being 
provided  by  Medicare+Choice  plans 
affect  patients'  quality  of  care. 

3.  Informing  tne  design  of  drug 
benefits  for  Medicare  beneficiaries  that 
foster  quality  care  by  considering 
financial  barriers  to  effective  use  of 
pharmaceuticals. 

Method  of  Collection 

The  population  to  be  studied  consists 
of  individuals  enrolled  in  the  Center  for 
Health  Care  Policy  and  Evaluation's 
UnitedHealthcare  Medicare-t-Choice 
health  plans  that  provide  a  drug  benefit 
in  2002,  from  which  a  sample  will  be 
drawn  and  surveyed.  The  Center  for 
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Health  Care  Policy  &  Evaluation 
maintains  a  database  comprised  of 
enrollment  and  claims  data  generated  by 
these  health  plans.  Actual  2002 
enrollment  will  be  used  for  sampling. 
None  of  drug  benefits  being  studied 
require  a  deductible  and  all  will  use  the 
same  formulary  or  preferred  drug  list. 

Investigators  will  use  the  enroTlraent 
and  claims  database  to  define  the 
sampling  firame  for  the  study.  Pharmacy 
claims  will  not  be  used  for  sample 
selection  because  they  would  be  missing 
if  enrollees  do  not  get  prescriptions 
filled,  and  selecting  people  because  they 
had  a  pharmacy  claim  could  bias 
estimates  of  cost-altered  medication  use. 
Since  medication  use  and  out-of-pocket 
prescription  posts  are  related  to  the 
presence  of  chronic  conditions, 
selection  of  eiuollees  will  be  based  on 
diagnoses  listed  in  the  administrative 
data.  The  focus  will  be  on  medical 
conditions  that  are  common  in  the 
elderly  population  for  which 
medications  are  often  prescribed 
including  hypertension,  hyperlipidemia 
(high  cholesterol),  coronary  artery 
disease,  congestive  heart  failure, 
diabetes,  arthritis,  glaucoma  and 
gastrointestinal  ulcers.  The  presence  of 
one  or  more  of  these  diagnoses  on 


claims  from  physician  visits  or  hospital 
admissions  that  occur  in  the  first  quarter 
of  2002  will  be  used  to  create  a 
sampling  frame.  This  will  help  assure 
that  sampled  enrollees  have  recently 
seen  a  physician  who  has  acknowledged 
the  presence  of  the  condition  and  a  high 
likelihood  of  having  been  prescribed 
medication. 

Eligible  health  plan  members  must 
also  be  enrolled  during  the  entire  first 
quarter  of  2002  to  facilitate  collection  of 
administrative  variables  for  the  analysis. 

The  sample  of  eligible  enrollees  will 
be  stratified  by  health  plan  and  a  simple 
random  sample  will  be  selected  from 
each  health  plan  using  a  proportionate 
(uniform)  sampling  fraction.  Missing 
sampling  frame  elements  are  not 
expected  to  be  a  problem,  and  anyone 
excluded  from  the  sampling  frame 
because  of  missing  diagnoses  due  to 
claims  lags  will  be  considered  missing 
at  random  because  physician  and 
hospital  claim  lags  should  be  totally 
independent  of  cost-related  changes  in 
medication-taking  behavior. 

The  sample  file  will  contain  an 
investigator-assigned,  study  specific 
case  identity  code  that  will  allow  the 
survey  results  file  to  be  linked  back  to 
the  administrative  data.  Checks  for 


changes  in  address  will  be  made  and 
survey  packets  prepared.  A  cover  letter 
from  the  investigators  will  invite 
Medicare  beneficiaries  enrolled  in 
UnitedHealthcare  Medicare-t-Choice         v 
health  plans  to  participate  in  the  study, 
and  a  written  consent  form  approved  by 
a  duly  constituted  Institutional  Review 
Board  will  be  sent  along  with  the  survey 
questionnaire.  Two  mailings  with  a 
postcare  reminder  sent  in  the  interim 
period  and  follow-up  calls  to  non- 
responders  after  the  second  survey 
mailing  are  planned  to  obtain  a  response 
rate  similar  to  the  Medicare  Consumers 
Assessment  of  Health  Plans  Survey 
response  rate  of  75%  to  82%. 
Respondents  wiU  not  receive  any  gifts 
or  payments  as  incentives  to  respond. 

Estimated  Annual  Respondent  Burden 

This  is  a  one-time  survey  with  24 
multiple  choice  questions,  plus  one 
question  that  asks  respondents  to  name 
any  medication(s)  they  did  not  use  as 
prescribed  because  of  cost,  plus  one 
question  that  asks  respondents  to  name 
the  medication(s),  if  any.  that  they  used 
as  altemative(s)  to  the  medication(s) 
that  cost  too  much.  The  survey  will  be 
conducted  in  2002. 


Survey 
year 

Number  of  respondents 

Estimated  time  per  respondent 
in  hours 

Estimated  total  tMjrden  hours 

Estimated  cost  to  the 
govemment 

2002 

1,125 

.25 

281 

$35,000 

Request  for  Comments 

In  accordance  with  the  above  cited 
legislation,  comments  on  the  AHRQ 
information  collection  proposal  are 
requested  with  regard  to  any  of  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  Agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  (including  hours 
and  costs)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Conunents  submitted  in  response  to 
this  notice  will  be  simimarized  and 
included  in  the  request  for  OMB 
approval  of  the  proposed  information 
collection.  All  comments  will  become  a 
matter  of  public  record. 


Dated:  March  26.  2002. 
Carolyn  M.  Clancy, 

Acting  Director. 

IFR  Doc.  02-8067  Filed  4-2-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03001] 

Grants  for  Education  Programs  in 
Occupational  Safety  and  Health;  Notice 
of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  institutional  training  grants  in 
occupational  safety  and  health.  This 
program  addresses  the  "Healthy  People 
2010"  focus  area  of  Occupational  Safety 
and  Health. 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  is  mandated  to  provide  an 


adequate  supply  of  qualified  personnel 
to  carry  out  the  purposes  of  the 
Occupational  Safety  and  Health  Act. 
The  specific  purpose  of  this  program  is 
to  provide  financial  assistance  to 
eligible  applicants  to  assist  in  providing 
an  adequate  supply  of  qualified 
professional  occupational  safety  and 
health  personnel.  Projects  are  funded  to 
support  Occupational  Safety  and  Health 
Education  and  Research  Center  Training 
Grants  (ERCs)  and  Long-Term  Training 
Project  Grants  (TPGs). 

ERCs  are  academic  institutions  that 
provide  interdisciplinary  graduate 
training  and  continuing  education  in  the 
industrial  hygiene,  occupational  health 
nursing,  occupational  medicine, 
occupational  safety,  and  closely  related 
occupational  safety  and  health  fields. 
The  ERCs  also  serve  as  regional  resource 
centers  for  industry,  labor,  govemment, 
and  the  public.  TPGs  are  academic 
institutions  that  primarily  provide 
single-discipline  graduate  training  in 
the  industrial  hygiene,  occupational 
health  nursing,  occupational  medicine, 
occupational  safety,  and  closely  related 
occupational  safety  and  health  fields. 
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B.  Eligible  Applicants 

!  Any  public  or  private  educational  or 
training  agency  or  institution  that  has 
demonstrated  competency  in  the 
occupational  safety  and  health  field  and 
is  located  in  a  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  American 
Samoa,  Guam,  the  Trust  Territory  of  the 
Pacific  Islands,  Wake  Island,  Outer 
Continental  Shelf  lands  defined  in  the 
Outer  Continental  Shelf  Lands  Act, 
Johnston  Island,  and  any  other  U.S. 
Territory  or  Trust  Territory  not  named 
herein  are  eligible  to  apply  for  an 
institutional  training  grant. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  that  engages  in 
lobbying  activities  is  not  eligible  to  receive 
Federal  funds  constituting  an  award,  grant,  or 
loan. 

C.  Availability  of  Funds  and  Types  of 
Training  Awards 

Approximately  $4,000,000  is  available 
for  competing  continuation  or  new 
awards  in  FY  2003  to  fund  ERG  and 
TPG  programs.  Fimding  estimates  may 
change. 

i.  Funding  for  ERCs 

L  Approximately  $2,880,000  of  the  total 
nds  available  will  be  utilized  as 
follows: 

a.  Approximately  $2,400,000  is 
available  to  award  four  competing 
continuation  or  new  ERG  grants.  This 
includes  a  total  of  $160,000  to  augment 
the  support  of  occupational  medicine 
program  residents.  Awards  will  range 
from  $400,000  to  $800,000  with  the 
average  award  being  $600,000. 

b.  Approximately  $300,000  is 
available  to  award  five  competing 
continuation  or  new  training  grants;  two 
of  the  awards  are  planned  for  $120,000 
for  Hazardous  Substance  Academic 
Training  (HSAT)  Programs  and  three  of 
the  awards  are  planned  for  $180,000  for 
Hazardous  Substance  Training  (HST) 
Programs. 

The  awards  are  to  support  the 
development  and  presentation  of 
continuing  education  and  short  courses 
(HST  Programs),  and  academic  currictila 
(HSAT  Programs)  for  trainees  and 
professionals  engaged  in  the 
management  of  hazardous  substances. 
Program  support  is  available  for  faculty 
and  staff  salaries,  trainee  costs,  and 
other  costs  to  provide  training  and 
education  for  occupational  safety  and 
health  and  other  professional  personnel 
engaged  in  the  evaluation,  management, 
and  handling  of  hazardous  substances. 

c.  Approximately  $120,000  is 
available  to  award  two  competing 
continuation  or  new  training  grants. 


These  awards  will  support  the 
development  of  specialized  educational 
programs  in  agricultiu^l  safety  and 
health  within  the  existing  core 
disciplines  of  industrial  hygiene, 
occupational  medicine,  occupational 
healUi  nursing,  and  occupational  safety, 
d.  Approximately  $60,000  is  available 
to  award  one  competing  continuation  or 
new  grant  to  support  the  enhancement 
of  the  ERC  research  training  mission 
through  the  support  of  pilot  project 
research  training  programs. 

2.  Funding  for  TPGs 
Approximately  $580,000  is  available 

to  fund  nine  competing  continuation  or 
new  TPG  grants.  Awards  will  range 
from  $20,000  to  $100,000,  with  the 
average  award  being  $65,000.  This 
includes  a  total  of  $40,000  to  augrnent 
the  support  of  occupational  medicine 
program  residents.  These  awards  will 
support  academic  programs  in  the  core 
disciplines  (i.e.,  industrial  hygiene, 
occupational  health  nursing, 
occupational/industrial  medicine,  and 
occupational  safety  and  ergonomics) 
and  relevant  components  [e.g., 
occupational  injury  prevention, 
industrial  toxicology,  ergonomics). 

These  awards  are  intended  to 
augment  the  scope,  enrollment,  and 
quality  of  training  programs  rather  than 
to  replace  funds  already  available  for 
current  operations. 

3.  Funding  for  ERCs  and  TPGs 

Approximately  $540,000  is  available 
to  fund  four  competing  continuation  or 
new  grants  for  occupational  injury 
prevention  research  training.  Awards 
will  range  from  $75,000  to  $150,000, 
with  the  average  award  being  $135,000. 
This  program  is  intended  to  encourage 
new  occupational  injury  prevention 
research  training  programs. and  vrill 
only  support  doctoral-level  training  and 
trainees.  In  institutions  with  existing 
NIOSH-funded  occupational  safety/ 
ergonomics  and/or  injury  epidemiology 
programs,  funding  will  be  considered 
for  3ie  addition  of  a  doctoral-level 
program  only  if  it  is  not  part  of  the 
existing  NIOSH-funded  program.  For 
the  purpose  of  this  annoimcement,  only 
doctoral-level  programs  with  a  specific 
concentration  in  occupational  injury 
prevention  will  be  considered.  The 
proposed  program  must  be  described  in 
detail,  wiUi  objectives,  competencies 
and  how  achieved  in  specified  courses, 
curricula,  recruitment,  faculty  and  other 
program  features.  Institutions 
submitting  proposed  programs  imder 
this  announcement  which  also  have 
existing  NIOSH-funded  programs  in 
safety/ergonomics  and/or  injury 
epidemiology  must  describe  in  detail 


how  the  proposed  program  differs  from 
the  existing  program.  In  some  instances, 
it  may  be  necessary  to  replace  the 
existing  program  fimding  with  funding 
available  under  this  announcement. 

4.  It  is  expected  that  awards  will 
begin  on  or  about  July  1,  2003,  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  ERC  individual  program  awards 
will  be  made  for  a  12 -month  budget 
period  within  a  project  period  not  to 
exceed  that  of  the  main  ERC  training 
grant. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

0.  Program  Requirements 

The  following  are  applicant 
requirements  that  define  the  ERG  and 
TPG  programs  to  be  conducted: 

1.  Applicants  are  required  to  provide 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  objectives  of  the  grant.  Measures " 
must  be  objective/quantitative  and  must 
measure  the  intended  outcomes.  These 
Measures  of  Effectiveness  shall  be 
submitted  with  the  application  and 
shall  be  an  element  of  evaluation. 

2.  An  ERC  shall  be  an  identifiable 
organizational  unit  within  the 
sponsoring  organization.  Applicants 
must  meet  the  following  characteristics 
in  order  to  be  considered  for  an  award. 
If  the  characteristics  are  not  met,  the 
application  will  be  considered  non- 
responsive  and  will  be  returned  to  the 
applicant  without  a  review. 

a.  Cooperative  arrangements  with  a 
medical  school  or  teaching  hospital 
(with  an  established  program  in 
preventive  or  occupational  medicine},  a 
school  of  nursing  or  its  equivalent,  a 
school  of  public  health  or  its  equivalent, 
or  a  school  of  engineering  or  its 
equivalent.  It  is  expected  that  other 
schools  or  departments  with  relevant 
disciplines  and  resources  shall  be 
represented  and  shall  contribute  as 
appropriate  to  the  conduct  of  the  total 
program,  e.g.,  epidemiology,  toxicology, 
biostatistics,  environmentaJ  health,  law, 
business  administration,  and  education. 
Specific  mechanisms  to  implement  the 
cooperative  arrangements  between 
departments,  schools/colleges, 
universities,  etc.,  shall  be  demonstrated 
in  order  to  assure  that  the  intended 
interdisciplinary  training  and  education 
will  be  engendered. 

b.  An  ERC  Director  who  possesses  a 
demonstrated  capacity  for  sustained 
productivity  and  leadership  in 
occupational  health  and  safety 
education  and  training.  The  Director 
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shall  oversee  the  general  oj>eration  of   _ 
the  ERC  Program  and  shall,  to  the  extent 
possible,  directly  participate  in  training 
activities.  A  Deputy  Director  shall  be 
responsible  for  managing  the  daily 
administrative  duties  of  the  ERC  and  to 
increase  the  ERC  Director's  availability 
to  ERC  staff  and  to  the  public. 

c.  Program  Directors  who  are  full-time 
faculty  and  professional  staff 
representing  various  disciplines  and 
qualifications  relevant  to  occupational 
safety  and  health  who  are  capable  of 
planning,  establishing,  and  carrying  out 
or  administering  training  projects 
undertaken  by  the  ERC.  Each  academic 
program,  as  well  as  the  continuing 
education  and  outreach  program,  shall 
have  a  Program  Director. 

d.  Faculty  and  staff  with 
demonstrated  training  and  research 
expertise,  appropriate  facilities  and 
ongoing  training  and  research  activities 
in  occupational  safety  and  health  areas. 

e.  A  program  for  conducting 
education  and  training  for  four  core 
disciplines:  Occupational  physicians, 
occupational  health  nurses,  industrial 
hygienists.  and  occupational  safety 
personnel.  ERC  core  academic  programs 
are  intended  to  provide  multi-level 
practitioner  and  research  training.  Core 
academic  programs  shoidd  offer  masters 
degrees  and,  in  research  institutions, 
doctoral  degrees.  There  shall  be  a 
minimiiin  of  five  full-time  students  or 
full-time  equivalent  students  in  each  of 
the  core  programs,  with  a  goal  of  a 
minimum  of  30  full-time  students  (total 
in  all  of  core  and  component  programs 
together).  ERCs  are  encouraged  to 
recruit  and  train  minority  students  to 
help  address  the  under-representation  of 
minorities  among  the  occupational 
safety  and  health  professional 
workforce.  Although  it  is  desirable  for 
an  ERC  to  have  the  full  range  of  core 
programs,  an  ERC  with  a  minimum  of 
three  academic  programs  of  which  two 
are  in  the  core  disciplines  is  eligible  for 
support  providing  it  is  demonstrated 
that  students  will  be  exposed  to  the 
principles  and  issues  of  all  four  core 
disciplines.  In  order  to  maximize  the 
unique  strengths  and  capabilities  of 
institutions,  consideration  will  be  given 
to  the  development  of:  New  and 
innovative  academic  programs  that  are 
relevant  to  the  occupational  safety  and 
health  field,  e.g..  ergonomics,  industrial 
toxicology,  occupational  injxiry 
prevention,  and  occupational 
epidemiology;  and  to  innovative 
technological  approaches  to  training 
and  education.  ERCs  must  also 
document  that  the  program  covers  an 
occupational  safety  and  health 
discipline  in  critical  need  or  meets  a 
specific  regional  workforce  need.  Each 


core  program  ciuriculum  shall  include 
courses  from  non-core  categories  as  well 
as  appropriate  clinical  rotations  and 
field  experiences  with  public  health  and 
safety  agencies  and  with  labor- 
management  health  and  safety  groups. 
Where  possible,  field  experience  shall 
involve  students  representing  other 
disciplines  in  a  manner  similar  to  that 
used  in  team  surveys  and  other  team 
approaches.  ERCs  should  address  the 
importance  of  providing  training  and 
education  content  related  to  special 
populations  at  risk,  including  minority 
workers  and  other  sub-populations 
specified  in  the  National  Occupational 
Research  Agenda  (NORA)  special 
populations  at  risk  category. 

f.  A  specific  plan  describing  how 
trainees  in  core  and  component 
academic  programs  will  be  exposed  to 
the  principles  of  all  other  occupational 
safety  and  health  core  and  allied 
disciplines.  ERCs  that  apply  as  a 
consortium  (contracting  with  other 
institutional  partners)  generally  have 
geographic,  policy  and  other  barriers  to 
achieving  this  ERC  characteristic  and, 
therefore,  must  give  special,  innovative, 
attention  to  thoroughly  describing  the 
approach  for  fulfilling  interdisciplinary 
interaction  between  students. 

g.  Demonstrated  impact  of  the  ERC  on 
the  curriculum  taught  by  relevant 
medical  specialties,  including  family 
practice,  internal  medicine, 
dermatology,  orthopedics,  pathology, 
radiology,  neurology,  perinatal 
medicine,  psychiatry,  etc.,  and  on  the 
curriculum  of  undergraduate,  graduate 
and  continuing  education  of  primary 
core  disciplines  as  well  as  relevant 
medical  specialities  and  the  curriculum 
of  other  schools  such  as  engineering, 
business,  and  law. 

h.  An  outreach  program  to  interact 
with  and  help  other  institutions  or 
agencies  located  within  the  region. 
Programs  shall  be  designed  to  address 
regional  needs  and  implement 
iimovative  strategies  for  meeting  those 
needs.  Partnerships  and  collaborative 
relationships  shall  be  encouraged 
between  ERCs  and  TPGs.  Pro^'ams  to 
address  the  under-representation  of 
minorities  among  occupational  safety 
and  health  professionals  shall  be 
encouraged.  Specific  efforts  should  be 
made  to  conduct  outreach  activities  to 
develop  collaborative  training  programs 
with  academic  institutions  serving 
minority  and  other  special  populations, 
such  as  Tribal  Colleges  and  Universities. 
Historically  Black  Colleges  and 
Universities,  and  Hispanic-Serving 
Institutions.  Examples  of  outreach 
activities  might  include:  Interaction 
with  other  colleges  and  schools  within 
the  ERC  and  with  other  universities  or 


institutions  in  the  region  to  integrate 
occupational  safety  and  health 
principles  and  concepts  within  existing 
curricula  (e.g.,  Colleges  of  Business 
Administration.  Engineering. 
Architectiu-e.  Law,  and  Arts  and 
Sciences);  exchange  of  occupational 
safety  and  health  faculty  among  regional 
educational  institutions;  providing 
curriculum  materials  and  consultation 
for  curriculum/course  development  in 
other  institutions;  use  of  a  visiting 
faculty  program  to  involve  labor  and 
management  leaders;  cooperative  and 
collaborative  arrangements  with 
professional  societies,  scientific 
associations,  and  boards  of 
accreditation,  certification,  or  licensure; 
and  presentation  of  awareness  seminars 
to  imdergraduate  and  secondary 
educational  institutions  (e.g.,  high 
school  science  fairs  and  career  days)  as 
well  as  to  labor,  management  and 
community  associations. 

i.  A  specific  plan  for  preparing, 
distributing  and  conducting  courses, 
seminars  and  workshops  to  provide 
short-term  and  continuing  education 
training  courses  for  physicians,  nurses, 
industrial  hygienists,  safety  engineers 
and  other  occupational  safety  and 
health  professionals,  paraprofessionals 
and  technicians,  including  personnel 
bom  labor-management  health  and 
safety  committees,  in  the  geographical 
region  in  which  the  ERC  is  located.  The 
goal  shall  be  that  the  training  be  made 
available  to  a  minimum  of  400  trainees    ■ 
per  year  representing  all  of  the  above 
categories  of  personnel,  on  an 
approximate  proportional  basis  with 
emphasis  given  to  providing 
occupational  safety  and  health  training 
to  physicians  in  family  practice,  as  well 
as  industrial  practice,  industried  nurses, 
and  safety  engineers.  Priority  shall  be 
given  to  establishing  new  and 
innovative  training  technologies, 
including  distance  learning  programs 
and  to  short-term  programs  designed  to 
prepare  a  cadre  of  practitioners  in 
occupational  safety  and  health.  Where 
appropriate,  it  shall  be  professionally 
acceptable  that  Continuing  Education 
Units  (as  approved  by  appropriate 
professional  associations)  may  be 
awarded.  These  courses  should  be 
structiued  so  that  higher  educational 
institutions,  public  health  and  safety 
agencies,  professional  societies  or  other 
appropriate  agencies  can  utilize  them  to 
provide  training  at  the  local  level  to 
occupational  health  and  safety 
personnel  working  in  the  workplace. 
Further,  the  ERC  shall  conduct  periodic 
training  needs  assessments,  shall 
develop  a  specific  plan  to  meet  these 
needs,  and  shall  have  demonstrated 
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capability  for  implementing  such 
training  directly  and  throu^  other 
institutions  or  agencies  in  the  region. 
The  ERC  should  establish  and  maintain 
cooperative  efforts  with  labor  unions, 
government  agencies,  and  industry  trade 
associations,  where  appropriate,  thus 
serving  as  a  regional  resource  for 
addressing  the  problems  of  occupational 
safety  and  health  that  are  faced  by  State 
and  local  governments,  labor  and 
management. 

j.  A  Board  of  Advisors  or  Consultants 
representing  the  user  and  affected 

[lopulation.  including  representatives  of 
abor.  industry,  government  agencies, 
academic  institutions  and  professional 
associations,  shall  be  established  by  the 
ERC.  The  Board  should  meet  at  least 
annually  to  advise  an  ERC  Executive 
Committee  and  to  provide  periodic 
evaluation  of  ERC  activities.  The 
Executive  Committee  shall  be  composed 
of  the  ERC  Director  and  Deputy 
Director,  academic  Program  Directors, 
the  Director  for  Continuing  Education 
and  Outreach  and  others  whom  the  ERC  • 
Director  may  appoint  to  assist  in 
governing  the  internal  affairs  of  the  ERC. 

k.  A  plan  to  incorporate  research 
training  into  all  aspects  of  training  and, 
in  research  institutions,  as  documented 
by  on-going  funded  research  and  faculty 
publications,  a  defined  research  training 
plan  for  training  doctoral-level 
researchers  in  the  occupational  safety 
and  health  field.  The  plan  will  include 
how  the  ERC  intends  to  strengthen 
existing  research  training  efforts,  how  it 
will  integrate  research  training  activities 
into  the  curriculum,  field  and  clinical 
experiences,  how  it  will  expand  these 
research  activities  to  have  an  impact  on 
other  primarily  clinically-oriented 
disciplines,  such  as  muring  and 
medicine,  and  how  it  will  build  on  and 
utilize  existing  research  opportunities  in 
the  institution.  Each  ERC  is  required  to 
identify  or  develop  a  minimum  of  one. 
preferably  more,  areas  of  research  focus 
related  to  work  environment  problems. 
Consideration  should  be  given  to  the 
CDC/NIOSH  priority  research  areas 
identified  in  the  National  Occupational 
Health  Research  Agenda  (NORA). 
Further  information  regarding  NORA 
may  be  found  at  the  CDC/NIOSH 
Internet  address:  http://www.cdc.gov/' 
niosh/norhmpg.html.  The  research 
training  plan  will  address  how  students 
will  be  instructed  and  instilled  with 
critical  research  perspectives  and  skills. 
This  training  will  emphasize  the 
importance  of  developing  and  working 
on  interdisciplinary  teams  appropriate 
for  addressing  a  research  issue.  It  should 
also  prepare  students  with  the  skill 
necessary  for  developing  research 
protocols,  pilot  studies,  outreach  efforts 


to  transfer  research  findings  into 
practice,  and  successful  research 
proposals.  Such  components  of  research 
training  will  require  the  ERCs  to  strive 
toward  developing  the  faculty 
composition  and  administrative 
infrastructure  essential  to  being  Centers 
of  Excellence  in  Occupational  Safety 
and  Health  Research  Training  that  are 
required  to  train  research  leaders  of  the 
future.  The  plan  should  address  the 
incremental  growth  of  such  elements 
and  evaluation  of  the  plan 
commensurate  with  funds  available.  In 
addition  to  the  research  training 
components,  the  plan  will  also  include 
such  items  as  specific  strategies  for 
obtaining  student  and  faculty  funding, 
plans  for  acquiring  equipment,  if 
appropriate,  and  a  plan  for  developing 
research-oriented  faculty. 

1.  Evidence  in  obtaining  support  fitjm 
other  sources,  including  other  Federal    . 
grants,  support  from  States  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

3.  TPG  applicants  must  docxmient  that 
the  program  covers  an  occupational 
safety  and  health  discipline  in  critical 
need  or  meets  a  specific  regional 
workforce  need.  There  shall  be  a 
minimum  of  three  full-time  students  or 
full-time  equivalent  students  in  each 
academic  program.  Applicants  should 
address  the  importance  of  providing 
training  and  education  content  related 
to  special  populations  at  risk,  including 
minority  and  disadvantaged  workers. 
The  types  of  training  currently  eHgible 
for  support  are: 

a.  Graduate  training  for  practice, 
teaching,  and  research  careers  in 
occupational  safety  and  health.  Priority 
will  be  given  to  programs  producing 
graduates  in  areas  of  greatest 
occupational  safety  and  health  need. 
Strong  consideration  vrill  be  given  to  the 
establishment  of  innovative  training 
technologies  including  distance  learning 
programs. 

b.  Undergraduate  and  other  pre- 
baccalaureate  training  providing 
trainees  with  capabilities  for  positions 
in  occupational  safety  and  health 
professions. 

c.  Special  technical  or  other  programs 
for  long-term  training  of  occupational 
safety  and  health  technicians  or 
specialists. 

E.  Application  Content 

The  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  should  be 
used  to  develop  the  application  content. 
Applications  will  be  evaluated  on  the 
basis  of  the  evaluation  criteria,  so  it  is 


important  to  fully  consider  them  in 
laying  out  the  program  plan.  The 
narrative  should  be  no  more  than  15 
pages  per  program,  printed  on  one  side, 
single-spaced,  with  one  inch  margins 
and  unreduced  font.  The  print  must  be 
clear  and  legible.  Use  standard  size, 
black  letters  that  can  be  clearly  copied. 
Do  not  use  photo  reduction.  Prepare  all 
graphs,  diagrams,  tables,  and  charts  in 
black  ink.  The  application  must  contain 
only  material  that  can  be  photocopied. 
Do  not  include  coiu«e  catalogue  and 
course  brochures.  When  additional 
space  is  needed  to  complete  any  of  the 
items,  use  plain  white  paper  (8  Va  x  11 
inches),  leave  one  inch  margins  on  each 
side,  identify  each  item  by  its  title,  and 
type  the  name  of  the  program  director 
and  the  grant  number  (if  the  application 
is  a  competitive  renewal)  in  the  upper 
right  comer  of  each  page.  All  pages, 
including  Appendices  should  be 
numbered  consecutively  at  least  one-  . 
half  inch  from  the  bottom  edge. 
Note:  Please  consult  the  detailed 
Recommended  Outline  for  Preparation  of 
Competing  New/Renewal  Training  Grant 
Applications  (CDC  2.145  A)  available  at  the 
internet  address  listed  in  section  F. 

F.  Submission  and  Deadline 

Applications  should  be  clearly 
identified  as  an  application  for  an  ERC 
Training  Grant  or  TPG  Training  Grant. 

Application 

Submit  the  original  and  two  copies  of 
CDC  2.145  A-ERC  or  TPG  (OMB 
Number  0920-0261).  Forms  and 
instructions  are  available  in  the 
application  kit  and  at  the  following 
hitemet  address:  http://www.cdc.gov/  ^ 
od/pgo/forminfo.html. 

On  or  before  July  1.  2002.  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  Section  J  of  this 
aimouncement.  "Where  to  Obtain 
Additional  Information". 

Deadhne:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  will  be  returned  to  the 
applicant. 
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G.  Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  for  completeness  and 
responsiveness  to  Program 
Requirements  (see  Section  D). 
Incomplete  applications  and 
applications  that  are  not  responsive  will 
be  returned  to  the  applicant  without 
further  consideration.  Those 
applications  judged  to  be  competitive 
will  be  further  evaluated  individually 
against  the  following  criteria  and  the 
extent  to  which  they  have  been  met.  The 
initial  peer  review  will  be  conducted  by 
means  of  a  panel  meeting  or  site  visit. 
The  purpose  of  the  initial  review  is  to 
obtain  basic  information  regarding 
elements  of  the  proposed  training  grant 
program  and  to  provide  a  technical 
report  as  input  to  the  Special  Emphasis 
Panel.  The  final  official  peer  review  will 
be  conducted  by  a  Special  Emphasis 
Panel  appointed  by  CDC. 

1.  All  ERC  and  TPG  apphcations  will 
be  evaluated  to  determine  the  extent  to 
which  the  proposed  Measures  of 
Effectiveness  will  demonstrate  the 
accomplishment  of  program  objectives. 

2.  ERC  evaluation  criteria  are  as 
follows: 

a.  Plans  to  satisfy  the  regional  needs 
for  training  in  the  areas  outlined  by  the 
application,  including  projected 
enrollment,  recruitment  and  current 
workforce  populations.  Special 
consideration  should  be  given  to  the 
development  of  programs  addressing  the 
under-representation  of  minorities 
among  occupational  safety  and  health 
professionals.  Indicators  of  regional 
need  should  include  measures  utilized 
by  the  ERC  such  as  previous  record  of 
training  and  placement  of  graduates. 
The  need  for  supporting  students  in 
allied  disciplines  must  be  specifically 
justified  in  terms  of  user  community 
requirements. 

b.  Extent  to  which  arrangements  for 
day-to-day  management,  allocation  of 
funds  and  cooperative  arrangements  are 
designed  to  effectively  achieve  the 
"Characteristics  of  an  Education  and 
Research  Center"  (  seeD.l). 

c.  The  establishment  of  new  and 
iimovative  programs  and  approaches  to 
training  and  education  relevant  to  the 
occupational  safety  and  health  field  and 
based  on  documentation  that  the 
program  meets  specific  regional 
workforce  needs.  In  reviewing  such 
proposed  programs,  consideration 
should  be  given  to  the  developing 
nature  of  the  program  and  its  capability 
to  produce  graduates  who  will  meet 
such  workforce  needs. 

d.  Extent  to  which  curriculum  content 
and  design  includes  formalized  training 
objectives,  minimal  course  content  to 


achieve  degree,  course  descriptions, 
course  sequence,  additional  related 
courses  open  to  occupational  safety  and 
health  students,  time  devoted  to  lecture, 
laboratory  and  field  experience,  and  the 
nature  of  specific  field  and  clinical 
experiences  including  their 
relationships  with  didactic  programs  in 
the  educational  process. 

e.  Academic  training  including  the 
number  of  full-time  and  part-time 
students  and  graduates  for  each  core 
and  component  program,  the  placement 
of  graduates,  employment  history,  and 
their  cxurent  location  by  type  of 
institution  (academic,  industry,  labor, 
etc.).  Previous  continuing  education 
training  in  each  discipline  and  outreach 
activity  and  assistance  to  groups  within 
the  ERC  region. 

f.  Methods  in  use  or  proposed 
methods  for  evaluating  the  effectiveness 
of  training  and  outreach  including  the 
use  of  placement  services  and  feedback 
mechanisms  fit)m  graduates  as  well  as 
employers,  innovative  strategies  for 
meeting  regional  needs,  critiques  from 
continuing  education  courses,  and 
reports  from  consultations  and 
cooperative  activities  with  other 
universities,  professional  associations, 
and  other  outside  agencies. 

g.  Competence,  experience  and 
training  of  the  ERC  Director,  the  Deputy 
ERC  Director,  the  Program  Directors  and 
other  professional  staff  in  relation  to  the 
type  and  scope  of  training  and 
education  involved. 

h.  Institutional  commitment  to  ERC 
goals.  An  example  of  institutional 
commitment  to  the  long-term  stability  of 
ERC  programs  is  the  commitment  of 
tenured  or  tenure-track  faculty  positions 
to  each  participating  academic  program. 

i.  Academic  and  physical 
environment  in  which  the  training  will 
be  conducted,  including  access  to 
appropriate  occupational  settings. 

j.  Extent  to  which  the  budget  is 
adequate,  justified,  and  consistent  with 
the  intended  use  of  the  grant  funds.  This 
includes  a  separate  budget  for  the 
academic  stafTs  time  and  effort  in 
continuing  education  and  outreach. 

k.  Evidence  of  the  integration  of 
research  experience  into  the  curricvdum, 
and  field  and  clinical  experiences.  In 
institutions  seeking  funds  for  doctoral 
and  post-doctoral  (physician  training) 
level  research  training,  evidence  of  a 
plan  describing  the  research  and 
research  training  the  ERC  proposes.  This 
should  include  goals,  elements  of  the 
program,  research  faculty  and  amount  of 
effort,  support  faculty,  facilities  and 
equipment  available  and  needed,  and 
methods  for  implementing  and 
evaluating  the  program. 


1.  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  Federal 
grants,  support  from  States  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

m.  Evidence  of  a  strategy  to  evaluate 
the  impact  that  the  ERC  and  its 
programs  have  had  on  the  region  served 
by  the  Center.  Examples  could  include 
a  continuing  education  needs 
assessment  and  action  plan,  a  workforce 
needs  survey  and  action  plan, 
consultation  and  research  programs 
provided  to  address  regional 
occupational  safety  and  health 
problems,  the  impact  on  primary  care 
practice  and  training,  a  program 
graduate  data  base  to  track  the 
emplojrment  history  and  contributions 
of  graduates  to  the  occupational  safety 
and  health  field,  and  the  cost 
effectiveness  of  the  program. 

n.  Past  performance  based  on 
evaluation  of  the  most  recent  CDC/ 
NIOSH  Objective  Review  Simunary 
Statement  and  the  grant  application 
Progress  Report  (Competing 
Continuation  applications  only). 

3.  ERC  indiviaual  program  evaluation 
criteria  are  as  follows: 

a.  Hazardous  Substance  Training 
Program  in  Education  and  Research 
Centers: 

(1)  Relevance  of  the  proposed  project 
to  each  element  of  the  characteristics  of 
a  hazardous  substance  training  program. 

(2)  Comprehensiveness  and 
soundness  of  the  training  plan 
developed  to  carry  out  the  proposed 
activities.  This  is  based  on  a 
documented  need  for  the  training  and 
evidence  to  support  the  approach  used 
to  provide  the  required  training.  It 
includes  descriptions  of  the  scope  and 
magnitude  of  the  hazardous  substance 
problem  in  the  region  served  by  the  ERC 
and  current  activities  and  training 
efforts. 

(3)  Education  and  experience  of  the 
Project  Director,  faculty,  and  staff 
assigned  to  this  project  with  respect  to 
handling,  managing  or  evaluating 
hazardous  substance  sites  and  to  the 
training  of  professionals  in  this  field. 

(4)  Creativity  and  innovation  of  the 
project  leadership  with  respect  to 
marketing  the  courses,  structure  in 
attracting  trainees  and/or  providing 
incentives  for  training. 

(5)  Extent  to  which  the  applicant 
considered  the  work  of  relevant 
agencies  involved  in  hazardous 
substance  activities,  including  EPA,  and 
cooperated  with  these  agencies  in 
developing  and  implementing  this 
training  program. 
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(6)  Suitability  of  facilities  and 
equipment  available  for  this  project. 

(7)  Extent  to  which  the  budget  is 
adequate,  justified,  and  consistent  with 
the  intended  use  of  the  grant  funds. 

b.  Agricultural  Safety  and  Health 
Education  Programs  in  Education  and 
Research  Centers: 

(1)  Evidence  of  a  needs  assessment 
directed  to  the  overall  contribution  of 
the  training  program  toward  meeting  the 
job  market,  especially  within  the 
applicant's  region,  for  qualified 
personnel  to  carry  out  the  purposes  of 
the  Occupational  Safety  and  health  Act 
of  1970.  The  needs  assessment  should 
consider  the  regional  requirements  for 
outreach,  continuing  education, 
information  dissemination  and  special 
industrial  or  community  training  needs 
that  may  be  peculiar  to  the  region. 

(2)  Evidence  of  a  plan  to  satisfy  the 
regional  needs  for  training  in  the  areas 
outlined  by  the  application,  including 
projected  enrollment,  recruitment  and 
current  workforce  populations.  The 
need  for  supporting  students  in  allied 
disciplines  must  be  specifically  justified 
in  terms  of  user  community 
requirements. 

13)  The  extent  to  which  arrangements 
for  day-to-day  management,  allocation 
of  funds  and  cooperative  arrangements 
are  designed  to  effectively  achieve 
characteristics  of  an  ERC. 

(4)  The  extent  to  which  curriculum 
content  and  design  includes  formalized 
training  objectives,  minimal  course 
content  to  achieve  degree,  course 
descriptions,  course  sequence, 
additional  related  courses  open  to 
occupational  safety  and  health  students, 
time  devoted  to  lecture,  laboratory  and 
field  experience,  and  the  nature  of 
specific  field  and  clinical  experiences 
including  their  relationships  with 
didactic  programs  in  the  educational 
process. 

(5)  Previous  record  of  academic 
training  in  agricultiu-al  safety  and  health 
including  the  number  of  full-time  and 
part-time  students  and  graduates,  the 
placement  of  graduates,  employment 
history,  and  their  current  location  by 
type  of  institution  (academic,  industry, 
labor,  etc.).  Previous  record  of 
continuing  education  training  in 
agricultural  safety  and  health  and  record 
of  outreach  activity  and  assistance  to 
agricultural  groups  within  the  ERC 
region. 

(6)  Methods  in  use  or  proposed  for 
evaluating  the  effectiveness  of  training 
and  services  including  the  use  of 
placement  services  and  feedback 
mechanisms  bom  graduates  as  well  as 
employers,  critiques  frtjm  continuing 
education  courses,  and  reports  from 
consiiltations  and  cooperative  activities 


with  other  universities,  professional 
associations,  and  other  outside  agencies. 

(7)  The  competence,  experience  and 
training  of  the  Program  Director  and 
other  professional  staff  in  relation  to  the 
type  and  scope  of  training  and 
education  involved. 

(8)  Institutional  commitment  to 
Center  goals. 

(9)  Academic  and  physical 
environment  in  which  the  training  will 
be  conducted,  including  access  to 
appropriate  occupational  agricultural 
settings. 

(10)  Extent  to  which  the  budget  is 
adequate,  justified,  and  consistent  with 
the  intended  use  of  the  grant  funds.  This 
includes  the  budget  for  the  academic 
program  and  the  continuing  education 
and  outreach  program. 

(11)  Evidence  of  a  plan  describing  the 
agricultural  safety  and  health  training 
the  Center  proposes.  This  should 
include  goals,  elements  of  the  program, 
faculty  and  amount  of  effort,  support 
faculty,  facilities  and  equipment 
available  and  needed,  and  methods  for 
implementing  and  evaluating  the 
program. 

(12)  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  federal 
grants,  support  from  states  and  other 
public  agencies,  and  support  irova  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

c.  Hazardous  Substance  Academic 
Training  Program  in  Education  and 
Research  Centers: 

(1)  Evidence  of  a  needs  assessment 
directed  to  the  overall  contribution  of 
the  proposed  training  program  toward 
meeting  the  needs  of  the  job  market, 
especially  within  the  applicant's  region. 
The  needs  assessment  should  consider 
the  regional  requirements  for  hazardous 
substance  training,  information 
dissemination  and  special  industrial, 
labor  or  community  training  needs  that 
may  be  peculiar  to  the  region. 

(2)  Evidence  of  a  plan  to  satisfy 
regional  needs  for  training  in  the  areas 
outlined  by  the  application,  including 
Program  projected  enrollment  and 
recruitment  and  current  workforce 
populations. 

(3)  The  extent  to  which  the  HSAT 
curriculum  content  and  design  includes: 
Formalized  training  objectives;  minimal 
course  content  to  achieve  a  degree  or 
successful  completion  of  the  specialty 
area  requirements;  course  descriptions; 
course  sequence;  additional  related 
courses  open  to  occupational  safety  and 
health  students;  time  devoted  to  lecture, 
laboratory,  and  field  experience;  and  the 
nature  of  specific  field  and  clinical 
experiences  including  their 


relationships  with  didactic  programs  in 
the  educational  process. 

(4)  Previous  record  of  academic  and/ 
or  short  course  training  delivered  in  the 
hazardous  substances  field,  including 
the  number  and  type  of  students 
trained.  Previous  record  of  hazardous 
substances  outreach  activity  and 
assistance  to  hazardous  substance 
groups  within  the  ERC's  region. 

(5)  Methods  in  use  or  proposed  for 
evaluating  the  effectiveness  of  training 
and  services  including  the  use  of 
placement  services  and  feedback 
mechanisms  from  graduates  as  well  as 
employers,  student  evaluations  from 
academic  and  continuing  education 
covu-ses,  and  reports  from  consultations 
and  cooperative  activities  with  other 
universities,  professional  associations, 
and  other  outside  agencies. 

(6)  The  competence,  experience  and 
training  of  the  Program  Director  and 
other  professional  staff  in  relation  to  the 
type  and  scope  of  training  and 
education  involved. 

(7)  Institutional  commitment  to  HSAT 
Program  goals. 

(8)  Academic  and  physical 
environment  in  which  the  training  will 
be  conducted. 

(9)  Extent  to  which  the  budget  is 
adequate,  justified,  and  consistent  with 
the  intended  use  of  the  grant  funds.  This 
includes  the  budget  required  to  support 
the  training  courses  developed,  as  well 
as  accounting  for  the  academic  staff's 
time. 

(10)  Evidence  of  a  plan  describing  the 
hazardous  substances  academic -training 
the  Center  proposes.  This  should 
include  goals,  elements  of  the  program, 
faculty  and  amount  of  effort,  support 
faculty,  facilities  and  equipment 
available  and  needed,  and  methods  for 
implementing  and  evaluating  the 
program. 

(11)  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  federal 
grants,  support  from  states  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  aiid  gifts. 

(12)  Extent  to  which  the  applicant  has 
collaborated  with  state  and  federal 
agencies  having  hazardous  substance 
management  functions,  including  the 
U.S.  Envfronmental  Protection  Agency, 
and  has  cooperated  with  the  agencies  in 
developing  and  implementing  this 
program. 

d.  ERC  Pilot  Project  Research  Training 
Programs: 

(1)  Relevance  of  the  proposed 
program,  including  objectives  that  are 
specific  and  consistent. 
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(2)  Adequacy  of  the  plan  proposed  to 
conduct  the  pilot  projects  program, 
including  procedures  for  reviewing  and 
funding  projects,  the  scientific  review 
mechanism,  program  quality  assiu-ance. 

(3)  Human  Subjects— Does  the 
application  adequately  address  the 
requirements  of  45  CFR  part  46  for  the 
protection  of  himian  subjects?  [See 
Attachment  1  in  the  application  kit, 
AR-1,  Human  Subject  Requirements.) 

(4)  Extent  to  which  the  applicant 
demonstrates  collaboration  with  other 
research  training  institutions  in  the 
region,  including  NIOSH  Training 
Project  Grantees. 

(5)  Education  and  experience  of  the 
proposed  Research  Training  Program 
Director  and  faculty  in  the  occupational 
safety  and  health  field,  including  the 
utilization  of  pilot  projects  as  a  research 
training  mechanism. 

(6)  Extent  to  which  the  budget  is 
adequate,  justified,  and  consistent  with 
the  intended  use  of  the  grant  funds. 

(7)  Adequacy  of  the  plan  to  evaluate 
the  effectiveness  of  the  proposed  pilot 
projects  program. 

(8)  Gender  and  minority  issues — Are 
plans  to  include  women,  ethnic,  and 
racial  groups  adequately  developed  (as 
appropriate  for  the  scientific  goals  of  the 
pilot  projects)?  (See  Attachment  1  in  the 
application  kit,  AR-2,  Requirements  for 
Inclusion  of  Women  and  Racial  and 
Ethnic  Minorities  in  Research.) 

4.  TPG  evaluation  criteria  are  as 
follows: 

a.  Need  for  iraining  in  the  program 
area  outlined  by  the  application.  This 
should  include  documentation  of  a  plan 
for  student  recruitment,  projected 
enrollment,  job  opportunities,  regional 
need  both  in  quality  and  quantity,  and 
for  programs  addressing  the  under- 
representation  of  minorities  in  the 
profession  of  occupational  safety  and 
health. 

b.  Potential  contribution  of  the  project 
toward  meeting  the  needs  for  graduate 
or  specialized  training  in  occupational 
safety  and  health. 

c.  The  establishment  of  new  and 
innovative  programs  and  approaches  to 
training  and  education  relevant  to  the 
occupational  safety  and  health  field  and 
based  on  dociunentation  that  the 
program  meets  specific  regional 
workforce  needs.  In  reviewing  such 
proposed  programs,  consideration 
should  be  given  to  the  developing 
nature  of  the  program  and  its  capability 
to  produce  graduates  who  will  meet 
such  workforce  needs. 

d.  Curriculum  content  and  design 
which  should  include  formalized 
program  objectives,  minimal  course 
content  to  achieve  degree,  course 
sequence,  related  courses  open  to 


students,  time  devoted  to  lecture, 
laboratory  and  field  experience,  natiire 
and  the  interrelationship  of  these 
educational  approaches.  There  should 
also  be  evidence  of  integration  of 
research  experience  into  the  cxuriculum, 
and  field  and  clinical  experiences. 

e.  Previous  records  of  training  in  this 
or  related  areas,  including  placement  of 
graduates. 

f.  Methods  proposed  to  evaluate 
effectiveness  of  the  training. 

g.  £)egree  of  institutional  commitment: 
Is  grant  support  necessary  for  program 
initiation  or  continuation?  Will  support 
gradually  be  assumed?  Is  there  related 
instruction  that  will  go  on  with  or 
without  the  grant?  An  example  of 
institutional  commitment  to  the  long- 
term  stability  of  TPG  programs  is  the 
commitment  of  tenured  or  tenure-track 
faculty  positions  to  each  academic 
program. 

h.  Adequacy  of  facilities  (classrooms, 
laboratories,  library  services,  books,  and 
journal  holdings  relevant  to  the 
program,  and  access  to  appropriate 
occupational  settings). 

i.  Competence,  experience,  training, 
time  commitment  to  the  program  and 
availability  of  faculty  to  advise  students, 
faculty/student  ratio,  and  teaching  loads 
of  the  program  director  and  teaching 
faculty  in  relation  to  the  type  and  scope 
of  training  involved.  The  program 
director  must  be  a  full-time  faculty 
member. 

j.  Admission  Requirements:  Student 
selection  standards  and  procedures, 
student  performance  standards  and 
student  counseling  services. 

k.  Advisory  Committee:  Membership, 
industries  and  labor  groups  represented; 
how  often  they  meet:  who  they  advise, 
role  in  designing  curriculum  and 
establishing  program  need.  The 
Committee  should  meet  at  least 
annually  to  provide  advice  and  periodic 
evaluation  of  TPG  activities. 

1.  Evidence  of  a  strategy  to  evaluate 
the  impact  that  the  program  has  had  on 
the  region.  Examples  could  include  a 
workforce  needs  survey  and  action  plan, 
consultation  and  research  programs 
provided  to  address  regional 
occupational  safety  and  health 
problems,  a  program  graduate  data  base 
to  track  the  employment  history  and 
contributions  of  graduates  to  the 
occupational  safety  and  health  field, 
and  the  cost  effectiveness  of  the 
program. 

m.  Past  performance  based  on 
evaluation  of  the  most  recent  CDC/ 
NIOSH  Objective  Review  Summary 
Statement  and  the  grant  application 
Progress  Report  (Competing 
Continuation  applications  only). 


n.  Extent  to  which  the  budget  is 
adequate,  justified,  and  consistent  with 
the  intended  use  of  the  grant  funds. 

5.  ERC  and  TPG  applications  for 
Occupational  Injury  Prevention 
Rese^t:h  Training  Programs  evaluation 
criteria  are  as  follows: 

a.  Evidence  of  a  plan  to  satisfy  the 
need  for  training  in  the  area  outlined  by 
the  application,  including  projected 
enrollment,  recruitment  and  job 
opportunities.  Indicators  of  need  may 
include  measures  utilized  by  the 
Program  such  as  previous  record  of 
training  and  placement  of  graduates. 
Indicate  the  potential  contribution  of 
the  project  toward  meeting  the  need  for 
this  specialized  training. 

b.  Extent  to  which  arrangements  for 
day-to-day  management,  allocation  of 
funds  and  cooperative  arrangements  are 
designed  to  effectively  achieve  the 
program  requirements. 

c.  Evidence  of  a  plan  describing  in 
detail  the  research  training  the  program 
proposes.  This  should  include  goals, 
elements  of  the  program,  research 
faculty  and  amount  of  effort,  support 
faculty,  facilities  and  equipment 
available  and  needed,  and  methods  for 
implementing  and  evaluating  the 
program. 

d.  Extent  to  which  curriculum  content 
and  design  includes  formalized  training 
objectives,  minimal  coiuse  content  to 
achieve  degree,  course  descriptions, 
coinse  sequence,  additional  related 
courses  open  to  students,  time  devoted 
to  lectiire.  and  clinical  and  research 
experience  addressing  the  relationship 
with  didactic  programs  in  the 
educational  process. 

e.  The  extent  to  which  the  program 
effort  is  capable  of  supporting  the 
number  and  type  of  students  proposed. 

f.  Extent  to  which  the  program  nas 
initiated  collaborative  relationships 
with  external  agencies  and  institutions 
to  expand  and  strengthen  its  research 
capabilities  by  providing  student  and 
faculty  research  opportunities. 

g.  Evidence  of  previous  record  of 
training  in  occupational  injury 
prevention,  including  placement  of 
graduates  and  employment  history. 

h.  The  extent  to  which  the  applicant 
dociunents  methods  in  use  or  proposed 
methods  for  evaluating  the  effectiveness 
of  the  training,  including  the  use  of 
feedback  mechanisms  from  graduates 
and  employers,  placement  of  graduates 
in  research  positions,  research 
accomplishments  of  graduates  and 
reports  from  consultations  and 
cooperative  activities  with  other 
imiversities.  professional  associations, 
and  other  outside  agencies. 

i.  Competence,  experience  and 
training  of  the  Program  Director,  faculty 


and  advisors  in  relation  to  the  type  and 
scope  of  research  training  involved. 

j.  Degree  of  institutional  commitment 
to  Program  goals.  An  example  of 
institutional  commitment  to  the  long- 
term  stability  of  academic  programs  is 
the  commitment  of  tenured  or  tenure- 
track  faculty  positions  to  each 
participating  academic  program. 

k.  Adequacy  of  the  academic  and 
physical  environment  in  which  the 
training  will  be  conducted,  including 
access  to  appropriate  occupational 
iniiuy  prevention  research  resoinces. 

1.  The  extent  to  which  the  budget  is 
adequate,  justified,  and  consistent  vrith 
the  intended  use  of  the  grant  funds. 

m.  Evidence  of  a  plan  for 
establishment  of  an  Advisory 
Committee,  including  meeting  times, 
roles  and  responsibilities. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Annual  progress  reports  (may  be 
incorporated  as  component  of  non- 
competing  continuation  applications); 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and  progress 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in 
Section  J,  "Where  to  Obtain  Additional 
Information". 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  in  the 
application  kit. 

AR-l*  Human  Subjects  Requirements. 

AR-2*  Requirements   for  Inclusion   of 

Women  and  Racial  and  Eth- 
I  nic  Minorities  in  Research. 

AR-3*  Animal  Subjects  Requirements. 

AR-10  Smoke-Free      Workplace      Re- 
quirements. 

AR-11  Healthy  People  2010. 

AR-12  Lobbying  Restrictions. 

•Applies  to  ERC  Pilot  Project  Research 
Traimng  Program  applications  only. 

Data  collection  initiated  under  this 
training  grant  program  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  Number  0920-0261. 
"NIOSH  Training  Grants,  42  CFR  part 
86,  Application  and  Regulations," 
Expiration  Date  January  31,  2004. 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  section 
670(a)  of  the  Occupational  Safety  and  Health 
Act  (29  U.S.C.  670  (a)].  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.263. 


J.  Where  to  Obtain  Additional 
Information 

This  and  other  CDC  annoimcements 
are  available  through  the  CDC  homepage 
at  the  following  Internet  address:  http:/ 
/www.cdc.gov/od/pgo/ funding/ 
gmntmain.htm. 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
annoimcement  number  of  interest. 
Please  refer  to  Program  Announcement 
03001  and  specify  ERC  or  TPG  when 
you  request  information. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  docimients, 
business  management  technical 
assistance  may  be  obtained  from: 

Joseph  A.  Gilchrist,  Procm«ment  and 
Grants  Office,  Program  Announcement 
03001,  Centers  for  Disease  Control  and 
Prevention  (CDC),  626  Cochrans  Mill 
Rd.,  Mailstop  P05,  Pittsburgh,  PA 
15236.  Telephone:  (412)  386-6428.  E- 
mail  address:  jpgo@cdc.gov. 

For  program  technical  assistance, 
contact: 

John  T.  Talty,  Principal  Engineer. 
Office  of  Extramural  Programs,  National 
Institute  for  Occupational  Safety  and 
Health,  Centers  for  Disease  Control  and 
Prevention  (CDC),  4676  Columbia 
Parkway.  Mailstop  C-7,  Cincinnati,  OH 
45226-1998.  Telephone  (513)  533-8241. 
E-mail  address:  jtt2@cdc.gov. 

Kathleen  M.  Rest, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
[FR  Doc.  02-7991  Filed  4-2-02;  8:45  am] 

BILUNG  CODE  4163-19-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

[Program  Announcement  02041] 

Traumatic  Injury  Biomechanics 
Research;  Notice  of  Availability  of 
Funds;  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  2002  funds  to  fund  grants 
for  Injury  Prevention  and  Control 
Research  in  the  priority  areas  of  Injury 
and  Violence  Prevention  which  was 
published  in  the  Federal  Register  on 
February  28,  2002.  (Volume  67,  No.  40, 
pages  9289-9292).  The  notice  is 
amended  as  follows: 

On  page  9289,  second  colimm,  imder 
Section  A.  Purpose,  first  paragraph 


(number  1.).  line  4  should  be  changed 
from  "*  *  *  Programmatic  Interests."  to 
"*  *  *Program  Requirements." 

On  page  9289,  second  colunm.  imder 
Section  B.  Eligible  Applicants,  first 
paragraph,  line  '3.  insert  after 
"organizations"  ",  including  public  and 
nonprofit  faith-based 
organizations,*  *  *" 

On  page  9289,  third  column,  under 
Section  B.  Eligible  Applicants,  third 
paragraph  (number  5.),  line  5,  should  be 
changed  bom  "*  *  *  Programmatic 
Interests."  to  "*  *  *  Program 
Requirements." 

On  page  9289,  third  colimin,  under 
Section  C.  Availability  of  Funds,  first 
paragraph,  line  7  should  be  changed 
from"*  *  *  Programmatic  Interests."  to 
"*  *  *  Program  Requirements." 

On  page  9290,  third  colunm,  under 
Section  F.  Submission  and  Deadline, 
third  paragraph,  line  1,  should  be 
changed  to  read  "On  or  before  May  6. 
2002  *  *  *" 

Dated:  March  29.  2002. 
Michael ).  Detmer, 

Branch  Chief,  Acquisition  and  Assistance 
Branch  A,  Procurement  andOmnts  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
[FR  Doc.  02-8020  Filed  4-2-02;  8:45  am) 

BILUNG  COOC  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  Disease  Control  and 
Prevention 

[Program  Announcement  02040] 

Violence-Related  Injury  Prevention 
Research;  Notice  of  Availability  of 
Funds;  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  2002  funds  to  fund  grants 
for  Injury  Prevention  and  Control 
Research  in  the  priority  areas  of 
Violence  and  Abuse  Prevention  which 
was  published  in  the  Federal  Register 
on  February  28,  2002,  (Volume  67,  No. 
40,  pages  9292-9296).  The  notice  is 
amended  as  follows: 

On  page  9293,  first  column,  under 
Section  B.  Eligible  Applicants,  first 
paragraph,  line  3,  insert  the  following 
after  "organizations"  ",  including  public 
and  nonprofit  faith-based  organizations, 
*  *  *•• 

On  page  9293,  third  column,  xmder 
Section  C.  Availability  of  Funds,  the 
sub-heading,  "Fimding  Preferences", 
line  1  and  follovring  paragraph,  line  2 
through  line  14  that  reads  "Priority  will 
be  given  *  *  *  violence  in  these 
groups."  should  be  deleted. 
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On  page  9294.  second  column,  under 
Section  F.  Submission  and  Deadline, 
third  paragraph,  line  1  should  be 
changed  to  read  "On  or  before  May  6, 
2002  •   *   *" 

On  page  9296,  second  colimm,  under 
section  J.  Where  to  Obtain  Additional 
Information,  first  paragraph,  lines  12 
and  13  should  be  changed  to  read 
"hitemet  address  v6ic5@crfc.gov." 

Dated:  March  28,  2002. 
Michael ).  Detmer, 

Branch  Chief,  Acquisition  and  Assistance 
Branch  A,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  02-8019  Filed  4-2-02;  8:45  am) 
mxiNO  cooe  4i63-ia-# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  tor  Medicare  and  Medicaid 
Servicee 

[Document  Identifier:  CMS-R-43] 

Agency  Intormation  Coliection 
Activttiee:  Propoaed  Coliection; 
Comment  Requeat 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  siunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Conditions  of 
Participation  for  Portable  X-ray 
suppliers  and  Supporting  Regulations  in 
42  CFR  Sections  486.104,  486.106,  and 
406.110;  Form  No.:  CMS-R-43  (OMB# 
0938-0338);  Use:  This  information  is 
needed  to  determine  if  portable  X-ray: 


Frequency:  Recordkeeping  (Disclosure); 
Affected  Public:  Business  or  other  for- 
profit  and  Not-for-profit  institutions; 
Number  of  Respondents:  645;  Total 
Annual  Responses:  M5;  Total  Annual 
Hours:  1,612.5. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/ prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  CMS 
document  identifier,  to 
PaperworhMhcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directiy  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services. 
Secxirity  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards.  Attention: 
Melissa  Musotto,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  March  21.  2002. 
lohn  P.  Burke,  m. 

Reports  Clearance  Officer,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

[FR  Doc.  02-7985  Filed  4-2-02;  8:45  am] 

BlUMa  COM  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  Medicare  and  Medicaid 
Servicee 

[Docket  Mmitifier:  CMS-10001] 

Agency  Intormation  Collection 
ActivMee:  Submlaalon  for  OMB 
Review;  Comment  Requeat 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Service. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Act  of  1995,  the  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 
(formerly  known  as  the  Health  Care 
Financing  Administration  (HCFA), 
Department  of  Health  and  Human 
Services,  is  publishing  the  following 
summary  of  proposed  collections  for 
public  comment.  Interested  persons  are 
invited  to  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 


burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
HIPAA  Nondiscrimination  Provisions; 
Form  No.;  CMS-10001  (OMB#  0938- 
0827); 

Use:  Self-funded  nongovernmental 
plans  are  required  to  give  individuals 
who  were  previously  discriminated 
against  an  opportunity  to  enroll, 
including  notice  of  an  opportunity  to 
enroll; 
Frequency:  Once; 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions. 
Individuals  or  households.  State,  local, 
or  tribal  government;  Number  of 
Respondents:  18; 

Total  Annual  Responses:  18; 
Total  Annual  Hours:  194. 
To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm.  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov.  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Hmnan 
Resources  and  Housing  Branch. 
Attention:  Julie  Brown,  CMS-10001 
Brenda  Aguilar,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  March  14.  2002. 
John  P.  Burke  m, 

Ch4S  Reports  Clearance  Officer,  CMS  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 
[FR  Doc.  02-7986  Filed  4-2-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center  for  Medicare  and  Medicaid 
Servicee 

[Document  Identifier:  CMS-R-296] 

Agency  Information  Collection 
Activitlea:  Submlaalon  for  OMB 
Review;  Comment  Request 

AGENCY:  Center  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Center  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  currently  approved 
collection; 

Title  of  Information  Collection:  Home 
Health  Advance  Beneficiary  Notice  of 
Liability  and  Supporting  Regulations  in 
42  CFR  484.10(a); 

Form  No.:  HCFA-R-296  (OMB# 
0938-0781); 

Use:  Home  health  agencies  must 
provide  proper  written  notice  to 
Medicare  beneficiaries  in  advance  of 
fumisTiing  home  health  care  that  they 
believe  that  Medicare  will  not  pay  for 
before  reducing,  terminating,  or  denying 
services  to  a  Medicare  beneficiary; 

Frequency:  On  occasion; 

Affected  Public:  Not-for-profit 
institutions,  business  or  other  for-profit; 

Number  of  Respondents:  Federal 
Register  7,857; 

Total  Annual  Responses:  145,966; 

Total  Annual  Hours:  14,597. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  yoiu  request, 
including  your  address,  phone  number, 


OMB  number,  and  CMS  document 
identifier,  to  Papetwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
reconunendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directiy  to 
the  OMB  desk  officer:  OMB  Human 
Resoiu-ces  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  March  21,  2002. 
John  P.  Burke  m, 

CMS  Reports  Clearance  Officer,  CMS  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 

[FR  Doc.  02-7984  Filed  4-2-02;  8:45  am] 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CII«S-P-0015SPA] 

Emergency  Clearance:  Public 
information  Collection  Requirements 
Submitted  to  tlie  Office  of  Management 
and  Budget  (OMB) 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  knowm  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
conunents  regarding  this  burden 
estimate. or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  acciuacy  of  the  estimated 
biirden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 


and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
imder  OMB's  regulations  at  5  CFR  part 
1320.  Due  to  the  events  of  September 
11,  2001,  the  timing  of  this  proposed 
information  collection  has  been 
negatively  affected.  We  are  requesting 
Emergency  OMB  review  for  this 
supplement  since  this  is  a  beneficial 
survey  and  it  can  do  no  harm  if  OMB 
acted  upon  this  sooner  than  the  normal 
timeframe.  The  60-day  Federal  Register 
notice  was  published  on  January  8, 
2002,  for  which  we  solicited  public 
comment.  CMS  is  requesting  OMB 
review  and  approval  of  this  collection 
by  April  25,  2002,  with  a  180-day 
approval  period.  Written  comments  and 
reconmiendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  April  22,  2002. 

Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Medicare 
Current  Beneficiary  Survey — 
Supplement  on  Patient  Activation; 

Form  No.:  CMS-P-0015SPA  (OMB# 
0938-NEW);  Use:  A  primary  theme  of 
the  NMEP  education  efforts  has  been  to 
help  Medicare  beneficiaries  make 
choices.  Simply  providing  uniform 
information  to  an  undifferentiated 
audience  is  not  sufficient.  CMS  needs  to 
know  whether  beneficiaries  have  the 
communication  skills,  motivation  and 
basic  knowledge  of  their  own  health 
status  to  be  partners  in  their  own  health 
care.  The  purpose  of  this  survey 
supplement  is  to  assess  the  degree  to 
which  Medicare  beneficiaries 
participate  actively  in  their  own  health 
care  decisions.;  Frequency:  One-time; 
Affected  Public:  Individuals  or 
Households;  Number  of  Respondents: 
16,000;  Total  Aimual  Responses: 
16,000;  Total  Annual  Hours:  2,666. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
nimiber,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
conunents  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
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mailed  and/or  faxed  to  the  designees 
referenced  below,  by  April  22,  2002: 

Centers  for  Medicare  and  Medicaid 
Services,  Office  of  Information 
Services,  Security  and  Standards 
Group,  Division  of  CMS  Enterprise 
Standards.  Room  N2-14-26,  7500 
Security  Boulevard.  Baltimore.  MD 
21244-1850.  Fax  Number:  (410)  78&- 
0262,  Attn:  Dawn  Willinghan,  CMS- 
P-0015SPA.  1 

and. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington.  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167,  Attn:  Allison  Eydt, 
CMS  Desk  Officer. 

Dated:  March  12.  2002. 
John  P.  Burke  m, 

CMS  Reports  Clearance  Officer.  CMS.  Office 

of  Information  Services,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

[PR  Doc.  02-7987  Filed  4-2-02;  8:45  am] 

BNJJNO  CODE  4120-(»-P 


Form 


SAR 


Numtwr  of  respondents 


106 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Sarvfcas 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  imder  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Pro)ect:  Web-based  Semi 
Annual  Report  (SAR):  NEW 

The  Health  Resources  and  Services 
Administration  (HRSA).  Bureau  of 


Primary  Health  Care  (BPHC)  plans  to 
collect  the  annual  reporting 
requirements  for  the  primary  care 
grantees  funded  by  BPHC  using  a  web- 
based  Semi  Annual  Report  (SAR).  The 
SAR  includes  reporting  requirements  for 
grantees  of  the  following  primary  care 
programs:  State  Primary  Care 
Associations  and  State  Primary  Care 
Offices.  Authorizing  legislation  is  found 
in  Public  Law  104-299.  Health  Center 
Consolidation  Act  of  1996.  enacting 
Section  330  of  the  Public  Health  Service 
Act. 

BPHC  collects  data  on  its  programs  to 
ensure  compliance  with  legislative 
mandates  and  to  report  to  Congress  and 
policymakers  on  program 
accomplishments.  To  meet  these 
objectives,  BPHC  requires  a  core  set  of 
information  collected  semi-annually 
that  is  appropriate  for  monitoring  and 
evaluating  performance  and  reporting 
on  annual  trends.  The  SAR.  completed 
by  all  grantees,  provides  data  on 
services,  characteristics  of  populations, 
leveraged  funds,  and  services  that  fall 
within  the  scope  of  the  grant. 

The  estimated  burden  is  a  follows: 


Responses  per  respondent 


Hours  per  response 


18 


Total  burden  hours 


3816 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall.  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  March  28.  2002. 
lane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 
Coordination. 

[PR  Doc.  02-8085  Filed  4-2-02;  8:45  am] 
MLUNG  CODE  4ia6-1S-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  receipt  of  applications 

for  permit. 

summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 


DATES:  Written  data,  comments  or 
requests  must  be  received  by  May  3, 
2002. 

AOOflESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act.  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service.  Division  of  Management 
Authority.  4401  North  Fairfax  Drive. 
Room  700.  Arlington,  Virginia  22203; 
fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 


should  be  submitted  to  the  Director 
(ADDRESSES  above). 

Applicant:  David  Eugene  Arledge, 
Dallas.  TX,  PRT-053861 

The  applicant  request  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Robert  E.  Miller,  Baltimore. 
MD.  PRT-053942 

The  applicant  request  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  die  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Thomas  E.  Murphy.  MD. 
Wilmette.  JL.  PRT-053978 

The  applicant  request  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
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for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Field  Museum  of  Natural 
History.  Chicago.  IL.  PRT-053039 

The  applicant  requests  a  permit  to 
import  ninety-five  specimens  of  mouse 
lemurs  (Microcebus  spp.)  and  fifty- 
seven  fat-tailed  lemurs  (Cheirogaleus 
spp.)  removed  from  wild  populations  in 
Madagascar  for  scientific  research. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  March  8,  2002. 
Anna  Barry, 

Senior  Pennit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

(FR  Doc.  02-7989  Filed  4-2-02;  8:45  am] 

MJJNG  CODE  4310-55-f> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Emergency  Exemption 
Issuance  of  Endangered  Species 
Recovery  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  emergency  exemption 

issuance. 

SUMMARY:  The  following  applicant  has 
been  issued  a  scientific  research  permit 
to  conduct  certain  activities  with  an 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  USC  1531 
et  seq.). 

FOR  FURTHER  INFORMATKXt  CONTACT: 
Linda  Belluomini,  Permits  Biologist  at 
503-231-2063. 

SUPPLEMENTARY  INFORMATION:  The 
Washington  Department  of  Fish  and 
Wildlife  (WDFW)  has  been  authorized 
via  permit  nvmiber  TE-050644,  by  the 
U.S.  Fish  and  Wildlife  Service's  Pacific 
Region,  to  increase,  the  area  in  which  it 
surveys,  captures,  and  handles 
individuals  from  the  Columbia  Basin 
distinct  population  segment  of  the 
pygmy  rabbit  (Bmchylagus  idahoensis; 
pygmy  rabbit),  and  to  maintain 
firebreaks  located  in  their  habitat  in 
conjimction  with  research,  a  captive 
propagation  program,  and  to  reduce  the 
likelihood  of  catastrophic  fire 
throughout  the  species  range.  We  issued 
this  permit  for  the  purpose  of  enhancing 
the  propagation  and  survival  of  the 


pygmy  rabbit.  The  30-day  pubfic 
conunent  period  required  by  the 
Endangered  Species  Act  (Act)  was 
waived  in  accordance  with  section  10(c) 
of  the  Act  upon  a  determination  that  an 
emergency  affecting  the  health  and  life 
of  specimens  of  pygmy  rabbit  exists,  and 
that  no  reasonable  alternative  is 
available  to  the  applicant. 

The  pygmy  raboit  has  imdergone 
dramatic  annual  declines  since  1998, 
and  the  entire  wild  portion  of  this 
population  now  consists  of  fewer  than 
50  individuals  from  just  1  known 
colony  on  State  land  in  Douglas  County, 
Washington.  As  part  of  a  captive 
breeding  program,  initiated  by  the 
WDFW  during  the  spring  of  2001,  an 
additional  14  individuals  from  this 
population  are  being  held  in  captivity, 
including  5  offspring  bom  at  the 
holding  facility.  The  capture  of 
additional  animals  from  the  wild, 
throughout  the  species  range,  will  help 
to  ensure  genetic  diversity  of  the  species 
by  complementing  the  genetic  profiles 
and  potential  breeding  scenarios  of 
those  already  in  captivity.  Any  pygmy 
rabbits  that  are  not  considered  essential 
to  the  captive  breeding  program  will  be 
left  in  the  wild,  and  ongoing 
management  to  protect  this  portion  of 
the  population  will  continue. 

Pygmy  rabbits  may  experience 
significant  mortality  due  to  increased 
-susceptibility  to  wild  fires  if  fire  breaks 
located  within  their  habitat  are  not 
properly  maintained.  These  firebreaks 
need  to  be  maintained  before 
reproductive  behavior  is  exhibited  and 
especially  prior  to  young  of  the  year 
being  bom  as  early  as  mid-April. 

Delay  in  the  WDFW's  planned 
activities  due  to  the  30-day  public 
comment  period  could  jeopardize  the 
success  of  the  captive  breeding  program 
and,  ultimately,  the  long-term  security 
of  the  pygmy  rabbit. 

Dated:  March  20,  2002. 
Rowan  W.  Gould, 

Regional  Director,  Region  l.PoHland,  Oregon. 
[FR  Doc.  02-«021  Filed  4-2-02;  8:45  am] 

BILLING  CODE  4310-S5-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
[Docket  No. 

Aquatic  Nuisance  Species  Tasic  Force 
Northeast  Regional  Panel  Meeting 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  meeting. 

SUMMARY:  This  notice  announces 
meeting  of  the  Aquatic  Nuisance 


Species  (ANS)  Task  Force  Northeast 
Regional  Panel.  The  meeting  topics  are 
identified  in  the  SUPPLEMENTARY 
INFORMATION. 

DATES:  The  Northeastern  Regional  Panel 
will  meet  from  1:00  p.m.  to  5:00  p.m.  on 
Tuesday,  May  7,  2002,  and  8:30  a.m.  to 
5:00  p.m.,  Wednesday,  May  8,  2002. 

ADDRESSES:  The  Northeast  Regional 
Panel  meeting  will  be  held^t  the 
Quality  Inn  and  Suites,  1380  Putney 
Road,  Brattleboro,  Vermont  05301. 
Phone  802-254-8701. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Snow-Cotter,  617-626-1202  or 
Sharon  Gross,  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force  at 
703-358-2308. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Conunittee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  meetings  of  the 
Aquatic  Nuisance  Species  Task  Force 
Northeast  Regional  Panel.  The  Task 
Force  was  established  by  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990. 

The  Northeast  Regional  Panel  was 
established  on  July  25,  2001  to  advise 
and  make  recommendations  to  the 
Aquatic  Nuisance  Species  Task  Force  on 
issues  relating  to  the  Northeast  region  of 
the  United  States.  Geographically,  the 
Northeast  region  is  defined  to  include 
the  jurisdictions  of  the  states  of  Maine, 
New  Hampshire,  Vermont, 
Massachusetts,  Rhode  Island, 
Connecticut,  and  New  York:  The 
Northeast  Regional  Panel  will  discuss 
several  topics  at  this  meeting  including: 
membership  of  the  Panel,  updates  from 
the  Coastal  and  Inland  subcommittees, 
updates  fr^m  the  Aquatic  Nuisance 
Species  Task  Force  and  Invasive  Species 
Coimcil  on  national  issues, 
reauthorization  of  the  National  Invasive 
Species  Act,  updates  on  the 
development  of  State  ANS  Plans, 
findings  and  management 
recommendations  from  the  ANS  Vector 
Study,  and  other  topics. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  810,  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203-1622,  and 
will  he  available  for  public  inspection 
during  regiUar  business  hours,  Monday 
through  Friday. 

Dated:  March  27,  2002. 
Catfaleen  I.  Short, 
.  Co-chair,  Aquatic  Nuisance  Species  Task 
Force,  Assistant  Director— Fisheries  6-  Habitat 
Conservation. 
[FR  Doc.  02-8068  Filed  4-2-02;  8:45  am) 

BILUNG  CODE  4310-69-M 


Federal  Register /Vol.  67,  No.  64 /Wednesday,  April  3,  2002 /Notices 


15827 


needs  of  State  and  local  prosecutors.  Missing  and  Exploited  Children's 


national  training  workshop  for  State 


15826 


Federal  Register /Vol.  67.  No.  64 /Wednesday,  April  3.  2002 /Notices 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-02-009] 

Sunshine  Act  Meeting;  Emergency 
Postponement  of  Meeting 

AGENCY  HOLOtNG  THE  MEETING: 

International  Trade  Commission. 
Place:  Room  101.  500  E  Street  SW. 
Washington.  DC  20436.  Telephone: 
(202) 205-2000. 
ACTION:  Postponement  of  meeting. 


Original  Date/Time:  April  1.  2002  at 

2:00  p.m. 

New  Date/Time:  April  2.  2002  at  9:30 

a.m. 

Status:  Open  to  the  public. 

The  Commission  has  determined  to 
postpone  the  meeting  in  Inv.  No.  731- 
TA-925  (Final)  (Greenhouse  Tomatoes 
from  Canada)  from  April  1,  2002  at  2:00 
p.m.  to  April  2,  2002  at  9:30  a.m. 

Earlier  announcement  of  this  notice 
was  not  possible. 

By  order  of  the  Commission. 

Issued:  March  29.  2002. 
Maril]m  R.  Abbott, 
Secretary. 

[FR  Doc.  02-8135  Filed  4-1-02;  8:45  am] 
BtLUNG  COOe702(M»-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-1400] 

Proposed  Program  Plan  for  ttie 
Missing  and  Exploited  Children's 
Program  for  Fiscal  Year  2002 

agency:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  Justice. 
ACTION:  Notice  of  proposed  program 
plan  for  Missing  and  Exploited 
Children's  Program  for  fiscal  year  20Q2. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
publishing  this  notice  of  its  Proposed 
Program  Plan  for  the  Missing  and 
Exploited  Children's  Program  for  fiscal 
year  (FY)  2002.  and  soliciting  public 
comments  on  the  overall  plan  and 
priorities.  After  analyzing  the  public 
comments,  OJJDP  will  issue  the  Final 
Program  Plan  for  the  FY  2002  Missing 
and  Exploited  Children's  Program. 
DATES:  Comments  must  be  received  on 
or  before  Jime  3.  2002. 
ADDRESSES:  Comments  should  be 
mailed  to  Terrence  S.  Donahue,  Acting 
Administrator,  Office  of  Juvenile  Justice 


and  Delinquency  Prevention,  810 
Seventh  Street,  NW.,  Washington,  DC 
20531.  In  the  lower  left  hand  comer  of 
the  envelope  clearly  write,  "Proposed 
Program  Plan  for  the  Missing  and 
Exploited  Children's  Program 
Comments." 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  C.  Laney,  Director,  Child 
Protection  Division,  202-616-3637. 
(This  is  not  a  toll-free  number.] 
SUPPLEMENTARY  INFORMATION:  The 
Missing  and  Exploited  Children's 
Program  is  administered  by  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP),  a  component  of  the 
Office  of  Justice  Programs  in  the  U.S. 
Department  of  Justice.  Pursuant  to  the 
provisions  of  Section  406(a)(2)  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  (JJDP)  Act  of  1974,  as 
amended,  42  U.S.C.  5776.  the  Acting 
Administrator  of  OJJDP  is  publishing  for 
public  comment  a  Proposed  Program 
Plan  for  activities  authorized  by  Title  IV 
of  the  JJDP  Act,  the  Missing  Children's 
Assistance  Act,  42  U.S.C.  5771  et  seq., 
that  OJJDP  proposes  to  initiate  or 
continue  in  FY  2002.  Taking  into 
consideration  comments  received  on 
this  Proposed  Program  Plan,  the  Acting 
Administrator  will  develop  and  publish 
a  Final  Program  Plan  describing  the 
program  activities  OJJDP  intends  to  fund 
during  FY  2002  using  Title  IV  funds. 
Except  for  programs  earmarked  by 
Congress,  notices  of  solicitations  for 
competitive  grant  applications 
described  in  the  Final  Program  Plan  will 
be  published  in  the  Federal  Register  at 
a  later  date.  No  proposals,  concept 
papers,  or  other  types  of  applications 
should  be  submitted  in  response  to  this 
proposed  plan. 

Background 

For  the  purposes  of  Title  FV,  the  term 
"missing  children"  refers  to  children 
who  have  been  abducted  by  either  a 
family  or  nonfamily  member,  and 
includes  both  children  who  have  been 
abducted  within  the  United  States  and 
those  who  have  been  abducted  from  the 
United  States  and  taken  to  or  illegally 
retained  in  a  foreign  country.  The  term 
"child  exploitation"  refers  to  any 
criminal  activity  that  focuses  on 
children  as  sexual  objects  and  includes 
sexual  abuse,  child  pornography,  and 
prostitution. 

Introduction  to  the  Fiscal  Year  2002 
Proposed  Program  Plan 

In  1984.  Congress  enacted  the  Missing 
Children's  Assistance  Act.  which 
established  the  Missing  and  Exploited 
Children's  Program  (MECP)  within 
OJJDf.  Under  the  Act.  MECP  is 


responsible  for  (1)  coordinating  Federal 
activities  designed  to  help  missing  and 
exploited  children;  (2)  providing  a 
national  resource  center  and 
clearinghouse;  and  (3)  supporting 
research,  training,  technical  assistance, 
and  demonstration  programs  that 
enhance  the  Nation's  overall  response  to 
missing  children  and  their  families. 

In  FY  2001.  MECP  made  significant 
advances  in  the  course  of  meeting  its 
responsibilities  to  provide  services  to 
children,  parents,  educators, 
prosecutors,  law  enforcement,  and  other 
professionals  and  persons  working  on 
child  safety  issues.  Some  of  MECP's 
notable  accomplishments  are 
summarized  below. 

•  MECP  chairs  the  Federal  Agency 
Task  Force  on  Missing  and  Exploited 
Children  as  part  of  its  coordination 
responsibilities.  In  FY  2001,  the  task 
force  continued  to  focus  on  enhancing 
and  coordinating  the  U.S.  response  to 
international  child  abduction.  The  task 
force  developed  a  parent-to-parent  guide 
that  provides  important  information  to 
families  seeking  the  return  of  children 
abducted  to  or  illegally  retained  in 
foreign  countries,  and  a  publication 
designed  to  assist  law  enforcement 
officers  who  investigate  international 
parental  abductions.  Both  publications 
are  .expected  to  be  available  in  the 
spring  of  2002. 

•  In  FY  2001,  OJJDP's  Internet  Crimes 
Against  Children  (ICAC  )  Task  Force 
added  41  new  ICAC  Investigative 
Satellites  to  the  30  regional  task  forces, 
and  it  now  provides  forensic, 
investigative,  and  prevention  services  in 
35  States.  Through  the  ICAC  program, 
more  than  140  State  and  local  law 
enforcement  agencies  have  developed 
multijurisdictional  and  multiagency 
responses  to  the  online  victimization  of 
children.  Since  the  program  was 
developed  in  1998,  task  force  agencies 
have  issued  more  than  1,021  search 
warrants  and  1,080  subpoenas,  seized 
more  than  900  computers,  provided 
training  to  prosecutors  and  law 
enforcement  officers,  and  reached 
thousands  of  children,  parents,  and 
educators  with  information  about  safe 
online  practices  for  children  and 
teenagers. 

•  In  FY  2001,  the  National  Center  for 
Missing  and  Exploited  Children's 
(NCMEC's)  CyberTipline  reached  the 
23,000-report  mark  and  played  an 
increasingly  important  role  in  ensuring 
that  reports  of  suspicious  online  activity 
made  by  children,  parents,  and  private 
citizens  were  received  by  the 
appropriate  law  enforcement  agencies. 
NCMEC  expanded  its  Protecting 
Children  Online  training  program  by 
adding  a  course  tailored  to  the  specific 
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needs  of  State  and  local  prosecutors, 
and  it  provided  this  training  to  more 
than  1.421  law  enforcement  unit 
commanders  and  prosecutors. 

•  In  FY  2001.  through  a  cooperative 
agreement  with  Fox  Valley  Technical 
College  (FVTC).  OJJDP  provided  training 
and  technical  assistance  to  more  than 
11,725  prosecutors  and  professionals  in 
law  enforcement  and  social,  health,  and 
family  services.  FVTC  integrates  current 
research,  state-of-the-art  practice  and 
knowledge,  and  new  technologies  into 
courses  designed  to  increase  skills  and 
abilities,  enhance  service  coordination 
and  delivery,  and  improve  the 
investigation  and  handling  of  cases 
involving  missing  and  exploited 
children.  In  FY  2001.  FVTC  also 
provided  specialized  technical 
assistance  to  State  and  local 
practitioners  and  juvenile  justice 
agencies.  This  technical  assistance 
addressed  Internet  crimes  against 
children,  information  sharing,  response 
planning,  child  protection  legislation, 
and  development  of  multidisciplinary 
teams.  In  FY  2000,  FVTC  completed  the 
development  of  a  new  child  fatality 
investigative  course  that  improves  the 
way  child  deaths  are  investigated. 

•  Finally,  John  Ashcroft,  Attorney 
General,  participated  in  the  annual 
Missing  Children's  Day  Ceremony  to 
commemorate  America's  missing 
children  and  to  recognize  the 
extraordinary  efforts  made  by  law 
enforcement  officers  who  work  to 
reunite  children  with  their  families.  The 
Attorney  General  presented  the  NCMEC 
Law  Enforcement  Officer  of  the  Year 
Award  to  Postal  Inspector  David 
Dermeyer  of  the  U.S.  Postal  Inspection 
Service  in  Memphis,  TN;  Postal 
Inspector  Rey  Santiago  of  the  U.S.  Postal 
Inspection  Service  in  Tulsa,  OK;  and 
Detective  Liz  Eagan  of  the  Tulsa,  OK, 
Police  Department. 

Fiscal  Year  2002  Programs 

In  FY  2002,  OJJDP  proposes  to 
continue  its  concentration  on  national 
programs  that  promote  awareness  of  and 
enhance  the  Nation's  response  to 
missing  and  exploited  children  and 
their  families.  Although  no  funds  are 
available  for  new  programs  in  FY  2002, 
OJJDP  is  interested  in  obtaining  input 
from  the  field  on  program  and  service 
needs  to  help  plan  programming  for 
both  FY  2002  and  the  future. 

Fiscal  Year  2002  Program  Listing 

National  Resource  Center  and 

Clearinghouse 
Internet  Crimes  Against  Children 

Regional  Task  Force  Program 


Missing  and  Exploited  Children's 
Training  and  Technical  Assistance 
Program 

National  Crime  Information  Center 

NISMART2 

Jimmy  Ryce  Law  Enforcement  Training 
Center  Program 

Missing  and  Exploited  Children  Non- 
profit Organizations  and  Family 
Support  Program 

National  Center  on  Child  Fatality 
Review 

National  Child  Victimization 
Conference  Support 

Continuation  Programs 

The  FY  2002  Title  IV  continuation 
programs  are  simmiarized  below. 
Available  funds,  implementation  sites, 
and  other  descriptive  information  are 
subject  to  change  based  on  the  plan 
review  process,  grantee  performance, 
application  quality,  fund  availability, 
and  other  factors. 

National  Resource  Center  and 
Clearinghouse 

In  FY  2001,  Congress  provided 
funding  to  continue  and  expand  the 
programs,  services,  and  activities  of 
NCMEC,  a  national  resource  center  and 
clearinghouse  dedicated  to  missing  and 
exploited  children  and  their  families.  As 
provided  in  Title  IV,  the  functions  of  the 
Center  include,  but  are  not  limited  to, 
the  following: 

•  Providing  a  toll-free  hotline  (800- 
843-5678)  that  citizens  can  use  to  report 
investigative  leads  and  that  parents  and 
other  interested  individuals  can  use  to 
receive  information  about  missing 
children. 

•  Providing  technical  assistance  to 
parents,  law  enforcement  agencies,  and 
other  agencies  working  on  issues 
involving  missing  and  exploited 
children. 

•  Promoting  information  sharing  and 
providing  teclmical  assistance  by 
networking  with  regional  nonprofit 
organizations.  State  missing  children 
clearinghouses,  and  law  enforcement 
agencies. 

•  Developing  publications  that 
contain  practical,  timely  information. 

•  Providing  information  regarding 
programs  that  offer  free  or  low-cost 
transportation  services  to  help  reunite 

■  children  with  their  families. 

hi  FY  2001,  NCMEC's  toll-free  hotline 
received  more  than  155,000  calls, 
ranging  from  citizens  reporting 
information  about  missing  children  to 
parents  and  law  enforcement  officers 
requesting  information  and 
publications.  NCMEC  also  assisted  in 
the  recovery  of  himdreds  of  children, 
disseminated  millions  of  photographs  of 
missing  children,  and  sponsored  a 


national  training  workshop  for  State 
missing  children  clearinghouses  and 
relevant  nonprofit  organizations. 
NCMEC  also  assisted  the  U.S. 
Department  of  State  in  carrying  out  its 
Hague  Convention  responsibilities  by 
processing  incoming  applications  for 
children  abducted  to  the  United  States, 
and  by  broadening  its  efforts  to  recover 
American  children  abducted  to  foreign 
countries. 

In  FY  2001,  NCMEC  continued  to 
perform  functions  associated  with  the 
national  resource  center  and 
clearinghouse,  and  it  broadened  the 
Protecting  Children  Online  training 
program  with  additional  courses  for 
prosecutors.  In  cooperation  with  the 
Federal  Bureau  of  Investigation  (FBI), 
NCMEC  released  Child  Molesters:  A 
Behavioral  Analysis,  a  publication 
designed  to  help  law  enforcement 
officers  investigate  the  sexual 
exploitation  of  children  by  acquaintance 
molesters. 

A  1-year  cooperative  agreement  will 
be  awarded  to  NCMEC  in  FY  2002.  The 
award  will  enable  NCMEC  to  continue 
the  functions  of  the  national  resource 
center  and  clearinghouse  and  the 
operation  of  the  Jimmy  Ryce  Law 
Enforcement  Training  Center,  which 
provides  training  to  improve 
investigative  riesponses  to  cases 
involving  missing  children.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

Internet  Crimes  Against  Children 
Regional  Task  Force  Program 

In  FY  2001,41  new  awards  were      "■ 
given  to  jurisdictions  interested  in 
participating  in  the  ICAC  Task  Force 
Program  Investigative  Satellite  Initiative 
(ISI),  which  broadens  the  impact  of  the 
ICAC  Task  Force  Program  by 
augmenting  the  forensic  and 
investigative  capacities  of  smaller  State 
and  local  law  enforcement  agencies. 
Under  ISI,  agencies  lacking  the 
resources  to  establish  full-time  regional 
task  forces  may  still  acquire  OJJDP 
funds  to  train  and  equip  local  officers  to 
respond  to  child  pornography  and 
cyber-enticement  cases. 

Other  FY  2001  ICAC  Task  Force 
Program  activities  included  partnering 
with  SEARCH  Group,  Lie,  of 
Sacramento,  CA.  to  deliver  a  hands-on 
investigative  course  and  a  national  3- 
day  training  workshop  that  focused  on 
emerging  technology  and  its  relevance 
to  criminal  activities  and  ICAC 
investigative  efforts. 

In  FY  2002.  OJJDP  wrill  continue  to 
fund  the  30  regional  ICAC  Task  Forces 
and  will  solicit  applications  for  new 
regional  sites  in  FY  2002. 
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lAissing  and  Exploited  Children 's 
Training  and  Technical  Assistance 
Program 

In  FY  1998.  FVTC  was  awarded  a 
cooperative  agreement  to  provide 
training  and  technical  assistance  to  law 
enforcement  officers,  prosecutors,  and 
health  and  family  services  professionals. 
The  Missing  and  Exploited  Children's 
Training  and  Technical  Assistance 
Program  is  designed  to  ensvire  that 
professiQpals  working  on  issues 
involving  missing  and  exploited 
children  receive  up-to-date,  practical 
training  and  technical  assistance. 
Training  fociises  on  investigative 
techniques,  interview  strategies, 
comprehensive  response  planning, 
media  relations,  lead  and  case 
management,  and  other  topics  related  to 
missing  and  exploited  children  cases. 

The  Missing  and  Exploited  Children's 
Training  and  Technical  Assistance 
Program  offers  five  courses:  Responding 
to  Missing  and  Abducted  Children, 
Child  Sexual  Exploitation 
Investigations,  Qiild  Abuse  and 
Exploitation  Investigative  Techniques, 
Child  Fatality  Investigations,  and  Child 
Abuse  and  Exploitation  Team 
Investigation  Process.  In  addition  to 
offering  these  courses,  FVTC  provides 
technical  assistance  and  support  to  the 
Federal  Agency  Task  Force  on  Missing 
and  Exploited  Children  and  its  related 
subcommittees;  develops  documents 
and  publications  related  to  missing  and 
exploited  children;  convenes  special 
focus  groups  or  meetings  to  facilitate 
conununication  and  problem  solving 
among  youth  service  workers  and 
professionals  at  the  Federal,  State,  and 
local  levels:  and  performs  special 
projects,  as  directed  by  OJJDP.  These 
special  projects  include  designing 
protocols  for  handling  and  responding 
to  cases  involving  missing  and  exploited 
children,  establishing  a  response 
planning  system,  and  conducting  a  case 
review  of  child  protection  legislation. 
No  additional  applications  will  be 
solicited  in  FV  2002. 

National  Crime  Information  Center 

The  ability  to  verify  National  Crime 
Information  Center  (NQC)  entries, 
communicate  with  law  enforcement 
through  the  Interstate  Law  Enforcement 
Telecommunication  System,  and  be 
notified  of  life-threatening  cases  through 
the  NCIC  flagging  system,  is  crucial  to 
NCMEC's  mission.  OJJDP  proposes  to 
continue  to  transfer  funds  to  die 
Department  of  Justice's  Justice 
Management  Division  through  a 
reimbursable  agreement  to  continue 
NCMEC's  online  access  to  the  FBI's 
Wanted  and  Missing  Persons  files 


through  NCIC.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

NISMART2 

Under  the  Missing  Children's 
Assistance  Act,  Title  IV.  OJJDP  is 
required  to  conduct  periodic  studies  to 
assess  the  scope  of  the  missing  children 
problem  in  the  United  States.  The 
original  National  Incidence  Studies  of 
Missing,  Abducted.  Rimaway,  and 
Thrownaway  Children  (NISMART  1) 
was  conducted  in  1988,  with  results 
published  in  1990.  In  FY  1995.  OJJDP 
funded  NISMART  2,  the  second 
national  study  to  measure  the  incidence 
of  each  category  of  missing  children. 
Temple  University  received  funding  in 
FY  1995  to  conduct  the  study,  which 
builds  on  the  strengths  and  addresses 
some  of  the  weaknesses  of  NISMART  1. 
Temple  University  has  contracted  with 
the  University  of  New  Hampshire 
Survey  Research  Laboratory  and  Westat, 
Inc.,  to  implement  specific  components 
of  the  study  and  provide  extensive 
background  knowledge  about  the 
particulars  of  NISMART  1.  Specifically, 
NISMART  2  will  do  the  following: 

•  Revise  and  enhance  NISMART  1 
definitions. 

•  Survey  approximately  23,000 
households  by  telephone  to  determine 
how  many  children  are  missing  on  an 
annual  basis. 

•  Sxu^ey  law  enforcement  agencies  to 
determine  the  annual  frequency  of  child 
abductions. 

•  Survey  approximately  10.000  youth 
by  telephone  to  understand  what 
happens  during  missing  children 
episodes. 

•  Interview  directors  of  residential 
facilities  and  institutions  to  determine 
how  many  residents  run  away. 

•  Analyze  data  on  thrownaway 
children  from  a  related  survey  of 
commimity  professionals. 

The  findings  from  these  surveys  will 
provide  updated  axmual  estimates  on 
the  number  of  missing  children  in  the 
United  States.  Preliminary  findings  will 
be  available  in  the  simimer  of  2002,  and 
a  final  report  will  be  completed  by  the 
end  of  FY  2002.  An  OJJDP  BuUetin  that 
dociunents  the  scope  of  the  research, 
definition  revisions,  and  methodology 
changes  was  published  in  FY  2000. 

OJPP  support  for  NISMART  2  vrill 
continue  in  FY  2002.  No  additional 
applications  will  be  solicited  in  FY 
2002. 

Jimmy  Ryce  Law  Enforcement  Training 
Center  Program 

In  FY  1997.  OJJDP.  in  partnership 
with  NCMEC.  the  FBI,  and  FVTC, 
developed  and  implemented  the  Jimmy 


Ryce  Law  Enforcement  Training  Center 
(JRLETC)  program.  JRLETC  offers  two 
law  enforcement  training  tracks 
designed  to  improve  the  national 
investigative  response  to  cases  involving 
missing  children. 

JRI^C's  Chief  Executive  Officer 
(Cio)  seminars  examine  cases  involving 
missing  children  irom  a  management 
perspective  and  offer  information  about 
coordination  and  communication 
issues,  resource  assessment,  legal 
concerns,  and  policy  development  for 
police  chiefs  and  sheriffs.  The 
Responding  to  Missing  and  Abducted 
Children  (REMAC)  course  offers 
modides  that  focus  on  comprehensive 
investigative  techniques  for  cases 
involving  missing  children.  In  FY  2001. 
1.864  police  chiefs  and  sheriffs 
participated  in  the  CEO  training  and  319 
law  enforcement  officers  participated  in 
REMAC. 

Congress  appropriated  $2.3  million  in 
FY  2001  to  continue  the  operation  of 
JRLETC.  To  respond  to  the  numerous 
requests  for  additional  assistance  from 
JRLETC  graduates,  OJJDP.  NCMEC,  the 
FBI,  and  FVTC  will  continue  to  provide 
training  and  technical  assistance 
through  both  JRLETC  and  the  onsite 
technical  assistance  program. 

Under  the  JRLETC  appropriation, 
OJJDP  awarded  $300,000  to  FVTC  to 
support  regional  REMAC  courses;  the 
remaining  $2  million  supported 
NCMEC's  CEO  seminars  and  onsite 
technical  assistance  program.  No 
additional  applications  will  be  solicited 
in  FY  2002. 

Missing  and  Exploited  Children  Non- 
profit Organizations  and  Family 
Support  Program 

The  goal  of  the  Missing  and  Exploited 
Children  Non-Profit  Organizations        ^ 
(NPOs)  and  Family  Support  Program  is 
to  establish  a  national  nonprofit 
association  to  (1)  provide  oversight  to  a 
Tninimiim  of  25  missing  and  exploited 
children  NPOs,  and  (2)  develop  a 
mentoring  program  that  provides  one- 
on-one  support  to  parents  of  missing 
children.  In  FY  2001.  MECP  solicited 
applications  through  a  competitive 
process,  four  applications  were 
received,  and  the  Association  of  Missing 
and  Exploited  Children's  Organizations 
(AMECO)  was  selected  to  receive  the 
award.  AMECO  will  provide  ongoing 
oversight,  support,  and  assistance  to 
missing  and  exploited  children  NPOs  to 
improve  the  quality  of  services  for 
missing  and  exploited  children  and 
their  families  and  to  provide  ongoing 
support  and  parent-to-parent/one-on- 
one  assistance  to  families  of  children 
who  have  been  exploited,  abducted,  or 
who  are  otherwise  missing.  No 
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additional  applications  will  be  solicited 
in  FY  2002. 

National  Center  on  Child  Fatality 
Review 

In  FY  1997.  OJJDP  awarded  a 
noncompetitive  award  to  the  National 
Center  on  Child  Fatality  Review 
(NCCFR)  in  Los  Angeles,  CA.  NCCFR 
received  the  award  to  develop  State  and 
local  uniform  reporting  definitions  and 
generic  protocols  for  child  fatality 
review  teams  that  could  be  considered 
by  communities  working  to  enhance 
their  investigations  of  child  deaths. 

NCCFR  developed  a  model  for 
integrating  data  among  the  Criminal 
Justice,  Vital  Statistics,  and  Social 
Services  Child  Abuse  Indices.  NCCFR 
also  selected  a  National  Advisory  Board 
composed  of  representatives  from  across 
the  coimtry  and  from  relevant 
disciplines. 

In  FY  2002,  OJJDP  will  continue  to 
support  NCCFR  if  funds  are  available. 
No  additional  applications  will  be 
solicited  in  FY  2002. 

National  Child  Victimization 
Conference  Support 

If  funds  are  available,  OJJDP  proposes 
to  provide  funding  in  FY  2002  for 
national  conferences  that  focus  on  child 
abduction,  exploitation,  and 
victimization  issues.  This  funding 
support  would  include  conferences 
sponsored  by  the  National  Children's 
Advocacy  Center,  the  Dallas  Police 
Department  and  Children's  Advocacy 
Center,  the  American  Professional 
Society  on  the  Abuse  of  Children,  the 
Center  for  Child  Protection,  and  the  San 
Diego  Conference  on  Responding  to 
Child  Maltreatment.  No  additional 
applications  will  be  solicited  in  FY 
:002. 

Dated:  March  29.  2002. 
Terrence  S.  Donahue, 
Acting  Administrator.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
[FR  Doc.  02-8054  Filed  4-2-02;  8:45  am] 
BILLING  CODE  4410-1»-«> 


and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c){2){A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
approval  of  Form  ETA  581,  Contribution 
Operations.  A  copy  of  the  proposed 
iiiormation  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  notice. 

DATES:  Written  comments  be  submitted 
to  the  office  listed  in  the  addressee 
section  below  on  or  before  Jime  3,  2002. 

ADDRESSES:  Constance  I.  Peterkin,  Room 
S-4522,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone 
number:  202-693-3221  (this  is  not  a 
toll-free  number);  Internet  address: 
cpeterkin@doleta.gov;  facsimile  number: 
202-693-3229. 
SUPPLEMENTARY  INFORMATION: 


delinquency,  collections  (accounts 
receivable),  and  the  audit  function. 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  biu-den 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 


I.  Background 

The  Office  of  Workforce  Security 
(OWS)  of  the  Employment  and  Training 
Administration  (ETA)  has  three 
programs  which  evaluate  the  separate 
functions  vrithin  the  Unemployment 
Insurance  (UI)  program.  The  Benefit 
Accuracy  Measiuement  (BAM)  program 
assesses  the  accuracy  of  paying  UI 
benefits.  The  Benefit  Timeliness  and 
Quality  (BTQ)  program  assesses  the 
quality  and  timeliness  of  UI  benefit 
functions;  while  the  Tax  Performance 
System  (TPS)  evaluates  the  employer- 
related  or  tax  functions  of  the  UI 
program.  The  Contribution  Operations 
report  (Form  ETA  581)  is  a 
comprehensive  report  of  each  State's  UI 
tax  operations  and  is  essential  in 
providing  quarterly  tax  performance 
data  to  DOL/ETA/OWS.  the  source  of 
grants  funding  authority.  ETA  581  data 
are  the  basis  for  determining  the 
adequacy  of  funding  of  States'  UI  tax 
operations  and  measiuing  the 
effectiveness  of  such  operations.  These 
are  required  Federal  functions  under  the 
Federal-State  UI  program. 

Using  ETA  581  data,  the  TPS  program 
measiues  performance,  accuracy,  and 
promptness  in  employer  registration 
(status  determination,  report 


n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

It  is  important  that  approval  of  the 
ETA  581  report  be  extended  because 
this  report  is  the  only  vehicle  for 
collection  of  information  required  under 
the  TPS  program.  If  ETA  581  data  were 
not  collected,  there  would  be  no  basis 
for  determining  the  adequacy  of  funding 
for  States'  UI  tax  operations,  making 
projections  and  forecasts  in- the 
budgetary  process,  nor  measuring 
program  performance  and  effectiveness. 
The  ETA  581  accoimts  receivable  data 
are  necessary  in  the  preparation  of 
complete  and  accurate  financial 
statements  for  the  Unemployment  Trust 
Fund  (UTF)  and  the  maintenance  of  a 
modified  accrual  system  for  UTF 
accoimting. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  Contribution  Operations. 

OMR  Number:  1 205-01 78. 

Agency  Number:  ETA  581. 

Affected  Public:  State  Government.  . 

Cite/Reference/Form/etc:  ETA  581. 

Toted  Respondents:  53. 

Frequency:  Quarterly. 

Total  Responses :  2 1 2 .       ■ 

Average  Time  per  Response:  8.5 
hours. 

Estimated  Total  Burden  Hours:  1,802. 

Total  Burden  Cost  (operating/ 
maintaining):  $-0-. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
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request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  March  27,  2002. 
Grace  A.  Kilbane. 

Director.  Office  of  Workforce  Security. 
[FR  Doc.  02-8061  Filed  4-2-02;  8:45  am) 

BILUNO  COM  4510-40-M 


NATIONAL  COUNCIL  ON  DISABIUTY 

Reauthorization  of  the  Individuals  With 
Disabillttea  Education  Act 

agency:  National  Coimcil  on  Disability. 
action:  Request  for  written  comments. 

SUMMARY:  The  Individuals  vdth 
Disabilities  Education  Act  (IDEA)  is 
scheduled  to  be  reauthorized  by 
Congress  in  2002.  The  IDEA  statute  is 
made  up  of  four  parts,  including  the 
Part  A  General  Provisions  section,  the 
Part  B  Grants  to  States  Program 
(including  preschool  grants),  the  Part  C 
Infants  and  Toddlers  program,  and  the 
Part  D  Support  Programs.  Part  B  is 
permanently  authorized.  Congress  must 
periodically  review  and  reauthorize 
Parts  C  and  D  of  IDEA  (usually  every  3 
years)  in  order  to  ensure  continuation  of 
the  activities  included  under  these 
parts. 

The  National  Council  on  Disability 
(NCD)  is  seeking  input  from  IDEA 
stakeholders  on  the  reauthorization 
IDEA  by  responding  to  questions  in 
NCD's  new  working  paper  on  IDEA 
reauthorization  (http://www.ncd.gov/ 
newsroom/ rea  u  th  orizations/idea/ 
idea.html).  Specifically,  NCD  wants 
feedback  on  questions  related  to 
monitoring  and  enforcement,  full 
funding,  discipline,  and,  eligibility  and 
over-representation  of  students  from 
odturally  diverse  backgrounds. 
DATES:  NCD  would  like  to  receive  your 
written  comments  on  IDEA 
reauthorization  by  June  1,  2002. 
ADDRESSES:  Please  send  your  responses 
to  Martin  Gould,  Senior  Research 
Specialist,  National  Council  on  • 
Disability,  1331  F  Sti-eet,  NW.,  Suite 
850,  Washington,  DC  20004.  or  202- 
272-2022  (fax),  or  mgould@ncd.gov  (e- 
mail). 

People  with  disabilities  may  obtain  a 
copy  of  this  notice  in  an  alternative 
format  (e.g.,  braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  previous  paragraph. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Gould,  Senior  Research 
Specialist,  National  Council  on 
Disability.  1331  F  Street  NW..  Suite  850. 


Washington.  DC  20004;  202-272-2004 
(Voice),  202-272-2074  (TTY),  202-272- 
2022  (Fax)  mgould&ncd.gov  (E-mail). 

Agency  Mission:  NCD  is  an 
independent  Federal  agency  composed 
of  15  members  appointed  by  the 
President  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities,  including  people  from 
culturally  diverse  backgrounds, 
regardless  of  the  nature  or  significance 
of  the  disability;  and  to  empower  people 
with  disabilities  to  achieve  economic 
self-sufficiency,  independent  living,  and 
inclusion  and  integration  into  all 
aspects  of  society. 
SUPPLEMENTARY  INFORMATION: 

IDEA  Reauthorization — An  NCD 
Working  Paper 

Background 

The  National  Council  on  Disability 
(NCD)  is  an  independent  Federal  agency 
making  recommendations  to  the 
President  and  Congress  on  issues 
affecting  54  million  Americans  with 
disabilities.  NCD  is  composed  of  15 
members  appointed  by  the  President 
and  confirmed  by  the  U.S.  Senate. 
NCD's  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportimity  for  all  individuals  with 
disabilities,  regardless  of  the  nature  or 
severity  of  the  disability;  and  to 
empower  individuals  with  disabilities 
to  achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 
NCD  makes  recommendations  to  the 
President,  Congress  and  Federal  agency 
officials  concerning  ways  to  better 
promote  equal  opportunity  for  all 
individuals  with  disabilities.  In  addition 
to  our  statutory  mandates,  NCD's 
mission  is  to  provide  a  voice  in  the 
Federal  government  and  to  Congress  for 
all  people  with  disabilities  in  the 
development  of  policies  and  delivery  of 
programs  that  affect  their  lives.  This  was 
the  direction  that  we  received  from  over 
300  disability  advocates  that  convened 
in  Texas  in  1996  for  a  disability  policy 
summit;  NCD  was  charged  by  these 
people  to  investigate  their  concern 
regarding  the  shortcomings  in  the 
Federal  enforcement  of  disability  civil 
rights  laws.  One  of  those  civil  rights 
laws  involves  public  special  education. 
In  1975,  when  Congress  enacted  the 
Education  for  All  Handicapped 
Children  Act,  P.L.  94-142— now  known 
as  the  Individuals  with  Disabilities 
Education  Act  IDEA — it  found  that  the 
special  education  needs  of  more  than 


eight  million  students  with  disabilities 
were  not  being  met.  Some  students  were 
entirely  excluded  from  school;  others 
were  not  receiving  an  appropriate 
education;  still  others  had  unidentified 
disabilities  or  were  misclassified.  Of 
those  who  did  receive  educational 
services,  many  were  educated  far  away 
fitjm  their  local  schools  (20  U.S.C.  Sec. 
1400(b)(l)-{6)).  Still.  Congress 
recognized  that  educators  had  the 
ability  to  instruct  these  students  (20 
U.S.C.  Sec.  1400(b)(7)). 

In  that  vein.  Congress  crafted  a  statute 
in  1975  that,  if  faithfully  implemented, 
is  designed  to  consistentiy  produce 
quality  outcomes  for  students  with 
disabilities.  The  United  States  Code 
defines  special  education  as  "specially 
designed  instruction"  to  meet  the 
"unique  needs"  of  these  students;  each 
student's  individualized  education 
program  (lEP)  is  to  set  forth  his  or  her 
unique  needs  and  individually  designed 
instruction;  and.  each  student's 
placement  is  to  be  based  on  the  lEP  and 
no  more  restrictive  than  necessary  (20 
U.S.C.  1402(25);  34  CFR 
3000.552(a)(2)(b)).  If  lEPs  are  based  on 
the  unique  needs  of  students,  if 
instruction  is  individually  designed,  if 
lEPs  are  faithfully  implemented,  and  if 
the  LRE  requirements  are  followed, 
students  will  achieve  quality  outcomes 
while  enjoying  maximum  interactions 
with  their  nondisabled  peers. 
Compliance  with,  and  enforcement  of. 
these  IDEA  requirements  is  a  sufficient 
condition  for  quality  outcomes. 

In  fact,  in  the  more  than  two  decades 
since  its  enactment.  IDEA 
implementation  has  produced  important 
improvements  in  the  quality  and 
effectiveness  of  the  public  education 
received  by  millions  of  American 
children  with  disabilities.  Today  almost 
6  million  children  and  young  people 
with  disabilities  ages  3  throu^  21 
qualify  for  educational  interventions 
imder  Part  B  of  IDEA.  Some  of  these 
students  with  disabilities  are  being 
educated  in  their  neighborhood  schools 
in  regular  classrooms.  These  children 
have  a  right  to  have  support  services 
and  devices  such  as  assistive  listening 
systems,  braille  text  books, 
paraprofessional  supports,  curricular 
modifications,  talking  computers,  and 
speech  synthesizers  made  available  to 
them  as  needed  to  fecilitate  their 
learning  side-by-side  with  their 
nondisabled  peers.  Post-secondary  and 
employment  opportunities  are  opening 
up  for  increasing  nimibers  of  young 
adults  with  disabilities  as  they  leave 
high  school.  Post-school  employment 
rates  for  youth  served  under  Part  B  are 
twice  that  of  older  adults  with 
disabilities  who  did  not  benefit  from 
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IDEA  in  school,  and  self-reports  indicate 
that  the  percentage  of  college  freshmen 
with  a  disability  has  almost  tripled 
since  1978. 

During  the  coiu^e  of  five  studies  on 
the  IDEA,  from  1989  to  2000.  NCD 
consistently  learned  that  parents  of 
children  with  disabilities  are 
enthusiastic  supporters  of  the  law.  They 
think  it's  a  good  law. 

As  part  of  its  advisory  work  diiring 
the  2002  calendar  year.  NCD  is 
interested  in  securing  input  from  people 
in  preparation  for  the  reauthorization  of 
the  Individuals  with  Disabilities 
Education  Act.  NCD  is  using  a  variety  of 
mechanisms  to  secure  this  input:  (a) 
through  testimony  at  quarterly  Board 
meetings;  (b)  via  the  Internet  and  NCD's 
Web  site  (bttp://www.ncd.gov);  and  (c) 
as  a  result  of  teleconferences,  to  name 
just  a  few  ways. 

"This  working  p^er  is  designed  to 
frame  some  of  the  major  policy  issues 
that  are  likely  to  be  addressed  during 
IDEA  Reauthorization  activities  this 
year.  It  is  intended  to  be  used  to  outline 
these  issues,  and  provide  a  set  of 
questions  which  NCD  is  most  interested 
in  receiving  responses  to  at  this  point  in 
time. 

Introduction 

IDEA  is  the  most  far-reaching  aspect 
of  the  Federal  involvement  in  public 
education.  Rich  or  poor,  urban, 
suburban,  or  rural,  all  schools  and 
districts  are  affected  by  special 
education.  IDEA  is  scheduled  to  be 
reauthorized  by  the  US  Congress  in 
2002.  The  IDEA  statute  is  made  up  of 
four  parts,  including  the  Part  A  General 
Provisions  section,  the  Part  B  Grants  to 
States  Program  (including  preschool 
grants),  the  Part  C  Infants  and  Toddlers 
program,  and  the  Part  D  Support 
Programs.  Part  B  is  permanenUy 
authorized.  Congress  must  periodically 
review  and  reauthorize  Parts  C  and  D  of 
IDEA  (usually  every  5  years)  in  order  to 
ensure  continuation  of  the  activities 
included  under  these  parts. 

Nevertheless,  judging  bom  the  level 
and  intensity  of  IDEA-related  activity  in 
the  107th  Congress  during  the  debates 
on  H.R.  1.  the  No  Child  Left  Behind  Act 
(reauthorization  of  the  Elementary  and 
Secondary  Education  Act),  it  is  clear 
that  two  IDEA  amendments  (i.e.,  full 
funding  and  discipline  of  students  with 
disabilities)  which  occupied  a  great  deal 
of  attention  dimng  ESEA  debates,  but 
ultimately  failed  to  make  it  out  of  a 
Congressional  joint  conference,  will 
make  their  way  into  the  2002  IDEA 
reauthorization  schedule. 

Some  of  the  key  policy  issues  and 
provisions  of  the  law  that  are  likely  to 
be  taken  up  during  .IDEA 


reauthorization  diiring  2002  include: 
monitoring  and  enforcement;  full 
funding;  discipline;  and,  eligibility  and 
over-representation  of  students  from 
culturally  diverse  backgrounds.  The 
following  pages  provide  an  outline  to 
the  selected  issues. 

Monitoring  and  Enforcement 

In  January  2000,  NCD  released  its 
evaluation  of  nearly  two  and  a  half 
decades  of  Federal  enforcement  of 
IDEA.  Entitled  Back  to  School  on  Civil 
Rights  this  report  analyzed  the  data 
contained  in  the  Department  of 
Education's  state  monitoring  reports 
from  1975  to  1998  to  determine  what 
has  been  happening  over  time.  The 
study  measured  adherence  to,  or 
compliance  with.  IDEA  requirements  in 
the  areas  of  free  appropriate  public 
education  (FAPE),  least  restrictive 
environment  (LRE),  individualized 
education  plans  (lEP),  transition 
services,  general  supervision, 
procedural  safeguards  and  protection  in 
evaluation  of  students  with  disabilities. 
The  findings  of  that  study  indicate  that 
every  state  and  the  District  of  Columbia 
were  found  to  be  out  of  compliance  with 
IDEA  requirements  to  some  degree.  This 
study  confirmed  what  children  with 
disabilities  have  repeatedly  told  NCD, 
namely,  that  too  many  students:  did  not 
receive  FAPE,  were  not  educated  in  the 
LRE,  had  not  been  able  to  access  critical 
transition  services,  did  not  receive  the 
benefits  of  procedural  safeguards  and 
protections  in  evaluation  in  some  states 
over  many  years,  placing  enormous 
burdens  on  children  and  families. 

NCD's  findings  of  25  years  worth  of 
chronic  noncompliance  translate  into 
real  and  significant  problems  for  eligible 
children  and  their  families,  including: 
lack  of  lEPs  for  students;  non-provision 
of  critical  services  and  supports,  such  as 
psychological  counseling  for  students 
with  mental  health  needs;  an  absence  of 
procedural  safeguards  for  parents;  a  lack 
of  any  transition  planning  for  students 
aging  out  of  special  education  services 
systems;  and,  a  lack  of  general 
supervision  by  SEAs  of  LEAs.  These 
types  of  compliance  problems  cut  to  the 
core  of  what  a  special  education 
entiUement  is  supposed  to  mean. 

For  example,  students  with 
disabilities  must  be  provided  with 
related  services  such  as  occupational 
therapy,  speech  therapy,  physical 
therapy,  and  psychological  counseling 
based  on  their  individual  needs  as 
reflected  in  their  lEPs.  This  requirement 
recognizes  that  without  these  related 
services,  some  students  with  disabilities 
cannot  adequately  access  and  learn  their 
curricular  materials. 


On  pages  93  to  94  of  Back  to  School 
on  Civil  Rights  NCD's  January,  2000 
education  report,  data  indicates  that: 
"*  *  *  OSEP  found  that  34  states 
(68%)  had  foiled  to  ensure  compliance 
with  the  related  services  requirements, 
as  shown  in  the  following  examples: 

In  Florida,*  *  *  OSEP  was  informed 
in  interviews  with  district  and  building- 
based  administrators,  teachers,  and 
related  services  personnel  in  Agencies 
F,  G,  and  H  that  psychological 
coxmseling,  as  a  related  service,  is  not 
available  to  students  with  disabilities, 
regardless  of  need.  A  building-based 
achninistrator  in  Agency  E  indicated 
that  man^y  students  need  psychological 
counseling  but  it  is  not  available  as  a 
related  service.*  *  *  OSEP  was 
informed  by  two  related  service 
providers  in  Agency  G  that  they  were 
instructed  not  to  list  individual  therapy 
on  their  easel oad(s).  They  stated  that 
they  will  provide  the  service  informally, 
but  it  is  not  reflected  on  the  student's 
lEP  (there  are  no  goals  and  objectives) 
*  *  *  A  special  education  teacher  in 
Agency  H  told  OSEP  that  students  may 
have  to  go  to  a  center-based  or  day 
program  if  they  need  more  intense 
counseling  services. 

In  one  agency  in  Minnesota,  OSEP 
found  that  psychological  coimseling 
was  not  considered  for  inclusion  in  any 
student's  lEP. 

An  administrator  from  an  agency  in 
Arizona  confirmed  "that  related  services 
(speech  therapy,  occupational  therapy, 
and  physical  therapy)  are  not  based  on 
the  individual  student's  needs  but  are 
based  upon  the  availability  of  the 
service  provider. 

Administrators  and  teachers  from  two 
agencies  in  Oklahoma  stated  that 
psychological  coimseling  services  are 
not  provided  based  on  an  lEP,  even  if 
a  child  needs  such  services  to  benefit 
from  special  education. 

In  one  district  in  California,  an 
administrator  told  OSEP  that  there  were 
42  students  whose  lEPs  called  for 
speech  services,  but  who  were  not 
receiving  the  services;  in  another 
district,  an  adnunistrator  reported  that 
students  whose  lEP  teams  believed  they 
needed  mental  health  services  to  benefit 
from  special  education  were  referred  to 
outside  agencies  for  the  services,  rather 
than  receiving  the  services  free  of  charge 
throu^  their  lEPs." 

These  are  only  very  recent  examples 
of  what  has  been  a  long-standing 
problem  (i.e.,  the  lack  or  absence  of 
provision  of  related  services  and 
supports)  in  the  successful 
implementation  of  IDEA  for  some  of  the 
nation's  most  vulnerable  students  with 
disabilities.  When  a  student  does  not 
have  an  lEP  or  receive  the  support 
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services  he  or  she  is  deemed  eligible  for, 
he  or  she  cannot  achieve  educational 
outcomes  Those  children  are  destined  to 
be  left  behind. 

NCD  needs  to  hear  from  stakeholders 
in  response  to  the  following  questions: 

1.  "To  what  extent  do  existing  Federal 
monitoring  and  enforcement  activities 
support  efforts  to  provide  effective 
special  education  and  related  services  to 
improve  results  for  children  and  youth 
with  disabilities? 

2.  To  what  extent  do  existing  Federal 
monitoring  and  enforcement  activities 
inhibit  efforts  to  provide  effective 
special  education  and  related  services  to 
improve  results  for  children  and  youth 
with  disabilities? 

3.  What,  if  anything,  should  be 
changed  to  improve  Federal  IDEA 
monitoring  and  enforcement  of  SEAs 
and  LEAs?  What  would  that/those 
changes  look  like? 

4/ro  what  extent  does  local  capacity 
building  need  to  occixr  for  effective 
monitoring  and  enforcement  of  IDEA  to 
be  assured?  How  is  local  capacity 
building  desired,  implemented,  and 
achieved? 

Funding 

In  1975,  when  Congress  originally 
enacted  the  Federal  special  education 
law,  it  authorized  the  Federal 
government  to  pay  40  percent  of  each 
state's  "excess  cost"  of  educating 
children  with  disabilities.  That 
amount — often  called  "IDEA  full 
funding" — is  computed  by  taking  40 
percent  of  the  national  average  per  pupil 
expenditure  (APPE)  multiplied  by  the 
number  of  children  with  disabilities 
served  under  IDEA  in  each  state. 
Federal  funding  for  Part  B  has 
significantly  increased  over  the  last 
several  years.  Initially,  the  Federal  share 
was  about  7  percent;  the  Federal  share 
is  currently  at  15  percent,  which  is  the 
highest  Federal  contribution  to  date. 

5eA  authorizes  a  Part  B  grants-to- 
states  program  (accounting  for  most 
IDEA  funding],  state  preschool  grants, 
and  state  grants  for  infants  and  families 
together  with  various  national  programs 
{  e.g.,  funds  for  research  and 
improvement).  Total  funding  in  FY2001 
($7.4  billion)  increased  by  40  percent 
over  FY1999  and  by  nearly  25  percent 
over  FY2000.  Virtually  all  of  these 
increases  went  for  grants  to  states  under 
Part  B  of  IDEA.  An  ongoing  controversy 
surroimding  IDEA  funding  concerns 
whether  the  Federal  government  is 
living  up  to  its  "promise  to  fully  fund" 
IDEA. 

The  Part  C  Infants  and  Toddlers 
Program  and  the  Preschool  Program 
under  IDEA  are  critical  components  of 
state's  efforts  to  assist  young  children 


with  special  needs  in  developing  to 
their  potential.  The  importance  of  the 
early  years  in  ensuring  that  children 
succeed  later  in  school  and  life  has 
achieved  bipartisan  recognition  in  the 
U.S.  Congress  and  the  Administration 
(See,  for  example,  Congressional  Record 
on  No  Child  Left  Behind  Act). 

Appropriations  for  the  Part  B 
Preschool  Grants  (for  children  with 
disabilities  ages  3  through  5,  inclusive) 
and  the  Part  C  Infants  and  Toddlers 
Program  (ages  birth  through  2  years  of 
age,  inclusive)  have  received  virtually 
no  increase  over  the  past  several  years 
and  have  not  kept  pace  with  inflation. 

The  IDEA  Part  D  Support  Programs 
provide  the  critical  infrastructiue 
necessary  to  drive  improvements  in  all 
aspects  of  special  education  practice. 
The  support  programs  provide  critical 
funds  for  professional  development, 
technical  assistance,  and  dissemination 
of  knowledge  about  promising  practices, 
to  improve  results  for  children  with 
disabilities.  Funds  for  these  vital 
programs  have  remained  stagnant  for  a 
number  of  years. 

An  estimated  $16.9  billion  would  be 
required  to  provide  states  the  maximum 
allotment  allowed  per  student  served, 
about  2.7  times  more  than  the 
appropriation  of  $6.3  billion  for 
FY2001.  Others  argue  that  the  40 
percent  figure  is  an  upward  limit  of 
funding  and  as  such  is  a  target  or  goal 
for  Federal  funding  meant  to  assist 
states  and  local  school  districts  to  meet 
their  obligation  to  serve  students  with 
disabilities,  not  an  obligation  or  an 
unfulfilled  promise. 

NCD  needs  to  learn  from  the 
community: 

1.  What,  if  any,  changes  should  be 
considered  in  Federal  special  education 
funding  formulas? 

2.  Is  the  current  distribution  of  the 
total  Part  D  appropriation  appropriate? 

3.  Should  any  new  Federal  funding  be 
linked  to  particular  student  outcomes?  If 
so,  what  should  those  outcomes  be  and 
how  would  this  work? 

4.  Should  any  new  funding  be  linked 
to  state/local  school  districts' 
compliance  with,  and  enforcement  of, 
IDEA  statutory  requirements?  If  so,  how 
would  this  work? 

5.  Should  funds  be  used  for 
prevention  strategies  to  reduce  the 
number  of  referrals  to  special 
education?  If  so,  how  might  this  work? 

Eligibility  and  Over-Representation  of 
Students  From  Linguistically  and 
Culturally  Diverse  Backgrounds 

In  its  1993  report  entitled  Educating 
Students  with  Disabilities:  Progress  and 
Prospects  NCD  addressed  the  issue  of 
over-representation  of  students  from 


diverse  backgrounds.  At  that  time,  NCD 
noted  that  some  school  districts  had 
difficulty  delivering  appropriate 
services  to  their  increasingly  diverse 
student  populations. 

"School  enrollment  trends  suggest 
that  some  school  districts  are  having 
difficulty  dehvering  appropriate 
services  to  their  increasingly  diverse 
student  populations.  In  some  states,  the 
percentage  of  students  enrolled  in 
special  education  has  increased  while 
the  general  school  population  has 
declined.  For  instance,  a  1991  report 
issued  by  the  Massachusetts  Department 
of  Education,  A  Review  of  the  Eligibility 
Criteria  for  Children  with  Special 
Needs,  noted  that  17  percent  of  students 
ages  3  to  21  were  taught  in  special 
education  classes  during  the  1990-1991 
school  year.  The  report  acknowledged 
that  "over  referrals"  to  special 
education  are  a  direct  result  of 
imprecise  eligibility  definitions, 
nonexistent  or  ineffective  prereferral 
processes,  and  im trained  or 
undertrained  school  personnel." 
In  addition,  NCD  noted  that: 
"Disproportionate  overrepresentation 
and  underrepresentation  of  culturally 
and  racially  diverse  student  groups  in 
special  education  programs  may  be 
caused  by  inaccurate  perceptions  of 
students'  competencies  and  behaviors. 
The  results  of  such  a  set  of 
circumstances  could  be  devastating  to 
those  children  and  youth  who  are 
inappropriately  placed.  *  *  *  a  survey 
of  51  urban  school  districts  in  25  states 
reported  percentage  enrollment  patterns 
for  students  in  the  special  and  general 
education  populations  (National  School 
Board  Association,  1990)  *  *  * 
disproportionate  special  education 
enrollment  patterns  exist  for  certain 
racial  groups.  These  kinds  of 
enrollment,  ability-grouping,  and/or 
academic  tracking  patterns,  and  the 
apparent  lack  of  Americans.  Once  again, 
it  seems  that  there  may  be  a  relationship 
between  school  systems' 
implementation  of  least  restrictive 
environment  mandates — reflected  in 
Table  3 — and  the  disproportionate 
placement  patterns  represented  in   ' 
Figures  6A,  6B,  and  7.  Such  a 
relationship  is  also  suggested  by 
findings  from  other  Federal  education 
researdi  studies.  For  example,  a  1987 
study  of  high  school  jimiors  reported 
that  among  special  education  students 
66  percent  were  Caucasian,  25  percent 
were  African  American,  and  8  percent 
were  Hispanic  American,  while 
comparable  figures  among  non-special 
education  students  were  72  percent 
Caucasian,  15  percent  African 
American,  and  8.5  percent  Hispanic 
American." 
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In  the  most  recent  IDEA 
reauthorization  in  1997,  the  U.S. 
Congress  called  for  greater  efforts  to 
ensure  that  children  from  culturally  and 
linguistically  diverse  backgrounds  are 
classified  accurately  and  appropriately 
placed. 

Based  on  its  own  research  for  Back  to 
School  on  Civil  Rights  (2000),  the 
National  Council  on  Disability  reported 

that: 

"In  addition  to  the  testimony  of 
parents,  special  education  advocates 
attest  that  inappropriate  placement  in 
separate  settings  and  a  lack  of  services 
for  children  with  disabilities  served  in 
regular  classrooms  persist  in  many 
areas.  Testimony  of  parents  at  public 
hearings,  consultation  with  special 
education  advocates  serving  rural. 
Native  American,  and  other  minority 
communities  around  the  coimtry,  as 
well  as  studies  by  various  government 
and  advocacy  organizations  indicate 
that  minority  students  are 
disproportionately  represented  in 
separate  educational  settings. [fn.  82] 

'**  *  *  there  is  a  very  big  need  on  our 
reservation  to  have  monitoring  of  our 
school  districts.  We've  made  it  very 
clear  to  them  that  we  have  a  need,  that 
there  are  problems  in  oxa  education 
system,  and  our  children  are  not  getting 
IDEA  implemented  there.  And  we're 
told  by  our  district  people  that  'yes,  we 
agree  there  is  a  problem.'  Well,  where 
do  we  go  after  we  get  the 
acknowledgment  and  there's  nothing 
done  about  it?" — a  Native  American 
parent  from  Montana[fii  83] 

Other  studies  find  that  minority 
children  are  over-represented  in 
institutions  such  as  detention  and 
correctional  facilities  where  access  to 
appropriate  educational  services  is 
inadequate  to  nonexistent.  That  is 
especially  problematic  considering  that 
40  percent  of  youth  held  in  detention 
are  estimated  to  have  some  form  of 
learning  disability,  [fn  84]" 

In  October  2001,  the  House 
Committee  on  Education  and  the 
Workforce  conducted  a  hearing  on  Over 
identification  Issues  Within  the 
Individuals  with  Disabilities  Education 
Act  and  the  Need  for  Reform.  According 
to  the  Chair  of  that  Committee  "It  has 
become  increasingly  evident  that  the 
IDEA  system  allows  far  too  many 
students  to  be  wrongly  or  mistakenly 
classified  as  in  need  of  special 
education  services.  As  we  will  learn 
shortly,  this  problem  strikes  particularly 
hard  at  minority  students.  The  issue  of 
over  identification  has  prompted  great 
concern  in  Congress.  It  is  the  issue  that 
led  our  colleague  *  *  *  to  request  this 
hearing  last  spring.  Whether  the  subject 
is  the  Elementary  and  Secondary 


Education  Act  or  IDEA,  improving  our 
nation's  education  system  starts  with 
believing  that  every  single  American 
child  can  learn.  To  presume  that  any 
student  is  incapable  of  achieving 
academic  success  simply  on  the  basis  of 
race,  ethnicity,  or  special  needs  is 
inconsistent  with  the  principles  upon 
which  our  nation  is  built." 

According  to  U.S.  Department  of 
Education  Secretary  Paige  who  testified 
during  this  October  2001  hearing,  "Our 
third  concern  is  that  when  you  look  at 
State  data,  you  find  that  the  proportion 
of  minority  students  identified  in  some 
disability  categories  is  dramatically 
greater  than  their  share  of  the  overall- 
population.  More  specifically,  African- 
American  students  are  labeled  as 
mentally  retarded  and  emotionally 
disturbed  far  out  of  proportion  to  thefr 
share  of  the  student  population. 
Department  of  Education  national  data 
show  that  2.2  percent  of  all  black 
students,  but  only  0.8  percent  of  all 
white  students,  are  identified  as 
mentally  retarded.  Similarly,  1.3  percent 
of  all  black  students,  and  only  0.7 
percent  of  all  whites  are  identified  as 
emotionally  disturbed  *  *  *  This 
problem  of  disproportional 
identification  of  some  minority  groups 
in  some  categories  of  special  education 
occvu-s  in  many  other  States.  For 
minority  students,  misclassification  or 
inappropriate  placement  in  special 
education  programs  can  have  significant 
adverse  consequences,  particularly 
when  these  students  are  being  removed 
from  regular  education  settings  and 
denied  access  to  the  core  curriculum.  Of 
particular  concern  is  that,  often,  the 
more  separate  a  program  is  fit)m  the 
general  education  setting,  the  more 
limited  the  curriculima  and  the  greater 
the  consequences  to  the  student, 
particularly  in  terms  of  access  to 
postsecondary  education  and 
employment  opportunities.  The  stigma 
of  being  misclassified  as  mentally 
retarded  or  seriously  emotionally 
disturbed,  or  eis  having  a  behavioral 
disorder,  may  also  have  serious 
consequences  in  terms  of  the  student's 
self-perception  and  the  perception  of 
others,  including  family,  peers,  teachers, 
and  future  employers."  It  is  useful  to 
note  that  the  most  recent  2001  report  of 
the  National  Academy  of  Sciences 
(NAS)  entitled.  Minority  Students  in 
Special  and  Gifted  Education,  echoes 
these  themes  and  findings. 

NCD  needs  input  frtjm  the  community 
in  response  to  the  following  questions: 
1.  What  policies,  procedures,  and/or 
practices  can  be  established  related  to 
prevention  or  early  intervention  that  can 
contribute  to  the  elimination  of  the 
problem  of  over-representation? 


2.  What  strategies  and/or  policies 
should  school  districts  create  or  adopt 
related  to  culturally  and  linguistically 
sensitive  and  appropriate  family 
centered  services? 

3.  What  strategies  and/or  policies 
should  state  systems  of  higher  education 
implement  to  prepare,  recruit,  and 
retain  qualified  professionals  from 
culturally  and  linguistically  diverse 
groups? 

4.  What  strategics  and/or  policies 
should  state  and  local  school  districts 
adhere  to  to  ensure  that  students  with 
disabilities  from  diverse  backgroimds 
are  included  and  accommodated  in  new 
statewide  and  district-wide  assessments 
of  student  performance? 

5.  How  can  we  preserve  the 
protections  afforded  students  and 
parents  under  Federal  and  state  special 
education  regulations  and  correct  the 
problems  of  unnecessary  over-referral  of 
students  from  diverse  cultural  and 
linguistic  backgroimds  for  special 
education? 

6.  Are  there  additional  policy  or 
implementation  barriers  that  should  be 
considered  in  order  to  eliminate 
problems  related  to  over-representation? 

Discipline 

In  1997,  Congress  made  significant 
changes  to  IDEA  and  attempted  to  strike 
"a  careful  balance  between  the  LEA's 
[local  educational  agency]  duty  to 
ensure  that  school  environments  are 
safe  and  conducive  to  learning  for  all 
children,  including  students  with 
disabilities,  and  the  LEA's  continuing 
obligation  to  ensiu«  that  children  with 
disabilities  receive  a  free  appropriate 
public  education."  This  current  law 
does  not  immunize  a  student  with  a 
disability  frtim  disciplinary  procedures" 
but  these  procedures  may  not  be 
identical  to  those  for  children  without 
disabilities. 

In  brief,  if  a  student  with  a  disability 
commits  an  action  that  would  be  subject 
to  discipline,  school  personnel  have  the 
following  options:  (a)  Suspending  the 
student  for  up  to  10  days  with  no 
educational  services  provided;  (b) 
conducting  a  manifestation 
determination  review  to  determine 
whether  there  is  a  link  between  the 
student's  disability  and  the 
misbehavior.  If  the  student's  behavior  is 
not  a  manifestation  of  a  disability,  long 
term  disciplinary  action  such  as 
expulsion  may  occur,  except  that 
educational  services  may  not  cease.  If 
the  student's  behavior  is  a  manifestation 
of  the  student's  disability,  the  school 
may  review  the  student's  placement 
and,  if  appropriate,  initiate  a  change  in 
placement;  placing  the  student  in  an 
interim  alternative  education  setting  for 
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up  to  45  days  (which  can  be  renewed) 
for  situations  involving  weapons  or 
drugs;  and  (c)  asking  a  hearing  officer  to 
order  a  student  be  placed  in  an  interim 
alternative  educational  setting  for  up  to 
45  days  (which  can  be  renewed)  if  it  is 
demonstrated  that  the  student  is 
substantially  likely  to  injure  himself  or 
others  in  his  ciurent  placement.  School 
officials  may  also  seek  a  Honig 
injunction  as  discussed  previously  if 
they  are  unable  to  reach  agreement  with 
a  student's  parents  and  they  feel  that  the 
new  statutory  provisions  are  not 
sufficient. 

On  January  25,  2001  the  General 
Accounting  Office  (GAO)  submitted  a 
report  entitled  Student  Discipline: 
Individuals  with  Disabilities  Education 
Act  to  the  House  and  Senate 
Committees  on  Appropriations. 
Following  the  1997  Amendments  to  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  there  was  a  perception  of  a 
double  standard  for  student  discipline 
for  students  with  disabilities.  As  a 
result.  Congress  directed  the  GAO  to 
conduct  a  study  to  determine  how  the 
IDEA  Amendments  of  1997  affect  the 
ability  of  schools  to  maintain  a  safe 
environment  conducive  to  learning. 
Some  of  the  results  of  the  GAO  study, 
which  primarily  involved  a  survey  of 
principals  of  272  middle  and  high 
schools  from  aroimd  the  country, 
indicate,  for  example,  that  (a)  students 
with  disabilities  are  receiving  the  same 
pimishments  as  their  general  education 
peers  for  violent  acts  they  commit  in 
school,  contrary  to  what  some 
laMnnakers  stated  in  legislation  last  year; 

(b)  the  same  proportion  of  each  group  of 
students  who  commit  violence,  about 
one  in  six,  is  expelled  from  school  or 
placed  in  an  alternative  educational 
setting  as  a  consequence  of  their  actions; 

(c)  74  percent  of  responding  principals 
generally  regarded  their  overall  special 
education  discipline  policy,  which  is 
essentially  a  combination  of  IDEA  and 
local  policies,  as  having  a  positive  or 
neutral  effect  on  their  schools'  levels  of 
safety  and  orderliness;  and  (d)  the 
remaining  26  percent  of  responding 
principals  rated  the  policies  as  having  a 
negative  effect. 

Ehiring  the  2001  calendar  year,  two 
"discipline"  amendments  relating  to 
children  with  disabilities  were  offered 
and  accepted  during  Congressional 
debates  on  H.R.I  (107th  Congress),  the 
No  Child  Left  Behind  Act.  Both 
amendments  would  have  altered  the 
scope  of  protection  and  procedural 
safeguards  for  certain  IDEA  eligible 
students.  These  two  amendments  did 
not  survive  the  joint  House-Senate 
Conference  on  H.R.I  but  are  sure  to 


make  their  way  into  IDEA 
Reauthorization  debates. 

NCD  needs  to  hear  from  the 
conununity: 

1.  Are  the  discipline  procedures 
under  IDEA  clear  and  understandable? 

2.  To  what  extent  is  the  current  IDEA 
discipline  policy  properly 
implemented? 

3.  What  are  challenges  and  obstacles 
to  implementing  the  IDEA  discipline 
policy? 

4.  To  what  extent  are  resources 
available  to  school  districts,  educational 
personnel,  and  parents  to  ensure 
implementation  of  the  IDEA  discipline 
policy? 

5.  Should  changes  be  considered  to 
the  current  IDEA  discipline  policy? 

6.  To  what  extent  are  state  and  local 
school  districts  not  complying  with  the 
cxurent  IDEA  discipline  policy?  How 
can  this  policy  be  enforced? 

Conclusions  - 

One  of  the  nation's  best  tools  in   ' 
promoting  education  equity  and 
excellence  is  a  public  education  system 
that  is  focused  directly  on 
accountability,  achievement,  and 
enforcement.  To  deal  with  the  existing 
realities  when  it  comes  to  Federal 
education  policymaking,  during  IDEA 
reauthorization,  NCD  will  use  a  variety 
of  forums  and  mechanisms  to  solicit 
stakeholders'  input  to  advise  the 
Administration  and  Congress  regarding 
a  range  of  critical  policy  issues.  These 
policy  issues  and  suggested  policy 
options  for  reauthorization  go  to  die 
heart  of  education  reform  for  over  6 
million  students  with  disabilities  and 
involve:  (a)  Accountability  in  Federal 
education  spending,  (b)  achievement 
and  progress  in  the  K-12  arena,  and  (c) 
fidelity  of  implementation  in  all  aspects 
of  the  IDEA  entitlement  program. 

Signed  in  Washington,  DC,  on  March  28, 
2002. 

Ethel  D.  Briggs, 
Executive  Director. 
[FR  Doc.  02-8005  Filed  4-2-02;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for 
Cytierinfrastnicture;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Advisory  Conmiittee  for 
Cyberinfrastructure  (#10719). 

Date/Time:  Friday,  April  19,  2002, 
1:00  p.m.  to  4:00  p.m.  EST. 


Place:  Room  555  Stafford  II,  National 
Science  Foundation,  4121  Wilson 
Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Open  Meeting. 
Persons  wishing  to  attend  the  meeting  at 
NSF  should  contact  Richard 
Hilderbrandt  to  arrange  for  a  visitor's 
pass. 

Contact  Persons:  Dr.  Richard 
Hilderbrandt,  Program  Director, 
Division  of  Advanced  Computational 
Infrastructure  and  Research,  Suite  1122, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Tel:  (703)  292-7093,  e-mail: 
rhilderb@nsf.gov. 

Purpose  of  Meeting:  To  present  a  first 
draft  of  the  committee  report. 

Agenda 

(Meeting  will  begin  promptly  at  1:00  PM 
EST) 

1.  Review  of  status  of  the  panel's 
activities  and  goals  for  this  meeting. 

2.  Reports  from  the  authoring  sub- 
committees. 

3.  Review  and  discussion  of  the 
working  draft  of  the  report. 

4.  Discussion  of  primary 
recommendations. 

5.  Stewardship  and  additional  use  of 
the  material  gathered  by  the  Panel. 

6.  Summary  of  additional  activities  to 
create  final  version  of  report. 

7.  Matters  arising. 

Dated:  March  28,  2002. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  02-8006  Filed  4-2-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  request  to  OMB 
and  solicitation  of  public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  33— Specific 
Domestic  Licenses  of  Broad  Scope  for 
Byproduct  Material. 

2.  Current  OMB  approval  number: 
3150-0015. 


3.  How  often  the  collection  is 
required:  There  is  a  one-time  submittal 
of  information  to  receive  a  license.  Once 
a  specific  license  has  been  issued,  there 
is  a  10-year  resubmittal  of  the 
information  for  renewal  of  the  license. 

4.  Who  is  required  or  asked  to  report: 
All  applicants  requesting  a  license  of 
broad  scope  for  byproduct  material  and 
all  current  licensees  requesting  renewal 
of  a  broad  scope  license. 

5.  The  number  of  annual  respondents: 

I  6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:!. 

I  7.  Abstract:  10  CFR  part  33  contains 
mandatory  requirements  for  the 
issuance  of  a  broad  scope  license 
authorizing  the  use  of  byproduct 
material.  The  subparts  cover  specific 
requirements  for  obtaining  a  license  of 
broad  scope.  These  requirements 
include  equipment,  facilities,  personnel, 
and  procedures  adequate  to  protect 
health  and  minimize  danger  to  life  or 
property. 

Submit,  by  June  3,  2002,  comments 
that  address  the  fdllowing  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 
[  2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 

"  information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room 
located  at  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  MD.  OMB 
clearance  requests  are  available  at  the 
NRC  World  Wide  Web  site  {http:// 
www.nrc.gov/public-involve/doc- 
Qomment/omb/index.html).  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E  6, 
Washington,  DC  20555-0001,  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
lNFOCOLLECTS@NRC.  GOV. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  March  2002. 


For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  02-8040  Filed  4-2-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recenUy 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  cmrently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  part  54, 
"Requirements  for  Renewal  of  Operating 
Licenses  for  Nuclear  Power  Plants". 

3.  The  form  number  if  applicable: 

N/A. 

4.  How  often  the  collection  is 
required:  One-time  submission  with 
application  for  renewal  of  an  operating 
license  for  a  nuclear  power  plant  and 
occasional  collections  for  holders  of 
renewed  licenses. 

5.  Who  will  be  required  or  asked  to 
report:  Commercial  nuclear  power  plant 
licensees  who  wish  to  renew  their 
operating  licenses. 

6.  An  estimate  of  the  number  of 
responses:  20  (an  average  of  6  responses 
annually  +  14  recordkeepers). 

7.  The  estimated  number  of  annual 
respondents:  14  (6  respondents  annually 
based  on  an  estimate  of  the  receipt  of  19 
new  renewal  applications  over  three 
years  +  8  current  recordkeepers). 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  Approximately 
432,333  hours  (405,333  hoins  one-time 
reporting  burden  and  27,000  hours 
recordkeeping  burden). 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  N/A. 

10.  Abstract:  10  CFR  part  54  of  the 
NRC  regulations,  "Requirements  for 


Renewal  of  Operating  Licensees  for 
Nuclear  Power  Plants,"  specifies  the 
procedures,  criteria,  and  standards 
governing  nuclear  power  plant  license 
renewal,  including  information 
submittal  and  recordkeeping 
requirements,  so  that  the  NRC  may 
make  determinations  that  the  operation 
of  civilian  nuclear  power  reactors 
during  the  extended  term  of  the  license 
will  adequately  protect  the  health  and 
safety  of  the  public  and  the 
enviroimient. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Doctunent  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  World  Wide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signattu-e  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  May  3,  2002.  Conunents 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assiu'ance  of  consideration  caimot  be 
given  to  comments  received  after  this 
date.  Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0155),    . 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  March  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-8037  Filed  4-2-02;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-443] 

North  Atlantic  Energy  Service 
Corporation,  Seabrook  Station,  Unit 
No.  1 ;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  NPF-86,  issued 
to  North  Atlantic  Energy  Service 
Corporation  (the  licensee),  for  operation 
of  the  Seabrook  Station,  Unit  No.  1, 
located  in  Rockingham  County,  New 
Hampshire.  Therefore,  as  required  by  10 
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CFR  51.21,  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  make 
administrative  changes  to  Technical 
Specification  Sections  1.9,  Core 
Alteration;  1.14,  Engineered  Safety 
Features  Response  Time;  and  1.29, 
Reactor  Trip  Response  Time. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
August  6,  2001,  as  supplemented  by 
letters  dated  November  2,  2001,  and 
February  1,  2002. 

The  Need  for  the  Proposed  Action 

The  proposed  action  will  allow  the 
licensee  to  implement  Technical 
Specification  changes  to  support 
refueling  outage  08,  currency  scheduled 
for  spring  2002. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  it  has  no  environmental  impact. 

The  proposed  action  will  not 
significanUy  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  cuirrent 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 


Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the 
Seabrook  Station,  Unit  No.  1,  dated 
December  1982. 

Agencies  and  Persons  Consulted 

On  February  13,  2001,  the  staff 
consulted  with  the  New  Hampshire 
State  official,  Mike  Nawoj,  of  the  New 
Hampshire  Office  of  Emergency 
Management,  and  on  February  19,  2002, 
the  staff  consulted  with  the 
Massachusetts  State  official,  James 
Muckerheid.  of  the  Massachusetts 
Emergency  Management  Agency, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  officials 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  6,  2001,  as  supplemented 
by  letters  dated  November  2.  2001,  and 
February  1,  2002.  Dociunents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams/html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encoimter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdr®nrc.gov. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  March  2002. 
For  the  Nuclear  Regulatory  Commission. 

George  F.  Wander, 

Project  Manager.  Section  2  Project  Directorate 
I,  Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  02-8038  Filed  4-2-02;  8:45  am] 

BHXINO  COOE  TSSO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

International  Conference  on  Wire 
System  Aging 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  meeting. 

SUMMARY:  The  International  Conference 
on  Wire  System  Aging  (ICWSA)  will  be 
held  April  23-25,  2002,  from  8:30  a.m. 
to  5  p.m.  at  the  DoubleTree  Hotel  at 
1750  Rockville  Pike,  Rockville, 
Maryland,  USA. 

The  conference  has  a  three-fold 
purpose:  (1)  To  review  current  practices 
and  programs  for  understanding  and 
managing  wire  system  aging,  (2)  to 
exchange  information  on  the  ciurent 
status  of  research  related  to  the  issue, 
and  (3)  to  identify  technical  issues  and 
programs  of  interest  for  collaborative 
research.  The  conference  will  focus  on 
four  specific  topics  as  they  relate  to  wire 
system  aging: 

•  Reliability  Physics  Modeling  of 
Wire  System  Aging; 

•  Fire  Risk  Assessment  of  Wire 
System  Aging; 

•  Risk  Significance  of  Wire  System 
Aging;  and 

•  Prognostics  and  Diagnostics  for 
Installed  Wire  Systems. 

Michael  Mayfield,  Director  of  the 
Division  of  Engineering-Technology  of 
the  NRC  Office  of  Nuclear  Regulatory 
Research,  will  open  the  conference  on 
Tuesday,  April  23,  and  Ashok  C. 
Thadani,  Director  of  the  NRC  Office  of 
Nuclear  Regulatory  Research,  will  be  the 
keynote  speaker. 

Technical  sessions  on  each  of  the  four 
topics  will  be  held  Tuesday  and 
Wednesday.  Each  session  will  include 
technical  papers,  followed  by  question 
and  answer  periods.  On  Thursday 
morning  a  general  session  on  initiatives 
and  insights  on  Wire  System  Aging  will 
be  held.  This  session  will  contain 
presentations  by  international  wire 
system  experts  regarding  initiatives  in 
their  countries  to  address  wire  system 
aging,  along  with  presentations  on 
initiatives  in  the  USA. 

On  Thursday  afternoon,  April  25,  an 
expert  panel  will  discuss  issues  related 
to  wire  system  aging,  along  with  the 
future  direction  of  collaborative 
research  to  address  these  issues.  Panel 
members  will  include  Dr.  Nilesh 
Chokshi,  NRC  Office  of  Nuclear 
Regulatory  Research;  Dr.  Elliot  Cramer, 
NASA-Langley;  and  Dr.  John  Brewer, 
Department  of  Transportation. 

Technical  exhibits  will  be  on  display 
all  three  days  of  the  conference.  These 
exhibits  will  demonstrate  state-of-the-art 
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cable  monitoring  techniques,  as  well  as 
new  advances  in  cable  construction. 

The  conference  is  open  to  the  public 
and  there  is  no  registration  fee. 
However,  attendance  will  be  limited  to 
200  people,  and  advance  registration  for 
the  conference  is  strongly 
recommended.  Those  who  wish  to 
attend  are  encouraged  to  register  in 
advance  on  the  ICWSA  Web  site 
{www.bnl.gov/ICWSA)  or  by  contacting 
Susan  Monteleone,  Brookhaven 
National  Laboratory,  Building  130, 
Upton,  NY  11973-5000,  telephone  (631) 
344-7235;  or  Jit  Vora  (301)  415-5833, 
Office  of  Nuclear  Regulatory  Research, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  March  2002. 

For  the  Nuclear  Regulatory  Commission. 
Michael  E.  Mayfield, 

Director,  Division  of  Engineering  Technology, 
Office  of  Nuclear  Regulatory  Research.  s 

[FR  Doc.  02-8039  Filed  4-2-02;  8:45  am) 

BILUNG  CODE  7S90-01-P 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  Meeting:  Yucca  Mountain 
Repository 

May  7-8,  2002— Washington,  DC:  The 
Nuclear  Waste  Technical  Review  Board 
will  hold  a  meeting  to  discuss  efforts  by 
the  Department  of  Energy  (DOE)  related 
to  developing  a  safety  case  for  a 
potential  Yucca  Mountain  repository. 
Other  topics  that  will  be  discussed 
include  staged  repository  concepts, 
repository  design  concepts,  issues 
related  to  corrosion  of  waste  package 
materials,  and  the  DOE's  plans  for 
continuing  technical  and  scientific    - 
investigations  if  the  Yucca  Mountain 
site  recommendation  is  approved. 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203, 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  on  Tuesday,  May  7,  and 
Wednesday,  May  8,  2002,  the  U.S. 
Nuclear  Waste  Technical  Review  Board 
(Board)  will  hold  a  meeting  in 
Washington,  D.C.,  to  discuss  efforts  by 
the  U.S.  Department  of  Energy  (DOE)  to 
develop  a  safety  case  for  a  potential 
repository  for  spent  nuclear  fuel  and 
high-level  radioactive  waste  at  Yucca 
Mountain,  Nevada.  Also  discussed  will 
be  "staged"  concepts  for  the 
development  of  such  a  repository,  the 
design  of  a  potential  repository,  and 
issues  related  to  corrosion  of  the 
materials  that  would  be  used  for  the 
waste  packages  at  a  potential  repository 
The  meeting  is  open  to  the  public,  and 


opportunities  for  public  comment  will 
be  provided.  The  Board  is  charged  by 
Congress  with  reviewing  the  technical 
and  scientific  validity  of  DOE  activities 
related  to  managing  spent  nuclear  fuel 
and  high-level  radioactive  waste. 

The  Board  meeting  will  be  held  at  the 
Washington  Marriott  Hotel;  1221  22nd 
Street,  NW;  Washington,  D.C.  20037. 
The  telephone  number  is  202-872- 
1500;  the  fax  number  is  202-872-9899. 
The  meeting  sessions  will  begin  at  8 
a.m.  on  both  days. 

The  morning  session  on  Tuesday  will 
begin  with  comments  by  a 
representative  of  the  State  of  Nevada, 
followed  by  a  series  of  presentations  by 
the  DOE  on  the  DOE's  technical  and 
scientific  program,  including  scheduling 
and  strategic  planning.  After  lunch,  the 
results  of  the  DOE's  Waste  Package 
Materials  Performance  Peer  Review  will 
be  presented,  followed  by  an  update  on 
the  State  of  Nevada's  corrosion  studies. 
The  balance  of  the  afternoon  will  be 
devoted  to  a  discussion  of  the  DOE's 
safety  case  for  a  potential  Yucca 
Moimtain  repository,  which  will 
include  the  perspectives  of  the 
international  community,  the  Nuclear 
Regulatory  Commission,  the  DOE,  and 
the  State  of  Nevada. 

On  Wednesday  morning, 
representatives  of  the  international 
commimity,  the  DOE,  and  the  State  ol 
Nevada  will  present  their  views  on 
staged  repository  concepts.  These 
presentations  will  be  followed  by  a 
discussion  of  technical  issues  related  to 
repository  design  concepts,  including 
presentations  on  a  flexible  design 
concept  and  on  a  ventilation  design 
concept.  The  afternoon  session  will 
begin  with  a  discussion  of  the  DOE's 
performance-confirmation  and  test  and 
evaluation  planning  and  activities, 
including  a  presentations  on 
performance  confirmation  by  the 
Electric  Power  Research  Institute.  An 
update  on  the  DOE's  performance 
assessment  and  design  priorities  will 
complete  the  afternoon  agenda. 

Opportimities  for  public  comment 
will  be  provided  before  lunch  and  bore 
adjournment  on  both  days.  Those 
wanting  to  speak  during  the  public 
comment  periods  are  encouraged  to  sign 
the  "Public  Comment  Register"  at  the 
check-in  table.  A  time  limit  may  have  to 
be  set  on  individual  remarks,  but 
written  comments  of  any  length  may  be 
submitted  for  the  record.  Interested 
parties  also  will  have  the  opportimity  to 
submit  questions  in  writing  to  the 
Board.  As  time  permits,  the  questions 
will  be  answered  during  the  meeting. 
A  detailed  agenda  vdll  be  available 
approximately  one  week  before  the 
meeting.  Copies  of  the  agenda  can  be 


requested  by  telephone  or  obtained  from 
the  Board's  Web  site  at  www.nvrtrb.gov 
Beginning  on  June  10,  2002,  transcripts 
of  the  meeting  will  be  available  on  the 
Board's  Web  site,  via  e-mail,  on 
computer  disk,  and  on  a  library-loan 
basis  in  paper  format  fi-om  Davonya 
Barnes  of  the  Board  staff. 

A  block  of  rooms  has  been  reserved  at 
the  Washington  Marriott  Hotel.  A 
meeting  rate  will  be  available  for 
reservations  made  by  April  19,  2002. 
When  making  a  reservation,  please  state 
that  you  are  attending  the  Nuclear 
Waste  Technical  Review  Board  meeting. 
For  more  information,  contact  the 
NWTRB;  Karyn  Severson,  External 
Affairs;  2300  Clarendon  Boulevard, 
Suite  1300;  Arlington,  VA  22201—3367; 
(tel)  703-235-4473;  (fax)  703-235-4495; 
(e-mail)  info@nwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987.  The  Board's  purpose  is  to 
evaluate  the  technical  and  scientific 
validity  of  activities  undertaken  by  the 
Secretary  of  Energy  related  to  managing 
the  disposal  of  the  nation's  spent 
nuclear  fuel  and  high-level  radioactive 
waste.  In  the  same  legislation.  Congress 
directed  the  DOE  to  characterize  a  site 
at  Yucca  Moimtain,  Nevada,  to 
determine  its  suitability  as  the  location 
of  a  potential  repository  for  the 
permanent  disposal  of  spent  nuclear 
fuel  and  high-level  radioactive  waste. 

Dated:  March  29,  2002. 
William  D.  Barnard, 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 

[FR  Doc.  02-8086  Filed  4-2-02;  8:45  am] 
BILUfM  CODE  6S20-AM-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 
Summary  ofProposal(s): 

(1)  Collection  title:  Financial 
Disclosure  Statement. 

(2)  Formsis]  submitted:  G-423. 

(3)  OMB  Number:  3220-0127. 

(4)  Expiration  date  of  current  OMB 
clearance:  6/30/2002. 

(5)  Type  of  request:  Extension  of  a 
currenUy  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 
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(7)  Estimated  annual  number  of 
respondents:  1.200. 

(8)  Total  annual  responses:  1.200. 

(9)  Total  annual  reporting  hours: 
1.700. 

(10)  Collection  description:  Under  the 
Railroad  Retirement  and  Railroad 
Unemployment  Insurance  Acts,  the 
Railroad  Retirement  Board  has  authority 
to  secure  from  an  overpaid  beneficiary 

a  statement  of  the  individual's  assets 
and  liabilities  if  waiver  of  the 
overpayment  is  requested. 
Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
docviments  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago.  Illinois,  60611-2092 
and  to  the  0MB  Desk  Officer  for  the 
RRB,  at  the  Office  of  Management  and 
Budget.  Room  10230.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  02-8022  Filed  4-2-02;  8:45  am] 

BUJNO  CODE  7WS-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Fonns  SubrnKtad  for  OMB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raihoad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  a  review 
and  approval. 
Summary  of  Proposal(s): 

(1)  Collection  title:  Statement 
Regarding  Contributions  and  Support  of  . 
Children. 

(2)  Form(s)  submitted:  G-1 39. 

(3)  OMB  Number:  3220-0195. 

(4)  Expiration  date  of  current  OMB 
clearance:  5/31/2002. 

(5)  Type  of  request:  Extension  of  a 
cvirrently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  armual  number  of 
respondents:  500. 

(8)  Total  aruiual  responses:  500. 

(9)  Total  annual  reporting  hours:  125. 

(10)  Collection  description: 
Dependency  on  the  employee  for  at  least 
one-half  support  is  a  condition  affecting 
eligibility  for  increasing  an  employee  or 
spouse  annuity  under  the  social  security 
minimimi  overall  provisions  on  the 
basis  of  the  presence  of  a  dependent 
child,  the  employee's  natural  child  in 


limited  situations,  adopted  children, 
stepchildren,  grandchildren,  and  step- 
grandchildren.  The  information 
collected  solicits  financial  information 
needed  to  determine  entitlement  to  a 
child's  annuity  based  on  actual 
dependency. 

Additional  Information  or  Comments 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board.  844  North  Rush 
Street.  Chicago,  Illinois  60611-2092  and 
to  the  OMB  Desk  Officer  for  the  RRB,  at 
the  Office  of  Management  and  Budget. 
Room  10230,  New  Executive  Office 
Building.  Washington,  DC  20503. 

Chuck  Nifierzwa, 

Clearance  Officer. 

[FR  Doc.  02-8023  Filed  4-2-02;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

Notification  of  Meeting 

The  railroad  Retirement  Board  hereby 
gives  notice  that  the  Board  will  meet  at 
10:00  a.m..  April  3.  2002.  in  the  Board 
Room  on  the  8th  floor  of  the  agency's 
headquarters  building  located  at  844  N. 
Rush  Street,  Chicago,  Illinois.  The 
subject  to  be  addressed  at  this  meeting 
is  the  Selection  to  Fill  Vacancy  in  the 
Philadelphia  District  Office. 

The  entire  meeting  will  be  closed  to 
the  public.  The  person  to  contact  for 
more  information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  March  29,  2002. 
Beatrice  Ezeraki, 
Secretary  to  the  Board. 
(FR  Doc.  02-«123  Filed  4-1-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Ftotoase  No.  35-27512] 

Hilnga  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  aa  Amended 
("Act") 

March  28,  2002. 

Notice  is  hereby  given  that  the 
following  filings  have  been  made  with 
the  Commission  pursuant  to  provisions 
of  the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  application(s)  and/or 
declaration(s)  for  complete  statements  of 
the  proposed  transaction(s)  summarized 


below.  The  application(s)  and/or 
declaration(s)  and  any  amendment(s) 
are  available  for  public  inspection 
through  the  Conunission's  Branch  of 
Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  19,  2002,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  April  19.  2002.  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective.    "- 

Conectiv,  et  al.  (70-9095) 

Conectiv.  a  registered  holding 
company.  Conectiv's  public-utility 
subsidiaries:  Atlantic  City  Electric 
Company  ("ACE");  Delmarva  Power  & 
Light  Company  ("Delmarva");  Conectiv 
Atlantic  Generation.  L.L.C.  ("CAG"); 
Conectiv  Delmarva  Generation.  L.L.C. 
("CDG").  and  Conectiv  Pennsylvania 
Generation,  Inc.  ("CPGI")  (collectively, 
"Utility  Subsidiaries");  and  Conectiv's 
nonutility  subsidiaries  ("Nonutility 
Subsidiaries"  and  with  Utility 
Subsidiaries,  "Subsidiaries"):  ACE 
REIT,  hic.  ("ACE  REIT");  ATE 
Investment,  Inc.;  ATS  Operating 
Services,  Inc.;  AUantic  Generation,  Inc.; 
Atlcmtic  Jersey  Thermal  Systems.  Inc.; 
Atiantic  Southern  Properties.  Inc.; 
Binghamton  General,  Inc.,  Binghamton 
Limited.  Inc.;  Conectiv  Bethlehem,  Inc.; 
Conectiv  Communications.  Inc.; 
Conectiv  Enei^gy  Holding  Company 
("CEH"); '  Conectiv  Energy  Supply,  Inc.; 
Conectiv  Mid-Merit.  Inc.;  Conectiv 
Operating  Services  Company;  Conectiv 
Properties  and  Investments,  Inc.; 
Conectiv  Resource  Partners.  Inc.; 
Conectiv  Services,  Inc.;  Conectiv 
Solutions,  LLC;  Conectiv  Thermal 
Systems,  hic;  DCI  I,  hic;  DCI II,  Inc.; 
DCTC-Bumey,  Inc.;  King  Street 
Assurance,  Ltd.;  Pedrick  Gen.,  Inc.; 
Vineland  Limited,  Inc.;  and  Vineland 
General.  Inc..  all  located  at  800  King 
Street,  Wilmington.  Delaware  19899; 
and  Conectiv  Plumbing.  L.L.C.,  located 
at  621  Chapel  Avenue,  Cherry  Hill,  New 


Jersey  08034  (collectively, 
"Applicants"),  have  filed  a  post- 
e^ctive  amendment  ("Post-Effective 
Amendment")  imder  sections  6(a),  7, 
and  12(b)  of  the  Act  and  nUes  45,  53 
and  54  under  the  Act,  to  its  application- 
declaration  previously  filed  imder  the 
Act. 

I.  Baclcground 

By  order  dated  February  26, 1998 
(HCAR  No.  26833),  and  by  various 
supplemental  orders  ^  (collectively, 
"Financing  Orders"),  the  Commission 
authorized  Conectiv  and  its  subsidiaries 
to  effect  certain  financing  transactions 
through  September  30,  2003 
("Authorization  Period").  These 
included:  (1)  The  issuance  by  Conectiv 
of  short-term  debt  in  an  aggregate 
amount  not  to  exceed  $2  billion,  less 
any  amoimt  of  short-term  debt  issued  by 
Delmarva  under  its  authorization  to 
issue  up  to  $275  million  of  short-term 
debt;  (2)  the  issuance  by  Conectiv  of  up 
to  $250  million  of  long-term  debt  with 
the  reservation  of  jurisdiction  over  an 
additional  $750  million  of  long-term 
debt;  ^  (3)  the  reservation  of  jurisdiction 
over  the  issuance  by  Conectiv  of 
common  stock  which,  when  combined 
with  any  long-term  debt  issued,  does 
not  exceed  $500  million  in  the 
aggregate;  ■*  and  (4)  the  issuance  by 
Conectiv  of  guaranties,  letters  of  credit, 
expense  agreements  or  other  forms  of 
credit  support  for  the  obligations  of 
Subsidiaries  in  an  aggregate  amount  not 
to  exceed  $1.5  billion.  Conectiv 
proposes  that  the  financing  parameters 
approved  in  the  Financing  Orders, 
except  the  proposal  to  modify  the  terms 
for  the  allowable  cost  of  funds, 
discussed  below,  also  apply  to  all  the 
transactions  proposed  by  this  Post- 
Effective  Amendment. 

Q.  Description  of  Proposed 
Transactions 

A.  Summary  of  Requests 

In  s  addition  to  the  existing  financing 
authority  granted  in  the  Financing 


>  ACE  REIT  and  CEH  are  registered  holding 
companies  under  the  Act. 


2  These  orders  were  issued  on  August  21, 1998 
(HCAR  No.  26907);  September  28, 1998  (HCAR  No. 
2^921);  October  21.  1998  (HCAR  No.  26930); 
November  13, 1998  (HCAR  No.  26941):  December 
14, 1999  (HCAR  No.  27111):  August  17,  2000 
(HCAR  No.  27213);  June  7,  2001  (HCAR  No.  27415) 
and  March  22.  2002  (HCAR  No.  27507). 

3  The  Commission  released  this  reservation  of 
jurisdicUon  on  March  22,  2002.  (HCAR  No.  27507). 

*ld. 

'  The  Commission  has  pending  before  it  an 
application-declaration  proposing  a  merger  between 
Pepco  Holdings,  Inc.  ("Pepco  Holding")  and 
Conectiv.  (HCAR  No.  27511)  (March  26,  2002).  Also 
pending  before  the  Commission  is  a  financing  U- 
1  filed  by  Pepco  Holdings  and  Conectiv  ("Financing 
U-1")  requesting,  among  other  things,  post-merger 
financing  transactions.  All  authorizations  sought  in 
tl(is  Post-EfiiBCtive  Amendment  wrill  count  against 


Orders,  Applicants  request  the 
following  in  this  Post-Effective 
Amendment:  (1)  Authorization  for 
Conectiv,  CEH,  any  subsidiary  of  CEH  or 
a  financing  entity  established  by  CEH 
(including  any  entity  established  to 
construct  and  finance  generation 
assets)  0  (collectively,  CEH,  any 
subsidiary  of  CEH  and  any  financing 
entity  established  by  CEH  are  referred  to 
as  the  "Genco  Financing  Entities")  to 
issue  external  long-term  and  short-term 
debt  for  the  purpose  of  financing 
existing  and  prospective  generation 
assets  (collectively.  "Genco  Financing"), 
in  an  amount  not  to  exceed  $1.5  biUion 
outstanding  at  any  one  time  (the  "Genco 
Financing  Limit")  during  the 
Authorization  Period;  ^  (2)  authorization 
for  CEH  to  guarantee  the  obligations  of 
its  direct  and  indirect  subsidiaries  to 
third  parties  and  for  the  Genco 
Financing  Entities  to  issue  guaranties  to 
external  lenders  in  support  of  their 
financing  activities  in  an  aggregate 
amoimt  not  to  exceed  $1.0  billion  ("CEH 
Guarantee  Limit")  during  the 
Authorization  Period;  (3)  authorization 
for  the  Genco  Financing  Entities  to  enter 
into  financial  risk  management 
arrangements  ("Hedging  Transactions") 
during  the  Authorization  Period;  (4) 
modification  of  the  allowable  effective 
cost  of  money  to  500  basis  points  above 
comparable  term  U.S.  Treasiuy 
securities  in  the  case  of  long-term  debt 
securities,  and  to  500  basis  points  above 
comparable  term  London  Interbank 
Offered  Rate  ("LIBOR")  in  the  case  of 
short-term  debt  securities,  fi'om  the  300 
basis  points  above  either  U.S.  Treasury 
securities  or  LIBOR,  as  approved  in  the 
Financing  Orders;  and  (5)  authorization 
for  Conectiv  to  refund  up  to  $150 
million  of  long-term  debt  scheduled  to 
mature  during  the  Authorization  Period. 

B.  Proposed  Increases  in  Short-Term 
and  Long-Term-Debt  Authority 

Applicants  request  authorization  to 
issue  external  long-term  and  short-term 
debt  which,  when  combined  with 
outstanding  short-term  debt  securities 
issued,  will  not  exceed  $1.5  billion 


any  limits  aproved  by  the  Commission  in  the 
Financing  U-1.  Conective  states  that  it  is  requesting 
the  authorizations  in  this  Posr-Effective 
Amendment  in  the  even  that  financing  or 
investment  opportunities  arise  prior  to  the 
Commission  approving  the  proposed  merger. 

*  The  Commission  previously  authorized  the 
Subsidiaries  to  organize  new  comporations, 
partnerships  or  other  entities  for  the  purpose  of 
facilitating  financings.  Any  such  entities 
established  for  purposes  of  facilitating  Genco 
Financing  will!  be  wholly  owned  direct  subsidiaries 
of  CEH.  (HCAR  No.  26833)  (February  26, 1998). 

'  Applicants  request  that  the  Commission  reserve 
jurisdiction  over  the  issuance  of  up  of  $700  million 
of  Genco  Financing  pending  completion  of  the 
record. 


during  the  Authorization  Period. 
Applicants  intend  that  short-term  debt 
vrill  be  issued  during  the  construction  of 
mid-merit  generation  plants  ^  and  vrill 
be  replaced  by  permanent  long-term 
financing  at  a  later  date.  Types  of  short- 
term  debt  securities  may  include,  but 
not  be  limited  to.  borrowings  imder  one 
or  more  revolving  credit  facilities  or 
bank  loans,  commercial  paper,  short- 
term  notes  and  bid  notes.  Applicants 
state  that  the  specific  terms  of  any  short- 
term  borrowings  will  be  determined  by 
the  Genco  Financing  Entities  at  the  time 
of  issuance  and  will  comply  in  all 
regards  with  the  financing  parameters 
(as  adjusted  in  any  order  issued  in  this 
filing)  authorized  in  the  Financing 
Orders.  The  maturity  of  any  short-term 
debt  issued  will  not  exceed  364  days  or, 
if  the  notional  maturity  is  greater  than 
364  days,  the  debt  security  will  include 
put  options  at  appropriate  points  in . 
time  to  cause  the  security  to  be 
accoimted  for  as  a  current  liability 
under  United  States  generally  accepted 
accounting  principles. 

Applicants  state  that  the  types  of 
long-term  debt  securities  issued  by  the 
Genco  Financing  Entities  may  include, 
but  not  be  limited  to.  notes,  medium- 
term  notes  or  debentures  under  one  or 
more  indentures  or  long-term 
indebtedness  under  agreements  with 
banks  or  other  institutional  lenders. 
Applicants  further  state  that  the  Genco 
Financing  Entities  may  also  enter  into 
project  finance  arrangements  which  will 
be  secured  by  property  of  CEH  or  a 
subsidiary  of  CEH,  and  would  be  non- 
recourse to  Conectiv.  Any  long-term 
debt  security  would  have  such 
designation,  aggregate  principal  amount, 
maturity,  interest  rate(s)  or  methods  of 
determining  the  same,  terms  of  pajonent 
of  interest,  redemption  provisions, 
sinking-fund  terms  and  other  terms  and 
conditions  as  the  Genco  Financing 
Entities  may  determine  at  the  time  of 
issuance.  Any  long-term  debt:  (1)  May 
be  convertible  into  any  other  securities: 
(2)  will  have  maturities  ranging  from 
one  to  50  years;  (3)  may  be  subject  to 
optional  and/or  mandatory  redemption, 
in  whole  or  in  part,  at  par  or  at  various 
premiums  above  the  principal  amount 
thereof;  (4)  may  be  entitled  to 
mandatory  or  optional  sinking-fund 
provisions;  (5)  may  provide  for  reset  of 
the  coupon  pursuant  to  a  remarketing 


•Conectiv  states  that,  due  to  certain  state 
restructuring  requirements,  it  intends  to  retain  and 
develop  additional  flexible,  low-cost  mid-merit 
generation  to  address  competitive  opportunities  in 
the  Mid-AUantic  region.  The  mid-merit  market 
consists  of  electric  generating  plants  that  are  fuel- 
flexible,  with  the  ability  to  start  up  and  shut  down 
quickly  based  on  customer  demand,  weather 
conditions  and  price  fluctuations. 
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arrangement;  (6)  may  be  subject  to 
tender  to  the  issuer  for  repurchase  or  be 
subject  to  the  obligation  of  the  issuer  to 
repurchase  at  the  election  of  the  holder 
or  upon  the  occiurence  of  a  specified 
event;  and  (7)  may  be  called  from 
existing  investors  by  a  third  party. 

C.  Proposed  Increase  in  Conectiv 
Guaranties 

In  addition  to  the  guaranty  authority 
granted  in  the  Financing  Orders, 
Conectiv  requests  authorization  to  enter 
into  guaranties,  obtain  letters  of  credit, 
enter  into  support  or  expense 
agreements  or  otherwise  provide  credit 
support  with  respect  to  the  obligations 
of  CEH's  direct  and  indirect  subsidiaries 
and  for  Genco  Financing  Entities  to 
issue  guaranties  to  external  lenders  in 
support  of  their  financing  activities 
("CEH  Guarantees")  during  the 
Authorization  Period  in  an  aggregate 
amoimt  up  to  $1.0  billion.  The  CEH 
Guarantees  will  not  exceed  the  CEH 
Guarantee  Limit  at  any  time  diiring  the 
Authorization  Period. 

D.  Proposed  Hedging  Tmnsactions 

Applicants  request  authorization  for 
the  Genco  Financing  Entities  to  enter 
into,  perform,  piuchase  and  sell 
financial  instruments  intended  to 
reduce  or  manage  the  volatility  of 
interest  rates,  including  but  not  limited 
to  interest  rate  swaps,  caps,  floors, 
collars  and  forward  agreements  or  any 
other  similar  agreements.  Hedges  may 
also  include  the  issuance  of  structured 
notes  (i.e.,  a  debt  instrument  in  which 
the  principal  and/or  interest  payments 
are  indirectly  linked  to  the  value  of  an 
underlying  asset  or  index),  or 
transactions  involving  the  purchase  or 
sale,  including  short  sales,  of  U.S. 
Treasury  or  Agency  obligations  or 
LIBOR  based  swap  instruments 
(collectively  referred  to  as  "Hedge 
Instnmients").  Applicants  state  that  the 
transactions  would  be  for  fixed  periods 
and  stated  notional  amoimts.  Applicants 
further  state  that  CEH  would  employ 
interest  rate  derivatives  as  a  means  of 
prudently  managing  the  risk  associated 
with  any  of  its  outstanding  debt  issued 
pursuant  to  this  authorization  or  an 
applicable  exemption  by,  in  effect, 
synthetically:  (1)  Converting  variable- 
rate  debt  to  fixed-rate  debt;  (2) 
converting  fixed-rate  debt  to  variable- 
rate  debt;  and  (3)  limiting  the  impact  of 
changes  in  interest  rates  resulting  from 
variable-rate  debt.  In  no  case  will  the 
notional  principal  amount  of  any 
interest  rate  swap  exceed  that  of  the 
underlying  debt  instrument  and  related 
interest  rate  exposure.  Transactions  will 
be  entered  into  for  a  fixed  or 
determinable  period.  Applicants  further 


state  that  the  Genco  Financing  Entities 
will  not  engage  in  speculative 
transactions.  The  Genco  Financing 
Entities  will  only  enter  into  agreements 
with  counterparties  whose  senior  debt 
ratings,  as  published  by  a  nationally 
recognized  rating  agency,  are  greater 
than  or  equal  to  "BBB,"  or  an  equivalent 
rating  ("Approved  Counterparties"). 
In  addition,  the  Genco  Financing 
Entities  request  authorization  to  enter 
into  interest  rate  Hedging  Transactions 
with  respect  to  anticipated  debt 
offerings  ("Anticipatory  Hedges"), 
subject  to  certain  limitations  and 
restrictions.  Such  Anticipatory  Hedges 
would  only  be  entered  into  with 
Approved  Counterparties,  and  would  be 
utilized  to  fix  and/or  limit  the  interest 
rate  risk  associated  with  any  new 
issuance  through:  (1)  A  forward  sale  of 
exchange-traded  Hedge  Instruments  (a 
"Forward  Sale"):  (2)  the  purchase  of  put 
options  on  Hedge  Instruments  (a  "Put 
Options  Piut:hase");  (3)  a  Put  Options 
Purchase  in  combination  with  the  sale 
of  call  options  Hedge  Instruments  (a 
"Zero  Cost  Collar");  (4)  transactions 
involving  the  purchase  or  sale, 
including  short  sales,  of  Hedge 
Instruments;  or  (5)  some  combination  of 
a  Forward  Sale.  Put  Options  Purchase, 
Zero  Cost  Collar  and/or  other  derivative 
or  cash  transactions,  including,  but  not 
limited  to  structtired  notes,  caps  and 
collars,  appropriate  for  the  Anticipatory 
Hedges.  Anticipatory  Hedges  may  be 
executed  on-exchange  ("On-Exchange 
Trades")  with  brokers  through  the 
opening  of  futures  and/or  options 
positions  traded  on  the  Chicago  Board 
of  Trade,  the  opening  of  over-the- 
coimter  positions  with  one  or  more 
counterparties  ("Off-Exchange  Trades"), 
or  a  combination  of  On-Exchange 
Trades  and  Off-Exchange  Trades.  CEH 
or  its  subsidiaries  will  determine  the 
optimal  structure  of  each  Anticipatory 
Hedge  transaction  at  the  time  of 
execution.  Each  of  the  Genco  Financing 
Entities  may  decide  to  lock  in  interest 
rates  and/or  limit  their  exposure  to 
interest  rate  increases. 

E.  Modification  of  Terms  for  Allowable 
Cost  of  Money 

Conectiv  states  that  in  order  to 
provide  flexibility  in  times  of  high 
interest  rate  volatility,  it  requests  that 
the  financing  parameters  authorized  in 
the  Financing  Orders  be  modified,  from 
the  300  basis  points  above  either  U.S. 
Treasury  securities  or  LIBOR,  to  state 
that  the  effective  cost  of  money  on  long- 
term  debt  borrowings  occurring 
pursuant  to  the  authorizations  granted 
under  this  Post-Effective  Amendment 
will  not  exceed  the  greater  of  (1)  500 
basis  points  over  the  comparable-term 


U.S.  Treasury  sec\irities  or  (2)  a  gross 
spread  over  U.S.  Treasuries  that  is 
consistent  with  similar  securities  of 
comparable  credit  quality  and 
maturities  issued  by  other  companies. 
The  effective  cost  of  money  on  short- 
term  debt  borrowings  issued  under 
authorizations  granted  in  this  Post- 
Effective  Amendment  will  not  exceed 
the  greater  of  (1)  500  basis  points  over 
the  comparable-term  LIBOR  or  (2)  a 
gross  spread  over  LIBOR  that  is 
consistent  with  similar  securities  of 
comparable  credit  quality  and 
matiirities  issued  by  other  companies. 

F.  Refunding  of  Existing  Long-Term 
Debt 

In  addition,  pursuant  to  the  Financing 
Orders,  Conectiv  issued  $250  million  of 
long-term  debt  securities.  Prior  to  the 
expiration  of  the  Authorization  Period, 
$150  million  of  these  long-term  debt 
securities  are  scheduled  to  mature  by 
their  terms.  Conectiv  requests 
authorization  to  issue  up  to  $150 
million  of  long-term  debt  securities  for 
the  purpose  of  refunding  maturing  long- 
term  debt.  Applicants  state  that  specific 
terms  of  any  issuances,  such  as  maturity 
dates,  interest  rates,  redemption  and 
sinking  fund  provisions,  tender  or 
repurchase  and  conversion  features,  if 
any,  with  respect  to  the  long-term 
securities  of  a  particular  series,  will  be 
determined  by  Conectiv  at  the  time  of 
issuance  and  will  comply  in  all  regards 
with  the  financing  parameters 
authorized  in  the  Financing  Orders  (as 
adjusted  in  any  order  issued  in  this 
filing). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-8007  Filed  4-2-02;  8:45  ami 
Biuma  CODE  toio-oi-u 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[SacuritiM  Exchange  Act  of  1934,  Release 
No.  45668;  Hie  No.  S7-06-02] 

Notice  of  Intent  to  PrafMre 
Environmental  Assessment 

March  28,  2002. 

The  U.S.  Seciuities  and  Exchange 
Commission  (Commission)  intends  to 
prepare  an  environmental  assessment  of 
its  planned  lease  of  approximately 
650,000  square  feet  of  office  space  at  the 
Station  Place  facility  at  100  F  Street, 
NE.,  Washington,  DC.  currently  being 
developed  by  Louis  Drejrfus  Properties, 
LLC.  This  space  will  consolidate  and 
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replace  the  Commission's  current  office 
space  located  in  its  existing 
headquarters  building  at  450  5th  Street, 
NW.,  and  in  an  overflow  facility  at  901 
E  Street.  NW.,  in  Washington,  DC.  The 
Commission  plans  to  lease  this 
replacement  space  in  Station  Place 
because  its  lease  is  expiring  at  its 
cinrent  headquarters  at  450  5th  Street, 
and  because  its  space  requirements 
exceed  its  cvurent  capacity  at  both  450 
5th  Street  and  901  E  Street.  The 
environmental  assessment  will  be 
prepared  in  accordance  with  Section 
102(2)  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  as  amended, 
the  Council  on  Environmental  Quality 
implementing  regulations  (40  CFR  parts 
1500-1508),  and  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966,  as  amended.  The  environmental 
assessment  shall  also  determine 
whether  the  Commission's  decision  to 
lease  office  space  in  Station  Place  will 
significantly  affect  the  quality  of  the 
human  environment,  and  hence  require 
an  environmental  impact  statement 
(EIS),  or  a  finding  of  no  significant 
impact  (FONSI)  under  NEPA. 

Interested  individuals  and  groups  and 
other  members  of  the  public  are  invited 
to  identify  environmental  concerns  that 
should  be  addressed  dxu-ing  preparation 
of  the  environmental  assessment. 
Interested  Federal,  regional  and  local 
agencies  have  also  been  solicited  for 
comment.  Public  comments  received  on 
the  potential  impacts  of  the  proposed 
action  will  be  considered  for  the 
environmental  assessment.  To  be  most 
helpful,  comments  would  clearly 
describe  specific  issues  or  topics  that 
the  community  believes  the 
environmental  assessment  should 
address.  All  written  comments 
regarding  the  proposed  project  must  be 
postmarked  no  later  than  April  17,  2002 
and  should  be  submitted  in  triplicate  to 
Jonathan  G.  Katz,  Secretary,  U.S. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  All  comment  letters  should 
refer  to  File  Number  S7-06-02. 
Comment  letters  will  be  available  for 
inspection  and  copying  in  the  Public 
Reference  Room  at  450  Fifth  Street, 
NW..  Washington.  DC. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-8043  Filed  4-2-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting  Notice 


FEDERAL  REGISTER  CITATION  OF  Pf^EVIOUS 

ANNOUNCEMENT:  [67  FR  15258,  March 

29,  2002]. 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street,  NW., 

Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 

MEETING:  Tuesday,  April  2,  2002  at  10:00 

a.m. 

CHANGE  IN  THE  MEETING:  Additional 

Item. 

The  following  item  has  been  added  to 
the  closed  meeting  scheduled  for 
Tuesday,  April  2,  2002:  consideration  of 
amicus  participation. 

Commissioner  Himt,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  March  29.  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-8113  Filed  3-29-^2;  4:07  pm] 
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solicit  comments  on  the  proposed  rule 
change  fi^om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45660;  File  No.  SR-Amex- 
2002-23] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC  To 
Maite  Permanent  a  Pilot  Program 
Under  Amex  Rule  126(g),  Commentary 
.01  Relating  to  Size  Precedence 

March  27,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  22, 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Conunission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 


'  15  U.S.C.  78s(b)(l). 
*  17  CFR  240.19b-4. 


The  Exchange  proposes  to  make 
permanent  the  existing  pilot  program 
under  Amex  Rule  126(g),  Commentary 
.01  regarding  a  5,000  share  minimum 
block  cross  size  to  establish  size 
precedence.  The  text  of  the  proposed 
rule  chfmge  is  below.  There  are  no 
changes  proposed  to  the  existing  rule, 
other  than  to  make  permanent  the  pilot 
program. 

Rule  126    Precedence  of  Bids  and 
Offers 


(g)    No  change. 
Commentary  .01 

Orders  to  cross  5,000,  shares  or  more, 
where  one  or  both  sides  of  such  cross 
is  for  the  accoimt  of  a  member  or 
member  organization,  will  be  permitted 
to  establish  precedence  based  on  size  so 
long  as  the  orders  are  represented  at  the 
post  when  a  sale  removing  all  bids  and 
offers  from  the  Floor  takes  place.  Once 
the  precedence  of  such  orders  of  5,000 
shares  or  more  has  been  established,  the 
broker  handling  the  cross  must  then  bid 
and  offer  the  security  in  accordance 
with  Rule  152. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  March  28,  2001,  the  Commission 
approved  on  a  one-year  pilot  basis  the 
Exchange's  proposal  to  reduce  from 
25,000  to  5,000  shares  the  minimum 
size  block  cross  that  wall  be  permitted 
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to  establish  size  precedence.  ^  In  SR- 
Amex-2002-22,  the  Exchange  proposes 
to  extend  the  pilot  program  for  an 
additional  six  months,  through 
September  27.  2002. 

m  the  instant  filing,  the  Amex 
proposes  that  the  pilot  program  be 
approved  on  a  permanent  basis.  The 
block  cross  procedures  under  Amex 
Rule  126(g)  have  facilitated  executions 
of  large  size  orders  on  the  Amex  as  one 
transaction  at  a  single  price,  without 
such  orders  losing  shares  to  other  orders 
in  the  trading  crowd  or  on  the 
specialist's  book  due  to  Exchange  parity 
rules.  In  addition,  by  facilitating  the 
execution  of  large  blocks  on  the  Amex, 
the  rule  reduces  the  incentive  of 
member  firms  to  route  such  orders  to 
regional  exchanges  or  the  third  market 
in  order  to  avoid  losing  an  excessive 
number  of  shares  to  other  orders  under 
existing  Amex  parity  rules.  With  start- 
up of  decimal  quoting  in  equities,  with 
a  minimum  price  variation  of  one  cent, 
it  has  become  less  expensive  for 
members  to  break  up  proposed  block 
crosses  on  the  Amex  Floor,  which  may 
result  in  such  crosses  being  routed  to 
markets  in  which  size  precedence  is  not 
taken  into  account  in  the  manner 
required  by  Amex  rules. 

The  Exchange  believes  the  reduction 
in  size  parameters  continues  to  have  the 
potential  to  enhance  primary  market 
liquidity  and  that  permanent  approval 
of  Amex  Rule  126^)  Commentary  .01  is 
appropriate.  The  Exchange  believes  that 
the  size  reduction  to  5,000  shares  from 
25,000  shares  in  establishing 
precedence  has  the  potential  to  alleviate 
some  of  the  competitive  bvuden 
associated  with  current  Exchange 
priority  and  precedence  rules  that  are 
stricter  than  those  applied  in  other 
markets  with  respect  to  crosses  in  block 
size.  Under  the  previous  25,000  share 
size  parameter,  such  crosses  would  have 
been  more  difficult  to  effect  without 
being  broken  up,  particularly  in  view  of 
the  start  of  decimal  pricing.  The  revised 
size  parameter  may  facilitate  greater 
liquidity  in  the  primary  market  by 
reducing  routing  of  block  cross 
transactions  to  other  markets.  The 
Exchange  believes  this  fosters  improved 
price  discovery  and  execution  of 
investor  orders  at  more  favorable  prices. 
The  Exchange  notes  that  the  broker 
handling  the  cross  is  required  to  bid  and 
offer  the  secxuity  in  accordance  with 
Amex  Rule  152.  and,  therefore,  that  it  is 
still  possible  for  all  or  a  portion  of  at 
least  one  side  of  a  proposed  block  cross 
to  be  effected  at  a  price  better  than  the 


proposed  cross  price.  In  addition, 
confining  the  Exchange's  size 
precedence  threshold  to  5.000  shares 
will  continue  to  limit  the  effects  of  the 
rule  primarily  to  active,  liquid  issues. 

2.  Statutory  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act"  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  ^  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  fostw 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  ft^ee  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conmiission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


'Securities  Exchange  Act  Release  No.  44122 
(March  28.  2001).  66  FR  1812S  (April  5,  2001)(SR- 
Amex-2001-01). 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2002-23  and  should  be 
submitted  April  24,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  NfcFarland, 
Deputy  Secretary. 
(FR  Doc.  02-8009  Filed  4-2-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releasa  No.  34-45658;  File  No.  SR-Amex- 
2002-22] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Pro|x»S6d  Rule  Change  by  the 
American  Stock  Exchange  LLC  To 
Extend  a  Pilot  Program  Relating  to 
Amex  Rule  126  (Size  Precedence) 

March  27,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Secimties  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  22, 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  filed  the 
proposal  pursuant  to  Section  19(b)(3)(A) 
of  the  Act,3  and  Rule  19b-^(f){6) 
thereimder,*  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission. 5  The  Commission  is 


*  15  U.S.C.  78«b). 
» 15  U.S.C  7810)1(51. 


•aT?200.30-(al(12). 

>  IS  U.S.C.  78s(bl(ll. 

2 17  CFR  240.19b-*. 

'  15  U.S.C.  78s(b)(3)(Al. 

«  17  CFR  240.1 9b-4(n(6). 

*The  Exchange  asked  the  Commission  to  waive 
the  5-day  pre-filing  notice  requirement  and  the  30- 
day  operative  delay.  See  Rule  19b-4(f)(6)(iii).  17 
CFR  240.19b-*(n(6)(iii). 
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publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
finm  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  a  six-month 
extension  of  the  existing  pilot  program 
under  Amex  Rule  126(g),  Commentary 
.01  regarding  a  5,000  share  minimum 
block  cross  size  to  establish  size 
precedence.  The  current  pilot  is 
scheduled  to  expire  on  March  28,  2002. 
■  The  proposed  rule  change  would  extend 
the  pilot  through  September  27,  2002. 
No  other  changes  to  the  pilot  are 
proposed  at  this  time.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Amex  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

I  1,  Purpose 

'      On  March  28,  2001,  the  Commission 
approved  on  a  one-year  pilot  basis  the 
Exchange  proposal  to  reduce  from 
25,000  to  5,000  shares  the  minimum 
size  block  cross  that  will  be  permitted 
to  establish  size  precedence.^  The  block 
cross  procedures  under  Amex  Rule 
126(g)  have  facilitated  executions  of 
large  size  orders  on  the  Amex  as  one 
transaction  at  a  single  price,  without 
such  orders  losing  shares  to  other  orders 
in  the  trading  crowd  or  on  the 
specialist's  book  due  to  Exchange  parity 
rules.  In  addition,  by  facilitating  the 
execution  of  large  blocks  on  the  Amex, 
the  pilot  reduces  the  incentive  of 
member  firms  to  route  such  orders  to 
regional  exchanges  or  the  third  market 
in  order  to  avoid  losing  an  excessive 
number  of  shares  to  other  orders  under 
existing  Amex  parity  rules.  With  start- 
up of  decimal  quoting  in  equities,  with 
a  minimum  price  variation  of  one  cent. 


it  has  become  less  expensive  for 
members  to  break  up  proposed  block 
crosses  on  the  Amex  Floor,  which  may 
result  in  such  crosses  being  routed  to 
markets  in  which  size  precedence  is  not 
taken  into  account  in  the  manner 
required  by  Amex  rules. 

The  Exchange  believes  the  reduction 
in  size  parameters  continues  to  have  the 
potential  to  enhance  primary  market 
liquidity  and  that  it  is  appropriate  to 
extend  the  pilot  for  an  additional  six 
months  to  permit  the  Commission  to 
consider  the  Exchange's  separate  filing 
imder  Rule  19b-4  requesting  permanent 
approval  of  Amex  Rule  126(g), 
Commentary  .01  (SR-Amex-2001-23). 
The  Exchange  believes  that  the  size 
reduction  to  5,000  shares  from  25,000 
shares  in  establishing  precedence  has 
the  potential  to  alleviate  some  of  the 
competitive  burden  associated  with 
current  Exchange  priority  and 
precedence  rules  that  are  stricter  than 
those  applied  in  other  markets  writh 
respect  to  crosses  in  block  size.  Under 
the  previous  25,000  share  size 
parameter,  such  crosses  would  have 
been  more  difficult  to  effect  without 
being  broken  up,  particularly  in  view  of 
the  start  of  decimal  pricing.  The  revised 
size  parameter  may  facilitate  greater 
liquidity  in  the  primary  market  by 
reducing  routing  of  block  cross 
transactions  to  other  markets.  The 
Exchange  believes  this  fosters  improved 
price  discovery  and  execution  of 
investor  orders  at  more  favorable  prices. 
The  Exchange  notes  that  the  broker 
handling  the  cross  is  required  to  bid  and 
offer  the  seciuity  in  accordance  with 
Rule  152,  and,  therefore,  that  it  is  still 
possible  for  all  or  a  portion  of  at  least 
one  side  of  a  proposed  block  cross  to  be 
effected  at  a  price  better  than  the 
proposed  cross  price.  In  addition, 
confining  the  Exchange's  size 
precedence  threshold  to  5.000  shares 
will  continue  to  limit  the  effects  of  the 
rule  primarily  to  active,  liquid  issues. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act  ^  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)8  in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  ju.st  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 


"Securities  Exchange  Act  Release  No.  44122 
(March  28.  2001).  66  FR  18125  (April  5,  2001)(SR- 
Amex-2001-01). 


investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing,  proposed  rule 
change  does  not: 

(i)  significantly  affect  the  protection  of 
investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days     • 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the.  Commission 
may  designate,  it  has  become  effective 
piu^uant  to  Section  19(b)(3)(A)  of  the 
Acts  and  Rule  19b-4(f)(6)  thereunder.^" 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Amex  has  requested  that  the 
Commission  waive  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay.  The  Commission  finds 
good  cause  to  waive  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay,  because  such 
designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Acceleration  of  the  operative 
date  will  allow  the  pilot  to  continue 
uninterrupted  for  an  additional  six 
months,  while  the  Amex  seeks  comment 
on  a  separate  proposal  to  make 
permanent  the  pilot  program.  For  these 
reasons,  the  Commission  finds  good 
cause  to  waive  both  the  5-day  pre-filing 
requirement  and  the  30-day  operative 
waiting  period." 


'  15  U.S.C.  78f(b). 
0 15  U.S.C.  78f(b)(5). 


« 15  U.S.C.  78sa))(3)(A). 

"'17CFR240.19b-4(f)(6). 

"For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efBciency,  competition,  and  capital  formation.  15 
U.S.C.  78e(f). 
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IV.  Solicitation  of  ConunoitB 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  malting 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  nimiber 
SR-Amex-2002-22  and  should  be 
submitted  by  April  24,  2002. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 

Mai-garet  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  02-8010  Filed  4-2-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[FMeaM  No.  34-45652;  Fito  Na  SR-MSRB- 
2002-03] 

SeH-Raguiatory  Organizations;  Notice 
of  FiHng  of  Propoaed  Rule  Change  by 
the  Municipal  Sacurttiaa  Rulemaking 
Board  Relating  to  Profesaionai 
Qualifications  of  Municipal  Fund 
Securities  Limited  Principals 

March  26.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act ")  and  Rule  19b-4 
thereunder,  1  notice  is  hereby  given  that 
on  March  21,  2002,  the  Municipal 
Securities  Rulemaking  Board  ("MSRB") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
MSRB-2002-03)  ("proposed  rule 
change")  described  in  Items,  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  MSRB.  The  Commission  is 
publishing  this  notice  to  solicit 


>  15  U.S.C.  78s(b)(l)  and  17  CFR  240.19b-4 
thereunder. 


comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  has  filed  with  the 
Commission  a  proposed  rule  change 
consisting  of  an  amendment  to  Rule  G- 
3,  on  professional  qualifications. 
Additions  are  italicized;  deletions  are 
bracketed.  The  proposed  rule  change  is 
as  follows: 

Rule  G-3 — Classification  of  Principals 
and  Representatives;  Numerical 
Requirements;  Testing;  Continuing 
Education  Requirements 

(a)  No  change. 

(b)  Municipal  Securities  Principal; 
Municipal  Fund  Securities  Limited 
Principal. 

(i)  No  change. 

(ii)  Qualification  Requirements. 

(A)  No  change. 

(B)  Any  person  seeking  to  become 
qualified  as  a  municipal  securities 
principal  in  accordance  with 
subparagraph  (b)(ii)(A)  of  this  rule[,l 
must,  prior  to  being  qualified  as  a 
municipal  securities  principal: 

(1)  Have  been  duly  qualified  as  either 
a  municipal  securities  representative  or 
a  general  securities  representative; 
provided,  however,  that  any  person  who 
qualifies  as  a  municipal  securities 
representative  solely  by  reason  of 
subparagraph  (a)(ii)(C)  shall  not  be 
qualified  to  take  the  Municipal 
Securities  Principal  Qualification 
Examination  on  or  after  October  1, 
2002; or 

(2)  No  change. 
(C)-(D)  No  change, 
(iii)  No  change. 

(iv)  Municipal  Fund  Securities 
Limited  Principal. 

(A)  Definition.  The  term  "municipal 
fund  securities  limited  principal"  means 
a  natural  person  (other  than  a 
municipal  securities  principal  or 
municipal  securities  sales  principal), 
associated  with  a  broker,  dealer  or 
municipal  securities  dealer  that  has 
filed  with  the  Board  in  compliance  with 
rule  A-12,  who  is  directly  engaged  in 
the  functions  of  a  municipal  securities 
principal  as  set  forth  in  paragraph  (b)(i}, 
but  solely  as  such  activities  relate  to 
transactions  in  municipal  fund 
securities. 

(B)  Qualification  Requirements. 
(1)  Every  municipal  fund  securities 

limited  principal  shall  take  and  pass  the 
Municipal  Fund  Securities  Limited 
Principal  Qualification  Examination 
prior  to  being  qualified  as  a  municipal 
fund  securities  limited  principal.  The 
passing  grade  shall  be  determined  by 
the  Board. 


(2)  Any  person  seeking  to  become 
qualified  as  a  municipal  fund  securities 
limited  principal  in  accordance  with 
clause  (b)(iv)(B)(l)  of  this  rule  must,  as 
a  condition  to  being  qualified  as  a 
municipal  fund  securities  limited 
principal: 

(a)  nave  been  duly  qualified  as  either 
a  general  securities  principal  or  an 
investment  company/variable  contracts 
limited  principal;  or 

(b)  have  taken  and  passed  either  the 
General  Securities  Principal 
Qualification  Examination  or  the 
Investment  Company  and  Annuity 
Principal  Qualification  Examination. 

(3)  Any  person  who  ceases  to  act  as 
a  municipal  fund  securities  limited 
principal  for  two  or  more  years  at  any 
time  after  having  qualified  as  such  shall 
meet  the  requirements  of  clause's 
(b)(iv)(B)(l)  and  (2)  prior  to  being 
qualified  as  a  municipal  fund  securities 
limited  principal. 

(4)  For  the  first  90  days  after 
becoming  a  municipal  fund  securities 
limited  principal,  the  requirements  of 
clauses  (b)(iv)(B)(l)  and  (2)  shall  not 
apply  to  any  person  who  is  qualified  as 
a  general  securities  representative, 
investment  company/variable  contracts 
limited  representative,  general  securities 
principal  or  investment  company/ 
variable  contracts  limited  principal, 
provided,  however,  that  such  person 
shall  meet  the  requirements  of  clauses 
(b)(iv)(B)(l)  and  (2)  within  that  period. 

(C)  Actions  as  Municipal  Securities 
Principal.  Any  municipal  fund 
securities  limited  principal  may 
undertake  all  actions  required  or 
permitted  under  any  Board  rule  to  be 
taken  by  a  municipal  securities 
principal,  but  solely  with  respect  to 
activities  related  to  municipal  fund 
securities. 

(D)  Numerical  Requirements.  Any 
broker,  dealer  or  municipal  securities 
dealer  whose  municipal  securities 
activities  are  limited  exclusively  to 
municipal  fund  securities  may  count 
any  municipal  fund  securities  limited 
principal  toward  the  numerical 
requirement  for  municipal  securities 
principal  set  forth  in  paragraph  (b)(iii). 

(E)  [(iv)]  Temporary  Provisions  for 
Municipal  Fimd  Securities  Limited 
Principal.  Notwithstanding  any  other 
provision  of  this  rule,  until  December 
31,  2002,  [Until  July  31,  2002,1  the 
following  provisions  shall  apply  to  any 
broker,  dealer  or  municipal  securities 
dealer  whose  municipal  securities 
activities  are  limited  exclusively  to 
municipal  fund  securities: 

[(A)l  (1)  [notwithstanding  the 
provisions  of  paragraph  {b)(ii),]  the 
broker,  dealer  or  municipal  securities 
dealer  may  designate  any  person  who 
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has  taken  and  passed  the  General 
Securities  Principal  Qualification 
Examination  or  Investment  Company 
and  Annuity  Principal  Qualification  . 
Examination  as  a  municipal  fund 
securities  limited  principal. 

[(B)]  (2)  any  mimicipal  fund  securities 
limited  principal  designated  as 
provided  in  clause  [subparagraph] 
(b)(iv)[(A)]  (E)(1)  may  undertake  all 
actions  required  or  permitted  imder  any 
Board  rule  to  be  taken  by  a  municipal 
securities  principal  to  the  same  extent 
as  set  forth  in  subparaeraph  (b)(iv)(C). 

[(C)]  (3)  the  broker,  aealer  or 
municipal  securities  dealer  may  count 
[one]  any  municipal  fund  securities 
limited  principal  designated  as 
provided  in  clause  (b)(iv)(E)(l)  toward 
the  numerical  requirement  for 
municipal  securities  principal  to  the 
same  extent  as  set  forth  in 
subparagraph  (b)(iv)(D).  [set  forth  in 
paragraph  (b)(iii);  provided  that,  if  such 
broker,  dealer  or  municipal  securities 
dealer  is  only  required  to  have  one 
mimicipal  securities  principal,  such 
broker,  dealer,  or  municipal  securities 
dealer  may  count  one  mimicipal  fund 
securities  limited  principal  toward  the 
numerical  requirement  only  if  the 
broker,  dealer  or  municipal  securities 
dealer  is  described  in  subparagraph 
(b)(iii)(B).] 

(4)  On  and  after  January  1,  2003,  all 
municipal  fund  securities  limited 
principals  (including  any  municipal 
fund  securities  limited  principals 
designated  as  provided  in  clause 
(b)(iv)(E)(l))  must  be  qualified  as 
provided  in  subparagraph  (b)(iv)(B). 

(c)-(f)  No  change. 

(g)  Waiver  of  Qualification 
-Requirements. 

(i)  The  requirements  of  paragraphs 
(a)(ii),  (a)(iii),  (b)(ii),  (b)(iv)(B)  and  (c)(ii) 
may  be  waived  in  extraordinary  cases 
for  any  associated  person  of  a  broker, 
dealer  or  municipal  securities  dealer 
who  demonstrates  extensive  experience 
in  a  field  closely  related  to  the 
municipal  securities  activities  of  such 
broker,  dealer  or  municipal  securities 
dealer.  Such  waiver  may  be  granted  by 

{A)^B)  No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
MSRB  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  MSRB  has 
prepared  summaries,  set  forth  in 


Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Rule  G-3,  on  professional 
qualifications,  requires  that  a  broker, 
dealer  or  municipal  securities  dealer 
("dealer")  have  at  least  one  municipal 
securities  principal  (and  in  some  cases 
two  municipal  securities  principals), 
even  if  the  dealer's  only  municipal 
securities  transactions  are  sales  of 
municipal  fund  securities.  ^  In  order  to 
provide  small  dealers  seeking  to  enter 
the  market  for  municipal  fund  securities 
relief  from  the  requirement  to 
immediately  obtain  a  municipal 
securities  principal,  the  MSRB  amended 
Rule  G-3  in  July  2001  to  provide  a 
temporary  alternative  method  for 
qualification  of  principals  in  connection 
with  municipal  fund  securities.^  Under 
this  temporary  provision,  until  July  31, 
2002,  if  a  dealer's  municipal  securities 
activities  are  limited  exclusively  to 
municipal  fund  securities  and  the  dealer 
has  fewer  than  11  associated  persons 
engaged  in  such  activities,  it  may  fulfill 
its  obligation  to  have  a  municipal 
securities  principal  by  designating  a 
general  securities  or  investment 
company/veuiable  contracts  limited 
principal  to  act  as  a  limited  principal.'* 
During  this  period,  any  designated 
limited  principal  has  all  of  the  powers 
and  responsibilities  of  a  municipal 
securities  principal  under  MSRB  rules 
with  respect  to  transactions  in 
municipal  fund  securities.  Under  the 
current  transition  provision,  on  and 


2  A  municipal  fund  security  is  defined  in  MSRB's 
Rule  D-12  as  a  municipal  security  issued  by  an 
issuer  that,  but  for  Section  2(b)  of  the  Investment 
Company  Act  of  1940  (the  "Investment  Company 
Act"),  would  constitute  an  investment  company 
within  the  meaning  of  the  Investment  Company 
Act.  Section  2(b)  exempts  states  and  political 
subdivisions,  and  agencies,  authorities,  and 
instrumentalities  thereof,  from  the  Investment 
Company  Act. 

3  See  SR-MSRB  2001-05:  Exchange  Act  Release 
No.  44584  (July  23,  2001);  66  FR  39541  (July  31. 
2001). 

*  Dealers  that  have  11  or  more  associated  persons 
engaged  in  municipal  fund  securities  activities  may 
also  designate  a  general  securities  or  Investment 
company/variable  contracts  limited  principal  to  act 
as  a  limited  principal.  If  a  dealer  is  required  to  have 
two  municipal  securities  principals  under  Rule  G- 
3(b)(iii),  then  it  may  count  one  such  limited 
principal  toward  this  numerial  requirement  but 
must  still  have  one  municipal  securities  principal 
qualified  other  than  by  reason  of  being  a  general 
securities  or  investment  company/variable  contracts 
limited  principal.  If  any  dealer  having  11  or  more 
associated  persons  engaged  in  municipal  fund 
securities  activities  is  permitted  to  have  only  one 
municipal  securities  principal  by  virtue  of  Rule  G- 
3(b)(iii)(A),  the  numerical  requirements  may  Hot  be 
satisfied  by  designation  of  a  limited  principal. 


after  August  1,  2002,  dealers  effecting 
transactions  in  municipal  fimd 
securities  are  required  to  comply  with 
the  same  municipal  securities  principal 
requirements  applicable  to  all  other 
dealers  effecting  transactions  in 
municipal  securities. 

The  MSRB  understands  that  many 
dealers  that  wish  to  participate  in  the 
market  for  municipal  fund  securities  do 
not  currently,  and  do  not  plan  to,  engage 
in  any  municipal  securities  activities 
other  than  with  respect  to  municipal 
fund  securities.  Since  these  dealers  will 
not  participate  in  the  market  for 
municipal  debt  securities  and  the 
features  of  municipal  fund  securities 
differ  significantly  from  those  of  debt 
securities,  the  MSRB  believes  that  no 
investor  protection  purpose  is  served  by 
requiring  principals  responsible  for 
supervision  of  such  firms'  municipal 
fund  securities  activities  to  demonstrate 
their  understanding  of  the  application  of 
MSRB  rules  other  &an  with  respect  to 
municipal  fund  securities. 

Thus,  the  MSRB  is  proposing  the 
creation  of  a  new  category  of  principals 
to  serve  permanently  as  municipal  fund 
securities  limited  principals. 
Qualification  as  a  municipal  fund 
securities  limited  principal  would  be  by 
an  examination  consisting  of  questions 
on  the  broad  range  of  MSRB-specific 
topics  that  are  relevant  to  municipal 
fund  securities  activities.  ^  The 
examination  would  require  that  the 
individual  taking  it  have  previously  or 
concurrently  taken  and  passed  the 
general  securities  principal  qualification 
examination  (Series  24)  or  investment 
company  and  annuity  principal 
qualification  examination  (Series  26) 
administered  by  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD").  The  qualification 
examination  for  municipal  fund 
securities  limited  principals  is 
scheduled  to  become  available  on 
October  1,  2002.  MSRB  staff  is  currenUy 
in  the  process  of  developing  the 
qualification  examination  and  will  file 
the  study  outline  and  specifications 
with  the  Commission  under  separate 

cover. 

An  individual  qualified  as  a 
municipal  fund  securities  limited 
principal  would  be  permitted  to 
supervise  only  the  municipal  fund 
securities  activities  of  the  dealer  and 
would  have  ilo  authority  to  supervise 
the  activities  of  the  dealer  with  respect 


5  Since  the  qualification  examination  would  be 
tailored  specifically  to  the  application  of  MSRB 
rules  to  mimicipal  fund  securities,  rather  than  to  all 
types  of  municipal  securities,  the  MSRB  expects 
that  this  examination  would  not  be  as  lengthy  ^s  the 
existing  qualification  examination  for  municipal 
securities  principals  (Series  53). 
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to  any  other  type  of  municipal 
secxirities.  However,  an  individual 
qualified  as  a  municipal  seciuities 
principal  (Series  53)  would  continue  to 
be  qualified  to  supervise  all  municipal 
securities  activities  of  the  dealer, 
including  activities  relating  to 
municipal  fund  securities.  Thus,  an 
individual  wishing  to  supervise 
municipal  fund  seciirities  activities 
could  qualify  to  do  so  either  (i)  by 
becoming  a  mimicipal  securities 
principal  through  the  municipal 
seciuities  principal  qualification 
examination  (Series  53)  or  (ii)  by 
becoming  a  municipal  fund  secxirities 
limited  principal  through  this  new 
qualification  examination  if  the 
individual  is  already  or  concxurently 
becomes  a  general  secxirities  or 
investment  company/variable  contracts 
limited  principal. 

If  a  dealer's  municipal  securities 
activities  are  limited  to  municipal  fund 
securities,  the  proposed  rule  change  also 
would  count  all  municipal  fund 
secxirities  limited  principals  toward  the 
numerical  requirement  for  principals 
regardless  of  the  number  of  associated 
persons  engaging  in  such  activities. 
Thus,  any  dealer  that  does  not  engage  in 
any  municipal  securities  activities  other 
than  with  respect  to  municipal  fund 
secxirities  could  fully  discharge  its 
obligation  with  respect  to  municipal 
secxirities  principals  with  individuals 
qualified  as  municipal  fund  secxirities 
limited  principals. 

Further,  existing  rule  language 
indirectly  permits  investment  company/ 
variable  contracts  limited 
representatives  (Series  6)  to  take  the 
Series  53  examination  to  become 
qualified  as  municipal  secxirities 
principals. »  Although  this  was 
appropriate  when  there  was  no  other 
provision  under  Rule  G-3  for  qualifying 
a  principal  to  supervise  mxinicipal  fxmd 
secxirities  activities,  the  proposed  rule 
change  discontinues  this  method  of 
quali£cation  on  October  1,  2002  when 
Uie  new  municipal  fiind  securities 
limited  principal  qualification 
examination  becomes  available.^  An 
investment  company/variable  contracts 


■Rule  G-3  permits  an  investment  company/ 
variable  contracts  representative  to  act  as  a 
municipal  securities  representative  solely  with 
respect  to  municipal  fund  securities. 

^  Qualification  of  an  investment  company/ 
variable  contracts  limited  representative  as  a  fiill 
municipal  securities  principal  allows  that 
individual  to  supervise  any  securities  activities, 
including  debt  securities.  The  MSRB  is  concerned 
that  an  individual  who  is  solely  qualified  as  an 
investment  company/variable  contracts  limited 
representative  prior  to  becoming  a  municipal 
securities  principal  may  not  have  an  adequate 
understanding  of  municipal  debt  securities  to 
provide  effective  supervision  under  all 
circumstances. 


limited  representative  would  be  able  to 
qualify  as  a  mxinicipal  fiind  secxirities 
limited  principal  by  taking  both  the 
Series  26  examination  and  the  new 
mxinicipal  fimd  secxirities  limited 
principal  examination. 

hi  addition,  the  proposed  rule  change 
extends  the  existing  temporary 
provision  permitting  general  secxirities 
principals  and  investment  company/ 
variable  contracts  limited  principals  to 
supervise  municipal  fund  securities 
activities  from  July  31,  2002  to 
December  31,  2002  in  order  to  provide 
dealers  with  an  adequate  opportunity  to 
prepare  potential  candidates  for  the  new 
examination.  Ehiring  this  extended 
transition  period,  the  numerical 
requirement  with  respect  to  principals 
would  be  simplified  so  that  all  dealers, 
not  just  those  with  fewer  than  11 
associated  persons  engaged  in 
municipal  fund  securities  activities, 
coxild  fully  meet  their  principal 
requirements  with  principals  acting  in 
the  temporary  capacity  permitted  imder 
the  transition  provisions.  The  proposed 
nile  change  makes  clear  that,  beginning 
on  January  1,  2003,  all  municipal  fxmd 
securities  limited  principals  (including 
general  securities  principals  and 
investment  company/variable  contracts 
limited  principals  supervising 
municipal  fund  securities  activities 
under  the  temporary  transition  period 
who  wish  to  continue  such  supervisory 
activities  after  December  31,  2002)  must 
be  qualified  by  taking  the  new 
qualification  examination. 

Finally,  the  proposed  rule  change 
would  give  the  NASD  or  any  other 
appropriate  regulatory  agency  the  power 
to  waive  qualification  requirements 
with  respect  to  municipal  fund 
securities  limited  principals,  as  with  all 
other  qualification  categories.  As 
provided  in  Rule  G-3(g)(i),  such  waivers 
are  to  be  granted  solely  in  extraordinary 
cases. 

(b)  The  MSRB  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  15B(b)(2)(A)  of  the  Exchange 
Act,  which  provides  that  it  is  the 
MSRB's  responsibility  to  propose  and 
adopt  rules  which: 

provide  that  no  municipal  sectirities  broker 
or  municipal  securities  dealer  shall  effect  any 
transaction  in.  or  induce  or  attempt  to  induce 
the  purchase  or  sale  of,  any  municipal 
security  unless  •  •  *  such  municipal 
securities  broker  or  mimicipal  securities 
dealer  and  every  natural  person  associated 
with  such  municipal  securities  broker  or 
municipal  securities  dealer  meets  such 
standards  of  training,  experience, 
competence,  and  such  other  qualifications  as 
the  Board  finds  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of 
investors. 


Section  15B(b)(2)(A)  of  the  Exchange 
Act  also  provides  that  the  MSRB  may 
appropriately  classify  mimicipal 
securities  brokers  and  mxinicipal 
secxirities  dealers  and  their  associated 
personnel  and  require  persons  in  any 
such  class  to  pass  tests  prescribed  by  the 
MSRB. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
pxirposes  of  the  Exchange  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

On  December  19,  2001,  the  MSRB 
published  for  comment  a  draft 
amendment  designed  to  establish  a 
permanent  category  of  mxinicipal  fund 
secxirities  limited  principals  and  to 
establish  permanent  professional 
qualification  requirements  for  dealers 
that  limit  their  mxinicipal  securities 
activities  to  mxinicipal  fxmd  secxirities. 
A  mxinicipal  fxmd  securities  limited 
principal  would  have  the  same 
authority  as  a  municipal  secxirities 
principal  xmder  MSRB  rules,  but  only 
with  respect  to  mxinicipal  fund 
secxirities  activities.  A  general  securities 
principal  or  an  investment  company/ 
variable  contracts  limited  principal 
could  qualify  as  a  mxinicipal  fund 
securities  limited  principal  by  passing  a 
new  qualification  examination  relating 
specifically  to  mxinicipal  fund 
secxirities.8  jhe  draft  amendment  would 
allow  any  dealer  that  limits  its 
municipal  securities  activities  to 
municipal  fund  secxirities,  regardless  of 
size,  to  comply  with  Rule  G-3's 
numerical  requirement  for  principals 
solely  with  municipal  fimd  securities 
limited  principals  that  have  passed  the 
new  exam.  In  addition,  the  draft 
amendment  would  make  explicit  an 
existing  provision  that  implicitly  allows 
an  investment  company/variable 
contracts  limited  representative  to  take 
the  Series  53  exam  without  first  taking 
the  municipal  securities  representative 
qualification  examination  (Series  52). 

The  MSRB  received  comments  bom 
seven  cMnmentators.^  After  reviewing 


■  A  general  securities  representative  (Series  7)  or. 
investment  company/variable  contracts  limited 
representative  (Series  6)  also  could  qualify  as  a 
municipal  fund  securities  limited  principal  by 
simultaneously  passing  the  new  qualification 
examination  and  either  the  general  securities 
principal  or  investment  company  principal 
examination. 

"Letter  from  Erich  Sokolower,  Repex  &  Co.,  Inc. 
("Repex").  to  the  MSRB.  dated  January  11. 2002; 
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these  comments,  the  MSRB  approved 
the  draft  amendment,  with  certain 
modifications,  for  filing  with  the 
Commission.'"  The  comments  and  the 
MSRB's  responses  are  discussed  below. 

AG  Edwards,  ICI  and  TBMA  support 
the  draft  amendment.  ICI  commends  the 
MSRB  for  "continuing  to  tailor  its 
regulatory  requirements  applicable  to 
mxinicipal  fxmd  securities  in  a  maimer 
that  recognizes  the  differences  between 
such  securities  and  traditional 
mxinicipal  secxirities."  TBMA  states  that 
the  draft  amendment  "appropriately 
tailors  registration  requirements  to  the 
nature  of  the  business  conducted  and 
provides  firms  with  needed  flexibility  in 
adapting  their  compliance  programs  as 
their  business  evolves."  AG  Edwards 
states,  "the  new  limited  principal 
category  is  an  appropriate  vehicle 
whereby  persons  whose  activities  are 
limited  to  the  supervision  of  mimicipal 
fund  securities  activities  may  be 
qualified  to  supervise  those  activities." 

However,  both  AG  Edwards  and 
TBMA  are  concerned  that  the  draft 
amendment  might  suggest  that 
municipal  securities  sales  principals 
(Series  8  or  Series  9/10)  may  not 
supervise  sales  activities  with  respect  to 
municipal  fimd  securities  and  request 
clarification  to  the  contrary.  The  MSRB 
wishes  to  make  clear  that  it  does  not 
intend  to  limit  the  power  of  municipal 
secxirities  sales  principals  to  supervise 
sales  activities  with  respect  to 
mxinicipal  fxmd  securities  by  creating 
the  new  municipal  fund  secxirities 
limited  principal  classification. 


letter  from  Tamara  K.  Reed,  Associate  Counsel. 
Investment  Company  Institute  ("ICI"),  to  Ernesto  A. 
Lanza.  Senior  Associate  General  Counsel  of  the 
MSRB,  dated  January  15,  2002;  letter  from  Gabriel 
Borthwick,  Compliance  Consultant  and  Molly 
Diggins,  Attorney,  Metropwlitan  Life  Insurance 
Company  ("MetLife"),  to  Ernesto  A.  Lanza,  dated 
January  18,  2002;  letter  from  Vincent  S. 
Comperatore,  Principal,  VBC  Securities,  LLC 
("VBC"),  to  Ernesto  Unza,  dated  January  23,  2002; 
letter  from  E.  Allen  Cole,  VP— Compliance  Counsel, 
A.G.  Edwards  &  Sons.  Inc.  ("AG  Edwards ").  to 
Ernesto  A.  Laza  and  Jill  C.  Finder,  Assistant  General 
Counsel  of  the  MSRB,  dated  January  24,  2002;  letter 
from  Warren  A.  Forest,  President,  Forest  Brokerage 
Advisers,  Inc.  ("Forest"),  to  Ernie  Lanza,  dated 
January  25,  2002;  and  letter  from  John  M.  Ramsey, 
The  Bond  Market  Association  ("TBMA"),  To 
Ernesto  A.  Lanza,  dated  January  28,  2002. 

>°  After  reviewing  the  comments  and  further 
considering  existing  professional  qualification 
provisions  under  RuleG-3,  the  MSRB  modified  the 
draft  amendment  by  (i)  establishing  a  time  frame  for 
implementing  the  new  municipal  fund  securities 
limited  principal  qualification  examination,  (ii) 
extending  the  temporary  transition  period  to 
December  31,  2002  and  simplifying  the  numerical 
requirement  to  permit  dealers  to  make  appropriate 
preparations  for  qualification  under  the  new 
category,  (iii)  phasing  out  the  ability  of  investment 
company/variable  contracts  limited  representatives 
to  take  the  Series  53  examination,  and  (iv)  allowing 
waivers  of  the  qualification  requirements  for  this 
category  in  extraordinary  cases. 


However,  mxinicipal  secxirities  sales 
principals  may  xmdertake  only  certain 
limited  types  of  supervisory  functions 
relating  to  sales  activities  in  satisfaction 
of  MSRB  rules.  Many  supervisory 
responsibilities  under  MSRB  rules  must 
be  xmdertaken  by  mimicipal  secxirities 
principals  or,  in  the  case  of  municipal 
fund  securities  activities,  by  municipal 
fimd  securities  limited  principals. 

Forest.  MetLife.  Repex  and  VBC 
oppose  the  draft  amendment.  MetLife 
argues  that  the  differences  between 
municipal  fund  securities  and  registered 
investment  company  securities  that 
justify  the  need  for  regulation  in  this 
market  should  be  addressed  by  issuer 
regulation  rather  than  dealer  regulation. 
MetLife  states  that  "guiding  issuers 
toward  thorough  documentation  of 
unique  aspects  of  their  municipal  fund 
offerings  would  help  to  better  educate 
both  the  selling  agents  and  the 
purchasers  as  to  differences  among 
plans — a  result  that  we  believe  would 
ultimately  be  more  effective  than  the 
addition  of  a  back-office  limited 
principal."  MetLife  further  states,  "these 
issues  are  better  addressed  by  the  selling 
agent  or  by  field  office  series  26  or  24 
registered  principals  who  are  closer  to 
the  point  of  sale,  with  more  applicable 
knowledge  to  lend  to  the  review 
process."  MetLife  recommends  that  "the 
MSRB  not  create  a  limited  municipal 
securities  principal  category  to  address 
issues  that .  .  .  would  be  better  resolved 
at  the  issuer  level." 

The  MSRB  understands  MetLife's 
concern  that  some  issues  relating  to 
municipal  fimd  securities  might  best  be 
resolved  through  issuer  regulation. 
However,  the  MSRB  has  no  authority 
with  respect  to  issuers;  rather,  the 
MSRB  is  charged  with  protecting 
investors  through  dealer  regulation.*^ 
Since  MSRB  rules  do  apply  to  dealers' 
municipal  fund  securities  activities,  the 
MSRB  believes  that  the  ultimate 
supervision  of  such  activities  must  be 
conducted  by  someone  who  knows 
these  rules.  Contrary  to  MetLife's 
characterization  of  the  municipal  fund 
securities  limited  principal  as  a  "back- 
office  limited  principal,"  the  mxinicipal 
fimd  securities  limited  principal  woiild 
provide  dealers  with  a  second  (and  in 
many  cases  easier)  means  of  fulfilling 
the  appropriate  top-level  supervisory 
requirement  established  xmder  MSRB 
rules  which  otherwise  would  be  met  by 


"  Because  issuers  of  municipal  fund  securities 
are  state  or  local  governmental  entities,  the 
Conunission  has  restricted  regulatory  authority  over 
such  issuers  under  the  Securities  Act  of  1933,  the 
Exchange  Act  and  the  Investment  Company  Act. 
The  NASD's  dealer  rules  also  do  not  apply  to 
municipal  fund  securities  because  they  are  issued 
by  state  or  local  governmental  entities. 


a  mimicipal  securities  principal.  With 
regard  to  personnel  at  the  point  of  sale, 
dealers  are  permitted  xmder  Rule  G-3  to 
use  investment  company/variable 
contracts  limited  representatives  to  sell 
mimicipal  fund  securities  and  sales 
principals  to  direcUy  supervise  such 
sales  activities. 

Forest,  Repex  and  VBC  believe  that 
the  draft  amendment  would  increase 
their  regulatory  burden.  VBC  mistakenly 
believes  that  its  general  securities 
principals  are  currently  qualified  to 
supervise  municipal  securities  activities 
and  should  also  be  qualified  to 
supervise  municipal  fund  secxirities 
activities.  VBC  states  that  the  "new      ' 
proposal  would  require  more  testing 
and  sure  to  follow  CE  credits.  This  is 
xmjust,  too  time  consximing  and 
unnecessary."  Repex  views  the 
qualification  provisions  as  an 
"absolutely  new  burden  on  industry  & 
reps:  entirely  unnecessary"  and  believes 
that  "more  of  these  rules  will  force  more 
of  the  smaller  firms  to  leave  the 
business."  Forest  argues  that  dealeri 
conducting  business  in  municipal  fund 
securities  should  not  be  required  to 
become  members  of  the  MSRB,  noting 
that  dealers  that  are  "not  currently 
approved  to  conduct  municipal 
securities  business,  would  have  to  enter 
into  a  Membership  Continuance  Request 
under  NASDR  Membership  Rule  1017. 
This  is  an  arduous,  time  consuming  and 
expensive  process  that  would  be 
especially  felt  by  smaller  Broker/ 
Dealers."  Forest  also  argues  that  dealers 
selling  securities  similar  to  municipal 
fund  securities,  such  as  mutual  fund 
ERA  accounts  and  municipal  bond 
mutual  funds,  are  not  required  to  be 
registered  with  the  MSRB. 

The  MSRB  believes  that  the  proposed 
rule  change  woxdd  in  fact  decrease 
dealers'  regulatory  bxirden.  Without  the 
amendment,  dealers  would  be  required 
to  use  fully  qualified  municipal 
secxirities  principals  to  meet  their  RxUe 
G-3  principal  reqxiirement.  As  stated 
above,  the  creation  of  the  mxinicipal 
fimd  securities  limited  principal 
category  provides  dealers  with  an 
alternative  means  of  meeting  this 
requirement.  For  dealers  that  do  not 
otherwise  engage  in  municipal 
securities  activities,  allowing  their 
general  securities  principals  or 
investment  company  principals  to  take . 
a  shorter,  more  focused  examination 
than  the  Series  53  exam  in  order  to 
qualify  as  a  municipal  fund  securities 
principal  should  be  less  burdensome. 
The  further  reduction  in  regulatory 
burden  that  these  commentators  most 
likely  desire — i.e.,  no  MSRB 
qualification  requirements — is 
inappropriate  since  activities  regulated 


Federal  Register / Vol.  67,  No.  64 / Wednesday.  April  3.  2002 /Notices 


15849 


-ktl«<^«^*ri0A  1T1  ni¥^h. 


artiTyr^a  rtt  tho 


if  fKc 


15848 


by  MSRB  rules  require  ultimate 
supervision  by  someone  who  knows 
these  rules. 

The  fact  that  MSRB  rules  apply  at  all 
results,  of  course,  from  the  Exchange 
Act  and  not  because  the  MSRB  has 
sought  to  regulate  municipal  fund 
securities.  Dealers  selling  mutual  fund 
IRA  accoimts  and  municipal  bond 
mutual  funds  are  not  required  to  comply 
with  MSRB  rules  because  these 
securities  are  not  municipal  securities 
and  are  instead  subject  to  regulation 
under  other  regulatory  schemes.  In 
contrast,  municipal  fund  securities  are 
municipal  securities  and  therefore  are 
subject  to  MSRB  rules  and  exempt  bom 
most  other  provisions  of  federal 
securities  laws  (such  as  the  Securities 
Act  and  the  Investment  Company  Act). 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  FederaJ  Register  or 

within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Exchange  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  2054^-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  MSRB's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-2002-03  and  should  be 
submitted  by  April  24,  2002. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'-' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RalMsa  No.  34-45663;  File  No.  SR-NASD- 
2002-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the 
Replacement  of  an  Arbitrator  Upon 
Disqualification  or  Other  Disability  of 
an  Arbitrator 

March  27.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  March  13, 
2002,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  NASD  Dispute 
Resolution,  Inc.  ("NASD  Dispute 
Resolution"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  NASD  Dispute  Resolution. 
NASD  Dispute  Resolution  amended  its 
proposal  on  March  22,  2002.3  jhe 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended.  &t)m  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Dispute  Resolution  is 
proposing  to  amend  the  procedure 
followed  upon  the  disqualification  or 
other  disability  of  an  arbitrator  on  a 
three-person  arbitration  panel  under 
Rule  10313  of  the  Code  of  Arbitration 


Procedure  ("Code").  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 


•2  IT  CFR  200.3O-3(aKl2). 

M5U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

^  See  letter  from  Barbara  Z.  Sweeney.  Senior  Vice 
President.  NASD  Dispute  Resolution,  to  Florence 
Harmon.  Senior  Special  Counsel,  Division  of 
Market  Regulation,  Conunission,  dated  March  22. 
2002  ("Araendnienl  No.  1").  In  Amendment  No.  1. 
NASD  Dispute  Resolution  replaced  the  original  rule 
Tiling  in  its  entirety  and  changed  the  filing  to 
become  immediately  effective  upon  filing  pursuant 
to  section  19(b)(3HA)  of  the  Act  and  paragraph  (f)(6) 
of  Rule  19b-*.  15  U.S.C  78s(b)(3)(A)  and  17  CFR 
240.igb-4(f)(6). 


CODE  OF  ARBITRATION  PROCEDURE 


10313.  Disqualification  or  Other 
Disability  of  Aihitrators 

(a)  In  the  event  that  any  arbitrator, 
after  the  commencement  of  the  earlier  of 
((a)]  (1)  the  first  pre-hearing  conference 
or  1(b))  (2)  the  first  hearing  but  prior  to 
the  rendition  of  the  award,  should 
become  disqualified,  resign,  die,  refuse 
or  otherwise  be  unable  to  perform  as  an 
arbitrator,  [the  remaining  arbitrators) 
shall  continue  with  the  hearing  and 
determination  of  the  controversy,  unless 
such  continuation  is  objected  to  by  any 
party  within  5  days  of  notification  of  the 
vacancy  on  the  panel.  Upon  objection,] 
the  Director  shall  appoint  a  replacement 
arbitrator  to  fill  the  vacancy  and  the 
hearing  shall  continue.  In  the 
alternative,  if  all  parties  agree  to 
proceed  with  any  remaining 
arbitratoris),  they  shall  inform  the 
Director  in  writing  within  5  business 
days  of  notification  of  the  vacancy,  and 
the  remaining  arbitratoris)  shall 
continue  with  the  hearing  and 
determination  of  the  controversy. 

(b)  The  Director  shall  inform  the 
parties  as  soon  as  possible  of  the  name 
and  employment  history  of  the 
replacement  arbitrator  for  the  past  10 
years,  as  well  as  information  disclosed 
pursuant  to  Rule  10312.  A  party  may 
make  further  inquiry  of  the  Director 
concerning  the  replacement  arbitrator's 
background.  If  the  arbitration 
proceeding  is  subject  to  Rule  10308,  the 
party  may  exercise  his  or  her  right  to 
challenge  the  replacement  arbitrator 
within  the  time  remaining  prior  to  the 
next  scheduled  hearing  session  by 
notifying  the  Director  in  v^rriting  of  the 
name  of  the  arbitrator  challenged  and 
the  basis  for  such  challenge.  If  the 
arbitration  proceeding  is  not  subject  to 
Rule  10308,  within  the  time  remaining 
prior  to  the  next  scheduled  hearing 
session  or  the  10  day  period  provided 
under  Rule  10311,  whichever  is  shorter, 
a  party  may  exercise  the  party's  right  to 
challenge  ihe  replacement  arbitrator  as 
provided  in  Rule  10311. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Dispute  Resolution  included 
statements  concerning  the  purpose  of 
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and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
NASD  Dispute  Resolution  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of.sutA  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

[    NASD  Dispute  Resolution  proposes  to 
amend  the  procedure  followed  upon  the 
disqualification  or  other  disability  of  an 
arbitrator  on  a  three-person  arbitration 
panel  under  Rule  10313  of  the  Code. 
Currently,  Rule  10313  of  the  Code 
provides  that,  when  an  arbitrator 
becomes  disqualified,  resigns,  dies, 
refuses  or  otherwise  becomes  imable  to 
perform  as  an  arbitrator,  the  arbitration 
proceeds  with  the  remaining  arbitrators 
unless  a  party  objects  within  five  days 
of  notification  of  the  vacancy.*  If  there 
is  an  objection,  the  arbitrator  is 
replaced. 

Under  the  proposed  rule  change, 
NASD  Dispute  Resolution  will  send  the 
name  of  a  replacement  arbitrator  along 
with  notification  of  the  vacancy.  After 
having  this  information,  parties  then 
will  have  five  business  days  in  which  to 
decide  whether  to  continue  with  only 
the  remaining  two  arbitrators  or  accept 
a  replacement. 

NASD  Dispute  Resolution  staff  has 
indicated  that,  in  their  experience, 
parties  almost  never  want  to  proceed 
with  only  the  two  remaining  arbitrators. 
Therefore,  NASD  Dispute  Resolution 
believes  that  providing  a  replacement 
arbitrator  immediately,  without  waiting 
for  an  objection,  would  save  the  parties 
time  and  reduce  the  administrative  costs 
of  producing  a  letter  and  waiting  for 
responses  when,  in  most  cases,  there 
wall  be  an  objection  to  continuing  with 
only  two  arbitrators. 

2.  Statutory  Basis 

NASD  Dispute  Resolution  believes 
that  the  proposed  rule  change,  as 
amended,  is  consistent  with  section 
15A(b)(6)  of  the  Act  ^  which  requires, 
among  other  things,  that  the 
Association's  rules  be  designed  to 
prevent  firaudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 


equitable  principles  of  trade,  and,  in 
general,  tO;protect  investors  and  the 
public  interest.  NASD  Dispute 
Resolution  believes  that  the  proposed 
rule  change  will  protect  investors  and 
the  public  interest  by  providing  parties 
with  an  immediate  replacement 
arbitrator,  thereby  reducing  delays  in 
the  arbitration  process  and  reducing  the 
forum's  administrative  costs. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Dispute  Resolution  does  not 
believe  that  the  proposed  rule  change, 
as  amended,  will  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change,  as  amended. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change,  as  amended,  does  not  (i) 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  and  (iii)  become  operative 
for  30  days  from  the  date  on  wWch  it 
was  filed,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  and  NASD  Dispute 
Resolution  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
business  days  prior  to  the  filing  date,* 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  ^  and  Rule 
19b-4(f)(6)  thereimder.8  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  as  aftiended,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


*In  very  unusual  circumstances,  two  arbitrators 
may  have  been  disqualified  or  otherwise  unable  to 
serve  at  the  same  time,  and  the  parties  would  have 
to  decide  whether  to  proceed  with  the  one 
remaining  arbitrator  or  seek  two  replacements. 

s  15  U.S.C.  78£>-3(b)(6). 


or  otherwise  in  furtherance  of  the 
piuposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
diange,  as  amended,  is  consistent  writh 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written  '     ^ 

communications  relating  to  the 
proposed  rule  change  between  the 
Commission -and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-38  and  should  be 
submitted  by  April  24,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-8008  Filed  4-2-02;  8:45  am] 
BHJJNG  COOE  Ml  0-01 -P 


»On  March  13.  2002,  NASD  Dispute  Resolution 
submitted  the  original  rule  filing  under  section 
19(b)(2)  of  Act.  15  U.S.C.  78s(b)(2).  In  Amendment 
No.  1,  NASD  Dispute  Resolution  requested  that  the 
proposed  rule  change  become  effective  upon  filing 
pursuant  to  section  19(b)(3)(A)  of  Act  and  Rule 
19b-4(f)(6)  thereunder.  15  U.S.C.  78s(b)(3)(A)  and 
17  CFR  240.19b-4(f)(6).  The  Commission  has  agreed 
to  accept  the  original  rule  filing  as  satisfying  the  5- 
day  pre-filing  requirement  pursuant  to  Rule  19b-  - 
4(f)(6).  17  CFR  240.19b-4(f)(6). 

'15  U.S.C.  78s(b)(3)(A). 

•17CFR240.19b-4(f)(6). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45667;  File  No.  SR-Pt»hc- 
2002-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  an  Extension  of  ttie  Interim 
Intermarket  Linkage  Program 

March  28,  2002. 

Pursuant  to  Section  1 9(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  25, 
2002,  the  Philadelphia  Stock  Exchange, 
hic.  CThlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Conunission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 


»17CFR200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
2 17  CFR  240.191  4. 


15850 


Federal  Register/Vol.  67.  No.  64 /Wednesday.  April  3.  2002/Notices 


have  been  prepared  by  the  Phlx.  Phbc 
submitted  Amendment  No.  1  to  the 
proposed  rule  change  on  March  27, 
2002. '  The  Exchange  filed  the  proposed 
rule  change  pursuant  to  Section 
19(b)(3)(A)  of  the  Act."  and  Rule  19b- 
4(f)(6)  thereunder,^  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fixjm  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  extend  until 
January  31,  2003  the  pilot  program 
authorizing  implementation  of  "interim 
linkages"  with  the  other  options 
exchanges. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

1.  P\upose 

The  purpose  of  the  proposed  rule 
change  is  to  request  an  extension  of  an 
intermarket  options  linkage  on  an 
"interim"  basis.  Currently,  the  Exchange 
is  operating  this  interim  linkage  as  a 
pilot  program  pursuant  to  Phlx  Rule 
1081.**  The  interim  linkage  utilizes 
existing  market  infrastructure  to 
facilitate  the  sending  and  receiving  of 
order  flow  between  Phlx  Specialists, 


^  In  Amendment  No.  1 ,  the  Exchange  made  a 
technical  correction  to  its  rule  text.  See  letter  from 
lohn  Dayton.  Assistant  Secretary  and  Counsel.  Phlx. 
to  Nancy  Sanow.  Assistant  Director,  Division  of 
Market  Regulation.  Commission,  dated  March  26. 
2002  (■■Amendment  No.  1"). 

♦15U.S.C.  78s(b)(3)(A). 

'  17  CFR  240.19b-4(f)(6).  The  Phlx  requested  that 
the  Commission  waive  the  rulers  requirements  of  a 
30-day  operative  delay  and  a  five-day  pre-filing 
notice. 

»  See  Securities  Exchange  Act  Release  Nos.  4431 1 
(May  16.  2001).  66  FR  28768  (May  24,  2001) 
(immediate  effectiveness  of  interim  linkage  as  a 
pilot  program  until  lanuary  31.  2002):  and  45288 
(January  16.  2002).  67  FR  3525  (January  24.  2002) 
(approval  of  an  extension  of  interim  linkage  pilot 
until  April  1.  2002). 


and  may  later  include  Registered 
Options  Traders  and  their  coimterparts 
on  the  other  options  exchanges  as  an 
interim  step  towards  development  of  a 
"permanent"  linkage.  The  Exchange 
now  proposes  that  the  interim  linkage 
would  remain  in  effect  on  a  pilot  basis 
imtil  Januanr  31.  2003. 

By  way  of  background,  the 
Commission  has  approved  a  linkage 
plan  that  now  includes  all  five  options 
exchanges.^  The  options  exchanges 
continue  to  work  towards 
implementation  of  this  linkage,  which 
include  contracting  with  a  third  party  to 
build  a  linkage  in£rastructure.  In  the 
meantime,  the  options  exchanges  have 
implemented  this  interim  linkage. 

The  key  component  of  the  interim 
linkage  is  the  participating  exchanges 
opening  their  automated  customer 
execution  systems,  on  a  limited  basis,  to 
market  maker  orders.  Specifically, 
market  makers,  such  as  Phlx  Specialists, 
and  later  Registered  Options  Traders, 
are  able  to  designate  certain  orders  as 
"customer"  orders,  and  thus  receive 
execution  under  the  automatic 
execution  parameters  of  participating 
exchanges  pursuant  to  the  interim 
linkage." 

The  interim  linkage  authorizes  the 
Phlx  to  implement  bilateral  or 
multilateral  interim  arrangements  with 
the  other  exchanges  to  provide  for  equal 
access  between  market  makers  on  our 
respective  exchanges.  Currently  the 
interim  linkage  pilot  program  allows 
Phlx  Specialists  and  their  equivalents 
on  the  other  exchanges,  when  they  are 
holding  customer  orders,  to  send  orders 
reflecting  the  customer  orders  to  the 
other  market  for  execution  when  the 
other  market  has  a  better  quote.  Such 
orders  are  limited  in  size  to  the  lesser 
of  the  size  of  the  two  markets*  "firm" 
quotes  for  customer  orders.  The 
Exchange  expects  that  the  interim 
linkage  may  expand  to  include  limited 
access  for  pure  principal  orders  of  no 
more  than  10  contracts. 

All  interim-Jinkage  orders  must  be 
"immediate  or  cancel"  (that  is,  they 
cannot  be  placed  on  an  exchange's  limit' 
order  book),  and  a  market  maker  can 


'  See  Securities  Exchange  Act  Release  Nos.  43086 
(July  28.  2000).  65  FR  48023  (August  4.  2000): 
43573  (November  16,  2000).  65  FR  70850 
(November  28.  2000):  and  43574  (November  16, 
2000),  65  FR  70851  (November  28.  2000).  The 
Exchange  intends  and  believes  that  the  other 
options  exchange  intend  to  file  an  amendment  to 
the  ■'permanenf  linkage  plan  setting,  among  other 
things,  the  final  implementation  date  for 
■■permanent"  linkage  to  be  no  later  than  April  30, 
2003. 

■  As  with  other  orders  that  are  executed  under  the 
automatic  execution  parameters  of  the  Exchange, 
when  a  limit  order  constitutes  the  Exchange's  best 
bid  or  offer,  the  specialist  executes  the  incoming 
order  against  that  order. 


send  a  linkage  order  only  when  the 
other  (receiving)  market  is  displaying 
the  best  national  bid  or  offer  and  the 
sending  market  is  displaying  an  inferior 
price.  This  allows  a  Phlx  Specialist  to 
access  the  better  price  for  its  customer. 
In  addition,  if  the  interim  linkage 
includes  principal  orders,  it  would 
allow  market  makers  to  attempt  to 
"clear"  another  market  displaying  a 
superior  quote. 

Phlx  Specialists'  participation  in  the 
interim  linkage  is  voluntary.  Only  when 
a  Phlx  Specialist  and  its  equivalent  on 
another  exchange  believe  that  this  form 
of  mutual  access  is  advantageous  will 
the  exchanges  employ  the  interim 
linkage  procedures.  The  Exchange 
believes  that  the  interim  linkage  benefits 
investors  and  provides  useful 
experience  to  help  the  exchanges  in 
implementing  the  full  linkage.  For  these 
reasons,  the  Exchange  requests  an 
extension  of  the  pilot  program  until 
January  31.  2003. 

2.  Statutory  Basis  " 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act.«  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5), '"  in 
particular,  because  it  should  prevent 
fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  remove  impediments  to  and 
perfect  the  mechanism  for  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the  . 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  received. 

m.  Date  of  EfifectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 


•15U.S.C.  78f(b). 
'015U.S.C.  78f[b)(5). 
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days  bom  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Cornmission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest; 
provided  that  the  self-regulatory 
organization  has  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
days  prior  to  the  date  of  filing  of  the 
proposed  rule  change,  or  such  shorter 
time  as  designated  by  the  Commission, 
the  proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  11  and  Rule  19b-4(f)(6)" 
thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)i3  does  not  become 
operative  prior  to  30  days  after  the  date 
of  filing  or  such  shorter  time  as  the 
Commission  may  designated  if  such 
/      action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
Phlx  has  requested,  in  order  to  allow  the 
Exchange  to  continue  to  participate  in 
the  interim  options  linkage,  that  the 
Commission  accelerate  the 
implementation  of  the  proposed  rule 
change  so  that  it  may  take  effect  prior 
to  the  30  days  specified  in  Rule  19b- 
4(f)(6)(iii)."  The  Exchange  believes  that 
this  request  for  an  extension  of  Phbc 
Rule  1081  is  substantially  similar  to  the 
proposed  rule  changes  filed  by  the  other 
options  exchanges  and  approved  by  the 
Conmiission.15  Further,  this  extension 
should  allow  the  Exchange  to 
participate  in  the  interim  linkage  imtil 
the  "permanent"  linkage  is  closer  to 
being  operational.  The  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  and. 
therefore,  has  determined  to  make  the 
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"  15  U.S.C.  78s(b)(3)(A). 

"  T7  CFR  240.19b-4(f){6). 

"W. 

"  17  CFR  240.19b-4(f)(6)(iii). 

"  See  Securities  Exchange  Act  Release  Nos. 
45373  (January  31,  2002),  67  FR  5860  (February  7, 
2002)  (approval  of  extension  of  interim  linkage 
program  on  the  American  Stock  Exchange  LLC  until 
December  31,  2002):  45336  (January  25,  2002),  67 
FR  5137  (February  4,  2002)  (approval  of  extension 
of  interim  linkage  program  on  the  Chicago  Board 
Options  Exchange,  Inc.  until  the  earlier  of  January 
31,  2003  or  the  complete  implementation  of 
"permanent"  linkage):  45337  (January  25,  2002),  67 
FR  5018  (February  1,  2002)  (approval  of  extension 
of  interim  linkage  program  on  the  International 
Securities  Exchange  LLC  until  the  earlier  of  January 
31,  2003  or  the  complete  implementation  of 
"permanent"  linkage);  and  45374  (January  31, 
2002),  67  FR  5869  (February  7,  2002)  (approval  of 
extension  of  interim  linkage  program  on  the  Pacific 
Exchange,  Inc.  until  the  earlier  of  )anuary  31,  2003 
or  the  complete  implementation  of  "permanent" 
linkage). 


proposed  rule  change  operative  as  of  the 
date  of  this  notice.*^ 

A  proposed  rule  change  filed  under 
Rule  19b-^(f)(6)i7  normally  requires 
that  a  self-regulatory  organization  give 
the  Commission  written  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change.  However. 
Rule  19b-4(6)(iii)i8  permits  the 
Commission  to  designate  a  shorter  time. 
The  Phlx  seeks  to  have  the  five- 
business-day  pre-filing  requirement 
waived  with  respect  to  the  proposed 
rule  change.  The  Commission  has 
determined  to  waive  the  five-business- 
day  pre-filing  requirement. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  simimarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Secvirities 
and  Exchange  Commission.  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference. 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phbc-2002-20  and  should  be 
submitted  by  April  24,  2002. 


1*  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"  17  CFR  240.19b-4(f)(6). 

»•  17  CFR  240.19b-4(f)(6)(iu). 

>917CFR200.30-3(a)(12).    ' 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.18 

Margaret  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc.  02-8042  Filed  4-2-02;  8:45  am] 
BILLINC  CODE  MIO-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

Economic  Injury  Disaster  Loans  as  a 
Result  of  the  September  1 1 ,  2001 
Terrorist  Attacks 

ACHON:  Notice  of  extension  of 
application  deadline. 

FOR  FURTHER  INFORMATION  CONTACT: 

(Seorge  Camp,  Supervisory  Program 
Analyst,  Office  of  Disaster  Assistance, 
202-205-6734. 
SUPPLEMENTARY  INFORMATION: 

In  response  to  the  President's  major 
disaster  declarations  with  respect  to  the 
World  Trade  Center  and  the  Pentagon 
and  the  widespread  economic  impact 
caused  by  the  terrorist  attacks  and  the 
related  Federal  actions  taken  directly 
thereafter,  the  SBA  revised  its  disaster 
loan  regulations  on  October  22.  2001. 
Under  the  revised  regulations.  SBA  can 
make  economic  injury  disaster  loans 
(EIDL)  to  eligible  small  business 
concerns  outside  the  declared  disaster 
areas  that  suffered  substantial  economic 
injury  as  a  direct  result  of  the 
destruction  of  the  World  Trade  Center 
or  the  damage  to  the  Pentagoaon 
September  11,  2001.  or  as  a  direct  result 
of  any  related  Federal  action  taken 
between  September  11.  2001  and 
October  22.  2001. 

As  authorized  by  13  CFR  123.605. 
SBA  is  extending  the  application 
deadline  for  good  cause.  On  March  15. 
2002.  SBA  published  in  the  Federal 
Register  (67  FR  11874)  an  interim  final 
rule  that  changes  the  date  upon  which 
the  size  of  a  business  is  determined  for 
purposes  of  this  expanded  EIDL 
program.  In  addition,  SBA  published  in 
the  Federal  Register  on  January  23, 
2002  (67  FR  3041)  an  interim  final  rule 
which  makes  adjustments  in  its 
monetary-based  size  standards  in 
recognition  of  the  effect  of  inflation 
since  1994.  An  extension  of  time  to  file 
for  expanded  EIDL  assistance  is 
appropriate  and  necessary  to  enable 
businesses  to  ascertain  if  they  are  now 
eligible  in  light  of  these  recent  Federal 
Register  publications.  Accordingly,  with 
this  Notice,  the  SBA  extends  the  filing 
deadline  for  expanded  economic  injury 
disaster  loans  imder  this  disaster 
program  from  April  22.  2002  to  May  22, 
2002. 
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Applications  for  economic  injury 
disaster  loans  may  be  obtained  and  filed 
at  the  SBA  disaster  office  servicing  the 
applicant's  state. 

The  disaster  numbers  assigned  are: 

Area  1 

Coimecticut  9TCT,  District  of  Columbia 
9TDC,  Delaware  9TDE,  Maryland 
9TMD.  Maine  9TME,  Massachusetts 
9TMA.  New  Hampshire  9TNH,  New 
Jersey  9TNJ,  New  York  9TNY, 
Pennsylvania  9TPA,  Rhode  Island 
9TRI.  Virginia  9TVA.  Vermont  9TVT, 
West  Virginia  9TVW,  Puerto  Rico 
9TPR.  Virgin  Islands  9TVI 

Area  2 

Alabama  9TAL,  Florida  9TFL,  Georgia 
9TGA,  Illinois  9TIL.  Indiana  9TIN. 
Kentucky  9TKY,  Michigan  9TMI. 
Minnesota  9TMN,  Mississippi  9TMS, 
North  Carolina  9TNC,  Ohio  9TOH, 
South  Carolina  9TSC,  Tennessee 
9TTN,  Wisconsin  9TWI 

Areas 

Arkansas  9TAR.  Colorado  9TCO,  Iowa 
9TIA,  Kansas  9TKS,  Louisiana  9TLA. 
Missouri  9TM0.  Montana  9TMT. 
North  Dakota  9TND.  Nebraska  9TNE. 
New  Mexico  9TNM,  South  Dakota 
9TSD,  Oklahoma  9TOK.  Texas  9TTX. 
'  Utah  9TUT.  Wyoming  9TWY 

Area  4 

Alaska  9TAK,  Arizona  9TAZ.  California 
9TCA.  Hawaii  9THI.  Idaho  9TID. 
Nevada  9TNV,  Oregon  9TOR. 
Washington  9TWA,  American  Samoa 
9TAS.  Federated  States  of  Micronesia 
9TFM,  Guam  9TGU.  Republic  of  the 
Marshall  Islands  9TMH. 
Commonwealth  of  Northern  Mariana 
Islands  9TMP 
The  interest  rate  for  eligible  small 

businesses  is  4  percent. 

Authority:  13  CFR  part  123,  subpart  G. 
Dated:  March  28.  2002. 
Herbert  L.  Mitchell, 

A  ssocia  te  A  dm  inistra  tor  for  Disaster 

Assistance. 

[FR  Doc.  02-8015  Filed  4-2-02;  8:45  am) 

BIUJNG  CODE  8t2S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notic*  3969] 

Culturally  Significant  Ob}act  Imported 
for  Exhibition;  Determinations: 
"Treasures  From  an  Unknown  Reign: 
Shunzhi  Porcelain" 

agency:  Department  of  State. 
action:  Notice. 
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summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999, 
as  amended,  I  hereby  determine  that  the 
object  to  be  included  in  the  exhibition 
"Treasures  from  an  Unknown  Reign: 
Shunzhi  Porcelain,"  imported  from 
abroad  for  temporary  exhibition  within 
the  United  States,  is  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  owner.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Honolulu  Academy  of 
Arts,  Honolulu,  Hawaii  from  on  or  about 
May  2,  2002  to  on  or  about  September 
8,  2002,  The  Trammell  &  Margaret  Crow 
Collection  of  Asian  Art,  Dallas,  TX  from 
on  or  about  September  28,  2002  to  on 
or  about  January  5,  2003,  and  the 
University  of  Virginia  Art  Museiun, 
Charlottesville,  VA  from  on  or  about 
January  25,  2002  to  on  or  about  March 
23,  2002,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Carol  B. 
Epstein,  Attorney- Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  March  25,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  Department  of  State. 
[FR  Doc.  02-8057  Filed  4-2-02;  8:45  am] 

BNJJNO  COOe  4710-Ot-F 


DEPARTMEMT  OF  STATE 

[Public  Notice  39571 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  will  conduct  an  open 
meeting  at  1  p.m.  on  Friday,  May  3, 
2002,  in  Room  6319,  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW, 
Washington,  DC  20593-0001.  This 
meeting  will  discuss  the  upcoming  45th 
Session  of  the  Subcommittee  on 
Stability  and  Load  Lines  and  on  Fishing 
Vessels  Safety  (SLF)  and  associated 


bodies  of  the  International  Maritime 
Organization  (IMO)  which  will  be  held 
on  July  22-26,  2002,  at  the  IMO 
Headquarters  in  London,  England. 

Items  of  discussion  will  include  the 
following: 

a.  Harmoni2»tion  of  damage  stability 
provisions  in  the  IMO  instruments, 

b.  Revision  of  technical  regulations  of 
the  1966  International  Load  Line 
Convention, 

c.  Revisions  to  the  Fishing  Vessel 
Safety  Code  and  Voluntary  Guidelines, 

d.  Large  Passenger  Vessel  Safety, 

e.  Matters  relating  to  Bulk  Carrier 
Safety,  and 

f.  Review  of  the  Intact  Stability  Code 
Members  of  the  public  may  attend 

this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr.  Paul 
Cojeen,  U.S.  Coast  Guard  Headquarters, 
Commandant  (G-MSE-2),  Room  1308, 
2100  Second  Street,  SW,  Washington, 
DC  20593-0001  or  by  calling  (202)  267- 
2988. 

Dated:  March  28,  2002. 
Stephen  Miller, 

Executive  Secretary,  Shipping  Coordinating 
Committee,  Department  of  State. 
[FR  Doc.  02-8055  Filed  4-2-02;  8:45  am)     . 

BtLUNQ  CODE  47ie-07-P  .    • 


DEPARTMENT  OF  STATE 

[Put>iic  Notice  3958] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  will  conduct  an  open 
meeting  at  9:30  a.m.  on  Friday,  May  3, 
2002,  in  Room  2415,  at  U.S.  Coast  Guard 
Headquarters,  2100  2nd  Street,  SW., 
Washington,  DC,  20593-0001.  The 
purpose  of  this  meeting  will  be  to 
finalize  preparations  for  the  75th 
Session  of  the  Maritime  Safety 
Committee,  and  associated  bodies  of  the 
International  Maritime  Organization 
(IMO),  which  is  scheduled  for  May  15- 
24,  2002,  at  IMO  Headquarters  in 
London.  At  this  meeting,  papers 
received  and  the  draft  U.S.  positions 
will  be  discussed. 

Among  other  things,  the  items  of 
particular  interest  are: 
— ^Adoption  of  amendments  to  the 

Convention  for  the  Safety  of  Life  at 

Sea  (SOLAS) 
— Large  passenger  ship  safety 
— Bull  carrier  safety 
— Piracy  and  armed  robbery  against 

ships 
— Prevention  and  suppression  of  acts  of 

terrorism  against  shipping 
— Reports  of  eight  subconunittees — 

Training  and  watchkeeping.  Stability, 
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load  lines  and  fishing  vessel  safety, 
Radiocommunications  and  search  and 
rescue.  Fire  protection.  Safety  of 
navigation.  Flag  State  implementation 
and  Ship  design  and  equipment  and 

I    Dangerous  goods,  solid  cargoes  and 

I    containers. 

Members  of  the  public  may  attend 

this  meeting  up  to  the  seating  capacity 

of  the  room.  Interested  persons  may 

seek  information  by  writing  to  Mr. 

Joseph  J.  Angelo,  Commandant  (G-MS), 

U.S.  Coast  Guard  Headquarters,  2100 

2nd  Street,  SW.,  Room  1218, 

Washington,  DC  20593-0001  or  by 

calling  (202)  267-2970. 
Dated:  March  23,  2002. 

Stephen  Miller, 

Executive  Secretary,  Shipping  Coordinating 

Committee,  Department  of  State. 

[FR  Doc.  02-8056  Filed  4-2-02;  8:45  am) 

BILUNG  CODE  4710-07-^ 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2002- 
23  , 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu-den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2002-23,  Taxation 
of  Canadian  Retirement  Plans  Under 
U.S.-Canada  Income  Tax  Treaty. 
DATES:  Written  comments  should  be 
received  on  or  before  June  3,  2002  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  or  through  the  Internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 


SUPPLEMENTARY  INFORMATION:  Titie: 
TAXATION  OF  CANADIAN  RETIREMENT  PLANS 
UNDER  U.S.-CANADA  INCOME  TAX  TREATY. 
OMB  Number:  1545-1773. 
Revenue  Procedure  Number  Revenue 
Procedure  2002-23. 

Abstract:  Revenue  Procedure  2002-23 
provides  guidance  for  the  application  by 
U.S.  citizens  and  residents  of  the  U.S.- 
Canada Income  Tax  Treaty,  as  amended 
by  the  1995  protocol,  in  order  to  defer 
U.S.  Income  taxes  on  income  accrued  in 
certain  Canadian  retirement  plans. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
20,000. 

Estimated  Average  Time  Per 
Respondent:  30  minutes. 

Estimated  Total  Annual  Reporting 
Hours:  10,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  March  27,  2002. 
George  Freeland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  02-8075  Filed  4-2-02;  8:45  am] 

BILLING  CODE  483IM)1-P 


UTAH  RECLAMATION  MITIGATION 
AND  CONSERVATION  COMMISSION 

Notice  of  Availability  of  a  Finding  of  No 
Significant  Impact  on  the  Rnai 
Environmental  Assesament  for  the 
Diamond  Fork  Syatem  2002  Propoaed 
Action  Modificatlona  Documenting  the 
Commiaaion's  Approval  for  the  Central 
Utah  Water  Conaervancy  District  To 
Proceed  With  Constructing  the 
Diamond  Fork  System  2002  Proposed 
Actton  Modiflcatk>ns 

AGENCIES:  Office  of  the  Assistant 
Secretary — Water  and  Science, 
Department  of  the  Interior  and  the  Utah 
Reclamation  Mitigation  and  « 

Conservation  Commission. 
ACTION:  Notice  of  availability  of  a 
Finding  of  No  Significant  Impact  on  the 
Final  Environmental  Assessment  for  the 
Diamond  Fork  System  2002  Proposed 
Action  Modifications. 

summary:  On  March  28,  2002,  Michael 
C.  Weland,  Executive  Director  of  the 
Utah  Reclamation  Mitigation  and 
Conservation  Commission  (Mitigation 
Commission),  signed  a  FONSI.  The 
FONSI  documents  selection  of  the 
Proposed  Action  Modifications  as 
presented  in  the  Final  Envirorunental 
Assessment  for  the  Diamond  Fork 
System  2002  Proposed  Action 
Modifications  (2002  Modifications  EA). 
The  Mitigation  Commission  determined 
that  implementing  the  modifications  to 
the  Proposed  Action  Alternative 
described  in  the  2002  Modifications  EA 
will  not  have  a  significant  impact  on  the 
quality  of  the  human  environment  and 
that  an  environmental  impact  statement 
is  not  required. 

The  Commission's  FONSI  also 
approves  the  Central  Utah  Water 
Conservancy  District  (CUWCD) 
proceeding  with  construction  of  the 
Diamond  Fork  System,  in  accordance 
with  statutory  and  contractual 
obligations.  The  following  features  will 
be  constructed  as  part  of  the 
modifications  to  the  Proposed  Action: 
(1)  Sixth  Water  Connection;  (2)  Tanner 
Ridge  Tunnel;  (3)  Upper  Diamond  Fork 
Pipeline;  (4)  Upper  Diamond  Fork  Flow 
Control  Structiue;  (5)  Upper  Diamond 
Fork  Shafts;  (6)  Aeration  Chamber  and 
Coimection  to  Upper  Diamond  Fork 
Txmnel;  (7)  Upper  Diamond  Fork 
Timnel;  and  (8)  Diamond  Fork  Flow 
Control  Facility. 
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The  Proposed  Action  Modifications 
will  be  operated  on  an  interim  basis  the 
same  as  described  in  the  July  1999 
Diamond  Fork  System  Final 
Supplement  to  the  Final  Environmental 
Impact  Statement,  including  the 
quantity  and  timing  of  minimum 
streamilows  and  the  flexibility  to  other 
operational  scenarios,  except  for  the 
discharge  location  of  the  minimum 


streamflows  into  Diamond  Fork  Creek. 
The  potential  for  generating 
hydroelectric  power  would  remain  the 
same  as  described  in  the  FS-FEIS. 
ADDRESSES:  Address  requests  for  further 
information  to  Mark  Holden.  Projects 
Manager,  Utah  Reclamation  Mitigation 
and  Oonservation  Commission,  102 
West  500  South,  Suite  315,  Salt  Lake 
City,  UT  84101. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Holden,  Projects  Manner,  801- 
524-3146.  mholden©uc.usbr.gov. 

Dated:  March  28,  2002. 
Michael  C.  Weland, 
Utah  Reclamation  Mitigation  and 
Conservation  Commission  Executive  Director. 
[FR  Doc.  02-8050  Filed  4-2-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AH70 

Endangered  and  Threatened  Wildlife 
and  Plants;  Revised  Determinations  of 
Prudency  and  Proposed  Designations 
of  Critical  Habitat  for  Plant  Species 
From  the  islands  of  Maui  and 
Kahooiawe,  Hawaii 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Revised  proposed  rule  and 

notice  of  determinations  of  whether 

designation  of  critical  habitat  is 

prudent. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
critical  habitat  for  61  of  the  70  species 
known  historically  from  the  islands  of 
Maui  and  Kahoolawe  that  are  listed 
under  the  Endangered  Species  Act  of 
1973.  as  amended. 

We  propose  critical  habitat 
designations  for  61  species  within  13 
critical  habitat  units  totaling 
approximately  51.208  hectares  (ha) 
(126,531  acres  (ac))  on  the  island  of 
Maui,  and  within  2  critical  habitat  units 
totaling  approximately  714  ha  (1.763  ac) 
on  the  island  of  Kahoolawe. 

If  this  proposal  is  made  final,  section 
7  of  the  Act  requires  Federal  agencies  to 
ensxire  that  actions  they  carry  out.  fund, 
or  authorize  do  not  destroy  or  adversely 
modify  critical  habitat  to  die  extent  that 
the  action  appreciably  diminishes  the 
value  of  the  critical  habitat  for  the 
survival  and  recovery  of  the  species. 


Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  relevant 
impacts  of  specifying  any  particular  area 
as  critical  habitat. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
designations.  We  may  revise  or  further 
refine  this  rule,  including  critical 
habitat  boundaries,  prior  to  final 
designation  based  on  habitat  and  plant 
surveys,  public  comment  on  the  revised 
proposed  critical  habitat  rule,  and  new 
scientific  and  commercial  information. 
DATES:  We  will  accept  comments  until 
Jime  3,  2002.  Public  hearing  requests 
must  be  received  by  May  20.  2002. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposed  by 
writing  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana  Blvd.. 
Room  3-122,  P.O.  Box  50088.  Honolulu. 
HI  96850-0001. 

You  may  view  comments  and 
materials  received,  as  well  as  supporting 
dociimentation  used  in  the  preparation 
of  this  proposed  rule,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Benson.  Field  Supervisor,  Pacific 
Islands  Office  (see  ADDRESSES  section) 
(telephone  808/541-3441;  facsimile 
808/541-3470). 
SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Lists  of  Endangered  and 
Threatened  Plants  (50  CFR  17.12).  there 
are  70  plant  species  that,  at  the  time  of 
listing,  were  reported  from  the  islands 


of  Maui  and  Kahoolawe  (Table  1). 
Seventeen  of  these  species  are  endemic 
to  the  islands  of  Maui  and/or 
Kahoolawe,  while  53  species  are 
reported  from  one  or  more  other  islands, 
as  well  as  Maui  and/or  Kahoolawe. 

We  originally  determined  that 
designation  of  critical  habitat  was 
prudent  for  37  plants  from  the  islands 
of  Maui  and  Kahoolawe  on  December 
18,  2000  (65  FR  7919).  In  a  previous 
proposal,  published  on  November  7, 
2000  (65  FR  66808).  we  determined  that 
designation  of  critical  habitat  was 
prudent  for  11  plants  that  are  reported 
from  Maui  and  Kahoolawe  as  well  as 
from  Kauai  and  Niihau.  In  addition,  at 
the  time  we  listed  Clennontia  samuelii, 
Cyanea  copelandii  ssp.  haleakalaensis, 
Cyanea  glabra,  Cyanea  hamatiflora  ssp. 
hamatiflora,  Dubautia  plantaginea  ssp. 
humilis,  and  Kanaloa  kahoolawensis,  on 
September  3, 1999  (64  FR  48307).  we 
determined  that  designation  of  critical 
habitat  was  prudent  for  these  six  taxa 
frtim  Maui  and  Kahoolawe.  No  change 
is  made  to  these  54  prudency 
determinations  in  this  revised  proposal, 
and  they  are  hereby  incorporated  by 
reference  (64  FR  48307;  65  FR  66808;  65 
FR  79192). 

In  the  December  18.  2000  proposed 
rule,  we  determined  that  critical  habitat 
was  not  prudent  for  Acaena  exigua,  a 
species  known  only  from  Kauai  and 
Maui,  because  it  had  not  been  seen 
recently  in  the  wild,  and  no  viable 
genetic  material  of  this  species  was 
known  to  exist.  No  change  is  made  here 
to  the  December  18.  2000.  prudency 
determination  for  this  species  and  it  is 
hereby  incorporated  by  reference  (65  FR 
79192). 


Table  1.— Summary  of  Island  Distribution  of  70  species  From  Maui  and  Kahoolawe 


Species  (common  name) 


ssp. 


Acaena  exigua  (Kliwai)    

Adenophorus  pehens   

Alectryon  macrococcus  (mahoe)    

Argyroxiphium  sandwicense 

macrocephalum  (ahinahina)  . 

Asplenium  fragile  var.  insulare  (NCN*)   

Bidens  micrantha  ssp.  kalealaha  (kookodau)   .... 

Bonamia  menziesii  (NCN)   

Brighamia  rockii  (pua  ala)   

Cenchrus  agnmonloides  (kamanomano)   

Centaurium  sebaeoides  (awiwi)    

Clermontia  lindseyana  (oha  wai)    

Clemnontia    oblongifolia   ssp.    mauiensis   (oha 

wai) . 

Clennontia  peleana  (oha  wai)  

Clermontia  samuelii  (oha  wai)    » 

Colubnna  oppositlfolia  (kauila)   

Ctenitis  squamigera  (pauoa)   

Cyanea  copelandii  ssp.  haleakalaensis  (haha) 


Island  distritxjtion 
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Table  l.— Summary  of  Island  Distribution  of  70  species  From  Maui  and  Kahoolawe— Continued 


Species  (common  name) 


Cyanea  glabra  (haha)    

Cyanea  grimesiana  ssp.  grimesiana  (haha)   

Cyanea  hamatiflora  ssp.  hamatiflora  (haha)  

Cyanea  lobata  (haha)    

Cyanea  mceldowneyi  (haha) 

Cyrtandra  munroi  (haiwale)  

Delissea  undulata  (NCN)    

Diellia  erecta  (Asplenium-leaved  diellia)   

Diplazium  molokaiense  (NCN)   

Dubautia  plantaginea  ssp.  humilis  (naenae)    

Flueggea  neowawraea  (mehamehame)    

Geranium  arboreum  (nohoanu)    

Geranium  multiftomm  (nohoanu)    

Gouania  vitifolia  (NCN)    

Hedyotis  coriacea  (kioele) 

Hedyotis  mann/V  (pilo)    

Hesperomannia  artoorescens  (NCN)  

Hesperomannia  arbuscula  (NCN)   , 

Hibiscus  brackenndgei  (mao  hau  hele)    

Ischaemum  byrone  (Hilo  ischaemum)    

Isodendrion  pyrifolium  (wahine  noho  kula)    

Kanaloa  kahoolawensis  (kohe  malama  malama 
0  Kanaloa) . 

Lipochaeta  kamolensis  (nehe) 

Lysimachia  lydgatei  (NCH)    

Mariscus  pennatifonnis  (NCN)   

Melicope  adscendens  (alani)    

Melicope  baltoui  (alani)    

Melicope  knudsenii  (alani)    

Melicope  mucronulata  (alani)  

Melicope  ovalis  (alani)    

Neraudia  sericea  (NCN)   

Nototrichium  humile  (kului)    

Peucedanum  sandwicense  (makou)   

Phlegmariurus  mannii  (wawaeiole)    

Phyllostegia  mannii  (NCN) 

Phyllostegia  mollis  (NCN)    

Phyllostegia  parvrftora  (NCN)  

Plantago  phnceps  (Laukahi  kuahiwi)   

Platanthera  hokxhila  (NCN)    

Pteris  lidgatei  (NCN)    

Remya  mauiensis  (NCN)    

SankMla  purpurea  (NCN)  

Schiedea  haleakalensis  (NCN)   

Schiedea  hookeri  (NCN) 

Schiedea  nuttallii  (HCU)  

Sesbania  tomentosa  (ohai)   > 


Kauai 


C 
H 
H 


H 
C 


H 


Solanum  incompletum  (popolo  ku  mai) 

Spermolepis  hawaiiensis  (NCN)    

Tetramotopium  arenarium  (NCN)  

Tetramotopium  capillare  (pamaksmi)  ... 

Tetramotopium  remyi  (NCN)    

Vigna  o-wahuensis  (NCN)    

Zanthoxyium  hawaiiense  (ae)   :. 
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KEY 

C  (Current)— population  last  obsen/ed  within  the  past  30  years 
H  (Historical)— population  not  seen  for  more  than  30  years 
R  (Reported)— reported  from  undocumented  ol)sen/ations 
*  NCN — no  common  name 
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In  the  December  18.  2000,  proposal 
we  proposed  designation  of  critical 
habitat  for  50  plants  from  the  islands  of 
Maui  and  Kahoolawe.  These  species  are: 
Alectryon  macrococcus,  Bidens 
micrantha  ssp.  kalealaha,  Bonamia  ■ 
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menziesii,  Cenchrus  agrimonioides, 
Centaurium  sebaeoides,  Clermontia 
lindseyana,  Clermontia  oblongifolia  ssp. 
mauiensis,  Clermontia  samuelii, 
Colubrina  oppositifolia,  Ctenitis 
squamigera.  Cyanea  copelandii  ssp. 
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haleakalaensis,  Cyanea  glabra,  Cyanea 
grimesiana  ssp.  grimesiana,  Cyanea 
hamatiflora  ssp.  hamatiflora,  Cyanea 
lobata,  Cyanea  mceldowneyi,  Cyrtandra 
munroi,  Diellia  erecta,  Diplazium 
molokaiense,  Dubautia  plantaginea  ssp. 
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humilis.  Flueggea  neowawmea. 
Geranium  arboreum.  Geranium 
multiflorum,  Hedyotis  coriacea. 
Hedyotis  mannii,  Hespemmannia 
arborescens,  Hespemmannia  arbuscula. 
Hibiscus  brackenridgei,  Ischaemum 
byrone.  Kanaloa  kahoolawensis, 
Lipocbaeta  kamolensis,  Lysimachia 
lydgatei,  Mariscus  pennatiformis. 
Melicope  adscendens,  Melicope 
knudsenii,  Melicope  mucronulata. 
Nemudia  sericea,  Peucedanum 
sandwicense,  Pblegmariurvs  mannii, 
Phyllostegia  mollis,  Plantago  princeps, 
Platanthera  holochila,  Pteris  lidgatei, 
Remya  mauiensis,  Sanicula  purpurea, 
Sesbania  tomentosa,  Spermolepis 
hawaiiensis,  Tetramolopium  capillare, 
Vigna  o-wahuensis,  and  Zanthoxylum 
hawaiiense.  In  this  proposal  we  have 
revised  the  proposed  designations  for 
the  50  plants  based  on  new  information 
received  during  the  comment  periods. 
In  addition,  we  incorporate  new 
information,  and  address  comments  and 
new  information  received  during  the 
comment  periods  on  the  December  18, 
2000.  proposal. 

In  the  December  18,  2000,  we  did  not 
propose  critical  habitat  for  four  species 
[Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Melicope  balloui, 
Melicope  ovalis,  and  Schiedea 
haleakalensis)  found  only  in  Waikamoi 
Preserve  and  Haleakala  National  Park, 
on  Maui.  We  determined  that  these 
lands  did  not  meet  the  definition  of 
critical  habitat  in  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
(16  U.S.C.  1531  et  seq.).  Due  to  new 
information  received  during  the 
comment  periods  regarding 
management  considerations  or 
protection  at  Haleakala  National  Park, 
we  have  reconsidered  our  earlier  finding 
regarding  Haleakala  National  Park  lands 
and  propose  designation  of  critical 
habitat  for  Argyroxiphium  sandwicense 
ssp.  macrocephalum,  Melicope  balloui, 
Melicope  ovalis,  and  Schiedea 
haleakalensis  within  Haleakala  National 
Park. 

In  the  December  18,  2000,  proposal 
we  did  not  propose  designation  of 
critical  habitat  for  14  species  that  no 
longer  occur  on  Maui  and  Kahoolawe 
but  are  reported  from  one  or  more  other 
islands.  We  determined  that  critical 
habitat  was  prudent  for  eight  of  these 
species  (Adenophorus  periens, 
Brighamia  rockii,  Delissea  undulata, 
Isodendrion  pyrifolium,  Phyllostegia 
mannii,  Schiedea  nuttallii,  Solanum 
incompletum,  and  Tetramolopium 
remyi)  in  other  proposed  rules 
published  on  November  7,  2000  (Kauai), 
December  27,  2000  (Lanai).  December 
29.  2000  (Molokai),  and  January  28, 
2002  (Kauai  revised  proposal).  No 


change  is  made  to  these  pnidency 
determinations  for  these  eight  species  in 
this  proposal,  and  they  are  hereby 
incorporated  by  reference  (65  FR  66808; 
65  FR  82086;  65  FR  83158;  and  67  FR 
3940).  In  this  proposal,  we  propose 
designation  of  critical  habitat  for 
Brighamia  rockii,  Isodendrion 
pyrifolium,  Phyllostegia  mannii,  and 
Tetramolopium  remyi  on  the  island  of 
Maui,  based  on  new  information  and 
information  received  during  the 
comment  periods  on  the  December  18, 
2000,  proposal.  Critical  habitat  is  not 
proposed  for  Adenophorus  periens, 
Delissea  undulata.  Schiedea  nuttallii. 
and  Solanum  incompletum  on  the 
islands  of  Maui  and  Kahoolawe  because 
we  have  not  identified  habitat  essential 
to  their  conservation  on  these  islands. 

In  this  proposal,  we  determine  that 
critical  habitat  is  prudent  for  six  other 
species  [Clermontia  peleana,  Gouania 
vitifolia,  Nototrichium  humile, 
Phyllostegia  parviflora,  Schiedea 
hookeri,  and  Tetramolopium  arenarium) 
for  which  prudency  determinations 
have  not  been  made  previously,  and  that 
no  longer  occur  on  Maui  but  are 
reported  hom  one  or  more  other  islands. 
These  six  plants  were  listed  as 
endangered  species  under  the  Act 
between  1994  and  1996.  At  the  time 
each  plant  was  listed,  we  determined 
that  designation  of  critical  habitat  was 
not  prudent  because  designation  would 
increase  the  degree  of  threat  to  the 
species  and/or  would  not  benefit  the 
plant.  We  determine  that  designation  of 
critical  habitat  is  prudent  for  these  six 
species  because  we  believe  that  such 
designation  would  be  beneficial  to  these 
species.  Critical  habitat  is  proposed  at 
this  time  for  Gouania  vitifolia  and 
Nototrichium  humile  on  Maui  based  on 
new  information  and  information 
received  during  the  comment  periods  on 
the  December  18,  2000,  proposal. 
Critical  habitat  is  not  proposed  for 
Clermontia  peleana,  Phyllostegia 
parviflora,  Schiedea  hookeri,  and 
Tetramolopium  arenarium  on  the  island 
of  Maui  because  we  have  not  identified 
habitat  essential  to  their  conservation  on 
this  island. 

In  this  proposal,  we  determine  that 
critical  habitat  is  prudent  for  Asplenium 
fragile  var.  insulare.  a  species  recently 
rediscovered  on  Maui  and  for  which  a 
prudency  determination  has  not  been 
made  previously.  Critical  habitat  is 
proposed  at  this  time  for  Asplenium 
fragile  var.  insulare  on  Maui  based  on 
new  information  and  information 
received  during  the  comment  periods  on 
the  December  18,  2000,  proposal. 

Critical  habitat  for  61  of  the  70  species 
from  the  islands  of  Maui  and  Kahoolawe 
is  proposed  at  this  time.  Critical  habitat 


is  not  proposed  for  8  of  the  70  species 
[Adenophorus  periens,  Clermontia 
peleana.  Delissea  undulata,  Phyllostegia 
parviflora.  Schiedea  hookeri.  Schiedea 
nuttallii,  Solanum  incompletum,  and 
Tetramolopium  arenarium)  that  no 
longer  occur  on  the  islands  of  Maui  or 
Kahoolawe,  and  for  which  we  have  not 
identified  habitat  essential  to  their 
conservation  on  the  islands  of  Maui  or 
Kahoolawe.  However,  proposed  critical 
habitat  designations,  or 
nondesignations,  for  these  species  will 
be  included  in  other  future  Hawaiian 
plants  proposed  critical  habitat  rules 
(see  Table  2). 

Table  2.— List  of  Proposed  Rules 
IN  Which  Critical  Habitat  Des- 
ignations OR  Nondesignations 
Will  Be  Made  for  Eight  Species 
FOR  Which  We  Are  Unable  To 
Determine  Habitat  That  Is  Es- 
sential FOR  Their  Conservation 
ON  THE  Islands  of  Maui  and 
Kahoolawe. 


Proposed  rules  in 

Species 

wtiich  critical  habitat 

designations  will  be 
made 

Adenophorus  periens 

Kauai;  Molokai;  Ha- 

waii; Oahu. 

Clermontia  peleana   ... 

Hawaii. 

Delissea  undulata    

Hawaii. 

Phyllostegia  parviflora 

Oahu. 

Schiedea  hookeri   

Oahu. 

Schiedea  nuttallii  

Kauai;  Oahu; 

Molokai. 

Solanum  incompletum 

Hawaii. 

Tetramolopium 

Hawaii. 

arenanum . 

Critical  habitat  is  not  proposed  for 
Acaena  exigua  for  which  we 
determined,  on  December  18,  2000,  that 
critical  habitat  designation  is  not 
prudent  because  it  has  not  been  seen 
recently  in  the  wild,  and  no  viable 
genetic  material  of  this  species  is  known 
to  exist.  No  change  is  made  to  this 
prudency  determination  here,  and  it  is 
hereby  incorporated  by  reference  (65  FR 
79192). 

The  Islands  of  Maui  and  Kahoolawe 

Maui,  the  second  largest  island  in 
Hawaii  at  1 ,888  square  kilometers  (km^) 
(729  square  miles  (mi^))  in  area,  was 
formed  fi-om  the  renuiants  of  two  large 
shield  volcanoes,  the  older  west  Maui 
volcano  (1.3  million  years)  on  the  west 
and  the  larger,  but  much  younger, 
Haleakala  volcano  on  the  east.  Stream 
erosion  has  cut  deep  valleys  and  ridges 
into  the  originally  shield-shaped  West 
Maui  volcano.  The  highest  point  on 
West  Maui  is  Puu  Kukui  at  1,764  meters 
(m)  (5,787  feet  (ft))  elevation,  which  has 


^- 
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an  average  rainfall  of  1.020  centimeters 
(cm)  (400  inches  (in))  per  year,  making 
it  the  second  wettest  spot  in  Hawaii 
(Department  of  Geography  1998). 
Having  erupted  just  200  years  ago.  East 
Maui's  Haleakala  crater,  reaching  3,055 
m  (10,023  ft)  in  elevation,  has  retained 
its  classic  shield  shape  and  lacks  the 
diverse  vegetation  typical  of  the  older 
and  more  eroded  West  Maui  mountain. 
Rainfall  on  the  slopes  of  Haleakala  is 
about  89  cm  (35  in)  per  year,  with  its 
windward  (northeastern)  slope  receiving 
the  most  precipitation.  However, 
Haleakala's  crater  is  a  dry  cinder  desert 
because  it  is  above  the  level  at  which 
precipitation  develops,  and  is  sheltered 
firom  moisture-laden  winds  (Gagne  and 
Cuddihy  1999). 

The  island  of  Kahoolawe  measures 
about  17.7  kilometers  (km)  (11  miles 
(mi))  long  by  11.3  km  (7  mi)  wide, 
comprising  some  11,655  ha  (28,800  ac). 
Located  in  the  lee  of  Haleakala.  the 
island  lies  approximately  11  km  (6.7  mi) 
from  East  Maui.  The  highest  point  is  the 
rim  of  an  extinct  volcano  at  450  m 
(1,477  ft)  above  sea  level.  The  estimated 
annual  precipitation  is  approximately 
500  millimeters  (mm)  (20  in),  with  most 
of  it  falling  from  November  through 
Mardi.  In  addition  to  the  low 
precipitation,  Kahoolawe  is  the  windiest 
of  the  Hawaiian  Islands  (Gon  et  al. 
4992). 
Discussion  of  Plant  Taxa 

Species  Endemic  to  Maui  and/or 
Kahoolawe 

Argyroxiphium  sandwicense  ssp. 
macrocephalum  (ahinahina) 

Argyroxiphium  sandwicense  ssp. 
macrocephalum.  a  long-lived  perennial 
and  a  member  of  the  aster  family 
(Asteraceae),  is  called  the  Haleakala 
silversword.  It  is  a  distinctive,  globe- 
shaped  rosette  plant  with  a  dense 
covering  of  silver  hairs.  This  subspecies 
is  distinguished  from  Argyroxiphium 
sandwicense  ssp.  sandwicense  by  the 
shape  and  ratio  of  the  dimensions  of  the 
inflorescence  (flowering  part  of  plant), 
the  number  of  ray  florets  per  head,  and 
the  combination  of  its  longer,  three- 
angled  leaves;  its  silvery  leaf  hairs, 
which  completely  hide  the  leaf  surface; 
and  its  longer  achenes  (Carr  1985, 

1999a). 

This  monocarpic  (flowers  only  once, 
at  the  end  of  its  lifetime)  plant  matures 
from  seed  to  its  final  stage  in 
approximately  15-50  years.  The  plant 
remains  a  compact  rosette  imtil  it  sends 
up  an  erect,  central  flowering  stalk,  sets 
seed,  and  dies.  Flowering  occurs  from 
Jime  to  September,  with  annual 
numbers  of  flowering  plants  varying 
dramatically  fiwm  year  to  year.  Reliable 


counts  of  flowering  plants  were  made  in 
1935  (217  flowered)  and  in  1941  (815 
flowered).  Nimibers  recorded  flowering 
in  recent  years  have  ranged  from  zero  in 
1970  to  6,632  in  1991.  The 
environmental  stimulus  for 
synchronous  flowering  is  as  yet 
imknown.  An  apparent  relationship  of 
the  1991  mass  flowering  event  to 
stratospheric  alteration  by  the  eruption 
of  Pinatubo  Volcano  in  the  Philippines 
has  been  considered.  Investigations  are 
imderway  by  R.  Pharis  of  the  University 
of  Calgary  and  L.L.  Loope  to  explore 
whether  enhanced  flowering  is  related 
to  increased  UV-B  radiation  due  to 
temporary  reduction  of  stratospheric 
ozone.  Flying  insects,  especially  native 
bees,  moths,  flies,  bugs,  and  wasps, 
many  of  which  are  pollinators,  are 
attracted  in  large  nimibers  to  the  giant, 
aromatic  inflorescences.  It  has  been 
demonstrated  that  Argyroxiphium 
sandwicense  ssp.  macrocephalum 
cannot  fertilize  itself  and  is  reliant  on 
insect  pollinators  for  reproduction. 
Rarely,  hybrids  between  A.  sandwicense 
ssp.  macrocephalum  and  Dubautia 
menziesii  (naenae)  have  been  observed. 
Primarily  foimd  within  Haleakala 
Crater,  especially  on  Puu  o  Pele  and  Puu 
o  Maui  cinder  cones,  these  hybrid 
individuals  flower  for  several  years 
before  dying  (Loope  and  Crivellone 
1986;  Loope  and  Medeiros,  in  press; 
Service  1997;  Carr  1985;  57  FR  20772). 

Currently,  Argyroxiphium 
sandwicense  ssp.  macrocephalum 
occupies  all  of  its  historic  range,  a  1,000 
ha  (2,500  ac)  area  at  2,100-3,000  m 
(6.890-9.840  ft)  elevation  in  the  crater 
and  outer  slopes  of  Haleakala  Volcano, 
within  Haleakala  National  Park,  and 
The  Nature  Conservancy  of  Hawaii's 
(TNCH)  Waikamoi  Preserve.  There  are  a 
total  of  four  populations  on  Federal  and 
privately  owned  land,  with  a  total  of 
39,025  to  44,025  individual  plants 
(Loope  and  Crivellone  1986;  TNC  1998; 
Geographic  Decision  Systems 
International  (GDSI)  2001;  Hawaii 
Natural  Heritage  Program  (HINHP) 
Database  2001;  Service  1997;  57  FR 

20772). 

The  habitat  of  this  species  consists 
primarily  of  lava  flows  and  otherwise 
barren,  unstable  slopes  of  recent  (less 
than  several  thousand  years  old) 
volcanic  cinder  cones  and  in 
Deschampsia  nubigena  (hair  grass) 
grasslands  at  elevations  between  1,511 
and  3.053  m  (4,957  and  10,016  ft).  Mean 
annual  precipitation  is  approximately 
75  to  250  cm  (29.6  to  98.4  in).  The 
substrate  has  almost  no  soil 
development  and  is  subject  to  frequent 
formation  of  ice  at  night  and  extreme 
heating  during  cloudless  days.  This 
species  is  found  in  alpine  dry  shrubland 


with  native  species,  including  Agrostis 
sandwicensis  (bent  grass),  Dubautia 
menziesii,  Silene  struthioloides 
(catchfly),  Styphelia  tameiameiae 
(pukiawe),  Tetramolopium  humile 
(pamakani),  or  Trisetum  glomeratum 
(pili  uka)  (Robert  Hobdy,  Hawaii 
Division  of  Forestry  and  Wildlife 
(DOFAW),  et  al.,  pers.  comm.,  2001; 
Service  1997;  57  FR  20772). 

The  threats  to  this  species  are  loss  of 
pollinators  due  to  the  Argentine  ant 
(Iridomyrmex  humilis)  and  alien  yellow 
jackets  [Vespula  pennsylvanica);  native 
seed-eating  and  herbivorous  insects 
such  as  the  tephritid  fly  (Trupanea 
cratericola);  limited  natural  range  which 
makes  it  vulnerable  to  extinction  due  to 
catastrophic  events,  such  as  a  natural 
disaster;  competition  from  the  alien 
plant  species  Verbascum  thapsus 
(mullein);  and  human  impacts 
(trampling  and  site  degradation). 
Although  goats  (Capra  hircus)  and  cattle 
[Bos  taunis)  have  been  removed  from 
the  park,  they  remain  a  potential  threat 
(Service  1997;  57  FR  20772). 


Clermontia  samuelii  (oha  wai) 

Clermontia  samuelii.  a  short-lived 
perennial  in  the  bellflower  family 
(Campanulaceae),  is  a  terrestrial  shrub 
with  elliptical  leaves  which  are 
sometimes  broader  at  the  tips. 
Clermontia  samuelii  ssp.  hanaensis  is 
differentiated  from  C.  samuelii  ssp. 
samuelii  by  the  greenish  white  to  white 
flowers;  longer,  narrower  leaves  with 
the  broadest  point  near  the  base  of  the 
leaves;  and  fewer  hairs  on  the  lower 
surface  of  the  leaves.  This  species  is 
separated  from  other  members  of  this 
endemic  Hawaiian  genus  by  the  size  of 
the  flowers  and  the  hypanthium 
(Lammers  1999;  Service  2001). 

Little  is  known  about  the  life  history 
of  Clermontia  samuelii.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
2001;  64  FR  48307). 

Historically,  Clermontia  samuelii  has 
been  reported  from  Haleakala  and  from 
Keanae  Valley  on  the  windward  side  to 
Manawainui  on  the  more  leeward 
(southeastern)  side  of  Haleakala. 
Currently,  Clermontia  samuelii  is 
known  from  Papanalahoa  Point.  Kuhiwa 
Valley,  the  ridge  north  of  Palike  Stream, 
Kawaipapa  Gulch,  and  Mokulehua 
Gulch.  There  is  a  total  of  four 
populations  with  309  individual  plants 
on  State  and  Federal  lands  within 
Haleakala  National  Park.  Hanawi 
Natural  Area  Reserve  (NAR),  the  Hana 
Forest  Reserve,  and  within  the  East 
Maui  Watershed  Partnership  (Medeiros 
and  Loope  1989;  Warshauer  1998;  64  FR 
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48307;  GDSI  2001;  HINHP  Database 
2001;  Robert  Hobdy,  DOFAW,  in  litt. 
2000;  Ken  Wood,  National  Tropical 
Botanical  Garden  (NTBG)  in  litt.  2000; 
Service  2001). 

Clermontia  samuelii  is  found  at 
elevations  between  723  and  2.244  m 
{2,372  and  7,362  ft).  Clermontia 
samuelii  ssp.  hanaensis  is  found  in  wet 
Metrosideros  polymorpha  (ohia)  and 
Metrosideros  polymorpha- Dicranopteris 
linearis  (ulidie)  forest  containing  one  or 
more  of  the  following  associated  native 
plcint  species:  Adenophonis 
tamariscinus  (pendant  fern),  Bmussaisia 
arguta  (kanawao),  Carex  alligata  (NGN). 
Cheirodendmn  trigynum  (olapa), 
Cibotium  spp.  (hapuu),  Diplazium 
sandwichianum  (hoio),  Dubautia  spp. 
(naenae),  Hedyotis  hillebrandii 
(manono),  Hedyotis  terminalis 
(manono),  Melicope  clusiifolia  (kolokolo 
mokihana),  Melicope  spp.  (alani), 
Peperomia  obovatUimba  (ala  ala  wai 
nui),  Psychotria  maiiniana  (kopiko), 
Tetraplasandra  oahuensis  (ohe  ohe),  or 
Vaccinium  spp.  (ohelo).  Clermontia 
samuelii  ssp.  samuelii  is  found  in  wet 
Metrosideros  polymorpha  and  M. 
polymorpha-Cheirodendron  trigynum 
forest  and  containing  one  or  more  of  the 
following  native  plant  species:  Hedyotis 
hillebmndii,  Hedyotis  spp.  (NGN). 
Cibotium  spp.,  Bmussaisia  arguta, 
Dubautia  spp.,  Diplazium 
sandwichianum,  Rubus  hawaiiensis 
(akala),  Clermontia  arborescens  ssp. 
waihiae  (oha  wai),  Clermontia  spp.  (oha 
wai),  Vaccinium  spp..  Carex  alligata,  or 
Melicope  spp.  (Service  2001;  K.  Wood, 
in  litt.  2000;  HINHP  Database  2001;  64 
FR  48307;  R.  Hobdy  et  ai,  pets,  comm., 
2001). 

Threats  to  Clermontia  samuelii  ssp. 
hanaensis  include  habitat  degradation 
and  destruction  by  feral  pigs  [Sus 
scrofa)  and  competition  with  alien  plant 
species  such  as  Tibouchina  herbacea 
(glorybush),  Paspalum  urvillei  (vasey 
grass),  Paspalum  conjugatum  (Hilo 
grass),  f uncus  spp.  (NGN),  Hedychium 
coronarium  (white  ginger),  or 
Hedychium  gardnerianum  (Kahili 
ginger).  In  addition,  two  extremely 
invasive  alien  plant  species,  Miconia 
calvescens  (velvet  tree)  and  Clidemia 
hirta  (Koster's  curse),  are  found  in 
nearby  areas  and  may  invade  this 
habitat  if  not  controlled.  The  habitat  of 
C.  samuelii  ssp.  samuelii  was 
extensively  damaged  by  pigs  in  the  past, 
and  pigs  are  still  a  major  threat  to  the 
populations  on  State  owned  lands.  The 
population  within  the  National  Park  has 
been  fenced  and  pigs  have  been 
eradicated.  However,  due  to  the  large 
populations  of  pigs  in  adjacent  areas, 
the  park  populations  must  constanUy  be 
monitored  to  prevent  further  ingress. 


Gompetition  with  alien  plant  species 
such  as  Holcus  lanatus  (velvet  grass) 
and  Juncus  planifolius  (NGN)  is  a  major 
threat  to  this  subspecies.  In  addition, 
rats  (mainly  black  rats  (Rattus  rattus)) 
and  slugs  (mainly  Milax  gagetes)  are 
known  to  eat  leaves,  stems,  and  firuits  of 
other  members  of  this  genus,  and 
therefore  are  a  potential  threat  to  both 
subspecies  (Service  2001;  64  FR  48307; 
K.  Wood  in  litt.  2000). 

Cyanea  copelandii  ssp.  haleakalaensis 
(haha) 

Cyanea  copelandii  ssp. 
haleakalaensis,  a  short-lived  perennial 
member  of  the  bellflower  family 
(Campanulaceae),  is  a  vine-like  shrub 
with  sprawling  stems  and  tan  latex 
(sap).  This  subspecies  is  differentiated 
from  the  other  subspecies  by  its  shorter 
elliptical  leaves.  The  species  differs 
from  others  in  this  endemic  Hawaiian 
genus  by  the  vine-like  stems  and  the 
yellowish  flowers  that  appear  red  due  to 
the  covering  of  hairs  (Service  2001; 
Lammers  1999). 

Littie  is  known  about  the  life  history 
of  Cyanea  copelandii  ssp. 
haleakalaensis.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
2001;  64  FR  48307). 

Historically,  Cyanea  copelandii  ssp. 
haleakalaensis  was  reported  from  the 
windward  side  of  Haleakala  and  from 
Waikamoi  to  Kipahulu  Valley. 
Currentiy,  this  taxon  is  known  frtim 
three  populations  with  a  total  of  204 
individuals  on  Federal,  State,  and 
privately  owned  land  within  the  East 
Maui  Watershed  Partnership  in  Haiku 
Uka,  the  ridge  above  Kuhiwa  Valley, 
and  Kipahulu  Valley  within  Haleakala 
National  Park  and  Hanawi  NAR 
(Lammers  1999;  Service  2001;  64  FR 
48307;  Warshauer  1998;  HINHP 
Database  2001;  GDSI  2001). 

Cyanea  copelandii  ssp. 
haleakalaensis  is  foimd  on  stream  banks 
or  wet  scree  (a  sloping  mass  of  rocks  at 
the  base  of  a  cliff)  slopes  or  forest 
imderstory  in  montane  wet  or  mesic 
forests  dominated  by  Acacia  koa  (koa) 
and  Metrosideros  polymorpha  at 
elevations  between  616  and  1,411  m 
(2,021  and  4,630  ft).  Associated  species 
include  Broussaisia  arguta,  Cibotium 
spp.,  Hedyotis  acuminata  (au), 
Perrottetia  sandwicensis  (olomea),  and 
Psychotria  hawaiiensis  (kopiko  ula) 
(Service  2001;  64  FR  48307;  HINHP 
Database  2001;  R.  Hobdy  et  al.,  pers. 
comm.,  2001). 

The  major  threats  to  this  species  are 
habitat  degradation  and  destruction  by 
feral  pigs;  competition  with  several 


alien  plant  species;  rats;  slugs;  human 
activities;  and  potential  extinction  due 
to  random  environmental  events  due  to 
small  population  sizes  (Service  2001;  64 
FR  48307). 

Cyanea  glabra  (haha) 

Cyanea  glabra,  a  member  of  the 
bellflower  family  (Gampanulaceae),  is  a 
short-lived,  perennial  shrub,  with  the 
leaves  of  juvenile  plants  deeply 
pinnately  lobed,  while  those  of  the  adult 
plants  are  more  or  less  entire  and 
elliptical.  This  species  is  differentiated 
from  others  in  this  endemic  Hawaiian 
genus  by  the  size  of  the  flower  and  the 
piimately-lobed  juvenile  leaves  (Service 
2001;  Lammers  1999). 

Littie  is  known  about  the  life  history 
of  Cyanea  glabra.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
2001;  64  FR  48307). 

Historically,  Cyanea  glabra  has  been 
reported  from  West  Maui  and  on 
Haleakala,  East  Maui.  Gurrentiy,  this 
species  is  known  from  a  single 
population  of  12  individual  plants  on 
privately  owned  land  in  Kauaula  Valley 
(64  FR  48307;  GDSI  2001;  HINHP 
Database  2001). 

Cyanea  glabra  is  found  on  soil  and 
rock  stream  banks  in  wet  lowland 
forests  dominated  by  Acacia  koa  and 
Metrosideros  polymorpha,  at  elevations 
between  413  and  1,572  m  (1,355  and 
5,156  ft).  Associated  native  plants 
include  Xylosma  hawaiiense  (maua), 
Dodonaea  viscosa  (aalii),  Psychotria 
spp.  (kopiko),  Pipturus  albidus 
(mamaki),  Touchardia  latifolia  (olona), 
Boehmeria  grandis  (akolea),  Clermontia 
kakeana  (ohai  wai),  Cyanea  elliptica 
(haha),  Perrottetia  sandwicensis, 
Coprosma  spp.  (pilo),  Cibotium  spp., 
Dubautia  plantaginea  (naenae), 
Cheirodendron  trigynum,  Thelypteris 
cyatheoides  (palapedaia),  Diplazium 
spp.  (NGN),  and  Sadleria  spp.  (amau) 
(HINHP  Database  2001;  Joel  Lau,  Hawaii 
Natural  Heritage  Program,  pers.  comm., 
2001;  Service  2001;  64  FR  48307;  R. 
Hobdy  et  al.,  pers.  comm.,  2001). 

The  threats  to  this  species  are  slugs; 
habitat  degradation  and  destruction  by 
feral  pigs;  flooding;  competition  with 
several  alien  plant  species;  rats;  the  two- 
spotted  leafhopper  {Saphonia 
rufofascia);  and  extinction  caused  by 
random  environmental  events  due  to  the 
small  number  individuals  in  the  only 
remaining  population  (Service  2001;  64 
FR  48307). 
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Cyanea  hamatiflora  ssp.  hamatiflora 
(haha) 

Cyanea  hamatiflora  ssp.  hamatiflora, 
a  short-lived  perennial  and  member  of 
the  bellflower  family  (Campanulaceae), 
is  a  palm-like  tree  with  tan  colored 
latex.  This  subspecies  is  differentiated 
from  the  other  listed  subspecies  (C. 
hamatiflora  ssp.  carlsonii)  by  its  longer 
calyx  lobes  and  shorter  individual 
flower  stalks.  This  species  is  separated 
from  others  in  this  endemic  Hawaiian 
genus  by  fewer  flowers  per 
inflorescence  and  narrower  leaves 
(Service  2001;  Lammers  1999). 

Little  is  known  about  the  life  history 
of  Cyanea  hamatiflora  ssp.  hamatiflora. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 
2001;  64  FR  48307). 

Historically,  Cyanea  hamatiflora  ssp. 
hamatiflora  was  known  from  the 
windward  side  of  Haleakala,  stretching 
from  Puu  o  Kakae  to  Manawainui. 
Gurrentiy,  this  taxon  is  known  from 
seven  populations  with  a  total  of  12 
individuals  within  the  East  Maui 
Watershed  Partnership  in  Honomanu, 
Wailuaiki,  Kipahulu  Valley,  Koukouai, 
and  Puu  Ahulili  on  State  (Koolau  and 
Kipahulu  Forest  Reserves),  Federal 
(Haleakala  National  Park),  and  privately 
owned  lands  (Service  2001;  Warshauer 
1998;  GDSI  2001;  HINHP  Database  2001; 
64  FR  48307). 

Typical  habitat  for  this  taxon  is 
I  montane  wet  forest  dominated  by 
Metrosideros  polymorpha,  with  a 
Cibotium  spp.  and/or  native  shrub 
understory  or  closed  Acacia  koa-M. 
polymorpha  wet  forest  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Dicranopteris 
linearis,  Cheirodendron  trigynum, 
Broussaisia  arguta,  Cyanea  aculeatiflora 
(haha),  Cyanea  kunthiana  (haha), 
Vaccinium  spp.,  Melicope  spp., 
Athyrium  microphyllum  (akolea), 
Diplazium  sandwichianum,  and 
Myrsine  spp.  (kolea)  at  elevations 
between  767  and  1,553  m  (2,515  and 
5,095  ft)  (Service  2001;  64  FR  48307; 
HINHP  Database  2001;  R.  Hobdy  et  al, 
pers.  comm.,  2001). 

The  threats  to  this  species  are  habitat 
degradation  and  destruction  by  feral 
pigs;  landslides;  competition  with  the 
alien  plant  Ageratina  adenophora  (Maui 
pamakani);  rats;  and  slugs  (Service 
2001;  64  FR  48307). 

Cyanea  mceldowneyi  (haha) 

Cyanea  mceldowneyi,  a  member  of 
the  bellflower  family  (Gampanulaceae). 
is  a  short-lived,  unbranched  perennial 
shrub  with  rough  to  prickly  stems.  This 


species  is  distinguished  fit)m  other 
species  of  Cyanea  by  the  combination  of 
a  densely  armed  trunk;  long  (40  mm  (1.6 
in)),  white-colored  corollas;  and  leaf 
blade  size  and  shape  (Service  2001; 
Lammers  1999). 

Littie  is  known  about  the  life  history 
of  Cyanea  mceldowneyi.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknowm  (57  FR 
20772;  Service  1997). 

Historically,  Cyanea  mceldowneyi 
was  known  from  rainforest  west  of 
Waikamoi  to  Honomanu  on 
northwestern  Haleakala.  Gurrentiy,  this 
species  is  known  from  six  populations 
with  a  total  of  36  individuals  on  State 
(Makawao  Forest  Reserve  and  Hanawi 
NAR)  and  privately  owned  lands  within 
the  East  Maui  Watershed  Partnership  at 
Kahakapao  Gulch,  Opana  Gulch, 
Waikamoi,  Puohokamoa,  Makapipi,  and 
the  flats  above  Kuhiwa  Valley  (Lammers 
1999;  Warshauer  1998;  GDSI  2001; 
HINHP  Database  2001;  Service  1997;  57' 
FR  20772). 

The  habitat  of  this  species  is  montane 
wet  and  mesic  forest  with  mixed 
Metrosideros  polymorpha-Acacia  koa 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Melicope  clusiifolia,  Hedyotis  spp., 
Clermontia  arborescens,  Diplazium 
sandwichianum,  Broussaisia  arguta, 
Cibotium  spp.,  Cyrtandra  spp. 
(haiwale),  Dicranopteris  linearis,  or 
Cheirodendron  trigynum  at  elevations 
between  779  and  1,357  m  (2,555  and 
4,453  ft)  (Service  1997;  57  FR  20772;  R. 
Hobdy  et  al.,  pers.  comm.,  2001). 

The  threats  to  this  species  are  habitat 
degradation  and  physical  destruction  by 
feral  pigs;  small  nimiber  of  populations 
and  individuals;  human  activities;  and 
competition  with  alien  plant  species, 
especially  Setaria  palmifolia 
(pahngrass)  (Service  1997;  57  FR  20772). 

Dubautia  plantaginea  ssp.  humilis 
(naenae) 

Dubautia  plantaginea  ssp.  humilis,  a 
short-lived  perennial  of  the  aster  family 
(Asteraceae),  is  a  dwarf  shrub  less  than 
80  cm  (30  in)  tall  with  hairless  or 
strigillose  (bulbous-based  hairs,  all 
pointing  in  the  same  direction)  stems. 
This  species  differs  from  other  Hawaiian 
members  of  the  genus  by  the  number  of 
nerves  in  the  leaves  and  by  the  close 
resemblance  of  the  leaves  to  the  genus 
Plantago.  The  subspecies  humilis  differs 
from  the  other  two  subspecies  (D. 
plantaginea  ssp.  magnifolia  and 
Dubautia  plantaginea  ssp.  plantaginea) 
by  having  fewer  heads  per 
inflorescence,  but  more  florets  per  head 
(Service  2001;  Garr  1985;  Garr  1999b). 


Little  is  known  about  the  life  history 
of  Dubautia  plantaginea  ssp.  humilis. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
2001;  64  FR  48307). 

Dubautia  plantaginea  ssp.  humilis  has 
only  been  reported  from  lao  Valley,  on 
West  Maui.  This  population  with  60  to 
65  individuals  occurs  on  privately 
owned  land  (GDSI  2001;  HINHP 
Database  2001;  Service  2001;  64  FR 
48307). 

The  typical  habitat  of  the  species  is 
wet,  barren,  steep,  rocky,  wind-blown 
cliffs  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Metrosideros  polymorpha, 
Pipturus  albidus.  Eragrostis  variabilis 
(kawelu),  Carex  spp.  (NGN),  Hedyotis 
formosa  (NGN),  Lysimachia  remyi 
(kolokolo  kuahiwi),  Bidens  spp. 
(kookoolau),  Pritchardia  spp.  (loulu),  or 
Plantago  princeps  (laukahi  kuahiwi) 
and  elevations  between  266  and  1,593  m 
(873  and  5,226  ft)  (Service  2001;  64  FR 
48307;  HINHP  Database  2001;  R.  Hobdy 
et  al,  pers.  comm.,  2001). 

Threats  to  Dubautia  plantaginea  ssp. 
humilis  include  landslides  and 
competition  from  alien  plant  species. 
Random  envirorunental  events,  such  as 
landslides,  are  a  threat  because  of  the 
limited  number  of  individuals  and 
populations  and  their  narrow 
distiibution  (Service  2001;  64  FR 
48307). 


Geranium  arboreum  (nohoanu) 

Geranium  arboreum,  a  long-lived 
perennial  and  a  member  of  the  geranium 
family  (Geraniaceae),  is  a  many 
branched,  spreading,  woody  shrub 
about  1.8  to  3.7  m  (6  to  12  ft)  tall.  This 
species  can  be  distinguished  from  other 
Geranium  species  by  its  red  petals  with 
the  upper  three  petals  erect  and  the 
lower  two  reflexed,  causing  the  flower 
to  appear  curved  (Wagner  et  al.  1999). 

Geranium  arboreum  is  the  only 
species  in  its  genus  that  appears  to  be 
adapted  to  bird-pollination.  Native 
honeycreepers  appear  to  be  a  major 
pollination  vector.  Geranium  arboreum 
from  the  southwest  area  of  Haleakala  in 
the  Kula  Forest  Reserve  produce  seeds 
that  are  larger  and  fuller  than  seeds  bom 
the  northwest  extension  of  its 
distribution.  Native  honeycreepers  are 
reasonably  abimdant  in  both  areas. 
Littie  else  is  known  about  the  life 
history  of  Geranium  arboreum. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
envirormiental  requirements,  and 
limiting  factors  are  unknown  (Funk 
1982;  1988;  Service  1997;  57  FR  20772). 
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The  original  range  and  abundance  of 
the  species  is  unknown,  but  late  19th 
and  early  20th  century  collections 
indicate  that  it  once  grew  on  the 
southern  slopes  of  Haleakala  and  that  its 
distribution  on  the  northern  slopes 
extended  beyond  its  presently  known 
range.  CurrenUy,  there  are  seven 
populations  totaling  158  individuals, 
within  the  East  Maui  Watershed 
Partnership  on  State  (Kula  and 
Kahikinui  Forest  Reserves),  private  and 
federally  owned  or  leased  (Haleakala 
National  Park)  lands.  These  populations 
are  foimd  in  Kahua,  Kanahau,  Waiohuli, 
Kaipoioi  Gulch,  Hapapa  Gulch, 
Keauaiwi  Gulch,  Kalialinui,  and  south 
of  Puu  Luau  and  east  of  Puu  Nianiau 
(Warshauer  1998;  HINHP  Database 
2001;  GDSI  2001;  Service  1997;  57  FR 
20772). 

Geranium  atboreum  grows  in  steep, 
damp,  and  shaded  narrow  canyons  and 
gulches,  steep  banks,  and  intermittent 
streams  in  Sophora  cbrysopbylla 
(mamane)  subalpine  dry  shrubland  or 
Metrosideros  polymorpha  montane 
forest  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Vaccinium  reticulatum  (ohelo 
ai),  Dodonaea  viscosa,  Styphelia 
tameiameiae,  Rubus  hawaiiensis,  or 
Dryopteris  wallichiana  (io  nui)  and 
elevations  between  1,451  and  2.184  m 
(4,760  and  7.164  ft)  (Service  1997;  57  FR 
20772;  R.  Hobdy  et  al.,  pers.  comm., 
2001). 

The  greatest  immediate  threat  to  the 
survival  of  this  species  is  the 
encroachment  and  competition  firom 
natiualized,  exotic  vegetation,  chiefly 
grasses  and  trees.  Soil  disturbance, 
caused  by  trampling  cattle  and  rooting 
by  feral  pigs,  also  is  a  major  threat  as  it 
destroys  plants  and  facilitates  the 
encroachinent  of  competing  species  of 
naturalized  plants.  Other  less  important 
threats  include  browsing  by  cattle;  fires; 
and  pollen  from  exotic  pine  trees,  which 
at  times  of  the  year  completely  cover  the 
stigmas  of  the  geraniums,  precluding 
any  fertilization  by  its  own  species.  The 
small  number  of  individual  plants 
increases  the  potential  for  extinction 
from  random  environmental  events,  and 
the  limited  gene  pool  may  depress 
reproductive  vigor  (Funk  1982, 1988;  57 
FR  20772;  Service  1997). 

Geranium  multiflorum  (nohoanu) 

Geranium  multiflorum.  a  long-lived 
member  of  the  geranium  family 
(Geraniaceae),  is  a  pereimial  many- 
branched  shrub  1  to  3  m  (3  to  10  ft)  tall. 
Flowers  are  in  clusters  of  25  to  50,  and 
have  5  white  petals  that  are  10  to  15  mm 
(0.4  to  0.6  in)  long  with  purple  veins  or 
bases.  This  species  is  distinguished 
from  others  of  the  genus  by  its  white, 


regularly  symmetrical  flowers  and  by 
the  shape  and  pattern  of  teeth  on  its  leaf 
margins  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Geranium  multiflorum.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997;  57  FR  20772). 

Historically,  Gemnium  multiflorum 
was  known  from  Ukulele,  Waieleele, 
and  Waianapanapa  on  East  Maui.  This 
species  is  now  known  from  Federal 
(Haleakala  National  Park),  State 
(Hanawi  NAR  and  Koolau  Forest 
Reserve),  and  private  lands  within  the 
East  Maui  Watershed  Partnership  in 
Haiku  Ula,  Kalialinui,  Koolau  Gap, 
Koolau  Gap  near  Haiku  Ula,  between 
East  Waiuaki  and  Kopiliula  Streams, 
near  Puu  Alaea  along  Kalapawili  Ridge, 
Kipahulu  Valley,  Waiakekeehia,  and 
Haleakala  Crater.  The  eight  known 
populations  extend  over  a  distance  of 
about  10.5  by  5.5  km  (6.5  by  3.5  mi). 
Due  to  the  inaccessibility  of  the 
populations,  and  the  difficulty  in 
determining  the  number  of  individuals 
(due  to  the  plant's  multi-branched 
form),  the  total  number  of  individuals  of 
this  species  is  not  known;  however,  it 
probably  does  not  exceed  3,000  plants 
(Warshauer  1998;  GDSI  2001;  Service 
1997;  57  FR  20772;  HINHP  Database 
2001:  R.  Hobdy  et  al.,  pers.  comm., 
2001). 

Geranium  multiflorum  is  found  in  wet 
or  mesic  Metrosideros  polymorpha 
montane  forest  or  alpine  mesic  forest, 
Styphelia  tameiameiae  shrubland, 
Sophora  chrysophylla  subalpine  dry 
forest,  open  sedge  swamps,  fog-swept 
lava  flows,  or  montane  grasslands 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Coprosma  montana  (pilo),  Dryopteris 
glabra  (hohui),  Dryopteris  wallichiana, 
Rubus  hawaiiensis,  Vaccinium  spp., 
Hedyotis  spp.,  or  Sadleria  cyatheoides 
(amau)  at  elevations  between  1 ,499  and 
2,710  m  (4,918  and  8,890  ft)  (Wagner  et 
al.  1999;  HINHP  Database  2001;  Service 
1997;  57  FR  20772). 

The  major  threat  to  Geranium 
multiflorum  is  competition  with 
encroaching  alien  plant  species, 
particularly  Rubus  argutus  (prickly 
Florida  blackberry).  A  potential  threat  is 
habitat  destruction  by  feral  pigs  and 
goats  in  imfenced  areas  (Service  1997; 
57  FR  20772). 

Kanaloa  kahoolawensis  (kohe  malama 
malama  o  kanaloa) 

Kanaloa  kahoolawensis,  a  short-lived 
perennial  and  a  member  of  the  legume 
family  (Fabaceae),  is  a  densely  branched 
shrub  0.75  to  1  m  (2.5  to  3.5  ft)  tall.  The 


leaves  are  divided  into  three  pairs  of 
leaflets,  with  a  leaf  nectary  (nectar- 
bearing  gland)  at  the  joint  between  each 
pair  of  leaflets.  One  to  three 
inflorescences  are  found  in  the  leaf  axils 
(joint  between  leaf  and  stem), 
developing  with  the  flush  of  new  leaves. 
The  inflorescence  is  a  globose  head  with 
20  to  54  white  flowers.  Up  to  four  fruits 
develop  in  each  flowering  head.  The 
fruit  is  egg-shaped  to  subcircular, 
compressed,  hairy  at  the  base,  and  open 
along  two  sides.  One  heart-shaped, 
brown  seed,4-0  to  1.4  by  1.1  to  1.6  cm 
(0.4  to  0.5  byO.4  to  0.6  in),  is  found  in 
each  fruit.  There  is  no  other  species  of 
legume  in  Hawaii  that  bears  any 
resemblance  to  this  species,  which  is 
the  only  one  in  this  genus  (Service  2001; 
Lorence  and  Wood  1994). 

Little  is  known  about  the  life  history 
of  Kanaloa  kahoolawensis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 
2001;  64  FR  48307). 

Kanaloa  kahoolawensis  was  unknown 
to  science  until  its  discovery  by  Steve 
Perlman  and  Ken  Wood  of  NTBG  in 
1992  on  a  steep  rocky  spire  on  the  coast 
of  Kahoolawe.  The  only  known  location 
of  Kanaloa  kahoolawensis  is  this  rocky 
stack  on  the  southern  coast  of  the  island 
of  Kahoolawe,  which  is  owned  by  the 
State  of  Hawaii.  While  there  are  no 
previous  records  of  the  plant,  pollen 
core  studies  on  the  island  of  Oahu 
revealed  a  legume  pollen  that  could  not 
be  identified  but  is  most  likely  this 
species.  The  pollen  cores  indicate  that 
this  previously  unidentified  species  was 
a  codominant  with  Dodonaea  viscosa 
and  Pritchardia  spp.  from  before  1210 
B.C.  to  1565  A.D.,  at  which  point  K. 
kahoolawensis  disappeared  irom  the 
pollen  record  and  D.  viscosa  and 
Pritchardia  spp.  declined  dramatically. 
Only  one  population  with  two  living 
individuals  is  known  (Athens  et  al. 
1992;  Athens  and  Ward  1993;  Lorence 
and  Wood  1994;  Paul  Higashino, 
Kahoolawe  Island  Reserve  Commission 
(KIRC),  pers.  comm.,  2000;  Service 
2001;  64  FR  48307). 

The  only  known  habitat  is  steep  rocky 
talus  slopes  in  mixed  coastal  shrubland 
at  elevations  between  45  to  60  m  (150 
to  200  ft)  and  containing  one  or  more  of 
the  following  associated  native  pltmt 
species:  Sidafallax  (ilima),  Serma 
gaudichaudii  (kolomona),  Bidens 
mauiensis  (kookoolau),  Lipochaeta 
lavarum  (nehe),  Portulaca 
molokiniensis  (ihi),  or  Capparis 
sandwichiana  (maiapilo)  (Service  2001; 
64  FR  48307;  R.  Hobdy  et  al.,  pers. 
comm.,  2001). 


The  major  threats  to  Kanaloa 
kahoolawensis  are  landslides  and 
competition  with  the  alien  plant  species 
Emilia  fosbergii  (pualele),  Chloris 
barbata  (swollen  finger  grass),  or 
Nicotiana  glauca  (tobacco  tree).  Goats 
played  a  major  role  in  the  destruction  of 
vegetation  on  Kahoolawe  before  they 
were  removed,  and  K.  kahoolawensis 
probably  survived  only  because  the 
rocky  stack  is  almost  completely 
separated  from  the  island  and 
inaccessible  to  goats.  Rats  are  a  potential 
threat  to  K.  kahoolawensis,  because  the 
species  has  seeds  similar  in  appearance 
and  presentation  to  the  seeds  of  the 
federally  endangered  Caesalpinia 
kavaiensis  (uhiuhi),  which  are  eaten  by 
rats.  Rats  may  have  been  the  cause  of 
the  decline  of  this  species  800  years  ago. 
Trampling  and  habitat  degradation  from 
introduced  cats  and  native  seabirds  are 
also  potential  threats.  Random 
environmental  events  and  reduced 
reproductive  vigor  are  also  threats  to 
this  species,  because  only  two 
individuals  are  known  (P.  Higashino, 
pers.  comm.,  2000;  Cuddihy  and  Stone 
1990;  Lorence  and  Wood  1994;  Service 
2001;  64  FR  48307). 

Lipochaeta  kamolensis  (nehe) 

Lipochaeta  kamolensis,  a  short-lived 
perennial  herb  of  the  aster  family 
(Asteraceae),  has  trailing  or  climbing 
stems  that  are  woody  at  the  base  and 
reach  a  length  of  0.3  to  3  m  (1  to  10  ft). 
This  species  is  distinguished  from 
others  of  the  genus  by  the  simple  leaves 
which  are  pinnately  lobed  or  cut  and  by 
the  size  of  the  flower  heads  (Wagner  et 
ai  1999). 

Lipochaeta  kamolensis  has  been 
observed  flowering  from  December 
through  February,  as  well  as  in  April. 
The  growing  season  coincides  with  the 
wet  season  between  November  and 
April  to  May.  Plants  are  deciduous  and 
appear  to  be  metabolically  inactive 
during  the  dry  season.  Little  else  is 
known  about  the  life  history  of 
Lipochaeta  kamolensis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  reqmrements,  and 
limiting  factors  are  unknown  (Service 
1997;  57  FR  20772). 

Historically,  Lipochaeta  kamolensis 
was  known  from  Kamole  Gulch,  west  of 
Kepuni  Gulch,  and  7.2  km  (11.8  mi) 
southeast  of  Ulupalakua  Ranch  Office. 
This  species  still  occurs  in  Kamole 
Gulch,  on  State  owned  (Department  of 
Hawaiian  Home  Lands)  land.  The  only 
known  population,  which  extends  over 
an  area  of  about  40  ha  (100  ac),  is 
estimated  to  contain  less  than  500 
individuals  (Wagner  et  al.  1999;  GDSI 


2001;  HINHP  Database  2001;  K.  Wood, 
in  litt.  1999;  Service  1997;  57  FR  20772). 

Lipochaeta  kamolensis  typically 
grows  in  gulches  or  on  gentle  slopes 
outside  gulches  in  dry  shrubland  at 
elevations  between  40  and  602  m  (132 
and  1,974  ft)  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Dodonaea  viscosa. 
Plumbago  zeylanica  (iliee),  or  Ipomoea 
indica  (koali  awa)  (Wagner  et  ai  1999; 
K.  Wood,  in  litt.  1999;  Service  1997;  57 
FR  20772;  R.  Hobdy  et  al.,  pers.  comm., 

2001). 

The  major  threats  to  Lipochaeta 
kamolensis  are  habitat  destruction  and 
predation  by  cattle  and  goats, 
competition  with  alien  plants  such  as 
Lantana  camara  (lantana),  fire,  and  the 
one  population  subject  to  extinction  by 
random  environmental  events  (57  FR 
20772;  Service  1997). 

Melicope  adscendens  (alani) 

Melicope  adscendens,  a  long-lived 
perennial  of  the  rue  family  (Rutaceae), 
is  a  sprawling  shrub  with  long,  slender 
branches  covered  with  gray  hairs  when 
yoimg,  which  become  hairless  when 
older.  M.  adscendens  is  distinguished 
from  other  species  of  the  genus  by  its 
growth  habit,  the  distinct  follicles  of  its 
fruit,  and  the  persistent  (remaining 
attached)  sepals  and  petals  (Stone  et  al. 

1999). 

Melicope  adscendens  fruits  have  been 
collected  in  March  and  Jidy.  Little  else 
is  known  about  the  life  history  of 
Melicope  adscendens.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknovra  (Service 
1997;  59  FR  62346). 

Melicope  adscendens  has  been  fovind 
only  on  the  southwestern  slope  of 
Haleakala;  two  plants,  separated  by  an 
unspecified  distance,  were  found  by 
Forbes  in  1920.  Today,  there  are  two 
known  populations  with  a  total  of  16 
individuals  on  State  (Kanaio  NAR)  and 
privately  owned  lands  at  Puu  Ouli  and 
on  the  border  of  the  Hana  and  Makawao 
Districts  (GDSI  2001;  HINHP  Database 
2001;  Service  1997;  59  FR  62346). 

This  species  typically  grows  on  aa 
lava  (a  particidar  type  of  lava  flow  with 
very  sharp  edges)  with  pockets  of  soil  in 
Nestegis  sandwicensis  (olopua)- 
Pleomele  auwahiensis  (hala  pepe)- 
Dodonaea  viscosa  lowland  mesic  forest 
or  open  dry  forest  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Osteomeles  anthyllidifolia 
(ulei),  Alphitonia  ponderosa  (kauila), 
Chamaesyce  celastroides  var.  lorifolia 
(akoko),  Santalum  ellipticum 
(iliahialoe),  Pouteria  sandwicensis 
(alaa),  Styphelia  tameiameiae,  or 


Xylosma  hawaiiensis  (maua)  at 
elevations  between  761  and  1,209  m 
(2,497  and  3,967  ft)  (HINHP  Database 
2001;  K.  Wood,  in  litt.  1999;  Service 
1997;  59  FR  62346;  R.  Hobdy  et  ai.  pers. 
comm.,  2001). 

Major  threats  are  habitat  damage  and 
trampling  by  cattle;  competition  with 
alien  plant  species,  including  Lantana 
camara,  Bocconia  frutescens  (NCN),  and 
Peimisetum  clandestinum  (kikuyu 
grass),  and  reduced  reproductive  vigor 
or  extinction  from  random 
environmental  events  due  to  the  small 
number  of  individuals  and  narrow 
distribution.  Potential  threats  include 
habitat  degradation  and  damage  to 
plants  by  axis  deer  (Axis  axis),  feral 
goats,  feral  pigs,  black  twig  borer,  fire, 
and  ranch  activities  (Service  1997;  59 
FR  62346;  HINHP  Database  2001). 

Melicope  balloui  (alani) 

Melicope  balloui,  a  long-lived 
pereimial  of  the  rue  family  (Rutaceae), 
is  a  small  tree  or  shrub.  New  ^owth  has 
yellowish  brovra  woolly  hairs  and  waxy 
scales;  plant  parts  later  becom"e  nearly 
hairless.  Melicope  balloui  is 
distinguished  from  other  species  of  the 
genus  by  the  partially  fused  carpels  of 
its  foiu-lobed  capsule  and  usually 
persistent  sepals  and  petals  (Stone  et  al. 

1999). 

Little  is  known  about  the  life  history 
of  Melicope  balloui.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 
1997;  59  FR  62346). 

Melicope  balloui  has  been  foimd  only 
on  th&  northern  and  southeastern  slopes 
of  Haleakala.  There  are  two  known 
populations  with  a  total  of 
approximately  50  individuals  on  private 
and  federally  owned  (Haleakala 
National  Park)  lands  within  the  East 
Maui  Watershed  Partnership  at  Puu  O 
Kakae  and  Palikea  Stream  (GDSI  2001; 
HINHP  Database  2001;  K.  Wood,  in  litt. 
1999;  Service  1997;  59  FR  62346). 

Melicope  balloui  typically  grows  in 
mesic  to  wet  forest  between  781  and 
1,596  m  (2,561  and  5,235  ft),  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Acacia  koa, 
Cibotium  chamissoi  (hapuu),  Cibotium 
glaucum  (hapuu),  Diplaziam 
sandwichianum,  Melicope  clusiifolia, 
Metrosideros  polymorpha,  or  Sadleria 
pallida  (amau)  (HINHP  Database  2001;  J. 
Lau,  pers.  comm.,  2001;  Service  1997; 
59  FR  62346).  . 

Major  threats  are  habitat  degradation 
and  damage  to  plants  by  feral  pigs  and 
axis  deer  and  reduced  reproductive 
vigor  or  extinction  caused  by  random 
environmental  events  due  to  the  small 
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number  of  existing  populations  and 
individuals.  Potential  threats  include 
competition  with  alien  plant  species 
such  as  Paspalum  conjugatum, 
Clidemia  hirta,  Paspalum  unrillei, 
Andropogon  virginicus  (broomsedge), 
and  Psidium  cattleianum  (strawberry 
guava);  susceptibility  to  black  twig  borer 
(Xylosandrus  compactus);  and  predation 
by  rats  (59  FR  62346;  Service  1997; 
HINHP  Database  2001). 

Melicope  ovalis  (alani) 

Melicope  ovalis,  a  long-lived 
perennial  of  the  rue  family  (Rutaceae), 
is  a  tree  growing  up  to  5  m  (16  ft)  tall. 
New  growth  has  fine,  short,  brownish 
hairs,  but  soon  becomes  hairless.  Leaves 
are  opposite,  leathery,  and  broadly 
elliptic.  The  upper  and  lower  surfaces  of 
the  leaves  are  hairless,  and  bruised 
foliage  has  an  anise  odor  similar  to  that 
of  M.  anisata  (mokihana).  Each  flower 
cluster  is  on  a  main  stalk  and  comprises 
three  to  seven  flowers  on  individual 
stalks.  Fiuther  details  of  the  flowers  are 
unknown.  The  fruit,  a  capsule,  has 
carpels  that  are  fused  along  almost  their 
entire  length.  Each  fertile  carpel 
contains  one  or  two  glossy  black  seeds. 
The  exocarp  and  endocarp  are  both 
hairless.  M.  ovalis  is  distinguished  from 
other  species  of  the  genus  by  the  almost 
entirely  fused  carpels  of  its  capsule,  its 
nonpersistent  sepals  and  petals,  and  its 
well-developed  petioles  (Stone  et  al. 
1999). 

Little  is  known  about  the  life  history 
oi  Melicope  ovalis.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997;  59  FR  62346). 

Melicope  ovalis  has  been  found  only 
on  the  eastern  and  southeastern  slopes 
of  Haleakala.  There  is  one  known 
population  with  approximately  200 
individuals,  found  on  federally  owned 
land  along  the  Palikea  Stream  in 
Haleakala  National  Park  within  the  East 
Maui  Watershed  Partnership  (GDSI 
2001;  HINHP  Database  2001;  K.  Wood, 
in  lift.  1999;  Service  1997;  59  FR  62346). 

This  species  typically  grows  in  Acacia 
koa  and  Metrosideros  polymorpha- 
dominated  montane  wet  forests  along 
streams  at  elevations  between  753  and 
1,537  m  (2,469  and  5,042  ft).  Associated 
plant  species  include  Dicmnopteris 
linearis,  Machaerina  angustifolia  (uki), 
Labordia  hedyosmifolia  (NCN), 
Wikstroemia  oahuensis  (akia),  Dubautia 
plantaginea,  Hedyotis  hillebrandii, 
Broussaisia  arguta,  Cheirodendron 
trigynum,  or  Perrottetia  sandwicensis 
(Service  1997;  59  FR  62346;  HINHP 
Database  2001;  R.  Hobdy  et  al.,  pers. 
comm.,  2001). 


Major  threats  to  the  only  known 
population  are  habitat  degradation  and 
damage  to  plants  by  feral  pigs  and 
reduced  reproductive  vigor  and/or 
extinction  due  to  random  environmental 
events.  Competition  with  introduced 
plants  such  as  Paspalum  conjugatum, 
Clidemia  hirta,  Rubus  rosifolius 
(thimbleberry),  and  Psidium 
cattleianum:  seed  predation  by  rats;  and 
susceptibility  to  black  twig  borer  are 
also  threats  to  this  species.  Habitat 
degradation  and  damage  to  plants  by 
feral  goats  and  axis  deer  are  potential 
threats  if  the  integrity  of  the  fence 
currently  siuroimding  the  population  is 
compromised  (Service  1997;  59  FR 
62346;  HINHP  Database  2001;  K.  Wood, 
in  litt.  1999). 

Remya  mauiensis  (NCN) 

Remya  mauiensis  is  a  short-lived 
perennial  member  of  the  aster  family 
(Asteraceae).  The  genus  Remya  is 
endemic  to  the  Hawaiian  Islands.  It  is  a 
small  perennial  shrub,  about  90  cm  (3 
ft)  tall,  with  many  slender,  sprawling,  or 
scandent  to  weakly  erect  branches, 
covered  with  a  fine  tan  fuzz  near  their 
tips.  The  leaves  are  narrow,  up  to  about 
15  cm  (6  in)  long,  and  are  bunched  at 
the  ends  of  the  branches.  The  coarsely 
toothed  leaf  blade  is  5  to  12  times  longer 
than  wide,  has  a  long-attenuate  base, 
and  a  petiole  of  less  than  1  cm  (0.4  in) 
long.  The  leaves  are  green  on  the  upper 
surface  and  covered  with  a  dense  mat  of 
fine  white  hairs  on  the  lower  surface. 
The  flowers  are  small,  about  0.7  cm  (0.3 
in)  in  diameter,  dark  yellow,  and 
densely  clustered  at  the  ends  of  their 
stems  (Wagner  et  al.  1999). 

Little  is  Known  about  the  life  history 
of  Remya  mauiensis.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  luiknown  (Service 
1997;  56  FR  1450). 

Remya  mauiensis  was  collected  twice 
by  William  Hillebrand  on  West  Maui 
between  1851  and  1871,  and  again  in 
1920  by  Charles  Forbes,  also  on  West 
Maui.  It  was  thought  to  be  extinct  until 
its  rediscovery  in  1971  by  L.E.  Bishop, 
W.  Gagne,  and  S.  Montgomery  on  the 
slopes  of  Manawainui  Gulch,  West 
Maui.  CurrenUy,  R.  mauiensis  is  known 
fiom  three  small  populations  on  State 
owned  land  within  the  West  Maui 
Mountains  Watershed  Partnership  at 
Paupau,  Kokuula,  Kanaulaiki,  and 
Maunawainui  Gulch  in  the  Panaewa 
section  of  the  West  Maui  NAR,  the  West 
Maui  Forest  Reserve,  and  the 
Manawainui  Plant  Sanctuary.  Because 
of  the  sprawling  habit  of  this  species, 
and  the  often  dense  growth  of  the 
surroimding  vegetation,  it  is  difficult  to 


determine  the  exact  number  of 
individuals  in  a  population;  however, 
there  is  an  estimate  of  21  individuals 
(HINHP  Database  2001;  GDSI  2001; 
Service  1997;  56  FR  1450). 

Remya  mauiensis  grows  chiefly  on 
steep,  north  or  northeast-facing  slopes 
in  mixed  mesophytic  forests  or 
Metrosideros  polymorpha  montane  wet 
forests  and  containing  one  or  more  of 
the  following  associated  native  species: 
Diospyros  sandwicensis  (lama),  Xylosma 
hawaiiensis,  Nestegis  sandwicensis, 
Myrsine  lessertiana  (kolea  lau  nui), 
Wikstroemia  spp.  (akia),  Dodonaea 
viscosa,  Diplazium  sandwichianum, 
Lysimachia  remyi,  Microlepia  strigosa 
(palapalai),  Melicope  spp.,  Alyxia 
olivifonnis  (maile),  Pleomele 
auwahiensis,  Psychotria  mariniana,  or 
Styphelia  tameiameiae  at  elevations 
between  400  and  1,228  m  (1,312  and 
4,029  ft)  (HINHP  Database  2001;  Service 
1997;  56  FR  1450;  R.  Hobdy  et  al..  pers. 
comm.,  2001). 

This  species  is  threatened  by 
extinction  due  to  random  catastrophic 
environmental  events  by  virtue  of  the 
extremely  small  size  of  the  populations 
coupled  with  a  limited  distribution  of 
the  remeiining  populations.  The  limited 
gene  pool  may  depress  reproductive 
vigor,  or  a  single  enviroiunental 
distiu'bance  could  destroy  a  significant 
percentage  of  the  known  individuals. 
However,  the  primary  threat  to  this 
species  is  the  loss  and  degradation  of  its 
habitat  due  to  the  introduction  of  alien 
plants,  such  as  Rubus  rosifolius, 
Schinus  terebinthifolius  (Christmas 
berry),  Adiantum  hispidulum  (rough 
maidenhair  fern),  or  Tibouchina 
herbacea;  hiunan  activities;  and  feral 
goats  and  pigs  (56  FR  1450;  Service 
1997). 

Schiedea  haleakalensis  (NCN) 

Schiedea  haleakalensis,  a  short-lived 
perennial  of  the  pink  family 
(Caryophyllaceae),  is  a  hairless  shrub, 
with  slighUy  fleshy,  narrow  leaves  and 
a  single  vein.  Flowers  are  arranged  in 
clusters  at  the  ends  of  the  branches.  The 
flower  has  five  green,  oval  sepals;  no 
petals;  five  nectaries;  and  ten  stamens. 
Capsules  contain  grayish  to  reddish 
brown  seeds.  This  species  differs  from 
other  species  of  the  genus  on  East  Maui 
by  its  crowded,  hairless  inflorescence 
composed  of  bisexual  flowers  (Wagner 
et  al.  1999). 

Schiedea  haleakalensis  is 
gypodioecious  (individuals  either  have 
only  female  flowers  or  only  perfect 
flowers)  and  so  likely  needs  cross 
pollination  by  small  insects.  Small, 
short-flighted  flies  and  moths  have  been 
observed  visiting  flowers.  Fruits  and 
seeds  have  been  observed  from  August 


through  September.  Little  else  is  known 
about  the  l&e  history  of  Schiedea 
haleakalensis.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997;  57  FR  20772). 

Due  to  the  lack  of  early  collections  or 
sightings,  the  historical  range  of 
Schiedea  haieoicaie/isjs  is  unknown. 
This  species  is  known  only  from  Leleiwi 
Pali  and  Kaupo  Gap  in  Haleakala 
National  Park  within  the  East  Maui 
Watershed  Partnership.  The  two 
populations  are  estimated  to  contain  a 
total  of  100  to  200  individuals,  which 
together  extend  over  a  total  area  of  11 
ha  (28  ac)  (GDSI  2001;  HINHP  Database 
2001;  Service  1997;  57  FR  20772). 

Schiedea  haleakalensis  typically 
grows  in  rock,cracto^on  sheer  cliffs 
adjacent  to  barren  lava  and  subalpine 
shrublands  and  grasslands  with  cinder, 
weathered  volcanic  ash,  or  bare  lava 
substrate  with  little  or  no  soil 
development  and  periodic  freezing 
temperatines  and  containing  one  or 
more  of  the  following  associated  plant 
species:  Artemisia  mauiensis  (hinahina), 
Bidens  micrantha  (kookoolau), 
Dubautia  menziesii,  Styphelia 
tameiameiae,  Vaccinium  reticulatum,  or 
Viola  chamissoniana  (pamakani)  at 
elevations  between  1,678  and  2,434  m 
(5,505  and  7,986  ft)  (Service  1997;  57  FR 
20772;  HINHP  Database  2001;  R.  Hobdy 
et  al.,  pers.  conun.,  2001). 

The  greatest  threats  to  Schiedea 
haleakalensis  are  fire  and  other 
catastrophic  events  that  could  severely 
impact  die  species  due  the  small 
number  and  restricted  distribution  of 
remaining  individuals  and  populations 
(Service  1997;  57  FR  20772). 

Tetramolopium  capillare  (pamakani) 

Tetramolopium  capillare,  a  short- 
lived perennial  of  the  simflower  family 
(Asteraceae),  is  a  sprawling  shrub  with 
stems  measuring  50  to  80  cm  (20  to  31 
in)  long  and  covered  with  many  glands 
when  young.  The  very  firm,  stalkless 
leaves  are  involute  (edges  rolled  under). 
Flower  heads  are  situated  singly  at  the 
ends  of  stalks.  Located  beneaUi  each 
flower  head  are  45  to  50  bracts,  arranged 
in  a  structure  3  to  4  mm  (about  0.1  in) 
high  and  7  to  10  mm  (0.3  to  0.4  in)  in 
diameter.  In  each  flower  head,  30  to  50 
white,  male  ray  florets  are  siuround  by 
15  to  25  greenish  yellow  tinged  with 
red,  functionally  female  florets.  The 
achenes  (dry,  one-seeded  fruits)  are 
topped  by  a  white  pappus  comprising  a 
single  series  of  brisUes.  Tetramolopium 
capillare  differs  from  other  species  of 
the  genus  by  its  very  firm  leaves  with 
edges  rolled  under,  its  solitary  flower 


heads,  the  color  of  its  disk  florets,  and 
its  shorter  pappus.  It  differs  from  T. 
remyi,  with  which  it  sometimes  grows, 
by  its  more  sprawling  habit  and  the 
shorter  stalks  of  its  smaller  flower  heads 
(Lowrey  1999). 

Littie  is  known  about  the  life  history 
of  Tetramolopium  capillare.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Lowrey 
1999). 

Historically,  Tetramolopium  capillare 
is  known  fiom  Lahaina  Luna  to  Wailuku 
on  West  M  lui.  Currentiy,  four  known 
popidations  with  a  total  of  166 
individuals  are  known  from  State  (West 
Maui  Forest  Reserve)  and  privately 
owned  lands  within  the  West  Maui 
Mountains  Watershed  Partnership, 
south  of  Kanaha  Stream,  Kauaula,    ., 
Ulaula,  and  Koia  (Lowrey  1999;  GDSI 
2001;  Service  1997;  59  FR  49860). 

Tetramolopium  capillare  typically 
grows  on  rocky  substrates  in 
Heteropogon  contortus  (pili  grass) 
lowland  dry  forest  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Dodonaea  viscosa  or 
Myoporum  sandwicense  (naio);  or  in 
Metrosideros  polymorpha-Styphelia 
tameiameiae  montane  mesic  or  wet 
shrubland  and  wet  cliff  faces  and 
containing  one  or  more  of  the  following 
associated  plant  species:  Metrosideros 
polymorpha.  Styphelia  tameiameiae.  or 
Dodonaea  viscosa  at  elevations  between 
131  and  1,432  m  (430  and  4,698  ft) 
(Service  1997;  59  FR  49860;  R.  Hobdy  et 
al.,  pers.  comm.,  2001). 

The  major  threats  to  Tetramolopium 
capillare  are  fires;  competition  from 
alien  plant  species,  particiUarly  Umtana 
camaru.  Leucaena  leucocephala  (koa 
haole),  or  Melinis  repens  (natal  redtop); 
and  reduced  reproductive  vigor  and/or 
extinction  fit)m  random  environmental 
events  due  to  the  small  number  of 
existing  populations  and  individuals 
(Service  1997;  59  FR  49860). 

Multi-Island  Species 

Acaena  exigua  (liliwai) 

Acaena  exigua  is  a  small  perennial 
rosette  herb  in  the  rose  family 
(Rosaceae)  with  narrow,  fern-like, 
divided  leaves  and  slender  flowering 
stalks  5-15  cm  (2-5.9  in)  long.  It  is 
easily  hidden  among  the  other  low, 
tufted  bog  plants  with  which  it  grows. 
The  narrow,  oblong  leaves  are  usually 
10-25  mm  (0.4-1.0  in)  long  with  6-17 
leaflets  1-4  mm  (0.04-0.16  in)  long  and 
1-2  mm  (0.04-0.08  in)  wide.  The  leaflet 
on  the  end  is  wider  (to  3  mm  (0.12  in)). 
The  upper  surface  of  the  leaves  is  glossy 
with  conspicuous  veins;  the  lower 


surface  is  whitish.  The  flowers  lack 
petals  and  are  arranged  in  short,  dense 
spikes  5-10  mm  (0.2-0.4  in)  long  held 
on  slender,  sparsely  leafy  stalks  5-15 
cm  (2-6  in)  tall.  The  base  of  the  flower 
is  urn-shaped,  sometimes  with  very 
short  spines  or  bristles,  and  encloses  a 
single  cone-shaped  dry  finit  (achene)  1 
mm  (0.04  in)  long  (Wagner  et  al.  1999). 
Little  is  known  about  the  life  history 
of  Acaena  exigua.  Its  flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmeintal  requirements,  and 
limiting  factors  are  imknown  (Service 
1997;  57  FR  20772). 

Historically,  Acaena  exigua  was 
known  from  Puu  Kukui  on  West  Maui 
and  from  Mount  Waialeale  on  Kauai.  On 
Maui,  Acaena  exigua  was  last  seen  by 
Hank  Oppenheimer  and  Steve  Perlman 
in  1999  within  the  Puu  Kukui 
Watershed  Management  Area.  It  has  not 
been  seen  in  the  wild  since  March  2000 
(Hank  Oppenheimer.  Maui  Pineapple 
Company  Limited,  pers.  conun.,  2001; 
Service  1997;  57  FR  20772). 

Acaena  exigua  is  known  only  from 
montane  bogs  characterized  by  a  thick 
peat  substrate  overlying  an  impervious 
clay  substrate,  with  hummocks  of 
sedges  and  grasses,  stunted  trees,  and 
shrubs  at  elevations  between  1,178  and 
1,764  m  (3,865  and  5,787  ft).  Associated 
native  species  include  the  sedges  and 
grasses  Carex  montis-eeke  (NCN), 
Deschampsia  nubigena,  Dichanthelium 
cynodon  (NCN),  Dichanthelium 
hillebrandianum  (NCN),  Dichanthelium 
isachnoides  (NCN),  Oreobolus  furcatus 
(NCN),  or  Rhynchospora  chinensis 
(kuolohia),  and  the  shrubs  Metrosideros 
polymorpha,  Viola  maviensis 
(pamakani),  Myrsine  spp.,  Lagenifera 
maviensis  (NCN),  or  Vaccinium  spp. 
(Service  1997;  57  FR  20772;  R.  Hobdy  et 
al.,  pers.  comm.,  2001). 

Tne  reason  for  the  disappearance  of 
this  species  is  not  known.  The  main 
current  threats  to  Acaena  exigua,  if  it 
exists,  are  believed  to  include  small 
popiUation  size;  human  impacts 
(collecting  and  site  degradation); 
potentially  consumption  of  vegetative  or 
floral  parts  of  this  species  by  non-native 
slugs  and/or  rats;  predation  and  habitat 
disturbance  by  feral  pigs;  and  non- 
native  plant  species  (Service  1997;  57. 
FR  20772). 

Adenophorus  periens  (pendant  kihi 
fern) 

Adenophorus  periens,  a  member  of 
the  grammitis  family  (Grammitidaceae) 
and  a  short-lived  perennial,  is  a  sniall, 
pendant,  epiphytic  fern.  This  species 
differs  from  other  species  in  this 
endemic  Hawaiian  genus  by  having 
hairs  along  the  pinna  margins,  by  the 
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pinnae  being  at  right  angles  to  the 
midrib  axis,  by  the  placement  of  the  son 
on  the  pinnae,  and  the  degree  of 
dissection  of  each  pinna  (Linney  1989). 

Little  is  known  about  the  life  history 
of  Adenophonis  periens,  which  seems 
to  grow  only  in  closed  canopy  dense 
forest  with  high  humidity.  Its  breeding 
system  is  unknown,  but  outbreeding  is 
very  likely  to  be  the  predominant  mode 
ym  reproduction.  Spores  are  dispersed  by 
wind,  possibly  by  water,  and  perhaps  on 
the  feet  of  birds  or  insects.  Spores  lack 
a  thick  resistant  coat  which  may 
indicate  their  longevity  is  brief, 
probably  measured  in  days  at  most.  Due 
to  the  weak  differences  between  the 
seasons,  there  seems  to  be  no  evidence 
of  seasonality  in  growth  or 
reproduction.  Additional  information 
on  reproductive  cycles,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  is  not  known 
(Linney  1989). 

Historically.  Adenophonis  periens 
was  reported  from  Kauai,  Oahu,  Lanai, 
Maui,  and  the  island  of  Hawaii. 
Currently,  it  is  known  from  Kauai, 
Molokai,  and  Hawaii.  On  Maui,  it  has 
not  been  seen  in  the  wild  since  1929 
(HINHP  Database  2001;  Service  1999;  59 
FR  56333;  GDSI  2001). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Adenophonis  periens 
on  the  island  of  Maui  (Service  1999;  59 
FR  56333). 

Nothing  is  known  of  the  threats  to 
Adenophonis  periens  on  the  island  of 
Maui  (Service  1999;  59  FR  56333). 

Alectryon  macrococcus  (mahoe) 

Alectryon  macrococcus,  a  long-lived 
perennial  and  a  member  of  the 
soapberry  family  (Sapindaceae),  consists 
of  two  varieties,  macrococcus  and 
auwahiensis,  both  trees  with  reddish- 
brown  branches  and  net-veined  paper- 
or  leather-like  leaves  with  one  to  five 
pairs  of  sometimes  asymmetrical  egg- 
shaped  leaflets.  The  underside  of  the 
leaf  has  dense  brown  hairs,  only  when 
young  in  A.  macrococcus  var. 
macrococcus,  and  persistent  in  A. 
macrococcus  var.  auwahiensis.  The  only 
member  of  its  genus  found  in  Hawaii, 
this  species  is  distinguished  from  other 
Hawaiian  members  of  its  family  by 
being  a  tree  with  a  hard  fruit  2.5  cm  (1 
in)  or  more  in  diameter  (Service  1997; 
57  FR  20772;  Wagner  et  al.  1999). 

Alectryon  macrococcus  is  a  relatively 
slow-growing,  long-lived  tree  that  grows 
in  xeric  to  mesic  sites  and  is  adapted  to 
periodic  drought.  Little  else  is  knovm 
about  the  life  history  of  A.  macrococcus. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  and 


specific  environmental  requirements  are 
unknown  (Service  1997;  57  FR  20772). 

Historically  and  currently,  Alectryon 
macrococcus  var.  macrococcus  is 
known  from  Kauai,  Oahu,  Molokai,  and 
Maui.  On  Maui,  three  populations  with 
a  total  of  22  individuals  is  found  along 
the  Honokowai  Ditch  Trail,  Launiupoko 
Valley,  and  lao  Valley  on  privately 
owned  land  within  the  West  Maui 
Mountains  Watershed  Partnership. 
Currently,  A.  macrococcus  var. 
auwahiensis  is  known  from  two 
populations  with  22  individuals  on 
leeward  East  Maui  in  Auwahi  in  the 
Hana  District  and  on  the  ridge  east  of 
Pahihi  Gulch  on  private  and  State 
owned  (Kahikinui  Forest  Reserve)  lands 
(Medeiros  et  al.  1986;  GDSI  2001; 
HINHP  Database  2001;  Service  1997;  57 
FR  20772). 

The  habitat  of  Alectryon  macrococcus 
var.  macrococcus  is  mesic  forests  with 
Pouteria  sandwicensis,  Nestegis 
sandwicensis,  Xylosma  spp.  (maua), 
Antidesma  platyphylla  (hame), 
Antidesma  pulvinatum  (hame),  Bobea 
sandwicensis  (ahakea),  Pittosporum 
confertiflorum  (hoawa),  or  Pittosporum 
glabrum  (hoawa)  at  elevations  between 
1,017  and  3,562  m  (1,168  and  3,337  ft). 
The  habitat  of  A.  macrococcus  var. 
auwahiensis  is  mesic  to  wetter  mesic 
and  upper  dryland  forest  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Diospyros 
sandwicensis,  Dodonaea  viscosa, 
Osteomeles  anthyllidifolia,  Alphitonia 
ponderosa,  Santalum  ellipticum, 
Xylosma  hawaiiensis,  Streblus 
pendulinus  (aiai),  Pouteria 
sandwicensis,  or  Pleomele  auwahiensis 
at  elevations  between  333  and  1,210  m 
(1,092  and  3,969  ft)  (HINHP  Database 
2001;  K.  Wood,  in  litt.  1999;  Service 
1997;  57  FR  20772;  R.  Hobdy  et  al.,  pers. 
comm.,  2001). 

The  threats  to  Alectryon  macrococcus 
var.  macrococcus  on  Maui  include  feral 
goats  and  pigs;  alien  plant  species,  such 
as  Melinus  minutiflora  (molasses  grass), 
Pennisetum  clandestinum,  Schinus 
terebinthifolius,  or  Psidium 
cattleianum;  damage  from  the  black 
twig  borer;  seed  predation  by  rats  and 
mice  [Mus  musculus);  fire;  seed 
predation  by  insects  (probably  the 
endemic  microlepidopteran  Prays  cf. 
fulvocanella);  loss  of  pollinators; 
depressed  reproductive  vigor;  and  due 
to  the  very  small  remaining  number  of 
individuals  and  their  limited 
distribution,  a  single  natural  or  human- 
caused  environmental  disturbance 
could  easily  be  catastrophic.  The  threats 
to  A.  macrococcus  var.  auwahiensis  on 
Maui  are  damage  &t)m  the  black  twig 
borer;  seed  predation  by  rats  and  mice; 
habitat  degradation  by  feral  pigs,  deer. 


and  escaped  cattle;  seed  predation  by 
insects  (probably  Prays  cf.  fulvocanella); 
alien  plant  species;  loss  of  pollinators; 
depressed  reproductive  vigor;  and  due 
to  the  very  small  remaining  number  of 
individuals  and  their  limited 
distribution,  a  single  natural  or  human- 
caused  environmental  disturbance 
could  easily  be  catastrophic  (Service 
1997;  57  FR  20772). 

Asplenium  fragile  var.  insulare  (NCN) 

Asplenium  fragile  var.  insulare,  a 
short-lived  perennial  and  a  member  of 
the  spleen  wort  family  (Aspleniaceae),  is 
a  fern  with  a  short  sub-erect  stem  with 
a  dull  gray  or  brown  main  axis  with  two 
greenish  ridges.  This  Hawaiian  fern 
species  is  most  similar  to  Asplenium 
macraei.  The  two  can  be  distinguished 
by  the  size  and  shape  of  the  pinnae  and 
the  number  of  son  per  pinna  (Wagner 
and  Warner  1992). 

Little  life  history  information  is 
available  for  Asplenium  fragile  var. 
insulare.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
unknown.  Researchers  have  collected 
information  on  species  composition, 
extent  of  cover,  and  age-class  structure 
in  six  sub-populations  at  Pohakuloa 
Training  Area  in  order  to  describe  the 
populations.  No  gametophytes  (gamete- 
producing  life  stage)  were  found,  and 
the  age-class  structure  of  the  sub- 
populations  sampled  was  determined  to 
be  100  percent  reproductive  adults 
because  all  the  sporophytes  (spore- 
producing  life  stage)  had  sori  (spore- 
bearing  structures)  on  some  frt)nds 
(Service  1998a;  59  FR  49025). 

Asplenium  fragile  var.  insulare  was 
known  historically  and  currently  from 
East  Maui  and  on  the  island  of  Hawaii. 
Currently,  on  Maui  there  is  one 
population  with  18  individuals  found  in 
Kalialinui  within  the  East  Maui 
Watershed  Partnership  on  private  and 
federally  (Haleakala  National  Park) 
owned  lands  (GDSI  2001;  Service  1998a; 
59  FR  49025). 

On  Maui,  Asplenium  fragile  var. 
insulare  is  found  in  streamside  hollows 
and -grottos  in  gulches  that  occur  in 
mesic  to  dry  subalpine  shrubland 
dominated  by  Styphelia  tameiameiae 
and  Sadleria  cyatiieoides,  with  scattered 
Metrosideros  polymorpha  between 
1,682  and  2.407  m  (5,518  and  7,896  ft). 
Associated  native  plant  species  include 
Grammitis  hookeri  (makue  lau  lii),  and 
Dryopteris  wallichiana  (Service  1998a; 
59  FR  49025;  R.  Hobdy  et  al,  pers. 
comm.,  2001). 

The  primary  threat  to  Asplenium 
fragile  var.  insulare  on  the  island  of 
Maui  is  the  risk  of  extinction  due  to 
random  naturally  occurring  events  due 
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to  the  small  number  of  existing 
individuals  (Service  1998a;  59  FR 
49025;  Shaw  1992). 

Bidens  micrantha  ssp.  kalealaha  (ko  oko 
olau) 

Bidens  micrantha  ssp.  kalealaha,  a 
short-lived  member  of  the  aster  family 
(Asteraceae),  is  an  erect  perennial  herb. 
This  subspecies  can  be  distinguished 
from  other  subspecies  by  the  shape  of 
the  seeds,  the  density  of  the  flower 
clusters,  the  numbers  of  ray  and  disk 
florets  per  head,  differences  in  leaf 
surfaces,  and  other  characteristics  (57 
FR  20772;  Ganders  and  Nagata  1999). 

Bidens  micrantha  is  known  to 
hybridize  with  other  native  Bidens,  such 
as  B.  mauiensis  and  B.  menziesii,  and 
possibly  B.  conjuncta.  Little  else  is 
known  about  the  life  history  of  B. 
micrantha  ssp.  kalealaha.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  and  specific 
environmental  requirements  are 
unknown  (Ganders  and  Nagata  1999; 
Service  1997;  57  FR  20772). 

Historically,  Bidens  micrantha  ssp. 
kalealaha  was  known  from  Lanai,  the 
south  slope  of  Haleakala  on  East  Maui, 
and  from  one  locality  on  West  Maui. 
Currently,  this  taxon  remains  only  on 
East  Maui  in  Kahua,  Nakula,  and 
Haleakala  Crater  and  Kaupo  Gap,  on 
State  (Kahikinui  Forest  Reserve)  and 
Federal  (Haleakala  National  Park)  lands 
within  the  East  Maui  Watershed 
Partnership.  There  are  a  total  of  three 
populations  with  less  than  a  total  of 
2,000  individuals  (Ganders  and  Nagata 
1999;  HINHP  Database  2001;  Service 
1997;  57  FR  20772;  GDSI  2001;  HINHP 
Database  2001). 

The  habitat  of  Bidens  micrantha  ssp. 
kalealaha  is  blocky  lava  flows  with  little 
or  no  soil  development,  deep  pit  craters, 
and  sheer  rock  walls  in  open  canopy 
Metrosideros  poIymorpha-Acacia  koa 
forest,  montane  shrubland,  Sophora 
chrysophylla  forests  or  cliff  faces 
containihg  one  or  more  of  the  following 
associated  native  plant  species: 
Styphelia  tameiameiae,  Coprosma 
montana  (pilo),  Dodonaea  viscosa, 
Dubautia  platyphylla  (naenae), 
Vaccinium  reticulatum,  or  Santalum 
haleakalae  (iliahi)  at  elevations  between 
1,317  and  2,565  m  (4,321  and  8,414  ft) 
(Ganders  and  Nagata  1999;  HINHP 
Database  2001;  Service  1997;  57  FR 
20772;  R.  Hobdy  et  al,  pers.  comm., 
2001). 

The  threats  to  this  species  on  Maui 
are  habitat  destruction  by  feral  goats, 
pigs,  and  cattle;  competition  fitim  a 
variety  of  invasive  plant  species;  and 
fire  (Service  1997;  57  FR  20772). 


Bonamia  menziesii  (NCNJ 

Bonamia  menziesii,  a  short-lived 
perennial  member  of  the  morning-glory 
family  (Convolvulaceae),  is  a  vine  with 
twining  branches  that  are  fuzzy  when 
young.  This  species  is  the  only  member 
of  the  genus  that  is  endemic  to  the 
Hawaiian  Islands  and  differs  from  other 
genera  in  the  family  by  its  two  styles, 
longer  stems  and  petioles,  and  roimder 
leaves  (Austin  1999). 

Little  is  known  about  the  life  history 
of  Bonamia  menziesii.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Historically,  Bonamia  menziesii  was 
known  from  Kauai,  Oahu,  Molokai,  one 
location  on  West  Maui,  and  the  island 
of  Hawaii.  Currently,  this  species  is 
known  frt)m  Kauai,  Oahu,  Lanai,  Maui, 
and  Hawaii.  On  Maui,  there  are  four 
populations  containing  a  total  of  eight 
individuals  on  State  (Kanaio  NAR)  and 
privately  owned  lands  within  the  West 
Maui  Mountains  Watershed  Partnership 
at  Honokawai,  Keokea,  Haimauhane, 
and  Kanaio  (GDSI  2001;  HINHP 
Database  2001;  K.  Wood,  in  litt.  1999; 
Service  1999;  59  FR  56333). 

Bonamia  menziesii  is  found  on  aa 
lava  in  mixed  open  dry  forest,  or 
Erythrina  sandwicensis  (wiliwili) 
lowland  dry  forest,  and  in  mesic  mixed 
Metrosideros  polymorpha  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Nestegis 
sandwicensis,  Pleomele  auwahiensis, 
Dodonaea  viscosa,  Alyxia  oliviformis, 
Diospyros  sandwicensis,  Osteomeles 
anthyllidifolia,  Alphitonia  ponderosa, 
Santalum  ellipticum,  Xylosma 
hawaiiensis,  Nothocestnim  latifolium 
(aiea).  Pouteria  sandwicensis, 
Achyranthes  splendens  (NCN),  Acacia 
koaia  (koaia),  Sidafallax,  Reynoldsia 
sandwicensis  (ohe),  Sicyos  spp.  (anunu). 
Lipochaeta  rockii  (nehe),  Nototrichium 
spp.  (kului),  or  Myoporum  sandwicense 
at  elevations  between  184  and  906  m 
(604  and  2,971  ft)  (HINHP  Database 
2001;  K.  Wood,  in  litt.  1999;  Service 
1999;  59  FR  56333;  R.  Hobdy  et  al,  pers. 
comm.,  2001). 

The  primary  threats  to  this  species  on 
Maui  are  habitat  degradation  and 
possible  predation  by  feral  pigs,  goats, 
axis  deer,  and  cattle;  competition  with 
a  variety  of  alien  plant  species, 
particularly  Lantana  camara  or 
Bocconia  frutescens;  and  an  alien  beetle 
(Physomerus  grossipes)  (Service  1999; 
59  FR  56333). 

Brighamia  rockii  (pua  ala) 

Brighamia  rockii,  a  long-lived 
perennial  member  of  the  bellflower 


family  (Campanulaceae),  grows  as  an 
unbranched  stem  succulent  with  a 
thickened  stem  that  tapers  from  the 
base.  This  species  is  a  member  of  a 
unique  endemic  Hawaiian  genus  with 
only  one  other  species,  foimd  on  Kauai, 
from  which  it  differs  by  the  color  of  its 
petals,  its  longer  calyx  (fused  sepals) 
lobes,  and  its  shorter  flower  stalks 
(Lammers  1999). 

Observations  of  Brighamia  rockii  have 
provided  the  following  information:  the 
reproductive  system  is  protandrous, 
meaning  there  is  a  temporal  separation 
between  the  production  of  male  and 
female  gametes,  in  this  case  a  separation 
of  several  days;  only  five  percent  of  the 
flowers  produce  pollen;  very  few  fruits 
are  produced  per  inflorescence;  there 
are  20  to  60  seeds  per  capsule;  and 
plants  in  cultivation  have  flowers  at  an 
age  of  9  months.  This  species  was 
observed  in  flower  during  August.  Little 
else  is  known  about  the  life  history  of 
Brighamia  rockii.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (HINHP 
Database  2001;  Service  1996b;  57  FR 

4632).).  ,        .         ,..  , 

Historically,  Brighamia  rockii  ranged 
along  the  northern  coast  of  East  Molokai 
from  Kalaupapa  to  Halawa  and  may 
possibly  have  grown  on  Lanai  and  Maui. 
Currently,  it  is  only  extant  on  Molokai 
(Lammers  1999;  HINHP  Database  2001; 
K.  Wood,  in  litt.  2000;  Service  1996b;  57 
FR  46325). 

On  Maui,  Brighamia  rockii  occurs  in 
rock  crevices  on  steep  sea  cliffs,  often 
within  the  spray  zone,  in  coastal  dry  to 
mesic  forests  and  shrublands  between  0 
and  195  m  (0  and  640  ft).  Associated 
plant  species  include  Psydrax  odorata 
(alahee),  Diospyros  sandwicensis, 
Osteomeles  anthyllidifolia,  and 
Scaevola  sericea  (naupaka  kahahai)  (J. 
Lau,  pers.  comm.,  2001;  Service  1996b; 
57  FR  46325). 

Nothing  is  known  of  the  threats  to 
Brighamia  rockii  on  the  island  of  Maui 
(Service  1996b;  57  FR  46325). 

Cenchrus  agrimonioides  (kamanomano) 

Cenchrus  agrimonioides  is  a  short- 
lived perennial  member  of  the  grass 
family  (Poaceae)  with  leaf  blades  which 
are  flat  or  folded  and  have  a  prominent 
midrib.  There  are  two  varieties,  C. 
agrimonioides  var.  laysanensis  and  C. 
agrimonioides  var.  agrimonioides.  They 
differ  from  each  other  in  that  var. 
agrimonioides  has  smaller  burs,  shorter 
stems,  and  narrower  leaves.  This  species 
is  distinguished  from  others  in  the 
genus  by  the  cylindrical  to  lance-shaped 
bur  and  the  arrangement  and  position  of 
the  bristles  (O'Connor  1999). 
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Little  is  known  about  the  life  history 
of  Cencbrus  agrimonioides.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown.  This 
species  has  been  observed  to  produce 
fruit  year  round  (Service  1999;  61  FR 
53108). 

Historically,  Cenchrus  agrimonioides 
var.  agrimonioides  was  known  from  the 
Oahu,  Lanai,  and  Uie  south  slope  of 
Haleakala  and  Ulupalakua  on  Maui,  and 
an  undocumented  report  from  the  Island 
,  of  Hawaii.  Historically,  C. 
agrimonioides  var  laysanensis  was 
known  from  Laysan,  Kure,  and  Midway, 
all  within  the  Northwestern  Hawaiian 
Islands  National  Wildlife  Refuge.  This 
variety  has  not  been  seen  since  1973. 
Currently,  C.  agrimonioides  var. 
agrimonioides  is  known  from  Oahu  and 
Maui.  On  Maui,  this  variety  is  known 
from  two  populations  on  State  owned 
land  (West  Maui  Forest  Reserve  within 
the  West  Maui  Mountains  Watershed 
Partnership  and  Kanaio  NAR]  at 
Ukiunehame  and  Kanaio,  East  Maui 
containing  an  unknown  number  of 
individuals  (Com  1980;  Service  1999; 
61  FR  53108;  HINHP  Database  2001). 

Cenchrus  agrimonioides  var. 
agrimonioides  is  found  in  mid-elevation 
dry  forest  or  Pleomele-Diospyros  forest 
associated  with  Dodonaea  viscosa, 
Osteomeles  anthyllidifolia,  Alyxia 
oliviformis.  or  Santalum  ellipticum  at 
elevations  between  471  and  1,091  m 
(1.544  and  3,579  ft)  (Service  1999;  61  FR 
53108;  HINHP  Database  2001;  R.  Hobdy 
et  al.,  pers.  comm.,  2001). 

The  major  threats  to  the  only  known 
population  of  Cenchrus  agrimonioides 
var.  agrimonioides  on  Maui  are 
competition  with  alien  plant  species; 
browsing  and  habitat  degradation  by 
goats  and  cattle;  and  a  risk  of  extinction 
from  naturally  occiirring  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  nimiber  of  existing  individuals 
(Service  1999;  61  FR  53108). 

Centaurium  sebaeoides  (awiwi) 

Centaurium  sebaeoides  is  an  annual 
herb  in  the  gentian  family 
(Gentianaceae),  with  fleshy  leaves  and 
stalkless  flowers.  This  species  is 
distinguished  from  C.  erythraea,  which 
is  naturalized  in  Hawaii,  by  its  fleshy 
leaves  and  the  unbranched  arrangement 
of  the  flower  cluster  (Wagner  et  al. 
1999). 

Centaurium  sebaeoides  has  been 
observed  flowering  in  April.  Flowering 
may  be  induced  by  heavy  rainfall. 
Populations  are  found  in  dry  areas,  and 
plants  are  more  likely  to  be  found 
following  heavy  rains.  Other  than  that, 
little  is  known  about  the  life  history  of 


this  plant.  Reproductive  cycles, 
longevity,  specific  environmental 
regulations,  and  limiting  factors  are 
generally  unknown  (Service  1999;  56  FR 
55770). 

Historically  and  currently, 
Centaurium  sebaeoides  is  known  bom 
Kauai.  Oahu,  Molokai,  Lanai,  and  Maui. 
On  Maui,  there  are  three  populations  of 
this  species,  with  a  total  of  more  than 
50  individuals,  on  State  and  privately 
owned  lands  at  Kahakuloa  Head, 
Lahoole,  and  Kupaa  Gulch  (Wagner  et 
al.  1999;  HINHP  Database  2001;  Service 
1999;  56  FR  55770). 

This  species  typically  grows  in 
volcanic  or  clay  soils  or  on  cliffs  in 
windward  coastal  areas  at  elevations 
between  0  and  194  m  (0  and  636  ft)  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Panicum  tonidum  (kakonakona), 
Lysimachia  mauritiana  (kolokolo        > 
kuahiwi),  Schiedea  globosa  (NCN), 
Lipochaeta  integri folia  (nehe),  Bidens 
mauiensis,  Scaevola  sericea,  or  Lycium 
sandwicense  (ohelo  kai)  (Service  1999; 
56  FR  55770;  Wagner  et  al.  1999;  HINHP 
Database  2001;  R.  Hobdy  et  al,  pers. 
comm.,  2001). 

The  major  threats  to  this  species  on 
Maui  are  habitat  degradation  by  feral 
goats  and  catUe;  competition  firom  the 
alien  plant  species  Leucaena 
leucocephala;  trampling  by  humans  on 
or  near  trails;  and  fire  (Service  1999;  56 
FR  55770). 

Clermontia  lindseyana  (oha  wai) 

Clennontia  lindseyana,  a  short-lived 
perennial  and  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
small,  branched  tree  that  grows  2.5  to  6 
m  (8.2  to  20  ft)  tall.  Clermontia 
lindseyana  is  either  terrestrial  or 
epiphytic,  living  on  the  surface  of  other 
plants.  The  upper  surface  of  the  oblong- 
shaped  leaves  is  dark  green  while  the 
lower  is  pale  green  or  purplish  and 
hairy.  Leaf  stalks  are  2.5-7  cm  (1-2.8  in) 
long  and  hairy.  Berries  are  2.5—4  cm  (1- 
1.6  in)  wide,  almost  round,  and  orange. 
Clermontia  lindseyana  is  easily 
separable  from  the  other  species  within 
this  genus  by  several  characters:  much 
larger  leaves  and  flowers,  similar  petals 
and  sepals,  and  spreading  floral  lobes. 
Rock  (1962)  commented  on  the  leaves 
being  conspicuously  hairy  beneath 
(Cuddihy  et  al.  1983;  Lammers  1999). 

This  species  was  observed  in  fruit 
fit>m  June  to  October,  and  in  flower 
&t)m  February  to  August.  Little  else  is 
known  about  the  life  history  of 
Clennontia  lindseyana.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 


1996a:  59  FR  10305;  HINHP  Database 
2001). 

Historically,  Clermontia  lindseyana 
was  known  from  Maui  and  the  island  of 
Hawaii.  The  two  Maui  populations  are 
located  in  Waiopai  and  Wailaulau 
Gulches  in  the  Kahikinui  and  Kula 
Forest  Reserves  on  State  and  private 
lands,  and  are  estimated  to  total  about 
330  individuals  (Service  1996a;  59  FR 
10305;  Arthiu-  Medeiros,  U.S.  Geological 
Survey,  Biological  Resources  Division, 
in  litt.  2000;  HINHP  Database  2001; 
GDSI  2001). 

On  Maui,  Clermontia  lindseyana 
grows  in  Acacia  koa  mesic  forest 
containing  one  or  ntore  of  the  following 
associated  native  plant  species: 
Cyrtandra  spp.,  native  fern  species.  Ilex 
anomala  (kawau),  Coprosma  spp.,  or 
Myrsine  spp.  at  elevations  between 
1,142  and  1.870  m  (3,747  and  6,134  ft) 
(HINHP  Database  2001;  Service  1996a; 
59  FR  10305;  R.  Hobdy  et  al.  pers. 
comm.,  2001). 

The  threats  to  Clermontia  lindseyana 
are  trampling  and  grazing  by  cattle, 
trampling  and  browsing  by  goats,  and 
rooting  and  trampling  by  pigs; 
competition  with  the  alien  plant 
Pennisetum  clandestinum;  and 
consumption  of  berries,  flowers,  and 
vegetation  by  black  rats  (Service  1996a; 
59  FR  10305). 

Clermontia  oblongifolia  ssp.  mauiensis 
(oha  wai) 

Clermontia  oblongifolia  ssp. 
mauiensis,  a  short-lived  perennial  and  a 
member  of  the  bellflower  family 
(Campanulaceae),  is  a  shrub  or  tree  with 
oblong  to  lance-shaped  leaves  on  leaf 
stalks  (petioles).  Clennontia  oblongifolia 
is  distinguished  from  other  members  of 
the  genus  by  its  calyx  and  corolla, 
which  are  similar  in  color  and  are  each 
fused  into  a  curved  tube  that  falls  off  as 
the  flower  ages.  The  species  is  also 
distinguished  by  the  leaf  shape,  the 
male  floral  parts,  the  shape  of  the  flower 
buds,  and  the  lengths  of  the  leaf  and 
flower  stalks,  the  flower,  and  the 
smooth  green  basal  portion  of  the  flower 
(the  hypanthium).  Clermontia 
oblongifolia  ssp.  mauiensis  is  reported 
frx>m  Maui  and  Lanai,  while  ssp. 
oblongifolia  is  only  known  from  Oahu 
and  ssp.  brevipes  is  only  known  from 
Molokai  (57  FR  20772;  Lammers  1988, 
1999). 

Clermontia  oblongifolia  ssp. 
mauiensis  is  knov<m  to  flower  fit)m 
November  to  July.  Little  else  is  knoum 
about  the  life  history  of  Clermontia 
oblongifolia  ssp.  mauiensis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
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limiting  factors  are  imknown  (Rock 
1919:  Service  1997;  57  FR  20772). 

Historically,  Clermontia  oblongifolia 
ssp.  mauiensis  known  bom  Lanai  and 
from  Honomanu  Valley  on  Haleakala, 
East  Maui.  Ciurently,  it  is  known  from 
Lanai  and  Maui.  On  West  Maui,  this 
taxon  is  currently  known  from  one 
population  with  an  unknown  number  of 
Individuals,  at  Kaulalewelewe  on 
privately  ovraed  land  within  the  West 
Maui  Moimtains  Watershed  Partnership 
(Service  1997;  57  FR  20772;  GDSI  2001; 
HINHP  Database  2001;  Lammers  1999). 

This  plant  typically  grows  on  the 
sides  of  ridges  and  ridge  tops  in 
Metrosideros  polymorpha-AonunaXeA 
montane  wet  forests  at  elevations 
between  414  and  1,764  m  (1,358  and 
5,787  ft)  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Dicranopteris  linearis,  Ilex 
anomala,  Myrsine  spp.,  Cheirodendron 
spp.  (NCN),  Coprosma  spp.,  Clermontia 
spp.,  Hedyotis  spp.,  or  Melicope  spp. 
(Service  1997;  57  FR  20772;  HINHP 
Database  2001;  R.  Hobdy  et  al.,  pers. 
comm.,  2001). 

The  only  known  population  of  this 
species  on  Maui  is  vulnerable  to 
extinction  from  a  natural  or  human- 
caused  environmental  disturbance  due 
to  its  small  size;  depressed  reproductive 
vigor;  competition  with  the  alien  plan 
species  Tibouchina  herbacea;  and 
habitat  degradation  by  feral  pigs 
(Service  1997;  57  FR  20772). 

Clermontia  peleana  (oha  wai) 

Clermontia  peleana,  a  member  of  the 
bellflower  family  (Campanulaceae)  and 
a  short-lived  perennial,  is  an  epiphytic 
shrub  or  tree  that  grows  on  native  trees 
and  tree  ferns.  Two  subspecies  are 
recognized:  C.  peleana  ssp.  singuliflora 
(greenish-white  petals)  and  C.  peleana 
ssp.  peleana  (blackish-purple  petals). 
This  species  can  be  separated  from  other 
Hawaiian  members  of  the  genus  by  its 
epiphytic  grov»:th,  small  triangular  green 
calyx  lobes,  and  single-lipped  flowers 
(Lammers  1999). 

Clermontia  peleana  has  been 
observed  in  flower  during  June  and 
November,  and  in  fruit  during 
November.  Little  else  is  known  about 
the  life  history  of  Clermontia  peleana. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a;  59  FR  10305;  HINHP  Database 
2001). 

Clermontia  peleana  ssp.  singuliflora 
was  formerly  found  on  the  island  of 
Hawaii  and  on  East  Maui,  but  has  not 
been  seen  in  either  place  since  the  early 
1900s  (HINHP  Database  2001;  Wagner  et 


al.  1999,  L.  Perry,  pers.  comm.,  2000; 
Service  1996a;  59  FR  10305). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species: 
associated  with  Clermontia  peleana  on 
the  island  of  Maui  (Service  1996a;  59  FR 
10305;  R.  Hobdy  et  al.,  pers.  comm., 
2001). 

Nothing  is  knovra  of  the  threats  to 
Clennontia  peleana  on  the  island  of 
Maui  (Service  1996a;  59  FR  10305). 

Colubrina  oppositiofolia  (kauila) 

Colubrina  oppositiofolia,  a  member  of 
the  buckthorn  family  (Rhamnaceae),  is  a 
long-lived  tree  with  extremely  hard  red 
wood.  This  species  is  readily 
distinguished  from  the  other  species  in 
Hawaii  by  the  opposite  leaf  position, 
dxill  leaf  surface,  and  entire  leaf  margins 
(Wagner  etoi.  1999). 

This  species  has  been  observed  in 
fruit  and  flower  in  September  and  June, 
and  in  flower  dining  December  and 
January.  Little  else  is  known  about  the 
life  history  of  Colubrina  oppositiofolia. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (HINHP 
Database  2001;  Service  1996a;  59  FR 
10305). 

Historically  and  currently,  Colubrina 
oppositiofolia  is  known  from  Oahu, 
Maui,  and  the  Island  of  Hawaii. 
Currently  on  Maui,  there  are  two 
populations  containing  one  individual 
each  on  privately  owned  land  in 
Honokawai  and  in  Auwahi  in  the  Hana 
District  (Service  1996a;  59  FR  10305; 
Warshauer  1998;  GDSI  2001;  HINHP 
Database  2001J. 

Habitats  of  this  species  are  lowland 
dry  and  mesic  forests  dominated  by 
Diospyros  sandwicensis,  at  elevations 
between  192  and  929  m  (630 and  3,047 
ft)  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Dodonaea  viscosa,  Canavalia 
spp.  (awikiwiki),  Wikstroemia  spp., 
Psydrax  odorata,  Pleomele  auwahiensis, 
Freycinetia  arborea  (ieie),  Metrosideros 
polymorpha,  Microlepia  strigosa,  Bidens 
micrantha  spp.  micrantha  (kookoolau), 
or  Reynoldsia  sandwicensis  (HINHP 
Database  2001;  Service  1996a;  59  FR 
10305;  R.  Hobdy  et  al,  pers.  comm., 
2001). 

The  threats  to  this  species  on  Maui 
are  habitat  destruction  by  feral  pigs; 
competition  with  the  alien  plants 
Lantana  camara,  Pennisetum  setaceum, 
or  Schinus  terebinthifolius;  black  twig 
borer;  Chinese  rose  beetles  (Adoretus 
sinicus);  fire;  and  its  small  population 
niunbers  and  limited  distribution 
(Service  1996a;  59  FR  10305). 


Ctenitis  squamigera  (pauoa) 

Ctenitis  squamigera  is  a  short-lived 
perennial  of  the  spleenwort  family 
(Aspleniaceae).  It  has  a  rhizome 
(horizontal  stem)  5  to  10  nun  (0.2  to  0.4 
in)  thick,  creeping  above  the  groimd  and 
densely  covered  with  scales  similar  to 
those  on  the  lower  part  of  the  leaf  stalk. 
The  leaf  stalks  are  densely  clothed  writh 
tan-colored  scales  up  to  1.8  cm  (0.7  in) 
long  and  1  mm  (0.04  in)  wide.  The  sori 
are  tan-colored  when  mature  and  are  in 
a  single  row  one-third  of  the  distance 
from  the  margin  to  the  midrib  of  the 
ultimate  segments.  The  indusiiun  (the 
membrane  enclosing  the  sori)  is  whitish 
before  wrinkling,  thin,  suborbicular 
with  a  narrow  sinus  extending  about 
halfway,  glabrous  except  for  a  circular 
margin  which  is  ciliolate  with  simple 
several-celled  glandular  and 
nonglandular  hairs  arising  directly  from 
the  margin  or  from  the  deltoid  base. 
Ctenitis  squamigera  can  be  readily 
distinguished  from  other  Hawaiian 
species  of  Ctenitis  by  the  dense  covering 
of  tan-colored  scales  on  its  frond 
(Degener  and  Degener  1957;  Wagner  and 
Wagner  1992). 

Littie  is  knovra  about  the  life  history 
of  Ctenitis  squamigera.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  specific  environmental 
requirements,  and  limiting  factors  are 
unknown  (Service  1998a;  59  FR  49025). 
Historically,  Ctenitis  squamigera  was 
recorded  from  the  islands  of  Kauai, 
Oahu,  Molokai,  Lanai,  Maui,  and 
Hawaii.  It  is  currently  foimd  on  Oahu, 
Lanai,  Molokai,  and  Maui.  On  Maui, 
there  are  currently  six  populations  with 
41  individuals  on^State  (West  Maui 
Forest  Reserve)  and  privately  owned 
lands  at  Honolua,  Kahana,  Honokawai, 
Wahikuli,  Kapilau  Ridge,  Paupau,  and 
Hukoula  within  the  West  Maui 
Mountains  Watershed  Partnership 
(GDSI  2001;  H.  Oppenheimer,  in  litt. 
2000;  K.  Wood,  pers.  comm..  2000;  J. 
Lau,  pers.  comm.,  2000  and  in  litt.  2000; 
HINHP  Database  2001;  Service  1998a; 
59  FR  49025). 

This  species  is  found  in  the  forest 
imderstory,  in  Metrosideros  polymorpha 
montane  wet  forest  or  diverse  mesic 
forest  at  elevations  between  74  and 
1,593  m  (243  and  5,226  ft)  and 
containing  one  or  more  of  the  following 
native  plant  species:  Alyxia  oliviformis, 
Freycinetia  arborea,  Coprosma  spp., 
Pleomele  spp.  (hala  pepe),  Sadleria 
spp.,  Doodia  spp.  (okupukupu  lauii), 
Pittosporum  spp.  (hoawa).  Dryopteris 
spp.  (NCN).  Bobea  spp.  (ahakea), 
Antidesma  spp.  (hame),  Peperomia  spp. 
(ala  ala  wainui),  Dicranopteris  linearis, 
Schiedea  pubescens  var.  pubescens 
(NCN),  Hibiscus  kokio  ssp.  kokio 
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(kokio),  Hedyotis  terminalis,  Pritchardia 
spp.,  Remya  mauiensis.  Canavalia  spp.. 
Myrsine  spp.,  Psychotria  spp.,  or 
Xylosma  spp.  (Service  1998a:  59  FR 
49025;  HINHP  Database  2001;  H. 
Oppenheimer,  pers.  comin.,  2000;  R. 
Hobdy  et  al.,  pers.  comin.,  2001). 
The  primary  threats  to  Ctenitis 
squamigem  are  habitat  degradation  by . 
feral  pigs,  goats,  and  axis  deer; 
competition  with  alien  plant  species, 
especially  Psidium  cattleianum  and 
Schinus  terebinthifoliusihie;  and 
extinction  from  naturally  occurring 
events  due  to  the  small  number  of 
existing  populations  and  individuals 
(Service  1998a;  59  FR  49025). 

Cyanea  grimesiana  ssp.  grimesiana 
(haha) 

Cyanea  grimesiana  ssp.  grimesiana,  a 
short-lived  member  of  the  bellflower 
family  (Campanulaceae),  is  a  perennial 
shrub  with  pinnately  divided  leaves. 
This  species  is  distinguished  from 
others  in  this  endemic  Hawaiian  genus 
by  the  piimately  lobed  leaf  margins  and 
the  width  of  the  leaf  blades.  This 
subspecies  is  distinguished  from  the 
other  two  subspecies  by  the  shape  and 
size  of  the  calyx  lobes,  which  overlap  at 
the  base  (Lammers  1990). 

On  Molokai,  flowering  plants  have 
been  reported  in  July  and  August.  Little 
else  is  known  about  the  life  history  of 
Cyanea  grimesiana  ssp.  grimesiana. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
enviroiunental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  61  FR  53108). 

Historically  and  currently,  Cyanea 
grimesiana  ssp.  grimesiana  is  known 
from  Oahu,  Molokai,  Lanai,  and 
scattered  locations  on  Maui.  Currently 
on  Maui,  there  are  two  populations  with 
a  total  of  five  individuals  on  privately 
owned  land  in  lao  Valley  and  Kapilau 
Ridge  (Service  1999;  61  FR  53108;  GDSI 
2001;  HINHP  Database  2001). 

This  species  is  typically  found  on 
rocky  or  steep  slopes  of  stream  banks  in 
wet  forest  gulch  bottoms  often 
dominated  by  Metrosideros  polymorpha 
at  elevations  between  312  and  1,617  m 
(1.024  and  5,305  ft)  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Antidesma  spp., 
Bobea  spp.,  Myrsine  spp.,  Nestegis 
sandwicensis,  Psychotria  spp.,  or 
Xylosma  spp.  (Service  1999;  61  FR 
53108;  R.  Hobdy  et  al.,  pers.  comm., 
2001). 

The  threats  to  this  species  on  Maui 
are  habitat  degradation  and/or 
destruction  caused  by  axis  deer,  goats, 
and  pigs;  competition  with  various  alien 
plants;  randomly  naturally  occurring 
events  that  could  cause  extinction  due 


to  the  small  number  of  existing 
individuals;  trampling  by  hikers; 
landslides;  rats;  and  slugs  (Service  1999; 
61  FR  53108). 

Cyanea  lobata  (haha) 

Cyanea  lobata,  a  short-lived  member 
of  the  bellflower  family 
(Campanulaceae),  is  a  sparingly 
branched  perennial  shrub  with  smooth 
to  somewhat  rough  stems  and  oblong, 
irregularly  lobed  leaves.  This  species  is 
distinguished  from  other  species  of 
Cyanea  by  the  size  of  the  flower  and  the 
irregidarly  lobed  leaves  with  petioles 
(Lammers  1990). 

Cyanea  lobata  is  known  to  flower 
from  August  to  February,  even  in 
individuals  as  small  as  50  cm  (20  in)  in 
height.  Little  else  is  known  about  the 
life  history  of  Cyanea  lobata.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Rock 
1919;  I^ener  1936;  Service  1997;  57  FR 
20772). 

Historically,  Cyanea  lobata  was 
known  bom  Lanai  and  West  Maui.  It  is 
no  longer  extant  on  Lanai.  On  Maui, 
there  are  ciurently  four  populations 
with  a  total  of  12  individuals  on 
privately  owned  land  within  the  West 
Maui  Mountains  Watershed  Partnership 
at  Kaulalewelewe,  Honolowai. 
Honokohau,  and  Waikapu  (Lammers 
1999;  GDSI  2001:  HINHP  Database  2001; 
Service  1997;  57  FR  20772). 

This  species  has  been  seen  and 
collected  on  steep  stream  banks  in  deep 
shade  in  wet  forest  at  elevations 
between  204  and  1,531  m  (669  and 
5,020  ft)  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Touchardia  latifolia,  Morinda 
trimera  (nonl  kuahiwi),  Metrosideros 
polymorpha,  Clermontia  kakeana, 
Cykandra  spp.,  Xylosma  spp., 
Psychotria  spp.,  Antidesma  spp., 
Pipturus  albidus,  Peperomia  spp., 
Touchardia  latifolia.  Freycinetia 
arborea,  Pleomele  spp.,  or  Athyrium 
spp.  (akolea)  (Service  1997;  57  FR 
20772;  Lammers  1999;  HINHP  Database 
2001;  R.  Hobdy  et  al.,  pers.  comm., 
2001). 

The  threats  to  this  species  on  Maul 
are  habitat  degradation  by  feral  pigs; 
depressed  reproductive  vigor;  and 
natural  or  human-caused  environmental 
dlstxirbance  that  could  easily  be 
catastrophic  to  the  only  known 
population  due  to  the  small  number  of 
remaining  individuals  and  the  limited 
and  scattered  distribution  of  the  species 
(Service  1997;  57  FR  20772). 


Cyrtandra  munwi  (ha  iwale) 

Cyrtandra  munroi,  a  short-lived 
perennial  and  member  of  the  African 
violet  family  (Gesneriaceae),  is  a  shrub 
with  opposite,  elliptic  to  almost  circular 
leaves  which  are  sparsely  to  moderately 
hairy  on  the  upper  surface  and  covered 
with  velvety,  rust-colored  hairs 
imdemeath.  This  species  is 
distinguished  from  other  species  of  the 
genus  by  the  broad  opposite  leaves,  the 
length  of  the  flower  cluster  stalks,  the 
size  of  the  flowers,  and  the  amount  of - 
hair  on  various  parts  of  the  plant 
(Wagner  et  al.  1999). 

Some  work  has  been  done  on  the 
reproductive  biology  of  some  species  of 
Cyrtandra,  but  not  on  that  of  C.  munroi 
specifically.  The  pollinators  of  these 
plants  have  not  been  identified, 
although  studies  indicate  that  a  specific 
pollinator  may  be  necessary  for 
successful  pollination.  Seed  dispersal 
may  be  carried  out  by  birds  which  eat 
the  fruits.  Little  else  is  known  about  the 
life  history  of  Cyrtandra  munroi. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995b;  57  FR  20772). 

Historically  and  currently,  Cyrtandra 
munroi  is  known  from  Lanai  and  West 
Maui.  Currently  on  Maui,  there  are  four 
populations  with  a  total  of 
approximately  1,000  individuals  on 
private  and  State  (West  Maui  Forest 
Reserve)  ovirned  lands  within  the  West 
Maui  Mountains  Watershed  Partnership 
In  Kahanaiki  Gulch,  Pulepule  Gulch, 
Honokahua  Gulch,  along  Makamakaole 
Stream,  and  Hahakea  (Wagner  et  al. 
1999;  GDSI  2001;  HINHP  Database  2001; 
Service  1995b;  57  FR  20772). 

The  habitat  of  this  species  is  rich, 
moist  to  wet,  moderately  steep  talus 
slopes  in  lowland  wet  Metrosideros 
polymorpha  forest  at  elevations  between 
390  and  1.108  m  (1,280  and  3,635  ft) 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Diospyros  spp.  (lama), 
Strongylodon  ruber  (nuku  iiwi), 
Hedyotis  acuminata.  Clermontia  spp., 
Alyxia  oliviformis,  Bobea  spp., 
Coprosma  spp.,  Freycinetia  arborea. 
Melicope  spp.,  Myrsine  spp.,  Perrottetia 
sandwicensis.  Pipturus  spp.  (mamaki), 
Pittosporum  spp.,  Pouteria 
sandwicensis,  Psychotria  spp.,  Sadleria 
spp.,  Scaevola  spp.  (naupaka),  Xylosma 
spp.,  Sicyos  spp.,  Zanthoxylum  kauense 
(ae),  or  other  Cyrtandra  spp.  (Service 
1995b;  57  FR  20772;  HINHP  Database 
2001;  R.  Hobdy  et  qA,  pers.  comm., 
2001). 

The  threats  to  this  species  on  Maui 
are  from  competition  with  the  alien 
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plant  species  Psidium  cattleianum. 
Pluchea  symphytifolia  (sourbush), 
Melinis  minutiflora.  Rubus  rosifolius, 
and  Paspalum  conjugatum;  loss  of 
appropriate  pollinators;  a  very  small 
number  of  extant  individuals  which  can 
cause  depressed  reproductive  vigor;  and 
the  effects  of  random  environmental 
events  that  could  easily  be  catastrophic 
to  the  only  known  population  on  Maui 
(Service  1995b;  57  FR  20772). 

Delissea  undulata  (NCN) 

Delissea  undulata,  a  member  of  the 
bellflower  family  (CampaniUaceae)  and 
a  short-lived  pereimial,  is  an 
unbranched,  palm-like,  woody-stemmed 
tree,  with  a  dense  cluster  of  leaves  at  the 
tips  of  the  stems.  One  or  two  knob-like 
structiires  often  occur  on  the  back  of  the 
flower  tube.  Three  subspecies,  all  but 
the  last  of  which  are  considered  extinct, 
may  be  separated  on  the  basis  of  leaf 
shape  and  margin  characters:  D. 
undulata  var.  kauaiensis  (leaf  blades  are 
oval  and  flat-margined  with  sharp  teeth) 
(Kauai),  D.  undulata  var.  niihauensis 
(leaf  blades  are  heart  shaped  and  flat- 
margined  with  shallow,  rounded  teeth) 
(Niihau)  and  D.  undulata  var.  undulata 
(leaf  blades  are  elliptic  to  lance-shaped 
and  wavy-margined  with  small,  sharply 
pointed  teeth)  (Maui,  Hawaii).  This 
species  is  separated  from  the  other 
.  closely  related  members  of  the  genus  by 
Its  large  flowers  and  berries  and  broad 
leaf  bases.  Delissea  undulata  ssp. 
undulata  is  the  only  subspecies  knovra 
from  Maul  (Lammers  1999). 

Delissea  undulata  var.  undulata  was 
observed  in  fi^ut  and  flower  during 
December.  Little  else  is  knowm  about  the 
life  history  of  Delissea  undulata  var. 
undulata.  Flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  unknown 
(Service  1996a;  61  FR  53124;  HINHP 
Database  2001). 

Delissea  undulata  var.  undulata  was 
known  from  southwestern  Maul, 
western  Hawaii  and  Nllahu.  Ciurrently  it 
occurs  Kauai  and  the  island  of  Hawaii 
(GDSI  2001;  HINHP  Database  2001; 
Linda  Pratt,  U.S.  Geological  Survey- 
Biological  Resources  Division,  et  al., 
pers.  comm.,  2001;  K.  Wood  pers 
comm.,  2001;  Service  1996a;  61  FR 

,  53124).  ,  ^         ,        , 

Nothing  is  knowm  of  the  preferred 
'  habitat  of  or  native  plant  species 

associated  with  Delissea  undulata  var. 

undulata  on  the  island  of  Maui  (Service 

1996a;  61  FR  53124;  R.  Hobdy  et  al., 

pers.  comm.,  2001). 
Nothing  is  knovra  of  the  threats  to 

Delissea  undulata  var.  undulata  on  the 

island  of  Maul  (Service  1996a;  61  FR 

53124). 


Diellia  erecta  (Asplenium-leaved  diellia) 

Diellia  erecta,  a  short-lived  pereimial 
fern  In  the  spleenwort  family 
(Asplenlaceae),  grows  in  tufts  of  three  to 
nine  lance-shaped  fronds  emerging  from 
a  rhizome  covered  with  brovra  to  dark 
gray  scales.  This  species  differs  from 
other  members  of  the  genus  In  having 
brown  or  dark  gray  scales  usually  more 
than  2  cm  (0.8  in)  in  length,  fused  or 
separate  sori  along  both  margins,  shiny 
black  midribs  that  have  a  hardened 
surface,  and  veins  that  do  not  usually 
encircle  the  sori  (Smith  1934;  Degener 
and  Greenwell  1950;  Wagner  1952). 

Little  is  known  about  the  life  history 
of  Diellia  erecta.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknovra  (Service 
1999;  59  FR  56333). 

Historically,  Diellia  erecta  was  known 
on  Kauai,  Oahu,  Molokai,  Lanai,  Maui, 
and  the  island  of  Hawaii.  Currently,  it 
Is  only  known  fit)m  Molokai,  Maui,  and 
Hawaii.  On  Maul,  there  are  five  known 
populations  with  a  total  of  35  individual 
plants  on  State  (West  Maui  Forest 
Reserve,  Manawainul  Plant  Sanctuary, 
and  Department  of  Hawaiian  Home 
Lands)  or  privately  ovmed  lands  within 
the  West  Maui  Mountains  Watershed 
Partnership  in  lao  Valley,  Hanaulaiki, 
Manawainul  Giilch,  Near  Pollpoli  in 
Kamaole  and  West  of  Waiopai  Gulch 
(Service  1999;  59  FR  56333;  GDSI  2001; 
HINHP  Database  2001). 

This  species  is  foimd  In  steep  slopes 
or  gulch  sides  in  deep  shade  in  Acacia 
koa-Metrosideros  polymorpha  low-to 
mld-elevatlon  meslc  forests  at  elevations 
between  338  and  1,744  m  (1,109  and 
5,722  ft)  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Styphelia  tameiameiae. 
Melicope  spp.,  Coprosma  spp., 
Dodonaea  viscosa,  Dryopteris 
unidentata  (NCN),  Myrsine  spp., 
Psychotria  spp.,  or  Osteomeles 
anthyllidifolia  (HINHP  Database  2001; 
Service  1999;  59  FR  56333;  R.  Hobdy  et 
al.,  pers.  comm.,  2001). 

The  major  threats  to  Diellia  erecta  on 
Maul  are  habitat  degradation  by  pigs, 
goats,  and  cattle;  competition  with  alien 
plant  species.  Including  Blechnum 
occidentale  (NCN);  and  random 
natiu-ally  occiuring  events  that  could 
cause  extinction  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  Individuals  (Service 
1999;  59  FR  56333). 
Diplazium  molokaiense  (NCN) 

Diplazium  molokaiense,  a  short-lived 
perennial  member  of  the  woodfem 
family  (Dryopterldaceae),  has  a  short 


prostrate  rhizome  and  green  or  straw- 
colored  leaf  stalks  with  thin-textured 
fronds.  This  species  can  be 
distinguished  from  other  species  of 
Diplazium  in  the  Hawaiian  Islands  by  a 
combination  of  characteristics, 
including  venation  pattern,  the  length 
and  arrangement  of  the  sori,  frond 
shape,  and  the  degree  of  dissection  of 
the  frond  (Wagner  and  Wagner  1992). 

Litde  is  known  about  the  life  history 
of  Diplazium  molokaiense.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 
1998a;  59  FR  49025). 

Historically,  Diplazium  molokaiense 
was  found  on  Kauai,  Oahu,  Molokai, 
Lanai,  and  Ainahou  Valley  and  Mallko 
Gulch  (East  Maui)  and  Wailuku  (lao) 
Valley  and  Waikapu  (West  Maui)  on 
Maui.  Currently,  this  species  is  only 
known  from  Mam.  Four  populations 
with  a  total  of  23  individuals  are  found 
on  State  (Kula  and  Kahikinui  Forest 
Reserves)  and  privately  ovsmed  lands 
within  the  East  Maul  Watershed 
Partnership  Near  Pollpoli  in  Kamaole, 
between  Kahakapao  Gulch  and  Puu  O 
Kakae,  Honomanu,  and  Waiopai  Gulch 
(Warshauer  1998;  GDSI  2001;  HINHP 
Database  2001;  Service  1998a;  59  FR 

49025). 

This  species  occurs  near  water 
courses  often  In  proximity  to  waterfalls 
in  lowland  or  montane  meslc 
Metrosideros  polymorpha-Acaciakoa 
forest  at  elevations  between  273  and 
1,917  m  (896  and  6,289  ft)  (Service 
1998a;  59  FR  49025;  HINHP  Database 
2001;  R.  Hobdy  etal..  pers.  comm., 

2001). 

The  primary  threats  on  Mam  are 
habitat  degradation  by  feral  goats,  cattle, 
pigs,  and  axis  deer;  competition  with 
alien  plant  species;  decreased 
reproductive  vigor;  and  extinction  from 
randomly  occurring  natural  events  due 
to  the  small  nimiber  of  populations  and 
individuals  (Service  1998a;  59  FR 
49025;  HINHP  Database  2001). 

Flueggea  neowawraea  (mehamehame) 
Flueggea  neowawraea,  a  long-lived 
perennial  and  a  member  of  the  spurge 
family  (Euphorbiaceae),  is  a  large  tree 
with  white  oblong  pores  covering  its 
scaly,  pale  brown  bark.  This  species  is 
the  only  member  of  the  genus  found  in 
Hawaii  and  can  be  distinguished  from 
other  species  in  the  genus  by  its  large 
size,  scaly  bark,  the  shape,  size,  and 
color  of  the  leaves,  flowers  clustered 
along  the  branches,  and  the  size  and 
shape  of  the  finiits  (Liimey  1982; 
Hayden  1999). 

Individual  trees  of  Flueggea 
neowawraea  bear  only  male  or  female 
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flowers,  and  must  be  cross-pollinated 
from  a  different  tree  to  produce  viable 
seed.  Little  else  is  known,  about  the  life 
history  of  Flueggea  neowawraea. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Hayden 
1999;  Service  1999;  59  FR  56333). 

Historically,  Flueggea  neowawmea 
was  known  from  the  islands  of  Molokai, 
Oahu,  Kauai,  and  Hawaii.  Currently, 
populations  are  known  from  Kauai, 
Oahu,  East  Maui,  and  Hawaii.  On  Maui, 
there  are  three  populations  with  a  total 
of  five  trees  on  State  (Department  of 
Hawaiian  Home  Lands)  and  privately 
owned  lands  at  Auwahi,  and  above  the 
Lualailua  and  Alena  (GDSI  2001;  HINHP 
Database  2001;  Mahealani 
Kaiaokamelie,  (formerly  with) 
Ulupalakua  Ranch,  in  litt.  2000;  Service 
1999;  59  FR  56333). 

Flueggea  neowawraea  occurs  in  dry  or 
mesic  forest  at  elevations  between  633 
and  971  m  (2,078  and  3,186  ft)  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Alectryon  macrococcus,  Bobea 
timonioides  (ahakea),  Charpentiera  spp. 
(papala),  Myrsine  lanaiensis  (kolea), 
Tetraplasandra  spp.  (oheohe), 
Diplazium  sandwichianum,  Nesoluma 
polynesicum  (keahi),  Diospyros  spp., 
Antidesma  pulvinatum,  Psydrax 
odorata,  Nestegis  sandwicensis, 
Rauvolfia  sandwicensis  (hao),  Pleomele 
spp.,  Pouteria  sandwicensis,  or 
Pleomele  auwahiensis  (HINHP  Database 
2001;  Service  1999;  59  FR  56333;  R. 
Hobdy  et  al.,  pers.  comm.,  2001). 

The  threats  to  the  populations  on 
Maui  are  the  black  twig  borer;  habitat 
degradation  by  feral  pigs,  goats,  deer, 
and  cattle;  competition  with  alien  plant 
species;  depressed  reproductive  vigor; 
the  risk  of  extinction  from  a  random     ' 
environmental  event  due  to  the  small 
nimiber  of  individuals;  and  predation  of 
the  fruit  by  rats  (Service  1999;  59  FR 
56333;  HINHP  Database  2001). 

Gouania  vitifolia  (NCN) 

GouanJa  vitifolia,  a  member  of  the 
buckthorn  family  (Rhamnaceae)  and  a 
short-lived  perennial,  is  a  climbing 
shrub  with  tendriled  flowering 
branches.  This  species  differs  from  other 
members  of  its  genus  by  having 
flowering  branches  with  a  tendril  and 
coarsely  crenate  (wavy)  to  serrate- 
dentate  (toothed)  leaf  margins  (Wagner 
et  al.  1999). 

In  winter  and  late  spring  the  main 
vine  of  Gouania  vitifolia  produces  new 
young  side  shoots  which  soon  die. 
Plants  have  been  observed  flowering 
from  late  November  to  January,  but 
flowering  probably  depends  on 


precipitation.  Little  else  is  known  about 
the  life  history  of  Gouania  vitifolia. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998b;  59  FR  32932). 

Historically,  Gouania  vitifolia  was 
known  from  West  Maui,  the  Kau  District 
of  the  island  of  Hawaii,  and  Oahu.  The 
species  currently  occurs  on  Oahu  and 
on  the  island  of  Hawaii  (GDSI  2001;  Jon 
Giffin,  DOFAW.  in  litt.  2000;  Service 
1998b;  59  FR  32932). 

On  Maui,  Gouania  vitifolia  typically 
grows  on  the  sides  of  ridges  and  gulches 
in  dry  to  mesic  forests  at  elevations 
between  155  and  1,326  m  (509  and 
4,350  ft).  Associated  plant  species 
include  Erythrina  sandwicensis, 
Dodonaea  viscosa,  Hibiscus  amottianus 
(kokio  keokeo),  Pipturus  albidus,  Urera 
glabra  (opuhe),  Chamaesyce  spp. 
(akoko),  Psychotria  spp.,  Hedyotis  spp., 
Melicope  spp.,  Nestegis  sandwicensis, 
Bidens  spp.,  CaKX  meyenii  (NCN),  and 
Diospyros  sandwicensis  (J.  Lau,  pers. 
comm.,  2001;  Service  1998b;  59  FR 
32932). 

Nothing  is  known  of  the  threats  to 
Gouania  vitifolia  on  the  island  of  Maui 
(Service  1998b;  59  FR  32932). 

Hedyotis  coriacea  (kio  ele) 

Hedyotis  coriacea,  a  member  of  the 
coffee  family  (Rubiaceae),  is  a,  small, 
short-lived  perennial  shrub  with 
leathery  leaves  which  are  generally 
elliptic  to  oblong  in  shape,  3  to  8  cm 
(1.2  to  3.1  in)  long  and  usually  1.5  to  3 
cm  (0.6  to  1.2  in)  wide.  This  species  is 
distinguished  from  others  of  the  genus 
by  its  small,  triangular  calyx  lobes, 
which  do  not  enlarge  in  fruit,  and  the 
combination  of  capsules  which  are 
longer  than  wide  and  flower  buds  which 
are  square  in  cross  section  (Wagner  et  al. 
1999). 

Little  is  known  about  the  life  history 
of  Hedyotis  coriacea.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997;  57  FR  20772). 

Historically,  Hedyotis  coriacea  was 
known  itoxn  Oahu  and  the  Island  of 
Hawaii.  Considered  extinct  on  all 
islands  in  recent  years,  this  species  was 
discovered  in  1990  by  Steve  Perlman  in 
the  State  owned  Lihau  section  of  the 
West  Maui  NAR  and  in  1991  on  the 
1859  la/a  flow  in  the  Pohakuloa 
Training  Area,  Island  of  Hawaii. 
Ciurently,  only  a  single  individual  is 
known  from  West  Maui  on  State  owned 
land  withing  the  West  Maui  Mountains 
Watershed  Partnership  (GDSI  2001; 


HINHP  Database  2001;  Service  1997;  57 
FR  20772). 

Hedyotis  coriacea  is  foimd  on  steep, 
rocky,  slopes  in  dry  lowland  Dodonaea 
viscosa  dominated  shrublands  at 
elevations  between  110  and  937  m  (361 
and  3,074  ft)  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Sida  fallax,  Gouania 
hillebrandii  (NCN),  Bidens  menziesii 
(kookoolau),  Lipochaeta  lavarum, 
Myoporum  sandwicense,  or  Schiedea 
menziesii  (NCN)  (HINHP  Database  2001; 
Service  1997;  57  FR  20772;  R.  Hobdy  et 
al.,  pers.  comm.,  2001). 

Tne  single  remaining  individual  of 
Hedyotis  coriacea  on  Maui  is  threatened 
by  extinction  from  a  random  naturally 
occurring  event  (Service  1997;  57  FR 
20772). 

Hedyotis  mannii  (pUo) 

Hedyotis  mannii,  a  member  of  the 
coffee  family  (Rubiaceae),  is  a  short- 
lived perennial  plant  with  smooth, 
usually  erect  stems  30  to  60  cm  (1  to  2 
ft)  long,  which  are  woody  at  the  base 
and  four-angled  or  winged.  The  leaves 
are  opposite,  thin  in  texture,  and  elliptic 
to  sometimes  lance-shaped.  Stipides 
(leaf-like  appendages),  which  are 
attached  to  the  slightly  winged  leaf 
stalks  where  they  join  and  clasp  the 
stem,  are  triangular.  Flowers  are 
arranged  in  loose  clusters  up  to  30  cm 
(1  ft)  long  at  the  ends  of  the  stems  and 
are  either  bisexual  or  female.  This 
species'  growth  habit,  its  quadrangular 
or  winged  stems,  the  shape,  size,  and 
texture  of  its  leaves,  and  its  dry.capside, 
which  opens  when  mature,  separate  it 
from  other  species  of  the  genus  (Wagner 
et  al.  1999). 

Little  is  known  about  the  life  history 
of  Hedyotis  mannii.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  foctors  are  unknown  (Service 
1996b;  57  FR  46325). 

CurrenUy  and  historically,  Hedyotis 
tnannii  is  known  from  Lanai,  West 
Maui,  and  Molokai.  On  Maui,  there  is  a 
single  population  of  approximately  20 
individuals  located  on  private  land  in 
Kauaula  Valley  (Service  1996b;  57  FR 
46325;  GDSI  2001;  K.  Wood  in  litt. 
2000). 

The  population  on  Maui  is  found  on 
basalt  cliffs  along  stream  banks  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest  at  elevations 
between  340  and  1,593  m  (1,115  and 
5,226  ft)  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Machaerina  spp.  (uki),  Carex 
meyenii,  Phyllostegia  spp.  (NCN), 
Hedyotis  acuminata,  Cyrtandra 
platyphylla  (haiwale),  Cyanea  spp. 
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(haha),  Psychotria  spp.,  Pipturus 
albidus,  Boehmeria  grandis,  Urera 
glabra,  Touchardia  latifolia,  Cyrtandra 
ffvyi  (haiwale),  Cyrtandra  hawaiensis 
(haiwale),  or  Isachne  distichophylla 
(ohe)  (K.  Wood  in  litt.  2000;  Service 
1996b;  57  FR  46325;  R.  Hobdy  et  al., 
pers.  comm.,  2001). 

Hedyotis  mannii  on  Maui  is 
threatened  by  landslides;  competition 
with  the  alien  plant  species  Rubus 
rosifolius,  Ageratina  adenophora, 
Buddleia  asiatica  (butterfly  bush), 
Pluchea  carolinensis  (sourbush),  and 
Clidemia  hirta;  and  the  low  number  of 
individuals  makes  it  extremely 
vulnerable  to  extinction  by  random 
naturally  occurring  events  (Service 
1996b;  57  FR  46325;  K.  Wood  in  litt. 
2000). 
Hesperomannia  art)orescens  (NCN) 

Hesperomannia  arborescens,  a  long- 
lived  perennial  of  the  aster  family 
(Asteraceae),  is  a  small  shrubby  tree  that 
usually  stands  1.5  to  5  m  (5  to  16  ft)  tall. 
This  member  of  an  endemic  Hawaiian 
genus  differs  from  other  Hesperomannia 
species  in  having  the  following 
combination  of  characteristics:  erect  to 
ascending  flower  heads,  thick  flower 
head  stalks,  and  usually  hairless  and 
relatively  narrow  leaves  (Wagner  et  al. 

1999). 

This  species  has  been  observed  in 
flower  from  April  through  June  and  fruit 
during  March  and  Jime.  Little  else  is 
known  about  the  life  history  of 
Hesperomannia  arborescens.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknowm  (Service 
1998b;  59  FR  14482). 

Hesperomaimia  arborescens  was 
formerly  known  from  Lanai,  Molokai, 
and  Oahu.  This  species  is  now  known 
from  Oahu,  Molokai,  and  Maui.  There 
are  currently  two  popiUations  with  a 
total  of  six  individuals  on  State 
(Kahukuloa  section  West  Maui  NAR) 
and  privately-owned  lands  in 
Honokohau  and  Lanilii  within  the  West 
Maui  Mountains  Watershed  Partnership 
(GDSI  2001;  HINHP  Database  2001; 
Service  1998b;  59  FR  14482). 

Hesperomaimia  arborescens  is  foimd 
on  slopes  or  ridges  in  lowland  mesic  or 
wet  forest  at  elevations  between  346  and 
1,335  m  (1,135  and  4,380  ft)  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Metrosideros  polymorpha,  Myrsine 
sandwicensis  (kolea),  Isachne 
distichophylla.  Pipturus  spp., 
Antidesma  spp.,  Psychotria  spp., 
Clermontia  spp.,  Cibotium  spp., 
Dicranopteris  linearis,  Bobea  spp., 
Coprosma  spp.,  Sadleria  spp.,  Melicope 


spp.,  Machaerina  spp.,  Cheirodendron 
spp.,  or  Freycinetia  arborea  (HINHP 
Database  2001;  Service  1998b;  59  FR 
14482;  R.  Hobdy  et  al.  pers.  comm., 

2001). 

The  major  threats  to  Hesperomannia 
arborescens  on  Maui  are  habitat 
degradation  by  feral  pigs  and  goats; 
competition  with  alien  plant  species; 
extinction  due  to  random  environmental 
events  or  reduced  reproductive  vigor 
due  to  the  small  number  of  individuals 
in  one  remaining  population;  and 
impact  by  humans  (Service  1998b;  59 
FR  14482;  HINHP  Database  2001). 

Hesperomannia  arbuscula  (NCN) 

Hesperomannia  arbuscula,  a  long- 
lived  perennial  member  of  the  aster 
family  (Asteraceae),  is  a  small  shrubby 
tree,  2  to  3.3  m  (7  to  11  ft)  tall.  This 
species  can  be  distinguished  from  other 
members  of  the  genus  by  the  erect 
flower  heads  and  the  leaves,  usually 
hairy  beneath,  which  are  one  to  two 
times  as  long  as  wide  (Wagner  et  al. 

1999). 
Hesperomannia  arbuscula  usually 

flowers  in  the  spring  depending  on 
precipitation.  Seeds  matiire  in  about  6 
weeks  and  trees  live  about  10  to  15 
years.  Little  else  is  known  about  the  life 
history  of  Hesperomarmia  arbuscula. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
en viromnental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998b;  56  FR  55770). 

Historically  and  ciurently, 
Hesperomannia  arbuscula  is  known 
from  Oahu  and  West  Maui.  On  Maui, 
this  species  is  found  in  two  populations 
with  a  total  of  37  individuals,  on 
privately  ovraed  land  along  the  Waihee 
Stream  and  Nakalaloa  within  the  West 
Maui  Mountains  Watershed  Partnership 
(GDSI  2001;  HINHP  Database  2001;  K. 
Wood,  in  litt.  1999;  Service  1998b;  56 
FR  55770). 

Hesperomannia  arbuscula  typically 

grows  on  steep  forested  slopes  and 

ridges  in  mesic  forest  dominated  by 

Metrosideros  polymorpha  or  Diospyros 

sandwicensis  at  elevations  between  354 

and  1,453  m  (1,161  and  4,767  ft)  and 

containing  one  or  more  of  the  following 

associated  native  plant  species:  Bidens 

spp.,  Tetraplasandra  spp.,  Alyxia 

oliviformis,  Clermontia  spp.,  Cyanea 

spp.,  Cheirodendron  spp.,  or  Psychotria 

spp.  (HINHP  Database  2001;  J.  Lau,  pers 

comm.,  2001;  Service  1998b;  56  FR 

55770;  R.  Hobdy  et  al.,  pers.  comm., 

2001). 
The  major  threats  to  Hesperomanrua 

arbuscula  on  Maui  are  habitat 

degradation  by  feral  pigs,  competition 

from  alien  plant  species,  trampling  by 

hiunans,  and  extinction  from  naturally 


occurring  random  events  due  to  the . 
small  niunber  of  populations  (Service 
1998b;  56  FR  55770). 

Hibiscus  brackermdgei  (ma  o  hau  hele) 

Hibiscus  brackenridgei,  a  short-lived 
pereimial  and  a  member  of  the  mallow 
family  (Malvaceae),  is  a  sprawling  to 
erect  shrub  or  small  tree.  This  species 
differs  from  other  members  of  the  genus 
in  having  the  following  combination  of 
characteristics:  yellow  petals,  a  calyx- 
consisting  of  triangular  lobes  with 
raised  veins  and  a  single  midrib,  bracts 
attached  below  the  calyx,  and  thin 
stipules  that  fall  off,  leaving  an  elliptic 
scar.  Two  subspecies  are  cvurenUy 
recognized,  Hibiscus  brackenridgei  ssp. 
brackenridgei  and  H.  brackenridgei  ssp. 
mokuleianus  (Bates  1990). 

Hibiscus  brackenridgei  is  known  to 
flower  continuously  from  early  February 
through  late  May,  and  intermittenUy  at 
other  times  of  year.  Intermittent 
flowering  may  possibly  be  tied  to  day 
length.  Little  else  is  known  about  the 
life  history  of  Hibiscus  brackenridgei. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Historically,  Hibiscus  brackenridgei 
was  known  from  the  islands  of  Kauai, 
Oahu,  Lanai,  Maui,  Molokai,  Kahoolawe 
and  Hawaii.  Currently,  Hibiscus 
brackenridgei  ssp.  mokuleianus  is 
known  from  Oahu  and  from 
undocxmiented  observations  on  Kauai. 
Hibiscus  brackenridgei  ssp. 
brackenridgei  is  currentiy  known  from 
Lanai,  Maui,  and  Hawaii.  On  Maui, 
Hibiscus  brackenridgei  ssp. 
brackenridgei  is  foimd  in  five 
populations,  containing  40  individuals, 
on  State  (Lihau  section  of  West  Maui 
NAR  and  Department  of  Hawaiian 
Home  Lands)  and  privately  owned  lands 
at  Lihau,  Kaonohua,  Keokea,  and  near 
Puu  O  Kali  (Bates  1990;  Service  1999; 
59  FR  56333;  GDSI  2001;  HINHP 
Database  2001). 

Hibiscus  brackenridgei  ssp. 
brackenridgei  occurs  in  lowland  dry 
forest  sometimes  with  Erythrina 
sandwicensis  as  the  dominant  tree  at 
elevations  between  43  and  610  m  (141 
and  2,001  ft)  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Myoporum  sandwicense, 
Chenopodium  spp.  (aheahea), 
Achyranthes  spp.  (NCN),  Nototrichium 
spp.,  Diospyros  spp.,  Chamaesyce 
celastroides  var.  lorifolia,  Dodonaea 
viscosa,  Psydrax  odorata,  Schiedea 
salicaria  (NCN),  Lipochaeta  lavarum, 
annual  Panicum  spp.,  or  Sida  fallax 
(HINHP  Database  2001;  Service  1999;  59 
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FR  56333:  R.  Hobdy  et  al,  pers.  comm., 
2001). 

The  primary  threats  to  Hibiscus 
brackenridgei  ssp.  bmckenridgei  on 
Maui  and  or  Kahoolawe  are  habitat 
degradation  and  possible  predation  by 
pigs,  goats,  cattle,  axis  deer,  and  rats: 
competition  with  alien  plant  speciesr 
fire;  and  susceptibility  to  extinction 
caused  by  random  environmental  events 
or  reduced  reproductive  vigor  due  to 
small  population  size  and  a  limited 
number  of  populations  (Service  1999:  59 
FR  56333). 

Ischaemum  byrone  (Hilo  ischaemum) 

Ischaemum  byrone,  a  short-lived 
member  of  the  grass  family  (Poaceaeh  is 
a  perennial  species  with  creeping 
underground  and  erect  stems. 
Ischaemum  byrone  can  be  distinguished 
from  other  Hawaiian  grasses  by  its  tough 
outer  flower  bracts,  dissimilar  basic 
flower  units,  which  are  awned  (slender 
bristle)  and  two-flowered,  and  a 
dichotomously-  or  trichotomously- 
branching  (forking  or  branching  in  two's 
or  three's)  inflorescence  (O'Connor 
1999). 

Little  is  known  about  the  life  history 
of  Ischaemum  byrone.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a;  59  FR  10305). 

Historically.  Ischaemum  byrone  was 
reported  from  Oahu,  Molokai.  East 
Maui,  the  Island  of  Hawaii,  and  an 
undocumented  site  on  Kauai.  Currently, 
this  species  is  found  on  Kauai.  Molokai, 
Hawaii,  and  Maui.  On  Maui,  it  is 
currently  found  State  and  privately 
owned  lands  at  Keopuka  Rock,  Paupalu 
Point.  Moku  Huki,  West  of  Kalahu 
Point,  between  Keakulikuli  Point  and 
Pukaulua  Point,  and  Kauiki  Head.  There 
is  a  total  of  six  populations  with  less 
than  2.000  individuals  (GDSI  2001: 
HINHP  Database  2001:  Service  1996a: 
59  FR  10305). 

Ischaemum  byrone  grows  in  close 
proximity  to  the  ocean,  among  rocks  or 
on  basalt  cliffs  in  windward  coastal  dry 
shrubland  at  elevations  between  0  and 
190  m  (0  and  623  ft)  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Bidens  spp.. 
Fimbristylis  cymosa  (mauu  akiaki).  or 
Scaevola  sericea  (HINHP  Database  2001; 
Service  1996a;  59  FR  10305;  R.  Hobdy 
et  al.  pers.  comm.,  2001). 

The  most  serious  threat  to  Ischaemum 
byrone  is  the  invasion  of  alien  plant 
species,  particularly  Digitaria  ciliaris 
(Henry's  crabgrass).  Ardisia  elliptica 
(shoebutton  ardisia)  and  Casuarina 
equisetifolia  (ironwood).  Additionally, 
fire  may  pose  a  threat  in  areas  infested 


with  alien  grasses,  provided  enough  fuel 
is  present.  Other  potential  threats 
include  grazing  and  browsing  by  goats 
and  axis  deer.  Disturbance  inciured 
from  these  ungulates  further  promotes 
the  introduction  and  establishment  of 
alien  weeds.  Some  populations  are  also 
threatened  by  residential  development 
(Service  1996a;  59  FR  10305;  HINHP 
Database  2001). 

Isodendrion  pyrifolium  (wabine  noho 
kula) 

Isodendrion  pyrifolium,  a  short-lived 
perennial  of  the  violet  family 
(Violaceae),  is  a  small,  branched  shrub 
with  elliptic  to  lance-shaped  leaf  blades. 
The  papery-textured  blade  is  moderately 
hairy  beneath  (at  least  on  the  veins)  and 
stalked.  The  petiole  (stalk)  is  subtended 
by  oval,  hairy  stipules.  Fragrant, 
bilaterally  symmetrical  flowers  are 
solitary.  The  flower  stalk  is  white-hairy, 
and  subtended  by  two  bracts.  Bracts 
arise  at  the  tip  of  the  main  flower  stalk. 
The  five  sepals  are  lance-shaped, 
membranous-edged  and  fringed  with 
white  hairs.  Five  green-yellow  petals  are 
somewhat  unequal,  and  lobed,  the 
upper  being  the  shortest  and  the  lower 
the  longest.  The  fruit  is  a  three-lobed, 
oval  capsule,  which  splits  to  release 
olive-colored  seeds.  Isodendrion 
pyrifolium  is  distinguished  from  other 
species  in  the  genus  by  its  smaller, 
green-yellow  flowers,  and  hairy  stipules 
and  leaf  veins  (Wagner  et  al.  1999). 

During  periods  of  drought,  this 
species  will  drop  all  but  the  newest 
leaves.  After  sufficient  rains,  the  plants 
produce  flowers  with  seeds  ripening  1 
to  2  months  later.  Little  else  is  known 
about  the  life  history  of  Isodendrion 
pyrifolium.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a;  59  FR  10305). 

Isodendrion  pyrifolium  is  known 
historically  from  six  of  the  Hawaiian 
Islands:  Niihau,  Molokai,  Lanai,  Oahu, 
Maui,  and  the  island  of  Hawaii. 
Currently,  it  is  only  found  on  the  island 
of  Hawaii  (Service  1996a;  59  FR  10305; 
GDSI  2001;  HINHP  Database  2001; 
Marie  Bruegmann,  Service,  pers.  comm., 
2000). 

On  Maui,  Isodendrion  pyrifolium 
occurs  in  dry  shrubland  at  elevations 
between  54  and  557  m  (177  and  1,827 
ft)  with  one  or  more  of  the  following 
associated  native  plant  species:  Psydrax 
odorata,  Capparis  sandwicbiana, 
Dodonaea  viscosa,  or  Myoporum 
sandwicense  (J.  Lau,  pers.  comm.,  2001; 
Service  1996a;  59  FR  10305;  R.  Hobdy 
et  al.,  pers.  comm.,  2001). 


Nothing  is  known  of  the  threats  to 
Isodendrion  pyrifolium  on  the  island  of 
Maui  (Service  1996a:  59  FR  10305). 

Lysimachia  lydgatei  (NCN) 

Lysimachia  lydgatei,  a  short-lived 
perennial  member  of  the  primrose 
family  (Primulaceae),  is  a  sprawling, 
branched  shrub  with  stems  from  1  to  1.3 
m  (3  to  4  ft)  long.  This  species  is 
distinguished  from  others  in  the  genus 
by  the  dense  hairs  on  both  the  upper 
and  lower  surfaces  of  mature  leaves 
(Wagner  efa7.  1999). 

Little  is  known  about  the  life  history 
of  Lysimachia  lydgatei.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997:  57  FR  20772). 

Lysimachia  lydgatei  was  known 
historically  from  a  gulch  behind 
Lahaina  on  West  Maui  and  from  Oahu. 
Currently,  it  is  found  only  on  Maui  on 
State  (Lihau  section  of  West  Maui  NAR 
and  the  West  Maui  Forest  Reserve)  and 
privately  owned  lands  Helu,  Lihau,  east 
of  Halepohaku,  and  Ulaula  within  the 
West  Maui  Moimtains  Watershed 
Partnership.  The  four  Maui  populations 
number  approximately  240  individuals 
(Wagner  et  al.  1999:  HINHP  Database 
2001;  GDSI  2001;  Service  1997;  57  FR 
20772). 

Lysimachia  lydgatei  typically  grows 
on  the  sides  of  steep  ridges  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  dominated  wet  to  mesic 
shrubland  or  Metrosideros- 
Cheirodendmn  spp.  montane  forest  at 
elevations  between  829  and  1,432  m 
(2.720  and  4.698  ft)  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Lycopodium  spp. 
-  (wawae  iole).  Ilex  anomala,  Dodonaea 
viscosa,  Vaccinium  spp..  Eurya 
sandwicensis  (anini).  Styphelia 
tameiameiae,  Coprosma  spp..  Ochrosia 
spp.  (holei),  Astelia  spp.  (painiu), 
Broussaisia  arguta,  or  mat  ferns  such  as 
Dicmnopteris  spp.  (HINHP  Database 
2001;  Service  1997;  57  FR  20772;  R. 
Hobdy  et  al.,  pers.  comm.,  2001). 

The  greatest  threats  to  Lysimachia 
lydgatei  are  the  threat  of  extinction  from 
a  random  enviroiunental  event  due  to 
the  small  niunber  of  populations; 
competition  with  alien  plant  species 
such  as  Rubus  argutus;  and  fire  (Service 
1997:  57  FR  20772). 

Mariscus  pennatiformis  (NCN) 

Mariscus  pennatiformis,  a  short-lived 
member  of  the  sedge  family 
(Cyperaceae),  is  a  perennial  plant  with 
a  woody  root  system  covered  with 
brown  sceiles.  Mariscus  pennatiformis  is 
a  subdivided  into  two  subspecies,  ssp. 
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bryanii  and  ssp.  pennatiformis,  which 
are  distinguished  by  the  length  and 
width  of  the  spikelets;  color,  length,  and 
width  of  the  glume;  and  by  the  shape 
and  length  of  the  achenes.  This  species 
differs  from  other  members  of  the  genus 
by  its  three-sided,  slightly  concave, 
smooth  stems;  the  length  and  number  of 
spikelets;  the  leaf  width;  and  the  length 
and  diameter  of  stems  (Koyama  1990). 

Mariscus  pennatiformis  is  known  to 
flower  from  November  to  December 
after  heavy  rainfall.  Little  else  is  known 
about  the  life  history  of  Mariscus 
pennatiformis.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 
1999;  59  FR  56333). 

Historically,  Mariscus  pennatiformis 
was  known  from  Kauai,  Oahu,  East 
Maui  (Keanae  Valley,  Hana,  and 
Nahiku),  the  Island  of  Hawaii,  and  from 
Laysan  in  the  Northwestern  Hawaiian 
Islands.  Mariscus  pennatiformis  ssp. 
bryanii  is  only  known  from  Laysan 
Island  in  the  Northwestern  Hawaiian 
Islands  National  Wildlife  Refuge. 
Mariscus  pennatiformis  ssp. 
pennatiformis  is  currently  found  only 
on  East  Maui.  One  population  of 
approximately  30  individuals  is  found 
on  State  owned  land  near  the  mouth  of 
Hanawi  Stream  (HINHP  Database  2001; 
GDSI  2001;  K.  Wood  in  litt.  1999: 
Service  1999;  59  FR  56333). 

On  Maui,  Mariscus  pennatiformis  ssp. 
pennatiformis  is  fotfnd  on  cliffs  with 
brown  soil  and  talus  within  reach  of 
ocean  spray  in  Pandanus  tectorius 
(hala)  coastal  wet  forests  at  elevations 
between  0  and  188  m  (0  and  615  ft)  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Sadleria 
pallida,  Lysimachia  mauritiana 
(kolokolo  kuahiwi),  Cyperus  laevigatas 
(makaloa),  Eragrostis  spp.  (NCN),  or 
Ipomoea  spp.  (morning  glory)  (HINHP 
Database  2001:  K.  Wood  in  litt.  1999;  J. 
Lau,  pers.  comm.,  2001;  Service  1999; 
59  FR  56333). 

Threats  to  the  only  known  population 
oi  Mariscus  pennatiformis  ssp. 
pennatiformis  on  Maui  include  grazing 
and  habitat  destruction  caused  by 
ungulates:  competition  from  alien  plant 
species:  and  extinction  from  random 
naturally  occiuxing  events  (Service 
1999:  59  FR  56333). 

Melicope  knudsenii  (alani) 

Melicope  knudsenii,  a  long-lived 
perennial  and  a  member  of  the  rue 
family  (Rutaceae),  is  a  tree  with  smooth 
gray  bark  and  yellowish  brown  to  olive- 
brown  hairs  on  the  tips  of  the  branches. 
The  species  is  distinguished  from  M. 
haupuensis  and  other  members  of  the 


genus  by  the  distinct  carpels  present  in 
5ie  froiit,  a  hairless  endocarp,  a  larger 
nvunber  of  flowers  per  cluster,  and  the 
distribution  of  hairs  on  the  imderside  of 
the  leaves  (Stone  ef  al.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  knudsenii.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995a:  59  FR  9304). 

Historically  and  currently,  Melicope 
knudsenii  was  known  from  the 
southeast  slope  of  Haleaksila  on  Maui 
and  from  Kauai.  Ciurently  on  Maui, 
there  is  one  population  with  three 
individuals  on  State  (Department  of 
Hawaiian  Home  Lands)  and  privately 
owned  lands  from  Puu  Mahoe  to  east  of 
Puu  Ouli  (GDSI  2001;  HINHP  Database 
2001;  Service  1995a;  59  FR  9304). 

Melicope  knudsenii  grows  in  Nestegis- 
Pleomele  mixed  open  dry  forests  at 
elevations  between  648  and  1,331  m 
(2,125  and  4,367  ft)  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Dodonaea  viscosa, 
Osteomeles  anthyllidi folia,  Alphitonia 
ponderosa,  Santalum  ellipticum,  or 
Xylosma  hawaiiensis  (HINHP  Database 
2001;  Service  1995a;  59  FR  9304;  R. 
Hobdy  et  al.,  pers.  comm.,  2001). 

Threats  to  Melicope  knudsenii 
include  habitat  degradation  by  alien 
animals,  such  as  goats,  cattle,  and  pigs; 
reduced  reproductive  vigor;  fire;  natural 
aging  and  death;  and  invasive  plant 
species,  such  as  Pennisetum 
clandestinum  (Service  1995a;  59  FR 
9304). 

Melicope  mucronulata  (alani) 

Melicope  mucronulata,  a  long-lived 
perennial  of  the  rue  family  (Rutaceae), 
is  a  small  tree  up  to  4  m  (13  ft)  tall  with 
oval  to  elliptic-oval  leaves,  8  to  16  cm 
(3  to  6.5  in)  long  and  3.5  to  6.5  cm  (1.5 
to  2.5  in)  wide.  This  species  is 
distinguished  from  others  in  the  genus 
by  the  growth  habit,  the  number  of 
flowers  in  each  flower  cluster,  the  size 
and  shape  of  the  fruit,  and  the  degree  of 
hairiness  of  the  leaves  and  fruit  walls 
(Stone  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  mucronulata.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997;  57  FR  20772). 

First  discovered  in  1920  in  Kanaio, 
East  Maui,  Melicope  mucronulata  was 
not  relocated  until  1983  when  it  was 
reported  from  privately  owned  land 
with  an  unknown  number  of  plants  in 
Auwahi.  This  species  was  also  found  2 
years  later  on  East  Molokai  (Stone  et  al. 


1999;  GDSI  2001;  HINHP  Database  2001; 
Service  1997;  57  FR  20772). 

Melicope  mucronulata  typically 
grows  on  gentle  south-facing  slopes  in 
lowland  dry  to  mesic  forest  at  elevations 
between  625  and  1,331  m  (2,050  and 
4,367  ft)  and  containing  one  or  more  of 
the  following  associated  species: 
Pleomele  auwahiensis,  Dodonaea 
viscosa,  Nestegis  sandwicensis,  Pouteria 
sandwicensis.  Antidesma  pulvinatum, 
Streblus  pendulinus,  and  Melicope 
hawaiensis  (alani)  (Service  1997:  57  FR 
20772;  J.  Lau,  pers.  comm.,  2001). 

The  major  threat  to  the  continued 
existence  of  the  only  known  population 
of  Melicope  mucronulata  on  Maui  is  the 
risk  of  extinction  from  a  random 
enviroiunental  event.  Habitat 
degradation  by  goats  and  pigs,  predation 
by  goats,  and  competition  with  alien 
plant  species,  particularly  Melinis 
minutiflora,  also  pose  immediate  threats 
to  this  species  (Service  1997;  57  FR 
20772). 

Neraudia  sericea  (NCN) 

Neraudia  sericea,  a  short-lived 
perennial  member  of  the  nettle  family 
(Urticaceae),  is  a  3  to  5  m  (10  to  16  ft) 
tall  shrub  with  densely  hairy  branches. 
The  elliptic  or  oval  leaves  have  smooth 
margins  or  slightly  toothed  margins  on 
yoiuig  leaves.  The  upper  leaf  surface  is 
moderately  hairy  and  the  lower  leaf 
svu'face  is  densely  covered  with 
irregularly  ciuved,  silky  gray  to  white 
hairs  along  the  veins.  The  male  flowers 
may  be  stalkless  or  have  short  stalks. 
The  female  flowers  are  stalkless  and 
have  a  densely  hairy  calyx  that  is  either 
toothed,  collar-like,  or  divided  into 
narrow  unequal  segments.  The  fruits  are 
achenes  with  the  apical  section 
separated  from  the  basal  portion  by  a 
deep  constriction.  Seeds  are  oval  with  a 
constriction  across  the  upper  half. 
Neraudia  sericea  differs  from  the  other 
four  closely  related  species  of  this 
endemic  Hawaiian  genus  by  the  density, 
length,  color,  and  posture  of  the  hairs  on 
the  lower  leaf  surface  and  by  its  mostly 
entire  leaf  margins  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Neraudia  sericea.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 
1999;  59  FR  56333). 

Neraudia  sericea  was  known 
historically  from  Molokai,  Lanai, 
Olowalu  Valley  on  West  Maui,  the 
southern  slopes  of  Haleakala  on  East 
Maui,  and  fit)m  Kahoolawe.  CiurenUy, 
this  species  is  known  from  Molokai  and 
Maui.  On^aui,  three  populations 
totaling  more  than  five  individuals  are 
found  on  State  (Department  of  Hawaiian 
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Home  Lands)  and  privately  owned  lands 
in  Pohakea  GxJch  (West  Maui)  and  in 
Manawainui  and  Kamole  Gulches  (East 
Maui)  (CDS!  2001;  HINHP  Database 
2001;  M.  Kaiaokanielie,  in  litt.  2000; 
Service  1999;  59  FR  56333). 

Neraudia  sericea  generally  occurs  in 
dry  to  mesic  Metrosideros  polymorpha- 
Dodonaea  viscosa-Styphelia 
tameiameiae  shrubland  or  forest  or 
Acacia  koa  forest  at  elevations  between 
198  and  1,658  m  (650  and  5,439  ft)  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Urem 
glabra,  Cyrtandra  oxybapha  (haiwale), 
Cyrtandra  spp.,  Sida  fallax,  Diospyros 
spp.,  Bobea  spp.,  Coprosma  spp.,  or 
Hedyotis  spp.  (Wagner  et  al.  1999; 
HINHP  Database  2001;  M.  Bniegmann. 
in  litt.  1995;  Service  1999;  59  FR  56333; 
R.  Hobdy  et  al..  pers.  comm.,  2001). 

The  primary  tnreats  to  Neraudia 
sericea  on  Maui  are  habitat  degradation 
by  feral  pigs  and  goats;  competition 
with  the  alien  plant  species,  Melinus 
minutiflom,  Pennisetum  clandestinum, 
Holcus  lanatus,  Cymbopogon  refractus 
(barbwire  grass),  and  alien  Eragrostis 
spp.  (love  grass);  and  a  risk  of  extinction 
due  to  random  enviroiunental  events 
(Service  1999;  59  FR  56333). 

Nototrichium  humile  (kulu  i) 

Nototrichium  humile,  a  member  of  the 
amaranth  family  (Amaranthaceae).  is  an 
upright  to  trailing  shrub  with  branched 
stems  to  1.5  m  (5  ft)  long.  Stems  and 
yoimg  leaves  are  covered  with  short 
hairs.  Leaves  are  oppositely  arranged, 
oval  to  oblong  in  outline,  3  to  9  cm  (1.2 
to  3.5  in)  long,  and  2  to  5  cm  (0.8  to  2.0 
in)  wide.  Stalldess  flowers  are  arranged 
in  a  spike  at  the  ends  of  the  stem. 
Membranous  bracts  grow  below  each 
flower.  Two  of  the  bracts  and  the  sepals 
fall  off  with  the  matvue  fruit.  This 
species  is  distinguished  from  the  only 
other  species  in  the  genus  by  its 
inflorescence,  a  slender  spike  4  mm  (0.2 
in)  in  diameter  or  less,  which  is  covered 
with  short  hairs  (Wagner  et  al.  1999). 

Nototrichium  humile  has  been 
observed  flowering  after  heavy  rain,  but 
flowering  is  generally  heaviest  in  the 
spring  and  siunmer.  Fruits  mature  a  few 
weeks  after  flowering.  In  ciiltivation, 
this  species  is  known  to  live  for  more 
than  a  decade.  Little  else  is  known 
about  the  life  history  of  Nototrichium 
humile.  Flowering  cycles,  pollination 
vectors,  seed  dispersal  agents,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  imknown 
(Service  1998b;  56  FR  55770). 

Historically.  Nototrichium  humile 
was  known  from  Oahu  and  Maui.  It 
currently  occurs  only  on  Oahu.  On 
Maui,  Nototrichium  humile  was  last 
seen  in  the  wild  by  Robert  Hobdy  in 


1979  in  Pohakea  Gulch  (HINHP 
Database  2001;  Service  1998b;  56  FR 
55770). 

On  Maui,  Nototrichium  humile 
occxured  on  old  cinder  cones  in  dry 
shrubland  at  elevations  between  338 
and  734  m  (1,110  and  2,407  ft)  with  one 
or  more  of  die  following  associated 
native  plant  species:  Dodonaea  viscosa, 
Erythrina  sandwicensis,  Hetempogon 
contortus,  and  Nototrichium 
sandwicense  (].  Lau,  pers.  conun.,  2001; 
Service  1998b;  56  FR  55770). 

Nothing  is  known  of  the  threats  to 
Nototrichium  humile  on  the  island  of 
Maui  (Service  1998b;  56  FR  55770). 

Peucedanum  sandwicense  (makou) 

Peucedanum  sandwicense,  a  member 
of  the  parsley  family  (Apiaceae),  is  a 
short-lived,  parsley-scented,  sprawling 
herb.  Hollow  stems  arise  from  a  short, 
vertical,  perennial  stem  with  several 
fleshy  roots.  This  species  is  the  only 
member  of  the  genus  in  the  Hawaiian 
Islands  (Constance  and  Affolter  1999). 

Litde  is  known  about  the  life  history 
of  Peucedanum  sandwicense.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  aria  unknown  (Service 
1995a;  59  FR  9304). 

Historically  and  currendy, 
Peucedanum  sandwicense  is  known 
from  Molokai,  Maui,  and  Kauai. 
Discoveries  in  1990  extended  the  known 
distribution  of  this  species  to  the  island 
of  Oahu.  CurrenUy,  on  Maui  there  are 
three  populations  on  State  and  privately 
owned  lands  at  Keopuka  Islet,  near 
Pauwalu  Point,  and  east  of  Hanawi 
Stream,  with  a  total  of  32  individuals 
(Service  1995a;  59  FR  9304;  GDSI  2001; 
HINHP  Database  2001). 

This  species  grows  sparsely  vegetated 
steep  to  vertical  cliff  habitats  with  litUe 
soil  in  mesic  or  coastal  communities  at 
elevations  between  0  and  1,131  m  (0 
and  3,711  ft)  and  containing  one  or 
more  of  the  following  associated  native 
s(>ecies:  Artemisia  australis,  Eragmstis 
spp.,  Metrosideros  polymoqjha,  Caiex 
spp.,  Bidens  spp.,  Diospyros 
sandwicensis,  Chamaesyce  spp., 
Peperomia  spp..  Pandanus  tectorius, 
Scaevola  sericea,  Lysimachia 
mauritiana,  Schiedea  globosa  (NCN).  or 
Hedyotis  littoralis  (NCN)  (Constance 
and  Affolter  1999;  Service  1995a; 
HINHP  Database  2001;  59  FR  9304;  R. 
Hobdy  et  al.,  pers.  coDom.,  2001;  J.  Lau 
pers.  comm.,  2001). 

Competition  with  introduced  plants  is 
the  major  threat  to  Peucedanum 
sandwicense  on  Keopuka  Rock. 
Additionally,  small  population  sizes 
also  make  the  species  subject  to 


extinction  due  to  random  environmental 
events  (Service  1995a;  59  FR  9304). 

Phlegmariurus  mannii  (wawae  iole) 

Phlegmariunis  mannii  {=Hup€rzia 
maimii,  =  Lycopodium  mannii),  a  short- 
lived member  of  the  clubmoss  family 
(Lycopodiaceae),  is  a  hanging  epiphyte 
(growing  on  the  outside  of  other  plants 
instead  of  being  rooted  in  the  groimd) 
with  clustered,  delicate  red  stems  and 
forked  reproductive  spikes.  These  traits 
distinguish  it  from  others  in  the  genus 
in  Hawaii  (Degener  and  Degener  1959; 
St.  John  1981;  Wagner  and  Wagner 
1992). 

Little  is  known  about  the  life  history 
of  Phlegmariurus  mannii.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
enviroiunental  requirements,  and 
limiting  factors  are  unknown  (Service 
1997;  57  FR  20772). 

Historically,  Phlegmariurus  mannii 
was  known  from  Kauai,  West  Maui 
(Haelaau  and  Hanaula),  and  the  Island 
of  Hawaii.  Currently,  this  species  is 
found  on  Maui  and  Hawaii.  On  Maui, 
this  species  is  now  known  on  State 
(Lihau  section  West  Maui  NAR, 
Makawao  Forest  Reserve,  Department  of 
Hawaiian  Home  Lands,  and  Kipahulu 
Forest  Reserve),  Federal  and  privately 
owned  lands  in  Honokohau,  Lihau,  Puu 
Okakae,  Manawainui,  Healani  Stream, 
Puu  AhiUili,  and  Kaapahu  within  the 
East  Maui  Watershed  Partnership  and 
the  West  Maui  Moimtains  Watershed 
Partnership.  There  are  seven 
populations  with  a  total  of  22 
individuals  on  Maui  (GDSI  2001; 
HINHP  Database  2001;  Service  1997;  57 
FR  20772). 

On  Maui,  Phlegmariurus  mannii 
typically  grows  as  an  epiphyte  on 
Metrosideros  polymorpha,  Dodonaea 
viscosa  and  Acacia  koa  trees  in  moist 
protected  gulches  or  mossy  tussocks  in 
mesic  to  wet  montane  Metrosideros 
polymorpha-Acacia  koa  forests  or  wet 
montane  Metrosideros  polymorpha- 
Acacia  koa  forests  at  elevations  between 
446  and  1,688  m  (1,464  and  5,539  ft) 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Thelypteris  spp.  (NCN), 
Athyrium  spp.,  Styphelia  tameiameiae, 
Cyanea  spp.,  Machaerina  spp., 
Cyrtandra  spp.,  Sadleria  spp., 
Vaccinium  spp.,  Astelia  menziesii 
(kaluaha),  Coprosma  spp., 
Cheirodendron  trigynum,  or  Ilex 
anomala  (Service  1997;  57  FR  20772;  R. 
Hobdy  et  al.,  pers.  comm.,  2001). 

The  primary  reasons  for  the 
endangerment  of  this  species  are  habitat 
alteration  by  goats,  cattle  and  pigs,  and 
the  impacts  of  alien  plant  species. 
Additionally,  small  population  sizes 
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also  make  the  species  subject  to 
extinction  due  to  random  environmental 
events  (Service  1997;  57  FR  20772). 

Phyllostegia  marmii  (NCN) 

Phyllostegia  mannii,  a  nonaromatic 
member  of  die  mint  family  (Lamiaceae), 
is  a  climbing  vine  vrith  many-branched, 
four-sided,  hairy  stems.  The  opposite, 
hairy  leaves,  which  are  shaped  like 
narrow  triangles  or  narrow  triangular 
ovals,  have  coarsely  toothed  margins. 
Clusters  of  four  to  six  white  flowers  are 
arranged  in  each  of  several  false  whorls 
along  an  unbranched  flowering  stem. 
The  fruits  are  fleshy,  dark-green  to  black 
nutlets  (dry  seeds  with  a  hard  outer 
covering).  This  species  is  distinguished 
from  others  in  the  genus  by  its  hairiness'; 
its  thin,  narrow  leaves,  which  are  not 
pinnately  divided;  and  the  usually  six 

.  flowers  per  false  whorl  in  a  terminal 
inflorescence  (Wagner  et  al.  1999). 

This  species  was  observed  with  fruit 
in  July.  Litde  else  is  known  about  the 
life  history  of  Phyllostegia  mannii. 

.  Flowering  cycles,  polHnation  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996b;  57  FR  46325). 

Historically,  Phyllostegia  mannii  was 
fr)und  fitjm  Hanalilolilo  to  Ohialele  on 
East  Molokai  and  at  Ukulele  on  East 
Maui.  It  has  not  been  seen  on  Maui  for 
over  70  years.  This  species  is  now 
known  only  from  Molokai  (HINHP 
Database  2001;  Service  1996b;  57  FR 
46325). 

On  Maui,  Phyllostegia  mannii  occurs 
in  gende  slopes  and  the  steep  sides  of 
gulches  in  mesic  to  wet  forest 
dominated  by  Acacia  koa  and/or 
Metrosideros  polymorpha  at  elevations 
between  1,069  and  1,615  m  (3,506  and 
5,297  ft)  with  one  or  more  of  the 
following  associated  native  plant 
species:  Cheirodendron  trigynum, 
Melicope  spp.,  Alyxia  oliviformia, 
Diplazium  sandwichianum,  Myrsine 
lessertiana,  or  Dicranopteris  linearis  (J. 
Lau,  pers.  comm..  2001;  Service  1996b; 
57  FR  46325). 

Nothing  is  known  of  the  threats.to 
Phyllostegia  mannii  on  the  island  of 
Maui  (Service  1996b;  57  FR  46325). 

Phyllostegia  mollis  (NCN) 

Phyllostegia  mollis,  a  short-lived 
member  of  the  mint  family  (Lamiaceae). 
grows  as  a  nearly  erect,  densely  hairy, 
nonaromatic,  perennial  herb.  Leaves  are 
oval  in  outline  with  rounded  teeth. 
Flowers,  usually  in  groups  of  six,  are 
spaced  along  a  stem;  there  are  two 
shorter  flowering  stems  directiy  below 
the  main  stem.  The  flowers  have  fused 
sepals  and  white  petals  fused  into  a  tube 
and  flaring  into  a  smaller  upper  and  a 


larger  lower  lip.  Fruits  are  fleshy,  dark 
green  to  black  nutlets.  A  suite  of 
technical  characteristics  concerning  the 
kind  and  amount  of  hair,  the  number  of 
flowers  in  a  cluster,  and  details  of  the 
various  plant  parts  separate  this  species 
from  other  members  of  the  genus 
(Wagmer  et  al.  1990). 

Individual  Phyllostegia  mollis  plants 
live  for  approximately  5  years.  The 
species  is  known  to  flower  in  late  winter 
and  spring.  Little  else  is  known  about 
the  life  history  of  Phyllostegia  mollis. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1998b;  56  FR  55770). 

Historically,  Phyllostegia  mollis  was 
known  from  Oahu,  Molokai,  and  East 
Maui.  CurrenUy,  this  species  is  only 
known  from  Oahu  and  Maui.  On  East 
Maui,  a  single  population  of  an 
imknown  number  of  individuals 
remains  on  State  (on  the  border  of  . 
Kahikinui  Forest  Reserve  and 
Department  of  Hawaiian  Home  Lands) 
land  in  Waiopai  Gulch  (Wagner  et  al. 
1999;  GDSI  2001;  HINHP  Database  2001; 
Service  1998b;  56  FR  55770). 

Phyllostegia  mollis  typically  grows  on 
steep  slopes  and  in  gulches  in  mesic 
forests  dominated  by  Metrosideros 
polymorpha  and/ or  Acacia  koa  at 
elevations  between  1,144  and  1,970  m 
(3,754  and  6,463  ft).  Associated  native 
plant  species  include  Cheirodendron 
trigynum,  Melicope  spp.,  Diplazium 
sandwichianum,  Myrsine  lessertiana, 
and  Alyxia  oliviformis  (J.  Lau,  J)ers. 
comm.,  2001;  Service  1998b;  56  FR 
55770). 

The  major  threats  to  Phyllostegia 
mollis  are  competition  from  the  alien 
plant  species  Rubus  spp.  and  Schinus 
terebinthifolius;  and  a  risk  of  extinction 
of  the  only  known  population  of  this 
species  on  Maui  due  to  random 
environmental  events  (Service  1998b;  56 
FR  55770). 

Phyllostegia  parviflora  (NCN) 

Phyllostegia  parviflora,  a  member  of 
the  mint  family  (Lamiaceae),  is  a 
perennial  herb  with  forward-bending 
hafrs  on  the  stems  and  straight  or 
slightiy  curved  hairs  on  the  flowering 
stdk.  The  species  is  distinguished  from 
others  of  the  genus  by  the  egg-shaped  to 
broadly  egg-shaped  leaves,  leaf  stalks 
usually  6  to  13.5  cm  (2.4  to  5.3  in)  long, 
and  the  lower  corolla  lip  6  to  9  mm 
(0.24  to  0.36  in)  long.  Phyllostegia 
parviflora  var.  glabriuscula  has  fewer 
glandular  hairs  in  theinflorescence,  less 
pubescent  leaves,  and  usually 
unbranched  inflorescences  compared 
with  Phyllostegia  parviflora  var. 
parviflora.  Phyllostegia  parviflora  var. 


lydgatei  has  shorter  leaf  stalks, 
spreading  hairs  on  the  leaf  stalks,  and 
fewer  gland-tipped  hairs  in  the 
inflorescence.  At  the  time  of  listing  of 
this  species  only  two  varieties  were 
recognized,  glabriuscula  and  parviflora. 
Subsequent  to  the  final  rule  listing  this 
species  in  1996,  we  became  aware  of 
Wagner's  (1999)  taxonomic  treatment  of 
this  group  in  which  P.  parviflora  var. 
lydgatei  was  changed  to  variety  status 
and  recognized  as  distinct  from  P. 
parviflora  var.  parviflora.  Wagner's 
(1999)  treatment  is  cited  in  the 
supplement  in  the  revised  edition  of  the 
Manual  of  the  Flowering  Plants  of 
Hawaii  as  the  basis  for  recognizing  P. 
parviflora  var.  lydgatei.  This  name 
change  will  be  addressed  in  a  future 
Federal  Register  notice  (Wagner  et  al. 
1999). 

Historically  Phyllostegia  parviflora 
was  known  from  three  islands,  Oahu, 
Hawaii,  and  Maui.  This  species  is  now 
known  only  from  two  populations  on 
Oahu  (HINHP  Database  2001;  GDSI 
2001;  Service  1999;  61  FR  53108). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Phyllostegia  parviflora 
on  the  island  of  Maui  (Service  1999;  61 
FR  53108;  R.  Hobdy  et  al.,  pers.  comm.. 
2001). 

Nojthing  is  known  of  the  threats  to 
Phyllostegia  parviflora  on  the  island  of 
Maui  (Service  1999;  61  FR  53108). 

Plantago  princeps  (laukahi  kuahiwi) 

Plantago  princeps,  a  short-lived 
member  of  the  plantain  &mily 
(Plantaginaceae),  is  a  small  shrub  or 
robust  perennial  herb.  This  species 
differs  from  other  native  members  of  the 
genus  in  Hawaii  by  its  large  branched 
stems,  flowers  at  nearly  right  angles  to 
the  axis  of  the  flower  cluster,  and  fioiits 
that  break  open  at  a  point  two-thirds 
fitim  the  base.  The  four  varieties, 
anomala,  laxiflora,  longibracteata,  and 
princeps,  are  distinguished  by  the 
branching  and  pubescence  of  the  stems; 
the  size,  pubescence,  and  venation  of 
the  leaves;  the  density  of  the 
inflorescence;  and  the  orientation  of  the 
flowers  (Warner  et  al.  1999). 

Individuals  have  been  observed  in 
fhiit  fit)m  April  through  September. 
Little  else  is  known  about  the  life 
history  of  Plantago  princeps.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Plantago  princeps  is  historically  and 
currently  found  on  Kauai,  Oahu, 
Molokai,  and  Maui.  It  is  no  longer 
extant  on  the  island  of  Hawaii.  Plantago 
princeps  var.  anomala  is  currently 
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known  from  Kauai  and  Oahu;  var. 
longibmcteata  is  known  from  Kauai  and 
Oahu;  var.  princeps  is  known  from 
Oahu;  and  var.  laxiflora  is  known  frtjm 
Molokai  and  Maui.  On  Maui,  there  are 
five  populations  of  Plantago  princeps 
var.  laxiflora.  with  a  total  of  118 
individuals,  on  Federal  (Haleakala 
National  Park)  and  privately  owned 
lands  within  the  East  Maui  Watershed 
Partnership.  This  variety  is  found  at 
Kahoolewa  Ridge.  Nakalaloa  Stream,  lao 
Valley  near  the  Needle,  Hanakauhi,  the 
west  side  of  Kaupo  Gap,  and  Palikea 
Stream  (Service  1999;  59  FR  56333; 
GDSI  2001;  MINHP  Database  2001). 

On  Maui,  Plantago  princeps  var. 
laxiflora  is  typically  found  on  basalt 
cliffs  that  are  windblown  with  httle 
vegetation  in  Metrosideros  polymorpha 
lowland  wet  forest;  or  Acacia  koa- 
Metrosideros  polymorpha  montane  wet 
forest;  or  Metrosideros  polymorpha 
montane  wet  shrubland  at  elevations 
between  281  and  2.539  m  (922  and 
8.329  ft)  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Eragrostis  variabilis,  Hedyotis 
formosa,  Dubautia  plantaginea  spp. 
humilis,  Pipturus  albidus,  Penvttetia 
sandwicensis,  Touchardia  latifolia, 
Dryopteris  spp..  various  other  ferns, 
Cyanea  spp.  and  Melicope  ovalis, 
Bidens  micrantha  ssp.  kalealaha, 
Chamaesyce  celastroides,  Styphelia 
tameiameiae  or  Dubautia  menziesii 
(Service  1999;  59  FR  56333;  HINHP 
Database  2001;  R.  Hobdy  et  al..  pers. 
comm..  2001). 

The  primary  threats  to  Plantago 
princeps  var.  laxiflora  on  Maui  are 
herbivory  and  habitat  degradation  by 
feral  pigs  and  goats  and  competition 
with  various  alien  plant  species  (Service 
1999;  59  FR  56333).    . 

Platanthera  holochila  (NCN) 

Platanthera  holochila.  a  short-lived, 
perennial  member  of  the  orchid  family 
(Orchidaceae),  is  an  erect,  deciduous 
herb.  The  stems  arise  from  underground 
tubers,  the  pale  green  leaves  are  lance  to 
egg-shaped  and  the  greenish-yellow 
flowers  occur  in  open  spikes.  This  is  the 
only  species  of  this  genus  that  occurs  in 
the  Hawaiian  Islands  (Wagner  et  al. 
1999). 

Little  is  known  about  the  hfe  history 
of  Platanthera  holochila.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  61  FR  53108). 

Historically,  Platanthera  holochila 
was  known  from  Maui.  Oahu.  Molokai. 
and  Kauai.  Ciurently.  Platanthera 
holochila  is  extant  on  Kauai,  Molokai, 
and  Maui.  On  Maui,  four  populations 


with  22  individuals  are  reported  on 
State  (West  Maui  Forest  Reserve)  and 
privately  owned  lands  within  the  West 
Maui  Mountains  Watershed  Partnership 
and  the  East  Maui  Watershed 
Partnership  from  Kapaloa  Stream, 
Waihee  River,  the  border  of  Lahaina  and 
Wailuku  Districts  and  Koolau  Gap 
(GDSI  2001;  HINHP  Database  2001; 
Service  1999;  61  FR  53108). 

Platanthera  holochila  is  foimd  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest  or  M. 
polymorpha  mixed  montane  bog  or 
mesic  scrubby  M.  polymorpha  forest  at 
elevations  between  536  and  2,314  m 
(1,759  and  7,592  ft)  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Cibotium  spp.,  Coprosma 
emodeoides  (kukae  nene),  Oreobolus 
furcatus,  Styphelia  tameiameiae, 
Wikstroemia  spp. .  Scaevola 
chamissoniana  (naupaka  kuahiwi), 
Sadleria  spp..  Deschampsia  nubigena, 
Metrosideros  polymorpha,  Luzula 
hawaiiensis  (wood  rush),  Sisyrinchium 
acre  (mauu  laili),  Broussaisia  arguta, 
Clermontia  spp.,  Lycopodium  cemuum 
(wawae  iole).  Dubautia  scabra  (naenae). 
Polypodium  pellucidum  (ae).  Morelotia 
gahniiformis  (NCN).  or  Vaccinium 
reticulatum  (Service  1999;  61  FR  53108; 
R.  Hobdy  et  al.,  pers.  comm.,  2001). 

The  primary  tnreats  to  Platanthera 
holochila  on  Maui  are  habitat 
degradation  and/or  destruction  by  feral 
pigs;  landslides;  competition  with  alien 
plant  species;  and  a  risk  of  extinction  on 
Maui  from  naturally  occurring  events 
and/or  reduced  reproductive  vigor  due 
to  the  small  number  of  remaining 
populations  and  individuals.  Predation 
by  slugs  may  also  be  a  potential  threat 
to  this  species  (Service  1999;  61  FR 
53108). 

Pteris  lidgatei  (NCN) 

Pteris  lidgatei,  a  short-lived  member 
of  the  maidenhair  fern  family 
(Adiantaceae),  is  a  coarse  perennial 
herb,  0.5  to  1  m  (1.6  to  3.3  ft)  tall.  It  has 
a  horizontal  rhizome  1.5  cm  (0.6  in) 
thick  and  at  least  10  cm  (3.9  in)  long 
when  mature.  The  fronds,  including  the 
leaf  stalks,  are  60  to  95  cm  (24  to  37  in) 
long  and  20  to  45  cm  (8  to  18  in)  wide. 
The  leafy  portion  of  the  frond  is  oblong- 
deltoid  to  broadly  ovate-deltoid,  thick, 
brittle,  and  dark  gray-green.  The  sori  are 
apparently  marginal  in  position,  either 
fused  into  long  linear  sori.  or  more 
typically  separated  into  distinct  shorter 
sori.  with  intermediate  conditions  being 
common.  Pteris  lidgatei  can  be 
distinguished  &t)m  other  species  of 
Pteris  in  the  Hawaiian  Islands  by  the 
texture  of  its  fronds  and  the  tendency  of 
the  sori  along  the  leaf  margins  to  be 
broken  into  short  segments  instead  of 


being  fused  into  continuous  marginal 
sori  (Wagner  1949;  Wagner  and  Wagner 
1992). 

Little  is  known  about  the  life  history 
of  Pteris  lidgatei.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  specific  environmental 
requirements,  and  limiting  factors  are 
unknown  (Service  1998a;  59  FR  49025). 

Historically,  Pteris  lidgatei  was  found 
on  Oahu.  Molokai.  and  Waihee  on  West 
Maui.  Currently,  this  species  is  known 
from  Oahu  and  Maui.  Two  populations 
with  approximately  20  individuals 
occur  on  Maui  on  State  (Kahakuloa 
section  of  the  West  Maui  NAR)  and 
privately  owned  lands  within  the  West 
Maui  Moimtains  Watershed  Partnership 
north  of  Eke  Crater  and  at  Kauala  (GDSI 
2001;  HINHP  Database  2001;  Service 
1998a;  59  FR  49025). 

This  species  grows  on  steep  stream 
banks  in  wet  Metrosideros  polymorpha- 
Dicranopteris  linearis  montane  forest  at 
elevations  between  201  and  1.717  m 
(659  and  5.633  ft)  and  containing  one  or 
more  of  the  following  native  plant 
species:  Cibotium  chamissoi  (hapuu), 
Dicranopteris  linearis,  Elaphoglossum 
crassifolium  (ekaha),  Sadleria  squarrosa 
(amau),  Thelypteris  cyatheoides,  or 
Sphenomeris  chusana  (palaa)  (HINHP 
Database  2001;  Service  1998a;  59  FR 
49025;  R.  Hobdy  et  al.,  pers.  comm.. 
2001). 

The  primary  threats  to  Pteris  lidgatei 
on  Maui  are  the  alien  plants  Clidemia 
hirta,  Tibouchina  herbacea,  and 
Ageratina  adenophora;  habitat 
destruction  by  feral  pigs;  and  a  risk  of 
extinction  due  to  random  environmental 
events  (Service  1998a;  59  FR  49025). 

Sanicula  purpurea  (NCN) 

Sanicula  purpurea,  a  short-lived 
member  of  the  parsley  family 
(Apiaceae),  is  a  stout  pereimial  herb.  8 
to  36  cm  (3  to  14  in)  tall,  arising  from 
a  massive  perennial  stem.  The  stems  are 
tufted  and  branched,  with  the  lower 
portion  of  the  stem  lying  close  to  the 
ground,  while  the  upper  portion  rises. 
The  basal  leaves  are  niunerous  and 
leathery  in  texture  and  are  kidney- 
shaped  or  circular  to  egg-heart-shaped, 
with  three  to  seven  lobes.  The  leaf  lobes 
are  circular  to  inversely  egg-shaped.  The 
leaf  veins  are  impressed  on  the  upper 
surface  and  prominent  on  the  lower 
surface.  The  leaf  margins  bear  short, 
sharp  teeth.  The  basal  leaf  stalks  are 
slender  and  abruptly  sheathed  at  the 
base.  The  leaves  are  palmately  three-to 
five-lobed.  The  small  purple,  or  cream- 
colored  with  a  piuple  tinge,  flowers 
occur  in  branched  terminal  clusters, 
each  of  which  contains  six  to  10 
flowers.  Each  flower  cluster  contains 
one  to  three  perfect  flowers  and  five  to 
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seven  staminate  flowers.  Below  the 
inflorescence  is  a  series  of  about  10 
oblong  or  inversely  lance-shaped  bracts. 
The  nearly  spherical  fruits  are  covered 
with  prickles.  This  species  is 
distinguished  from  others  in  the  genus 
by  the  number  of  flowers  per  cluster  and 
by  the  color  of  the  petals  (Constance  and 
Affolter  1999). 

Little  is  known  about  the  life  history 
of  Sanicula  purpurea.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 
1999;  61  FR  53108). 

Historically  and  currently,  Sanicula 
purpurea  is  laiown  from  Oahu  and  West 
Maui.  On  Maui,  five  populations 
totaling  between  200  individuals  are 
ciurently  known  on  State  (Kahakuloa 
and  Honokawai  sections  of  the  West 
Maui  NAR)  and  private  lands  within  the 
West  Maui  Mountains  Watershed 
Partnership  north  of  Eke  Crater  and  east 
of  Kahakuloa  Stream,  south  of  Eke 
Crater,  near  Violet  Lake,  the  ridge  west 
of  Puu  Kukui,  and  Kahoolewa  Ridge 
east  of  Puu  Kukui  (GSDI  2001;  HINHP 
Database  2001;  Service  1999;  61  FR 
53108). 

This  species  typically  grows  in  open 
Metrosideros  polymorpha  mixed 
montane  bogs  at  elevations  between 
1,195  and  1,764  m  (3,921  and  5,787  ft) 
containing  one  or  more  of  the  following 
associated  plant  species  Styphelia 
tameiameiae,  Gahnia  beecheyi  (NCN), 
Geranium  hillebrandii  (nohoanu), 
Myrsine  vaccinioides  (kolea).  Viola 
maviensis,  Argyroxiphium  caliginis  (eke 
silversword),  Plantago  pachyphylla 
(laukahi  kuahiwi).  Lycopodium  spp.. 
Argyroxiphium  grayanum  (green 
sword).  Lagenifera  maviensis, 
Machaerina  spp.,  or  Oreobolus  flircatus 
(HINHP  Database  2001;  Service  1999;  61 
FR  53108;  R.  Hobdy  et  al,  pers.  comm., 
2001). 

Habitat  degradation  by  feral  pigs;  a 
risk  of  extinction  due  to  random 
environmental  events,  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  populations;  and 
slugs  are  the  major  threats  to  Sanicula 
purpurea  (Service  1999;  61  FR  53108; 
HINHP  Database  2001). 

Schiedea  hookeri  (NCN) 

Schiedea  hookeri.  a  member  of  the 
pink  family  (Caryophyllaceae),  is  a 
sprawling  or  cliunped  perennial  herb. 
The  stems,  0.3  to  0.5  m  (1  J[o  1.6  ft)  long, 
curve  slightly  upward  or  lie  close  to  the 
ground  and  often  produce  matted 
clumps.  The  thin,  opposite  leaves  are 
narrowly  lance-shaped  to  narrowly 
elliptic.  The  petalless,  perfect  flowers 
are  borne  in  open  branched 


inflorescences,  which  are  hairy, 
somewhat  sticky,  and  5  to  22  cm  (2  to 
9  in)  long.  The  lance-shaped  sepals  are 
green  to  purple  and  3  to  4.5  mm  (1.2  to 
1.8  in)  long.  The  fruit  is  a  capsule  about 
3  mm  (0.1  in)  long.  This  species  is 
distinguished  from  others  in  this 
endemic  Hawaiian  genus  by  its  open, 
hairy,  and  sometimes  sticky 
inflorescence,  and  by  the  size  of  the 
capsules  (Wagner  et  al.  1999). 

Based  on  field  and  greenhouse 
observations,  it  is  hermaphroditic, 
which  means  each  individual  has  both 
male  and  female  reproductive  organs. 
Matiue  fruits  have  been  observed  in 
June  and  August.  Schiedea  hookeri 
appears  to  be  an  outcrossing  species. 
Under  greenhouse  conditions,  flowers 
do  not  set  fruit  unless  pollinated.  In  the 
field,  the  species  is  presumed  to  be 
pollinated  by  insects,  although  none 
have  been  observed  (a  related  species, 
■Schiedea  lydgatei  on  Molokai,  is 
apparently  pollinated  by  native,  night- 
flying  moths).  A  series  of  self- 
pollinations,  intra-populational  crosses, 
and  crosses  among  populations  have 
demonstrated  that  Schiedea  hookeri 
experiences  moderately  strong 
inbreeding  depression.  These  results 
indicate  that  reductions  in  population 
size  could  result  in  expression  of 
inbreeding  depression  among  progeny, 
with  deleterious  consequences  for  the 
long-term  persistence  of  this  species. 
Individuals  of  Schiedea  hookeri  appear 
to  be  long-lived,  but  there  is  no 
evidence  of  reproduction  from  seed 
imder  field  conditions.  Seedlings  of 
Schiedea  occurring  in  mesic  or  wet  sites 
are  apparently  consumed  by  introduced 
slugs  and  snails,  which  have  been 
observed  feeding  on  Schiedea 
membranacea,  another  mesic  forest 
species  that  occurs  on  Kauai.  In  contrast 
to  mesic- forest  species,  Schiedea 
occurring  in  dry  areas  produce 
abundant  seedlings  following  winter 
rains,  presumably  because  the  drier  sites 
have  fewer  alien  consiuners.  Schiedea 
hookeri  differs  considerably  through  its 
range  in  potential  for  clonal  growth. 
Plants  from  Kaluakauila  Gulch  are 
upright  and  show  little  potential  for 
clonal  spread.  In  contrast,  clonal  growth 
has  been  detected  for  individuals  at 
Kaluaa  Gulch,  where  the  growth  form  is 
decimibent  and  plants  apparently  root  at 
the  nodes.  Little  else  is  known  about  the 
life  history  of  Schiedea  hookeri. 
Flowering  cycles,  pollination  vectors, 
seed  dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Weller 
and  Sakai,  luipublished  data;  Service 
1999;  HINHP  Database  2001;  61  FR 
53108). 


Historically.  Schiedea  hookeri  was 
known  from  the  Waianae  Mountains  of 
Oahu  and  from  a  single  fragmentary 
collection  from  Haleakala  on  Maui  that 
may  represent  Schiedea  menziesii  rather 
than  Schiedea  hookeri.  Currently,  this 
species  is  known  only  from  Oahu 
(Service  1999;  61  FR  53108;  HINHP 
Database  2001;  EDA  Database  2001). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Schiedea  hookeri  on  the 
island  of  Maui  (Service  1999;  61  FR 
53108;  R.  Hobdy  et  al.,  pers.  comm., 
2001). 

Nothing  is  known  of  the  threats  to 
Schiedea  hookeri  on  the  island  of  Maui 
(Service  1999;  61  FR  53108). 

Schiedea  nuttallu  (NCN) 

Schiedea  nuttallii,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  a 
generally  hairless,  erect  subshrub.  This 
long-lived  perennial  species  is 
distinguished  from  others  in  this 
endemic  Hawaiian  genus  by  its  habit, 
length  of  the  stem  intemodes,  length  of 
the  inflorescence,  number  of  flowers  per 
inflorescence,  and  smaller  leaves, 
flowers,  and  seeds  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Schiedea  nuttallii.  Based  on  field  and 
greenhouse  observations,  it  is 
hermaphroditic.  Plants  on  Oahu  have 
been  imder  observation  for  10  years,  and 
they  appear  to  be  long-lived.  Schiedea 
nuttallii  appears  to  be  an  outcrossing 
species.  Under  greenhouse  conditions, 
plants  fail  to  set  seed  unless  hand 
pollinated,  suggesting  that  this  species 
requires  insects  for  pollination.  Fruits 
and  flowers  are  abundant  in  the  wet 
season  but  can  be  found  throughout  the 
year.  Little  else  is  known  about  the  life    . 
history  of  Schiedea  nuttallii.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  61  FR  53108). 

Historically,  Schiedea  nuttallii  was 
known  frt>m  Kauai  and  Oahu  and  was 
reported  from  Maui.  Currently,  it  is 
found  on  Kauai,  Oahu,  and  Molokai 
(Service  1 999;  61  FR  5  3 1 08;  HINHP 
Database  2001;  GDSI  2001). 

Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Schiedea  nuttallii  on 
the  island  of  Maui  (Service  1999;  61  FR 
53108;  R.  Hobdy  et  al.,  pers.  comm., 
2001). 

Nothing  is  known  of  the  threats  to 
Schiedea  nuttallii  on  the  island  of  Maui 
(Service  1999;  61  FR  53108). 

Sesbania  tomentosa  (ohai) 

Sesbania  tomentosa,  a  short-lived 
member  of  the  legume  family 
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(Fabaceae).  is  typically  a  sprawling 
shrub,  but  may  also  be  a  small  tree.  Each 
compound  leaf  consists  of  18  to  38 
oblong  to  elliptic  leaflets  which  are 
usually  sparsely  to  densely  covered 
with  silky  hairs.  The  flowers  are  salmon 
tinged  with  yellow,  orange-red.  scarlet 
or  rarely,  pure  yellow.  Sesbania 
tomentosa  is  the  only  endemic 
Hawaiian  species  in  the  genus,  differing 
from  the  naturalized  S.  sesban  by  the 
color  of  the  flowers,  the  longer  petals 
and  calyx,  and  the  number  of  seeds  per 
pod  (Geesink  et  al.  1999). 

The  pollination  biology  of  Sesbania 
tomentosa  is  being  studied  by  David 
Hopper,  a  graduate  student  in  the 
Department  of  Zoology  at  the  University 
of  Hawaii  at  Manoa.  His  preliminary 
findings  suggest  that  although  many 
insects  visit  Sesbania  flowers,  the 
majority  of  successful  pollination  is 
accomplished  by  native  bees  of  the 
genus  Hylaeus  and  that  populations  at 
Kaena  Point  on  Oahu  are  probably 
pollinator  limited.  Flowering  at  Kaena 
Point  is  highest  during  the  winter-spring 
rains,  and  gradually  declines  throughout 
the  rest  of  3ie  year.  Little  else  is  known 
about  the  life  history  of  Sesbania 
tomentosa.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Historically,  Sesbania  tomentosa 
occurred  on  all  eight  of  the  main 
Hawaiian  Islands  and  on  the 
Northwestern  Hawaiian  Islands  of 
Nihoa  and  Necker.  Currently,  Sesbania 
tomentosa  occurs  on  Kauai,  Oahu, 
Molokai,  Kahoolawe,  Maui,  the  island  of 
Hawaii,  Nihoa  and  Necker.  On  Maui,  S. 
tomentosa  is  known  from  seven 
populations  with  a  total  of  83 
individuals.  The  populations  are  located 
on  State  owned  and/or  leased  land 
(Lihau  section  of  West  Maui  NAR,  Hana 
Forest  Reserve,  and  Kanaio  Training 
Area),  under  Federal  jusisdiction 
(Kanaio  National  Guard  Training  Area) 
and  on  privately  owned  land  within  the 
East  Maui  Watershed  Partnership  and 
West  Maui  Mountains  Watershed 
Partnership  at  Poelua  Bay.  Mokolea 
Point,  between  Kahakuloa  Head  and 
Puu  Kahulianapa  Mahinanui.  Olowalu, 
Pimoe.  south  of  Puu  Puou.  Off  the  south 
central  coast  of  Kahoolawe, 
approximately  100  individuals  of  S. 
tomentosa  are  found  on  a  small  islet. 
Puu  Koae,  a  State  owned  seabird 
sanctuary  (R.  Hobdy  in  litt.  2000; 
Service  1999;  59  FR  56333;  GDSI  2001; 
HINHP  Database  2001). 

Sesbania  tomentosa  is  found  in 
windswept  slopes,  sea  cliffs  and  cinder 
cones  in  Scaevola  sericea  coastal  dry 


shrublands  at  elevations  between  0  and 
608  m  (0  and  1,993  ft)  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Jacquemontia 
ovalifolia  ssp.  sandwicensis 
(pauohiiaka),  Sidafallax.  Diospyms 
sandwicensis,  Lipochaeta  integrifolia 
(nehe),  Bidens  spp.,  or  stunted 
Dodonaea  viscosa  (Service  1999;  59  FR 
56333;  HINHP  Database  2001;  R.  Hobdy 
et  al.,  pers.  comm..  2001). 

The  primary  threats  to  Sesbania 
tomentosa  on  Maui  are  habitat 
degradation  caused  by  competition  with 
various  alien  plant  species  such  as 
Lantana  camaru,  Waltheria  indica 
(uhaloa),  and  various  grass  species;  feral 
cattle;  lack  of  adequate  pollination;  seed 
predation  by  rats,  mice  and,  potentially, 
alien  insects;  fire;  and  destruction  by 
off-road  vehicles  and  other  human 
disturbances.  Threats  to  Sesbania 
tomentosa  on  Kahoolawe  include 
habitat  degradation  caused  by 
competition  with  various  alien  plant 
species,  erosion,  and  trampling  by  cats 
and  seabirds  (Service  1999;  59  FR 
56333;  P.  Higashino,  pers.  comm., 
2000). 

Solanum  incompletum  (popolo  ku  mai) 

Solanum  incompletum,  a  short-lived 
perennial  member  of  the  nightshade 
family  (Solanaceae).  is  a  woody  shrub. 
Its  stems  and  lower  leaf  surfaces  are 
covered  with  prominent  reddish 
prickles  or  sometimes  with  yellow  fuzzy 
hairs  on  young  plant  parts  and  lower 
leaf  surfaces.  The  oval  to  elliptic  leaves 
have  prominent  veins  on  the  lower 
surface  and  lobed  leaf  margins. 
Numerous  flowers  grow  in  loose 
branching  clusters  with  each  flower  on 
a  stalk.  This  species  differs  from  other 
native  members  of  the  genus  by  being 
generally  prickly  and  having  loosely 
clustered  white  flowers,  curved  anthers 
about  2  mm  (0.08  in)  long,  and  berries 
1  to  2  cm  (0.4  to  0.8  in)  in  diameter 
(Symon  1999). 

Little  is  known  about  the  life  history 
of  Solanum  incompletum.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements.  cUid 
limiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Historically,  Solanum  incompletum 
was  known  from  central  and 
northeastern  Lanai,  scattered  locations 
on  Maui,  and  the  island  of  Hawaii. 
According  to  David  Symon  (1999).  the 
known  distribution  of  Solanum 
incompletum  also  extended  to  the 
islands  of  Kauai  and  Molokai.  Currently, 
Solanum  incompletum  is  only  known 
from  the  island  of  Hawaii  (Service  1999; 
59  FR  56333;  HINHP  Database  2001). 


Nothing  is  known  of  the  preferred 
habitat  of  or  native  plant  species 
associated  with  Solanum  incompletum 
on  the  island  of  Maui  (Service  1999;  59 
FR  56333;  R.  Hobdy  et  al,  pers.  comm., 

2001). 

Nothing  is  known  of  the  threats  to 
Solanum  incompletum  on  the  island  of 
Maui  (Service  1999;  59  FR  56333). 

Spermolepis  hawaiiensis  (NCN) 

Spermolepis  hawaiiensis,  a  member  of 
the  parsley  family  (Apiaceae),  is  a 
slender  annual  herb  with  few  branches. 
Its  leaves,  dissected  into  narrow,  lance- 
shaped  divisions,  are  oblong  to 
somewhat  oval  in  outline  and  grow  on 
stalks.  Flowers  are  arranged  in  a  loose, 
compound  umbrella-shaped 
inflorescence  arising  from  the  stem, 
opposite  the  leaves.  Spermolepis 
hawaiiensis  is  the  only  member  of  the 
genus  native  to  Hawaii.  It  is 
distinguished  from  other  native 
meml^rs  of  the  family  by  being  a 
nonsucculent  annual  with  an  umbrella- 
shaped  inflorescence  (Constance  and 
Affolter  1999). 

Little  is  known  about  the  life  history 
of  Spermolepis  hawaiiensis.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Historically,  Spermolepis  hawaiiensis 
was  known  from  the  islands  of  Kauai, 
Oahu,  Lanai,  and  Hawaii.  Currently,  it 
is  extant  on  Kauai,  Oahu,  Molokai, 
Lanai,  Maui,  and  Hawaii.  On  Maui, 
there  are  four  known  populations  with 
hundreds  to  thousands  of  individuals 
on  State  (Lihau  section  of  West  Maui 
NAR  and  Kanaio  NAR)  and  privately 
owned  lands  within  the  West  Maui 
Mountains  Watershed  Partnership  in 
Puu  Hipa,  south  of  Kanaha  Stream, 
Olowalu,  and  Kanaio  (Service  1999;  59 
FR  56333;  GDSI  2001;  HINHP  Database 
2001;  Charles  Chimera,  USGS  Biological 
Research  Division,  pers.  comm.,  2000). 

Spermolepis  hawaiiensis  is  known 
from  Dodonaea  viscosa  lowland  dry 
shrubland  at  elevations  between  221 
and  742  m  (725  and  2,434  ft)  and 
containing  one  or  more  of  the  following 
associated  native  species:  Eragrostis 
variabilis,  Wikstroemia  spp.,  Erythrina 
sandwicensis,  Diospyros  spp.,  Pleomele 
spp.,  Lipochaeta  lavarum,  Sida  fallax. 
Myoporum  sandwicensis,  Santalum 
eilipticum.  Gouania  hillebrandii,  or 
Heteropogon  contortus  (Service  1999;  59 
FR  56333;  HINHP  Database  2001;  C. 
Chimera,  pers.  comm.,  2000;  R.  Hobdy 
et  al..  pers.  comm.,  2001). 

The  primary  threats  to  Spermolepis 
hawaiiensis  on  Maui  are  habitat 
degradation  by  feral  goats,  pigs,  cattle. 
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and  axis  deer;  competition  with  various 
alien  plants,  such  as  Melinis  repens  and 
Lantana  camara;  fire;  and  erosion, 
landslides,  and  rock  slides  due  to 
natural  weathering  which  result  in  the 
death  of  individual  plants  as  well  as 
habitat  destruction  (Service  1999;  59  FR 
56333). 

Tetramolopium  arenarium  (NCN) 

Tetramolopium  arenarium  is  a  short- 
lived perennial  and  an  upright, 
branched  shrub  in  the  sunflower  family 
(Asteraceae).  Alternate  leaves  are  lance- 
shaped,  hairy,  glandular,  and  gray- 
green.  This  species  is  separated  from 
other  species  of  the  genus  in  the 
Hawaiian  Islands  by  several  characters: 
upright  habit;  number  of  heads  per 
flower  cluster  (five  to  11);  presence  and 
type  of  glands  and  hairs;  size  of  male 
ray  flowers  (1.3  to  2.2  mm  (.002  to  .009 
in);  number  of  bisexual  disk  flowers 
(five  to  nine)  and  their  maroon  color; 
and  a  wide,  two-  to  four-nerved  fruit 
with  white  hairs  at  the  tip.  Three  infra- 
specific  species  are  recognized: 
Tetramolopium  arenarium  ssp. 
armiarium  var.  arenarium  (Maui  and 
Hawaii),  T.  arenarium  ssp.  arenarium 
var.  confertum  (Hawaii),  and  T. 
arenarium  ssp.  laxum  (Maui).  These 
species  are  distinguished  one  from  the 
other  by  a  combination  of  characters.  T. 
arenarium  ssp.  arenarium  var. 
confertum  and  T.  arenarium  ssp.  laxum 
have  not  been  seen  the  late  1800s 
(Lowrey  1999). 

Little  is  known  about  the  life  history 
of  Tetramolopium  arenarium.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a;  59  FR  10305). 

Tetramolopium  arenarium  was 
historically  known  from  the  islands  of 
Maui  and  Hawaii.  The  taxon  was 
considered  extinct  until  Tetramolopium 
arenarium  ssp.  arenarium  var. 
arenarium  was  recently  rediscovered  on 
the  island  of  Hawaii.  Both  supspecies 
were  last  seen  on  Maui  in  the  late  1800s 
(Service  1996a:  59  FR  10305;  HINHP 
Database  2001;  GDSI  2001). 

Nothing  is  known  about  the  preferred 
habitat  of  Tetramolopium  arenarium  on 
Maui  (Service  1996a;  59  FR  10305;  R. 
Hobdy  et  al.,  pers.  comm.,  2001). 

Notning  is  known  of  the  threats  to 
Tetramolopium  arenarium  on  the  island^ 
of  Maui  (Service  1996a;  59  FR  l0305). 

Tetramolopium  remyiiNCN) 

Tetramolopium  remyi,  a  short-lived 
perennial  member  of  the  sunflower 
family  (Asteraceae),  is  a  much  branched, 
decumbent  (reclining,  with  the  end 
ascending)  or  occasionally  erect  shrub 


up  to  about  38  cm  (15  in)  tall.  Its  leaves 
are  firm,  very  narrow,  and  with  the 
edges  rolled  inward  when  the  leaf  is 
mature.  There  is  a  single  flower  head 
per  branch.  The  heads  are  each 
comprised  of  70  to  100  yellow  disk  and 
150  to  250  white  ray  florets.  The  stems, 
leaves,  flower  brac^,  and  fruit  are 
covered  with  sticky  hairs. 
Tetramolopium  remyi  has  the  largest 
flower  heads  in  the  genus.  Two  other 
species  of  the  genus  are  known 
historically  from  Lanai,  but  both  have 
purplish  rather  than  yellow  disk  florets 
and  from  four  to  60  rather  than  one 
flower  head  per  branch  (Lowrey  1999). 

Tetramolopium  remyi  flowers 
between  April  and  January.  Field 
observations  suggest  that  the  population 
size  of  the  species  can  be  profoiuidly 
affected  by  variability  in  annual 
precipitation;  the  adult  plants  may 
succumb  to  prolonged  drought,  but 
apparently  there  is  a  seedbank  in  the 
soil  that  can  replenish  the  population 
during  favorable  conditions.  Such  seed 
banks  are  of  great  importance  for  arid- 
dwelling  plants  to  allow  populations  to 
persist  through  adverse  conditions.  The 
aridity  of  the  area,  possibly  coupled 
with  himian-induced  changes  in  the 
habitat  and  subsequent  lack  of 
availability  of  suitable  sites  for  seedling 
establishment,  may  be  a  factor  limiting 
population  growth  and/or  expansion. 
Requirements  of  this  taxon  in  these 
areas  are  not  known,  but  success  in 
greenhouse  cultivation  of  these  plants 
with  much  higher  water  availability 
implies  that,  although  these  plants  are 
drought-tolerant,  perhaps  the  dry 
conditions  in  which  they  currently  exist 
are  not  optimum.  Individual  plants  are 
probably  not  long-lived.  Pollination  is 
hypothesized  to  be  possibly  by 
butterflies,  bees,  or  flies.  Little  else  is 
known  about  the  life  history  of 
Tetramolopium  remyi.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1995b;  56  FR  47686). 

Historically,  the  species  was  known 
irom  the  Lahaina  area  of  West  Maui  and 
Lanai.  Currently,  T.  remyi  is  known 
from  two  populations  on  Lanai.  It  was 
last  seen  on  Maui  in  1944  by  E.  Y. 
Hosaka  (GDSI  2001;  HINHP  Database 
2001;  Service  1995b;  56  FR  47686). 

On  Maui,  Tetramolopium  remyi 
occurs  in  lowland  dry  shrubland  on  dry, 
exposed  ridges  or  flats  at  elevations 
between  52  and  550  m  (171  and  1,804 
ft).  Associated  plant  species  include 
Dodonaea  viscosa,  Heteropogon 
contortus,  Bidens  mauiensis,  Bidens 
menziesii,  Eragrostis  atropioides 
(lovegrass),  Lipochaeta  heterophylla 


(NCN),  or  Waltheria  indica  (Service 
1995b;  56  FR  47686;  R.  Hobdy  et  al., 
pers.  comm.,  2001). 

Nothing  is  known  of  the  threats  to 
Tetramolopium  remyi  on  the  island  of 
Maui  (Service  1995b;  56  FR  47686). 

Vigna  o-wahuensis  (NCN) 

Vigna  o-wahuensis,  a  member  of  the 
legume  family  (Fabaceae),  is  a  slender, 
twining,  long-lived  perennial  herb  with 
fuzzy  stems.  Each  leaf  is  made  up  of 
three  leaflets  which  vary  in  shape  from 
roimd  to  linear,  and  are  sparsely  or 
moderately  covered  with  coarse  hairs. 
Flowers,  in  clusters  of  one  to  four,  have 
thin,  translucent,  pale  yellow  or 
greenish  yellow  petals.  The  two 
lowermost  petals  are  fused  and  appear 
distinctly  beaked.  The  sparsely  hairy 
calyx  has  asymmetrical  lobes.  The  fruits 
are  long  slender  pods  that  may  or  may 
not  be  slightly  inflated  and  contain 
seven  to  15  gray  to  black  seeds.  This 
species  differs  frtim  others  in  the  genus 
by  its  thin  yellowish  petals,  sparsely 
hairy  calyx,  and  thin  pods  which  may 
or  may  not  be  slightly  inflated  (Geesink 
etal.  1999). 

Little  is  known  about  the  life  history 
of  Vigna  o-wahuensis.  Flowering  cycles, 
pollination  vectors,  seed  dispersal 
agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999;  59  FR  56333). 

Historically,  Vigna  o-wahuensis  was 
known  from  Nilhau,  Oahu,  and  on  East 
Maui  in  Makawao,  Waiakoa,  and 
Haleakala,  and  at  an  imspecified  site  on 
West  Maui.  Ciurently,  Vigna  o- 
wahuensis  is  known  from  the  islands  of 
Molokai,  Lanai,  Kahoolawe,  Maui,  and 
Hawaii.  There  are  no  currently  known 
populations  on  Niihau  or  Oahu.  On  the 
State  owned  island  of  Kahoolawe,  there 
are  a  total  of  three  populations  with  an 
unknown  number  of  individuals  in  the 
Makaalae/Lua  Kealialalo,  the  Puhi  a 
Nanue  area  near  a  tidal  pond,  and  on 
Lua  Makika.  On  Maui,  there  is  a  single 
population  of  at  least  one  individual  on 
State  owned  land  at  Kamanamana 
(HINHP  Database  2001;  GDSI  2001;  C. 
Chimera,  pers.  comm.,  2000;  Service 
1999;  59  FR  56333). 

On  Kahoolawe  and  Maui,  Vigna  o- 
wahuensis  occurs  in  dry  to  mesic 
grassland  and  shrubland  at  elevations 
between  0  and  50  m  (0  and  164  ft) 
containing  one  or  more  of  the  following 
associated  plant  species:  Sida  fallax, 
Chenopodium  spp.,  or  Chamaesyce  spp. 
(HINHP  Database  2001i  Service  1999;  59 
FR  56333;  R.  Hobdy  et  al.,  pers.  comm.. 
2001). 

The  primary  threats  to  Vigna  o- 
wahuensis  on  Kahoolawe  are 
competition  with  various  alien  plant 
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dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1996a;  59  FR  10305). 

Historically,  Zanthoxylum  hawaiiense 
was  known  from  the  islands  of  Kauai, 
Molokai,  Lanai,  Hawaii,  and  southern 
and  southwestern  slopes  of  Haleakala 
on  Maui.  Currently,  Zanthoxylum 
hawaiiense  is  extant  on  the  islands  of 
Kauai,  Molokai,  Maui,  and  Hawaii.  This 
species  is  found  on  Maui  in  foiir 
populations  with  a  total  of  11 
individuals  on  private  and  State 
(Makawao  Forest  Reserve  and 
Department  of  Hawaiian  Home  Lands) 
owned  lands  at  Kahakapao.  and  in  the 
Hana  District  north  and  south  of  Jeep 
Trail  and  north  of  Kula  Pipeline  (GDSI 
2001;  HINHP  Database  2001;  Service 
1996a;  59  FR  10305). 

Zanthoxylum  hawaiiense  is  reported 
from  open  lowland  dry  or  mesic 
Nestegis  sandwicensis-Pleomele 
auwahiensis  forests.  Acacia  koa- 
Pleomele  auwahiensis  forest,  or 
montane  dry  forest  at  elevations 
between  882  and  1.540  m  (2,894  and 
5,051  ft)  containing  one  or  more  of  the 


species,  fire;  and  a  risk  of  extinction  due 
to  random  environmental  events,  and/or 
reduced  reproductive  vigor  due  to  the 
small  nimiber  of  existing  populations 
and  individuals.  The  primary  threats  to 
this  species  on  Maui  are  competition 
with  die  alien  plant  species  Lantana 
camara  and  Cenchrus  ciliaris 
(buffelgrass),  and  herbivory  by  axis  deer 
and  goats  (Service  1999;  59  FR  56333). 

Zanthoxylum  hawaiiense  (at) 

Zanthoxylum  hawaiiense,  a  long-lived 
perennial,  is  a  mediimi-size  tree  with 
pale  to  dark  gray  bark,  and  lemon- 
scented  leaves  in  the  rue  family 
(Rutaceae).  Alternate  leaves  are 
composed  of  three  small  triangular-oval 
to  lance-shaped,  toothed  leaves  (leaflets) 
with  surfaces  usually  without  hairs. 
Zanthoxylum  hawaiiense  is 
distinguished  from  other  Hawaiian 
memlwrs  of  the  genus  by  several 
characters:  three  leaflets  all  of  similar 
size,  one  joint  on  lateral  leaf  stalk,  and 
sickle-shape  irmts  with  a  roimded  tip 
(Stone  eta/.  1999). 

Little  is  known  about  the  life  history 
of  Zanthoxylum  hawaiiense.  Flowering 
cycles,  pollination  vectors,  seed 

TABLE  3  —Summary  of  Existing  Populations  Occurring  on  Maui  and  Kahoolawe,  and  Landownership  for  70 

Species  Reported  From  Maui  and  Kahoolawe. 


following  associated  native  species: 
Metrosideros  polymorpha.  Diospyms 
sandwicensis,  Pisonia  spp.  (papada 
kepau),  Xylosma  hawaiiensis,  Santalum 
ellipticum,  Alphitonia  ponderosa, 
Osteomeles  anthyllidifolia,  Alectryon 
maarococcus,  Charpentiera  spp., 
Melicope  spp.,  Dodonaeaviscosa, 
Streblus  pendulinus,  Myrsine 
lanaiensis,  or  Sophora  chrysophylla 
(HINHP  Database  2001;  Service  1996a; 
59  FR  10305;  R.  Hobdy  et  al.,  pers. 
comm..  2001). 

The  threats  to  Zanthoxylum 
hawaiiense  on  Maui  include  browsing, 
grazing,  and  trampling  by  feral  goats 
and  cattle;  competition  with  the  alien 
plant  species  Melia  azedarach 
(chinaberry),  Lantana  camara,  and 
Pennisetum  clandestinum;  fire;  human 
disturbance;  and  risk  of  extinction  from 
naturally  occurring  events  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  populations  (Service 
1996a;  59  FR  10305). 

A  summary  of  popiUations  and 
landownersUp  for  the  70  plant  species 
reported  from  the  islands  of  Maui  and 
Kahoolawe  is  given  in  Table  3. 


Species 


Acaena  exigua  

Adenophorus  periens - 

Alectryon  macrococcus 

Argymxiphium  sandwicense  ssp.  macrocephalum 

Asplenium  fragile  var.  insulare    

Btdens  micrantha  ssp  kalealftha    

Bonamia  menziesii 

Bnghamia  rockii  

Cenchrus  agnmonioides 

Centaurium  sebaeo/des 

Clerwontia  lindseyana  

Clerrrtontia  oblongifoiia  ssp.  mauieftsis   

Clermontia  peleana 

Clermontia  samuelii 

Colut>rina  oppositifotia    

Ctenitis  squamigera 

Cyanea  copelandii  ssp.  t)aleakala«nsis    

Cyanea  glabra  

Cyanea  grimesiana  spp  grimesiana   

Cyanea  hamatiflora  spp.  hamatHtora  

Cyanea  lobata 

Cyarwa  mceldowneyi 

Cyrtandra  munroi 

Delissea  undulata  

Diellia  erecta 

Diplaziurn  rTK>lokaier)se 

Dubautia  plantaginea  spp.  himtilis    

Flueggea  neowawraea  

Geranium  artxxeum _ 

Geranium  multHtorum , 

Gouania  vitifdia 

Hedyotis  cohacea  ; 

He<fyotis  mannii  

Hesperomannia  artxxescens 

Hespenxnannia  artMJSCula   


Numt)er  of 
current  pop- 
ulations 


0 
0 

7 

4 

1 

3 

4 

0 

2 

3 

2 

1 

0 

4 

2 

6 

3 

1 

2 

7 

4 

6 

4 

0 

5 

4 

1 

3 

7 

8 

0 

1 

1 

2 

2 


Landowr>ershlp 


Federal 


X 
X 
X 


state 


X 
X 

X 
X 
X 


X 

X 


X 
X 


X 
X 


Private 


X 
X 
X 


X 
X 

X 
X 


X 
X 
X 

X 

X 


X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 


X 
X 
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Table  3.— Summary  of  Existing  Populations  Occurring  on  Maui  and  Kahoolawe,  and  Landownership  for  70 
j  Species  Reported  From  Maui  and  Kahoolawe.— Continued 


Species 


Hibiscus  brackenridgei  

Ischaemum  byrone 

Isodendrion  pyrifolium  

Kanaloa  kahoolawensis 

Lipochaeta  kamdensis 

Lysimachia  lydgatein  

Mariscus  pennatiformis   

Melicope  adscendens 

Melicope  baltoui 

Melicope  knudsenii 

Melicope  mucronulata 

Melicope  ovalis  

Neraudia  sericea 

Nototrichium  humile 

Peucedanum  sandwicense 

Phiegmariurus  mannii 

Phyllostegia  mannii 

Phyllostegia  mollis  

Phyllostegia  parvilfora  

Plantago  princeps 

Platanthera  holochila  

Pteris  lidgatei  

Remya  mauiensis  

Sanicula  purpurea 

Schiedea  haleakalensis  .... 

Schiedea  hookeri 

Schiedea  nuttallii 

Sesbania  tomentosa 

Solanum  incompletum  

Spermolepis  hawaiiensis  .. 
Tetramolopium  arenarium  . 
Tetramolopium  capillare    ... 

Tetramolopium  remyi 

Vigna  o-wahuensis  

Zanthoxylum  hawaiiense  ... 


Uumber  of 
current  pop- 
ulations 


5 

6 

0 

1 

1 

4 

1 

2 

2 

1 

1 

1 

3 

0 

3 

7 

0 

1 

0 

5 

3 

2 

3 

5 

2 

0 

0 

8 

0 

4 

0 

4 

0 

4 

4 


Previi 


ious  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the  Act, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Docimient  No.  94-51,  was 
'  presented  to  Congress  on  January  9, 
1975.  In  that  document,  Alectryon 
macrococcus  (as  Alectryon 
macrococcum  var.  macrococcum  and 
Alectryon  mahoe],  Bonamia  menziesii, 
Bnghamia  rockii,  Clermontia 
lindseyana,  Colubrina  oppositifolia, 
Cyanea  glabra  (as  Cyanea  scabra  var. 
variabilis),  Cyanea  lobata  (as  Cyanea 
baldwinii),  Cyanea  mceldowneyi, 
Flueggea  neowawraea  (as  Drypetes 
phyllanthoides).  Geranium  arboreum. 
Geranium  multiflorum  (as  Geranium 
multiflorum  var.  multiflorum,  var. 
ovatifolium,  and  var.  superbum), 
Hedyotis  mannii  (as  Hedyotis  thyrsoidea 
var.  thyrsoidea),  Hesperomannia 
arborescens  (as  Hesperomaimia 


arborescens  var.  bushiana  and  var. 
swezeyi),  Hesperomannia  arbuscula, 
Hibiscus  brackenridgei  (as  Hibiscus 
brackenridgei  var.  brackenridgei,  var. 
mokuleianus,  and  var.  "from  Hawaii"), 
Ischaemum  byrone,  Melicope  balloui  (as 
Pelea  balloui),  Melicope  knudsenii  (as 
Pelea  multiflora),  Melicope  ovalis  (as 
Pelea  ovalis),  Neraudia  sericea  (as 
Neraudia  kahoolawensis),  Nototrichium 
humile,  Peucedanum  sandwicense  (as 
Peucedanum  kauaiense),  Phyllostegia 
mollis,  Plantago  princeps  (as  Plantago 
princeps  var.  elata,  var.  laxiflora,  var. 
princeps),  Remyg  mauiensis,  Sesbania 
tomentosa  (as  Sesbania  hobdyi  and 
Sesbania  tomentosa  var.  tomentosa), 
Vigna  o-wahuensis  (as  Vigna 
sandwicensis  var.  heterophylla  and  var. 
sandwicensis),  and  Zanthoxylum 
hawaiiense  (as  Zanthoxylum  hawaiiense 
var.  citriodora),  were  considered  to  be 
endangered;  Cyrtandra  munroi.  Diellia 
erecta,  and  Zanthoxylum  hawaiiense  (as 
Zanthoxylum  hawaiiense  var. 
hawaiiense  and  var.  velutinosum)  were 
considered  to  be  threatened;  and, 
Asplenium  fragile  var.  insulare  (as 


Landownership 


Federal 


State 


X 
X 

X 
X 
X 
X 
X 


X 
X 


Private 


X 
X 


X 
X 
X 
X 


X 

X 

X 

X 
X 


X 
X 
X 
X 


X 
X 


X 
X 
X 


X 
X 
X 


Asplenium  fragile),  Bidens  micrantha 
ssp.  kalealaha  (as  Bidens  distans  and 
Bidens  micrantha  spp.  kalealaha). 
Ctenitis  sqiiamigera,  Diplazium 
molokaiense,  Gouania  vitifolia. 
Hedyotis  coriacea.  Isodendrion 
pyrifolium,  Melicope  knudsenii  (as 
Pelea  knudsenii  and  Pelea  tomentosa), 
Melicope  mucronulata  (as  Pelea 
mucronulata),  Phiegmariurus  mannii 
(as  Lycopodium  mannii),  Plantago 
princeps  (as  Plantago  princeps  var. 
acaulis,  var.  denticulata,  and  var. 
queleniana),  Pteris  lidgatei, 
Tetramolopium  arenarium  (as 
Tetramolopium  arenarium  vai.j 
arenarium,  var.  confertum,  and  var. 
dentatum),  Tetramolopium  capillare, 
and  Tetramolopium  remyi  were 
considered  extinct.  On  July  1, 1975,  we 
published  notice  in  the  Federal  Register 
(40  FR  27823)  of  our  acceptance  of  the 
Smithsonian  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act,  and  gave 
notice  of  our  intention  to  review  the 
status  of  the  plant  taxa  named  therein. 
As  a  result  of  that  review,  on  June  16, 
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1976,  we  published  a  proposed  rule  in 
the  Federal  Register  (41  FR  24523)  to 
determine  endangered  status  pursuant 
to  section  4  of  the  Act  for  approximately 
1.700  vascular  plant  taxa,  including  all 
of  the  above  taxa  considered  to  be 
endangered  or  thought  to  be  extinct 
except  for  Cyanea  glabra  and  Cyrtandra 
munroi;  additionally,  Argyroxiphium 
sandwicense  ssp.  macrocephalum  (as 
Argyroxiphium  macrocephalum) 
appeared  in  the  1976  proposed  rule  as 
endangered.  The  list  of  1,700  plant  taxa 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 


in  response  to  House  Dociunent  No.  94- 
51  and  the  July  1. 1975,  Federal 
Register  oublication. 

General  comments  received  in 
response  to  the  1976  proposal  are 
summarized  in  an  April  26,  1978, 
Federal  Register  publication  (43  FR 
17909).  In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  proposals  already  over  2 
years  old.  On  December  10. 1979,  we 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16. 1976,  proposal 
that  had  not  been  made  final,  along  with 


four  other  proposals  that  had  expired. 
We  published  updated  Notices  of 
Review  for  plants  on  December  15, 1980 
(45  FR  82479),  September  27. 1985  (50 
FR  39525),  February  21. 1990  (55  FR 
6183).  September  30, 1993  (58  FR 
51144).  and  February  28, 1996  (61  FR 
7596).  A  summary  of  the  status 
categories  for  these  70  plant  species  in 
the  1980-1996  notices  of  review  can  be 
found  in  Table  4(a).  We  listed  the  70 
species  as  endangered  or  threatened 
between  1991  and  1999.  A  sununary  of 
the  listing  actions  can  be  found  in  Table 
4(b). 


Table  4(a).— Summary  of  Candidacy  Status  for  70  Plant  Species  From  Maui  and  Kahoolawe. 


Species 


Acaena  exigua   

Adenophorus  periens  

Alectryon  macrococcus  

Argymxiphium  sandwicense  ssp.  macrocephalum 

Aspienium  fragile  var.  insulare    

Bidens  micrantha  ssp.  kalealaha  

Bonamia  menziesii  

Brighamia  rockii    

Cenchnjs  aghmonoides  

Centaunum  sebaeoides  

Clermontia  lindseyana    

Clemwntia  oblongifolia  ssp.  mauiensb   

Clennontia  peleana 

Clermontia  samuelii    

Colubnna  oppositifoiia  

Ctenitis  squamigera    

Cyanea  copeiandU  ssp.  haleakalaensis 

Cyanea  glabra 

Cyanea  grimesiana  spp.  grimesiana    

Cyanea  hamatiflora  spp.  hamatiflora 

Cyanea  lobala  

Cyanea  mceldowrwyi  

Cyrtandra  munroi   

Delissea  undulata    

Diellia  erecta   

Diplazium  molokaiense  

Dubautia  plantaginea  spp.  humilis  

Flueggea  neowawraea  

Geranium  art>oreum  

Geranium  multHtorum 

Gouania  vitiMia    ••. 

Hedyotis  coriacea    

Hedyotis  mannii    

Hesperomannia  arborescens  

Hesperomannia  aituscuia   

Hibiscus  brackenridgei  

Ischaemum  byrorw    

Isodendrion  pyrifolium  

Kanaloa  kahoolawensis 

Lipochaeta  l(amol6nsis    

Lysimachia  lydgatei  

Mariscus  pennatiforrns  

Melicope  adscendena  

Melicope  balloui   

Melicope  knudsenii   

Melicope  mucronulata  

Melicope  ovalis    

Neraudia  sericea 

Nototrichium  humile   ~ ..... 

Peucedanum  sandwicense  

Phlegmanurus  manrui   

PhyHos^gia  mannii  


Federai.  REGiSTERnotice  of  review 


1960 


CI 

C1 

CI 

CI 

CI* 

CI 

CI 

C1 


CI 

3C 

CI 

CI* 


C1 

C1 
C1 
C2 
CI 
C1 
CI* 

CI 
CI 
CI 

cr 

CI 
CI 
CI 
CI 
CI 
CI 

cr 

CI 


CI 

cr 

CI 
C1 
3A 
C1 
C2 
CI 


1965 


CI 
CI 
CI 
CI 

cr 

CI 
CI 
CI 


CI 
3C 
CI 

cr 

CI 

CI 
CI 
C2 

cr 

CI 

cr 

CI 
CI 
CI 

cr 

CI 
CI 
CI 
CI 
CI 
CI 

cr 

CI 
CI 
CI 

cr 

CI 

cr 

3A 
CI 
C2 
CI 


1990 


CI 
CI 
CI 
CI 
CI 
CI 
CI 
CI 

CI 
CI 
CI 
CI 

CI 

cr 


CI 
CI 
CI 

cr 

CI 
CI 
C2 
C1 
CI 
CI 

cr 

CI 
CI 
CI 
CI 
CI 
CI 
3A 

CI 
CI 
CI 
3A 

cr 

CI 
CI 

cr 

C1 
3C 
C2 
CI 
CI 


1993 


C2 

C2* 
C2 


1996 


C 
C 
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TABLE  4(A).— Summary  of  Candidacy  Status  for  70  Plant  Species  From  Maui  and  Kahoolawe.— Continued 


Species 


Phyllostegia  mollis  

Phyllostegia  parvilfora 

Plantago  princeps  

Platanthera  holochila  

Pteris  lidgatei 

Remya  mauiensis  

Sank:ula  puqjurea 

Schiedea  haleakalensis  .... 

Schiedea  hookeri 

Schiedea  nuttallii 

Sesbania  tomentosa 

Solanum  incompletum  

Spemiolepis  hawaiiensis  .. 
Tetramolopium  arenarium 
Tetramolopium  capillare ... 

Tetramotopium  remyi 

Vigna  o-wahuensis 

Zanthoxylum  hawaiiense  . 


Federal  Register  notice  of  review 


1980 


CI 
CI 
C2 
CI 
CI 
CI 


cr 
cr 

cr 
cr 
ci 

CI 
CI 


1985 


CI 
CI 
C2 
CI 
C1 
CI 

CI 


cr 
cr 

cr 
cr 
ci 
ci 
ci 


1990 


ci 

CI 

ci 

CI 
CI 

CI 
CI 


CI 
CI 
CI 
3A 

cr 

CI 
CI 
CI 


1993 


C2 


C2 
C2 


1996 


C^^andldates:  Species  for  which  we  have  in  file  sufficient  infomiation  on  biological  vulnerability  and  threats  to  support  proposals  to  list  them 

^'cT'rS^rf^r  whS^fhriervice  has  on  file  enough  substantial  information  on  biological  vulnerability  and  threat(s)  to  support  proposals  to  list 
them  as  endangered  or  threatened  species.  .      ^  ^       l.  ^^^ 

CV-  Taxa  of  Known  vulnerable  status  in  the  recent  past  that  may  already  have  become  extinct. 

C2-  Ta^  for  which  there  is  some  evidence  of  vulnerability,  but  for  which  there  are  not  enough  data  to  support  listing  proposals  at  ttvs  time. 

3A"  Taxa  for  which  the  Sendee  has  persuasive  evidence  of  extinction.  If  rediscovered,  such  taxa  might  acquire  high  pnonty  for  listing 

3C:  T^  tharhal-e  ^ven  to  be  rr^e  abundant  or  widespread  than  previously  believed  and/or  those  that  are  not  subject  to  any  identifiabte 

*"feJeral  register  Notice  of  Review-1980:  45  FR  82479.  1985:  50  FR  39525.  1990:  55  FR  6183.  1993:  58  FR  51144.  1996:  61  FR  7596 

Table  4(b).— Summary  of  Listing  Actions  for  70  Plant  Species  from  Maui  and  Kahoolawe 


Species 


Acaena  exigua 

Adenophorus  periens 


Alectryon  macrococcus 


Argyroxiphium     sandwicense     ssp. 
macrocephalum. 

Aspienium  fragile  var.  insulare 

Bidens  mk:ranttia  ssp.  kalealaha 

Bonamia  menziesii 


Brighamia  rockii 

Cenchrus  agrimonioides 
Centaurium  sebaeoides 


Clermontia  lindseyana 

ClermonVa         oblongifolia 
mauiensis. 

Clermontia  peleana 

Clenvontia  samuelii 

Colubrina  oppositifoiia 

Ctenitis  squamigera 


ssp. 


Federal 
status 


E 

E 


Cyar 


ssp. 


\nea  copelandii 

haleakalaensis. 

Cyanea  glabra 

Cyanea  grimesiana  spp.  grimesiana 


E 
E 
E 


E 
E 

E 


E 
E 

E 
E 
E 
E 


E 
E 


Proposed  rule 


Date 


05/24/91 
09/14/93 

05/24/91 


05/24/91 

06/24/93 
05/24/91 
09/14/93 


09/20/91 
10/02/95 
09/28/90 


12/17/92 
05/24/91 

12/17/92 
05/15/97 
12/17/92 
06/24/93 


05/15/97 

05/15/97 
10/02/95 


Federal 
Register 


56  FR  23842 
58  FR  48012 

56  FR  23842 


56  FR  23842 

58  FR  34231 
56  FR  23842 
58  FR  48012 


56  FR  47718 
60  FR  51417 
55  FR  39664 


57  FR  59951 

56  FR  23842 

57  FR  59951 
62  FR  26757 

57  FR  59951 

58  FR  34231 


62  FR  26757 

62  FR  26757 
60  FR  51417 


Final  Rule 


Date 


05/15/92 
11/10/94 

05/15/92 


05/15/92 

09/09/94 
05/15/92 
11/10/94 


10/08/92 
10/10/96 
10/29/91 


03/04/94 
05/15/92 

03/04/94 
09/03/99 
03/04/94 
09/09/94 


09/03/99 

09/03/99 
10/10/96 


Federal 
Register 


57  FR  20787 
59  FR  56333 

57  FR  20772 


57  FR  20772 

59  FR  49025 
57  FR  20772 
59  FR  56333 


57  FR  46325 
61  FR  53108 
56  FR  55770 


59  FR  10305 
57  FR  20772 

59  FR  10305 
64  FR  48307 
59  FR  10305 
59  FR  49025 


64  FR  48307 

64  FR  48307 
61  FR  53108 


Proposed  critical  habitat 


Date 


12/18/00 
11/07/00. 
12/29/00 
11/07/00. 
12/18/00. 
12/29/00 
12/18/00 


12/18/00 
11/07/00. 
12/18/00, 
12/27/00 
12/29/00 
12/18/00 
11/07/00. 
12/18/00. 
12/27/00. 
12/29/00 
12/18/00 
12/18/00. 
12/27/00 

12/18/00 
12/18/00 
12/18/00, 
12/27/00. 
12/29/00 
12/18/00 

12/18/00 
^2J^B/00, 
12/29/00, 
12/27/00 


Federal 
Register 


65  FR  79192 
65  FR  66808. 
65  FR  83157 
65  FR  66808. 
65  FR  79192, 
65  FR  831 57 
65  FR  79192 


65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 


79192 

66808. 

79192, 

82086 

83157 

79192 

66808. 

79192. 

82086. 

83157 

79192 

79192, 

82086 


65  FR  79192 
65  FR  79192 
65  FR  79192, 
65  FR  79192, 
65  FR  83157 
65  FR  79192 

65  FR  79192 
65  FR  79192, 
65  FR  83157, 
65  FR  82086 
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Table  4(b).— Summary  of  Usting  Actions  for  70  Plant  Species  from  Maui  and  Kahoolawe— Continued 


Species 


Cyanea  hamatHtora  spp.  hamaMtora 

Cyanea  lobata  - 

Cyanea  mceldowneyi 

Cyrtandra  munroi ., 


Delissea  undulata 
Diellia  erecta 


Diplazium  molokaiense  

Dubautia  plantaginea  spp.  humilis 
Flueggea  neowawraea 


Geranium  arboreum  .. 
Geranium  multiftorum 

Gouania  vitifolia 

Hedyotis  conacea 

Hedyotis  mannii 


Federal 
status 


Hesperomannia  arborescens 


Hesperomannia  artuscula 
Hibiscus  brackenridgei 


Ischaemum  byrone 


Isodertdrion  pynfolium  .. 
Kanaloa  liahoolawensis 
Lipochaeta  kamoiensis  . 

Lysimachia  lydgatei 

Mariscus  pennatiformis 
Melicope  adscendens ... 

Melicope  balloui 

Melicope  knudsenii 


Melicope  mucronulata 


Melicope  ovalis  ... 
Neraudia  sericea 


Nototrichium  humile 

Peucedanum  sandwicenae 


Phlegmariurus  mannii . 
Phyltostegia  mannii  .... 

Phylkjstegia  mollis 

Phyitostegia  parvilfora 
Plantago  princeps 


Platanthera  hokx:hUa 


E 
E 
E 

E 

E 

E 

E 
E 
E 

E 
E 
E 
'  E 
E 


E 
E 


E 
E 
E 
E 
E 
E 
E 
E 


E 
E 

E 

T 


E 

E 
E 
E 
E 


Reris  rtdgatei 

Remya  mauiensis 

Sanicula  purpurea  

Schiedea  haleakalensis 

Schiedea  hookeri 

Schiedea  nuttallH 


Sesbania  tomenlosa . 


Solanum  incompletum  .... 
Spermoiepis  hawaiiensis 


Tetramotopium  arertarium 
Tetramolopium  capiUare  ... 


E 

E 
E 
E 
E 

E 


E 
E 


E 
E 


Proposed  rule 


Date 


05/15/97 
05/24/91 
05/24/91 
05/24/91 

06/27/94 
09/14/93 

06/24/93 
05/15/97 
09/14/93 

01/23/91 
05/24/91 
12/14/92 
05/24/91 
09/20/91 


10/14/92 

09/28/90 
09/14/93 

12/17/92 

12/17/92 
05/15/97 
05/24/91 
05/24/91 
09/14/93 
05/11/93 
05/11/93 
10/30/91 

05/24/91 

05/11/93 
09/14/93 

10/02/95 
10/30/91 


05/24/91 
09/20/91 
09/28/90 
10/02/95 
09/14/93 


10/02/95 


06/24/93 
10/02/89 
10/02/95 
05/24/91 
10/02/95 
10/02/95 

09/14/93 

09/14/93 
09/14/93 


12/17/92 
03/25/93 


Federal 
Register 


62  FR  26757 

56  FR  23842 
56  FR  23842 
56  FR  23842 

59  FR  32946 
58  FR  48012 

58  FR  34231 
62  FR  26757 
58  FR  48012 

56  FR  2490 

56  FR  23842 

57  FR  39066 
56  FR  23842 
56  FR  47718 


57  FR  47028 

55  FR  39664 

58  FR  48012 

57  FR  59951 


57  FR 
62  FR 
56  FR 
56  FR 

58  FR 
58  FR 
58  FR 
56  FR 


59951 
26757 
23842 
23842 
48012 
18073 
18073 
5562 


56  FR  23842 

58  FR  18073 
58  FR  48012 

60  FR  51398 
56  FR  5562 


56  FR  23842 
56  FR  47718 
55  FR  39664 
60  FR  51417 
58  FR  48012 


60  FR  51417 


58  FR  34231 
54  FR  40447 
60  FR  51417 
56  FR  23842 
60  FR  51417 
60  FR  51417 

58  FR  48012 

58  FR  48012 
58  FR  48012 


57  FR  59951 

58  FR  16164 


Final  Rule 


Date 


09/03/99 

05/15/92 
05/15/92 
05/15/92 

10/10/96 
11/10/94 

09/09/94 
09/03/99 
11/10/94 

05/13/92 
05/15/92 
06/27/94 
05/15/92 
10/08/92 


03/28/94 

10/29/91 
11/10/94 

03/04/94 

03/04/94 
09/03/99 
05/15/92 
05/15/92 
11/10/94 
12/05/94 
12/05/94 
02/25/94 

05/15/92 

12/05/94 
11/10/94 

10/10/96 
02/25/94 


05/15/92 
10/08/92 
10/29/91 
10/10/96 
11/10/94 


10/10/96 


09/09/94 
01/14/91 
10/10/96 
05/15/92 
10/10/96 
10/10/96 

11/10/94 

11/10/94 
11/10/94 


03/04/94 
09/30/94 


Federal 
Register 


64  FR  48307 
57  FR  20772 
57  FR  20772 
57  FR  20772 

61  FR  53124 
59  FR  56333 

59  FR  49025 
64  FR  48307 
59  FR  56333 

57  FR  20589 
57  FR  20772 
59  FR  32932 
57  FR  20772 
57  FR  46325 


59  FR  14482 

56  FR  55770 
59  FR  56333 

59  FR  10305 


59  FR 
64  FR 
57  FR 
57  FR 
59  FR 
59  FR 
59  FR 
59  FR 


10305 
48307 
20772 
20772 
56333 
62346 
62346 
09304 


57  FR  20772 

59  FR  62346 
59  FR  56333 

61  FR  53089 
59  FR  09304 


57  FR  20772 
57  FR  46325 
56  FR  55770 
61  FR  53108 
59  FR  56333 


61  FR  53108 


59  FR  49025 

56  FR  1450 
61  FR  53108 

57  FR  20772 
61  FR  53108 
61  FR  53108 

59  FR  56333 

59  FR  56333 
59  FR  56333 


59  FR  10305 
59  FR  49860 


Proposed  critical  habitat 


Date 


12/18A)0 

12/18/00 

12/18/00 

12/18/00. 

12/27/00 

11/07/00 

12/18/00. 

12/29/00 

12/18/00 

12/18«)0 

11/07/00. 

12/18/00 

12/18/00 

12/18/00 

12/18/00 

12/18/00. 

12/27/00, 

12/29/00 

12/18/00. 

12/29/00 

12/18/00 

12/18/00. 

12/27/00 

12/18/00. 

12/29/00 

12/18/00 

12/18/00 

12/18/00 

12/18/00 

12/18/00 

12/18/00 

11/07/00. 

12/18/00 

12/18/00. 

12/29/00 

12/18/00 

12/18/00, 

12/29/00 

NA 

11/07/00. 

12/18/00, 

12/29/00 

12/18/00 

12/29/00 

12/18AX) 

11/07/00. 
12/18/00. 
12/29/00 
11/07/00, 
12/18/00, 
12/29/00 
12/18A)0 
12/18A)0 
12/18A)0 
12/18/00 

1 1/07/00. 
12/29/00 
11/07/00. 
12/18A)0. 

11/07/00. 
12/18/00. 
12/27/00 

12/18/00 


Federal 
Register 


65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 

65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 


79192 

79192 

79192 

79192. 

82086 

66808 

79192. 

83157 

66808 

79192 

66808. 

79192 

79192 

79192 

79192 

79192. 

82086. 

83157 

79192. 

83157 

79192 

79192, 

82086 

79192, 

83157 


65  FR  79192 
65  FR  79192 
65  FR  79192 
65  FR  79192 
65  FR  79192 
65  FR  79192 
65  FR  66808. 
65  FR  79192 
65  FR  79192. 
65  FR  83157 
65  FR  79192 
65  FR  79192. 
65  FR  83157 
NA 

65  FR  66808, 
65  FR  79192. 
65  FR  83157 
65  FR  79192 
65  FR  83157 
65  FR  79192 


65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 
65  FR 


66808. 
79192. 
83157 
66808. 
79192. 
83157 
79192 
79192 
79192 
79192 


65  FR  66808. 

65  FR  66808. 
65  FR  79192. 

65  FR  66808, 
65  FR  79192, 
65  FR  82086, 

65  FR  79192 


-J I  «_. 
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Table  4(b).— Summary  of  Listing  Actions  for  70  Plant  Species  from  Maui  and  Kahoolawe— Continued 

t. 

Species 

Federal 
status 

Proposed  rule 

Final  Rule 

Proposed  critical  habitat 

Date 

Federal 
Register 

Date 

Federal 
Register 

Date 

rOOOTBI 

Register 

Tt 
Zi 

e 
e 

e 

09/17/90 
09/14/93  - 

12/17/92 

55  FR  38236 
58  FR  48012 

57  FR  59951 

09/20/91 
11/10/94 

03/04/94 

56  FR  47686 
59  FR  56333 

59  FR  10305 

12/18/00, 
12/27/00, 
12/29/00 
11/07/00, 
12/18/00, 
12/29/00 

gna  o-wahuensis 

tnthoxylum  hawaiiertse 

65  FR  79192, 
65  FR  82086, 
65  FR  83157 
65  FR  66808, 

65  FR  79192, 

66  FR  83157 

<ey:  E=  Endangered  T=  Threatened 
Critical  Habitat 


r 


Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 

determined  to  be  endangered  or 

threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  the  species  is  threatened  by  taking  or 
other  human  activity,  and  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  At  the  time  each  plant 
was  listed,  we  determined  that 
designation  of  critical  habitat  was 
prudent  for  six  of  these  plants 
[Clermontia  samuelii,  Cyanea 
copelandii  ssp.  haleakalaensis,  Cyanea 
glabra,  Cyanea  hamatiflora  ssp. 
tiamatiflora,  Dubautia  plantaginea  ssp. 
humilis,  and  Kanaloa  kahoolawensis) 
.  and  not  prudent  for  the  other  64  plants 
because  it  would  not  benefit  the  plant 
or  would  increase  the  degree  of  threat  to 
the  species. 

The  not  prudent  determinations  for 
these  species,  along  with  others,  were 
challenged  in  Conservation  Council  for 
Hawaii  v.  Babbitt,  2  F.  Supp.  2d  1280 
(D.  Haw.  1998).  On  March  9, 1998,  the 
United  States  District  Coiul  for  the 
District  of  Hawaii,  directed  us  to  review 
the  prudency  determinations  for  245 
listed  plant  species  in  Hawaii,  including 
64  of  the  70  species  reported  from  Maui 
and  Kahoolawe.  Among  other  things, 
the  court  held  that,  in  most  cases  we  did 
not  sufficiently  demonstrate  that  the 
species  are  threatened  by  hiunan 
activity  or  that  such  threats  would 
increase  with  the  designation  of  critical 
habitat.  The  court  also  held  that  we 
failed  to  balance  any  risks  of  designating 
critical  habitat  against  any  benefits  (id. 
at  1283-85). 


Regarding  om-  determination  that 
designating  critical  habitat  would  have 
no  additional  benefits  to  the  species 
above  and  beyond  those  already 
provided  through  the  section  7 
consultation  requirement  of  the  Act,  the 
court  ruled  that  we  failed  to  consider 
the  specific  effect  of  the  consultation 
requirement  on  each  species  (id.  at 
1286-88).  In  addition,  the  court  stated 
that  we  did  not  consider  benefits 
outside  of  the  consultation 
requirements.  In  the  court's  view,  these 
potential  benefits  include  substantive 
and  procedural  protections.  The  court 
held  that,  substantively,  designation 
establishes  a  "uniform  protection  plan" 
prior  to  consultation  and  indicates 
where  compliance  with  section  7  of  the 
Act  is  required.  Procedurally,  the  court 
stated  that  the  designation  of  critical 
habitat  educates  the  public,  State,  and 
local  governments  and  affords  them  an 
opportunity  to  participate  in  the 
designation  (id.  at  1288).  The  court  also 
stated  that  private  lands  may  not  be 
excluded  from  critical  habitat 
designation  even  though  section  7 
requirements  apply  only  to  Federal 
agencies.  In  addition  to  the  potential 
benefit  of  informing  the  public.  State, 
and  local  governments  of  the  listing  and 
of  the  areas  that  are  essential  to  the 
species'  conservation,  the  court  foimd 
that  there  may  be  Federal  activity  on 
private  property  in  the  futiwe,  even 
though  no  such  activity  may  be 
occurring  there  at  the  present  (id.  at 
1285-88). 

On  August  10, 1998,  the  court  ordered 
us  to  publish  proposed  critical  habitat 
designations  or  non-designations  for  at 
least  100  species  by  November  30,  2000, 
and  to  publish  proposed  designations  or 
non-designations  for  the  remaining  145 
species  by  April  30,  2002.  Conservation 
Council  for  Hawaii  v.  Babbitt,  24  F. 
Supp.  2d  1074  (D.  Haw.  1998). 

At  the  time  we  listed  Clermontia 
samuelii,  Cyanea  copelandii  ssp. 
haleakalaensis,  Cyanea  glabra,  Cyanea 
hamatiflora  ssp.  hamatiflora,  Dubautia 
plantaginea  ssp.  humilis,  and  Kanaloa 


kahoolawensis  (64  FR  48307)  we 
determined  that  designation  of  critical 
habitat  was  prudent  and  that  we  would 
develop  critical  habitat  designations  for 
these  six  taxa,  along  with  four  others,  at 
the  same  time  we  developed 
designations  for  the  245  Hawaiian  plant 
species.  This  timetable  was  challenged 
in  Conservation  Council  for  Hawaii  v. 
Babbitt,  Civ.  No.  99-00283  HG  (D.  Haw. 
Aug.  19, 1999,  Feb.  16,  2000,  and  March 
28,  2000).  The  court  agreed  that  it  was 
reasonable  for  us  to  integrate  these  ten 
Maui  Nui  (Maui,  Lanai,  Molokai,  and 
Kahoolawe)  plant  taxa  into  the  schedule 
established  for  designating  critical 
habitat  for  the  other  245  Hawaiian 
plants,  but  ordered  us  to  publish 
proposed  critical  habitat  designations 
for  the  10  Maui  Nui  species  with  the 
first  100  plants  from  the  group  of  245  by 
November  30,  2000,  and  to  publish  final 
critical  habitat  designations  by 
November  30,  2001. 

On  November  30.  1998.  we  published 
a  notice  in  the  Federal  Register 
requesting  public  comments  on  our 
reevaluation  of  whether  designation  of 
critical  habitat  is  prudent  for  the  245 
Hawaiian  plants  at  issue  (63  FR  65805). 
The  comment  period  closed  on  March  1 , 
1999,  and  was  reopened  from  March  24, 
1999,  to  May  24,  1999  (64  FR  14209). 
We  received  more  than  100  responses 
from  individuals,  nonprofit 
organizations,  the  State  Division  of 
Forestry  and  Wildlife  (DOFAW),  county 
governments,  and  Federal  agencies  (U.S. 
Department  of  Defense- Army,  Navy,  Air 
Force).  Only  a  few  responses  offered 
information  on  the  status  of  individual 
plant  species  or  on  current  management 
actions  for  one  or  more  of  the  245 
Hawaiian  plants.  While  some  of  the 
respondents  expressed  support  for  the 
designation  of  critical  habitat  for  245 
Hawaiian  plants,  more  than  80  percent 
opposed  the  designation  of  critical 
habitat  for  these  plants.  In  general,  these 
respondents  opposed  designation 
because  they  believed  it  will  cause 
economic  hardship,  discourage 
cooperative  projects,  polarize 
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relationships  with  hunters,  or 
potentially  increase  trespass  or 
vandalism  on  private  lands.  In  addition, 
commenters  also  cited  a  lack  of 
information  on  the  biological  and 
ecological  needs  of  these  plants  which, 
they  suggested,  may  lead  to  designation 
based  on  guesswork.  The  respondents 
who  supported  the  designation  of 
critical  habitat  cited  that  designation 
would  provide  a  uniform  protection 
plan  for  the  Hawaiian  Islands;  promote 
funding  for  management  of  these  plants; 
educate  the  public  and  State 
government;  and  protect  partnerships 
with  landowners  and  build  trust. 

On  December  29,  1999,  we  mailed 
letters  to  more  than  130  landowners  on 
the  islands  of  Maui  and  Kahoolawe 
requesting  any  information  considered 
germane  to  the  management  of  any  of 
the  70  plants  on  his/her  property,  and 
containing  a  copy  of  the  November  30, 
1998,  Federal  Register  notice,  a  map 
showing  the  general  locations  of  the 
species  that  may  be  on  his/her  property, 
and  a  handout  containing  general 
information  on  critical  habitat.  We 
received  20  written  responses  to  our 
landowner  mailing  with  varying  types 
of  information  on  their  current  land 
management  activities.  These  responses 
included  information  on  the  following: 
the  presence  of  fences  or  locked  gates  to 
restrict  public  access;  access  to  the 
respondent's  property  by  hunters  or 
whether  hunting  is  allowed  on  the 
property;  ongoing  weeding  and  rat 
control  programs;  and  the  propagation 
and/or  planting  of  native  plants.  Some 
respondents  stated  that  the  plants  of 
concern  were  not  on  her/his  property. 
Only  a  few  respondents  expressed 
support  for  the  designation  of  critical 
habitat.  Wfe  held  two  open  houses  on 
the  island  of  Maui,  at  the  Lahaina  Civic 
Center  and  the  Wailuku  Community 
Center  on  January  11  and  12,  2000, 
respectively,  to  meet  one-on-one  with 
local  landowners  and  other  interested 
members  of  the  public.  A  total  of  30 
people  attended  the  two  open  houses.  In 
addition,  we  met  with  Maui  County 
Division  of  Forestry  and  Wildlife  staff  to 
discuss  their  management  activities  on 
Maui. 

On  December  18,  2000,  we  published 
the  second  of  the  court-ordered 
prudency  determinations  and  proposed 
critical  habitat  designations  or  non- 
designations  for  Maui  and  Kahoolawe 
plants  (65  FR  79192).  The  prudency 
determinations  and  proposed  critical 
habitat  designations  for  Kauai  and 
Niihau  plants  were  published  on 
November  7,  2000  (65  FR  66808).  for 
Lanai  plants  on  December  27,  2000  (65 
FR  82086),  and  for  Molokai  plants  on 
December  29,  2000  (65  FR  83157).  All 


of  these  proposed  rules  had  been  sent  to 
the  Federal  Register  by  or  on  November 
30,  2000,  as  required  by  the  court 
orders.  In  those  proposals,  we 
determined  that  critical  habitat  was 
prudent  and  proposed  designation  of 
critical  habitat  for  61  species  [Alectryon 
macrococcus,  Argyroxiphium . 
sandwicense  ssp.  macrocephalum, 
Adenophorus  periens,  Bidens  micrantha 
ssp.  kalealaha,  Bonamia  menziesii, 
Brighamia  rockii,  Cenchrus 
agrimonioides,  Centaurium  sebaeoides, 
Clermontia  lindseyana.  Clennontia 
oblongifolia  ssp.  mauiensis,  Clermontia 
samuelii,  Colubrina  oppositifolia, 
Ctenitis  squamigera,  Cyanea  copelandii 
ssp.  haleakalaensis,  Cyanea  glabra, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  hamatiflora  ssp.  hamatiflora, 
Cyanea  lobata,  Cyanea  mceldowneyi, 
Cyrtandra  munroi.  Delissea  undulata, 
Diellia  erecta,  Diplazium  molokaiense, 
Dubautia  plantaginea  ssp.  humilis, 
Flueggea  neowawraea,  Geranium 
arboreum.  Geranium  multiflorum, 
Hedyotis  coriacea,  Hedyotis  mannii. 
Hesperomannia  arborescens, 
Hesperomannia  arbuscula,  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Isodendrion  pyiifolium,  Kanaloa 
kahoolawensis,  Lipochaeta  kamolensis, 
Lysimachia  lydgatei,  Mariscus 
pennatiformis,  Melicope  adscendens, 
Melicope  balloui,  Melicope  knudsenii, 
Melicope  mucronulata,  Melicope  ovalis, 
Nemudia  sericea,  Peucedanum 
sandwicense,  Phlegmariurus  mannii, 
Phyllostegia  mannii.  Phyllostegia  mollis, 
Plantago  princeps,  Phtanthera 
holochila,  Pteris  lidgatei,  Remya 
mauiensis,  Sanicula  purpurea,  Schiedea 
haleakalensis,  Schiedea  nuttallii, 
Sesbania  tomentosa,  Speimolepis 
hawaiiensis,  Tetramolopium  capillare, 
Tetmmolopium  remyi,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense)  that  are  reported  from  Maui 
and  Kahoolawe  as  well  as  on  Kauai. 
Niihau,  Lanai,  and  Molokai.  Critical 
habitat  is  proposed  for  59  of  these 
species  on  Maui  and/or  Kahoolawe  at 
this  time.  Critical  habitat  is  not 
proposed  for  Adenophorus  periens  and 
Schiedea  nuttallii  on  Maui  and 
Kahoolawe  because  we  are  have  not 
identified  habitat  essential  to  their 
conservation  on  these  islands. 

In  the  December  18,  2000,  proposal 
we  determined  that  it  was  prudent  to 
designate  approximately  13,574  ha 
(33.614  ac)  of  lands  on  the  island  of 
Maui  and  approximately  207  ha  (512  ac) 
of  lands  on  the  island  of  Kahoolawe  as 
critical  habitat.  The  publication  of  the 
proposed  rule  opened  a  60-day  public 
comment  period,  which  closed  on 
February  16.  2001.  On  February  22, 


2001 ,  we  published  a  notice  (66  FR 
11131)  announcing  the  reopening  of  the 
comment  period  until  April  2,  2001,  on 
the  proposal  to  designate  critical  habitat 
for  50  plants  from  Maui  and  Kahoolawe 
and  a  notice  of  a  public  hearing.  On 
March  20.  2001.  we  held  a  public 
hearing  at  the  Renaissance  Wailea  Beach 
Resort,  Maui. 

On  October  3,  2001,  we  submitted  a 
joint  stipulation  with  Earth  Justice  Legal 
Defense  Fund  requesting  extension  of 
the  court  order  for  the  final  rules  to 
designate  critical  habitat  for  plants  from 
Kauai  and  Niihau  (July  30,  2002),  Maui 
and  Kahoolawe  (August  23,  2002).  Lanai 
(September  16.  2002).  and  Molokai 
(October  16.  2002).  citing  the  need  to 
revise  the  proposals  to  incorporate  or 
address  new  information  and  comments 
received  diuing  the  comment  periods. 
The  joint  stipulation  was  approved  and 
ordered  by  the  court  on  October  5.  2001. 
On  January  28.  2002,  we  determined 
that  designation  of  critical  habitat  was 
prudent  for  Solanum  incompletum  (67 
FR  3940).  a  species  reported  from  Maui 
as  well  as  Kauai,  Molokai.  and  Lanai. 
Designation  of  critical  habitat  is  not 
proposed  for  this  species  on  Maui 
because  we  have  not  identified  habitat 
essential  to  its  conservation  on  this 
island.  Publication  of  this  revised 
proposal  for  plants  tram  Maui  and 
Kahoolawe  is  consistent  with  the  court- 
ordered  stipulation. 

Summary  of  Comments  and 
Recommendations 

In  the  December  18,  2000,  proposed 
rule  (65  FR  79192),  we  requested  all 
interested  parties  to  submit  comments 
on  the  specifics  of  the  proposal, 
including  information,  policy,  and 
proposed  critical  habitat  boundaries  as 
provided  in  the  proposed  rule.  The  first 
comment  period  closed  on  February  16. 
2001.  We  reopened  the  comment  period 
fi-om  February  22.  2001.  to  April  2,  2001 
(66  FR  11131).  to  accept  comments  on 
the  proposed  designations  and  to  hold 
a  public  hearing  on  March  20,  2001.  in   • 

Wailea,  Maui. 

We  contacted  all  appropriate  State 
and  Federal  agencies,  county 
governments,  elected  ofiiciaJs,  and  other 
interested  parties  and  invited  them  to 
comment.  In  addition,  we  invited  public 
comment  through  the  publication  of 
notices  in  the  following  newspapers:  the 
Honolulu  Advertiser  on  December  28, 
2000,  and  the  Maui  News  on  January  2, 
2000.  We  received  one  request  for  a 
public  hearing.  We  announced  the  date 
and  time  of  the  public  hearing  in  letters 
mailed  to  all  interested  parties, 
appropriate  State  and  Federal  eigencies, 
county  governments,  and  elected 
officials,  and  in  notices  published  in  the 
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Honolulu  Advertiser  and  in  the  Maui 
News  newspapers  on  March  1,  2001.  A 
transcript  of  the  hearing  held  in  Wailea, 
Maui  on  March  20,  2001,  is  available  for 
inspection  (see  ADDRESSES  section). 

We  requested  three  botanists  who 
have  familiarity  with  Maui  and 
Kahoolawe  plants  to  peer  review  the 
proposed  critical  habitat  designations. 
All  three  peer  reviewers  submitted 
conunents  on  the  proposed  critical 
habitat  designations.  Two  of  the  peer 
reviewers  supported  the  designation  of 
critical  habitat  for  the  Maui  and 
Kahoolawe  plants  while  the  third  peer 
reviewer  says  we  did  a  very  ambitious 
and  credible  attempt  but  does  not 
support  or  oppose  the  designation.  Two 
of  the  peer  reviewers  did  not  support 
the  methodology  we  used  to  identify 
critical  habitat,  i.e.  identifying  only 
occupied  habitat  for  these  species.  The 
third  reviewer  thought  that  focusing  on 
known  locations  was  appropriate-  to 
meet  the  court  orders.  Two  of  the 
reviewers  did  not  agree  with  the 
exclusion  of  areas  from  critical  habitat 
designation  due  to  on-going  land 
management.  One  peer  reviewer  opined 
that  recovery  of  the  plants  would  also 
entail  the  establishment  of  new 
populations  in  addition  to  the  currenUy 
existing  populations.  All  three  peer 
reviewers  also  provided  updated 
biological  information,  critical  review, 
and  editorial  comments. 

We  received  a  total  of  5  oral 
comments,  18  written  comments,  and  6 
comments  both  in  written  and  oral  form 
during  the  two  comment  periods.  These 
included  responses  bora  two  Federal 
agencies,  seven  State  offices,  and  22 
private  organizations  or  individuals.  We 
reviewed  all  conunents  received  for 
substantive  issues  and  new  information 
regarding  critical  habitat  and  the  Maui 
and  Kahoolawe  plants.  Of  the  29 
comments  we  received.  7  supported 
designation,  9  were  opposed  to  it.  and 
13  provided  information  or  declined  to 
oppose  or  support  the  designation. 
Similar  comments  were  grouped  into 
eight  general  issues  relating  specifically 
to  the  proposed  critical  habitat 
designations.  These  are  addressed  in  the 
following  summary. 

Issue  1:  Biological  Justification  and 
Methodology 

(1)  Comment:  The  designation  of 
critical  habitat  in  unoccupied  habitat  is 
particularly  important,  since  this  may 
be  the  only  mechanism  available  to 
ensure  that  Federal  actions  do  not 
eliminate  the  habitat  needed  for  the 
survival  and  recovery  of  extremely 
endangered  species. 

Our  Response:  We  agree.  Our  recovery 
plans  for  these  species  (Service  1995a, 


1995b. 1996a.  1996b,  1997, 1998a, 
1998b.  1999.  2001)  identify  the  need  to 
expand  existing  populations  and 
reestablish  wild  populations  within 
historic  range.  We  have  revised  the 
December  18.  2000,  proposal  to 
designate  critical  habitat  for  50  plants 
from  Maui  and  Kahoolawe  to 
incorporate  new  information  and 
address  comments  and  new  information 
received  dimng  the  comment  periods, 
including  information  on  areas  of 
potentially  suitable  unoccupied  habitat 
for  61  plants  from  Maui  and  Kahoolawe. 

(2)  Comment:  The  data  cited  in  the 
critical  habitat  proposal  documenting 
the  habitat  losses  and  threats  is 
questionable.  We  do  not  agree  with  the 
threats  to  the  species  as  described  in  the 
proposed  rule. 

Our  Response:  In  the  December  18. 
2000.  proposal  to  designate  critical 
habitat  for  50  plants  from  Maui  and 
Kahoolawe.  we  provided  information  on 
the  status  of  and  threats  to  the  Maui  and 
Kahoolawe  plants.  The  threats  to  these 
species,  and  the  species  status,  were 
documented  in  the  listing  rules  for  the 
Maui  and  Kahoolawe  plants  (56  FR 
1450.  56  FR  47686.  56  FR  55770.  57  FR 
20589.  57  FR  20772,  57  FR  20787,  57  FR 
46325,  59  FR  9304,  59  FR  10305,  59  FR 
14482,  59  FR  32932,  59  FR  49025,  59  FR 
49860,  59  FR  56333,  59  FR  63436,  61  FR 
53089,  61  FR  53108,  61  FR  53124,  and 
64  FR  48307),  and  in  the  recovery  plans 
for  these  species  (Service  1995a,  1995b, 
1996a,  1996b,  1997,  1998a,  1998b,  1999, 
2001),  and  in  the  supporting 
docimientation  in  the  files  at  the  Pacific 
Islands  Office  (See  ADDRESSES 
section). 

(3a)  Comment:  The  proposal  provides 
very  limited  information  on  the  criteria 
and  data  used  to  determine  the  areas 
proposed  as  critical  habitat.  (3b) 
Comment:  For  example,  failure  to  utilize 
recent  collections  at  the  herbaria  of  the 
B.P.  Bishop  Museimi  and  the  National 
Tropical  Botanical  Garden  may  result  in 
incomplete  knowledge  of  current  known 
distributions  and  subsequently 
inadequate  analysis  for  critical  habitat 
designations.  (3c)  Comment:  In 
situations  where  few  species  locations 
are  currentiy  known,  pre-1970  locations 
may  be  used  to  identify  suitable  habitat 
for  the  species. 

Our  Response:  When  developing  the 
December  18,  2000,  proposal  to 
designate  critical  habitat  for  50  plants 
from  Maui  and  Kahoolawe,  we  used  the 
best  scientific  and  commercial  data 
available  at  the  time,  including  but  not 
limited  to,  information  fitam  the  known 
locations,  site-specific  species 
information  from  the  HINHP  database, 
which  includes  information  frt)m 
collections  housed  at  the  herbarium  of 


B.P.  Bishop  Museum  and  the  National 
Tropical  Botanical  Garden,  and  our  own 
rare  plant  database;  species  information 
from  the  Center  for  Plant  Conservation's 
(CPC)  rare  plant  monitoring  database 
housed  at  die  University  of  Hawaii's 
Lyon  Arboretum;  the  final  listing  rules 
for  these  species;  information  received 
at  the  two  informational  open  houses 
held  on  Maui  at  the  Lahaina  Civic 
Center  and  the  Wailuku  Community 
Center  on  January  11  and  12.  2000, 
respectively;  recent  biological  surveys 
and  reports;  our  recovery  plans  for  these 
species;  information  received  in 
response  to  outreach  materials  and 
requests  for  species  and  management 
information  we  sent  to  all  landowners, 
land  managers,  and  interested  parties  on 
the  islands  of  Maui  and  Kahoolawe; 
discussions  with  botanical  experts;  and 
recommendations  from  the  Hawaii 
Pacific  Plants  Recovery  Coordinating 
Committee  (HPPRCC)(Service  1995a. 
1995b. 1996a.  1996b, 1997, 1998a, 
1998b,  1999.  2001;  HPPRCC  1998; 
HINHP  Database  2000,  CPC  in  litt. 
1999). 

We  have  revised  the  proposed 
designations  to  incorporate  new 
information  and  address  comments  and 
new  information  received  during  the 
comment  periods.  This  additional 
information  includes  Geographic 
Information  System  (CIS)  coverages 
(e.g.,  vegetation,  soils,  annual  rainfell, 
elevation  contours,  land  ownership); 
completed  recovery  plans;  information 
received  during  the  public  comment 
periods  and  the  public  hearing, 
including  information  on  recent  plant 
collections  housed  at  the  B.P.  Bishop 
Museum  herbarium  and  the  National 
Tropical  Botanical  Garden;  and  site- 
specific  information  from  historical 
(pre-1970)  collections  (H.  Oppenheimer, 
pers.  comm.,  2001;  F.  Duvall.  pers. 
comm.,  2001;  M.  Buck,  in  litt.  2001;  66 
FR  11131). 

(4a)  Comment:  We  received  comments 
that  the  proposed  critical  habitat 
designations  were  not  specific  enough, 
and  were  overly  broad,  and  therefore, 
foiled  to  comply  with  Congressional 
intent  to  restrict  critical  habitat  to  those 
areas  "essential  to  the  conservation  of 
the  species."  (4b)  Conmient:  The 
designation  was  not  inclusive  enough 
and  failed  to  include  areas  that  Maui 
and  Kahoolawe  plants  have  used  and 
are  necessary  for  recovery  of  the  species. 

Our  Response:  We  usea  the  best 
scientific  information  available  to 
develop  the  December  18.  2000. 
proposal  to  designate  critical  habitat  for 
50  Maui  and  Kahoolawe  plants.  This 
information  is  detailed  above  in  our 
response  to  Comment  (3).  Based  on  the 
information  described  above,  we  believe 
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we  have  identified  those  areas  essential 
to  the  conservation  of  the  Maui  and 
Kahoolawe  plant  species  at  issue  in  this 
proposed  rule. 

(5)  Comment:  Some  commenters  were 
concerned  that  developed  infrastructure 
(i.e.,  roads,  buildings,  etc.)  on  their 
property  is  within  proposed  critical 
habitat  boundaries,  even  though  it  does 
not  contain  any  habitat  for  listed  plants. 

Our  Response:  in  defining  critical 
habitat  boundaries,  we  made  an  effort  to 
avoid  developed  areas,  such  as  tovras 
and  other  similar  lands,  that  are 
unlikely  to  contribute  to  the 
conservation  of  these  species.  However, 
the  minimum  mapping  unit  that  we 
used  to  approximate  our  delineation  of 
critical  habitat  for  these  species  did  not 
allow  us  to  exclude  all  such  developed 
areas.  In  addition,  existing  features  and 
structures  within  the  boujidaries  of  the 
mapped  unit,  such  as  buildings,  roads, 
aqueducts,  railroads, 
telecommunications  equipment, 
telemetry  antennas,  radars,  missile 
launch  sites,  arboreta  and  gardens, 
heiau  (indigenous  places  of  worship  or 
shrines),  airports,  other  paved  areas, 
lawns,  and  other  niral  residential 
landscaped  areas  do  not  contain  one  or 
more  of  the  primary  constituent 
elements  and  would  be  excluded  under 
the  terms  of  the  proposed  regulation. 
Therefore,  unless  a  Federal  action 
related  to  such  features  or  structures 
indirectly  affected  nearby  habitat 
containing  the  primary  constituent 
elements,  operation  and  maintenance  of 
such  features  or  structures  generally 
would  not  be  impacted  by  the 
designation  of  critical  habitat. 

(6a)  Comment:  The  presence  of  non- 
native  plants  makes  habitat  unsuitable 
and  inappropriate  for  designation  as 
critical  habitat.  (6b)  Comment: 
Expansion  of  plant  populations  in 
hi^ly  degraded  ecosystems  may  be 
biologically  impossible  due  to  the  lack 
of  the  habitat  components  needed  for 
survival. 

Our  Response:  The  presence  of  non- 
native  plant  competitors  does  not 
preclude  designation  of  an  area  as 
critical  habitat,  if  the  area  contains  the 
physical  and  biological  features  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  We  used  the  best  available 
information,  including  expert  scientific 
opinion,  to  identify  the  physical  and 
biological  features  (ty[>e  of  plant 
commimity,  associated  species,  and 
locale  information  such  as  rocky  cliffs, 
talus  slopes,  stream  banks)  essential  to 
the  conservation  of  each  species,  and  to 
identify  potentially  suitable  habitat 
within  the  known  historic  range  of  each 


species.  Of  the  area  identified  as 
potentially  suitable  habitat  for  a  species, 
only  those  areas  within  the  least 
disturbed  suitable  habitat  were 
proposed  as  critical  habitat  for  the 
species.  In  addition,  habitat  restoration 
projects  are  underway  in  some  of  the 
areas  proposed  as  critical  habitat  for  one 
or  more  species,  such  as  at  Ulupalakua 
Ranch  on  the  island  of  Maui.  At  this 
location,  non-native  plants  are  being 
removed  and  replaced  with  native 
species,  some  of  which  are  endangered 
or  threatened. 

We  invite  comments  from  the  public 
that  provide  information  on  potentially 
suitable  habitat  within  the  known 
historic  range  of  each  species  and 
whether  lands  within  the  proposed 
critical  habitat  provide  for  the 
conservation  of  one  or  more  of  the 
species. 

(7)  Comment:  The  Service  should 
propose  critical  habitat  on  Maui  and 
Kahoolawe  for  14  plants  historically, 
but  not  currently,  found  there. 

Our  Response:  Fourteen  species 
[Adenophomus  periens,  Brigbamia 
rockii,  Clermontia  peleana,  Delissea 
undulata.  Gouania  vitifoha.  Isodendrion 
pyrifolium,  Nototrichium  humile,  , 

Phyllosteffo  mannii.  Phyllostegia 
parvilfora,  Schiedea  hookeri,  Schiedea 
nuttallii,  Solanum  incompletum, 
Tetramolopium  arenarium,  and 
Tetramolopium  remyi)  are  known  only 
from  historical  records  on  the  islands  of 
Maui  or  Kahoolawe.  Critical  habitat  is 
proposed  for  six  of  these  species 
(Bri^amia  rockii.  Gouania  vitifolia, 
Isodendrion  pyrifolium,  Nototrichium 
humile,  Phyllostegia  mannii,  and 
Tetramolopium  remyi)  for  which  we 
have  identified  the  physical  and 
biological  features  that  are  considered 
essential  to  their  conservation  on  the 
island  of  Maui.  We  also  will  consider 
proposing  designation  of  critical  habitat 
for  these  six  species  within  their 
historical  range  on  other  Hawaiian 
islands.  Critical  habitat  is  not  proposed 
for  eight  species  (Adenophorous 
periens,  Clermontia  peleana.  Delissea 
undulata,  Phyllostegia  parviflora. 
Schiedea  hookeri.  Schiedea  nuttallii. 
Solanum  incompletum.  or 
Tetramolopium  arenarium)  which  no 
longer  occvir  on  the  islands  of  Maui  or 
Kahoolawe.  and  for  which  we  did  not 
identify  habitat  essential  to  their 
conservation  on  these  islands.  All  areas 
proposed  as  critical  habitat  are  within 
the  historical  range  of  one  or  more  of  the 
61  species  at  issue  and  contain  one  or 
more  of  the  physical  or  biological 
features  (primary  constituent  elements) 
essential  for  the  conservation  of  one  or 
more  of  the  species. 


Critical  habitat  is  proposed  for 
Asplenium  fragile  var.  insulare,  which 
has  been  recently  rediscovered  on  Maui. 
Critical  habitat  is  proposed  at  this  time 
for  Asplenium  fragile  var.  insulare  on 
Maui  based  on  new  information  and 
information  received  during  the 
comment  periods  on  the  December  18. 
2000,  proposal. 

Issue  2:  Site-specific  Biological 
Comments 

(8a)  Comment:  Even  though  species 
are  presumed  to  be  extinct,  given  the 
frequency  with  which  Hawaiian  species 
are  rediscovered,  it  is  inappropriate  not 
to  designate  critical  habitat  for  any 
species  addressed  in  this  proposal.  (8b) 
Comment:  Critical  habitat  should  be 
designated  for  Acaena  exigua  because 
habitats  have  not  been  adequately 
surveyed  and  this  species  may  still  be 
extant  in  the  wild. 

Our  Response:  We  have  revised  the 
December  18,  2000,  proposal  to 
designate  critical  habitat  for  61  plants 
from  Maui  and  Kahoolawe  to 
incorporate  new  information,  and/or 
address  comments  and  new  information 
received  during  the  comment  periods. 

Fourteen  species  {Adenophorous 
periens,  Brigbamia  rockii,  Clermontia 
peleana,  Delissea  undulata,  Gouania 
vitifolia,  Isodendrion  pyrifolium, 
Nototrichium  humile,  Phyllostegia 
mannii.  Phyllostegia  parvilfora, 
Schiedea  hookeri,  Schiedea  nuttallii, 
Solanum  incompletum,  Tetramolopium 
remyi,  and  Tetramolopium  arenarium) 
are  known  only  from  historical  records 
on  the  islands  of  Maui  or  Kahoolawe. 
Critical  habitat  is  proposed  for  six  of 
these  species  [Brighamia  rockii, 
Gouania  vitifolia,  Isodendrion 
pyrifolium,  Nototrichium  humile. 
Phyllostegia  mannii,  and 
Tetramolopium  remyi)  for  which  we 
have  identified  the  physical  and 
biological  feattires  that  are  considered 
essential  to  their  conservation  on  the 
island  of  Maui.  Critical  habitat  is  not 
proposed  for  eight  species 
(Adenophorous  periens,  Clermontia 
peleana.  Delissea  undulata,  Phyllostegia 
parvilfora.  Schiedea  hookeri,  Schiedea 
nuttallii,  Solanum  incompletum,  or 
Tetramolopium  arenarium)  which  no 
longer  occxir  on  the  islands  of  Maui  or 
Kahoolawe  and  for  which  we  have  not 
identified  habitat  essential  to  their 
conservation  on  these  islands. 

No  change  is  made  here  to  the 
prudency  determination  for  Acaena 
exigua,  a  species  known  only  from  Mt. 
Waialeale  on  Kauai  and  Puu  Kukui  on 
Maui,  published  in  the  December  18, 
2000,  proposal  (65  FR  79192).  Acaena 
exigua  has  not  been  seen  on  Kauai  for 
over  100  years.  This  species  was  last 
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observed  at  Puu  Kukui  on  Maui  in  1999 
and  has  not  been  observed  in  this  area 
in  subsequent  surveys  (H. 
Oppenheimer,  pers.  conun.,  2001).  In 
addition,  this  species  is  not  known  to  be 
in  storage  or  under  propagation.  Given 
these  circumstances,  we  determined 
that  designation  of  critical  habitat  for 
Acaena  exigua  was  not  prudent  because 
such  designation  would  be  of  no  benefit 
to  this  species.  If  this  species  is 
rediscovered,  we  may  revise  this 
proposal  to  incorporate  or  address  new 
information  as  new  data  becomes 
available  (See  16  U.S.C.  §  1532  (5)  (B): 
50  CFR  424.13(f)). 

(9)  Comment:  One  commenter 
requested  that  critical  habitat 
designation  skirt  and  not  include  any 
portion  of  the  Hana  or  Kalaupapa 
Airports  or  any  other  airport. 

Our  Response:  In  defining  critical 
habitat  boundaries,  we  made  an  effort  to 
avoid  developed  areas,  such  as  towns 
and  other  similar  lands,  that  are 
unlikely  to  contribute  to  the 
conservation  of  these  species.  However, 
the  minimum  mapping  imit  that  we 
used  to  approximate  our  delineation  of 
critical  habitat  for  these  species  did  not 
allow  us  to  exclude  all  such  developed 
areas.  In  addition,  existing  features  and 
structvires  within  the  boundaries  of  the 
mapped  unit,  such  as  buildings,  roads, 
aqueducts,  railroads, 
telecommunications  equipment, 
telemetry  antennas,  radars,  missile 
launch  sites,  arboreta  and  gardens, 
heiau  (indigenous  places  of  worship  or 
shrines),  airports,  other  paved  areas, 
lawns,  and  other  rural  residential 
landscaped  areas  do  not  contain  one  or 
more  of  the  primary  constituent 
elements  and  would  be  excluded  under 
the  terms  of  this  proposed  regulation. 
We  have  revised  the  proposed 
designations  published  in  the  December 
18,  2000,  proposal  for  Maui  and 
Kahoolawe  plants  to  incorporate  new 
information,  and/or  address  comments 
and  new  information  received  diuing 
the  comment  periods.  The  Hana  and 
Kalaupapa  Airports  were  removed  from 
the  revised  proposed  critical  habitat 
designations  for  Maui  and  Molokai. 

(10)  Comment:  The  State  of  Hawaii 
identified  specific  areas  that  they 
thought  should  not  be  designated  as 
critical  habitat. 

Our  Response:  During  the  public 
comment  periods  for  the  December  18, 
2000,  proposal  for  plants  from  Maui  and 
Kahoolawe,  we  received  written 
comments  and  a  map  showing  the 
DOFAW's  vegetation  classes  and 
recommended  critical  habitat  units.  We 
have  revised  the  December  18,  2000, 
proposed  designations  to  incorporate 
lew  information,  and  address 


coihments  and  new  information 
received  during  the  conmient  periods, 
including  information  received  from 
DOFAW.  . 

We  evaluated  DOFAW's  comments  on 
a  species-by-species  basis  and 
incorporated  information  that  was 
consistent  with  our  methodology  for 
identifying  critical  habitat  as  defined  by 
the  Act.  DOFAW  recommended  deletion 
of  some  of  the  proposed  critical  habitat 
units  on  State  lands  as  they  do  not 
believe  these  areas  are  suitable  for  the 
recovery  of  some  species  because  they 
(DOFAW)  would  not  be  able  to  manage 
these  areas  with  their  limited  staff  and 
funding.  Because  DOFAW's  basis  for 
identifying  areas  for  deletion  was  made 
on  their  ability  to  manage  these  areas, 
their  mapping  of  habitat  is  distinct  from 
the  regulatory  designation  of  critical 
habitat  as  defined  by  the  Act. 

Issue  3:  Legal  Issues 

(11)  Comment:  The  Service  failed  to 
comply  with  court  deadlines  set  forth  in 
both  Conservation  Council  for  Hawaii  v. 
Babbitt,  24  F.  Supp.  1074  (D.Haw. 
1998),  and  Conservation  Council  for 
Hawaii  v.  Babbitt,  Civ.  No.  99-00283 
(D.Haw  Mar.  28.  2000) 

Our  Response:  The  proposed  rules  for 
plants  from  Kauai,  Niihau,  Maui, 
Kahoolawe,  Lanai,  and  Molokai  had 
been  sent  to  the  Federal  Register  by  or 
on  November  30,  2000,  as  required  by 
the  court  orders.  On  October  3,  2001,  we 
submitted  a  joint  stipulation  with  Earth 
Justice  Legal  Defense  Fimd  requesting 
extension  of  the  court  orders  for  the 
final  rules  to  designate  critical  habitat 
for  plants  from  Kauai  and  Niihau,  Maui 
and  Kahoolawe,  Lanai,  and  Molokai, 
citing  the  need  to  revise  the  proposals 
to  incorporate  or  address  new 
information  and  comments  received 
during  the  comment  periods.  The  joint 
stipidation,was  approved  and  ordered 
by  the  court  on  October  5,  2001. 
Publication  of  this  revised  proposal  for 
plants  &t)m  Maui  and  Kahoolawe  is 
consistent  with  the  court-ordered 
stipulation. 

112)  Comment:  Critical  habitat 
designation  is  a  duplicative  regulatory 
environmental  process  of  already- 
existing  Federal  and  State 
environmental  statutes  such  as  the 
National  Enviroimiental  Policy  Act 
(NEPA)  and  Chapter  343 
(Environmental  Impact  Statements), 
Hawaii  Revised  Statutes. 

Our  Response:  Designation  of  critical 
habitat  is  not  required  by  NEPA  nor  the 
Chapter  343  (Environmental  Impact 
Statements),  Hawaii  Revised  Statutes. 
We  are  required  to  designate  critical 
habitat  under  section  4  of  the  Act. 
Section  7(a)  of  the  Act  requires  Federal 


agencies  to  ensiue  that  actions  they 
fund,  authorize,  or  carry  out  do  not 
jeopardize  the  continued  existence  of  a 
listed  species  or  destroy  or  adversely 
modify  its  critical  habitat. 

Issue  4:  Section  7  Consultation  Issues 

(13)  Comment:  One  commenter  was 
concerned  that  using  Federal  funds  to 
make  improvements  to  the  existing 
infrastructiu^  and  faciUties  at 
Waianapanapa  State  Park  may  require  a 
section  7  consultation. 

Our  Response:  Critical  habitat 
designation  does  not  affect  activities  on 
State  or  private  lands  unless  some  sort 
of  Federal  permit,  license,  or  funding  is 
involved.  Therefore,  unless  a  Federal 
action  related  to  such  features  or 
structxires  indirectly  affected  nearby 
habitat  containing  die  primary 
constituent  elements,  operation  and 
maintenance  of  such  featiues  or 
structures  generally  would  not  be 
impacted  by  the  designation  of  critical 
habitat.  The  Federal  agency  providing 
the  funds  to  make  improvements  to 
existing  infrastructure  and  facilities  at 
state  parks  would  consult  with  us  under 
section  7  of  the  Act  to  ensure  that 
actions  they  fund  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  listed  species  or  result  in  the 
destruction  of  adverse  modification  of 
critical  habitat. 

(14)  Comment:  Does  section  7  apply 
to  State  and  county  agencies  with 
permit  authority  such  as  the  Hawaii 
Pollution  Discharge  Elimination  system 
permit  issued  by  the  State  of  Hawaii  and 
authorized  by  the  Environmental 
Protection  Agency,  Special  Management 
Area  permits,  and  fwograms 
adnunistered  imder  the  Natural 
Resources  Conservation  Service  or  the 
Coastal  Zone  Management  Program? 

Our  Response:  Section  7  of  the  Act 
requires  each  Federal  agency  to  ensure 
'that  any  action  they  authorize,  fund,  or 
carry  out  is  not  likely  to  jeopardize  the 
continued  existence  of  any  listed 
species,  or  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
Section  7  atso  requires  that  Federal 
agencies  consult  with  us  if  their  actions 
may  affect  a  listed  species.  State  or 
county  agencies  are  not  required  to 
consult  with  us  imder  section  7  of  the 
Act  if  their  programs  are  not  authorized, 
permitted,  or  funded  by  a  Federal 
agency. 

The  Environmental  Protection  Agency 
(EPA)  may  delegate  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  authority  to  the  State. 
"Therefore,  any  individual  permit  that  is 
issued  by  the  State  of  Hawaii  is  not 
subject  to  section  7  consultation. 
Instead,  procedures  in  the  January  2001 
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Memorandum  of  Understanding 
between  the  Service  and  the  EPA  would 
apply.  These  procedures  provide  for  us 
to  notify  EPA  of  any  concerns  we  may 
have  with  individual  permits,  and  the 
EPA  would  take  corrective  action  if  an 
individual  permit  has  severe  enoiigh 
impacts  on  a  listed  species  or 
designated  critical  habitat  and  the  State 
foils  to  correct  the  problem.  The  Natiiral 
Resources  Conservation  Service  (NRCS) 
does  consult  with  us  on  projects  and 
specific  actions  that  they  fund, 
authorize,  or  permit.  The  Coastal  Zone 
Management  Program  (CZM  Program)  is 
administered  by  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA).  NOAA  has  delegated 
implementation  of  the  C^^  Program  in 
Hawaii  to  the  State  of  Hawaii 
Department  of  Business,  Economic 
Development,  and  Tourism  (DBEDT). 
The  individual  decisions  by  the  State's 
CZM  Program  are  not  subject  to  section 
7  consultation.  However,  the  State's 
CZM  Program  is  not  relieved  of  its 
responsibilities  under  section  9  of  the 
Act. 

(15)  Comment:  We  are  concerned  that 
critical  habitat  designation  will  trigger 
additional  compliance  requirements 
imder  the  State  of  Hawaii  endangered 
species  law. 

Our  Response:  There  is  no  State 
equivalent  of  critical  habitat  designation 
under  the  State  of  Hawaii's  endangered 
species  law.  However,  the  Federal 
Endangered  Species  Act  of  1973,  as 
amended,  is  applicable  to  all  States  of 
the  United  States,  including  the  State  of 
Hawaii. 

Issue  5:  Mapping  and  Primary 
Constituent  Elements 

(16a)  Comment:  The  designated  areas 
are  too  large.  (16b)  Comment:  The  units 
are  not  large  enough,  and  don't  allow  for 
changes  that  occur  during  known 
environmental  processes.  (16c) 
Comment:  The  586-meter  radius  is 
arbitrary  and  may  not  work  for  all 
species,  natuiral  communities,  and 
habitats.  (16d)  Comment:  The  highly 
irregular  and  fragmented  shape  of 
proposed  imits  make  it  difficult  to 
determine  if  projects  are  within  critical 
habitat. 

Our  Response:  We  have  revised  the 
proposed  designations  published  in  the 
December  18,  2000,  proposal  for  Maui 
and  Kahoolawe  plants  to  incorporate 
new  information  and  address  comments 
and  new  information  received  during 
the  conunent  periods.  Areas  that  contain 
habitat  essential  to  conservation  were 
identified  and  delineated  on  a  species- 
by-species  basis.  When  species  units 
overlapped,  we  combined  units  for  ease 
of  mapping  (see  also  Methods  section). 


The  areas  we  are  proposing  to  designate 
as  critical  habitat  provide  some  or  all  of 
the  habitat  components  essential  for  the 
conservation  of  61  plant  sp>ecies  from 
Maui  and  Kahoolawe. 

(17)  Comment:  Requests  were  made  to 
modify  specific  units  in  order  to  avoid 
areas  where  existing  projects  [i.e., 
agricultural  lands  with  irrigation 
infrastructure)  are  planned  or  may 
occur. 

Our  Response:  In  defining  critical 
habitat  boundaries  in  the  revised 
proposal,  we  made  an  effort  to  avoid 
developed  areas,  such  as  towns  and 
other  similar  lands,  that  are  unlikely  to 
contribute  to  the  conservation  of  these 
species.  However,  the  minimum 
mapping  unit  that  we  used  to 
approximate  our  delineation  of  critical 
habitat  for  these  species  did  not  allow 
us  to  exclude  all  such  developed  areas. 
In  addition,  existing  features  and 
structures  within  the  boimdaries  of  the 
mapped  unit,  such  as  buildings,  roads, 
aqueducts,  telecommunications 
equipment,  telemetry  antennas,  radars, 
missile  launch  sites,  arboreta  and 
gardens,  heiau  (indigenous  places  of 
worship  or  shrines),  airports,  other 

f>aved  areas,  and  other  rural  residential 
andscaped  areas  do  not  contain  one  or 
more  of  the  primary  constituent 
elements  and  would  be  excluded  under 
the  terms  of  this  proposed  regulation. 
Therefore,  unless  a  Federal  action 
related  to  such  features  or  structures 
indirectly  affected  nearby  habitat' 
containing  the  primary  constituent 
elements,  operation  and  maintenance  of 
such  features  or  structures  generally 
would  not  be  impacted  by  the 
designation  of  critical  habitat.  We  invite 
comments  from  the  public  that  provide 
information  on  areas  where  existing  and 
future  projects  are  planned  or  may  occur 
and  how  these  projects  may  be  affected 
by  the  designation  of  critical  habitat. 

(IB)  Comment:  The  discussion  of  each 
critical  habitat  unit  should  also  indicate 
which  species  rely  upon  that  unit  for 
future  reintroduction  efforts. 

Our  Response:  We  have  revised  the 
December  18,  2000,  proposal  based  on 
new  information  and  information 
received  during  the  comment  periods. 
In  this  revised  proposal,  the  description 
of  each  critical  habitat  unit  (see 
Descriptions  of  Critical  Habitat  Units) 
includes  information  regarding  species 
which  rely  upon  that  unit  for  recovery 
efforts,  including  future  reintroduction 
efforts  in  currendy  unoccupied  units. 

(19)  Comment:  According  to  the 
Federal  Regiater.  Alectiyon 
macrococcus,  Bidens  micrantha  ssp. 
kalealaha,  Diellia  erecta,  Geraiuum 
arboreum.  Lipochaeta  kamolensis, 
Melicope  mucronulata,  Phleffnariurus 


mannii,  dnd  Phyllostegia  mollis  are 
considered  gulch  dwelling  species.  One 
commenter  recommended  that  map  unit 
polygons  be  limited  to  the  pali  as  part 
of  the  designation  process  in  Units  N, 
Nn.  Oo.  Qq,  and  Ss. 

Our  Response:  In  accordance  with 
section  4(b)(2)  of  the  Act  and 
regulations  at  50  CFR  424.12,  in 
determining  which  areas  to  propose  as 
critical  habitat,  we  are  required  to  base 
critical  habitat  determinations  on  the 
best  scientific  and  commercial  data 
available  and  to  consider  those  physical 
and  biological  features  (primary 
constituent  elements)  that  are  essential 
to  the  conservation  of  the  species  and 
that  may  require  special  management 
considerations  or  protection. 

As  described  in  the  discussions  for 
each  of  the  61  species  for  which  we  are 
proposing  critical  habitat,  very  little  is 
known  about  the  specific  physical  and 
biological  requirements  of  these  species. 
As  such,  we  are  proposing  to  define  the 
primary  constituent  elements  on  the 
basis  of  the  habitat  features  of  the  areas 
the  plant  species  are  reported  from,  as 
described  by  the  type  of  plant 
community,  associated  native  plant 
species,  locale  information  (e.g.,  steep 
rocky  cliffs,  talus  slopes,  stream  banks, 
gtilches),  and  elevation.  Locale 
information,  such  as  gidch  habitat,  is 
only  of  one  of  the  four  factors  used  to 
describe  primary  constituent  elements 
of  each  species. 

In  the  revised  proposed  designation  of 
critical  habitat  for  plants  on  Maui 
proposed  critical  habitat  for  Alectryon 
macrococcus,  Bidens  micrantha  ssp. 
kalealaha,  Diellia  erecta.  Geranium  ' 
arboreum,  Lipochaeta  kamolensis, 
Melicope  mucronulata,  Phlegmariurus 
mannii,  and  Phyllostegia  mollis  is 
included  in  critical  habitat  units  which 
cover  more  than  a  single  species  (i.e., 
multi-species  units).  These  miUti- 
species  units  are  not  homogenous  or 
uniform  in  nature  and  may  encompass 
a  number  of  plant  community  types  and 
locales,  including  gulches,  pali,  talus 
slopes,  etc. 

Issue  6:  Definition  of  Critical  Habitat 

(20)  Comment:  Critical  habitat  is 
being  designated  in  otherwise  protected 
areas,  such  as  State  conservation  lands, 
the  island  of  Kahoolawe,  and  State 
parks.  Managers  should  have  the 
opportunity  to  implement  management 
actions  that  would  avoid  the  additional 
regulatory  burden  of  critical  habitat. 

Our  Response:  In  the  December  18, 
2000,  proposal  we  examined  all 
currently  occupied  sites  containing  one 
or  more  of  the  primary  constituent 
elements  considered  essential  to  the 
conservation  of  the  Maui  and 
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Kahoolawe  plant  species  to  determine  if 
additional  special  management 
considerations  or  protection  are 
required  above  those  currently 
provided.  We  reviewed  all  available 
management  information  on  these 
plants  at  these  sites,  including 
published  reports  and  surveys;  annual 
performance  and  progress  reports; 
management  plans;  gtants;  memoranda 
of  understanding  and  cooperative 
agreements;  State  of  Hawaii,  DOFAW 
planning  documents;  internal  letters 
and  memos;  biological  assessments  and 
environmental  impact  statements;  and 
section  7  consultations.  Additionally, 
each  public  (i.e.,  coimty.  State,  or 
Federal  government  holdings)  and 
private  landowner  on  the  islands  of 
Maui  and  Kahoolawe  with  a  known 
occurrence  of  one  of  the  plant  species 
was  contacted  by  mail.  We  reviewed  all 
information  received  in  response  to  ova 
landowner  mailing  and  open  houses 
held  at  two  locations  (Lahaina  and 
Wailuku)  on  the  island  of  Maui  on 
January  20  and  21,  2000,  respectively. 
When  clarification  was  required  on  the 
information  provided  to  us,  we  followed 
up  with  a  telephone  contact.  Because  of 
the  large  amoimt  of  land  on  the  island 
of  Maui  under  State  of  Hawaii 
jurisdiction,  we  met  with  staff  from 
Maui's  DOFAW  office  to  discuss  their 
current  management  for  the  plants  on 
their  lands.  And,  we  contacted  the 
State's  Department  of  Hawaiian  Home 
Lands  regarding  management  for  the 
plants  on  lands  imder  their  jurisdiction. 
In  addition,  we  reviewed  new  biological 
information  and  public  comments 
received  during  the  public  comment 
periods  and  at  the  pubUc  hearing. 
With  regard  to  the  areas  newly 
proposed  for  designation  in  this  revised 
proposal,  we  have  also  reviewed  any 
management  information  available  to  us 
at  this  time.  In  addition,  we  are 
requesting  information  on  management 
of  these  lands  during  the  comment 
period. 

Based  upon  review  of  the  information 
available  to  us  at  this  time,  we  have  not 
been  able  to  find  that  management  on 
these  State  lands  is  adequate  to  preclude 
proposed  designations  of  critical 
,    habitat.  We  are  aware  that  the  State  of 
Hawaii  and  other  private  landowners 
are  considering  the  development  of  land 
management  plans  or  agreements  that 
may  promote  the  conservation  of 
endangered  and  threatened  plant 
species  on  the  islands  of  Maui  and 
.  Kahoolawe.  We  support  these  efforts, 
and  we  view  such  plans  as  important  in 
helping  meet  species  recovery  goals, 
and  ultimately  can  result  in  delisting  of 
the  species.  We  intend  to  work  closely 
with  any  interested  landowner  or  land 


manager  in  the  development  of 
conservation  planning  efforts  for  these, 
and  other,  endangered  and  threatened 
plants.  If  new  information  indicates  any 
of  these  areas  should  not  be  included  in 
the  critical  habitat  designations  because 
they  no  longer  meet  the  definition  of 
critical  habitat,  we  may  revise  the 
proposed  critical  habitat  designations  in 
this  proposal  to  exclude  these  areas.  We 
agree  that  implementation  of 
management  actions  for  the 
conservation  of  these  species  should 
proceed;  however,  both  the  Act  and  the 
relevant  court  orders  require  us  to 
proceed  with  designation  at  this  time 
based  on  the  best  information  available. 

(21)  Comment:  Since  critical  habitat 
threats  are  being  addressed,  funding  is 
available,  and  management  plans  are  in 
place,  the  State  Department  of  Hawaiian 
Homelands  (DHHL)  requests  exclusion 
frt>m  designation  in  Units  N,  O,  Oo,  Qq, 
and  Ww. 

Our  Response:  In  the  December  18, 
2000,  proposal  we  examined  all 
currently  occupied  sites  containing  one 
or  more  of  the  primary  constituent 
elements  considered  essential  to  the 
conservation  of  the  Maui  and 
Kahoolawe  plant  species  to  determine  if 
additional  special  management 
considerations  or  protection  are 
required  above  those  ciurently 
provided.  As  described  above  (see  Our 
Response  to  Comment  20)  we  reviewed 
all  available  management  information 
on  these  plants  at  these  sites  and  all 
information  received  in  response  to  our 
landowner  mailing  and  two  open 
houses.  In  addition,  we  reviewed  new 
biological  information  and  public 
comments  received  diuing  the  public 
comment  periods  and  at  the  public 
hearing. 

With  regard  to  the  areas  proposed  for 
designation  by  this  revised  proposal,  we 
have  also  reviewed  any  management 
information  available  to  us  at  this  time. 
In  addition,  we  are  requesting 
information  on  management  of  these 
lands  dining  the  comment  period. 

Based  upon  review  of  the  information 
available  to  us  at  this  time,  we  have  not 
been  able  to  find  that  management  on 
these  State  DHHL  lands  is  adequate  to 
preclude  proposed  designations  of 
critical  habitat.  We  are  aware  that  the 
State  of  Hawaii  and  other  private 
landowners  are  considering  the 
development  of  land  management  plans 
or  agreements  that  may  promote  the 
conservation  of  endangered  and 
threatened  plant  species  on  the  islands 
of  Maui  and  Kahoolawe.  We  support 
these  efforts,  and  we  view  such  plans  as 
important  in  helping  meet  species 
recovery  goals,  and  ultimately  can  result 
in  delisting  of  the  species.  We  intend  to 


work  closely  with  any  interested 
landowner  or  land  manager  in  the 
development  of  conservation  planning 
efforts  for  these,-  and  other,  endangered 
and  threatened  plants.  If  hew 
information  indicates  any  of  these  areas 
should  not  be  included  in  the  critical 
habitat  designation^  because  they  no 
longer  meet  the  definition  of  critical 
habitat,  we  may  revise  the  proposed 
critical  habitat  designations  in  this 
proposal  to  exclude  these  areas. 

(22)  Comment:  Additional  layers  of 
legal  protection,  in  the  case  of 
Kahoolawe,  are  unnecessary.  Hawaii 
State  law  has  established  Kahoolawe  as 
a  permanent  natural  and  cultural 
reserve  with  habitat  restoration  as  a  key 
stated  purpose  (H.R.S.  Chapter  6-K, 
H.A.R.  Chapter  13-260,  and  Kahoolawe 
Archaeological  District,  listed  March  18, 
1981).  Existing  plans  for  Kahoolawe 
include  a  niunber  of  agreements, 
protocols,  and  management  plans  to 
guide  protection  and  restoration  of 
threatened  and  endangered  species  and 
native  plant.commimities.  Clean  up  of 
Kahoolawe  by  the  Navy  will  continue 
through  2003,  and  could  be 
detrimentally  impacted  by  designation. 
Therefore,  in  consideration  of  the  above, 
please  exempt  KahooUwe  from 
designation. 

Our  Response:  In  June  1998,  the  State 
of  Hawaii  Kahoolawe  Island  Reserve 
Commission  developed  an 
environmental  restoration  plan  for 
Kahoolawe  (Social  Science  Research 
Institute,  University  of  Hawaii  1998). 
The  plan,  however,  does  not  address 
specific  management  actions  to  protect 
and  conserve  endangered  plant  species, 
specifically  Kanaloa  kaboolawensis. 
Hibiscus  brackenridgei,  Sesbania 
tomentosa,  and  Vigna  o-wahuensis,  four 
species  historically  reported  from 
Kahoolawe.  While  the  island  is  isolated 
and  remote,  and  access  is  restricted  due 
to  the  presence  of  unexploded  ordnance 
hazards,  this  action  alone  is  not 
sufficient  to  indicate  that  additional 
special  management  is  not  required  for 
the  listed  plant  species,  and  areas  on  the 
.  island  are  included  within  the  revised 
proposed  critical  habitat  imits  for 
Kanaloa  kaboolawensis,  Hibiscus 
brackenridgei,  Sesbania  tomentosa,  and 
Viena  o-waJiuensis. 

We  invite  comments  from  the  public 
that  provide  information  on  how  clean- 
up of  Kahoolawe  by  the  Navy  could  be 
detrimentally  impacted  by  designation 
and  information  on  management  that 
promotes  the  conservation  of 
endangered  and  threatened  plants  on 
Kahoolawe.  If  new  information 
indicates  any  of  the  proposed  areas 
should  not  be  included  in  the  critical 
habitat  designations  because  they  no 
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longer  meet  the  definition  of  critical 
habitat  (see  Our  Response  to  Comment 
19),  we  may  revise  the  proposed  critical 
habitat  designations  in  this  proposal  to 
exclude  these  areas. 

(23)  Comment:  We  urge  the  Service 
not  to  exclude  managed  areas,  such  as 
Waikamoi  and  Kapunakea  Preserves, 
Puu  Kukui  Watershed  Management 
Area,  the  upper  area  of  Hanawi  Natural 
Area  Reserve,  and  Haleakala  National 
Park,  since  doing  so  would  violate  the 
ESA. 

Our  Response:  We  have  determined 
that  the  private  lands  within  Waikamoi 
Preserve  and  Kapunakea  Preserve  do  not 
meet  the  definition  of  critical  habitat  in 
the  Act  (§  3(5)(A)).  and  we  are  not 
proposing  designation  of  these  lands  as 
critical  habitat  in  the  revised  proposal. 
Because  the  preserves  and  the 
continuing  management  plans  being 
implemented  for  these  plants  and  their 
habitats  within  the  preserves  provide  a 
conservation  benefit  to  the  species  and 
are  permanently  protected  and 
managed,  these  lands  meet  the  three 
criteria  (described  above  in  Our 
Response  to  Comment  19)  for 
determining  that  an  area  is  not  in  need 
of  special  management.  However, 
should  the  status  of  either  of  these 
preserves  change,  for  example  by  non- 
renewal of  a  partnership  agreement  or 
termination  of  Natural  Area  Partnership 
(NAP)  funding,  we  will  reconsider 
whether  it  then  meets  the  definition  of 
critical  habitat.  If  so,  we  have  the 
authority  to  propose  to  amend  critical 
habitat  to  include  such  area  at  that  time. 

50  CFR  424.12(b). 

In  the  Decemoer  18,  2000,  proposal 
we  determined  that  lands  within  the 
Puu  Kukvii  Watershed  Management 
Area  on  Maui  were  adequately  managed 
for  the  conservation  of  the  listed  species 
that  occur  on  those  lands  and  were  not 
in  need  of  special  management 
considerations  or  protection.  Therefore, 
we  determined  that  these  lands  did  not 
meet  the  definition  of  critical  habitat  in 
the  Act,  and  we  did  not  propose 
designation  of  these  lands  as  critical 
habitat.  However,  during  the  comment 
periods  on  the  December  18,  2000, 
proposal  we  received  information  from 
the  Watershed  Supervisor  that  funding 
for  the  conservation  and  management  of 
the  listed  plant  species  on  lands  within 
Puu  Kukui  Watershed  Management 
Area  was  not  adequate  nor  assured.  In 
the  revised  proposal  we  have 
determined  that  lands  within  Puu  Kukui 
Watershed  Management  Area  are  in 
need  of  special  management 
considerations  or  protection  and  thus 
meet  the  definition  of  critical  habitat  in 
the  Act.  Therefore,  lands  within  Puu 
Kukui  Watershed  Management  Area  are 


included  within  the  proposed 
designation  of  critical  habitat  on  Maui 
for  one  or  more  species. 

We  have  determined  that  the  State 
land  within  the  upper  Hanawi  Natural 
Area  Reserve  (NAR)  does  not  meet  the 
definition  of  critical  habitat  in  the  Act 
(§  3(5)(A)),  and  we  are  not  proposing 
designation  of  this  land  as  critical 
habitat  in  the  revised  proposal.  Because 
these  plants  and  their  habitats  within 
the  upper  areas  of  Hanawi  NAR  (above 
1,525  m  (5,000  ft))  are  permanently 
protected  and  managed  and  because  the 
continued  successful  management  of 
this  area  is  assured,  this  area  meets  the 
three  criteria  (described  above  in  Our 
Response  to  Comment  22)  for 
determining  that  an  area  is  not  in  need 
of  special  management  or  protection. 
Should  the  status  of  this  reserve  change, 
for  example  by  revocation  or 
modification  of  the  NAR,  we  will 
reconsider  whether  it  then  meets  the 
definition  of  critical  habitat.  If  so,  we 
have  the  authority  to  propose  to  amend 
critical  habitat  to  include  such  area  at 
that  time.  50  CFR  424.12(g). 

In  the  December  18,  2000,  proposal 
we  determined  that  lands  within 
Haleakala  National  Park  (Park)  were 
adequately  managed  for  the 
conservation  of  the  listed  species  that 
occur  on  those  lands  and  were  not  in 
need  of  special  management 
considerations  or  protection.  Therefore, 
we  determined  that  these  lands  did  not 
meet  the  definition  of  critical  habitat  in 
the  Act,  and  we  did  not  propose 
designation  of  these  lands  as  critical 
habitat.  However,  during  the  comment 
periods  on  the  December  18,  2000, 
proposal  we  received  information  from 
the  Park  Superintendent  that  funding 
for  the  conservation  and  management  of 
the  listed  plant  species  on  lands  within 
Haleakala  National  Park  was  not 
adequate  nor  assured.  In  the  revised 
proposal  we  have  determined  that  lands 
within  the  Park  are  in  need  of  special 
management  considerations  or 
protection  and  thus  meet  the  definition 
of  critical  habitat  in  the  Act.  Therefore, 
lands  within  the  Park  are  included 
within  the  proposed  designation  of 
critical  habitat  on  Maui  for  one  or  more 
species. 

(24)  Comment:  All  areas  essential  to 
the  recovery  of  the  species,  regardless  of 
management,  should  be  designated  as 
critical  habitat. 

Our  Response:  Pursuant  to  §  3(5)(A)  of 
the  Endangered  Species  Act  the  term 
"critical  habitat"  for  a  threatened  and 
endangered  species  means— (i)  the 
specific  areas  within  the  geographical 
area  occupied  by  the  species,  at  the  time 
it  is  listed  in  accordance  with  the 
provisions  of  section  4  of  this  Act.  on 


which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II) 
which  may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed  in  accordance  with  the 
provisions  of  section  4  of  this  Act,  upon 
a  determination  by  the  Secretary  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 

(25)  Comment:  Designation  of  critical 
habitat  will  provide  additional  benefit 
to  managed  lands  when  unoccupied 
habitat  occurs  on  these  lands,  and  when 
these  lands  are  threatened  by  Federal 
actions. 

Our  Response:  The  primary  regulatory 
effect  of  critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  affects  critical 
habitat.  The  designation  of  unoccupied 
habitat  may  provide  an  additional 
benefit  to  the  species  by  triggering 
section  7  consultation  in  new  areas 
where  it  would  not  otherwise  occur 
because,  for  example,  it  is  or  has 
become  imoccupied  or  the  occupancy  is 
in  question.  In  tiie  revised  proposal  we 
have  proposed  critical  habitat  in  areas 
which  are  essential  for  the  conservation 
of  the  species  within  its  historical  range 
though  the  species  may  not  occur  there 
currently.  The  proposed  critical  habitat 
includes  lands  under  State,  private,  or 
Federal  ownership  or  administration.  A 
few  of  the  species  are  reported  from 
Federal  lands  or  lands  that  are 
administered  by  a  Federal  agency  (e.g., 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Melicope  balloui, 
Melicope  ovalis,  and  Schiedea 
haleakalensis  within  Haleakala  National 
Park)  while  most  of  the  species  are 
reported  exclusively  from  non-federal 
lands  with  currently  no  known  or 
limited  Federal  activities.  However, 
there  could  be  Federal  actions  affecting 
these  lands  in  the  futiore. 

(26a)  Comment:  Designation  of 
Haleakala  National  Park  would  further 
protect  threatened  and  endangered 
plants  from  Federal  actions  inside  the 
Park.  (26b)  Comment:  Designating 
critical  habitat  would  prevent  Federal 
actions  taking  place  outside  managed 
areas  from  impacting  habitat  found 
within  managed  areas,  such  as  the 
impacts  of  the  proposed  Kahului 
Airport  expansion  on  Haleakala 
National  Park. 

Our  Response:  In  the  December  18, 
2000,  proposal  we  determined  that 
lands  witiun  the  Park  were  adequately 
managed  for  the  conservation  of  the 
listed  species  that  occur  on  those  lands 
and  were  not  in  need  of  special 
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management  considerations  or 
protection.  Therefore,  we  determined 
that  these  lands  did  not  meet  the 
definition  of  critical  habitat  in  the  Act, 
and  we  did  not  propose  designation  of 
these  lands  as  critical  habitat.  However, 
during  the  comment  periods  on  the 
December  18,  2000,  proposal  we 
received  information  from  the  Park 
Superintendent  that  funding  for  the 
conservation  and  management  of  the 
listed  plant  species  on  lands  within 
Haleakala  National  Park  was  not 
adequate  nor  assured.  Therefore,  we 
have  determined  that  lands  within 
Haleakala  National  Park  are  in  need  of 
special  management  considerations  or 
protection  and  thus  meet  the  definition 
of  critical  habitat  in  the  Act. 

The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  affects  critical 
habitat.  Federal  agencies  must  consult 
with  the  Service  to  ensure  that  any 
action  they  authorize,  fund,  or  carry  out 
is  not  likely  to  jeopardize  the  survival 
of  a  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  By  consulting  with  us. 
an  agency  can  usually  minimize  or 
avoid  any  potential  conflicts  with  listed 
species  and  their  critical  habitat,  and 
the  proposed  project  may  be 
undertaken. 

In  the  formal  consultation  for  the 
Kahului  Airport  expansion  project  we 
concurred  that  the  airport  improvement 
project,  which  included  a  mandatory 
state  of  the  art  alien  species  interdiction 
facility,  was  not  likely  to  jeopardize 
listed  species  nor  adversely  affect 
designated  critical  habitat  for  Goucaiia 
hillebrandii  on  the  island  of  Maui. 
According  to  the  local  FAA  office,  the 
expansion  project  has  been  canceled 
mainly  because  of  concerns  of  the  local 
community,  including  the  hotel 
industry,  regarding  the  type  of  growth 
and  development  that  characterizes 
Honolulu.  There  is  no  indication  that 
the  project  has  been  canceled  due  to 
endangered  si>ecies  or  critical  habitat 
issues. 

(27)  Comment:  The  Service  should 
not  exclude  from  critical  habitat  any 
areas  subject  to  conservation  measures 
on  non-Federal  lands  [e.g.  Safe  Harbor 
Agreements,  Habitat  Conservation 
Plans,  etc.). 

Our  Response:  Currently,  there  are  no 
Habitat  Conservation  Plans  (HCPs)  or 
Safe  Harbor  Agreements  (SHAs)  that 
include  any  of  the  plant  species  at  issue 
in  this  proposal  as  covered  species,  so 
no  such  areas  have  been  excluded  from 
this  proposal. 


Issue  7:  Effects  of  Designation 

(28a)  Comment:  Designation  of  critical 
habitat  will  result  in  restrictions  on 
subsistence  hunting  and  State  hunting 
programs  funded  imder  the  Federal  Aid 
in  Wildlife  Restoration  Program 
(Pittman-Robertson  program).  (28b) 
Comment:  Himting  and  recreational 
opportunities  need  to  be  considered 
when  designating  critical  habitat.  (28c) 
Conunent:  The  designation  of  critical 
habitat  will  result  in  restrictions  on 
subsistence  hunting  and  access. 

Our  Response:  The  designation  of 
critical  habitat  imposes  no  regulatory 
restrictions  on  actions  occurring  on 
State  or  other  non-Federal  lands,  unless 
the  action  is  undertaken,  funded,  or 
authorized  by  a  Federal  agency. 
Recreational,  commercial,  and 
subsistence  activities,  including 
hunting,  on  non-Federal  lands  are  not 
regulated  or  restricted  by  this  critical 
habitat  designation.  We  believe  that 
game  bird  and  mammal  hunting  in 
Hawaii  is  an  important  recreational  and 
cultural  activity,  and  we  support  the 
continuation  of  this  tradition.  The 
designation  of  critical  habitat  would  not 
impose  restrictions  on  State  hunting 
regulations  except  to  the  extent  federal 
funding  is  involved.  However,  Federal 
agencies  are  required  to  consult  with  us 
under  section  7  of  the  Act  on  actions 
they  carry  out,  fund,  or  authorize  that 
might  destroy  or  adversely  modify 
critical  habitat.  This  requirement 
applies  to  us  and  includes  funds 
distributed  by  the  Service  to  the  State 
through  the  Federal  Aid  in  Wildlife 
Restoration  Program  (Pittman-Robertson 
Program).  Under  the  Act,  activities 
funded  by  us  or  other  Federal  agencies 
cannot  result  in  jeopjudy  to  listed 
species,  and  they  cannot  adversely 
modify  or  destroy  critical  habitat.  It  is 
well  dociunented  that  game  mammals 
affect  listed  plant  and  animal  species.  In 
such  areas,  we  believe  it  is  important  to 
develop  and  implement  sound  land 
management  programs  that  provide  both 
for  the  conservation  of  listed  species 
and  for  continued  game  himting.  We  are 
committed  to  worldng  closely  with  the 
State  and  other  interested  parties  to 
ensure  that  game  management  programs 
that  receive  Federal  funding  are 
implemented  consistent  with  this  need. 

(29)  Comment:  The  designation  of 
critical  habitat  will  disrupt  air  service  at 
Hana  Airport  and  have  detrimental 
effects  on  its  residents. 

Our  Response:  Hana  Airport  is  not 
included  in  the  proposed  critical  habitat 
designation  in  the  revised  proposal  as  it 
does  not  contain  one  or  more  of  the 
primary  constituent  elements  for  the 


species  at  issue  and  thus  is  not  essential 
for  their  conservation. 

(30)  Comment:  Critical  habitat  could 
be  the  first  step  toward  making  the  area 
a  national  park  or  refuge. 

Our  Response:  Critical  habitat 
designation  does  not  in  any  way  create 
a  wilderness  area,  preserve,  national 
park,  or  wildlife  refuge,  nor  does  it  close 
an  area  to  human  access  or  use.  Its 
regulatory  implications  apply  only  to 
activities  sponsored  at  least  in  part  by 
Federal  agencies.  Land  uses  such  as 
logging,  grazing,  and  recreation  that 
would  not  be  affected  if  they  do  no 
involve  Federal  permitting  or  funding. 
Critical  habitat  designations  do  not 
constitute  land  management  plans. 

(31a)  Comment:  The  designation  of 
critical  habitat  constitutes  an 
enctmabrance,  results  in  "downzoning" 
of  the  property,  and  will  allow  lawsuits 
by  environmental  groups.  Therefore, 
critical  habitat  will  have  a  negative 
economic  impact  and  cause  a  decrease 
in  land  values,  and  is  a  tactic  often  used 
as  a  prelude  to  "taking'. 

Our  Response:  The  majority  of  this     , 
land  {77  percent)  and  all  of  the  land  on 
Kahoolawe  is  within  the  State 
Conservation  District  where  State  land- 
use  controls  already  severely  limited 
development  and  most  activities. 
Approximately  23  percent  of  this  land  is 
within  the  State  Agricultural  District 
where  only  activities  such  as  crops, 
livestock,  grazing,  and  accessory 
structures  and  farmhouses  are  allowed. 
While  the  potential  exists  for  a  decrease 
in  property  values  for  privately  owned 
agricultural  land  suitable  for  eventual 
development  if  a  perception  develops 
that  a  critical  habitat  designation  will 
restrict  future  land  use,  we  believe  this 
potential  decrease  in  value  is  purely 
specidative  and  to  our  knowledge  has 
never  occurred  in  Hawaii  or  the 
continental  U.S. 

Because  current  zoning  limits  land 
use  activities  within  the  proposed 
critical  habitat  areas  and  only  activities 
with  a  Federal  involvement  that  will 
destroy  or  adversely  modify  critical 
habitat  will  be  affected  and  in  such 
cases  we  must  identify  reasonable  and 
prudent  alternatives,  we  don't  believe 
this  is  a  prelude  to  a  "taking."  In 
addition,  we  will  conduct  an  economic 
analysis  and  in  the  final  rule,  we  may 
exclude  areas  from  critical  habitat  if  the 
impact  of  designation  outweighs  the 
benefit  of  designation. 

We  expect  that  this  situation  will 
rarely  be  reached  because  the  Act 
provides  mechanisms,  through  section  7 
consultation,  to  resolve  apparent 
conflicts  between  proposed  Federal 
actions,  including  Federal  funding  or 
permitting  of  actions  on  private  land. 
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and  the  requirement  that  destruction  or 
adverse  modification  of  critical  habitat 
be  avoided.  Based  on  our  experience 
with  section  7  consultations  for  all 
listed  species,  virtually  all  projects — 
including  those  that,  in  their  initial 
proposed  form,  would  result  in  jeopardy 
or  adverse  modification — can  be 
implemented  successfully  with,  at  most, 
the  adoption  of  reasonable  and  prudent 
alternatives,  which  by  definition  must 
be  economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  consultation. 

Issue  8:  Economic  Issues 

(32)  Conunent:  We  should  have  been 
directly  contacted  for  our  opinions  on 
the  economic  impacts  of  critical  habitat 
designation. 

Our  Response:  We  will  conduct  an 
analysis  of  the  economic  impacts  of 
designating  these  areas  as  critical 
habitat  prior  to  a  final  determination. 
When  completed,  we  will  announce  the 
availability  of  the  draft  economic 
analysis  with  a  notice  in  the  Federal 
Register,  and  we  wiU  open  a  30-day 
public  comment  period  on  the  draft 
economic  analysis  and  proposed  rule  at 
that  time.  We  will  mail  letters  to 
landowners  and  other  interested  parties 
and  publish  a  notice  in  the  Maui  News 
newspaper  announcing  the  availability 
of  and  seeking  public  comment  on  the 
draft  economic  analysis  and  proposed 
rule.  We  encourage  anyone  who  has 
information  or  opinions  concerning  the 
economic  impacts  of  this  proposal  to 
provide  them  to  us. 

(33)  Comment:  The  Service  failed  to 
properly  consider  the  economic  (e.g., 
costs  associated  with  section  7 
consultation,  project  delays,  etc.)  and 
other  impacts  (special  management 
protections  on  private  lands)  of 
designating  particular  areas  as  critical 
habitat. 

Our  Response:  We  will  conduct  an 
analysis  of  the  economic  impacts  of 
designating  these  areas  as  critical 
habitat  prior  to  a  final  determination. 
When  completed,  we  will  announce  the 
availability  of  the  draft  economic 
analysis  with  a  notice  in  the  Fed^al 
Register,  and  we  will  open  a  30-day 
public  comment  period  on  the  draft 
economic  analysis  and  proposed  rule  at 
that  time  (see  response  to  Conunent  23, 
above). 

Smniiiary  of  Changes  From  the 
Previous  Proposal 

We  originally  determined  that 
designation  of  critical  habitat  was 
prudent  for  37  plants  from  the  islands 
of  Maui  and  Kahoolawe  on  December 
18,  2000.  In  a  previous  proposal, 
published  on  November  7,  2000,  we 


determined  that  designation  of  critical 
habitat  was  prudent  for  11  plants  that 
are  reported  from  Maui  and  Kahoolawe 
as  well  as  from  Kauai  and  Niihau.  In 
addition,  at  the  time  we  listed 
Clermontia  samuelii.  Cyanea  copelandii 
ssp.  haleakalaensis,  Cyanea  glabra, 
Cyanea  hamatiflora  ssp.  hamatiflora, 
Dubautia  plantaginea  ssp.  humilis,  and 
Kanaloa  kahoolawensis,  on  September 
3, 1999,  we  determined  that  designation 
of  critical  habitat  was  prudent  for  these 
six  taxa  from  Maui  and  Kahoolawe.  No 
change  is  made  to  these  54  prudency 
determinations  in  this  revised  proposal 
and  they  are  hereby  incorporated  by 
reference  (64  FR  48307;  65  FR  66808;  65 
FR  79192). 

In  the  December  18,  2000,  proposal, 
we  determined  that  critical  habitat  was 
not  prudent  for  Acaena  exigua,  a 
species  endemic  to  Maui,  because  it  had 
not  been  seen  recently  in  the  wild,  and 
no  viable  genetic  material  of  this  species 
was  known  to  exist.  No  change  is  made 
here  to  the  December  18.  2000, 
prudency  determination  for  this  species 
and  it  is  hereby  incorporated  by 
reference  (65  FR  79192). 

In  the  December  18,  2000,  proposal 
we  proposed  designation  of  critical 
habitat  for  50  plants  from  the  islands  of 
Maui  and  Kahoolawe.  These  species  are: 
Alectryon  macrococcus,  Bidens 
micrantha  ssp.  kalealaha.  Bonamia 
menziesii,  Cenchrus  agrimonioides, 
Centaurium  sebaeoides,  Clermontia 
lindseyana,  Clermontia  oblongifolia  ssp. 
mauiensis,  Clermontia  samuelii, 
Colubrina  oppositifolia,  Ctenitis 
squamigem,  Cyanea  copelandii  ssp. 
haleakalaensis,  Cyanea  glabra,  Cyanea 
grimesiana  ssp.  grimesiana,  Cyanea 
hamatiflora  ssp.  hamatiflora,  Cyanea 
lobata.  Cyanea  mceldowneyi,  Cyrtandra 
muruvi,  Diellia  erecta,  Diplazium 
molokaiense,  Dubautia  plantaginea  ssp. 
humilis,  Flueggea  neowawraea. 
Geranium  arboreum.  Geranium 
multiflorum,  Hedyotis  coriacea, 
Hedyotis  maimii,  Hesperomannia 
arborescens,  Hesperomaimia  arbuscula. 
Hibiscus  brackenridgei,  Ischaemum 
byrone,  Kanaloa  kahoolawensis, 
Lipochaeta  kamolensis,  Lysimachia 
lydgatei,  Mariscus  pennatifonnis, 
Melicope  adscendens,  Melicope 
knudsenii,  Melicope  mucronulata. 
Neraudia  sericea,  Peucedanum 
sandwicense,  Phlegmariurus  maimii, 
Phyllostegia  mollis,  Plantago  princeps, 
Platanthera  holochila,  Pteris  lidgatei, 
Remya  mauiensis,  Sanicula  purpurea, 
Sesbania  tomentosa,  Spermolepis 
hawaiiensis,  Tetramolopium  capillare, 
Vigna  o-wahuensis,  and  Zanthoxylum 
hawaiiense.  In  this  proposal,  we  have 
revised  the  proposed  designations  for 
these  50  plants  based  on  new 


information  received  during  the 
comment  periods.  In  addition,  we 
incorporate  new  information,  and 
address  comments  and  new  information 
received  during  the  comment  periods  on 
the  December  18,  2000,  proposal. 

In  the  December  18,  2000,  proposal, 
we  did  not  propose  critical  habitat  for 
four  species  (Argyroxiphium 
sandwicense  ssp.  macrocephalum, 
Melicope  balloui,  Melicope  ovalis,  and 
Schiedea  haleakalensis)  fo\md  only  in 
Waikamoi  Preserve  and/or  Haleakala 
National  Park.  We  determined  that  these 
lands  did  not  meet  the  definition  of 
critical  habitat  in  the  Act.  However, 
during  the  comment  periods  on  the 
December  18,  2000,  proposal,  we 
received  information  from  the  Park 
Superintendent  that  funding  for  the 
conservation  and  management  of  the 
listed  plant  species  on  lands  within        , 
Haleakala  National  Park  was  not 
adequate  nor  assured.  Therefore,  we 
have  determined  that  lands  within 
Haleakala  National  Park  are  in  need  of 
special  management  considerations  or 
protection  and  thus  meet  the  definition 
of  critical  habitat  in  the  Act,  and  we 
have  proposed  designation  of  critical 
habitat  for  Argyroxiphium  sandwicense 
ssp.  macrocephalum,  Melicope  balloui, 
Melicope  ovalis,  and  Schiedea 
haleakalensis  within  Haleakala  National 
Park. 

In  the  December  18,  2000,  proposal, 
we  did  not  propose  designation  of 
critical  habitat  for  14  species  that  no 
longer  occur  on  Maui  and  Kahoolawe 
but  are  reported  from  one  or  more  other 
islands.  We  determined  that  critical 
habitat  was  prudent  for  eight  of  these 
species  [Adenophorus  periens, 
Brighamia  rocldi,  Delissea  undulata, 
Isodendrion  pyrifolium,  Phyllostegia 
mannii,  Schiedea  nuttallii,  Solanum 
incompletum,  and  Tetramolopium 
remyi]  in  other  proposed  rules 
published  on  November  7,  2000  (Kauai), 
December  27,  2000  (Lanai),  December 
29,  2000  (Molokai),  and  January  28, 
2002  (Kauai  revised  proposal).  No 
change  is  made  to  these  prudency 
determinations  for  these  eight  species  in 
this  proposal  and  they  are  hereby 
incorporated  by  reference  (65  FR  79192; 
65  FR  82086;  65  FR  83158;  and  67  FR 
3940).  In  this  proposal,  we  propose 
designation  of  critical  habitat  for 
Brighamia  rockii,  Isodendrion 
pyrifolium,  Phyllostegia  maimii,  and 
Tetramolopium  remyi  on  the  island  of 
Maui,  based  on  new  information  and 
information  received  during  the 
comment  periods  on  the  December  18, 
2000,  proposal.  Critical  habitat  is  not 
proposed  for  Adenophorus  periens, 
Delissea  undulata,  Schiedea  nuttallii, 
and  Solanum  incompletum  on  the 
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islands  of  Maui  and  Kahoolawe  because 
we  did  not  identify  habitat  essential  to 
their  conservation  on  these  islands. 

In  this  proposal,  we  determine  that 
critical  habitat  is  prudent  for  Asplenium 
fragile  var.  insulare,  a  species  recently 
rediscovered  on  Maui  and  for  which  a 
prudency  determination  has  not  been 
made  previously.  Critical  habitat  is 
proposed  at  this  time  for  Asplenium 
fragile  var.  insulare  on  Maui  based  on 
new  information  and  information 
received  during  the  conunent  periods  on 
the  December  18,  2000,  proposal. 

In  this  proposal,  we  determine  that 
critical  habitat  is  prudent  for  six  other 
species  [Clermontia  peleana,  Gouania 
vitifolia,  Nototrichium  humile, 
Phyllostegia  parviflora,  Schiedea 
hookeri,  and  Tetramolopium  arenarium) 
for  which  prudency  determinations 
have  not  been  made  previously,  and  that 
no  longer  occur  on  Maui  but  are 
reported  from  one  or  more  other  islands. 
These  six  plants  were  listed  as 
endangered  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  between  1994  and  1996. 
At  the  time  each  plant  was  listed,  we 
determined  that  designation  of  critical 
habitat  was  not  prudent  because 
designation  would  increase  the  degree 
of  threat  to  the  species  and/or  would  not 
benefit  the  plant.  In  this  proposal,  we 
determine  that  designation  of  critical 
habitat  is  prudent  for  these  six  species 
because  we  believe  that  such 
designation  would  be  beneficial  to  these 
species.  Critical  habitat  is  proposed  at 
this  time  for  Gouania  vitifolia  and 
Nototrichium  humile,  on  Maui  based  on 
new  information  and  information 
received  during  the  comment  periods  on 
the  December  18,  2000,  proposal. 
Critical  habitat  is  not  proposed  for 
Clermontia  peleana,  Phyllostegia 
parviflora,  Schiedea  hookeri,  and 
Tetramolopium  arenarium  on  the  island 
of  Maui  because  we  did  not  identify 
habitat  essential  to  their  conservation  on 
this  island. 

In  this  proposal,  we  propose 
designation  of  critical  habitat  for  61 
species:  Alectryon  macrococcus, 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Asplenium  fragile  var. 
insulare,  Bidens  micrantha  ssp. 
kalealaha,  Bonamia  menziesii, 
Brighamia  rockii,  Cenchrus 
agrimonioides,  Centaurium  sebaeoides, 
Clermontia  lindseyana,  Clermontia 
oblongifolia  ssp.  mauiensis,  Clermontia 
samuelii,  Colubrina  oppositifolia, 
Ctenitis  squamigera,  Cyanea  copelandii 
ssp.  haleakalaensis,  Cyanea  glabra. 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  hamatiflora  ssp.  hamatiflora, 
Cyanea  lobata,  Cyanea  mceldowneyi, 
cyrtandra  munroi,  Diellia  erecta. 


Diplazium  molokaiense,  Dubautia 
plantaginea  ssp.  humilis,  Flueggea 
neowawraea,  Geranium  arboreum. 
Geranium  multiflorum,  Gouania  ■ 
vitifolia,  Hedyotis  coriacea,  Hedyotis 
mannii,  Hesperomannia  arborescens, 
Hesperomannia  arbuscula.  Hibiscus 
brackenridgei.  Ischaemum  byrone, 
Isodendrion  pyrifolium,  Kanaloa 
kahoolawensis,  Lipochaeta  kamolensis, 
Lysimachia  lydgatei,  Mariscus 
pennatiformis,  Melicope  adscendens, 
Melicope  balloui,  Melicope  knudsenii, 
Melicope  mucronulata,  Melicope  ovalis, 
Neraudia  sericea,  Nototrichium  humile, 
Peucedanum  sandwicense, 
Phlegmariurus  mannii,  Phyllostegia 
mannii,  Phyllostegia  mollis,  Plantago 
princeps,  Platanthera  holochila.  Pteris 
lidgatei,  Remya  mauiensis,  Sanicula 
purpurea,  Schiedea  haleakalensis, 
Sesbania  tomentosa,  Spermolepis 
hawaiiensis,  Tetramolopium  capillare, 
Tetramolopium  remyi,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense  on  the  islands  of  Maui  and 
Kahoolawe,  based  on  new  information 
and  information  received  during  the 
comment  period  on  the  December  18, 
2000,  proposal.  Critical  habitat  is  not 
proposed  for  8  species:  Adenophorus 
periens,  Clermontia  peleana,  Delissea 
undulata.  Phyllostegia  parviflora. 
Schiedea  hookeri.  Schiedea  nuttallii. 
Solanum  incompletum,  and 
Tetramolopium  arenarium  on  the 
islands  of  Maui  or  Kahoolawe  because 
we  did  not  identify  habitat  essential  to 
their  conservation  on  these  islands. 
Critical  habitat  is  not  proposed  for 
"kcaena  exigua,  for  which  we 
determined,  on  December  18,  2000,  that 
critical  habitat  designation  is  not 
prudent  because  this  species  has  not 
been  seen  recently  in  the  wild,  and  no 
viable  genetic  material  of  this  species  is 
known.  No  change  is  made  to  that 
determination  here. 

Based  on  a  review  of  new  biological 
information  and  public  comments 
received,  we  have  revised  our  December 
18,  2000,  proposal  to  incorporate  the 
following  changes  in  addition  to  those 
described  above:  changes  in  our 
approach  to  delineate  proposed  critical 
habitat  (see  Criteria  Used  to  Identify 
Critical  Habitat);  adjustment  and 
refinement  of  previously  identified 
critical  habitat  units  to  more  accurately 
follow  the  natural  topographic  features 
and  to  avoid  inessential  landscape 
features  (agricultural  crops,  lulaan  or 
rural  development)  without  primary 
constituent  elements;  and,  inclusion  of 
new  areas  within  the  proposed  critical 
habitat  imits  that  are  essential  for  the 
conservation  of  one  or  more  of  the  61 
plant  species,  including  portions  of 


Federal  land  within  Haleakala  National 
Park. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas, 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 

necessary. 

Critical  habitat  receives  protection 
imder  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Aside  frt>m  the  added 
protection  that  may  be  provided  imder 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  regulatory  protections  imder 
the  Act. 

Critical  habitat  also  provides  non- 
regulatory  benefits  to  the  species  by 
informing  the  public  and  private  sectors 
of  areas  that  are  important  for  species 
recovery  and  where  conservation 
actions  would  be  most  effective. 
Designation  of  critical  habitat  can  help 
focus  conservation  activities  for  a  listed 
species  by  identifjdng  areas  that  contain 
the  physical  and  biological  features  that 
are  essential  for  the  conservation  of  that 
specie^,  and  can  alert  the  public  as  well 
as  land-managing  agencies  to  the 
importance  of  those  areas.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management 
considerations  or  protection,  and  may 
help  provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified  to  help  to  avoid 
accidental  damage  to  such  areas. 

In  order  to  be  mcluded  in  a  critical 
habitat  designation,  the  habitat  must 
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first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identiiy,  to  the  extent 
known  using  the  best  scientific  and 
conunercial  data  available,  habitat  areas 
that  provide  at  least  one  of  the  physical 
or  biological  features  essential  to  the 
conservation  of  the  species  (primary 
constituent  elements,  as  defined  at  50 
CFR  424.12(b)).  Section  3(5)(C)  of  the 
Act  states  that  not  all  areas  that  can  be 
occupied  by  a  species  should  be 
designated  as  critical  habitat  unless  the 
Secretary  determines  that  all  such  areas 
are  essential  to  the  conservation  of  the 
species.  Our  regulations  (50  CFR 
424.12(e))  also  state  that.  "The  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographic  area  presently 
occupied  by  the  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species." 

Section  4(b)(2)  of  tne  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
,  pubUshed  on  July  1, 1994  (59  FR 
34271),  provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  our  decisions  represent  the 
best  scientific  and  commercial  data 
available.  It  requires  that  our  biologists, 
to  the  extent  consistent  with  the  Act  and 
with  the  use  of  the  best  scientific  and 
commercial  data  available,  use  primary 
and  original  sources  of  information  as 
the  basis  for  recommendations  to 
designate  critical  habitat.  When 
determining  which  areas  are  critical 
habitat,  a  primary  source  of  information 
should  be  the  listing  rule  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
unpublished  materials. 

Section  4  requires  that  we  designate 
critical  habitat  based  on  what  we  know 
at  the  time  of  designation.  Habitat  is 
often  dynamic,  and  species  may  move 
from  one  area  to  another  over  time. 
Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  critical 


habitat  designations  do  not  signal  that 
habitat  outside  the  designation  is 
unimportant  or  may  not  be  required  for 
recovery.  Areas  outside  the  critical 
habitat  designation  will  continue  to  be 
subject  to  conservation  actions  that  may 
be  implemented  under  section  7(a)(1) 
and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  jeopardy 
standard  and  the  section  9  prohibitions, 
as  determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  Federally  funded  or  assisted 
projects  affecting  listed  species  outside 
their  designated  critical  habitat  areas 
may  still  resiilt  in  jeopardy  findings  in 
some  cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  HCPs,  or  other  species 
conservation  planning  efforts  if  new 
information  available  to  these  planning 
efforts  calls  for  a  different  outcome. 

A.  Prudency  Redeterminations 

We  originally  determined  that 
designation  of  critical  habitat  was 
prudent  for  37  plants  from  the  islands 
of  Maui  and  Kahoolawe  on  December 
18,  2000.  These  species  are: 
Argyroxiphium  sandwicense  ssp. 
macTocephalum,  Bidens  micrantha  ssp. 
kalealaha.  Cenchnis  agriminoides, 
Clennontia  lindseyana,  Clermontia 
oblongifolia  ssp.  mauiensis,  Colubrina 
oppositifolia,  Ctenitis  squamigem, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  lobata,  Cyanea  mceldowneyi, 
Cyrtandra  munroi,  Diellia  erecta, 
Diplazium  molokaiense.  Geranium 
aAmreum,  Geranium  multiflorum, 
Hedyotis  coriacea,  Hedyotis  mannii, 
Hesperomannia  arborescens, 
Hesperomannia  arbuscula.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Lipochaeta  kamolensis,  Lysmachia 
lydgatei,  Mariscus  pennatiformis,  ■ 
Melicope  adscendens.  Melicope  balloui, 
Melicope  mucronulata,  Melicope  ovalis, 
Neraudia  sericea,  Phlegmariurus 
mannii,  Phyllostegia  mollis,  Pteris 
lidgatei,  Remya  mauiensis,  Sanicula 
purpurea,  Schiedea  haleakaJensis, 
Tetramolopium  capillare,  and  Vigna  o- 
wahuensis.  In  a  previous  proposal, 
published  on  November  7,  2000,  we 
determined  that  designation  of  critical 
habitat  was  prudent  for  11  plants 
(Alectryon  macrococcus,  Bonamia 
menziesii,  Centaurium  sebaeoides. 
Flueggea  neowawme,  Melicope 
knudsenii,  Peucedanum  sandwicense, 
Plantago  phnceps,  Platanthera 
holochila,  Sesbania  tomentosa, 
Spermolepis  hawaiiensis,  Zanthoxlum 
hawaiiense)  that  are  reported  from  Maui 
and  Kahoolawe  as  well  as  from  Kauai 


and  Niihau.  In  addition,  at  the  time  we 
listed  Clermontia  samuelii,  Cyanea 
copelandii  ssp.  haleakalaensis,  Cyanea 
glabra,  Cyanea  hamatiflora  ssp. 
hamatiflora,  Dubautia  plantaginea  ssp. 
humilis,  and  Kanaloa  kahoolawensis,  on 
September  3,  1999,  we  determined  that 
designation  of  critical  habitat  was 
prudent  for  these  six  taxa  from  Maui 
and  Kahoolawe.  No  change  is  made  to 
these  54  prudency  determinations  in 
this  revised  proposal  and  they  are 
hereby  incorporated  by  reference  (64  FR 
48307;  65  FR  66808;  65  FR  79192). 

No  change  is  made  here  to  the 
prudency  determination  for  Acaena 
exigua,  a  species  known  only  bom  Mt. 
Waialeale  on  Kauai  and  Puu  Kukui  on 
Maui,  published  in  the  December  18, 
2000,  proposal  and  hereby  incorporated 
by  reference  (65  FR  79192).  Acaena 
exigua  has  not  been  seen  on  Kauai  for 
over  100  years.  This  species  was  last 
observed  at  Puu  Kukui  on  Maui  in  1999 
and  has  not  been  observed  in  this  area 
in  subsequent  surveys  (H. 
Oppenheimer,  pers.  conmi.,  2001).  In 
addition,  this  species  is  not  known  to  be 
in  storage  or  under  propagation.  Given 
these  cinrumstances.  we  determined 
that  designation  of  critical  habitat  for 
Acaena  exigua  was  not  prudent  because 
such  designation  would  be  of  no  benefit 
to  this  species,  ff  this  species  is 
rediscovered,  we  may  revise  this 
proposal  to  incorporate  or  address  new 
information  as  new  data  becomes 
available  (See  16  U.S.C.  1532  (5)  (B);  50 
CFR  424.13(f)). 

In  the  December  18,  2000,  proposal 
we  did  not  determine  prudency  nor 
propose  designation  of  critical  habitat 
for  14  species  that  we  believed  no 
longer  occiured  on  Maui  and 
Kahoolawe  but  were  reported  from  one 
or  more  other  islands.  We  determined 
that  critical  habitat  was  prudent  for 
eight  of  these  species  [Adenopborus 
periens,  Brighamia  rockii,  Delissea 
undulata,  Isodendrion  pyrifolium. 
Phyllostegia  marmii,  Schiedea  nuttallii, 
Solanum  incompletum,  and 
Tetramolopium  remyi)  in  other 
proposed  rules  published  on  November 
7,  2000  (Kauai).  December  27,'20O0 
(Lanai),  December  29,  2000  (Molokai), 
and  January  28,  2002  (Kauai  revised 
proposal).  No  change  is  made  to  these 
prudency  determinations  for  these  eight 
species  in  this  proposal  and  they  are 
hereby  incorporated  by  reference  (65  FR 
66808,  65  FR  82086,  65  FR  83158,  and 
67  FR  3940).  In  this  proposal,  we 
propose  designation  of  critical  habitat 
for  Brighamia  rockii,  Isodendrion 
pyrifolium,  Phyllostegia  mannii.  and 
Tetramolopium  remyi  on  the  island  of 
Maui,  based  on  new  information  and 
information  received  during  the 
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comment  periods  on  the  December  18. 
2000,  proposal.  Critical  habitat  is  not 
proposed  for  Adenophorus  periens, 
Delissea  undulata,  Schiedea  nuttallii, 
and  Solanum  incompletum  on  the 
islands  of  Maui  and  Kahoolawe  because 
we  did  not  identify  habitat  essential  to 
their  conservation  on  these  islands. 

To  determine  whether  critical  habitat 
would  be  prudent  for  Asplenium  fragile 
var.  insulare,  a  species  recently 
rediscovered  on  Maui  and  for  which  a 
new  prudency  determination  has  not  yet 
been  made,  we  analyzed  the  potential 
threats  and  benefits  for  this  species  in 
accordance  with  the  court  orders.  This 
plant  was  listed  as  an  endangered 
species  under  the  Act  in  1994.  At  the 
time  Asplenium  fragile  var.  insulare  was 
listed,  we  determined  that  designation 
of  critical  habitat  was  not  prudent 
because  designation  would  increase  the 
degree  of  threat  to  the  species  and/or 
would  not  benefit  the  plant.  We 
examined  the  evidence  available  for  this 
species  and  have  not,  at  this  time,  foimd 
specific  evidence  of  taking,  vandalism, 
collection,  or  trade  of  this  species  or  of 
similar  species.  Consequently,  while  we 
remain  concerned  that  these  activities 
could  potentially  threaten  Asplenium 
fragile  var.  insulare  in  the  future, 
consistent  with  applicable  regulations 
(50  CFR  424.12(a)(l)(i))  and  the  court's 
discussion  of  these  regulations,  we  do 
not  find  that  this  species  is  currently 
threatened  by  taking  or  other  human 
activity,  which  would  be  exacerbated  by 
the  designation  of  critical  habitat. 

In  the  absence  of  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  any  benefits  to  critical 
habitat  designation,  then  a  prudent 
finding  is  warranted.  The  potential 
benefits  include:  (1)  Triggering  section  7 
consultation  in  new  areas  where  it 
would  not  otherwise  occur  because,  for 
example,  it  is  or  has  become 
unoccupied  or  the  occupancy  is  in 
question;  (2)  focusing  conservation 
activities  on  the  most  essential  areas;  (3) 
providing  educational  benefits  to  State 
or  coimty  governments  or  private 
entities;  and  (4)  preventing  people  from 
causing  inadvertent  harm  to  the  species. 

In  the  case  of  Asplenium  fragile  var. 
insulare,  there  would  be  some  benefits 
to  critical  habitat.  The  primary 
reg\ilatory  effect  of  critical  habitat  is  the 
section  7  requirement  that  Federal 
agencies  refrain  from  taking  any  action 
that  destroys  or  adversely  ^ects  critical 
habitat.  Asplenium  fragile  var.  insulare 
is  reported  from  private.  State,  and 
Federal  lands  on  Maui  and  Hawaii 
(Federal  lands  include  Haleakala 
National  Park  op  Maui,  and  Hawaii 
Volcanoes  National  Park  and  the  U.S. 
Army's  Pohakuloa  Training  Area  on  the 


island  of  Hawaii).  While  a  critical 
habitat  designation  for  habitat  currently 
occupied  by  Asplenium  fragile  var. 
insulare  would  not  likely  change  the 
section  7  consultation  outcome,  since  an 
action  that  destroys  or  adversely 
modifies  such  critical  habitat  would 
also  be  likely  to  result  in  jeopardy  to  the 
species,  there  may  be  instances  where 
section  7  consultations  would  be 
triggered  only  if  critical  habitat  were 
designated.  "There  may  also  be  some 
educational  or  informational  benefits  to 
the  designation  of  critical  habitat. 
Educational  benefits  include  the 
notification  of  landowner{s),  land 
managers,  and  the  general  public  of  the 
importance  of  protecting  the  habitat  of 
this  species  and  dissemination  of 
information  regarding  its  essential 
habitat  requirements.  Therefore,  we 
propose  that  designation  of  critical 
habitat  is  prudent  for  Asplenium  fragile 
var.  insulare. 

To  determine  whether  critical  habitat 
would  be  prudent  for  six  other  species 
[Clennontia  peleana,  Gouania  vitifolia. 
Nototrichium  humile,  Phyllostegia 
parviflora,  Schiedea  hookeri,  and 
Tetramolopium  arenarium)  for  which 
prudency  determinations  have  not  been 
made  previously,  and  that  no  longer 
occur  on  Maui  but  are  reported  from  one 
or  more  other  islands,  we  analyzed  the 
potential  threats  and  benefits  for  these 
species  in  accordance  with  the  court's 
order.  These  six  plants  were  listed  as 
endangered  species  imder  the  Act 
between  1994  and  1996.  At  the  time 
each  plant  was  listed,  we  determined 
that  designation  of  critical  habitat  was 
not  prudent  because  designation  would 
increase  the  degree  of  threat  to  the 
species  or  would  not  benefit  the  plant. 
We  examined  the  evidence  now 
available  for  these  six  species  and  have 
not,  as  this  time,  found  specific 
evidence  of  taking,  vandalism, 
collection,  or  trade  of  these  species  or  of 
similar  species.  Consequently,  while  we 
remain  concerned  that  these  activities 
could  potentially  threaten  Clermontia 
peleana,  Gouania  vitifolia, 
Nototrichium  humile,  Phyllostegia 
parviflora,  Schiedea  hookeri,  and 
Tetramolopium  arenarium  in  the  future, 
consistent  with  applicable  regulations 
(50  CFR  424.12(a)(l)(i))  and  the  court's 
discussion  of  these  regulations,  we  do 
not  find  that  these  species  are  currently 
threatened  by  taking  or  other  human 
activity,  which  woiUd  be  exacerbated  by 
the  designation  of  critical  habitat. 

In  the  absence  of  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  any  benefits  to  critical 
habitat  designation,  then  a  prudent 
finding  is  warranted.  The  potential 
benefits  include:  (1)  Triggering  section  7 


consultation  in  new  areas  where  it 
would  not  otherwise  occur  because,  for 
example,  it  is  or  has  become 
imoccupied  or  the  occupancy  is  in 
question;  (2)  focusing  conservation 
activities  on  the  most  essential  areas;  (3) 
providing  educational  benefits  to  State 
or  county  governments  or  private 
entities;  and  (4)  preventing  people  frtim 
causing  inadvertent  harm  to  the  species. 

In  the  case  of  Clermontia  peleana, 
Gouania  vitifolia,  Nototrichium  humile, 
Phyllostegia  parviflora,  Schiedea 
hookeri,  and  Tetramolopium  arenarium, 
there  would  be  some  benefits  to  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  affects  critical 
habitat.  Three  of  these  species, 
Nototrichium  humile,  Schiedea  hookeri, 
and  Tetramolopium  arenarium,  are 
reported  bom  Federal  lands  or  lands 
that  are  administered  by  a  Federal 
agency  on  other  islands  [Nototrichium 
humile  and  Schiedea  hookeri  are 
reported  from  the  U.S.  Army's  Makua 
Military  Reservation  and  Schofield 
Barracks  Military  Reservation,  and  the 
U.S.  Navy's  Lualualei  Naval  Magazine 
on  the  island  of  Oahu;  Tetramolopium 
arenarium  is  reported  frxim  the  U.S. 
Army's  Pohakuloa  Training  Area  on  the 
island  of  Hawaii)  where  actions  are 
subject  to  section  7  consultation. 
Although  Gouania  vitifolia  and 
Phyllostegia  parviflora  are  located 
exclusively  on  non-Federal  lands  with 
limited  Federal  activities  on  the  islands 
of  Hawaii  and/ or  Oahu.  there  could  be 
Federal  actions  affecting  these  lands  in 
the  future.  Clermontia  peleana  was 
observed  in  the  wild  as  recently  as  1998 
on  the  island  of  Hawaii  on  Federal 
(Hakalau  National  Wildlife  Refuge)  and 
State  lands.  This  species  was  not 
relocated  in  surveys  conducted  in  1999; 
however,  viable  genetic  material  is  in 
propagation  at  the  State's  Volcano  Rare 
Plant  Facility  on  the  island  of  Hawaii/ 
and  recovery  objectives  for  this  species 
include  propagation  and  outplanting  of 
propagated  individuals  within  its 
historic  range  (Service  1996a).  While  a 
critical  habitat  designation  for  habitat 
currently  occupied  by  Gouania  vitifolia, 
Nototrichium  humile,  Phyllostegia 
parviflora,  Schiedea  hookeri.  and 
Tetramolopium  arenarium  would  not 
likely  change  the  section  7  consultation 
outcome,  since  an  action  that  destroys 
or  adversely  modifies  such  critical 
habitat  would  also  be  likely  to  result  in 
jeopardy  to  the  species,  there  may  be 
instances  where  section  7  consultations 
would  be  triggered  only  if  critical 
habitat  were  designated.  Critical  habitat 
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may  also  trigger  section  7  consultations 
for  Clermontia  peleana  that  would  not 
otherwise  occur.  There  may  also  be 
some  educational  or  informational 
benefits  to  the  designation  of  critical 
habitat.  Educationad  benefits  include  the 
notification  of  landownerfs),  land 
managers,  and  the  general  public  of  the 
importance  of  protecting  the  habitat  of 
these  species  and  dissemination  of 
information  regarding  their  essential 
habitat  reqiiirements.  Therefore,  we 
propose  that  designation  of  critical 
habitat  is  prudent  for  Clermontia 
peleana.  Gouania  vitifolia, 
Nototrichium  humile,  Phyllostegia 
parviflora,  Schiedea  hookeri,  and 
Tetramolopium  arenarium. 

B.  Methods 

As  required  by  the  Act  (section 
4(b)(2))  and  regulations  at  50  CFR 
424.12,  we  used  the  best  scientific  data 
available  to  determine  areas  that  are 
essential  to  conserve  Adenophorus 
periens,  Alectryon  macrococcus, 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Asplenium  fragile  var. 
insulare,  Bidens  micrantha  ssp. 
kalealaha,  Bonamia  menziesii, 
Brigbamia  rockii,  Cenchrus 
agrimonioides,  Centaurium  sebaeoides, 
Clermontia  lindseyana,  Clermontia 
oblongifolia  ssp.  mauiensis,  Clermontia 
peleana,  Clermontia  samuelii, 
Colubrina  oppositifolia,  Ctenitis 
squamigera,  Cyanea  copelandii  ssp. 
haleakalaensis,  Cyanea  glabra,  Cyanea 
grimesiana  ssp.  grimesiana,  Cyanea 
hamatiflora  ssp.  bamati flora,  Cyanea 
lobata,  Cyanea  mceldowneyi,  Cyrtandra 
munroi,  Delissea  undulata,  DieUia 
erecta,  Diplazium  molokaiense, 
Dubautia  plantaginea  ssp.  humilis, 
Flueggpa  neowawraea.  Geranium 
arboreum.  Geranium  multiflorum, 
Gouania  vitifolia,  Hedyotis  coriacea, 
Hedyotis  mannii,  Hesperomannia 
arborescens,  Hesperomannia  arbuscula. 
Hibiscus  brackenridgei.  Ischaemum 
byrone,  Isodendrion  pyrifolium, 
Kanaloa  kahoolawensis,  Lipochaeta 
kamolensis.  Lysimachia  lydgatei, 
Mariscus  peimatiformis,  Melicope 
adscendens,  Melicope  balloui,  Melicope 
knudsenii,  Melicope  mucronulata, 
Melicope  ovalis,  Neraudia  sericea, 
Nototrichium  humile,  Peucedanum 
sandwicense,  Phlegmariurus  marmii, 
Phyllostegia  mannii,  Phyllostegia  mollis, 
Phyllostegia  parviflora,  Plantago 
princeps,  Platanthera  holochila,  Pteris 
lidgatei,  Remya  mauiensis,  Sanicula 
purpurea,  Schiedea  haleakalensis, 
Schiedea  hookeri,  Schiedea  nuttcdlii. 
Sesbania  tomentosa,  Solanum 
incompletum,  Spermolepis  hawaiiensis, 
Tetramolopium  arenarium, 
Tetramolopium  capillare. 


Tetramolopium  remyi,  Vigna  o- 
wahuensis,  and  Zanfhoxylum 
hawaiiense.  This  information  included 
the  known  locations:  site-specific 
species  information  from  the  HINHP 
database  and  our  own  rare  plant 
database;  species  information  from  the 
CPC's  rare  plant  monitoring  database 
housed  at  the  University  of  Hawaii's 
Lyon  Arboretiun;  island- wide  GIS 
coverages  [e.g.  vegetation,  soils,  annual 
rain&ll,  elevation  contours,  land 
ownership);  the  final  listing  rules  for 
these  69  species;  the  December  18,  2000, 
proposal;  information  received  diuing 
the  public  comment  periods  and  the 
public  hearing;  recent  biological  surveys 
and  reports;  our  recovery  plans  for  these 
species;  information  received  in 
response  to  outreach  materials  and 
requests  for  species  and  management 
information  we  sent  to  all  landowners, 
land  managers,  and  interested  parties  on 
the  islands  of  Maui  and  Kahoolawe; 
discussions  with  botanical  experts;  and 
recommendations  fixjm  the  HPPRCC 
(see  also  the  discussion  below)  (Service 
1995a,  1995b,  1996a,  1996b,  1997, 
1998a,  1998b,  1999,  2001;  HPPRCC 
1998;  HINHP  Database  2000,  CPC  in  litt. 
1999;  65  FR  79192;  R.  Hobdy  et  al..  in 
litt.  2001;  J.  Lau,  in  litt.  2001). 

In  1994.  the  HPPRCC  initiated  an 
effort  to  identify  and  map  habitat  it 
believed  to  be  important  for  the 
recovery  of  282  endangered  and 
threatened  Hawaiian  plant  species.  The 
HPPRCC  identified  these  areas  on  most 
of  the  islands  in  the  Hawaiian  chain, 
and  in  1999,  we  published  them  in  our 
Recovery  Plan  for  the  Multi-Island 
Plants  (Service  1999). 

The  HPPRCC  expects  there  will  be 
subsequent  efforts  to  further  refine  the 
locations  of  important  habitat  areas  and 
that  new  survey  information  or  research 
finding  may  also  lead  to  additional 
refinements  of  identifying  and  mapping 
of  habitat  important  for  the  recovery  of 
these  species. 

The  HPPRCC  identified  essential 
habitat  areas  for  all  listed,  proposed, 
and  candidate  plant  species  and 
evaluated  species  of  concern  to 
determine  if  essential  habitat  areas 
would  provide  for  their  habitat  needs. 
However,  the  HPPRCC's  mapping  of 
habitat  is  distinct  from  the  regulatory 
designation  of  critical  habitat  as  defined 
by  the  Act.  More  data  has  been  collected 
since  the  recommendations  made  by  the 
HPPRCC  in  1998.  Much  of  the  area  that 
was  identified  by  the  HPPRCC  as 
inadequately  surveyed  has  now  been 
surveyed  in  some  way.  New  location 
data  for  many  species  has  been 
gathered.  Also,  the  HPPRCC  identified 
areas  as  essential  based  on  species 
clusters  (areas  that  included  listed 


species  as  well  as  candidate  species  and 
species  of  concern)  while  we  have  only 
delineated  areas  that  are  essential  for 
the  conservation  of  the  61  listed  species 
at  issue.  As  a  result,  the  proposed 
critical  habitat  designations  in  this 
proposed  rule  include  not  only  some 
habitat  that  was  identified  as  essential 
in  the  1998  recommendations  but  also 
habitat  that  was  not  identified  as 
essential  in  those  recommendations. 

C.  Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  Such  requirements  include, 
but  are  not  limited  to,  space  for 
individual  and  population  growth,  and 
for  normal  behavior;  food,  water,  air, 
light,  minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction,  . 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

In  the  December  18,  2000,  proposal, 
we  determined  that  the  designation  of 
critical  habitat  was  prudent  for  37  plant 
species  known  currenUy  from  the 
islands  of  Maui  or  Kahoolawe  and  in 
that  proposal  we  identified  the  physical 
and  biological  features  that  are 
considered  essential  to  the  conservation 
of  the  37  species  on  the  islands  of  Maui 
or  Kahoolawe  (65  FH  79192).  In  a 
previous  proposal,  published  on 
November  7,  2000,  we  determined  that 
designation  of  critical  habitat  was 
prudent  for  11  plants  (Alectryon 
macrococcus,  Bonamia  menziesii, 
Centaurium  sebaeoides.  Flueggea 
neowawrae,  Melicope  knudsenii. 
Peucedanum  sandwicense,  Plantago 
princeps.  Platanthera  holochila, 
Sesbania  tomentosa,  Spermolepis 
hawaiiensis,  Zanthoxlum  hawaiiense) 
that  are  reported  from  Maui  and 
Kahoolawe  as  well  as  from  Kauai  and 
Niihau.  In  the  December  18,  2000, 
proposal,  we  identified  the  physical  and 
biological  fieatures  that  are  considered 
essential  to  the  conservation  of  these  11 
species  on  the  islands  of  Maui  or 
Kahoolawe  (65  FR  79192).  In  addition, 
at  the  time  we  listed  Clermontia 
samuelii.  Cyanea  copelandii  ssp. 
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haleakalaensis.  Cyanea  glabra,  Cyanea 
hamatiflora  ssp.  hamatiflora,  Dubautia 
plantaginea  ssp.  humilis,  and  Kanaloa 
kahoolawensis.  on  September  3, 1999, 
we  determined  that  designation  of 
critical  habitat  was  prudent  for  these  six 
taxa  from  Maui  and  Kahoolawe.  In  the 
December  18,  2000,  proposal,  we 
identified  the  physical  and  biological 
features  that  are  considered  essential  to 
the  conservation  of  these  six  species  on 
the  islands  of  Maui  or  Kahoolawe  (65 
FR  79192).  Based  on  new  information 
and  information  received  regarding  the 
physical  and  biological  featiues  that  are 
considered  essential  to  the  conservation 
of  these  54  species  diuing  the  comment 
periods  on  the  December  18,  2000, 
proposal,  we  have  revised  the  physical 
and  biological  features  that  are 
considered  essential  to  the  conservation 
of  these  54  plant  species  on  the  islands 
of  Maui  and  Kahoolawe. 

In  other  proposals  published  on 
December  27,  2000,  December  29,  2000, 
or  on  January  28,  2002,  we  determined 
that  the  designation  of  critical  habitat 
was  prudent  for  eight  species 
(Adenophorus  periens,  Brighamia 
rockii,  Delissea  undulata,  Isodendrion 
pyrifolium,  Phyllostegia  marmii, 
Schiedea  nuttallii.  Solanum 
incompletum.  and  Tetramolopium 
remyi)  that  no  longer  occiu'  on  Maui  and 
Kahoolawe  but  are  reported  from  one  or 
more  other  islands.  Based  on  new 
information  and  information  received 
during  the  comment  periods  on  the 
December  18,  2000,  proposal  regarding 
the  physical  and  biological  featiues  (i.e. 
locale  information,  elevation, 
vegetation,  and  associated  species)  that 
are  considered  essential  to  the 
conservation  of  foiu  of  these  eight 
species,  we  have  identified  the  physical 
and  biological  features  that  are 
considered  essential  to  the  conservation 
of  Brighamia  rockii.  Isodendrion 
pyrifolium.  Phyllostegia  mannii.  and 
Tetramolopium  remyi  on  the  island  of 
Maui.  We  are  unable  to  identify  these 
features  for  Adenophorus  periens. 
Delissea  undulata,  Schiedea  nuttallii, 
and  Solanum  incompletum  on  the 
island  of  Maui  because  information  on 
these  features  for  these  species  on  Maui 
is  not  available  at  this  time.  Therefore, 
we  were  not  able  to  identify  the  specific 
areas  outside  the  geographic  areas 
occupied  by  these  species  at  the  time  of 
their  listing  (unoccupied  habitat)  that 
are  essential  for  the  conservation  of 
Adenophorus  periens,  Delissea 
undulata.  Schiedea  nuttallii.  and 
Solanum  incompletum  on  the  island  of 
Maui.  However,  proposed  critical 
habitat  designations  for  Adenophorus 
periens.  Delissea  undulata.  and 


Schiedea  nuttallii  were  included  in 
proposals  published  on  November  7, 
2000,  or  December  29,  2000  (65  FR 
66808;  65  FR  83158).  In  addition,  we 
will  consider  proposing  designation  of 
critical  habitat  for  Adenophorus  periens, 
Delissea  undulata,  Schiedea  nuttallii, 
and  Solanum  incompletum  within  the 
historic  range  for  each  species  on  other 
Hawaiian  Islands. 

In  this  proposal,  we  determine  that 
the  designation  of  critical  habitat  is 
prudent  for  Asplenium  fragilevat. 
insulare,  a  species  recently  rediscovered 
on  Maui  and  for  which  a  prudency 
determination  has  not  been  made 
previously.  Based  on  new  information 
received  on  the  rediscovered  population 
in  Kalialinui  regarding  the  physical  and 
biological  featiues  (such  as  locale 
information,  vegetation  type,  elevational 
range,  and  associated  species)  that  are 
considered  essential  to  the  conservation 
of  Asplenium  fragile  var.  insulare  we 
have  identified  the  physical  and 
biological  featm^s  that  are  considered 
essential  to  the  conservation  of 
Asplenium  fragile  var.  insulare  on  the 
island  of  Maui. 

In  this  proposal,  we  determine  that 
the  designation  of  critical  habitat  is 
prudent  for  six  species  (Clermontia 
peleana.  Gouania  vitifolia. 
Nototrichium  humile.  Phyllostegia 
parviflora,  Schiedea  hookeri,  and 
Tetramolopium  arenarium)  for  which 
prudency  determinations  have  not  been 
made  previously,  and  that  no  longer 
occur  on  Maui  but  are  reported  from  one 
or  more  other  islands.  Based  on  new 
information  and  information  received 
regarding  the  physical  and  biological 
features  that  are  considered  essential  to 
the  conservation  of  Gouania  vitifolia 
and  Nototrichium  humile  during  the 
comment  periods  on  the  December  18, 
2000,  proposal,  we  have  identified  the 
physical  and  biological  features  that  are 
considered  essential  to  the  conservation 
of  these  two  species  on  the  island  of 
Maui.  These  featiu'es  include  locale 
information,  elevational  range, 
vegetation  type,  and  associated  species 
for  both  Gouania  vitifolia  and 
Nototrichium  humile.  Information  on 
the  locale,  elevational  range,  vegetation 
type,  and  associated  species  for 
Clermontia  peleana.  Phyllostegia 
parviflora,  Schiedea  hookeri,  and 
Tetramolopium  arenarium  is  not 
available  at  this  time  and  thus  we  are 
unable  to  identify  these  features  for 
Clermontia  peleana,  Phyllostegia 
parviflora,  Schiedea  hookeri,  and 
Tetramolopium  arenarium  on  the  island 
of  Maui.  Therefore,  we  were  not  able  to 
identify  the  specific  areas  outside  the 
geographic  areas  occupied  by  these 
species  at  the  time  of  tiieir  listing 


(unoccupied  habitat)  that  are  essential 
for  the  conservation  of  Clermontia 
peleana,  Phyllostegia  parviflora, 
Schiedea  hookeri,  and  Tetramolopium 
arenarium  on  the  island  of  Maui.  - 
However,  we  will  consider  proposing 
designation  of  critical  habitat  for 
Clermontia  peleana,  Phyllostegia 
parviflora,  Schiedea  hookeri,  and 
Tetramolopium  arenarium  within  the 
historic  range  for  each  species  on  other 
Hawaiian  Islands. 

All  areas  proposed  as  critical  habitat 
are  within  the  historical  range  of  one  or 
more  of  the  61  species  at  issue  and 
contain  one  or  more  of  the  physical  or 
biological  features  (primary  constituent 
elements)  essential  for  the  conservation 
of  one  or  more  of  the  species. 

As  described  in  the  discussions  for 
each  of  the  61  species  for  which  we  are 
proposing  critical  habitat,  we  are 
proposing  to  define  the  primary 
constituent  elements  on  the  basis  of  the 
habitat  featiues  of  the  areas  from  which 
the  plant  species  are  reported,  as 
described  by  the  type  of  plant 
community,  associated  native  plant 
species,  locale  information  (e.g.,  steep 
rocky  cliffs,  talus  slopes,  stream  banks), 
and  elevation.  The  habitat  features 
provide  the  ecological  components 
required  by  the  plant.  The  type  of  plant 
commiuiity  and  associated  native  plant 
species  indicates  specific  microclimate 
conditions,  retention  and  availability  of 
water  in  the  soil,  soil  microorganism 
community,  and  nutrient  cycling  and 
availability.  The  locale  provides 
information  on  soil  type,  elevation, 
rainfall  regime,  and  temperature. 
Elevation  indicates  information  on  daily 
and  seasonal  temperatiue  and  sun 
intensity.  Therefore,  the  descriptions  of 
the  physical  elements  of  the  locations  of 
each  of  these  species,  including  habitat 
type,  plant  conmumities  associated  with 
the  species,  location,  and  elevation,  as 
described  in  the  Supplementary 
Information:  Discussion  of  the  Plant 
Taxa  section  above,  constitute  the 
primary  constituent  elements  for  these 
species  on  the  islands  of  Maui  and 
Kahoolawe. 

D.  Criteria  Used  to  Identify  Critical 
Habitat 

In  the  December  18,  2000,  proposal 
we  defined  the  primary  constituent 
elements  based  on  the  general  habitat 
featiu^s  of  the  areas  in  which  the  plants 
currenUy  occur  such  as  the  type  of  plant 
community  the  plants  are  growing  in, 
their  physical  location  (e.g.,  steep  rocky 
cliffs,  talus  slopes,  stream  banks),  and 
elevation.  The  areas  we  proposed  to 
designate  as  critical  habitat  provided 
some  or  all  of  the  habitat  components 
essential  for  the  conservation  of  the  61 
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plant  species.  Specific  details  regarding 
the  delineation  of  the  proposed  critical 
habitat  units  were  given  in  the 
December  18.  2000,  proposal  (65  FR 
79192).  In  that  proposal,  we  did  not 
include  potentially  suitable  unoccupied 
habitat  that  is  important  to  the  recovery 
of  the  61  species  due  to  our  limited 
knowledge  of  the  historical  range  (the 
geographical  area  outside  the  area 
presently  occupied  by  the  species)  and 
our  lack  of  more  detailed  information  on 
the  specific  physical  or  biological 
features  essential  for  the  conservation  of 
the  species. 

However,  following  publication  of  the 
December  18.  2000  (65  FR  79192), 
proposal  we  received  new  information 
regarding  the  physical  and  biological 
features,  such  as  locale  information, 
elevational  range,  vegetation  type,  and 
associated  species  that  are  considered 
essential  for  the  conservation  of  many  of 
these  61  species  and  information  on 
potentially  suitable  habitat  within  the 
historical  range  for  many  of  these 
species.  Based  on  a  review  of  this  new 
biological  information  and  public 
comments  received  following 
publication  of  the  other  three  proposals 
to  designate  critical  habitat  for  Hawaiian 
plants  on  Kauai  and  Niihau  (65  FR 
66808),  Lanai  (65  FR  82086),  and 
Molokai  (65  FR  83158),  we  have 
reevaluated  the  manner  in  which  we 
delineated  proposed  critical  habitat.  In 
addition,  we  met  with  members  of  the 
HPPRCC  and  State,  Federal,  and  private 
entities  to  discuss  criteria  and  methods 
to  delineate  critical  habitat  units  for 
these  Hawaiian  plants. 

While  the  lack  of  detailed  scientific 
data  on  the  life  history  of  these  plant 
species  makes  it  impossible  for  us  to 
develop  a  robust  quantitative  model 
(e.g.,  population  viability  analysis  (NRC 
1995))  to  identify  the  optimal  number, 
size,  and  location  of  critical  habitat 
units  to  achieve  recovery  (Beissinger 
and  Westphal  1998;  Biirgman  et  al. 
2001;  Ginzburg  et  al.  1990;  Karieva  and 
Wennergren  1995;  Menges  1990; 
Murphy  et  al.  1990;  Taylor  1995),  at  this 
time,  and  consistent  with  the  listing  of 
these  species  and  their  recovery  plans, 
the  best  available  information  leads  us 
to  conclude  that  the  current  size  and 
distribution  of  the  extant  populations 
are  not  sufficient  to  expect  a  reasonable 
probability  of  long-term  survival  and 
recovery  of  these  plant  species. 
Therefore,  we  used  available 
information,  including  expert  scientific 
opinion,  to  identify  potentially  suitable 
habitat  within  the  known  historic  range 
of  each  species. 

We  considered  several  factors  in  the 
selection  and  proposal  of  specific 
boundaries  for  critical  habitat  for  these 


61  species.  For  each  of  these  species,  the 
overall  recovery  strategy  outlined  in  the 
approved  recovery  plans  includes  the 
following  components:  (1)  stabilization 
of  existing  wild  populations,  (2) 
protection  and  management  of  habitat, 

(3)  enhancement  of  existing  small 
populations  and  reestablishment  of  new 
populations  within  historic  range,  and 

(4)  research  on  species*  biology  and 
ecology  (Service  1995a,  1995b,  1996a, 
1996b,  1997.  1998a,  1998b.  1999.  2001). 
Thus,  the  long-term  recovery  of  these 
species  is  dependent  upon  the 
protection  of  existing  population  sites 
and  potentially  suitable  unoccupied 
habitat  within  historic  range. 

The  overall  recovery  goal  stated  in  the 
recovery  plans  for  each  of  these  species 
includes  the  establishment  of  8  to  10 
populations  with  a  minimum  of  100 
mature  individuals  per  population  for 
long-lived  perennial  species,  300 
individuals  per  population  for  short- 
lived perennial  species,  and  500  mature 
individuals  per  population  for  annual 
species.  There  are  some  specific 
exceptions  to  this  general  recovery  goal 
of  8  to  10  populations  for  species  that 
are  believed  to  historically  have 
occurred  as  one  large,  scattered 
population  (e.g..  Argyroxiphium 
sandwicense  ssp.  macrocephalum 
(Service  1997)),  and  the  proposed 
critical  habitat  designations  reflect  this 
exception  for  this  species.  To  be 
considered  recovered,  each  population 
of  a  species  endemic  to  the  islands  of 
Maui  or  Kahoolawe  should  occur  on  the 
island  to  which  it  is  endemic,  and 
likewise  the  populations  of  a  multi- 
island  species  should  be  distributed 
among  the  islands  of  its  known  historic 
range  (Service  1995a.  1995b.  1996a. 
1996b.  1997.  1998a.  1998b.  1999.  2001). 
A  population,  for  the  purposes  of  this 
discussion  and  as  defined  in  the 
recovery  plans  for  these  species,  is  a 
unit  in  which  the  individuals  could  be 
regularly  cross-pollinated,  influenced  by 
the  same  small-scale  events  (such  as 
landslides),  and  containing  100,  300,  or 
500  individuals,  depending  on  whether 
the  species  is  a  long-lived  perennial, 
short-lived  pereimial,  or  annual. 

By  adopting  these  specific  recovery 
objectives  enumerated  here,  the  adverse 
effects  of  genetic  inbreeding  and 
random  environmental  events  and 
catastrophes,  such  as  landslides, 
hurricanes,  or  tsunamis,  that  could 
destroy  a  large  percentage  of  the  species 
at  any  one  time  may  be  reduced 
(Menges  1990;  Podolsky  2001).  These 
recovery  objectives  were  initially 
developed  by  the  HPPRCC  and  are 
found  in  all  of  the  recovery  plans  for 
these  species.  While  they  are  expected 
to  be  further  refined  as  more 


information  on  the  population  biology 
of  each  species  becomes  available,  the 
justification  for  these  objectives  is  foimd 
in  the  current  conservation  biology 
literature  addressing  the  conservation  of 
rare  and  endangered  plants  and  animals 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001;  Falk  et  al.  1996; 
Ginzburg  et  al.  1990;  Hendrix  and  Kyhl 
2000;  Karieva  and  Wennergren  1995; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Podolsky  2000;  Menges  1990; 
Murphy  et  al.  1900;  Quintana-Ascencio 
and  Menges  1996;  Taylor  1995;  Tear  et 
al.  1995;  Wolf  and  Harrison  2001).  The 
overall  goal  of  recovery  in  the  short- 
term  is  a  successful  population  that  can 
carry  on  basic  life-history  processes, 
such  as  establishment,  reproduction, 
and  dispersal,  at  a  level  where  the 
probability  of  extinction  is  low.  In  the 
long-term,  the  species  and  its 
populations  should  be  at  a  reduced  risk 
of  extinction  and  be  adaptable  to 
environmental  change  through 
evolution  and  migration. 

The  long-term  objectives,  as  reviewed 
by  Pavlik  (1996),  require  from  50  to 
2,500  individuals  per  population,  based 
largely  on  research  and  theoretical 
modeling  on  endangered  animals,  since 
much  less  research  has  been  done  on 
endangered  plants.  Many  aspects  of  a 
species  life  history  are  typically 
considered  to  determine  guidelines  for 
species  interim  stability  and  recovery, 
including  longevity,  breeding  system, 
growth  form,  fecundity,  ramet  (a  plant 
that  is  an  independent  member  of  a 
clone)  production,  survivorship,  seed 
duration,  environmental  variation,  and 
successional  stage  of  the  habitat. 
Hawaiian  species  are  poorly  studied, 
and  the  only  one  of  these  characteristics 
that  can  be  imiformly  applied  to  all 
Hawaiian  plant  species  is  longevity  [i.e.. 
long-lived  perennial,  short-lived 
perennial,  and  annual).  In  general,  long- 
lived  woody  perennial  species  would  be 
expected  to  be  viable  at  population 
levels  of  SO  to  250  individuals  per 
population,  while  short-lived  perennial 
species  would  be  viable  at  population 
levels  of  1,500  to  2.500  individuals  or 
more  per  population.  These  population 
numbers  were  refined  for  Hawaiian 
plant  species  by  the  HPPRCC  (1994)  due 
to  the  restricted  distribution  of  suitable 
habitat  typical  of  Hawaiian  plants  and 
the  likelihood  of  smaller  genetic 
diversity  of  several  species  that  evolved 
bom  one  single  introduction.  For 
recovery  of  Hawaiian  plants,  the 
HPPRCC  recommended  a  generdl 
recovery  guideline  of  100  mature 
individuals  per  population  for  long- 
lived  perennial  species.  300  individuals 
per  population  for  short-lived  perennial 
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species,  and  500  individuals  per 
population  for  annual  species. 

For  Argyroxiphium  sandwicense  ssp. 
macrocephalum,  the  recovery  goal  is 
one  population  of  greater  than  50,000 
individuals.  This  is  based  on  the  best 
scientific  judgment  of  Hawaiian 
botanical  experts,  including  HPPRCC 
members,  who  developed  the  recovery 
plan  for  this  species,  that  this  species 
probably  occurred  historically  as  one 
single  population  (Service  1997).  The 
large  number  of  total  individuals  is 
based  on  the  more  detailed  knowledge 
available  on  the  life  history  of  this 
species,  including  the  fact  that  it  is  a 
monocarpic  species  (only  flowering 
once  before  dying),  requires  15  to  50 
years  to  mature,  and  must  be  cross- 
pollinated  &t)m  a  genetically  different 
plant  to  produce  viable  seeds  (Loope 
and  Medeiros  1994,  Carr  et  al.  1986).  All 
of  these  characteristics  indicate  the  need 
for  more  individuals  in  order  to 
maintain  a  genetically  diverse,  viable 
population  (Pavlik  1996). 

The  HPPRCC  also  recommended  the 
conservation  and  establishment  of  8  to 
10  populations  to  address  the  numerous 
risks  to  the  long-term  survival  and 
conservation  of  Hawaiian  plant  species. 
However,  as  explained  above,  the 
recovery  goal  for  Argyroxiphium 
sandwicense  ssp.  macrocephalum  is  one 
population,  rather  than  8  to  10 
populations,  of  greater  than  50,000 
individuals.  Altibough  absent  the 
detailed  information  inherent  to  the 
types  of  PVA  models  described  above 
(Burgman  et  al.  2001),  this  approach 
employs  two  widely  recognized  and 
scientifically  accepted  goals  for 
promoting  viable  populations  of  listed 
species — (1)  creation  or  maintenance  of 
multiple  populations  so  that  a  single  or 
series  of  catastrophic  events  cannot 
destroy  the  whole  listed  species  (Luijten 
et  al.  2000;  Menges  1990;  Quintana- 
Ascencio  and  Menges  1996);  and  (2) 
increasing  the  size  of  each  population  in 
the  respective  critical  habitat  units  to  a 
level  where  the  threats  of  genetic, 
demographic,  and  normal 
environmental  uncertainties  are 
diminished  (Hendrix  and  Kyhl  2000; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Podolsky  2000;  Service  1997;  Tear 
etal.  1995;  Wolf  and  Harrison  2001).  hi 
general,  the  larger  the  number  of 
populations  and  the  larger  the  size  of 
each  population,  the  lower  the 
probability  of  extinction  (Raup  1991; 
Meffe  and  Carroll  1996).  This  basic 
conservation  principle  of  redundancy 
applies  to  Hawaiian  plant  species.  By 
maintaining  8  to  10  viable  populations 
in  the  several  proposed  critical  habitat 
units,  the  threats  represented  by  a 
fluctuating  environment  are  alleviated 


and  the  species  has  a  greater  likelihood 
of  achieving  long-term  survival  and 
conservation.  Conversely,  loss  of  one  or 
more  of  the  plant  populations  within 
any  critical  habitat  unit  could  result  in 
an  increase  in  the  risk  that  the  entire 
listed  species  may  not  survive  and 
recover. 

Due  to  the  reduced  size  of  suitable 
habitat  areas  for  these  Hawaiian  plant 
species,  they  are  now  more  susceptible 
to  the  variations  and  weather 
fluctuations  affecting  quality  and 
quantity  of  available  habitat,  as  well  as 
direct  pressure  from  hundreds  of 
species  of  non-native  plants  and 
animals.  Establishing  and  conserving  8 
tolO  viable  plant  populations  on  one  or 
more  islands  vrithin  the  historic  range  of 
the  species  will  provide  each  species 
with  a  reasonable  expectation  of 
persistence  and  eventual  recovery,  even 
with  the  high  potential  that  one  or  more 
of  these  populations  will  be  eliminated 
by  normal  or  random  adverse  events, 
such  as  hurricanes  which  occurred  in 
1982  and  1992  on  Kauai,  fires,  and  alien 
plant  invasions  (HPPRCC  1994;  Luijten 
et  al.  2000;  Mangel  and  Tier  1994;  Pimm 
et  al.  1998;  Stacey  and  Taper  1992).  We 
conclude  that  designation  of  adequate 
suitable  habitat  for  8  to  10  populations 
as  critical  habitat  is  essential  to  give  the 
species  a  reasonable  likelihood  of  long- 
term  survival  and  recovery,  based  on 
currently  available  information. 

In  summary,  the  long-term  survival 
and  recovery  requires  the  designation  of 
critical  habitat  units  on  one  or  more  of 
the  Hawaiian  islands  with  smtable 
habitat  for  8  to  10  populations  of  each 
plant  species  except  Argyroxiphium 
sandwicense  ssp.  macrocephalum  as 
explained  above.  Some  of  this  habitat  is 
currently  not  known  to  be  occupied  by 
these  species.  To  recover  the  species,  it 
will  be  necessary  to  conserve  suitable 
habitat  in  these  unoccupied  units, 
which  in  turn  will  allow  for  the 
establishment  of  additional  popiilations 
through  natural  recruitment  or  managed 
reintroductions.  Establishment  of  these 
additional  populations  will  increase  the 
likelihood  that  the  species  vrill  sinvive 
and  recover  in  the  face  of  normal  and 
stochastic  events  (e.g..  hurricanes,  fire, 
and  non-native  species  introductions) 
(Pimm  et  al.  1998;  Stacey  and  Taper 
1992;  Mangel  and  Tier  1994). 

In  this  proposal,  we  have  defined  the 
primary  constituent  elements  based  on 
the  general  habitat  features  of  the  areas 
bom  which  the  plants  are  reported, 
from  such  as  the  type  of  plant 
community  the  plants  are  reported  from, 
the  associated  native  plant  species,  the 
physical  location  (e.g.,  steep  rocky  diik, 
talus  slopes,  streambanks),  and 
elevation.  The  areas  we  are  proposing  to 


designate  as  critical  habitat  provide 
some  or  all  of  the  habitat  components 
essential  for  the  conservation  of  the  61 
plant  species. 

Changes  in  our  approach  to  delineate 
proposed  critical  habitat  units  were 
incorporated  in  the  following  manner: 

1.  We  focused  on  designing  units 
representative  of  the  knov*m  cuirent  and 
historical  geographic  and  elevational 
range  of  each  species; 

2.  Proposed  critical  habitat  units 
would  allow  for  expansion  of  existing 
wild  populations  and  reestablishment  of 
wild  populations  within  historic  range, 
as  recommended  by  the  recovery  plans 
for  each  species;  and 

3.  Critical  habitat  boundaries  were 
delineated  in  such  a  way  that  areas  vrith 
overlapping  occupied  or  suitable 
unoccupied  habitat  could  be  depicted 
clearly  (multi-species  units). 

We  Degan  by  creating  rough  units  for 
each  species  by  screen  digitizing 
polygons  (map  units)  using  Arc  View 
(ESRI).  a  computer  GIS  program.  The 
polygons  were  created  by  overlaying 
current  and  historic  plant  location 
points  onto  digital  topographic  maps  of 
each  of  the  islands. 

The  resulting  shape  files  (delineating 
historic  range  and  potential,  smtable 
habitat)  were  then  evaluated.  Elevation 
ranges  were  further  refined,  and  land 
areas  identified  as  not  suitable  for  a 
particular  species  ( i.e.,  not  containing 
the  primary  constituent  elements)  were 
avoided.  The  resulting  shape  files  for 
each  species  then  were  considered  to 
define  all  suitable  habitat  on  the  island, 
including  occupied  and  xmoccupied 
habitat. 

These  shape  files  of  suitable  habitat 
were  further  evaluated.  Several  factors 
were  then  used  to  delineate  the 
proposed  critical  habitat  units  from 
these  land  areas.  We  reviewed  the 
recovery  objectives  as  described  above 
and  in  recovery  plans  for  each  of  the 
species  to  determine  if  the  number  of 
populations  and  popidation  size 
requirements  needed  for  conservation 
would  be  available  within  the  critical 
habitat  imits  identified  as  containing  the 
appropriate  primary  constituent 
elements  for  each  species.  For  multi- 
island  species  multiple  populations  of 
each  taxon  were  identified  on  islands 
where  they  now  occur  or  occurred 
historically.  Because  of  the  need  to 
propose  critical  habitat  on  an  island  by 
island  basis  for  multi-island  species  we 
evaluated  the  historical  distribution  of 
each  multi-island  species  throughout 
Hawaii,  to  the  best  of  our  ability.  We 
expect  to  refine  proposed  areas  for  these 
multi-island  species  once  all  the 
proposed  rules  for  the  Hawaiian  Islands 
are  published.  This  refinement  will  be 
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based  on  an  evaluation  on  what  is 
essential  to  the  species  on  these  islands 
throughout  its  historical  distribution.  Of 
the  areas  identified  as  potentially 
suitable  habitat,  only  those  areas  within 
the  least-disturbed  suitable  habitat  and 
that  were  determined  were  proposed  as 
critical  habitat.  A  population  for  this 
purpose  is  defined  as  a  discrete 
aggregation  of  individuals  located  a 
sufficient  distance  from  a  neighboring 
aggregation  such  that  the  two  are  not 
affected  by  the  same  small-scale  events 
and  are  not  believed  to  be  consistently 
cross-pollinated.  In  the  absence  of  more 
specific  information  indicating  the 
appropriate  distance  to  assure  limited 
cross-pollination,  we  are  using  a 
distance  of  1,000  m  (3,281  ft)  based  on 
our  review  of  current  literature  on  gene 
flow  (Barret  and  Kohn  1991;  Fenster  and 
Dudash  1994;  Havens  1998;  M.H. 
Schierup  and  F.B.  Christiansen  1996). 

Using  the  above  criteria,  we 
delineated  the  proposed  critical  habitat 
for  each  species.  When  species  units 
overlapped,  we  combined  units  for  ease 
of  mapping.  Such  critical  habitat  units 
encompass  a  number  of  plant 
communities.  Using  satellite  imagery 
and  parcel  data,  we  then  eliminated 
areas  that  did  not  contain  the 
appropriate  vegetation,  associated 
native  plant  species,  or  elevations  such 
as  cultivated  agriculture  fields,  housing 
developments,  or  other  areas  that  are 
imlikely  to  contribute  to  the 
conservation  of  one  or  more  of  the  61 
plant  species.  Geographic  features  (ridge 
lines,  valleys,  streams,  coastlines,  etc.) 
or  man-made  features  (roads  or  obvious 
land  use)  that  created  an  obvious 
boimdary  for  a  unit  were  used  as  unit 
area  boimdaries.  We  also  used 
watershed  delineations  to  dissect  very 
large  proposed  critical  habitat  units  in 
order  to  simplify  the  unit  mapping  and 
their  descriptions. 

Within  the  critical  habitat  boundaries, 
section  7  consultation  is  necessary  and 
adverse  modification  could  occ\ir  if  the 
primary  constituent  elements  are 
affected.  Therefore,  not  all  activities 
within  critical  habitat  would  trigger  an 
adverse  modification  conclusion.  In 
defining  critical  habitat  boundaries,  we 
made  an  effort  to  avoid  developed  areas, 
such  as  towns  and  other  similar  lands, 
that  are  unlikely  to  contribute  to  the 
conservation  of  the  61  species. 
However,  the  minimum  mapping  unit 
that  we  used  to  approximate  our 
delineation  of  critical  habitat  for  these 
species  did  not  allow  us  to  exclude  all 
such  developed  areas.  In  addition, 
existing  features  and  structxues  within 
the  boimdaries  of  the  mapped  unit,  such 
as  buildings,  roads,  aqueducts, 
teleconununications  equipment, 


telemetry  antennas,  radars,  missile 
launch  sites,  arboreta  and  gardens, 
heiau  (indigenous  places  of  worship  or 
shrines),  airports,  other  paved  areas,  and 
other  rural  residential  landscaped  areas 
do  not  contain  one  or  more  of  the 
primary  constituent  elements  and 
would  be  excluded  under  the  terms  of 
this  proposed  regulation.  Federal 
actions  limited  to  those  areas,  therefore, 
would  not  trigger  a  section  7 
consultation,  unless  they  affiect  the 
species  and/or  primary  constituent 
elements  in  adjacent  critical  habitat. 

In  summary,  for  most  of  these  species 
we  utilized  the  approved  recovery  plan 
guidance  to  identify  appropriately  sized 
land  units  containing  suitable  occupied 
and  unoccupied  habitat.  Based  on  the 
best  available  information,  we  believe 
these  areas  constitute  the  habitat 
necessary  to  provide  for  the 
conservation  of  these  61  species. 

E.  Managed  Lands 

Currently  occupied  and  historically 
known  sites  containing  one  or  more  of 
the  primary  constituent  elements 
considered  essential  to  the  conservation 
of  these  61  plant  species  were  examined 
to  determine  if  additional  special 
management  considerations  or 
protection  are  required  above  those 
currently  provided.  We  reviewed  all 
available  management  information  on 
these  plants  at  these  sites,  including 
published  reports  and  surveys;  annual 
performance  and  progress  reports; 
management  plans;  grants;  memoranda 
of  imderstanding  and  cooperative 
agreements;  DOFAW  planning 
documents;  internal  letters  and  memos; 
biological  assessments  and 
environmental  impact  statements;  and 
section  7  consultations.  Additionally, 
each  public  (i.e.,  county,  State,  or 
Federal  govermnent  holdings)  and 
private  landowner  on  the  islands  of 
Maui  and  Kahoolawe  with  a  known 
occurrence  of  one  of  the  61  species  was 
contacted  by  mail.  We  reviewed  all 
information  received  in  response  to  our 
landowner  mailing  and  open  houses 
held  at  two  locations  (the  Lahaina  Civic 
Center  and  the  Wailuku  Community 
Center)  on  the  island  of  Maui  on  January 
11  and  12,  2000,  respectively.  When 
clarification  was  required  on  the 
information  provided  to  us,  we  followed 
up  with  a  telephone  contact.  Because  of 
the  large  amoimt  of  land  on  the  island 
of  Maui  under  State  of  Hawaii 
jurisdiction,  we  met  with  staff  from  the 
DOFAW  office  in  Maui  to  discuss  their 
current  management  for  the  plants  on 
their  lands.  We  also  contacted  the 
State's  DHHL  regarding  management  for 
the  plants  on  lands  under  their 
jurisdiction  (any  species  of  aquatic  life, 


wildlife,  or  plant  that  is  federally  listed 
as  endangered  or  threatened  is  State 
listed  as  well).  In  addition,  we  reviewed 
new  biological  information  and  public 
comments  received  during  the  public 
comment  periods  and  at  the  public 

hearing. 

Pursuant  to  the  definition  of  critical 
habitat  in  section  3  of  the  Act,  the 
primary  constituent  elements  as  found 
in  any  area  so  designated  must  also 
require  "special  management 
considerations  or  protections." 
Adequate  special  management  or 
protection  is  provided  by  a  legally 
operative  plan  that  addresses  the 
maintenance  and  improvement  of  the 
essential  elements  and  provides  for  the 
long-term  conservation  of  the  species. 
We  consider  a  plan  adequate  when  it: 
(1)  Provides  a  conservation  benefit  to 
the  species  [i.e.,  the  plan  must  maintain 
or  provide  for  an  increase  in  the  species' 
population  or  the  enhancement  or 
restoration  of  its  habitat  within  the  area 
covered  by  the  plan):  (2)  provides 
assurances  that  the  management  plan 
will  be  implemented  [i.e.,  those 
responsible  for  implementing  the  plan 
are  capable  of  accomplishing  the 
objectives,  have  an  implementation 
schedule  and/or  have  adequate  funding 
for  the  management  plan);  and  (3) 
provides  assiirances  the  conservation 
plan  will  be  effective  (i.e.,  it  identifies 
biological  goals,  has  provisions  for 
reporting  progress,  and  is  of  a  duration    - 
sufficient  to  implement  the  plan  and 
achieves  the  plan's  goals  and 
objectives).  If  an  area  is  covered  by  a 
plan  that  meets  these  criteria,  it  does  not 
constitute  critical  habitat  as  defined  by 
the  Act  because  the  primary  constituent 
elements  found  there  are  not  in  need  of 
special  management. 

In  determining  and  weighing  the 
relative  sigmficance  of  the  threats  that 
would  need  to  be  addressed  in 
management  plans  or  agreements,  we 
considered  the  following: 

(1)  The  factors  that  led  to  the  listing 
of  the  species,  as  described  in  the  final 
rules  for  listing  each  of  the  species. 
Effects  of  clearing  and  burning  for 
agricultural  purposes  and  of  invasive 
non-native  plant  and  animal  species 
have  contributed  to  the  decline  of  nearly 
all  endangered  and  threatened  plants  in 
Hawaii  (Smith  1985;  Howarth  1985; 
Stone  1985;  Wagner  et  al.  1985;  Scott  et 
al.  1986;  Cuddihy  and  Stone  1990; 
Vitousek  1992;  Service  1995a,  1995b, 
1996a,  1996b.  1997, 1998a,  1998b,  1999. 
2001;  Loope  1998). 

Current  threats  to  these  species 
include  non-native  grass  and  shrub- 
carried  wildfire;  browsing,  digging, 
rooting,  and  trampling  from  feral 
ungulates  (including  goats,  deer,  and 
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pigs);  direct  and  indirect  effects  of  non- 
native  plant  invasions,  including 
alteration  of  habitat  structiue  and 
microclimate;  and  disruption  of 
pollination  and  gene-flow  processes  by 
adverse  effects  of  mosquito-borne  avian 
disease  on  forest  bird  pollinators,  direct 
competition  between  native  and  non- 
native  insect  pollinators  for  food,  and 
predation  of  native  insect  pollinators  by 
non-native  hymenopteran  insects  (ants).. 
In  addition,  physiological  processes 
such  as  reproduction  and  establishment 
continue  to  be  stifled  by  fruit-  and 
flower-eating  pests  such  as  non-native 
arthropods,  moUusks,  and  rats,  and 
photosynthesis  and  water  transport 
affected  by  non-native  insects, 
pathogens,  and  diseases.  Many  of  these 
factors  interact  with  one  another.  ^ 

thereby  compoimding  effects.  Such 
interactions  include  non-native  plant 
invasions  altering  wildfire  regimes,  feral 
ungulates  vectoring  weeds  and 
distvirbing  vegetation  and  soils,  thereby 
facilitating  dispersal  and  establishment 
of  non-native  plants,  and  numerous 
non-native  insects  feeding  on  native 
plants,  thereby  increasing  their 
vulnerability  and  exposure  to  pathogens 
and  disease  (Cuddihy  and  Stone  1990; 
Mack  1992;  Scott  et  al.  1986;  Howarth 
1985,  Smith  1985;  D'Antonio  and 
Vitousek  1992,  Tunison  et  al.  1992; 
Service  1995a,  1995b,  1996a,  1996b, 
1997, 1998a,  1998b,  1999.  2001; 
Bruegmann  et  al.  2001). 

(2)  The  recommendatiotis  from  the 
HPPRCC  in  their  1998  report  to  us 
("Habitat  Essential  to  the  Recovery  of 
Hawaiian  Plants").  As  summarized  in 
this  report,  recovery  goals  for 
endangered  Hawaiian  plant  species 
caimot  be  achieved  without  the  effective 
control  of  non-native  species  threats, 
vrildfire,  and  land  use  changes. 

(3)  The  management  actions  needed 
for  assurance  of  survival  and  ultimate 
recovery  of  Hawaii's  endangered  plants. 
These  actions  are  described  in  our 
recovery  plans  for  these  61  species 
(Service  1995a,  1995b.  1996a,  1996b, 
1997, 1998a,  1998b,  1999.  2001),  in  the 
1998  HPPRCC  report  to  the  Service 
(HPPRCC  1998).  and  in  various  other 
documents  and  publications  relating  to 
plant  conservation  in  Hawaii  (Mueller- 
Dombois  1985;  Smith  1985;  Stone  1985; 
Cuddihy  and  Stone  1990;  Stone  et  al. 
1992).  In  addition  to  monitoring  the 
plant  populations,  these  actions 
include,  but  are  not  limited  to:  (1)  Feral 
ungulate  control;  (2)  non-native  plant 
control;  (3)  rodent  control;  (4) 
invertebrate  pest  control;  (5)  fire 
management;  (6)  maintenance  of  genetic 
material  of  the  endangered  and 
threatened  plant  species;  (7) 
propagation,  reintroduction.  or 


augmentation  of  existing  populations 
into  areas  deemed  essential  for  the 
recovery  of  these  species;  (8)  ongoing 
management  of  the  wild,  outplanted. 
and  augmented  populations;  and  (9) 
habitat  management  and  restoration  in 
areas  deemed  essential  for  the  recovery 
of  these  species. 

In  general,  taking  all  of  the  above 
recommended  management  actions  into 
accoimt,  the  following  management 
actions  are  ranked  in  order  of 
importance  (Service  1995a,  1995b, 
1996a,  1996b,  1997,  1998a,  1998b,  1999, 
2001).  It  should  be  noted,  however,  that, 
on  a  case-by-case  basis,  some  of  these 
actions  may  rise  to  a  higher  level  of 
importance  for  a  particular  species  or 
area,  depending  on  the  biological  and 
physical  requirements  of  the  species 
and  the  location(s)  of  the  individual 
plants;  feral  ungulate  control;  wildfire 
management;  non-native  plant  control; 
rodent  control;  invertebrate  pest  control; 
maintenance  of  genetic  material  of  the 
endangered  and  threatened  plant 
species;  propagation,  reintroduction.  or 
augmentation  of  existing  populations 
into  areas  deemed  essential  for  the 
recovery  of  the  species;  ongoing 
management  of  the  wild,  outplanted. 
and  augmented  populations; 
maintenance  of  natmul  pollinators  and 
pollinating  systems,  when  known; 
habitat  management  and  restoration  in 
areas  deemed  essential  for  the  recovery 
of  the  species;  monitoring  of  the  wrild, 
outplanted,  and  augmented  populations; 
rare  plant  surveys;  and  control  of 
human  activities/access. 

As  shown  in  Table  3,  the  proposed 
critical  habitat  designations  for  61 
species  of  plants  are  found  on  Federal, 
State,  and  private  lands  on  the  islands 
of  Maui  and  Kahoolawe.  In  response  to 
our  public  notices;  letters  to 
landowners;  open  houses;  meetings;  the 
December  18,  2000,  proposal;  public 
comment  periods;  and  the  March  20, 
2001,  public  hearing  along  with 
information  in  our  files,  we  received 
varying  amoimts  and  various  types  of 
information  on  the  conservation 
management  actions  occurring  on  these 
lands.  Some  landowners  reported  that 
they  are  not  conducting  conservation 
management  actions  on  their  lands 
while  others  provided  information  on 
various  activities  such  as  fencing, 
weeding,  imgulate  control,  himting. 
control  of  himaan  access,  scientific 
research,  fire  control,  and  propagation 
and  planting  of  native  plants. 

Federal  Lands 

The  Sikes  Act  Improvements  Act  of 
1997  (Sikes  Act)  requires  each  military 
installation  that  includes  land  and  water 
suitable  for  the  conservation  and 


management  of  natural  resources  to 
complete,  by  November  17,  2001,  an 
INRMP.  An  INRMP  integrates 
implementation  of  the  military  mission 
of  the  installation  with  stewardship  of 
thp  natural  resources  foimd  there.  Each 
INRMP  includes  an  assessment  of  the 
ecological  needs  on  the  installation, 
including  needs  to  provide  for  the 
conservation  of  listed  species;  a 
statement  of  goals  and  priorities;  a 
detailed  description  of  management 
actions  to  be  implemented  to  provide 
for  these  ecological  needs;  and  a 
monitoring  and  adaptive  management 
plan.  We  consult  with  the  military  on 
the  development  and  implementation  of 
INRMPs  for  installations  with  listed 
species.  We  believe  that  bases  that  have 
completed  and  approved  INRMPs  that 
address  the  needs  of  the  species 
generally  do  not  meet  the  definition  of 
critical  habitat  discussed  above,  because 
they  require  no  additional  special 
management  or  protection.  Therefore, 
we  do  not  include  these  areas  in  critical 
habitat  designations  if  they  meet  the 
following  three  criteria:  (1)  a  ciurent 
INRMP  must  be  complete  and  provide  a 
conservation  benefit  to  the  species;  (2) 
the  plan  must  provide  assurances  that 
the  conservation  management  strategies 
will  be  implemented;  and  (3)  the  plan 
must  provide  assurances  that  the 
conservation  management  strategies  will 
be  effective,  by  providing  for  periodic 
monitoring  and  revisions  as  necessary. 
If  all  of  these  criteria  are  met.  then  the 
lands  covered  under  the  plan  would  not 
meet  the  definition  of  critical  habitat. 
One  species.  Sesbania  tomentosa, 
occurs  on  Kanaio  Training  Area  (Hawaii 
Army  National  Guard)  lands  on  the 
island  of  Maui,  and  we  believe  this  land 
is  essential  for  the  conservation  of  this 
species.  In  1998,  funds  were  provided 
for  protective  fencing  and  monitoring  of 
Sesbania  tomentosa  on  this  land.  Since 
then,  however,  these  management 
activities  for  Sesbania  tomentosa  have 
been  curtailed  due  to  a  lack  of  funding 
(Lt.  Col.  Richard  Young,  Hawaii  Army 
National  Guard,  in  litt.  2000).  Because 
appropriate  conservation  management 
strategies  has  not  been  adequately 
funded  or  effectively  implemented  for 
Sesbania  tomentosa  on  this  land,  we 
cannot  at  this  time  find  that 
management  of  this  land  under  Federal 
jurisdiction  is  adequate  to  preclude  a 
proposed  designation  of  critical  habitat. 
However,  if  an  INRMP  or  other 
endangered  species  management  plan 
that  addresses  the  maintenance  and 
improvement  of  the  essential  elements 
for  Sesbania  tomentosa,  and  provides 
for  its  long-term  conservation  and 
assurances  that  the  conservation 
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management  strategies  will  be  effective 
and  implemented,  we  will  reassess  the 
critical  habitat  boundaries  in  light  of 
these  management  plans.  Also,  we  may 
exclude  these  military  lands  ander 
section  4(b)(2)  of  the  Act  if  benefits  of 
exclusion  outweigh  the  benefits  of 
including  the  areas  within  critical 
habitat,  provided  the  exclusion  will  not 
result  in  extinction  of  the  species. 
Therefore,  this  area  has  been  included 
within  the  proposed  critical  habitat 
units. 

Contractors  for  the  U.S.  Navy  are 
clearing  the  State-owned  island  of 
Kahoolawe  of  military  ordinance 
utilizing  Congressional  funding  that 
expires  in  2003.  The  Navy  has  consulted 
with  the  Service  under  section  7  of  the 
Act  to  ensure  protection  of  threatened 
and  endangered  species  diiring  the 
clearance  activities.  In  June  1998,  the 
State  of  Hawaii  Kahoolawe  Island 
Reserve  Commission  developed  an 
environmental  restoration  plan  for 
Kahoolawe  (Social  Science  Research 
Institute,  University  of  Hawaii  1998). 
The  plan,  however,  does  not  address 
specific  management  actions  to  protect 
and  conserve  endangered  plant  species. 
While  the  island  is  isolated  and  remote, 
and  access  is  restricted  due  to  the 
presence  of  unexploded  ordnance 
hazards,  this  action  alone  is  not 
sufficient  to  indicate  that  additional 
special  management  is  not  required  for 
the  listed  plant  species,  and  areas  on  the 
island  are  included  within  the  proposed 
critical  habitat  units  for  Kanaloa 
kahoolawensis.  Hibiscus  brackenridgei. 
Sesbania  tomentosa,  and  Vigna  o- 
wahuensis. 

Protective  fencing  and  monitoring  of 
the  endangered  plant  Sesbania 
tomentosa  on  the  leased  U.S.  military 
lands  (Hawaii  Army  National  Guard)  at 
Kanaio  Training  Area,  Maui,  were 
initially  funded  in  1998.  Since  then, 
however,  these  management  activities 
for  Sesbania  tomentosa  have  been 
oirtailed  due  to  a  lack  of  funding  (Lt. 
Col.  Richard  Young,  Hawaii  Army 
National  Guard,  in  litt.  2000).  Therefore, 
this  area  has  been  included  within  the 
proposed  critical  habitat  units. 

Twelve  species  (Argyroxiphium 
sandwicense  ssp.  macwcephalum, 
Asplenium  fragile  var.  insulare,  Bidens 
micrantha  ssp.  kalealaha,  Clennontia 
samuelU,  Cyanea  copelandii  ssp. 
haleakalaensis,  Cyanea  hamatiflora  ssp. 
hamatiflora.  Geranium  arboreum. 
Geranium  multiflorum,  Melicope 
balloui.  Melicope  ovalis,  Plantago 
princeps,  and  Schiedea  haleakalaensis) 
are  reported  from  U.S.  National  Park 
lands  at  Haleakala  National  Park,  Maui 
(GDSI  2000;  HINHP  2000).  In  the 
December  18,  2000,  proposal  we 


determined  that  lands  within  the  Park 
were  adequately  managed  for  the 
conservation  of  the  listed  species  that 
occiir  on  those  lands  and  were  not  in 
need  of  special  management 
considerations  or  protection.  Therefore, 
we  determined  that  these  lands  did  not 
meet  the  definition  of  critical  habitat  in 
the  Act,  and  we  did  not  propose 
designation  of  these  lands  as  critical 
habitat.  However,  during  the  comment 
periods  on  the  December  18,  2000, 
proposal  we  received  information  from 
the  Park  Superintendent  that  funding 
for  the  conservation  and  management  of 
the  listed  plant  species  on  lands  within 
Haleakala  National  Park  may  not  be 
adequate  nor  sufficiently  certain  every 
year  to  support  a  determination  that 
these  lands  do  not  meet  the  definition 
of  critical  habitat.  Thus,  lands  within 
the  Haleakala  National  Park  are 
included  in  this  proposal. 

SUte  of  Hawaii  Lands 

Two  plant  species.  Geranium 
multiflorum  and  Clennontia  samuelU 
ssp.  hanaensis,  are  reported  from  the 
upper  areas  of  Hanawi  Natural  Area 
Reserve  (HNAR)  (GDSI  2000;  HINHP 
Database  2000).  The  HNAR  was 
established  in  1986,  and  comprises 
3,035  ha  (7,500  ac)  of  diverse  native 
ecosystems  and  endangered  forest  bird 
habitats.  Natural  Area  Reserves  are 
managed  by  the  Department  of  Land  and 
Natural  Resources  (DLNR),  except  that 
any  use  must  be  specifically  approved 
by  the  Natural  Area  Reserve  System 
Commission.  Natural  Area  Reserves  are 
held  in  trust  by  the  State  and  may  not 
be  alienated  except  upon  a  finding  by 
the  DLNR  of  an  imperative  and 
unavoidable  necessity.  DLNR  must 
provide  public  notice  and  conduct 
public  hearings  before  revoking  or 
modifying  an  executive  order  that  sets 
aside  lands  for  the  reserve  system  (Haw. 
Rev.  Stat.  §§  195-1—195-11).  The 
primary  goals  of  the  HNAR  are  to:  (1) 
Protect  the  upper  areas  of  the  reserve  by 
fencing  smaller  manageable  units  to 
restrict  pig  movements;  (2)  prevent 
degradation  of  native  forest  by  reducing 
feral  ungulate  damage;  and  (3)  improve 
or  maintain  the  integrity  of  native 
ecosystems  in  selected  areas  of  the 
preserve  by  reducing  the  effects  of  non- 
native  plants. 

Specific  management  actions  to 
address  feral  imgulate  impacts  include 
the  construction  of  fences,  including 
strategic  fencing  of  smaller  manageable 
units,  and  staff  hunting.  Currently,  the 
upper  809  ha  (2.000  ac)  has  been  fenced 
and  pigs  removed.  Fences  are 
constructed  along  the  western 
boundaries  of  the  HNAR,  along  the 
1,585  m  (5,200  ft)  contour  to  the  east  up 


to  the  Haleakala  National  Park  boundary 
on  State  land.  The  Haleakala  National 
Park  fence  serves  as  the  upper  fence 
boundary  for  HNAR.  Additionally, 
fences  have  been  constructed  to  separate 
three  distinct  management  units:  Puu 
Alaea  Unit,  Poouli  Unit,  and  Kuhiwai/ 
Waieleele  Unit.  Since  the  removal  of 
pigs  in  these  upper  forest  units  of  the 
HNAR,  vegetation  monitoring  has  been 
implemented  to  determine  recovery  of 
native  plant  species.  Currently,  a  fence 
is  being  constaiicted  along  the  1,100  m 
(3,600  ft)  contour  of  the  HNAR  which 
will  comprise  the  "middle  forest  unit" 
(B.  Evanson,  pers.  comm.,  1999). 

The  non-native  plant  control  program 
within  HNAR  focuses  on  habitat- 
modifjring  non-native  plants  (weeds).  A 
weed  priority  list  has  been  compiled  for 
HNAR,  and  control  and  monitoring  of 
the  highest  priority  species  are  ongoing. 
Weeds  are  controlled  manually, 
chemically,  or  through  a  combination  of 
both.  Monitoring  transects  help  locate 
developing' populations  of  other  priority 
weed  species  and,  if  necessary,  removal 
of  these  populations  is  conducted 
(DLNR  1989). 

Because  these  plants  and  their 
habitats  within  the  upper  areas  of 
Hanawi  NAR  (above  1,525  m  (5,000  ft)) 
are  permanently  protected  and  managed 
by  State  law  and  because  the  continued 
successful  management  of  this  area  is 
assured  by  State  funding,  this  area  is  not 
in  need  of  special  management 
considerations  or  protection.  Therefore, 
we  have  determined  that  the  State  land 
within  the  upper  areas  of  Hanawi  NAR 
does  not  meet  the  definition  of  critical 
habitat  in  the  Act,  and  we  are  not 
proposing  designation  of  this  area  as 
critical  habitat.  Should  the  status  of  this 
reserve  change,  for  example  by 
revocation  or  modification  of  the  NAR, 
we  will  reconsider  whether  it  then 
meets  the  definition  of  critical  habitat. 
If  so,  we  have  the  authority  to  propose 
to  amend  critical  habitat  to  include  such 
area  at  that  time.  50  CFR  424.12(g). 

Private  Lands 

Ten  species  [Alectryon  macrococcus, 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Asplenium  fragile  var. 
insulare,  Bonamia  menziesii.  Ctenitis 
squamigera,  Cyanea  lobata,  Diplazium 
molokaiense,  Geranium  arboreum, 
Geranium  multiflorum,  and  Platanthera 
holochila)  are  reported  from  The  Nature 
Conservancy's  Waikamoi  and 
Kapunakea  Preserves  which  are  located 
on  the  northeast  slopes  of  Haleakala  and 
in  the  West  Maui  mountains, 
respectively  (The  Nature  Conservancy  of 
Hawaii  (TNCH)  1997. 1998;  GDSI  2000; 
HINHP  Database  2000).  Both  preserves 
were  established  by  grants  of  perpetual 
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conservation  easements  from  the  private 
landowners  to  TNCH  and  are  included 
in  the  State's  Natural  Area  Partnership 
(NAP)  program,  which  provides 
matching  funds  for  the  management  of 
private  lands  that  have  been 
permanentiy  dedicated  to  conservation 
(TNCH  1997,  1998). 

Under  the  NAP  program,  the  State  of 
Hawaii  provides  matching  funds  on  a 
two-for-one  basis  for  management  of 
private  lands  dedicated  to  f:onservation. 
In  order  to  qualify  for  this  program,  the 
land  must  be  dedicated  in  perpetuity 
through  transfer  of  fee  title  or  a 
conservation  easement  to  the  State  or  a 
cooperating  entity.  The  land  must  be 
managed  by  the  cooperating  entity  or  a 
qualified  landowner  according  to  a 
detailed  management  plan  approved  by 
the  Board  of  Land  and  Natural 
Resources.  Once  approved,  the  6-year 
partnership  agreement  between  the 
State  and  the  managing  entity  is 
automatically  renewed  each  year  so  that 
there  are  always  6  years  remaining  in 
the  term,  although  the  management  plan 
is  updated  and  funding  amounts  are  re- 
authorized by  the  board  at  least  every  6 
years.  By  April  1  of  any  year,  the 
managing  partner  may  notify  the  State 
that  it  does  not  intend  to  renew  the 
agreement;  however,  in  such  case  the 
partnership  agreement  remains  in  effect 
for  the  balance  of  the  existing  6-year 
term,  and  the  conservation  easement 
remains  in  full  effect  in  perpetuity.  The 
conservation  easement  may  be  revoked 
by  the  landowner  only  if  State  funding 
is  terminated  without  the  concurrence 
of  the  landowner  and  cooperating 
entity.  Prior  to  terminating  funding,  the 
State  must  conduct  one  or  more  public 
hearings.  The  NAP  program  is  funded 
through  real  estate  conveyance  taxes 
which  are  placed  in  a  Natural  Area 
Reserve  Fimd.  Participants  in  the  NAP 
program  must  provide  annual  reports  to 
the  Department  of  Land  and  Natural 
Resources  (DLNR)  and  DLNR  makes 
annual  inspections  of  the  work  in  the 
reserve  areas.  See  Haw.  Rev.  Stat. 
§§  195-1—195-11;  Hawaii 
Administrative  Rules  §  13-210. 

Management  programs  within  the 
preserves  are  documented  in  long-range 
management  plans  and  yearly 
operational  plans.  These  plans  detail 
management  measures  that  protect, 
restore,  and  enhance  the  rare  plants  and 
their  habitats  within  the  preserves  and 
in  adjacent  areas  (TNCH  1997, 1998, 
1999).  These  management  measures 
address  factors  which  led  to  the  listing 
of  the  12  species  including  control  of 
non-native  species  of  ungulates, 
rodents,  and  weeds.  In  addition,  habitat 
restoration  and  monitoring  are  also 
included  in  these  plans. 


The  primary  management  goals  for 
both  Kapxmakea  and  Waikamoi 
Preserves  are  to  (1)  prevent  degradation 
of  native  forest  by  reducing  feral 
ungulate  damage;  (2)  improve  or 
maintain  the  integrity  of  native 
ecosystems  in  selected  areas  of  the 
preserve  by  reducing  the  effects  of  non- 
native  plants;  (3)  increase  the 
understanding  of  threats  posed  by  small 
mammals  and  reduce  their  negative 
impact,  where  possible;  (4)  prevent 
extinction  of  rare  species  in  the 
preserve;  (5)  track  the  biological  and 
physical  resources  in  the  preserves  and 
to  evaluate  changes  in  these  resources 
over  time;  (6)  identify  new  threats  to  the 
preserves  before  they  become 
established  pests;  and  (7)  build  public 
understanding  and  support  for  the 
preservation  of  natural  areas,  and  to 
enlist  volimteer  assistance  for  preserve 
management  (TNCH  1997, 1998). 

The  goal  of  the  ungulate  program  is  to 
bring  pig  populations  to  zero  as  rapidly 
as  possible.  Specific  management 
actions  to  address  feral  imgulate 
impacts  include  the  construction  of 
fences,  including  strategic  fencing 
(fences  placed  in  proximity  to  natural 
barriers  such  as  cliffs),  annual 
monitoring  of  imgulate  presence 
transects,  and  trained  staff  and 
volunteer  hunting.  Since  axis  deer  may 
also  pose  a  threat  to  the  preserves, 
TNCH  is  a  member  of  the  Maui  Axis 
Deer  Group  (MADG)  and  staff  meet 
regularly  with  other  MADG  members  to 
seek  solutions.  In  Waikamoi  Preserve, 
the  management  actions  also  include 
working  with  community  hunters  in 
conjunction  with  the  East  Maui 
Watershed  Partnership  (EMWP).  In 
Kapunakea  Preserve,  a  system  of 
transects  extend  the  length  of  the 
preserve  to  monitor  resource  threats, 
including  ungulate  presence.  By 
monitoring  ungulate  activity  within  the 
preserve,  die  staff  is  able  to  assess  the 
success  of  the  hunting  program.  If 
increased  hunting  pressure  does  not 
reduce  feral  ungulate  activity  in  the 
preserves,  the  preserve  staff  work  with 
the  himting  group  to  identify  and 
implement  alternative  methods  (TNCH 

1997, 1998). 

The  non-native  plant  control  program 
within  both  preserves  focuses  on 
controlling  habitat-modifying  non- 
native  plants  (weeds)  in  intact  native 
communities  and  preventing  the 
introduction  of  additional  alien  plants. 
Based  on  the  degree  of  threat  to  native 
ecosystems,  a  weed  priority  list  has 
been  compiled  for  the  preserves,  and 
control  and  monitoring  of  the  highest 
priority  species  are  ongoing.  Weeds  are 
controlled  manually,  diemically,  or 
through  a  combination  of  both. 


Preventative  measures  (prevention 
protocol)  are  required  by  all  (volunteers, 
riders,  and  hiking  participants)  who 
enter  the  preserves.  This  protocol 
includes  such  things  as  brushing 
footgear  before  entering  the  preserves  to 
remove  seeds  of  non-native  plants. 
Weeds  are  monitored  along  transects 
annually,  weed  priority  maps  are 
maintained,  staff  participate  as  members 
of  the  Melastome  Action  Committee  and 
the  Maui  Invasive  Species  Committee 
(MISC),  and  cooperate  with  the  Division 
of  Conservation  and  Resources 
Enforcement  (DOCARE)  in  marijuana 
control,  as  needed. 

The  effects  of  non-native  invertebrates 
and  small  mammals  on  native  Hawaiian 
ecosystems  is  poorly  understood.  Initial 
control  measures  such  as  anti-coagidant 
diphacinone  bait  stations  are  being  used 
to  control  rats  in  areas  of  suspected 
impact;  however,  valid  conclusions 
from  data  gathered  have  not  been 
drawn.  Adaptive  management  will  be 
applied  when  new  information  becomes 
available  (TNCH  1997, 1998). 

Natural  resource  monitoring  and 
research  address  the  need  to  track  the 
biological  and  physical  resources  of  the 
preserves  and  evaluate  changes  in  these 
resources  to  guide  management 
programs.  Vegetation  is  monitored 
throughout  the  preserves  to  document 
long  term  ecological  changes,  and  rare 
plant  species  are  monitored  to  assess 
population  status.  Cuttings  of 
endangered  plants  are  taken  to  the 
University  of  Hawaii's  tissue  culture  lab 
at  Lyon  Arboretum  for  propagation.  In 
addition,  the  preserve  staff  provides 
logistical  support  to  scientists  and 
others  who  are  conducting  research 
vrithin  the  preserves. 

Kapunakea  Preserve  is  adjacent  to  two 
areas  that  are  also  managed  to  protect 
natural  resources:  Puu  Kukui  Watershed 
Management  Area  (WMA)  and  the 
Honokowai  section  of  the  State  West 
Maui  NAR.  The  Conservancy  currenUy 
acts  as  a  consultant  to  Maui  Land  and 
Pineapple  Co.,  managers  of  Puu  Kukui 
WMA,  and  has  a  Master  Cooperative 
Agreement  with  die  State  DOFAW. 
These  agreements  are  used  to  coordinate 
management  and  sharing  of  staff  and 
equipment,  and  expertise  to  maximize 
management  efficiency. 

Waikamoi  Preserve  is  adjacent  to 
three  other  large  areas  that  are  also 
managed  to  protect  natural  resources: 
Haleakala  National  Park,  the  State's 
Koolau  Forest  Reserve,  and  the  State 
Hanawi  NAR.  An  agreement  between 
the  Division  of  Land  and  Natural 
Resources  (DLNR),  East  Maui  Irrigation 
Co.,  Keola  Hana  Maui  Inc.,  Haleakala 
Ranch  Company,  County  of  Maui,  The 
Nature  Conservancy,  and  Haleakala 
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National  Park  implementing  a  joint 
management  plan  (East  Maui  Watershed 
Partnership  Plan)  for  the  entire  East 
Maui  Watershed.  Management  efforts  at 
Waikamoi  will,  as  much  as  possible, 
complement  the  objectives  of  the  plan. 
The  partnership  agreement  will  be  used 
to  coordinate  management  and  sharing 
of  staff  and  equipment,  and  expertise  to 
maximize  management  efficiency 
(TNCH  1998). 

Because  the  preserves  and  the 
continuing  management  plans  being 
implemented  for  these  plants  and  their 
habitats  within  the  preserves  provided  a 
conservation  benefit  to  the  species  and 
are  permanently  protected  and 
managed,  these  lands  meet  the  three 
criteria  for  determining  that  an  area  is 
not  in  need  of  special  management. 
Therefore,  we  have  determined  that  the 
private  lands  within  Waikamoi  Preserve 
and  Kapunakea  Preserve  do  not  meet 
the  definition  of  critical  habitat  in  the 
Act,  and  we  are  not  proposing 
designation  of  these  lands  as  critical 
habitat.  Should  the  status  of  any  of  these 
reserves  change,  for  example  by  non- 
renewal of  a  partnership  agreement  or 
termination  of  NAP  funding,  we  will 
reconsider  whether  it  then  meets  the 
definition  of  critical  habitat.  If  so,  we 
have  the  authority  to  propose  to  amend 
critical  habitat  to  include  such  area  at 
that  time  (50  CFR  424.12(g)). 

Eight  species  [Ctenitis  squamigem, 
Clermontia  oblongifolia  ssp.  mauiensis, 
Cyanea  lobata,  Cyrtandra  munroi. 
Hesperomannia  arborescens, 
Phlegmariurus  mannii,  Platanthera 
holochila,  and  Sanicula  purpurea)  are 
reported  from  the  Maui  Pineapple 
Company's  Puu  Kukui  Watershed 
Management  Area  (Puu  Kukm  WMA), 
located  in  the  West  Maui  mountains 
(GDSl  2000;  HINHP  Database  2000; 
Maui  Land  and  Pineapple  Co.,  Ltd. 
undated).  In  the  December  18.  2000, 
proposal  we  determined  that  lands 
within  the  Puu  Kukui  Watershed 
Management  Area  were  adequately 


managed  for  the  conservation  of  the 
listed  species  that  occur  on  those  lands 
and  were  not  in  need  of  special 
management  considerations  or 
protection.  Therefore,  we  determined 
that  these  lands  did  not  meet  the 
definition  of  critical  habitat  in  the  Act, 
and  we  did  not  propose  designation  of 
these  lands  as  critical  habitat.  However, 
during  the  comment  periods  on  the 
December  18,  2000,  proposal  we 
received  information  from  the 
Watershed  Supervisor  that  funding  for 
the  conservation  and  management  of  the 
listed  plant  species  on  lands  within  Puu 
Kukui  Watershed  Management  Area  was 
not  adequate  nor  assured.  Therefore,  we 
have  determined  that  lands  within  Puu 
Kukui  Watershed  Management  Area  are 
in  need  of  special  management 
considerations  or  protection  and  thus 
meet  the  definition  of  critical  habitat  in 
the  Act. 

In  siunmary,  we  believe  that  the 
habitat  within  Waikamoi  and 
Kapimakea  Preserves,  and  the  upper 
area  (above  1,525  m  (5,000  ft))  of 
Hanawi  Natiiral  Area  Reserve,  are  being 
adequately  managed  for  the 
conservation  of  the  listed  species  that 
occur  within  these  areas  and  are  not  in 
need  of  special  management 
considerations  or  protection.  Therefore, 
we  have  determined  that  these  lands  do 
not  meet  the  definition  of  critical  habitat 
in  the  Act,  and  we  are  not  proposing 
designation  of  these  lands  as  critical 
habitat.  However,  we  are  specifically 
soliciting  comments  on  the 
appropriateness  of  this  approach. 

As  described  above,  we  are  aware  that 
other  private  landowners  and  the  State 
of  Hawaii  are  considering  the 
development  of  land  management  plans 
or  agreements  that  may  promote  the 
conservation  and  recovery  of 
endangered  and  threatened  plant 
species  on  the  islands  of  Maui  and 
Kahoolawe.  We  support  these  efforts 
and  provide  technical  assistance 
whenever  possible.  We  are  soliciting 


comments  on  whether  future 
development  and  approval  of 
conservation  measures  {e.g.. 
Conservation  Agreements,  Safe  Harbor 
Agreements)  should  trigger  revision  of 
designated  critical  habitat  to  exclude 
such  lands,  and  if  so,  by  what 
mechanism. 

The  proposed  critical  habitat  areas 
described  below  constitute  our  best 
assessment  of  the  physical  and 
biological  features  needed  for  the 
conservation  of  the  61  plant  species, 
and  the  special  management  needs  of 
these  species,  and  are  btised  on  the  best 
scientific  and  commercial  information 
available  and  described  above.  We  put 
forward  tins  proposal  acknowledging 
that  we  have  incomplete  information 
regarding  many  of  the  primary 
biological  and  physical  requirements  for 
these  species.  However,  both  the  Act 
and  the  relevant  court  orders  require  us 
to  proceed  with  designation  at  this  time 
based  on  the  best  information  available. 
As  new  information  accrues,  we  may 
reevaluate  which  areas  warrant  critical 
habitat  designation.  We  anticipate  that 
comments  received  through  the  public 
review  process  and  from  the  public 
hearing  will  provide  us  with  additional 
information  to  use  in  our  decision 
making  process  and  in  assessing  the 
potential  impacts  of  designating  critical 
habitat  for  one  or  more  of  these  species. 

The  approximate  areas  of  proposed 
critical  habitat  by  landownership  or 
jurisdiction  are  shown  in  Table  5. 

Proposed  critical  habitat  includes 
habitat  for  61  species  under  private. 
State,  and  Federal  jurisdiction  (owned 
and  leased  lands),  with  Federal  lands 
including  lands  managed  by  the 
National  Park  Service  and  Uie 
Department  of  Defense.  Lands  proposed 
as  critical  habitat  have  been  divided 
into  13  units  (Maui  A  through  Maui  M) 
on  the  island  of  Maui,  and  two  units  on 
the  island  of  Kahoolawe  (Kahoolawe  A 
through  B).  A  brief  description  of  each 
imit  is  presented  below. 


Table  5.— Approximate  proposed  critical  habitat  area  by  unit  and  land  ownership  or  jurisdiction,  Maui 

County,  Hawaii.^ 


Unit  name 

State/local 

Private 

Federal 

Total 

Maui  A 

1,298  ha  (3,206  ac)  

1.177  ha  (2.909  ac)  

4  ha  (9  ac)  

2  586  ha  (6,390  ac)  

3,884  ha  (9.598  ac) 

Maui  B1 

3.197  ha  (7.899  ac)  

358  ha  (884  ac)  

23  ha  (56  ac)  

10  ha  (24  ac)  

85  ha  (209  ac)  

4.374  ha  (10.808  ac)^ 

Maui  B2 

362  ha  (893  ac) 

Maui  C1        

23  ha  (56  ac) 

Maui  C2 

10  ha  (24  ac) 

Maui  03 

78  ha  (192  ac) 

88  ha  (216  ac)     

162  ha ^  (400ac)i 

Maui  C4        

74  ha  (184  ac)  

162  ha  (400  ac) 

Maui  D1 

3.191  ha  (7,8a'>  ac)  

3.759  ha  (9.289  ac)  

212  ha  (523  ac)  

6.950  ha  (17,175  ac)^ 

Maui  D2  

212  ha  (523  ac) 

Maui  E 

830  ha  (2.051  ac)  

144  ha  (357  ac)  

<1  ha  (<1  ac) 

1  ha  (2  ac)  :.... 

559  ha  (1.380  ac)  

1.389  ha  (3,432  ac)^ 

Maui  F 

144  ha  (357  ac) 

Maui  Q1 

4  ha  (10  ac)  

4  ha  1  (10  ac)^ 

Maui  G2  

......«.•.,•••••.•.•■...... 

1  ha  (2  ac) 
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Table  5.— Approximate  proposed  critical  habitat  area  by  unit  and  land  ownership  or  jurisdiction.  Maui 

County,  Hawaii.^— Continued 


Unit  name 


Maui  G3  

Maui  G4 

Maui  G5  

Maui  G6 

MauiH  

Maui  II  

Maul  12 

Maui  13 

Maui  M 

MaulJ 

Maui  K 

Maui  L 

Maui  M 

Maui  Total 

Kahoolawe  A 
Kahoolawe  B 
Grand  Total 


State/local 


7ha(16ac)  

5ha(13ac)  

16  ha  (41  ac)  

11  ha(27ac)  

10.254  ha  (25.340  ac) 

678  ha  (1.678  ac)  

177  ha  (437  ac)  

282  ha  (697  ac)  

98  ha  (239  ac)  


3.375  ha  (8.339  ac)  .... 
1,562  ha  (3.860  ac)  .... 

2  ha  (6  ac)  

23.278  ha  (57.522  ac) 

713  ha  (1,762  ac)  

<1  ha(1  ac)  

23.991  ha  (59.285  ac) 


Private 


16  ha  (37  ac) 
15  ha  (37  ac) 


3,586  ha  (8.862  ac) 
621  ha  (1 ,534  ac)  ... 
503ha(1.243ac)  .. 

170  ha  (420  ac)  

399  ha  (986  ac)  

8  ha  (21  ac)  


2.927  ha  (7,234  ac)  .... 
19,112  liia  (47,225  ac) 


Federal 


259  ha  (641  ac)  ... 
S63ha(1.391ac) 


19.112  ha  (47,225  ac) 


7  ha  (16  ac) 
22  ha  M53  ac)  ^ 
31  ha  (77  ac)  ^ 
11  ha(27ac)i 
14,101  ha^  (34,843  ac) 
1,862  ha  (4,601  ac) 
680  ha  (1.680  ac) 
452  ha  (1,117  ac) 
497  ha  (1,227  ac)' 
5,790  ha  (14.308  ac) 
5.464  ha  (13.502  ac) 
4.612  ha  M1 1.396  ac)- 
2  ha  (6  ac) 

51 .208  ha  1  (126.531  ac)' 
713  ha  (1.762  ac) 
<1  ha  (1  ac) 
8,815  ha  (21.784  ac)  51.921  ha '(128.294  ac) 


5,782  ha  (14,287  ac) 
2,089  ha  (5.163  ac)  .. 
122  ha  (302  ac)  


8.815  ha  (21,784  ac) 


Total 


1  Area  differences  due  to  digital  mapping  discrepancies  between  TMK  data  (GDSI  2000)  and  USGS  coastline,  or  difference  due  to  rounding. 


Descriptions  of  Critical  Habitat  Units 

Maui  A 

The  proposed  unit  Maui  A  provides 
occupied  habitat  for  7  species: 
Clermontia  oblongifolia  ssp.  mauiensis, 
Colubrina  oppositifolia,  Ctenitis 
squamigera,  Cyanea  lobata,  Cyrtandra 
munroi,  Remya  mauiensis,  and  Sanicula 
purpurea.  It  is  proposed  for  designation 
because  it  contains  the  physical  and 
biological  featiu^s  that  are  considered 
essential  for  their  conservation  on  Maui, 
and  provides  habitat  to  support  one  or 
more  of  the  8  to  10  populations  and  100 
matiue  individuals  per  population  for 
Colubrina  oppositifolia,  or  300  mature 
individuals  per  population  for 
Clermontia  oblongifolia  ssp.  mauiensis, 
Ctenitis  squamigera.  Cyanea  lobata, 
Cyrtandra  munroi,  Remya  mauiensis, 
and  Sanicula  purpurea  throughout  their 
known  historical  range  considered  by 
the  recovery  plans  to  be  necessary  for 
the  conservation  of  each  species.  This 
unit  also  provides  unoccupied  habitat 
for  9  species:  Alectryon  macrococcus, 
Cyanea  glabra,  Gouania  vitifolia, 
Hedyotis  marmii,  Hesperomarmia 
arbuscula,  Phlegmariurus  marmii. 
Platanthera  holochila,  Plantago 
princeps,  and  Pteris  lidgatei. 
Designation  of  this  unit  is  essential  to 
the  conservation  of  these  species 
because  it  contains  the  physical  and 
biological  features  that  are  considered 
essential  for  their  conservation  on  Maui 
and  provides  habitat  to  support  one  or 
more  additional  populations  necessary 
to  meet  the  recovery  objectives  of  8  to 


10  populations  for  each  species  and  100 
mature  individuals  per  population  for 
Alectryon  macrococcus  and 
Hesperomarmia  arbuscula,  or  300 
mature  individuals  per  population  for 
Cyanea  glabra,  Hedyotis  mannii, 
Phlegmariurus  mannii,  Platanthera 
holochila,  Plantago  princeps,  and  Pteris 
lydgatei  throughout  their  known 
historical  range  (see  the  discussion  of 
conservation  requirements  in  Section  D, 
and  in  the  table  for  Maui  A). 

The  unit  contains  a  total  of  3,884  ha 
(9,598  ac)  on  State  and  privately  owned 
lands.  It  is  boimded  on  the  north  by 
Honolua  watershed  and  on  the  south  by 
Kahoma  watershed  and  includes 
portions  of  Honokahua,  Honokohau, 
Honokowai,  lao,  Kahana,  Kauaula, 
Wahikuli  watersheds.  It  contains  all  of 
the  Honokowai  Section  West  Maui 
Natural  Area  Reserve  and  portions  of 
the  West  Maui  Forest  Reserve,  Puu 
Kukui  Watershed  Management  and 
Panaewa  Section  West  Maui  Natural 
Area  Reserve  and  surroimds  the 
Kapimakea  Preserve.  The  natural 
features  of  this  unit  include  Amalu 
Stream,  Kapaloa  Stream,  Kaulalewelewe 
(summit),  Kekaalaau  (summit),  Puu 
Kaeo,  Puu  Makina,  and  Violet  Lake. 

Key  for  tables  Maui  A-M  and  Kahoolawe  A- 
B. 

1.  This  unit  is  needed  to  meet  the  recovery 
plan  objectives  of  8  to  10  viable  populations 
(self  perpetuating  and  sustaining  for  at  least 
5  years)  with  100  to  500  mature,  reproducing 
individuals  per  species  throughout  its 
historical  range  as  specified  in  the  recovery 
plans. 


2.  Island  endemic. 

3.  Multi-island  species  with  current 
locations  on  other  islands. 

4.  Multi-island  species  with  no  cxirrent 
locations  on  other  islands. 

5.  Current  locations  do  not  necessarily 
represent  viable  populations  with  the 
required  number  of  mature  individuals. 

6.  Several  current  locations  may  be  affected 
by  one  naturally  occiuring.  catastrophic 
event. 

7.  Species  with  variable  habitat 
requirements,  usually  over  wide  areas.  Wide 
ranging  species  require  more  space  per 
individual  over  more  land  area  to  provide 
needed  primary  constituent  elements  to 
maintain  healthy  population  size. 

8.  Not  all  currently  occupied  habitat  was 
determined  to  be  essential  to  the  recovery  of 
the  species. 

9.  Life  history,  long-lived  perennial — 100 
mature,  reproducing  individuals  per 
population. 

10.  Life  history,  short-lived  perennial— 300 
matiue,  reproducing  individuals  pw 
population. 

11.  Life  history,  annual — 500  mature, 
reproducing  individuals  per  population. 

12.  Narrow  endemic,  the  species  probably 
never  naturally  occxuxfd  in  more  than  a 
single  or  a  few  populations. 

13.  Species  has  extremely  restricted, 
specific  habitat  requirements. 

14.  Hybridization  is  possible  so  distinct 
populations  of  related  species  should  not 
overlap,  requiring  more  land  area. 

iSpecies  that  are  wide  ranging  require 
more  land  than  species  with  more  discrete 
ranges.  Not  all  suitable  habitat  is  designated, 
only  those  areas  essential  for  the 
conservation  of  the  species. 
BMOJNQ  CODE  4310-«S-P 
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Notes 


14.  Hybridization  is  possible. 


13.  Restricted  habitat  requirements. 


12.  Narrow  endemic. 


11.  Annual-SOO/pop. 


10.  Short-lived  perennial-300/pop. 


9.  Long-lived  perennial- 1 00/pop. 


8.  Not  all  occupied  habitat  needed 


7.  Species  with  variable  habitats. 


6.  Several  occ.  vulnerable  to  destruction. 


S.  Non-viable  populations. 


4.  Muhi-island/no  current  other  islands. 


3.  Multj-island/current  other  islands. 


2.  Island  endemic. 


1.8-10  pop.  guidelines. 


Species 


00 

.S 

i 

_«» 

M 

V 

I 

f/i 


X 


3 

u 

e 
§ 

< 


S> 

®  s 

«»  <n 

^  §• 


■o 

.1 

It 


8ii 


X 


■Si 


e 
o 

1 

.2 

e  ' 
o 


»  3 


00 

.S 
00 


■o 

i 


X 


8 

o 
o 

.s 

"o 
U 


00 

.S 

00 


M 

1 

CO 


X 


Si 

01 


S9 


S  % 


a  u 


»     o5 


1 

"S 

s 


00 

.s 

00 


*  g 


X 


X 


(A  h< 
V  O 
U     in 

8.12 

C/5    • 


S    to 
to    p 

^ao  «> 
e  tj 

es    p 

If 

a  *-* 

cS  en 

es  -^ 

CO  § 

•  X> 


9  I 


e  E 

o 


S3 

C 

ol  — 


X 


I 

es 


X 


X 


X 


X 


X 


00 

.s 

00 


•T3 

to 

en 
V 

*5 
& 

c« 


00 


4) 

e 
o 
•o 

c 


.3  .-ii 


•lo 


g 


p 

C/3    ♦ 


en 
P  "O 

*'     S 
00   ^ 

b    <n 

(Q   e 


Si 

|.S 
8-  s. 

<n    O^ 

♦  -2 

•  cd 


a 

«> 


en 
W 

S 

a.  >  g 
0.0  .2 
u  p1  > 


P  „ 

^  s  . 

«  E  eg 

3  e  M 

^  o  § 

ill 

*^  en  E 

in  <n  ^' 

•5  o  S 

E  E  J 

.S  o  2 


•2  2 


(3  1 

•S  5  c 

o   >  o 

■s  —  a 

es  £  5 

.S    S  °( 

CQ  -?  u 

•     ?  > 


X 


X 


X 


X 


X 


X 


X 


X 


X 


X 


9 

I 


E 
p 


X 


X 


Si 

"3 


15912 


Federal  Register /Vol.  67.  No.  64  /  Wednesday.  April  3,  2002  /  Proposed  Rules 


Z 

**  * 

00  9 


I  i 

4,    a.  -5 

^      I      to 


I 

E  E 


a 


c   E 
o.S 


si  . 

s|i 

o     **  •«- 

d      Ml    M 

L,  o  « 
._  ^  » 
5    «    » 

^  ^  5 


M  'W 


.s 

n 

M 

E 

ed 

U 

■p 

■n 

w 

4> 

X 

•n 

i 

E 

ed 

M 

:3 

f 

U 
U 

& 

c   o 

C/5 

• 

• 
• 

SI 

M 


X 


Federal  Register /Vol.  67.  No.  64  /  Wednesday.  April  3.  2002 /Proposed  Rules 


159ia 


Maui  B 

The  proposed  unit  Maui  B  (units  Bl  and 
B2)  provides  occupied  habitat  for  7  species: 
Cyanea  lobata,  Hesperomannia  arborescens, 
Phlegmariurus  mannii,  Platantbem 
holochila.  Plantago  princeps,  Pteris  lyd^tei. 
and  Sanicula  purpurea.  It  is  proposed  for 
designation  because  it  contains  die  physical 
and  biological  features  that  are  considered 
essential  for  their  conservation  on  Maui,  and 
provides  habitat  to  support  one  or  more  of 
the  8  to  10  populations  and  100  mature 
individuals  per  population  for 
Hesperomannia  aAorescens,  or  300  mature 
individuals  per  population  Cyanea  lobata, 
Hesperomannia  arborescens,  Phlegmariurus 
mannii,  Platanthera  holochila,  Plantago 
princeps,  Pteris  lydgatei,  and  Sanicula 
purpurea  throughout  their  known  historical 
range  considered  by  the  recovery  plans  to  be 


necessary  for  the  conservation  of  each 
species.  This  unit  also  provides  unoccupied 
habitat  for  4  species:  Clermontia  oblongifolia 
ssp.  mauiensis,  Ctenitis  squamigera, 
Cyrtandra  munroi,  and  Diplazium 
molokaiense.  Designation  of  this  unit  is 
essential  to  the  conservation  of  these  species 
because  it  contains  the  physical  and 
biological  features  that  are  considered 
essential  for  their  conservation  on  Maui  and 
provides  habitat  to  support  one  or  more 
additional  populations  necessary  to  meet  the 
recovery  objectives  of  8  to  10  populations 
and  300  mature  individuals  per  population 
for  Clermontia  oblongifolia  ssp.  mauiensis, 
Ctenitis  squamigera,  Cyrtandra  munroi,  and 
Diplazium  molokaiense  throughout  their 
known  historical  range  (see  the  discussion  of 
conservation  requirements  in  Section  D,  and 
in  the  table  for  Maui  B). 


This  unit  cluster  contains  a  total  of  4,736 
ha  (11,701  ac)  on  State  and  privately  owned 
lands.  It  is  bounded  on  the  west  by 
Honokohau  watershed  and  on  the  east  by 
Waiehu  watershed  and  contains  portions  of 
the  Anakaluahine,  Honanana,  Honokowai, 
Kahakuloa,  Kahana,  Makamakaole,  Poelua, 
Waihee,  and  Waipili  watersheds.  It  contains 
portions  of  the  Puu  Kukui  Watershed 
Management  reserve.  West  Maui  Forest 
Reserve,  and  Kahakuloa  Section  West  Maui 
Natural  Area  Reserve.  The  natural  features 
include:  unit  Bl,  Mauna  Alani,  Eke  Crater, 
Keahialoa  (summit),  Keahikauo  (summit), 
Lanilili  (summit),  Mananole  Stream,  and 
Kane,  Puu  o  Kaupo;  and  unit  B2, 
Anakaluahine  Gulch  and  a  small  portion  of 
Honkohau  Stream. 
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Maui  C 

The  proposed  unit  Maui  C  (units  Cl 
through  C4)  provides  occupied  habitat  for 
two  species:  Centaurium  sebaeoides  and 
Sesbania  tomentosa.  It  is  proposed  for 
designation  because  it  contains  the  physical 
cuid  biological  features  that  aiB  considered 
essential  for  their  conservation  on  Maui,  and 
provides  habitat  to  support  one  or  more  of 
the  8  to  10  populations  and  300  mature 
individuals  per  population  for  Sesbania 
tomentosa,  or  500  mature  individuals  per 
population  for  Centaurium  sebaeoides 
throughout  their  known  historical  range 
considered  by  the  recovery  plans  to  be 
necessary  for  the  conservation  of  each 
species.  This  unit  also  provides  unoccupied 


habitat  for  one  species.  Brigfiamia  Tocidi. 
Designation  of  this  unit  is  essential  to  the 
conservation  of  this  species  because  it 
contains  the  physical  and  biological  features 
that  are  considered  essential  for  its 
conservation  on  Maui  and  provides  habitat  to 
support  one  or  more  additional  populations 
necessary  to  meet  the  recovery  objectives  for 
this  species  of  8  to  10  populations  and  100 
mature  individuals  per  population, 
throughout  its  known  historical  range  (see 
the  discussion  of  conservation  requirements 
in  Section  O,  and  in  the  table  for  Maui  C). 

This  unit  cluster  contains  a  total  of  357  ha 
(880  ac)  on  State,  county,  and  privately 
owned  lands.  It  is  bounded  by  the  coast  line 
and  in  the  west  by  Honolua  watershed  and 


in  the  east  by  Waihee  watershed  and  contains 
portions  of  Anakaluahine,  Honanana, 
Honokohau,  Kahakuloa,  Makamakaole, 
Poelua,  Waiolai,  and  Waipili  watersheds.  The 
geographic  features  include:  unit  Cl, 
Keonehelelee  (beach)  and  Pohakupule  Gulch; 
unit  C2,  Piuiaha  Gulch;  unit  C3, 
Anakaluahine  Gulch,  Honanana  Gulch, 
Kanounou  Point,  Keawalua  (beach),  Mokolea 
Point,  Nakalele  Point,  Owaluhi  Gulch, 
Papanahoa  Gulch,  Poelua  Gulch,  and 
Waikeakua  Gulch;  and  unit  C4,  Hakuhee 
Point,  Kaemi  (cape),  Kahakuloa  Head,  Kupaa 
Gulch,  Makalina  Ravine,  Puu  Kahulianapa, 
Puu  Koae,  Puu  Makawana,  Wailena  Gulch, 
Waiokila  Gulch,  Waiolai  Gulch,  and  Waipili 
Gulch. 
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Maui  D 

The  proposed  unit  Maui  D  (units  Dl  and 
D2)  provides  occupied  habitat  for  18  species: 
Ctenitis  squamigera,  Cyanea  glabra,  Cyanea 
grimesiana  ssp.  grimesiana,  Cyanea  lobata, 
Diellia  erecta,  Dubautia  plantaginea  ssp. 
humilis,  Hedyotis  coriacea,  Hedyotis  mannii, 
Hesperomannia  arbuscula.  Hibiscus 
brackenridgei,  Lysimachia  lydgatei,  Nemudia 
sericea,  Phlegmariurus  mannii,  Platanthera 
holochila,  Pteris  lydgatei,  Remya  mauiensis, 
Spennolepis  bawaiiensis,  and 
Tetramolopium  capillare.  It  is  proposed  for 
designation  because  it  contains  the  physical 
and  biological  features  that  are  considered 
essential  for  their  conservation  on  Maui,  and 
provides  habitat  to  support  one  or  more  of 
the  8  to  10  populations  and  100  mature 
individuals  per  population  for 
Hesperomannia  arbuscula,  or  300  mature 
individuals  per  population  for  Ctenitis 
squamigera,  Cyanea  glabra,  Cyanea 
grimesiana  ssp.  grimesiana,  Cyanea  lobata, 
Diellia  erecta,  Dubautia  plantaginea  ssp. 
humilis,  Hedyotis  coriacea,  Hedyotis  mannii, 
Hibiscus  brackenridgei,  Lysimachia  lydgatei. 


Neraudia  sericea,  Phlegmariurus  mannii, 
Platanthera  holochila,  Pteris  lydgatei,  Remya 
mauiensis,  and  Tetramolopium  capillare,  or 
500  matiue  individuals  per  population  for 
Spermolepis  bawaiiensis  throughout  their 
known  historical  range  considered  by  the 
recovery  plans  to  be  necessary  for  the 
conservation  of  each  species.  This  unit  also 
provides  unoccupied  habitat  for  10  species: 
Cenchrus  agrimonioides,  Clermontia 
oblongifolia  ssp.  mauiensis,  Cyrtandra 
munroi,  Diplazium  molokaiense,  Gouania 
vitifolia,  Isodendrion  pyrifolium, 
Peucedanum  sandwicense,  Plantago 
princeps.  Sanicula  purpurea,  and 
Tetramolopium  remyi.  Designation  of  this 
unit  is  essential  to  the  conservation  of  these 
species  because  it  contains  the  physical  and 
biological  featiires  that  are  considered 
essential  for  their  conservation  on  Maui,  and 
provides  habitat  to  support  one  or  more 
additional  populations  necessary  to  meet  the 
recovery  objectives  of  8  to  10  populations  for 
each  species  and  100  mature  individuals  per 
population  for  Colubrina  oppositifolia,  or  300 
mature  individuals  for  Clermontia 
oblonfffolia  ssp.  mauiensis,  Cyrtandra 


munroi,  Plantago  princeps,  and  Sanicula 
purpurea  throughout  their  known  historical 
range  (see  the  discussion  of  conservation 
requirements  in  Section  D,  and  in  the  table 
for  Maui  P). 

The  unit  cluster  contains  a  total  of  7,162 
ha  (17,698  ac)  on  State  and  privately  owned 
lands.  It  contains  portions  of  the  lao, 
Kahoma,  Kauaula,  Launiupoko,  Olowalu, 
Papalaua,  Pohakea,  Ukumehame,  Waiehu, 
Waihee,  and  Waikapu  watersheds.  This  unit 
also  contains  the  Lihau  Section  West  Maui 
NAR  and  the  Manawainui  Plant  Sanctuary 
and  portions  of  the  Panaewa  Section  West 
Maui  Natural  Area  Reserve  and  the  West 
Maui  Forest  Reserve.  The  natural  features  of 
this  unit  include:  unit  Dl,  Halepohaku 
(summit),  Helu  (summit),  Hokuula  (summit), 
Kahoolewa  Ridge,  Kapilau  Ridge,  Koai 
(simimit),  Lihau  (summit),  Luakoi  (summit), 
Luakoi  Ridge,  Nakalaloa  Stream,  The  Needle 
(siunmit),  Paupau  (simmiit),  Poohahoahoa 
Stream,  Puu  tUpa,  Puu  Kukui,  Puu  Lio,  and 
Ulaula  (summit);  and  unit  D2,  Kaonohua 
Gulch,  Kaunoahua  Ridge,  and  Paleaahu 
Gulch. 
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MauiE 

The  proposed  unit  Maui  E  provides 
occupied  habitat  for  two  species:  Bonamia 
menziesii  and  Hibiscus  bmckenridgei.  It  is 
proposed  for  designation  because  it  contains 
the  physical  and  biological  features  that  are 
considered  essential  fbr  their  conservation  on 
Maui,  and  provides  habitat  to  support  one  or 


more  of  the  8  to  10  populations  and  300 
mature  individuals  per  population  for 
Bonamia  menziesii  and  Hibiscus 
bradcenridgei  throughout  their  knoMm 
historical  range  considered  by  the  recovery 
plans  to  be  necessary  for  the  conservation  of 
each  species  (see  the  discussion  of 
conservation  requirements  in  Section  D,  and 
in  the  table  for  Maui  E). 


The  unit  contains  a  total  of  1.398  ha  (3.432 
ac]  on  State  and  privately  owned  lands.  It  is 
contained  in  the  north  in  the  Hapapa 
watershed  and  in  the  south  by  the  Wailea 
watershed.  The  natural  features  include 
Kekuawahaulaula  (simunit)  and 
Nawawaeoalika  (summit). 


r 
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Maui  F 

The  proposed  unit  Maui  F  provides 
occupied  habitat  for  one  species,  Vignao- 
wahuensis.  It  is  proposed  for  designation 
because  it  contains  the  physical  and 
biological  features  that  are  considered 
essential  for  its  conservation  on  Maui,  and 


provides  habitat  to  support  one  or  more  of 
the  8  to  10  populations  and  100  mature 
individuals  per  population  for  Vigna  o- 
wahuensis  throughout  its  known  historical 
range  considered  by  the  recovery  plan  to  be 
necessary  for  the  conservation  of  this  species 
(see  the  discussion  of  conservation 


requirements  in  Section  D,  and  in  the  table 
for  Maui  F). 

The  unit  contains  a  total  of  144  ha  (357  ac) 
on  State  owned  land.  It  is  in  the  Kanaio 
watershed  and  has  no  named  natural  features 
but  it  is  on  the  shore  between  Kamanamana 
Cape  in  the  west  and  Pohakueaea  Point  in  the 
east. 


K 
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Maui  G 

The  proposed  unit  Maui  G  (units  Gl 
through  G6)  provides  occupied  habitat  for 
one  species:  Ischaemum  byrone.  It  is 
proposed  for  designation  because  it  contains 
the  physical  and  biological  features  that  are 
considered  essential  for  its  conservation  on 
Mtui,  and  provides  habitat  to  support  one  or 
more  of  the  8  to  10  populations  and  300 
mature  individuals  per  population, 
throughout  its  known  historical  range 
considered  by  the  recovery  plan  to  be 
necessary  for  the  conservation  of  the  species. 
This  uiiit  also  provides  unoccupied  habitat 
for  three  species:  Brighamia  rockii.  Mariscus 
pennatifonnis,  and  Peucedanum 
sandwicense.  Designation  of  this  imit  is 


essential  to  the  conservation  of  these  species 
because  it  contains  the  physical  and 
biological  feattires  that  are  considered 
essential  for  their  conservation  on  Maui,  and 
provides  habitat  to  support  one  or  more 
additional  populations  necessary  to  meet  the 
recovery  objectives  of  8  to  10  populations  for 
each  species  and  100  mature  individuals  per 
population  for  Brighamia  rockii,  Mariscus 
pennatifonnis.  and  Peucedanum 
sandwicense.  throughout  their  known 
historical  range  (see  the  discussion  of 
conservation  requirements  in  Section  D,  and 
in  the  table  for  Maui  G). 

This  unit  cluster  contains  a  total  of  76  ha 
(185  ac)  on  State  and  privately  owned  lands. 
It  is  bounded  on  the  west  by  Wahinepee 


watershed  and  on  the  east  by  Honomaele 
watershed  and  contains  portions  of  the  East 
Wailuaiki,  Haipuaena,  Hanawi,  Kapaula, ' 
Kopiliula,  Ohia,  Paakea,  Punalau, 
Puohokamoa,  Waiaaka,  Waiohue,  and 
Waiokamilo  watersheds.  Unit  G6  contains  a 
portion  of  the  Waianapanapa  State  Park.  The 
natiUBl  features  of  this  unit  cluster  include: ' 
unit  Gl,  Wahinepee  Stream;  unit  G2,  is  all  of 
Keopuka  Rock,  an  offshore  islet;  unit  G3, 
Haipuaena  Stream  and  Moiki  Point;  unit  G4, 
Manahoa  Rock,  Paepaemoana  Point,  Pauwalu 
Point,  Waiokamilo  Stream,  and  Waiokilo; 
unit  G5,  Hanawi  Stream,  Kapaula  Gulch, 
Paakea  Gulch,  and  Papiha  Point;  imit  G6, 
Keawaiki  Cape  and  Pukaulua  Point. 


15928 


1 


Federal  Register /Vol.  67.  No.  64 /Wednesday,  April  3.  2002 /Proposed  Rules 


Notes 


14.  Hybridization  is  possible. 


13.  Restricted  habitat  requirements. 


12.  Narrow  endemic. 


ll.Annual-500/pop. 


10.  Shoit-lived  perennial-300/pop. 


9.  Long-lived  perennial-100/pq>. 


8.  Not  all  occupied  h^itat  needed. 


7.  Species  with  variable  habitats. 


6.  Several  occ.  vubierable  to 


S.  Non-viable  populations. 


4.  Multi-island/no  current  other  islands. 


3.  Multi-island/current  other  islands. 


2.  Island  rademic. 


1.  8-10  pop.  guidelines. 


Species 


X 


BILUNO  CODE  431 0-S5-C 


Federal  Register /Vol.  67,  No.  64 /Wednesday,  April  3,  2002 /Proposed  Rules  15929 


Maui  H 

The  proposed  unit  Maui  H  provides 
occupied  habitat  for  15  species:  Alectryon 
macTOCoccus,  Bidens  micrantha  ssp. 
kalealaha,  Bonamia  menziesii,  Cenchnis 
agpmonioides,  Flueggea  neowawraea, 
QsTanium  arboreum,  Lipochaeta  kamolensis, 
Melicope  adscendens,  Melicope  knudsenii, 
Melicope  mucronulata,  Nemudia  sericea, 
Phlegmariurus  mannii,  Sesbania  tomentosa, 
Spermolepis  hawaiiensis,  and  Zanthoxylum 
hawaiiense.  It  is  proposed  for  designation 
because  it  contains  the  physical  and 
biological  features  that  are  considered 
essential  for  their  conservation  on  Maui,  and 
provides  habitat  to  support  one  or  more  of 
the  8  to  10  populations  and  100  mature 
individuals  per  population  for  Alecttyon 
macrococcus,  Flueggea  neowawraea, 
Geranium  arboreum,  Melicope  adscendens, 
Melicope  kfludsenii,  Melicope  mucronulata, 
and  Zanthoxylum  hawaiiense,  or  300 
individuals  per  population  for  Bidens 
micrantha  ssp.  kalealaha,  Bonamia 
menziesii,  Cehchrus  agrimonioides, 
Lipochaeta  kamolensis,  Neraudia  sericea, 
Phlegmariurus  maimii,  and  Sesbania 
tomentosa,  or  500  individuals  per  population 
tar  Spermolepis  hawaiiensis  throughout  their 


known  historical  range  considered  by  the 
recovery  plans  to  be  necessary  for  the 
conservation  of  each  species.  This  unit  also 
provides  unoccupied  habitat  for  10  species: 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Clermontia  lindseyana, 
Colubrina  oppositifolia,  Diellia  erecta, 
Diplazium  molokaiense.  Geranium 
multiflorum,  Nototrichium  humile, 
Phyllostegia  mollis,  Plantago  princeps  and 
Schiedea  haleakalensis.  Designation  of  this 
unit  is  essential  to  the  conservation  of  these 
species  because  it  contains  the  physical  and 
biological  features  that  are  considered 
essential  for  their  conservation  on  Maui,  and 
provides  habitat  to  support  one  or  more 
additional  populations  necessary  to  meet  the 
recovery  objectives  of.8  to  10  populations  for 
Clermontia  lindseyana,  Colubrina 
oppositifolia,  Diellia  erecta,  Diplazium 
molokaiense.  Geranium  multiflorum, 
Nototrichium  humile,  Phyllostegia  mollis, 
Plantago  princeps  and  Schiedea 
haleakalensis  and  100  mature  individuals 
per  population  for  Colubrina  oppositifolia 
and  Geranium  multiflorum,  or  300  mature 
individuals  for  Clermontia  lindseyana, 
Diellia  erecta,  Diplazium  molokaiense, 
Nototrichium  humile,  Phyllostegia  mollis, 
Plantago  princeps  and  Schiedea 


haleakalensis,  or  greater  than  50,000 
individuals  of  Argyroxiphium  sandwicense, 
ssp.  macrocephalum,  throughout  their 
known  historical  range  considered  by  the 
recovery  plans  to  be  necessary  for  the 
conservation  of  each  species  (see  the 
discussion  of  conservation  requirements  in 
Section  D,  and  in  the  table  for  Maui  H). 
The  unit  contains  a  total  of  14,101  ha 
(34,843  ac)  on  Federal,  State,  and  privately 
owned  lands.  It  is  bounded  on  the  west  by 
Kanaio  watershed  and  on  the  east  by  Nuu 
watershed  and  contains  portions  of  the 
Hapapa,  Kaupo,  Kipapa,  Manawainui  Gulch, 
Pahihi,  Piinaau,  Poopoo,  Waiakoa,  Wailea, 
Waiopai  watersheds.  This  unit  contains  all  of 
the  Kanaio  Natural  Area  Reserve  and 
portions  of  the  Haleakala  National  Park, 
Kahikinui  Forest  Reserve,  and  Kula  Forest 
Reserve.  The  natural  featiu«s  include 
Hokukano  (summit),  Kahua  (summit), 
Kamole  Gulch,  Keonehunehune  (summit), 
Kolekole  (summit),  Lualailua  Hills,  Magnetic 
Peak,  Manukani  (summit),  Nawini  (summit), 
Pimoe  (summit),  Pohakea  (summit),  Polipoli 
(summit),  Pukai  Gulch,  Puu  Kao,  Puu  Ouli, 
Puu  Pane,  Red  Hill,  Uma  (summit),  and 
Wailaulau  Gulch. 
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Maui  I 

The  proposed  unit  Maui  I  (II  through  14) 
provides  occupied  habitat  for  three  species: 
Diellia  erecta,  Diplazium  molokaiense,  and 
Geranium  arboreum.  It  is  proposed  for 
designation  because  it  contains  the  physical 
and  biological  features  that  are  considered 
essential  for  their  conservation  on  Maui,  and 
provides  habitat  to  support  one  or  more  of 
the  8  to  10  populations  and  100  mature 
individuals  per  population  for  Geranium 
arboreum.  or  300  mature  individuals  per 
population  for  Diellia  erecta,  and  Diplazium 
molokaiense  throughout  their  known 
historical  range  considered  by  the  recovery 
plans  to  be  necessary  for  the  conservation  of 
each  species.  This  unit  also  provides 
unoccupied  habitat  for  eight  species: 
Asplenium  fragile  var.  insulate,  Bidens 


micrantha  ssp.  kalealaha,  Phlegmariurus 
mannii,  Phyllostegia  mollis.  Plantago 
princeps.  Designation  of  this  unit  is  essential 
to  the  conservation  of  these  species  because 
it  contains  the  physical  and  biological 
features  that  are  considered  essential  for  their 
conservation  on  Maui,  and  provides  habitat 
to  support  one  or  more  additional 
populations  necessary  to  meet  the  recovery 
objectives  of  8  to  10  populations  for 
Asplenium  fragile  var.  insulare,  Bidens 
micrantha  ssp.  kalealaha,  Clermontia 
lindseyana.  Geranium  multiflorum, 
Phlegmariurus  mannii,  Phyllostegia  mollis, 
and  Plantago  princeps  and  100  mature 
individuals  per  population  for  Geranium 
multiflorum,  or  300  mature  individuals  per 
population  for  Asplenium  fragile  var. 
insulare,  Bidens  micrantha  ssp.  kalealaha, 
Clermontia  lindseyana,  Phlegmariurus 


mannii,  Phyllostegia  mollis,  and  Plantago 
princeps,  or  greater  than  50.000  individuals 
of  Argyroxiphium  sandwicense  ssp. 
macTocephalum,  throughout  their  known 
historicaj  range  (see  the  discussion  of 
conservation  requirements  in  Section  D,  and 
in  the  table  for  Maui  I). 

The  unit  cluster  contains  a  total  of  1,629 
ha  (4,024  ac)  on  Federal,  State  and  privately 
owned  lands.  It  is  in  portions  of  the  Hapapa, 
Honomanu,  Kalialinui,  Kanaio,  Kipapa, 
Manawainui  Gulch,  Piinaau,  Wahinepee, 
Waiakoa,  and  Wailea  watersheds.  This  unit 
contains  portions  of  Haleakala  National  Park, 
Haleakala  Ranch,  Kahikinui  Forest  Reserve, 
Kula  Forest  Reserve,  and  Waikamoi  Preserve. 
The  natural  features  include  Kalepeamoa 
(summit),  Kanahau  (summit),  Puu  Makua, 
and  Waihou  Spring. 
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Afaui/ 

The  Proposed  unit  Maui  J  provides 
occupied  habitat  for  five  species: 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Bidens  micrantha  ssp. 
kalealaha.  Geranium  multiflorum,  Plantago 
princeps,  and  Schiedea  haleakalensis.  It  is 
proposed  for  designation  because  it  contains 
the  physical  and  biological  features  that  are 
considered  essential  for  their  conservation  on 
Maui,  and  provides  habitat  to  support  one  or 
more  of  the  8  to  10  populations  for  Bidens 
micrantha  ssp.  kalealaha.  Geranium 
multiflorum,  Plantago  princeps,  and 
Schiedea  haleakalensis  and  100  mature 
individuals  per  population  for  Geranium 
multiflorum,  or  300  mature  individuals  per 
population  for  Bidens  micrantha  ssp. 
kalealaha,  Plantago  princeps,  and  Schiedea 
haleakalensis,  or  greater  than  50,000 
individuals  of  Argyroxiphium  sandwicense 
ssp.  macrocephalum  throughout  their  known 


historical  range  considered  by  the  recovery 
plans  to  be  necessary  for  the  conservation  of 
each  species.  This  unit  also  provides 
unoccupied  habitat  for  three  species: 
Asplenium  fragile  var.  insulare,  Clermontia 
samuelii,  and  Platanthera  holochila. 
Designation  of  this  unit  is  essential  to  the 
conservation  of  these  species  because  it 
contains  the  physical  and  biological  features 
that  are  considered  essential  for  their 
conservation  on  Maui,  and  provides  habitat 
to  support  one  or  more  additional 
populations  necessary  to  meet  the  recovery 
objectives  of  8  to  10  populations  for  each 
species  and  300  mature  individuals  per 
population,  throughout  their  known 
historical  range  (see  the  discussion  of 
conservation  requirements  in  Section  D,  and 
in  the  table  for  Maui  J). 

The  unit  contains  a  total  of  5,790  ha 
(14,308  ac)  on  Federal  and  privately  owned 
lands.  It  is  in  the  East  Wailuaiki,  Hanawi, 
Heleleikeoha,  Honomanu,  Kaupo,  KopiUula, 


Koukouai,  Kuhiwa,  Manawainui, 
Manawainui  Gulch,  Nuu,  Oheo,  Pahihi, 
Piinaau,  West  Wailuaiki,  Wailuanui,  and 
Waiopai  watersheds.  This  unit  contains  a 
portion  of  Haleakala  National  Park.  The 
nattiral  features  in  this  unit  include  Wai 
Anapanapa  (lake).  Halalii  (summit). 
Haleakala  (summit),  Haleakala  Crater, 
Hanakauhi  (summit),  Haupaakea  Peak, 
Mauna  Hina,  Honokahua  (summit),  Ka  Moa 
o  Pele  (summit),  Kalahaku  Pali,  Kalapawili 
Ridge,  Kalua  Awa  (summit).  Kaluaiki  (crater), 
Kaluanui  (crater).  Kaluu  o  ka  Oo  (crater), 
Kamaolii  (summit),  Keoneheehee  (ridge), 
Kilohana  (summit),  Koolau  Gap,  Kuiki 
(summit),  Kumuiilahi  (summit),  Laie  Cave, 
Laie  Puu,  Lauulu  (summit),  Leleiwi  Pali, 
Namana  o  ke  Akua  (summit),  Oili  Puu, 
Pakaoao  (White  Hill),  Pohaku  Palaha 
(summit),  Puu  Kauaua,  Puu  Kumu,  Puu 
Maile,  Puu  Mamane.  Puu  Naue,  Puu  Nole, 
Puu  o  Maui,  and  Puu  o  Pele. 
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UfauiK 

The  proposed  unit  Maui  K  provides 
occupied  habitat  for  seven  species: 
Qennontia  samuelii,  Cyanea  copelandii  ssp. 
haleakalaensis,  Cyanea  hamatiflora  ssp. 
hamatiflom,  Melicope  balloui,  Melicope 
ovalis.  Phlegmariurus  mannii.  and  Plantago 
princeps.  It  is  proposed  for  designation 
because  it  contains  the  physical  and 
biological  featiu'es  that  are  considered 
essential  for  their  conservation  on  Maui,  and 
provides  habitat  to  support  one  or  more  of 
the  8  to  10  populations  for  each  species  and 
100  mature  individuals  per  population  for 
Melicope  balloui.  and  Melicope  ovalis,  or  300 
mature  individuals  per  population  for 
Clermontia  samuelii.  Cyanea  copelandii  ssp. 
haleakalaensis,  Cyanea  hamatiflom  ssp. 
hamatiflora,  Phlegmariurus  mannii,  and 
Plantago  princeps  throughout  their  known 


historical  range  considered  by  the  recovery 
plans  to  be  necessary  for  the  conservation  of 
each  species.  This  unit  also  provides 
unoccupied  habitat  for  four  species: 
Alectryon  macrococcus,  Cyanea  ^abra. 
Geranium  multiflorum,  and  Platanthera 
holochila.  Designation  of  this  unit  is  essential 
to  the  conservation  of  these  species  because 
it  contains  the  physical  and  biological 
features  that  are  considered  essential  for  their 
conservation  on  Maui,  and  provides  habitat 
to  support  one  or  more  additional 
populations  necessary  to  meet  the  recovery 
objectives  of  8  to  10  populations  for  each 
species  and  100  mature  individuals  per 
population  for  Alectryon  macrococcus  and 
Geranium  multiflorum,  or  300  mature 
individuals  per  population  for  Cyanea  glabra 
and  Platanthera  holochila.  throughout  their 
known  historical  range  (see  the  discussion  of 


conservation  requirements  in  Section  D,  and 
in  the  table  for  Maui  K). 

The  unit  contains  a  total  of  5,464  ha 
(13.502  ac)  on  Federal,  State,  and  privately 
owned  lands.  It  is  bounded  on  the  Alelele, 
Hahalawe,  Heleleikeoha,  Honolewa, 
Honomaele,  Kaapahu,  Kahawaihapapa. 
Kakiweka,  Kalena,  Kalepa,  Kapia, 
Kawaipapa,  Kawakoe,  Keaaiki,  Koukouai, 
Lelekea,  Manawainui,  Nuanuaaloa.  Ohao. 
Opelu,  Waieli,  Waihole,  Wailua,  Waiohonu, 
and  Waioni  watersheds.  It  contains  portions 
of  Haleakala  National  Paric.  Hana  Forest 
Reserve.  Hanawi  Natural  Area  Reserve, 
Kipahulu  Forest  Reserve,  and  Koolau  Forest 
Reserve.  The  natural  features  include 
Kaumakani  (summit),  Kipahulu  Valley,  Puu 
Ahulili.  and  Puu  Kue. 
MLUNQ  cooe  4*ie-M-r 
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Maui  L 

The  profKised  unit  Maui  L  provides 
occupied  habitat  for  seven  species:  Cyanea 
copelandii  ssp.  baleakalaensis.  Cyanea 
ha mati flora  ssp.  hamatifloca,  Cyanea 
mceldowneyi.  Geranium  multiflorum. 
Mehcope  baltoui,  Phlegmariurus  mannii,  and 
Zantboxylum  hawaiiense.  It  is  proposed  for 
designation  because  it  contains  the  physical 
and  biological  features  that  are  considered 
essential  for  their  conservation  on  Maui,  and 
provides  habitat  to  support  one  or  more  of 
the  8  to  10  populations  for  each  species  and 
100  mature  individuals  per  population  for 
Geranium  multiflorum,  Melicope  balloui,  and 
Zantboxylum  bawaiiense,  or  300  mature 
individuals  per  population  for  Cyanea 
copelandii  ssp.  baleakalaensis,  Cyanea 
hamatiflora  ssp.  hamatiflora,  Cyanea 
mceldowneyi.  Phlegmariurus  mannii,  and 
Platanthera  bolocbila,  throughout  their 
known  historical  range  considered  by  the 
recovery  plans  to  be  necessary  for  the 
conservation  of  each  species.  This  unit  also 


provides  unoccupied  habitat  for  nine  species: 
Alectryon  macrococcus,  Argyroxipbium 
sandwicense  ssp.  macrocephalum, 
Asplenium  fragile  var.  insulare,  Clermontia 
samuelii,  Cyanea  glabra,  Diplazium 
molokaiense,  Phyllostegia  mannii, 
Phyllostegia  mollis,  and  Platanthera 
bolocbila.  Designation  of  this  unit  is  essential 
to  the  conservation  of  these  species  because 
it  contains  the  physical  and  biological 
features  that  are  considered  essential  for  their 
conservation  on  Maui,  and  provides  habitat 
to  support  one  or  more  additional 
populations  necessary  to  meet  the  recovery 
objectives  of  8  to  10  populations  for 
Alectryon  macrococcus,  Asplenium  fragile 
var.  insulare,  Clermontia  samuelii.  Cyanea 
glabra,  Diplazium  molokaiense,  Phyllostegia 
mannii,  Phyllostegia  mollis,  and  Platanthera 
bolocbila  and  100  mature  individuals  per 
population  for  Alectryon  macrococcus,  or 
300  mature  individuals  per  population  for 
Asplenium  fragile  var.  insulare,  Clermontia 
samuelii,  Cyanea  glabra,  Diplazium 


molokaiense,  Phyllostegia  mannii, 
Phyllostegia  mollis,  and  Platanthera 
bolocbila,  or  greater  than  50.000  individuals 
of  Argyroxipbium  sandwicense  ssp. 
macrocephalum,  throughout  their  known 
historical  range  (see  the  discussion  of 
conservation  requirements  in  Section  D,  and 
in  the  table  for  Maui  L). 

The  unit  contains  a  total  of  4.612  ha 
(11,396  ac)  on  Federal,  State,  and  privately 
owned  lands.  It  is  in  portions  of  the  East 
Wailuaiki,  Haipuaena,  Hanawi,  Heleleikeoha, 
Honomanu,  Hoolawa,  Kaaiea,  Kailua,  Kakipi, 
Kaupo,  Kopiliula,  Kuhiwa,  Maliko, 
Nailiilihaele,  Qbeo,  Piinaau,  Puohokamoa, 
West  Wailuaiki,  Wahinepee,  Wailuanui,  and 
Waiokamilo  watersheds.  This  unit  contains 
portions  of  Haleakala  National  Park,  Koolau 
Forest  Reserve,  and  Makawao  Forest  Reserve. 
The  natural  features  include  East  Wiluaiki 
Stream,  Honomanu  Stream,  Kano  Stream, 
Opana  Gulch,  Puu  Alaea,  Waikamoi  Stream, 
Waiohiwi  Gulch,  and  West  Wailuanui 
Stream. 
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Maui  M 

The  proposed  unit  Maui  M  provides 
occupied  habitat  for  Spennolepis  hawaiiense. 
It  is  proposed  for  designation  because  it 
contains  the  ph>'sical  and  biological  features 
that  are  considered  essential  for  its 
conservation  on  Maui,  and  provides  habitat 


to  support  one  or  more  of  the  8  to  10 
populations  and  500  mature  individuals  per 
population  for  Spennolepis  hawaiiense 
throughout  its  known  historical  range 
considered  by  the  recovery  plans  to  be 
necessary  for  the  conservation  of  this  species 
(see  the  discussion  of  conservation 


requirements  in  Section  D,  and  in  the  table 
for  Maui  M). 

The  unit  contains  a  total  of  2  ha  (6  ac)  on 
State  owned  land.  It  is  in  the  Kauaula 
watershed  and  has  no  named  natural  features 
but  lies  east  of  Lahaina  luna  High  School  and 
north-east  of  Piilani  Ditch. 
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Kahoolawe  A 

The  proposed  unit  Kahoolawe  A  provides 
occupied  habitat  for  Vigna  o-wahuensis.  It  is 
proposed  for  designation  because  it  contains 
the  physical  and  biological  features  that  are 
considered  essential  for  its  conservation  on 
Maui,  and  provides  habitat  to  support  one  or 
more  of  the  8  to  10  populations  and  500 
mature  individuals  per  population  for  Vigna 
o-wahuensis  throughout  its  known  historical 
range  considered  by  the  recovery  plans  to  be 
necessary  for  the  conservation  of  this  species. 
This  unit  provides  unoccupied  habitat  for 
three  species:  Hibiscus  brackenridgei. 


Kanaloa  kahoolawensis,  and  Sesbania 
tomentosa.  Designation  of  this  unit  is 
essential  to  the  conservation  of  these  species 
because  it  contains  the  physical  and 
biological  features  that  are  considered 
essential  for  their  conservation  on  Maui,  and 
provides  habitat  to  support  one  or  more 
additional  populations  necessary  to  meet  the 
recovery  objectives  for  these  s(>ecies  of  8  to 
10  populations  and  100  mature  individuals 
per  population  for  Hibiscus  brackenridgei 
and  Kanaloa  kahoolawensis,  or  300  mature 
individuals  per  population  for  Sesbania 
tomentosa  throiiighout  their  known  historical 


range  considered  by  the  recovery  plans  to  be 
necessary  for  the  conservation  of  these 
species  (see  the  discussion  of  conservation 
requirements  in  Section  D,  and  in  the  table 
for  Kahoolawe  A). 

The  unit  contains  a  total  of  713  ha  (1,762 
ac)  on  State  owned  land.  It  is  in  portions  of 
the  Ahupuiki  Gulch,  Aleale,  Heiau,  Lae  O 
Kaka,  Kalama,  Kanaloa  Gulch,  Kaukamoku 
Gulch,  Kaulana,  Lae  o  Kealaikahiki, 
Kealialuna,  Lua,  Kobe  O  Hala,  Lae  o 
Kuakaiwa,  Lae  o  Kuikui,  Makaalae, 
Papakanui  Gulch,  and  Tank  Ahupu  Gulch. 
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Kahoolawe  B 

The  proposed  unit  Kahoolawe  B  provides 
occupied  habitat  for  two  species,  Kanaloa 
kahoolawensis  and  Sesbania  tomentosa.  It  is 
proposed  for  designation  because  it.  contains 
the  physical  and  biological  features  that  are 


considered  essential  for  their  conservation  on 
Maui,  and  provides  habitat  to  support  one  or 
more  of  the  8  to  10  populations  and  100 
mature  individuals  per  population  for 
Kanaloa  kahoolawensis,  or  300  mature 
individuals  per  population  for  Sesbania 
tomentosa  throughout  their  known  historical 


range  considered  by  the  recovery  plans  to  be 
necessary  for  the  conservation  of  each 
species  (see  the  discussion  of  conservation 
requirements  in  Section  D,  and  in  the  table 
for  Kahoolawe  B). 

The  unit  contains  a  total  of  .5  ha  (1  ac)  on 
State  owned  land  on  Puu  Koae  Island. 
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Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)  of  the  Act  requires  Federal 
agencies,  including  the  Service,  to  ensure 
that  actions  they  fund,  authorize,  or  carry  out 
do  not  destroy  or  adversely  modify  critical 
habitat.  E)estruction  or  adverse  modification 
occurs  when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the  extent 
it  appreciably  diminishes  the  value  of  critical 
habitat  for  the  conservation  of  the  species. 
Individuals,  organizations.  States,  local 
governments,  and  other  non-Federal  entities 
are  affected  by  the  designation  of  critical 
habitat  only  if  their  actions  occur  on  Federal 
lands,  require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Fadval 
funding. 

Section  7(a)  of  the  Act  requires  Federal 
agencies  to  evaluate  their  actions  with 
respect  to  any  species  that  is  proposed  or 
listed  as  endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency  cooperation 
provision  of  the  Act  are  codified  at  50  CFR 
part  402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on  any 
action  that  is  likely  to  jeopardize  the 
continued  existence  of  a  species  proposed  for 
listing  or  result  in  destruction  or  adverse 
modification  of  proposed  critical  habitat. 
Conference  reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused  by 
the  proposed  action.  The  conservation 
recommendations  in  a  confwence  report  are 
advisory. 

We  may  issue  a  formal  conference  report, 
if  requested  by  the  Federal  action  agency. 
Formal  conference  reports  include  an 
opinion  that  is  prepared  according  to  50  CFR 
402.14,  as  if  the  species  was  listed  or  critical 
habitat  was  designated.  We  may  adopt  the 
formal  conference  report  as  the  biological 
opinion  when  the  species  is  listed  or  critical 
habitat  is  designated,  if  no  substantial  new 
information  or  changes  in  the  action  alter  the 
content  of  the  opinion  (sae  50  CFR 
402.10(d)). 

If  a  species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that  actions  they 
authoriza,  fund,  or  carry  out  are  not  likely  to 
jeopartlize  the  continued  existence  of  such  a 
spades  or  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may  affect 
a  Hated  species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action  agency) 
must  enter  into  consultation  with  os. 
Through  this  consultation,  the  Federal  action 
agency  would  ensure  that  the  permitted 
actions  do  not  destroy  or  advmely  modify 
critical  habitat 

If  we  issue  a  biological  opinicm  concluding 
that  a  (Bofect  is  likely  to  result  in  the 
destruction  or  adverse  modificatian  of 
critical  habitat,  we  would  also  provide 
reasonable  and  prudent  aheniativas  to  the 
pro)ect,  if  any  an  idantifiabla.  ReaaonaUe 
and  prudent  altemativas  an  defined  at  50 
CFR  402.02  as  ahemative  actions  identified 
during  cmsultation  that  can  be  implemented 
in  a  manner  consistent  with  the  intended 
purpose  of  the  action,  that  are  consistent 


with  the  scope  of  the  Federal  agency's  legal 
authority  and  jurisdiction,  that  are 
economically  and  technologically  feasible, 
and  that  the  Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs  associated 
with  implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate  consultation  on 
previously  reviewed  actions  under  certain 
circumstances,  including  instances  where 
critical  habitat  is  subsequently  designated 
and  the  Federal  agency  has  retained 
discretionary  involvement,  or  control  has 
been  retained  or  is  authorized  by  law. 
Consequently,  some  Federal  agencies  may 
request  reinitiation  of  consultation  or 
conferencing  with  us  on  actions  for  which 
formal  consultation  has  been  completed  if 
those  actions  may  affect  designated  critical 
habitat  or  adversely  modify  or  destroy 
proposed  critical  habitat. 

Activities  on  Federal  lands  that  may  affiect 
critical  habitat  of  one  or  more  of  the  61  plant 
species  will  require  section  7  consultation. 
Activities  on  private  or  State  lands  requiring 
a  permit  from  a  Federal  agency,  such  as  a 
peraiit  from  the  Corps  under  section  404  of 
the  Clean  Water  Act  (33  U.S.C.  1344  et  seq.), 
or  a  section  10(a)(1)(B)  permit  6t>m  us,  or 
some  other  Federal  action,  including  funding 
(e.g.,  bom  the  Federal  Hi^way 
Aciministration,  Federal  Aviation 
Administration  (FAA),  Federal  Emergency 
Management  Agency  (FEMA)),  permits  from 
the  Department  of  Housing  and  Urban 
Development,  activities  funded  by  the  EPA, 
Department  of  Energy,  or  any  other  Federal 
agency;  regulation  of  airport  improvement 
activities  by  the  FAA;  and  construction  of 
communication  sites  licensed  by  the  Federal 
Communication  Commis^on  will  also 
continue  to  be  subject  to  the  section  7 
consultation  process.  Federal  actions  not 
affecting  critical  habitat  and  actions  on  non- 
Federal  lands  that  are  not  federally  funded, 
authorized,  or  permitted  do  not  require 
section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us  to 
briefly  describe  and  evaluate  in  any  proposed 
or  final  regulation  that  designates  critical 
habitat  those  activities  involving  a  Federal 
action  that  may  adversely  modify  such 
habitat  or  that  may  be  affscted  by  such 
designation.  We  note  that  such  activities  may 
also  jeopardize  the  continued  existence  of  the 
species. 

Activities  that,  when  carried  out,  funded, 
or  authorized  by  a  Federal  agency,  may 
directly  or  indirectly  destroy  or  adversely 
modify  critical  habitat  include,  but  are  not 
limited  to: 

(1)  Activities  that  appreciably  degrade  or 
destroy  the  primary  constituent  elements 
including,  but  not  limited  to:  overgrazing; 
maintenance  of  feral  ungulates;  clearing  or 
cutting  of  native  live  treas  and  shrubs, 
whether  by  burning  at  mechanical,  chemical, 
or  other  means  [e.g.,  woodcutting, 
bulldozing,  construction,  road  building. 
mining,  herbicide  application);  introducing 
or  imaWing  the  spread  of  non-native  species: 
and  taking  actions  that  poae  a  risk  of  fire; 


(2)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  reduce  groundwater  recharge  or 
alter  natural,  dynamic  wetland  or  other 
vegetative  communities.  Such  activities  may 
include  water  diversion  or  impoundment, 
excess  groundwater  pumping,  manipulation 
of  vegetation  such  as  timber  harvesting, 
residential  and  commercial  development, 
and  grazing  of  livestock  or  horses  that 
degrades  watershed  values; 

(3)  Rural  residential  construction  that 
include  concrete  pads  for  foundations  and 
the  installation  of  septic  systems  where  a 
permit  under  section  404  of  the  Clean  Water 
Act  would  be  required  by  the  Corps; 

(4)  Recreational  activities  that  appreciably 
degrade  vegetation; 

(5)  Mining  of  sand  or  other  minerals; 

(6)  Introducing  or  encouraging  the  spread 
of  non-native  plant  species  into  critical 
habitat  units;  and 

(7)  Importation  of  non-native  species  for 
research,  agriculture,  and  aquaculture,  and 
the  release  of  biological  control  agents  that 
would  have  unanticipated  effects  on  the 
listed  species  and  the  primary  constituent 
elements  of  their  habitat. 

If  you  have  questions  regarding  whether 
specific  activities  will  likely  constitute 
adverse  modification  of  critical  habitat, 
contact  the  Field  Supervisor,  Pacific  Islands 
Ecological  Services  Field  Office  (see 
AINMCS8CS  section).  Requests  for  copies  of 
the  regulations  on  listed  plants  and  animals, 
and  inquiries  about  prohibitions  and  permits 
may  be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Branch  of  Endangered 
Species/Permits.  911  N.E.  11th  Ave., 
Portland,  Oregon  97232-4181  (telephone 
503/231-2063;  facsimile  503/231-6243). 

Reiatioiiship  to  Habitat  CoosenratioD  Plans 

Currently,  there  are  no  HCPs  that  include 
any  of  the  plant  species  discussed  in  this 
proposal  as  covered  species.  In  the  event  that 
future  HCPs  covering  any  of  the  discussed 
plant  species  are  developed  within  the 
boundaries  of  designated  critical  habitat,  we 
will  work  with  applicants  to  encourage  them 
to  provide  for  protection  and  management  of 
habitat  areas  essential  to  the  conservation  of 
the  species.  This  could  be  accomplished  by 
either  directing  development  and  habitat 
modification  to  nonessential  areas,  or 
appropriately  modifying  activities  within 
essential  habitat  areas  so  that  such  activities 
will  not  adversely  modify  the  primary 
constituent  elements.  The  HCP  development 
process  would  provide  an  oppoitunify  for 
mora  intensive  data  collection  and  analysis 
regarding  the  use  of  particular  areas  by  these 
plant  species. 


:  and  Othar  Relevant  Inqtacls 

Section  4(b)(2)  of  the  Act  requires  us  to 
designate  critical  habitat  on  the  basis  of  the 
best  scientific  and  commercial  information 
available  and  to  consider  the  economic  and 
other  ralevant  impacts  of  designating  a 
particular  area  as  critical  habitat.  We  may 
exclude  areas  from  critical  habitat  upon  a 
detannination  that  the  benefits  of  such 
exdusicms  outweigh  the  benefits  of 
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specifying  such  areas  as  critical  habitat.  We 
cannot  exclude  such  areas  from  critical 
habitat  when  such  exclusion  will  result  in 
the  extinction  of  the  species  concerned.  We 
will  conduct  an  analysis  of  the  economic 
impacts  of  designating  these  areas  as  critical 
habitat  in  light  of  this  new  proposal  and  in 
accordance  with  recent  decisions  in  the  N.M. 
Cattlegrowers  Ass'n  v.  U.S.  Fish  and  Wildlife 
Serv.,  248  F.3d  1277  (10th  Cir.  2001)  prior  to 
a  final  determination.  The  economic  analysis 
will  include  detailed  information  on  the 
baseline  costs  and  benefits  attributable  to 
listing  these  61  plant  species,  where  such 
estimates  are  available.  This  information  on 
the  baseline  will  allow  a  fuller  appreciation 
of  the  economic  impacts  associated  with 
listing  and  with  critical  habitat  designation. 
When  completed,  we  will  announce  the 
availability  of  the  revised  draft  economic 
analysis  with  a  notice  in  the  Federal 
Register,  and  we  will  open  a  public  conunent 
period  on  the  revised  draft  economic  analysis 
and  reopen  the  comment  period  on  the 
proposed  rule  at  that  time. 

We  will  utilize  the  final  economic  analysis, 
and  take  into  consideration  all  comments  and 
information  regarding  economic  or  other 
impacts  submitted  diuing  the  public 
comment  period  and  the  public  hearing,  to 
make  final  critical  habitat  designations.  We 
may  exclude  areas  from  critical  habitat  upon 
a  determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  critical 
habitat;  however,  we  cannot  exclude  areas 
from  critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the  species. 

Public  Comments  Solicited 

It  is  our  intent  that  any  final  action 
resulting  from  this  proposal  be  as  accurate 
and  as  effective  as  possible.  Therefore,  we 
solicit  comments  or  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community,  industry 
or  any  other  interested  party  concerning  this 
proposed  rule. 

We  invite  conmients  from  the  public  that 
provide  information  on  whether  lands  within 
proposed  critical  habitat  are  currently  being 
managed  to  address  conservation  needs  of 
these  listed  plants.  As  stated  earlier  in  this 
revised  proposed  rule,  if  we  receive 
information  that  any  of  the  areas  proposed  as 
critical  habitat  are  adequately  managed,  we 
may  delete  such  areas  bom  the  final  rule, 
because  they  would  not  meet  the  definition 
in  section  3(5)(A)(i)  of  the  Act.  In 
determining  adequacy  of  management,  we 
must  find  that  the  management  effort  is 
sufficiently  certain  to  be  implemented  and 
effective  so  as  to  contribute  to  the 
elimination  or  adequate  reduction  of  relevant 
threats  to  the  species. 

We  are  soliciting  comment  in  this  revised 
proposed  rule  on  whether  current  land 
management  plans  or  practices  applied 
within  areas  proposed  as  critical  habitat 
adequately  address  the  threat  to  these  listed 
species. 

We  are  aware  that  the  State  of  Hawaii  and 
some  private  landowners  are  considering  the 
development  and  implementation  of  land 
management  plans  or  agreements  that  may 
promote  the  conservation  and  recovery  of 


endangered  and  threatened  plant  species  on 
the  islands  of  Maui  and  Kahoolawe.  We  are 
soliciting  comments  in  this  proposed  rule  on 
whether  current  land  management  plans  or 
practices  applied  within  the  areas  proposed 
as  critical  habitat  provide  for  the 
conservation  of  the  species  by  adequately 
addressing  the  threats.  We  are  also  soliciting 
comments  on  whether  future  development 
and  approval  of  conservation  measures  [e.g., 
HCPs,  Conservation  Agreements.  Safe  Harbor 
Agreements)  should  be  excluded  from  critical 
habitat  and  if  so,  by  what  mechanism. 

In  addition,  we  are  seeking  comments  on 
the  following: 

(1)  The  reasons  why  critical  habitat  for  any 
of  these  species  is  prudent  or  not  prudent  as 
provided  by  section  4  of  the  Act  and  50  CFR 
424.12(a)(1),  including  those  species  for 
which  prudency  determinations  have  been 
published  in  previous  proposed  rules  and 
which  have  been  incorporated  by  reference; 

(2)  The  reasons  why  any  particular  area 
should  or  should  not  be  designated  as  critical 
habitat  for  any  of  these  species,  as  critical 
habitat  is  defined  by  section  3  of  the  Act  (16 
U.S.C.  1532(5)); 

(3)  Specific  information  on  the  amount, 
distribution,  and  quality  of  habitat  for  the  61 
species,  and  what  habitat  is  essential  to  the 
conservation  of  the  species  and  why; 

(4)  Land  use  practices  and  current  or 
plaimed  activities  in  the  subject  areas  and 
their  possible  impacts  on  proposed  critical 
habitat; 

(5)  Any  economic  or  other  impacts 
resulting  from  the  proposed  designations  of 
critical  habitat,  including  any  impacts  on 
small  entities  or  families; 

(6)  Economic  and  other  potential  values 
associated  with  designating  critical  habitat 
for  the  above  plant  species  such  as  those 
derived  from  non-consumptive  uses  [e.g., 
hiking,  camping,  birding,  enhanced 
watershed  protection,  increased  soil 
retention,  "existence  values,"  and  reductions 
in  administrative  costs); 

(7)  The  methodology  we  might  use,  under 
section  4(b)(2)  of  the  Act,  in  determining  if 
the  benefits  of  excluding  an  area  from  critical 
habitat  outweigh  the  benefits  of  specifying 
the  area  as  critical  habitat;  and 

(8)  The  effects  of  critical  habitat 
designation  on  military  lands,  and  how  it 
would  affect  military  activities,  particularly 
military  activities  at  the  Kanaio  Training 
Area  on  the  island  of  Maui;  whether  there 
will  be  a  significant  impact  on  military 
readiness  or  national  security  if  we  designate 
critical  habitat  on  this  facility,  and  whether 
this  facility  should  be  excluded  fr^m  the 
designation  under  section  4(b)(2)  of  the  Act. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours.  Individual 
respondenU  may  request  that  we  withhold 
their  home  address,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to  withhold 
your  name  and/or  address,  you  must  state 
this  request  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  To  the 


extent  consistent  with  applicable  law,  we 
will  make  all  submissions  from  organizations 
or  businesses,  and  bom  individuals 
identifying  themselves  as  representatives  or 
officials  of  organizations  or  businesses, 
available  for  public  inspection  in  their 
entirety.  Comments  and  materials  received 
will  be  available  for  public  inspection,  by 
appointment,  during  normal  business  hours 
at  the  above  address  (see  ADDRESSES  section). 

The  comment  period  closes  on  June  3, 
2002.  Written  comments  should  be  submitted 
to  the  Service  Office  listed  in  the  ADDRESSES 
section.  We  are  seeking  conmients  or 
suggestions  from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other  interested 
parties  concerning  the  proposed  rule.  For 
additional  information  on  public  hearings  see 
the  ADDRESSES  section. 

Peer  Review 

In  accordance  with  our  policy  published 
on  July  1, 1994  (59  FR  34270),  we  will  seek 
the  expert  opinions  of  at  least  three 
appropriate  and  independent  specialists 
regarding  this  proposed  rule.  The  purpose  of 
such  review  is  to  ensure  listing  and  critical 
habitat  decisions  are  based  on  scientifically 
sound  data,  assimiptions,  and  analyses.  We 
will  send  copies  of  this  proposed  rule  to 
these  peer  reviewers  immediately  following 
publication  in  the  Federal  Register.  We  vrill 
invite  the  peer  reviewers  to  comment,  during 
the  public  conunent  period,  on  the  specific 
assumptions  and  conclusions  regarding  the 
proposed  designations  of  critical  habitat. 

We  will  consider  all  comments  and  data 
received  during  the  60-day  comment  period 
on  this  revised  proposed  rule  during 
preparation  of  a  filial  rulemaking. 
Accordingly,  the  final  decision  may  differ 
from  this  proposal. 

Clarify  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  this  proposed  rule 
easier  to  understand  including  answers  to 
questions  such  as  the  following:  (1)  Are  the 
requirements  in  the  proposed  rule  clearly 
stated?  (2)  Does  the  proposed  rule  contain 
technical  language  or  jargon  that  interferes 
with  the  clarity?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing,  etc.) 
aid  or  reduce  its  clarity?  (4)  Is  the  description 
of  the  proposed  rule  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble  helpful 
in  understanding  the  document?  (5)  What 
else  could  we  do  to  make  the  proposed  rule 
easier  to  understand? 

Please  send  any  comments  that  concern 
how  we  could  make  this  notice  easier  to 
understand  to:  Office  of  Regulatory  Affairs, 
Department  of  the  Interior,  Room  7229, 1849 
C  Street  NW. ,  Washington,  DC  20240. 

Taxonomic  Changes 

At  the  time  we  listed  Clermontia  peleana. 
Cyanea  grimesiana  ssp.  grimesiana,  Cyanea 
lobata.  Delissea  unduhta,  Mariscus 
pennaUformis,  Phyllostegia  parviflom,  and 
Phyllostegia  mollis,  we  followed  the 
taxonomic  treatments  in  Wagner  et  al.  (1990), 
the  widely  used  andaocepte^d  Manual  of  the 
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Flowering  Plants  of  Hawaii.  For 
Phlegmariurus  mannii  we  used  the  "Revised 
Checklist  of  Hawaiian  Pteridophytes" 
(Wagner  and  Wagner  1994).  Subsequent  to 
the  final  listing,  we  became  aware  of  new 
taxonomic  treatments  of  these  species.  Due  to 
the  court-ordered  deadlines,  we  are  required 
to  publish  this  proposal  to  designate  critical 
habitat  on  Maui  and  Kahoolawe  before  we 
can  prepare  and  publish  a  notice  of 
taxonomic  changes  for  these  eight  species. 
We  propose  to  publish  a  taxonomic  change 
notice  to  these  eight  species  after  we  have 
published  the  final  critical  habitat 
designations  on  Maui  and  Kahoolawe.  At  that 
time  we  will  evaluate  the  critical  habitat 
designations  on  Maui  and  Kahoolawe  for 
these  eight  species  in  light  of  any  changes 
that  may  result  from  taxonomic  changes  in 
each  s{}ecies'  current  and  historical  range  and 
primary  constituent  elements. 


Required  Detenniiutions 
Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order  1286iB, 
this  document  is  a  significant  rule  and  was 
reviewed  by  the  Office  of  Management  and 
Budget  (OMB)  in  accordance  with  the  four 
criteria  discussed  below.  We  are  preparing  an 
economic  analysis  of  this  proposed  action, 
which  will  be  available  for  public  comment, 
to  determine  the  economic  consequences  of 
designating  the  specific  areas  identified  as 
critical  habitat.  The  availability  of  the  draft 
economic  analysis  will  be  announced  in  the 
Federal  Register  so  that  it  is  available  for 
public  review  and  comment. 

(a)  While  we  will  prepare  an  economic 
analysis  to  assist  us  in  considering  whether 
areas  should  be  excluded  pursuant  to  section 
4  of  the  Act,  we  do  not  believe  this  rule  will 
have  an  annual  economic  effect  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of  the 
economy,  productivity,  competition,  jobs,  the 


environment,  public  health  or  safety,  or  State 
or  local  governments  or  communities. 
Therefore,  at  this  time,  we  do  not  believe  a 
cost  benefit  and  economic  analysis  pursuant 
to  Executive  Order  12866  is  required.  We 
will  revisit  this  if  the  economic  analysis, 
indicates  greater  impacts  than  currently 
anticipated. 

The  dates  for  which  the  61  plant  species 
were  listed  as  threatened  or  endangered  can 
be  found  in  Table  4(b).  Consequently,  and  as 
needed,  we  will  conduct  formal  and  informal 
section  7  consultations  with  other  Federal 
agencies  to  ensure  that  their  actions  will  not 
jeopardize  the  continued  existence  of  these 
species.  Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action.  Critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting  activities 
funded  or  otherwise  sponsored,  authorized, 
or  permitted  by  a  Federal  agency  (see  Table 
6). 


Table  6.— Impacts  of  Critical  Habitat  Designation  for  61  PLAhfrs  From  the  Islands  of  Maui  and  Kahoolawe 


Categories  of  activities 


Activities  potentially  affected  by  species  listing  only 


Additional  activities  potentially  af- 
fected by  critical  habitat  designation 


Federal  Activities  Potentially 
Affected  2. 


Private  or  other  non-Federal 
Activities  Potentially  Af- 
fected^. 


Activities  the  Federal  Government  (e.g.,  Army  Corps  of  Engineers,  De- 
partment of  Transportation.  Department  of  Defense,  Department  of  Ag- 
riculture. Environmental  Protection  Agency,  Federal  Emergency  Man- 
agement Agency,  Federal  Aviation  Administration,  Federal  Commu- 
nications Commission,  Department  of  the  interior)  carries  out  or  tfiat 
require  a  Federal  action  (permit,  authorization,  or  funding)  and  may  re- 
nrx>ve  or  destroy  hatiitat  for  these  plants  by  mechanical,  ctiemical,  or 
otfwr  rnear^  (e.g.,  overgrazirtg,  clearir>g,  cutting  native  live  trees  arxl 
shrubs,  water  diversion,  impoundment,  grourvlwater  pumping,  road 
building,  mining,  herbicide  application,  recreational  use  etc.)  or  appre- 
ciably decrease  habitat  value  or  quality  through  irnJirect  effects  (e.g., 
edge  effects,  invasion  of  exotic  plants  or  animals,  fragmentation  of 
habitat) . 

Activities  tttat  require  a  Federal  action  (permit,  authorization,  or  funding) 
and  may  remove  or  destroy  in  habitat  for  ttiese  plants  by  mechanical, 
cftemical,  or  otfier  means  (e.g.,  overgrazing,  deatmg,  cutting  native  live 
trees  and  shrubs,  water  diversion,  impourxlment,  grourtdwater  pump- 
ing, road  building,  mining,  herbicide  application,  recreational  use  etc.) 
or  appreciably  decrease  habitat  value  or  quality  through  indirect  effects 
(e.g.,  edge  effects,  invasion  of  exotic  plants  or  animals,  fragmentation 
of  habitat). 


These  same  activities  carried  out  by 
Federal  Agencies  in  designated 
areas  where  section  7  consulta- 
tior)s  would  not  have  occurred  but 
for  tfie  critical  habitat  designation. 


These  same  activities  carried  out 
designated  areas  where  section  7 
consultations  would  not  have  oc- 
curred but  for  tf)e  critical  habitat 
designation. 


*  This  column  represents  {K::tivities  potentially  affected  by  tfie  critical  habitat  designation  in  addition  to  tfiose  activities  potentially  affected  by  list- 
ing tfie  species. 
^Activities  initiated  by  a  Federal  agency. 
3  Activities  initiated  by  a  private  or  other  non-Federal  entity  tfiat  may  need  Federal  auttwrization  or  funding. 


Section  7  of  the  Act  requires  Federal 
agencies  to  ensure  that  they  do  not  jeopardize 
the  continued  existence  of  these  species. 
Based  on  our  experience  with  these  species 
and  their  needs,  we  conclude  that  most 
Federal  or  federally-authorized  actions  that 
could  potentially  cause  an  adverse 
modification  of  the  propiosed  critical  habitat 
would  currently  be  considered  as  "jeopardy" 
under  the  Act  in  areas  occupied  by  the 
species  because  consultation  would  already 
be  required  due  tp  the  presence  of  the  listed 
species,  and  the  duty  to  avoid  adverse 
modification  of  critical  habitat  would  not 
trigger  additional  regulatory  impacts  beyond 
the  duty  to  avoid  jeopardizing  the  species. 
Accordingly,  we  do  not  expect  the 
designation  of  currently  occupied  areas  as 
critical  habitat  to  have  any  additional 


incremental  impacts  on  what  actions  may  or 
may  not  he  conducted  by  Federal  agencies  or 
non-Federal  persons  that  receive  Federal 
authorization  or  funding. 

The  designation  of  areas  as  critical  habitat 
where  section  7  consultations  would  not 
have  occurred  but  for  the  critical  habitat 
designation  (that  is,  in  areas  currently 
unoccupied  by  the  these  listed  species)  may 
have  impacts  that  are  not  attributable  to  the 
species  listing  on  what  actions  may  or  may 
not  be  conducted  by  Federal  agencies  or  non- 
Federal  persons  who  receive  Federal 
authorization  or  funding.  We  will  evaluate 
any  impact  through  our  economic  analysis 
(under  section  4  of  the  Act;  see  Economic 
Analysis  section  of  this  rule).  Non-Federal 
persons  who  do  not  have  a  Federal  nexus 


with  their  actions  are  not  restricted  by  the 
designation  of  critical  habitat. 

(b)  We  do  not  expect  this  rule  to  create 
inconsistencies  with  other  agencies'  actions. 
As  discussed  above.  Federal  agencies  have 
been  required  to  ensure  that  their  actions  not 
jeopeu'dize  the  continued  existence  of  the  61 
plant  species  since  their  listing  between  1991 
and  1999.  For  the  reasons  discussed  above, 
the  prohibition  against  adverse  modification 
of  critical  habitat  would  be  expected  to 
impose  few,  if  any,  additional  restrictions  to 
those  that  currently  exist  in  the  proposed 
critical  habitat  on  currently  occupied  lands. 
However,  we  will  evaluate  any  impact  of 
designating  areas  where  section  7 
consultations  would  not  have  occurred  but 
for  the  critical  habitat  designation  through 
our  economic  analysis.  Because  of  the 
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potential  for  impacts  on  other  Federal 
s^encies'  activities,  we  will  continue  to 
review  this  proposed  action  for  any 
inconsistencies  with  other  Federal  agencies' 
actions. 

(c)  We  do  not  expect  this  proposed  rule,  if 
made  final,  to  significantly  affect 
entitlements,  grants,  user  fees,  loan  programs, 
or  the  rights  and  obligations  of  their 
(ecipients.  Federal  agencies  are  currenUy 
tequired  to  ensure  that  their  activities  do  not 
jeopardize  the  continued  existence  of  a  listed 
species,  and,  as  discussed  above,  we  do  not 
anticipate  that  the  adverse  modification 
prohibition,  resulting  from  critical  habitat 
designation  will  have  any  incremental  effects 
In  areas  of  occupied  habitat  on  any  Federal 
fentiUement,  grant,  or  loan  program.  We  will 
evaluate  any  impact  of  designating  areas 
where  section  7  consultation  would  not  have 
occurred  but  for  the  critical  habitat 
designation  through  our  economic  analysis. 

(d)  OMB  has  determined  that  this  rule  may 
raise  novel  legal  or  policy  issues  and,  as  a 
result,  this  rule  has  undergone  OMB  review. 

Regulatory  Flexibility  Act  (5  U.S.C  601  et 

Under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.,  as  amended  by  the  Small 
Business  Regulatory  Enforcement  Fairness 
Act  (SBREFA)  of  1996),  whenever  an  agency 
is  required  to  publish  a  notice  of  rulemaking 
for  any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  a 
substantial  number  of  small  entities  (i.e., 
small  businesses,  small  organizations,  and 
small  government  jurisdictions).  However,  no 
regulatory  flexibility  analysis  is  required  if 
the  head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  SBREFA 
amended  the  Regulatory  Flexibility  Act 
(RFA)  to  require  Federal  agencies  to  provide 
a  statement  of  the  factual  basis  for  certifying 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities.  SBREFA  also  amended  the 
RFA  to  require  a  certification  statement.  In 
today's  rule,  we  are  certifying  that  the  rule 
will  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities. 
However,  should  our  economic  analysis 
provide  a  contrary  indication,  we  will  revisit 
this  determination  at  that  time.  The  following 
discussion  explains  our  rationale. 
According  to  the  Small  Business 
Association,  small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  and  small  governmental 
jurisdictions,  including  school  boards  and 
city  and  town  governments  that  serve  fewer 
than  50,000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns  with 
•  fewer  than  500  employees,  wholesale  ti-ade 
entities  with  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  S5 
million  in  annual  sales,  general  and  heavy 
construction  businesses  with  less  than  $27.5 
million  in  annual  business,  special  trade 
contractors  doing  less  than  $11.5  million  in 
annual  business,  and  agricultural  businesses 
with  annual  sales  less  than  $750,000.  To 


determine  if  potential  economic  impacts  to 
these  small  entities  are  significant,  we 
consider  the  types  of  activities  that  might 
trigger  regulatory  impacts  under  this  rule  as 
well  as  the  types  of  project  modifications  that 
may  result.  In  general,  the  term  significant 
economic  impact  is  meant  to  apply  to  a 
typical  small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect  a 
substantial  number  of  small  entities,  we 
consider  the  number  of  small  entities  affected 
within  particular  types  of  economic  activities 
(e.g.,  housing  development,  grazing,  oil  and 
gas  production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  number"  test 
individually  to  each  industry  to  determine  if 
certification  is  appropriate.  In  some 
circumstances,  especially  with  proposed 
critical  habitat  designations  of  very  limited 
extent,  we  may  aggregate  across  all  industries 
and  consider  whether  the  total  number  of 
small  entities  affected  is  substantial.  In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any  Federal 
involvement;  some  kinds  of  activities  are 
unlikely  to  have  any  Federal  involvement 
and  so  will  not  be  affected  by  critical  habitat 
designation. 

Designation  of  critical  habitat  only  affects 
activities  conducted,  funded,  or  permitted  by 
Federal  agencies;  non-Federal  activities  are 
not  affected  by  the  designation.  In  areas 
where  the  species  is  present,  Federal 
agencies  are  already  required  to  consult  with 
us  under  section  7  of  the  Act  on  activities 
that  they  fund,  permit,  or  implement  that 
may  affect  Alectryon  macrococcus, 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Asplenium  fragile  var. 
insulare,  Bidens  micmntha  ssp.  kalealaha, 
Bonamia  menziesii,  Brighamia  rockii, 
Cenchrus  agrimonioides,  Centaurium 
sebaeoides,  Clermontia  lindseyana, 
Cleimontia  oblongifolia  ssp.  mauiensis, 
Clermontia  samuelii,  Colubrina  oppositifolia, 
Ctenitis  squamigera,  Cyanea  copelandii  ssp. 
haleakalaensis,  Cyanea  glabra,  Cyanea 
grimesiana  ssp.  grimesiana,  Cyanea 
hamatiflora  ssp.  hamati flora,  Cyanea  lobata, 
Cyanea  mceldowneyi,  Cyrtandra  munroi, 
Diellia  erecta,  Diplazium  molokaiense, 
Dubautia  plantaginea  ssp.  humilis,Flueggea 
neowawraea.  Geranium  arboreum.  Geranium 
multiflorum,  Gouania  vitifolia,  Hedyotis 
coriacea,  Hedyotis  mannii,  Hespemmannia 
arborescens,  Hespemmannia  arbuscula. 
Hibiscus  brackenridgei,  Ischaemum  byrone, 
Isodendrion  pyrifolium,  Kanaloa 
kaboolawensis,  Lipochaeta  kamolensis, 
Lysimachia  lydgatei,  Mariscus  pennatiformis, 
Melicope  adscendens,  Melicope  balloui, 
Melicope  knudsenii,  Melicope  mucronulata, 
Melicope  ovalis,  Nemudia  sericea, 
Nototrichium  humile,  Peucedanum 
sandwicense,  Phlegmariurus  mannii, 
Phyllostegia  mannii,  Pbyllostegia  mollis, 
Plantago  princeps,  Platanthera  bolocbila, 
Pteris  lidgatei,  Remya  mauiensis,  Sanicula 
purpurea.  Schiedea  haleakalensis,  Sesbania 
tomentosa,  Spermolepis  hawaiiensis, 
Tetrumolopium  capillare,  Tetramolopium 
remyi,  Vigna  o-wahuensis,  and  Zanthoxylum 
hawaiiense.  If  these  critical  habitat 
designations  are  finalized.  Federal  agencies 


must  also  consult  with  us  if  their  activities 
may  affect  designated  critical  habitat. 
However,  in  areas  where  the  species  is 
present,  we  do  not  believe  this  will  result  in 
any  additional  regulatory  burden  on  Federal 
agencies  or  their  applicants  because 
consultation  would  already  be  required  due 
to  the  presence  of  the  listed  species  (all  of  the 
proposed  critical  habitat  areas  are  occupied 
by  at  least  one  species),  and  the  duty  to  avoid 
adverse  modification  of  critical  habitat  likely 
would  not  trigger  additional  regulatory 
impacts  beyond  the  duty  to  avoid 
jeopardizing  the  species.  However,  there  will  ' 
be  little  additional  impact  on  State  and  local 
governments  and  their  activities  because  all 
of  the  proposed  critical  habitat  areas  are 
occupied  by  at  least  one  species. 

Even  if  the  duty  to  avoid  adverse 
modification  does  not  trigger  additional 
regulatory  impacts  in  areas  where  the  species 
is  present,  designation  of  critical  habitat 
could  result  in  an  additional  economic 
burden  on  small  entities  due  to  the 
requirement  to  reinitiate  consultation  for 
ongoing  Federal  activities.  However,  since 
these  61  plant  species  were  listed  (between 
1991  and  1999),  on  the  island  of  Maui  we 
have  conducted  only  one  formal . 
consultation,  and  14  informal  consultations, 
in  addition  to  consultations  on  Federal  grants 
to  State  wildlife  programs,  which  do  not 
affect  small  entity.  Three  informal 
consultations  were  conducted  with  the  U.S. 
Air  Force,  for  the  Maui  Space  Surveillance 
Site,  who  requested  we  review  their  final 
draft  "Environmental  Assessment," 
"Integrated  Natural  Resources  Management 
Plan  for  the  Maui  Space  Surveillance 
Complex,"  and  the  effects  of  the  construction 
of  the  surveillance  site  on  listed  and 
proposed  endangered  and  threateried  species. 
One  of  the  61  species,  Ar^roxiphium 
sandwicense  ssp.  macrocephalum,  was 
reported  ft'om  the  project  area.  Three 
informal  consultations  were  conducted  with 
Haleakala  National  Park,  regarding  a 
collecting  permit  for  two  of  the  61  species. 
Geranium  arboreum  and  Geranium 
multiflorum;  review  of  the  "Environmental 
Assessment  for  Replacement  of  the  Summit 
Comfort  Station  and  Utilities  Systems;"  and 
review  of  a  park  highway  resurfacing  project. 
One  of  the  61  species,  Argymxiphium 
sandwicense  ssp.  macrocephalum,  was 
reported  &t)m  the  comfort  station  project  area 
and  in  close  proximity  to  the  highway 
resurfacing  project  area.  One  informal 
consultation  was  conducted  with  the 
Service's  Ecological  Services  Program,  for  the 
effects  of  fencing  and  replanting  on  listed 
endangered  and  threatened  species  within 
the  Auwahi  Partnership  Project  area.  Four  of 
the  61  species,  Bidens  micmntha  ssp. 
kalealaha.  Geranium  arboreum,  Clermontia 
lindseyana,  and  Zanthoxylum  hawaiiense, 
were  reported  from  the  project  area.  One 
informal  consultation  was  conducted  with 
the  Service's  Ecological  Services  Program,  for 
the  effects  of  fencing  and  hunting  on  listed 
endangered  and  threatened  species  within 
the  Kahikinui  Partnership  Project  area.  Four 
of  the  61  species,  Bidens  micmntha  ssp. 
kalealaha,  Clermontia  lindseyana,  Diellia 
erecta,  and  Diplazium  molokaiense,  were 
reported  from  the  project  area.  One  informal 


Federal  Rerister/Vol.  67,  No.  64 /Wednesday.  April  3.  2002  / Proposed  Rules 


15958 


Federal  Register /Vol.  67.  No.  64  /  Wednesday.  April  3.  2002  /  Proposed  Rules 


Federal  Register /Vol.  67,  No.  64  /  Wednesday.  April  3,  2002  /  Proposed  Rules 


15959 


consultation  was  conducted  Mcith  the 
Service's  Ecological  Services  Program,  for  the 
effects  of  fencing  and  outplanting  on  listed 
endangered  and  threatened  species  within 
the  Puu  Makua  Partnership  Project  area.  Two 
of  the  61  species,  Bidens  micrantha  ssp. 
kalealaha  and  Geranium  arboreum  were 
reported  from  the  project  area.  One  informal 
consultation  was  conducted  with  the  Service, 
for  the  effects  of  ungulate  exclusion  on  listed 
endangered  and  threatened  species  within 
the  Puu  Kukui  Partnership  Project  area.  Two 
of  the  61  species,  Cyanea  mucronulata.  and 
Ctenitis  squamigera.  were  reported  from  the 
project  area.  One  informal  consultation  was 
conducted  with  the  Department  of  Defense, 
for  review  of  the  effects  of  the  Kanaio 
National  Guard  Training  Area  on  listed 
endangered  and  threatened  species  and 
review  of  "Natural  Resources  Management 
Plan:  Kanaio  Guard  Training  Area."  One  of 
the  61  species,  Sesbania  tomentosa,  was 
reported  from  the  training  area.  Two  informal 
consultations  were  conducted  with  the 
Department  of  Transportation,  for  review  of 
the  effects  of  the  proposed  Kihei-Upcountry 
Highway  on  listed  endangered  and 
threatened  species.  Two  of  the  61  species. 
Hibiscus  bmckenridgei  and  Bonamia 
menziesii,  were  repwrted  from  the  vicinity  of 
the  project  area.  One  informal  consultations 
was  conducted  mth  the  U.S.  Department  of 
Agricultiue,  for  review  of  the  e^ct  of  feral 
pig  removal  on  listed  endangered  and 
threatened  species  within  Waikamoi  and 
Kapunakea  Preserves.  Twelve  of  the  61 
sf)ecies,  Alectryon  macrococcus, 
Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Bonamia  menziesii, 
Colubrina  oppositifolia,  Ctenitis  squamigera, 
Diplazium  molokaiense,  Geranium 
aihoreum.  Geranium  multiflorum,  Melicope 
balloui,  Plantago  ptinceps,  Platanthera 
holochila,  and  Sanicula  purpurea,  are  known 
to  occur  within  the  preserves.  One  formal 
consultation  was  conducted  with  the  Federal 
Aviation  Administration  (FAA),  for  the 
review  of  the  "Final  Enviroimiental  Impact 
Statement.  Kahului  Airport  Improvements". 
While  only  one  of  the  61  species. 
Nothocestrum  breviflorum,  was  reported  in 
the  vicinity  of  the  project  area,  the  effects  of 
the  Airport  Improvement  Project  were 
evaluated  for  edl  listed  species  and  the 
designated  critical  habitat  for  Gouania 
hillebrandii  on  the  island  of  Maui. 

None  of  these  consultations  affected  or 
concerned  small  entities.  In  all  14  informal 
consultations,  we  concurred  with  each 
agency's  determination  that  the  project,  as 
proposed,  was  not  likely  to  adversely  affect 
listed  species.  For  the  formal  consultation, 
we  determined  that  the  airport  improvement 
project,  which  included  a  mandatory  state-of- 
the-art  alien  species  interdiction  facility,  was 
not  likely  to  jeopardize  listed  sfjecies  nor 
adversely  affect  designated  critical  habitat  for 
Gouania  hillebrandii  on  the  island  of  Maui. 
In  addition,  only  the  FAA's  proposed  airport 
improvement  project  is  ongoing.  The  FAA  is 
not  a  small  entity.  Therefore,  the  requirement 
to  reinitiate  consultation  for  ongoing  projects 
will  not  affect  a  substantial  number  of  small 
entities  on  Maui. 

There  has  been  one  informal  consultation 
on  the  island  of  Kahoolawe.  The  consultation 


was  conducted  on  behalf  of  the  Department 
of  the  Navy,  for  the  effects  of  ordinance 
cleanup  on  listed  endangered  and  threatened 
species.  Three  of  the  61  species,  Kanaloa 
kahoolawensis,  Sesbania  tomentosa,  and 
Vigna  o-wahuensis,  were  reported  from  the 
project  area.  The  Department  of  the  Navy  is 
not  a  small  entity,  therefore  this  consultation 
did  not  affect  or  concern  small  entities.  In 
this  case,  we  concurred  with  the  agency's 
determination  that  the  project  as  proposed 
was  not  likely  to  adversely  affect  listed 
species.  Although  this  project  is  ongoing,  it 
does  not  affect  nor  concern  small  entities,  so 
the  requirement  to  reinitiate  consultation  for 
ongoing  projects  will  not  affect  a  substantial 
number  of  small  entities  on  Kahoolawe. 

In  areas  where  the  species  is  clearly  not 
present,  designation  of  critical  habitat  could 
trigger  additional  review  of  Federal  activities 
under  section  7  of  the  Act,  that  would 
otherwise  not  be  required.  We  are  aware  of 
relatively  few  activities  in  the  proposed 
critical  habitat  areas  for  these  61  plants  that 
have  Federal  involvement  would  require 
consultation  or  reinitiation  of  already- 
completed  consultations  for  ongoing  projects. 
As  mentioned  above,  we  have  only 
conducted  15  informal  consultations  and  1 
formal  consultation  under  section  7 
involving  any  of  the  species.  As  a  result,  we 
cannot,  at  this  time,  easily  identify  future 
consultations  that  may  be  due  to  the  listing 
of  the  species  or  the  increment  of  additional 
consultations  that  may  be  required  by  this 
critical  habitat  designation.  Therefore,  for  the 
purposes  of  this  review  and  certification 
under  the  Regulatory  Flexibility  Act,  we  are 
assuming  that  any  future  coilsultations  in  the 
area  proposed  as  critical  habitat  will  be  due 
to  the  critical  habitat  designations. 

On  Maui,  approximately  17  percent  of  the 
proposed  designations  are  on  Federal  lands, 
45  percent  are  on  State  lands,  and  37  percent 
are  on  private  lands.  Nearly  all  of  the  land 
within  the  critical  habitat  units  is  unsuitable 
for  development,  land  uses,  and  activities. 
This  is  due  to  their  remote  locations,  lack  of 
access,  and  rugged  terrain.  The  majority  of 
this  land  (77  percent)  and  all  of  the  land  on 
Kahoolawe  is  within  the  State  Conservation 
District  where  State  land-use  controls 
severely  limit  development  and  most 
activities.  Approximately  23  percent  of  this 
land  is  within  the  State  Agricultural  District 
where  only  activities  such  as  crops,  livestock, 
grazing,  and  accessory  structures  and 
farmhouses  are  allowed.  On  non-Federal 
lands,  activities  that  lack  Federal 
involvement  would  not  be  affected  by  the 
critical  habitat  designations.  Activities  of  an 
economic  nature  that  are  likely  to  occur  on 
non-Federal  lands  in  the  area  encompassed 
by  these  proposed  designations  consist  of 
improvements  in  State  parks  and 
communications  and  tracking  facilities; 
ranching;  road  improvements;  recreational 
use  such  as  hiking,  camping,  picnicking, 
game  hunting,  and  frshing;  botanical  gardens; 
and,  crop  fanning.  With  the  exception  of 
communications  and  tracking  fecilities 
improvements  by  the  Federal  Aviation 
Administration  or  the  Federal 
Communications  Commission,  these 
activities  are  unlikely  to  have  Federal 
involvement.  On  lands  that  are  in 


agricultural  production,  the  types  of 
activities  that  might  trigger  a  consultation 
include  irrigation  ditch  system  projects  that 
may  require  section  404  authorizations  from 
the  Corps,  and  watershed  management  and 
restoration  projects  sponsored  by  NRCS. 
However  the  NRCS  restoration  projects 
typically  are  voluntary,  and  the  irrigation 
ditch  system  projects  within  lands  that  are  in 
agricultural  production  are  rare,  and  would 
likely  affect  only  a  small  percentage  of  the 
small  entities  within  these  proposed  critical 
habitat  designations.  We  are  not  aware  of  any 
commercial  activities  on  the  Federal  lands 
included  in  these  proposed  critical  habitat 
designations.  Therefore,  we  conclude  that 
this  proposed  designation  of  critical  habitat 
on  the  island  of  Maui  would  not  affect  a 
substantial  number  of  small  entities. 

The  entire  island  of  Kahoolawe  is  under 
State  ownership  and  within  the  State 
Conservation  District.  The  current  and 
projected  land  uses  on  Kahoolawe  are  land 
restoration  and  ordinance  removal  (DAHI 
2001).  For  these  reasons  we  conclude  that  the 
proposed  rule  would  not  affect  a  substantial 
number  of  small  entities  on  the  island  of 
Kahoolawe. 

Based  on  our  experience  with  section  7 
consultations  for  all  listed  species,  virtually 
all  projects — including  those  that,  in  their 
initial  proposed  form,  would  result  in 
jeopardy  or  adverse  modification 
determinations  in  section  7  consultations — 
can  be  implemented  successfully  with,  at 
most,  the  adoption  of  reasonable  and  prudent 
alternatives.  "These  measures  must  be 
economically  feasible  and  within  the  scope 
of  authority  of  the  Federal  agency  involved 
in  the  consultation.  As  we  have  a  limited 
consultation  history  for  these  61  species  from 
Maui  and  Kahoolawe,  we  can  only  describe 
the  general  kinds  of  actions  that  may  be 
identified  in  future  reasonable  and  prudent 
alternatives.  These  are  based  on  our 
understanding  of  the  needs  of  these  species 
and  the  threats  they  face,  especially  as 
described  in  the  final  listing  rules  and  in  this 
proposed  critical  habitat  designation,  as  well 
as  our  experience  with  similar  listed  plants 
in  Hawaii.  In  addition,  all  of  these  species  are 
protected  under  the  State  of  Hawaii's 
Endangered  Species  Act  (Hawaii  Revised 
Statutes,  Chap.  195D-4).  Therefore,  we  have 
also  considered  the  kinds  of  actions  required 
under  the  State  licensing  process  for  these 
species.  The  kinds  of  actions  that  may  be 
included  in  futiire  reasonable  and  prudent 
alternatives  include  conservation  set-asides, 
management  of  comp)eting  non-native 
species,  restoration  of  degraded  habitat, 
propagation,  outplanting  and  augmentation 
of  existing  populations,  construction  of 
protective  fencing,  and  periodic  monitoring. 
These  measures  are  not  likely  to  result  in  a 
significant  economic  impact  to  a  substantial 
number  of  small  entities  because  any 
measures  included  as  a  reasonable  and 
prudent  alternative  would  have  to  be 
economically  feasible  to  the  individual 
landowner,  and  because  as  discussed  above, 
we  do  not  believe  there  will  be  a  substantial 
number  of  small  entities  affected. 

As  required  under  section  4(b)(2)  of  the 
Act,  we  will  conduct  an  analysis  of  the 
potential  economic  impacts  of  this  proposed 


critical  habitat  designation,  and  will  make 
that  analysis  available  for  public  review  and 
comment  before  finalizing  these 
designations. 

In  sujnmary,  we  have  considered  whether 
this  proposed  rule  would  result  in  a 
significant  economic  effect  on  a  substantial 
number  of  small  entities.  It  would  not  affect 
a  substantial  number  of  small  entities. 
Approximately  45  percent  of  the  lands 
proposed  as  critical  habitat  are  on  State  of 
Hawaii  lands.  The  State  of  Hawaii  is  not  a 
small  entity.  Approximately  37  percent  of  the 
lands  proposed  as  critical  habitat  are  on 
private  lands.  Many  of  these  parcels  are 
located  in  areas  where  likely  future  land  uses 
are  not  expected  to  result  in  Federal 
involvement  or  section  7  consultations.  As 
discussed  earlier,  most  of  the  private  and 
State  parcels  within  the  proposed 
designation  are  currently  being  used  for 
recreational  and  agricultural  purposes  and, 
therefore,  are  not  likely  to  require  any 
Federal  authorization.  In  the  remaining  areas, 
section  7  application,  the  only  trigger  for 
regulatory  impact  under  this  rule,  would  be 
limited  to  a  subset  of  the  area  proposed.  The 
most  likely  future  section  7  consultations 
resulting  from  this  rule  would  be  for  informal 
consultations  on  federally  funded  land  and 
water  conservation  projects,  species-specific 
surveys  and  research  projects,  and  watershed 
management  and  restoration  projects 
sponsored  by  NRCS.  These  consultations 
would  likely  occur  on  only  a  subset  of  the 
total  number  of  parcels  and  therefore  not 
likely  to  affect  a  substantial  number  of  small 
entities.  This  rule  would  result  in  project 
modifications  only  when  proposed  Federal 
activities  svould  destroy  or  adversely  modify 
critical  habitat.  While  this  may  occur,  it  is 
not  expected  frequently  enough  to  affect  a 
substantial  number  of  small  entities.  Even 
when  it  does  occur,  we  do  not  expect  it  to 
result  in  a  significant  economic  impact,  as 
the  measures  included  in  reasonable  and 
prudent  alternatives  must  be  economically 
feasible  and  consistent  with  the  proposed 
action.  Therefore,  we  are  certifying  that  the 
proposed  designation  of  critical  habitat  for 
the  following  species:  Alectryon 
macrococcus,  Argyroxiphium  sandwicense 
ssp.  macrocephalum.  Asplenium  fragile  var. 
insulare,  Bidens  micrantha  ssp.  kalealaha, 
Bonamia  menziesii,  Brighamia  rockii, 
Cenchrus  agrimonioides,  Centaurium 
sebaeoides,  Clermontia  lindseyana, 
Clermontiaoblongifolia  ssp.  mauiensis, 
Clermontia  samuelii,  Colubrina  oppositifolia, 
Ctenitis  squamigera,  Cyanea  copelandii  ssp. 
haleakalaensis,  Cyanea  glabra,  Cyanea 
grimesiana  ssp.  grimesiana,  Cyanea 
hamatiflora  ssp.  hamatiflora,  Cyanea  lobata, 
Cyanea  mceldowneyi,  Cyrtandra  munroi, 
Diellia  erecta,  Diplazium  molokaiense, 
Dubautia  plantaginea  ssp.  humilis,  Flueggea 
neowawraea.  Geranium  arboreum.  Geranium 
multiflorum,  Gouania  vitifolia,  Hedyotis 
coriacea,  Hedyotis  mannii,  Hesperomannia 
arborescens,  Hesperomannia  arbuscula. 
Hibiscus  brackenridgei,  Ischaemum  byrone, 
Isodendrion  pyrifolium,  Kanaloa 
kahoolawensis,  Upochaeta  kamolensis, 
Lysimachia  lydgatei.  Mariscus  pennatiformis 
Melicope  adscendens,  Melicope  balloui, 
Melicope  knudsenii,  Melicope  mucronulata. 


Melicope  ovalis,  Neraudia  sericea, 
Nototrichium  humile,  Peucedanum 
sandwicense,  Phlegmariurus  mannii. 
Phyllostegia  mannii,  Phyllostegia  mollis, 
Plantago  princeps,  Platanthera  holochila, 
Pteris  lidgatei,  Remya  mauiensis,  Sanicula 
purpurea,  Schiedea  haleakalensis,  Sesbania 
tomentosa,  Spermolepis  hawaiiensis, 
Tetramolopium  capillare,  Tetramolopium 
remyi,  Vigna  o-wahuensis,  and  Zanthoxylum 
hawaiiense  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities,  and  an  initial  regulatory 
flexibility  analysis  is  not  required.  However, 
should  the  economic  analysis  of  this  rule 
indicate  otherwise,  we  will  revisit  this 
determination. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211,  on  regulations  that 
significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order  13211 
requires  agencies  to  prepare  Statements  of 
Energy  Effects  when  undertaking  certain 
actions.  Although  this  rule  is  a  significant 
regulatory  action  under  Executive  Order 
12866,  it  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or  use. 
Therefore,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of  Energy 
Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2  U.S.C 
1501  et  teq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et  aeq.): 

a.  We  believe  this  rule,  as  proposed,  will 
not  "significantly  or  uniquely"  affect  small 
governments.  A  Small  Government  Agency 
Plan  is  not  required.  Small  governments  will 
not  be  affected  unless  they  propose  an  action 
requiring  Federal  funds,  permits  or  other 
authorizations.  Any  such  activities  will 
require  that  the  Federal  agency  ensure  that 
the  action  will  not  adversely  modify  or 
destroy  designated  critical  habitat.  However, 
as  discussed  above,  these  actions  are 
currently  subject  to  equivalent  restrictions 
through  the  listing  protections  of  the  species, 
and  no  further  restrictions  are  anticipated  to 
result  from  critical  habitat  designation  of 
occupied  areas.  In  our  economic  analysis,  we 
will  evaluate  any  impact  of  designating  areas 
where  section  7  consultations  would  not 
have  occurred  but  for  the  critical  habitat 
designation 

b.  This  rule,  as  proposed,  will  not  produce 
a  Federal  mandate  on  State  or  local 
govermnents  or  the  private  sector  of  $100 
million  or  greater  in  any  year,  that  is,  it  is  not 
a  "significant  regulatory  action"  under  the 
Unfunded  Mandates  Reform  Act.  The 
designation  of  critical  habitat  imposes  no 
direct  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order  12630 
("Government  Actions  and  Interference  with 
Constitutionally  Protected  Private  Property 
Rights"),  we  have  analyzed  the  potential 
takings  implications  of  designating  critical 
habiut  for  the  61  species  from  Maui  and 
,     Kahoolawe  in  a  preliminary  takings 
implication  assessment.  The  takings 
implications  assessment  concludes  that  this 


proposed  rule  does  not  pose  significant 
takings  implications.  Once  the  economic 
analysis  is  completed  for  this  proposed  rule, 
we  will  review  and  revise  this  preliminary 
assessment  as  warranted. 

Federalism 

In  accordance  with  Executive  Order  13132, 
the  proposed  rule  does  not  have  significant 
Federalism  effects.  A  Federalism  assessment 
is  not  required.  In  keeping  with  Department 
of  the  Interior  policy,  we  requested 
information  from  appropriate  State  agencies 
in  Hawaii.  The  designation  of  critical  habitat 
in  areas  currently  occupied  by  one  or  more 
of  the  61  plant  species  imposes  no  additional 
restrictions  to  those  currently  in  place,  and, 
therefore,  has  little  incremental  impact  on 
State  and  local  governments  and  their 
activities.  The  designation  of  critical  habitat 
in  unoccupied  areas  may  require  section  7 
consultation  on  non-Federal  lands  (where  a 
Federal  nexus  occurs)  that  might  otherwise 
not  have  occurred.  However,  there  will  be 
little  additional  impact  on  State  and  local 
governments  and  their  activities  because  all 
of  the  proposed  critical  habitat  areas  are 
occupied  by  at  least  one  species.  The 
designations  may  have  some  benefit  to  these 
governments  in  that  the  areas  essential  to  the 
conservation  of  these  species  are  more  clearly 
defined,  and  the  primary  constituent 
elements  of  the  habitat  necessary  to  the 
survival  of  the  species  are  specifically 
identified.  While  this  definition  and 
identification  does  not  alter  where  and  what 
federally  sponsored  activities  may  occur,  it 
may  assist  these  local  governments  in  long- 
range  planning.^rather  than  waiting  for  case- 
by-case  section  7  consultation  to  occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order  12988, 
the  Office  of  the  Solicitor  has  determined 
that  the  rule  does  not  unduly  burden  the 
judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2)  of 
the  Order.  We  are  proposing  to  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species  Act. 
The  rule  uses  standard  property  descriptions 
and  identifies  the  primary  constituent 
elements  within  the  designated  areas  to  assist 
the  public  in  understanding  the  habitat  needs 
of  the  61  plant  species. 

Paperwork  Reduction  Act  of  1995  (44  VS.C. 
3501  et  aeq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act.  This  rule  will  not  impose 
recordkeeping  or  reporting  requirements  on 
State  or  local  governments,  individuals, 
businesses,  or  organizations.  An  agency  may 
not  conduct  or  sponsor  and  a  person  is  not  ,^ 

required  to  respond  to  a  collection  of 
information  unless  it  displays  a  currently 
valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  we  do  not  need  to 
prepare  an  Environmental  Assessment  and/or 
an  Enviroiunental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  in  coimection  with 
regulations  adopted  pursuant  to  section  4(a) 
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of  the  Endangered  Species  Act,  as  amended. 
We  published  a  notice  outlining  our  reason 
for  this  determination  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244).  This 
proposed  determination  does  not  constitute  a 
major  Federal  action  significantly  affecting 
the  quality  of  the  human  environment. 

Govemment-to-GovemiiMnt  Relationship 
witfaTriliM 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994. 
"Govemment-to-Govemment  Relations  with 
Native  American  Tribal  Governments"  (59 
FR  22951)  E.O.  13175  and  512  DM  2,  we 
readily  acknowledge  our  responsibility  to 
communicate  meaningfully  with  recognized 
Federal  Tribes  on  a  govemment-to- 
govemment  basis.  We  have  determined  that 
there  are  no  tribal  lands  essential  for  the 
conservation  of  these  61  plant  species. 
Therefore,  designation  of  critical  habitat  for 
these  61  species  has  not  been  proposed  on 
Tribal  lands. 

RBfermoes  Gted 

A  complete  list  of  all  references  cited  in 
this  proposed  rule  is  available  upon  request 
from  the  Pacific  Islands  Office  (see 
>  section). 


Authors 

The  primary  authors  of  this  notice  are 
Christa  Russell.  Marigold  Zoll,  Michelle 
Stephens,  and  Gregory  Koob  (see  AOORCSSES 
section). 


List  of  Sub)ects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and  record- 
keeping requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17.  subchapter  B  of  chapter  I.  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.12(h)  revise  the  entries  for 
Alectryon  macrococcus.  Argyroxiphium 
sandwicense  ssp.  macrocephalum, 
Bidens  micmntha  ssp.  kalealaha, 
Bonamia  menziesii,  Brighamia  rockii, 
Cenchrus  agrimonioides,  Centaurium 
sebaeoides,  Clennontia  lindseyana. 
Clennontia  Mongifolia  ssp.  mauiensis, 
Clennontia  samuelii,  Colubrina 
oppositifoUa,  Cyanea  copelandii  ssp. 
hcdeakalaensis,  Cyanea  glabra,  Cyanea 
gpmesiana  ssp.  grimesiana,  Cyanea 
hamatiflora  ssp.  hamatiflora,  Cyanea 
lobata.  Cyanea  mceldowneyi,  Cyitandia 
tnunroi,  Dubautia  plantaginea  ssp. 
humilis.  Flueggea  neowawraea, 


Geranium  arboreum.  Geranium 
multiflorum,  Gouania  vitifolia,  Hedyotis 
coriacea,  Hedyotis  mannii. 
Hesperomannia  arborescens, 
Hesperomannia  aibuscula.  Hibiscus 
brackenridgei,  Ischaemumbyrone, 
Isodendrion  pyrifolium,  Kanaloa 
kahoolawensis,  Lipochaeta  kamolensis, 
Lysimachia  lydgatei,  Mariscus 
pennatiformis,  Melicope  adscendens, 
Melicope  balloui,  Melicope  knudsenii, 
Melicope  mucronulata,  Melicope  ovalis,    . 
Neraudia  sericea,  Nototrichium  humile, 
Peucedanum  sandwicense,  Phyllostegia 
mannii,  Phyllostegia  mollis,  Plantago 
princeps.  Platanthera  holochila.  Remya 
mauiensis,  Sanicula  purpurea,  Schiedea 
haleakalensis,  Sesbania  tomentosa, 
Spermolepis  hawaiiensis, 
Tetramolopium  capillare, 
Tetramolopium  remyi,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense  under  "FLOWERING 
PLANTS"  and  Asplenium  fragile  vat. 
insulate,  Ctenitis  squamigera,  Diellia 
erecta,  Diplazium  molokaiense, 
Phlegmariurus 

(=Lycopodium,=Huperzia)  mannii,  and 
Pteris  lidgatei,  under  "FERNS  AND 
ALLIES"  to  read  as  follows: 

f  17.12    Endangarad  and  threalanad  pianta.     > 

•        *        •        •        * 


SPECIES 


Gciwitilic  niwia 


Common  name 


Historic  range 


FamNy 


Status      When  listed 


Critical 
hat)itat 


Flowering  Plants 


Alectryon  Mahoa U.S.A.  (HI) Saptndaceae E 

macrococcus. 


Argyroxiphium 
sandwicense  ssp. 
macrocephalum. 


ANnahina 


U.S.A.  (HI) Asteraceae  E 


Bidens  micrantha  ssp.    Kookoolau U.S.A.  (HI) Asteraceae  E 

kaiealaha. 

•  *  •                            •                            ■ 

Bonamia  menziesii ....    None U.S.A.  (HI) Convolvulaceae E 

«  •  •                              •                              • 

Brighamta  rockii Pua  ala U.S.A  (HI) Campanulaceae  E 


Cenchrus 
agrimonioides. 


Kamanoowno  U.S.A.  (HI) Poaceae  E 

(sSandtxjr,  agri- 
mony). 


Centaurium 
sebaeoides. 


U.S.A.  (HI)  Qentianaceae  E 

*  •  • 

ChrmonHa  lindseyana    Oha  wai U.SA  (HI) Campanulaceae  E 


Special 
rules 


467 

17.96(a) 

NA 

467 

17.96(a) 

• 

^4A 

467 

17.96(a) 

• 

NA 

559 

17.96(a) 

• 

NA 

480 

17.96(a) 

• 

NA 

592    17.96(a)        NA 

448    17.96(a)         NA 
532    17.96(a)         NA 
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SPECIES 


Historic  range 


Scientific  name 


Common  name 


dermontia 
obtongifolia  ssp. 
mauiensis. 


Oha  wai  U.S.A.  (HI) Campanulaceae  E 


dermontia  samuelii  ..    Oha  wai  U.S.A.  (HI) Campanulaceae  E 

Colubrina  oppositifolia    Kauila U.S.A.  (HI) Rhamnaceae .;..    E 


Cyanea  copelandii         Haha U.S.A.  (HI) 

ssp.  haleakalaensis. 


Cyanea  glatna . 


Haha U.S.A.  (HI) 


Campanulaceae 


Campanulaceae 


Cyanea  grimesiana        Haha U.S.A.(HI)  Campanulaceae  E 

ssp.  grimesiana. 


Cyanea  hamatiflora        Haha U.S.A.  (HI) 

ssp.  hamatiflora. 


Campanulaceae E 

T\atifiora.  , 

kyanea  lobata Haha U.SA  (HI) Campanulaceae  E 

Cyanea  mceldowneyi     Haha U.S.A.  (HI) Campanulaceae  E 

I      .  ... 

Cyrtandra  munroi Halwale U.S.A.  (HI) Gesneriaceae  E 


Dubautia  plantaginea     Naenae U.S.A.  (HI) 

ssp.  humilis. 


Asteraceae 


Flueggea 
neowawraea. 


Mehamehame U.S.A.  (HI) Euphort)iaceae  E 


Geranium  arboreum  ..    Hawaiian  red-flow-        U.S.A.  (HI) 
ered  geranium. 


Geraniaceae 


Geranium  multifkmm     Nohoanu U.S.A.  (HI) Geraniaceae E 

I            .                              .  •                              •                      ■        • 

Gouania  vitifolia  None U.S.A.  (HI) Rhamnaceae E 

Hedyotis  coriacea  Kioele U.S.A.  (HI)  ....„ 

Hedyotis  mannii Pilo U.SA  (HI) 

•  * 

None U.S.A.  (HI) 


Hesperomannia 
artx)rescens. 


Rubiaceae  E 

»                              *      . 
Rut>iaceae  E 

>  • 

Asteraceae  E 


Hesperomannia 
artMJScula. 


Hibiscus 
t>rackenridgei. 


Asteraceae 


None U.S.A.  (HI) 

Mao  hau  hele  U.S.A.  (HI) Malvaceae  E 

Ischaemum  byrone  ...    Hilo  ischaemum U.S.A.  (HI) 


Family  Status      Whenlisted       ^£{  ^^ 


Poaceae 


467    17.96(a)         NA 
666    17.96(a)        NA 

* 

532    17.96(a)        NA 
666    f7.96(a)        NA 

666    17.96(a)        NA 

* 

592    17.96(a)        NA 

*  * 

666    17.96(a)        NA 

* 

467  17.96(a)  NA 
467    17.96(a)         NA 

* 

467    17.96(a)         NA 

* 

666    17.96(a)         NA 

* 

559  17.96(a)  NA 
465  17.96(a)  NA 
467    17.96(a)        NA 

a 

541  17.96(a)  NA 
467    17.96(a)         NA 

* 

480  17.96(a)  NA 
536    17.96(a)        NA 

448    17.96(a)        NA 

559    17.96(a)         NA 

532    17.96(a)        NA 
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SPECIES 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical 
habitat 


Isodendrion  pyrHoKum    WaNne  noho  kula  ...    U.S.A.  (HI) 


Kanaloa  Kohe  malama  U.S.A.  (HI) 

kahootemiensis.  malama  o  Kanaloa. 


Violaceae E 

Fabaceae E 


Upochaela 
kamoten^s. 


Nehe 


U.SA  (HI) Asteraceae  E 

•                             •                              • 
Lysimachia  lydgatei ...    None ;...    U.S.A.  (HI) Primulaceae E 


Mariscus 
pennatifonnis. 


None 


U.S.A.  (HI) Cyperaceae  E 


MeScope  adscendens     Alani U.S.A.  (HI) Rutaceae  E 


Mebcope  baMoui Aiani U.S.A.  (HI) Rutaceae 

.  •  •  • 

MeHcope  knudsenii  ...    Alani U.S.A.  (HI) Rutaceae 


E 
E 


MeScope  (=  Pelaa)         Alani 
mucronulata. 


U.S.A.  (HI) Rutaceae  E 


Melicope  ovaHs  ... 
Neraudia  sericea 


Alani U.S.A.  (HI) Rutaceae  E 

•  •  •                              • 

None U.S.A.  (Hi) Urticaceae  E 

•  •  *  *                                                           • 

NototricNum  humHe  ..  Kului U.S.A.  (HI) Amaranthaceae  E 

•  •  •  •                              • 
Peucedanum  Makou U.S.A.  (HI) Apiaceae E 

sandwicense. 

•  •  *  «                              • 

Phyilostegia  mamii ...  None U.S.A.  (HI) Lamiaceae E 

•  •  •  •                              • 
PhyOostegia  mollis  ....  None U.S.A.  (HI) Lamiaceae E 

•  •         '  •  *                                                           * 

Plantago  prmceps, Laukahi  kuahiwi U.S.A.  (HI) Plantaginaceae E 

•  •                    "  •  •                              • 
Platanthera  hokxhila  None U.S.A.  (HI) Orchidaceae  E 

•  •  *  •                                                           * 

Remya  mauiensis  Maui  remya U.SA  (HI) Asteraceae  E 

•  •  •  •                            .  *    ' 
SaNcula  purpurea None U.S.A.  (HI) Apiaceae E 

•  •          ■  •  •                              » 

Schiedea  None U.S.A.  (HI) Caryophyllaceae E 

haleakalensis. 


Sesbarm  tomentosa  •  Ohai  . 

Spermolepis  None 

hawaaensis. 


U.S.A.  (HI) Fabaceae E 

•                 •            •                              • 
U.S.A.  (HI) Apiaceae E 


Special 
rules 


532  17.96(a)  NA 

666  17.96(a)  NA 

467  17.96(a)  NA 

467  17.96(a)  NA 

* 

559  17.96(a)  NA 

565  17.96(a)  NA 

565  17.96(a)  NA 

530  17.96(a)  NA 

* 

467  17.96(3)  NA 

565  17.96(a)  NA 

559  17.96(a)  NA 

448  17.96(a)  NA 

530  17.96(a)  NA 

■  * 

480  17.96(a)  NA 

448  17.96(a)  NA 

559  17.96(a)  NA 

592  17.96(a)  NA 

413  17.96(a)  NA 

592  17.96(a)  NA 

467  17.96(a)  NA 

559  17.96(a)  NA 

559  17.96(a)  NA 


V 
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SPECIES 


Scientific  name 


Common  name 


Historic  range 


15963 


Family  Status      When  listed        fS  ^SrtS' 


Tetraniotopium 
capillare. 


Pamakani U.S.A.  (HI) 

*  « 

Tetramolopium  remyi     None U.S.A.  (HI) 

* 

Vigrm  o-wahuensis  ....    None U.S.A.  (HI) 


Asteraceae 


Asteraceae 


Fabaceae 


E 

E 


Zanthoxylum 
hawaiiense. 


Ferns  and  Alues 


Ae 


U.S.A.  (HI) Rutaceae  E 


555    17.96(a)         NA 

435    ,1 7.96(a)         NA 

• 
559     17.96(a)         NA 

.  .• 

532     17.96(a)         NA 


Asplenium  fragile  var.     None U.S.A.  (HI) 

*    insulare. 


Ctenitis  squamigera  ..    Paiuoa  U.S.A.  (HI) 


Diellia  erecta Asplenium-leaved         U.S.A.  (HI) 

dietlia. 


Diplazium 
molokaiense. 


None U.S.A.  (HI) 


Aspleniaceae 

* 

Aspleniaceae 

* 

Aspleniaceae 
Aspleniaceae 


E 

E 


Phlegmariums  Wawaeiole U.S.A.  (HI) Lycopodiaceae  E 

(=Lycopodium, 
=Huperzia)  mannii. 


Pteris  lidgatei 


None U.S.A.  (HI) Adiantaceae E 


3^  In  Section  17.96,  as  proposed  to  be 
amended  at  65  FR  66865  (November  7, 
2000),  65  FR  79192  (December  18, 
2000),  65  FR  82086  (December  27, 
2000),  65  FR  83193  (December  29, 
2000),  67  FR  4072  (January  28,  2002) 
and  67  FR  9806  (March  4,  2002),  is 
proposed  to  be  further  amended  as 
follows: 

a.  Revise  introductory  text  of 
paragraph  (a)(l)(i); 

b.  Add  paragraphs  (a)(l)(i)(C);  and 
(a)(l)(i)(D):  and 

c.  Revise  paragraph  (a)(l)(ii). 
The  revised  text  reads  as  follows: 

§17.96    Critical  habitat— plants. 

(a)*  *  * 


553 

17.96(a) 

NA 

553 

17.96(a) 

• 

NA 

559 

17.96(a) 

* 

NA 

553 

17.96(a) 

• 

NA 

467 

17.96(a) 

• 

NA 

553"   17.96(a)         NA 


(D*  *   * 

(i)  Maps  and  critical  habitat  unit 
descriptions.  The  following  sections 
contain  the  legal  descriptions  of  the 
critical  habitat  imits  designated  for  each 
of  the  Hawaiian  Islands.  Existing 
manmade  featines  and  structures  writhin 
the  boundaries  of  the  mapped  unit,  such 
as  buildings,  roads,  aqueducts, 
railroads,  telecommunications 
eqiiipment,  telemetry  antennas,  radars, 
missile  laimch  sites,  arboreta  and 
gardens,  heiau  (indigenous  places  of 
worship  or  shrines),  airports,  other 
paved  areas,  lawns,  and  other  rural 
residential  landscaped  areas  do  not 
contain  one  or  more  of  the  primary 


constituent  elements  described  for  each 
species  in  paragraphs  (a)(l){ii)(A)  and 
(a)(l)(ii)(B)  of  this  section  and  are  not 
included  in  the  critical  habitat 
designation. 
***** 

(C)  Maui.  Critical  habitat  units  are 
described  below.  Coordinates  are  in 
UTM  Zone  4  with  imits  in  meters  using 
North  American  Datum  of  1983 
(NAD83).  The  following  map  shows  the 
general  locations  of  the  13  critical 
habitats  units  designated  on  the  island 
of  Maui. 

[1]  Note:  Map  1 — ^Index  map  follows: 
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Map  1  -  Genera]  L4»catiou  of  Uniti  for  61  Spedei  of  Pbuits 

on  the  Islands  of  Maoi  and  Kahoolawe 


(2)  Maui  A  (3,884  ha;  9,598  ac). 

(/)  Unit  consists  of  the  following 
boundary  points:  745646,  2316064 
746803,  2315452;  745637,  2315818 
745665,  2314941;  746096,  2314837 
746206. 2314955;  747360,  2314536 
747736. 2314302;  748610.  2314192 
748747, 2314163;  748895,  2314089 
749112.  2314006;  749212. 2313881 
749432,  2313730;  749677,  2313678 
749902,  2313524;  749954,  2313416 
750110,  2313242;  750118,  2313199 
750119, 2313198;  750307,  2313068 
750359. 2313038;  750360,  2313038 
750569, 2312799;  750662.  2312593 
750805.  2312435;  750878.  2312325 
750885,  2312412;  750817,  2312575 
750798, 2312594;  750748,  2312588 
750710,  2312845;  750652,  2312855 
750635.  2313002;  750564.  2313116 
750450. 2313241;  750253,  2313328 
749863, 2313784; 749654, 2313910 
749594,  2313898;  749400.  2314013 
749762. 2314025;  749764.  2314245 
749767. 2314498;  748195,  2314901 
747995,  2314988;  747953,  2315158 
747952, 2315160;  747941,  2315192 
747901.  2315370;  747687.  2315584 
747662. 2315928; 747336,  2316180 
747266,  2316401;  747236,  2316433 
747031, 2316482; 746735, 2316514 
746560, 2316570;  746447.  2316671 
746334. 2316643;  746188.  2316678 


745896. 2316785;  745484.  2317026 
187  745643.  2317128; 745694. 2317441 
745981, 2317323;  746078,  2317462 
745728, 2317647; 745798,  2318077 
746162, 2318852;  746391, 2319637 
746984,  2321175;  747501,  2322278 
748133. 2322670;  748262.  2322541 
748568,  2321950;  748627,  2321290 
748509,  2320188;  748746,  2320208 
749101.  2319292;  749101.  2318793 
749178,  2318693;  749408,  2318624 
749723. 2317818;  749700.  2317464 
750392,  2316121;  750302.  2315611 
750386.  2314410;  750482.  2313931 
750575, 2313421; 750722, 2313061 
750842,  2312911;  750962.  2312611 
751022.  2312131;  751082,  2311951 
750911.  2311782;  750812,  2311771 
750542,  2311501;  750482.  2311201 
750440.  2311216;  750386,  2311230 
750328. 2311242;  750279. 2311249 
750263. 2311247;  750252, 2311240 
750122. 2311261; 750063,  2311077 
749987. 2311042;  749908.  2311040: 
749769,  2311083;  749324,  2311150 
748999, 2311226; 748784,  2311284 
748564. 2311384;  748472. 2311441 
748322, 2311471;  748142,  2311441 
747812, 2311501; 747662.  2311441 
747422. 2311441;  746372,  2311591 
746132, 2311561;  745532,  2311531 
745232,  2311591;  745112,  2311681 


744848, 2311671; 
744803, 2311913; 
745003,  2311908; 
745246,  2312013: 
745184,  2312054; 
744998.  2311962; 
744855,  2311959; 
744786,  2311969; 
744574, 2311856; 
744531,  2311866; 
744465,  2311866; 
744523,  2311989; 
744992,  2312075; 
744929,  2312317; 
744734,  2312365; 
744609,  2312328; 
744633,  2312480; 
744785,  2312485; 
744945,  2312517; 
745200,  2312689; 
745009,  2312661; 
745348, 2312974; 
745773,  2313571; 
745113.2313721; 
744964,  2315341; 
745066,  2315830; 
745220,  2316095; 
745156,  2316554; 
745815. 2316715; 
745682, 2316625; 
745660,  2316498; 

Hi)  Note:  Map  2 


744757.  2311853 
744873, 2311930 
745103, 2311941 
745237,  2312047; 
745082, 2312024 
744940,  2311972 
744843,  2311979 
744644,  2311877 
744542,  2311859 
744526,  2311860; 
744468,  2311918 
744820,  2312059 
744984,2312177 
744736,  2312339; 
744653,  2312345 
744558.  2312437 
744722. 2312477 
744871, 2312454 
745143,  2312557; 
745157,  2312692 
744946,  2312990; 
745916,  2313043 
745745,  2313671 
744946,  2313827; 
745081,  2315642 
745211,2315767 
745062.  2316193 
745095,  2316969 
745688, 2316626 
745668,  2316564 
745662,  2316487. 

follows: 
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Map  2  -  Island  of  Maui  -  Ltoit  A 


IilaadorMMd-UBitA 

n  PropowdCritica]  Habitat  Aims 

/\y  PrimaiyKMdt 

/\/  Ekvttkm  (500  ft.  contoun) 


BILUNG  CODE  4310-55-C 

(3)  Maui  Bl  (4,374  ha;  10,808  ac). 

(i)  Unit  consists  of  the  following  84 
boundary  points:  756585,  2312074; 
756481, 2312051;  756356,  2312094; 
756039,  2312114;  755355,  2312353; 
755012, 2312431; 754622, 2312281; 
754412, 2312371;  754172,  2312491; 
753872, 2312521;  753812,  2312461; 
753632, 2312461; 753542. 2312551; 
753182, 2312581;  752556,  2312292; 
752222, 2312191; 751892,  2312011; 
751082, 2311951; 751022, 2312131; 
750962,  2312611;  750842,  2312911; 
750722,  2313061;  750575, 2313421; 
750482,  2313931;  750386.  2314410; 
750302, 2315611;  750392, 2316121; 
749700,  2317464;  749723,  2317818; 
749408,  2318624;  749178,  2318693; 
749101,  2318793;  749101,  2319292; 
748746, 2320208;  749105,  2320225; 
749490,  2320492;  749492,  2320495; 


749509, 
750595, 
750913, 
751504, 
752336, 
753547. 
753684. 
753831, 
754437, 
754566, 
755406, 
755028, 
754650, 
754543. 
755848, 
755848, 
755831, 
755582, 
755852, 
756109, 
756146, 
756646, 


2320507; 
2320522; 
2320748; 
2320850; 
2320652; 
2320078; 
2319160; 
2319264; 
2319134; 
2318549; 
2318356; 
2317961; 
2317540; 
2317112; 
2316599; 
2315712; 
2^15154; 
2314690; 
2314267; 
2313151; 
2313006; 
2312281; 


750442, 
750652, 
751322, 
751662, 
752694, 
753884, 
753794, 
754230* 
754628, 
754986, 
755428, 
754461, 
754692, 
755365, 
755848, 
756262. 
755624, 
756114, 
755926, 
756469. 
756382, 
756765. 


2320667; 
2320703; 
2320818; 
2320812; 
2320488; 
2319664; 
2319238; 
2319264; 
2319014; 
2318675; 
2318339; 
2317666; 
2317372; 
2316415; 
2316598; 
2315298; 
2314782; 
2314411; 
2313985; 
2313228; 
2312300; 
2312104; 


756687,  2312072;  756684,  231207^; 
756585,  2312074. 

[if]  Note:  See  Map  3: 

(4)  Maui  B2  (362  ha;  893  ac). 

(i)  Unit  consists  of  the  following  26 
boundary  points:  748262,  2322541; 
748133, 2322670;  749321,  2323406; 
749364, 2323069;  749536,  2322742; 
749536, 2322742;  749537,  2322740; 
749637,  2322549;  749783,  2322650; 
749455,  2323474; 750016,  2323841; 
750018. 2323839; 750033, 2323848; 
751197,  2322401;  750188,  2321953; 
750152,  2322162;  749940,  2322307; 
749812, 2322559; 749759, 2322545; 
749742, 2322463;  749858,  2322275; 
749993,  2321907;  748635,  2321367; 
748627, 2321290;  748568,  2321950; 
748262, 2322541. 

(ii)  Note:  Map  3  follows: 
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(5)  Maui  CI  (23  ha;  56  ac). 

(i)  Unit  consists  of  the  following  20 
boundary  points:  coastline;  747250, 
2326499;  747257,  2326478;  747007, 
2326430;  746884,  2326397;  746799, 
2326342; 746739,  2326262;  746652, 
2326280: 746642, 2326406;  746544, 
2326446;  746341,  2326386;  746294, 
2326499;  746180.  2326580;  745984. 
2326637; 745796,  2326602;  745709, 
2326596;  745622.  2326620;  745300. 
2326566; 745260.  2326492;  745179, 
2326343;  745158.  2326345;  coastline. 

[ii)  Note:  See  Map  4: 

(6)  Maui  C2  (10  ha;  24  ac). 

(i)  Unit  consists  of  the  following  14 
boundary  points:  coastline;  747287, 
2326549;  748409,  2326346;  748368, 
2326302;  748229,  2326384;  748109, 
2326548;  747979,  2326564;  747917, 
2326610;  747839,  2326650;  747684, 
2326547; 747619, 2326463;  747536, 
2326537; 747403, 2326505;  747381, 
2326532;  747287,  2326549;  coastline. 

[ii)  Note:  See  Map  4: 

(7)  Maui  C3  (162  ha;  400  ac). 

(i)  Unit  consists  of  the  following  96 
boundary:  coastline;  754099,  2324756; 
754053, 2324754;  753955,  2324768; 
753953. 2324779:  753930.  2324862; 
753759,  2325028;  753669. 2325092; 
753524, 2325277;  753446,  2325286; 
753388,  2325342;  753325.  2325353; 
753^252,  2325321;  753085,  2325303; 


753034, 
752865, 
752879, 
752828, 
752722, 
752615, 
752438, 
752501. 
752189. 
752138, 
751898, 
751804, 
751714, 
751547, 
751525. 
751475. 
751461. 
751251. 
751187. 
751071. 
751010. 
750957. 
750973. 
750801. 
750779. 
750549. 
750482. 
750607. 
750617. 
750225. 
750157. 
750143, 
749976. 
749392. 


2325242 
2325227 
2325424 
2325443 
2325261 
2325470 
2325416 
2325617 
2325668 
2325733 
2325842 
2325709 
2325826 
2325578 
2325510 
2325549 
2325837 
2325921 
2325954 
2325948 
2325866 
2325952 
2326051 
2326107 
2326281 
2326248 
2326366 
2326484 
2326668 
2326707 
2326750 
2326932 
2327272 
2327324 


752911. 
752886. 
752841. 
752732, 
752662, 
752535, 
752516, 
752373, 
752167, 
751990, 
751835. 
751734, 
751630, 
751562, 
751492, 
751455, 
751273, 
751203, 
751123, 
751040, 
750988, 
750990, 
750852, 
750821, 
750598, 
750486, 
750526. 
750622. 
750334. 
750174. 
750156. 
750116. 
749806. 
749324. 


2325108 
2325361 
2325439 
2325363 
2325341 
2325474 
2325578 
2325646 
2325700: 
2325840 
2325769 
2325826 
2325733 
2325516 
2325530 
2325734 
2325927 
2325906 
2325981 
2325902 
2325906 
2326027 
2326051 
2326193 
2326312 
2326298 
2326443 
2326624 
2326780 
2326716 
2326762 
2326995 
2327368 
2327133 


749250,  2327018;  749018.  2327093; 
748987. 2327015;  748913.  2327003; 
748859, 2326865;  748906,  2326824; 
748978, 2326817;  748990,  2326759; 
748786,  2326666;  748648,  2326684; 
748567, 2326639;  748572. 2326561; 
748637, 2326459;  748673,  2326373; 
748516,  2326423;  coastline. 

(ill  Note:  Map  4: 

(8)  Maui  C4  (162  ha;  400  ac). 

(i)  Unit  consists  of  the  following  64 
boiindaiy  points:  coastline;  758803, 
2318519;  758442,  2318485;  758421. 
2318506;  758366.  2318516;  758267. 
2318469;  758209.  2318463;  758200. 
2318729; 758196. 2318869;  757790. 
2319126; 758013. 2319396;  757861. 
2319563; 757862. 2319690; 757794. 
2319720;  757771.  2319757;  757734. 
2319748;  757626.  2319942;  757267. 
2320057;  757061.  2320021;  756963. 
2320372; 756833.  2320832;  757033. 
2321273; 757038. 2321301;  757031, 
2321316;  757019,  2321449;  757019, 
2321491;  757069,  2321583;  757108, 
2321658;  757128,  2321761;  757132, 
2321784; 757130,  2321785;  756805, 
2321814;  756813.  2322040;  756862. 
2322355; 756815. 2322353;  756814. 
2322353; 756730. 2322336;  756575. 
2322315; 756442. 2322315;  756382. 
2322329:  756036.  2322156;  755962. 
2322490;  755784.  2322847;  755781. 
2322847;  755680.  2322859:  755664, 


liCOfill 
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2322913;  755630.  2322976;  755592. 
2323043; 755592,  2323144;  755551, 
2323181; 755467, 2323256; 755454, 
2323349; 755417,  2323374;  755396, 


2323441;  755393,  2323463;  755322, 
2323443;  755306,  2323674;  755295, 
2323702;  755254,  2323811;  755229. 
2323833; 755153. 2323833; 755144. 


2323974; 755056.  2324045;  754981. 
2324021;  754880.  2324041;  coastline, 
(ii)  Note:  Map  4  follows: 

BH.UNG  CODE  4310-SS-P 


Map  4  -  bland  of  Maui  -  Umts  CI,  C2,  C3,  C4 


Pacific 
Ocean 


btoad  erMMl  -  Uaitt  CI,  C2,  C3,  C4 


rn  PropoMd  Critical  HaMitAntt 

/Sy  Primny  Roadi 

/Sy  Elevati(»(SOOft.caalo(iri) 


BILLING  CODE  4310-55-C 

(9)  Maui  Dl  (6.950  ha;  17.175  ac). 

[i]  Unit  consists  of  the  following  180 
boundary  points:  754826.  2304297; 
754770, 2304254;  754643,  2304333; 
754542,  2304415;  754486,  2304579; 
754439, 2304653;  754437, 2304765; 
754349,  2304956;  754319,  2305108; 
754214. 2305093;  754258. 2304902; 
754278, 2304785;  754351,  2304474; 
754255, 2304192; 754171,  2304150; 
754065,  2304164;  753825,  2304139; 
753832, 2304195;  753675.  2304217; 
753611. 2303762; 753431.  2303730; 
753285. 2303705;  753152.  2303682; 
753304.  2304113;  753310,  2304130; 
753367,  2304292:  753234,  2304365; 
753213. 2304104;  753136.  2303909; 
753136. 2303653: 753042.  2303454; 
752244.  2304494;  749843.  2303965; 
748359. 2304949: 747572.  2305437; 
747183. 2306649;  746219.  2306757; 
746690. 2307032;  746584.  2307222; 
746574.  2307254;  746905.  2307584; 
746773,  2307831:  746428.  2308069; 
745859.  2309952:  745861.  2309954; 
745855. 2309967;  745848,  2309987; 
746252, 2310016;  748094,  2310374; 
748180,  2310466;  747274. 2310703; 


745970. 

745591. 

744982. 

744842. 

745112, 

745532. 

746372. 

747662. 

748142. 

748472. 

748784. 

749324. 

749908. 

750063, 

750252, 

750279, 

750386, 

750482, 

750812, 

751082, 

752222, 

753182, 

753632, 

753872, 

754412, 

755012, 

756039, 

756481. 


2310264; 

2310776; 

2311291; 

2311603; 

2311681; 

2311531; 

2311591; 

2311441; 

2311441; 

2311441; 

2311284; 

2311150; 

2311040; 

2311077; 

2311240; 

2311249: 

2311230; 

2311201; 

2311771; 

2311951; 

2312191; 

2312581; 

2312461; 

2312521; 

2312371; 

2312431: 

2312114; 

2312051: 


745771, 

745359, 

744842, 

744848, 

745232, 

746132, 

747422, 

747812, 

748322, 

748564, 

748999, 

749769. 

749987, 

750122, 

750263, 

750328, 

750440, 

750542, 

750911, 

751892, 

752556, 

753542, 

753812, 

754172, 

754622, 

755355. 

756356, 

756585, 


2310115; 

2311057: 

2311439; 

2311671; 

2311591; 

2311561; 

2311441; 

2311501; 

2311471; 

2311384; 

2311226; 

2311083; 

2311042; 

2311261; 

2311247; 

2311242; 

2311216; 

2311501; 

2311782; 

2312011; 

2312292; 

2312551; 

2312461; 

2312491; 

2312281; 

2312353: 

2312094; 

2312074: 


756684, 

756172, 

756067, 

756382, 

756092, 

755636, 

755459, 

755230, 

754820, 

755295, 

755661, 

756085. 

756497, 

756918, 

757238, 

756883, 

756824. 

757267, 

756439, 

755765, 

756194, 

756270, 

755931. 

755806. 

755624. 

755377. 

755163, 

754857, 


2312072; 

2311897; 

2311803; 

2311473; 

2311244; 

2311122; 

2311035; 

2311019; 

2310941; 

2310580; 

2310703; 

2310888; 

2310849; 

2310584; 

2310389; 

2309679; 

2309443; 

2308822; 

2308822; 

2308074; 

2308023; 

2307644; 

2307335; 

2307294; 

2306756; 

2306367; 

2306105; 

2305996; 


756262, 

756000, 

756198, 

756421, 

755806, 

755635, 

755355, 

754988, 

754711, 

755366, 

755887, 

756316, 

756724, 

756967, 

757267, 

757090, 

756958, 

756558, 

756252, 

756072, 

756279, 

756186, 

755732, 

755803, 

755515, 

755319, 

755078, 

754614. 


2311897; 

2311819: 

2311730; 

2311340; 

2311216; 

2311122; 

2310968; 

2311042; 

2310770; 

2310585; 

2310863; 

2310888; 

2310720; 

2310340; 

2309857: 

2309531: 

2309254; 

2308999; 

2308927; 

2308080; 

2307861; 

2307440; 

2307367; 

2307043; 

2306552; 

2306243; 

2306075; 

2305982; 
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754412.  2306019;  754341.  2306032; 
754346.  2305896;  754412,  2305877; 
755139. 2305668;  755828,  2305033; 
755089. 2305043;  755087. 2305045; 
754979.  2305016;  754831.  2305142; 
754540.  2305162;  754515.  2305057; 
754621. 2304863;  754699.  2304812; 
754760.  2304616;  754782.  2304447; 
754796,2304431. 
(i7)Unit  excludes  three  areas: 

[A)  Bounded  by  the  following  five 
points  (6  ha.  15  ac):  748930  2305439. 
749226  2305793.  749363  2305641. 
749057  2305433.  748930  2305439. 

(B)  Bounded  by  the  following  20 
points  (62  ha,  153  ac):  754495.  2306605; 
754472. 2306625;  754334.  2306901; 


754090. 2307018;  754065.  2307098; 
754087. 2307266;  754141.  2307512; 
754162. 2307496;  754243.  2307436; 
754381. 2307316;  755039.  2307210; 
755145. 2307181;  755188.  2307116; 
755155. 2306981;  755028.  2306781; 
754890. 2306567;  754808.  2306523; 
754788. 2306512; 754588.  2306523; 
754495. 2306605. 

(Q  Bounded  by  the  following  nine 
points  (5  ha.  13  ac):  754959.  2307449; 
75525.  2307432;  755657.  2307376; 
755428, 2307345;  754834,  2307383; 
754579, 2307430;  754778.  2307426; 
754839. 2307410; 754959. 2307449. 

iiii)  Note:  See  Map  5. 

[10)  Unit  D2  (  212  ha;  523  ac). 


(/)  unit  consists  of  the  following  22 
boundary  points:  756769.  2303771; 
756914. 2303864; 757007. 2303958 
757058.  2304068;  757053.  2304123 
757104.  2304208;  757198,  2304267 
757206, 2304365;  757138,  2304395 
757037,  2304471;  756959,  2304605 
757541, 2304994;  758421,  2304900 
758402. 2304566; 758427.  2304491 
758605. 2304369;  758716.  2304323 
758665. 2303805;  758615.  2303558 
758067. 2303509;  756894.  2303623 
756774. 2303746. 

[ii]  Note:  Map  5  follows: 

HUINQ  COOC  4310-SS-P 


Nfap5-lilmdofMMii-UmliDlandD2 


n  PrapoMdQilkalHabiWAnM 

/\y  PriBHtyRoedi 

/\/  Elevatiaa(SOOft.Gailoin) 


ill)  Maui  E  (1.389  ha;  3.432  ac). 
(i)  Unit  consists  of  eight  boundary 
points:  768269.  2295601:  773018, 


2295761;  772962.  2295591; 772608. 
2295140;  772130,  2294513;  772758, 


2293858; 772784, 2292323; 768006, 
2292863. 
[ii)  Note:  Map  6  follows: 
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Map  6 -Island  of  Maui- Unit  E 


IifauidofM«d-UiittE 

r~|  PropoMd  Critical  Habitat  Areas 

y\/  PrimafyRoada 

/\/  Elev«tioa(SOOft.coatDiin) 


(12)  Maui  F  (144  ha;  357  ac). 

(j)  Unit  consists  of  the  following  19 
boundary  points:  coastline.  771282, 
2278049; 771207, 2278581;  773349, 
2278461; 773296,  2277638;  773294, 


2277610;  coastline.  Coastline;  771941, 
2277804; 772001, 2278009;  771861. 
2277996;  771858.  2277785;  coastline. 
CoasUine;  772291.  2277823;  772291, 
2277823; 772464, 2277817;  772464, 


2277818; 772464. 2277873;  772302. 
2277904;  coastline.  Coastline;  772830, 
2277758; 772839, 2278087;  772691, 
2278009;  772697,  2277944;  coastline, 
(ii)  Note:  Map  7  follows: 
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M^T-MmdofKtoii-UnitF 


PadllcCX»an 


ifMairi-IMtr 


n  PrapoMd  Critical  IUmMAicm 

/\y  PriniKyRoadi 

/\/  Eleviboa(500t.oaatoun) 


(13)  K4aui  Gl  (4  ha;  10  ac). 

(i)  Unit  consists  of  the  following  21 
boundary  points:  coastline;  793988, 
2310722;  793988.  2310722;  793988, 
2310722;  793937,  2310735;  793898. 
2310767;  793920,  2310825;  793940. 
2310881;  793932,  2310893;  793907, 
2310933;  793885,  2310962;  793833. 
2311001; 793781,  2311037;  793768, 
2311053;  793690,  2311134;  793635, 
2311144;  793527,  2311157;  793498. 
2311183;  793411.  2311267;  793362. 
2311345; 793988. 2310722;  793988, 
2310722;  coastline. 

[)i\  Note:  See  Map  8: 

(14)  Maui  G2  (.8  ha;  2  ac). 

(i)  Unit  consists  of  the  following  21 
boundary  points:  coastline;  794253, 
2311026;  794246,  2311002;  794240. 
2310987;  794220.  2310955;  794200, 
2310914; 794190.  2310902;  794182, 
2310899;  794171,  2310899;  794168, 
2310900;  794162,  2310906;  794162, 
2310935;  794166,  2310959; 794169. 
2310967;  794202,  2311009;  794211. 
2311034;  794222,  2311052;  794246. 
2311078;  794258.  2311082;  794263. 
2311080;  794265.  2311076;  794265, 
2311065;  coastline. 


{Us  Note:  See  Map  8: 
{ISS  Maui  03  (7  ha;  16  ac). 
(i)  Unit  consists  of  the  following  22 
boundary  points:  coastline;  794814, 
2310166;  794778.  2310176;  794756, 
2310192; 794756, 2310217;  794742. 
2340240;  794733.  2310282;  794728. 
2310324; 794711, 2310345;  794706. 
2310368;  794665.  2310393;  794632. 
2310428;  794625.  2310446;  794622. 
2310523;  794573. 2310595;  794491. 
2310645;  794326.  2310728;  794258, 
2310741;  794222.  2310764;  794118, 
2310718; 794053, 2310679;  794040, 
2310715;  794043,  2310738;  coastline. 
[jiS  Note:  See  Map  8: 
{16)  Maui  G4  (22  ha;  53  ac). 
(i)  Unit  consists  of  the  following  14 
boundary  points:  coastline;  798949, 
2307406;  798949,  2307406;  798884, 
2307470;  798940,  2307502;  798924, 
2307613;  798829.  2307836;  798733. 
2308042;  798749.  2308233;  798718. 
2308487; 798631, 2308684;  798419. 
2308844; 798296. 2309004;  797985. 
2309037;  798021,  2309124;  coastline. 
\ji\  Note:  See  Map  8: 
(17)  Maui  G5  (31  ha;  77  ac). 


(i)  Unit  consists  of  the  following  27 
boundary  points:  coastline;  801972. 
2305512; 801990,  2305372;  801833, 
2305382; 801626,  2305463;  801466, 
2305444;  801320,  2305260;  801117. 
2305232;  801018, 2305293;  800891. 
2305373; 800731.  2305387;  800581, 
2305284; 800472, 2305307; 800265, 
2305505; 800166,  2305599;  800152, 
2305712;  800147,  2305849;  800190. 
2305990;  800138,  2306094; 800001, 
2306188; 799879,  2306263;  799874. 
2306386;  799789. 2306428;  799723. 
2306527;  799657.  2306626;  799606. 
2306800;  799516.  2306902;  799516. 
2306902;  coastline. 

(ii)  Note:  See  Map  8: 

(18)  Maui  G6  (11  ha;  27  ac). 

(j)  Unit  consists 'of  the  following  14 
boundary  points:  coastline;  811982. 
2301617; 811982.  2301617;  811936. 
2301585;  811916. 2301671;  811945. 
2301774; 812026, 2301885; 812133. 
2301927;  812193.  2301995;  812092. 
2302061; 811938.  2302135;  811849. 
2302164;  811717. 2302172;  811546. 
2302307;  811596.  2302341;  coastline. 

(ji)  Note:  Map  8  follows: 

BNJJNO  COOE  4310-SS-P 
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Map  8  -  Island  of  Maui  -  Units  G1.G2.G3.G4,G5.G6 


bfaud  of  Maid  -  UritB  Gl  -  G< 

i^n  Propoied  Critical  Habitat  Areai 
^\y  PrimvyRoadi  • 
/Sy  Elevatian(SOOft.coatoiin) 


BHXiNG  CODE  4310-S5-C  778986.  2288684;  779070, 

(19)  Maui  H  (14,101  ha;  34,843  ac).  779131,  2288792;  779251, 

(i)  Unit  consists  of  the  following  133  779401.  2288972;  779851, 

boundary  points:  792545,  2288808;  780061,  2289062;  780151, 

792970,  2287110;  788115, 2284625;  780576,  2289283;  780841, 

788254,  2284423;  786255,  2283830;  781388. 2289777; 781591. 

785721.  2283591;  785909.  2283329;  781861.  2290202;  782491. 

784364. 2282634;  784741.  2282683;  782851, 2290952;  783541. 

785687.  2282923;  787384.  2283423;  783871. 2291402;  784171. 

788910. 2284092; 791757.  2285370;  784323. 2291635;  784473. 

792012, 2284972; 792107, 2284459;  784623,  2291725;  784683, 

792107, 2284163;  789675.  2283199;  784826. 2291868;  784854, 

786085.  2281630;  781021.  2279811;  784917.  2291907;  784912. 

774426. 2279632;  774487.  2280204;  785313,  2291995;  785613, 

773607. 2281357;  774563.  2281463;  785823.  2292175;  785940. 

775099. 2281680;  775397.  2282390;  785941, 2292306;  785946. 

775684.  2285109;  774276. 2285496;  786063. 2292445;  786151. 

774305. 2285732;  774421.  2285732;  786211.  2292452;  786511. 

774601. 2285942;  774871.  2286062;  786631,  2292122;  787201, 

774961,  2286242;  775201,  2286392;  787561.  2291702;  787951. 

775501,  2286512;  775711.  2286572;'  788131.  2291492;  788341. 

775801. 2286842;  775981.  2286962;  788641.  2291432;  789031. 

776221. 2286932;  776431.  2287082;  789720.  2291522;  790086. 

776611. 2287292;  776731,  2287292;  790230. 2291432;  790950. 

776791.  2287382;  776881.  2287322;  791730,  2291582;  792480, 

777091,  2287322:  777241,  2287472;  792750.  2291702;.  793014. 

777211. 2287742; 777481.  2287862;  793450. 2291683;  793671, 

777661. 2288072;  778111.  2288132;  794207,2291635;  794432. 

778136. 2288218;  778221.  2288151;  794523. 2291573;  794614. 


2288768; 

2288792; 

2289092; 

2289182: 

2289542; 

2290022; 

2290652; 

2291072; 

2291462; 

2291725; 

2291725; 

2291851; 

2291915; 

2292265; 

2292307; 

2292314; 

2292452; 

2292242; 

2292092; 

2291582; 

2291522; 

2291522; 

2291458; 

2291672; 

2291702; 

2291770; 

2291645; 

2291674; 

2291434; 


795213. 2291075; 795299.  2291051; 
795400,  2290907;  795821,  2290462; 
795807.  2290385;  795864.  2290318; 
796008.  2290304;  796061.  2290232; 
796133,  2290112;  796195,  2290069; 
796310.  2290016;  796427.  2289780; 
796453.  2289731;  796458.  2289724; 
796453.  2289665;  794488.  2289840; 
791401, 2289270;  789965,  2288718; 
789343. 2291348; 787469. 2291492; 
786580. 2289125; 787793.  2286254; 
790244. 2287538;  790161.  2287892. 

(u)  Unit  excludes  two  areas: 

(y4)  Bounded  by  the  following  seven 
points  (162  ba.  400ac):  776764. 
2286552;  778589.  2286255;  778519, 
2285877; 776631.  2285401;  776280. 
2285436; 776669.  2286345;  776764. 
2286552. 

(B)  Bounded  by  the  following  1 1 
points  (58  ha.  143  ac):  782337.  2285709; 
782398. 2285481; 781035.  2285187; 
781028. 2286132;  781029.  2286198; 
781305.  2286239;  781412,  2285729; 
781455, 2285500;  781459,  2285501; 
781459, 2285501;  782337,  2285709. 

(iii)  Note:  Map  9  follows: 

BILUNG  CODE  4310-6»-P 
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Map  9  -  bland  of  Maui -U^H 


labadoTMnd-UattH 

n  Propowd  Critical  lUbiM  ATM 
^\y  PrinwyRoadi 
/Sy  Elev«ioo(SOOft.oaiiloun) 


BILUNGCOOe  4310-45-P 

(20)  Maui  II  (1.862  ha;  4,601  ac). 

(i)  Unit  consists  of  the  following  61 
boundary  points:  788755,  2298314; 
788934, 2298211;  788932,  2298142; 
789003.  2297908;  789137,  2297528; 
789205,  2297438;  789207,  2297318; 
789096. 2297113; 789049, 2296968; 
788869. 2296843;  788619,  2296647; 
788580, 2296262;  788460.  2296022; 
788165. 2295603;  787886,  2295369; 
787844, 2295067;  787660,  2294754; 
787231.  2294372;  786737.  2293972; 
786661, 2293742;  786430.  2293387; 
786421, 2292812;  786299,  2292576; 
786151. 2292452;  786063,  2292445; 
785946.  2292314;  785941.  2292306; 
785940,  2292307;  785823,  2292175; 
785613, 2292265; 785313,  2291995; 
784912.  2291915;  784917.  2291907; 
784854, 2291851;  784826.  2291868; 
784683. 2291725;  784623.  2291725; 
784473, 2291725;  784323.  2291635; 
784171. 2291462;  783871.  2291402; 


783541. 2291072;  782851.  2290952; 
782491. 2290652;  781861.  2290202; 
781591. 2290022;  781388, 2289777; 
780841, 2289542;  780576,  2289283; 
780151, 2289182;  780061,  2289062; 
779851.  2289092;  779401.  2288972; 
779251.  2288792;  779131.  2288792; 
779070. 2288768;  780400.  2290082; 
780380. 2290097;  788189.  2297787; 
788162.  2297781. 
(u^  Note:  See  Map  10. 

(21)  Maui  12  (680  ha;  1.680  ac). 

(j)  Unit  consists  of  the  following  11 
boundary  points:  784570,  2295895; 
784440.  2295690;  782956.  2294207; 
782421, 2293422;  782263.  2293191; 
782187. 2293615;  781338.  2294254; 
780818. 2294804;  781473.  2295735; 
782282. 2296409;  782585.  2297193. 

(ii)  Note:  See  Map  10. 

[22)  Maui  13  (452  ha;  1.117  ac). 

(i)  Unit  consists  of  the  following  six 
boundary  points:  781340.  2292025; 
780754.  2291599;780373. 


2290270:780279,  2290173;778396, 
2291591:779749,  2293351. 

{iii  Note:  See  Map  10. 

(23)  Maui  14  (497  ha;  1.227  ac). 

(i)  Unit  consists  of  the  following  31 
boundary  points:  778136.  2288218; 
778111.  2288132;  777661,  2288072; 
777481, 2287862;  777211,  2287742; 
777241, 2287472; 777091, 2287322; 
776881.  2287322; 776791. 2287382; 
776731.  2287292;  776611.  2287292; 
776431, 2287082; 776221, 2286932; 
775981.  2286962;  775801,  2286842; 
775711, 2286572;  775501,  2286512; 
775201.  2286392;  774961.  2286242; 
774871, 2286062; 774601. 2285942; 
774421.  2285732;  774305.  2285732; 
774368,  2286253;  775008,  2287236; 
774920.  2287996;  775155,  2288309; 
775846. 2288444; 776207. 2289144; 
777437.  2288634; 777822. 2288467. 

{ii)  Note:  Map  10  follows: 
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10  -  Island  of  Maui  -  Unit  II,  12,  D.  M 


biaad  of  Mwri  -  Uait  II.  12, 13, 14 

rn  PropoMd  Critical  HriHWAittt 

/\y  PlimKyRoadt 

/\y  Elevatioa(SOOft.coiitom) 


1    0    I ? 


BIUJN6  CODE  4310-5S-C 

(24)  Maui  J  (5.790  ha;  14.308  ac). 

(i)  Unit  J  consists  of  the  following  93 
boundary  points:  786211.  2292452; 
786151. 2292452;  786299,  2292576; 
786421.  2292812;  786430.  2293387; 
786661, 2293742;  786737,  2293972; 
787231, 2294372;  787660,  2294754; 
787844,  2295067;  787886.  2295369; 
788165, 2295603;  788460,  2296022; 
788580, 2296262; 788619, 2296647; 
788869,  2296843;  789049,  2296968; 
789096, 2297113;  789207,  2297318; 
789205, 2297438;  789137,  2297528; 
789003,  2297908;  788932,  2298142; 
788934,  2298206;  788942,  2298202; 
790992,  2297103;  791410,  2296897; 
791825. 2296690;  792099.  2296555; 


792241. 
793071, 
793699. 
793949, 
794610. 
796387, 
800349, 
800469, 
800636, 
800620, 
798490, 
798374, 
798165, 
796458, 
796427, 
796195, 
796061, 


2296484; 
2296070; 
2295758; 
2295528; 
2295512; 
2295350; 
2295462; 
2295252; 
2295040; 
2295038; 
2292539; 
2292403; 
2291162; 
2289724; 
2289780; 
2290069; 
2290232; 


792656, 
793542, 
793717, 
794430, 
795570, 
799935, 
800349, 
800469, 
800632, 
799311, 
798357, 
798056, 
796545, 
796453, 
796310, 
796133, 
796008, 


2296277; 
2295836; 
2295735; 
2295549; 
2295362; 
2295528; 
2295342; 
2295162; 
2295034; 
2293503; 
2292680; 
2292031; 
2290807; 
2289731', 
2290016; 
2290112; 
2290304; 


795864,  2290318;  795807,  2290385 
795821,  2290462;  795400, 2290907 
795299, 2291051;  795213, 2291075 
794614, 2291434;  794523,  2291573 
794432, 2291674;  794207.  2291635 
793671, 2291645;  793450,  2291683 
793014,  2291770;  792750,  2291702 
792480,  2291702;  791730,  2291582 
790950,  2291672;  790230.  2291432 
790086, 2291458;  789720,  2291522 
789031, 2291522;  788641,  2291432 
788341,  2291522;  788131,  2291492 
787951, 2291582;  787561,  2291702 
787201,  2292092;  786631,  2292122 
786511, 2292242;  786211,  2292452 

(ii)  Note:  Map  11  follows: 

BHJJNG  0006  4310-S»-P 
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Map  n  -  Maid  of  Maui  -  Unit  J 


lihadarMairf-UBltJ 


n  PrapoMdCrilMalHiMMAnM 

/Sy  PrimiyRoMb 

/S/  Elev«ioB(SOOft.ooalnn) 


(25)  Maui  K  (5.464  ha;  13.502  ac).  801760.  2294574;  800906,  2294922 

(i}  Unit  consists  of  the  following  39  800636.  2295040;  800469,  2295162 

boundary  points:  798586,  2290348;  800469,  2295252;  800349,  2295342 

801847, 2291015;  801917,  2291085;  800349, 2295462;  800379,  2295672 

801389. 2291758;  801145,  2291990;  801296, 2295690;  802992,  2299556 

801037, 2292402; 800743. 2293514;  804200.  2299306;  806459.  2298838 

800900. 2294126;  801147.  2294134;  808913. 2296912;  805053.  2293181 

801376.  2294265:  801594.  2294228;  808301.  2291412;  806062.  2289747 


804741.  2291728;  804598.  2289317; 
803684. 2289877;  803574. 2289704; 
803114,  2290141;  801935,  2289265; 
800788,  2289185;  800342,  2289966; 
799912,  2289966;  799418,  2289552; 
799083.  2289679;  798541,  2290221. 

(ii)  Note:  Map  12  follows: 
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Map  12- bland  ofMaui- Unit  K 


UaadcTMaoi-UaitK 

r~l  Prapowd  Critical  HabititAnu 

/\y  PrimaryRoMb 

/\/  Efevatioo(SOOft.oaataun) 


[26)  Maui  L  (4,612  ha;  11,396  ac). 

(i)  Unit  consists  of  the  following  66 
boundary  points:  784691.  2306143; 
785374, 2306329;  785968,  2306418; 
786589, 2306409;  786953,  2306374; 
789090,  2305904;  789515,  2306162; 
790281,  2306097;  790360,  2305448; 
791696, 2304712;  791781.  2304297; 
791627,  2303742;  791264,  2303330; 
791158.  2302616;  791550.  2301582; 
.790503. 2302354;  790198.  2302345; 
789906. 2301556;  791083.  2300859; 
791175. 2300611;  794821.  2299526; 


795483, 
796226, 
797292, 
797739, 
799102, 
800379, 
799935, 
795570, 
794430, 
793717, 
794014, 
788433, 


2299193; 
2298998; 
2298791; 
2295646; 
2295662; 
2295672; 
2295528; 
2295362; 
2295549; 
2295735; 
2295603; 
2301564; 


795907, 2298874;  787081,  2302528;  787078,  2302530; 

797155, 2298832;  787025, 2302567; 785551.  2302746; 

797592. 2295644;  785950. 2302240;  785443,  2302303; 

797990, 2295649;  785422,  2302623;  785067.  2302898; 

800430.  2295679;  784947. 2303017;  784875.  2303047; 

800349. 2295462;  784803.  2303101;  784660. 2303678; 

796387, 2295350;  783583,  2303838;  783559,  2304310; 

794610,  2295512;  783487, 2304404;  783488,  2304406; 

793949, 2295528;  783486, 2304406;  783228,  2304747; 

793699,  2295758;  783196,  2305076;  783422,  2305338; 

796710. 2295634;  784075. 2305511. 

788429.  2301566;  (ii)  Note:  Map  13  follows: 
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(27)  Maui  M  (2  ha;  6  ac). 

(j)  Unit  consists  of  the  foUowing  six  boundary  points:  744481.  2311471;  744357,  2311489;  744330,  2311543;  744340. 
2311642;  744511,  2311612;  744481,  2311471. 
(ii)  Note:  Map  14  follows: 
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n  PrapowdCriticd  Habitat  Amt 

^\J  PrinaiyRoadi 

/\/  E>evation(500ft.oaiiloun) 


BHJJNG  COOE  4310-S5-C 

Table  (a)(1)(i)(C).  Protected  Species  Within  Each  Critical  Habitat  Unit  for  Maui 


Unit  nam^ 


Maui  A 


Maul  B 

MaulC 
MaulD 


Maui  E  . 
Maui  F  . 
MauiG 

Maui  H 


Species  occupied 


Maui  I 


Clermontia  Mongifolia  ssp.  mauiensis.  Colubrina  oppositifolia, 
Ctenitis  squamigera,  Cyanea  lobata,  Cyrtandra  munroi, 
Remya  mauiensis,  Sanicula  purpurea. 

Cyanea  lobata.  Hesperomannia  arborescens.  Phlegmariurus 
mannii.  Platanthera  holochila,  Plantago  princeps,  Pteris 
lydgatei,  Sanicula  purpurea. 

Centaurium  sebaeoides,  Sesbania  tomentosa 

Ctenitis  squamigera,  Cyanea  glabra,  Cyanea  grimesiana  ssp. 
grimesiana,  Cyanea  lobata,  Diellia  erecta,  Dubautia 
plantaginea  ssp.  humilis,  Hedyotis  coriacea,  Hedyotis  mannii, 
Hesperomannia  arbuscula.  Hibiscus  brackenridgei, 
Lysimachia  lydgatei,  Neraudia  sericea,  Phlegmariunis  mannii. 
Platanthera  holochila,  Pteris  lydgatei,  Remya  mauiensis, 
Spermolepis  hawaiiensis,  Tetramolopium  capillare. 

Bonamia  menziesii.  Hibiscus  brackenridgei. 

Vigria  o-wahuensis. 

Ischaemum  byrone 

Alectryon  macrococcus,  Bidens  micrantha  ssp.  kalealaha, 
Bonamia  menziesii,  Cenchnjs  agrimonioides,  Flueggea 
neowawraea.  Geranium  artmreum,  Lipochaeta  kamolensis, 
Melicope  adscendens,  Melicope  knudsenii,  Melicope 
mucronulata,  Neraudia-  sericea,  Phlegmariurus  mannii, 
Sesbania  tomentosa,  Spermolepis  hawaiiensis,  Zanthoxylum 
hawaiiense. 

Diellia  erecta,  Diplazium  mdokaiense.  Geranium  arboreum 


Species  unoccupied 


Alectryon  macrococcus,  Cyanea  glabra/  Gouania  vitifolia, 
Hedyotis  mannii,  Hesperomannia  arbuscula,  Phlegmariunis 
mannii,  Platanthera  hok)Chila,  Plantago  princeps,  Pteris 
lydgatei. 

Clennontia  obtongifolia  ssp.  mauiensis,  Ctenitis  squamigera, 
Cyrtandra  munroi,  Diplazium  mdokaiense. 

Brighamia  rockii. 

Cenchms  agrimonioides,  Clennontia  oblongifolia  ssp. 
mauiensis,  Cyrtandra  munmi,  Diplazium  molokaiense, 
Gouania  vitifolia,  Isodendrion  pyrifolium,  Peucedanum 
sandvncense,  Plantago  princeps,  Sanicula  purpurea, 
Tetramotopium  remyi 


Brighamia  rockii,  Mariscus  pennatifomtis,  Peucedanum 
sandwkxnse 

Argyroxiphium  sandwKense  ssp.  macroeephalum,  Clennontia 
lindseyana,  Colubrina  oppositifolia,  Diellia  erecta,  Diplazium 
molokaiense,  Geranium  muMftorum,  Nototrichium  humile, 
Phyltostegia  mollis.  Plantago  princeps,  Schiedea 
haleakalensis 


Argyroxiphium  sandmcense  ssp.  macroeephalum.  Asplenium 
fragile  var.  insulare,  Bkiens  micrantha  ssp.  kalealaha, 
Clermontia  lindseyana.  Geranium  multiftomm,  Phlegmariunis 
mannii,  Phyttostegia  mollis,  Plantago  princeps 
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Unit  name 


Maui  J 
MauiK 
Maui  L 

Maui  M 


Species  occupied 


Argyroxiphium    sandwicense    ssp.     macrocephalum,     Bidens 

micrantha  ssp.   kaJealaha,   Geranium  muhiftorum,   Plantago 

princeps.  Schiedea  haleakalensis 
Clermontia  samueiii.   Cyanea  copelandH  ssp.   haleakalaensis, 

Cyanea    hamatiflora    ssp.     hamatiflora.     Melicope    balkxji. 

Melicope  ovalis,  Phlegmahums  mannii,  Plantago  princeps 
Cyanea  copelandii  ssp.   haleakalaensis.    Cyanea   hamatHtora 

ssp.  hamatiflora,  Cyanea  mceldowneyi,  Geranium  multHtorum, 

Melicope     t>alloui,      Phlegmariurus     mannii,     Zanthoxylum 

hawaiiense . 
Spermolepis  hawaiiense . 


Species  unoccupied 


Asplenium  fragile  var.  insulare,  Clermontia  samueHi,  Platanthera 
hokxhila 

Alectryon  macrococcus,  Cyanea  glabra,  Geranium  muWflorum, 
Platanthera  holochila 

AJectryon  macrococcus,  Argyroxiphium  sandwicense  ssp. 
macrocephalum,  Asplenium  fragile  var.  insulare,  Clermontia 
samuelii,  Cyanea  glabra,  Oiplaxium  molokaiense,  Phyllostegia 
mannii,  Phyllostegia  mollis,  Platanthera  holochila 


(D)  Kahoolawe.  Critical  habitat  units 
are  described  below.  Coordinates  are  in 
UTM  Zone  4  with  units  in  meters  using 
North  American  Datimi  of  1983 
{NAD83).  The  following  map  shows  the 
general  locations  of  the  two  critical 
habitat  units  designated  on  the  island  of 
Kahoolawe. 

ID  Kahoolawe  A  (713  ha,  1,762  ac). 

(j)  Unit  consists  of  the  whole  island 
excluding  one  area  that  consists  of  the 
following  35  boimdary  points:  754797, 
2277077;  755045,  2276297;  754918, 
2276004;  754909,  2276004;  754904, 
2275863;  754946,  2275320;  754303, 
2273696;  754396.  2273017;  754242, 
2272155;  754042,  2271056;  753210, 
2271022; 751707, 2271460;  751597, 
2271496;  751596,  2271487;  750683, 
2271836;  750542,  2272275;  750349, 
2272348;  749983. 2272296; 749116, 
2271616;  747586, 2271444; 747413, 
2271428;  747414, 2271426; 745642, 
2271630;  744685, 2271955; 744751, 
2272554; 745517, 2273620; 746524. 


2273925;  748215,  2274039;  749280. 
2273853; 749780, 2274053;  749746, 
2274386;  748914,  2275218;  749580, 
2276150;  753110,  2277682;  754797, 
2277077. 

(ji)  Note:  See  Map  15. 

(2)  Kahoolawe  B  (0.5  ha.  1  ac). 

(i)  Unit  consists  of  the  following  80 
boundary  points:  749281.  2269833; 
749285. 2269821;  749303.  2269801; 
749305. 2269787; 749302.  2269778; 
749294. 2269774;  749276.  2269779; 
749256. 2269768;  749248.  2269757; 
749240. 2269754; 749221.  2269774; 
749212. 2269790;  749204,  2269793; 
749194,  2269793;  749182,  2269780; 
749172, 2269771;  749160,  2269766; 
749155,  2269743;  749149,  2269730; 
749142,2269724;  749124,  2269721; 
749120, 2269713; 749115,  2269705; 
749111, 2269704;  749108,  2269707; 
749099,  2269706;  749086,  2269701;  ' 
749078,  2269704;  749075.  2269707; 
749076. 2269721;  749091. 2269738; 
749098,  2269756;  749099.  2269769; 
749104.  2269777;  749111.  2269827; 


749127. 2269843; 749138,  2269874 
749150, 2269880;  749164,  2269883 
749178,  2269912;  749196,  2269952 
749209,  2269970;  749230,  2269988 
749237,  2269999;  749238,  2270015 
749251,  2270040:  749266,  2270057 

749280,  2270068;  749338,  2270081 
749352. 2270078;  749388,  2270073 
749401.  2270060;  749409.  2270057 
749418, 2270046;  749424.  2270033 
749422,  2270025;  749416,  2270012 
749415,  2270003;  749407,  2270000 
749394,  2269996;  749394,  2269987 
749395, 2269978;  749388,  2269973 
749380,  2269976;  749371,  2269980 
749363,  2269977;  749353,  2269968 
749344, 2269968;  749322,  2269972 
749308,  2269961;  749306,  2269951 
749319.  2269921;  749319,  2269916 
749312,  2269909;  749304,  2269905 
749301, 2269891;  749286,  2269880 
749283,  2269867;  749282,  2269842 

749281,  2269833. 

[it)  Note:  Map  15  follows: 

BHJJNG  COOe  4310-5S-P 
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BHJJNO  COOE  4310-SS-C 

I  Table  (a)(1)(i)(D).— Protected  Species  Within  Each  Critical  Habitat  Unit  for  Kahoolawe 


Unit  name 


Kahoolawe  A 
Kahoolawe  B 


Species  occupied 


Vigna  o-wahuensis 

Kanaloa  kahodawensis,  Sesbania  tomentosa. 


Species  unoccupied 


Hibiscus  brackenridgei,  Kanatoa  kahoolawensis,  Sesbania 
tomentosa. 


(ii)  Hawaiian  plants — (Jonstituent 
elements 
(A)  Flowering  plants. 

Family  Amaranthaceae:  Nototriehium 
humile  (kului) 

Maui  H.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Nototriehium  humile  on  Maui. 
Within  this  unit,  the  ciurently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

I     (1)  Old  cinder  cones  in  dry  shrubland 
and  containing  one  or  more  of  the 
following  associated  native  species: 
Dodonaea  viscosa,  Erythrina 
sandwicensis,  Heteropogon  contortus,  or 
Nototriehium  sandwicense;  and 

(2)  Elevations  between  338  and  734  m 
(1,110  and  2,407  ft). 


Family  Apiaceae:  Peucedanum 
sandwicense  (makou) 

Maui  D  and  G,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitute  critical  habitat 
for  Peueedanum  sandwicense  on  Maui. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(I)  Sparsely  vegetated  steep  to  vertical 
cliff  habitats  with  little  soil  in  mesic  or 
coastal  communities  containing  one  or 
more  of  the  following  associated  native 
species:  Artemisia  australis,  Eragrostis 
spp.,  Metrosideros  polymorpha.  Carex 
spp.,  Bidens  spp.,  Diospyros 
sandwicensis,  Chamaesyce  spp., 
Peperomia  spp.,  Hedyotis  littoralis, 
Lysimachia  mauritiana,  Pandanus 
tectorius,  Scaevola  sericea,  or  Schiedea 
globosa;  and 

(i)  Elevations  between  237  and  1,131 
m  (778  and  3,711  ft). 


Family  Apiaceae:  Sanieula  purpurea 
(NGN) 

Maui  B  and  D,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitute  critical  habitat 
for  Sanieula  purpurea  on  Maui.  Within 
these  units  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(3)  Open  Metrosideros  polymorpha 
mixed  montane  bogs  containing  one  or 
more  of  the  following  associated  plant 
taxa:  Styphelia  tameiameiae.  Gahnia 
beecheyi.  Geranium  hillebrandii, 
Myrsine  vaccinioides,  Viola  maviensis, 
Argyroxiphium  ealiginis,  Plantago 
pachyphylla,  Lyeopodium  sp., 
Argyroxiphium  grayanum.  Lagenifera 
maviensis,  Maehaetina  sp.,  or 
Oreobolus  furcatus;  and 

(2)  Elevations  between  1,195  and 
1,764  m  (3,921  and  5.787  ft). 
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Family  Apiaceae:  Spermolepis 
hawaUensu  (NCN) 

,  Maui  D,  H  and  M.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Spermolepis 
hawaiiensis  on  Maui.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(J)  Shady  spots  in  Dodonaea  viscosa 
lowland  dry  shrubland  and  containing 
one  or  more  of  the  following  associated 
native  species:  Eragrostis  variabilis, 
Wikstroemia  sp.,  Erythrina 
sandwicensis,  Diospyros  sp.,  Pleomele 
sp.,  Lipochaeta  lavarum,  Sida  fallax, 
Myoporuw  sandwicense,  Santalum 
ellipticum,  Gouania  hiUebrandii.  or 
Heteropogon  contortus;  and 

[2]  Elevations  between  221  and  742  m 
(725  and  2,434  ft). 

Family  Asteraceae:  ArgyroKiphium 
MUtdwicenae  ssp.  maerocephalum 
(ahinahina) 

Maui  H,  I.  J.  and  L,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Argyroxiphium 
sandwicense  ssp.  maerocephalum  on 
Maui.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

[1)  Lava  flows  and  otherwise  barren, 
unstable  slopes  of  recent  (less  than 
several  thousand  years  old)  volcanic 
cinder  cones  and  Deschampsia 
grasslands,  a  mean  annual  precipitation 
of  approximately  75  to  250  cm  (29.6  to 
98.4  in),  substrate  with  almost  no  soil 
development  and  subject  to  frequent 
formation  of  ice  at  night  and  extreme 
heating  dxiring  cloudless  days,  alpine 
dry  shrubland  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Agrostis  sandwicensis, 
Deschampsia  nubigena,  Dubautia 
menziesii,  Silene  stmthioloides, 
Styphelia  tameiameiae,  Tetramolopium 
humiJe,  or  Trisetum  glomeratum:  and 

(2)  Elevations  between  1,511  and 
3,053  m  (4,957  and  10,016  ft). 

Family  Asteraceae:  Bidetu  mierantha 
asp.  kalealaha  (kookoolau) 

Maui  H.  I  and  J,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitute  critical  habitat 
for  Bidens  mierantha  ssp.  kalealaha  on 
Maui.  Within  these  imits,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Blocky  lava  flows  with  little  or  no 
soil  development,  deep  pit  craters,  or 
sheer  rock  walls  in  open  canopy 


Metmsideros  polymorpha-Acacia  koa 
forest,  montane  shrubland,  Sophora 
chrysophylla  forests  or  cliff  faces;  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Styphelia  tameiameiae,  Coprosma 
montana,  Dodonaea  viscosa,  Vaccinium 
reticulata,  Santalum  haleakalae, 
Dubautia  menziesii,  or  Dubautia 
platyphylla;  and 

(2)  Elevations  between  1,317  and 
2,565  m  (4,321  and  8,414  ft). 

Family  Asteraceae:  Dubautia 
plantaginea  ssp.  humilia  (naenae) 

Maui  D,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Dubautia  plantaginea  ssp.  humilis 
on  Maui.  Within  this  imit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Wet,  barren,  steep,  rocky,  wind- 
blown cliffs  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Metmsideros  polymorpha, 
Pipturus  albidus,  Eragmstis  variabilis, 
Carex  sp..  Hedyotis  formosa, 
Lysimachia  remyi,  Bidens  sp.. 
Pritchardia  sp..  or  Plantago  princeps; 
and 

(2)  Elevations  between  266  and  1,593 
m  (873  and  5,226  ft). 

Family  Asteraceae:  He$peromannia 
arboreaeens  (NCN) 

Maui  B,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Hesperomannia  arborescens  on 
Maui.  Within  this  imit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

{1)  Slopes  or  ridges  in  lowland  mesic 
or  wet  forest  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Metrosideros  polymorpha, 
Myrsine  sandwicensis,  Isachne 
distichophylla,  Pipturus  sp.,  Antidesma 
sp.,  Psychotria  sp.,  Clermontia  sp., 
Cibotiiun  sp.,  Dicranopteris  linearis, 
Bobea  sp..  Coprosma  sp..  Sadleria  sp., 
Melicope  sp..  Machaerina  sp., 
Cheirodendron  sp.,  or  Freycinetia 
arboreal  and 

(2)  Elevations  between  346  and  1,335 
m  (1,135  and  4.380  ft). 

Family  Asteraceae:  Hetpenrntannia 
arbiwevio  (NCN) 

Maui  A  and  D.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitute  critical  habitat 
for  Hesperomannia  arbuscula  on  Maui. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 


habitat  are  the  habitat  components 
provided  by: 

(2)  Steep  forested  slopes  and  ridges  in 
mesic  forest  dominated  by  Metrosideros 
polymorpha  or  Diospyros  sandvricensis 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Bidens  sp.,  Tetraplasandra  sp., 
Alyxia  oliviformis,  Clermontia  sp., 
Cyanea  sp.,  Cheirodendron  sp.,  or 
Psychotria  sp.;  and 

[2)  Elevations  between  354  and  1,453 
m  (1.161  and  4.767  ft). 

Family  Asteraceae:  lApoehaeta 
kamoleruu  (nehe) 

Maui  H.  identified  in  the  legal 
description  in  paragraph  (a){l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Lipochaeta  kamolensis  on  Maui. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(2)  Gulches  or  gentle  slopes  outside 
gulches  in  dry  shrubland  and  containing 
one  or  more  of  the  following  associated 
native  f)lant  species:  Dodonaea  viscosa. 
Plumbago  zeylanica,  or  Ipomoea  indica; 
and 

(2)  Elevations  between  40  and  602  m 
(132  and  1,974  ft). 

Family  Asteraceae:  Remya  mauientu 

(NCN) 

Maui  D,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l){i)(C)  of 
this  section,  constitute  critical  habitat 
for  Remya  mauiensis  on  Maui.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

[1]  Steep,  north  or  northeast-facing 
slopes  in  mixed  mesophytic  forests  or- 
Metrosideros  polymorpha  montane  wet 
forests  and  containing  one  or  more  of 
the  following  associated  native  species: 
Diospyros  sandwicensis,  Xylosma 
hawaiiense,  Nestegis  sandwicensis, 
Myrsine  lessertiana,  Wikstroemia  sp., 
Dodonaea  viscosa,  Diplazium 
sandwichianum,  Lysimachia  remyi, 
Microlepia  strigosa,  Melicope  sp..  Alyxia 
oliviformis,  Pleomele  auwahiensis, 
Psychotria  mariniana,  or  Styphelia 
tameiameiae:  and 

[2)  Elevations  between  400  and  1,228 
m  (1,312  and  4.029  ft). 

Family  Asteraceae:  TetramoU^ium 
capillare  (pamakani) 

Maui  D,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Tetramolopium  capillare  on  Maui.  ' 
Within  this  imit,  the  currently  known 
primary  constituent  elements  of  critical 


habitat  are  the  habitat  components 
provided  by: 

(1)  Rocky  substrates  in  Heteropogon 
contortus  lowland  dry  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Dodonaea  viscosa,  or  Myoporum 
sandwicense;  or  in  Metrosideros 
polymorpha-Styphelia  tameiameiae 
montane  mesic  or  wet  shrubland  and 
wet  cliff  faces  and  containing  one  or 
more  of  the  following  associated  plant 
species:  Metrosideros  polymorpha, 
Styphelia  tameiameiae,  or  Dodonaea 
viscosa;  and 

(2)  Elevations  between  131  and  1,432 
m  (430  and  4,698  ft). 

Family  Asteraceae:  Tetrantolopium 
remyi  (NCN) 

Maui  D,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Tetramolopium  remyi  on  Maui. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(2)  Dry,  exposed  ridges  or  flats  in 
lowland  dry  shrubland  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Dodonaea  viscosa, 
Heteropogon  contortus,  Bidens 
mauiensis,  Bidens  menziesii,  Eragrostis 
atropioides,  Lipochaeta  heterophylla,  or 
Waltheria  indica;  and 

(2)  Elevations  between  52  and  550  m 
(171  and  1,804  ft). 

Family  Campanulaceae:  Brighamia 
rockii  (pua  ala) 

Maui  C  and  G,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitute  critical  habitat 
for  Brighamia  rockii  on  Maui.  Within 
these  units,  the  oirrenUy  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(2)  Steep  sea  cliffs,  often  within  the 
spray  zone,  in  coastal  dry  to  mesic 
forests  and  shrublands  and  containing 
one  or  more  of  the  following  associated 
plant  species:  Psydrax  odorata, 
Diospyros  sandwicensis,  Osteomeles 
,  anthyllidifolia,  or  Scaevola  sericea;  and 
I     (2)  Elevations  between  0  and  195  m  (0 
and  640  ft). 

Family  Campanulaceae:  Clermontia 
lindseyana  (haha) 

Maui  H  and  I.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l){i)(C)  of 
this  section,  constitute  critical  habitat 
for  Clermontia  lindseyana  on  Maui. 
Within  these  units,  the  ciirrently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 


(2)  Acacia  koa  mesic  forest  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Cyrtandra  spp.. 
native  fern  species,  Ilex  anomala, 
Coprosma  sp..  or  Myrsine  sp.;  and 

(2)  Elevations  between  1.142  and 
1,870  m  (3,747  and  6,134  ft). 

Family  Campanulaceae:  Clermontia 
oblongifolia  ssp.  mauiensia  (oha  wai) 

Maui  A,  B,  and  D,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Clermontia 
oblongifolia  ssp.  mauiensis  on  Maui. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(2)  The  sides  of  ridges  and  tops  of 
ridges  in  Metrosideros  polymorpha- 
dominated  montane  wet  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Dicranopteris  linearis^  Ilex  anomala, 
Myrsine  sp..  Cheirodendron  sp., 
Coprosma  sp.,  Clermontia  sp.,  Hedyotis 
sp.,  or  Melicope:  and 

(2)  Elevations  between  414  and  1,764 
m  (1.358  and  5,787  ft). 

Family  Campanulaceae:  Clermontia 
aamuelU  (oha  wai) 

Maui  J.  K.  and  L.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Clermontia  samuelii 
on  Maui.  Within  these  imits.  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(2)  Wet  Metrosideros  polymorpha  and 
Metrosideros  polymorpha-Dicranopteris 
linearis  forest  or  wet  Metrosideros 
polymorpha  and  Metrosideros 
polymorpha-Cheirodendron  trigynum 
forest  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Tetraplasandra  oahuensis, 
Hedyotis  terminalis,  Hedyotis 
hiUebrandii,  Broussaisia  arguta, 
Cibotium  sp..  Dubautia  sp.,  Psychotria 
mariniana,  Melicope  clusiifolia. 
Diplazium  sandwichianum,  Peperomia 
obovatilimba,  Adenophorus 
tamariscinus,  Vaccinium  spp.,  Carex 
alligata,  Melicope  spp.,  or 
Cheirodendron  trigynum,  Hedyotis 
hiUebrandii,  Cibotium  spp.,  Broussaisia 
arguta,  Diplazium  sandwichianum, 
Rubus  hawaiiensis,  Clermontia 
arborescens  ssp.  waihiae,  Dubautia  sp.. 
Clermontia  sp..  Hedyotis  sp..  Vdccinjum 
spp.,  Carex  alligata,  or  Melicope  spp.; 
and 

(2)  Elevations  between  723  and  2,244 
m  (2,372  and  7,362  ft). 


Family  Campanulaceae:  Cyanea 
eopelandii  ssp.  haleakalaensia 
(haha) 

Maui  K  and  L,  identified  in  the  legal 
descriptions  in  paragraph  (a}{l)(i)(C)  of 
this  section,  constitute  critical  habitat 
for  Cyanea  eopelandii  ssp. 
haleakalaensis  on  Maui.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(2)  Stream  banks  or  wet  scree  slopes 
or  forest  understory  in  montane  wet  or 
mesic  forest  dominated  by  Acacia  koa 
and/or  Metrosideros  polymorpha  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Cibotium  sp.,  Perrottetia  sandwicensis, 
Psychotria  hawaiiensis,  Broussaisia 
arguta,  or  Hedyotis  acuminata:  and 

(2)  Elevations  between  616  and  1.411 
m  (2.021  and  4,630  ft). 

Family  Campanulaceae:  Cyanea 
glabra  (haha) 

Maui  A,  K,  and  L,  identified  in  the 
legal  descriptions  in  paragraph 
{a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Cyanea  glabra  on 
Maui.  Within  these  imits,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(2)  Soil  and  rock  stream  banks  in  wet 
lowland  forest  dominated  by  Acacia  koa 
and/or  Metrosideros  polymorpha  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Xylosma 
hawaiiense,  Dodonea  viscosa, 
Psychotria  sp.,  Pipturis  albidus. 
Touchardia  latifolia,  Boehmeria 
grundis,  Clermontia  kakeana,  Cyanea 
elliptica,  Perrottetia  sandwicensis, 
Coprosma  sp.,  Cibotium  sp.,  Dubautia 
plantaginea,  Cheirodendron  trigynum. 
Thelypteris  cyatheoides,  Diplazium  sp., 
or  Sadleria  sp.;  and 

(2)  Elevations  between  413  and  1,572 
m  (1,355  and  5,156  ft). 

Family  Campanulaceae:  Cyanea 
grimetiana  ssp.  grimeriana  (haha) 

Maui  D,  identified  in  the  legal 
description  in  paragraph  (a){l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Cyanea  grimesiana  ssp.  grimesiana 
on  Maui.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(2)  Rocky  or  steep  slopes  of  stream 
banks  in  wet  forest  gulch  bottoms  often 
dominated  by  Metrosideros  polymorpha 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Antidesma  sp..  Bobea  sp., 
Myrsine  sp..  Nestegis  sandwicensis, 
Psychotria  sp..  or  Xylosma  sp.;  and 
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(2)  Elevations  between  312  and  1.617 
m  (1.024  and  5.305  ft). 

Family  Campanulaceae:  Cyanea 
hamaiiflora  ssp.  kamatiflora  (haha) 

Maui  K  and  L,  identified  in  the  legal 
descriptions  in  paragraph  {a){l)(i){C)  of 
this  section,  constitute  critical  habitat 
for  Cyanea  hamatiflora  ssp.  hamatiflora 
on  Maui.  Within  these  units,  the 
currenUy  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(1)  Montane  wet  forest  dominated  by 
Metrosideros  polymorpha,  with  a 
Cibotium  sp.  and/or  native  shrub 
imderstory  or  closed  Acacia  kcxi- 
Metrosideros  polymorpha  wet  forest 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Dicranopteris  linearis,  Cheirodendron 
trigynum,  Broussaisia  arguta,  Cyanea 
aculeatiflora,  Cyanea  kunthiana, 
Vaccinium  sp.,  Melicope  sp.,  Athyrium 
microphyllum,  Diplazium 
sandwicbianum  or  Myrsine  sp.;  and 

(2)  Elevations  between  767  and  1.553 
m  (2.515  and  5.095  ft). 

Family  Campanulaceae:  Cyanea 
lobataOuhm) 

Maui  A.  B.  and  D.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Cyanea  lobata  on 
Maui.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Steep  stream  banks  in  deep  shade 
in  wet  forest  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Touchardia  latifolia,  Morinda 
trimera,  Metrosideros  polymorpha, 
Clennontia  kakeana,  Cyrtandra  spp.. 
Xylosma  sp.,  Psychotria  sp..  Antidesma 
sp.,  Pipturus  albidus,  Peperomia  sp., 
Touchardia  latifolia,  Freycinetia 
aiborea,  Pleomele  sp.,  Athyrium  sp.; 
and 

(2)  Elevations  between  204  and  1.531 
m  (669  and  5.020  ft). 

Family  Campanulaceae:  Cyanea 
mceMoioncjrt  (halia) 

Maui  L.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Cyanea  mceldowneyi  on  Maui. 
Within  this  unit,  the  currenUy  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

[1)  Montane  wet  and  mesic  forest  with 
mixed  Metrosideros  polymorpha-Acacia 
koa  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Melicope  clusiifolia,  Hedyotis 
sp.,  Clennontia  arborescens,  Diplazium 


sandwicbianum,  Broussaisia  arguta, 
Cibotium  sp.,  Cyrtandra  sp.. 
Dicranopteris  linearis,  or  Cheirodendron 
trigynum:  and 

(2)  Elevations  between  779  and  1,357 
m  (2,555  and  4.453  ft). 

Family  Caryophyllaceae:  Sehiedea 
haleakalenau  (fiCS) 

Maui  H  and  J,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitute  critical  habitat 
for  Sehiedea  haleakalensis  on  Maui. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Rock  cracks  on  sheer  cliflis 
adjacent  to  barren  lava  and  subalpine 
shrublands  and  grasslands  with  cinder. 
weathered  volcanic  ash,  or  bare  lava 
substrate  with  little  or  no  soil 
development  and  periodic  freezing 
temperatures  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Artemisia  mauiensis, 
Bidens  micrantha,  Dubautia  menziesii, 
Styphelia  tameiameiae,  Vaccinium 
rdticulatum,  or  Viola  chamissoniana; 
and 

(2)  Elevations  between  1.678  and 
2.434  m  (5.505  and  7,986  ft). 

Family  Convolvulaceae:  Bonamia 
menxJeaJi  (NCN) 

Maui  E  and  H,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitute  critical  habitat 
for  Bonamia  menziesii  on  Maui.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Aa  lava  in  mixed  op>en  dry  forest 
or  Erythrina  sandwicensis  lowland  dry 
forest,  or  in  mesic  mixed  Metrosideros 
polymorpha  forest  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Nestegis 
sandwicensis,  Pleomele  auwahiensis, 
Dodonaea  viscosa.  Alyxia  oliviformis, 
Diospyros  sandwicensis,  Osteomeles 
anthyllidi folia,  Alphitonia  ponderosa, 
Santalum  ellipticum,  Xylosma 
hawaiiensis,  Nothocestrum  latifolium, 
Pouteria  sandwicensis,  Achyranthes 
splendens.  Acacia  koaia,  Sida  fallax, 
Reynoldsia  sandwicensis,  Sicyos  sp., 
Lipochaeta  rockii,  Nototrichium  sp.,  or 
Myoporum  sandwicense;  and 

(2)  Elevations  between  184  and  906  m 
(604  and  2.971  ft). 

Family  Cyperaceae:  Marieeue 
pennatiformi*  (NCN) 

Maui  G.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Mariscus  peimatiformis  on  Maui. 


Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

{1)  Cliffs  with  brown  soil  and  talus 
within  reach  of  ocean  spray  in 
Pandanus  tectorius  coastal  wet  forests 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Sadleria  pallida,  Lysimachia 
mauritiana,  Cyperus  laevigatas, 
Eragrostis  spp.,  or  Ipomoea  sp.;  and 

(2)  Elevations  between  0  and  188  m  (0 
and  615  ft). 

Family  Eaphorbiaceae:  Flueggea . 
neowawraea  (mehamehame) 

Maui  H,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Flueggea  neowawraea  on  Maui. 
Within  this  imit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Dry  or  mesic  forest  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Alectryon 
macrococcus,  Bobea  timonioides, 
Charpentiera  sp.,  Myrsine  lanaiensis, 
Tetraplasandra  sp.,  Diplazium 
sandwicbianum,  Nesoluma 
polynesicum,  Diospyros  sp.,  Antidesma 
pulvinatum,  Psydrax  odorata,  Nestegis 
scmdwicensis,  Rauvolfia  sandwicensis, 
Pleomele  sp..  Pouteria  sandwicensis.  or 
Pleomele  auwahiensis;  and 

(2)  Elevations  between  633  and  971  m 
(2.078  and  3.186  ft). 

Family  Fabaceae:  Kanaloa 
kahoolawenn*  (kohe  malama  malama 
o  Kanaloa) 

Kahoolawe  A  and  B,  identified  in  the 
legal  description  in  (a)(l)(I)(D). 
constitute  critical  habitat  for  Kanaloa 
kahoolawensis  on  Kahoolawe.  Within 
these  imits.  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Steep,  rocky  talus  slopes  in  mixed 
coastal  shrubland  and  containing  one  or 
more  of  the  following  associated  native 
plants:  Sida  fallax,  ^nna  gaudichaudii, 
Bidens  mauiensis,  Lipochaeta  lavarum, 
Portulaca  molokiniensis,  or  Capparis 
sandwichiana;  and 

(2)  Elevations  between  45  to  60  m 
(150  to  200  ft). 

Family  Fabaceae:  Seebania 
lomentoeo  (ohai) 

(1)  Maui  C  and  H.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  and 
Kahoolawe  A  and  B,  identified  in  the 
legal  description  in  paragraph 
(a)(l)(I)P)  of  this  section,  constitute 
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critical  habitat  for  Sesbania  tomentosa 
on  Maui  and  Kahoolawe.  respectively. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(j)  Windswept  slopes,  sea  cliffs,  and 
cinder  cones  in  Scaevola  sericea  coastal 
dry  shrublands  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Lipochaeta  integrifolia. 
Jacquemontia  ovalifolia  ssp. 
sandwicensis,  Sida  fallax,  Diospyros 
sandwicensis,  Bidens  sp.  and  stunted 
Dodonaea  viscosa;  and 

(jj)  Elevations  between  0  and  608  m 
(0  and  1.993  ft). 

(2)  Kahoolawe  A  and  B.  identified  in 
the  legal  description  in  paragraph 
(a)(l)(I)(D)  of  this  section,  constitute 
critical  habitat  for  Sesbania  tomentosa 
on  Kahoolawe.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(i)  Windswept  slopes,  sea  cliffs,  and 
cinder  cones  in  Scaevola  sericea  coastal 
dry  shrublands  and  containing  one  or 
v     more  of  the  following  associated  native 
plant  species:  Lipochaeta  integrifolia, 
Jacquemontia  ovalifolia  ssp. 
sandwicensis,  Sida  fallax,  Diospyros 
sandwicensis,  Bidens  sp.  and  stunted 
Dodonaea  viscosa;  and 

(ij)  Elevations  between  0  and  118  m 
(0  and  387  ft). 

Family  Fabaceae:  Vigna  o-wahueneis 
(NCN) 

{!)  Maui  F,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Vigna  o-wahuensis  on  Maui.  Within 
this  unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(i)  Dry  or  mesic  grassland  or 
shrubland  containing  one  or  more  of  the 
following  associated  plant  species:  Sida 
fallax,  Dodonaea  viscosa,  or 
Chamaesyce  sp.;  and 

[ii)  Elevations  between  0  and  50  m  (0 
and  164  ft). 

(2)  Kahoolawe  A.  identified  in  the 
legal  description  in  paragraph        , 
(a)(l)(i)(D)  of  this  section,  constitutes 
critical  habitat  for  Vigna  o-wahuensis  on 
Kahoolawe.  Within  this  unit,  the 
cxirrently  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(i)  Dry  or  mesic  grassland  or 
shrubland  containing  one  or  more  of  the 
following  associated  plant  species:  Sida 
fallax,  Dodonaea  viscosa,  or 
Chamaesyce  sp.;  and 

[ii)  Elevations  between  0  and  50  m  (0 
and  164  ft). 


Family  Gentianaceae:  Centaurium 
gebaeoidea  (awiwi) 

Maui  C,  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Centaurium  sebaeoides  on  Maui. 
Within  this  unit,  the  aurently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Volcanic  or  clay  soils  or  cliffs  in 
windward  coastal  areas  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Panicum  torridum, 
Lysimachia  mauritiana,  Sehiedea 
globosa,  Lipochaeta  integrifolia,  Bidens 
mauiensis,  Scaevola  sericea,  or  Lycium 
sandwicense;  and 

(2)  Elevations  between  0  and  194  m  (0 
and  636  ft). 

Family  Geraniaceae:  Geranium 
arbareum  (nohoanu) 

Maui  H  and  I.  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitute  critical  habitat 
for  Geranium  arboreum  on  Maui. 
Within  these  units,  the  ciurently  knovm 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

[1)  Steep,  damp  and  shaded  narrow 
canyons  and  gulches,  steep  banks,  and 
intermittent  streams  in  Sophora 
chrysophylla  subalpine  dry  shrubland 
or  Metrosideros  polymorpha  montane 
forest  and  containing  one  or  more  of  the 
foUovdng  associated  native  plant 
species:  Viacciniiiin  reticulatum, 
Dodonaea  viscosa,  Styphelia 
tameiameiae,  Rubus  hawaiiensis,  or 
Dryopteris  wallichiana;  and 

(2)  Elevations  between  1.451  and 
2.184  m  (4,760  and  7,164  ft). 

Family  Geraniaceae:  Geranium 
muUiflorum  (nohoanu) 

Maui  units  H.  I.  J.  K,  and  L,  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Geranium 
multiflorum  on  Maui.  Within  these 
imits.  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

( 1 )  Wet  or  mesic  Metrosideros 
polymorpha  montane  forest  or  alpine 
mesic  forest,  Styphelia  tameiameiae 
shrubland,  Sophora  chrysophylla 
subalpine  dry  forest,  open  sedge 
swamps,  fog-swept  lava  flows,  or 
montane  grasslands  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Coprosma  montana, 
Dryopteris  glabra.  Dryopteris 
wallichiana.  Rubus  hawaiiensis, 
Vaccinium  sp.,  Metrosideros 
polymorpha,  Hedyotis  sp.,  Styphelia 


tameiameiae  or  Sadleria  cyatheoides; 
and 

(2)  Elevations  between  1,499  and 
2,710  m  (4,918  and  8,890  ft). 

Family  Gesneriaceae:  Cyrtandra 
munroi  (haiwale) 

Maui  A.  B.  and  D.  identified  in  the 
legal  descriptions  in  paragraph 
(a){l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Cyrtandra  munroi  on 
Maui.  Within  these  imits.  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(I)  Rich,  moist  to  wet,  moderately 
steep  talus  slopes  in  lowland  wet 
Metrosideros  polymorpha  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Diospyros  sp..  Strongylodon  ruber, 
Hedyotis  acuminata,  Clennontia  sp., 
Alyxia  oliviformis,  Bobea  sp..  Coprosma 
sp.,  Freycinetia  arborea,  Melicope  sp., 
Myrsine  sp.,  Perrottetia  sandwicensis, 
Pipturus  sp..  Pittosporum  sp..  Pouteria 
sandwicensis,  Psychotria  sp..  Sadleria 
sp.,  Scaevola  sp.,  Xylosma  sp.,  Sicyos 
sp.,  Zanthoxylum  kauense,  or  other 
Cyrtandra  spp.;  and 

(2)  Elevations  between  390  and  1,108 
m  (1,280  and  3,635  ft). 

Family  Lamiaceae:  phylloetegia 
mannii  (NCN) 

Maui  L,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Phyllostegia  mannii  on  Maui.  Within 
this  imit.  the  currentiy  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  GenUe  slopes  and  the  steep  sides 
of  gulches  in  mesic  to  wet  forest 
dominated  by  Acacia  koa  and/or 
Metrosideros  polymorpha  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Cheirodendron  trigynum,  Melicope  spp., 
Alyxia  oliviformis,  Diplazium 
sandwicbianum,  Myrsine  lessertiana,  or 
Dicranopteris  linearis;  and 

(2)  Elevations  between  1.069  and 
1,615  m  (3,506  and  5,297  ft). 

Family  Lamiaceae:  PhylloHegia 
moUu(NOi) 

Maui  H,  I.  and  L,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Phyllostegia  mollis 
on  Maui.  Within  these  imits.  the 
currentiy  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(1)  Steep  slopes  and  gulches  in  mesic 
forest  dominated  by  Metrosideros 
polymorpha  and/ or  Acacia  koa  and 
containing  one  or  more  of  the  following 
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associated  native  plant  species: 
Cheirodendron  trigymun,  Melicope  spp., 
Diplazium  sandwichianum,  Myrsine 
lessertiana,  or  Alyxia  olivifonnis;  and 

[2)  Elevations  between  1,144  and 
1,970  m  (3,754  and  6,463  ft). 

Family  Malvaceae:  HibUeu* 
braekenridgei  (mao  hau  hele) 

(1)  Maui  D  and  E.  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Hibiscus 
braekenridgei  on  Maui.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(i)  Lowland  dry  forest  sometimes  with 
Erythrina  sandwicensis  as  the  dominant 
tree  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Myoporum  sandwicense, 
Chenopodium  sp.,  Achymnthes  sp., 
Nototrichium  sp.,  Diospyros  sp., 
Chamaesyce  celastroides  var.  lorifolia, 
Dodonaea  viscosa.  Psydrax  odoraia, 
Schiedea  salicaria,  Lipochaeta  lavamm, 
annual  Panicum  spp.,  or  Sidafallax; 
and 

Ui)  Elevations  between  43  and  610  m 
(141  and  2,001  ft). 

(2)  Kahoolawe  A,  identified  in  the 
legal  description  in  paragraph 
(a)(l)(I)(D)  of  this  section,  constitutes 
critical  habitat  for  Hibiscus 
braekenridgei  on  Kahoolawe.  Within 
this  unit,  the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
for  Hibiscus  bmekenridgei  on 
Kahaoolawe  are  the  habitat  components 
provided  by: 

(j)  Lowland  dry  forest  sometimes  with 
Erythrina  sandwicensis  as  the  dominant 
tree  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Myoporum  sandwicense. 
Chenopodium  sp.,  Achymnthes  sp., 
Nototrichium  sp.,  Diospyros  sp., 
Chamaesyce  celastroides  var.  lorifolia, 
Dodonaea  viscosa.  Psydrax  odorata, 
Schiedea  salicaria.  Lipochaeta  lavarum, 
annual  Panicum  spp.,  or  Sida  fallax; 
and 

(ii)  Elevations  between  43  and  337  m 
(141  and  1,105  ft). 

Family  Orchidaceae:  Platanthera 
holoehila  (NCN) 

Maui  A,  B,  D,  J,  K,  and  L,  identified 
in  the  legal  descriptions  in  paragraph 
{a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Platanthera  holoehila 
on  Maui.  Within  these  units,  the 
ciurently  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(1)  Metrosideros  polymorpha- 
Dicranopteris  linearis  montane  wet 
forest  or  Metrosideros  polymorpha 


mixed  montane  bog  or  mesic  scrubby 
Metrosideros  polymorpha  forest 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Cibotium  sp.,  Coprosma  emodeoides, 
Oreobolus  furcatus.  Styphelia 
tameiameiae,  Wikstroemia  sp.,  Scaevola 
chamissoniana,  Sadleria  sp., 
Deschampsia  nubigena,  Metrosideros 
polymorpha.  Luzula  hawaiiensis, 
Sisyrinchium  acre,  Broussaisia  arguta, 
Clermontia  sp.,  Lycopodium  cemuum, 
Dubautia  scabra,  Polypodium 
pellucidum,  Morelotia  gahniiformis,  or 
Vaccinium  reticulatum;  and 

(2)  Elevations  between  536  and  2,314 
m  (1,759  and  7,592  ft). 

Family  Plantaginaceae:  Plantago 
prineept  (laukahi  kuahiwi) 

Maui  A,  B,  D,  H,  I.  J,  and  K,  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Plantago  princeps  on 
Maui.  Within  these  imits,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Basalt  cliffs  that  are  windblown 
with  little  vegetation  in  Metrosideros 
polymorpha  lowland  wet  forest,  or 
Acacia  koa-Metrosideros  polymorpha 
montane  wet  forest,  or  Metrosideros 
polymorpha  montane  wet  shrubland 
and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Eragrostis  variabilis,  Hedyotis 
formosa,  Dubautia  plantaginea  ssp. 
humilis,  Pipturus  albidus,  Perrottetia 
sandwicensis,  Touchardia  latifolia, 
Dryopteris  sp.,  various  other  ferns, 
Cyanea  spp,  and  Melicope  ovalis. 
Bidens  micrantha  ssp.  kalealaha, 
Chamaesyce  celastroides,  Styphelia 
tameiameiae,  or  Dubautia  menziesii  and 

[2)  Elevations  between  281  and  2,539 
m  (922  and  8.329  ft). 

Family  Poaceae:  Cenehrua 
ftgrimoniotden  (kamanomano 
(ssandbur,  agrimony)) 

Maui  H  and  D,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Cenchrus  agrimonioides  on  Maui. 
Within  these  units,  the  ciurently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Dry  forest  or  Pleomele-Diospyros 
forest  and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Dodonaea  viscosa,  Osteomeles 
anthyllidifolia,  Alyxia  olivifonnis, 
Santalum  ellipticum;  and 

(2)  Elevations  between  471  and  1.091 
m  (1,544  and  3,579  ft). 


Family  Poaceae:  laehaemum  byrone 
(Hilo  ischaemum) 

Maui  G,  identified  in  the  legal 
description  in  paragraph  paragraph 
(a)(l)(i)(C)  of  this  section,  constitutes 
critical  habitat  for  Ischaemum  byrone  on 
Maui.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Close  proximity  to  the  ocean, 
among  rocks  or  on  basalt  cliffs  in 
windward  coastal  dry  shrubland  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Bidens 
sp.,  Fimbristylis  cymosa,  or  Scaevola 
sericea;  and 

(2)  Elevations  between  0  and  190  m  (0 
and  623  ft). 

Family  Primulaceae:  Lynimaehia 
lydgatei  (NCN) 

Maui  D,  identified  in  the  legal 
description  in  paragraph  paragraph 
(a)(l)(i)(C)  of  this  section,  constitutes 
critical  habitat  for  Lysimachia  lydgatei 
on  Maui.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(J)  Sides  of  steep  ridges  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  dominated  wet  to  mesic 
shrubland  or  Metrosideros  polymorpha- 
Cheirodendron  sp.  montane  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Lycopodium  sp..  Ilex  anomala, 
Dodonaea  viscosa.  Vaccinium  sp., 
Eurya  sp.,  Styphelia  tameiameiae, 
Coprosma  sp.,  Ochna  sp..  Astelia  sp., 
Broussaisia  arguta  or  mat  ferns;  and 

(2)  Elevations  between  829  and  1,432 
m  (2.720  and  4,698  ft). 

Family  Rhamnaceae:  Colubrina 
<^po»itifblia  (kauila) 

Maui  A  and  H,  identified  in  the  legal 
descriptions  in  paragraph  {a){l)(i)(C)  of 
this  section,  constitute  critical  habitat 
for  Colubrina  oppositifolia  on  Maui. 
Within  these  units,  the  currently  known 
primiuy  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

[1)  Lowland  dry  and  mesic  forests 
dominated  by  Diospyros  sandwicensis 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Dodonaea  vikcosa,  Canavalia  sp., 
Wikstroemia  sp.,  Psydrax  odorata, 
Pleomele  auwahiensis,  Freycinetia 
arborea,  Metrosideros  polymorpha, 
MicTolepia  strigosa,  Bidens  micrantha 
spp.  micrantha,  or  Reynoldsia 
sandwicensis;  and 

(2)  Elevations  between  192  and  929  m 
(630  and  3.047  ft). 
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Family  Rhamnaceae:  Gouania 
viHfoUa  (NCN) 

Maui  A  and  D,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitute  critical  habitat 
for  Gouania  vitifolia  on  Maui.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  The  sides  of  ridges  and  gulches  m 
dry  to  mesic  forests  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Erythrina 
sandwicensis,  Dodonea  viscosa. 
Hibiscus  amottianus,  Pipturus  albidus, 
Urera  glabra,  Chamaesyce  sp., 
Psychotria  sp.,  Hedyotis  sp.,  Melicope 
sp.,  Nestegis  sandwicensis,  Bidens  sp., 
Carex  meyenii,  or  Diospyros 
sandwicensis;  and 

(2)  Elevations  between  155  and  1,326 
m  (509  and  4,350  ft). 

Family  Rubiaceae:  Hedyotu  eoriacea 
(kioele) 

Maui  D,  identified  in  the  legal 
description  in  paragraph  paragraph 
(a)(l)(i)(C)  of  this  section,  constitutes 
critical  habitat  for  Hedyotis  eoriacea  on 
Maui.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Steep,  rocky,  slopes  in  dry 
lowland  Dodonaea  viscosa  dominated 
shniblands  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Sidafallax,  Gouania 
hillebrandii,  Bidens  menziesii, 
Lipochaeta  lavarum,  Myoporum 
sandwicense.  or  Schiedea  menziesii; 

and 

(2)  Elevations  between  110  and  937  m 

(361  and  3,074  ft). 

Family  Rubiaceae:  Medyotu  mannii 

(pUo) 

Maui  A  and  D,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitute  critical  habitat 
for  Hedyotis  mannii  on  Maui.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Basalt  cliffs  along  stream  banks  in 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  wet  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Machaerina  sp.,  Carex  meyenii, 
Phyllostegia  sp.,  Hedyotis  acuminata, 
Cyrtandra  platyphylla,  Cyanea  sp., 
Psychotria  sp.,  Pipturus  albidus, 
Boehmeria  grandis,  Urera  glabra, 
Touchardia  latifolia.  Cyrtandra  grayi, 
Cyrtandra  hawaiensis,  or  Isachne 
distichophylla;  and  ' 


(2)  Elevation  between  340  and  1,593 
m  (1,115  and  5,226  ft). 

Family  Rutaceae:  Melicope 
adacendens  (alani) 

Maui  H,  identified  in  the  legal 
description  in  paragraph  paragraph 
(a)(l)(i)(C)  of  this  section,  constitutes 
critical  habitat  for  Melicope  adscendens 
on  Maui.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Aa  lava  with  pockets  of  soil  in 
Nestegis  sandwicensis-Pleomele 
auwahiensis-Dodonaea  viscosa  lowland 
mesic  forest  or  open  dry  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Osteomeles  anthyllidifolia,  Alphitonia 
ponderosa,  Chamaesyce  celastroides 
var.  lorifolia,  Santalum  ellipticum, 
Pouteria  sandwicensis,  Styphelia 
tameiameiae  or  Xylosma  hawaiiensis; 
and 

(2)  Elevations  between  761  and  1,209 
m  (2.497  and  3.967  ft). 

Family  Rutaceae:  Melict^te  b<Uloui 
(alani) 

Maui  K  and  L,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i){C)  of 
this  section,  constitute  critical  habitat 
for  Melicope  bailout  on  Maui.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Mesic  to  wet  forest  and  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Acacia  koa, 
Cibotium  chamissoi,  Cibotium  glaucum, 
Diplazium  sandwichianum,  Melicope 
clusiifolia,  Metrosideros  polymorpha,  or 
Sadleria  pallida;  and 

(2)  Elevations  between  781  and  1,596 
*m  (2,561  and  5,235  ft). 

Family  Rutaceae:  Melicope  knud»enil 
(alani) 

Maui  H,  identified  in  the  legal 
description  in  paragraph  paragraph 
(a)(l)(i)(C)  of  this  section,  constitutes 
critical  habitat  for  Melicope  knudsenii 
on  Maui.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Forested  flats  or  talus  slopes  in 
Nestegis-Pleomele  mixed  open  dry 
forests  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Dodonaea  viscosa,  Osteomeles 
anthyllidifolia,  Alphitonia  ponderosa, 
Santalum  ellipticum,  or  Xylosma 
hawaiiensis;  and 

(2)  Elevations  between  648  and  1,331 
m  (2,125  and  4,367  ft). 


Family  Rutaceae:  Melicope 
mucronulata  (alani) 

Maui  H,  identified  in  the  legal 
description  in  paragraph  paragraph 
(a)(l)(i)(C)  of  this  section,  constitutes 
critical  habitat  for  Melicope 
mucronulata  on  Maui.  Within  this  unit, 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Gentle  south-facing  slopes  in 
lowland  dry  to  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  species:  Pleomele 
auwahiensis,  Dodonea  viscosa,  Nestegis 
sandwicensis,  Pouteria  sandwicensis, 
Antidesma  pulvinatum,  Streblus 
pendulinus,  or  Melicope  hawaiensis; 
and 

(2)  Elevations  between  625  and  1,331 
m  (2,050  and  4,367  ft). 

Family  Rutaceae:  Melicope  ovalia         j 
(alani) 

Maui  K,  identified  in  the  legal 
description  in  paragraph  paragraph 
(a)(l)(i)(C)  of  this  section,  constitutes 
critical  habitat  for  Melicope  ovalis  on 
Maui.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Acacia  koa  and  Metrosideros 
polymorpha-dominated  montane  wet 
forests  along  streams  and  containing  one 
or  more  of  the  following  associated 
species:  Dicranopteris  linearis, 
Machaerina  angustifolia,  Labordia 
hedyosmi folia,  Wikstroemia  oahuensis, 
Dubautia  plantaginea,  Hedyotis 
hillebrandii,  Broussaisia  arguta, 
Cheirodendron  trigynum,  or  Perrottetia 
sandwicensis;  and 

(2)  Elevations  between  753  and  1,537 
m  (2,469  and  5,042  ft). 

Family  Rutaceae:  Zanthoxylum 
hatvaiiense  (ae) 

Maui  H  and  L,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitute  critical  habitat 
for  Zanthoxylum  hawaiiense  on  Maui. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Open  lowland  dry  or  mesic 
Nestegis  sandwicensis-Pleomele 
auwahiensis  forests  or  Acacia  koa- 
Pleomele  auwahiensis  forest,  or 
montane  dry  forest  containing  one  or 
more  of  the  following  associated  native 
species:  Metrosideros  polymorpha, 
Diospyros  sandwicensis,  Pisonia  sp., 
Xylosma  hawaiiensis,  Santalum 
ellipticum,  Alphitonia  ponderosa,      l 
Osteomeles  anthyllidifolia,  Alectryon 
maeroeoccus,  Charpentiem  sp.. 
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Melicope  sp.,  Dodonaea  viscosa, 
Streb]us  pendulinus,  Myrsine 
lanaiensis.  or  Sophora  chrysophyUa; 
and 

(2)  Elevations  between  882  and  1,540 
m  (2.894  and  5,051  ft). 

Family  Sapindaceae:  Aleetryon 
maeroeoecu*  (mahoe)  " 

Maui  A,  H,  K,  and  L,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Aleetryon 
macrococcus  on  Maui.  Within  these 
units,  the  ciarrently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Mesic  to  wetter  mesic  and  upper 
dryland  forest  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Alphitonia  ponderosa, 
Antidesma  platypbylla,  Antidesma 
pulvinatum,  Bobea  sandwicensis, 
Diospycos  sandwicensis.  Dodonaea 
viscosa,  Nestegis  sandwicensis. 
Osteomeles  anthyllidifolia.  Pittosporum 
confertiflorum,  Pittosporum  glabrum. 
Pouteria  sandwicensis,  Santalum 
ellipticum,  Streblus  pendulinus, 
Xylosma  spp.,  and  Xylosma 
hawaiiensis;  and 

(2)  Elevations  between  333  and  3,562 
m  (1.092  and  3,337  ft). 

Family  Urticaceae:  Neraudia  terieea 

(NCN) 

.  Maui  D  and  H,  identified  in  the  legal 
descriptions  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitute  critical  habitat 
for  Neraudia  sericea  on  Maui.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Dry  to  mesic  Metrosideros 
polymorpha-Dodonaea  viscosa- 
Styphelia  tameiameiae  shrubland  or 
forest  or  Acacia  koa  forest  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Urera  glabra, 
Cyrtandra  oxybapha,  Cyrtandra  spp., 
Sida  fallax,  Diospyros  sp.,  Bobea  sp., 
Coprosma  sp.,  or  Hedyotis  sp.;  and 

(2)  Elevations  between  198  and  1,658 
m  (650  and  5.439  ft). 

Family  Violaceae:  I»od*ndrion 
pyrifblium  (aupaka) 

Maui  D.  identified  in  the  legal 
description  in  paragraph  (a)(l)(i)(C)  of 
this  section,  constitutes  critical  habitat 
for  Isodendrion  pyrifolium  on  Maui. 
Within  this  unit,  the  oirrently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(i)  Dry  shrubland  containing  one  or 
more  of  the  following  associated  native 
plant  taxa:  Psydrax  odorata,  Capparis 


sandwichiana,  Dodonaea  viscosa,  or 
Myoporum  sandwicene:  and 

(2)  Elevations  between  54  and  557  m 
(177  and  1,827  ft). 

(B)  Ferns  and  Allies. 

Family  Adiantaceae:  PterU  lidgatei 

(NCN) 

Maui  A,  B,  and  D,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i){C)  of  this  section,  constitute 
critical  habitat  for  Pteris  lidgatei  on 
Maui.  Within  these  imits,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Steep  stream  banks  in  wet 
Metrosideros  polymorpha-Dicranopteris 
linearis  montane  forest  and  containing 
one  or  more  of  the  following  native 
plant  species:  Cibotium  chaniissoi, 
Dicranopteris  linearis,  Elaphoglossum 
crassifolium,  Sadleria  squarrosa. 
Thelypteris  cyatheoides,  or 
Sphenomeris  chusana;  and 

(2)  Elevations  between  201  and  1,717 
m  (659  and  5,633  ft). 

Family  Aspleniaceae:  Asplenium 
ftagUe  var.  uuulare  (NCN) 

Maui  H,  I. ),  and  L,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Asplenium  fragile 
var.  insulare  on  Maui.  Within  these 
units,  the  primary  constituent  elements 
of  critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Streamside  hollows  and  grottos  in 
gulches  that  occur  in  mesic  to  dry 
subalpine  shrubland  dominated  by 
Styphelia  tameiameiae  and  Sadleria 
cyatheoides,  with  scattered 
Metrosideros  polymorpha  and 
containing  one  or  more  of  the  following 
native  plant  species:  Pteris  cretica, 
Grammitis  hookeri,  or  Dryopteris 
wallichiana;  and 

(2)  Elevations  between  1,682  and 
2,407  m  (5.518  and  7.896  ft). 

Family  Aspleniaceae:  Ctenitis 
tqtiamigera  (pauoa) 

Maui  A,  B,  and  D,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Ctenitis  squamigera 
on  Maui.  Within  these  vmits,  the 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Forest  understory  in  Metrosideros 
polymorpha  montane  wet  forest,  mesic 
forest,  or  diverse  mesic  forest  and 
containing  one  or  more  of  the  following 
native  plant  species:  Alyxia  oliviformis, 
Freycinetia  arborea,  Coprosma  sp., 
Pleomele  sp.,  Sadleria  sp..  Doodia  sp.. 
Pittosporum  sp..  Dryopteris  sp..  Bobea 


sp..  Antidesma  sp.,  Peperomia  sp.. 
Dicranopteris  linearis,  Schiedea 
pubescens  var.  pubescens.  Hibiscus 
kokio  ssp.  kokio.  Hedyotis  terminalis, 
Pritchardia  sp..  Remya  mauiensis. 
Canavalia  sp.  Myrsine  sp..  Psychdtria 
sp..  or  Xylosma  sp.;  and 

(2)  Elevations  between  74  and  1,593 
m  (243  and  5,226  ft). 

Family  Aspleniaceae:  Diellia  erecta 

(NCN) 

Maui  D,  H,  and  I,  identified  in  the 
legal  descriptions  in  paragraph 
(a)(l){i)(C)  of  this  section,  constitute 
critical  habitat  for  Diellia  erecta  on 
Maui.  Within  these  units,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Steep  slopes  or  gulch  sides  in  deep 
shade  in  Acacia  koa-Metrosideros 
polymorpha  low-  to  mid-elevation 
mesic  forest  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Styphelia  tameiameiae, 
Melicope  sp.,  Coprosma  sp.,  Dodonaea 
viscosa.  Dryopteris  unidentata.  Myrsine 
sp.,  Psychotria  sp.  or  Osteomeles 
anthyllidifolia;  and 

(2)  Elevations  between  338  and  1,744 
m  (1.109  and  5,722  ft). 

Family  Aspleniaceae:  Diplaxium 
iNoloJkoiefMe  (NCN) 

Maui  B,  D,  H,  I,  and  L,  identified  in 
the  legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Diplazium 
molokaiense  on  Maui.  Within  these 
units,  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Water  courses  often  in  proximity 
to  waterfalls  in  lowland  or  montane 
mesic  Metrosideros  polymorpha-Acacia 
koa  forest;  and 

(2)  Elevations  between  273  and  1,917 
m  (896  and  6,289  ft). 

Family  Lycopodiaceae: 
Phlegmariunu  mannii  (wawaeiole) 

Maui  A,  B,  D,  H,  1,  K,  and  L,  identified 
in  the  legal  descriptions  in  paragraph 
(a)(l)(i)(C)  of  this  section,  constitute 
critical  habitat  for  Phlegmariurus 
mannii  on  Maui.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(1)  An  epiphyte  on  Mefrosideros 
polymorpha,  Ehdonaea  viscosa,  and 
Acacia  koa  trees  in  moist  protected 
gulches  or  mossy  tussocks  in  mesic  to 
wet  montane  Metrosideros  polymorpha- 
Acacia  koa  forests  or  wet  montane 
Metrosideros  polymorpha-Acacia  koa 
forests  and  containing  one  or  more  of 
the  following  associated  native  plant 
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species:  Thelypteris  sp.,  Athyrium  sp..  Coprosma  sp..  Cheirodendron  trigynum.  Dated:  March  15,  2002. 

Styphelia  tameiameiae,  Cyaneasp.,  Ilex  anomala,  ot  Myrsine  sp.;  and  Craig  Manson.                                    ■ 

Machaerina  sp..  Cyrtandra  sp..  Sadleria         (2)  Elevations  from  446  and  1,688  m  f^f°"'  Secretary  for  Fish  and  Wildlife  and 

sp.,  Vaccinium  sp..  Astelia  menziesii.  (1.464  and  5.539  ft).  ^^  '^  ^^-egis  Filed  4-2-02;  8:45  am)    • 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.215X] 

Teaching  American  HIatory  Grant 
Program;  Notice  Inviting  Grant 
Appllcatlona  for  New  Awarda  for  Flacal 
Year  (PO  2002 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  these  grants  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  this 
notice  contains  all  of  the  information, 
application  forms,  and  instructions  needed  to 
apply  for  a  Teaching  American  History  grant 
under  this  competition.  These  grants  are 
authorized  by  Title  Q,  Part  C,  subpart  4,  of 
the  Elementary  and  Secondary  Education  Act 
of  1965.  as  amended  (20  U.S.C.  2351  et  seq.). 

Purpose  of  Program:  Teaching 
American  lUstory  grants  support 
programs  to  raise  student  achievement 
by  improving  teachers'  knowledge, 
understanding,  and  appreciation  of 
traditional  American  history.  Grant 
awards  assist  local  educational  agencies 
(LEAs),  in  partnership  with  entities  that 
have  extensive  content  expertise,  to 
develop,  document,  evaluate,  and 
disseminate  innovative,  cohesive 
models  of  professional  development.  By 
helping  teachers  to  develop  a  deeper 
understanding  and  appreciation  of 
traditional  American  history  as  a 
separate  subject  matter  within  the  core 
curriculiun,  these  programs  will 
improve  instruction  and  raise  student 
achievement. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs),  working  in  partnership 
with  one  or  more  of  the  following 
entities: 

•  Institutions  of  higher  education 
(IHEs); 

•  Non-profit  history  or  himianities 
organizations;  and 

•  Libraries  and  museums. 

Note  1:  LEAs  must  provide  evidence  of  a 
partnership  with  the  entities  described  above 
in  order  to  be  eligible  for  a  grant. 

Note  2:  Groups  of  LEAs  interested  in 
submitting  a  single  application  must  follow 
the  procedures  for  group  applications  in  34 
CFR  75.127-129  of  EDGAR. 

E-Mail  Notification  of  Intent  to  Apply 
for  Funding:  The  Department  will  be 
able  to  develop  a  more  efficient  process 
for  reviewing  grant  applications  if  it  has 
a  better  understanding  of  the  number  of 
LEAs  that  intend  to  apply  for  funding 
under  this  competition.  Therefore,  the 
Secretary  strongly  encotirages  each 
potential  applicant  to  notify  the 
Department  with  a  short  e-mail  noting 
the  intent  to  submit  an  application  for 
fimding.  The  e-mail  need  not  include 
information  regarding  the  content  of  the 


proposed  application,  only  the 
applicant's  intent  to  submit  it.  The 
Secretary  requests  that  this  e-mail 
notification  be  sent  no  later  than  May  3, 
2002.  The  e-mail  notification  should  be 
sent  to  Ms.  Christine  Miller  at: 
TeachingAmericanHistory@ed.gov. 
Applicants  that  fail  to  provide  this  e^ 
mail  notification  may  still  apply  for 
funding. 

Deadline  for  Transmittal  of 
Applications:  June  3,  2002. 

Deadline  for  Intergovernmental 
Aeview:  August  1,  2002. 

Estimated  Available  Funds: 
$100,000,000. 

Estimated  Range  of  Awards: 
$350,000-51,000,000  (total  funding  per 
grant,  for  a  three-year  project  period). 

Estimated  Average  Size:  $500,000 
(total  for  all  three  years). 

Maximum  Award  Amount:  The  total 
amount  of  funding  that  an  LEA  may 
receive  under  this  competition  is 
$1,000,000. 

Estimated  Number  of  Awards:  150- 
200. 

Project  Period:  Up  to  36  months. 

Please  note  that  applicants  for  multi- 
year  awards  are  required  to  provide 
detailed  budget  information  for  the  total 
grant  period  requested.  The  Department 
will  determine  at  the  time  of  the  initial 
award  the  funding  levels  for  each  year 
of  the  grant  award.  The  Department  of 
Education  is  not  bound  by  any  estimates 
in  this  notice. 

Note:  To  provide  the  applicant  the  capacity 
to  effectively  plan  for  and  carry  out  the 
comprehensive  long-term  activities  involved 
in  ongoing,  intensive  professional 
development,  to  establish  partnerships  to 
support  this  work,  and  to  document  and 
demonstrate  the  effectiveness  of  its  program 
for  future  dissemination,  the  Secretary 
anticipates  awarding  the  entire  three-year 
grant  amount  for  the  project  at  the  time  of  the 
initial  award. 

Page  Limits:  Applicants  are  strongly 
encouraged  to  limit  the  application 
narrative  to  no  more  than  20  double- 
spaced  pages. 

The  following  standards  are  preferred: 
(1)  A  "page"  is  8.5"  x  11*  (one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides).  (2)  Use  12-point  font  for  all  text 
in  the  application  narrative. 

The  page  limit  does  not  apply  to  the 
cover  sheet,  the  one-page  abstract, 
budget  section,  appendices,  and  forms 
and  assurances. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EE)GAR)  in 
34  CFR  parts  75,  77,  79,  80,  81,  82,  85, 
86,  97,  98  and  99. 

Supplementary  Information:  Budgets 
must  include  fimds  for  at  least  two 
project  staff  members  to  attend  a  two- 


day  annual  meeting  of  the  Teaching 
American  History  Grant  program  in 
Washington,  DC,  each  year  of  the 
project.  Applicants  must  include  fimds 
to  cover  travel  and  lodging  expenses  for 
these  training  activities  during  each  year 
of  the  project. 

BacKground:  In  fiscal  year  2001, 
Congress  appropriated  $50  million  for 
the  'Teaching  American  History 
program,  of  which  the  Department 
awarded  $49.6  million  in  support  of  60 
grants  to  LEAs  and  consortia  in  33 
States.  Abstracts  of  these  grants  are 
available  at  www.ed.gov/offices/OESE/ 
TAH/.  The  Secretary  reserved  the 
remaining  $365,000  in  FY  2001  for  peer 
review  costs.  Congress  appropriated 
$100  million  for  this  program  for  fiscal 
year  2002. 

Program  Description:  The  Teaching 
American  History  Grant  Program  is 
authorized  by  Part  C,  subpart  4,  of  Title 
n  of  the  Elementary  and  Secondary 
Education  Act. 

Students  who  know  and  appreciate 
the  great  ideas,  issues,  and  events  of 
American  history  are  more  likely  to 
imderstand  and  exercise  their  civic 
rights  and  responsibilities.  Their 
understanding  of  traditional  American 
history  will  be  enhanced  if  it  is  taught 
as  a  separate  academic  subject  and  not 
as  a  component  of  social  studies. 
Teachers  must  have  strong  content 
knowledge  to  teach  students  effectively 
about  the  significant  issues,  episodes, 
individuals,  and  ttiming  points  in  the 
history  of  the  United  States. 

The  Teaching  American  History  Grant 
Program  will  support  projects  to  raise 
student  achievement  in  traditional 
American  history  by  improving 
teachers'  knowledge,  understanding, 
and  appreciation  for  American  history 
through  intensive,  ongoing  professional 
development.  Project  activities  should 
enable  teachers  to  develop  further 
expertise  in  American  history  subject 
content,  teaching  strategies,  and  other 
essential  elements  of  teaching  to  higher 
standards.  Projects  should  be  driven  by 
a  coherent,  long-term  plan  and  should 
be  evaluated  on  the  basis  of  their  impact 
on  teacher  effectiveness  and  student 
learning.  This  assessment  should  guide 
subsequent  professional  development 
efforts. 

This  program  will  demonstrate  how 
school  districts  and  institutions  with 
expertise  in  traditional  American 
history  can  collaborate  over  a  three-year 
period  to  ensure  that  teachers  develop 
the  content  knowledge  and  skills 
necessary  to  teach  traditional  American 
history  effectively  as  a  separate 
academic  subject.  In  addition  to  any 
dissemination  conducted  direcUy  by 
grantees,  the  Department  intends  to  take 
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the  products  and  information  resulting 
from  this  grant  program  and  share  the 
results  with  other  conunxmities. 

Under  this  program,  applicants  may 
propose  projects  that: 

•  Develop  and  implement  high- 
quality  in-service  or  pre-service 
professional  development  that  provides 
educators  with  content  knowledge  and 
related  teaching  skills  to  prepare  all 
students  to  achieve  to  higher  standards 
in  American  history;  and 

•  Develop  and  implement  strategies 
for  sustained  and  on-going  collaboration 
that  will  take  place  over  the  course  of 

at  least  three  years  among  teachers  and 
outside  experts  to  improve  content 
knowledge  and  instruction  in  traditional 
American  history. 

Applicants  should  consider  projects 
that  include  at  least  one  or  more  of  the 
following: 

•  Supporting  participation  of  teams  of 
teachers  in  simmier  institutes  and 
summer  immersion  activities  designed 
to  improve  content  knowledge  and 
instruction  in  traditional  American 
history; 

•  Supporting  school-based 
collaborative  efforts  among  teachers, 
including  programs  that  facilitate 
teacher  observation  and  analyses  of 
fellow  history  teachers'  classroom 
practice  to  improve  content  knowledge, 
and  instruction; 

•  Developing  programs  to  assist  new 
history  teachers  in  the  classroom,  such 
as — 

(a)  Mentoring  and  coaching  by  trained 
mentor  teachers  over  the  entire  grant 
period; 

(b)  Team  teaching  with  experienced 
history  teachers;  or 

(c)  Providing  release  time  for 
observation  and  consultation  with 
experienced  history  teachers; 

I     •  Providing  collaborative  professional 

development  experiences  for  veteran 

history  teachers; 

I     •  Supporting  LEA  collaboration  with 
'  history  departments  at  IHEs  to  improve 

content  understanding  and  quality  of 

instruction  in  the  LEA; 

•  Developing  programs  to  improve 
history  knowledge  and  instruction,  and 
therefore  student  achievement,  in  high- 
poverty  areas  or  for  disadvantaged 
students; 

•  Establishing  and  maintaining 
professional  networks,  focused 
specifically  on  teaching  traditional 
American  history,  that  provide  a  fonun 
for  interaction  among  teachers  and  that 
allow  for  the  exchange  of  information; 

•  Providing  guidance  to  teachers  on 
the  use  of  technology  to  provide  access 
to  primary  historical  documents,  enable 
cooperative  learning  efforts,  and 


develop  effective  presentations  of 
historical  content;  and 

•  Creating  materials  documenting  the 
implementation  and  benefits  of  the 
program  and  products  for  other 
educators  to  use  in  the  course  of 
teaching  American  history  as  a  separate 
subject  within  the  core  ciuriculum. 

Application  Content:  To  apply  for 
Teaching  American  History  program 
funds,  applicants  must  fully  describe,  in 
their  project  narrative,  projects  that: 

•  Develop  and  implement  high- 
quality  professional  development 
programs,  or  strengthen  existing 
programs,  in  order  to  improve 
traditional  American  history  education 
programs  in  elementary,  middle,  or  high 
schools; 

•  Demonstrate  strong  evidence  of 
collaboration  with  either  an  institution 
of  higher  education,  a  non-profit  history 
or  humanities  association,  or  a  library  or 
museiun; 

•  Document  the  program's  outcomes 

and  benefits;  and 

•  Develop  products  that  may  be  used 

to  replicate  the  program  in  other 
settings. 

Thus,  grant  applications  must 
describe  existing  or  proposed  strategies 
that  could  successfully  be  implemented, 
expanded,  documented,  evaluated  and 
disseminated.  Taken  together,  these 
strategies  and  methods  should  comprise 
a  research-based  and  comprehensive 
traditional  American  history  education 
improvement  project  that: 

•  Is  based  on  reliable  theory, 
preliminary  internal  or  external 
research,  and  evaluation  regarding 
effective  practice; 

•  Has  the  potential  to  improve 
students'  achievement  in  traditional 

American  history; 

•  Highlights  the  development  of 

model  pre-service  or  in-service 
professional  development  for  history 
teachers; 

•  Involves  multiple  partners  and 
effectively  combines  resources  to  create 
quality,  sustainable  programs; 

•  Demonstrates  the  feasibility  of 
further  replication  and  dissemination; 

•  Is  applicable  to  a  broad  range  of 
rural  and  urban  schools  serving  poor 
and  disadvantaged  students,  including 
schools  that  are  chronically- low- 
performing;  and 

•  Describes  methods  by  which  the 

applicant  will  assess  the  project's 
outcomes. 

Competition  Requirements 

Invitational  Priority:  The  Secretary  is 
particularly  interested  in  applications 
that  meet  the  following  priority: 

Applications  from  hign-poverty  rural 
and  urban  LEAs  for  projects  designed  to 


improve  traditional  American  history 
instruction  in  chronically  low- 
performing  schools  and  improve 
achievement  of  disadvantaged  students. 
Under  34  CFR  75.105(c)(1),  we  do  not 
give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 

Waiver  of  Proposed  Rulemaking 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department, 
generally  offers  interested  parties  the 
opportunity  to  comment  on  proposed 
selection  criteria.  However,  in  order  to 
make  timely  grant  awards  in  fiscal  year 
(FY)  2002,  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
has  decided  to  issue  this  application 
notice  without  first  publishing  selection 
criteria  for  public  comment.  These 
selection  criteria  will  apply  to  the  FY 
2002  grant  competition  only.  The 
Assistant  Secretary  takes  thds  action 
under  section  437(d)(1)  of  the  General 
Education  Provisions  Act. 

Reporting  Requirements  and  Expected 
Outcomes 

The  Secretary  requires  successful 
applicants  to  submit  annual 
performance  reports  that  docimient  the 
grantee's  yearly  progress  toward 
meeting  expected  programmatic 
outcomes.  These  outcomes  must  be 
based  on  measitfable  performance 
objectives.  The  Secretary  will  use  these 
reports  to  measure  the  success  of  the 
grantee's  project,  and  the  reports  will 
contribute  to  a  broader  knowledge  base 
about  high-quality,  effective 
professional  development  strategies  that 
can  improve  the  teaching  and  learning 
of  American  history  nationwide. 

In  addition,  grantees  will  be  required 
to  submit  a  final  performance  report, 
due  no  later  than  90  days  after  the  end 
of  the  project  period. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  for  grants  under 
this  competition.  In  all  instances  where 
the  word  "project"  appears  in  the 
selection  criteria,  the  reference  to  a 
Teaching  American  History  program  . 
should  be  made.  The  maximum 
composite  score  for  all  of  these  criteria 
is  100  points.  The  maximimi  score  for 
each  criterion  is  indicated  in 
parentheses.  Within  each  criterion,  the 
Secretary  evaluates  each  factor  equally. 

(a)  Significance.  (30  points) 

In  determining  the  significance  of  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  likelihood  that  the  proposed 
project  will  improve  the  quality  of 
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mstruction  in  American  history  and 
student  knowledge  of  the  subject. 

(ii)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(iii)  The  likelihood  that  the  proposed 
project  will  promote  the  teaching  of 
traditional  American  history  as  a 
separate  academic  subject  (not  as  a 
component  of  social  studies)  within  the 
LEA's  elementary  school  and  secondary 
school  curricula. 

(b)  Quality  of  the  project  design.  (25 
points) 

In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  in 
American  history  and  support  rigorous 
academic  standards  for  all  students. 

(iii)  The  extent  to  which  the  proposed 
project  involves  the  collaboration  of 
appropriate  partners  with  content 
expertise  in  American  history  to 
improve  teachers'  knowledge  and 
instruction. 

(c)  Quality  of  the  management  plan.  (20 
points) 

In  determining  the  quality  of  the 
management  plan,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  continuous 
improvement  strategies  and  milestones 
for  accomplishing  project  tasks. 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
other  key  project  personnel  are 
appropriate  and  adequate  to  meet  the 
c^jectives  of  the  proposed  project 

(d)  Quality  of  the  project  evaluation.  (15 
points) 

In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
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quantitative  and  qualitative  data  to  the 
extent  possible. 

(iii)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

(e)  Adequacy  of  resources.  (10  points) 

In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers: 

(i)  The  extent  to  which  the  costs  are 
reasonable  2nd  the  budget  sufficient  in 
relation  to  the  objectives,  design,  and 
scope  of  project  activities. 

(ii)  The  relevance  and  demonstrated 
commitment  of  each  partner  in  the 
proposed  project  to  the  implementation 
and  success  of  the  project. 

IntergoTemmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedures  established  in  each  State 
under  the  Executive  order. 

If  you  want  to  know  the  name  and 
address  of  any  State  Single  Point  of 
Contact  (SPOC)  you  may  view  the  latest 
SPOC  list  on  the  0MB  Web  site  at  the 
following  address: 
www.  whitehouse.gov/omb/gmnts. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  area-wide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

AnyState  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  firom  State,  area-wide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372- 
CFDA  #84.215X,  U.S.  Department  of 
Education,  Room  7E200,  400  Maryland 
Avenue.  SW.,  Washington,  DC  20202- 
0125. 


Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  imtil 
4:30  p.m.  (Eastern  Standard  Time)  on 
the  date  indicated  in  this  notice. 

Please  note  that  the  above  ADDRESS 
is  not  the  same  ADDRESS  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  ADDRESS. 

Instructioiis  for  Transmittal  of 
Applications 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Pro)ect  for  Electronic  Submission 
of  Applications 

In  FY  2002,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Teaching  American  History  Grant 
program  (CFDA  #84,215X)  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  under  the 
Teaching  American  History  Grant 
program,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

"The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPUCATION.  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

u  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  volimtary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application 


fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  fi-om  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 

form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  actaiowledgement,  which 
will  include  a  PR/ A  ward  niunber  (an 
identifying  number  unique  to  yoitt 
application). 

4.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424B  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Teaching  American 
History  Grant  program  at:  http://e- 
gmnts.ed.gov 

We  have  included  additional 
information  about  the  e-APPUCATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

If  you  want  to  apply  for  a  grant  and 
be  considered  for  funding,  you  must 
meet  the  following  deadUne 
requirements: 

(A)  If  You  Send  Your  Application  by 
Mail 

I    You  must  mail  the  original  and  two 
copies  of  the  application  on  or  before 
the  deadline  date.  To  help  expedite  our 
review  of  yoin  application,  we  would 
appreciate  your  voluntarily  including  an 
additional  two  copies  of  your 
application.  Mail  your  application  to: 
U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
CFDA  #84.215X,  7th  &  D  Streets,  SW., 
ROB-3,  Room  3633,  Washington,  DC 
20202-4725. 

You  must  show  one  of  the  following 
as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
,  postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

I      (3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  you  mail  an  application  through  the 
U.S.  Postal  Service,  we  do  not  accept 
either  of  the  following  as  proof  of 

mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 


An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant 
should  check  with  its  local  post  office. 

Special  Note:  Due  to  recent  disruptions  to 
normal  mail  delivery,  the  Department 
encourages  you  to  consider  using  an 
alternative  delivery  method  (for  example,  a 
commercial  carrier,  such  as  Federal  Express 
or  United  Parcel  Service;  U.S.  Postal  Service 
Express  Mail;  or  a  courier  service)  to  transmit 
your  application  for  this  competition  to  the 
Department.  If  you  use  an  alternative 
delivery  method,  please  obtain  the 
appropriate  proof  of  mailing  under 
"Applications  Sent  by  Mail,"  then  follow  the 
instructions  for  "Applications  Delivered  by 
Hand." 

(B)  Applications  Delivered  by  Hand 

You  or  yoiir  courier  must  hand 
deliver  the  original  and  two  copies  of 
the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date.  To  help  expedite  our 
review  of  your  application,  we  would 
appreciate  your  voluntarily  including  an 
additional  two  copies  of  yoiu- 
application.  Deliver  your  application  to: 
U.S.  Department  of  Education, 
Application  Control  Center.  Attention; 
CFDA  #  84.215X,  7th  &  D  Streets,  SW, 
ROB-3,  Room  3633,  Washington,  DC 
20202-4725. 

The  Application  Control  Center 
accepts  application  deliveries  daily 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  DC  time),  except 
Saturdays,  Simdays,  and  Federal 
holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only.  A  person 
delivering  an  application  must  show 
identification  to  enter  the  building. 

(C)  If  You  Submit  Your  Application 
Electronically 

You  must  submit  yoiu^  grant 
application  through  the  Internet  using 
the  software  provided  on  the  e-Grants 
Web  site  (http://e-gmnts.ed.gov)  by  4:30 
p.m.  (Washington,  DC  time)  on  the 
deadline  date. 

The  regular  hours  of  operation  of  the 
e-Grants  Web  site  are  6:00  a.m.  until 
12:00  midnight  (Washington,  DC  time) 
Monday-Friday  and  6:00  a.m.  until  7 
p.m.  Saturdays.  The  system  is 
unavailable  on  the  second  Satxirday  of 
every  month,  Simdays,  and  Federal 
holidays.  Please  note  that  on 
Wednesdays  the  Web  site  is  closed  for 
maintenance  at  7  p.m.  (Washington,  DC 
time). 

Notes: 

(1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  you 


should  check  with  your  local  post 
office. 

(2)  If  you  send  your  application  by 
mail,  or  if  you  or  your  coxuier  deliver 
it  by  hand,  the  Application  Control 
Center  will  mail  a  Grant  Application 
Receipt  Acknowledgment  to  you.  If  you 
do  not  receive  the  notification  of 
application  receipt  within  15  days  from 
the  date  of  mailing  the  application,  you 
should  call  the  U.S.  Department  of 
Education  Application  Control  Center  at 
(202) 708-9493. 

(3)  If  your  application  is  late,  we  will 
notify  you  that  we  will  not  consider  the 
application. 

(4)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the 
Department — in  Item  4  of  the 
Application  for  Federal  Education 
Assistance  (ED  424  (exp.  11/30/2004)) 
the  CFDA  number — and  suffix  letter,  if 
any— of  the  competition  under  which 
you  are  submitting  your  application. 

(5)  If  you  submit  your  application 
through  the  Internet  via  the  e-Grants 
Web  site,  you  will  receive  an  automatic 
acknowledgment  when  we  receive  your 
application. 

Application  Instructiens  and  Forms 

The  appendix  to  this  notice  contains 
all  required  forms  and  instructions, 
including  instructions  for  preparing  the 
application  narrative,  a  statement 
regarding  estimated  public  reporting 
burden,  a  notice  to  applicants  regarding 
compliance  with  section  427  of  the 
General  Education  Provisions  Act 
(GEPA),  various  assurances  and 
certifications,  and  a  checklist  for 
applicants. 

To  apply  for  an  award  under  this 
competition,  your  application  must  be 
organized  in  the  following  order  and 
include  the  following  four  parts.  The     - 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Fedeml 
Assistance  (ED  424,  Exp.  11/30/2004) 
and  Instructions 

Part  U:  Budget  Information— Non- 
Construction  Programs  (ED  Form  No. 
524)  and  Instructions 

An  applicant  for  a  multi-year  project 
must  provide  a  budget  narrative  that 
provides  budget  information  for  each 
budget  period  of  the  proposed  project 
period. 

Part  ni:  Application  Narmtive 

The  application  narrative  is  where  an 
applicant  addresses  the  selection 
criteria  that  are  used  by  reviewers  in 
evaluating  the  application.  Applicants 
are  strongly  encouraged  to  limit  the 
application  narrative  to  no  more  than  20 
double-spaced,  standard-type  pages. 
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The  following  standards  are  preferred: 
(1)  A  "page"  is  8.5"  x  ll*  (one  side  only) 
with  one-inch  margins  (top,  bottom,  and 
sides).  (2)  If  using  a  proportional 
computer  font,  applicants  are  requested 
to  use  a  12-point  font. 

Part  IV:  Assurances  and  Certifications 

a.  Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

b.  Certifications  Regarding  Lobbying: 
Debarment,  Suspension,  and  Otker 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 

c.  Certifications  regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions. 

Note:  ED  Form  80-0014  is  intended  for  the 
use  of  grantees  and  should  not  be  transmitted 
to  the  Department. 

d.  Disclosure  of  Lobbying  Activities 
(Standard  Form  I.I.I.)  (if  applicable)  and 
instructions. 

An  applicant  may  submit  information 
on  photostatic  copies  of  the  application, 
budget  forms,  assurances,  and 
certifications  as  printed  in  this  notice  in 
the  Federal  Register.  However,  the 
application  form,  assurances,  and 
certifications  must  each  have  an  original 
signature.  All  applicants  are  required  to 
submit  ONE  original  signed  application, 
including  ink  signatures  on  all  forms 
and  assurances,  and  TWO  copies  of  the 
application,  one  boimd  and  one 
imbound  copy  suitable  for 
photocopying.  Please  mark  each 
application  as  "original"  or  "copy."  To 
aid  with  the  review  of  applications,  the 
Department  encourages  applicants  to 
submit  two  additional  paper  copies  of 
the  application.  The  Department  will 
not  penalize  applicants  who  do  not 
provide  additional  copies.  No  grant  may 
be  awarded  unless  a  completed 
application  form,  including  the  signed 
assurances  and  certifications,  has  been 
received. 

For  Further  Information  Contact: 

Christine  Miller,  Alex  Stein,  Harry 
Kessler,  or  Claire  Geddes,  Teaching 
American  History  Grant  Program,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.  Washington,  DC  20202- 
6200.  Telephone  (202)  260-8766 
(Christine  Miller):  (202)  205-9085  (Alex 
Stein):  (202)  708-9943  (Harry  Kessler): 
(202)  260-8757  (Claire  Geddes). 

E-mail: 
teachingamericanhistory^d.gov 

Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-888-877- 
8339. 


Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimient  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  free,  at  1-888- 
293-6498:  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authorit3r:  20  U.S.C.  2351  et  seq. 

Dated:  March  28,  2002. 

Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

Appendix 

Instructions  for  the  Application  Narrative 

The  narrative  is  the  section  of  the 
application  where  the  selection  criteria  used 
by  reviewers  in  evaluating  the  application  are 
addressed.  The  narrative  must  encompass 
each  function  or  activity  for  which  funds  are 
being  requested.  Before  preparing  the 
application  narrative,  an  applicant  should 
read  carefully  the  description  of  the  program 
and  the  selection  criteria  the  Secretary  uses 
to  evaluate  applications. 

Applicants  should  note  the  preferable  page 
limits  for  the  application  narrative  stated  in 
this  notice  under  Page  Limits. 

1.  Begin  with  a  one-page  Abstract 
summarizing  the  proposed  Teaching 
American  History  project,  including  a 
description  of  project  objectives  and 
activities  and  partners  in  the  application. 
Also  include  a  short  description  of  the 
population  to  be  served  by  the  project. 

2.  Include  a  Table  of  Contents  listing  the 
parts  of  the  narrative  in  the  order  of  the 
selection  criteria  and  the  page  numbers 
where  the  parts  of  the  narrative  are  found.  Be 
sure  to  number  the  pages. 

3.  De8crit>e  fully  the  proposed  project  in 
light  of  the  selection  criteria  in  the  order  in 
which  the  criteria  are  listed  in  the 
application  package.  Do  not  simply 
paraphrase  the  criteria. 

4.  Provide  the  following  in  response  to  the 
attached  "Notice  to  all  Applicants:"  (1)  A 
reference  to  the  portion  of  the  application  in 
which  information  appears  as  to  how  the 
applicant  is  addressing  steps  to  promote 


equitable  access  and  participation,  or  (2)  a 
separate  statement  that  contains  that 
information. 

5.  If  the  application  is  from  a  group,  attach 
the  group's  agreement.  When  applying  for 
funds  as  a  group,  such  as  a  consortium, 
individual  eligible  applicants  must  enter  into 
an  agreement  signed  by  all  members  of  the 
group.  The  group's  agreement  must  detail  the 
activities  each  member  of  the  group  plans  to 
perform,  and  must  bind  each  member  to 
every  statement  and  assurance  made  in  the 
group's  application.  (The  designated 
applicant  must  submit  the  group's  agreement 
with  its  application.) 

6.  Applicants  may  include  suppprting 
documentation  as  appendices  to  the 
narrative.  This  material  should  be  concise 
and  pertinent  to  the  competition.  Note  that 
the  Secretary  considers  only  information 
contained  in  the  application  in  ranking 
applications  for  funding  consideration. 
Letters  of  support  sent  separately  from  the 
formal  application  package  are  not 
considered  in  the  review  by  the  technical 
review  panels. 

7.  Attach  copies  of  all  required  assurances 
and  forms. 

Estimated  Public  Reporting  Burden 

According  to  the  Paperwork  Reduction  Act 
of  1995,  you  are  not  requited  to  respond  to 
a  collection  of  information  unless  it  displays 
a  valid  0MB  Control  Number.  The  valid 
OMB  control  number  for  this  information 
collection  is  1890-0009.  (Expiration  Date:  06/ 
30/2002).  The  time  required  to  complete  this 
information  collection  is  estimated  to  average 
sixty-five  (65)  hours  per  response,  including 
the  time  to  review  instructions,  search 
existing  data  resources,  gather  the  data 
needed,  and  complete  and  review  the 
information  cellection.  If  you  have  any 
comments  concerning  the  accuracy  of  the 
time  estimate  or  suggestions  for  improving 
this  form,  please  write  to:  Christine  Miller, 
Teaching  American  History  Grant  Program, 
U.S.  Department  of  Education,  400  Maryland 
Avenue  SW,  FB-6,  5C126.  Washington.  DC 
20202-6200. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly  to: 
Christine  Miller,  Teaching  American  History 
Grant  Program,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW,  FB-6, 
5C126,  Washington,  DC  20202-6200. 

Checklist  for  Applicants 

The  following  forms  and  other  items  must 
be  included  in  the  application  in  the  order 
listed  below: 

1.  Application  for  Federal  Assistance 

(ED  424) 

2.  Budget  Information — Non- 
Construction  Programs  ED  (Form  No.  524) 
and  budget  narrative. 

3.  Application  Narrative,  including 

information  that  addresses  section  427  of  the 
General  Education  Provisions  Act  (see  the 
section  entitled  "NOTICE  TO  ALL 
APPLICANTS"),  and  relevant  appendices. 

4.  Group  agreement,  if  applicable. 

5.  Assurances — Non-Construction 

Programs  (SF  242B). 

6.  Certifications  Regarding  Lobbying; 

Debarment,  Suspension,  and  Other 
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Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

7.  Disclosure  of  Lobbying  Activities 

(Standard  Form  LLL). 

Parity  Guidelines  Between  Paper  and 
Electronic  Applicatioiis 

In  FY  2002,  the  U.S.  Department  of 
Education  is  continuing  to  expand  the 
pilot  project,  which  began  in  FY  2000, 
which  allows  applicants  to  use  an 
Internet-based  electronic  system  for 
submitting  applications.  This 
competition  is  among  those  that  have  an 
electronic  submission  option  available 
to  all  applicants.  The  system,  called  e- 
APPLICATION,  formerly  e-GAPS 
(Electronic  Grant  Application  System), 
allows  an  applicant  to  submit  a  grant 
application  to  us  electronically,  using  a 
current  version  of  the  applicant's 
Internet  browser.  To  see  e- 
APPLICATION  visit  the  following 
address:  http://e-gmnts.ed.gov. 

Users  of  e-APPUCATION,  a  data 
driven  system,  will  be  entering  data  on- 


line while  completing  their 
applications.  This  will  be  more 
interactive  than  just  e-mailing  a  soft 
copy  of  a  grant  application  to  us.  If  you 
participate  in  this  volimtary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  go  into  a  database  and  ultimately 
will  be  accessible  in  electronic  form  to 
our  reviewers. 

This  pilot  project  continues  the 
Department's  transition  to  an  electronic 
grant  award  process.  In  addition  to  e- 
APPLICATION,  the  Department  plans  to 
expand  the  number  of  discretionary 
programs  using  the  electronic  peer 
review  (e-READER)  system  and  to 
increase  the  participation  of 
discretionary  programs  offering  grantees 
the  use  of  the  electronic  annual 
performance  reporting  (e-REPORTS) 
system.  To  help  ensure  parity  and  a 
similar  look  between  electronic  and 
paper  copies  of  grant  applications,  we 
are  asking  each  applicant  that  submits  a 


paper  application  to  adhere  to  the 
following  guidelines: 

•  Submit  your  application  on  BVz"  by 
11' paper. 

•  Leave  a  1-inch  margin  on  all  sides. 

•  Use  consistent  font  throughout  your 
dociunent.  You  may  also  use  boldface 
type,  underlining,  and  italics.  However, 
please  do  not  use  colored  text. 

•  Please  use  black  and  white,  also,  for 
illustrations,  including  charts,  tables, 
graphs  and  pictures. 

•  For  the  narrative  component,  yoiu- 
application  should  consist  of  the 
number  and  text  of  each  selection 
criterion  followed  by  the  narrative.  The 
text  of  the  selection  criterion,  if 
included,  does  not  count  against  any 
page  limitation.  ^ 

•  Place  a  page  number  at  the  bottom 
right  of  each  page  beginning  with  1;  and 
niunber  yoiu-  pages  consecutively 
throughout  your  document. 

BICUNG  CODE  400(H>1-U 
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Application    for    Federal 
Education  Assistance    (ED  424) 


U.S.  Department  of  Education 

Fonn  Approval 

OMB  No  U7S.0106 

Enp  11/3(V20M 


1.  Name  and  Address 
Legal  Name: 

Aditass: 


OrganiztfianilUnt 


Ciiy 
2.  Applicanl'sD-U-N-S  Number 


ZIP  Code  *  4 


n 


3.  Applicant's  T-l-N  L 

4.  Catalog  of  Federal  Domestic  Assistance  #:r8^  4j      |     J     [      | 
■nda: 


S.  Prqiact  Director. 
Adit  ess: 


Stale  County 

6.  Novice  Applicant     LJ  Yes    LJNo 

7.  Is  the  applicant  delinquent  on  any  Federal  detx?    [_J  Yes    LJ  No 
(If  "Yes,"  attach  an  explanation.)  . 

8.  Type  of  Applicant  (Enter  appropriate  letter  in  the  trnx.)  {        J 


City 
Te<.#:. 


State 
Fa«#: 


ZIPCodi  *  4 


A  Suit 

B  Local 

C  Special  District 

0  bidiMi  Tribe 

E  Indwiduil 

F  IndtpandM  Sctaoi 
Oiarict 


G  Public  Collagi  or  University 

H  PrivMc.  Non-ProTit  Collage  or  University 

I  Non-ProTit  Organization 

J  ftivalt,  ProTil-Ktaking  Organization 

K  Olhar  (Specify): 


E-Mail  Address: . 


9.  TypeofSubmissian: 
— PreApplicalion 
LJ  Conamction 
I     I  Non-Constructian 


— Applicalion 
I     I  Consmctian 
I I  Non-Construction 


10.  Is  application  subject  to  review  by  Executive  Order  1 2372  process? 
LJ  Yes  (Date  made  available  to  the  ExecUive  Order  12372 
prtxass  lor  review): 

n  No  (N  "No."  dwck  appropriate  box  below.) 
LJpragram  is  not  cowed  by  E.0. 12372. 
I jftoqram  has  not  been  selected  by  State  for  review. 


12.  Art  any  leieerch  activities  involving  hwnsubjaasplafd  at  any  time 
during  the  proposed  project  period? 

Q  Yes  (Go  to  12a.)  .Q  No  (Go  to  item  13.) 

12a.  Are  all  the  research  activities  proposed  designated  to  be  exempt 
from  the  raguMions? 

n    Yes  (Provide  Enmptian(4^. 

LJ    No  (Provide  Assuwce#): 


11.  Proposed  rrqiect  Dates: 


Start  Data: 


End  Date: 


13.  Descriptive  Tide  of  Applicant's  Praject: 


14a.  Federal                   S                                     .00 

15.  To  the  best  of  my  knowledge  and  belief,  all  d«a  in  Ms  preepplication/applicatian  we  hue  and 
corracL  The  document  has  been  duly  auttiorized  by  the  governing  body  of  the  applicant  and 

b.  Applicant                 S                                     .00 

the  applicant  will  comply  with  the  attadMd  assurances  if  the  essislance  is  awarded. 

a.  Authorized  Representative  (Please  type  or  print  neme  clearly.) 

c.  Stale                     %                                   .00 

d.  Local                     $                                   .00 

b.  Tide 

e.  Other                      S                                     .00 

c.  Tal.#:                                                          Fax#: 

f.  ftoQTvn  tnconw.      $                                     -00 

d.  E-A4ail  Address: 

e.  Signature  of  Authorized  Representative 

Daae: 

g.  TOTAL                   $                                    0.00 
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.tnictions  for  ED  424 


1.  Legal  Name  and  Address.  Enter  the  legal  name  of  applicant  and  the 
name  of  the  primary  organizational  unit  which  will  undertake  the  assis- 
tance activity 

2.  D-U-N-S  Number.  Errter  the  applicant's  D-U-N-S  Number.  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the  num- 
ber by  calling  1-800-333-0505  or  by  completing  a  D-U-N-S  Number 
RequestForm.  Theformcanbeobtainedviathelntemetatthefollowing 
URL:  http://www.dnb.com. 

3.  Tax  Identincation  Number.  Enter  the  Uxpayers  identification  number 
as  assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  Domestic  AssistarKe  (CFDA)  Number.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested.  The  CFDA  number  can  be  found  in  the  federal  register  notice 
and  the  application  package. 

5.  Project  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this  appli- 
cation. 

6.  Novice  Applicant.  Check  "Yes"  or  "No"  only  if  assistance  is  being 
requested  under  a  program  that  gives  special  consideration  to  novice  ap- 
plicants. Otherwise,  leave  blank. 

Check  "Yes"  if  you  meet  the  requirements  for  novice  applicams  specified 
in  the  regulations  In  34  CFR  75.225  and  included  on  the  attached  page 
entitled  "Definitions  for  Form  ED  424."  By  checking  "Yes"  the  applicant 
certifies  that  It  meets  these  novice  applicant  requirements.  Check  "No"  if 
you  do  not  meet  the  requirements  for  novice  applicants. 

7.  Federal  Debt  Delinquency.  Check  "Yes"  if  the  applicant's  organiza- 
tion is  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  authorized 
representative.  Categories  of  debt  Include  delinquent  audit  disallowances, 
loans  and  taxes.)  Otherwise,  check  "No." 

8.  Type  of  Applicant.  Enter  the  appropriate  letter  in  the  box  provided. 

9.  Type  of  Submission.  See "  Definitions  for  Form  ED  424"  attached. 

10.  Executive  Order  12372.  See"DefinitionsforForm  ED  424"  attached. 
Check  "Yes"  if  the  application  is  subject  to  review  by  E.0. 1 2372.  Also, 
please  enter  the  month,  day.  and  four  (4)  digit  year  (e.g.,  12/12/2001). 
Otherwise,  check  "No." 

11.  Proposed  Project  Dates.  Please  enter  the  month,  day,  and  four  (4) 
digit  year  (e.g..  12/12/2001). 


12.  Human  Subjects  Research.  (See  LA.  "Definitions"  in  attached  page 
entitled  "Definitions  for  Form  ED  424.") 

If  Not  Human  Subjects  Research.  Check  "No"  if  research  activities 
involving  human  subjects  are  not  planned  at  any  time  Aring  the  proposed 
project  period.  The  remaining  parts  of  Item  1 2  are  then  not  applicable. 

If  Human  Subjects  Research.  Check  "Yes"  if  research  activities  in- 
volving hunan  subjects  are  planned  at  any  time  during  the  proposed  project 
period,  either  at  the  applicant  organization  or  at  any  other  performance 

site  or  collaborating  institution.  Check  "Yes"  even  if  the  research  is  ex- 
empt from  the  regulations  for  the  protection  of  human  subjects.  (See  I.B. 

"Exemptions"  in  attached  page  entitled  "Definitions  for  Form  ED  424.") 

12a.  If  Human  Sutyects  Research  is  Exempt  from  the  Human  Subjects 
Regulations.  Check  "Yes"  if  all  the  research  activities  proposed  are 
designated  to  be  exempt  from  the  regulations.  Insert  the  exemption 
number(s)  corresponding  to  one  or  more  of  the  six  exempUon  categories 
listed  in  I.B.  "Exemptions."  In  addition,  follow  the  instructions  in  II.A. 
"Exempt  Research  Narative"  in  the  attached  page  entitled  "Definitions 
for  Form  ED  424."  Insert  this  nan«ive  immediately  following  the  ED 
424  face  page. 


1 2a.  If  Human  Sulyects  Research  is  Not  Exempt  from  Human  Sub- 
.  jects  Regulations.  Check  "fto"  if  some  or  all  of  the  planned  research 
attivitiesaecowered(notexempt).  In  addition,  follow  the  instnictions 
in  II.B.  "Nonexempt  Rese^ch  Nan^ative "  in  the  page  entitled  "Defini- 
tions fa  Form  ED  424."  Insert  this  narrative  immediately  followring  the 
ED  424  face  page. 

12a.  Human  Subjects  Assurance  Number.  If  the  applicant  has  an  ap- 
proved Federal  Wide  (FWA)  or  Multiple  Project  Assurance  (MPA) 
with  the  Office  for  Human  Research  Protections  (OHRP).  U.S.  De- 
partment of  Health  and  Human  Services,  that  covers  the  specific  activ- 
ity, insert  the  number  in  the  space  provided.  If  the  applicant  does  not 
have  an  approved  assurance  on  file  with  OHRP,  enter  "None."  In  this 
case,  the  applicant,  by  signature  on  the  face  page.  Is  declaring  that  it  will 
comply  with  34  CFR  97  and  proceed  to  obtain  the  human  subjects 
assuranceuponrequestbythedesignatedEDofficial.  If  the  application 
is  recommended/selected  for  funding,  the  designated  ED  official  vwil 
request  that  the  applicant  obtain  the  assurance  within  30  days  after  the 
specific  formal  request 

Note  about  Institutional  Review  Board  Approval.  ED  does  not 
require  certincation  of  Institutional  Review  Board  approval  virith  the  ap- 
plication. Hovwver,  if  an  application  that  Involves  non-exempt  human 
subjects  research  is  recommended/selected  for  funding,  the  designated 
ED  official  will  request  that  the  applicant  obtain  and  send  the  certifica- 
tion to  ED  within  30  days  alter  the  fomial  request 

13.  Project  Title.  EnterabriefdesffiptivetitleoftheprqecL  IfmoreHian 
one  proyam  is  invohwd.  you  should  append  an  explanation  on  a  sepa- 
rate sheet.  If  appropriate  (e.g.,  construction  or  real  property  projects), 
attach  a  map  showing  project  location.  For  preappi  Icatlons,  use  a  sepa-  I 
rate  sheet  to  provide  a  summary  desaiption  of  this  projea  , 

14.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during  j 
the  first  funding/budget  period  by  each  contributor.  Value  of  in-kind  , 
contributionsshouldbeincludedonappropriatelinesasappllcable.  If  i 
the  action  will  result  in  a  dollar  change  to  an  existing  award.  Indicate 
only  the  amount  of  the  change.  For  decreases,  enclose  the  amourts  in 
pventheses.  if  both  basic  and  supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple  program  funding,  use 
totals  and  show  breakdown  using  same  categories  as  item  1 4. 

15.  Certification.  To  be  signed  by  the  aphorized  representative  of  the 
appi  icani.  A  copy  of  the  governing  body's  aUhorization  for  you  to  sign 
this  applicaUon  as  official  representative  must  be  on  file  in  the  appi  icanl's 
office.  Be  sure  to  enter  the  telephone  and  fax  number  and  e-  mal  I  ad- 
dress of  the  authorized  representative.  Also,  in  item  1 5e,  please  enter 
the  month,  day  and  four  (4)  digit  year  (e.g.,  12^2/2001)  in  the  date 
signed  field. 

Papervwrk  Burden  Statement.  According  to  the  Paperwork  Reduction 
/\ct  of  1995,  no  persons  are  required  to  respond  to  a  collection  of  Information 
unless  such  collection  displays  a  valid  OMB  control  number.  The  valid  OMB 
control  number  for  this  information  collection  is  1875-0106.  The  time  re- 
quired to  complete  this  informabon  collectkxi  is  estimated  to  average  between 
15  and  45  minutes  per  response,  including  the  time  to  review  instructions, 
search  existing  data  resources,  gather  the  data  needed,  and  complete  and  re- 
view the  information  collectioa  Ifyou  have  any  comments  concerning  the 
accuracy  of  the  estimate(s)  or  suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of  Education,  Washington,  DC.  20202- 
4651 .  If  you  have  comments  or  concerns  regardiilg  the  status  of  your 
individual  submission  of  this  form  write  directly  to:  Joyce  I.  Mays,  Ap- 
plication Control  Center.  U.S.  Department  of  Education.  7th  and  D  Streets. 
S  W  ROB-3,  Room  3633,  Washington.  D.C.  20202-4725. 
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Definitions  for  Form  ED  424 


Novice  Applicant  (See  34  CFR  7S.225).  For  discretionary  grant 
programs  under  which  the  Seaetary  gives  special  consideration  to 
novice  applications,  a  novice  applicant  means  any  applicant  for  a  grant 
from  ED  that— 

Has  never  received  a  grant  or  subgrant  under  the  program 
from  which  it  seelcs  funding; 

Has  never  been  a  memtwr  of  a  group  appiicatioa  submitted 
in  accordance  with  34  CFR  75.127-75.129.  that  received  a 
grant  under  the  program  from  which  it  seeks  funding;  and 

Has  not  had  an  active  discretionary  grant  from  the  Federal 
government  in  the  five  years  before  the  deadline  date  for 
applications  under  the  program.  For  the  purposes  of  this 
requirement  a  grant  is  active  until  the  end  of  the  grant's 
project  or  funding  period,  including  any  extensions  of  those 
periods  that  extend  the  grantee's  authority  to  obligate  funds. 

In  the  case  of  a  group  application  submitted  in  accordance  with  34 
CFR  75.127-75.129,  a  group  includes  only  parties  that  meet  the  re- 
quirements listed  above. 

Type  of  Submission.  "Construction"  includes  construction  of  new 
buildings  and  acquisition,  expansion,  remodeling,  and  alteration  of 
existing  buildings,  and  initial  equipment  of  any  such  buildings,  or  any 
combination  of  such  activities  (including  architects'  fees  and  the  cost 
of  acquisition  of  land).  "Construction"  also  includes  remodeling  to 
meet  standards,  remodel  ing  designed  to  conserve  energy,  renovation 
or  remodeling  to  accommodate  new  tectmologies,  and  the  purchase 
of  existing  historic  buildings  for  conversion  to  pu6iic  libraries.  For 
the  purposes  of  this  paragraph,  the  term  "equipment"  includes  ma- 
chinery, utilities,  and  built-in  equipment  and  any  necessary  enclo- 
sures or  structures  to  house  them;  and  such  term  includes  all  other 
items  necessary  for  the  functioning  of  a  particular  facility  as  a  facil- 
ity for  the  provision  of  library  services. 

Executive  Order  1 2372.  The  purpose  of  Executive  Order  12372  is 
to  foster  an  intergovemmenul  partnership  and  strengthen  federalism 
by  relying  on  State  and  local  processes  for  the  coordination  and  re- 
view of  proposed  Federal  financial  assistaiKX  and  direct  Federal  de- 
velopmem.  The  application  notice,  as  published  In  the  Federal  Reg- 
ister, informs  the  applicant  as  to  whether  the  program  is  subject  to 
M  requirements  of  E.0. 12372.  In  additioa  the  application  package 
conuins  information  on  the  State  Single  Point  of  Contact.  An  appli- 
cant is  still  eligible  to  apply  for  a  grant  or  grants  even  if  its  respective 
State,  Territory,  Commonwealth,  etc.  does  not  have  a  State  Single 
Point  of  Contact.  For  additional  information  on  E.0. 12372  go  to 
hltp://www.cfda.gov/public/eo1 2372.him. 

PROTECTION  OF  HUK4AN  SUBJECTS  IN  RESEARCH 

I.   Definitions  and  Exemptions 

A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity  is 
research,  as  defined  in  the  Department's  regulations,  and  the 
research  activity  will  involve  use  of  human  subjects,  as  de- 
fined in  the  regulations. 


— Research 


The  ED  Regulations  for  the  Protection  of  Human  Subjects,  Title  34, 
Code  of  Federal  Regulations.  Part  97,  define  research  as  "a  system- 
atic investigatioa  including  research  development  testing  and  evalu- 
ation, designed  to  devek>p  or  contribute  to  generalizable  knowledge." 
If  an  activity  follows  a  deliberate  plan  whose  purpose  is  to  de- 
velop or  contribute  to  generalizable  knowledge,  it  is  research. 
Activities  which  meet  this  definition  constitute  research  wtiether  or 
not  they  are  conducted  or  supported  under  a  program  which  is  con- 
sidered research  for  other  purposes.  For  example,  some  demon- 
stration and  service  programs  may  include  research  aaivities. 

— Human  Subject 

The  regulatiotts  define  human  sutyect  as  "a  living  individual  about 
whom  an  investigator  (wtiether  professional  or  student)  conducting 
research  obtains  (1)  data  through  intervention  or  interaction  with 
ttie  individual,  or  (2)  identifiable  private  information."  (1)  If  an  ac- 
tivity involves  obtaining  information  about  a  living  person  by 
manipulating  that  person  or  that  person's  environment  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by  commu- 
nicating or  interacting  with  the  individual,  as  occtirs  with  surveys 
and  interviews,  the  definitkm  of  human  subject  is  met.  (2)  If  an 
activity  involves  obtaining  private  information  at>out  a  living 
person  in  such  a  way  that  the  information  can  be  linked  to  that 
individual  (the  identity  of  ttie  subject  is  or  may  be  readily  deter- 
mined by  the  investigator  or  associated  with  the  information),  the 
definition  of  human  subject  is  met  [Private  information  includes 
information  aboU  behavior  that  occurs  in  a  context  In  whk:h  an  indi- 
vidual can  reasonably  expect  that  no  observation  or  recording  is  tak- 
ing  place,  and  information  which  has  been  provkled  for  specific  pur- 
poses by  an  individual  and  whkrh  the  individual  can  reasonably  ex- 
pect will  not  be  made  public  (for  example,  a  school  health  record).] 

B.  Exemptions. 

Research  activities  in  which  the  only  invohrement  of  human  sub- 
jects will  be  in  one  or  more  of  the  following  six  categories  of  ex- 
emptions are  not  covered  by  the  regulations: 

(1 )  Research  conducted  in  established  or  commonly  accepted  edu- 
cational settings,  involving  normal  educational  practices,  such  as  (a) 
research  on  regular  and  special  education  instructional  strategies, 
or  (b)  research  on  ttie  effectiveness  of  or  the  comparison  anpng 
instructional  techniques,  cunicula.  or  classroom  management  meth- 
ods. 

(2)  Research  involving  the  use  of  educational  tests  (cognitive,  diag- 
nostic, aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  observation  of  publ  k:  behavtor,  unless:  (a)  information  ob- 
tained is  recorded  in  such  a  manner  ttiat  human  subjects  can  be  iden- 
tified, directly  or  ttirough  klentifiers  linked  to  the  subjects;  and  (b) 
any  disckisure  of  the  human  subjects' responses  oiKside  the  research 
could  reasonably  place  the  subjects  at  risk  of  criminal  or  civil  liabil- 
ity or  be  damaging  to  the  subjects'  financial  standing.  empk>yability, 
or  reputation.  If  the  sut>jects  are  children,  exemption  2  applies 
only  to  research  involving  educational  tests  and  observations  of 
public  behavior  wtien  the  investigator(s)  do  not  participate  in  the 
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activities  being  observed.  Exemption  2  does  not  apply  if  children 
are  surveyed  or  interviewed  or  if  the  research  invokes  observa- 
tion of  public  behavior  and  the  investigalor(s)  participate  in  the 
activities  being  observed.  [Children  are  defined  as  persons  who  have 
not  attained  the  legal  age  for  consent  to  treatments  or  procedures 
involved  in  the  research,  under  the  applicable  law  or  jurisdiction  in 
which  the  research  will  be  conducted.) 

(3)  Research  involving  the  use  of  educational  tests  (cognitive,  diag- 
nostic, aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  observation  of  public  behavior  that  is  not  exempt  under  sec- 
tion (2)  above,  if  the  human  subjects  are  elected  or  appointed  public 
officials  or  candidates  for  public  office;  or  federal  statute(s) 
require(s)  without  exception  that  the  confidentiality  of  the  person- 
ally identifiable  information  will  be  maintained  throughout  the  re- 
search and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing  data,  docu- 
ments, records,  pathotogical  specimens,  or  diagnostk;  specimens,  if 
tiiesesourcesarepublicly  available  or  if  the  informatkxi  is  recorded 
by  the  investigator  in  a  manner  that  subjects  cannot  be  identified, 
directly  or  through  identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  conducted  by  or 
subject  to  the  approval  of  department  or  agency  heads,  and  which  are 
designed  to  study,  evaluate,  or  otherwise  examine:  (a)  publk:  benefit 
or  service  programs;  (b)  procedures  for  obtaining  benefits  or  ser- 
vices under  those  programs:  (c)  possible  changes  in  or  alternatives 
to  those  programs  or  procedures;  or  (d)  possible  changes  in  methods 
or  levels  of  payment  for  benefits  or  services  under  those  programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  acceptance  stud- 
ies, (a)  if  wholesome  foods  without  additives  are  consumed  or  (b)  if 
a  food  is  consumed  that  conuins  a  food  ingredient  at  or  betow  the 
level  and  for  a  use  found  to  be  safe,  or  agricultural  chemical  or  envi- 
ronmental contaminant  at  or  below  the  level  found  to  be  safe,  by  the 
Food  and  Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Servk*  of  the  U  .S. 

Department  of  Agriculture. 

II.   Instructions  for  Exempt  and  Nonexempt  Human 
Subjects  Research  Narratives 

If  the  applicant  marked  "Yes"  for  Item  12  on  the  ED  424.  the  appli- 
cant must  provide  a  human  subjects  "exempt  research"  or  "nonex- 
empt research"  narrative  and  insert  it  immediately  following  the  ED 
424  face  page. 

A.  Exempt  Research  Narrative. 

If  you  marked  "Yes"  for  Item  12a.  and  designated  exemption 
number5(s).  provide  the  "exempt  research"  narratwe.  The  nan-ative 
must  contain  sufficient  Informatkxi  aboi«  the  invohrement  of  human 
subjects  in  the  proposed  research  to  allow  a  determination  by  ED 
that  the  designated  exeniption(s)  are  appropriate.  The  narrative  must 
be  succinct. 

B.  Nonexempt  Research  Narrative. 

If  you  marked  "No"  for  item  1 2a.  you  must  provide  the  "nonexempt 
research"  narrative.  The  nanative  must  address  the  foltowing  seven 
points.  Although  no  specific  page  limitatton  applies  to  this  section 
of  the  application,  be  succinct. 


(1)  Human  Subjects  I  nvolvement  and  Characteristics:  Provide  a 
detai  led  descriptkxi  of  the  proposed  involvement  of  human  subjects. 
Describe  the  characteristics  of  the  subject  population,  including  their 
anticipated  number,  age  range,  and  health  status.  Identify  the  criteria 
for  inclusion  or  exclusion  of  any  subpopulation.  Explain  the  ratio- 
nale for  the  involvement  of  special  classes  of  subjects,  such  as  chil- 
dren, children  with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  institutionalized  in- 
dividuals, or  others  who  are  likely  to  be  vulnerable 

(2)  Sources  of  Materials:  Identify  the  sources  of  research  material 
obtained  from  individually  identifiable  living  human  subjects  in  the 
form  of  specimens,  records,  or  data.  Indicate  whether  the  material 
or  data  will  be  obtained  specifically  for  research  purposes  or  whether 
use  will  be  made  of  existing  specimens,  records,  or  data. 

(3)  Recruitment  and  Informed  Consent:  Desaibe  plans  for  the 
recmitment  of  subjects  and  the  consent  procedures  to  be  followed. 
Include  tt»  circumstances  under  which  consent  will  be  sought  and 
obtained,  who  will  seek  it,  the  nature  of  the  information  to  be  pro- 
vided to  prospective  sutyects,  and  the  method  of  documenting  con- 
sent. State  if  the  Institutional  Review  Board  (IRB)  has  authorized  a 
modification  or  waiver  of  the  elements  of  consent  or  the  require- 
ment for  documentation  of  consent. 

(4)  Potential  Risks:  Describe  potential  risks  (physical,  psychologi- 
cal, social,  legal,  or  other)  and  assess  their  likelihood  and  serious- 
n«s.  Where  appropriate,  describe  altematwe  treatments  and  proce- 
dures that  might  be  advantageous  to  the  si*jects. 

(5)  Protection  Against  Risk:  Describe  the  procedures  for  protect- 
ing against  or  minimizing  potential  risks,  including  risks  to  confi- 
dentiality, and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  professional 
intervention  in  the  event  of  adverse  effects  to  the  subjects.  Also, 
where  appropriate,  describe  the  provisions  for  monitoring  the  data 
collected  to  ensure  the  safety  of  the  subjects. 

(6)  Importance  of  the  Knowledge  to  be  Gained:  Discuss  the  im- 
portance of  the  knowledge  gained  or  to  be  gained  as  a  result  of  the 
proposed  research.  Discuss  why  the  risks  to  subjects  are  reasonable 
in  relation  to  the  anticipated  benefits  to  subjects  and  in  relation  to 
the  importance  of  the  knowledge  that  may  reasonably  be  expected  to 

result 

(7)  Collaborating  Site(s):  If  research  involving  human  subjects  will 
take  place  at  collaborating  site(s)  or  other  perfonnance  site(s),  name 
the  sites  and  briefly  describe  ttieir  involvement  or  role  in  the  re- 
search. 

Copies  of  the  Department  of  Education's  Regulations  for  the  Pro- 
tection of  Human  Subjects.  34  CFR.Part  97  and  other  pertinent 
materials  on  the  protection  of  human  subjects  in  research  are 
available  from  the  Grants  Policy  and  Oversight  Staff,  Office  of 
the  Chief  Financial  Officer,  U.S.  Department  of  Education,  Wash- 
ington. D.C.  20202-4248.  telephone:  (202)  708-8263.  and  on  the 
U.S.  Department  of  Education's  Protection  of  Human  Subjects  in 
Research  Web  Site  at  http://www.ed.gov/offices/OCFO/ 
humansub.html 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Papenwork  Reduction  Project  1875-0102,  Washington  DC  20503. 


INSTRUCTIONS  FOR  ED  FORM  524 


General  instructions 

This  fonm  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide  the 
same  budget  infomiation  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

AH  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  tHJdget 
categories  shown  inlines1-11. 

Lines  1-11,  columns  (a)-(e).  For  each  project 
year  for  whk:h  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12.  columns  (a)-(e):  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-11 
of  Section  8. 

Lines  1-11,  columns  (aHe):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 


contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contribubons  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (0:  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budoet  Information 

Pay  attention  to  applicable  program  specific 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  arxJ  B. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
fur>ding  period.  In  addition,  enter  the 
estimated  amount  of  the  base  to  whk;h  the 
rate  is  applied,  and  the  total  indirect  expense. 

3.  If  applrcable  to  this  program,  provide  \he  rate 
and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 


Federal  Register /Vol.  67,  No.  64  /  Wednesday,  April  3,  2002 /Notices 


16003 


OMB  Control  No.  1 890-0007  (Exp.  09/30/2004) 
NOTICE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  in  the  Department  of  Education's  General 
Education  Provisions  Act  (GEPA)  that  applies  to 
applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving  America's  Schools  Act 
of  1994  (Public  Law  (P.L.)  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program.  ALL  APPLICANTS  FOR 
NEW  AWARDS  MUST  INCLUDE 

INFORMATION  IN  THEIR  APPLICATIONS  TO 
ADDRESS  THIS  NEW  PROVISION  IN  ORDER 
TO  RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  description  only  for  projects 
or  activities  that  it  carries  out  with  funds  reserved  for 
State-level  uses.  In  addition,  local  school  districts  or 
other  eligible  applicants  that  apply  to  the  State  for 
funding  need  to  provide  this  description  in  their 
applications  to  the  State  for  funding.  The  State  would 
be  responsible  for  ensuring  that  the  school  district  or 
other  local  entity  has  submitted  a  sufficient  section  427 
statement  as  described  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for  funds  (other 
than  an  individual  person)  to  include  in  its  application  a 
description  of  the  steps  the  applicant  proposes  to  teke  to 
ensure  equitable  access  to,  and  participation  in,  its 
Federally-assisted  program  for  students,  teachers,  and 
other  program  beneficiaries  with  special  needs.  This 
provision  allows  applicants  discretion  in  developing  the 
required  description.  The  statute  highlights  six  types  of 
barriers  that  can  impede  equitable  access  or 
participation:  gender,  race,  national  origin,  color, 
disability,  or  age.  Based  on  local  circumstances,  you 
should  determine  whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc.  from  such  access  or 
participation  in,  the  Federally-funded  project  or 
activity.  The  description  in  your  application  of  steps  to 
be  taken  to  overcome  these  barriers  need  not  be 
lengthy;   you  may   provide   a  clear  and  succinct 

Estimated  Burden  Statement  for  GEPA  Requirements 

According  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are  required  to  respond  to  a  collection  of  mfonnation 
unless  such  collection  displays  a  valid  OMB  control  number.  The  valid  OMB  control  number  for  *«  mformat.^^ 
collection  is  1890-0007.  The  time  required  to  complete  this  infonnation  collection  .s  estimated  to  averse  K5  houn  p^ 
esponse.  including  the  time  to  review  instructions,  search  existingdata  resources  gather  the  cUu^^^^^^ 

and  review  the  information  collection.  If  you  have  any  comments  concerning  »"«  accuracy  of  the  ttnK  ^^^'^ 
suggestion,  for  improving  thb  form,  please  write  to:  Director,  Grante  Policy  and  Oversight  S^' ^f  ^^^^^J°[ 
Education,  400  Maryland  Avenue,  SW  (Room  3652,  GSA  Regional  Office  Building  No.  3).  Washington,  DC  20202- 

4248. 


description  of  how  you  plan  to  address  those  barriers 
that  are  applicable  to  your  circumstances.  In  addition, 
the  information  may  be  provided  in  a  single  narrative, 
or,  if  appropriate,  may  be  discussed  in  connection  with 
related  topics  in  the  application. 

Section  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  statutes,  but  rather  to  ensure 
that,  in  designing  their  projects,  applicants  for  Federal 
funds  address  equity  concerns  that  may  affect  the  ability 
of  certain  potential  beneficiaries  to  fully  participate  in 
the  project  and  to  achieve  to  high  standards.  Consistent 
with  program  requirements  and  its  approved 
application,  an  applicant  may  use  the  Federal  funds 
awarded  to  it  to  eliminate  barriers  it  identifies. 

What  are  Examples  of  How  an  Applicant  Might 
Satisfy  the  Requirement  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an 
applicant  may  comply  with  Section  427. 

( 1 )  An  applicant  that  proposes  to  cany  out  an  adult 
literacy  project  serving,  among  others,  adults  with 
limited  English  proficiency,  might  describe  in  its 
application  how  it  intends  to  distribute  a  brochure 
about  the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use  might 
describe  how  it  will  make  the  materials  available 
on  audio  tape  or  in  braille  for  students  who  are 
blind. 

(3)  An  applicant  that  proposes  to  cany  out  a  model 
science  program  for  secondary  students  and  is 
concerned  that  girls  may  be  less  likely  than  boys  to 
enroll  in  the  course,  might  indicate  how  it  intends 
to  conduct  "outreach"  efforts  to  girls,  to  encourage 
their  enrollment. 

We  recognize  that  many  applicants  may  already  be 
implementing  effective  steps  to  ensure  equity  of  access 
and  participation  in  their  grant  programs,  and  we 
appreciate  your  cooperation  in  responding  to  the 
requirements  of  this  provision. 
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OMB  Approval  No.  0348-0040 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


PubJic  reporting  burden  for  this  collection  o»  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  o( 
information.  Send  comments  regarding  the  Ixjrden  estimate  or  any  other  aspect  c4  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Papenwork  Reduction  Project  (0348-0040).  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY.         


rtOTE:  Certain  of  these  assurances  may  not  be  applicalile  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certan  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  t)e  notified. 


As  the  duly  authorized  representative  of  the  applicant.  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  appfy  for  Federal  assistance 
arxj  the  Institutional,  managenal  and  financial  capability 
(inchidmg  funds  sufficient  to  pay  the  noo-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  complelion  of  the  prc^  descnt)ed  in  this 
application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the  State, 
through  any  auttxyized  representative,  access  to  arxf 
the  right  to  examine  all  records,  txxjks,  papers,  or 
documents  related  to  the  award:  and  will  estat>lish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 


3.  Will  estat)lish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Act  of 
1970  (42  use.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
wtiich  prohibits  discrimination  on  the  basis  of  race,  color 
or  national  origin:  (b)  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended  (20  U.S.C.  §§1681- 
1683.  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


Act  of  1973.  as  amended  (29  U.S.C.  §794).  which 
prohibits  discrimination  on  the  basis  of  hartdicaps;  (d) 
the  Age  Discrimination  Act  of  1975.  as  amended  (42 
U.S.C.  §§6101-6107),  which  prohibits  discrimination 
on  the  basis  of  age;  (e)  the  Dmg  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255).  as  amended, 
relating  to  nondiscrimination  on  tfie  t>asis  of  drug 
abuse;  (f)  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation 
Act  of  1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism:  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confidentiality  of  alcohol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civri  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq.),  as 
amended,  relating  to  nondiscrimination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  Is  being 
made;  and,  G)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (P.L  91-646)  which  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  Is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  In  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in  whole  or 
in  part  with  Federal  funds. 


Prwious  EdWon  Usabto 


Autttorized  for  Local  Reproduction 


Standard  Form  424B  (Rav.  7-97) 
Prascrtbad  by  OMB  Circular  A-102 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7),  the  Copeland  Act 
(40  U.S.C.  §276c  and  18  U.S.C.  §874),  and  the  ContiBCt 
Wori<  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333),  regarding  labor  standards  for  federally-assisted 
consti\jcbon  subagreements. 

10.  Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L  93-234)  which  requires 
recipients  In  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  If  the  total  cost  of 
insurat)le  construction  ar)d  acquisition  is  $10,000  or  more. 

11.  WiH  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  Institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetiands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  In  accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 

.  Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (0  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended  (P.L.  93-523): 
and,  (h)  protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended  (P.L.  93- 
205). 


12.  Will  comply  with  ttie  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wild  and  scenic  rivers  system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  §470).  EO  11593 
(Identification  and  protection  of  historic  properties),  and 
the  Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  sut)jects  involved  In  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L.  89-544,  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  ti«atment  of 
warm  blooded  animals  held  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-based  paint  in  consti\Jction  or 
rehabilitation  of  residence  stiuctures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  OMB  Circular  No.  A-133, 
"Audits  of  States,  Local  Governments,  and  Non-Profit 
Organizations.* 

18.  .Will  comply  with  all  applicable  requirements  of  all  other 

Federal  laws,  executive  orders,  regulations,  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGANIZATION 


TITLE 


DATE  SUBMITTED 


Standard  Form  4248  (Rav.  7<«7)  Back 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  ttw  regulations  cited  below  to  determine  the  certification  to  which  they  are  required  to  attest.  Applicants 
should  also  review  ttie  irtstructions  for  certification  ir>cluded  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,"  and  34  CFR  Part  85, 
'Government-wide  Debarment  and  Suspension  (Nonprocurement)  and  Govemment-wide  Requirements  for  Drug-Free  Workplace 
(Grants).'  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  wtien  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352,  Trtle  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.1 10.  the  applicant 
certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  wHI  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attemptir^  to  influer>ce  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  In 
connection  with  ttw  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  tt>e  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  pakj  or  wilt  be  pakj  to  any  person  for  influencing  or 
attempting  to  influerKe  an  offk»r  or  employee  of  any  agerx:y,  a 
Member  of  Congress,  an  officer  or  emptoyee  of  Congress,  or 
an  emptoyee  of  a  Member  of  Cor>gress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Star)dard  Form  -  LLL,  'Disclosure  Form  to 
Report  Lobbying,*  In  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  arKJ 
ttiat  all  subreapients  shall  certify  and  disctose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debament  and 
Suspenskm,  anti  implemented  at  34  CFR  Part  85,  for  prospec- 
tive participants  in  primary  covered  transactions,  as  defined  at 
34  CFR  Part  85,  Sections  85.105  and  85.1 10— 

A.  The  applicant  certifies  that  it  and  its  princtpais: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  depar^nent  or  ageiKy: 

(b)  Hav»  rtot  within  a  three-year  period  preceding  this  applica- 
tion been  convicted  of  or  had  a  civil  judgement  rendered 
against  ttwm  for  commission  of  fraud  or  a  criminal  offerae  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing  a 
public  (Federal,  State,  or  kxal)  transactton  or  contract  under  a 
public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commisston  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal,  State,  or  local)  with 
commisskjn  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certificatton;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  application 
had  one  or  more  put>lic  transaction  (Federal,  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  applk:atk>n. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Omg-Free  Workplace  Act  of  1988,  and 
impleinented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Secttons  85.605  and  85.610  - 

A  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  emptoyees  that  the  unlawful 
manufacture,  distributksn,  dispensing,  possession,  or  use  of  a 
controlled  suttstance  is  prohitMted  in  the  grantee's  workplace  and 
specifyir>g  the  actkxu  that  will  t>e  taken  against  emptoyees  for 
vidatton  of  such  prohibition; 

(b)  Establishing  an  orvgoing  drtjg-free  awareness  program  to 
inform  emptoyees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  poltoy  of  maintaining  a  drug-free  woritplace; 

(3)  Any  available  drug  counseling,  rehabiKtatton.  and  emptoyee 
assistance  programs;  and 

(4)  The  penalties  ttiat  may  be  imposed  upon  emptoyees  for  drug 
abuse  vkjiattons  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  empk>yee  to  be  engaged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  emptoyee  in  the  statenmnt  required  by  para- 
graph (a)  that  as  a  oonditton  of  emptoyment  under  the  grant,  the 
emptoyee  wiH: 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  emptoyer  in  writing  of  his  or  her  convictton  for  a 
violatton  of  a  criminal  drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such  convictkxi: 
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(e)  Notifying  ttw  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  etiployee  or 
otherwise  receiving  actual  notice  of  such  conviction.  Employers 
of  convicted  emptoyees  must  provide  notice,  including  position 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff,  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue,  S.W.  (Room  3652, 
GSA  Regtonal  Office  BuikJing  No.  3).  Washington.  DC  20202- 
4248.  Notice  shall  include  the  identification  number(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days  of 
receiving  notice  under  sut>paragraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convtoted: 

(1)  Taking  appropriate  personnel  action  against  such  an  em- 
ptoyee, up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug 
abuse  assistance  or  rehabilitation  progran>  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health,  law  enforcement,  or 
other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  woritplace  through  implementatton  of  paragraphs 

(a),  (b),  (c),  (d),  (e),  and  (0. 

B.  The  grantee  may  insert  in  the  space  provided  below  the  8ite(8) 
for  the  performance  of  work  done  in  connection  with  the  specific 
grant: 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Wori^place  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Secttons  85.605  and  85.610- 

A.  As  a  conditton  of  the  grant.  I  certify  tiiat  I  will  not  engage  in  the 
unlawful  manufacture,  disttibution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  criminal  dnig  offense  resulting  from  a 
violatton  occurring  during  the  conduct  of  any  grant  activity,  I  will 
report  the  convictton,  in  writing,  within  10  calerxlar  days  of  the 
conviction,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue.  S.W.  (Room 
3652,  GSA  Regional  Office  Building  No.  3),  Washington,  DC 
20202-4248.  Notice  shall  include  the  identification  number(s)  of 
each  affected  grant. 


Check  □  if  there  are  workplaces  on  file  that  are  not  Wentified    _ 
here. 


As  the  duly  auttiorized  representative  of  the  applicant,  1  hereby  certify  tiiat  the  applicant  will  comply  with  the  above  certificattons. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


V 


ED  80-0013 


12/98 


16008 


Federal  Register / Vol.  67.  No.  64 / Wednesday,  April  3,  2002 /Notices 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
0348-0046 


1.  Type  of  Federal  Action: 

j    ~1  a.  contract 
' '  b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

□  a.  bid/offer/application 


'b.  initial  award 
c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 

□  Prim*  Q  Subawanl«« 

Tier .  if  known: 


Congressional  District,  if  known: 
6.  Federal  Department/Agency: 


8.  Federal  Action  Numiser,  if  known: 


3.  Report  Type: 

I    ~\  a.  initial  filing 


b.  material  change 
For  Material  Change  Only: 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

{if  individual,  last  name,  first  name,  Ml): 


A  ^  tifciiiilion  nqmilid  ftreutfi  tM  fonii  i«  mJtorami  by  MIe  31  U  S.C.  Mctton 
13S2.  TN*  difdoaur*  of  lobbying  iciiiiliw  i*  a  malanal  raprasantahcm  of  fad 
upon  wNdl  rakanc*  «<•■  plwad  by  Vw  liaribov*  whan  Vu  Iransaclnn  was  mada 
or  anlM«d  Inkx  T»i«  dkdoaura  ia  raquaad  purauant  lo  31  U  S  C  1352.  Ttaa 
MonmonwW  ba  rapertad  >a »a Conyaai  aain  aima^y  mdwrt  ba  availabia  for 
puMe  inapacton.  Any  panon  wbo  fa<s  lo  Ma  Via  raqufad  diadoaura  ihai  ba 
•ubiact  to  a  cwl  panaCy  of  not  laaa  thai  S10.000  aid  noi  mora  ihan  $100,000  fer 
•adi  sudi  Mura. 


b.  Individuals  Performing  Services  {including  address  if 
different  from  No.  70a) 
{last  name,  first  name.  Ml): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: , 


Date: 


FMOTat  Use  Only: 


Authorized  for  Local  Reproduction 
StafKiard  Form  LLL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COIWIPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disdosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the  initiation  or  receipt  of  a  covered  Federal 
action,  or  a  material  change  to  a  previous  fiHng,  {Pursuant  to  title  31  U.S.C.  section  1352  The  fihng  of  a  fonn  is  required  for  each  payment  or  agreementto  make 
payment  to  any  lobbying  entity  for  influencing  or  attempting  to  influence  an  officer  or  employeeof  any  agency,  a  Member  of  Congress,  an  officer  or  employeeof 
Congress,  or  an  employeeof  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  aU  Items  that  apply  for  both  the  initial  filing  and  material 
change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Budget  for  additional  information. 

1 .  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the  inlbnnation  previously  reported,  enter 
the  year  and  quarter  in  which  the  change  occurred .  Enter  the  date  of  the  last  previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal 

action. 

4  Enter  the  full  name  address,  city,Stateandzipcodeoflhereportingentily.lndudeCoogressionalDistrict.  if  known.  Checktheappropriatedassification 
of  the  reporting  entity  that  designates  if  it  is.  or  expects  to  be.  a  prime  or  subavrard  recipient,  ktentify  the  tier  of  the  subawanJee,e.g..  the  first  sub^ 
of  the  prime  is  the  1st  tier.  Subawards  indude  but  are  not  limited  to  subcontracts,  subgrants  and  contrad  awards  under  grants. 

5.  If  the  organizationfiling  the  report  in  item  4  checks  "Subawardee."  then  enter  the  fuH  name,  address,  dty.  State  and  zip  code  ol  the  prime  Federal 
.  recipient.  Indude  Congresskxial  Distrid.  if  known. 

6.  EnterthenameoftheFederalagencyrnakingtheawardortoancommitment.lndudeatleastoneorganizatk)nallevelbetowagencyname,ifkn^ 
example.  Department  of  Transportatkxi.  UnHed  Slates  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  descriptfon  for  the  covered  Federal  action  (Kern  1 ).  If  known,  enter  the  fiill  Catatog  of  Federal  Domestic  Assistance 
(CFDA)  number  for  grants,  cooperative  agreements,  toans.  and  toan  commitments. 

8  Enter  the  most  appropriate  Federal  klentitymg  number  availabtefbr  the  Federal  adton  ktenliflad  in  item  1  (e.g..  Request  for  Proposal  (RFP)  numbw; 
Invitatkxi  for  Bkl  (IFB)  number;  grant  announcement  number  the  contract,  grant  or  kjan  award  number  the  appBcatfon/proposal  control  number 
assigned  by  the  Federal  agency).  Indude  prefixes,  e.g..  "RFP-DE-904)01 : 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  kjan  commitment  by  the  Federal  agency,  enter  the  Federal  anx)unt  of  the  awards 
commitment  for  the  prime  entity  kJentified  in  Hem  4  or  5. 

10.  (a)  Enter  the  ful  name,  address,  dty,  State  and  zip  code  of  the  tobbying  registrant  under  the  Lx*bying  Disdosure  Arf 
entity  kientHied  in  item  4  to  influence  the  covered  Federal  action. 


(b)  Enter  the  ful  names  of  the  indivMuaKs) 
MkMte  Initial  (MO. 


perfbmiing  servnes.  »»d  indude  fuH  address  if  different  ftom  10  (a).  Enter  Last  Name.  First  Name,  and 


11.  The  certifying  officii  shal  sign  and  date  the  forni.  print  his/her  name,  titte.  and  tetephone  number. 


Aoooiding  to  the  Paperworti  Redudton  Act.  as  amended .  no  persons  are  required  to  respond  to  a  oo«edk)n  of  infbnnatk)n  untess  it  dfe^ 

Number   The  vaMd  OMB  contiolnumber  for  this  informatkxi  cotedton  is  OMB  No.  0348-0046.  PubBc  reporting  burden  for  this  ootedfon  of  inlonnaton  « 

estimated  to  average  10  minutes  per  response,  indudng  tirne  far  reviewing  instrudfons.  searching  existing  date  sources,  gatheri^ 

needed  and  oompteting  and  reviewing  the  oolledkx)  of  infonnation.  Send  comments  regarding  the  burden  estimate  or  any  other  asped  of  this  coMedion  of 

infonnatton,  induding  suggeslkxis  for  redudng  this  burden,  to  the  Offtee  of  Managementand  Budget.  Paperworit  Redudkjn  Projed  (0348-0046).  Washington. 

DC  20503. 


[FR  Doc.  02-7972  Filed  4-2-02;  8:45  am) 
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CFR  PARTS  AFFECTED  DURING  APRIL 

At  the  end  of  each  month,  the  .Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 
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Proposed  Rules: 

39 15755,  15758,  15760, 

15762,  15763 
71 15502,  15503,  15504 

16  CFR 

Proposed  Rules: 

310 15767 

19  CFR 

181 15480 

21  CFR 

173 15719 

Proposed  Rules: 

212 15344 

29  CFR 

1979 15454 

32  CFR' 

199 15721 

33  CFR 

165 15484,  15744 


Proposed  Rules: 

147 15505 

165 15507 

36  CFR 

Proposed  Rules: 

1190 15509 

1 191 15509 

40CFR 

52 15335,  15336 

63 15486 

180 15727 

745 15489 


52 15345 

63 „. 15510,  15674 

70 15767 

228 15348 

47  CFR 

54 15490 

69 15490 

73 15493,  15735,  15736 

Proposed  Rules:  , 

73 15768,  15769 

48  CFR 

Proposed  Rules: 

208 15351 

216 15351 

49  CFR 

171 ; 15736 

172 15736 

173 15736 

174 15736 

176 15736 

178 15736 

180 15736 

659 15725 

Proposed  Rules: 

171 15510 

172 «.: 15510 

173..... 15510 

175 15510 

567 15769 

571 15769 

574 15769 

575 15769 

50  CFR 

17  15337 

229 15493 

600 15338 

660 15338 


17 15856 

600 15516 

679 15517 
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REMINDERS 

The  items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  3,  2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodilies: 
Furilazote;  published  4-3-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  additives: 
Secondary  direct  food 
additives— 

AcidHied  sodium  chkxite 
solutions:  published  4-3- 

oe 

PERSONNEL  MANAGEMENT 
OFFICE 

Absence  arxl  leave: 
Restored  annual  leave  use 
due  to  response  to 
national  emergency 
restilting  from  terrorist 
attacks;  published  3-4-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  3-19-02 

TRANSPORTATION 
DEPARTMENT 
flesasrch  and  Spsclal 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportatior) — 
Harmonization  with  UN 
recommendations, 
International  Maritime 
Dangerous  Goods 
Code,  an6  International 
Civil  Aviation 
Organization  technical 
instriKtions;  put>lished 
4-3-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marfcating 

Sorvica 

Olives  grown  in — 
CaMomia;  comments  due  by 

4-8-02;  published  2-6^ 

(FR  02-02847] 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Hsalth 
Inspaction  Sarvica 

Cervids;  chronic  wastir>g 
disease:  irxlemnity 
payments;  comirtents  due 
by  4-9-02;  published  2-8^)2 
[FR  02-03081] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administrstion 

Endangered  and  ttweatened 


Findings  on  petitions,  etc. — 
Pacific  salmonid  ESUs; 
delisting;  comments  due 
by  4-12-02;  published 
2-11-02  [FR  02-03271] 
Fishery  conservation  and 
managenrient: 

Caribbean.  GuN  of  Mexico, 
and  South  Atlantic 
fisheries— 

GuH  of  Mexico  shrimp; 
comnDents  due  by  4-11- 
02;  published  2-25-02 
[FR  02-04451] 
MagrHJSorvStevens  Act 
provisions — 
Domestic  fisheries; 
exempted  ftshir>g  permit 
applications;  comments 
due  by  4-10-02; 
published  3-26-02  [FR 
02-07133] 

DEFENSE  DEPARTMENT 

Civilian  health  and  me(feal 
program  of  the  uniformed 
sendees  (CHAMPUS): 
TRICARE  program- 
Prime  Remote  program 

for  active  duty  family 

memt>ers;  comments 

due  by  4-8-02; 

published  2-6-02  [FR 

02-02676] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Carit)t}ean  basin  country 
erxj  products;  comments 
due  by  4-9-02;  published 
2-8-02  [FR  02-02917] 

DEFENSE  DEPARTMENT 

Enginaars  Corps 

Danger  zones  and  restricted 
areas: 

Lake  Michigan.  Stieboygan 
County,  Wl;  Wisconsin  Air 
Natkxial  Guard  live  fire 
exercise  area;  comments 
due  by  4-1002;  published 
3-11-02  [FR  02-05655] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
potkjtants: 


Indiana;  comments  due  by 

4-8-02;  published  3-8-02 

[FR  02-05598] 
Indiana;  correctHXi; 

comments  due  by  4-8-02; 

published  3-15-02  [FR 

C2-0559e] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implen>entation 

plans;  approval  and 

promulgation;  various 

States: 

Caifomia;  comments  due  by 
4-6-02:  published  3-8-02 
[FR  02-05601]       • 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Water  Act: 
Recognition  Awards 
Program:  comments  due 
by  4-9-02;  published  2-8- 
02  [FR  02-03096] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Water  Act: 
Recognition  Awards 
Program;  comments  due 
by  4-9-02:  published  2-8- 
02  [FR  02-03097) 
Hazardous  waste: 
Identification  arKJ  listing — 
Exclusions;  comnrtents  due 
by  4-12-02;  published 
2-26-02  [FR  02-04530] 
State  underground  storage 
tank  program  approvals — 
Nebraska;  comments  due 
by  4-8-02;  published  3- 
7-02  [FR  02-05452] 
PestKkles;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comrTK>dities: 
Methyl  parathion  and  ethyl 
parathkxi;  comments  due 
by  4-8-02;  published  2-6- 
02  [FR  02-02513] 
Oxadixyl;  comments  due  by 
4-8-02;  published  2-6-02 
[FR  02-02512] 
ToxK  sutjstances: 
Significant  new  uses — 
PerfluoroalkyI  sulfonates: 
comments  due  by  4-10- 
02;  published  3-11-02 
[FR  02-05747] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  supply: 
Natkxial  primary  drinking 
water  regulatkKis — 
Public  water  systems: 
unregulated  contaminant 
monitoring;  reporting 
date  estat)lishment; 
comments  due  t>y  4-11- 
02;  published  3-12-02 
[FR  02-06016] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  supply: 


Natkxud  primary  drinking 
water  regulatk>ns — 
PublK  water  systems; 
unregulated  contaminant 
monitoring;  reporting 
date  establishment; 
comnients  due  by  4-11- 
02;  published  3-12-02 
[FR  02-06017] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  senrices: 
Federal-State  Joint  Board 
on  Universal  Service — 
Carrier  contributkjns  to 
universal  sen/ice  fund 
arKJ  manner  in  whKh 
costs  are  recovered 
from  custon)ers: 
comments  due  by  4-12- 
02;  published  3-13-02 
[FR  02-06029] 
Non-rural  high-cost 
support  mechanism; 
comprehensive  review; 
comments  due  by  4-10- 
02;  published  3-11-02 
[FR  02-05675] 
Non-rural  high-cost 
support  mechanism; 
compretiensive  review; 
comments  due  by  4-10- 
02;  published  3-11-02 
[FR  02-05676] 
Incumbent  local  exchange 
carriers — 

Accountir>g  and  ARMIS 
reporting  requirements: 
comprehensive  review; 
2000  biennial  regulatory 
review  (Phase  2); 
comments  due  by  4-8- 
02;  published  2-6-02 
[FR  02-01213]     • 
Digital  televisk>n  statkjns;  tat>le 
of  assignments: 
lllirKMs;  comments  due  by  4- 
8-02;  published  3-1-02 
[FR  02-04883] 
Ohk>;  comments  due  by  4- 
8-02;  published  2-27-02 
[FR  02-04578] 
PractKe  and  procedure: 
Tnjthful  statenr)ents; 
comments  due  by  4-8-02; 
published  3-8-02  [FR  02- 
05382] 
Radio  statk>ns:  tat>le  of 
assignments: 

North  Carolina:  comments 
due  by  4-8-02;  putHished 
3-11-02  [FR  02-05710] 
Tennessee  and  Mississippi; 
comments  due  by  4-8<)2; 
published  3-27-02  [FR  02- 
07190] 

FEDERAL  HOUSING 
HNANCE  BOARD 

Federal  home  k>an  bank 
system: 

Consolidated  ot>ligation8: 
norvmortgage  assets; 


definitton;  comments  due 
by  4-8-02;  published  3-7- 
02  [FR  02-05459] 
Finance  Offk»  Board  of 
Directors;  minimum  numtwr 
of  meetings;  comments  due 
l>y  4-8-02;  published  3-7-02 
[FR  02-05469] 
FEDERAL  RESERVE 
SYSTEM 

Home  nrwrtgage  disclosure 
(Regulation  C): 
Miscellaneous  amendments: 

comments  due  by  4-12- 
I    02;  published  2-15-02  [FR 
I    02-03322] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

,  Caribbean  basin  country 
end  products;  comments 
due  by  4-9-02;  published 
2-8-02  [FR  02-02917] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcament  Offica 
Permanent  program  and 
abandoned  mine  land 
reclamatk>n  plan 
sutxnissk>ns: 
West  Virginia;  comments 
due  by  4-9-02;  published 
3-25-02  [FR  02-07088] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulatkm 
(FAR): 

Caribbean  basin  country 
end  products;  comments 
due  by  4-9-02;  published 
2-8-02  [FR  02-02917] 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
National  Historical  Publicatk)ns 
and  Records  Commisskjn; 
grant  regulations;  plain 
language  usage;  comments 
due  by  4-8-02;  published  2- 
6-02  [FR  02-02758] 
NUCLEAR  REGULATORY 
COMMISSION 

Radioactive  wastes;  high-level; 
disposal  in  geologic 
repositories: 
Yucca  Mountain,  NV— 
Unlikely  features,  events, 
and  processes; 
prot>ability 
specifications; 
comments  due  by  4-10- 
02;  published  1-25-02 
[FR  02-01891] 

'postal  service 

Domestic  Mail  Manual: 


Postal  zones;  determination 
method;  clarification; 
comments  due  by  4-8-02; 
published  3-7-02  [FR  02- 
05486] 
SMALL  business    . 
ADMINISTRATION 
Hearings  and  Appeals  Offk» 
proceedings: 

Revision  and  clarifk»tion; 
comments  due  by  4-11- 
02;  published  3-12-02  [FR 
02-05613] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 
4-12-02;  published  2-26- 
02  [FR  02-04506] 
Eurocopter  France; 
comments  due  by  4-8-02; 
published  2-6-02  [FR  02- 
02426] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
AirvifOrthiness  directives: 
Eurocopter  France; 
comments  due  by  4-12- 
02;  published  2-11-02  [FR 
02-02424] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Turtwmeca  S.A.;  comments 
due  by  4-12-02;  published 
2-11-02  [FR  02-03160] 
Airworthiness  standards: 
Special  conditions — 
Eclipse  Aviation  Corp. 
Model  500  airplane; 
comments  due  by  4-10- 
02;  published  3-11-02 
[FR  02-05811] 
Eclipse  Aviation  Corp. 
Model  500  airplane: 
comments  due  by  4-12- 
02;  published  3-13-02 
[FR  02-05808] 
Extra  Flugzeugt)au  GmbH 
Model  EA-400  airplane; 
comments  due  by  4-11- 
02;  published  3-12-02 
[FR  02-05810] 
Fairchild  Domier  GmbH 
Model  728-100  airplane: 
comments  due  by  4-11- 
02;  published  2-25-02 
[FR  02-04411] 
Class  D  and  Class  E2 
airspace:  comments  due  t>y 


4-11-02;  published  3-12-02 
[FR  02-05877] 
Class  E  airspace;  comments 
-    due  by  4-8-02;  published  2- 

21-02  [FR  02-04199] 
Jet  routes;  comments  due  by 
4-12-02;  published  2-26-02 
[FR  02-03127] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Fuel  economy  standards:        ' 
Alternative  fuel  vehicles; 
automotive  fuel  economy 
manufacturing  incentives; 
comments  due  by  4-10- 
02;  published  3-11-02  [FR 
02-05790] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportatiori — 
Intermodal  portable  tanks 
on  transport  vehteles; 
unloading:  comments 
due  by  4-8-02; 
published  2-22-02  [FR 
02-04284] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Hrearms  Buraau 
Alcohol;  vitk:ultural  area 
designations: 
Yadkin  Valley,  NC; 
comments  due  by  4-8-02; 
published  2-7-02  [FR  02- 
02956] 
TREASURY  DEPARTMENT 
Customs  Sarvica 
Artfcles  conditionally  free, 
subject  to  a  reduced  rate, 
etc.: 

Prototypes  used  solely  for 
product  development, 
testing,  evaluation,  or 
quality  control  purposes; 
comments  due  by  4-8-02; 
published  3-8-02  [FR  02- 
05557] 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Sanctions  regulations,  etc.: 
Siena  Leone  and  Liberia; 
rough  diamonds  sanctions 
regulatiorvs;  comments 
due  by  4-8-02;  published 
2-6-02  [FR  02-02763] 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Senrice)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  httpJ/ 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
'nara005.html.  SorT>e  laws  may 
not  yet  be  available. 

H.R.  2356/P.L  107-155 

Bipartisan  Campaign  Reform 
Act  of  2002  (Mar.  27.  2002; 
116  Stat.  81) 

S.  201fl/P.L.  107-156 

To  extend  tfie  authority  of  the 
Export-Import  Bank  until  April 
30,  2002.  (Mar.  31,  2002;  116 
Stat.  117) 

Last  List  March  27,  2002 


UST  OF  PUBUC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current . 


Put>llc  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifkation  service  of  newly 
enacted  putjiic  laws.  To 
subscrit>e,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listsarveiistsarv.gsa^iov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servk»  is  strictly 
for  E-mail  notifk»tion  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  sen/k». 
PENS  cannot  respond  to 
spedfk:  inquiries  sent  to  this 
address. 


INFOWMATION  ABOUT  THK  SUPDIMrraNOUrr  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subschptioo 
prices  down,  tlie  Government  Printing  Office  maik  each  subscriber  only  one  renewal  notice.  You  can 
team  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 

the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  Dodce  will  be 
seM  approximaiely  90  day* 


A  renewal  notice  will  be 
leat  ipproximately  90  days 
kcfere  tke  Aown  dale. 


:  AEB   SMITH212J 

•  JOHN  SMITH 

•  212  MAIN  STREET 

:  FORESTVILLE   MD   20704 


DEC97III 


:  ftFRDO    SMITH212J 

'  JOHN    SMITH 

•  212    MAIN   STREET 

:  FORESTVILLE  MD   20704 


D8C97RI 


To  be  sure  that  your  service^  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documeote.  Washingtoo.  DC  20402-9372  wiUi  the  proper  remittance.  Your  service 
will  be  reinstated. 

Tb  diange  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  E>ocuments,  Atm:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington. 
DC  20402-9373. 

Tb  iMinire  about  your  salMcrlptkm  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn;  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

lb  order  a  new  sobacriptioo:  Please  use  the  order  form  provided  below. 


*5468 


Superintendent  of  Documents  Sabscripti<Hi  Order  Fbnn 


I    I  YE!S,  enter  my  sobKrip(ioa(s)  as  follows: 


amrg»youronlir.  MMFWP 
IftEaayl  i^^BMlB 
To  Cn  your  ordcn  (282)  5U-22St 
>  yva  onkn  (202)  512-lWO 


subscriptions  to  Federal  RcgMcr  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sectioos  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  RcfiHar,  <iai(y  oniy  (FRDO),  M  $699  each  per  year. 


The  total  cost  of  my  ofder  is  $ 

Intemaiiooal  customers  please  add  2S%. 


.  Price  indadcs  rcgnlar  doncstic  postafe  and  handHag,  and  is  subject  to  change. 


Caapay  or  pcncMi  ame 

(Pleoe  type  or  priM) 

AddMooil  iddRMMEMioa  line 

Smetaddrcn 

Cby.  Sine.  ZIP  code 

DiyliBe  phone  indadiag  ■«•  code 

PoRkoe  onto  BaliCT  (ofKioMl) 

VIS     NO 

I  McHiod  Of  raymcnt: 

I    I  Oieck  Payable  to  the  Superintendent  of  Documents 
□  GPO  Deposit  Account         I    I    I    I    I    I    I    l-D 


n  VISA 

P]  MasteiCard  Account 

MM       M    M   M    M   M   1   M   M   1 

(Oedii  od  expintion  dale) 

Tktmkyomfor 
yomr  order! 

n    n 

Aathoiiziiig  ii(iiaioe  * 

Mail  To:  Supeiinteodent  of  Documents 

P.O.  Box  371954.  Pittsbureh.  PA  152^0-7054 


Public  Laws 


lOTIh  CongraM,  1st  Session,  2001 


V 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws  are  the  inrtial  pubjca  ion  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  aPP^of'^y  the  President. 
Leqislath/e  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  1 07th  Congress,  1  st  Session,  2001 

Individual  lavt/s  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U  S  Go!fernmTnt  Sng  Office.  Phces  vary.  See  Reader  /^ds  Section  of  the  Feder  J  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://wviw.access.gpo.gov/nara005.html 


V 


Superintendent  of  Documents  Subscriptions  Order  Form 


Ordw  PtocMsing  Code: 

*6216 


r~|  YES,  enter  my  subscription(s)  as  follows: 


Charge  your  ordm.  MM  ^BP* 


H'sEagyn 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress,  1st  Session,  2001  for  $225  per  subscription. 

Prk*  Indiides  regiilar  doinestic  postage  and  handling  and  is  subject  to  change. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 
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Rules  and  Regulations 


Federal  Register 
Vol.  67,  No.  65 
Thursday,  April  4.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 


[Thei 


Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

7  CFR  Part  1703 
RIN  0572-AB70 

Distance  Learning  and  Telemedicine 
Loan  and  Grant  Program;  Correction 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Correction  to  direct  final  rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  direct  final  rule,  which 
was  published  Wednesday,  January  23, 
2002  (67  FR  3039).  The  regulations 
related  to  requirements  for  submitting 
an  application  for  financial  Assistance 
affecting  the  grant  program. 
DATES:  The  direct  final  rule,  which 
published  at  67  FR  3039,  and  the 
correction,  are  effective  March  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Morgan,  Chief,  DLT  Branch, 
Advanced  Services  Division,  Rural 
Utilities  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave., 
SW.,  STOP  1550,  Washington,  DC 
20250-1550.  Telephone:  202-720-0413; 
e-mail  at  mmorgan@rus.usda.gov;  or, 
Fax:  202-720-1051. 
SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  direct  final  rule 
contains  an  error  and  information  that 
may  be  misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

According,  the  publication  on  January 
23,  2002,  which  was  the  subject  of  FR 
Doc.  02-1537,  is  corrected  as  follows: 

On  page  3041,  in  the  first  column,  in 
amendatory  instruction  9.,  in  the  second 
line,  "(a)(4)"  should  read  "(b)(4)". 

§1703.126    [Corrected] 

On  the  same  page,  in  the  same 
column,  in  §1703.126,  in  the  first  line 


following  the  section  heading,  "(a)" 
should  read  "(b)". 

Dated:  March  27.  2002. 
Blaine  D.  Stockton, 

Acting  Administrator,  Rural  Utilities  Service. 
(PR  Doc.  02-7927  Filed  4-3-02;  8:45  am] 

BILUNG  CODE  3410-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-94-AD;  Annendment 
39-12697;  AD  2002-07-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F.28  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments.  «. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Fokker  Model  F.28 
series  airplanes.  This  action  requires 
revising  the  Airplane  Flight  Manual  to 
prohibit  operation  of  the  auxiliary 
power  unit  (APU)  during  deicing.  This 
action  is  necessary  to  prevent  ingestion 
of  deicing  fluid  into  the  APU,  which 
could  cause  uncontained  failure  of  the 
turbine  wheel  of  the  APU,  and  result  in 
failed  and  uncontained  parts 
penetrating  the  aft  cabin  pressure 
bulkhead,  and  consequent  possible 
injury  to  the  cabin  crew  or  passengers. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  April  19,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  6.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
94-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 


anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-94-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriquez,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  indicating  that     ,^ 
uncontained  failure  of  the  auxiliary 
power  unit  (APU)  has  occurred  on  three 
Fokker  Model  F.28  Mark  0100  series 
airplanes.  In  all  cases,  the  overspeed  of 
the  APU  caused  uncontained  failure  of 
the  turbine  wheel  of  the  APU  with 
consequent  penetration  of  the  aft 
pressiu-e  bulkhead.  Investigation 
revealed  that  deicing  fluid  was  ingested 
into  the  APU  inlet.  The  deicing  fluid 
acted  as  an  additional  fuel  source, 
which  resulted  in  runaway  acceleration, 
leading  to  failure  of  the  turbine  wheel. 
The  deicing  fluid  entered  into  the  APU 
through  the  intake  air  inlet  on  the  upper 
fuselage  surface.  This  intake  air  inlet  is 
open  only  during  operation  of  the  APU. 
Subsequent  to  the  first  two  occurrences 
of  APU  overspeed  and  tvu-bine  wheel 
failure,  operators  took  actions  to  abate 
the  occurrences  of  deicing  fluid  getting 
into  the  APU  inlet  through  additional 
warnings  to  flight  crews  and  the 
personnel  performing  the  deicing.  With 
the  most  r^ecent  event,  the  FAA  has 
determined  that  those  actions  have  not 
been  totally  effective  and  additional 
actions  are  warranted.  Ingestion  of 
deicing  fluid  into  the  APU  could  cause 
uncontained  failure  of  the  turbine  wheel 
of  the  APU  due  to  overspeed,  and  result 
in  failed  and  uncontained  parts 
penetrating  the  aft  cabin  pressure 
bulkhead,  and  consequent  possible 
injury  to  the  cabin  crew  or  passengers. 
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Similar  Design  of  the  Intake  Air  Inlet         Comments  Invited 


The  APU  intake  air  inlet  operation 
arid  location  on  Fokker  Model  F.28 
Mark  0100  series  airplanes  is  the  same 
on  Fokker  Model  F.zaMark  0070, 1000, 
2000,  3000,  and  4000  series  airplanes; . 
therefore,  all  these  models  may  be 
subject  to  this  same  unsafe  condition. 

U.S.  Type  Certification  of  the  Airplane 

These  series  airplanes  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  ingestion  of  deicing  fluid  into 
the  APU,  which  could  cause 
uncontained  failure  of  the  turbine  wheel 
of  the  APU  and  result  in  failed  and 
uncontained  parts  penetrating  the  aft 
cabin  pressure  bulkhead,  and 
consequent  possible  injury  to  the  cabin 
crew  or  passengers.  This  AD  requires 
revision  of  the  Limitations  Section  of 
the  Airplane  Flight  Manual  to  prohibit 
operation  of  the  APU  during  deicing. 

Determination  of  Rule's  EfEective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Both  major  airlines  operating  the  F.28 
Mark  0100  series  airplanes  have 
voluntarily  applied  the  restriction  to 
their  operations  procedures  to  prohibit 
operation  of  the  APU  during  deicing.  In 
consideration  of  that  information,  the 
FAA  has  determined  that  telegraphic 
notification  of  this  action  to  those 
operators  is  not  necessary,  since  all 
operators  are  ciurently  in  compliance. 
However,  the  issuance  of  this 
immediately  adopted  rule  is  necessary 
to  ensure  that  any  affected  airplane  that 
is  imported  and  placed  on  the  U.S. 
Register  in  the  future  will  be  required  to 
be  in  compliance  as  well.  Issuance  of 
this  rule  will  ensure  that  the  AFM  is 
revised  accordingly  in  all  affected 
airplanes,  prior  to  the  time  it  is 
permitted  to  operate  in  the  U.S. 


Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-94-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 


have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  ari  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  106(g),  40113,  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-07-03    Fokker  Services  B.V.: 

Amendment  39-12697.  Docket  2002- 
^4M-94-AD. 

Applicability:  All  Model  F.28  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ingestion  of  deicing  fluid  into 
the  auxiliary  power  unit  (APU),  which  could 
cause  uncontained  failure  of  the  turbine 
wheel  of  the  APU,  and  result  in  failed  and 
uncontained  parts  penetrating  the  aft  cabin 
pressure  bulkhead,  and  consequent  possible 
injury  to  the  cabin  crew  or  passengers; 
accomplish  the  following: 

Revising  the  Airplane  Flight  Manual  (AFM) 

(a)  Within  14  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  AFM  to  include  the 
following  statement  (this  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM):  "APU  operations  during 
deicing  is  prohibited." 
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Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  FUghtJ>ennits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Effective  Date 

(d)  This  amendment  becomes  effective  on 
April  19,  2002. 

Issued  in  Renton,  Washington,  on  March 
28,  2002. 

Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  02-8172  Filed  4-3-02;  8:45  am) 
BIUING  CODE  491(>-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30302;  Amdt.  No.  2099] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standards 
Instrument  Approach  Procediues 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
niew  obstacles,  or  changes  in  air  trafftc 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 


DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination: 

1 .  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase: 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or    - 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription: 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  PO  Box  25082, 
Oklahoma  City.  OK  73125)  telephone: 
(405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contedned  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  application  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  natiu«,  and  the  need  for  a 


special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittals  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC)  to 
Airmen  (NOT AM)  as  an  emergency 
action  of  immediate  flight  safety  relating 
directly  to  published  aeronautical 
charts.  The  circumstances  which 
created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrmnent  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  inunediate  relationship  between 
these  SLAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procediue 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and.  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciuxent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
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Regulatory  Policies  and  Procedxires  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regidatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  March  29, 
2002. 

lames ).  Ballough, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follow: 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701:  and  14  CFR  11.4g(b)(2). 

f§  97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
and  97.35    [AiiMnded] 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending  §97.23  VOR,  VOR/DME. 
VOR  or  TRACAN.  and  VOR/DME  or  TACAN; 
§97.25  LOC,  LOC/DME.  LDA,  LDA/DME, 
SDF.  SDF/DME;  §97.27  NDB,  NDB/DME; 
§97.ILS.  ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs;  §97.33 
RNAV  SIAPs:  and  §97.35  COPTER  SIAPs, 
identified  as  follows 

*   *   •  Effective  April  18.  2002 
San  Jose,  CA,  San  Jose  International 

VOR-A.  Orig 
San  Jose,  CA,  San  Jose  International 

VOR/DME  RWY  30R,  Orig 
San  Jose,  CA,  San  Jose  International 

RNAV  (GPS)  RWY  12L  CDrig 
San  Jose,  CA,  San  Jose  International 

RNAV  (GPS)  RWY  30R,  Orig 
Red  Wing  NM,  Red  Wing  Regional, 

ILS  RWY  9,  Orig 
Dallas-Fort  Worth.  TX.  Dallas/Fort 

Worth  International,  ILS  RWY  13R, 

Amdte 
Dallas-Fort  Worth,  TX,  Dallas/Fort 

Worth  International,  CONVERGING 

ILS  RWY  13R,  Amdt  5 
Dallas-Fort  Worth.  TX,  Dallas/Fort 

Worth  International,  ILS  RWY  17L 


Amdt  2 
Dallas-Fort  Worth,  TX,  Dallas/Fort 

Worth  totemational,  ILS  RWY  17R, 

Amdt  21 
Dallas-Fort  Worth,  TX,  Dallas/Fort 

Worth  International,  CONVERGING 

ILS  RWY  17R,  Amdt  7 
Dallas-Fort  Worth,  TX,  Dallas/Fort 

Worth  International,  ILS  RWY  SIR, 

Amdt  12 
Dallas-Fort  WorUi,  TX,  Dallas/Fort 

Worth  International.  CONVERGING 

ILS  RWY  31R.  Amdt  6 
Dallas-Fort  Worth.  TX.  Dallas/Fort 

Worth  hitemational,  ILS  RWY  SSL, 

AmdtS 
Dallas-Fort  Worth,  TX,  Dallas/Fort 

Worth  International.  CONVERGING 

ILS  RWY  SSL,  Amdt  2 
Dallas-Fort  WorUi,  TX,  Dallas/Fort 

Worth  hitemational,  ILS  RWY  S5R, 

Amdt  2 
Dallas-Fort  Worth,  TX,  Dallas/Fort 

Worth  International,  RNAV  (GPS) 

RWY  13R,  Orig 
Dallas-Fort  Worth,  TX,  Dallas/Fort 

Worth  International,  RNAV  (GPS) 

RWY  i7L  Orig 
Dallas-Fort  Worth,  TX,  Dallas/Fort 

Worth  hitemational,  GPS  RWY  17L, 

Orig  CANCELLED 
Dallas-Fort  Worth,  TX,  Dallas/Fort 

Worth  Intemational,  RNAV  (GPS) 

RWY  17R,  Orig 
Dallas-Fort  Worth.  TX,  Dallas/Fort 

Worth  hitemational,  GPS  RWY  17R, 

Orig  CANCELLED 
Dallas-Fort  Worth,  TX,  Dallas/Fort 

Worth  Intemational,  RNAV  (GPS) 

RWY  SIR,  OriH 
Dallas-Fort  Worth,  TX,  Dallas/Fort 

Worth  hitemational,  GPS  RWY  SIR, 

Orig-A  CANCELLED 
Dallas-Fort  Worth,  TX,  Dallas/Fort 

Worth  hitemaUonal.  RNAV  (GPS) 

RWY  SSL  Orig 
Dallas-Fort  Worth,  TX,  Dallas/Fort 

Worth  hitemaUonal,  GPS  RWY  SSL 

Orig  CANCELLED 
Dallas-Fort  Worth,  TX,  Dallas/Fort 

Worth  hitemational.  RNAV  (GPS) 

RWY  3SR.  Orig 
Dallas-Fort  Worth,  TX,  EJallas/Fort 

Worth  hitemational.  GPS  RWY  35R, 

Orig  CANCELLED 
Dallas-Fort  Worth,  TX,  Dallas/Fort 

Worth  hitemational.  RNAV  (GPS) 

RWY  36L.  Orig 
Dallas-Fort  Wordi,  TX,  Dallas/Fort 

Worth  hitemational,  RNAV  (GPS) 

RWY  S6R,  Orig 

*  •   *  Effective  May  16,  2002 
Detroit,  MI,  Detroit  Metropolitan 

Wayne  County,  ILS  RWY  22R. 
Amdtl 

*  *   *  Effective  June  IS.  2002 
Sidney  MT,  Sidney-Richland  Muni, 

RNAV  (GPS)  RWY  1.  Orig 
Sidney  MT,  Sidney-Richland  Muni, 


RNAV  (GPS)  RWY  19,  Oris 
Sidney  MT,  Sidney-Richland  Muni, 

GPS  RWY  1,  Orig,  CANCELLED 
Sidney  MT,  Sidney-Richland  Muni, 
GPS  RWY  19,  Orig,  CANCELLED 
Sidney  MC,  Shelby  Muni,  RNAV 

(GSP)  RWY  5.  Orig 
The  FAA  published  an  Amendment 
in  Docket  No.  30S00,  /Vmdt.  No.  2097  to 
Part  97  of  the  Federal  Aviation 
Regulations  (Vol.  67  No.  S6  Page;  1S271 
dated  Friday.  March  22,  2002)  under 
section  97.23  effective  16  May  2002  is 
hereby  rescinded: 
Sacramento,  CA,  Sacramento  Mather, 
VOR  RWY  4R,  Orig-D 

[FR  Doc.  02-8148  Filed  4-3-02;  8:45  am) 
BHJJNG  CODE  49ia-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30303;  Amdt  No.  3000] 

Standard  Inatrument  Approach 
Procaduraa;  Miacelianaoua 
Amendmanta 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Fuial  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  SI,  1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination: 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20S91: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 
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3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 
For  Purchase: 

Individual  SIAP  copies  may  be 
obtained  £rom: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 

Tashington,  DC  20S91;  or 
2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 
By  Subscription: 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  7S169  (Mail  Address:  PO  Box  2S082. 
Oklahoma  City.  OK  7312S)  telephone: 
(405)  954^164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
.  incorporated  by  reference  in  the 
amendment  under  S  U.S.C.  S52(a).  1 
CFR  part  51 .  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 


publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.. This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SL\Ps 
contained  in  this  amendment  are  based 
on  the  criteria  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  chart 
changes  to  SIAPs  by  FDC/P  NOTAMs, 
the  TERPS  criteria  were  applied  to  only 
these  specific  conditions  existing  at  the 
affected  airports.  All  SIAP  amendments 
in  this  mle  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Furdier,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPS  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 


body  of  technical  regiUations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febmary  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  i^  Washington,  DC  on  March  29, 
2002. 
James  J.  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking     < 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
and  97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §97.23  VOR.  VOR/DME. 
VOR  or  TACAN,  and  VOR/DME  or  TACAN; 
§97.25  LOC,  LOC/DME,  LDA.  LDA/DME, 
SDF,  SDF/DME;  §  97.27  NDB,  NDB/DME; 
§97.29  ILS,  ILS/DME,  ISMLS.  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs:  §  97.33 
RNAV  SIAPs;  and  §97.36  COPTER  SIAPs. 
identified  as  fonowrs; 

Effective  Upon  Publication. 


FDC  date 


03/11/02 
03/11/02 

03/11/02 


03/12/02 NY 


STATE 


GA 
GA 

GA 


crrv 


ATLANTA 
ATLANTA 

ATLANTA 


NEW  YORK 


AIRPORT 


DEKALB-PEACHTREE 
DEKALB-PEACHTREE 

THE  WILLIAM  8. 
HARTSFIELD  AT- 
LANTA INTL. 

JOHN  F.  KENNEDY 


FDC  NUMBER 


2/2083 
2/2084 

2/2089 


2/2149 


SUBJECT 


ILS  RWY  20L,  AMDT  7B 

VOR/DME  OR  GPS  RWY  20L,  AMDT 

1A 
RNAV  (GPS)  RWY  27L  ORIG 


RNAV  (GPS)RWY  31 R.  ORIG 
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FDCdate 


03/13/02 
03/14/02 
03/14/02 
03/14/02 
03/14/02 
03/14/02 
03/14/02 
03/14/02 
03/14/02 

03/14/02 

03/14A)2 

03/14/02 
03/14/02 
03/15/02 
03/15/02 
03/15/02 
03/19/02 
03/19/02 
03/20/02 

03/20/02 

03/20/02 
03/21/02 
03/25«)2 
03/25/02 
03/25/02 
03/25/02 


STATE 


QA 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 

OH 

OH 

OH 
OH 
GA 
GA 
GA 
MN 
MN 
NO 

IN 

IN 
lA 
IN 
IN 
IN 
IN 


CITY 

METTER  

ZANESVILLE 

OTTAWA  

TIFFIN  

OTTAWA  

TIFFIN  

TIFFIN  

BLUFFTON  

FOSTORIA 

FOSTORIA 

KENTON  

KENTON  

UPPER  SANDUSKY 

BRUNSWICK  

BRUNSWICK  

BRUNSWICK  

RED  WING  

RED  WING  

BEAUFORT  

GRIFFITH 

LOGANSPORT  

PELLA  

EVANSVILLE  

EVANSVILLE  

EVANSVILLE  

EVANSVILLE  


AIRPORT 

METTER  MUNI  

ZANESVILLE  MUNI  

PUTNAM  COUNTY 

SENECA  COUNTY  

PUTUAM  COUNTY 

SENECA  COUNTY  

SENECA  COUNTY  

BLUFFTON   

FOSTORIA  METROPOU- 
TAN. 

FOSTORIA  METROPOLI- 
TAN. 

HARDIN  COUNTY  

HARDIN  COUNTY  

WYANDOT  COUNTY 

GLYNCO  JETPORT 

GLYNCO  JETPORT 

BLYNCO  JETPORT  

RED  WING  REGIONAL  .. 
RED  WING  REGIONAL  .. 
MICHAEL  J.  SMITH 

FIELD. 
GRIFFITH- 

MERRILLVILLE. 

LOGANSPORT  MUNI  

PELLA  MUNI  

EVANSVILLE  REGIONAL 
EVANSVILLE  REGIONAL 
EVANSVILLE  REGIONAL 
EVANSVILLE  REGIONAL 


FDC  NUMBER 


2/2172 
2/2203 
2/2209 
2/2210 
2/2211 
2/2212 
2/2213 
2/2214 
2/2215 

2/2216 

2/2217 

2/2218 
2/2219 
2/2240 
2/2241 
2/2242 
2/2276 
2/2277 
2/2325 

2/2333 

2/2335 
2/2347 
2/2453 
2/2454 
2/2455 
2/2458 


SUBJECT 


NDB  OR  GPS 
VOR  OR  GPS 
VOR  OR  GPS 
VOR  OR  GPS 
NDB  RWY  27, 
NDB  RWY  24. 
GPS  RWY  24, 
VOR  OR  GPS 
VOR  OR  GPS 


RWY  10,  AMDT2 
RWY  4,  AMDT  6 
RWY  27,  AMDT  1 
RWY  6,  AMDT  8 
AMDT  1A 
AMDT  7A 
ORIG 

RWY  23.  AMDT  6 
-A,  AMDT  3A 


NDB  OR  GPS  RWY  27,  AMDT  4B 

VOR/DME  RNAV  OR  GPS  RWY  22. 

AMDT1 
VOR  OR  GPS-A,  AMDT  3 
VOR  OR  GPS-A,  AMDT  3 
ILS  RWY  7,  AMDT  8 
VOR/DME  OR  GPS-B,  AMDT  7 
NDB  RWY  7.  AMDT  10 
RNAV  (GPS)  RWY  9.  ORIG 
RNAV  (GPS)  RWY  27,  ORIG 
RNAV  (GPS)  RWY  14,  ORIG 

VOR  OR  GPS  RWY  8,  AMDT  7 

NDB  RWY  9,  AMDT  2 

NDB  RWY  34,  AMDT  7A 

NDB  OR  GPS  RWY  22,  AMDT  12A 

ILS  RWY  22,  AMDT  20A 

RADAR-1,  AMDT5A 

VOR  OR  GPS  RWY  4,  AMDT  5B 


[FR  Doc.  02-8147  Filed  4-03-02;  8:45  am) 

BNJJNG  COOe  4«10-13-«i 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD01-02-037] 

Drawbridge  Operation  Regulations: 
Hutctiinson  River,  NY 

AGENCY:  Coast  Guard.  DOT. 

ACTK>N:  Notice  of  temporary  deviation 

from  regulations. 


SUMMARY:  The  Commander.  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  Pelham  Bay  raifroad 
bridge,  mile  0.5.  across  the  Hutchinson 
River  at  New  York.  This  temporary 
deviation  will  alloW  the  bridge  to 
remain  closed  to  navigation  from  10 
a.m.  on  April  18,  2002  through  5  a.m. 
on  April  19,  2002,  and  from  10  a.m.  on 
April  22.  2002  through  5  a.m.  on  April 
23.  2002.  to  facilitate  repairs  at  the 
bridge. 

DATES:  This  deviation  is  effective  from 
April  18.  2002  through  April  23.  2002. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Joseph  Schmied.  Project  Officer.  First 
Coast  Guard  District,  at  (212)  668-7195. 


SUPPLEMENTARY  INFORMATK>N:  The  bridge 
owner,  the  National  Railroad  Passenger 
Corporation  (Amtrak).  requested  a 
temporary  deviation  from  the 
drawbridge  operating  regulations  to 
facilitate  necessary  maintenance, 
replacement  of  pinion  gears  and  the 
rack,  at  the  bridge.  The  performance  of 
these  repairs  require  the  bridge  to 
remain  in  the  closed  position. 

The  Coast  Guard  and  the  owner  of  the 
bridge  coordinated  this  closure  with  the 
mariners  that  normally  use  this 
waterway  to  help  facilitate  this 
necessary  bridge  repair  and  to  minimize 
any  disruption  to  the  marine 
transportation  system.  Therefore,  as  a 
result  of  that  coordination  effort,  a 
temporary  deviation  from  the 
drawbridge  operation  regulations  has 
been  approved.  Under  this  temporary 
deviation  the  Pelham  Bay  raifroad 
bridge  will  not  open  for  vessel  traffic 
from  10  a.m.  on  April  18.  2002  through 
5  a.m.  on  April  19.  2002.  and  from  10 
a.m.  on  April  22.  2002  through  5  a.m. 
on  April  23.  2002. 

This  deviation  from  the  operating 
regulations  is  authorized  imder  33  CFR 
117.35.  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 


Dated:  March  21,  2002. 
G.N.  Naccara, 

Rear  Admiral,  Coast  Guard,  Commander. 

First  Coast  Guard  District. 

IFR  Doc.  02-8182  Filed  4-3-02;  8:45  am] 

BKUNQ  COOE  4910-1S-P 


DEPARTIMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01-01-1811 

RIN  21 1 S-AE84  and  21 1 5-AA97 

Regulated  Navigation  Area  and  Safety 
and  Security  Zones;  New  Yoric  Marine 
inspection  Zone  and  Captain  of  th» 
Port  Zone 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is  extending 
the  effective  period  of  the  regulated 
navigation  area  (RNA)  and  safety  and 
security  zones  published  October  10. 
2001.  This  change  will  extend  the 
effective  date  of  the  temporary  final  rule 
until  August  15.  2002.  allowing 
adequate  time  for  informal  rulemaking 
to  develop  a  permanent  rule.  This  rule 
will  continue  to  prohibit  vessels  from 
entering  certain  areas  of  the  port  and 
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impose  restrictions  on  vessel  operations 
in  other  areas. 

DATES:  Sections  165.T01-165  and 
165.T01-166  added  at  66  FR  15161 
effective  September  28.  2001  through 
April  8.  2002  are  extended  in  effect 
through  August  15,  2002.  Sections 
165.T01-165(c)  and  165.T01-166(b)  are 
revised  effective  April  4.  2002  and  will 
remain  effective  until  August  15.  2002. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  and  copying  at  Coast  Guard 
Activities  New  York.  212  Coast  Guard 
Drive,  room  204.  Staten  Island,  New 
York  10305,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ueutenant  M.  Day.  Waterways 
Oversight  Branch.  Coast  Guard 
Activities  New  York  (718)  354-4012. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

On  October  10.  2001.  we  published  a 
emporary  final  rule  (TFR)  entitled 
'Regulated  Navigation  Area  and  Safety 
and  Security  Zones;  New  York  Marine 
Inspection  Zone  and  Captain  of  the  Port 
Zone"  in  the  Federal  Register  (66  FR 
51558-51562).  The  effective  period  for 
this  rule  was  from  September  28.  2001, 
through  April  8,  2002.  Although  the  rule 
was  published  without  advance  notice 
of  proposed  rulemaking,  an  opportunity 
for  public  comment  was  provided.  The 
comment  period  closed  on  December 
10,  2001.  The  Coast  Guard  received  no 
letters  commenting  on  the  temporary 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(3).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The 
original  TFR  was  urgently  required  to 
facilitate  emergency  services  responding 
to  terrorist  attacks  upon  the  World 
Trade  Center  in  Manhattan.  NY.  and  to 
prevent  futine  terrorist  strikes  within 
and  adjacent  to  the  Port  of  New  York/ 

rew  Jersey. 
It  was  anticipated  that  we  would 
assess  the  security  environment  at  the 
end  of  the  effective  period  to  determine 
whether  continuing  security  precautions 
were  required  and.  if  so.  to  propose 
regulations  responsive  to  existing 
conditions.  We  have  determined  the 
need  for  continued  security  regidations 
exists.  The  Coast  Guard  will  utilize  the 
extended  effective  period  of  this  TFR  to 
engage  in  notice  and  comment 
rulemaking  to  develop  permanent 
regulations  tailored  to  the  present  and 


foreseeable  security  environment  within 
the  Port  of  New  York. 

Under  5  U.S.C.  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  measures  contemplated  by 
the  rule  were  intended  to  facilitate 
ongoing  response  efforts  and  prevent 
futine  terrorist  attack.  The  Coast  Guard 
will  be  publishing  a  NPRM  to  establish 
permanent  safety  and  security  zones 
that  are  temporarily  effective  under  this 
rule.  This  revision  preserves  the  status 
quo  within  the  Port  while  permanent 
rules  are  developed.  There  is  no 
indication  that  the  present  TFR  has  been 
biurdensome  on  the  maritime  public. 
The  public  was  invited  to  comment 
upon  or  suggest  modifications  to  the 
scope  of  the  existing  TFR  by  submitting 
written  comments  within  60  days  of  its 
publication  in  the  Federal  Register. 
None  were  received. 

Background  and  Purpose 

Terrorist  attacks  against  the  World 
Trade  Center  in  Maiihattan.  New  York 
on  September  11.  2001  inflicted 
catastrophic  human  casualties  and 
property  damage.  Federal,  state  and 
local  personnel  are  engaged  in  ongoing 
efforts  to  secure  other  potential  terrorist 
targets  from  attack.  The  Coast  Guard 
established  regulated  navigation  areas 
(RNAs)  and  safety  and  security  zones 
within  defined  areas  of  water  in  order 
to  facilitate  emergency  response  and 
rescue  activities,  protect  hiunan  life, 
and  safeguard  vessels  and  waterfrtint 
facilities  from  sabotage  or  terrorist 
attacks.  ^^ 

As  we  mentioned  in  the  original  TFR, 
these  regulations  were  designed  to 
provide  the  Captain  of  the  Port  of  New 
York  with  maximimi  flexibility  to 
respond  to  emergent  threats  and 
dangerous  conditions.  When  less 
stringent  security  measures  are  required, 
the  Captain  of  the  Port  communicates 
relaxed  enforcement  policies  to  the 
public.  As  a  result,  the  full  scope  of 
these  regulations  is  rarely  imposed. 
Nevertheless,  the  flexibility  to  utilize 
those  measures  permitted  by  the  TFR 
and  required  by  the  circumstances  is 
vital  to  ensxne  port  security  in  the 
present  environment. 

The  temporary  rule  is  only  effective 
imtil  April  8,  2002.  The  Coast  Guard  is 
extending  the  effective  date  of  this  rule 
until  August  15,  2002,  to  allow  the 
establishment  of  permanent  safety  and 
secinity  zones  by  notice  and  comment 
rulemaking. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 


Executive  Order  12886,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procediu^s  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  sizes  of  the  zones  are  the 
minimum  necessary  to  provide  adequate 
protection  for  the  public,  vessels,  and 
vessel  crews.  Any  vessels  seeking  entry 
into  or  movement  within  the  safety  and 
security  zones  must  request  permission 
frt)m  the  Captain  of  the  Port  or  his 
authorized  patrol  representative.  Any 
hardships  experienced  by  persons  or 
vessels  are  considered  minimal 
compared  to  the  national  interest 
protecting  the  public,  vessels,  and 
vessel  crews  from  the  further 
devastating  consequences  of  the 
aforementioned  acts  of  terrorism,  and 
frtjm  potential  future  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature. 

The  Coast  Guard  will  be  publishing  a 
NPRM  to  establish  permanent  safety  and 
security  zones  that  are  temporarily 
effective  under  this  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
imder  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  JJ.S.C.  601-612)  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Maritime 
advisories  will  be  initiated  by  normal 
methods  and  means  and  will  be  widely 
available  to  users  of  the  area. 

Assistance  ibr  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
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we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  M.  Day.  Waterways 
Oversight  Branch.  Coast  Guard 
Activities  New  York  (718)  354-4012. 

Small  Businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 


Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,006  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  Of  Private  nvpeity 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Qvil  liutice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Environment 

We  have  considered  the 
enviroimiental  impact  of  this  rule  and 
concluded  that  imder  figure  2-1, 
paragraph  34(g),  of  Conunandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Energy  ECEects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Adn^strator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  Measures, 
Waterways. 


Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-flEGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46. 

2.  In  temporary  §  165.T01-165,  revise 
paragraph  (c)  to  read  as  follows: 

§  1 65.T01  -1 65    Regulated  Navigation  Area: 
New  York  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone. 

*         *        •        *        * 

(c)  Effective  dates.  This  section  is 
effective  from  September  28,  2001 
through  August  15.  2002. 
***** 

3.  In  temporary  §  165.T01-166,  revise 
paragraph  (b)  to  read  as  follows: 

§  1 65.T01  -1 66    Safety  and  Security  Zones: 
New  York  {Marine  Inspection  Zone  and 
Captain  of  ttie  Port  Zone. 

***** 

(b)  Effective  dates.  This  section  is 
effective  from  September  28.  2001 
through  August  1 5 ,  2002 . 

***** 

Dated:  March  27.  2002. 
G.N.  Naccara. 

Rear  Admiral,  Coast  Guard.  District 
Commander,  First  Coast  Guard  District. 
(FR  Doc.  02-8079  Filed  4-3-02;  8:45  am] 
BiLUNO  cooe  4aiO-1S-P 


UBRARY  OF  CONGRESS 

36  CFR  Part  703 

[Docket  No.  LOC  02-1] 

Disclosure  or  Production  of  Records 
or  Information 

agency:  Library  of  Congress. 
action:  Final  regulation. 


summary:  The  Library  of  Congress 
issues  this  final  regulation  to  include,  in 
addition  to  information  about  public 
availability  of  Library  of  Congress 
records,  the  information  contained  in 
new  Library  of  Congress  Regulation 
1917_4,  Testimony  by  Employees  and 
Production  of  Documents  in  Certain 
Legal  Proceedings  Where  the  Library  is 
Not  a  Party  (see  36  CFR  703.10  et  seq.). 
This  new  regulation  centralizes  the 
Library's  determinations,  to  the  greatest 
extent  possible,  concerning  responses  to 
subpoenas  in  matters  where  the  Library 
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is  not  a  party.  Further  it  sets  forth  the 
standards  by  which  the  Library  will 
comply  or  not  with  such  subpoenas  and 
specifies  the  means  of  serving  those 
subpoenas.  The  regulation  also  gives 
due  consideration  to  the  particular 
needs  of  the  Congressional  Research 
Service,  the  Copyright  Office,  and  the 
Law  Library. 

EFFECTIVE  date:  April  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Pugh,  General  Counsel, 
Office  of  the  General  Counsel,  Library  of 
Congress.  Washington.  DC  20540-1050. 
Telephone  No.  (202)  707-6316. 
SUPPLEMENTARY  INFORMATION:  This 
Regulation  sets  forth  the  policy  and 
procedures  of  the  Library  of  Congress 
regarding  the  testimony  of  employees 
and  former  employees  concerning 
information  acquired  in  the  course  of 
performing  official  duties  or  because  of 
the  employee's  official  relationship  with 
the  Library  of  Congress,  as  witnesses  in 
legal  proceedings  and  the  production  or 
disclosure  of  information  contained  in 
Library  of  Congress  documents  for  use 
in  legal  proceedings  where  the  Library 
is  not  a  party,  pursuant  to  a  request, 
order,  or  subpoena  (collectively  referred 
to  in  this  Regulation  as  a  "demand"). 

A.  This  Regulation  applies  to: 

(1)  State  court  proceedings  (including 
grand  jury  proceedings); 

i(2)  Federal  court  proceedings;  and 
(3)  State  and  local  legislative  and 
ministrative  proceedings. 

B.  This  Regulation  does  not  apply  to: 

(1)  Matters  that  are  not  related  to  the 
Library  of  Congress  but  relate  solely  to 
an  employee's  personal  dealings; 

(2)  Congressional  demands  for 
testimony  or  documents; 

(3)  Any  demand  relating  to  activity 
within  the  scope  of  Title  17  of  the 
United  States  Code  (the  Copyright  Act 
and  related  laws).  These  are  governed 
by  Copyright  Office  regulations,  which 
provide  for  different  procedures  and  for 
service  on  the  General  Coxmsel  of  the 
Copyright  Office.  See  37  CFR  201.1.  sec. 
203,  sec.  204,  and  sec.  205. 

C.  The  purpose  of  this  Regulation  is 
to  ensure  that  employees'  official  time  is 
used  only  for  official  purposes,  to 
maintain  the  impartiality  of  the  Library 
of  Congress  among  private  litigants,  to 
ensure  that  public  funds  are  not  used  for 
private  purposes,  to  ensure  the 
protection  of  Congress'  interests,  and  to 
establish  centralized  procedures  for 
deciding  whether  or  not  to  approve 
testimony  or  the  production  of 
documents. 

list  of  Subjects  in  36  CFR  part  703 

Archives  and  records.  Libraries. 


Final  Regulation 

In  consideration  of  the  foregoing  the 
Library  of  Congress  revises  36  CFR  part 
703  as  follows: 

PART  703— DISCLOSURE  OR 
PRODUCTION  OF  RECORDS  OR 
INFORMATION 

Subpart  A— Availability  of  Library  of 
Congress  Records 

Sec. 

703.1  Purpose  and  scope  of  this  subpart. 

703.2  Policy. 

703.3  Administration  responsibilities. 

703.4  Definitions. 

703.5  Records  exempt  from  disclosure. 

703.6  Procedures  for  access  to  and  copying 
of  records. 

703.7  Public  reading  facility. 

703.8  Fees  and  charges. 

Appendix  A  to  Subpart  A— Fees  and  Charges 
for  Services  Provided  to  Requestors  of 
Record 

Subpart  B— testimony  by  Employees  and 
Production  of  Documents  in  Certain  Legal 
Proceedings  Wiiere  the  Library  Is  Not  a 
Party 

703.15  Purpose  and  scope  of  this  subpart. 

703.16  Policy  on  presentation  of  testimony 
and  production  of  documents. 

703.17  Procedures  when  testimony  and/or 
documents  are  demanded. 

703.18  Procedures  when  an  employee's 
appearance  is  demanded  or  documents 
are  demanded. 

703.19  Requests  for  authenticated  copies  of 
Library  documents. 

703.20  File  copies. 

703.21  Effect  of  this  part. 

703.22  Where  to  serve  demands. 

Authority:  2  U.S.C.  136. 

Subpart  A— Availability  of  Library  of 
Congress  Records 

§  703.1    Purpose  and  scope  of  this  subpart 

(a)  This  subpart  implements  the 
policy  of  the  Library  with  respect  to  the 
public  availability  of  Library  of 
Congress  records.  Although  the  Library 
is  not  subject  to  the  Freedom  of 
Information  Act,  as  amended  (5  U.S.C. 
552),  this  subpart  follows  the  spirit  of 
that  Act  consistent  with  the  Library's 
duties,  functions,  and  responsibilities  to 
the  Congress.  The  application  of  that 
Act  to  the  Library  is  not  to  be  inferred, 
nor  should  this  subpart  be  considered  as 
conferring  on  any  member  of  the  public 
a  right  under  that  Act  of  access  to  or 
information  from  the  records  of  the 
Library.  Nothing  in  this  subpart 
modifies  current  instructions  and 
practices  in  the  Library  with  respect  to 
handling  Congressional  correspondence. 

(b)  The  Copyright  Office,  although  a 
service  unit  of  the  Library,  is  by  law  (17 
U.S.C.  701)  subject  to  the  provisions  of 
the  Freedom  of  Information  Act,  as 
amended,  only  for  purposes  of  actions 


taken  under  the  copyright  law.  The 
Copyright  Office  has  published  its  own 
regulation  with  respect  to  the  general 
availability  of  information  (see  37  CFR 
201.2)  and  requests  for  copyright 
records  made  pursuant  to  the  Freedom 
of  Information  Act  (see  37  CFR  203.1  et 
seq.)  and  the  Privacy  Act  (see  37  CFR 
204.1  et  seq.). 

§703.2    Policy. 

(a)  Subject  to  limitations  set  out  in 
this  part,  Library  of  Congress  records 
shall  be  available  as  hereinafter 
provided  and  shall  be  furnished  as 
promptly  as  possible  within  the  Library 
to  any  member  of  the  public  at 
appropriate  places  and  times  and  for  an 
appropriate  fee,  if  any. 

0))  The  Library  shall  not  provide 
records  from  its  files  that  originate  in 
another  federal  agency  or  non-federal 
organization  to  persons  who  may  not  be 
entitled  to  obtain  the  records  from  the 
originator.  In  such  instances,  the  Library 
shall  refer  requesters  to  the  agency  or 
organization  that  originated  the  records. 

(c)  In  order  to  avoid  disruption  of 
work  in  progress,  and  in  the  interests  of 
fairness  to  those  who  might  be  adversely 
affected  by  the  release  of  information 
which  has  not  been  fully  reviewed  to 
assure  its  accuracy  and  completeness,  it 
is  the  policy  of  the  Library  not  to 
provide  records  which  are  part  of  6n- 
going  reviews  or  other  current  projects. 
In  response  to  such  requests,  the  Library 
will  inform  the  requester  of  the 
estimated  completion  date  of  the  review 
or  project  so  that  the  requester  may  then 
ask  for  the  records.  At  that  time,  the 
Library  may  release  the  records  unless 
the  same  are  exempt  from  disclosure  as 
identified  in  §  703.5. 

§703.3    Administration  responsibilities. 

The  administration  of  this  part  shall 
be  the  responsibility  of  the  Chief,  Office 
Systems  Services  (OSS),  Library  of 
Congress,  101  hidependence  Avenue, 
SE.,  Washington,  DC  20540-9440,  and 
to  that  end,  the  Chief  may  promulgate 
such  supplemental  rules  or  guidelines 
as  may  be  necessary. 

§703.4    Definitions. 

(a)  Records  includes  all  books,  papers, 
maps,  photographs,  reports,  and  other 
documentary  materials,  exclusive  of 
materials  in  the  Library's  collections, 
regardless  of  physical  form  or 
characteristics,  made  or  received  and 
under  the  control  of  the  Library  in 
pursuance  of  law  or  in  connection  with 
the  transaction  of  public  business,  and 
retained,  or  appropriate  for  retention,  by 
the  Library  as  evidence  of  the 
organization,  functions,  policies, 
decisions,  procedures,  operations,  or 
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other  activities  of  the  government  or 
because  of  the  informational  value  of 
data  contained  therein.  The  term  refers 
only  to  such  items  in  being  and  imder 
the  control  of  the  Library.  It  does  not 
include  the  compiling  or  procuring  of  a 
record,  nor  does  the  term  include 
objects  or  articles,  such  as  furniture, 
paintings,  sculpture,  three-dimensional 
models,  structures,  vehicles,  and 
equipment. 

(b)  Identifiable  means  a  reasonably 
specific  description  of  a  particular 
record  sought,  such  as  the  date  of  the 
record,  subject  matter,  agency  or  person 
involved,  etc.  which  will  permit 
location  or  retrieval  of  the  record. 

(c)  Records  available  to  the  public 
means  records  which  may  be  examined 
or  copied  or  of  which  copies  may  be 
obtained,  in  accordance  with  this  part, 
by  the  public  or  representatives  of  the 
press  regardless  of  interest  and  without 
specific  justification. 

(d)  Disclose  or  disclosure  means 
making  available  for  examination  or 
copying,  or  furnishing  a  copy. 

(e)  Person  includes  an  individual, 
partnership,  corporation,  association,  or 
public  or  private  organization  other  than 
a  federal  agency. 

§  703^    Racords  •xwnpt  from  disclosure. 

(a)  The  public  disclosure  of  Library 
records  provided  for  by  this  part  does 
not  apply  to  records,  or  any  parts 
thereof,  within  any  of  the  categories  set 
out  below.  Unless  precluded  by  law,  the 
Chief,  OSS,  nevertheless  may  release 
records  within  these  categories,  except 
for  Congressional  correspondence  and 
other  materials  identified  in 

§  703.5(b)(1),  after  first  consulting  with 
the  General  Counsel. 

(b)  Records  exempt  from  disclosure 
under  this  part  are  the  following: 

(1)  Congressional  correspondence  and 
other  materials  relating  to  work 
performed  in  response  to  or  in 
anticipation  of  Congressional  requests, 
imless  authorized  for  release  by  officials 
of  the  Congress. 

(2)  Materials  specifically  authorized 
imder  criteria  established  by  Executive 
Order  to  be  withheld  from  public 
disclosure  in  the  interest  of  national 
defense  or  foreign  policy  and  that  are 
properly  classified  pursuant  to 
Executive  Orders. 

(3)  Records  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Library.  This  category  includes,  in 
addition  to  internal  matters  of  personnel 
administration,  internal  rules  and 
practices  which  cannot  be  disclosed 
without  prejudice  to  the  effective 
performance  of  a  Library  function,  such 
as  guidelines  and  procedures  used  by 


auditors,  investigators,  or  examiners  in 
the  Office  of  the  Inspector  General. 

(4)  Records  specifically  exempted 
from  disclosure  by  statute,  provided  that 
such  statute: 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld. 

(5)  Records  containing  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  as  privileged  or 
confidential.  This  exemption  may 
include,  but  is  not  limited  to,  business 
sales  statistics,  inventories,  customer 
lists,  scientific  or  manufacturing 
processes  or  development  information. 

(6)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
could  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  This 
exemption  includes  all  private  or 
personal  information  contained  in  files 
compiled  to  evaluate  candidates  for 
security  clearances. 

(7)  Materials  and  information 
contained  in  investigative  or  other 
records  compiled  for  law  enforcement 
purposes. 

(8)  Materials  and  information 
contained  in  files  prepared  in 
connection  with  government  litigation 
and  adjudicative  proceedings,  except  for 
those  portions  of  such  files  which  are 
available  by  law  to  persons  in  litigation 
with  the  Library. 

(9)  Records  having  information 
contained  in  or  related  to  examination, 
operation,  or  condition  reports  prepared 
by,  on  behalf  of,  or  for  the  use  of  an 
agency  responsible  for  the  regulation  or 
supervision  of  financial  institutions. 

(10)  Inter-agency  or  intra-agency 
memoranda,  letters  or  other  materials 
that  are  part  of  the  deliberative  process, 
the  premature  disclosure  of  which 
would  inhibit  internal  communications 
or  be  detrimental  to  a  Library  function 
{e.g.,  case  files  in  the  Manuscript 
Division). 

(11)  Records  containing  information 
customarily  subject  to  protection  as 
privileged  in  a  court  or  other 
proceedings  such  as  information 
protected  by  the  doctor-patient,  attorney 
work  product,  or  attorney-client 
privilege. 

(12)  Information  submitted  by  a 
person  to  the  Library  in  confidence  or 
which  the  Library  has  obligated  itself 
not  to  disclose  such  as  information 
received  by  the  Office  of  the  Ins|}ector 
General  through  its  hotline. 

(13)  Materials  related  to  specific 
patron  use  of  the  Library's  collections. 


resources,  or  facilities  either  on  site  or 
off  site.  This  exemption  includes: 

(i)  Reader  Records.  Library  records 
which  identify  readers  by  name,  such  as 
registration  records,  reading  room  logs 
or  registers,  telephone  inquiry  logs,  and 
charge  slips,  if  retained  for 
administrative  purposes. 

(ii)  Use  Records.  Users  of  the  Library 
are  entitled  to  privacy  with  respect  to 
their  presence  and  use  of  the  Library's 
facilities  and  resources.  Records 
pertaining  to  the  use  of  the  Library  and 
of  Library  collections  and  subjects  of 
inquiry  are  confidential  and  are  not  to 
be  disclosed  either  to  other  readers,  to 
members  of  the  staff  who  are  not 
authorized,  or  to  other  inqufrers 
including  officials  of  law  enforcement, 
intelligence,  or  investigative  agencies, 
except  pursuant  to  coiut  order  or 
administratively  by  order  of  the 
Librarian  of  Congress. 

(c)  Any  reasonably  segregable  portion 
of  a  record  shall  be  provided  to  anyone 
requesting  such  records  after  deletion  of 
the  portions  which  are  exempt  imder 
this  section.  A  portion  of  a  record  shall 
be  considered  reasonably  segregable 
when  segregation  can  produce  an 
intelligible  record  which  is  not  distorted 
out  of  context,  does  hot  contradict  the 
record  being  withheld,  and  can 
reasonably  provide  all  relevant 
information. 

§  703.6    Procedure  for  access  to  and 
copying  of  records. 

(a)  A  request  to  inspect  or  obtain  a 
copy  of  an  identifiable  record  of  the 
Library  of  Congress  shall  be  submitted 
in  writing  to  the  Chief,  OSS.  Library  of 
Congress,  101  Independence  Avenue, 
SE.,  Washington,  DC  20540-9440,  who 
shall  promptly  record  and  process  the 
request. 

(b)  Requests  for  records  shall  be 
specific  and  shall  identify  the  precise 
records  or  materials  that  are  desired  by 
name,  date,  number,  or  other  identifying 

.  data  sufficient  to  allow  the  OSS  staff  to 
locate,  retrieve,  and  prepare  the  record 
for  inspection  or  copying  and  to  delete 
exempted  matter  where  appropriate  to 
do  so.  Blanket  or  generalized  requests 
(such  as  "all  matters  relating  to"  a 
general  subject)  shall  not  be  honored 
and  shall  be  returned  to  the  requester. 

(c)  Records  shall  be  available  for 
inspection  and  copying  in  person 
during  business  hours. 

(d)  Records  in  media  other  than  print 
(e.g.,  microforms  and  machine-readable 
media)  shall  be  available  for  inspection 
in  the  medium  in  which  they  exist. 
Copies  of  records  in  machine-readable 
media  shall  be  made  in  media  , 
determined  by  the  Chief,  OSS. 
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(e)  Library  staff  shall  respond  to 
requests  with  reasonable  dispatch.  Use 
of  a  record  by  the  Library  or  Library 
employees,  however,  shall  take 
precedence  over  any  request.  Under  no 
circumstances  shall  official  records  be 
removed  from  Library  control  without 
the  written  authorization  of  the 
Librarian. 

(f)  The  Chief.  OSS.  shall  make  the 
initial  determination  on  whether: 

(1)  The  record  described  in  a  request 
can  be  identified  and  located  pursuant 
to  a  reasonable  search,  and 

(2)  The  record  (or  portions  thereof) 
may  be  made  available  or  withheld  from 
disclosiu-e  under  the  provisions  of  this 
part.  In  making  the  initial 
determinations,  the  Chief  shall  consult 
with  any  unit  in  the  Library  having  a 
continuing  substantial  interest  in  the 
record  requested.  Where  the  Chief  finds 
no  valid  objection  or  doubt  as  to  the 
propriety  of  making  the  requested 
record  available,  the  Chief  shall  honor 
the  request  upon  payment  of  prescribed 
fees,  if  any  are  required  by  §  703.8. 

(g)  If  the  Chief,  OSS,  determines  that 
a  requested  record  should  be  withheld, 
the  Chief  shall  inform  the  requester  in 
writing  that  the  request  has  been 
denied:  shall  identify  the  material 
withheld;  and  shall  explain  the  basis  for 
the  denial.  The  Chief  shall  inform  the 
requester  that  further  consideration  of 
the  denied  request  may  be  obtained  by 

a  letter  to  the  General  Coimsel  setting 
out  the  basis  for  the  belief  that  the 
denial  of  the  request  was  imwarranted. 
(h)  The  General  Coimsel  shall  make 
the  final  determination  on  any  request 
for  reconsideration  and  shall  notify  the 
requester  in  writing  of  that 
determination.  The  decision  of  the 
General  Counsel  shall  be  the  final 
administrative  review  within  the 
Library. 

(1)  If  the  General  Counsel's  decision 
reverses  in  whole  or  in  part  the  initial 
determination  by  the  Chief.  OSS,  the 
Chief  shall  make  the  requested  record, 
or  parts  thereof,  available  to  the 
requester,  subject  to  the  provisions  of 
§703.8. 

(2)  If  the  General  Counsel's  decision 
sustains  in  whole  or  in  part  the  initial 
determination  by  the  Chief,  OSS,  the 
General  Counsel  shall  explain  the  basis 
on  which  the  record,  or  portions  thereof, 
will  not  be  made  available. 

§703.7    Pul)lic  Reading  Facility. 

(a)  The  Chief.  OSS,  shall  maintain  a 
reading  facility  for  the  public  inspection 
and  copying  of  Library  records.  This 
facility  shall  be  open  to  the  public  from 
8:30  a.m.  to  4:30  p.m.,  except  Saturdays, 
&mdays,  holidays,  and  such  other  times 


as  the  Library  shall  be  closed  to  the 
public. 

(b)  The  General  Counsel  shall  advise 
the  Chief.  OSS,  of  the  records  to  be 
available  in  the  public  reading  facility 
following  consultation  with  the  Library 
managers  who  may  be  concerned. 

§  703.8    Fees  and  charges. 

(a)  The  Library  will  charee  no  fees  for: 

(1)  Access  to  or  copies  of  records 
under  the  provisions  of  this  part  when 
the  dfrect  search  and  reproduction  costs 
are  less  than  $10. 

(2)  Records  requested  which  are  not 
found  or  which  are  determined  to  be 
exempt  under  the  provisions  of  this 
part. 

(3)  Staff  time  spent  in  resolving  any 
legal  or  policy  questions  pertaining  to  a 
request. 

(4)  Copies  of  records,  including  those 
certified  as  true  copies,  that  are 
furnished  for  official  use  to  any  officer 
or  employee  of  the  federal  government. 

(5)  Copies  of  pertinent  records 
furnished  to  a  party  having  a  direct  and 
immediate  interest  in  a  matter  pending 
before  the  Library,  when  furnishing 
such  copies  is  necessary  or  desirable  to 
the  performance  of  a  Library  function. 

(b)  When  the  costs  for  services  are  $10 
or  more,  the  Chief,  OSS.  shall  assess  and 
collect  the  fees  and  charges  set  out  in 
appendix  A  to  this  part  for  the  direct 
costs  of  search  and  reproduction  of 
records  available  to  the  public. 

(c)  The  Chief,  OSS,  is  authorized  to 
waive  fees  and  charges,  in  whole  or  in 
part,  where  it  is  determined  that  the 
public  interest  is  best  served  to  do  so, 
because  waiver  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 
Persons  seeking  a  waiver  or  reduction  of 
fees  may  be  required  to  submit  a  written 
statement  setting  forth  the  intended 
purpose  for  which  the  records  are 
requested  or  otherwise  indicate  how 
disclosure  will  primarily  benefit  the 
public  and.  in  appropriate  cases, 
explain  why  the  volume  of  records 
requested  is  necessary.  Determinations 
made  pursuant  to  the  authority  set  out 
herein  are  solely  within  the  discretion 
ofthe  Chief,  OSS. 

(d)  Fees  and  charges  for  services 
identified  in  the  appendix  to  this  part 
shall  be  paid  in  full  by  the  requester 
before  the  records  are  delivered. 
Payment  shall  be  made  in  U.S.  funds  by 
personal  check,  money  order,  or  bank 
draft  made  payable  to  the  Library  of 
Congress.  The  Chief,  OSS,  shall  remit  all 
fees  collected  to  the  Director,  Financial 
Services,  who  shall  cause  the  same  to  be 
credited  to  appropriate  accounts  or 


deposited  with  the  U.S.  Treasury  as 
miscellaneous  receipts. 

(e)  The  Chief,  OSS,  shall  notify  a 
requester  and  may  require  an  advance 
deposit  where  the  anticipated  fees  will 
exceed  $50. 

Appendix  A  to  Part  703 — Fees  and 
Charges  for  Services  Provided  to 
Requesters  of  Records 

(a)  Searches. 

(1)  There  is  no  charge  for  searches  of 
less  than  one  hour. 

(2)  Fees  charged  for  searches  of  one 
hour  or  more  are  based  on  prevailing 
rates.  Currently,  those  charges  are: 

(i)  Personnel  searches  (clerical):  $15 
per  hour. 

(ii)  Personnel  searches  (professional): 
$25  per  hour. 

(iii)  Reproduction  costs:  $.50  per 
page. 

(iv)  Shipping  and  mailing  fees: 
variable. 

(3)  In  situations  involving  the  use  of 
computers  to  locate  and  extract  the 
requested  information,  charges  will  be 
based  on  the  direct  cost  to  the  Library, 
including  labor,  material,  and  computer 
time. 

(b)  Duplication  of  Records.  Fees 
charged  for  the  duplication  of  records 
shall  be  according  to  the  prevailing  rates 
established  by  the  Library's 
Photoduplication  Service,  or  in  the  case 
of  machine  media  duplication,  by  the 
Resources  Management  Staff, 
Information  Technology  Services. 

(c)  Certifications.  The  fee  charges  for 
certification  of  a  record  as  authentic  or 
a  true  copy  shall  be  $10.00  for  each 
certificate. 

(d)  Other  Charges.  When  no  specific 
fee  has  been  established  for  a  service 
required  to  meet  the  request  for  records, 
the  Chief.  OSS.  shall  establish  an 
appropriate  fee  based  on  direct  costs  in 
accordance  with  the  Office  of 
Management  and  Budget  Circular  No. 
A-25. 

Subpart  B— Testimony  by  Employees 
and  Production  of  Documents  in 
Certain  l.egal  Proceedings  Where  the 
Library  Is  Not  a  Party 

§  703.1 5    Purpose  and  scope  of  this  ' 
subpart. 

This  subpart  sets  forth  the  policy  and 
procedures  of  the  Library  of  Congress 
regarding,  first,  the  testimony,  as 
witnesses  in  legal  proceedings  where 
the  Library  is  not  a  party,  of  employees 
and  former  employees  concerning 
information  acquired  in  the  course  of 
performing  official  duties  or  because  of 
the  employee's  official  relationship  with 
the  Library  of  Congress,  and  second,  the 
production  or  disclosure  of  information 
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contained  in  Library  of  Congress 
documents  for  use  in  legal  proceedings 
where  the  Library  is  not  a  party, 
pursuant  to  a  request,  order,  or 
subpoena  (collectively  referred  to  in  this 
subpart  as  a  "demand"). 

(a)  This  subpart  applies  to: 

(1)  State  court  proceedings  (including 
grand  jury  proceedings): 

(2)  Federal  court  proceedings;  and 

(3)  State  and  local  legislative  and 
administrative  proceedings. 

(b)  This  subpart  does  not  apply  to: 

(1)  Matters  tnat  are  not  related  to  the 
Library  of  Congress  but  relate  solely  to 
an  employee's  personal  dealings; 

(2)  Congressional  demands  for 
testimony  or  documents; 

(3)  Any  demand  relating  to  activity 
within  the  scope  of  Title  1 7  of  the 
United  States  Code  (the  Copyright  Act 
and  related  laws).  These  are  governed 
by  Copyright  Office  regulations,  which 
provide  for  different  procedures  and  for 
service  on  the  General  Counsel  of  the 
Copyright  Office.  See  37  CFR  201.1.  sec. 
203,  sec.  204,  and  sec.  205. 

(c)  The  purpose  of  this  subpart  is  to 
ensure  that  employees'  official  time  is 
used  only  for  official  purposes.to 
maintain  the  impartiality  of  the  Library 
of  Congress  among  private  litigants,  to 
ensure  that  public  funds  are  not  used  for 
private  ptirposes,  to  ensure  the 
protection  of  Congress'  interests,  and  to 
establish  centralized  procedures  for 
deciding  whether  or  not  to  approve 
testimony  or  the  production  of 
docimients. 

§703.16    Policy  on  prMentatkMi  o( 
testimony  and  production  of  documents. 

No  Library  of  Congress  employee  may 
provide  testimony  or  produce 
documents  in  any  proceeding  to  which 
this  part  applies  concerning  information 
acquired  in  the  course  of  performing 
official  duties  or  because  of  the 
employee's  official  relationship  with  the 
Library  of  Congress,  unless  authorized 
by  the  General  Counsel  or  his/her 
designee,  or  the  Director  of  the 
Congressional  Research  Service  (CRS) 
with  respect  to  records  and  testimony 
relating  to  CRS's  work  for  Congress,  or 
the  Law  Librarian  for  records  and 
testimony  relating  to  the  Law  Library's 
work  for  Congress  or  materials  prepared 
for  other  federal  agencies  covered  by 
evidentiary  privileges.  The 
aforementioned  officials  (hereinafter 
"deciding  officials")  will  consider  and 
act  upon  demands  under  this  part  with 
due  regard  for  the  interests  of  Congress, 
where  appropriate,  statutory 
requirements,  the  Library's  interests, 
and  the  public  interest,  taking  into 
account  factors  such  as  applicable 
privileges  and  immunities,  including 


the  deliberative  process  privilege  and 
the  speech  or  debate  clause,  the  need  to 
conserve  the  time  of  employees  for 
conducting  official  business,  the  need  to 
avoid  spending  the  time  and  money  of 
the  United  States  for  private  purposes, 
the  need  to  maintain  impartiality  among 
private  litigants  in  cases  where  a 
substantial  govenmient  interest  is  not 
involved,  the  established  legal  standards 
for  determining  whether  or  not 
justification  exists  for  the  disclosure  of 
confidential  information  and  records, 
and  any  other  purpose  that  the  deciding 
official  deems  to  be  in  the  interest  of 
Congress  or  the  Library  of  Congress. 

§  703.17    Procedures  wtten  testimony  and/ 
or  docunrtents  are  demanded. 

A  demand  for  testimony  and/or 
documents  by  a  Library  employee  must 
be  in  writing,  must  state  the  nature  of 
the  requested  testimony  and/or  specify 
documents,  and  must  meet  the 
requirements  of  §  703.15.  A  demand 
must  also  show  that  the  desired 
testimony  or  document  is  not 
reasonably  available  from  any  other 
source  and  must  show  that  no  document 
could  be  provided  and  used  in  lieu  of 
testimony.  When  an  employee  of  the 
Library  receives  such  a  request  the 
employee  will  immediately  forward  it, 
with  the  recommendation  of  the 
employee's  supervisors,  to  the 
appropriate  deciding  official  under 
§  703.22  of  this  part.  The  deciding 
official,  in  consultation  with  the 
appropriate  offices  of  the  Library  or 
congressional  offices,  will  determine 
whether  or  not  compliance  with  the 
request  would  be  appropriate  and  will 
respond  as  soon  as  practicable. 

S  703.1 8    Procedures  wtien  an  employee's 
appearartce  is  demanded  or  documents  are 
demanded. 

(a)  If  the  deciding  official  has  not 
acted  by  the  return  date  on  a  subpoena, 
the  employee  must  appear  at  the  stated 
time  and  place  (unless  advised  by  the 
deciding  official  that  the  subpoena  was 
not  validly  issued  or  served  or  that  the 
subpoena  has  been  withdrawn)  and 
inform  the  court  (or  other  interested 
parties)  that  the  demand  has  been  or  is 
being,  as  the  case  may  be,  referred  for 
the  prompt  considiBration  of  the 
appropriate  Library  or  congressional 
officios  and  shall  respectfully  request 
the  court  (or  other  authority)  to  stay  the 
demand  pending  receipt  of  the 
requested  instructions. 

(b)  If  the  deciding  official  has  denied 
approval  to  comply  with  the  subpoena, 
and  the  court  or  authority  rules  that  the 
demand  must  be  complied  with 
irrespective  of  such  a  denial,  the 
employee  upon  whom  such  a  demand 


has  been  made  shall  produce  a  copy  of 
this  Part  and  shall  respectfully  refuse  to 
provide  any  testimony  or  produce  any 
documents.  United  States  ex  rel.  Touhy 
v.  Ragen.  340  U.S.  462  (1951). 

(c)  The  deciding  official,  as 
appropriate,  will  request  the  assistance 
of  the  Department  of  Justice  or  the  U.S. 
Attorney's  Office  or  congressional 
officials  where  necessary  to  represent 
the  interests  of  the  Library,  the 
Congress,  and  the  employee  in  any  of 
the  foregoing  proceedings. 

S  703.1 9    Requests  for  authenticated 
copies  of  library  documents. 

Requests  for  authenticated  copies  of 
Library  docimients  for  purposes  of 
admissibility  under  28  U.S.C.  1733  and 
Rule  44  of  the  Federal  Rules  of  Civil 
Procedure  will  be  granted  for 
documents  that  would  otherwise  be 
released  pursuant  to  the  Library's 
Regulations  governing  the  release  of 
information.  The  advice  of  the 
appropriate  deciding  official  should  be 
obtained  concerning  the  proper  form  of 
authentication  and  information  as  to  the 
proper  person  having  custody  of  the 
record. 

$703.20    Hie  copies. 

The  Office  of  the  General  Counsel  will 
maintain  the  official  file  of  copies  of  all 
demands  served  on  the  Library  and 
deciding  officials'  responses. 

§  703.21     Effect  of  this  part. 

This  part  is  intended  only  to  provide 
guidance  for  the  internal  operations  of 
the  Library  of  Congress  and  is  not 
intended  to.  and  does  not,  and  may  not. 
be  relied  upon  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  a  party  against  the 
Library  of  Congress  or  the  United  States. 

S  703.22    Where  to  serve  demands. 

Requesting  parties  must  serve 
subpoenas: 

(a)  For  Congressional  Reseeirch 
Service  matters:  Director,  Congressional 
Research  Service.  LM  203.  Library  of 
Congress.  Washington.  DC  20540. 

(b)  For  Law  Library  matters:  Law 
Librarian.  LM  240,  Library  of  Congress. 
Washington,  DC  20540. 

(c)  For  all  other  matters:  General 
Counsel,  LM  601,  Library  of  Congress, 
Washington,  DC  20540. 

Dated:  March  11.  2002. 
James  H.  BilUngton, 
The  Librarian  of  Congress. 
[FR  Doc.  02-7865  Filed  4-3-02;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Chapter  I 
RIN  2900-AL15 

Board  of  Veterans'  Appeals  Title 
Change 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Veterans' 
Appeals  (Board)  adjudicates  appeals 
from  denials  of  claims  for  veterans' 
benefits  filed  with  the  Department  of 
Veterans  Affairs  (VA).  This  document 
amends  VA  regulations  to  reflect  that 
the  "Director  of  Administrative  Service 
(014)"  at  the  Board  has  been  changed  to 
the  "Director.  Management  and 
Administration  (OlE)". 
DATES:  Effective  Date:  April  4.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Keller,  Senior  Deputy  Vice 
Chairman  (012).  Board  of  Veterans' 
Appeals,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420  (202-565-5978). 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  merely  concerns  agency 
management.  Accordingly,  we  are 
dispensing  with  prior  notice  and 
comment  and  delayed  effective  date 
provisions  of  5  U.S.C.  553. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  A^irs 
hereby  certifies  that  this  final  rule  wrill 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612,  since 
this  final  rule  does  not  contain  any 
substantive  provisions.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this  final 
rule  is  exempt  from  the  regulatory 
flexibility  analysis  requirements  of 
sections  603  and  604. 

There  is  no  Catalog  of  Federal  Domestic 
Assistance  number  for  this  final  rule. 

Approved:  March  25,  2002. 
Anthony  J.  Principi. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the       

preamble,  under  38  U.S.C.  501,  38  CFR 
chapter  1  is  amended  as  set  forth  below: 

CHAPTER  l-DEPARTMENT  OF  VETERANS 
AFFAIRS 

In  chapter  I,  revise  all  references  to 
"Director,  Administrative  Service 


(014)".  "Director  of  the  Administrative 
Service  (014)",  or  "Director  of 
Administrative  Service  (014)"  to  read 
"Director.  Management  and 
Administration  (OlE)". 

[FR  Doc.  02-8120  Filed  4-3-02;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Parts  224,  229, 233,  266, 273 

Transfer  of  Functions  From  the  Postal 
Inspection  Service  to  the  Inspector 
General 

AGENCY:  Postal  Service. 
action:  Final  Rule. 


summary:  The  Postal  Service  is 
amending  the  Code  of  Federal 
Regulations  to  reflect  the  role  the 
Inspector  General  plays  in  the  audit, 
investigative,  and  oversight  activity  of 
the  Postal  Service.  This  is  the  first 
comprehensive  revision  of  the  Postal 
Service  Inspector  General  regulations 
since  the  independent  postal  Inspector 
General  came  into  existence  in  1997. 
The  intent  of  this  revision  is  to  remove 
outdated  references  to  the  Inspection 
Service's  duties  that  are  now  the 
responsibility  of  the  Office  of  Inspector 
General. 
DATES:  Effective  April  4.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  Bernardo.  Managing  Counsel, 
Legal  Services,  Office  of  Inspector 
General,  703-248-4676. 
SUPPLEMENTARY  INFORMATION:  The 
primary  responsibility  of  the  Office  of 
Inspector  General  is  to  conduct  audits 
and  investigations  to  prevent,  detect, 
and  report  fraud,  waste,  abuse,  and 
mismanagement;  to  promote  efficiency 
in  the  programs  and  operations  of  the 
Postal  Service;  and  to  provide  oversight 
of  the  Inspection  Service.  The  1996 
amendments  to  the  Inspector  General 
Act  (Act)  created  an  independent 
inspector  general  for  the  Postal  Service. 
The  responsibility  of  serving  as  the 
inspector  general  was  removed  fi-om  the 
Chief  Postal  Inspector.  The  basic 
purpose  of  the  Act  was  to  strengthen 
audit  and  investigative  activities  in 
order  to  obtain  greater  efficiency  and 
effectiveness  in  federal  government 
operations.  This  purpose  was  to  be 
achieved  by  consolidating  audit  and 
investigative  units  imder  a  single 
individual  reporting  directly  to  the 
agency  head;  providing  protections 
designed  to  ensure  that  the  new  offices 
had  independence  and  authority  to 
carry  out  their  responsibilities;  and  by 


requiring  periodic  reports  to  agency 
heads  and  Congress  on  their  activities. 

Section  2  of  the  Act  specifically 
provided  that  the  Inspector  General 
shall  audit  all  programs  and  operations 
of  the  Postal  Service.  With  the  creation 
of  the  independent  postal  inspector 
general,  representatives  of  the 
Inspection  Service  and  the  Office  of 
Inspector  General  met  to  work  out  the 
transition  of  selected  functions  bom  the 
Inspection  Service  to  the  Office  of 
Inspector  General.  After  several 
negotiation  sessions,  the  two  parties 
agreed  to  a  formal  designation  of 
functions.  As  a  result,  certain  activities 
formerly  performed  by  the  Inspection 
Service  were  now  to  be  performed  by 
the  Office  of  Inspector  General. 
References  in  Title  39  of  the  Code  of 
Federal  Regulations  citing  the 
Inspection  Service  as  the  party 
responsible  for  a  variety  of  audit  and 
oversight  duties  became  outdated.  This 
revision  removes  incorrect  references  to 
the  Inspector  Service  and  the  Chief 
Postal  Inspector  and  inserts  very  limited 
additional  text.  A  new  Part  230, 
Responsibilities  of  the  Office  of 
Inspector  General,  which  will  outline 
the  duties  of  the  Inspector  General,  will 
be  published  separately. 

List  of  Subjects 

39  CFR  Part  224 

Organization  and  functions  ■ 
(Govermnent  agencies). 

39  CFR  Part  229 

Organization  and  functions 
(Government  agencies). 

39  CFR  Part  233 

Administrative  practice  and 
procedure.  Crime,  Law  enforcement. 
Penalties,  Privacy. 

39  CFR  Part  266 

Privacy. 

39  CFR  Part  273 

Administrative  practice  and 
procedure.  Claims,  Fraud,  Penalties. 

For  the  reasons  stated  in  the 
preamble,  the  Postal  Service  amends  39 
CFR  as  follows: 

PART  224— ORGANIZATIONS 
REPORTING  DIRECTLY  TO  THE 
POSTMASTER  GENERAL 

A.  Part  224  is  amended  as  follows: 
1.  The  authority  citation  for  part  224 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  203.  204,  401(2),  403. 
404,  409, 1001;  Inspector  General  Act  of 
1978,  as  amended  (Pub.  L.  No.  95-452,  as 
amended),  5  U.S.C.  App.  3. 
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|220    [AnwndMq 

2.  Section  224.3  is  amended  as 
follows: 

a.  Paragraph  (a)  is  revised; 

b.  Paragraph  (b)(6)  is  removed,  and 
paragraphs(b)  (7)  and  (8)  are  redesigned 
as  (b)(6)  and  (7)  respectively. 

c.  Paragraph  (c)  is  revised; 

d.  Paragraph  (d)  is  removed. 
The  revisions  read  as  follows: 

•  »        *        *        * 

(a)  The  Postal  Inspection  Service  is 
headed  by  the  Chief  Postal  Inspector 
who  also  acts  as  the  Chief  Security 
Officer  and  Defense  Coordinator  for  the 
Postal  Service. 

*  •        *        *        * 

(c)  The  Inspection  Service  through  the 
Chief  Postal  Inspector  shall  promptly 
report  to  the  Inspector  General  the 
significant  activities  being  carried  out 
by  the  Inspection  Service  and  on  all 
other  matters  as  required  by  law. 

1224.4    [Anwndwl] 

6.  In  sections  224.4(b)(1)  and  (2), 
remove  the  reference  to  "§  224.3(d)" 
each  place  it  appears  and  add  in  its 
place  "§  230.1(c)". 

PART  229— FIELD  ORGANIZATIONS 

B.  Part  229  is  amended  as  follows: 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401.  402.  403.  and 
404. 

S  229.2    [AirandMq 

2.  In  §  229.2(b)(1),  remove  "auditing." 

PART  233— INSPECTION  SERVICE 
AUTHORITY 

C.  Part  233  is  amended  as  follows: 

1.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  101, 102,  202,  204. 
401.  402,  403,  404.  406,  410,  411.  1003. 
3005(e)(1);  12  U.S.C.  3401-3422;  18  U.S.C. 
981.  1956,  1957,  2254,  3061;  21  U.S.C.  881; 
Omnibus  Budget  Reconciliation  Act  of  1996, 
sec.  662  (Pub.  L.  NO.  104-208). 

2.  The  heading  for  Part  233  is  revised 
to  read  as  set  forth  above. 

§233.1    [AmMHtod] 

3.  In  §  233.1  paragraph  (c)  is  revised 
and  in  paragraph  (d)  the  words  "or 
audit"  are  removed.  The  revision  to 
paragraph  (c)  reads  as  follows: 

*        •        *        »        * 

(c)  Administrative  subpoenas  may  be 
served  by  delivering  a  copy  to  a  person 
or  by  mailing  a  copy  to  his  or  her  last 
known  address.  For  the  purposes  of  this 
provision,  delivery  of  a  copy  includes 
handing  it  to  the  party  or  leaving  it  at 
the  party's  office  or  residence  with  a 
person  of  suitable  age  and  discretion 


employed  or  residing  therein.  Service  by 
mail  is  complete  upon  mailing. 

PART  266— PRIVACY  OF 
INFORMATION 

D.  Part  266  is  amended  as  follows: 

1.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401;  5  U.S.C.  552a. 

1266.6    [Amendad] 

2.  Section  266.6(a)(1)  is  amended  by 
adding  the  following  after  "268-2608.": 

•  *        •        •        * 

(a)*  **(!)•**  Requests  submitted  to 
the  Office  of  Inspector  General  should 
be  submitted  to  the  Freedom  of 
Information  Act/Privacy  Officer.  Office 
of  Inspector  General,  1735  North  Lynn 
Street,  Arlington.  Virginia.  22209-2020. 

**  * 

PART  273— ADMINISTRATION  OF 
PROGRAM  FRAUD  CIVIL  REMEDIES 
ACT 

E.  Part  273  is  amended  as  follows: 

1.  The  authority  citation  for  part  273 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  Chapter  38;  39  U.S.C. 
401. 

2.  Section  273.  2  (c)  is  revised  to  read 
as  follows: 

§273.2    Definitions. 

•  •         *         *         * 

(c)  Investigating  Official  refers  to  the 
Inspector  General  of  the  Postal  Service 
or  any  designee  within  the  United  States 
Office  of  the  Inspector  General  who 
serves  in  a  position  for  which  the  rate 
of  basic  pay  is  not  less  than  the 
minimum  rate  of  basic  pay  for  grade 
GS-16  under  the  General  Schediile. 


Stanley  F.  Mires. 

Chief  Counsel,  Legislative. 

(FR  Doc.  02-8105  Filed  4-3-02:  8:45  am) 
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POSTAL  SERVICE 

39  CFR  Part  230 

Responsibilities  of  the  Office  of 
Inspector  General 

AGENCY:  Postal  Service. 
action:  Final  rule. 

summary:  The  Postal  Service  is 
amending  the  Code  of  Federal 
Regulations  to  reflect  the  role  the  * 
Inspector  General  plays  in  the  audit, 
investigative,  and  oversight  activity  of 
the  Postal  Service.  This  is  the  first 
comprehensive  revision  of  the  Postal 
Service  Inspector  General  regulations 
since  the  independent  postal  Inspector 


General  came  into  existence  in  1997. 
The  intent  of  this  revision  is  to  clarify 
the  responsibilities  and  duties  of  the 
Inspector  General  for  postal  customers 
and  employees. 

DATES:  Effective  April  4,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  Bernardo,  Managing  Coimsel. 
Legal  Services,  Office  of  Inspector 
General,  703-24&-4676. 

SUPPt^MENTARY  INFORMATION:  The 
primary  responsibility  of  the  Office  of 
Inspector  General  is  to  conduct  audits 
and  investigations  to  prevent,  detect, 
and  report  fi'aud,  waste,  abuse,  and 
mismanagement;  to  promote  efficiency 
in  the  programs  and  operations  of  the 
Postal  Service,  and  to  provide  oversight 
of  the  Inspection  Service. 

The  1996  amendments  to  the 
Inspector  General  Act  (Act)  created  an 
independent  inspector  general  for  the 
Postal  Service.  The  responsibility  of 
serving  as  the  inspector  general  was 
removed  from  the  Chief  Postal 
Inspector.  The  basic  purpose  of  the  Act 
was  to  strengthen  audit  and 
investigative  activities  in  order  to  obtain 
greater  efficiency  and  effectiveness  in 
federal  government  operations.  This 
purpose  was  to  be  achieved  by 
consolidating  audit  and  investigative 
units  under  a  single  individual 
reporting  directly  to  the  agency  head; 
providing  protections  designed  to 
ensure  that  the  new  offices  had 
independence  and  authority  to  carry  out 
their  responsibilities;  and  by  requiring 
periodic  reports  to  agency  heads  and 
Congress  on  their  activities. 

Section  2  of  the  Act  specifically 
provided  that  the  Inspector  General 
shall  audit  all  programs  and  operations 
of  the  Postal  Service.  With  the  creation 
of  the  independent  postal  inspector 
general,  representatives  of  the 
Inspection  Service  and  the  Office  of 
Inspector  General  met  to  work  out  the 
transition  of  selected  functions  bom  the 
Inspection  Service  to  the  Office  of 
Inspector  General.  After  several 
negotiation  sessions,  the  two  parties 
agreed  to  a  formal  designation  of 
functions.  As  a  result,  certain  activities 
formerly  perfonned  by  the  Inspection 
Service  were  now  to  be  performed  by 
the  Office  of  Inspector  General. 
References  in  Title  39  of  Code  of  Federal 
Regulations  citing  the  Inspection 
Service  as  the  party  responsible  for  a 
variety  of  audit  and  oversight  duties 
became  outdated.  This  situation  has 
been  thoroughly  addressed  in  this 
revision.  The  inaccxu^te  references  to 
the  Inspector  Service  and  the  Chief 
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Postal  Inspector  have  been  corrected.  A 
new  Part  230.  relating  to  the  Office  of 
Inspector  General,  is  hereby  created. 

List  of  Subjects  in  39  CFR  Part  230 

Freedom  of  information,  Organization 
functions  and  authority  delegations, 
Privacy. 

For  the  reasons  stated  in  the 
preamble,  the  Postal  Service  amends  39 
CFR  by  adding  the  following  new  part 
230,  as  follows: 

PART  230-OFFICE  OF  INSPECTOR 
GENERAL 

Sec. 

230.1  Establishment  and  authority. 

230.2  Access  to  information  and  other 
responsibilities. 

230.3  Cooperation  with  the  Office  of 
Inspector  General. 

230.4  Arrest  and  investigative  powers  of 
criminal  investigators. 

230.5  Release  of  information. 

Authority:  Inspector  General  Act  of  1978, 
as  amended  (Pub.  L.  95-452,  as  amended),  5 
U.S.C.  App.  3;  39  U.S.C.  401(2). 

§230.1    Establishment  and  authority. 

(a)  There  is  established,  pursuant  to 
the  Inspector  General  Act  of  1978,  as 
amended  (5  U.S.C.  App.3),  and  39 
U.S.C.  410,  an  independent  Office  of 
Inspector  General. 

(b)  The  Inspector  General  reports 
directly  to  the  nine  presidentially 
appointed  Governors  and  shall  not  be 
supervised  by,  nor  report  to,  the 
Postmaster  General  and/or  any  designee 
appointed  by  the  Postmaster  General. 

(c)  The  Office  of  Inspector  General 
includes  an  Inspector  General,  an 
Assistant  Inspector  General  for  Audit, 
and  an  Assistant  Inspector  General  for 
Investigations.  The  Office  of  Inspector 
General  maintains  its  own  legal  counsel 
independent  of  the  Postal  Service  Law 
Department  for  matters  that  are  within 
the  jurisdiction  of  the  Office. 

(d)  The  Office  of  Inspector  General  is 
responsible  for  detecting  and  preventing 
fraud,  waste,  and  abuse  in  the  programs 
and  operations  of  the  Postal  Service, 
and  for  reviewing  existing  and  proposed 
legislation  and  regulations  relating  to 
the  programs  and  operations  of  the 
Postal  ServiciB. 

(e)  The  Inspector  General  has 
oversight  responsibilities  for  all 
activities  of  the  Postal  Inspection 
Service.  The  Chief  Postal  Inspector  must 
promptly  report  to  the  Inspector  General 
significant  activities  and  other 
information  related  to  the  Inspection 
Service  as  required  by  law. 

(f)  The  Inspector  General  has  sole' 
responsibility  for  directing  the  Office  of 
Inspector  General,  including  the 
authority  to  select,  appoint,  and  employ 


such  officers  and  employees  that  the 
Inspector  General  deems  necessary  and 
appropriate  to  fulfill  the  mission  of  the 
Office.  In  addition,  the  Inspector 
General  may  delegate  to  such  officers 
and  employees  of  the  Inspector  General 
such  powers,  duties,  and 
responsibilities,  as  the  Inspector  General 
deems  necessary  and  appropriate  for  the 
proper  functioning  of  the  Office. 

(g)  All  employees  in  the  Office  of 
Inspector  General  shall  take  and 
subscribe  to  the  oath  of  office  required 
of  all  Postal  Service  employees  under  39 
U.S.C.  1011,  and  the  Inspector  General, 
or  designee,  is  authorized  to  administer 
such  oath  and  affirmation. 

(h)  The  Inspector  General  has  the 
authority  to  enter  into  contracts  or  other 
arrangements  with  public  agencies  and 
with  private  entities,  and  to  make  such 
payments  as  may  be  necessary  to  carry 
out  the  duties  and  responsibilities  of  the 
Office  of  Inspector  General. 

(i)  The  Inspector  General  may  hire 
and  retain  the  services  of  expert 
consultants  and  other  personnel  as 
necessary  to  fulfill  the  duties  and 
responsibilities  of  the  Office. 

(j)  Except  as  required  by  law.  the 
Governors  may  not  transfer  to  the 
Inspector  General  responsibility  for 
performing  any  of  the  program  activities 
of  the  Postal  Service. 

§  230. 2    Access  to  inf ornurtion  and  other 
responsibilities. 

(a)  The  Inspector  General  has 
authority  to  have  access  to  all  postal 
records,  reports,  audits,  reviews, 
documents,  papers,  information,  and 
other  material  relating  to  any  matter 
related  to  the  responsibilities  of  the 
Inspector  General; 

(b)  The  Inspector  General  shall  be  the 
Investigating  Official  for  purposes  of  the 
Program  Fraud  Civil  Remedies  Act. 

§  230.3    Cooperation  with  the  Office  of 
Inspector  General. 

(a)  All  Postal  Service  employees  shall 
cooperate  with  all  audits,  reviews,  and 
investigations  conducted  by  the  Office 
of  Inspector  General.  Deliberately 
submitting  information  known  to  be 
false  or  misleading  to  the  Office  of 
Inspector  General  or  failing  to  cooperate 
with  all  audits,  reviews,  and 
investigations  conducted  by  the  Office 
of  Inspector  General  may  be  groimds  for 
disciplinary  or  other  legal  action. 

(b)  Any  employee  who  has  authority 
to  take,  direct  another  to  take, 
recommend  or  approve  any  personnel 
action  shall  not  retaliate  against  any 
employee  as  a  reprisal  for  cooperating 
and  assisting  with  any  Office  of 
Inspector  General  audit,  review,  or 
investigation  (including  reporting  facts 


or  information  to  the  Office  of  Inspector 
General  that  leads  to  any  audit,  review, 
or  investigation). 

§  230.4    Arrest  and  investigative  powers  of 
criminal  investigators. 

Under  the  authority  of  18  U.S.C.  3061, 
criminal  investigators  employed  by  the 
Office  of  Inspector  General  are 
authorized  to  perform  the  following 
functions  in  connection  with  their 
official  duties: 

(1)  Serve  warrants  and  subpoenas 
issued  imder  the  authority  of  the  United 
States;  ^^ 

(2)  Make  arrests  without  warrant  for 
offenses  against  the  United  States 
committed  in  their  presence; 

(3)  Make  arrests  without  warrant  for 
felonies  cognizable  under  the  laws  of 
the  United  States  if  they  have 
reasonable  grounds  to  believe  that  the 
person  to  be  arrested  has  committed  or 
is  committing  such  a  felony; 

(4)  Carry  forearms;  and 

(5)  Make  seizures  of  property  as 
provided  by  law. 

§230.5    Release  of  information. 

(a)  The  Office  of  Inspector  General  is 
responsible  for  maintaining  and  storing 
its  own  records  and  for  assuring 
compliance  with  applicable  records 
management,  retention,  and  disclosure 
requirements. 

(b)  The  Inspector  General  or  a 
designee  serves  as  the  official  custodian 
of  the  records  and  docvunents  of  the 
Office  of  Inspector  General  and  is 
responsible  for  administering  the  rules 
and  regulations  relating  to  public 
availability  of  Postal  Service  Office  of 
Inspector  General  records  insofar  as  the 
information  is  subject  to  the  provisions 
of  the  Freedom  of  Information  Act, 
contained  in  Section  552  of  Title  5  of 
the  U.S.  Code  and  39  U.S.C.  410  (c), 
and/or  the  Privacy  Act,  Section  552a  of 
Title  5  ofthe  U.S.  Code. 

(c)  Requests  for  records  and 
information  under  the  Freedom  of 
Information  Act  or  Privacy  Act  should 
be  submitted  in  writing  to  the  Office  of 
Inspector  General,  Freedom  of 
Information/Privacy  Act  Officer,  located 
at  1735  N.  Lynn  Street,  Arlington, 
Virginia,  22209-2020. 

(d)  The  Office  of  Inspector  General 
shall  comply  with  and  adhere  to  the 
procedures  governing  the  release  of 
information  maintained  by  the  U.S. 
Postal  Service  as  set  forth  in  Part  265 
and  related  provisions  of  these 
regulations  to  the  extent  such 
procedures  do  not  conflict  with  any 
provision  in  this  part. 

(e)  Appeals  ham  the  denial  of  any 
request  for  information  should  be 
directed  to  the  '^neral  Counsel  for  the 
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Office  of  Inspector  General,  who  is 
responsible  tor  deciding  any  timely 
appeals  authorized  under  this  section. 

U)  Postal  Service  records  in  the 
custody  of  the  Office  of  Inspector 
General  that  contain  proprietary 
information  will  not  be  released  by  the 
Inspector  General  without  consultation 
wJUi  the  appropriate  Postal  Service 
official  responsible  for  the  record. 

Stanley  F.  Mires. 

Chief  Counsel.  Legislative. 
»  [FR  Doc.  02-8104  Filed  4-3-02;  8:45  am) 

BNXMG  COOe  7T10-11-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  071-0335;  FRL-7164-6] 

Revisions  to  the  California  State 
Implementation  Plan,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 


Local  agency 


summary:  EPA  is  finalizing  approval  of 
a  revision  to  the  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  This 
action  was  proposed  in  the  Federal 
Register  on  December  31.  2001  and 
concerns  PM-10  emissions  from 
indusU-ial  processes.  Under  authority  of 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act)  this  action  approves  a 
local  rule  that  regulates  this  emission 
soiuce. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
May  6,  2002. 

ADDRESSES:  You  can  inspect  a  copy  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  a  copy 
of  the  submitted  rule  revision  at  the 
following  locations: 

Environmental  Protection  Agency,  Region  DC, 
75  Hawthorne  Street,  San  Francisco.  CA 
94105. 

Environmental  Protection  Agency.  Air 
Docket  (6102).  Ariel  Rios  Building,  1200 

Table  1. — Submitted  Rule 


Pennsylvania  Avenue,  NW.,  Washington 

DC  20460. 
California  Air  Resources  Board,  Stationary 

Source  Division,  Rule  Evaluation  Section, 

1001  "I"  Street,  Sacramento,  CA  95814. 
San  Joaquin  Valley  Unified  Air  Pollution 

Control  District,  1990  East  Gettysburg 

Street,  Fresno,  CA  93726. 


SJVUAPCD 


Rule# 


4201 


Rule  title 


FOR  FURTHER  INFORMATION  CONTACT:  Al 

Petersen,  Rulemaking  Office  (AIR-4). 
U.S.  Environmental  Protection  Agency, 
Region  K;  (415)  947-4118. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Proposed  Action 

On  December  31,  2001  (66  FR  67497). 
EPA  proposed  to  approve  the  following 
rule  into  the  California  SIP, 


Particulate  Matter  Concentration 


Adopted 


12/17/92 


Submitted 


11/18/93 


We  proposed  to  approve  this  rule 
because  we  determined  that  it  complied 
with  the  relevant  CAA  requirements. 
Our  proposed  action  contains  more 
information  on  the  rule  and  oin 
evaluation. 

n.  Public  Comment  and  EPA  Response 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  did  not  receive  any 
comments. 

m.  EPA  Action 

As  authorized  in  sections  110(k){3) 
and  301(a)  of  the  CAA,  EPA  is  hilly 
approving  the  submitted  rule  into  the 
California  SIP. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211.     . 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  '  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 


state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely     ^ 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23. 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
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provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  role  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  Hou.se  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  Jime  3,  2002.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  pvirposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  13,  2002. 
Laura  Yoshii, 
Deputy  Regional  Administrator.  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(194)(i)(C)(5)  to 
read  as  follows: 

§  52.220    ktentmcation  of  plan. 

*        *        *        *        * 

(c)*  *  * 
(194)*  *   * 
(i)  *  *  * 


(O*  *  * 

(5)  Rule  4201.  adopted  on  December 
17, 1992. 

*        *        •        *    .    * 

[FR  Doc.  02-8062  Filed  4-3-02;  8:45  am] 

BILLING  COOE  6560-SO-P 


ENVIRONiMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0010;  FRL-6833-3] 
PIN  2070-AB78 

Revocation  of  Certain  Obsolete 
Tolerance  Exemptions 

agency:  Environmental  Protection 

Agency  tEPA). 

action:  Direct  Final  rule. 

SUMMARY:  EPA  is  amending  40  CFR  part 
180  subpart  D  to  revoke  various 
exemptions  from  the  requirement  of  a 
tolerance  for  eight  specific  inert 
ingredients  because  those  substances  are 
no  longer  used  in  pesticide  products, 
making  these  tolerance  exemptions 
uimecessary.  The  Agency  is  acting  on  its 
own  initiative.  These  regulatory  actions 
are  part  of  the  tolerance  reassessment 
requirements  of  section  408(q)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 
By  law.  EPA  is  required  to  reassess  66% 
of  the  tolerances  in  existence  on  August 
2, 1996,  by  August  2002,  or  about  6,400 
tolerances.  This  regulatory  action  will 
count  for  10  tolefance  reassessments 
toward  the  August  2002  deadline. 
DATES:  This  rule  is  effective  on  August 

2,  2002  without  further  notice,  imless 
EPA  receives  adverse  comment  by  June 

3.  2002.  If  EPA  receives  adverse 
conunent,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  It  is 
imperative  that  you  identify  docket 
control  number  OPP-2002-0010  in  the 
subject  line  on  the  first  page  of  yoiu 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Treva  C.  Alston,  Registration  Division 
7505C],  Office  of  Pesticide  Programs, 
Enviromnental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  niunber:  (703) 
308-8373;  e-mail  address: 
alston.treva@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiuer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Poten- 
tally  Affected  Entities 

Industry 

111 

112 

311 

32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.'^ OM  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations","  Regulations 
and  Proposed  Rules,  "  and  then  look  up 
the  entry  for  this  document  imder  the  " 
Federal  Register — Environmental 
Documents.  "  You  can  also  go  directly 
to  the  Federal  Register  listings  at  http:/ 
/www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title  _40/40cfrl80_00.html, 
a  beta  site  currently  tmder  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0010.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  hiformation  (CBI). 
This  official  record  includes  the 
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documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  offlcial  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  diuing  an 
applicable  coimnent  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  hitegrity  Branch  (PIRIB). 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy..  Arlington,  VA.  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensiire  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  OPP-2002-0010  in  the 
subject  line  on  the  first  page  of  your 
response.  EPA  also  encourages  you  to 
submit  your  conunents  electronically,  if 
at  all  possible,  which  will  facilitate 
timely  receipt  by  the  Agency  and  avoid 
potential  delays  associated  with  the 
processing  of  government  mail. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
munber  OPP-2002-0010.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 


D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensiue  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register  < 
citation. 

n.  Authority 

A.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

This  direct  final  rule  is  issued 
pursuant  to  section  408(e)  of  FFDCA,  as 
amended  by  the  FQPA  (21  U.S.C. 
346a(e)).  Section  408  of  FFDCA 
authorizes  the  establishment  of 
tolerances,  exemptions  from  the 
requirement  of  a  tolerance, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 


pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods.  Without  a  tolerance  or  tolerance 
exemption,  food  containing  pesticide  - 
residues  is  considered  to  be  imsafe  and 
therefore  "adulterated"  under  section 
402(a)' of  the  FFDCA.  If  food  containing 
pesticide  residues  is  foimd  to  be 
adulterated,  the  food  may  not  be 
distributed  in  interstate  commerce  (21 
U.S.C.  331(a)  and  342  (a)). 

B.  Why  is  EPA  Issuing  this  as  a  Direct 
Final  Rule? 

EPA  is  issuing  this  action  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  believes  that  this 
action  is  not  controversial  and  is  not 
likely  to  result  in  any  adverse 
comments.  This  action  removes  various 
exemptions  from  the  requirement  of  a 
tolerance  for  eight  specific  inert 
ingredients  because  those  substances  are 
no  longer  used  in  pesticide  products. 
These  tolerance  exemptions  are 
unnecessary. 

This  rule  is  effective  on  August  2. 
2002  without  further  notice,  unless  EPA 
receives  adverse  comment  by  Jime  3, 
2002.  If,  however,  EPA  receives  a 
relevant  adverse  comment  diuing  the 
comment  period,  then  EPA  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  EPA  will  also 
publish  a  notice  of  proposed  rulemaking 
in  a  future  edition  of  the  Federal 
Register.  EPA  will  address  the 
comments  on  the  direct  final  rule  as  part 
of  that  proposed  rulemaking. 

m.  Background 

A.  What  Action  is  the  Agency  Taking? 

In  Federal  Register  Notices  of 
November  22. 1989.  (54  FR  58314)  and 
June  24,  1998,  (63  FR  34384)(FRL- 
5792-3)  the  Agency  removed  certain 
chemicals  bom  its  list  of  pesticide 
product  inert  ingredients  that  were  no 
longer  used  as  inert  ingredients  in 
registered  pesticide  products.  At  that 
time,  the  Agency  indicated  that  futiue 
use  of  these  chemcials  as  inert 
ingredients  in  pesticide  products  would 
not  be  permitted  unless  a  petitioner  or 
registrant  satisfied  all  data  requirements 
as  identified  by  the  Agency,  and  the 
Agency  was  able  to  make  a 
determination  that  the  use  of  the  inert 
ingrediuent  will  not  pose  unreasonable 
risk  to  hiunan  health  or  the 
environment. 

On  its  own  initiative,  the  Agency  is 
amending  40  CFR  180.1001. 180.1014, 
and  180.1046  by  revoking  exemptions 
frt>m  the  requirement  of  a  tolerance  for 
eight  inert  ingredients  that  are  no  longer 
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used  in  pesticide  products  applied  to 
food  and  feed  commodities. 

B.  Which  Tolerance  Exemptions  are 
Being  Removed? 

1.  On  November  22, 1989,  (54  FR 
58314)  the  Agency  removed  benzene 
and  formaldehyde  from  its  list  of 
chemicals  cxurently  used  in  pesticide 
products.  These  substances,  both  of 
which  were  initially  classified  as  List  1 
inert  ingredients,  were  determined  to  no 
longer  be  in  use  as  pesticide  product 
inert  ingredients  and  were  therefore 
removed  fitjm  all  lists  of  inert 
ingredients.  The  exemptions  from  the 
requirement  of  a  tolerance  for  the  inert 
ingredient  uses  of  benzene  and 
formaldehyde  are  now  being  revoked. 

i.  Li  40  CFR  180.1001(d),  there  is  an 
exemption  from  the  requirement  of  a 
tolerance  for  benzene.  This  exemption  is 
for  its  use  as  a  solvent  and  cosolvent. 

ii.  An  exemption  from  the 
requirement  of  a  tolerance  for 
formaldehyde  exists  in  40  CFR 
180.1001(d).  This  exemption  is  limited 
to  not  more  than  1%  of  the  pesticide 
formulation  with  a  prescribed  use  as  a 
preservative  for  the  formulation. 

2.  On  June  24.  1998,  (63  FR  34384) 
EPA  removed  certain  chemicals  from  its 
list  of  pesticide  product  inert 
ingredients  that  are  not  currently  used 
in  pesticide  products.  Included  among 
those  removed  inert  ingredients  were 
six  substances  for  which  exemptions 
fitjm  the  requirement  of  a  tolerance 
existed  for  their  use  as  inert  ingredients 
and  for  which  the  tolerance  exemptions 
are  now  being  revoked. 

i.  In  40  CFR  180.1001(d)  there  are 
exemptions  from  the  requirement  of  a 
"  tolerance  for  coal  (derived  only  from 
anthracite  and  bitiuninous  coals)  and 
coke  (from  anthracite  and  bitiuninous 
coals  only  and  petroleum).  These  two 
tolerance  exemptions  are  limited  to  soil 
application  and  are  for  use  as  carriers 
and  extenders. 

ii.  An  exemption  from  the 
requirement  of  a  tolerance  for  dioxane  is 
in  40  CFR  180.1001(dJ  for  dioxane  for 
use  as  a  solvent  and  cosolvent.  In  the 
above  cited  Federal  Register  Notice,  the 
Agency  removed  dioxane  from  its  list  of 
pesticide  product  inert  ingredients  that 
are  currently  used  in  pesticide  products. 

iii.  There  are  two  tolerance 
exemptions  for  methylene  chloride 
(dichloromethane)  for  use  as  a  solvent 
currently  in  40  CFR  180.1001(d)  and  (e). 
The  exemption  in  40  CFR  180.1001(d)  is 
for  a  use  as  a  solvent  and  co-solvent. 
The  use  in  40  CrRl80.1001(e)  is  as  a 
dispersing  and  wetting  agent. 

iv.  In  40  CFR  180.1014  there  is  an 
exemption  from  the  requirement  of  a 
tolerance  for  pentane  when  used  in 


accordance  with  good  commercial 
practice  as  an  adjuvant  in  liquid  grain 
fumigants  for  the  fumigation  of  the 
following  grains;  barley,  com.  oats, 
popcorn,  rice,  rye,  sorghum  (milo), 
wheat. 

V.  There  are  two  exemptions  from  the 
requirement  of  a  tolerance  for 
dimethylformsunide.  In  40  CFR 
180.1001(d),  the  exemption  is  for  use  as 
a  solvent  and  cosolvent  with  its  use 
limited  to  preemergence  application 
prior  to  formation  of  edible  parts  of  food 
plants,  and  seed  and  transplant 
treatment,  and  also  as  part  of  the  U.S. 
Department  of  Agricultiue  witchweed 
quarantine  program,  postemergent 
application  in  field  com,  after  silking 
and  tasseling  of  the  com.  The  second 
exemption  from  the  requirement  of  a 
tolerance  exists  in  40  CFR  180.1046  for 
dimethylformamide  for  the  following 
two  uses: 

a.  When  used  in  accordance  with 
good  agricultiual  practices  in 
formulations  with  the  fungicide  triforine 
(N,N-[l,4-piperazinediylbis(2,2,2,- 
trichloroethylidene)]  bis  [formamide])  if 
such  formulations  contain  not  more 
than  30  percent  dimethylformamide  in 
or  on  the  following  raw  agricultural 
commodities:  almonds,  apples,  apricots, 
bell  peppers,  blueberries,  cantaloupes, 
cherries,  cranberries,  cucumbers, 
eggplants,  hops,  nectarines,  peaches, 
pliuns,  primes  (fr«sh),  strawberries,  and 
watermelons. 

b.  When  used  by  the  U.S.  Department 
of  Interior,  Fish  and  Wildhfe  Service  as 
a  solvent  for  the  lamprecide  sodium  salt 
of  alpha,  alpha,  alpha-trifluoro-4-nitro- 
meta-cresol  or  4-nitro-3- 
(trifluoromethyl)  phenol  in  the  Great 
Lakes. 

C.  What  is  the  Contribution  to  Tolerance 
Reassessment? 

Section  408(q)  of  FFDCA,  as  amended 
by  FQPA  requires  EPA  to  reassess  66% 
or  about  6,400  of  the  tolerances  in 
existence  on  August  2, 1996,  by  August 
2002.  This  direct  final  mle  revokes  10 
tolerance  exemptions.  Therefore,  if  there 
are  no  adverse  comments,  120  days  after 
publication  of  the  direct  final  mle,  10 
tolerance  reassessments  will  be  counted 
toward  the  August  2002  deadline. 

rv.  Regulatory  Assessment 
Requirements 

EPA  is  removing  10  tolerance 
exemptions  that  are  no  longer  necessary. 
Since  this  direct  final  rule  does  not 
impose  any  new  requirements,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735.  October  4, 1993),  Executive 


Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997),  or  Executive  Order 
13211,  entitled  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001). 

This  direct  final  mle  directly 
regulates  food  processors,  food 
handlers,  and  food  retailers,  but  does 
not  affect  States,  local  or  Tribal 
governments  direcdy.  This  action  does 
not  alter  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  Uie  preemption  provisions  of  FFDCA 
section  408(n)(4).  This  action  will  not 
have  substantial  direct  effects  on  State 
or  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  States  or  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  States  or  Indian  tribes. 
As  a  result,  this  action  does  not  require 
any  action  under  Executive  Order 
13132,  entitled  Federalism  (64  FR 
43255,  August  10. 1999),  or  under 
Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Nor  does  it 
impose  any  enforceable  duty  or  contain 
any  unfunded  mandate  as  described 
under  Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4). 

Nor  does  it  require  special 
considerations  under  Executive  Order 
12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  Febmary  16, 
1994);  or  Executive  Order  12630, 
entitled  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights  (53  FR  8859. 
March  15.  1988). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary  -_-- 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Uw  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

Under  section  605(b)  of  the 
Regulatory  FlexibiUty  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency  hereby 
certifies  that  these  revocations  will  not 
have  significant  negative  economic 
impact  on  a  substantial  number  of  small . 
entities.  The  rationale  supporting  this 
conclusion  is  as  follows.  These 
chemical  substances  are  no  longer  used 
in  pesticide  products  applied  to  food 
and  feed  commodities.  These 
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exemptions  from  the  requirement  for  a 
tolerance  are  no  longer  necessary. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Sobiects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  March  28,  2002. 
Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-(AMENOED] 

1 .  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

S  180.1001    [AmwMtod] 

2.  In  §  180.1001  by: 

i.  Removing  from  the  table  in 
paragraph  (d)  the  entries  for  "benzene", 
"coal  (derived  only  from  anthracite  and 
bitiuninous  coals)",  "coke  (from 
anthracite  and  bituminous  coals  only 
and  petroleum)", 

"dimethylformamide".  "dioxane", 
"formaldehyde",  and  "methylene 
chloride  (dichloromethane)". 

ii.  Removing  from  the  table  in 
paragraph  (e)  the  entry  for  "methylene 
chloride". 

§180.1014    [R«mov«d] 

3.  By  removing  §  180.1014. 
1180.1046    [Removed] 

4.  By  removing  §  180.1046 

[FR  Doc.  02  -8154  Filed  4-3-02;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7781] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTKM:  Final  rule. 

summary:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insiuance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
docimientation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp")  listed  in  the  third 
colunm  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  commimity  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Pasterick,  Division  Director, 
Program  Marketing  and  Partnership 
Division,  Federal  Insurance 
Administration  and  Mitigation 
Directorate,  500  C  Street,  SW.;  Room 
411,  Washington,  DC  20472,  (202)  646- 
3098. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insiuance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.;  imless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measiires.  The  communities  listed  in 
this  dociunent  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 


in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insmrance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Associate 
Director  finds  that  notice  and  public 
comment  imder  5  U.S.C.  553(b)  are 
impracticable  and  lumecessary  because 
communities  listed  in  this  final  rule 
have  been  adequately  notified. 

Each  commiuiity  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Qiief  Executive  Officer 
that  the  commimity  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director  has  determined  that 
this  rule  is  exempt  bom.  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
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Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  imder  Executive 
Order  12612,  Federalism,  October  26, 
i987,  3  CFR,  1987  Comp.;  p.  252. 
Executive  Order  12778,  Civil  Justice 

„og^.« J V Reform.  This  rule  meets  the  applicable 

rule  is  not  a  significant  regulatory  action     standards  of  section  2(b)(2)  of  Executive 
under  the  criteria  of  section  3(f)  of  •  Order  12778,  October  25, 1991,  56  FR 

Executive  Order  12866  of  September  30.     55195,  3  CFR,  1991  Comp.;  p.  309. 
1993.  Regulatory  Planning  and  Review.       j^  ^^ Subjects  in  44  CFR  Part  64 

58  FR  51735.  ^      ■,  .  c-i     j  i  • 

Flood  insurance,  Floodpiams. 


flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measiues.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  imless 
they  take  remedial  action. 
Regulatory  Classification.  This  final 


Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.;p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.;  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 


Region  II: 

I  New  York:  Port  Jervis,  City  of, 
I     Orar>ge  County. 
Region  III: 

Pennsylvania:  Langhome,  Bor- 
ough of,  Bucks  County. 
Region  I: 

Connecticut:  Chesire,  Town  of, 

New  Haven  County. 
Southlngton,  Town  of,  Hartford 
County. 
Region  II: 

New    Jersey:    Madison,    Bor- 
ough of,  Monis  County. 
New  York:  Kiryas  Joel,  Village 
of,  Orange  County. 
Region  IV 

Florida:   South   Daytona,   City 
of,  Volusia  County. 
I  Tennessee:    Selmer,    City    of 
McNairy  County. 
Region  VI: 

Texas:    Jonestown,    City    of, 

Travis  County. 
Lago    Vista,    City    of,    Travis 

County. 
Lakeway,  City  of,  Travis  Coun- 
ty- 
Travis  County,  Unincorporated 
Areas. 
Region  X: 

Idaho:  Oregon:  Warm  Springs 
Indian  Reservation. 


Community 
No. 


360976 

421074 

090074 
090037 

340347 
361610 

120314 
470132 

481597 
481588 
481303 
481026 

410291 


Effective  date  authorization/cancellation  of  sale  of  flood  in- 
surance in  community 


December  26,  1973  Emerg.;  June  1,  1978,  Reg.  April  2, 
2002 

January  24,  1975,  Emerg.;  July  2,  1980,  Reg.  April  2,  2002 


H/larch  13,  1975,  Emerg.;  July  16,  1981,  Reg.  April  15, 

2002 
July  3.  1975,  Emerg.;  July  16,  1981,  Reg.  April  15,  2002 

December  3,  1971,  Emerg.;  July  16,  1979,  Reg.  April  15, 

2002 
August  31,  1994.  Emerg.;  April  15,  2002 

June  18,  .1971,  Emerg.;  October  3,  1976,  Reg.  April  15. 

2002 
February  14,  1975,  Emerg.;  June  4.  1987,  Reg.  April  15, 

2002 

January  29,  1976,  Emerg.;  April  1,  1982,  Reg.  April  15. 

2002 
January  29,  1976,  Emerg.;  April  1.  1982,  Reg.  April  15, 

2002 
June  27,  1977,  Emerg.;  November  5,  1980,  Reg.  April  15, 

2002 
January  29,  1976,  Emerg.;  April  1,  1982,  Reg.  Apnl  15, 

2002 


Current  ef- 
fective map 
date 


Date  certain 
Federal  assist- 
ance no  longer 
available  in 
special  flood 
hazard  areas 


August  11,  1997,  Emerg.;  April  15.  2002 


4/2/02 

-do- 

4/15/02 
-do- 

-do- 
•do- 

-do- 
-do- 

-<*>- 

-do- 
-do- 
^do- 

•do- 


4/2/02 

-do- 

4/15A)2 
-do- 

-do- 
-do- 

-do- 
-do- 

•do- 
-do- 
-do- 
-do- 

■do- 


Code  for  reading  third  column:  Emerg.— Emergency:  Reg.— Regular;  Susp.— Suspension. 
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Dated:  March  25.  2002. 
Robert  F.  Shea, 

Acting  Administrator.  Federal  Insurance 

Administration  and  Mitigation 

Administration. 

|FR  Doc.  02-7881  Filed  4-3-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  229 

[Dock*!  No.  FRA  2000-6545,  Notice  No.  3] 

RIN  2130-AA89 

Locomotive  Cab  Sanitation  Standards 

AGENCY:  Federal  Railroad 
Administration  (FRA).  £>epartinent  of 


Transportation  (DOT). 
action:  Final  rule. 


SUMMARY:  FRA  amends  its  regulations 
by  adding  standards  tliat  address  toilet 
and  washing  facilities  for  employees 
who  work  in  locomotive  cabs.  This  rule 
provides  exceptions  for  certain  existing 
equipment  and  operations,  and 
establishes  servicing  requirements. 
DATES:  This  final  rule  will  become 
effective  on  June  3,  2002. 
ADDRESSES:  Any  petition  for 
reconsideration  should  reference  FRA 
Docket  No.  FRA  2000-8545,  Notice  No. 
3,  and  be  submitted  to  the  Department 
of  Transportation  Central  Docket 
Management  Facility  located  in  Room 
PL-401  at  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  All  docket 
material  related  to  this  proceeding  will 
be  available  for  inspection  at  this 
address  and  on  the  Internet  at  http:// 
dms.dot.gov.  Docket  hours  at  Nassif  are 
Monday-Friday,  10  a.m.  to  5  p.m., 
except  on  federal  holidays. 
FOR  FURTHER  INFORMATKX4  CONTACT:  Lou 
Klein,  Office  of  Safety  Assurance  and 
Compliance,  Federal  Railroad 
Administration,  1120  Vermont  Avenue, 
NW..  Mail  Stop  25,  Washington,  DC 
20590,  (telephone:  202-493-6235);  or 
Christine  Beyer,  Office  of  Chief  Counsel. 
Federal  Railroad  Administration,  1120 
Vermont  Avenue,  NW..  Mail  Stop  10, 
Washington,  DC  20590,  (telephone: 
202-493-6027). 

SUPPtEMENTARY  INFORMATION: 
I.  Background 

In  1992.  Congress  enacted  Section  10 
of  The  Rail  Safety  Enforcement  and 
Review  Act  (RSERA)  (Pub.  L.  102-365. 
September  3,  1992,  codified  at  49  U.S.C. 
20103,  note)  in  response  to  concerns 


raised  by  employee  organizations, 
congressional  members,  and 
recommendations  of  the  National 
Transportation  Safety  Board  concerning 
working  conditions  in  locomotive  cabs. 
In  this  legislation.  Congress  issued 
mandates  concerning  locomotive 
crashworthiness  and  cab  working 
conditions.  Section  10  of  RSERA, 
entitled  Locomotive  Crashworthiness 
and  Working  Conditions,  required  FRA 
"to  consider  prescribing  regulations  to 
improve  the  safety  and  working 
conditions  of  locomotive  cabs' 
throughout  the  railroad  industry.  In 
order  to  determine  whether  regulations 
would  be  necessary,  Congress  asked 
FRA  to 

assess  the  extent  to  which  environmental, 
sanitary  and  other  working  conditions  in 
locomotive  cabs  affect  productivity,  health 
and  the  safe  operation  of  locomotives. 

In  response  to  Section  10  of  RSERA, 
FRA  studied  a  variety  of  working 
conditions  in  locomotive  cabs, 
including  sanitation,  noise,  temperatiue, 
air  quality,  ergonomics,  and  vibration. 
In  September  1996.  FRA  submitted  its 
Locomotive  Crashworthiness  and  Cab 
Working  Conditions  Report  ("Report") 
to  Congress,  which  describes  the  results 
of  these  studies.  The  Report  is  available 
for  review  in  the  docket  of  this  matter 
and  was  discussed  in  detail  in  FRA's 
Notice  of  Proposed  Rulemaking  (NPRM) 
on  Locomotive  Cab  Sanitation 
Standards.  See,  66  FR  136,  January  2, 
2001. 

In  short,  FRA  surveyed  in  excess  of 
200  locomotives  to  assess  cab  sanitation 
facilities.  FRA  found  a  wide  range  of 
conditions,  which  varied  due  to 
weather,  type  of  sanitation  system  in 
place,  carrier  maintenance  and  service 
programs,  locomotive  model,  and 
economic  status  of  the  railroad.  In 
addition,  some  locomotives  were  not 
equipped  with  sanitation  facilities.  FRA 
found  dirty  floors  and  toilet  seats, 
missing  toilet  seats,  poor  ventilation, 
offensive  odors,  and  lack  of  toilet  paper. 
In  very  cold  weather,  some  units  tend  to 
freeze  and  become  inoperable.  Of  the 
cabs  surveyed,  approximately  thirty 
percent  were  deficient  in  some  manner 
related  to  the  use  of  sanitation  facilities. 

The  Report  noted  that  employees  and 
rail  management  play  a  role  in  the 
condition  of  sanitary  facilities;  poor 
sanitary  conditions  aboard  locomotives 
are  caused  by  inadequate  maintenance 
and/or  heavy  use  or  misuse  by  operating 
crews.  Nearly  all  raihoads  had  programs 
in  place  to  service  toilet  and  washing 
units,  although  the  program 
requirements  vary  from  property  to 
property  depending  on  degree  of  use, 
toilet  system  in  place,  and  weather 


conditions.  In  addition.  FRA  found  that 
adherence  to  the  servicing  programs  was 
imeven  throughout  the  industry,  and 
that  poor  servicing  was  often  the 
primary  cause  of  unsanitary  facilities. 

The  Report  also  explained  that  there 
was  disparity  in  the  legal  treatment  of 
locomotive  cab  sanitation  among  state 
and  federal  regulatory  and  enforcement 
bodies  and  confusion  existed  among 
industry  members  concerning 
applicable  standards  and  guidelines. 
See  NPRM.  66  FR  136-7. 

The  Report  concluded  that,  given  the 
significant  role  that  servicing  and  use 
play  in  maintaining  a  sanitary 
workplace  and  the  relative  ease  with 
which  servicing  and  use  may  be 
modified,  the  issue  of  locomotive 
sanitation  could  best  be  resolved 
through  rail  management  and  labor 
cooperation. 

Following  publication  of  the  Report, 
FRA  continued  to  receive  employee 
complaints  about  the  state  of  sanitation 
in  locomotive  cabs,  and  the  health  and 
safety  risks  associated  with  working  in 
an  unsanitary  area.  FRA  also  received 
complaints  from  employees  of  one 
railroad  concerning  the  disposal  method 
used  in  a  particular  sanitation  system. 
By  design,  this  system  requires 
temporary  storage  of  untreated  waste  in 
sealed  waste  containers,  which  gave  rise 
to  perceived  health  and  safety  concerns. 
There  were  also  concerns  about  the 
expansion  of  this  system  as  the 
railroad's  territory  increased,  the 
increase  of  "power  sharing" 
arrangements  among  the  carriers,  and 
the  administrative  difficulties  that 
would  arise  in  maintaining  and  mixing 
different  systems.  Finally,  some  State 
agencies  expressed  frustration  with  FRA 
concerning  federal  preemption  of 
certain  state  sanitation  regulations,  and 
the  uneven  treatment  given  locomotive 
sanitation  by  the  state  and  federal 
courts. 

In  light  of  these  concerns,  FRA 
determined  that  cab  sanitation  must  be 
revisited  and  addressed  so  that  cab 
employees  would  have  access  to 
adequate  sanitary  facilities,  and  to 
ensure  uniform  application  of  the  law. 
Despite  the  considerable  acrimony  that 
had  developed  in  the  industry 
stirrounding  this  issue.  FRA  remained 
convinced  that  it  should  be  addressed 
cooperatively,  with  the  assistance  of  the 
stakeholders  who  possess  the 
knowledge  and  expertise  to  resolve  the 
problem  effectively.  Therefore,  on  June 
24.  1997,  FRA  presented  the  subject  of 
locomotive  cab  working  conditions, 
including  sanitation,  to  the  Railroad 
Safety  Advisory  Committee  (RSAC). 

RSAC  was  formed  by  FRA  in  March 
1996  to  provide  a  forum  for  consensual 


—  *st%>mA 
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rulemaking  and  program  development. 
The  Committee  includes  representation 
bom  all  of  the  agency's  major  customer 
groups,  including  railroads,  labor 
organizations,  suppliers,  manufacturers, 
and  other  interested  parties.  FRA 
typically  assigns  a  task  to  RSAC.  and 
after  consideration  and  debate,  RSAC 
may  accept  or  reject  the  task.  If 
accepted,  RSAC  establishes  a  working 
group  that  possesses  the  appropriate 
expertise  and  representation  to  develop 
recommendations  to  FRA  for  action  on 
the  task.  These  reconunendations  are 
developed  by  consensus.  If  a  working 
group  comes  to  consensus  on 
recommendations  for  action,  the 
package  is  presented  to  the  full  RSAC 
for  a  vote.  If  the  proposal  is  accepted  by 
a  simple  majority  of  the  RSAC,  the 
proposal  is  formally  recommended  to 
FRA.  If  the  working  group  is  unable  to 
reach  consensus  on  recommendations 
for  action,  FRA  may,  as  necessary,  move 
ahead  to  resolve  the  issue  through 
traditional  rulemaking  proceedings. 

When  FRA  presenteid  the  subject  of 
locomotive  cab  working  conditions  to 
RSAC,  the  agency  stated  the  purpose  of 
the  task  as  follows:  to  safeguard  the 
health  of  locomotive  crews  and  to 
promote  the  safe  operation  of  trains. 
RSAC  accepted  this  task,  formed  a 
Locomotive  Cab  Working  Conditions 
Working  Group  ("Working  Group"),  and 
designated  this  assignment  Task  No.  97- 
2.  As  to  sanitation,  RSAC  asked  the 
Working  Group  to 

research  comparable  workplace  requirements 
in  an  effort  to  develop  minimum  acceptable 
regulations,  guidelines,  or  standards  as 
appropriate  for  the  locomotive  cab 
environment. 

The  Working  Group  consists  of 
representatives  of  the  following 
organizations,  in  addition  to  FRA: 
American  Association  of  State  Highway 

&  Transportation  Officials 
American  Public  Transportation 

Association 
American  Short  Line  and  Regional 

Railroad  Association 
Association  of  American  Railroads 
Brotherhood  of  Locomotive  Engineers 
Brotherhood  of  Maintenance  of  Way 

Employes  (Nonvoting  Member) 
International  Brotherhood  of  Electrical 

Workers 
National  Railroad  Passenger  Corporation 

(Amtrak) 
Railway  Progress  Institute 
Sheet  Metal  Workers'  International 

Association 
Transport  Workers  Union  of  America 
United  Transportation  Union. 

The  Working  Group's  goal  was  to 
produce  recommendations  for 
locomotive  cab  sanitation  standards 


warranted  by  an  assessment  of  the 
available  information,  including  the 
FRA  survey  of  sanitary  facilities  and 
complaint  information.  The  Working 
Group  met  several  times  for  over  a 
period  of  nearly  two  years  to  discuss 
locomotive  cab  sanitation  in  the  raihoad 
industry.  The  discussions  covered  all 
aspects  of  sanitation  facilities  in  the 
locomotive  cab,  including  toilet 
systems,  washing  facilities,  potable 
water,  ventilation,  lighting,  trash 
disposal,  provisions  for  toilet  paper  and 
bottled  water,  servicing,  and  unique 
operations  or  characteristics  that  might 
require  specialized  regulatory  treatment. 

The  Working  Group  reached 
consensus  on  a  series  of 
recommendations  for  a  proposed 
sanitation  standard,  referred  them  to  the 
full  RSAC,  and  RSAC  approved  them  on 
December  7,  2000.  On  January  2,  2001, 
FRA  published  the  NPRM,  which 
incorporated  many  of  the  Working 
Group's  recommendations.  FRA  held  a 
public  hearing  on  April  2,  2001,  to 
gather  comments  from  interested 
parties,  and  then  reconvened  the 
Working  Group  on  August  22,  2001.  The 
Working  Group  considered  all 
comments  received,  and  again  reached 
consensus  on  recommendations  for  a 
final  standard.  These  recommendations 
were  presented  to  the  full  RSAC  and  on 
December  10,  2001 ,  RSAC  voted  by 
simple  majority  to  forward  the 
recommendations  to  FRA  as  the  basis 
for  a  final  sanitation  standard. 

The  discussion  that  follows  outlines 
the  natuje  of  each  comment,  the 
Working  Group's  recommendation  for 
addressing  the  comment,  and  how  FRA 
resolves  the  comment  in  this  final  rule. 

n.  Summary  of  Comments  and 
Conclusions  Reached 

FRA  received  comments  to  the  cab 
sanitation  NPRM  frxim  approximately  13 
organizations  and  individuals,  and  these 
are  available  to  the  public  for  review  in 
DOT'S  electronic  docket  [http:// 
dms.dot.gov].  Some  of  the  commenters 
expressed  appreciation  that  the  subject 
of  locomotive  sanitation  would  now  be 
addressed  by  a  federal  standard,  many 
expressed  broad  support  for  the  basic 
principles  emd  approach  taken  in  the 
NPRM.  and  some  of  the  commenters 
raised  issues  they  believe  are  not 
addressed  appropriately  in  the  proposed 
standard.  Some  of  these  are  not  difficult 
to  cure,  and  some  will  require 
additional  investigation. 

The  American  Public  Transportation 
Association  (APTA)  has  been  a  member 
of  the  Working  Group,  participated  in 
developing  recommendations  for  the 
NPRM.  and  is  generally  supportive  of 
the  proposed  standard.  However,  when 


its  member  organizations  reviewed  the 
NPRM,  they  identified  an  issue 
concerning  commuter  work  trains  that  isi 
not  addressed  in  the  NPRM.  Commuter 
raihoads  and  their  contractors  use  work 
trains  to  maintain  the  right-of-way  along 
their  routes,  and  typically  use  older 
locomotives  that  are  not  equipped  with 
sanitary  faciUties  to  power  these  work 
trains.  The  operation  of  these  trains  is 
very  similar  to  switching,  transfer,  and 
some  Class  III  service,  in  which 
employees  are  not  captive  in  the  cab  for 
an  entire  work  shift,  and  have  access  to 
toilet  facilities  along  the  right-of-way. 
APTA  states  iii  its  conunents  that  all  of 
the  commuter  railroads  that  own  and 
maintain  their  rights-of-way  provide 
alternate  access  to  sanitation  facilities  if 
the  locomotives  are  not  equipped  with 
toilets.  There  are  a  variety  of  methods 
used  to  accompUsh  access:  portable 
toilets  are  placed  at  the  work  site; 
cabooses  with  toilet  facilities  are 
attached  to  the  work  train;  crews  are 
provided  with  keys  to  passenger  station 
facilities;  portable  toilets  are  placed  on 
flat  cars  and  attached  to  the  work  train; 
a  passenger  coach  equipped  with 
facilities  is  attached  to  the  work  train; 
and  highway  vehicles  are  provided  to 
shuttle  employees  to  the  nearest  faciUty. 
The  basis  for  the  exceptions  provided 
in  the  NPRM  for  switching,  transfer 
service  and  Class  III  service  is  that 
employees  must  be  given  adequate 
access  to  sanitation  facilities,  even 
though  the  locomotive  on  which  they 
work  is  not  equipped  with  a  toilet. 
Retrofitting  locomotive  cabs  with  new 
toilet  facilities  is  extremely  costly  and 
labor-intensive.  Therefore,  the  Working 
Group  recommended  that  FRA  provide 
an  exception  in  the  final  rule  to  address 
commuter  work  trains  in  which  the 
locomotives  are  not  equipped  with  toilet 
faciUties,  so  long  as  the  employees  are 
given  appropriate  access  to  faciUties. 
FRA  agrees  that  such  an  exception  is 
appropriate. 

APTA  also  requested  a  new  definition 
for  the  final  rule  to  properly  identify  the 
trains  covered  by  this  exception:  a  non- 
revenue  service  train  used  in  the 
administration  and  upkeep  of  the 
railroad.  The  proposed  definition  is  very 
similar  to  one  published  in  the  revised 
power  brake  rule  (See,  49  CFR 
232.407(a)(4)),  except  that  it  does  not 
include  a  reference  to  the  train's 
tormage.  The  issue  of  tonnage  has  no 
bearing  on  access  to  sanitation  facilities, 
and  therefore,  FRA  concurs  that  there  is 
no  reason  to  include  this  in  the  new 
definition.  However,  FRA  believes  the 
definition  should  be  clarified  to  indicate 
that  only  commuter  work  trains  are 
covered  by  the  exception.  The  Working 
Group  and  FRA  did  not  contemplate 
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such  an  exception  for  freight  railroads, 
whose  facilities  are  often  much  more 
dispersed  geographically;  and  therefore, 
the  definition  and  exception  as  they 
appear  in  the  final  rule  apply  only  to 
commuter  work  trains.  Section 
137(b)(l)(i)  of  the  final  rule  now 
includes  commuter  work  trains  in  the 
exception  that  previously  applied  only 
to  commuter  service. 

The  National  Railroad  Passenger 
Corporation  (Amtrak)  participated  in  the 
Working  Group  meetings  and  submitted 
comments  to  the  docket  following 
publication  of  the  NPRM.  Amtrak 
initially  raised  three  issues  in  need  of 
attention,  but  subsequently  notified 
FRA  that  its  concerns  regarding  two  of 
the  issues  were  no  longer  significant. 
However,  Amtrak  noted  that  the 
definition  for  "switching  service"  in  the 
NPRM  did  not  include  passenger 
operations,  as  it  traditionally  has  in 
other  regulations  and  in  practice.  FRA 
and  the  Working  Group  agreed  that  the 
NPRM  was  in  error,  and  the  definition 
of  "switching  service"  now  includes 
passenger,  as  well  as,  freight  operations. 

In  the  course  of  the  Working  Group 
discussions  in  August  2001,  Amtrak 
raised  concerns  about  cab  cars  used  in 
push-pull  in  which  the  lead  unit  may 
not  be  equipped  with  toilet  facilities  in 
a  few  areas  of  the  country.  This  practice 
is  restricted  to  very  few  cars  and  the 
employees  working  on  these  trains  have 
access  to  facilities  in  the  passenger 
coaches  of  the  train.  In  addition,  cars 
that  do  not  possess  toilets  are  decreasing 
in  the  Amtrak  system,  and  will  not  be 
replaced  with  unequipped  units.  The 
traditional  Amtrak  locomotives  and  cab 
cars  are  equipped  with  compliant  toilet 
facilities  for  the  cab  crew.  Amtrak 
requested  and  the  Working  Group 
recommended  that  FRA  insert  a  narrow 
exception  in  the  rule  text  to  permit 
Amtrak  to  run  these  cab  cars  so  long  as 
employees  have  adequate  access  to 
sanitation  facilities  in  the  passenger 
coaches  of  the  train  or  at  passenger 
stations  along  the  route.  FRA  agrees 
that,  given  the  limited  circumstances  in 
which  these  cars  are  used  in  the  lead 
position  and  that  the  employees  have 
access  to  facilities  elsewhere,  a  narrow 
exception  is  appropriate.  Therefore, 
FRA  adds  a  new  exception  in  this  final 
rule,  in§229.137(b)(l)(vi). 

The  Association  of  Railway  Museums 
(ARM)  is  a  member  of  the  hill  RSAC 
Committee,  representing  tourist,  scenic, 
historic  and  excursion  railroads.  ARM 
commented  on  the  NPRM  and  supports 
the  approach  it  takes,  particularly  with 
respect  to  toiuist  railroads.  However, 
ARM  notes  that  some  of  its  members  do 
not  operate  on  the  general  system  of 
railroad  transportation  and  suggests  that 


FRA  should  clarify  in  this  document 
that  this  sanitation  standard  does  not 
apply  to  non-general  system  railroads. 

This  sanitation  standard  will  become 
part  of  the  locomotive  safety  standards, 
49  CFR  part  229.  Section  229.3  states 
that  the  locomotive  standards  do  not 
apply  to  "a  railroad  that  operates  only 
on  track  inside  an  installation  which  is 
not  a  part  of  the  general  system  of 
transportation  *  *   *"  As  used  here,  the 
phrase  "on  track  inside  an  installation" 
includes  entities  such  as  tourist,  scenic, 
historic  and  excursion  railroads. 
Therefore,  if  these  railroads  operate  only 
within  installations  that  are  not  part  of 
the  general  system  of  transportation, 
they  are  not  covered  by  part  229  and 
will  not  be  covered  by  the  sanitation 
standard.  This  is  true  regardless  of 
whether  the  raihoad  is  insular  or  not; 
insularity  is  not  an  issue  in  part  229. 
(See.  e^.,  49  CFR  234.3(c).) 

The  Tourist  Railroad  Association 
(TRAIN)  is  a  member  of  the  full  RSAC 
Committee  and  represents 
approximately  300  tourist  railroads  and 
railroad  museums.  TRAIN  submitted 
comments  to  the  NPRM  which  suggest 
one  minor  change  to  the  rule  text. 
TRAIN  states  that  their  members  may 
not  be  "carriers"  pursuant  to  certain 
federal  law,  and  therefore  that  term 
should  be  removed  from  the  exception 
that  relates  to  tourist  railroads, 
§  229.137(b)(l)(v).  As  used  here,  of 
course,  "carrier"  has  the  meaning 
conveyed  by  the  raihoad  safety  laws 
(  See.  49  U.S.C.  20102)  which  clearly 
cover  toiuist  operations.  Nevertheless, 
to  avoid  any  implication  with  regard  to 
other  statutes,  FRA  has  omitted  the 
word  "carrier"  from  the  rule.  The  rule 
text  now  states  that  employees  must 
have  access  to  "railroad-provided 
sanitation  facilities,"  rather  than 
"railroad  carrier-provided  facilities"  as 
stated  in  the  NPRM. 

Two  individual  locomotive  engineers 
submitted  comments  to  the  NPRM.  Mr. 
P.R.  Wilcox,  Local  Chairman  of  the 
Brotherhood  of  Locomotive  Engineers 
Division  848,  wrote  to  underscore  the 
unsanitary  conditions  that  are  present 
on  many  locomotives  and  to  encourage 
FRA  and  the  Working  Group  to 
complete  the  task  with  a  final  standard. 
Mr.  E.M.  Hendricks,  an  engineer  in 
Tucson,  Arizona,  also  stated  that  the 
conditions  are  at  times  egregious  and 
that  a  federal  regulation  is  necessary  to 
correct  these  problems.  Mr.  Hendricks 
believes  that  lack  of  proper  servicing  is 
typically  the  problem  and  that 
sanitation  facilities  should  be  added  to 
the  locomotive  daily  inspection  so  that 
employees  in  the  lead  locomotive  begin 
their  shift  with  sanitary  facilities.  FRA 
and  the  Working  Group  concur  with 


these  commenters  and  the  final  standard 
addresses  their  concerns. 

The  Legislative  Board  of  Arizona  of 
the  Brotherhood  of  Locomotive 
Engineers  (BLE)  submitted  a  comment 
concerning  the  juxtaposition  of  difficult 
working  conditions  resulting  from  poor 
sanitation  facilities  and  the  difficult 
working  conditions  that  result  when 
cabs  in  the  Southwest  are  not  air 
conditioned.  The  Arizona  BLE  states 
that  most  engineers  would  prefer  to 
work  in  an  air  conditioned  unit  dining 
the  summer  months,  so  long  as  the 
consist  includes  one  locomotive  with 
operating,  sanitary  facilities.  If  given  a 
choice,  engineers  would  most  often 
work  in  an  air  conditioned  locomotive 
without  a  proper  sanitation  facility,  so 
long  as  one  locomotive  in  the  consist 
possessed  appropriate  facilities.  The 
Arizona  BLE  suggests  that  the  crew 
should  have  the  discretion  to  determine 
if  a  noncompliant,  air  conditioned  unit 
would  be  taken  out  of  the  lead  position 
in  favor  of  a  non-air  conditioned  unit 
that  possesses  a  compliant  sanitation 
facility. 

The  Working  Group  and  FRA 
grappled  with  this  issue  in  discussions 
prior  to  and  following  publication  of  the 
NPRM.  The  choice  would  be  a  difficult 
one  to  make  and  cannot  be  resolved  in 
the  context  of  th^s  rulemaking 
procedure.  FRA  cannot  issue  a  final 
sanitation  standard  that  includes 
requirements  concerning  air 
conditioning,  because  it  would  exceed 
the  scope  of  this  rulemaking  as 
established  in  the  NPRM.  Even 
assuming  FRA  could  address  air 
conditioning  in  this  final  rule,  a  very 
complicated  list  of  considerations 
would  have  to  be  reviewed  in  order  to 
determine  which  locomotive  should  be 
placed  in  the  lead  position.  A  highly 
subjective  hierarchy  of  "palatable" 
working  conditions  would  have  to  be 
devised;  the  age,  condition  and  power  of 
each  locomotive  would  have  to  be 
assessed  in  relation  to  the  load  carried; 
power  sharing  arrangements  between 
the  major  carriers  would  have  to  be 
examined  to  prevent  interruptions  in  . 
service;  and  weather  conditions  and 
geography  would  have  to  be  anticipated. 
This  sort  of  "consist  management" 
requirement,  though  desirable,  is 
extremely  difficult  to  contrive  on  a 
national  basis  given  the  enormity  of 
variation  among  raifroads,  operations, 
regions,  and  personal  preferences  across 
the  industry.  FRA  will  continue  to  seek 
methods  to  minimize  safety  and  health 
hazards  for  cab  employees  with  the 
assistance  of  the  Working  Group,  but  the 
issue  of  cab  temperature  cannot  be 
addressed  in  this  final  standard. 
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The  United  Transportation  Union 
(UTU)  participated  in  all  of  the  Working 
Group  discussions  and  made' a 
statement  at  the  public  hearing.  The 
UTU  stated  that  the  Working  Group 
worked  hard  to  reach  appropriate 
solutions  for  existing  problems 
concerning  sanitation  and  the  the 
NPRM,  if  adopted  as  a  final  rule,  would 
improve  the  level  of  safety  in  the 
industry.  The  UTU  encouraged  FRA  to 
move  forward  with  a  final  standard. 

The  Association  of  American 
Railroads  (AAR)  participated  in  the 
Working  Group  discussions,  submitted 
comments  to  the  NPRM.  and  took  part 
in  the  public  hearing.  The  AAR's 
comments  respond  to  requests  for  input 
that  FRA  issued  in  the  NPRM.  First, 
FRA  invited  conunent  on  the  policy  of 
permitting  locomotives  with  defective 
toilets  to  be  used  as  trailing  units  in  a 
train  or  in  other  limited  circumstances. 
The  AAR  supports  this  proposal,  stating 
that  the  condition  of  toilets  in  traiUng 
imits  is  not  relevant  so  long  as  the  lead, 
occupied  unit  possesses  a  compliant 
unit. 

FRA  asked  whether  two  types  of 
sanitation  systems  currently  in  use,  the 
dry  hopper  and  the  bogan,  which  must 
be  phased  out  pursuant  to  the  new  rule, 
are  used  pervasively  throughout  the 
industry.  The  AAR  states  that  these 
systems  are  isolated  to  the  two  carriers 
the  Working  Group  and  FRA  were  aware 
of  when  preparing  the  NPRM.  FRA  was 
concerned  that  the  temporary  exception 
proposed  in  the  NPRM  for  continued 
use  of  these  systems,  although  they  do 
not  comply  with  the  new  definition  of 
"toilet  facility,"  would  be  more 
widespread  than  anticipated  when  the 
exception  was  proposed.  As  is 
explained  in  greater  detail  below,  each 
of  these  systems  is  being  phased  out 
over  time  and  replaced  with  compliant 
toilets. 

FRA  also  asked  for  assistance  in 
clarifying  §  229.137(c).  which  permits 
use  of  a  lead  unit  with  a  defective  toilet 
when  several  conditions  exist  that  make 
it  impossible  to  move  the  train  without 
use  of  that  locomotive.  FRA  thought  that 
the  language  of  the  exception  might  be 
refined  to  appear  less  complicated.  The 
AAR  notes  that  the  carriers  will  rely  on 
this  section  rarely,  but  that  the  need  for 
the  exception  is  inevitable  on  occasion. 
The  AAR  concurs  that  the  proposal 
accurately  captures  all  conditions  that 
must  be  present  in  order  to  take 
advantage  of  the  exception  and  that 
shortening  or  refining  the  language  in 
§  229.137(c)  is  not  possible. 

FRA  also  asked  for  comment  on  how 
$  229.137(c)  would  affect  push-piUl 
operations.  The  AAR  states  that  push- 
)ull  service  is  used  only  in  commuter 


service,  not  in  freight  railroading.  The 
proposal  and  the  final  rule  provide  an 
exception  for  conunuter  service  so  that 
§  229.137(c)  will  never  come  into  play 
where  push-pull  service  is  used. 

FRA  stated  in  the  NPRM  that  it  would 
consider  reducing  the  10-day  period 
during  which  a  railroad  can  use  a 
defective  toilet  in  switching  or  transfer 
service  to  reflect  common  practice 
(§  229.139(d)).  The  AAR  argues  in  its 
comments  that  shortening  this  10-day 
period  would  not  provide  the  railroads 
with  sufficient  time  to  repair  defective 
units,  and  as  written  in  the  NPRM, 
would  provide  no  health  benefit 
because  employees  must  be  given  access 
to  facilities  during  the  10-day  period. 
Based  on  this  information,  the  fact  that 
the  Working  Group  consented  to  this 
time  period,  and  an  absence  of  evidence 
that  the  10-day  period  is  excessive  or 
harmful,  FRA  has  retained  this 
provision  in  §  229.139(d)  of  the  final 
rule. 

Finally,  the  AAR  responded  to  FRA's 
request  for  information  on  the 
Microphor  toilet  system.  This  system 
has  been  used  pervasively  throughout 
the  industry  for  at  least  twenty  years, 
and  several  questions  concerning  its 
maintenance  and  operation  surfaced 
during  the  Working  Group  discussions 
and  in  conunents  to  the  NPRM.  The 
Microphor  is  a  biological  treatment 
system  in  which  waste  is  flushed  into  a 
chamber  where  biological  agents  reduce 
the  waste  to  harmless  by-product.  Then 
the  by-product  is  chemically  treated  to 
neutralize  the  biological  agent,  and  the 
solution  is  slowly  released  into  the 
atmosphere.  When  working  properly, 
the  effluent  is  clear  liquid,  or  liquid 
with  small  amounts  of  inert  material 
dissolved  or  suspended  in  it.  The  U.S. 
Food  and  Drug  Administration  (FDA) 
has  statutory  authority  to  regulate  the 
disposal  of  human  waste  in  interstate 
transportation,  and  has  issued  standards 
that  prohibit  disposing  untreated  waste 
and  permit  discharging  waste  that  has 
been  treated  to  prevent  disease.  See  21 
CFR  part  1250.  In  1973,  the  FDA 
examined  the  Microphor  system 
pursuant  to  its  authority  and 
determined  that  it  meets  the  standard  if 
operating  as  intended. 

The  AAR  stated  in  its  comments  and 
at  the  public  hearing  that  more  than  one 
thousand  Microphor  systems  are  in  use 
in  the  industry  today.  The  AAR  is  not 
aware  of  any  injury  or  illness  caused  by 
the  us6  of  the  Microphor  system.  In 
addition,  the  AAR  states  that  the 
Microphor  flushes  and  processes  waste 
without  exposing  employees  to  contact 
with  the  waste  or  chemicals.  The  system 
works  on  water,  air  pressure,  and 
chlorine;  no  electricity  is  needed. 


FinaUy.  the  AAR  notes  that  the  system 
has  been  improved  over  time.  The  AAR 
believes  that  the  chemical  configuration 
and  deUvery  methods  used  to  process 
waste  have  been  improved  for  efficiency 
and  safety  in  handling.  Also,  more 
efficient  flushing  designs  have  been 
developed  to  lower  water  and  chlorine  ■ 
consumption  and  increase  capacity. 

FRA  asked  commenters  to  consider 
the  need  for  explicit  servicing 
requirements  for  the  Microphor,  which 
might  include  following  the 
manufacturer's  reconunended 
maintenance  plan  or  periodically  testing 
the  effluent  to  determine  whether  the 
treatment  process  is  working  properly. 
In  its  written  comments,  the  AAR  stated 
that  these  changes  are  not  necessary 
because  the  carriers  follow  specific 
maintenance  programs  that  suit  local 
conditions  and  the  system  has  not 
resulted  in  any  known  injuries  or 
illnesses. 

Following  the  Working  Group 
meeting  in  August  2001 ,  the  AAR 
reconsidered  its  view  that  testing  the 
discharge  was  not  necessary.  Based  on 
persistent  complaints  from  labor 
organizations  that  the  Microphor  often 
discharged  untreated  waste  along  the 
right-of-way,  the  raifroads  agreed  to 
conduct  testing  under  a  variety  of 
operational  conditions.  The  initial 
testing  indicated  that  some  units 
perform  as  intended,  but  some 
apparently  do  not.  According  to  the 
AAR,  the  testing  results  revealed 
inconsistencies  in  the  operation  of  the 
Microphor  system,  which  may  be  due  to 
design  changes,  maintenance,  usage,  or 
other  factors.  In  September  2001.  the 
AAR  notified  FRA  that  certain  freight 
and  passenger  carriers  and  the 
manufacturer  developed  a  test  plan  to 
validate  the  effectiveness  of  the 
Microphor  system.  The  test  plan  would 
begin  in  the  fall  of  2001  and  continue 
for  approximately  three  months.  Under 
the  test  plan,  the  carriers  would  gather 
usage  patterns  and  operating  conditions, 
such  as  weather,  across  the  industry, 
and  then  subject  a  large  number  of  the 
toilets  to  these  "real  world"  conditions. 
The  AAR  will  consult  with  FRA  when 
the  test  results  have  been  gathered. 

The  Brotherhood  of  Maintenance-of- 
Way  Employes  (BMWE)  and  the 
Brotherhood  of  Railroad  Signalmen 
(BRS)  submitted  written  comments  and 
participated  in  the  public  hearing  of  this 
matter.  Both  organizations  are  members 
of  the  full  RSAC,  and  the  BMWE  is  a 
non-voting  member  of  the  Working 
Group.  These  organizations  represent 
raihoad  employees  who  work  along  the 
raihoad  right-of-way  and  are  directly 
impacted  by  discharge  from  the 
Microphor  system. 
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The  BRS  and  the  BMWE  assert  that 
the  discharge  is  often  untreated  or 
poorly  treated  waste,  which  exposes 
employees  to  the  risk  of  illness  or,  at  the 
very  least,  a  highly  unpleasant  work 
environment.  The  organizations  state 
that  waste  treatment  in  the  Microphor  is 
time-dependent,  and  suggest  that  waste 
is  not  always  in  contact  with  the 
chlorine  for  a  sufficient  length  of  time. 
This  problem  may  arise  when  very 
frequent  flushing  occurs,  when  the 
chlorine  concentration  has  diminished 
substantially,  when  the  flushing 
mechanism  lacks  sufficient  water,  or 
when  the  bowl  is  clogged.  In  addition, 
the  BRS  and  BMWE  state  that  the 
manufactiuer's  design  changes  over  the 
last  twenty  years  have  reduced  the 
efficiency  of  the  treatment  process. 

Both  organizations  urge  the  FRA  to 
prohibit  any  discharge  from  the 
Microphor  system  along  the  right-of- 
way  imtil  more  information  has  been 
gathered  to  determine  the  nature  of  the 
discharge.  If  FRA  chooses  not  to 
prohibit  discharge  (as  is  the  case  in  the 
final  rule),  they  urge  FRA  to  require  the 
railroads  to  engage  in  an  active  testing 
program  to  ensure  that  the  system  and 
maintenance  plan  are  working  properly. 
The  BRS  also  suggested  that  the 
railroads  install  holding  tanks  beneath 
the  Microphor  that  would  hold  any 
discharge  until  the  locomotive  is  at  a 
location  where  the  waste  can  be 
emptied  into  a  larger  container  or 
treatment  process.  The  BRS  and  BMWE 
representatives  on  the  full  RSAC 
Committee  did  not  concur  with  the 
Working  Group's  recommendation  to 
the  full  RSAC  that  FRA  publish  a  final 
rule  substantially  consistent  with  the 
NPRM.  Instead,  these  organizations 
voted  to  send  the  work  product  back  to 
the  Working  Group  for  further  analysis. 

FRA  agrees  with  the  BRS  and  BMWE 
that  this  issue  is  serious  and  in  need  of 
investigation  and  analysis.  However, 
FRA  has  determined  that  the  final  rule 
should  not  include  a  strict  prohibition 
on  discharge  from  the  Microphor.  The 
subject  matter  of  this  rulemaking  is 
sanitary  conditions  in  the  locomotive. 
FRA  does  not  have  primary 
responsibility  over  discharges  from 
interstate  conveyances,  and  even  if  it 
becomes  necessary  for  FRA  to  regulate 
in  this  area  to  protect  employee  health, 
there  is  no  reason  to  delay  the  present 
final  rule  in  order  to  address  the  issue 
of  discharges.  Further,  given  the  number 
of  units  aurently  in  use  throughout  the 
country,  the  adverse  impact  of  such  a 
prohibition  would  be  enormous.  Most 
likely,  there  would  be  a  substantial 
increase  in  the  number  of  unsanitary 
toilet  compartments,  clogged 
commodes,  and  unhealthy  conditions 


for  cab  employees,  who  are  often 
required  to  be  present  in  the  cab  for  8 
or  more  hours.  If  the  raihoads  took  all 
of  these  locomotives  out  of  service,  the 
industry  and  the  economy  it  generates 
could  not  function. 

However,  FRA  has  added  language  to 
the  rule  text  in  §  229.139  to  more  fully 
describe  the  conditions  that  must  be 
present  in  order  for  the  toilet  to  be 
"operating  as  intended."  FRA  and  the 
Working  Group  believe  that  this  change 
&t)m  the  NPRM  will  help  to  resolve 
some  of  the  issues  surrounding  the 
Microphor  and  the  composition  of  its 
discharee. 

FRA  has  been  testing  the  Microphor 
system  and  its  discharge  at  selected 
locations  during  the  last  several  months, 
and  plans  to  do  additional  testing.  Thus 
far,  FRA  has  not  collected  enough  data 
on  which  to  draw  reliable  conclusions 
concerning  the  system  and  its  ability  to 
treat  human  waste  prior  to  discharge. 
When  FRA  has  completed  the  testing, 
FRA  will  consult  with  the  industry 
concerning  any  questions  or 
conclusions  reached,  and  to  compare 
results  with  the  tests  completed  by  the 
AAR  member  organizations.  Further. 
FRA  will  consult  with  the  FDA  to 
determine  what  actions  that  agency 
deems  appropriate  under  its  current 
ndes  or  through  further  rulemaking.  At 
that  point,  FRA  will  be  in  a  better 
position  to  determine  whether  the  FRA 
sanitation  standard  should  address  the 
characteristics  of  the  effluent. 

The  Working  Group  was  asked  to 
address  sanitation  facilities  for 
locomotive  cab  employees  and  worked 
tirelessly  for  three  years  to  develop 
workable  solutions  that  cab  employees 
and  rail  management  can  support.  FRA 
believes  it  is  very  important  to  publish 
the  standard  now  to  correct  ongoing 
problems  that  affect  cab  employees,  to 
hasten  the  retirement  of  older  systems, 
and  to  remedy  the  uneven  state  and 
federal  treatment  of  this  issue  in  the 
state  legislatures  and  the  courts. 

ni.  Section4>y-Section  Analysis 

It  is  important  to  note  that  FRA's  final 
rule  text  set  forth  below  differs  in  some 
respects  from  the  other  federal  and  state 
sanitation  standards  because  of  the 
unique  characteristics  of  the  railroad 
operating  environment.  The  working 
environment  for  railroad  cab  employees 
is  quite  different  than  the  typical 
American  worker.  Existing  locomotive 
toilet  systems  and  corresponding 
maintenance  needs  are  not  uniform 
throughout  the  industry.  Employees 
may  work  on  a  different  locomotive  and 
a  variety  of  routes  each  day  of  the  week. 
Employee  assignments  and  actual  time 
spent  in  the  cab  may  vary  significantly 


during  a  typical  week,  and  toilet 
systems  might  vary  significantly  on  each 
of  these  occasions.  The  time  it  takes  to 
complete  a  particular  route  might  vary 
greatly  irom  day-to-day.  due  to  traffic, 
load,  and  weather  conditions.  Small 
operators  typically  possess  older 
equipment,  and  some  units  may  not  be 
equipped  with  toilet  facilities  at  all.  On 
these  properties,  employees  may 
generally  have  access  to  adequate 
sanitation  facilities  along  the  right-of- 
way,  but  there  may  be  occasions  when 
that  is  difficult  to  achieve. 

As  FRA  discussed  in  the  NPRM,  there 
are  significant  economic  and 
operational  barriers  to  requiring  a  "one- 
size-fits-all"  sanitation  standard,  given 
all  of  these  factors,  and  consequently 
FRA  has  made  every  effort  in  this 
proceeding  to  be  flexible.  The  basic 
requirement  set  forth  in  the  rule  is  that 
each  cab  employee  should  have  access 
to  clean,  operable  toilet  facilities,  as  the 
need  arises  for  each  individual.  There 
may  be  instances  where  that  basic 
principle  is  frustrated,  but  FRA  believes 
the  rule  minimizes  that  likelihood  to  the 
fullest  extent  possible. 

Definitions 

The  final  rule  provides  definitions  for 
key  terms  used  in  this  amendment,  and 
these  will  be  placed  in  §  229.5  with  the 
other  definitions  established  for  part  , 
229.  The  definitions  are  set  forth 
alphabetically. 

For  the  terms  "commuter  service", 
"other  short-haul  passenger  service", 
"switching  service",  and  "transfer 
service",  please  see  the  detailed 
discussion  of  the  exceptions  to  the 
general  requirements,  discussed  in 
conjimction  with  §  229.137(b)  below. 
FRA  has  defined  the  term  "commuter 
service"  to  track  the  agency's  definition 
in  49  CFR  part  209,  Appendix  A.  FRA 
has  added  a  definition  of  "other  short- 
haul  passenger  service"  to  track  the 
definition  put  forth  in  Appendix  A,  as 
well.  This  term  was  used  in  the  NPRM 
within  the  exception  for  commuter 
service,  and  had  not  been  previously 
defined  in  part  229. 

FRA  added  a  definition  for  the  term 
"commuter  work  train",  in  response  to 
comments  received  from  APTA.  FRA 
agrees  that  a  definition  should  be 
provided  and  uses  the  definition  that 
has  been  used  for  work  trains  on  &«ight 
railroads,  without  any  restriction  on 
tonnage.  The  definition  of  work  train 
developed  for  height  railroads  involves 
power  brake  application,  and  so  tonnage 
in  the  work  train  is  extremely 
important.  In  this  rule,  tonnage  has 
nothing  to  do  with  sanitation  facilities 
on  commuter  lines,  and  so  FRA  did  not 
include  any  restriction  on  tonnage. 
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The  definition  of  the  term  "modesty 
lock"  relates  to  a  rudimentary  lock  that 
would  be  required  on  the  door  of  the 
sanitation  compartment.  The  modesty 
lock  is  a  lock  or  latch  that  is  operated 
by  the  occupant  of  the  sanitation 
compartment  to  provide  privacy  while 
in  use.  The  rule  does  not  require  the 
modesty  lock  to  be  designed  to  prevent 
deliberate  forced  entry.  For  example, 
some  locks  could  be  designed  to  provide 
emergency  access,  to  accommodate 
carrier  concerns  that  access  may  be 
required  in  the  event  of  an  accident  or 
health  problem.  Such  access  coiUd  be 
gained,  for  example,  by  using  a  coin  to 
turn  a  slotted  pin  or  using  a  pencil 
inserted  into  a  hole  to  slide  a  latch. 
Such  simple  measures  would  prevent 
inadvertent  intrusion,  thereby 
maintaining  privacy  while  allowing 
prompt  emergency  access.  Most 
locomotives  are  now  equipped  with  a 
modesty  lock  that  meets  the  definition, 
and  these  existing  locks  vary  from 
property  to  property.  In  addition,  there 
are  a  variety  of  products  available  on  the 
market  that  would  meet  the 
requirements  of  this  definition,  which 
vary  in  price,  sophistication,  and  size. 
For  example,  a  very  simple  surface- 
applied  slide  latch  may  be  employed  to 
meet  the  requirements  of  the  definition. 
At  this  time.  FRA  sees  no  need  to 
prescribe  more  specific  requirements  for 
the  modesty  lock,  so  that  each  railroad 
may  choose  the  best  device  among  the 
variety  of  products  available  to  suit  their 
equipment  and  cost  needs,  and  so  that 
existing  locks  which  serve  the  intended 
purpose  of  privacy  may  remain  in  place. 

The  definition  of  "  potable  water' ' 
references  the  requirements  of  the  U.S. 
Environmental  Protection  Agency 
drinking  water  standards,  which  are 
widely  recognized  as  the  pertinent 
reference  standards.  This  definition  also 
states  that  commercially  available 
bottled  water  is  deemed  to  be  potable 
water  for  purposes  of  the  sanitation 
standards.  So  long  as  employees  have 
potable  water  available  in  adequate 
supply  for  drinking  and  washing 
purposes  that  is  bottled  and  a 
recognized  commercial  product,  the 
running  water  that  might  be  present  in 
the  sanitation  facility  on  some 
locomotives  does  not  have  to  strictly 
meet  the  EPA  drinking  water  guidelines. 
On  many  older  locomotives  in  use. 
tanks  of  water  are  present,  and  may 
have  been  used  at  one  time  for  drinking 
and  washing  purposes.  Nothing  in  the 
rule  requires  removing  these  water 
tanks.  However,  with  the  advent  of 
bottled  water,  and  the  knowledge  that  it 
is  sometimes  difficult  to  maintain 
"potable"  water  in  the  large,  on-board 
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tanks,  carriers  typically  now  provide 
packs  of  bottled  water  to  cab  employees. 
Also,  on  many  of  the  newer 
locomotives,  there  is  no  large  water 
holding  tank  for  employee  use,  and 
carriers  with  these  units  also  utiUze  the 
convenience  and  safety  aspects  of 
commercially  available  bottled  water. 
FRA  sees  no  adverse  consequences 
associated  with  this  usage,  and  believes 
it  may  decrease  the  risk  of  illness  to  cab 
employees. 

"The  final  rule  includes  definitions  for 
the  terms  "sanitary"  and  "imsanitary," 
which  involve  the  absence  or  presence 
of  filth,  trash,  and  waste  that  cause  a 
reasonable  person  to  believe  that  the 
condition  might  constitute  a  health 
hazard;  and  persistent  odor  sufficient  to 
deter  normal  use  of  the  faciUty  or  to  give 
rise  to  a  reasonable  concern  with  respect 
to  exposure  to  hazardous  fumes.  FRA 
believes  that  providing  these  definitions 
adds  clarity  to  this  issue  and  ultimately 
helps  the  industry  comply  with  the 
standard.  These  terms  when  used  in 
ordinary  discussion  are  somewhat 
subjective,  and  might  produce  different 
inferences  among  different  people. 
Therefore.  FRA's  definition  incorporates 
the  perceptions  of  a  reasonable  person, 
or  the  average  reaction  to  sanitation 
facilities,  and  includes  specific 
.  examples  that  woidd  constitute 
unsanitary  conditions.  Sanitary 
conditions  are  thus  defined  as  the 
absence  of  those  conditions.  The  list 
provided  in  the  definition  is  illustrative, 
not  exhaustive,  and  serves  as  guidance 
to  the  industry  of  what  FRA  will 
consider  compliant.  Undoubtedly.  FRA 
inspectors  and  the  industry  will  have  to 
utilize  on-the-spot  judgments  in  order  to 
distinguish  conditions  that  are 
acceptable  from  those  that  are  not. 
These  definitions  are  inserted  to  guide 
those  local  decisions  in  an  area  that  can 
be  very  subjective.  The  Working  Group 
and  FRA  generally  accept  that 
immaculate  conditions  cannot  be 
expected,  any  more  than  one  would 
expect  such  conditions  in  a  public  rest 
room  in  an  airport  or  office  building. 
However,  sanitation  compartments  are 
expected  to  be  clean  and  orderly 
following  periodic  servicing  and 
cleaning.  Since  the  duty  to  remedy  an 
unsanitary  condition  arises  only  at  the 
daily  inspection,  it  is  particularly 
appropriate  to  specify  a  standard  that 
describes  conditions  most  people  would 
find  imacceptable. 

As  stated  in  the  NPRM.  the  Working 
Group  discussed  what  perception  the 
"reasonable  person"  must  have  before  a 
condition  is  deemed  unacceptable.  For 
instance,  what  amount  of  filth,  trash,  or 
human  waste  is  considered  significant 
by  the  reasonable  person?  FRA's 


approach  to  this  is  governed  by  the  need 
to  encourage  use  of  sanitary  facilities  on 
a  regular  basis  as  a  matter  of  good 
health.  Even  if  a  condition  is  objectively 
harmless  (as  determined  by  later 
laboratory  analysis),  the  fact  that  it  gives 
the  appearance  of  possible 
unhealthfulness  could  discourage  use  of 
the  facility  and  contribute  to  degraded 
health. 

To  limit  disruption  of  service  because 
of  conditions  over  which  the  carrier  has 
limited  control,  the  railroads  suggested 
that  certain  conditions  be  treated  as 
unsanitary  only  if  "caused  by 
mechanical  or  maintenance  failing  in 
the  compartment."  This  language  would 
present  enforcement  difficulties  for  FRA 
in  determining  whether  a  mechanical  or 
maintenance  failure  has  occurred.  This 
raises  issues  that  could  legitimately  bear 
on  the  exercise  of  FRA  enforcement 
discretion,  yet  FRA  beUeves  such  issues 
shouldn't  serve  as  a  defense  to  failure  to 
address  unsanitary  conditions  at  the 
daily  inspection.  No  railroad  employee 
should  have  to  contend  with  imsanitary 
conditions  left  behind  by  a  trespasser  or 
prior  employee  user  of  the  facility. 

With  the  exception  of  branch  lines 
discussed  below,  as  of  the  daily 
inspection,  raihoads  should  be  prepared 
to  clean  a  sanitation  compartment  and 
service  a  toilet  facility  or  to  place  the 
unit  in  a  trailing  position  if  the 
sanitation  compartment  is  no  longer 
sanitary  or  operative. 

The  final  rule  defines  "sanitation 
compartment"  as  an  enclosed 
compartment  on  a  locomotive  that 
contains  a  toilet  for  employee  use. 
Depending  on  the  type  of  locomotive, 
these  compartments  may  be  located  in 
the  nose  of  the  unit  or  at  the  back  of  the 
cab  behind  the  engineer's  seat.  Further 
discussions  below  explain  in  detail 
what  each  sanitation  compartment  must 
contain. 

FRA  defines  "toilet  facility"  as  a 
system  that  automatically  or  on 
command  of  the  user  removes  waste  to 
a  place  where  it  is  treated,  eliminated, 
or  retained  such  that  no  solid  or  non-" 
treated  liquid  waste  is  thereafter 
permitted  to  be  released  into  the  bowl, 
urinal,  or  room  and  that  prevents 
harmful  discharges  of  gases  or  persistent 
offensive  odors.  FRA  developed  this 
definition  with  the  assistance  of  the 
Working  Group.  There  are  a  variety  of 
toilets  available  for  use  on  locomotives, 
and  FRA  did  not  wish  to  exclude  the 
use  of  any  of  the  systems  that  effectively 
meet  hxmian  sanitation  needs. 
Therefore,  this  definition  attempts  to 
establish  performance  criteria  that  all  of 
the  adequate  facilities  meet  when 
operating  as  intended. 
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To  clarify  FRA's  intent  concerning 
some  of  the  terms  in  the  definition, 
"automatically  *  *  *  removing  the 
waste"  does  not  mean  that  waste  is 
removed  by  gravity.  Rather,  this 
language  is  meant  to  cover  systems  that 
possess  sensors  that  flush  when  the 
occupant  leaves  the  toilet  area.  It  is 
FRA's  imderstanding  that  some  toilets 
that  may  be  used  on  locomotives  utilize 
this  feature,  and  ERA  believes  it  is  an 
effective  method.  However,  FRA  does 
not  intend  that  systems  without  a  device 
to  separate  the  waste  tank  from  the  user 
(such  as  a  deflector),  which  simply 
permit  waste  to  flow  to  holding  tanks 
below  the  toilet  bowl  and  remain  there 
imtil  emptied,  meet  this  definition. 
These  systems  are  prone  to  overfilling 
and  noxious  odors,  and  may  go 
uncleaned  for  some  time  because  the 
cleaning  or  emptying  process  is  very 
unpleasant  and  hence  doesn't  get 
accomplished.  The  term  "on  command 
of  the  user"  means  that  a  flush 
mechanism  is  present  and  fimctions  as 
intended. 

The  definition  for  toilet  faciUty  also 
includes  the  terms  "harmful"  and 
"offensive,"  which  may  give  rise  to 
differing  subjective  interpretations.  FRA 
and  the  Working  Group  discussed  these 
words  and  ultimately  determined  that  a 
certain  amount  of  subjectivity  is 
inevitable  when  personal  preferences 
for  cleanliness  are  involved.  Individuals 
may  differ  as  to  what  seems  "offensive" 
or  even  "harmful."  FRA  intends  that  the 
toilet  system  must  effectively  remove  or 
treat  waste  so  that  odors  generated  in 
the  toilet  area  do  not  linger  and 
penetrate  the  cab  working  environment. 
FRA  will  use  its  reasonable  judgment  in 
determining  whether  odors  rise  to  the 
level  of  offensiveness  or  harmfulness. 

The  final  rule  defines  "washing 
system"  as  a  system  for  use  by 
employees  to  maintain  personal 
cleanliness.  As  defined  here,  the  facility 
may  include  a  secured  sink,  water, 
antibacterial  soap  and  paper  towels;  or 
antibacterial  waterless  soap;  or 
antibacterial  moist  towelettes  and  paper 
towels;  or  any  combination  of 
antibacterial  cleansing  agents.  It  is 
critical  that  all  employees  have 
available  to  them  a  system  in  which 
they  are  able  to  clean  and  sanitize  their 
hands  after  using  the  toilet.  There  are  a 
variety  of  antibacterial  agents  available 
on  the  market  that  effectively  sanitize 
and  disinfect  after  toilet  use.  In 
addition,  there  are  many  locomotive 
units  that  do  not  possess  sinks  and 
nuuiing  water  for  employees  to  use  as 
washing  facilities.  As  a  result  of 
discussions  with  the  Working  Groiip, 
FRA  imderstands  that  most  cab  crews 
receive  a  package  of  items  for  use  on 


each  trip,  and  this  "crew  pack" 
typically  includes  the  sort  of  washing 
system  that  is  permitted  by  this 
definition.  Therefore,  so  long  as 
employees  are  provided  with  one  of  the 
options  included  in  the  definition,  or 
others  that  may  be  developed  in  the 
future  that  provide  an  equivalent  level 
of  sanitation,  this  portion  of  the 
sanitation  requirement  has  been  met. 

Members  of  the  Working  Group 
expressed  concern  about  restrictions  on 
the  placement  of  "crew  packs."  Some 
items  in  these  packages  are  used  by 
employees  while  in  the  sanitation 
compartment,  but  these  packages  also 
include  items  that  employees  use  while 
working  or  eating  in  the  cab,  such  as 
paper  towels.  In  addition,  crew  packs 
are  available  for  pick  up  by  locomotive 
crews  at  on-duty  points  throughout  the 
railroad  network,  and  employees  often 
grab  several  of  them  to  keep  in  the  cab. 
It  is  likely  that  some  of  these  packs 
won't  be  placed  in  the  sanitation 
compartment  when  brought  on  board, 
and  will  be  placed,  as  a  convenience, 
near  the  employee  cab  stand  for  use 
throughout  the  work  shift.  For  these 
reasons,  FRA  sees  no  reason  to  require 
by  regulation  that  crew  packs  remain  at 
all  times  in  the  sanitation  compartment 
and  so,  the  rule  does  not  restrict  the 
placement  or  contents  of  crew  packs 
issued  by  the  railroad. 

The  only  comment  FRA  received 
concerning  the  definitions  involves  the 
term  "commuter  work  train"  as 
discussed  above.  Therefore,  FRA  did  not 
make  changes  to  the  definitions  set  forth 
in  the  NPRM,  with  the  exception  of 
adding  "commuter  work  train."  FRA 
added  this  term  to  the  definitions,  in 
order  to  incorporate  these  trains  in  the 
exception  for  "commuter  service"  as 
discussed  above.  In  addition,  FRA 
changed  the  definition  "transfer  train" 
which  was  used  in  the  NPRM,  to 
"transfer  service"  here  in  the  final  rule, 
in  order  to  avoid  any  confusion  between 
the  meaning  intended  in  this  rule  and 

the  meaning  intended  for  "transfer 

train"  in  the  power  brake  rules  (49  CFR 
232.5).  "Transfer  train"  in  the  power 
brake  context  expressly  includes  trains 
that  pick  up  or  set  out  cars  at  industries 
while  en  route,  and  "transfer  service"  in 
this  rule  refers  to  trains  that  travel  from 
a  point  of  origin  to  a  point  of  destination 
that  do  not  engage  in  switching.  Finally, 
FRA  added  a  definition  for  "other  short- 
haul  passenger  service"  because  this 
term,  which  had  previously  been 
incorporated  in  the  definition  of 
commuter  service,  but  is  now  expressly 
included  in  the  same  exception  as 
"commuter  service"  requires  a 
definition  in  accordance  with  the  one 
FRA  has  previously  published  in  its 


interpretive  statement  in  49  CFR  part 
209,  Appendix  A.  This  addition  does 
not  represent  any  substantive  change 
fttjm  the  NPRM. 

Amendment  to  §229.9,  Movement  of 
Non-Complying  Locomotives 

The  final  rule  adds  paragraph  (g)  to 
§  229.9,  which  prescribes  requirements 
for  the  movement  of  non-complying 
locomotives.  The  purpose  of  this 
addition  is  to  clarify  that  the  provisions 
set  forth  in  the  new  §§  229.137  and 
229.139  establish  criteria  for  the 
movement  or  handling  of  locomotives 
that  are  discovered  to  have  defective  or 
unsanitary  sanitation  compartments  at 
the  time  of  the  daily  inspection.  These 
new  criteria  for  units  with  defective 
sanitation  compartments  supercede 
those  set  forth  in  paragraphs  (a)-(c)  of 
§  229.9,  which  require  moving 
designated  locomotives  as  lite  or  dead, 
under  certain  circiunstances,  and 
sometimes  require  enroute  failures  to  be 
addressed  at  the  nearest  forward  point 
where  the  necess;ary  repairs  can  be 
accomplished.  These  new  criteria  for 
units  with  defective  sanitation 
compartments  also  supercede  the 
language  in  §  229.21(a)  and  (b),  that 
requires  defective  items  to  be  repaired 
prior  to  departure.  As  FRA  and  the 
Working  Group  examined  the  issue  of 
sanitation  on  locomotives,  it  was 
determined  that  alternative 
requirements  would  be  more 
appropriate  for  the  handling  of 
locomotives  that  are  otherwise  fit  for 
service,  but  possess  a  defective  toilet  or 
ventilation  system  in  the  sanitation 
compartment.  The  power  available  in 
these  units  can  be  utilized  in  the  train 
consist,  without  introducing  safety  and 
health  hazards  associated  with  the 
equipment  and  train  movement.  The 
hazards  employees  face  in  the  presence 
of  defective  or  unsanitary  facilities  are 
addressed  by  the  requirements  set  forth 
in  the  new  §§229.137  and  229.139. 

Amendment  to  §229.21.  Daily 
Inspection 

The  final  rule  revises  §  229.21  to  be 
consistent  with  the  new  requirements  in 
§§137  and  139.  As  ciuxently  written, 
§  229.21  requires  railroads  to  repair  all 
items  noted  on  the  daily  inspection 
report  prior  to  using  the  locomotive. 
However,  the  new  §§  137  and  139 
permit  locomotive  units  with  certain 
non-complying  conditions  to  remain  in 
service  beyond  the  date  on  which  the 
daily  inspection  occurs.  For  instance, 
carriers  may  use  a  locomotive  with  a 
defective  toilet  facility  in  switching 
service  for  a  period  of  up  to  10  days,  at 
which  time  the  unit  must  be  repaired  or 
used  in  the  trailing  position.  Also,  the 
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railroad  may  continue  to  use  a 
locomotive  that  possesses  a  defective 
modesty  lock  until  the  next  92 -day 
inspection,  at  which  time  the  modesty 
lock  must  be  repaired. 

The  fourth  sentence  of  paragraphs  (a) 
and  (b)  have  been  revised  to  note  this 
change  as  a  result  of  the  new 
requirements  in  §§  137  and  139.  In 
addition,  the  fifth  sentence  of 
paragraphs  (a)  and  (b)  has  been 
modified  to  note  that  the  railroads  may 
choose  to  record  repairs  of  conditions 
that  don't  comply  with  §§  229.137  and 
229.139  electronically,  rather  than  on 
the  daily  inspection  report.  Some  of  the 
carriers  have  stated  that  they  have 
electronic  repair  reporting  systems  in 
place  that  work  more  efficiently  than 
paper  records.  FRA  sees  no  reason  to 
thwart  these  ongoing  programs,  so  long 
as  they  are  capable  of  being  audited  and 
effectively  track  repairs. 

Section  229. 1 3  7(a)    Sanitation.  General 
Requirements 

This  portion  of  the  sanitation 
standarchsets  forth  the  primary 
requirements  for  equipping  lead 
locomotives  in  use  with  sanitation 
facilities.  FRA's  primary  concern  is 
providing  locomotive  crews  in  the  lead 
imits  wiA  access  to  private  toilet  and 
washing  facilities,  that  are  equipped 
with  adequate  ventilation,  toilet  paper, 
and  trash  containers.  Paragraph  (a)(1) 
requires  each  lead  locomotive  in  use  to 
contain  a  sanitation  compartment, 
except  as  indicated  in  paragraph  (b) 
where  exceptions  to  this  requirement 
are  set  forth,  or  where  a  unit  is  designed 
such  that  no  sanitation  compartment 
exists.  For  instance,  certain  locomotive 
imits  used  by  Amtrak  have  toilet 
facilities  located  in  the  engine  room, 
which  is  enclosed  by  a  door  and 
otherwise  meet  the  requirements  of  this 
paragraph.  For  pxu-poses  of  this 
standard,  the  engine  room  on  these 
Amtrak  units  constitutes  the  sanitation 
compartment. 

The  sanitation  compartment  must  be 
adequately  ventilated;  equipped  with  a 
door  that  closes  and  possesses  a 
modesty  lock;  equipped  with  a  toilet 
faciUty  that  meets  the  requirements  of 
the  definition  described  above; 
equipped  with  a  washing  system  that 
meets  the  requirements  of  the  definition 
described  above,  unless  the  railroad 
otherwise  provides  the  washing 
products  to  employees  when  they  report 
for  duty  or  occupy  the  cab  for  duty 
(typically  in  crew  packs),  or  where  the 
locomotive  possesses  a  stationary  sink 
that  is  located  outside  the  sanitation 
compartment;  equipped  with  sufficient 
toilet  paper  to  meet  employee  needs, 
unless  the  railroad  otherwise  provides 


toilet  paper  to  employees  when  they 
report  for  duty  or  occupy  the  cab  for 
duty  (typically  in  crew  packs);  and 
equipped  with  a  trash  receptacle,  unless 
the  railroad  otherwise  provides  portable 
trash  receptacles  for  use  in  the 
sanitation  compartment  to  employees 
upon  reporting  for  duty  or  occupying 
the  cab  for  duty  (typically  in  crew 
packs). 

The  Working  Group  and  FRA 
determined  that  ventilation  in  the 
sanitation  compartment  on  much  of  the 
existing  equipment  is  a  simple  vent  in 
the  wall  that  opens  to  facilitate  the 
exchange  of  fresh  air  with  air  in  the 
toilet  area  sufficiently  addresses 
ventilation.  According  to  discussions 
with  the  Working  Group,  which  consists 
of  parties  who  use  and  maintain 
locomotives,  these  vents  adequately 
diffuse  offensive  odors,  so  long  as  die 
toilet  is  sanitary  and  operating.  This 
vent  must  be  capable  of  opening  or 
closing  on  command  or  control  of  the 
user  in  order  to  meet  the  requirement  of 
"adequately  ventilated."  Other 
ventilation  systems  on  older  locomotive 
equipment  must  operate  as  intended, 
evacuating  the  air  in  the  sanitation 
compartment,  in  order  to  meet  the 
proposed  standard. 

"Tne  ventilation  systems  on  new 
locomotive  equipment  are  more 
complex.  The  cab's  air  flow  is 
controlled  and  pressiu-ized  to  maximize 
air  flow  and  equipment  performance, 
and  minimize  noise  levels  in  the  cab.  In 
order  to  comply  with  the  requirement 
concerning  ventilation  for  these  newer 
units,  that  portion  of  the  ventilation 
system  required  to  provide  air 
movement  in  the  sanitation 
compartment  must  be  operative,  or 
other,  effective  alternative  provisions  for 
ventilation  of  the  sanitation 
compartment  must  be  made. 

ff  the  ventilation  system  for  the 
sanitation  compartment  is  defective  as 
of  the  daily  inspection,  the  railroad  may 
not  use  the  unit  io  the  lead  position, 
unless  repaired..  If  not  repaired,  the 
railroad  may  use  the  locomotive  in 
trailing  position,  in  switching  service" 
consistent  with  the  requirements  of 
section  137,  paragraph  (b)(l)(ii),  or  in 
transfer  service  consistent  with  the 
requirements  of  section  137,  paragraph 
(b)(l)(iii).  The  rationale  for  permitting 
this  usage  when  the  ventilation  system 
is  inoperative  is  that  trailing  units  are 
unoccupied,  and  so  no  harm  woiUd 
come  fit)m  utilizing  the  locomotive  in 
that  position,  and  the  exceptions  set 
forth  m  section  139(b)(l)(ii)  and  (iii) 
require  the  carriers  to  provide  access  to 
adequate  facilities  elsewhere. 

It  is  important  to  note  that  a  clean, 
operable  toilet  facility  will  prevent 


harmful  gases  or  persistent,  offensive 
odors  from  developing  in  the  first  place, 
and  so  the  most  productive  way  to 
eliminate  the  risk  of  noxious  air  in  the 
cab  is  to  focus  attention  on  maintaining 
the  toilet  faciUty  properly.  It  is  also 
important  to  note  that  if  the  toilet  room 
door  is  designed  to  be  equipped  with 
seals,  when  the  seals  are  maintained 
and  replaced  as  needed,  odors  are  less 
likely  to  migrate  to  the  interior  of  the 
cab.  If  applicable,  replacing  faiUty 
sanitation  compartment  door  seals 
would  be  advisable  to  further  protect 
the  cab  occupants  from  offensive  odors, 
although  the  final  rule  does  not  require 
such  replacement. 

Section  137(a)(2)  requires  the 
sanitation  compartment  to  possess  a 
door  that  closes,  and  the  door  must  be 
equipped  with  a  modesty  lock.  A  door 
which  closes  is  one  that,  by  design  or 
device,  stays  shut  when  the  user  closes 
it.  For  instance,  a  typical  interior, 
residential  door  with  a  door  knob  is  a 
door  that  closes.  Also,  a  door  that 
possesses  a  spring  device  that  pulls  the 
door  closed  after  opening  constitutes  a 
door  that  closes.  Similarly,  doors  used 
to  enclose  bathrooms  on  airplanes  close 
when  pulled  shut,  by  way  of  a  device 
similar  to  a  door  knob,  and  would  meet 
the  standard  set  forth  here.  (These  doors 
also  possess  modesty  locks  to  prevent 
imwanted  intrusion).  FRA  does  not 
mandate  the  type  of  closing  door  the 
locomotive  must  possess,  so  long  as  the 
door  closes  by  design  or  on  command  of 
the  user.  This  requirement  is  necessary 
to  provide  basic  privacy  to  employees 
using  the  sanitation  facilities.  A 
modesty  lock  is  a  device  operated  by  the 
occupant  from  inside  the  toilet 
compartment  that  prevents  entry  by  a 
person  who  is  not  aware  that  the 
compartment  is  occupied.  A  modesty 
lock  can  typically  be  disabled  from  the 
outside  in  the  event  of  an  emergency 
that  requires  entry  from  outside  the 
toilet  compartment.  FRA  believes 
employees  should  have  the  expectation 
of  privacy  when  using  toilet  facilities, 
consistent  with  similar  standards  issued 
by  other  regulatory  bodies  and  common 
sense.  A  door  that  closes  and  that 
possesses  a  modesty  lock  provides  that 
privacy. 

The  raifroads  on  the  Working  Group 
expressed  some  concerns  about  a 
modesty  lock  that  would  prevent  entry 
in  the  event  of  an  emergency,  such  as  an 
accident  or  health  problem.  As  defined 
in  the  rule,  the  railroads  may  utilize 
modesty  locks  that  can  be  disabled  in  an 
emergency,  so  long  as  the  lock  prevents 
an  accidental  or  uimecessary  intrusion. 
FRA  does  not  prescribe  specific 
requirements  concerning  the  form  of  the 
modesty  lock.  Some  of  the  railroads 
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utilize  fairly  sophisticated  expensive 
devices,  and  some  utilize  an 
inexpensive,  rudimentary  slide  device. 
These  achieve  the  desired  level  of 
privacy,  and  also  provide  the  employer 
with  the  abihty  to  enter  the 
compartment  in  the  event  of  an 
emergency.  Either  meet  the  requirement. 
As  FRA  understands  it,  most 
locomotives  are  currently  equipped 
with  closing  doors  that  have  modesty 
locks,  and  if  not,  the  costs  associated 
with  adding  modesty  locks  to 
luiequipped  units  are  minimal.  In  the 
Working  Group  discussions,  the 
industry  representatives  indicated  that 
all  units  could  be  equipped  with 
modesty  locks  by  October  6,  2003. 
The  rule  requires  all  sanitation 
compartments  to  be  equipped  with  a 
closing  door  as  of  the  daily  inspection. 
However,  if  the  modesty  lock  is 
defective  as  of  the  daily  inspection,  the 
railroad  is  not  required  to  remove  a 
locomotive  from  service.  The  railroad  is 
required  to  repair  the  modesty  lock  on 
or  before  the  next  92 -day  inspection 
required  by  part  229. 

Section  229.1 37(a){3Ha)(4)  require 
toilets  and  washing  systems  in  lead 
locomotives  in  use.  FRA  understands 
that  there  are  many  varieties  of  toilet 
facilities  that  function  effectively  on 
board  locomotives,  and  there  are  likely 
to  be  technological  improvements  that 
will  bring  about  new  units  in  the  future. 
The  rule  takes  a  performance  approach 
to  toilet  and  washing  systems,  rather 
than  specifying  units  by  name  in  the 
definition,  so  that  effective  existing 
systems  and  systems  not  yet  developed, 
are  not  imintentionally  excluded. 

As  discussed  above,  FRA  does  not 
wish  to  prescribe  a  particular  type  of 
washing  system.  However,  each  lead 
locomotive  must  have  one  of  the 
systems  outlined  in  the  definition 
available  for  employee  use.  This 
paragraph  states  that  the  washing 
system  must  be  located  in  the  sanitation 
compartment,  unless  it  is  otherwise 
provided  to  employees  when  they  report 
for  duty,  enter  the  cab  for  duty,  or  where 
the  locomotive  possesses  a  stationary 
sink  that  is  not  located  in  the  sanitation 
compartment.  Based  on  discussions 
with  the  Working  Group.  FRA 
imderstands  that  on  some  locomotives, 
washing  systems  are  located  in  the  toilet 
compartment,  but  in  many  cases  they 
are  provided  to  employees  in  crew 
packs.  Many  railroads  give  crew  packs 
to  employees  as  they  begin  each  work 
shift,  and  they  typically  contain 
antibacterial  soap,  paper  towels  or  moist 
towelettes,  toilet  paper,  and  perhaps 
bottled  water.  As  stated  above,  FRA  sees 
no  need  to  require  the  railroad  to 
maintain  washing  products  in  the 


sanitation  compartment,  so  long  as 
employees  receive  them  in  crew  packs 
at  the  beginning  of  their  shift.  The  crew 
packs  will  be  made  available  to  crews  at 
their  reporting  point  or  onboard  the 
locomotive.  The  employer  must  provide 
these  items  to  employees. 

This  paragraph  also  permits  sinks 
located  adjacent  to  the  sanitation 
compartment  to  remain  outside  the 
sanitation  compartment.  According  to 
information  received  from  the  Working 
Group,  at  least  one  Class  I  railroad 
maintains  locomotives  with  stationary 
sinks  that  are  not  in.  or  capable  of  being 
placed  in,  the  sanitation  compartment. 
FRA  sees  no  safety  or  health  risk 
associated  with  this  configuration  and, 
therefore,  the  standard  does  not  prohibit 
this. 

Section  229.137(a)(5)  states  that  the 
sanitation  compartment  must  contain 
toilet  paper  in  sufficient  quantity  to 
meet  employee  needs,  unless  the 
raihoad  otherwise  provides  employees 
with  toilet  paper  when  they  report  for 
duty  or  occupy  the  cab  for  duty.  FRA 
chose  not  to  prescribe  a  specific  amount 
of  toilet  paper  for  each  employee  in  the 
cab,  believing  that  this  issue  is  best 
handled  through  common  sense 
decision  making  at  the  local  level.  As 
FRA  understands  it,  some  railroads 
maintain  toilet  paper  in  the  sanitation 
compartment,  and  some  rely  on  crew 
packs  for  dissemination  of  toilet  paper. 
FRA  believes  either  method  is  adequate, 
so  long  as  reasonable  amounts  of  toilet 
paper  are  provided  to  meet  typical  daily 
needs.  If  it  is  determined  during  the 
daily  inspection  that  a  locomotive  is  not 
equipped  with  sufficient  toilet  paper, 
the  unit  must  be  equipped  prior  to 
departure.  For  most  railroads,  this 
requirement  will  be  accomplished  by 
the  use  of  crew  packs,  which  contain 
ample  toilet  paper  for  each  employee's 
work  shift. 

Section  229.137(a)(6)  requires  each 
sanitation  compartment  to  contain  a 
trash  receptacle,  unless  the  railroad 
provides  portable  trash  receptacles  in 
the  employee  crew  packs.  This 
requirement  attempts  to  provide 
flexibihty  to  the  raihoad  where  space 
limitations  in  locomotive  sanitation 
compartments  prevent  an  across-the- 
board  requirement  for  permanent  trash 
cans  or  similar  fixtiues  in  all  sanitation 
compartments.  Therefore,  the  trash 
receptacle  may  be  a  permanent  trash  can 
or  similar  fixture  in  the  sanitation 
compartment,  or  the  trash  receptacle 
may  be  a  small  plastic  bag  that  hangs 
from  the  door  handle  or  is  posted  to  an 
interior  wall.  In  addition,  where  the 
space  limitations  in  the  sanitation 
compartment  prohibit  placing  any  sort 
of  trash  receptacle  in  the  sanitation 


compartment,  portable  trash  bags  that 
can  be  included  in  the  employee  crew 
packs  may  be  placed  outside  the 
sanitation  compartment.  In  these 
instances,  the  Working  Group  and  FRA 
expect  that  the  trash  bags  will  be  placed 
at  a  location  that  is  as  far  itom  the  cab 
stand  as  possible,  such  as  in  the  nose  of 
the  cab.  FRA  and  members  of  the 
Working  Group  wish  to  segregate 
sanitation-related  trash  from  the  area 
where  employees  work  and  often  eat 
diuing  the  course  of  the  work  shift.  In 
large  measure,  the  location  of  the 
portable  trash  bags  will  be  controlled  by 
the  employees  working  in  the  cab.  who 
have  a  natiual  interest  in  keeping  the 
sanitation-related  trash  away  from  the 
work  and  eating  areas  of  the  cab. 

If  it  is  determined  dining  the  daily 
inspection  that  the  sanitation 
compartment  is  not  equipped  with  a 
trash  receptacle,  or  the  crew  has  not 
been  provided  one  in  a  crew  pack,  the 
railroad  must  equip  the  locomotive  with 
a  trash  receptacle  prior  to  departure. 
This  may  be  accomplished  by  placing  a 
trash  receptacle  in  die  sanitation 
compartment,  or  by  providing  portable 
trash  receptacles  to  employees  in  their 
crew  packs  when  they  report  for  duty  or 
occupy  the  cab  for  duty. 

Section  229.137(b)    Exceptions 

Paragraph  (b)  of  §  229.137  sets  forth 
exceptions  to  the  general  requirements 
proposed  in  paragraph  (a),  discussed 
above.  Paragraph  (b)(l)(i)-(v),  set  forth 
exceptions  to  the  general  requirement  of 
a  sanitation  compartment  in  each  lead 
locomotive  in  use.  These  exceptions 
acconmiodate  imiaue  circumstances. 

Paragraph  (b)(l)(i)  exempts 
locomotives  used  in  commuter  service 
or  other  short-haul  passenger  service 
where  employees  have  access  to 
sanitation  facilities  at  frequent  intervals, 
either  at  stations  or  elsewhere  on  the 
train.  "Commuter  service"  and  "other 
short-haul  passenger  service"  are 
defined  at  length  in  49  CFR  part  209, 
Appendix  A.  Most  commuter  and  other 
short-haul  nms  are  relatively  short  in 
duration,  and  provide  many 
opportimities  during  a  work  shift  to  use 
facilities  at  downtown  or  outlying 
terminals.  Typically,  cab  crews  in 
commuter  service  may  use  sanitation 
facilities  in  the  stations  they  service  in 
the  course  of  their  route,  or  in  the 
passenger  cars  they  are  hauling. 
Therefore,  FRA  sees  no  need  to  require 
the  locomotive  cabs  in  commuter 
operations  to  also  possess  a  sanitation 
facility.  In  most  cases,  the  configuration 
of  commuter  locomotives  differs  irova 
traditional  freight  locomotives.  Most  do 
not  currently  possess  sanitation 
compartments  and  there  may  be  no 
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additional  space  to  add  such  a 
compartment. 

This  exception  makes  clear  that  the 
sanitation  faciUties  employees  use  must 
be  provided  by  the  railroad.  In  other 
words,  the  employer  may  not  utiUze  this 
exception  to  the  general  requirement  if 
employees  are  forced  to  use  sanitation 
facilities  in  businesses  along  the  right- 
of-way  that  have  no  connection  to  the 
employer,  such  as  restainants.  plants,  or 
convenience  stores.  The  rule  requires 
each  commuter  railroad  operation 
subject  to  these  standards  to  provide 
sanitation  facilities,  and  employees 
must  not  be  placed  in  situations  where 
they  are  forced  to  request  permission  to 
use  the  sanitation  facilities  of  foreign 
establishments  during  the  workday.  So 
long  as  these  conditions  are  met.  and 
because  the  nature  of  commuter 
operations  affords  employees  the 
opportunity  for  frequent  access 
throughout  the  shift,  FRA  sees  no  reason 
to  impose  a  new,  costly  requirement  for 
cab  toilets  on  commuter  railroad 
locomotives. 

Paragraph  (b)(l)(ii)  permits  all 
locomotives  engaged  in  switching 
service,  where  employees  have  access  to 
railroad-provided  sanitation  facilities 
outside  of  the  cab,  to  operate  without  a 
sanitation  compartment  in  the  cab. 
"Switching  service"  is  defined  as  the 
classification  of  freight  and  passenger 
cars  according  to  commodity  or 
destination;  assembling  cars  for  train 
movements;  changing  the  position  of 
cars  for  purposes  of  loading,  unloading, 
or  weighing;  placing  locomotives  and 
cars  for  repair  or  storage;  or  moving  rail 
equipment  in  connection  with  work 
service  that  does  not  constitute  a  train 
movement.  This  definition  is  taken  from 
the  power  brake  regulations  (49  CFR 
232.5)  and  will  be  construed  as  the  term 
is  used  in  those  rules. 

The  exception  for  switching  service  is 
similar  to  and  based  on  the  same  general 
principle  as  the  exception  provided  for 
commuter  service.  Employees  engaged 
in  switching  service  are  typically  in  the 
cab  for  relatively  short  periods  of  time, 
and  have  access  to  sanitation  facilities 
in  rail  yard  buildings  or  railroad 
facilities  along  the  right-of-way. 
Generally,  these  employees  are  not 
captive  in  a  locomotive  cab  for  long 
time  periods,  where  a  sanitation  facility 
clearly  must  be  provided.  Therefore,  the 
rule  permits  locomotives  used  in 
switching  service  to  operate  without  a 
toilet  in  the  cab.  so  long  as  employees 
have  ready  access  to  railroad-provided 
sanitation  facilities  along  the  right-of- 
way  or  in  yard  facilities  at  frequent 
intervals  during  the  work  shift.  If  a 
railroad  is  unable  to  provide  the 
alternate  access,  this  exception  cannot 


apply.  If  the  switching  activity  places 
cab  employees  at  locations  where 
railroad  sanitation  facilities  are  not 
accessible  to  employees,  then  the  carrier 
must  provide  a  locomotive  that  is 
equipped  with  all  of  the  items  required 
by  paragraph  (a)  of  this  section. 

Paragrapn  (b)(l)(iii)  relates  to  transfer 
service,  and  tracks  the  same  logic  as  the 
exceptions  proposed  for  conmiuter 
operations  and  switching  service. 
Transfer  service  involves  trains  that 
travel  between  a  point  of  origin  and  a 
point  of  final  destination  not  exceeding 
twenty  miles  and  that  do  not  perform 
switching  service.  Because  the  cab 
employees  engaged  in  transfer  service 
generally  have  the  opportunity  to  use 
raihoad-provided  sanitation  facilities,  as 
needed  during  the  course  of  their  "work 
shift,  the  existing  locomotives  used  in 
transfer  service  do  not  have  to  contain 
a  sanitation  compartment.  These 
employees  are  less  likely  to  face  long 
periods  of  time  in  the  locomotive 
without  access  to  sanitation  facilities  in 
rail  yard  buildings  or  at  railroad-owned 
facilities  along  the  right-of-way.  If  the 
railroad  is  imable  to  provide  such 
facilities  to  accommodate  employee 
needs,  then  the  carrier  must  utilize 
locomotives  that  possess  toilet  facihties 
that  otherwise  meet  the  requirements  of 
this  proposal.  (It  is  important  to  note 
that  these  requirements  prohibit 
removal  of  toilet  facilities  from 
locomotives  engaged  in  transfer  service, 
if  the  locomotives  are  equipped  with  a 
toilet  on  the  effective  date  of  the  final 
standards.  Also,  all  locomotives 
manufactured  after  the  effective  date  of 
the  final  rule  must  be  equipped  with  a 
toilet  facility  accessible  without  going 
outside  the  locomotive.  These 
requirements  are  discussed  in  greater 
detail  below.)  Finally,  it  is  important  to 
note  that  "transfer  service"  has  a 
different  meaning  than  the  term 
"transfer  train"  as  used  the  freight 
power  brake  regulations  (49  CFR  232.5). 
In  the  power  brake  rules,  trains  that  pick 
up  or  deliver  cars  at  industries  before 
arriving  at  the  point  of  destination  are 
nevertheless  transfer  trains.  However,  in 
this  rule,  made  clear  by  the  NPRM 
definition  of  "transfer  train"  FRA  and 
the  working  group  did  not  intend  to 
include  in  the  exception  trains  that  stop 
en  route  to  perform  switching,  because 
employees  on  such  trains  often  are 
captive  in  the  cab  for  long  periods  of 
time  without  an  opportimity  to  use 
bathroom  facilities. 

Paragraph  (b)(l)(iv)  exempts 
locomotives  of  Class  III  railroads  that 
are  not  equipped  with  toilet  facilities. 
and  that  are  not  engaged  in  switching  or 
transfer  service,  bom  the  requirement  of 
having  a  toilet  facility  in  the  cab. 


However,  these  Class  in  railroads  must 
provide  or  arrange  for  sanitation 
facilities  along  the  right-of-way.  (It  is 
important  to  note  that  these 
requirements  prohibit  removing  toilet 
facilities  from  locomotives,  if  those 
locomotives  are  equipped  with  a  toilet 
on  the  effective  date  of  the  final 
standards.  This  is  discussed  in  detail 
below.) 

Most  Class  III  raihoads  are  small 
businesses  with  limited  capital  margins. 
(The  current  definition  of  these  entities, 
as  established  by  the  Surface 
Transportation  Board,  is  a  railroad  that 
earns  $20  million  or  less  in  annual 
operating  revenues.)  Typically, 
purchasing  new  locomotives  woidd  be 
out  of  the  question  for  these  companies, 
and  spending  considerable  funds  to 
retrofit  old  units  could  mean  that 
critical  safety  programs  in  other 
disciplines  would  suffer.  The  older 
locomotive  equipment  generally 
cascades  down  to  the  Class  HI  railroads, 
and  over  time  the  Class  HI  railroads  will 
acquire  toilet-equipped  locomotives. 
Currently,  many  of  the  older  locomotive 
units  are  not  equipped  with  toilet 
facilities,  and  some  of  the  units  actually 
lack  space  for  toilet  facilities,  depending 
on  the  purpose  it  was  originally 
intended  to  serve.  FRA  believes  that  it 
would  create  greafr  financial  hardship 
for  these  entities  to  require  sanitation 
retrofits  or  new  locomotive  purchases. 
Some  of  the  small  operators  might 
simply  opt  out  of  the  industry,  and  for 
others,  the  diversion  of  funds  could 
create  safety  problems  elsewhere. 
Therefore,  this  exception  should  help  to 
ensure  that  the  sanitation  standards  do 
not  give  rise  to  additional  safety 
concerns  or  destroy  otherwise 
productive  business  concerns.  However, 
the  Class  III  railroads  that  choose  to 
avail  themselves  of  this  exception  must 
provide  or  arrange  for  adequate 
sanitation  facilities,  which  means  they 
must  be  available  to  employees  readily, 
frequently,  and  as  needed  along  the 
right-of-way. 

This  exception  does  not  permit  a 
Class  in  railroad  to  advise  employees  to 
use  sanitation  facilities  at  restaurants 
and  other  public  establishments  that 
have  no  business  connection  to  the 
carrier.  These  Class  III  employers  may 
not  assume  that  employees  will  locate 
sufficient  sanitation  facilities  on  their 
own.  The  Class  III  railroad  must  take 
affirmative  action  to  see  that  the  cab 
employees  have  frequent  access,  as 
needed,  to  adequate  sanitary  facilities.  If 
it  is  not  possible  for  the  railroad  to 
provide  adequate  sanitary  facilities 
along  the  right-of-way.  then  it  will 
consult  with  customers  or  other 
businesses  along  the  route  for  the 
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specific  purpose  of  garnering  access  to 
adequate  sanitation  facilities  for 
employees.  In  addition,  the  Class  III 
railroad  must  communicate  to 
employees  the  locations  and,  as 
appropriate,  hours  of  availability  of 
access  to  the  sanitation  facilities 
provided  by  the  carrier  via  customers  or 
other  businesses  along  the  route.  FRA 
and  the  Working  Group  expect  that  the 
Class  III  railroad  will  consider  24-hour 
railroad  operations  in  these 
determinations,  and  which  facilities 
will  be  available  during  every  work 
shift. 

Paragraph  (b){l){v)  states  that 
locomotives  of  scenic,  tourist,  historic, 
or  excursion  railroads,  vhich  are  not 
steam-powered,  which  operate  on  the 
general  system,  and  are  otherwise 
covered  by  the  locomotive  safety 
standards  set  forth  in  49  CFR  part  229, 
are  not  required  to  be  equipped  with 
compliant  toilet  facilities,  so  long  as 
employees  working  in  these  locomotives 
have  access  to  appropriate  facilities  at 
frequent  intervals  during  their  work 
shift.  The  rationale  for  this  proposal  is 
similar  to  the  proposed  exceptions  for 
Class  in  entities.  The  railroads 
addressed  by  this  paragraph  have 
limited  profit  margins  and  utilize  older 
equipment  that  may  not  possess 
sanitation  facilities  on  board.  The  costs 
to  retrofit  these  units  would  adversely 
impact  the  viability  of  these  operations, 
and  on  some  of  the  present  equipment, 
may  not  be  possible.  FRA  believes  that 
so  long  as  the  employees  who  work  on 
these  units  are  provided  appropriate 
facilities  throughout  the  course  of  the 
work  shift,  there  would  be  no  reason  to 
require  these  locomotives  to  be 
equipped  with  sanitation  facilities. 

Representatives  of  tourist  and 
excursion  raihoads  suggested  that  this 
paragraph  should  be  changed  to  state 
that  the  tourist  operator  or  employer  is 
responsible  for  providing  access  to 
adequate  toilet  facilities  rather  than  the 
"railroad  carrier."  Some  tourist 
operations  may  not  be  "carriers"  under 
other  federal  laws.  Also,  as  written  in 
the  NPRM, there  may  be  confusion 
concerning  whether  the  tourist  operator 
or  the  owner  of  the  track  on  which  the 
tourist  organization  travels  is 
responsible  for  providing  access  to 
facilities.  FRA  has  changed  the  final 
rule  to  state  that  the  tourist  raihoad 
must  arrange  for  sanitary  facilities. 

It  is  difficult  to  define  with  specificity 
the  terms  "ready  access"  and  "frequent 
intervals,"  which  are  used  in  paragraphs 
a)){l)(iHb)(l)(vi).  FRA  and  the  Working 
Group  spent  a  great  deal  of  time 
discussing  the  terms  and  the  concepts 
they  convey.  All  struggled  with 
appropriate  language  that  would  capture 


the  concepts  accurately  and  still  provide 
sufficient  flexibility  to  accommodate  the 
changeable  nature  of  railroad 
operations.  The  Working  Group 
discussed  establishing  specific  time 
periods  or  distances  traveled  that  might 
equate  to  a  satisfactory  and  concise 
definition  of  these  terms.  However, 
members  of  the  Working  Group 
recognized  that  individuals'  access 
needs  vary  greatly  ft^om  person-to- 
person  and  from  day-to-day.  Further, 
the  Working  Group  noted  Ithat  it  may 
take  5  hours  to  traverse  5  miles  on  a 
given  day.  depending  on  traffic, 
weather,  load,  and  other  considerations. 
Therefore,  the  Working  Group  rejected 
the  notion  of  a  hard  and  fast  time  or 
mileage  limit  as  an  appropriate  solution 
to  this  question. 

Instead,  the  Working  Group  offered  an 
explanation  of  the  concept  of  adequate 
access  to  sanitation  facilities,  where 
locomotives  covered  by  these 
exceptions  are  not  equipped  with  a 
toilet  facility:  on  reasonable  demand  or 
need  by  a  crew  member,  the  local 
railroad  officials  would  make  immediate 
accommodations  to  provide  access  to 
the  raihoad's  sanitation  facilities  at 
frequent  intervals  during  the  course  of 
their  work  shift.  As  used  here,  the  term 
"immediate  accommodations"  means 
that  the  employer  would  begin  the 
process  of  providing  access  to  sanitation 
facilities  when  the  employee  requests  it. 

The  general  principle  that  FRA  and 
the  Working  Group  intend  to  capture 
with  these  terms  is  that  employees 
would  have  access  to  sanitation 
facilities,  as  the  need  arises,  that  are 
located  in  close  proximity  to  the  work 
site,  and  that  are  owned  or  operated  by 
the  raihoad.  In  many  circumstances, 
these  terms  simply  mean  an  employee 
could  disembark  from  a  locomotive  in  a 
yard,  use  a  toilet  in  a  nearby  building, 
and  then  return  to  the  locomotive. 
However,  if  employees  work  in  remote 
locations  where  sanitation  facilities  do 
not  exist,  the  railroad  would  be  required 
to  provide  employees  with  alternate 
transportation  to  a  nearby  sitfe.  in  order 
to  make  use  of  one  of  the  exceptions 
listed  above.  These  terms  follow  the 
logic  of  standards  promulgated  by  the 
U.S.  Occupational  Safety  and  Health 
Administration  (OSHA)  and  its  recent 
interpretation,  which  place  priority  on 
access  as  the  need  arises.  This  principle 
is  important  because  of  the  adverse 
health  effects  that  may  occur  if  access  is 
denied.  Also,  this  principle  enhances  an 
employee's  ability  to  focus  on  the  work 
being  done,  and  improves  the  likelihood 
that  safe  train  movements  will  occur. 

It  is  important  to  note  that  each  of 
these  exceptions  require  the  carriers  to 
provide  facilities  that  "meet  otherwise 


applicable  sanitation  standards."  This 
means  that  the  alternate  sanitation 
facilities  offered  by  the  carrier  must 
meet  the  state  or  federal  standards  for 
sanitation  equipment  and  servicing  that 
apply  to  that  workplace.  For  instance,  if 
the  alternate  facili^  is  located  in  an 
office  building  along  the  right-of-way 
that  falls  within  the  authority  of  OSHA 
for  purposes  of  sanitation,  this  rule 
requires  the  railroads  to  select  facilities 
that  meet  OSHA  standards  concerning 
the  presence  and  condition  of  toilet  and 
washing  facilities.  FRA  is  exercising 
jurisdiction  over  cab  employee  access  to 
sanitary  facilities,  specific  sanitation 
equipment  on  rolling  stock,  and  the 
servicing  and  use  of  that  equipment  on 
rolling  stock.  FRA  does  not  intend  to 
oust  OSHA's  existing  authority  with 
respect  to  sanitation  equipment,  or  its 
maintenance,  where  it  exists  elsewhere. 
*  Of  course,  FRA  will  not  enforce  the 
"otherwise  applicable  standards;"  the 
agency  with  enforcement  authority 
(OSHA  in  the  example  set  forth  here) 
must  do  so.  In  addition,  FRA  will  not 
determine  the  applicability  or  correct 
interpretation  of  another  agency's 
sanitation  standards  or  whether  those 
standards  have  been  violated.  That  will 
also  fall  within  the  authority  of  the 
agency  that  promulgated  the  applicable 
standard  and  FRA  will  rely  on  the 
determinations  of  those  other  agencies. 

Paragraphs  (b)(2)(i)  and  (b)(2)(ii) 
provide  exceptions  to  the  requirement 
of  a  toilet  facility  that  conforms  with  the 
definition  of  toilet  facility,  until  those 
nonconforming  toilet  facilities  have 
been  replaced  with  compliant  ones. 
Paragraph  (b)(2)(i)  addresses  a  specific 
type  of  toilet  facility  that  a  Class  I 
railroad  possesses  on  approximately  500 
locomotive  units.  This  toilet,  referred  to 
as  a  "bogan."  is  similar  to  portable 
toilets  that  are  often  used  at  outdoor 
events,  where  the  need  for  mobile,  basic 
toilet  facilities  exists.  This  toilet  does 
not  meet  the  requirements  of  the 
definition  for  toilet  facility,  has  no  flush 
mechanism  and  simply  permits  waste  to 
fall  to  a  tank  below  the  toilet  seat  for 
storage,  treatment,  and  periodic 
disposal.  Chemicals  are  placed  in  the 
storage  tank  to  treat  waste  and  minimize 
odors  that  would  otherwise  accumulate. 
Maintenance  of  these  toilets  may  be  a 
greater  challenge  than  is  the  case  with 
more  contemporary  technology,  and 
failure  to  properly  maintain  them  could 
result  in  unacceptable  conditions. 
The  Class  I  railroad  owmer  of  the 
bogan  toilets  is  replacing  these  units  as 
they  become  defective,  and  is  retiring 
them  as  the  locomotives  on  which  they 
are  situated  are  retired.  The  bogan 
toilets  aro  being  replaced  with  toilets 
that  incorporate  advanced  technology. 
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For  that  reason,  the  Working  Group 
recommended  that  FRA  permit  these 
toilets  to  remain  in  use  until  they  are 
retired  by  the  carrier  as  part  of  the 
railroad's  plan  for  replacing  them.  The 
rule  text  permits  the  bogan  toilets  to 
remain  in  service  on  this  Class  I  raihoad 
until  they  become  defective  or  are 
replaced  with  conforming  units. 
whichever  occurs  first.  Although  FRA 
would  prefer  more  modem  systems  in 
place  on  all  locomotives.  FRA  is  not 
presently  aware  of  an  imminent,  serious 
safety  or  health  risk  associated  with  the 
bogan  that  calls  for  immediate  removal. 
Given  the  costs  associated  with  toilet 
retrofit  and  the  carrier's  own  plan  to 
replace  the  units.  FRA  believes  that  an 
exception  is  appropriate.  Finally,  it  is 
important  to  note  that  this  carrier 
objects  to  and  disagrees  with  any 
inference  or  statement  that  the  current 
systems  in  place  are  inadequate  or  are 
not  properly  maintained. 

This  exception  applies  only  to  the 
Class  I  railroad  that  FRA  knows 
possesses  these  toilet  systems.  FRA  is 
unaware  of  any  other  raihoads  that  use 
this  toilet,  and  after  requesting 
comments,  believes  the  unit  is  isolated 
on  this  particular  railroad. 

In  connection  with  this  exception  and 
the  exception  set  forth  in  paragraph 
Cb)(2)(ii).  it  is  important  to  note  that 
certain  state  standards  may  require  flush 
toilets  for  cab  employees,  and  this  final 
rule  preempts  those  standards. 
Therefore.  FRA  wishes  to  make  every 
effort  to  minimize  the  use  of  non-flush 
systems.  FRA  and  the  Working  Group 
have  no  desire  to  issue  or  recommend 
standards  that  ultimately  permit  the  use 
of  systems  that  are  more  rudimentary 
than  those  permitted  by  existing  state 
standards.  However.  FRA  understands 
that  certain  accommodations  may  be 
necessary  in  the  short  term. in  order  to 
achieve  that  goal. 

Paragraph  (b)(2)(ii)  addresses  a  sunilar 
situation  that  exists  on  another  Class  I 
raihoad,  in  which  the  toilet  facility  in 
place  on  a  majority  of  the  carrier's 
locomotives  does  not  comply  with  the 
proposed  definition  of  toilet  facility. 
These  toilet  facilities  use  railroad- 
provided  plastic  liners  to  collect  human 
waste;  these  liners  are  then  sealed, 
placed  in  sealed  waste  containers,  and 
delivered  by  the  employees  to  the 
raihoad  for  disposal.  Although  the 
carrier  believes  this  system  adequately 
addresses  sanitation  needs  for  cab 
employees,  concerns  about  the  system 
have  been  raised  by  employees, 
landowners  along  the  right-of-way.  and 
certain  State  agencies.  Further,  as  the 
carrier  recognizes,  proper 
administration  of  this  system  off  the 
carrier's  home  lines  sometimes  is  not 


practicable,  and  "power  sharing" 
arrangements  in  the  railroad  industry 
are  growing.  FRA  agrees  that  this  system 
should  be  retired,  but  also  recognizes 
the  si^ificant  capital  and  labor  costs 
associated  with  a  massive  retrofit 
campaign.  The  railroad  has  initiated  a 
replacement  program  in  which 
approximately  30  locon^tives  per 
month  are  being  retrofitted  with  new 
toilet  facilities  that  comply  with  the 
rule.  In  addition,  this  carrier  has 
decided  not  to  deliver  locomotives  with 
the  older  toilet  facilities  in  the  lead 
position  to  other  raihoads  in 
interchange,  and  the  final  rule 
incorporates  that  restriction  for  the 
period  of  retrofit.  Finally,  this  carrier 
has  stated  its  intention  to  make  every 
reasonable  effort  to  place  compliant 
locomotives  in  the  lead  position  on  its 
system  wherever  possible.  FRA  and  the 
Working  Group  are  satisfied  at  this 
point  in  time  that  the  retrofit  program 
and  the  carrier's  commitment  to  place 
locomotives  with  compliant  toilets  in 
the  lead  where  possible,  is  the  best 
solution  to  the  problem  presented. 

Based  on  the  number  of  units  in  need 
of  retrofit.  FRA  and  the  Working  Group 
estimate  that  all  of  the  raihoad's 
locomotives  are  capable  of  being  in 
compliance  with  the  final  rule  by  July 
1.  2003.  Therefore,  the  rule  permits  the 
Class  I  railroad  to  operate  locomotives 
in  the  lead  position  on  its  lines  with 
non-compliant  units  until  July  1.  2003. 
After  that  date,  all  lead  units  must 
possess  compliant  toilet  facilities. 
Finally,  it  is  important  to  note  that  this 
carrier  objects  to  and  disagrees  with  any 
inference  or  statement  that  the  current 
systems  in  place  are  inadequate  or  are 
notproperly  maintained. 

This  exception  applies  only  to  the 
Class  I  railroad  that  FRA  knows 
possesses  these  toilet  systems.  FRA  is 
unaware  of  any  other  raihoads  that 
utilize  this  toilet,  and  the  AAR  has 
confirmed  that  in  its  comments. 

Paragraphs  (b)(2)(i)  and  {b){2)(ii)  relate 
only  to  the  type  of  toilet  faciUty  in  use. 
The  other  requirements  set  forth  apply 
to  these  raihoads  and  their  equipment 
according  to  their  terms.  For  instance, 
the  requirements  set  forth  in  paragraphs 
(a)(l)-{2),  and  (a)(4H6)  apply  to  these 
locomotives.  Similarly,  §229.139, 
which  relates  to  servicing  and  operative 
equipment,  requires  the  units  covered 
by  paragraphs  (b)(2){i)  and  (b){2)(ii)  to 
operate  as  intended  and  be  located  in 
sanitation  compartments  that  are 
ventilated  and  free  of  debris  and  waste. 

Paragraph  (c)  of  section  137  prohibits 
a  railroad  from  placing  a  locomotive 
with  an  unsanitary  or  defective  toilet 
facility  in  the  lead  position.  This 
determination  is  made  as  of  the  time  of 


the  daily  inspection  required  by  49  CFR 
229.21.  En  route  failures  that  occiu  after 
the  daily  inspection  impose  no  burden 
on  the  raihoad,  until  the  next  daily 
inspection  is  due.  However,  according 
to  Working  Group  members,  the  current 
raihoad  practice  concerning  en  route 
toilet  failures  is  to  move  defective  toilet 
units  into  a  trailing  position,  where  it  is 
possible  to  do  so.  Although  the  final 
rule  does  not  require  such  movement, 
the  enhanced  focus  on  sanitation 
facilities  that  will  naturally  occur  as  a 
result  of  this  standard  should  increase 
the  likelihood  that  the  practice  will 
proliferate. 

The  requirement  set  forth  in 
paragraph  (c)  reflects  the  fundamental 
need  to  provide  employees  with  a  clean, 
safe  workplace.  It  is  inconsistent  with 
notions  of  decency  and  the  minimum 
requirements  for  workplaces  in  other 
industries  to  expect  employees  to  work 
effectively  and  safely  if  unsanitary 
waste  or  deplorable  odors  are  present. 
The  Working  Group  agrees  with  this 
principle  and  believes  that  the  final  rule 
is  appropriate  for  the  raihoad  industry. 
In  order  for  a  locomotive  to  be  placed 
or  remain  in  the  lead  position  as  of  the 
daily  inspection,  all  aspects  of  the  toilet 
facility  must  be  operating  as  intended 
and  it  must  be  clean.  The  chemicals 
required  by  certain  systems  must  be 
supplied  in  the  appropriate  amoimt  so 
that  the  toilet  will  operate  properly;  if 
the  system  calls  for  antifreeze,  it  must 
be  present  during  winter  months  to 
prevent  freezing;  any  integral  flush 
mechanisms  or  sensors  must  operate  as 
intended;  and  all  components  of  the 
system  intended  to  be  present  must  be 
present. 

As  discussed  above,  the  rule  defines 
the  terms  "imsanitary"  and  "sanitary" 
to  help  the  industry  and  FRA  inspectors 
determine  which  conditions  may  be 
noncompliant.  FRA  believes  that  most 
individuals  have  a  general  sense  of 
conditions  that  constitute  unsanitary 
facilities,  and  FRA  inspectors  will 
utilize  that  sensible  approach  to 
enforcing  this  standard.  The  definitions 
should  provide  additional  clarity  to  that 
process. 

In  discussions  prior  to  publication  of 
the  NPRM,  members  of  the  Working 
Group  raised  concerns  about  the 
difficulties  of  providing  a  substitute 
locomotive  that  possesses  a  sanitary, 
operable  toilet  facility  on  branch  lines 
in  remote  locations.  Although  rare, 
these  instances  might  occiu'  where  no 
compliant  locomotives  are  available, 
and  so  a  defective  unit  and  its  freight 
could  not  move  for  repair.  Therefore. 
FRA  and  the  Working  Group  developed 
an  exception  for  these  instances, 
proposed  it  in  the  NPRM,  and  placed  it 
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in  the  final  rule  in  paragraph  (c).  All  of 
the  conditions  listed  below  must  be 
present  in  order  for  the  exception  to 
apply: 

— The  defective  or  unsanitary  condition 
must  be  discovered  at  a  location 
where  there  are  no  other  suitable  (i.e., 
having  sufficient  power  to  complete 
the  haul)  locomotives  available  for 
use.  Where  it  is  not  possible  to  switch 
another  locomotive  into  the  lead 
position  due  to  space  or  track 
limitations,  or  where  the  location  is 
not  equipped  to  repair  or  clean  the 
locomotive,  there  are  'no  locomotives 
available  for  use'; 
— The  locomotive,  while  noncompliant, 
has  not  traveled  through  a  location 
where  it  could  have  been  cleaned, 
.  repaired  or  switched  with  a  compliant 
locomotive  since  its  last  required 
daily  inspection; 
— Upon  reasonable  request,  the  carriers 
must  arrange  for  access  to  toilet 
facilities  for  employees  assigned  to 
work  on  the  locomotive  during  the 
time  they  must  work  on  it; 
— If  unsanitary  conditions  exist,  the 
sanitation  compartment  door  must  be 
closed  and  sufficient  ventilation 
provided  to  the  cab  compartment  so 
that  employees  aren't  exposed  to 
strong,  persistent  chemical  or  human 
waste  odors  sufficient  to  deter  use  of 
the  facility  or  to  give  rise  to  a 
reasonable  concern  with  respect  to 
exposure  to  hazardous  fumes;  and 
— The  locomotive  must  be  repaired, 
cleaned  or  switched  with  a  compliant 
unit  at  the  next  daily  inspection  or  the 
next  location  at  which  such  service 
can  take  place,  whichever  occurs  first. 
This  exception  cannot  be  used  where 
a  second  locomotive  exists,  but  it  also 
contains  a  defective  or  unsanitary 
sanitation  compartment.  The  rule  does 
not  encourage  deferral  of  necessary 
maintenance  and  cleaning  where 
locomotives  can  reasonably  be  expected 
to  be  pressed  into  service  as  lead  units 
at  any  time.  This  exception  is  available 
only  where  there  is  just  one  locomotive 
available  and  it  possesses  a  defective  or 
unsanitary  sanitation  compartment,  or 
where  there  is  no  additional  track  to  use 
to  facilitate  switching  a  compliant 
locomotive  into  the  lead  position,  and 
all  of  the  other  conditions  listed  in  the 
rule  text  are  present. 

In  order  to  fall  within  this  exception, 
the  rule  requires  the  railroad  to  arrange 
for  access  to  a  toilet  facility  outside  the 
lead  locomotive,  upon  reasonable 
request  of  an  employee  assigned  to  work 
onboard  the  locomotive.  While  it 
remains  the  responsibility  of  the 
railroad  to  provide  access  to  a  toilet 
facility,  FRA  expects  that  access  will  be 


achieved  by  a  means  as  simple  as  the 
crew  making  use  of  a  toilet  facility  at  a 
known  place  of  business,  such  as  a 
restaurant,  that  is  regularly  frequented 
by  the  crew  during  their  breaks. 
However,  access  to  a  toilet  facility 
outside  the  locomotive  that  meets 
otherwise  applicable  sanitation 
standards  may  not  be  available  to  the 
crew  during  the  work  shift  for  reasons 
such  as  personal  safety  while  not  on 
railroad  property,  or  simply  because  the 
time  requireid  for  to  walk  to  a  toilet 
facility  may  impede  railroad  operations. 
In  these  situations,  the  railroad  may 
meet  a  reasonable  request  by  providing 
transportation  to  a  toilet  facility  during 
the  work  shift. 

This  exception  is  distinct  from  the 
other  exceptions  in  paragraph  137(b) 
that  use  the  terms  "ready  access  to 
railroad-provided  sanitation  facilities 
outside  of  the  locomotive,  that  meet 
otherwise  applicable  sanitation 
standards,  at  frequent  intervals  during 
the  course  of  their  work  shift."  Because 
the  branch  line  situation  typically 
involves  remote  locations  where  "ready 
access"  in  not  possible  and  should 
occur  rarely,  the  rule  imposes  a  different 
standard  than  is  required  in  other 
operational  settings. 

Paragraph  (d)  of  section  137  requires 
that  when  a  railroad  finds  a  toilet 
facility  defective  or  unsanitary  at  the 
time  of  the  daily  inspection,  the  carrier 
may  utilize  the  unit  in  a  trailing 
position.  However,  if  the  unit  is 
subsequently  used  to  haul  employees,  it 
must  be  cleaned  prior  to  occupancy  and 
defective  toilet  facilities  must  be  clearly 
marked  as  unavailable  for  use.  This 
paragraph  and  others  that  follow 
establish  the  requirement  that  occupied 
locomotives  should  not  expose 
employees  to  unsanitary  conditions. 
FRA  recognizes  that  locomotive  toilets 
periodically  malfunction.  The  railroad 
should  not  be  penalized  for  these 
events,  and  under  prescribed 
circumstances,  should  be  able  to  utilize 
the  available  power  in  the  equipment. 
However,  the  railroad  must  minimize 
employee  exposure  to  the  hazards  of 
imto'eated  waste  and  other  unsanitary 
conditions.  Therefore,  the  carrier  must 
clean  any  trailing  units  if  they  will  be 
occupied,  and  must  mark  defective 
toilet  facilities  so  that  employees 
understand  the  toilet  facility  cannot  be 
used. 

During  this  process,  the  Working 
Group  did  not  believe  it  necessary  to 
require  a  standard  method  for 
identification  of  defective  sanitation 
units,  and  FRA  sees  no  reason  to  do  so 
either.  Some  carriers  use  a  red  tag  to 
indicate  defective  conditions,  and  some 
railroads  tape  the  toilet  seat  so  that  it 


cannot  be  used.  Either  method,  and 
others  that  may  be  in  use,  are  sufficient, 
so  long  as  a  reasonable  person  entering 
the  cab  would  understand  that  the  toilet 
facility  is  defective  and  should  not  be 
used. 

Paragraph  (e)  states  that  when  it  is 
determined  during  the  daily  inspection 
that  a  road  locomotive  toilet  facility  is 
defective,  but  sanitary,  the  railroad  may 
move  the  locomotive  into  switching  or 
transfer  service  for  a  very  brief  period  of 
time,  consistent  with  the  requirements 
for  that  service,  as  discussed  above.  The 
unit  may  be  used  in  this  service  for  a 
period  not  to  exceed  10  days,  at  which 
time  it  must  be  repaired  or  used  in 
trailing  position.  If  the  railroad  chooses 
to  utilize  the  equipment  in  this  manner 
prior  to  its  repair,  the  carrier  must 
clearly  mark  the  defective  toilet  facility 
so  that  a  reasonable  person  would  know 
not  to  use  the  toilet  facility.  The 
Working  Group  and  FRA  do  not  expect 
the  railroads  to  reassign  locomotives 
from  road  to  yard  service  solely  for  the 
purpose  of  circumventing  any  part  of 
this  regulation.  FRA  understands  that 
there  are  overriding  incentives  for 
railroads  to  keep  road  units  with 
defective  toilets  in  trailing  road  service 
imtil  the  next  periodic  inspection, 
rather  than  reassigning  them  to  yard 
service. 

Paragraph  (f)  of  this  section  requires 
that  if  a  carrier  discovers  during  the 
daily  inspection  that  a  lead  locomotive 
is  not  equipped  with  sufficient  toilet 
paper,  washing  facilities,  or  a  trash 
receptacle,  the  carrier  must  equip  the 
imit  prior  to  departure.  This  reflects 
FRA's  belief  that  it  would  be  imwise  to 
require  a  railroad  to  change  the  consist 
makeup  due  to  a  lack  of  toilet  paper, 
washing  facilities,  or  a  trash  bag.  These 
items  are  relatively  easy  to  locate  and 
supply  to  cab  crews,  and  so  should  be 
provided  before  any  employee  is 
expected  to  depart.  Therefore,  the 
railroad  must  simply  equip  the 
locomotive  vfHh  these  items  prior  to 
departure.  Most  railroads  supply  these 
items  to  cab  employees  as  they  begin 
their  work  shift,  and  so  this  requirement 
should  not  impose  burdens  on  the 
industry. 

Para^aph  (g)  states  that  when  it  is 
discovered  during  the  daily  inspection 
that  the  sanitation  compartment 
ventilation  is  defective,  the  carrier  must 
repair  it  prior  to  departure,  or  place  the 
locomotive  in  trailing  position,  in 
switching  service  consistent  with  the 
requirements  of  paragraph  (b)(l)(ii),  or 
in  transfer  service  consistent  with  the 
requirements  of  (b)(l)(iii).  As  discussed 
earlier,  the  rationale  for  permitting  this 
usage  when  the  ventilation  system  is 
inoperative  is  that  trailing  units  are 
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typically  unoccupied,  and  so  no  harm 
would  come  frtsm  utilizing  the 
locomotive  in  that  position.  In  addition, 
the  exceptions  set  forth  in  section 
137(b)(l)(ii)  and  (iii)  require  the  carriers 
to  provide  access  to  adequate  facilities 
elsewhere,  and  so  employees  would  be 
using  ventilated  facilities  in  those 
circumstances. 

k Paragraph  (h)  of  section  137  provides 
at  if  the  sanitation  compartment  is  not 
equipped  with  a  door  that  closes  when 
pulled  shut  as  of  the  daily  inspection, 
the  door  must  be  repaired  prior  to 
Hepartiue,  or  the  locomotive  must  be 
moved  from  lead  position  to  trailing, 
transfer  service,  or  switching  service.  In 
addition,  this  paragraph  states  that  if  the 
modesty  lock,  required  to  be  present  in 
order  to  prevent  unintended  intrusion, 
is  defective  as  of  the  daily  inspection, 
the  locomotive  may  remain  in  use  in  the 
lead  so  long  as  the  lock  is  repaired  by 
the  date  on  which  the  next  92-day 
inspection  is  due.  (See  discussion  for 
§  229.139(e)  below.)  The  rationale  for 
this  requirement  is  that  the  first  priority 
for  cab  en^ployees  is  to  have  the  benefit 
of  a  door  that  closes  while  using  toilet 
facilities  for  each  assignment  in  a  lead 
locomotive  in  use.  Therefore,  the  door 
must  close  as  designed,  as  of  the  daily 
inspection.  So  long  as  the  compartment 
door  closes  as  it  should,  a  imit  with  a 
defective  modesty  lock  may  remain  in 
service  until  the  date  on  which  the  next 
92-day  inspection  is  required.  FRA 
believes  that  affirming  an  employee's 
expectation  of  privacy  while  using  toilet 
facilities  will  contribute  to  appropriate 
use  of  the  facilities  and  consequent  good 
health.  The  rule  balances  legitimate 
employee  privacy  needs,  by  requiring  a 
door  that  closes,  and  the  legitimate 
difficulties  associated  with  making  use 
of  a  locomotive  while  moving  it  to  the 
correct  repair  facility,  by  permitting  the 
locomotive  with  a  defective  modesty 
lock  to  remain  in  service  for  a  limited 
time  period. 

Paragraph  (i)  provides  that  all 
locomotives  which  are  equipped  with  a 
toilet  facility  on  the  effective  date  of  the 
final  sanitation  rule  must  retain  and 
maintain  those  toilet  facilities,  even 
where  the  locomotive  units  might  be 
relegated  to  switching  service  or  transfer 
service  where  toilet  facilities  are  not 
always  required  by  this  proposal.  There 
is  a  small  exception  to  this  proposed 
requirement,  which  involves  cabs  that 
are  not  occupied.  If  a  railroad 
downgrades  a  locomotive  to  "booster" 
or  "slug"  service,  removing  many  of  the 
interior  appurtenances  so  that  the  unit 
is  no  longer  intended  to  be  occupied  in 
movement,  the  carrier  may  also  remove 
the  toilet  facility.  Railroads  must  retain 
toilets  in  equipped  units  in  order  to 


provide  the  most  accommodating  access 
to  sanitation  facilities  available — an 
operable  toilet  on  board  the  locomotive. 
A  toilet  facility  on  the  locomotive  is 
preferable  to  one  along  the  right-of-way. 
Employees  can  utilize  it  as  the  need 
arises,  which  diminishes  the  risk  of 
health  problems.  They  would  not  be 
forced  to  leave  miming  equipment  on 
the  track  or  slow  planned  operations, 
which  can  create  safety  risks.  Also,  as 
older  locomotives  cascade  down  to  the 
Class  in  railroads,  this  requirement 
enhances  the  likelihood  that  small 
entities  will  inherit  locomotives 
equipped  with  toilet  facilities. 

Paragraph  (j)  requires  all  locomotives 
manufactured  after  the  effective  date  of 
this  rule  to  include  a  toilet  facility 
accessible  to  cab  employees  without 
walking  outside.  The  design  may 
require  walking  out  of  the  cab  into  other 
compartments  of  the  locomotive,  but 
walking  outside  to  use  the  toilet  is 
disfavored.  This  paragraph  prohibits 
railroads  fitjm  using  any  locomotive 
built  after  the  rule's  effective  date  unless 
it  is  so  designed.  This  paragraph  reflects 
FRA's  desire  that  all  cab  employees  will 
work  in  a  locomotive  equipped  with  a 
toilet  facility  in  the  futiire. 

There  are  two  narrow  exceptions  to 
this  standard  relating  to  switching  units 
that  are  built  exclusively  for  switching 
service  and  commuter  locomotives 
designed  exclusively  for  conunuter 
service.  With  respect  to  the  switching 
service  exception,  the  Working  Group 
and  FRA  recognize  that  units  that  are 
created  exclusively  for  yard  service  are 
often  too  small  and  oddly  shaped  to 
accommodate  a  toilet  facility.  Also, 
because  of  their  size  and  configuration, 
these  imits  are  not  used  on  long  hauls 
over  the  road  on  which  employees 
would  need  toilet  facilities  in  the  cab. 
Under  all  circumstances,  these  units 
would  be  used  in  yard  service,  where 
raifroad-provided  sanitation  facilities 
exist  along  the  right-of-way,  and  are 
available  for  employee  use.  New  units 
used  in  transfer  service  would  be 
required  to  be  fitted  with  toilet  facilities. 

Similarly,  the  Working  Group  and 
FRA  believe  that  commuter  operations 
provide  cab  employees  with  sufficient 
access  to  sanitation  facilities,  along  the 
right-of-way  and  elsewhere  on  the  train. 
Therefore,  FRA  believes  that  the  new 
construction  requirements  proposed  in 
this  paragraph  need  not  include 
commuter  locomotives. 

With  this  requirement,  FRA  does  not 
wish  to  chill  iimovation  in  the  design  of 
new  equipment,  but  believes  that  toilet 
facilities  should  be  located  in  close 
proximity  to  cab  employees  in  lead 
locomotives,  switching  service,  and 
transfer  service.  Members  of  the 


industry  agree  that  this  requirement  is 
appropriate. 

Finally,  §  229.137(k)  requires  that 
where  the  washing  system  in  place  on 
the  lead  locomotive  includes  the  use  of 
water,  the  water  must  be  potable.  This 
requirement  is  consistent  with  the 
principle  that  nOnpotable  water  should 
not  be  used  by  humans  for  personal 
cleanliness,  due  to  bacteria  that  may  be 
present.  As  discussed  above,  railroads 
may  use  waterless  soaps,  now  available 
conmiercially,  that  do  not  require  water; 
they  may  use  bottled  water  that  is 
potable;  or  they  may  use  water  in 
holding  tanks  located  in  the  toilet 
compartment,  so  long  as  it  meets  the 
safe  drinking  water  standards. 

Section  229.139    Sanitation,  Servicing 
Requirements 

Section  229.139  establishes  minimum 
servicing  standards  to  ensure  that 
sanitation  compartments  in  occupied 
locomotives  are  not  unsanitary  or 
defective.  Paragraph  (a)  states  that  the 
railroad  must  service  the  sanitation 
compartments  of  lead  locomotives  in 
use  so  that  they  are  sanitary.  This 
requiiement  means  that  the  floors,  toilet 
facility,  and  washing  system  must  be 
free  of  trash  and  waste.  It  is  reasonable 
to  expect  that,  as  a  locomotive  is  used, 
some  amount  of  dust  and  trash  would 
accimiulate.  However,  in  order  to  meet 
the  requirements  of  paragraph  (a),  the 
trash  must  be  removed  at  regular 
intervals,  and  used,  soiled  paper 
products  or  human  waste  may  not- be 
present  on  the  floor. 

As  drafted  in  the  NPRM,  paragraph  (b) 
of  section  139  required  that  all 
components  required  by  paragraph  (a)  of 
section  137  for  the  lead  locomotive  must 
be  present  consistent  with  the 
requirements  of  sections  137  and  139, 
and  must  be  maintained  so  that  they 
operate  as  intended.  FRA  did  not  dictate 
when  and  how  railroads  must  empty, 
clean,  and  service  toilets.  Members  of 
the  Working  Group  initially 
recommended  that  these  decisions  vary 
greatly  from  property  to  property,  and 
depend  on  weather  conditions,  degree 
of  use,  and  the  toilet  system  in  place. 
These  members  further  advised  that  a 
federal  standard  establishing  specific 
thresholds  and  time  limits  could  result 
in  unnecessary  costs  for  some  entities, 
and  could  actually  reduce  the  level  of 
safety  and  sanitation  on  others.  Based 
on  that  information,  FRA  proposed 
language  that  required  each  railroad  to 
develop  an  effective  servicing  program 
that  suits  the  traffic,  use,  weather, 
equipment  and  other  needs  of  the 
system  so  that  cab  employees  would  not 
be  exposed  to  full  toilet  bowls,  missing 
seats,  offensive  odors,  frozen  units,  dirty 
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floors,  ineffective  ventilation  systems,  or 
any  other  condition  that  could 
reasonably  be  deemed  unsanitary.  As  for 
mandating  specific  servicing 
requirements.  FRA  and  the  Working 
Group  determined  that  the  railroads,  in 
consultation  with  their  labor  forces,  are 
in  the  best  position  to  determine  when 
toilet  facilities  must  be  emptied  and 
cleaned.  These  decisions  are  based  on  a 
variety  of  factors,  including  degree  of 
use,  length  of  trip,  weather  conditions, 
size  of  crew,  and  the  specifications  of 
the  system  in  place.  However.  FRA 
stated  that  it  would  consider  more 
specific  requirements  for  servicing  the 
toilets  and  invited  comments. 

When  FRA  reconvened  the  Working 
Group  in  August  2001  to  discuss 
comments  to  the  NPRM.  members  raised 
several  questions  about  this  paragraph 
and  how  the  phrase  "operating  as 
intended"  would  be  enforced.  It  became 
clear  in  the  course  of  the  discussion  that 
there  were  a  variety  of  interpretations 
for  the  phrase.  Therefore,  the  railroads 
would  differ  in  their  determinations  of 
which  locomotives  could  remain  in  the 
lead  position,  cab  employees  would 
have  a  difficult  time  determining  what 
constituted  a  defect  to  be  listed  on  the 
daily  inspection  report,  and  FRA 
inspectors  would  probably  apply 
different  standards  across  the  industry 
in  enforcing  the  rule.  Given  this 
confusion,  FRA  and  the  Working  Group 
worked  to  list  general  factors  that  must 
exist  in  order  for  a  toilet  to  "operate  as 
intended".  This  list  has  been  added  to 
the  rule  text  in  this  paragraph,  and 
applies  to  any  compliant  toilet  system 
in  use  in  the  industry.  The  conditions 
are:  All  mechanical  systems  must 
function  as  designated;  water  must  be 
present  in  sufficient  amounts  to  permit 
flushing;  for  systems  that  use  chemicals 
for  treatment,  such  as  the  Microphor, 
the  chemicals  (chlorine  tablets  or  any 
comparable  oxidizing  agent)  must  be 
present;  and  the  bowl  must  be  free  of 
blockage  that  prevents  the  waste  ftom 
evacuating  the  bowl.  Paragraph  (c)  of 
section  139  states  that  any  unit  used  in 
switching  service,  transfer  service,  or  in 
the  trailing  position  that  is  equipped 
with  a  toilet  facility  must  be  sanitary  if 
the  locomotive  is  occupied.  This 
requirement  addresses  the  imits  that 
might  fall  within  the  exceptions 
proposed  in  §229.137{b)(l)(ii)  and 
(b)(l)(iii)  because  of  the  operations  they 
are  engaged  in,  but  nonetheless  possess 
a  toilet  facility  on  board.  If  that  is  the 
case,  employees  may  opt  not  to  use  the 
toilet  facility,  preferring  to  utilize  other 
facilities  along  the  right-of-way. 
However,  carriers  must  not  expose  these 
employees  to  unsanitary  conditions 


while  they  are  in  the  units.  Therefore, 
the  toilet  facilities  may  actually  be 
defective  while  the  unit  is  occupied,  but 
they  cannot  be  unsanitary. 

Paragraph  (d)  states  that  where  a 
locomotive  is  equipped  with  a  toilet 
facility  that  has  become  defective,  and 
the  locomotive  is  utilized  briefly  in 
switching  or  transfer  service  consistent 
with  the  requirements  of 
§§  229.137(b)(l)(ii)  and  (b){l)(iii),  the 
railroad  must  mark  the  toilet  facility  as 
defective.  The  locomotive  with  the 
defective,  but  sanitary,  toilet  facility  can 
be  used  in  switching  or  transfer  service 
for  a  period  not  to  exceed  10  calendar 
days  from  the  date  on  which  it  became 
defective,  at  which  time  it  must  be 
repaired.  However,  the  facility  must 
remain  sanitary  in  this  short  period 
while  the  locomotive  is  occupied.  The 
date  on  which  the  toilet  facility  became 
defective  must  be  noted  on  the  daily 
inspection  report,  so  that  the  unit  will 
be  repaired  within  the  prescribed  time 
period.  The  carriers  may  need  to 
institute  new  internal  procedures  to 
ensure  that  these  defects  are  corrected 
within  the  required  time  frame,  because 
(as  some  members  of  the  Working  Group 
have  suggested),  defects  that  need  not  be 
repaired  on  a  daily  basis,  as  §  229.21 
requires  with  many  defective 
conditions,  may  be  forgotten.  This  final 
rule  amends  §  229.21(a)  and  (b)  to 
permit  the  railroads  to  record  repairs 
electronically,  rather  than  on  the  daily 
inspection  report.  Several  carriers  noted 
that  they  ciirrently  employ  an  electronic 
tracking  system  of  defects  and  repairs, 
and  would  like  to  include  violations  of 
§§  229.137  and  229.139  in  the  existing 
electronic  program.  FRA  wishes  to 
facilitate  this  process,  and  so  long  as  the 
system  is  capable  of  being  audited,  FRA 
does  not  believe  it  is  necessary  to 
regulate  this  internal  mechanism  with 
great  specificity. 

During  this  10-day  period,  the 
exceptions  set  forth  for  switching  and 
transfer  service  apply,  and  so  the 
railroad  is  required  to  provide  the 
affected  cab  employees  access  to 
sanitation  facilities  that  meet  otherwise 
applicable  sanitation  standards.  (As 
discussed  previously,  these  defective 
luiits  may  also  be  utilized  in  trailing 
position  where  there  is  less  likelihood 
that  employees  will  be  affected  at  all.) 

Providing  that  these  defective  units 
can  remain  in  service  for  a  period  not 
to  exceed  10  calendar  days,  at  which 
time  they  must  be  repaired  or  used  in 
trailing  position,  is  consistent  with 
FRA's  and  the  Working  Group's  desire 
to  preserve  optimum  access  to 
sanitation  facilities  where  they  currently 
exist.  If  a  locomotive  is  equipped  with 
a  toilet  facility,  FRA  recognizes  that  it 


may  become  defective  and  yet  the 
locomotive  can  continue  to  operate 
without  jeopardizing  the  employee's 
health.  However,  the  toilet  facility 
should  not  be  allowed  to  remain 
defective  indefinitely.  The  Working 
Group  and  FRA  do  not  expect  the 
railroads  to  reassign  locomotives  from 
road  to  yard  service  solely  for  the 
purpose  of  circumventing  any  part  of 
this  regulation.  FRA  understands  that 
there  are  overriding  incentives  for 
railroads  to  keep  road  units  with 
defective  toilets  in  trailing  road  service 
until  the  next  periodic  inspection, 
rather  than  reassigning  them  to  yard 
service. 

The  10-day  period  was  selected  as  a 
result  of  Working  Group  discussions,  in 
which  the  carriers  noted  that  a  period  of 
10  days  may  be  required  to  get 
appropriate  parts  needed  for  repair  to 
remote  locations  where  these  defective 
units  may  be  situated.  FRA  invited 
comment  on  this  time  period,  and  the 
AAR  stated  that  shortening  it  might 
impede  the  railroad's  ability  to  correct 
defective  units.  Depending  on  where  a 
locomotive  is  situated  in  relation  to  a 
repair  point  and  the  nature  of  the  repair 
needed,  the  carriers  believe  ten  days  is 
an  appropriate  window  of  time.  There 
were  no  other  comments  on  this  issue. 

Paragraph  (e)  requires  the  railroad  to 
repair  a  defective  modesty  lock  prior  to 
the  next  92-day  inspection  that  the 
locomotive  is  subject  to,  pursuant  to  the 
requirements  of  part  229.  This  was 
recommended  by  all  members  of  the 
Working  Group  and  balances  the 
privacy  concerns  that  led  to  the  modesty 
lock  requirement,  against  the  industry's 
interest  in  keeping  otherwise  fit 
locomotives  in  service.  FRA  believes 
that  this  paragraph  reaches  a  reasonable 
accommodation  of  both  aims. 

In  addition  to  the  foregoing  issues,  the 
Working  Group  discussed  blue  signal 
protection  for  railroad  employees 
involved  in  servicing  the  sanitation 
compartment,  and  the  substance  of 
those  discussions  should  be  illuminated 
here.  FRA  issued  regulations  that 
require  protections  for  employees 
engaged  in  the  inspection,  testing, 
repair,  and  servicing  of  rolling 
equipment,  where  those  activities 
require  employees  to  work  on.  imder,  or 
between  equipment,  and  where  the 
danger  of  personal  injury  exists.  See  49 
CFR  part  218.  These  regulations  state 
that  "servicing"  does  not  include 
supplying  locomotives  with  sanitary 
supplies.  See  definition  of  "worker"  at 
49  CFR  218.5.  Therefore,  employees 
engaged  in  replenishing  toilet  paper  in 
the  sanitation  compartment  would  not 
be  "servicing"  the  locomotive  for 
purposes  of  part  218,  and  would  not 
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require  blue  signal  protection.  However, 
other  duties  that  employees  may  be 
engaged  in  relating  to  the  repair,  service, 
maintenance  or  emptying  of  the 
locomotive  toilet  facility  likely  would 
fall  within  the  scope  of  part  218  and  ' 
would  require  the  protections  set  forth 
there.  This  determination  may  depend 
on  the  toilet  system  in  place,  and  so 
each  raifroad  must  assess  the  need  for 
blue  signal  protection  on  its  property 
based  on  the  configuration  of  the  system 
in  place  and  the  functions  employees 
perform  relative  to  it. 

Finally,  this  rule  does  not  establish 
lighting  requirements  for  the  sanitation 
compartment.  The  existing  locomotive 
safety  standards  require  that  "Cab 
passageways  and  compartments  shall 
have  adequate  illumination."  See,  49 
CFR  229.127(b).  This  existing 
requirement  effectively  addresses  the 
need  for  lighting  in  the  sanitation 
compartment.  The  compartment  must 
be  illuminated  so  that  occupants  can 
clearly  see  all  appurtenances,  fixtures, 
and  items  present  within  the  toilet  area. 

Appendix 

J  FRA  amended  appendix  B  to  part  229, 
Schedule  of  Civil  Penalties,  to  include 
penalties  for  violations  of  the  provisions 
as  set  forth  in  this  rule.  Please  note  that 
reading  this  or  any  penalty  schedule 
may  be  confusing  without  first  reading 
the  corresponding  rule  text.  There  is 
very  limited  space  in  the  penalty 
schedule  to  describe  the  action  or 
omission  that  constitutes  a  violation  of 
a  particular  section  or  paragraph. 
Generally,  the  penalty  schedule  is 
provided  to  give  notice  of  the  tjrpical 
penalty  that  will  be  assessed  for  a 
violation.  When  there  is  not  enough 
space  to  list  the  way(s)  in  which  a 
paragraph  has  been  violated,  summaries 
of  the  requirement  or  forbidden  act  is 
provided.  If  in  doubt,  the  rule  text 
clearly  states  what  is  required,  and  the 
penalty  schedule  is  provided  to  indicate 
what  penalty  is  typically  assessed. 

Environmental  Impact 

I  FRA  has  evaluated  this  rule  in 
accordance  vrith  its  procedures  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321,  et  seq.)  and  related  directives.  The 
regulation  of  sanitation  facilities  on 
locomotives  gives  rise  to  two  potential 
environmental  concerns.  The  first 
relates  to  handling  chemicals  used  to 
treat  human  waste  while  in  transit  or  in 
storage  awaiting  permanent  disposal. 
These  chemical  substances  and 
employee  exposure  to  them  are 
currently  regulated  by  EPA  and  OSHA, 


respectively,  in  order  to  prevent 
degradation  of  the  environment  and 
harm  to  employees.  Nothing  in  this  final 
rule  alters  those  regulations,  which 
protect  the  environment  and  employees 
from  the  hazards  associated  with 
regulated  chemicals. 

The  second  concern  relates  to  the 
disposal  of  untreated  waste  along  the 
railroad  right-of-way,  which  would  give 
rise  to  potential  environmental  and 
employee  health  hazards.  As  FRA 
understands  it.  nearly  all  locomotives 
utilize  sanitation  systems  that  either 
treat  or  bum  the  waste  on  board  and 
release  products  that  do  not  introduce 
environmental  or  personal  safety 
hcizards;  or  haul  the  waste  in  treatment 
containers  to  a  site  where  it  is  removed 
and  stored  for  approved  processing.  In 
any  event,  regulations  promulgated  by 
the  FDA  prohibit  the  release  of 
imtreated  human  waste  along  the 
railroad  right-of-way.  and  nothing  in 
this  proposal  alters  that  requirement. 
Therefore.  FRA  has  determined  that  this 
rule  will  not  have  a  deleterious  impact 
on  the  environment. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures,  and  determined  to  be  non- 
significant under  both  Executive  Order 
12866  and  DOT  policies  and 
procedures.  44  FR  11034;  February  26. 
1979.  FRA  has  prepared  and  placed  in 
the  docket  a  regulatory  analysis 
addressing  the  economic  impact  of  this 
final  rule.  These  documents  may  be 
reviewed  and  downloaded  from  the 
Department's  electronic  docket  system 
or  photocopies  may  be  obtained  by 
submitting  a  written  request  to  the  FRA 
Docket  Clerk  at  Office  of  Chief  Counsel, 
Federal  Railroad  Administration.  400 
Seventh  Street.  SW.,  Washington,  DC 
20590. 

As  part  of  the  regulatory  impact 
analysis  FRA  has  assessed  quantitative 
measurements  of  costs  and  a  qualitative 
discussion  of  the  benefits  expected  from 
the  adoption  of  this  final  rule.  Over  a 
twenty  year  period,  the  Present  Value 
(PV)  of  the  estimated  costs  is  $70.1 
million. 

The  major  costs  anticipated  from 
adopting  this  final  rule  include:  the  on- 
going maintenance  and  servicing  of 
toilet  facilities  that  are  not  currently 
being  serviced  properly;  an  increase  in 
the  daily  inspection  burden  to  include 
additional  components  of  the  sanitation 
compartment;  and  providing  for  a 
separate  trash  receptacle  in  the 
sanitation  compartment  and  the  removal 


of  the  trash  receptacles  in  regular 
intervals. 

The  major  benefits  anticipated  from 
implementing  this  final  rule  include: 
guaranteed  access  to  sanitary  facilities; 
assurance  that  toilet  facilities  are 
maintained  in  a  clean  and  sanitary 
maimer;  and  the  assurance  that  cab 
employees  will  have  potable  water  to 
use.  In  addition,  railroads  should  incur 
some  savings  itora  having  a  national 
and  uniform  regulation  governing 
sanitation  facilities.  In  the  long-term  the 
FRA  should  see  a  decrease  in 
complaints  and  correspondence  related 
to  toilet  facilities. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(the  Act)  (5  U.S.C.  601  et  seq.)  requires 
a  review  of  proposed  and  final  rules  to 
assess  their  impact  on  small  entities. 
FRA  has  prepared  and  placed  in  the 
docket  a  Regulatory  Flexibility 
Assessment  (RFA)  which  assesses  the 
small  entity  impact.  These  documents 
may  be  reviewed  and  downloaded  from 
the  Department's  electronic  docket 
system  or  photocopies  may  be  obtained 
by  submitting  a  written  request  to  the 
FRA  Docket  Clerk  at  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration.  400  Seventh  Street, 
SW..  Washington.  DC  20590. 

The  U.S.  Small  Business 
Administration  (SBA)  stipulates  in  its 
"Size  Standards"  that  the  largest  a 
raifroad  business  firm  that  is  "for- 
profit"  may  be.  and  sjill  be  classified  as 
a  "small  entity"  is  1,500  employees  for 
"Line-Haul  Operating  Railroads,"  and 
500  employees  for  "Switching  and 
Terminal  Establishments."  "Small 
entity,"  is  defined  in  the  Act  as  a  small- 
business  concern  that  is  independently 
owned  and  operated,  and  is  not 
dominant  in  its  field  of  operation.  SBA's 
"size  standards"  may  be  altered  by 
federal  agencies  after  consultation  with 
SBA  and  in  conjunction  with  public 
comment.  Pursuant  to  that  authority, 
FRA  has  published  an  interim  policy 
which  formally  establishes  "small 
entities"  as  being  railroads  that  meet  the 
line  haulage  revenue  requirements  of  a 
Class  in  raifroad.  Currently,  the  revenue 
requirements  are  $20  million  or  less  in 
annual  operating  revenue.  The  $20 
million  limit  is  based  on  the  Surface 
Transportation  Board's  (STB's) 
threshold  of  a  Class  HL  railroad,  which 
is  adjusted  by  applying  the  railroad 
revenue  deflator  adjustment.  See,  49 
CFR  part  1201.  In  its  policy  statement, 
FRA  applied  this  same  dollar  limit  to 
determine  when  a  railroad  shipper  or 
contractor  is  a  small  entity  for  purposes 
of  the  Act  and  the  RFA.  FRA  proposed 
to  use  this  alternative  definition  of 
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"small  entity"  for  this  rulemaking  in  the 
NPRM.  FRA  received  no  comments  on 
the  definition,  and  so  FRA  continues  to 
apply  this  definition  to  the  final  rule. 

hi  this  proceeding,  there  are  over  550 
small  railroads  that  could  potentially  be 
affected  by  these  standards.  FRA 
estimates  that  small  railroads  own 
approximately  3.500  locomotives.  In 
addition,  the  Agency  estimates  that  only 
about  one-third  of  these  or  less  have  a 
toilet  facility  on  them.  FRA  does  not 
expect  this  final  rule  to  impose  a 
significant  burden  on  small  railroads. 
This  is  because  these  railroads  are 
provided  an  exemption  from  the 
requirement  to  have  a  functioning  toilet 
in  any  lead  occupied  locomotive,  if  the 
railroad  provides  employee  access  to 
facilities  at  frequent  intervals. 

The  impacts  from  this  final  rule  are 
primarily  a  result  of  some  of  the 
compliance  requirements  for 
locomotives  _that  have  functioning  toilet 
facilities.  The  most  significant  impacts 
arise  from  complying  with  the 
sanitation  compartment  requirements, 
including  providing  a  trash  receptacle, 
marking  defective  toilet  facilities,  and 
conducting  the  daily  inspection.  Most 
small  railroads  own  locomotives  that 
never  had  toilet  facilities  on  them,  or 
previously  had  them  removed.  FRA 
estimates  that  only  six  percent  of  the 
Regulatory  Impact  Analysis'  (RIA)  total 
cost  over  20  years  would  impact  small 
railroads. 

The  requirement  in  the  final  rule  that 
will  impact  small  railroads  the  most  is 
providing  cab  employees  ready  access  to 
appropriate  toilet  facilities.  This 
standard  means  that  small  railroads 
must  arrange  for  en  route  access  to  toilet 
facilities  for  cab  employees.  The  RIA 
has  estimated  that  there  would  be  a  2- 
hour  burden  per  affected  railroad  during 
the  first  year  of  implementation.  In 
aggregate,  this  burden  is  estimated  to 
cost  approximately  $22,000.  The  burden 
for  the  following  years  is  only  30 
minutes  per  railroad  per  year  to  modify 
the  toilet  facility  arrangements.  FRA 
understands  that  it  is  common  practice 
today  for  Class  01  railroads  to  comply 
with  the  general  requirements  of 
providing  ready  access.  Currently,  it  is 
customary  for  a  small  railroad  to 
transport  a  crew  member  bom  a 


CFR  section 


229.137(d)— Sanitation— Locomotive  Defec- 
tive or  Unsanitary  Toilet  Facility  Placed  in 
Trailing  Service— Clear  Markings— Un- 
available for  Use. 

229.137(e) — Sanitation — Locomotive  Defec- 
tive Toilet  Facility— Clear  Markings— Un- 
available for  Use. 


locomotive  without  a  toilet  to  sanitary 
facilities  upon  request.  Hence,  the 
concept  of  providing  ready  access  to 
toilet  facilities  is  not  a  new  or 
significant  burden  for  most  Class  III 
railroads. 

The  Class  III  exemption  from  the 
requirement  to  have  a  toilet  facility  in 
the  lead  occupied  locomotive  is 
provided  to  ensure  that  a  feasible  lower 
cost  alternative  is  available  for  affected 
small  entities  that  need  it.  FRA  and  the 
Working  Group  understood  the 
difficulties  of  retrofitting  older 
locomotive  units  and  saw  no  reason  to 
imduly  burden  small  railroads  so  long 
as  access  can  be  provided  by  alternative 
means.  The  Working  Group  believed 
that  this  alternative  is  both  necessary 
and  acceptable. 

In  order  to  determine  the  significance 
of  the  economic  impact  for  the  final 
rule's  RFA,  FRA  invited  comments  from 
all  interested  parties  concerning  the 
potential  economic  impact  on  small 
entities  caused  by  this  final  rule  during 
the  notice  of  proposed  rulemaking  stage. 
The  Agency  has  considered  the  lack  of 
comments  and  data  it  received  in 
making  a  decision  on  the  RFA  for  the 
final  rule.  Thus,  FRA  concludes  and 
certifies  that  this  final  rule  is  not 
expected  to  have  an  "significant" 
economic  impact  on  a  "substantial" 
number  of  small  entities. 

Federalism 

FRA  analyzed  this  rulemaking 
proceeding  according  to  the  principles  . 
of  Executive  Order  13132 
("Federalism"),  which  was  in  effect 
when  the  final  rule  was  prepared.  FRA 
has  determined  that  this  final  rule  may 
have  federalism  implications.  FRA's 
final  sanitation  standards  preempt  all 
state  efforts  to  regulate  the  nature  and 
type  of  access  to  sanitation  facilities  for 
cab  employees.  Further,  FRA's  final 
sanitation  standards  preempt  the 
maintenance  of  sanitation  facilities 
located  on  board  trains.  As  was 
discussed  in  the  NPRM  (See.  66  FR 
137),  the  Locomotive  Inspection  Act  has 
been  interpreted  to  occupy  the  field  of 
locomotive  safety,  including  the 
regulation  of  appurtenances  in 
locomotives,  such  as  toilets. 
Nonetheless,  some  state  regulatory 


Respondent  universe 


Class  I  &  II  railroads 


Class  I  &  II  railroads 


Total  annual 
responses 


15.600  notk»s 


15,600  notnes 


bodies  have  promulgated  and  enforce 
state  standards  that  require  toilet 
facilities  in  locomotive  cabs.  FRA's 
sanitation  standards  preempt  those  state 
standards.  FRA  believes  this  regulatory 
action  is  warranted,  however,  based  on 
principles  of  interstate  commerce  and 
the  need  for  imiformity  of  national 
standards.  In  addition,  some  State 
agencies  have  expressed  the  need  for 
f^eral  regulation  in  this  area  to  provide 
uniform  treatment  and  to  prevent 
situations  in  which  employees  work 
without  sanitation  facilities  where  the 
State  is  powerless  to  enforce  its 
requirements,  due  to  operation  of  the 
occupational  safety  and  health  and 
railroad  safety  laws. 

Consistent  with  the  requirements  of 
Executive  Order  13132,  FRA  has 
consulted  with  State  agencies  during  the 
course  of  this  rulemaking.  This  was 
achieved  primarily  through  the  full 
RSAC  Committee,  which  includes 
representatives  of  State  interests.  FRA 
briefed  the  RSAC  members  on  several 
occasions  concerning  this  standard,  ■ 
published  notices  concerning  it,  and 
held  a  public  hearing.  None  of  the  States 
or  their  representative  organizations 
raised  concerns  about  any  aspect  of  this 
standard.  FRA  made  every  effort  to 
cover  the  subject  matter 
comprehensively  so  that  the  federal 
standard  does  not  provide  less 
protection  than  any  of  the  individual 
state  standards,  and  to  prevent 
preemption  of  a  state  law  or  rule 
without'replacing  it  with  a  comparable 
federal  standard.  The  States  have 
supported  FRA's  rulemaking  proceeding 
on  sanitation  facilities  for  locomotive 
cab  employees. 

Paperwork  Statement — Locomotive  Cab 
Sanitation  Standards 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  vmder  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq.  The 
sections  that  contain  the  new 
information  collection  requirements  and 
the  estimated  time  to  fulfill  each 
requirement  are  as  follows: 


Average  tinne 
per  response 
(in  seconds) 


90 


90 


Total  annual 
txjrden  tiours 


390 


390 


Total  annual 
txjrden  cost 


$9,750 


9.750 
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CFR  section 


229.139(d) — Servicing — Locomotive  Used  in 
Transfer/Switching  Service  with  Defective 
Toilet  Facility— Date  Defective. 


Respondent  universe 


Class  I  &  II  railroads 


All  estimates  include  the  time  for 
reviewing  instructions;  searching 
existing  data  sources;  gathering  or 
maintaining  the  needed  data;  and 
reviewing  the  information.  Pursuant  to 
44  U.S.C.  3506(c)(2)(B),  the  FRA  solicits 
comments  concerning:  whether  those 
information  collection  requirements  are 
necessary  for  the  proper  performance  of 
the  function  of  FRA,  including  whether 
the  information  has  practical  utility;  the 
accimicy  of  FRA's  estimates  of  the 
bvirden  of  the  information  collection 
requirements;  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  whether  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
collection  of  information  requirements 
should  direct  them  to  the  Office  of 
Management  and  Budget.  FRA  Desk 
Officer,  Washington,  DC  20503.  OMB  is 
required  to  make  a  decision  concerning 
the  collection  of  information 
requirements  contained  in  this  final  rule 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

FRA  hereby  provides  notice  that  it 
cannot  impose  a  penalty  on  persons  for 
violating  information  collection 
requirements  (ICRs)  which  do  not 
display  a  current  OMB  control  nimiber, 
if  required.  FRA  intends  to  obtain 
current  OMB  control  numbers  for  any 
new  ICRs  resulting  from  this  rulemaking 
action  prior  to  the  effective  date  of  the 
agency's  final  rule.  The  OMB  control 
number,  when  assigned,  will  be 
aimoimced  by  separate  notice  in  the 
Federal  Register. 

List  of  Subjects  in  49  CFR  Part  229 

Locomotives,  Penalties,  Railroad 
'      safety.  Sanitation. 

I  For  the  reasons  set  forth  in  the 
preamble,  49  CFR  part  229  is  amended 
as  follows: 


Total  annual 
responses 


93,600  notations 


Average  time 
per  response 
(in  seconds) 


30 


Total  annual 
burden  fiours 


780 


Total  annual 
burden  cost 


19,500 


PART  229— RAILROAD  LOCOMOTIVE 
SAFETY  STANDARDS 

1.  The  authority  citation  for  part  229 
continues  to  read  as  followsj 

Authority:  49  U.S.C.  20102-03,  20133. 
20137-38.  20143.  20701-03,  21301-02. 
21304;  49  CFR  1.49. 

2.  Section  229.5  is  amended  by 
adding  in  alphabetical  order  new 
definitions  of  "Commuter  service", 
"Commuter  work  train",  "Modesty 
lock",  "Other  short-haul  passenger 
service",  "Potable  water",  "Sanitary", 
"Sanitation  compartment",  "Switching 
service*',  "Toilet  facility",  "Transfer 
service",  "Unsanitary",  and  "Washing 
system'. 

§229.5    Definitions. 

*        *        *        *        » 

Commuter  service  means  the  type  of 
railroad  service  described  under  the 
heading  "Commuter  Operations"  in  49 
CFR  part  209,  Appendix  A. 

***** 

Commuter  work  train  is  a  non- 
revenue  service  train  used  in  the 
administration  and  upkeep  service  of 
the  commuter  railroad. 

***** 

Modesty  lock  means  a  latch  that  can 
be  operated  in  the  normal  maimer  only 
from  within  the  sanitary  compartment, 
that  is  designed  to  prevent  entry  of 
another  person  when  the  sanitary 
compartment  is  in  use.  A  modesty  lock 
may  be  designed  to  allow  deliberate 
forced  entry  in  the  event  of  an 
emergency. 
***** 

Other  short-haul  passenger  service 
means  the  type  of  railroad  service 
described  imder  the  heading  "Other 
short-haul  passenger  service"  in  49  CFR 
»  part  209,  Appendix  A. 

Potable  water  means  water  that  meets 
the  requirements  of  40  CFR  part  141,  the 
Environmental  Protection  Agency's 
Primary  Drinking  Water  Regulations,  or 
water  that  has  been  approved  for 
drinking  and  washing  purposes  by  the 
pertinent  state  or  local  audiority  having 
jurisdiction.  For  purposes  of  this 
section,  commercially  available,  bottled 
drinking  water  is  deemed  potable,  water. 
***** 

Sanitary  means  lacking  any  condition 
in  which  any  significant  amoimt  of  filth. 


trash,  or  human  waste  is  present  in  such 
a  maimer  that  a  reasonable  person 
would  believe  that  the  condition  might 
constitute  a  health  hazard;  or  of  strong, 
persistent,  chemical  or  human  waste 
odors  sufficient  to  deter  use  of  the 
facility,  or  give  rise  to  a  reasonable 
concern  with  respect  to  exposure  to 
hazardous  fumes.  Such  conditions 
include,  but  are  not  limited  to,  a  toilet 
bowl  filled  with  human  waste,  soiled 
toilet  paper,  or  other  products  used  in 
the  toilet  compartment,  that  are  present 
due  to  a  defective  toilet  facility  that  will 
not  flush  or  otherwise  remove  the  waste; 
visible  human  waste  residue  on  the 
floor  or  toilet  seat  that  is  present  due  to 
a  toilet  facility  that  overflowed;  an 
accimiulation  of  soiled  paper  towels  or 
soiled  toilet  paper  on  the  floor,  toilet 
facility  or  sink;  an  accumulation  of 
visible  dirt  or  human  waste  on  the  floor, 
toilet  facility,  or  sink;  and  strong, 
persistent  chemical  or  human  waste 
odors  in  the  compartment. 

Sanitation  compartment  means  an 
enclosed  compartment  on  a  raifroad 
locomotive  that  contains  a  toilet  facility 
for  employee  use. 
***** 

Switching  service  means  the 
classification  of  railroad  freight  and 
passenger  cars  according  to  commodity 
or  destination;  assembling  cars  for  train 
movements;  changing  the  position  of 
cars  for  purposes  of  loading,  unloading, 
or  weighing;  placing  locomotives  and 
cars  for  repair  or  storage;  or  moving  rail 
equipment  in  connection  with  work 
service  that  does  not  constitute  a  train 
movement. 

Toilet  facility  means  a  system  that 
automatically  or  on  command  of  the 
user  removes  human  waste  to  a  place 
where  it  is  treated,  eliminated,  or 
retained  such  that  no  solid  or  non- 
treated  liquid  waste  is  thereafter 
permitted  to  be  released  into  the  bowl, 
iirinal,  or  room  and  that  prevents 
harmful  discharges  of  gases  or  persistent 
offensive  odors. 

Transfer  service  means  a  freight  train 
that  travels  between  a  point  of  origin 
and  a  point  of  final  destination  not 
exceeding  20  miles  and  that  is  not 
performing  switching  service. 

Unsanitary  means  naving  any 
condition  in  which  any  significant 
amount  of  filth,  trash,  or  human  waste 
is  present  in  such  a  manner  that  a 
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reasonable  person  would  believe  that 
the  condition  might  constitute  a  health 
hazard:  or  strong,  persistent,  chemical 
or  human  waste  odors  sufficient  to  deter 
use  of  the  facility  or  to  give  rise  to  a 
reasonable  concern  with  respect  to 
exposure  to  hazardous  fumes.  Such 
conditions  include,  but  are  not  limited 
to,  a  toilet  bowl  filled  with  human 
waste,  soiled  toilet  paper,  or  other 
products  used  in  the  toilet 
compartment,  that  are  present  due  to  a 
defective  toilet  facility  that  will  not 
flush  or  otherwise  remove  the  waste; 
visible  human  waste  residue  on  the 
floor  or  toilet  seat  that  is  present  due  to 
a  toilet  facility  that  overflowed;  an 
accumulation  of  soiled  paper  towels  or 
soiled  toilet  paper  on  the  floor,  toilet 
facility,  or  sink;  an  accumulation  of 
visible  dirt  or  human  waste  on  the  floor, 
toilet  facility,  or  sink;  and  strong 
persistent  chemical  or  human  waste 
odors  in  the  compartment. 

Washing  system  means  a  system  for 
use  by  railroad  employees  to  maintain 
personal  cleanliness  that  includes  a 
secured  sink  or  basin,  water, 
antibacterial  soap,  and  paper  towels;  or 
antibacterial  waterless  soap  and  paper 
towels;  or  antibacterial  moist  towelettes 
and  paper  towels;  or  any  other 
combination  of  suitable  antibacterial 
cleansing  agents. 

3.  Section  229.9  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  229.9    Movement  of  non-complying 
locomotives. 

***** 

(g)  Paragraphs  (a),  (b).  and  (c)  of  this 
section  shall  not  apply  to  sanitation 
conditions  covered  by  §§  229.137  and 
229.139.  Sections  229.137  and  229.139 
set  forth  specific  requirements  for  the 
movement  and  repair  of  locomotives 
with  defective  sanitation  compartments. 

4.  Section  229.21  is  amended  by 
removing  the  fourth  and  fifth  sentences 
of  paragraph  (a)  and  adding  in  their 
place  three  new  sentences  and  by 
removing  the  fourth  sentence  of 
paragraph  (b)  and  adding  in  its  place 
three  new  sentences  to  read  as  follows: 

§229.21    Daily  inspection. 

(a)  *  *  *  Except  as  provided  in 
§§  229.9,  229.137,  and  229.139,  any 
conditions  that  constitute  non- 
compliance with  any  requirement  of 
this  part  shall  be  repaired  before  the 
locomotive  is  used.  Except  with  respect 
to  conditions  that  do  not  comply  with 
§  229.137  or  §  229.139,  a  notation  shall 
be  made  on  the  report  indicating  the 
nature  of  the  repairs  that  have  been 
made.  Repairs  made  for  conditions  that 
do  not  comply  with  §  229.137  or 


§  229.139  may  be  noted  on  the  report,  or 
in  electronic  form.  *   *  * 

(b)  *  *  *  Except  as  provided  in 
§§  229.9,  229.137,  and  229.139,  any 
conditions  that  constitute  non- 
compliance with  any  requirement  of 
this  part  shall  be  repaired  before  the 
locomotive  is  used.  Except  with  respect 
to  conditions  that  do  not  comply  with 
§  229.137  or  §  229.139,  a  notation  shall 
be  made  on  the  report  indicating  the 
nature  of  the  repairs  that  have  been 
made.  Repairs  made  for  conditions  that 
do  not  comply  with  §  229.137  or 
§  229.139  may  be  noted  on  the  report,  or 
in  electronic  form.  *   *   * 

5.  Sections  229.137  and  229.139  are 
added  to  subpart  C  to  read  as  follows: 

§  229.1 37    Sanitation,  general 
requirements. 

(a)  Sanitation  compartment.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  all  lead  locomotives  in  use  shall 
be  equipped  with  a  sanitation 
compartment.  Each  sanitation 
compartment  shall  be: 

(1)  Adequately  ventilated; 

(2)  Equipped  with  a  door  that: 
(i)  Closes,  and 

(ii)  Possesses  a  modesty  lock  by  [18 
months  after  publication  of  the  final 
rule); 

(3)  Equipped  with  a  toilet  facility,  as 
defined  in  this  part: 

(4)  Equipped  with  a  washing  system, 
as  defined  in  this  part,  unless  the 
railroad  otherwise  provides  the  washing 
system  to  employees  upon  reporting  for 
duty  or  occupying  the  cab  for  duty,  or 
where  the  locomotive  is  equipped  with 
a  stationary  sink  that  is  located  outside 
of  the  sanitation  compartment; 

(5)  Equipped  with  toilet  paper  in 
sufficient  quantity  to  meet  employee 
needs,  unless  the  railroad  otherwise 
provides  toilet  paper  to  employees  upon 
reporting  for  duty  or  occupying  the  cab 
for  duty;  and 

(6)  Equipped  with  a  trash  receptacle, 
unless  the  railroad  otherwise  provides 
portable  trash  receptacles  to  employees 
upon  reporting  for  duty  or  occupying 
the  cab  for  duty. 

(b)  Exceptions.  (1)  Paragraph  (a)  of 
this  section  shall  not  apply  to: 

(i)  Locomotives  engaged  in  commuter 
service  or  other  short-haul  passenger 
service  and  commuter  work  trains  on 
which  employees  have  ready  access  to 
railroad-provided  sanitation  facilities 
outside  of  the  locomotive  or  elsewhere 
on  the  train,  that  meet  otherwise 
applicable  sanitation  standards,  at 
frequent  intervals  during  the  course  of 
their  work  shift; 

(ii)  Locomotives  engaged  in  switching 
service  on  which  employees  have  ready 
access  to  railroad-provided  sanitation 


facilities  outside  of  the  locomotive,  that 
meet  otherwise  applicable  sanitation 
standards,  at  frequent  intervals  during 
the  course  of  their  work  shift; 

(iii)  Locomotives  engaged  in  transfer 
service  on  which  employees  have  ready 
access  to  railroad-provided  sanitation 
facilities  outside  of  the  locomotive,  that 
meet  otherwise  applicable  sanitation 
standards,  at  fi'equent  iritervals  during 
the  course  of  their  work  shift: 

(iv)  Locomotives  of  Class  III  railroads 
engaged  in  operations  other  than 
switching  service  or  transfer  service, 
that  are  not  equipped  with  a  sanitation 
compartment  as  of  June  3,  2002.  Where 
an  unequipped  locomotive  of  a  Class  III 
railroad  is  engaged  in  operations  other 
than  switching  or  transfer  service, 
employees  shall  have  ready  access  to 
railroad-provided  sanitation  facilities 
outside  of  the  locomotive  that  meet 
otherwise  applicable  sanitation 
standards,  at  frequent  intervals  during 
the  course  of  their  work  shift,  or  the 
railroad  shall  arrange  for  enroute  access 
to  such  facilities; 

(v)  Locomotives  of  tourist,  scenic, 
historic,  or  excursion  railroad 
operations,  which  are  otherwise  covered 
by  this  part  because  they  are  not 
propelled  by  steam  power  and  operate 
on  the  general  railroad  system  of 
transportation,  but  on  which  employees 
have  ready  access  to  railroad-provided 
sanitation  facilities  outside  of  the 
locomotive,  that  meet  otherwise 
applicable  sanitation  standards,  at 
frw^uent  intervals  during  the  course  of 
their  work  shift;  and 

(vi)  Except  as  provided  in  §  229.14  of 
this  part,  control  cab  locomotives 
designed  for  passenger  occupancy  and 
used  in  intercity  push-pull  service  that 
are  not  equipped  with  sanitation 
facilities,  where  employees  have  ready 
access  to  railroad-provided  sanitation  in 
other  passenger  cars  on  the  train  at 
frequent  intervals  during  the  course  of 
their  work  shift. 

(2)  Paragraph  {a)(3)  of  this  section 
shall  not  apply  to: 

(i)  Locomotives  of  a  Class  I  railroad 
which,  prior  to  [the  effective  date  of  this 
section),  were  equipped  with  a  toilet 
'facility  in  which  human  waste  falls  via 
gravity  to  a  holding  tank  where  it  is 
stored  and  periodically  emptied,  which 
does  not  conform  to  the  definition  of 
toilet  facility  set  forth  in  this  section. 
For  these  locomotives,  the  requirements 
of  this  section  pertaining  to  the  type  of 
toilet  facilities  required  shall  be 
effective  as  these  toilets  become 
defective  or  are  replaced  with 
conforming  units,  whichever  occurs 
first.  All  odier  requirements  set  forth  in 
this  section  shall  apply  to  these 
locomotives  as  of  June  3,  2002;  and 
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(ii)  With  respect  to  the  locomotives  of 
a  Class  I  raihoad  which,  prior  to  June  3, 
2002,  were  equipped  with  a  sanitation 
system  other  than  the  units  addressed 
by  paragraph  (b)(2)(i)  of  this  section, 
that  contains  and  removes  human  waste 
by  a  method  that  does  not  conform  with 
the  definition  of  toilet  facility  as  set 
forth  in  this  section,  the  requirements  of 
this  section  pertaining  to  the  type  of 
toilet  facilities  shall  apply  on 
locomotives  in  use  on  July  1,  2003. 
However,  the  Class  I  railroad  subject  to 
this  exception  shall  not  deliver 
locomotives  with  such  sanitation 
systems  to  other  railroads  for  use,  in  the 
lead  position,  during  the  time  between 
June  3,  2002,  and  July  1.  2003.  All  other 
requirements  set  forth  in  this  section 
shall  apply  to  the  locomotives  of  this 
Class  I  railroad  as  of  June  3,  2002. 

(c)  Defective,  unsanitary  toilet  facility; 
prohibition  in  lead  position.  Except  as 
provided  in  paragraphs  (c)(1)  through 
(5)  of  this  section,  if  the  railroad 
determines  during  the  daily  inspection 
required  by  §  229.21  that  a  locomotive 
toilet  facility  is  defective  or  is 
unsanitary,  or  both,  the  railroad  shall 
not  use  the  locomotive  in  the  lead 
position.  The  railroad  may  continue  to 
use  a  lead  locomotive  with  a  toilet 
facility  that  is  defective  or  unsanitary  as 
of  the  daily  inspection  only  where  all  of 
the  following  conditions  are  met: 

(1)  The  unsanitary  or  defective 
condition  is  discovered  at  a  location 
where  there  are  no  other  suitable 
locomotives  available  for  use,  ie.,  where 
it  is  not  possible  to  switch  another 
locomotive  into  the  lead  position,  or  the 
location  is  not  equipped  to  clean  the 
sanitation  compartment  if  unsanitary  or 
repair  the  toilet  facility  if  defective; 

(2)  The  locomotive,  while 
noncompliant,  did  not  pass  through  a 
location  where  it  could  have  been 
cleaned  if  unsanitary,  repaired  if 
defective,  or  switched  with  another 
compliant  locomotive,  since  its  last 
daily  inspection  required  by  this  part; 

(3)  Upon  reasonable  request  of  a 
locomotive  crewmember  operating  a 
locomotive  with  a  defective  or 
unsanitary  toilet  facility,  the  railroad 
arranges  for  access  to  a  toilet  facility 
outside  the  locomotive  that  meets 
otherwise  applicable  sanitation 
standards; 

(4)  If  the  sanitation  compartment  is 
unsanitary,  the  sanitation  compartment 
door  shall  be  closed  and  adequate 
ventilation  shall  be  provided  in  the  cab 
so  that  it  is  habitable;  and 

(5)  The  locomotive  shall  not  continue 
in  service  in  the  lead  position  beyond  a 
location  where  the  defective  or 
unsanitary  condition  can  be  corrected  or 
replaced  v«th  another  compliant 


locomotive,  or  the  next  daily  inspection 
required  by  this  part,  whichever  occurs 
first. 

(d)  Defective,  unsanitary  toilet  facility; 
use  in  trailing  position.  If  the  railroad 
determines  during  the  daily  inspection 
required  by  §  229.21  that  a  locomotive 
toilet  facility  is  defective  or  is 
unsanitary,  or  both,  the  railroad  may  use 
the  locomotive  in  trailing  position.  If  the 
raihoad  places  the  locomotive  in 
trailing  position,  they  shall  not  haul 
employees  in  the  unit  unless  the 
sanitation  compartment  is  made 
sanitary  prior  to  occupancy.  If  the  toilet 
facility  is  defective  and  the  unit 
becomes  occupied,  the  railroad  shall 
clearly  mark  the  defective  toilet  facility 
as  unavailable  for  use. 

(e)  Defective,  sanitary  toilet  facility; 
use  in  switching,  transfer  service.  If  the 
railroad  determines  during  the  daily 
inspection  required  by  §  229.21  that  a 
locomotive  toilet  facility  is  defective, 
but  sanitary,  the  railroad  may  use  the 
locomotive  in  switching  service,  as  set 
forth  in  paragraph  (b)(l)(ii)  of  this 
section,  or  in  transfer  service,  as  set 
forth  in  paragraph  lb)(l)(iii)  of  this 
section  for  a  period  not  to  exceed  10 
days.  In  this  instance,  the  railroad  shall 
clearly  mark  the  defective  toilet  facility 
as  unavailable  for  use.  After  expiration 
of  the  10-day  period,  the  locomotive 
shall  be  repaired  or  used  in  the  trailing 
position. 

(f)  Lack  of  toilet  paper,  washing 
system,  trash  receptacle.  If  the  railroad 
determines  during  the  daily  inspection 
required  by  §  229.21  that  the  lead 
locomotive  is  not  equipped  with  toilet 
paper  in  sufficient  quantity  to  meet 
employee  needs,  or  a  washing  system  as 
required  by  paragraph  (a)(4)  of  this 
section,  or  a  trash  receptacle  as  required 
by  paragraph  (a)(6)  of  this  section,  the 
locomotive  shall  be  equipped  with  these 
items  prior  to  departure. 

(g)  Inadequate  ventilation.  If  the 
railroad  determines  during  the  daily 
inspection  required  by  §  229.21  that  the 
sanitation  compartment  of  the  lead 
locomotive  in  use  is  not  adequately 
ventilated  as  required  by  paragraph 
(a)(1)  of  this  section,  the  railroad  shall  " 
repair  the  ventilation  prior  to  departure, 
or  place  the  locomotive  in  trailing 
position,  in  switching  service  as  set 
forth  in  paragraph  (b)(l  )(ii)  of  this 
section,  or  in  transfer  service  as  set  forth 
in  paragraph  (b)(l)(iii)  of  this  section. 

(h)  Door  closure  and  modesty  lock.  If 
the  railroad  determines  during  the  daily 
inspection  required  by  §  229.21  that  the 
sanitation  compartment  on  the  lead 
locomotive  is  not  equipped  with  a  door 
that  closes,  as  required  by  paragraph 
(a)(2)(i)  of  this  section,  the  raihoad  shall 
repair  the  door  prior  to  departure,  or 


place  the  locomotive  in  trailing 
position,  in  switching  service  as  set  . 
forth  in  paragraph  (b)(l)(ii)  of  this 
section,  or  in  transfer  service  as  set  forth 
in  paragraph  (b)(l)(iii)  of  this  section.  If 
the  railroad  determines  during  the  daily 
inspection  required  by  §  229.21  that  the 
modesty  lock  required  by  paragraph 
(a)(2)(ii)  of  this  section  is  defective,  the 
modesty  lock  shall  be  repaired  pursuant 
to  the  requirements  of  §  229.139(e). 

(i)  Equipped  units;  retention  and 
maintenance.  Except  where  a  railroad 
downgrades  a  locomotive  to  service  in 
which  it  will  never  be  occupied,  where 
a  locomotive  is  equipped  with  a  toilet 
facility  as  of  [the  effective  date  of  the 
final  rule],  the  raihoad  shall  retain  and 
maintain  the  toilet  facility  in  the 
locomotive  consistent  with  the 
requirements  of  this  part,  including 
locomotives  used  in  switching  service 
pursuant  to  paragraph  (b)(l)(ii)  of  this 
section,  and  in  transfer  service  pursuant 
to  paragraph  (b)(l)(iii)  of  this  section. 

(j)  Newly  manufactured  units;  in-cab 
facilities.  All  locomotives  manufactured 
after  June  3,  2002,  except  switching 
units  built  exclusively  for  switching 
service  and  locomotives  built 
exclusively  for  commuter  service,  shall 
be  equipped  with  a  sanitation 
compartment  accessible  to  cab 
employees  without  exiting  to  the  out-of- 
doors  for  use.  No  railroad  may  use  a 
locomotive  built  after  June  3,  2002.  that 
does  not  comply  with  this  subsection. 

(k)  Potable  water.  The  railroad  shall 
utilize  potable  water  where  the  washing 
system  includes  the  use  of  water. 

§229.139    Sanitation,  servicing 
requirements. 

(a)  The  sanitation  compartment  of 
each  lead  locomotive  in  use  shall  be 
sanitary. 

(b)  All  components  required  by 

§  229.137(a)  for  the  lead  locomotive  in 
use  shall  be  present  consistent  with  the 
requirements  of  this  part,  and  shall 
operate  as  intended  such  that: 

(1)  All  mechanical  systems  shall 
function; 

(2)  Water  shall  be  present  in  sufficient 
quantity  to  permit  flushing; 

(3)  For  those  systems  that  utilize 
chemicals  for  treatment,  the  chemical 
(chlorine  or  other  comparable  oxidizing 
agent)  used  to  treat  waste  must  be 
present;  and 

(4)  No  blockage  is  present  that 
prevents  waste  from  evacuating  the 
bowl. 

(c)  The  sanitation  compartment  of 
each  occupied  locomotive  used  in 
switching  service  pursuant  to 

§  229.137(b)(l)(ii),  in  transfer  service  i 
piu-suant  to  §  229.137(b)(l)(iii).  or  in  a 
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trailing  position  when  the  locomotive  is 
occupied,  shall  be  sanitary. 

(d)  Where  the  railroad  uses  a 
locomotive  pursuant  to  §  229.137(e)  in 
switching  or  transfer  service  with  a 
defective  toilet  facility,  such  use  shall 
not  exceed  10  calendar  days  from  the 


date  on  which  the  defective  toilet 
facility  became  defective.  The  date  on 
which  the  toilet  facility  becomes 
defective  shall  be  entered  on  the  daily 
inspection  report. 

(e)  Where  it  is  determined  that  the 
modesty  lock  required  by  §  229.137(a)(2) 


is  defective,  the  railroad  shall  repair  the 
modesty  lock  on  or  before  the  next  92- 
day  inspection  required  by  this  part. 

6.  Appendix  B  of  part  229  is  amended 
by  adding  entries  for  §§  229.137  and 
229.139  to  the  Schedule  of  Civil 
Penalties  to  read  as  follows: 


APPENDIX  B  TO  Part  229.— Schedule  of  Civil  Penalties 


Section 


Subpart  C— Sataty  Raqulraments 


Violation 


Willful  viola- 
tion^ 


229.137    Sanitation,  general: 

(a)  Sanrtation  compartment  in  lead  unit,  complete  failure  to  provide  required  items 

(1)  Ventilation  

(2)  Door  missing 

(2)(i)  Door  doesn't  close 

(2)(ii)  No  modesty  lock  • - 

(3)  Not  equipped  witti  toilet  in  lead 

(4)  Not  equipped  witfi  washing  system 

(5)  Lacl<  of  paper 

(6)  Lack  of  trash  receptacle  

(b)  Exceptions: 

(1)(i)  Commuter  sen/ice,  failure  to  meet  conditk)ns  of  exceptkxi  ..: 

(1)(ii)  Switching  service,  failure  to  meet  conditk>ns  of  exception  

(1)(iii)  Transfer  service,  failure  to  meet  conditions  of  exception 

(1)(iv)  Class  III,  faHure  to  meet  conditkxis  of  exception  

(1)(v)  Tourist,  failure  to  meet  corKlitkxis  of  exceptkxi  

(1)(vi)  Control  cab  k)conx)tive,  failure  to  meet  corKlitk)ns  of  exceptkxi  

(2)  Noncompliant  toilet  

(c)  Defective/unsanrtary  toilet  in  lead  unit 

(1-5)  Failure  to  meet  conditions  of  exception  

(d)  Defective/unsanitary  unit;  failure  to  meet  conditkxis  for  trailing  positkxi  

(e)  Defective/sanitary  unit;  failure  to  meet  conditions  for  switching/transfer  servfce 

(f)  Paper,  washing,  trash  hoWer;  failure  to  equip  prior  to  departure  

(g)  Inadequate  ventilation;  failure  to  repair  or  move  prior  to  departure _ 

(h)  Door  ctosure/modesty  took,  failure  to  repair  or  move  

(i)  Failure  to  retain/maintain  of  equipped  units  

(j)  Failure  to  equip  new  units/in-cab  facility 

(k)  Failure  to  provkle  potable  water  

229.139    Servkang  requirements; 

(a)  Lead  occupied  unit  not  sanitary 

(b)  Components  not  present/operating  

(c)  Occupied  unit  in  switching,  transfer  servtee,  in  trailing  position  not  sanitary 

<d)  Defective  unit  used  more  tfian  10  days 

(e)  Failure  to  repair  defective  modesty  k>ck 


$5,0CX) 
2,500 
2,000 
1,000 
1,000 
5,000 
1,000 
1,000 
1,000 


$10,000 
5,000 
4,000 
2,000 
2,000 
10,000 
2,000 
2,000 
2,000 


2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

5,000 

10,000 

?500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

1,000 

2,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

2.500 

5,000 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

1,000 

2,000 

Issued  in  Washington,  DC,  on  March  22, 
2002. 

Allan  Rutter, 
Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Admlnlatratlon 

49  CFR  Part  533 

[Docket  No.  NHTSA-2001-11048] 

RIN  2127-Ai68 

Light  Truck  Average  Fuel  EcorK)my 
StaiKlard,  Model  Year  2004 

action:  Final  rule. 


SUMMARY:  This  final  rule  establishes  the 
average  fuel  economy  standard  for  light 


trucks  manufactured  in  the  2004  model 
year.  Chapter  329  of  Title  49  of  the 
United  States  Code  requires  the 
issuance  of  this  standard.  The  standard 
for  all  light  trucks  manufactured  by  a 
manufacturer  is  set  at  20.7  mpg  for  the 
2004  model  year. 

DATES:  The  amendment  is  effective  May 
6,  2002.  Petitions  for  reconsideration 
must  be  submitted  within  30  days  of 
publication. 

ADDRESSES:  Petitions  for  reconsideration 
should  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590. 
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FOR  FURTHER  INFORMATION  CONTACT:  For 

non-legal  issues,  call  Ken  Katz,  Office  of 
Planning  and  Consumer  Programs,  at 
(202)  366-0846,  facsimile  (202)  493- 
2290,  electronic  mail 
kkatz@nhtsa.dot.gov.  For  legal  issues, 
call  Otto  Matheke,  Office  of  the  Chief 
Counsel,  at  202-366-5263. 
SUPPLEMENTARY  INFORMATION: 
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I.  Plain  Language 

J.  Executive  Order  13045 

K.  National  Technology  Transfer  and 

Advancement  Act 
L.  Department  of  Energy  Review 

L  Background 

In  December  1975,  during  the 
aftermath  of  the  energy  crisis  created  by 
the  oil  embargo  of  1973-74,  Congress 
enacted  the  Energy  Policy  and 
Conservation  Act.  Congress  included  a 
provision  in  that  Act  establishing  an 
automotive  fuel  economy  regulatory 
program.  That  provision  added  a  new 
title,  title  V,  "hnproving  Automotive 
Efficiency,"  to  the  Motor  Vehicle 
Information  and  Cost  Saving  Act  (the 
Act).  Title  V  provides  for  the 
establishment  of  average  fuel  economy 
standards  for  cars  and  light  trucks.  Title 
V  has  been  codified  without  substantive 
change  as  Chapter  329  of  Title  49  of  the 
United  States  Code. 

1  Section  32902(a)  of  Chapter  329 
requires  the  Secretary  of  Transportation 


to  issue  light  truck  fuel  economy 
standards  for  each  model  year. 
Standards  are  required  to  be  set  at  least 
18  months  prior  to  the  beginning  of  the 
model  year.  The  Act  provides  that  the 
fuel  economy  standards  are  to  be  set  at 
the  maximum  feasible  average  fuel 
economy  level.  In  determining 
maximum  feasible  average  fuel  economy 
level,  the  Secretary  is  required  under 
section  32902(f)  of  the  Act  to  consider 
four  factors:  technological  feasibility; 
economic  practicability;  the  effect  of 
other  Federal  motor  vehicle  standards 
on  fuel  economy;  and  the  need  of  the 
nation  to  conserve  energy.  (The 
Secretary  of  Transportation  delegated 
responsibility  for  the  automotive  fuel 
economy  program  to  the  Administrator 
of  NHTSA  (41  FR  25015,  June  22, 
1976)). 

From  1995  until  very  recently,  the 
standards-setting  process  for  light  truck 
CAFE  standards  was  affected  by 
restrictions  imposed  in  the  Department 
of  Transportation's  annual 
Appropriations  Acts.  These  Acts 
provided  that  none  of  the  funds  were 
available  to  prepare,  propose,  or 
promulgate  any  regulations  prescribing 
CAFE  standards  in  any  model  year  that 
differed  from  standards  previously 
promulgated.  This  meant  that  the 
agency  was  unable  to  spend  any  funds 
for  the  collection  and  analysis  of  data 
relating  to  CAFE  levels.  During  this  time 
period,  the  agency  established  the 
required  light  truck  CAFE  standards  at 
the  level  of  20.7  mpg,  the  level  of  the 
last  light  truck  CAFE  standard  it  had 
previously  promulgated  under  the  usual 
statutory  criteria.  Because  we  had  no 
other  course  of  action,  we  determined 
that  issuing  notices  of  proposed 
rulemaking  (NPRMs)  during  this  time 
period  was  unnecessary  and  contrary  to 
the  public  interest. 

On  July  10,  2001,  U.S.,  Secretary  of 
Transportation  Mineta  sent  a  letter  to 
Congress  requesting  that  the  Department 
be  allowed  to  begin  the  rulemaking 
process  for  future  CAFE  standards 
immediately.  The  restrictions  ended 
with  the  enactment  of  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  FY  2002. 
However,  this  did  not  take  place  until 
December  18,  2001,  a  time  so  close  to 
the  April  1,  2002  date  by  which  the  MY 
2004  light  truck  CAFE  standard  must  be 
issued  as  to  preclude  the  agency  from 
preparing  the  customary  detailed  Actual 
and  analytical  foundation  for  a  CAFE 
rulemaking. 

On  January  24,  2002,  we  published  in 
the  Federal  Register  (67  FR  3470)  an 
NPRM  to  establish  the  MY  2004  light 
truck  fuel  economy  standard  at  20.7 
mpg,  the  level  of  the  MY  1996-2003 


standards.  This  proposed  standard 
reflected  the  absence  of  any  current 
information  or  analysis  regarding  the 
impact  of  any  change  in  CAFE  stemdards 
and  the  capabilities  of  manufacturers. 
We  Tidnetheless  invited  comments  on 
the  maximum  feasible  level  of  average 
fuel  economy,  including  comments  as  to 
whether  motor  vehicle  manufacturers 
could,  with  the  limited  leadtime 
available  and  product  plans  essentially 
established,  achieve  a  level  higher  than 
20.7  mpg  in  MY  2004. 

We  note  that  on  February  7,  2002,  we 
published  in  the  Federal  Register  (67 
FR  5767)  a  request  for  comments 
relating  to  a  variety  of  issues  concerning 
fuel  economy  improvements  for  MY 
2005-2010.  The  purpose  of  this  request 
is  to  acquire  detailed  information  to 
assist  the  agency  in  developing'a 
proposal  for  model  years  beyond  2004. 
In  that  document,  we  also  requested 
conunents  concerning  the  recent 
National  Academy  of  Sciences  (NAS) 
study  on  the  effectiveness  and  impact  of 
CAFE  standards.  Through  the  request 
for  comments  and  other  means  we 
anticipate  preparing  the  customary 
detailed  factual  and  analytical 
foimdation  for  establishing  fuel 
economy  standards  in  future  years. 

In  response  to  the  January  24,  2002 
NPRM  concerning  the  MY  2004  light 
truck  CAFE  standard,  the  agency 
received  comments  from  General  Motors 
(CM),  Ford,  DaimlerChrysler  (DC),  the 
National  Automobile  Dealers 
Association  (NAD A),  a  number  of  public 
interest  groups,  including  Public 
Citizen,  and  one  religious  organization. 

n.  Summary  of  Decision 

Based  on  our  analysis,  we  are 
establishing  an  average  fuel  economy 
standard  of  20.7  mpg  for  MY  2004  light 
trucks.  As  we  indicated  in  the  NPRM, 
we  were  precluded  from  collecting  and 
analyzing  information  regarding 
potential  changes  in  fuel  economy 
standards  from  1995  to  mid-December 
2001.  This  factor,  along  with  the 
statutory  requirement  to  issue  the  2004 
model  year  standard  not  less  than  18 
months  before  the  model  year  begins, 
limited  the  information  we  were  able  to 
gather  and  the  analysis  we  were  able  to 
perform  in  setting  the  MY  2004 
standard.  Additionally,  we  note  that  the 
relatively  short  leadtime  for  the  2004 
model  year  precludes  significant 
changes  beyond  those  that 
manufacturers  have  already  planned. 

In  evaluating  manufacturers'  fuel 
economy  capabilities  for  the  2004  model 
year,  we  have  been  largely  restricted  to 
publicly  available  information,  the 
information  contained  in  the 
manufacturer  comments  submitted  in 
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response  to  the  NPRM.  and  the 
information  contained  in  comments 
submitted  by  other  interested  parties.  As 
the  agency  was  foreclosed  until  mid- 
December  2001  from  collecting  the 
detailed  information  regarding 
manufacturer  capabilities  and  product 
capabilities  that  are  required  to  perform 
an  in-depth  analysis  of  manufacturer 
capabilities,  future  product  plans,  and 
the  measures  that  can  be  implemented 
to  improve  fuel  economy  that  are 
normally  examined  in  the  process  of 
establishing  fuel  economy  standards, 
much  of  our  analysis  is  based  on  the 
comments  submitted  by  vehicle 
manufacturers.  Nonetheless,  we  have 
analyzed  the  information  available  to  us 
and  applied  the  four  factors  we  are 
required  by  statute  to  consider  in 
determining  the  maximum  feasible  fuel 
economy  level  for  the  2004  model  year. 

m.  Comments  in  Response  to  the 
NPRM 

NHTSA  received  approximately  130 
public  comments  in  response  to  the 
NPRM.  Private  citizens  submitted  the 
overwhelming  majority  of  these 
comments.  As  indicated  above.  Ford, 
GM,  and  DC  submitted  comments. 
While  these  manufacturers  produce  the 
majority  of  light  trucks  sold  in  the 
United  States,  a  number  of  other  light 
truck  producers,  including  Nissan  and 
Toyota,  did  not  submit  comments. 
Similarly,  smaller  light  truck 
manufacturers,  who  would  also  be 
affected  by  the  2004  model  year 
standard,  did  not  provide  comments. 
Comments  were  also  received  from  the 
National  Automobile  Dealers 
Association  (NADA),  PubUc  Citizen, 
Frontiers  of  Freedom  (FOF),  The  Small 
Business  Survival  Committee  (SBSC) 
and  The  Environmental  Ministries  of 
Southern  California  (EMSC). 

Most  of  the  commenters  supported 
establishing  the  2004  light  truck 
standard  at  a  higher  level  than  the  20.7 
mpg  level  proposed  in  the  NPRM. 
Individuals  submitted  the  majority  of 
the  comments  supporting  a  higher 
standard.  Many  of  these  individual 
commenters  also  supported  higher 
CAFE  standards  for  passenger  cars  as 
well,  advocated  a  single  standard  for 
cars  and  trucks  to  close  what  was 
commonly  referred  to  as  the  "SUV 
Loophole,"  and  cited  the  existence  of 
hybrid  vehicles  and  other  technological 
developments  as  evidence  that 
manufacturers  can  achieve  higher  light 
truck  CAFE  levels.  Some  of  these 
conmienters  suggested  specific  CAFE 
levels  for  MY  2004,  while  others 
suggested  future  levels  and  the 
timeframe  for  achieving  these  levels. 
Individuals  advocating  an  increase  in 


the  standard  cited  a  number  of  reasons 
in  support  of  an  increase,  including 
environmental,  energy  and  national 
security  concerns.  Approximately  15  of 
the  commenters  specifically  mentioned 
the  events  of  September  11th  and 
reliance  on  imported  petroleum  as 
support  for  increasing  CAFE  levels. 
Private  individuals  who  did  not  support 
an  increase  in  the  light  truck  fuel 
economy  standard  indicated  their  belief 
that  increases  in  light  truck  fuel 
economy  would  result  in  decreased 
safety,  reduced  utility  of  light  vehicles, 
a  reduced  number  of  available  light 
trucks,  and  prevent  vehicle 
manufacturers  from  providing 
sufficiently  powerful  vehicles  to  serve 
as  tow  vehicles  and  work  trucks. 

Among  the  trade  associations,  public 
interest,  and  religious  groups  submitting 
comments,  three — NADA.  FOF,  and 
SBSC — agreed  with  the  proposed  2004 
standard  or  advocated  a  lower  standard. 
The  FOF  and  SBSC  cited  safety 
concerns  and  the  economic  effects  of 
raising  the  standard  beyond  20.7  mpg  as 
support  for  not  increasing  the  standard. 
In  addition,  FOF  stated  that  Americans 
living  in  rural  areas  have  a  particular 
need  for  sufficiently  large  and  powerful 
trucks  for  work,  farming  and  recreation. 
NADA  argued  that  increasing  the 
standard  would  also  cause  economic 
hardship  and  would  conflict  with 
consiuner  demand  for  larger  and  more 
powerful  vehicles. 

Public  Citizen  and  EMSC  disagreed 
with  the  agency's  proposal.  EMSC 
argued  that  small  increases  in  fuel 
economy  are  technologically  feasible 
and  desirable.  In  particular,  EMSC 
argued  that  hybrid  technology  used  in 
cars  could  be  applied  to  light  trucks. 
I*ublic  Citizen  argued  that  the  auto 
industry  has  the  capacity  to  sell  a  fleet 
with  an  average  fuel  economy  well 
above  the  current  standard,  even  within 
the  time  constraints  imposed  by  the 
rulemaking  process.  In  support  of  this 
argument.  Public  Citizen  stated  that,  in 
July  2000,  Ford  announced  that  it 
planned  to  improve  the  average  fuel 
economy  of  its  SUV  fleet  by  25  percent 
by  2005.  Public  Citizen  also  stated  that 
General  Motors  and  DC  echoed  that 
pledge.  Assuming  that  the  industry  was 
continuing  to  adhere  to  those  pledges. 
Public  Citizen  stated  that  manufacturers 
could  comply  with  a  2004  standard 
above  20.7  mpg  and  advocated  that  the 
agency  set  it  at  21.5  mpg  or,  in  the 
alternative,  at  20.9  mpg. 

Public  Citizen  statedthat  certain 
technological  improvements  could  be 
made  that  would  improve  fuel 
efficiency.  Citing  suggestions  made  by 
the  Union  of  Concerned  Scientists 
(UCS)  in  its  report  "Drilling  in  Detroit- 


Tapping  Automaker  Ingenuity  to  Build 
Safe  and  Efficient  Automobiles,"  Public 
Citizen  argued  that  drivetrain 
improvements,  reductions  in  parasitic 
losses,  decreased  rolling  resistance  euid 
other  new  technologies  could  be  applied 
to  improve  efficiency.  Even  in  the  short 
term,  according  to  Public  Citizen,  small 
gains  could  be  made  if  optional 
equipment  was  removed  from  vehicles 
that  are  using  increasingly  efficient 
engines  and  transmissions.  In  addition, 
although  acknowledging  that  NHTSA 
had  been  constrained  by  Congress  in  the 
past.  Public  Citizen  contended  that  the 
agency  proposed  represented  an 
abdication  of  the  agency's  statutory  duty 
to  set  fuel  economy  standards  at  the 
maximum  feasible  level. 

The  comments  submitted  by  DC,  Ford 
and  GM  all  supported  the  agency's 
proposal.  DC  stated  it  agreed  that 
NHTSA  did  not,  in  the  case  of  the  2004 
light  truck  standard,  have  sufficient 
time  to  collect  and  analyze  any  new 
data.  The  company  also  indicated  that 
the  design  and  configiiration  of  its 
product  line  for  the  2004  model  year 
could  not  be  modified  to  add  any 
technologies  to  improve  fuel  efficiency. 
In  addition.  DC  strongly  supported 
extension  of  the  dual-fuel  vehicle  credit 
program  and  noted  that  the  continuation 
of  this  program  would  have  an  impact 
on  the  company's  ability  to  meet  the 
2004  model  year  standard.  Finally, 
citing  the  National  Academy  of  Sciences 
CAFE  report,  DC  stated  that  any 
modifications  to  the  existing  standard  of 
20.7  mpg  would  have  to  be  based  on  a 
realistic  assessment  of  the  lead  time 
needed  by  vehicle  manufacturers  to 
institute  design  changes  to  improve  fuel 
economy.  Given  what  was  described  as 
an  inability  to  accommodate  any  change 
in  the  2004  light  truck  fuel  economy 
standard,  DC  stated  that  any  changes  to   • 
the  light  truck  CAFE  standard  would 
have  a  severe  financial  impact  and 
could  cause  the  company  to  reduce 
product  offerings,  close  plants,  and  lay- 
off workers. 

Ford  also  supported  the  agency's 
proposal,  arguing  that  20.7  mpg  is  the 
maximum  feasible  light  truck  CAFE 
standard  for  the  2004  model  year.  Ford 
concurred  in  NHTSA's  assertion  that 
events  did  not  leave  the  agency  in  a 
position  to  collect  and  analyze  any  new 
data.  Moreover,  Ford  stated  that  its  2004 
product  plans  are  now  fixed  and  that  it 
would  be  impossible  to  add  any  fuel 
economy  related  technology  to  its  2004 
vehicles.  The  company  also  stated  that 
any  increase  in  CAFE  standards  for  the 
2004  model  year  would  degrade  Ford's 
financial  health  and  cause  them  to 
reduce  product  offerings. 


I   «  *         1  .Ma 


rtf  i<m-. 


A«_:i    A     <>nno  y  Diiloc   anri   Ro<nilatinn.« 


Federal  Register / Vol.  67,  No.  65 /Thursday,  April  4,  2002 /Rules  and  Regulations 16055 


GM  also  stated  that  it  could  not 
achieve  a  light  truck  CAFE  higher  than 
20.7  mpg  in  the  2004  model  year.  In 
fact,  GM  said  that  it  projects  that  the 
average  fuel  economy  of  its  2004  light 
truck  fleet  will  be  lower  than  20.7  mpg, 
if  CAFE  credits  resulting  from  its  dual 
fuel  vehicles  are  excluded.  It  did  not, 
however,  quantify  the  possible  shortfall 
or  explain  the  reasons  for  it.  As  is  the 
case  with  the  other  manufacturers 
submitting  comments,  GM  stated  that  its 
product  lines  and  final  designs  for  the 
2004  model  year  are  already  fixed  and 
not  susceptible  to  change.  GM  also 
stated  that  it  believed  that  sufficient 
time  did  not  exist  for  NHTSA  to  gather 
data  and  perform  analysis  sufficient  to 
show  that  a  standard  higher  than  20.7 
mpg  is  feasible.  GM  contrasted  the 
limited  information  in  the  record  for 
this  rulemaking  with  the  extensive 
information  that  NHTSA  recently 
requested  to  aid  it  in  addressing  the 
light  truck  fuel  economy  stemdards  for 
the  2005-2010  model  years.  (67  FR 
5767) 

TV.  Technological  Feasibility 

One  of  the  factors  that  Section 
32902(f)  directs  NHTSA  to  consider  in 
establishing  fuel  economy  standards  is 
the  technological  feasibility  of  the 
improvements  in  fuel  efficiency  that  are 
required  for  manufacturers  to  meet  that 
standard.  As  NHTSA  has  been 
foreclosed  from  collecting  detailed 
information  regarding  manufacturer 
capabilities,  it  may  only  consider  the 
potential  for  technological 
improvements  in  a  general  fashion.  As 
a  number  of  commenters  have 
indicated,  there  are  a  niunber  of 
technologies  that  offer  promise  for  gains 
in  fuel  efficiency.  These  include  hybrid- 
electric  drive  trains,  integrated  starter- 
generators,  variable  valve  timing, 
improved  combustion  management, 
aerodynamic  improvements,  reductions 
in  friction  losses,  and  advanced 
transmissions,  including  continuously 
variable  transmissions  (CVT's). 

In  the  absence  of  detailed  information 
from  vehicle  manufactiu"ers,  including 
proprietary  information  that  is  not 
otherwise  available,  the  agency  is 
unable  to  determine  which,  if  any,  of 
these  technologies  are  included  in 
future  product  plans  and  either  could  or 
would  be  incorporated  in  2004  model 
year  trucks.  NlfTSA  is  aware,  as  Public 
Citizen  pointed  out  in  its  comments, 
that  Ford  and  other  manufactiu-ers 
pledged  in  2000  to  volimtarily  improve 
SUV  fuel  efficiency  by  MY  2005. 
NHTSA  does  not  know  precisely  which 
combination  of  measures  these 
manufacturers  contemplated  using  to 
meet  this  pledge  or  the  degree  to  which 


increasing  consiuner  demand  for  larger, 
heavier,  and  more  powerful  vehicles 
impacted  on  any  assumptions  that  these 
pledges  may  have  been  based  on.  None 
of  those  manufactiuers  discussed  the 
status  of  the  pledges  about  SUV  fuel 
economy  in  their  comments.  However, 
all  of  the  manufacturers  responding  to 
the  NPRM  indicated  that  the  maximum 
level  of  average  fuel  economy  for  all  of 
thefr  light  trucks,  not  just  their  SUVs, 
for  the  2004  model  year  would  be  20.7 
mpg. 

NHTSA  does  not  possess  the 
information  required  to  analyze  or 
question  the  assertions  made  by  Ford, 
DC,  and  GM  that  the  maximum  average 
fuel  economy  their  light  truck  fleets  can 
achieve  in  the  2004  model  year  is  20.7 
mpg.  As  already  noted,  NHTSA  lacks 
detailed  information  on  the  extent  to 
which  the  manufacturers  are  using  the 
various  available  fuel  efficiency 
improving  technologies  in  their  current 
light  truck  models  and  the  extent  to 
which  they  plan  to  use  them  in  the  2004 
model  year.  Many  commenters 
indicated  a  belief  that  manufactiuers 
could  achieve  a  higher  level  through  the 
implementation  of  new  technologies. 
However,  NHTSA  does  not  have  the 
information  necessary  to  determine  if 
manufactiuers  can  incorporate  these 
technologies  into  their  MY  2004  light 
trucks  given  the  short  leadtime. 

In  fact,  all  the  manufacturers  stated 
that  one  constraint  on  their  ability  to 
improve  fuel  economy  was  the  lack  of 
leadtime  for  implementing 
improvements  in  fuel  economy.  The  , 
agency  recognizes,  as  it  has  in  the  past, 
that  the  leadtime  necessary  to  design 
tools  and  test  components  to  implement 
a  technological  advance  once  the 
technology  is  deemed  to  be  feasible  is 
not  less  than  30  to  36  months  (See  59 
FR  16313,  April  6,  1994).  This  is  further 
complicated  by  the  long  model  lives  of 
vehicles  in  the  light  truck  segment.  The 
lack  of  available  leadtime  before  the 
beginning  of  the  2004  model  year 
indicates  that  most,  if  not  all,  potential 
improvements  in  fuel  efficiency  that  are 
not  already  designed  into  2004  models 
coiUd  not  now  be  used  in  these  vehicles. 

Public  Citizen  also  suggested  that 
rather  than  use  improvements  in  fuel 
efficiency  to  decrease  fuel  consumption, 
manufacturers  have  taken  the 
opportimity  to  increase  vehicle  weight 
and  content  to  boost  sales  and  increase 
profits.  If,  as  Public  Citizen  suggests, 
short-term  gains  in  fuel  economy  could 
be  gained  by  basing  increases  in  the  fuel 
economy  standard  on  the  removal  of 
optional  equipment,  NHTSA  has  npt 
had  sufficient  time  or  information  to 
assess  the  feasibility,  practicability  or 
effectiveness  of  such  an  approach. 


V.  Effect  of  Other  Federal  Standards  on 
Fuel  Economy 

In  determining  the  maximum  feasible 
fuel  economy  level,  the  agency  must 
take  into  consideration  the  potential 
effects  of  other  Federal  standards.  The 
following  section  discusses  other 
government  regulations,  both  in  process 
and  recently  completed,  that  may  have 
an  impact  on  fuel  economy  capability. 

A.  Safety  Standards 

1.FMVSS138 

On  July  26,  2001 ,  NHTSA  published     • 
in  the  Federal  Register  (66  FR  38982)  a 
notice  of  proposed  rulemaking 
containing  a  proposal  to  require  tfre 
pressiu«  monitoring  systems  on 
passenger  cars,  multipiupose  vehicles, 
trucks,  and  buses  with  a  gross  vehicle 
weight  rating  of  10,000  pounds  or  less. 
This  proposal  was  issued  in  response  to 
a  requirement  contained  in  the 
Transportation  Recall  Enhancement, 
Accountability  and  Documentation  Act 
of  2000  (TREAD).  The  TREAD  Act 
further  requires  that  the  tire  pressiu« 
monitoring  system  requirements  take 
effect  two  years  after  the  final  rule  is 
issued.  Although  NHTSA  has  not  yet 
issued  this  final  rule,  it  anticipates 
doing  so  in  the  near  future.  Therefore, 
the  tire  pressure  monitoring  system 
requirements  will  apply  to  2004  model 
year  light  trucks.  In  its  Preliminary 
Regulatory  Evaluation  for  the  tire 
pressure  monitoring  system  rulemaking, 
the  agency  estimated  weight  increases 
per  vehicle  associated  with  tire  pressure 
monitoring  systems  as  being  not  more 
than  one  pound.  As  this  weight  increase 
is  negligible,  the  tire  pressure 
monitoring  system  requirements  are  not 
likely  to  have  any  CAFE  impact. 

We  note  that  correct  tire  pressure 
improves  a  vehicle's  fuel  economy. 
Thus,  the  addition  of  tire  pressure 
monitoring  systems  will  improve  real 
world  fuel  economy  by  warning  drivers 
about  tires  that  are  significantly 
imderinflated.  This  will  not  result  in  a 
CAFE  improvement  for  manufacturers, 
however,  aS  a  vehicle's  fuel  economy  for 
CAFE  purposes  is  determined  by  a 
detailed  test  procediue  that  includes 
specifications  for  tire  pressure. 

2.  FMVSS  201 

On  April  5,  2000,  NHTSA  published 
in  the  Federal  Register  (65  FR  17482).an 
NPRM  proposing  to  modify  test 
procedures  and  to  extend  the  upper 
interior  impact  requirements  of  FMVSS 
201  to  certain  door  frames  and  seat  belt 
mounting  structures  to  passenger  car, 
trucks,  multipurpose  vehicles,  and 
buses  with  a  GVWR  of  10,000  pounds  or 
less.  The  agency  proposal  specified  that 
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the  new  requirements  would  become 
effective  180  days  after  pubUcation  of  a 
final  rule.  The  proposed  extension 
would  require  that  certain  vertical 
surfaces  on  doors  of  vehicles  with  doors 
that  close  together  without  an 
intervening  pillar  and  vertical  seat  belt 
moimting  structiires  meet  the  same 
impact  requirements  applicable  to  the 
pillars  found  on  more  conventional 
designs. 

The  agency  has  not  yet  issued  a  final 
rule.  Comments  received  in  response  to 
the  NPRM  suggested  that  the  proposed 
effective  date  did  not  provide  sufficient 
leadtime  for  manufacturers  to  respond 
to  the  new  requirements.  This  request 
for  additional  leadtime  is  presently 
under  consideration  by  the  agency. 
Although  no  determination  has  yet  been 
made  regarding  this  issue,  the  extension 
of  the  impact  requirements  to  door 
frames  and  seat  belt  mounting  structures 
could  become  effective  before  or  during 
the  2004  model  year.  The  safety 
countermeasures  required  to  meet  the 
upper  interior  impact  requirements  of 
FMVSS  201  do  not  impose  a  significant 
weight  penalty.  The  agency's  estimate  of 
the  additional  weight  required  to  meet 
the  requirements  of  Standard  201 
contained  in  the  Final  Economic 
Assessment  prepared  at  the  time  of  the 
issuance  of  the  final  rule  establishing 
the  upper  interior  requirements  (60  FR 
43031)  estimated  an  increase  in  total 
vehicle  weight  of  2.29  to  5.59  pounds 
for  installation  of  countermeasures  in 
the  entire  vehicle.  As  the  proposed 
extension  of  these  requirements  to  door 
frames  and  seat  belt  mounting  structures 
applies  only  to  these  discrete 
components  rather  than  the  entire  upper 
interior,  the  weight  penalty  associated 
with  installing  countermeasures  on 
these  structvires  would  be  less  than  one 
pound  per  vehicle.  This  added  weight 
will  have  a  minimal  impact  on  vehicle 
fuel  economy. 

3.  FMVSS  225 

On  March  5, 1999.  NHTSA  published 
in  the  Federal  Register  (64  FR  10786)  a 
final  rule  establishing  a  new  safety 
standard  requiring  the  installation  of 
dedicated  child  restraint  anchorage 
systems  in  passenger  cars,  multipurpose 
vehicles,  and  trucks  with  a  GVWR  of 
8.500  pounds  or  less  and  buses  with  a 
GVWR  of  10.000  pounds  or  less.  On  July 
31,  2000.  NHTSA  published  a  response 
to  petitions  for  reconsideration  of  the 
March  5. 1999  final  rule  that  extended 
the  effective  date  of  the  new  anchorage 
requirements  to  September  1.  2004. 
Because  model  years  for  CAFE  purposes 
begin  on  October  1 .  these  new 
requirements  would  apply  to  vehicles 
that  must  meet  the  2004  model  year 


light  truck  fuel  economy  standard.  The 
FMVSS  225  requirements  are  intended 
to  reduce  deaths  and  injuries  to  children 
by  providing  a  more  effective  and 
standardized  means  of  attaching  child 
restraints.  The  agency's  Final  Economic 
Analysis  prepared  at  the  time  of  the 
issuance  of  the  March  5.  1999  final  rule 
estimated  that  compliance  with  the  new 
child  restraint  anchorage  requirements 
would  result  in  a  weight  increase  of  one 
pound  per  vehicle.  Accordingly,  the 
agency  determined  that  compliance 
would  have  a  negligible  impact  on 
vehicle  fuel  economy. 

4.  FMVSS  139 

On  March  5,  2002,  NHTSA  published 
in  the  Federal  Register  (67  FR  10050)  a 
notice  of  proposed  rulemaking 
containing  the  agency's  proposal  for  a 
new  FMVSS  establishing  performance 
requirements  for  tires.  The  agency's 
proposal  was  issued  pursuant  to  a 
mandate  in  the  TREAD  Act  requiring 
that  it  issue  new  performance  standards 
for  tires  on  or  before  June  1,  2002.  These 
tire  performance  requirements,  which 
would  appear  in  FMVSS  139  and  would 
apply  to  new  pneumatic  tires  for  use  on 
vehicles  with  a  gross  vehicle  weight 
rating  of  10.000  pounds  or  less.  The 
agency's  proposal  sets  forth  two 
alternative  phase-in  schedules  for  these 
new  requirements.  Under  one  of  these 
phase-ins.  tires  on  MY  2004  light  trucks 
would  have  to  meet  the  performance 
requirements  of  the  standard.  The 
proposed  performance  requirements  for 
tires  could  have  an  impact  on  fuel 
economy  if  meeting  the  requirements 
altered  the  rolling  resistance  of  these 
tires.  However,  there  is  no  present 
indication  that  the  proposed 
performance  requirements  will  have  any 
such  impact.  Accordingly,  the  agency 
believes  that  this  proposal  would  have 
a  minimal  impact  on  the  ability  of 
manufacturers  to  comply  with  the  2004 
light  truck  fuel  economy  standard. 

B.  Emissions  Standards 

1.  Tier  11  Requirements 

On  February  10.  2000.  the 
Environmental  Protection  Agency  (EPA) 
published  in  the  Federal  Register  (65 
FR  6698)  a  final  rule  establishing  new 
federal  emissions  standards  for  vehicles 
classified  by  EPA  as  passenger  cars, 
light  trucks  and  larger  passenger 
vehicles.  These  new  emissions 
standards,  known  as  Tier  2  standards, 
are  designed  to  focus  on  reducing  the 
emissions  most  responsible  for  the 
ozone  and  particulate  matter  (PM) 
impact  from  these  vehicles.  These 
emissions  are  nitrogen  oxides  (NO(X)) 
and  non-methane  organic  gases 


(NMOG).  consisting  primarily  of 
hydrocarbons  (HC)  and  contributing  to 
ambient  volatile  organic  compounds 
(VOC).  The  program  also  applies  the 
same  set  of  federal  standards  to  all 
passenger  cars,  light  trucks,  and 
medium-duty  passenger  vehicles.  Under 
the  Tier  2  standards,  light  trucks 
include  "light  light-duty  trucks"  (or 
LLDTs).  rated  at  less  than  6000  pounds 
gross  vehicle  weight  and  "heavy  light- 
duty  trucks"  (or  HLDTs),  rated  at  more 
than  6000  pounds  gross  vehicle  weight. 
For  new  passenger  cars  and  light  UDTs, 
the  Tier  2  standards  phase-in  beginning 
in  2004,  and  are  to  be  fully  phased-in  by 
2007.  During  the  phase-in  period  from 
2004-2007,  all  passenger  cars  and  light 
LDTs  not  certified  to  the  primary  Tier  2 
standards  must  meet  an  interim 
standard  equivalent  to  the  current 
National  Low  Emission  Vehicle  (NLEV) 
standards  for  light  duty  vehicles.  In 
addition  to  establishing  new  emissions 
standards  for  vehicles,  the  Tier  2 
standards  also  establish  standards  for 
the  sulfur  content  of  gasoline. 

When  issuing  the  Tier  2  standards, 
EPA  responded  to  comments  regarding 
the  impact  of  the  Tier  2  standard  and  its 
impact  on  CAFE  by  indicating  that  it 
believed  that  the  Tier  2  standards  would 
not  have  an  adverse  effect  on  fuel 
economy.  NHTSA  notes  that  only  one  of 
the  commenters  responding  to  the 
agency's  proposed  2004  li^t  truck 
standard  indicated  that  the  Tier  2 
standards  would  have  any  impact  on  the 
ability  to  meet  fuel  economy  standards. 
DC,  while  addressing  its  strong  support 
for  continuation  of  the  dual-fuel 
incentive  program,  stated  that  the  Tier 
2  standards  presented  special  challenges 
for  ethanol-fiieled  vehicles.  The 
comments,  did  not,  however,  indicate 
the  nature  of  these  challenges  and  the 
degree  to  which  the  Tier  2  standards 
would  impact  on  DC's  ability  to  meet 
the  proposed  2004  light  truck  standard. 

2.  Onboard  Vapor  Recovery 

On  April  6. 1994.  EPA  pubUshed  in 
the  Federal  Register  a  final  rule  (59  FR 
16262)  controlling  vehicle  refueling 
emissions  through  the  use  of  onboard 
refueling  vapor  recovery  (ORVR) 
vehicle-based  systems.  These 
requirements  applied  to  light-duty 
vehicles  beginning  in  the  1998  model 
year,  and  were  phased-in  over  three 
model  years.  The  ORVR  requirements 
also  apply  to  light-duty  trucks  with  a 
gross  vehicle  weight  rating  of  0-6000 
lbs.  beginning  in  model  year  2001  and 
phasing-in  over  three  model  years  at  the 
same  rate  as  for  light-duty  vehicles.  For 
light-duty  trucks  with  a  gross  vehicle 
weight  rating  of  6001-8500  lbs.  the 
ORVR  requirements  first  apply  in  the 


Federal  Register /Vol.  67,  No.  65 /Thursday,  April  4,  2002 /Rules  and  Regulations 16057 


2004  model  year  and  phase-in  over 
three  model  years  at  the  same  rate  as 
li^t-duty  vehicles. 

None  of  the  commenters  addressed 
the  impact,  if  any.  of  the  ORVR 
requirements  on  compliance  with 
CAFE.  The  ORVR  requirements  impose 
a  weight  penalty  on  vehicles  as  they 
necessitate  the  installation  of  vapor 
recovery  canisters  and  associated  tubing 
and  hardware.  However,  the  operation 
of  the  ORVR  system  results  in  fuel 
vapors  being  made  available  to  the 
engine  for  combustion  while  the  vehicle 
is  being  operated.  As  these  vapors 
provide  an  additional  source  of  energy 
that  would  otherwise  be  lost  to  the 
atmosphere  through  evaporation,  the 
ORVR  requirements  do  not  have  a 
negative  impact  on  fuel  economy. 

3.  Supplemental  Federal  Test  Procedure 

jOn  October  26. 1996.  EPA  issued  a 
final  rule  (61  FR  54852)  revising  the 
tailpipe  emission  portions  of  the  Federal 
Test  Procedure  (FTP)  for  light-duty 
vehicles  (LDVs)  and  light-duty  trucks 
(LDTs).  The  revision  created  a 
Supplemental  Federal  Test  Procedure 
(SFTP)  designed  to  address 
shortcomings  with  the  existing  FTP  in 
the  representation  of  aggressive  (high 
speed  and/or  high  acceleration)  driving 
behavior,  rapid  speed  fluctuations, 
driving  behavior  following  startup,  and 
use  of  air  conditioning.  The  SFTP  also 
contains  requirements  designed  to  more 
accurately  reflect  real  road  forces  on  the 
test  dynamometer.  EPA  chose  to  apply 
the  SFTP  requirements  to  trucks 
through  a  phase-in.  Light-duty  trucks 
with  a  gross  vehicle  weight  rating 
(GVWR)  up  to  6000  lbs  were  subject  to 
a  three-year  phase-in  ending  in  the  2002 
model  year.  Heavy  light-duty  trucks, 
those  with  a  GVWR  greater  than  6000 
lbs  but  not  greater  than  8500  lbs.  are 
subject  to  a  phase-in  in  which  40 
percent  of  each  manufacturer's 
production  must  meet  the  SFTP 
requirements  in  the  2002  model  year.  80 
percent  in  2003,  and  100  percent  in  the 
2004  model  year. 

The  2004  model  year  represents  the 
final  phase-in  year  for  Ught  trucks 
subjeqt  to  CAFE  standards.  Neither 
Ford.  GMor  DC  indicated  in  their 
comments  that  the  SFTP  would  have 
any  impact  on  their  ability  to  meet  the 
proposed  2004  standard. 

4.  California  Air  Resources  Board  LEV  II 

I  The  State  of  California  Low  Emission 
Vehicle  II  regulations  (LEV  11)  will  apply 
to  passenger  cars  and  light  trucks  in  the 
2004  model  year.  The  LEV  II 
amendments  restructure  the  light-duty 
truck  category  so  that  trucks  with  a 
gross  vehicle  weight  rating  of  8.500 


pounds  or  lower  are  subject  to  the  same 
low-emission  vehicle  standards  as 
passenger  cars.  LEV  II  requirements  also 
include  more  stringent  emission 
standards  for  passenger  car  and  light- 
duty  truck  LEVs  and  ultra  low  emission 
vehicles  (ULEVs).  and  establish  phase- 
in  requirements  that  begin  in  2004. 
During  the  initial  year  of  the  four-year 
phase-in.  the  LEV  II  standards  require 
that  25  percent  of  production  comply. 

Comments  submitted  by  DC  indicated 
that  company's  concern  that  compliance 
with  LEV  II  requirements  may  be 
difficult  for  dual-fuel  vehicles.  The 
company,  did  not.  however,  provide  any 
details  or  data  regarding  these 
challenges. 

5.  Section  177  States 

The  term  "Section  177  States"  refers 
to  states  that  voluntarily  adopt  the  more 
stringent  California  emissions 
standards.  As  of  November  2000, 
Massachusetts,  New  York  and  Maine 
had  adopted  the  California  Low 
Emission  Vehicle  (LEV)  program. 
NHTSA  has  not  received  any  data 
showing  any  impact  on  the  2004  light 
truck  fuel  economy  capabilities  as  a 
result  of  states  other  than  CaUfomia 
adopting  the  California  emissions 
standards. 

VI.  The  Need  of  the  Nation  To  Conserve 
Energy 

Since  the  petroleum  "shocks"  of  the 
1970s,  the  inflation-adjusted  price  of 
crude  oil  has  generally  declined.  After 
the  oil  shocks  of  the  1970s,  several 
events  have  combined  to  keep  oil  prices 
low,  including  a  diminution  in  the 
market  power  of  OPEC  due  to  an 
increase  in  petroleum  production  from 
non-OPEC  nations.  However,  there  also 
has  been  a  growing  dependence  of  the 
U.S.  on  imported  petroleum  since  that 
time  period. 

Based  on  information  collected  by  the 
Energy  Information  Administration 
(EIA)  in  2001,  world  crude  oil  reserves 
amoimt  to  about  1,000  billion  barrels, 
and  world  natural  gas  reserves  amount 
to  about  5,180  trillion  cubic  feet.  Of  this 
total,  the  Middle  East  controls  about  65 
percent  of  the  world's  oil  reserves  and 
about  35  percent  of  the  world's  natural 
gas  reserves  (the  former  U.S.S.R. 
controls  another  38  percent  of  the 
world's  natural  gas  reserves).  North 
American  reserves  of  oil  amount  to  just 
5-6  percent  of  world  reserves,  and 
Nordi  American  reserves  of  natural  gas 
amount  to  about  5  percent  of  world 
reserves. 

Today,  the  Persian  Gulf  region  holds 
about  two-thirds  of  the  entire  world's 
known  oil  reserves.  The  U.S.  imports 
more  than  53  percent  of  its  petroleum — 


much  of  it  coming  from  the  Persian  Gulf 
region.  EIA's  Annual  Energy  Outlook 
2002  estimates  that  this  oil  importation 
will  increase  to  62  percent  by  the  year 
2020.  EIA  projects  that  Persian  Giilf 
producers  are  expected  to  account  for 
more  than  45  percent  of  worldwide 
trade  by  2002.  for  the  first  time  since  the 
1980's.  After  2002,  the  Persian  Gulf 
share  of  worldwide  petroleum  exports  is 
projected  to  increase  gradually  to  almost 
48  percent  by  2020. 

Vn.  Economic  Practicability 

The  agency's  traditional  interpretation 
of  the  requirement  to  consider 
"economic  practicability"  in  deciding 
maximum  feasible  average  fuel  economy 
is  that  the  agency  must  set  standards 
that  are  within  the  financial  capabiUty 
of  the  industry,  and  not  so  stringent  as 
to  threaten  substantial  economic 
hardship  for  the  industry  (42  FR  33537). 
Since  CM.  Ford  and  DC,  whose 
production  represents  over  80  percent  of 
the  light  truck  market,  did  not  object  to 
the  setting  of  the  model  year  2004  light 
truck  standard  at  20.7  mpg.  the  agency 
concludes  that  a  standard  set  at  that 
level  would  be  economically 
practicable. 

GM,  Ford  and  DC  indicated  that  they 
could  not  meet  any  standard  higher  than 
20.7  mpg  without  suffering  economic 
effects.  Unfortunately,  due  to  the  unique 
circumstances  of  this  rulemaking, 
NHTSA  is  not  now  in  a  position  io 
determine  the  point  at  which  those 
economic  effects  would  amoimt  to  a 
substantial  economic  hardship.  In  the 
absence  of  the  information  needed  to 
make  such  a  determination,  the  agency 
concludes  that  establishing  the  standard 
above  20.7  mpg  could  create  a  risk  of 
such  substantial  hardship. 

Vm.  Determining  the  Maximum 
Feasible  Average  Fuel  Economy  Level 

As  discussed  above,  section  32902(f) 
requires  that  light  truck  fuel  economy 
standards  be  set  at  the  maximum 
feasible  average  fuel  economy  level.  In 
making  this  determination,  the  agency 
must  consider  the  four  factors  of  section 
32902(f):  technological  feasibility, 
economic  practicability,  the  effect  of 
other  Federal  motor  vehicle  standards 
on  fuel  economy,  and  the  need  of  the 
nation  to  conserve  energy. 

A.  Interpretation  of  "Feasible" 

Based  on  definitions  and  judicial 
interpretations  of  similar  language  in 
other  statutes,  the  agency  has  in  the  past 
interpreted  "feasible"  to  refer  to 
whether  something  is  capable  of  being 
done.  The  agency  has  thus  concluded  in 
the  past  that  a  standard  set  at  the 
maximum  feasible  average  fuel  economy 
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level  must:  (1)  be  capable  of  being  done 
and  (2)  be  at  the  highest  level  that  is 
capable  of  being  done,  taking  account  of 
what  manufacturers  are  able  to  do  in 
light  of  technological  feasibility, 
economic  practicability,  how  other 
Federal  motor  vehicle  standards  affect 
average  fuel  economy,  and  the  need  of 
the  nation  to  conserve  energy. 

B.  Industry-wide  Considerations 

The  statute  does  not  expressly  state 
whether  the  concept  of  feasibility  is  to 
be  determined  on  a  manufactiu«r-by- 
manufacturer  basis  or  on  an  industry- 
wide basis.  Legislative  history  may  be 
used  as  an  indication  of  congressional 
intent  in  resolving  ambiguities  in 
statutory  language.  The  agency  believes 
that  the  below-quoted  language  provides 
guidance  on  the  meaning  of  "maximiun 
feasible  average  fuel  economy  level." 
The  Conference  Report  to  the  1975  Act 
(S.  Rep.  No.  94-516,  94th  Cong.,  1st 
Sess.  154-55  (1975))  states: 

Such  determination  (of  maximum  feasible 
average  fuel  economy  level)  should  take 
industry-wide  considerations  into  account. 
For  example,  a  determination  of  maximum 
feasible  average  fuel  economy  should  not  be 
keyed  to  the  single  manufacturer  which 
might  have  the  most  difficulty  achieving  a 
given  level  of  average  fuel  economy.  Rather, 
the  Secretary  must  weigh  the  benefits  to  the 
nation  of  a  higher  average  fuel  economy 
standard  against  the  difficulties  of  individual 
manufacturers.  Such  difficulties,  however, 
should  be  given  appropriate  weight  in  setting 
the  standard  in  light  of  the  small  numt)er  of 
domestic  manufacturers  that  currently  exist 
and  the  possible  implications  for  the  national 
economy  and  for  reduced  competition 
association  (sic)  with  a  severe  sUain  on  any 
manufacturer 


.  *  •   * 


It  is  clear  from  the  Conference  Report 
that  Congress  did  not  intend  that 
standards  simply  be  set  at  the  level  of 
the  least  capable  manufacturer.  Rather. 
NHTSA  must  take  industry-wide 
considerations  into  accoimt  in 
determining  the  maximum  feasible 
average  fuel  economy  level. 

NHTSA  has  traditionally  set  light 
truck  standards  at  a  level  that  can  be 
achieved  by  manufacturers  whose 
vehicles  constitute  a  substantial  share  of 
the  market.  The  agency  did  set  the  MY 
1982  light  truck  fuel  economy  standards 
at  a  level  which  it  recognized  might  be 
above  the  maximum  feasible  fuel 
economy  capability  of  Chrysler,  based 
on  the  conclusion  that  the  energy 
benefits  associated  with  the  higher 
standard  would  outweigh  the  h^rm  to 
Chrysler.  45  FR  20871,  20876,  March  31, 
1980.  However,  as  the  agency  noted  in 
deciding  not  to  set  the  MYs  1983-85 
light  truck  standards  above  Ford's  level 
of  capability.  Chrysler  had  only  10-15 
percent  of  the  light  truck  domestic  sales. 


while  Ford  had  about  35  percent.  45  FR 
81593,  81599,  December  11,  1980. 

C.  Petroleum  Consumption 

The  potential  savings  associated  with 
a  2004  light  truck  standard  above  20.7 
mpg  are  highly  uncertain.  Asstuning 
that  a  standard  could  be  set  at  21.2  mpg, 
0.5  mpg  above  the  capability  asserted  by 
GM,  Ford  and  DC,  these  three 
companies,  whose  sales  represent 
approximately  80  percent  of  all  the  light 
trucks  sold  in  the  United  States,  could 
likely  meet  the  level  of  the  standard 
only  by  restricting  the  sales  of  their 
larger  or  more  powerful  light  trucks.  If 
this  occurred,  consumers  might  tend  to 
keep  their  older,  less-fuel-efficient  light 
trucks  in  service  longer.  Also, 
consumers  might  purchase  larger, 
heavier  trucks  that  are  not  subject  to 
CAFE  standards.  Therefore,  the  agency 
believes  that  any  additional  energy 
savings  associated  with  alternative 
higher  fuel  economy  standards  above 
20.7  mpg  (the  level  the  agency  has 
determined  to  be  the  capability  of  GM, 
Ford  and  DC)  for  model  year  2004 
would  be  imcertain  and  speculative. 

D.  The  2004  Model  Year  Standard 

Based  on  its  analysis  described  above 
and  on  manufacturers'  projections 
contained  in  the  comments  submitted  in 
response  to  the  January  24,  2002  NPRM, 
the  agency  concludes  that  the  major 
domestic  manufacturers  can  achieve  a 
light  truck  fuel  economy  level  of  20.7 
mpg. 

Ford,  DC  and  GM  dominate  that 
domestic  light  truck  market  with 
approximately  80  percent  of  all  sales. 
Other  light  truck  manufactiuers,  such  as 
Nissan,  Toyota,  Honda,  BMW  and 
others  are  expected  in  MY  2004  to  have 
CAFE  levels  both  above  and  below  Ford, 
DC  and  GM.  However,  since  these 
companies  have  a  small  market  share, 
NHTSA  concludes  that  setting  a 
standard  based  on  their  capabilities 
would  be  inconsistent  with  a 
determination  of  maximum  feasibility 
that  takes  industry-wide  considerations 
into  account,  as  required  by  statute. 

Under  the  time  constraints  imposed 
on  the  agency  and  the  limited  amount 
of  information  available,  NHTSA's 
analysis  of  manufacturer  capabilities 
has  been  truncated.  Given  these 
constraints,  NHTSA  has  concluded  that 
it  cannot  determine  which  of  the 
manufacturers  with  a  substantial  share 
of  sales  is  the  least  capable 
manufactiu^r  for  model  year  2004. 
NHTSA  concludes  that  20.7  mpg  is  the 
maximimi  feasible  standard  for  the  2004 
model  year.  For  the  reasons  discussed 
below,  this  level  balances  the  uncertain 
petroleum  savings  associated  with  a 


higher  standard  against  the  relatively 
certain  difficulties  of  manufacturers 
facing  a  higher  standard. 

A  20.7  mpg  standard  will  not  unduly 
restrict  consumer  choice  or  have 
adverse  economic  impacts  on  the  large 
domestic  manufactiu«rs.  The  comments 
of  GM.  DC  and  Ford  all  supported 
setting  the  2004  model  year  light  truck 
CAFE  standard  at  20.7  mpg.  NHTSA 
believes  that  the  20.7  mpg  standard 
minimizes  the  risk  of  the  potentially 
serious  adverse  economic  consequences 
for  the  domestic  automobile  industry 
that  could  result  from  a  higher  standard 
precipitously  set  on  the  basis  of  limited 
information.  The  cost  of  avoiding  this 
risk  is,  insofar  as  the  2004  model  year 
is  concerned,  foregoing  any  increased 
petroleum  savings  that  might  have  been 
realized  from  more  fuel-efficient  light 
truck  production  in  that  model  year. 
The  agency  concludes,  in  view  of  the 
statutory  requirement  to  consider 
specified  factors,  that  the  relatively 
small  and  very  uncertain  energy  savings 
associated  with  setting  a  standard  above 
20.7  mpg  would  not  justify  the  potential 
harm  to  the  industry  and  the  economy 
as  a  whole. 

FOF  and  SBSC  stated  that  NHTSA 
should  consider  the  safety  effects  of  any 
decision  to  increase  fuel  economy 
standards.  Although  the  agency  is  not 
increasing  the  light  truck  fuel  economy 
standard  for  2004  above  the  standard  for 
prior  years,  NHTSA  has  recognized  that 
CAFE  standards  could  adversely  affect 
safety  to  the  extent  that  they  necessitate 
significant  reductions  in  car  size  and/or 
weight.  This  issue  was  discussed  at 
len^  in  the  agency's  notice 
terminating  rulemaking  on  the  MY  1990 
passenger  car  CAFE  standard  (see  58  FR 
6939,  February  3, 1993).  As 
recommended  in  the  NAS  report, 
NHTSA  is  currently  updating  its  1997 
analysis  on  the  relationship  between 
vehicle  size  and  safety.  This  study  will 
be  completed  later  this  year. 

Given  that  this  final  rule  maintains 
the  light  truck  CAFE  standard  at  20.7 
mpg,  it  will  not  have  any  impact  on 
safety. 

IX.  Rulemaking  Analyses  and  Notices 

A.  Economic  Impacts 

The  Office  of  Management  and  Budget 
reviewed  this  rule  under  Executive 
Order  12866,  Regulatory  Planning  and 
Review.  Althou^  the  light  truck  CAFE 
standard  for  MY  2004  does  not  differ 
from  the  fuel  economy  standards  for  the 
preceding  model  years,  we  are  treating 
this  rule  as  "economically  significant" 
under  Executive  Order  12866  and 
"major"  under  the  Congressional 
Review  Act,  5  U.S.C.  801  et  seq.,  as 
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added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  This 
rule  is  also  considered  significant  under 
the  Department's  regulatory  policies  and 
procediues.  As  noted  above,  the  agency 
has  been  operating  under  a  restriction 
on  the  use  of  appropriations  for  the  last 
six  fiscal  years.  The  restriction  has 
prevented  the  agency  from  gathering 
and  analyzing  data  relating  to  fuel 
economy  capabilities  and  the  costs  and 
benefits  of  improving  the  level  of  fuel 
economy.  Particularly  since  that 
restriction  was  lifted  only  on  December 
18.  2001.  the  agency  has  been  unable  to 
prepare  a  separate  economic  analysis  for 
this  rulemaking.  The  agency  notes, 
however,  that  the  standard  it  is  setting 
for  the  2004  model  year  will  not  make 
it  necessary  for  the  manufacturers  with 
a  substantial  share  of  the  market  to 
change  their  product  plans. 

B.  Environmental  Impacts 

We  have  not  conducted  an  evaluation 
of  the  impacts  of  this  final  rule  under 
the  National  Environmental  Policy  Act. 
NHTSA  is  setting  the  2004  model  year 
light  truck  CAFE  standard  at  the  same 
level  as  the  standard  applicable  to  the 
1996  through  2003  model  years.  As  this 
rule  maintains  the  fuel  economy 
standard  at  the  same  level  as  prior  years, 
it  does  not  impose  change  in  any 
environmental  impacts.  Accordingly,  no 
environmental  assessment  is  required. 

C.  Energy  Impacts 

NHTSA  has  not  changed  the  level  of 
the  light  truck  CAFE  standards  in 
setting  the  standard  for  the  2004  model 
year.  This  final  rule,  which  maintains 
the  CAFE  standard  at  its  existing  level, 
does  not  have  "a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,"  as  defined  by  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use.  At 
this  point,  therefore,  this  action  is  not  a 
"significant  energy  action"  under 
Executive  Order  13211  and  no 
"Statement  of  Energy  Effects"  is 
required. 

D.  Impacts  on  Small  Entities 

Pursuant  to  the  Regulatory  Flexibility 
Act,  the  agency  has  considered  the 
impact  this  rulemaking  will  have  on 
small  entities.  I  certify  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
this  action.  Few,  if  any,  light  truck 
manufactiuers  subject  to  the  rule  are  ■ 
classified  as  a  "small  business"  imder 
the  Regulatory  Flexibility  Act. 


The  Regulatory  Flexibility  Act  of  1980 
(Public  Law  96-354)  requires  each 
agency  to  evaluate  the  potential  effects 
of  a  rule  on  small  businesses. 
Establishment  of  a  fuel  economy 
standard  for  light  tjucks  affects  motor 
vehicle  manufactiuers,  few  of  which  are 
small  entities.  The  Small  Business 
Administration  (SBA)  has  set  size 
standards  for  determining  if  a  business 
within  a  specific  industrial 
classification  is  a  small  business.  The 
Standard  Industrial  Classification  code 
used  by  the  SBA  for  Motor  Vehicles  and 
Passenger  Car  Bodies  (3711)  defines  a 
small  manufacturer  as  one  having  1,000 
employees  or  fewer. 

Very  few  single  stage  manufactxirers 
of  motor  vehicles  within  the  United 
States  have  1,000  or  fewer  employees. 
Those  that  do  are  not  likely  to  have 
sufficient  resources  to  design,  develop, 
produce  and  market  a  light  truck.  For 
this  reason,  we  certify  that  this  final  rule 
regarding  the  corporate  average  fuel 
economy  of  light  trucks  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

E.  Federalism 

E.O.  13132  requires  NHTSA  to 
develop  an  accountable  process  to 
ensiu-e  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  E.O. 
13132  defines  the  term  "Policies  that 
have  federalism  implications"  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent."  Under  E.O. 
13132,  NHTSA  may  not  issue  a 
regulation  that  has  federalism 
implication,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  NHTSA  consults  writh 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specified  in  E.O. 
13132.  Thus ,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 


F.  The  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  For  the  same  reasons 
discussed  in  the  section  above  on 
economic  impacts,  the  agency  has  been 
unable  to  prepare  a  separate  assessment. 

G.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  rule. 

H.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  iii  the 
Unified  Agenda. 

/.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  Application  of  the  principles 
of  plain  language  includes  consideration 
of  the  following  questions: 
— Have  we  organized  the  material  to  suit 

the  public's  needs? 
— Are  the  requirements  in  the  rule 

clearly  stated? 
— Does  the  rule  contain  technical 

language  or  jargon  that  is  not  clear? 
— Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphing)  make  the  rule  easier  to 

understand? 
— Would  more  (but  shorter)  sections  be 

better? 
— Could  we  improve  clarity  by  adding 

tables,  lists,  or  diagrams? 
— What  else  could  we  do  to  make  the 

rule  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  please  forward  them  to  Otto 
Matheke,  Office  of  Chief  Counsel, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

/.  Executive  Order  13045 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  under  E.O.  12866, 
and  (2)  concerns  an  envirotmiental, 
health  or  safety  risk  that  NHTSA  has 
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reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rulemaking  does  not  have  a 
disproportionate  effect  on  children.  The 
primary  effect  of  this  rulemaking  is  to 
conserve  energy  resources  by  setting  a 
fuel  economy  standard  for  light  trucks. 

K.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  requires  NHTSA  to 
evaluate  and  use  existing  voluntary 
consensus  standards  in  its  regulatory 
activities  imless  doing  so  would  be 
inconsistent  with  applicable  law  (e.g., 
the  statutory  provisions  regarding 
NHTSA's  vehicle  safety  authority)  or 
otherwise  impractical.  In  meeting  that 
requirement,  we  are  required  to  consult 
with  voluntary,  private  sector, 
consensus  standards  bodies.  Examples 
of  organizations  generally  regarded  as 
volimtary  consensus  standards  bodies 


include  the  American  Society  for 
Testing  and  Materials  (ASTM),  the 
Society  of  Automotive  Engineers  (SAE). 
and  the  American  National  Standards 
Institute  (ANSI).  If  NHTSA  does  not  use 
available  and  potentially  applicable 
voluntary  consensus  standards,  we  are 
required  by  the  Act  to  provide  Congress, 
through  OMB,  an  explanation  of  the 
reasons  for  not  using  such  standards. 

We  are  not  aware  of  any  available  and 
potentially  applicable  voluntary 
consensus  standards,  i.e..  ones  regarding 
the  maximiun  feasible  level  of  corporate 
average  fuel  economy  for  MY  2004  light 
trucks.  Therefore,  this  rule  is  not  based 
on  any  volimtary  consensus  standards. 

L.  Department  of  Energy  Review 

In  accordance  with  49  U.S.C. 
§  32902(j),  we  submitted  this  rule  to  the 
Department  of  Energy  for  review.  That 
Department  did  not  make  any  comments 
that  we  have  not  responded  to. 

List  of  Subiects  in  49  CFR  Part  533 

Energy  conservation.  Motor  vehicles. 

PART  533— [AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  part  533  is  amended  as  follows: 


1.  The  authority  citation  for  part  533 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2002:  delegation  of 
authority  at  49  CFR  1.50. 

2.  Section  533.5  is  amended  by 
revising  Table  IV  in  paragraph  (a)  to 
read  as  follows: 

f  533.5    Requirements. 

(a)*  *  * 


TABLE  IV 

Model  Year 

Standard 

igoA          

20.7 

1997          

20.7 

1998    

20.7 

1999     

20.7 

2000      

20.7 

2001      .'..... 

20.7 

2002       

20.7 

2003     

20.7 

2004       

20.7 

Issued  on:  March  29.  2002. 
Jeffrey  W.  Range, 

Administrator. 

(FR  Doc.  02-8122  Filed  4-1-^2;  11:31  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 
10  CFR  Part  710 

RIN  1992-AA30 

Eligibility  for  Security  Police  Officer 
Positions  in  the  Personnel  Security 
Assurance  Program 

agency:  Department  of  Energy. 

ACTION:  Notice  of  proposed  rulemaking 
and  opportunity  for  public  comment. 

summary:  The  Department  of  Energy 
(DOE)  proposes  to  amend  its  regulations 
to  allow  newly  hired  individuals  in 
seciuity  police  officer  (SPO)  positions 
who  have  received  an  interim  Q  access 
authorization  through  DOE's 
Accelerated  Access  Authorization 
Program  (AAA?)  to  be  eligible  to  hold 
a  Personnel  Security  Assurance  Program 
(PSAP)  position.  Currently,  DOE's 
regulations  require  a  Q  access 
authorization  based  upon  a  full 
background  investigation  for  all  PSAP 
positions.  The  events  of  September  11, 
2001.  have  made  use  of  the  AAAP  to 
expedite  SPO  screening  vitally 
important.  Our  activities  will  need  to 
increase  the  size  of  their  protective 
farces,  and  use  of  the  AAAP  will  enable 
them  to  do  so  in  a  timely  manner. 

DATES:  Written  comments  must  be 
received  on  or  before  May  6,  2002. 

ADDRESSES:  Comments  (3  copies)  should 
be  addressed  to:  Linda  Repass. 
Persoimel  Security  Assurance  Program 
Manager,  Security  Policy  Staff,  Office  of 
Secimty.  Department  of  Energy,  SO- 
112,  1000  Independence  Ave.,  SW.. 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Repass,  Personnel  Security 
Assurance  Program  Manager,  Security ' 
Policy  Staff,  Office  of  Security, 
Department  of  Energy,  SO-112, 1000 
Independence  Ave.,  SW..  Washington. 
DC  20585.  301-903-4800. 

SUPPLEMENTARY  INFORMATION: 


I.  Background  and  Explanation  of 
Proposal 

The  Personnel  Security  Assurance 
Program  (PSAP)  is  a  special  access 
authorization  program,  established  by 
DOE  pursuant  to  the  Atomic  Energy  Act 
of  1954.  to  assure  the  reliability  of 
individuals  whose  positions:  (1)  Afford 
direct  access  to  Category  I  quantities  of 
special  nuclear  material  (including 
guarding  and  transporting  special 
nuclear  material).  (2)  are  identified  as 
nuclear  material  production  reactor 
operators,  or  (3)  have  the  potential  for 
causing  unacceptable  damage  to 
national  security.  The  PSAP  regulations 
are  at  10  CFR  part  710,  subpart  B  and 
currently  require  an  employee  or 
applicant  for  any  PSAP  position  to  have 
a  Q  access  authorization  based  upon  a 
full  backgroimd  investigation  before 
being  granted  a  PSAP  access 
authorization.  10  CFR  710.60(c). 

This  proposed  rule  would  amend  10 
CFR  710.60  to  permit  security  police 
officers  (SPOs)  to  be  eligible  for  a  PSAP 
access  authorization  based  on  an 
interim  access  authorization  obtained 
through  the  Department's  Accelerated 
Access  Authorization  Program  (AAAP). 
A  definition  of  the  term  "Accelerated 
Access  Authorization  Program"  is 
proposed  to  be  added  to  section  710.54 
of  the  PSAP  regulations.  The  proposed 
nde  would  permit  newly  hired  SPOs 
who  obtain  interim  access  authorization 
through  the  AAAP  to  assiune  their 
PSAP  duties  before  completion  of  the 
ongoing  full  backgroimd  investigation.  If 
the  proposed  rule  is  adopted,  newly 
hired  SPOs  who  obtain  an  interim 
access  authorization  through  the  AAAP 
and  successfully  complete  the  PSAP 
requirements  will  be  able  to  assume 
their  PSAP  duties  immediately  upon 
completing  the  9-week  basic  SPO 
training  coiu-se. 

The  AAAP  was  implemented  to  assist 
DOE  managers  and  DOE  contractors 
who  request  interim  access 
authorization  for  individuals  pursuant 
to  DOE  Order  472.1,  DOE  Order  5631.2C 
(Chapters  I-IX),  and  related  DOE 
directives.  Entry  into  the  AAAP  is 
voluntary  and  written  consent  of  the 
employee  or  applicant  is  required. 

The  events  of  September  11,  2001, 
have  made  use  of  the  AAAP  to  expedite 
SPO  screening  vitally  important.  Our 
activities  will  need  to  increase  the  size 
of  their  protective  forces,  and  use  of  the 


AAAP  will  enable  them  to  do  so  in  a 
timely  maimer. 

The  AAAP  includes  the  following 
screening  elements: 

(1)  Testing  for  the  use  of  illegal  drugs 
in  accordance  with  the  provisions  of 
DOE  directives  implementing  Executive 
Order  12564  or,  for  contractor 
employees,  the  provisions  of  10  CFR 
part  707.  "Workplace  Substance  Abuse 
Programs  at  DOE  Sites"; 

(2)  Completion  of  a  National  Agency 
Check;  for  contractor  employees,  this 
includes  checks  of  Office  of  Personnel 
Management  security  indices. 
Department  of  Defense  clearance 
indices,  Federal  Bureau  of  Investigation 
name  and  fingerprint  indices,  and 
Credit  Bureau  files,  and  for  Federal 
employees,  the  National  Agency  Check 
also  includes  written  inquiries  to  past 
employers,  references  given  by  the 
individual,  and  any  educational 
institutions  attended  recently; 

(3)  A  psychological  assessment  using 
a  standard  psychological  screening  test 
to  determine  if  the  individual  has  any 
psychological/behavioral  condition 
which  might  call  into  question  the 
individual's  reliability,  judgment,  and 
trustworthiness; 

(4)  A  controlled  counterintelligence- 
scope  polygraph  examination  in 
accordance  with  10  CFR  part  709;  and 

(5)  Review  of  the  applicant's  "^ 
completed  "Questioimaire  for  National 
Secuirity  Positions"  (Standard  Form  86). 

With  the  exception  of  the  AAAP- 
specific  psychological/behavioral 
evaluation,  the  AAAP  screening 
elements  are  required  elements  for 
anyone  in  a  PSAP  position.  Thus,  the 
proposed  rule  change  would  enhance 
the  ability  for  SPOs  who  have 
completed  their  required  training  and 
received  an  interim  access  authorization 
to  assume  PSAP  duties  prior  to 
completion  of  their  backgroimd 
investigation.  Due  to  the  controlled 
nature  and  continuous  oversight  of  SPO 
positions,  there  is  no  appreciable  risk  to ' 
allowing  assumption  of  PSAP  duties  by 
SPOs  prior  to  completion  and 
adjudication  of  the  background 
investigation. 

n.  Regulatory  and  Procedural 
Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  significant 
regulatory  action  under  Executive  Order 
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12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4, 1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  that  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (OMB). 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform"  (61  FR  4729,  February  7. 1996) 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  biuden  reduction.  VJiXh  regard  to 
the  review  required  by  section  3(a)  and 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensiire  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12968  requires 
Ebcecutive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  this  proposed 
rule  meets  the  relevant  standards  of 
Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  preparation 
of  an  initial  regulatory  flexibility 
analysis  for  any  rule  that  by  law  must 
be  proposed  for  public  comment,  unless 
the  agency  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  would  not  directly  regulate  small 
businesses  or  other  small  entities.  It 
would  apply  only  to  individuals  who 
apply  for  SPO  positions  at  sites  owned 
or  operated  by  DOE  or  DOE  contractors. 
E)OE  management  and  operating 


contractors  are  not  small  businesses. 
Accordingly,  DOE  certifies  that  the 
proposed  rule,  if  promulgated,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  DOE  has  not  prepared  a 
regulatory  flexibility  analysis  for  this 
rulemaking.  » 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  collection  of  information 
would  be  imposed  by  this  proposed 
rule.  Accordingly,  no  clearance  by  the 
Office  of  Management  and  Budget  is 
required  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.}. 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  proposed  rule  falls  into  a  class  of 
actions  that  would  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment,  as 
determined  by  DOE's  regulations 
implementing  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Specifically,  this 
proposed  rule  would  amend  DOE's 
regulations  governing  access  to  PSAP 
and  would  not  change  the 
environmental  effect  of  the  PSAP 
regulations.  Therefore,  this  rulemaking 
is  covered  under  the  Categorical 
Exclusion  in  paragraph  A5  to  subpart  D, 
10  CFR  part  1021.  Accordingly,  neither 
an  environmental  assessment  nor  an 
environmental  impact  statement  is 
reqxiired. 

F.  Review  Under  Executive  Order  13132 

Executive  Order  13132,  "Federalism," 
(64  FR  43255,  August  10, 1999)  requires 
agencies  to  develop  an  accountable 
process  to  ensure  meaningful  and  timely 
input  by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  "federalism  implications."  Policies 
that  have  federalism  implications  are 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  On  March  14, 
2000,  DOE  published  a  statement  of 
policy  describing  the  intergovernmental 
consultation  process  it  will  follow  in  the 
development  of  such  regulations  (65  FR 
13735).  DOE  has  examined  today's 
proposed  rule  and  determined  that  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  No  further 
action  is  required  by  the  Executive 
Order. 

G.  Review  Under'the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  federal  agency  to  prepare 
a  written  assessment  of  the  effects  of 
any  federal  mandate  in  a  proposed  or 
final  rule  that  may  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year.  The  Act  also  requires  a  federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  of  state,  local,  and  tribal 
governments  on  a  proposed  "significant 
intergoverrunental  mandate,"  and  it 
requires  an  agency  to  develop  a  plan  for 
giving  notice  and  opportunity  for  timely 
input  to  potentially  affected  small 
governments  before  establishing  any 
requirement  that  might  significantly  or 
uniquely  affect  them.  This  proposed 
rule  does  not  contain  any  federal 
mandate,  so  these  requirements  do  not 
apply. 

H.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act,  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act  of  1999,  Public  Law  105-277, 
requires  Federal  agencies  to  issue  a 
Family  PoUcymaking  Assessment  for 
any  proposed  rule  that  may  affect  family 
well-being.  Today's  proposal  would  not 
have  any  impact  on  the  autonomy  or 
integrity  of  the  family  as  an  institution. 
Accordingly,  DOE  has  concluded  that  it 
is  not  necessary  to  prepare  a  Family 
Policymaking  Assessment. 

/.  Review  Under  Executive  Order  13211 

Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,"  (66  FR  28355, 
May  22,  2001)  requires  Federal  agencies 
to  prepare  and  submit  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA),  Office  of  Management  and 
Budget,  a  Statement  of  Energy  Effects  for 
any  proposed  significant  energy  action. 
A  "significant  energy  action"  is  defined 
as  any  action  by  an  agency  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule,  and  that: 
(1)  Is  a  significant  regiilatory  action 
imder  Executive  Order  12866,  or  any 
successor  order;  and  (2)  is  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy;  or 
(3)  is  designated  by  the  Administrator  of 
OIRA  as  a  significant  energy  action.  For 
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any  proposed  significant  energy  action, 
the  agency  must  give  a  detailed 
statement  of  any  adverse  effects  on 
energy  supply,  distribution,  or  use 
should  the  proposal  be  implemented, 
and  of  reasonable  alternatives  to  the 
action  and  their  expected  benefits  on 
energy  supply,  distribution,  or  use. 

Today's  proposed  rule  is  not  a 
significant  energy  action.  Accordingly, 
DOE  has  not  prepared  a  Statement  of 
Energy  Effects. 

m.  Opportunity  for  Public  Comment 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
argimients  with  respect  to  the  rule 
amendment  proposed  in  this  notice. 
Three  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  notice.  All  comments  received  will 
be  available  for  pubUc  inspection  as  part 
of  the  administrative  record  on  file  for 
this  rulemaking  in  the  Department  of 
Energy  Reading  Room.  Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585, 
(202)  586-3142,  between  the  hoiu-s  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  All 
written  comments  received  by  the  date 
indicated  in  the  DATES  section  of  this 
notice  and  all  other  relevant  information 
in  the  record  will  be  carefully  assessed 
and  fully  considered  prior  to  the 
publication  of  a  final  rule.  Any 
information  of  data  that  the  submitter 
considers  to  be  exempt  from  public 
disclosure  by  law  must  be  so  identified 
and  submitted  in  writing  (one  copy),  as 
well  as  one  complete  copy  from  which 
the  information  believed  to  be  exempt 
from  disclosure  is  deleted.  DOE  will 
determine  if  the  information  or  data  is 
exempt  from  disclosure. 

DOE  has  not  scheduled  a  public 
hearing  to  receive  oral  presentations  of 
views,  data  and  arguments  because  DOE 
does  not  beUeve  the  proposed  rule 
presents  a  substantial  issue  of  fact  or 
law  or  that  the  proposed  rule  would 
likely  have  a  substantial  impact  on  the 
Nation's  economy  or  large  numbers  of 
individuals  or  businesses.  DOE  will 
reconsider  this  matter  if  public 
conunents  show  that  such  issues  or 
potential  impacts  exist. 

List  of  Subjects  in  10  CFR  Part  710 

Administrative  practice  and 
procedure.  Classified  information. 
Government  contracts,  Government 
employees.  Nuclear  materials. 
Revocation,  Security  measures. 
Suspension. 


Issued  in  Washington,  on  March  22,  2002. 
Spencer  Abraham, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble.  Part  710  of  Chapter  III  of  Title 
10,  Code  of  Federal  Regulations  is 
proposed  to  be  amended,  as  set  forth 
below: 

PART  710— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
ELIGIBILITY  FOR  ACCESS  TO 
CLASSIFIED  MATTER  OR  SPECIAL 
NUCLEAR  MATERIAL 

1.  The  authority  citation  for  part  710 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  2165;  2201;  5815; 
7101  et  seq.;  50  U.S.C.  2401  et  seq.;  E.O. 
10450,  3  CFR  1949-1953  Comp..  p.  936,  as 
amended;  E.O.  10865,  3  CFR  1959-1963 
Comp.,  p.  398,  as  amended,  3  CFR  Chap.  IV. 

2.  Section  710.54  of  subpart  B  is 
amended  by  adding,  in  alphabetical 
order,  the  definition  of  "Accelerated 
Access  Authorization  Program"  to  read 
as  follows: 

§710.54    Definitions. 

***** 

Accelerated  Access  Authorization 
Program  means  the  DOE  program  for 
granting  interim  access  to  classified 
matter  and  special  nuclear  material 
based  on  a  drug  test,  a  National  Agency 
Check,  a  psychological  assessment,  a 
counterintelligence-scope  polygraph 
examination  in  accordance  with  10  CFR 
part  709,  and  a  review  of  the  applicant's 
completed  "Questionnaire  for  National 
Security  Positions."  (Standard  Form  86). 
***** 

3.  Section  710.60  of  subpart  B  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§  71 0.60    [>0E  security  review  and 
clearance  determination. 

***** 

(c)  Review  for  initial  PSAP  access 
authorization.  An  initial  PSAP  access 
authorization  requires  the  applicant  or 
employee  to  have  a  DOE  Q  access 
authorization  based  upon  a  background 
investigation,  except  for  Secxmty  Police 
Officers  who  may  be  granted  PSAP 
access  authorization  based  on  an 
interim  Q  access  authorization  obtained 
through  the  Accelerated  Access 
Authorization  Program.  The 
adjudication  and  determination  for  a 
PSAP  access  authorization  shall  be 
based  upon  a  review  of  security 
information,  including  the  results  of  the 
background  investigation  (or 
Accelerated  Access  Authorization 
Program  screening  elements  in  the  case 
of  Security  Police  Officers)  and  the 


information  provided  by  management 
and  medical  sources. 

***** 

(FR  Doc.  02-8134  Filed  4-3-02;  8:45  am) 

BtLUNG  CODE  6450-01-i> 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule; 
Rule  for  Bearings,  Plain,  Unmounted 
and  Bearings,  Mounted;  Notice  of 
Intent 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  waive. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  considering  a 
waiver  of  the  Nonmanufacturer  Rule  for 
bearings,  plain,  uimiounted  and 
bearings,  mounted.  The  basis  for 
waivers  is  that  no  small  business 
manufacturers  eire  supplying  these 
classes  of  products  to  Ae  Federal 
Government.  The  effect  of  a  waiver 
would  be  to  allow  otherwise  qualified 
regular  dealers  to  supply  the  products  of 
any  domestic  manufactiu^r  on  a  Federal 
contract  set  aside  for  small  businesses  or 
awarded  through  the  SBA  8(a)  Program. 
The  purpose  of  this  notice  of  intent  is 
to  solicit  comments  and  source 
information  from  interested  parties. 
DATES:  Comments  and  sources  must  be 
submitted  on  or  before  April  15,  2002. 
ADDRESSES:  Edith  Butler,  Program 
Analyst,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 
Washington  DC,  20416,  Tel:  (202)  619- 
0422. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edith  Butler,  Program  Analyst,  (202) 
619-0422  FAX  (202)  205-7280. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA  8(a)  Program  procurement  must 
provide  the  product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.906(b)  and 
121.1106(b).  Section  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products"  for 
which  there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market 
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To  be  considered  available  to 
participate  in  the  Federal  market  on 
these  classes  of  products,  a  small 
business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months.  The  SB  A  defines  "class  of 
products"  based  on  two  coding  systems. 
The  first  is  the  Office  of  Management 
and  Budget  North  American  Industry 
Classification  System  (NAICS).  The 
second  is  the  Product  and  Service  Code 
established  by  the  Federal  Procurement 
Data  System. 

This  notice  of  intent  proposes  to 
waive  the  Nonmanufacturer  Rule  for 
bearings,  plain,  unmoimted  and 
bearings  unmounted.  North  American 
Industry  Classification  System 
(NAICS)333613,  public  is  invited  to 
comment  or  provide  source  information 
to  SBA  OQ  the  proposed  waiver  of  the 
nonmanufacturer  rule  for  bearings, 
plain,  unmounted  and  bearings, 
mounted,  and  invites  the  public  to 
comment  or  provide  information  on 
potential  small  business  manufacturers 
for  these  products. 

In  an  effort  to  identify  potential  small 
business  manufactxuers,  the  SBA  has 
searched  Procurement  Marketing  k 
Access  Network  (PRO-Net)  and  the  SBA 
will  pubhsh  a  notice  in  the  FedBizOpps. 
The  public  is  invited  to  comment  or 
provide  source  information  to  SBA  on 
the  proposed  waiver  of  the 
Nonmanufactiuer  Rule  for  these  classes 
of  products. 

Luz  A.  Hopewell, 

Associate  Administrator  for  Government 

Contracting. 

IFR  Doc.  02-7958  Filed  4-3-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  2000-Niyi-367-A01 
RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-600,  -700,  and  -800  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). ^__ 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  737-600,  -700.  and  -800 


series  airplanes,  that  currently  requires 
repetitive  inspections  to  detect 
discrepancies  of  the  quick-disconnect 
coupling  on  the  fuel  hose  located  at  the 
fan  case  firewall;  corrective  action,  if 
necessary;  and  installation  of  a  clamp 
shell  on  the  coupling  to  prevent 
separation  of  the  coupling  halves.  This 
action  would  limit  the  applicability  of 
the  existing  requirements,  clarify  certain 
existing  requirements,  and  require 
removal  of  the  clamp  shell  installed 
previously  and  replacement  of  the 
existing  quick-disconnect  fuel  supply 
hose,  coupling,  and  strut  fitting  with 
new,  fixed-B-nut-type  parts.  Such 
replacement  would  end  the  requirement 
for  repetitive  inspections.  This  action  is 
necessary  to  prevent  major  fuel  leakage 
due  to  excessive  wear  of  the  quick- 
disconnect  coupling  on  the  fuel  hose, 
fire  in  the  engine  nacelle,  and 
consequent  loss  of  thrust  from  the 
affected  engine,  which  could  residt  in 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
May  20.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
AttenUon:  Rules  Docket  No.  2000-NM- 
367-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment®faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-367-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Pegors,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1446:  fax  (425)  227-1181. 
SUPPLfMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triphcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-367-AD." 
The  postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-367-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  January  28. 1999,  the  FAA  issued 
AD  99-03-08,  amendment  39-11022  (64 
FR  5590,  February  4, 1999),  applicable 
to  certain  Boeing  Model  737-600,  -700, 
-700IGW,  and  -800  series  airplanes,  to 
require  repetitive  inspections  to  detect 
discrepancies  of  the  quick-disconnect 
coupling  on  the  fuel  hose  located  at  the 
fan  case  firewall;  corrective  action,  if 
necessary;  and  installation  of  a  clamp 
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shell  on  the  coupling  to  prevent 
separation  of  the  coupling  halves.  That 
action  was  prompted  by  a  report  that  a 
quick-disconnect  coupling  on  the  fuel 
hose  on  an  in-service  airplane  was 
found  loose  and  leaking  fuel.  The 
requirements  of  that  AD  are  intended  to 
detect  and  correct  excessive  wear  of  the 
quick-discoimect  coupling  on  the  fuel 
hose,  which  could  result  in  major  fuel 
leakage,  fire  in  the  engine  nacelle,  and 
consequent  loss  of  thrust  from  the 
affected  engine. 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  99-03-08,  the 
FAA  specified  that  the  actions  required 
by  that  AD  were  considered  "interim 
action"  and  that  the  manufacturer  was 
developing  a  modification  to  positively 
address  the  imsafe  condition.  The  FAA 
indicated  that  it  may  consider  further 
rulemaking  action  once  the  modification 
was  developed,  approved,  and  available. 
The  manufacturer  now  has  developed 
such  a  modification,  and  the  FAA  has 
determined  that  further  rulemaking 
action  is  indeed  necessary;  this 
proposed  AD  follows  from  that 
determination. 

Explanation  of  Relevant  Service 
Information 

AD  99-03-08  refers  to  the  original 
issue  of  Boeing  Alert  Service  Bulletin 
737-73A1011,  dated  November  25, 

1998.  as  the  appropriate  source  of 
service  information  for  required  actions. 
Subsequent  to  the  issuance  of  AD  99- 
03-08,  the  FAA  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
73A1011,  Revision  1,  dated  April  15, 

1999.  That  alert  service  bulletin  divides 
the  list  of  affected  airplanes  into  Group 
I  (those  airplanes  on  which  the  clamp 
shell  was  not  installed  on  the  quick 
disconnect  coupling  during  production) 
and  Group  11  (those  airplanes  on  which 
the  clamp  shell  was  installed  on  the 
quick  discoimect  coupling  during 
production). 

The  FAA  now  has  reviewed  and 
approved  Boeing  Alert  Service  Bulletin 
737-73A1011,  Revision  2,  dated  July  13, 

2000.  In  addition  to  procedures  similar 
to  those  contained  in  the  original  issue 
(and  Revision  1)  of  the  alert  service 
bulletin.  Revision  2  of  the  alert  service 
bulletin  describes  procedures  for 
replacement  of  the  existing  quick- 
disconnect  fuel  supply  hose,  coupling, 
and  strut  fittingvdth  new,  fixed-B-nut- 
type  parts.  The  procedures  include 
removing  the  clamp  shell  installed  on 
the  quick-discoimect  coupling  on  the 
fuel  hose  per  the  requirements  of  the 
existing  AD  (for  Group  I  airplanes)  or 
during  production  (for  Group  II 
airplanes).  This  replacement  eliminates 


the  need  for  repetitive  inspections  for 
discrepancies  of  the  quick-disconnect 
coupling  on  the  fuel  hose. 
Accomplishment  of  the  actions 
specified  in  Revision  2  of  the  alert 
service  bulletin  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

The  effectivity  listing  of  Revision  2  of . 
the  alert  service  bulletin  has  also  been 
revised  to  list  only  airplanes  up  to  and 
including  line  number  560.  Airplanes 
with  line  number  561  and  subsequent 
have  had  the  new  fuel  supply  hose, 
coupling,  and  strut  fitting  installed 
during  production. 

Explanation  of  Change  in  Applicability 

AD  99-03-08  applies  to  Boeing  Model 
737-600,  -700,  -700IGW,  and  -800 
series  airplanes.  This  proposed  AD 
would  apply  to  certain  Boeing  Model 
737-600,  -700,  and  -800  series 
airplanes,  as  listed  in  Revision  2  of  the 
alert  service  bulletin,  described 
previously.  We  have  determined  that  no 
model  designated  "737-7001GW"  is 
listed  on  the  type  certificate  for  Model 
737  series  airplanes,  and  the  reference 
to  such  a  model  in  the  existing  AD  was 
inadvertent.  For  the  purposes  of  this 
AD,  we  consider  such  airplanes,  which 
are  in  an  increased-gross-weight 
configiu-ation,  to  be  Model  737-700 
series  airplanes;  thus  it  is  not  necessary 
to  refer  to  them  separately.  Note  1  of 
this  proposed  AD  clarifies  that  these 
airplanes  would  be  subject  to  this 
proposed  AD. 

Explanation  of  Other  Changes  to  the 
Requirements  of  the  Existing  AD 

The  FAA  has  clarified  the  inspection 
requirement  contained  in  paragraph  (a) 
of  AD  99-03-08.  Whereas  that  AD 
specifies  a  visual  inspection,  the  FAA 
has  revised  paragraph  (a)  of  this 
proposed  AD  to  clarify  that  its  intent  is 
to  requfre  a  general  visual  inspection. 
Note  3  of  this  proposed  AD  defines  that 
inspection. 

Paragraph  (b)  of  AD  99-03-08 
requires  installation  of  a  certain  clamp 
shell  on  the  quick-disconnect  coupling 
on  the  fuel  hose,  and  repetitive 
inspections  to  detect  discrepancies  of 
the  quick-disconnect  coupling.  Because 
AD  99-03-08  applies  to  dl  Boeing 
Model  737-600,  -700,  and  -800  series 
airplanes,  all  of  these  airplanes  are 
ciurenUy  subject  to  the  requirements  of 
paragraph  (b)  of  that  AD.  However, 
certain  Model  737-600.  -700.  and  -800 
series  airplanes  were  delivered  with  the 
clamp  shell  already  installed.  (As  stated 
previously,  these  airplanes  are 
identified  as  Group  II  in  Revision  2  of 
the  alert  service  bulletin.)  Thus,  only 
the  repetitive  inspections  required  by 


paragraph  (b)  of  AD  99-03-08  are 
necessary  for  Group  n  airplanes. 
Therefore,  to  ease  the  administrative 
burden  of  this  proposed  AD  for 
operators  of  the  Group  II  airplanes,  the 
FAA  has  revised  paragraphs  (a)  and  (b) 
of  this  proposed  AD  to  apply  only  to 
Group  1  airplanes,  as  listed  in  Revision 

2  of  the  alert  service  bulletin.  Further, 
for  clarification,  the  repetitive 
inspections  required  by  paragraph  (b)  of 
AD  99-03-08  have  been  moved  to 
paragraph  (c)  of  this  proposed  AD,  and 
the  corrective  actions  in  paragraphs 
(b)(1)  and  (b)(2)  of  AD  99-03-08  have 
been  redesignated  as  paragraphs  (c)(1) 
and  (c)(2)  of  this  proposed  AD.  Also,  a 
new  Note  5  has  been  included  in  this 
proposed  AD  to  clarify  that  the 
inspections  in  paragraph  (c)  of  this  AD 
are  the  same  as  those  required  by 
paragraph  (b)  of  AD  99-03-08. 

Paragraph  {b)(2)  of  AD  99-03-08 
identifies  Table  1.  of  the  alert  service 
bulletin  as  the  appropriate  source  of 
service  information  for  corrective 
actions  if  any  discrepancy  is  found 
during  the  repetitive  inspections.  Hie 
FAA  has  determined  that  Figures  1  and 

3  of  the  alert  service  bulletin  are  more 
comprehensive  sources  of  service 
information  for  corrective  actions  if  any 
discrepancy  is  found  during  the 
repetitive  inspections  following 
installation  of  the  clamp  shell  kit. 
Therefore,  for  clarification,  we  have 
revised  paragraph  (c)(2)  of  this  proposed 
AD  (which,  as  discussed  previously, 
was  designated  paragraph  (b)(2)  in  AD 
99-03-08)  to  refer  to  Figiu^s  1  and  3  of 
the  alert  service  bulletin,  as  applicable, 
as  the  appropriate  sources  of  service 
information  for  necessary  corrective 
action. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  99-03-08  to  continue  to 
require  repetitive  inspections  to  detect 
discrepancies  of  the  quick-disconnect 
coupling  on  the  fuel  hose  located  at  the 
fan  case  firewall;  corrective  action,  if 
necessary;  and  installation  of  a  clamp 
shell  on  the  coupling  to  prevent 
separation  of  the  coupling  halves.  The 
proposed  AD  would  limit  the 
applicability  of  the  existing 
requirements,  clarify  certain  existing 
requirements,  and  require 
accomplishment  of  the  actions  in 
Revision  2  of  the  alert  service  bulletin, 
described  previously. 
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Cost  Impact 

There  are  approximately  560 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
271  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  inspection  that  is  currenUy 
required  by  AD  99-03-08  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  inspection  on  U.S.  operators  is 
estimated  to  be  $16,260.  or  $60  per 
airplane,  per  inspection  cycle. 

For  airplanes  on  which  it  has  not 
already  been  accomplished  during 
production,  the  installation  of  a  clamp 
shell  required  by  AD  99-03-08  takes 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  are  provided  by  the 
manufactixrer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  installation  is 
estimated  to  be  $120  per  airplane. 

The  new  replacement  that  is  proposed 
in  this  AD  action  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  replacement 
on  U.S.  operators  is  estimated  to  be 
$65,040.  or  $240  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assvunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not^dopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tihat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu«uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11022  (64  FR 
5590.  February  4. 1999).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  20OO-NM-367-AD. 

Supersedes  AD  99-03-08,  Amendment  39- 

11022. 

Applicability:  Model  737-600,  -700.  and 
-800  series  airplanes,  listed  in  Group  1  or  2 
of  Boeing  Alert  Service  Bulletin  737- 
73A1011.  Revision  2.  dated  July  13.  2000; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  Model  737-700 
series  airplanes  in  an  increased-gross-weight 
conHguration,  as  listed  in  the  service  bulletin 
referred  to  in  the  applicability  statement  of 
this  AD. 

Note  2:  This  AD  applies  to  each  airplane 
identiRed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)(1)  of  this  AD. 
The  request  should  include  an  assessment  ef 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  major  fuel  leakage  due  to 
excessive  wear  of  the  quick-disconnect 
coupling  on  the  fuel  hose,  fire  in  the  engine 
nacelle,  and  consequent  loss  of  thrust  firom 
the  affected  engine,  which  could  result  in 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Restatement  of  Requirements  of  AD  99-03- 
08 

Repetitive  Inspections  and  Corrective  Actions 
(a)  For  airplanes  listed  in  Group  I  of  Boeing 
Alert  Service  Bulletin  737-73A1011. 
Revision  2,  dated  July  13.  2000:  Within  7 
days  after  February  19,  1999  (the  effective 
date  of  AD  99-03-08.  amendment  39-11022), 
perform  a  general  visual  inspection  to  detect 
discrepancies  [i.e..  fuel  leakage,  wear  of  the 
lock  teeth,  or  missing  lock  pins  on  the 
coupling  nut)  of  the  quick-disconnect 
coupling  on  the  fuel  hose  located  at  the  fan     - 
case  firewall,  in  accordance  with  Boeing 
Alert  Service  Bulletin  737-73A1011.  dated 
November  25,  1998;  or  Revision  2,  dated  July 
13,  2000. 

(1)  If  no  discrepancy  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  500  flight  hours,  until  the  installation 
required  by  paragraph  (b)  of  this  AD  is 
accomplished. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  perform  follow-on  corrective 
actions,  as  applicable,  in  accordance  with 
TABLE  1.  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin,  and 
repeat  the  inspection  thereafter  at  the  time 
specified  in  TABLE  1.  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

Installation  of  Clamp  Shell  and  Repetitive 
Inspections 

(b)  For  airplanes  listed  in  Group  I  of  Boeing 
Alert  Service  Bulletin  737-73A1011. 
Revision  2,  dated  July  13.  2000:  Within  30 
days  after  February  19, 1999,  install  an 
Aeroquip  Clamp  Shell,  having  part  number 
(P/N)  AE20074-165,  on  the  quick-disconnect 
coupling  on  the  fuel  hose,  which  is  located 
at  the  fan  case  firewall,  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-73A1011. 
dated  November  25, 1998;  or  Revision  2. 
dated  July  13,  2000.  Accomplishment  of  such 
installation  terminates  the  repetitive 
inspection  requirements  of  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD. 

New  Requirements  of  This  AD 

Note  3:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity  ; 
to  the  area  being  checked." 

Note  4:  Accomplishment  of  the 
requirements  of  paragraphs  (a),  (b),  and  (c)  of 
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this  AD  according  to  Boeing  Alert  Service 
Bulletin  737-73A1011.  Revision  1,  dated 
April  15. 1999,  is  acceptable  for  compliance 
with  those  paragraphs. 

Repetitive  Inspections 

(c)  For  airplanes  listed  in  Groups  I  and  11 
of  Boeing  Alert  Service  Bulletin  737- 
73A1011,  Revision  2,  dated  July  13,  2000: 
Within  1,000  flight  hours  after  installation  of 
the  clamp  shell  either  per  paragraph  (b)  of 
this  AD  (for  Group  I  airplanes)  or  during 
production  (for  Group  II  airplanes),  perform 
the  inspection  specified  in  paragraph  (a)  of 
this  AD. 

Note  5:  The  repetitive  inspections  required 
by  paragraph  (c)  of  this  AD  were  previously 
required  by  paragraph  (b)  of  AD  99-03-08. 

(1)  If  no  discrepancy  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  1 ,000  flight  hours. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  perform  follow-on  corrective 
actions,  as  applicable,  in  accordance  with 
Figures  1  and  3  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin,  as 
applicable,  and  repeat  the  inspection 
thereafter  at  the  time  specified  in  TABLE  1. 
of  the  Accomplishment  Instructions  of  the 
alert  service  bulletin. 

Replacement  of  Existing  Parts 

(d)  For  airplanes  listed  in  Groups  I  and  II 
of  Boeing  Alert  Service  Bulletin  737- 
73A1011,  Revision  2,  dated  July  13,  2000: 
Within  3  years  after  the  effective  date  of  this 
AD,  remove  the  clamp  shell  installed  per 
paragraph  (b)  of  this  AD  (for  Group  I 
airplanes)  or  during  production  (for  Group  II 
airplanes),  and  replace  the  existing  quick- 
disconnect  fuel  hose,  coupling,  and  strut 
fitting  with  new,  fixed-B-nut-type  parts,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-73A1011,  Revision  2,  dated  July 
13,  2000.  Such  replacement  terminates  the 
repetitive  inspections  required  by  paragraphs 
(a)(1).  (a)(2),  and  (c)  of  this  AD,  as  applicable. 

Spares  <^ 

(e)  After  the  effective  date  of  this  AD,  no 
one  may  install  a  quick-disconnect  fuel 
supply  hose,  coupling,  or  strut  fitting  with  a 
part  number  listed  in  the  "Existing  Part 
Numl)er"  column  of  the  table  under 
paragraph  2.E.  of  Boeing  Alert  Service 
Bulletin  737-73A1011,  Revision  2,  dated  July 
13,  2000,  on  any  airplane. 

Alternative  Methods  of  Compliance 

(f)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
99-03-08,  amendment  39-11022.  are 
approved  as  alternative  methods  of 
compliance  with  paragraphs  (a),  (b).  and  (c) 
of  this  AD. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any.  may  be 
obtained  fi-om  the  Seattle  AGO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
28,  2002. 

Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-8111  Filed  4-3-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-34&-AD] 
RIN  2120-AA64 

Airworthiness  Directhres;  Bombardier 
Model  CL-600-2B19  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Bombardier  Model  CL-600- 
2B19  series  airplanes.  This  proposal 
would  require  inspection  of  certain 
installed  electrical  relays  to  determine 
whether  they  have  certain 
manufactiuing  date  codes,  and 
replacement  of  the  electrical  relays  with 
those  date  codes  with  new  relays  writh 
different  manufactiuing  date  codes.  This 
action  is  necessary  to  prevent  the  failure 
of  an  electrical  relay  due  to  a  defective 
moving  blade  assembly,  which  could 
result  in  the  inability  to  generate 
electrical  power  from  the  emergency 
system,  if  needed.  This  action  is 
intended  to  address  the  identified 
imsafe  condition. 

DATES:  Comments  must  be  received  by 
May  6.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
346-AD,  1601  Lind  Avenue,  SW.,       ; 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 


may  also  be  sent  via  the  hitemet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Intemetmust  contain 
"Docket  No.  2001-NM-346-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier.  Inc..  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville.  Montreal,  Quebec  H3C  309,      - 
Canada.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA.  New  York  Aircraft 
Certification  Office.  10  Fifth  Street. 
Third  Floor.  Valley  Stream.  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Luciano  Castracane,  Aerospace 
Engineer,  Systems  and  Flight  Test 
Branch,  ANE-172.  FAA.  New  York 
Aircraft  Certification  Office.  10  Fifth 
Street.  Third  Floor.  Valley  Stream,  New 
York  11581;  telephone  (516)  256-7535; 
fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:' 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
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concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-346-AD." 
The  postcard  will  be  date  stamped  and 
retximed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  RiUes  Docket  No. 
20O1-NM-34&-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-^056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA).  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  imsafe  condition  may  exist  on 
certain  Bombardier  Model  CL-600- 
2B19  series  airplanes.  TCCA  advises 
that  certain  Leach  "H"  series  electrical 
relays  having  part  number  (P/N)  H- 
A4A-039  may  have  defective  moving 
blade  assemblies  due  to  improper  heat 
treatment.  These  defective  Leach  "H" 
series  relays  were  manu&ctured 
between  March  12,  2000,  and  December 
10,  2000,  and  have  maniifact\iring  date 
codes  from  0011  to  0050.  These  relays 
were  not  installed  in  airplanes  having 
line  numbers  7003-7067  inclusive  and 
7069-7373  inclusive  at  the  time  of 
delivery.  However,  if  any  of  the 
airplanes  with  those  line  numbers  have 
had  an  original  relay  replaced  after 
March  1.  2000.  it  is  possible  that  the 
replacement  relay  was  defective. 
According  to  Leach  International,  relays 
with  the  defective  moving  blade 
assemblies  failed  within  the  first  500 
flight  cycles.  This  action  is  necessary  to 
prevent  the  failure  of  an  electrical  relay 
due  to  a  defective  moving  blade 
assembly,  which  could  result  in  the 
inability  to  generate  electrical  power 
from  the  emergency  system,  if  needed. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Alert  Service 
Bulletin  A601R-24-105,  Revision  "A". 
dated  July  20,  2001,  Which  describes 
procedures  for  inspection  of  Leach  "H" 
series  relays  having  part  number  (P/N) 
H-A4A-039  to  determine  the 
manu&cturing  date  code.  The  service 
bulletin  also  describes  procedures  for 
replacement  of  those  Leach  "H"  series 
relays  having  manufacturing  date  codes 
0011  through  0050  with  new  Leach  "H" 
series  relays  having  the  same  part 


number  but  different  manufacturing 
date  codes. 

The  affected  relays — called  "suspect 
relays"  in  the  service  bulletin — are  the 
following: 

•  The  air-driven  generator  (ADG) 
emergency  hydraulic  power  transfer 
relay  (KlXC). 

•  The  ADG  emergency  electrical 
power  transfer  relay  (K2XD).  and 

•  The  alternating  current  (AC) 
essential  power  transfer  relay  (K3XD). 

TCCA  classified  this  service  bulletin 
as  mandatory  and  issued  Canadian 
airworthiness  directive  CF-2001-27, 
dated  July  24,  2001.  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufact\ired 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  between  the  Service 
Bulletin  and  this  AD 

The  service  bulletin  recommends  that 
the  visual  inspection  for  suspect  relays 
be  conducted  in  conjunction  with 
replacement  of  any  suspect  relays. 
However,  this  AD  would  require  an 
inspection  for  suspect  relays  within  14 
days  after  the  effective  date  of  the  AD. 
The  replacement  of  any  suspect  relays 
detected  would  not  be  required  imtil  the 
passage  of  500  or  1.000  flight  hours  after 
the  effective  date  of  the  AD,  depending 
upon  the  relay. 

Cost  Impact 

The  FAA  estimates  that  160  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection 


at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  inspection  on 
U.S.  operators  is  estimated  to  be  $9,600. 
or  $60  per  airplane. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement  of  suspect  relay 
KlXC  at  an  average  labor  rate  of  $60  per 
work  hour.  There  would  be  no  charge 
for  the  replacement  part.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
replacement  of  suspect  relay  KlXC  on 
U.S.  operators  is  estimated  to  be  a 
maximum  of  $19,200.  or  $120  per 
airplane. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement  of  suspect  relays 
K2XD  and  K3XD  at  an  average  labor  rate 
of  $60  per  work  hour.  There  would  be 
no  charge  for  the  replacement  parts. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  replacement  of  suspect 
relays  D  or  K3XD  on  U.S.  operators  is 
estimated  to  be  a  maximum  of  $19,200, 
or  $120  per  airplane. 

The  cost  impact  figiire  discussed 
above  is  based  on  assumptions  ^at  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Govenmient  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  Chat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regiilatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 


«!!•     /fl 1^ . 


A«-;1     A 


OrtrtO  /  Di>m->r>oa<4     Rllloc 


Federal  Register /Vol.  67,  No.  65 /Thursday,  April  4,  2002  /  Proposed  Rules 


16069 


A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

j  Authority:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier,  Inc.  (Formerly  Canadair): 

Docket  2001-NM-346-AD. 


Applicability:  Model  CL-eOO^aBlQ  series 
air^anes,  serial  numbers  7003  through  7495 
inclusive,  7497  through  7502  inclusive,  and 
7505  through  7507  inclusive;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
'  To  prevent  the  failure  of  an  electrical  relay 
due  to  a  defective  moving  blade  assembly, 
which  could  result  in  the  inability  to 
generate  electrical  power  from  the  emergency 
system,  if  needed,  accomplish  the  following: 

Inspection 

(a)  Within  14  days  after  the  effective  date 
of  this  AD:  Perform  an  inspection  to 
determine  whether  installed  Leach  "H" 
series  power  transfer  relays  KlXC,  K2XD, 
and  K3XD.  all  having  part  number  (P/N)  H- 
A4A-039,  have  a  manufacturing  date  code  of 
OOll  through  0050.  The  inspection  for  such 
"suspect  relays"  is  to  be  performed  in 
accordance  with  Bombardier  Alert  Service 
Bulletin  A601R-24-105,  Revision  "A",  dated 
hily  20.  2001. 


Note  2:  Inspections  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  Bombardier  Alert  Service  Bulletin 
A601R-24-105,  dated  July  4,  2001,  are 
considered  acceptable  for  compliance  with 
the  applicable  action  specified  in  this 
amendment. 

(b)  As  of  the  effective  date  of  this  AD:  For 
airplanes  determined  to  have  suspect  Leach 
"H"  series  relays  KlXC  or  K2XD  installed, 
dispatch  with  an  inoperative  integrated-drive 
generator  (IDG)  or  auxiliary  power  unit 
(APU)  is  prohibited  until  replacement  of  the 
relay  with  a  new  relay  is  accomplished  in 
accordance  with  paragraphs  (c)  and  (d)  of 
this  AD. 

Replacement 

(c)  Within  500  flight  hours  after  the 
effective  date  of  this  AD:  Replace  suspect 
relay  KlXC  with  a  new  relay  having  a 
manufacturing  date  code  other  than  0011 
through  0050,  in  accordance  with 
Bombardier  Alert  Service  Bulletin  A601R- 
24-105,  Revision  "A",  dated  July  20,  2001. 

Note  3:  Replacement  of  suspect  relay  KlXC 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Bombardier  Alert 
Service  Bulletin  A601R-24-105,  dated  July  4, 
2001,  is  considered  acceptable  for 
compliance  with  the  applicable  action 
specified  in  this  amendment. 

(d)  Within  1,000  flight  hours  after  the 
effective  date  of  this  AD:  Replace  suspect 
relays  K2XD  and  K3XD  with  new  relays 
having  a  manufacturifag  date  code  other  then 
001 1  through  0050,  in  accordance  with 
Bombardier  Alert  Service  Bulletin  A601R- 
24-105,  Revision  "A",  dated  July  20,  2001. 

Note  4:  Replacement  of  suspect  relays 
K2XD  and  K3XD  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
Bombardier  Alert  Service  Bulletin  A601R- 
24-105,  dated  July  4,  2001,  is  considered 
acceptable  for  compliance  with  the 
applicable  action  specified  in  this 
amendment. 

Spares 

(e)  As  of  the  effective  date  of  this  AD,  no^ 
person  shall  install  a  Leach  "H"  series 
elecU-ical  relay  having  P/N  H-A4A-039  that 
has  a  manufacturing  date  code  of  0011 
through  0050  on  any  airplane. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method'of  contpliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods-of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fi-om  the  New  York  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 


location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  6:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2001-27,  dated  July  24,  2001. 

Issued  in  Renton,  Washington,  on  March 
29,  2002. 
Kalene  C.  Yanamura, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  02-8174  Filed  4-3-02;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  2001-NE-37-AD] 

RIN  2120-AA64 

Airworttiiness  Directives;  CFM 
International  CFM56-5B  and  -7B 
Series  Turtx>fan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicaBle  to  CFM  International 
(CFMI)  CFM56-5B  and  -7B  series 
turbofan  engines.  This  proposal  woulcf 
require  retirement  of  stage  2  LPT  nozzle 
segments  and  stage  3  LPT  nozzle 
segments,  listed  in  Table  1  of  this 
proposed  AD.  from  service  before 
accumulating  25.000  cycles-since-new 
(CSN).  or  by  October  31.  2008. 
whichever  occurs  earlier.  This  proposal 
would  also  require  installation  of  new 
design  (either  new  or  reworked)  nozzle 
segments,  that  would  aid  in 
containment  of  the  IPT  rotor  in  the 
event  of  LPT  shaft  failure.  This  proposal 
is  prompted  by  a  report  of  an  LPT  shaft 
failure  caused  by  a  hydromechanical 
unit  (HMU)  malfunction  that  induced  a 
higher  than  anticipated  IPT  rotor 
overspeed.  The  actions  specified  by  the 
proposed  AD  are  intended  to  aid  in 
contaiimient  of  the  LPT  rotor  in  the 
event  of  LPT  shaft  failure,  which  could 
result  in  uncontained  engine  failure  and 
damage  to  the  airplane. 
DATES:  Comments  must  be  received  by 
Jime  3,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
37-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
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may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane' 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
CFM  International,  Technical 
Publications  Department,  1  Neumann 
Way,  Cincinnati,  OH  45215;  telephone 
(513)  552-2800;  fax  (513)  552-2816. 
This  information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Coimsel. 
12  New  England  Executive  Park. 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Rosa,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA.  Engine  and 
Propeller  Directorate.  12  New  England 
Executive  Park,  telephone  (781)  238- 
7152;  fax  (781)  238-7199. 
SUPP1.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-37-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

AvailabUity  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2001-NE-37-AD,  12  New 
England  Executive  Park.  Biu-lington,  MA 
01803-5299. 

Discussion 

On  August  7.  2001,  the  FAA  received 
a  report  of  a  CFM56-7B  turbofan  engine 
LPT  shaft  failure.  CFMI  determined  that 
this  failure  was  caused  by  an  HMU 
malfunction  that  induced  an  LPT  rotor 
overspeed.  To  aid  in  containment  of  the 
LPT  rotor  in  the  event  of  LPT  shaft 
failure,  the  FAA  proposes  to  require: 

•  Retirement  of  stage  2  LPT  nozzle 
segments  and  stage  3  LPT  nozzle 
segments,  listed  in  Table  1  of  this 
proposed  AD.  from  service  before 
accumulating  25.000  CSN,  or  by  October 
31.  2008.  whichever  occurs  earlier. 
These  limits  are  based  on 
manufacturer's  analysis. 

•  Installation  of  new  design  (either 
new  or  reworked)  nozzle  segments,  that 
facilitate  the  axial  clashing  between  the 
stage  3  LPT  blades  and  stage  4  nozzle 
airfoils. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  CFM  International 
(CFMI)  CFM56-5B  and  -7B  series 
txu-bofan  engines  of  the  same  tjrpe 
design,  the  proposed  AD  would  require 
retirement  of  stage  2  LPT  nozzle 
segments  and  stage  3  LPT  nozzle 
segments,  listed  in  Table  1  of  this 
proposed  AD,  from  service  before 
acciunulating  25,000  cycles-since-new, 
or  by  October  31,  2008,  whichever 
occurs  earlier.  The  proposed  AD  would 
also  require  installation  of  new  design 
(either  new  or  reworked)  nozzle 
segments,  that  would  aid  in 
containment  of  the  LPT  rotor  in  the 
event  of  LPT  shaft  failure. 

Economic  Anal3rsis 

There  are  approximately  3,187  CFM 
International  (CFMI)  CFM56-5B  and 
-7B  series  engines  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  910  engines  installed  on 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
also  estimates  that  it  would  take 
approximately  10  work  hours  per  engine 
to  perform  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $34,984  per  engine. 
Based  on  these  figiues,  the  total  cost  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $32,381,440. 


Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  imphcations,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regxUatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory  " 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  .authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

CFM  International:  Docket  No.  2001-NE-37- 
AD. 


Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  CFM  International  (CFMI) 
CFM56-5B  and  -7B  series  turbofan  engines. 
These  engines  are  installed  on,  but  not 
limited  to  Boeing  737-600,  -700.  -800,  and 
-900;  and  Airbus  A319,  A320.  and  A321 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
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subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  before 
accumulating  25,000  cycles-since-new  on  the 
parts  listed  in  Table  1  of  this  AD,  or  by 
October  31,  2008,  whichever  occurs  earlier, 
unless  already  done. 

To  aid  in  containment  of  the  LPT  rotor  in 
the  event  of  LPT  shaft  failure,  which  could 
result  in  uncontained  engine  failure  and 
damage  to  the  airplane,  do  the  following: 

(a)  Retire  from  service  stage  2  LPT  nozzle 
segments  and  stage  3  LPT  nozzle  segments 
listed  in  the  following  Table  i,  and  install 
new  design  (either  new  or  reworked)  nozzle 
segments: 


ABLE    1.— STAGE    2    AND    STAGE    3 

LPT  NOZZLE  Segment  Paht  Num- 
bers To  Be  Retired 


Nozzle  seg- 

Part numbers 

ments 

(1)  Stage  2 

338-109-104-0,  338-109- 

105-0,  338-109-106-0, 

338-109-204-0,  338- 

109-205-0,  338-109- 

206-0,  338-1 09-304-O, 

338-109-305-0,  338- 

109-306-0. 

(2)  Stage  3 

338-109-702-0.  338-109- 

802-0. 

(b)  Information  on  reworking  stage  2  LPT 
nozzle  segments  and  stage  3  LPT  nozzle 
segments,  listed  in  Table  1  of  this  AD,  can 
be  found  in  CFM  International  Service 
Bulletins  (SB's)  720328,  dated  May  25,  2000, 
for  CFM56-5  series  engines,  and  SB  720241, 
dated  May  25,  2000.  for  CFM56-7  series 
engines. 

AltematiTe  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

INote  2:  Information  concerning  the 
xistence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 


and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
March  29,  2002. 
Robert  G.  Mann, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-8173  Filed  4-3-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Chapter  I 
[Docket  No.  RM02-7-000] 

Accounting  and  Reporting  of  Asset 
Retirement  Obligations 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  informal  technical 

conference,  agenda  and  request  for 

comments. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
previously  issued  a  Notice  of  Informal 
Technical  Conference  on  March  8,  2002. 
Today's  notice  announces  that  the 
technical  conference  will  be  held  on 
Tuesday,  May  7.  2002,  starting  at  9 
A.M..  in  the  Commission's  Meeting 
Room.  888  First  Street,  NE., 
Washington.  DC.  The  Conference  will 
address  the  financial  accounting, 
reporting  and  related  ratemaking 
implications  related  to  asset  retirement 
obligations  associated  with  the 
retirement  of  tangible  long-lived  assets. 
This  notice  provides  the  format  for  the 
conference,  the  agenda  and  requests  for 
comments  and  provides  further  details 
regarding  the  technical  conference.  All 
interested  parties  are  invited  to  attend. 
dates:  Written  comments  should  be 
submitted  on  or  before  April  29.  2002  in 
the  above-captioned  proceeding. 
ADDRESSES:  Send  comments  to:  Office  of 
the  Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  The  comments 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.gov/  and  click  on  "Make  an 
Electronic  Filing."  and  follow  the 
instructions  for  each  screen. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Klose  (Project  Manager).  Office  of 
Executive  Director.  Division  of 
Regulatory  Accounting  Policy.  Federal 
Energy  Regulatory  Commission.  888 


First  Street,  NE..  Washington,  DC  20426.  . 
Phone  (202)  219-2595;  Fax:  (202)  219- 
2632;  E-Mail;  mark.kIose@ferc.gov. 

Raymond  Reid  (Technical  Issues), 
Office  of  Executive  Director,  Division  of 
Regulatory  Accounting  Policy,  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.,  Washington,  DC  20426. 
Phone  (202)  219-2928;  Fax:  (202)  219- 
2632;  E-Mail;  raymond.reid@ferc.gov. 

Julia  Lake  (Legal  Issues),  Office  of 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington,  DC  20426. 
Phone  (202)  208-2019;  E-Mail; 
juUa.Iake@ferc.gov. 

SUPPLEMENTARY  INFORMATKM:  In 

addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
it  is  available  for  inspection  in  the 
Commission's  PubUc  Reference  Room  at 
888  First  Street.  NE..  Room  2A. 
Washington,  DC  20426,'dimng  regular 
business  hoiu^  and  is  posted  on  both 
the  Commission's  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  Systems 
(RIMS),  and  may  be  viewed  and  printed 
remotely  via  the  Internet  through 
Commission's  Home  Page  {http:// 
vtrww.ferc.gov). 

Notice  of  Informal  Technical 
Conference,  Agenda  and  Request  for 
Comments 

March  29,  2002. 

Take  notice  that  on  Tuesday,  May  7, 
2002,1  tlie  Commission  staff  will  hold  a 
technical  conference  to  discuss  the 
financial  accounting,  reporting  and 
ratemaking  implications  related  to  asset 
retirement  obligations  associated  with 
the  retirement  of  tangible  long-lived 
assets.  The  conference  will  b^in  at  9:00 
A.M.  and  is  scheduled  for  the 
Commission  Meeting  Room,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE.. 
Washington.  DC.  All  interested  parties 
are  invited  to  attend.  This  conference  is 
being  convened  to  enlist  the 
participation  of  CPA  firms,  industry 
associations,  jiuisdictional  entities,  state 
commissions,  other  regulatory  bodies, 
rural  electric  cooperatives  ^  and  other 


'  See  67  FR  11954  (Mar.  18.  2002).  The  initial 
notice  indicated  that  the  technical  conference 
would  be  held  on,  Tuesday  and  Wednesday,  May 
7  and  8,  2002.  However.  Commission  has  decided 
at  this  time  not  to  extend  the  technical  conference 
to  Wednesday,  May  8,  2002. 

2  The  Rural  Utilities  Service  (RUS)  and  its  rural 
electric  cooperatives  have  an  interest  in  this 
proceeding  because  RUSs  Uniform  System  of 
Accounts  for  its  rural  electric  cooperative  utilities 
incorporates  accounting  requirements  which  are 
similar  to  the  Commission's  uniform  System  of 
Accounts  for  public  utilities  18  CFR  Part  101. 
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interested  parties  to  address  the 
financial  accounting,  reporting  and 
ratemaking  implications  related  to  asset 
retirement  obligations  associated  with 
the  retirement  of  tangible  long-lived 
assets. 

This  notice  provides  the  format  for 
the  technical  conference,  the  agenda,  a 
request  for  comments  and  further  details 
regarding  the  technical  conference. 
Panels  that  have  been  formed  are  shown 
in  Attachment  1.  Attachment  2  are 
questions  that  can  be  addressed  in 
written  comments. 

The  Commission  staff  will  discuss 
with  the  panelist  the  following  topics: 

1.  The  types  of  fixed  assets  that  have 
an  asset  retirement  obligation  that 
would  be  recognized  and  measured 
imder  such  a  requirement. 

2.  The  impact  asset  retirement 
obligations  have  on  depreciation 
accoimting  and  depreciation 
procedures. 

3.  The  accounting  implementation 
issues  related  to  the  recognition  of  asset 
retirement  obligations  for  existing  and 
future  long-lived  assets. 

4.  The  impact  on  the  Uniform 
Systems  of  Accounts  and  the 
Commission's  rate  regulations. 

The  Commission's  existing  Uniform 
Systems  of  Accounts  ^  do  not  address 
the  accoimting  and  reporting  of  the  asset 
retirement  obligations.*  There  are  a 
number  of  implementation  issues 
related  to  the  accounting  requirements 
for  asset  retirement  obligations  that  are 
capable  of  different  interpretations. 
These  interpretations  could  result  in 
inconsistent  accounting  treatment 
between  companies,  and  have 
unintended  effects  on  cost-of-service 
and  formula  rates.  The  main  purpose  for 
convening  this  technical  conference  is 
to  afford  an  opportunity  for  the  electric, 
natural  gas  and  oil  pipeline  industries 
and  other  interested  parties  to  discuss 
with  the  Commission  staff  issues  related 
to  the  implementation  of  accounting 
requirements  for  asset  retirement 


'  See  18  CFR  Part  101  (2001).  Uniform  System  of 
Accounts  Prescribed  for  Public  Utilities  and 
Licensees  Subject  to  the  Provisions  of  the  Federal 
Power  Act;  18  CFR  Part  201  (2001).  Uniform  System 
of  Accounts  Prescribed  for  Natural  Gas  Companies 
Subject  to  the  Provisions  of  the  Natural  Gas  Act: 
and  18  CFR  Part  352  (2001).  Uniform  System  of 
Accounts  Prescribed  for  Oil  Pipeline  Companies 
Subject  to  the  Provisions  of  the  Interstate  Commerce 
Act. 

*  The  Commission's  Chief  Accountant  issued 
interim  accounting  guidance  stating  that  public 
utilities  and  licensees,  natural  gas  companies,  and 
oil  pipelines  may  not  early  adopt  this  accounting 
standard  for  financial  accounting  and  reporting  to 
the  Commission  until  it  acts  on  this  matter.  See  All 
jurisdictional  Public  Utilities,  Licensees,  Natural 
Gas  Companies,  and  Oil  Pipeline  Companies, 
Docket  No.  AI02-1-000.  issued  February  20,  2002, 
found  at  hltp://www.ferc.gov/news/ai02-l-000.htm. 


obligations.  The  goal  of  the  conference 
is  to  identify  how  recognition  of  asset 
retirement  obligations  may  affect  the 
Commission's  existing  accounting  and 
rate  regulations. 

hi  order  to  aid  Commission  staffs 
evaluation  of  the  accoimting,  reporting 
and  ratemaking  implications  of 
recognizing  asset  retirement  obligations, 
we  invite  all  interested  parties  to  submit 
written  comments  to  the  questions  in 
Attachment  2  on  or  before  April  29, 
2002,  in  the  above-captioned 
proceeding.  All  comments  will  be 
placed  in  the  Commission's  public  files 
and  will  be  available  for  inspection  in 
the  Commission's  Public  Reference 
Room  at  888  First  Street,  NE., 
Washington,  DC  20426,  during  regular 
business  hours.  Additionally,  all 
comments  may  be  viewed,  printed,  or 
downloaded  remotely  via  the  Internet 
through  FERC's  Homepage  using  the 
RIMS  link.  User  assistance  for  RIMS  is 
available  at  (202)  208-2222,  or  by  e-mail 
to  rimsmaster^erc.gov. 

Comments  related  to  this  proceeding 
may  be  filed  either  in  paper  format  or 
electronically.  Those  filing 
electronically  do  not  need  to  make  a 
paper  filing.  For  paper  filings,  the 
original  and  14  copies  of  the  comments 
should  be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE.. 
Washington.  DC  20426  and  should  refer 
to  Docket  No.  RM02-7-000.  Comments 
filed  electronically  via  the  Internet  must 
be  prepared  in  WordPerfect,  MS  Word, 
Portable  Docxunent  Format,  or  ASCII 
format.  To  file  the  comments,  access  the 
Commission's  website  at  www.ferc.gov 
and  click  on  "Make  an  Electronic 
Filing."  and  follow  the  instructions  for 
each  screen.  First  time  users  will  have 
to  establish  a  user  name  and  password. 
The  Commission  will  send  an  automatic 
acknowledgment  to  the  sender's  E-mail 
address  upon  receipt  of  comments.  User 
assistance  for  electronic  filing  is 
available  at  (202)  208-0258  or  by  e-mail 
to  efiling@ferc.gov.  Comments  should 
not  be  submitt^  to  the  e-mail  address. 

The  conference  will  be  transcribed. 
Those  interested  in  obtaining  transcripts 
need  to  contact  ACE  Federal  Reporters, 
at  (202)  347-3700  or  (800) 336-6646. 
Transcriptions  will  be  placed  in  the 
public  record  ten  days  after  the 
conference. 

For  further  information  contact  about 
the  conference,  please  contact  either: 
Mark  Klose  (Project  Manager),  at  (202) 
219-2595  or  mark.klose®ferc.gov, 
Raymond  Reid  (Technical  Issues),  at 
(202)  219-2928  or 
rayinond.reid@ferc.gov  or  Julia  Lake 


(Legal  Issues),  at  (202)  208-2019  or 
juIia .  Iake@ferc.gov. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

Attachment  1;  Accountiiig  and  Rate 
Treatment  for  Asset  Retirement 
Obligations 

Conference  Agenda 

Tuesday,  May  7,  2002. 

Opening  Remarks    9  a.m-9:15  a.m. 

FERC  Staff 
Panel  1     9:15  a.m.  -10:45  a.m. 

CPA  Firms 
Break    10:45  a.m.-ll  a.m. 
Panel  2     11  ajn.-12:30  p.m. 

Edison  Electric  Institute 

Interstate  Natural  Gas  Association  of 
America 

Association  of  Oil  Pipelines 

Public  Utilities  and  Licensees 

Natural  Gas  Pipelines 

Oil  Pipelines 
Limch  break    12:30  p.m.-l:30  p.m. 
Panel  3     1:30  p.m,-3  p.m. 

National  Association  of  Regulatory 
Commissioners 

Rural  Utilities  Services 

National  Rural  Electric  Cooperative 
Association 

Rural  Electric  Cooperatives 
Break    3  p.m.-3:15  p.m. 
Panel  4    3:15  p.m.-4  p.m.  " 

Other  Parties 
•        *•**■ 

Attachment  2;  Questions  To  Be  Addressed  in 
Request  for  Comments 

In  order  to  aid  Commission  staffs 
evaluation  of  the  accounting,  reporting  and 
ratemaking  implications  related  to 
recognizing  asset  retirement  obligations,  we 
invite  interested  parties  to  submit  written 
comments  on  the  following  questions  and 
any  other  questions  which  will  aid  the 
Commission  staff  in  assessing  the 
implications  of  recognizing  asset  retirement 
obligations  for  regulatory  purposes. 

1.  Should  legal  obligations  related  to  asset 
retirement  obligations  be  recognized  in 
Commission  Annual  Reports,  FERC  Forms  1, 
1-F,  2,  2-A,  and  6?  *  If  not,  what  is  the 
authoritative  support  for  this  position?  Please 
explain. 

2.  If  legal  obligations  related  to  asset 
retirements  should  be  recognized  for 
regulatory  financial  accounting  and  reporting 
purposes,  should  they  be  recognized  on  the 
same  basis  and  in  the  same  manner  as 
required  for  external  and  Securities  and 
Exchange  Commission  financial  reporting?  If 
not,  please  explain  the  reasons  for  any 
different  accounting  treatment? 


»  FERC  Form  No.  1,  Annual  Report  of  Major 
Public  Utilities,  Licensees  and  Others  (Form  1); 
FERC  Form  No.  1-F.  Annual  Report  of  Nonmajor 
Public  Utilities  and  Licensees  (Form  1-F):  FERC 
Form  No.  2,  Annual  Report  of  Major  Natural  Gas 
Companies  (Form  2):  FERC  Form  No.  2-A,  Annual 
Report  of  Nonmajor  Natural  Gas  Companies  (Form 
2-A);  and  Form  No.  6,  Aimual  Report  of  Oil 
Pipeline  Companies  (Form  6).  ; 
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3.  What  specific  categories  of  existing  fixed 
assets  have  asset  retirement  obligations  that 
would  be  recognized  and  measured  under 
such  requirements?  Please  provide  an 
approximation  of  the  additional  asset 
retirement  obligation  liability  that  would  be 
recognized  under  this  requirement,  the  net 
income  effect,  and  other  related  financial 
consequences.  Please  explain. 

4.  Under  the  Uniform  Systems  of  Accounts, 
what  existing  or  new  balance  sheet  accounts 
should  be  used  to  record  the  capitalized  asset 
retirement  costs?  Also,  what  existing  or  new 
primary  plant  account(s)  should  be  used  to 
record  the  capitalized  asset  retirement  costs? 
Please  explain. 

5.  What  records  should  be  maintained  to 
support  the  capitalized  asset  retirement  costs 
and  related  liability  for  the  asset  retirement 
obligations?  Please  explain. 

6.  Under  the  Uniform  Systems  of  Accounts, 
what  existing  or  new  accounts  for 
depreciation  expense  and  accumulated 
depreciation  should  be  used  to  record 
depreciation  on  the  capitalized  asset 
retirement  costs?  Please  explain. 

7.  What  detailed  depreciation  records  are 
needed  for  the  capitalized  asset  retirement 
costs?  Please  explain. 

8.  Under  the  Uniform  Systems  of  Accounts, 
what  existing  or  new  accounts  should  be 
used  to  record  liabilities  for  asset  retirement 
obligations  and  the  related  time  value  of 
money  (accretion  expense)?  Please  explain. 

9.  What  records  should  be  maintained  to 
support  the  entries  and  the  amounts  included 
in  the  liability  account  so  that  companies  can 
furnish  complete  information  for  each 
specific  liability  related  to  each  property  that 
gives  rise  to  a  liability  for  an  asset  retirement 
obligation?  Please  explain. 

10.  How  does  the  accounting  for  asset 
retirement  obligatiens  impact  the  Uniform 
Systems  of  Accounts'  definitions  for 
Depreciation,  Service  Value,  Net  Salvage, 
Salvage  Value,  Cost  of  Removal  and  Service 
Life?  8  Please  explain. 

11.  What  revisions  should  be  made  to  the 
Uniform  Systems  of  Accounts'  definitions  for 
Depreciation,  Service  Value,  Net  Salvage, 
Salvage  Value,  Cost  of  Removal  and  Service 
Life  as  a  result  the  accounting  for  asset 
retirement  to  differentiate  between  the  cost  of 
removal  that  is  not  recognized  as  a  liability 
for  cost  of  removal  versus  the  cost  of  removal 
recognized  as  a  liability  for  an  asset 
retirement  obligation?  Please  explain. 

12.  What  are  the  implications  of  the 
accounting  for  asset  retirement  obligations  on 
depreciation  procedures  (group  method 
versus  component  method)?  Please  explain. 

.13.  How  should  a  regulated  entity  account 
for  the  transition  adjustment  related  to  the 
adoption  of  accounting  for  asset  retirement 
obligations?  Please  explain. 

14.  At  the  date  of  adoption  of  the 
accounting  pronoimcement,  how  would  a 
jurisdictional  entity  account  for  asset 
retirement  obligations  associated  with  plant 
or  facilities  that  have  been  closed  or 
abandoned  (i.e.  retired  but  not  physically 
removed)?  Please  explain. 

15.  If  an  existing  component  part  of  a  larger 
system  asset  has  a  legal  obligation  associated 


with  its  retirement,  and  the  component's 
useful  life  is  shorter  than  the  life  of  the  larger 
system  asset  of  which  it  is  a  part,  must  a 
liability  for  the  asset  retirement  obligation  be 
recognized  for  the  component  and  the  asset 
retirement  costs  be  depreciated  over  the 
component  useful  life?  At  the  date  of 
adoption  will  there  be  sufficient  information 
and  records  related  to  such  components  to 
recognize  and  measure  the  related  asset 
retirement  obligations?  Please  explain. 

16.  How  should  any  balances  remaining  at 
the  date  of  settlement  of  liabilities  for  asset 
retirement  obligations  be  accounted  for? 
Please  explain. 

17.  How  will  the  recognition  of  asset 
retirement  obligations  affect  the 
Commission's  accounting  for  capital  and 
operating  leases?  Under  the  Uniform  Systems 
of  Accoimts,  what  new  or  existing  balance 
sheet  and  income  statement  accounts  should 
be  used  by  a  lessor  and  lessee  to  account  for 
asset  retirement  obligations  associated  with 
either  capital  leases  or  operating  leases? 
Please  explain. 

18.  Does  "spent  nuclear  fuel"  and  "storage 
casks  used  for  interim  storage  of  spent  fuel" 
result  in  legal  asset  retirement  obligations?  ' 
If  so,  under  the  Uniform  Systems  of 
Accoimts,  what  new  or  existing  balance  sheet 
and  income  statement  accounts  should  be 
used  to  record  the  amounts  related  to  the 
asset  retirement  obligations  for  "spent 
nuclear  fuel"  and  the  "storage  cask  used  for 
interim  storage  of  spent  fuel"?  Please 
explain. 

19.  What  are  the  issues  involved  in 
reconciling  the  new  accounting  requirements 
for  asset  retirement  obligations  with  existing 
rate  practices  which  may  recover  asset 
retirement  obligations,  all  or  in  part,  through 
general  rates,  depreciation  or  negative 
salvage  (or  decommissioning)  allowances? 
How  should  the  transition  to  the  new  rule 
reflect  that  such  costs  (i.e.,  negative  salvage) 
may  have  already  been  recovered  in  existing 
rates? 

20.  What  are  the  implications  of  asset 
retirement  obligations  accounting  model  that 
may  result  in  higher  total  expenses  in  the 
later  years  of  an  asset's  life  than  in  earlier 
years  because  of  compounding  interest 
effect? 

21.  For  rate  making  purposes,  how  can 
interim  events  involving  system  components, 
such  as  asset  retirements,  sales  or  spin  downs 
be  properly  reflected  if  the  asset  retirement 
obligations  were  not  recognized  for  the 
components? 

[PR Doc.  02-8133  Filed  4-3-02;  8:45  amj 
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"18  CFR  Parts  101,  201  and  352  (2001). 


'  Nuclear  fuel  discharged  bom  reactors  at  the  end 
of  useful  life  is  referred  to  as  spent  fuel  and  is 
highly  radioactive.  It  is  stored  either  in  storage 
pools  or  dry  cask  storage  facilities,  until  a 
repository  is  made  available  for  permanent 
disposal.  The  U.S.  Department  of  Eneigy  (DOE)  is 
to  provide  for  the  ultimate  disposal  of  spent  fuel 
waste  under  the  Nuclear  Waste  Policy  Act  of  1982, 
as  amended.  To  fund  the  DOE's  contractual 
obligations,  each  nuclear  utility  pays  an  ongoing 
fee,  in  addition  to  a  one-time  payment  to  cover 
disfKisal  of  fuel  utilized  prior  to  April  7, 1983. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301226;  FRL-6828-8] 
RIN  2070-AC18 

Methoxychlor;  Proposed  Revocation  of 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule, 

summary:  This  document  proposes  to 
revoke  specific  tolerances  for  residues  of 
methoxychlor  because  (1)  all 
registrations  of  pesticides  containing 
methoxychlor  are  suspended  or 
canceled,  and  (2)  there  are  insufficient 
data  to  find  the  pesticide  safe  in 
accordance  with  section  4(b)(2)(A)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  The  primary  registrant  of 
methoxychlor  (Kincaid  Enterprises,  hic.) 
has  failed  to  submit  the  necessary  data 
required  to  support  continued 
registration  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  of  pesticide  products 
containing  methoxychlor.  As  a  result, 
all  methoxychlor  products  are  currently 
suspended.  The  regulatory  actions 
proposed  in  this  document  contribute 
toward  the  Agency's  tolerance 
reassessment  requirements  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  section  408(q),  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996.  By  law,  EPA  is  required  by 
August  2002  to  reassess  66%  of  the 
tolerances  in  existence  on  August  2, 
1996,  or  about  6,400  tolerances.  The 
regulatory  actions  proposed  in  this 
document  pertain  to  the  proposed 
revocation  of  79  tolerances  and/or 
exemptions  which  would  be  counted 
among  tolerance/exemption 
reassessments  made  toward  the  August 
2002  review  deadline. 
DATES:  Comments,  identified  by  docket 
control  number  OPP-301226,  must  be 
received  on  or  before  June  3,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-301226  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Beth  Edwards,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
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Ave,  NW..  Washington,  DC  20460; 
telephone  number:  (703)  305-5400;  e- 
■  mail  address:  edwards.beth@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
Codes 

Examples  of  Po- 
tentially Affected 
Entities 

Industry 

111 
112 

311 

32532 

Crop  production 

Animal  produc- 
tion 

Food  manufac 
turing 

Pesticide  manu- 
facturing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities,  ff  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/naray  cfr/ 
cfrhtml_180/Title_40/40cfrl80_OO.html, 
a  beta  site  cmxently  under  development. 

2.  In  person.  TTie  Agency  hsis 
established  an  official  record  for  this 
action  under  docket  control  number 


OPP-301226.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  bom  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  niunber  OPP-301226  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  The  PIRIB  is  open  bom 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket®epa.gov.  or  you  can 
submit  a  computer  disk  as  described  in 
this  imit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  use 
of  special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 


number  OPP-301226.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordemce  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 

used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity, 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

F.  What  Can  I  Do  if  I  Wish  the  Agency 
to  Maintain  a  Tolerance  that  the  Agency 
Proposes  to  Revoke? 

This  proposed  rule  provides  a 
comment  period  of  60  days  for  any 
person  to  state  an  interest  in  retaining 
a  tolerance  proposed  for  revocation.  If 
EPA  receives  a  comment  within  the  60- 
day  period  to  that  effect.  EPA  wrill  not 
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proceed  to  revoke  the  tolerance 
immediately.  However.  EPA  will  take 
steps  to  ensure  the  submission  of  any 
needed  supporting  data  and  will  issue 
an  order  in  the  Federal  Register  under 
FFDCA  section  408(f)  if  needed.  The 
order  would  specify  data  needed  and 
the  time  fi^me^  for  its  submission,  and 
would  require  that  within  90  days  some 
person  or  persons  notify  EPA  that  they 
will  submit  the  data.  If  the  data  are  not 
submitted  as  required  in  the  order.  EPA 
will  take  appropriate  action  under 
FFDCA. 

EPA  will  issue  a  final  rule  after 
considering  comments  that  are 
submitted  in  response  to  this  proposed 
rule.  In  addition  to  submitting 
comments  in  response  to  this  proposal, 
you  may  also  submit  an  objection  at  the 
time  of  the  final  rule,  ff  you  fail  to  file 
an  objection  to  the  final  rule  within  the 
time  period  specified,  you  will  have 
waived  the  right  to  raise  any  issues 
resolved  in  the  final  rule.  After  the 
specified  time,  issues  resolved  in  the 
final  rule  cannot  be  raised  again  in  any 
subsequent  proceedings. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

J  The  Agency  is  not  able  to  make  a 
finding  that  existing  tolerances  for 
methoxychlor  are  safe.  Based  on 
ciurently  available  information,  the 
Agency  has  significant  concerns  with 
the  effects  of  methyoxychlor  on  hxunan 
health  and  the  environment. 
Furthermore,  as  of  mid  2000,  all  product 
registrations  of  methoxychlor  are  either 
suspended  due  to  registrants' 
noncompliance  with  a  Data  Call-in 
notice  issued  under  FIFRA  section 
3(c)(2)(B)  or  canceled  pursuant  to 
registrants  voluntary  cancellation 
request  under  FIFRA  section  6(f).  EPA 
believes  that  all  existing  stocks  of 
pesticide  products  labeled  for  the  uses 
associated  with  the  tolerances  proposed 
for  revocation  have  already  been 
exhausted.  A  detailed  description  of  the 
events  leading  to  the  methoxychlor 
suspension  follows. 

On  December  9, 1988.  EPA  issued  the 
Guidance  for  the  Reregistration  of 
Pesticide  Products  Containing 


Methoxychlor  as  the  Active  Ingredient 
(i.e.,  Methoxychlor  Registration 
Standard).  The  Registration  Standard 
included  a  Data  Call-in  Notice  (DCI) 
issued  piusuant  to  FIFRA  section 
3(c)(2)(B),  which  required  registrants  of 
products  containing  methoxychlor  used 
as  the  active  ingredient  to  develop  and 
submit  certain  data.  The  Administrator 
had  determined  these  data  to  be 
necessary  to  support  continued 
registration  of  pesticide  products 
containing  meUioxychlor  as  the  active 
ingredient.  Failiue  to  comply  with  the 
requirements  of  a  Data  Call-in  Notice  is 
a  basis  for  suspension  under  section 
3(c)(2)(B)  of  FIFRA. 

Kincaid  Enterprises  Inc.  (Kincaid)  was 
the  sole  registrant  who  committed  to 
produce  the  generic  data  for 
methoxychlor.  All  other  registrants  of 
end-use  products  requested  a  Generic 
Data  Exemption  (GDE)  in  response  to 
the  DCI.  These  GDE  requests  were 
granted  which  allowed  the  end-use 
registrants  to  rely  on  Kincaid's  data. 

On  April  7, 1998,  the  Agency  issued 
a  Notice  of  Intent  to  Suspend  to  Kincaid 
because  of  their  failvue  to  submit  certain 
data  required  by  the  DCI.  On  May  13, 
1998,  Kincaid  requested  a  hearing  by 
filing  a  hearing  request  with  the  Agency. 
On  September  3. 1998.  Kincaid  and  the 
Agency  entered  into  a  settlement 
agreement  that  specified  the  outstanding 
data  requirements  from  the  1988  DCI 
and  set  forth  a  new  schedule  for  their 
submission.  The  Settlement  Agreement 
stated  that  if  Kincaid  failed  to  comply 
with  any  of  the  terms  and  conditions 
relating  to  any  of  the  requirements  for 
data  generation  and  submission,  the 
Agency  would  request  that  the 
Administrative  Law  Judge  (ALJ)  issue  an 
order  suspending  the  registrations  of 
Kincaid's  affected  products  without  any 
opportimity  for  a  hearing.  On  September 
14, 1998,  the  ALJ  issued  an  accelerated 
decision  and  order  incorporating  the 
Settlement  Agreement.  The  Judge's 
accelerated  decision  and  order 
incorporating  the  Settlement  Agreement 
was  entered  into  the  public  docket  for 
the  matter. 

Subsequently,  on  December  3. 1999, 
Kincaid  failed  to  satisfy  certain  data 


requirements  as  required  by  the  DCI  and 
the  ALJ's  Order/Settlement  Agreement. 
The  Agency  requested  that  the  ALJ  enter 
a  suspension  order  and  a  suspension 
order  was  entered  for  all  methoxychlor 
pesticide  product  registrations  held  by 
Kincaid.  The  suspension  became 
effective  on  January  14,  2000. 
Subsequently,  Kincaid  missed  a  second 
deadline  of  March  3,  2000,  for  a  niunber 
of  other  studies.  The  Agency  filed  a 
request  to  the  ALJ  that  he  amend  the 
January  14,  2000  suspension  order  to 
include  these  studies,  and  on  April  12, 
2000,  the  ALJ  amended  the  January  14, 
2000  suspension  order  to  include  the 
additional  overdue  studies  as  bases  for 
suspension. 

Because  Kincaid  failed  to  submit  the 
data  in  violation  of  the  1988  DCI  and  the 
accelerated  decision  and  order 
incorporating  the  Settlement  Agreement 
and  was  no  longer  in  compliance  with 
the  DCI.  registrants  of  methoxychlor 
end-use  products  who  were  previoxisly 
eligible  for  the  GDE  were  also 
considered  to  be  in  noncompliance  with 
the  1988  DQ  requirements  as  amended 
by  the  accelerated  decision  and  order 
incorporating  the  Settlement 
Agreement.  Letters  were  mailed  to  all 
end-use  registrants  on  April  14,  2000. 
notifying  them  that  their  GDEs  for 
products  containing  methoxychlor  were 
revoked.  The  letters  explained  that  if 
these  data  requirements  were  not 
satisfied  within  30  days,  registrants  who 
had  received  the  DCI  would  be  subject 
to  a  Notice  of  Intent  to  Suspend  and 
those  whose  registrations  had  been 
granted  subsequent  to  issuance  of  the 
DCI  would  be  subject  to  a  Notice  of 
Intent  to  Cancel.  No  data  were  received. 
Notices  of  Intent  to  Suspend  were 
issued  on  June  26,  2000.  No  Notices  of 
Intent  to  Cancel  were  necessary  because 
all  products  registered  after  the  issuance 
of  the  DCI  were  voluntarily  canceled. 
No  hearings  were  requested,  and 
therefore,  pursuant  to  sections 
3(c)(2)(B)(iv)  and  6(e)(2),  the  proposed 
suspensions  became  final.  The  data 
requirements  that  are  overdue  are  as 
follows: 


Guideline 


Guideline 
Guideline 
Guideline 
Guideline 
Guideline 
Guideline 
Guideline 
Guideline 


161-3 

163-1 

83-3 

83-3 

162-2 

171-4 

171-4 

85-1 


Study 


Photodegradation  -  soil 
Leaching/adsorption/desorption 
Teratogenicity  -  rat 
Teratogenicity  -  rabbit 
Anaerobic  metabolism 
Storage  stability 

Magnitude  of  residue  -  meat,  milk 
General  metabolism 


Additional  data  requirements  that  are  still  outstanding  are: 


Due  Date 


12/3/99 

12/3/99 

3/3/00 

3/3/00 

3/3/00 

3/3/00 

3/3/00 

9/3/01 
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Guidetine 


Guideline  83-1 
Guideline  83-1 
Guideline  83-2 
Guideline  83-2 
Guideline  83-4 


Study 


Chronic  toxicity  -  rodent 
Chronic  toxicity  -  non-rodent 
Oncogenicity  -  rat 
Oncogenicity  -  mouse 
Two-generation  reproduction 


Due  Date 


9/3/02 
9/3/02 
9/3/02 
9/3/02 
9/3/02 


The  Agency  has  significant  concerns 
about  the  effects  of  methoxychlor  on 
hiunan  health  and  the  environment. 
Methoxychlor  is  being  used  by  the  U.S. 
and  the  Organization  for  Economic 
Cooperation  and  Development  (OECD) 
as  one  of  the  key  chemicals  in  validating 
components  of  the  Endocrine 
Disruption  Screening  Program. 
Methoxychlor  has  been  discussed 
extensively  in  the  public  literature  in 
connection  with  endocrine  disruption. 
Kupfer  and  Bulger  (Ref.  5)  foimd  that 
both  methoxychlor  and  metabolites 
have  estrogen-like  activity  with  several 
metabolites  having  proestrogen  activity. 
They  used  an  in  vitro  system  involving 
rat  liver  microsomes  and  nicotinamide 
adenine  dinucleotide  phosphate 
(NADPH)  for  a  metabohzing  system 
with  estrogen  receptors  from  immature 
rat  uteri  as  a  detection  system. 

Gray  et  al.  (Ref.  3)  investigated  the 
effects  of  methoxychlor  on  the  pubertal 
development  and  reproductive  function 
in  the  male  and  female  rat  (Long-Evans 
hooded)  by  dosing  rats  from  gestation, 
weaning,  lactation,  through  puberty 
with  either  25.  50, 100.  or  200 
milligrams/kilograms/day  (mg/kg/day) 
of  methoxychlor.  hi  fem^es  they  found 
an  acceleration  of  vaginal  opening, 
abnormal  estrus  cycle,  inhibition  of 
luteal  function  and  a  blockage  of 
implantation,  hi  males  they  found  an 
inhibition  of  somatic  growth  and 
accessory  gland  weight,  elevated 
pituitary  and  serum  prolactin  levels, 
and  a  suppression  of  testicular  Leydig 
cell  function.  Some  of  these  effects 
occurred  at  levels  as  low  as  25  mg/kg/ 
day.  These  observations  are  consistent 
with  the  earlier  reports  that 
methoxychlor  mimics  estrogen  both  in 
vivo  and  in  vitro. 

Goldman  et  al.  (Ref.  2)  investigated 
the  subchronic  effects  of  methoxychlor 
on  the  rat  (Long-Evans  hooded) 
reproductive  system  by  dosing  for  8 
weeks  with  25  mg/kg  or  50  mg/kg  of 
methoxychlor  by  oral  gavage.  No  effect 
was  observed  on  the  pituitary  weight, 
serum  lutenizing  hormone  (LH).  follicle 
stimulating  hormone  (FSH).  or  prolactin 
levels  and  the  pituitary  LH  of  FSH 
concentrations.  Pituitary  prolactin 
levels  were  increased  at  both  levels. 
There  was  an  increase  in  gonadotropin- 
releasing  hormone  (GnRH)  levels  in  the 
mediobasal  hypothalamus  at  the  high- 


dose  level.  The  authors  determined  that 
the  reproductive  effects  of  methoxychlor 
are  mediated  in  part  by  an  increase  in 
prolaction  release  which  in  turn 
influences  the  hypothalamic  levels  of 
GnRH.  This  may  be  considered  an  early 
effect  of  methoxychlor  on  the  rat 
reproductive  system. 

Cummings  and  Gray  (Ref.  1)  of  the 
U.S.  EPA  Health  Effects  Research 
Laboratory  found  that  methoxychlor 
affects  the  decidual  cell  response  of  the 
rat  uterus,  suggesting  a  direct  effect  of 
the  compound  on  the  uterus  with  no 
effects  on  uterine  weight,  serum 
progesterone  levels,  or  corpora  lutea 
maintenance.  Long-term  exposure  to 
methoxychlor  reduced  fertility  and 
induced  fetotoxicity.  The  effects  of 
reduced  fertility  and  fetotoxicity  were 
noted  in  a  3-generation  reproduction 
study.  Although  the  available  data  for 
these  three  studies  were  limited,  it  is 
apparent  that  methoxychlor  at  1.000 
parts  per  million  (ppm)  produced 
reproductive  effects  in  the  form  of 
reduced  fertility  index,  reduced  litter 
size,  and  reduced  viability  index. 

Khera  et  al.  (Ref.  4)  on  die 
teratogenicity  of  methoxychlor  found 
that  treatment  of  pregnant  rats  with 
either  technical  grade  or  formulation  of 
methoxychlor  produced  maternal 
toxicity  in  the  form  of  reduced  body 
weight  gain  at  all  doses  tested  (50  to  300 
mg/kg/day).  Developmental  toxicity  was 
noted  as  fetotoxicity  at  doses  of  200  and 
400  mg/kg/day  and  as  a  dose-related 
increase  of  wavy  ribs  at  100,  200,  and 

400  mg/kg/day. 

Methoxychlor  is  a  member  of  the 
organochlorine  class  of  pesticides.  Other 
members  of  this  class  include  DDT. 
chlorobenzilate,  dicofdl,  and  ethylan. 
Less  closely  related  members  of  the 
class  include  lindane,  dieldrin,  endrin, 
chlordane,  heptachlor,  aldrin, 
endosuifan,  depone,  emd  toxaphene 
(Ref.  6).  Methoxychlor  was  developed  as 
a  replacement  for  DDT  and  is  a 
structural  analog  of  DDT.  Methoxychlor 
has  also  been  identified  as  a  persistent 
bioaccumulative  toxic  substance.  Since 
there  are  data  gaps  for  all  of  the  major 
studies,  there  is  no  way  to  assess  the 
safety  of  the  existing  tolerances  to  either 
the  adult  populations  and  especially  to 
infants  and  children.  Existing  data 
concerning  methoxychlor  suggest 
significant  hazards  resulting  from 


exposure  to  the  pesticide,  such  that  the 
Agency  caimot  (in  the  absence  of 
exculpatory  data)  determine  that  there  is 
a  reasonable  certainty  of  no  harm  (see 
Unit  n.B..  below). 

On  February  19.  2002.  the  Agency 
received  a  letter  from  Kincaid  indicating 
that  the  company  intends  to  formally 
request  the  cancellation  of  all  crop  uses 
for  methoxychlor;  however,  the 
company  intends  to  support  the  use  of 
methoxychlor  on  livestock. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

A  tolerance  represents  the  maximum 
level  for  residues  of  pesticide  chemicals 
legally  allowed  in  or  on  raw  agricultural 
commodities  and  processed  foods. 
Section  408  of  FFDCA.  21  U.S.C.  301  et 
seq.,  as  amended  by  the  FQPA  of  1996. 
Public  Law  104-170,  authorizes  the 
establishment  of  tolerances,  exemptions 
from  tolerance  requirements, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods  (21  U.S.C.  346(a)).  Without  a 
tolerance  or  exemption,  food  containing 
pesticide  residues  is  considered  to  be 
unsafe  and  therefore  adulterated  under 
section  402(a)  of  the  FFDCA.  If  food 
containing  pesticide  residues  is 
considered  to  be  adulterated,  you  may 
not  distribute  the  product  in  interstate 
commerce  (21  U.S.C.  331(a)  and  342(a)). 
For  a  food-use  pesticide  to  be  sold  and 
distributed,  the  pesticide  must  not  only 
have  appropriate  tolerances  imder  the 
FFDCA,  but  also  must  be  registered 
under  FIFRA  (7  U.S.C.  et  seq.).  Food-use 
pesticides  not  registered  in  the  United 
States  have  tolerances  for  residues  of 
pesticides  in  or  on  commodities 
imported  into  the  United  States. 

FFDCA  section  408(b)(2)(A)  provides 
that  the  Administrator  may  establish  or 
leave  in  effect  a  tolerance  for  a  pesticide 
chemical  residue  in  or  on  a  food  only 
if  the  Administrator  determines  that  the 
tolerance  is  safe.  The  section  further 
provides  that  the  term  "safe,"  with 
respect  to  a  tolerance  for  a  pesticide 
chemical  residue,  means  that  the 
Administrator  has  determined  that  there 
is  a  reasonable  certainty  that  no  barm 
will  result  from  aggregate  exposure  to 
the  pesticide  chemical  residue, 
including  all  anticipated  dietary 


exposures  and  all  other  exposiues  for 
which  there  is  reliable  information.  For 
the  reasons  stated  in  Unit  ILA.,  above, 
existing  data  concerning  methoxychlor 
suggest  significant  hazards  resulting 
from  exposure  to  the  pesticide,  such 
that  the  Agency  cannot  (in  the  absence 
of  exculpatory  data)  determine  that 
there  is  a  reasonable  certainty  of  no 
harm,  hi  addition,  EPA's  general 
practice  is  to  propose  revocation  of 
tolerances  for  residues  of  pesticide 
active  ingredients  on  crops  for  which 
FIFRA  registrations  no  longer  exist  and 
on  which  the  pesticide  may  therefore  no 
longer  be  used  in  the  United  States.  The 
same  principles  apply  to  uses  that  have 
been  suspended  but  not  canceled.  EPA 
has  historically  been  concerned  that 
retention  of  tolerances  that  are  not 
necessary  to  cover  residues  in  or  on 
legally  treated  foods  may  encourage 
misuse  of  pesticides  within  the  United 
States.  Nonetheless,  EPA  will  establish 
and  maintain  tolerances  even  when 
corresponding  domestic  uses  are 
canceled  or  suspended  if  the  tolerances, 
which  EPA  refers  to  as  import 
tolerances,  are  necessary  to  allow 
importation  into  the  United  States  of 
food  containing  such  pesticide  residues. 
However,  where  there  are  no  imported 
commodities  that  require  these  import 
tolerances,  the  Agency  believes  it  is 
appropriate  to  revoke  tolerances  for 
unregistered  pesticides  in  order  to 
prevent  potential  misuse. 

Furthermore,  as  a  general  matter,  the 
Agency  believes  that  retention  of  import 
tolerances  not  needed  to  cover  any 
imported  food  may  result  in 
uimecessary  restriction  on  trade  of 
pesticides  and  foods.  Under  section  408 
of  the  FFDCA,  a  tolerance  may  only  be 
established  or  maintained  if  EPA 
determines  that  the  tolerance  is  safe 
based  on  a  number  of  factors,  including 
an  assessment  of  the  aggregate  exposure 
to  the  pesticide  and  an  assessment  of 
the  cumulative  effects  of  such  pesticide 
and  other  substances  that  have  a 
common  mechanism  of  toxicity.  In 
doing  so,  EPA  must  consider  potential 
contributions  to  such  exposure  from  all 
tolerances.  If  the  cumulative  risk  is  such 
that  the  tolerances  in  aggregate  are  not 
safe,  then  every  one  of  these  tolerances 
is  potentially  vulnerable  to  revocation. 
Fiuthermore,  if  unneeded  tolerances  are 
included  in  the  aggregate  and 
cumulative  risk  assessments,  the 
estimated  exposiue  to  the  pesticide 
would  be  inflated.  Consequentiy.  it  may 
be  more  difficult  for  others  to  obtain 
needed  tolerances  or  to  register  needed 
new  uses.  To  avoid  potential  trade 
restrictions,  the  Agency  is  proposing  to 
revoke  tolerances  for  residues  on  crops 


uses  for  which  FIFRA  registrations  no 
longer  exist  or  have  been  suspended, 
unless  someone  expresses  a  need  for 
such  tolerances.  Through  this  proposed 
rule,  the  Agency  is  inviting  individuals 
who  need  these  import  tolerances  to 
identify  themselves  and  the  tolerances 
that  are  needed  to  cover  imported 
commodities. 

Parties  interested  in  retention  of  the 
tolerances  should  be  aware  that 
additional  data  may  be  needed  to 
support  retention.  These  parties  shoiUd 
be  aware  that,  under  FFDCA  section 
408(f),  if  the  Agency  determines  that 
additional  information  is  reasonably 
required  to  support  the  continuation  of 
a  tolerance,  EPA  may  require  that 
parties  interested  in  maintaining  the 
tolerances  provide  the  necessary 
information.  If  the  requisite  information 
is  not  submitted,  EPA  may  issue  an 
order  revoking  the  tolerance  at  issue. 

C.  When  Do  These  Actions  Become 
Effective? 

EPA  is  proposing  that  the  tolerances 
for  methoxychlor  be  revoked  upon 
publication  of  the  final  rule.  EPA 
believes  that  all  existing  stocks  of 
pesticide  products  labeled  for  the  uses 
associated  with  the  tolerances  proposed 
for  revocation  have  akeady  been 
exhausted  since  such  products  have 
been  suspended  since  June  26,  2000. 
Similarly,  the  Agency  believes  that 
commodities  legally  treated  with 
methoxychlor  have  by  this  time  cleared 
the  channels  of  trade.  Consequently, 
these  tolerances  are  no  longer  needed.  If 
you  have  comments  regarding  existing 
stocks  and  whether  the  effective  date 
accounts  for  these  stocks,  please  submit 
comments  as  described  imder 
SUPPLEMENTARY  INFORMATION. 

Any  commodities  listed  in  this 
proposal  treated  with  the  pesticides 
subject  to  this  proposal,  and  in  the 
channels  of  trade  following  the 
tolerance  revocations,  shall  be  subject  to 
FFDCA  section  408(1)(5),  as  established 
by  FQPA.  Under  this  section,  any 
residues  of  these  pesticides  in  or  on 
such  food  shall  not  render  the  food 
adulterated  so  long  as  it  is  shown  to  the 
satisfaction  of  the  Food  and  Drug 
Administration  (FDA)  Uiat,  (1)  the 
residue  is  present  as  the  result  of  an 
application  or  use  of  the  pesticide  at  a 
time  and  in  a  maimer  that  was  lawful 
imder  FIFRA,  and  (2)  the  residue  does 
not  exceed  the  level  that  was  authorized 
at  the  time  of  the  application  or  use  to 
be  present  on  the  food  under  a  tolerance 
or  exemption  from  tolerance.  Evidence 
to  show  that  food  was  lawfully  treated 
may  include  records  that  verify  the 
dates  that  the  pesticide  was  applied  to 
such  food. 


D.  What  Is  the  Contribution  to  Tolerance 
Reassessment? 

By  law,  EPA  is  required  to  reassess 
66%  or  about  6,400  of  the  tolerances  in 
existence  on  August  2, 1996,  by  August 
2002.  EPA  is  also  required  to  assess  the 
remaining  tolerances  by  August  2006. 
As  of  March  8,  2002,  EPA  has  reassessed 
over  3,910  tolerances.  This  document 
proposes  to  revoke  79  tolerances  which 
would  be  coimted  as  reassessments  in  a 
final  rule  toward  the  August  2002 
review,  deadline  of  FFDCA  section 
408(q),  as  amended  by  FQPA  in  1996. 
For  reassessment  counting  purposes, 
sweet  potatoes  and  yams  are  counted  as  . 
one  tolerance  and  "with  or  without 
tops"  is  coimted  as  two  tolerances  each 
for  beets,  radishes,  rutabagas,  and 
turnips. 

m.  Are  The  Proposed  Actions 
Consistent  with  International 
Obligations? 

The  tolerance  revocations  in  this 
proposal  are  not  discriminatory  and  are 
designed  to  ensure  that  both 
domestically  produced  and  imported 
foods  meet  the  food  safety  standards 
established  by  the  FFDCA.  The  same 
food  safety  standards  apply  to 
domestically  produced  and  imported 
foods.  EPA  is  working  to  ensure  that  the 
U.S.  tolerance  reassessment  program 
under  FQPA  does  not  disrupt 
international  trade.  EPA  considers 
Codex  Maximum  Residue  Limits  (MRLs) 
in  setting  U.S.  tolerances  and  in 
reassessing  them.  MRLs  are  established 
by  the  Codex  Committee  on  Pesticide 
Residues,  a  committee  within  the  Codex 
AUmentarius  Commission,  an  ' 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  It  is  EPA's 
policy  to  harmonize  U.S.  tolerances 
with  Codex  MRLs  to  the  extent  possible, 
provided  that  the  MRLs  achieve  the 
level  of  protection  required  under 
FFDCA.  EPA's  effort  to  harmonize  with 
Codex  MRLs  is  summarized  in  the 
tolerance  reassessment  section  of 
individual  Reregistration  Eligibility 
Decision  documents.  The  U.S.  EPA  has 
developed  guidance  concerning 
submissions  for  import  tolerance 
support  (65  FR  35069.  June  1.  2000) 
(FRL-6559-3).  This  guidance  will  be 
made  available  to  interested  persons. 
Electronic  copies  are  available  on  the 
internet  at  http://www.epa.gov/.  On  the 
Home  Page  select  Laws  and  Regulations, 
then  select  Regulations  and  Proposed 
Rules  and  then  look  up  the  entry  for  this 
document  under  Federal  Register — 
Environmental  Documents.  You  can 
also  go  directly  te  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 
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V.  Regulatory  Assessment 
Requirements 

In  this  proposed  rule.  EPA  is 
proposing  to  revoke  specific  tolerances 
established  under  FFDCA  section  408. 
The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  type  of  action 
(i.e..  a  tolerance  revocation  for  which 
extraordinary  circimistances  do  not 
exist)  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  Because  this  proposed 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  proposed  rule 
is  not  subject  to  Executive  Order  13211. 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22.  2001).  This  proposed  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pubhc 
Law  104-4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629. 
February  16. 1994);  or  OMB  review  or 


any  other  Agency  action  under 
Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Pursuant  to 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.],  the  Agency 
previously  assessed  whether  revocations 
of  tolerances  might  significantly  impact 
a  substantial  number  of  small  entities 
and  concluded  that,  as  a  general  matter, 
these  actions  do  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  analysis 
was  published  on  December  17, 1997 
(62  FR  66020),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Taking  into 
account  this  analysis,  and  available 
information  concerning  the  pesticides 
listed  in  this  proposed  rule.  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specifically,  as 
per  the  1997  notice,  EPA  has  reviewed 
its  available  data  on  imports  and  foreign 
pesticide  usage  and  concludes  that  there 
is  a  reasonable  international  supply  of 
food  not  treated  with  canceled 
pesticides.  Furthermore,  for  the 
pesticides  named  in  this  proposed  rule, 
the  Agency  knows  of  no  extraordinary 
circumstances  that  exist  as  to  the 
present  proposed  revocations  that 
would  change  EPA's  previous  analysis. 
Any  comments  about  the  Agency's 
determination  should  be  submitted  to 
EPA  along  with  comments  on  the 
proposal,  and  will  be  addressed  prior  to 
issuing  a  final  rule.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensiue  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  proposed 
rule  directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  proposed  rule  does 
not  have  any  "tribal  implications"  as 
described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FH 
67249,  November  6.  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
proposed  rule  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
govenunent  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  March  27,  2002. 
Marcia  E.  Mulkey, 
Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

S  180.1 20  [Removwl] 

2.  Section  180.120  is  removed. 
(PR  Doc.  02-8155  Filed  4-3-02;  8:45  am] 

BNJJNO  COM  66aO-SO-S 


Federal  Register /Vol.  67,  No.  65 /Thursday.  April  4,  2002  /  Proposed  Rules 16079 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  648 

[Doctot  No.  020329075-2075-01 ;  I.D. 
031902E1 

RIN0648-AP11 

Fisheries  of  the  Northeastern  United 
States;  Monlcfish  Fishery;  Frameworic 
Adjustment  1 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  proposes  management 
measures  contained  in  Framework 
Adjustment  1  to  the  Monkfish  Fishery 
Management  Plan  (FMP).  These 
measiues  would  delay  for  1  year  the 
default  management  measure  contained 
in  the  FMP  for  the  fishing  year  May, 
2002-  April,  2003  (Year  4),  and 
establish  management  area  total 
allowable  catch  (TAC)  targets  for  Year  4 
at  the  level  of  monkfish  landings  in  Year 
2.  The  framework  would  also  adjust  the 
monkfish  trip  limits  in  the  Southern 
Fishery  Management  Area  (SFMA)  to 
achieve  the  proposed  TAC  while 
considering  the  effect  of  a  Federal  coiul 
order  vacating  differential  gear-based 
trip  limits  for  trawl  and  gillnet  vessels. 
This  proposed  rule  would  also  correct 
and  clarify  the  regulatory  language 
related  to  the  monkfish  area  declaration 
procediu^s  to  make  the  procedures 
consistent  with  the  intent  of  the  FMP. 
DATES:  Public  comments  must  be  . 
received  on  or  before  April  19,  2002. 
ADDRESSES:  Conunents  on  the  proposed 
rule  should  be  sent  to  Patricia  A. 
Kiu-kul,  Regional  Administrator, 
Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298.  Mark  the  outside  of  the 
envelope  "Comments  on  Monkfish 
Framework  1."  Comments  may  also  be 
submitted  via  facsimile  (fax)  to  978- 
281-9135.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

Copies  of  Framework  Adjustment  1  to 
the  Monkfish  FMP,  including  the 
Environmental  Assessment  (EA), 
Regulatory  Impact  Review  (RIR),  and 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  are  available  upon  request  from 
Paul  J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council, 
50  Water  Street,  Mill  2.  Newburyport. 
MA  01950.  The  EA/RIR/IRFA  are  also 


accessible  via  the  Internet  at  http:// 
www.nero.nmfs.gov. 

Written  comments  regarding  the 
approved  coUection-of-information 
requirements  should  be  sent  to  the 
Regional  Administrator  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503  (Attn: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Ferreira,  Fishery  Management 
Specialist,  (978)  281-9103,  fax  (978) 
281-9135,  e-mail 
Allison.Ferreira@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
monkfish  fishery  is  jointly  managed  by 
the  New  England-Fishery  Management 
Council  (NEFMC)  and  the  Mid-Atlantic 
Fishery  Management  Coimcil 
(MAFMC)(Councils),  with  the  NEFMC 
having  the  administrative  lead.  The 
intent  of  the  management  program 
established  by  the  monkfish  FMP  is  to 
eliminate  overfishing  by  May  2002  and 
rebuild  the  stock  by  2009.  In  order  to 
ensure  the  elimination  of  overfishing  by 
May  2002,  current  regulations  specify 
that  restrictive  measures  become 
effective  for  Year  4  of  the  management 
program  (May  1,  2002  -  April  30,  2003) 
unless  a  3-year  review  of  the  stock 
status  indicates  that  these  restrictive 
measiues  are  not  necessary.  The  Year  4 
default  measures  would  eliminate  the 
directed  monkfish  fishery  by  allocating 
zero  monkfish  days-at-sea  (DAS)  and  by 
allowing  only  incidental  landings  of 
monkfish.  Instead  of  the  default 
measvires,  this  proposed  rule,  if 
adopted,  would  implement  the 
following  measures:  (1)  A  1-year  delay 
of  the  default  management  measiu-es 
contained  in  the  FMP  for  the  fishing 
year  May,  2002  to  April,  2003  (Year  4); 
(2)  a  revision  of  management  area  target 
TACs  for  Year  4  to  be  equivalent  to  the 
level  of  landings  in  Year  2;  and  (3)  an 
adjustment  of  trawl  and  non-trawl  trip 
hmits  in  the  SFMA  to  achieve  the  TACs, 
while  considering  the  impacts  of  a 
Federal  coiut  order  vacating  differential 
gear-based  trip  limits  for  trawl  and 
gillnet  vessels. 

The  Monkfish  Monitoring  Committee 
(MFMC)  of  the  NEFMC,  the  NEFMC, 
and  the  MAFMC  evaluated  biological 
reference  points  and  the  effectiveness  of 
management  measures  to  stop 
overfishing  and  to  allow  for  rebuilding 
by  2009.  This  review  relied  on 
information  from  the  31st  Stock 
Assessment  Workshop  (SAW  31,  Jime 
2001)  and  on  landings  and  stock  survey 
information.  The  MFMC  noted  that 
SAW  31  determined  that  the  fishing 
mortality  rate  (F)  reference  points  on 
which  the  default  TACs  are  based  are  no 


longer  reliable.  Therefore,  the  MFMC 
covdd  not  develop  reconunendations  for 
alternative  management  measures.  The 
MFMC  noted  that  updated  resource 
survey  indices  indicated  that  stock 
abundance  could  have  increas  ed  in  the 
Northern  Fishery  Management  Area 
(NFMA)  and  stabilized  in  the  SFMA. 

The  Coimcils  considered  this 
information  and  the  results  of  the 
updated  stock  assessment  released  in 
January  2002  (SAW  34).  SAW  34 
investigated  several  methods  for 
assessing  stock  status  and  provided 
suggestions  for  improved  biological 
reference  points  based  on  yield  per 
recruit  analyses.  Based  on  the  resiUts  of 
the  current  and  previous  assessments, 
an  F  threshold  (Fd„«hokj)  of  Fm«=0.2  was 
recommended  by  the  Stock  Assessment 
Review  Conmiittee  (SARC)  for  defining 
overfishing. 

The  assessment  produced  a  range  of 
fishing  mortality  estimates  for  calendar 
year  2000,  which  varied  depending  on 
the  method  used  for  calculating  F  and 
on  the  assumptions  used  regarding  tow 
distance  and  relative  net  efficiency  in 
the  industry-based  trawl  survey.  The  F 
estimates  produced  were  between  0.10 
and  0.38,  with  61  percent  of  the  F 
estimates  from  the  cooperative  survey 
less  than  or  equal  to  the  recommended 
Fniax=0.20.  These  F  estimates  included 
only  6  months  of  management 
restrictions,  implemented  for  Year  2  of 
the  FMP  (effective  May  1,  2000).  The 
management  restrictions  consisted  of 
the  establishment  of  monkfish  DAS,  trip 
limits,  and  a  minimum  fish  size.  During 
1998  and  1999,  approximately  one-third 
of  the  annual  landings  came  &t>m 
January  -  April.  Thus,  roughly,  one-third 
of  aimual  effort  was  likely  expended  in 
2000  before  trip  limits  were 
implemented  on  May  1.  This  suggests 
that,  even  without  further  restrictions,  F 
estimates  for  calendar  year  2001  will  be 
lower  than  the  F  for  calendar  year  2000, 
since  management  restrictions  were  in 
force  for  all  of  2001. 

Given  the  proximity  of  F  estimates  for 
calendar  year  2000  to  F=0.20, 
preliminary  data  from  the  NMFS'  fall 
trawl  survey  for  2001  further  support 
the  conclusion  that  the  proposed 
measures  will  end  overfishing.  These 
data,  which  are  still  preliminary,  show 
positive  results  for  the  stock  in  both 
management  areas.  After  considering 
the  information  presented  above,  NMFS 
has  determined  that  the  proposed 
measures  are  consistent  with  the  FMP 
objectives  of  ending  overfishing  in  2002 
and  of  rebuilding  the  monkfish  stock  by 
2009. 

The  Councils  have  also  started  to 
develop  Ainendment  2  to  the  FMP  to 
incorporate  the  results  of  SAW  34  in 
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developing  revisions  to  the  management 
program,  including  the  rebuilding  plan 
and  the  overfishing  definition.  The 
Councils  intend  to  implement 
Amendment  2  by  May  1,  2003  (Year  5). 

Management  Measures 

Optimimi  yield  (OY)  for  Year  4  would 
be  specified  at  19,595  metric  tons  (mt), 
with  TACs  for  the  NFMA  and  SFMA  set 
at  11.674  mt  and  7,921  mt,  respectively. 
The  analysis  in  Framework  1 
determined  that  these  TACs  are 
consistent  with  the  fishing  mortality 
threshold  for  ending  overfishing  of 
F=0.2,  recommended  by  SAW  34. 

Framework  1  would  also  adjust  the 
monkfish  trip  limits  in  the  SFMA  as 
needed  to  achieve  the  TACs  while 
considering  the  effect  of  a  Federal  court 
order  issued  on  Feburary  15,  2002,  in 
the  case  of  Hall  et  al.  v.  Evans  et  al.(C.A. 
No.  99-5491  (D.R.I.).  pursuant  to  an 
initial  court  decision  issued  on  August 
14,  2001,  vacating  differential  gear- 
based  trip  limits  for  trawl  and  gillnet 
vessels.  This  firamework  would  allocate, 
as  in  Years  2  and  3, 40  monkfish  DAS 
to  limited  access  permit  holders  for  Year 
4.  with  no  monkfish  trip  limit  while 
fishing  on  a  monkfish  or  multispecies 
DAS  in  the  NFMA.  and  a  trip  limit  of 
550  lb  (249  kg)  (tail  weight,  per  DAS)  for 
permit  categories  A  and  C.  or  450  lb 
(204  kg)  (tail  weight,  per  DAS)  for 
permit  categories  B  and  D  while  fishing 
on  a  monkfish  DAS  in  the  SFMA.  The 
incidental  catch  limits,  which  vary  by 
permit  category  and  fishing  area,  would 
continue  at  current  levels  for  1 
additional  year. 

Technical  Correction 

This  proposed  rule  would  also  make 
a  technical  correction  to  the  regulatory 
language  at  §  648.94(f)  citing  area 
declaration  procedures.  This  would 
make  the  regulatory  language  consistent 
with  the  FMP,  which  stated  that  under 
certain  circimistances  vessels  with 
multispecies.  scallop,  and  monkfish 
DAS  permits  would  be  required  to 
declare  into  the  NFMA  to  fish.  The 
collection-of-information  requirements 
for  the  FMP  approved  under  the 
Paperwork  Reduction  Act  (PRA)  also 
contained  references  to  the 
multispecies,  scallop  and  monkfish  DAS 
permit  vessels.  When  the  regulations 
implementing  the  FMP  were  published. 
NMFS  inadvertently  only  referenced 
vessels  with  monkfish  DAS  permits, 
rather  than  also  including  vessels  with 
multispecies  and  scallop  permits. 
Therefore,  this  action  proposes  to 
correct  the  current  regulatory  language 
at  §  648.94(f)  to  include  all  vessels 
fishing  for  monkfish  under  a 


multispecies,  scallop,  or  monkfish  DAS 
in  the  NFMA. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  piuposes  of 
Executive  Order  12866. 

The  Council  and  NMFS  prepared  an 
IRFA  that  describes  the  economic 
impact  this  proposed  rule,  if  adopted, 
would  have  on  small  entities.  A 
description  of  the  action,  the  reason  for 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  at  the 
beginning  of  the  preamble  and  in  the 
SUMMARY  section  of  the  preamble. 
This  action  does  not  contain  any 
additional  collection-of-information, 
reporting  or  recordkeeping 
requirements.  It  will  not  duplicate, 
overlap,  or  conflict  with  any  other 
Federal  rules.  A  summary  of  the 
analysis  follows: 

The  IRFA  analysis  examined  the 
economic  impacts  of  three  sets  of 
management  alternatives  for  Year  4  of 
the  FMP:  Preferred  and  non-preferred 
alternatives  for  OY  and  management 
area  TACs.  and  a  "no  action" 
alternative.  The  preferred  alternative 
consists  of  the  measures  outlined  in  this 
proposed  rule.  These  measures  consist 
of  a  delay  in  the  Year  4  default 
management  measures  for  1  year  and  of 
the  establishment  of  an  OY  of  19,595  mt 
for  Year  4,  with  management  area  TACs 
of  11,674  mt  and  7,921  mt  for  the  NFMA 
and  SFMA,  respectively.  This  OY  is 
equivalent  to  the  level  of  landings 
generated  during  Year  2  of  the 
rebuilding  program. 

The  non-prelerred  alternative  woi^ld 
establish  an  OY  of  11.697  mt  for  Year 
4.  with  management  area  TACs  of  5.673 
mt  and  6.024  mt  for  the  NFMA  and  the 
SFMA.  respectively.  This  OY  is 
equivalent  to  the  OY  specified  for  Years 
2  and  3  of  the  rebuilding  plan  for 
monkfish.  In  addition,  the  preferred  and 
non-preferred  alternatives  would  adjust 
the  directed  monkfish  trip  limits  in  the 
SFMA  to  achieve  corresponding  TAC 
for  that  area.  The  "no  action"  alternative 
considers  the  impacts  associated  with 
default  management  measures. 

The  category  of  entities  likely  to  be 
affected  by  this  action  are  the  limited 
access  monkfish  permit  holders,  which 
are  virtually  all  small  entities,  primarily 
trawl  and  gillnet  vessels  fishing  in  the 
SFMA.  Thus,  analysis  of  the  impacts  of 
this  proposed  rule  necessarily  includes 
impacts  on  all  small  entities  affected. 
The  preferred  alternative  affects  only  a 
subset  of  those  entities,  primarily  trawl 
and  gillnet  vessels  fishing  in  the  SFMA. 
As  of  March  13.  2002,  there  were  704 
vessels  holding  active  limited  access 
monkfish  permits  and  an  additional  34 


vessels  holding  limited  access  monkfish 
permits  in  a  Confirmation  of  Permit 
History.  Approximately  160  of  these 
vessels  declared  their  intention  to  fish 
in  the  NFMA  for  at  least  30  days  during 
the  2001  fishing  year  (May  1,  2001,  to 
April  30.  2002).  thereby  fishing  under 
the  less  restrictive  management 
measures  of  the  NFMA. 

The  preferred  alternative  would  result 
in  loss  of  income  bom  fishing  year  2000 
levels  for  several  vessel  types.  However, 
these  losses  are  lower  than  the  losses 
that  would  result  from  implementation 
of  either  the  non-preferred  or  no  action 
alternative.  Under  the  preferred 
alternative,  approximately  10  percent  of 
vessels  less  than  50  ft  (15.24  m)  in 
length  would  experience  a  3.4-percent 
or  greater  reduction  in  income  as  a 
result  of  the  proposed  measures. 
However,  10  percent  of  these  vessels 
would  experience  a  12.4-percent  or 
greater  reduction  in  income  under  the 
non-preferred  alternative  and  a  54.6- 
percent  or  greater  loss  in  income  under 
the  "no  action"  alternative.  The  income 
of  vessels  in  other  size  categories  would 
either  not  be  affected  by  implementation 
of  the  preferred  alternative,  or  would  be 
reduced  by  less  than  1  percent. 
Conversely.  10  percent  of  vessels  greater 
than  or  equal  to  50  ft  (15.24  m)  in  length 
would  experience  some  income  loss 
under  the  non-preferred  and  "no 
action"  alternatives.  For  example, 
vessels  between  50  and  70  feet  (21.34  m) 
in  length  would  experience  an  income  » 

loss  of  1.5  percent  or  greater  under  the 
non-preferred  alternative,  and  a  10.2- 
percent  or  greater  loss  in  income  imder 
the  "no  action"  alternative. 

Vessels  that  fish  for  monkfish  but  that 
are  not  eligible  for  limited  access 
permits  to  fish  for  Northeast 
multispecies  or  sea  scallops  (category  A 
and  B  permits)  would  be  the  vessels 
most  severely  impacted  by  the  no  action 
alternative.  Under  this  alternative,  10 
percent  of  these  vessels  would  lose  100 
percent  of  their  net  income  from  fishing. 
However,  10  percent  of  vessels  in  these 
categories  would  likely  not  be  affected 
at  all  because  their  landings  during  the 
2000  fishing  year  were  at  or  below  the 
incidental  catch  levels  allowed  imder 
the  "no  action"  alternative.  Impacts  to 
these  vessels  would  be  substantially  less 
under  either  the  preferred  or  non- 
preferred  alternatives.  Under  the 
preferred  alternative,  10  percent  of  these 
vessels  would  experience  no  income 
loss,  but  50  percent  would  experience 
an  income  loss  of  3.1  percent  or  greater. 
Under  the  non-preferred  alternative,  10 
percent  of  these  vessels  would 
experience  no  income  loss,  but  50 
percent  would  experience  an  income 
loss  of  9.9  percent  or  greater. 
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Under  any  of  the  three  alternatives, 
vessels  that  hold  limited  access  permits 
for  either  multispecies  or  scallops  in 
addition  to  monkfish  (category  C  and  D) 
would  be  the  least  affected  of  all  vessels 
holding  limited  access  monkfish 
permits.  Under  the  preferred  alternative, 
category  C  vessels  have  a  higher 
possession  limit  than  category  D  vessels. 
Ten  percent  of  category  C  vessels  would 
experience  a  O.ft-percent  or  greater 
reduction  in  income,  and  10  percent  of 
category  D  vessels  would  experience  a 
2.9-percent  or  greater  reduction  in 
income.  Under  the  non-preferred 
alternative,  category  C  vessels  also  have 
a  higher  trip  limit  than  category  D 
vessels.  Category  C  vessels  would 
experience  a  3.7-percent  or  greater  loss 
in  income,  while  category  D  vessels 
would  experience  a  5.9-percent  or 
greater  loss  in  income.  Finally,  the  "no 
action"  alternative  would  result  in  10 
percent  of  category  C  vessels  having  a 
25.8-percent  loss  in  income,  while 
category  D  vessels  would  experience  a 
43.3-percent  loss  in  income. 

Geographically,  vessels  homeported 
in  New  Jersey  and  Delaware  (combined) 
would  be  the  vessels  most  affected 
under  all  three  alternatives.  Under  the 
"no  action"  alternative,  10  percent  of 
these  vessels  would  experience  a  72- 
percent  or  greater  loss  in  income,  while 
10  percent  of  these  vessels  would 
experience  a  12.5-percent  or  greater  loss 
in  income  under  the  non-preferred 
alternative.  Under  the  preferred 
alternative,  10  percent  of  the  vessels 
homeported  in  New  Jersey  and 
Delaware  would  experience  only  a  2.1- 
percent  or  ^ater  loss  in  income. 

A  copy  oTthis  analysis  is  available 
from  the  Council  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  tc  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  xmless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  action  makes  a  technical 
correction  to  the  regulatory  language 
referencing  area  decleu-ation  procedures. 
This  collection-of-information 
requirement  that  is  subject  to  the  PRA 
has  been  approved  by  OMB  under 
control  number  0648-0202.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  3 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send    . 
comments  regarding  this  burden 


estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  NMFS  (see 
ADDRESSES)  and  to  OMB  at  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington  DC  20503  (Attention: 
NOAA  Desk  Officer). 

List  of  Subiects  in  50  CFR  Part  648 

Fisheries,  Fishing,  reporting  and 
recordkeeping  requirements. 

March  29,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— HSHERIES  OF  THE 
NORTHEASTERN  UNrTED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.92,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§648.92    Effort-control  program  for 
monkfish  limitecl  access  vessels. 

***** 

(b)  *  *  * 

(1)  limited  access  monkfish  permit 
holders.  For  fishing  year  2002,  all 
limited  access  monldRsh  permit  holders 
shall  be  allocated  40  monkfish  DAS. 
Multispecies  and  scallop  limited  access 
permit  holders  who  also  qualify  for  a 
limited  access  monkfish  permit  shall  be 
allocated  up  to  40  monkfish  DAS, 
depending  on  whether  they  have 
sufficient  multispecies  and/ or  scallop 
DAS  to  use  conciurently  with  their 
monkfish  DAS,  as  required  by  paragraph 
(b)(2)  of  this  section.  For  fishing  years 
2003  and  thereafter,  no  monkfish  DAS 
will  be  allocated  to  any  limited  access 
monkfish  permit  holder. 

*  *        •        *        * 

3.  In  §648.94,  revise  paragraph  (b)(1); 
remove  and  reserve  paragraph  (b)(2); 
and  revise  the  introductory  paragraph 
headings  of  (b)(3),  (b)(4),  (b)(5),  and 
(b)(6);  the  first  sentence  of  paragraph 
(b)(7),  the  introductory  paragraph 
headings  of  (c)(2)(i)  and  (ii),  and  the  first 
sentence  of  paragraph  (f)  to  read  as 
follows: 

$  648.94    Monkfish  possession  and  landing 
restrictions. 

*  *        *        *        * 

(b)**  * 

(1)  Vessels  fishing  under  the  monkfish 
DAS  program  in  the  SFMA.  (i)  Category 
A  and  C  vessels.  Category  A  and  C 


vessels  fishing  imder  the  monkfish  DAS 
program  in  the  SFMA  may  land  up  to 
550  lb  (249  kg)  tail-weight  or  1,826  lb 
(828  kg)  whole  weight  of  monkfish  per 
DAS  (or  any  prorated  combination  of 
tail-weight  and  whole  weight  based  on 
the  conversion  factor). 

(ii)  Category  B  and  D  vessels.  Category 
B  and  D  vessels  fishing  under  the 
monkfish  DAS  program  in  the  SFMA 
may  land  up  to  450  lb  (204  kg)  tail- 
weight  or  1,494  lb  (678  kg)  whole 
weight  of  monkfish  per  DAS  (or  any 
prorated  combination  of  tail-weight  and 
whole  weight  based  on  the  conversion 
factor). 

(iii)  Administration  of  landing  limits. 
A  vessel  owner  or  operator  may  not 
exceed  the  monkfish  trip  limits  as 
specified  in  paragraphs  (b)(l)(ii)  and 
(iii)  of  this  section  per  monkfish  DAS 
fished,  or  any  part  of  a  monkfish  DAS 
fished. 

(2)  [Reserved] 

(3)  Category  C  and  D  vessels  fishing 
during  a  multispecies  DAS  prior  to  May 
1.  2003—  *  *  * 
***** 

(4)  Category  C  and  D  vessels  fishing 
during  a  multispecies  DAS  from  May  1, 
2003,  and  thereafter^  *  *  * 
***** 

(5)  Category  C  and  D  vessels  fishing 
under  the  scallop  DAS  program  prior  to 
May  1,2003.*  *  * 

***** 

(6)  Category  C  and  D  vessels  fishing 
under  the  scallop  DAS  program  from 
May  1,  2003,  and  thereafter.*  *  * 
***** 

(7)  Category  C  and  D  scallop  vessels 
declared  into  the  monkfish  DAS 
program  without  a  dredge  on  board. 
Category  C  and  D  vessels  that  have 
declared  into  the  monkfish  DAS 
program  and  that  do  not  fish  with  or 
have  on  board  a  dredge  are  subject  to 
the  same  possession  limits  as  specified 
at  paragraph  (b)(1)  of  this  section.  *  *  * 

(c)  *  *  * 

(2)*** 

(i)  Prior  to  May  1 .  2003.*  *  * 

(ii)  From  May  1,  2003.  and     . 
thereafter.*  *  * 
***** 

(f)  Area  declaration.  In  order  for  a 
vessel  fishing  imder  a  multispecies, 
scallop,  or  monkfish  DAS  to  fish  for 
monkfish  under  the  less  restrictive 
management  measures  of  the  NFMA, 
such  vessel  must  declare  into,  and  fish 
for  monkfish  exclusively  in,  the  NFMA 
for  a  period  of  not  less  than  30  days.  * 
*  * 

***** 

(FR  Doc.  02-8076  Filed  4-3-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Sarvica 

Wayne  National  Forest;  Revtsad  Land 
and  Raaource  Management  Plan; 
Athens,  Gallia,  Hocking,  Jackson, 
Lawrence,  Monroe,  Morgan,  Noble, 
Perry,  Scioto,  Vinton  and  Washington 
Counties,  OH 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS). 

SUMMARY:  The  USDA  Forest  Service 
intends  to  prepare  an  environmental 
impact  statement  for  revising  the  Wayne 
National  Forest  Land  and  Resource 
Management  Plan  [Forest  Plan).  The 
revised  Forest  Plan  will  replace  the 
current  Forest  Plan,  which  the  Regional 
Forester  approved  January  4, 1988,  and 
has  been  amended  12  times.  The  1988 
Forest  Plan  as  amended  will  remain  in 
effect  imtil  this  revision  effort  is 
completed.  This  notice  identifies  the 
topics  that  will  help  focus  our  revision 
effort,  lists  possible  changes  to  the 
Forest  Plan,  displays  the  estimated  dates 
for  fihng  the  Draft  EIS,  provides 
information  concerning  public 
participation,  and  provides  the  names 
and  addresses  of  the  responsible  agency 
official  and  the  individuals  who  can 
provide  additional  information. 
DATES:  We  need  to  receive  your 
comments  on  this  Notice  of  Intent  in 
writing  within  90  days  after  this  Notice 
is  published  in  the  Federal  Register. 
The  Draft  EIS  and  draft  revised  Forest 
Plan  are  expected  to  be  available  for 
public  review  by  December  2004.  The 
Final  EIS  and  revised  Forest  Plan  are 
expected  to  be  completed  by  December 
2005. 

AOORESSCS:  Send  written  comments  to: 
NOI-FP  Revision,  Wayne  National 
Forest.  13700  US  Highway  33. 
Nelsonville,  OH  45764,  or  direct 
electronic  mail  to: 
"r9_wayne_wehsite@fs.fed.us".  and 


"ATTN:  Forest  Plan  Revision"  in  the 
subject  line. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Gianniny.  Forest  Planner;  Ken  Arbogast, 
Forest  Public  Affairs  Officer;  Rebecca 
Ewing,  Forest  Biologist;  or  Cormie 
Roberts,  Planning  Management 
Assistant;  at  the  address  listed  in  the 
previous  section,  or  by  calling  740-753- 
0101;  fax  number  740-753-0118;  or 
TDD  800-877-8339.  Further 
information  can  also  be  obtained  by 
sending  electronic  mail  to: 
"r9_wayne_wehsite@fs.fed.us" ,  or  by 
accessing  the  forest  Web  page  at 
www.fs.fed.  us/r9/wayne. 

Responsible  Official:  The  Responsible 
Official  for  this  action  is  Donald  L. 
Meyer.  Acting  Regional  Forester, 
Eastern  Region,  310  W.  Wisconsin  Ave.. 
Milwaukee,  Wisconsin  53203. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Forester  for  the  Eastern  Region 
gives  notice  of  the  agency's  intent  to 
prepare  an  EIS  to  revise  the  Wayne 
National  Forest  Plan  pursuant  to  16 
U.S.C.  1604(f)(5)  and  USDA  Forest 
Service  National  Forest  System  Land 
and  Resource  Management  Planning 
regulations.  The  Regional  Forester 
approved  the  original  Wayne  National 
Forest  Plan  in  January  1988.  This  plan 
guides  the  overall  management  of  the 
Wayne  National  Forest. 

Forest  Plan  Decisions 

We  make  six  primary  decisions  in  the 
Forest  Plan: 

1.  Forest-wide  multiple-use  goals  and 
objectives.  Goals  describe  a  desired 
condition  to  be  achieved  sometime  in  • 
the  future.  Objectives  are  concise,  time- 
specific  statements  of  measurable 
plaimed  results  that  respond  to  the 
goals. 

2.  Forest-wide  management 
requirements  (standards  and 
guidelines.)  These  are  limitations  on 
management  activities,  or  advisable 
courses  of  action  that  apply  across  the 
entire  forest. 

3.  Management  area  direction 
applying  to  future  activities  in  each 
management  area.  This  is  the  desired 
future  condition  specified  for  certain 
portions  of  the  forest,  and  the 
accompanying  standards  and  guidelines 
to  help  achieve  that  condition. 

4.  Lands  suited  and  not  suited  for 
resource  use  and  production  (timber 
management,  grazing,  etc.) 


5.  Monitoring  and  evaluation 
requirements  needed  to  gauge  how  well 
the  plan  is  being  implemented. 

6.  Recommendations  to  Congress,  if 
any  (such  as  Wilderness  or  Wild  and 
Scenic  River  designation) 

The  scope  of  this  Revision  is  limited 
to  changing  only  those  portions  of  the 
cvurent  Foresf  Plan  that  need  revision, 
update,  or  correction.  We  propose  to 
narrow  the  scope  of  revising  the  Forest 
Plan  by  focusing  on  topics  identified  as 
being  most  critically  in  need  of  change. 
The  six  decisions  listed  above  will  be 
revisited  only  in  how  they  apply  to  the 
revision  topics  that  are  identified. 

Purpf)8e  and  Need  for  Action 

There  are  three  compelling  reasons  to 
revise  the  1988  Forest  Plan:  (1)  Nearly 
15  years  have  passed  since  the  Regional 
Forester  approved  the  original  Forest 
Plan  for  the  Wayne  National  Forest  and 
national  forests  must  revise  the  forest 
plan  at  least  every  15  years  according  to 
requirements  of  the  National  Forest 
Management  Act  (U.S.C.  1604lf]l5l);  (2) 
agency  goals  and  objectives,  along  with 
other  national  guidance  for  strategic 
plans  and  programs,  have  changed  more 
than  can  effectively  be  covered  by 
additional  forest  plan  amendments  and 
(3)  incorporate  new  information  and 
address  changed  conditions. 

Baclcground — ^The  Setting 

The  Wayne  National  Forest  forms  the 
core  of  the  hill  country  of  southeastern 
Ohio,  the  most  heavily  forested  part  of 
the  state.  Just  200  years  ago,  this  region 
of  the  Appalachian  plateau  was  viewed 
by  most  Americans  as  part  of  a  vast 
wilderness.  Today  many  people  still 
view  the  Wayne  as  a  remnant  of  the 
forest  primeval.  But  the  impacts  of 
historic  industry  and  agricultural 
practices  have  left  indelible  marks  upon 
the  land.  Virtually  all  of  the  forest  that 
covered  Ohio  when  American  settlers 
arrived  was  cut  to  make  way  for  farms 
and  to  fuel  both  home  and  industry. 
Mining  for  iron  ore,  limestone,  coal  and 
clay  scarred  hillsides  and  polluted 
many  streams.  As  factories  closed  and 
farms  failed  in  the  1930s,  the  Forest 
Service  began  to  acquire  and  restore 
what  were  once  dubbed  "the  lands  that 
nobody  wanted."  After  nearly  70  years, 
the  iimate  resilience  of  the  hill  country 
forest,  enhanced  by  the  work  of  the 
Forest  Service  and  countless  partners, 
has  created  a  new  forest  that  many 
people  now  value  for  its  opportunities: 
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to  experience  nature;  to  enjoy  a  variety 
of  recreation;  to  explore  the  unique 
heritage  of  Southeast  Ohio,  once  a  major 
link  in  the  Undergroimd  Railroad;  and 
to  employ  the  Forest's  resources  for  the 
region's  economic  development. 

Today,  most  of  Ohio  is  dominated  by 
rich  farmland,  industrial  cities, 
sprawling  suburbs  and  busy  highways; 
and  ranks  7th  among  states  in 
population  and  47th  in  public  lands  per 
capita.  This  scarcity  of  public  lands 
creates  intense  competing  demands  for 
the  Wayne's  limited  landbase  and 
resources.  The  challenge  for  those  who 
choose  to  participate  in  the  revision  of 
the  Forest  Plan  is  to  provide  information 
and  ideas  that  will  help  the  Forest 
Service  balance  those  competing 
demands  in  a  way  that  will  continue  to 
provide  for  multiple  uses  of  the  Wayne 
National  Forest.  Given  the  significant 
impact  that  past  practices  by  the 
region's  agriculture  and  industries  have 
had  upon  the  land,  the  Forest  Plan 
management  direction  will  continue  to 
place  special  priority  upon  the 
restoration  of  the  forest,  the  lands,  the 
watersheds  and  the  ecosystem". 

Proposed  Action 

The  revision  of  the  Wayne  Forest  Plan 
will  focus  on  management  direction 
identified  as  needing  change.  The 
following  Revision  Topics  were 
identified  through  public  comment, 
through  monitoring  and  evaluation,  and 
through  experience  with 
implementation  of  the  Forest  Plan  since 
1988: 

1.  Watershed  Health: 

•  Protect  and  restore  watershed  health, 
including  restoration  of  abandoned 
mine  lands; 

•  Protect  riparian  areas. 

2.  Ecosystem  Restoration: 

•  Restore  the  mixed  oak  ecosystem  to  a 
sustainable  level; 

•  Use  vegetative  management 
techniques  to  move  toward  the 
desired  future  condition; 

•  Control  non-native  invasive  species; 

•  Provide  a  range  of  ecological 
conditions  to  maintain  diversity  of 
native  plants  and  animals. 

3.  Recreation  Management: 

•  Provide  a  visually  pleasing  landscape; 

•  Maintain  the  range  of  recreation 
opportiinities  currently  available; 

f  Provide  trails  for  motorized  and  non- 
motorized  users; 

( >  Manage  pre-historic  and  historic 
cultural  resources,  including 
preservation  of  sites  {associated  with 
the  Undergroimd  Railroad. 

4.  Land  Ownership: 

I  >  Acquire  and  exchange  land  to 
increase  contiguous  Federal 


ownership  and  reduce  the  existing 
fragmented  ownership  pattern; 

•  Manage  National  Forest  boundaries  to 
reduce  trespass  and  encroachments. 

5.  Minerals  Resource  Mariagement: 

•  Minimize  adverse  enviroiunental 
impacts  to  Federal  resources  when 
private  mineral  rights  are  developed; 

•  Identify  areas  appropriate  for  leasing 
of  federally  held  oil  and  gas  rights 
consistent  with  national  direction. 

6.  Roadless  Area  Inventory  and 
Evaluation;  Wilderness 
Recommendation;  and  Wild  and  Scenic 
River  Recommendations: 

•  Protect  the  wilderness  characteristics 
of  those  areas  identified  for  potential 
wilderness  designation; 

•  Protect  rivers  eligible  for  inclusion  in 
the  national  Wild  and  Scenic  Rivers 
system. 

Based  on  these  Revision  Topics  and 
action  items,  the  Forest  planning  team 
is  gathering  information  for  an  analysis 
of  current  and  projected  uses,  demand, 
and  capabilities  of  the  Forest.  Data 
gathering/analyses  that  are  either 
underway  or  planned  include  a 
recreation  feasibility  study,  a  social 
assessment,  evaluation  of  potential 
roadless  areas,  evaluation  of  rivers  for 
designation  as  Wild,  Scenic  or 
Recreation  status,  and  species  viability 
evaluations.  Another  analysis  will 
compare  historical  and  current 
ecological  conditions  within  the  Forest 
and  across  the  broader  landscape  of 
southeastern  Ohio.  Collectively  this 
information  and  analysis  will  contribute 
to  our  Analysis  of  the  Management 
Situation.  The  studies,  and  related 
references  compiled  by  the  planning 
team,  will  be  made  available  for  public 
review  when  completed. 

In  addition  to  the  Revision  Topics,  we 
propose  to  revise  the  Forest  Plan  to: 

•  Make  minor  changes  throughout  the 
Forest  Plan  for  new  or  updated 
information; 

•  Update  the  monitoring  and  evaluation 
strategy  in  the  current  Forest  Plan. 
Additional  detail  on  the  Revision 

Topics  is  available  on  request.  You  may 
request  the  additional  information  by: 
accessing  the  Forest  Web  page  at 
www.fs.fed.us/r9/wayne  by  writing  or  e- 
mailing  to  the  address  listed  in  this 
notice;  or  by  calling  the  phone  number 
listed  above.  You  are  encoiu-aged  to 
review  this  additional  docimientation 
before  commenting  on  the  Notice  of 
Intent. 

Topics  Not  Addressed  in  This  Revision 

Forest  plan  decisions  do  not  change 
laws,  regulations  or  rights.  The  revised 
Forest  Plan  will  only  make  decisions 


that  apply  to  National  Forest  System 
lands.  The  Forest  Plan  will  make  no 
decisions  regarding  management  or  use 
of  privately  owned  lands  or  reserved 
and  outstanding  mineral  estates.  Topics 
related  to  implementing  projects  or 
enforcing  regulations  are  also  beyond 
the  scope  of  what  can  be  decided  in  a 
forest  plan. 

The  management  guidelines  related  to 
Threatened  and  Endangered  species  are 
not  included  cis  a  revision  topic  because 
the  Forest  is  currently  amending  the 
existing  Forest  Plan  based  on  formal 
consultation  with  the  USDI  Fish  and 
Wildlife  Service.  All  information  will  be 
brought  forward  into  the  revised  Forest 
Plan  and  does  not  need  to  be  duplicated 
during  the  revision  process.  The 
alternatives  in  the  Final  EIS  will  be 
analyzed  for  their  effects  on  Threatened 
and  Endangered  species. 

Public  comments  received  on  topics 
that  will  not  be  addressed  in  the  revised 
Forest  Plan  will  be  forwarded  to  the 
managers  responsible  for  that  topic  area. 
The  conmiQnts  will  be  considered  as 
managers  develop  information  and 
proposals  related  to  those  topics.  Such 
proposals  may  result  in  future  plan 
amendments,  changes  in 
implementation,  changes  in  program 
emphasis,  or  various  other  means  of 
addressing  the  concerns  related  to  a 
particular  topic.  Implementation  of 
proposals  will  be  addressed  as  budget 
priorities  allow. 

Possible  Alternatives 

We  will  consider  a  range  of 
alternatives  to  the  proposed  action 
when  revising  the  Forest  Plan. 
Alternatives  will  be  developed  to 
address  different  options  to  resolve 
issues  raised  aboutthe  proposed  action, 
and  the  Revision  Topics  and  proposals 
listed  above,  and  to  fulfill  the  piuTJOse 
and  need  described  earlier  in  this 
docimient.  Alternatives  will  provide 
different  ways  to  address  and  respond  to 
issues  identified  during  the  scoping 
process.  A  "No  Action"  alternative  is 
required  and  will  be  considered.  For 
this  analysis,  the  No  Action  alternative 
means  that  management  would  continue 
under  the  existing  Forest  Plan  as 
amended. 

Decision  Framework 

The  Responsible  Official  will  decide 
on  the  management  direction  for  the 
Wayne  National  Forest.  The  Responsible 
Official's  choices  will  include: 

1.  The  Proposed  Action  described  in 
this  Notice  of  Intent; 

2.  The  No  Action  Alternative  which 
would  continue  management  under  the 
current  Forest  Plan  as  amended;  and 
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formal  comment  period,  public 
meetings,  written  comments,  Web  site 
and  e-mail.  The  Forest  Service  will  host 
a  series  of  public  meetings  to  (1) 
establish  multiple  opportimities  for  the 
After  the  publication  of  this  Notice  of      public  to  generate  ideas,  concerns,  and 
Intent,  we  will  provide  opportunities  for    alternatives,  (2)  present  and  clarify 
public  involvement  including:  90-day         proposed  changes  to  the  Forest  Plan;  (3) 


3.  Alternatives  developed  during  the 
revision  process  to  address  issues  raised 
about  the  Proposed  Action. 

Inviting  Public  Participation 


describe  ways  that  individuals  can 
respond  to  this  Notice  of  Intent;  and  (4) 
invite  conunents  from  the  public  on  this 
proposal  for  revising  the  Forest  Plan. 
The  table  below  is  the  schedule  of 
initial  meetings  that  will  be  held  during 
the  90-day  comment  period. 


Community 


Canton,  Ohio 


Cincinnati,  Otiio 


Cleveland  area— Independence,  Otiio 
Cohjmtxjs  area— Out)lin,  Ohio    


Dayton  area — Fairtxxn,  Otiio 
GraysviNe,  Ohio   


Huntington,  West  Virginia 
Logan,  Ohio  


Rio  Grande,  Ohio 
ZanesviUe,  Ohio  . 


Date 


6/2S/02 

6/04A)2 

6/24/02 
6/1  (V02 

6/03/D2 

6/22/02 

6/05/02 
6/13A)2 

6/29/02 


6/26/02 


Time 


5-9  p.m 

5-9  p.m 

5-9  p.m 
5-9  p.m 

5-9  p.m 

1-5  p.m 

5-9  p.m 
5-9  p.m 

1-5  p.m 

5-9  p.m 


Location 


Four  Points  Sheraton,  4375  Metro  Circle  NW.,  (330) 

494—7129. 
Clarion  Hotel  &  Suites,  5901  Reiffer  Rd.,  (513)  793- 

4500. 
Holiday  Inn,  6001  Rockside  Rd.,  (216)  524-8050. 
Embassy  Suites  Hotel,  5100  Upper  Metro  PI.,  (614) 

790-9000. 
Wright  State  Univ..  Student  Union  BWg..  3640  Colonel 

Glenn,  (937)  775-5512. 
Community  Center,  38851  State  Rt.  26.  (740)  934- 

.2245. 
Radisson  Hotel,  1001  Third  Avenue,  (304)  525-1001. 
Logan-Hocking  Middle,  1   MkJdIe  School  Drive,  (740) 

385-8764 
U.  of  Rk)  Grande.  Fine  Arts  Center  F23.  (740)  245- 

7404. 
HolkJay  Inn.  4645  East  Pike.  (740)  453-0771. 


From  mid-2002  through  mid-2004,  we 
will  validate  issues  and  develop 
alternatives.  We  will  provide  many 
types  of  public  involvement  in  support 
of  alternative  development,  including: 
Public  workshops,  collaborative 
meetings,  written  comments,  website, 
and  e-mail. 

Late  in  the  year  2004  we  will  release 
our  proposed  revised  Forest  Plan  and  a 
draft  environmental  impact  statement. 
We  will  again  provide  many  types  of 
public  involvement  including  90-day 
formal  comment  period,  public 
meetings,  and  written  comments. 

During  most  of  2005  we  will  address 
the  public  comment  and  revise  the  Draft 
EIS  based  on  those  comments  and 
further  analysis.  In  late  2005,  we  will 
release  the  decision,  final  revised  Forest 
Plan.  Final  EIS,  and  record  of  decision. 
We  will  provide  informational  meetings 
to  explain  these  documents  and 
decision  on  the  final  Forest  Plan. 

Availability  of  Public  Comment 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 

Additionally,  pursuant  to  7  CFR 
1.27(d),  any  persons  may  request  the 
agency  to  withhold  a  submission  from 
the  public  record  by  showing  how  the 
Freedom  of  Information  Act  (FOIA) 
permits  such  confidentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that,  under  FOIA, 


confidentiality  may  be  granted  in  only 
very  limited  circumstances,  such  as  to 
protect  trade  secrets. 

The  Forest  Service  will  inform  the 
requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality 
and  where  the  requester  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  90  days. 

Conunent  Requested 

This  Notice  of  Intent  initiates  the 
scoping  process  which  assists  the  Forest 
Service  in  the  development  of  the 
environmental  impact  statement. 
Comments  will  be  most  helpful  if  they 
are  written  and  are  specific  in  nature, 
stating  not  only  the  area  of  concern  but 
also  the  reason  for  the  concern. 

Proposed  New  Planning  Regulations 

The  Department  of  Agriculture 
published  new  planning  regulations  in 
November  of  2000.  Concerns  regarding 
the  ability  to  implement  these 
regulations  prompted  a  review  with 
probable  revision  of  these  regulations. 
On  May  10,  2001,  Secretary  Veneman 
signed  an  interim  final  rule  allowing 
forest  plan  amendments  or  revisions 
initiated  before  May  9.  2002,  to  proceed 
either  under  the  new  planning  rule  or 
under  the  1982  planning  regulations. 
The  Wayne  National  Forest  revision 
process  will  start  under  the  1982 
planning  regulations,  pending  future 
direction  in  revised  regulations. 


Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  Draft  EIS  will  be  prepared  for 
comment.  The  comment  period  on  the 
draft  environmental  impact  statement  - 
wiU  be  90  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  Notice  of  Availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  enviroimiental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  coiuls.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  {9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
comment  period  for  the  draft 
environmental  impact  statement  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
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at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement, 
(^nunents  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  of  Environmental 
Quality  Regulations  (http:// 
ceq.eh.doe.gov/nepa/nepanet.htm)  for 
implementing  the  procedural  provision 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 


'(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 
Dated:  March  28.  2002. 

Donald  L.  Meyer, 

Acting  Regional  Forester 

[FR  Doc.  02-8124  Filed  4-3-02;  8:45  am] 

BIUING  CODE  3410-11-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Central  Idaho  Resource  Advisory 
Committee  Meeting;  Salmon-Challls 
National  Forest,  Butte,  Custer,  and 
Lemhi  Counties,  ID 

agency:  Forest  Service.  USDA. 

action:  Notice  of  meeting  of  the 
Resource  Advisory  Committee. 

SUMMARY:  The  Central  Idaho  Resource 
Advisory  Conunittee  will  meet  at  2  p.m., 
April  11,  2002  at  the  Custer  County 
Courthouse,  Challis,  Idaho.  The  15- 
member  committee  will  be  evaluating 
proposed  projects  and  reconmiending 
projects  to  the  Salmon — Challis 
National  Forest.  The  committee  will 
also  discuss  individual  project 
proposals  for  2002.  The  meeting  is  open 
to  the  public  and  time  will  be  scheduled 
for  public  comments. 

j  The  (Central  Idaho  Resource  Advisory 
Committee  was  established  by  the 
Secretary  of  Agriculture  under  Title  II  of 
the  Secure  Rural  Schools  and 
Commmiity  Self-Determination  Act  of 
2000  to  work  collaboratively  with  the 
Salmon-Challis  National  Forest  to    : 


provide  advice  and  recommendations 
consistent  with  the  purposes  of  the  Act. 

George  P.  Matejko, 

Forest  Supervisor,  Salmon — Challis  National 
Forest,  Designated  Federal  Official. 
[FR  Doc.  02-8178  Filed  4-3-02;  8:45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Announcement  of  Funding  To  Develop 
Essential  Community  Facilities  in 
Rural  Communities  for  Eligible  Tribal 
Colleges  Listed  as  1994  l^nd  Grant 
Institutions  That  Have  Met  the  Criteria 
Under  the  Equity  in  Education  Land- 
Grant  Status  Act 

AGENCY:  Rural  Housing  Service,  USDA. 
ACTION:  Notice. 

summary:  The  Rural  Housing  Service 
(RHS)  annoimces  the  availability  of  $4 
million  in  national  competitive  grant 
funds  to  be  administered  in  accordance 
with  this  Notice,  7  U.S.C.  1926(a)(19), 
and  the  Commimity  Facilities  grant 
program  (7  CFR  part  3570,  subpart  B)  for 
tribal  colleges  to  develop  essential 
community  facilities  in  rural 
commtmities. 

DATES:  Applications  may  be  submitted 
at  any  time  until  funds  are  exhausted. 
(See  Allocation  of  Funds  and  Selection 
Process.) 

ADDRESSES:  Entities  wishing  to  apply  for 
assistance  are  encouraged  to  contact 
their  local  USDA  Rural  Development 
State  office  for  guidance  on  the  intake 
and  processing  of  preapplications.  A 
listing  of  Rural  Development  State 
offices,  addresses,  telephone  numbers, 
and  a  person  to  contact  follows: 

Note:  Telephone  numbers  listed  are  not 
toll-free. 

Alabama  State  Office 

Suite  601,  Sterling  Centre,  4121  Carmichael 
Road  Montgomery,  AL  36106-3683,  334- 
279-3400,  James  B.  Harris 

Alaska  State  Office 

800  W.  Evergreen.  Suite  201,  Palmer,  AK 
99645-6539.  907-761-7705.  Dean  Stewart 

Arizona  State  Office 

Phoenix  Corporate  Center,  3003  North 
Central  Avenue,  Suite  900,  Phoenix.  AZ 
85012-2906.  602-280-8700,  Leonard 
Gradillas 

Arkansas  State  Office 

700  W.  Capitol  Avenue,  Room  3416.  Little 
Rock.  AR  72201-3225,  501-301-3200, 
Jesse  G.  Sharp 

California  State  Office 

430  G  Street.  #4169,  Davis,  CA'95616-4169, 
530-792-5800.  Janice  Waddell 


Colorado  State  Office 

655  Parfet  Street,  Room  ElOO.  Lakewood.  CO 
80215,  303-236-2801.  Leroy  Cruz 

Delaware  State  Office\*\ 

4607  S.  DuPont  Midway.  P.O.  Box  400, 
Camden,  DE  19934-9998,  302-697-4300, 
James  E.  Waters 

Florida  State  OfficeX  *  *  \ 

4440  N.W.  25th  Place,  P.O.  Box  147010, 
Gainesville,  FL  32614-7010,  352-338- 
3400.  Glenn  W.  Walden 

Georgia  State  Office 

Stephens  Federal  Building.  355  E.  Hancock 
Avenue,  Athens,  GA  30601-2768,  706- 
546-2162.  Jerry  Thomas 

Hawaii  State  Office 

Room  311,  Federal  Building,  154 
Waianuenue  Avenue,  Hilo,  HI  96720,  808- 
933-8380,  Thao  Khamoui 

Idaho  State  Office 

9173  W.  Barnes  Drive.  Suite  Al.  Boise.  ID 
83709,  208-378-5600,  Dan  Eraser 

Illinois  State  Office 

2118  West  Park  Court,  Suite  A,  Champaign. 
IL  61821,  217-403-6200.  Gerald  Townsend 

Indiana  State  Office 

5975  Lakeside  Boulevard,  Indianapolis.  IN 
46278,  317-290-3100,  Gregg  Delp 

Iowa  State  Office 

873  Federal  Building.  210  Walnut  Street,  Des 
Moines.  lA  50309,  515-284-4663,  Dorman 
A.  Otte 

Kansas  State  Office 

1303  SW  First  American  Place.  Suite  100, 
Topeka,  KS  66604-0440,  785-271-2700. 
Gary  Smith 

Kentucky  State  Office 

Suite  200,  771  Corporate  Drive,  LexingttHi, 
KY  40503,  859-224-7300,  Vernon  C. 
Brown 

Louisiana  State  Office 
3727  Government  Street,  Alexandria,  LA 
71302,  318-473-7920,  Danny  Magee 

Maine  State  Office 

967  Illinois  Avenue,  Suite  4,  P.O.  Box  405. 
Bangor.  ME  04402-0405,  207-990-9106, 
Alan  Daigle 

Massachusetts  State  Office\***\ 

451  West  Street.  Amherst,  MA  01002,  413- 
253-4300,  Daniel  Beaudette 

Michigan  State  Office 

3001  Coolidge  Road.  Suite  200,  East  Lansing, 
MI  48823.  517-324-5100.  Philip  H.  Wolak 

Minnesota  State  Office 

410  AgriBank  Building,  375  Jackson  Street, 

St.  Paul,  MN  55101-1853,  651-602-7800, 

James  Maras 
Mississippi  State  Office 
Federal  Building.  Suite  831. 100  W.  Capitol. 

Jackson,  MS  39269,  601-965-4316. 

Damella  Smith-Murray 

Missouri  State  Office 

601  Business  Loop  70  West.  Parkade  Center. 
Suite  235,  Columbia,  MO  65203,  573-876- 
0976.  D.  Clark  Thomas 
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Montana  State  Office 

Unit  1.  Suite  B.  P.O.  Box  850,  900 
Technology  Boulevard,  Bozeman,  MT 
59715,  406-585-2580,  Deborah  ChorUon 

Nebraska  State  Office 

Federal  Building,  Room  152, 100  Certtennial 

Mall  N,  Lincoln,  NE  68508,  402-^37-5551, 

Denise  Brosius-Meeks 

Nevada  State  Office 

1390  South  Curry  Street,  Carson  City,  NV 
89703-9910,  775-887-1222,  Mike  E.  Holm 

New  )ersey  State  Office 

TMTisfield  Plaza,  Suite  22.  790  WoodLane 

Road,  Mt.  Holly,  NJ  08060.  609-265-3600, 

Michael  P.  Kelsey 
New  Mexico  State  Office 

6200  Jefferson  Street  NE,  Room  255, 

Albuquerque,  NM  87109.  505-761-4950, 
Clyde  F.  Hudson 

New  York  Slate  Office 

The  Galleries  of  Syracuse,  441  S.  Salina 
Street,  Suite  357,  Syracuse,  NY  13202- 
2541.  315-477-6400,  Gail  Giannotta 

North  Carolina  State  Office 

4405  Bland  Road,  Suite  260,  Raleigh,  NC 
27609,  919-873-2000,  Phyllis  Godbold 

North  Dakota  State  Office 

Federal  Building,  Room  208,  220  East  Rosser, 

P.O.  Box  1737,  Bismarck,  ND  58502-1737, 

701-530-2037,  Donald  Warren 

Ohio  State  Office 

Federal  Building,  Room  507,  200  North  High 

Street.  Columbus,  OH  43215-2418, 614- 

255-2400.  David  Douglas 

Oklahoma  State  Office 

100  USDA,  Suite  108,  Stillwater,  OK  74074- 
2654,  405-742-1000,  Rock  W.  Davis 

Oregon  State  Office 

101  SW  Main,  Suite  1410,  Portland,  OR 
97204-3222,  503-414-3300,  Jerry  W. 
Sheridan 

Pennsylvania  State  Office 

One  Credit  Union  Place,  Suite  330, 

Harrisbuig,  PA  17110-2996.  717-237- 

2299,  Gary  Rothrock 
Puerto  Rico  State  Office 
IBM  Building,  Suite  601,  654  Munos  Rivera 

Avenue,  Hato  Rey,  PR  00918-6106,  787- 

766-5095,  Pedro  Gomez 

South  Carolina  State  Office 

Strom  Thurmond  Federal  Building,  835 
Assembly  Street,  Room  1007,  Columbia,  SC 
29102.  803-765-5163,  Larry  Floyd 

South  Dakota  State  Office 

Federal  Building,  Room  210,  200  Fourth 
Street  SW.,  Huron,  SD  57350,  605-352- 
1100,  Roger  Hazuka 

Tennessee  State  Office 

Suite  300,  3322  West  End  Avenue,  Nashville, 
TN  37203-1084,  615-783-1300,  Keith 
Head 

Texas  State  Office 

Federal  Building,  Suite  102. 101  South  Main, 
Temple,  TX  76501,  254-742-9700,  Eugene 
G.  Pavlat 


Utah  State  Office 

Wallace  F.  Bennett  Federal  Building,  125  S. 
State  Street,  Rm.  4311.  P.O.  Box  11350, 
Salt  Lake  City.  UT  84147-0350.  801-524- 
4320.  Bonnie  Carrig 

Vermont  State  Office**** 

City  Center,  3rd  Floor.  89  Main  Street. 
Montpelier,  VT  05602,  802-828-1600. 
Rhonda  Shippee 

Virginia  State  Office 

Culpeper  Building,  Suite  238. 1606  Santa 
Rosa  Road,  Richmond,  VA  23229,  804- 
287-1550,  Carrie  Schmidt 

Washington  State  Office 

1835  Black  Lake  Blvd.  SW..  Suite  B, 
Olympia,  WA  98512-5715.  360-704-7740. 
Sandi  Boughton 

West  Virginia  State  Office 

Federal  Building,  75  High  Street,  Room  320, 
Morgantown,  WV  26505-7500,  304-284- 
4860,  Dianne  Crysler 

Wisconsin  State  Office 

4949  Kirschling  Court,  Stevens  Point,  WI 
54481.  715-345-7600,  Mark  Brodziski 

Wyoming  State  Office 

100  East  B,  Federal  Building,  Room  1005. 

P.O.  Box  820,  Casper,  WY  82602,  307-261- 

6300,  Charles  Huff 

*  The  Delaware  State  Office  also 
administers  the  Maryland  program. 

•*  The  Florida  State  Office  also 
administers  the  Virgin  Lsland  program. 

***  The  Massachusetts  State  Office  also 
administers  the  Rhode  Island  and 
Connecticut  programs. 

•  •**  The  Vermont  State  Office  also 
administers  the  New  Hampshire  program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Bamett.  Community  Programs. 
RHS.  USDA.  STOP  0787. 1400 
Independence  Ave..  SW.,  Washington. 
14  DC  20250-0787.  Telephone  (202) 
720-1490.  Facsimile  (202)  690-0471.  E- 
mail:  abamett@rdinaU.rural.usda.gov. 
SUPPLEMENTARY  INFORMATION 

Paperwork  Reduction  Act 

The  reporting  requirements  contained 
in  this  notice  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  OMB 
control  number  0575-0173  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Authorizing  Legislation  and 
Regulations 

This  program  is  authorized  under 
section  306(a)  of  the  Consolidated  Farm 
and  Rural  Development  Act.  RHS  will 
administer  these  fimds  using  the  same 
regulations  that  govern  its  Community 
Facilities  grant  program.  Program 
administration,  eligibility,  processing, 
and  servicing  requirements  that  govern 
the  Community  Facilities  grant  program 
may  be  found  under  7  CFR  part  3570. 
subpart  B. 


Background 

Under  the  FY  2002  appropriation. 
Congress  appropriated  $4  million  for  a 
Community  Facilities  grant  program  for 
tribal  colleges,  hereafter  referred  to  as 
the  Tribal  College  Initiative.  The  eligible 
tribal  colleges  are  1994  land-grant 
institutions  that  have  met  the  criteria 
under  the  Equity  in  Education  Land- 
Grant  Status  Act  of  1994.  These  funds 
are  in  addition  to  the  Community 
Facilities  grant  program's  regular 
allocation  of  competitive  grant  funds. 

Additional  Eligibility  Requirements 

In  addition  to  those  requirements 
contained  in  7  CFR  part  3570.  subpart 
B.  applicants  eligible  to  compete  for 
tribal  college  funds  for  FY  2002  must  be 
one  of  the  land-grant  institutions  that 
meet  the  criteria  under  the  Equity  in 
Education  Land-Grant  Status  Act  of 
1994. 

Allocation  of  Funds 

All  Tribal  College  Initiative  funds  will 
remain  in  the  National  Office  reserve  for 
funding  consideration  for  FY  2002. 
Project  selections  will  be  on  a  national 
competitive  basis.  There  will  be  two 
windows  of  opportunity  to  compete  for 
grant  funding.  It  is  anticipated,  the  first 
16  roimd  of  fimding  selections  will  be 
made  after  May  10.  2002.  The  second 
round  will  be  held  after  August  23. 
2002.  Each  application  will  be  limited 
to  $200,000. 

Selection  Process 

Once  a  determination  has  been  made 
by  the  State  Office  that  an  applicant  is 
eligible,  the  preapplication  is  evaluated 
competitively  and  points  awarded  as 
specified  in  the  project  selection 
priorities  contained  in  7  CFR  part  3570, 
subpart  B.  The  State  Director  or 
designee  will  then  forward  the  request 
to  the  National  Office  to  compete  for 
funding  consideration.  Projects  will 
then  be  rated,  ranked,  and  selections 
made  in  order  of  priority.  Each  proposal 
will  be  judged  on  its  own  merit.  Unless 
withdrawn  by  the  applicant,  projects 
not  selected  for  funding  consideration 
for  the  first  roimd  of  fimding  selections 
will  remain  eligible  to  compete  for  the 
next  round  of  funding. 

To  be  considered  for  the  first  window, 
all  preapplications  along  with 
supporting  dociunentation  satisfactory 
to  the  Agency  must  be  received  by  the 
Rural  Development  State  or  designated 
field  office  by  close  of  business  May  3, 
2002.  To  be  considered  for  the  second 
window,  all  preapplications  must  be 
received  by  the  Rural  Development 
State  or  designated  field  office  by  close 
of  business  August  16.  2002. 
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Notice  of  Invitation  to  Submit  Complete 
Application 

All  preapplications  selected  for 
fimding  consideration  will  be  notified 
by  the  State  or  field  office  by  issuing 
Form  AD-622.  "Notice  of 
Preapplication  Review  Action."  At  that 
time,  the  proposed  recipient  will  be 
invited  to  submit  a  complete 
application,  along  with  instructions 
related  to  the  agreed  upon  award 
amoimt,  and  asked  to  schedule  an 
application  conference  to  discuss  items 
needed  for  formal  application  and  to 
further  clarify  issues  related  to  the 
project. 

Final  Approval  and  Funding  Process 

Final  approval  is  subject  to  the 
availability  of  funds;  the  submission  by 
the  applicant  of  a  formal,  complete 
application  and  related  materials  that 
meet  the  program  requirements  and 
responsibilities  of  the  grantee 
(contained  in  7  CFR  part  3570.  subpart 
B);  the  letter  of  conditions;  and  the  grant 
agreement.  Those  preapplications  that 
do  not  have  sufficient  priority  necessary 
to  receive  funding  consideration  for  FY 
2002  will  be  notified,  in  writing,  by  the 
Agency's  State  or  designated  field  office. 

Dated:  March  28,  2002. 
James  C.  Alsop, 

Acting  Administrator,  Rural  Housing  Service. 
[PR  Doc.  02-8181  Filed  4-3-02;  8:45  am] 
BAJJNG  CODE  3410-XV-« 


COMMISSION  ON  CIVIL  RIGHTS 
Sunshine  Act  Meeting 

AGENCY:  Commission  on  Civil  Rights. 

DATE  AND  TIME:  Friday,  April  12.  2002. 
9:30  a.m. 

PUkCE:  U.S.  Commission  on  Civil  Rights. 
624  Ninth  Street.  NW..  Room  540. 
Washington.  DC  20425. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 

IL  Approval  of  Minutes  of  March  8.  2002 

Meeting 
m.  Announcements 
rv.  Staff  Director's  Report 

V.  State  Advisory  Committee  Appointments 
for  Colorado,  Kansas  and  Louisiana,  and 
the  Approval  of  SAC  Chairs  for  the  District 
of  Columbia  and  Washington  State. 

VI.  State  Advisory  Committee  Report: 
Racism's  Frontier:  The  Untold  Story  of 
Discrimination  and  Division  in  Alaska 

VII.  Future  Agenda  Items 

10:30  a.m.  A  Briefing  on  the  Reauthorization 
of  the  IDEA 


CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Les  Jin.  Press  and 
Communications  (202)  376-7700. 

Debra  A.  Carr, 

Deputy  General  Counsel. 

[FR  Doc.  02-8349  Filed  4-2-02;  3:31  pmj 

BILUNG  CODE  6335-01-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-57a-867] 

Antidumping  Duty  Order:  Automotive 
Replacement  Glass  Windshields  from 
the  People's  Republic  of  China. 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  antidumping  duty 
order. 

DATES:  April  4.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  FOR 

FURTHER  INFORMATION  CONTACT: 
Stephen  Bailey  and  Brandon  Farlander 
at  202-482-1102  and  202^82-0182 
respectively.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  1401 
Constitution  Avenue.  N.W., 
Washington.  DC  20230. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("Act"),  are  references  to  the 
provisions  effective  January  1. 1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  C.F.R.  part  351  (2001). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  12.  2002,  the  Department 
issued  its  final  determination  in  the 
antidumping  duty  investigation  of 
automotive  replacement  glass  ("ARG") 
windshields  from  the  People's  Republic 
of  China  ("PRC").  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Automotive 
Replacement  Glass  Windshields  from 
the  People's  Republic  of  China,  67  FR 
6482  (February  12.  2002).  On  March  6. 
2002,  the  Department  issued  its 
amended  final  determination  in  the 
antidumping  duty  investigation  of  ARG 
windshields  fitjm  the  PRC.  See  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain 
Automotive  Replacement  Glass 
Windshields  fmm  the  People's  Republic 


of  China.  67  FR  11670  (March  15,  2002) 
(Amended  Final  Determination).  In  the 
Amended  Final  Determination,  the 
Department  amended  the  weight- 
average  margins  for  Fuyao  Glass 
Industry  Group  Company,  Ltd.  ("FYG"), 
Xinyi  Automotive  Glass  (Shenzhen)  Co., 
Ltd.  ("Xinyi"),  Shenzhen  Benxim  Auto- 
Glass  Co.,  Ltd.  ("Benxun").  Changchun 
Pilkington  Safety  Glass  Co..  Ltd. 
("Changchun"),  Guilin  Pilkington  Safety 
Glass  Co..  Ltd.  ("Guilin").  Wuhan 
Yaohua  Pilkington  Safety  Glass  Co..  Ltd. 
("Wuhan"),  and  TCG  hitemational 
("TCGI"). 

On  March  21,  2002,  the  International 
Trade  Commission  notified  the 
Department  of  its  final  determination 
pursuant  to  section  735(b)(l)(A)(i)  of  the 
Act  that  an  industry  in  the  United  States 
is  materially  injured  by  reason  of  less- 
than-fair-value'  imports  of  ARG 
windshields  from  the  PRC. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  ARG  windshields,  and 
parts  thereof,  whether  clear  or  tinted, 
whether  coated  or  not,  and  whether  or 
not  they  include  antennas,  ceramics, 
mirror  buttons  or  VIN  notches,  and 
whether  or  not  they  are  encapsulated. 
ARG  windshields  are  laminated  safety 
glass  (i.e..  two  layers  of  (typically  float) 
glass  with  a  sheet  of  clear  or  tinted 
plastic  in  between  (usually  polyvinyl 
butyral)).  which  are  produced  and  sold 
for  use  by  automotive  glass  installation 
shops  to  replace  windshields  in 
automotive  vehicles  (e.g.,  passenger 
cars,  light  trucks,  vans,  sport  utility 
vehicles,  etc.)  that  are  cracked,  broken 
or  otherwise  damajged. 

ARG  windshields  subject  to  this 
investigation  are  currently  classifiable 
imder  subheading  7007.21.10.10  of  the 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTSUS).  Specifically 
excluded  firom  the  scope  of  this 
investigation  are  laminated  automotive 
windshields  sold  for  use  in  original 
assembly  of  vehicles.  While  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  736(a)(1) 
of  the  Act.  the  Department  is  directing 
Customs  officers  to  assess,  upon  further 
advice  by  the  Department,  antidimiping 
duties  equal  to  the  amount  by  which  the 
normal  value  of  the  merchandise 
exceeds  the  export  price  (or  constructed 
export  price)  of  the  merchandise  for  all 
relevant  entries  of  ARG  vrindshields 
from  the  PRC.  The  antidumping  duties 
will  be  assessed  on  all  imliquidated 
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entries  of  ARG  windshields  from  the 
PRC  entered,  or  withdrawn  bom 
warehouse,  for  consumption  on  or  after 
September  19,  2001,  the  date  on  which 
the  Department  published  its  notice  of 
preliminary  determination  in  the 
Federal  Register.  See  Notice  of 
Preliminary  Determination  of  Sales  at 


Less  Than  Fair  Value:  Certain 
Automotive  Replacement  Glass 
Windshields  fmm  the  People's  Republic 
of  China,  66  FR  48233  (September  19. 
2001).  On  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  customs  officers  must  require, 
at  die  same  time  as  importers  woxUd 


normally  deposit  estimated  duties  on 
this  merchandise,  a  cash  deposit  equal 
to  the  estimated  weighted-average 
dumping  margins  as  noted  below.  The 
"All  Others"  rate  applies  to  all  exporters 
of  subject  merchandise  from  the  PRC. 
The  weighted-average  diunping  margins 
are  as  follows: 


Automotive  Replacement  Glass  Windshields 


Producer/Manufacturer/Exporter 


FYG 

Xinyi  

Benxun  

Changchun 

Guilin 

Wuhan 

TCGi ...: 

China-Wide 


Weighted-Average  Mar- 
gin 


11.80% 
3.71% 
9.84% 
9.84% 
9.84% 
9.84% 
9.84% 
124.50% 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
ARG  windshields  from  the  PRC. 
Interested  parties  may  contact  the 
Department's  Central  Records  Unit, 
room  B-099  of  the  main  Department  of 
Commerce  building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act. 

Dated:  March  29.  2002 
Faryar  Shiizad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-8166  Filed  4-3-02;  8:45  am) 

BILUNO  COOE  3S10-OS-4 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-507-502] 

Administrative  Review  of  Certain  In- 
Sheil  Raw  Pistacliios  from  Iran: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  April  4,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Hall  at  (202)  482-1398,  or  Donna 
Kinsella  at  (202)  482-0194,  hnport 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.  NW.  Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 


Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  requires 
the  Department  of  Commerce  ("the 
Department")  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order  for  which  a  review  is  requested, 
and  a  final  determination  within  120 
days  after  the  date  on  which  the 
preliminary  determination  is  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  these  time 
periods,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  the 
time  limit  for  the  preliminary 
determination  to  a  maximum  of  365 
days  and  for  the  final  determination  to 
180  days  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  determination)  frt)m  the 
date  of  publication  of  the  preliminary 
determination. 

Background 

On  August  20,  2001,  the  Department 
published  the  Notice  of  Initiation  of 
Administrative  Review  of  the 
Antidumping  Duty  Order  on  Certain  In- 
Shell  Raw  Pistachios  from  Iran,  covering 
the  period  July  1,  2000  through  J\me  30, 
2001  (66  FR  43570).  The  preliminary 
results  are  currently  due  no  later  than 
April  2.  2002. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

The  instant  administrative  review 
involves  several  complex  issues  that 
necessitate  a  greater  amount  of  time  in 
order  to  preliminarily  complete  this 
review  (e.g.,  exchange  rates,  selection  of 
comparison  market  and  complex  issues 
siuTOunding  the  U.S.  sales).  Therefore,  it 
is  not  practicable  to  complete  the 


preliminary  results  of  this  review  within 
the  original  time  limits  mandated  by 
section  751  (a)(3)(A)  of  die  Act.  The 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  by  120  days,  until  July  31,  2002. 
This  extension  of  the  time  limit  is  in 
accordance  with  section  751  (a)(3)(A)  of 
die  Act  and  19  CFR  351.213(h)(2). 

Dated:  March  27,  2002 
loseph  A.  Spetrini, 
Deputy  Assistant  Secretaryfor  Import 
Administration,  Group  III. 
[FR  Doc.  02-8164  Filed  4-3-02;  8:45  am] 
BNJJNG  CODE  SSIO-OS-*    ' 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

[A-570-851] 

Certain  Preserved  Mushrooms  from 
the  People's  Republic  of  China: 
Initiation  of  New  Shipper  Antidumping 
Duty  Review 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  Initiation  of  New 
Shipper  Antidumping  Review  for  the 
period  February  1,  2001.  through 
January  31,  2002^ 

EFFECTIVE  DATE:  April  4.  2002. 
SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct  a  new 
shipper  review  of  the  antidumping  duty 
order  on  certain  preserved  mushrooms 
from  the  People's  Republic  of  China.  In 
accordance  with  section  751(a)(2)(B)  of 
the  Tariff  Act  of  1930.  as  amended,  and 
19  C.F.R.  351.214(d).  we  are  initiating  a 
review  for  Guangxi  Yulin  Oriental  Food 
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Co.,  Ltd.,  Shenzhen  Qunxingyuan 
Trading  Co.,  Ltd.,  and  Zhangzhou 
Jingxiang  Foods  Co.,  Ltd. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  N.W.. 
Washington.  D.C.  20230;  telephone 
(202) 482-1766. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce  ("the 
Department")  regulations  are  to  19 
C.F.R.  Part  351  (2001). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests  from  Guangxi  Yulin  Oriental 
Food  Co..  Ud.  ("Guangxi  Yulin"). 
Shenzhen  Qunxingyuan  Trading  Co., 
Ltd.  ("Shenzhen  Qunxingjruan"),  and 
Zhangzhou  Jingxiang  Foods  Co.,  Ltd. 


("Zhangzhou  Jingxiang"),  in  accordance 
with  19  C.F.R.  351.214(c),  for  a  new 
shipper  review  of  the  antidumping  duty 
order  on  certain  preserved  mushrooms 
from  the  People's  Republic  of  China 
("PRC"),  which  has  a  February 
anniversary  month. 

As  required  by  19  C.F.R. 
351.214(b)(2)(i).  (ii);  and  (iii)(A).  each 
company  identified  above  has  certified 
that  it  did  not  export  certain  preserved 
mushrooms  to  the  United  States  during 
the  period  of  investigation  ("POI"),  and 
that  it  has  never  been  affiliated  with  any 
exporter  or  producer  which  exported 
certain  preserved  mushrooms  during  the 
POI.  Each  company  has  further  certified 
that  its  export  activities  are  not 
controlled  by  the  central  government  of 
the  PRC,  pursuant  to  the  requirements 
of  19  C.F.R.  351.214(b)(2)(iii)(B). 
Pursuant  to  the  Department's 
regulations  at  19  C.F.R. 
351.214(b)(2)(iv)(A),  each  company 
submitted  documentation  establishing 
the  date  on  which  it  first  shipped  the 
subject  merchandise  to  the  United 
States,  the  date  of  entry  of  that  first 
shipment,  the  volume  of  that  shipment 
and  the  date  of  the  first  sale  to  an 
unaffiliated  customer  in  the  United 
States. 


In  accordance  with  section 
751(a)(2)(B)  of  the  Act.  as  amended,  and 
19  C.F.R.  351.214(b),  and  based  on 
information  on  the  record,  we  are 
initiating  a  new  shipper  review  for 
Guangxi  Yulin,  Shenzhen  Qunxingyuan 
and  Zhangzhou  Jingxiang. 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B)(ii)  of  die  Act  and  19  C.F.R. 
351.214(d)(1),  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 
order  on  certain  preserved  mushrooms 
from  the  PRC.  In  March  2002,  each 
company  listed  above  agreed  to  waive 
the  normal  time  limit  for  the  new 
shipper  review  in  order  that  the 
Department,  pursuant  to  19  C.F.R. 
351.214(j)(3),  may  conduct  this  review 
concurrent  with  the  third  annual 
adnunistrative  review  of  this  order.  The 
period  of  review  for  the  third  aimual 
administrative  review  is  February  1 , 
2000-January  31.  2001.  which  is  being 
conducted  pursuant  to  section  751(a)(1) 
of  the  Act.  Therefore,  we  intend  to  issue 
the  preliminary  results  of  this  new 
shipper  review  not  later  than  245  days 
after  the  last  day  of  the  anniversary 
month. 


Antidumping  Duty  IMew  Shipper  Review  Proceeding 

Guangxi  Yulin  Oriental  Food  Co.,  Ltd 

Shenzhen  Qunxingyuan  Trading  Co.,  Ltd 

Zhangzhou  Jiangxiang  Foods,  Co.,  Ltd 


Period  to  be  Reviewed 


02/01/01  -01/31/02 
02/01/01  -01/31/02 
02/01/01  -  01/31/02 


We  will  instruct  the  Customs  Service 
to  allow,  at  the  option  of  the  importer, 
the  posting,  until  the  completion  of  the 
review,  of  a  bond  or  security  in  lieu  of 
a  cash  deposit  for  each  entry  of  the 
merchandise  exported  by  the  above- 
listed  companies.  This  action  is  in 
accordance  with  19  C.F.R.  351.214(e). 

Interested  parties  that  need  access  to 
proprietary  information  in  this  new 
shipper  review  shoidd  submit 
,  applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  C.F.R.  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  C.F.R. 
351.214(d). 

Dated:  March  29,  2002 
Richard  Moreland, 

Deputy  Assistant  Secretaryfor  Import 

Administration. 

[FR  Doc.  02-8163  Filed  4-3-02;  8:45  am] 

BIUJNQ  CODE  3S10-O&-S 


DEPARTMENT  OF  COKAiyiERCE 

International  Trade  Administration 

Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Sulisidies  on 
Articles  of  Cheese  Subject  to  an  In- 
Quota  Rate  of  Duty 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Publication  of  quarterly  update 
to  annual  listing  of  foreign  government 
subsidies  on  articles  of  cheese  subject  to 
an  in-quota  rate  of  duty. 

SUMMARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared 
its  quarterly  update  to  the  annual  list  of 
foreign  government  subsidies  on  articles 
of  cheese  subject  to  an  in-quota  rate  of 
duty  during  the  period  October  1,  2001 
through  December  31,  2001.  We  are 
publishing  the  current  listing  of  those 
subsidies  that  we  have  determined  exist. 
EFFECTIVE  DATE:  April  4,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
Tipten  Troidl  or  David  Salkeld,  Office  of 
AD/CVD  Enforcement  VI,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Ave..  NW.,  Washington. 
DC  20230,  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  (as  amended)  (the  Act)  requires  the 
Department  of  Commerce  (the 
Department)  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  cheese  subject 
to  an  in-quota  rate  of  duty,  sis  defined 
in  section  702(g)(b)(4)  of  the  Act,  and  to 
publish  an  aimual  list  and  quarterly 
updates  of  the  type  and  amoimt  of  those 
subsidies.  We  hereby  provide  the 
Department's  quarterly  update  of 
subsidies  on  cheeses  that  were  imported 
during  the  period  October  1.  2001 
through  December  31,  2001. 
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The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(g)(b)(2)  of  the 
Act)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  cheese  subject  to  an  in-quota 
rate  of  duty.  The  appendix  to  this  notice 
lists  the  country,  the  subsidy  program  or 
programs,  and  the  gross  and  net 
amounts  of  each  subsidy  for  which 
information  is  currently  available. 


The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretary  for  Import  Administration, 


U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated:  March  29,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 


Appendix 


Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty 


Country 


Austria 

Betgium  

Canada  

Denmark  

Finland 

France 

Germany  

Greece  

IrelarKJ 

Italy  

Luxemtxxjrg 

Nettierlands 

Norway 

Total 

Portugal 

Spain 

Switzerland  

U.K » 

1  Defined  in  19  U.S.C.  1677(5). 

2  Defined  in  19  U.S.C.  1677(6). 


Program(s) 


European  Union  Restitution  Payments 

EU  Restitution  Payments  

Export  Assistance  on  Certain  Types  of  Cheese 

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

Indirect  (Milk)  SubskJy 

Consumer  Subsidy 

EU  Restitutkw  Payments  

EU  Restitution  Payments  

DefKiency  Payments 

EU  RestitutMjn  Payments  


Gross  ^  sub- 
skly  ($/lb) 


$0.10 
0.03 
0.22 
0.05 
0.14 
0.09 
0.06 
0.00 
0.04 
0.03 
0.07 
0.03 
0.28 
0.13 


0.41 
0.04 
0.02 
"0.06 
0.04 


Net^subskly 
($/*) 


$0.10 
0.03 
0.22 
0.05 
0.14 
0.09 
0.06 
0.00 
0.04 
0.03 
0.07 
0.03 
0.28 
0.13 


0.41 
0.04 
0.02 
0.06 
0.04 


IFR  Doc.  02-«165  Filed  4-a-02;  8:45  am] 

MLUNO  CODE  3S10-OS-^ 

DEPARTMENT  OF  COMMERCE 

Intomational  Trade  Administration 

North  Anwrican  Freo-Trada 
AgraaiTMnt,  Article  1904  NAFTA  Panel 
Ravlewa;  Raquaat  for  Panel  Raview 

agency:  NAFTA  Secretariat,  United 

States  Section,  hitemational  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  First  Request  for  Panel 

Review. 

SUMMARY:  On  March  27,  2002,  Veg  Gro 
Sales,  Inc.  (a.k.a.  K&M  Produce 
Distributors  hic);  Red  Zoo  Marketing 
(a.k.a.  Performance  Produce  Limited); 
Mastronardi  Produce  Limited;  J-D 
Marketing  Inc.;  and  all  Ontario 
companies  subject  to  the  "all  others" 
rate  filed  a  First  Request  for  Panel 
Review  with  the  United  States  Section 
of  the  NAFTA  Secretariat  pursuant  to 
Article  1904  of  the  North  American  Free 


Trade  Agreement.  A  second  request  on 
behalf  of  BC  Hot  House  Foods,  hic.  was 
filed  on  the  same  date.  Panel  review  was 
requested  of  the  final  results  of  the  final 
Determination  of  Sales  at  Less  Than  Fair 
Value  respecting  Greenhouse  Tomatoes 
From  Canada  made  by  the  United  States 
International  Trade  Administration. 
These  determinations  were  published  in 
the  Federal  Register,  (67  FR  8781)  on 
February  26,  2002.  The  NAFTA 
Secretariat  has  assigned  Case  Nimiber 
USA-CDA-2002-1904-04  to  these 
requests. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue. 
Washington,  DC  20230,  (202)  482-5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidiunping  and  coxmtervailing  duty 
cases  involving  imports  from  a  NAFTA 
coimtry  with  review  by  independent 
binational  panels.  When  a  Request  for 


Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidiunping  or 
coimtervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1 994 ,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on 
March  27,  2002,  requesting  panel  review 
of  the  final  determination  described 
above. 

The  Rules  provide  that:  .  . 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
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days  after  the  filing  of  the  first  Request 
for  Panel  Revie\y  (the  deadline  for  filing 
a  Complaint  is  April  26.  2002); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
wiUiin  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is  May 
13,  2002);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procediual  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  March  28,  2002. 
Caratina  L.  Alston, 

United  States  Secretary.  NAFTA  Secretariat. 
[FR  Doc.  02-8170  Filed  4-3-02;  8:45  am] 

BHJJNG  CODE  3S10-GT-^ 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

North  American  Free-Trade  Agreement 
(NAFTA),  Article  1904  NAFTA  Panel 
Reviews;  Decision  of  the  Panel 

AGENCY:  NAFTA  Secretariat,  United 

States  Section,  Intemationai  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  decision  of  NAFTA 

Panel. 

SUMMARY:  On  March  27,  2002  the 
NAFTA  Panel  issued  its  decision  in  the 
matter  of  Pure  Magnesiimi  and  Alloy 
Magnesium  from  Canada,  Full  Simset 
Reviews  of  Coimtervailing  Duty  Orders. 
Secretariat  File  No.  USA-CDA-00- 
1904-07. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  bora  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 


conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686).  The  panel  review  in  this 
matter  was  conducted  in  accordance 
with  these  Rules. 

Background  Information 

On  August  4,  2000,  the  Government  of 
Quebec  filed  a  First  Request  for  Panel 
Review  with  the  U.S.  Section  of  the 
NAFTA  Secretariat  pursuant  to  Article 
1904  of  the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  Final  Results  of  Full  Sunset 
Reviews  of  CVD  orders  made  by  the 
Intemationai  Trade  Administration 
respecting  Pure  Magnesium  and  Alloy 
Magnesium  from  Canada.  This 
determination  was  published  in  the 
Federal  Register  on  July  5,  2000  (65  FR 
41,444).  The  request  was  assigned  File 
No.  USA-CDA-00-1904-07. 

Panel  Decision 

The  Panel  remanded  this  matter  back 
to  the  Department  to  reconsider  (i)  the 
determination  to  utilize  the  results  of 
the  sixth  review  as  the  subsidy  rate  to 
be  reported  to  the  ITC;  (ii)  the  basis  for 
the  all  others  rate;  and  (iii)  the  reasons 
for  the  failure  to  investigate  subsidies 
alleged  to  have  been  received  by 
Magnola. 

The  Panel  ordered  the  Department  to 
issue  a  determination  on  remand 
consistent  with  the  instructions  set  forth 
in  the  Panel's  decision.  The 
determination  on  remand  shall  be 
issued  within  sixty  (60)  days  of  the  date 
of  the  Order  (not  later  than  May  27, 
2002). 

Dated:  March  29,  2002. 
Caratina  L.  Alston, 

United  States  Secretary,  NAFTA  Secretariat. 
(FR  Doc.  02-8169  Filed  4-3-02;  8:45  am] 
BILLING  CODE  3S10-OT-P 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

North  American  Free-Trade  Agreement 
(NAFTA),  Article  1904  NAFTA  Panel 
Reviews;  Decision  of  the  Panel 

agency:  NAFTA  Secretariat.  United 
States  Section,  Intemationai  Trade 


Administration,  Department  of 

Commerce. 

action:  Notice  of  decision  of  NAFTA 

Panel. 

SUMMARY:  On  March  27,  2002  the 
NAFTA  Panel  issued  its  decision  in  the 
matter  of  Piu«  Magnesium  from  Canada, 
Secretariat  File  No.  USA-CDA-00- 
1904-06. 

FOR  FURTHER  INFORMATION  CONTACT:' 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidimiping  and  coimtervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United, 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Rewews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686).  The  panel  review  in  this 
matter  was  conducted  in  accordance 
with  these  Rules. 

,  Background  Information 

On  August  4,  2000,  the  Government  of 
Quebec  filed  a  Ffrst  Request  for  Panel 
Review  with  the  U.S.  Section  of  the 
NAFTA  Secretariat  pursuant  to  Article 
1904  of  the  North  American  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  Final  Results  of  the  Full  Sunset 
Review  made  by  the  Intemationai  Trade 
Administration  respecting  Pure 
Magnesiimi  from  Canada.  This 
determination  was  published  in  the 
Federal  Register  on  July  5,  2000  (65  FR 
41,436).  The  request  was  assigned  File 
No.  USA-CDA-00-1904-06. 

Panel  Decision 

The  Panel  remanded  this  matter  back 
to  the  Department  to  reconsider  (1)  the 
GOC's  claims  regarding  "good  cause" 
under  the  standards  set  forth  in  Section 
752(c)(2)  of  the  statute;  and  (2)  the 
determination  to  report  the  investigation 
rate  as  the  margin  of  dumping  likely  to 
prevail  if  the  order  is  revoked.  • 
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The  Panel  ordered  the  Department  to 
issue  a  determination  on  remand 
consistent  with  the  instructions  set  forth 
in  the  Panel's  decision.  The 
determination  on  remand  shall  be 
issued  within  sixty  (60)  days  of  the  date 
of  the  Order  (not  later  than  May  27, 
2002). 

Dated:  March  Z9,  2002. 
Caratina  L.  Alston, 

United  States  Secretary,  NAFTA  Secretariat. 
(FR  Doc.  02-8168  Filed  4-3-02;  8:45  am) 

BNJJNO  COOe  3610-61-r 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

SulMnisaion  for  OMB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Public  User  ID  Badging 
(formerly  Public  Search  Room  Badging). 
Form  Number(s):  PTO-2030. 
Agency  Approval  Number:  0651- 
0041. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Burden:  1,076  hours  annually. 
Number  of  Respondents:  9,360 
responses  per  year. 

Avg.  Hours  Per  Response:  The  USPTO 
estimates  that  it  will  take  the  public 
approximately  five  minutes  to  gather  the 
necessary  information,  prepare  the  form, 
and  submit  the  completed  application 
for  a  Public  User  ID  or  to  renew  or 
replace  a  Public  User  ID  badge,  and 
approximately  ten  minutes  to  supply 
any  optional  information  to  the  USPTO 
staH,  have  the  photograph  taken,  and  be 
issued  a  Public  User  ID  badge. 

Needs  and  Uses:  This  information 
collection  supports  the  Public  User  ID 
system  used  to  manage  the  public's 
access  to  the  Public  Search  Facilities 
and  other  office  areas  of  the  USPTO.  In 
order  to  maintain  the  patent  and 
trademark  search  facilities  so  that  the 
information  is  available  to  the  public, 
the  USPTO  uses  an  electronic  badging 
system  to  issue  plastic  ID  badges  with 
a  color  photograph  of  the  user,  a  user 
number,  and  an  expiration  date.  The 
public  uses  this  collection  to  request, 
renew,  or  replace  a  Public  User  ID  badge 
in  order  to  access  the  search  facilities, 
its  services,  and  other  office  areas  of  the 


USPTO.  The  USPTO  uses  this  collection 
to  identify  the  status  of  any  existing 
badges  for  the  user,  update  user 
information,  and  track  the  use  of 
USPTO  facilities  and  services. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profits,  not-for-profit  institutions,  farms, 
the  federal  government,  and  state,  local, 
or  tribal  governments. 

Frequency:  On  occasion  and  annually 
for  renewals. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Susan  K.  Brown. 
Records  Officer.  Office  of  Data 
Management.  Data  Administration 
Division.  USPTO,  Suite  310,  2231 
Crystal  Drive,  Washington,  DC  20231, 
by  phone  at  (703)  308-7400.  or  by  e- 
mail  at  susan.brown@uspto.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  May  6.  2002.  to  David  Rostker. 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building.  725  17th 
Street  NW.,  Washington,  DC  20503. 

Dated:  March  27,  2002. 
Susan  K.  Brown. 

Records  Officer.  USPTO,  Office  of  Data 
Management,  Data  Administration  Division. 
(FR  Doc.  02-8098  Filed  4-3-02;  8:45  am) 

BILLINQ  COOC  3610-16-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERViCES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0056] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review;  Report  of 
Shipment 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 


information  collection  requirement 
concerning  report  of  shipment.  A 
request  for  public  comments  was 
published  in  the  Federal  Register  at  67 
FK  6233,  on  February  11.  2002.  No 
comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
May  6,  2002. 

AOORESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington.  DC 
20503.  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Streets.  NW.. 
Room  4035.  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein.  Acquisition  Policy 
Division.  GSA  (202)  501-3775. 
SUPPt£MENTARY  INFORMATION: 

A.  Purpose 

Military  (and,  as  required,  civilian 
agency)  storage  and  distribution  points, 
depots,  and  other  receiving  activities 
require  advance  notice  of  large 
shipments  eiu-oute  from  contractors' 
plants.  Timely  receipt  of  notices  by  the 
consignee  transportation  office 
precludes  the  incurring  of  demurrage 
and  vehicle  detention  charges.  The 
information  is  used  to  alert  the  receiving 
activity  of  the  arrival  of  a  large 
shipment. 

B.  Annual  Reporting  Burden 

Respondents:  250. 

Responses  Per  Respondent:  4. 

Annual  Responses:  1.000. 

Hours  Per  Response:  .167. 

Total  Burden  Hours:  167. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  bom 
the  General  Services  Administration. 
FAR  Secretariat  (MVP).  Room  4035. 
1800  F  Street.  NW..  Washington.  DC 
20405.  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0056, 
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Report  of  Shipment,  in  all 
correspondence. 

Dated:  March  28,  2002. 
AlMatera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-8159  Filed  4-3-02;  8:45  am] 

BHJJNG  CODE  SiaO-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0059] 

Federal  Acquiaition  Regulation; 
Submiaaion  for  OMB  Review;  North 
Carolina  Salea  Tax  Certification 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  North  Carolina  sales  tax 
certification.  A  request  for  public 
comments  was  published  at  67  FR  6237. 
on  February  11.  2002.  No  comments 
were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
May  6.  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 


20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Streets.  NW., 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Moss.  Acquisition  Policy 
Division.  GSA  (202)  501-4764. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  North  Carolina  Sales  and  Use  Tax 
Act  authorizes  counties  and 
incorporated  cities  and  towns  to  obtain 
each  year  from  the  Commissioner  of 
Revenue  of  the  State  of  North  Carolina 
a  refund  of  sales  and  use  taxes 
indirectly  paid  on  building  materials, 
supplies,  fixtures,  and  equipment  that 
become  a  part  of  or  are  annexed  to  any 
building  or  structure  in  North  Carolina. 
Howevesr.  to  substantiate  a  refund  claim 
for  sales  or  use  taxes  paid  on  purchases 
of  building  materials,  supplies,  fixtures, 
or  equipment  by  a  contractor,  the 
Government  must  secure  from  the 
contractor  certified  statements  setting 
forth  the  cost  of  the  property  purchased 
from  each  vendor  and  the  amount  of 
sales  or  use  taxes  paid.  Similar  certified 
statements  by  subcontractors  must  be 
obtained  by  the  general  contractor  and 
furnished  to  the  Government.  The 
information  is  used  as  evidence  to 
establish  exemption  from  State  and 
local  taxes. 

B.  Annual  Reporting  Burden 

Respondents:  424. 

Responses  Per  Respondent:  1. 

Armual  Responses:  424. 

Hours  Per  Response:  .17. 

To(a7  Burden  Hours:  72. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  teleplhone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0059,  North 
Carolina  Sales  Tax  Certification,  in  all 
correspondence. 

Dated:  March  28,  2002. 
Al  Matera. 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-8160  Filed  4-3-02;  8:45  am] 

BILUNG  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armed  Forcea  Epidemiological  Board; 
Meeting 

AGENCY:  Department  of  the  Army;  DoD. 
ACTION:  Notice  of  partially-closed 
meeting. 


SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Public  Law  92-463.  The 
Federal  Advisory  Committee  Act. 
announcement  is  made  of  the  following 
meeting: 

Name  of  Coaunittee:  Armed  Forces 
Epidemiological  Board  (AFEB). 

Dates:  May  21.  2002  (Partially  closed 
meeting).  May  22.  2002  (Open  meeting). 

Times:  7:30  a.m.-4:30  p.m.  (May  21. 
2002).  7:30  a.m.  1  p.m.  (May  22.  2002). 

Location:  Gaithersburg  Marriott 
Washingtonian  Center,  9751 
Washingtonian  Blvd,  Gaithersbiug,  MD 
20878. 

Agenda:  The  purpose  of  the  meeting 
is  to  address  pending  and  new  Board 
issues,  provide  briefings  for  Board 
members  on  topics  related  to  ongoing 
and  new  Board  issues,  conduct 
subcommittee  meetings,  and  conduct  an 
executive  working  session,  and  to  have 
a  classified  AFEB  update  on  the  DoD 
Immunization  Program  for  Biological 
Warfare  Defense  in  accordance  with 
DoD  Directive  6205.3. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt 
Col  James  R.  Riddle,  Executive 
Secretary,  Armed  Forces 
Epidemiological  Board,  Skyline  Six, 
5109  Leesburg  Pike,  Room  682,  Falls 
Church,  Virginia  22041-3258,  (703) 
681-8012/3. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  partially  closed  to  the 
public  on  May  21st.  Open  sessions  of 
the  meeting  will  be  limited  by  space 
accommodations.  The  meeting  on  May 
22nd  will  be  open  to  the  public  in 
accordance  with  section  552b(c)  of  Title 
5,  U.S.C.  specifically  subparagraph  (1) 
thereof  and  Title  5.  U.S.C,  specifically 
subparagraph  (1)  thereof  and  Title  5, 
U.S.C,  appendix  1,  subsection  10(d).  . 
Any  interested  person  may  attend, 
appear  before  or  file  statements  with  the 
committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-8177  Filed  4-3-02;  8:45  am] 
BILUNG  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corpa  of 
Engineera 

Intent  To  Prepare  a  Programmatic 
Supplemental  Environmental  Impact 
Statement  for  the  Louiaiana  Coaatal 
Area,  Louiaiana    Comprehenaive 
Coaatwide  Ecoayatem  Reatoration 
Feaaibillty  Study 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
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action:  Notice  of  intent. 


summary:  Pursuant  to  section  102{2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969.  as  amended,  the 
U.S.  Army  Corps  of  Engineers,  New 
Orleans  District  (Corps)  intends  to 
prepare  a  draft  programmatic 
supplemental  environmental  impact 
statement  (PSEIS)  for  the  Louisiana 
Coastal  Area,  Louisiana — 
Comprehensive  Coastwide  Ecosystem 
Restoration  Feasibility  Study 
(hereinafter  LCA  Comprehensive 
Study).  The  LCA  Comprehensive  Study 
will  build  on  the  restoration  strategies 
presented  in  the  Coast  2050  Plan  and 
the  May  1999,  905(b)  Reconnaissance 
Report  "Section  905(b)  (WRDA  86) 
Analysis  Louisiana  Coastal  Area. 
Louisiana — Ecosystem  Restoration." 
The  expected  outcome  of  the  LCA 
Comprehensive  Study  is  the 
identification  of  restoration  projects  that 
would  result  in  sustaining  a  coastal 
ecosystem  that  supports  and  protects 
the  environment,  economy  and  culture 
of  southern  Louisiana  and  that 
contributes  greatly  to  the  economy  and 
well  being  of  the  nation.  More  than  a 
million  acres  of  Louisiana  coastal 
wetlands  have  been  lost  within  the  last 
60  years  with  current  estimates  of  the 
Louisiana  coastal  land  loss  rate  ranging 
between  25  and  30  square  miles  per 
annually  (16,000  to  19,000  acres),  or 
about  one  football  field  every  25 
minutes.  Louisiana  contains  about  40 
percent  of  the  wetlands  in  the  United 
States:  yet,  nearly  80  percent  of  all 
coastal  land  loss  in  the  lower  48  states 
today  is  occurring  within  Louisiana. 
Even  with  cxirrent  restoration  efforts, 
Louisiana  is  projected  to  lose  nearly 
400,000  acres  of  marsh  and  232,000 
acres  of  swamp  by  the  year  2050,  an 
area  the  size  of  Rhode  Island. 

The  LCA  Comprehensive  Study  will 
supplement  previous  NEPA-compliance 
studies,  combining  the  "lessons 
learned"  from  previous  Louisiana 
coastal  wetlamds  restoration  efforts,  and 
determine  the  feasibility  of  developing 
the  existing  Coast  2050  restoration 
strategies  into  projects  for  the  creation 
of  a  programmatic,  coast-wide, 
ecosystem  restoration  plan.  The  LCA 
Comprehensive  Study  is  envisioned  as 
the  next  step  in  the  natural  progression 
and  evolution  in  our  efforts  to  address 
the  problems  and  determine 
opportunities  for  the  adaptive 
environmental  assessment  and 
restoration  of  the  coastal  wetlands  of 
Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  PSEIS  may  be 
directed  to  Dr.  William  P.  Klein.  Jr.. 


CEMVN-PM-RS,  P.O.  Box  60267,  New 
Orleans,  Louisiana  70160-0267, 
telephone  (504)  862-2540  or  fax  (504) 
862-2572.  Questions  regarding  the 
proposed  action  should  be  directed  to 
the  study  manager,  Mr.  Troy  Constance, 
CEMVN-PM-W,  P.O.  Box  60267.  New 
Orleans,  Louisiana  70160-0267, 
telephone  (504)  862-2742  or  fax:  (504) 
862-1892. 
SUPPLEMENTAL  INFORMATKM: 

1.  Authority 

This  study  is  authorized  through 
Resolutions  of  the  U.S.  House  of 
Representatives  and  Senate  Committees 
on  Public  Works,  October  19, 1967  and 
April  19, 1967. 

2.  Proposed  Action 

Building  on  the  Coast  2050  Plan  and 
the  May  1999,  905(b)  Reconnaissance 
Report,  the  Corps  proposes  to  prepare  a 
PSEIS  for  the  LCA  Comprehensive 
Study.  The  proposed  action  would 
assess,  at  a  feasibility  programmatic-' 
level,  coastal  restoration  projects  that 
would  sustain  a  coastal  ecosystem  that 
supports  and  protects  the  environment, 
economy  and  culture  of  Southern 
Louisiana  and  that  contributes  greatly  to 
the  economy  and  well  being  of  the 
nation.  The  LCA  Comprehensive  Study 
will  supplement  previous  NEPA 
documents,  combining  the  "lessons 
learned"  from  previous  Louisiana 
coastal  wetlands  restoration  efforts,  and 
develop  the  existing  Coast  2050 
restoration  strategies  into  projects  for 
the  creation  of  a  programmatic,  coast- 
wide,  ecosystem  restoration  plan. 

In  December  1998  the  Louisiana 
Coastal  Wetlands  Conservation  and 
Restoration  Task  Force  and  the 
Wetlands  Conservation  Authority 
(constituted  under  Act  6  R.S.  49:213.1  et 
seq.)  prepared  and  adopted  the  Coast 
2050  Plan  as  their  official  restoration 
plan.  The  December  1998  report  "Coast 
2050:  Toward  a  Sustainable  Coastal 
Louisiana",  also  known  as  the  "Coast 
2050  Plan",  was  developed  in 
recognition  of  the  need  for  a  single 
comprehensive  plan  for  restoration  and 
sustainability  of  the  Louisiana  coastal 
area.  The  Coast  2050  Plan,  which  has 
been  recognized  by  the  state  of 
Louisiana,  five  Federal  agencies,  and  the 
local  coastal  parish  governments  of 
Louisiana,  serves  as  the  joint  coastal 
restoration  plan  of  the  Coastal  Wetlands 
Planning.  Protection,  and  Restoration 
Act  (CWPPRA)  and  the  Louisiana  State 
Wetlands  Authority  (November  1990, 
Pub.  L.  101-646,  Title  HI). 

The  LCA  Comprehensive  Study  will 
assess,  at  a  programmatic  feasibility- 
Jevel,  the  Coast  2050  Plan.  Specifically, 
the  LCA  Comprehensive  Study  will 


evaluate  the  restoration  strategies 
identified  in  the  Coast  2050  Plan  for 
each  of  the  four  major  hydrologic 
regions  of  the  state,  developing  those 
strategies,  and  selecting  plans  that  best 
address  the  ecosystem  restoration  needs 
for  the  entire  Louisiana  coastal  area, 
while  complying  with  applicable  rules, 
regulations  and  administration  policy. 

The  purpose  of  the  LCA 
Comprehensive  Study  is  to  determine 
the  feasibility  of  sustaining  a  coastal 
ecosystem  that  supports  and  protects 
the  environment,  economy  and  culture 
of  southern  Louisiana  and  that 
contributes  greatly  to  the  economy  and 
well  being  of  the  nation.  Specifically, 
the  LCA  Comprehensive  Study  will 
determine  the  feasibility  of  achieving 
the  following  restoration  goals: 

1.  Sustaining  a  coastal  ecosystem  with 
the  essential  functions  and  values  of  the 
natural  ecosystem; 

2.  Restoring  the  ecosystem  to  the 
highest  practicable  acreage  of 
productive  and  diverse  wetlands;  and 

3.  Accomplishing  this  restoration 
through  an  integrated  program  that  has 
multiple  use  benefits,  benefits  not  solely 
for  wetlands,  but  for  all  the 
communities,  industries  and  resources 
of  the  coast. 

4.  Developing  a  comprehensive  plan 
that  is  coordinated  and  consistent  with 
other  major  land  use  and  infrastructiwe 
features,  particularly  with  respect  to 
navigation,  hurricane  protection/flood 
control,  and  oil  and  gas  production. 

The  LCA  Comprehensive  Study,  in 
addition  to  conducting  a  programmatic 
environmental  impact  assessment,  will 
supplement  the  findings  fi-om  the 
following  NEPA  documents: 

1.  The  draft  EIS  "Land  Loss  and 
Marsh  Creation.  St.  Bernard, 
Plaquemines  and  Jefferson  Parishes, 
Louisiana"  (USACE  1990); 

2.  The  EIS  titled  "Coastal  Wetlands    ' 
Planning,  Protection  and  Restoration 
Act  Louisiana  Coastal  Wetlands 
Restoration  Plan"  (La  Coastal  Wetlands 
Conservation  and  Restoration  Task 
Force,  1993);  and 

3.  The  "Programmatic  Hydrologic 
Management  Environmental  Impact 
Statement  and  Appendixes"  (USAGE 
1996). 

Additionally,  the  LCA  Comprehensive 
Study  will  utilize  and  compliment  the 
findings  from  the  following  reports  and 
studies: 

1.  The  "Mississippi  and  Louisiana 
Estuarine  Areas  Reconnaissance  Report" 
(USAGE  1981); 

2.  The  "Louisiana  Coastal  Area, 
Louisiana,  Shore  and  Barrier  Island 
Erosion"  Initial  Evaluation  Study 
(USAGE  1984); 
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3.  MRG/MVD  Task  Group  Report 
(USAGE  1985); 

4.  Louisiana  Coastal  Area-Mississippi 
River  Delta  Study  Recon  (USACE  1990); 

5.  Louisiana  Coastal  Area — Ecosystem 
Restoration,  Louisiana  reconnaissance 
report  approved  May  1999;  and 

6.  Mississippi  River  Sediment. 
Nutrient,  and  Freshwater  Redistribution 
(MRSNFR)  Study  (USACE  2000). 

In  the  1970s,  studies  and  plans  by 
state.  Federal  and  other  interested 
parties  recognized  the  coastal  land  loss 
problem  in  Louisiana  [e.g.  Gagliano  et 
al.  1972  report  "Environmental  Atlas 
and  Multi-use  Management  Plan  for 
South-Central  Louisiana").  Public 
recognition  of  not  only  the     . 
environmental  importance,  but  also  the 
economic  importance  of  the  rapidly 
disappearing  coastal  wetlands  in 
Louisiana  prompted  an  amendment  to 
the  Louisiana  constitution  in  1989:  Act 
,    6,  LA.  R.S.  49:213  et  seq.  Known  also 
known  as  the  Louisiana  Coastal 
Wetlands  Conservation.  Restoration  and 
Management  Act.  Act  6  established  the 
Governor's  Office  of  Coastal  Activities, 
'     the  Office  of  Coastal  Restoration 

Management  within  the  Department  of 
Natural  Resources,  as  well  as  providing 
for  a  dedicated  trust  fund  for  coastal 
wetlands  restoration.  Act  6  also  directs 
the  production  of  the  annual  Coastal 
Wetlands  Conservation  emd  Restoration 
Plan,  which  provides  site-specific 
project  authorization. 

Continuing  in  the  evolution  of 
Louisiana  coastal  restoration  efforts,  the 
November  1990,  CWPPRA  provided  the 
first  national  mandate  addressing  the 
need  for  restoration  of  Louisiana's 
coastal  wetlands.  The  CWPPRA 
required  preparation  of  a 
comprehensive  restoration  plan  that 
would  coordinate  and  integrate  coastal 
wetlands  restoration  projects  to  ensure 
the  long-term  conservation  of  coastal 
wetlands  of  Louisiana.  In  addition  to 
development  of  the  restoration  plan,  the 
CWPPRA  authorizes  the  construction  of 
wetland  protection  and  restoration 
projects,  via  Project  Priority  Lists, 
preparation  of  a  wetland  conservation 
plan,  and  implementation  of  a 
feasibility  study  to  consider  flow' 
distribution  between  the  Atchafalaya 
and  Mississippi  rivers. 

Section  303(b)  of  the  CWPPRA 
requires  preparation  of  a  comprehensive 
restoration  plan.  The  CWPPRA  Main 
Report  and  EIS  entitled  "Louisiana 
Coastal  Wetlands  Restoration  Plan"  was 
prepared  by  the  CWPPRA  Task  Force 
and  completed  in  November  1993. 
Implementation  of  the  November  1990 
CWPPRA  has  provided  the  primary 
experiential  basis  for  coastal  restoration 
experiences  across  the  Louisiana  coast. 


The  CWPPRA  provides  an  annual  $5 
million  (approximately)  for  planning 
and  $33  million  (approximately)  for  the 
construction  of  restoration  projects  that 
are  typically  small  in  scale  and  site- 
specific  rather  than  ecosystem  level 
restoration  efforts.  Over  the  past  10 
years  the  CWPPRA.  with  the  completion 
of  the  11th  Priority  Project  List  in  2001, 
has  authorized  a  total  of  125  projects. 
When  constructed,  all  of  the  projects,  to 
date,  would  create,  restore,  protect,  or 
enhance  approximately  105.000  acres  at 
a  cost  of  approximately  $496  million 
dollars.  Despite  the  acres  gained  by 
implementation  of  the  CWPPRA-funded 
projects,  these  acres  and  those  preserved 
by  the  existing  freshwater  diversions 
fi-om  the  Mississippi  River  would 
prevent  only  about  25-30  percent  of  the 
predicted  future  marsh  loss  in 
Louisiana.  There  continues  to  be  a  need 
for  an  adaptive  assessment  and 
restoration  effort  of  coastal  Louisiana  at 
the  ecosystem  level  which  will  require 
significantly  greater  funding  than  was 
conceptuedized  and  is  authorized  for  the 
CWPPRA  because  the  state  continues  to 
suffer  a  net  loss  of  ranging  between 
approximately  25  to  30  square  miles  of 
coastal  wetlands  per  year. 

In  recognition  of  the  need  for  a  single, 
coast-wide  restoration  plan,  the  Coast 
2050  Plan  was  developed  and  is 
described  in  the  December  1998  "Coast 
2050:  Towards  a  Sustainable  Coastal 
Louisiana."  The  Coast  2050  Plan 
developed  as  an  outgrowth  of  lessons 
learned  during  implementation  of 
restoration  projects  under  the  CWPPRA. 
The  Louisiana  Coastal  Wetlands 
Conservation  and  Restoration  Task    " 
Force  and  the  Wetlands  Conservation 
Authority  prepared  and  adopted  the 
Coast  2050  Plan  as  their  official 
restoration  plan.  The  Coast  2050  Plan 
was  provided  to  the  U.S.  Department  of 
Commerce  by  the  State  of  Louisiana  to 
incorporate  it  into  the  Louisiana  Coastal 
Resources  Program  Guidelines.  In 
addition,  the  Coast  2050  Plan  was 
affirmed  by  resolutions  of  support  from 
the  local  coastal  parish  governments. 
The  Coast  2050  Plan  was  used  as  a  basis 
to  produce  the  May  1999. 
Reconnaissance  Report  "Section  905(b) 
(WRDA  86)  Analysis  Louisiana  Coastal 
Area,  Louisiana — Ecosystem 
Restoration,"  recommending  that  the 
strategies  contained  within  the  Coast 
2050  Plan  proceed  to  feasibility  level 
analysis. 

The  LCA  Comprehensive  Study  will 
supplement  previous  NEPA  documents 
and  utilize  and  compliment  previous 
reports  and  studies  (as  described  above), 
combining  the  "lessons  learned"  fi'om 
these  efforts  and  developing  the  existing 
restoration  strategies  into  projects  for 


the  creation  of  a  programmatic,  coast- 
wide,  ecosystem  restoration  plan.  The 
LCA  Comprehensive  Study  is  the  next 
step  in  the  natural  progression  and 
evolution  in  our  imderstanding  and 
efforts  to  address  the  problems  and 
determine  opportimities  for  the  adaptive 
environmental  assessment  and 
restoration  of  the  coastal  wetlands  of 
Louisiana. 

3.  Need  for  the  Study 

The  905(b)  Reconnaissance  Report 
recommended  that  the  Coast  2050  plan 
proceed  to  the  feasibility  phase, 
contingent  upon  the  execution  of  a 
Feasibility  Cost  Sharing  Agreement 
(FCSA)  with  a  non-Federal  Sponsor.  An 
FCSA  was  executed  with  the  Louisiana 
Department  of  Natural  Resources  on 
February  17,  2000  and  amended  on 
March  14,  2002. 

The  905(b)  Reconnaissance  Report 
estimates  that  more  than  a  million  acres 
of  Louisiana  coastal  wetlands  have  been 
lost  within  the  last  60  years  and  the 
cvurent  land  loss  rate  ranges  between  25 
and  30  square  miles  per  aimually 
(16,000  to  19,000  acres),  or  about  one 
football  field  every  25  minutes.  This 
accoimts  for  nearly  80  percent  of  all 
coastal  land  loss  in  the  lower  48  states 
today.  The  905(b)  Reconnaissance 
Report  concludes  that  even  with  current 
restoration  efforts,  Louisiana  is 
projected  to  lose  nearly  400,000  acres  of 
marsh  and  232,000  acres  of  swamp  by 
the  year  2050,  an  area  the  size  of  Rhode 
Island. 

In  February  2002,  the  Governor's 
Committee  on  the  Future  of  Coastal 
Louisiana  (COFGL)  prepared  a  report, 
"Saving  Coastal  Louisiana: 
Recommendations  for  Implementing  an 
Expanded  Coastal  Restoration  Program." 
which  provided  recommendations  as  a 
starting  point  for  a  renewed  and 
expanded  coastal  restoration  effort.  The 
COFGL  report  characterizes  Louisiana's 
land  loss  crisis  as  an  emergency  of 
imtold  cost  to  the  state  of  Louisiana  and 
the  nation  that  must  be  confitjntednow, 
with  all  available  resources.  The 
devastation  of  the  coastal  land  loss  will, 
according  to  the  COFGL  report,  directly 
affect  our  nation's  security,  navigation, 
energy  consumption,  and  food  supply. 
The  COFGL  report  further  elaborates 
that  the  potential  loss  of  lives, 
infi^structure,  industry,  ecosystems  and 
culture  cannot  be  overstated. 

4.  Study  Alternatives 

Chiring  the  Coast  2050  public 
meetings  conducted  in  1998.  83  regional 
ecosystem  restoration  strategies  were 
developed.  In  January  2001,  these 
strategies  were  revised  into  88  regional 
ecosystem  restoration  strategies.  The 
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LCA  Comprehensive  Study  will  develop 
these  strategies  into  features  that  will  be 
developed  further  into  an  array  of 
alternatives  that  consist  of  projects. 
Other  restoration  alternatives  that  will 
be  considered  include  the  No  Action 
Alternative,  as  well  as  strategies 
suggested  during  the  scoping  process. 
Alternatives  will  be  evaluated  to  ensure 
compliance  with  current  Federal  and 
state  laws  and  regulations.  Potential 
adverse  effects  of  strategies  will  be 
identified  and  recommendations  for 
mitigation  measures,  if  appropriate,  will 
be  suggested.  A  programmatic 
supplemental  EIS  is  being  prepared 
because  of  the  potential  for  significant 
direct  and  indirect,  secondary  and 
cumulative  impacts  on  the  human  and 
natural  environment. 

5.  Scoping  Process 

The  Coimcil  on  Environmental 
Quality  (CEQ)  regulations  implementing 
the  NEPA  direct  federal  agencies  which 
have  made  a  decision  to  prepare  an 
environmental  impact  statement  to 
engage  in  a  public  scoping  process.  The 
scoping  process  is  designed  to  provide 
an  early  and  open  means  of  determining 
the  scope  of  issues  (problems,  needs, 
and  opportunities)  to  be  identified  and 
addressed  in  the  draft  environmental 
impact  assessment,  which  in  this  case  is 
a  PSEIS.  Scoping  is  the  process  used  to: 
(a)  Identify  the  affected  public  and 
agency  concerns;  (b)  facilitate  an 
efficient  PSEIS  preparation  process;  (c) 
define  the  issues  and  alternatives  that 
will  be  examined  in  detail  in  the  PSEIS; 
and  (d)  save  time  in  the  overall  process 
by  helping  to  ensure  that  the  draft 
statements  adequately  address  relevant 
issues.  Scoping  is  a  process,  not  an 
event  or  a  meeting.  It  continues 
throughout  the  planning  for  a  PSEIS  and 
may  involve  meetings,  telephone 
conversations,  and/ or  written 
comments.  (Coimsel  on  Environmental 
Quality,  Memorandum  for  General 
Counsel,  April  30, 1981). 

6.  Public  Scoping  Meetings 

In  the  early  spring  of  2002,  the  U.S. 
Army  Corps  of  Engineers  will  hold 
initial  public  scoping  meetings 
throughout  the  coastal  Louisiana  study 
area.  Notices  will  be  mailed  to  the 
affected  and  interested  public  once  the 
dates  and  locations  of  the  scoping 
meetings  have  been  established.  The 
USAGE  and  the  local  sponsor — the 
Louisiana  Department  of  Natural 
Resources,  invite  NEPA  input  in  writing 
or  in  person  concerning  the  scope  of  the 
PSEIS,  resources  to  be  evaluated,  and 
alternatives  to  be  considered.  Federal, 
state,  and  local  agencies.  Indian  tribes, 
and  other  interested  parties  can  write 


comments  to  the  Corps  using  Dr.  Klein's 
mailing  address  shown  above. 
Comments  received  as  a  result  of  the 
scoping  meetings  will  be  compiled  and 
analyzed;  a  Scoping  Dociunent, 
summarizing  the  comments,  will  be 
made  available  to  all  scoping 
participants.  Additional  public  meetings' 
will  be  held  and  comments  accepted 
throughout  the  scoping  process. 

7.  Public  Involvement 

Scoping  is  a  critical  component  of  the 
overall  public  involvement  program.  An 
intensive  public  involvement  program 
will  be  initiated  and  maintained 
throughout  the  study  to  solicit  input 
from  affected  Federal,  state,  and  local 
agencies,  Indian  tribes,  and  other 
interested  parties. 


Dated:  March  20.  2002. 
Michel  R.  Burt, 

Lieutenant  Colonel.  U.S.  Army.  Acting  District 

Engineer. 

[FR  Doc.  02-8175  Filed  4-3-02;  8:45  am) 
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8.  Interagency  Coordination 

The  Department  of  the  Interior.  U.S. 
Fish  and  Wildlife  Interagency 
Coordination.  The  Department  of 
Interior.  U.S.  Fish  and  Wildlife  Service 
(USFWS).  will  provide  a  Fish  and 
Wildlife  Coordination  Act  Report. 
Coordination  will  be  maintained  with 
the  USFWS  and  the  National  Marine 
Fisheries  Service  regarding  threatened 
and  endangered  species  under  their 
respective  jurisdictional 
responsibilities.  Coordination  will  be 
maintained  with  the  Natural  Resoiut:es 
Conservation  Service  regarding  prime 
and  unique  farmlands.  The  U.S. 
Department  of  Agriculture  will  be 
consulted  regarding  the  "Swampbuster" 
provisions  of  the  Food  Security  Act. 
Coordination  will  be  maintained  with 
the  Advisory  Counsel  on  Historic 
Preservation  and  the  State  Historic 
Preservation  Officer.  The  Louisiana 
Department  of  Natural  Resources  will  be 
consulted  regarding  consistency  with 
the  Coastal  Zone  Management  Act.  The 
Louisiana  Department  of  Wildlife  and 
Fisheries  will  be  contacted  concerning 
potential  impacts  to  Natxual  and  Scenic 
Streams. 

9.  Availability  of  Draft  PSQS 

It  is  anticipated  that  the  Draft  PSEIS 
will  be  available  for  public  review 
during  the  late  summer  of  2003.  A  45- 
day  review  period  will  be  allowed  so 
that  all  interested  agencies,  groups  and 
individuals  will  have  an  opportunity  to 
comment  on  the  draft  feasibility  report 
and  PSEIS.  In  addition,  a  public  meeting 
will  be  held  during  the  review  period  to 
receive  comments  and  address 
questions  concerning  the  draft  PSEIS. 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.31  OA] 

Parental  Infonnatlon  and  Resourctt 
Centers  Program 

AGENCY:  Department  of  Education. 
action:  Notice  of  proposed  priority, 
selection  criteria,  and  eligibility 
requirements. 


summary:  We  propose  a  competitive 
preference  priority,  selection  criteria, 
and  eligibility  requirements  for  grants 
for  fiscal  year  (FY)  2002  xmder  the 
Parental  information  and  Resource 
Centers  (PKC)  Program.  We  are  taking 
this  action  to  implement  a  competition 
authorized  under  the  No  Child  Left 
Behind  Act  of  2001.  These  grants  would 
assist  eligible  parties  in  establishing 
school-based  or  school-linked  PIRCs. 
DATES:  We  must  receive  yoiu-  conunents 
on  the  proposed  priority,  selection 
criteria,  and  eligibility  requirements 
May  6,  2002. 

ADDRESSES:  Address  all  comments  about 
this  proposed  priority  to  Daisy 
Greenfield,  Office  of  Elementary  and 
Secondary  Education,  U.S.  Department 
of  Education,  400  Maryland  Avenue. 
SW.  Room  3E307.  Washington,  DC 
20202-6410.  Telephone:  (202)  401- 
0039.  FAX:  (202)  205-0303.  If  you 
prefer  to  send  your  comments  through 
the  Internet,  use  the  following  address: 
daisy.greenfield@ed.gov. 

If  you  want  to  comment  on  the 
information  collection  requirements, 
you  must  send  your  comments  to  the 
Department  representative  named  in 
this  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daisy  Greenfield.  (202)  401-0039. 
If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  between  8:00 
a.m.  and  8:00  p.m. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 
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Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  the  proposed  priority, 
selection  criteria,  and  eligibility 
requirements.  All  comments  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3E307,  400  Maryland  Avenue,  SW, 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individual  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
aid,  please  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

General 

Subpart  16  of  title  V  of  the  Elementary 
and  Secondary  Education  Act  of  1965 
(ESEA).  as  amended  by  the  No  Child 
Left  Behind  Act  of  2001  (No  Child  Left 
Behind  Act)  (Pub.  L.  107-110). 
authorizes  the  Secretary  of  Education 
(Secretary)  to  award  grants  to  nonprofit 
organizations  and  to  consortia  of 
nonprofit  organizations  and  local 
educational  agencies  (LEAs),  to 
establish  school-based  and  school- 
linked  PIRCs. 

Thepurposes  of  the  program  are — 

(1)  To  assist  grantees  in  implementing 
effective  parental  involvement  policies, 
programs,  abd  activities  that  will 
improve  children's  academic 
achievement; 

(2)  To  develop  and  strengthen 
partnerships  among  parents — including 
parents  of  children  from  birth  through 
age  five — teachers,  principals, 
administrators,  and  other  school 
personnel  in  meeting  the  educational 
needs  of  children; 

(3)  To  develop  and  strengthen  the 
relationship  between  parents  and  their 
child's  school; 

(4)  To  further  the  developmental 
progress  of  children  assisted  under  the 
prooam; 

(5)  To  coordinate  activities  funded 
under  this  program  with  parental 
involvement  initiatives  funded  under 
section  1118  and  other  provisions  of  the 
ESEA;  and 

(6)  "To  provide  a  comprehensive 
approach  to  improving  student  learning, 
through  coordination  and  integration  of 
Federal,  State,  and  local  services  and 
programs. 


Services  that  we  fund  imder  the 
Parental  Information  and  Resource 
Centers  Program  should  use  up-to-date 
knowledge  from  research  and  effective 
practices.  The  proposed  project  should 
integrate  strategies,  methods,  and 
practices  that,  on  the  basis  of  strong 
evidence  of  effectiveness,  will  most 
likely  enhance  parental  involvement  in 
schools  and  improve  student  academic 
achievement. 

Centers  funded  under  this  program 
must  be  school-based  or  school-linked 
and  provide  comprehensive  training, 
information,  and  support  to  (1)  parents 
of  children  enrolled  in  elementary  and 
secondary  schools;  (2)  individuals  who 
work  with  the  parents  of  children 
enrolled  in  elementary  and  secondary 
schools;  (3)  State  educational  agencies 
(SEAs).  LEAs.  schools,  organizations 
that  support  family-school  partnerships 
(such  as  parent-teacher  associations  and 
Parents  as  Teachers  organizations),  and 
other  organizations  that  carry  out  parent 
education  and  family  involvement 
programs;  and  (4)  parents  of  children 
from  birth  through  age  five. 

Each  PIRC  must  serve  both  urban  and 
rural  areas.  To  assist  parents  who  are 
severely  educationally  or  economically 
disadvantaged,  a  PIRC  must  use  at  least 
50  percent  of  the  each  year's  award  to 
serve  areas  with  high  concentrations  of 
low-income  families. 

Compared  to  previous  PIRC 
legislation  in  title  IV  of  the  Goals  2000: 
Educate  America  Act,  the  No  Child  Left 
Behind  Act  emphasizes  support  for 
activities  that  assist  parents  in 
participating  effectively  in  their 
children's  education  so  that  their 
children  will  meet  State  and  local 
academic  standards.  For  example,  PIRCs 
must  now  assist  parents  in  areas  such  as 
imderstanding  State  and  local  standards 
and  measures  of  student  and  school 
academic  achievement.  They  must  work 
with  SEAs  and  LEAs  to  determine 
parental  needs  and  the  best  means  for 
delivery  of  services.  PIRCs  may  also 
assist  parents  in  communicating  better 
with  teachers,  principals,  counselors, 
and  other  school  personnel,  and  in 
becoming  active  participants  in  the 
development,  implementation,  and 
review  of  school-parent  compacts, 
parental  involvement  policies,  and 
school  planning  and  improvement. 

PIRCs  must  now  use  at  least  30 
percent  of  thefr  funds  each  year  to 
establish,  expand,  or  operate  early 
childhood  parent  education  programs, 
such  £is  Parents  as  Teachers  programs  or 
Home  Instruction  for  Preschool 
Youngsters  programs.  PIRCs  must  also 
support  one  or  more  of  the  specific 
activities  listed  in  section  5564(a)  of  the 


ESEA  and  may  also  assist  schools  with 
activities  listed  in  section  5564(b). 

The  new  PIRC  provisions  require  the 
Secretary,  to  the  extent  practicable,  to 
ensure  that  grants  are  distributed  in  all 
r^ons  of  the  United  States.  Currently 
there  is  a  parent  center  funded  under 
title  IV  of  Goals  2000  in  each  State, 
including  the  District  of  Columbia, 
Puerto  Rico,  and  each  of  the  outlying 
areas.  The  Secretary  will  continue  to 
fund  those  centers  for  the  remainder  of 
thefr  respective  project  periods.  PIRCs 
in  28  States  have  one  year  left  in  thefr 
project  periods  and,  thus,  each  of  those 
will  receive  a  continuation  award  from 
the  FY  2002  PIRC  funds  under  the 
reauthorized  ESEA. 

PIRCs  in  the  following  States  are  in 
the  last  year  of  thefr  project  periods  and, 
therefore,  will  not  receive  continuation 
funding:  Alabama,  Alaska,  Arizona, 
Arkansas,  American  Samoa, 
Commonwealth  of  the  Northern  Mariana 
Islands,  Connecticut.  Delaware,  the 
Federated  States  of  Micronesia.  Guam, 
Idaho,  Illinois,  Indiana,  Kansas, 
Louisiana,  Montana,  Mississippi, 
Nebraska,  New  Mexico,  North  Dakota, 
Oregon,  Puerto  Rico,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
Rhode  Island,  South  Carolina,  U.S. 
Virgin  Islands,  Utah,  Virginia,  West 
Virginia,  and  Wyoming. 

To  comply  with  Congress'  intent  that 
grants  be  distributed,  to  the  extent 
practicable,  to  all  regions  of  the  United 
States,  the  Secretary  proposes  to  give  a 
competitive  preference  of  10  additional 
points  to  the  highest-scoring  applicant 
from  each  of  the  States  in  which  the 
current  PIRC  projects  are  ending.  This 
selection  process  would  still  permit  the 
Department  to  fund  applications  of 
exceptional  quality  from  any  State — 
wheUier  or  not  a  PIRC  in  the  State 
received  a  continuation  award  from  FY 
2002  funds — and  to  fund  more  than  one 
PIRC  in  a  State  if  this  were  warranted. 

The  Secretary  is  also  proposing 
specific  selection  criteria  for  the  FY 
2002  competition.  The  criteria  are 
designed  to  help  ensure  that  applicants 
selected  for  grants  are  those  that  (1) 
propose  activities  that  best  address  the 
statutory  purposes  and  requirements.  (2) 
can  effectively  implement  those 
activities,  and  (3)  are  likely  to  be 
successful  in  improving  student  and 
school  academic  achievement. 

Both  the  predecessor  and  current 
PIRC  legislation  require  that  grants  be 
made  to  nonprofit  organizations,  or  to 
consortia  of  nonprofit  organizations  and 
LEAs.  The  organization  or  consortium 
must  be  governed  by  a  board  of  directors 
whose  membership  includes  parents,  or 
be  an  entity  that  represents  the  interests 
of  parents.  Under  the  Department's 
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interpretation  of  the  predecessor 
legislation,  the  term  "nonprofit 
organization"  for  purposes  of  the  PIRC 
program  did  not  include  institutions  of 
higher  education.  State  educational 
agencies,  local  educational  agencies, 
intermediate  school  districts,  schools, 
government  entities,  or  hospitals.  Given 
the  statutory  language  concerning  the 
governance  and  purposes  of  the  PIRCs, 
we  believe  that  this  is  also  the  proper 
interpretation  of  the  term  "nonprofit 
organization"  under  the  new  PIRC 
legislation. 

After  considering  the  responses  to  this 
notice  and  other  information  available 
to  the  Department,  we  will  announce  in 
a  notice  in  the  Federal  Register  the  final 
priority,  selection  criteria,  and 
eligibility  requirements  under  this 
competition  for  FY  2002. 

Note:  This  notice  does  not  solicit 
applications.  A  notice  inviting  applications 
under  the  competition  will  be  published  in 
the  Federal  Register  concurrent  with  or 
following  the  notice  of  final  priority, 
selection  criteria,  and  eligibility 
requirements. 

Priority 

We  propose  to  give  a  competitive 
preference  under  the  PIRC  competition 
to  any  appUcant  that — 

(1)  Is  from  one  of  the  following  States: 
Alabama,  Alaska,  Arizona,  Arkansas, 
American  Samoa,  Commonwealth  of  the 
Northern  Mariana  Islands,  Connecticut. 
Delaware,  the  Federated  States  of 
Micronesia,  Guam,  Idaho,  Illinois, 
Indiana,  Kansas,  Louisiana,  Montana, 
Mississippi,  Nebraska,  New  Mexico, 
North  Dakota.  Oregon.  Puerto  Rico,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  Rhode  Island,  South 
Carolina,  U.S.  Virgin  Islands,  Utah, 
Virginia,  West  Virginia,  and  Wyoming; 
and 

(2)  Is  the  highest-scoring  applicant 
from  its  State  on  the  basis  of  the 
selection  criteria  for  the  competition. 

We  would  award  10  points  to  any 
applicant  that  meets  the  priority.  These 
points  would  be  in  addition  to  any 
points  the  applicant  earns  under  the 
selection  criteria. 

Selection  Criteria 

We  propose  that  we  use  the  following 

selection  criteria  to  evaluate 

applications  under  the  PIRC 

competition.  The  maximum  points  for 

each  criterion  is  indicated  in 

parentheses  after  the  heading  for  that 

criterion, 
(a)  Need  for  the  project  (20) 
In  evaluating  the  need  for  the 

proposed  project,  we  consider  the  extent 

to  which — 


(1)  The  proposed  project  will  provide 
services  to  or  otherwise  address  the 
needs  of  parents  who  are  educationally 
or  economically  disadvantaged: 

(2)  The  training,  information,  and 
support  services  ciurently  available 
inadequately  address  the  needs  of  the 
parents  the  proposed  project  will  serve; 

and 

(3)  The  children  of  the  parents  the 
proposed  project  will  serve  are  not 
meeting  State  or  local  academic 
achievement  standards. 

(b)  Quality  of  the  design  of  the 
proposed  PIRC  (25) 

In  evaluating  the  quality  of  the  design 
of  the  proposed  PIRC,  we  consider  the 
extent  to  which — 

(1)  The  proposed  PIRC  will  be  a 
school-based  or  school-Unked  center  of 
adequate  size,  scope,  and  quality  to 
serve  effectively  the  parents  in  the  area; 

(2)  The  proposed  PIRC  is  designed  to 
work  in  coordination  with  the  SEA  and 
affected  LEAs  (i)  in  determining  the 
needs  of  the  parents  who  will  be 
targeted  for  assistance;  and  (ii)  in 
developing  an  effective  means  for 
providing  services  to  those  parents; 

(3)  The  proposed  PIRC  is  designed  to 
coordinate  and  integrate  activities 
funded  under  this  grant  with  parental 
involvement  activities  hmded  from 
other  sources,  particularly  title  I  of  the 
Elementary  and  Secondary  Education 
Act.  as  amended,  and  the  Individuals 
with  Disabilities  Education  Act; 

(4)  The  proposed  PIRC  will  support 
effective  early  childhood  parent 
education  programs  that  will  enhance 
school  readiness; 

(5)  The  proposed  project  includes  ' 
multiple  strategies  for  providing  direct 
and  indirect  services  for  parents 
targeted  for  assistance;  and 

(6)  The  proposed  PIRC  will 
implement  a  management  plan  that 
includes  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  meeting  the  purposes  of 
the  program  as  defined  in  section  5661 
of  the  legislation. 

(c)  Quality  of  the  services  (20) 
In  evaluating  the  quality  of  the 

services  to  be  provided  by  the  proposed 

PIRC,  we  consider — 

(1)  The  quality  and  sxifficiency  of 
strategies  for  ensuring  equal  access  by, 
and  treatment  of  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability;  and 

(2)  The  extent  to  which  the  proposed 
PIRC  will— 

(i)  Provide  comprehensive  training, 
information,  and  support  services  to 
develop  and  strengthen  the  relationship 


between  parents  and  their  child's 
school; 

(ii)  Assist  parents  in  understanding 
the  student  academic  achievement 
standards  to  which  their  child  is  being 
held  and  the  measures  of  student  and 
school  academic  achievement; 

(iii)  Assist  parents  in  becoming 
involved  in  their  child's  education  in 
meaningful  ways  that  are  likely  to 
improve  the  child's  academic 
achievement; 

(iv)  Provide  services  that  reflect  up-to- 
date  knowledge  from  research  and 
effective  practices;  and 

(v)  Provide  to  parents  services  that 
will  likely  improve  the  developmental 
progress  of  children,  including  children 
from  birth  through  age  five. 

(d)  Quality  of  the  PIRC  personnel  (10) 
In  evaluating  the  quality  of  the 

personnel  who  will  carry  out  the  PIRC 
activities,  we  consider — 

(1)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  been  traditionally 
vmderrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability; 

(2)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
PIRC  director; 

(3)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
PIRC  personnel;  and 

(4)  The  qualifications,  including 
relevant  training  and  experience,  of 
PIRC  consultants  or  subcontractors. 

(e)  Evaluation  (25) 

In  evaluating  the  quality  of  the 
evaluation  the  applicant  proposes  to 
conduct  of  the  proposed  project,  we 
consider  the  extent  to  which  the 
methods  of  evaluation — 

(1)  Are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project; 

(2)  Produce  quantitative  and 
qualitative  data;  and 

(3)  Will  resuh  in  data  on  whether  the 
policies  and  practices  of  the  PIRC  are 
effective  in  improving  home-school 
communication,  student  academic 
achievement,  school  academic 
achievement,  and  parental  involvement 
in  school  planning,  review,  and 
improvement. 

Eligibility  Requirements 

We  propose  that  organizations  seeking 
funding  under  the  PIRC  Program,  either 
individually  or  in  consortia  with  one  or 
more  LEAs,  be  required  to  demonstrate 
that  they  are  nonprofit  organizations 
under  section  501(c)(3)  of  the  Internal 
Revenue  Code. 

We  also  propose,  for  purposes  of  the 
PIRC  Program,  that  the  term  "nonprofit 
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organization"  not  include  institutions  of 
higher  education.  State  educational 
agencies,  local  educational  agencies, 
intermediate  school  districts,  schools, 
government  entities,  or  hospitals. 

Executive  Order  12866 

This  notice  has  been  reviewed  in 
accordance  with  Executive  Order  12866. 
Under  the  terms  of  the  order,  we  have 
assessed  the  potential  costs  and  benefits 
of  this  regulatory  action. 

The  potential  costs  associated  with 
the  notice  are  those  resulting  from 
statutory  requirements  and  those  we 
have  determined  as  necessary  for 
administering  this  program  effectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice,  we  have 
determined  that  the  benefits  justify  the 
costs. 

We  have  also  determined  that  this 
regulatory  action  does  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

Summary  of  Potential  Costs  and 
Benefits 

It  is  not  anticipated  that  the 
requirements  proposed  in  this  notice 
will  impose  any  significant  costs  on 
applicants.  Since  these  regulations 
provide  a  basis  for  the  Secretary  to 
implement  a  competitive  grant  program 
that  would  assist  grantees  to  establish 
school-based  or  school-linked  PIRCs, 
the  regulations  would  not  impose  any 
imfunded  mandates  on  States  or  LEAs. 
The  benefits  of  the  program  are 
described  in  the  General  section  imder 
SUPPLEMENTARY  INFORMATION  in  this 
notice. 


Regulatory  Flexibility  Act 

The  Secretary  certifies  that  the 
requirements  in  this  notice  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  small  entities  affected  would  be 
smaU  nonprofit  organizations  and  small 
LEAs.  The  requirements  proposed  in 
this  notice  are  minimal  and  are 
necessary  to  ensure  effective  program 
management.  They  will  not  have  a 
significant  economic  impact  on  any 
program  applicants. 

Federalism 

I  Executive  Order  13132  requires  us  to 
ensure  meaningful  and  timely  input  by 
State  and  local  elected  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications. 
"Federalism  implications"  means 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 


National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Although  we  do 
not  believe  these  proposed  regulations 
would  have  federalism  implications  as 
defined  in  Executive  Order  13132,  we 
encourage  State  and  local  elected 
officials  to  review  them  and  to  provide 
comments. 

Paperwork  Reduction  Act  of  1995 

This  document  contains  information 
collection  requirements.  Under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)),  we  have  submitted  a 
copy  of  this  docvmient  and  the 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review. 

If  you  want  to  comment  on  the 
information  collection  requirements, 
please  send  your  comments  to  the 
Department  representative  listed  under 
FOR  FURTHER  INFORMATION  CONTACT, 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
in  this  document  between  30  and  60 
days  after  publication  in  the  Federal 
Register.  Therefore,  to  ensure  that  OMB 
gives  your  comments  full  consideration, 
it  is  important  that  OMB  receives  the 
comments  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  your  comments  to  us  on  the 
proposed  priority,  selection  criteria,  and 
eligibility  requirements. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  foUovring  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  Subpart  16  of  title  V  of 
the  Elementary  and  Secondary  Education 
Act,  as  amended  by  the  No  Child  Left  Behind 
Act  of  2001  (Pub.  L.  107-110). 


Dated:  March  29.  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

(FR  Doc.  02-8087  Filed  4-3-02;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.360] 

School  Dropout  Prevention  Program 

agency:  Department  of  Education. 
ACTION:  Notice  inviting  appUcations  for 
new  awards  for  fiscal  year  (FY)  2002. 

Purpose  of  Program:  To  support 
effective,  sustainable,  and  coordinated 
school  dropout  prevention  and  reentry 
programs  in  high  schools  with  annual 
school  dropout  rates  greater  than  the 
State  average  aimual  school  dropout  rate 
and  in  the  middle  schools  that  feed 
students  into  these  high  schools. 

Eligible  Applicants:  State  educational 
agencies  (SEAs)  and  local  educational 
agencies  (LEAs). 
Applications  Available:  April  4,  2002. 

Deadline  for  Transmittal  of 
Applications:  May  20,  2002. 

Deadline  for  Intergovernmental 
Review:  July  18,  2002. 

Notification  of  Intent  To  Apply  for 
Funding:  We  will  be  able  to  develop  a 
more  efficient  process  for  reviewing 
grant  applications  if  we  have  a  better 
imderstanding  of  the  number  of  entities 
that  intend  to  apply  for  funding. 
Therefore,  we  strongly  encourage  each 
potential  appUcant  to  send,  by  May  6, 
2002,  a  notification  of  its  intent  to  apply 
for  funding  to  the  following  address: 
dropoutprevention@ed.gov. 

The  notification  of  intent  to  apply  for 
funding  is  optional  and  shoiUd  not 
include  information  regarding  the 
proposed  application.  Eligible 
applicants  that  fail  to  provide  the 
notification  may  still  submit  an 
application  by  the  application  deadline. 

Estimated  Available  Funds: 
$9,000,000. 

Estimated  Annual  Range  of  Awards: 
$200,000-$500.0O0. 

Funding  of  continuation  awards  after 
the  initial  year  of  funding  depends  on 
future  Congressional  appropriations  for 
the  program.  The  Administration  has 
not  requested  funding  for  this  program 
in  its  fiscal  year  2003  budget  proposal. 

Estimated  Number  of  Awards:  15-20. 

These  estimates  are  projections  for  the 
guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
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Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77.  79.  80.  81,  82,  85, 
97,  98,  and  99. 

SUPPt.EMENTARY  INFORMATION: 
Description  of  the  Program 

The  School  Dropout  Prevention 
program,  authorized  imder  part  H  of 
title  I  of  the  Elementary  and  Secondary 
Education  Act,  as  amended,  supports 
effective,  sustainable,  and  coordinated 
school  dropout  prevention  and  reentry 
programs  in  high  schools  with  annual 
school  dropout  rates  greater  than  the 
State  average  annual  school  dropout  rate 
and  in  the  middle  schools  that  feed 
students  into  these  high  schools. 

Each  grant  recipient  must  implement 
dropout  prevention  and  reentry 
strategies  that  are  scientifically  based, 
are  sustainable,  and  have  been  widely 
replicated.  These  strategies  may 
include — 

(1)  Specific  strategies  for  targeted 
purposes,  such  as — 

(a)  Effective  early  intervention 
programs  designed  to  identify  at-risk 
students; 

(b)  Effective  programs  serving  at-risk 
students,  including  racial  and  ethnic 
minorities  and  pregnant  and  parenting 
teenagers,  designed  to  prevent  these 
students  from  dropping  out  of  school; 
and 

(c)  Effective  programs  to  identify 
youth  who  have  already  dropped  out  of 
school  and  encourage  them  to  reenter 
school  and  complete  their  secondary 
education;  and 

(2)  Approaches  such  as  breaking 
larger  schools  into  smaller  learning 
communities  and  other  comprehensive 
reform  approaches,  creating  alternative 
school  programs,  and  developing  clear 
linkages  from  schools  to  career  skills 
and  employment. 

Applications 

We  strongly  encourage  you  to  submit 
your  application  to  us  electronically. 
Submission  of  an  electronic  application 
involves  the  use  of  the  Electronic  Grant 
Application  System  (e-APPUCATlON. 
formerly  e-CAPS)  portion  of  the  Grant 
Administration  and  Payment  System 
(GAPS).  However,  you  may  submit  your 
application  in  paper  format  if  you 
prefer. 

You  can  access  the  electronic 
application  for  the  School  E)ropout 
Prevention  program  at:  http://e- 
gfants.ed.gov. 

You  may  also  obtain  a  copy  of  the 
application  package  bom  the  contact 
person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 


Waiver  of  Proposed  Rukmaldng 

Some  of  the  procedures  in  these 
instructions  for  transmitting 
applications  differ  from  those  EDGAR 
(34  CFR  75.102).  Under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations. 
However,  these  amendments  make 
procedural  changes  only  and  do  not 
establish  new  substantive  policy. 
Therefore,  under  5  U.S.C.  553(b){A),  the 
Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Jackson,  Office  of  Elementary 
and  Secondary  Education.  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  2W104.  FOB-6. 
Washington,  DC  20202-6254. 
Telephone:  (202)  260-2516  or  via 
Internet :  christine.jackson@ed.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-888-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph.  Please  note, 
however,  that  the  Department  is  not  able 
to  reproduce  in  an  alternative  format  the 
standard  forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  doctmient.  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO)  at  (202)  512-1530 
or,  (toll  free,  at  1^88-293-6498).  or  in 
the  Washington.  DC.  area  at  (202)  512- 
1530. 

The  official  version  of  this  dociunent 
is  the  document  published  in  the 
Federal  Register.  Free  Internet  access  to 
the  official  edition  of  the  Federal 
Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access 
at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  6551  et  seq. 


Dated:  March  29,  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  02-8088  Filed  4-3-02;  8:45  am] 

BNJJNO  COOE  4000-01-^ 

DEPARTMENT  OF  EDUCATION 

PrMktont's  CommlMlon  on  Excellence 
in  Special  Education;  Notice  of 
Meeting 

agency:  President's  Commission  on 
Excellence  in  Special  Education. 
Department  of  Education. 
action:  Notice  of  public  meeting. 

summary:  The  Assistant  Secretary 
announces  a  meeting  of  the  President's 
Commission  on  Excellence  in  Special 
Education  (Commission).  This  notice 
also  describes  the  functions  of  the 
Commission.  Notice  of  this  meeting  is 
required  imder  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 
DATES:  April  9-10.  2002. 

Time:  9  a.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Hotel.  50  Alambra 
Plaza,  Coral  Gables,  Florida. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Todd  Jones.  Executive  Director,  or  Troy 
R.  Justesen.  Deputy  Executive  Director, 
at  (202)  208-1312.  The  fax  number  is 
(202)  208-1593  and  e-mail  address  is 
troy.justesen@ed.gov  or  via  the 
Commission's  Web  site  at:  http:// 
www.ed.gov/inits/commissionshoards/ 
whspecialeducation/site  map.html. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  established  imder 
Executive  Order  13227  dated  October  2. 
2001.  The  Commission's  function  is  to 
collect  information  and  study  issues 
related  to  Federal.  State,  and  local 
special  education  programs  with  the 
goal  of  recommending  policies  for 
improving  the  educational  performance 
of  students  with  disabilities.  In 
furtherance  of  its  duties,  the 
Commission  shall  invite  experts  and 
members  of  the  public  to  provide 
information  and  guidance.  The 
Commission  shall  prepare  and  submit  a 
report  to  the  President  outlining  its 
findings  and  recommendations. 

Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.  interpreting 
services,  assistive  listening  devices, 
materials  in  alternative  format)  should 
notify  Troy  R.  Justesen.  at  (202)  219— 
0704.  as  soon  as  possible.  Sign  language 
interpreter  services  will  be  provided  at 
all  meetings.  The  meeting  site  will  be 
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accessible  to  individuals  with  mobility 
impairments,  including  those  who  use 
wheelchairs. 

On  Tuesday,  April  9th.  there  will  be 
an  opportunity  beginning  at  7  a.m.  for 
the  public  to  register  for  a  public 
comment  period.  The  Commission  will 
be  addressed  on  options  for  parental 
involvement  in  special  education.  There 
will  be  question  and  answer  periods  for 
the  commissioners  and  a  guest  speaker 
presentation.  On  Wednesday.  April  10, 
the  commissioners  will  continue 
discussion  on  theliubject  of 
perspectives  of  parents  and  educators 
serving  children  with  disabilities,  a  case 
study  of  the  importance  of  leadership  at 
the  school-level  in  serving  children  at- 
risk  of  academic  failure,  and  a 
continuation  of  discussion  on  options 
for  parental  involvement  in  special 
education. 

Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for  public 
inspection  at  President's  Commission 
on  Excellence  in  Special  Education,  80 
F  Street,  NW.,  Suite  408,  Washington, 
DC  20208  from  the  hours  of  9  a.m.  to  5 
p.m.  (EST).  This  notice  will  not  meet 
the  15-day  FACA  requirement  for 
announcing  meetings  in  the  Federal 
Register  however  a  previous  notice  was 
printed  indicating  the  date  of  the 
upcoming  meeting.  The  notice  gives  the 
public  more  information  about  the 
agenda  and  actual  location  of  the 
meeting  that  was  not  available  at  the 
first  printing. 

Electronic  Access  to  This  Document 

I  You  may  view  this  document,  as  well 
as  all  other  Department  if  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  dociunent  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Robert  H.  Pastemack. 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Service. 

[FR  Doc.  02-8114  Filed  4-3-02;  8:45  am) 

BIUJN6  COOe  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No8.  ER02-725-000,  ER02-725- 
001] 

Great  Plains  Power  Inc.;  Notice  of 
Issuance  of  Order 

March  29,  2002. 

Great  Plains  Power  Inc.  (GPP) 
submitted  for  filing  a  rate  schedule 
under  which  GPP  will  engage  in  the 
sales  of  capacity,  energy  and  certain 
ancillary  services  at  market-based  rates 
and  for  the  reassignment  of  transmission 
capacity.  GPP  also  requested  waiver  of 
various  Commission  regulations.  In 
particular.  GPP  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  GPP. 

On  March  27.  2002,  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 
hability  by  GPP  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  GPP  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  GPP, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  GPP's  issuances  of  securities 
or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
26,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE.. 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/onhne/rims.htm 
(call  202-208-2222  for  assistance). 


Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instruction* 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbeU.htm. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary 

(FR  Doc.  02-8129  Filed  4-3-02;  8:45  am) 

BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-1 21  »-000] 

Mlrant  Energy  Trading,  L.L.C.;  Notice 
of  Issuance  of  Order 

March  29,  2002. 

Mirant  Energy  Trading,  L.L.C.  (MET) 
submitted  for  filing  a  rate  schedule 
under  which  MET  will  engage  in  the 
sales  of  capacity,  energy  and  certain 
ancillary  services  at  market-based  rates 
and  for  the  reassignment  of  transmission 
capacity.  MET  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  MET  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  MET. 

On  March  28.  2002,  pursuant  to 
delegated  authority,  the  Director;  Office 
of  Markets,  Tariffs  and  Rates-Central, 
granted  requests  for  blanket  approval 
imder  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  MET  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Ffrst  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  MET  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
vrithin  the  corporate  purposes  of  MET, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  shovring  that  neither 
public  nor  private  interests  will  be 
adversely  aJEfected  by  continued 
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approval  of  MET's  issuances  of 
sectirities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
29,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE.. 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.  us/online/rims.htm 
(caU  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

IFR  Doc.  02-8130  Filed  4-3-02;  8:45  am] 

■UMG  cooc  sn7-oi-p 


DEPARTMENT  OF  ENERGY 

Pectoral  Enargy  Ragutotory 
Conmttoaion 

[Dodwt  No.  EC02-57-000,  at  al.] 

Public  Sarvica  Company  of  Naw 
Maxlco,  at  al.;  Etoctric  Rata  and 
Corporata  Raigulatlon  Fllinga 

March  28.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EC02-57-OOOI 

Take  notice  that  on  March  25,  2002, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  fihng  an 
application  under  section  203  of  the 
Federal  Power  Act  for  approval  of  the 
disposition  to  Navopache  Electric 
Cooperative,  Inc.  (Navopache)  of  PNM's 
interest  in  the  Coronado  Generating 
Station  Switchyard  500/69  kV 
transformer,  substation  equipment,  and 
associated  communications  equipment. 

Comment  Date:  April  15.  2002. 

2.  Penyville  Energy  Partners,  L.L.C. 

(Docket  No.  EC02-58-0O01 

Take  notice  that  on  March  26,  2002. 
Perryville  Energy  Partners.  L.L.C.  (PEP), 
(on  behalf  of  Perryville  Energy  Holdings 
LLC  ("PEH")  and  Cleco  Midstream 
Resources  LLC  (Midstream)  and  Mirant 
Perryville  Investments,  Inc.  ("MPI") 
filed  with  the  Commission  an 
Application  pursuant  to  Section  203  of 


the  Federal  Power  Act  for  a  transaction 
of  a  disposition  of  jurisdictional 
facilities  whereby  MPI  would  transfw 
all  of  the  membership  interests  it  holds 
in  PEP  to  PEH  through  an  Equity 
Purchase  Agreement. 
Comment  Date:  April  16.  2002. 

3.  Central  Main  Power  Company 

(Docket  No.  ER01-2032-002J 

Take  notice  that  on  March  18.  2002. 
Central  Main  Power  Company  (CMP) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a 
compliance  report  describing  the 
settlement  agreement  between  CMP  and 
Calpine  Construction  Finance  Company, 
L.P.,  that  resolved  all  disputed  issued. 

Comment  Date:  April  12,  2002. 

4.  International  Transmission  Company 

(Docket  No.  ER02-1 382-000] 

Take  notice  that  on  March  26.  2002, 
International  Transmission  Company 
(International  Transmission)  tendered 
for  filing  pursuant  to  Section  205  of  the 
Federal  Power  Act.  certain  late-filed 
transmission  service  agreements  for  the 
provision  of  network  integration 
transmission  service  under  the  Joint 
Open  Access  Transmission  Tariff 
between  International  Transmission  and 
Michigan  Electric  Transmission 
Company  to  the  following  customers: 
University  of  Michigan  and  Engage 
Energy  America  LLC. 

Comment  Date:  April  16.  2002. 

5.  Southern  California  Edison  Company 

(Docket  No.  ER02-1 383-000] 

Take  notice  that  on  March  26.  2002. 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  Letter 
Agreement  between  SCE  and 
Whitewater  Energy  Corporation 
(Whitewater).  The  Letter  Agreement 
specifies  the  terms  and  conditions 
under  which  SCE  will  begin 
construction  of  the  interconnection 
facilities  necessary  to  interconnect  the 
Whitewater  project  to  SCE's  distribution 
system. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Whitewater. 

Comment  Date:  April  16.  2002. 

6.  Puget  Sound  Energy,  Inc. 

(Docket  No.  ER02-1 384-000) 

Take  notice  that  on  March  26.  2002, 
Puget  Sound  Energy.  Inc..  as 
Transmission  Provider,  tendered  for 
filing  a  service  agreement  for  Firm 
Point-To-Point  Transmission  Service 
and  a  service  agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
with  RWE  Trading  Americas  Inc.  (RWE). 
as  Transmission  Customer.  A  copy  of 
the  filing  was  served  upon  RWE. 


Comment  Date:  April  16,  2002. 

7.  Duke  Electric  Transmission 

(Docket  No.  ER02-1 385-000) 

Take  notice  that  on  March  26,  2002, 
Duke  Electric  Transmission  (Duke),  a 
division  of  Duke  Energy  Corporation, 
tendered  for  filing  wiA  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement  with 
Duke  Power,  for  Firm  Transmission 
Service  under  Duke's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  April  1,  2002.  Diike 
states  that  this  filing  is  in  accordance 
with  Part  35  of  the  Commission's 
Regxilations,  18  CFR  Pt.  35,  and  that  a 
copy  has  been  served  on  the  North 
Carolina  Utilities  Commission. 

Comment  Date:  April  16,  2002. 

8.  Duke  Electric  Transmission 

[Docket  No.  ER02-1 386-000] 

Take  notice  that  on  March  26.  2002, 
Duke  Electric  Transmission  (Duke),  a 
division  of  Duke  Energy  Corporation, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement  with 
Duke  Power,  for  Firm  Transmission 
Service  imder  Ehike's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  April  1,  2002.  Duke 
states  that  this  filing  is  in  accordance 
with  Part  35  of  the  Commission's 
Regulations.  18  CFR  35.  and  that  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  Date:  April  16,  2002. 

9.  Entergy  Services,  Inc. 

(Docket  No.  ER02-1 387-000] 

Take  notice  that  on  March  26.  2002. 
Entergy  Services,  Inc..  on  behalf  of 
Entergy  Louisiana.  Inc..  tendered  for 
filing  an  unexecuted  Interconnection 
and  Operating  Agreement  with  St. 
Charles  Development  Company.  L.L.C. 
(Enron  St.  Charles),  and  a  Generator 
Imbalance  Agreement  with  Enron  St. 
Charles. 

Comment  Date:  April  16.  2002. 

10.  Xcel  Energy  Services,  Inc. 

(Docket  No.  ER02-1 388-000] 

Take  notice  that  on  March  26,  2002, 
Xcel  Energy  Services,  Inc.  (XE").  on 
behalf  of  Northern  States  Power 
Company  (Minnesota)  (hereinafter  NSP), 
submitted  for  filing  a  Second  Revision 
to  the  Service  Schedule  A  to  the 
Municipal  Interconnection  and 
Interchange  Agreement  between  NSP 
and  they  City  of  Melrose. 


Federal  Register /Vol.  67,  No.  65 /Thursday,  April  4,  2002 /Notices 


16103 


XES  requests  that  this  agreement 
become  effective  on  January  1.  2002. 
Comment  Date:  April  16,  2002. 


11.  Xcel  Energy  Services,  Inc. 

[Docket  No.  ER02-1 389-000) 

Take  notice  that  on  March  26,  2002. 
Xcel  Energy  Services,  Inc.  (XES),  on 
behalf  of  Northern  States  Power 
Company  (Minnesota)  (hereinafter  NSP), 
submitted  for  filing  a  Second  Revision 
to  the  Service  Schedule  A  to  the 
Municipal  Interconnection  and 
Interchange  Agreement  between  NSP 
and  they  City  of  Fairfax. 

XES  requests  that  this  agreement 
become  effective  on  January  1,  2002. 

Comment  Date:  April  16,  2002. 

12.  Xcel  Energy  Services,  Inc. 

[Docket  No.  ER02-1 390-000] 

Take  notice  that  on  March  26,  2002, 
Xcel  Energy  Services,  Inc.  (XES),  on 
behalf  of  Northern  States  Power 
Company  (Minnesota)  (hereinafter  NSP), 
submitted  for  filing  a  Second  Revision 
to  the  Service  Schedule  A  to  the 
Municipal  Interconnection  and 
Interchange  Agreement  between  NSP 
and  they  City  of  Sioux  Falls. 

XES  requests  that  this  agreement 
become  effective  on  January  1,  2002. 
:   Comment  Date:  April  16,  2002. 

13.  Southwest  Power  Pool,  Inc. 

(Docket  No.  ER02-1 391-000] 

Take  notice  that  on  March  26,  2002, 
Southwest  Power  Pool,  Inc.  (SPP) 
submitted  for  filing  an  executed  service 
agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Western 
Resources  d.b.a.  Westar  Energy 
(Transmission  Customer). 

SPP  seeks  an  effective  date  of  March 
1,  2002  for  this  service  agreement.  The 
Transmission  Customer  was  served  with 

fcopy  of  this  filing. 
Comment  Date:  April  16,  2002. 

Standard  Paragraph 

IE.  Any  person  desiring  to  be  heard  or 
o  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-8112  Filed  4-3-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commlaaion 

[Docket  Nos.  CP01-384-000  and  CP01-387- 
000] 

lalandar  East  PIpallna  Company, 
L.L.C.,  Algonquin  Gas  Transmission 
Company;  Notice  of  Availability  of  the 
Draft  Envlronntental  Impact  Statement 
for  the  Propoaad  Islander  Eaat  Pipalina 
Protect 

March  29,  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Islander  East  Pipeline 
Company,  L.L.C.  (Islander  East)  and  by 
Algonquin  Gas  Transmission  Company 
(Algonquin)  in  the  above-referenced 
dockets. 

The  DEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  with  the  appropriate  mitigating 
measiu'es  as  recommended,  would  have 
limited  adverse  environmental  impact. 
The  DEIS  also  evaluates  alternatives  to 
the  proposal,  including  system 
alternatives,  major  route  alternatives, 
and  route  variations,  and  requests 
comments  on  them. 

The  DEIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities  in  New  Haven 
Coimty,  Connecticut  and  Suffolk 
County,  New  York: 

•  A  new  12,028  horsepower  Cheshire 
Compressor  Station  north  of  Cheshire, 
Connecticut  in  New  Haven  Coimty 
operated  by  Algonquin; 

•  The  removal  of  two  launchers  fitim 
an  existing  Algonquin  mainline  valve 


and  interconnect  facility  northeast  of 
Cheshire,  Connecticut  by  Algonquin; 

•  Retest  and  upgrade  along  the  C-1 
and  C-IL  lines  of  about  27.4  miles  of 
existing  Algonquin  mainline  from 
Cheshire  Compressor  Station  to  North 
Haven,  Connecticut; 

•  An  anomaly  investigation  along  the 
C-1  lines  of  about  0.1  mile  of  existing 
Algonquin  mainline  from  Cheshire 
Compressor  Station  to  North  Haven, 
Connecticut; 

•  About  44.8  miles  of  new  24-inch- 
diameter  Islander  East  Pipeline  from  the 
North  Haven  Meter  Station  just  south  of 
North  Haven,  Connecticut; 

•  About  5.6  miles  of  new  24-inch 
diameter  pipeline  (the  Calverton 
Lateral)  from  the  Islander  East  Pipeline 
near  Wading  River,  New  York,  through 
the  Towns  of  Brobkhaven  and 
Riverhead,  New  York  to  a  planned 
power  plant  in  Calverton,  New  York; 

•  A  new  meter  station  within  the 
North  Haven  Meter  Station  Site,  just 
south  of  North  Haven,  Connecticut; 

•  A  new  meter  station  in  Brookhaven. 
New  York  and  in  Calverton.  New  York 
at  the  terminus  of  the  Islander  East 
Pipeline  and  the  Calverton  Lateral, 
respectively;  and 

•  Five  new  mainline  valves  alongihe 
proposed  pipeline  route  (two  in 
Connecticut  and  three  in  New  York). 

The  purpose  of  the  Islander  East 
Pipeline  Project  is  to  provide 
transportation  service  for  285.000 
dekaUierms  per  day  of  natural  gas  bom 
supply  areas  in  the  northeast  United 
States  to  energy  markets  in  Connecticut; 
and  Long  Island  and  New  York  City, 
New  York. 

Specific  Comment  Request 

Area  residents,  local  or  state 
governments,  intervenors,  and  other 
interested  parties  are  asked  to  provide 
specific  comments  on  whether  the 
following  alternatives  and  variations  are 
reasonable  and  practicable  and 
environmentally  preferable  to  the 
proposed  facilities.  Comments  should 
also  address  any  effect  on  project  timing 
and  related  cost/benefits.  The  staff  has 
identified  and  evaluated  the  details  of 
the  following  system  alternatives: 

•  The  One-Pipe  System  Alternative, 
which  combines  the  volumes  for  both 
the  Islander  East  Project  and  the 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  Eastern  Long  Island  (ELI) 
Extension  Project  (CP02-5  2-000),  in  one 
pipeline.  This  would  be  an  alternative 
to  building  both  the  ELI  Extension 
Project  and  the  Islander  East  Project, 
using  the  route  for  the  ELI  Extension 
Project  with  additional  modifications. 
This  alternative  would  transport  the 
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total  volume  of  gas  proposed  in  both 
projects,  about  435,000  Mcf  per  day: 

•  The  ELI  System  Alternative,  which 
could  use  the  ELI  Extension  Project 
instead  of  the  Islander  East  Project  to 
deliver  260,000  Mcf  per  day.  in  the 
event  that  the  Commission  decides  that 
there  is  a  market  for  only  one  pipeline 
to  serve  eastern  Lone  Island;  and 

•  The  Long  Islancf  System 
Alternative,  which  combines  both 
Islander  East  and  the  ELI  Extension 
projects  in  a  joint  pipeline  on  Long 
Island  only. 

The  Stan  has  also  examined  eight 
route  alternatives  and  nine  other  route 
variations  to  the  proposed  facilities.  The 
staff  has  recommended  the  use  of  two  of 
the  route  variations  to  minimize  impacts 
on  Branford  Land  Trust  property  in 
Connecticut  and  Core  Preservation 
Areas  of  the  Central  Pine  Barrens  in 
New  York.  See  section  4  of  the  DEIS  for 
details  on  alternatives. 

Comment  Procedures  and  Public 
Meeting 

Any  person  wishing  to  comment  on 
the  DEIS  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  comments  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  2,  PJll.2 

•  Reference  Docket  Nos.  CPOl-384- 
000  and  CPOl-387-000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  May  19,  2002. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
encourages  electronic  filing  of  any 
comments  or  interventions  or  protests  to 
this  proceeding.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.gov  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  a  free  accoimt 
which  can  be  created  by  clicking  on 
"Login  to  File"  and  then  "New  User 
Accoimt." 

We  will  announce  in  a  future  notice, 
the  location  and  time  of  one  local  public 


meeting  in  Connecticut,  and  one  in  New 
York,  to  receive  comments  on  the  DEIS. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  the  DEIS,  a  Final 
Environmental  Impact  Statement  (FEIS) 
will  be  published  and  distributed  by  the 
staff.  The  FEIS  will  contain  the  staff's 
responses  to  timely  comments  filed  on 
the  DEIS. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

Anyone  may  intervene  in  this 
proceeding  based  on  this  DEIS.  You 
must  fije  your  request  to  intervene  as 
specified  above.'  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 

The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  distribution  and  public  inspection 
at:  Federal  Energy  Regulatory 
Commission,  Public  Reference  and  Files 
Maintenance  Branch,  888  First  Street. 
NE.,  Room  2 A,  Washington,  DC  20426, 
(202) 208-1371. 

A  limited  nimiber  of  copies  are 
available  from  the  Public  Reference  and 
Files  Maintenance  Branch  identified 
above.  In  addition,  copies  of  the  DEIS 
have  been  mailed  to  Federal,  state  and 
local  agencies,  public  interest  groups, 
individuals  who  have  requested  the 
DEIS,  newspapers,  and  parties  to  this 
proceeding. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  (202)  208-1088  or  on  the  FERC 
Internet  website  (www.ferc.gov)  using 
the  "RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  fi-om  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  liiik  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  bom  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 


>  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


CIPS  helpline  can  be  reached  at  (202) 
208-2222. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-8128  Filed  4-3-02;  8:45  am] 

BiLUNQ  COM  snr-oi-* 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

Notice  of  Scoping  Meeting  and 
Soliciting  Scoping  Commenta  for  an 
Applicant  Prepared  Environmental 
Aaaeaament  Using  the  Alternative 
Licensing  Process 

March  29.  2002. 

a.  Type  of  Application:  Alternative 
Licensing  Process. 

b.  Project  No.:  11894-001. 

c.  Applicant:  Rugraw,  Inc. 

d.  Name  of  Project:  Lassen  Lodge. 

e.  Location:  The  proposed  Lassen 
Lodge  Hydroelectric  Project  (Project)  is 
located  entirely  on  the  South  Fork  of 
Battle  Creek  in  Tehama  Coimty, 
California.  No  Federal  lands  would  be 
affected. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825{r). 

g.  Applicant  Contact:  Art  Hagood, 
Project  Manager,  Synergies  Energy 
Services,  191  Main  Street  Annapolis, 
MD  21043;  (410)  268-8820; 
ahagood@synergics.com. 

h.  FERC  Contact:  Kenneth  Hogan  at 
(202)  208-0434  or  via  e-mail  at: 
Kenneth.Hogan@ferc.gov. 

'].  Deadline  for  filing  scoping 
comments:  May  28,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Scoping  conunents  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  [http:// 
www.feTC.gov)  imder  the  "e-Filing"  link. 

k.  The  structures  proposed  for  the 
Lassen  Lodge  Hydroelectric  Project  are: 
(1)  a  new  5-foot-high,  80-foot-long 
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reinforced  concrete  diversion  i  -ucture; 
(2)  a  half-acre  reservoir  with  aii 
operating  surface  elevation  of  4,310  feet 
mean  sea  level  (msl);  (4)  an  intake 
structiu«  located  at  the  diversion  dam  to 
include  trash  racks,  fish  screens,  and 
fish  passage  facUities;  (5)  a  19,200-foot- 
long  hurried  penstock  composed  of  a  42- 
inch-diameter,  7,200-foot-long, 
polyethylene  section,  and  a  36  inch 
diameter,  12,000-foot-long  steel  section; 
(6)  a  powerhouse  with  an  installed 
generating  capacity  of  approximately  7 
megawatts  and  a  maximum  hydraulic 
capacity  of  100  cfs;  (7)  a  10-mile-long 
60-kilovolt  transmission  line;  and  (8)  a 
55-foot-long  reinforced  concrete,  box 
culvert  tailrace  discharge  structure. 

1.  Scoping  Process:  Rugraw  Inc. 
(Rugraw)  intends  to  utilize  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  alternative  licensing 
process  (ALP).  Under  the  ALP,  Rugraw 
will  prepare  an  Applicant  Prepared 
Environmental  Assessment  (APEA)  and 
license  appfication  for  the  Lassen  Lodge 
Hydroelectric  Project. 

Rugraw  expects  to  file  with  the 
Commission,  the  APEA  and  the  license 
application  for  the  project  by  October 

2003. 

The  purpose  of  this  notice  is  to  inform 
^'ou  of  the  opportunity  to  participate  in 
the  upcoming  scoping  meetings 
identified  below,  and  to  solicit  your 
scoping  comments. 


«' 

[ 


Scoping  Meetings 

I   Rugraw  and  the  Commission  staff  will 
hold  two  scoping  meetings,  one  in  the 
daytime  and  one  in  the  evening,  to  help 
us  identify  the  scope  of  issues  to  be 
addressed  in  the  APEA. 

The  daytime  scoping  meeting  will 
focus  on  resource  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  public  input.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  one 
or  bo&  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  environmental 
issues  that  should  be  analyzed  in  the 
APEA.  The  times  and  locations  of  these 
.meetings  are  as  follows: 

Daytime  Meeting:  Thursday,  April  25, 
2002,  2  p.m.  until  concluded,  Red  Bluff 
Community  Center  1500  South  Jackson 
Road.  Red  Bluff,  CA  96080. 

Evening  Meeting:  Thursday,  April  25, 
2002,  6  p.m.  until  concluded.  Red  Bluff 
Community  Center  1500  South  Jackson 
Road,  Red  Bluff,  CA  96080. 

To  help  focus  discussions.  Scoping 
Document  1,  prepared  by  Rugraw  in 
coordination  with  the  California  State 
Water  Resources  Control  Board,  was 


mailed  in  March  2002,  outlining  the 
subject  areas  to  be  addressed  in  the 
APEA  to  the  parties  on  the  mailing  list. 
Copies  of  the  SDl  also  will  be  available 
at  Ae  scoping  meetings.  SDl  may  also 
be  viewed  on  the  web  at  http:// 
iwvTV./erc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Based  on  all  written  comments 
received,  a  Scoping  Document  2  (SD2) 
may  be  issued.  SD2  will  include  a 
revised  list  of  issues,  based  on  the 
scoping  sessions. 

Obiectives 

At  the  scoping  meetings,  Rugraw  and 
the  Commission  staff  will:  (1) 
summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
APEA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
APEA,  including  viewpoints  in 
opposition  to,  or  in  support  of,  the 
staff's  preliminary  views;  (4)  determine 
the  resource  issues  to  be  addressed  in 
the  APEA;  and  (5)  identify  those  issues 
that  require  a  detailed  analysis,  as  well 
as  those  issues  that  do  not  require  a 
detailed  analysis. 

Procedures 

The  meetings  vrill  be  recorded  and 
will  become  part  of  the  formal  record  of 
the  Commission  proceeding  on  the 
project. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  Rugraw  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  APEA. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-8131  Filed  4-4-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM9a-1-000] 

Regulatloris  Governing  Off-the-Record 
Communications;  Public  Notice 

March  29,  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 


of  exempt  and  prohibited  off-the-record 
commimications . 

Order  No.  607  (64  FR  51222, 
September  22, 1999)  requires 
Conmiission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  simmiary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  conunimications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  commu4ication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportimity  to 
respond  to  any  facts  of  contentions 
made  in  a  prohibited  off-the-record 
commimication,  and  may  request  that 
the  Commission  place  the  prohibited 
conmiimication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  apphcable 
proceeding  in  accordance  with  Rule 
2010, 18  CFR  385.2010. 
Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  conununication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l){v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  The  documents 
may  be  viewed  on  the  web  at  http:// 
wvnv./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 
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Docket  No. 


1.  Docket  Ho.  RM01 -12-000.  RT01 -2-000,  et  al 

2.  Docket  No.  RM01-12-000,  RT01-2-000,  et  al 

3.  Docket  No.RMOI-12-000,  RT01-2-000,  et  al  .. 
4  Docket  No  RM01-12-000,  RT01-2-000.  etal 

5.  Docket  No.  CP02-45-000   

6.  Project  No.  2342-011   

7.  Project  No.  1354-000 


Date  filed 


0^-13-02 
03-13-02 
03-15-02 
03-15-02 
03-25-02 
03-27-02 
03-28-02 


Presenter  or  requester 


Commission.' 

Commission.2 

Commission.3 

Commission.* 

Terry  Doyle. 

Gloria  Young  Hartman. 

Van  Button. 


'Transcript  of  Midwest  State  Commissioners  Regional  Teteconference  on  Electricity  Mari<et  Design  and  Stnicture  convened  3/13/02  pursuant 

to  the  Commission's  Notice  issued  3/1/02  in  Docket  Nos  RM01 -12-000,  ef  a/  .    .     ,    »,  ^  ^oMino 

2T>anS  of  Southeast  State  Commissioners  RegKxial  Teleconference  conveniBd  3/13A)2  pursuant  to  the  Commisston's  Notice  issued  3/1/02 

'"3^n^Jctiyorwel7em'stSe*C^missKX>ers  RegKxwl  Teleconference  convened  3/15/02  pursuant  to  the  Commission's  Notk»  issued  3/1/02 

'"«^anMnSt^of"the  NorthSt  State  Commissionefs  Regional  Teleconference  convened  3/15A)2  pursuant  to  the  Commissions  Notree  issued  3/ 
1/02  in  Docket  l^os.  RM01-1 2-000,  etal 


Linwood  A.  Watson.  )r.. 

Deputy  Secretary. 

[FR  Doc.  02-8132  Filed  4-3-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00765;  FRL-6830-8] 

Notice  Of  Availability  of  Regional 
Pesticide  Environmentai  Stewardship 
Program  (PESP)  Grants 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMiyiARY:  EPA  is  announcing  the 
availability  of  approximately  $497 
thousand  in  fiscal  year  2002  grant/ 
cooperative  agreement  funds  under 
section  20  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended.  This  funding  is  for  grants 
to  States  and  federally  recognized 
Native  American  Tribes  for  research, 
public  education,  training,  monitoring, 
demonstrations,  and  studies  that 
advance  pesticide  risk  reduction. 
DATES:  Applications  must  be  received 
by  the  appropriate  EPA  Regional  Office 
May  27,  2Q02.  EPA  will  make  its  award 
decisions  by  July  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Your  EPA  Regional  PESP  Coordinator 
listed  under  Unit  V. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general  but  will  be  of  particular 
interest  to  eligible  applicants  who 
include  the  50  States,  District  of 
Columbia,  U.S.  Virgin  Islands, 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  any  agency  or  instrumentality  of 
a  State  including  State  universities,  and 


all  federally  recognized  Native 
American  tribes.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action. 

If  you  have  any  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  your  EPA 
Regional  PESP  Coordinator  listed  under 
UnitV. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  Additional 
information  is  available  on  EPA's  PESP 
website  at  http://www.epa.gov/ 
oppbppdl/PESP/regionalgrants.htm. 

2.  By  mail  or  in  person.  Contact  your 
EPA  Regional  PESP  Coordinator  listed 
under  Unit  V. 

n.  Availability  of  FY'02  Funds 

With  this  publication,  EPA  is 
announcing  the  availability  of 
approximately  $497  thousand  in  grant/ 
cooperative  agreement  funds  for  FY'02. 
The  Agency  has  delegated  grant  making 
authority  to  the  EPA  Regional  Offices. 

m.  Eligible  Applicants 

In  accordance  with  the  Act,  ". . . 
Federal  agencies,  universities,  or  others 
as  may  be  necessary  to  carry  out  the 
purposes  of  the  act, ..."  are  eligible  to 
receive  funding.  Restrictions  on  the 
funds  appropriated  for  this  program 
limit  the  eligible  applicants  to  the  50 
States.  District  of  Columbia.  U.S.  Virgin 


Islands.  Commonwealth  of  Puerto  Rico, 
any  territory  or  possession  of  the  United 
States,  any  agency  or  instrumentality  of 
a  State  including  State  imiversities.  and 
all  federally  recognized  Native 
American  Tribes.  The  term  "State"  in 
this  notice  refers  to  all  eligible 
applicants. 

Local  governments,  private 
universities,  private  nonprofit  entities, 
private  businesses,  and  individuals  are 
not  eligible.  EPA  encourages 
organizations  excluded  fi^m  applying 
directly  are  encouraged  to  work  with 
eligible  applicants  in  developing 
proposals  that  include  them  as 
participants  in  the  projects.  Contact 
yovu^  EPA  Regional  PESP  Coordinator 
for  assistance  in  identifying  and 
contacting  eligible  applicants. 

IV.  Activities  and  Criteria 

A.  Activities 

The  goal  of  PESP- is  to  reduce  the  risks 
associated  with  pesticide  use  in 
agricultural  and  non-agricultural 
settings  in  the  United  States.  The 
purpose  of  the  grant  program  is  to 
support  projects  that  address  this  goal. 
Pesticide  pollution  prevention, 
integrated  pest  management  (IPM),  IPM 
in  schools,  children's  health  issues 
related  to  pesticides,  and  those  research 
methods  for  documenting  IPM  adoption 
or  the  reduction  of  risks  associated  with 
changes  in  pesticide  use  will  receive 
priority  consideration.  Other  projects 
will  be  considered  as  they  complement 
these  goals  through  public  education, 
training,  monitoring,  demonstrations, 
and  other  activities. 

EPA  specifically  seeks  to  build  State 
and  local  IPM  capacities  or  to  evaluate 
the  economic  feasibility  of  new  IPM 
approaches  at  the  state  level  (i.e.. 
innovative  approaches  and 
methodologies  that  use  application  or 
other  strategies  to  reduce  tiie  risks 
associated  with  pesticide  use).  State 
projects  might  focus  on,  for  example: 
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•  Researching  the  effectiveness  of 
multimedia  communication  activities 
for,  including  but  not  limited  to: 
Promoting  local  IPM  activities, 
providing  technical  assistance  to 
pesticide  users;  collecting  and  analyzing 
data  to  target  outreach  and  technical 
assistance  opportunities;  developing 
measures  to  determine  and  document 
progress  in  pollution  prevention;  and 
identifying  regulatory  and  non- 
regulatory  barriers  or  incentives  to 
pollution  prevention. 

•  Researching  methods  for 
establishing  IPM  as  an  environmental 
management  priority,  establishing 
prevention  goals,  developing  strategies 
to  meet  those  goals,  and  integrating  the 
ethic  within  both  governmental  and 
non-governmental  institutions  of  the 
State  or  region. 

•  Initiating  research  or  other 
projects  that  test  and  support: 
innovative  techniques  for  reducing 
pesticide  risk  or  using  pesticides  in  a 
way  to  reduce  risk,  and  innovative 
application  techniques  to  reduce  worker 
and  environmental  exposure. 

A  list  of  projects  funded  since  FY 
1998  may  be  obtained  at  http:// 
www.epa.gov/oppbppdl/PESP/ 
regional_grants.htm  or  from  yoiu 
Regional  PESP  Coordinator. 

B.  Criteria 

EPA  Regional  Offices  are  responsible 
for  the  solicitation,  screening,  and 
selection  of  proposals  for  funding  a 
generic  request  for  proposal  will  be 
available  on  EPA's  website  on  or  before 
April  11.  2002  at  http://wvfcrw.epa.gov/ 
oppbppdl/PESP/regional_grants.htm. 
Interested  applicants  must  contact  the 
appropriate  EPA  Regional  PESP 
Coordinator  to  obtain  specific 
instructions,  Regional  criteria,  guidance, 
and  format  for  submitting  proposals. 
•  Proposals  will  be  evaluated  based  on  the 
following  criteria: 

1.  Qualifications  and  experience  of 
the  applicant  relative  to  the  proposed 
project. 

•  Does  the  applicant  demonstrate 
experience  in  the  field  of  the  proposed 
activity? 

•  Does  the  applicant  have  the 
properly  trained  staff,  facilities,  or 
infrastructure  in  place  to  conduct  the 
project?  ^ 

2.  Consistency  of  proposal  with  the 
risk  reduction  goals  of  PESP. 

j    3.  Does  the  project  provide  for  a 

quantitative  or  qualitative  evaluation  of 

achieving  the  stated  goals. 

I    •    Is  the  project  designed  in  such  a 

'way  that  it  is  possible  to  measure  and 

document  the  results  quantitatively  and 

qualitatively? 


•    Does  the  applicant  identify  the 
method  that  will  be  used  to  measure 
and  document  the  results  quantitatively 
and  qualitatively? 

4.  Likelihood  the  project  can  be 
replicated  to  benefit  other  communities 
or  the  product  may  have  broad  utility  to 
a  widespread  audience.  Can  this  project, 
taking  into  account  typical  staff  and 
financial  restraints,  be  replicated  by 
similar  organizations  in  different 
locations  to  address  the  same  or  similar 
problem? 

C.  Progmm  Management 

.   The  awarding  of  FY'02  funds  will  be 
managed  through  the  EPA  Regional 
Offices.  Quality  Assurance/Quality 
Control  plans  may  be  required, 
depending  on  the  nature  of  the  project 
and  the  data  collected.  Contact  your 
Regional  PESP  Coordinator  for  more 
information  about  this  requirement. 

V.  Regional  PESP  Coordinators 

Region  I  (Connecticut,  Massachusetts, 
Maine,  New  Hampshire,  Rhode  Island, 
Vermont) 

Andrea  Szylvian,  1  Congress  St.,  Suite 
1100  (CPT),  Boston,  MA  02114-2023. 
Telephone:  (617)  918-1198,  e-mail: 
szylvian.andrea@epa.gov. 
Region  n  (New  York,  New  Jersey,  Puerto 
Rico,  Virgin  Islands) 

Tara  Masters,  Raritan  Depot,  2890 
Woodbridge  Ave  (MS-500),  Edison,  NJ 
08837-3679.  Telephone:  (732)  906- 
6183,  e-mail:  mastera.tara@epa.gov. 
Region  III  (Delaware,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia, 
District  of  Columbia) 

Fatima  El-Abdaoui,  1650  Arch  St. 
(3WC32),  Philadelphia,  PA  19103-2029. 
Telephone:  (215)  814-2129,  e-mail:  el- 
abdaoui.fatima@epa.gov. 
Region  IV  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee) 

Troy  Pierce,  61  Forsyth  St  SW. 
Atlanta,  GA  30303-8960.  Telephone: 
(404)  562-9016,  e-mail: 
pierce.troy@epa.gov. 
Region  V  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin) 

Heather  McDonald,  77  W  Jackson 
Blvd  (DT-8I),  Chicago,  IL  60604-3507. 
Telephone:  (312)  886-3572,  e-mail: 
mcdonald.heather@epa.gov. 
Region  VI  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma.  Texas)      ' 

Jerry  Collins.  1445  Ross  Ave..  Suite 
1200  (6PD-P),  Dallas,  TX  75202-2733. 
Telephone:  (214)  665-7562,  e-mail: 
collins.jerry@epa.gov. 
Region  VII  (Iowa,  Kansas,  Missouri, 
Nebraska)  ■ 

Brad  Horchem,  901  N  5th  St., 
(WWPDPEST),  Kansas  City,  KS  66101. 
Telephone:  (913)  551-7137,  e-mail: 
horchem.brad@epa.gov.      ^ 


Region  VIII  (Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming) 

Peg  Perreault,  999  18th  St..  Suite  300, 
(8P-P3T),  Denver,  CO  80202-2466. 
Telephone:  (303)  312-6286.  e-mail: 
perreault.  peg@epa.gov . 
Region  IX  (Arizona,  California,  Hawaii, 
Nevada,  American  Samoa,  Guam) 

Paul  Feder.  75  Hawthorne  St  (CMD-1). 
San  Francisco,  CA  94105,  Telephone: 
(415)  947-4160,  e-mail: 
feder.paul@epa.gov. 
Region  X  (Alaska,  Idaho,  Oregon, 
Washington) 

Karl  Ame,  1200  6th  Ave  (ECO-084). 
Seattle.  WA  98101.  Telephone:  (206) 
553-2576,  e-mail:  ame.karl@epa.gov. 


List  of  Subjects 

Environmental  protection,  Pesticides. 

Dated:  March  28,  2002. 
|anet  L.  Andersen, 
Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 
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ENViRONiMENTAL  PROTECTION 
AGENCY 

[OPPTS-51985;  FRL-6830-41 

Certain  New  Chemicals;  Receipt  and 
Status  information 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
ACTION:  Notice. 


SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufactiire  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  itom  February  14, 
2002  to  February  28,  2002,  consists  of 
the  PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  imder  TSCA 
section  5  during  this  time  period.  The 
"S"  and  "G"  that  precede  the  chemical 
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names  denote  whether  the  chemical 
idenity  is  specific  or  generic. 
DATES:  Comments  identified  by  the 
docket  control  number  OPPTS-51985 
and  the  specific  PMN  number,  must  be 
received  on  or  before  May  6,  2002. 
AOORESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-51985  and  the  specific  PMN 
number  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Barbara  Cunningham,  Acting  Director, 
Environmental  Assistance  Division. 
Office  of  Pollution  Prevention  and 
Toxics  (7408M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  IX:  20460; 
telephone  number:  (202)  554-1404;  e- 
mail  address:  TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  dociunents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations","  Regulations 
and  Proposed  Rules,  and  then  look  up 
the  entry  for  this  docxunent  under  the 
"Federal  Register — Environmental 
Docximents."  You  can  also  go  directly  to 
the  Federal  Register  Ustings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51985.  The  official  record 
consists  of  the  docvunents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 


information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  docvunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  any  test 
data  submitted  by  the  Manufacturer/ 
Importer  is  available  for  inspection  in 
the  TSCA  Nonconfidential  Information 
Center,  North  East  Mall  Rm.  B-  607, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  Center  is  open 
from  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  of  the  Center  is  (202) 
260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 


You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-51985  and  the 
specific  PMN  niunber  in  the  subject  line 
on  the  first  page  of  your  response. 

1.  By  mail.  Submit  yoiu  conunents  to: 
Docimient  Control  Office  (7407M). 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428,  1201  Constitution 
Ave.,  NW.,  Washington,  DC.  The  DCO  is 
open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPPTS-51985 
and  the  specific  PMN  number. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 


D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociiment  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
doomient. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import]  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 


periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  bom  February  14, 
2002  to  February  28,  2002,  consists  of 
the  PMNs  pending  or  expired,  and  the 
notices  of  conunencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  diuing  this  time  period. 


m.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  If  you  are  interested  in 
information  that  is  not  included  in  the 
following  tables,  you  may  contact  EPA 
as  described  in  Unit  n.  to  access 
additional  non-CBI  information  that 
may  be  available.  The  "S"  and  "G"  that 
precede  the  chemical  names  denote 


whether  the  chemical  idenity  is  specific 
or  generic. 

In  table  I  of  this  imit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 
CBI)  on  the  PMNs  received  by  EPA 
during  this  period:  the  EPA  case  number 
assigned  to  the  PMN;  the  date  the  PMN 
was  received  by  EPA;  the  projected  end 
date  for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


Case  No. 


P-02-0354 
P-02-0355 

P-02-0356 
P-02-O358 
P-02-0359 


P-02-0360 


Received 
Date 


02/14/02 
02/14/02 

02/14/02 
02/14/02 
02/15/02 


02/15/02 


P-02-0361 

02/15/02 

P-O2-0362 

02/15/02 

P-02-0363 

02/19/02 

P-02-0364 

02/19/02 

P-02-0365 

02/19/02 

P^2-0366 

02/19/02 

P-02-0367 

02/19/02 

P-02-0368 

02/19/02 

P-02-0369 

02/19/02 

P-02-0370 

02/19/02 

P-02-0371 

02/20/02 

P-02-0372 

02/20/02 

P-02-0373 

02/20/02 

P-02-0374 

02/20/02 

P-02-0375 

02/20/02 

P-02-0376 

02/20/02 

P-02-0377 

02/20/02 

■ 

P-02-0378 

02/20/02 

I.  55  Premanufacture  Notices  Received  From:  02/14/02  to  02/28/02 


Projected 

Notice 
End  Date 


05/15/02 
05/15/02 

05/15/02 
05/15/02 
05/16/02 


05/16/02 


05/16/02 


05/16/02 

05/20/02 

05/20/02 

05/20/02 

05/20/02 

05/20/02 
05/20/02 
05/20/02 
05/20/02 


05/21/02 
05/21/02 

05/21/02 
05/21/02 
05/21/02 

05/21/02 
05/21/02 


05/21/02 


Manufacturer/Importer 


CBI 
CBI 

CBI 
CBI 

CIBA  Specialty  Chemi- 
cals Corporation 


AOC  L.L.C. 


The  Prince  Manufac- 
turing Company 


CBI 

CBI 

CBI 

CBI 

CBI 

CBI 
CBI 

Solatia  Inc. 
AOC,  LLC 


BASF  Corporation 
CBI 

CBI 
CBI 
CBI 

CBI 

H.B.  Fuller  Company 


H.B.  Fuller  Company 


Use 


(G)  Surfactant 

(G)    Saturation    resin   for    structural 

composites 
(G)  Additive  for  paint 
(G)  Chain-terminating  agent 
(G)  Textile  dye 


(8)  Polyester  component  for  sheet 
molding  compound  for  plastic  parts; 
polyester  component  for  bulk  mold- 
ing compound  for  plastic  parts 

(8)  Onecoat  resin  for  tpo's;  adhesives 
for  tpo's 


(G)  Product  is  a  component  in  a  lubri- 
cant blend  with  final  use  in  the 
plastics  industry 

(G)  Polymeric  chromophore 

(G)  Polymeric  chromophore 

(G)  Polymeric  chromophore 

(G)  Polymeric  chromophore 

(G)  Chemical  intermediate 

(G)  Chemical  intermediate 

<8)  Curing  resin  for  industrial  coatings 

(8)  Polyester  component  for  filament 

winding    of    fiberglass    reinforced 

plastic  parts 

(G)  Pick-up  truck  bed  liner 

(8)  Reactive  dyestuff  for  the  cotor- 

ation  of  cellulosk:  fiber  materials 
(G)  Open,  non  dispersive  (dye) 
(G)  Adhesion  promoter 
(8)  Reactive  dyestuff  for  the  cokx- 

ation  of  cellulosic  fiber  materials 
(G)  Lubricant  additive 
(8)  Pleat  bonding  adhesive  for  air  and 

oil  filters;  adhesive  and  coating  for 

textiles 
(8)  Pleat  bonding  adhesives  for  air 

and  oil  filters;  adhesive  and  coating 

for  textile 


Chemk^al 


(G)  Acrylk:  polymer 

(G)  Polymer  with  phend-bisphenol- 
formaWehyde 

(G)  Aliphatk;  benzoate  ester 

(G)  Alky!  xanthate 

(G)  Substituted  pyridine  coupled  with 
diazotized  substituted 

nitrobenzonitrile,  diazotized  sub- 
stituted benzenamine  and  sut)- 
stituted  pyridlnecarbonitrile 

(8)  Hexanedktk;  acid  (9ci)  polymer 
with  2,2-dimethyl-1,3-propanedk)l, 
1 ,2-ethanediol  and  2.5-furandione 

(8)  2-propenorc  acid,  2-methyl-,  poly- 
mers with  chlorinated  maleic  anhy- 
dride-polypropylene reaction  prod- 
ucts, cyclohexyl  methacrylate  and 
me  methacrylate 

(G)  Mixed  alkyl  phosphate  esters 
alkoxylated 

(G)         Polyalkoxyfated         aromatk; 

chromophore 
(G)         Polyalkoxylated         aromatk: 

chroniophore 
(G)         Polyalkoxylated         aromatk: 

chromophore 
(G)         Polyalkoxylated         aromatk; 

chromophore 
(G)  Polyalkoxylated  phenol  derivative 
(G)  Polyalkoxylated  phenol  derivative 
(G)  Modified  epoxy  resin 
(8)  1 ,3-benzenedk:art)0xylk:  ackj  (9ci) 

polymer  with  1 ,4- 

benzer>edk:art>oxylk:      ack],      2,5- 

furandk>ne,  2,2Voxybis(ethanol)  and 

1 ,2-propanedk)l 
(G)  Ipdi  prepolymer 
(G)  Bifunctk>nal  reactive  azo  dye 

(G)  Anthracene  dyestuff 

(G)  Chlorinated  polyester 

(G)  Bifunctk>nal  reactive  azo  dye 

(G)  Fatty  acid  ester 
(G)  Potyamide 


(G)  PolyamkJe 


«  «  *     a        .«■ 


onnn  /KTmA^mmm 
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I.  55  PREH4ANUFACTURE  NOTICES  RECEIVED  FROM:  02/14/02  TO  02/28/02-Continued 


Case  No. 


P-02-0379 


P-02-0380 


P-02-0381 

P-02-0382 
P-02-0383 


P-02-0384 


P-02-0385 


P-02-0386 
P-02-0387 

P-02-0388 

P-02-0389 
P-02-0390 
P-02-0391 

P-02-0392 


Received 
Dale 


P-C2-0393 

P-02-0394 
P-02-0395 

P-02-0396 

P-02-0397 
P-O2-039e 
P-02-0399 

P-02-0400 


02/20/02 


02/20/02 


02/21/02 

02/21/02 
02/21/02 


02/21/02 


02/21/02 


02/22/02 
02/22/02 

02/25/02 

02/25/02 
02/25/02 
02/25/02 

02/25A)2 


02/25/02 

02/25/02 
02/26/02 

02/25/02 

02/25/02 
02/25/02 
02/25/02 

02/25A)2 


Projected 

Notice 
End  Date 


05/21/02 
05/21/02 

05/22/02 

05/22A)2 
05/22/02 

05/22/02 

05/22/02 


05/23/02 
05/23/02 

05/26A)2 

05/26/02 
05/26/02 
05/26/02 

05/26A)2 


P-02-0401       02/25/02 


P-02-0402 


P-02-0403 
P-02-0404 

P-02-0405 
P-02-0406 
P-02-0407 
P-02-0408 


Q212SIQ2 


02/28^2 
02/28/02 

02/28/02 
02/28/02 
02/28/02 
02/28/02 


05/26/02 

05/26A32 
05/27/02 

05/26/02 

05/26/02 
05/26/02 
05/26/02 

05/26/02 

05/26/02 

05/26/02 


05/29/02 
05/29A)2 

05/29/02 
05/29/02 
05/29/02 
05/29/02 


Manufacturer/Importer 


H.B.  FuHer  Company 


H.B.  Fulter  Company 


Soiutia  Inc. 

CBI 

E.I.  Du  pont  de  Ne- 
mours and  Com- 
pany -  Dupont  Nylon 

E.I.  Du  pont  de  Ne- 
mours and  Com- 
pany -  Dupont  Nylon 

E.I.  Du  pont  de  Ne- 
mours and  Com- 
pany -  Dupont  Nylon 

CBI 

Soiutia  Inc. 

CBI 

CBI 
CBI 
Specialty  Fertilizer 

Products  LLC 
Loctite  Corporation 


Use 


Chemical 


Specialty  Fertilizer 
Products  LLC 

CBI 

CBI 

CBI 

CBI 
CBI 
CBI 

CBI 

CBI 

CBI 


Hercules  irK»rporated 
CBI 

CBI 

CBI 

3m  company 

Ciba  specialty  chemi- 
cals Corporation, 
textile  effects 


(S)  Pleat  bonding  adhesive  for  air  and 
oil  filters;  adhesives  aixl  coating  for 
textiles 

(S)  Pleat  bonding  adhesive  for  air  oil 
filters,  adhesive  and  coating  for  tex- 
tiles 

(S)  Curing  resin  for  industrial  can 
coatings 

(G)  Petroleum  lubricant  additive 

(S)  Polyurettiane  morKxner  polyester 
monomer,  fragrarwe  intermediate 

(S)  Potyurethane  monomer;  polyester 
monomer;  fragrance  intermediate 

(S)  Polyurethane  monomer  polyester 
monomer;  fragrance  intermediate 

(G)  Open,  non-dispersive  use 

(S)  Defoamer  for  watertx)me  emul- 
sion paints  and  adhesives 

(S)  Intermediate  used  in  the  manufac- 
ture of  photoresist  raw  materials 

(G)  An  open  non-dispersive  use 

(G)  Softening  of  cellulose 

(G)  Fertilizer  dust  control  coating  and 
agronomic  enhancement  product 

(S)  A  component  of  adhesive  formula- 
tions lor  general  Industrial  Ixxiding 
applications 


(G)  Intermediate  for  chemical  used  as 
fertilizer  dust  control  coating  and 
agrorxMTiic  enharx»ment  product 

(S)  Raw  material  used  In  a 
photoresist  formulation 

(G)  Chemical  Intermediate 


(S)  Raw  material  for  use  in  fra- 
grances for  soaps  and  household 
personal  care  products 

(S)  Slloxane  polymer  used  as  an  in- 
termediate for  another  polymer 

(S)  Slloxane  polymer  used  as  a  raw 
material  In  photoresist 

(G)  Uv/eb  curing  agent  (all  cat- 
egories) 

(G)  Uv/eb  curing  agent  (all  cat- 
egories) 

(G)  Uv/eb  curing  agent  (all  cat- 
egories) 

(G)  Uv/eb  curing  agent  (all  cat- 
egories) 

(G)  Papermaking  chemical 

(S)  Coating  for  papertx>ard  stock 

(G)  An  open,  non-dispersive  use 

(G)  Corrosion  Inhibitor 

(S)  Cross  linker 

(S)  Exhaust  dyeing  of  polyester  fibers 


(G)  Polyamkle 
(G)  Polyamkle 

(G)  Polyester  resin 

(G)  Alkylbenzene  sulfonate 
(S)  1,4-cyck)dodecanediol* 

(S)  1,5-cyck>dodecanedlol 

(S)  1,6-cyck>dodecanediol 


(G)  /Vcrylk:  polymer 
(G)  Modified  alkyd  resin 

(G)  Arylsulfonium  compound 

(G)  Alkyd  resin 

(G)  Fatty  acid,  alkanolamine  ester 

(G)  Maiek:  add  salt  copolymer 

(S)  Polyloxy(methyl-1,2- 

ethanedlyl)],alpha-[l[3- 
(trimethoxysily- 
l)propyllamlno)cart)onyl]-omega- 

(trimethoxysily- 
l)propyllamlnolcarbonyt]oxy]- 
(G)  Maleic  acid  salt  copolymer 


(G)  Arylsulfonium  compound 

(G)  Cyciohexene-carboxylic  acid,  [(di- 
propenylamJno)cart>onyl]-,sodlum 
salt,  (1r,6r)-rel- 

(G)  Aliphatk:  substituted  amide 


(G)  Slloxane  polymer 

(G)  Bkxked  slloxane  polymer 

(S)  Butanedk>k:  acid,  (tetrapropenyl)-, 

mono{2-[(1  -oxo-2-pro- 

penyl)oxy]ethyl]ester 
(S)  Butanedk)ic  ackl,  (tetrapropenyl)-, 

mono{2-[(2-methyl-1  -oxo-2-pro- 

penyl)oxy}ethyl  ester 
(S)      Butanediolc      acid,      octenyl-, 

mono(2-[(1  -oxo-2-pro- 

penyl)oxy]ethyl]  ester 
(S)      Butanedlok:      acid      octenyl-, 

mono{2-[(2-methyl-1  -oxo-2-pro- 

penyl)oxy]ethyl]  ester 
(G)  Imidazolium  salt 
(G)  Aliphatic  polyester  polyurethane 

with  tertiary  amine 
(G)  Polyester-type  polyurethane 
(G)  /^cetaldehyde  based  polymer 
(G)  Urethane  acrylate 
(G)  Acetamkte,  substituted  alkylamlno 

pfienyl  azo  substituted  Isoindole 
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I.  55  Premanufacture  NOTICES  RECEIVED  FROM:  02/14/02  TO  02/28/02— Continued 


Case  No. 


P-02-0409 


Received 
Date 


02/28/02 


Projected 

Notrce 
End  Date 


05/29/02 


Manufacturer/Importer 


Clba  specialty  chemi- 
cals Corporation, 
textile  effects 


Use 


(S)  Exhaust  dyeing  of  polyester  fibers 


Chemical 


(G)  Acetamlde,  substituted 

methoxyalkylamino  phenyl  azo  sub- 
stituted Isoindole 


In  table  II  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 


CBI)  on  the  Notices  of  Commencement 
to  manufacture  received: 


II.  37  NOTICES  OF  COMMENCEMENT  FROM:  02/14/02  TO  02/28/02 


Case  No. 


P-00-0187 

P-00-0560 

P-00-0561 

P-00-0562 

P-00-0563 

P-00-t144 

P-01-0254 

P-01-0340 

P-01-0479 

P-01-0502 

P-01-0633 

P-01-0649 

P-01-0735 

P-01-0758 

P-01-0804 

P-01-0834 

P-01-0837 

P-01-0892 

P-01-0914 

P-01-0915 

P-01-0916 

P-01-0917 

P-01-0927 

P-02-0001 

P-02-0016 
P-02-0026 
P-02-0032 
P-02-0044 
P-02-0055 


P-02-0096 
P-94-1653 
P-94-2134 
P-96-1704 
P-98-0781 
P-98-1067 
P-99-0407 
P-99-0676 


Received  Date 


02/28/02 
02/27/02 
02/27/02 
02/27/02 
02/27/02 
02/27/02 
02/22/02 
02/14/02 
02/26/02 
02/22/02 
02/27/02 
02/28/02 
02/20/02 
02/28/02 
02/14/02 
02/15/02 
02/15/02 
02/27/02 
02/20/02 
02/20/02 
02/20/02 
02/22/02 
02/20/02 
02/19/02 

02/26/02 
02/28/02 
02/21/02 
02/27/02 
02/15/02 


02/22/02 
02/28/02 
02/27/02 
02/14/02 
02/28/02 
02/26/02 
02/26/02 
02/21/02 


Commencement/ 
Import  Date 


02/21/02 
01/14/02 
01/14/02 
01/14/02 
01/14/02 
01/16/02 
12/12/01 
01/07/02 
02/07/02 
02/11/02 
01/27/02 
02/17/02 
01/17/02 
02/11/02 
01/12/02 
01/30/02 
02/01/02 
01/08/02 
01/14/02 
01/14/02 
01/14/02 
02/14/02 
01/14/02 
02/05/02 

02/07/02 
01/17/02 
01/29/02 
02/05/02 
02/12/02 


02/19/02 
02/01/02 
01/18/02 
12/20/01 
01/28/02 
02/17/02 
01/19/02 
01/20/02 


Chemk:al 


(G)  Ethoxyyiated  phenol,  styrenated 

(G)  Acrylk:  emulsion  polymer 

(G)  Acrylc  emulsion  polymer 

(G)  Acrylic  emulsion  polymer 

(G)  Acrylic  emulsion  polymer 

(G)  Unsaturated  alkyl  acid 

(G)  Epoxy  urethane  acrylate 

(S)  9-octadecenok:  acid,  12-(benzoyloxy)-,  hexadecyl  ester,  [r-(z)]- 

(G)  Dodecyl  4-methoxybenzene  derivative 

(G)  Polyesterimide  resin,  based  on  thek: 

(G)  Aliphatk:  thermoplastk:  polyurethane 

(G)  Organometalllc  complex 

(G)  Polyamldelmide  polymer  -      " 

(G)  Organo  silane  ester 

(G)  Substituted  cartxxyle 

(G)  Aliphatk:  ester  of  dicarboxylic  acid 

(G)  Aliphatk:  ester  of  dkarboxylk:  acid 

(G)  Polymer  of  substituted  aromatk;  olefins  and  aliphatic  olefins 

(G)  Acrylk:  polymer 

(G)  Acrylk:  polymer 

(G)  Acrylic  polymer 

(G)  Methacryllc  polymer 

(G)  Polycarbonate  and  polyester-type  polyurethane 

(G)  /Vcrylk:  polymer  on  the  basis  of  methyl  methacrylate  and  n-butyl  methacry- 

late 
(G)  Fluorochemical  urethane 

(G)  Mixed  aliphatic  substituted  bis-p-phenylene  diurea 
(G)  Aromatic  thiophene  derivative 
(G)  Copper  phthalocyanlne  derivative 
(G)        Dioic        acid,        polymer        with        (substituted)dlol,        hydrazine, 

hydroxypoly[(substltuted)diyl],      (substltuted)propanok:     acid     and     [(sub- 

stltuted)cyclohexane],  compd.  with  (substituted)amlne 
(G)  Acid  functional  acrylic  polymer 
(G)  Aromatic  polyisocyanate 
(G)  Polyalphaoleflns 
(S)  8-decene-3,  5-dione,4,6,9-trimethyl- 
(G)  Fluorinated  amine  oxkle 
(G)  Acrylated  urethane 
(G)  Polyester  acrylate 
(G)  Ethylene  interpolyroer  


List  of  Subjects 

Environmental  protection,  Chemicals, 
Premanufacturer  notices. 

Dated:  March  20,  2002. 
Mary  Louise  Hewlett, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  02-8157  Filed  4-3-02;  8:45  am) 
BHJJNG  CODE  esao-so-s 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 
Previously  Announced  Date  &■  Time: 
Tuesday,  April  9,  2002,  Meeting  Closed 
to  the  Public.  This  Meeting  Has  Been 
Rescheduled  for  Wednesday,  April  10, 
2002. 


DATE  &  TIME:  Wednesday,  April  10,  2002 

at  10  A.M. 

place:  999  E  Street,  N.W.,  Washington, 

D.C. 

STATUS:  This  Meeting  Will  Be  Closed  To 

The  Public. 

n^MS  TO  BE  DISCUSSED: 

Compliance  matters  piusuant  to  2 
U.S.C.  437  g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 
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Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 

£adiires  or  matters  affecting  a 
cular  employee. 
&  -nME:  Thursday,  April  1 1 ,  2002 

at  10  A.M. 

PLACE:  999  E  Street.  N.W.,  Washington, 

D.C.  (Ninth  Floor) 

STATUS:  This  Meeting  Will  Be  Open  To 

The  Public. 

rTEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Report  of  the  Audit  Division  on 
McCain  2000.  Inc.  and  McCain  2000 
Compliance  Committee,  Inc. 

Draft  Advisory  Opinion  2002-03: 
Green  Party  of  Ohio  by  Paul 
Chunouchelle,  Convener. 

Rulemaking  Plan  to  Implement  the 
Bipartisan  Campaign  Reform  Act  of 
2002;  Revised  Regulations  Priorities. 

Statement  of  Policy  Regarding  Party 
Committee  Coordinated  Expenditxires. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer. 
Telephone:  (202)  694-1220. 

Mary  W.  Dove. 

Secretary  of  the  Commission. 

(FR  Doc.  02-8350  Filed  4-2-02;  3:31  pml 

aiLijNO  cooe  s7is-oi-m 


FEDERAL  HOUSING  RNANCE  BOARD 

[No.  2002-N-4] 

Notice  of  Public  Hoaring  on  Federal 
Home  Loan  Bank  Capital  Plana 

agency:  Federal  Housing  Finance 

Board. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federal  Housing  Finance  Board 
(Finance  Board)  will  hold  the  following 
public  hearing: 

Time  and  Date  of  Hearing:  2  p.m., 
Thursday,  April  11,  2002. 

P7ace:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington.  DC  20006. 

Agenda:  Finance  Board  staff  currently 
is  reviewing  the  proposed  capital  plans 
submitted  by  the  Federal  Home  Loan 
Banks  (Banks)  to  the  Finance  Board  for 
approval,  pursuant  to  the  requirements 
of  the  Gramm-Leach-Blilely  Act  and  the 
Finance  Board's  capital  regulation.  The 
purpose  of  this  hearing  is  to  provide  an 
opportunity  for  the  Banks  that  choose  to 
participate  in  the  hearing  to  clarify  how 
proposed  capital  plans  are  consistent 
with  the  cooperative  structure  of  the 
Bank  System  and  provide  liquidity  for 


Bank  members  in  a  safe  and  Sound 
manner.  Public  testimony  at  the  hearing 
will  be  limited  to  presentations  by  Bank 
presidents  or  Bank  board  of  directors 
chairpersons.  Testimony  prepared  by  a 
Bank  for  public  delivery  at  the  hearing 
should  be  submitted  in  writing  to  the 
Finance  Board  by  2  p.m.,  Tuesday,  April 
9,  2002. 

Other  individuals  or  organizations 
interested  in  commenting  on  the  Banks' 
proposed  capital  plans  may  do  so  by 
submitting  their  comments  in  writing  to 
the  Finance  Board  prior  to  April  11. 
2002. 

Status:  This  hearing  will  be  open  to 
the  public. 

ADDRESSES:  Send  testimony  and 
comments  to  Elaine  L.  Baker,  Secretary 
to  the  Board,  by  electronic  mail  to 
bakere®fhfb.gov,  or  by  regular  mail  to 
the  Federal  Housing  Finance  Board, 
1777  F  Street,  NW.,  Washington,  DC 
20006.  Comments  will  be  available  for 
public  inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
202-408-2837  or  Thomas  D.  Casey, 
Counsel  to  the  Chairman,  202-408- 
2957. 

Dated:  April  2.  2002. 
James  L.  Bothwell, 

Managing  Director. 

[FR  Doc.  02-8276  Filed  4-3-02;  8:45  am] 

B«.UNO  cooe  •72S-02-P 


FEDERAL  RESERVE  SYSTEM 

Ctiange  In  Bank  Control  NoUcea; 
Acquialtlon  of  Sharea  of  Bank  or  Bank 
HoMIng  ComfMuilea 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  18, 
2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
1000  Peachtree  Street,  N.E.,  Atlanta, 
Georgia  30309-4470: 


1.  Daniel  Enrique  Dosoretz.  Victor  J. 
Dosoretz  and  Howard  Michael 
Sheridan,  all  of  Fort  Myers,  Florida;  to 
acquire  additional  voting  shares  of 
Edison  Bancshares,  Inc.,  Fort  Myers, 
Florida,  and  thereby  indirectly  acquire 
additional  voting  shares  of  Edison 
National  Bank,  Fort  Myers,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  29,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-8096  Filed  4-3-02;  8:45  am] 

BIUJNO  COOE  «210-01-« 


FEDERAL  RESERVE  SYSTEM 

Fornurtiona  of,  Acqulamona  by,  and 
Mergera  of  Bank  HoMIng  Companlea 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  apphcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained  ' 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  29,  2002. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consiuner 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  First  Financial  ofRenton,  Inc., 
Renton,  Washington,  and  First  Financial 
Holdings,  MHC,  Renton,  Washington;  to 
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become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  First  Savings  Bank  of  Renton, 
Renton,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  29.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-8097  Filed  4-3-02;  8:45  am] 

BILUNG  COOE  6210-01-S 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunahine  Act  Meeting 

TIME  AND  date:  10  a.m.  (EDT),  April  15, 

2002. 

PLACE:  4th  Floor,  Conference  Room 

4506, 1250  H  Street,  NW.,  Washington, 

DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
March  18,  2002,  Board  member  meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

3.  Review  of  Arthur  Andersen  annual 
financial  audit. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  A^rs,  (202)  942-1640. 

Dated:  April  2,  2002. 
Elizabeth  S.  Woodruff, 
Secretary  to  the  Board,  Federal  Retirement 
Thrift  Investment  Board. 
[FR  Doc.  02-8258  Filed  4-2-02;  12:57  pm] 
BftUNG  COOE  6760-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Health 

Notkse  of  Meeting;  Interagency  Autlam 
Coordinating  Committee 

The  National  Institutes  of  Health 
(NIH)  hereby  announces  a  meeting  of 
the  Interagency  Autism  Coordinating 
Committee  (lACC)  to  be  held  on  May  24, 
2002,  on  the  NIH  campus  in  Bethesda, 
Maryland. 

The  Children's  Health  Act  of  2000 
(Pub.  L.  106-310),  Title  I,  Section  104, 
mandated  the  establishment  of  an 
Interagency  Autism  Coordinating 
Committee  (LACC)  to  coordinate  autism 
research  and  other  efforts  within  the 
Department  of  Health  and  Himian 
Services  (DHHS).  In  April  2001, 
Secretary  Tommy  Thompson  delegated 
the  authority  to  establish  the  LACC  to 
the  NIH.  The  National  Institute  of 
Mental  Health  (NIMH)  at  the  NIH  has 


been  designated  the  lead  for  this 
activity. 

The  LACC  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  contact  person  listed  below  in 
advance  of  the  meeting. 

Name  of  Committee:  Interagency  Autism 
^  Coordinating  Committee. 

Date:  May  24,  2002. 

Time:  9  a.m.  to  4:30  p.m. 

Agenda:  Discussion  of  autism  activities 
across  Federal  agencies. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10  (6th  floor),  Bethesda,  Maryland 
20892. 

Contact  Person:  Steve  Foote,  Ph.D., 
Director,  Division  of  Neuroscience  &  Basic 
Behavioral  Science,  National  Institute  of 
Mental  Health,  NIH,  6001  Executive 
Boulevard,  Room  7204,  MSC  9645,  Bethesda. 
Maryland  20892.  Email:  sfllOw@nih.gov. 
Phone:  301-443-3563. 

Any  member  of  the  public  interested 
in  presenting  oral  comments  to  the 
committee  may  notify  the  contact 
person  listed  on  this  notice  at  least  5 
days  in  advance  of  the  meeting. 
Interested  individuals  and 
representatives  of  organizations  may 
submit  a  letter  of  intent,  a  brief 
description  of  the  organization 
represented,  and  a  short  description  of 
the  oral  presentation.  Presentations  may 
be  limited  to  5  minutes;  both  printed 
and  electronic  copies  are  requested  for 
the  record.  In  addition,  any  interested 
person  may  file  written  comments  with 
the  committee  by  forwarding  his/her 
statement  to  the  contact  person  listed  on 
this  notice.  The  statement  should 
include  the  name,  address,  telephone 
nimiber  and,  when  applicable,  the 
business  or  professional  affiliation  of 
the  interested  person. 

Information  about  the  meeting  is  also 
available  on-line  on  the  NIMH 
homepage  at  http://www.Tumh.nih.gov/ 
events/interagencyautism.cfm. 

Yvonne  T.  Maddox, 

Acting  Deputy  Director,  National  Institutes 

ofHealth. 

(FR  Doc.  02-8103  Filed  4-3-02;  8:45  ami 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatitutea  of  Health 

National  inatitute  of  Child  Health  and 
Human  Development;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National 
Longitudinal  Study  of  Environmental 
Effects  on  Child  Health  and 
Development,  April  7,  2002, 11  AM  to 
April  8,  2002,  5:30  PM,  Sheraton 
Premiere  Hotel,  8661  Leesburg  Pike, 
Vienna,  VA  which  was  published  in  the 
Federal  Register  on  March  18,  2002,  67 
FR52. 

The  meeting  will  be  held  April  7, 
2002,  3:00  p.m.  to  April  9,  2002,  5:30 
p.m.,  Sheraton  Premiere  Hotel,  8661 
Leesburg  Pike,  Vienna,  VA.  The  meeting 
is  open  to  the  public. 

Dated:  March  27,  2002. 
La  Verne  Y.  Stringiield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-8100  Filed  4-3-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND     ' 
HUMAN  SERVICES 

National  Inatitutea  of  Health     . 

National  Inatitute  of  General  Medical 
Sciencea;  Notice  of  Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel. 

Date:  April  8,  2002. 

Time:  11  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  National  Institutes  ofHealth, 
NIGMS,  Office  of  Scientific  Review,  Natcher 
Building.  Room  1AS19.  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Michael  A.  Sesma,  PhD, 
Office  of  Scientific  Review,  National  Institute 
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of  General  Medical  Sciences.  Natcher 
Building.  Room  1AS19H,  45  Center  Drive. 
Bethesda.  MD  20892.  (301)  594-2048. 
sesmani@nignis.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
hinding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support:  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859.  Pharmacology. 
Physiology,  and  Biological  Chemistry 
Research:  93.862.  Genetics  and 
Developmental  Biulogy  Research;  93.88, 
Minority  Access  to  Research  Careers:  93.96, 
Special  Minority  Initiatives.  National 
Institutes  of  Health,  HHS) 

Dated:  March  28,  2002. 
Anna  P.  Snoufler, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  02-8101  Filed  4-3-02;  8:45  am] 

BtUJNO  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  liereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Date:  April  8-9,  2002. 

Time:  4  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Madison  Monona  Terrace.  9 
East  Wilson  Street.  Madison.  WI  53703. 

Contact  Person:  Alicja  L.  Markowska.  PhD. 
DSC.  Scientific  Review  Office.  Gateway 
Building/Suite  2C212.  7201  Wisconsin 
Avenue.  Bethesda,  MD  20817. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program.Nos.  93.866.  Aging  Research. 
National  Institutes  of  Health,  HHS) 


Dated:  March  28,  2002. 
Anna  Snouflier, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-8102  Filed  4-3-02;  8:45  amj 

BILLING  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Center  for  Scientific  Review  Advisory 
Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Center  for  Scientific 
Review  Advisory  Committee. 

Date:  May  20.  2002. 

Time:  9  AM  to  3  PM. 

Agenda:  Discussion  Panal  on  Scientific 
Boundaries  for  Review  (PSBR). 

Place:  National  Institutes  of  Health.  Two 
Rockledge  Center,  Conference  Room  9100, 
6701  Rockledge  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Brent  B.  Stanfield.  PHD, 
Deputy  Director,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  3016,  MSC  7776, 
Bethesda.  MD  20892.  (301)  435-1114. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.csr.nih.gov/drgac/drgac.htm,  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306:  93.333,  Clinical  Research,  93.333, 
93.337.  93.393-93.396.  93.837-93.844. 
93.846-93,878.  93.892,  93,893,  National 
Institutes  of  Health,  HHS) 

Dated:  March  27.  2002. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-8099  Filed  4-3-02;  8:45  am) 

8UJN0  COM  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Endangered  Species  Itocovery  Permit 

agency:  Fish  and  Wildlife  Service, 
Interior. 


action:  Notice  of  receipt  of  permit 
applications. 


SUMMARY:  The  following  apphcants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  USC  1531 
et  seq.).  The  U.S.  Fish  and  Wildlife 
Service  solicits  review  and  comment 
from  local,  State,  and  Federal  agencies. 
and  the  public  on  the  following  permit 
requests. 

[Permit  No.  TE-053379J 
Applicant:  Christine  Mukai,  Irvin, 
California 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
demographic  studies  in  Riverside.  San 
Diego.  San  Bernardino.  Orange.  Los 
Angeles.  Santa  Barbara,  and  Ventura 
Counties.  California  for  the  purpose  of 
enhancing  its  survival. 
[Permit  No.  TE-053605) 
Applicant:  University  of  Colorado,  Ft. 
Collins,  Colorado 
The  applicant  requests  a  permit  to 
take  (reduce  to  possession)  the 
Asplenium  fragile  var.  insulare  (fragile 
fern),  the  Haplostachys  haplostachya 
(honohono,  Hawaiian  mint),  the 
Hedyotis  coriacea  (kio'ele.  leather  leaf 
sweet  ear),  the  Isodendrion  lauri folium 
(Aupaka).  the  Neraudia  ovata  (ma'aloa 
ma'aloa.  spotted  nettle  brush),  the 
Portulaca  sclerocarpa  (ihi,  hard  fruit 
purslane),  the  Silene  hawaiiensis 
(Hawaiian  catchfly),  the  Silene 
lanceolata  (lanceleaf  catchfly).  the 
Solanum  incompletum  (popolu  ku  mai). 
the  Spermolepis  hawaiiensis  (Hawaiian 
parsley),  the  Stenogyne  angustifolia 
(creeping  mint),  the  Tetmmolopium 
arenarium  (Mauna  Kea  pamakani),  and 
the  Zanthoxylum  hawaiiense  (hea'e  a'e, 
Hawaiian  yellow  wood)  in  conjunction 
with  species  documentation  surveys  on 
the  Big  Island  of  Hawaii  for  the  purpose 
of  enhancing  their  survival. 
[Permit  No.  TE-0535981 
Applicant:  Nicole  Shorey.  San  Diego, 

California 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjvmction  with 
demographic  studies  in  San  Diego 
County.  California  for  the  purpose  of 
enhancing  its  survival. 
[Permit  No.  TE-789266] 
Applicant:  Patricia  Campbell,  Temecula, 

California 

The  permittee  requests  a  permit 
amendment  to  take  (harass  by  survey) 
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the  southwestern  willow  flycatcher 
[Empidonax  traillii  extimus)  in  San 
Diego,  Los  Angeles.  Imperial.  Orange. 
Riverside.  Inyo,  Kern,  San  Bernardino. 
San  Luis  Obispo.  Ventura,  and  Santa 
Barbara  Counties.  California  in 
conjunction  with  surveys  for  the 
purpose  of  enhancing  its  survival. 
[Pbrmit  No.  TE-053924J 
Applicant:  Todd  Sloat,  McArthur, 

California 

The  applicant  requests  a  permit  to 
take  (harass  by  siurvey)  the  southwestern 
wallow  flycatcher  [Empidonax  traillii 
extimus)  in  San  Diego,  Los  Angeles, 
Imperial.  Orange.  Riverside.  Kern.  San 
Bernardino.  San  Luis  Obispo.  Ventura, 
and  Santa  Barbara  Counties.  California 
and  Yuma.  La  Paz.  and  Mohave 
Counties.  Arizona  in  conjimction  with 
surveys  for  the  purpose  of  enhancing  its 
survival. 

[Permit  No.  TE-053928] 
Applicant:  San  Diego  State  University 

Foundation.  San  Diego,  California 

[The  applicant  requests  a  permit  to 
take  (reduce  to  possession)  the 
Nitrophila  mohavensis  (Amargosa 
niterwort)  and  the  Centaurium 
namophilum  namophilum  (spring- 
loving  centaury)  in  Inyo  Coimty, 
California  in  conjunction  with  species 
research  for  the  purpose  of  enhancing 
their  survival. 

(Permit  No.  TE-053777] 

I  Applicant:  David  Bise,  Pasadena. 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  southwestern 
willow  flycatcher  [Empidonax  traillii 
extimus)  and  take  (survey  by  pursuit) 
the  Quino  checkerspot  butterfly 
[Euphydiyas  editha  quino)  in  San  Diego, 
Los  Angeles,  Orange,  Riverside,  San 
Bernardino,  and  Ventura  Counties, 
California  in  conjunction  with  surveys 
for  the  purpose  of  enhancing  their 
survival. 
[Permit  No.  TE-040531] 

Applicant:  Kelly  Volansky,  Riverside, 
California 
I  The  permittee  requests  a  permit 
amendment  to  take  (harass  by  survey) 
the  southwestern  willow  flycatcher 
[Empidonax  traillii  extimus)  throughout 
its  range  in  Arizona,  and  the  cactus 
ferruginous  pygmy-owl  [Glaucidium 
Imisilianum  cactorum)  in  Pima,  Pinal, 
and  Maricopa  Counties.  Arizona  in 
conjunction  with  surveys  for  the 
purpose  of  enhancing  their  survival. 
[Permit  No.  TE-054120J 

I  Applicant:  Russell  Huddleston, 
Sacramento.  California 


The  applicant  request  a  permit  to  take 
(harass  by  survey,  collect,  and  sacrifice) 
the  Conservancy  f^ry  shrimp 
[Branchinecta  conservatio),  the 
longhom  fairy  shrimp  [Branchinecta 
longiantenna),  the  San  Diego  fairy 
shrimp  [Branchinecta  sandiegonensis), 
the  vernal  pool  tadpole  shrimp 
[Lepidurus  packardi),  and  the  Riverside 
fairy  shrimp  [Streptocephalus  wootoni) 
throughout  the  range  of  each  species  in 
conjunction  with  surveys  for  the 
purpose  of  enhancing  their  survival. 
DATES:  Written  comments  on  these 
permit  applications  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species,  Ecological 
Services.  U.S.  Fish  and  Wildlife  Service, 
911  NE.  11th  Avenue.  Portland.  Oregon 
97232-4181;  Fax:  (503)  231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public.  ■ 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated:  March  20,  2002. 
Rowan  W.  Gould, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 

[FR  Doc.  02-8109  Filed  4-3-02;  8:45  amj 
BiLUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Adoption  and  Notice  of  Availability  of 
a  Final  Environmental  impact 
Statement  (EIS)  on  the  Anacapa  island 
Restoration  Project 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
is  adopting  the  National  Park  Service 
(NPS)  Final  Environmental  Impact 


Statement  (FEIS)  on  the  Anacapa  Island 
Restoration  Project  in  support  of  a 
special  purpose  migratory  bird  permit 
application  submitted  by  NPS.  Copies  of 
the  adopted  FEIS  are  available  from  the 
National  Park  Service  [http:// 
www.nps.gov/chris/naturalresources/ 
AIRP.html)  or  U.S.  Fish  and  Wildlife 
Service  (address  below).  Preparation  of 
the  Record  of  Decision  will  begin  no 
sooner  than  30  days  from  this  notice. 
ADDRESSES:  Questions  should  be 
addressed  to  Brad  Bortner,  Chief. 
Division  of  Migratory  Birds  and  Habitat 
Programs,  U.S.  Fish  and  Wildlife 
Service,  911  NE  11th  Avenue.  Portiand, 
OR  97232-4181  (503-231-6164). 
SUPPLEMENTARY  INFORMATION: 

Document  Availability 

Copies  of  the  final  Environmental 
Impact  Statement  are  available  at  the 
following  government  offices  and 
library: 

The  FEIS  is  available  at  Park 
Headquarters.  Superintendent,  Channel 
Islands  National  Park.  1901  Spinnaker 
Dr..  Ventura.  California  93001  (or  via 
telephone  at  (805)  658-5700);  on  the 
Park's  Web  site  [http:wvtrw.nps.gov/ 
chris/naturalresources/AIRP.html);  and 
at  Fosters  Library.  Ventura.  California. 

A.  Background 

Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA).  the  . 
National  Park  Service  prepared  a  Final 
Environmental  Impact  Statement  (FEIS) 
assessing  the  benefits  to  migratory  birds 
and  other  natural  resource  values  and 
the  potential  impacts  of  eradicating  the 
Black  rat  on  Anacapa  Island.  This  notice 
of  availability  of  the  FEIS  was  originally 
published  in  a  Federal  Register  Notice 
dated  October  12,  2000.  Subsequentiy. 
the  National  Park  Service  applied  for  a 
special  purpose  migratory  bird  permit 
(50  CFR  21.27)  to  take  birds  during 
eradication  of  the  rats. 

The  U.S.  Fish  and  Wildlife  Service 
(Service)  in  accordance  with  40  CFR 
1506.3  and  the  Amended  Memorandimi 
Opinion  [The  Fund  for  Animals  v.  Fran 
Mainella,  USDCDC,  Civil  Action  No.  01- 
2288  lESH],  dated  November  29.  2001) 
is  adopting  and  recirculating  the  FEIS. 

The  FEIS  presents  alternatives  and 
analyzes  the  anticipated  effects  of 
implementing  proposed  actions  to 
accomplish  the  following  objectives:  (1) 
Eradicating  introduced  Black  rats  on 
Anacapa  Island;  (2)  adopting  an 
emergency  response  plan  for  accidental 
introductions  of  rodents  on  Anacapa, 
Santa  Barbara,  Prince,  and  Sutil  Islands; 
and  (3)  incorporating  a  prevention 
strategy  to  reduce  the  potential  for 
rodents  to  be  accidentally  introduced  to 
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these  islands  of  Channel  Islands 
National  Park.  The  proposed  action  was 
developed  in  concert  with  the  Island 
Conservation  and  Ecology  Group  and  is 
based  on  worldwide  evaluation  of  other 
island  rat  eradication  projects.  Actions 
to  eradicate  existing  and  prevent 
potential  Black  rat  infestations  are 
necessary  because  of  the  ecological 
damage  occurring  on  Anacapa  Island, 
the  benefit  this  action  would  have  for 
migratory  birds,  and  the  potential 
negative  impact  they  would  have  if 
introduced  to  other  islands  in  Channel 
Islands  National  Park. 
Dated:  March  7.  2002. 
Rowan  W.  Gould. 

Acting  Regional  Director.  Region  1,  Portland, 
Oregon. 
(FR  Doc.  02-8126  Filed  4-3-02:  8:45  am] 

BNJJNQ  COOe  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managenwnt 
[OR110-6310-OP;  HAG02-01261 

Notice  of  Availability  of  the  Draft 
Kelaey  Whisky  Landscape 
Management  Plan,  Asaoclated 
Amendments  to  the  Medford  Resource 
Management  Plan,  and  Draft 
Environmental  Impact  Statement 

agency:  Glendale  Resource  Area, 
Medford  District.  Bureau  of  Land 
Management. 

ACTION:  Notice  of  availability  of  the 
Draft  Kelsey  Whisky  Landscape 
Management  Plan  (LMP),  Associated 
Amendments  to  the  Medford  Resource 
Management  Plan  (RMPA),  and  Draft 
Environmental  Impact  Statement  (EIS) 
(RMPA/LMP/EIS). 

summary:  The  Glendale  Resource  Area 
is  providing  the  Draft  Kelsey  Whisky 
Landscape  Management  Plan  (LMP). 
Associated  Amendments  to  the  Medford 
Resource  Management  Plan  (RMPA). 
antd  Draft  Environmental  Impact 
Statement  (EIS)  (RMPA/LMP/EIS)  for 
public  review  and  comment.  The 
planning  area  encompasses 
approximately  104.000  acres  of  public 
land  managed  by  the  Glendale  Resource 
Area,  Medford  District  and  located  in 
Josephine,  Douglas  and  Curry  counties 
in  southwestern  Oregon.  The  Bureau  of 
Land  Management  (ELM)  has  and  will 
continue  to  work  closely  with  all 
interested  parties  to  identify  the 
management  decisions  that  are  best 
suited  to  the  needs  of  the  public.  The 
public  is  invited  to  review  and  conunent 
on  the  range  and  adequacy  of  the  draft 
alternatives  and  associated 
environmental  effects.  For  comments  to 


be  most  helpful,  they  should  relate  to 
specific  concerns  or  conflicts  that  are 
within  the  legal  responsibilities  of  the 
BLM  and  they  must  be  able  to  be 
resolved  in  this  planning  process. 
Specific  comments  are  the  most  useful 
in  helping  us  improve  the  analysis  and 
development  of  the  preferred 
alternative.  Documents  referenced  in 
this  draft  EIS  may  be  examined  at  the 
Medford  District  Office  during  normal 
working  hours. 

DATES:  The  comment  period  will  end  90 
days  after  the  publication  of  the 
Environmental  Protection  Agency's 
Notice  of  Availability  of  the  draft 
RMPA/LMP/EIS  in  the  Federal  Register. 
Comments  must  be  received  on  or 
before  the  end  of  the  comment  period  at 
the  address  listed  below.  No  public 
meetings,  open  houses  or  field  tours  of 
the  project  area  have  been  scheduled  at 
this  time.  If  there  is  sufficient  public 
interest,  public  meetings  will  be 
arranged  to  discuss  the  management 
alternatives  and  answer  questions.  At 
least  15  days  notice  in  local  media  will 
be  given  for  activities  where  the  public 
is  invited  to  attend.  All  meetings  will  be 
published  on  the  Medford  District  web 
site  www.or.bIm.gov/Medford  under 
"Planning  Documents"  (subject  to 
internet  availability)  and  in  the  Grant's 
Pass  Courier  and  Umpqua  Free  Press 
newspapers.  Comments,  including 
names  and  addresses  of  commentors. 
will  be  available  for  public  review. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  and/or  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act.  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  fit)m  organizations 
or  busiriesses  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

ADDRESSES:  Written  comments  should 
be  sent  to  Sherwood  Tubman. 
Ecosystem  Planner.  Glendale  Resource 
Area,  Bureau  of  Land  Management, 
3040  Biddle  Road,  Medford,  Oregon 
97504.  Planning  records  are  available  at 
this  address  for  inspection  during 
normal  working  hours.  Requests  for 
copies  of  the  draft  plan  can  also  be 
made  by  telephone  to  Sherwood 
Tubman  at  541-618-2399  or  Lynda 
Boody  at  541-61&-2279. 
SUPPLEMENTARY  INFORMATION:  There  aie 
three  action  alternatives  and  a  no-action 
alternative,  each  developed  with 
differing  emphasis.  The  range  of 


management  direction  includes  timber 
harvest  of  anywhere  from  4.8  to  12.9 
million  board  feet  (MMBF),  restoration 
activities,  road  decommissionings. 
water  source  enhancement  projects,  fuel 
hazard  reduction  treatments,  and  other 
land  management  direction.  Public 
comments  were  considered  in 
developing  and  analyzing  issues  and 
alternatives,  along  with  local 
government,  known  interest  groups  and . 
data  developed  by  BLM  staff.  The 
alternatives  were  designed  to  address,  in 
different  ways,  the  land  and  resource 
management  issues  identified  in  the 
early  stages  of  the  planning  process. 

Authority:  Federal  Land  Policy  and 
Management  Act  (FLPMA)  and  the  National 
Environmental  Policy  Act  (NEPA). 

Dated:  March  14,  2002. 
Lynda  Boody, 

Field  Manager,  Glendale  Resource  Area. 
[FR  Doc.  02-8228  Filed  4-3-02;  8:45  am) 
BIUJNQ  COOE  4310-33-U 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-4491 

Certain  Abrasive  Products  Made  Using 
a  Process  for  Powder  Preforms,  and 
Products  Containing  Same;  Notice  of 
Commission  Decision  to  Affirm  ALJ 
Order  No.  40  and  Not  to  Review  a  Final 
Initial  Determination  Finding  a 
Violation  of  Section  337;  Schedule  for 
Filing  Written  Submissions  on 
Remedy,  tite  Public  Interest,  and 
Bonding 

agency:  International  Trade 

Commission. 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  final  initial  determination 
(ID)  issued  by  the  presiding 
administrative  law  judge  (ALJ)  on 
February  8.  2002,  finding  a  violation  of 
section  337  of  the  Tariff  Act  of  1930. 19 
U.S.C.  1337,  in  the  above-captioned 
investigation,  and  determined  to  affirm 
ALJ  Order  No.  40  issued  by  the  ALJ  on 
October  12.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Haldenstein,  Esq.,  Office  of 
the  General  Counsel,  U.S.  hitemational 
Trade  Commission,  telephone  202-205- 
3041.  General  information  concerning 
the  Conunission  may  also  be  obtained 
by  accessing  its  Internet  server  (http:// 
www.usitc.gov).  Hearing-impaired 
persons  are  advised  that  information  on 
the  matter  can  be  obtained  by  contacting 
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the  Commission's  TDD  terminal  on  202- 
205-1810. 

Copies  of  the  public  version  of  ALJ 
Order  No.  40.  the  Commission's  opinion 
affirming  that  Order,  the  ID,  and  all 
odier  nonconfidential  doctunents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  telephone  202- 
205-2000. 

SUPPl£MENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  February  5.  2001.  based  upon  a 
complaint  filed  on  January  5.  2001,  by 
Minnesota  Mining  &  Manufacturing  Co. 
("3M")  of  St.  Paul,  Minnesota  and 
Ultimate  Abrasive  Systems,  LLC 
("UAS")  of  Atlanta,  Georgia.  66  FR  9720 
(Feb.  9,  2001).  Their  complaint  named 
Kinik  Company  ("Kinik")  of  Taipei, 
Taiwan  and  Kinik  Corporation  ("Kinik 
Corp.")  of  Anaheim,  California  as 
respondents. 

Complainants  alleged  that 
respondents  had  violated  section  337  by 
importing  into  the  United  States,  selling 
for  importation,  and  selling  within  the 
United  States  after  importation  certain 
abrasive  products  that  are  made  using  a 
process  for  making  powder  preforms 
that  is  covered  by  claims  1,  4,  5,  and  8 
of  U.S.  Letters  Patent  5,620,489  ("the 
'489  patent"),  owned  by  UAS  and 
exclusively  licensed  to  3M.  The 
complaint  further  alleged  that  an 
industry  in  the  United  States  exists  as 
required  by  subsection  (a)(2)  of  section 
337. 

Complainants  moved  to  terminate  the 
investigation  with  respect  to  Kinik  Corp. 
after  they  concluded  diat  Kinik  Corp 
was  not  manufacturing  or  importing 
products  that  infiinged  the  '489  patent. 
The  ALJ  granted  this  motion  on  Jime  19, 
2001,  in  an  ID  (Order  No.  15)  and  the 
Conunission  determined  not  to  review 
that  ID.  On  August  8.  2001.  the  ALJ 
issued  an  ID  (Order  No.  19)  that  the 
economic  prong  of  the  domestic 
industry  requirement  was  satisfied  with 
respect  to  the  claims  at  issue  of  the  489 
patent,  and  the  Commission  determined 
not  to  review  that  ID. 

An  evidentiary  hearing  was  held  on 
October  10-17,  27,  and  30.  2001.  On 
February  8,  2002.  the  ALJ  issued  his 
final  ID,  in  which  he  determined  that 
Kinik's  accused  DiaGrid  abrasive 
products  infringed  claims  1,  4,  5,  and  8 
of  the  '489  patent  and  that  the  '489 
patent  was  valid  and  enforceable.  Based 
upon  these  findings,  he  found  a 
violation  of  section  337. 

The  ALJ  recommended  issuance  of  a 
limited  exclusion  order  barring 


importation  of  all  Kinik  abrasive 
products  that  infringe  the  '489  patent, 
which  includes  products  produced 
using  Kinik's  DiaGrid  process.  He  also 
recommended  issuance  of  a  cease  and 
desist  order,  and  a  bond  diu±ig  the 
Presidential  review  period  in  the 
amount  of  5  percent  of  the  entered  value 
of  the  infringing  Kinik  products. 

On  February  21,  2002.  Kinik 
petitioned  for  review  of  the  ALJ's  final 
ID.  Kinik  also  appealed  Order  No.  40, 
issued  by  the  ALJ  on  October  12,  2001. 
That  Order  precluded  Kinik  from 
asserting  35  U.S.C.  271(g)  as  a  non- 
infringement defense.  On  February  28, 
2002,  3M  and  the  Commission 
investigative  attorney  (LA)  filed 
oppositions  to  Kinik's  petition  for 
review  and  its  appeal  of  Order  No.  40. 

Having  reviewed  the  record  in  this 
investigation,  including  the  parties' 
written  submissions,  the  Commission 
has  determined  to  affirm  Order  No.  40 
and  not  to  review  the  ID  in  its  entirety. 
The  Commission  will  issue  an  opinion 
explaining  its  reasons  for  affirming 
Order  No.  40. 

In  connection  with  final  disposition 
of  this  investigation,  the  Commission 
may  issue  (1)  an  order  that  could  result 
in  die  exclusion  of  the  subject  articles 
from  entry  into  the  United  States,  and/ 
or  (2)  cease  and  desist  orders  that  could 
result  in  Kinik  being  required  to  cease 
and  desist  from  engaging  in  unfafr  acts 
in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 
If  a  party  seeks  exclusion  of  an  article 
from  entry  into  the  United  States  for 
purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  diat  activities  involving 
other  types  of  entry  either  are  adversely 
affecting  it  or  are  likely  to  do  so.  For 
background  information,  see  the 
Commission  Opinion,  Certain  Devices 
for  Connecting  Computers  via 
Telephone  Lines.  Jnv.  No.  337-TA-360, 
USrrC  Pubhcation  2843  (Dec.  1994). 

If  the  Conunission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Conunission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 


aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

U  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days'to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  imder 
a  bond,  in  an  amount  to  be  determined 
by  the  Commission  and  prescribed  by 
the  Secretary  of  the  Treasiuy.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  be 
imposed. 

Written  Submissions 

The  peulies  to  the  investigation, 
interested  government  agencies,  and  any 
other  interested  parties  are  encouraged 
to  file  written  submissions  on  remedy, 
the  public  interest,  and  bonding.  Such 
submissions  should  address  the 
February  8,  2002  reconunended 
determination  by  the  ALJ  on  remedy 
and  bonding.  Complainant  and  the  LA 
are  also  requested  to  submit  proposed 
remedial  orders  for  the  Conunission's 
consideration.  The  written  submissions 
and  proposed  remedial  orders  must  be 
filed  no  later  than  the  close  of  business 
on  April  11,  2002.  Reply  submissions 
must  be  filed  no  later  than  the  close  of 
business  on  April  18,  2002.  No  further 
submissions  will  be  permitted  unless     . 
otherwise  ordered  by  the  Commission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  and  14  true  copies  thereof 
on  or  before  the  deadlines  stated  above. 
Any  person  desiring  to  submit  a 
dociunent  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment  unless  the 
information  has  already  been  granted 
such  treatment  during  the  proceedings. 
All  such  requests  should  be  directed  to 
the  Secretary  of  the  Cdmmission  and 
must  include  a  full  statement  of  the 
reasons  why  the  Commission  should 
grant  such  treatment.  See  19  CFR  201.6. 
Docimients  for  which  confidential 
treatment  is  granted  by  the  Conunission 
will  be  treated  accordingly.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930. 19  U.S.C.  1337,  and  §§  210.42. 
210.43.  210.45,  210.46,  and  210.50  of 
the  Commission's  rules  of  practice  and 
procedure,  19  CFR  210.42,  210.43, 
210.45,  210.46,  and  210.50. 

Issued:  March  29,  2002. 
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'  By  order  of  the  Commission. 

Marilyn  R.  Abbott, 

Secretary. 

[FR  Doc.  02-8106  Filed  4-3-02:  8:45  am] 

BIUJNG  COOC  7020-aa-F 


INTERNATIONAL  TRADE 
COMMISSION 

pnvMtlgation  No*.  731-TA-929  to  931 
(Final)] 

SiiicomanganeM  From  India, 
Kazakhstan  and  Vanezuala;  Notice  of 
Commission  Determination  to  Conduct 
a  Portion  of  ttie  Hearing  in  Camera 

agency:  International  Trade 

Conunission. 

action:  Closure  of  a  portion  of  a 

Conunission  hearing  to  the  public. 


SUMIARY:  Upon  request  of 
Transnational  Co.  Kazchrome  and  Aksu 
Ferroalloy  Plant  and  Considar,  Inc. 
(collectively  "K&C"),  the  Commission 
has  determined  to  conduct  a  portion  of 
its  hearing  in  the  above-captioned 
investigation  scheduled  for  April  2, 
2002,  in  camera.  See  Commission  rules 
207.24(d).  201.13(m)  and  201.36(b)(4) 
(19  CFR  207.24(d).  201.13(m)  and 
201.36(b)(4)).  The  remainder  of  the 
hearing  will  be  open  to  the  public.  The 
Commission  has  determined  that  seven- 
day  advance  notice  of  the  change  to  a 
meeting  was  not  possible.  See 
Commission  rule  201.35(a).  (c)(1)  (19 
CFR  201.35(a).  (c)(1)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurent  de  Winter.  Office  of  General 
Coimsel.  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
708-5452,  e-mail  Iwintei^usitc.gov. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
may  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  believes  that  K&C  have 
justified  the  need  for  a  closed  session. 
They  seek  a  closed  session  to  allow 
testimony  concerning  petitioner's 
financial  performance,  capacity 
utilization,  and  market  share.  Because 
there  is  only  one  domestic  producer  of 
siUcomanganese,  such  discussions  will 
necessitate  disclosure  of  business 
proprietary  information  (BPI),  and  they 
can  only  occur  if  a  portion  of  the 
hearing  is  held  in  camera.  In  making 
this  decision,  the  Commission 
nevertheless  reaffirms  its  belief  that 
whenever  possible  its  business  should 
be  conducted  in  public. 


The  hearing  will  include  the  usual 
public  presentations  by  petitioners  and 
by  respondents,  with  questions  from  the 
Commission.  In  addition,  the  hearing 
will  include  an  in  camera  session  for  a 
confidential  presentation  by  K&C  and  a 
rebuttal  presentation  by  petitioner. 
Questions  from  the  Commission  relating 
to  the  BPI  will  follow  each  of  the  in 
camera  presentations.  During  the  in 
camera  session  the  room  will  be  cleared 
of  all  persons  except  those  who  have 
been  granted  access  to  BPI  under  a 
Conunission  administrative  protective 
order  (APO)  and  are  included  on  the 
Commission's  APO  service  list  in  this 
investigations.  See  19  CFR  201.35(b)(1). 
(2).  The  time  for  the  parties' 
presentations  and  rebuttals  in  the  in 
camera  session  will  be  taken  ftom  their 
respective  overall  allotments  for  the 
hearing.  All  persons  plaiming  to  attend 
the  in  camera  portions  of  the  hearing 
should  be  prepared  to  present  proper 
identification. 

Autliority:  On  behalf  of  the  General 
Counsel,  the  Deputy  General  Counsel  has 
certified,  pursuant  to  Commission  Rule 
201.39  (19  CFR  §  201.39)  that,  in  his  opinion, 
a  portion  of  the  Commission's  hearing  in 
SiUcomanganese  from  India.  Kazakhstan  and 
Venezuela,  Invs.  Nos.  731-TA-929  to  931 
(Final)  may  be  closed  to  the  public  to  prevent 
the  disclosure  of  BPI. 

Issued:  April  1.  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary. 

|FR  Doc.  02-8136  Filed  4-3-02;  8:45  am] 
BNJJNO  COOe  7(B0-<»-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  FY  2002  Community  Policing 
Discretionary  Grants 

AGENCY:  Office  of  Community  Oriented 
Policing  Services,  Department  of  Justice. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Justice. 
Office  of  Community  Oriented  Policing 
Services  ("COPS")  announces  the 
availability  of  funds  under  the  Tilbal 
Resources  Grant  Program,  a  program 
designed  to  meet  the  most  serious  needs 
of  law  enforcement  in  Indian 
communities  through  a  comprehensive 
grant  program  that  will  offer  a  variety  of 
funding  options  including:  New, 
additional  police  officer  positions;  basic 
and/or  specialized  training  for  new  and 
existing  officers;  training  in  community 
policing,  grants  management  and 
computer  training;  uniforms  and  basic 
issue  equipment;  department-wide 
technology;  and  police  vehicles.  This 


program,  which  complements  the  COPS 
Office's  efforts  to  fund  additional 
community  policing  officers  and  to 
support  iimovative  community  policing, 
will  enhance  law  enforcement 
infrastructures  and  community  policing 
efforts  in  tribal  communities  which 
have  limited  resources  and  are  affected 
by  high  rates  of  crime  and  violence. 
Applications  should  reflect  the 
department's  most  serious  law 
enforcement  needs  and  must  link  these 
needs  to  the  implementation  or 
enhancement  of  community  policing.  In 
addition,  a  Retention  Plan  Certification 
form  outlining  how  COPS-funded 
officer  positions  will  be  retained  after 
Federal  funding  has  ended  must  be 
submitted  with  the  grant  application. 

All  Federally  Recognized  Tribes  with  , 
established  police  departments  or 
existing  police  efforts  are  eligible  to 
apply.  Federally  Recognized  Tribes  that 
wish  to  establish  police  departments 
and  meet  specific  criteria  are  also 
eligible  to  apply.  Federally  Recognized 
Tribes  may  also  apply  as  a  consortium 
with  a  written  partnership  agreement 
that  names  a  lead  agency  and  describes 
how  requested  resources  will  serve  the 
consortiiun's  population.  In  addition, 
tribes  that  are  currently  served  by 
Bureau  of  Indian  Affairs  (BIA)  law 
enforcement  may.request  funding  under 
this  grant  program  to  supplement  their 
existing  police  services.  Tribes  whose 
law  enforcement  services  are 
exclusively  provided  by  local  policing 
agencies  through  a  contract  agreement 
are  not  eligible  under  the  COPS  TRGP 
program,  but  may  be  eligible  to  apply  to 
the  COPS  Universal  Hiring  Program  for 
police  officer  positions  only. 

DATES:  Applications  will  be  sent  to  all 
Federally  Recognized  Tribes  with 
existing  law  enforcement  efforts  by 
April  2002.  Tribes  or  villages  that  wish 
to  apply  as  a  start-up  or  consortium  may 
request  an  application  kit  from  the  COP 
Office.  The  deadline  for  the  submission 
of  applications  is  May  17.  2002. 
Applications  must  be  postmarked  by 
May  17,  2002  to  be  considered  eligible. 

ADDRESSES:  To  obtain  an  application  or 
for  more  information,  call  the  U.S. 
Department  of  Justice  Response  Center 
at  1-800-421-6770.  A  copy  of  the 
application  kit  will  also  be  available  in 
April  on  the  COPS  Office  web  site  at: 
http://www.cops.  usdoj.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

U.S.  Department  of  Justice  Response 
Center.  1-800-421-6770  and  ask  to 
speak  with  your  Grant  Program 
Specialist. 

SUPPI.EMENTARY  INFORMATION: 
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Overview 


The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1995  (Pub.  L.  103- 
322)  authorizes  the  Department  of 
Justice  to  make  grants  to  increase 
deployment  of  law  enforcement  officers 
devoted  to  commiuiity  policing  on  the 
streets  and  rural  routes  of  this  nation. 
The  Tribal  Resources  Oant  Program  is 
a  program  developed  to  meet  the  most 
serious  needs  of  law  enforcement  in 
tribal  communities  through  a 
comprehensive  grant  program  that  will 
offer  a  variety  of  funding  options.  This 
program  will  enhance  law  enforcement 
infrastructures  and  community  policing 
efforts  in  these  tribal  communities, 
many  of  which  have  limited  resoiuces 
and  are  affected  by  high  rates  of  crime 
and  violence. 

The  Tribal  Resources  Grant  Program 
is  part  of  a  larger  federal  initiative 
which  over  the  last  four  years,  has 
resulted  in  the  Departments  of  Interior 
and  Justice  working  in  collaboration  to 
improve  law  enforcement  in  tribal 
commimities.  Funding  has  been 
appropriated  to  several  DOJ  agencies 
including  the  FBI.  the  Bureau  of  Justice 
Assistance  (BJA).  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP).  the  Corrections  Program  Office 
(CPO).  and  the  COPS  Office.  COPS  is 
coordinating  with  these  agencies  as  well 
as  with  the  Office  of  Law  Enforcement 
Services  of  the  Bureau  of  Indian  Affairs 
to  ensure  that  limited  resoiuces  are  not 
spent  on  duplicative  efforts. 

A  total  of  $35,000,000  in  funding  will 
be  available  under  the  Tribal  Resoiuces 
Grant  Program.  The  grant  will  cover  a 
maximum  federal  share  of  75%  of  total 
project  costs  up  to  specified  Federal 
share  funding  cap  depending  on  the 
funding  category.  A  local  match 
requirement  of  at  least  25%  of  the  total 
project  costs  is  included  in  this 
program.  A  waiver  of  the  local  match 
requirement  may  be  requested  at  the 
time  of  application.  Waivers  are 
reviewed  on  a  case-by-case  basis,  based 
on  a  demonstration  of  severe  fiscal 
distress.  Tribes  whose  law  enforcement 
service  are  exclusively  provided  by 
local'  policing  agencies  through  contract 
arrangements  are  not  eligible  luider  this 
COPS  program.  However,  tribes  that  do 
not  meet  the  eligibility  requirements  for 
this  program  may  be  eligible  to  apply  to 
the  COPS  Office  Universal  Hiring 
Program  for  police  officer  positions 
only. 

Receiving  an  awarded  under  the 
Tribal  Resoiuces  Grant  Program  will  not 
preclude  grantees  from  future 
consideration  under  other  COPS  grant 
programs  for  which  they  are  eligible. 


(The  Catalog  of  Federal  Domestic  Assistance 
(CFDA)  reference  for  this  program  is  16.710.) 

Dated:  March  27,  2002. 
Carl  R.  Peed, 

Director,  Office  of  Community  Oriented 
Policing  Services. 
[FR  Doc.  02-8090  Filed  4-3-02;  8:45  am] 

BILUNG  COOE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  FY  2002  Community  Policing 
Discretionary  Grants 

AGENCY:  Office  of  Community  Oriented 
Policing  Services.  Department  of  Justice. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Department  of 
Justice,  Office  of  Community  Oriented 
Policing  Services  (COPS)  announces  the 
availability  of  Universal  Hiring  Program 
(UHP)  grants  to  pay  up  to  75  percent  of 
the  entry-level  salary  and  benefits  for 
newly  hired,  additional  sworn  officers 
over  a  three  year  grant  term,  up  to  a 
maximum  of  $75,000  per  officer.  A 
minimum  25  percent  local  match,  paid 
with  state  or  local  funds,  is  required.  To 
qualify  for  funding,  officers  must  be 
hired  on  or  after  the  grant  award  start 
date.  Funding  will  begin  once  the  new 
officers  have  been  hired  on  or  after  the 
date  of  the  award,  and  will  be  paid  over 
the  course  of  the  grant.  At  the  time  of 
application,  appUcants  must  agree  to 
plan  for  the  retention  of  each  COPS- 
funded  UHP  position  awarded  with 
state,  local  or  other  non-COPS  funds  at 
the  conclusion  of  federal  funding,  for  a 
minimum  of  one  full  local  budget  cycle. 
The  retention  requirement  cannot  be 
satisfied  through  attrition.  All  policing 
agencies,  as  well  as  jurisdictions  seeking 
to  establish  new  policing  agencies,  are 
eligible  to  apply  for  this  program. 
DATES:  The  priority  consideration 
deadline  for  UHP  funding  is  May  24, 
2002.  The  second  and  final  deadline 
date  for  all  UHP  applications  is  June  21, 
2002.  All  UHP  applications  must  be 
postmarked  by  the  final  deadline  date. 
Applications  postmarked  after  the  final 
deadline  date  will  not  be  considered. 
All  grant  awards  are  subject  to  the 
availability  of  funds.  In  the  event  that 
UHP  funding  requests  exceed  available 
grant  funds,  applications  may  be 
considered  in  subsequent  fiscal  years. 
Since  funding  is  limited  under  UHP.  we 
encourage  interested  agencies  to  apply 
early. 

ADDRESSES:  To  obtain  a  copy  of  an 
application  or  for  additional 
information,  call  the  U.S.  Department  of 
Justice  Response  Center  at  1-800-421- 
6770.  The  UHP  application  kit  and 


information  on  the  COPS  Office  are  also 
available  on  the  Internet  via  the  COPS 
Web  site  at:  www.cops.usdoj.gov. 

SUPPt^MENTARY  INFORMATION: 

Overview 

The  Violent  Crime  Control  and  Law 
Enfort:ement  act  of  1994  (Pub.  L.  103- 
322)  authorizes  the  Department  of 
Justice  to  make  grants  to  increase 
deployment  of  law  enforcement  officers 
devoted  to  community  policing  on  the 
streets  and  rural  routes  of  this  nation. 
The  Universal  Hiring  Program  (UHP) 
enables  interested  agencies  to 
supplement  their  current  sworn  forces, 
or  interested  jurisdictions  to  establish  a 
new  agency,  through  federal  grants  for 
up  to  three  years.  All  poUcing  agencies, 
as  well  as  jurisdictions  seeking  to 
establish  new  policing  agencies,  are 
eligible  to  apply  for  this  program. 

Grants  will  be  made  for  up  to  75 
percent  of  the  entry  level  salary  and 
benefits  for  each  new  officer  over  three 
years,  up  to  a  maximum  of  $75,000  per 
officer,  with  a  required  minimum  25 
percent  local  match  to  be  paid  with  state 
or  local  funds.  Funding  will  begin  once 
the  new  officers  have  been  hired  on  or 
after  the  date  of  the  award,  and  will  be 
paid  over  the  course  of  the  grant. 
Officers  must  be  hired  on  or  after  the 
grant  award  start  date  to  qualify  for 
grant  funding. 

Waivers  of  the  non-federal  matching 
requirement  may  be  requested  under 
UHP,  but  will  be  granted  only  upon  a 
demonstration  of  extraordinary  fiscal 
hardship. 

COPS  grant  funds  must  not  be  used  td 
replace  funds  that  eligible  agencies 
otherwise  would  have  devoted  to  officer 
hiring  in  the  absence  of  the  grant.  In 
other  words,  any  hiring  under  UHP 
must  be  in  addition  to,  and  not  in  lieu 
of,  officers  that  otherwise  would  have 
been  hired.  At  the  time  of  appUcation, 
applicants  must  agree  to  plan  for  the 
retention  of  each  COPS-funded  UHP 
position  awarded  with  state,  local  or 
.  other  non-COPS  funds  at  the  conclusion 
of  federal  funding,  for  a  minimum  of 
one  full  local  budget  cycle.  The 
retention  requirement  cannot  be 
satisfied  through  attrition. 

An  award  under  the  COPS  Universal 
Hiring  Program  will  not  affect  the 
consideration  of  an  agency's  eligibility 
for  a  grant  under  other  COPS  programs. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  reference  for  this  program 
is  16.710. 


16120 


Federal  Register / Vol.  67,  No.  65 /Thursday.  April  4.  2002 /Notices 


Dated:  March  15,  2002. 
Carl  R.  Peed. 

Director.  Office  ofConununity  Oriented 

Policing  Services. 

(FR  Doc.  02-8115  Filed  4-3-02;  8:45  am) 

BRUNO  COM  4410-AT-4I 


DEPARTMENT  OF  JUSTICE 

Civil  Rights  Division;  Office  of  Special 
Counsel,  for  immigration  Related, 
Unfair  Employment  Practices; 
Immigration  Related  Employment 
Discrimination;  Public  Education 
Granto 

agency:  Office  of  Special  Counsel  for 
Immigration  Related  Unfair 
Employment  Practices.  Civil  Rights 
Division.  Department  of  Justice. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications. 


summary:  The  Office  of  Special  Counsel 
for  Immigration  Related  Unfair 
Employment  Practices  (OSC)  announces 
the  availability  of  funds  for  grants  to 
conduct  public  education  programs 
about  the  rights  afforded  potential 
victims  of  employment  discrimination 
and  the  responsibilities  of  employers 
under  the  antidiscrimination  provisions 
of  the  Immigration  and  Nationality  Act 
(DMA).  8  U.S.C.  1324b. 

It  is  anticipated  that  a  nimiber  of 
grants  will  be  competitively  awarded  to 
applicants  who  can  demonstrate  a 
capacity  to  design  and  successfully 
implement  public  education  campaigns 
to  combat  immigration  related 
employment  discrimination.  Grants  will 
range  in  size  from  $40,000  to  $100,000. 

OSC  will  accept  proposals  from 
applicants  who  have  access  to  potential 
victims  of  discrimination  or  whose 
experience  qualities  them  to  educate 
workers,  employers  and  the  general 
public  about  the  antidiscrimination 
provisions  of  the  INA.  OSC  welcomes 
proposals  from  diverse  nonprofit 
organizations  such  as  local,  regional  or 
national  ethnic  and  immigrants'  rights 
advocacy  organizations,  labor 
organizations,  trade  associations, 
industry  groups,  professional 
organizations,  or  other  nonprofit 
entities,  including  state  and  local 
government  agencies,  providing 
information  services  to  potential  victims 
of  discrimination  and/or  employers. 

Application  Due  Date:  May  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patita  McEvoy.  Public  Affairs  Specialist. 
Office  of  Special  Counsel  for 
Immigration  Related  Unfair 
Employment  Practices.  1425  New  York 
Ave..  NW..  Suite  9000.  P.O.  Box  27728. 
Washington.  DC  20038-7728.  Tel  (202) 


616-5594,  or  (202)  616-5525  (TDD  for 
the  hearing  impaired).  OSC's  e-mail 
address  is:  osc.crt@usdoj.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices  of 
the  Civil  Rights  Division  of  the 
Department  of  Justice  announces  the 
availability  of  funds  to  conduct  cost- 
effective  public  education  prop-ams 
concerning  the  antidiscrimination 
provisions  of  DMA.  Funds  will  be 
awarded  to  selected  applicants  who 
propose  cost-effective  ways  of  educating 
employers,  workers  covered  by  this 
statute,  and/or  the  general  public. 

Background 

The  Immigration  and  Nationality  Act 
protects  work-authorized  individuals 
from  employment  discrimination  based 
on  their  citizenship  status  and/or 
national  origin.  Federal  law  also  makes 
knowingly  hiring  unauthorized  workers 
unlawful,  and  requires  employers  to 
verify  the  identity  and  work 
authorization  of  all  new  employees. 
Employers  who  violate  this  law  are 
subject  to  sanctions,  including  fines  and 
possible  criminal  prosecution. 

Employers  of  four  or  more  employees 
are  prohibited  from  discriminating  on 
the  basis  of  citizenship  status  or 
national  origin  in  hiring,  firing, 
recruitment  or  referral  for  a  fee.  and 
prohibits  employers  bom  engaging  in 
document  abuse  in  the  employment 
eligibility  verification  process. 

U.S.  citizens  and  certain  classes  of 
work  authorized  individuals  are 
protected  from  citizenship  status 
discrimination.  Protected  non-citizens 
include: 

•  Temporary  Residents; 

•  Legal  Permanent  Residents; 

•  Refugees; 

•  Asylees. 

Citizens  and  all  work  authorized 
individuals  are  protected  from 
discrimination  on  the  basis  of  national 
origin.  However,  this  prohibition 
applies  only  to  employers  with  four  to 
fourteen  employees.  National  origin 
discrimination  complaints  against 
employers  with  fifteen  or  more 
employees  remain  under  the 
jurisdiction  of  the  Equal  Employment 
Opportunity  Commission  pursuant  to 
Title  Vn  of  the  Civil  Rights  Act  of  1964. 
42  U.S.C.  2000e.  et  sea. 

In  addition,  under  the  docvunent 
abuse  provision  of  the  law.  employers 
must  accept  all  forms  of  work 
authorization  and  proof  of  identity 
allowed  by  the  Immigration  and 
naturalization  Service  (INS)  for 
completion  of  the  Employment 
EligibiUty  Verification  (1-9)  Form. 
Employers  may  not  prefer  or  require  one 


form  of  docvunentation  over  another  for 
hiring  purposes.  Requiring  more  or 
specific  documents  to  prove  identity 
and  work  authorization  may  constitute 
dociunent  abuse. 

OSC  is  responsible  for  receiving  and 
investigating  discrimination  charges 
and.  when  appropriate,  filing 
complaints  with  specially  designated 
administrative  law  judges.  OSC  also 
initiates  independent  investigations  of 
possible  immigration  related  job 
discrimination. 

While  OSC  has  established  a  record  of 
vigorous  enforcement,  studies  by  the 
U.S.  General  Accounting  Office  and 
other  sources  have  shown  that  there  is 
an  extensive  lack  of  knowledge  on  the 
part  of  protected  individuals  and 
employers  about  the  antidiscrimination 
provisions  of  the  INA.  Enforcement 
cannot  be  effective  if  potential  victims 
of  discrimination  are  not  aware  of  their 
rights.  Moreover,  discrimination  can 
never  be  eradicated  so  long  as 
employers  are  not  aware  of  their 
responsibiUties. 

Purpose 

OSC  seeks  to  educate  both  workers 
and  employers  about  their  rights  and 
responsibilities  under  the 
antidiscrimination  provisions  of  INA. 
Because  previous  grantees  have 
developed  a  wealth  of  materials  (e.g.. 
brochures,  posters,  booklets, 
information  packets  and  videos)  to 
educate  these  groups,  OSC  has 
determined  that  the  main  focus  of  the 
program  should  be  on  the  actual 
delivery  of  these  materials  to  educate 
further  both  potential  victims  and 
employers.  OSC  seeks  proposals  that 
will  use  existing  materials  effectively  to 
educate  large  numbers  of  workers  or 
employers  about  exercising  their  rights 
or  fulfilling  their  obligations  under  the 
antidiscrimination  provisions.  OSC  will, 
of  course,  consider  any  proposal  that 
articulates  and  substantiates  other 
creative  means  of  reaching  these 
populations. 

Program  Description 

The  program  is  designed  to  develop 
and  implement  cost-effective 
approaches  to  educate  potential  victims 
of  employment  discrimination  about 
their  rights  and  to  educate  employers 
about  their  responsibilities  imder  INA's 
antidiscrimination  provisions. 
Applications  may  propose  to  educate 
potential  victims  only,  employers  only, 
or  both  in  a  single  campaign.  Program 
budgets  must  include  the  travel,  lodging 
and  other  expenses  necessary  for  up  to 
two  program  staff  members  to  attend  the 
mandatory  OSC  grantee  training  (2  days) 
held  in  Washington.  DC  at  the  beginning 
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of  the  grant  period  (late  autimm). 
Proposals  should  outline  the  following 
key  elements  of  the  program: 

Part  I:  Intended  Audience(s) 

The  educational  efforts  under  the 
grant  should  be  directed  to  (1)  work- 
authorized  non-citizens  who  are 
protected  individuals,  since  this  group 
is  especially  vulnerable  to  emplojmient 
discrimination;  (2)  those  citizens  who 
are  most  likely  to  become  victims  of 
employment  discrimination;  and/or  (3) 
employers,  especially  small  businesses. 
The  proposals  should  define  the 
characteristics  of  the  work  authorized 
population  or  the  employer  group(s) 
intended  to  be  the  focus  of  the 
educational  campaign,  and  the 
applicant's  qualifications  to  reach 
credibly  and  effectively  large  segments 
of  the  intended  audience(s). 

The  proposals  should  also  detail  the 
reasons  for  focusing  on  each  group  of 
protected  individuals  or  employers  by 
describing  particular  needs  or  other 
factors  to  support  the  selection.  In 
defining  the  campaign  focuses  and 
supporting  the  reasons  for  the  selection, 
applicants  may  use  census  data,  studies, 
surveys,  or  any  other  sources  of 
information  of  generally  accepted 
reliability. 

Part  II:  Campaign  Strategy 

We  encourage  applicants  to  devise 
effective  and  creative  means  of  public 
education  and  information 
dissemination  that  are  specifically 
designed  to  reach  the  widest  possible 
intended  audience.  Those  applicants 
proposing  educational  campaigns 
addressing  potential  victims  of 
discrimination  should  keep  in  mind  that 
.  some  of  the  traditional  methods  of 
public  communication  may  be  less  than 
optimal  for  educating  members  of 
national  or  linguistic  groups  that  have 
limited  community-based  support  and 
communication  networks. 

Grants  are  an  important  component  of 
OSC  partnerships  to  better  serve  the 
public,  employers  and  potential 
discrimination  victims.  Grantees  should 
plan  to  include  OSC  attorneys  and  other 
professional  staff  in  public  outreach 
programs  in  order  to  more  successfully 
reach  their  audiences  and  prevent 
discrimination  before  it  occurs  or 
combat  it  where  it  exists. 

Some  grantees  who  are  conducting 
citizenship  campaigns  have,  in  the  past, 
combined  those  efforts  and  resources 
with  the  INA  antidiscrimination 
education  campaigns  in  order  to 
maximize  the  scope  and  breadth  of  the 
project  and  to  reach  a  larger  nimiber  of 
iiuiividuals.  Applicants  proposing  to 
combine  these  efforts  should  discuss 


how  the  programs  will  interact  and  how 
the  budgets  will  be  administered. 

Proposals  should  discuss  the 
components  of  the  campaign  strategy, 
detail  the  reasons  supporting  the  choice 
of  each  component,  and  explain  how 
each  component  will  effectively 
contribute  to  the  overall  objective  of 
cost-effective  dissemination  of  useful 
and  accurate  information  to  a  wide 
audience  of  protected  individuals  or 
employers.  Discussions  of  the  campaign 
strategies  and  supporting  rationale 
should  be  clear,  concise,  and  based  on 
soimd  evidence  and  reasoning. 

Since  there  presently  exists  a  wealth 
of  materials  for  use  in  educating  the 
public,  applicants  should  include  in 
their  budget  proposals  the  costs  for 
distribution  of  materials  received  from 
OSC  or  from  current/past  OSC  grantees. 

To  the  extent  that  applicants  believe  the 
development  of  original  materials 
particularly  suited  to  their  campaign  is 
necessary,  their  proposal  should  articulate  in 
detail  the  circumstances  requiring  the 
development  of  such  materials.  All  such 
materials  must  be  approved  by  OSC  prior  to 
production  to  ensure  legal  accuracy  and 
proper  emphasis.  Proposed  revisions/ 
translations  of  OSC-approved  materials  must 
also  be  submitted  for  clearance.  All 
information  distributed  should  also  identify 
OSC  as  a  source  of  assistance,  information 
and  action,  and  include  the  correct  address 
and  telephone  numbers  of  OSC,  (including 
the  toll-free  numbers,  TDD  numbers)  and 
OSC  e-mail  and  Internet  addresses. 

Part  m:  Evaluation  of  the  Strategy 

One  of  the  central  goals  of  this 
program  is  determining  what  public 
education  strategies  are  most  effective 
and  thus,  should  be  included  in  future 
public  education  efforts.  Therefore,  it  is 
critical  that  the  methods  of  evaluating 
the  campaign  strategy  and  public 
education  materials  and  their  results  be 
carefully  detailed.  A  full  evaluation  of  a 
project's  effectiveness  is  due  within  60 
days  of  the  conclusion  of  a  campaign. 
Interim  evaluation/activity  reports  are 
due  at  least  quarterly,  or  more 
frequently  as  needed  throughout  the 
grant  year. 

Selection  Criteria 

The  final  selection  of  grantees  for 
award  will  be  made  by  the  Special 
Counsel  for  Inmiigration  Related  Unfair 
Employment  Practices. 

A  panel  made  up  of  OSC  staff  will 
review  and  rate  the  applications  and 
make  recommendations  to  the  Special 
Counsel  regarding  fimding.  The  panel's 
results  are  advisory  in  nature  and  not 
binding  on  the  Special  Coimsel.  Letters 
of  support,  endorsement,  or 
recommendation  are  not  part  of  the 


grant  application  process  and  will  not 
be  considered. 

In  determining  which  application  to 
fund,  OSC  will  consider  the  following 
(based  on  a  one-himdred  point  scale): 

1.  Program  Design  (50  points) 

Sound  program  design  and  cost- 
effective  strategies  for  educating  the 
intended  population  are  imperative. 
Consequently,  areas  that  will  be  closely 
examined  include  the  following: 

a.  Evidence  of  in-depth  knowledge  of 
the  goals  and  objectives  of  the  project. 
(10  points) 

b.  Selection  and  definition  of  the 
intended  audience(s)  for  the  campaign, 
and  the  factors  that  support  the 
selection,  including  special  needs,  and 
the  applicant's  qualifications  to  reach 
effectively  the  intended  audience(s).  (15 
points) 

c.  A  cost-effective  campaign  strategy   • 
for  educating  employers  and/or 
members  of  the  protected  class,  with  a 
justification  for  the  choice  of  strategy, 
including  the  degree  to  which  the 
campaign  has  prevented  immigration 
related  unfair  employment  practices  and 
has  reached  individuals  widi  such 
claims.  (15  points) 

d.  The  evaluation  methods  proposed 
by  the  applicant  to  measure  the 
effectiveness  of  the  campaign  and  their 
precision  in  indicating  to  what  degree 
the  campaign  is  successful.  (10  points) 

2.  Administrative  Capability  (20  points) 

Proposals  will  be  rated  in  terms  of  the 
capability  of  the  applicant  to  define  the 
intended  audience,  reach  it  and 
implement  the  public  education  and 
evaluation  comp"onents  of  the  campaign: 

a.  Evidence  of  proven  ability  to 
provide  high  quality  results.  (10  points) 

b.  Evidence  that  the  applicant  can 
implement  the  campaign,  and  complete 
the  evaluation  component  within  the 
time  lines  provided.  (10  points) 

Note:  OSC's  experience  during  previous 
grant  cycles  has  shown  that  a  number  of 
applicants  choose  to  apply  as  a  consortium 
of  individual  entities;  or,  if  applying 
individually,  propose  the  use  of 
subcontractors  to  undertake  certain  limited 
functions.  It  is  essential  that  these  applicants 
demonstrate  the  proven  management 
capability  and  experience  to  ensure  that,  as 
lead  agency,  they  will  be  directly  accountable 
for  the  successful  implementation, 
completion,  and  evaluation  of  the  project. 

3.  Sta£f  Capability  (10  points) 

Applications  will  be  evaluated  in 
terms  of  the  degree  to  which: 

a.  The  duties  outlined  for  grant- 
funded  positions  appear  appropriate  to 
the  work  that  will  be  conducted  under 
the  award.  (5  points) 
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b.  The  qualifications  of  the  grant- 
funded  positions  appear  to  match  the 
requirements  of  these  positions.  (5 
points) 

Note:  If  the  grant  project  manager  or  other 
member  of  the  professional  staff  is  to  be  hired 
later  as  part  of  the  grant,  or  should  there  be 
any  change  in  professional  staff  during  the 
grant  period,  hiring  is  subject  to  review  and 
approval  by  OSC  at  that  time. 

4.  Previous  Experience  (20  points) 

The  proposals  will  be  evaluated  on 
the  degree  to  which  the  applicant 
demonstrates  that  it  has  successfully 
carried  out  programs  or  work  of  a 
similar  natiire  in  the  past. 

Eligible  Applicants 

This  grant  competition  is  open  to 
nonprofit  organizations,  including  labor 
organizations,  employer  groups  and 
state  and  local  government  agencies. 

Gmnt  Period  and  Award  Amount 

It  is  anticipated  that  several  grants 
will  be  awarded  and  will  range  in  size 
bom  $40,000  to  $100,000. 

Publications  of  this  announcement 
does  not  require  OSC  to  award  any 
specific  number  of  grants,  or  to  obligate 
all  or  any  part  of  available  funds.  The 
period  of  performance  will  be  twelve 
months  from  the  date  of  the  grant 
award,  in  most  cases  beginning  October 
1,  2002. 

Application  Deadline 

All  applications  must  be  received  by 
6  PM  EDT,  May  20,  2002.  If  using 
reg\ilar  first-class  mail,  send  to: 
U.S.Department  of  Justice,  Civil  Rights 
Division,  Office  of  Special  Coimsel  for 
Immigration  Related  Unfair 
Employment  Practices,  950 
Peimsylvania  Avenue  NW.,  Washington, 
DC  20530.  If  using  messengers, 
overnight  or  priority  mail,  send  to: 
Office  of  Special  Counsel  for 
Immigration  Related  Unfair 
Employnfent  Practices,  U.S.  Department 
of  Justice,  1425  New  York  Ave.,  NW., 
Suite  9000,  Washington,  DC  20005. 
Applications  may  not  be  submitted  via 
facsimile  machine. 

Application  Requirements 

Applicants  should  submit  an  original 
and  two  (2)  copies  of  their  completed 
proposal  by  the  deadline  established 
above.  All  submissions  must  contain  the 
following  items  in  the  order  listed 
below: 

1.  A  completed  and  signed 
Application  for  Federal  Assistance 
(Standard  Form  424). 

Note:  The  Catalogue  of  Federal  Domestic 
Assistance  number  is  16.110  and  the  title  is. 
Education  &  Enforcement  of  the 


Antidiscrimination  Provisions  of  the 
Immigration  and  Nationality  Act.  (box  #10  of 
the  SF  424). 

2.  OJP  Form  4061/6  (Certification 
Regarding  Lobbying;  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  and  Drug-Free  Workplace 
Requirements). 

3.  Disclosvtfe  Form  to  Report 
Lobbying  (SF  LLL). 

4.  OJP  Form  4000/3  (Assurances). 

5.  An  abstract  of  the  full  proposal,  not 
to  exceed  one  page. 

6.  A  program  narrative  of  not  more 
than  fifteen  (15)  double-spaced  typed 
pages  that  includes  the  following: 

a.  A  clear  statement  describing  the 
approach  and  strategy  to  be  used  to 
complete  the  tasks  identified  in  the 
program  description; 

b.  A  clear  statement  of  the  proposed 
goals  and  objectives,  including  a  listing 
of  the  major  events,  activities,  products 
and  timetables  for  completion  and  the 
extent  of  OSC  participation  in  grantee 
outreach  events; 

c.  The  proposed  staffing  plan.  Note:  If 
grant  project  manager  or  other 
professional  staff  member  is  to  be  hired 
later  as  part  of  the  grant,  or  should  there 
be  a  change  in  professional  staff,  hiring 
is  subject  to  review  and  approval  by 
OSC  at  that  time;  and 

d.  Description  of  how  the  project  will 
be  evaluated. 

7.  A  proposed  budget  outlining  all 
direct  and  indirect  costs  for  personnel, 
fringe  benefits,  travel,  equipment, 
supplies,  subcontractors,  and  a  short 
narrative  justification  of  each  budgeted 
line  item  cost.  If  an  indirect  cost  rate  is 
used  in  the  budget,  then  a  copy  of  a 
current  fully  executed  agreement 
between  the  applicant  and  the  cognizant 
Federal  agency  must  accompany  the 
budget. 

Note:  Program  budgets  must  include  the 
travel,  lodging  and  other  expanses  necessary 
for  not  more  than  two  program  staff  members 
to  attend  the  mandatory  OSC  grantee  training 
(2  days)  held  in  Washington,  DC  at  the 
beginning  of  the  grant  period  (late  Autumn). 

8.  Copies  of  resumes  of  the 
professional  staff  proposed  in  budget. 

Application  forms  may  be  obtained  by 
writing  or  telephoning:  U.S.  Department 
of  Justice,  Civil  Rights  Division,  Office 
of  Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices, 
950  Pennsylvania  Avenue  NW., 
Washington,  DC  20530.  Tel.  (202)  616- 
5594,  or  (202)  616-5525  (TDD  for  the 
hearing  impaired).  This  announcement 
and  the  required  forms  will  also  appear 
on  the  Worid  Wide  Web  at 
www.usdoj.gov/crt/osc/  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs. 


Dated:  March  28.  2002. 
Juan  Carlos  Benitez, 

Special  Counsel  for  Immigration.  Related 

Unfair  Employment  Practices. 

(FR  Doc.  02-«110  Filed  4-3-02;  8:45  am] 

BIUJNO  COOe  4410-1»-«l 


DEPARTMENT  OF  JUSTICE 

NotiC0  Of  Lodging  of  Consent  Decree 
in  Comprehensive  Environmental 
Reeponee,  Compensation  and  Liability 
Act  Cost  Recovery  Action 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Agere  Systems,  Inc.,  et  al.  Civil 
Action,No.  02-CV-1681  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Pennsylvania  on 
March  27,  2002. 

The  Consent  Decree  resolves  the 
United  States'  claims  against  twelve 
defendants — Agere  Systems.  Inc.; 
American  Color  and  Chemical,  LLC; 
Carpenter  Technology  Corporation; 
Continental  Holdings,  Inc.;  Exide 
Technologies,  Inc.;  The  Glidden 
Company;  Hohnann  Industries,  Inc.; 
Honeywell  International  Inc.;  Quadrant 
EPP,  Inc.;  Sonoco  Fibre  Drum,  Inc.; 
Sonoco  Products  Company;  and 
Unisource  Worldwide,  Inc.  ("Settling 
Defendants")— imder  Section  107(a)  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9607(a),  for 
past  response  costs  incurred  by  the 
United  States  at  the  Berks  Landfill 
Superfund  Site  in  Spring  Township, 
Berks  County,  Pennsylvania.  The 
Consent  Decree  requires  the  Settling 
Defendants  to  pay  $1,100,000.00  to  the 
United  States. 

The  Department  of  Justice  will  accept 
written  comments  on  the  proposed 
Consent  Decree  for  thirty  (30)  days  from 
the  date  of  publication  of  this  notice. 
Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  PO  Box 
7611,  Ben  Franklin  Station,  Washington, 
DC  20044-7611  and  refer  to  United 
States  V.  Agere  Systems,  Inc.,  DOJ  Ref. 
No  90-11-2-1347/1. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  Eastern 
District  of  Pennsylvania,  615  Chestnut 
Street,  Suite  1250,  Philadelphia.  PA 
19106,  and  at  EPA  Region  HI,  1650  Arch 
Street,  Philadelphia,  PA  19103-2029. 
Copies  of  the  proposed  Consent  Decree 
may  also  be  obtained  by  mail  from  the 
U.S.  Department  of  Justice,  Consent 
Decree  Library.  P.O.  Box  7611. 
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Washington,  DC  20044-7611,  or  by 
faxing  a  request  to  Tonia  Fleetwood, 
facsimile  no.  (202)  514-0097,  phone 
confirmation  no.  (202)  514-1547.  When 
requesting  copies,  please  enclose  a 
check  to  cover  the  twenty-five  cents  per 
page  reproduction  costs  payable  to  the 
"Consent  Decree  Library"  in  the  amount 
of  $9.00  and  reference  United  States  v. 
Agere  Systems,  Inc.,  DOJ  Ref.  No.  90- 
11-2-1347/1. 

Roiiert  0.  Brook, 

Assistant  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources, 
Division,  Department  of  Justice. 
[FR  Doc.  02-8094  Filed  4-3-02;  8:45  am] 

BILUNG  COOE  4410r1S-« 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Coneent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA") 


[Under  the  policy  set  out  at  28  CFR 
50.7,  notice  is  hereby  given  that  on 
March  25,  2002,  the  United  States 
lodged  a  proposed  Consent  Decree  for 
the  Mine  Flooding  Operable  Unit  in 
Butte,  Montana  (the  "Mine  Flooding 
Consent  Decree")  in  United  States  v. 
Atlantic  Richfield  Company  et  al..  Civil 
Action  No.  02-35-BU-RFC,  with  the 
United  States  District  Court  for  the 
District  of  Montana. 

This  lawsuit  was  brought  by  the 
United  States  against  five  entities — 
Atlantic  Richfield  Company;  ASARCO; 
Montana  Resources;  Montana 
Resources,  Incorporated;  AR 
Corporation;  and  Dennis  Washington 
(collectively,  the  "Settling 
Defendants") — under  Sections  106, 107 
and  113(g)(2)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA"),  42  U.S.C.  9606.  9607, 
9613(g)(2).  for:  (a)  The  recovery  of  costs 
incurred  by  EPA  in  response  to  releases 
and  threatened  releases  of  hazardous 
substances  at  and  ft^om  the  Butte  Mine 
Flooding  Operable  Unit,  including  a 
related  removal  action  at  the  Travona 
Shaft/West  Camp  Operable  Unit,  which 
is  part  of  the  Butte  Mine  Flooding 
Operable  Unit  (collectively  the  "Mine 
Flooding  Site"),  together  with  accrued 
interest;  (b)  a  declaratory  judgment 
regarding  liability  for  Future  Response 
Costs  paid  at  the  Mine  Flooding  Site; 
and  (c)  the  performance  of  certain 
response  actions  consistent  at  the  Mine 
Flooding  Site  consistent  with  CERCLA's 
implementing  regulations,  which  are 
contained  in  the  National  Contingency 
Plan  (NCP)  at  40  CFR  part  300. 


Under  the  terms  of  the  proposed 
Consent  Decree  lodged  with  the  Court, 
the  Settling  Defendants  wilL  among 
other  things:  (a)  Implement  the  cleanup 
plan  selected  by  the  U.S.  Enviroimiental 
Protection  Agency  (EPA)  for  the  Mine 
Flooding  Site,  (b)  reimburse  EPA  for  its 
past  costs  in  responding  to  the  releases 
of  hazardous  substances  at  the  Mine 
Flooding  Site,  and  (c)  make  a  lump  sum 
payment  to  EPA  to  cover  its  anticipated 
future  costs  in  overseeing  and 
monitoring  the  cleanup  at  the  Mine 
Flooding  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Office  of  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  P.O.  Box  7611,  Washington, 
DC  20044-7611,  and  refer  to  United 
States  v.  ARCO,  DOJ  Case  Number  90- 
11-2-430. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of 
Montana,  2929  Third  Avenue  North, 
Suite  400,  Billings,  Montana  59101,  and 
at  U.S.  EPA  Region  VIII  Montana  Office, 
Federal  Building,  10  West  15th  Street, 
Suite  3200,  Helena,  Montana  59624.  A 
copy  of  the  proposed  Consent  Decree 
may  also  be  obtained  by  mailing  a 
request  to  the  Consent  Decree  Library, 
U.S.  Department  of  Justice,  P.O.  Box 
7611,  Washington,  DC  20044-7611,  or 
by  faxing  a  request  to  Tonia  Fleetwood, 
Department  of  Justice  Consent  Decree 
Library,  fax  no.  (202)  616-6584;  phone 
confirmation  no.  (202)  514-1547. 

In  requesting  a  copy  of  the  Consent 
Decree,  please  reference  United  States  v. 
ARCO,  DOJ  Case  Number  90-11-2-430, 
and  enclose  a  check  in  the  amount  of 
$30.50  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

W.  Benjamin  Fisherow, 

Deputy  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-8093  Filed  4-3-02;  8:45  am] 

BILUNG  CODE  4410-1 S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Notice  is  hereby  given  that  on  March 
18,  2002,  a  proposed  Consent  Decree  in 
United  States  v.  Ferro  Corporation,  Qvil 
Action  No.  2:02  CV  115,  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Indiana 
(Hammond  Division). 


In  this  action  the  United  States  sought 
civil  penalties  and  injunctive  relief  fi-om 
Ferro  Corporation  ("Ferro")  for  its 
violations  of  the  Clean  Air  Act  (the 
"Act"),  the  federally-approved 
provisions  of  the  Indiana  State 
Implementation  Plan,  and  three 
administrative  orders  issued  by  the 
United  States  Environmental  Protection 
Agency  ("U.S.  EPA").  The  consent 
decree,  which  reflects  a  settlement  of 
the  claims  of  three  environmental 
agencies,  the  Untied  States 
Environmental  Protection  Agency,  the 
Indiana  Department  of  Environmental 
Management,  and  the  City  of 
Hammond's  Department  of 
Environmental  Management,  obligates 
Ferro  to  pay  the  three  agencies 
collectively  civil  penalties  totaling  $3 
million:  $1,050,000  to  the  United  States, 
$600,000  to  the  State  of  Indiana  and 
$1,350,000  to  the  City  of  Hammond. 
Additionally,  Ferro  is  obligated 
piu'suant  to  the  consent  decree  to:  (1) 
Hire  an  independent  consultant  to 
conduct  an  Environmental  Management 
System  ("EMS")  audit  at  the  facility; 
and  (2)  as  a  state  and  city  environmental 
project,  finance  a  brownfield  clean-up 
project  in  the  City  of  Hammond,  which 
is  valued  at  $844,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  fi-om  the 
date  of  this  publication  comments 
relating  to  this  proposed  settlement. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Enviroimient  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Ferro  Corporation  Civil  Action 
No.  2:02  CV  115,  D.J.  Ref.  90-5-2-1- 
1910/1. 

The  consent  decree  may  be  examined 
at  the  United  States  Attorney's  Office, 
Northern  District  of  Indiana,  1001  Main 
Street,  Suite  A,  Dyer,  Indiana  46311, 
and  at  U.S.  EPA  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  A  copy  of  the  consent  decree 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington. 
DC  20044-761  or  by  faxing  a  request  to 
Tonia  Fleetwood,  fax  no.  (202)  514- 
0097,  phone  confirmation  number  (202) 
514-1547.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amoimt  of  $7.00 
payable  to  the  U.S.  Treasury  to  cover  the 
costs  of  copying. 

W.  Benjamin  Fisherow, 

Deputy  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources. 

Division. 

[FR  Doc.  02-8091  Filed  4-3-02;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Conaant  Decree 
Under  ttw  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  March  25.  2002  a 
proposed  Partial  Consent  Decree  in 
United  States  v.  Pharmacia  Corporation 
Ip/k/a  Monsanto  Company)  and  Solatia, 
Inc.,  Civil  Action  No.  CV-02-PT-0749- 
E  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Alabama. 

In  this  action  the  United  States  alleges 
that  Pharmacia  Corporation  and  Solutia. 
Inc.  ("Defendants ')  are  liable  under  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA).  for  injimctive  relief  in 
connection  with  the  release  of 
hazardous  substances  from  the 
Defendants'  manufacturing  facility 
located  in  Anniston,  Alabama  into  the 
environment.  The  United  States  further 
alleges  that  the  Defendants  are  liable  for 
reimbursing  the  United  States  for  all 
future  response  costs  incurred  in 
connection  with  the  Anniston  PCB  Site. 
This  Partial  Consent  Decree  (hereafter 
"Decree")  requires  the  Defendants  to 
provide,  in  accordance  with  federal 
regulations,  standards  and  guidelines. 
for  a  thorough  assessment  of 
contamination  in  and  aroimd  Anniston. 
Alabama  and  to  determine  the  risks  that 
such  contamination  may  pose  to  public 
health  and  the  environment.  This 
process  is  called  the  Remedial 
Investigation.  In  addition,  the  proposed 
Decree  requires  the  Defendants  to 
identify  methodologies  for  cleanup  of 
the  contamination  so  as  to  provide  the 
necessary  protection  of  public  health 
and  the  environment.  This  process  is 
called  the  Feasibility  Study.  Ultimately, 
from  this  process,  the  U.S. 
Environmental  Protection  Agency 
("EPA")  will  select  the  appropriate 
cleanup  to  ensure  protection  of  public 
health  and  the  environment.  The  costs 
for  the  Remedial  Investigation  and 
Feasibility  Study  ("RI/FS")  will  be 
borne  by  the  Defendants. 

Under  the  proposed  Decree,  the 
Defendants  will  undertake 
implementation  of  the  RI/FS.  The  RI/FS 
includes  the  Defendants'  manufacturing 
focility  and  all  areas  where 
contamination  has  migrated  from  the 
facility. 

In  addition,  the  Decree  requires  the 
Defendants  to  provide  over  $3.2  million 
in  funding  to  an  education  trust  fund. 
The  trust  fund  is  created  imder  the 
proposed  Decree  for  the  purpose  of 
providing  special  education,  tutoring,  or 
other  supplemental  educational  services 


for  children  of  west  Anniston  that  have 
learning  disabilities  or  otherwise  need 
additional  educational  services. 

Under  the  Decree,  the  Defendants  will 
be  required  to  reimburse  the  United 
States  for  all  future  oversight  costs. 

Additionally,  the  Decree  requires  the 
Defendants  to  provide  funding  for  a 
Technical  Assistance  Plan  ("TAP").  The 
purpose  of  the  TAP  is  to  provide 
technical  assistance  to  the  community 
so  that  the  community  can  play  a 
meaningful  role  in  the  RI/FS  process. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Decree. 
Conunents  should  be  addressed  to  the 
/Assistant  Attorney  General  for  the 
Envirorunent  and  Natural  Resources 
Division.  U.S.  Department  of  Justice. 
P.O.  Box  7611.  Washington.  DC  20044. 
and  should  refer  to  United  States  v. 
Pharmacia  Corporation  (p/k/a 
Monsanto  Company  and  Solutia,  Inc., 
D.J.  Ref.  90-11-2-07135/1.  The 
proposed  Partial  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Northern  District  of 
Alabama.  1801  4th  Avenue.  North 
Birmingham,  Alabama  35203;  and  at 
'  Region  4.  Office  of  the  Environmental 
Protection  Agency,  Atlanta  Federal 
Center.  61  Forsyth  Street.  SW.,  Atlanta. 
Georgia  30303.  A  copy  of  the  proposed 
Partial  Consent  Decree  may  be  obtained 
by  mail  from  the  Department  of  Justice 
Consent  Decree  Library.  P.O.  Box  7611. 
Washington.  DC  20044.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $6.25  (without  exhibits). 
$41.50  (with  exhibits)  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 

Ellen  M.  Nfahan. 

Assistant  Section  Chief,  Envimnment  and 

Natural  Resources  Division. 

[FR  Doc.  02-8092  Filed  4-3-02;  8:45  am) 
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Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Alcoa.  Alcoa  Center.  PA 
has  acquired  Reynolds  Metals  Company, 
Chester.  VA  and  assumed  its 
membership  in  the  venture.  Also,  the 
following  member  has  changed  its 
name:  Cooperweld.  Piqua.  OH  to  LTV 
Copperweld.  Piqua.  OH.  In  addition. 
Hydrodynamics  Technologies.  Inc.. 
Auburn  Hills.  MI  has  been  dropped  as 
a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Auto  Body 
Consortium.  Inc.:  "Hot  Metal  Gas 
Forming"  ("HMGF")  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  December  21. 1998,  Auto  Body 
Consortiimi,  Inc.:  "Hot  Metal  Gas 
Forming"  ("HMGF")  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  18.  1999  (64  FR  8124). 

The  last  notification  was  filed  with 
the  Department  on  July  31,  2000.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  3,  2000  (65  FR  59017). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  02-8095  Filed  4-3-02;  8:45  am) 
BNJJNO  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antltruat  Diviaion 

Notice  Purauant  to  ttta  National 
Cooperative  Reaearch  and  Production 
Act  of  1993— Auto  Body  Conaortlum, 
Inc.:  'Hot  Metal  Gaa  Forming  " 
("HMGF') 

Notice  is  hereby  given  that,  on  March 
8.  2002.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act").  Auto  Body 
Consortium,  toe:  "Hot  Metal  Gas 
Forming  "  ("HMGF")  has  filed  written 
notifications  simultaneously  with  the 


DEPARTMENT  OF  JUSTICE 

Antltruat  DMaion 

Notice  Purauant  to  ttie  National 
Cooperative  Reeearch  and  Production 
Act  of  1993— Portland  Cement 
Aaaociation 

Notice  is  hereby  given  that,  on  March 
5.  2002.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act").  Portland  Cement 
Association  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Conmiission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  National  Cement  Company 
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of  California.  Encino,  CA;  National 
Cement  Company  of  Alabama, 
Birmingham,  AL;  Eastern  Cement 
Corporation.  West  Palm  Beach,  FL;  and 
Fuller  BuUc  Handling,  Bethlehem.  PA 
have  resigned  from  PCA;  and  Giant 
Cement  Holding,  Inc..  Summerville.  SC 
has  become  a  member.  Also.  Lehigh 
Portland  Cement  Company,  Allentown, 
PA  has  changed  its  name  to  Lehigh 
Cement  Company;  Calaveras  Cement 
Company.  Concord.  CA  has  changed  its 
name  to  Lehigh  Southwest  Cement 
Company;  Tilbury  Cement  Company. 
Seattle.  WA  has  changed  its  name  to 
Lehigh  Northwest  Cement  Company; 
Tilbury  Cement  Limited.  Delta.  British 
Columbia,  CANADA  has  changed  its 
name  to  Lehigh  Northwest  Cement 
Limited;  and  Svedala  Industries.  Inc., 
York.  PA  (an  Associate  Member)  has 
changed  its  name  to  Metso  Minerals. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Portland 
Cement  Association  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  7, 1985.  Portland  Cement 
Association  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  February  5, 
1985  (50  FR  5015). 

The  last  notification  was  filed  with 
the  Department  on  January  30.  2002.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-8118  Filed  4-3-02;  8:45  am] 
BIUING  CODE  4310-11-M 


DEPARTMENT  OF  JUSTICE 

Antltruat  Diviaion 

Notice  Purauant  to  the  National 
Cooperative  Reaearch  and  Production 
Act  of  1993— Water  Heater  Induatry 
Joint  Reaearch  and  Development 
Conaortlum 

Notice  is  hereby  given  that,  on  March 
4,  2002.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Water  Heater 
Industry  Joint  Research  and 
Development  Consortium  ("the 
Consortium")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  an  extension  of 
its  term.  The  notifications  were  filed  for 


the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
imder  specified  circvunstances. 
Specifically,  the  term  of  the  Consortium 
has  been  changed  frtim  a  term  of  seven 
years  beginning  February  27, 1995  to  a 
term  of  eight  years  beginning  February 
27. 1995. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the 
Consortium  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  February  28, 1995.  the  Consortiimi 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  March  27. 1995  (60 
FR  15789). 

The  last  notification  was  filed  with 
the  Department  on  February  9.  2000  and 
February  26.  2001.  A  notice  was 
published  in  the  Federal  Register 
pursuant  to  section  6(b)  of  the  Act  on 
March  29.  2001  (66  FR  17205). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-8117  Filed  4-3-02:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antltruat  Diviaion 

Notice  Purauant  to  the  National 
Cooperative  Reaearch  and  Production 
Act  of  1993— Wireleaa  Application 
Protocol  Forum,  Ltd. 

Notice  is  hereby  given  that,  on 
January  28.  2002,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Wireless  Application  Protocol  Forum, 
Ltd.  ("WAP"),  has  filed  vn-itten 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically.  Vizzavi,  London,  United 
Kingdom,  has  been  added  as  a  party  to 
this  venture.  Novell,  Inc.,  San  Jose,  CA. 
has  acquired  Cambridge  Technology 
Partners,  Inc.,  Cambridge,  MA.  Orange 
Communications,  Lausanne, 
Switzerland,  has  acquired  France 
Telecom,  Paris,  France.  mm02,  Slough, 
United  Kingdom,  has  acquired  VlAG 


Interkom  GmbH  &  Co..  Meunchen. 
Germany.  Bell  Mobility,  Mississauga, 
Ontario,  Canada,  has  changed  its  name 
to  Exomi  Oy.  BT  Cellnet,  Slough,  United 
Kingdom,  has  changed  its  name  to 
mm02.  Cable  &  Wireless  Optus  Ltd., 
North  Sydney,  New  South  Wales. 
Australia,  has  changed  its  name  to 
Sinetel  Optus  Ltd. 

The  following  companies  had  their 
memberships  canceled:  ActiveSky  Inc., 
San  Mateo,  CA;  Agency.com,  London, 
United  Kingdom;  Altawave  Inc., 
Fremont,  CA;  Arch  Wireless,  Piano.  TX; 
CellStar.  CarroUton,  TX;  Centerpost 
Corporation,  Chicago.  IL;  Chenypicks. 
Hong  Kong.  Hong  Kong-China;  Cyber- 
COMM.  Paris,  France;  FDTI.  Lisboa. 
Portugal;  Handsky  Technology  Limited, 
Nangjing,  People's  Republic  of  China; 
HelloAsia,  Redwood  City,  CA; 
HiddenMind  Technology,  Gary.  NC;  Hii 
Co..  Ltd..  Taipei.  Taiwan;  Hotpalm.com, 
AUanta,  GA;  Hyperwave.  Graz.  Austria; 
InDiQu.  San  Diego.  CA;  Informa 
Telecoms  Group.  London,  United 
Kingdom;  Isovia  Inc..  Boston.  MA;  LPG 
Innovations  Ltd..  Helsinki,  Finland; 
MediaSolv.com.  Inc.,  San  Jose,  CA; 
Microband.  Inc..  New  York,  NY; 
nCipher,  Inc..  Wobum.  MA;  NetSanity, 
Inc.,  Campbell.  CA;  ome  internet 
communications  services  AG.  Vienna. 
Austria;  Pacific21  Ltd.,  London.  United 
Kingdom;  Palm.  Inc..  Santa  Clara.  CA; 
ResQNet.com.  Inc..  New  York.  NY: 
Societe  Generale,  Paris.  France; 
SurfGold.com.  Singapore.  Singapore; 
Vicinity  Corporation.  Sunnyvale.  CA; 
W-Phone.  Inc.,  San  Jose,  CA;  and 
White.Cell,  Inc.,  Rosh-Haayin.  Israel. 

The  following  companies  have 
resigned:  Adobe  Systems  Inc..  San  Jose. 
CA;  APAS  Inc..  Tokyo.  Japan;  Art 
Technology  Group.  Inc.,  Cambridge, 
MA;  Askus  AB.  Stockholm,  Sweden; 
Aspective  Limited,  Staines.  United 
Kingdom;  Barnes  and  Noble.com,  New* 
York,  NY;  Blue  C  Internet  GmbH. 
Vieima,  Austria;  Civista  Limited, 
Tol worth.  United  Kingdom;  ClientSoft 
Inc..  Hawthorne,  NY;  Columbitech  AB, 
Stockholm,  Sweden;  Consafe  Infotech 
AB.  Malmo,  Sweden;  Dansk  Data 
Elektronik  A/S,  Herlev.  Denmark; 
Deutsche  Bank  AG.  Eschbom,  Germany; 
Digital  Bridges  Limited.  Fife,  ScoUand, 
United  Kingdom;  Dimon  Software, 
Reykjavik,  Iceland;  Edify  Corporation, 
Santa  Clara,  CA;  Ementor  ASA,  Oslo. 
Norway;  eWare,  Ltd.,  Dublin,  Ireland; 
FedEx  Corporation,  Collierville,  TN; 
HiQ  International.  Stockholm,  Sweden; 
Infocomm  Inc.,  Taipei.  Taiwan; 
Intergraph  Corporation.  Inc..  Huntsville, 
AL;  Intershop  Communications  GmbH, 
Hamburg,  Germany;  KPMG  Consulting. 
Inc..  McLean,  VA;  Melody  Interactive 
Solutions  AB,  Stockholm.  Sweden; 


16126 


Federal  Register / Vol.  67.  No.  65 /Thursday.  April  4,  2002 /Notices 


Mgage  Systems  AB,  Stockholm. 
Sweden:  MobileRAIN  Technologies, 
Inc..  Union  City.  Ca;  New  Media 
Science/Linne  Group.  Oslo.  Norway; 
Nortel  Networks,  Richardson.  TX; 
PhoneDo  Networks  Inc.,  Herzliya.  Israel; 
Pivotal  Corporation,  North  Vancouver. 
British  Columbia.  Canada;  Quinary. 
SpA.  Milan,  Italy;  Radio  Frequency 
Investigation  Ltd.,  Hants,  United 
Kingdom;  Ubiquity  S.r.l.,  Milan,  Italy; 
and  Virtual,  Inc. .  Taipei.  Taiwan. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  WAP  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  March  18. 1998.  WAP  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  31.  1998  (63  FR 
72333). 

The  last  notification  was  filed  with 
the  Department  on  November  20.  2001. 
A  notice  for  this  filing  has  not  yet  been 
published  in  the  Federal  Register. 

Constance  K.  Robinson. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-ail6  Filed  4-3-02;  8:45  am] 

MLUNO  COM  4410-11-M 


SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  pubUc  up 
to  the  seating  capacity  of  the 
teleconferencing  room.  The  agenda  for 
the  meeting  is  as  follows:  Review 
application  for  Media  Patron  Program. 

ft  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  March  27.  2002. 
Sylvia  K.  Kraemer. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 
[FR  Doc.  02-8089  Filed  4-3-02;  8:45  am) 

BILLlNa  COM  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-047)] 

U.S.  Centennial  of  Flight  Commission 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  teleconference  meeting  of 
the  U.S.  Centennial  of  Flight 
Commission. 

DATES:  Wednesday.  April  10.  2002.  3 
p.m.  to  4  p.m. 

ADDRESSES:  This  meeting  will  be 
conducted  via  teleconference;  hence 
participation  will  require  contacting  Ms. 
Beveriy  Farmarco  at  202/358-1903 
before  12  noon  Eastern.  April  8,  2002, 
leaving  your  name,  affiliation,  and 
phone  number. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Beverly  Farmarco,  Code  1-2.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546.  202/358-1903. 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 


SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA. 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  pubfic 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  May  20, 
2002.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  NARA  staff  usually 
prepare  appraisal  memorandiuns  that 
contain  additional  information 
concerning  the  records  covered  by  a 
proposed  schedule.  These,  too,  may  be 
requested  and  will  be  provided  once  the 
appraisal  is  completed.  Requesters  will 
be  given  30  days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 


notice,  vmte  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA).  8601  Adelphi 
Road.  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
reconis.mgt@nara.gov.  Requesters  must 
cite  the  control  nimiber,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
shoiUd  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.jngt@/jara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  Usts  the  organizational 
imit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accimiulated  throughout  an 
agency.  This  notice  provides  the  control 
nimiber  assigned  to  each  schedule,  the 
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total  number  of  schedule  items,  and  the 
nimiber  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1 .  Department  of  the  Air  Force, 
Agency-wide  (Nl-AFU-02-3.  81  items. 
81  temporary  items).  Electronic  versions 
of  temporary  records  relating  to  supply 
and  transportation  matters.  Included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing  as  well  as  electronic  records 
that  supplement  or  replace  paper 
records  already  approved  for  disposal. 
Records  relate  to  such  matters  as 
property  accountability,  inventory 
management,  warehouse  space 
planning,  motor  vehicle  operation  and 
maintenance,  cargo  and  passenger 
manifests,  and  the  packaging,  handling, 
and  inspection  of  shipped  property. 

2.  Department  of  the  Air  Force. 
Agency-wide  (Nl-AFU-02-4. 120 
items.  120  temporary  items).  Electronic 
versions  of  temporary  records  relating  to 
member  services,  public  affairs 
activities,  and  information  management. 
Included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing  as  well  as 
electronic  records  that  supplement  or 
replace  paper  records  already  approved 
for  disposal.  Records  relate  to  such 
matters  as  clubs  and  recreational 
activities,  library  administration,  child 
care  operations,  cemeteries  and  burials, 
food  services,  laundry  and  dry  cleaning 
operations,  non-appropriated  fund 
fiiiancial  and  personnel  administration. 
Air  Force  news  media,  office 
administration,  reprographics,  records 
management,  the  Privacy  Act  program, 
and  mail,  publications,  and  forms 
management. 

3.  Department  of  the  Army.  Agency- 
wide  (Nl-AU-02^7.  2  items,  2 
temporary  items).  Records  relating  to 
non-appropriated  fund  employee  job 
descriptions.  Included  are  master  job 
descriptions,  job  standards,  and  similar 
information  used  in  the  analysis, 
development,  and  evaluation  of  specific 
jobs.  Also  included  are  electronic  copies 
of  documents  created  using  electronic 
mail  and  word  processing.  The  schedule 
also  authorizes  the  agency  to  apply  the 


proposed  disposition  instructions  to  any 
recordkeeping  medium. 

4.  Department  of  Defense,  Defense 
Contract  Audit  Agency  (Nl-372-02-3,  3 
items,  3  temporary  items).  Records 
pertaining  to  leased  office  equipment 
that  are  used  to  determine  payments 
due  vendors.  Included  are  statistical 
reports  provided  to  commercial 
concerns  and  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

5.  Department  of  Defense,  Defense 
Information  Systems  Agency  (Nl-371- 
02-3,  3  items,  3  temporary  items). 
Commimications  security 
administrative  files.  Included  are 
correspondence,  messages,  and  other 
facilitative  records  relating  to  measures 
taken  to  protect  telecommunications 
from  unauthorized  access.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

6.  Department  of  Energy,  Southeastern 
Power  Administration  (Nl-388-00-01 , 
100  items,  68  temporary  items). 
Comprehensive  records  schedule 
covering  files  of  the  Office  of  the 
Administrator,  Legal  Affairs,  the 
Division  of  Finance  and  Marketing,  the 
Division  of  Power  Operations,  and  the 
Division  of  Human  Resources  and 
Administration.  Records  proposed  for 
disposal  include  such. file  series  as 
general  correspondence,  administrative 
files,  recurring  reports,  power  contracts, 
geological  studies,  daily  operating  logs, 
billing  invoices,  routine  audits,  and 
conference  planning  materials.  Also 
included  are  electronic  copies  of 
dociunents  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  such  files  as  the 
administrator's  correspondence  files, 
meeting  minutes,  legal  policies,  power 
marketing  and  management  policies, 
legislative  history  case  files,  budget 
histories,  engineering  studies,  speeches, 
press  releases,  significant  photographs, 
audio- visual  recordings,  and 
publications. 

7.  Department  of  State,  Bureau  of 
Intelligence  and  Research  (Nl-59-01- 
15,  28  items,  15  temporary  items). 
Records  of  the  Office  of  Intelligence 
Resources  relating  to  committees, 
boards,  and  working  groups  on  which 
office  staff  serve  as  members  only.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  files  relating  to  such  matters 
as  foreign  intelligence  relationships, 
signals  intelligence,  intelligence 
collection  activities,  intelligence 
sharing,  and  the  activities  of 


committees,  boards,  and  working  groups 
for  which  the  office  serves  as  secretariat. 

8.  Department  of  State,  Bureau  of 
Pohtical-MiUtary  Affairs  (Nl-59-01-24. 
20  items,  17  temporary  items).  Files 
acciimulated  by  the  Assistant  Secretary 
and  Deputy  Assistant  Secretaries, 
including  such  records  as  electronic 
tracking  systems  for  correspondence, 
schedules  of  daily  activities, 
congressional  inquiries,  reference  copies 
of  National  Security  Directives,  and 
copies  of  docxmients  with  special 
restrictions.  Also  included  are 
electronic  copies  of  docimients  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
chronological  and  program  files  of  the 
Assistant  Secretary,  Deputy  Assistant 
Secretaries,  and  other  front  office 
principals  as  well  as  a  finding  aid  to  the 
chronological  files. 

9.  Department  of  the  Treasury,  Bureau 
of  Alcohol,  Tobacco  and  Firearms  (Nl- 
436-01-1,  4  items,  4  temporary  items). 
Alcohol  label  applications  records 
including  applications,  approvals, 
denials,  and  related  papers.  Also 
included  are  electronic  copies  of 
docimients  created  using  electronic  mail 
and  word  processing. 

10.  Department  of  the  Treasury,     . 
International  Financial  Institutions 
Advisory  Commission  (Nl-220-02-12, 
5  items,  2  temporary  items).  Electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 
Proposed  for  permanent  retention  are 
recordkeeping  copies  of  such  files  as 
correspondence,  hearing  records,  and 
reports,  including  the  Commission's 
report  to  Congress. 

11.  Department  of  the  Treasury, 
International  Monetary  Fund  Advisory 
Committee  (Nl-220-02-13,  3  items,  2 
temporary  items).  Electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing.  Recordkeeping 
copies  of  correspondence  files  are 
proposed  for  permanent  retention. 

12.  National  Archives  and  Records 
Administration,  Agency-wide  (Nl-64- 
02-1,  9  items,  6  temporary  items). 
Administrative  planning  records  for 
professional  and  scholarly  conferences, 
symposia,  ceremonies,  and  events. 
Included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
such  records  as  program  proceedings 
and  video  and  audio  recordings  of 
conferences  and  s}anposia. 

13.  National  Archives  and  Records 
Administration,  Agency-wide  (Nl-64- 
02-7,  2  items,  2  temporary  items).  User 
logs  and  system  audit  data  for  research 
room  personal  computers. 
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14.  National  Archives  and  Records 
Administration,  Agency-wide  (Nl-64- 
02-8. 1  item.  1  temporary  item).  Routine 
requests  for  information,  forms,  and 
publications  for  which  no  research  is 
required  for  reply. 

15.  National  Credit  Union 
Administration,  Office  of  Strategic 
Planning  (Nl-413-02-3,  4  items,  3 
temporary  items).  Files  relating  to  the 
Government  Performance  and  Results 
Act,  including  such  records  as 
correspondence,  plans,  distribution 
lists,  planning  schedules,  semi-aimual 
performance  plans,  audits/reviews, 
backgroimd  papers,  and  other 
administrative  records.  Also  included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
strategic  plans,  annual  performance 
plans,  annual  operating  plans,  and 
annual  performance  reports. 

16.  National  Credit  Union 
Administration,  Office  of  General 
Counsel  (Nl-413-02-4, 10  items,  6 
temporary  items).  Records  relating  to 
litigation  and  administrative  hearings. 
Also  included  are  electronic  copies  of 
documents  accimiulated  by  the  Office  of 
General  Counsel  created  using 
electronic  mail  and  word  processing. 
Records  proposed  for  permanent 
retention  include  recordkeeping  copies 
of  legal  opinions,  Freedom  of 
Information  Act  reports,  and  rulemaking 
files. 

17.  National  Credit  Union 
Administration,  Office  of  Corporate 
Credit  Unions  (Nl-41 3-02-5,  5  items,  3 
temporary  items).  Inputs  and  outputs  for 
an  electronic  system  relating  to  credit 
union  supervision,  examination,  and 
insurance  activities.  The  electronic  data 
is  proposed  for  permanent  retention 
along  with  the  related  system 
docimientation. 

Dated:  March  29.  2002. 
MichMl ).  Kurtz, 

Assistant  Archivist  for  Record  Services — 

Washington,  DC. 

IFR  Doc.  02-8127  Filed  4-3-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  No.  40-3392.  Uemnam  No.  SUB-526, 
EA02-0251 

Honeywell  mtemational.  Inc., 
Metropolla  Works  Facility,  Metropolis, 
Illinois;  Order  Modifying  License; 
(Effective  Immediately) 

I 

Honeywell  International,  Inc. 
("Honeywell"  or  the  "licensee")  holds 
Materials  License  No.  SUB-526,  issued 
by  the  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
authorizing  the  licensee  to  receive, 
acquire,  possess  and  transfer  byproduct 
and  source  material  in  accordance  with 
the  Atomic  Energy  Act  of  1954  and  10 
CFR  parts  30  and  40.  Commission 
regulations  at  10  CFR  20.1801,  require 
the  hcensee  to  secure  licensed  material 
from  unauthorized  removal  or  access 
bom  controlled  or  imrestricted  areas. 
Further,  License  Condition  10  of 
Materials  License  No.  SUB-526,  as 
amended,  requires  that  the  licensee 
implement  and  maintain  specific 
measures  to  control  public  and  private 
access  to  the  facility  as  described  in  the 
October  1, 1998  enclosure  to  its 
application  dated  September  23, 1998. 

n 

On  September  11,  2001,  terrorists 
simultaneously  attacked  targets  in  New 
York.  NY,  and  Washington.  DC. 
utilizing  large  commercial  aircraft  as 
weapons.  In  response  to  the  attacks  and 
intelligence  information  subsequently 
obtained,  the  Commission  issued  a 
number  of  Safeguards  and  Threat 
Advisories  to  its  licensees  in  order  to 
strengthen  licensees'  capabilities  and 
readiness  to  respond  to  a  potential 
attack  on  a  nuclear  facility.  The 
Commission  has  also  commimicated 
with  other  Federal,  State  and  local 
government  agencies  and  industry 
representatives  to  discuss  and  evaluate 
the  current  threat  environment  in  order 
to  assess  the  adequacy  of  secxuity 
measures  at  licensed  facilities.  In 
addition,  the  Commission  has 
commenced  a  comprehensive  review  of 
its  safeguards  and  security  programs 
and  requirements. 

As  a  result  of  its  initial  consideration 
of  current  safeguards  and  security  plan 
requirements,  as  well  as  a  review  of 
information  provided  by  the  intelligence 
community,  the  Commission  issued  a 
Confirmatory  Action  Letter,  No.  RIII- 
01-005.  dated  December  21,  2001.  to 
Honeywell,  confirming  the  Licensee's 
agreement  to  immediately  implement 
enhanced  security  measures  and  review 


longer  term  security  enhancements  to 
the  site.  The  Commission  has  now 
determined  that  certain  compensatory 
measures  should  be  required  to  be 
implemented  by  the  licensee  as  prudent, 
interim  measures  to  address  the  current 
threat.  Therefore,  the  Commission  is 
imposing  interim  requirements,  set  forth 
in  Attachment  1  ^  of  this  Order,  which 
supplement  existing  regulatory 
requirements,  to  provide  the 
Commission  with  reasonable  assurance 
that  the  public  health  and  safety  and 
common  defense  and  security  continue 
to  be  adequately  protected  in  the  current 
threat  environment.  This  order 
supercedes  the  Confirmatory  Action 
Letter  of  December  21,  2001.  These 
requirements  will  remain  in  effect 
pending  notification  from  the 
Commission  that  a  significant  change  in 
the  threat  environment  occurs,  or  until 
the  Commission  determines  that  other 
changes  are  needed  following  a 
comprehensive  re-evaluation  of  current 
safeguards  and  security  programs. 

The  Commission  recognizes  that  some 
of  the  requirements  set  forth  in 
Attachment  1  ^  to  this  Order  may 
already  have  been  initiated  by 
Honeywell  in  response  to  previously 
issued  advisories.  Confirmatory  Action 
Letter  No.  RIII-01-005,  or  on  its  own.  It 
is  also  recognized  that  some  measures 
may  need  to  be  tailored  to  specifically 
accommodate  the  specific 
circiunstances  and  characteristics 
existing  at  the  licensee's  facility  to 
achieve  the  intended  objectives  and 
avoid  any  unforeseen  effect  on  safe 
operation.  And,  although  the  licensee's 
response  to  the  Safeguards  and  Threat 
Advisories  and  the  December  21,  2001 
Confirmatory  Action  Letter  has  been 
adequate  to  provide  reasonable 
assurance  of  adequate  protection  of 
public  health  and  safety,  the 
Commission  believes  that  the  response 
must  be  supplemented  because  the 
current  threat  environment  has 
persisted  longer  than  expected  and  as  a 
result,  it  is  appropriate  to  require  certain 
security  measures  so  that  they  are 
maintained  within  the  established 
regulatory  framework.  Thus,  in  order  to 
provide  assurance  that  the  licensee  is 
implementing  prudent  measures  to 
achieve  a  consistent  level  of  protection 
to  address  the  current  threat 
environment,  Materials  License  No. 


'  Attachment  1  contains  SAFEGUARDS 
information  and  will  not  be  released  to  the  public. 

» To  the  extent  that  specific  measures  identified 
in  Attachment  1  to  this  Order  require  actions 
pertaining  to  the  Licensee's  possession  and  use  of 
chemicals,  such  actions  are  being  directed  on  the 
basis  of  the  potential  impact  of  such  chemicals  on 
radioactive  materials  and  activities  subject  to  NRC 
regulation. 
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SUB-526  is  modified  to  include  the 
requirements  identified  in  Attachment  1 
to  this  Order.  In  addition,  pursuant  to 
10  CFR  2.202, 1  find  that,  in  the 
circumstances  described  above,  the 
public  health,  safety  and  interest  require 
that  this  Order  be  immediately  effective. 

ni 

Accordingly,  pursuant  to  Sections  63. 
81, 161b,  161i,  161o,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  parts  30  and  40, 
It  is  hereby  ordered,  effective 
immediately,  that  Materials  License  No. 
SUB-526  is  modified  as  follows: 

A.  The  Licensee  shall, 
notwithstanding  the  provisions  of  any 
Commission  regulation  or  license  to  the 
contrary,  comply  with  the  requirements 
described  in  Attachment  1  to  this  Order. 
The  Licensee  shall  immediately  start 
implementation  of  the  requirements  in 
Attachment  1  to  the  Order  and  shall 
complete  implementation  no  later  than 
July  1.  2002. 

B.  1.  The  Licensee  shall,  within 
twenty  (20)  days  of  the  date  of  this 
Order,  notify  the  Commission,  (1)  if  it  is 
unable  to  comply  with  any  of  the 
requirements  described  in  Attachment 
1,  (2)  if  compliance  with  any  of  the 
requirements  is  unnecessary  in  its 
specific  circimistances,  or  (3)  if 
implementation  of  any  of  the 
requirements  would  cause  the  Licensee 
to  be  in  violation  of  the  provisions  of 
any  Commission  regulation  or  the 
facility  license.  The  notification  shall 
provide  the  Licensee's  justification  for 
seeking  relief  from  or  variation  of  any 
specific  requirement. 

2.  If  the  Licensee  considers  that 
implementation  of  any  of  the 
requirements  described  in  Attachment  1 
to  this  Order  would  adversely  impact 
safe  operation  of  the  facility,  the 
Licensee  must  notify  the  Commission, 
within  twenty  (20)  days  of  this  Order,  of 
the  adverse  safety  impact,  the  basis  for 
its  determination  that  the  requirement 
has  an  adverse  safety  impact,  and  either 
a  proposal  for  achieving  the  same 
objectives  specified  in  the  Attachment  1 
requirement  in  question,  or  a  schedule 
for  modifying  the  facility  to  address  the 
adverse  safety  condition.  If  neither 
approach  is  appropriate,  the  Licensee 
must  supplement  its  response  to 
Condition  Bl  of  this  Order  to  identify 
the  condition  as  a  requirement  with 
which  it  caimot  comply,  with  attendant 
justifications  as  required  in  Condition 
Bl. 

C.  1.  The  Licensee  shall,  within 
twenty  (20)  days  of  the  date  of  this 
Order,  submit  to  the  Commission,  a 
schedule  for  achieving  compliance  with 


each  requirement  described  in 
Attachment  1. 

2.  The  Licensee  shall  report  to  the 
Commission,  when  it  has  achieved  full 
compliance  with  the  requirements 
described  in  Attachment  1. 

D.  Notwithstanding  any  provision  of 
the  Commission's  regulations  to  the 
contrary,  all  measures  implemented  or 
actions  taken  in  response  to  this  Order 
shall  be  maintained  pending 
notification  from  the  Commission  that  a 
significant  change  in  the  threat 
environment  occurs,  or  imtil  the 
Conunission  determines  that  other 
changes  are  needed  following  a 
comprehensive  re-evaluation  of  current 
safeguards  and  security  programs. 

Licensee  responses  to  Conditions  B.l, 
B. 2,  C.l,  and  C.2,  above  shall  be 
submitted  in  accordance  with  10  CFR 
30.6  and  40.5.  In  addition,  Licensee 
submittals  that  contain  Safeguards 
Information  shall  be  properly  marked 
and  handled  in  accordance  with  10  CFR 
73.21. 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  may,  in 
writing,  modify,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  the  Licensee  of  good 
cause. 

IV 

In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  imder  oath  or 
affirmation,  specifically  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
sh^  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Conunission.  Attn: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
and  the  Director,  Office  of  Enforcement, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  to  the  Assistant 


General  Coimsel  for  Materials  Litigation 
and  Enforcement,  at  the  same  address, 
to  the  Regional  Administrator,  NRC 
Region  III,  801  Warrenville  Road,  Lisle, 
Illinois  60532,  and  to  the  Licensee  if  the 
answer  or  hearing  request  is  by  a  person 
other  than  the  Licensee.  If  a  person 
other  than  the  Licensee  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
Licensee,  may,  in  addition  to 
demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  III  above  shall  be  final  20  days 
bom  the  date  of  this  Order  without 
fiulher  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  III  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

Dated  this  29th  day  of  March,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Martin  J.  Virgilio, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
(FR  Doc.  02-8139  Filed  4-3-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  No.  50-285] 

Omaha  Public  Power  District;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regiilatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
40.  issued  to  Omaha  Public  Power 
District  (the  licensee),  for  operation  of 
the  Fort  Calhoun  Station.  Unit  1  (FCS) 
located  in  Washington  Coxmty, 
Nebraska. 

The  proposed  amendment  would  add 
an  exception  to  the  technical 
specifications  to  perform  the 
surveillance  test  of  Table  3-2.  Item  20 
(Recirculation  Actuation  Logic  Channel 
Functional  Test)  under  administrative 
controls  while  components  in  excess  of 
those  allowed  by  Conditions  a.  b,  d.  and 
e  of  Technical  Specification  (TS)  2.3(2) 
are  inoperable  provided  they  are 
returned  to  operable  status  within  one 
hour.  This  exception  will  apply  only  to 
the  remainder  of  Cycle  20  and  the 
entirety  of  Cycle  21. 

During  the  NRC  Safety  System  Design 
and  Performance  Capability  (SSDPC) 
inspection  in  February  2002,  station 
personnel  were  informed  that  manual 
operator  actions  could  not  be  used  in 
lieu  of  automatic  actions  to  maintain 
equipment  operable  without  prior  NRC 
approval.  A  comprehensive  review  was 
conducted  of  plant  procedures  that  used 
manual  actions  in  place  of  automatic 
actions  in  order  to  allow  equipment  to 
remain  operable.  The  quarterly 
Recirculation  Actuation  Logic  Channel 
Functional  Test  was  identified  as  one  of 
the  tests  affected.  The  licensee 
determined  on  March  26,  2002.  that  the 
surveillance  could  not  be  performed 
without  a  technical  specification 
change,  as  there  was  insufficient  time  to 
make  a  modification  to  allow  the 
performance  of  the  test  online  without 
taking  credit  for  operator  action.  This 
test  was  due  to  be  performed  on  March 
21,  2002.  and  will  exceed  its 
siuveillance  frequency  and  extension  on 
April  21.  2002.  Therefore,  OPPD  has 
requested  an  exigent  TS  change  to  allow 
this  surveillance  to  be  performed  to 
avoid  shutting  down  the  plant. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act]  and  the  Commission's 
regulations. 


Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Conunission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Allowing  perfoimance  of  the  quarterly 
surveillance  test  of  Table  3-2.  Item  20 
(Recirculation  Actuation  Logic  Channel 
Functional  Test)  under  administrative 
controls  while  components  in  excess  of  those 
allowed  by  Conditions  a,  b,  d.  and  e  of 
Technical  Specification  (TS)  2.3(2)  are 
inoperable  provided  they  are  returned  to 
operable  status  within  one  hour  will  not 
affect  the  probability  of  any  accident  since 
the  performance  of  the  Recirculation 
Actuation  Logic  Channel  Functional  Test  is 
not  identified  as  the  initiator  of  any  analyzed 
event.  This  allowance  applies  only  to  the 
remaining  portion  of  Cycle  20  and  all  of 
Cycle  21.  The  proposed  change  will  still  , 
require  that  the  surveillance  test  be 
performed  and  the  required  ECCS 
[emergency  core  cooling  system)  systems  to 
be  available.  The  one  hour  completion  time 
is  considered  sufficient  time  to  perform  the 
quarterly  Recirculation  Actuation  Logic 
Channel  Functional  Test.  Additionally,  the 
one  hour  completion  time  ensures  that 
prompt  action  is  taken  to  restore  the  required 
ECCS  capacity.  The  administrative  controls 
in  place  will  ensure  that  all  required  ECCS 
components  remain  available  with 
compensatory  dedicated  operators.  Closure  of 
the  recirculation  minimum  flow  valves 
during  testing  could  adversely  affect  all  HPSI 
(high  pressure  safety  injection).  LPSI  [low 
pressure  safety  injection)  and  CS 
[containment  spray)  pumps.  However, 
manual  operator  actions  serve  to  minimize 
the  probability  of  this  occurring  and  risk 
analysis  concludes  that  the  risk  of  this  is 
small.  This  change  will  not  alter  assumptions 
relative  to  the  mitigation  of  an  accident  or 
transient  event.  The  performance  of  this 
activity  has  no  affect  on  any  accident 
scenario.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of  ^ 
accident  from  any  accident  previously 
evaluated. 


These  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  change  the  methods  governing  plant 
operation.  The  proposed  change  does  not 
involve  any  physical  changes  to  plant 
systems,  structures  or  components  (SSCs)  or 
the  manner  in  which  these  SSCs  are 
operated,  maintained,  modified  or  inspected. 
Therefore,  these  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  most  risk  significant  portion  of  the 
Recirculation  Actuation  Logic  Channel 
Functional  Test  is  the  opening  of  the 
recirculation  minimum  flow  valve  within 
three  minutes  of  the  receipt  of  a  RAS 
[recirculation  actuation  signal]  signal  in 
order  to  prevent  damage  to  the  HPSI  pumps. 
The  manual  actions  have  been  determined  to 
be  acceptable  and  does  noi  result  in  a 
significant  reduction  in  any  margin  of  safety. 
The  bounding  risk  for  the  test  is  an 
Incremental  Core  Damage  Probability  (ICDP) 
of  approximately  6.2E-09  for  the  30  minutes 
during  which  the  RAS  portion  of  the  test  is 
performed.  The  proposed  change  does  not 
affect  the  frequency  of  the  Recirculation 
Actuation  Logic  Channel  Functional  Test. 
The  administrative  controls  in  place  will 
ensure  that  all  required  ECCS  components 
remain  available.  The  minimiun  numbers  of 
ECCS  components  required  by  the  FCS 
accident  analyses  remain  available  with 
compensatory  dedicated  operators.  The 
proposed  change  will  not  significantly 
impact  the  availability  or  reliability  of  the 
plants  systems  or  their  ability  to  respond  to 
plant  transients  and  accidents.  The  one  hour- 
completion  time  allowed  to  satisfy  ECCS 
requirements  is  acceptable  based  on  the 
small  probability  of  an  event  occurring 
during  this  time  interval  that  the  test  is 
performed,  and  the  desire  to  minimize  plant 
shutdown  transients.  The  performance  of  this 
activity  has  no  affect  on  any  accident 
scenario.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
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result,  for  example,  in  derating  or 
shutdovtm  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  conunents  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee.  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  6,  2002,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  and 
available  electronically  on  the  Internet 
at  the  NRC  Web  site  http://www.nrc.gov/ 
reading-rm/doc-collections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiu-e  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  writhout  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docxmients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Coimsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001,  and  to  James  R.  Curtiss. 
Esq.,  Winstron  &  Strawn,  1400  L  Street, 
NW..  Washington.  DC  20005-3502, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  1,  2002.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
(PDR).  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Docimients 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  web 
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site  http://www.nrc.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397^209.  301-415-4737  or 
by  e-mail  to  pdi®nrc.gov. 

Dated  at  Rockville.  Maryland,  this  1st  day 
of  April.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Alan  Wang, 

Project  Manager,  Section  2,  Project 
Directorate  IV.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  02-6241  Filed  4-3-02;  8:45  am) 
MLLMQ  CODE  79MHn-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Oockat  Nos.  50-325  and  50-324] 

Carolina  Povvar  &  Ught  ComfMny, 
Brunawicfc  Slaam  Electric  Plant,  Unlta 
1  and  2;  Draft  Environmental 
Aaaaaament  and  Finding  of  No 
Significant  Impact  Related  to  a 
Propoeed  Ucenae  Amendment  To 
Increaae  the  Maximum  Rated  TTiermal 
Power  Level 

AGENCY:  Nuclear  Regulatory 

Commission  (NRC). 

action:  Notice  of  opportunity  for  public 

comment. 

SUMMARY:  The  NRC  has  prepared  a  draft 
environmental  assessment  of  a  request 
by  Carolina  Power  &  Light  Company 
(CFStL  or  the  licensee)  for  a  license 
amendment  to  increase  the  maximum 
thermal  power  level  at  Brunswick  Steam 
Electric  Plant  (BSEP).  Units  1  and  2. 
from  2558  megawatts  thermal  (MWt)  to 
2923  MWt,  which  is  a  power  increase  of 
14.3  percent  (approximately  15  percent). 
As  stated  in  the  NRC  staffs  February  8, 
1996,  position  paper  on  the  Boiling- 
Water  Reactor  Extended  Power  Uprate 
Program,  the  staff  has  the  option  of 
preparing  an  enviroiunental  impact 
statement  if  it  believes  an  extended 
power  uprate  (EPU)  will  have 
significant  impact  on  the  hiunan 
environment.  The  staff  did  not  identify 
a  significant  impact  from  the  EPU  at 
BSEP  Units  1  and  2;  therefore,  the  NRC 
staff  is  documenting  its  environmental 
review  in  an  environmental  assessment 
(EA).  In  accordance  with  the  February  8, 
1996,  staff  position  paper,  the  draft  EA 
and  finding  of  no  significant  impact  is 
being  published  in  the  Federal  Register 
with  a  30-day  public  comment  period. 
DATES:  The  comment  period  expires 
May  6,  2002.  Conmients  received  after 


this  date  will  be  considered  if  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  for  only  those 
conunents  received  on  or  before  May  6, 
2002. 

ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  and  Directives  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Mail  Stop  T  6  D-69.  Washington,  DC 
20555-0001.  Written  comments  may 
also  be  delivered  to  11545  Rockville 
Pike,  Rockville,  Maryland  20852,  from 
7:30  a.m.  to  4:15  p.m.  on  Federal 
workdays.  Copies  of  written  comments 
received  will  be  available  electronically 
at  the  NRC's  Electronic  Reading  Room 
link  [http://www.nrc.gov/reading- 
nn.htmt)  on  the  NRC  home  page  or  at 
the  NRC  Public  Dociunent  Room  (PDR) 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mozafari,  Office  of  Nuclear 
Reactor  Regulation,  Mail  Stop  O  8  G-9, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  by 
telephone  at  (301)  415-2020,  or  by  e- 
mail  at  blm@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  The  NRC 
is  considering  issuance  of  an 
amendment  to  Facility  Operating 
License  Nos.  DPR-71  and  DPR-62, 
issued  to  CP&L  for  the  operation  of 
BSEP,  Units  1  and  2,  located  in 
Brunswick  County,  North  Carolina. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

By  letter  dated  August  9,  2001,  CP4L 
proposed  an  amendment  to  the 
operating  licenses  for  BSEP,  Units  1  and 
2,  to  increase  the  maximum  thermal 
power  level  by  approximately  15 
percent,  from  2558  MWt  to  2923  MWt. 
The  change  is  considered  an  EPU 
because  it  would  raise  the  reactor  core 
power  level  more  than  7  percent  above 
the  original  licensed  maximum  power 
level.  The  original  licensed  maximum 
power  level  was  2436  MWt,  and  the 
NRC  staff  approved  an  increase  in  the 
licensed  maximum  power  level  to  2558 
MWt  (approximately  5  percent  increase) 
on  November  1, 1996.  This  increase  in 
power  was  implemented  at  BSEP  in 
1997.  Therefore,  this  proposed  action 
woiild  result  in  an  increase  of 
approximately  20  percent  over  the 
original  licensed  maximum  power  level. 
The  amendment  would  allow  the  heat 
output  of  the  reactor  to  increase,  which 
would  increase  the  flow  of  steam  to  the 
turbine.  This  would  allow  the  turbine 
generator  to  increase  the  production  of 
power  and  increase  the  amount  of  heat 
dissipated  by  the  condenser.  Moreover, 


this  would  result  in  an  increased 
temperature  in  the  water  being  released 
into  the  Atlantic  Ocean. 

The  Need  for  the  Proposed  Action 

CP&L  forecasts  a  40-percent  increase 
in  the  demand  for  electrical  power  by 
2015  in  its  service  area  in  North 
Carolina  and  South  Carolina.  CP&L  can 
meet  this  projected  increase  in  power 
demand  by  incfeasing  the  number  of 
natural  gas-fired  combustion  turbines  or 
by  purchasing  power  from  other 
sources.  The  cost  of  adding  the 
additional  generating  capacity  at  BSEP 
is  roughly  equivalent  to  the  cost  of 
constructing  several  small  combustion 
turbine  units,  each  producing 
approximately  50  Megawatts-electrical 
(MWe).  The  proposed  EPU  would 
increase  the  electrical  output  for  BSEP 
Unit  1  from  841  MWe  to  958  MWe  and 
for  BSEP  Unit  2  from  835  MWe  to  951 
MWe.  However,  the  cost  of  nuclear 
power  generation  is  approximately  one 
third  of  the  cost  of  natiu-al  gas  power 
generation.  Therefore,  the  proposed  EPU 
would  increase  power  production 
capacity  at  a  lower  economic  cost  than 
the  fossil  fuel  alternatives,  such  as 
natural  gas,  and  would  not  result  in 
additional  land  disturbances  or  other 
environmental  impacts  that  could  result 
from  new  plant  construction. 

Environmental  Impacts  of  the  Proposed 
Action 

At  the  time  of  issuance  of  the 
operating  licenses  for  BSEP,  the  NRC 
staff  noted  that  any  activity  authorized 
by  the  license  for  each  unit  would  be 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement  (FES)  for  the  operation  of 
BSEP,  which  was  issued  in  January 
1974.  The  original  operating  licenses 
allowed  a  maximum  reactor  power  of 
2436  MWt.  CP&L  was  granted 
amendments  to  the  BSEP  licenses  to 
increase  maximum  reactor  power  level 
by  approximately  5  percent  on 
November  1 , 1 996.  The  NRC  staff 
published  an  Envirorunental 
Assessment  and  Finding  of  No 
Significant  Impact  in  support  of  this 
uprate  in  the  Federal  Re^ster  on 
October  28,1996  (61  FR  55673).  As  part 
of  the  application  dated  August  9,  2001, 
CP&L  submitted  a  supplement  to  the 
BSEP  Environmental  Report  supporting 
the  proposed  EPU  and  providing  a 
summary  of  its  conclusions  concerning 
both  the  radiological  and  non- 
radiological  environmental  impacts  of 
the  proposed  action.  Based  on  the  NRC 
staff's  independent  analyses  and  the 
information  provided  by  CP&L,  the  NRC 
staff  concludes  that  the  environmental 
impacts  of  the  EPU  are  boimded  by  the 
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environmental  impacts  previously 
evaluated  in  the  FES  because  the  EPU 
would  not  involve  extensive  changes  to 
plant  systems  that  directly  or  indirectly 
interface  with  the  environment.  This  EA 
summarizes  the  non-radiological  and 
radiological  impacts  on  the  environment 
that  may  result  bom  the  proposed 
amendinents. 

Non-Radiological  Impacts 

Land  Use  Impacts 

The  proposed  EPU  Would  not  modify 
the  current  land  use  at  the  site 
significantly  over  that  described  in  the 
FES.  Three  small  mechanical  draft 
cooling  towers  would  be  erected  on  the 
roof  of  the  radwaste  building  to  service 
the  new  condensate  cooling  system.  No 
other  expansion  of  buildings,  roads, 
parking  lots,  equipment  storage  or 
laydown  areas,  or  onsite  transmission 
and  distribution  equipment,  including 
power  line  rights-of-way,  is  anticipated 
to  support  this  action.  No  new 
construction  outside  of  the  existing 
facilities  would  be  necessary.  The  EPU 
would  not  significantly  affect  material 
storage,  including  chemicals,  fuels,  and 
other  materials  stored  aboveground  or 
underground. 

Cooling  Tower  Impacts 

Each  of  the  three  new  mechanical 
draft  cooling  towers,  which  would 
service  the  condensate  cooling  system, 
are  approximately  7  meters  (m)  by  7  m 
[24  feet  (ft)  by  24  ft),  with  a  height  of 
approximately  5  m  (16  ft).  They  will  be 
installed  on  the  roof  of  the  radwaste 
building  at  an  elevation  of 
approximately  20  m  (64  ft).  The  cooling 
towers  would  not  be  readily  visible 
offsite,  so  there  would  be  no  visual  or 
aesthetic  impact.  The  towers  are 
modular  in  design  and  construction, 
and  a  similar  kind  of  construction  is 
performed  onsite  during  almost  every 
refueling  outage  without  noticeable 
additional  impacts  from  noise,  dust, 
odors,  vibration,  traffic,  or  vehicle 
exhaust.  Therefore,  there  would  be  no 
significant  impact  from  construction  of 
the  cooling  towers.  Each  cooling  tower 
would  be  designed  to  reject  a  maximimi 
of  approximately  15  MWt  (51  million 
BTU/hr).  The  expected  level  of  noise 
from  operation  of  a  cooling  tower  fan 
would  be  84  dBA  at  a  distance  of  1.5  m 
(5  ft);  however,  the  towers  would  be 
located  on  a  roof  top  near  the  middle  of 
the  protected  area.  Therefore,  no  added 
impact  from  noise  is  expected  offsite. 
Existing  cooling  towers,  similar  in 
design  to  the  condensate  cooling  towers, 
have  been  in  operation  for  years  on  the 
roof  of  the  turbine  building  at  BSEP.  No 
significant  fogging,  icing,  or  drifting 


plumes  carrying  chemicals  or 
particulate  matter  have  been 
experienced  from  these  existing  cooling 
towers;  therefore,  no  significant  impact 
would  be  expected  fitjm  operation  of  the 
condensate  cooling  towers. 

Tmnsmission  Facility  Impacts 

The  proposed  EPU  would  not  require 
any  physical  modifications  to  the 
transmission  lines.  Increased  current 
would  be  the  only  change  in  design  or 
operation  of  the  transmission  lines 
needed  to  support  the  EPU.  CP&L's 
transmission  line  right-of-way 
maintenance  practices,  including  the 
management  of  vegetation  growth, 
would  not  be  affected.  No  new 
requirements  or  changes  to  onsite 
transmission  equipment,  operating 
voltages,  or  transmission  line  rights-of- 
way  would  be  necessary  to  support  the 
EPU.  The  main  plant  transformers  will 
be  modified  and  replaced  to  support  the 
uprate;  however,  replacement  of  the 
transformers  would  have  been  required 
before  the  end  of  plant  life  as  part  of  the 
licensee's  ongoing  maintenance 
program;  therefore,  no  significant 
environmental  impact  beyond  that 
considered  in  the  FES  is  expected  from 
this  kind  of  replacement  of  onsite 
equipment. 

The  increased  electrical  ciurent 
would  cause  an  increased 
electromagnetic  field  aroimd  the 
transmission  lines,  and  the  potential  for 
chronic  effects  from  these  fields 
continues  to  be  studied  and  no  scientific 
consensus  has  been  reached.  However, 
since  the  increase  in  power  level  is 
approximately  15  percent,  the  impact  of 
exposure  to  electromagnetic  fields  from 
the  offsite  transmission  lines  would  not 
be  expected  to  increase  significantly 
over  the  current  impact. 

The  transmission  lines  are  designed 
and  constructed  in  accordance  with  the 
applicable  shock  prevention  provisions 
of  the  National  Electric  Safety  Code. 
Therefore,  even  with  the  slight  increase 
in  current  attributable  to  the  EPU, 
adequate  protection  is  provided  against 
hazards  from  electrical  shock. 

Impacts  on  Terrestrial  Biota 

The  proposed  EPU  would  not  involve 
any  land  distiirbance;  all  construction 
will  be  on  the  roof  of  the  pre-existing 
radwaste  building.  Also,  once 
construction  is  completed,  the  uprate 
would  not  increase  noise  levels  outside 
the  plant  site  or  increase  the  size  of  the 
workforce,  nor  would  CP&L's 
transmission  line  rights-of-way 
maintenance  practices  change. 
Therefore,  the  uprate  would  not  disturb 
the  habitat  of  any  terrestrial  plant  or 
animal  species.  In  1998,  CP&L 


conducted  a  study  to  update 
information  about  the  potential 
existence  of  sensitive  plant  and  animal 
species  in  the  plant  environs.  Two 
endangered  perennial  herbs,  rough- 
leaved  loosestrife  and  Cooley's 
meadowrue,  occur  in  the  BSEP 
transmission  line  rights-of-way.  The 
red-cockaded  woodpecker,  an 
endemgered  bird,  occurs  in  the  mature 
pine  forests  in  Bnmswick  Coimty.  The 
uprate  would  not  distvu-b  the  habitat  for- 
any  of  these  species,  and  CP&L  has  . 
instituted  measures  to  protect  and 
manage  the  two  endangered  herbs  by 
agreement  with  the  North  Carolina 
Nat\iral  Heritage  Program.  Therefore,  no 
significant  impact  on  terrestrial  biota 
would  be  expected  from  the  uprate. 

Water  Use  Impacts 

BSEP  uses  a  once-through  cooling 
system  to  remove  heat  frtjm  the  reactor  - 
coolant  in  the  condensers.  An  intake 
canal  approximately  5  kilometers  (km) 
(3  miles)  in  length  feeds  water  from  the 
Cape  Fear  River  to  the  BSEP  intake 
structure.  The  water  passes  through 
tubes  in  the  condensers  removing  heat 
from  the  reactor  coolant.  Then  the  water 
passes  through  a  discharge  canal  10  km 
(6  miles)  in  length  to  Caswell  Beach.  At 
Caswell  Beach,  the  water  is  pumped 
approximately  600m  (2000  ft)  offshore 
and  discharged  at  the  bottom  of  the 
Atlantic  Ocean. 

The  proposed  EPU  would  not  involve 
any  increase  in  the  rate  of  withdrawal 
of  water  from  the  intake  canal  or  the 
Cape  Fear  River.  Makeup  water  for  the 
new  condensate  cooling  system  would 
be  obtained  from  the  Bnmswick  Coimty 
water  system;  the  maximmn  anticipated 
flow  of  makeup  water  would  be 
approximately  23.7  liters  per  second 
[375  gallons  per  minute  (gpm)].  CP&L 
consulted  with  Brunswick  County  water 
system  management  officials,  who 
indicated  that  the  additional  water  use 
would  be  well  within  the  capacity  of  the 
County  water  system.  Therefore,  the 
uprate  would  not  have  a  significant 
impact  on  water  usage  by  BSEP  and 
would  not  create  a  water  use  conflict. 

Discharge  Impacts 

Surface  water  and  wastewater 
discharges  at  BSEP  are  regulated  by  the 
State  of  North  Carolina  via  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit.  This  permit  is 
periodically  reviewed  and  renewed  by 
the  North  Carolina  Department  of 
Environment  and  Natural  Resources 
(NCDENR).  The  EPU  would  increase  the 
temperature  of  the  water  discharged  to 
the  Atlantic  Ocean.  Also,  the  blowdown 
from  the  new  cooling  towers  would  be 
piped  to  the  existing  storm  drain  system 
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and  empty  into  a  storm  drain  basin. 
Water  from  the  storm  drain  basin  is 
pumped  into  a  stabilization  pond; 
discharges  from  the  stabilization  pond 
flow  into  the  BSEP  intake  canal. 

In  2001,  CP&L  analyzed  the  effect  of 
the  proposed  EPU  on  the  water 
temperatures  in  the  Atlantic  Ocean  in 
the  area  of  the  BSEP  discharge.  First, 
historical  data,  such  as  intake 
temperatures,  discharge  temperatures, 
plant  operating  conditions,  and 
meteorological  conditions,  were  used  to 
develop  isothermal  distribution  maps. 
Then,  isothermal  distribution  maps 
were  projected  using  the  expected  heat 
rejection  rates  for  the  uprate  condition. 
Based  on  these  analyses,  CP&L 
submitted  an  application  to  the 
NCDENR  for  renewal  of  the  BSEP 
NPDES  permit  with  the  following 
revisions  to  support  the  uprate: 

1.  Area  of  surface  water  temperature 
increase  up  to  7  degrees  Fahrenheit  (F) 
[3.9  degrees  Celsius  (C)]  in  the  plume 
extending  from  the  discharge  point  in 
the  Atlantic  Ocean  shall  not  exceed  120 
acres  (50  hectares  (ha)l.  The  ciurent 
limit  is  approximately  60  acres  (24  ha). 

2.  Area  of  sur&ce  water  temperature 
increase  up  to  1.44  degrees  F  (0.8 
degrees  C)  during  Jime-August  [3.96 
degrees  F  (2.2  degrees  C)  during 
September-May]  should  not  exceed 
2000  acres  (800  ha).  The  current  limit  is 
1000  acres  (400  ha). 

3.  Area  of  bottom  water  temperature 
increase  up  to  7  degrees  F  (3.9  degrees 
C)  shall  not  exceed  4  acres  (1.6  ha).  The 
current  limit  is  2  acres  (0.8  ha). 

4.  Bottom  water  temperatiue  increase 
shall  not  exceed  7  degrees  F  (3.9  degrees 
C)  beyond  a  distance  of  1000  ft  (300  m) 
from  the  discharge  point.  The  current 
limit  is  500  ft  (150  m). 

BSEP  has  been  operating  within  the 
current  limits;  therefore,  these  limits 
represent  an  upper  boimd  of  the  current 
impact  on  ocean  water  temperatures  in 
the  vicinity  of  the  discharge.  The 
proposed  limits  to  support  the  uprate 
similarly  represent  the  expected  upper 
bound  of  the  impact  on  ocean  water 
temperatures  if  die  uprate  were  fully 
implemented. 

The  maximiun  blowdown  flow  bom 
all  three  condensate  cooling  towers  into 
the  storm  drain  system  would  be 
approximately  8.2  liters  per  second  (130 
gpm).  Water  treatment  chemicals  woidd 
be  added  to  the  condensate  cooling 
system — approximately  409  liters  (108 
gallons)  per  year  of  ChemTreat  CL-216 
(a  biodde)  and  approximately  1567 
liters  (414  gallons)  per  year  of 
ChemTreat  CL-4800  (a  dispersant). 
These  chemical  additions  were  included 
in  the  application  to  NCDENR  for  the 
renewed  NPDES  permit.  The  volume  of 


the  blowdown  would  be  small 
compared  to  the  volume  of  the  storm 
drain  basin,  and  it  would  be  diluted 
even  further  in  the  stabilization  pond 
and  the  intake  canal.  The  blowdown 
frt>m  the  existing  cooling  towers  on  the 
roof  of  the  t\irbine  building  follows  the 
same  discharge  path.  Therefore,  no 
significant  additional  impact  would  be 
expected  from  the  blowdown 
discharged  from  the  condensate  cooling 
system. 

Impacts  on  Aquatic  Biota 

The  flow  rate  of  water  being 
withdrawn  &t>m  the  intake  canal  at  the 
intake  structiu*  would  not  increase,  and 
no  change  would  be  made  in  the  design 
of  the  intake  structure  screens. 
Therefore,  no  increase  in  the 
entrainment  of  planktonic  organisms  or 
in  the  impingement  of  fish,  shellfish,  or 
sea  turtles  would  be  expected. 

CP&L  has  conducted  thermal  studies 
in  the  Atlantic  Ocean  in  the  vicinity  of 
the  BSEP  discharge  for  over  25  years;  no 
adverse  impacts  on  fish  and  shellfish 
have  been  observed.  The  expected 
increase  in  water  temperature  would  be 
expected  to  be  small  and  limited  to  a 
relatively  small  area  in  the  Bnmswick 
County  coasUine.  The  increase  in  water 
temperature  would  not  be  expected  to 
exceed  4  degrees  C  (7  degrees  F)  beyond 
an  area  of  50  ha  (120  acres)  at  the 
surface,  and  the  increase  would  not  be 
expected  to  exceed  2  degrees  C  (4 
degrees  F)  beyond  an  area  of  800  ha 
(2000  acres).  The  affected  area  would  be 
expected  to  be  even  smaller  near  the 
bottom.  There  is  no  critical  habitat  in 
the  vicinity  of  the  ocean  discharge;  the 
ocean  floor  is  sandy  flats  with  no 
natural  features  that  would  attract  fish 
and  invertebrates.  Some  of  the  more 
abundant  organisms  (brown  shrimp, 
white  shrimp,  and  croaker)  in  the 
vicinity  of  the  discharge  point  tolerate 
temperatures  of  up  to  86  degrees  F 
without  experiencing  loss  of 
equilibrium,  and  most  organisms  could 
avoid  the  area  of  higher  water 
temperature.  There  is  a  net  westward 
drift  of  the  near-shore  coastal  waters  in 
the  vicinity  of  the  discharge  point; 
therefore,  most  larvae  would  enter  the 
estuary  from  offshore  waters  to  the  east 
and  would  not  be  expected  to  be 
affected  by  the  discharge  plimie. 
Therefore,  the  uprate  would  not  be 
expected  to  significantly  impact  aquatic 
biota  in  the  vicinity  of  BSEP. 

CP&L's  1998  study  indicated  that 
three  Federally  listed  aquatic  species 
could  be  potentially  affected  by  BSEP: 
loggerhead  sea  turtle  (threatened),  green 
sea  turtle  (threatened),  and  Kemp's 
ridley  sea  turtle  (endangered).  Of  the 
three,  the  loggerhead  sea  turtle  has  been 


most  commonly  collected  in  the  intake 
canal,  although  all  three  of  these  turtle 
species  have  been  collected.  CP&L 
employs  protective  measures,  such  as 
blocker  panels  in  the  diversion 
structure,  to  prevent  turtles  from  i 

entering  the  canal  and  patrols  of  the 
intake  canal  to  remove  turtles.  The 
National  Marine  Fisheries  Service 
(NMFS)  reviewed  data  from  BSEP  on 
incidental  takes  of  sea  turtles  and  the 
protective  measures  employed  at  BSEP. 
In  January  2000,  NMFS  concluded  that 
BSEP  operation  "is  not  likely  to 
jeopardize  the  continued  existence  of 
the  loggerhead,  leatherback,  green,  \ 

hawksbill,  or  Kemp's  ridley  sea  turtles." 
Since  the  withdrawal  rate  of  water  from 
the  intake  canal  would  not  increase  due 
to-the  EPU  and  the  sea  turtles  can  easily 
swim  around  the  small  higher- 
temperature  discharge  plume,  no 
increased  impact  would  be  expected  for 
the  sea  turtles  beyond  that  considered  in 
the  NMFS  Biological  Opinion  of  January 
2000. 

Social  and  Economic  Impacts 

The  NRC  staff  has  reviewed 
information  provided  by  the  licensee 
regarding  socioeconomic  impacts.  CP&L 
is  a  major  employer  in  the  commimity 
with  approximately  750  full-time 
employees  and  235  contract  employees. 
CP&L  is  also  a  major  contributor  to  the 
local  tax  base.  CP&L  personnel  also 
contribute  to  the  tax  base  by  paying 
sales  and  property  taxes.  The  proposed 
EPU  would  not  significantly  affect  the 
size  of  the  BSEP  labor  force  and  would 
have  no  material  effect  upon  the  labor 
force  required  for  futiue  outages  after  all 
stages  of  the  modifications  needed  to 
support  the  uprate  are  completed. 
Because  the  plant  modifications  needed 
to  implement  the  uprate  would  be 
minor,  any  increase  in  sales  tax  and 
additional  revenue  to  local  and  national 
business  will  be  negligible  relative  to 
the  large  tax  revenues  generated  by 
BSEP.  The  EPU  would  increase  the 
plant's  equalized  assessed  value,  which 
would  residt  in  increased  tax  revenues 
for  Brunswick  County.  It  is  expected 
that  the  proposed  uprate  will  reduce 
incremental  operating  costs,  enhance 
the  value  of  BSEP  as  a  power-generating 
asset,  and  lower  the  probability  of  early 
plant  retirement.  Early  plant  retirement 
would  be  expected  to  have  a  significant 
negative  impact  on  the  local  economy 
and  the  community  as  a  whole  by 
reducing  tax  revenues  and  limiting  local 
employment  opportimities,  although 
these  effects  could  be  mitigated  by 
decommissioning  activities  in  the  short 
term. 


Federal  Register / Vol.  67,  No.  65 /Thursday,  April  4,  2002 /Notices 


16135 


Sommary 

In  summary,  the  proposed  EPU  would 
not  result  in  a  significant  change  in  noii- 
radiological  impacts  in  the  areas  of  land 
use,  water  use,  waste  discharges, 
cooling  tower  operation,  terrestrial  and 
aquatic  biota,  transmission  facility 
operation,  or  social  and  economic 
factors.  No  other  non-radiological 
impacts  were  identified  or  would  be 
expected.  Table  1  summarizes  the  non- 
radiological  environmental  impacts  of 
the  proposed  EPU  at  BSEP. 

Table  1. — Summary  of  Non- 
Radiological  Environmental  Impacts 

Land  Use:  No  change  in  land  use  or 
aesthetics;  three  small  cooling  towers  on 
top  of  radwaste  building. 

Cooling  Tower:  No  change  in  visual  or 
aesthetic  impact;  no  added  impact  on 
noise  level;  no  significant  impact  from 
modular  construction  of  the  cooling 
towers;  no  significant  fogging,  icing,  or 
drifting  plumes. 

Transmission  Facilities:  No  physical 
modifications  to  the  transmission  lines 
and  facilities;  meet  shock  safety 
requirements;  no  changes  to  right-of- 
ways;  small  increase  in  electrical 
current  would  cause  small  increase  in 
electromagnetic  field  around  the 
transmission  lines. 

Terrestrial  Biota:  No  additional 
impact  on  endangered  herbs  and  birds 
or  other  terrestrial  biota. 

Water  Use:  No  increase  in  the  rate  of 
withdrawal  of  water  from  the  Cape  Fear 
River;  up  to  an  additional  23.7  liters  per 
second  (375  gpm)  of  water  from 
Brunswick  County  supply  system, 
approved  by  County. 
[Discharge:  Increase  in  area  of  plume 
in  Atlantic  Ocean  with  increased  water 
temperatvu^  from  400  to  800  ha  {bom 
1000  to  2000  acres)  [area  of  0.8  degrees 
C  (1.44  degrees  F)  isotherm  in  Simuner]; 
up  to  an  additional  8.2  liters  per  second 
(130  gpm)  of  blowdown  water 
discharged  to  storm  drain  system  with 
small  amoimt  of  biocide  and  dispersant 
chemicals:  application  for  revised 
NPDES  permit  imder  review  by  State  of 
North  Carolina. 

Aquatic  Biota:  No  expected  increased 
impact  on  endangered  sea  turtles  or 
other  aquatic  biota. 

Social  and  Economic:  No  significant 
change  in  size  of  BSEP  workforce. 

Radiological  Impacts 

Radioactive  Waste  Stream  Impacts 

BSEP  uses  waste  treatment  systems 
designed  to  collect,  process,  and  dispose 
of  gaseous,  Uquid,  and  solid  wastes  that 
might  contain  radioactive  material  in  a 
safe  and  controlled  manner  such  that 
discharges  are  in  accordance  with  the 


requirements  of  10  CFR  part  20, 
"STANDARDS  FOR  PROTECTION 
AGAINST  RADL\TION,"  and  10  CFR 
part  50,  "DOMES'nC  UCENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACnJTIES."  Appendix  I.  These 
radioactive  waste  streams  are  discussed 
in  the  FES.  The  proposed  EPU  would 
not  result  in  changes  in  the  operation  or 
design  of  equipment  in  the  gaseous, 
liquid,  or  solid  waste  systems.  The 
uprate  would  not  introduce  new  or 
different  radiological  release  pathways 
and  does  not  increase  the  probability  of 
an  operator  error  or  equipment 
malftinction  that  would  result  in  an 
uncontrolled  release  of  radioactive 
material.  The  uprate  will  not  affect  the 
environmental  monitoring  of  any  of 
these  waste  streams  or  the  radiological 
monitoring  requirements  contained  in 
licensing  basis  documents. 

Gaseous  Radioactive  Waste  and  Offsite 
Doses 

During  normal  operation,  the  gaseous 
effluent  treatment  systems  process  and 
control  the  release  of  gaseous 
radioactive  effluents  to  the  environs, 
including  small  quantities  of  noble 
gases,  halogens,  particulates,  and 
tritium,  such  that  the  doses  to 
individuals  offsite  are  maintained 
within  the  limits  of  10  CFR  part  20  and 
the  dose  design  objectives  of  Appendix 
I  to  10  CFR  part  50  (10  CFR  part  20 
includes  the  requirements  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
regulation  40  CFR  part  190, 
"ENVIRONMENTAL  RADL\TION 
PROTECTION  STANDARDS  FOR 
NUCLEAR  POWER  OPERATIONS"). 
The  gaseous  waste  management  systems 
include  the  offgas  system  and  various 
building  ventilation  systems.  CP&L 
estimates  that  the  resulting  increase  in 
gaseous  radioactive  effluents  would  be 
bounded  in  direct  proportion  to  the 
increase  in  power — 15  percent.  CP&L 
indicated  that  a  15-percent  increase  in 
the  amoimt  of  gaseous  radioactive 
material  released  annually  from  BSEP  in 
the  last  several  years  would  still  be  well 
below  the  estimates  presented  in  the 
FES.  The  NRC  staff  has  independently 
reviewed  the  information  presented  by 
the  licensee  and  confirmed  the 
licensee's  conclusion. 

CP&L  also  calculated  the  potential 
increase  in  the  maximum  radiation  dose 
to  a  member  of  the  public  in  the 
environs  offsite  at  BSEP  from  the 
proposed  EPU.  A  15-percent  increase  in 
the  quantity  of  gaseous  radioactive 
effluents  released  to  the  release  data  for 
the  worst  year  in  the  5-year  timeframe 
from  1996  to  2000  would  still  result  in 
doses  below  1  percent  of  the  dose 
design  objectives  of  Appendix  I  to  10 


CFR  part  50.  Therefore,  the  increased 
impact  of  the  uprate  on  offsite  doses 
from  gaseous  effluents  would  not  be 
significant. 

Liquid  Radioactive  Waste  and  Offsite 
Dose 

Diuing  normal  operation,  the  liquid 
effluent  treatment  systems  process  and 
control  the  release  of  liquid  radioactive 
effluents  to  the  environs,  such  that  the 

doses  to  individuals  offsite  are        

maintained  within  the  limits  of  10  CFR 
part  20  emd  the  dose  design  objectives 
of  Appendix  I  to  10  CFR  part  50.  The 
liquid  radioactive  waste  systems  are 
designed  to  cleanup  and  recycle  as 
much  water  as  practicable;  the  liquid 
effluents  that  are  released  are 
continuously  monitored  and  discharges 
terminated  if  effluents  exceed  preset 
levels  of  radioactive  material.  CP&L 
estimates  that  the  amount  of  radioactive 
material  released  in  liquid  effluents 
would  not  increase  significantly.  CP&L 
indicated  that  the  amounts  of  liquid 
radioactive  material  that  have  been 
released  from  BSEP  in  the  last  several 
years  are  well  below  the  estimates 
presented  in  the  FES.  CP&L  expects 
little  or  no  increase  in  the  quantity  of 
radioactive  material  released  in  liquid 
effluents  as  a  result  of  the  uprate.  "The 
NRC  staff  has  independently  reviewed 
the  information  presented  by  the 
licensee  and  confirmed  the  licensee's 
conclusions.  In  addition,  the  calculated 
doses  to  members  of  the  public  offsite 
associated  with  these  levels  of  release  of 
radioactive  liquid  are  below  1  percent  of 
the  dose  design  objectives  of  Appendix 
I  to  10  CFR  part  50.  Therefore,  the 
increased  impact  of  the  uprate  on  offsite 
doses  from  liquid  effluents  would  not  be 
significant. 

Solid  Radioactive  Wastes 

The  solid  radioactive  waste  system 
collects,  processes,  packages,  and 
temporarily  stores  radioactive  dry  and 
wet  solid  wastes  prior  to  shipment 
offsite  and  permanent  disposal.  The 
largest  volume  of  soUd  radioactive 
waste  at  BSEP  is  low-level  radioactive 
waste;  sources  of  this  low-level  waste 
include  spent  resins,  filters,  charcoal, 
sludges  from  water  processing,  oil,  and 
dry  active  waste,  which  is  essentially 
contaminated  trash.  Dining  the  last 
several  years,  CP&L  has  implemented 
waste  handling  procedures  to  reduce  the 
volume  of  low-level  waste  generated  at 
BSEP.  The  volume  of  low-level 
radioactive  waste  generated  in  2000  was 
approximately  389  cubic  meters  (13,877 
cubic  ft).  The  proposed  EPU  would 
increase  the  volume  of  spent  resins, 
filters,  and  sludges  because  the  uprate 
would  produce  more  radioactive 


16136 


Federal  Regigter/Vol.  67.  No.  65 /Thursday,  April  4,  2002 /Notices 


material  that  would  have  to  be  removed 
by  processing  systems  such  as  the 
demineralizers  in  the  condensate 
system.  The  Ucensee  estimates  that  the 
voliune  of  such  wastes  could  increase 
by  as  much  as  15  percent,  consistent 
with  the  EPU.  Even  with  such  an 
increase,  the  expected  volume  of  low- 
level  radioactive  waste  would  be  well 
below  the  value  in  the  FES.  No 
significant  increase  would  be  expected 
in  the  production  of  the  other  types  of 
low-level  waste. 

In  addition  to  the  low-level  wastes, 
the  proposed  EPU  would  result  in 
replacement  of  135  control  rod  blades  at 
each  imit.  This  replacement  would 
occiu  in  stages  during  the  next  several 
refueling  outages.  The  removed  control 
rod  blades  would  be  stored  in  the  spent 
fuel  pool,  as  is  commonly  done  with 
irradiated  reactor  components,  until 
they  can  be  prepared  for  shipping  and 
disposal  offsite.  These  control  rod 
blades  would  not  contribute 
significantly  to  the  overall  volume  of 
solid  radioactive  waste  handled  at 
BSEP. 

The  proposed  EPU  would  also  result 
in  a  greater  percentage  of  the  fuel 
assembUes  being  removed  from  the 
reactor  core  and  replaced  with  new  fuel 
assemblies  during  each  refueling  outage. 
Currently,  212  fuel  assemblies 
(approximately  39  percent)  are  replaced 
during  each  refueling;  256  fuel 
assemblies  (approximately  47  percent) 
would  be  replaced  each  refueling  to 
support  the  uprated  power  level.  Since 
CP&L  limits  the  amount  of  spent  fuel 
stored  at  BSEP  and  stores  the  rest  of  the 
spent  fuel  from  BSEP  in  the  spent  fuel 
storage  pools  at  CP&L's  Shearon  Harris 
Nuclear  Power  Plant  (SHNPP),  no 
increased  volume  of  spent  fuel  would  be 
expected  to  be  stored  at  BSEP  as  a  result 
of  the  uprate.  By  letter  dated  December 
21.  2000,  the  NRC  granted  CP&L  an 
amendment  to  the  operating  license  for 
SHNPP  to  allow  storage  of  spent  fuel  in 
all  four  spent  fuel  storage  pools  at 
SHNPP.  CP&L  has  stated  that  the  pools 
at  SHNPP  have  sufficient  storage 
capacity  to  handle  the  additional  spent 
fuel  assemblies  that  would  be  generated 
as  a  result  of  the  proposed  EPU  at  BSEP. 
An  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  was 
published  in  the  Federal  Register  on 
December  21,  1999  (64  FR  71514),  to 
address  the  environmental  impact  of 
fully  utilizing  the  storage  capacity  of  all 
four  spent  fuel  pools  at  SHNPP.  The 
NRC  staff  concludes  that  the  1999  EA 
bounds  the  impact  of  storage  of  the 
additional  spent  fuel  assemblies  that 
would  be  generated  by  the  BSEP  uprate 
in  the  SHNPP  spent  fuel  pools. 


In-plant  Radiation  Doses 

The  proposed  EPU  would  result  in  the 
production  of  more  radioactive  material 
and  higher  radiation  dose  rates  in  some 
areas  at  BSEP.  Potentially,  the  increase 
could  be  as  much  as  15  percent, 
consistent  with  the  proposed  15-percent 
increase  in  reactor  power.  However, 
CP&L  expects  that  the  BSEP  radiation 
protection  staff  will  be  able  to  minimize 
the  resultant  increase  in  radiation  doses 
to  the  plant  staff  to  a  level  well  below 
the  15-percent  upper-bound  estimate  by 
using  commonly  known  methods,  such 
as  installation  of  additional  shielding  or 
more  effective  systems  to  remove  more 
radioactive  material  from  process 
streams  such  as  the  condensate  system. 
BSEP  has  reduced  the  amount  of 
radiation  dose  received  by  the  plant 
workers  over  the  last  several  years.  The 
collective  occupational  dose  for  year 
2000  at  BSEP  (including  both  units)  was 
approximately  3.22  person-Sieverts  (Sv) 
(322  person-rem);  the  average  dose  for  a 
boiling-water  reactor  unit  in  the  U.S.  in 
year  2000  was  1.74  person-Sv  (174 
person-rem).  The  FES  did  not  discuss 
occupational  dose;  however,  other  FESs 
published  shortly  after  the  BSEP  FES 
estimated  the  environmental  impact 
from  occupational  dose  to  be  500 
person-rem  (Sievert  unit  did  not  exist  at 
that  time)  of  collective  occupational 
dose  per  year  per  reactor  unit. 
Therefore,  the  collective  dose  at  BSEP 
would  not  be  expected  to  increase 
significantly  as  a  result  of  the  uprate 
and  would  be  well  within  the  impact 
commonly  estimated  in  FESs  in  the 
1970s. 

Direct  Radiation  Doses  Offsite 

Direct  radiation  from  radionuclides 
(mainly  nitrogen-16)  in  the  main  steam 
system  components  in  the  turbine 
building  is  scattered  by  the  air  above  the 
site  and  provides  another  offsite  public 
dose  pathway  (skyshine)  from  an 
operating  boiling-water  reactor.  CP&L 
has  routinely  monitored  the  whole  body 
dose  rate  offsite  using 
thermoluminescent  dosimeters;  the 
licensee  has  also  performed  surveys 
offsite  with  pressurized  ion  chambers. 
Data  from  these  monitoring  methods 
indicated  that  the  highest  annual  offsite 
dose  from  skyshine  at  the  site  boundary 
from  1999  to  2001  was  7  millirem 
(mrem)  (.07  mSv).  Nitrogen-16 
production  is  increased  by  routine 
hydrogen  gas  injection  into  the  reactor 
feedwater  (hydrogen  water  chemistry)  in 
an  effort  to  prevent  intergranular  stress 
corrosion  cracking  of  reactor  internals. 
The  annual  whole  body  dose  equivalent 
to  a  real  member  of  the  public  (beyond 
the  site  boundary)  is  limited  to  25  mrem 


(0.25  mSv)  by  40  CFR  part  190. 
Assuming  a  15-percent  increase  in  the 
doses  from  skyshine  (consistent  with  a 
15-percent  EPU),  the  expected  annual 
dose  would  be  expected  to  increase  to 
approximately  8  mrem  (0.8  mSv),  still 
well  below  the  annual  dose  limit  of  40 
CFR  part  190.  The  licensee  will 
continue  to  perform  surveys  as  the 
proposed  EPU  is  implemented  to  assess 
the  combined  impact  of  hydrogen  water 
chemistry  with  the  uprate  to  ensure 
continued  compliance  with  the 
requirements  of  40  CFR  part  190. 
Therefore,  the  increased  impact  of  the 
uprate  on  offsite  doses  from  direct 
radiation  sources  would  not  be 
significant. 

Postulated  Accident  Doses 

The  NRC  staff  has  reviewed  the 
licensee's  analyses  and  performed 
confirmatory  calculations  to  verify  the 
acceptability  of  the  licensee's  calculated 
doses  under  accident  conditions.  As  a 
result  of  implementation  of  the 
proposed  EPU,  there  could  be  an 
increase  in  the  source  term  used  in  the 
evaluation  of  some  of  the  postulated 
accidents  in  the  FES.  The  inventory  of 
radionuclides  in  the  reactor  core  is 
dependent  on  power  level;  therefore,  the 
core  inventory  of  radionuclides  could 
increase  by  as  much  as  15  percent.  The 
concentration  of  radionuclides  in  the 
reactor  coolant  may  also  increase  by  as 
much  as  15  percent;  however,  this 
concentration  is  limited  by  the  BSEP 
Technical  Specifications  and  is  more 
dependent  on  the  degree  of  leakage 
occurring  through  the  fuel  cladding.  The 
overall  quality  of  fuel  cladding  has 
improved  since  the  mid-1970s  when  the 
FES  was  published,  and  BSEP  has  been 
experiencing  very  little  fuel  cladding 
leakage  in  recent  years.  Therefore,  the 
reactor  coolant  concentration  of 
radionuclides  would  not  be  expected  to 
increase  significantly.  This  coolant 
concentration  is  part  of  the  source  term 
considered  in  some  of  the  postulated 
accident  analyses.  Finally,  as  previously, 
discussed  above,  some  of  the  radwaste 
streams  and  storage  systems  evaluated 
for  postulated  accidents  may  contain 
slightly  higher  quantities  of 
radionuclides.  For  those  postulated 
accidents  where  the  source  term 
increased,  the  calculated  potential 
radiation  dose  to  individuals  at  the  site 
boundary  (the  exclusion  area)  and  in  the 
low  population  zone  would  be 
increased  over  the  values  presented  in 
the  FES.  Any  such  increase  in 
calculated  accident  doses  would  not  be 
expected  to  be  more  than  15  percent 
higher,  and  the  calculated  doses  woiUd 
still  be  below  the  acceptance  criteria  of 
10  CFR  part  100,  "REACTOR  SITE 
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CRITERIA,"  and  the  Standard  Review 
Plan  (NUREG-0800).  Also,  no 
modifications  in  the  plant  design  or 
operation  would  be  made  that  would 
significantly  increase  the  probability  of 
an  accident.  Therefore,  the  NRC  staff 
concludes  that  the  uprate  would  not 
significantly  increase  the  probability  or 
consequences  of  accidents  and  would 
not  result  in  a  significant  increase  in  the 
radiological  environmental  impact  of 
BSEP  under  accident  conditions. 

After  many  years  of  reactor 
experience  and  research,  the  NRC 
approved  an  alternative  radiological 
source  term  methodology  for  power 
reactors.  The  alternative  source  term  is 
codified  in  10  CFR  50.67  and  described 
in  Regulatory  Guide  1.183,  "Alternative 
Radiological  Source  Term  for  Evaluating 
Design  Basis  Accidents  at  Nuclear 
Power  Reactors,"  which  was  published 
in  July  2000.  This  methodology  also 
uses  the  Total  Effective  Dose  Equivalent 
methodology,  which  is  recommended 
by  the  International  Commission  on 
Radiation  Protection  and  the  National 
Coimcil  on  Radiation  Protection  and 
Measurements.  CP&L  submitted  a 
proposal  to  the  NRC  to  implement  the 
alternative  source  term  for  the  BSEP 
accident  analyses;  therefore,  the 
application  for  the  proposed  EPU 
assessed  the  postulated  accidents 
discussed  in  the  FES  using  the  new 
methodology.  CP&L  concluded  that  the 
new  calculated  doses  for  the  uprate  met 
all  the  applicable  acceptance  criteria  of 
10  CFR  50.67  and  Regulatory  Guide 
1.183.  The  results  of  the  NRC  staffs 
calculations  will  be  presented  in  the 
safety  evaluation  to  be  is«ued  with  the 
license  amendments. 

Fuel  Cycle  and  Transportation  Impacts 

The  environmental  impacts  of  the  fuel 
cycle  and  transportation  of  fuels  and 
wastes  are  described  in  Tables  S-3  and 
S-4  of  10  CFR  51.51  and  10  CFR  51.52, 
respectively.  An  additional  NRC  generic 
EA  (53  FR  30355,  dated  August  11, 
1988,  as  corrected  by  53  FR  32322, 
dated  August  24, 1988)  evaluated  the 
applicability  of  Tables  S-3  and  S-4  to 
higher  bumup  cycle  and  concluded  that 
there  is  no  significant  change  in 
environmental  impact  from  the 
parameters  evaluated  in  Tables  S-3  and 
S-4  for  fuel  cycles  with  uranium 
enrichments  up  to  5  weight  percent 
iU'anium-235  and  bumups  less  than 
60,000  megawatt  (thermal)-days  per 
metric  ton  of  uranium-235  (MWd/MTU). 
CP&L  has  concluded  that  the  fuel 
enrichment  at  BSEP  will  increase  to 
approximately  4.4  percent  as  a  result  of 
the  proposed  EPU  with  bumup 
remaining  at  approximately  45,000 
MWd/MTU.  Because  the  fuel 


enrichment  for  the  uprate  vrill  not 
exceed  5  weight  percent  uranium-235 
and  the  rod  average  discharge  bumup 
for  the  uprate  will  not  exceed  60,000 
MWd/MTU,  the  environmental  impacts 
of  the  uprate  will  remain  bounded  by 
the  conclusions  in  Tables  S-3  and  S-4 
and  are  not  significant. 

Summary 

The  proposed  EPU  would  not 
significantiy  increase  the  probability  or 
consequences  of  accidents,  would  not 
introduce  any  new  radiological  release 
pathways,  would  not  result  in  a 
significant  increase  in  occupational  or 
public  radiation  exposure,  and  would 
not  result  in  significant  additional  fuel 
cycle  environmental  impacts. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action.  Table  2 
summarizes  the  radiological 
environmental  impacts  of  the  proposed 
EPU  at  BSEP. 

Alternatives  to  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  NRC  staff  considered  denial 
of  the  proposed  EPU  ( i.e.,  the  "no-action 
alternative").  Denial  of  the  appfication 
would  result  in  no  change  in  die  current 
environmental  impacts;  however,  other 
fossil-fueled  generating  facilities  would 
be  built  in  CP&L's  service  area  in  North 
Carolina  and  South  Carolina  in  order  to 
maintain  sufficient  power-generating 
capacity.  Construction  and  operation  of 
a  fossil-fueled  plant  would  create 
impacts  in  air  quality,  land  use,  and 
waste  management.  Implementation  of 
the  proposed  EPU  would  have  less 
impact  on  the  environment  than  the 
construction  and  operation  of  a  new 
fossil-fueled  generating  facility  and  does 
not  involve  environmental  impacts  that 
are  significantiy  different  from  those 
presented  in  the  1974  FES  and  the  1996 
EA  for  BSEP. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  1974  FES  and  the 
1996  EA  for  BSEP. 

Table  2. — Summary  of  Radiological 
Environmental  Impacts 

Gaseous  Effluents  &  Doses:  Up  to  15- 
percent  increase  in  amount  of 
radioactive  material  in  gaseous 
effluents;  within  FES  estimate;  offsite 
doses  would  continue  to  be  well  vrithin 
NRC  criteria. 

Liquid  Effluents  &  Doses:  No 
significant  increase  in  amoimt  of 
radioactive  material  in  liquid  effluents; 
within  FES  estimate;  offsite  doses 


would  continue  to  be  well  within  NRC 
criteria. 

Solid  Radioactive  Waste:  Up  to  15- 
percent  increase  in  volume  of  low-level 
solid  radwaste;  increases  in  amount  of 
spent  control  rod  blades  and  spent  fuel 
assemblies. 

Inplant  Dose:  No  significant  increase 
in  collective  occupational  dose 
expected. 

Direct  Radiation  Dose:  Up  to  15- 
percent  increase  in  dose  rate  offsite  from 
skyshine;  expected  annual  dose 
continues  to  meet  NRC/EPA  criteria. 

Postulated  Accidents:  Up  to  15- 
percent  increase  in  calculated  doses 
from  some  postulated  accidents; 
calculated  doses  within  NRC  criteria. 

Fuel  Cycle  &  Transportation:  Fuel 
enrichment  and  bumup  would  continue 
to  be  within  bounding  assumptions  for 
Tables  S-3  and  S-4  in  10  CFR  part  51, 
"ENVIRONMENTAL  PROTECTION 
REGULATIONS  FOR  DOMESTIC 
UCENSING  AND  RELATED 
REGULATORY  FUNCTIONS"; 
conclusions  of  tables  regarding  impact 
would  remain  valid. 

Agencies  and  Persons  Consulted 

In  accordance  with  the  its  stated 
policy,  on  March  29,  2002,  the  NRC  staff 
consulted  with  the  North  Carolina  State 
official ,  Mr.  J.  James,  of  the  North 
Carolina  Department  of  Environment, 
Commerce  and  Natural  Resources, 
Division  of  Radiation  Protection, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  EA,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
application  dated  August  9,  2001,  as 
supplemented  October  17,  November  1, 
7,  28,  and  30,  December  4, 10, 17  (2 
letters),  and  20,  2001,  January  20, 
Febmary  1,  4, 13, 14,  21  (2  letters),  and 
25  (3  letters),  and  March  4,  5,  7,  14,  20, 
22,  and  25,  2002.  Documents  may  be 
examined  and/or  copied  for  a  fee  at  the 
NRC's  PDR,  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  vrill  be  accessible  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/www.nrc.gov  (the  Electronic  Reading 
Room).  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems  in 
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accessing  the  dociunents  located  in 
ADAMS,  contact  the  NRC  PDR 
Reference  staff  at  (800)  397-4209,  or 
(301)  415-4737,  or  by  e-mail  at 
pdi^nrc.gov. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  March  2002. 

For  the  Nuclear  Regulatory  Commission. 
lohn  M.  Goshen, 

Project  Manager.  Section  2,  Project 
Directorate  II.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  02-«138  Filed  4-3-02;  8:45  am) 
BNXmO  CODE  7S80-01-P 


COMMISSION  ON  OCEAN  POUCY 

Public  Meeting 

agency:  Commission  on  Ocean  Policy. 
action:  Notice;  change  of  meeting 


location  and  time. 


summary:  The  U.S.  Commission  on 
Ocean  Policy  will  hold  its  fourth 
regional  meeting,  the  Commission's 
sixth  public  meeting,  to  hear  and 
discuss  coastal  and  ocean  issues  of 
concern  to  the  Southwest  region  of  the 
United  States,  covering  the  coastal  area 
of  California.  Notice  of  this  meeting  was 
originally  published  on  March  25,  2002. 
The  purpose  of  this  second  notice  is  to 
provide  the  new  meeting  location  and 
time. 

DATES:  Public  meetings  will  now  be 
held  Thursday,  April  18,  2002  from 
10:30  a.m.  to  6:15  p.m.  and  Friday, 
April  19,  2002  from  8:30  a.m.  to  6  p.m. 
ADDRESSES:  The  meeting  location  is  now 
the  John  M.  Olguin  Auditorium, 
Cabrillo  Marine  Aquarium,  3720 
Stephen  White  Drive,  San  Pedro, 
Cahfomia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Schaff,  U.S.  Commission  on 
Ocean  Policy.  1120  20th  Street,  NW., 
Washington,  DC  20036,  202-418-3442, 
schaffQ(>ceancommission  .gov. 

SUPPI.EMENTARY  INFORMATION:  This 

meeting  is  being  held  pursuant  to 
requirements  under  the  Oceans  Act  of 
2000  (Pub.  L.  106-256,  Section 
3(e)(1)(E)).  The  agenda  will  include 
presentations  by  invited  speakers 
representing  local  and  regional 
government  agencies  and  non- 
governmental organizations,  comments 
from  the  public  and  any  required 
administrative  discussions  and 
executive  sessions.  Invited  speakers  and 
members  of  the  public  are  requested  to 
submit  their  statements  for  the  record 
electronically  by  April  10,  2002  to  the 
meeting  Point  of  Contact.  Public 


comment  periods  are  scheduled  for 
Thursday,  April  18  and  Friday,  April 
19.  The  agenda  for  the  meeting, 
including  specific  times  for  the  public 
comment  periods,  and  gtiidehnes  for 
making  public  comments  will  be  posted 
on  the  Commission's  Web  site  at 
http./Zivww.oceancominissjon.gov  prior 
to  the  meeting. 

Dated:  March  29.  2002. 
Thomas  R.  Kitsos, 

Executive  Director,  Commission  on  Ocean 
Policy. 

(FR  Doc.  02-8125  Filed  4-3-02;  8:45  am] 
8NJJNQ  COOe  6«20-WM-P 


OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations;  Circular 
A-133  Compliance  Supplement 

AGENCY:  Executive  Office  of  the 

President,  Office  of  Management  and 

Budget. 

ACTION:  Notice  of  availability  of  the  2002 

Circular  A-133  Compliance 

Supplement. 

SUMMARY:  On  April  9,  2001  (66  FR 
18517),  the  Office  of  Management  and 
Budget  (OMB)  issued  a  notice  of 
availability  of  the  2001  Circular  A-133 
Compliance  Supplement.  The  notice 
also  offered  interested  parties  an 
opportunity  to  comment  on  the  2001 
Circular  A-133  Compliance 
Supplement.  The  2002  Supplement  has 
been  updated  to  add  8  additional 
programs,  updated  for  program  changes, 
and  makes  technical  corrections.  A  list 
of  changes  to  the  2002  Supplement  can 
be  found  at  Appendix  V  of  the 
supplement.  Due  to  its  length,  the  2002 
Supplement  is  not  included  in  this 
Notice.  See  Addresses  for  information 
about  how  to  obtain  a  copy.  This  Notice 
also  offers  interested  parties  an 
opportimity  to  comment  on  the  2002 
Supplement. 

DATES:  The  2002  Supplement  will  apply 
to  audits  of  fiscal  years  begiiming  after 
)une  30,  2001  and  supersedes  the  2001 
Supplement.  All  comments  on  the  2002 
Supplement  must  be  in  writing  and 
received  by  October  31,  2002.  Late 
comments  will  be  considered  to  the 
extent  practicable. 
ADDRESSES:  Copies  of  the  2002 
Supplement  may  be  purchased  at  any 
Government  Printing  Office  (GPO) 
bookstore  (stock  numbers:  041-001- 
00580-3  (paper)  and  041-001-00581-1 
(CD-ROM)).  The  main  GPO  bookstore  is 
located  at  710  North  Capitol  Street,  NW, 
Washington,  DC  20401.  (202)  512-0132. 


A  copy  may  also  be  obtained  imder  the 
Grants  Management  heading  from  the 
OMB  home  page  on  the  Internet  which 
is  located  at  www.omb.gov. 

Comments  on  the  2002  Supplement 
should  be  mailed  to  the  Office  of 
Management  and  Budget,  Office  of 
Federal  Financial  Management,  Room 
6025,  New  Executive  Office  Building, 
Washington,  DC  20503.  Where  possible, 
comments  should  reference  the 
applicable  page  numbers.  Electronic 
mail  comments  may  be  submitted  to 
tramsey@omb.eop.gov.  Please  include 
the  full  body  of  the  electronic  mail 
comments  in  the  text  of  the  message  and 
not  as  an  attachment.  Please  include  the 
name,  title,  organization,  postal  address, 
telephone  number,  and  e-mail  address 
of  the  sender  in  the  text  of  the  message. 

FOR  FURTHER  INFORMATION  CONTACT: 

Recipients  should  contact  their 
cognizant  or  oversight  agengy  for  audit, 
or  Federal  awarding  agency,  as 
appropriate  imder  the  circumstances. 
Subrecipients  should  contact  their  pass- 
through  entity.  Federal  agencies  should 
contact  Terrill  W.  Ramsey,  Office  of 
Management  and  Budget,  Office  of 
Federal  Financial  Management, 
telephone  (202)  395-3993. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
received  seven  comment  letters  on  the 
2001  Supplement.  The  comment  letters 
dealt  with  various  technical  issues  and 
changes  were  made  where  appropriate. 

Mark  W.  Everson, 

Controller. 

[FR  Doc.  02-8119  Filed  4-3-02;  8:45  am) 

BIUMG  CODE  3110-01-P 


RAILROAD  RETIREMENT  BOARD 
Notice  Of  Public  Meeting;  Sunshine  Act 

The  meeting  of  the  Railroad 
Retirement  Board  which  was  to  be  held 
on  April  3,  2002,  10  a.m.  at  the  Board's 
meeting  room  on  the  8th  floor  of  its 
headquarters  building,  844  North  Rush 
Street,  Chicago,  Illinois,  60611.  has  been 
canceled. 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  April  1,2002. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  02-8215  Filed  4-2-02;  10:19  am) 
BILLING  COOe  79a»-«1-« 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

In  the  Matter  of  NetAir.com,  Inc.;  Order 
of  Suspension  of  Trading 

April  2.  2002. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  NetAir.com, 
Inc.  ("NetAir"),  a  Nevada  corporation 
headquartered  in  Salt  Lake  City,  Utah. 
Questions  have  been  raised  regarding 
the  accuracy  of  assertions  by  NetAir, 
and  by  others,  in  its  annual  report  filed 
on  Form  10-KSB  for  the  period  ended 
December  31,  2001,  and  in  press 
releases  concerning,  among  other  things: 
(1)  Netair's  ability  to  commence 
business  operations;  (2)  the 
qualifications  of  NetAir's  secretary, 
Robert  Waddell,  to  perform  aircraft 
appraisals,  Netair's  purported  core 
business;  and  (3)  the  identity  of  the 
persons  in  control  of  the  operations  and 
management  of  the  company. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EST  on  April  2, 
2002,  through  11:59  p.m.  EST  on  April 
15,  2002. 

By  the  Commission. 
Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  02-8242  Filed  4-2-02;  2:02  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45674;  RIe  No.  SR-MSRB- 
2002-04] 

telf-Regulatory  Organizations;  Notice 
Of  Rling  Of  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  Rule  G-14,  on 
Reports  of  Sales  or  Purchases 

March  29.  2002. 

Piirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  27, 
2002  the  Mimicipal  Securities 
Rulemaking  Board  ("Board"  or 


1 15  U.S.C.  78s(b)(l). 
2  17CrR240.19b-4. 


"MSRB")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposed  rule  change  (File 
No.  SR-MSRB-2002-04)  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  MSRB.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  has  filed  with  the     ■ 
Commission  a  proposed  rule  change 
with  regard  to  Rule  G-14,  on  reports  of 
sales  or  purchases,  to  increase 
transparency  in  the  municipal  securities 
market.  The  proposed  rule  change 
would  not  change  the  wording  of  Rule 
G-14. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  TV  below.  The 
Board  has  prepared  summaries,  set  forth 
in  Sections  (A),  (B),  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Board  has  a  long-standing  policy 
to  increase  price  transparency  in  the 
municipal  securities  market,  with  the 
ultimate  goal  of  disseminating 
comprehensive  and  contemporaneous 
pricing  data.  One  product  of  the  Board's 
Transaction  Reporting  Program  is  its 
Daily  Transaction  Report  (the  "Report"), 
which  has  been  provided  to  subscribers 
each  day  since  January  2000.  The  report 
is  made  available  each  morning  by  7  am 
and  includes  details  of  transactions  in 
municipal  securities  which  were 
"frequently  traded"  the  previous 
business  day.  Since  the  beginning  of  the 
Transaction  Reporting  Program  in  1995, 
"frequently  traded"  securities  have  been 
defined  as  those  that  were  traded  four 
or  more  times  on  a  given  business  day. 

In  designing  the  transparency  reports 
that  appear-  on  the  day  after  trade  date 
(T+1),  Uie  Board  has  adopted  the 
threshold  of  four  trades  a  day  because 
of  the  concern  that  an  isolated 


transaction  may  not  necessarily  provide 
a  reliable  indicator  of  "market  price" 
and  might  be  misleading  to  an  observer 
not  famiUar  with  the  market.  At  the 
same  time,  the  Board  has  made  a 
commitment  to  review  the  use  of  these 
reports  as  experience  is  obtained  and 
eventually  to  move  to  transparency 
reporting  on  a  more  contemporaneous 
and  comprehensive  basis.^ 

Since  1995,  the  Board  has  made 
ongoing  efforts  to  increase  price 
transparency  in  the  municipal  securities 
market  in  measured  steps,  culminating 
in  comprehensive,  real-time  price 
transparency.  The  first  price 
transparency  report,  begim  in  1995,  was 
a  T+1  report  that  summarized  inter- 
dealer  trades  in  frequently  traded 
municipal  securities.  In  1998,  the  Board 
added  customer  trades  to  the  T+1 
summary  reports,  and  in  January  2000 
began  publishing  individual  transaction 
data  on  frequently  traded  securities  in 
addition  to  summarizing  their  high,  low 
cind  average  prices.  The  Board  has  also 
introduced  "comprehensive" 
transaction  reports  for  this  market, 
which  list  all  municipal  secmities 
transactions  (regardless  of  frequency  of 
trading),  but  which  are  available  no  less 
than  two  weeks  after  trade  date.^ 

At  this  time,  the  Board  believes  that 
the  next  appropriate  step  in  this  process 
is  to  change  the  threshold  for 
determining  that  a  municipal  security  is 
"frequently  traded"  for  purposes  of  the 
T+1  transparency  report.  The  proposed 
rule  change  would  lower  the  threshold 
from  four  to  three  trades  per  day. 

Impact  of  Proposed  Report  on 
Transparency 

The  proposed  threshold  change 
would  increase  substantially  the 
proportion  of  municipal  securities 
market  activity  that  is  reported  on  the 
day  after  trading.  The  present  report, 
with  a  threshold  of  four  or  more  trades 
per  day,  includes  an  average  of  11,600 
trades  in  1,100  different  issues,  with  a 
total  par  value  of  about  3.9  billion 


3  See.  e.g.,  "Board  to  Proceed  with  Pilot  Program 
to  Disseminate  Inter-Dealer  Transaction 
Information."  MSRB  Reports.  Vol.  14,  No.  1 
(January  1994).  In  its  approval  order  for  the  Inter- 
Dealer  Daily  Report,  the  Commission  noted  that  the 
Board,  in  proceeding  to  subsequent  levels  of 
transparency,  "should  continue  to  work  toward 
publicly  disseminating  the  maximum  level  of  useful 
information  to  the  public  while  ensuring  that  the 
information  and  manner  in  which  it  is  presented  is 
not  misleading."  See  Securities  Exchange  Act 
Release  No.  34955  (November  9,  1994),  59  FR  59810 
(November  18, 1994). 

<The  first  comprehensive  report  was  introduced 
in  October  2000  and  listed  all  trades  after  a  one- 
month  delay.  The  latest  comprehensive  report 
began  operation  in  November  2001  and  has  a  two- 
week  delay.  See  Securities  Exchange  Act  Release 
No.  44894  (Octoher  2,  2001),  66  FR  51485  (October 
9.  2001), 
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dollars.  Under  the  proposed  threshold, 
the  report  is  expected  to  include  an 
average  of  14,400  trades  in  2.600  issues, 
with  a  total  par  value  of  about  5.2 
billion  dollars.  This  represents  a  24 
percent  increase  in  the  number  of  trades 
reported,  a  more-than-twofold  increase 
in  the  number  of  issues  reported,  and  a 
33  percent  increase  in  par  value 
reported.* 

Description  of  Service 

The  enhanced  Daily  Transaction 
Report  with  the  three-trade  threshold 
will  replace  the  current  report  and  will 
be  available  each  day  to  subscribers  via 
the  Internet.  Subscribers  to  the  current 
Service  receive  the  report  free  of  charge, 
and  their  subscriptions  will  continue 
should  the  proposed  Service  be 
implemented.  New  subscriptions  will  be 
available  free  to  parties  who  sign  a 
subscription  agreement.  In  addition, 
recent  reports  will  continue  to  be 
available  for  examination,  also  free  of 
charge,  at  the  Board's  Public  Access 
Facility  in  Alexandria,  VA. 

Implementation  Schedule 

The  enhanced  report  will  be  available 
to  subscribers  as  soon  as  practical  after 
SEC  approval  of  the  proposed  rule 
change.  It  is  estimated  that  the  period 
between  approval  and  implementation 
will  not  exceed  two  weeks. 

2.  Basis 

The  MSRB  has  adopted  the  proposed 
rule  change  pursuant  to  Section 
15B(b)(2)(I)  of  the  Act.  which  authorizes 
the  MSRB  to  adopt  rules  that  provide  for 
the  operation  and  administration  of  the 
Board. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  in  that  it  applies 
equally  to  all  dealers  in  municipal 
securities. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 
Written  comments  on  the  proposed  rule 
change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
•  Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 

will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  MSRB's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-  2002-04  and  should  be 
submitted  by  April  25.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  02-8137  Filed  4-3-02:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45679;  File  Nos.  SR- 
NASD-2002-21;  SR-NYSE-2002-09] 

Setf-Regulatory  Organizations:  Notice 
of  Extension  of  the  Comnient  Period 
for  the  Proposed  Rule  Changes  by  the 
National  Association  of  Securities 
Dealers,  Inc.  and  the  New  York  Stock 
Exchange,  Inc.  Relating  to  Research 
Analyst  Conflicts  of  Interest 

April  2,  2002. 

On  February  13.  2002,  the  National 
Association  of  Securities  Dealers.  Inc. 


("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary.  NASD 
Regulation,  toe.  ("NASDR"),  and  on 
February  27,  2002,  the  New  York  Stock 
Exchange,  bic.  ("NYSE"  or 
"Exchange"),  filed  with  the  Securities 
aad  Exchange  Commission  ("SEC"  or 
"Commission")  proposed  rule  changes, 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder.^ 
relating  to  research  analyst  conflicts  of 
interest.  A  complete  description  of  the 
proposed  rule  changes  is  found  in  the 
notice  of  filing,  which  was  published  in 
the  Federal  Register  on  March  14. 
2002.3  The  comment  period  expires  on 
April  4,  2002.  The  Commission  has 
decided  to  extend  the  comment  period 
pursuant  to  Section  19(b)(2)  of  the  Act.* 
Accordingly,  the  comment  period  shall 
be  extended  until  April  18,  2002. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
changes  are  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  edl  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ftom.  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Self- 
Regulatory  Organizations.  All 
submissions  should  refer  to  File  Nos. 
SR-NASD-2002-21  and  SR-NYSE- 
2002-09  and  should  be  submitted  by 
April  18.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-8302  Filed  4-3-02:  8:45  am] 

WLUNG  CODE  M10-01-P 


>  These  data  are  based  upon  market  activity  from 
April  1.  2001  through  July  31.  2001. 


•  17  CFR  200.30-3(a)(12). 


» 15  U.S.C  78s(b)(l). 
'  17  CFR  240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  45526 
(March  8.  2002),  67  FR  11526. 
«15  U.S.C.  78s(b)(2). 
» 17  CFR  200.30-3(a)(12). 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary;  Notice  of 
Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Canler  Permits  Risd  Under 
Subpart  B  (formerly  Subpart  Q)  during 
the  Week  Ending  May  19. 2000 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order. . 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 
1  Docket  Number:  OST-1 999-6246. 
I  Date  Filed:  May  18.  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  Jime  8,  2000. 

Description:  Motion  of  Delta  Air 
Lines,  Inc.  for  leave  to  file  and 
Supplement  #3,  pursuant  to  49  U.S.C. 
41102  and  41108  and  Subpart  B. 
supplementing  its  September  21, 1999. 
certificate  application  by  adding  Turks 
and  Caicos  to  the  list  of  countries 
included  in  Exhibit  A  (Revised), 
attached  to  Supplement  #2  to  Delta's 
application,  filed  December  29. 1999. 

Dorothy  Y.  Beard. 

Federal  Register  Liaison. 

[FR  Doc.  02-7718  Filed  4-3-02:  8:45  am) 

BHXINQ  COOE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary;  Notice  of 
Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  B  (Formerly  Subpart  0)  During 
the  Week  Ending  November  3, 2000 


,  The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers. 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
)eriod  DOT  may  process  the  application 
»y  expedited  procedures.  Such 


procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-1999-6246. 

Date  Filed:  November  1.  2000. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  22.  2000. 

Description:  Motion  of  Delta  Air 
Lines.  Inc.  for  leave  to  file  and 
Supplement  #4,  pursuant  to  49  U.S.C. 
41102  and  41108  and  Subpart  B. 
supplementing  its  September  21. 1999, 
certificate  application  by  adding  the 
following  points:  Comoros,  Cyprus, 
Dominica,  French  Guiana,  French 
Polynesia.  Lesotho.  Macau,  Maldives, 
Marshall  Islands.  Micronesia.  Federated 
States  of  Mongolia,  Palau.  Qatar.  St. 
Kitts  &  Nevis.  St.  Vincent  &  Grenadines. 
Samoa  and  Swaziland  to  the  list  of 
countries  included  in  Exhibit  A  (Second 
Revised),  attached  to  Supplement  #3  to 
Delta's  application,  filed  May  18,  2000. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

(FR  Doc.  02-7719  Filed  4-3-02;  8:45  am] 

BtLUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary;  Nottee  of 
Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permlte  Filed  Under 
Subpart  B  (Formerly  Subpart  Q)  During 
the  Week  Ending  December  31, 1999 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers. 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procediu^s.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-1999-6246. 

Date  Filed:  December  29, 1999. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26,  2000. 

Description:  Motion  of  Delta  Air 
Lines,  Inc..  for  leave  to  file  and 
Supplement  #2.  pursuant  to  49  U.S.C. 
41102  and  41108  and  Subpart  Q, 
supplementing  its  September  21. 1999. 
certificate  application  by  adding 
Portugal  to  the  list  of  countries  included 


in  Exhibits  A  and  A-2.  attached  to  its 
initial  application  and  first  supplement. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  02-7720  Filed  4-3-02;  8:45  am] 

BILUNG  CODE  4910-C2-P 

DEPARTMENT  OF  TRANSPORTATION 

Offtoe  of  the  Secretary;  Availability  of 
the  Federal  Radionavigation  Plan 

agency:  Office  of  the  Assistant 
Secretary  for  Transportation  Policy. 
DOT. 

action:  Availability  of  the  Federal 
Radionavigation  Plan. 

summary:  The  2001  edition  of  the 
Federal  Radionavigation  Plan  (FRP)  has 
been  published  and  is  available  for 
comment.  The  policies  in  the  2001  FRP 
focus  on  transition  to  GPS  based 
services  as  a  primary  means  of 
navigation,  recognizing  the  need  to 
maintain  backup  navigation  aids  and 
provide  redimdant  radionavigation 
service  where  required.  The  2001  FRP 
projects  an  initial  operating  capability 
for  the  FAA  Wide  Area  Augmentation 
System  in  2003.  The  FAA's  Local  Area 
Augmentation  System  is  planned  to 
begin  public  service  in  2006.  The  2001 
FRP  also  includes  a  revised  schedule  for 
phasing  down  land-based  navigation 
aids.  The  phase  down  of  most  land- 
based  navigation  aids  operated  by  the 
FAA  will  begin  in  2010.  The  FAA  does 
not  plan  phasing  out  any  Instrument 
Landing  Systems  (ILSs)  for  Category  II 
and  III  approaches.  The  U.S.  will 
continue  operating  Loran-C  in  the  short 
term  while  the  Administration 
continues  to  evaluate  the  long-term 
need  for  the  system.  Maritime 
radiobeacons  not  used  for  differential 
GPS  have  been  phased  out.  Stand-alone 
aeronautical  nondirectional  beacons 
(NDBs)  will  be  phased  out  starting  in 
2010.  NDBs  used  as  compass  locators 
for  ILSs  will  be  phased  out  when  the 
underlying  ILSs  are  withdrawn.  All 
comments,  concerns,  and  suggestions 
regarding  the  current  policies  and  plans 
in  the  2001  FRP  will  be  considered  in 
formulation  of  the  2003  FRP. 

DATES:  Comments  must  be  received  by 
December  31.  2002  for  consideration  in 
development  of  the  2003  FRP. 

ADDRESSES:  Comments  should  be 
forwarded  to  the  Chairman,  DOT  POS/ 
NAV  Working  Group.  U.S.  Department 
of  Transportation  (P-7).  Room  10315, 
400  Seventh  Street,  SW,  Washington, 
DC  20590.  E-mail: 
michael.shaw@ost.dot.gov.    • 
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FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Shaw,  Department  of 
Transportation  (P-7),  400  7th  Street, 
SW,  Washington,  DC.  20590,  (202)  366- 
0353. 

SUPPLEMENTARY  INFORMATION:  Beginning 
with  this  edition  of  the  FRP,  Federal 
radionavigation  information  previously 
contained  in  a  single  document  will  be 
published  in  two  separate  documents, 
the  Federal  Radionavigation  Plan  and  a 
companion  document  entitled  Federal 
Radionavigation  Systems  (FRS).  The 
FRP  includes  the  introduction,  policies, 
operating  plans,  system  selection 
considerations,  and  R&D  sections  and 
will  allow  more  efficient  and  responsive 
updates  of  policy  and  planning 
information.  Sections  relating  to 
government  roles  and  responsibilities, 
user  requirements,  and  systems 
descriptions  have  been  moved  to  the 
companion  FRS  and  will  be  updated  as 

necessary. 

Free  copies  of  the  2001  FRP  are 
available  on  CD  ROM  firom  the  Volpe 
National  Transportation  System  Center, 
Kendall  Square,  Cambridge,  Mass. 
02142.  The  telephone  number  there  is 
(617)  494-2908.  The  1999  FRP  is  also  on 
the  Internet  World  Wide  Web  at  http:/ 
/www.navcen.uscg.gov/pubs/frp2001 . 

Issued  in  Washington,  DC,  on  March  28. 
2002. 

Linda  L.  Lawson, 

Acting  Deputy  Assistant  Secretary  for 
Transportation  Policy. 
IFR  Doc.  02-«185  Filed  4-3-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-27] 

Petition  for  Exemption;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  dispositions  for 
exemption  part  11  of  Title  14,  Code  of 
Federal  Regulations  (14  CFR),  this 
notice  contains  the  dispositions  of 
certain  petitions  previously  received. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
ommission  of  information  in  the 
siunmary  is  intended  to  affect  the  legal 
status  of  any  petition  or  its  final 
disposition. 


FOR  FURTHER  INFORMATION  CONTACT: 

Vanessa  Wilkins,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 
Tel.  (202)  267-8029. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  EXZ,  on  March  29. 
2002. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2002-11487. 
Petitioner:  Bombardier  Aerospace, 

Learjet,  Inc.  

Section  of  14  CFR  Affected:  14  CFR 

145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Learjet  to  assign 
a  copy  of  its  repair  station  inspection 
procedures  manual  (IPM)  to  key 
individuals  within  departments  and 
make  the  IPM  available  to  all  other 
repair  station  personnel  rather  then  give 
a  copy  of  the  manual  to  each  of  its 
supervisory  and  inspection  persoimel. 

Grant,  03/26/2002,  Exemption  No. 
7240A. 

Docket  No.:  FAA-2002-11562 

Petitioner:  United  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.697(a)(3),  (b),  (c),  and  (d)  and 
121.709(b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Untied  Airlines 
to  use  computerized  signatures  to  satisfy 
the  airworthiness  release  signature 
requirements  of  part  121  in  lieu  of 
physical  signatures. 

Grant,  03/26/2002,  Exemption  No. 
5151G. 

[PR  Doc.  02-8150  Filed  4-3-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In 
February  2002,  there  were  five 
applications  approved.  This  notice  also 
includes  information  on  one 
application,  approved  in  October,  2000, 
inadvertently  left  off  the  October  2000 
notice.  Additionally,  19  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 


of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  Sarasota  Manatee 
Airport  Authority,  Sarasota,  Florida. 
Application  Number:  00-04-C-OO- 

SRQ. 
Application  Type:  Impose  and  use  a 

PFC. 

PFC  Leve7.  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $36,126,915. 

Earliest  Charge  Effective  Date:  April  1, 

2002. 
Estimated  Charge  Expiration  Date: 

October  1,  2015. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination;  Approved.  Based  on 
information  contained  in  the  public  ^ 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Sarasota 
Bradenton  International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Airport  terminal 
development. 

Decision  Date:  October  3.  2000. 

For  Further  Information  Contact: 
Vernon  P.  Rupinta,  Orlando  Airports 
District  Office,  (407)  812-6331,  ext.  24. 

Public  Agency:  Palm  Beach  County 
Department  of  Airports.  West  Palm 
Beach.  Florida. 

Application  Number:  02-O6-U-00- 

PBI. 

Application  Type:  Use  PFC  revenue. 

PFC  LeveA  $3.00. 

Total  PFC  Revenue  to  Be  Used  in  this 
Decision:  $64,684,000. 

Charge  Effective  Date:  December  1. 

2000. 

Estimated  Charge  Expiration  Date: 
December  1.  2005. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  change  from  previous 
approval. 

Brief  Description  of  Projects  Approved 

for  Use: 

Construct  taxiway  A  extension  and 

canal  relocation. 
Construct  perimeter  road. 

Decision  Date:  February  12,  2002. 

For  Further  Information  Contact: 
Vernon  P.  Rupinta.  Orlando  Airports 
District  Office,  (407)  812-6331,  ext.  24. 

Public  Agency:  City  of  Lynchburg, 
Virginia. 

Application  Number:  01-03-C-OO- 
LYH. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/:  $4.50. 
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Total  PFC  Revenue  Approved  in  this 
Decisjon;  $844,951. 
Earliest  Charge  Effective  Date:  Jime  1, 

2002. 
Estimated  Charge  Expiration  Date: 

January  1,  2005. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Nonscheduled/on-  • 
demand  air  taxi/commercial  operators 
filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 

information  contained  in  the  public 

agency's  application,  the  FAA  has 

determined  that  the  approved  class 

accounts  for  less  than  1  percent  of  the 

total  annual  enplanements  at  Lynchburg 

Regional  Airport. 
Brief  Description  of  Projects  Approved 

for  Collection  and  Use: 

Acquire  snow  removal  equipment. 

PFC  development  and  admmistration 

costs. 
Acquire  aircraft  rescue  and  firefighting 

vehicle. 
Design  and  install  airfield  guidance 

signs. 
Design  and  install  precision  approach 

path  indicator  for  runway  3. 
Design  and  install  security  access 

control  system. 
Rehabilitate  general  aviation  apron. 
Expand  general  aviation  apron. 
Renabilitate  and  light  access  road. 
Acquire  land  for  development. 
Rehabilitate  high  intensity  runway 

lights  for  nmway  3/21. 
Rehabilitate  medium  intensity  taxiway 

lights  for  taxiway  B. 
Acquire  land  for  nmway  21  nmway 

protection  zone. 
Obstruction  removal. 
Rehabilitate  rimway  17/35  (design). 
Rehabilitate  runway  3/21  (design). 
Construct  snow  equipment/maintenance 

building. 
Acquire  passenger  lift  design. 

Brief  Description  of  Disapproved 
Projects: 

Acquire  ftiction  measuring  equipment. 
1    Acquire  security  equipment. 
I    Update  airport  layout  plan. 
I    Determination  .Disapproved.  The 
FAA  has  determined  that  the  addition  of 
these  projects  by  letter  dated  September 
4,  2001,  adter  the  airline  consultation 
meeting  on  May  8,  2001,  is  in  violation 

of  §158.23. 

Brief  Description  of  Withdrawn 
Project:  Rehabilitate  nmways  3/21  and 

17/35. 

Determination:  This  project  was 
Withdrawn  by  the  public  agency  by 
letter  dated  September  24,  2001. 
Therefore,  the  FAA  did  not  rule  on  this 
project  in  this  decision. 

Decision  Date:  February  12,  2002. 

For  Further  Information  Contact: 
Arthur  Winder,  Washington  Airports 

ristrict  Office,  (703)  661-1363. 
Public  Agency:  County 
Commissioners  of  Washington  County, 
Hagerstown.  Maryland. 


Application  Number:  02-02-\J-00- 
HGR. 

Application  Type:  Use  PFC  revenue. 

PFC  Levei:  $4.50. 

Total  PFC  Revenue  To  Be  Used  in 
This  Decision:  $206,000. 

Charge  Effective  Date:  August  1. 1999. 

Estimated  Chaise  Expiration  Date: 
May  1.2005. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  change  from  previous 
approval. 

Brief  Description  of  Project  Approved 
for  Use: 
Construct  snow  equipment  and 

maintenance  building. 

Decision  Date:  February  21.  2002. 

For  Further  Information  Contact: 
Arthur  Winder.  Washington  Airports 
District  Office,  (703)  661-1363. 

Public  Agency:  City  of  Albuquerque, 
New  Mexico. 

Application  Number:  02-02-C-OO- 
ABQ. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $44,483,079. 

Earliest  Charge  Effective  Date:  May  1, 
2002. 

Estimated  Charge  Expiration  Date: 
December  1,  2007. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/conunercial 
operators  operating  imder  Part  135  and 
filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  on  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Albuquerque  International  Support 

(ABQ). 

Brief  Description  of  Project  Approved 
for  Collection  at  ABQ  and  Use  at  ABQ: 
1993  master  plan  update. 
Taxiway  E  reconstruction. 
Taxiways  A  and  B  improvements. 
Terminal  appron  expansion. 
Runway  3/21  extension  and  upgrade. 
Rimway  12/30  extension  and 

reconstruction. 
Construct  access  road. 
Construct  Support  Boulevard. 
Expand  air  cargo  apron. 
RFC  application  aoministration  costs. 

BriefDescription  of  Project  Approved 
for  Collection  at  ABQ  and  Use  at  Double 
Eagle  II  Airport: 
Apron  expansion. 
Taxiway  improvements. 
Runway  improvements. 

Decision  Date:  February  27,  2002. 

For  Further  Information  Contact:  G. 
Thomas  Wade,  Southwest  Region 
Airports  Division.  ((817)  222-5613. 

Public  Agency:  Salt  Lake  City 
Corporation.  Department  of  Airports, 
Salt  Lake  City.  Utah. 


Application  Number:  01-04-C-Oa- 
SLC. 

Application  Type:  Impose  and  use  a 
PFC. 
PFC  Leve/;  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $28,887,570. 

Earliest  Charge  Effective  Date:  May  1, 
2002. 

Estimated  Charge  Expiration  Date: 
February  1,  2003. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  All  air  taxi/commercial 
operators  filing  or  required  to  file  FAA 
Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public   '■ 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Salt  Lake 
City  International  Airport  (SLC). 

BriefDescription  of  Projects  Approved 
for  Collection  and  Use  at  SLC  at  a  $4.50 
PFC  Level: 
Computerized  access  security  system 

(CASS)  upgrade,  phase.  I. 
CASS  upgrade,  phase  U. 
Security  enhancements. 
Security  fence  upgrade,  phase  III. 
Airfield  replacement  equipment. 
Runway  16L/34R  storm  drainage 

improvements. 
Concourse  A  passenger  boarding  bridge 

modifications. 
Category  III  and  approach  lighting 

system  will  sequence  flashers — D, 

runway  16R  (now  nmway  16L). 
North  cargo  apron  expansion,  phase  II. 
Taxiway  H  reconstruction — phase  HI. 
Land  acquisition. 
Schematic  design  study. 
Terminal  1  south  expansion. 

BriefDescription  of  Projects  Approved 
for  Collection  and  Use  at  SLC  at  a  $3.00 
PFC  Level: 
Continuous  pavement  friction  test 

vehicle. 
Snow  and  ice  control  chemical  storage 

facility. 
Owner  controlled  insurance  program 

professional  liability  coverage. 
Bus  access  plaza  south  of  TU-1. 
Terminal  roadway  capacity 

improvements. 

BriefDescription  of  Project  Approved 
for  Collection  at  SLC  and  Use  at  Airport 
II  at  a  $3.00  PFC  Level:  Security  fence. 

BriefDescription  of  Projects  Approved 
for  Collection  at  SLC  and  Use  at  Tooele 
Valley  Airport  (TVY)  At  at  $3.00  PFC 
Level: 

Navigational  upgrades. 
Land  acquisition. 

BriefDescription  of  Project  Partially 
Approved  for  Collection  and  Use  at  SUJ 
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at  a  $3.00  PFC  Level:  Deicing  and  anti- 
icing  chemical  storage  facility. 

Determination:  Partially  approved. 
The  storage  tank  for  the  deicing  fluids 
is  not  Airport  Improvement  Program 
(AIP)  and  PFC  eligible  in  accordance 
with  Program  Guidance  Letter  93-1.  4. 
Therefore,  the  approval  is  limited  to  the 
costs  associated  with  the  storage 
building. 

Brief  Description  of  Project  Partially 
Approved  for  Collection  at  SLC  and  Use 
at  TVY  at  a  $3.00  PFC  Level:  Water 
system. 

Determination:  Partially  approved. 
Based  on  information  presented  to  the 


carriers  at  the  airline  consultation 
meeting,  a  portion  of  this  project  will 
supply  potable  water  to  private  airport 
buildings,  which  is  ineligible  imder 
both  the  PFC  and  AIP  programs. 
Therefore,  the  approval  was  limited  to 
the  portion  of  the  system  needed  for  fire 
suppression. 

Brief  Description  of  Disapproved 
Projects:  Emergency  power  to  ietways. 

Determination:  Disapprovea.  The 
FAA  has  determined  that  this  project 
does  not  meet  the  requirements  for 
emergency  power  in  accordance  with 
paragraph  530a  of  FAA  Order  5100.38A, 
AIP  Handbook  (October  24,  2989). 


Incinerator  replacement. 

Determination  .Disapproved.  The 
FAA  has  determined  that  this  project  is 
not  AIP  or  PFC  eligible  and  does  not 
meet  the  requirement  of  §  158.15(b).  In 
addition,  the  project  does  not  meet  any 
PFC  oBjective  and,  this,  does  not  meet 
the  requirements  of  §  158.15(a). 

Decision  Date:  February  28,  2002.      , 
For  Further  Information  Contact: 
Christopher  J.  Schaffer,  Denver  Airports 
District  Office,  (303)  342-1258. 

Amendments  to  PFC  Approvals 


Amendment  No.;  City.  State 


93-01 -C-03-SJT,  San  Angelo.  TX 
96-02-lM)1-SJT,  San  Angelo,  TX 

96-02-C-O1-CAK.  Akron,  OH   

98-0»-C-01-CAK.  Akron,  OH    

93-01-C-06-MDW,  Chicago,  IL   

96-05-C-02-MDW,  Chicago,  IL   ..... 

0O-O7-C-O1-MDW,  Chicago,  IL   

99-04-C-O3-BGM,  Binghamton,  NY 
•01-03-C-01-LFT.  Lafayette,  LA  ... 
•00-04-C-01-SRQ,  Sarasota,  FL    .. 

92-01-1-03-SPI,  Spnngfield,  IL    

93-02-LM)1-SPI,  Springfield.  IL  .... 
95-05-U-01-SPI,  Springfield,  IL    .... 

•93-03-M)5-SPI,  Springfield,  IL  

•97-08-O-02-SPI,  Springfield,  IL  ... 
00-05-C-02-MSP,  Minneapolis,  MN 
94-02-C-02^AC,  Jackson,  WY  .... 
97-03-C-02-02->JAC,  Jackson,  WY 
9*-03-C-01-ORO,  Durango,  CO   ... 


Amendment 

approved 

date 


11/07/01 
11/07/01 
12/20/01 
12/21/01 
01/10/02 
01/10/02 
01/10/02 
01/29/02 
02/14/02 
02/22/02 
02/27/02 
02/27/02 
02/27/02 
02/27/02 
02/27/02 
02/27/02 
02/27/02 
02/27/02 
02/28/02 


Original  ap- 
proved net 
PFC  revenue 


$766,009 

NA 

1.764,490 

2,481,900 

131.084,161 

156,538,543 

592,053,661 

1.567,748 

2,323,000 

36,126,915 

576,026 

NA 

NA 

3.941,493 

212,000 

106,873,838 

1,145,500 

304.000 

699,627 


Amended  ap- 
proved net 
PFC  revenue 


$655,769 

NA 

1,681,810 

1,748,860 

118,930,037 

178,087,493 

611,521,327 

1,572,978 

2,323,000 

38,495.063 

639,231 

NA 

NA 

3,971,208 

375,000 

122,873,838 

1,146.830 

304,000 

730,634 


Original  esti- 
mated charge 
exp.  date 


05/01/06 
05/01/06 
10/01/99 
02/01/03 
11/01/44 
11/01/44 
11/01/44 
04/01/06 
04/01/04 
10/01/15 
02/01/94 
02/01/94 
02/01/94 
02/01/06 
05/01/07 
12/01/02 
10/01/97 
08/01/98 
06/01/03 


Amended  es- 
timated 
charge  exp. 
date 


12/01/05 
12/01/05 
03/01/98 
09/01/99 
10/01/45 
10/01/45 
10/01/45 
04/01/02 
10/01/03 
02/01/14 
02/01/94 
02/01/94 
02/01/94 
10/01/07 
08/01/08 
07/01/03 
10/01/97 
08/01/98 
09/01/02 


Note:  The  amendments  denoted  by  an 
asterisk  (*)  include  a  change  to  the  PFC  level 
charged  from  S3.00  per  enplaned  passenger 
to  S4.50  per  enplaned  passenger.  For 
Lafayette,  LA,  this  change  is  effective  on 
April  1.  2002.  For  Sarasota.  FL  and 
Springfleld.  IL.  this  change  is  effective  on 
May  1.  2002. 

Issued  in  Washington.  DC.  on  March  27. 
2002. 

Barry  Molar, 

Manager.  Airports  Financial  Assistance 
Division. 
|FR  Doc.  02-8149  Filed  4-3-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Terrain  Awareness  and  Warning 
System 

agency:  Federal  Aviation 
Administration,  (DOT). 
ACnON:  Notice  of  availability  and 
requests  for  public  comment. 


SUMMARY:  This  notice  announces  the 
availability  of  and  request  comments  on 
a  revised  draft  Technical  Standard 
Order  (TSO)  C-15lb,  Terrain  Awareness 
and  Warning  System.  The  draft  TSO 
tells  persons  seeking  a  TSO 
authorization  or  letter  of  design 
approval  what  minimum  performance 
standards  (MPS)  their  terrain  awareness 
and  warning  systems  must  meet  to  be 
identified  with  the  applicable  TSO 
marking. 

DATES:  Comments  must  identify  the 
TSO  file  number  and  be  received  on  or 
before  June  29.  2002. 

ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Programs  and  Continued 
Airworthiness  Branch,  AIR-120, 
Aircraft  Engineering  Division,  Aircraft 
Certification  Service — File  No.  TSO- 
Cl5lb.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 
Or  deliver  comments  to:  Federal 
Aviation  Administration,  Room  815, 


800  Independence  Avenue,  SW.. 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bobbie  J.  Smith,  Technical  Programs 
and  Continued  Airworthiness  Branch, 
AIR-120.  Aircraft  Engineering  Division. 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  Telephone  (202) 
267-9546. 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address. 
Comments  received  or  the  proposed 
technical  standards  order  may  be 
examined,  before  and  after  the 
comments  closing  date,  in  Room  815, 
FAA  Headquarters  Building  (FOB-lOA). 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591,  weekdays 
except  Federal  hoHdays,  between  8:30 
a.m.  and  4:40  p.m.  All  communications 
received  on  or  before  the  closing  date 
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for  comments  special  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Backgromid 

I  This  is  revised  TSO  that  sets  forth 
minimum  operational  performance 
standards  that  a  Terrain  Awareness  and 
Warning  System  (TAWS)  equipment 
must  meet  to  be  identified  with  the 
TSO-Cl51b  Class  A.  B,  or  C  marking. 
This  revision  adds  the  requirements  for 
a  Class  C  designation. 

The  standards  of  this  TSO  apply  to 
equipment  intended  to  provide  pilots 
and  flight  crews  with  both  aural  and 
visual  alters  to  aid  in  preventing  an 
inadvertent  controlled  flight  into  terrain 
(CFIT)  accident.  Class  A  and  B  TAWS 
equipment  are  required  by  14  CFR  Parts 
91, 135,  and  121.  Class  C  equipment  is 
intended  for  volimtary  installations  on 
aircraft  not  covered  by  the  TAWS 
requirements  in  14  CFR  Parts  91, 135. 
and  121. 

How  To  Obtain  Copies 

A  copy  of  the  proposed  TSO — C151 
^ay  be  obtained  via  the  information 
contained  in  section  title  FOR  FURTHER 
INFORMATION  CONTACT.  Copies  of  RTCA 
Document  No.  RTCA/DO-160D. 
"Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment." 
dated  July  29, 1997,  RTCA/DO-161A. 
Minimum  Performance  Standards — 
Airborne  Groimd  Proximity  Warning 
Equipment."  dated  May  27. 1976. 
RTCA/DO-200A/EURCAE  ED-76, 
"Standards  for  Processing  Aeronautical 
Data,"  dated  September  18,  1998,  and 
RTCA/DO-178B.  "Software 
Considerations  in  Airborne  Systems  and 
Equipment  Certification."  dated 
December  1, 1992.  may  be  purchased 
from  RTCA.  Inc.  1828  L  Street.  NW., 
Suite  815.  Washmgton.  DC  20036. 

Nancy  Lane. 

Acting  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
[PR  Doc.  02-8151  Filed  4-3-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Agency  Information  Collection 
Activities 

AGENCY:  Federal  Railroad 

Administration.  DOT. 

ACTION:  Notice  of  OMB  approvals. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
p.S.C.  3501  et  seq.)  and  5  CFR 


1320.5(b).  this  notice  announces  that 
new  information  collections 
requirements  (ICRs)  listed  below  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OM?).  These 
ICRs  pertain  to  49  CFR  Parts  219,  229, 
236,  241,  and  244.  Additionally.  FRA 
hereby  annoimces  that  other  ICRs  listed 
below  have  been  re-approved  by  the 
Office  of  Management  and  Budget 
(OMB).  These  ICRs  pertain  to  Parts  213. 
214.  215,  216.  220,  223,  and  239.  The 
OMB  approval  numbers,  titles,  and 
expiration  dates  are  included  herein 
under  supplementary  information. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan.  Office  of  Planning  and 
Evaluation  Division.  RRS-21 .  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  17,  Washington, 
DC  20590  (telephone:  (202)  493-6292), 
or  Debra  Steward,  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave..  NW.,  Mail  Stop  35,  Washington. 
DC  20590  (telephone:  (202)  493-6139). 
(These  telephone  numbers  are  not  toU- 
hee.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA).  Public  Law  No.  104-13.  section 
2. 109  Stat.  163  <1995)  (codified  as 
revised  at  44  U.S.C.  3501-3520).  and  its 
implementing  regulations.  5  CFR  part 
1320.  require  Federal  agencies  to 
display  OMB  control  numbers  and 
inform  respondents  of  their  legal 
significance  once  OMB  approval  is 
obtained.  The  following  new  FRA 
information  collections  were  approved: 
(1)  OMB  No.  2130-0550.  Rail- 
Equipment  Accident/Incident  Cost 
Study  (Form  FRA  F  6180.105).  The 
expiration  date  for  this  information 
collection  is  September  30,  2003.  (2) 
OMB  No.  2130-0551,  Regional 
Inspection  Point  Listing  Forms  (Forms 
FRA  F  6180.106(A)-(E)).  The  expiration 
date  for  this  information  collection  is 
December  31,  2003.  (3)  OMB  No.  2130- 
0552.  Locomotive  Cab  Sanitation 
Standards  (NPRM)  (49  CFR  part  229). 
The  expiration  date  for  this  information 
collection  is  March  31.  2004.  (4)  OMB 
No.  2130-0553,  Positive  Train  Control 
(NPRM)  (49  CFR  part  236).  The 
expiration  date  for  this  information 
collection  is  September  30,  2004.  (5) 
OMB  No.  2130-0555,  Foreign  Railroads' 
Foreign-Based  (FRFB)  Employees  Who 
Perform  Train  or  Dispatching  Service  in 
the  United  States  (NPRM)  (49  CFR  part 
219).  The  expiration  date  for  this 
information  collection  is  January  31, 
2005.  (6)  OMB  No.  2130-0556.  U.S. 
Locational  Requirement  For  Dispatching 
U.S.  Rail  Operations  (49  CFR  part  241). 


The  expiration  date  for  this  information 
collection  is  January  31,  2005.  (7)  OMB 
No.  2130-0557,  Safety  Integration  Plans 
(49  CFR  part  244).  The  expiration  date 
for  this  information  collection  is  March 
31.  2005. 

Additionally,  the  following 
information  collections  have  been  re- 
approved:  (8)  OMB  No.  2130-0010, 
Track  Safety  Standards:  Gage  Restraint 
Measurement  Systems  (49  CFR  part 
213).  The  new  expiration  date  for  this 
information  collection  is  March  31, 
2004.  (9)  OMB  No.  2130-0504,  Special 
Notice  For  Repairs  (49  CFR  part  216). 
The  new  expiration  date  for  this 
information  collection  is  March  31, 
2004.  (10)  OMB  No.  2130-0511, 
Designation  of  Qualified  Persons  (49 
CFR  part  215).  The  new  expiration  date 
for  this  information  collection  is  March 
31,  2004.  (11)  OMB  No.  2130-0524. 
Railroad  Commimications  (Formerly 
Radio  Standards  and  Procedures)  (49 
CFR  part  220).  The  new  expiration  date 
for  this  information  collection  is 
November  30,  2004.  (12)  OMB  No. 
2130-0539,  Railroad  Worker  Protection: 
Roadway  Maintenance  Machines  (49 
CFR  part  214).  The  new  expiration  date 
for  this  information  collection  is  March 
31,  2004.  (13)  OMB  No.  2130-0545. 
Passenger  Train  Emergency 
Preparedness  (49  CFR  parts  223  and      , 
239).  The  new  expiration  date  for  this 
information  collection  is  May  31,  2004. 

Persons  affected  by  the  above 
referertced  information  collections  are 
not  required  to  respond  to  any 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  These  approvals  by  the  Office 
of  Management  and  Budget  (OMB) 
certify  that  FRA  has  complied  vdth  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)  and  with 
5  CFR  1320.5(b)  by  informing  the  public 
about  OMB's  approval  of  the 
information  collection  requirements  of 
the  above  cited  forms  and  regulations. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  DC,  on  April  1. 
2002. 

Kathy  A.  Weiner, 

Director.  Office  of  Information  Technology 
and  Support  Systems,  Federal  Railroad 
Administration. 

(FR  Doc.  02-8184  Filed  4-3-02;  8:45  am] 
BILUNG  CODE  4910-06-P 
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DEPARTMENT  OF  TRANSPORTATION      enrollment  in  a  Federal  maritime 


MarMiTM  AdminlstratkMfi 

Reports,  Fonns  and  Recordkeeping 
Requirements;  Agency  Information 
Coliection  Activity  Under  0MB  Review 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  abstracted  t)elow  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  natvire  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  January  10,  2002.  No  conunents  were 
received. 

DATES:  Comments  must  be  submitted  on 
or  before  May  6,  2002. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW, 
Washington,  D.C.  20503,  Attention 
MARAD  Desk  Officer. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Jackson,  Maritime  Administration, 
MAR-250,  400  Seventh  St.,  SW., 
Washington,  DC  20590.  Telephone: 
202-366-0284,  FAX:  202-493-2288,  or 
e-mail:  rita.jackson@inarad. dot.gov. 
Copies  of  this  collection  can  also  be 
obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Title:  Request  for  Waiver  of  Service 
Obligation;  Request  for  Deferment  of 
Service  Obligation;  Application  for 
Review  of  Waiver/Deferment  Decisions. 

OMB  Control  Number:  2133-0510. 

Type  of  Request:  Extension  of 
ciurently  approved  collection. 

Affected  Public:  Students  and 
graduates  of  the  U.S.  Merchant  Marine 
Academy  and  subsidized  students  or 
graduates  of  the  State  maritime 
academies  who  request  waivers  of 
service  obligations. 

Fonn(S):  MA-935;  MA-936;  MA-937. 

Abstract;  This  information  collection 
is  essential  for  determining  if  a  student 
or  graduate  of  the  U.S.  Merchant  Marine 
Academy  (USMMA)  or  subsidized 
student  or  graduate  of  a  State  maritime 
academy  has  a  waivable  situation 
preventing  them  from  fulfilling  the 
requirements  of  a  service  obligation 
contract  signed  at  the  time  of  their 


trainmg  program. 

Annual  Estimated  Burden  Hours:  20 
1/2  hours. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  DC,  on  April  1, 
2002. 

|oel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  02-8158  Filed  4-3-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 

Administration 

[Docket  No.  NHTSA-2002-118471 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2001 
Audi  A4  and  S4  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 

Safety  Administration,  DOT. 

action:  Notice  of  receipt  of  petition  for 

decision  that  nonconforming  2001  Audi 

A4  and  S4  passenger  cars  are  eligible  for 

importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2001  Audi 
A4  and  S4  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  May  6.  2002. 
AOORESSES:  Comments  shoidd  refer  to 
the  docket  number  and  notice  number, 


and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Technologies,  L.L.C.  of  Baltimore, 
Maryland  ("J.K.")  (Registered  hnporter 
90-006)  has  petitioned  NHTSA  to 
decide  whether  2001  Audi  A4  and  S4 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  J.K.  believes  are 
substantially  similar  are  2001  Audi  A4 
and  S4  passenger  cars  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compEired  non-U. S.  certified  2001  Audi 
A4  and  S4  passenger  cars  to  their  U.S.- 
certified  coimterparts,  and  foimd  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2001  Audi  A4  and  S4 
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passenger  cars,  as  originally 
manufactured  for  sale  in  Europe, 
conform  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
their  U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altefred  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2001  Audi  A4  and  S4 
passenger  cars  are  identical  to  thefr  U.S. 
certified  counterparts  with  respect  to 
compliance  with  Standard  Nos.  102 
Tmnsmission  Shift  Lever  Sequence. 
*  *  *,  103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  118  Powder 
Window  Systems,  124  Accelerator 
Control  Systems,  135  Passenger  Car 
Brake  System^,  201  Occupant  Protection 
in  Interior  Impact,  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  214  Side  Impact  Protection, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  301  Fuel 
System  Integrity,  and  302  Flammability 
of  In  terior  Materials. 

With  regard  to  compliance  with  the 
Bumper  Standard  found  in  49  CFR  part 
581,  the  petitioner  claims  that  the 
vehicles  are  equipped  with  bumpers 
and  support  structures  identical  to  those 
used  on  U.S.  certified  models. 

The  petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 
r  Standard  No.  101  Controls  and 
Displays:  Replacement  of  the  instrument 
cluster  with  U.S.-model  components. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamps 
and  front  sidemarker  lamps,  (b) 
installation  of  U.S.-model  taillamp 
assemblies  that  incorporate  rear 
sidemarker  lamps,  (c)  installation  of  a 
U.S.-model  high  mounted  stop  lamp 
assembly  if  the  vehicle  is  not  already  so 
equipped. 

j  Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
programming  of  the  key  warning  system 
at  the  time  the  instrument  cluster  is 
changed  and  inspection  at  the  time  of 
conversion. 


Standard  No.  208  Occupant  Crash 
Protection:  inspection  of  all  vehicles 
and  replacement  of  the  driver's  and 
passenger's  side  air  bags,  knee  bolsters, 
control  imits,  sensors,  and  seat  belts 
with  U.S.-model  components  on 
vehicles  that  are  not  already  so 
equipped.  Petitioner  states  that  the  front 
and  rear  outboard  designated  seating 
positions  have  combination  lap  and 
shoulder  belts  that  are  self-tensioning 
and  that  release  by  means  of  a  single  red 
pushbutton.  Petitioner  further  states  that 
the  vehicles  are  equipped  with  a  seat 
belt  warning  lamp  and  audible  buzzer 
that  are  identical  to  components 
installed  on  U.S.-certified  models. 

The  petitioner  states  that  all  vehicles 
will  be  inspected  for  compliance  with 
the  parts  marking  requirements  of  the 
Theft  Prevention  Standard  at  49  CFR 
part  541,  and  will  be  marked  as 
necessary. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicles  near  the  left 
windshield  post  and  a  reference  and 
certification.label  must  be  sdfixed  in  the 
area  of  the  left  fitint  door  post  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  nimiber  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  1.  2002. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  02-8144  Filed  4-3-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-11881] 

Notice  Of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1999 
and  2001  BMW  3  Series  Passenger 
Cars  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1999  and 
2001  BMW  3  Series  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1999  and 
2001  BMW  3  Series  passenger  cars  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  May  6,  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 


16148 


Federal  Register /Vol.  67.  No.  65 /Thursday.  April  4.  2002 /Notices 


Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 

Register.  ,     , 

J.K.  Technologies,  L.L.C.  of  Baltimore, 
Maryland  ("J.K.")  (Registered  hnporter 
90-006)  has  petitioned  NHTSA  to 
decide  whether  1999  and  2001  BMW  3 
Series  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  J.K.  believes  are 
substantially  similar  are  1999  and  2001 
BMW  3  Series  passenger  cars  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer,  Bayerische 
Motoren  Werke,  A.G.,  as  conforming  to 
all  apphcable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-US.  certified  1999 and 
2001  BMW  3  Series  passenger  cars  to 
their  U.S.-certified  counterparts,  and 
found  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1999  and  2001  BMW 
3  Series  passenger  cars,  as  originally 
manufactured  for  sale  in  Europe, 
conform  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
their  U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1999  and  2001  BMW 
3  Series  passenger  cars  are  identical  to 
their  U.S.  certified  coxmterparts  with 
respect  to  comphance  with  Standard 
Nos.  102  Tmnsmission  Shift  Lever 
Sequence.  '  *  *,  103  Defrosting  and 
Defogging  Systems.  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  109  New  Pneumatic  Tires.  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  135 
Passenger  Car  Brake  Systems.  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 


Assemblies.  210  Seat  Belt  Assembly 
Anchorages.  212  Windshield  Retention, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  301  Fuel 
System  Integrity,  and  302  Flammability 
of  Interior  Materials. 

Witb  regard  to  compliance  with  the 
Bumper  Standard  found  in  49  CFR  part 
581,  the  petitioner  claims  that  the 
vehicles  are  equipped  with  bumpers 
and  support  structures  identical  to  those 
used  on  U.S.  certified  models. 

The  petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Inscription  of  the  word 
"brake"  on  the  dash  in  place  of  the 
international  ECE  warning  symbol;  (b) 
replacement  of  the  speedometer  with  a 
unit  reading  in  miles  per  hour;  (c)  where 
necessary,  replacement  of  the 
instrument  cluster  with  a  U.S.-model 
component,  and  reprogramming  of  the 
replacement  unit  to  operate  all 
necessary  safety  systems,  such  as 
chimes  and  warnings. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamps 
and  front  sidemarker  lamps,  (b) 
installation  of  U.S.-model  taillamp 
assemblies  that  incorporate  rear 
sidemarker  lamps,  (c)  installation  of  a 
U.S.-model  high  mounted  stop  lamp. 
The  petitioner  states  that  often  only 
headlights  and  taillights  need 
replacement  for  the  vehicles  to  conform 
to  the  standard. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 

placard. 

Standard  No.  Ill  Rearview Mirror: 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component,  or  inscription  of  the 
required  warning  statement  on  that 
mirror. 

Standard  No.  114  Theft  Protection: 
Reprogramming  of  the  vehicle  to  actuate 
the  appropriate  safety  systems  during 
conversion  of  the  dash. 

Standard  No.  118  Power  Window 
Systems:  Aheration  of  the  power 
window  system  to  operate  the  required 
defeat  device  during  reprogramming  of 
the  lights  and  dash.  The  petition  states 
that  most  vehicles  have  the  required 
defeat  devices  as  standard  equipment. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Petitioner  states  that  the 
vehicles  are  equipped  with  a  seat  belt 
warning  lamp  that  is  identical  to  the 
component  installed  on  U.S.-certified 
models,  but  that  the  audible  warning 
buzzer  must  be  programmed  to  meet  the 
standard.;  (b)  inspection  of  all  vehicles 
and  replacement  of  the  driver's  and 


passenger's  side  air  bags,  knee  bolsters, 
control  units,  sensors,  and  seat  belts 
with  U.S.-model  components  on 
vehicles  that  are  not  already  so 
equipped.  Petitioner  states  that  the  front 
and  rear  outboard  designated  seating 
positions  have  combination  lap  and 
shoulder  belts  that  are  self-tensioning 
and  that  release  by  means  of  a  single  red 
pushbutton. 

Standard  No.  214  Side  Impact 
Protection:  Inspection  of  all  vehicles 
and  installation  of  door  bar  on  those  not 
already  so  equipped.  The  petitioner 
states  that  the  vehicles  are  equipped 
with  side  impact  air  bags  and  control 
systems  that  are  identical  to  those 
installed  on  U.S.-certified  models. 

The  petitioner  states  that  all  vehicles 
will  be  inspected  for  compliance  with 
the  parts  marking  requirements  of  the 
Theft  Prevention  Standard  at  49  CFR 
part  541,  and  will  be  marked  as 
necessary. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicles  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW..  Washington,  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pm).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issuedon:  April  1,2002. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
(PR  Doc.  02-8145  Filed  4-3-^2;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-11801] 

Decision  That  Certain  Nonconforming 
Motor  Vehicles  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  certain  nonconforming  motor 
vehicles  are  eligible  for  importation. 

summary:  This  dociunent  announces 
decisions  by  NHTSA  that  certain  motor 
vehicles  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  are  substantially 
similar  to  vehicles  originally 
manufactured  for  importation  into  and/ 
or  sale  in  the  United  States  and  certified 
by  their  manufacturers  as  complying 
with  the  safety  standards,  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  These  decisions  are  effective  as 
of  the  date  of  their  publication  in  the 
Federal  Register. 

POR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  conmient  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conmients  that  it  has 


received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

NHTSA  received  petitions  from 
registered  importers  to  decide  whether 
the  vehicles  listed  in  Annex  A  to  this 
notice  are  eligible  for  importation  into 
the  United  States.  To  afford  an 
opportunity  for  public  comment. 
NETTSA  published  notice  of  these 
petitions  as  specified  in  Annex  A.  The 
reader  is  referred  to  those  notices  for  a 
thorough  description  of  the  petitions. 
No  comments  were  received  in  response 
to  these  notices.  Based  on  its  review  of 
the  information  submitted  by  the 
petitioners,  NHTSA  has  decided  to  grant 
the  petitions. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
imder  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  Vehicle  eligibility 
numbers  assigned  to  vehicles  admissible 
under  this  decision  are  specified  in 
Armex  A. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
each  motor  vehicle  listed  in  Annex  A  to 
this  notice,  which  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards,  is  substantially  similar  to  a 
motor  vehicle  manufactm-ed  for 
importation  into  and/or  sale  in  the 
United  States,  and  certified  under  49 
U.S.C.  30115,  as  specified  in  Annex  A, 
and  is  capable  of  being  readily  altered 
to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  1.  2002. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 

Annex  A 

Nonconforming  Motor  Vehicles  Decided  To 
Be  Eligible  for  Importation 

1.  Docket  No.  NHTSA-2Q01-11210 

Nonconforming  Vehicle:  1991  Cadillac 

Seville  passenger  cars 
Substantially  similar 
U.S.-certified  vehicle:  1991  Cadillac  Seville 
passenger  cars 
Notice  of  Petition 
Published  at:  67  PR  2952  (January  22,.  ' 
2002) 


Vehicle  Eligibility  Number:  VSP-375 
2.  Docket  No.  NHTSA-2001-11211 

Nonconforming  Vehicles:  2002  Harley 

Davidson  VRSCA  motorcycles 
Substantially  similar  U.S.-certified  vehicles: 

2002  Harley  Davidson  VRSCA 

motorcycles 
Notice  of  Petition 
Published  at:  67  FR  2951  (January  22, 

2002) 
Vehicle  Eligibility  Number:  VSP-374 

[FR  Doc.  02-8146  Filed  4-3-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

March  27,  2002. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  May  6,  2002  to  be 
assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1420. 

Form  Number:  IRS  Form  8849. 

Type  of  Review:  Extension. 

Title:  Claim  for  Refund  of  Excise 
Taxes. 

Description:  Internal  Revenue  Code 
(IRC)  sections  6402,  6404,  and  sections 
301.6402-2,  301-6404-1.  and  301- 
6404-3  of  the  regulations,  allow  for 
refunds  of  taxes  (except  income  taxes) 
or  refimd,  abatement,  or.credit  of 
interest,  penalties,  and  additions  to  tax 
in  the  event  of  errors  or  certain  actions 
by  IRS.  Form  8849  is  used  by  taxpayers 
to  claim  refunds  of  excise  taxes. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions,  farms.  Federal     - 
Government.  State.  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  125.292.  -■ 

Estimated  Burden  Hours  Per 
Respondent/Recoidkeeper: 
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Form/Sctiedule 


Form  8849 
Schedule  1 
Schedule  2 
Schedule  3 
Schedule  4 
Schedule  5 
Schedule  6 


Recordkeeping 


3  hr.,  35  min. 
11  hr.,  57  min. 
7  hr,  39  min. 

3  hr..  21  min. 

4  hr,  46  min. 

5  hr,  15  min. 
4  hr,  32  min. 


Leaming  about  the  law 
or  the  form 


30  min. 
12  min. 

6  min. 
12  min. 


Preparing,  copying  as- 
sembling, and  sending 
the  form  to  the  IRS 


34  min. 
12  min. 
19  min. 

3  min. 

4  min. 
11  min. 
16  min. 


Frequency  of  Response:  Quarterly, 
Annually. 

Estimated  Toted  Reporting/ 
Recordkeeping  Burden:  1.841,954  hours. 

Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411, 
1111  Constitution  Avenue,  NW.. 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  02-ai79  Filed  4-3-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Rsvlew; 
Commsnt  Request 

March  28,  2002. 

The  Department  of  Treasviry  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  May  6,  2002  to  be 
assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0731. 

Regulation  Project  Number:  PS-262- 
82  Final. 

Type  of  Review:  Extension. 

Title:  Definition  of  an  S  Corporation. 

Description:  The  regulations  provide 
the  procedures  and  the  statements  to  be 
filed  by  certain  individuals  for  making 
the  election  under  section  1361(d)(2), 
the  refusal  to  consent  to  that  election,  or 
the  revocation  of  that  election.  The 


statements  required  to  be  filed  would  be 
used  to  verify  that  taxpayers  are 
complying  with  requirements  imposed 
by  Congress  under  Subchapter  S. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents: 
1,005. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (Non- 
reciirring). 

Estimated  Total  Reporting  Burden: 
1,005  hours. 
OMB  Number:  1545-0854. 
Regulation  Project  Number:  LR-1214 
Final. 

Type  o/fleview:  Extension. 
Title:  Discharge  of  Liens. 
Description:  The  Internal  Revenue 
Service  needs  this  information  to 
determine  if  the  taxpayer  has  equity  in 
the  property.  This  information  will  be 
used  to  determine  the  amount  if  any,  to 
which  the  tax  lien  attaches. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households, 
Farms. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  24  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
200  hours. 

OMB  Number:  1545-1638. 
Fonn  Number:  IRS  Form  12196 
(formerly  Form  7130-A). 
Type  of  Review:  Revision. 
Title:  Small  Business  Office  Order 
Blank. 

Description:  Form  12196  is  to  be  used 
by  small  business  outlets  to  order  IRS 
tax  forms  and  publications.  The  form 
can  be  faxed  directly  to  the  IRS  Area 
Distribution  Center  for  order  fulfillment, 
packaging  and  mailing. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  2 
hours. 


Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  02-8180  Filed  4-3-02;  8:45  am) 

aUJNG  COOe  4630-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

President's  Task  Force  To  Improve 
Health  Care  Delivery  for  Our  Nation's 
Veterans;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  President's 
Task  Force  to  Improve  Health  Care 
Delivery  for  Ova  Nation's  Veterans  is 
scheduled  to  take  place  on  Wednesday, 
April  10,  2002,  beginning  at  8:30  a.m. 
and  ending  at  5:30  p.m.  The  meeting 
will  be  held  in  Salon  A  or  B,  the  Four 
Seasons  Hotel,  2400  Pennsylvania 
Avenue,  NW.,  Washington.  DC,  and  is 
open  to  the  general  public. 

The  purpose  of  the  Task  Force  is  to: 

(a)  identify  ways  to  improve  benefits 
and  services  for  Department  of  Veterans 
Affairs  (VA)  beneficiaries  and  for 
Department  of  Defense  (DOD)  military 
retirees  who  are  also  eligible  for  benefits 
from  VA,  through  better  coordination  of 
the  activities  of  the  two  departments; 

(b)  Review  barriers  and  challenges 
that  impede  VA  and  DOD  coordination, 
including  budgeting  processes,  timely 
billing,  cost  accoimting  information 
technology,  and  reimbursement. 
Identify  opportunities  to  improve  such 
business  practices  to  ensure  quality  and 
cost  effective  health  care;  and 

(c)  Identify  opportimities  for 
improved  resource  utilization  through 
partnership  between  VA  and  DOD  to 
maximize  the  use  of  resources  and 
infiastructure,  including:  buildings, 
information  technology  and  data  sharing 
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systems,  procurement  of  supplies, 
equipment  and  services,  and  delivery  of 
care. 

As  the  Task  Force  work  groups 
continue  to  obtain  current  and  updated 
information  and  to  validate  and/or 
clarify  that  information,  the  work 
groups  will  make  presentations  on  their 
related  topics  to  the  members.  The  work 
groups  include  benefit  services. 


acquisition  and  procurement,  facilities, 
information  management  and 
information  technology,  leadership  and 
productivity,  pharmaceuticals,  and 
resource  and  budgeting  process. 

Interested  parties  can  provide  written 
comments  to  Mr.  Dan  Amon, 
Commiuiications  Director,  President's 
Task  Force  to  Improve  Health  Care 
Delivery  to  Our  Nation's  Veterans,  1401 


Wilson  Boulevard,  4th  Floor,  Arlington, 
Virginia,  22209. 

By  Direction  of  the  Secretary. 

Dated:  March  27,  2002. 
Nora  E.  Egan, 

Committee  Management  Officer. 
[PR  Doc.  02-8121  Filed  4-3-02;  8:45  am] 

BILUNG  CODE  8320-01-M 


Thursday, 
April  4,  2002 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Miscellaneous 
Organic  Chemical  Manufacturing  and 
Miscellaneous  Coating  Manufacturing; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 

[FRL-7150-81 
RIN  2060-AE82 

National  Emission  Standards  for 
Hazardous  Air  Pollutants: 
MIscsllanoous  Organic  Cttemical 
Manufacturing  and  Miscsllaneous 
Coating  Manufacturing 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


SUMMARY:  This  action  proposes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  the 
Miscellaneous  Organic  Chemical 
Manufactiuing  source  category  and  the 
Miscellaneous  Coating  Manufacturing 
source  category.  The  Miscellaneous 
Organic  Chemical  Manufactiiring  source 
category  includes  many  previously 
unregulated  organic  chemical 
processing  units  at  major  sources.  The 
Miscellaneous  Coating  Manufacturing 
source  category  includes  the 
manufactiu^  of  a  number  of  coatings 
including  paints,  inks,  and  adhesives. 
The  EPA  has  determined  that  both 
source  categories  include  facilities  that 
are  major  sources  of  hazardous  air 
pollutants  (HAP),  including  toluene, 
methanol,  xylene,  hydrogen  chloride, 
and  methylene  chloride.  Methylene 
chloride  is  considered  to  be  a  probable 
human  carcinogen  and  the  other 
pollutants  can  cause  noncancer  health 
effects  in  humans.  These  proposed 
NESHAP  will  implement  section  112(d) 
of  the  Clean  Air  Act  (CAA)  by  requiring 
all  major  soiuces  in  the  relevant  source 
categories  to  meet  HAP  emission 
limitations  and  work  practice  standards 
reflecting  the  application  of  the 
maximum  achievable  control 
technology  (MACT).  The  proposed 
subpart  FFFF  will  reduce  HAP 
emissions  by  approximately  28,000 
Megagrams  per  year  (Mg/yr)  (30,900 
tons  per  year  (tpy)),  and  proposed 
subpart  HHHHH  will  reduce  HAP 
emissions  by  approximately  5,670  Mg/ 
yr  (6,250  tpy). 

DATES:  Comments:  Submit  conunents  on 
or  before  June  3.  2002. 

Public  Hearing:  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  April  24,  2002,  a  public 
hearing  will  be  held  at  10  a.m.  on  May 
6.  2002. 

ADDRESSES:  Comments:  By  U.S.  Postal 
Service,  send  comments  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 


Attention  Docket  Nmnber  A-96-04, 
U.S.  EPA,  1200  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20460.  In  person 
or  by  coiuier,  deliver  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Number 
A-96-04,  U.S.  EPA,  401  M  Street.  SW. 
Washington.  DC  20460.  The  EPA 
requests  a  separate  copy  also  be  sent  to 
the  contact  person  listed  below  (see  FOR 
FURTHER  INFORMATION  CONTACT). 

Public  Hearing:  If  a  public  hearing  is 
held,  it  will  be  held  in  the  EPA  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina,  or  at  an 
alternate  site  nearby. 

Docket:  Docket  No.  A-96-04  contains 
supporting  information  used  in 
developing  the  NESHAP.  The  docket  is 
located  at  the  U.S.  EPA,  401  M  Street. 
SW.,  Washington.  DC  20460  in  room  M- 
1500,  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
NESHAP,  contact  Mr.  Randy  McDonald, 
Organic  Chemicals  Group.  Emission 
Standards  Division  {MD-13).  U.S.  EPA. 
Research  Triangle  Park,  North  Carolina, 
27711,  telephone  number  (919)  541- 
5402,  electronic  mail  address 
mcdonald.randy@epa.gov.  For 
information  about  the  public  hearing, 
contact  Ms.  Maria  Noell.  Organic 
Chemicals  Group.  Emission  Standards 
Division  (MD-13).  U.S.  EPA,  Research 
Triangle  Park,  North  Carolina  27711. 
telephone  number  (919)  541-5607. 
electronic  mail  address 
noell.maria@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments:  Comments  and  data  may  be 
submitted  by  electronic  mail  (e-mail)  to: 
a-and-r-docket@epa.gov.  Electronic 
comments  must  be  submitted  either  as 
an  ASCII  file  to  avoid  the  use  of  special 
characters  and  encryption  problems  or 
on  disks  in  WordPerfect*  version  5.1. 
6.1  or  Corel  8  file  format.  All  comments 
and  data  submitted  in  electronic  form 
must  note  the  docket  number:  A-96-04. 
No  confidential  business  information 
(CBI)  should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Etepository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  pubhc 
docket,  to  ensure  that  proprietary 


information  is  not  inadvertently  placed 
in  the  docket:  Attention:  Mr.  Randy 
McDonald,  c/o  OAQPS  Document 
Control  Officer  (Room  740B),  U.S.  EPA. 
411  W.  Chapel  Hill  Street,  Durham,  NC 
27701.  The  EPA  will  disclose 
information  identified  as  CBI  only  to  the 
extent  allowed  by  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  the 
EPA,  the  information  may  Tie  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  Maria  Noell  at  least 
2  days  in  advance  of  the  public  hearing. 
Persons  interested  in  attending  the 
public  hearing  must  also  call  Ms.  Noell 
to  verify  the  time,  date,  and  location  of 
the  hearing.  The  public  hearing  will 
provide  interested  parties  the 
opportimity  to  present  data,  views,  or 
argiunents  concerning  these  proposed 
NESHAP. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  these  proposed 
NESHAP.  The  docket  is  a  dynamic  file 
because  material  is  added  throughout 
the  rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated  NESHAP 
and  their  preambles,  the  contents  of  the 
docket  will  serve  as  the  record  in  the 
case  of  judicial  review.  (See  section 
307(d)(7)(A)  of  the  CAA.)  The  regulatory 
text  and  other  materials  related  to  these 
proposed  NESHAP  are  available  for 
review  in  the  docket  or  copies  may  be 
mailed  on  request  from  the  Air  Docket 
by  calling  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

.    Woridwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an         ' 
electronic  copy  of  this  proposed 
NESHAP  will  also  be  available  on  the 
WWW  through  the  Technology  Transfer 
Network  (TTN).  Following  the 
Administrator's  signatvire,  a  copy  of  the 
proposed  NESHAP  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules  at 
http://www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 
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Regulated  Entities.  Categories  and 
entities  potentially  regulated  by  this 


action  include  those  listed  in  the 
following  table. 


Category 


Industry 


SIC 


282,  283,  284.  285.  286, 
287,  289,  386.° 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.2435  and 
§63.7985  of  the  proposed  NESHAP.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

I  Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

A.  What  is  the  source  of  authority  for 
development  of  NESHAP? 

B.  What  criteria  are  used  in  the 
development  of  NESHAP? 

C.  What  is  the  history  of  the  source 
categories? 

D.  What  are  the  health  effects  associated 
with  the  pollutants  emitted  from  the 
Miscellaneous  Organic  Chemical 
Manufacturing  and  the  Miscellaneous 
Coating  Manufacturing  source 
categories? 

It.  Summary  of  the  Proposed  NESHAP 

A.  What  source  categories  and 
subcategories  are  affected  by  these 
proposed  NESHAP? 

B.  What  are  the  primary  sources  of 
emissions  and  what  are  the  emissions? 

C.  What  is  the  affected  source? 

D.  What  are  the  emission  limits,  operating 
limits,  and  other  standards? 

E.  What  are  the  testing  and  initial 
compliance  requirements? 

F.  What  are  the  continuous  compliance 
provisions? 

G.  What  are  the  notification, 
recordkeeping,  and  reporting 
requirements? 

H.  How  will  the  proposed  subpart  FFFF  be 
incorporated  into  Title  V  permits? 
Ip.  Rationale  for  Selecting  Proposed  Emission 
Limitations  and  Work  Practice  Standards 

A.  How  did  we  select  the  source 
categories? 

B.  How  did  we  select  the  affected  source? 

C.  How  did  we  determine  the  basis  and 
level  of  the  proposed  standards  for 
existing  and  new  sources? 

D.  How  did  we  select  the  format  of  the 
standards? 

E.  How  did  we  select  the  testing  and  initial 
compliance  requirements? 

F.  How  did  we  select  the  continuous 
compliance  requirements? 


NAICS 


3251,   3252,   3253,   3254.   3255,   3256, 
3259,  except  325131  and  325181. 


Examples  of  regulated  entities 


Producers  of  specialty  organic  ctiemi- 
cals,  paints,  coatings,  adhesives,  inks, 
explosives,  certain  polymers  and  res- 
ins, and  certain  pesticide  Intermedi- 
ates. 


G.  How  did  we  select  the  notification, 

recordkeeping,  and  reporting 

requirements? 
H.  What  is  the  relationship  of  these 

proposed  NESHAP  to  other  rules? 
I.  What  types  of  comments  are  being 

specifically  requested  by  the 

Administrator? 

IV.  Summary  of  Environmental,  Energy,  and 

Economic  Impacts 

A.  Miscellaneous  Organic  Chemical 
Manufacturing 

B.  Miscellaneous  Coating  Manufacturing 

V.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act  of  1995 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1966  (SBREFA),  5  U.S.C.  601  et  seq. 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Executive  Order  13211,  Actions 

Concerning  Regulations  that 

Significantly  Affect  Energy  Supply, 

Distribution  or  Use 

L  Background 

A.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  some  area  sources  of 
HAP,  and  to  establish  NESHAP  for  the 
listed  source  categories  and 
subcategories.  The  categories  of  major 
sources  covered  by  today's  proposed 
NESHAP  are  described  in  section  I.C. 
Major  sources  of  HAP  are  those  that  are 
located  within  a  contiguous  area  and 
under  common  control  and  have  the 
potential  to  emit  greater  than  9.1  Mg/yr 
(10  tons/yr)  of  any  one  HAP  or  22.7  Mg/ 
yr  (25  tons/yr)  of  any  combination  of 
HAP. 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  bom  both  new  and  existing  major 


sources.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximvun  degree  of 
reduction  in  emissions  of  HAP  that  is 
achievable,  taking  into  consideration  the 
cost  of  achieving  the  emissions 
reductions,  any  nonair  quality  health 
and  environmental  impacts,  and  energy 
requirements.  This  level  of  control  is 
commonly  referred  to  as  MACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  imder  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensures  that  all  major  sources  achieve 
the  level  of  control  already  achieved  by 
the  better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  (or  the  best-performing  5 
sources  for  categories  or  subcategories 
with  fewer  than  30  sources). 

In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  In  considering 
whether  to  establish  standards  more 
stringent  than  the  floor,  we  must 
consider  cost,  nonair  quality  health  and 
environmental  impacts,  and  energy 
requirements. 

C.  What  Is  the  History  of  the  Source 
Categories? 

1.  Initial  Soiuce  Categories 

Section  1 12  of  the  CAA  requires  us  to 
establish  rules  for  categories  of  emission 
sources  that  emit  HAP.  On  July  16, 
1992,  we  published  an  initial  list  of  174 
source  categories  to  be  regulated  (57  FR 
31576).  The  listing  was  our  best  attempt 
to  identify  major  sources  of  HAP  by 
manufactiuing  category.  Following  the 
publication  of  this  listing,  we  published 
a  schedule  for  the  promulgation  of 
emission  standards  for  each  of  the  174 
listed  soiuce  categories.  At  the  time  the 
initial  list  was  published,  we  recognized 
that  we  might  have  to  revise  the  list 
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from  time  to  time  as  better  infonnation 
became  available. 

2.  Changes  to  the  hiitial  List 

Based  on  infonnation  we  collected  in 
1995,  we  realized  that  several  of  the 
original  source  categories  on  the  list  had 
similar  process  equipment,  emission 
characteristics  and  applicable  control 
technologies.  Additionally,  many  of 
these  source  categories  were  on  the 
same  schedule  for  promulgation,  by 
November  15,  2000.  Therefore,  we 
decided  to  combine  a  nimiber  of  source 
categories  from  the  original  listing  into 
one  broad  set  of  emission  standards.  On 
November  7,  1996,  we  published  a 
notice  combining  21  source  categories 
from  the  initial  list  of  174  into  the 
Miscellaneous  Organic  Chemical 
Processes  so\irce  category  (61  FR 
57602). 

Twelve  of  the  21  source  categories 
were  listed  under  the  miscellaneous 
process  industry  group  on  the  initial 
list.  These  include: 
benzyltrimethylammonium  chloride 
production,  carbonyl  sulfide 
production,  chelating  agents 
production,  chlorinated  paraffins 
production,  ethylidene  norbomene 
production,  explosives  production, 
hydrazine  production,  photographic 
chemicals  production,  phthalate 
plasticizers  production,  rubber 
chemicals  production,  symmetrical 
tetrachloropyridine  production,  and 
OBPAyi,3-diisocyanate  production. 
Eight  of  the  21  source  categories  were 
listed  under  the  polymers  and  resins 
industry  group.  These  include:  alkyd 
resins  production,  polyester  resins 
production,  polyvinyl  alcohol 
production,  polyvinyl  acetate  emulsions 
production,  polyvinylbutyral 
production,  polymerized  vinylidene 
chloride  production, 
polymethylmethacrylate  production, 
and  maleic  anhydride  copolymers 
production.  The  last  of  the  21  source 
categories  is  the  manufacture  of  paints, 
coatings,  and  adhesives. 

Along  with  these  21  source  categories, 
the  Miscellaneous  Organic  Chemical 
Processes  category  was  also  defined  in 
the  Federal  Register  notice  to  include 
organic  chemical  manufacturing  defined 
by  SIC  codes  282.  284,  285.  286.  287. 
289,  and  386  which  are  not  being 
covered  by  any  other  MACT  standard. 
One  example  is  the  coverage  of  batch 
process  vents  from  reactors  in  the 
synthetic  organic  chemical 
manufact\uing  industry  (SOCMI)  that 
are  excluded  from  the  provisions  of  the 
Hazardous  Organic  NESHAP  (HON). 
Another  example,  also  an  exclusion  in 
the  HON,  is  the  coverage  of  HAP 
emissions  from  SOCMI  processes  in 


which  HAP  are  used  only  as  solvents. 
The  Miscellaneous  Organic  Chemical 
Processes  source  category  wovdd  also 
cover  production  of  pesticide 
intermediates  that  are  not  covered  by 
the  Pesticide  Active  Ingredient 
NESHAP,  as  well  as  materials  not 
considered  primary  products  imder  the 
Group  I  and  IV  Polymers  and  Resins 
NESHAP.  hi  addition  to  the  21  listed 
source  categories,  two  other  somce 
categories  are  to  be  subsiuned  into  the 
Miscellaneous  Organic  Chemical 
Processes  source  category.  These  are 
quaternary  ammonium  compounds 
production  and  ammonium  sulfate 
production  from  caprolactam  by- 
product plants. 

3.  Grouping  hito  Two  Source  Categories 
On  November  18,  1999,  we  published 
a  Federal  Register  notice  describing 
changes  to  the  source  category  list  (64 
FR  63035).  At  that  time,  we  also 
described  our  intent  to  group  the  source 
categories  into  two  new  source 
categories  instead  of  one.  The  two  new 
source  categories  are  called  the 
"Miscellaneous  Organic  Chemical 
Manufacturing"  source  category  and  the 
"Miscellaneous  Coating  Manufacturing" 
source  category.  During  our  review  of 
the  dat^.  we  decided  that  the  emission 
sources  in  the  miscellaneous  coating 
manufacturing  industry  should  be 
regulated  differently  from  other 
miscellaneous  organic  chemical 
processes  because  their  emission  stream 
could  be  characterized  more  narrowly 
and  standards  could  be  tailored  for 
these  characteristics.  For  example, 
coatings  manufacturing  involves  mixing 
and  blending  of  raw  materials  at 
ambient  temperatures.  Emissions  ht)m 
these  operations  generally  result  from 
the  displacement  of  materials  during 
processing.  Therefore,  the  proposed 
standards  for  process  vents  from 
coatings  process  vessels  are  tailored  to 
specific  condenser  controls  operating  on 
satiu'ated  streams  at  ambient  conditions. 
Conversely,  organic  chemical 
manufacturing  involves  chemical 
reactions  and  separation  processes 
conducted  at  elevated  temperatures. 
Emissions  from  these  processes  result 
from  exothermic  reactions,  vessel 
heating,  gas  sparging,  depressurizations, 
displacements,  as  well  as  other  events, 
and  emission  stream  characteristics  vary 
in  concentration,  flowrate,  and 
temperature.  Because  emission  stream 
characteristics  vary  extensively  in  the 
broader  source  category,  the  compliance 
options  are  structured  to  accommodate 
a  wide  range  of  conditions.  The 
difference  in  conditions  and  emission 
characteristics  between  the  two  source 
categories  provides  the  basis  for  today's 


proposed  NESHAP,  which  set  MACT 
standards  for  two  separate  source 
categories  in  the  proposed  subparts 
FFFF  and  HHHHH  of  40  CFR  part  63. 

D.  What  Are  the  Health  Effects 
Associated  With  the  Pollutants  Emitted 
From  Miscellaneous  Organic  Chemical 
Manufacturing  and  Miscellaneous 
Coating  Manufacturing  Source 
Categories? 

Today's  proposed  NESHAP  protect  air 
quality  and  promote  the  public  health 
by  reducing  emissions  of  some  of  the 
HAP  listed  in  section  112(b)(1)  of  the 
CAA.  The  HAP  emitted  by  the 
Miscellaneous  Organic  Chemical 
Manufacturing  and  Miscellaneous 
Coating  Manufacturing  source  categories 
include  but  are  not  limited  to  methanol, 
hydrogen  chloride,  cresols,  methylene 
chloride,  methyl  ethyl  ketone  (MEK). 
toluene,  vinyl  acetate,  xylene,  hydrogen 
fluoride,  hexane.  and  methyl  chloride. 
Exposure  to  these  compounds  has  been 
demonstrated  to  cause  adverse  health 
effects. 

The  HAP  that  would  be  controlled 
with  these  NESHAP  are  associated  with 
a  variety  of  adverse  health  effects.  These 
adverse  health  effects  include  chronic 
(long-term)  health  disorders  (e.g., 
irritation  and  damage  to  nasal 
membranes:  damage  to  the  liver, 
kidneys,  and  testicles)  and  acute  health 
disorders  (e.g.,  irritation  of  eyes,  throat, 
and  mucous  membranes;  dizziness, 
headache,  and  nausea).  Three  of  the 
HAP  have  been  classified  as  probable  or 
possible  himian  carcinogens. 

We  do  not  have  the  type  of  current 
detailed  data  on  each  of  the  facilities 
covered  by  the  Miscellaneous  Organic 
Chemical  Manufactiiring  and 
Miscellaneous  Coating  Manufactvuing 
NESHAP,  and  the  people  living  around 
the  facilities,  that  would  be  necessary  to 
conduct  an  analysis  to  determine  the 
actual  population  exposiu^s  to  the  HAP 
emitted  from  these  facilities  and 
potential  for  resultant  health  effects. 
Therefore,  we  do  not  know  the  extent  to 
which  the  adverse  health  effects 
described  above  occur  in  the 
populations  siuroimding  these  facilities. 
However,  to  the  extent  the  adverse 
effects  do  occur,  the  NESHAP  will 
feduce  emissions  and  subsequent 
exposures. 

Acute  (short-term)  or  chronic  (long- 
term)  exposure  of  hiunans  to  methanol 
by  inhalation  or  ingestion  may  result  in 
blurred  vision,  headache,  dizziness,  and 
nausea.  No  infonnation  is  available  on 
the  reproductive,  developmental,  or 
carcinogenic  effects  of  methanol  in 
humans.  Birth  defects  have  been 
observed  in  the  offspring  of  rats  and 
mice  exposed  to  methanol  by 
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inhalation.  A  methanol  inhalation  study 
using  rhesus  monkeys  reported  a 
decrease  in  the  length  of  pregnancy  and 
limited  evidence  of  impaired  learning 
ability  in  offspring.  We  have  not 
classified  medianol  with  respect  to 
carcinogenicity. 

Hydrogen  chloride,  also  called 
hydrochloric  acid,  is  corrosive  to  the 
eyes,  skin,  and  mucous  membranes. 
Acute  inhalation  exposure  may  cause 
eye,  nose,  and  respiratory  tract  irritation 
and  inflammation  and  pulmonary 
edema  in  humans.  Dermal  contact  may 
produce  severe  bums,  ulceration,  and 
scarring.  Chronic  occupational  exposure 
to  hydrochloric  acid  has  been  reported 
to  cause  gastritis,  bronchitis,  and 
dermatitis  in  workers.  Prolonged 
exposure  to  low  concentrations  may  ' 
also  cause  dental  discoloration  and 
erosion.  No  information  is  available  on 
the  reproductive  or  developmental 
effects  of  hydrochloric  acid  in  humans. 
In  rats  exposed  to  hydrochloric  acid  by 
inhalation,  altered  estrus  cycles  have 
been  reported  in  females,  and  increased 
fetal  mortality  and  decreased  fetal 
weight  have  been  reported  in  offspring. 
We  have  not  classified  hydrochloric 
acid  for  carcinogenicity. 

Acute  inhalation  exposure  by  humans 
to  mixed  cresols  results  in  respiratory 
tract  irritation,  with  symptoms  such  as 
dryness,  nasal  constriction,  and  throat 
irritation.  Cresols  are  also  strong  dermal 
irritants.  No  information  is  available  on 
the  chronic  effects  of  mixed  cresols  in 
humans,  but  animal  studies  have 
reported  effects  on  the  blood,  liver, 
kidney,  and  central  nervous  system,  and 
reduced  body  weight  from  oral  and 
inhalation  exposure  to  mixed  cresols. 
No  information  is  available  on  the 
reproductive  or  developmental  effects  of 
mixed  cresols  in  hiunans.  Animal 
studies  with  oral  exposure  have 
reported  developmental  effects,  but  only 
at  doses  toxic  to  the  mother,  and  no 
reproductive  effects.  Only  anecdotal 
information  is  available  on  the 
carcinogenic  effects  of  mixed  cresols  in 
hiunans.  Several  animal  studies  suggest 
that  individual  cresol  compounds  (o- 
cresol.  m-cresol,  and  p-cresol)  may  act 
as  tumor  promoters.  We  have  classified 
o-cresol,  m-cresol.  and  p-cresol  as 
Group  C,  possible  human  carcinogens. 

Acute  exposure  to  methylene  chloride 
by  inhalation  affects  the  nervous 
system,  causing  decreased  visual, 
auditory,  and  motor  functions.  These 
effects  are  reversible  once  exposure 
ceases.  The  effects  of  chronic  exposure 
to  methylene  chloride  suggest  that  the 
central  nervous  system  is  a  potential 
target  in  both  humans  and  animals. 
Limited  animal  studies  have  reported 
developmental  effects.  Human  data  are 


inconclusive  regarding  methylene 
chloride  and  cancer.  Animal  studies 
have  shown  increases  in  liver  and  lung 
cancer  and  benign  mammary  gland 
tumors  following  the  inhalation  of 
methylene  chloride.  We  have  classified 
methylene  chloride  as  a  Group  B2, 
probable  human  carcinogen. 

Acute  inhalation  exposiue  to  MEK  in 
humans  results  in  irritation  to  the  eyes, 
nose,  and  throat.  Limited  infonnation  is 
available  on  the  chronic  effects  of  MEK 
in  humans.  Chronic  inhalation  studies 
in  animals  have  reported  slight 
neurological,  liver,  kidney,  and 
respiratory  effects.  No  information  is 
available  on  the  developmental, 
reproductive,  or  carcinogenic  effects  of 
MEK  in  humans.  Developmental  effects, 
including  decreased  fetal  weight  and 
fetal  malformations,  have  been  reported 
in  mice  and  rats  exposed  to  MEK  via 
inhalation  and  ingestion.  We  have 
classified  MEK  in  Group  D,  not 
classifiable  as  to  human  carcinogenicity. 

Acute  inhalation  of  toluene  by 
humans  may  cause  effects  to  the  central 
nervous  system,  such  as  fatigue, 
sleepiness,  headache,  and  nausea,  as 
well  as  inegular  heartbeat.  People  who 
abuse  toluene-based  products  by 
deliberately  inhaling  their  vapors  have 
shown  adverse  nervous  system  effects. 
Symptoms  include  tremors,  decreased 
brain  size,  involuntary  eye  movements, 
and  impaired  speech,  hearing,  and 
vision.  Chronic  inhalation  exposure  of 
humans  to  lower  levels  of  toluene  also 
causes  irritation  of  the  upper  respiratory 
tract,  eye  irritation,  sore  throat,  nausea, 
dizziness,  headaches,  and  difficulty 
with  sleep.  Studies  of  children  of 
pregnant  women  exposed  by  inhalation 
to  toluene  or  to  mixed  solvents  have 
reported  nervous  system  problems, 
facial  and  limb  abnormalities,  and 
delayed  development.  However,  these 
effects  may  not  be  attributable  to 
toluene  alone. 

Acute  inhalation  exposure  of  workers 
to  vinyl  acetate  has  resulted  in  eye  and 
upper  respiratory  tract  irritation. 
Chronic  occupational  exposure  results 
in  upper  respiratory  tract  irritation, 
cough,  and/or  hoarseness.  Nasal 
epithelial  lesions  and  irritation  and 
inflammation  of  the  respiratory  tract 
were  observed  in  mice  and  rats 
chronically  exposed  by  inhalation.  No 
information  is  available  on  the 
reproductive,  developmental,  or 
carcinogenic  effects  of  vinyl  acetate  in 
humans.  Some  limited  animal  data 
suggest  reduced  body  weight,  fetal 
growth  retardation,  and  minor  skeletal 
fetal  defects  at  high  exposure  levels.  An 
increased  incidence  of  nasal  cavity 
tumors  has  been  observed  in  rats 
exposed  by  inhalation.  We"  have  not 


classified  vinyl  acetate  for 
carcinogenicity. 

Acute  inhalation  of  mixed  xylenes  (a 
mixture  of  three  closely  related 
compounds)  in  humans  may  cause 
irritation  of  the  nose  and  throat,  nausea, 
vomitiiig,  gastric  irritation,  mild 
transient  eye  irritation,  and  neurological 
effects.  Chronic  inhalation  of  xylenes  in 
humans  may  result  in  nervous  system 
effects  such  as  headache,  dizziness, 
fatigue,  tremors,  and  incoordination. 
Other  reported  effects  include  labored 
breathing,  heart  palpitation,  severe  chest 
pain,  abnormal  electrocardiograms,  and 
possible  effects  on  the  blood  and 
kidneys. 

Acute  inhalation  exposure  to  gaseous 
hydrogen  fluoride  can  cause  respiratory 
damage  in  humans,  including  severe 
irritation  and  pulmonary  edema. 
Chronic  exposure  to  fluoride  at  low 
levels  has  a  beneficial  effect  of  dental 
cavity  prevention  and  may  also  be 
useful  for  the  treatment  of  osteoporosis. 
Exposure  to  higher  levels  of  fluoride 
through  drinking  water  may  cause 
dental  fluorosis  or  mottling,  while  very 
high  exposures  through  drinking  water 
or  air  can  result  in  skeletal  fluorosis. 
The  only  developmental  effect  observed 
from  fluoride  exposure  in  humans  is 
dental  fluorosis  which  can  occur  in  a 
child's  teeth  when  a  mother  receives 
high  levels  of  fluoride  during 
pregnancy.  One  study  reported 
menstrual  irregularities  in  women 
occupationally  exposed  to  fluoride.  We 
have  not  classified  hydrogen  fluoride  for 
carcinogenicity. 

Acute  inhalation  exposure  of  humans 
to  high  levels  of  hexane  causes  mild 
central  nervous  system  effects, 
including  dizziness,  giddiness,  slight 
nausea,  and  headache.  Chronic 
exposure  to  hexane  in  air  causes 
numbness  in  the  extremities,  muscular 
weakness,  blurred  vision,  headache,  and 
fatigue.  One  study  reported  testicular 
damage  in  rats  exposed  to  hexane 
through  inhalation.  No  information  is 
available  on  the  carcinogenic  effects  of 
hexane  in  humans  or  ^imals.  We  have 
classified  hexane  in  Group  D,  not 
classifiable  as  to  human  carcinogenicity. 

Acute  exposure  to  high 
concentrations  of  methyl  chloride  in 
humans  has  caused  severe  neurological  * . 
effects  including  convulsions,  coma, 
and  death.  Methyl  chloride  has  also 
caused  effects  on  heart  rate,  blood 
pressure,  liver,  and  kidneys  in  humans. 
Chronic  animal  studies  have  shown 
liver,  kidney,  spleen,  and  central 
nervous  system  effects.  No  studies  are 
available  concerning  developmental  or 
reproductive  effects  of  methyl  chloride 
in  humans.  Inhalation  studies  have 
demonstrated  that  methyl  chloride 
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causes  reproductive  effects  in  male  rats, 
with  effects  including  testicular  lesions 
and  decreased  sperm  production. 
Human  cancer  data  are  limited.  Animal 
studies  have  noted  kidney  tiunors  in 
male  mice.  We  have  classified  methyl 
chloride  as  a  Group  C.  possible  human 
carcinogen. 

n.  Summary  of  the  Proposed  NESHAP 

A.  What  Source  Categories  and 
Subcategories  Are  Affected  by  These 
Proposed  NESHAP? 

As  noted  in  section  I.C  of  this 
preamble,  we  are  creating  two  new 
source  categories  from  the  combination 
of  several  existing  source  categories. 
These  two  source  categories,  which  are 
affected  by  today's  proposed  NESHAP, 
are  called  the  "Miscellaneous  Organic 
Chemical  Manufacturing"  source 
category  and  the  "Miscellaneous 
Coating  Manufacturing"  source 
category.  There  are  no  subcategories. 

B.  What  Are  the  Primary  Sources  of 
Emissions  and  What  Are  the  Emissions? 

The  soiirces  of  emissions  at  both 
source  categories  are  process  vents, 
storage  tanks,  equipment  leaks,  transfer 
operations,  and  wastewater  systems. 
Total  baseline  HAP  emissions  (i.e.,  the 
current  level  of  control)  for  the 
Miscellaneous  Organic  Chemical 
Manufacturing  source  category  are 
estimated  to  be  on  the  order  of  44,700 
Mg/yr  (49,300  tons/yr).  Emissions  from 
equipment  leaks  account  for  the  largest 
fraction  of  emissions,  or  approximately 
46  percent  of  the  total.  Emissions  from 
process  vents  and  wastewater  systems 
account  for  approximately  25  percent 
and  28  percent  of  the  total,  respectively. 
Emissions  from  storage  tanks  and 
transfer  operations  accoimt  for  less  than 
1  percent  of  the  total. 

Total  baseline  HAP  emissions  for  the 
Miscellaneous  Coating  Manufacturing 
source  category  are  estimated  to  be 
7,780  Mg/yr  (8,580  tons/yr).  Emissions 
from  mixing  vessels  and  equipment 
leaks  make  up  nearly  86  percent  and  13 
percent  of  the  total,  respectively;  less 
than  1  percent  of  the  emissions  are  from 
wastewater,  transfer  operations,  and 
storage  tanks. 

C.  What  Is  the  Affected  Source? 

The  affected  source  for  the 
Miscellaneous  Organic  Chemical 
Manufactiuing  source  category  is  the 
facilitywide  collection  of  miscellaneous 
organic  chemical  manufacturing  process 
units  (MCPU),  wastewater  treatment  and 
conveyance  systems,  transfer  operations 
and  associated  ancillary  equipment 
such  as  heat  exchange  systems.  The 
MCPU  includes  equipment  necessary  to 


operate  a  process,  equipment 
components,  and  associated  storage 

tanks. 

The  affected  soiuce  for  the 
Miscellaneous  Coating  Manufacturing 
source  category  is  the  miscellaneous 
coating  manufactvuing  operations  at  the 
facihty.  These  operations  include 
storage  tanks,  process  vessels, 
equipment  components,  wastewater 
treatment  and  conveyance  systems, 
transfer  operations,  and  ancillary 
soiuces  such  as  heat  exchange  systems. 

D.  What  Are  the  Emission  Limitations, 
Operating  Limitations  and  Other 
Standards? 

The  proposed  emission  limitations 
and  work  practice  standards  are  in 
Tables  1  through  8  of  the  proposed 
subpart  FFFF  and  Tables  1  through  7  of 
the  proposed  subpart  HHHHH  and  are 
sununarized  below. 

1.  Miscellaneous  Organic  Chemical 
Manufacturing  Sovuce  Category 

We  are  proposing  separate  standards 
for  batch  and  continuous  process  vents. 
For  batch  process  vents,  the  proposed 
standards  would  require  you  to  reduce 
uncontrolled  HAP  emissions  from  the 
siun  of  all  batch  process  vents  within 
the  process  by  98  percent  if 
uncontrolled  emissions  exceed  4,540 
kilograms  per  year  (kg/yr)  (10,000 
pounds  per  year  (Ib/yr)).  No  control  of 
vents  would  be  required  for  processes 
that  are  limited  to  uncontrolled 
emissions  of  4,540  kg/yr  (10,000  Ib/yr), 
as  calculated  on  a  rolling  365-day  basis. 
A  second  control  option  that  we  are 
proposing  today  for  batch  vents  is  to 
reduce  the  sum  of  all  batch  process 
vents  within  the  process  by  95  percent 
using  recovery  devices.  You  may  also 
comply  with  the  ahemative  standard, 
which  requires  you  to  achieve  specified 
outlet  concentrations  for  total  organic 
compoimds  (TOC)  and  total  hydrogen 
halides  and  halogens  on  a  continuous 
basis.  Both  emission  limits  are  20  parts 
per  million  by  volume  (ppmv)  for 
combustion  devices,  and  50  ppmv  for 
noncombustion  devices.  We  defined  the 
term  "process"  to  include  all  equipment 
which  collectively  functions  to  produce 
a  material  or  family  of  materials  that  are 
covered  by  the  source  category. 

For  continuous  process  vents,  the 
proposed  standards  would  require 
control  of  vents  determined  to  have  a 
total  resource  effectiveness  (TRE)  index 
equal  to  or  less  than  2.6.  The  proposed 
standards  would  require  you  to  reduce 
HAP  emissions  by  at  least  98  percent  by 
weight  if  the  TRE  of  the  outlet  gaseous 
stream  after  the  last  recovery  device  is 
above  2.6,  or  to  reduce  the  outlet  TOC 
concentration  to  20  ppmv  or  less.  For 


continuous  process  vents,  we  reference 
the  process  vent  standards  contained  in 
40  CFR  part  63,  subpart  SS. 

For  both  continuous  and  batch 
process  vents,  we  are  proposing  to  allow 
you  to  comply  by  combusting  streams  in 
hazardous  waste  incinerators  that 
comply  with  the  requirements  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  or  in  boilers,  flares,  or 
process  heaters  that  meet  certain  design 
and  operating  requirements. 
Additionally,  you  must  also  achieve  less 
than  2U  ppmv  halogen  or  hydrogen 
halide  concentration  if  you  demonstrate 
compliance  with  the  20  ppmv  TOC 
alternative  standard  or  the  20  ppmv 
TOC  concentration  limit  standards. 

The  proposed  new  source  standards 
for  batch  and  continuous  process  vents 
follow  the  same  formats  as  described 
above.  However,  the  applicability 
triggers  are  more  stringent.  All  batch 
vents  within  a  process  for  which  the 
uncontrolled  emissions  from  batch 
vents  exceed  1,360  kg/yr  (3,000  Ib/yr) 
must  be  reduced  by  either  98  percent 
using  a  control  device  or  95  percent 
using  a  recovery  device.  All  continuous 
process  vents  with  a  TRE  of  less  than  or 
equal  to  5.0  must  be  controlled  by  98 
percent.  The  same  options  for  control     ^ 
using  hazardous  waste  incinerators, 
other  combustion  devices,  and  the 
alternative  and  concentration  standards 
are  also  available  for  new  sources. 

We  are  proposing  storage  tank 
standards  that  woiUd  require  existing 
sources  to  control  emissions  from 
storage  tanks  having  capacities  greater 
than  or  equal  to  38  cubic  meters  (m') 
(10,000  gallons  (gal))  and  storing 
material  with  a  HAP  partial  pressvue  of 
greater  than  6.9  kilopascals  (kPa)  (1.0 
pound  per  square  inch  absolute  (psia)). 
For  new  sources,  the  proposed 
standards  would  require  control  of 
storage  tanks  having  capacities  greater 
than  or  equal  to  38  m^  (10,000  gaJ)  and 
storing  material  with  a  HAP  partial 
pressure  of  greater  than  0.7  kPa  (0.1 
psia).  For  both  existing  and  new 
sources,  the  required  control  would  be 
to  use  ^  floating  roof  or  to  reduce  the 
organic  HAP  emissions  by  95  percent  by 
weight  or  more. 

The  proposed  standards  for 
wastewater,  transfer  operations, 
maintenance  wastewater,  and  heat 
exchange  systems  are  identical  to  those 
required  under  the  HON.  At  existing 
sources,  control  would  be  required  for 
wastewater  streams  with  HAP  listed  on 
Table  9  of  40  CFR  part  63,  subpart  G 
(Table  9  HAP),  if  the  concentration 
exceeds  1,000  parts  per  million  by 
weight  (ppmw)  and  the  flow  exceeds  10 
liters  per  minute  (1pm),  or  if  the 
concentration  of  Table  9  HAP  exceeds 
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10,000  ppmw  at  any  flowrate.  The 
proposed  control  requirements  are  to 
convey  the  wastewater  streams  through 
controlled  sewers  using  vapor 
suppression  techniques  to  treatment 
where  the  Table  9  HAP  are  removed  or 
destroyed,  thereby  reducing  Table  9 
HAP  emissions.  At  new  sources,  the 
proposed  conveyance  and  control 
requirements  are  identical  to  those  for 
existing  sources,  but  the  applicability 
triggers  on  individual  streams  are  more 
stringent.  In  addition  to  controlling 
streams  that  meet  the  thresholds  for 
existing  sources,  control  would  also  be 
required  for  streams  containing  HAP 
listed  on  Table  8  of  40  CFR  part  63, 
subpart  G  (Table  8  HAP),  if  the 
concentration  exceeds  10  ppmw  and  the 
wastewater  stream  flowrate  is  greater 
than  0.02  1pm. 

For  transfer  operations,  we  are 
proposing  to  require  the  HON  level  of 
control  for  transfer  racks  that  load 
greater  than  0.65  million  liters  per  year 
(1/yr)  (0.17  million  gallons  per  year  (gal/ 
yr))  of  liquid  products  that  contain 
organic  HAP  with  a  partial  pressure  of 
10.3  kPa  (1.5  psia).  Each  transfer  rack 
that  meets  these  thresholds  would  be 
required  to  be  controlled  to  reduce 
emissions  of  total  organic  HAP  by  98 
percent  by  weight  or  more,  or  to  have 
displaced  vapors  returned  to  the  process 
or  originating  container.  For  sources 
such  as  maintenance  wastewater  and 
heat  exchanger  systems,  we  are 
proposing  to  require  a  plan  for 
minimizing  emissions  and  a  monthly 
leak  detection  program,  respectively,  as 
was  done  in  the  HON. 

For  equipment  leaks,  we  are 
proposing  to  require  implementation  of 
the  leak  detection  and  repair  (LDAR) 
program  that  is  contained  in  40  CFR 
part  63,  subpart  UU.  This  LDAR 
program  is  also  identical  to  the  program 
in  the  proposed  Consolidated  Air  Rule 
(63  FR  57748,  October  28,  1998).  This 
LDAR  program  achieves  the  same 
reductions  as  the  HON  LDAR  program, 
but  contains  options  for  more  directed 
monitoring  of  components  that  have 
been  identified  to  leak,  thereby  reducing 
the  monitoring  burden  relative  to  that  of 
the  HON  LDAR  program. 

The  proposed  subpart  FFFF  also 
includes  a  pollution-prevention 
alternative  for  existing  soiuces  that 
meets  the  control  level  of  the  MACT 
floor  and  that  you  may  implement  in 
lieu  of  the  emission  limitations  and 
work  practice  standards  described 
above.  The  pollution-prevention 
alternative  provides  a  way  for  facilities 
to  comply  with  MACT  by  reducing 
overall  consumption  of  HAP  in  their 
processes;  therefore,  it  is  not  applicable 
for  tiAP  that  are  generated  in  die 


process.  Specifically,  you  must 
demonstrate  that  the  production- 
indexed  consumption  of  HAP  has 
decreased  by  at  least  65  percent  from  a 
3-year  average  baseline  set  no  earlier 
than  the  1994  through  1996  calendar 
years.  The.  production-indexed 
consumption  factor  is  expressed  as  the 
mass  of  HAP  consumed  divided  by  the 
mass  of  product  produced.  The 
numerator  in  the  factor  is  the  total 
consumption  of  the  HAP,  which 
describes  all  the  different  areas  where  it 
can  be  consumed,  either  through  losses 
to  the  environment,  consumption  in  the 
process  as  a  reactant,  or  otherwise 
destroyed. 

Cleaning  is  considered  part  of  the 
miscellaneous  organic  chemical 
manufacturing  process.  Therefore, 
cleaning  fluids  are  considered  to  be 
process  fluids,  and  you  would  be 
subject  to  the  same  process  vent,  storage 
tank,  equipment  leak,  and  wastewater 
provisions  when  using  cleaning  fliuds 
as  when  using  other  process  fluids. 

2.  Miscellaneous  Coating  Manufacturing 
Sovutje  Category 

The  proposed  standards  for  coating 
manufacturing  cover  vents  fitim  process 
vessels,  storage  tanks,  wastewater, 
transfer  operations,  equipment  leaks, 
and  ancillary  heat  exchange  operations. 

The  proposed  standards  require  both 
stationary  and  portable  process  vessels 
with  capacities  greater  than  or  equal  to 
0.94  m^  (250  gal)  to  be  equipped  with 
covers.  Additionally,  organic  HAP 
emissions  from  stationary  vessels  at 
existing  sources  are  required  to  be 
reduced  by  at  least  75  percent  by  weight 
bom  an  uncontrolled  baseline,  in 
addition  to  the  requirement  for  covers. 
Stationary  and  portable  vessels  at  new 
sources  would  be  required  to  be 
eqmpped  with  covers  and  to  reduce 
organic  HAP  emissions  by  at  least  95 
percent  by  weight.  Alternatively,  for 
both  new  and  existing  sources,  you  may 
use  a  condenser  operated  at  specified 
temperature  limits. 

The  proposed  standards  for  affected 
storage  tanks  at  both  existing  and  new 
sources  woidd  require  either  organic 
HAP  emissions  reductions  of  90  percent 
by  weight  or  more,  or  the  use  of  floating 
roofs  or  vapor  balancing.  For  existing 
sources,  affected  storage  tanks  are  those 
that  have  capacities  greater  than  or 
equal  to  75  m^  (20,000  gal)  and  store 
material  with  a  vapor  pressure  of  13.1 
kPa  (1.9  psia).  For  new  sources,  affected 
storage  tanks  are  those  with  capacities 
equal  to  or  greater  than  75  m^  (20,000 
gal)  but  less  than  94  m^  (25,000  gal)  and 
storing  material  that  has  a  vapor 
pressure  of  10.3  kPa  (1.5  psia)  or  greater, 
and  tanks  with  capacities  greater  than 


94  m-^  (25,000  gal)  storing  material  that 
has  a  vapor  pressure  of  0.7  kPa  (0.1 
psia). 

For  wastewater  at  existing  sources, 
the  proposed  NESHAP  would  require 
that  wastewater  containing  a  total 
organic  Table  9  HAP  (40  CFR  part  63, 
subpart  G)  concentration  of  4,000  ppmw 
or  greater  be  conveyed  in  controlled 
sewers  and  treated  to  remove  or  destroy 
organic  HAP.  The  compliance 
procedures  cross  referenced  from  part 
63  allow  for  offsite  control  of 
wastewaters  provided  the  offsite  source 
submit  to  EPA  written  certification  that 
the  transferee  will  manage  and  treat  any 
affected  wastewater  or  residual  in 
accordance  with  the  requirements  of  the 
proposed  NESHAP.  For  new  sources, 
the  applicability  triggers  for  control 
would  be  more  stringent,  affecting  all 
streams  with  Table  9  HAP 
concentrations  greater  than  or  equal  to 
2,000  ppmw. 

We  also  note  that  the  definition  of 
wastewater  for  the  Miscellaneous 
Coating  Manufactiiring  source  category 
(proposed  subpart  HHHHH)  differs  from 
the  definition  of  wastewater  for 
proposed  subpart  FFFF.  This  definition 
includes  HAP-containing  water,  raw 
material,  intermediate,  product,  by- 
product, co-product,  or  waste  material 
that  exits  equipment  in  a  process.  This 
definition  is  being  proposed  to  capture 
waste  solvent  that  may  be  generated  in 
a  process  and  sent  to  a  recovery 
operation.  In  these  cases,  the  material 
exiting  the  process  equipment  would  be 
considered  an  affected  wastewater 
stream  if  it  met  the  HAP  concentration 
limits  and  therefore  would  be  required 
to  be  managed  as  such.  We  think  that 
the  wastewater  standards  are 
appropriate  for  these  streams 
considering  that  their  characteristics 
reflect  wastes  sent  offsite  for 
destruction. 

Proposed  standards  for  transfer 
operations  would  require  75  percent 
control  of  HAP  emissions  frtjm  product 
loading  to  tank  trucks  and  railcars  if  the 
amount  of  material  transferred  contains 
at  least  11.4  million  l/yr  (3.0  milUon 
gal/jrr)  of  HAP,  and  the  material  has  a 
HAP  partial  pressure  greater  than  or 
equal  to  10.3  kPa  (1.5  psia).  Acceptable 
control  strategies  also  include  routing 
displaced  vapors  back  to  the  process,  or 
the  use  of  condensers  operated  below 
specified  temperatiire  limits. 

As  with  the  standards  for 
miscellaneous  organic  chemical 
manufacturing,  we  are  proposing  to 
require  the  LDAR  program  contained  in 
40  CFR  part  63,  subpart  UU  for  control 
of  equipment  leaks.  For  maintenance 
wastewater  and  heat  exchanger  systems, 
we  are  proposing  to  require  a  plan  for 
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minimizing  emissions  and  a  monthly 
leak  detection  program,  respectively,  as 
was  done  in  the  HON. 

Cleaning  operations  are  considered 
part  of  the  miscellaneous  coating 
manufacturing  operations  (like  mixing). 
Therefore,  cleaning  fluids  are 
considered  to  be  process  fluids,  and  the 
requirements  for  process  vessels,  storage 
tanks,  equipment  leaks,  and  wastewater 
systems  that  apply  to  other  process 
operations  also  apply  to  cleaning 
o{>erations. 

E.  What  Are  the  Testing  and  Initial 
Compliance  Requirements? 

1.  Process  Vents 

The  proposed  subpart  FFFF  would 
require  calculation  of  uncontrolled 
emissions  as  a  first  step  in 
demonstrating  compliance  with  the  98 
percent  or  95  percent  reduction 
requirement  for  batch  process  vents.  If 
you  choose  to  control  vents  using  the 
alternative  standard  or  using  specified 
combustion  devices,  this  initial 
calciilation  of  uncontrolled  emissions  is 
not  required.  For  continuous  process 
vents,  the  proposed  subpart  FFFF  would 
require  calculation  of  the  TRE  index 
valuerusing  the  procedures  contained 
in  the  HON  for  continuous  process 
vents. 

For  stationary  process  vessels  in  the 
Miscellaneous  Coating  Manufacturing 
source  category,  you  have  the  option  of 
achieving  a  specified  condenser  exit  gas 
temperature  Oiased  on  vapor  pressure) 
in  lieu  of  calculating  imcontrolled 
emissions  as  the  first  step  in 
demonstrating  the  75  percent  reduction 
for  existing  sources  or  95  percent 
reduction  for  new  and  reconstructed 
sources. 

To  verify  that  the  required  reductions 
have  been  achieved,  you  must  either  test 
or  use  calculation  methodologies, 
depending  on  the  emission  stream 
characteristics,  control  device,  and  the 
type  of  process  vent.  Initial  compliance 
demonstration  provisions  for  batch 
vejits  in  Miscellaneous  Organic 
Chemical  Manufacturing  sources  and 
stationary  process  vessels  at 
Miscellaneous  Coating  Manufacturing 
sources  reference  the  Pharmaceuticals 
Production  NESHAP  (40  CFR  part  63, 
subpart  GGG).  Therefore,  process  vents 
control  devices  handling  greater  than 
9.1  Mg/yr  (10  tons/yr)  of  HAP  must  be 
tested,  while  engineering  assessments 
are  allowed  for  control  devices  with 
lower  loads  and  for  condensers. 
Performance  test  provisions  in  both 
soiuce  categories  consider  worst-case 
emissions  for  devices  controlling 
process  vents. 


For  each  continuous  process  vent 
with  a  TRE  less  than  or  equal  to  2.6, 
compliance  with  the  percent  reduction 
emission  limitation  must  be  verified 
through  measurement  (testing). 

2.  Storage  Tanks,  Transfer  Operations, 
and  Wastewater 

For  demonstrating  compliance  with 
various  requirements,  the  proposed 
NESHAP  allow  you  to  either  conduct 
performance  tests  or  doctmient 
compliance  using  engineering 
calculations.  The  initial  compliance 
demonstration  procedures  reference  40 
CFR  part  63.  subpart  SS,  for  storage 
tanks  complying  using  control  devices 
and  transfer  operations,  subpart  WW  for 
storage  tanks  complying  using  floating 
roofs,  and  subpart  G  for  wastewater 
sources. 

3.  Equipment  Leaks 
To  docviment  compliance  Mfith  the 

LDAR  provisions,  the  proposed 
NESHAP  require  you  to  demonstrate 
that  an  LDAR  program  meeting  the 
requirements  of  the  Generic  MACT  in 
subpart  UU  of  40  CFR  part  63  is  in  use. 

P.  What  Are  Continuous  Compliance 
Provisions? 

The  proposed  NESHAP  require 
monitoring  to  determine  whether  you 
are  in  compliance  with  emission 
limitations  on  an  ongoing  basis.  This 
monitoring  is  done  either  by 
continuously  measuring  HAP  emissions 
reductions  or  by  continuously 
measuring  a  site-specific  operational 
parameter,  the  value  of  which  you 
would  establish  during  the  initial 
compliance  demonstration.  The 
operating  parameter  is  defined  as  the 
minimiun  or  maximum  value 
established  for  a  control  device  or 
process  parameter  that,  if  achieved  on  a 
daily  basis  by  itself  or  in  combination 
with  one  or  more  other  operating 
parameter  values,  determines  whether 
you  are  complying  with  the  applicable 
emission  limits.  These  parameters  are 
required  to  be  monitored  at  15-minute 
intervals  throughout  the  operation  of  the 
control  device. 

Continuous,  or  15-minute  monitoring, 
is  not  required  for  all  sources.  For 
emission  sources  not  equipped  with 
control  devices  or  falling  below 
applicability  trigger  levels,  such  as  the 
4,540  kg/yr  (10,000  Ib/yr)  emission  limit 
for  the  sum  of  batch  vents  within  a 
process  below  which  no  control  is 
required,  you  must  monitor  the  nimiber 
of  batches  to  demonstrate  that  you 
continuously  fall  below  the  yearly 
emission  limit.  For  control  devices  that 
do  not  control  more  than  1  ton  per  year 
of  HAP  emissions,  only  a  daily 


verification  of  the  operating  parameter 
is  required,  as  is  provided  in  the 
Pharmaceuticals  Production  NESHAP. 
To  demonstrate  compliance  with  work 
practice  standards,  such  as  the 
requirement  to  maintain  floating  roofs, 
inspection  of  equipment  serves  as  the 
monitoring  demonstration  and  is 
required  only  on  a  periodic  (yearly) 
basis. 

G.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

If  you  are  subject  to  the  proposed 
NESHAP.  you  would  be  required  to 
fulfill  all  reporting  requirements 
outlined  in  the  General  Provisions  to 
part  63  (40  CFR  part  63,  subpart  A).  The 
sections  of  subpart  A  that  apply  to  the 
proposed  NESHAP  are  designated  in 
Table  21  of  the  proposed  subpart  FFFF 
and  Table  19  of  the  proposed  subpart 
HHHHH.  In  addition,  we  have  included 
recordkeeping  and  reporting 
requirements  that  are  specific  to  these 
proposed  NESHAP.  For  example,  you 
are  required  to  submit  a  precompliance 
report  if  you  choose  to  comply  using  an 
alternative  monitoring  approach,  use  an 
engineering  assessment  to  demonstrate 
compliance,  or  comply  using  a  control 
device  handling  less  than  1  ton  per  year 
of  HAP  emissions.  Other  notifications 
that  are  required  by  other  MACT 
standards,  such  as  the  Initial 
Notification  and  the  Notification  of 
Compliance  Status  (NOGS),  are  also 
required  by  these  proposed  NESHAP 
and  are  identified  in  §  63.2540  of  the 
proposed  subpart  FFFF  and  §63.8070  of 
the  proposed  subpart  HHHHH. 

The  Initial  Notification  is  required 
within  120  days  of  the  effective  date  of 
the  NESHAP.  The  report,  which  is  very 
brief,  serves  to  alert  appropriate 
agencies  (State  agencies  and  EPA 
Regional  Offices)  of  the  existence  of 
your  affected  source  and  puts  them  on 
notice  for  future  compliance  actions. 
The  NOGS,  which  is  due  on  the 
compUance  date  of  the  NESHAP,  is  a 
comprehensive  report  that  describes  the 
affected  source  and  the  strategy  being 
used  to  comply.  The  NOCS  is  also  an 
important  aspect  of  the  title  V 
permitting  strategy  for  sources  subject  to 
subpart  FFFF,  which  is  discussed  in 
section  II.H  of  this  preamble. 

H.  How  Will  the  Proposed  Subpart  FFFF 
Be  Incorporated  Into  Title  V  Permits? 

Title  V  requires  operating  permits  to 
assure  compliance  with  all  applicable 
requirements  at  a  source,  including  the 
proposed  subpart  FFFF  where  it  applies. 
Most  existing  sources  that  will  become 
subject  to  the  proposed  subpart  FFFF 
upon  promulgation  will  already  be 
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operating  imder  tide  V  operating 
permits  (e.g.,  because  they  are  major 
sources  of  HAP  or  because  they  are 
subject  to  some  other  section  112 
standard). 

Under  section  502(b)(9)  of  the  CAA,  if 
a  Federal  standard  like  the  proposed 
subpart  FFFF  is  promulgated  when  3  or 
more  years  remain  on  a  major  soiure's 
title  V  permit  term,  the  permit  will  need 
to  be  reopened  in  order  to  assure 
compliance  with  the  proposed  subpart 
FFFF.  Such  a  reopening  must  be 
completed  not  later  than  18  months 
after  promulgation  of  the  proposed 
subpart  FFFF  (40  CFR  70.7(f)(l)(i)). 

Lffewer  than  3  years  remain  on  a  title 
V  permit  term,  a  permitting  authority's 
program  may  reflect  the  option  not  to 
require  revisions  to  the  permit  to 
incorporate  the  NESHAP.  Subpart  FFFF 
would  be  added  to  the  source's  titie  V 
permit  at  the  next  permit  renewal,  but 
of  course  in  the  meantime,  the  source 
must  fully  comply  with  the  proposed 
subpart  FFFF  outside  the  tide  V  permit. 
The  CAA  permits  State  programs  to 
require  revisions  to  the  permit  to 
incorporate  the  NESHAP  when  fewer 
than  3  years  remain  on  a  major  source's 
permit  term,  however,  so  any  sources 
with  fewer  than  3  years  remaining  on 
their  permits  upon  the  promulgation  of 
the  proposed  subpart  FFFF,  should 
consult  their  State  permitting  program 
regulations  to  determine  whether 
revision  to  their  permits  is  necessary  to 
incorporate  the  NESHAP. 

The  Miscellaneous  Organic  Chemical 
Manufacturing  source  category  is 
similar  to  the  Pharmaceuticals 
Production  source  category  in  that  both 
use  nondedicated,  multipurpose 
equipment  that  may  be  configured  in 
numerous  ways  to  accommodate 
different  batch  processes.  In  addition, 
both  the  proposed  subpart  FFFF  and  the 
Pharmaceuticals  Production  NESHAP 
(40  CFR  part  63,  subpart  GGG)  have 
process-based  emission  limitations  for 
batch  processes.  Therefore,  when  a 
permitting  authority  incorporates  the 
proposed  subpart  FFFF  into  a  tide  V 
permit,  the  miscellaneous  organic 
chemical  manufacturing  sources,  like 
pharmaceuticals  production  sources, 
may  wish  to  consider  requesting  that  the 
permit  set  forth  terms  and  conditions  for 
reasonably  anticipated  operating 
scenarios.  The  part  70  regulations 
provide  for  this  opportunity  to  allow 
sources  to  account  for  operating 
scenarios  that  the  source  owner  or 
operator  reasonably  anticipates  over  the 
course  of  the  permit  term,  without  need 
for  permit  revisions  (40  CFR  70.6(a)(9)). 
The  permit  would  require  the  soiuce, 
contemporaneously  with  making  a 
change  from  one  operating  scenario  to 


another,  to  record  in  an  operating  log  at 
the  facility  a  record  of  the  current 
scenario  under  which  the  source  is 
operating.  By  minimizing  the  need  to 
reopen  the  permit,  the  part  70 
alternative  operating  scenarios  may  be  a 
particularly  useful  permit  strategy. 

m.  Rationale  for  Selecting  Proposed 
Emission  Limitations  and  Work 
Practice  Standards 

A.  How  Did  We  Select  the  Source 
Categories? 

As  noted  in  section  I.C  of  this 
preamble,  we  are  creating  two  new 
source  categories  from  the  combination 
of  existing  sourc6  categories.  These  two 
soiut:e  categories  are  Miscellaneous 
Organic  Chemicals  Manufacturing  and 
Miscellaneous  Coating  Manufacturing. 

The  Miscellaneous  Organic  Chemicals 
Manufacturing  source  category  will 
cover  emission  sources  fit)m  22 
previously  listed  source  categories,  as 
well  as  some  emission  sources  that  are 
not  specifically  covered  by  other  MACT 
standards.  For  example,  the  HON  does 
not  regidate  emissions  from  batch 
process  vents.  Therefore,  the 
Miscellaneous  Organic  Chemicals 
Manufacturing  source  category  will 
cover  these  emission  sources.  In 
specifying  SIC  codes,  we  also  include 
SIC  code  283  to  include  the  production 
of  any  materials  not  already  covered  by 
the  Pharmaceuticals  Production 
NESHAP. 

In  the  proposed  subpart  FFFF,  we 
specifically  exempt  by-product 
ammonium  sulfate  manufacturing 
facilities  at  caprolactimi  plants  and  their 
respective  operations  provided  that  the 
ammonium  sulfate  slurry  entering  the 
ammonium  sulfate  manufacturing 
operation  is  documented  to  contain  50 
ppmw  or  less  HAP  and  10  ppmw  or  less 
benzene.  We  are  providing  this 
exemption  because  these  streams  are 
considered  treated  wastewater,  and  the 
ammoniimi  sulfate  production  is  an 
inorganic  chemical  manufacturing 
process. 

We  also  reviewed  information 
submitted  by  the  explosives 
manufacturing  industry  that  requested 
us  to  develop  a  separate  subcategory  for 
explosives  manufacturers.  The  industry 
group  indicated  that  the  proposed 
control  requirements  for  batch  process 
vents  could  place  severe  and  unsafe 
restrictions  on  explosives  and 
propellant  manufecturing  sources 
because  existing  control  technologies, 
especially  those  technologies  that  can 
achieve  98  percent  control,  are  unsafe. 
Because  the  possibility  exists  that  vents 
from  these  processes  may  contain 
residual  explosive  materieils.  the 


industry  contends  that  thermal 
destruction  technology  caimot  safely 
treat  these  emission  streams.  The 
industry  has  indicated  that  process 
condensers  are  used  to  recover  HAP 
solvents  in  production  processes  and 
therefore  condensation  may  be  a  viable 
control  technology  for  many  sources. 
We  recognize  that  incineration  is  not  a 
viable  control  option.  Therefore,  we 
have  decided  to  solicit  comments  on 
whether  process  vents  generated  in  the 
production  of  explosives,  conunonly 
referred  to  as  "energetics,"  should  be 
treated  as  a  separate  class  of  emission 
streams  subject  to  a  lesser  degree  of 
control  corresponding  to  that  achievable 
using  condensers  (or  other  controls).  We 
are  sJso  soliciting  comments  on  whether 
the  condenser  outlet  gas  temperature 
defaults  that  are  being  proposed  for 
coatings  manufacturing  would  be 
appropriate  for  this  industry,  and  we  are 
soliciting  comments  on  what  the 
definition  of  "energetics"  should  be. 
Note  that  this  discussion  does  not 
extend  to  other  emission  sources  in  the 
explosives  industry,  such  as  storage 
tanks,  wastewater,  transfer  operations, 
and  equipment  leaks.  These  emission 
points  will  be  regulated  in  the  same 
manner  as  for  other  processes  in  the 
Miscellaneous  Organic  Chemicals 
Manufacturing  source  category. 

The  Miscellaneous  Coating 
Manufacturing  source  category  is  much 
narrower  in  applicability  than  the 
Miscellaneous  Organic  Chemicals 
Manufacturing  source  category.  Process 
emission  sources  are  vessels  used  to  mix 
and  transfer  materials  used  to  make 
coatings.  Coatings  include  paints,  inks, 
adhesives,  and  sealants  and  are 
generally  described  under  SIC  codes  "285 
and  289,  altiiough  the  NESHAP  also 
apply  to  the  manufacture  of  any 
coatings  that  do  not  fall  under  these  SIC 
codes.  However,  other  operations  within 
die  SIC  Code  285  (SIC  2851  (NAICS 
32551) — paints,  varnishes,  lacquers, 
enamels,  and  allied  products)  and  SIC 
Code  289  (SIC  2891  (NAICS  32552)— 
adhesives  and  sealants)  that  involve 
chemical  reactions  are  covered  by  the 
Miscellaneous  Organic  Chemical 
Manufacturing  source  category;  for 
example,  the  manufacture  of  a  latex 
resin  in  a  chemical  reaction  prior  to  its 
use  as  a  raw  material  to  manufactiire  a 
paint  would  be  covered  by  the 
Miscellaneous  Organic  Chemical 
Manufacturing  standards. 

B.  How  Did  We  Select  the  Affected 
Source? 

Most  industrial  plants -consist  of 
numerous  pieces  or  groups  of 
equipment  that  emit  HAP  and  that  may 
be  viewed  as  emission  "sources." 
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Therefore,  we  use  the  term  "affected 
source"  to  designate  equipment  within 
a  particular  kind  of  plant  chosen  as  the 
"source"  covered  by  the  proposed 
NESHAP.  For  today's  proposed 
Miscellaneous  Organic  Chemical 
Manufactiu-ing  ^fESHAP.  we  are 
defining  the  affected  source  as  the 
collection  of  MCPU  and  associated 
equipment,  such  as  heat  exchange 
systems,  wastewater  conveyance  and 
treatment  systems,  and  transfer 
operations  within  a  plant  site  that  is  a 
major  source.  The  MCPU  definition 
within  the  affected  source  definition 
also  includes  specific  emission  sources 
that  are  exempt  from  other  MACT 
standards,  such  as  batch  vents  from  the 
HON  chemical  manufacturing  process 

units. 

We  are  proposing  to  define  the 
afiected  source  for  the  Miscellaneous 
Coating  Manufacturing  source  category 
as  the  miscellaneous  coating 
manufacturing  operations,  or  the 
collection  of  equipment  necessary  to 
formulate  coatings,  including  inks, 
paints,  sealants,  and  adhesives  at  a  plant 
site  that  is  a  major  source.  The  affected 
source  includes  equipment  such  as  heat 
exchange  systems,  wastewater 
conveyance  and  treatment  systems,  and 
transfer  operations. 

Within  each  affected  source,  we 
identified  the  following  five  types  of 
HAP  emission  points:  process  vents, 
storage  tanks,  transfer  operations, 
equipment  leaks,  and  wastewater. 

C.  How  Did  We  Determine  the  Basis  and 
Level  of  the  Proposed  Standards  for 
Existing  and  New  Sources? 

According  to  the  CAA,  the  MACT 
floor  for  existing  sources  is  defined  as 
"the  average  emission  limitation 
achieved  by  the  best  performing  12 
percent  of  sources  (for  which  the 
Administrator  has  emissions 
information)."  We  interpreted  the  term 
"average"  in  59  FR  29196  as  a  measure 
of  the  "central  tendency  of  a  data  set." 
The  central  tendency  may  be 
represented  by  the  arithmetic  mean, 
median,  or  some  other  measure  that  is 
reasonable.  The  MACT  floors  for  the 
proposed  NESHAP  are  based  on  the 
central  tendency  for  each  emission 
source  type,  using  available  data.  In 
some  cases,  we  use  the  arithmetic  mean 
to  identify  the  floor  control  level  and  in 
other  cases,  we  use  the  median. 
Generally,  we  prefer  to  use  the 
arithmetic  mean  if  sufficient  data  points 
exist  and  if  the  resulting  performance 
level  corresponds  to  an  available  control 
technology.  However,  if  data  are 
insufficient  to  determine  an  arithmetic 
mean  or  if  the  result  does  not  yield  a 
performance  level  that  corresponds  to 


an  available  control  technology,  we  use 
the  median. 

1.  How  Did  We  Determine  the  MACT 
Floors  for  the  Miscellaneous  Organic 
Chemicals  Manufactiuing  Soiuce 
Category? 

The  MACT  floors  for  the 
Miscellaneous  Organic  Chemicals 
Manufacturing  source  category  were 
developed  using  data  that  were 
collected  fit)m  facilities  during  1997  and 
from  existing  available  data  located  in 
EPA  and  State  databases.  Clean  Air  Act 
section  114  information  collection 
requests  (ICR)  were  sent  to  194  facilities 
in  the  spring  of  1997.  The  facilities 
which  received  the  ICR  were  identified 
from  EPA's  1993  toxic  release  inventory 
(TRI)  database  which  included 
information  on  facilities  in  SIC  codes 
282,  284,  286,  287,  289,  or  386. 
Information  on  continuous  processes 
came  from  emissions  and  permit 
databases  from  the  following  States: 
Texas,  Louisiana,  North  Carolina. 
Illinois,  Missouri,  California,  and  New 
Jersey.  Components  of  the  MACT  floor 
were  calculated  separately  for  process 
vents,  storage  tanks,  wastewater, 
transfer  operations,  and  equipment 
leaks  consistent  with  the  "plank" 
methodology  developed  in  the  HON  (57 
FR  62627,  December  31, 1992)  and  are 
discussed  below. 

a.  Process  Vents.  For  process  vents, 
we  reviewed  information  on  both  batch 
process  vents  and  continuous  process 
vents.  To  be  consistent  with  formats  in 
previous  MACT  standards,  we  grouped 
data  for  batch  vents  according  to  all 
vents  within  a  process.  The  floor  for 
batch  vents  was  determined  for  the 
process,  similar  to  the  Pharmaceuticals 
Production  NESHAP.  For  continuous 
process  vents,  we  evaluated  data  on  a 
single  vent-by-vent  basis,  as  was  done  in 
the  HON.  We  chose  the  Pharmaceuticals 
Production  NESHAP  as  the  model  for 
the  format  of  the  batch  vent  standard  in 
the  proposed  subpart  FFFF  because  it 
works  well  for  multipurpose  equipment, 
fits  well  into  the  definition  of  operating 
scenario,  and  works  best  for  pollution 
prevention.  For  continuous  vents,  we 
modeled  the  standard  formats  on  the 
HON  because  the  continuous  vents  in 
this  source  category  are  not  expected  to 
differ  significantly  in  characteristics 
from  those  covered  by  the  HON,  and 
other  regulations  such  as  the  new  source 
performance  standards  (NSPS)  in  40 
CFR  part  60,  subparts  NNN.  m.  RRR. 
and  DDD.  which  all  require  control 
based  on  characterization  using  a  TRE 
index  on  individual  process  vents. 

To  evaluate  the  MACT  floor  for  batch 
process  vents,  we  started  with  the 
database  generated  from  responses  to 


the  1997  ICR.  We  summed  batch  vents 
to  calculate  the  mass  of  emissions,  on  an 
uncontrolled  basis,  for  each  process  as 
reported  in  the  ICR  responses.  We  then 
sorted  the  processes  based  on  control 
efficiency  and  uncontrolled  HAP 
emissions,  ranking  all  processes 
controlled  in  order  of  increasing 
uncontrolled  emissions.  The  practical 
limit  for  control  efficiency  that  would 
be  achievable  by  devices  in  this 
industry  is  98  percent.  Since  greater 
than  12  percent  of  processes  were 
controlled  to  98  percent,  processes  writh 
the  lowest  uncontrolled  emissions  are 
best  performing.  The  resulting  database 
contained  731  processes  at  144 
facilities.  The  nmnber  of  processes 
making  up  the  best  1 2  percent  was  88. 
We  determined  that  the  median 
performance  level  represented  the 
central  tendency  of  the  top  processes 
since  HAP  emission  values  for  the  top 
performing  facilities  represented  a 
skewed  distribution  over  a  large  range. 
The  median  process  had  4,480  kg/yr 
(9,860  Ib/yr)  of  uncontrolled  HAP 
emissions.  Based  on  this  process,  the 
MACT  floor  was  set  at  98  percent  for 
processes  with  uncontrolled  emissions 
of  4,540  kg/yr  (10,000  Ib/yr). 

For  the  new  source  MACT  floor  for 
batch  process  vents,  we  identified  the 
batch  process  representing  the  best 
controlled  similar  source  to  have 
uncontrolled  HAP  emissions  of 
approximately  1,360  kg/yr  (3,000  Ib/yr). 
It  is  controlled  with  a  thermal 
incinerator.  Therefore,  we  selected  the 
new  source  MACT  floor  to  be  98  percent 
control  for  all  processes  with 
imcontroUed  HAP  emissions  greater 
than  or  equal  to  1 .360  kg/yr  (3.000  lb/ 

yr)- 

The  MACT  floor  for  continuous 
process  vents  was  determined  in  a 
maimer  similar  to  what  was  done  in  the 
development  of  the  HON.  We  used  TRE 
values  for  individual  process  vents  as  a 
measure  of  the  level  of  control.  The  TRE 
calculation  uses  inputs  such  as  stream 
flow  rate  and  HAP  concentration  to 
produce  an  index  value.  Streams  have 
high  TRE  values  primarily  because  of 
low  HAP  concentration.  As  a  starting 
point,  we  used  existing  data  that  had 
been  collected  from  State  agency  permit 
files.  This  database  includes  240  vent 
streams  from  61  processes  for  which 
TRE  values  could  be  calculated.  We 
calculated  TRE  values  using  information 
on  the  stream  characteristics  including 
flowrate,  volatile  organic  compounds 
(VOC)  content,  and  HAP  content.  We 
then  identified  all  streams  that  were 
controlled  to  98  percent  or  better.  From 
the  TRE  values  and  the  control 
efficiencies,  we  identified  a  threshold 
TRE  value  for  each  facility  below  which 
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all  streams  were  controlled.  Facilities 
with  the  highest  TRE  threshold  values 
are  considered  the  best  performing 
facilities.  There  are  44  facilities  in  the 
floor  analysis,  but  only  17  with 
thresholds  (the  remainder  of  the 
facilities  did  not  control  their  stream 
with  the  lowest  TRE).  Since  TRE  values 
for  the  top  performing  facilities 
represent  an  even  distribution  over  a 
limited  value  range,  it  was  determined 
that  the  average  TRE  value  best 
represented  the  central  tendency.  The 
average  TRE  threshold  for  the  top  12 
percent  of  the  facilities  is  2.6.  Therefore, 
the  MACT  floor  at  existing  sources  is  98 
percent  control  for  all  continuous 
process  vents  with  a  TRE  less  than  or 
equal  to  2.6.  The  TRE  threshold  for  each 
facility  was  also  used  to  determine  the 
best  performing  facility.  That  facility  is 
controlling  all  continuous  process  vents 
with  a  TRE  of  5.0  or  less  at  a  level  of 
98  percent.  Therefore,  this  is  the  MACT 
floor  for  new  sources. 

b.  Storage  Tanks.  In  developing  the 
MACT  floor  for  storage  tanks,  we  again  , 
used  the  CAA  section  114  information 
database.  Approximately  16  percent  of 
storage  tanks  are  reported  to  be 
equipped  with  a  floating  roof  or  a 
control  device  achieving  a  HAP 
reduction  efficiency  of  95  percent  or 
more.  As  recognized  in  several  NESHAP 
and  NSPS,  floating  roofs  are  equivalent 
to  95  percent  control.  To  determine  the 
appropriate  vapor  pressure  threshold  for 
the  MACT  floor  level  of  performance, 
we  identified  a  partial  pressure 
threshold  at  each  facility  above  which 
all  tanks  with  a  capacity  greater  than  or 
equal  to  38  m^  (10,000  gal)  at  the  facility 
were  controlled  to  the  MACT  floor  level. 
The  top  12  percent  of  the  128  facilities 
in  the  tanks  database  correspond  to  the 
top  14  facilities.  The  average  threshold 
value  for  the  top  12  percent  of  facilities 
is  a  HAP  partial  pressure  of  1  psia 
(roimded  up  from  0.88  psia).  The 
average,  rather  than  the  median,  was 
chosen  because  the  average  value  best 
represented  the  different  HAP  stored, 
and  thus  represented  the  central 
tendency  of  the  data  set. 

The  new  source  MACT  floor  for 
storage  tanks  was  determined  to  be 
floating  roof  technology  or  95  percent 
control  since  this  level  of  control 
represents  the  best  level  of  control  in 
the  source  category.  As  with  the  existing 
source  MACT  floor,  applicability  cutoffs 
for  the  new  soiut:e  MACT  floor  are 
established  based  on  the  smallest  tanks 
storing  material  with  the  lowest  partial 
pressures  since  the  emission  potential  of 
tanks  generally  decreases  with  capacity 
and  vapor  pressure  of  stored  material. 
Therefore,  the  facility  controlling  the 
smallest  tanks  vrith  die  lowest  vapor 


pressure  materials  in  the  source 
category  represents  the  best  controlled 
soiu-ce.  The  MACT  floor  for  new  soiuces 
consists  of  floating  roof  technology  or  95 
percent  control  of  all  tanks  with  a 
capacity  greater  than  or  equal  to  38  m^ 
that  store  material  with  a  HAP  partial 
pressure  of  0.1  psia,  based  on  the 
facility  that  applied  controls  to  all  tanks 
storing  materials  with  a  vapor  pressiu^ 
at  or  above  0.087  psia  (rounded  to  0.1 
psia). 

c.  Wastewater.  For  wastewater 
streams,  we  also  set  the  MACT  floor 
using  data  collected  from  the  industry. 
After  excluding  all  but  Table  9  HAP,  the 
database  contains  363  streams  at  60 
facilities  that  have  Table  9  HAP 
concentrations  of  at  least  1,000  ppmw. 
A  total  of  184  of  these  streams  at  44 
facilities  meet  the  HON  cutoffs  (i.e., 
streams  of  any  flowrate  that  contain  at 
least  10,000  ppmw  of  Table  9  HAP 
compoimds,  and  streams  with  a  flowrate 
of  at  least  10 1pm  that  contain  at  least 
1,000  ppmw  of  Table  9  HAP 
compounds).  Because  more  than  12 
percent  of  the  streams  that  meet  the 
cutoff  are  controlled  to  the  level  of  the 
HON,  we  therefore  concluded  that  the 
MACT  floor  consists  of  the  HON  level 
of  control  and  the  HON  cutoffs. 

In  establishing  the  new  soiuce  MACT 
floor  for  wastewater,  we  concluded  that 
the  HON  new  soiu-ce  MACT  floor  also 
appUes  to  the  Miscellaneous  Organic 
Chemical  Manufacturing  soiuxie 
category.  It  is  not  possible  to  identify  at 
least  one  stream  in  the  database  that 
meets  HON  new  source  applicability 
levels  of  0.02  1pm  and  10  ppmw  Table 
8  HAP  because  we  did  not  ask  for  data 
on  wastewater  streams  with  less  than 
1,000  ppmw  Table  9  HAP.  However, 
based  on  oiu  knowledge  of  the 
miscellaneous  organic  chemical 
manufacturing  industry,  we  have 
concluded  that  the  wastewater 
conveyance  and  treatment  systems  used 
to  convey  and  control  HON-affected 
wastewaters  also  convey  and  control 
affected  wastewaters  in  this  source 
category;  therefore,  a  floor  exists  based 
on  the  colocation  of  HON  and 
miscellaneous  organic  chemical 
manufacturing  affected  sources.  The 
new  soiuce  floor  should  be  no  less 
stringent  than  the  MACT  level  of  control 
for  new  HON  sources.  This  is  also  the 
most  stringent  requirement  contained  in 
any  other  NESHAP,  including  the 
Benzene  Waste  Operations  NESHAP  (40 
CFR  part  61,  subpart  FF),  and  we  would 
expect  that  a  similar  colocation 
argument  could  be  made  regarding 
overlap  of  these  requirements  for 
wastewater  conveyance  and  control    ■ 
with  affected  miscellaneous  organic 
chemical  manufacturing  sources.  The 


colocation  rationale  for  both  wastewater 
new  soiuce  MACT  floor  and  the  MACT 
floors  for  existing  and  new  source 
transfer  operations  is  further  discussed 
in  the  next  section. 

d.  Transfer  Operations.  Standards  for 
loading  operations  regulate  the  transfer 
of  materials  containing  HAP.  Although 
the  products  of  miscellaneous  organic 
chemical  manufacturing  soiuces  are  not 
expected  to  contain  HAP,  generally,  it  is 
possible  that  products  will  be 
transferred  in  solutions  of  HAP. 
Therefore,  there  is  a  need  to  establish 
requirements  for  loading  operations  for 
the  source  category.  In  our  data 
gathering  effort,  we  did  not  collect 
information  on  transfer  operations. 
Therefore,  we  established  the  floors  and 
regulatory  alternatives  based  on  existing 
available  data. 

We  decided  to  base  the  transfer 
requirements  for  the  proposed  NESHAP 
on  the  transfer  requirements  contained, 
in  the  HON.  The  rationale  for  this 
decision  is  based  on  the  fact  that  the 
Miscellaneous  Organic  Chemicals 
Manufactiunng  source  category  is 
closely  related  to  the  HON  source 
category  in  equipment,  emission 
sources,  and  operations;  and  we  believe 
a  floor  exists  from  colocation  of 
miscellaneous  organic  chemical 
manufactiuing  sources  at  HON  facilities. 
Many  facilities  with  HON  applicability 
also  contain  processes  which  will  be 
regulated  by  the  Kfiscellaneous  Organic 
Chemical  Manufactiuing  NESHAP. 
Additionally,  there  are  circumstances 
where  applicability  to  these  proposed 
standards  will  overlap  with  die  HON; 
for  example,  the  Miscellaneous  Organic 
Chemical  Manufacturing  NESHAP  will 
cover  vents  from  batch  unit  operations 
that  are  part  of  HON  chemical 
manufacturing  process  units  (CMPU). 
therefore  products  from  HON  and 
miscellaneous  organic  chemical 
manufacturing  sources  may  be  loaded  at 
the  same  rack. 

Based  on  a  review  of  faciUties  in 
Texas  and  Louisiana,  we  found  that 
approximately  60  percent  of  facilities 
containing  processes  subject  to  the 
Miscellaneous  Organic  Chemical 
Manufacturing  NESHAP  also  contain 
processes  subject  to  the  HON.  Assuming 
thdt  these  States  are  representative  and 
that  the  colocation  assumption  is  valid, 
then  the  MACT  floor  for  transfer 
operations  is  based  on  the  requirements 
of  the  HON,  which  is  98  percent  control 
for  loading  racks  vrith  a  throughput 
greater  than  or  equal  to  0.65  million 
liters  per  year  (0.17  million  gallons  per 
year)  at  a  rack-weighted  HAP  partial 
pressure  greater  than  or  equal  to  10.3 
kPa  (1.5  psia).  In  selecting  this  floor,  we 
also  stress  that  the  selection  of  the  same 
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requirements  will  streamline  the 
compliance  process  for  those  colocated 
MON  processes  since  only  one  set  of 
requirements  will  apply  for  transfer 
operations. 

e.  Equipment  Leaks.  The  MACT  floor 
level  of  performance  for  equipment 
leaks  is  an  LDAR  program  for 
equipment  components.  We  estimate 
that  the  HON  LDAR  program  will 
reduce  HAP  emissions  by  63  to  75 
percent  for  continuous  chemical 
processes  and  70  to  73  percent  for  batch 
chemical  processes.  We  determined  that 
several  LDAR  programs  implemented  by 
Texas  and  Louisiana  are  roughly 
equivalent  to  the  HON  LDAR  program 
when  appUed  to  continuous  chemical 
processes. 

Approximately  33  percent  of  facilities 
with  continuous  and  batch  chemical 
processes  were  reported  to  implement 
some  type  of  structured  LDAR  program 
for  equipment  components.  The  top 
performing  12  percent  of  facilities  were 
determined  by  rank  ordering  all 
facilities  by  the  LDAR  program  and 
overall  effectiveness  in  descending 
order.  The  top  12  percent  of  the  229 
facilities  in  the  database  correspond  to 
28  facilities.  We  foimd  that  30  facilities 
implement  an  LDAR  program  that 
reduces  emissions  equivalent  to  the 
HON  program.  Therefore,  we  set  the 
floor  at  the  HON  LDAR  program. 

Because  we  wanted  to  maintain 
consistency  with  other  Federal  rules,  we 
are  referencing  the  requirements  of  40 
CFR  part  63,  subpart  UU.  Implementing 
subpart  UU  achieves  the  same  level  of 
control  as  implementing  the  HON 
subpart  H  program.  However,  the 
subpart  UU  program  significantly 
reduces  the  burden  associated  with 
monitoring  valves  and  connectors  . 
without  increasing  emissions. 

2.  How  Did  We  Determine  the  MACT 
Floors  for  the  Miscellaneous  Coating 
Manufacturing  Source  Category? 

a.  Process  Vessels,  hi  developing  the 
MACT  floor  for  this  source  category,  we 
made  a  distinction  between  portable 
and  stationary  process  tanks.  This 
distinction  was  made  because  of  the 
feasibility  of  controUing  each  type  of 
vessel  and  observed  industry  practices 
with  respect  to  each  type  of  vessel. 
Stationary  tanks  tend  to  be  larger  in 
capacity  and  are  more  easily  adaptable 
to  add-on  control  devices.  In  contrast, 
portable  tanks  do  not  lend  themselves  to 
add-on  control  as  easily. 

The  MACT  floor  level  of  performance 
for  portable  process  vessels  is  the 
emission  reduction  achieved  by  the  use 
of  a  fixed  or  removable  cover.  Based  on 
industry  survey  results,  approximately 
92  percent  of  portable  vessels  (2,783 


vessels)  are  equipped  with  covers,  but 
only  3  percent  of  portable  vessels  are 
reportedly  equipped  with  any  type  of 
control  device.  Therefore,  the  MACT 
floor  was  determined  to  be  covers  only. 
For  stationary  vessels,  we  determined 
the  MACT  floor  to  be  the  emission 
reduction  achieved  by  the  use  of  a  fixed 
or  removable  cover  that  vents  to  a 
control  device.  As  with  portable  tanks, 
most  (approximately  98  percent)  of  the 
stationary  process  vessels  are  equipped 
with  a  cover.  Another  8  percent  of  these 
vessels  were  also  reported  to  be 
controlled  with  an  add-on  device.  The 
top  12  percent  of  4,628  stationary 
vessels  correspond  to  555  tanks.  Of 
these,  368  vessels  were  reported  to  be 
equipped  with  both  a  cover  and  an  add- 
on control  device.  The  average  control 
efficiency  of  these  control  devices  is  60 
percent  (rounded  up  firom  57  percent). 
During  the  data  analysis,  we  determined 
that  the  average  performance  level  did 
represent  the  central  tendency  of  the  top 
facilities,  as  control  device  efficiencies 
represented  a  fairly  even  distribution. 
Therefore,  we  set  the  MACT  floor  for 
stationary  vessels  to  be  60  percent 
control,  as  achieved  by  a  cover  and 
closed  vent  to  a  control  device 
achieving  60  percent  control. 

b.  Storage  Tanks.  According  to  the 
ICR  survey  data,  only  18  of  the  453 
storage  tanks  in  the  database  were 
equipped  with  control  devices. 
Therefore,  because  we  did  not  identify 
any  means  by  which  sources  are 
currently  reducing  emissions  that  is 
sufficiently  widespread  to  constitute  a 
MACT  floor,  we  are  not  establishing  a 
MACT  floor  for  storage  tanks  at  existing 
souirces  in  the  Miscellaneous  Coating 
Manufacturing  source  category. 

For  new  sources,  the  MACT  floor 
consists  of  90  percent  control  for  storage 
tanks  with  a  capacity  ^94  m^  (^25,000 
gal)  that  store  a  material  with  a  HAP 
partial  pressure  >0.7  kPa  (^.1  psia)  and 
90  percent  control  for  tanks  with  a 
capacity  <75  m^  (<20,000  gal)  and  <94 
m^  (<25,00G  gal)  that  store  material  with 
a  HAP  partial  pressure  >10.3  kPa  (S1.5 
psia).  Applicability  cutoffs  are 
established  based  on  the  smallest  tanks 
storing  material  with  the  lowest  partial 
pressures.  This  floor  is  based  on  the 
practices  of  one  facility  that  has  a  94  m^ 
(25,000  gal)  tank  storing  100  percent 
xylene,  which  has  a  partial  pressure  of 
0.76  kPa  (0.11  psia),  and  a  20,000  gal 
tank  storing  100  percent  methyl  ethyl 
ketone,  which  has  a  partial  pressure  of 
10.3  kPa  (1.5  psia)  (assuming  a 
temperature  of  20°C  for  both  tanks). 
These  tanks  are  the  best  performing 
tanks  because  they  are  all  controlled  to 
the  best  level  of  control  in  the  source 
category  (i.e.,  90  percent). 


c.  Wastewater.  In  selecting  MACT  for 
wastewater,  we  did  not  follow  the  same 
convention  as  previous  analyses  for 
other  NESHAP  that  assumed  that  the 
total  quantity  of  generated  wastewater, 
in  addition  to  HAP  concentration, 
would  determine  treatment  options.  The 
use  of  both  flowrate  and  concentration 
to  identify  streams  for  control  is  based 
on  the  assiunption  that  the  cost  and 
effectiveness  of  controls  depend  on  both 
the  concentration  of  HAP  in  the 
wastewater  and  4he  quantity  of 
wastewater  generated.  This  is  a 
reasonable  assumption  for  facilities  that 
treat  wastes  on  site,  such  as  facilities 
that  steam  strip  wastewater  onsite. 
However,  for  small  quantity  generators 
such  as  the  coating  manufactiuing 
facilities,  the  need  for  treatment  is 
driven  by  the  characteristics  of  the 
wastewater,  not  the  flow  rate.  If  they 
cannot  discharge  to  a  publicly  owned 
treatment  works  because  of  their 
wastewater  characteristics,  they 
typically  druin  their  wastewater  and 
send  it  offsite  for  treatment.  As  a  result, 
the  unit  cost  of  treatment  (i.e.,  dollars 
per  megagram  of  HAP  reduced)  is 
directly  related  to  the  characteristics  of 
the  wastewater  (e.g.,  the  HAP 
concentration),  not  the  flow  rate. 

Because  the  total  quantity  of 
wastewater  generated  is  not  significant 
in  determining  the  unit  cost  of 
treatment,  we  propose  to  set  the  MACT 
floor  for  this  industry  segment  based 
only  on  HAP  concentration  and  not 
flowrate.  Based  on  the  data  from  the 
industry,  the  MACT  floor  for  existing 
sources  would  be  set  based  on  a 
concentration  of  4,000  ppmw, 
representing  the  median  concentration 
of  controlled  streams  from  the  industry, 
while  the  MACT  floor  for  new  sources 
would  be  set  based  on  a  concentration 
of  2,000  ppmw,  which  corresponds  to 
the  lowest  HAP  concentration  that  is 
controlled.  These  requirements  are 
based  on  the  practices  of  nine  facilities 
that  reported  information  regarding 
wastewater  on  ten  streams.  Five  of  the 
ten  wastewater  streams  were  reported  as 
being  controlled,  and  all  were 
controlled  by  being  drummed  and 
incinerated  because  they  were  also 
RCRA  wastes.  Thus,  the  control  level 
was  considered  to  be  equivalent  to  that 
required  by  the  HON. 

d.  Transfer  Operations.  In  the  data 
gathering  effort  for  this  project,  no  data 
were  requested  regarding  transfer 
operations.  Therefore,  we  relied  on 
other  available  information  to  set  the 
MACT  floors.  In  the  absence  of  data 
specific  for  individual  coating 
manufacturers,  we  reviewed  several 
State  rules  to  determine  the  minimum 
level  of  control  that  would  apply  to 
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transfer  operations  at  facilities  in  those 
States.  At  a  minimum,  those  rules 
require  90  percent  control  of  operations 
where  greater  than  75  m^/day  (20,000 
gal/day),  which  equates  to  27.6  million 
1/yr  (7.3  million  gal/yr).  of  VOC  having 
vapor  pressures  of  10.3  kPa  (1.5  psia)  or 
more  are  transferred.  These 
requirements  are  typically  applied  to 
bulk  loading  into  transport  vessels  such 
as  tank  trucks  and  railcars.  For  other 
containers,  such  as  totes  and  drums, 
those  rules  typically  do  not  apply. 

Transfer  operations  at  coating 
manufacturing  facilities  result  from  the 
loading  of  transport  vessels  as  weO  as 
other  containers.  However,  because  we 
are  not  aware  of  any  existing  rules  that 
apply  to  the  loading  of  these  containers, 
we  are  not  establishing  a  MACT  floor  for 
existing  transfer  operations  at  coating 
manufacturing  facilities. 

For  new  sources  we  conducted  a 
telephone  survey  of  facilities  identified 
in  the  database  to  have  high  HAP 
throughputs  based  on  the  ICR  responses 
for  storage  tanks.  We  were  unable  to 
identify  any  facilities  that  control 
emissions  from  bulk  loading  operations. 
Because  we  did  not  idenfify  any  means 
by  which  facilities  currently  are 
controlling  emissions  from  such 
operations,  we  are  not  establishing  a 
MACT  floor  for  new  sources  in  the 
Miscellaneous  Coating  Manufactiuing 
sovuce  category. 

e.  Equipment  Leaks.  We  determined 
that  the  MACT  floor  for  equipment 
components  is  a  monthly  sensory  LDAR 
program  equivalent  to  the  Bulk  Gasoline 
Terminal  NESHAP.  We  based  this 
determination  on  survey  data  from  the 
industry  that  showed  that  the  top 
performing  12  percent,  which  consisted 
of  the  best  15  of  127  facilities  in  the 
database,  reported  monthly  sensory 
LDAR  programs  that  were  considered 
equivalent  to  the  Bulk  Gasoline 
Terminal  NESHAP.  Fourteen  of  the  15 
facilities  used  monthly  sensory  LDAR 
programs,  while  only  one  facility  used 
a  Method  21  monitoring-based  LDAR 
program.  We  did  not  consider  the  one 
facility  representative  of  the  industry. 
Therefore,  we  also  determined  the  new 
source  MACT  floor  to  be  a  monthly 
sensory  program. 

3.  How  Did  We  Consider  Beyond-the- 
Floor  Technology  for  the  Source 
Categories? 

The  CAA  states  that  MACT  must  be 
the  maximum  degree  of  reduction  in 
emissions  that  is  achievable  for  sources 
in  the  source  category  and  shall  be  no 
less  stringent  than  the  MACT  floor. 
Therefore,  we  also  evaluate  options 
more  stringent  than  the  MACT  floor  in 


determining  what  is  achievable.  These 
options  are  discussed  below. 

a.  Miscellaneous  Organic  Chemicals 
Manufacturing  Source  Category.  For 
existing  sources,  we  identified  options 
beyond  the  MACT  floor  for  process 
vents,  storage  tanks,  and  wastewater 
emission  points.  We  did  not  develop 
more  stringent  options  than  the  floor  for 
equipment  leaks  or  transfer  operations. 
For  equipment  leaks,  the  HON  LDAR 
program  is  the  most  stringent  program 
available,  and,  therefore,  there  were  no 
above-the-floor  options  to  consider.  For 
transfer  operations,  we  did  not  consider 
a  beyond-the-floor  option  because  we 
did  not  have  industiy-specific  data 
indicating  the  existence  of  any  above- 
the-floor  option  and  because  of  the  high 
level  of  control  (98  percent)  required  to 
meet  the  MACT  floor.  We  do  not  believe 
there  are  any  beyond-the-floor  options 
for  which  the  cost  would  be  reasonable. 
For  process  vents,  storage  tanks,  and 
wastewater,  the  required  performance 
levels  (e.g.,  98  percent  control  for 
process  vents)  are  the  same  as  for  the 
MACT  floor.  However,  the  applicability 
criteria  for  the  beyond-the-floor  options 
are  more  stringent,  requiring  the 
installation  of  controls  on  a  larger  group 
of  affected  soiut:es. 

For  batch  process  vents,  the  beyond- 
the-floor  regulatory  alternative  is  the 
control  of  all  batch  vents  within  a 
process  with  uncontrolled  emissions  of 
2,270  kg/yr  (5,000  Ib/yr)  (the  MACT 
floor  requires  control  of  all  batch  vents 
within  each  process  with  imcontrolled 
emissions  of  4,540  kg/yr  (10.000  Ib/yr)). 
The  2,270  kg/yr  value  was  selected  for 
the  alternative  because  it  represents  the 
midpoint  between  the  MACT  floor  value 
and  no  cutoff.  A  cutoff  is  necessary 
because  the  required  performance  level 
is  high  (98  percent)  and  some  allowance 
for  less  cost  effective  or  difficult  to 
control  vents  should  be  available. 

For  continuous  process  vents,  our 
regulatory  alternative  applicability  level 
is  a  TRE  of  5.0  (the  MACT  floor  TRE  is 
2.6).  This  level  also  coincides  with  the 
new  source  MACT  floor  and  is  an 
indication  that  the  level  is  technically 
feasible  to  achieve  since  at  least  one 
facility  in  the  industry  is  currently 
controlling  a  stream(s)  with  this  TRE. 

For  storage  tanks,  the  beyond-the- 
floor  regulatory  alternative  vapor 
pressiue  applicability  is  greater  than  or 
equal  to  3.4  kPa  (0.5  psia),  as  opposed 
to  the  MACT  floor  vapor  pressure 
applicability  of  greater  than  or  equal  to 
6.9  kPa  (1.0  psia).  The  capacity 
apphcability  remains  at  38  m^  (10,000 
gal),  the  size  of  a  small  storage  tank.  An 
applicability  cutoff  in  terms  of  vapor 
pressiu*  is  reasonable  so  that 
nonvolatile  materials  are  not  required  to 


be  controlled.  Therefore,  we  selected  a 
vapor  pressvue  cutoff  halfway  between 
the  MACT  floor  applicability  cutoff  and 
zero. 

For  wastewater,  we  developed  a 
beyond-the-floor  option  that  changed 
one  of  the  two  sets  of  applicability 
criteria  relative  to  the  MACT  floor.  This 
option  has  flowrate  and  concentration 
applicability  cutoffs  of  1 1pm  and  500 
ppmw  (the  MACT  floor  is  10  1pm  and 
1.000  ppmw).  We  developed  an  option 
based  on  these  applicability  criteria  to 
be  consistent  with  the  applicability 
cutoffs  provided  in  the  Wastewater 
NSPS  (40  CFR  part  63,  subpart  YYY). 
The  beyond-the-floor  option  also 
includes  the  same  applicability  cutoffs 
of  10.000  ppmw  at  any  flow  rate  as  for 
the  MACT  floor. 

For  new  soiuces,  we  did  not  develop 
beyond-the-floor  options  for  process 
vents,  transfer  operations,  and  storage 
tanks  because  the  new  source  floors  are 
already  more  stringent  than  either  the 
•floor  or  a  beyond-the-floor  option  for 
existing  sources  for  which  costs  were 
reasonable.  For  equipment  leaks,  we  did 
not  develop  a  beyond-the-floor 
regulatory  alternative  because  the 
subpart  H  program  is  already  the  most 
stringent  program.  For  wastewater,  we 
developed  a  beyond-the-floor  option 
that  combines  the  same  performance 
level  as  the  floor  with  the  most  stringent 
applicabihty  cutoffs  of  both  the  new 
soiu-ce  floor  and  the  beyond-the-floor 
option  for  existing  sources.  Thus,  the 
applicability  cutoffs  for  this  option 
consist  of  10,000  ppmw  of  Table  9  HAP 
at  any  flow  rate,  500  ppmw  of  Table  9 
HAP  at  flow  rates  greater  than  1  1pm, 
and  10  ppmw  of  Table  8  HAP  at  flow 
rates  greater  than  0.02  1pm. 
b.  Miscellaneous  Coating 
Manufacturing  Source  Category.  We 
developed  beyond-the-floor  options,  or 
regulatory  alternatives,  for  all  five  types 
of  emission  points  at  existing  sources 
and  for  equipment  leaks  and  transfer 
operations  at  new  sources.  These 
options  are  described  below.  We  did  not 
develop  beyond-the-floor  options  for 
process  vessels,  storage  tanks,  and 
wastewater  emission  points  at  new 
sources  because  the  new  soiuce  floors 
are  already  more  stringent  than  either 
the  floor  or  a  beyond-the-floor  option  for 
existing  soiuces  for  which  costs  were 
reasonable. 

For  stationary  process  vessels,  we 
evaluated  regulatory  alternatives 
beyond-the-floor  based  on  a  higher  level 
of  control.  75  percent  reduction,  rather 
than  the  60  percent  reduction 
established  in  the  MACT  floor.  For 
portable  process  vessels,  we  evaluated 
the  same  alternative  as  for  stationary 
vessels.  We  evaluated  the  75  percent 
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control  level  based  on  our  knowledge  of 
the  predominant  HAP  in  the  industry 
and  the  emission  stream  characteristics 
from  process  vessels.  We  believe  that 
the  75  percent  reduction  is  achievable 
with  the  use  of  condensers,  and  this 
alternative  represents  a  cost  effective 
and  environmentally  sound  strategy  that 
results  in  lower  secondary  impacts  than 
other  strategies  such  as  incineration. 

For  storage  tanks,  we  evaluated  two 
regulatory  alternatives,  both  with  a 
performance  level  of  90  percent  (or  the 
use  of  an  internal  floating  roof  or 
external  floating  roof),  which  is 
consistent  with  the  highest  performance 
level  at  an  existing  source.  We  selected 
a  partial  pressure  cutoff  of  1.9  psia  and 
a  tank  capacity  of  75  m'  (20,000  gal)  for 
one  option  because  these  are  common 
cutoffs  used  in  many  other  NESHAP. 
We  also  developed  a  second  regulatory 
alternative  with  a  lower  capacity  cutoff 
of  38  m^  (10.000  gal)  and  the  same 
partial  pressure  cutoff  of  13.1  kPa  (1.9 
psia). 

For  wastewater  existing  sources,  the 
beyond-the-floor  option  includes  the 
same  suppression  and  treatment 
requirements  as  the  MACT  floor,  but  the 
appUcability  cutoff  was  reduced  bom 
4,000  ppmw  to  2,000  ppmw.  This  lower 
concentration  corresponds  with  the 
lowest  concentration  in  a  controlled 
wastewater  stream  at  an  existing  faciUty 
in  the  source  category,  and  it  is  one  of 
the  lowest  concentrations  in  any 
wastewater  stream  in  the  source 
category. 

For  transfer  operations,  we  developed 
a  beyond-the-floor  option  for  both 
existing  and  new  sources  that  requires 
at  least  75  percent  control  of  HAP 
emissions  from  bulk  loading  of  products 
with  a  HAP  vapor  pressure  greater  than 
or  equal  to  10.3  kPa  (1.5  psia)  and  a 
throughput  greater  than  or  equal  to  11.4 
million  1/yr  (3.0  million  gal/yr). 
Emissions  from  bulk  loading  exhibit  the 
same  characteristics  as  emissions  from 
the  transfer  of  materials  in  process 
vessels  (i.e.,  they  result  from 
displacement  of  gases  during  flUing  and 
are  assumed  to  be  saturated  emission 
streams  that  can  be  effectively 
controlled  using  condensers).  The  75 
percent  control  requirement  is 
achievable  using  condensers  on  these 
streams.  Therefore,  we  developed  this 
regulatory  alternative  to  be  consistent 
with  the  regulatory  alternative  for 
stationary  process  vessels  so  that  the 
facility  could  use  the  same  control  for 
both  types  of  emission  points. 

For  equipment  leaks,  the  beyond-the- 
floor  option  for  both  new  and  existing 
sources  is  the  HON  LDAR  program.  This 
program  is  the  most  stringent  program 
in  practice. 


4.  How  Did  We  Select  the  Standards? 

We  selected  the  proposed  standards 
for  both  source  categories  based  on  our 
evaluation  of  the  floors  and  regulatory 
alternatives  discussed  above.  When 
evaluating  the  more  stringent  options, 
we  consider  the  costs,  nonair  quality 
health  and  environmental  impacts,  and 
energy  requirements  that  accompany  the 
expected  emissions  reductions.  This 
rationale  is  discussed  below. 

a.  Miscellaneous  Organic  Chemicals 
Manufacturing  Source  (Category.  The 
proposed  standards  for  equipment  leaks 
and  transfer  operations  at  both  new  and 
existing  sources,  and  the  standards  for 
process  vents  and  storage  tanks  at  new 
sources,  are  based  on  the  MACT  floor 
because  no  beyond-the-floor  option  was 
developed.  When  a  beyond-the-floor 
option  was  developed  (i.e.,  for  process 
vents  and  storage  tanks  at  existing 
sources  and  wastewater  at  both  new  and 
existing  sources),  we  evaluated  the 
incremental  impacts  of  going  beyond 
the  MACT  floor. 

For  continuous  process  vents  at 
existing  soiuces,  we  concluded  that  the 
total  impacts  of  the  above-the-floor 
option  would  be  unreasonable  in  light 
of  the  HAP  emission  reductions 
achieved.  Specifically,  the  incremental 
HAP  reduction  achieved  by  the  above- 
the-floor  option  is  50  Mg/yr,  and  the 
incremental  cost  is  $61,000/Mg  of  HAP 
controlled.  The  incremental  electricity 
consumption  to  operate  exhaust  gas  fans 
is  3.5  million  kwh/jrr  (an  average 
increase  of  58,000  kwh/yr  for  an 
estimated  60  facilities  with  additional 
vents  subject  to  control  under  the  above- 
the-floor  option).  The  incremental  steam 
consumption  for  steam-assist  flares  is  45 
million  Ib/yr  (about  750,000  Ib/yr/ 
facility).  The  incremental  fuel  energy  for 
natural  gas  (to  operate  incinerators  and 
flares  and  to  generate  steam)  and  coal  to 
generate  the  electricity  is  about  500 
billion  Btu/yr  (about  8.3  billion  Btu/yr/ 
facility).  Total  carbon  monoxide  (CO). 
nitrogen  oxides  (NOx),  and  sulfur 
dioxide  (SO2)  emissions  from  the 
combustion  of  these  fuels  would 
increase  by  about  66  Mg/yr.  There 
would  be  no  wastewater  or  solid  waste 
impacts.  We  concluded  that  the  total 
impacts  of  the  above-the-floor  option 
would  be  unreasonable  compared  to  the 
HAP  emissions  reductions  achieved. 
Therefore,  the  proposed  standard  for 
continuous  process  vents  at  existing 
sources  is  based  on  the  MACT  floor. 

For  batch  process  vents  at  existing 
sources,  we  also  concluded  that  the  total 
impacts  of  the  above-the-floor  option 
would  be  unreasonable  in  light  of  the 
HAP  emissions  reductions  achieved. 
The  incremental  HAP  reduction 


achieved  by  the  above-the-floor  option 
is  145  Mg/yr,  and  the  incremental  cost 
is  $15,000/Mg  of  HAP  controlled.  The 
incremental  electricity  consumption  to 
operate  exhaust  gas  fans  is  5.1  million 
kwh/yr  (an  average  increase  of  135,000 
kwh/yr  for  an  estimated  38  facilities 
with  additional  vents  subject  to  control 
imder  the  above-the-floor  option).  The 
incremental  steam  consumption  for 
steam-assist  flares  is  6.0  million  Ib/yr 
(about  160.000  Ib/yr/facility).  The 
incremental  fuel  energy  for  natiual  gas 
(to  operate  incinerators  and  flares  and  to 
generate  steam)  and  coal  to  generate  the 
electricity  is  about  340  billion  Btu/yr 
(about  9.0  billion  Btu/yr/facility).  Total 
CO,  NOx.  and  SO2  emissions  from  the 
dombustion  of  these  fuels  would 
increase  by  about  66  Mg/yr.  There 
would  be  no  wastewater  or  solid  waste 
impacts.  We  concluded  that  the  total 
impacts  of  the  above-the-floor  option 
would  be  unreasonable  compared  to  the 
HAP  emissions  reductions  achieved. 
Therefore,  the  proposed  standard  for 
batch  process  vents  at  existing  sources 
is  based  on  the  MACT  floor. 

We  reached  a  similar  conclusion  for 
storage  tanks  at  existing  sources.  For 
such  storage  tanks,  the  incremental  HAP 
reduction  achieved  by  the  above-the- 
floor  option  is  30  Mg/yr.  and  the 
incremental  cost  is  $19,000/Mg  of  HAP 
controlled.  The  incremental  electricity 
and  fuel  consumption  rates  for  storage 
tanks  controlled  with  condensers  at 
existing  sources  are  15.000  kwh/yr  and 
145  million  Btu/yr.  respectively  (about 
1.500  kwh/yr/tank  and  14.5  million  Btu/ 
jrr/tank,  respectively);  there  would  be  no 
environmental  impacts  or  energy 
requirements  for  other  storage  tanks 
controlled  with  floating  roofe.  The  total 
CO.  NOx,  and  SO2  emissions  itom  fuel 
combustion  would  increase  by  only 
about  0.1  Mg/yr.  We  concluded  that  the 
total  impacts  of  the  above-the-floor 
option  would  be  unreasonable  in  light 
of  the  HAP  emissions  reductions 
achieved.  Therefore,  the  proposed 
standard  for  storage  tanks  at  existing 
sources  is  based  on  the  MACT  floor. 

Finally,  we  concluded  that  the  total 
impacts  of  the  above-the-floor  for 
wastewater  at  existing  sources  would  be 
unreasonable  compared  to  the  HAP 
emissions  reductions  achieved.  For 
wastewater,  the  incremental  HAP 
reduction  for  the  above-the-floor  option 
is  400  Mg/yr,  and  the  incremental  cost 
is  about  $15,000/Mg  of  HAP  controlled. 
Additional  wastewater  streams  at  24 
existing  facilities  would  be  subject  to 
the  treatment  requirements  under  the 
above-the-floor  option.  The  incremental 
electricity  emd  steam  consumption  rates 
to  comply  with  these  requirements,  per 
facility,  are  about  47.000  kwh/yr  and  8.3 
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million  Ib/yr,  respectively.  Incremental 
fuel  consumption  to  generate  the 
electricity  and  steam  is  about  13  billion 
Btu/yr/facility.  Total  CO,  NOx,  and  SO2 
emissions  from  the  fuel  combustion 
would  increase  by  33  Mg/yr.  We 
concluded  that  the  total  impacts  for  the 
above-the-floor  option  for  existing 
sources  would  be  unreasonable. 
Therefore,  the  proposed  standard  for 
wastewater  at  existing  sources  is  based 
on  the  MACT  floor. 

For  wastewater  at  new  sources,  the 
differences  between  the  above-the-floor 
option  and  the  MACT  floor  are  the  same 
as  for  existing  sources.  Therefore,  we 
also  concluded  that  the  incremental 
impacts  of  the  above-the-floor  option  for 
new  soiuces  would  be  um«asonable, 
and  the  proposed  standard  for 
wastewater  at  new  sources  is  based  on 
the  MACT  floor. 

The  proposed  standards  apply  to 
cleaning  as  well  as  actual  production 
steps  because  we  imderstand  that  vessel 
cleaning  is  integral  to  the  process.  This 
is  consistent  with  operations  in  other 
industries  with  batch  processes  such  as 
pharmaceuticals  production.  We  are 
soliciting  comments  on  cleaning 
procedures,  emissions  from  cleaning, 
and  any  additional  costs  of  controlling 
emissions  from  cleaning  as  part  of  the 
process. 

b.  Miscellaneous  Coating 
Manufacturing  Source  Category.  For  the 
Miscellaneous  Coating  Manufacturing 
source  category,  we  decided  to  propose 
the  regulatory  alternatives  identified  as 
above-the-floor  for  stationary  process 
vessels  at  existing  soiux:es,  storage  tanks 
at  existing  sources,  and  transfer 
operations  and  equipment  leaks  at  both 
new  and  existing  sources.  In  these  cases, 
we  foimd  that  the  incremental  cost  and 
non-air  quality  environmental  impacts 
and  energy  requirements  of  going  above 
the  MACT  floors  are  acceptable.  By 
contrast,  for  stationary  process  vessels, 
portable  process  vessels,  storage  tanks, 
and  wastewater  at  new  sources,  we  are 
proposing  standards  based  on  the 
MACT  floor  because  we  determined  that 
either  the  MACT  floor  itself  is  based  on 
a  very  high  level  of  control  or  the  MACT 
floor  requirements  are  more  stringent 
than  existing  soiutie  regulatory 
alternatives  for  which  incremental  costs 
and  other  impacts  were  not  acceptable. 
Similarly,  for  wastewater  at  existing 
sources,  we  are  proposing  standards 
based  on  the  MACT  floor  because  we 
determined  that  the  incremental  costs 
and  other  impacts  to  go  above  the 
MACT  floor  were  not  acceptable. 

For  stationary  process  vessels  at 
existing  sources,  we  concluded  that  the 
total  impacts  of  the  above-the-floor 
option  were  reasonable.  For  such 


stationary  process  vessels,  we  found 
that  going  ftom  the  cover  plus  a  60 
percent  control  device  to  the  cover  plus 
a  75  percent  control  device  reduces 
HAP  emissions  by  nearly  1.700  Mg/yr 
and  reduces  annual  costs  by  $80/Mg  of 
HAP  controlled.  Assuming  the  control 
levels  for  both  the  MACT  floor  and  the 
above-the-floor  option  are  achieved 
using  condensers,  incremental 
electricity  consiunptioh  is  about  2.7 
million  kwh/yr  (an  average  increase  of 
approximately  31.000  kwh/yr  per 
facility).  To  generate  this  electricity,  fuel 
consumption  (coal)  is  estimated  to 
increase  by  26.6  billion  Btu/yr.  and  total 
CO.  NOx.  and  SO2  emissions  are 
estimated  to  increase  by  less  than  23 
Mg/yr.  There  would  be  no  wastewater  or 
solid  waste  impacts.  Thus,  we  selected 
the  regulatory  alternative  as  the 
proposed  standard  for  stationary  vessels 
at  existing  sources.  The  proposed 
standard  for  stationary  vessels  at  new 
sources  is  based  on  the  MACT  floor, 
which  consists  of  a  cover  and  an  add- 
on control  device  that  reduces  HAP 
emissions  by  at  least  95  percent 
because,  as  described  above,  we  did  not 
develop  a  more  stringent  option. 

For  portable  process  vessels  at 
existing  sources  we  concluded  that  the 
total  impacts  of  the  above-the  floor 
option  were  unreasonable  in  light  of  the 
HAP  emissions  reductions  achieved. 
Specifically,  going  from  the  MACT  floor 
(a  cover)  to  a  cover  plus  a  control  device 
achieving  75  percent  reduction  reduces 
HAP  emissions  by  about  400  Mg/yr. 
Assuming  the  control  device  is  a 
condenser,  the  incremental  cost  is 
approximately  $21,000/Mg  of  HAP 
controlled.  In  addition,  electricity 
consmnption  to  operate  refrigeration 
units  would  increase  from  zero  at  the 
MACT  floor  to  more  than  900.000  kwh/ 
jrr  (an  average  increase  of  about  11,000 
kwh/yr/facility  for  an  estimated  85 
facilities  with  portable  process  vessels 
subject  to  additional  control  under  the 
above-the-floor  option).  Fuel 
consumption  (coal)  to  generate  the 
electricity  would  increase  by  more  than 
9.0  billion  Btu/yr;  collectively.  CO, 
NOx,  and  SO2  emissions  would  increase 
by  8  Mg/yr.  There  would  be  no 
wastewater  or  solid  waste  impacts.  We 
concluded  that  the  total  impacts  for  this 
option  were  unreasonable.  Therefore, 
we  selected  the  MACT  floor  as  the 
proposed  standard  for  portable  process 
vessels  at  existing  sources.  The 
proposed  standard  for  portable  vessels 
at  new  soxm:es  also  is  based  on  the 
MACT  floor,  which  consists  of  a  cover 
and  an  add-on  control  device  capable  of 
reducing  HAP  emissions  by  at  least  95 


percent  because,  as  described  above,  we 
did  not  develop  a  more  stringent  option. 

For  storage  tanks  at  existing  sources, 
we  foimd  the  impacts  of  the  first  above- 
the-floor  option,  which  requires  control 
of  tanks  greater  than  or  equal  to  75  m' 
(20,000  gal)  storing  material  with  a 
vapor  pressure  greater  than  or  equal  to 
13.1  kPa  (1.9  psia),  to  be  reasonable 
compared  to  the  HAP  emissions 
reductions  achieved.  This  option 
reduces  emissions  by  2.5  Mg/yr  at  an 
incremental  cost  of  $2,700  to  $4,900  per 
Mg  of  HAP  controlled,  depending  on  the 
characteristics  of  the  tanks.  In  addition, 
because  the  above-the-floor  option  can 
be  achieved  using  floating  roofs,  there 
are  no  non-air  quality  environmental 
impacts  or  energy  requirements. 
However,  we  found  the  second  option, 
which  would  have  required  control  of 
all  tanks  having  a  capacity  of  at  least  38 
m^  at  the  same  vapor  pressure 
applicability  cutoff,  has  incremental 
costs  of  more  than  $17,000/Mg  of  HAP. 
controlled.  There  would  also  be 
increased  non-HAP  environmental 
impacts  and  energy  requirements  to 
operate  condensers  to  control  emissions 
from  the  tanks  with  capacities  between 
38  m^  and  75  m';  we  did  not  quantify 
these  impacts.  Therefore,  we  selected 
the  option  that  requires  control  of  tanks 
with  capacities  greater  than  or  equal  to 
75  m3  storing  material  with  a  vapor 
pressure  greater  than  or  equal  to  1.9  psia 
as  the  proposed  standard  for  storage 
tanks  at  existing  sources.  By  contrast, 
the  proposed  standard  for  storage  tanks 
at  new  soiu<:es  is  based  on  the  MACT 
floor  because,  as  described  above,  we 
did  not  develop  a  more  stringent  option. 
For  wastewater  at  existing  sources,  we 
concluded  that  the  impacts  of  the  above- 
the-floor  regulatory  option  were 
unreasonable  compared  to  the  HAP 
emissions  reductions  achieved.  For 
wastewater  at  existing  sources,  the 
above-the-floor  regulatory  option  is  the 
control  of  all  streams  with  a  total  HAP 
concentration  greater  than  2,000  ppmw 
(the  MACT  floor  was  4,000  ppmw).  For 
the  impacts  analysis,  we  assimied  that 
the  required  treatment  would  be 
achieved  using  a  steam  stripper  or  by 
sending  the  wastewater  offsite  for 
treatment,  depending  on  the  quantity 
generated.  We  estimated  that  the  above- 
the-floor  option  would  require  treatment 
by  one  additional  facility  and  reduce 
HAP  emissions  by  less  than  0.5  Mg/yr 
at  an  incremental  cost  of  more  than 
$200.000/Mg  of  HAP  controlled.  In 
addition,  electricity  consumption  woidd 
increase  by  about  700  kwh/yr;  steam 
consiunption  would  increase  by  120,000 
Ib/jr;  energy  to  generate  the  electricity 
and  steam  would  increase  by  180 
million  Btu/yr;  and  total  CO,  NOx.  and 
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SO2  emissions  would  increase  by  0.02 
Mg/yr  of  HAP  controlled.  There  may 
also  be  solid  waste  impacts  if  condensed 
steam  and  pollutants  from  the  steam 
stripper  cannot  be  reused.  We 
concluded  that  the  total  impacts  for  the 
above-the-floor  option  were 
unreasonable.  Therefore,  we  are 
proposing  that  the  standard  for 
wastewater  at  existing  sources  be  based 
on  the  MACT  floor.  The  proposed 
standard  for  wastewater  at  new  sources 
is  also  based  on  the  MACT  floor  (i.e.  the 
HON  suppression  and  treatment 
requirements  for  all  streams  with  a  total 
HAP  concentration  greater  than  2,000 
ppmw)  because,  as  described  above,  we 
did  not  develop  a  more  stringent  option. 

For  transfer  operations,  we  found  that 
the  total  impacts  of  the  above-the  floor 
option  were  reasonable  in  light  of  the 
HAP  emissions  reductions  achieved. 
Specifically,  the  above-the-floor  option 
would  reduce  HAP  emissions  by  about 
37  Mg/yr  at  an  incremental  cost  of  less 
than  $3,000/Mg  of  HAP  controlled.  In 
addition,  imder  the  above-the-floor 
option,  operation  of  a  refrigeration  unit 
at  one  existing  facility  would  increase 
electricity  consumption  by  about  2,150 
kwh/yr;  increase  energy  consumption 
by  21  million  Btii/yr;  and  increase  total 
CO,  NOx.  and  SO2  emissions  by  less 
than  0.02  Mg/yr.  There  would  be  no 
non-air  environmental  impacts.  We 
concluded  that  the  total  impacts  for  the 
above-the-floor  option  were  reasonable. 
Therefore,  for  both  new  and  existing 
sources,  we  are  proposing  that  the 
emission  limitation  be  based  on  the 
above-the-floor  option  which  would 
require  at  least  75  percent  control  of 
HAP  emissions  from  bulk  loading  of 
products  with  a  HAP  throughput  greater 
than  or  equal  to  11.4  million  1/yr  (3.0 
million  gal/yr)  and  a  weighted  HAP 
partial  pressure  greater  than  or  equal  to 
10.3  kPa  (1.5  psia). 

For  equipment  leaks,  our  model 
analysis  indicates  that  implementing  an 
above-the-floor  option  consisting  of  a 
HON-equivalent  LDAR  program  instead 
of  the  sensory  program  determined  to  be 
the  floor  would  reduce  HAP  emissions 
by  360  Mg/)rr  at  an  incremental  cost  of 
$2.700/Mg  of  HAP  controlled.  In 
addition,  there  are  no  environmental 
impacts  or  energy  requirements 
associated  with  implementing  the 
above-the-floor  option.  We  concluded 
that  the  total  impacts  for  the  above-the- 
floor  option  were  reasonable.  Therefore, 
we  are  proposing  that  the  standard  for 
equipment  leaks  for  both  existing  and 
new  sources  be  based  on  the  HON 
LDAR  program  or  the  equivalent 
program  in  the  Generic  MACT  (40  CFR 
part  63,  subpart  UU). 


The  proposed  standards  for  cleaning 
operations  are  the  same  as  for  any  other 
process  operation  because  controls 
implemented  while  cleaning  are  the 
same  as  for  normal  process  operation. 
This  is  consistent  with  batch  operations 
in  other  industries  such  as  for 
pharmaceuticals  production.  For 
example,  the  MACT  floor  for  stationary 
process  vessels  is  based  on  controls. 
Cleaning  operations  are  part  of  the  floor 
because  we  understand  that  if  emissions 
are  controlled  while  mixing  raw 
materials,  then  emissions  are  also 
controlled  during  cleaning.  Therefore, 
we  concluded  that  cleaning  operations 
should  also  be  included  in  the 
regulatory  alternative  for  process 
vessels.  Similarly,  we  based  the  MACT 
floor  for  wastewater  treatment  on 
discharges  of  cleaning  fluids.  In  fact,  all 
of  oiu  wastewater  data  from  coatings 
manufacturing  is  from  cleaning 
operations.  We  are  soliciting  comments 
on  cleaning  procedures,  emissions  from 
cleaning,  and  any  additional  costs  of 
controlling  emissions  frtim  cleaning  as 
part  of  the  process. 

D.  How  Did  We  Select  the  Format  of  the 
Standards? 

The  MACT  standards  proposed  today 
are  presented  in  numerous  formats.  The 
discussion  below  describes  the 
information  we  considered  in  selecting 
these  formats.  The  requirements  for 
storage  tanks,  transfer  operations, 
wastewater,  and  equipment  leaks  follow 
formats  similar  to  formats  used  in  other 
regulations,  enabling  some  streamlining 
of  requirements  in  cases  where  facilities 
must  comply  with  multiple  regulations. 

For  storage  tanks,  the  proposed 
standards  follow  the  same  format  as  in 
other  Federal  regulations.  The  format  of 
the  standards  for  storage  tanks  is  a 
combination  of  work  practice  standard 
and  emission  limitation — tanks  which 
require  control  must  either  be  fitted 
with  floating  roofs  or  vented  to  add-on 
control  devices  meeting  a  percent 
removal  requirement.  These  formats 
allow  the  owner  operator  maximum 
flexibility  to  comply  by  using  an  add-on 
control  device  while  maintaining  a 
simple  option  to  comply  using  a  work 
practice  standard. 

Work  practice  standards,  where 
compliance  is  based  on  operating  or 
equipment  practice  rather  than  specific 
emission  limitations,  have  been 
recognized  as  effective  ways  to  limit 
HAP  emissions  without  the  burden  of 
characterization  of  actual  HAP 
emissions  and  comparison  against 
numerical  limits.  Section  112(h)  of  the 
CAA  recognizes  the  need  for  alternative 
forms  of  standards,  such  as  work 
practice  standards.  Therefore,  work 


practice  standards  such  as  the  use  of 
floating  roofs  on  tanks  or  LDAR 
programs  for  the  control  of  equipment 
leaks  are  proposed  in  these  NESHAP. 

Standards  for  transfer  operations 
follow  the  same  format  as  the  standards 
contained  in  the  HON.  The  standards 
allow  for  vapor  return  of  displaced 
materials  back  to  the  process  or  storage 
container,  or  require  a  percent  reduction 
from  uncontrolled  levels  achieved  with 
the  use  of  an  add-on  control  device. 
Note  that  both  proposed  standards 
apply  only  to  bulk  loading  into  trucks 
or  railcars.  Loading  into  smaller  vessels 
(e.g.,  drums)  that  do  not  have  a 
dedicated  vent  or  stack  would  create  a 
capture  efficiency  issue,  and  an  effective 
control  system  would  likely  be  based  on 
induced  draft  capture,  which  would 
result  in  a  dilute  emission  stream.  The 
control  device  for  this  type  of  system 
would  be  incineration,  and  it  would  not 
be  cost  effective.  Note  that  the  percent 
reduction  requirement  for  transfer 
operations  in  the  Miscellaneous 
Coatings  Manufacturing  source  category 
is  the  same  as  that  for  stationary  process 
vessels  (i.e.,  lower  than  the  requirement 
in  the  HON). 

Standards  for  wastewater  also  follow 
the  formats  proposed  in  other  NESHAP 
such  as  the  HON.  For  the  Miscellaneous 
Coating  Manufacturing  source  category, 
the  applicability  criteria  consists  only  of 
concentration  because  the  quantity 
generated  is  of  lesser  importance.  For 
the  Miscellaneous  Organic  Chemical 
Manufacturing  source  category,  we  are 
proposing  exactly  the  same  language, 
including  applicability,  as  was  done  in 
the  HON. 

The  proposed  LDAR  standards 
reference  subpart  UU.  That  LDAR 
program  allows  less  ft^uent  monitoring 
and  repair  compared  to  the  HON,  but  is 
as  effective  as  the  HON  because  it 
targets  those  components  that  are  most 
likely  to  leak. 

Because  of  the  broad  applicability  of 
the  Miscellaneous  Organic  Chemical 
Manufacturing  source  category,  the 
requirements  contained  in  these 
proposed  standards  for  applicable 
process  vent  emissions  sources  are 
formatted  so  they  can  be  applied  to 
numerous  types  of  emission  sources. 
Requirements  for  process  vents  are 
structiued  in  the  format  of  percent 
reduction  coupled  with  TRE  and  mass 
applicability  limits.  Requirements  for 
batch  emissions  sources  are  based  on  a 
percent  reduction  from  a  defined 
uncontrolled  baseline  over  the  group  of 
batch  vents  that  are  contained  in  a 
process,  as  was  done  in  the 
Pharmaceuticals  Production  NESHAP. 
For  continuous  process  vents,  the 
requirements  for  control  are  based  on 
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the  TRE  format  applied  in  the  I  '  3N. 
Both  formats  allow  for  a  variet>  of 
control  devices  and  are  easily 
implemented  over  a  variety  of  process 
vent  sources. 

The  pollution-prevention  standard  is 
based -on  the  premise  that  a  reduction  in 
consimiption  of  HAP  can  be  associated 
with  a  reduction  in  losses  to  air,  water, 
or  solid  waste.  The  required  65  percent 
reduction  in  the  production-indexed 
HAP  consumption  factor  is  equivalent 
to  the  overall  reductions  in  emissions 
achieved  by  the  emission  limitations 
and  work  practice  standards  for  process 
vents,  storage  tanks,  wastewater,  and 
equipment  leaks.  Consumption,  rather 
than  emissions,  is  tracked  because  it  can 
be  used  as  a  true  measure  of  pollution 
prevention;  any  decrease  in 
consumption  for  the  same  unit  of 
product  produced  must  involve  some 
type  of  increase  in  process  efficiency, 
including  reduction  of  waste,  increased 
product  yield,  and  in-process  recycling. 
The  pollution  prevention  alternative 
standard  only  applies  to  chemical 
maniifacturing  batch  processes  because 
the  batch  process  vent  standards,  apply 
to  all  vents  from  the  process.  The 
continuous  process  vent  standard 
applies  to  single  vents  and  is  not  a 
process  based  standard.  Since  the  TRE 
for  continuous  vents  is  applied  after  the 
last  recovery  device,  pollution 
prevention  has  already  been  considered 
in  the  applicability  of  the  control 
requirements  for  continuous  vents. 

For  the  Miscellaneous  Coating 
Manufacturing  source  category,  process 
emission  sources  are  vessels  used  to  mix 
and  transfer  materials  used  to  make 
coatings.  For  process  vessels,  the 
standards  are  a  combination  of  work 
practice  standard  and  percent  reduction. 
Tlie  requirement  to  maintain  a  sealed 
and  gasketed  cover  is  a  work  practice 
standard.  Without  such  an  equipment 
standard,  it  would  be  difficult  to 
demonstrate  captive  of  displaced  vapors 
into  the  control  device. 

Generally,  both  mixing  operations  and 
transfer  operations  are  conducted  at 
ambient  temperatures.  The  HAP  used  in 
coating  manufacturing  operations 
include  toluene  and  xylene.  Based  on 
this  narrow  set  of  operating  conditions, 
process  vent  and  transfer  operation 
emissions  from  this  source  category  are 
expected  to  generally  result  from 
displacements;  emission  streams  from 
these  displacement  events  are  expected 
to  be  saturated  at  ambient  conditions. 
The  choice  of  control  devices  is 
narrower  than  in  the  previous  source 
category.  In  general,  we  expect  that  the 
use  of  condensers  will  satisfy  the 
Qontrol  requirements. 


We  are,  therefore,  proposing  the  use 
of  an  additional  format  for 
demonstrating  compliance  with  the 
stationary  process  vessel  standards  and 
the  transfer  operations  standards  that  is 
based  on  achieving  preset  condenser 
outlet  temperatures  that  correspond  to 
ranges  of  material  vapor  pressiues.  This 
option  is  intended  to  simplify  the 
compliance  demonstration  because  it 
eliminates  the  demonstration  of  75 
percent  reduction  using  uncontrolled 
and  controlled  emission  estimates.  The 
preset  ranges  are  presented  in  Table  1. 

Table  1.— Required  Condenser 
Exit  Gas  Temperatures 


HAP  partial  pressure  ranges  at 
25°C,  kPa  (Psia) 

Required 
outlet  gas 
tempera- 
tures, °C 

<0.7  kPa  (0.1  psia) 

>0.7kPa(0.1  psia)  to  <1 7.2 
kPa  (2  5  DSiaK 

10 
2 

>17  2  kPa  (2  5  Dsia)    

-5 

These  values  were  set  by  calculating, 
on  average,  necessary  temperatures  to 
condense  75  percent  of  the  HAP  in 
streams  predominantly  composed  of 
materials  representing  vapor  pressiu« 
ranges  of  xylene,  toluene,  and  methanol, 
common  materials  in  this  industry.  For 
wastewater  streams,  applicability  is 
based  only  on  the  wastewater 
constituent  concentrations  and  follows 
waste  disposal  practices  for  compliance 
with  RCRA  since  the  scale  of  operations 
generally  precludes  the  installation  and 
operation  of  wastewater  treatment 

systems. 

We  considered  other  format  options 
for  MACT  standards,  including  using 
mass  emission  rates  and  outlet 
concentrations.  For  the  Miscellaneous 
Organic  Chemicals  Manufactiuing 
source  category,  we  concluded  that  a 
percent  reduction  format  allows  the 
most  flexibility  in  terms  of  defining  the 
floors  and  in  terms  of  compliance  with 
the  standard.  A  mass  rate  standard 
could  not  easily  be  established  that 
would  apply  to  the  multitude  of 
operations  covered  by  the  standards 
because  of  the  variability  in  products, 
materials,  and  processing  conditions. 
For  example,  we  would  not  want  to  set 
a  MACT  floor  based  solely  on  an 
emission  limit  that  would  be  easily  met 
by  some  sources  because  of  the  nature 
of  thefr  operation,  but  could  not  be 
achieved  by  all  sources  in  the  category. 
However,  we  note  that  the  4,540  kg/yr 
(10,000  Ib/yr)  applicability  limit  for 
batch  process  vents  is  a  tj^e  of  mass 
emission  limit.  When  coupled  with  the 
percent  reduction,  the  mass  limit  allovvs 
owners  and  operators  some  flexibility  in 


determining  what  portions  of  processes 
to  control.  Yet.  the  complementing 
portion  of  the  standard  also  offers  a 
percent  reduction  to  enable  all  facilities 
in  the  source  category  to  comply.  No 
mass  limit  is  proposed  for  the 
Miscellaneous  Coating  Manufacturing 
source  category  because  we  could  not 
establish  an  acceptable  emissions  limit 
below  which  no  control  would  be 
required,  based  on  the  MACT  floor. 

We  are  also  proposing  a  concentration 
standard  as  an  alternative  to  a  percent 
reduction  standard  for  process  vents 
and  storage  tanks.  This  alternative 
standard  was  also  provided  in  the 
Pharmaceuticals  Production  NESHAP  as 
a  means  of  complying  with  that 
NESHAP  by  manifolding  multiple  vents 
or  sources  to  a  common  device.  Soiuces 
can  comply  by  continuously  monitoring 
the  outlet  concentration  of  the  control 
device  using  a  continuous  emissions 
monitoring  system  (CEMS)  and  ensiuing 
that  the  TOC  concentration  does  not 
exceed  20  ppmv  for  combustion  devices 
or  50  ppmv  TOC  for  noncombustion 
devices.  If  halogenated  compounds  are 
present,  you  must  also  monitor  for 
hydrogen  halides  and  halogens  and 
maintain  these  concentrations  to  below 
20  ppmv. 

E.  How  Did  We  Select  the  Testing  and 
Initial  Compliance  Requirements? 

Testing  and  initial  compliance 
demonstration  provisions  contained  in 
the  NESHAP  are  based  on  the 
requirements  contained  in  the  HON  for 
continuous  process  vents,  transfer 
sources,  and  wastewater  sources,  the 
Generic  MACT  for  storage  tanks,  and  the 
Pharmaceuticals  I»roduction  NESHAP 
for  batch  process  vents  and  coatings 
process  vessels.  We  believe  that  it  is 
reasonable  to  use  the  HON  and  Generic  , 
MACT  compliance  demonstration 
provisions  requirements  for  the  above 
sources  because  the  formats  are 
consistent  with  the  HON  and  Generic 
MACT  requirements,  and  because  we 
expect  many  affected  sources  are 
already  familiar  with  the  provisions, 
especially  those  sources  that  have 
colocated  miscellaneous  organic 
chemical  manufactiuing  process  units 
and  HON  units.  The  Generic  MACT 
compliance  provisions  for  certain 
soiuces  (fired  sources  such  as  boilers 
and  process  heaters)  also  closely  follow 
requirements  contained  in  the  NSPS, 
and,  therefore,  owners  and  operators  of 
miscellaneous  coatings  facilities  may 
also  have  some  familiarity  for  these 
types  of  sources.  In  the  interest  of 
streamlining  requirements  for  title  V 
permits,  using  these  existing  provisions 
may  also  provide  opportunities  for 
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condensing  identical  or  similar 
requirements. 

The  testing  and  initial  compliance 
demonstration  provisions  of  the 
Phannaceuticals  Production  NESHAP 
are  referenced  for  miscellaneous  organic 
chemical  manufacturing  batch  process 
vents  and  for  miscellaneous  coatings 
stationary  process  vessels  because  that 
NESHAP  considers  the  issues  associated 
with  the  characterization  and  control  of 
batch  emission  sources.  There  are  two 
important  concepts  contained  in  the 
Pharmaceuticals  Production  NESHAP 
that  will  also  apply  to  the  batch  sources 
in  these  soiut;e  categories,  and  they  are: 
(1)  The  use  of  emission  estimation 
equations  to  determine  uncontrolled 
and  controlled  emissions,  and  (2)  the 
consideration  of  aggregated  batch 
emission  sources  in  the  development  of 
an  initial  compliance  demonstration 
under  worst  case  conditions.  There  are 
more  reliable,  less  costly  methods  to 
characterize  emissions  from  batch 
processes  using  accepted  methodologies 
to  estimate  emissions  from  batch 
emission  sources  rather  than  using 
testing  strategies  that  are  limited  in  data. 
This  is  because  the  characteristics  that 
drive  emissions,  flow  and 
concentration,  often  vary  independently 
of  each  other  in  batch  emission  events. 
The  use  of  a  single  data  point  for  flow 
and  one  for  concentration  may  not  be 
representative  of  emissions  over  the 
event.  Conversely,  the  use  of  accepted 
emission  estimation  methodologies 
provides  a  consistent  set  of  guidelines 
for  calculating  emissions  and  is 
especially  important  in  these  proposed 
NESHAP,  since  compliance  rests  on 
demonstrating  a  percent  reduction  ffbm 
an  uncontrolled  value.  The  uncontrolled 
value  must  be  calculated  consistently  in 
order  for  the  NESHAP  to  be  fairly  and 
consistently  applied  across  the  industry. 

As  a  related  issue,  we  have  also 
required  the  same  process  condenser 
control  efficiency  demonstration 
requirement  as  in  the  Pharmaceuticals 
Production  NESHAP  for  some  batch 
process  vents  in  miscellaneous  organic 
chemicals  manufactiuing  sources.  As  in 
the  Pharmaceuticals  Production 
NESHAP,  we  proposed  to  exclude  from 
the  demonstration  requirement  any 
process  condensers  followed  by 
secondary  condensers  that  would  be 
considered  air  pollution  control  devices 
and  air  pollution  control  devices 
complying  with  the  alternative 
standard.  This  compliance  procedure 
for  process  condensers  is  being 
proposed  to  ensiue  that  owners  and 
operators  will  accurately  characterize 
uncontrolled  emissions. 

The  emission  estimation 
methodologies  provided  in  the 


Pharmaceuticals  Production  NESHAP 
and  referenced  in  these  proposed 

NESHAP  were  also  used  in  the       

Polymers  and  Resins  NESHAP  (40  CFR 
part  63,  subparts  U  and  JJJ).  They  are 
based  on  accepted  vapor-liquid 
equilibriiun  principles  and  were 
reviewed  extensively  during  the 
development  of  the  Pharmaceuticals 
Production  NESHAP. 

The  worst-case  testing  provisions  are 
structured  to  account  for  the  most 
challenging  conditions  to  which  a 
control  device  will  be  exposed.  The 
initial  compliance  demonstration  is  also 
tied  to  the  continuous  compliance 
demonstration  in  that  an  operating 
parameter  is  used  as  an  indicator  of  the 
control  device's  performance  over  time, 
and  the  operating  parameter  is  first 
"calibrated"  against  the  control 
efficiency  achieved  by  the  device  during 
the  initiail  compliance  demonstration. 
Therefore,  the  initial  compliance 
demonstration  must  be  conducted  at  the 
most  challenging  conditions  in  order  to 
ensure  continuous  compliance  under  all 
other  conditions.  However,  the 
proposed  NESHAP  are  structured  such 
that  monitoring  is  required  only  for 
those  events  that  are  controlled  for  the 
purposes  of  complying  with  the 
proposed  NESHAP. 

We  also  have  provided  some  language 
in  the  proposed  NESHAP  that  clarifies 
appropriate  methods  for  demonstrating 
compliance  with  percent  reduction 
requirements  and  emission 
concentration  limits  on  combustion 
devices.  The  proposed  NESHAP  allow 
owners  and  operators  to  use  either 
Method  25.  25 A  (under  certain  specific 
conditions),  or  18  to  demonstrate 
compliance  with  the  HAP  percent 
emission  reduction  requirement. 
However,  if  Method  18  is  used,  we 
clarify  that  only  HAP  that  are  present  in 
the  inlet  to  the  device  can  be  used  to 
characterize  the  percent  reduction 
across  the  device.  Additionally,  you 
must  first  determine  which  HAP  are 
present  in  the  inlet  gas  stream  {i.e., 
uncontrolled  emissions)  using  process 
knowledge  or  a  screening  procedure. 
When  using  Method  25  or  25A,  you 
must  measure  the  inlet  and  outlet  mass 
emissions  as  carbon. 

We  provided  this  clarification  because 
when  organic  compounds  are  controlled 
by  combustion  processes,  the  organic 
pollutants  emitted  at  the  outlet  of  the 
device  are  not  the  same  as  those 
entering  the  inlet  to  the  device  and  are 
typically  unknown.  Method  18,  which 
measures  specific,  known  compounds, 
will  not  yield  accurate  resiilts  unless  it 
can  be  used  to  determine  the  percent 
reduction  of  known  compounds  across 
the  device.  Conversely.  Method  25 


measiu«s  total  non-methane  organic 
compounds  and  can  be  used  to 
determine  percent  reduction  across  the 
combustion  device  regardless  of  how 
the  combustion  process  affects  the  inlet 
and  outlet  streams.  Under  certain 
conditions  (i.e..  controlled  emissions 
concentrations  less  than  50  ppmv). 
Method  25A  may  be  used  in  lieu  of 
Method  25  for  determining  the 
reduction  across  a  combustion  device. 

In  demonstrating  compliance  with  the 
outlet  concentration  standard,  you  may 
use  Method  18  or  Method  25A.  If 
Method  18  is  used,  the  resulting 
concentration  must  be  reported  as  the 
compound  or  compounds  measured; 
however,  if  Method  25A  is  used,  the 
concentration  must  be  reported  as 
carbon. 

Initial  compliance  with  the  pollution- 
prevention  alternative  would  be 
accomplished  by  documenting  yearly 
quantities  of  HAP  raw  materials  and 
products  using  available  records, 
including  standard  purchasing  and 
accounting  records,  and  periodically 
calculating  annual  rolling  totals  of  the 
production-indexed  HAP  consiunption 
factor  for  comparison  with  the  baseline 
value.  The  factor  must  be  calculated 
every  30  days  for  continuous  processes, 
and  every  10  batches  (up  to  once  per 
month)  for  batch  processes. 

F.  How  Did  We  Select  the  Continuous 
Compliance  Requirements? 

Monitoring  is  required  by  the 
proposed  NESHAP  to  determine 
whether  a  source  is  in  compliance  on  an 
ongoing  basis.  We  selected  the 
continuous  compliance  requirements 
based  on  a  combination  of  general 
monitoring  requirements  in  the  General 
Provisions  (subpart  A)  and  specific 
monitoring  requirements  for  the  HON 
and  Pharmaceuticals  Production  source 
categories. 

1.  General  Monitoring  Requirements 

As  specified  in  §  63.8(c)  of  the 
General  Provisions,  sources  must  record 
the  data  frtim  their  monitoring  systems 
at  least  once  every  15  minutes. 
However,  for  control  devices  that  are 
determined  to  control  less  than  0.91  Mg/ 
jT  (1  ton/jrr)  of  HAP,  the  proposed 
subparts  require  only  a  daily 
verification  that  the  devices  are 
operating  as  required,  consistent  with 
the  referenced  Pharmaceuticals 
Production  NESHAP.  We  are  also 
referencing  limits  for  the  minimum 
amoimt  of  data  that  can  be  recorded  to 
demonstrate  compliance  with  the 
proposed  NESH/^,  based  on 
requirements  in  the  HON  and  the 
Pharmaceuticals  Production  NESHAP. 
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Sources  would  be  required  to 
calculate  either  daily  or  block  averages 
of  their  operating  parameter  values  for 
the  piu-pose  of  ensuring  continuous 
compliance.  We  selected  the  daily  or 
block  averaging  times  referenced  in  the 
Pharmaceuticals  Production  NESHAP 
again  following  consistency  with  the 
initial  compliance  demonstration. 

2.  Continuous  Monitoring 

When  determining  appropriate 
monitoring  options,  we  consider  the 
availability  and  feasibility  of  the 
following  strategies  in  a  "top-down" 
approach:  (1)  CEMS  for  the  actual  HAP 
emitted,  (2)  CEMS  for  HAP  surrogates. 
(3)  monitoring  operating  parameters, 
and  (4)  work  practice  standards.  In 
evaluating  the  use  of  CEMS  in  these 
proposed  NESHAP.  monitoring  of 
individual  HAP  species  may  not  be 
reasonable  or  technically  feasible  for 
many  streaifis.  For  those  cases  where  it 
is  feasible.  CEMS  meeting  Performance 
Specification  9  or  15  may  be  used  to 
measiue  and  report  emissions  as 
individual  HAP  compounds.  However, 
in  the  case  of  continuous  monitoring  of 
surrogates,  continuous  TOC  monitoring 
is  considered  a  viable  and  efficient 
monitoring  option  and  is  provided  in 
these  proposed  NESHAP.  The 
alternative  standard  makes  use  of  CEMS 
that  meet  Performance  Specification  8 
that  have  been  calibrated  using  the 
predominant  HAP  in  the  stream.  The 
results  must  be  reported  as  carbon  when 
compared  to  the  20  ppmv  emission  limit 
for  combustion  devices  or  50  ppmv 
emission  limit  for  noncombustion 
devices.  To  monitor  hydrochloric  acid 
emissions,  you  must  either  use  a  CEMS 
that  meets  Performance  Specification 
15,  or  if  you  wish  to  use  a  CEMS  for 
which  we  have  not  promulgated  a 
Performance  Specification,  you  must 
prepare  a  monitoring  plan  and  submit  it 
for  approval  in  accordance  with  the 
procedures  specified  in  §  63.8  of  the 
General  Provisions.  The  requirement  to 
submit  a  monitoring  plan  for  approval  is 
an  interim  solution  that  is  necessary 
until  we  promulgate  applicable 
Performance  Specifications. 

Monitoring  of  control  device 
operating  parameters  is  considered 
appropriate  for  many  other  emission 
sources,  and  therefore,  most  of  the  other 
monitoring  options  provided  in  the 
proposed  NESHAP  are  based  on 
parametric  monitoring. 

Based  on  information  from  the  source 
categories,  we  selected  operating 
parameters  for  the  following  types  of 
control  devices  that  are  reliable, 
indicators  of  control  device 
performance:  thermal  and  catalytic 
incinerators,  flares,  carboq^ adsorbers, 


scrubbers,  and  condensers.  In  general, 
we  selected  parameters  and  monitoring 
provisions  that  are  contained  in  the 
HON  and  in  the  Pharmaceuticals 
Production  NESHAP.  The  range  of 
parameter  limits  in  both  NESHAP 
should  cover  both  batch  and  continuous 
production  processes.  Sources  would 
monitor  these  operating  parameters  to 
demonstrate  continuous  compliance 
with  the  emission  limitations  and 
operating  limitations. 

We  are  also  proposing  monitoring 
parameters  for  catalytic  incinerators  that 
are  different  from  parameters  that  have 
been  required  to  be  monitored  in 
existin^NESHAP.  Instead  of  requiring 
monitoring  of  the  temperature 
differential  across  the  catalyst  bed,  we 
are  proposing  that  the  inlet  temperature 
into  the  incinerator  be  monitored,  since 
we  believe  that  this  parameter  would  be 
a  better  indicator  of  overall  incinerator 
performance  for  the  type  of  emission 
stream  characteristics  we  expect  to  find 
in  these  source  categories.  For  low  flow 
or  dilute  concentrations,  we  believe  that 
it  may  not  always  be  possible  to  achieve 
the  recommended  temperature 
differential.  We  are  also  proposing  to 
require  an  aimual  catalyst  test  to  verify 
that  the  catalyst  activity  is  still 
acceptable. 

3.  Other  Monitoring 

You  may  choese  an  alternative  to  the 
monitoring  required  by  the  proposed 
NESHAP.  If  you  do,  you  must  request 
approval  for  alternative  monitoring 
according  to  the  procedures  in  subpart 
A,  §  63.8,  or  you  must  request  the 
approach  in  your  preco'mpliance  report. 

The  proposed  NESHAP  also  contain 
monitoring  for  work  practice  standards 
involving  periodic  inspections  for 
equipment  integrity.  These  monitoring 
requirements  include  storage  tank  seal 
inspections,  wastewater  component 
surface  inspections,  and  bypass  and 
closure  device  inspections  and  are  also 
required  by  the  HON  and  the 
Pharmaceuticals  Production  NESHAP. 

G.  How  Did  We  Select  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

We  selected  the  notification, 
recordkeeping,  and  reporting 
requirements  based  on  generic 
requirements  in  the  General  Provisions 
and  specific  requirements  for  the  HON 
and  Pharmaceuticals  Production 
NESHAP. 
1.  Notification  Requirements 

The  notification  requirements  in  the 
proposed  NESHAP  include  initial 
notifications,  notification  of 
performance  test,  notification  of 


compliance  status,  and  notification 
dates.  These  notification  requirements 
are  based  on  requirements  in  §§  63.6(h), 
63.7(b)  and  (c).  63.8(e)  and  (f).  63.9(b), 
(f),  and  (h).  and  63.10(d)(2)  of  the 
General  Provisions. 

2.  Reporting  Requirements 

The  reporting  requirements  that  we 
selected  include  semiannual 
compliance  reports,  required  in 
§  63.10(e)(3),  and  inunediate  startup, 
shutdown,  and  malfunction  reports, 
required  in  §  63.10(d)(5)(ii).  If  there  are 
no  deviations  from  the  standards  during 
the  reporting  period,  then  your 
semiannual  compliance  report  must 
include  a  statement  to  that  effect.  If 
there  were  deviations  from  the 
standards  diuing  the  reporting  period, 
then  your  semiannual  compliance 
report  must  include  the  information 
listed  in  Table  15  of  the  proposed 
subpart  FFFF  or  HHHHH.  For  each 
deviation  where  a  CEMS  is  used  to 
comply  with  the  standards,  youi 
compliance  report  must  also  include  the 
information  in  §§  63.8(c)(8),  63.10(c)(5) 
through  (13),  and  63.10(e)(3)(vi).  ff  there 
was  a  startup,  shutdown  or  malfunction 
during  the  reporting  period,  and  you 
took  actions  consistent  with  your 
startup,  shutdown,  and  malfunction 
plan,  then  yoiu-  compliance  report  must 
include  the  information  in 
§63.10(d)(5)(i).  The  submittal  date  for 
the  compliance  report  is  based  on 
information  in  §63.10(e)(3)(v). 

If  there  was  a  startup,  shutdown,  or 
malfunction  during  the  reporting 
period,  and  you  took  actions 
inconsistent  with  your  startup, 
shutdown,  and  malfunction  plan,  then 
you  must  submit  an  inunediate  startup, 
shutdown,  and  malfunction  report.  The 
report  must  include  the  actions  taken 
for  the  event  and  the  information 
provided  in  §63.10(d)(5)(ii).  The 
submittal  date  for  the  immediate 
startup,,  shutdown,  and  malfunction 
report  is  based  on  §63.10(d)(5)(ii). 

3.  Recordkeeping  Requirements 

The  proposed  NESHAP  require  you  to 
maintain  a  copy  of  each  notification  and 
report,  as  well  as  documentation 
supporting  any  initial  notification  or 
notification  of  compliance  status, 
according  to  the  requirements  in 
§63.10(b)(l)(xiv).  You  must  also  keep 
the  records  in  §  63.6(e)(3)  related  to 
startup,  shutdown,  and  malfunction; 
records  of  performance  tests  and 
performance  evaluations,  as  required  in 
§  63.7(g)(1);  and  records  for  each  CEMS 
and  parameter  monitoring  system. 
The  records  for  the  CEMS  would 
include  the  records  described  in 
§  63.10(b)(vi)  through  (xi);  superseded 
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versions  of  the  perfonnance  evaluation 
plan,  as  required  in  §  63.7(d)(3);  and  the 
request  for  alternatives  to  a  relative 
accuracy  test  for  CEMS,  as  required  in 
§  63.8(f)(6}(i).  The  records  for  the 
parameter  monitoring  system  would 
include  records  of  operating  limits  and 
parameter  monitoring  data.  You  must 
keep  records  of  all  material  balances 
and  calculations  documenting  the 
percent  reduction  in  HAP  emissions 
used  to  demonstrate  compliance  with 
the  standards. 

H.  What  Is  the  Relationship  of  These 
Proposed  NESHAP  to  Other  Rules? 

This  section  discusses  the 
relationship  between  today's  proposed 
NESHAP  and  other  Federal  rules 
covering  facilities  containing  sources  in 
these  source  categories.  This  section 
also  discusses  the  relationship  between 
proposed  subpart  HHHHH  and  MACT 
rules  that  are  currently  under 
development  for  source  categories  in  the 
Surface  Coating  I*rocesses  Industry 
Group. 

In  today's  proposed  NESHAP.  we 
cross-reference  pertinent  existing  rules 
to  maintain  consistency  with  other 
Federal  standards.  Subparts  GGG  (the 
Pharmaceuticals  Production  NESHAP) 
and  SS  (the  Generic  MACT)  contain 
requirements  for  emissions  sources  that 
are  similar  to  those  found  in  these 
source  categories.  These  existing 
standards  reflect  the  current  Agency 
positions  that  have  been  developed 
through  numerous  rulemaking  efforts. 
By  maintaining  consistency  with  these 
existing  standards,  we  believe  we  have 
reduced  the  burden  to  regulators  and 
industry  in  limiting  the  amount  of 
material  that  must  be  understood  in 
order  to  comply.  However,  we  are 
interested  in  your  specific  suggestions 
for  reducing  the  overall  burden  of  the 
NESHAP  without  jeopardizing  their 
enforceability  or  our  overall  emission 
reduction  goals. 

Because  of  the  broad  applicability  of 
proposed  subpart  FFFF,  another  issue 
with  regard  to  the  relationship  of  these 
rules  to  other  existing  MACT  rules  is 
that  applicability  could  appear  to  fit 
more  than  one  source  category  in  some 
cases.  We  have,  therefore,  included 
options  that  allow  compliance  with  one 
rule  in  cases  where  dual  MACT 
coverage  of  the  same  affected  soiure 
might  occur.  For  example,  we  are 
allowing  affected  sources  with 
equipment  subject  to  the  equipment 
leak  standards  or  wastewater  standards 
contained  in  subpart  GGG  to  comply 
with  the  proposed  subpart  FFFF  for  all 
such  equipment.  Lastly,  we  have  also 
included  provisions  that  allow 
compliance  with  the  provisions  of  these 


standards  in  cases  where  other  rules 
overlap  and  affect  the  same  affected 
sources.  These  provisions  apply  to 
sources  that  must  comply  with  RCRA 
requirements  at  40  CFR  parts  264.  265. 
and  260  through  272;  NSPS 
requirements  at  part  60,  subparts  Kb.  ID. 
NNN.  and  RRR;  and  NESHAP 
requirements  at  part  63.  subpart  H. 

Coatings  manufacturers  are  not  only 
potentially  subject  to  proposed  subpart. 
HHHHH,  but  their  products  and 
production  operations  may  change  as 
their  customers  demand  coatings  that 
will  comply  with  the  requirements  of 
MACT  ndes  for  source  categories  in  the 
Surface  Coating  Processes  Industry 
Group.  Therefore,  the  coatings 
manufacturers  have  requested  that  we 
coordinate  the  timing  of  the  various 
surface  coatings  MACT  rules  and 
subpart  HHHHH  so  that  they  have  a 
chance  to  assess  how  their  production 
operations  may  change.  We  recognize 
this  concern,  and  we  will  attempt  to 
coordinate  the  timing  of  these  rules, 
while  also  considering  our  obligation  to 
promulgate  all  MACT  rules  by  May 
2002  so  that  States  are  not  required  to 
develop  MACT  on  a  case-by-case  basis. 
We  are  also  soliciting  comments  on  how 
best  to  coordinate  these  rules. 

/.  What  Types  of  Comments  Are  Being 
Specifically  Requested  by  the 
Administrator? 

The  Administrator  welcomes 
conunents  from  interested  persons  on 
any  aspect  of  the  proposed  rule,  and  on 
any  statement  in  the  preamble  or 
referenced  supporting  documents.  The 
proposed  rule  was  developed  on  the 
basis  of  information  available.  The 
Administrator  is  specifically  requesting 
factual  information  that  may  support 
either  the  approach  taken  or  an  alternate 
approach.  In  order  to  receive  proper 
consideration,  documentation  or  data 
should  be  provided.  This  section 
requests  comments  on  specific  issues 
identified  during  the  development  of 
the  standards. 

1.  What  Comments  Are  We  Soliciting  on 
MACT  Floor  Determinations? 

We  are  requesting  comments  and  data 
on  establishing  the  MACT  floor  for 
processing  vessels  in  coating 
manufactiuing  at  new  sources.  The  new 
source  MACT  floor  for  processing 
vessels  is  95  percent  reduction  of  HAP 
for  stationary  and  portable  vessels  that 
have  a  capacity  greater  than  250  gallons. 
Seven  facilities  reported  control  levels 
for  stationary  processing  vessels  of  95 
percent  or  greater.  Two  of  these 
facilities  reported  control  levels  for 
portable  vessels  of  95  percent  and 
greater.  Two  facifities  reported  control 


levels  of  99  percent.  These  processing 
vessels  include  removable  and  fixed 
roofs  and  are  controlled  by  thermal 
oxidizers,  carbon  adsorbers,  and 
condensers.  We  determined  that  95 
percent  reduction  represents  the  control 
level  for  the  best  controlled  source  with 
consideration  given  to  similarity  of 
sources  and  total  HAP  emissions 
control.  For  example,  one  facility 
reported  95  percent  control  device 
efficiency  for  their  portable  and 
stationary  vessels  equipped  with  fixed 
roofs  and  vented  to  a  thermal  oxidizer. 
We  seek  comments  and  data  on  the 
representativeness  of  the  facilities  as 
similar  sources  on  which  the  proposed 
new  source  MACT  floor  is  based  and  the 
feasibility  of  controlling  emissions  from 
all  process  vessels  at  a  facility  at  the 
proposed  95  percent  control  level. 

We  are  requesting  comments  and  data 
on  establishing  the  MACT  floor  for 
stationary  process  vessels  at  existing 
coating  manufacturing  sources.  As 
discussed  earlier  in  this  preamble,  the 
proposed  MACT  floor  consists  of  a 
cover  on  the  vessel  and  venting  exhaust 
to  a  control  device  that  reduces 
emissions  that  it  receives  by  at  least  60 
percent.  This  control  level  represents 
the  average  of  the  control  levels  for  the 
best  performing  12  percent  of  stationary 
process  vessels.  We  used  the  average,  or 
mean,  instead  of  the  median  because  the 
control  device  efficiencies  represented  a 
fairly  even,  though  wide,  distribution 
and  a  representative  control  device  is 
available  at  the  mean.  However,  a  large 
number  of  vessels  in  the  top  12  percent 
were  not  controlled.  We  are  requesting 
conunents  on  whether  the  central 
tendency  of  the  best  performing  12 
percent  of  stationary  process  vessels 
should  be  represented  by  the  mean  or 
the  median.  The  median  control  level 
achieved  for  the  best  performing  12 
percent  of  the  vessels  is  80  percent.  The 
mean,  which  is  derived  by  averaging  the 
control  efficiencies  of  both  controlled 
and  imcontrolled  facilities,  results  in  a 
level  of  control  that  is  not  actually 
achieved  by  any  control  device  in  the 
MACT  floor  dataset.  although  the  mean 
is  readily  achievable  with  a 
representative  control  device  for  this 
industry  (i.e.,  condenser).  The  median 
represents  both  a  central  tendency  and 
a  level  of  control  currently  being 
achieved  with  add-on  control.  We  are 
soliciting  comments  on  whether  we 
adequately  characterized  the  MACT 
floor  level  of  control  for  process  vessels 
at  coating  manufacturing  facilities. 

We  are  requesting  comments  and  data 
on  the  basis  for  establishing  the  MACT 
floor  for  continuous  vents  in 
miscellaneous  organic  chemical 
manufacturing  at  existing  sources.  As 
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discussed  previously  in  this  section,  the 
MACT  floor  for  continuous  process 
vents  at  existing  sources  is  98  percent 
reduction  for  vents  meeting  a  TRE  of 
2.6.  The  MACT  floor  determination  was 
based  on  5  facilities  which  represented 
the  top  12  percent  of  the  sources.  The 
data  used  to  determine  the  MACT  floor 
were  collected  prior  to  1996.  and  in 
order  to  move  forward  with  rule 
development  we  have  not  continued  to 
update  the  information.  It  has  recently 
come  to  our  attention  that  some  of  the 
data  may  have  changed.  Specifically,  a 
plant  used  in  the  floor  calculation  may 
have  closed  down.  We  are  soliciting 
comments  on  whether  we  adequately 
characterized  the  MACT  floor  level  of 
control  for  continuous  vents  at  organic 
chemical  manufacturing  facilities. 

We  are  requesting  comments  and  data 
on  establishing  the  MACT  floor  for 
equipment  leedks  for  organic  chemical 
manufacturing  sources.  We  have 
information  on  229  facilities  indicating 
that  the  LDAR  program  implemented  at 
30  faciUties  is  the  HON  LDAR  program 
or  a  program  equivalent  to  the  HON.  We 
are  soliciting  comments  on  whether  we 
adequately  characterized  the  MACT 
floor  level  of  control  for  equipment 
leaks  from  organic  chemical 
manufacturing. 

2.  What.  Conunents  Are  We  SoUciting 
on  Definitions? 

JWe  are  soliciting  conunents  on  the 
definitions  of  "batch  process,"  "process 
vent,"  "isolated  intermediate,"  and 
"family  of  materials"  in  the  proposed 
subpart  FFFF.  The  first  two  definitions 
are  similar  to  the  definitions  in  40  CFR 
part  63,  subpart  GGG,  where  a  "process" 
means  all  equipment  which  function  to 
produce  a  product  or  isolated 
intermediate,  and  an  "isolated 
intermediate"  means  the  product  of  a 
process  that  is  stored  before  further 
processing.  Two  important  differences 
between  subpart  GGG  and  the  proposed 
subpart  FFFF  are  that  precursors  are  not 
relevant  in  the  proposed  subpart  FFFF 
and  that  the  term  "process"  in  the 
proposed  subpart  FFTF  applies  to  a 
family  of  products.  Because  the  batch 
process  vent  standard  in  the  proposed 
subpart  FFFF  applies  only  if  the  process 
vents  from  a  single  process  emit  10,000 
Ibs/yr  HAP;  the  definition  of  process  is 
very  critical  to  appUcability 
determinations.  It  is  oiu  intent  that  the 
end  of  a  process  is  marked  by  long  time 
storage,  storage  for  the  purpose  of 
shipping  product  offsite.  or  storage  for 
the  purpose  of  bmlding  inventory.  A 
process  is  not  an  intermediate  step  in 
the  continuous  sequence  of  steps  to 
produce  a  final  product.  In  addition,  we 
believe  that  production  of  chemicals 
hat  vary  only  slightly  in  molecular 


structure,  functional  groups  or  other 
characteristics  and  are  produced  by 
procediu-es  that  have  essentially 
identical  emission  sources  and  emission 
stream  characteristics  should  be 
considered  as  one  process.  We  use  the 
term  "family  of  materials"  to  describe 
these  types  of  materials,  and  the 
production  of  these  similar  products 
must  be  grouped  into  one  "process"  for 
the  pvuposes  of  complying  with  the 
proposed  subpart  FFFF.  In  stakeholder 
meetings,  industry  representatives  have 
stated  diat  the  proposed  definition  is 
not  clear  regarding  which  types  of 
products  must  be  included  in  a  family. 
One  suggestion  was  to  include  specific 
criteria  about  the  product 
characteristics,  emissions,  and 
processing  steps  that  materials  must 
have  in  common  in  order  to  be  part  of 
a  family  of  materials.  Therefore,  we  are 
soUciting  comments  on  applicable 
criteria  or  other  ways  to  clarify  this 
definition. 

According  to  the  proposed  definition 
of  "process  vent"  in  subpart  FFFF. 
emission  streams  that  are  imdiluted  and 
uncontrolled  containing  less  than  50 
ppmv  HAP  are  not  considered  process 
vents.  We  are  requesting  comments  on 
the  emission  stream  to  which  the  50 
ppmv  criterion  should  be  applied  for 
batch  process  vents.  One  approach 
would  be  to  apply  it  to  each  emission 
episode  [e.g.,  vapor  displacement, 
purge,  drying,  etc.)  in  a  process, 
regardless  of  the  point  from  which  it  is 
emitted.  Another  approach  would  be  to 
combine  all  of  the  emission  episodes 
that  are  released  bom  a  particiilar  point 
(e.g.,  vapor  displacement  and 
depressurization  from  a  reactor  vent), 
and  determine  the  average 
concentration  for  the  aggregated  stream. 
We  are  interested  in  data  for  a  situation 
where  one  emission  episode  has  a 
concentration  above  50  ppmv,  but  all 
other  emission  episodes  released  bom 
the  same  point,  and  the  combined 
stream  for  the  emission  point,  have 
concentrations  below  50  ppmv.  We  are 
interested  in  rationale  supporting  the 
choice  of  either  of  the  presented 
approaches  or  any  other  approach. 

We  are  requesting  comments  on  the 
definition  of  "coating  manufactxiring"  in 
§  63.7985(b)  of  the  proposed  subpart 
HHHHH.  It  is  not  our  intent  to  include 
end-users  in  the  definition  of 
manufacturers;  however,  several  end- 
users  have  mixing  operations  similar  to 
the  activities  of  coating  manufacturers 
with  comparable  HAP  emissions.  To 
address  these  operations,  we  are 
considering  developing  requirements  for 
a  separate  class  of  coating  . 
manufactvirers  who  produce  the  coating 
for  captive  use.  We  do  not  have  data  to 


show  there  is  a  floor  for  such 
operations,  but  we  are  evaluating  the 
costs  to  control  the  emissions.  We  seek 
comments  on  costs  to  control  emissions 
from,  and  an  appropriate  size  cutoff  for. 
such  a  class  of  manufactxu'ers. 

For  both  miscellaneous  coating  and 
organic  chemical  manufacturing 
facilities,  the  term  "cleaning  operation" 
is  defined  as  in  40  CFR  63.1251  as 
"routine  rinsing,  washing,  or  boil-off  of 
equipment  in  batch  operations  between 
batches."  As  discussed  in  sections  II.D 
and  m.C.  "cleaning  operations"  are 
considered  to  be  part  of  the  process  in 
which  the  cleaning  operations  occur 
and  are  subject  to  the  same 
requirements  as  any  other  process  step. 
Cleaning  the  exterior  of  equipment  is 
not  considered  to  be  part  of  the 
"cleaning  operations."  and  emissions 
bom  cleaning  an  existing  portable 
vessel  are  not  required  to  be  controlled 
imder  the  proposed  rule.  We  are 
soliciting  conunents  on  the  approach. 
Specifically,  we  are  interested  in 
information  on  cleaning  procedures 
[e.g.,  whether  tanks  have  automatic 
wash  systems  and/or  have  to  be  washed 
by  hand;  whether  tank  lids  or  covers 
have  to  be  taken  off  and  remain  off  to 
gain  and  maintain  access  for  workers), 
venting  during  cleaning,  and  any 
additional  costs  of  controlling  emissions 
diuing  the  cleaning  step  as  part  of  the 
process. 

3.  What  Comments  Are  We  Soliciting  on 
Standards  That  Overlap? 

Compliance  options  for  chemical 
manufactiuing  facilities  subject  to  both 
the  proposed  subpart  FFFF  and  another 
subpart  are  in  40  CFR  63.2535. 
Multipurpose  equipment  subject  to 
standards  imder  the  proposed  subpart 
FFFF  may  also  be  subject  to  standards 
under  another  rule.  Such  is  the  case 
with  equipment  leaks.  To  minimize  the 
compliance  burden,  we  have  included 
provisions  that  allow  you  to  comply 
only  with  the  equipment  leak  provisions 
in  the  proposed  subpart  FFFF  for  all 
equipment  subject  to  subparts  GGG  and 
MMM  at  a  facility  with  an  affected 
soiuce  xmder  the  proposed  subpart 
FFFF.  We  are  requesting  comments  on 
other  areas  where  different  standards 
may  overlap,  the  difficulties  posed  by 
such  overlapping  standards,  and  ways 
to  reduce  the  monitoring, 
recordkeeping,  and  reporting  burden  of 
complying  with  the  requirements  of  the 
proposed  subpart  and  another  subpart. 

4.  What  Comments  Are  We  Soliciting  on 
Pollution  Prevention? 

We  are  soliciting  comments  on  the 
pollution  prevention  alternative 
standard  for  miscellaneous  organic 
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chemical  manufecturing  in  proposed 
subpart  FFFF.  The  pollution  prevention 
standard  uses  the  same  format  as  the 
standard  in  40  CFR  part  63.  subpart 
GGG.  We  especially  seek  information  on 
alternative  measures  of  source  reduction 
and  pollution  prevention.  Note  that  . 
since  the  TRE  for  continuous  vents  is 
applied  after  the  last  recovery  device, 
pollution  prevention  is  already 
incorporated  into  the  standard  for 
continuous  processes. 

No  such  pollution  prevention 
alternative  is  currently  proposed  for 
coating  manufacturers;  however,  since 
the  proposed  nde  for  coating 
manufocturers  does  not  apply  to 
coatings  that  contain  less  than  5  percent 
HAP,  reformulation  is  a  possible 
pollution  prevention  alternative.  We  are 
soliciting  information  and  comments  on 
pollution  prevention  alternatives  for 
coating  manufacturers. 

5.  What  Comments  Are  We  Soliciting  on 
Testing? 

Subpart  GGG  contains  testing 
requirements  that  differ  depending  on 
the  amoiut  of  HAP  treated:  for  example, 
if  a  control  device  receives  less  than  10 
tons  per  year  HAP,  then  a  performance 
test  is  not  required.  We  are  considering 
similar  requirements  for  miscellaneous 
organic  chemical  manufacturing 
facilities.  We  seek  information  on 
practicable  testing  procedures  for  batch 
processes  and  comments  on  testing 
provisions  in  subpart  FFFF. 

6.  What  Comments  Are  We  Soliciting  on 
MACT  Standards  for  Process  Vessels  at 
Coating  Manufactiiring  Facilities? 

The  process  vent  standard  for  the 
proposed  subpart  HHHHH  applies  to 
each  stationary  process  vessel  greater 
than  250  gallons.  The  standard  for 
stationary  vessels  includes  the  work 
practice  standards  for  closed  vent 
systems  as  required  in  40  CFR  part  63, 
subpart  SS.  We  are  requesting 
comments  and  data  on  the  types  of  vent 
systems  used  on  process  vessels  to 
capture  emissions  from  the  vessels  in 
coating  manufacturing  facilities  with 
control  devices;  the  costs  associated 
with  the  installation  of  such  systems; 
and  any  problems  encountered  where 
closed  vent  systems  are  in  use,  for 
example,  involving  worker  health  and 
safety  issues;  the  ability  to  capture  all 
emissions  from  the  vessel;  drawing  out 
and  evaporating  solvents  from  the 
coating  mix  in  the  vessel,  thereby 
affecting  product;  and  interfering  with 
the  ability  to  add  raw  material  to  the 
vessels. 

We  are  requesting  comments  on 
alternative  formats  for  the  standard  that 
applies  to  stationary  process  vessels  in 


proposed  subpart  HHHHH,  such  as  a 
standard  that  applies  to  all  processing 
vessels  as  a  whole  instead  of  each  vessel 
individually.  In  considering 
alternatives,  we  will  examine  other 
formats  to  ensure  that  compliance  can 
adequately  be  demonstrated  and 
acceptable  records  can  be  maintained. 
Further,  we  are  requesting  information 
on  the  application,  effectiveness,  and 
cost  of  alternative  control  technologies 
or  approaches  for  process  vessels. 

As  already  noted,  the  emission 
reduction  requirements  in  the  proposed 
subpart  HHIfflH  represent  an  overall 
HAP  control  efficiency  for  the  process 
vessel.  Overall  control  includes  capture 
efficiency  of  emissions  from  the  process 
vessels'  vented  cover  or  lid  through  the 
closed  vent  system  and  the  recovery  or 
destruction  efficiency  of  the  control 
device.  We  seek  comments  on 
demonstrating  compliance  for  overall 
control  of  HAP  from  process  vessels. 

The  cost  of  the  standard  for  stationary 
process  vessels  is  based  on  several 
assumptions.  The  representative  control 
technology  is  refrigerated  condensation. 
For  sizing  purposes,  we  assumed  no 
more  than  five  vessels  would  be  filled 
simultaneously.  The  modeled  vent 
stream  was  saturated  with  toluene.  The 
flowrate  was  assumed  to  be  100  scfm. 
The  cost  of  the  refrigeration  units  were 
estimated  using  the  model  developed 
for  the  Office  of  Air  Quality  Planning 
and  Standards.  We  are  requesting 
comments  and  information  on  these 
assumptions  and  model,  the 
characteristics  of  vent  streams  from 
process  vessels,  and  the  costs  associated 
with  tne  proposed  standards. 

7.  What  Comments  Are  We  Soliciting  on 
Explosives  Production? 

As  discussed  in  section  in. A.,  we  are 
soliciting  comments  on  whether  process 
vent  emissions  from  explosives 
production  processes  should  be  treated 
as  a  separate  class  of  emission  streams 
subject  to  a  lesser  degree  of  control  than 
that  required  for  process  vents  from 
other  types  of  processes  in  the  source 
category.  For  example,  we  are 
specifically  soliciting  comments  on  the 
performance  achievable  and  costs 
associated  with  using  condensers, 
although  we  are  also  interested  in 
information  about  other  types  of 
controls.  One  option  we  are  considering 
is  control  based  on  the  use  of 
condensers  operated  at  the  default 
temperatuj«s  that  are  being  proposed  for 
coatings  manufacturing,  and  we  are 
soliciting  comments  on  whether  these 
default  values  (or  others)  would  be 
appropriate  for  some  or  all  of  the 
processes  in  the  explosives  production 
industry.  If  we  do  develop  standards  for 


process  vents  from  explosives 
manufacturing  as  a  separate  class  of 
process  vents  within  the  source 
category,  we  need  to  be  able  to  clearly 
define  the  affected  processes.  Because 
explosives  are  often  referred  to  as 
"energetics,"  we  are  considering  using 
this  term  to  define  the  class  of 
processes,  and  we  are  soliciting 
comments  on  what  the  definition  of 
.  "energetics"  should  be. 

8.  What  Comments  Are  We  Soliciting  on 
the  Emission  Estimates  for  Coating 
Manufacturing? 

We  are  requesting  data  and 
information  on  HAP  emissions  from 
process  vessels  and  other  process  units 
at  coating  manufacturing  facilities.  The 
AP-42  emission  factor  for  paint 
manufactiuing  is  30  pounds  of  volatile 
organic  compounds  (VOC)  per  ton  of 
product.  The  AP-42  has  an  emission 
loss  factor  of  between  1  percent  and  2 
percent  for  paint  mixing  operations.  We 
used  1  percent  of  the  total  HAP 
throughput  at  the  facility  to  determine 
the  uncontrolled  HAP  emissions  from 
process  vessels.  The  industry  has  stated 
their  preference  to  base  HAP  emission 
calculations  on  the  "Preferred  and 
Alternative  Methods  for  Estimating  Air 
Emissions  from  Paint  and  Ink 
Manufacturing  Facilities"  chapter  of 
"Stationary  Point  Source  Emission 
Inventory  Development"  prepared  as 
part  of  the  Emission  Inventory 
Improvement  Program  (EIIP).  The  EIIP  is 
a  jointly  sponsored  effort  of  the  State 
and  Territorial  Air  Pollution  Program 
Administrators/Association  of  Local  Air 
Pollution  Control  Officials  (STAPPA/ 
ALAPCO)  and  EPA  with  the  stated  goal 
to  provide  cost-effective  and  reliable 
inventories.  The  preferred  method  is  the 
use  of  emission  models,  and  alternative 
methods  are  the  use  of  emission  foctors, 
material  balances,  and  test  data.  We 
believe  that  emission  factors  and 
material  balances  apply  more  to  an 
entire  process,  emission  models  and. test 
data  apply  most  often  to  only  a  step  in- 
the  process  and  therefore  may  not 
account  for  all  losses.  To  develop  a 
valid  estimate  of  uncontrolled  (or 
baseline)  emissions  using  the  emission 
models  for  material  loading,  heat-up, 
surface  evaporation,  and  vessel 
cleaning,  we  would  need  to  obtain  a 
considerable  amount  of  additional  data. 
For  example,  we  would  need  to  know 
the  typical  number  of  vessels  through 
which  the  material  travels  in  production 
processes,  the  temperature  of  heat-up 
and  the  number  or  percentage  of 
processes  that  have  a  heat-up  step,  the 
number  of  batches  per  year,  the 
frequency  of  cleaning,  and  the  volume 
of  material  used  in  cleaning.  Material 
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balances,  however,  by  their  very  nature, 
account  for  all  losses.  Other,  more 
resource-intensive  methods,  also  can 
account  for  all  losses.  For  example, 
losses  from  process  vessels  and 
equipment  leaks  from  equipment 
enclosed  in  a  building  could  be 
estimated  if  the  building  exhaust 
concentration  and  flows  could  be 
measured  accurately.  However,  a 
material  balance  would  be  easier  to  do, 
since  input  data  such  as  accoxmting 
records  and  material  product 
specifications  are  presumably  already 
available.  Therefore,  we  believe  that  an 
emission  estimating  procedure  that  has 
been  validated  with  material  balance 
data  will  provide  the  most  acciirate 
method  for  estimating  emissions. 
Without  material  balance  data  or  other 
more  robust  methods,  we  think  that  the 
AP-42  emission  factor  best  estimates 
total  HAP  emissions  and  gives  results 
most  consistent  with  the  definition  of 
major  source  in  section  112(a)  of  the 
CAA  as  well  as  in  §  63.2  of  40  CFR  part 
63,  subpart  A. 

We  are  soliciting  comments  on  the 
foregoing  approaches,  and  because  we 
do  not  have  the  necessary  information 
for  the  coatings  industry  to  use  more 
robust  methods,  we  are  requesting  data 
and  information  on  HAP  emissions  from 
process  vessels  and  other  operational 
units  at  coating  manufacturing  facilities 
as  well  as  mass  balance  data  to  help  us 
develop  more  representative  emissions 
factors,  including  factors  specific  to  this 
industry. 

9.  What  Comments  Are  We  Soliciting  on 
the  MACT  Standard  for  Equipment 
Leaks  at  Coating  Manufacturing 
Facilities? 

Equipment  leak  HAP  emissions  from 
coating  manufacturing  were  estimated 
using  die  same  emission  factors  used  for 
organic  chemical  manufacturing 
because  we  lacked  initial  leak  frequency 
data.  Without  industry  specific  leak  rate 
data,  we  have  no  basis  for  using 
anything  other  than  the  AP-42  emission 
factor  for  equipment  leaks.  Therefore, 
we  are  soliciting  initial  leak  frequency 
data  to  help  us  develop  emission  factors 
for  equipment  leaks  in  coating 
manufacturing  operations. 

In  light  of  the  paucity  of  leak  data 
from  coating  manufacturing  operations, 
we  are  considering  providing  an 
alternative  to  compliance  with  the 
HON-equivalent  equipment  leak 
requirements  in  the  proposed  subpart 
HHHHH.  The  alternative  wovdd  reduce 
emissions  beyond  the  floor  level  of 
control  by  requiring  covers  on  all 
process  vessels.  Instead  of  complying 
with  the  leak  detection  and  repair 
LDAR)  program  in  40  CFR  part  63 


subpart  UU,  which  is  similar  to  the 
HON  requirements,  the  owner  or 
operator  would  choose  to  comply  with 
the  MACT  floor  (a  sensory  LDAR 
program  as  required  in  40  CFR  part  63, 
subpart  R)  and  cover  all  open  process 
vessels  at  the  affected  facility  {i.e., 
including  all  vessels  equal  to  or  smaller 
than  250  gallons  that  are  not  subject  to 
the  requirements  for  process  vessels). 
Under  this  alternative,  we  envision  an 
LDAR  work  practice  standard  that 
requires  the  following:  (1)  Performing  a 
monthly  leak  inspection  of  all 
equipment  in  HAP  service,  using 
detection  methods  incorporating  sight, 
soimd,  and  smell;  (2)  inspections  that 
are  conducted  during  periods  when  the 
process  is  operating;  (3)  initial  attempts 
at  repair  are  made  no  later  than  5  days 
after  leak  detection,  and  repairs  be 
completed  within  15  days  of  leak 
detection,  unless  delay  of  repair  is 
allowed  based  on  a  demonstration  that 
repair  in  this  time  period  is  not  feasible; 
and  (4)  all  portable  and  stationary 
process  vessels  with  a  capacity  less  than 
or  equal  to  250  gallons  are  equipped 
with  a  cover  or  lid  that  must  be  in  place 
at  all  times  when  the  vessel  contains  a 
HAP.  The  covers  or  lids  could  be  of 
solid  or  flexible  construction,  provided 
they  stay  in  place.  To  demonstrate 
initial  compliance,  you  would  be 
required  to  maintain  a  log  with  a  list  of 
the  equipment,  a  diagram,  or  some  other 
means  of  identifying  the  number  of 
components  and  their  location,  and  you 
would  be  required  to  note  in  your 
Notification  of  Compliance  Status  diat 
you  have  the  required  covers  for  the 
small  process  vessels.  To  demonstrate 
continuous  compliance,  you  would  be 
required  to  record  in  the  log  the  identity 
of  the  leaking  components  (either 
individually  or  by  area),  the  date  of  leak 
detection,  and  the  date  of  repair,  and 
you  would  be  required  to  sign  the  log 
book  after  each  inspection  to  verify 
completion  and  accuracy.  This 
alternative,  including  both  the  sensory 
LDAR  program  and  &e  requirement  to 
cover  vessels  less  than  250  gallons, 
would  go  in  entry  1.  in  Table  4  as  an 
alternative  work  practice  standard  for 
each  piece  of  equipment  that  is  in 
organic  HAP  service  and  is  not 
described  in  40  CFR  63.1019(c)  through 
(e).  We  are  requesting  information  on 
the  effectiveness  and  cost  of  covering  all 
tanks  less  than  or  equal  to  250  gallons. 
Information  that  would  assist  us  in 
estimating  the  effectiveness  of  this 
alternative  includes  types  of  flexible 
covers  used  by  the  industry,  industry 
practice  of  using  covers  on  small 
vessels,  cost  of  covers,  and  the  typical 
-   number  of  small  process  vessels  relative 


to  the  total  number  of  process  vessels 
(or  relative  to  the  number  of  process 
vessels  greater  than  250  gallons)  at  a 
facility. 

We  are  soliciting  comments  and  data 
on  both  control  alternatives.  Whether 
we  promulgate  one  of  the  two 
alternatives  or  both  alttmatives  will 
depend  on  the  comments  and  data  we 
receive  and  the  results  of  the  regulatory 
impact  analysis. 

10.  What  Comments  Are  We  Soliciting 
on  Coordination  of  MACT  Standards 
Affecting  the  Coating  Industry? 

As  discussed  in  III.H.,  we  recognize 
that  coating  manufacturers  may  have  to 
change  their  production  processes  in 
response  to  demands  for  different 
products  that  will  comply  with  the 
MACT  standards  for  smiace  coating 
application.  We  intend  to  coordinate  the 
promulgation  of  subpart  HHHHH  and 
the  coating  application  rules  to  the 
extent  possible,  recognizing  that  we 
must  promulgate  all  MACT  standards  by 
May  2002.  Therefore,  we  are  soliciting 
comments  on  ways  to  coordinate  the 
timing  of  these  rules. 

11.  What  Comments  Are  We  Soliciting 
on  Wastewater  Standards  for  Organic 
Chemical  Manufacturing? 

Representatives  of  the  chemical 
industry  have  suggested  that  it  would  be 
more  appropriate  to  regulate  wastewater 
streams  containing  mostly  or  entirely 
soluble  HAP  compounds  differently 
than  streams  containing  significant 
amounts  of  partially  soluble 
compounds.  They  have  submitted 
examples  of  wastewater  streams  that  do 
not  volatilize  appreciably  while  in  open 
sewer  lines  en  route  to  the  biological 
treatment  unit,  and  suggest  that  EPA 
either  establish  an  alternative  floor  of 
open  sewer  lines  and  biological 
treatment  for  this  subcategory  of 
wastewater  streams,  or  not  require 
closed  conveyance  for  such  streams. 

We  are  soliciting  comments  and  data 
concerning  wastewater  streams 
containing  only  soluble  HAP  (less  than 
50  ppmw  partially  soluble  HAP)  that 
would  be  subject  to  the  proposed  rule  to 
determine  whether  they  represent  a 
separate  class  of  wastewater  (or 
processes  from  which  the  streams 
originate)  cis  compared  to  HON 
wastewater.  The  data  should  include 
stream  flow  volume,  stream  HAP 
concentrations,  stream  temperature  at 
the  point  of  determination,  control 
option  currently  used  to  treat  the 
stream,  and  whether  the  lines  or  sewer 
system  used  to  convey  the  stream  is 
closed  or  open. 

The  HON  requires  that  the  sewer 
system  conveying  an  affected 
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wastewater  stream  be  closed.  We 
understand  from  the  industry  that  most 
sources  have  complied  with  the  HON  by 
installing  steam  strippers  at  the  process 
so  the  existing  sewer  system  did  not 
have  to  be  retrofitted  down  to  the 
biological  treatment  unit.  We  are 
requesting  owners  and  operators  of 
processes  covered  by  the  proposed  rule 
to  comment  on  the  installation  of  steam 
strippers  at  the  process. 

We  are  also  requesting  information  on 
unit  operations  that  remove  methanol  or 
other  soluble  HAP  from  wastewater  as 
efficiently  as  the  design  steam  stripper 
in  the  HON. 

12.  What  Comments  Are  We  Soliciting 
on  Process  Change  Management? 

We  are  soliciting  information  on 
process  change  management  as  it  relates 
to  title  V  permits.  The  40  CFR  part  70 
regulations  allow  the  soiuce  to  account 
for  operating  scenarios  the  source  owner 
or  operator  reasonably  anticipates  over 
the  source  of  the  permit  term,  without 
need  for  permit  revision  (40  CFR 
70.6(a)(9)).  Change  management  strategy 
is  discussed  in  detail  in  the  preamble  to 
the  promulgated  NESHAP  for 
Pharmaceuticals  Production  (63  FR 
50309.  September  21. 1998).  We  are 
soliciting  comments  on  change 
management  and  especially  change 
management  for  owners  and  operators 
complying  with  the  proposed 
alternative  standard  that  limits  the 
outlet  concentration  of  the  control 
device. 

TV.  Summary  of  Environmental,  Energy, 
and  Economic  Impacts 

A.  Miscellaneous  Organic  Chemical 
Manufacturing 

The  basis  for  the  estimated  impacts 
for  existing  soiuces  subject  to  the 
proposed  NESHAP  is  discussed  in  a 
series  of  memoranda  in  the  docket. 

1.  What  Are  the  Air  Quality  Impacts? 

We  estimated  nationwide  baseline 
HAP  emissions  bom  the  Miscellaneous 
Organic  Chemical  Manufactiuing  source 
category  to  be  44.700  Mg/yr  (49,300 
tons/yr).  We  estimated  that  the 
proposed  standards  in  subpart  FFFF 
will  reduce  HAP  emissions  by  about 
28,000  Mg/yr  (31,000  tons/5rr).  Because 
many  of  the  HAP  emitted  by 
miscellaneous  organic  chemical 
manufactiuing  facilities  are  also  VOC, 
the  proposed  NESHAP  also  will  reduce 
VOC. 

Combustion  of  fuels  in  combustion- 
based  control  devices  and  to  generate 
electricity  and  steam  would  increase 
secondary  emissions  of  CO.  NOx,  SO2, 
and  particulate  matter  less  than  10 


microns  in  diameter  (PMio).  We 
estimate  that  these  emissions  would 
increase  by  about  1,270  Mg/yr  (1.400 
ton/yr).  These  impacts  were  estimated 
assuming  electricity  is  generated  in 
coal-fired  power  plants,  steam  is 
produced  in  natural  gas-fired  industrial 
boilers,  and  natural  gas  is  used  as  the 
auxiliary  fuel  in  incinerators  and  flares. 

2.  What  Are  the  Cost  hnpacts? 

The  cost  impacts  include  the  capital 
cost  to  install  control  devices  and 
monitoring  equipment,  and  include  the 
axmual  costs  involved  in  operating 
control  devices  and  monitoring 
equipment,  implementing  work 
practices,  and  conducting  performance 
tests.  The  annual  cost  impacts  also 
include  the  cost  savings  generated  by 
reducing  the  loss  of  product  or  solvent 
in  the  form  of  emissions.  The  total 
capital  costs  for  existing  sources  are 
estimated  to  be  $122  million,  and  the 
total  annual  costs  for  existing  sources 
are  estimated  to  be  $75  million. 

We  estimate  that  in  the  first  3  years 
after  the  effective  date  of  subpart  FFFF 
that  the  annual  cost  burden  will  average 
$3,200/yr  per  respondent  for 
monitoring,  recordkeeping,  and 
reporting  requirements  for  an  estimated 
251  sources.  Most  of  these  costs  are  for 
new  and  reconstructed  sources  that 
must  be  in  compliance  upon  startup; 
other  costs  are  for  existing  sources  to 
prepare  initial  notifications  and  plans. 
In  the  4th  year  after  the  effective  date, 
existing  facilities  must  begin  to  monitor 
and  record  operating  parameters  to 
comply  with  operating  limits  and 
prepare  compliance  reports,  which  will 
significantly  increase  the  nationwide 
annual  burden. 

We  expect  that  the  actual  compliance 
cost  impacts  of  the  proposed  NESHAP 
will  be  less  than  described  above 
because  of  the  potential  to  use  common 
control  devices,  upgrade  existing 
control  devices,  implement  emissions 
averaging,  or  comply  with  the 
alternative  standard.  Because  the  effect 
of  such  practices  is  highly  site-specific 
and  data  were  unavailable  to  estimate 
how  often  the  lower  cost  compliance  , 
practices  could  be  utilized,  we  could 
not  quantify  the  amount  by  which 
actual  compliance  costs  will  be  reduced. 

3.  What  Are  the  Economic  Impacts? 

The  economic  impact  analysis  shows 
that  the  expected  price  increase  for 
affected  output  would  be  0.5  percent  as 
a  result  of  the  proposed  NESHAP  for 
miscellaneous  organic  chemical 
manufacttirers.  The  expected  change  in 
production  of  affected  output  is  a 
reduction  of  0.3  percent  as  a  result  of 
the  proposed  NESHAP.  There  is  one 


plant  closiue  expected  out  of  the  207 
facilities  affected  by  the  proposed 
NESHAP.  It  should  be  noted  that  the 
baseline  economic  conditions  of  the 
facility  predicted  to  close  affect  the 
closiue  estimate  provided  by  the 
economic  model,  and  that  the  facility 
predicted  to  close  appears  to  have  low 
profitability  levels  currently.  Therefore, 
it  is  likely  that  there  is  no  adverse 
impact  expected  to  occur  for  those 
industries  that  produce  miscellaneous 
organic  chemicals  affected  by  the 
proposed  NESHAP,  such  as  soaps  and 
cleaners,  industrial  organic  chemicals, 
and  agricultiual  chemicals. 

4.  What  Are  the  Nonair  Quality  Health, 
Environmental,  and  Energy  Impacts? 

With  the  assumption  that  overheads 
bom  steam  stripping  will  be  recoverable 
as  material  or  fuel,  no  solid  waste  is 
expected  to  be  generated  from  steam 
stripping  of  wastewater  streams.  No 
solid  waste  is  expected  to  be  generated 
from  controls  of  other  emission  points. 
We  expect  the  overall  energy  demand 
(i.e.,  for  auxiliary  fuel  in  incinerators, 
electricity  generation,  and  steam 
production)  to  increase  by  an  estimated 
8.8  million  gigajoules  per  year  (GJ/yr) 
(8.37  trillion  British  thermal  units  per 
year  (Btu/yr)). 

B.  Miscellaneous  Coating  Manufacturing 

1.  What  Are  the  Air  Quality  Impacts? 

We  estimated  nationwide  baseline 
HAP  emissions  from  the  Miscellaneous 
Coating  Manufacturing  source  category 
to  be  7,800  Mg/yr  (8,600  tons/yr).  We 
estimated  that  the  proposed  standards 
in  subpart  HHHHH  will  reduce  HAP 
emissions  by  about  5,670  Mg/yr  (6,250 
tons/yr).  Because  many  of  the  HAP 
emitted  by  miscellaneous  coating 
manufacturing  facilities  are  also  VOC, 
the  proposed  NESHAP  also  will  reduce 
VOC. 

Combustion  of  fuels  to  generate 
electricity  and  steam  would  increase 
secondary  emissions  of  CO,  NOx.  SO2, 
and  PMio-  We  estimate  that  these 
emissions  would  increase  by  about  34 
Mg/yr  (37  ton/)^).  These  impacts  were 
estimated  assuming  electricity  is 
generated  in  coal-fired  power  plants  and 
steam  is  produced  in  natural  gas-fired 
industrial  boilers. 

2.  What  Are  the  Cost  hnpacts? 

The  cost  impacts  include  the  capital 
cost  to  install  control  devices  and 
monitoring  equipment,  and  it  includes 
the  annual  costs  involved  in  operating 
control  devices  and  monitoring 
equipment,  implementing  work 
practices,  and  conducting  performance 
tests.  The  annual  cost  impacts  also 
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include  the  cost  savings  generated  by 
reducing  the  loss  of  product  or  solvent 
in  the  form  of  emissions.  The  total 
capital  costs  for  existing  sources  are 
estimated  to  be  $57  mUlion.  and  the 
total  annual  costs  for  existing  soiuces 
are  estimated  to  be  $16  million. 

We  estimate  that  in  the  first  3  years 
after  the  effective  date  of  the  proposed 
subpart  HHHHH  that  the  annual  cost 
burden  will  average  $3.500/yr  per 
respondent  for  monitoring, 
recordkeeping,  and  reporting 
requirements  for  an  estimated  129 
sources.  Most  of  these  costs  are  for  new 
and  reconstructed  soiuces  that  must  be 
in  compliance  upon  startup;  other  costs 
are  for  existing  sources  to  prepare  initial 
notifications  and  plans.  In  the  4th  year 
after  the  effective  date,  existing  facilities 
must  begin  to  monitor  and  record 
operating  parameters  to  comply  with 
operating  limits,  and  they  must  prepare 
compliance  reports.  These  activities  will 
significantly  increase  the  nationwide 
armual  burden. 

We  expect  that  the  actual  compliance 
cost  impacts  of  the  proposed  NESHAP 
will  be  less  than  described  above 
because  of  the  potential  to  use  common 
control  devices,  upgrade  existing 
control  devices,  implement  emissions 
averaging,  or  comply  vrith  the  preset 
temperatiue  limits  for  condensers. 
Because  the  effect  of  such  practices  is 
highly  site-specific  and  data  were 
imavailable  to  estimate  how  often  the 
lower  cost  compliance  practices  could 
be  utilized,  we  could  not  quantify  the 
amount  by  which  actual  compliance 
costs  will  be  reduced. 

3.  What  Are  the  Economic  Impacts? 

The  economic  impact  analysis  shows 
that  the  expected  price  increase  for 
affected  output  would  be  0.3  percent  as 
a  result  of  the  proposed  NESHAP  for 
miscellaneous  coating  manufactiuers. 
The  expected  change  in  production  of 
affected  output  is  a  reduction  of  0.1 
percent  as  a  result  of  the  proposed 
NESHAP.  There  is  one  plant  closure 
expected  out  of  the  127  facilities 
affected  by  the  proposed  NESHAP.  ft 
should  be  noted  that  the  baseline 
economic  conditions  of  the  facility         ^ 
predicted  to  close  affect  the  closure 
estimate  provided  by  the  economic 
model,  and  that  the  facility  predicted  to 
close  appears  to  have  low  profitability 
levels  ciurently.  Therefore,  U  is  likely 
that  there  is  no  adverse  impact  expected 
to  occur  for  those  industries  that 
produce  output  affected  by  the  proposed 
NESHAP.  such  as  paints,  inks,  and 
adhesives. 


4.  What  Are  the  Nonair  Quality  Health, 
Environmental,  and  Energy  Impacts? 

We  do  not  expect  solid  waste  to  be 
generated  from  controlling  HAP 
emissions  from  miscellaneous  coating 
manufacturing  facilities.  If  a  facility 
elects  to  control  wastewater  using  a 
steam  stripper,  we  expect  that 
overheads  from  steam  stripping  will  be 
recoverable  as  material  or  fuel,  and  that 
no  solid  waste  would  be  generated.  No 
solid  waste  is  expected  to  be  generated 
from  controls  of  other  emission  points. 

We  expect  the  overdl  energy  demand 
(i.e.,  for  electricity  generation  and  steam 
production)  to  increase  by  an  estimated 
43,200  GJ/yr  (41.0  billion  Btu/yr). 

V.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planrung  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pxusuant  to  the  terms  of  Executive 
Order  12866,  the  EPA  has  submitted 
this  action  to  OMB  for  review.  Changes 
made  in  response  to  suggestions  or 
recommendations  from  OMB  will  be 
documented  and  included  in  the  public 
record. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 


include  regidations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent." 

Today's  proposed  rules  do  not  have 
federalism  implications.  They  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  because  State 
and  local  governments  do  not  own  or 
operate  any  sources  that  would  be 
subject  to  the  proposed  NESHAP.  Thus, 
the  requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  the 
proposed  NESHAP. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6.  2000),  requires  EPA 
to  develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regvdatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  are  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

The  proposed  rules  do  not  have  tribal 
implications.  They  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
No  tribal  governments  own  or  operate 
miscellaneous  organic  chemical 
manufacturing  process  imits  or 
miscellaneous  coating  operations.  Thus, 
Executive  Order  13175  does  not  apply 
to  these  proposed  rules. 

D.  Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23. 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
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EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  that  EPA 
considered. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  Today's 
proposed  NESHAP  are  not  subject  to  the 
Executive  Order  because  they  are  based 
on  technology  performance,  not  health 
or  safety  risks.  Furthermore,  the 
proposed  NESHAP  have  been 
determined  not  to  be  "economically 
significant"  as  defined  in  Executive 
Order  12866. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least-costly,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 


officials  of  affected  small  govenunents 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  the 
proposed  NESHAP  do  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  The  maximum  total  annual 
costs  of  the  Miscellaneous  Organic 
Chemical  Manufacturing  and  the 
Miscellaneous  Coating  Manufacturing 
NESHAP  for  any  year  have  been 
estimated  to  be  less  than  $75  million 
and  $16  million,  respectively.  Thus, 
today's  proposed  NESHAP  are  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA.  In  addition, 
EPA  has  determined  that  the  proposed' 
NESHAP  contain  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  they  contain  no  requirements 
that  apply  to  such  governments  or 
impose  obligations  upon  them. 
Therefore,  today's  proposed  NESHAP 
are  not  subject  to  the  requirements  of 
section  203  of  the  UMRA. 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procediu-e  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  subparts  FFFF  and 
HHHHH  on  small  entities,  small  entity 
is  defined  as:  (1)  A  small  business 
ranging  from  up  to  500  employees  to  up 
to  1,000  employees,  depending  on  the 
NAICS  code,  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  The  table  below 
presents  the  threshold  for  small 
businesses  by  NAICS  code. 


Maximum 

number  of 

employees 

Category 

NAICS  codes 

to  be 

considered 

a  small 

tHiSiness 

Manufac- 

325110,325120 

1000 

turing.     . 

325193.  325199 
325212,  325221 
325222,325311 

325132,  325192 

750 

325211,325411 

325412,325611 

325920 

325191,325312 

500 

325314,  325320 

325413,  325414 

325510.  325520 

325612.  325613 

325620,  325910 

325991.325992 

325998 

After  considering  the  economic 
impacts  of  today's  proposed  subparts 
FFFF  and  HHHHH  on  small  entities,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

In  accordance  with  the  RFA,  EPA 
conducted  an  assessment  of  the 
proposed  standards  on  small  businesses 
within  the  industries  affected  by  the 
proposed  NESHAP.  Based  on  SBA  size 
definitions  for  the  affected  industries 
and  reported  sales  and  employment  data 
for  the  Miscellaneous  Coating 
Manufacturing  source  category,  EPA 
identified  as  small  businesses  32  of  the 
58  companies  owning  affected  coating 
manufacturing  facilities.  This 
constitutes  55  percent  of  the  affected 
businesses.  AlUiough  small  businesses 
represent  55  percent  of  the  companies 
within  the  source  category,  they  are 
expected  to  incur  24  percent  of  the  total 
industry  compliance  costs  of  $16 
million.  According  to  EPA's  economic 
assessment,  there  are  two  small  firms 
with  compliance  costs  equal  to  or 
greater  than  3  percent  of  their  sales.  In 
addition,  there  are  five  small  firms  with 
cost-to-sales  ratios  between  1  and  3 
percent. 

An  economic  impact  analysis  was 
performed  to  estimate  the  changes  in 
product  price  and  production  quantities 
for  the  firms  affected  by  the  proposed 
subpart  HHHHH.  The  analysis  shows 
that  of  the  70  facilities  owned  by 
affected  small  firms,  one  is  expected  to 
shut  down  after  the  implementation  of 
the  proposed  NESHAP. 

The  baseline  economic  condition  of 
the  facility  predicted  to  close  affects  the 
closure  estimate  provided  by  the 
economic  model.  Facilities  that  are 
already  experiencing  adverse  economic 
conditions  will  be  more  severely 
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impacted  than  those  that  are  not.  Our 
analysis  indicates  that  the  facility 
predicted  to  close  currently  has  low 
profitability  levels. 

As  for  the  Miscellaneous  Organic 
Chemical  Manufacturing  source 
category,  based  on  SBA  size  definitions 
for  the  affected  industries  and  reported 
sales  and  employment  data.  EPA 
identified  as  small  businesses  27  of  the 
113  companies  owning  affected 
miscellaneous  organic  chemical 
manufacturing  facilities.  This 
constitutes  24  percent  of  the  affected 
businesses.  Although  small  businesses 
represent  24  percent  of  the  companies 
within  the  source  category,  they  are 
expected  to  incvu'  6  percent  of  the  total 
industry  compliance  costs  of  $75 
million.  According  to  EPA's  economic 
assessment,  there  is  one  small  firm  with 
compliance  costs  equal  to  or  greater 
than  3  percent  of  their  sales.  In  addition, 
there  are  three  small  firms  with  cost-to- 
sales  ratios  between  1  and  3  percent. 

An  economic  impact  analysis  was 
performed  to  estimate  the  changes  in 
product  price  and  production  quantities 
for  the  firms  affected  by  the  proposed 
subpart  FFFF.  The  analysis  shows  that 
of  the  49  facilities  owned  by  affected 
small  firms,  one  is  expected  to  shut 
down  after  the  implementation  of  the 
proposed  NESHAP. 

It  should  be  noted  that  the  baseline 
economic  condition  of  the  facility 
predicted  to  close  affects  the  closure 
estimate  provided  by  the  economic 
model,  i.e.,  facilities  which  are  already 
experiencing  adverse  economic 
conditions  will  be  more  severely 
impacted  than  those  that  are  not.  and 
that  the  facility  predicted  to  close 
appears  to  have  low  profitability  levels 
piurently. 

I   In  summary,  this  action  will  affect  59 
companies,  out  of  171  affected 
companies,  owning  coating  and  organic 
chemical  manufacturing  facilities  as 
small  businesses.  Small  firms  will  incur 
approximately  $8.3  million  of  the  total 
industry  compliance  costs  of  $91 
million.  A  total  of  three  small  firms  will 
have  compliance  costs  equal  to  or 
greater  than  3  percent  of  their  sales,  and 
eight  small  firms  will  have  cost-to-sales 
ratios  between  1  and  3  percent.  Two 
facilities  owned  by  affected  small  firms 
are  expected  to  shut  down  after  the 
implementation  of  this  action. 

Although  the  proposed  NESHAP  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  EPA  nonetheless  has  tried  to 
limit  the  impact  of  the  proposed 
NESHAP  on  small  entities.  We  have 
worked  closely  with  the  National  Paint 
and  Coatings  Association,  the  National 
,  \ssociation  of  Printing  Ink 


Manufoctiirers,  the  Adhesives  and 
Sealants  Council,  the  American 
Chemical  Council,  and  the  Synthetic 
Organic  Chemical  Manu&cturers 
Association.  These  trade  organizations, 
which  represent  the  majority  of  facihties 
covered  by  these  subparts,  have 
represented  their  rbembers  at 
stakeholder  meetings  throughout  the 
standards  development  process.  We 
worked  with  the  coating  manufactiuers 
to  minimize  the  overlap  of  MACT 
standards  and  coordinate  subpart 
HHHHH  with  MACT  standards  for 
coating  applications.  We  worked  with 
the  small  chemical  manufacturers  to 
develop  a  format  for  the  process  vent 
standard  that  is  reasonable  for  the 
production  of  chemicals  using  batch 
processing  in  nondedicated  equipment. 
We  provide  several  alternative  ways  to 
comply  with  the  standards  to  allow  as 
much  flexibility  as  possible.  Emissions 
averaging  and  the  pollution  prevention 
alternative  standarids  help  those  small 
entities  that  have  been  proactive  in 
reducing  their  HAP  emissions  and 
usage,  respectively.  Another  alternative 
standard  requires  the  outlet 
concentration  of  the  control  device  to  be 
less  than  20  ppmv.  Under  this 
alternative,  recordkeeping  and  reporting 
requirements  are  greatly  reduced.  In 
addition,  we  have  included  in  the 
preamble  guidance  for  Part  70 
requirements  to  minimize  Title  V  permit 
modifications  for  owners  and  operators 
that  make  frequent  changes  to  their 
processes.  We  continue  to  be  interested 
in  the  potential  impacts  of  the  proposed 
NESHAP  on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  NESHAP 
will  be  submitted  for  approval  to  OMB 
imder  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  The  EPA  has 
prepared  two  ICR  docxunents  (ICR  Nos. 
1969.01  and  1971.01),  one  for  proposed 
subpart  FFFF  and  the  other  for  proposed 
subpart  HHHHH,  and  copies  may  be 
obtained  from  Sandy  Farmer  by  mail  at 
the  Office  of  Environmental 
Information,  Collection  Strategies 
Division  (2822),  U.S.  EPA,  1200 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20460,  by  email  at 
fanner.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  Copies  may  also  be 
downloaded  off  the  internet  at  http:// 
www.epa.gov/icT.  The  information 
requirements  are  not  effective  imtil 
OMB  approves  them. 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 


NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  standards.  These 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  EPA 
pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  EPA's  policies 
set  forth  in  40  CFR  part  2,  subpart  B. 

Both  proposed  NESHAP  would 
require  maintenance  inspections  of  the 
control  devices  but  would  not  require 
any  notifications  or  reports  beyond 
those  required  by  the  General 
Provisions.  The  recordkeeping 
requirements  require  only  the  specific 
information  needed  to  determine 
compliance. 

The  average  annual  monitoring, 
reporting,  and  recordkeeping  burden  per 
respondent  for  these  collections 
(averaged  over  the  first  3  years  after  the 
effective  date  of  the  NESHAP)  is 
estimated  to  be  72  labor  hours  per  year 
at  a  cost  of  $3,200  for  proposed  subpart 
FFFF,  and  79  labor  hours  per  year  at  a 
cost  of  $3,500  for  proposed  subpart 
HHHHH.  These  estimates  include  one- 
time submissions  of  notifications  and 
precompliance  reports;  preparation  of  a 
startup,  shutdown,  and  malfunction 
plan  with  semiannual  reports  for  any 
event  when  the  procediu^s  in  the  plan 
were  not  followed;  preparation  of 
semiannual  compliance  reports;  and 
recordkeeping.  Total  annualized  capital/ 
startup  costs  associated  with  the 
monitoring  requirements  for  the  3-year 
period  of  the  ICR  are  estimated  at 
$256,000/yr  for  proposed  subpart  FFFF 
and  $10,000/yr  for  proposed  subpart 
HHHHH.  Average  operation  and 
maintenance  costs  associated  with  the 
monitoring  requirements  for  the  3 -year 
period  are  estimated  at  $92,000/yr  for 
proposed  subpart  FFFF  and  $34,000/yr 
for  proposed  subpart  HHHHH.  t 

Bimien  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
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information;  and  transmit  or  otherwise 
disclose  the  infonnation. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  infonnation 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPAs  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
acciuacy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division;  U.S.  EPA  (2822); 
1200  Pennsylvania  Ave.,  N.W., 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  St.,  NW..  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA.  "  Include  the  ICR 
nimiber  in  any  correspondence.  Since 
OMB  is  required  to  make  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  April  4,  2002.  a  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  by  May  6,  2002. 
The  final  rule  wrill  respond  to  any  OMB 
or  public  comment  oa  the  information 
requirements  contained  in  this  proposal. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Pub.  L.  104-113) 
(15  U.S.C.  272  note)  directs  EPA  to  use 
volimtary  consensus  standards  in  their 
regulatory  and  procurement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  developed  or  adopted  by  one 
or  more  voluntary  consensus  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  aimual  reports  to 
OMB,  with  explanations  when  an 
agency  does  not  use  available  and 
applicable  voluntary  consensus 
standards. 

This  proposed  rulemaking  involves 
technical  standards.  The  EPA  proposes 
in  this  rule  to  use  EPA  Methods  1,  lA. 
2.  2A.  2C.  2D,  2G,  2F,  3,  3A.  3B.  4.  15, 
18.  25,  25A,  305.  316,  320.  624.  625. 
1624. 1625,  8260,  and  8270.  Consistent 
with  the  NTTAA.  the  EPA  conducted 
searches  to  identify  voluntary  consensus 
standards  in  addition  to  these  EPA 
methods.  The  search  and  review  results 
have  been  documented  and  placed  in 
the  docket  for  these  NESHAP  (Docket 


A-96-04).  The  search  for  emissions 
monitoring  procedures  for  measiuing 
emissions  of  the  HAP  or  surrogates 
subject  to  emission  limitations  in  these 
NESHAP  identified  19  voluntary 
consensus  standards  that  appeared  to 
have  possible  use  in  lieu  of  EPA 
standard  reference  methods.  However, 
after  reviewing  the  available  standards, 
EPA  determined  that  13  of  the  candidate 
consensus  standards  would  not  be 
practical  due  to  lack  of  equivalency, 
documentation,  and  validation  data. 
The  13  standards  are:  ASME  C00031  or 
Performance  Test  Code  19-10-1981, 
ASTM  D3154-91  (1995).  ASTM  D3464- 
96.  ASTM  D3796-90  (1998),  ASTM 
D5835-95.  ASTM  D6060-96,  ASTM 
E337-84  (Reapproved  1996).  CAN/CSA 
Z2232.2-M-86.  European  Norm  (EN) 
12619  (1999).  EN  1911-1.2.3  (1998).  ISO 
9096:1992.  ISO  10396:1993.  and  ISO 
10780:1994.  Of  the  six  remaining 
candidate  consensus  standards,  the 
following  five  are  under  development  or 
under  EPA  review:  ASME/BSR  MFC 
12M.  ASME/BSR  MFC  13m.  ASTM 
D5790-95  (1995).  ISO/DIS  12039.  and 
ISO/FDIS  14965.  The  EPA  plans  to 
follow,  review,  and  consider  adopting 
these  candidate  consensus  standards 
after  their  development  and  further 
review  by  EPA  is  completed. 

One  consensus  standard,  ASTM 
D6420-99.  Standard  Test  Method  for 
Determination  of  Gaseous  Organic 
Compoimds  by  Direct  Interface  Gas 
Chromatography-Mass  Spectrometry 
(GC/MS).  is  appropriate  in  the  cases 
described  below  for  inclusion  in  these 
NESHAP  in  addition  to  the  currently 
available  EPA  Method  18  codified  at  40 
CFR  part  60.  appendix  A.  Similar  to 
EPA's  performance  based  Method  18. 
ASTM  D64  20-99  is  also  a  performance 
based  method  for  measurement  of 
gaseous  organic  compoimds.  However. 
ASTM  D642(>-99  was  written  to  support 
the  specific  use  of  highly  portable  and 
automated  GC/MS.  While  offering 
advantages  over  the  traditional  Method 
18.  the  ASTM  method  does  allow  some 
less  stringent  criteria  for  accepting  GC/ 
MS  results  than  required  by  Method  18. 
Therefore.  ASTM  D642a-99  (Docket  A- 
96-04)  is  a  suitable  alternative  to 
Method  18  where  the  target 
compoimd(s)  are  those  listed  in  Section 
1.1  of  ASTM  D6420-99  (Docket  citation 
of  table);  and  the  target  concentration  is 
between  150  ppb(v)  and  100  ppm(v). 

For  target  compoimd(s)  not  listed  in 
Table  1.1  of  ASTM  D6420-99,  but 
potentially  detected  by  mass 
spectrometry,  the  regulation  specifies 
that  the  additional  system  continuing 
calibration  check  after  each  run,  as 
detailed  in  Section  10.5.3  of  the  ASTM 
method,  must  be  followed,  met. 


documented,  and  submitted  with  the 
data  report  even  if  there  is  no  moisture 
condenser  used  or  the  compound  is  not 
considered  water  soluble. 

As  a  result.  EPA  proposes  to 
incorporate  by  reference  (IBR)  ASTM 
6420-99  into  40  CFR  63.14  for   ^^ 
application  with  these  subparts  FFFF 
and  HHHHH  of  part  63.  The  EPA  vrill 
also  cite  Method  18  as  a  gas 
chromatography  (GC)  option  in  addition 
to  ASTM  D6420-99.  This  will  allow  the 
continued  use  of  other  GC 
configurations. 

The  EPA  takes  comment  on  proposed 
compliance  demonstration  requirements 
proposed  in  this  proposed  rulemaking 
and  specifically  invites  the  public  to 
identify  potentially-applicable 
volimtary  consensus  standards. 
Commenters  should  also  explain  why 
this  regulation  should  adopt  these 
volimtary  consensus  standards  in  lieu  of 
EPA's  standards.  Emission  test  methods 
and  performance  specifications 
submitted  for  evaluation  should  be 
accompanied  with  a  basis  for  the 
recommendation,  including  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (for 
other  than  Method  301.  40  CFR  part  63, 
appendix  A,  was  used). 

Table  9  of  the  proposed  subpart  FFFF 
and  Table  8  of  the  proposed  subpart 
HHHHH  list  the  EPA  testing  methods 
and  performance  standards  included  in 
the  proposed  regulations.  Most  of  the 
standards  have  been  used  by  States  and 
industry  for  more  than  10  years. 
Nevertheless,  under  §  63.7(f).  the 
proposal  also  allows  any  State  or  source 
to  apply  to  EPA  for  permission  to  use 
an  alternative  method  in  place  of  any  of 
the  EPA  testing  methods  or  performance 
standards  listed  in  the  proposed 
NESHAP. 

I.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Afiect  Energy  Supply, 
Distribution  or  Use 

These  rules  are  not  subject  to 
Executive  Order  13211,  (66  FR  28355, 
May  22.  2001)  because  they  are  not 
significant  regulatory  actions  imder 
Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances,  Intergovenunental  relations. 
Reporting  and  recordkeeping 
requirements. 
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Dated:  February  20,  2002. 
Oiristine  Todd  Whitman, 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40.  chapter  I,  part  63,  of 
the  Code  of  the  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— [AMENDED] 

1 .  The  authority  citation  for  part  63 
c?)ntinues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  FFFF  to  read  as  follows: 

Subpart  FFFF— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Miscellaneous  Organic  Chemical 
Manufacturing 

Sec. 

What  this  Subpart  Covers 

63.2430    What  is  the  purpose  of  this 

subpart? 
63.2435    Am  I  subject  to  the  requirements  in 

this  subpart? 
63.2440    What  parts  of  my  plant  does  this 

subpart  cover? 
63.2445    When  do  I  have  to  comply  with 

this  subpart? 

Emission  Limitations  and  Work  Practice 
Standards 

2450    What  emission  limitations  and 
work  practice  standards  must  I  meet? 

General  Compliance  Requirements 

63.2455    What  are  my  general  requirements 
for  complying  with  this  subpart? 

Testing  and  Initial  Compliance 
Requirements 

Q3.2460    How  do  I  determine  whether  vent 

streams  and  wastewater  streams  meet  the 

applicability  criteria? 
^.2465    By  what  date  must  I  conduct 

performance  tests  or  other  initial 

compliance  demonstrations? 
03.2470    What  performance  tests,  design 

evaluations,  and  other  procedures  must 

I  use? 
d3.2475    What  are  my  monitoring  device 

installation,  operation,  and  maintenance 

requirements? 
63.2480    How  do  I  demonstrate  initial 

compliance  with  the  emission 

limitations  and  work  practice  standards? 

Continuous  Compliance  Requirements 

63.2485    How  do  I  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.2490    How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations  and  work  practice  standards? 

Alternative  Means  of  Compliance 

63.2495    How  do  I  comply  with  the 
pollution  prevention  standard? 

63.2500    How  do  I  comply  with  emissions 
averaging? 

^.2505    How  do  I  comply  with  the 
alternative  standard? 


T 


63.2510    How  may  I  transfer  wastewater  to 
a  treatment  unit  that  I  do  not  own  or 
operate? 

Notifications,  Reports,  and  Records 

63.2515    What  notifications  must  I  submit 

and  when? 
63.2520    What  reports  must  I  submit  and 

when? 
63.2525     What  records  must  I  keep? 
63.2530    In  what  form  and  how  long  must  I 

keep  my  records? 

Other  Requirements  and  Information 

63.2535    What  compliance  options  do  I  have 

if  part  of  my  plant  is  subject  to  both  this 

subpart  and  another  subpart? 
63.2540    What  parts  of  the  General 

Provisions  apply  to  me? 
63.2545    Who  implements  and  enforces  this 

subpart? 
63.2550    What  definitions  apply  to  this 

subpart? 

Tables  to  Subpart  FFFF  of  Part  63 

Table  1  to  Subpart  FFFF— Emission 

Limitations  and  Work  Practice  Standards 
for  Continuous  Process  Vents 

Table  2  to  Subpart  FFFF— Emission 

Limitations  and  Work  Practice  Standards 
for  Batch  Process  Vents 

Table  3  to  Subpart  FFFF— Emission 

Limitations  and  Work  Practice  Standards 
for  Wastewater  Streams,  Waste 
Management  Units,  and  Liquid  Streams 
in  Open  Systems  Within  an  MCPU 

Table  4  to  Subpart  FFFF— Emission 

Limitations  and  Work  Practice  Standards 
for  Storage  Tanks 

Table  5  to  Subpart  FFFF^Work  Practice 
Standards  for  Equipment  Leaks,  Closed- 
Vent  Systems,  and  Heat  Exchange 
Systems 

Table  6  to  Subpart  FFFF— Emission 

Limitations  and  Work  Practice  Standards 
for  Transfer  Operations 

Table  7  to  Subpart  FFFF— Emission 
Limitations  for  Halogenated  Vent 
Streams  that  are  Controlled  with  a 
Combustion  Device 

Table  8  to  Subpart  FFFF— Operating  Limits 
and  Work  Practice  Standards  for  Control 
Devices,  Recovery  Devices,  and 
Wastewater  Treatment  Units 

Table  9  to  Subpart  FFFF — Requirements  for 
Performance  Tests 

Table  10  to  Subpart  FFFF— Initial 

Compliance  With  Emission  Limitations 
and  Work  Practice  Standards  for 
Continuous  Process  Vents 

Table  11  to  Subpart  FFFF— Initial 

Compli&nce  With  Emission  Limitations 
and  Work  Practice  Standards  for  Batch 
Process  Vents 

Table  12  to  Subpart  FFFF— Initial 

Compliance  With  Emission  Limitations 
and  Work  Practice  Standards  for 
Wastewater  Streams,  Waste  Management 
Units,  and  Liquid  Streams  in  Open 
Systems  Within  an  MCPU 

Table  13  to  Subpart  FFFF— Initial 

Compliance  With  Emission  Limitations 
and  Work  Practice  Standards  for  Storage 
Tanks 

Table  14  to  Subpart  FFFF-^nitial 
Compliance  With  Work  Practice 
Standards  for  Equipment  Leaks,  Closed- 


Vent  Systems,  and  Heat  Exchange 

Systems 
Table  15  to  Subpart  FFPF— Initial 

Compliance  With  Emission  Limitations 

and  Work  Practice  Standards  for  Transfer 

Operations 
Table  16  to  Subpart  FFFF— Initial 

Compliance  With  Emission  Limitations 

for  Halogenated  Vent  Streams  Controlled 

with  a  Combustion  Device 
Table  17  to  Subpart  FFFF— Continuous 

Compliance  with  Emission  Limitations 
Table  18  to  Subpart  FFFF— Continuous 

Compliance  with  Operating  Limits 
Table  19  to  Subpart  FFFF— Continuous 

Compliance  with  Work  Practice 

Standards 
Table  20  to  Subpart  FFFF— Requirements  Tor 

Reports 
Table  21  to  Subpart  FFFF— Applicability  of 
^         General  Provisions  to  Subpart  FFFF 

Subpart  FFFF— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Miscellaneous  Organic  Chemical 
Manufacturing 


What  this  Subpart  Covers 

§  63.2430    What  is  the  purpose  of  this 
8ut>part? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  miscellaneous 
organic  chemical  manufacturing.  This 
subpart  also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  the  emission 
limitations  and  work  practice  standards. 

§  63.2435    Am  I  subject  to  the  requirements 
in  this  sut>part? 

(a)  You  are  subject  to  the 
requirements  in  this  subpart  if  you  owm 
or  operate  miscellaneous  organic 
chemical  mcuiufacturing  process  units 
(MCPU)  that  are  located  at,  or  are  part 
of,  a  major  soiuce  of  hazardous  air 
pollutants  (HAP)  emissions  as  defined 
in  section  112(a)  of  the  Clean  Air  Act 
(CAA). 

(b)  An  MCPU  includes  equipment 
necessary  to  operate  a  miscellaneous 
organic  chemical  manufacturing 
process,  as  defined  in  §  63.2550.  that 
satisfies  all  of  the  conditions  specified 
in  paragraphs  (b)(1)  through  (3)  of  this 
section.  An  MCPU  also  includes  any 
associated  storage  tanks  for  feedstocks 
and  recovered  solvents;  equipment  in 
open  systems  that  is  used  to  convey  or 
store  water  having  the  same 
concentration  and  flow  characteristics 
as  wastewater;  and  components  such  as 
pumps,  compressors,  agitators,  pressure 
relief  devices,  sampling  connection 
systems,  open-ended  valves  or  lines, 
valves,  connectors,  and  instrumentation 
systems  that  are  used  to  manufacture 
any  material  or  family  of  materials 
described  in  paragraphs  (b)(l)(i)  through 
(v)  of  this  section.  You  must  assign 
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storage  tanks  to  the  MCPU  according  to 
the  provisions  contained  in  §63. 2440(c) 

(1)  The  material  or  family  of  materials 
is  described  in  paragraph  {b)(l)(i).  (ii). 
(iii).  (iv),  or  (v)  of  this  section. 

(i)  An  organic  chemical  or  chemicals 
classified  in  SIC  code  282,  283.  284. 
285,  286,  287,  289,  or  386. except  as 
provided  In  paragraph  {c)(3)  of  this 
section. 

(ii)  An  organic  chemical  or  chemicals 
classified  in  NAICS  Code  3251,  3252, 
3253, 3254, 3255.  3256,  or  3259, except 
for  NAICS  Codes  325351  and  325181 
and  as  provided  in  paragraph  (c)(3)  of 
this  section. 

(iii)  Quaternary  ammonium 
compounds  and  ammonium  sulfate 
produced  with  caprolactam. 

(iv)  Hydrazine. 

(v)  Organic  solvents  recovered  using 
nondedicated  solvent  recovery  devices. 

(2)  It  processes,  uses,  or  produces 

HAP. 

(3)  Except  for  process  vents  from 
batch  operations  within  a  chemical 
manufacturing  process  unit  (CMPU).  as 
identified  in  §  63.100(j)(4).  it  is  not  part 
of  an  affected  source  under  another 
subpart  of  this  part  63.  For  this 
situation,  the  MCPU  is  the  same  as  the 
CMPU  as  defined  in  §  63.100.  For  these 
MCPU.  you  are  subject  only  to  the 
requirements  for  batch  process  vents  in 
this  subpart. 

(c)  The  requirements  in  this  subpart 
do  not  apply  to  the  operations  specified 
in  paragraphs  (c)(1).  (2).  and  (3)  of  this 
section. 

(1)  Research  and  development 
facilities,  as  defined  in  section  112(c)(7) 
oftheCAA. 

(2)  Any  MCPU  that  manufactures 
ammonium  sulfate  as  a  by-product,  if 
the  slxirry  entering  the  by-product 
manufoctiiring  process  contains  50  parts 
per  miUion  by  weight  (ppmw)  HAP  or 
less  (or  10  ppmw  benzene  or  less).  You 
must  retain  information,  data,  and 
analysis  to  document  the  HAP 
concentration  in  the  entering  slurry  in 
order  to  claim  this  exemption. 

(3)  The  production  of  coatings 
including,  but  not  limited  to,  inks, 
paints,  and  adhesives  that  are 
manufactured  solely  by  mixing  and  that 
are  part  of  an  affected  source  under 
subpart  HHHHH  of  this  part  63. 

$63.2440    What  parts  of  my  plant  do  ttw 
raquirvmant*  in  ttiis  subpart  cover? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  or  existing  miscellaneous 
organic  chemical  manufacturing 
affected  source. 

(b)  The  miscellaneous  organic 
chemical  manufacturing  affected  source 
is  the  facilitywide  collection  of  MCPU 
and  associated  ancillary  equipment 


such  as  heat  exchange  systems,  wraste 
water  and  waste  management  units,  and 
transfer  operations  that  are  associated 
with  manufacturing  materials  described 
in  §  63.2435(b)(1). 

(c)  You  must  consider  storage  tanks  to 
be  part  of  the  MCPU  if  either  the  input 
to  the  storage  tank  frt)m  the 
miscellaneous  organic  chemical 
manufact\iring  process  (either  directly 
or  through  other  storage  tanks  assigned 
to  the  MCPU)  is  greater  than  or  equal  to 
the  input  from  any  other  process,  or  the 
output  from  the  storage  tank  to  the 
miscellaneous  organic  chemical 
manufacturing  process  (either  directly 
or  through  other  storage  tanks  assigned 
to  the  MCPU)  is  greater  than  or  equal  to 
the  output  to  any  other  process.  If  the 
greatest  input  to  and/or  output  from  a 
shared  storage  tank  is  the  same  for  two 
or  more  processes,  including  at  least  one 
miscellaneous  organic  chemical 
manufacturing  process,  you  may  assign 
the  storage  tank  to  any  process  unit  that 
has  the  greatest  input  or  output.  If  the 
use  varies  from  year  to  year,  then  you 
must  base  the  determination  on  the 
utilization  that  occurred  during  the  year 
preceding  [date  of  publication  of  final 
rule]  or,  if  the  storage  tank  was  not  in 
operation  dvuing  that  year,  you  must 
base  the  use  on  the  expected  use  for  the 
first  5-year  period  after  startup.  You 
must  include  the  determination  in  the 
Notification  of  Compliance  Status 
specified  in  §  63.2515(e). 

(d)  An  affected  source  is  a  new 
affected  source  if  you  commenced 
construction  of  the  affected  source  after 
April  4.  2002,  and  you  meet  the 
applicability  criteria  at  the  time  you 
commenced  construction. 

(e)  An  MCPU  dedicated  to 
manufacturing  a  single  material  (or 
concurrent  production  of  multiple 
materials)  is  a  new  affected  source  if  the 
MCPU  has  the  potential  to  emit  10  tons 
per  year  of  any  one  HAP  or  25  tons  per 
year  of  combined  HAP,  and  you 
commenced  construction  of  the  MCPU 
after  April  4,  2002. 

(f)  An  affected  source  is  reconstructed 
if  you  commenced  reconstruction  as 
defined  in  §  63.2  after  April  4,  2002, 
except  that  the  phrase  "affected  or 
previously  unaffected  stationary  source' 
in  §  63.2  shall  mean  "affected  source" 
for  the  purposes  of  this  subpart. 

(g)  An  MCPU  that  is  a  major  source 
in  and  by  itself  and  is  dedicated  to 
manufacturing  a  single  material  (or 
conciurent  production  of  multiple 
materials)  is  reconstructed  if  you 
commenced  reconstruction  as  defined 
in  §  63.2  after  April  4,  2002.  except  that 
the  phrase  "affected  or  previously 
unaffected  stationary  source"  in  §63.2 


means  "MCPU"  for  the  purposes  of  this 
subpart. 

(h)  An  MCPU  that  is  also  a  CMPU 
imder  §  63.100  is  reconstructed  for  the 
purposes  of  this  subpart  if,  and  oiUy  if, 
the  CMPU  meets  the  requirements  for 
reconstruction  in  §63.100(1)(2). 

(i)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 

S  63.2445    Wtian  do  I  have  to  comply  with 
this  subpart? 

(a)  If  you  have  a  new  or  reconstructed 
affected  source,  you  must  comply  with 
this  subpart  according  to  the 
requirements  in  paragraphs  (a)(1)  and 
(2)  of  this  section. 

(1)  ff  you  startup  your  new  or 
reconstructed  affected  source  before  the 
effective  date  of  this  subpart,  then  you 
must  comply  with  the  requirements  for 
new  and  reconstructed  sources  in  this 
subpart  no  later  than  the  effective  date 
of  the  subpart. 

(2)  If  you  startup  your  new  or 
reconstructed  affected  source  after  the 
effective  date  of  this  subpart,  then  you 
must  comply  with  the  requirements  for 
new  and  reconstructed  sources  in  this 
subpart  upon  startup  of  yoiu  affected 
source. 

(b)  If  you  have  an  existing  affected 
source  on  the  effective  date,  you  must 
comply  with  the  requirements  for 
existing  sources  in  this  subpart  no  later 
than  the  date  3  years  after  the  effective 
date  of  this  subpart.  If  you  add 
equipment  to  your  existing  affected 
source  after  the  effective  date  and  before 
the  date  3  years  after  the  effective  date, 
you  must  comply  with  the  requirements 
for  existing  sources  in  this  subpart  no 
later  than  the  date  3  years  after  the 
effective  date  of  this  subpart  for  the 
added  equipment. 

(c)  If  you  add  equipment  to  your 
existing  affected  source  after  the  date  3 
years  after  the  effective  date,  you  must 
comply  with  the  requirements  for 
existing  sources  in  this  subpart  upon 
startup  of  the  added  equipment. 

(d)  If  you  have  an  area  source  that 
increases  its  emissions  or  its  potential  to 
emit  such  that  it  becomes  a  major  source 
of  HAP,  you  must  comply  with  the 
requirements  in  paragraphs  (d)(1)  and 

'    (2)  of  this  section. 

(1)  Any  portion  of  the  existing  facility 
that  is  a  new  affected  source  or  a 
reconstructed  source  must  be  in 
compliance  with  the  requirements  for 
new  and  reconstructed  sources  in  this 
subpart  upon  startup. 

(2)  All  other  parts  of  the  source  must 
be  in  compliance  with  the  requiraments 
for  existing  sources  in  this  subpart  by 
the  date  1  year  after  the  date  the  area 
source  becomes  a  major  soiuce. 
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(e)  You  must  meet  the  notification 
requirements  in  §63.2515  according  to 
the  schedule  in  §63.2515  and  in  subpart 
A  of  this  part.  Some  of  the  notifications 
must  be  submitted  before  you  are 
required  to  comply  with  the  emission 
liinitations  and  work  practice  standards 
in  this  subpart 

EmissioD  Limitations  and  Work 
Practice  Standards 

$63.2450    What  emission  limitations  and 
work  practice  standards  must  I  meet? 

(a)  You  must  meet  each  emission 
limitation  and  work  practice  standard  in 
Tables  1  through  7  of  this  subpart  that 
applies  to  you  as  specified  in 
paragraphs  (a)(1)  through  (7)  of  this 
section. 

(1)  Table  1  of  this  subpart  specifies 
emission  limitations  and  work  practice 
standards  for  continuous  process  vents. 

(2)  Table  2  of  this  subpart  specifies 
emission  limitations  and  work  practice 
standards  for  batch  process  vents. 

(3)  Table  3  of  this  subpart  specifies 
emission  limitations  and  work  practice 
standards  for  wastewater  streams,  waste 
management  imits,  and  liquid  streams 
in  open  systems  within  an  MCPU. 

(4)  Table  4  of  this  subpart  specifies 
emission  limitations  and  work  practice 
standards  for  storage  tanks. 

(5)  Table  5  of  this  subpart  specifies 
work  practice  standards  for  equipment 
leaks,  closed-vent  systems,  and  heat 
exchange  systems. 

(6)  Table  6  of  this  subpart  specifies 
emission  limitations  and  work  practice 
standards  for  transfer  operations. 

(7)  Table  7  of  this  subpart  specifies 
amission  limitations  for  halogenated 
vent  streams  that  are  controlled  with  a 
combustion  device. 

1  (b)  You  must  determine  the  total 
resource  effectiveness  value  for  each 
continuous  process  vent  using  the 
proceduj:«s  described  in  §  63.2460(a). 

(c)  If  an  emission  stream  contains 
halogen  atoms,  you  must  determine 
whether  it  meets  the  definition  of  a 
halogenated  stream  using  the 
procedures  specified  in  §  63.2460(b). 

(d)  You  must  either  designate  a 
wastewater  stream  as  an  affected 
Wastewater  stream  or  determine  that  it 
is  an  affected  wastewater  stream  using 
the  procedures  specified  in  §  63.2460(c). 

(e)  You  must  meet  each  operating 
limit  for  control  devices,  recovery 
devices,  ^d  wastewater  treatment  units 
in  Table  8  of  this  subpart  that  applies  to 
you. 

(f)  All  emission  limitations,  operating 
limits,  and  work  practice  standards  in 
Tables  1  through  8  of  this  subpart  apply 
to  new.  reconstructed,  and  existing 
sources,  imless  limited  to  specific 
sources  within  the  tables. 


(g)  As  provided  in  §  63.6(g),  you  may 
apply  to  EPA  for  approval  to  use  an 
alternative  to  an  emission  limitation  or 
work  practice  standard  in  Tables  1 
through  8  of  this  subpart. 

(h)  Opening  of  a  sMety  device,  as 
defined  in  §  63.2550,  is  allowed  at  any 
time  conditions  require  to  avoid  unsafe 
conditions. 

(i)  The  emission  limitations  in  Table 
4  of  this  subpart  for  control  devices 
used  to  control  emissions  from  storage 
tanks  do  not  apply  during  periods  of 
planned  routine  maintenance.  Periods 
of  planned  routine  maintenance  of  each 
control  device,  during  which  the  control 
device  does  not  meet  the  emission 
limitation  specified  in  Table  4  of  this 
subpart,  must  not  exceed  240  hours  per 
year. 

General  Compliance  Requirements 

§  63.2455    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  (including 
operating  limits)  and  the  work  practice 
standards  in  this  subpart  at  all  times, 
except  during  periods  of  startup, 
shutdown,  and  malfunction. 

(b)  You  must  always  operate  and 
maintain  your  affected  source,  including 
air  pollution  control  and  monitoring 
equipment,  according  to  the  provisions 
in§63.6(e)(l)(i). 

(1)  During  the  period,  if  any,  between 
the  compliance  date  specified  for  your 
affected  source  in  §  63.2445  and  the  date 
upon  which  continuous  monitoring 
systems  have  been  installed  and 
validated  and  any  applicable  operating 
limits  have  been  set.  you  must  maintain 
a  log  detailing  the  operation  and 
maintenance  of  the  process  and 
emissions  control  equipment. 

(2)  [Reserved]. 

(c)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  (SSMP)  according  to 
the  provisions  in  §  63.6(e)(3). 

(d)  If  you  use  a  boiler  or  process 
heater  to  comply  with  an  emission 
limitation;  then  the  vent  stream  must  be 
introduced  into  the  flame  zone  of  the 
boiler  or  process  heater. 

(e)  After  you  treat  an  affected 
wastewater  stream  or  residual  removed 
from  an  affected  wastewater  stream,  it  is 
no  longer  subject  to  this  subpart. 

(f)  You  are  not  required  to  conduct  a 
performance  test  or  design  evaluation 
when  you  use  any  of  the  units  specified 
in  paragraphs  (f)(1)  through  (4)  of  this 
section  to  meet  emission  limitations 
specified  in  §  63.2450.  You  also  are 
exempt  from  the  continuous 
compliance,  recordkeeping,  and 
reporting  requirements  specified  in 


§§63.2485  through  63.2530  for  any  of 
these  units.  This  exemption  applies  to 
imits  used  as  control  devices  or 
wastewater  treatment  units. 

(1)  A  hazardous  waste  incinerator  that 
has  been  issued  a  final  permit  under  40 
CFR  part  270  and  that  complies  with  the 
requirements  of  40  CFR  part  264, 
subpart  O,  or  that  has  certified 
compliance  with  the  interim  status 
requirements  of  40  CFR  part  265, 
subpart  O; 

(2)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  of  44 
megawatts  (150  million  British  thermal 
units  per  hour)  or  greater; 

(3)  A  boiler  or  process  heater  into 
which  the  vent  stream  is  introduced 
with  the  primary  fuel  or  is  used  as  the 
primary  ftiel;  or 

(4)  A  boiler  or  process  heater  burning 
hazardous  waste  that  meets  the 
requirements  in  paragraph  (f)(4)(i)  or  (ii) 
of  this  section: 

(i)  The  boiler  or  process  heater  has 
been  issued  a  final  permit  under  40  CFR 
part  270  and  complies  with  the 
requirements  of  40  CFR  part  266, 
subpart  H;  or 

(ii)  The  boiler  or  process  heater  has 
certified  compliance  with  the  interim 
status  requirements  of  40  CFR  part  266, 
subpart  H. 

(g)  When  this  subpart  requires  the  use 
of  a  control  device,  you  may  use  either 
a  single  control  device  or  any 
combination  of  control  devices. 

Testing  and  Initial  Compliance 
Requirements 

§63.2460    How  do  I  determine  whether  vent 
streams  and  wastewater  streams  meet  the 
applicability  criteria? 

(a)  Determine  affected  continuous 
process  vents.  For  each  continuous 
process  vent  bom  an  MCPU,  you  must 
determine  the  total  resource 
effectiveness  (TRE)  index  value  as 
specified  in  §  63.115(d),  except  as 
specified  in  paragraphs  (a)(1)  and  (2)  of 
this  section. 

(1)  When  a  TRE  index  value  of  4.0  is 
referred  to  in  §  63.115(d),  TRE  index 
values  of  2.6  for  existing  sources  and  5.0 
for  new  and  reconstructed  soiuces  apply 
for  the  purposes  of  this  subpart. 

(2)  When  §  63.115(d)  refers  to 
"emission  reductions  specified  in 

§  63.113(a),"  the  emission  limitations 
and  work  practice  standards  specified  in 
Table  1  of  this  subpart  apply  for  the 
piuposes  of  this  subpart. 

(b)  Determine  halogenated  vent 
streams.  To  determine  whether  an 
emission  stream  from  a  process  vent, 
waste  management  unit,  or  transfer 
operation  is  halogenated,  you  must 
calculate  the  halogen  atom  levels  as 
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specified  in  paragraphs  (b)(1)  and  (2)  of 
this  section. 

(1)  For  continuous  process  vents, 
calculate  the  mass  emission  rate  of 
halogen  atoms  contained  in  the  organic 
compounds  according  to  the  procediu^s 
in§63.115(dK2)(v).  ^       ^      . 

(2)  For  emission  streams  from  batch 
process  vents,  waste  management  units, 
and  transfer  operations,  calculate  the 
concentration  of  each  organic 
compoimd  containing  halogen  atoms  in 
accordance  with  §63.1 15(d)(2Kv)(A). 
multiply  each  concentration  by  the 
applicable  number  of  halogen  atoms  in 
the  organic  compound,  and  sum  the 
resulting  halogen  atom  concentrations 
associated  with  each  organic  compound. 

(c)  Determine  affected  wastewater 
streams.  For  each  wastewater  stream 
that  you  generate,  you  must  either 
designate  the  wastewater  stream  as  an 
affected  wastewater  stream  according  to 
the  procedures  in  paragraph  (c)(1)  of 
this  section,  or  you  must  determine 
whether  the  wastewater  stream  is  an 
affected  wastewater  stream  according  to 
the  procedures  in  paragraph  (c)(2)  of 
this  section.  Each  affected  wastewater 
stream  is  subject  to  the  requirements  in 
Table  3  of  this  subpart. 

(1)  You  may  designate  any  wastewater 
stream  to  be  an  affected  wastewater 
stream.  You  do  not  have  to  determine 
the  concentration  or  flow  rate  for  any 
designated  affected  wastewater  stream. 

(2)  For  wastewater  streams  that  you 
do  not  designate  as  affected  wastewater 
streams,  you  must  use  the  procediues 
specified  in  §  63.144(b)  and  (c)  to 
establish  the  concentrations  and  flow 
rates,  except  as  specified  in  paragraphs 
(c)(2)(i)  and  (ii)  of  this  section. 

(i)  The  phrase  "Group  1  wastewater 
stream"  in  §63.144  means  "affected 
wastewater  stream"  for  the  purposes  of 
this  subpart. 

(ii)  The  phrase  "Group  2  wastewater 
stream"  means  any  wastewater  stream 
that  is  not  an  affected  wastewater  stream 
for  the  purposes  of  this  subpart. 

§63.2465    By  wtwt  date  must  I  conduct 
performance  tests  or  other  initial 
compliance  demonstrations? 

(a)  If  you  have  an  existing  affected 
source  on  the  effective  date  of  this 
subpart,  you  must  conduct  all  initial 
compliance  demonstrations  required  in 
Tables  10  through  16  of  this  subpart  that 
apply  to  you  prior  to  the  date  3  years 
after  the  effective  date. 

(b)  If  you  have  a  new  affected  source 
or  a  reconstructed  source,  you  must 
conduct  all  initial  compliance 
demonstrations  required  in  Tables  10 
through  16  of  this  subpart  that  apply  to 
you  no  later  than  180  calendar  days 
after  the  appUcable  compliance  date 


specified  in  §  63.2445(a).  You  must  also 
comply  with  §  63.7(a)(2)  for 
performance  tests. 

(c)  If  you  have  an  area  source  that 
increases  its  emissions  or  its  potential  to 
emit  such  that  it  becomes  a  major 
source,  you  must  conduct  all  initial 
compliance  demonstrations  required  in 
Tables  10  through  16  of  this  subpart  that 
apply  to  you  in  accordance  with  the 
schedule  specified  in  paragraphs  (c)(1) 
and  (2)  of  this  section. 

(1)  For  those  parts  of  the  source  that 
are  an  existing  affected  source,  you  must 
conduct  all  initial  comphance 
demonstrations  prior  to  the  date  1  year 
after  the  area  source  becomes  a  major 
source. 

(2)  For  those  parts  of  the  source  that 
are  a  new  affected  source  or 
reconstructed  somce,  you  must  conduct 
all  initial  compliance  demonstrations  no 
later  than  180  calendar  days  after 
startup.  You  must  also  comply  with 

§  63.7(a)(2)  for  performance  tests. 

(d)  You  must  conduct  a  subsequent 
performance  test  or  compliance 
demonstration  equivalent  to  an  initial 
compliance  demonstration  within  180 
days  of  a  change  in  the  worst-case 
conditions. 

§63.2470    What  performance  tests,  design 
evsluations,  and  ottwr  procedures  must  I 
use? 

(a)  You  must  conduct  each 
performance  test,  design  evaluation,  and 
other  procedure  specified  in  Tables  10 
through  16  of  this  subpart  that  applies 
to  you. 

(b)  When  you  are  required  to  calculate 
uncontrolled  emissions  from  batch 
vents  according  to  §63. 1257(d)(2)(i),  use 
any  applicable  option  except  you  may 
not  calculate  emissions  from  heating 
using  Equation  13  of  subpart  GGG  of 
this  part,  or  emissions  from 
depressurization  using  the  procediues 
in  §63.1257(d)(2)(i)(C)(l)  through  (4). 

(c)  Requirements  for  perfonnance 
tests.  Each  performance  test  must  be 
conducted  according  to  the 
requirements  in  §  63.7(e)(1),  except  that 
perfonnance  tests  for  HAP  from  batch 
process  vents  must  be  conducted 
according  to  paragraph  (c)(3)  of  this 
section  and  not  under  normal  operating 
conditions  as  specified  in  §63. 7(e)(1). 
Performance  tests  also  must  be 
conducted  using  the  methods  and 
procedures  specified  in  Table  9  of  this 
subpart  and  in  paragraphs  (c)(1)  through 
(15)  of  this  section. 

(1)  You  may  not  conduct  performance 
tests  during  periods  of  startup, 
shutdown,  or  malfunction,  as  specified 
in  §  63.7(e)(1). 

(2)  When  you  conduct  a  perfonnance 
test  for  a  control  device  used  to  control 


emissions  from  continuous  process 
vents,  you  must  conduct  the  test 
according  to  §63.997. 

(3)  When  you  conduct  a  performance 
test  for  a  control  device  used  to  control 
emissions  from  batch  process  vents,  you 
must  conduct  the  test  according  to 

§  63.1257(b)(8). 

(4)  When  you  conduct  a  performance 
test  for  a  wastewater  treatment  unit  or 
control  device,  you  must  conduct  the 
test  according  to  §  63.145. 

(5)  You  do  not  have  to  conduct  a 
perfonnance  test  for  any  condenser^  but 
you  must  have  the  results  of  continuous 
direct  measurement  of  the  condenser 
outlet  gas  temperature  to  be  used  in 
determining  concentrations  as  part  of 
the  design  evaluation  specified  in 
paragraph  (d)  of  this  section. 

(6)  If  you  elect  to  use  Method  18  of 
40  CTFR  part  60.  appendix  A,  or  ASTM 
D6420-99  (incorporated  by  reference  as 
specified  in  §  63.14),  to  measure  the 
percent  reduction  of  HAP  as  specified  in 
Table  9  of  this  subpart,  you  must 
conduct  the  performance  test  using  the 
procedures  in  paragraphs  (c)(6)(i) 
through  (iii)  of  this  section. 

(i)  In  conducting  the  performance  testj 
collect  and  analyze  samples  as  specified 
in  Method  18  or  ASTM  D6420-99.  You 
must  collect  samples  simultaneously  at 
the  inlet  and  outlet  of  the  combustion 
device.  U  the  performance  test  is  for  a 
combustion  control  device,  you  must 
first  determine  which  HAP  are  present 
in  the  inlet  gas  stream  (i.e.,  imcontroUed 
emissions)  using  process  knowledge  or 
the  screening  procedure  described  in 
Method  18.  Quantify  the  emissions  for 
the  HAP  present  in  the  inlet  gas  stream 
for  both  the  inlet  and  outlet  gas  streams 
for  the  combustion  device. 

(ii)  Calculate  the  concentration  and 
emission  rate  of  total  organic  HAP 
(Ehap)  in  the  inlet  and  outlet  vent 
streams  using  the  equations  in 
§§63.115(c)(3)(ii)  and  63.116(c)(4)(ii). 

(iii)  Calculate  the  percent  reduction  in 
total  organic  HAP  using  the  equation  in 
§63.116(c)(4)(iii).  ,_,,., 

(7)  If  you  elect  to  use  Method  25A  of 
40  CFR  part  60,  appendix  A,  to 
determine  the  percent  reduction 
efficiency  of  a  vent  stream  controlled  in 
a  noncombusion  device  as  specified  in 
Table  9  of  this  subpart,  you  must 
conduct  the  performance  test  in 
accordance  with  paragraphs  (c)(7)(i) 
through  (iv)  of  this  section. 

(i)  Calibrate  the  instrument  on  the 
predominant  HAP. 

(ii)  The  results  are  acceptable  if  the 
response  from  the  high  level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  for  the  response  fit)m  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  its  most  sensitive  scale. 
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(iii)  Calculate  the  inlet  and  outlet 
concentrations  of  Total  Organic 
Compoimd  (TOC)  per  Section  8  of 
Method  25A.  Calculate  the  emission  rate 
of  TOC  (Etoc)  in  the  inlet  and  outlet 
vent  streams  using  the  equation  in 
S63.116(c)(4)(ii). 

(iv)  Calculate  the  percent  reduction  in 
TOC  using  the  equation  in 
S63.116(c)(4)(iii). 

I  (8)  If  you  elect  to  use  Method  18  of 
40  CFR  part  60,  appendix  A,  or  ASTM 
D6420-99  (incorporated  by  reference  as 
specified  in  §  63.14),  to  measure  the 
total  concentration  of  HAP  at  the  outlet 
of  the  control  device,  as  specified  in 
Table  9  of  this  subpart,  you  must 
conduct  the  performance  test  using 
procedures  in  paragraphs  (c)(8)(i)  and 
(ii)  of  this  section. 

(i)  For  a  combustion  control  device, 
you  must  first  determine  which  HAP  are 
present  in  the  inlet  gas  stream  using 
process  knowledge  or  the  screening 
procedure  described  in  Method  18.  In 
conducting  the  performance  test, 
analyze  samples  collected  at  the  outlet 
of  the  combustion  control  device  as 
specified  in  Method  18  or  ASTM 
D6420-99  for  the  HAP  compounds 
present  at  the  inlet  of  the  control  device. 

(ii)  The  total  HAP  concentration 
(Chap)  is  the  sum  of  the  concentrations 
of  the  individual  HAP  components  and 
must  be  computed  for  each  run  using 
the  equation  in  §  63.115(c)(3)(ii). 

(9)  If  you  elect  to  use  Method  25A  of 
40  CFR  part  60,  appendix  A,  to  measure 
the  TOC  concentration  of  the  outlet  vent 
stream  as  specified  in  Table  9  of  this 
subpart,  you  must  conduct  the 
performance  test  using  the  procedures 
in  paragraphs  (c)(9)(i)  through  (iii)  of . 
this  section. 

(i)  Calibrate  the  instrument  on  the 
predominant  HAP. 

(ii)  Conduct  the  performance  test  in 
accordance  with  paragraphs  (c)(9)(ii)(A) 
and  (B)  of  this  section  as  follows: 

(A)  The  results  are  acceptable  if  the 
response  from  the  high  level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  for  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  its  most  sensitive  scale;  and 

(B)  The  span  value  of  the  analyzer 
must  be  less  than  100  parts  per  million 
by  volume  (ppmv). 

(iii)  Report  the  results  as  carbon, 
calculated  according  to  equation  25A-1 
of  Method  25A. 

(10)  If  you  elect  to  use  Method  25  of 
40  CFR  part  60,  appendix  A,  to 
determine  the  percent  reduction  of  TOC 
of  a  vent  stream  controlled  in  a 
combustion  device  as  specified  in  Table 
9  of  this  subpart,  you  must  conduct  the 
performance  test  using  the  procedures 


in  paragraphs  (c)(10)(i)  through  (iii)  of 
this  section. 

(i)  Measure  the  total  gaseous  non- 
methane  organic  (TGNMO) 
concentration  of  the  inlet  and  outlet 
vent  streams  using  the  procedures  of 
Method  25,  except  that  you  may  use 
Method  25A  in  heu  of  Method  25  if  the 
condition  in  either  paragraph 
(c)(10)(i)(A)  or  (B)  of  this  section  is  met. 

(A)  The  concentration  at  the  inlet  to 
the  control  system  and  the  required 
level  of  control  are  such  to  result  in 
exhaust  TGNMO  concentrations  of  50 
ppmv  or  less. 

(B)  Because  of  the  high  efficiency  of 
the  control  device,  the  anticipated 
TGNMO  concentration  at  the  control 
device  exhaust  is  50  ppmv  or  less, 
regardless  of  the  inlet  concentration. 

(ii)  Using  the  TGNMO  concentration 
from  Method  25  or  the  TOC 
concentration  from  method  25A, 
calculate  the  emission  rate  of  TOC 
(Etoc)  in  the  inlet  and  outlet  vent 
streams  according  to  paragraph  (c)(7)(iii) 
of  this  section. 

(iii)  Calculate  the  percent  reduction  in 
TOC  according  to  paragraph  (c)(7)(iv)  of 
this  section. 

(11)  You  must  use  Method  26  in 
appendix  A  to  part  60  to  measure 
hydrogen  halide  and  halogen 
concentrations  as  specified  in  Table  9  of 
this  subpart,  and  you  must  conduct  the 
performance  test  using  the  procedures 
in  paragraphs  (c)(ll)(i)  and  (ii)  of  this 
section. 

(i)  Use  a  minimum  sampling  time  of 
1  hour. 

(ii)  Use  Method  26A  in  lieu  of  Method 
26  when  measiuing  emissions  at  the 
outlet  of  a  scrubber  where  the  potential 
for  mist  carryover  exists. 

(12)  If  the  uncontrolled  or  inlet  gas 
stream  to  the  control  device  contains 
formaldehyde,  you  must  conduct 
emissions  testing  according  to 
paragraph  (c)(12)(i)  or  (ii)  of  this  section. 

(i)  If  you  elect  to  comply  with  any  of 
the  percent  reduction  emission 
limitations  in  Tables  1  through  6,  and 
formaldehyde  is  the  principal  HAP 
component  (i.e.,  greater  than  50  percent 
of  the  HAP  in  the  stream  by  volume), 
than  you  must  use  method  316  or 
Method  320  (40  CFR  part  63,  appendix 
A)  to  measure  formaldehyde  at  the  inlet 
and  outlet  of  the  control  device.  Use  the 
percent  reduction  in  formaldehyde  as  a 
surrogate  for  the  percent  reduction  in 
total  HAP  emissions. 

(ii)  If  you  elect  to  comply  with  any  of 
the  outlet  TOC  concentration  limitations 
in  Tables  1  through  6  of  this  subpart, 
and  the  uncontrolled  or  inlet  gas  stream 
to  the  control  device  contains  greater 
than  10  percent  (volume  concentration) 
formaldehyde,  you  must  use  Method 


316  or  Method  320  (40  CFR  part  63, 
appendix  A)  to  separately  determine  the 
formaldehyde  concentration.  Calculate 
the  total  HAP  or  TOC  emissions  by 
totaling  the  formaldehyde  emissions 
measured  using  Method  316  or  320  and 
the  other  HAP  emissions  measured 
using  Method  18  or  25/25A  according  to 
Table  9  of  this  subpart. 

(13)  If  the  imcontrolled  or  inlet  gas 
stream  to  the  control  device  contains 
carbon  disulfide,  you  must  conduct- 
emissions  testing  according  to 
paragraphs  (c)(13)(i)  or  (ii)  of  this 
section. 

(i)  If  you  elect  to  comply  with  any  of 
the  percent  reduction  emission 
limitations  in  Tables  1  through  6  of  this 
subpart,  and  carbon  disulfide  is  the 
principal  HAP  component  (i.e.,  greater 
than  50  percent  of  the  HAP  in  the 
stream  by  volume),  then  you  must  use 
Method  18  or  Method  15  (40  CFR  part 
60,  appendix  A)  to  measure  carbon 
disulfide  at  the  inlet  and  outlet  of  the 
control  device.  Use  the  percent 
reduction  in  carbon  disulfide  as  a 
surrogate  for  the  percent  reduction  in 
total  HAP  emissions. 

(ii)  If  you  elect  to  comply  with  any  of 
the  outlet  TOC  concentration  limitations 
in  Table  1  through  6  of  this  subpart,  and 
the  uncontrolled  or  inlet  gas  stream  to 
the  control  device  contains  greater  than 
10  percent  (volume  concentration) 
carbon  disulfide,  you  must  use  Method 
18  or  Method  15  to  separately  determine 
the  carbon  disulfide  concentration. 
Calculate  the  total  HAP  or  TOC 
emissions  by  totaling  the  formaldehyde 
emissions  measured  using  Method  18  or 
15  and  the  other  HAP  emissions 
measured  using  Method  18  or  25/25A 
according  to  Table  9  of  this  subpart. 

(14)  You  may  use  ASTM  D6420-99 
(incorporated  by  reference  as  specified 
in  §63.14)  in  lieu  of  Method  18  of  40 
CFR  part  60,  appendix  A,  under  the 
conditions  specified  in  paragraphs 
(c)(14)(i)  through  (iii)  of  this  section. 

(i)  If  the  target  compound(s)  is  listed 
in  Section  1.1  of  ASTM  D6420-99  and 
the  target  concentration  is  between  150 
parts  per  billion  by  volume  and  100 
ppmv. 

(ii)  If  the  target  compound(s)  is  not 
listed  in  Section  1.1  of  ASTM  D6420- 
99,  but  is  potentially  detected  by  mass 
spectrometry,  an  additional  system 
continuing  calibration  check  after  each 
run,  as  detailed  in  Section  10.5.3  of 
ASTM  D6420-99,  must  be  followed, 
met,  documented,  and  submitted  with 
the  performance  test  report  even  if  you 
do  not  use  a  moisture  condenser  or  the 
compound  is  not  considered  soluble. 

(iii)  If  a  minimum  of  one  sample/ 
analysis  cycle  is  completed  at  least 
every  15  minutes. 
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(15)  Three  test  runs  are  required  for 
each  performance  test. 

(d)  Design  evaluation.  When  you 
conduct  a  design  evaluation,  you  must 
follow  the  procedures  in  §63.1 257(a)(1). 
The  design  evaluation  must  also  include 
the  value(s)  and  basis  for  the  operating 
limit(s)  to  be  monitored  as  specified  in 
Table  8  of  this  subpart. 

(e)  Establishing  operating  limits 
during  performance  tests.  During  the 
period  of  each  performance  test 
conducted  according  to  paragraphs 
(c)(2)  and  (3)  of  this  section  for  any  type 
of  control  device  listed  in  Table  8  of  this 
subpart,  you  must  collect  operating 
parameter  monitoring  system  data, 
average  the  operating  parameter  data 
over  the  test  period,  determine  the 
operating  limit(s)  to  be  monitored  for 
that  control  device,  and  set  limits 
according  to  paragraphs  (e)(1)  and  (2)  of 
this  section.  You  may  also  elect  to 
establish  additional  operating  limit(s) 
for  conditions  other  than  those  under 
which  the  performance  test  was 
conducted  as  specified  in  paragraph 
(e)(3)  of  this  section. 

(1)  If  the  operating  limit  to  be 
established  is  a  maximum,  it  must  be 
based  on  the  average  of  the  values  for 
each  of  the  three  test  runs. 

(2)  If  the  operating  limit  to  be 
established  is  a  minimum,  it  must  be 
based  on  the  average  of  the  values  for 
^ach  of  the  three  test  runs. 

(3)  If  you  elect  to  establish  additional 
operating  limits,  you  must  comply  with 
the  requirements  specified  in  paragraph 


(e)(3)(i)  of  this  section  and.  if  applicable, 
paragraph  (e)(3)(ii)  of  this  section. 

(i)  The  additional  operating  limits 
may  be  based  on  the  results  of  the 
performance  test  and  supplementary 
information  such  as  engineering 
assessments  and  manufactvuer's 
recommendations.  These  limits  may  be 
established  for  conditions  as  unique  as 
individual  emission  episodes  for  a  batch 
process.  You  must  provide  rationale  in 
the  precompliance  report  for  the 
specific  level  for  each  operating  limit, 
including  any  data  and  calculations 
used  to  develop  the  limit  and  a 
description  of  why  the  limit  indicates 
proper  operation  of  the  control  device. 
The  procedures  provided  in  this 
paragraph  (e)(3)(i)  have  not  been 
approved  by  the  Administrator  and 
determination  of  the  operating  limit 
using  these  procediues  is  subject  to 
review  and  approval  by  the 
Administrator. 

(ii)  If  you  elect  to  establish  separate 
monitoring  levels  for  different  emission 
episodes  within  a  batch  process,  you 
must  maintain  records  in  your  daily 
schedule  or  log  of  processes  indicating 
each  point  at  which  you  change  from 
one  operating  limit  to  another,  even  if 
the  diuation  of  the  monitoring  for  an 
operating  limit  is  less  than  15  minutes. 
You  must  maintain  a  daily  schedule  or 
log  of  processes  according  to 
§  63.2525(a)(5). 

(f)  Periodic  verification.  For  a  control 
device  with  total  inlet  HAP  emissions 
less  than  1  ton/yr.  you  must  establish  an 
operating  limit(s)  for  a  parameter(s)  that 


you  will  measure  and  record  at  least 
once  per  averaging  period  (i.e..  daily  or 
block,  as  defined  in  §  63.2475(a)(5)  or 
(b)(3))  to  verify  that  the  control  device 
is  operating  properly.  You  may  elect  to 
me^siue  the  same  parameter(s)  that  is 
required  for  control  devices  that  control 
inlet  HAP  emissions  equal  to  or  greater 
than  1  ton/yr  as  specified  in  Table  8  of 
this  subpart.  If  the  parameter  will  not  be 
measured  continuously,  you  must 
request  approval  of  your  proposed 
procedure  in  the  precompliance  report. 
You  must  identify  the  operating  limit(s) 
and  the  measvuement  frequency,  and 
you  must  provide  rationale  to  support 
how  these  measurements  demonstrate 
the  control  device  is  operating  properly, 
(g)  Outlet  concentration  correction  for 
supplemental  gases.  (1)  Combustion 
Devices.  If  you  use  a  combustion  device 
to  comply  with  an  outlet  concentration 
emission  limitation,  you  must  correct 
the  actual  TOC.  organic  HAP.  and 
hydrogen  halide  and  halogen 
concentrations  to  3  percent  oxygen  if 
you  add  supplemental  gases,  as  defined 
in  §  63.2550.  to  the  vent  stream  or 
manifold.  You  must  use  the  integrated 
sampling  and  analysis  procedures  of 
Method  3A  or  3B  of  40  CFR  part  60. 
appendix  A,  to  determine  the  actual 
oxygen  concentration  (%02d).  You  must 
take  samples  during  the  same  time  that 
you  take  the  TOC  or  total  organic  HAP 
or  hydrogen  halides  and  halogen 
samples.  Use  Equation  1  of  this  section 
to  correct  the  concentration  to  3  percent 
oxygen  (Co): 


C    =C 


17.9 


[20.9-%O:uJ 


(Eq.  1) 


Where: 

Cc  =  concentration  of  TOC  or  total 

organic  HAP  or  hydrogen  halide 

and  halogen  corrected  to  3  percent 

oxygen,  dry  basis,  ppmv; 
Cm  =  total  concentration  of  TOC  or  total 

organic  HAP  or  hydrogen  halide 

and  halogen  in  vented  gas  stream. 

average  of  samples,  dry  basis. 

ppmv; 
%02d  =  concentration  of  oxygen 

measured  in  vented  gas  stream,  dry 

basis,  percent  by  voliune. 
(2)  Noncombustion  devices.  If  you  use 
a  control  device  other  than  a 
combustion  device  to  comply  with  a 
TOC,  organic  HAP.  or  hydrogen  halide 
outlet  concentration  emission 
limitation,  you  must  correct  the  actual 
concentration  for  supplemental  gases 
using  Equation  2  of  this  section;  you 
may  use  process  knowledge  and 


representative  operating  data  to 
determine  the  fraction  of  the  total  flow 
due  to  supplemental  gas: 


C    =C 


Qs  +  Q. 


(Eq.  2) 


Where: 

C,  =  corrected  outlet  TOC.  organic  HAP. 
and  hydrogen  halides  and  halogens 
concentration,  dry  basis,  ppmv; 

Cm  =  actual  TOC,  organic  HAP,  and 
hydrogen  halides  and  halogens 
concentration  measured  at  control 
device  outlet,  dry  basis,  ppmv; 

Q,  =  total  volumetric  flow  rate  of  all  gas 
streams  vented  to  the  control 
device,  except  supplemental  gases; 

Q,  =  total  volumetric  flow  rate  of 
supplemental  gases, 
(h)  Combination  of  batch  vents  with 

other  vents.  If  other  vents  are 


manifolded  with  batch  process  vents, 
you  must  demonstrate  initial 
compliance  for  the  other  vents  either  as 
part  of  the  initial  compliance 
demonstration  for  the  batch  vents,  or 
you  must  conduct  multiple 
demonstrations  (one  for  the  batch  vents, 
and  one  or  more  for  the  other  vents). 

§63^475    What  are  my  monKorIng  device 
installation,  operation,  and  maintenance 
requirements? 

(a)  Each  continuous  emissions 
monitoring  system  (CEMS)  must  be 
installed,  operated,  and  maintained 
according  to  the  requirements  in 
paragraphs  (a)(1)  through  (6)  of  this 

(1)  Each  CEMS  must  be  installed, 
operated,  and  maintained  according  to 
the  applicable  Performance 
Specification  of  40  CFR  part  60. 
appendix  B.  and  according  to  paragraph 
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(a)(2)  of  this  section,  except  as  specified 
in  paragraph  (a)(l){i)  of  this  section.  For 
any  CEMS  meeting  Performance 
Specification  8,  you  must  also  comply 
with  appendix  F,  procedure  1  of  40  CFR 
part  60. 

(i)  If  you  wish  to  use  a  CEMS  other 
than  an  Fourier  Transform  Infrared 
Spectroscopy  (FTIR)  meeting  the 
requirements  of  Performance 
Specification  15  to  measure 
hydrochloric  acid  (HCl)  before  we 

!)romulgate  a  Performance  Specification 
or  such  CEMS.  you  must  prepare  a 
monitoring  plan  and  submit  it  for 
approval  in  accordance  with  the 
procedures  specified  in  §  63.8. 

|(ii)  [Reserved). 
(2)  You  must  determine  the 
calibration  gases  and  reporting  uOits  for 
TOC  CEMS  in  accordance  vrith 
paragraph  (a)(2)(i).  (ii).  or  (iii)  of  this 
section. 

(i)  For  CEMS  meeting  Performance 
Specification  9  or  15  requirements, 
determine  the  target  analyte(s)  for 
calibration  using  either  process 
knowledge  of  the  control  device  inlet 
stream  or  the  screening  procediues  of 
Method  18  on  the  control  device  inlet 
stream. 

(ii)  For  CEMS  meeting  Performance 
Specification  8  used  to  monitor 
performance  of  a  combustion  device, 
calibrate  the  instnunent  on  the 
predominant  HAP  and  report  the  results 
as  carbon  (Ci).  and  use  Method  25A  or 
any  approved  alternative  as  the 
reference  method  for  the  relative 
accuracy  tests. 

(iii)  For  CEMS  meeting  Performance 
Specification  8  used  to  monitor 
performance  of  a  noncombustion 
device,  determine  the  predominant  HAP 
using  either  process  knowledge  or  the 
screening  procediues  of  Method  18  on 
the  control  device  inlet  stream,  calibrate 
the  monitor  on  the  predominant  HAP. 
and  report  the  results  as  C|.  Use  Method 
18.  ASTM  D6420-99.  or  any  approved 
alternative  as  the  reference  method  for 
the  relative  accuracy  tests,  and  report 

1  tie  results  asCi. 
(3)  You  must  conduct  a  performance 
valuation  of  each  CEMS  according  to 
the  requirements  in  §  63.8  and 
according  to  the  applicable  Performance 
Specification  of  40  CFR  part  60. 
appendix  B.  except  as  specified  in 
paragraph  (a)(3)(i)  of  this  section. 

(i)  If  you  have  an  existing  source,  the 
requirement  in  §  63.8(e)(4)  to  conduct 
the  performance  evaluation  not  later 
than  180  days  after  the  compliance  date 
does  not  apply  for  the  piuposes  of  this 
subpart.  In  this  situation,  you  must 
conduct  the  performance  evaluation  for 
the  CEMS  prior  to  the  compliance  date, 
and  you  must  submit  the  results  to  the 


Administrator  in  the  Notification  of 
Compliance  Status, 
(ii)  [Reserved]. 

(4)  As  specified  in  §  63.8(c)(4)(ii). 
each  CEMS  must  complete  a  minimum 
of  one  cycle  of  operation  (sampling, 
analyzing,  and  data  recording)  for  each 
successive  15-minute  period. 

(5)  The  CEMS  data  must  be  reduced 
to  operating  day  or  operating  block 
averages  computed  using  valid  data 
from  at  least  75  percent  of  the  hoiu^ 
during  the  averaging  period.  To  have  a 
valid  hour  of  data,  you  must  have  four 
or  more  data  points  equally  spaced  over 
the  1-hour  period  (or  at  least  two  data 
points  during  an  hour  when  calibration, 
quality  assurance,  or  maintenance 
activities  are  being  performed).  An 
operating  block  is  a  period  of  time  from 
the  beginning  to  end  of  a  batch  process. 
Operating  block  averages  may  be  used 
only  for  batch  processes. 

(6)  If  you  add  supplemental  gases,  you 
must  correct  the  measiued 
concentrations  in  accordance  with 

§  63.24'70(g). 

(b)  You  must  install,  operate,  and 
maintain  each  continuous  parameter 
monitoring  system  (CPMS)  according  to 
the  requirements  in  paragraphs  (b)(1) 
through  (4)  of  this  section. 

(1)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  You 
must  have  a  minimum  of  four 
successive  cycles  of  operation  to  have  a 
valid  hour  of  data. 

(2)  Have  valid  data  from  at  least  75 
percent  of  the  hoius  during  the 
averaging  period. 

(3)  Determine  the  average  of  all 
recorded  readings  associated  with  each 
operating  limit  for  each  operating  day  or 
operating  block.  An  operating  block  is  a 
period  of  time  that  is  equal  to  the  time 
from  the  beginning  to  end  of  a  batch 
process.  Operating  block  averages  may 
be  used  only  for  batch  processes. 

(4)  Record  the  results  of  each 
inspection,  calibration,  and  validation 
check. 

(c)  For  each  temperatiue  monitoring 
device,  you  must  meet  the  requirements 
in  paragraphs  (b)  and  {c)(l)  through  (8) 
of  this  section. 

(1)  Locate  the  temperature  sensor  in  a 
position  that  provides  a  representative 
temperatiu^. 

(2)  For  a  noncryogenic  temperature 
range,  use  a  temperatiue  sensor  with  a 
minimiun  tolerance  of  2.2°C  or  0.75 
percent  of  the  temperature  value, 
whichever  is  larger. 

(3)  For  a  cryogenic  temperatiire  range, 
use  a  temperature  sensor  with  a 
minimum  tolerance  of  2.2°C  or  2 
percent  of  the  temperatiu«  value,, 
whichever  is  larger. 


(4)  Shield  the  temperature  sensor 
system  from  electromagnetic 
interference  and  chemical 
contaminants. 

(5)  If  a  chart  recorder  is  used,  it  must 
have  a  sensitivity  in  the  minor  division 
ofat  least  11  °C. 

(6)  Perform  an  «lectronic  caUbration 
at  least  semiannually  according  to  the 
procedures  in  the  manufacturer's 
owners  manual.  Following  the 
electronic  calibration,  you  must  conduct 
a  temperature  sensor  validation  check  in 
which  a  second  or  redundant 
temperature  sensor  placed  nearby  the 
process  temperature  sensor  must  yield  a 
reading  within  16.7°C  of  the  process 
temperature  sensor's  reading. 

(7)  Conduct  calibration  and  validation 
checks  any  time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  temperatiire  range  or  install  a 
new  temperature  sensor. 

(8)  At  least  monthly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity, 
oxidation,  and  galvanic  corrosion. 

(d)  For  each  flow  measurement 
device,  you  must  meet  the  requirements 
in  paragraphs  (b)  and  (d)(1)  through  (5) 
of  this  section. 

(1)  Locate  the  flow  sensor  and  other 
necessary  equipment  such  as 
straightening  vanes  in  a  position  that 
provides  a  representative  flow. 

(2)  Use  a  flow  sensor  with  a  minimum 
tolerance  of  2  percent  of  the  flow  rate. 

(3)  Reduce  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  distiubances. 

(4)  Conduct  a  flow  sensor  calibration 
check  at  least  semiannually. 

(5)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(e)  For  each  pressure  measurement 
device,  you  must  meet  the  requirements 
in  paragraphs  (b)  and  (e)(1)  tluough  (7) 
of  this  section. 

(1)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure. 

(2)  Minimize  or  eliminate  pulsating 
pressiue.  vibration,  and  internal  and 
external  corrosion. 

(3)  Use  a  gauge  with  a  minimum 
tolerance  of  0.5  inch  of  water  or  a 
transducer  with  a  minimum  tolerance  of 
1  percent  of  the  pressure  range. 

(4)  Check  pressure  tap  pluggage  daily. 

(5)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(6)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximiun 
operating  pressure  range  or  instaU.  a  new 
pressure  sensor. 
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(7)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(f)  For  each  pH  measurement  device, 
you  must  meet  the  requirements  in 
paragraphs  (b)  and  {f)(l)  through  (4)  of 
this  section. 

(1)  Locate  the  pH  sensor  in  a  position 
that  provides  a  representative 
measurement  of  pH. 

(2)  Ensure  the  sample  is  properly 
mixed  and  representative  of  the  fluid  to 
be  measured. 

(3)  Check  the  pH  meter's  calibration 
on  at  least  two  points  every  8  hours  of 
process  operation. 

(4)  At  least  monthly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity. 

(g)  If  flow  to  a  control  device  could  be 
intermittent,  you  must  install,  calibrate, 
and  operate  a  flow  indicator  at  the  inlet 
or  outlet  of  the  control  device  to  identify 
periods  of  no  flow. 

§  63^480    How  do  I  domonstrate  initial 
compliance  witti  ttw  emission  limitations 
and  worli  piactice  standards? 

(a)  You  must  demonstrate  initial 
compliance  with  each  emission 
limitation  and  work  practice  standard 
that  applies  to  you  according  to  Tables 
10  through  16  of  this  subpart. 

(b)  You  must  establish  each  site- 
specific  operating  limit  in  Table  8  of 
this  subpart  that  applies  to  you 
according  to  the  requirements  in 
§63.2470(d),  (e),  orCO. 

(c)  You  must  submit  the  Notification 
of  Compliance  Status  containing  the 
results  of  the  initial  compliance 
demonstration  according  to  the 
requirements  in  §  63.2515(e). 

Continuous  Compliance  Requirements 

§  63^485    How  do  I  monitor  and  collect 
data  to  demonstrate  continuous 
compliance? 

(a)  You  must  monitor  and  collect  data 
according  to  this  section. 

(b)  Except  for  monitor  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities 
{including,  as  applicable,  calibration 
checks  and  required  zero  and  span 
adjustments),  you  must  monitor 
continuously  (or  collect  data  at  all 
required  intervals)  at  all  times  that  the 
affected  source  is  operating. 

(c)  You  must  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  required  quality 
assurance  or  control  activities,  and 
periods  of  no  flow  in  data  averages  and 
calculations  used  to  report  emission  or 
operating  levels,  nor  may  such  data  be 
used  in  fulfilling  a  minimum  data 
availability  requirement.  You  must  use 


all  of  the  data  you  collected  during  all 
other  periods  in  assessing  the  operation 
of  the  control  device  and  associated 
control  system. 

§63^490    How  do  I  demonstrate 
continuous  compliance  witli  tfie  emission 
limitations  and  work  practice  standards? 

(a)  You  must  demonstrate  continuous 
compliance  with  each  emission 
limitation  and  work  practice  standard  in 
Tables  1  through  8  of  this  subpart  that 
applies  to  you  according  to  methods 
specified  in  Tables  17, 18.  and  19  of  this 

subpart. 

(b)  You  must  report  each  instance  in 
which  you  did  not  meet  each  emission 
limitation  and  each  operating  limit  in 
Tables  17  and  18  of  this  subpart  that 
applies  to  you.  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 
You  must  also  report  each  instance  in 
which  you  did  not  meet  the 
requirements  in  Table  19  of  this  subpart 
that  apply  to  you.  These  instances  are 
deviations  from  the  emission  limitations 
and  work  practice  standards  in  this 
subpart.  These  deviations  must  be 
reported  according  to  the  requirements 
in  §63.2520. 

(c)  During  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  in  accordance  with  the  startup, 
shutdown,  and  malfunction  plan. 

(d)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  SSMP.  The 
Administrator  will  determine  whether 
deviations  that  occur  during  a  period  of 
startup,  shutdown,  or  malfunction  are 
violations,  according  to  the  provisions 
in  §  63.6(e). 

Alternative  Means  of  Compliance 

§63^495    How  do  I  comply  witti  ttie 
pollution  prevention  standard? 

(a)  If  you  have  an  existing  affected 
source,  you  may  elect  to  comply  with 
the  pollution  prevention  alternative 
requirements  specified  in  paragraphs  (a) 
(1)  and  (2)  of  this  section  in  lieu  of  the 
emission  limitations  and  work  practice 
standards  contained  in  Tables  2  through 
5  of  this  subpart  for  any  MCPU. 

(1)  You  must  reduce  the  production- 
indexed  HAP  consumption  factor  (HAP 
factor)  by  at  least  65  percent  bom  a  3- 
year  average  baseline  beginning  no 
earlier  than  the  1994  through  1996 
calendar  years.  Alternatively,  for  a 
process  that  has  been  operating  for  less 
than  3  years  but  more  than  1  year,  you 
may  calculate  the  baseline  factor  for  the 
time  period  from  startup  of  the  process 
until  the  present.  For  any  reduction  in 


the  HAP  factor  that  you  achieve  by 
reducing  HAP  that  are  also  volatile 
organic  compounds  (VOC),  you  must 
demonstrate  an  equivalent  reduction  in 
the  production-indexed  VOC 
consumption  factor  (VOC  factor)  on  a 
mass  basis.  For  any  reduction  in  the 
HAP  factor  that  you  achieve  by  reducing 
a  HAP  that  is  not  a  VOC,  you  may  not 
increase  the  VOC  factor. 

(2)  You  may  comply  with  the 
requirements  of  paragraph  (a)(1)  of  this 
section  for  a  series  of  processes, 
including  situations  where  multiple 
processes  are  merged,  if  you 
demonstrate  to  the  satisfaction  of  the 
Administrator  that  the  multiple 
processes  were  merged  after  the  baseline 
period  into  an  existing  process  or 
processes. 

(b)  Exclusions.  (1)  You  must  comply 
with  the  emission  limitations  and  work 
practice  standards  contained  in  Tables  2 
through  5  of  this  subpart  for  all  HAP 
that  are  generated  in  the  MCPU  and  that 
are  not  part  of  the  HAP  factor.  Hydrogen 
halides  that  are  generated  as  a  result  of 
combustion  control  must  be  controlled 
according  to  the  requirements  of  Table 
7  of  this  subpart,. 

(2)  You  may  not  merge  nondedicated 
formulation  or  nondedicated  solvent 
recovery  processes  with  any  other 
processes. 

(3)  You  may  not  comply  with 
paragraph  (a)  of  this  section  for  transfer 
operations  that  are  subject  to  the 
emission  limitations  and  work  practice 
standards  in  Table  6  of  this  subpart. 

(c)  Initial  compliance  procedures.  To 
demonstrate  initial  compliance  with 
paragraph  (a)  of  this  section,  you  must 
prepare  a  demonstration  summary  in 
accordance  with  paragraph  (c)(1)  of  this 
section  and  calculate  baseline  and  target 
annual  HAP  and  VOC  factors  in 
accordance  with  paragraphs  (c)(2)  and 
(3)  of  this  section. 

(1)  Demonstration  summary.  You 
must  prepare  a  pollution  prevention 
demonstration  summary  that  contains, 
at  a  m'"'"i""ri,  the  information  in 
paragraphs  (c)(l)(i)  through  (iii)  of  this 
section  for  each  MCPU  for  which  you 
comply  with  paragraph  (a)  of  this 
section.  You  must  include  the 
demonstration  summary  in  the 
Precompliance  report  required  in  Table 
20  of  this  subpart  and  §  63.2520(c). 

(i)  Descriptions  of  the  methodologies 
and  forms  used  to  measure  and  record 
consumption  of  HAP  and  VOC 
compounds. 

(ii)  Descriptions  of  the  methodologies 
and  forms  used  to  measure  and  record 
production  of  the  product(s). 

(iii)  Supporting  documentation  for  the 
descriptions  provided  in  accordance 
with  paragraphs  (c)(l)(i)  and  (ii)  of  this 
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section  including,  but  not  limited  to, 
operator  log  sheets  and  copies  of  daily, 
monthly,  and  annual  inventories  of 
materials  and  products.  You  must  show 
how  this  documentation  will  be  used  to 
calculate  the  annual  factors  required  in 
paragraph  (d)  of  this  section. 

(2)  Baseline  factors.  You  must 
calculate  baseline  HAP  and  VOC  factors 
by  dividing  the  consumption  of  total 
HAP  and  total  VOC  by  the  production 
rate,  per  process,  for  the  first  3-year  , 
period  in  which  the  process  was 
operational,  beginning  no  earlier  than 
the  period  consisting  of  the  1994 
through  1996  calendar  years. 
Alternatively,  for  a  process  that  has 
been  operational  for  less  than  3  years, 
but  more  than  1  year,  the  baseline 
factors  must  be  established  for  the  time 
period  from  startup  of  the  process  until 
April  4,  2002. 

'  (3)  Target  annual  factors.  You  must 
calculate  a  target  annual  HAP  factor  that 
is  equal  to  or  less  than  35  percent  of  the 
baseline  HAP  factor.  For  each  reduction 
in  a  HAP  that  is  also  a  VOC.  you  must 
calculate  a  target  annual  VOC  factor  that 
is  lower  than  the  baseline  VOC  factor  by 
an  eqiiivalent  amount  on  a  mass  basis. 
For  each  reduction  in  a  HAP  that  is  not 
a  VOC,  the  target  annual  VOC  factor 
must  be  equal  to  or  less  than  the 
baseline  VOC  factor. 

(d)  Continuous  compliance 
requirements.  You  must  calculate 
aimual  rolling  average  values  of  the 
HAP  and  VOC  factors  (annual  factors)  in 
accordance  with  the  procedures 
specified  in  paragraphs  (d)(1)  through 
(3)  of  this  section.  To  show  continuous 
compliance,  the  annual  factors  must  be 
equd  to  or  less  than  the  target  annual 
factors  calculated  according  to 
paragraph  (c)(3)  of  this  section. 

(1)  To  calculate  the  annual  factors, 
you  must  divide  the  consumption  of 
both  total  HAP  and  total  VOC  by  the 
production  rate,  per  process,  for  12- 
month  periods  at  the  frequency 
specified  in  either  paragraph  (d)(2)  or 
(3)  of  this  section,  as  applicable. 

(2)  For  continuous  processes,  you 
must  calculate  the  annual  factors  every 
30  days  for  the  12-month  period 
preceding  the  30th  day  (i.e.,  annual 
rolling  average  calculated  every  30 
days).  A  process  with  both  batch  and 
continuous  operations  is  considered  a 
continuous  process  for  the  purposes  of    ' 
this  section. 

(3)  For  batch  processes,  you  must 
calculate  the  aimual  factors  every  10 
batches  for  the  12-month  period 
preceding  the  10th  batch  [i.e.,  annual 
rolling  average  calculated  every  10 
batches),  except  as  specified  in 
paragraphs  (d)(3)(i)  and  (ii)  of  this 
section. 


(i)  If  you  produce  more  than  10 
batches  during  a  month,  you  must 
calculate  the  annual  factors  at  least  once 
during  that  month. 

(ii)  If  you  produce  less  than  10 
batches  in  a  12-month  period,  you  must 
calculate  the  annual  factors  for  the 
number  of  batches  in  the  12 -month 
period  since  the  previous  calculations. 

(e)  Records.  You  must  keep  records  of 
HAP  and  VOC  consumption, 
production,  and  the  rolling  annual  HAP 
and  VOC  factors  for  each  MCPU  for 
which  you  are  complying  with 
paragraph  (a)  of  this  section. 

(f)  Reporting.  (1)  You  must  include 
the  pollution-prevention  demonstration 
summary  in  the  Precompliance  report 
required  by  Table  20  of  this  subpart  and 
§  63.2520(c). 

(2)  You  must  identify  all  days  when 
the  annual  factors  were  above  the  target 
factors  in  the  compliance  reports. 

§  63.2500    How  do  I  comply  with  emissions 
averaging? 

(a)  For  an  existing  source,  you  may 
elect  to  comply  with  the  percent 
reduction  emission  limitations  in  Tables 
1  through  4  of  this  subpart  by 
complying  with  the  emissions  averaging 
provisions  according  to  paragraphs  (b) 
through  (e)  of  this  section  for  groups  of 
as  many  as  40  emission  points.  Each 
batch  process  represents  one  emission 
point  for  the  purposes  of  emissions 
averaging. 

(b)  Exclusions.  You  may  not  include 
the  emission  points  specified  in 
paragraphs  (b)(1)  through  (7)  of  this 
section  in  an  emissions  average. 

(1)  Any  emission  points  for  which 
State  authorities  prohibit  the  use  of 
emissions  averaging  and  require 
compliance  with  the  emission 
limitations  and  work  practice  standards 
in  Tables  1  through  4  of  this  subpart. 

(2)  Emission  points  that  are  controlled 
as  specified  in  paragraphs  (b)(2)(i) 
through  (iv)  may  not  be  used  to 
calculate  emissions  averaging  credits, 
unless  a  nominal  efficiency  has  been 
assigned  according  to  the  procedures  in 
§  63.150(i).  The  nominal  efficiency  must 
exceed  the  percent  reduction  required 
by  Tables  1  through  4  of  this  subpart. 

(i)  Affected  storage  tanks  controlled 
with  an  internal  floating  roof  meeting 
the  specifications  of  §  63.1063{a)(l)(i), 
or  an  external  floating  roof  meeting  the 
specifications  of  §  63.1063{a)(l){ii). 

(ii)  Emission  points  controlled  with  a 
flare. 

(iii)  Waste  management  units 
controlled  as  specified  in  §§  63.133 
through  63.137. 

(iv)  Wastewater  treated  in  a  steam 
stripper  meeting  the  specifications  in 
§  63.138(d). 


(3)  Emission  streams  controlled  to  an 
outlet  concentration  less  than  or  equal 
to  20  ppmv  may  not  be  used  in  any 
averaging  group. 

(4)  Maintenance  wastewater  streams 
and  wastewater  streams  treated  in 
biological  treatment  units  may  not  be 
included  in  any  averaging  group. 

(5)  Processes  which  have  been 
permanently  shut  down  and  storage 
tanks  permanently  taken  out  of  HAP 
service  may  not  be  included  in  any 
averaging  group. 

(6)  Emission  points  already  controlled 
on  or  before  November  15, 1990  may  not 
be  used  to  generate  emissions  averaging 
credits,  unless  the  level  of  control  has  * 
been  increased  after  November  15, 1990. 
In  these  cases,  credit  will  be  allowed 
only  for  the  increase  in  control  after 
November  15, 1990. 

(7)  Emission  points  controlled  to 
comply  with  a  State  or  Federal  rule 
other  than  this  subpart  may  not  be 
included  in  an  emissions  averaging 
group,  unless  the  level  of  control  has 
been  increased  after  November  15,  1990, 
above  what  is  required  by  the  other 
State  or  Federal  rule.  Only  the  control 
above  what  is  required  by  the  other 
State  or  Federal  rule  will  be  credited. 
However,  if  an  emission  point  has  been 
used  to  generate  emissions  averaging 
credit  in  an  approved  emissions 
average,  and  the  point  is  subsequently 
made  subject  to  a  State  or  Federal  rule 
other  than  this  subpart,  the  point  can 
continue  to  generate  emissions 
averaging  credit  for  the  purpose  of 
complying  with  the  previously 
approved  average. 

(c)  Compliance  procedures.  To 
demonstrate  compliance  with  the 
emissions  averaging  provisions,  you 
must  comply  with  the  requirements  of 
paragraphs  (c)(1)  through  (7)  of  this 
section. 

(1)  Emissions  averaging  plan.  You 
must  develop  and  submit  for  approval 
an  emissions  averaging  plan  according 
to  paragraphs  (c)(l)(i)  tlu-ough  (vi)  of 
this  section. 

(i)  The  emissions  averaging  plan  must 
demonstrate  that  the  emissions  from  the 
emission  points  proposed  to  be 
included  in  the  average  will  not  result 
in  greater  hazard  or,  at  the  option  of  the 
permitting  authority,  greater  risk  to 
human  health  or  the  environment  than 
if  the  emission  points  were  controlled 
according  to  Tables  1  through  4  of  this 
subpart. 

(ii)  The  demonstration  of  hazard  or 
risk  equivalency  must  be  made  to  the 
satisfaction  of  the  operating  permit 
authority,  and  we  may  require  you  to 
use  specific  methodologies  and 
procedures  such  as  any  guidance  that 
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we  prepare  or  any  other  technically 
sound  information  or  methods. 

(iii)  An  emissions  averaging  plan  that 
does  not  demonstrate  hazard  or  risk 
equivalency  to  our  satisfaction  will  not 
be  approved.  We  may  require  such 
adjustments  to  the  emissions  averaging 
plan  as  are  necessary  in  order  to  ensure 
that  the  average  will  not  result  in  greater 
hazard  or  risk  to  human  health  or  the 
environment  than  would  result  if  the 
emission  points  were  controlled 
according  to  the  emission  limitations 
and  work  practice  standards  in  Tables  1 
through  4  of  this  subpart. 

(iv)  A  hazard  or  risk  equivalency 
demonstration  must  satisfy  the 
requirements  specified  in  paragraphs 
{c)(l)(iv)(A)  through  (C)  of  this  section. 

(A)  Be  a  quantitative,  comparative 
chemical  hazard  or  risk  assessment. 

(B)  Accoimt  for  differences  between 
averaging  and  nonaveraging  options  in 
chemical  hazard  or  risk  to  human  health 
or  the  enviroiunent. 

(C)  Meet  any  requirements  we  set  for 
such  demonstrations. 

(v)  For  all  emission  points  included  in 
emissions  averaging,  the  emissions 
averaging  plan  must  include  the 
information  listed  in  paragraphs 
(c)(l)(v)(A)  through  (E)  of  this  section. 

(A)  The  identification  of  all  emission 
points  in  each  emissions  average. 

(B)  The  uncontrolled  and  controlled 
HAP  emissions  for  all  of  the  emission 
points  included  to  calculate  the  debits 
and  credits  in  paragraphs  (c)(5)  and  (6) 
of  this  section. 

(C)  The  debit  and  credit  calculations. 
P)  The  estimated  values  for  all 

operating  limits  set  according  to 
§  63.2470(d).  (e).  or  (f)  and  Table  8  of 
this  subpart  for  each  emission  point 
included  in  the  averages. 

(E)  A  statement  that  the  initial  and 
continuous  compliance  demonstrations 
and  associated  reporting  and 
recordkeeping  in  this  section  for  each 
emission  point  in  the  averages  will  be 
implemented  beginning  on  the 
compliance  date. 


(vi)  You  must  submit  the  emissions 
averaging  plan  no  later  than  18  months 
prior  to  die  compliance  date  of  this 
subpart.  We  will  determine  within  120 
calendar  days  whether  yoiu  emissions 
averaging  plan  presents  sufficient 
information.  We  will  either  approve  the 
emissions  averaging  plan,  request 
changes,  or  request  additional 
information  from  you.  Once  we  receive 
sufficient  information,  we  will  approve, 
disapprove,  or  request  changes  to  the 
plan  within  120  days.  If  we  disapprove 
the  emissions  averaging  plan,  you  must 
still  be  in  compliance  with  the  emission 
limitations  and  work  practice  standards 
in  Tables  1  through  4  of  this  subpart  by 
the  compliance  date. 

(2)  For  all  points  included  in  an 
emissions  average,  you  must  comply 
with  the  procedures  that  are  specified  in 
paragraphs  (c)(2)(i)  through  (v)  of  this 
section. 

(i)  Calculate  and  record  monthly 
debits  for  all  affected  emission  points 
that  are  controlled  to  a  level  less 
stringent  than  required  by  the  emission 
limitations  for  those  emission  points. 
Use  equations  in  paragraph  (c)(5)  of  this 
section  to  calculate  debits. 

(ii)  Calculate  and  record  monthly 
credits  for  all  emission  points  that  are 
overcontroUed  to  compensate  for  the 
debits.  Use  equations  in  paragraph  (c)(6) 
of  this  section  to  calculate  credits.  All 
process  vent,  storage  tank,  and 
wastewater  emission  points  except 
those  specified  in  paragraph  (b)  of  this 
section  may  be  included  in  the  credit 
calculation. 

(iii)  Demonstrate  that  annual  credits 
calculated  according  to  paragraph  (c)(6) 
of  this  section  are  greater  than  or  equal 
to  debits  calculated  according  to 
paragraph  (c)(5)  of  this  section  for  the 
same  annual  compliance  period.  The 
initial  demonstration  in  the  emissions 
averaging  plan  or  operating  permit 
application  that  creidit-generating 
emission  points  will  be  capable  of 
generating  sufficient  credits  to  offset  the 


debit-generating  emission  points  must 
be  made  under  representative  operating 
conditions.  After  the  compliance  date, 
actual  operating  data  must  be  used  for 
all  debit  and  credit  calculations. 

(iv)  Demonstrate  that  debits 
calculated  for  a  quarterly  (3-month) 
period  according  to  paragraph  (c)(5)  of 
this  section  are  not  more  than  1.30  times 
the  credits  for  the  same  period 
calculated  according  to  paragraph  (c)(6) 
of  this  section.  You  determine 
compliance  for  the  quarter  based  on  the 
ratio  of  credits  and  debits  from  that 
quarter,  with  30  percent  more  debits 
than  credits  allowed  on  a  quarterly 
basis. 

(v)  Record  and  report  quarterly  and 
annual  credits  and  debits  as  required  in 
paragraphs  (d)  and  (e)  of  this  section. 

(3)  You  may  not  include  emissions 
during  periods  of  malfunction  in 
calculation  of  credits  and  debits.  You 
may  not  include  periods  of  startup  and 
shutdown  for  continuous  processes  in 
calculation  of  credits  and  debits. 

(4)  During  periods  of  monitoring 
deviations,  you  must  adjust  credits  and 
debits  as  specified  in  paragraphs  (c)(4)(i) 
through  (iii)  of  this  section. 

(i)  Assign  no  credits  to  the  credit- 
generating  emission  point. 

(ii)  Assign  maximum  debits  to  the 
debit-generating  emission  point. 

(iii)  You  may  demonstrate  to  the 
Administrator  that  full  or  partial  credits 
or  debits  should  be  assigned  using  the 
procedures  in  §  63.150(1). 

(5)  Debits.  Debits  are  generated  by  the 
difference  between  the  actual  emissions 
from  an  affected  emission  point  that  is 
uncontrolled  or  controlled  to  a  level  less 
stringent  than  the  applicable  standard 
and  5ie  emissions  aJlowed  for  the 
affected  emission  point.  Calculate  debits 
in  accordance  with  the  procedures 
specified  in  paragraphs  (c)(5)(i)  through 
(iv)  of  this  section. 

(i)  Calculate  sourcewide  debits  using 
Equation  1  of  this  section: 


Debits  =y  [EPV.,-  (0.02)  (EPV,,  )]  +  ±[eS^-  (0.05)  (ES,, )] ^  i[EWW,,-  (EWW^ )] 


(Eq.l) 


Where: 

Debits  and  all  terms  of  Equation  1  of 
this  section  are  in  units  of  Mg/month. 
and: 

EPViu  =  uncontrolled  emissions  from 
continuous  process  vent  i  and  batch 
process  i  calculated  according  to 
the  procedures  specified  in 
paragraph  (c)(5)(ii)  of  this  section: 


EPViA  =  actual  emissions  from  each 
affected  continuous  process  vent  i 
and  batch  process  i  that  is 
tmcontroUed  or  is  controlled  to  a 
level  less  stringent  than  the 
required  98  percent  reduction  in 
Table  1  or  2  of  this  subpart. 
Calculate  EPViA  using  the 
procedures  in  paragraph  (c)(5)(ii)  of 
this  section; 


ESiu  =  imcontroUed  emissions  bom 
storage  tank  i  calculated  according 
to  the  procedures  specified  in 
paragraph  (c)(5)(iii)  of  this  section; 

ESjA  =  actual  emissions  from  each 
affected  storage  vessel  i  that  is 
uncontrolled  or  is  controlled  to  a 
level  less  stringent  than  the 
required  95  percent  reduction  in 
Table  4  of  this  subpart.  Calculate 
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I     ESiA  using  the  procedures  in 

I     paragraph  (c)(5)(iii)  of  this  section; 

EWWic  =  emissions  from  each  affected 
wastewater  stream  i  if  the 
wastewater  stream  had  been 
managed  and  treated  as  specified  in 
Table  3  of  this  subpart.  Calculate 
EWWjc  using  the  procedures  in 
paragraph  (c)(5)(iv)  of  this  section; 

EWWiA  =  actual  emissions  from  each 
affected  wastewater  stream  i  that  is 
uncontrolled  or  has  been  managed 
and  treated  in  a  maimer  that  is  less 
stringent  them  that  specified  in 
Table  3  of  this  subpart.  Calculate 
EWWiA  using  the  procedures  in 

£aragraph  (c)(5)(iv)  of  this  section; 
e  niunber  of  emission  points  being 
included  in  the  emissions  average; 
the  value  of  n  is  not  necessarily  the 
same  for  process  vents,  storage 
tanks,  and  wastewater, 
(ii)  Calculate  emissions  from  process 
vents  in  accordance  with  the  procedures 
specified  in  paragraphs  (c)(5)(ii){A) 
through  (C)  of  this  section. 


(A)  Except  as  provided  in  paragraph 
(c)(5)(ii)(C)  of  this  section,  calculate 
imcontrolled  emissions  for  process 
vents  using  the  procediu^s  specified  in 
§  63.1257(d)(2). 

(B)  Except  as  provided  in  paragraph 
(c)(5)(ii)(C)  of  this  section,  calculate 
actual  emissions  for  process  vents  using 
the  procedures  specified  in 

§  63.1257(d)(2)  and  (3).  as  appUcable. 

(C)  As  an  alternative  to  the  procedures 
described  in  paragraphs  (c)(5)(ii)(A)  and 
(B)  of  this  section,  for  continuous 
process  vents,  you  may  calculate 
uncontrolled  and  actual  emissions  by 
the  procedures  described  in 

§  63.150(g)(2).  For  purposes  of 
complying  vtrith  this  paragraph,  the  term 
"recovery  device"  in  §63. 150(g)(2) 
means  "process  condenser." 

(iii)  Calculate  uncontrolled  emissions 
from  storage  tanks  in  accordance  with 
the  procedures  described  in 
§  63.150(g)(3)(i).  Calculate  actual 
emissions  from  storage  tanks  using  the 
procedures  specified  in  §63.150(g)(3)(ii) 


or  (iii),  as  appropriate,  except  that  when 
§  63.150(g)(3)(ii)(B)  refers  to  the 
procedures  in  §  63.120(d)  for 
determining  percent  reduction  for  a 
control  device,  §  63.1257(a)(1)  shall 
apply  for  the  purposes  of  this  subpart 

(iv)  Calculate  emissions  kom 
wastewater  using  the  procedures 
specified  in  §  63.150(g)(5). 

(6)  Credits.  Credits  are  generated  by 
the  difference  between  emissions  that 
are  allowed  for  each  affected  and 
nonaffected  emission  point,  and  the 
actual  emissions  from  that  affected  or 
nonaffected  emission  point  that  have 
been  controlled  after  November  15, 1990  _ 
to  a  level  more  stringent  than  what  is 
required  in  this  subpart  or  any  other 
State  or  Federal  rule  or  statute. 
Calculate  credits  in  accordance  with  the 
procedures  specified  in  paragraphs 
(c)(6)(i)  through  (v)  of  this  section. 

(i)  Calculate  sourcewide  credits  using 
Equation  2  of  this  section: 


Credits  =  DX[(0.02)(EPVliu)-EPViA]+DX(EPV2iB-EPV2iA)  +  DX[(0.05)(ESl,u)-ESliA] 

Ul  i=l  i=l  .  . 

m  n  m 

+  D£(ES2iB-ES2iA)+DX(EWWlic-EWWli^)+DX(EWW2iB-EWW2,A)        (Eq.  2) 


isl 


i-1 


i=l 


IHiere: 


Credits  and  all  terms  in  Equation  2  of 
this  section  are  in  units  of  Mg/month, 
the  baseline  date  is  November  15, 1990. 
the  terms  consisting  of  a  constant 
multiplied  by  the  uncontrolled 
emissions  are  the  emissions  from  each 
emission  point  subject  to  a  percent 
reduction  requirement  in  Table  1.  2.  or 
4  of  this  subpart  that  are  controlled  to 
a  level  more  stringent  than  the 
applicable  percent  reduction 
requirement,  and; 

BPVliu  =  uncontrolled  emissions  from 
each  affected  continuous  process 
vent  i  and  batch  process  i 
calculated  according  to  the 
procedures  in  paragraph 
(c)(6)(iii)(A)  of  this  section; 
BPVliA  =  actual  emissions  from  each 
affected  continuous  process  vent  i 
and  batch  process  i  that  is 
controlled  to  a  level  more  stringent 
than  98  percent.  Calculate  EPVliA 
according  to  the  procedures  in 
paragraph  (c)(6)(iii)(B)  of  this 
section; 

BPV2iB  =  emissions  from  each 

nonaffected  continuous  process 
vent  i  and  batch  process  i  at  the 
baseline  date.  Calculate  EPV2iB 
according  to  the  procedures  in 


paragraph  (c)(6)(iii)(C)  of  this 
section; 

EPV2iA  =  actual  emissions  from  each 
nonaffected  continuous  process 
vent  i  and  batch  process  i  that  is 
controlled.  Calculate  EPV2iA 
according  to  the  procedures  in 
paragraph  (c)(6)(iii)(C)  of  this 
section; 

ESliu  =  uncontrolled  emissions  from 
each  affected  storage  tank  i 
calculated  according  to  the 
procedures  in  paragraph  (c)(6)(iv)  of 
this  section; 

ESliA  =  actual  emissions  from  each 
affected  storage  tank  i  that  is 
controlled  to  a  level  more  stringent 
than  95  percent.  Calculate  ESliA 
according  to  the  procedures  in 
paragraph  (c](6)(iv)  of  this  section; 

ES2iB  =  emissions  from  each 

nonaffected  storage  tank  i  at  the 
baseline  date.  Calculate  ES2iB 
according  to  the  procedures  in 
paragraph  (c)(6)(iv)  of  this  section; 

ES2iA  =  actual  emissions  from  each 
nonaffected  storage  tank  i  that  is 
controlled.  Calculate  ES2iA 
according  to  the  procedures  in 
paragraph  (c)(6){iv)  of  this  section; 

EWWlic  =  emissions  from  each  affected 
wastewater  stream  i  if  the 
wastewater  stream  had  been 


managed  and  treated  as  specified  in 
Table  3  of  this  subpart.  Calculate 
EWWlic  according  to  the 
procedures  in  paragraph  (c)(6)(v)  of 
this  section; 
EWWliA  =  emissions  from  each  affected 
wastewater  stream  i  that  is 
controlled  to  a  level  more  stringent 
than  if  the  wastewater  stream  had 
been  managed  and  treated  as 
specified  in  Table  3  of  this  subpart 
Calculate  EWWI.a  according  to  the 
procedures  in  paragraph  (c){6)(v)  of 
this  section; 

EWW2iB  =  emissions  from  each 

nonaffected  wastewater  stream  i  at 
the  baseline  date.  Calculate 
EWW2iB  according  to  the 
procedures  iij  paragraph  (c)(6)(v)  of 
this  section; 

EWW2,A  =  actual  emissions  from  each 
nonaffected  wastewater  stream  i 
that  is  controlled.  Calculate 
EWW2iA  according  to  the 
procedures  in  paragraph  (c)(6)(v)  of 
this  section;    • 

n  =  number  of  affected  emission  points 
that  are  included  in  the  emissions 
average.  The  value  of  n  is  not 
necessarily  the  same  for  process 
vents,  storage  tanks,  and 
wastewater; 
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m  =  number  of  nonaffected  emission 
points  included  in  the  emissions 
average.  The  value  of  m  is  not 
necessarily  the  same  for  process 
vents,  storage  tanks,  and 
wastewater; 

D  =  discount  factor  equal  to  0.9  for  all 
credit-generating  emission  points, 
(ii)  For  an  emission  point  controlled 

using  a  pollution  prevention  measure, 


determine  the  nominal  efficiency  for 
calculating  credits  as  described  in 
§63.150(j). 

(iii)  Calculate  emissions  from  process 
vents  in  accordance  with  the  procedures 
specified  in  paragraphs  (c)(6)(iii)(A) 
through  (C)  of  this  section. 

(A)  Calculate  imcontroUed  emissions 
from  affected  process  vents  according  to 


the  procedures  in  paragraph  (c)(5)(ii)(A) 
or  (C)  of  this  section. 

(B)  Calculate  actual  emissions  from 
affected  process  vents  with  a  nominal 
efficiency  greater  than  98  percent  or  a 
pollution  prevention  measure  that 
achieves  reductions  greater  than  98 
percent  using  Equation  3  of  this  section: 


EPVliA  =  EPVliu  X  [1  -  Neff  /lOO]        (Eq.  3) 


Where: 

EPVliA  =  actual  emissions  from  each 
afiected  continuous  process  vent  i 
or  batch>process  i  that  is  controlled 
to  a  level  more  stringent  than  98 
percent; 
EPVl.u  =  imcontrolled  emissions  from 
each  affected  continuous  process 
vent  i  or  batch  process  i; 
Neff  =  nominal  efficiency  of  control 
device  or  pollution  prevention 
measure,  percent. 
(C)  Calculate  baseline  and  actual 
emissions  from  nonaffected  process 
vents  according  to  the  procedures  in 
§63.150{c)(2){iii)  and  (iv),  except  when 
the  phrase  "paragraph  (g)(2)"  is  referred 
to  in  §  63.150(h}(2)(iii)  and  (iv),  the 
provisions  in  paragraph  (c)(5)(ii)  of  this 
section  apply  for  the  purposes  of  this 
subpart. 

(iv)  Calculate  uncontrolled  emissions 
from  storage  tanks  according  to  the 
procedures  described  in  paragraph 
§63.150(g)(3)(i).  Calcxxlate  actual  and 
baseline  emissions  from  storage  tanks 
according  to  the  procedures  specified  in 
§  63.150(h)(3),  except  when 
§  63.150(h)(3)  refers  to  §63.150(g)(3)(i). 

(v)  Calculate  emissions  from 
wastewater  using  the  procedxues  in 
§  63.150(h)(5). 

(7)  You  must  establish  and  comply 
with  the  operating  limits  for  each 
emission  point  in  an  emissions  average 
according  to  §  63.2470  and  Table  8  of 
this  subpart. 

(d)  Records.  You  must  maintain  the 
records  specified  in  paragraphs  (d)(1) 
and  (4)  of  this  section. 

(1)  All  records  specified  in  §  63.2525. 

(2)  Calculations  of  the  debits  and 
credits  according  to  paragraphs  (c)(5) 
and  (6)  of  this  section  for  the  last  quarter 
and  the  prior  four  quarters. 

(3)  A  current  copy  of  the  emissions 
averaging  plan. 

(4)  The  number  of  turnovers  for  each 
Storage  tank  used  in  an  emissions 
average. 

(e)  Reporting.  You  must  submit  the 
information  specified  in  paragraphs 
(e)(1)  and  (2)  of  this  section. 


(1)  The  emissions  averaging  plan  as 
specified  in  paragraph  (c)(l)(iii)  of  this 
section. 

(2)  The  required  information  for 
compliance  reports  specified  in 

§  63.2520(d)  for  each  emission  point  in 
emission  averages. 

(3)  The  compliance  reports  must  also 
include  the  information  specified  in 
paragraphs  (e)(3)(i)  through  (iv)  of  this 
section. 

(i)  Any  changes  to  the  processes, 
storage  tanks,  or  waste  management 
units  included  in  an  emissions  average. 

(ii)  The  calculation  of  the  debits  and 
credits  for  the  reporting  period. 

(iii)  Changes  to  the  emissions 
averaging  plan  which  affect  the 
calculation  methodology  of 
uncontrolled  or  controlled  emissions  or 
the  hazard  or  risk  equivalency 
determination. 

(iv)  Any  changes  to  the  operating 
limits  monitored  according  to  paragraph 
(c)(7)  of  this  section. 

§63.2505    How  do  I  comply  with  the 
altamativ*  standard? 

As  an  alternative  to  complying  with 
the  emission  limitations  and  work 
practice  standards  for  process  vents  and 
storage  tanks  in  Tables  1,  2,  and  4  of  this 
subpart,  you  may  comply  with  the 
emission  limitations  in  paragraph  (a)  of 
this  section  and  demonstrate  initial  and 
continuous  compliance  in  accordance 
with  the  requirements  in  paragraphs  (b) 
and  (c)  of  this  section.  Reporting  and 
recordkeeping  requirements  are 
specified  in  §§  63.2520  and  63.2525. 

(a)  Emission  limitations  and  work 
practice  standards.  (1)  You  must  route 
vent  streams  through  a  closed-vent 
system  to  a  control  device  that  reduces 
HAP  emissions  as  specified  in  either 
paragraph  (a)(l)(i)  or  (ii)  of  this  section. 

(i)  If  you  use  a  combustion  control 
device,  it  must  reduce  HAP  emissions  as 
specified  in  paragraphs  (a)(l)(i)(A).  (B), 
and  (C)  of  this  section. 

(A)  To  an  outlet  TOC  concentration  of 
20  ppmv  or  less. 


(B)  To  an  outlet  concentration  of 
hydrogen  halides  and  halogens  of  20 
ppmv  or  less. 

(C)  As  an  alternative  to  paragraph 
(a)(l)(ii)(B)  of  this  section,  if  you  control 
halogenated  vent  streams  emitted  from 
a  combustion  device  followed  by  a 
scrubber,  you  may  reduce  the  hydrogen 
halides  and  halogens  generated  in  the 
combustion  device  by  >95  percent  by 
weight  in  the  scrubber  and  establish 
operating  parameters  for  the  scrubber  in 
accordance  with  Table  8  of  this  subpart. 

(ii)  If  you  use  a  noncombustion 
control  device,  it  must  reduce  HAP 
emissions  to  an  outlet  total  organic  HAP 
concentration  of  50  ppmv  or  less,  and 
an  outlet  concentration  of  hydrogen 
halides  and  halogens  of  50  ppmv  or  less. 

(2)  You  must  comply  with  the  work 
practice  standards  for  closed-vent 
systems  in  Table  5  of  this  subpart. 

(3)  Any  batch  process  vents  within  a 
process  that  are  not  controlled 
according  to  this  alternative  standard 
must  be  controlled  according  to  the 
emission  limitations  and  work  practice 
standards  in  Table  2  of  this  subpart. 

(b)  Initial  compliance  requirements. 
You  demonstrate  initial  compliance 
with  the  alternative  standard  if  you 
comply  with  the  reqvurements  in 
paragraphs  (b)(1)  through  (6)  of  this 
section. 

(1)  Install  and  begin  to  operate  and 
maintain  each  CEMS  in  accordance  with 
paragraph  (c)  of  this  section  no  later 
than  the  date  3  years  after  the  effective 
date  of  this  subpart. 

(2)  Conduct  a  performance  evaluation 
of  the  CEMS  as  specified  in 

§  63.2475(a)(3). 

(3)  Submit  the  results  of  any 
determination  of  the  target  analytes  or 
predominant  HAP  in  the  Notification  of 
Compliance  Status. 

(4)  If  you  add  supplemental  gases  to 
the  vent  stream  or  manifold,  determine 
either  the  oxygen  concentration  (if  you 
use  a  combustion  device),  or  both  the  ' 
total  vent  stream  and  supplemental  gas 
stream  flow  rates  (if  you  use  a 
noncombustion  device),  and  calculate 
the  ratio  in  Equation  1  or  2  of  §  63.2470 
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to  use  in  correcting  the  measured 
concentrations  for  supplemental  gases. 

(5)  If  you  elect  to  comply  with  the 
requirement  to  reduce  hydrogen  halides 
and  halogens  by  ^5  percent  by  weight 
in  paragraph  (a)(l)(i)(C)  of  this  section, 
you  must  demonstrate  initial 
compliance  by  conducting  a 
performance  test  and  setting  a  site- 
specific  operating  limit(s)  for  the 
scrubber  in  accordance  with  entry  2.b. 
in  Table  16  of  this  subpart.  The 
applicable  operating  limits  are  specified 
in  Table  8  of  this  subpart.  You  must 
submit  the  results  of  the  initial 
compliance  demonstration  in  the 
Notification  of  Compliance  Status. 

(6)  Comply  with  the  requirements  for 
closed-vent  systems  in  entries  (c)  and 
(d)  of  Table  14  of  this  subpart. 

(c)  Continuous  compliance 
requirements.  You  demonstrate 
continuous  compliance  with  the 
emission  limitations  in  paragraph  (a)  of 
this  section  according  to  the 
requirements  in  paj^-agraphs  (c)(1) 
through  (7)  of  this  section. 

(1)  Except  as  specified  in  paragraphs 
(c)(l)(iii)  and  (iv)  of  this  section,  you 
must  install,  operate,  and  maintain 
CEMS  to  measure  TOC  and  total 
hydrogen  halide  and  halogen 
concentrations  in  accordance  with 
paragraphs  (c)(l)(i)  and  (ii)  of  this 
section  and  in  accordance  with 
§  63.2475(a)(1),  (2),  and  (4),  and  you 
must  reduce  the  CEMS  data  as  specified 
in  §  63.2475(a)(5).  If  you  add 
supplemental  gases  to  the  vent  stream  or 
manifold,  you  must  correct  measured 
concentrations  for  supplemental  gases 
or  monitor  other  operating  parameters 
as  specified  in  paragraph  (c)(7j  of  this 
section.  The  reduced  results  must  be 
below  the  concentration  limits  specified 
in  paragraph  (a)  of  this  section, 
[(i)  InstaU  CEMS  to  measure  TOC  in 
accordance  with  paragraph  (c)(l)(i)(A) 
or  (B)  of  this  section. 

(A)  For  noncombustion  devices, 
install  a  CEMS  that  meets  Performance 
Specification  8,  9,  or  15. 

(B)  For  combustion  devices,  install  a 
CEMS  that  meets  Performance 
Specification  8  and  report  the  results  as 


I 


(ii)  Install  CEMS  to  measiire  total 
slide  and  halogen  concentrations  in 
accordance  with  paragraph  (c)(l)(ii)(A) 
or  (B)  of  this  section: 

(A)  Install  a  CEMS  that  meets 
Performance  Specification  15  to 
measure  HCl;  or 

(B)  If  you  wish  to  measure  HCl  using 

a  CEMS  other  than  an  Fourier        

Transform  Infi^u-ed  Spectroscopy  (FIIK) 
meeting  the  requirements  of 
Performance  Specification  15  before  we 
promidgate  performance  specifications 


for  such  monitors,  you  must  prepare  a 
monitoring  plan  and  submit  it  for 
approval  in  accordance  with  the 
procedures  specified  in  §  63.8. 

(iii)  You  do  not  need  to  monitor  the 
hydrogen  halide  and  halogen 
concentrations  if,  based  on  process 
knowledge,  you  determine  that  the 
emission  stream  does  not  contain 
hydrogen  halides  or  halogens. 

(iv)  If  you  elect  to  comply  with  the 
requirement  to  reduce  hydrogen  halides 
and  halogens  by  >95  percent  by  weight 
in  paragraph  (a)(l)(i)(C)  of  this  section, 
you  must  comply  with  the  requirements 
in  paragraphs  (c)(l)(iv)(A)  through  (C)  of 
this  section. 

(A)  Install,  operate,  and  maintain 
CPMS  for  the  scrubber  as  specified  in 
§  63.2475(b)  through  (f),  as  applicable. 

(B)  Collect  and  reduce  CPMS  data  for 
the  scrubber  in  accordance  with  the 
requirements  specified  in  entry  5.,  6.,  or 
7.  of  Table  18  of  this  subpart,  as 
applicable. 

(C)  Maintain  the  daily  or  block 
average  CPMS  levels  within  the  ranges 
established  during  the  initial 
performance  test. 

(2)  You  must  install,  calibrate,  and 
operate  a  flow  indicator  as  specified  in 
§  63.2475(g). 

(3)  You  must  monitor  and  collect  data 
according  to  §  63.2485(b)  and  (c). 

(4)  You  must  demonstrate  continuous 
compliance  with  the  work  practice 
standards  for  closed-vent  systems  as 
specified  in  entries  (i)  and  (j)  in  Table 
19  of  this  subpart. 

(5)  You  must  report  each  deviation 
according  to  §  63.2490(b). 

(6)  You  must  comply  with  the  startup, 
shutdown,  and  malfrmction 
reauirements  in  §  63.2490(c)  and  (d). 

(7)  Correction  for  supplemental  gases. 
If  you  add  supplemental  gases  to  the 
vents  or  manifolds,  you  must  either 
correct  for  supplemental  gases  as 
specified  in  §  63.2470(g)  or  comply  with 
the  requirements  of  paragraph  (c)(7)(i) 
or  (ii)  of  this  section.  If  you  correct  for 
supplemental  gases  as  specified  in 

§  63.2470(g)(2)  for  noncombustion 
control  devices,  you  must  evaluate  the 
flow  rates  as  specified  in  paragraph 
(c)(7)(iii)  of  this  section. 

(i)  Provisions  for  combustion  devices. 
As  an  alternative  to  correcting  for 
supplemental  gases  as  specified  in 
§  63.2470(g),  you  must  monitor 
residence  time  and  firebox  temperature 
according  to  the  requirements  of 
paragraphs  (d)(7)(i)(A)  and  (B)  of  this 
section.  Monitoring  of  residence  time 
may  be  accomplished  by  monitoring 
flowrate  into  the  combustion  chamber. 

(A)  If  complying  with  the  alternative 
standard  instead  of  complying  with  an 
emission  limitation  of  95  percent  or 


less,  you  must  maintain  a  minimiun 
residence  time  of  0.5  seconds  and  a 
minimum  combustion  chamber 
temperatiu-e  of  760°C. 

(B)  If  complying  with  the  alternative 
standard  instead  of  complying  with  an 
emission  limitation  of  98  percent  or 
less,  you  must  maintain  a  minimiun 
residence  time  of  0. 75  seconds  and  a 
minimum  combustion  chamber 
temperature  of  816°C. 

(ii)  Provisions  for  dense  gas  systems. 
As  an  alternative  to  correcting  for 
supplemental  gases  as  specified  in 
§  63.2470(g),  for  noncombustion  devices 
used  to  control  emissicms  from  dense 
gas  systems,  as  defined  in  §63.2550, 
you  must  monitor  flowrate  as  specified 
in  paragraphs  (d)(7)(ii)(A)  through  (D)  of 
this  section. 

(A)  Use  Equation  1  of  this  section  to 
calculate  the  system  flowrate  setpoint  at 
which  the  average  concentration  is 
5,000  ppmv  TOC: 


_721xE3„ 
**'        5.000 


(Eq.  I) 


Where: 

Qse,  =  system  flowrate  setpoint,  scfrn; 
Ean  =  aimual  emissions  entering  the 
control  device,  Ibmoles/yr. 

(B)  Annual  emissions  used  in 
Equation  1  of  this  section  must  be  based 
on  the  actual  mass  of  organic 
compounds  entering  the  control  device 
as  calculated  from  the  most 
representative  emissions  inventory  data 
that  you  submitted  within  the  5  years 
before  the  Notification  of  Compliance 
Status  is  due.  You  must  recalculate  the 
system  flowrate  setpoint  once  every  5 
years  using  the  annual  emissions  from 
the  most  representative  emissions 
inventory  data  submitted  during  the  5- 
year  period  after  the  previous 
calculation.  Results  of  the  initial 
calculation  must  be  included  in  the 
Notification  of  CompUance  Status,  and 
recalculated  values  must  be  included  in 
the  next  compliance  report  after  each 
recalculation.  For  all  calculations  after 
the  initial  calculation,  to  use  emissions 
inventory  data  calculated  using 
procedures  other  than  those  specified  in 
§  63.1257(d),  you  must  submit  the 
emissions  inventory  data  calculations 
and  rationale  for  their  use  in  the 
Precompliance  report.  Notification  of 
Process  Change  report,  or  an  application 
for  a  part  70  permit  renewal  or  revision. 

(C)  In  the  Notification  of  Compliance 
Status,  you  may  elect  to  establish  both 
a  maximum  daily  average  operating 
flowrate  limit  above  the  floMrrate 
setpoint  and  a  reduced  outlet 
concentration  limit  corresponding  to 
this  flowrate  limit.  You  may  also 
estabUsh  reduced  oudet  concentration 
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limits  for  any  daily  average  flowrates 
between  the  flowrate  setpoint  and  the 
flowrate  limit.  The  correlation  between 
these  elevated  flowrates  and  the 
corresponding  outlet  concentration 
limits  must  be  established  using 
Equation  2  of  this  section: 


x50        (Eq.  2) 


Where: 

Ca  =  adjusted  outlet  concentration  limit, 

dry  basis,  ppmv; 
50  =  outlet  concentration  limit 

associated  with  the  flowrate 

setpoint,  dry  basis,  ppmv; 
Q^,  =  system  flowrate  setpoint,  scftn; 
Qiin,  =  actual  system  flowrate  limit, 

scfm. 
(D)  You  must  install  and  operate  a 
monitoring  system  for  measuring  system 
flowrate.  The  flowrate  into  the  control 
device  must  be  monitored  and  recorded 
at  least  once  every  hour.  The  system 
flowrate  must  be  calculated  as  the 
average  of  all  values  measured  during 
each  24-hour  operating  day.  The 
flowrate  monitoring  sensor  must  have  a 
minimum  tolerance  of  2  percent  of  the 
system  flowrate  setpoint,  and  the 
flowrate  monitoring  device  must  be 
calibrated  at  least  semiannually. 

(iii)  Fjow  rate  evaluation  for 
noncotnbustion  devices.  To  demonstrate 
continuous  compliance  with  the 
requirement  to  correct  for  supplemental 
gases  as  specified  in  §  63.2470(g)(2)  for 
noncombustion  devices,  you  must 
evaluate  the  volumetric  flow  rate  of 
supplemental  gases,  Q,,  and  the 
volumetric  flow  rate  of  all  gases,  Q,, 
each  time  a  new  operating  scenario  is 
implemented  based  on  process 
knowledge  and  representative  operating 
data.  The  procedures  used  to  evaluate 
the  flow  rates,  and  the  resulting 
correction  factor  used  in  Equation  2  of 
§  63.2470,  must  be  included  in  the 
Notification  of  Compliance  Status  and 
in  the  next  compliance  report  submitted 
after  an  operating  scenario  change. 

§63.2510    How  may  Itranstor wast*wat«r 
to  a  trsatmant  unit  that  I  do  no«  own  or 
oparata? 

(a)  You  may  elect  to  transfer  an 
affected  wastewater  stream  or  a  residual 
removed  from  an  affected  wastewater 
stream  to  an  on-site  treatment  operation 
that  you  do  not  own  or  operate,  or  to  an 
off-site  treatment  operation,  according 
to  the  requirements  in  §  63.132(g), 
except  as  specified  in  paragraphs  (a)(1) 
through  (4)  of  this  section. 

(1)  As  an  alternative  to  the 
management  and  treatment  options 
specified  in  §  63.132(g)(2),  any  affected 
wastewater  stream  (or  residual  removed 


from  an  affected  wastewater  stream)  that 
contains  less  than  50  ppmw  of  HAP  in 
Table  2  to  subpart  GGG  of  this  part  may 
be  transferred  offsite  if  the  transferee 
manages  and  treats  the  wastewater 
stream  or  residual  in  accordance  with 
paragraphs  (e)(l)(i)  and  (ii)  of  this 
section. 

(i)  The  wastewater  stream  or  residual 
is  treated  in  a  biological  treatment  imit 
in  accordance  with  §§  63.138  and 
63.145. 

(ii)  The  waste  management  units  up  to 
the  activated  sludge  unit  are  covered,  or 
you  demonstrate  that  less  than  5  percent 
of  the  total  HAP  in  Table  3  to  subpart 
GGG  of  this  part  is  emitted  from  the 
waste  management  units  up  to  the 
activated  sludge  imit. 

(2)  References  in  §63. 132(g)  to 
"Group  1"  wastewater  mean  "affected" 
wastewater  for  the  purposes  of  this 
subpart. 

(3)  The  references  in  §  63.132(g)(2)  to 
•'§§63.133  through  63.147"  and  in 
§63.132(g)(l)(ii)  to  "provisions  of  this 
subpart"  (i.e.,  subpart  G)  refer  to  the 
process  wastewater  provisions  in 

§§  63.2450  through  63.2490,  63.2520, 
and  63.2525  for  Ae  purposes  of  this 
subpart. 

(4)  The  reference  in  §  63.132(g)(2)  to 
"§  63.102(b)  of  subpart  F"  does  not 
apply  for  the  purposes  of  this  subpart. 

(b)  You  must  keep  a  record  of  the 
notice  sent  to  the  treatment  operator 
stating  that  the  wastewater  stream  or 
residual  contains  organic  HAP  which 
are  required  to  be  managed  and  treated 
in  accordance  with  the  provisions  of 
this  subpart. 

Notification.  Reports,  and  Records 

§  63.251 5    What  notifications  must  I  submit 
andwtwn? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.6(h)(4)  and  (5), 
63.7(b)  and  (c),  63.8(e),  63.8(f)(4)  and 
(6),  and  63.9(b)  through  (h)  that  apply  to 
you  by  the  dates  specified.  For  any 
performance  test  required  as  part  of  the 
initial  compliance  procedures  for  batch 
process  vents  it  Table  11  of  this 
subpart,  you  must  also  submit  the  test 
plan  required  by  §  63.7(c)  and  the 
emission  profile  with  the  Notification  of 
the  Performance  Test. 

(b)  As  specified  in  §  63.9(b)(2),  if  you 
startup  your  affected  source  before  the 
effective  date  of  the  subpart,  you  must 
submit  an  Initial  Notification  not  later 
than  120  calendar  days  after  the 
effective  date  of  the  subpart. 

(c)  As  specified  in  §  63.9(b)(3).  if  you 
startup  your  new  or  reconstructed 
affected  source  on  or  after  the  effective 
date,  you  must  submit  an  Initial 
Notification  not  later  than  120  calendar 


days  after  you  become  subject  to  this 
subpart. 

(d)  If  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin  as  required  in 

§  63.7(b)(1). 

(e)  Notification  of  Compliance  Status. 
U  you  are  required  to  conduct  a 
performance  test,  design  evaluation,  or 
other  initial  compliance  demonstration 
as  specified  in  Tables  10  through  16  of 
this  subpart,  you  must  submit  a 
Notification  of  Compliance  Status 
according  to  the  schedule  in  paragraphs 
(e)(1)  and  (2)  of  this  section,  and  the 
Notification  of  Compliance  Status  must 
contain  the  information  specified  in 
paragraph  {e)(3)  of  this  section. 

(1)  For  an  existing  source  in  operation 
on  the  effective  date,  you  must  submit 
the  Notification  of  Compliance  Status 
no  later  than  the  compliance  date 
specified  in  §  63.2445(b).  For  parts  of  an 
area  source  that  become  a  major  source 
and  an  existing  affected  source,  you 
must  submit  the  Notification  of 
Compliance  Status  no  later  than  the 
compliance  date  specified  in 

§  63.2445(d)(2). 

(2)  If  you  have  a  new  source, 
reconstructed  source,  or  parts  of  a 
former  area  source  that  are  a  new 
source,  you  must  submit  the 
Notification  of  Compliance  Status  no 
later  than  240  days  after  the  applicable 

.compliance  date  specified  in 
§  63.2445(a)  or  (d)(1). 

(3)  The  Notification  of  Compliance 
Status  must  include  the  information  in 
paragraphs  (e)(3)(i)  through  (viii)  of  this  ^ 
section. 

(i)  The  results  of  any  applicability 
determinations,  emission  calculations, 
or  analyses  used  to  identify  and 
quantify  HAP  emissions  from  the 
affected  source. 

(ii)  The  results  of  emissions  profiles, 
performance  tests,  engineering  analyses, 
design  evaluations,  flare  compliance 
assessments,  inspections  and  repairs, 
and  calculations  used  to  demonstrate 
initial  compliance  according  to  Tables 
10  through  16  of  this  subpart.  For 
performance  tests,  results  must  include 
descriptions  of  sampling  and  analysis 
procedures  and  quality  assurance 
procedures. 

(iii)  Descriptions  of  monitoring 
devices,  monitoring  ft^quencies,  and  the 
operating  limits  established  during  the 
initial  compliance  demonstrations, 
including  data  and  calculations  to 
support  die  levels  you  establish. 

(iv)  Listing  of  all  operating  scenarios. 


Federal  Register /Vol.  67,  No.  65 /Thursday,  April  4,  2002  /  Proposed  Rules 


16195 


(v)  Descriptions  of  worst-case 
operating  and/or  testing  conditions  for 
control  devices. 

(vi)  Identification  of  emission  points 
subject  to  overlapping  requirements 
described  in  §  63.2535  and  the  authority 
under  which  you  will  comply. 

(vii)  The  information  specified  in 
§  63.1039(a)(1)  through  (3)  for  each 
process  subject  to  the  work  practice 
standards  for  equipment  leaks  in  Table 
5  of  this  subpart. 

(viii)  If  you  are  complying  with  the 
vapor  balancing  work  practice  standard 
for  storage  tanks,  include  a  statement  to 
that  effect,  and  a  statement  that  the 
pressure  vent  setting  on  the  storage  tank 
is  equal  to  or  greater  than  2.5  pounds 
per  square  inch  gauge  (psig),  as 
specified  in  Table  13  of  this  subpart. 

(f)  Notification  of  Process  Change.  (1) 
Except  as  specified  in  paragraph  (f)(2)  of 
this  section,  whenever  you  make  a 
process  change,  or  change  any  of  the 
information  submitted  in  the 
Notification  of  Compliance  Status,  you 
must  submit  a  report  semiannually.  For 
the  purposes  of  this  section,  a  process 
change  means  the  startup  of  a  new 
process,  as  defined  in  §63.2550.  You 
may  submit  the  notification  as  part  of 
the  compliance  report  required  under 
§  63.2520(d).  The  notification  must 
include  all  of  the  information  in 
paragraphs  (f)(l)(i)  through  (iv)  of  this 
section. 

(i)  A  brief  description  of  the  process 
change. 

(ii)  A  description  of  any  modifications 
to  standard  procedures  or  quality 
assurance  procedures. 

(iii)  Revisions  to  any  of  the 
information  reported  in  the  original 
Notification  of  Compliance  Status  under 
paragraph  (e)  of  this  section. 

(iv)  Information  required  by  the 
Notification  of  Compliance  Status  under 
paragraph  (e)  of  this  section  for  changes 
involving  the  addition  of  processes  or 
equipment. 

(2)  You  must  submit  a  report  60  days 
before  the  scheduled  implementation 
date  of  either  of  the  changes  identified 
in  paragraphs  (f)(2)(i)  or  (ii)  of  this 
section. 

(i)  Any  change  in  the  activity  covered 
by  the  Precompliance  report. 

(ii)  A  change  in  the  status  of  a  control 
device  from  small  to  large. 

§  63.2520    What  reports  must  I  submit  and 
witan? 

(a)  You  must  submit  each  report  in  . 
Table  20  of  this  subpart  that  appUes  to 
you. 

(b)  Unless  the  Administrator  has 
approved  a  different  schedule  for 
submission  of  reports  under  §  63.10(a), 
ypu  must  submit  each  report  by  the  date 


in  Table  20  of  this  subpart  and 
according  to  paragraphs  (b)(1)  through 
(5)  of  this  section. 

(1)  The  first  Compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.2445  and 
ending  on  June  30  or  December  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  first  calendar 
half  after  the  compliance  date  that  is 
specified  for  your  source  in  §  63.2445. 

(2)  The  first  Compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31,  whichever  date 
follows  the  end  of  the  first  calendar  half 
after  the  compliance  date  that  is 
specified  for  your  affected  source  in 
§63.2445. 

(3)  Each  subsequent  Compliance 
report  must  cover  the  semiannual 
reporting  period  from  January  1  through 
Jime  30  or  the  semiannual  reporting 
period  from  July  1  through  December 
31. 

(4)  Each  subsequent  Compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  semiaimual 
reporting  period. 

(5)  For  each  eiffected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  40  CFR  part  70  or  40  CFR 
part  71,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii){A)  or  40  CFR 
71.6(a){3)(iii)(A),  you  may  submit  the 
first  and  subsequent  Compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(c)  Precompliance  report.  You  must 
submit  a  Precompliance  report  to 
request  approval  of  any  of  the 
information  in  paragraphs  (c)(1)  through 
(5)  of  this  section.  We  will  either 
approve  or  disapprove  the  report  within 
90  days  after  we  receive  it.  If  we 
disapprove  the  report,  you  must  still  be 
in  compliance  with  the  emission 
limitations  and  work  practice  standards 
in  this  subpart  by  the  compliance  date. 
To  change  any  of  the  information 
submitted  in  the  report,  you  must  notify 
us  60  days  before  the  plaimed  change  is 
to  be  implemented. 

(1)  Requests  for  approval  to  set 
operating  limits  for  parameters  other 
than  those  in  Table  8  of  this  subpart, 
and  for  control  devices  and  treatment 
units  other  than  those  in  Table  8  of  this 
subpart.  Alternatively,  you  may  make 
these  requests  according  to  §  63.8(f). 

(2)  Descriptions  of  daily  or  per  batch 
demonstrations  to  verify  that  control 


devices  subject  to  entry  8.  on  Table  8  of 
this  subpart  are  operating  as  designed. 

(3)  A  description  of  the  test 
conditions,  data,  calculations,  and  other  . 
information  used  to  establish  additional 
operating  limits  according  to 

§  63.2470(e)(3). 

(4)  Data  and  rationale  used  to  support 
an  engineering  assessment  to  calculate 
uncontrolled  emissions  from  process 
vents  as  required  in  Table  1 1  of  this 
subpart. 

(5)  The  pollution  prevention 
demonstration  summary  required  in 
§  63.2495(c)(1),  if  you  are  complying 
with  the  pollution  prevention 
alternative. 

(d)  Compliance  report.  The 
Compliance  report  must  contain  the 
information  specified  in  paragraphs 
(d)(1)  through  (10)  of  this  section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  accuracy  of  the 
content  of  the  report. 

(3)  Date  of  report  and  begiiming  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period 
and  you  took  actions  consistent  with 
your  startup,  shutdowm,  and 
malfunction  plan,  the  Compliance 
report  must  include  the  information  in 
§63.10(d)(5)(i). 

(5)  The  Compliance  report  must 
contain  the  information  on  deviations 
according  to  paragraphs  (d)(5)(i),  (ii), 
and  (iii)  of  this  section. 

(i)  If  there  are  no  deviations  from  any 
emission  limitations  (emission  limits 
and  operating  limits)  that  apply  to  you, 
and  there  are  no  deviations  from  the 
requirements  for  work  practice 
standards  in  Table  19  of  this  subpart, 
include  a  statement  that  there  were  no 
deviations  from  the  emission  limitations 
or  work  practice  standards  diuing  the 
reporting  period. 

(ii)  For  each  deviation  from  an 
emission  limitation  (emission  limits  and 
operating  limits)  and  for  each  deviation 
from  the  requirements  for  work  practice 
standards  in  Table  19  of  this  subpart 
that  occurs  at  an  affected  source  where 
you  are  not  using  a  continuous 
monitoring  system  (CMS)  to  comply 
with  the  emission  limitations  or  work 
practice  standards  in  this  subpart,  you 
must  include  the  information  in 
paragraphs  (d)(5)(ii)(A)  through  (C)  of 
this  section.  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 

(A)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 

(B)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
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applicable),  as  applicable,  and  the 
corrective  action  taken. 

(C)  Operating  logs  and  operating 
scenarios. 

(iii)  For  each  deviation  from  an 
emission  limitation  (emission  limits  and 
operating  limits)  occurring  at  an  affected 
source  where  you  are  using  a  CMS  to 
comply  with  the  emission  limit  in  this 
subpart,  you  must  include  the 
information  in  paragraphs  {d)(5)(iii)(A) 
through  (N)  of  this  section.  This 
includes  periods  of  startup,  shutdown, 
and  malfunction. 

(A)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(B)  The  date  and  time  that  each  CMS 
was  inoperative,  except  for  zero  (low- 
level)  and  high-level  checks. 

(C)  The  date,  time,  and  duration  that 
each  CEMS  was  out-of-control, 
including  the  information  in 

§  63.8(c)(8). 

P)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occiured  during 
a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(E)  A  summary  of  the  total  diutition  of 
the  deviation  during  the  reporting 
period,  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(F)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  unknown  causes. 

(G)  A  summary  of  the  total  duration 
of  CMS  downtime  during  the.  reporting 
period,  and  the  total  duration  of  CMS 
downtime  as  a  percent  of  the  total 
source  operating  time  during  that 
reporting  period. 

(H)  An  identification  of  each 
hazardous  air  pollutant  that  was 
monitored  at  the  affected  source. 

(I)  A  brief  description  of  the  process 
units. 

(J)  A  brief  description  of  the  CMS. 

(K)  The  date  of  the  latest  CMS 
certification  or  audit. 

(L)  A  description  of  any  changes  in 
CMS,  processes,  or  controls  since  the 
last  reporting  period. 

(M)  Operating  logs  and  operating 
scenarios. 

(N)  The  operating  day  or  operating 
block  average  values  of  monitored 
parameters. 

(6)  If  there  were  no  periods  during 
which  the  CMS  (including  CEMS  and 
CPMS)  was  out-of-control  as  specified 
in  §63. 8(c)(7),  include  a  statement  that 
there  were  no  periods  during  which  the 
CMS  was  out-of-control  during  the 
reporting  period. 

(7)  If  you  invoke  the  delay  of  repair 
provisions  in  §  63.104(e)  for  heat 


exchange  systems,  you  must  include  the 
information  in  §63.104(f)(2){i)  through 
(iv)  in  your  next  compliance  report.  If 
the  leak  remains  unrepaired,  you  must 
also  submit  the  information  in  each 
subsequent  compliance  report  until  the 
repair  of  the  leak  is  reported. 

(8)  Include  the  information  in 
paragraphs  (d)(8)(i)  through  (iii)  of  this 
section,  as  applicable,  for  storage  tanks 
subject  to  the  emission  limitations  and 
work  practice  standards  in  Table  4  of 
this  subpart. 

(i)  For  each  storage  tank  subject  to 
control  requirements,  include  periods  of 
planned  routine  maintenance  diuing 
which  the  control  device  does  not 
comply  with  the  emission  limitation  in 
Table  4  of  this  subpart. 

(ii)  For  each  storage  tank  controlled 
with  a  floating  roof,  include  a  copy  of 
the  inspection  record  (required  in 
§  63.1065)  when  inspection  failures 

occur. 

(iii)  If  you  elect  to  use  an  extension 
for  a  floating  roof  inspection  in 
accordance  with  §  63.1063(c)(2)(iv)(B)  or 
(e)(2),  include  the  documentation 
required  by  §63.1063  (c)(2)(iv)(B)  or 

(e)(2). 

(9)  Include  each  new  operating 
scenario  which  has  been  operated  since 
the  time  period  covered  by  the  last 
compliance  report.  For  each  new 
operating  scenario,  you  must  provide 
verification  that  the  operating 
conditions  for  any  associated  control  or 
treatment  device  have  not  been 
exceeded  and  that  any  required 
calculations  and  engineering  analyses 
have  been  performed.  For  the  initial 
compliance  report,  each  operating 
scenario  operated  since  the  compliance 
date  must  be  submitted. 

(10)  Include  the  information  specified 
in  §  63.1039(b)(1)  through  (8)  for 
processes  subject  to  the  work  practice 
standards  for  equipment  leaks  in  Table 
5  of  this  subpart. 

(e)  Each  affected  source  that  has 
obtained  a  Utle  V  operating  permit 
pursuant  to  40  CFR  part  70  or  71  must 
report  all  deviations  as  defined  in  this 
subpart  in  the  semiannual  monitoring 
report  required  by  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6{a){3)(iii){A).  If  an  affected  source 
submits  a  Compliance  report  pursuant 
to  Table  20  of  this  subpart  along  with, 
or  as  part  of,  the  semiannual  monitoring 
report  required  by  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a){3){iii)(A),  and  the  Compliance 
report  includes  all  required  information 
concerning  deviations  from  any 
emission  limitation  (including  any 
operating  limit),  or  work  practice 
standard  in  this  subpart,  submission  of 
the  Compliance  report  shall  be  deemed 


to  satisfy  any  obligation  to  report  the 
same  deviations  in  the  semiaimual 
monitoring  report.  However,  submission 
of  a  Compliance  report  shall  not 
otherwise  affect  any  obligation  the 
affected  source  may  have  to  report 
deviations  from  permit  requirements  to 
the  permit  authority. 

S  63.2525    What  records  must  I  Keep? 

(a)  You  must  keep  the  records 
specified  in  paragraphs  (a)(1)  through 
(11)  of  this  section. 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
dociunentation  supporting  any  Initial 
Notification  or  Notification  of 
Compliance  Status  that  you  submitted, 
according  to  the  requirements  in 
§63.10(b)(2)(xiv). 

(2)  The  records  in  §  63.6(e)(3)(ui) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests  and 
performance  evaluations  as  required  in 
§63.10(b)(2)(viii). 

(4)  Records  specified  in  §  63.1038(b) 
and  (c)  for  equipment  subject  to  the 
work  practice  standards  for  equipment 
leaks  in  Table  5  of  this  subpart. 

(5)  Daily  schedule  or  log  of  each 
operating  scenario. 

(6)  The  information  specified  in 
paragraphs  (a)(6)(i)  and  (ii)  for  batch 
processes  in  compliance  with  a  percent 
reduction  emission  limit  in  Table  2  of 
this  subpart  and  containing  process 
vents  controlled  to  less  the  percent 
reduction  requirement. 

(i)  Records  of  whether  each  batch 
operated  was  considered  a  standard 

batch. 

(ii)  The  actual  uncontrolled  and 
controlled  emissions  for  each  batch  that 
is  considered  to  be  a  nonstandard  batch. 

(7)  The  information  specified  in 
paragraphs  (a)(7)(i)  through  (iv)  of  this 
section  for  each  batch  process  with 
uncontrolled  HAP  emissions  less  than 
10,000  Ib/yr. 

(i)  A  record  of  the  nxmiber  of  batches 

per  year. 

(ii)  A  record  of  whether  each  batch 
operated  was  considered  a  standard 
batch. 

(iii)  The  actual  imcontroUed  and 
controlled  emissions  for  each  batch  that 
is  considered  to  be  a  nonstandard  batch. 

(iv)  Records  of  the  daily  365-day 
rolling  summations  of  emissions. 

(8)  Records  of  planned  routine 
maintenance  for  control  devices  used  to 
comply  with  the  percent  reduction 
emission  limitations  for  storage  tanks  in 
Table  4  of  this  subpart. 

(9)  The  maintenance  wastewater  plan 
required  in  Table  12  of  this  subpart. 

(10)  A  record  of  each  time  a  safety 
device  is  opened  to  avoid  unsafe 
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conditions  in  accordance  with 
§  63.2450(c). 

(11)  Records  of  the  results  of  each 
CPMS  calibration,  validation  check,  and 
inspection  required  by  §  63.2475(c)(6) 
through  (8),  (d)(4)  and  (5),  (e)(4)  through 
(7).  and  (f)(3)  and  (4). 

(b)  For  each  CEMS,  you  must  keep  the 
records  specified  in  paragraphs  (b)(1) 
through  (4)  of  this  section. 

(1)  Records  described  in 
§63.10(b)(2)(vi)  through  (xi). 

(2)  Previous  [i.e.,  superseded) 
versions  of  the  performance  evaluation 
plan  as  required  in  §  63.8(d)(3). 

(3)  Request  for  jilternatives  to  relative 
acciu-acy  test  for  CEMS  as  required  in 
§63.8(f)(6)(i). 

(4)  Records  of  the  date  and  time  that 
each  deviation  started  and  stopped,  and 
whether  the  deviation  occiured  during  a 
period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(c)  You  must  keep  the  records 
required  in  Tables  17. 18.  and  19  of  this 
subpart  to  show  continuous  compliance  . 
with  each  emission  limitation  and  work 
practice  standard  that  applies  to  you. 

§  63.2530    in  wttat  f onn  and  how  long  must 
I  keep  my  records? 

(a)  Yoiu-  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review  according  to 
§6ll0(b)(l). 

(b)  As  specified  in  §'63.10(b)(l),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record 
according  to  §  63.10(b)(1).  You  can  keep 
the  records  offsite  for  the  remaining  3 
years. 

Other  Requirements  and  Infbrmation 

§  63.2535  What  compliance  options  do  I 
have  H  part  of  my  plant  is  sut)iect  to  both 
this  subpart  and  another  subpart? 

(a)  Compliance  with  other  subparts  of 
this  part.  If  you  have  an  MCPU  that  is 

a  batch  process  vent  that  is  part  of  a 
CMPU  as  defined  in  subparts  F  and  G 
of  this  part,  you  must  comply  with  the 
emission  limitations;  work  practice 
standards;  and  the  compliance, 
monitoring,  reporting  and 
recordkeeping  requirements  for  batch 
process  vents  in  this  subpart  FFFF,  and 
you  must  continue  to  comply  with  the 
requirements  in  subparts  F.  G,  and  H  of 
this  part  that  are  applicable  to  the 
CMPU  and  associated  equipment. 

(b)  Compliance  with  40  CFR  parts  264 
and  265,  subparts  AA.  BB,  and/or  CC. 
(1)  After  the  compliance  dates  specified 


in  §  63.2445,  if  a  control  device  that  you 
use  to  comply  with  this  subpart  is  also 
subject  to  monitoring,  recordkeeping, 
and  reporting  requirements  in  40  CFR 
part  264,  subpart  AA,  BB,  or  CC;  or  the 
monitoring  and  recordkeeping 
requirements  in  40  CFR  part  265, 
subpart  AA,  BB,  or  CC;  and  you  comply 
with  the  periodic  reporting 
requirements  under  40  CFR  part  264. 
subpart  AA.  BB.  or  CC  that  would  apply 
to  the  device  if  your  facility  had  final- 
permitted  status,  you  may  elect  to 
comply  either  widi  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  this  subpart;  or  with  the 
monitoring  and  recordkeeping 
requirements  in  40  CFR  part  264  or  265 
and  the  reporting  requirements  in  40 
CFR  part  264,  as  described  in  this 
paragraph,  which  constitute  compliance 
with  the  monitoring,  recordkeeping,  and 
reporting  requirements  of  this  subpart.  If 
you  elect  to  comply  with  the 
monitoring,  recordkeeping,  and 
reporting  requirements  in  40  CFR  parts 
264  and/or  265,  you  must  report  the 
information  described  in  §63.2520.  and 
you  must  identify  in  the  Notification  of 
Compliance  Status  required  by 
§  63.2520  the  monitoring, 
recordkeeping,  and  reporting  authority 
under  which  you  will  comply. 

(2)  After  the  compliance  dates 
specified  in  §63.2445.  if  you  have  an 
affected  source  with  equipment  that  is 
also  subject  to  40  CFR  part  264,  subpart 
BB  or  to  40  CFR  part  265,  subpart  BB. 
then  compliance  with  the  recordkeeping 
and  reporting  requirements  of  40  CFR 
part  264  and/or  265  may  be  used  to 
comply  with  the  recordkeeping  and 
reporting  requirements  of  this  subpart, 
to  the  extent  that  the  requirements  of  40 
CFR  part  264  and/or  265  duphcate  the 
requirements  of  this  subpart.  You  must 
identify  in  the  Notification  of     "•    *   " 
Compliance  Status  required  by 
§  63.2520  if  you  will  comply  writh  the 
recordkeeping  and  reporting  authority 
under  40  CFR  part  264  and/or  265. 

(c)  Compliance  with  40  CFR  part  60. 
subpart  ld>.  After  the  compliance  dates 
specified  in  §63.2445.  you  are  in 
compliance  with  the  provisions  of  this 
subpart  FFFF  for  any  storage  tank  that 
is  assigned  to  an  MCPU  and  that  is  both 
controlled  with  a  floating  roof  and  in 
compliance  with  the  provisions  of  40 
CFR  part  60.  subpart  Kb.  You  are  in 
compliance  with  this  subpart  FFFF  if 
you  have  a  storage  tank  with  a  fixed 
roof,  closed-vent  system,  and  control 
device  in  compliance  with  the 
provisions  of  40  CFR  part  60,  subpart 
Kb,  except  that  you  must  comply  with 
the  monitoring,  recordkeeping,  and 
reporting  requirements  in  this  subpart 
FFFF.  You  must  also  identify  in  your 


Notification  of  Compliance  Status 
required  by  §  63.2520  which  storage 
tanks  are  in  compliance  with  40  CFR 
part  60.  subpart  Kb. 

(d)  Compliance  with  subpart  I  of  this 
part.  After  the  compliance  dates 
specified  in  §63.2445.  if  you  have  an 
affected  source  with  equipment  subject 
to  subpart  I  of  this  part,  you  may  elect 

•  to  comply  with  either  the  provisions  of 
this  subpart  FFFF  or  the  provisions  of 
subpart  H  of  this  part  for  all  such 
equipment.  You  must  identify  in  the 
Notification  of  Compliance  Status 
required  by  §  63.2520  the  provisions 
with  which  you  will  comply. 

(e)  Compliance  with  subpart  GGG  of 
this  part  for  equipment  leaks.  After  the 
compliance  dates  specified  in  §  63.2445, 
if  you  have  an  affected  source  subject  to 
this  subpart  and  you  have  an  affected 
source  with  equipment  subject  to 

§  63.1255,  you  may  elect  to  comply  with 
the  provisions  of  this  subpart  FFFF  for 
all  such  equipment.  You  must  identify 
in  the  Notification  of  Compliance  Status 
required  by  §  63.2520  the  provisions 
with  which  you  will  comply. 

(fl  Compliance  with  suhpart  MMM  of 
this  part  for  equipment  leaks.  After  the 
compliance  dates  specified  in  §63.2445. 
if  you  have  an  affected  source  subject  to 
this  subpart  and  you  have  an  affected 
source  with  equipment  subject  to 
§  63.1363,  you  may  elect  to  comply  with 
the  provisions  <jf  this  subpart  FFFF  for 
all  such  equipment.  You  must  identify 
in  the  Notification  of  Compliance  Status 
required  by  §  63.2520  the  provisions 
with  which  you  will  comply. 

(g)  Compliance  with  subpart  GGG  of 
this  part  for  wastewater.  After  the 
compliance  dates  specified  in  §  63.2445. 
if  you  have  an  affected  source  siibject  to 
this  subpart  and  you  have  an  affected 
source  that  generates  wastewater 
streams  subject  to  §63.1256.  you  may 
elect  to  comply  with  the  provisions  of 
this  subpart  FFFF  for  all  such 
wastewater  streams.  You  must  identify 
in  the  Notification  of  Compliance  Status 
required  by  §  63.2520  the  provisions 
writh  which  you  will  comply. 

(h)  Compliance  with  siibpart  MMM  of 
this  part  for  wastewater.  After  the 
compliance  dates  specified  in  §  63.2445, 
if  you  have  an  affected  source  subject  to 
this  subpart,  and  you  have  an  affected 
source  that  generates  wastewater 
streams  subject  to  §63. 1362(d).  you  may 
elect  to  comply  with  the  provisions  of 
this  subpart  FFFF  for  all  such 
wastewater  streams  (except  that  the  99 
percent  reduction  requirement  for 
streams  subject  to  §  63.1362(d)(10)  still 
applies).  You  must  identify  in  the 
Notification  of  Compliance  Status 
required  by  §  63.2520  the  provisions 
vdth  which  you  will  comply. 
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(i)  Compliance  with  other  regulations 
for  wastewater.  After  the  compHance 
dates  specified  in  §  63.2445,  if  you  have 
an  affected  wastewater  stream  that  is 
also  subject  to  provisions  in  40  CFR 
parts  260  through  272,  you  may  elect  to 
determine  whether  this  subpart  or  40 
CFR  parts  260  through  272  contain  the 
more  stringent  control  requirements 
(e.g.,  design,  operation,  and  inspection 
requirements  for  waste  management 
imits;  numerical  treatment  standards; 
etc.)  and  the  more  stringent  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements.  Compliance 
with  provisions  of  40  CFR  parts  260 
through  272  that  are  determined  to  be 
more  stringent  than  the  requirements  of 
this  subpart  constitute  compliance  with 
this  subpart.  For  example,  provisions  of 
40  CFR  parts  260  through  272  for 
treatment  units  that  meet  the  conditions 
specified  in  §  63  138(h)  constitute 
compliance  with  this  subpart.  In  the 
Notification  of  CompUance  Status 
required  by  §63.2520,  you  must  identify 
the  more  stringent  provisions  of  40  CFR 
parts  260  through  272  with  which  you 
will  comply.  You  must  also  identify  in 
the  Notification  of  Compliance  Status 
required  by  §  63.2520  the  information 
and  procedures  that  you  used  to  make 
any  stringency  determinations.  If  you  do 
not  elect  to  determine  the  more 
stringent  requirements,  you  must 
comply  with  both  the  provisions  of  40 
CFR  parts  260  through  272  and  the 
provisions  of  this  subpart. 

[])  Compliance  with  40  CFR  part  60, 
subparts  in.  NNN.  and  RRR.  After  the 
compliance  dates  specified  in  §  63.2445, 
if  you  have  an  MCPU  that  contains 
equipment  subject  to  the  provisions  of 
this  subpart  that  are  also  subject  to  the 
provisions  of  40  CFR  part  60,  subpart  III, 
NNN,  or  RRR,  you  may  elect  to  apply 
this  subpart  to  all  such  equipment  in  the 
MCPU.  If  you  elect  this  method  of 
compliance,  you  must  consider  all  total 
organic  compoimds.  minus  methane 
and  ethane,  in  such  equipment  for 
purposes  of  applicability  and 
compUance  with  this  subpart,  as  if  they 
were  organic  HAP.  Compliance  with  the 
provisions  of  this  subpart,  in  the 
manner  described  in  this  paragraph, 
will  constitute  compUance  with  40  CFR 
part  60,  subpart  III,  NNN.  or  RRR,  as 
applicable. 

163^540    What  parts  of  ttwQaneral 
Provisiona  apply  to  ma? 

Table  21  of  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§63.1  through  63.15  apply  to  you. 


§  63.2545    Wtto  Imptomants  and  anforcas 
thia  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us,  the  US  EPA,  or  a 
delegated  authority  such  as  your  State, 
local,  or  tribal  agency.  If  the  US  EPA 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency  has  the  authority  to 
implement  and  enforce  this  subpart. 
You  should  contact  yoiu  US  EPA 
Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  your  State,  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
section  40  CFR  part  63,  subpart  E.  the 
authorities  contained  in  paragraph  (c)  of 
this  section  are  retained  by  the 
Administrator  of  US  EPA  and  are  not 
delegated  to  the  State,  local,  or  tribal 

agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  follows: 

(1)  Approval  of  alternatives  to  the 
non-opacity  emission  limitations  and 
work  practice  standards  in  §  63.2450(a) 
under  §  63.6(g). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f)  and  as 
defined  in  §  63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  imder 
§63. 10(f)  and  as  defined  in  §63.90. 

§63.2550    What  dafinitiona  apply  to  this 
subpart? 

(a)  The  following  terms  used  in  this 
subpart  and  in  referenced  subparts  are 
defined  in  §63.101:  heat  exchange 
system,  and  maintenance  wastewater. 

(b)  The  following  terms  used  in  this 
subpart  and  in  referenced  subparts  are 
defined  in  §63.111:  annual  average 
concentration,  annual  average  flow  rate, 
automated  monitoring  and  recording 
system,  boiler,  car-seal,  closed-vent 
system,  combustion  device,  container, 
cover,  duct  work,  enhanced  biological 
treatment  system,  flow  indicator, 
halogenated  vent  stream,  hard-piping, 
individual  drain  system,  junction  box, 
oil-water  separator,  point  of 
determination,  primary  fuel,  process 
heater,  residual,  sewer  line,  surface 
impoundment.  Table  8  compound. 
Table  9  compound,  total  resource 
effectiveness  (TRE)  index  value, 
treatment  process,  wastewater  tank,  and 
water  seal  controls. 

(c)  The  following  terms  used  in  this 
subpart  and  in  referenced  subparts  are 
defined  in  §  63.1020:  connector,  double 
block  and  bleed  system,  in  gas  and 


vapor  service,  in  heavy  liquid  service,  in 
light  liquid  service,  in  liquid  service,  in 
organic  HAP  service,  in  vacuum  service, 
instrumentation  system,  liquids 
dripping,  nonrepairable,  open-ended 
valve  or  line,  pressure  relief  device  or 
valve,  repaired,  and  screwed  (threaded) 
connector. 

(d)  The  following  terms  used  in  this 
subpart  and  in  referenced  subparts  are 
defined  in  §  63.1601:  external  floating 
roof  (EFR).  flexible  fabric  sleeve  seal, 
floating  roof,  initial  fill  or  initial  filling, 
internal  floating  roof  (IFR),  liquid- 
moimted  seal,  mechanical  shoe  seal  or 
metallic  shoe,  and  vapor-mounted  seal. 

(e)  The  following  terms  used  in  this 
subpart  and  in  referenced  subparts  are 
defined  in  §  63.1251:  actual  HAP 
emissions,  air  pollution  control  device 
(or  control  device),  batch  emission 
episode,  batch  operation  or  batch 
process,  block,  cleaning  operation, 
consumption,  fixed  roof,  hydrogen 
halides  and  halogens,  nondedicated 
formulation,  process  condenser, 
production-indexed  HAP  consumption 
factor,  production-indexed  VOC 
consiunption  factor,  total  organic 
compounds  (TOC).  uncontrolled  HAP 
emissions,  and  unit  operation. 

(f)  All  terms  used  in  this  subpart  that 
are  not  listed  in  paragraphs  (a)  through 
(e)  of  this  section  are  defined  in  the 
CAA.  in  40  CFR  63.2.  the  General 
Provisions  of  this  part,  and  in  this 
section  as  follows: 

Bulk  loading  means  the  loading,  into 
a  tank  truck  or  rail  car.  of  liquid 
products  or  isolated  intermediates  that 
are  materials  described  in  §  63.2435(b) 
and  that  contain  one  or  more  of  the 
organic  HAP.  as  defined  in  section  112 
of  the  CAA.  from  a  loading  rack.  A 
loading  rack  is  the  system  used  to  fill 
tank  trucks  and  railcars  at  a  single 
geographic  site. 

Closed  biological  treatment  process 
means  a  tank  or  surface  impoundment 
where  biological  treatment  occurs  and 
air  emissions  from  the  treatment  process 
are  routed  to  a  control  device  by  means 
of  a  closed-vent  system  or  by  means  of 
hard-piping.  The  tank  or  surface 
impoundment  has  a  fixed  roof,  as 
defined  in  §  63.1251.  or  a  floating 
flexible  membrane  cover  that  meets  the 
requirements  specified  in  §  63.134. 

Construction  means  the  onsite 
fabrication,  erection,  or  installation  of 
an  affected  source  or  MCPU.  Addition  of 
new  equipment  to  an  MCPU  subject  to 
existing  source  standards  does  not 
constitute  construction,  but  it  may 
constitute  reconstruction  of  the  affected 
source  or  MCPU  if  it  satisfies  the 
definition  of  reconstruction  in  §63.2440 
(f)  or  (g). 
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Consumption  means  the  quantity  of 
all  HAP  raw  materials  entering  a  process 
in  excess  of  the  theoretical  amoimt  used 
as  reactant,  assuming  100  percent 
stoichiometric  conversion.  The  raw 
materials  include  reactants,  solvents, 
and  any  other  additives.  If  a  HAP  is 
generated  in  the  process  as  well  as 
added  as  a  raw  material,  consumption 
includes  the  quantity  generated  in  the 
process. 

Dedicated  MCPU  means  an  MCPU 
that  is  composed  of  equipment  that  is 
used  to  manufactitfe  the  same  product 
for  a  continuous  period  of  6  months  or 
greater.  The  MCPU  includes  any  shared 
storage  tanks  that  are  determined  to 
belong  to  the  MCPU  according  to  the 
procedures  in  §  63.2440(c). 

Dense  gas  system  means  a  conveyance 
system  operated  to  limit  oxygen  levels 
below  12  percent. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  soiu°ce: 

(1)  fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
emission  limitation  (including  any 
operating  limit)  or  work  practice 
standard; 

(2)  fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  soiuce  required 
to  obtain  such  a  permit;  or 

(3)  fails  to  meet  any  emission 
limitation  (including  any  operating 
limit)  or  work  practice  standard  in  this 
subpart  during  startup,  shutdown,  or 
malfunction,  regardless  or  whether  or 
not  such  failure  is  permitted  by  this 
subpart. 

Emission  limitation  means  any 
emission  limit  or  operating  limit. 

Family  of  materials  means  grouping 
of  materials  with  the  same  basic     ' 
composition  produced  using  the  same 
basic  feedstocks,  but  that  may  vary.,  for 
example,  by  molecular  weight, 
functional  group,  or  manufacturing 
equipment  configuration.  Examples  of 
families  of  materials  include,  but  are  not 
limited  to,  alkyd  resins,  polyester  resins, 
and  synthetic  fatty  acids. 

Isolated  intermediate  is  obtained  as 
the  product  of  a  process.  An  isolated 
intermediate  is  usually  a  product  of  a 
chemical  synthesis,  fermentation,  or 
biological  extraction  process;  several 
different  isolated  intermediates  may  be 
produced  in  the  manufacture  of  a 
product.  An  isolated  intermediate  is 
stored  before  subsequent  processing. 
Storage  occurs  at  any  time  the 
intermediate  is  placed  in  equipment 
used  solely  for  storage,  such  as  drums. 


totes,  day  tanks,  and  storage  tanks.  The 
storage  of  an  isolated  intermediate 
mark^  the  end  of  a  process. 

Large  control  device  means  a  control 
device  that  controls  total  HAP  emissions 
of  greater  than  or  equal  to  10  tons/yr, 
before  control. 

Maintenance  wastewater  means 
wastewater  generated  by  the  draining  of 
process  fluid  from  components  in  the 
MCPU  into  an  individual  drain  system 
in  preparation  for  or  during 
maintenance  activities.  Maintenance 
wastewater  can  be  generated  during 
planned  and  unplanned  shutdowns  and 
during  periods  not  associated  with  a 
shutdown.  Examples  of  activities  that 
can  generate  maintenance  wastewater 
include  descaling  of  heat  exchanger 
tubing  bundles,  cleaning  of  distillation 
column  traps,  draining  of  piunps  into  an 
individual  drain  system,  and  draining  of 
portions  of  the  MCPU  for  repair. 
Wastewater  from  cleaning  operations  is 
not  considered  maintenance 
wastewater. 

Miscellaneous  organic  chemical 
manufacturing  process  means  all 
equipment  which  collectively  function 
to  produce  a  product  or  isolated 
intermediate  that  are  materials 
described  in  §  63.2435(b).  A  process 
may  consist  of  one  or  more  unit 
operations.  For  the  purposes  of  this 
subpart,  process  includes  any.  all  or  a 
combination  of  reaction,  recovery, 
separation,  purification,  or  other 
activity,  operation.  manufactiu«.  or 
treatment  which  are  used  to  produce  a 
product  or  isolated  intermediate. 
Cleaning  operations  conducted  are 
considered  part  of  the  process. 
Nondedicated  solvent  recovery 
operations  located  within  a  contiguous 
area  within  the  affected  source  are 
considered  single  processes.  A  storage 
tank  that  is  used  to  accumulate  used 
solvent  from  multiple  batches  of  a  single 
process  for  piuposes  of  solvent  recovery 
does  not  represent  the  end  of  the 
process.  Nondedicated  formulation 
operations  (not  including  mixing,  as 
defined  in  this  section)  occurring  within 
a  contiguous  area  are  considered  a 
single  process  that  is  used  to  formulate 
niunerous  materials  and/or  products. 
Quality  assurance  and  quality  control 
laboratories  are  not  considered  part  of 
any  process.  Ancillary  activities  are  not 
considered  a  process  or  part  of  any 
process.  Ancillary  activities  include 
boilers  and  incinerators  (not  used  to 
comply  with  the  emission  limitations  in 
Tables  1  through  4  of  this  subpart), 
chillers  and  refiigeration  systems,  and 
other  equipment  and  activities  that  are 
not  directly  involved  (i.e.,  they  operate 
within  a  closed  system  and  materials  are 
not  combined  with  process  fluids)  in  the 


processing  of  raw  materials  or  the 
manufacturing  of  a  product  or  isolated 
intermediate. 

Mixing  means  an  operation  in  which 
a  material  is  combined  with  one  or  more 
materials  at  ambient  temperatiu« 
without  a  chemical  reaction. 

Nondedicated  solvent  recovery  means 
a  recovery  device  that  receives  material 
from  more  than  one  MCPU. 

On-site  or  on  site  means,  with  respect 
to  records  required  to  be  maintained  by 
this  subpart  or  required  by  another 
subpart  referenced  by  this  subpart,  that 
records  are  stored  at  a  location  within 
a  major  source  which  encompasses  the 
affected  source.  On-site  includes,  but  is 
not  limited  to,  storage  at  the  affected 
source  or  MCPU  to  which  the  records 
pertain,  or  storage  in  central  files 
elsewhere  at  the  major  source. 

Open  biological  treatment  process 
means  a  biological  treatment  process 
that  is  not  a  closed  biological  treatment 
process  as  defined  in  this  section. 

Operating  scenario  means,  for  the 
purposes  of  reporting  and 
recordkeeping,  any  specific  operation  of 
an  MCPU  and  includes  for  each  process: ' 

(1)  A  description  of  the  process  and 
the  type  of  process  equipment  used; 

(2)  An  identification  of  related 
process  vents  and  their  associated 
emissions  episodes  and  durations, 
wastewater  point  of  determination 
(POD),  and  storage  tanks; 

(3)  The  applicable  control 
requirements  of  this  subpart,  including 
the  level  of  required  control,  and  for 
vents,  the  level  of  control  for  each  vent; 

(4)  The  control  or  treatment  devices 
used,  as  applicable,  including  a 
description  of  operating  and/or  testing 
conditions  for  any  associated  control 
device; 

(5)  The  process  vents,  wastewater 
POD,  and  storage  tanks  (including  those 
from  other  processes)  that  are 
simultaneously  routed  to  the  control  or 
treatment  device(s); 

(6)  The  applicable  monitoring 
requirements  of  this  subpart  and  any 
parametric  level  that  assures 
compliance  for  all  emissions  routed  to 
the  control  or  treatment  device; 

(7)  Calculations  and  engineering 
analyses  required  to  demonstrate 
compliance;  and 

(8)  For  reporting  purposes,  a  change 
to  any  of  these  elements  not  previously 
reported,  except  for  paragraph  (5)  of  this 
definition,  constitutes  a  new  operating 
scenario. 

Predominant  HAP  means  as  used  in 
calibrating  an  analyzer,  the  single 
organic  HAP  that  constitutes  the  largest 
percentage  of  the  total  HAP  in  the 
analyzed  gas  stream,  by  volimie. 
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Process  vent  means  a  vent  from  a  unit 
operation  or  vents  frtjm  multiple  unit 
operations  within  a  process  that  are 
manifolded  together  into  a  common 
header,  through  which  a  HAP- 
containing  gas  stream  is,  or  has  the 
potential  to  be,  released  to  the 
atmosphere.  Examples  of  process  vents 
include,  but  are  not  limited  to,  vents  on 
condensers  used  for  product  recovery, 
bottom  receivers,  surge  control  vessels, 
reactors,  filters,  centrifuges,  and  process 
tanks.  Emission  streams  that  are 
undiluted  and  uncontrolled  containing 
less  than  50  ppmv  HAP,  as  determined 
through  process  knowledge  that  no  HAP 
are  present  in  the  emission  stream  or 
using  an  engineering  assessment  as 
discussed  in  §  63.1257(d)(2)(ii),  test  data 
using  Methods  18  of  40  CFR  part  60, 
appendix  A,  or  any  other  test  method 
that  has  been  validated  according  to  the 
procedures  in  Method  301  of  appendix 
A  of  this  part,  are  not  considered 
process  vents.  Process  vents  do  not 
include  vents  on  storage  tanks, 
wastewater  emission  sources,  or  pieces 
of  equipment  subject  to  the  emission 
limitations  and  work  practice  standards 
in  Tables  3  through  5  of  this  subpart. 

Recovery  device  means  an  individual 
unit  of  equipment  used  for  the  piUTpose 
of  recovering  chemicals  from  process 
vent  streams  for  reuse  in  a  process  at  the 
affected  source  and  from  wastewater 
streams  for  fuel  value  {i.e.,  net  positive 
heating  value),  use,  reuse,  or  for  sale  for 
fuel  value,  use  or  reuse.  Examples  of 
equipment  that  may  be  recovery  devices 
include  absorbers,  carbon  adsorbers, 
condensers,  oil- water  separators  or 
organic- water  separators,  or  organic 
removal  devices  such  as  decanters, 
strippers,  or  thin-film  evaporation  units. 
To  be  a  recovery  device  for  a  wastewater 
stream,  a  decanter  and  any  other 
equipment  based  on  the  operating 
principle  of  gravity  separation  must 
receive  only  two-phase  liquid  streams. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 

70.2. 

Shutdown  means  the  cessation  of 
operation  of  a  continuous  process  for 
any  purpose.  Shutdown  also  means  the 
cessation  of  a  batch  process  or  any 
related  individual  piece  of  equipment 
required  or  used  to  comply  with  this 
subpart  as  a  result  of  a  malfunction  or 
for  replacement  of  equipment,  repair,  or 
any  other  purpose  not  excluded  from 
this  definition.  Shutdown  also  applies 
to  emptying  and  degassing  storage 


vessels.  Shutdown  does  not  apply  to 
cessation  of  a  batch  process  at  the  end 
of  a  campaign,  for  routine  maintenance, 
for  rinsing  or  washing  of  equipment 
between  batches,  or  other  routine 
operations. 

Small  control  device  means  a  control 
device  that  controls  total  HAP  emissions 
of  less  than  10  tons/yr,  before  control. 

Standard  batch  means  a  batch  process 
operated  within  a  range  of  operating 
conditions  that  are  documented  in  an 
operating  scenario.  Emissions  from  a 
standard  batch  are  based  on  the 
operating  conditions  that  result  in 
highest  emissions.  The  standard  batch 
defines  the  imcontrolled  and  controlled 
emissions  for  each  emission  episode 
defined  imder  the  operating  scenario. 

Startup  means  the  setting  in  operation 
of  a  continuous  process  unit  for  any 
purpose  the  first  time  a  new  or 
reconstructed  batch  process  unit  begins 
production;  or,  for  new  equipment 
added,  including  equipment  used  to 
comply  with  this  subpart,  the  first  time 
the  equipment  is  put  into  operation;  or 
for  the  introduction  of  a  new  product/ 
process,  the  first  time  the  product  or 
process  is  nm  in  equipment.  For  batch 
process  units,  startup  does  not  apply  to 
the  first  time  the  equipment  is  put  into 
operation  at  the  start  of  a  campaign  ta 
produce  a  product  that  has  been 
produced  in  the  past,  after  a  shutdown 
for  maintenance,  or  when  the 
equipment  is  put  into  operation  as  part 
of  a  batch  wittiin  a  campaign.  For 
equipment  subject  to  the  work  practice 
standards  in  Table  5  of  this  subpart, 
startup  means  the  setting  in  operation  of 
a  piece  of  equipment  or  a  control  device 
that  is  subject  to  this  subpart. 

Storage  tank  means  a  tank  or  other 
vessel  that  is  used  to  store  organic 
liquids  that  contain  one  or  more  HAP  as 
raw  material  feedstocks.  Storage  tank 
also  means  a  tank  or  other  vessel  in  a 
tank  farm  that  receives  and  accumulates 
used  solvent  from  multiple  batches  of  a 
process  or  processes  for  purposes  of 
solvent  recovery.  The  following  are  not 
considered  storage  tanks  for  the 
purposes  of  this  subpart: 

(1)  Vessels  permanently  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships; 

(2)  Pressure  vessels  designed  to 
operate  in  excess  of  204.9  kilopascals 
and  without  emissions  to  the 
atmosphere; 

(3)  Vessels  storing  organic  liquids  that 
contain  HAP  only  as  impurities; 


(4)  Wastewater  storage  tanks;  and 

(5)  Process  tanks  (including  product 
tanks  and  isolated  intermediate  tanks). 

Supplemental  gases  are  any  gaseous 
streams  that  are  not  defined  as  process 
ents,  or  closed- vent  systems  from 
wastewater  management  and  treatment 
units,  storage  tanks,  or  equipment 
components  and  that  contain  less  than 
50  ppmv  TOC,  as  determined  through 
process  knowledge,  that  are  introduced 
into  vent  streams  or  manifolds.  Air 
required  to  operate  combustion  device 
bumer(s)  is  not  considered 
supplemental  gas. 

System  flowrate  means  the  flowrate  of 
gas  entering  the  control  device. 

Total  organic  compounds  or  (TOC) 
means  the  total  gaseous  organic 
compoimds  (minus  methane  and 
ethane)  in  a  vent  stream,  with  the 
concentrations  expressed  on  a  carbon 
basis. 

Waste  management  unit  means  the 
equipment,  structure(s),  and/ or 
device(s)  used  to  convey,  store,  treat,  or 
dispose  of  wastewater  streams  or 
residuals.  Examples  of  waste 
management  units  include  wastewater 
tanks,  air  flotation  imits,  surface 
impoundments,  containers,  oil-water  or 
organic-water  separators,  individual 
drain  systems,  biological  wastewater 
treatment  units,  waste  incinerators,  and 
organic  removal  devices  such  as  steam 
and  air  stripper  units,  and  thin  film 
evaporation  units.  If  such  equipment  is 
used  for  recovery,  then  it  is  part  of  a 
miscellaneous  organic  chemical 
manufacturing  process  and  is  not  a 
waste  management  unit. 

Wastewater  stream  means  water  that 
is  discarded  from  an  MCPU  through  a 
single  POD  and  that  contains  either:  an 
annual  average  concentration  of  Table  9 
compounds  (as  defined  in  §  63.111)  of  at 
least  5  ppmw  and  has  an  annual  average 
flow  rate  of  0.02  liters  per  minute  or 
greater,  or  an  annual  average 
concentration  of  Table  9  compounds  (as 
defined  in  §63.111)  of  at  least  10,000 
ppmw  at  any  flow  rate.  For  the  purposes 
of  this  subpart,  noncontact  cooling 
water  is  not  considered  a  wastewater 
stream. 

Work  practice  standard  means  any 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  that  is  promulgated  pursuant  to 
section  112(h)  of  the  Clean  Air  Act 
(CAA). 


Tables  to  Subpart  FFFF  of  Part  63 

As  required  in  §§  63.2450(a)(1)  and  (f).  63.2460(a)(2),  and  63.2500(b)(1).  you  must  meet  each  emission  limitation 
and  work  practice  standard  in  the  following  table  that  applies  to  your  continuous  process  vents: 
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Table  1  to  Subpart  FFFF.— Emission  Limitations  and  Work  Practice  Standards  for  Continuous  Process 

Vents 


For* 


You  must  * 


And  you  must  * 


1.  Each  continuous  process  vent  witti  a  TRE: 
^.6  at  an  existing  source;  or  ^.0  at  a  new 
or  reconstructed  source. 


2.  Each  continuous  process  vent  with  a  TRE 
>2.6  but  <5.0  at  an  existing  source. 


Each  continuous  process  vent  with  a  TRE 
>5.0  but  <8.0  at  a  new  or  reconstructed 
source. 


Use  a  control  device  to  reduce  HAP  emis- 
sions by  >98  percent  by  weight;  or  use  a 
control  device  to  reduce  emissions  to  an 
outlet  total  organic  HAP  or  TOC 
concentraiton  <20  ppmv  and  an  outlet  hy- 
drogen halide  and  halogen  concentration 
<ppmv,  both  corrected  for  supplemental 
gases  as  specified  in  §  63.2470(g);  or  re- 
duce HAP  emissions  using  a  flare  that 
meets  the  performance  requirements  speci- 
fied in  §63.11  (b),  but  you  may  not  use  a 
flare  for  halogenated  vent  streams;  or  re- 
duce HPA  emissions  using  a  control  device 
specified  in  §  63.2455(f);  or  achieve  and 
maintain  a  TRE  index  value  >2.6  for  exist- 
ing sources  and  5.0  for  new  sources  at  the 
outlet  of  the  final  recovery  device,  or  prior 
to  release  of  the  vent  streasm  to  the  atmos- 
phere if  no  recovery  device  is  present. 

Maintain  the  TRE  >2.6  at  the  outlet  of  the 
final  recovery  device,  or  prior  to  release  of 
the  vent  stream  to  the  atmosphere  if  no  re- 
covery device  is  present. 

Maintain  the  TRE  >5.0  at  the  outlet  of  the 
final  recovery  device,  or  prior  to  release  of 
the  vent  stream  to  the  atmosphere  if  no  re- 
covery device  is  present. 


Route  the  vent  stream  to  the  control  devide 
through  a  closed-vent  system;  and  comply 
with  the  work  practice  standards  for  closed- 
vent  systems  specified  in  Table  5  of  this 
subpart;  and  comply  with  the  emission  limi- 
tations in  Table  7  of  this  subpart,  if  you  use 
a  combustion  device  to  control  halogenated 
vent  streams.  Determine  whether  a  vent 
stream  is  halogenated  according  to 
§  63.2460(b). 


Non  applicable. 


Non  applicable 


As  required  in  §§  63.2450(a)(2)  and  (f),  63.2495(b),  63.2500(b)(1),  and  63.2505(a)(4),  you  must  meet  each  emission 
limitation  and  work  practice  standard  in  the  following  table  that  applies  to  yoiu-  batch  process  vents: 


k 


ABLE  2  TO  Subpart  FFFF.— Emission  Limitations  and  Work  Practice  Stanqards  for  Batch  Process  Vents 


For* 


1.  The  sum  of  all  batch  process  vents  within  a 
process  if  the  total  uncontrolled  HAP  emis- 
sion are  <1 0,000  Ib/yr  at  an  existing  source; 
or  <3,000  Iti/yr  at  a  new  or  reconstruced 
source. 

2.  The  sum  of  all  batch  process  vents  within  a 
process  with  uncontrolled  total  HAP  emis- 
sions >1 0,000  lt)/yr  at  an  existing  source;  or 
23,000  Ib/yr  at  a  new  or  reconstructed  source. 


You  must  * 


Maintain  annual  emissions  below  the  applica- 
ble mass  limits. 


Reduce  HAP  emissions  from  the  sum  of  all 
batch  process  vents  within  the  process  by 
>98  percent  by  weight;  or  reduce  HAP 
emissions  from  the  sum  of  all  batch  proc- 
ess vents  within  the  process  by  >95  percent 
by  weight  using  recovery  devices;  or  control 
emissions  from  any  batch  vents  within  the 
process  in  accordance  with  any  combina- 
tion of  the  following,  and  reduce  HAP  emis- 
sions from  the  sum  of  all  the  remaining 
batch  vents  within  the  process  by  >98  per- 
cent by  weight:  reduce  HAP  emissions 
using  a  flare  that  meets  the  performance 
requiremetns  specified  in  §  63.11(b),  but 
you  may  not  use  a  flare  for  halogenated 
vent  streams;  or  reduce  emissions  to  an 
outlet  total  organic  HAP  or  TOC  concentra- 
tion <20  ppmv  and  an  outlet  hydrogen  ha- 
lide and  halogen  concentration  <20  ppmv, 
both  corrected  for  supplemental  gases  as 
specified  in  §  63.2470(g);  or  reduce  HAP 
emissions  using  a  control  device  specified 
in  §  63.2455(f). 


And  you  must  *  *  * 


Non  applicable. 


For  each  vent  stream  that  you  control,  route 
the  vent  stream  through  a  closed-vent  sys- 
tem to  the  control  device;  and  comply  with 
the  wori<  practice  standards  for  closed-vent 
systems  specified  in  Table  5  of  this  subpart; 
and  comply  with  the  emission  limitations  in 
Table  7  of  this  subpart,  if  you  use  a  com- 
bustion device  to  control  halogenated  vent 
streams.  Determine  whether  a  vent  stream 
is  halogenated  according  to  §  63.2460(b). 


As  required  in  §§  63.2450(a)(3)  and  (f),  63.2460(c),  63.2495(b),  and  63.2500(b)(1).  you  must  meet  each  emission 
limitation  and  work  practice  standard  in  the  following  table  that  applies  to  your  wastewater  streams,  waste  management 
units,  and  liquid  streams  in  open  systems  within  em  MCPU: 
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TABLE  3  TO  SUBPART  FFFF.-EMISSION  UMITATIONS  AND  WORK  PRACTICE  STANDARDS  FOR  WASTEWATER  STREAMS, 
WASTE  MANAGEMENT  UNITS.  AND  LIQUID  STREAMS  IN  OPEN  SYSTEMS  WiTHIN  AN  MCPU 


For  each  *  *  * 


1.  Waste  management  unit  (i.e.,  wastewater 
tank,  surface  impoundment  container,  indi- 
vidual drain  system,  and  oil-water  separator) 
used  to  convey,  store,  treat,  or  dispose  of  an 
affected  wastewater  stream  or  residua). 


You  must  *  *  * 


2.  Affected  wastewater  stream  at  an  existing 
source. 


3.  Affected  wastewater  stream  at  a  new  or  re- 
constructed source. 


4.  Residual  removed  from  an  affected  waste- 
water stream. 

5.  Maintenance  wastewater  containing  HAP  list- 
ed in  Table  9  of  sutjpart  G  of  ttiis  part. 

6.  Liquid  stream  in  an  open  system  wittiin  an 
MCPU. 


Suppress  HAP  emissions  by  complying  witfi 
the  requirements  specified  in 
§§63.132(a)(2)(i)  and  63.133  through 
63.137;  and  route  vent  streams  from  the 
waste  management  units  through  a  closed- 
vent  system  to  any  of  the  following:  A  flare 
that  meets  ttie  perfomiance  requirements  of 
§63  11(b),  except  that  you  may  not  vent  a 
halogenated  vent  stream  to  a  flare,  or  a 
control  device  that  reduces  HAP  emissions 
by  >95  percent  by  weight;  or  a  control  de- 
vice that  reduces  emissions  to  an  outlet 
total  organic  HAP  or  TOC  concentration 
^0  ppmv;  or  a  combustion  device  with  a 
minimum  residence  time  of  0.5  seconds  at 
a  minimum  temperature  of  760°C;  or  a  con- 
trol device  specified  in  §  63.2455(f);  and 
comply  with  the  worit  practice  standards  for 
closed-vent  systems  specified  in  Table  5  of 
this  sut)part. 

Treat  the  wastewater  to  remove  or  destroy 
HAP  compounds  listed  in  Table  9  of  sub- 
part G  using  one  of  the  options  specified  in 
§63.138(b)(1).  (d).  (e).  (f),  (g),  (h),  or  (i). 


AcconJing  to  ttie  following 

additional  options  and 

exceptions  *  *  * 


For  any  halogenated  streams  that  are  con- 
trolled with  a  combustion  device,  also  com- 
ply with  tt>e  emission  limitations  in  Table  7 
of  this  subpart.  Detemnine  whether  a  vent 
stream  is  halogenated  according  to 
§  63.2460(b);  and  you  must  correct  outlet 
coTKentrations  to  account  for  supplemental 
gases  using  ttie  procedures  specified  in 
§  63.2470(g);  and  you  may  not  comply  with 
the  outlet  concentration  standard  for  sur- 
face impoundments  and  containers. 


Treat  the  wastewater  to  remove  or  destroy 
HAP  compounds  listed  in  Table  9  of  sub- 
part G  using  one  of  the  options  specified  in 
§63.l38(b)(l).  (d).  (e).  (f).  (g).  (h).  or  (i); 
and  treat  the  wastewater  to  remove  or  de- 
stroy HAP  compounds  listed  in  Table  8  of 
subpart  G  using  one  of  the  options  speci- 
fied in  §63. 138(c)(1),  (d).  (e).  (f).  (g).  (h).  or 
(0- 

Control  HAP  emissions  by  complying  with  the 
requirements  in  entry  1 .  of  this  table  and  in 
§63.138(l<). 

Develop  and  implement  a  maintenance 
wastewater  plan  according  to  §63.105. 

Comply  with  the  requirements  in  §63.149,  ex- 
cept: references  in  §63.149  to  a  "chemical 
manufacturing  process  unit"  means  an 
"MCPU  as  defined  in  §  63.2435(b)"  for  the 
purposes  of  this  sutipart;  and  refererKes  to 
§63. 100(f)  and  references  to  subparts  F,  G, 
and  H  of  this  part  do  not  apply  for  the  pur- 
poses of  this  subpart;  and  when  §63.149 
refers  to  the  definition  of  new  sources  in  40 
CFR  63.100(l)(1)  or  (2).  the  definitions  for 
new  and  reconstnx:ted  sources  in 
§63.2440  apply  for  the  purposes  of  this 
sut>part;  and  references  in  §63.149  to  fuel 
gas  systems  do  not  apply  for  ttie  purposes 
of  this  subpart;  and  wtien  Table  35  of  sub- 
part G  refers  to  §63. 139(c),  references  to 
entry  d.  in  this  table  app*y  for  the  purposes 
ol  this  subpart 


The  treattnent  options  may  be  used  in  com- 
bination for  different  wastewater  streams^ 
and/or  for  different  compounds  in  ttie  same 
wastewater  streams,  except  where  other- 
wise provided  in  §63.138;  you  may  use  a 
series  of  treatment  processes  in  accord- 
ance with  the  provisions  in  §63. 138(a)(7); 
and  you  need  not  cover  and  vent  an  open 
biological  treatment  process  to  a  conttol  de- 
vice. 

The  treatment  options  may  be  used  in  com- 
bination for  different  wastewater  streams 
and/or  for  different  compounds  in  the  same 
wastewater  streams,  except  where  ottier- 
wise  provided  in  §63.138;  and  you  may  use 
a  series  of  h'eatment  processes  in  accord- 
ance with  the  provisions  in  §63. 138(a)(7); 
and  you  need  not  cover  and  vent  an  open 
biological  tieatinent  process  to  a  control  de- 
vice. 

Non  applicable. 


Non  applicabte. 
Non  applicable. 


As  required  in  §§  63.2450(a)(4).  (f).  and  (i).  63.2495(b).  and  63.2500(b)(1)  and  (c)(l)(vi).  you  must  meet  each  emission 
limitation  and  work  practice  standard  in  the  following  table  that  appUes  to  your  storage  tanks: 
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Table  4  to  Subpart  FFFF.— Emission  Limitations  and  Work  Practice  Standards  for  Storage  Tanks 


For  each  * 


You  must  * 


And  you  must  * 


Storage  tank  with  a  capacity  >1 0,000  gal  stor- 
ing material  that  has  a  maximum  true  vapor 
pressure  of  total  HAP:  >1.0  psia  at  an  exist- 
ing source;  or  >0.1  psia  at  a  new  or  recon- 
structed source. 


Route  emissions  through  a  closed-vent  sys- 
tem to  either:  a  control  device  that  reduces 
HAP  emisskins  by  >95  percent  by  weight; 
or  a  control  device  that  reduces  emissions 
to  an  outlet  total  organic  HAP  or  TOC  con- 
centration less  than  or  equal  to  20  ppmv 
and  an  outlet  hydrogen  halide  and  halogen 
concentration  less  than  or  equal  to  20 
ppmv,  or  a  flare  that  meets  the  perform- 
ance requirements  specified  in  §63.1 1(b); 
or  a  control  device  specified  in  §  63.2455(f); 
or  operate  and  maintain  either  an  intemal 
floating  roof  or  an  external  floating  roof  de- 
signed, operated,  inspected,  and  repaired 
as  specified  in  §63. 1063(a)  through  (e);  or 
vapor  balance  according  to  §63. 1253(f),  ex- 
cept that:  the  references  to 
§§63.1255(g)(4)(i)  through  (iv),  63.1257(c), 
63.1258,  §63.1259,  and  63.1260  refer  to 
§63.1024(f)(1)  through  (3),  Table  14  of  this 
subpart.  Table  19  of  this  subpart, 
§63.2525,  and  §63.2520,  respectively;  and 
the  90  percent  control  requirement  in 
§63.1253(f)(6)(i)  means  95  percent  for  the 
purposes  of  this  subpart. 


Comply  with  the  wori<  practice  standards  for 
closed-vent  systems  specified  in  Table  5  of 
this  subpart. 


As  required  in  §§  63.2450(a)(5)  and  (f).  63.2495(b),  and  63.2505(a)(3),  you  must  meet  each  work  practice  standard 
i  a  the  following  table  that  applies  to  your  equipment  leaks,  closed- vent  systems,  and  heat  exchange  systems: 

Table  5  to  Subpart  FFFF  of  Part  63.— Work  Practice  Standards  for  Equipment  Leaks,  Closed-Vent 

Systems,  and  Heat  Exchange  Systems 


For  each  *  *  * 


You  must  *  *  * 


Piece  of  equipment  that  is  in  organk:  HAP  service  and  is  not  de- 
scribed in  §63.1019(c)  through  (e). 
Piece  of  equipment  that  is  in  organic  HAP  service  <300  hr/yr 

Closed-vent  system  that  is  used  to  route  emissions  to  a  control  de- 
vice that  is  used  to  comply  with  an  emission  limitation  or  work  prac- 
tice standard  in  Tables  1  through  4  or  6  of  this  subpart. 

Closed-vent  system  that  contains  a  bypas  line  that  could  divert  a 
vent  stream  away  from  a  control  device  used  to  comply  with  an 
emission  limitation  or  work  practice  standard  in  Tables  1  through  4 
and  6  of  this  subpart,  except  equipment  such  as  low-leg  drains,  high 
bleed  points,  analyzer  vents,  open-ended  valves  or  lines,  rupture 
disks,  and  pressure  relief  valves  needed  for  safety  purposes. 


Heat  exchange  system  that  cools  process  equipment  or  materials  in 
an  MCPU. 


Comply  with  the  provisions  in  §§63.1022  and  63.1024  through  63.1037 

(except  §63. 1022(b)(5)). 
Identify  the  equipment  as  specified  in  §63. 1022(b)(5). 
Conduct  annual  inspections,  repair  leaks,  and  maintain  records  as 

specified  in  § 63.983(b),  (c),  and  (d). 

Install,  calibrate,  maintain,  and  operate  a  flow  indicator  that  determines 
whether  vent  stream  flow  is  present.  The  flow  indicator  must  be  in- 
stalled at  the  entrance  to  any  bypass  line  that  could  divert  the  vent 
stream  away  from  the  control  device  to  the  atmosphere,  and  it  must 
indicate  either  the  presence  of  flow  or  lack  of  flow  at  least  once 
every  1 5  minutes;  or  secure  the  bypass  line  valve  in  the  closed  posi- 
tion with  a  car  seal  or  lock  and  key  configuration.  You  must  visually 
inspect  the  seal  or  closure  mechanism  at  least  once  every  month  to 
ensure  that  the  valve  is  maintained  in  the  closed  position  and  the 
vent  stream  is  not  diverted  through  the  bypass  line. 

Monitor  and  repair  the  heat  exchange  system  according  to  §63. 104(a) 
through  (e),  except  that  references  in  §63.104  to  "chemical  manu- 
facturing process  units "  mean  or  materials  in  "MCPU"  for  the  pur- 
poses of  this  subpart,  and  references  an  MCPU  to  §63.100  do  not 
apply  for  the  purposes  of  this  subpart. 


As  required  in  §  63.2450(a)(6)  and  (0,  you  must  meet  each  emission  limitation  and  work  practice  standard  in  the 
following  table  that  applies  to  yovu  transfer  operations: 
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TABLE  6  TO  Subpart  FFFF.-Emission  Limitations  and  Work  Practice  Standards  for  Transfer  Operations 


For  each 


Transfer  operation  for  bulk  loading  of  product  or 
isolated  intermediate  with  throughput  >065 
million  liters/yr  and  a  HAP  partal  pressure 
>1.5  psia. 


You  must 


Use  a  vapor  balancing  system  designed  and 
operated  to  collect  displaced  emissions  and 
route  them  to:  the  storage  tank  from  which 
the  liquid  being  loaded  originated;  or  an- 
other storage  tank  connected  to  a  common 
header,  or  compress  and  route  to  a  process 
where  the  HAP  in  the  emissions  predomi- 
nantly meet  one  of,  or  a  combination  of,  the 
following  ends:  recycled  and  or  consumed 
in  ttie'same  manner  as  a  material  that  ful- 
fills the  same  functwn  in  that  process; 
transformed  by  chemkal  reaction  into  mate- 
rials that  are  not  organic  HAP,  incorporated 
into  a  product;  and/or  recovered;  or  route 
emisskxi  stream  through  a  closed-vent  sys- 
tem to:  a  control  device  that  reduces  HAP 
emissions  by  >98  percent  by  weight;  or  a 
control  device  that  reduces  emissions  to 
outlet  total  organic  HAP  or  TOC  concentra- 
tions <20  ppmv  and  outlet  hydrogen  halide 
and  halogen  concentrations  <20  ppmv,  both 
corrected  for  supplemental  gases  as  speci- 
fied in  § 63.2470(g);  or  a  flare  that  meets 
the  performance  requirements  of  §63  1 1(b), 
except  that  you  may  not  vent  hatogenated 
vent  streams  to  a  flare;  or  a  control  devk» 
specified  in  §  63.2455(f). 


And  you  must 


Design  and  operate  each  vapor  collection 
system  such  that  HAP  collected  at  one 
loading  arm  will  not  pass  through  another 
loading  arm  to  the  atmosphere;  and  prevent 
pressure  relief  devk»s  from  opening  during 
loading;  and  comply  with  woric  practice 
standards  for  closed-vent  systems  specified 
in  Table  5  of  this  subpart;  and  for  any  halo- 
genated  streams  that  are  controlled  with  a 
combustion  device,  you  must  also  comply 
with  the  emission  limitations  in  Table  7  of 
this  subpart;  and  vapor  collection  equip- 
ment for  tank  tnx*s  and  railcars  must  be 
compatible  with  the  transfer  operation's 
vapor  collection  system. 


As  required  in  §§  63.2450(a)(7)  and  (f)  and  63.2495(b).  you  must  meet  each  emission  limitation  in  the  following 
table  that  apphes  to  your  halogenated  vent  streams  that  are  controlled  with  a  combustion  device: 
TABLE  7  TO  SUBPART  FFFF.-EMISSION  LIK/IITATIONS  FOR  HALOGENATED  VENT  STREAMS  THAT  ARE  CONTROLLED  WITH 

A  Combustion  Device 


For  each 


1 .  Hatogenated  vent  stream  from  a  batch  proc- 
ess vent,  waste  management  unit,  or  transfer 
operation. 

2.  Hatogenated  vent  stream  from  a  continuous 
process  vent. 


You  must 


Use  a  hatogen  reduction  device  after  the  combustion  device  to  reduce  hydrogen  halides  and 
hatoqens  by  >95  percent  by  weight  or  to  a  concentratton  <2Q  ppmv;  or  use  a  halogen  reduc- 
tiondevice  before  the  combustion  device  to  reduce  the  halogen  atom  mass  emission  rate  to 
a  concentration  <20  ppmv. 

Use  a  halogen  reduction  device  after  the  combustion  device  to  reduce  emissions  of  hydrogen 
halides  and  hatogens  by  >99  percent  by  weight  or  to  <0.45  kg/hr,  or  use  a  halogen  reduc- 
tton  device  before  the  combustton  device  to  reduce  the  halogen  atom  mass  emission  rate  to 
^.45  kg/hr.  


As  required  in  §§  63.2450(e)  and  (f).  63.2480(b).  63.2500(c)(7).  and  63.2505(a)(i)(c)(l).  you  must  meet  each  operating 
limit  in  the  following  table  that  applies  to  your  control  devices,  recovery  devices,  and  wastewater  treatment  units: 

TABLE  8  TO  Subpart  FFFF.-Operating  Umits  and  Work  Practice  Standards  for  Control  Devices.  Recovery 

Devices,  and  Wastewater  Treatment  Units 


For  each 


1.  Water  scrubtwr 


2.  Caustk:  scrubber 


3.  Condenser 


With  inlet  HAP  tevels  *  *  * 


i1  ton/yr 


^1  ton/yr 


21  ton/yr 


You  must  * 


Maintain  the  daily  or  btock  average  scrubber 
lk]ukl  flow  rate  or  pressure  drop  at  or  above 
the  value  established  during  the  initial  com- 
pliance determination. 

Maintain  the  daily  or  block  average  scrubber 
liquid  flow  rate  or  pressure  drop  at  or  above 
the  value  established  during  the  initial  com- 
pliance determination;  and  maintain  the 
daily  average  pH  of  the  scmbt)er  effluent  at 
or  above  the  value  established  during  the 
initial  compliance  determination. 

Maintain  the  daily  or  block  average  condenser 
outlet  gas  temperature  at  or  betow  the 
value  established  during  the  initial  compli- 
ance determination. 
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Table  8  to  Subpart  FFFF.— Operating  Limits  and  Work  Practice  Standards  for  Control  Devices,  Recovery 
I  Devices,  and  Wastewater  Treatment  Units— Continued 


For  each 


With  inlet  HAP  levels 


You  must 


i .  Regenerative  cartx>n  adsorber 


>1  ton/yr 


5.  Thermal  incinerator 


6.  Catalytk:  Incinerator 


>1  ton/yr 


>1  ton/yr 


'.  Process  heaters  and  boilers  for  which  the 
vent  streams  are  not  introduced  with  the  pri- 
mary fuel  or  the  design  heat  input  capacity  is 
<44MW. 

1 1.  /Vny  control  or  recovery  device  


9.  Design  steam  stripper 


0.  Biological  treatment  unit 


1.  Nonbiotogical  wastewater  treatment  unit, 
except  for  a  design  steam  stripper. 


>1  ton/yr 


<1  ton/yr 


At  any  level 


At  any  level 


At  any  level 


For  each  regeneration  cyde,  maintain  the  re- 
generation frequency,  temperature  to  which 
the  bed  is  heated  during  regeneration,  tem- 
perature to  which  the  bed  is  cooled  within 
15  minutes  of  the  completion  of  the  cooling 
phase,  and  regeneration  stream  flow  rate 
within  the  operating  levels  established  dur- 
ing the  initial  compliance  determinatk>n;  and 
you  conduct  a  check  for  bed  poisoning  in 
accordance  with  manufacturer's  specifica- 
ttons  at  toast  once  per  year. 

Maintain  the  daily  or  block  average  tempera- 
ture of  gases  exiting  the  combustion  cham- 
ber at  or  above  the  value  established  dur- 
ing the  initial  compliance  determination. 

Maintain  the  daily  or  block  average  tempera- 
ture of  the  gas  stream  immediately  before 
the  catalyst  bed  at  or  above  the  value  es- 
tablished during  the  initial  compliance  deter- 
mination; and  conduct  an  annual  catalyst 
test,  or,  once  per  quarter,  verify  that  the 
temperature  difference  across  the  catalyst 
bed  under  the  same  conditions  as  in  the  ini- 
tial compliance  determination  is  no  lower 
than  90  percent  of  the  value  established 
during  the  Initial  compliance  determinatton. 

Maintain  the  daily  or  bkwk  average  tempera- 
ture of  the  gases  exiting  the  combustion 
chamber  at  or  atx)ve  the  value  established 
during  the  initial  compliance  determination. 

Follow  the  applicabto  procedures  described  in 
your  precompliance  report,  according  to 
§63.24700),  for  demonstrating  that  the  con- 
trol device  is  operating  property. 

Maintain  the  daily  or  block  average  steam-to- 
wastewater  ratto  >0.04  kg/liter,  wastewater 
feed  temperature  or  column  temperature 
S95°C,  and  wastewater  loading  <67,100  li- 
ters per  hour  per  square  meter. 

Maintain  the  TSS,  BOD,  and  biomass. con- 
centration established  in  your  discharge 
permit. 

Maintain  the  appropriate  parameters  within 
tovels  specified  in  your  precompliance  re- 
port and  approved  by  the  permitting  autfior- 
ity. 


As  required  in  §  63.2470(c).  you  must  conduct  performance  tests  in  accordance  with  the  requirements  in  the  following 
1  able: 

Table  9  to  Subpart  FFFF.— Requirements  for  Performance  Tests 


For  each  *  *  * 


I.  Vent  stream 


2.  Vent  stream 


.  Vent  stream 
\.  Vent  stream 


You  must  *  *  * 


Select  sampling  porfs  location 
and  the  number  of  traverse 
ports. 


Determine  velocity  and  volumetric 
flow  rate. 

Conduct    gas    molecular    weight 

analysis. 
Measure  moisture  content  of  tfie 

stack  gas. 


Using  *  *  * 


Method  1  or  1 A  of  40  CFR  part 
60,  appendix  A,  §63.7(d)(1)(i). 


Method  2,  2A,  2C,  2D,  2F,  or  2G 

of  appendix  A  to  part  60  of  this 

chapter. 
Method  3,  3A,  or  3B  in  appendix 

A  to  part  60  of  this  chapter. 
Method  4  in  appendix  A  to  part  60 

of  this  chapter. 


According  to  the  following  require- 
ments *  •  * 


Sampling  sites  must  be  located  at 
the  intot  (if  emission  reduction 
or  destruction  efficiency  testing 
is  required)  and  ouMet  of  ttw 
control  devtoe  and  prior  to  any 
retoases  to  the  atmosphere. 

Non  appltoabto. 


Non  appltoabto. 
Non  appltoabto. 
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TABLE  9  TO  Subpart  ffff.— Requirements  for  Performance  Tests— Continued 


Fof  each  *  *  * 


5.  Vent  stream  controlled  in  a  non- 
combustion  device,  except  as 
specified  in  (7)  and  (8)  of  this 
table. 


You  must*  * 


a.  Measure  percent  reduction  of 
organic  HAP  or  TOC,  or 


6.  Vent  stream  controlled  in  a 
combustion  device,  except  as 
specified  in  (g)  and  (h)  of  this 
table. 


b.  Measure  total  organic  HAP  or 
TOC  outlet  concentration. 


Using*  *  * 


a.  Measure  percent  reduction  of 
organic  HAP  or  TOC.  or 


Method  18  in  appendix  A  to  part 
60  of  this  chapter  or  ASTM 
D6420-99  (incorporated  by  ref- 
erence as  specified  in  §63.14), 
or. 


ii.  Utethod  25A  in  appendix  A  to 
part  60  of  this  chapter. 


i.  Method  18  in  appendix  A  to  part 
60  of  this  chapter  or  ASTM 
D6420-99  (incorporated  by  ref- 
erence as  specified  in  §63.14). 
or. 


According  to  the  following  require- 
ments *  *  * 


b.  Measure  total  organic  HAP  or 
TOC  outlet  concentration. 


7.  Vent  stream 

8.  Vent  stream 

9.  Vent  stream 


il.  Method  25A  in  appendix  Ato 
part  60  of  this  chapter. 


i.  Method  25/Method  25A  in  ap- 
pendix A  to  part  60  of  this 
chapter,  or 


.  Method  18  in  appendix  A  to 
part  60  of  this  chapter  or  ASTM 
D6420-99  (incorporated  by  ref- 
erence as  specified  in  §63.14). 


i.  Method  25A  in  appendix  A 
part  60  of  this  chapter,  or 


to 


ii.  Method  18  in  appendix  A  to 
part  60  of  this  chapter  or  ASTM 
D6420-99  (incorporated  by  ref- 
erence as  specified  in  §63.14). 


Measure  fomialdehyde  concentra- 
tion or  percent  reduction. 

Measure  caitxjn  disulfide  con- 
centrafions  or  percent  reduction. 

Measure  hydrogen  halide  and 
halogen  concentrations. 


Method  316  or  320  in  appendix  A 

of  this  part. 
Method  18  or  15  in  appendix  A  to 

part  60  of  this  chapter. 
Method  26  or  26A  in  Appendix  A 

to  part  60  of  this  chapter. 


Measure   inlet  and  outlet   mass 
emissions    and    calculate    the 
overall  percent  reduction  of  or- 
ganic   HAP    according   to   the 
procedures    in   §  63.2470(c)(6). 
and  if  you  use  ASTM  D6420- 
99,    comply   with   the   require- 
ments specified  in 
§63.2470(C)(14). 
Measure   inlet  and  outiet   mass 
emissions    and    calculate    tfte 
overall    percent    reduction    of 
TOC  according  to  the  proce- 
dures in  §  63.2470(c)(7). 
Measure  the  outlet  concentration 
of  each  organic  HAP  present  in 
the  inlet  stream,  report  results 
as  ppmv  compound,  and  cal- 
culate the  total   organic   HAP 
emission  concentration  accord- 
ing to  the  procedures  in  sec- 
tions §  63.2470(c)(8),  and  if  you 
use  ASTM   D6420-99,   comply 
with  the  requirements  specified 
In  §63.2470(c)(14). 
Measure  the  outlet  concentration 
of  TOC  and  report  the  results 
as  ppmv  cartoon  according  to 
the     procedures     in     section 
63.2740(c)(9). 
ly/leasure   inlet  and   outiet   mass 
emissions,  as  carbon,  and  cal- 
culate the  overall  percent  re- 
duction of  TOC  according  to  the 
procedures  in  §63.2470(c)(10). 
Measure  the  inlet  and  outlet  mass 
emissions    for    each    organic 
HAP  and  calculate  the  overall 
percent  reduction  according  to 
the            procedures  in 
§  63.2470(c)(6).  Note:  The  total 
outlet  mass  emissions  is  deter- 
mined   for    the    each    organic 
HAP  identified  and  quantified  in 
the  inlet  gas  stream,  and  if  you 
use  ASTM  D6420-99.  comply 
with  the  requirements  specified 
in  §63.2470(c)(14). 
Measure  the  outiet  concentration 
on  an  as  cartxm  basis  accord- 
ing    to     the     procedures     in 
§  63.2470(c)(9). 
Measure  the  outiet  concentration 
of  each  organic  HAP  contained 
in  the  inlet  stream  to  tfie  com- 
bustion   device    and    calculate 
the    total    organic    HAP    con- 
centration of  the  outiet  emis- 
sions according  to  the  proce- 
dures in  §  63.2470(c)(8),  and  if 
you  use  ASTM  D6420-99,  com- 
ply  with   the   requirements   in 
§63.2470(c)(14). 
The     procedures     specified 

§63.2470(c)(12). 
The     procedures     specified 

§63.2470(c)(13). 
According  to  the  procedures  in 
§63.2470(c)(11). 


in 


in 
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Table  9  to  Subpart  FFFF. — Requirements  for  Performance  Tests— Continued 


For  each 


You  must* 


Using  * 


According  to  the  following  require- 
ments *  *  * 


10.  Wastewater  samples 


a.  Measure  HAP  concentration 


i.  Mettiod  305  in  appendix  A  of 
this  part,  or 

ii.  Method  624,  625,  1624,  or 
1625  in  appendix  A  to  part  136 
of  this  chapter,  or 

iii.  Mettiod  8260  or  8270  in  Test 
Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical 

MettKXls,"  EPA  Publication  No. 
SW-846,  Third  Edition,  Sep- 
tember 1986,  as  amended  by 
Update  I,  November  15,  1992, 
or 


iv.  Other  EPA  Methods,  or 


l|l.  Vent  stream  controlled  using  a 
flare. 


Determine  compliance  with  flare 
requirements. 


V.  Methods  other  than  an  EPA 
MettKXl.. 


Use  methods  in  §63. 11(b) 


Comply  with   the   procedures   in 

§63.1257(b)(10)(v). 
Comply  with   the   procedures   in 

§63.1257(b)(10)(v). 

As  an  attemative,  you  may  use 
any  more  recent,  updated 
version  of  Method  8260  or  8270 
that  we  publish.  To  use  ttiese 
methods,  you  must  maintain  a 
formal  quality  assurance  pro- 
gram consistent  with  either  sec- 
tion 8  of  Method  8260  or  Meth- 
od 8270,  and  this  program  must 
include  the  following  elements 
related  to  measuring  tf>e  con- 
centrations of  volatile  com- 
pounds: documentation  of  site- 
specific  procedures  to  minimize 
the  loss  of  compounds  due  to 
volatilization,  biodegradation, 
reaction,  or  sorption  during  the 
sample  collection,  storage,  and 
preparation  steps;  and  -docu- 
mentation of  specific  quality  as- 
surance procedures  followed 
during  sampling,  sample  prepa- 
ration, sample  introduction,  and 
analysis;  and  -measurement  of 
the  average  accuracy  and  pre- 
cision of  the  specific  proce- 
dures, including  field  duplicates 
and  field  spiking  of  the  material 
source  before  or  during  sam- 
pling with  compounds  having 
similar  characteristics  to  the  tar- 
get analyte. 

Use  procedures  specified  in  the 
method,  validate  the  method 
using  the  procedures  in 
§63.1257(b)(10)(ili)  (A)  or  (B), 
and  comply  with  the  procedures 
in  §63.1257(b)(10)(v). 

Use  procedures  specified  in  the 
method,  validate  the  method 
using  the  procedures  in 
§63.1257(b)(10)(iii)  (A)  and 
comply  with  the  procedures  in 
§63.1257(b)(10)(v). 

Non  applicable. 


As  required  in  §§  63.2465(a),  (b),  and  (c),  63.2470(a),  and  63.2480(a),  you  must  demonstrate  initial  compliance  with 
each  emission  limitation  and  work  practice  standard  that  appUes  to  your  continuous  process  vents  as  specified  in 
the  following  table: 

Table  10  to  Subpart  FFFF.— Initial  Compliance  With  Emission  Limitations  and  Work  Practice  Standards  for 

Continuous  Process  Vents 


For* 


1(,  Each  continuous  process  vent  with  a  TRE 
^.6  at  an  existing  source;  or  <5.0  at  a  new 
or  reconstructed  source. 


For  the  following  standard  *  *  * 


a.  Vent  emissions  through  a  closed-vent  sys- 
tem to  a  flare  that  meets  the  performance 
requirements  of  §  63. 1 1  (b),  or 


You  have  demonstrated  initial  compliance  if 


You  conduct  an  initial  flare  compliance  as- 
sessment as  specified  in  §§  63.987(b)(3) 
and  63.997;  and  the  visible  emission,  net 
heating  value,  and  exit  velocity  meet  the  re- 
quirements specified  in  §63. 11  (b)(4),  (6), 
and  (7). 
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TABLE  10  TO  SUBPART  FFFF.-lNITIAL  COMPLIANCE  WITH  EMISSION  LIMITATIONS  AND  WORK  PRACTICE  STANDARDS  FOR 

CONTINUOUS  PROCESS  VENTS— Continued 


For*  •  * 


For  ttie  following  standard  * 


b.  Vent  emissions  ttirough  a  closed-vent  sys- 
tem to  a  control  device  that  reduces  HAP 
emissions  by  <98  percent  by  weight,  or 


You  have  demonstrated  initial  compliance  if 


2.  Each  continuous  process  vent  with  a  TRE; 
<2.6  at  an  existing  source:  or  <5.0  at  a  new 
or  reconstructed  source. 


c.  Vent  emissions  through  a  closed-vent  sys- 
tem to  a  control  device  that  reduces  emis- 
sions to  an  outlet  total  organic  HAP  or  TOC 
concentration  <20  ppmv  and  reduces  hy- 
drogen halide  and  halogen  emissions  to  an 
outlet  concentration  <20  ppmv. 


Use  a  recovery  device  to  maintain  TRE  above 
the  minimum  threshoW. 


For  a  control  device,  you  conduct  a  perform- 
ance test  as  specified  in  §63.997  (except 
§63.997(e)(1)(iii)  does  not  apply).  Alter- 
natively, for  a  condenser  used  as  a  control 
device,  you  estimate  uncontrolled  emissions 
according  to  §63. 1257(d)(2)  and  controlled 
emissions  according  to  §63.1257(d)(3)(i)(B) 
using  the  results  of  continuous  direct  meas- 
urement of  the  condenser  outlet  gas  tem- 
perature; and  the  performance  test  (or  de- 
sign evaluation  for  a  condenser)  shows  the 
control  device  reduces  tfie  organic  HAP 
emissions  by  <98  percent  by  weight;  and 
during  the  perfomnance  test  (or  design  eval- 
uation for  a  condenser),  you  establish  oper- 
ating limits  for  the  control  devices  specified 
in  Table  8  of  this  subpart,  as  applicable,  ac- 
cording to  § 63.2470(d),  (e),  or  (f).  The  limit 
may  be  based  on  a  previous  performance 
test  that  nf>eets  the  requirements  specified 
in  §  63.997(b)(1);  and  you  have  a  record  of 
how  you  determined  the  control  device  op- 
erating limits. 

You  conduct  a  performance  test  as  specified 
in  §63.997(e)  (except  §63.997(e)(1)(lil) 
does  not  apply);  and  the  performance  test 
shows  the  control  device  reduces  the  emis- 
sions to  outlet  total  organic  HAP  or  TOC 
concentrations  s20  ppmv  and  outlet  hydro- 
gen halide  and  halogen  concentrations  <20 
ppmv,  both  con-ected  for  supplemental 
gases  according  to  §  63.2470(g);  and  during 
the  perfomfiance  test,  you  establish  oper- 
ating limits  for  the  control  devices  specified 
in  Table  8  of  this  subpart,  as  applicable,  ac- 
cording to  §63.2470(6)  or  (f);  and  you  have 
a  record  of  how  you  established  the  oper- 
ating limits. 

You  establish  operating  limits  for  the  recovery 
device  specified  in  Table  8  of  this  subpart, 
as  applicable;  and  you  have  a  record  of 
how  you  established  the  recovery  device 
operating  limits. 


As  required  in  §§  63.2465(a).  (b).  and  (c).  63.2470(a).  and  63.2480(a).  you  must  demonstrate  initial  compliance  with 
each  emission  limitation  and  work  practice  standard  that  applies  to  your  batch  process  vents  as  specified  in  the  following 
table: 
TABLE  11  TO  SUBPART  FFFF.-lNITIAL  COMPLIANCE  WITH  EMISSION  LIMITATIONS  AND  WORK  PRACTICE  STANDARDS  FOR 

Batch  Process  Vents 


For 


1.  Batch  process  vents  within  a  process  with 
total  HAP  emissions:  <1 0,000  Ib.yr  at  an  ex- 
isting source;  or  <3,000  Ib/yr  at  a  new  or  re- 
constructed source. 


2.  Batch  process  vents  within  a  process  with 
total  HAP  emissions;  <1 0,000  Ib/yr  at  an  ex- 
isting source;  or  >3,000  Ib/yr  at  a  new  or  re- 
constructed source. 


Fof  the  following  standard  *  *  * 


Maintain  emissions  below  the  applicable  an- 
nual mass  limit  threshold. 


a.  Route  emissions  through  a  dosed-vent  sys- 
tem to  a  flare  that  meets  the  performance 
requirements  specified  in  §63.1 1(b),  or 


You  determine  uncontrolled  HAP  emissions  for 
each  batch  in  accordance  with 
§63.1257(d)(2)(l)  and  (ii);  and  you  estimate 
the  number  of  batches  to  be  produced  an- 
nually and  show  the  estimated  emissions 
are  below  ttie  applical)le  annual  mass  limit. 

You  conduct  an  initial  flare  compliance  as- 
sessment as  specified  in  §§  63.987(b)(3) 
and  63.997;  and  the  visible  emissions,  net 
heating  value,  and  exit  velocity  meet  the  re- 
quirements specified  in  §63.1 1(b)(4).  (6), 
and  (7). 
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Table  1 1  to  Subpart  FFFF.— Initial  Compliance  With  Emission  Limitations  and  Work  Practice  Standards  for 

Batch  Process  Vei^s— Continued 


For*  •  * 


For  the  following  standard  *  *  * 


b.  Route  emissions  through  a  closed-vent  sys- 
tem to  a  control  device  that  reduces  emis- 
sions to  an  outlet  total  organic  HAP  or  TOC 
<20  ppmv  and  an  outlet  hydrogen  halide 
and  halogen  concentration  <20  ppmv,  or 


c.  Route  emissions  through  a  closed-vent  sys- 
tem(s)  to:  a  control  devlce(s)  that  reduces 
HAP  emissions  from  the  sum  of  all  vents  by 
>98  percent  by  weight;  or  a  recovery  de- 
vice(s)  that  reduces  HAP  emissions  from  the 
sum  of  all  vents  by  >95  percent  by  weight, 
or 


d.  Route  emissions  through  a  closed-vent  sys- 
tem to  a  control  device  specified  In 
§  63.2455(f). 


You  determine  total  uncontrolled  emissions  to 
the  control  .device  in  accordance  with 
§63.1257(d)(2)(i)  and  (ii),  except  as  speci- 
fied in  §  63.2470  (b);  and  you  conduct  a  per- 
formance test  using  the  applicable  test 
methods  in  Table  9  of  this  subpart  and 
under  the  conditions  specified  in 
§63. 1257(b)(8)  that  shows  the  control  de- 
vice reduces  the  emissions  to  an  outlet  total 
organic  HAP  or  TOC  concentration  <20 
ppmv  and  outlet  hydrogen  halide  and  halo- 
gen concentration  <20  ppmv,  both  corrected 
for  supplemental  gases;  and  during  the  per- 
formance test,  you  establish  operating  limits 
for  the  control  devices  specified  In  Table  8 
of  this  subpart,  as  applicable,  in  accordance 
with  the  requirements  specified  in 
§  63.2470(e)  or  (f);  and  you  have  a  record  of 
how  you  established  the  operating  limits. 

You  determine  total  uncontrolled  emissions  to 
the  control  device  by  determining  the  uncon- 
trolled emissions  from  each  vent  routed  to 
the  control  device  in  accordance  with  the 
procedures  specified  in  §63.1257(d)(2)(i) 
and  (ii),  except  as  specified  in  §  63.2470(b); 
and  you  determine  controlled  emissions  for 
each  batch  process  vent  based  on  the  re- 
sults of  a  performance  test  or  design  eval- 
uation conducted  according  to 
§63. 1257(d)(3);  and  based  on  the  uncon- 
trolled and  controlled  emissions  estimates, 
you  determine  the  control  device  reduces 
HAP  emissions  from  tfie  sum  of  all  vents  by 
>98  percent  by  weight,  or  the  recovery  de- 
vice reduces  emissions  by  >95  percent  by 
weight;  and  during  the  performance  test  or 
design  evaluation,  you  establish  operating 
limits  for  the  control  devices  or  recovery  de- 
vices specified  in  Table  8  of  this  subpart  in 
accordance  with  §  63.2470(d),  (e),  or  (f); 
and  you  have  a  record  of  how  you  deter- 
mined the  operating  limits. 

You  document  in  your  notification  of  compli- 
ance status  that  you  route  emissions  to  a 
control  device  specified  in  § 63.2455(f). 


As  required  in  §§  63.2465(a).  (b),  and  (c).  63.2470(a).  and  63.2480(a).  you  must  demonstrate  initial  compUance  with 
each  emission  limitation  and  work  practice  standard  that  applies  to  your  wastewater  streams,  waste  management  units, 
and  liquid  streams  in  open  systems  within  an  MCPU  as  specified  in  the  following  table: 

Table  12  to  Subpart  FFFF.— Initial  Compliance  With  Emission  Limitations  and  Work  Practice  Standards  for 
I    Wastewater  Streams,  Waste  Management  Units,  and  Liquid  Streams  in  Open  Systems  Within  an  MCPU 


For  each 


1 .  Waste  management  unit 


For  the  following  standard  * 


Install  a  fixed  roof,  floating  roof,  cover,  or  En- 
closure to  supppress  emissions. 


You  have  demonstrated  initial  compiiance  if 


You  design  and  install  the  fixed  roofs,  floating 
roofs,  covers,  and  enclosures  to  meet  tt)e 
requirements  specified  in  §§63.133  through 
63.137;  and  you  conduct  suppress  an  initial 
inspection  of  the  waste  emissions  manage- 
ment unit  for  Improper  work  practices  and 
control  equipment  failures  in  accordance 
with  the  requirements  specified  in  §§63.133 
through  63.137  and  63.143(a). 
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Table  12  to  Subpart  FFFF.-Initial  Compliance  With  Emission  Limitations  and  Work  Practice  Standards  for 

WAST^ATER^REaITs.  WASTE  MANAGEMENT  UNITS.  AND  UOUID  STREAMS  IN  OPEN  SYSTEMS  WITHIN  AN  MCPU- 

Continued 


For  each  * 


2.  Vent  stream  from  a  waste  management  unit 


V 


For  ttie  following  standard  * 


1.  Vent  emissions  tf^rough  a  closed-vent  sys- 
tem to:  a  control  device  that  reduces  or- 
ganic HAP  emissions  t)y  >95  percent  by 
weight  or  to  an  outlet  total  organic  HAP  or 
TOC  concentration  <20  ppmv;  or  a  combus- 
tion device  with  a  minimum  temperature  of 
760°C.  or 


You  have  demonstrated  initial  compliance  if 

•     •     • 


3.  Affected  wastewater  stream 


b.  Vent  emissions  through  a  closed-vent  sys- 
tem to  a  flare  that  meets  the  performance 
requirements  of  §63. 11(b) 


c.  Route  emissions  through  a  closed-vent  sys- 
tem to  a  control  device  specified  in 
§  63.2455(f). 

a.  Treatment  options  in  §63.1 38(b).  (c),  (e). 
(0.  (g)  or  (i).  or 


b.  Treatment  in  a  design  steam  stripper  (i.e., 
§63  138(d))  or  a  treatment  unit  specified  in 
§63.2455(0. 


You  conduct  either  a  perfomiance  test  in  ac- 
cordance with  the  requirements  specified  in 
§63.145(i)  (except  when  §63.145(i)(6)  and 
(9)  refer  to  the  concentration  corrections  for 
3  percent  O2,  the  corection  for  supple- 
mental gases  in  §  63.2470(g)  apply  for  the 
purposes  of  this  subpart)  or  a  design  eval- 
uation in  accordance  with  the  requirements 
specified  in  §63. 139(d)(2).  If  the  control  de- 
vice will  be  operated  over  a  range  of  condi- 
tions, you  are  not  required  to  test  over  the 
entire  range.  In  such  cases,  you  may  sup- 
plement tfie  performance  test  results  with 
modeling  and/or  engineering  assessments; 
and  the  performance  test  or  design  evalua- 
tion shows  the  organic  HAP  emissions  are 
reduced  by  >95  percent  by  weight,  or  the 
TOC  emissions  are  reduced  to  an  outlet 
concentration,  corrected  to  account  for  sup- 
plemental gases,  of  <20  ppmv;  and  during 
the  design  evaluation  or  performance  test, 
you  establish  operating  limits  for  the  control 
devices  in  Table  8  of  this  subpart,  as  appli- 
cable, according  to  §  63.2470(d),  (e).  or  (0; 
and  you  have  a  record  of  how  you  esXab- 
lished  the  operating  limits  during  the  design 
evaluation  or  performance  test. 
You  conduct  an  initial  flare  compliance  as- 
sessment as  specified  in  §§  63.987(b)(3) 
and  63.997;  and  the  visible  emissions,  net 
heating  value,  and  exit  velocity  meet  the  re- 
quirements specified  in  §63. 11  (b)(4),  (6), 
and  (7). 
You  document  in  your  notification  of  compli- 
ance status  that  you  route  emissions  to  a 
device  specified  in  §  63.2455(f). 
You  conduct  either  a  perlonnance  test  or  a 
design  evaluation  in  accordance  with  the 
requirements  specified  in  §63.138(j);  and 
the  performance  test  or  design  evaluation 
shows      the      reduction      required      by 
§63. 138(b),  (c).  (e),  (f),  (g).  or  (i),  as  appro- 
priate, is  achieved;  and  during  the  perform- 
ance test  or  design  evaluation  for  a  biologi- 
cal treatment  process,  you  establish  oper- 
ating limits  for  TSS,   BOD,  and  biomass 
concentration  in  accordance  with  your  dis- 
charge permit;  and  for  a  nonbiological  treat- 
ment unit  you  establish  appropriate  oper- 
ating limits  described  and  approved  in  your 
precompliance    reporl;    and    you    have    a 
record  of  how  you  established  the  operating 
limits  during  the  design  evaluation  or  per- 
formance test. 
You  document  in  your  notification  of  compli- 
ance status  that  you  treat  wastewater  in  a 
design  steam  stripper  or  a  in  treatment  unit 
in  §  63.2455(f). 


Federal  Register / Vol.  67,  No.  65 /Thursday,  April  4.  2002 / Proposed  Rules 


16211 


TABLE  12  TO  Subpart  FFFF.— Initial  Compliance  With  Emission  Limitations  and  Work  Practice  Standards  for 

WASTEWATER  STREAMS,  WASTE  MANAGEMENT  UNITS,  AND  LlOUID  STREAMS  IN  OPEN  SYSTEMS  WiTHIN  AN  MCPU— 

Continued  ' 

You  have  demonstrated  initial  compliance  if 

*     •    * 


l^oreaOh*  *  * 


4.  Residual  removed  from  an  affected  waste- 
water stream. 


>^ 


5.  Maintenance  wastewater  stream 


For  the  following  standard 


Control  emissions 


Develop    and    implement 
wastewater  plan. 


a    maintenance 


You  comply  with  the  requirements  in  entry  1 : 
of  this  table  for  all  waste  management  units 
used  to  convey,  store,  treat,  or  dispose  of 
ttie  residual;  and  You  comply  with  or)e  or 
more  of  the  following:  the  requirements  on 
entry  3.  of  this  tat>le  for  each  residual  that 
you  treat  in  accordance  with  the  require- 
ments specified  in  §63.138(k)(3);  install 
equipment  or  establish  procedures  to  recy- 
cle the  residual  to  a  production  process, 
sell  it  for  recycling,  or  return  it  to  ttie  treat- 
ment process;  you  document  in  the  notifica- 
tion of  compliance  status  that  you  are  treat- 
ing the  residual  in  a  unit  under  §  63.2455(f). 

You  developed  the  plan  and  have  it  available 
onsite  for  inspection  at  any  time  after  the 
compliance  date. 


As  required  in  §§  63.2465(a).  (b).  and  (c).  63.2470(a).  and  63.2480(a).  you  must  demonstrate  im^id  compUance  with 
each  emission  limitation  and  work  practice  standard  that  applies  to  your  storage  tanks  as  specified  m  the  followmg 
table:  ' 

Table  13  to  Subpart  FFFF.— Initial  Compliance  With  Emission  Limitations  and  Work  Practice  Standards  for 

Storage  Tanks 


For  •  •  * 


1L  Each  affected  storage  tank 


For  the  following  standard  *  *  * 


a.  Operate  and  maintain  a  floating  roof,  or 


b.  Vent  emissions  through  a  closed-vent  sys- 
tem to  a  control  device  that  reduces  HAP 
emissions  by  >95  percent  by  weight,  or 


You  have  demonstrated  initial  compliance  if 


c.  Vent  emissions  through  a  closed-vent  sys- 
tem to  a  flare  that  meets  the  performance 
requirements  of  §63.1 1(b),  or 


d.  Vapor  balance 


You  have  a  record  of  the  vessel  dimensions 
and  capacity  and  identification  of  the  liqukJ 
stored  as  specified  in  §63. 1065(a);  and  you 
inspect  an  IFR  before  initial  filling  and  in- 
spect an  EFR  within  90  days  of  initial  filling. 

You  conduct  a  design  evaluation  or  perform- 
ance test  in  accordance  with  the  require- 
ments specified  in  §  63.985(b);  and  the  per- 
formance test  or  design  evaluation  shows 
the  control  devkje  reduces  HAP  emissions 
by  >95  percent  by  weight;  and  during  the 
performance  test  or  design  evaluation,  you 
establish  operating  limits  for  the  control  de- 
vices specified  in  Table  8  of  this  subpart,  as 
applicable,  according  to  § 63.2470(d),  (e), 
or  (f);  and  you  have  a  record  of  how  you 
established  the  operating  limits. 

You  conduct  an  initial  flare  compliance  as- 
sessment as  specified  in  §§  63.987(b)(3) 
and  63.997;  and  the  visible  emissrans,  net 
heating  value,  and  exit  velocity  meet  the  re- 
quirements specified  in  §63.11(b)(4),  (6), 
and  (7). 

You  document  in  the  notification  of  compli- 
ance status  that  you  are  complying  by 
vapor  balancing  and  certify  that  the  pres- 
sure relief  device  setting  on  the  storage 
tank  is  >2.5  psig  on  the  compliance  date; 
and  for  the  owner  or  operator  of  a  reloading 
or  cleaning  facility,  you:  submit  the  written 
certification  required  by  §63.1253(f)(7)(i); 
and  if  you  use  a  closed-vent  system  and 
control  devk»  to  control  emissions,  you 
cornply  with  entry  1  .b.  of  this  Table. 


As  required  in  §§  63.2465(a).  (b).  and  (c).  63.2470(a).  63.2480(a).  and  63.2505(b)(6).  you  must  demonstrate  initial 
compUance  with  each  work  practice  standard  that  appUes  to  your  equipment  leaks,  closed-vent  systems,  and  heat  exchange 
systems  as  specified  in  the  following  table: 
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Table  14  to  Subpart  FFFF.— Initial  Compliance  With  Work  Practice  Standards  for  Equipment  Leaks. 

Closed-Vent  Systems,  and  Heat  Exchange  Systems 


For*  •  • 


1.  Each  piece  of  equipment  in  organic  HAP 
service  and  not  described  in  §63. 101 9(c) 
through  (e). 

2.  Each  piece  of  equipment  in  organic  HAP 
service  <300  hr/yr. 

3.  Closed-vent  system 


4.  Closed-vent  system  with  a  bypass  line  that 
could  divert  vent  streams  away  from  a  control 
device. 

5.  Heal  exchange  system  used  to  cool  process 
equipment  or  materials  in  an  MCPU. 


For  the  following  standard  *  *  * 


Comply  with  §§63.1022  and  63.1024  through 
63.1037. 

Identify    ttie    equipment    as    specified    in 
§63. 1022(b)(5). 


Monitor  for  and  repair  leaks 


You  have  demonstrated  initial  compliance  if 


You  implemented  an  LDAR  program  by  the 
compliance  date. 

You  create  a  list  with  the  required  identifica- 
tion record  by  the  compliance  date. 

You  conduct  an  initial  inspection  of  the 
closed-vent  system  and  maintain  records  in 
accordance  with  §  63.983(b)  and  (c)  by  the 
compliance  date;  and  you  prepare  a  written 
plan  for  inspecting  unsafe-to-inspect  and 
difficult-to-inspect  equipment  in  accordance 
with  §  63.983(b)  and  (c)  by  the  compliance 
date;  and  you  repair  any  leaks  and  maintain 
records  in  accordance  with  §  63.983(d). 

You  have  a  record  documenting  that  you  ei- 
ther installed  a  flow  indicator  or  that  you  se- 
cured the  bypass  line  valve  in  accordance 
with  entry  4.  in  Table  5  of  this  subpart. 

You  determine  that  the  heat  exchange  system 
is  exempt  from  monitoring  requirements  be- 
cause it  meets  one  of  the  conditions  in 
§63.104(a)(1)  or  through  (6),  and  you  docu- 
ment this  finding  in  your  notification  of  com- 
pliance status;  or  if  your  heat  exchange 
system  is  not  exempt,  you  either;  identify  in 
your  notification  of  compliance  status  the 
HAP  or  other  representative  substance  that 
you  will  monitor;  or  prepare  and  maintain  a 
monitoring  plan  containing  the  information 
required  by  §63.104(c)(1)(i)  through  (iv) 
that  documents  the  procedures  you  will  use 
to  detect  leaks  by  monitoring  sun-ogate  indi- 
cators of  the  leak. 


As  required  in  §§  63.2465(a).  (b),  and  (c).  63.2470(a).  and  63.2480(a).  you  must  demonstrate  initial  compliance  with 
each  emission  limitation  and  work  practice  standard  that  applies  to  yoiu-  transfer  operations  as  specified  in  the  following 
table: 

Table  15  to  Subpart  FFFF.— Initial  Compliance  With  Emission  Limitations  and  Work  Practice  Standards  for 

Transfer  Operations 


For*  * 


1 .  Transfer  operations 


For  the  foltowing  standard  *  *  * 


a.  Vapor  balance,  or 


b.  Route  emissions  through  a  ck)sed-vent 
system  to  a  flare  that  meets  the  perform- 
arwe  requirements  of  §63. 11(b),  or 


c.  Route  emissions  through  a  closed-vent  sys- 
tem to  a  control  device  that  reduces  HAP 
by  >98  percent  by  weight  or  to  an  outlet 
TOC  coTKentrations  ^20  ppmv  and  outlet 
hydrogen  halides  and  hak>gen  concentra- 
tion ^0  ppmv,  or 


You  have  demonstrated  initial  compliance  if 


You  document  in  the  notifkatkjn  of  compli- 
ance status  that  you  are  complying  with 
vapor  t}alancing. 

You  conduct  an  initial  flare  compliance  as- 
sessment as  specified  in  §§  63.987(b)(3) 
and  63.997;  and  the  visible  emissions,  net 
heating  value,  and  exit  velocity  meet  re- 
quirements specified  in  §63.1 1(b)(4),  (6), 
and  (7). 

You  conduct  a  design  evaluation  or  perform- 
ance test  according  to  the  requirements  in 
§  63.985(b);  and  the  performance  test  or 
design  evaluation  shows  the  TOC  or  total 
organk:  HAP  emisstons  are  reduced  by  >98 
percent  by  weight,  or  to  outlet  concentratkjn 
<2Q  ppmv  as  TOC  and  <20  ppmv  of  hydro- 
gen halkJes  and  halogens  both  corrected 
for  supplemental  gases  in  accordance  with 
§  63.2470(g);  and  during  the  pertonnance 
test  or  design  evaluatk>n,  you  establish  op- 
erating limits  for  the  control  devk:es  speci- 
fied in  Table  8  of  this  subpart,  as  applna- 
ble.  in  accordance  with  §  63.2470(d),  (e), 
and  (f);  and  you  have  a  record  of  how  you 
determined  ttie  operating  limits. 
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table  15  TO  Subpart  FFFF.— Initial  Compliance  With  Emission  Limitations  and  Work  Practice  Standards  for 

Transfer  Operations— Continued 


For 


For  the  following  standard  *  *  * 


d.  Route  emissions  through  a  closed-vent 
system  to  a  control  device  specified  in 
§63.2455(0- 


You  have  demonstrated  initial  compliance  if 


You  document  in  your  notification  of  compli- 
ance status  that  you  route  emissions  to  a 
devk%  specified  in  §  63.2455(f). 


As  required  in  §§  63.2465(a).  (b).  and  (c).  63.2470(a).  63.2480(a).  and  63.2505(b)(5).  you  must  demonstrate  initial 
compliance  with  each  emission  limitation  that  applies  to  your  halogenated  vent  streams  controlled  with  a  combustion 
device  as  specified  in  the  following  table: 

Table  16  to  Subpart  FFFF.— Initial  Compliance  With  Emission  Limitations  for  Halogenated  Vent  Streams  . 

Controlled  With  a  Combustion  Device 


For  each  * 


1.  Halogenated  vent  stream  from  a  continuous 
process  vent. 


For  the  following  standard  *  *  * 


a.  Use  a  halogen  reduction  device  after  the 
combustion  devk:e  to  reduce  emissions  of 
hydrogen  halides  and  halogen,  or 


2.  Halogenated  vent  stream  from  a  batch  proc- 
ess vent,  waste  management  unit,  or  transfer 
operation. 


b.  Use  a  halogen  reduction  device  before  the 
combustion  device  to  reduce  the  halogen 
atom  mass  emission  rate  to  <0.45  kg/hr. 


You  have  demonstrated  initial  compliance  if 


a.  Use  a  halogen  reduction  device  after  the 
combustion  device  to  reduce  emissions  of 
hydrogen  halides  and  halogen,  or 


b.  Use  a  halogen  reduction  device  before  ttie 
combustion  device  to  reduce  the  halogen 
atom  mass  emission  rate  to  <20  ppmv. 


You  conduct  a  performance  test  according  to 
the  procedures  specified  in  §63.997;  and 
the  performance  test  shows  the  hydrogen 
halide  and  halogen  emissions  are  reduced 
by  at  least  99  percent  by  weight  or  to  less 
than  0.45  kg/hr;  and  you  establish  operating 
limits  for  the  halogen  reduction  device  dur- 
ing the  performance  test  in  accordance  with 
§  63.2470(e)  or  (f);  and  you  have  a  record 
of  how  you  determine  the  operating  limits. 

You  detennine  the  halogen  atom  mass  emis- 
sion rate  prior  to  the  combustion  device  to 
t>e  <0.45  kg/hr  based  on  an  engineering  as- 
sessment or  performance  test  conducted  in 
accordance  with  the  requirements  specified 
in  §  63.2462(b)(1);  and  you  establish  oper- 
ating limits  for  the  halogen  reduction  device 
during  the  engineering  assessment  or  per- 
formance test  in  accordance  with 
§  63.2470(d),  (e),  or  (f);  and  you  have  a 
record  of  how  you  determined  the  operating 
limit  for  the  halogen  reduction  device. 

You  conduct  a  performance  test  according  to 
the  procedures  specified  in  §63.997;  and 
the  performance  test  shows  the  hydrogen 
halide  and  halogen  emisswns  are  reduced 
by  at  least  95  percent  by  weight  or  to  less 
than  20  ppmv;  and  you  establish  operating 
limits  for  the  halogen  reduction  device  dur- 
ing the  performance  test  in  accordance  with 
§  63.2470(e)  or  (f);  and  you  have  a  record 
of  how  you  determine  the  operating  limits. 

You  determine  the  halogen  atom  mass  emis- 
sion rate  prior  to  the  combustion  device  to 
be  ^0  ppmv  based  on  an  engineering  as- 
sessment or  perfomnance  test  in  accord- 
ance with  § 63.2462(b)(2);  and  you  estab- 
lish operating  limits  for  the  halogen  reduc- 
tion device  during  the  engineering  assess- 
ment or  performance  test  analysis  in  ac- 
cordance with  §  63.2470(d),  (e),  or  (f);  and 
you  have  a  record  of  how  you  determined 
the  operating  limit  for  tfie  halogen  reduction 
device. 


J 


As  required  in  §§  63.2490(a)  and  63.2525(c).  you  must  demonstrate  continuous  compUance  with  each  emission  limita- 
lon  that  applies  to  you  as  specified  in  the  following  table: 
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Table  17  to  Subpart  FFFF.— Continuous  Compuance  With  Emission  Limits 


For  *  *  * 


1.   Each  vent  stream  controlled  with  a  con- 
denser. 


2.  Batcti  process  vents  within  processes  with 
uncontrolled  total  HAP  emissions:  <1 0,000  \b/ 
yr  at  an  existing  source;  or  <3,000  llvVf  a'  a 
new  or  reconstructed  source. 


For  the  following  emission  limit  *  *  * 


Percent    reduction,    outlet   coricentration, 
THE  limit. 


or 


Maintain  the  emissions  below  the  applicable 
annual  mass  emission  limits. 


You  must  denrranstrate  continuous  compliance 
by  *  *  * 


Collecting  the  condenser  outlet  temperature 
data  according  to  §  63.2475(b);  and  reduc- 
ing condenser  outlet  temperature  data  to 
daily  or  block  averages  according  to  cal- 
culations in  §  63.2475(b);  and  maintaining 
the  dally  or  block  average  condenser  outlet 
temperature  no  higher  than  the  level  estab- 
lished during  the  initial  performance  test  or 
design  evaluation. 

Cak:ulate  daily  a  365-day  rolling  summation  of 
HAP  emisskxis. 


As  required  in  §§ 63.2490(a).  63.2505(c)(l)(iv)(B).  and  63.2525(c),  you  must  demonstrate  conUnuous  compliance  with 
each  operating  limit  that  applies  to  you  as  specified  in  the  following  table: 

Table  18  to  Subpart  FFFF.— Continuous  Compliance  With  Operating  Limits 


For*  *  * 


1 .  Each  thermal  incinerator  that  Is  used  to  con- 
trol an  emission  stream  subject  to  an  emis- 
skxi  limitatkw  and  that  has  Inlet  HAP  emis- 
skjns  ^1  ton/yr. 


2.  Each  catalytk:  incinerator  tfKit  is  used  to  con- 
trol an  emission  stream  subject  to  an  emis- 
skxi  limitation  and  that  has  inlet  HAP  emis- 
sions >1  tori/yr. 


3.  Each  boiler  or  process  heater  ttiat  is  used  to 
control  an  emission  stream  that  is  subject  to 

.an  emission  fimitation,  that  has  inlet  HAP 
emissk)ns  >1  ton/yr,  and  for  whk:h  the  vent 
streams  are  not  introduced  with  the  primary 
fuel  or  the  design  heat  input  capacity  is  <44 
MW. 


4.  Each  regenerative  cartx>n  adsortwr  ttiat  has 
inlet  emlssk>n  streams  containing  >1  ton/yr  of 
HAP. 


For  the  following  operating  limit  *  *  * 


Temperature  of  gases  exiting  the  combustion 
chamber. 


Temperature  of  the  gas  stream  immediately 
before  the  catalyst  bed  and,  if  applicable, 
tfie  temperature  difference  across  tfie  cata- 
lyst bed. 


You  must  demonstrate  continuous  compliance 
by*  *  * 


Temperature  of  the  gases  exiting  ttie  combus- 
tk>n  chamber. 


The  regeneratk>n  frequency,  temperature  to 
whKh  the  bed  is  heated  during  regenera- 
tkxi,  temperature  to  which  the  bed  is  cooled 
within  15  minutes  of  the  completion  of  the 
cooling  phase,  and  the  regef>eratkxi  stream 
ftow  rate. 


Collecting  ttie  temperature  data  according  to 
§  63.2475(b);  and  reducing  the  temperature 
data  to  daily  or  bkx;k  averages  according  to 
calculatk>ns  in  §  63.2475(b);  and  maintain- 
ing the  daily  or  block  average  temperature 
of  gases  exiting  the  combustion  chamt)er 
no  lower  than  the  value  established  during 
the  initial  performance  test  or  design  eval- 
uation. 

Collecting  the  temperature  data  according  to 
§  63.2475(b);  and  reducing  the  inlet  tem- 
perature data  to  daily  or  bk>ck  average  ac- 
cording to  cateulations  in  § 63.2475(b);  and 
maintaining  the  daily  or  block  average  tem- 
perature of  the  gas  stream  immediately  be- 
fore the  catalyst  bed  no  lower  than  the 
value  established  during  \he  initial  perform- 
ance test  or  design  evaluation;  and  if  appli- 
cable, maintaining  the  quarterly  reading  of 
tfie  temperature  difference  across  the  cata- 
lyst bed  no  lower  than  90  percent  of  the 
value  established  during  the  initial  compli- 
ance determinatk>n. 

Collecting  ttie  temperature  data  according  to 
§  63.2475(b);  and  reducing  the  temperature 
data  to  daily  or  block  averages  according  to 
cak:ulatk>ns  in  §  63.2475(b);  and  maintain- 
ing the  daily  or  block  average  temperature 
of  the  gas  stream  exiting  the  combustion 
chamber  no  lower  than  the  value  estab- 
lished during  the  initial  performance  test  or 
design  evaluation. 

Collecting  the  data  for  each  regeneratkm 
cycle;  and  conducting  inspections,  compli- 
ance checks,  and  calibratk)ns  according  to 
§  63.2475(b)(4);  and  for  each  regeneration 
cycle,  maintaining  the  regeneration  tem- 
perature to  whk:h  the  bed  is  heated  during 
regeneration,  temperature  to  which  the  bed 
is  cooled  within  15  minutes  of  the  comple- 
tk>n  of  the  cooling  phase,  and  the  regenera- 
tk>n  stream  flow  rate  within  tfie  operating 
levels  established  during  tfie  initial  perform- 
ance test  or  design  evaluation. 
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Table  18  to  Subpart  FFFF.— Continuous  Compliance  With  Operating  Umits— Continued 


For* 


5.  Each  water  scmbber  with  inlet  HAP  emis- 
sions >1  ton/yr. 


For  the  following  operating  limit  *  *  * 


You  must  demonstrate  continuous  compliance 
by  *  *  * 


Scrubt)er  liquid  flow  rate  or  pressure  drop 


6.  Each  caustic  scrubber  with  inlet  HAP  emis- 
sions >1  ton/yr. 


Scrubber  liquid  flow  rate  or  pressure  drop  and 
pH  of  the  scrubber  effluent. 


7.  Each  control  device  with  inlet  HAP  emissions 
<1  ton/yr  for  which  you  received  approval  to 
comply  with  operating  limits  different  1rom 
those  described  in  entries  (a)  through  (f)  of 
this  table. 

8.  Each  design  steam  stripper  


As  identified  in  your  precompliance  report 


Steam-to-wastewater  ratio,  wastewater  tem- 
perature, and  wastewater  loading. 


9.    Each   nonbiologrcal   treatment   wastewater 
treatment  unit,  except  a  design  steam  strip- 
iper. 


r 


Each  biological  treatment  unit 


Parameters  as  approved  by  permitting  author- 
ity. 

TSS,  BOD,  and  the  biomass  concentration  .... 


Collecting  the  scmbber  liquid  flow  rate  or 
pressure  drop  data  according  to 
§  63.2475(b);  and  reducing  the  flow  rate  or 
pressure  drop  data  to  daily  or  block  aver- 
ages according  to  §  63.2475(b);  and  main- 
taining the  daily  or  block  average  water 
scrubber  flow  rate  or  pressure  drop  no 
lower  than  the  value  established  during  the 
initial  performance  test  or  design  evalua- 
tion. 

Collecting  the  scrubber  liquid  flow  rate  or 
pressure  drop  data  according  to 
§  63.2475(b);  and  collecting  the  scrubber  ef- 
fluent pH  data  according  to  § 63.2475(b); 
and  reducing  the  scrubber  liquid  flow  rate 
or  pressure  drop  data  to  daily  or  block  aver- 
ages according  to  calculations  in 
§ 63.2475(b);  and  reducing  the  scrubber  ef- 
fluent pH  data  to  daily  or  block  averages 
according  to  the  calculations  in 
§  63.2475(b);  and  maintaining  the  daily  or 
block  average  scrubber  liquid  flow  rate  or 
pressure  drop,  and  the  daily  or  block  aver- 
age scrubber  effluent  pH,  no  lower  than  the 
values  established  during  the  initial  per- 
formance test  or  design  evaluation. 

Following  the  procedures  in  your  approved 
precompliance  report  to  verify  on  a  daily  or 
block  basis  that  the  control  device  is  oper- 
ating property. 

Collecting  the  steam  mass  flow  rate,  waste- 
water flow  rate,  and  wastewater  (or  column 
operating)  temperature  data  according  to 
§  63.2475(b);  and  reducing  the  data  to  daily 
or  block  averages  according  to 
§ 63.2475(b);  and  maintaining  the  steam-to- 
wastewater  ratio  >0.04  kg/liter,  the  waste- 
water temperature  (or  column  operating 
temperature)  >95°C,  and  the  wastewater 
loading  <67,100  liters  per  hour  per  square 
meter. 

Collecting  and  reducing  data  as  specified  by 
the  permitting  authority  and  maintaining  pa- 
rameter levels  within  the  limits  approved  by 
the  permitting  authority. 

Collecting  the  data  at  the  frequency  approved 
by  the  permitting  authority  and  using  meth- 
ods approved  by  the  permitting  authority; 
and  maintaining  the  TSS,  BOD,  and  bio- 
mass concentration  within  levels  approved 
by  the  permitting  authority. 


As  required  in  §§  63.2490(a).  63.2505(c)(4).  and  63.2525(c).  you  must  demonstrate  continuous  compliance  with  each 
work  practice  standard  that  apphes  to  you  as  specified  in  the  following  table: 

TABLE  19  TO  Subpart  FFFF.— Continuous  Compliance  With  Work  Practice  Standards 


For  the  following  work  practice  standard  *  *  * 


.  Install  a  floating  roof  on  a  storage  tank 


You  must  demonstrate  continuous  compliance  by  * 


Conducting  the  inspections  in  §63. 1063(d)  at  the  frequency  specified 
in  §63. 1063(c);  and  repairing  any  failures  detected  during  the  in- 
spection as  specified  in  §  63.1063(e);  and  maintaining  records  of  in- 
spections, repairs,  floating  roof  landings,  and  vessel  dimensions  and 
capacity  as  specified  in  §63.1065. 
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Table  19  to  Subpart  FFFF.— Co^fnNUOUs  Compliance  With  Work  Practice  Standards— Continued 


For  the  foHowing  work  practice  standard 


2.  Install  emission  suppression  equipment  for  waste  management  units 
as  specified  in  §§63.133  through  63.137. 


You  must  demonstrate  continuous  compliance  l)y 


3.  Implement  the  LDAR  requirements  in  §§63.1025  through  63.1037 


4.  Vent  transfer  operation  emissions  back  to  the  process  or  originating 
vessel. 


5.  Controlling  emissions  with  a  flare 


6.  Controlling  emissions  with  a  nonregenerative  cartxxi  adsorber 


7.  Inspect  and  repair  heat  exchange  systems 


8.  Cover  Hquid  streams  in  open  systems  within  an  MCPU 

9.  Inspect  closed-vent  systems  

10.  Monitor  bypass  \ines  in  closed-vent  systems  


1 1 .  Develop  and  implement  maintenance  wastewater  plan 


12.  Vapor  balancing  for  storage  tanks 


13.  Conduct  annual  catalyst  test  for  catalytk:  Incinerators 


Conducting  semi-annual  visual  inspections  of  each  fixed  roof,  cover, 
and  enctosure  for  visible,  audible,  or  olfactory  indications  of  leaks  as 
specified  in  §§63.133  through  63.137;  and  conducting  inspections, 
repairing  failures,  and  documenting  delay  or  repair  for  each  fixed 
roof,  cover,  and  enctosure  as  specified  in  §§63.133  through  63.137 
maintain  records  of  failures  and  corrective  actions;  and  for  each 
ftoating  roof  installed  on  a  wastewater  tank,  conducting  inspections, 
repairing  failures,  and  maintaining  records  as  specified  in  entry  1 .  of 
this  table  for  storage  tanks. 

Performing  tt>e  required  nronitoring  on  tt)e  required  schedule,  repairing 
teaks  within  the  specified  time  period  according  to  §§63.1025 
through  63.1037;  and  keeping  records  according  to  §63. 1038(b). 

Conducting  annual  inspections,  repairing  leaks,  and  recording  results  in 
accordance  with  the  requirements  for  closed-vent  systems  in  entries 
(i)  and  (j)  of  this  table. 

Continuously  monitoring  for  the  presence  of  pitot  flame  as  specified  in 
§  63.987(c)  and  keeping  records  of  the  monitoring  results  as  speci- 
fied in  §63.998(a)(1)(ii)  and  (iii). 

Monitoring  the  operating  time  during  which  the  carbon  adsorber  is 
used;  and  replacing  the  cannister  within  the  time  interval  established 
during  the  initial  compliance  demonstration. 

Monitoring  for  HAP  compounds,  other  substances,  or  surrogate  indka- 
tors  at  the  frequency  specified  in  §63. 104(b)  or  (c),  repairing  leaks 
within  the  time  period  specified  in  §63. 104(d)(1).  confimning  that  the 
repair  is  successful  as  specified  in  §63. 104(d)(2),  following  the  pro- 
cedures in  §63  104(e)  if  you  implement  delay  of  repair,  and  record- 
ing the  results  of  inspections  and  repair  according  to  §63. 104(f)(1). 

Complying  with  entry  2.  of  this  table. 

Conducting  tfie  inspections  and  maintaining  records  according  to 
§  63.983(b)  and  (c)  and  repairing  leaks  according  to  §  63.983(d). 

If  using  a  ftow  indkator,  ensuring  that  flow  indicator  readings  are  taken 
at  least  once  every  1 5  minutes,  maintaining  hourty  records  of  wheth- 
er tfie  flow  indk^tor  was  operating  and  whether  a  diversion  was  de- 
tected at  any  time  during  the  hour,  recording  all  periods  when  the 
vent  stream  is  diverted  from  the  control  stream  or  the  flow  indwator 
Is  not  operating;  or  if  you  secure  the  bypass  line  valve  in  ttie  ctosed- 
positk>n,  maintain  a  record  that  the  monthly  visual  inspectton  of  tfie 
seal  or  ctosure  mechanism  has  t)een  done;  and  recording  ttie  occur- 
rence of  all  periods  when  the  seal  mechanism  is  broken,  the  bypass 
line  valve  position  has  changed,  or  the  key  for  a  lock-and-key  type 
lock  has  been  checked  .out. 

Implementing  the  procedures  in  ttie  plan  for  each  wastewater  stream 
according  to  §63. 105(d),  modifying  and  updating  the  procedures  as 
needed  according  to  §63. 105(c),  and  maintaining  records  of  the  plan 
and  updates  according  to  §63. 105(e). 

Operating  and  monitoring  the  vapor  balancing  system  as  specified  in 
§63. 1253(f)(1)  through  (5),  maintaining  a  record  of  DOT  certificatkxis 
required  by  §63. 1253(f)(2),  and  maintaining  a  reconJ  of  the  pressure 
relief  vent  setting  that  shows  It  Is  >2.5  psig;  and  if  you  are  the  owner 
or  operator  of  a  retoading  or  cleaning  facility,  controlling  emisstons 
from  retoading  or  cleaning  as  specified  in  §63. 1253(f)(6)  and  (7). 

Conducting  a  catalyst  test  once  per  year  that  shows  the  activity  of  the 
carbon  is  acceptable. 


As  required  in  §  63.2520(a)  and  (b).  you  must  submit  each  report  that  applies  to  you  on  the  schedule  shown  in 
the  following  table: 

Table  20  to  Subpart  FFFF.— Requirements  for  Reports 


You  must  submit  a(n) 

The  report  must  contain  *  *  * 

You  must  submit  the  report  *  *  * 

1.  Precompliance  report 

2  Comoiiance  reoort 

The  informatton  specified  in  §63  2520(c);  and 
if  you  comply  with  the  pollution  preventton 
standard,  the  demonstratton  summary  spec- 
ified in  §63.2495(0. 

The  informatton  specified  in  §  63.2520(d)  

At  least  6  months  prior  to  the  compliance 
date;  or  for  new  sources,  with  the  appltoa- 
tton  for  approval  of  constructton  or  recon- 
structton. 

Semiannually  according  to  the  requirements 

in  §  63.2520(b). 
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Table  20  to  Subpart  FFFF.— Requirements  for  Reports— Continueid 


You  must  submit  a(n) 


Immediate  startup,  shutdown,  and  malfunc- 
tion report  if  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period  that  is 
not  consistent  with  your  startup,  shutdown, 
and  malfunction  plan. 


The  report  must  contain  * 


a.  Actions  taken  for  the  event,  and 


b.  The  information  in  §63.10(d)(5)(ii) 


You  must  submit  flie  report  * 


By  fax  or  telephone  within  2  wortang  days 
after  starting  actions  inconsistent  with  the 
plan. 


By  letter  within  7  worthing  days  after  ttie  end 
of  the  event  unless  you  have  made  alter- 
native an-angements  with  the  permitting  au- 
thority (§63.10(d)(5)(ii)). 


As  specified  in  §63.2540,  the  parts  of  the  General  Provisions  that  apply  to  you  are  shown  in  the  following  table: 
•  ABLE  21  TO  SUBPART  FFFF.— APPLICABILITY  OF  GENERAL  PROVISIONS  (SUBPART  A)  TO  SUBPART  FFFF  OF  PART  63 


Citation 


§63.1 


§63.2 
§63.3 

§63.4 


§63.5 

§  63.6(a) 


§63.6(b)(1H4) 


Subject 


Applicability 


Definitions 

Units  and  Abbreviations 


Prohibited  Activities 


Construction/Reconstruction 
Applicability  


Compliance  Dates  for  New  and 
Reconstnx:ted  sources. 


§  63.6(b)(5) 


§  63.6(b)(6) 
§  63.6(b)(7) 


§63.6(C)(1H2) 


V 


Notification 


(Reserved] 

Compliance  Dates  for  New  and 

Reconstructed    Area    Sources 

That  Become  Major. 


Compliance    Dates    for    Existing 
Sources. 


§63.6(c)(3H4) 
§63.6{c)(5)  


§63.6(d)  

§63.6(e)(1H2) 


[Reserved] 

Compliance    Dates   for    Existing 

Area    Sources    That    Become 

Major. 


[Reserved] 

Operation  &  Maintenance 


Brief  description 


Explanation 


Initial  applicability  determination; 
Applicability  after  Standard  es- 
tablished; Pennit  requirements; 
extensions,  notifications. 

Definitions  for  part  63  standards  .. 

Units  and  abbreviations  for  part 
63  standards. 

Prohibited  activities;  compliance 
date;  Circumvention,  sever- 
ability. 

Applicability;  Appltoatlons;  Ap- 
provals. 

General  Provisions  apply  unless 
compliance  extension;  General 
Provisions  apply  to.  area 
sources  that  become  major. 

Standards  apply  at  effective  date; 
3  years  after  effective  date; 
upon  startup;  10  years  after 
construction  or  reconstructkjn 
commences  for  section  1 12(f). 

Must  notify  if  commenced  con- 
struction or  reconstruction  after 
proposal. 

Area  sources  that  become  major 
must  comply  with  major  source 
standards  immediately  upon 
becoming  major,  regardless  of 
whether  required  to  comply 
when  they  were  an  area  source. 

Comply  according  to  date  in  sub- 
part, which  must  be  no  later 
than  3  years  after  effective 
date;  For  section  112(f)  stand- 
ards, comply  within  90  days  of 
effective  date  unless  compli- 
ance extension. 

Area  sources  that  become  major 
must  comply  with  major  source 
standards  by  date  Indicated  In 
subpart  or  by  equivalent  time 
period  (for  example,  3  years). 

Operate  to  minimize  emissions  at 
all  times;  Correct  malfunctions 
as  soon  as  practicable;  Oper- 
ation and  maintenance  require- 
ments Independently  enforce- 
able; infonmation  Administrator 
will  use  to  detennine  if  oper- 
ation and  maintenance  require- 
ments were  met. 


Yes. 


Yes. 
Yes. 

Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


V 
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Table  21  to  Subpart  FFFF.— Applicability  of  General  Provisions  (Subpart  A)  to  Subpart  FFFF  of  Part  63— 

Continued 


Citation 


§63.6(e)(3)  

§63.6{fK1)  

§63.6(f)(2H3) . 

§63.6(g)(1H3) 
§63.6<h)  

§63.6(i)(1H14) 

§63.6(i) 

§63.7(a){1H2) 


§  63.7(a)(3) 

§  63.7(b)(1) 
§  63.7(b)(2) 

§  63.7(c)  ... 


Subject 


Startup.  Shutdown,  and  Malfunc- 
tion Plan  (SSMP). 

Compliance  Except  During  SSM 


Methods  for  Detennining  Compli- 
ance. 


Altemative  Standard 


OpacityA/isible     Emission     (VE) 
Standards. 


Compliance  Extension 


Presidential  Compliance  Exemp- 
tion. 

Performance  Test  Dates 


§  63.7(d)  .... 
§  63.7(e)(1) 


§  63.7(e)(2) 


§  63.7(e)(3) 


Section  114  Authority 

Notification  of  Performance  Test 
Notification  of  Rescheduling  

Quality  Assurance/Test  Plan 


Brief  description 


Testing  Facilities  

Conditions   for   Conducting    Per- 
formance Tests. 


Conditions   for   Conducting   Per- 
formance Tests. 


Test  Run  Duration 


§63.7(1) 


Alternative  Test  Method 


Requirement  for  SSM  and  start- 
up, shutdown,  malfunction  plan; 
Content  of  SSMP. 

You  must  comply  with  emission 
standards  at  all  times  except 
during  SSM. 

Compliance  based  on  perform- 
ance test,  operation  and  main- 
tenance plans,  records,  inspec- 
tion. 

Procedures  for  getting  an  alter- 
native standard. 

Requirements  for  opacity  and 
visible  emission  limits. 


Procedures  and  criteria  for  Ad- 
ministrator to  grant  compliance 
extension. 

President  may  exempt  source 
category  from  requirement  to 
comply  with  rule. 

Dates  for  Conducting  Initial  Per- 
fomiance  Testing  and  Other 
Compliance  Demonstrations; 
must  conduct  180  days  after 
first  sut)ject  to  rule. 


Administrator  may  require  a  per- 
formance test  under  CAA  Sec- 
tion 114  at  any  time. 

Must  notify  Administrator  60  days 
before  the  test. 

If  rescheduling  a  performance 
test  is  necessary,  must  notify 
Administrator  5  days  before 
scheduled  date  of  rescheduled 
date. 

Requirement  to  submit  site-spe- 
cific test  plan  60  days  before 
the  test  or  on  date  Adminis- 
trator agrees  with;  Test  plan 
approval  procedures;  Perform- 
ance audit  requirements;  Inter- 
nal and  Extemal  QA  proce- 
dures for  testing. 

Requirements  for  testing  facilities 

Performance  tests  must  be  con- 
ducted under  representative 
conditions;  cannot  conduct  per- 
formance tests  during  SSM;  not 
a  violation  to  exceed  standard 
during  SSM. 

Must  conduct  according  to  rule 
and  EPA  test  methods  unless 
Administrator  approves  alter- 
native. 

Must  have  three  test  runs  of  at 
least  1  hour  each;  Compliance 
is  based  on  arithmetic  mean  of 
three  runs;  Conditions  when 
data  from  an  additional  test  run 
can  be  used. 

Procedures  by  which  Adminis- 
trator can  grant  approval  to  use 
an  altemative  test  method. 


Explanation 


Yes. 


Yes. 


Yes. 


Yes. 

Only  for  flares  for  which  Method 
22  observations  are  required  as 
part  of  a  flare  compliance  as- 
sessment. 

Yes. 


Yes. 


Yes,  except  that  §  63.2465(a) 
specifies  that  you  must  conduct 
initial  compliance  demonstra- 
tions before  the  compliance 
date  tor  existing  sources  in  op- 
eration before  the  effective 
date. 

Yes. 


Yes. 
Yes. 


Yes,  except  the  test  plan  must  Ije 
submitted  with  the  notification 
of  the  performance  test  if  the 
control  device  controls  batch 
process  vents. 


Yes. 

Yes.  except  that  performance 
tests  for  batch  process  vents 
must  be  conducted  .under 
worst-case  conditions  as  speci- 
fied in  §63.2470  and  Table  11 
to  this  sut>part. 

Yes. 


Yes. 


Yes. 
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Continued 


Citation 


§  63.7(g) 


§  63.7(h)  

§63.8(a)(1)  

§  63.8(a)(2)  

§  63.8(a)(3)  

§p.8(a)(4) 

§63.8(b)(1)  

§e3.8(b)(2H3) 


§63.8(0(1)  ... 
§63.8(c)(1)(i) 


§  63.8(0(1  )(ii) 
63.8(c)(1)(iii) 


§63.8(0(2H3) 


§63.8(0(4)  

I 

§63.8(0(4)(iHii) 


Subject 


Performance  Test  Data  Analysis 


Brief  description 


Waiver  of  Tests 

Applicability    of    Monitoring    Re- 
quirements. 
Performance  Specifications  

[Reserved]. 

Monitoring  with  Flares 


Monitoring 


Multiple    Effluents    and    Multiple 
Monitoring  Systems. 


Monitoring  System  Operation  and 
Maintenance. 

Routine  and  Predictat>le  SSM 


SSM  not  in  SSMP 


Compliance  with  Operation  and 
Maintenance  Requirements. 


Monitoring  System  Installation 


CMS  Requirements 


Explanation 


Must  include,  raw  data  in  perform- 
arv:e  test  report;  Must  submit 
performance  test  data  60  days 
after  end  of  test  with  the  Notifi- 
cation of  Compliance  Status; 
Keep  data  for  5  years. 

Procedures  for  Administrator  to 
waive  performance  test. 

Subject  to  all  monitoring  require- 
ments in  standard. 

Performance  Specifications  in  ap- 
pendix B  of  part  60  apply. 

Unless  your  rule  says  othenwise, 
the  requirements  for  flares  in 
§63.11  apply. 

Must  conduct  monitoring  accord- 
ing to  standard  unless  Adminis- 
trator approves  altemative. 

Specific  requirements  for  Install- 
ing monitoring  systems;  Must 
install  on  each  effluent  before  it 
is  combined  and  tjefore  it  is  re- 
leased to  the  atmosphere  un- 
less Administrator  approves 
otherwise;  If  more  than  one 
monitoring  system  on  an  emis- 
sion point,  must  report  all  moni- 
toring system  results,  unless 
one  nrronitoring  system  is  a 
backup. 

Maintain  monitoring  system  in  a 
manner  consistent  with  good 
air  pollution  control  practices. 

Follow  the  SSM  plan  for  routine 
repairs;  keep  parts  for  routine 
repairs  readily  available;  report- 
ing requirements  for  SSM  when 
action  is  described  in  SSM  plan. 

Reporting  requirements  for  SSM 
when  action  is  not  described  in 
SSM  plan. 

How  Administrator  determines  if 
source  complying  with  oper- 
ation and  maintenance  require- 
ments; Review  of  source  oper- 
ation and  maintenance  proce- 
dures, records,  Manufacturer's 
instmctions,  recommendations, 
and  inspection  of  monitoring 
system. 

Must  install  to  get  representative 
emission  and  paranr)eter  meas- 
urements; Must  verify  oper- 
ational status  before  or  at  per- 
formance test. 

CMS  must  be  operating  except 
during  breakdown,  out-of-con- 
trol,  repair,  maintenance,  and 
high-level  calibration  drifts. 

COMS  must  have  a  minimum  of 
one  cycle  of  sampling  and 
analysis  for  each  successive 
10-second  period  and  or^e 
cycle  of  data  recording  for  each 
successive  6-minute  period; 
OEMS  must  have  a  minimum 
of  one  cycle  of  operation  for 
each  successive  15-minute  pe- 
riod. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


No.  CMS  requirements  are  speci- 
fied in  §63.24a5. 


Only  for  the  altemative  standard, 
but  §63.8(c)(4)(i)  does  not 
apply  because  the  altemative 
standard  does  not  require 
COMS. 
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Continued 


Citation 

§63.8<c)(5)  

§63.8(0(6)  

§63.8(C)(7H8)  

§63.8(d)  


§  63.8(e) 


§  63.8(0(1  H5) 

§  63.8(f)(6)  

§63.8(g)(1H4) 


§  63.8(g)(5)  

§63.9(3)  

§63.9(b)(1H5) 


§  63.9(c) 
§  63.9(d) 

§  63.9(e) 
§  63.9(f) 

§63.9(9) 


Subject 
COMS  Minimum  Procedures 
CMS  Requirements 

CMS  Requirements 

CMS  Quality  Control  


CMS  Perfomiance  Evaluation 


Altemative  Monitoring  Method 


Alternative  to  Relative  Accuracy 
Test. 


Data  Reduction 


Data  Reduction  

Notification  Requirements 
Initial  Notifications  


Request  for  Compliar>ce  Exten- 
sion. 

Notification  of  Special  Compli- 
arx^e  Requirements  for  New 
Source. 

Notification  of  PerformarKe  Test 
Notification  of  VE/Opacity  Test  .... 

Additional  Notifications  When 
Using  CMS. 


Brief  description 


COMS  minimum  procedures 


Zero  and  High  level  calibration 
check  requirenrients;  Out-of- 
control  periods. 

Out-of-Control  period,  including 
reporting. 

Requirements  for  CMS  quality 
control,  including  calibration, 
etc.;  Must  keep  quality  control 
plan  on  record  for  5  years. 
Keep  okJ  versions  for  5  years 
after  revisions. 

Notifk:atk>n,  performance  evalua- 
tron  test  plan,  reports. 


Procedures  for  Administrator  to 
approve  altemative  monitoring. 

Procedures  for  Administrator  to 
approve  altemative  relative  ac- 
curacy tests  for  CEMS. 

COMS  6-minute  averages  cal- 
culated over  at  least  "36  evenly 
spaced  data  points;  CEMS  1- 
hour  averages  computed  over 
at  least  4  equally  spaced  data 
points. 


Data  tt)at  can't  be  used  in  com- 
puting averages  for  CEMS  and 
COMS. 

Apptk»bility  and  State  Delegation 

Submit  notification  120  days  after 
effective  date;  Notification  of  in- 
tent to  construct/reconstruct; 
Notifk:atk>n  of  commencement 
of  construct/reconstruct;  Notifi- 
catkxi  of  startup;  Contents  of 
each  notifk:atkxi. 

Can  request  if  cannot  comply  by 
date  or  if  installed  BACT/LAER. 

For  sources  that  commence  con- 
struction between  proposal  and 
promulgatk>n  and  want  to  com- 
ply 3  years  after  effective  date. 

t^tify  Administrator  60  days  prior 

Notify  Administrator  30  days  prior 

NotifKatkKi  of  performance  eval- 
uation; Notificatk)n  using 
COMS  data;  Notifk»tk>n  that 
exceeded  criterion  for  relative 
accuracy. 


Explanation 


No.  This  subpart  FFFF  does  not 
contain  opacity  or  VE  limits. 

Only  for  the  altemative  standard 
in  §63.2505. 

No,    except    for    the    altemative 

standard  in  §  63.2505. 
Only  for  the  altemative  standard 

in  §63.2505.  ^ 


Only  for  the  altemative  standard 
in  §63.2505,  but  §63.8(e)(5)(ii) 
does  not  apply  because  the  al- 
ternative standard  does  not  re- 
quire COMS.  For  existing 
sources,  the  performance  eval- 
uation must  be  completed  prior 
to  the  compliance  date,  and  the 
results  must  be  included  in  the 
notifKation  of  compliance  sta- 
tus. 

Yes,  except  you  may  also  request 
approval  using  the 

precompliance  report. 

Only  for  the  altemative  standard 
in  §63.2505. 

Only  for  ttie  altemative  standard 
in  §63.2505,  except  that  ttie  re- 
quirements for  COMS  do  not 
apply  t>ecause  subpart  FFFF 
has  no  opacity  or  VE  limits, 
and  §  63.8(g)(2)  does  not  apply 
because  data  reduction  require- 
ments are  specified  in 
§  63.2475(a)(5). 

No.  Data  reduction  procedures 
are  specified  in  §  63.2485(b). 

Yes. 
Yes. 


Yes. 
Yes. 


Yes. 

No.  Subpart  FFFF  does  not  corv 

tain  opacity  or  VE  limits. 
Only  for  the  altemative  standard 

in  §63.2505. 
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Continued 


Citation 


§63.9(h)(1H6) 


§63.9(1) 


Subject 


Notificatk>n  of  Compliance  Status 


§63.90)  ... 
§63. 10(a) 


163.1 


§63.10(b)(1) 


§63.10(b)(2)(iHiv) 


§63.10(b)(2)(vi).  (x).  and  (xi) 
§63.10(b)(2)(vii)-<ix)  


Adjustment   of   Submittal    Dead- 
lines. 

Change  in  Previous  Information  .. 

Recordkeeping/Reporting 


Brief  description 


Recordkeeping/Reporting 


Records  related  to  Startup,  Shut- 
down, and  Malfunction. 


CMS  Records 


Records 


V 


§63.10(b)(2)(xii)  

§63.10(b)(2)(xiii)  

§63.10(b)(2)(xiv)  

I 

§63.10(b)(3)  

§63.10(c)(1H6).(9H15) 

§63.10(c)(7H8) 

§63.10(d)(1)  

§63.10(d)(2)  

§63.10(d)(3)  

§63.10(d)(4)  

§63.10(d)(5)  


Records 
Records 

Records 

Records 
Records 

Records 


General  Reporting  Requirements 

Report  of  Perfonnance  Test  Re- 
sults. 

Reporting  Opacity  or  VE  Obser- 
vations. 

Progress  Reports  


Contents;  Due  60  days  after  end 
of  performance  test  or  other 
compliance  demonstration,  ex- 
cept for  opacity/VE,  whteh  are 
due  30  days  after.  When  to 
submit  to  Federal  vs.  State  au- 
thority. 


Startup.  Shutdown,  and  Malfunc- 
tkxi  Reports. 


Explanation 


Procedures  for  Administrator  to 
approve  change  in  when  notifi- 
cations must  be  submitted. 

Must  submit  within  15  days  after 
the  change. 

Applies  to  all,  unless  compliance 
extension;  When  to  submit  to 
Federal  vs.  State  authority; 
Procedures  for  owners  of  more 
than  1  source. 

General  Requirements;  Keep  all 
records  readily  available;  Keep 
for  5  years. 

Occurrence  of  each  of  operation 
(process  equipment);  Occur- 
rence of  each  malfunction  of  air 
pollution  equipment;  Mainte- 
nance on  air  pollution  control 
equipment;  Acttons  during  start- 
up, shutdown,  and  malfunction. 

Malfunctions,  inoperative,  out-of- 
control;  Calibration  checks;  Ad- 
justments, maintenance. 

Measurements  to  demonstrate 
compliance  with  emission  limi- 
tations; Performance  test,  per- 
fonnance evaluation,  and  visi- 
ble emission  observation  re- 
sults; Measurements  to  deter- 
mine conditions  of  performance 
tests  and  performance  evalua- 
tions. 

Records  when  under  waiver  

Records  when  using  altemative  to 
relative  accuracy  test. 

All  documentation  supporting  Ini- 
tial Notification  and  Notification 
of  Compliance  Status. 

Applicability  Determinations  

Additional  Records  for  CMS  

Records  of  excess  emissions  and 
parameter  monitoring 

exceedances  for  CMS  (now  de- 
fined as  deviations). 

Requirement  to  report 

When  to  submit  to  Federal  or 
State  authority. 

What  to  report  and  when  

Must  submit  progress  reports  on 
schedule  if  under  compliance 
extension. 

Contents  and  submisskw 


Yes,  except  subpart  FFFF  has  no 
opacity  or  VE  limits,  and 
§63.2515(6).  (1)  specifies  that 
the  Notification  of  Compliance 
Status  is  due  by  the  compli- 
ance date  for  parts  of  existing 
sources  in  operation  prior  to 
the  effective  date,  and 
§63.251 5(e).  (2)  specifies  that 
the  Notification  of  Compliance 
Status  is  due  within  240  days 
after  the  compliance  date  for  all 
other  affected  sources. 

Yes. 


Yes. 
Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 

Only  for  tfie  altemative  standard 

in  §63.2505. 
Yes. 


Yes. 

Only  for  tt>e  altemative  standard 

in  §63.2505. 
No.  Recordkeeping  requirements 

are  specified  in  §63.2525. 


Yes. 
Yes. 

No.  Subpart  FFFF  does  not  con- 
tain opacity  or  VE  limits. 
Yes. 


Yes. 
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Citation 
§63.10(e)(1H2) 

§63. 10(e)(3)  

§63.10(e)(3)(iHilO  ■••• 

§63.10(e)(3)(rvHv)  ... 


§63.10(e)(3)(ivHv) 


§63.10(e)(3)(vi)-(viii) 


§63.10(e)(4) 

§63.10(0  .... 

§63.11 

§63.12 

§63.13 

§63.14 

§63.15 


Subject 
Additional  CMS  Reports  .... 

Reports 

Reports  

Excess  Emissions  Reports 


Excess  Emissions  Reports 


Excess    Emissions    Report    and 
Summary  Report. 


Reporting  COMS  data 

Waiver  for  Recordkeeping/Report- 
ing. 

Flares  

Delegation  

Addresses  

Incorporation  by  Reference 

Availability  of  Information 


Brief  description 


Must  report  results  for  each  CEM 
on  a  unit;  Written  copy  of  per- 
formance evaluation;  3  copies 
of  COMS  performance  evalua- 
tion. 

Excess  Emission  Reports  

Scfiedule  for  reporting  excess 
emissions  and  parameter  mon- 
itor exceedance  (now  defined 
as  deviations). 

Requirement  to  revert  to  quarterly 
submission  if  ttiere  is  an  ex- 
cess emissions  and  parameter 
monitor  exceedance  (now  de- 
fined as  deviations);  Provision 
to  request  semiannual  reporting 
after  conrtpiiance  for  one  year, 
Sut>mit  report  by  30th  day  fol- 
lowing end  of  quarter  or  cal- 
endar half;  If  ttiere  has  not 
been  an  exceedance  or  excess 
emission  (now  defined  as  devi- 
ations), report  contents  is  a 
statement  tfiat  tt)ere  have  been 
rw  deviations. 

Must  submit  report  containing  all 
of  the  information  in 
§63.10(c)(5)-(13),  §63.8(c)(7)- 
(8). 

Requirements  for  reporting  ex- 
cess emissions  for  CMSs  (now 
called  deviations);  Requires  all 
of  the  information  in 
§63.10(c)(5)-(13).  §63.8(c)(7)- 

(8). 

Must  sutjmit  COMS  data  with  per- 
fomiance  test  data. 

Procedures  for  Administrator  to 
waive. 

Requirements  for  flares 

State  auttiority  to  enforce  stand- 
ards. 

Addresses  where  reports,  notifi- 
cations, and  requests  are  sent. 

Test  methods  incorporated  by  ref- 
erence. 

Public  and  confidential  informa- 
tion. 


Explanation 


Only  for  tfie  alternative  standard, 
but  §63.10(e)(2)(ii)  does  not 
apply  because  the  alternative 
standard  does  not  require 
COMS. 

No.  Reporting  requirements  are 
specified  in  §63.2520. 

No.  Reporting  requirements  are 
specified  in  §63.2520. 


No.   Reporting  requiremenfs  are 
specified  in  §63.2520. 


No.   Reporting  requirements  are 
specified  in  §63.2520. 


Ho.  Reporting  requirements  are 
specified  in  §63.2520. 


No.  Sut>part  FFFF  does  not  con- 
tain opacity  or  VE  limits. 
Yes. 

Yes. 
Yes. 

Yes. 

Yes. 

Yes. 


3.  Part  63  is  amended  by  adding 
subpart  HHHHH  to  read  as  follows: 

SubfMrt  HHHHH— National  Emission 
Standards  for  Hazardous  Air  Poiiutants 
for  Miscellaneous  Coating 
Manufacturing 

Sec. 

What  this  Subpart  Covers 

63.7980    What  is  the  purpose  of  this 

subpart? 
63.7985    Am  I  subject  to  the  requirements  in 

this  subpart? 
63.7990    What  parts  of  my  plant  does  this 

subpart  cover? 


63.7995    When  do  I  have  to  comply  with 
this  subpart? 

Emission  Limitations  and  Ylork  Practice 
Standards 

63.8000    What  emission  limitations  and 
work  practice  standards  must  I  meet? 

General  Compliance  Requirements 

63.8010    What  are  my  general  requirements 
for  complying  with  this  subpart? 

Testing  and  Initial  Compliance 
Requirements 

63.8015    How  do  I  determine  whether  vent 

streams  are  halogenated? 
63.8020    How  do  I  determine  which 

wastewater  streams  are  affected 

wastewater  streams? 


63.8025    By  what  date  must  I  conduct 

performance  tests  or  other  initial 

compliance  demonstrations? 
63.8030    What  performance  tests,  design 

evaluations,  and  other  procedures  must 

I  use? 
63.8035    What  are  my  monitoring 

installation,  operation,  and  maintenance 

requirements? 
63.8040    How  do  I  demonstrate  initial 

compliance  with  the  emission 

limitations  and  work  practice  standards? 

Continuous  Compliance  Requirements 

63.8045     How  do  I  monitor  and  collect  data 
to  demonstrate  continuous  compliance? 

63.8050    How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations  and  work  practice  standards? 
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Alternative  Means  of  Compliance 

63.8055    How  do  I  comply  with  the 

alternative  standard? 
63.8060    How  do  I  conduct  emissions 

averaging  for  process  vessels? 
63.8065     How  may  I  transfer  wastewater  to 

a  treatment  unit  that  I  do  not  own  or 

operate? 

Notifications,  Reports,  and  Records 

63.8070    What  notifications  must  I  submit 

and  when? 
63.8075    What  reports  must  I  submit  and 

when? 
63.8080    What  records  must  I  keep? 
63.8085    In  what  form  and  how  long  must  I 

keep  my  records? 

Other  Requirements  and  Information 

63.8090    What  compliance  options  do  I  have 

J    if  part  of  my  plant  is  subject  to  both  this 
subpart  and  another  subpart? 
.8095    What  parts  of  the  General 
Provisions  apply  to  me? 
63.8100    Who  implements  and  enforces  this 

I    subpart? 
6^.8105    What  definitions  apply  to  this 
subpart? 

Tables  to  Subpart  HHHHH  of  Part  63 

Table  1  to  Subpart  HHHHH— Emission 

Limitations  and  Work  Practice  Standardst 
for  Process  Vessels 

Table  2  to  Subpart  HHHHH— Emission 

Limitations  and  Work  Practice  Standards 
for  Wastewater  Streams,  Waste 
Management  Units,  and  Liquid  Streams 
in  Open  Systems  Within  the 
Miscellaneous  Coating  Manufacturing 
Operations 

Table  3  to  Subpart  HHHHH  of  Part  63— 
f   Emission  Limitations  and  Work  Practice 
'     Standards  for  Storage  Tanks 

Table  4  to  Subpart  HHHHH— Work  Practice 
1     Standards  for  Equipment  Leaks,  Ciosed- 
I .  Vent  Systems,  and  Heat  Exchange 
Systems    - 

Table  5  to  Subpart  HHHHH— Emission 

Limitations  and  Work  Practice  Standards 
for  Transfer  Operations 

Tbble  6  to  Subpart  HHHHH— Emission 
Limitations  for  Halogenated  Vent 
Streams  that  are  Controlled  with  a 
Combustion  Device 

Table  7  to  Subpart  HHHHH— Operating 
Limits  and  Work  Practice  Standards  for 
Control  Devices,  Recovery  Devices,  and 
Wastewater  Treatment  Units 

1  able  8  to  Subpart  HHHHH— Requirements 
for  Performance  Tests  ,    • 

Table  9  to  Subpart  HHHHH— Initial 

Compliance  With  Emission  Limitations 
and  Work  Practice  Standards  for  Process 
Vessels 

Table  10  to  Subpart  HHHHH— Initial 

Compliance  With  Emission  Limitations 
and  Work  Practice  Standards  for 
Wastewater  Streams,  Waste  Management 
Units,  and  Liquid  Streams  in  Open 
Systems  Within  Miscellaneous  Coating 
Manufacturing  Operations 

fable  11  to  Subpart  HHHHH— hiitial 

Compliance  With  Emission  Limitations 
and  Work  Practice  Standards  for  Storage 
Tanks 

•fable  12  to  Subpart  HHHHH— Initial 
Compliance  With  Work  Practice 


Standards  for  Equipment  Leaks,  Closed- 
Vent  Systems,  and  Heat  Exchange 

Systems 
Table  13  to  Subpart  HHHHH— IniUal 

Compliance  With  Emission  Limitations 

and  Work  Practice  Standards  for  Transfer 

Operations 
Table  14  to  Subpart  HHHHH— Initial 

Compliance  With  Emission  Limitations 

for  Halogenated  Vent  Streams  Controlled 

with  a  Combustion  Device 
Table  15  to  Subpart  HHHHH— Continuous 

Compliance  with  Emission  Limitations 
Table  16  to  Subpart  HHHHH— Continuous 

Compliance  with  Operating  Limits 
Table  17  to  Subpart  HHHHH— Continuous 

Compliance  with  Work  Practice 

Standards 
Table  18  to  Subpart  HHHHH— Requirements 

for  Reports 
Table  19  to  Subpart  HHHHH— Applicability 

of  General  Provisions  to  Subpart 

HHHHH 

Sut>part  HHHHH— National  Emission 
Standards  for  Hazardous  Air  Poiiutants 
for  Miscellaneous  Coating 
Manufacturing 

What  This  Subpart  Covers 

§63.7980    What  Is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  miscellaneous 
coating  manufacturing.  This  subpart 
.  also  establishes  requirements  to 
demonstrate  initial  and  continuous  . 
compliance  with  the  emission 
limitations  and  work  practice  standards. 

§  63.7985    Am  I  subject  to  the  requirements 
In  this  subpart? 

(a)  You  are  subject  to  the 
requirements  in  this  subpart  if  you  own 
or  operate  miscellaneous  coating 
manufactming  operations,  as  defined  in 
paragraph  (b)  of  this  section,  that  meet 
the  conditions  specified  in  paragraphs 
(a)(1)  through  (4)  of  this  section: 

(1)  Are  located  at  or  are  part  of  a 
major  source  of  hazardous  air  pollutants 
(HAP)  emissions,  as  defined  in  section 
112(a)  of  the  CAA; 

(2)  Manufacture  coatings,  including 
inks,  paints,  or  adhesives  described  by 
SIC  codes  285  or  289  or  NAICS  Code 
3255; 

(3)  Process,  use,  or  produce  HAP;  and 

(4)  Are  not  part  of  an  affected  soim:e 
under  another  subpart  of  this  part  63. 

(b)  Miscellaneous  coating 
manufacturing  operations  include  the 
facilitywide  collection  of  equipment 
described  in  paragraphs  (b)(1)  through 

■  (5)  of  this  section  that  is  used  to 
manufacture  coatings  described  in 
paragraph  (a)(2)  of  this  section. 
Miscellaneous  coating  manufactming 
operations  also  include  cleaning 
operations. 


(1)  Process  vessels. 

(2)  Storage  tanks  for  feedstocks, 
recovered  solvents,  and  products.  You 
must  assign  storage  tanks  to  the 
miscellaneous  coating  manufacturing 
operations  according  to  the  procediu^s 
described  in  §  63.7990(c). 

(3)  Equipment  in  open  systems  that  is 
used  to  convey  or  store  water  containing 
the  same  HAP  concentration  as 
wastewater. 

(4)  Components  such  as  piunps, 
compressors,  agitators,  pressure  relief 
devices,  sampling  cormection  systems, 
open-ended  valves  or  lines,  valves, 
connectors,  and  instnmientation 
systems. 

(5)  Ancillary  equipment  such  as  waste 
management  units  and  transfer 
operations. 

(c)  The  requirements  for 
miscellaneous  coating  manufacturing 
soiu'ces  in  this  subpart  do  not  apply  to 
operations  described  in  paragraphs 
(c)(1)  through  (3)  of  this  section. 

(1)  Research  and  development 
facilities,  as  defined  in  section  112(c)(7) 
of  the  CAA. 

(2)  Ancillary  equipment  such  as 
boilers  and  incinerators  (only  those  not 
used  to  comply  with  the  emission 
limitations  in  §  63.8000),  chillers  and 
refrigeration  systems,  and  other 
equipment  that  is  not  directly  involved 
in  the  manufacturing  of^  coating  (i.e., 
it  operates  as  a  closed  system,  and 
materials  are  not  combined  with 
materials  used  to  manufacture  the 
coating). 

(3)  All  equipment  associated  with  a 
coating  process  for  which  the  HAP 
concentration  in  the  process  vessel  is  <5 
percent  by  weight. 

§63.7990    What  parU  of  my  plant  does  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  or  existing  miscellaneous 
coating  manufacturing  affected  source. 

•  (b)  The  miscellaneous  coating 
manufactiiring  affected  source  is  the 
miscellaneous  coating  manufacturing 
operations  as  defined  in  §  63.7985(b). 

(c)  You  must  consider  storage  tanks  to 
be  part  of  the  miscellaneous  coating 
manufactxuing  operations  if  either  the 
input  to  the  storage  tank  from  the 
coating  process  vessels  (either  directly 
or  through  another  storage  tank  assigned 
to  the  miscellaneous  coating 
manufacturing  operations)  is  greater 
than  or  equal  to  the  input  from  any 
other  equipment,  or  the  output  from  thie 
storage  tank  to  the  coating  process 
vessels  (either  directly  or  through 
another  storage  tank  assigned  to  the 
miscellaneous  coating  manufacturing 
operations)  is  greater  than  or  equal  to 
the  output  to  any  other  equipment.  If 


16224 


Federal  Register / Vol.  67,  No.  65 /Thursday,  April  4,  2002 / Proposed  Rules 


the  greatest  input  to  and/or  output  from 
a  shared  storage  tank  is  the  same  for 
both  miscellaneous  coating 
manufactiiring  and  other  uses,  you  may 
assign  the  storage  tank  to  either  the 
miscellaneous  coating  manufacturing 
operations  or  to  the  process  unit 
associated  with  the  other  uses.  If  the  use 
varies  from  year  to  year,  then  you 
should  base  the  determination  on  the 
utilization  that  occurred  during  the  year 
preceding  (date  of  publication  of  final 
rule)  or,  if  the  storage  tank  was  not  in 
operation  during  that  year,  you  should 
base  the  use  on  the  expected  use  for  the 
first  5-year  period  after  startup.  You 
'  should  include  the  determination  in  the 
Notification  of  Compliance  Status 
specified  iii§  63.8070. 

(d)  An  affected  source  is  a  new 
affected  source  if  you  commenced 
construction  of  the  affected  source  after 
April  4.  2002,  and  you  meet  the 
applicability  criteria  at  the  time  you 
commenced  construction. 

(e)  An  affected  source  is  reconstructed 
if  you  commenced  reconstruction  as 
defined  in  §  63.2  after  April  4,  2002. 

(f)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 

§63.7995    Whan  do  I  have  to  comply  with 
thia  subpart? 

(a)  If  you  have  a  new  or  reconstructed 
affected  source,  you  must  comply  with 
this  subpart  according  to  the 
requirements  in  paragraphs  (a)(1)  and 
(2)  of  this  section. 

(1)  If  you  startup  your  new  or 
reconstructed  affected  source  before  the 
effective  date  of  this  subpart,  then  you 
must  comply  with  the  requirements  for 
new  and  reconstructed  sources  in  this 
subpart  no  later  than  the  effective  date 
of  the  subpart. 

(2)  If  you  startup  your  new  or 
reconstructed  affected  soxut:e  after  the 
effective  date  of  this  subpart,  then  you 
must  comply  with  the  requirements  for 
new  and  reconstructed  sources  in  this 
subpart  upon  startup  of  your  affected 
source. 

Cb)  If  you  have  an  existing  affected 
source  on  the  effective  date,  you  must 
comply  with  the  requirements  for 
existing  sources  in  this  subpart  no  later 
than  the  date  3  years  after  the  effective 
date  of  this  subpart.  If  you  add 
equipment  to  your  existing  affected 
source  after  the  effective  date  and  before 
the  date  3  years  after  the  effective  date, 
you  must  comply  with  the  requirements 
for  existing  sources  in  this  subpart  no 
later  than  the  date  3  years  after  the 
effective  date  of  this  subpart  for  the 
added  equipment. 

(c)  If  you  add  equipment  to  your 
existing  affected  source  after  the  date  3 
years  after  the  effective  date,  you  must 


comply  with  the  requirements  for 
existing  sources  in  this  subpart  upon 
startup  of  the  added  equipment. 

(d)  If  you  have  an  area  source  that 
increases  its  emissions  or  its  potential  to 
emit  such  that  it  becomes  a  major  source 
of  HAP.  you  must  comply  with  the 
requirements  in  paragraphs  (d)(1)  and 
(2)  of  this  section. 

(1)  Any  portion  of  the  existing  facility 
that  is  a  new  affected  source  or  a 
reconstructed  source  must  be  in 
compliance  with  the  requirements  for 
new  and  reconstructed  sources  in  this 
subpart  upon  startup. 

(2)  All  other  parts  of  the  source  must 
be  in  compliance  with  the  requirements 
for  existing  sources  in  this  subpart  by 
the  date  1  year  after  the  date  the  area 
soiux:e  becomes  a  major  source. 

(e)  You  must  meet  the  notification 
requirements  in  §  63.8070  according  to 
the  schedule  in  §  63.8070  and  in  40  CFR 
part  63,  subpart  A.  Some  of  the 
notifications  must  be  submitted  before 
you  are  required  to  comply  with  the 
emission  limitations  and  work  practice 
standards  in  this  subpart. 

Emission  Limitations  and  Work 
Practice  Standards 

§63.8000    What  emission  limttatkNts  and 
woric  practica  standards  must  I  mast? 

(a)  You  must  meet  each  emission 
limitation  and  work  practice  standard  in 
Tables  1  through  6  of  this  subpart  that 
applies  to  you  as  specified  in 
paragraphs  (a)(1)  through  (6)  of  this 
section. 

(1)  Table  1  of  this  subpart  specifies 
emission  limitations  and  work  practice 
standards  for  process  vessels. 

(2)  Table  2  of  this  subpart  specifies 
emission  limitations  and  work  practice 
standards  for  wastewater  streams,  waste 
management  units,  and  liquid  streams 
in  open  systems  within  the 
miscellaneous  coating  manufacturing 
operations. 

(3)  Table  3  of  this  subpart  specifies 
emission  limitations  and  work  practice 
standards  for  storage  tanks. 

(4)  Table  4  of  this  subpart  specifies 
work  practice  standards  for  equipment 
leaks,  closed-vent  systems,  and  heat 
exchange  systems. 

(5)  Table  5  of  this  subpart  specifies 
emission  limitations  and  work  practice 
standards  for  transfer  operations. 

(6)  Table  6  of  this  subpart  specifies 
emission  limitations  for  halogenated 
vent  streams  that  are  controlled  with  a 
combustion  device. 

(b)  ff  an  emission  stream  contains 
halogen  atoms,  you  must  determine 
whether  it  meets  the  definition  of  a 
halogenated  stream  using  the 
procedures  specified  in  §  63.8015. 


(c)  You  must  either  designate  a 
wastewater  stream  as  an  affected 
wastewater  stream  or  determine  that  it 
is  an  affected  wastewater  stream  using    - 
the  procedures  specified  in  §  63.8020. 

(a)  You  must  meet  each  operating 
limit  for  control  devices,  recovery 
devices,  and  wastewater  treatment  units 
in  Table  7  of  this  subpart  that  applies  to 
you. 

(e)  All  emission  limitations,  operating 
limits,  and  work  practice  standards  in 
Tables  1  through  7  of  this  subpart  apply 
to  new,  reconstructed,  and  existing 
sources,  unless  limited  to  specific 
sources  within  the  tables. 

(f)  As  provided  in  §  63.6(g),  you  may 
apply  to  EPA  for  approval  to  use  an 
alternative  to  an  emission  limitation  or 
work  practice  standard  in  Tables  1 
through  7  of  this  subpart. 

(g)  Opening  of  a  safety  device,  as 
defined  in  §  63.8105,  is  allowed  at  any 
time  conditions  require  it  to  avoid 
unsafe  conditions. 

(h)  The  emission  limitations  in  Table 
3  of  this  subpart  for  control  devices 
used  to  control  emissions  from  storage 
tanks  do  not  apply  during  periods  of 
planned  routine  maintenance.  Periods 
of  planned  routine  maintenance  of  each 
control  device,  during  which  the  control 
device  does  not  meet  the  emission 
limitations  specified  in  Table  3  of  this 
subpart,  must  not  exceed  240  hoiws  per 
year. 

General  Compliance  Requirements 

§63.8010    What  are  my  general 
requirements  for  complying  with  this 
sulipart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitations  (including 
operating  limits)  and  the  work  practice 
standards  in  this  subpart  at  all  times, 
except  during  periods  of  startup, 
shutdov\m,  and  malfunction. 

(b)  You  must  always  operate  and 
maintain  your  affected  source,  including 
air  pollution  control  and  monitoring 
equipment,  according  to  the  provisions 
in§63.6(e)(l)(i). 

(1)  Diiring  the  period,  if  any,  between 
the  compliance  date  specified  for  your 
affected  source  in  §63.7995  and  the  date 
upon  which  continuous  monitoring 
systems  have  been  installed  and 
validated  and  any  applicable  operating 
limits  have  been  set,  you  must  maintain 
a  log  detailing  the  operation  and 
maintenance  of  the  process  and 
emissions  control  equipment. 

(2)  [Reserved). 

(c)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  (SSMP)  according.to 
the  provisions  in  §  63.6(e)(3). 

[a)  If  you  use  a  boiler  or  process 
heater  to  comply  with  an  emission  ^ 
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limitation,  then  the  vent  stream  must  be 
introduced  into  the  flame  zone  of  the 
boiler  or  process  heater. 

(e)  After  you  treat  an  affected 
wastewater  stream  or  residual  removed 
from  an  affected  wastewater  stream,  it  is 
no  longer  subject  to  this  subpart. 

(f)  You  are  not  required  to  conduct  a 
p^ormance  test  or  design  evaluation 
when  you  use  any  of  the  units  specified 

.  in  paragraphs  (f)(1)  through  (4)  of  this 
section  to  meet  emission  limitations 
specified  in  §  63.8000.  You  also  are 
exempt  from  the  continuous 
compliance,  recordkeeping,  and 
reporting  requirements  specified  in 
§§63.8045  through  63.8085  for  any  of 
these  units.  This  exemption  applies  to 
imits  used  as  control  devices  or 
wastewater  treatment  units. 

(1)  A  hazardous  waste  incinerator  that 
has  been  issued  a  final  permit  under  40 
CFR  part  270  and  that  complies  with  the 
requirements  of  40  CFR  part  264, 
subpart  O,  or  that  has  certified 
compliance  with  the  interim  status 
requirements  of  40  CFR  part  265, 
subpart  O; 

(2)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  of  44 
megawatts  (150  million  British  thermal 
units  per  hour)  or  greater; 

(3)  A  boiler  or  process  heater  into 
which  the  vent  stream  is  introduced 
with  the  primary  fuel  or  is  used  as  the 
primary  hiel;  or 

(4)  A  boiler  or  process  heater  biiming 
hazardous  waste  that  meets  the 
reqiiirements  in  paragraph  (f)(4)(i)  or  (ii) 
of  this  section: 

(i)  The  boiler  or  process  heater  has 
been  issued  a  final  permit  under  40  CFR 
part  270  and  complies  writh  the 
requirements  of  40  CFR  part  266, 
subpart  H;  or 

(ii)  The  boiler  or  process  heater  has 
certified  compliance  with  the  interim 
status  requirements  of  40  CFR  part  266. 
subpart  H. 

Testing  and  Initial  Compliance 
Requirements 

§  63.801 5    How  do  I  determine  whether  vent 
streams  are  halogenated? 

To  determine  whether  an  emission 
stream  from  a  process  vessel,  waste 
management  imit,  or  transfer  operation 
is  halogenated,  you  must  calculate  the 
concentration  of  each  organic- 
containing  halogen  atoms  in  accordance 
with  §  63.115(d)(2)(v)(A),  multiply  each 
concentration  by  the  applicable  number 
of  halogen  atoms  in  the  organic 
compound,  and  sum  the  resulting 
halogen  atom  concentrations  associated 
with  each  organic  compound. 


§  63.8020    How  do  I  determine  which 
wastewater  streams  are  affected 
wastewater  streams? 

For  each  wastewater  stream  that  you 
generate,  you  must  either  designate  the 
wastewater  stream  as  an  affected 
wastewater  stream  according  to  the 
procedures  in  paragraph  (a)  of  this 
section,  or  you  must  determine  whether 
the  wastewater  stream  is  an  affected 
wastewater  stream  according  to  the 
procedures  in  paragraph  (b)  of  this 
section.  Each  affected  wastewater 
stream  is  subject  to  the  requirements  in 
Table  2  of  this  subpart. 

(a)  You  may  designate  any  wastewater 
stream  to  be  an  affected  wastewater 
stream.  You  do  not  have  to  determine 
the  concentration  for  any  designated 
affected  wastewater  stream. 

(b)  For  wastewater  streams  that  you 
do  not  designate  as  affected  wastewater 
streams,  you  must  use  the  procedures 
specified  in  §  63.144(b)  to  establish  the 
concentrations,  except  as  specified  in 
paragraphs  (b)(1)  through  (3)  of  this 
section. 

(1)  The  phrase  "Group  1  wastewater 
stream"  in  §63.144  means  "affected 
wastewater  stream"  for  the  purposes  of 
this  subpart. 

(2)  The  phrase  "Group  2  wastewater 
stream"  means  any  wastewater  stream 
that  is  not  an  eiffected  wastewater  stream 
for  the  piuposes  of  this  subpart. 

(3)  References  to  "Table  8 
compounds"  in  §  63.144  do  not  apply 
for  the  piuposes  of  this  subpart. 

§  63.8025    By  what  date  must  I  conduct 
performance  tests  or  other  initial 
compliance  demonstrations? 

(a)  If  you  have  an  existing  affected 
source  on  the  effective  date  of  this 
subpart,  you  must  conduct  all  initial 
compliance  demonstrations  required  in 
Tables  9  through  14  of  this  subpart  that 
apply  to  you  prior  to  the  date  3  years 
after  the  effective  date. 

(b)  If  you  have  a  new  affected  soiuce 
or  a  reconstructed  source,  you  must 
conduct  all  initial  compliance 
demonstrations  required  in  Tables  9 
through  14  of  this  subpart  that  apply  to 
you  no  later  than  180  calendar  days 
after  the  applicable  compliance  date 
specified  in  §  63.7995(a).  You  must  also 
comply  with  §  63.7(a)(2)  for 
performance  tests. 

(c)  If  you  have  an  area  source  that 
increases  its  emissions  or  its  potential  to 
emit  such  that  it  becomes  a  major 
source,  you  must  conduct  all  initial 
compliance  demonstrations  required  in 
Tables  9  through  14  of  this  subpart  that 
apply  to  you  in  accordance  with  the 
schedule  specified  in  paragraphs  (c)(1) 
and  (2)  of  this  section. 

(1)  For  those  parts  of  the  soiut:e  that 
are  an  existing  affected  source,  you  must 


conduct  all  initial  compliance 
demonstrations  prior  to  the  date  1  year 
after  the  area  sotuce  becomes  a  major 
source. 

(2)  For  those  parts  of  the  soim:^  that 
are  a  new  affected  soiut:e  or 
reconstructed  source,  you  must  conduct 
all  initial  compliance  demonstrations  no 
later  than  180  calendar  days  after 
startup.  You  must  also  comply  with 
§  63.7(a)(2)  for  performance  tests. 

(d)  You  must  conduct  a  subsequent 
performance  test  or  compliance 
demonstration  equivalent  to  an  initial 
compliance  demonstration  within  180 
days  of  a  change  in  the  worst-case 
conditions. 

§  63.8030    What  performance  tests,  design 
evaluations,  and  other  procedures  must  I 
use? 

(a)  You  must  conduct  each 
performance  test,  design  evaluation,  and 
other  procedure  in  Tables  9  through  14 
of  this  subpart  that  applies  to  you. 

(b)  When  you  are  required  to  calculate 
uncontrolled  emissions  from  batch 
vents  according  to  §63.1257(d)(2)(i).  use 
any  applicable  option  except  you  may 
not  calculate  emissions  from  heating 
using  Equation  13  of  subpart  GGG  of 
this  part  or  emissions  frtim 
depressurization  using  the  procedures 
in  §  63.1257(d)(2)(i)(C)(l)  through  (4). 

(c)  Requirements  for  performance 
tests.  Each  performance  test  must  be 
conducted  according  to  the 
requirements  in  §63. 7(e)(1),  except  that 
performance  tests  for  HAP  from  process 
vessels  must  be  conducted  according  to 
paragraph  (c)(3)  of  this  section  and  not 
under  normal  operating  conditions  as 
specified  in  §  63.7(e)(1).  Performance 
tests  also  must  be  conducted  using  the 
methods  and  procedures  specified  in 
Table  8  of  this  subpart  and  in 
paragraphs  (c)(1)  through  (12)  of  this 
section. 

(1)  You  may  not  conduct  performance 
tests  during  periods  of  startup, 
shutdown,  or  malfunction,  as  specified 
in  §  63.7(e)(1). 

(2)  When  you  conduct  a  performance 
test  for  a  control  device  used  to  control 
emissions  from  process  vessels,  you 
must  conduct  the  test  according  to 

§  63.1257(b)(8). 

(3)  When  you  conduct  a  performance 
test  for  a  wastewater  treatment  unit  or 
control  device,  you  must  conduct  the 
test  according  to  §63.145. 

(4)  You  do  not  have  to  conduct  a 
performance  test  for  any  condenser,  but 
you  must  have  the  results  of  continuous 
direct  measurement  of  the  condenser 
outlet  gas  temperatiu^  either  for  use  in 
determining  concentrations  as  part  of 
the  design  evaluation  specified  in 
paragraph  (d)  of  this  section  or  for 
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demonstrating  initial  compliance  with 
the  work  practice  standard  for  process 
vessels  according  to  entry  5.  in  Table  9 
of  this  subpart. 

(5)  If  you  elect  to  use  Method  18  of 
40  CFR  part  60.  appendix  A,  or  ASTM 
D6420-99  (incorporated  by  reference  as 
specified  in  §63.14),  to  measiu«  the 
percent  reduction  of  HAP  as  specified  in 
Table  8  of  this  subpart,  you  must 
conduct  the  performance  test  using  the 
procedures  in  paragraphs  (c)(5)(i) 
through  (iii)  of  this  section. 

(i)  In  conducting  the  performance  test, 
collect  and  analyze  samples  collected  as 
specified  in  Method  18  or  ASTM 
D6420-99.  You  must  collect  samples 
simultaneously  at  the  inlet  and  outlet  of 
the  combustion  device.  If  the 
performance  test  is  for  a  combustion 
control  device,  you  must  first  determine 
which  HAP  are  present  in  the  inlet  gas 
stream  (i.e.,  uncontrolled  emissions) 
using  process  knowledge  or  the 
screening  procedure  described  in 
Method  18.  Quantify  the  emissions  for 
the  HAP  present  in  the  inlet  gas  stream 
for  both  the  inlet  and  outlet  gas  streams 
for  the  combustion  device. 

(ii)  Calculate  the  concentration  and 
emission  rate  of  total  organic  HAP 
(Ehap)  in  the  inlet  and  outlet  vent 
streams  using  the  equations  in 
§§63.115(c)(3)(ii)  and  63.116(c)(4)(ii). 

(iii)  Calculate  the  percent  reduction  in 
total  organic  HAP  using  the  equation  in 
§63.116(c)(4)(iii). 

(6)  If  you  elect  to  use  Method  25 A  of 
40  CFR  part  60,  appendix  A,  to 
determine  the  percent  reduction 
efficiency  of  a  vent  stream  controlled  in 
a  noncombustion  device  as  specified  in 
Table  8  of  this  subpart,  you  must 
conduct  the  performance  test  in 
accordance  with  paragraphs  (c)(6)(i) 
through  (iv)  of  this  section. 

(i)  Calibrate  the  instrument  on  the 
predominant  HAP. 

(ii)  The  results  are  acceptable  if  the 
response  hom  the  high  level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  for  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  its  most  sensitive  scale. 

(iii)  Calculate  the  inlet  and  outlet 
concentrations  of  total  organic 
compound  (TCK])  per  Section  8  of 
Method  25A.  Calculate  the  emission  rate 
of  total  organic  compound  (Etoc)  in  the 
inlet  and  outlet  vent  streams  using  the 
equation  in  §63.115(c)(4)(ii). 

(iv)  Calculate  the  percent  reduction  in 
TCKI  using  the  equation  in 
§63.116(c)(4)(iii). 

(7)  If  you  elect  to  use  Method  18  of 
40  CFR  part  60.  appendix  A,  or  ASTM 
D642&-99  (incorporated  by  reference  as 
sp€)cified  in  §  63.14),  to  measure  the 
total  concentration  of  HAP  at  the  outlet 


of  the  control  device  as  specified  in 
Table  8  of  this  subpart,  you  must 
conduct  the  performance  test  using  the 
procedures  in  paragraphs  (c)(7)(i)  and 
(ii)  of  this  section. 

(i)  For  a  combustion  control  device, 
you  must  first  determine  which  HAP  are 
present  in  the  inlet  gas  stream  using 
process  knowledge  or  the  screening 
procediu^  described  in  Method  18.  In 
conducting  the  performance  test, 
analyze  samples  collected  at  the  outlet 
of  the  combustion  control  device  as 
specified  in  Method  18  or  ASTM 
D6420-99  for  the  HAP  compoimds 
present  at  the  inlet  of  the  control  device. 

(ii)  The  total  HAP  concentration 
(Chap)  is  the  sum  of  the  concentrations 
of  the  individual  HAP  components  and 
must  be  computed  for  each  run  using 
the  equation  in  §  63.115(c)(3)(ii). 

(8)  If  you  elect  to  use  Method  25A  of 
40  CFR  part  60,  appendix  A  to  measure 
the  TOC  concentration  of  the  outlet  vent 
stream  as  specified  in  Table  8  of  this 
subpart,  you  must  conduct  the 
performance  test  using  the  procedures 
in  paragraphs  (c)(8)(i)  through  (iii)  of 
this  section. 

(i)  Calibrate  the  instnunent  on  the 
predominant  HAP. 

(ii)  Conduct  the  performance  test  in 
accordance  with  paragraphs  (c)(8)(ii)(A) 
and  (B)  of  this  section: 

(A)  The  results  are  acceptable  if  the 
response  from  the  high  level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  for  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  its  most  sensitive  scale;  and 

(B)  The  span  value  of  the  analyzer 
must  be  less  than  100  parts  per  million 
volume  (ppmv). 

(iii)  Report  the  results  as  carbon, 
calculated  according  to  equation  25A-1 
of  Method  25A. 

(9)  If  you  elect  to  use  Method  25  of 
40  CFR  part  60.  appendix  A,  to 
determine  the  percent  reduction  of  TOC 
of  a  vent  stream  controlled  in  a 
combustion  device  as  specified  in  Table 
8  of  this  subpart,  you  must  conduct  the 
performance  test  using  procedures  in 
paragraphs  (c)(9)(i)  through  (iii)  of  this 
section. 

(i)  Measure  the  total  gaseous  non- 
methane  organic  (TGNMO) 
concentration  of  the  inlet  and  outlet 
vent  streams  using  the  procedures  of 
Method  25,  except  that  you  may  use 
Method  25  A  in  lieu  of  method  25  if 
either  condition  in  paragraph  (c)(9)(i)(A) 
or  (B)  of  this  section  is  met. 

(A)  The  concentration  at  the  inlet  to 
the  control  system  and  the  required 
level  of  control  are  such  to  result  in 
exhaust  TGNMO  concentrations  of  50 
ppmv  or  less. 


(B)  Because  of  the  high  efficiency  of 
the  control  device,  the  anticipated 
TGNMO  concentration  at  the  control 
device  exhaust  is  50  ppmv  or  less, 
regardless  of  the  inlet  concentration. 

(ii)  Using  the  TGNMO  concentration 
from  Method  25  or  the  TOC 
concentration  from  method  25A, 
calculate  the  emission  rate  of  TOC 
(Etoc)  in  the  inlet  and  outlet  vent 
streams  according  to  paragraph  (c)(6)(iii) 
of  this  section. 

(iii)  Calculate  the  percent  reduction  in 
TOC  according  to  paragraph  (c)(6)(iv)  of 
this  section. 

(10)  You  must  use  Method  26  in 
appendix  A  to  40  CFR  part  60  to 
measure  hydrogen  halide  and  halogen 
concentrations  as  specified  in  Table  8  of 
this  subpart,  and  you  must  conduct  the 
performance  test  using  the  procedures 
in  paragraphs  (c)(10)(i)  and  (ii)  of  this 
section. 

(i)  Use  a  minimum  sampling  time  of 
1  hour. 

(ii)  Use  Method  26A  in  lieu  of  Method 
26  when  measuring  emissions  at  the 
outlet  of  a  scrubber  where  the  potential 
for  mist  carryover  exists. 

(11)  You  may  use  ASTM  D6420-99 
(incorporated  by  reference  as  specified 
in  §  63.14)  in  lieu  of  Method  18  of  40 
CFR  part  60,  appendix  A,  under  the 
conditions  specified  in  paragraphs 
(c)(ll)(i)  through  (iii)  of  this  section. 

(i)  If  the  target  compound(s)  is  listed 
in  Table  1.1  of  ASTM  D6420-99  and  the 
target  concentration  is  between  150 
parts  per  billion  by  volume  and  100 
ppmv. 

(ii)  If  the  target  compound(s)  is  not 
listed  in  Section  1.1  of  ASTM  D6420- 
99,  but  is  potentially  detected  by  mass 
spectrometry,  an  additional  system 
continuing  calibration  check  after  each 
run,  as  detailed  in  Section  10,5.3  of 
ASTM  D6420-99,  must  be  followed, 
met,  documented,  and  submitted  with 
the  performance  test  report  even  if  you 
do  not  use  a  moisture  condenser  or  the 
compound  is  not  considered  soluble. 

(iii)  If  a  minimum  of  one  sample/ 
analysis  cycle  is  completed  at  least 
every  15  minutes. 

(12)  Three  test  runs  are  required  for 
each  performance  test. 

(d)  Design  evaluation.  When  you 
conduct  a  design  evaluation,  you  must 
follow  the  procedures  in  §  63.1257(a)(1). 
The  design  evaluation  must  also  include 
the  value(s)  and  basis  for  the  operating 
limit(s)  to  be  monitored  as  specified  in 
Table  7  of  this  subpart. 

(e)  Establishing  operating  limits 
during  performance  tests.  During  the 
period  of  each  performance  test 
conducted  according  to  paragraph  (c)(2) 
of  this  section  for  any  type  of  control 
device  listed  in  Table  7  of  this  subpart, 
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you  must  collect  operating  parameter 
monitoring  system  data,  average  the 
operating  parameter  data  over  the  test 
period,  determine  the  operating  limit(s) 
to  be  monitored  for  that  control  device, 
and  set  limits  according  to  paragraphs 
(e)(1)  and  (2)  of  this  section.  You  may 
also  elect  to  establish  additional 
operating  iimit(s)  for  conditions  other 
than  those  under  which  the 
performance  test  was  conducted  as 
specified  in  paragraph  (e)(3)  of  this 
section. 

(1)  If  the  operating  limit  to  be 
established  is  a  maximum,  it  must  be 
based  on  the  average  of  the  values  for 
each  of  the  three  test  nms. 

(2)  If  the  operating  limit  to  be 
established  is  a  minimum,  it  must  be 
based  on  the  average  of  the  values  for 
each  of  the  three  test  runs. 

(3)  If  you  elect  to  establish  additional 
operating  limits,  you  must  comply  with 
the  requirements  specified  in  paragraph 
(6)C3)(i)  of  this  section  and,  if  applicable, 
paragraph  (e)(3)(ii)  of  this  section. 

(i)  The  additional  operating  limits 
may  be  based  on  the  results  of  the 
performance  test  and  supplementary 
information  such  as  engineering 
assessments  and  manufacturer's 
recommendations.  These  limits  may  be 
established  for  conditions  as  unique  as 
emission  episodes  for  individual 
process  vessels  that  are  manifolded  to  a 
common  control  device.  You  must 
provide  rationale  in  the  Precompliance 
report  for  the  specific  level  for  each 
operating  limit,  including  any  data  and 
calculations  used  to  develop  the  Umit 
and  a  description  of  why  the  limit 
indicates  proper  operation  of  the  control 
device.  The  procediues  provided  in  this 
paragraph  (e)(3)(i)  have  not  been 
approved  by  the  Administrator  and 
determination  of  the  operating  limit 
using  these  procedures  is  subject  to 
review  and  approval  by  the 
Administrator. 

(ii)  If  you  elect  to  establish  separate 
monitoring  levels  for  different  emission 
episodes  from  process  vessels,  you  must 
maintain  records  in  your  daily  schedule 
or  log  of  operation  indicating  each  point 
at  which.you  change  from  one  operating 
limit  to  another,  even  if  the  duration  of 
the  monitoring  for  an  operating  limit  is 
less  than  15  minutes.  You  must 
maintain  a  daily  schedule  or  log  of 
operation  according  to  §  63.8080(a)(5). 
(f)  Periodic  verification.  For  a  control 
device  with  total  inlet  HAP  emissions 
less  than  1  ton/yr,  you  must  establish  an 
operating  limit(s)  for  a  parameter(s)  that 
you  will  measure  and  record  at  least 

once  per  averaging  period  (i.e.,  daily  or 
block,  as  defined  in  §  63.8035(a)(5)  or 

h)(3))  to  verify  that  the  control  device 

s  operating  properly.  You  may  elect  to 


measure  the  same  parameter(s)  that  is 
required  for  control  devices  that  control 
inlet  HAP  emissions  equal  to  or  greater 
than  1  ton/yr  as  specified  in  Table  7  of 
this  subpart.  If  the  parameter  will  not  be 
measured  continuously,  you  must 
request  approval  of  your  proposed 
procedure  in  the  Precompliance  report. 
You  must  identify  the  operating  limit(s) 
and  the  measurement  frequency,  and 
you  must  provide  rationale  to  support 
how  these  measurements  demonstrate 
the  control  device  is  operating  properly, 
(g)  Outlet  concentration  correction  for 
supplemental  gases — (1)  Combustion 
devices.  If  you  use  a  combustion  device 
to  comply  with  an  outiet  concentration 
emission  limitation,  you  must  correct 
the  actual  TOC,  organic  HAP.  and 
hydrogen  halide  and  halogen 
concentrations  to  3  percent  oxygen  if 
you  add  supplemental  gases,  as  defined" 
in  §  63.8105,  to  the  vent  stream  or 
manifold.  You  must  use  the  integrated 
sampling  and  analysis  procedures  of 
Method  3A  3B  of  40  CFR  part  60, 
appendix  A,  to  determine  the  actual 
oxygen  concentration  (%02d).  You  must 
take  samples  during  the  same  time  that 
you  take  the  TOC  or  total  organic  HAP 
or  hydrogen  halides  and  halogen 
samples.  Use  Equation  1  of  this  section 
to  correct  the  concentration  to  3  percent 
oxygen  (Cc): 


C   =C 


17.9 


(Eq.  1) 


\20.9-%O2dJ 

Where: 

Cc  =  concentration  of  TOC  or  total 
organic  HAP  or  hydrogen  halide 
and  halogen  corrected  to  3  percent 
oxygen,  dry  basis,  ppmv; 
Cm  =  total  concentration  of  TOC  or  total 
organic  HAP  or  hydrogen  halide 
and  halogen  in  vented  gas  stream, 
average  of  samples,  dry  basis, 
ppmv; 
%02d  =  concentration  of  oxygen 

measured  in  vented  gas  stream,  dry 
basis,  percent  by  volume. 
(2)  Noncombustion  devices.  If  you  use 
a  control  device  other  than  a 
combustion  device  to  comply  with  a 
TOC,  organic  HAP,  or  hydrogen  halide 
ouUet  concentration  emission 
bmitation,  you  must  correct  the  actual 
concentration  for  supplemental  gases 
using  Equation  2  of  this  section;  you 
may  use  process  knowledge  and 
representative  operating  data  to 
determine  the  fraction  of  the  total  flow 
due  to  supplemental  gas: 


C   =C 


Qa 


(Eq.2) 


Where: 


Ca  =  corrected  outiet  TOC,  organic  HAP, 
and  hydrogen  halides  and  halogens 
concentration,  dry  basis,  ppmv; 
Cm  =  actual  TOC,  organic  HAP,  and 
hydrogen  halides  and  halogens 
concentration  measiu«d  at  control 
device  outlet,  dry  basis,  ppmv; 
Q^  =  total  volumetric  flow  rate  of  all  gas 
streams  vented  to  the  control 
device,  except  supplemental  gases; 
Qs  =  total  volumetric  flow  rate  of 
supplemental  gases, 
(h)  Combination  of  process  vessels 
with  other  vents.  If  other  vents  are 
manifolded  with  vents  from  process 
vessels,  you  must  demonstrate  initial 
compliance  for  the  other  vents  either  as 
part  of  the  initial  compliance 
demonstration  for  the  process  vessels,  or 
you  must  conduct  multiple 
demonstrations  (one  for  the  process 
vessels,  and  one  or  more  for  the  other 
vents). 

§  63.8035    What  are  my  monitoring 
installation,  operation,  and  maintenance 
requirements? 

(a)  Each  continuous  emissions 
monitoring  system  (CEMS)  must  be 
installed,  operated,  and  maintained 
according  to  the  requirements  in 
paragraphs  (a)(1)  through  (6)  of  this 
section.  For  any  CEMS  meeting 
Performance  Specification  8,  you  must 
also  comply  with  Appendix  F, 
procedure  1  of  40  CFR  part  60. 

(1)  Each  CEMS  must  be  installed, 
operated,  and  maintained  according  to 
the  applicable  Performance 
Specification  of  40  CFR  part  60, 
appendix  B  and  according  to  paragraph 
(a)(2)  of  this  section,  except  as  specified 
in  paragraph  (a)(l)(i)  of  this  section. 

(i)  If  you  wish  to  use  a  CEMS  other 
than  a  fourier  transform  infrared 
spectroscopy  (FTIR)  meeting  the 
requirements  of  Performance 
Specification  15  to  measure  hydrogen 
chloride  (HCl)  before  we  promulgate  a 
Performance  Specification  for  such 
CEMS,  you  must  prepare  a  monitoring 
plan  and  submit  it  for  approval  in 
accordance  with  the  procediu«s 
specified  in  §  63.8. 

(ii)  [Reserved]. 

(2)  You  must  determine  the 
calibration  gases  and  reporting  units  for 
TOC  CEMS  in  accordance  with 
paragraph  (a)(2)(i),  (ii).  or  (iii)  of  this 
section. 

(i)  For  CEMS  meeting  Performance 
Specification  9  or  15  requirements, 
determine  the  target  anaJyte(s)  for 
calibration  using  either  process 
knowledge  of  the  control  device  inlet 
stream  or  the  screening  procedures  of 
Method  18  on  the  control  device  inlet 
stream. 
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(ii)  For  CEMS  meeting  Performance 
Specification  8  used  to  monitor 
performance  of  a  combustion  device, 
calibrate  the  instnunent  on  the 
predominant  HAP  and  report  the  results 
as  carbon  (Ci),  and  use  Method  25A,  or 
any  approved  alternative  as  the 
reference  method  for  the  relative 
accuracy  tests. 

(iii)  For  CEMS  meeting  Performance 
Specification  8  used  to  monitor 
performance  of  a  noncombustion 
device,  determine  the  predominant  HAP 
using  either  process  knowledge  or  the 
screening  procediues  of  Method  18  on 
the  control  device  inlet  stream,  calibrate 
the  monitor  on  the  predominant  HAP, 
and  report  the  results  as  C|.  Use  Method 
18,  ASTM  D6420-99,  or  any  approved 
alternative  as  the  reference  method  for 
the  relative  acciuacy  tests,  and  report 
the  results  as  carbon  (Ci). 

(3)  You  must  conduct  a  performance 
evaluation  of  each  CEMS  according  to 
the  requirements  in  40  CFR  63.8  and 
according  to  the  applicable  Performance 
Specification  of  40  CFR  part  60, 
appendix  B,  except  as  specified  in 
paragraph  (a)(3](i)  of  this  section. 

(i)  If  you  have  an  existing  source,  the 
requirement  in  §  63.8(e)(4)  to  conduct 
the  performance  evaluation  not  later 
than  180  days  after  the  compliance  date 
does  not  apply  for  the  purposes  of  this 
subpart.  In  this  situation,  you  must 
conduct  the  performance  evaluation  for 
the  CEMS  prior  to  the  compliance  date, 
and  you  must  submit  the  results  to  the 
Administrator  in  the  Notification  of 
Compliance  Status. 

(ii)  [Reserved). 

(4)  As  specified  in  §  63.8(c)(4)(ii), 
each  CEMS  must  complete  a  minimum 
of  one  cycle  of  operation  (sampling, 
analyzing,  and  data  recording)  for  each 
successive  15-minute  period. 

(5)  The  CEMS  data  must  be  reduced 
to  operating  day  or  operating  block 
averages  computed  using  valid  data 
from  at  least  75  percent  of  the  hours 
diuing  the  averaging  period.  To  have  a 
valid  hour  of  data,  you  must  have  four 
or  more  data  points  equally  spaced  over 
the  1-hour  period  (or  at  least  two  data 
points  during  an  hour  when  calibration, 
quality  assurance,  or  maintenance 
activities  are  being  performed).  An 
operating  block  is  a  period  of  time  from 
the  beginning  to  end  of  a  batch  process. 
Operating  block  averages  may  be  used 
only  for  batch  processes. 

(6)  If  you  add  supplemental  gases,  you 
must  correct  the  measiued 
concentrations  in  accordance  with 

§  63.8030(g). 

(b)  You  must  install,  operate,  and 
maintain  each  continuous  parameter 
monitoring  system  (CPMS)  according  to 


the  requirements  in  paragraphs  (b)(1) 
through  (4)  of  this  section. 

(1)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  You 
must  have  a  minimum  of  four 
successive  cycles  of  operation  to  have  a 
valid  hour  of  data. 

(2)  Have  valid  data  from  at  least  75 
percent  of  the  hours  during  the 
averaging  period. 

(3)  E)etermine  the  average  of  all 
recorded  readings  associated  with  each 
operating  limit  for  each  operating  day  or 
operating  block.  An  operating  block  is  a 
period  of  time  that  is  equal  to  the  time 
from  the  begiiming  to  end  of  an 
operation  in  a  process  vessel. 

(4)  Record  the  results  of  each 
inspection,  calibration,  and  validation 
check. 

(c)  For  each  temperature  monitoring 
device,  you  must  meet  the  requirements 
in  paragraphs  (b)  and  (c)(1)  through  (8) 
of  this  section. 

(1)  Locate  the  temperatiue  sensor  in  a 
position  that  provides  a  representative 
temperature. 

(2)  For  a  noncryogenic  temperature 
range,  use  a  temperature  sensor  with  a 
minimum  tolerance  of  2.2°  C  or  0.75 
percent  of  the  temperature  value, 
whichever  is  larger. 

(3)  For  a  cryogenic  temperature  range, 
use  a  temperature  sensor  with  a 
minimum  tolerance  of  2.2°  C  or  2 
percent  of  the  temperatiue  value, 
whichever  is  larger. 

(4)  Shield  the  temperatiue  sensor 
system  from  electromagnetic 
interference  and  chemical 
contaminants. 

(5)  If  a  chart  recorder  is  used,  it  must 
have  a  sensitivity  in  the  minor  division 
ofat  least  11°  C. 

(6)  Perform  an  electronic  calibration 
at  least  semiaimually  according  to  the 
procedures  in  the  manufacturer's 
owners  manual.  Following  the 
electronic  calibration,  you  must  conduct 
a  temperature  sensor  validation  check  in 
which  a  second  or  redundant 
temperatiu-e  sensor  placed  nearby  the 
process  temperature  sensor  must  yield  a 
reading  within  16.7°  C  of  the  process 
temperature  sensor's  reading. 

(7)  Conduct  calibration  and  validation 
checks  any  time  the  sensor  exceeds  the 
manufactiu«r's  specified  maximum 
operating  temperature  range  or  install  a 
new  temperature  sensor. 

(8)  At  least  monthly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity, 
oxidation,  and  galvanic  corrosion. 

(d)  For  each  flow  measurement 
device,  you  must  meet  the  requirements 
in  paragraphs  (b)  and  (d)(1)  through  (5) 
of  this  section. 


(1)  Locate  the  flow  sensor  and  other 
necessary  equipment  such  as 
straightening  vanes  in  a  position  that 
provides  a  representative  flow. 

(2)  Use  a  flow  sensor  with  a  minimum 
tolerance  of  2  percent  of  the  flow  rate. 

(3)  Reduce  swirling  flow  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  disturbances. 

(4)  Conduct  a  flow  sensor  calibration 
check  at  least  semiarmually. 

(5)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(e)  For  each  pressure  measurement 
device,  you  must  meet  the  requirements 
in  paragraphs  (b)  and  (e)(1)  through  (7) 
of  this  section. 

(1)  Locate  the  pressure  sensor(s)  in  or 
as  close  to  a  position  that  provides  a 
representative  measurement  of  the 
pressure. 

(2)  Minimize  or  eliminate  pulsating 
pressure,  vibration,  and  internal  and 
external  corrosion. 

(3)  Use  a  gauge  with  a  minimum 
tolerance  of  0.5  inch  of  water  or  a 
transducer  with  a  minimum  tolerance  of 
1  percent  of  the  pressure  range. 

(4)  Check  pressure  tap  pluggage  daily. 

(5)  Using  a  manometer,  check  gauge 
calibration  quarterly  and  transducer 
calibration  monthly. 

(6)  Conduct  calibration  checks  any 
time  the  sensor  exceeds  the 
manufacturer's  specified  maximum 
operating  pressure  range  or  install  a  new 
pressure  sensor. 

(7)  At  least  monthly,  inspect  all 
components  for  integrity,  all  electrical 
connections  for  continuity,  and  all 
mechanical  connections  for  leakage. 

(f)  For  each  pH  measurement  device, 
you  must  meet  the  requirements  in 
paragraphs  (b)  and  (f)(1)  through  (4)  of 
this  section. 

(1)  Locate  the  pH  sensor  in  a  position 
that  provides  a  representative 
measurement  of  pH. 

(2)  Ensure  the  sample  is  properly 
mixed  and  representative  of  the  fluid  to 
be  measured. 

(3)  Check  the  pH  meter's  calibration 
on  at  least  two  points  every  8  hours  of 
process  operation. 

(4)  At  least  monthly,  inspect  all 
components  for  integrity  and  all 
electrical  connections  for  continuity. 

(g)  If  flow  to  a  control  device  could  be 
intermittent,  you  must  install,  calibrate, 
and  operate  a  flow  indicator  at  the  inlet 
or  outlet  of  the  control  device  to  identify 
periods  of  no  flow. 

§63J040    How  do  I  dMnonstrate  initial 
compllanoe  with  tho  emiMlon  limitations 
and  work  practica  standards? 

(a)  You  must  demonstrate  initial 
compliance  with  each  emission 
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limitation  and  work  practice  standard 
that  applies  to  you  according  to  Tables 
9  through  14  of  this  subpart. 

(b)  You  must  establish  each  site- 
specific  operating  limit  in  Table  7  of 
this  subpart  that  applies  to  you 
according  to  the  requirements  in 
§63.8030(d),  (e),  or(f). 

(c)  You  must  submit  the  Notification 
of  Compliance  Status  containing  the 
results  of  the  initial  compliance 
demonstration  according  to  the 
requirements  in  §  63.8070(e). 

Continuous  Compliance  Requirements 

§  63.8045    How  do  I  monitor  and  collect 
data  to  damonstrata  continuous 
eomplianca? 

(a)  You  must  monitor  and  collect  data 
according  to  this  section. 

(b)  Except  for  monitor  malfunctions, 
associated  repairs,  and  required  quality 
assiuance  or  control  activities 
(including,  as  applicable,  calibration 
checks  and  required  zero  and  span 
adjustments),  you  must  monitor 
continuously  (or  collect  data  at  all 
required  intervals)  at  all  times  that  the 
affected  source  is  operating. 

(c)  You  must  not  use  data  recorded 
during  monitoring  malfunctions, 
associated  repairs,  required  quality 
assurance  or  control  activities,  and 
periods  of  no  flow  in  data  averages  and 
calculations  used  to  report  emission  or 
operating  levels,  nor  may  such  data  be 
used  in  fulfilling  a  minimum  data 
availability  requirement.  You  must  use 
all  of  the  data  you  collected  during  all 
other  periods  in  assessing  the  operation 
of  the  control  device  and  associated 
control  system. 

163.8050,   How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations  and  work  practice  standards? 

(a)  You  must  demonstrate  continuous 
compliance  with  each  emission 
limitation  and  work  practice  standard  in 
Tables  1  through  7  of  this  subpart  that 
applies  to  you  according  to  methods 
specified  in  Tables  15, 16,  and  17  of  this 
subpart. 

(b)  You  must  report  each  instance  in 
which  you  did  not  meet  the 
requirements  in  Tables  15  and  16  of  this 
subpart  that  apply  to  you.  This  includes 
periods  of  startup,  shutdown  and 
malfunction.  You  must  also  report  each 
instance  in  which  you  did  not  meet  the 
requirements  in  Table  17  of  this  subpart 
that  apply  to  you.  These  instances  are 
deviations  from  the  emission  limitations 
and  work  practice  standards  in  this 
subpart.  These  deviations  must  be 
reported  according  to  the  requirements 
in  §  63.8075(d). 

(c)  During  periods  of  startup, 
shutdown,  and  malfunction,  you  must 


operate  in  accordance  with  the  startup, 
shutdown,  and  malfunction  plan. 

(d)  Consistent  vdth  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occiw  diuing 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  SSMP.  The 
Administrator  will  determine  whether 
deviations  that  occur  during  a  period  of 
startup,  shutdown,  or  malfunction  are 
violations,  according  to  the  provisions 
in  §  63.6(e). 

Alternative  Means  of  Compliance 

§63.8055    How  do  I  comply  with  the 
aKernative  standard? 

As  an  alternative  to  complying  with 
the  emission  limitations  and  work 
practice  standards  for  process  vessels 
and  storage  tanks  in  Tables  1  and  2  of 
this  subpart,  you  may  comply  with  the 
emission  Umitations  in  paragraph  (a)  of 
this  section  and  demonstrate  initial  and 
continuous  compliance  in  accordance 
with  the  requirements  in  paragraphs  (b) 
and  (c)  of  this  section.  Reporting  and 
recordkeeping  requirements  are 
specified  in  §§  63.8075  and  63.8080. 

(a)  Emission  limitations  and  work 
practice  standards.  (1)  You  must  route 
vent  streams  through  a  closed-vent 
system  to  a  control  device  that  reduces 
HAP  emissions  as  specified  in  either 
paragraph  (a)(l)(i)  or  (ii)  of  this  section. 

(i)  If  you  use  a  combustion  control 
device,  it  must  reduce  HAP  emissions  as 
specified  in  paragraphs  (a)(l)(i)(A),  (B), 
and  (C)  of  this  section. 

(A)  "To  an  outlet  TOC  concentration  of 
20  ppmv  or  less. 

(B)  To  an  outlet  concentration  of 
hydrogen  halides  and  halogens  of  20 
ppmv  or  less. 

(C)  As  an  alternative  to  paragraph 
(a)(l)(i)(B)  of  this  section,  if  you  control 
halogenated  vent  streams  emitted  from 
a  combustion  device  followed  by  a 
scrubber,  you  may  reduce  the  hydrogen 
halides  and  halogens  generated  in  the 
combustion  device  by  >95  percent  by 
weight  in  the  scrubber  and  establish 
operating  parameters  for  die  scrubber  in 
accordance  with  Table  7  of  this  subpart. 

(ii)  If  you  use  a  noncombustion 
control  device,  it  must  reduce  HAP 
emissions  to  an  outlet  total  organic 
concentration  of  50  ppmv  or  less,  and 
an  outlet  concentration  of  hydrogen 
halides  and  halogens  of  50  ppmv  or  less. 

(2)  You  must  comply  with  the  work 
practice  standards  for  closed-vent 
systems  in  Table  4  of  this  subpart. 

(b)  Initial  compliance  requirements. 
You  demonstrate  initial  compliance 
with  the  alternative  standard  if  you 
comply  with  the  requirements  in 


paragraphs  (b)(1)  through  (6)  of  this 
section. 

(1)  Install  and  begin  to  operate  and 
maintain  each  CEMS  in  accordance  with 
paragraph  (c)  of  this  section  no  later 
than  the  date  3  years  after  the  effective 
date  of  this  subpart. 

(2)  Conduct  a  performance  evaluation 
of  the  CEMS  as  specified  in 

§  63.8035(a)(3). 

(3)  Submit  the  results  of  any 
determination  of  the  target  analytes  or 
predominant  HAP  in  the  Notification  of 
Compliance  Status. 

(4)  If  you  add  supplemental  gases  to 
the  vent  stream  or  manifold,  determine 
either  the  oxygen  concentration  (if  you 
use  a  combustion  device)  or  both  the 
total  vent  stream  and  supplemental  gas 
stream  flow  rates  (if  you  use  a 
noncombustion  device),  and  calculate 
the  ratio  in  Equation  1  or  2  of  §  63.8030 
to  use  in  correcting  the  measured 
concentrations  for  supplemental  gases. 

(5)  If  you  elect  to  comply  with  the 
requirement  to  reduce  hydrogen  halides 
and  halogens  by  >95  percent  by  weight 
in  paragraph  (a)(l)(i)(C)  of  this  section, 
you  must  demonstrate  initial 
compliance  by  conducting  a 
performance  test  and  setting  a  site- 
specific  operating  limit(s)  for  the    . 
scrubber  in  accordance  with  Table  14  of 
this  subpart.  The  applicable  operating 
limits  are  specified  in  Table  7  of  this 
subpart.  You  must  submit  the  results  of 
the  initial  compfiance  demonstration  in 
the  Notification  of  Compliance  Status. 

(6)  Comply  with  the  requirements  for 
closed-vent  systems  in  entries  (c)  and 
(d)  of  Table  12  of  this  subpart. 

(c)  Continuous  compliance 
requirements.  You  demonstrate 
continuous  compliance  with  the 
emission  limitations  in  paragraph  (a)  of 
this  section  according  to  the 
requirements  in  paragraphs  (c)(1) 
through  (7)  of  this  section. 

(1)  Except  as  specified  in  paragraphs 
(c)(l)(iii)  and  (iv)  of  this  section,  you 
must  install,  operate,  and  maintain 
CEMS  to  measiu«  TOC  and  total 
hydrogen  halide  and  halogen 
concentrations  in  accordance  with 
paragraphs  (c)(l)(i)  and  (ii)  of  this 
section  and  in  accordance  with 
§  63.8035(a)(1),  (2),  and  (4),  and  you 
must  reduce  the  CEMS  data  as  specified 
in  §  63.8035(a)(5).  If  you  add 
supplemental  gases  to  the  vent  stream  or 
manifold,  you  must  correct  measured 
concentrations  for  supplemental  gases 
or  monitor  other  operating  parameters 
as  specified  in  paragraph  {c)(7)  of  this 
section.  The  reduced  results  must  be 
below  the  concentration  limits  specified 
in  paragraph  (a)  of  this  section. 
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(i)  Install  CEMS  to  measure  TOC  in 
accordance  with  paragraph  (c){l){i)(A) 
or  (B)  of  this  section. 

(A)  For  noncombustion  devices, 
install  a  CEMS  that  meets  Performance 
Specification  8,  9,  or  15. 

(B)  For  combustion  devices,  install  a 
CEMS  that  meets  Performance 
Specification  8  and  report  the  results  as 
Cl. 

(ii)  Install  CEMS  to  measure  total 
hydrogen  halide  and  halogen 
concentrations  in  accordance  with 
paragraph  (c)(l)(ii)(A)  or  (B)  of  this 
section: 

(A)  Install  a  CEMS  that  meets 
Performance  Specification  15  to 
measure  HCl;  or 

(B)  If  you  wish  to  measure  HCl  using 
a  CEMS  for  which  we  have  not 
promulgated  performance 
specifications,  you  must  prepare  a 
monitoring  plan  and  submit  it  for 
approval  in  accordance  with  the 
procedures  specified  in  §  63.8. 

(iii)  You  do  not  need  to  monitor  the 
hydrogen  hahde  and  halogen 
concentrations  if,  based  on  process 
knowledge,  you  determine  that  the 
emission  stream  does  not  contain 
hydrogen  halides  or  halogens. 

(iv)  If  you  elect  to  comply  with  the 
requirement  to  reduce  hydrogen  halides 
and  halogens  by  ^5  percent  by  weight 
in  paragraph  (a)(l)(i)(C)  of  this  section, 
you  must  comply  with  the  requirements 
in  paragraphs  (c)(l)(iv)(A)  through  (C)  of 
this  section. 

(A)  Install,  operate,  and  maintain 
CPMS  for  the  scrubber  as  specified  in 
§  63.8035(b)  through  (f),  as  applicable. 

(B)  Collect  and  reduce  CPMS  data  for 
the  scrubber  in  accordance  with  the 
requirements  specified  in  entry  5.,  6.,  or 
7.  of  Table  16  of  this  subpart,  as 
applicable. 

(C)  Maintain  the  daily  or  block 
average  CPMS  levels  within  the  ranges 
established  diuing  the  initial 
performance  test. 

(2)  You  must  install,  calibrate,  and 
operate  a  flow  indicator  as  specified  in 
§  63.8035(g). 

(3)  You  must  monitor  and  collect  data 
according  to  §  63.8045(b)  and  (c). 

(4)  You  must  demonstrate  continuous 
compliance  with  the  work  practice 
standards  for  closed-vent  systems  as 
specified  in  entries  (h)  and  (i)  in  Table 
17  of  this  subpart. 

(5)  You  must  report  each  deviation 
according  to  §  63.8050(b). 

(6)  You  must  comply  with  the  startup, 
shutdown,  and  malfunction 
requirements  in  §  63.8050(c)  and  (d). 

(7)  Correction  for  supplemental  gases. 
If  you  add  supplemental  gases  to  the 
vents  or  manifolds,  you  must  either 
correct  for  supplemental  gases  as 


specified  in  §  63.8030(g)  or  comply  with 
the  requirements  of  paragraph  (c)(7)(i) 
or  (ii)  of  this  section.  If  you  correct  for 
supplemental  gases  as  specified  in 
§  63.8030(g)(2)  for  noncombustion 
control  devices,  you  must  evaluate  the 
flow  rates  as  specified  in  [taragraph 
(c)(7)(iii)  of  this  section. 

(i)  Provisions  for  combustion  devices. 
As  an  alternative  to  correcting  for 
supplemental  gases  as  specified  in 
§  63.8030(g),  you  must  monitor 
residence  time  and  firebox  temperature 
according  to  the  requirements  of 
paragraphs  (c)(7)(i)(A)  and  (B)  of  this 
section.  Monitoring  of  residence  time 
may  be  accomplished  by  monitoring 
flowrate  into  the  combustion  chamber. 

(A)  If  complying  with  the  alternative 
standard  instead  of  complying  with  an 
emission  limitation  of  95  percent  or 
less,  you  must  maintain  a  minimimi 
residence  time  of  0.5  seconds  and  a 
mininiiim  combustion  chamber 
temperature  of  760°C. 

(B)  If  complying  with  the  alternative 
standard  instead  of  complying  with  an 
emission  limitation  of  98  percent  or 
less,  you  must  maintain  a  minimum 
residence  time  of  0.75  seconds  and  a 
minimum  combustion  chamber 
temperature  of  816°C. 

(ii)  Provisions  for  dense  gas  systems. 
As  an  alternative  to  correcting  for 
supplemental  gases  as  specified  in 
§  63.8030(g),  for  noncombustion  devices 
used  to  control  emissions  from  dense 
gas  systems,  as  defined  in  §  63.8105, 
you  must  monitor  flowrate  as  specified 
in  paragraphs  (c)(7)(ii)(A)  through  (D)  of 
this  section. 

(A)  Use  Equation  1  of  this  section  to 
calculate  the  system  flowrate  setpoint  at 
which  the  average  concentration  is 
5,000  ppmv  TOC: 


Q«.= 


721  xE. 


(Eq.  1) 


5,000 
Where: 

(iet  =  system  flowrate  setpoint,  scfm; 
Eu,  =  annual  emissions  entering  the 
control  device,  Ibmoles/yr. 
(B)  Aimual  emissions  used  in 
Equation  1  of  this  section  must  be  based 
on  the  actual  mass  of  organic 
compounds  entering  the  control  device, 
as  calculated  from  the  most 
representative  emissions  inventory  data 
that  you  submitted  within  the  5  years 
before  the  Notification  of  Compliance 
Status  is  due.  You  must  recalculate  the 
system  flowrate  setpoint  once  every  5 
years  using  the  annual  emissions  from 
the  most  representative  emissions 
inventory  data  submitted  during  the  5- 
year  period  after  the  previous 
calculation.  Results  of  the  initial 
calculation  must  be  included  in  the 


Notification  of  Compliance  Status,  and 
recalculated  values  must  be  included  in 
the  next  compliance  report  after  each 
recalculation.  For  all  calculations  after 
the  initial  calculation,  to  use  emissions 
inventory  data  calculated  using 
procedures  other  than  those  specified  in 
§  63.1257(d),  you  must  submit  the 
emissions  inventory  data  calculations 
and  rationale  for  their  use  in  the 
Precompliance  report.  Notification  of 
Process  Change  report,  or  an  application 
for  a  Part  70  permit  renewal  or  revision. 
(C)  In  the  Notification  of  Compliance 
Status,  you  may  elect  to  establish  both 
a  maximum  daily  average  operating 
flowrate  limit  above  the  flowrate 
setpoint  and  a  reduced  outlet 
concentration  limit  corresponding  to 
this  flowrate  limit.  You  may  also 
establish  reduced  outlet  concentration 
limits  for  any  daily  average  flowrates 
between  the  flowrate  setpoint  and  the 
flowrate  limit.  The  correlation  between 
these  elevated  flowrates  and  the 
corresponding  outlet  concentration 
limits  must  be  established  using 
Equation  2  of  this  section: 


C   =.iisLx50 
Qlin, 


(Eq.2) 


Where: 

C.  =  adjusted  outlet  concentration  limit, 

dry  basis,  ppmv; 
50  =  outlet  concentration  limit 

associated  with  the  flowrate 

setpoint,  dry  basis,  ppmv; 
Qsei  =  system  flowrate  setpoint,  scfm; 
Qiim  =  actual  system  flowrate  limit, 

scfin. 
(D)  You  must  install  and  operate  a 
monitoring  system  for  measuring  system 
flowrate.  The  flowrate  into  the  control 
device  must  be  monitored  and  recorded 
at  least  once  every  hour.  The  system 
flowrate  must  be  calculated  as  the 
average  of  all  values  measured  during 
each  24-hour  operating  day.  The 
flowrate  monitoring  sensor  must  have  a 
minimum  tolerance  of  2  percent  of  the 
system  flowrate  setpoint,  and  the 
flowrate  monitoring  device  must  be 
calibrated  at  least  semi-annually. 

(iii)  Flow  rate  evaluation  for 
noncombustion  devices.  To  demonstrate 
continuous  compliance  with  the 
requirement  to  correct  for  supplemental 
gases  as  specified  in  §  63.8030(g)(2)  for 
noncombustion  devices,  you  must 
evaluate  the  volumetric  flow  rate  of 
supplemental  gases,  Q^,  and  the 
volumetric  flow  rate  of  all  gases,  Q., 
each  time  a  new  operating  scenario  is 
implemented  based  on  process 
knowledge  and  representative  operating 
data.  The  procedures  used  to  evaluate 
the  flow  rates,  and  the  resulting 
correction  factor  used  in  Equation  2  of 
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§  63.8030,  must  be  included  in  the 
Notification  of  Compliance  Status  and 
in  the  next  compliance  report  submitted 
after  an  operating  scenario  change. 

§  63.8060    How  do  I  conduct  emissions 
averaging  for  process  vessels? 

Emissions  averaging  is  allowed  for 
process  mixing  vessels  only.  For  an 
existing  source,  you  may  elect  to 
comply  with  the  emission  limitations 
for  process  mixing  vessels  in  Tables  1 
through  4  of  this  subpart  by  complying 
with  me  emission  averaging  provisions 
for  storage  tanks  in  §§63.1250  through 
63.1260. 

§  63.8065    How  may  I  transfer  wastewater 
to  a  treatment  unit  ttiat  i  do  not  own  or 
operate? 

(a)  You  may  elect  to  transfer  an 
affected  wastewater  stream  or  a  residual 
removed  from  an  affected  wastewater 
stream  to  an  on-site  treatment  operation 
that  you  do  not  own  or  operate,  or  to  an 
off-site  treatment  operation,  according 
to  the  requirements  in  §  63.132(g), 
except  as  specified  in  paragraphs  (a)(1) 
through  (4)  of  this  section. 

(1)  If  you  send  wastewater  offsite  for 
biological  treatment,  the  waste 
management  vmits  up  to  the  activated 
sludge  unit  must  be  covered,  or  you 
must  demonstrate  that  less  than  5 
percent  of  the  total  HAP  on  list  1  in 

§  63.145(h)  is  emitted  from  these  imits. 

(2)  References  in  §  63.132(g)  to 
"Group  1"  wastewater  mean  "affected" 
wastewater  for  the  purposes  of  this 
subpart. 

(3)  The  references  in  §  63.132(g)(2)  to 
"§§  63.133  through  63.147"  and  in 
§63.132(g)(l)(ii)  to  "provisions  of  this 
subpart"  (i.e.,  subpart  G)  refer  to 
§§63.8000  through  63.8050,  63.8075, 
and  63.8080  for  &e  purposes  of  this 
subpart. 

j  (4)  The  reference  in  §  63.132(g)(2)  to 
'*§  63.102(b)  of  subpart  F"  does  not 
apply  for  the  piuposes  of  this  subpart. 

ft))  You  must  keep  a  record  of  the 
notice  sent  to  the  treatment  operator 
stating  that  the  wastewater  stream  or 
residual  contains  organic  HAP  which 
are  required  to  be  managed  and  treated 
in  accordance  with  the  provisions  of 
this  subpart. 

Notification,  Reports,  and  Records 

S  63.8070    What  notifications  must  I  submit 
andwhsn? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.6(h)(4)  and  (5), 
63.7(b)  and  (c).  63.8(e),  63.8(f)(4)  and 
(6),  63.9(b)  through  (h)  that  apply  to  you 
i^y  the  dates  specified. 
I  (b)  As  specified  in  §  63.9(b)(2),  if  you 
narlup  your  affected  source  before  the 
effective  date  of  the  subpart,  you  must 


submit  an  Initial  Notification  not  later 
than  120  calendar  days  after  the 
effective  date  of  the  subpart. 

(c)  As  specified  in  §  63.9(b)(3),  if  you 
startup  your  new  or  reconstructed 
affected  source  on  or  after  the  effective 
date,  you  must  submit  an  Initial 
Notification  not  later  than  120  calendar 
days  after  you  become  subject  to  this 
subpart. 

(a)  ff  you  are  required  to  conduct  a 
performance  test,  you  must  submit  a 
notification  of  intent  to  conduct  a 
performance  test  at  least  60  calendar 
days  before  the  performance  test  is 
scheduled  to  begin  as  required  in 
§  63.7(b)(1). 

(e)  If  you  are  required  to  conduct  a 
performance  test,  design  evaluation,  or 
other  initial  compliance  demonstration 
as  specified  in  Tables  9  through  14  of 
this  subpart,  you  must  submit  a 
Notification  of  Compliance  Status 
according  to  the  schedule  in  paragraphs 
(e)(1)  and  (2)  of  this  section,  and  the 
Notification  of  Compliance  Status  must 
include  the  information  specified  in 
paragraph  (e)(3)  of  this  section. 

(1)  For  an  existing  source  in  operation 
on  the  effective  date,  you  must  submit 
the  Notification  of  Compliance  Status 
no  later  than  the  compliance  date 
specified  in  §  63.7995(b).  For  parts  of  an 
area  source  that  become  a  major  source 
and  an  existing  affected  source,  you 
must  submit  the  Notification  of 
Compliance  Status  no  later  than  the 
compliance  date  specified  in 

§  63.2445(d)(2). 

(2)  ff  you  have  a  new  source, 
reconstructed  source,  or  parts  of  a 
former  area  source  that  are  a  new 
source,  you  must  submit  the 
Notification  of  Compliance  Status  no 
later  than  240  days  after  the  appUcable 
compliance  date  specified  in 

§  63.7995(a)  or  (d)(1). 

(3)  The  Notification  of  Compliance 
Status  must  include  the  information  in 
paragraphs  (e)(3)(i)  through  (viii)  of  this 
section. 

(i)  The  results  of  any  applicability 
determinations,  emission  calculations, 
or  analyses  used  to  identify  and 
quantify  HAP  emissions  from  the 
affected  source. 

(ii)  The  results  of  emissions  profiles, 
performance  tests,  engineering  analyses, 
design  evaluations,  flare  compliance 
assessments,  inspections  and  repairs, 
and  calculations  used  to  demonstrate 
initial  compliance  according  to  Tables  9 
through  14  of  this  subpart.  For 
performance  tests,  results  must  include 
descriptions  of  sampling  and  analysis 
procedures  and  quality  assurance 
procedures. 

(iii)  Descriptions  of  monitoring 
devices,  monitoring  fi«quencies,  and  the 


operating  limits  established  during  the 
initial  compliance  demonstrations, 
including  data  and  calculations  to 
support  the  levels  you  establish, 
(iv)  Listing  of  all  operating  scenarios, 
(v)  Descriptions  of  worst-case 
operating  and/or  testing  conditions  for  • 
control  devices. 

(vi)  Identification  of  emission  points 
subject  to  overlapping  requirements 
described  in  §  63.8057  and  the  authority 
under  which  you  will  comply. 

(vii)  The  information  specified  in 
§  63.1039(a)(1)  through  (3)  for  each 
process  subject  to  the  work  practice 
standards  for  equipment  leaks  in  Table 
4  of  this  subpart. 

(viii)  If  you  are  complying  with  the 
vapor  balancing  work  practice  standard 
for  storage  tanks,  include  a  statement  to 
that  effect  and  a  statement  that  the 
pressure  vent  setting  on  the  storage  tank 
is  equal  to  or  greater  than  2.5  pounds 
per  square  inch  gauge,  as  specified  in 
Table  11  of  this  subpart. 

(f)(1)  Except  as  specified  in  paragraph 
(f)(2)  of  this  section,  whenever  you 
make  a  process  change,  or  change  any 
of  the  information  submitted  in  the 
Notification  of  Compliance  Status,  you 
must  submit  a  report  quarterly.  For  the 
purposes  of  this  section,  a  process 
change  means  the  startup  of  a  new 
process,  as  defined  in  §  63.8105.  You 
may  submit  the  notification  as  part  of 
the  compUance  report  required  imder 
§  63.8070(d).  The  notification  must 
include  all  of  the  information  in 
paragraphs  (f)(l)(i)  through  (iv)  of  this  . 
section. 

(i)  A  brief  description  of  the  process 
change. 

(ii)  A  description  of  any  modifications 
to  standard  procedures  or  quality 
assurance  procedures. 

(iii)  Revisions  to  any  of  the 
information  reported  in  the  original 
Notification  of  Compliance  Status  imder 
paragraph  (e)  of  this  section. 

(iv)  Information  required  by  the 
Notification  of  Compliance  Status  under 
paragraph  (e)  of  this  section  for  changes 
involving  the  addition  of  processes  or 
equipment. 

(2)  You  must  submit  a  report  60  days 
before  the  scheduled  implementation    ^ 
date  of  either  of  the  changes  identified 
in  paragraphs  (f)(2)(i)  or  (ii)  of  Uiis 
section. 

(i)  Any  change  in  the  activity  covered 
by  the  Precompliance  report. 

(ii)  A  change  in  the  status  of  a  control 
device  from  small  to  large. 

§63.8075    What  rsporto  must  i  submit  and 
wlien? 

(a)  You  must  submit  each  report  in 
Table  18  of  this  subpart  that  applies  to 
you. 
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(b)  Unless  the  Administrator  has 
approved  a  different  schedule  for 
submission  of  reports  under  §  63.10(a), 
you  must  submit  each  report  by  the  date 
in  Table  18  of  this  subpart  and 
according  to  the  following. 

(1)  The  first  Compliance  report  must 
cover  the  period  beginning  on  the 
compliance  date  that  is  specified  for 
your  affected  source  in  §  63.7995  and 
ending  on  June  30  or  December  31. 
whichever  date  is  the  first  date 
following  the  end  of  the  first  calendar 
half  after  the  compliance  date  that  is 
specified  for  your  source  in  §  63.7995. 

(2)  The  first  Compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31,  whichever  date 
follows  the  end  of  the  first  calendar  half 
after  the  compliance  date  that  is 
specified  for  your  affected  source  in 
§63.7995. 

(3)  Each  subsequent  Compliance 
report  must  cover  tAe  semiannual 
reporting  period  from  January  1  through 
June  30  or  the  semiannual  reporting 
period  from  July  1  through  December 
31. 

(4)  Each  subsequent  Compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  semiannual 
reporting  period. 

15)  For  each  affected  source  that  is 

subject  to  permitting  regulations 

pursuant  to  40  CFR  part  70  or  40  CFR 
part  71,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannual  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3){iii)(A),  you  may  submit  the 
first  and  subsequent  Compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(c)  Ptecompliance  report.  You  must 
submit  a  Precompliance  report  to 
request  approval  of  any  of  the 
information  in  paragraphs  (c)(1)  through 
(4)  of  this  section.  We  will  either 
approve  or  disapprove  the  report  within 
90  days  after  we  receive  it.  If  we 
disapprove  the  report,  you  must  still  be 
in  compliance  with  the  emission 
limitations  and  work  practice  standards 
in  this  subpart  by  the  compliance  date. 
To  change  any  of  the  information 
submitted  in  the  report,  you  must  notify 
us  60  days  before  the  planned  change  is 
to  be  implemented. 

(1)  Requests  for  approval  to  set 
operating  limits  for  parameters  other 
than  those  in  Table  7  of  this  subpart, 
and  for  control  devices  and  treatment 
units  other  than  those  in  Table  7  of  this 
subpart.  Alternatively,  you  may  make 
these  requests  according  to  §  63.8(f). 


(2)  Descriptions  of  daily  or  per  batch 
demonstrations  to  verify  that  control 
devices  subject  to  entry  8.  on  Table  7  of 
this  subpart  are  operating  as  designed. 

(3)  A  description  of  the  test 
conditions,  data,  calculations,  and  other 
information  used  to  establish  additional 
operating  limits  according  to 

§  63.8030(h)(3). 

(4)  Data  and  rationale  used  to  support 
an  engineering  assessment  to  calculate 
uncontrolled  emissions  from  process 
vessels  as  required  in  Table  10  of  this 
subpart. 

(d)  Compliance  report.  The 
Compliance  report  must  contain  the 
information  specified  in  paragraphs 
(d)(1)  through  (10)  of  this  section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  accuracy  of  the 
content  of  the  report. 

(3)  Date  of  report  and  begiiming  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period 
and  you  took  actions  consistent  with 
your  startup,  shutdown,  and 
malfunction  plan,  the  Compliance 
report  must  include  the  information  in 
S63.10(d)(5)(i). 

(5)  The  Compliance  report  must 
contain  the  information  on  deviations 
according  to  paragraphs  (d)(5)(i),  (ii), 
and  (iii)  of  this  section. 

(i)  If  there  are  no  deviations  from  any 
emission  limitations  (emission  limits 
and  operating  limits)  that  apply  to  you, 
and  there  are  no  deviations  from  the 
requirements  for  work  practice 
standards  in  Table  17  of  this  subpart, 
include  a  statement  that  there  were  no 
deviations  from  the  emission  limitations 
or  work  practice  standards  during  the 
reporting  period. 

(ii)  For  each  deviation  from  an 
emission  limitation  (emission  limits  and 
operating  limits)  and  for  each  deviation 
from  the  requirements  for  work  practice 
standards  in  Table  17  of  this  subpart 
that  occurs  at  an  affected  source  where 
you  are  not  using  a  continuous 
monitoring  system  (CMS)  to  comply 
with  the  emission  limitations  or  work 
practice  standards  in  this  subpart,  you 
must  include  the  information  in 
paragraphs  (e)(5)(ii)(A)  through  (C)  of 
this  section.  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 

(A)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 

(B)  Information  on  the  number, 
diiration,  and  caiise  of  deviations 
(including  imknown  cause,  if 
applicable),  as  applicable,  and  the 
corrective  action  taken. 


(C)  Operating  logs  and  operating 
scenarios. 

(iii)  For  each  deviation  from  an 
emission  limitation  (emission  limits  and 
operating  limits)  occurring  at  an  affected 
source  where  you  are  using  a  CMS  to 
comply  with  the  emission  limit  in  this 
subpart,  you  must  include  the 
information  in  paragraphs  (d)(5)(iii)(A) 
through  (N)  of  this  section.  This 
includes  periods  of  startup,  shutdown, 
and  malfunction. 

(A)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(B)  The  date  and  time  that  each  CMS 
was  inoperative,  except  for  zero  (low- 
level)  and  high-level  checks. 

(C)  The  date,  time,  and  duration  that 
each  CEMS  was  out-of-control, 
including  the  information  in 

§  63.8(c)(8). 

(D)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(E)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period,  and  the  total  duration  as  a 
percent  of  the  total  source  operating 
time  during  that  reporting  period. 

(F)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  into  those  that  are  due  to  startup, 
shutdown,  control  equipment  problems, 
process  problems,  other  known  causes, 
and  other  imknown  causes. 

(G)  A  simunary  of  the  total  duration 
of  CMS  downtime  during  the  reporting 
period,  and  the  total  duration  of  CMS 
downtime  as  a  percent  of  the  total 
source  operating  time  during  that 
reporting  period. 

(H)  An  identification  of  each 
hazardous  air  pollutant  that  was 
monitored  at  the  affected  source. 

(I)  A  brief  description  of  the  process 
units. 

(J)  A  brief  description  of  the  CMS. 

(K)  The  date  of  the  latest  CMS 
certification  or  audit. 

(L)  A  description  of  any  changes  in 
CMS,  processes,  or  controls  since  the 
last  reporting  period. 

(M)  Operating  logs  and  operating 
scenarios. 

(N)  The  operating  day  or  operating 
block  average  values  of  monitored 
parameters. 

(6)  If  there  were  no  periods  during 
which  the  CMS  (including  CEMS  and 
CPMS)  was  out-of-control  as  specified 
in  §  63.8(c)(7),  a  statement  that  there 
were  no  periods  during  which  the  CMS 
was  out-of-control  during  the  reporting 
period. 

(7)  U  you  invoke  the  delay  of  repair 
provisions  in  §  63.104(e)  for  heat 
exchange  systems,  you  must  include  the 
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information  in  §63.104(f)(2)(i)  through 
(iv)  in  yoiu  next  compliance  report.  If 
the  leak  remains  imrepaired,  you  must 
also  submit  the  information  in  each 
subsequent  compliance  report  imtil 
repair  of  the  leak  is  reported. 

(8)  Include  the  information  in 
paragraphs  (d)(8)(i)  through  (iii),  as 
applicable,  for  storage  taiiks  subject  to 
the  emission  limitations  and  work 
practice  standards  in  Table  3  of  this 
subpart. 

(i)  For  each  storage  tank  subject  to 
control  requirements,  include  periods  of 
planned  routine  maintenance  diuing 
which  the  control  device  does  not 
comply  with  the  emission  limitation  in 
Table  3  of  this  subpart. 

(ii)  For  each  storage  tank  controlled 
with  a  floating  roof,  include  a  copy  of 
the  inspection  record  (required  in 
§63.1065)  when  inspection  failures 
occur. 

(iii)  If  you  elect  to  use  an  extension 
for  a  floating  roof  inspection  in 
accordance  with  §63.1063(c)(2)(iv)(B)  or 
(e)(2),  include  the  documentation 
required  by  §63.1063  (c)(2)(iv)(B)  or 
(e)(2). 

(9)  Include  each  new  operating 
scenario  which  has  been  operated  since 
the  time  period  covered  by  the  last 
compliance  report.  For  each  new 
operating  scenario,  you  must  provide 
verification  that  the  operating 
conditions  for  any  associated  control  or 
treatment  device  have  not  been 
exceeded  and  that  any  required 
calculations  and  engineering  analyses 
have  been  performed.  For  the  initial 
compliance  report,  each  operating 
scenario  operated  since  the  compliance 
date  must  be  submitted. 
1  (10)  Include  the  information  specified 
i)i  §  63.1039(b)(1)  through  (8)  for 
equipment  subject  to  the  work  practice 
standards  for  equipment  leaks  in  Table 
4  of  this  subpart. 

1  (e)  Each  affected  source  that  has 
obtained  a  title  V  operating  permit 
pursuant  to  40  CFR  part  70  or  71  must 
report  all  deviations  as  defined  in  this 
subpart  in  the  semiaimual  monitoring 
report  required  by  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii){A).  If  an  affected  soiuce 
submits  a  Compliance  report  pursuant 
to  Table  18  of  this  subpart  along  with, 
or  as  part  of,  the  semiaimual  monitoring 
report  required  by  40  CFR 
70.6(a)(3)(iii)(A)or40CFR 
71.6(a)(3)(iii)(A),  and  the  Compliance 
report  includes  all  required  information 
concerning  deviations  from  any 
emission  limitation  (including  any 
operating  limit),  or  work  practice 
standard  in  this  subpart,  submission  of 
the  compliance  report  shall  be  deemed 
to  satisfy  any  obhgation  to  report  the 


same  deviations  in  the  semiaimual 
monitoring  report.  However,  submission 
of  a  Compliance  report  shall  not 
otherwise  affect  any  obligation  the 
affected  soxut:e  may  have  to  report 
deviations  from  permit  requirements  to 
the  permit  authority. 

§63.8080    What  records  must  J  keep? 

(a)  You  must  keep  the  records 
specified  in  paragraphs  (a)(1)  through 
(10)  of  this  section. 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  Initial 
Notification  or  Notification  of 
Compliance  Status  that  you  submitted, 
according  to  the  requirements  in 
§63.10(b)(2)(xiv). 

(2)  The  records  in  §  63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests  and 
performance  evaluations  as  required  in 
§63.10(b)(2)(viii). 

(4)  Records  specified  in  §  63.1038(b) 
and  (c)  for  equipment  subject  to  the 
work  practice  standards  for  equipment 
leaks  in  Table  4  of  this  subpart. 

(5)  Daily  schedule  or  log  of  each 
operating  scenario. 

(6)  The  information  specified  in 
paragraphs  (a)(6)(i)  and  (ii)  for  process 
vessels  in  compliance  with  the  percent 
reduction  emission  limitation  in  Table  1 
of  this  subpart. 

(i)  Records  of  whether  each  batch 
operated  was  considered  a  standard 
batch. 

(ii)  The  actual  uncontrolled  and 
controlled  emissions  for  each  batch  that 
is  considered  to  be  a  non-standard 
batch. 

(7)  Records  of  planned  routine 
maintenance  for  control  devices  used  to 
comply  with  the  percent  reduction 
emission  limitations  for  storage  tanks  in 
Table  3  of  this  subpart. 

(8)  The  maintenance  wastewater  plan 
required  in  Table  9  of  this  subpart. 

(9)  A  record  of  each  time  a  safety 
device  is  opened  to  avoid  xmsafe 
conditions  in  accordance  with 

§  63.8000(c). 

(10)  Records  of  the  results  of  each 
CPMS  caUbration,  validation  check,  and 
inspection  required  by  §  63.8035(c)(6) 
through  (8),  (d)(4)  and  (5),  (e)(4)  through 
(7),  and  (f)(3)  and  (4). 

(b)  For  each  CEMS,  you  must  keep  the 
records  specified  in  paragraphs  (b)(1) 
through  (4)  of  this  section. 

(1)  Records  described  in 
§63.10(b)(2)(vi)-(xi). 

(2)  Previous  (i.e.,  superseded) 
versions  of  the  performance  evaluation 
plan  as  required  in  §  63.8(d)(3). 


(3)  Request  for  alternatives  to  relative 
accuracy  test  for  CEMS  as  required  in 
§63.8(f)(6)(i). 

(4)  Records  of  the  date  and  time  that 
each  deviation  started  and  stopped,  and 
whether  the  deviation  occurred  during  a 
period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(c)  You  must  keep  the  records 
required  in  Tablfes  15, 16,  and  17  of  this 
subpart  to  show  continuous  compUance 
with  each  emission  limitation  and  work 
practice  standard  that  appHes  to  you. 

§  63.8085    In  what  form  and  how  long  must 
I  keep  my  records? 

(a)  Your  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review  according  to 

§  63.10(b)(1). 

(b)  As  specified  in  §  63.10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record 
according  to  §  63.10Cb)(l).  You  can  keep 
the  records  offsite  for  the  remaining  3 
years. 

Other  Requirements  and  Information 

§63.8090  What  compliance  options  do  I 
have  if  part  of  my  plant  is  subject  to  both 
this  subpart  and  anottter  sut>part? 

(a)  Compliance  with  40  CFR  parts  264 
and  265,  subparts  AA,  BB.  and/or  CC. 
(1)  After  the  compliance  dates  specified 
in  §  63.7995,  if  a  control  device  that  you 
use  to  comply  with  this  subpart  is  also 
subject  to  monitoring,  recordkeeping, 
and  reporting  requirements  in  40  CFR 
part  264,  subpart  AA,  BB,  or  CC;  or  the 
monitoring  and  recordkeeping 
requirements  in  40  CFR  part  265, 
subpart  AA,  BB.  or  CC;  and  you  comply 
with  the  periodic  reporting 
requirements  imder  40  CFR  part  264, 
subpart  AA,  BB,  or  CC  that  would  apply 
to  the  device  if  your  facility  had  final- 
permitted  status,  you  may  elect  to 
comply  either  widi  the  monitoring, 
recordkeeping,  and  reporting 
requirements  of  this  subpart;  or  with  the 
monitoring  and  recordkeeping 
reqiurements  in  40  CFR  part  264  or  265 
and  the  reporting  requirements  in  40 
CFR  part  264,  as  described  in  this 
paragraph,  which  constitute  compliance 
with  the  monitoring,  recordkeeping,  and 
reporting  requirements  of  this  subpart,  ff 
you  elect  to  comply  with  the 
monitoring,  recortfiieeping,  and 
reporting  requirements  in  40  CFR  parts 
264  and/or  265,  you  must  report  the 
information  required  for  the  compliance 
report  in  §  63.8075,  and  you  must 
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identify  in  the  Notification  of 
CompUance  Status  required  by 
§63.8070  the  monitoring, 
recordkeeping,  and  reporting  authority 
under  which  you  will  comply. 

(2)  After  the  compliance  dates 
specified  in  this  section,  if  any 
equipment  at  an  affected  source  that  is 
subject  to  this  subpart  is  also  subject  to 
40  CFR  part  264,  subpart  BB  or  to  40 
CFR  part  265,  subpart  BB,  then 
compliance  with  the  recordkeeping  and 
reporting  requirements  of  40  CFR  part 
264  and/or  265  may  be  used  to  comply 
with  the  recordkeeping  and  reporting 
requirements  of  §  63.1255.  to  the  extent 
that  the  requirements  of  40  CFR  part  264 
andJoi  265  duplicate  the  requirements 
of  this  subpart.  You  must  identify  in  the 
Notification  of  CompUance  Status 
required  by  §  63.8070  if  you  will  comply 
with  the  recordkeeping  and  reporting 
authority  under  40  CFR  part  264  and/or 
265. 

(b)  CompUance  with  40  CFR  part  60. 
subpart  Kb.  After  the  compliance  dates 
specified  in  §  63.7995.  you  are  in 
comphance  with  this  subpart  HHHHH 
for  any  storage  tank  that  is  assigned  to 
miscellaneous  coating  manufacturing 
operations  and  that  is  both  controlled 
with  a  floating  roof  and  in  compliance 
with  the  provisions  of  40  CFR  part  60. 
subpart  Kb.  You  are  in  compliance  with 
this  subpart  HHHHH  if  you  have  a 
storage  tank  with  a  fixed  roof,  closed- 
vent  system,  and  control  device  in 
compliance  with  40  CFR  part  60. 
subpart  Kb.  you  must  comply  with  the 
monitoring,  recordkeeping,  and 
reporting  requirements  in  this  subpart 
HHHHH.  You  must  also  identify  in  your 
Notification  of  Compliance  Status 
required  by  §  63.8070  which  storage 
tanks  are  in  compUance  with  40  CFR  60 
part  60.  subpart  Kb. 

(c)  Compliance  with  other  regulations 
.  for  wastewater.  After  the  compliance 

dates  specified  in  §63.7995,  if  you  have 
an  affected  wastewater  stream  that  is 
also  subject  to  provisions  in  40  CFR 
parts  260  through  272,  you  may  elect  to 
determine  whether  this  subpart  or  40 
CFR  parts  260  through  272  contain  the 
more  stringent  control  requirements 
(e.g.,  design,  operation,  and  inspection 
requirements  for  waste  management 
units;  numerical  treatment  standards; 
etc.)  and  the  more  stringent  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements.  Compliance 
with  provisions  of  40  CFR  parts  260 
through  272  that  are  determined  to  be 
more  stringent  than  the  requirements  of 
this  subpart  constitutes  compliance 
with  this  subpart.  For  example, 
provisions  of  40  CFR  parts  260  through 
272  for  treatment  imits  that  meet  the 
conditions  specified  in  §  63.138(h) 


constitute  compliance  with  this  subpart. 
In  the  Notification  of  Compliance  Status 
required  by  §63.8070,  you  must  identify 
the  more  stringent  provisions  of  40  CFR 
parts  260  through  272  with  which  you 
will  comply.  You  must  also  identify  in 
the  Notification  of  Compliance  Status 
required  by  §63.8070  the  information 
and  procedures  that  you  used  to  make 
any  stringency  determinations.  If  you  do 
not  elect  to  determine  the  more 
stringent  requirements,  you  must 
comply  with  both  the  provisions  of  40 
CFR  parts  260  through  272  and  the 
provisions  of  this  subpart. 

§63.8095    What  parts  of  th*Q«n«ral 
Provisions  apply  to  m«7 

Table  19  of  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§63.1  through  63.15  apply  to  you. 

163^100    Who  ImptoiTMnts  and  snforcM 
this  sulipart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us.  the  US  EPA.  or  a 
delegated  authority  such  as  your  State, 
local,  or  tribal  agency.  If  the  US  EPA 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency  has  the  authority  to 
implement  and  enforce  this  subpart. 
You  should  contact  your  US  EPA 
Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  your  State,  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
section  40  CFR  part  63,  subpart  E.  the 
authorities  contained  in  paragraph  (c)  of 
this  section  are  retained  by  the 
Administrator  of  US  EPA  and  are  not 
delegated  to  the  State,  local,  or  tribal 
agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  follows: 

(1)  Approval  of  alternatives  to  the 
non-opacity  emission  limitations  and 
work  practice  standards  in  §  63.8000(a) 
imder§  63.6(g). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f)  and  as  defined  in  §  63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(0  and  as 
defined  in  §  63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 

f63J105    What  definitions  apply  to  this 
subpart? 

(a)  The  following  terms  used  in  this 
subpart  and  referenced  subparts  are 
defined  in  §§63.101.  63.111,  63.1020. 
63.1601,  and  63.1251  as  specified  after 
each  term: 
Actual  HAP  emissions  (§  63.1251) 


Air  pollution  control  device  (or  control 

device)  (§63.1251) 
Annual  average  concentration  (§63.111) 
Block  (§63.1251) 
Boiler  (§63.111) 
Car  seal  (§63.111) 
Cleaning  operation  (§63.1251) 
Closed-vent  system  (§63.111) 
Combustion  device  (§63.111) 
Connector  (§63.1020) 
Container  (§63.111) 
Cover  (§63.111) 
Dense  gas  system  (§  63.1251) 
E>ouble  block  and  bleed  system 

(§63.1020) 
Duct  work  (§63.111) 
Enhanced  biological  treatment  system 

(§63.111) 
External  floating  roof  (EFR)  (§  63.1601) 
Fixed  roof  (§63.1251) 
Flexible  fabric  sleeve  seal  (§63.1061) 
Floating  roof  (§  63.1061) 
Flow  indicator  (§63.111) 
Halogenated  vent  stream  (§63.111) 
Hard-piping  (§63.111) 
Hydrogen  halides  and  halogens 

(§63.1251) 
In  gas  and  vapor  service  (§  63.1020) 
In  heavy  liquid  service  (§63.1020) 
In  light  liquid  service  (§  63.1020) 
In  liquid  service  (§  63.1020) 
In  organic  hazardous  air  pollutant 

(HAP)  service  (§63.1020) 
In  vacuum  service  (§63.1020) 
Individual  drain  system  (§63.111) 
Initial  fill  or  initial  filling  (§63.1061) 
Instrumentation  system  (§63.1020) 
Internal  floating  roof  (§  63.1061) 
Junction  box  (§63.111) 
Liquid-mounted  seal  (§63.1061) 
Liquids  dripping  (§63.1020) 
Mechanical  shoe  seal  or  metallic  shoe 

(§63.1061) 
Nonrepairable  (§  63.1020) 
Oil-water  separator  (§63.111) 
Open-ended  valve  or  line  {§  63.1020) 
Point  of  determination  (§  63.111) 
Pressiu«  reUef  device  or  valve 

(§63.1020) 
Primary  hiel  (§63.111) 
Process  heater  (§  63.111) 
Repaired  (§63.1020) 
Residual  (§63.111) 
Safety  device  (§  63.1251) 
Screwed  (threaded)  connector 

(§63.1020) 
Sewer  line  (§63.111) 
Surfece  impoimdment  (§  63.111) 
System  flowrate  (§  63.1251) 
Table  9  compound  (§63.111) 
Total  organic  compounds  (TOG) 

(§63.1251) 
Treatment  process  (§63.111) 
Uncontrolled  HAP  emissions  (§  63.1251) 
Vapor-mounted  seal  (§63.1061) 
Wastewater  tank  (§  63.111) 
Water  seal  controls  (§63.111) 

(b)  All  terms  used  in  this  subpart  and 
referenced  subparts  that  are  not  listed  in 
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paragraph  (a)  of  this  section  are  defined 
in  the  CAA,  in  40  CFR  63.2.  the  General 
Provisions  of  this  part,  and  in  this 
section  as  follows: 

Bulk  loading  means  the  loading,  into 
a  tank  truck  or  rail  car,  of  liquid  coating 
products  that  contain  one  or  more  of  the 
organic  HAP,  as  defined  in  section  112 
of  the  CAA.  firom  a  loading  rack.  A 
loading  rack  is  the  system  used  to  fill 
tank  trucks  and  railcars  at  a  single  . 
geographic  site. 

Closed  biological  treatment  process 
means  a  tank  or  siuface  impoundment 
Where  biological  treatment  occurs  and 
air  emissions  fi-om  the  treatment  process 
are  routed  to  a  control  device  by  means 
of  a  closed-vent  system  or  by  means  of 
hard-piping.  The  tank  or  surface 
impoimdment  has  a  fixed  roof,  as 
defined  in  §63.1251,  or  a  floating 
flexible  membrane  cover  that  meets  the 
requirements  specified  in  §63.134. 

Construction  means  the  onsite 
fabrication,  erection,  or  installation  of 
an  affected  source.  Addition  of  new 
equipment  to  an  affected  source  does 
hot  constitute  construction,  but  it  may 
constitute  reconstruction  of  the  affected 
soiu-ce  if  it  satisfies  the  definition  of 
reconstruction  in  §  63.2. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

I    (1)  fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
emission  limitation  (including  any 
operating  limit)  or  work  practice 
standard; 

(2)  fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  fails  to  meet  any  emission 
liinitation  (including  any  operating 
limit)  or  work  practice  standard  in  this 
subpart  during  startup,  shutdown,  or 
malfunction,  regardless  or  whether  or 
not  such  failure  is  permitted  by  this 
subpart. 

Emission  limitation  means  any 
emission  limit  or  operating  limit. 

Large  control  device  means  a  control 
device  that  controls  total  HAP  emissions 
of  greater  than  or  equal  to  10  tons/yr, 
before  control. 

Maintenance  wastewater  means 
wastewater  generated  by  the  draining  of 
process  fluid  from  components  in  the 
miscellaneous  coating  manufacturing 
operations  into  an  individual  drain 
system  in  preparation  for  or  during 
maintenance  activities.  Maintenance 
wastewater  can  be  generated  during 
planned  and  unplanned  shutdowns  and 


diuing  periods  not  associated  with  a 
shutdown.  Examples  of  activities  that 
can  generate  maintenance  wastewater 
include  descaling  of  heat  exchanger 
tubing  bundles,  cleaning  of  distillation 
column  traps,  draining  of  pumps  into  an 
individual  drain  system,  and  draining  of 
portions  of  the  process  equipment  for 
repair.  Wastewater  from  cleaning 
operations  is  not  considered 
maintenance  wastewater. 

Mixing  means  an  operation  in  which 
a  material  is  combined  with  one  or  more 
materials  at  ambient  temperatvue 
without  a  chemical  reaction. 

Open  biological  treatment  process 
means  a  biological  treatment  process 
that  is  not  a  closed  biological  treatment 
process  as  defined  in  this  section. 

Operating  scenario  means  for  the 
piuposes  of  reporting  and 
recordkeeping,  any  specific  operation  of 
process  vessels  and  associated 
equipment  used  to  produce  a  specific 
family  of  coatings  and  includes  for  the 
production  of  each  family  of  coatings: 

(1)  A  description  of  the  process  and 
the  type  of  process  equipment  used; 

(2)  An  identification  of  related 
process  vessel  vents  and  their  associated 
emissions  episodes  and  durations, 
wastewater  point  of  determination 
(POD),  and  storage  tanks; 

(3)  The  applicable  control 
requirements  of  this  subpart,  including 
the  level  of  required  control,  and  for 
vents,  the  level  of  control  for  each  vent; 

(4)  The  control  or  treatment  devices 
used,  as  applicable,  including  a 
description  of  operating  and/ or  testing 
conditions  for  any  associated  control 
device; 

(5)  The  vents  from  process  vessels, 
wastewater  POD,  and  storage  tanks 
(including  those  from  other  processes) 
that  are  simultaneously  routed  to  the 
control  or  treatment  device(s); 

(6)  The  applicable  monitoring 
requirements  of  this  subpart  and  any 
parametric  level  that  assures 
compliance  for  all  emissions  routed  to 
the  control  or  treatment  device; 

(7)  Calculations  and  engineering 
analyses  required  to  demonstrate 
compliance;  and 

(8)  For  reporting  purposes,  a  change 
to  any  of  these  elements  not  previously 
reported,  except  for  paragraph  (5)  of  this 
definition,  constitutes  a  new  operating 
scenario. 

Predominant  HAP  means,  as  used  in 
calibrating  an  analyzer,  the  single 
organic  HAP  that  constitutes  the  largest 
percentage  of  the  total  HAP  in  the 
analyzed  gas  stream,  by  volimie. 

Process  means  all  of  the  equipment 
which  collectively  function  to  produce 
a  family  of  coatings.  A  process  may 
consist  of  one  or  more  mixing  vessels. 


Nondedicated  solvent  recovery 
operations  located  within  a  contiguous 
area  within  the  affected  soiu-ce  are 
considered  single  processes. 

Process  vessel  vent  means  a  vent  from 
a  mixing  vessel  or  vents  from  multiple 
mixing  vessels  that  are  manifolded 
together  into  a  common  header,  through 
which  a  HAP-containing  gas  stream  is. 
or  has  the  potential  to  be,  released  to  the 
atmosphere.  Emission  streams  that  are 
undiluted  and  uncontrolled  containing 
less  than  50  ppmv  HAP,  as  determined 
through  process  knowledge  that  no  HAP 
are  present  in  the  emission  stream  or 
using  an  engineering  assessment  as 
discussed  in  §63.1257(d)(2)(ii),  test  data 
using  Methods  18  of  40  CFR  part  60, 
appendix  A,  or  any  other  test  method 
that  has  been  validated  according  to  the 
procedures  in  Method  301  of  appendix 
A  of  this  part,  are  not  considered 
process  vessel  vents.  Process  vessel 
vents  do  not  include  vents  on  storage 
tanks,  wastewater  emission  sources,  or 
pieces  of  equipment  subject  to  the 
emission  limitations  and  work  practice 
standards  in  entry  1.  of  Table  4  of  this 
subpart. 

Recovery  device  means  an  individual 
unit  of  equipment  used  for  the  purpose 
of  recovering  chemicals  for  fuel  value 
[i.e.,  net  positive  heating  value),  use. 
reuse,  or  for  sale  for  fuel  value,  use  or 
reuse.  Examples  of  equipment  that  may 
be  recovery  devices  include  absorbers, 
carbon  adsorbers,  condensers,  oil- water 
separators  or  organic- water  separators, 
or  organic  removal  devices  such  as 
decanters,  strippers,  or  thin-film 
evaporation  imits.  To  be  a  recovery 
device  for  a  wastewater  stream,  a 
decanter  and  any  other  equipment  based 
on  the  operating  principle  of  gravity 
separation  must  receive  only  two-phase 
liquid  streams. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2. 

Shutdown  means  the  cessation  of 
operation  of  an  affected  source,  any 
process  vessels  within  an  affected 
source,  or  equipment  required  or  used 
to  comply  with  this  subpart  as  a  result 
of  a  mdfunction  or  for  replacement  of 
equipment,  repair,  or  any  other  piupose 
not  excluded  from  this  definition. 
Shutdown  also  applies  to  the  emptying 
and  degassing  of  storage  tanks. 
Shutdown  does  not  apply  to  the 
cessation  of  production  of  a  particular 
coating  at  the  end  of  a  campaign,  for ' 
routine  maintenance,  for  rinsing  or 
washing  of  equipment  between  batches, 
or  other  routine  operations. 

Sniall  control  device  means  a  control 
device  that  controls  total  HAP  emissions 
of  less  than  10  tons/yr,  before  control. 


i7Ml»riil  Rftoistwr/Vnl.  67.  No.  65 /Thursday.  Anril  4.  2002 / Proposed  Rules 


16237 


16236 


Federal  Register /Vol.  67,  No.  65 /Thursday.  April  4,  2002  /  Proposed  Rules 


Standard  batch  means  a  batch  process 
operated  within  a  range  of  operating 
conditions  that  are  documented  in  an 
operating  scenario.  Emissions  from  a 
standard  batch  are  based  on  the 
operating  conditions  that  result  in 
highest  emissions.  The  standard  batch 
defines  the  uncontrolled  and  controlled 
emissions  for  each  emission  episode 
defined  under  the  operating  scenario. 

Startup  means  the  setting  in  operation 
of  a  new  or  reconstructed  affected 
soiut;e.  For  new  equipment  added  to  an 
affected  soiut:e,  including  equipment 
used  to  comply  with  this  subpart, 
startup  means  the  first  time  the 
equipment  is  put  into  operation.  Startup 
also  means  the  first  time  a  new  family 
of  coatings  is  produced  in  existing 
equipment.  Startup  does  not  apply  to 
the  first  time  equipment  is  put  into 
operation  at  the  start  of  a  campaign  to 
produce  a  family  of  coatings  that  has 
been  produced  in  the  past,  after  a 
shutdown  for  maintenance,  or  at  the 
beginning  of  each  batch  within  a 
campaign. 

Stomge  tank  means  a  tank  or  other 
vessel  that  is  used  to  store  organic 
liquids  that  contain  one  or  more  HAP  as 
raw  material  feedstocks.  Storage  tank 
also  means  a  tank  or  other  vessel  in  a 
tank  farm  that  receives  and  accumulates 
used  solvent  from  multiple  batches  of  a 
process  or  processes  for  purposes  of 


solvent  recovery.  The  following  are  not 
considered  storage  tanks  for  the 
purposes  of  this  subpart: 

(1)  Vessels  permanently  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships; 

(2)  Pressure  vessels  designed  to 
operate  in  excess  of  204.9  kilopascals 
and  without  emissions  to  the 
atmosphere; 

(3)  Vessels  storing  organic  liquids  that 
contain  HAP  only  as  impurities; 

(4)  Wastewater  storage  tanks;  and 

(5)  Process  vessels. 
Supplemental  gases  are  any  gaseous 

streams  that  are  not  defined  as  process 
vents,  or  closed- vent  systems  from 
wastewater  management  and  treatment 
units,  storage  tanks,  or  equipment 
components  and  that  contain  less  than 
50  ppmv  TOC,  as  determined  through 
process  knowledge,  that  are  introduced 
into  vent  streams  or  manifolds.  Air 
required  to  operate  combustion  device 
bumer(s)  is  not  considered 
supplemental  gas. 

Total  organic  compounds  or  (TOC) 
means  the  total  gaseous  organic 
compounds  (minus  methane  and 
ethane)  in  a  vent  stream,  with  the 
concentrations  expressed  on  a  carbon 
basis. 

Waste  management  unit  means  the 
equipment,  structure(s),  and/or 
device(s)  used  to  convey,  store,  treat,  or 


dispose  of  wastewater  streams  or 
residuals.  Examples  of  waste 
management  units  include  wastewater 
tanks,  air  flotation  units,  surface 
impoimdments,  containers,  oil-water  or 
organic- water  separators,  individual 
drain  systems,  biological  wastewater 
treatment  units,  waste  incinerators,  and 
organic  removal  devices  such  as  steam 
and  air  stripper  units,  and  thin  film 
evaporation  units.  If  such  equipment  is 
used  for  recovery  then  it  is  part  of  the 
miscellaneous  coating  manufactiuing 
operations  and  is  not  a  waste 
management  unit. 

Wastewater  stream  means  organic 
HAP-containing  water,  raw  material, 
intermediate,  product,  by-product,  or 
waste  material  that  is  discarded  from 
miscellaneous  coating  manufacturing 
operations  through  a  single  POD,  and 
that  contains  an  annual  average 
concentration  of  Table  9  compoimds  (as 
defined  in  §  63.111)  of  at  least  2,000 
ppmw  at  any  flow  rate.  For  the  purposes 
of  this  subpart,  noncontact  cooling 
water  is  not  considered  a  wastewater 
stream. 

Work  practice  standard  means  any 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  that  is  promulgated  pursuant  to 
section  112(h)  of  the  Clean  Air  Act. 

Tables  to  Subpart  HHHHH  of  Part  63 


As  required  in  §  63.8000(a)(1)  and  (e),  you  must  meet  each  emission  limitation  and  work  practice  standard  in  the 
following  table  that  applies  to  yoiir  process  vessels: 

Table  1  to  Subpart  HHHHH.— Emission  Umitations  and  Work  Practice  Standards  for  Process  Vessels 


For  each 


1.  Portabie  process  vessel  >250 
gal. 


At 


An  existing  source 


You  must 


Equip  ttie  vessel  witti  a  cover  or 
ltd  that  must  be  in  place  at  all 
times  when  the  vessel  contains 
a  HAP. 


Or  you  must 


Non  applicable. 
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TABLE  1  TO  Subpart  HHHHH.— Emission  Limitations  and  Work  Practice  Standards  for  Process  Vessels— 

Continued 


For  each  *  *  * 


.  Stationary  process  vessel  >250 
gal. 


At*  * 


An  existing  source 


You  must  * 


Equip  the  vessel  with  a  tightly  fit- 
ting vented  cover  or  lid  that 
must  be  closed  at  all  times 
when  the  vessel  contains  a 
HAP;  and  route  emissions  from 
the  vented  cover  or  lid  through 
a  closed-vent  system  to  any  of 
the  following:  a  control  device 
that  reduces  HAP  emissions  by 
>75  percent  by  weight;  or  a 
control  device  that  reduces 
emissions  to  an  outlet  total  or- 
ganic HAP  or  TOC  concentra- 
tion <20  ppmv  and  an  outlet  hy- 
drogen halide  and  halogen  con- 
centration <20  ppmv,  both  cor- 
rected for  supplemental  gases 
as  specified  in  §  63.8030(g),  or 
a  flare  that  meets  the  perform- 
ance requirements  in 
§63.1 1(b),  but  you  may  not  use 
a  flare  to  control  halogenated 
vent  streams;  or  a  control  de- 
vice specified  in  §63.8010(0; 
and  Comply  with  the  work  prac- 
tice standards  for  closed-vent 
systems  specified  in  Table  4  of 
this  subpart;  and  comply  with 
the  emission  limitations  in  Table 
8  of  this  subpart  if  you  use  a 
combustion  device  to  control 
halogenated  vent  streams.  De- 
termine whettier  a  vent  stream 
is  halogenated  according  to 
§63.8015. 


Or  you  must  * 


Equip  the  vessel  with  a  tightly-fit- 
ting vented  cover  or  lid  tfiat 
must  be  closed  at  all  times 
when  the  vessel  contains  a 
HAP;  and  route  emissions  from 
the  vented  cover  or  lid  through 
a  closed-vent  system  to  a  con- 
denser that  reduces  tt>e  outlet 
gas  temperature  to:  <10°C  if 
the  process  vessels  contains 
HAP  with  a  partial  pressure 
<0.7  kPa;  or  <2°C  if  the  proc- 
ess vessel  contains  HAP  with  a 
partial  pressure  >0.7  kPa  and 
<17.2  kpa;  or  <-5°C  if  the 
process  vessel  contains  HAP 
with  a  partial  pressure  >17.2 
kpa;  and  determine  partial  pres- 
sures at  25°C;  and  comply  with 
the  work  practne  standards  for 
ctosed-vent  systems  specified 
in  Tat>le  4  of  this  subpart. 
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Table  1  to  Subpart  HHHHH. 


Emission  Limitations  and  Work  Practice  Standards  for  Process  Vessels— 
Continued 


For  each  * 


3.  Portable  and  stationary  process 
vessel  >2S0  gal. 


At*  •  * 


A  new  or  reconstructed  source 


You  must* 


Equip  the  vessel  with  a  tightly  fit- 
ting vented  cover  or  lid  that 
must  be  closed  at  all  times 
wt>en  tfie  vessel  contains  a 
HAP;  and  route  emissions  from 
ttie  vented  cover  or  lid  through 
a  closed-vent  system  to  any  of 
thie  following:  a  control  device 
t^iat  redgces  HAP  emissions  by 
^5  percent  by  weight;  or  a 
control  device  that  reduces 
emissions  to  an  outlet  total  or- 
ganic HAP  or  TOC  concentra- 
tion <20  ppmv  and  an  outlet  hy- 
drogen halide  and  halogen  con- 
centration <20  ppmv,  both  cor- 
rected for  supplemental  gases 
as  specified  in  §63.8030(j);  or  a 
flare  that  nrieets  the  perform- 
ance requirenrients  in 
§63. 11(b),  but  you  may  not  use 
a  flare  to  control  halogenated 
vent  streams;  or  a  control  de- 
vice specified  in  §63.8010(0: 
and  Comply  with  the  work  prac- 
tice standards  for  closed-vent 
systems  specified  in  Table  4  of 
this  subpart;  and  comply  with 
the  emission  limitations  in  Table 
6  of  this  subpart,  if  you  use  a 
combustion  device  to  control 
halogenated  vent  streams.  De- 
termine whettier  a  vent  stream 
is  halogenated  according  to 
§63.8015. 


Or  you  must  * 


Equip  the  vessel  with  a  tightly-fit- 
ting vented  cover  or  lid  that 
must  be  closed  at  all  times 
when  the  vessel  contains  a 
HAP;  and  route  emissions  from 
the  vented  cover  or  lid  through 
a  closed-vent  system  to  a  con- 
denser that  reduces  the  outlet 
gas  temperature  to:  <-4°C  if 
the  process  vessels  contains 
HAP  with  a  partial  pressure 
<0.7  kPa;  or  <-20°C  if  the 
process  vessel  contains  HAP 
with  a  partial  pressure  >0.7  kpa 
and  <17.2  kpa;  or  <-30°C  If 
the  process  vessel  contains 
HAP  with  a  partial  pressure 
>17.2  kpa;  and  determine  par- 
tial pressures  at  25°C;  and 
comply  with  the  work  practk:e 
standards  for  ck)sed-vent  sys- 
tems specified  in  Table  4  of  this 
subpart. 


As  required  in  §  63.8000(a)(2)  and  (e)  and  63.8020,  you  must  meet  each  emission  limitation  and  work  practice 
standard  in  the  following  table  that  applies  to  your  wastewater  streams,  waste  management  units,  and  liquid  streams 
in  open  systems  within  miscellaneous  coating  manufacturing  operations: 

Table  2  to  Subpart  HHHHH.— Emission  Limitations  and  Work  Practice  Standards  for  Wastewater  Streams, 
Waste  Management  Units,  and  Liquid  Streams  in  Open  Systems  Within  the  Miscellaneous  Coating  Manu- 
facturing Operations 


For  each  * 


.  Waste  management  unit  (i.e.,  wastewater 
tank,  surface  impoundment,  container,  indi- 
vklual  drain  system,  ar>d  oil-water  separator) 
used  to  convey,  store,  treat,  or  dispose  of  an 
affected  wastewater  stream. 


You  must 


.  Suppress  emissk>ns  of  HAP  listed  on  Table 
9  of  sut>part  G  by  complying  with  the  re- 
quirements specified  in  §63.132(a)(2)(i)  and 
63.133  through  63.137,  and 

.  Route  vent  streams  from  ttie  waste  man- 
agement units  through  a  dosed-vent  sys- 
tem to  any  of  ttte  following:  a  flare  ttiat 
meets  the  performance  requirements  of 
§63.1 1(b),  except  that  you  may  not  qent  a 
hakjgenated  vent  stream  to  a  flare;  or  a 
control  device  ttiat  reduces  HAP  emission 
by  >95  percent  by  weight;  or  a  control  de- 
vice  ttiat  reduces  emissions  to  an  outlet 
total  organk:  HAP  or  TOC  concentration 
^20  ppmv;  or  a  comtxistion  devk»  with  a 
minimum  residence  time  of  0.5  seconds  at 
a  minimum  temperature  of  760°  C;  or  a 
control  devk»  specified  in  §  63.8010(f);  and 
comply  with  ttie  work  practk»  starxlards  for 
ck>sed-vent  systems  specified  in  Table  4  of 
this  subpart. 


According  to  ttie  following  * 


For  any  halogenated  vent  streams  that  are 
controlled  with  a  combustion  devk».  also 
comply  with  the  emissions  limitatkms  in 
Table  6  of  this  subpart.  Determine  whettier 
a  vent  stream  Is  halogenated  according  to 
§63.8015;  and  you  must  correct  outlet  corv 
centrations  to  account  for  supplemental 
gases  using  the  procedures  specified  in 
§  63.8030(g);  and  you  may  not  comply  with 
ttie  outlet  concentratk>n  standard  for  sur- 
face impoundments  and  containers. 
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Table  2  to  Subpart  HHHHH.— Emission  Limitations  and  Work  Practice  Standards  for  Wastewater  Streams, 
Waste  Management  Units,  and  Liquid  Streams  in  Open  Systems  Within  the  Miscellaneous  Coating  Manu- 
facturing Operations— Continued 


For  each  * 


2.  Affected  wastewater  stream 


3.  Residual  removed  from  an  affected  waste- 
water stream. 


4.  Maintenance  wastewater  stream  containing 
HAP  listed  on  Table  9  of  subpart  G  of  this 
part. 

i|.  Liquid  stream  in  an  open  system  within  the 
miscellaneous  coating  manufacturing  oper- 
ations. 


You  must 


a.  Treat  the  wastewater  to  remove  or  destroy 
organk:  HAP  compounds  using  one  of  the 
treatment  opttons  specified  in 
§63. 138(b)(1),  (d),  (e),  (f),  (g),  or  (h)  of  sub- 
part G». 


Control  HAP  emissions  by  complying  with  the 
provisions  in  entry  1.  in  this  table  and  in 
§63.138(k). 

Develop  and  implement  a  maintenance 
wastewater  plan  according  to  §63.105. 

Comply  with  the  requirements  in  Table  35  of 
subpart  G  for  each  item  of  equipment  that 
is: »  a  drain,  drain  hub,  manhole,  lift  station, 
trench,  pipe,  or  oil-water  separator  that  con- 
veys water  with  a  total  annual  average  con- 
centration of  compounds  listed  on  Table  9 
of  subpart  G  >4,000  ppmw  at  any  flow  rate 
at  an  existing  source,  or  >2,000  ppmw  at 
any  flow  rate  at  a  new  or  reconstructed 
source;  or  a  tank  that  receives  one  or  more 
streams  that  contain  water  with  a  total  an- 
nual average  concentration  of  compounds 
listed  on  Table  9  of  subpart  G  of  this  part 
>4,000  ppmw  at  any  flow  rate  at  an  existing 
source  or  >2,000  ppmw  at  any  flow  rate  at 
a  new  source. 


According  to  the  following  * 


i.  The  treatment  options  may  be  used  in  com- 
bination for  different  wastewater  streams 
and/or  for  different  compounds  in  the  same 
wastewater  streams,  except  where  other- 
wise provided  in  §63.138. 

ii.  You  may  use  a  series  of  treatment  proc- 
esses in  accordance  with  the  provisk>ns  In 
§63. 138(a)(7). 

iii.  You  need  not  cover  and  vent  an  open  bio- 
k>gk:al  treatment  process  to  a  control  de- 
vice. 

Non  applicable. 


Non  applk^able. 


You  must  detennine  the  concentratkxi  of  the 
stream  being  received  by  a  tank  at  the  inlet 
to  the  tank,  and  you  must  use  the  proce- 
dures in  §63. 144(b). 


•The  references  to  "Group  1"  streams  in  §63.138  mean  wastewater  streams  with  a  'Table  9;'  HAP  concentration  >4,000  PP"lw  alexjstjng 
sources  and  >2.000  ppmw  at  new  sources  for  the  purposes  of  this  subpart.  References  to  Table  8"  compounds  do  not  apply  for  the  purposes  of 

*'bfSferences  in  §63.149  to  fuel  gas  systems  do  not  apply  for  the  purposes  of  this  subpart.  When  §63.149  refers  to  §63.139(c),  references  to 
entry  1  .b.  in  this  table  apply  for  the  purposes  of  this  subpart. 

As  required  in  §  63.8000(a)(3).  (e),  and  (h).  you  must  meet  each  emission  limitation  and  work  practice  standard 

in  the  following  table  that  applies  to  your  storage  tanks: 

Table  3  to  Subpart  HHHHH.— Emission  Limitations  and  Work  Practice  Standards  for  Storage  Tanks 


For  each 


1.  Storage  tank  220,000  gal  stor- 
ing material  that  has  a  maximum 
true  vapor  pressure  of  total  HAP 
^1 .9  psia. 


At*  * 


An  existing  source 


You  must  * 


Route  emissions  through  a 
closed-vent  system  to  either:  a 
control  device  that  reduces  or- 
gank: HAP  emissions  by  >90 
percent  by  weight;  or  a  control 
device  that  reduces  emisisons 
to  an  outlet  total  organic  HAP 
or  TOC  concentration  less  than 
or  equal  to  20  ppmv  and  an 
outlet  hydrogen  halide  and 
hakigen  concentraction  less 
than  or  equal  to  20  ppmv;  or  a 
flare  that  meets  the  perform- 
ance requirements  specified  in 
§63.1 1(b);  or  a  control  devk» 
specified  in  §63.801 0(f);  and 
Comply  with  the  work  practk» 
standards  for  closed-vent  sys- 
tems specified  in  Table  4  of  this 
subpart. 


Or  you  must  * 


Operate  and  maintain  either  an 
intemal  floating  roof  or  an  exter- 
nal floating  roof  designed,  oper- 
ated, inspected,  and  repaired 
as  specified  in  §63. 1063(a) 
through  (e);  or  vapor  balance 
according  to  §63. 1253(f),  ex- 
cept that:  the  references  to 
§§63.1255(g)(4)(i)  through  (iv), 
63.1257(c),  63.1258,  63.1259, 
and  63.1260  refer  to 
§63. 1024(f)(1)  through  (3), 
Table  12  of  this  subpart.  Table 
17  of  this  subpart,  §63.8080, 
and  §63.8075,  respectively; 
and  the  90  percent  control  re- 
quirement in  §63.1253(f)(6)(i) 
means  95  percent  for  the  pur- 
poses of  this  subpart. 
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Table  3  to  Subpart  HHHHH.— Emission  Limitations  and  Work  Practice  Standards  for  Storage  Tanks— 

Continued 


For  each 


.  Storage  tank  tank  ttiat  meets  ei- 
ther of  the  following  criteria: 
>25,000  gal  storing  material  tfiat 
has  a  maximum  true  vapor  pres- 
sure of  total  HAP  >01.1  psia;  or 
>20.000  gal  to  <25,000  gal  stor- 
ing material  ttiat  has  a  maximum 
true  vapor  pressoure  of  total 
HAP  total  HAP  >  1.5  psia. 


At 


A  new  or  reconstnxrted  source 


You  must  * 


Route  emisskms  through  a 
ctosed-vent  system  to  either:  a 
control  device  that  reduces  or- 
ganic HAP  emissions  by  290 
percent  by  weight:  or  a  flare 
ttiat  meets  the  performarx»  re- 
quirements specified  in 
§63.1 1(b);  or  a  control  device 
specified  in  §63.801 0(f);  and 
comply  with  the  worit  practne 
standards  for  closed-vent  sys- 
tems specified  in  Table  4  of  ttiis 
subpart. 


Or  you  must  * 


Operate  and  maintain  either  an 
intemal  floating  roof  or  an  exter- 
nal floating  roof  designed,  oper- 
ated, inspected,  and  repaired 
as  specified  in  §63. 1063(a) 
through  (e);  or  vapor  balance 
according  to  §63.1253(0. 


As  required  in  §§  63.8000(a)(4)  and  (e)  and  63.8055(a)(3).  you  must  meet  each  work  practice  standard  in  the  following 
table  that  appUes  to  your  equipment  leaks,  closed-vent  systems,  and  heat  exchange  systems: 

Table  4  to  Subpart  HHHHH.— Work  Practice  Standards  for  Equipment  Leaks,  Closed-Vent  Systems,  and 

Heat  Exchai^e  Systems 


For  each  * 


1.  Piece  of  equipment  that  is  in  organic  HAP  service  and  is  not  de- 
scribed in  §63.1019(0)  through  (e). 

2.  Piece  of  equipment  that  is  in  organic  HAP  service  300  hr/yr 

3.  Ctosed-vent  system  that  is  used  to  route  emission  to  a  control  de- 
\nce  that  is  used  to  comply  with  an  emission  limitation  or  work  prac- 
tice standard  in  Tat>les  1  through  3  or  5  of  this  sut>part. 

4.  Closed-vent  system  that  contains  a  bypass  line  that  could  divert  a 
vent  stream  away  from  a  control  devtoe  used  to  comply  with  an 
emission  limitation  or  work  practk»  standard  in  Tables  1  through  3 
and  5  of  this  subpart,  except  equipment  such  as  kjw-leg  drains,  high 
bleed  points,  analyzer  vents,  open-ended  valves  or  lines,  rupture 
disks,  and  pressure  relief  valves  needed  for  safety  purposes. 


5.  Heat  exchange  system  that  cools  process  equipment  or  materials  in 
miscellaneous  coating  manufacturing  operations. 


You  must' 


Comply  with  the  provisions  in  §§63.1022  and  63.1024  through  63.1037 

(except  §63. 1022(b)(5)). 
Identify  the  equipment  as  specified  in  §63. 1022(b)(5). 
Conduct  annual  inspections,  repair  leaks,  and  maintain  records  as 

specified  in  §  63.983(b),  (c),  and  (d). 

Install,  calibrate,  maintain,  and  operate  a  flow  indicator  that  determines 
whether  vent  stream  flow  is  present.  The  flow  indicator  must  be  in- 
stalled at  the  entrance  to  any  bypass  line  that  could  divert  the  vent 
stream  away  from  ttie  control  device  to  the  atmosphere,  and  it  must 
indicate  either  the  presence  of  flow  or  the  lack  of  flow  at  least  once 
very  15  minutes;  or  secure  the  bypass  line  valve  in  ttie  ctosed  posi- 
tkxi  with  a  car  seal  or  kx*  and  key  configruation.  You  must  visually 
inspect  the  seal  or  closure  mechanism  at  least  once  every  month  to 
ensure  that  the  valve  is  maintained  in  ttie  closed  position  and  the 
vent  stream  is  not  diverted  through  the  bypass  line. 

Monitor  and  repair  the  heat  exchange  system  according  to  §63. 104(a) 
through  (e).  except  that  references  in  §63.104  to  "chemk»l  manu- 
facturing process  units"  means  the  "miscellaneous  coating  manufac- 
tunng  operations  for  the  purposes  of  this  sut)part,  and  references  to 
§63.100  do  not  apply  for  ttie  purposes  of  this  subpart. 


As  required  in  §  63.8000(a)(5)  and  (e).  you  must  meet  each  emission  limitation  and  work  practice  standard  in  the 
following  table  that  applies  to  your  transfer  operations: 


'«C<>>l*> 
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Table  5  to  Subpart  HHHHH.— Emission  Limitations  and  Work  Practice  Standards  for  Transfer  Operations 


For 


iransfer  operations  for  bulk  loading  of  material 
containing  >3.0  million  gal/yr  of  HAP  with  a 
HAP  partial  pressure  >1 .5  psia. 


You  must 


Use  a  vapor  balancing  system  designed  and 
operated  to  collect  displaced  emissions  and 
route  them  to:  the  storage  tank  from  whwh 
the  liqukj  being  loaded  originated;  or  an- 
ottier  storage  tank  connected  to  a  common 
header;  or  compress  and  route  to  a  process 
where  the  HAP  in  the  emissions  predomi- 
nantly meet  one  of,  or  a  combination  of,  the 
foltowing  ends:  recyled  and  or  consumed  in 
the  same  manner  as  a  material  that  fulfills 
the  same  function  in  that  process;  trans- 
formed by  chemk^al  reaction  into  materials 
that  are  not  organk:  HAP;  incorporated  into 
a  product,  and/or  recovered;  or  Route  emis- 
sion streams  through  a  closed-vent  system 
to  a  control  devk:e  that  reduces  HAP  sys- 
tems emissions  by  >75  percent  by  weight; 
or  a  control  device  that  reduces  emissions 
to  an  outlet  total  organk:  HAP  or  TOC  con- 
centratton  <20  ppmv  and  an  outlet  hydro- 
gen halide  and  hatogen  concentratton  <20 
ppmv,  txjth  corrected  for  supplemental 
gases  as  specified  in  §63.8030(j);  or  a  flare 
that  meets  the  perfomiance  requirements  of 
§  63.11(b),  except  that  you  may  not  vent 
hatogenated  vent  streams  to  a  flare;  or  a 
control  devk»  specified  in  §  63.8010(f);  or  a 
condenser  ttiat  reduces  the  outlet  gas  tem- 
perature to:  <2°C  if  the  HAP  partial  pres- 
sure is  >1 .5  psia  and  <2.5  psia.  or  <-5°C  if 
the  HAP  partial  pressure  is  >2.5  psia. 


And  you  must 


Design  and  operate  each  vapor  collection 
system  such  that  HAP  collected  at  one 
loading  ami  will  not  pass  through  another 
toading  arm  .to  the  atmosphere;  and  prevent 
pressure  relief  devtoes  from  opening  during 
loading;  and  comply  with  ttie  work  practice 
standards  for  closed-vent  systems  specified 
in  Table  4  of  this  subpart;  and  for  any  hato- 
genated streams  that  are  controlled  with  a 
combustion  device,  you  must  also  comply 
with  the  emisston  limitations  in  Table  6  of 
this  subpart;  and  vapor  collection  equip- 
ment for  tank  tmcks  and  raitoars  must  be 
compatit>le  with  the  transfer  operatton's 
vaF>or  collectton  system,  and  the  systems 
must  be  connected  when  material  is  trans- 
ferred. 


As  required  in  §  63.8000(a)(6)  and  (e),  you  must  meet  each  emission  limitation  in  the  following  table  that  applies 
o  your  halogenated  vent  streams  that  are  controlled  with  a  combustion  device: 

Table  6  to  Subpart  HHHHH— Emission  Limitations  for  Halogenated  Vent  Streams  that  Are  Controlled  with 

A  Combustion  Device 


For  each 


Halogenated  vent  stream  from  a  process  vessel,  wastewater,  or  trans- 
fer operation  controlled  with  a  combustion  device. 


You  must 


Use  a  halogen  reduction  device  after  ttie  combustion  devtoe  to  reduce 
emissions  of  hydrogen  halides  and  halogens  by  >95  percent  by 
weight  or  to  a  concentration  <20  ppmv. 


As  required  in  §§  63.8000(d)  and  (e),  63.8040(b),  and  63.8055(a)(l)(i)(C),  you  must  meet  each  operating  limit  in 
the  following  table  that  applies  to  your  control  devices,  recovery  devices,  and  wastewater  treatment  units: 

Table  7  to  Subpart  HHHHH.— Operating  Limits  and  Work  Practice  Standards  for  Control  Devices, 

Recovery  Devices,  and  Wastewater  Treatment  Units 


For  each  * 


I.  Water  scmbber 


2.  Caustk:  scrubt>er 


3.  Condenser 


With  inlet  HAP  levels  * 


>1  ton/yr 


^1  tofVyr 


>1  ton/yr 


You  must 


Maintain  the  daily  or  btock  average  scmbber 
Ikjuid  flow  rate  or  pressure  drop  at  or  above 
ttie  value  established  during  the  initial  com- 
pliance determinatton. 

Maintain  the  daily  or  block  average  scrubber 
liquid  flow  rate  or  pressure  drop  at  or  above 
the  value  established  during  the  initial  com- 
pliance determination;  and  maintain  the 
daily  average  pH  of  the  scrubber  effluent  at 
or  above  the  value  established  during  ttie 
initial  compliance  determinatton. 

Maintain  the  daily  or  btock  average  condenser 
ouflet  gas  temperature  at  or  betow  the 
value  established  during  ttie  initial  compli- 
ance determination. 
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Table  7  to  Subpart  hhhhh.— Operating  Limits  and  Work  Practice  Standards  for  Control  Devices, 
Recovery  Devices,  and  Wastewater  Treatment  Units— Continued 


For  each  *  *  * 


4.  Regenerative  cartxxi  adsorber 


5.  Thermal  incinerator 


6.  Catalytic  incinerator 


7.  Process  heaters  and  boilers  for  which  ttie 
vent  streams  are  not  introduced  with  the  pri- 
mary fuel  or  the  design  heat  input  capacity  is 
<44MW. 

8.  Any  control  or  recovery  device  

9.  Design  steam  stripper t 

10.  Biological  treatment  unit 


11.   Nonbiological  wastewater  treatment  unit, 
except  for  a  design  steam  stripper. 


With  inlet  HAP  levels 


^1  torVyr 


21  ton/yr 


21  ton/yr 


>1  Xon/yt 


<1  torVyr 


At  any  level 


At  any  level 


At  any  level 


You  must  *  *  * 


For  each  regeneration  cyde,  maintain  the  re- 
generation frequency,  temperature  to  which 
tfie  bed  is  heated  during  regeneration,  tem- 
perature to  which  the  bed  is  cooled  within 
15  minutes  of  tlie  completion  of  ttie  cooling 
ptiase,  and  regeneration  stream  flow  rate 
within  ttie  operating  levels  established  dur- 
ing the  initial  compliance  determination;  and 
you  conduct  a  check  tor  bed  poisoning  in 
accordance  with  manufacturer's  specifica- 
tions at  least  once  per  year. 

Maintain  the  daily  or  block  average  tempera- 
ture of  gases  exiting  ttie  combustion  cham- 
ber at  or  above  the  value  established  dur- 
ing ttie  initial  compliance  determination. 

Maintain  ttie  daily  or  block  average  tempera- 
ture of  the  gas  stream  immediately  More 
ttie  catalyst  bed  at  or  above  the  value  es- 
tat)lished  during  ttie  initial  compliance  deter- 
mination; conduct  an  annual  catalyst  test, 
or,  once  per"  quarter,  verily  that  the  tem- 
perature difference  across  the  catalyst  bed 
under  ttie  same  conditions  as  in  ttie  initial 
compliance  determination  is  no  lower  than 
90  percent  of  the  value  estat>lished  during 
the  initial  compliance  determination. 

Maintain  ttie  daily  or  block  average  tempera- 
ture of  ttie  gases  exiting  the  combustion 
chamber  at  or  above  the  value  established 
during  ttie  initial  compliance  determination. 

Foltow  the  applicable  procedures  described  in 
your  Precompliance  report,  according  to 
§63.8030(1),  for  demonstrating  that  the  con- 
trol device  is  operating  properly 

Uteintain  the  daily  or  block  average  steam-to- 
wastewater  ratio  >0.04  kg/liter,  wastewater 
feed  temperature  or  column  temperature 
>95°C,  and  wastewater  toading  <67,100  li- 
ters per  hour  per  square  meter. 

Maintain  the  TSS,  BOD,  and  biomass  con- 
centration establistied  in  your  disctiarge 
permit,  unit,  except  for  a  design  steam 
stripper 

Maintain  the  appropriate  parameters  within 
levels  specified  in  your  Precompliance  re- 
port and  approved  t>y  ttie  permitting  author- 
ity. 


As  required  in  §  63.8030(c),  you  must  conduct  performance  tests  in  accordance  with  the  requirements  in  the  folhiwing 
table: 

Table  8  to  Subpart  HHHHH.— Requirements  for  Performance  Tests 


For  each  *  *  • 


1.  Vent  stream 


2.  Vent  stream 

3.  Vent  stream 

4.  Vent  stream 


You  must 


Select  sampling  ports  location 
and  ttie  number  of  traverse 
ports. 


Determine  velocity  and  volumetric 
flow  rate;. 

Conduct    gas    molecular    weight 

analysis. 
IMeasure  moisture  content  of  ttie 

stack  gas. 


Using* 


Method  1  or  1A  of  40  CFR  part 
60.  appendix  A  §63.7(d)(1)(i). 


Method  2,  2A,  2C,  or  2D  of  ap- 
pendix A  to  part  60  of  this 
chapter. 

Method  3  in  appendix  A  to  part  60 
6t  ttiis  ctiapter. 

Method  4  in  appendix  A  to  part  60 
of  ttiis  ctiapter. 


According  to  ttie  following  require- 
ments *  *  * 


Sampling  sites  must  be  located  at 
the  inlet  (If  emission  reductkMi 
or  destructton  efficiency  testing 
is  required)  and  outlet  of  ttie 
control  device  and  prior  to  any 
releases  to  the  atmosphere. 

Non  applk:able. 


Non  applicable. 
Non  applnable. 
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Table  8  to  Subpart  HHHHH.— Requireaients  for  Performance  Tests— Continued 


For  each 


You  must ' 


Using  *  *  * 


According  to  ttie  following  require- 
ments *  *  * 


6.  Vent  stream  controlled  in  a  non- 
combustion  devk». 


a.  Measure  percent  reduction  of 
organic  HAP  or  TOC,  or. 


b.  Measure  total  organic  HAP  or 
TOC  outlet  concentratkMi. 


6.   Vent   stream   controlled   in   a 
comtMJStion  device. 


a.  Measure  percent  reductkm  of 
organic  HAP  or  TOC,  or. 


b.  Measure  total  organic  HAP  or 
TOC  outlet  concentration. 


Vent  stream  

Wastewater  samples 


Measure    hydrogen    halide    and 

halogen  concentrations, 
a.  Measure  HAP  concentration  .... 


i.  Method  18  in  appendix  A  to  part 
60  of  chapter  or  ASTM  D6420- 
99  (incorporated  by  reference 
as  specified  in  §63.14),  or. 


ii.  Method  25A  in  appendix  A 
part  60  of  this  chapter. 


to 


1.  Method  18  in  appendix  A  to  part 
60  of  this  chapter  or  ASTM 
D6420-99  (incorporated  by  ref- 
erence as  specified  in  §63.14), 
or. 


ii.  Method  25A  1n  appendix  A 
part  60  of  this  chapter. 


to 


i.  Method  25/Method  25A  in  ap- 
pendix A  to  part  60  of  this 
chapter,  or. 


ii.  Mettiod  18  in  appendix  A  to 
part  60  of  this  chapter  or  ASTM 
D6420-99  (incorporated  by  ref- 
erence as  specified  in  §63.14). 


i.  Method  25A  in  appendix  A 
part  60  of  this  chapter,  or 


to 


ii.  Method  18  in  appendix  A  to 
part  60  of  this  chajster. 


Method  26  or  26A  in  appendix  A 

to  part  60  of  this  chapter, 
i.  Method  305  in  appendix  A  of 

this  part, 
ii.  Method  624,  625,  1624,  1625 

in  appendix  A  to  part  136  of  this 

chapter. 


Measure  inlet  and  outlet  mass 
emissions  and  calculate  ttie 
overall  percent  reduction  of  or- 
ganic HAP  according  to  ttie 
procedures  in  §  63.8030(c)(5); 
and  if  you  use  ASTM  D6420- 
99,  comply  with  the  require- 
ments specified  in 
§63.2470(c)(11). 

Measure  inlet  and  outlet  mass 
emissions  and  calculate  ttie 
overall  percent  reduction  of 
TOC  according  to  the  proce- 
dures in  §  63.8030(c)(6). 

Measure  the  outlet  concentration 
of  each  organic  HAP  present  in 
ttie  inlet  stream  and  cak:ulate 
the  total  organic  HAP  emission 
concentration  according  to  ttie 
procedures  in  §63  8030(c)(7); 
and  K.  you  use  ASTM  D6420- 
99,  comply  with  the  require- 
ments specified  in 
§63.2470(c)(11). 

Measure  the  outlet  concentration 
of  TOC  and  report  the  results 
as  ppmv  cartx)n  according  to 
the  procedures  in 

§  63.803(c)(8). 

Measure  inlet  and  outlet  mass 
emissions,  as  caibon,  and  caK 
culate  the  overall  percent  re- 
duction of  TOC  according  to  ttie 
procedures  in  §  63.8030(c)(9). 

Measure  the  inlet  and  outlet  mass 
emissions  for  each  organic 
HAP  and  calculate  the  overall 
percent  reduction  according  to 
ttie  procedures  in 

§  63.8030(c)(5).  Note:  The  total 
outlet  mass  emissions  is  deter- 
mined for  ttie  each  organic 
HAP  identified  and  quantified  in 
the  inlet  gas  stream;  and  if  you 
use  ASTM  D6420-99,  comply 
with  ttie  requirements  specified 
in§63.2470(c)(11). 

Measure  ttie  outlet  concentration 
on  an  as  carbon  basis  accord- 
ing to  the  procedures  in 
§  63.8030(c)(8) 

Measure  ttie  outlet  concentration 
of  each  organk:  HAP  contained 
in  the  inlet  stream  to  Itie  com- 
bustion devce  and  cak:ulate 
ttie  total  organk:  HAP  con- 
centration of  the  outlet  emis- 
sions according  to  ttie  proce- 
dures in  §  63.8030(c)(7);  and  if 
you  use  ASTM  D6420-99.  com- 
ply with  ttie  requirements  in 
§63.2470(c)(11). 

According  to  ttie  procedures  in 
§63.8030(c)(10) 

Comply  with  the  procedures  in 
§63.1257(b)(9)(vi). 

Comply  with  the  procedures  in 
§63.1257(b)(10)(vi). 
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TABLE  8  TO  SUBPART  HHHHH.— REQUIREMENTS  FOR  PERFORMANCE  TESTS^-Continued 


For  each  *  *  * 


You  must  *  *  * 


Using*  *  • 


iii.  Method  8260  or  8270  in  "Test 
Methods  for  Evaluating  Solid 
Waste.  Physical/Chemical 

Methods,"  EPA  Publication  No. 
SW-846,  Third  Edition,  Sep- 
tember 1986.  as  amended  by 
Update  I,  November  15.  1992. 


9.  Vent  stream  controlled  using  a 
flare. 


a.  Determine  compliance  with  visi- 
ble emissions  provisions. 

b.  Detemnine  heating  value  of  gas 
being  combusted. 


According  to  the  following  require- 
ments *  *  ' 


iv.  Other  EPA  Methods 


v.  Methods  other  than  an  EPA 
Method. 


Method  22  in  appendix  A  to  part 
60  of  this  chapter. 

i.  Method  18  in  appendix  A.  to  part 
60  of  this  chapter  or  ASTM 
D6420-99  (incorporated  by  ref- 
erence as  specified  in  §63.14) 
to  detennine  the  organics  con- 
centration, and 

ii.  ASTM  D1 946-77  (incorporated 
by  reference  as  specified  in 
§63.14)  to  determine  the  hydro- 
gen and  cart)on  monoxide  con- 
centrations, and 

iii.  ASTM  D2382-76  (incorporated 
by  reference  as  specified  in 
§63.14)  to  detennine  heats  of 
combustion  if  published  values 
are  not  available  or  cannot  be 
calculated. 


As  an  altemative  you  may  use 
any  more  recent  updated 
version  of  Method  8260  or  8270 
that  we  publish.  To  use  these 
methods,  you  must  maintain  a 
formal  quality  assurance  pro- 
gram consistent  with  either  sec- 
tion 8  of  Method  8260  or  Meth- 
od 8270,  and  this  program  must 
include  the  following  elements 
related  to  measuring  concentra- 
tions of  volatile  compounds: 
documentation  of  site-specific 
procedures  to  minimize  the  loss 
of  compounds  due  to  volatiliza- 
tion, biodegradation,  reaction, 
or  sorption  during  the  sample 
collection,  storage,  and  prepa- 
ration steps;  documentation  of 
specific  quality  assurance  pro- 
cedures followed  during  sam- 
pling, sample  preparation,  sam- 
ple introduction,  and  analysis; 
measurement  of  the  average 
accuracy  and  precision  of  the 
specific  procedures,  including 
field  duplicates  field  spiking  of 
the  material  source  before  or 
during  sampling  with  com- 
pounds having  similar  charac- 
teristics to  the  target  analyte. 

Use  procedures  specified  in  the 
method,  validate  the  method 
using  the  procedures  in 
§63.1257(b)(10)(iv)(A)  or  (B), 
and  comply  with  the  procedures 
in  §63.1257(b)(1)(vi). 

Use  procedures  specified  in  the 
method,  validate  the  method 
using  the  procedures  in 
§63.1257(b)(10)(iv)(A)  and 

comply  with  the  procedures  in 
§63.1257(b)(10)(vi). 

Non  applicable. 

Use  the  equations  in  §63. 11  (b)(6) 
to  calculate  the  heating  value. 
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Table  8  to  Subpart  HHHHH.— Requirements  for  Performance  Tests— Continued 


For  each  *  *  * 

You  must  *  *  * 

• 

Using  *  *  * 

According  to  the  following  require- 
ments *  *  * 

i. 

c.  Determine  the  actual  exit  veloc- 
ity for  steam-assisted  and  non- 
assisted  flares. 

i.  Method  2,  2A,  2C,  or  2D  in  ap- 
pendix A  to  40  CFR  part  60  to 
determine  the  volumetric  flow 
rate. 

A.  Divide  the  volumetric  flow  rate 
by  the  unobstmcted  (free) 
cross-sectional  area  of  the  flare 
tip  to  calculate  the  actual  exit 
velocity,  or 

B.  If  the  actual  exit  velocity  is  >60 
feet  per  second,  use  the  heat- 
ing value  calculated  according 
to  the  procedures  in  entry  9.b. 
of  this  table  in  the  appropriate 
equation  in  §63.11(b)(7)(ii)  or 
(iii)  to  calculate  the  maximum 
permitted  velocity. 

As  required  in  §§  63.8025(a),  (b),  and  (c).  63.8030(a).  and  63.8040(a).  you  must  demonstrate  initial  compliance  with 
each  emission  limitation  and  work  practice  standard  that  applies  to  your  process  vessels  as  specified  in  the  following 
table: 

Table  9  to  Subpart  HHHHH.— Initial  Compliance  With  Emission  Limitations  and  Work  Practice  Standards 

FOR  Process  Vessels 


For  each 


For  the  following  standard 


You  have  dennonstrated  initial  compliance 
If  •  *  * 


1 .  Portable  process  vessel  >250  gal  at  an  exist- 
ing source. 

2.  Stationary  process  vessel  >250  gal  at  an  ex- 
isting source. 


Equip  with  a  cover 


Equip  with  a  tightly-fitting  vented  cover  or  lid 
and  route  emissions  through  a  closed-vent 
system  to  a  control  device  that  reduces 
HAP  emissions  by  >75  percent. 


3.  Portable  and  stationary  vessels  >250  gal  at 
a  new  source. 


Equip  with  a  tightly  fitting  vented  cover  or  lid 
and  route  emissions  through  a  dosed-vent 
system  to  a  control  device  that  reduces  or- 
ganic HAP  emissions  by  >95  percent. 


4.  Stationary  process  vessel  >250  gal  at  an  ex- 
isting source  or  a  new  source;  portable  proc- 
ess vessel  >250  gal  at  a  new  source. 


Equip  with  a  tightly  fitting  vented  cover  or  lid 
and  route  emissions  through  a  dosed-vent 
system  to  a  control  device  that  reduces 
emissions  to  an  outlet  total  organic  HAP  or 
TOC  concentration  ^0  ppmv. 


You  have  installed  a  cover  and  document  this 
fact  in  the  notification  of  compliance  status. 

You  determine  total  uncontrolled  emissions  to 
the  control  device  in  accordance  with 
§63.1257(d)(2)(i)  and  (ii),  and  you  deter- 
mine controlled  enr>issions  for  the  process 
vessel  based  on  tt>e  results  of  a  perform- 
ance test  or  design  evaluation  conducted 
according  to  §63. 1257(d)(3);  and  based  on 
the  performance  test  or  design  evaluation, 
you  determine  the  control  device  reduces 
HAP  emissions  by  >75  percent  by  weight; 
and  during  the  performance  test  or  design 
evaluation,  you  establish  operating  limits  for 
the  control  devices  in  Table  7  of  this  sut>- 
part,  as  applicable,  in  accordance  with  tt>e 
requirements  specified  in  § 63.8030(d),  (e), 
or  (f);  and  you  have  a  record  of  how  you 
established  the  operating  limits. 

You  detennine  total  uncontrolled  emissions  to 
the  control  device  using  the  procedures  in 
§63.1257(d)(2)(i)  and  (ii);  and  you  deter- 
mine controlled  emissions  for  the  process 
vessel  based  on  the  results  of  a  perform- 
ance test  or  design  evaluation  conducted 
according  to  with  §63. 1257(d)(3);  and 
based  on  the  performance  test  or  organic 
HAP  emissions  by  >95  percent  by  weight; 
and  during  ttie  performance  test  or  design 
evaluation,  you  establish  operating  limits  for 
the  control  devices  in  Table  7  of  this  sub- 
part, as  applicable,  in  accordance 
§  63.8030(d),  (e),  or  (f);  and  you  have  a 
record  of  how  you  established  the  operating 
limits. 

You  conduct  a  performance  test  using  the  test 
methods  specified  in  §63.1257(b)(1) 
through  (6),  as  applicable,  to  show  the  out- 
let total  organic  HAP  or  TOC  concentration 
is  <20  ppmv;  and  during  ttie  performance 
test,  you  establish  operating  limits  for  the 
control  devices  in  Table  7  of  this  subpart, 
as  applicable,  in  accordance  with 
§  63.8030(e)  or  (f);  and  you  have  a  record 
of  how  you  established  the  operating  limits. 
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TABLE  9  TO  SUBPART  HHHHH.-lNITlAL  COMPLIANCE  WITH  EMISSION  LIMITATIONS  AND  WORK  PRACTICE  STANDARDS 

FOR  PROCESS  VESSELS— Continued 


For  each  *  *  * 


5.  Stationary  or  portable  process  vessel  >250 
gal  at  an  existing  or  new  source. 


For  the  following  standard  *  *  * 


You  have  demonstrated  inrtial  compliance 
it  •  *  * 


Equip  with  a  tightly  fitting  vented  cover  or  lid 
and  vent  emissions  through  a  closed-vent 
system  to  a  flare  that  meets  the  perfonn- 
ance  requirements  specified  in  §63. 11(b). 

Control  emissions  with  a  condenser  that  re- 
duces outlet  gas  temperatures  to  a  specific 
value. 


You  conduct  an  initial  flare  compliance  as- 
sessment as  specified  in  §§  63.987(b)(3) 
and  63.997;  and  the  visible  emissions,  net 
heating  value,  and  exit  velocity  meet  the  re- 
quirements specified  in  §63.1 1(b)(4),  (6), 
and  (7). 

You  calculate  and  record  the  HAP  partial 
pressure  for  the  material  in  the  process 
vessel;  and  you  have  results  of  continuous 
direct  measurement  of  ttie  condenser  outlet 
gas  temperature  showing  the  temperature 
is  <10°C  if  the  HAP  partial  pressure  is  <0.7 
kPa,  or  <2°C  if  the  HAP  partial  pressure  is 
>0.7  kPa  and  <17.2  kPa,  or  <-5°C  if  the 
HAP  partial  pressure  is  >17.2  kPa;  and  you 
include  the  results  of  the  HAP  partial  pres- 
sure calculations  and  outlet  gas  tempera- 
ture measurements  in  the  notification  of 
compliance  status. 


As  reauired  in  §§  63.8025(a).  (b).  and  (c).  63.8030(a).  and  63.8040(a).  you  must  demonstrate  initial  compliance  with 
each  eiTsir^iil^itition  and  work  practice  standard  that  applies  to  your  wastewater  streams,  --f  -^^^^^^^^^^^^^^^^ 
and  liquid  streams  in  open  systems  widiin  miscellaneous  coating  manufacturing  operations  as  specified  in  die  following 

table: 

TABLE  10  TO  SUBPART  HHHHH.-lNITIAL  COMPLIANCE  WITH  EMISSION  LIMITATIONS  AND  WORK  PRACTICE  STANDARDS 
FOR  WASTEWATER  STREAMS.  WASTE  MANAGEMENT  UNITS.  AND  LIQUID  STREAMS  IN  OPEN  SYSTEMS  WITHIN  MIS- 
CELLANEOUS Coating  Manufacturing  Operations 


For  each  * 


1.  Waste  management  unit 


For  the  foltowing  standard  * 


Install  a  fixed  roof,  floating  roof,  cover,  or  en- 
ctosure  to  suppress  emissions. 


You  have  demonstrated  initial  compliance  if 

«     •     * 


You  design  and  install  the  fixed  roofs,  fkjating 
roofs,  covers,  and  enclosures  to  meet  the 
requirements  enctosure  to  specified  in 
§§63.133  through  63.137;  and  you  conduct 
an  initial  inspection  of  the  waste  manage- 
ment unit  for  improper  work  practices  and 
control  equipment  failures  in  accordance 
with  the  requirements  specified  in  §§63.133 
through  63.137  and  63.143(a). 
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Table  10  to  Subpart  HHHHH.— Initial  Compliance  With  Emission  Limitations  and  Work  Practice  Standards 
FOR  Wastewater  Streams,  Waste  Management  Units,  and  Liquid  Streams  in  Open  Systems  Within  Mis- 
cellaneous Coating  Manufacturing  Operations— Continued 


For  each  * 


For  the  following  standard 


You  have  demonstrated  initial  compliance  if 


2.  Vent  stream  from  a  waste  management  unit 


3.  Affected  wastewater  stream. 


.  Vent  emissions  through  a  closed-vent  sys- 
tem to:  a  control  device  that  reduces  or- 
ganic HAP  emissions  by  >95  percent  by 
weight  or  to  an  outlet  total  oganic  HAP  or 
TOC  concentration  <20  ppmv;  or  a  combus- 
tion device  with  a  minimum  temperature  of 
760°  C. 


b.  Vent  emission  through  a  closed-vent  sys- 
tem to  a  flare  that  meets  the  performance 
requirements  of  §63. 11(b). 


c.  Route  emissions  through  a  closed-vent  sys- 
tem to  a  control  device  specified  in 
§63.801 0(f). 

a.  Treatment  options  in  §63. 138(b),  (c),  (e), 
(f).  or  (g). 


a.  Treatment  in  a  design  steam  stripper  i.e., 
§63. 138(d))  or  a  treatment  unit  in 
§63.8010(f). 


You  conduct  either  a  performance  test  in  ac- 
cordance with  the  requirements  specified  in 
§63.145(i)  (except  when  §63.145(l)(6)  and 
(9)  require  concentration  corrections  to  3 
percent  O2,  the  correction  for  supplemental 
gases  in  §  63.8030(g)  applies  for  the  pur- 
poses of  this  subpart)  or  a  design  evalua- 
tion in  accordance  with  the  requirements 
specified  in  §  63.139(d)(2).  If  the  control  de- 
vice will  be  operated  over  a  range  of  condi- 
tions, you  are  not  required  to  test  over  the 
entire  range.  In  such  cases,  you  may  sup- 
plement the  performance  test  results  with 
modeling  and/or  engineering  assessments; 
and  the  performance  test  or  design  evalua- 
tion shows  the  organic  HAP  emissions  are 
reduced  by  ^5  percent  by  weight,  or  the 
total  organic  HAP  or  TOC  emissions  are  re- 
duced to  an  outlet  concentration,  corrected 
to  account  for  supplemental  gases,  of  <20 
ppmv;  and  during  the  design  evaluation  or 
performance  test,  you  establish  operating 
limits  for  the  control  devices  in  Table  7  of 
this  sutjpart,  as  applicat>le,  according  to 
§  63.8030(d),  (e),  or  (f);  and  you  have  a 
record  of  how  you  established  the  operating 
limits  during  the  design  evaluation  or  per- 
formance test. 

You  conduct  an  initial  flare  compliance  as- 
sessment as  specified  in  §§  63.987(b)(3) 
and  63.997;  and  the  visible  emissions,  net 
heating  value,  and  exit  velocity  meet  the  re- 
quirements specified  in  §63. 11  (b)(4),  (6), 
and  (7). 

You  document  in  your  notification  of  compli- 
ance status  that  you  route  emissions  to  a 
device  specified  in  §63.801 0(f). 

You  conduct  either  a  performance  test  or  a 
design  evaluation  in  accordance  with 
§63.138(j);  and  the  performance  test  or  de- 
sign evaluation  shows  the  reduction  re- 
quired by  §63.138(b),  (c),  (e),  (f),  or  (g),  as 
appropriate,  is  achieved;  and  during  the 
performance  test  or  design  evaluation  for  a 
biological  treatment  process,  you  establish 
operating  limits  for  TSS,  BOD,  and  biomass 
concentration  in  accordance  with  your  dis- 
charge permit;  and  for  a  nonbiological  treat- 
ment unit,  you  establish  appropriate  oper- 
ating limits  described  in  your  approved 
Precompliance  report;  and  you  have  a 
record  of  how  you  established  the  operating 
limits. 

You  document  in  your  notification  of  compli- 
ance status  that  you  treat  wastewater  in  a 
design  steam  stripper  or  a  treatment  unit 
specified  in  §63.801 0(f). 
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T.^.^  <n  T«  cSiiBDAQT  HWHHH —INITIAL  COMPLIANCE  WITH  EMISSION  LIMITATIONS  AND  WORK  PRACTICE  STANDARDS 

^*^oi  wSL^a™  ^^  Wa^^  S^^  units,  and  Uooid  streams  in  open  systems  within  mis- 

CELLANEOUS  COATING  MANUFACTURING  OPERATIONS— Continued 

You  have  demonstrated  initial  compliance  If 

•    •    * 


For  each  * 


4.  Residual  removed  from  an  affected  waste- 
water stream. 


For  the  following  standard  * 


Control  emissions 


5.  Maintenance  wastewater  stream 


6.  Liquid  stream  in  open  systems  wittiin  mis- 
cellaneous coatirtg  manufacturing  operations.. 


Develop     and     implement 
wastewater  plan. 


a    maintenance 


Comply  with  the  requirements  in  Table  35  of 
subpart  G,  according  to  entry  6.  in  Table  2 
of  this  subpart. 


You  comply  with  the  requirements  in  entries 
(a)  and  (b)  of  this  table  for  all  waste  man- 
agement units  used  to  convey,  store,  treat, 
or  dispose  of  the  residual;  and  you  comply 
with  one  or  more  of  the  following:  the  re- 
quirements in  entry  3.  of  this  table  for  each 
residual  that  you  treat  in  accordance  with 
the  requirements  specified  in  §63.138(k)(3); 
install  equipment  or  establish  procedures  to 
recycle  the  residual  to  a  production  proc- 
ess, sell  it  for  recycling,  or  retum  it  to  the 
treatment  process;  or  you  document  in  the 
notification  of  compliance  status  that  you 
are  treating  the  residual  in  a  unit  under 

§63.801 0(f) 
You  developed  the  plan  and  have  it  available 

onsite  for  inspection  at  any  time  after  the 

compliance  date. 
Document  in  the  notification  of  compliance 

status  the  type  of  control  you  are  using. 


As  required  in  §§  63.8025(a).  (b).  and  (c).  63.8030(a).  and  63.8040(a).  you  must  demonstrate  initid  compliance  with 
each  emission  limitation  and  work  practice  standard  that  applies  to  your  storage  tanks  as  specified  m  the  following 
table: 

TABLE  11  TO  Subpart  HHHHH.-Initial  Compliance  With  Emission  Limitations  and  Work  Practice  Standards 

FOR  Storage  Tanks 


For  •  •  * 


^ .  Each  affected  storage  tank 


For  the  folkiwing  standard  *  *  * 


a.  Operate  and  maintain  a  floating  roof,  or 


b.  Vent  emissions  through  a  dosed-vent  sys- 
tem to  a  control  device  that  reduces  HAP 
emissions  by  >90  percent  by  weight,  or. 


You  have  demonstrated  initial  compliance 
if  *  *  * 


c.  Vent  emissions  through  a  ctosed-vent  sys- 
tem to  a  flare  ttwt  meets  tt>e  performance 
requirements  of  §63. 11(b),  or 


d.  Vapor  balance 


You  have  a  record  of  the  vessel  dimensions 
and  capacity  and  identification  of  the  liquid 
stored  as  specified  in  §63. 1065(a);  and  you 
inspect  an  IFR  before  initial  filling  and  in- 
spect an  EFR  within  90  days  of  initial  filling. 

You  conduct  a  design  evaluatk}n  or  perform- 
ance test  in  accordance  with  tt)e  require- 
ments specified  in  §  63.985(b);  and  the  per- 
formance test  or  design  evaluation  shows 
the  control  device  reduces  HAP  emissions 
by  >90  percent  by  weight;  and  during  the 
performance  test  or  design  evaluation,  you 
estat>lish  operating  limits  for  the  control  de- 
vices specified  in  Table  7  of  this  subpart,  as 
applicable;  according  to  §  63.8030(d),  (e). 
or  (f);  and  you  have  a  record  of  how  you  " 
established  the  operating  limits. 

You  conduct  an  initial  flare  compliance  as- 
sessment as  specified  in  §§  63.987(b)(3) 
and  63.997;  and  the  visible  emissions  net 
hearting  value,  and  exit  velocity  meet  the 
requirements  specified  in  §63. 11  (b)(4),  (6), 
and  (7). 

You  document  in  the  notification  of  compli- 
ance status  that  you  are  complying  by 
vapor  balancing  and  certify  that  the  pres- 
sure relief  device  setting  on  the  storage 
tank  is  >2.5  psig  on  the  compliance  date; 
and  for  the  owner  or  operator  of  a  retoading 
or  cleaning  facility,  you:  submit  the  written 
certificatkw  required  by  §63.1253(b)(7)(i); 
and  if  you  use  a  closed-vent  system  and 
control  device  to  control  emissions,  you 
comply  with  entry  1  .b.  of  this  table. 
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As  required  in  §§63.8025  (a),  (b).  and  (c).  63.8030(a).  63.8040(a).  and  63.8055(b)(6),  you  must  demonstrate  initial 
compliance  with  each  work  practice  standard  that  applies  to  your  equipment  leaks,  closed-vent  systems,  and  heat  exchange 
systems  as  specified  in  the  following  table: 

Table  12  to  Subpart  HHHHH. — Initial  Compliance  With  Work  Practice  Standards  for  Equipment  Leaks, 

Closed-Vent  Systems,  and  Heat  Exchange  Systems 


For  each  *  *  * 


For  the  following  standard  *  *  * 


You  have  demonstrated  initial  compliance 
if  *  *  * 


1.  Piece  of  equipment  in  organic  HAP  sen/ice 
and  not  described  in  §63.1019  (c)  through 
(e). 

2.  Piece  of  equipment  in  organic  HAP  service 
<300  hr/yr. 

3.  Closed-vent  system 


Comply  with  §§63.1022  and  63.1024  through 
63.1037. 

Identify    the    equipment    as    specified     in 

§63.1022(b)(5). 
Inspection  equipment  to  identify  and  repair 

leaks. 


4.  Closed-vent  system  with  a  bypass  line  that 
could  divert  streams  away  from  a  control  de- 
vice. 


5.  Heat  exchange  system  used  to  cool  process 
equipment  or  materials  in  miscellaneous 
coating  manufacturing  operations. 


Prevent  flow  through  the  bypass  line 


Monitor  for  and  repair  leaks 


You  implemented  an  LDAR  program  by  the 
compliance  date. 

You  create  a  list  with  the  required  kjentifica- 
tion  record  by  the  compliance  date. 

You  conduct  an  initial  inspection  of  the 
closed-vent  system  and  maintain  records  in 
accordance  with  §  63.983(b)  and  (c)  t>y  the 
compliance  date;  and  you  prepare  a  written 
plan  for  inspecting  unsafe-to-inspect  and 
difficult-to-inspect  equipment  In  accordance 
with  §  63.983(b)  and  (b)  by  the  compliance 
date;  and  you  repair  any  leaks  and  maintain 
records  in  accordance  with  §  63.983(d). 

You  document  in  the  notification  of  compli- 
ance status  that  you  either  installed  a  flow 
indicator  or  that  you  secured  tfie  bypass 
line  valve  in  accordance  with  entry  d.  in 
Table  4  of  this  sut>part. 

You  determine  that  the  heat  exchange  system 
is  exempt  from  nronitoring  requirements  be- 
cause it  meets  one  of  the  conditions  in 
§63. 104(a)(1)  through  (6),  and  you  docu- 
ment this  finding  in  your  notification  of  com- 
pliance status;  or  if  your  heat  exchange 
system  is  not  exempt,  you  either:  identify  in 
your  notification  of  compliance  status  Vne 
HAP  or  other  representative  substance  that 
you  will  monitor;  or  prepare  and  maintain  a 
monitoring  plan  containing  the  informatkxi 
required  by  §63.104(c)(1)(i)  through  (iv) 
that  documents  the  procedures  you  will  use 
to  detect  leaks  by  monitoring  surrogate  indi- 
cators of  the  leak. 


As  required  in  §§  63.8025(a).  (b).  and  (c),  63.8030(a).  and  63.8040(a).  you  must  demonstrate  initial  compliance  vnth 
each  emission  limitation  and  work  practice  standard  that  applies  to  your  transfer  operations  as  specified  in  the  following 
table: 

Table  13  to  Subpart  HHHHH.— Initial  Compliance  With  Emission  Limitations  and  Work  Practice  Standards 

FOR  Transfer  Operations 


For*  *  • 


For  the  following  standard  *  *  * 


You  have  demonstrated  initial  compliance  if 


1 .  Transfer  operations 


a.  Vapor  balance,  or 


b.  Route  emissions  through  a  closed-vent 
system  to  a  flare  that  meets  the  perform- 
ance requirements  of  §63.1 1(b),  or 


You  document  in  the  Notifk^tion  of  Compli- 
ance Status  that  you  are  complying  with 
vapor  balancing. 

You  conduct  an  initial  flare  compliance  as- 
sessment as  specified  in  §§  63.987(b)(3) 
and  63.997;  and  the  visible  emlssk>ns,  net 
heafing  value,  and  exit  velocity  meet  the  re- 
quirements specified  in  §63.1 1(b)(4).  (6). 
and  (7). 
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TABLE  13  TO  SUBPART  HHHHH.-lNITlAL  COMPLIANCE  WITH  EMISSION  LIMITATIONS  AND  WORK  PRACTICE  STANDARDS 

FOR  Transfer  Operations— Continued 


For*  *  * 


For  the  toWowing  standard  *  *  * 


c.  Route  emissions  through  a  closed-vent  sys- 
tem to  a  control  device  that  reduces  HAP 
by  >98  percent  by  weight,  or  to  an  outlet 
total  organic  HAP  or  TOC  concentration 
and  outlet  hydrogen  halide  and  halogen 
concentration  ^20  ppmv,  or 


You  have  demonstrated  initial  compliance  if 


d.  Route  emissions  through  a  closed-vent 
system  to  a  control  device  specified  in 
§63.801 0(f). 


You  conduct  a  design  evaluation  or  perform- 
ance test  according  to  tfie  requirements  of 
§  63.985(b);  and  the  performance  test  or 
design  evaluation  shows  the  HAP  emis- 
sions are  reduced  by  >98  percent  by 
weight,  or  the  emissions  are  reduced  to 
outlet  total  organic  HAP  or  TOC  concentra- 
tions ^20  ppmv  as  TOC  and  <20  ppmv  of 
hydrogen  halides  and  halogens,  both  cor- 
rected for  supplemental  gases  in  accord- 
ance with  §  63.8030(g);  and  during  the  per- 
formance test  or  design  and  evaluation,  you 
establish  operating  limits  for  the  control  de- 
vices specified  In  Table  7  of  this  subpart,  as 
applicable,  in  accordance  with  §  63.8030(d), 
(e),  and  (f);  and  you  have  a  record  of  how 
you  determined  the  operating  limits. 

You  document  in  the  notification  of  compli- 
ance status  that  you  route  emissions  to  a 
device  specified  in  §63.801 0(f). 


As  required  in  §§  63.8025(a).  (b).  and  (c).  63.8030(a).  63.8040(a).  and  63.8055(b)(5).  you  must  demonstrate  initial 
compliance  with  each  emission  limitation  that  applies  to  your  halogenated  vent  streams  that  are  controlled  with  a 
combustion  device  as  specified  in  the  following  table: 
TABLE  14  TO  SUBPART  HHHHH.-lNITIAL  COMPLIANCE  WITH  EMISSION  LIMITATIONS  FOR  HALOGENATED  VENT  STREAMS 

Controlled  With  a  Combustion  Device 


For  each  * 


Halogenated  vent  stream 


For  the  following  standard  * 


Use  a  halogen  reduction  device  after  ttie 
combustion  device  to  reduce  emissions  of 
hydrogen  halides  and  halogens  by  ^5  per- 
cent by  weight  or  to  <20  ppmv. 


You  have  demonstrated  initial  compliance  if 


You  conduct  a  perfomnance  test  according  to 
the  procedures  specified  in  §63.997;  and 
the  performance  test  shows  the  halides  and 
hydrogen  emissions  are  reduced  by  at  >95 
percent  by  weight  or  to  <20  ppmv;  and  you 
establish  operating  imits  for  the  halogen  re- 
duction device  during  tt>e  performance  test, 
and  you  have  a  record  of  how  you  deter- 
mine ttie  limits. 


As  required  in  §§  63.8050(a)  and  63.8080(c).  you  must  demonstrate  continuous  compliance  with  each  emission  limita- 
tion that  applies  to  you  as  specified  in  the  following  table: 

Table  15  to  Subpart  hhhhh.— Continuous  Compliance  With  Emission  Limitations 


For  each  *  *  * 


For  the  following  standard  *  *  * 


Vent  stream  controlled  with  a  condenser 


Percent  reduction  or  outlet  coricentration 


You  must  demonstrate  continuous  compliance 
by*  *  * 


Collecting  the  condenser  outlet  temperature 
according  to  §  63.8035(b);  and  reducing 
condenser  outlet  temperature  data  to  daily 
or  block  averages  according  to  calculations 
in  §  63.8035(b);  and  maintaining  the  daily 
average  condenser  outlet  temperature  no 
higher  than  the  level  established  during  the 
initial  perfonnance  test  or  design  evalua- 
tion. 


As  required  in  §§  63.8050(a).  63.8055(c)(l)(iv)(B).  and  63.8080(c).  you  must  demonstrate  continuous  comphance  with 
each  operating  limit  that  applies  to  you  as  specified  in  the  following  table: 
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Table  16  to  Subpart  HHHHH.— Continuous  Compuance  with  Operating  Limits 


For  each  *  *  * 


For  the  following  operating  limit  *  *  * 


You  nuist  demonstrate  operating  continuous 
compliance  tJy  *  *  * 


Thermal  incinerator  that  is  used  to  control  an 
emission  stream  subject  to  an  emission  limi- 
tation and  that  has  inlet  HAP  emissions  emis- 
sions >1  ton/yr. 


Catalytic  incinerator  tfiat  is  used  to  control  an 
emission  stream  subject  to  an  emission  limi- 
tation and  that  has  inlet  HAP  emissions  >1 
ton/yr. 


Temperature  of  gases  exiting  the  comubstion 
chamber. 


Temperature  of  the  gas  stream  immediately 
before  the  catalyst  bed  and,  if  applicable, 
the  temperature  difference  across  the  cata- 
lyst bed. 


Boiler  or  process  heater  that  is  used  to  con- 
trol an  emission  stream  that  is  subject  to  an 
emission  limitation,  that  has  Inlet  HAP  emis- 
sions >1  ton/yr,  and  for  which  the  vent 
streams  are  not  introduced  with  the  primary 
fuel  or  the  design  heat  input  capacity  is  <44 


Temperature  of  the  gases  exiting  the  combus- 
tion chamber. 


MW 

4.1  Res 


Regenerative  caitx>n  adsortier  that  has  inlet 
emission  streams  containing  ^1  ton/yr  of 
«AP. 


The  regeneration  frequency,  temperature  to 
wfiich  the  bed  is  heated  during  regenera- 
tion, temperature  to  which  the  bed  is  cooled 
within  15  minutes  of  the  completion  of  the 
cooling  phase,  and  the  regeneration  stream 
flow  rate. 


Water  scrubber  with  inlet  HAP  emissions  >1 
ton/yr. 


Scrubt)er  liquid  flow  rate  or  pressure  drop 


6.  Caustic  scrubber  with  inlet  HAP  >1  ton/yr 


Scrut)ber  liquid  flow  rate  or  pressure  drop; 
and  pH  of  the  scrubber  effluent. 


Collecting  the  temperature  data  according  to 
§  63.8035(b);  and  reducing  the  temperature 
data  to  daily  or  block  averages  according  to 
calculations  In  § 63.8035(b);  and  maintain- 
ing the  dally  or  block  average  temperature 
of  gases  exiting  the  combustion  chamber 
no  lower  than  the  value  established  during 
the  initial  performance  test  or  design  eval- 
uation. 

Collecting  the  temperature  data  according  to 
§  63.8035(b);  and  reducing  the  inlet  tem- 
perature data  to  dally  or  block  averages  ac- 
cording to  calculations  In  §  63.8035(b);  and 
maintaining  the  dally  or  block  average  tem- 
perature of  the  gas  stream  immediately  be- 
fore tfie  catalyst  bed  no  tower  than  tfie 
value  established  during  tfie  initial  perform- 
ance test  or  design  evaluation;  and  If  appli- 
cable, maintaining  the  quarterly  reading  of 
the  temperature  difference  across  the  cata- 
lyst bed  no  lower  than  90  percent  of  the 
value  established  during  the  initial  compli- 
ance determination. 

Collecting  the  temperature  data  according  to 
§  63.8035(b);  and  reducing  the  temperature 
data  to  daily  or  block  averages  according  to 
calculations  in  §  63.8035(b);  and  maintain- 
ing the  dally  or  block  average  temperature 
of  the  gas  stream  exiting  tfie  combustion 
chamber  no  lower  than  the  value  estath 
listied  during  the  initial  performance  test  or 
design  evaluation. 

Collecting  tfie  data  for  each  regeneratkxi 
cyde;  and  conducting  Inspections,  compli- 
ance cfiecks,  and  calibrations  according  to 
§  63.8035(b)(4);  and  for  regeneratkxi  cyde, 
maintaining  the  regeneration  frequency, 
temperature  to  which  the  bed  is  heated  dur- 
ing regeneration,  temperature  to  which  tfie 
bed  is  cooled  within  15  minutes  of  the  com- 
pletion of  the  cooling  phase,  and  the  regen- 
eration stream  flow  rate  within  the  operating 
levels  estat>lished  during  tfie  initial  perform- 
ance test  or  design  evaluation. 

Collecting  tfie  flow  rate  or  pressure  drop  or 
pressure  drop  data  according  to 
§  63.8035(b);  and  reducing  the  flow  rate  or 
pressure  drop  data  according  to 
§  63.8035(b);  and  maintaining  tfie  daily  or 
block  average  flow  rate  or  pressure  drop  no 
lower  than  tfie  value  established  during  tfie 
initial  performance  test  or  design  evalua- 
tion. 

Collecting  the  scrubber  liqukj  flow  rate  or 
pressure  drop  data  according  to 
§  63.8035(b);  and  collecting  tfie  scrubber  ef- 
fluent pH  data  according  to  § 63.8035(b); 
and  reducing  the  scrubber  liquid  flow  rate 
or  pressure  drop  data  to  daily  or  block  aver- 
ages according  to  calculatkxis  in 
§  63.8035(b);  and  reducing  tfie  scmbber  ef- 
fluent pH  data  to  daily  or  block  averages 
according  to  the  calculations  in 
§  63.8035(b);  and  maintaining  the  daily  or 
block  average  scrubber  Ik^ukJ  flow  rate  or 
pressure  drop,  and  the  daily  or  block  aver- 
age scrubber  effluent  pH,  no  tower  than  tfie 
values  estat>lisfied  during  tfie  initial  per- 
formance test  or  design  evaluatton. 
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TABLE  16  TO  SUBPART  HHHHH.-CONTINUOUS  COMPUANCE  WITH  OPERATING  UMITS-CoOtinued 


For  each  *  *  * 


7.  Control  device  witti  inlet  HAP  emissions  <1 
ton/yr  for  which  you  received  approval  to 
comply  with  operating  limits  different  from 
those  described  in  entries  (a)  through  (f)  of 
this  table. 

8.  Design  steam  stripper 


For  the  following  operating  limit  *  *  * 


As  identified  in  your  Precompliance  report 


Steam-to-wastewater  ratio,  wastewater  tem- 
perature, and  wastewater  loading. 


You  must  demonstrate  operating  continuous 
compliance  by  *  *  * 


9.  isionbiological  treatment  unit,  except  a  design 
steam  stripper. 


10.  Biological  treatment  unit 


Parameters  as  approved  t»y  permitting  author- 
ity. 

TSS.  BOD.  and  the  biomass  concentration  .... 


Following  the  procedures  in  your  approved 
Precompliance  report  to  verify  on  a  daily  or 
block  basis  that  the  control  device  is  oper- 
ating properly. 

Collecting  the  steam  mass  ratio,  wastewater 
flow  rate,  wastewater  (or  column  operating) 
temperature  data  according  to  §  63.8035(b); 
and  reducing  the  data  to  daily  or  block 
averages  according  to  §  63.8035(b);  and 
maintaining  the  steam-to-wastewater  ratk) 
^.04  kg/liter,  the  wastewater  temperature 
(or  column  operating  temperature)  >95°C. 
and  the  wastewater  kjading  ^7.100  liters 
per  hour  per  square  meter. 

Collecting  and  reducing  data  as  specified  by 
the  pemnitting  authority  and  maintaining  pa- 
rameter levels  within  the  limits  approved  by 
ttie  permitting  authority. 

Collecting  the  data  at  the  frequency  approved 
by  the  permitting  authority  and  using  meth- 
ods approved  by  the  permitting  authority. 
(Maintaining  the  TSS,  BOD,  and  biomass 
concentration  within  levels  approved  by  the 
permitting  autlwrity. 


As  required  in  §§  63.8050(a).  63.8055(c)(4).  and  63.8080(c).  you  must  demonstrate  continuous  compliance  with  each 
work  practice  standard  that  applies  to  you  as  specified  in  the  following  table: 

Table  17  to  Subpart  hhhhh.— Continuous  Compliance  With  Work  Practice  Standards      


For  the  following  work  practk»  standard  * 


1.  Install  a  floating  roof  on  a  storage  tank 


2.  Install  emission  suppression  equipment  for  waste  management  units 
as  specified  in  §§63.133  through  63.137. 


You  must  demonstrate  continuous  compliance  by  *  *  * 


3.  Implement  the  LDAR  requirements  in  §§63.1025  through  63.1037 

4.  Vent  transfer  operatk>n  emissions  back  to  the  process  or  originating 
vessel. 


5.  Controlling  emissions  with  a  flare 


6.  (:k>ntrolling  emissions  with  a  nonregenerative  carbon  adsorber 


7.  Cover  lK|uid  streams  in  open  systems  within  the  miscellaneous  coat- 
ing manufacturing  operations. 

8.  Inspect  closed-vent  systems — •• 


Conducting  the  inspections  in  §63.1063(d)  at  the  frequency  speafied 
in  §63  1063(c);  and  repairing  any  failures  detected  during  the  in- 
spection as  specified  in  §63. 1063(e);  and  maintaining  records  of  in- 
spections, repairs,  floating  roof  landings,  and  vessel  dimensions  and 
capacity  as  specified  in  §63.1065. 

Conducting  semi-annual  visual  inspections  of  each  fixed  roof,  cover, 
and  enctosure  for  visible,  audible,  or  olfactory  indicattons  of  leaks  as 
specified  in  §§63.133  through  63.137;  and  conducting  inspections, 
repairing  failures,  and  documenting  delay  or  repair  for  each  fixed 
roof  cover,  and  enctosure  as  specified  in  §§63.133  through  63.137; 
and  maintain  records  failures  and  corrective  acttons;  and  for  each 
ftoating  roof  installed  on  a  wastewater  tank,  conducting  inspecttons, 
repairing  failures,  and  maintaining  records  as  specified  in  entry  1.  of 
this  table  for  storage  tanks. 

Perfonning  the  required  monitoring  on  the  required  schedule,  repainng 
leaks  within  the  specified  time  period  according  to  §63.1025  through 
63.1037;  and  keeping  records  according  to  §63. 1038(b). 

Conducting  annual  inspectkxis,  repairing  leaks,  and  recording  results  in 
accordance  with  the  requirennents  for  closed-vent  systems  in  entnes 
(h)  and  (i)  of  this  table. 

Continuously  monitoring  for  the  presence  of  pilot  flame  as  specified  in 
§63.987(0)  and  keeping  records  of  the  monitoring  results  as  speci- 
fied in  §  63.998(a)(1). 

Monitoring  the  operating  time  during  whk:h  the  cartxxi  adsorber  is 
used;  and  replacing  the  cannister  within  the  time  inten/al  established 
during  tt>e  initial  compliance  detennination. 

Complying  with  entry  2.  of  this  table. 

Conducting  the  inspections  and  maintaining  records  according  to 
§  63.983(b)  and  (c)  and  repairing  leaks  according  to  §  63.983(d). 
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Table  17  to  Subpart  HHHHH.— Continuous  Compliance  With  Work  Practice  Standards— Continued 


For  the  following  work  practice  standard  * 


You  must  demonstrate  continuous  compliance  by  * 


9.  Monitor  bypass  lines  in  ctose-vent  systems 


1( .  Develop  and  implement  maintenance  wastewater  plan 


11 .  Vapor  balancing  for  storage  tanks 


1 4. -Monitor  outlet  gas  temperature  for  condensers  used  to  control 
vents  from  process  vessels  that  receive  material  with  HAP  partial 
jressures  in  ranges  specified  in  Table  1  of  this  subpart. 


12 .  Inspect  and  repair  heat  exchange  system 


14.  Conduct  annual  catalyst  test  for  catalytk:  incinerators 


If  using  a  flow  indicator,  ensuring  that  flow  indicator  readings  are  taken 
at  least  once  every  15  minutes,  maintaining  houriy  records  of  wheth- 
er the  flow  indrcator  was  operating  and  whether  a  diversion  was  de- 
tected at  any  time  during  the  hour,  recording  all  periods  wtien  the 
vent  stream  is  diverted  from  the  control  stream  or  the  flow  lndk:ator 
Is  not  operating;  or  if  you  secure  the  bypass  line  valve  in  the  closed- 
position,  maintain  a  record  that  the  monthly  visual  inspection  of  ttie 
seal  or  closure  mechanism  has  t>een  done;  and  recording  the  occur- 
rence of  all  periods  when  the  seal  mechanism  is  broken,  tt>e  bypass 
line  valve  position  has  changed,  or  ttie  key  for  a  lock-and-key  type 
lock  has  been  ctiecked  out. 

Implementing  ttie  procedures  in  the  plan  for  each  wastewater  stream 
according  to  §6i3.1 05(d),  modifying  and  updating  ttie  procedures  as 
needed  according  to  §63. 105(c),  and  maintaining  records  of  ttie  plan 
and  updates  according  to  §63. 105(e). 

Operating  and  monitoring  the  vapor  balancing  system  as  specified  in 
§63.1253(0(1)  through  (5).  maintaining  a  record  of  DOT  certifk^ations 
required  by  §63. 1253(f)(2),  and  maintaining  a  record  of  the  pressure 
relief  vent  setting  that  shows  it  is  ^.5  psig;  and  if  you  are  the  owner 
or  operator  of  a  reloading  or  cleaning  facility,  controlling  emissions 
from  reloading  or  cleaning  as  specified  in  §63. 1253(f)(6)  and  (7). 

Collecting  the  condenser  outlet  temperature  according  to  §  63.8035(b); 
and  reducing  condenser  outlet  temperature  data  to  daily  or  block 
averages  according  to  calculations  in  §  63.8035(b);  and  maintaining 
the  daily  average  condenser  outlet  temperature  no  higher  than  the 
level  specified  in  Table  1  of  this  subpart  for  the  applicable  HAP  par- 
tial pressure. 

Monitoring  for  HAP  compounds,  other  substances,  or  sun-ogate  indk^a- 
tors  at  the  frequency  specified  in  §63.104(b)  or  (c),  repairing  leaks 
within  the  time  period  specified  in  §63. 104(d)(1),  confimiing  that  the 
repair  is  successful  as  specified  in  §63. 104(d)(2),  following  the  pro- 
cedures in  §63. 104(e)  if  you  implement  delay  of  repair,  and  reconi- 
ing  the  results  of  inspections  and  repair  according  to  §63. 104(f)(1). 

Conducting  a  catalyst  test  once  per  year  that  shows  the  activity  of  ttie 
catalyst  is  acceptat)le. 


As  required  in  §  63.8075(a)  and  (b),  you  must  submit  each  report  that  applies  to  you  on  the  schedule  shown  in 
the  following  table: 


Table  18  to  Subpart  HHHHH.— Requirements  for  Reports 

You  must  submit  a(n) 

The  report  must  contain  *  *  * 

You  must  submit  the  report  *  *  * 

1. 

Precompliance  report  - 

The  infomiation  specified  in  §  63.8075(c) 

At  least  6  months  prior  to  the  compliance 
date;  or  for  ^ew  sources,  with  the  applk:a- 
tton  for  approval  of  constmction  or  recon- 
st  motion. 

2.  Compliance  report 

The  information  specified  in  §63.8075(d)  

Semiannually  according  to  the  requirements 
in  §  63.8075(b). 

3.  Immediate  startup,  shutdown,  and  malfunc- 

a. Actions  taken  for  the  event,  and  

By  fax  or  teleptione  within  2  wortung  days 

tion  report  if  you  had  a  startup,  shutdown,  or 

after  starting  actions  inconsistent  with  the 

malfunction  during  the  reporting  period  that  is 

plan. 

not  consistent  with  your  startup,  shutdown, 

' 

and  malfunction  plan. 

b  The  information  in  §63.1 0(d)(5)(ii)  

By  letter  within  7  woricing  days  after  the  end 

of  the  event  unless  you  have  made  alter- 

• 

native  arrangements  with  ttie  permitting  au- 
thority (§63.10(d)(5)(ii)). 

As  specified  in  §63.8095,  the  parts  "of  the  General  Provisions  that  apply  to  you  are  shown  in  the  following  table: 

Table  19  to  Subpart  HHHHH.— Applicability  of  General  Provisions  (Subpart  A)  to  Subpart  HHHHH  of  Part 

63. 


Citatton 


§63.1 


Sut>iect 


Applicability 


Brief  description 


Initial  Applk:ability  Determinatton; 
Applicability  After  Standard  Es- 
tablished; Permit  Require- 
ments; Extensions,  Notifk:attons. 


Explanatton 


Yes. 
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TABLE  19  TO  SUBPART  HHHHH.-APPUCABILITY  OF  GENERAL  PROVISIONS  (SUBPART  A)  TO  SUBPART  HHHHH  OF  PART 

^^^  63.— Continued 


Citation 


§63.6(C)(1H2) 


§63.2 

§63.3 

§63.4 

§63.5 

§  63.6(a)  

§63.6(b)(1H4) 

§63.6<b)(5)  

§  63.6(b)(6)  

§  63.6(b)(7)  


Subiect 

Definitions 

Units  and  Abbreviations 

Prohibited  Activities 

Construction/Reconstmction 
Applicability 


Compliance  Dates  tor  New  and 
Reconstructed  sources. 


Brief  description 


Notificatton 


§63.6(c)(3H4) 
§  63.6(c)(5)  

§  63.6(d)  

§63.6(e)(1)-(2) 


Explanation 


[Reserved]. 

Compliance  Dates  for  New  and 

Reconstructed    Area    Sources 

That  Become  Major. 


Compliance    Dates    for    Existing 
Sources. 


[Resen/ed]. 

Compliance    Dates    for    Existing 

Area    Sources    That    Become 

Major. 


[Reserved]. 

Operation  &  Maintenance 


Definitions  for  part  63  standards       Yes. 
Units  and  abbreviations  for  part    Yes. 

63  standards. 
Prohibited  Activities;  Compliance    Yes. 

date;     Circumvention,     Sever- 

abiNty. 
Applicability;     Applications;     Ap-    Yes. 

provals. 
GP  apply  unless  compliance  ex-    Yes. 

tension    GP    apply    to    area 

sources  that  become  major. 
Standards  apply  at  effective  date;    Yes. 

3   years    after   effective   date; 

upon   startup;    10   years   after 

construction    or    reconstruction 

commences  for  section  112(f). 
Must  notify  if  commenced  con-    Yes. 

struction  or  reconstruction  after 

proposal. 

Area  sources  that  become  major  Yes. 
must  comply  with  major  source 
standards  immediately  upon 
becoming  major,  regardless  of 
whether  required  to  comply 
when  they  were  an  area  source. 

Comply  according  to  date  in  sub- 
part, which  must  be  no  later 
than  3  years  after  effective 
date;  For  section  112(f)  stand- 
ards, comply  within  90  days  of 
effective  date  unless  compli- 
arKe  extension. 

Area  sources  that  become  major 
must  comply  with  major  source 
standards  by  date  Indicated  in 
subpart  or  by  equivalent  time 
period  (for  example,  3  years). 


§  63.6(e)(3)  

§  63.6(f)(1)  

§63.6(0(2H3)  . 

§63.6(g)(1H3) 
§  63.6(h)  

§63.6(i)(1H14) 


Startup,  Shutdown,  and  Malfunc- 
tion Plan  (SSMP). 

Compliance  Except  During  SSM 


Methods  for  Determining  Compli- 
ance. 


ARemative  Standard 


Opacity/Visible     Emission     (VE) 
Standards. 


Compliance  Extension 


Yes. 


Yes. 


Operate  to  minimize  emissions  at 
all  times;  Correct  malfunctions 
as  soon  as  practicable;  Oper- 
ation and  maintenance  require- 
ments independently  enforce- 
at>le;  infonnation  Administrator 
will  use  to  determine  if  oper- 
ation and  maintenance  require- 
ments were  met. 

Requirement  for  SSM  and  start- 
up, shutdown,  malfunction  plan; 
Content  of  SSMP. 

You  must  comply  with  emission 
standards  at  all  times  except 
during  SSM. 

Compliance  based  on  perform- 
ance test,  operation  «md  main- 
tenance plans,  records,  inspec- 
tion. 

Procedures  for  getting  an  alter- 
native standard. 

Requirements  for  opacity  and 
visible  emission  limits. 


Procedures  and  criteria  for  Ad- 
ministrator to  grant  compliance 
extension. 


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 

Only  for  flares  for  which  Method 
22  observations  are  required  as 
p^rt  of  a  flare  compliance  as- 
sessment. 

Yes. 
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Table  19  to  Subpart  HHHHH.— Applicability  of  General  Provisions  (Subpart  A)  to  Subpart  HHHHH  of  Part 

63. — Continued 


Citation 


Subject 


Brief  description 


Explanation 


§63.6(j) 

§63.7(a)(1H2) 


Presidential  Compliance  Exemp- 
tion. 

Performance  Test  Dates 


§  63.7(a)(3) 

§  63.7(b)(1) 
§63.7(b)(2) 


§  63.7(c) 


§63.7(d)  .... 
§63.7(e)(1) 


§(63.7(e)(2) 


§63.7(e)(3) 


§  63.7(f) 

I 

§  63.7(g) 


Section  114  Authority 

Notification  of  Performance  Test 
Notification  of  Rescheduling  

Quality  Assurance/Test  Plan 


Testing  Facilities  

Conditions   for   Conducting    Per- 
formance tests. 


Conditions   for   Conducting    Per- 
formance Tests. 


Test  Run  Duration 


Altemative  Test  Mettiod 


Performance  Test  Data  Analysis 


§63.7(h)  ... 

§  63.8(a)(1) 

§  63.8(a)(2) 

§  63.8(a)(3) 
§  63.8(a)(4) 

§63.8(b)(1) 


Waiver  of  Tests 

Applicability    of    Monitoring    Re- 
quirements. 
Performance  Specifications  

[Reserved]. 

Monitoring  with  Rares 

Monitoring 


President  may  exempt  source 
category  from  requirement  to 
comply  with  rule. 

Dates  for  conducting  initial  per- 
formance testing  and  other 
compliance  demonstrations; 
must  conduct  180  days  after 
first  subject  to  rule. 


Administrator  may  require  a  per- 
fonnance  test  under  CAA  sec- 
tion 114  at  any  time. 

Must  notify  Administrator  60  days 
t)efore  the  test. 

if  rescheduling  a  performance 
test  is  necessary,  must  notify 
Administrator  5  days  before 
scheduled  date  of  rescheduled 
date. 

Requirement  to  submit  site-spe- 
cific test  plan  60  days  before 
the  test  or  on  date  Adminis- 
trator agrees  with. 

Test  plan  approval  procedures; 
Performance  audit  require- 
ments; Intemal  and  Extemal 
QA  procedures  for  testing. 

Requirements  for  testing  facilities 

Perfonnance  tests  must  be  con- 
ducted under  representative 
conditions;  cannot  conduct  per- 
formance tests  during  SSM;  not 
a  violation  to  exceed  standard 
during  SSM. 

Must  conduct  according  to  rule 
and  EPA  test  methods  unless 
Administrator  approves  alter- 
native. 

Must  have  three  test  mns  of  at 
least  1  hour  each;  Compliance 
Is  based  on  arithmetic  mean  of 
three  runs;  Conditions  wfien 
data  from  an  additional  test  run 
can  be  used. 

Procedures  by  which  Adminis- 
trator can  grant  approval  to  use 
an  altemative  test  metfrad. 

Must  include  raw  data  In  perform- 
ance test  report;  Must  submit 
performance  test  data  60  days 
after  end  of  test  with  the  Notifi- 
cation of  Compliance  Status; 
Keep  data  for  5  years. 

Procedures  for  Administrator  to 
waive  performance  test. 

Subject  to  all  monitoring  require- 
ments In  standard. 

Performance  Specifications  In  ap- 
pendix B  of  part  60  apply. 

Unless  your  rule  says  otherwise, 
the  requirements  for  flares  in 
§63.11  apply. 

Must  conduct  monitoring  accord- 
ing to  standard  unless  Adminis- 
trator approves  altemative. 


Yes. 


Yes,  except  that  §  63.8025(a) 
specifies  tfiat  you  must  conduct 
initial  compliance  demonstra- 
tions before  the  compliance 
date  for  existing  sources  In  op- 
eration before  the  effective 
date. 

Yes. 


Yes. 
Yes. 


Yes,  except  the  test  plan  must  be 
submitted  with  the  notification 
of  the  performance  test  If  tfte 
control  device  controls  process 
vessels. 


Yes. 

Yes,  except  tfiat  performance 
tests  for  process  vessels  must 
be  conducted  under  worst-case 
conditions  as  specified  In 
§63.8030  and  Table  9  to  this 
subpart.  / 

Yes. 


Yes. 


Yes. 


Yes. 


Yes. 
Yes. 
Yes. 

Yes. 

Yes. 
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TABLE  19  TO  SUBPART  HHHHH.-APPUCABIUTY  OF  GENERAL  PROVISIONS  (SUBPART  A)  TO  SUBPART  HHHHH  OF  PART 

63.— Continued 


Citation 


§63.8(bM2H3) 


§63.8(cKn  ■••• 
§63.8(c)(1)(i) 

§  63.8(c)(1)(H) 
§63.8(c)(1M"i«) 


Subiect 


Multipie    Effluents    and    Multiple 
Monitoring  Systenris. 


Monitoring  System  Operation  and 
Maintenance. 

Routine  and  Predictable  SSM 


Brief  description 


SSM  not  in  SSMP 


Compliance  with  Operation  and 
Maintenance  Requirements. 


§63.8(cM2H3)  .. 

§  63.8(c)(4)  

§63.8(c)(4)(iHiJ) 


§63.8<cM5)  

§  63.8(c)(6)  

§63.8(c)(7H8) 
§63.8(d)  


Monitoring  System  Installation 


CMS  must  be  operating  except 
during  breakdown,  out-of-con- 
trol,  repair,  maintenance,  and 
high-level  calitxation  drifts. 

CMS  Requirements 


Explanation 


Specific  requirements  for  install-    Yes. 
ing  monitoring  systems;  Must 
install  on  each  effluent  before  it 
is  combined  and  before  it  is  re- 
leased to  the  atmosphere  un- 
less    Administrator     approves 
otfierwise;    If   more   than   one 
monitoring  system  on  an  emis- 
sion point,  must  report  all  moni- 
toring  system   results,    unless 
one    monitoring    system    is   a 
backup. 
IWlaintain  monitoring  system  in  a 
manner  consistent  with   good 
air  pollution  control  practk»s. 
Foltow  the  SSM  plan  for  routine 
repairs  keep  parts  for  routine 
repairs  readily  available;  report- 
ing requirements  tor  SSM  when 
actk>n  is  described  in  SSM  plan. 
Reporting  requirements  for  SSM 
when  actkxi  is  not  described  in 
SSM  plan. 
How  Administrator  determines  if 
source    complying    with    oper- 
atk)n  and  maintenance  require- 
ments; Review  of  source  O&M 
procedures,  records,  Manufac- 
turer's       instructkws,        rec- 
ommendatkms,  and  inspectton 
of  monitoring  system. 
Must  install  to  get  representative 
emissk>n  and  parameter  meas- 
urements;   Must    verify    oper- 
ational status  before  or  at  per- 
formarKe  test. 
fk).  CMS  requriements  are  speci- 
fied in  §63.8045.  . 


COMS  Minimum  Procedures 
CMS  Requirements 

CMS  Requirements 

CMS  Quality  Control  


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Continuous  opacity  monitoring 
systems  (COMS)  must  have  a 
minimum  of  one  cyde  of  sam- 
pling and  analysis  for  each  suc- 
cessive 10-second  period  and 
one  cycle  of  data  recording  for 
each  successive  6-minute  pe- 
riod; CEMS  must  have  a  min- 
imum of  one  cycle  of  operatk)n 
for  each  successive  15-minute 
period. 

COMS  minimum  procedures 


Only  for  the  alternative  standard, 
but  §63.8(c)(4)(i)  does  not 
apply  because  the  altemat4ive 
standard  does  not  require 
COMS. 


Zero  and  High  level  callbratkxi 
check  requirements;  Out-of- 
control  periods. 

Out-of-Control  period,  including 
reporting. 

Requirements  for  CMS  quality 
control,  including  calibration, 
etc.  Must  keep  quality  control 
plan  on  record  for  5  years. 
Keep  oM  versions  for  5  years 
after  revisions. 


No.  Subpart  HHHHH  does  not 
contain  opacity  or  VE  limits. 

Only  for  the  alternative  standard 
in  §63.8055. 

No,    except    for   the    alternative 

standard  in  §63.8055. 
Only  for  the  alternative  standard 

in  §63.8055. 


TABbE  19  TO  Subpart  HHHHH.— Applicability  of  General  Provisions  (Subpart  A)  to  Subpart  HHHHH  of  Part 
I  63. — Continued 


Citation 


§  63.8(e) 


§  63.8(0(1  H5) 

§93.8(0(6)  

§63.8(g)(1H4) 


§  63.8(g)(5)  

§63.9(a)  

§63.9(b)(1H5) 


§63.9(0 

§  63.9(d)  

I 

§  63.9(e)  

§63.9(0  

§63.9(g)  

§i3.9(h)(1H6) 


§63.9(i) 
§63.9ti) 


Subject 


CMS  Performance  Evaluation 


Alternative  Monitoring  Method 


Alternative  to  Relative  Accuracy 
Test. 

Data  Reduction  


Data  Reduction  

Notification  Requirements 
Initial  Notifk^tions  


Request  for  Compliance  Exten- 
sion. 

Notification  of  Special  Compli- 
ance Requirements  for  New 
Source. 

Notification  of  Performance  Test 
Notification  of  VE/Opacity  Test  .... 

Additional  Notifications  When 
Using  CMS. 


Notification  of  Compliance  Status 


Adjustment   of   Submittal    Dead- 
lines. 

Change  in  Previous  Information  .. 


Brief  description 


Notificatk)n,  performance  evalua- 
tion test  plan,  reports. 


Procedures  for  Administrator  to 
approve  altemative  monitoring. 

Procedures  for  Administrator  to 
approve  altemative  relative  ac- 
curacy tests  for  CEMS. 

COMS  6-minute  averages  cal- 
culated over  at  least  36  evenly 
spaced  data  points;  CEMS  1- 
hour  averages  computed  over 
at  least  4  equally  spaced  points. 


Data  that  can't  be  used  in  com- 
puting averages  for  CEMS  and 
COMS. 

Applicability  and  State  Delegation 

Submit  notification  120  days  after 
effective  date;  Notifk:ation  of  in- 
tent to  construct/reconstruct; 
Notification  of  commencement 
of  construct/reconstnjct;  Notifi- 
cation of  startup;  Contents  of 
each  notification. 

Can  request  if  cannot  comply  by 
date  or  if  installed  BACT/LAER. 

For  sources  that  commence  con- 
struction between  proposal  and 
promulgation  and  want  to  com- 
ply 3  years  after  effective  date. 

Notify  Administrator  60  days  prior 

Notify  Administrator  30  days  prior 

Notification  of  performance  eval- 
uation; Notification  using 
COMS  data;  Notification  that 
exceeded  criterion  for  relative 
accuracy. 

Contents  Due  60  days  after  end 
of  performance  test  or  other 
compliance  demonstration,  ex- 
cept for  opacityA/E,  which  are 
due  30  days  after;  When  to 
submit  to  Federal  vs.  State  au- 
thority. 


Procedures  for  Administrator  to 
approve  change  in  when  notifi- 
cations must  be  submitted. 

Must  submit  within  15  days  after 
change. 


Explanation 


Only  for  the  altemative  standard 
In  §63.8055,  but  §63.8(e)(5)(Ji) 
does  not  apply  because  the  al- 
temative standard  does  not  re- 
quire COMS.  For  existing 
sources,  the  performance  eval- 
uation must  be  completed  prior 
to  the  compliance  date,  and  the 
results  must  be  included  in  ttie 
Notification  of  Compliance  Sta- 
tus. 

Yes,  except  you  may  also  request 
approval  usirtg  the 

Precompliance  report. 

Only  for  the  alternative  standard 
in  §63.8055. 

Only  for  the  altemative  standard 
in  §63.8055,  except  that  the  re- 
quirements for  COMS  do  not 
apply  because  subpart  HHHHH 
has  no  opacity  or  VE  limits, 
and  §  63.8(g)(2)  does  not  apply 
because  data  reduction  require- 
ments are  specified  in 
§  63.8035(a)(5). 

No.  Data  reduction  procedures 
are  specified  in  §  63.8045(b) 

Yes. 
Yes. 


Yes. 
Yes. 


Yes. 

No.   Subpart  HHHHH  does  not 

contain  opacity  or  VE  limits. 
Only  for  the  altemative  standard 

in  §63.8055. 


Yes,  except  subpart  HHHHH  has 
no  opacity  or  VE  limits,  and 
§63.8070(6)0)  specifies  that 
the  Notification  of  Compliance 
Status  is  due  by  the  compli- 
ance date  for  existing  sources 
in  operatk>n  prior  to  the  effec- 
tive date,  and  63.8070(e)(2) 
specifies  that  the  Notifrcation  of 
Compliance  Status  is  due  with- 
in 240  days  after  the  compli- 
ance date  for  all  other  affected 
sources. 

Yes. 


Yes. 
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TABLE  19  TO  SUBPART  HHHHH. -APPLICABILITY  OF  GENERAL  PROVISIONS  (SUBPART  A)  TO  SUBPART  HHHHH  OF  PART 

63.— Continued 


Citation 


§63.l0(a) 


§63.10(b)(1) 

§6310(bM2)(iHiv) 


Subtect 


Recordkeeping/Reporting 


Recordkeeptng/Reporting 


Records  related  to  Startup.  Shut- 
down, and  Malfunctkm. 


Brief  description 


§63.10<bK2)(vi)  and  (xH") 


§63.10(b)(2KvMH'x) 


CMS  Records 


Records 


§63.10(b)(2)(x«)  . 
§63.10(b)(2)(xiii) 

§63.10(bM2)(xiv) 


§63.10(b)(3)  

§63.10(c)(1H6).(9H15) 


§63.1(Hc)(7H8) 


§63.10(dK1) 
§63.10(d)(2) 

§63. 10(d)(3) 

§63.10(d)(4) 


Records 
Records 

Records 


Records 
Records 

Records 


§63.10(d)(5)  

§63.10(e)(1H2) 


(Seneral  Reporting  Requirements 

Report  of  Performance  Test  Re- 
sults. 

Reporting  Opacity  or  VE  Obser- 
vatkxis. 

Progress  Reports  


Explanation 


Startup,  Shutdown,  and  Malfunc- 

tkjn  Reports. 
Additional  CMS  Reports 


§63.10(e)(3)  

§63.10(e)(3)(i)-(iii) 


Reports 
Reports 


Applies  to  all.  unless  compliance 
extension;  When  to  submit  to 
Federal  vs.  State  authority; 
Procedures  for  owners  of  more 
than  1  source. 
General  Requirements.  Keep  all 
records  readily  available;  Keep 
for  5  years. 
Occurrence  of  each  of  operation 
(process  equipment);  Occur- 
rence of  each  malfunction  of  air 
potlutkjn  equipment;  Mainte- 
nance on  air  pollutton  control 
equipment;  Actkws  during  start- 
up, shutdown,  and  malfunctkw. 

Malfunctions,  inoperative,  out-of- 
control;  Calibratton  checks;  Ad- 
justments, maintenance. 

Measurements  to  demonstrate 
compliance  with  emissron  limi- 
tations; Performance  test,  per- 
formance evaluation,  and  visi- 
ble emission  otjservalion  re- 
sults; Measurements  to  deter- 
mine conditkjns  of  performance 
tests  and  performance  evalua- 
tkxis. 

Records  wfien  under  waiver  

Records  when  using  alternative  to 
relative  accuracy  test. 

AH  documentatkxi  supporting  Ini- 
tial Notifk»tion  and  Notifk:atk>n 
of  Compliance  Status. 

Applicability  Detenninatwns 

Additkjnal  Records  for  CMS  

Records  of  excess  emissions  and 
parameter  monitoring 

exceedances  for  CMS  (now  de- 
fined as  deviatkws). 

Requirement  to  report  

When  to  submit  to  Federal  or 
State  authority. 

What  to  report  and  when  


Yes. 


Yes. 


Yes. 


Yes. 


Yes. 


Must  submit  progress  reports  on 
schedule  if  under  compliance 
extension. 

Contents  and  sul)mission 

Must  report  results  for  each  CEM 
on  a  unit;  Written  copy  of  per- 
formance evaluatkMi;  3  copies 
of  COMS  pertonnance  evalua- 
tk)n. 

Excess  Emission  Reports  

Schedule  for  reporting  excess 
emissKtns  and  parameter  mon- 
itor exceedance  (now  defined 
as  deviations). 


Yes. 

Only  for  the  attemative  standard 

in  §63.8055. 
Yes. 


Yes 

Only  for  the  altemative  standard 

in  §63.8055. 
No.  Recordkeeping  requirements 

are  specified  in  §63.8080. 


Yes. 
Yes. 

No.   Subpart  HHHHH  does  not 

contain  opacity  or  VE  limits. 
Yes. 


Yes. 

Only  for  the  altemative  standard 
in  §63.8055.  but 

§63.10(e)(2)(ii)  does  not  apply 
because  the  altemative  stand- 
ard does  not  require  COMS. 

No.  Reporting  requirements  are 
specified  in  §63.8075. 

No.  Reporting  requirements  are 
specified  in  §63.8075. 
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TABLE  19  TO  Subpart  HHHHH.— Applicability  of  General  Provisions  (Subpart  A)  to  Subpart  HHHHH  of  Part 
j^  63. — Continued 


Citation 


§63.10(e)(3)(ivHv) 


Sut>iect 


Excess  Emissions  Reports 


§63.10(e)(3)(iv)-(v) 

I 

§63.10(e)(3)(vi-viii) 


§63. 10(e)(4) 
§63.10(f)  


§63.11 
§63.12 

§^.13 

§63.14 

§63.15 


Excess  Emissions  Reports 


Brief  descriptton 


Excess    Emissions    Report    and 
Summary  Report. 


Reporting  COMS  data 

Waiver  for  Recordkeeping/Report 
ing. 

Rares  -... 

Delegation  

Addresses  

lncorporatk>n  by  Reference 

Availability  of  lnfonnatk)n  


Requirement  to  revert  to  quarterty 
submission  if  there  is  an  ex- 
cess emissions  and  parameter 
monitor  exceedance  (now  de- 
fined as  deviations);  Provision 
to  request  semiannual  reporting 
after  compliance  for  one  year; 
Submit  report  by  30th  day  fol- 
towing  end  of  quarter  or  cal- 
endar half;  If  there  has  not 
been  an  exceedance  or  excess 
emission  (now  defined  as  devi- 
ations); report  contents  is  a 
statement  that  there  have  been 
no  deviations. 

Must  submit  report  containing  all 
of  the  infonnation  in 
§63.10(c)(5)-(13).  §  63.8(c)(7)- 

(8). 

Requirements  for  reporting  ex- 
cess emissions  for  CMSs  (now 
called  deviations)  Requires  all 
of  the  infonnation  in 
§63.10(c)(5-13),  §63.8(c)(7-^). 

Must  submit  COMS  data  with  per- 
formance test  data. 

Procedures  for  Administrator  to 
waive. 

Requirements  for  flares 

State  authority  to  enforce  stand- 
ards. 

Addresses  where  reports,  notifi- 
cations, and  requests  are  sent. 

Test  methods  incorporated  by  ref- 
erence. 

Publk:  and  confklential  informa- 
tion. 


Explanation 


No.   Reporting  requirements  are 
specified  in  §63.8075. 


No.  Reporting  requirements  are 
specified  in  §63.8075. 


No.  Reporting  requirements  are- 
specified  in  §  63.8075. 


No.   Subpart   HHHHH   does   not 

contain  opacity  or  VE  limits. 
Yes. 

Yes. 
Yes. 

Yes. 

Yes. 

Yes. 


[FRl 
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Part  m 


Environmental 
Protection  Agency 


40  CFR  Parts  148,  261,  et  aL 
Hazardous  Waste  Management  System; 
Identification  and  Listing  of  Hazardous 
Waste;  Paint  Production  Wastes;  Land 
Disposal  Restrictions  for  Newly  Identified 
Wastes;  and  CERCIA  Hazardous  Substance 
Designation  and  Reportable  Quantities; 
Final  Determination;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  148, 261. 268, 271,  and 
302 

(SWH-Fm.-7167-8] 

RIN  205O-AE32 

Hazardous  Waste  Managamant 
System;  Identification  and  Uating  of 
Hazardous  Waste;  Paint  Production 
Wastes;  Land  Diepoeal  Restrictions  tor 
Newly  Identified  Wastes;  and  CERCLA 
Hazardoue  SulMtance  Deeignatlon  and 
Reportable  Quantities;  Final 
Determination 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  determination. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  issuing  a  final 
determination  not  to  list  as  hazardous 
certain  wastes  generated  from  the 
production  of  paint.  EPA  is  making  this 
determination  imder  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
which  directs  EPA  to  determine 
whether  certain  wastes  from  the  paint 
production  industry  may  present  a 
substantial  hazard  to  human  health  or 
the  environment.  EPA  proposed 
concentration-based  listings  for  certain 
paint  waste  solids  (K179)  and  liquids 
(K180)  on  February  13.  2001.  However. 


following  a  review  of  the  public 
comments  and  supplemental  analyses 
based  on  public  comments,  EPA  has 
determined  that  the  paint  wastes 
identified  in  the  February  13,  2001 
proposal  do  not  present  a  substantial 
hazard  to  hiunan  health  or  the 
environment.  Therefore,  EPA  is  making 
a  final  determination  that  these  paint 
wastes  are  not  listed  hazardous  wastes. 
Also,  because  the  identified  paint 
wastes  are  not  listed  hazardous  wastes, 
EPA  is  not  promulgating  Land  Disposal 
Restriction  (LDR)  treatment  standutls 
for  these  wastes,  designating  these 
wastes  as  Comprehensive. 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA)  hazardous  substances  with 
reportable  quantities  (RQs),  or 
designating  any  of  the  constituents  in 
these  wastes  as  new  Appendix  VIII 
constituents. 

EFFECTIVE  DATE:  May  6,  2002. 
ADDRESSES:  Supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  located  at 
Crystal  Gateway  I,  First  Floor,  1235 
JeflPerson  Davis  Highway,  Arlington,  VA. 
The  Docket  Identification  Number  is  F- 
2002-PMLF-FFFFF.  The  RIC  is  open 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  federal  holidays.  To 
review  docket  materials,  we  recommend 
that  you  make  an  appointment  by 
calling  (703)  603-9230.  The  public  may 

ACRONYMS  Used  in  the  Document 


copy  a  maximum  of  100  pages  bom  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  The 
index  and  some  supporting  materials 
are  available  electronically.  See  the 
beginning  of  the  SUPPtXMENTARY 
INFORMATION  section  for  information  on 
accessing  them. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD  (800) 
553-7672  (hearing  impaired).  In  the 
Washington,  DC  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  information  on  specific  aspects  of 
the  notice,  contact  Ms.  Patricia  Cohn  of 
the  Office  of  Solid  Waste  (5304W),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue.  NW.  Washington. 
DC  20460.  [E-mail  address  and 
telephone  number: 
cohn.patricia@epa.gov,  (703)  308-8675.] 

SUPPLEMENTARY  INFORMATION:  The 
docket  index  and  some  supporting 
dociunents  in  the  docket  for  this 
determination  are  available  in  electronic 
format  on  the  Internet  at:  http:// 
www.epa.gov/epaoswer/hazwaste/id/ 
paint. 

We  will  keep  the  official  record  for 
this  action  in  paper  form.  The  official 
record  is  the  paper  record  maintained  at 
the  RCRA  Information  Center,  also 
referred  to  as  the  Docket,  at  the  address 
provided  in  the  ADDRESSES  section  at 
the  beginning  of  this  document. 


Acronym 

CAA  

CERCLA 

CFR  

CWT  

ED  .: 

EO  

EPA  ....- 

FR 

HAP  

HQ  

HSWA 

ICR  

LDR  

MACT  

mg/kg 

MSDS  

NAICS  : 

NESHAP  

NPDES  

NTTAA 

AIM  Rule  

OEM  

OSHA 

OMB  

OSWER 

POTW 

PPm 

RCRA  - 


Definition 


Clean  Air  Act. 

Comprehensive  Environmental  Resportse  Compensation  and  Liability  Act. 

Code  of  Federal  Regulations. 

Centralized  Wastewater  Treatment  Facility  (may  also  be  referred  to  as  a  wastewater  treatment  facility. 

orWWTF). 
Environmental  Defense  (previously  Environmental  Defense  Fund  or  EDF). 
Executive  Order. 

Environmental  Protection  Agency. 
Federal  Register. 
Hazardous  Air  Pollutant. 
Hazard  Quotient. 

Hazardous  and  Solid  Waste  Amendments. 
Information  Collection  Request. 
Land  Disposal  Restriction. 
Maximum  Actiievable  Control  Techr>otogy. 
Milligram  per  kilogram. 
Material  Safety  Data  Stieet. 
North  American  Industrial  Classification  System. 
National  Emission  Standards  for  Hazardous  Air  Pollutants. 
National  Pollutant  Discharge  Elimination  System. 
National  Technology  Transfer  and  Advancement  Act. 
National  Volatile  Organic  Compound  Emissions  Standards  for  Architectural  Coatings  and  Industrial 

Maintenance  Coatings  (AIM)  mie. 
Onginal  Equipment  Manufacturing. 
Occupational  Safety  and  Health  Administration. 
Office  of  Management  and  Budget. 
Office  of  Solid  Waste  and  Emergency  Response. 
Publicly  Owned  Treatment  Works. 
Parts  Per  Million. 
Resource  Conservation  and  Flecovery  Act 
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Acronyms  Used  in  the  Document— Continued 


Acronym 

RFA  

RIC  

RFSA 

RIC  

&::::=:::::::::: 

sbrefa  

SIC  

■nc 

TRI 

UMRA 

use 

UTS  

VOC ... 


Definition 


Regulatory  Flexibility  Act. 

Reference  Concentration. 

Regulatory  Flexibility  Screening  Analysis. 

RCRA  Infomnation  Center. 

Reportable  Quantity. 

Small  Business  Administration. 

Small  Business  Regulatory  Enforcement  Fairness  Act. 

Standard  Industry  Code. 

Toxicity  Characteristic. 

ToxK  Release  Inventory. 

Unfunded  Mandates  Reform  Act. 

United  States  Code. 

Universal  Treatment  StarKlard. 

Volatile  Organic  Cofnpound. 


The  contents  of  this  final 
determination  are  listed  in  the  following 
outline: 

I.  Overview 

A.  Who  Will  be  Affected  by  this  Final 
Determination? 

B.  What  is  the  "Readable  Regulations" 
Format? 

C.  What  are  the  Statutory  Authorities  for 
this  Final  Determination? 

D.  Does  this  Final  Determination  Satisfy 
the  Terms  of  the  ED  v.  Whitman  Consent 
Decree? 

n.  Summary  of  Today's  Action 
A.  Waste  Liquids  from  Paint 

I      Manufacturing  ^ 

'  B.  Waste  Solids  from  Paint  Manufacturing 
DI.  Summary  of  Proposed  Rule 

A.  What  Regulations  did  EPA  Propose? 

B.  What  Paint  Manufacturing  Wastes  are 
Within  the  Scope  of  the  Consent  Decree 
for  this  Listing  Determination? 

C.  What  Risk  Assessment  Approach  Was 
Used  for  the  Proposed  Rule? 

D.  Which  Wastes  did  EPA  Propose  to  List 
as  Hazardous? 

1.  Waste  Solids  from  Paint  Manufacturing 
that  Meet  Certain  Constituent 
Concentration  Levels  (K179) 

2.  Waste  Liquids  from  Paint  Manufacturing 
that  Meet  Certain  Constituent 
Concentration  Levels,  Unless  Managed 
Under  Certain  Conditions  (K180) 

:  V.  What  is  the  Rationale  for  Today's  Final 
Determination? 

A.  What  is  the  Basis  for  EPA's  Final 
Determination  Not  to  List  Paint 
Production  Waste  Liquids? 

1.  Management  Scenario 

2.  Estimates  of  Surface  Impoundment  Risks 
Were  Likely  Overstated 

3.  Impact  of  Modeling  Error 

4.  Other  Regulatory  Programs 

5.  Conclusion  for  Paint  Production  Waste 
Liquids 

B.  What  is  the  Basis  for  EPA's  Final 
Determination  Not  to  List  Paint 
Production  Waste  Solids? 

1.  Changes  to  the  Risk  Assessment 

2.  RCRA  Section  3007  Survey  of  Paint 
Manufocturers 

3.  Interpretation  and  Aggregation  of  Waste 
Volumes  and  Management  Practices 


4.  Statistical  Design  and  Analysis  of  the 
RCRA  Section  3007  Survey  Data  for 
Estimating  Waste  Quantities 

a.  Use  of  the  Dim  and  Bradstreet  Database 

b.  Original  Statistical  Design  and  Analysis 
of  the  RCRA  Section  3007  Siuvey 

c.  Commenter's  Issues  Concerning 
Incorrect  Statistical  Weights  for  Survey 
Responses  Used  to  Calculate  Waste 
Quantities 

d.  Post  Survey  Adjustments  to  Weights 

e.  Adjusted  Statistical  Analyses  of  RCRA 
Section  3007  Survey  Data 

5.  Concentration  Levels  for  the  Key 
Constituents  of  Coiicem  and  the 
Likelihood  That  They  Occur  in  Wastes 

6.  Conclusion  for  Paint  Production  Waste 
Solids 

V.  Analytical  and  Regulatory  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  What  Economic  and  Equity  Analyses 
Were  Completed  in  Support  of  the 
Proposed  Listing  for  Paint  Production 
Wastes? 

C.  What  Substantive  Comments  Were 
Received  on  the  Cost/Economic  Aspects 
of  the  Proposed  Listing  for  Paint 
Production  Wastes? 

D.  What  Are  the  Potential  Costs  and 
Benefits  of  Today's  Final  Determination? 

E.  What  Consideration  Was  Given  to  Small 
Entities  Under  the  Regulatory  Flexibility 
Act  (RFA),  as  Amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  5  U.S.C. 
601  et.  seq.? 

F.  Was  the  Unfunded  Mandates  Reform  Act 
Considered  in  this  Final  Determination? 

G.  Were  Equity  Issues  and  Children's 
Health  Considered  in  this  Final 
Determination? 

1.  Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks" 

2.  Executive  Order  12898:  Environmental 
Justice 

H.  What  Consideration  Was  Given  to  Tribal 

Govenunents? 
I.  Were  Federalism  Implications 

Considered  in  Today's  Final 

Determination? 
J.  Were  Energy  Impacts  Considered? 

VI.  Paperwork  Reduction  Act 

Vn.  National  Technology  Transfer  and 
Advancement  Act  of  1995 


Vm.  The  Congressional  Review  Act  (5  U.S.C. 
801  et.  seq.,  as  Added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996) 

I.  Overview 

/.  Who  Will  Be  Affected  by  This  Final 
Determination? 

Beginning  January  1. 1999  all 
documents  related  to  EPA's  regulatory, 
compliance  and  enforcement  activities. 
including  rules,  policies,  interpretive 
guidance,  and  site-specific 
determinations  with  broad  appUcation, 
shquld  properly  identify  the  regulated 
entities,  includiing  descriptions  that 
correspond  tor  the  appUcable  SIC  codes 
or  NAICS  codes  (source:  October  9, 1998 
USEPA  memo  from  Peter  D.  Robertson, 
Acting  Deputy  Administrator  of 
USEPA).  The  proposed  listing 
determination  had  the  potential  to  affect 
manufacturers  of  paints  and  coatings,  as 
well  as  those  who  handle  the  wastes, 
such  as  landfills.  However,  we  have 
decided  not  to  list  these  wastes  as 
hazardous  under  Subtitle  C  of  RCRA 
program.  Therefore,  today's  action  will 
not  have  any  effect  on  any  entities. 

B.  What  Is  the  "Readable  Regulatigns" 
Format? 

Today's  final  listing  determination  is 
written  in  "readable  regulations" 
format,  using:  active  rather  than  passive 
voice;  plain  language;  a  question-fflid- 
answer  format;  the  pronouns  "we"  for 
EPA  and  "you"  for  the  owner/generator, 
and  other  techniques  to  make  the 
information  in  today's  notice  easier  to 
read  and  understand.  This  format  is  part 
of  our  efforts  toward  regulatory  re- 
invention. We  believe  ^s  format  helps 
readers  understand  the  Agency's 
regulatory  decisions  and  regulations  (if 
any),  which  should  then  increase 
compUance,  make  enforcement  easier, 
and  foster  better  relationships  between 
EPA  and  the  regulated  community. 
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C.  What  Are  the  Statutory  Authorities 
for  This  Final  Determination? 

We  conducted  this  investigation  and 
listing  detennination  under  the 
authority  of  Sections  2002(a),  3001(b), 
3001(e)(2),  3004(d)-(m)  and  3007(a)  of 
the  Solid  Waste  Disposal  Act,  42  U.S.C. 
6912(a),  6921(b)  and  (e)(2),  6924(d)- 
(m)and  6927(a),  as  amended  several 
times,  most  importantly  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  These 
statutes  commonly  are  referred  to  as  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  and  are  codified  at  Volume 
42  of  the  United  States  Code  (U.S.C), 
sections  6901  to  6992(k)  (42  U.S.C. 
6901-6992(k)). 

D.  Does  This  Final  Determination 
Satisfy  the  Terms  of  the  ED  v.  Whitman 
Consent  Decree? 

The  1984  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  RCRA  require 
EPA  to  make  listing  determinations  for 
pciint  production  wastes  (see  RCRA 
section  3001(e)(2)).  In  1989.  the 
Environmental  Etefense  Fimd  (EDF), 
which  recently  changed  its  name  to 
Environmental  Defense  (ED),  filed  a 
lawsuit  to  enforce  the  statutory 
deadlines  for  listing  decisions  in  RCRA 
section  3001(e)(2).  CED  vs.  Whitman. 
D.D.C.  Civ.  No.  89-0598).  To  resolve  . 
most  of  the  issues  in  the  case,  ED  and 
EPA  entered  into  a  consent  decree, 
which  has  been  amended  several  times 
to  revise  deadlines  for  EPA  action. 
Paragraph  1  .d  (as  amended)  of  the 
consent  decree  addresses  the  paint 
production  industry: 

EPA  shall  promulgate  a  final  listing 
detennination  for  paint  production  wastes  on 
or  before  March  30,  2002.  This  listing 
detennination  shall  be  proposed  for  public 
comment  on  or  before  January  28,  2001.  This 
listing  determination  shall  include  the 
following  wastes:  solvent  cleaning  wastes 
(K078),  water/caustic  cleaning  wastes  (K079), 
wastewater  treatment  sludge  (K081),  and 
emission  control  dust  or  sludge  (K082)  for 
which  listings  were  suspended  on  January 
16, 1981  (46  FR  4614),  and  off-specification 
production  wastes. 

Today's  final  determination  satisfies 
EPA's  duty  imder  paragraph  l.d  to 
promulgate  listing  determinations  for 
the  specified  paint  production  wastes. 
Moreover,  compliance  with  the  consent 
decree  fulfills  EPA's  duty  to  make 
listing  determinations  for  the  paint 
production  industry  under  section 
3001(e)(2)  of  RCRA. 

n.  Summary  of  Today's  Action 

In  today's  notice,  we  are  finalizing  a 
determination  not  to  add  paint 
production  wastes  to  the  list  of 
hazardous  wastes  in  40  CFR  261.32. 


However,  this  detennination  does  not  in 
any  way  affect  the  status  of  these  wastes 
under  existing  hazardous  waste  listings. 
Also,  these  wastes  remain  subject  to  a 
detennination  on  whether  or  not  they 
exhibit  any  of  the  hazardous  waste 
characteristics  (see  40  CFR  261.21 
through  261.24). 

We  apply  the  listing  criteria  described 
in  40  CFR  261.11  to  make  Usting 
determinations.  We  are  making  this 
listing  determination  based  on  the  third 
criterion  (see  40  CFR  261.11(a)(3)), 
which  includes  a  number  of  factors  for 
consideration  as  are  discussed  below. 
We  assessed  and  considered  these 
factors  for  each  of  the  wastestreams 
identified  in  the  consent  decree  that  are 
generated  by  the  paint  production 
industry  through  the  use  of  risk 
assessments  and  risk  modeling,  as  well 
as  consideration  of  other  pertinent 
information.  Today's  final  listing 
determination  follows  the  elements  of 
our  listing  decision  policy  that  was 
presented  in  the  proposed  listing 
determination  for  wastes  generated  by 
the  dye  and  pigment  industries 
published  in  the  Federal  Register  on 
December  22, 1994  (see  59  FR  at  66073). 
This  policy  uses  a  "weight-of-evidence" 
approach  in  which  calculated  risk 
information  is  a  key  factor  in  making  a 
listing  detennination. 

Under  40  CFR  261.11(a)(3),  there  are 
eleven  factors  for  determining  whether 
a  waste  is  capable  of  posing  a 
"substantial  present  or  potential  hazard 
to  human  health  or  the  envirotunent." 
Nine  of  these  factors,  as  described 
generally  below,  are  directly 
incorporated  into  EPA's  completion  of  a 
risk  assessment  for  the  wastestreams  of 
concern:' 

•  Toxicity  (§  261.11(a)(3)(i))  is 
considered  in  developing  the  health 
benchmarks  used  in  the  risk  assessment 
modeling. 

•  Constituent  concentrations  and 
waste  quantities  (§§  261.11{a)(3)(ii)  and 
261.1  l(a)(3)(viii))  are  used  to  define  the 
initial  conditions  for  the  risk  evaluation. 

•  Potential  to  migrate,  persistence, 
degradation,  and  bioaccumulation  of  the 
hazardous  constituents  and  any 
degradation  products 

(§§  261.11(a)(3)(iii),  261.1l(a)(3)(iv), 
261.11(a)(3)(v),  and  261.11(a)(3)(vi))  are 
all  considered  in  the  design  of  the  fate 
and  transport  models  used  to  determine 
the  concentrations  of  the  contaminants 
to  which  individuals  are  exposed. 

•  Plausible  mismanagement  and  other 
regiUatory  actions  (§§  261.11  (a)(3)(vii) 


■  The  remaining  two  factors,  damage  cases  as 
result  of  mismanagement  and  other  factors 
(§§  261 . U(a)(3)(ix)  and  261 . 1  l(a)(3)(xj))  are 
considered,  as  appropriate. 


and  261.11(a)(3)(x))  are  considered  for 
establishing  the  waste  management 
scenario(s)  modeled  in  the  risk 
assessment. 

EPA  conducted  analyses  of  the  risks 
posed  by  waste  solids  (K179)  and  waste 
liquids  (K180)  from  the  production  of 
paint  to  assist  in  the  determination  of 
whether  the  wastes  meet  the  criteria  for 
listing  set  forth  in  40  CFR  261.11(a)(3). 
In  the  preamble  to  the  proposed  rule  (66 
FR  10060),  we  discussed  the  human 
health  risk  analyses  and  ecological  risk 
screening  analyses  EPA  conducted  to 
support  our  proposed  listing 
determinations  for  K179  and  K180. 
These  analyses,  as  well  as  comments 
EPA  received  on  the  analyses,  are 
further  discussed  in  this  notice  in 
section  FV  below.  We  considered  the 
results  of  the  risk  analyses,  as  well  as 
comments  received,  and  the  results  of 
analyses  conducted  in  response  to 
information  provided  by  public 
conunenters  in  finalizing  our  listing 
determinations  for  each  wastestream. 
The  risk  analyses  conducted  in  support 
of  our  proposed  listing  determination 
are  presented  in  detail  in  the  Risk 
Assessment  Technical  Background 
Document  for  the  Paint  and  Coatings 
Hazardous  Waste  Listing  Determination. 
Additional  information  and  analyses 
conducted  in  response  to  comments 
received  on  our  proposed  rule  are 
included  in  the  Addendum  to  the  Risk 
Assessment  Technical  Background 
Document  for  the  Paint  and  Coatings 
Hazardous  Waste  Listing  Determination. 
This  document  is  located  in  the  docket 
for  today's  final  determination. 

A.  Waste  Liquids  From  Paint 
Manufacturing 

We  are  making  a  final  detennination 
not  to  list  waste  liquids  from  paint 
manufacturing,  because  we  now  believe 
that  the  management  scenario  we  used 
as  the  basis  for  the  proposed  listing,  an 
off-site  imlined  surface  impoundment, 
is  not  plausible.  Information  we 
received  in  comments  indicates  that 
management  in  any  surface 
impoimdment  is  a  rare  occurrence  (we 
foimd  only  one  case),  and  we  have  no 
indication  that  such  luiits  are  unlined. 
Furthermore,  we  also  found  an  error  in 
our  modeling  equations  that 
overestimated  risks  for  most 
constituents  of  concern  (discussed  in 
detail  in  section  IV.Bl).  This  factor,  as 
well  as  the  infrequent  occiurence  of 
other  key  constituents  in  the  waste, 
further  supports  our  decision  not  to  list 
this  waste.  Finally,  we  believe  that 
existing  and  upcoming  regulations 
under  RCRA  and  the  Clean  Air  Act 
(CAA)  will  limit  the  levels  of  most 


organic  chemicals  of  concern  u  paint 
wastes. 

B.  Waste  Solids  From  Paint 
Manufacturing 

We  also  are  making  a  final 
determination  not  to  list  waste  solids 
from  paint  manufactiuing.  Correcting  an 
error  in  modeling  (discussed  above  and 
in  detail  in  section  IV.B.l)  causes  some 
constituents  to  drop  from  further 
consideration.  In  addition,  after 
considering  information  we  received  in 
comments,  as  well  as  information  we 
collected  from  the  survey  and 
elsewhere,  we  do  not  now  believe  the 
concentrations  of  the  remaining 
constituents  of  concern  in  paint  wastes 
would  approach  the  listing  levels.  While 
one  of  the  constituents  (antimony)  has 
some  uses  in  paint  formulations,  we  do 
not  believe  we  have  a  reasonable  basis 
to  Ust  this  waste  for  this  constituent.  In 
particular,  we  did  not  find  any  surveyed 
facility  that  generated  wastes  with 
antimony  concentrations  at  or  above  the 
listing  level.  Fiuthermore,  we  believe 
any  paint  waste  solids  with  high 
antimony  levels  would  be  generated 
infrequently  and  not  pose  significant 
risks. 

m.  Sununary  of  Proposed  Rule 

A.  What  Regulations  Did  EPA  Propose? 

\  In  the  February  13,  2001  proposed 
rule  (66  FR  10060),  we  proposed  two 
hazardous  waste  listings,  K179  for  paint 
manufacturing  waste  solids  and  K180 
for  waste  liquids.  We  proposed  a 
concentration-based  listing,  such  that 
only  wastes  that  met  or  exceeded  certain 
listing  levels  for  constituents  of  concern 
would  have  to  be  managed  as  hazardous 
under  RCRA.  We  proposed  that  if  you 
generate  any  of  the  identified  paint 
manufacturing  wastes  (frtim  tank  and 
equipment  cleaning  operations  that  use 
solvents,  water,  and/or  caustic;  emission 
control  dusts;  wastewater  treatment 
sludges;  or  off-specification  product,  as 
specified  in  each  proposed  listing 
description),  you  would  need  to 
determine  whether  your  waste  contains 
any  of  the  constituents  of  concern 
identified  for  each  listing  at  a 
concentration  equal  to  or  greater  than 
the  concentration  level  set  for  that 
constituent. 

As  part  of  the  K179  and  K180  Usting 
process,  EPA  also  proposed  to  amend 
Appendix  VIE  of  40  CFR  part  261  to  add 
n-butyl  alcohol,  ethyl  benzene,  methyl 
isobutyl  ketone,  styrene,  and  xylenes  to 
the  list  of  hazardous  constituents.  We 
also  proposed  to  add  the  constituents 
that  served  as  the  basis  for  the  proposed 
listings  to  Appendix  VII. 


Under  the  Land  Disposal  Restrictions 
program,  we  proposed  to:  establish 
treatment  standards  for  each  of  the  two 
candidate  listings;  add  styrene  to  the 
Universal  Treatment  Standards  (UTS) 
Table  in  268.48;  add  styrene  and 
acrylamide  to  the  F039  treatment 
standards  applicable  to  hazardous  waste 
landfill  leachate;  and  designate  styrene 
as  an  imderlying  hazardous  constituent. 

We  also  proposed  to  designate  K179 
and  K180  as  hazardous  substances 
subject  to  the  release  reporting 
requirements  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  and  to  adjust  their  one  pound 
statutory  reportable  quantities  (RQs). 

We  proposed  that  all  generators  could 
use  knowledge  of  the  waste  to  make  an 
initial  detennination  as  to  whether  any 
of  the  regulated  constituents  are  present 
in  the  waste.  If  you  determined  that 
none  of  the  constituents  were  present, 
your  wastes  woiUd  not  be  considered 
K179  or  K180  and  you  would  have  no 
fiuther  obligation  for  making  a  listing 
determination.  However,  the  wastes 
would  have  remained  subject  to  a 
determination  on  whether  or  not  they 
exhibit  any  of  the  hazardous  waste 
characteristics  (see  40  CFR  261.21 
through  261.24).  If  there  was  a 
possibility  that  the  constituents  of 
concern  might  be  present,  we  proposed 
a  two  tiered  approach  for  determining 
whether  the  wastes  were  hazardous  at 
the  point  of  generation.  If  your  total 
projected  annual  generation  of  paint 
manufacturing  waste  solids  was  more 
than  40  metric  tons,  and/or  more  than 
100  metric  tons  of  waste  liquids,  you 
would  need  to  test  yoiu  wastes  annually 
to  determine  whether  constituent 
concentrations  were  below  the  listing 
levels.  If  your  projected  annual  waste 
volumes  were  below  these  levels,  you 
covdd  use  knowledge  of  the  waste  or 
testing  to  determine  whether  the  wastes 
were  hazardous.  Alternatively  you 
could  assume  your  wastes  were 
hazardous. 

If  yoiu  wastes  met  the  Usting 
description,  they  would  have  been 
subject  to  all  applicable  RCRA  subtitle 
C  hazardous  waste  requirements, 
including  the  LDR  requirements.  You 
can  find  more  detailed  discussions  of 
the  proposal  in  the  preamble  to  the 
proposed  rule  and  in  the  Background 
Documents  we  have  placed  in  the 
rulemaking  docket. 

B.  What  Paint  Manufacturing  Wastes 
Are  Within  the  Scope  of  the  Consent 
Decree  for  This  Listing  Determination? 

EPA  based  its  decisions  regarding  the 
scope  of  the  industries  and  wastes 
covered  by  the  proposed  Usting  on 


RCRA  section  3001(e)(2)  and  the  ED  v. 
Whitman  (D.D.C.  Civ.  No.  89-598) 
consent  decree.  The  proposed  rule 
applied  to  paint  and  coatings 
manufactiuers.2  n  ^^  not  apply  to 
miscellaneous  allied  products^  or  artist 
paint. 

The  consent  decree  required  the 
Agency  to  make  hazardous  waste  listing 
determinations  on  five  types  of  paint 
production  wastes.  These  wastes  are: 

(1)  Solvent  cleaning  Wastes  as  waste 
liquids  and  solids  generated  from  equipment 
and  tank  cleaning  operations: 

(2)  water  and/or  caustic  cleaning  wastes  as 
waste  liquids  and  solids  generated  from 
equipment  and  tank  cleaning  operations; 

(3)  wastewater  treatment  sludge  as  waste 
solids  generated  in  on-site  or  captive 
wastewater  treatment  processes  solely  or 
primarily  for  treating  paint  production  waste 
liquids; 

(4)  emission  control  dust  or  sludge  as 
waste  solids  collected  in  a  facility's 
particulate  emission  control  devices  such  as 
baghouses; 

(5)  off-specification  production  wastes  as 
waste  solids. 

We  stated  that  the  proposed  listing 
would  not  apply  to  off-specification 
paint  that  a  downstream  entity  decides 
to  discard  or  send  back  to  the 
manufacturer.  However,  once  the 
manufacturer  determined  that  unused 
product  was  destined  for  disposal,  that 
off-specification  product  would  be 
subject  to  the  listing. 

C.  What  Risk  Assessment  Approach  Was 
Used  for  the  Proposed  Rule? 

We  conducted  human  health  risk 
analyses  and  a  screening  level 
ecological  risk  assessment  to  support 
our  proposed  concentration-based 
listing  determinations.  The  human 
health  risk  assessments  that  we 
.  conducted  to  support  the  listing 
determination  included  four  primary 
tasks:  (1)  Selecting  constituents  of 
potential  concern  in  waste,  (2) 
evaluating  plausible  waste  management 
scenarios,  (3)  calciUating  exposure 
concentrations  by  modeling  the  release 
and  transport  of  the  constituents  from 
the  waste  management  unit  to  the  point 
of  exposure,  and  (4)  calculating  waste 
concentrations  that  are  unlikely  to  pose 
unacceptable  risk. 

In  choosing  potential  constituents  of 
concern,  we  identified  commonly  used. 


2  Including,  but  not  limited  to,  entities  who 
manufacture:  paints  (including  undercoats,  primers, 
finishes,  sealers,  enamels,  refinish  paints,  and 
tinting  bases),  stains,  varnishes  (including 
lacquers),  product  finishes  for  original  equipment 
manufacturing  and  industrial  application,  and 
coatings  (including  special  purpose  coatings  and 
powder  coatings). 

3  Not  included  were  paint  and  vamish  removers, 
thinners  for  lacquers  and  other  solvent-based  paint 
products,  pigment  dispersions  or  putty. 
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potentially  hazardous  constituents  that 
could  [>o8e  unacceptable  risk  if  present 
in  mismanaged  paint  manufecturing 
wastes.  In  addition,  we  selected 
constituents  for  which  SW-846  test 
methods  were  available  and  for  which 
we  had  access  to  toxicity,  fate,  and 
transport  data  with  which  to  conduct  a 
risk  assessment  (see  66  FR  10084). 

Establishing  plausible  exposure 
scenarios  depended  on  the  way  a 
particular  waste  was  being  or  could  be 
managed.  We  reviewed  current  waste 
handling  practices  reported  in  the  RCRA 
3007  survey  and  based  on  that  chose  to 
model  four  waste  management 
scenarios:  (1)  Waste  solids  disposed  in 
industrial  nonhazardous  waste  landfills; 
(2)  waste  liquids  stored  and  treated  in 
off-site  tanks  at  centralized  wastewater 
treatment  facilities  (CWTs)  prior  to 
discharge  to  a  POTW  or  under  an 
NPDES  permit;  (3)  waste  liquids 
disposed  in  surface  impoundments  at 
CWTs;  and  (4)  waste  liquids  stored  and 
treated  in  tanks  on-site  at  paint 
manufacturing  facilities  prior  to 
discharge  to  a  POTW  or  under  an 
NPDBS  permit. 

We  used  information  on  the  national 
distributions  of  waste  management  unit 
characteristics  (e.g..  size  and  waste 
capacity)  collected  in  surveys 
conducted  for  other  rulemakings  to 
establish  the  characteristics  of  the  off- 
site  waste  management  units.  On  the 
other  hand,  we  used  information  from 
the  RCRA  3007  survey  on  the  nature  of 
on-site  management  units  and  on  the 
quantities  of  waste  solids  and  liquids 
sent  by  each  facility  to  the  foiu 
management  practices  of  concern. 

We  determined  that  there  are  several 
pathways  for  releases  from  the 
management  units.  Each  of  the  four 
waste  management  units  can  release 
vapor  emissions  to  the  air.  Landfills  can 
also  release  particulate  emissions  to  the 
air  from  solids  disposed  of  in  landfills. 
Releases  can  also  occur  through 
leaching  of  waste  into  the  subsurface 
from  landfills  and  surface 
impoundments.  We  assumed  that  tanks 
were  sufficiently  impermeable  that  they 
were  highly  unlikely  to  release  volumes 
of  waste  to  the  subsurface  sufficient  to 
pose  an  unacceptable  groundwater  risk. 

Human  receptors  may  be  exposed  to 
releases  through  a  variety  of  routes,  both 
direct  and  indirect.  Direct  routes 
include  consxmiption  of  affected 
groimdwater  and  inhalation  of  ambient 
air  or  air  in  the  home  contaminated  by 
releases  from  use  of  affected 
groundwater.  Indirect  paths  include 
consumption  of  contaminated  food 
products  such  as  vegetables,  beef  and 
dairy  products,  and  fish.  We  conducted 
contaminant  fate  and  transport 


modeling  and  indirect  exposure 
modeling  to  determine  what  the 
concentrations  will  be  in  the  media  mth 
which  a  human  receptor  comes  into 
contact.  There  are  a  number  of 
computer-based  models  and  equations 
that  we  used  to  predict  these 
concentrations. 

As  part  of  the  characterization  of  the 
risk  levels  from  human  exposures  to  the 
constituents  of  concern,  toxicity 
information  on  each  constituent  of 
concern  was  integrated  with  the  results 
of  the  exposure  assessment.  Chronic 
human  health  benchmarks  were  used  in 
this  assessment  to  evaluate  potential 
noncancer  and  cancer  risks. 

The  calculated  concentration  levels 
we  proposed  represent  the  probabilistic 
results  at  the  90\h  percentile  risk  level 
based  on  individuals  living  closest  to 
the  waste  management  unit.  In  other 
words,  for  90%  of  the  receptor  scenarios 
we  evaluated,  the  concentration  levels 
are  lower  than  our  chosen  target  cancer 
risk  level  of  lE-05  (one  chance  in 
100,000)  excess  lifetime  cancer  risk  for 
individuals  exposed  to  carcinogens  in 
the  waste  streams  or,  for 
noncarcinogens,  the  target  hazard 
quotient  (HQ)  of  1.0. 

In  general,  we  relied  on  the  risk 
assessment  results  to  guide  us  in 
deciding  which  constituents  would  be 
most  useful  for  defining  which  paint 
manufactiuing  wastes  should 
potentially  be  listed  hazardous  wastes. 
We  dropped  constituents  from  further 
examination  if  the  risk-based 
concentration  levels  for  the  waste 
exceeded  or  approached  100%  of  the 
waste  mass  because  such  conditions 
were  unlikely  to  exist  in  the  wastes  we 
examined.  We  also  chose  not  to  include 
constituents  that  are  already  sufficiently 
regulated  by  the  Toxicity  Characteristic. 

The  preamble  to  the  proposed  rule 
provides  a  detailed  discussion  of  EPA's 
risk  assessment  for  the  paint 
manufacturing  listing  determination 
(see  66  FR  10083).  A  full  description  of 
all  risk  analyses  conducted  in  support  of 
our  listing  determinations  finalized  in 
today's  decision  can  be  found  in  the  risk 
assessment  background  dociunents 
available  in  the  docket.  (See  Risk 
Assessment  Technical  Background 
Dociunent  for  the  Paint  and  Coatings 
Hazardous  Waste  Listing  Determination 
and  Addendum  to  the  Risk  Assessment 
Technical  Background  Document  for  the 
Paint  and  Coatings  Hazardous  Waste 
Listing  Determination.) 


D.  Which  Wastes  Did  EPA  Propose  To 
List  as  Hazardous? 

1.  Waste  Solids  From  Paint 
Manufacturing  That  Meet  Certain 
Constituent  Concentration  Levels  (K179) 

We  proposed  to  list  as  hazardous 
those  waste  solids  from  paint 
manufacturing  that  meet  certain 
constituent  concentration  levels  for  the 
following  constituents:  acrylamide, 
acrylonitrile,  antimony,  methyl  isobutyl 
ketone,  and  methyl  methacrylate.  This 
proposed  listing  included  waste  solids 
generated  by  paint  manufactiuing 
facilities  from  tank  and  equipment 
cleaning  operations  that  use  solvents, 
water,  and/ or  caustic;  emission  control 
dusts;  wastewater  treatment  sludges;  or 
off-specification  product. 

We  also  proposed  to  use  the  listing 
concentrations  as  "exit"  levels  for 
residues  from  paint  manufacturing 
waste  solids  (K179).  The  use  of  the 
listing  concentrations  as  exit  levels 
would  terminate  the  applicability  of  the 
derived-from  rule  and,  therefore,  the 
treatment  residues  would  no  longer  be 
considered  a  listed  hazardous  waste. 

2.  Waste  Liquids  From  Paint 
Manufacturing  That  Meet  Certain 
Constituent  Concentration  Levels, 
Unless  Managed  Under  Certain 
Conditions  (K180) 

We  proposed  to  list  waste  liquids 
from  paint  manufacturing  that  meet 
certain  constituent  concentration  levels 
for  the  following  constituents: 
acrylamide,  acrylonitrile,  antimony, 
ethylbenzene,  formaldehyde,  methyl 
isobutyl  ketone,  methyl  methacrylate, 
methylene  chloride,  n-butyl  alcohol, 
styrene,  toluene,  and  xylene  (mixed 
isomers).  This  proposed  listing  included 
waste  liquids  generated  by  paint 
manufactiiring  facilities  from  tank  and 
equipment  cleaning  operations  that  use 
solvents,  water,  and/or  caustic. 

We  proposed  this  listing  as  a 
contingent-based  listing.  That  is,  if  your 
waste  liquids  are  managed  exclusively 
in  tanks  or  containers  prior  to  discharge 
to  a  POTW  or  under  an  NPDES  permit, 
yoiu  waste  would  not  be  subject  to  the 
proposed  listing  and  you  would  not 
need  to  make  a  hazardous  waste 
determination  for  those  wastes.  We 
proposed  this  approach  because  we 
believe  wastes  managed  in  this  maimer 
do  not  pose  sufficient  risk  to  warrant 
hazardous  waste  regulation. 

Due  to  the  uncertainties  in  our 
assessment  of  the  management  of  paint 
manufactiuing  liquids  in  surface 
impoundments,  we  also  proposed  an 
alternative  option  not  to  list  waste 
liquids  from  paint  manufacturing. 
Further  details  of  the  proposed  listings 
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and  the  various  options  are  contained  in 
the  proposed  rule  (66  FR  10108). 

IV.  What  Is  the  Rationale  for  Today's 
Final  Deteniiination? 

A.  What  Is  the  Basis  for  EPA 's  Final 
Determination  Not  To  List  Paint 
Production  Waste  Liquids? 

We  have  decided  not  to  list  as 
hazardous  waste  liquids  generated  by 
paint  manufacturing  facilities.  We 
proposed  a  hazardous  waste  listing, 
K180,  for  paint  manufacturing  waste 
liquids  that  contain  any  of  the  twelve 
constituents  of  concern  at  or  above  the 
designated  listing  levels.  In  the 
proposed  rule,  we  based  our  listing 
levels  on  modeling  we  performed  for  a 
siuface  impoundment  scenario.  We 
found  potential  risks  of  concern  from 
the  management  of  liquid  wastes  in  an 
off-site  centralized  wastewater  treatment 
system  with  an  imlined  siuface 
impoundment;  thus,  we  proposed  the 
K180  listing.  However,  we  noted  in  the 
proposal  (66  FR  10108)  that  we  were 
also  considering  not  listing  this  waste 
due  to  the  imcertainties  with  the 
management  practice  that  we  modeled 
in  our  risk  assessment.  We  received 
numerous  comments  disputing  the 
plausibility  of  this  scenario  and 
questioning  other  assumptions  we  used 
in  modeling.  Fxuthermore,  as  noted  in 
the  discussion  of  risk  assessment  issues 
in  section  FV.B,  we  foimd  an  error  in  the 
model  that  overestimated  risks  for  eight 
of  the  12  constituents.  Below  we 
summarize  the  critical  comments  we 
received  and  present  oui  rationale  for 
not  listing  waste  liquids  from  paint 
nanufacturing. 

1.  Management  Scenario 

I  The  Agency  received  eight  conunents 
fron^industry.  and  industry  associations 
stating  that  disposal  in  unlined  surface 
impoundments  is  not  a  plausible  waste 
management  scenario.  For  example,  one 
commenter  noted  that  the  listing 
proposal  for  liquid  paint  production 
wastes  is  driven  by  potential  risks 
arising  from  unlined  surface 
impoundments.  However,  EPA 
identified  only  one  case  where  a  surface 
impoundment  was  used  to  manage  these 
wastes.  The  commenter  stated  that  this 
limited  waste  management  practice  does 
not  support  a  nationwide  listing.  In 
addition,  the  commenter  argued  that 
EPA  should  not  rely  on  a  management 
scenario  as  the  basis  for  a  hazardous 
waste  listing  unless  it  establishes  a 
"rational  relationship"  between  the 
wastes  and  the  management  scenario. 

When  researching  possible  risks  from 
the  management  of  liquid  paint  wastes 
in  surface  impoundments  for  the 


proposal,  we  contacted  nine  of  the  24 
off-site  centralized  wastewater  treatment 
(CWT)  facilities  that  were  reported  in 
the  RCRA  3007  survey  to  receive  liquid 
wastes  from  paint  manufactiuers.  We 
found  only  one  facility  and  it  used  lined 
surface  impoundments.  We  extrapolated 
this  finding  to  suggest  that  there  may  be 
other  facilities  with  surface 
impoundments,  and  that  perhaps  as 
many  as  4  or  5  CWT  facilities  that 
receive  paint  wastes  may  use  surface 
impoundments  of  some  kind.*  One 
commenter  contacted  the  remaining 
active  CWT  facilities  (three  were  no 
longer  in  business)  that  were  reported  to 
receive  paint  manufacturing  waste  and 
foimd  that  none  of  the  remeiining 
facilities  used  stuface  impoundments. 
The  commenter  argued  that,  based  on 
EPA's  own  statistics,  there  would  only 
be  at  most  one  other  unidentified 
surface  impoundment  in  addition  to  the 
identified  lined  surface  impoundment 
managing  waste  liquids  from  paint 
manufacturing.  The  commenter 
concluded  that  a  surface  impoundment, 
particularly  an  imlined  surface 
impoundment,  is  not  a  plausible 
management  scenario,  and  that  using 
this  speculative  scenario  overestimates 
potential  risks  from  the  disposal  of  paint 
manufacturing  waste  liquids. 

After  reviewing  the  information  in  the 
comments  and  reconsidering  the 
available  information,  we  agree  with  the 
commenters  that  the  use  of  surface 
impoundments  for  treatment  of  paint 
manufactiuing  waste  liquids  appears  to 
be  even  less  frequent  than  we  estimated 
at  the  proposal.  Our  data  for  the 
surveyed  facilities  show  that  one  off-site 
CWT  facility  used  surface 
impoundments  to  treat  paint 
manufacturing  wastes,  and  probably  no 
more  than  two  such  facilities  are  likely 
to  exist  nationwide  that  accept  liquid 
wastes  from  paint  manufacturers.^  The 
one  facility  that  we  found  to  use 
impoundments  has  only  lined 
impoundments,  and  we  have  no 
indication  that  off-site  unlined 


♦  The  commenter  suggested  that  the  number  of 
possible  impoundments  estimated  by  EPA's 
contractor  was  2-4,  not  the  4-5  EPA  described  in 
the  proposal.  However,  we  note  that  the  estimate  of 
2-4  was  for  the  sampled  facihties.  and  that  the 
estimates  of  4  and  5  were  derived  for  the  larger 
number  of  relevant  paint  manufacturers  in  the 
database  of  interest  (see  the  memo  from  Paul 
Denault,  Dynamac  Corp..  to  Dave  Carver  of  EPA, 
October  4,  2000). 

'  See  Table  4  in  the  memo  from  Paul  Denault, 
Dynamac  Corp.,  to  Dave  Carver  of  EPA,  October  4, 
2000.  Knowing  the  "true"  value  for  the  number  of 
impoundments  for  the  facilities  in  the  survey  to  be 
one,  the  number  of  impoundments  for  the  total 
population  of  facilities  of  interest  was  estimated  to 
be  two. 


impoundments  are  used  for  this  waste.^ 
Therefore,  we  concur  that  the 
management  scenario  we  modeled,  an 
luilined  surface  impoundment,  does  not 
appear  plausible,  because  the  factual 
record  does  not  support  a  finding  that 
this  management  scenario  is  either 
currently  in  use  or  is  likely  to  be  used 
in  the  future  (for  further  discussion  of 
EPA's  concept  of  plausible  management 
see  the  proposed  rule  for  solvent  wastes 
at  61  FR  42323,  August  14, 1996,  and 
also  the  final  determination  for  solvents 
at  63  FR  64384,  November  19, 1998). 
As  noted  in  the  proposed  rule,  we 
also  believe  that  the  level  of  protection 
afforded  by  a  liner  system  could  be 
significant  for  a  surface  impoundment, 
which  will  contain  liquid  wastes  only 
during  its  operating  life  (66  FR  10108). 
A  lined  impoundment  with  a  finite 
operational  life  (30  to  50  years)  is  less 
likely  to  release  liquids;  releases  to  the 
subsurface  would  be  reduced  due  the 
liner  and  leachate  collection  system  in 
place.  If,  however,  leaks  occuired  in  the 
liners  of  such  an  impoundment  during 
its  operating  life,  the  unit  can  be 
drained  and  repaired  before  continued 
use.  Therefore,  we  do  not  believe  the 
risk  analysis  presented  in  the  proposal 
for  imlined  impoundments  can  be 
applied  to  Lined  impoundments.  For 
this  reason,  we  are  not  listing  the  liquid 
paint  wastes.  We  believe  that  our 
decision  is  further  supported  by  the 
considerations  presented  in  the 
following  sections. 

2.  Estimates  of  Surface  Impoundment 
Risks  Were  Likely  Overstated 

In  the  proposed  rule,  we  also 
discussed  the  likelihood  that  EPA's 
groundwater  modeling  scenarios 
contain  impoundments  with 
characteristics  that  are  unlikely  for  large 
off-site  treatment  facilities,  i.e.,  small 
units  writh  low  flow  rates  and  long 
retention  times  (66  FR  10108).  This  is 
because  the  database  we  used  for 
impoundment  parameters  contained 
data  for  on-site  units,  which  may  not  be 
representative  of  off-site  commercial 
CWT  facilities.  This  means  that  many  of 
the  small  impoundments  used  in  the 
probabilistic  modeling  contained  a  high 
fraction  of  paint  wastes.  We  suggested 
that  this  may  not  be  representative  of 
actual  off-site  commercial  treatment 
units,  which  are  likely  to  be  larger,  and 
that  paint  wastes  would  make  up  a 
smaller  fraction  of  wastewaters  in  such 
units.  One  conunenter  contacted  the 
CWT  facility  that  reported  a  surface 
impoundment  and  found  that 


•The  3007  Siuvey  data  also  did  not  show  any 
focilities  using  on-site  surfiice  impoimdments  for 
paint  manubcturing  wastes. 


16268  Federal  Register /Vol.  67,  No.  65 /Thursday.  April  4.  2002 /Rules  and  Regulations 


approximately  3%  of  all  the  liquid 
wastes  accepted  for  surface 
impoundment  treatment  in  1998  came 
from  the  paint  manufocturing  industry. 
The  commenter  argued  that  if  EPA  used 
a  more  accurate  estimate  of  the  fraction 
of  paint  manufacturing  wastes  managed 
in  surface  impoimdments  (e.g.,  3%), 
then  this  would  significantly  reduce  or 
eliminate  risks  in  EPA's  assessment. 
After  considering  all  the  available 
information,  we  agree  that  the 
assumptions  for  the  unit  characteristics 
that  we  used  for  modeling  likely 
resulted  in  an  overestimate  of  possible 
risks  from  a  surface  impoundment.  As 
noted  in  the  proposal,  the  database  of 
impoundments  we  used  in  modeling 
yielded  a  90th  percentile  value  of  one 
for  the  fraction  of  paint  manufacturing 
waste  in  impoundments,  i.e.,  100%  of 
the  Uquid  waste  was  assumed  to  be  bom 
paint  manufacturing.  While  we  did  not 
attempt  to  quantify  the  effect  of 
changing  the  waste  fraction  through 
modeling,  we  believe  that  using  the 
much  smaller  waste  fraction  reported 
for  the  one  known  impoundment  (3%) 
would  reduce  risks  by  over  an  order  of 
magnitude.  Thus,  this  is  an  additional 
bctor  that  would  make  any  significant 
risks  from  an  impoundment  scenario 
unlikely. 

3.  Impact  of  Modeling  Error 

We  also  uncovered  an  error  in  our 
modeling  due  to  the  assumptions  we 
used  to  account  for  risks  arising  from 
residential  use  of  groundwater  (e.g., 
showering).  As  we  discuss  in  detail  in 
section  IV.B.l  below,  correcting  this 
error  would  significantly  raise  the 
listing  levels  for  8  of  the  12  organic 
constituents  (by  about  a  factor  of  50) 
that  we  proposed  for  liquid  paint 
manufacturing  wastes.  When  we 
consider  the  l^ely  dilution  that  occurs 
for  paint  washed  out  during  the 
cleaning  of  mixing  tanks  (estimated  to 
be  about  a  factor  of  12.5  in  the  proposed 
rule,  see  66  FR  10107),  the  levels  of 
these  chemicals  in  paints  would 
approach  or  exceed  100%  to  generate 
wastewater  concentrations  at  the 
increased  listing  levels.^  Similarly,  two 
of  the  four  remaining  chemicals  adready 
had  levels  that  were  high,  i.e.,  the 
proposed  level  for  formaldehyde  was 
81,000  ppm  and  the  level  for  n-butyl 


'The  listing  level  for  acrylonitiile  would  increase 
by  a  somewhat  smaller  factor  due  to  the  correction 
(i.e..  by  about  a  fector  of  7,  analogous  to  the  increase 
found  for  waste  solids)  because  its  carcinogenic  risk 
level  becomes  the  critical  endpoint  after  the 
correction.  Thus,  a  listing  level  of  about  65  ppm 
would  result.  Considering  a  dilution  bctor  of  12.5 
from  washing  out  of  a  mixing  tank,  this  would 
reqire  a  acrylonitrile  level  of  over  800  ppm  in  the 
paint  itself.  For  reasons  noted  in  the  discussion  on 
waste  solids,  such  levels  in  paint  appear  unlikely. 


alcohol  was  41,000  ppm.  Thus,  foctoring 
in  a  dilution  of  at  least  12.5  during  wash 
out,  the  concentrations  for  these 
constituents  in  paint  product  also 
would  approach  unrealistic  levels. 
When  we  factor  in  the  likely 
overestimate  of  risk  noted  in  the  above 
section  due  to  the  waste  fraction 
assumptions  we  used  in  the  proposal, 
the  listing  levels  would  be  another  order 
of  magnitude  higher. 

The  two  remaining  constituents  that 
would  not  be  affected  by  the  modeling 
error  are  acrylamide  and  antimony.  As 
discussed  in  the  later  section  on  paint 
waste  solids,  we  now  believe  that  these 
two  constituents  are  not  likely  to  be 
present  in  paint  wastes  at  the  proposed 
listing  levels,  or  to  be  present  so 
infrequently  that  they  would  not  cause 
a  substantial  hazard  to  human  health 
and  the  environment.  In  reaching  this 
conclusion,  we  reviewed  the  3007 
survey  further  to  assess  the  potential  for 
liquid  wastes  to  contain  these 
constituents  and  be  disposed  of  in 
impoundments  of  any  sort.  In  the  3007 
survey,  facilities  reported  the  presence 
of  acrylamide  polymers  in  only  two 
nonhazardous  wash  waters,  and  these 
were  sent  to  POTWs,  not  off-site  CWT 
facilities.  Facilities  reported  antimony 
in  only  four  nonhazardous  wash  waters 
and  the  reported  levels  were  "trace"  or 
well  below  the  proposed  listing  level; 
three  of  the  facilities  sent  their 
wastewaters  to  POTWs,  while  the  other 
facility  reported  sending  the  treated 
wash  water  to  a  CWT  faciUty.  We 
contacted  this  generating  facility  and 
found  it  used  a  very  small  quantity  of 
antimony-containing  pigment  in  the 
manufocture  of  only  a  few  paint  batches 
per  year.  (This  faciUty  reported  a  single 
ingredient  containing  antimony  out  of 
hundreds  of  ingredients  used  in  paint 
production.) 

Considering  the  impact  of  using  the 
much  smaller  waste  fraction  reported 
for  the  one  known  impoimdment,  and 
after  correcting  for  the  model  error  (as 
well  as  considering  the  infrequent 
occurrence  of  significant  levels  for  key 
constituents),  the  constituent 
concentrations  in  hquid  paint  wastes 
are  not  likely  to  approach  the  corrected 
listing  levels  for  an  impoundment 
scenario,  even  if  an  impoimdment 
scenario  was  a  plausible 
mismanagement  scenario. 

4.  Other  Regidatory  Programs 

We  received  comments  stating  that 
EPA  did  not  consider  the  full  effect  of 
existing  or  upcoming  rules  under  the 
Clean  Air  Act  (CAA)  that  would  limit 
the  potential  risks  from  paint 
production  wastes.  Commenters  cited 
several  regulations,  including  the 


National  Volatile  Organic  Compound 
Emissions  Standards  for  Architectural 
Coatings  and  Industrial  Maintenance 
Coatings  (AIM)  rule.  They  stated  that 
regulations  severely  limiting  the  use  of 
volatile  organic  compounds  (VOCs)  in 
paint  products  would  greatly  reduce 
VOCs  in  paint  production  waste  as  well. 
One  commenter  further  indicated  that, 
because  our  survey  collected  1998  data, 
it  does  not  take  into  account  the  changes 
that  have  or  will  be  made  in  paint 
formulation  to  meet  the  AIM  Rule 
regulatory  levels.^  This  would  include 
changes  required  by  many  states  in 
ozone  non-attainment  areas,  which  have 
developed  even  more  stringent  VOC 
regulations  than  the  National  AIM  Rule. 

Commenters  pointed  out  that  there 
are  currently  14  major  federal  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  surface  coatings 
categories  with  Maximum  Achievable 
Control  Technology  (MACT)  standards 
that  have  been  (or  shortly  will  be) 
issued  for  a  wide  variety  of  industries. 
The  commenters  said  that  these 
"Surface  Coating  MACTs"  will  force 
coating  application  facilities  to  use 
coatings  with  low  levels  of  Hazardous 
Air  Pollutants  (HAPs)  to  avoid  installing 
expensive  control  technologies.  The 
commenters  argued  that  many 
customers  will  demand  the  production 
of  low-HAP  coatings,  because  most 
MACTs  will  require  at  least  a  90-95% 
reduction  in  surface  coating  HAP 
emissions.  Noting  that  nearly  all  the 
proposed  waste  constituents  of  concern 
in  the  proposed  rule  are  HAPs,  the 
commenters  suggested  that  eliminating 
most  of  the  HAPs  in  paint  products  v>rill 
elinoinate  most  HAPs  in  paint 
production  waste.  Finally,  commenters 
stated  that  the  planned  MACT  covering 
paint  manufecturers  (Miscellaneous 
Organic  Chemical  and  Coatings 
Manufacturing,  due  to  be  pubUshed) 
will  similarly  reduce  HAPs  in  paint 
formulations,  and  consequently 
production  wastes. 

In  general,  we  agree  that  the  existing 
and  upcoming  regulations  on  air 
releases  will  limit  the  levels  of  many 
organic  chemicals  of  concern  in  paint 
wastes.  As  we  noted  in  the  proposal  (66 
FR  10103),  regulations  that  limit  air 
releases  from  off-site  CWT  facilities  are 
also  likely  to  keep  the  levels  of  organic 
constituents  low,  including  in 
impoundments  that  might  exist.  See 
subpart  DD  in  40  CFR  part  63  sets 
NESHAPs  for  off-site  waste  and 
recovery  operations,  which  may  include 


■The  final  rule  entitled  National  Volatile  Organic 
Compound  Emission  Standards  for  Architectural 
Coatings  J[40  CFR  part  59,  subpart  O)  was  published 
September  11. 1998  (FR  63  48848). 
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off-site  centralized  wastewater  treatment 
facilities.  The  impacts  of  this  and  the 
other  regulations  cited  on  paint  wastes 
are  difficult  to  quantify.  However,  such 
standards  provide  incentives  to  reduce 
HAPs  through  source  reduction  or 
pretreatment  to  avoid  costly  engineering 
controls.  Therefore,  the  impact  of  these 
other  existing  and  potential  regulatory 
controls  contribute  to  our  beUef  that 
listing  of  this  waste  is  not  warranted. 

Finally,  a  significant  fraction  of  paint 
manufacturing  wastes  is  already  RCRA 
hazardous  waste,  primarily  due  to  the 
regulations  for  characteristic  hazardous 
waste  under  40  CFR  261.21  through 
261.24.  From  our  survey  of  the  industry, 
we  foimd  that  about  36%  of  the  liquid 
wastes  were  coded  and  managed  as 
characteristic  or  listed  hazardous  waste. 
The  characteristic  liquid  wastes 
typically  exhibited  the  characteristic  of 
ignitability  or  toxicity,  and  the  listed 
liquid  wastes  usually  were  classified  as 
solvent  wastes  (FOOl  through  F005).  We 
believe  the  existing  RCRA  regulations 
provide  controls  for  those  liquid  paint 
wastes  that  are  most  likely  to  contain 
many  of  the  constituents  of  concern,  i.e., 
those  with  high  solvent  or  organic 
content. 

5.  Conclusion  for  Paint  Production 
Waste  Liquids 

We  are  making  a  final  determination 
not  to  list  waste  liquids  from  paint 
manufacturing.  As  noted  in  Section  11  of 
today's  notice,  we  applied  the  factors 
under  §  261.11(a)(3)  in  making  this 
listing  determination.  A  key 
consideration  is  what  constitutes  a 
plausible  management  scenario  for  this 
waste  (factor  (vii)  under  §  261.11(a)(3)). 
After  reviewing  the  comments  and 
considering  all  the  available 
information,  we  believe  that  the 
management  scenario  we  modeled,  an 
unlined  surface  impoimdment,  is  not 
plausible.  We  find  that  management  of 
liquid  paint  wastes  in  surface 
impoundments  appears  to  be  rare,  and 
we  have  no  indication  that  such  units 
are  unlined.  Therefore,  we  are  not 
Usting  paint  production  waste  liquids. 

This  decision  is  supported  by 
additional  considerations.  We 
considered  most  of  the  other  factors 
under  §  i261. 11(a)(3)  as  part  of  our  risk 
assessment  methodology  (factors  (i) 
through  (viii),  including  constituent 
toxicity,  constituent  concentration, 
constituent  fate  and  transport,  waste 
volumes).^  In  this  regard,  we  now 


beheve  that  the  unit  characteristics  we 
used  for  modeling  impoundments  likely 
resulted  in  an  overestimation  of  possible 
risks.  After  correcting  for  a  modeling 
error  and  considering  the  infrequent 
occurrence  of  key  constituents,  any 
remaining  risks  do  not.  support  a 
decision  to  list  this  waste,  even  if  an 
unlined  impoundment  was  plausible. 

Finally,  we  considered  the  impact  of 
other  regulatory  programs  on  the 
potential  management  scenarios  and  the 
associated  risks  (factor  (x)).  We  find  that 
the  existing  and  upcoming  regulations 
under  the  Clean  Air  Act  (CAA)  will 
limit  the  levels  of  many  organic 
chemicals  of  concern  in  paint  wastes. 
We  also  find  that  a  significant  portion 
of  paint  production  waste  liquid  is 
already  managed  as  hazardous  waste 
under  RCRA.  Therefore,  after 
considering  all  these  factors  we 
conclude  that  a  listing  of  paint 
production  waste  liquids  is  not 
warranted. 

B.  What  Is  the  Basis  for  EPA's  Final 
Determination  Not  To  List  Paint 
Production  Waste  Sohds? 

We  have  decided  not  to  list  as 
hazardous  waste  solids  generated  by 
paint  manufacturing  facilities.  We 
proposed  a  hazardous  waste  listing, 
Kl  79,  for  paint  manufacturing  waste 
sohds  generated  by  paint  manufacturing 
facilities  that,  at  the  point  of  generation, 
contain  any  of  the  five  constituents  of 
concern  at  or  above  the  levels  listed  in 
Table  IV.B-1  below.  We  tentatively 
found  potential  risks  of  concern  from 
the  management  of  waste  solids  in  an 
off-site  Subtitle  D  industrial  landfill. 
The  paint  manufacturing  waste  solids  in 
the  proposed  listing  were:  (1)  Waste 
solids  generated  from  tank  and 
equipment  cleaning  operations  that  use 
solvents,  water  and/or  caustic;  (2) 
emission  control  dusts  or  sludges;  (3) 
wastewater  treatment  sludges;  and  (4) 
off-specification  product. 

Table  IV.B-1  .—Proposed  Listing 
Concentration  Levels  for 
Waste  Solids  (K179) 


Constituent 


Acrylamide  

Acrylonitrile  

Antimony 

Methyl  Isobutyi  Ketone 
Methyl  methacrylate  .... 


Concentra- 
tion levels 
(mg/kg) 


310 

43 

2,300 

73,000 

28,000 


•Note  that  we  also  considered  whether  any 
damage  cases  arising  from  the  mismanagement  of 
paint  manufacturing  wastes  (factor  (ix)).  We 
determined  that  the  available  data  did  not  provide 
useful  information  for  a  listing  deteriaination  (see 
66  FR  10082-10083). 


After  the  comment  period  closed,  we 
discovered  an  error  in  the  calculation  of 
human  exposures  from  showering  in  the 
groimdwater  model  that  resulted  in  over 
estimating  exposure  levels  (discussed  in 


detail  in  section  IV.B.l).  In  addition,  we 
received  numerous  comments  objecting 
to  the  proposed  listing  based  on  issues 
related  to:  (1)  Our  interpretation  and 
aggregation  of  the  3007  survey  data  on 
waste  volumes  and  management 
practices  and  whether  they  resulted  in 
an  overestimation  of  waste  volumes  that 
were  used  as  inputs  to  the  risk 
assessment;  (2)  the  statistical  design  and 
analysis  of  the  3007  survey  and  whether 
it  resulted  in  unrealistically  large  waste 
volume  estimates;  and  (3)  the  potential 
for  constituents  of  concern  to  be  present 
in  the -waste. 

We  discuss  the  correction  to  the 
showering  model  and  the  key  issues 
commenters  raised  which  influenced 
our  final  determination  in  the  following 
sections.  These  issues  are  discussed  in 
the  order  that  we  addressed  them  in  our 
decision  making.  First,  we  corrected  an 
error  in  the  shower  model  that 
significantly  overestimated  inhalation 
exposures  to  noncarcinogens.  As  a 
result,  two  of  the  five  potential 
constituents  of  concern  were  dropped 
from  further  consideration  because  their 
calculated  Usting  concentration  levels 
indicated  they  would  not  pose  a  risk. 
Second,  we  considered  the  public 
comments  on  our  statistical  analysis  and 
use  of  the  3007  survey  data  to  derive 
waste  volumes  that  were  key  inputs  to 
the  risk  assessment.  As  a  result,  we 
made  some  adjustments  to  our  statistical 
analysis  and  derived  adjusted  waste 
volumes  that  we  used  to  re-run  the  risk 
assessment.  Finally,  we  considered  the 
likelihood  that  constituents  of  concern 
would  actually  be  present  in  the  waste 
at  concentrations  that  would  pose  an 
unreasonable  risk  to  human  health  or 
the  environment.  We  respond  to  public 
comments  in  the  Paint  Manufacturing 
Hazardous  Waste  Listing  determination: 
Response  to  Comments  Document 
(available  in  the  docket  for  today's  final 
determination). 

1.  Changes  to  the  Risk  Assessment 

We  modified  the  exposure  component 
of  the  shower  model  for  non- 
carcinogens  to  correct  an  error  that  we 
discovered  in  the  risk  analysis.  The 
changes  to  the  risk  analysis  for  waste 
solids  (described  in  the  next  paragraph) 
resulted  in  risk  estimates  which 
indicated  that  two  of  the  five 
constituents  (methyl  isobutyi  ketone 
and  methyl  methacrylate)  were  no 
longer  of  concern. 

For  the  risk  assessment  in  the 
proposed  listing  determination,  we 
assumed  that  contaminants  may  be 
transported  in  groimdwater  to  domestic 
groundwater  wells  where  the 
groundwater  is  extracted  and  used  for 
showering  in  addition  to  drinking  water. 
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We  assumed  that  an  adult  resident 
inhales  vapors  that  are  emitted  from  the 
water  used  for  showering.  Exposure 
while  showering  was  the  driving 
pathway  of  exposure  for  several 
constituents  in  the  proposed  listing. 
This  exposure  pathway  is  modeled  with 
a  set  of  equations  (hereafter  referred  to 
as  the  "Shower  Model")  that  estimate 
the  concentration  of  the  constituent  in 
the  air  after  it  has  volatilized  bom  the 
water  during  showering.  Based  on  a 
review  of  the  model,  we  determined  that 
the  air  concentration  estimated  in  the 
shower  was  not  adjusted  for  an  average 
inhalation  exposure  during  a  24-hour 
day.  Rather,  it  was  incorrectly  compared 
directly  to  the  noncancer  inhalation 
benchmarks,  also  known  as  reference 
concentrations  (RfCs),  in  order  to 
calculate  a  hazard  quotient.  The  RfC  is 
a  chronic  health  benchmark  and  reflects 
a  concentration  in  air  to  which  an 
individual  can  be  continuously  exposed 
without  experiencing  any  adverse 
health  effects.  A  hazard  quotient  is  the 
ratio  of  an  individual's  chronic  daily 
dose  of  a  noncarcinogen  to  a  reference 
concentration  (an  estimate  of  daily 


exposure  that  is  likely  to  be  vnthout 
appreciable  risk  or  deleterious  effects 
over  a  lifetime). 

The  result  of  this  direct  comparison 
was  that  the  human  health  hazard  from 
non-carcinogens  was  based  on  an 
individual's  exposure  to  afr 
concentrations  in  the  shower  for  24 
hours  a  day,  every  day.  The  air 
concentrations  in  the  shower  for  the 
non-carcinogens  should  have  been 
adjusted  to  account  for  the  time  the 
receptor  is  not  showering.  The  non- 
cancer  exposure  component  of  the 
shower  model  has  been  modified  to 
correct  this  error.  For  carcinogens,  the 
exposure  equations  used  in  the  proposal 
do  account  for  the  length  of  time  spent 
in  the  shower  so  that  the  calculations 
for  carcinogens  were  correct  as 
proposed.  Therefore,  the  listing  levels 
for  acrylamide  were  not  affected  by  this 
change  in  the  shower  model.  For 
antimony,  the  results  do  not  change 
because  antimony  is  not  volatile  and 
does  not  have  an  inhalation  risk 
component  from  showering. 

Table  IV.B-2  contains  both  the 
proposed  and  the  corrected  risk-based 
concentration  levels  for  the  non- 


carcinogenic  constituents  (except 
antimony)  we  considered  for  the  Kl  79 
waste  solids  listing  proposal.  The 
results  are  the  total  concentration  in  mg/ 
kg  for  both  the  combined  solid  and 
emission  control  dust  waste  streams 
when  managed  in  landfills.  The 
"corrected"  concentrations  are  what  the 
concentrations  would  have  been  if  there 
had  not  been  an  error  in  the  shower 
model.  The  corrected  concentrations 
were  calculated  using  the  original  waste 
volume  weights;  thus,  the  only  change 
in  the  risk  assessment  that  is  reflected 
in  the  table  below  is  the  correction  of 
the  shower  model.  The  reason  the 
acrylonitrile  level  did  not  increase  as 
much  as  the  others  is  due  to  the  fact  that 
the  concentration  level  proposed  was 
based  on  noncarcinogenic  effects  of 
acrylonitrile,  whereas  the  corrected 
level  is  based  on  carcinogenic  effects. 
That  is,  when  the  shower  model 
correction  was  made,  the  concentration 
level  based  on  noncarcinogenic  effects 
increased  to  the  point  where 
carcinogenic  effects  are  now  considered 
to  pose  a  greater  risk  and,  therefore,  are 
the  basis  for  the  corrected  numbers. 


Table  IV.&-2. 


fliSK-BASED  Concentration  Levels  for  Constituents  of  Concern  in  Paint  Manufacturing 
Wastes  Which  Are  Affected  by  Risk  From  Inhalation  While  Showering  ^ 


Constituent 


acrylonitrile 

methyt  isobutyl  ketone 
rDettiyl  methacrytate  .... 


Cornbined  waste  solids 


Proposal  con- 
centration 
level  (mg/kg) 


60 

120,000 

41,000 


Corrected  con- 
centration 
level  (mg/kg) 


440 

E 
E 


Emission  control  dust  waste 


Proposal  con- 
centration 
level  (mg/kg) 


43 
73,000 
28,000 


Corrected  con- 
centration 
level  (mg/kg) 


310 

E 
E 


'  These  levels  are  the  concentrations  in  paint  manufacturing  waste  that  wouW  potentially  present  unacceptable  risk  it  met  or  exceeded.  The 
"corrected  values"  shownin  this  table  are  calculated  with  the  original  facility  weights  used  in  the  proposed  listmg.  .^    ,.  ..      ».      ^    „ 

E  =  risk-based  waste  concentration  exceeds  1  million  parts  per  million;  therefore,  these  constituents  were  eliminated  from  the  listing  based  on 
this  finding. 


2.  RCRA  Section  3007  Survey  of  Paint 
Manufactxirers 

Our  primary  source  of  data  for  this 
regulatory  determination  is  a  survey  of 
paint  manufacturers  conducted  under 
authority  of  RCRA  section  3007.  The 
purpose  of  the  survey  was  to  gather 
information  about  nonhazardous  and 
hazardous  waste  generation  and 
management  practices  in  the  U.S.  paint 
and  coatings  manufacturing  industry. 
As  explained  in  the  proposal,  we  used 
data  from  the  3007  survey  of  paint 
manufacturers  for  several  purposes:  (1) 
To  provide  a  general  assessment  of  the 
paint  and  coating  industry's  waste 
generation  and  mamagement  practices; 
(2)  to  identify  plausible  waste 
management  scenarios  that  are  the  basis 
for  our  risk  assessment  and  listing 
determination;  (3)  to  provide  data  for 


risk  modeling  parameters  such  as  waste 
types  and  amounts  sent  to  specific 
management  practices;  and  (4)  to  assess 
land  disposal  restrictions  treatment 
capacity  and  potential  economic  impact 
on  the  entire  universe  of  paint 
manufacturers. 

The  survey  was  a  stratified  random 
sample  of  299  facilities  identified  as 
paint  manufactiirers  in  the  Duin  & 
Bradstreet  data  base.  We  stratified  the 
sample  to  improve  our  coverage  for 
various  industry  subsets  that  were  most 
likely  to  generate  large  wast^  volumes 
and  to  identify  the  vast  majority  of 
waste  management  practices.  The 
stratification  divided  the  sampling 
universe  into  categories  based  on 
facility  size,  type  of  paint  manufacttired 
and  Toxics  Release  Inventory  (TRI) 
reporting  status.  Surveyed  facilities 


were  then  randomly  chosen  from  each 
category. 

Each  surveyed  facility  was  assigned  a 
weight  representing  the  total  number  of 
facilities  in  the  category  and  how  likely 
it  was  for  any  facility  to  be  sampled 
from  that  category.  For  example,  if  a 
category  had  ten  facilities  and  two 
facilities  were  sampled,  the  weight 
assigned  to  each  facility  in  the  category 
would  be  five.  We  used  these  weights  to 
extrapolate  from  the  siuveyed  facilities 
to  the  sampling  population  so  that  we 
could  estimate  the  various  waste 
streams  and  waste  amoimts  that  were 
generated  by  the  population  of  paint 
manufacturing  facilities,  as  well  as  the 
frequency  of  waste  management 
practices.  Again,  as  an  example,  if  a 
facility  with  a  weight  of  five  reported 
generating  100  tons  of  emission  control 
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dust  that  were  disposed  of  in  a 
nonhazardous  waste  landfill,  we 
counted  that  as  five  facilities,  each 
generating  100  tons^f  emission  control 
dust  disposed  of  in  a  nonhazardous 
waste  landfill.  For  risk  modeling 

Surposes,  100  tons  of  emission  control 
ust  was  entered  into  the  waste  volume 
distribution  five  times.  We  did  not 
analyze.the  total  quantity  of 
nonhazardous  waste  solids  from  all 
paint  manufactiirers  going  into  a  single 
landfill  because  this  scenario  never 
occurs.  When  individual  surveyed 
facilities  reported  sending  multiple 
waste  streams  to  a  single  landfill  or 
when  more  than  one  facility  reported 
sending  solid  waste  streams  to  the  same 
landfill  (based  on  name  and  address 
provided  by  sujvey  respondents),  we 
added  those  waste  volumes  to  ensure 
that  we  acciuately  reflect  the  combined 
quantities  of  paint  waste  solids  that  are 
sent  to  a  single  management  unit.  We 
also  used  facility  weights  to  extrapolate 
for  total  volumes  of  paint  manufacturing 
waste  generated  by  the  universe  of  paint 
manufacturers. 

3.  Interpretation  and  Aggregation  of 
Waste  Volumes  and  Management 

ractices 
For  waste  solids,  we  modeled  one 
management  scenario,  disposal  in  an 
industrial  nonhazardous  waste  landfill. 
The  vast  majority  of  waste  solids  are 
disposed  of  in  municipal  or  industrial 
nonhazardous  Subtitle  D  landfills,  and, 
of  these,  about  half  go  to  industrial 
landfills.  We  did  one  risk  assessment 
that  combined  the  individual  weighted 
waste  volimies  for  all  foxii  solid  waste 
streams  that  were  reported  being  sent  to 
Subtitle  D  landfills:  tank  and  equipment 
cleaning  sludges,  wastewater  treatment 
sludges,  emission  control  dust,  and  off 
specification  product.  We  did  a  separate 
assessment  for  emission  control  dust, 
using  only  the  individual  weighted 
waste  volumes  for  dusts.  The  proposed 
listing  description  for  K179  included  all 
four  solid  waste  streams  in  one  waste 
code. 

One  trade  association  objected  to  our 
modeling  an  industrial  landfill  rather 
than  a  mimicipal  landfill.  As  stated 
above,  we  chose  to  model  an  industrial 
landfill  because  about  half  of  the  wastes 
going  to  Subtitle  D  landfills  go  to 
industrial  landfills.  There  are  only  two 
differences  in  modeling  assumptions  for 
industrial  nonhazardous  landfills  as 
compared  to  mimicipal  landfills.  First 
industrial  landfills  are  slightly  smaller 
than  municipal  landfills  so  the 
quantities  of  paint  manufacturing  waste 
modeled  in  the  industrial  landfiU  are  a 
relatively  larger  proportion  of  the  total 
waste  quantities  going  into  the  imit 


Also,  industrial  nonhazardous  landfills 
are  assumed  not  to  have  daily  cover. 
Both  of  these  add  to  the  conservatism  of 
the  protective  constituent  levels 
predicted  by  the  risk  assessment. 
Disposal  in  a  Subtitle  D  industrial 
landfill  is  a  plausible  management 
scenario  because  approximately  half  of 
the  facilities  that  directly  land  dispose 
their  wastes  send  them  to  Subtitle  D 
industrial  landfills.  The  commenter  did 
not  provide  any  information  to  support 
modeling  municipal  landfills,  as  an 
alternative.  Therefore,  we  continue  to 
believe  that  modeling  industrial 
landfills  is  an  acceptable  approach. 

The  same  trade  association  also  raised 
several  issues  concerning  our 
interpretation  and  aggregation  of  waste 
volumes  and  our  interpretation  of  waste 
management  information  provided  by 
survey  respondents,  which  they  argue 
contributed  to  overestimating  waste 
volumes  and  risks.  (The  commenter  also 
raised  a  niunber  of  concerns  regarding 
the  statistical  design  of  the  survey  and 
resulting  data  analysis  which  are 
discussed  separately  in  the  following 
section.)  The  first  point  the  commenter 
raised  was  that  two  facilities 
inadvertently  reported  inaccurate  waste 
voliunes  in  the  survey.  Only  one  of 
these  involved  a  solid  waste  stream;  the 
facility  submitted  revised  information 
which  reduced  the  amoimt  of 
nonhazardous  wastewater  treatment 
sludge  sent  to  a  landfill  from  500  to  250 
tons  per  year.  We  have  made  this 
correction  and  used  the  new  waste 
volimie  in  oiu-  revised  risk  analysis. 

The  same  commenter  claimed  that  we 
incorrectly  estimated  the  waste  volumes 
for  one  facility  that  reported  two  of  the 
largest  solid  waste  streams  for  emission 
control  dust  and  off  specification 
product.  In  order  to  convert  waste 
amounts  into  volimies  for  input  into  the 
risk  assessment  models,  we  asked  3007 
survey  respondents  to  provide 
information  on  the  amount  of  each 
waste  stream  they  generate  by  weight  in 
metric  tons  as  well  as  the  density  of 
each  waste  stream.  We  used  the  density 
information  to  convert  the  weight  of 
each  waste  stream  into  gallons.  The 
commenter  claimed  that  the  two  waste 
streams  in  question  are  from  the 
production  of  powder  coatings  and  have 
a  low  density  of  three  to  four  pounds 
per  gallon.  The  commenter  argued  that 
we  used  the  wrong  waste  densities  and, 
therefore,  overestimated  volumes  of 
emission  control  dust  and  off 
specification  paint  from  this  facility.  We 
have  reviewed  the  data  supplied  by  the 
facility  in  question  and  find  that  they 
supplied  a  density  of  three  pounds  per 
gallon  for  each  of  these  two  waste 
streams,  which  were  the  densities  used 


in  calculating  their  waste  volumes. 
Therefore,  we  did  not  overestimate  the 
volume  of  these  waste  streams. 

The  same  commenter  also  argued  that 
combining  waste  volumes  for  the  four 
solid  waste  streams  in  the  risk 
assessment  artificially  and  arbitrarily 
inflated  the  risks  associated  with  the 
wastes.  Rather,  they  stated  that  EPA 
should  have  modeled  the  volumes  for 
each  waste  stream  separately.  The 
commenter  contended  that 
manufacturing  sites  would  handle  each 
waste  stream  separately  and  likely 
dispose  of  them  separately.  Further,  the 
commenter  claims  that  we  did  not  meet 
our  obligation  with  regard  to  the  scope 
of  the  listing  determination  by 
combining  the  solid  waste  streams, 
rather  than  assessing  the  risks  of  each 
separately.  We  disagree  with  this 
contention.  We  combined  in  one  risk . 
assessment  only  those  waste  volmnes 
for  different  soUd  waste  streams  that 
were  reported  in  the  3007  survey  being 
sent  to  municipal  or  industrial 
nonhazardous  Subtitle  D  landfills.  Each 
waste  stream  reported  separately  as 
going  to  a  unique  facility  was 
considered  as  a  separate  waste  volimie 
in  the  distribution  used  in  the  risk 
assessment.  We  only  added  together 
waste  volumes  that  were  actually  sent  to 
the  same  physical  location  and  type  of 
waste  management  unit. 

In  addition,  a  number  of  facilities 
reported  that  they  collect  and  store 
different  types  of  waste  solids  (or  waste 
liquids)  in  the  same  containers,  as  they 
are  generated  from  a  batch  production 
process,  and  then  dispose  of  all  the 
waste  in  a  single  waste  management 
unit.  Whether  managed  and  transported 
separately  by  a  paint  manufacturer  or 
combined  before  transport  to  a  disposal 
facility,  the  vast,majority  of 
nonhazardous  waste  solids  are  managed 
in  nonhazardous  landfills,  including  99 
percent  of  emission  control  dust;  97 
percent  of  wastewater  treatment  sludge; 
86  percent  of  wash  water  sludge  and  56 
percent  of  off  specification  paint.  We 
believe  combining  waste  distributions 
from  all  these  solid  waste  streams  is 
appropriate,  because  it  is  a  more 
accurate  representation  of  the  waste 
management  practices  reported  in  the 
siuvey  and  of  the  potential  risks.  It 
would  only  be  appropriate  to  modtsl 
each  solid  waste  stream  separately  if 
each  waste  stream  was  being  sent  to  a 
distinctive  type  of  waste  management 
practice,  or  if  the  waste  characteristics 
for  individual  paint  manufacturing  solid 
waste  streams  are  unique. 

The  commenter  also  argued  that  we 
arbitrarily  used  the  risk  assessment 
results  from  modeling  emission  control 
dust  as  the  proposed  listing 
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concentration  levels  because  the 
concentrations  were  lower.  We  modeled 
emission  control  dust  waste  volumes 
separately  to  examine  the  potential  risk 
from  air  releases  from  landfills,  i.e.,  we 
assiuned  low  moisture  content  in  the 
emission  control  dust  wastes  and 
assessed  risks  from  wind-blown 
releases.  Chu  modeling  showed  that 
these  low  moistiue  wastes  did  not  pose 
any  significant  risks  via  air  releases: 
thus  both  the  dust  and  combined  solids 
results  are  driven  by  the  groundwater 
pathway.  In  the  proposal,  we  suggested 
using  the  listing  levels  for  the  dusts 
because  the  levels  were  slightly  lower. 

The  differences  in  the  proposed 
listing  levels  for  dusts  and  combined 
solids  were  relatively  small  (combined 
solids  levels  were  higher  by  about  a 
factor  of  1.5  for  the  constituents  of 
concern).  The  slightly  lower  levels 
derived  from  the  dust  scenario  are  a 
result  of  the  volume  distribution  for 
dust  waste  volumes.  This  is  due  to  the 
fact  that  the  individual  emission  control 
dust  waste  voliunes  generated  from 
paint  manufacturing  tended  to  be  larger. 
In  the  combined  solids  waste  voliunes, 
many  reported  sludge  or  off- 
specification  paint  waste  voliunes  that 
were  quite  small.  Therefore,  even 
though  the  total  volume  of  wastes  for 
combined  solids  was  higher,  the  dust 
volumes  yielded  somewhat  lower  listing 
levels. 

As  discussed  above,  modeling 
combined  waste  solids  is  an  accurate 
representation  of  waste  management 
practices  reported  in  the  3007  survey 
and  the  most  accurate  representation  of 
ground  water  risks  associated  with  this 
disposal  practice.  Therefore,  we 
conclude  that  listing  levels  for  waste 
solids  would  more  appropriately  be 
derived  from  the  combined  solids 
modeling.  As  noted  above,  we  found 
that  many  generators  tended  to  combine 
waste  solids  for  disposal  and  that  the 
vast  majority  of  w£iste  solids  are 
disposed  of  in  nonhazardous  landfills. 
Thus,  it  is  plausible  to  consider  the 
combined  solids  as  a  class  of  waste  for 
potential  listing  and  combined  solids 
results  are  more  representative  of  the 
waste  category  we  proposed  to  hst. 
However,  as  noted  previously,  we  are 
not  finalizing  a  listing  for  this  category 
because  we  believe  that  the  risks  frtim 
waste  solids  do  not  warrant  listing. 

The  same  industry  trade  association 
also  argued  that  we  should  not  have 
modeled  emission  control  dust  in  the 
combined  solids  assessment  because  the 
only  constituent  that  would  be  a  basis 
for  listing  emission  control  dust  is 
antimony.  They  contend  that  we  should 
not  have  modeled  organic  constituents 
in  emission  control  dust  because  there 


is  not  a  high  incidence  of  emission 
control  dust  residual  containing  organic 
materials.  The  commenter  noted  that 
only  one  surveyed  facility  reported  any 
of  the  proposed  organic  constituents  of 
concern.  That  facifity  inaccurately 
reported  methyl  isobutyl  ketone  (MIBK) 
in  their  dust.  The  facility  later 
submitted  revised  information  to 
indicate  that  their  dusts  do  not  contain 
N4IBK.  As  explained  above.  MIBK  was 
eliminated  from  consideration  as  a 
listing  constituent  after  correcting  an 
error  in  the  shower  model. 

However,  we  continue  to  believe  our 
rationale  is  appropriate  for  modeling  all 
of  the  potential  constituents  of  concern 
in  all  waste  streams  for  several  reasons. 
First,  we  note  that  32  surveyed  faciUties 
identified  potential  constituents  of 
concern  in  their  nonhazardous  emission 
control  dusts,  including  constituents 
such  as  cobalt,  copper,  barium,  zinc, 
cadmium  and  chromiiun  in  addition  to 
antimony.  This  also  includes  five 
different  facilities  reporting  a  total  of 
eleven  different  organic  constituents  in 
their  emission  control  dusts.  In 
addition,  we  identified  potential 
constituents  of  concern  that  are  widely 
used  raw  materials  in  paint  production, 
based  on  the  available  literature.  The 
process  for  selecting  these  constituents 
is  detailed  in  the  proposal  (pp.  10083 — 
10087).  Generally,  these  constituents  are 
likely  to  occur  in  a  number  of  different 
waste  streams.  We  recognize  that  it  is 
possible  that  a  given  constituent  could 
occur  in  some  solid  waste  streams  and 
not  in  others,  or  at  substantially 
different  concentration  levels.  However, 
we  did  not  have  information  available  to 
indicate  whether  there  were  some 
constituents  that  would  never  occur  in 
particular  waste  streams.  We  believe 
that  modeling  all  constituents  of 
concern  for  all  similarly  managed  waste 
streams  is  a  conservative  approach  to 
identify  those  that  potentially  pose 
unacceptable  risk.  In  addition,  under  a 
concentration-based  listing  approach,  if 
the  constituents  do  not  occur  in  one 
solid  waste  stream,  like  emission 
control  dust,  that  waste  stream  could  be 
managed  separately  as  nonhazardous 
waste,  provided  the  generator  meets  the 
applicable  implementation 
requirements,  e.g.  certification  that  the 
waste  does  not  contain  the  listing 
constituents. 

This  comment  raises  the  broader 
question  of  whether  the  constituents  of 
concern  are  likely  to  occur  in  the  waste. 
We  agree  that  this  is  a  key  question  in 
making  the  listing  determination.  In 
addition  to  risk  assessment  results,  there 
are  a  number  of  additional  factors  that 
we  considered  in  making  the  listing 
determination.  These  are  discussed 


below  in  section  IV.B.  5  as  the  basis  for 
our  final  determination  not  to  list  paint 
production  waste  solids  as  hazardous 
waste. 

In  summary,  the  3007  survey, 
provided  us  with  a  realistic  picture  of 
the  types  of  wastes  that  are  generated, 
waste  volumes,  and  management 
practices  being  used.  Our  initial 
interpretation  of  the  survey  data,  based 
on  the  information  supplied  to  us  by 
survey  respondents,  was  accurate. 
While  the  commenter  did  identify 
several  survey  responses  that  facilities 
changed  after  the  proposal  was  issued, 
the  commenter  did  not  present  any 
information  to  support  the  contention 
that  we  used  the  data  inappropriately. 
For  purposes  of  refining  our  risk 
assessment,  we  changed  the  amount  of 
wastewater  treatment  sludge  for  one 
facility  from  500  tons  to  250  tons,  based 
on  new  data  the  facility  provided.  In 
addition,  we  agree  that  listing  levels  for 
constituents  of  concern  should  be  based 
on  the  analysis  results  for  combined 
solids  waste  volume  distributions  rather 
than  for  emission  control  dust  alone. 
Therefore,  the  discussion  below 
regarding  potential  regulatory 
concentration  levels  for  the  constituents 
of  concern  is  based  on  levels  for  the 
combined  solids. 

4.  Statistical  Design  and  Analysis  of  the 
RCRA  Section  3007  Survey  Data  for 
Estimating  Waste  Quantities 

One  industry  trade  association  raised 
the  following  key  issues  concerning  the 
statistical  design  and  analysis  of  the 
RCRA  section  3007  survey:  (1)  Whether 
use  of  the  Dun  and  Bradstreet  database 
to  identify  paint  manufacturers  to 
categorize  facilities  for  the  stratified 
random  sample  was  appropriate;  (2) 
whether  mischaracterization  of  facilities 
in  the  stratified  random  sample  led  to 
overestimates  of  waste  quantities;  and 
(3)  whether  direct  extrapolation  from 
the  sampling  population  to  the  universe 
of  paint  manufacturers  led  to 
overestimates  of  waste  quantities. 

Following  review  ana  consideration 
of  these  comments,  and  following  the 
accepted  statistical  practice  of  post- 
survey  refinement  of  the  stratification  of 
surveyed  facilities,  we  adjusted  the 
faciUty  stratification  approach  and 
adjusted  the  statistical  weighting 
procedure  to  make  the  sample 
distribution  more  representative  of  the 
entire  paint  manufacturing  population. 
These  adjustments  improve  our 
extrapolation  from  siuvey  data  to  the 
paint  universe  and,  hence,  improve  our 
estimates  of  waste  quantity. 

Summarized  below  are  the  major 
comments,  our  responses,  and  further 
statistical  refinements  we  performed  to 
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address  the  conunenter's  issues.  In  the 
following  subsections,  we  discuss:  (1) 
the  database  used  for  developing  the 
survey;  (2)  the  important  aspects  of  the 
original  sampling  framework  design 
criticized  by  some  commenters;  (3)  the 
key  statistical  issues  raised  by  the 
commenters  and  our  efforts  to  refine  the 
facility  stratification  and  weighting 
scheme  in  response  to  comments;  (4)  the 
post-survey  adjustments  of  statistical 
weights  to  improve  data  extrapolation; 
and.  (5)  our  use  of  adjusted  weights  for 
the  final  risk  assessment. 

a.  Use  of  the  Dun  and  Bradstreet 
Database 

As  explained  in  the  proposed  rule  (at 
66  FR  10070),  we  used  the  Dun  and 
Bradstreet  database  for  developing  our 
survey  scheme  because  it  provided  the 
most  thorough  listing  of  paint 
manufacturers  in  the  United  States. 
Specifically,  we  used  the  following 
information  contained  in  the  Dun  and 
Bradstreet  database  for  developing  the 
survey  scheme:  facility  names  and 
addresses,  contact  names  and  telephone 
numbers,  annual  sales  volume  data,  and 
SIC  codes  for  the  types  of  paint  or  paint- 
related  products  manufactured.  One 
commenter  argued  that  EPA  arbitrarily 
relied  on  outdated  and  unverified 
commercial  corporate  information 
instead  of  actual  faciUty  specific 
information.  However,  the  commenter 
did  not  describe  in  their  comments  any 
alternative  source  of  "actual  facility 
specific  information"  readily  available 
to  us  before  conducting  the  survey.  Nor 
did  they  identify  an  alternative  source 
when  directly  asked. 

Our  only  alternative  to  relying  on  this 
existing  database  would  have  been  to 
collect  the  pre-survey  information  of 
interest  (e.g..  facility  size,  paint  types, 
etc.)  fitjm  Ae  entire  universe  of  paint 
manufactiuers  for  sample  frame  design 
and  stratification.  In  light  of  the  large 
number  of  potential  paint  manufacturers 
(1.764  listed  under  SIC  Code  2851  in  the 
July  1999  Dun  and  Bradstreet  database), 
this  was  impractical.  Under  the 
Paperwork  Reduction  Act,  Federal 
agencies  are  required  to  submit  an 
Information  Collection  Request  (ICR)  to 
and  receive  approval  from  the  Office  of 
Management  and  Budget  (OMB)  prior  to 
collecting  substantially  similar 
information  from  ten  or  more 
respondents  in  any  12-month  period. 
Collecting  pre-survey  information 
would  have  required  separate  ICR 
approval  and  additional  time  to  gather 
the  information;  but  such  time  was  not 
available  to  us  under  the  consent 
decree.  In  the  absence  of  "actual  facility 
specific  information"  or  pre-survey  . 

'  information  of  interest  for  all  the 


facilities  in  the  paint  manufacturing 
facilities  universe,  we  beUeve  the  Dun 
and  Bradstreet  database  provided  the 
best  source  of  information  for  our 
survey,  and  we  are  continuing  to  use 
this  database  for  the  final  determination 
today. 

b.  Original  Statistical  Design  and 
Analysis  of  the  RCRA  Section  3007 
Survey 

For  our  RCRA  Section  3007  survey  of 
paint  manufacturers  (see  66  FR  10069 — 
10072  on  how  the  Agency  designed  the 
statistical,  stratified  random-sampling 
survey),  we  derived  a  sampling 
population  of  884  facilities  from  the 
Dun  and  Bradstreet  database  purchased 
in  July  1999.1°  This  database  contained 
a  total  of  1.764  facilities  identified 
under  SIC  Code  2851.  Discussed  below 
are  some  aspects  of  our  sample  frame 
design  and  stratification  that  were 
criticized  by  some  commenters. 

We  first  screened  the  July  1999 
database  and  removed  the  880  facilities 
that  fell  into  one  of  the  following 
categories:  apparent  non-paint 
manufacturers,  duplicates,  no  longer  in 
the  December  1999  database,  outside  of 
the  scope  of  this  Usting  determination, 
or  found  impossible  to  fully  classify  for 
facility  stratification.  We  then  classified 
the  remaining  884  facilities  into  12 
strata  based  on  three  categorization 
criteria:  paint  types  (architectural/ 
special  purpose,  and  OEM),  sales 
volume  (less  than  five  million,  five  to 
twenty  million,  and  greater  than  twenty 
million),  and  TRI  status  (whether  the 
facility  reported  under  TRI  in  1997). 
The  strata  were  intended  to  group  those 
facilities  we  believed  would  have 
somewhat  similar  characteristics,  for 
example,  simileu'  waste  amounts  and 
types  of  waste  generated  and  similar 
waste  management  practices. 

The  sales  volume  data  in  the  Dun  and 
Bradstreet  database  contained  a  number 
of  "zero"  entries  for  a  significant 
number  of  facilities.  It  was  possible  that 
some  faciUties  did  not  sell  any  paints 
during  the  reporting  period,  or  did  not 
report  their  sales  volume,  or  reported 
zero  sales  for  other  reasons.  However, 
for  the  reasons  discussed  above,  it  was 
impracticable  for  us  to  contact  every 
individual  facility  shown  with  a  zero  or 
missing  sales  volume.  Because  most 
facilities  in  the  paint  industry  are 
relatively  small,  we  believe  it  was 
reasonable  to  have  classified  those 
facilities  with  zero  sales  as  "small." 


Of  the  880  faciUties  removed,  705  had 
insufficient  information  on  the  type  of 
paint  products  manufactured  to  be  fuUy 
classified  into  the  various  strata.  Thus, 
we  excluded  the  705  entries  from  the 
sampling  frame  to  increase  the  chances 
of  obtaining  useful  data  (e.g.,  waste 
management  practices  by  in-scope  paint 
manufacturers)  for  this  listing 
determination.  Nevertheless,  these  705 
facilities  were  stiU  assumed  to  be 
represented  by  the  sampling  population 
of  884  facilities  and  thus  were  not 
excluded  from  the  evaluation  of  paint 
manufacturing  wastes.  To  relate  the  data 
collected  from  the  surveyed  facilities  to 
the  entire  paint  universe  including  the 
705,  we  extrapolated  statistically  by 
using  the  percentages  of  facilities  in  the 
Dun  and  Bradstreet  database  that  are 
represented  by  the  surveyed  facilities 
(66  FR  10072). 

We  applied  a  statistical  weighting  and 
bias  correction  procedure  to  produce 
unbiased  estimates  from  our  survey 
data.  This  was  necessary  because  we 
had  sampling  rates  that  were  not 
proportional  to  the  facility  population 
sizes  within  each  strata.  We  then  used 
the  extrapolated  waste  quantity 
estimates  for  characterizing  the  entire 
paint  manufacturers'  universe,  and  for 
our  economic  impact  analysis  and  waste 
treatment  and  management  capacity 
analyses.  For  risk  modeling  purposes, 
we  estimated  a  national  waste  quantity 
distribution  for  the  884  facilities 
included  in  the  sampling  fr^me.  For  the 
purposes  of  the  risk  assessment,  we 
assumed  the  884  facilities  were 
proportionaUy  the  same  as  the  705 
facilities.il  Since  the  risk  assessment 
would  not  be  impacted  by  the  number 
of  facilities  but  only  by  the  shape  and 
nature  of  the  distribution,  this 
proportional  handling  of  the  705 
facilities  had  no  impact  on  the  results  of 
the  risk  assessment. 

One  commenter  argued  that  most 
paint  manufacturing  sites  use  the  same 
equipment,  same  poUution  control 
devices,  have  similar  formulas  and  have 
similar  manufacturing  processes. 
Therefore,  the  commenter  argued  that 
EPA  should  have  used  a  realistic, 
simpler  extrapolation  tool  such  as 
pound  or  gaUon  of  waste  per  gallon  of 
product  produced.  However,  the 
commenter  did  not  provide  any 
specifics  or  necessary  information  on 


'"The  July  1999  Dun  and  Bradstreet  database  we 
initially  purchased  for  preliminary  analysis 
contained  no  sales  volume  data.  In  December  1999, 
we  purchased  another  version  containing  sales 
volume  data  as  a  supplement  for  sampling 
stratification. 


"We  assumed  that  the  705  facilities  could  be 
stratified  in  the  same  maimer  as  the  884  fecilities, 
such  that  both  groups  of  fecilities  would  have  the 
same  distribution  of  statistical  weights  and 
associated  waste  quantities,  characteristics  and 
management  practices.  In  other  words,  the  same 
distributions  of  waste  stream  data  and  waste 
voliune  percentiles  could  be  developed  from  both 
sets  for  risk  assessment 
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how  to  apply  its  suggested  approach. 
Therefore,  we  could  not  evaluate  this 
approach.  In  addition,  from  our  survey 
we  learned  that  approximately  27%  of 
paint  manufacturers  did  not  generate  or 
dispose  of  any  of  the  waste  residuals  of 
interest  because  they  recycled  or  reused 
all  paint  residuals  as  feedstock  in  the 
manufocturing  processes.  Using  the 
commenter's  suggested  "simpler" 
approach  would  flatly  discount  this 
100%  reuse/recycling  scenario  resulting 
in  an  overestimation  of  waste  quantities 
and  an  inaccurate  account  of  waste 
quantity  distributions. 

c.  Commenter's  Issues  Concerning 
Incorrect  Statistical  Weights  for  Survey 
Responses  Used  To  Calculate  Waste 
Quantities 

One  commenter  objected  to  our  use  of 
the  statistical  weights  resulting  from  the 
sampling  stratification  to  characterize 
the  industry's  waste  quantities.  This 
conunenter  also  stated  that  EPA's 
weighting  factors  resulting  from  the 
sampling  stratification  were  arbitrary 
and  resulted  in  an  overstatement  of  the 
total  waste  generated  by  the  industry.  In 
particular,  this  commenter  argued  that 
EPA  used  information  from  the  survey 
to  characterize  the  705  facilities  that 
could  not  be  stratified  for  the  survey. 
The  commenter  contended  that  this 
improper  use  of  unverified  data  very 
likely  mischaracterized  the  universe  of 
paint  manufacturers  and  led  to  an 
overestimation  of  waste  quantities. 

This  commenter  further  argued  that 
the  Agency  mischaracterized  some  large 
facilities  as  small  and  some  TRI 
facilities  as  non-TRI  facilities,  and  that 
those  facilities  were  assigned  incorrect 
weighting  factors.  The  commenter  cited 
specific  errors  in  EPA's  facility 
categorization  and  the  weighting  factors 
assigned  to  four  facilities  generating 
large  waste  quantities,  indicating  that 
the  waste  quantity  distributions  used  for 
our  risk  assessment  of  waste  solids  were 
improperly  driven  by  the  incorrect 
weighting  factors  for  the  cited  facilities. 
Two  of  the  cited  facihties  (survey 
respondents)  also  submitted  comments 
in  support  of  this  argimient.  One 
pointed  out  that  EPA  miscategorized  its 
facility  as  small  with  sales  less  than  $5 
million  based  on  the  Ehu  and  Bradstreet 
database  when  their  1998  sales  volume 
was  actually  $109.1  million;  the  oth6r 
commenter  similarly  said  that  its  1998 
sales  were  actually  $30  million,  not  the 
$7  million  reported  in  the  Dun  and 
Bradstreet  database.  The  first 
commenter  stated  that  the  weights  for 
such  miscategorized  focilities  shoidd  be 
corrected  by  moving  these  facilities  to 
the  correct  strata.  We  do  not  agree  with 
the  commenter  in  this  respect,  as 


discussed  below.  But,  we  do  accept  the 
commenter's  information  as  to  the  two 
miscategorized  faciUties  as  correct. 

In  response  to  the  comment  that  the 
705  facilities  should  have  been  included 
in  the  sampling  frame,  we  did  not 
include  them  in  the  sampling 
population  for  two  key  reasons.  First, 
we  could  not  distinguish  paint  and 
coatings  manufacturers  from 
manufactuirers  of  products  outside  the 
scope  of  the  listing  determination. 
Second,  we  could  not  distinguish 
architectural/special  purpose  paints 
from  original  equipment  manufacturing 
(OEM)  paint  types,  and  believed  that 
this  could  be  significant  (based  on 
survey  data,  we  later  decided  not  to 
distinguish  between  these). 

In  the  Dun  and  Bradstreet  database 
used  to  establish  our  stratification 
scheme,  the  705  facilities  were  listed 
under  a  general  Dun  and  Bradstreet  SIC 
code.  2851  0000,*^  for  undefined  paint 
and  allied  paint  products,  some  of 
which  are  not  subject  to  this  listing 
determination.  In  contrast,  among  the 
defined  groups,  we  could  distinguish 
between  architectural/special  purpose 
paint  types  (under  code  2851  0100 
through  0109)  and  OEM  paint  types 
(under  code  2851  0200  through  0213). 
and  remove  those  not  of  concern  (e.g.. 
2851  0104 — paint  driers;  2851  0300 
through  0302 — putty,  wood  fillers  and 
sealers;  2851  04  through  0403— 
removers  and  cleaners).  Since  there  was 
a  greater  degree  of  uncertainty  in  the 
group  of  705  undefined  facilities  (about 
whether  they  might  be  subject  to  this 
listing  determination)  than  the  defined 
groups,  and  since  we  could  not  stratify 
the  705  facilities  into  the  desired 
architectural/special  purpose  and  OEM 
categories,  we  decided  not  to  sample 
them.  Nevertheless,  as  already 
indicated,  we  did  include  the  705 
facilities  when  extrapolating  waste 
quantities  for  the  entire  paint  universe. 
We  did  this  by  assuming  that  the 
characteristics  of  the  705  facilities  were 
proportionate  to  the  characteristics  of 
the  sampling  population.  We  used  these 


■^  Each  entry  in  the  Dun  and  Bradstreet  database 
is  identified  by  an  8-digit  code,  the  first  four  being 
the  same  as  SIC's  and  the  next  four  being 
proprietary  to  Dun  and  Bradstreet  that  represent 
segregation  of  the  paints,  varnishes,  lacquers, 
enamels,  allied  products,  etc.  in  more  detail.  For 
example,  code  2851  0000  refers  to  paints,  varnishes, 
lacquers,  enamels,  and  allied  products:  code  2851 
0100  refers  to  paint  and  paint  additives;  code  2851 
0104  refers  to  paint  driers:  code  2851  0200  refers 
to  lacquers,  varnishes,  enamels,  and  other  coatings: 
code  2851  0208  refers  to  polyurethane  coatings: 
code  2851  0300  refers  to  putty,  wood  fillers  and 
sealers:  code  2851  0400  refers  to  removers  and 
cleaners.  For  more  details,  see  the  Listing 
Background  Document  for  Paint  Manufocturing 
Listing  Determination  available  io  the  public 
dockst. 


quantities  to  estimate  the  economic 
impact  of  the  proposed  rule  on  paint 
manufacturing  and  our  waste  treatment 
and  management  capacity  analysis. 

Relative  to  the  TRJ  status  of  certain 
facilities,  we  wish  to  clarify  that  the 
facilities  classified  in  our  TRI  categories 
for  the  survey  reflect  those  TRI 
generators  that  reported  chemical 
releases  in  1997  to  land-based  waste 
management  units  (landfills,  surface 
impoundments,  waste  piles,  etc.)  of 
concern  to  this  listing  determination. 
Consequently,  some  surveyed  facilities 
that  reported  only  non-land-based 
releases  (e.g.,  afr  emissions,  energy 
recovery)  in  1997  were  not  included  in 
the  TRI  categories  for  survey  sampling. 
Moreover,  some  facilities  in  the 
sampling  population  that  might  have 
reported  "TRI  chemical  releases  to  land- 
based  management  units  in  the  years 
before  and/or  after  1997  were  not 
included  in  the  TRI  categories  either. 
Concerning  the  three  facilities  that  one 
commenter  argued  should  have  been 
classified  into  TRI  instead  of  non-TRI 
categories,  they  did  not  report  any 
chemical  releases  to  land-based 
management  vmits  in  1997.  For  this 
reason,  we  did  not  reclassify  them  into 
TRI  categories. 

Next,  the  claim  that  the  sampling  or 
statistical  weights  resulting  from  the 
stratification  are  incorrect  because  some 
facilities  were  not  classified  into  the 
appropriate  strata  reflects  a 
misunderstanding  of  what  wei^ting 
represents  in  probability  sampling.  The 
statistical  weights  assigned  to  facilities 
in  the  various  sampling  strata  reflect  or 
indicate  the  probability  of  a  facility 
being  sampled  from  the  population  in  a 
stratum,  depending  on  how  the  facilities 
were  categorized  for  sample  selection, 
not  on  their  true  status.  For  example,  if 
100  facilities  were  placed  in  one  stratum 
and  10  facilities  were  randomly 
sampled,  each  sampled  facility  would 
have  a  weight  of  10.  Misclassification  or 
miscategorization  of  some  facilities  does 
not  make  the  weights  incorrect.  In 
particular,  the  two  misclassified  large 
facilities  cited  by  the  commenters  may 
be  representative  of  other  large  facilities 
potentially  misclassified  in  the  same 
manner.  However,  we  recognize 
miscategorization  could  residt  in 
increased  imcertainty  because  facility 
characteristics  within  the  stratum,  in 
this  case  waste  generation  rates,  have  a 
much  broader  range  of  values  than 
anticipated.  As  such,  the  variability  of 
estimates  from  survey  data  could  be 
large.  Our  plan  for  post-survey 
adjustments  to  facility  stratification  and 
sampling  weights,  as  described  below, 
essentially  treats  the  two  large  facilities 
that  were  misclassified  in  the  "small" 
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facility  strata  as  representative  of  other 
large  facilities  that  could  have  been 
similarly  miscategorized  in  the  same 
database.  This  approach  reduces  the 
variability  of  survey  estimates. 

Although  our  stratified  random- 
sampling  survey  was  designed  in  a 
manner  to  ensure  the  best  possible 
coverage,  we  acknowledged  in  the 
proposed  rule  (66  FR  10072)  that,  as  in 
any  other  survey,  there  was  uncertainty 
in  our  survey  due  to  potential  data 
source  and  sampling  errors.  Post-survey 
adjustment  of  sampling  weights  (j.e.,  re- 
weighting)  to  correct  miscategorization 
and  improve  the  certainty  in  the  results 
involves  a  process  called  post- 
stratification  and  it  is  a  common  and 
appropriate  statistical  practice  to  help 
reduce  the  uncertainty  associated  with 
estimates  from  the  sampUng  survey. 
There  are  well  known  statistical 
techniques  (e.g..  Cochran.  W.G.  1977  ") 
that  can  be  used  for  post-stratification 
and  are  widely  employed  in  U.S. 
national  surveys.  Therefore,  we 
developed  post-survey  adjustments  to 
the  survey  weights  to  address  the  issues 
raised  by  the  commenter  concerning  the 
miscategorization  of  facilities  and  the 
inappropriate  extrapolation  to  the 
additional  705  facilities  that  were  not 
included  in  the  sampling  population. 
We  did  not  simply  reclassify  the  strata 
of  the  two  miscategorized  facilities  (due 
to  incorrect  sales  volume  information  in 
the  Dun  and  Bradstreet  database) 
identified  by  the  commenters.  Their 
strata  status  cannot  be  simply  changed 
by  moving  them  into  another  stratimi 
because  that  would  violate  the 
underlying  probability  structure  of  the 
survey.  Some  other  surveyed  facilities 
may  be  similarly  mischaracterized  in 
the  same  database,  especially  in  regards 
to  the  facilities  that  had  zero  sales  or 
missing  data  listed  in  the  Dun  and 
Bradstreet  database.  Unless  accurate 
sales  data  can  also  be  obtained  for  all 
the  other  facilities  in  the  target 
population,  it  is  inappropriate  to  just 
partially  reclassify,  the  two  facilities 
with  verified  data. 

d.  Post-Survey  Adjustments  to  Weights 

As  explained  above  and  in  more 
detail  in  "Addendum  to  the  Risk 
Assessment  Technical  Background 
Docimient  for  the  Paint  and  Coatings 
Hazardous  Waste  Listing 
Determination"  available  in  the  public 
docket,  we  performed  post-survey 
stratification  (or  post-stratification)  and 
re-weighting  to  improve  our 
extrapolation  from  the  survey  data  to 
the  705  facilities,  and  to  make  the 


I  "Cochran,  W.G.  1977.  Sampling  Techniques,  3rd 
adition,  John  Wiley  &  Sons.  Nevir  York,  428  pp. 


sample  distribution  more  representative 
of  the  sampling  population  of  884 
facilities  and  the  universe  of  paint 
manufacturers.  We  did  this  by  using  the 
following  steps: 

(i)  Post-stratify  the  "small"  facility 
categories  based  on  the  "ntunber  of 
employees"  data  in  the  Dim  and 
Bradstreet  database. 

(ii)  Adjust  statistical  weights  to 
compensate  for  the  seven  facilities  that 
did  not  respond  to  the  survey. 

(iii)  Collapse  two  sets  of  statistical 
weights  resulting  from  the  two  rounds 
of  sampling. 

(iv)  Examine  the  list  of  705  facilities 
previously  excluded  from  the  sampling 
stratification,  and  include  potentially 
inrscope  paint  manufacturers  for  the 
development  of  statistical  weights  for 
the  paint  imiverse. 

We  discuss  these  steps  in  more  detail 
below.  -     •    : 

Post-Stratify  the  "Small"  Facility 
Categories  Based  on  the  "Number  of 
Employees"  Data  in  the  Dun  and 
Bradstreet  Database 

We  reexamined  the  Dun  and 
Bradstreet  database  used  to  assess 
whether  the  Agency  mischaracterized 
some  surveyed  facilities.  We  found  that 
the  two  facilities  cited  by  the 
commenters  (as  miscategorized  "small") 
had  zero  sales;  one  facility  had  300 
employees  and  the  other  facility  had 
125  employees  in  the  Dun  and 
Bradstreet  database.  Moreover,  we 
foimd  numerous  zero  sales  figures  in  the 
database.  Based  on  our  analyses,  many  - 
of  these  zero  sales  figures  were 
aggregated  and  reported  under  a 
corporate  or  headquarters  office  such 
that  sales  volume  figures  for  their 
multiple  individual  facilities  showed 
zero.  For  instance,  thirteen  facilities 
with  the  same  company  name  but 
different  addresses  and  different  facility 
identification  numbers  carried  the  same 
headquarters  identification  number;  one 
of  these  facilities  had  a  large  sales 
volujne  while  twelve  had  zero  sales 
volume.  We  interpret  this  scenario  as 
the  headquarters  reporting  the 
aggregated  sales  volume  under  the 
headquarters  address.  For  the  other  zero 
sales  figures,  we  surmise  they  could  be 
due  to  a  variety  of  reasons:  "There  were 
no  sales  in  the  reporting  period,  sales 
data  were  not  released  to  Dim  and 
Bradstreet;  or  there  were  reporting  or 
entry  errors  in  the  database.  All  the 
facilities  with  zero  sales  in  the  sampling 
population  were  in  the  "small" 
categories  (i.e..  Small,  non-TRI,  SIC 
2851-01;  Small,  non-TRI,  SIC  2851-02; 
Small,  TRI,  SIC  2851-01;  Small.  TRI, 
SIC  2851-02),  vrith  the  majority  in  the 
two  "Small,  non-TRI"  strata.  Based  on 


this,  we  decided  to  use  the  "number  of 
employees"  data  for  post-stratification 
of  the  facilities  originally  classified  in 
the  "Small.  non-TRI"  categories  since 
employee  data  in  the  database  were 
essentially  complete  and  would  offer  a 
reasonable  measure  of  facility  size  (for 
more  detail  see  "Addendimi  to  the  Risk 
Assessment  Technical  Background 
Document  for  the  Paint  and  Coatings 
Hazardous  Waste  Listing 
Determination"  which  is  available  in 
the  docket  for  today's  final 
determination). 

On  the  other  hand,  we  maintained  the 
"Large"  and  "Medium"  categories  as 
originally  stratified  as  there  is  no 
compelling  reason  to  discount  the  sales 
volume  data  for  those  large  and  mediiun 
facilities. 

Adjust  Statistical  Weights  To 
Compensate  for  the  Seven  Facilities 
That  Did  Not  Respond  to  the  Survey 

Out  of  the  299  facilities  surveyed, 
seven  facilities  did  not  respond  to  the 
questiontnaires.  Using  survey  data  from 
the  respondents  inevitably  caused  some 
tias,  though  insignificant  in  this  case,  in 
data  extrapolation  to  the  sampling 
population  of  884  facilities  (and  in  turn 
to  the  paint  universe).  That  is.  without 
accoimting  for  the  seven  nonresponding 
facilities,  the  total  waste  generation 
might  have  been  slightly 
imderestimated.  None  of  the 
commenters  raised  this  issue.  We, 
nevertheless,  took  this  step  to  improve 
the  statistical  validity  of  our 
methodology.  We  adjusted  the  statistical 
weights  to  compensate  for  the 
nonresponse  among  the  six  surveyed 
facilities  that  we  were  able  to  contact. 
These  were  determined  to  be  eligible  for 
the  survey  because  they  were  in 
business  in  1998.  (Eligibility  only  refers 
to  whether  the  facility  was  in  business 
and  could  respond  to  the  survey,  not 
whether  the  facility  was  a  paint 
manufacturer.)  This  allows  the 
respondents  to  represent  the 
nbnrespondents. 

Collapse  Two  Sets  of  Statistical  Weights 
Resulting  From  the  Two  Rounds  of 
Sampling 

As  described  in  the  listing 
background  docimient  available  in  the 
public  docket  for  the  proposed  rule,  the 
Agency  conducted  two  rounds  of 
sampling  in  February  and  March  2000. 
That  is.  we  initially  sent  out 
questionnaires  to  250  facilities,  after 
which  we  discovered  that  only  facilities 
located  in  States  from  Alabama  through 
Ohio  (alphabetically)  were  sampled.  In 
order  to  correct  this  error,  we  sent  out 
additional  questionnaires  to  49  faciUties 
located  in  states  after  Ohio 
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(alphabetically),  which  were  randomly 
selected  using  the  same  statistical 
methodology.  This  resulted  in  two  sets 
of  facilities  with  differing  sampling 
weights.  While  using  the  two  sets  of 
weights  for  population  extrapolation 
was  statistically  valid,  we  decided  to 
collapse  the  "through  Ohio"  stratum 
with  the  "after  Ohio"  stratiun  to  reduce 
sampling  variances  and  unequal 
weighting  effects.  We  believe  that  the 
alphabetical  position  of  the  states 
within  strata  bears  no  relationship  to  the 
survey  outcomes,  and  thus  collapsing 
the  "through  Ohio"  stratum  with  the 
"after  Ohio"  stratxim  would  not 
introduce  bias.  As  demonstrated  in  the 
"Addendum  to  the  Risk  Assessment 
Technical  Background  Doamient  for  the 
Paint  and  Coatings  Hazardous  Waste 
Listing  Determination"  available  in  the 
public  docket,  collapsing  the  two  sets  of 
weights  reduced  the  variability  in  the 
sampling  weights  and  improved  the 
precision  of  the  survey  estimates. 

Examine  the  List  of  705  Facilities 
Previously  Excluded  From  the  Sampling 
Stratification,  and  Include  Potentially 
In-Scope  Paint  Manufacturers  for  the 
Development  of  Statistical  Weights  for 
the  Paint  Universe 

To  address  the  comment  that  the 
Agency  improperly  assumed  that  the 
facilities  in  the  sampling  population  of 
884  facilities  were  representative  of 
those  in  the  group  of  705  undefined 
facilities  previously  excluded  from  the 
sampling  stratification,  we  reexamined 
the  Ehm  and  Bradstreet  database  to 
determine  which  of  the  705  previously 
excluded  facilities  also  could  be  in- 
scope  paint  manufactvirers.  We 
eliminated  45  duplicates  and  added  the 
remaining  660  possible  in-scope  paint 
manufacturers  to  the  sampling 
population  of  884  to  become  the  full  list 
of  1,544  facilities  (hereafter  referred  to 
as  the  full  target  population]  potentially 
subject  to  the  listing.  We  included  these 
660  possible  in-scope  facilities  in  our 
post-survey  analyses,  for  comparison  of 
the  results  based  on  the  full  target 
population  with  those  based  on  the 
sampling  population  (i.e.,  assessing  the 
impact  of  analysis  with  or  without 
including  the  660  facilities).  However, 
we  note  that  we  still  could  not  tell 
which  and  how  many  of  these  660 
facihties  might  be  associated  with  the 
paint  types  of  interest  to  this  listing 
determination,  and  thus  the  imcertainty 
in  the  group  of  705  imdefined  facilities 
persists  and  carries  ever  to  the  full 
target  population  of  1,544  faciUties. 
Moreover,  as  discussed  above,  we 
could  not  distinguish  the  types  of  paint 
production  for  the  group  of  660 
undefined  facilities  to  classify  them  into 


architectural/special  purpose  and  OEM 
categories.  By  the  same  token,  after 
combining  the  660  and  884  facilities 
into  the  full  target  population  of  1.544 
facilities,  we  could  no  longer  stratify  all 
the  facilities  into  architectural/special 
purpose  and  OEM  categories.  Since 
paint  type  was  not  a  relevant  factor  in 
our  analyses  (i.e.,  from  the  sxirvey  we 
found  no  significant  difference  between 
the  two  types  of  paint  production  in 
terms  of  waste  types  and  amounts 
generated,  waste  characteristics  and 
constituents,  and  waste  management 
practices),  this  did  not  affect  the  validity 
of  the  categorization. 

Taking  steps  (i)  to  (iii).  as  outlined  in 
IV.B.4.d.  we  developed  post-strata  and 
adjusted  weights  for  the  sampling 
population  of  884  facilities.  Likewise, 
taking  steps  (i)  to  (iv),  as  outlined  in 
IV.B.4.d,  we  developed  another  set  of 
post-strata  and  adjusted  weights  for  the 
paiiit  universe  using  the  target 
population  of  1.544  facilities. 

As  a  result  of  the  aforementioned 
post-stratification  and  re-weighting,  the 
statistical  weighting  factors  assigned  to 
the  surveyed  facilities  changed 
somewhat,  as  expected.  Details  about 
post-stratification  and  re-weighting,  and 
the  statistical  techniques  used,  may  be 
found  in  "Addendmn  to  the  Risk 
Assessment  Technical  Background 
Document  for  the  Paint  and  Coatings 
Hazardous  Waste  Listing 
Determination"  available  in  the  public 
docket. 

e.  Adjusted  Statistical  Analyses  of 
RCRA  Section  3007  Survey  Data 

We  conducted  three  adjusted 
statistical  analyses  to  derive  the  waste 
quantity  distributions  as  inputs  to  the 
risk  modeling,  hicluding: 
— One  bounding  analysis,  using  the 
revised  weights  suggested  by  one 
commenter  for  the  two  facilities 
miscategorized  as  small,  without 
making  any  other  weight  adjustments; 
— One  analysis  using  adjusted  weights 
for  the  sampling  population  of  884 
facilities  per  post-survey  adjustment 
and  re-weighting  (but  not  the  two 
revised  weights  suggested  by  the 
commenter);  and 
— One  analysis  using  adjusted  weights 
for  the  entire  paint  universe  per  post- 
survey  adjustment  and  re-weighting 
(but  not  the  two  revised  weights 
suggested  by  the  commenter). 
To  assess  the  impact  of  changing 
weights  for  the  two  facilities 
mischaracterized  as  small,  we  initially 
conducted  a  bounding  analysis  using 
the  revised  weights  (one  changed  from 
4.0476  to  1,  and  the  other  from  7.6154 
to  1)  suggested  by  one  commenter.  We 


note  that  these  two  facilities  generated 
relatively  higher  quantities  of 
nonhazairdous  waste  solids  among  the 
various  quantities  modeled  for  the 
landfill  disposal  scenario.  Changing 
their  statistical  weights  would  affect  the 
waste  quantity  distributions  and  could 
conceivably  resxilt  in  somewhat 
different  risk  assessment  results.  As  we 
noted  above,  we  consider  simply 
changing  these  two  weights  to  be 
statisticdly  incorrect.  Nevertheless,  we 
conducted  this  bounding  analysis  for 
two  key  target  constituents,  acrylamide 
and  antimony.  The  results  indicate  that 
the  changes  made'to  the  waste  quantity 
distributions  do  not  appear  to  have  a 
significant  impact  on  the  proposed 
listing  levels  for  waste  solids,  i.e., 
making  these  changes  would  increase 
the  listing  levels  by  about  a  factor  of  1.7 
for  the  two  constituents  (see  Table  IV.B- 

Using  the  corrected  waste  solid 
quantity  (as  discussed  above  in  section 
IV.B.2),  as  well  as  the  adjusted 
statistical  weights  for  both  the  sampling 
population  of  884  and  the  full  target 
population  of  1,544  facilities,  resulted 
in  a  modified  distribution  of 
nonhazardous  waste  solids  going  to 
nonhazardous  landfills.  We  note  that 
adjusting  the  weights  did  not  change  the 
distribution  significantly.  Specifically, 
the  percentile  '*  quantities  from  the 
resulting  waste  quantity  distributions, 
which  generally  represent  the 
characteristics  of  the  paint  universe's 
nonhazardous  waste  solids  that  are 
landfiUed,  essentially  remain  as 
originally  estimated  with  slight 
variations.  We  realize  that  there  is  a 
greater  degree  of  uncertainty  in  the 
adjusted  weights  and  statistical  analysis 
for  the  full  target  population  of  1,544 
facilities  than  the  sampling  population 
of  884  facilities,  because  it  is  likely  that 
more  of  the  660  (out  of  705)  facilities  are 
producing  products  outside  the  scope  of 
the  rulemaking.  Therefore,  we  maintain 
our  conclusion  that  the  waste  quantity 
distributions  (whether  adjusted  or  not) 
for  the  sampling  population  of  884 
facilities  should  be  more  representative 
of  the  paint  universe  than  those  for  the 
full  target  population  of  1,544  facilities. 
As  such,  we  performed  an  adjusted 
statistical  analysis  of  nonhazardous 
waste  solids  going  to  nonhazardous 
landfills  for  the  sampling  population  of 
884  facilities.  Nonetheless,  we  also 
performed  a  similar  adjusted  statistical 
analysis  for  the  full  target  population  of 
1,544  facilities  for  comparison.  The  final 


'*  A  percentile  of  a  distribution  represents  a  value 
below  which  a  specified  percentage  of  the  data  lie. 
For  example,  the  50th  percentile  is  the  value  that 
50%  of  the  data  lie  below. 
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results  revealed  that  neither  of  these  two    weights  in  conjunction  with  a  correction    Assessment  Technical  Background 


adjusted  statistical  analyses  would 
significantly  impact  the  risk  assessment 
results. 

Results  of  the  final  risk  assessment 
using  revised/adjusted  statistical 


to  the  shower  model  inhalation 
exposiire  for  non-carcinogens 
(addressed  in  section  IV.B.4)  are 
summarized  in  Table  IV.B-3.  For 
details,  see  "Addendum  to  the  Risk 


Doctmient  for  the  Paint  and  Coatings 
Hazardous  Waste  Listing 
Determination"  available  in  the  public 
docket. 


Table  IV.B-3— Risk  Concentration  Levels  for  Combined  Waste  Solids  (mg/Kg) 


Constituent  of  concem 


Original  level  from 

proposal 
(•indicates  correc- 
tion for  shower 
model  error) 


Level  resulting 

from  bounding 

analysis  ^ 


Level  resulting 
from  adjusted 
weights— popu- 
lation of  884  facili- 
ties 


Level  resulting 
from  adjusted 
weights-— Popu- 
lation of  1 ,544  fa- 
cilities 


Acrylamide 
Acrylonitrile 
Antimony  ... 


470 
•[440] 
3,200 


810 

3  Not  analyzed 

5,300 


370 

340 

2.600 


250 

220 

1.700 


^  Revised  results  from  adjusted  weights  also  reflect  the  con-ections  for  enror  in  ttie  shower  model. 

2  Moving  two  misclassified  facilities  per  comments. 

3  It  was  already  known  that  an  error  in  the  shower  nrKXJel  would  increase  this  level. 


In  siunmary,  considering  the 
uncertainties  involved,  the  originally 
designed  stratified  sampUng  scheme 
was  statistically  valid  and  thus  did  not 
mischaracterize  the  paint  universe. 
However,  we  agree  with  the  commenters 
that  the  two  facilities  miscategorized  as 
"small"  due  to  incorrect  sales  volume 
information  in  the  database  should  have 
been  placed  in  other  categories.  Since 
accurate  sales  data  could  not  be 
obtained  for  some  other  surveyed 
facilities  that  may  be  similarly 
mischaracterized  in  the  same  database, 
we  did  not  partially  reclassify  the  strata 
of  those  two  miscategorized  facilities 
because  that  would  violate  the 
underlying  probability  structure  of  the 
survey.  This  mischaracterization 
resulted  in  a  greater  degree  of 
uncertainty  in  extrapolation  from  the 
survey  data  and  estimation  of  waste 
quantities  due  to  higher  variability  in 
the  "small"  facility  categories  than  we 
thought.  Nevertheless,  we  performed 
post-survey  adjustments  to  the 
statistical  weights  in  an  attempt  to 
improve  data  extrapolation,  particularly 
post-stratification  of  "small"  facility 
categories  and  incorporation  of  the  660 
possible  in-scope  facilities  resulting 
from  the  examination  of  the  705 
previously  excluded  facilities.  While  the 
overall  adjustments  improved  data 
extrapolation  and  waste  quantity 
estimates,  incorporation  of  the  660 
facilities  (into  the  884  original  sampling 
population  to  become  a  target 
population  of  1,544  facilities) 
contributed  to  additional  imcertainty  in 
the  adjusted  weights  because  it  is  likely 
that  more  of  the  660  facilities  are  out  of 
the  scope  of  the  listing  than  in  the 
original  sampling  population  of  884 
faciUties.  We,  therefore,  maintain  our 
conclusion  that  the  waste  quantity 
distributions  for  the  sampling 


population  of  884  facilities  are  more 
representative  of  the  paint  universe  than 
those  for  the  full  target  population  of 
1 ,544  facilities.  Using  the  adjusted 
weights  for  the  sampling  population  of 
884  facilities  and  the  corrected  waste 
solid  quantity  in  response  to  conunents, 
the  final  risk  assessment  for  combined 
waste  solids  resulted  in  decreased  risk 
concentration  levels  for  three 
constituents  of  concem  by  about  a  factor 
of  1.3.  Even  at  these  lower  levels,  we  do 
not  believe  listing  paint  waste  solids  is 
warranted;  see  detailed  discussions  in 
sections  IV.B.5  and  IV.B.6  below. 

5.  Concentration  Levels  for  the  Key 
Constituents  of  Concem  and  the 
Likelihood  That  They  Occur  in  Wastes 

As  noted  above,  correcting  for  an  error 
in  the  modeling  causes  two  of  the  five 
constituents  of  concem  (methyl  isobutyl 
ketone  and  methyl  methacrylate)  to 
drop  from  further  consideration, 
because  the  projected  risk-based  waste 
concentrations  indicate  these  chemicals 
would  not  present  risks  of  concem  in 
paint  waste  solids.  Three  potential 
constituents  of  concem  remained: 
acrylamide,  acrylonitrile,  and  antimony. 
We  carefully  considered  the  comments 
submitted  and  all  the  information 
available  to  us  on  the  potential  for  these 
constituents  to  be  present  in  paint  waste 
solids  at  levels  of  concem.  We  conclude 
that  the  available  information  does  not 
indicate  that  any  of  these  constituents 
provide  a  sufficient  basis  for  listing 
paint  waste  solids.  Below  we  describe 
the  key  information  we  used  to  reach  a 
final  listing  determination.  We  discuss 
the  organic  monomers  acrylamide  and 
acrylonitrile  together  because  the  issues 
for  the  two  organic  chemicals  are 
closely  related  and  somewhat  different 
from  the  issues  for  antimony. 


Acrylamide  and  Acrylonitrile 

We  proposed  listing  levels  for 
acrylamide  and  acrylonitrile  based  on 
the  limited  data  we  collected  in  our 
survey  of  generators  and  other 
information  indicating  that  polymers 
derived  from  acrylamide  and 
acrylonitrile  are  used  in  paint 
manufacturing.  Acrylamide  and 
acrylonitrile  are  monomers,  i.e.,  low 
molecular  weight  chemicals  that  serve 
as  building  blocks  to  form  larger 
molecular  weight  polymers  that  are 
used  as  binders  in  paints.  We  were 
concerned  about  the  unreacted 
monomers  in  the  binders,  not  the 
poljmiers,  due  to  the  known  toxicity  of 
the  monomer  forms. 

Information  provided  by  faciUties  in 
the  3007  Survey  indicated  that  some 
manufacturers  reported  the  presence  of 
acrylamide  or  acrylonitrile  derived 
polymers  in  wastes.  However,  the 
survey  showed  that  these  chemicals 
were  reported  relatively  infi^uently. 
Out  of  the  151  facilities  that  reported 
generating  paint  manufacturing  wastes, 
three  reported  acrylamide  polymers  in 
paint  waste  soUds  (off  specification 
paint  or  sludges);  all  such  wastes  were 
sent  to  incinerators.  Six  faciUties 
reported  acrylonitrile  polymers  in  paint 
Waste  solids  (off  specification  paint  and 
sludges);  for  these  six  faciUties,  two 
reported  sending  their  wastes  to 
landfiUs.  while  the  remainder  sent  their 
wastes  to  incinerators.  The  3007  siuT^ey 
did  not  provide  any  useful  data  for 
monomer  levels  in  these  wastes  for  two 
reasons.  First,  submission  of 
concentration  information  was 
voluntary,  and  second,  the  survey 
required  faciUties  to  note  the  presence 
of  these  constituents  as  the  monomer 
and  associated  polymer  (e.g.,  acrylamide 
and  acrylamide  derived  pol)nmers) 
under  one  combined  category.  Thus,  we 
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believe  that  the  limited  information  on 
constituent  concentrations  only 
provides  information  on  the  prevalence 
of  the  associated  polymer  forms,  and 
does  not  provide  any  useful  information 
on  monomer  levels. 

We  discussed  the  potential  levels  of 
acrylonitrile  in  paint  binders  and  paint 
products  in  the  proposed  rule  {see  66 
FRlOlOfr-10107).  This  discussion  was 
related  to  the  possible  levels  of 
acrylonitrile  in  liquid  paint  wastes. 
However,  this  approach  leads  to  an 
estimate  of  monomer  levels  in  paint 
products,  which  is  useful  for  an 
examination  of  monomer  levels  in  waste 
solids.  For  the  proposal,  we  cited  a 
reference  that  estimated  a  likely 
concentration  of  acrylonitrile  in  paint  of 
approximately  30-50  ppm.  This  was 
based  on  a  maximum  concentration  of 
100  ppm  acrylonitrile  in  the  polymer 
binder,  and  a  fraction  of  binder  in  paint 
formulations  of  30-50%."  To  estimate 
a  possible  upper  bound,  we  also  used 
Material  Safety  Data  Sheets  (MSDS)  for 
acrylic  paint  binders,  which  indicated 
that  acrylonitrile  was  present  in  trace 
amounts.  The  sheets  (hd  not  report 
acrylonitrile  levels,  but  showed  levels  of 
<500  ppm  and  <1000  ppm  for  the 
monomers  from  all  the  acrylic  polymer 
sources  in  the  binders.  Thus,  assuming 
a  paint  formulation  would  contain  up  to 
50%  binder,  we  calculated  an  upper 
bound  of  about  500  ppm  acrylonitrile  in 
paint. 

The  same  reference  we  cited  in  the 
proposal  for  acrylonitrile  also  estimated 
a  likely  concentration  range  for 
acrylamide  in  paint  binders.'"  The 
reference  noted  that  acrylamide  is  less 
widely  used  than  acrylonitrile  monomer 
in  paint  formulations.  With  very  limited 
data,  the  reference  estimated  <5  ppm 
acrylamide  monomer  in  paint,  based  on 
a  Tn"*''"""'  binder  concentration  of 
approximately  20  ppm.  and  assuming 
the  acrylamide  containing  polymer 
makes  up  to  25  wt.%  of  the  formulation. 

We  received  nine  comments  from 
industry  and  industry  associations  on 
the  proposed  constituents  of  concern 
and  their  concentration  levels.  All  of  the 
commenters  raised  the  point  that  the 
constituents  of  concern  would  not  be 
found  in  paint  production  wastes  at  the 
levels  of  concern.  Commenters  disputed 
our  estimates  for  monomer  levels,  and 
stated  that  we  overestimated  the 
concentrations  of  acrylonitrile  and 
acrylamide  monomers  likely  to  be  in 
paint  wastes.  They  noted  that  our 
survey  combined  monomer  and 


<>  See  the  docket  for  the  memo  from  Paul  Denault 
Dynamac  Corporation,  to  David  Carver  and  Cate 
Jenkins.  EPA.  dated  September  6.  2000. 

■•ibid. 


associated  polymers  into  one 
constituent  category,  so  that  when 
facilities  noted  the  presence  of  the 
polymer  {e.g..  acrylamide  derived 
polymers)  in  wastes,  we  incorrectly 
inferred  that  there  are  substantial 
monomer  (e.g..  acrylamide)  residuals. 
They  did  not  agree  with  our  use  of  data 
from  MSDS  documents,  pointing  out 
that  the  <0.1%  (1000  ppm)  residual 
level  specified  on  the  MSDS  is  based  on 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  Hazard 
Conununication  standard  that  requires 
listing  individual  carcinogenic 
constituents  if  they  are  present  at  greater 
than  0.1%  (see  29  CFR 
1910.1200(g)(2)(I)(C)).  The  commenters 
said  that  the  MSDS  merely  indicates 
that  the  residual  levels  for  any  of  the 
monomers  present  are  less  than  the 
1000  ppm  to  comply  with  the  standard. 
The  commenters  stated  tliat  the 
manufacturer  listed  "trace"  levels  of 
acrylonitrile  on  the  MSDS  to  comply 
with  other  reporting  requirements  (e.g.. 
California  Proposition  65). 

Commenters  submitted  information  to 
support  their  contention  that  we 
overestimated  possible  monomer 
concentrations  in  paint  wastes.  One 
commenter  submitted  documentation 
on  acrylonitrile  levels  from  the  same 
binder  manufacturer  that  was  the  source 
of  the  MSDS  documents  we  cited  in  the 
proposal.  This  dociunentation  showed 
that  acrylonitrile  levels  in  binders  are 
controlled  to  10  ppm  or  less,  which  is 
well  below  the  level  of  1000  ppm  we 
assiuned.  hi  addition,  a  polymer  trade 
association  submitted  the  results  of  a 
confidential  survey  that  showed  its 
members  reported  maximiuns  of  10  to 
25  ppm  for  acrylonitrile  in  paint 

binders. 

Commenters  stated  that  acrylamide 
polymers  are  rarely  used  in  paint 
binders.  A  polymer  trade  association 
survey  of  its  members  found  one  limited 
instance  of  an  acrylamide  polymer  sold 
as  a  binder  for  use  in  paint 
formulations;  this  manufactiwer 
reported  a  maximum  acrylamide  level  of 
25  ppm  and  that  the  product  typically 
contains  lower  residual  levels. 
Commenters  indicated  that,  while 
acrylamide  may  also  be  used  in  cross 
linking  other  polymer  binders,  it  has 
limited  capacity  for  this  unless  first 
reacted  with  formaldehyde.  This  forms 
N-methylolacrylamide  (NMA).  which  is 
less  toxic. 

In  response  to  these  comments,  we 
gathered  additional  information  on  the 
potential  levels  of  acrylonitrile  and 
acrylamide  monomers  in  paint  binders. 
We  found  one  other  MSDS  that  listed 
the  presence  of  acrylonitrile  in  a  paint 
binder.  The  information  was  similar  to 


what  we  found  in  the  MSDS 
information  for  the  proposal,  i.e..  the 
MSDS  listed  <0.05%  (500  ppm)  for  all 
acrylic  monomers  present,  and 
indicated  the  presence  of  a  "trace"  of 
acrylonitrile.  Even  assuming  all  of  the 
monomer  in  the  binder  was 
acrylonitrile,  the  fraction  of  binder  used 
in  the  paint  product  at  issue  (25%) 
would  yield  an  upper  boimd  of  <125 
ppm  acrylonitrile.  We  also  found  one 
other  reference  to  acrylonitrile  levels  of 
50  to  90  ppm  in  acrylonitrile-butadiene 
copolymer  emulsions;  however,  we 
could  not  determine  if  the  polymer  was 
used  in  paint  formulations.*^ 

We  were  able  to  find  one  MSDS  that 
listed  the  presence  of  acrylamide  in  a 
paint  binder  (styrene-butadiene  latex). 
This  listed  a  level  of  <50  ppm 
acrylamide.  and  indicated  that  the  level 
of  the  formaldehyde-derived  form  of 
acrylamide  (NMA)  was  <100  ppm. 
Thus,  it  appears  that  NMA  was  used  as 
a  cross-linking  agent  and  that  residual 
acrylamide  may  arise  from  this  use.'" 
The  MSDS  indicated  that  the  fraction  of 
binder  used  in  the  paint  product  was 
26%.  which  means  that  the  level  of 
acrylamide  in  the  paint  would  be  <13 

ppm. 

After  reviewing  information  from  the 
proposal,  evaluating  the  information 
provided  in  comments  from  industry, 
and  considering  the  information  on 
paint  binders,  we  conclude  that  the 
concentrations  of  these  monomers  in 
waste  are  not  likely  to  approach  the 
listing  levels.  For  acrylonitrile,  oin 
origimil  estimate  of  up  to  30-50  ppm  of 
acrylonitrile  in  paint  formulations  is 
similar  to  information  from  industry 
and  the  limited  data  from  MSDS 
dociunents.  Similarly,  the  limited  data 
we  have  indicate  that  the  levels  of 
acrylamide  are  not  likely  to  approach 
the  listing  level.  We  agree  with 
commenters  that  the  use  of  acrylamide 
in  binders  appears  to  be  relatively  rare. 

Because  the  OSHA  reporting  for 
MSDS's  only  requires  listing  acrylamide 
or  acrylonitrile  if  they  are  present  at  or 
above  1000  ppm.  we  cannot  absolutely 
rule  out  that  5iey  might  be  present  at 
levels  approaching  1000  ppm  in  some 
binders.  If  we  were  to  assume  that 
acrylamide  or  acrylonitrile  levels  to  be 
<1000  ppm  in  paint  binders,  and  if  the 
binder  comprised  25%  to  50%  of  a  paint 
formulation,  then  the  upper  bound  for 


" Barristel  E.,  Bemardi  A.,  Maestri  P.,  Enzymatic 
decontamination  of  aqueous  polymer  emulsions 
containing  acrylonitrile.  Biotechnology  Letters,  19, 
131-134  (1997). 

••The  MSDS  also  noted  the  total  residual 
monomer  content  was  <  0.5%  (5000  ppm).  This 
indicates  that  the  acrylamide  (less  than  50  ppm) 
makes  up  very  little  of  the  "residual  monomers"  in 
this  product. 
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paint  would  be  frY>m  <250  to  <500  ppm. 
These  concentrations  would  be  in  the 
range  of  the  revised  listing  levels  (e.g.. 
the  acrylamide  and  acrylonitrile  levels 
are  370  and  340  ppm  respectively  for 
the  revised  results  for  the  universe  of 
884  faciUties  in  Table  IV.B-3).  However, 
we  have  no  indication  that  such  levels 
are  realistic  for  paint  formulations,  nor 
do  we  have  any  information  suggesting 
that  paint  manufacturing  wastes  would 
ever  reach  these  levels.  Furthermore,  in 
the  case  of  acrylamide.  we  found  only 
three  faciUties  that  reported  the 
presence  of  the  poljrmer  in  their  waste 
solids;  all  of  which  was  sent  to 
incineration.  Similarly,  only  six 
facilities  reported  acrylonitrile  polymer 
in  waste  solids.  Therefore,  the  low 
prevalence  of  acrylamide  and 
acrylonitrile  polymers  in  paint  waste 
solids  also  indicates  that  these 
chemicals  are  unlikely  to  present  a 
significant  risk  in  these  wastes. 

We  agree  with  commenters  that  our 
use  of  the  1000  ppm  concentration  of 
monomers  in  paint  binders  from  the 
MSDS  represents  an  implausible  case; 
this  assumed  that  all  of  the  residual 
monomer  would  be  the  monomer  of 
concern,  and  that  the  constituent  would 
be  present  at  the  upper  bound  level 
(assumptions  for  which  we  have  no 
factual  support  and  are  implausible 
based  on  the  information  in  the  record). 
These  assumptions  were  appropriate  for 
the  purpose  of  estimating  an  upper 
bound  for  acrylonitrile  levels  in  paint 
liquid  wastes  to  illustrate  that  this 
constituent  was  highly  imlikely  to 
present  risks  in  liquid  wastes  that  are 
managed  in  tanks.  However,  based  on 
the  information  provided  by 
commenters  and  oin  supplemental 
investigations  performed  in  response  to 
those  comments,  we  do  not  believe  that 
the  levels  of  these  two  constituents  are 
likely  to  approach  1000  ppm.  The 
information  in  our  possession  indicates 
that  the  highest  expected  concentrations 
are  likely  to  be  less  than  50  to  100  ppm 
in  paint  binders,  which  would  lead  to 
levels  in  paint  and  associated  wastes 
(<25  to  <50  ppm)  that  are  well  below  the 
levels  of  concern.  We  would  be 
speculating  without  information  or 
technical  support  to  assume  higher 
levels  in  the  waste.  Therefore,  we  have 
decided  that  neither  acrylamide  nor 
acrylonitrile  warrant  inclusion  as 
constituents  of  concern  for  listing  waste 
solids  from  paint  manufacturing. 

Antimony 

We  proposed  listing  levels  for 
antimony  based  on  the  data  we 
collected  in  our  survey  of  generators 
and  other  information  indicating  that 
antimony  compounds  are  used  in  paint 


manufacturing.  The  raw  materials  data 
base  we  developed  for  the  proposal  (66 
FR  10084)  shows  that  several  forms  of 
antimony  are  potentially  used  in  paints, 
most  notable  being  the  use  of  antimony 
oxide  as  a  flame  retardant  and/or 
pigment.  Furthermore,  the  responses  to 
our  3007  Survey  indicated  that  a  total  of 
11  facilities  reported  the  presence  of 
antimony  in  some  waste  (hazardous, 
nonhazardous.  solid,  liquid).  Four 
facilities  reported  generating 
nonhazardous  waste  solids  that 
contained  antimony. 

We  received  four  comments,  three 
bom  trade  associations  and  one  from  an 
industry  facility,  that  stated  that 
antimony  should  not  be  considered  a 
constituent  of  concern.  Commenters 
stated  that  the  only  color  pigments 
which  incorporate  antimony  are 
complex  inorganic  color  pigments.  One 
commenter  provided  references 
showing  that  the  most  common 
antimony-derived  pigments  (chrome 
antimony  titanate  and  nickel  antimony 
titanate)  contain  an  extremely  stable  and 
insoluble  form  of  antimony  in  a 
calcined  matrix  with  titanium  dioxide, 
which  does  not  present  risks.  Other 
commenters  indicated  that  antimony 
oxide  is  used  in  paints  as  a  pigment,  but 
argued  that  antimony  pigments  are  used 
in  small  amounts  and  make  up  a  small 
fraction  (<1%)  of  pigments  used. 

In  response  to  these  comments,  we 
reexamined  the  data  we  had  for 
antimony  in  paint  wastes  from  our  3007 
Siuvey.  Eight  of  the  11  facilities  that 
reported  antimony  in  their  wastes 
provided  estimates  of  antimony  levels. 
Generally,  these  levels  were  below 
levels  of  concern  and  were  usually 
presented  as  "less  than"  values.  We 
closely  examined  the  information  for 
the  foiu-  facilities  that  reported  the 
presence  of  antimony  in  nonhazardous 
waste  solids.  Two  provided  estimates  of 
antimony  levels  in  the  survey:  one 
generator  reported  very  low  levels 
(<0.031%).  and  one  reported  potentially 
significant  levels  (1%  in  sludges). 
However,  when  we  called  to  confirm  the 
1%  value,  this  facility  revised  its 
estimate  for  sludges  to  0.1%  (1000 
ppm).  The  facility  contact  indicated  that 
they  do  not  use  antimony  compounds  in 
their  products,  and  suggested  that  any 
antimony  would  be  due  to  trace  levels 
present  in  the  titanium  dioxide  used  in 
paint  formulations.  The  facility 
provided  information  from  its  supplier 
for  titanium  dioxide  that  indicated 
levels  of  antimony  were  low  (<10  ppm). 
Thus,  we  consider  the  facility's  revised 
estimate  as  a  conservative  estimate  of 
potential  antimony  levels. 

We  contacted  the  other  two  facilities 
that  reported  the  presence  of  antimony 


in  waste  solids,  but  did  not  report 
antimony  concentrations,  to  obtain 
information  on  the  potential  source  and 
level  of  antimony.  One  facility  reported 
only  one  ingredient  out  of  hundreds 
used  that  contained  antimony  in  a 
pigment.  The  company  indicated  that  in 
the  year  2000  it  used  a  total  of  50  lbs. 
of  the  pigment,  which  contained  about 
0.8  lbs.  of  antimony.  Therefore,  wastes 
from  this  facility  are  unlikely  to  contain 
antimony  at  levels  of  concern.'^  The 
other  facility  is  the  only  one  from  the 
survey  that  indicated  it  uses  antimony 
as  a  flame  retardant  component.  This 
company  produced  a  small  volume  of 
coating  products  with  antimony  levels 
of  1  to  2%.  The  facility  said  that  these 
products  account  for  less  than  0.6%  of 
coating  products  manufactured 
annually,  and  indicated  any  levels  in 
waste  soUds  would  be  "minute." 

Based  on  data  from  our  materials  data 
base,  as  well  as  MSDS  documents  we 
obtained,  we  recognize  that  some  fire- 
retardant  coatings  may  contain 
relatively  high  levels  of  antimony 
compoimds  (from  1.8  to  <8%). 
Therefore,  we  contacted  an  additional  5 
facilities  from  the  Dim  and  Bradstreet 
data  base,  which  were  not  included  in 
the  survey,  that  appeared  to  be 
manufacturing  flame-retardant  paints  or 
coatings.  In  all  cases,  the  facilities 
indicated  that  the  industry  was  moving 
away  from  antimony-based  fire- 
retardant  coatings  and  toward  organic- 
based  products.  One  of  the  5  facilities 
indicated  it  still  used  antimony  oxide  in 
some  products  at  levels  of  0.5  to  1%. 
However,  this  facility  said  it  does  not 
generate  waste  solids,  but  only  wash 
water,  which  is  sent  offsite  for 
treatment. 

As  noted  by  the  commenters.  there  is 
some  limited  use  of  antimony 
compounds  in  paint  pigments.  In 
addition  to  use  of  antimony  titanate 
compounds  noted  above,  we  also  found 
MSDS  data  showing  some  use  of 
antimony  oxide  in  lead  chro.mate  paints 
at  levels  of  1  to  2%.  However,  we  do  not 
believe  that  the  use  of  antimony  in  lead 
chromate  paints  would  present 
significant  risks,  because  we  expect  that 
facilities  already  handle  wastes  from 
such  paints  as  hazardous  waste  under 
the  RCRA  TC  regulations  (40  CFR 
261.24)  due  to  the  high  levels  of 
chromium  and  lead  (26  to  57%  lead 
chromate)  in  these  products.^" 


>■  Using  this  facility's  reported  volume  of  paint 
manufacturing  waste  solids  in  1998  (43,266  gallons 
or  394,245  kg],  even  assuming  all  the  antimony  was 
passed  through  to  the  wastes  would  yield  <0.0001% 
antimony  on  an  annudl  basis. 

2°  The  TC  threshold  for  leachable  lead,  for 
example,  is  5  mg/L  or  5  ppm.  We  found  in  the  3007 

Continued 
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In  summary,  after  considering  the 
available  information  on  antimony  use 
and  the  potential  for  waste  to  contain 
this  constituent,  we  do  not  now  believe 
that  the  information  in  hand  supports  a 
listing  for  this  constituent.  While 
antimony  has  some  use  in  paint 
formulations,  we  did  not  find  any  waste 
from  the  surveyed  facilities  that 
contained  antimony  at  levels  that  would 
approach  the  listing  level.  The  most 
likely  wastes  to  have  high  levels  of 
antimony  would  be  from  the  production 
of  fire-retardant  paints,  e.g.,  off 
specification  products  could  contain  1 
to  2%  antimony.  However, 
manufacturers  are  moving  away  from 
antimony  to  organic-based  fire- 
retardants,  and  we  found  very  few 
facilities  that  reported  using  antimony 
in  such  formulations.  Therefore,  a 
listing  based  on  antimony  would  only 
be  addressing  potential  wastes  from  the 
production  of  a  small  proportion  of 
highly  specialized  products  (e.g.,  fire- 
retardant  paints).  The  one  facility  we 
found  that  generates  waste  solids  that 
may  originate  from  flame  retardant 
coatings  containing  antimony  (1-2%) 
confirmed  that  these  products  account 
for  less  than  0.6%  of  its  production  line. 
Products  with  high  antimony  levels 
ap{>ear  to  be  a  small  fraction  of  paints 
and  coatings  produced,  and  even  the 
facilities  that  use  antimony  appear 
unlikely  to  generate  waste  with 
significant  levels  on  an  annual  basis.  We 
believe  such  antimony  wastes,  even  if 
they  exist,  would  be  generated 
infrequently  and  would  not  pose 
significant  risks. 

6.  Conclxision  for  Paint  Production 
Waste  Solids 

We  are  making  a  final  determination 
not  to  list  waste  solids  from  paint 
manufacturing.  As  noted  in  Section  II  of 
today's  notice,  we  applied  the  factors 
under  261.11(a)(3)  in  making  this  listing 
determination.  Most  of  these  factors  are 
incorporated  into  our  risk  assessment 
methodology  (factors  (i)  through  (viii) , 
including  constituent  toxicity, 
constituent  concentration,  constituent 
fate  and  transport,  and  waste 
volumes). 2'  In  this  regard,  we  revised 
our  risk  assessment  to  incorporate 
adjusted  waste  volume  estimates  and 
also  to  correct  for  an  error  in  the 


Survey  thai  focilities  coded  paint  manufacturing 
waste  solids  as  TC  hazardous  (D008)  when  wastes 
contained  levels  of  0.02  to  3%  lead,  well  below  the 
levels  found  in  lead  chiomate  paints. 

>i  Note  that  we  also  considered  whether  any 
damage  cases  arose  from  the  mismanagement  of 
paint  manufacturing  wastes  (factor  (ix)).  We 
detennined  that  the  available  data  did  not  provide 
useful  infonnation  for  a  listing  determination  (see 
66  FR  10O82-10Oa3). 


modeling.  We  believe  our  original 
sampling  scheme  is  statistically  valid; 
the  revised  analyses  show  that  different 
approaches  to  estimating  waste  volumes 
do  not  significantly  alter  the  results  (see 
Table  IV.B-3).  Correcting  for  an  error  in 
the  modeling  causes  two  constituents  to 
drop  from  fiurther  consideration  (methyl 
methacrylate  and  methyl  isobutyl 
ketone). 

A  critical  factor  in  this  listing 
determination  is  the  concentrations  of 
the  constituents  of  concern  in  the  waste 
(factor  (viii)).  After  considering 
information  from  the  proposal,  the 
comments  on  the  proposed  rule,  and 
other  sources  (e.g.,"MSDS  docimients), 
we  do  not  believe  the  concentrations  of 
acrylamide  and  acrylonitrile  in  paint 
wastes  approach  the  revised  listing 
levels.  Similarly,  after  considering  the 
available  information  on  antimony  use 
and  the  potential  for  waste  to  contain 
this  constituent,  we  do  not  believe  we 
have  a  sound  basis  to  list  this  waste  for 
this  constituent.  We  did  not  find  any 
surveyed  facility  that  generated  wastes 
with  antimony  concentrations  that 
would  approach  the  listing  level.  While 
antimony  has  some  use  in  paint 
formulations,  paint  manufacturers  are 
moving  away  from  uses  of  most 
potential  concern  (e.g.,  in  fire-retardant 
paints).  We  also  conclude  that  products 
with  high  antimo  jy  levels  are  a  small 
fraction  of  paints  produced,  and  even 
the  facilities  that  use  antimony  are 
unlikely  to  generate  wastes  that  present 
risks  of  concern. 

Finally,  we  considered  the  impact  of 
other  regulatory  programs  on  the 
potentiid  management  scenarios  and  the 
associated  risks  (factor  (x)).  As 
explained  previously,  we  find  that  the 
existing  RCRA  regulations  for  wastes 
limit  potential  risks  that  may  arise  fromi 
the  use  of  antimony  in  paints  containing 
pigments  such  as  lead  chromate. 
Therefore,  after  considering  these 
factors,  we  conclude  that  the  available 
information  for  these  constituents 
indicates  that  listing  paint  waste  solids 
is  not  warranted. 

V.  Analytical  and  Regulatory 
Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  EPA 
must  determine  whether  a  regulatory 
action  is  significant  and,  therefore, 
subject  to  comprehensive  review  by  the 
Office  of  Management  and  Budget 
(OMB),  and  the  other  provisions  of  the 
Executive  Order.  A  significant 
regulatory  action  is  defined  by  the  Order 
as  one  that  may: 


— Have  an  annual  effect  on  the  economy 
of  $100  million  or  more,  or  adversely 
affect  in  a  material  way  the  economy, 
a  sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
— Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency; 
— Materially  alter  the  budgetary  impact 
of  entitlements,  grants,  user  fees,  or 
loan  programs  or  rights  and 
obligations  or  recipients  thereof;  or 
— Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the 
principles  set  forth  in  Executive  Order 
12866. 

Today's  final  determination  was 
submitted  to  OMB  for  review.  Pursuant 
to  the  terms  of  the  Executive  Order,  the 
Agency,  in  conjimction  with  OMB.  has 
determined  that  today's  final 
determination  on  paint  production 
wastes  was  significant  because  of  novel 
policy  issues.  Changes  made  in  response 
to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  record. 

The  aggregate  annualized  social  costs 
for  this  final  rule  are  generally 
equivalent  to  baseline  costs. 
Furthermore,  this  rule  is  not  expected  to 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  The  benefits  to  human 
health  and  the  environment  resulting 
from  today's  final  determination  are      ^ 
equivalent  to  baseline  benefits.  In  short, 
today's  final  determination  imposes  no 
costs  to  industry  and  government  and 
provides  no  benefits  to  human  health 
and  the  environment. 

B.  What  Economic  and  Equity  Analyses 
Were  Completed  in  Support  of  the 
Proposed  Listing  for  Paint  Production 
Wastes? 

We  prepared  an  Economic 
Assessments^  in  support  of  the  February 
13.  2001  proposed  rule.  We  found  that 
the  proposal  would  have  resulted  in 
incremental  compliance  costs  to 
selected  paint  and  coatings 
manufacturers  who  were  subject  to 
rule's  requirements.  In  most  cases,  these 
manufacturers  would  have  experienced 
incremental  costs  related  to  both  RCRA 
administrative  and  Land  Disposal 


"  U.S.  EPA,  Office  of  Solid  Waste,  Economic 
Assessment  for  the  Proposed  Concentration-Based 
Listing  of  Wastewaters  and  Non-wastewaters  from 
the  Production  of  Paints  and  Coatings — Final 
Report.  January  19.  2001. 
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Restriction  (LDR)  requirements.  We  also 
found  that  there  may  have  been  minor 
cost  impacts  to  Subtitle  D  landfill 
operators,  if  they  would  have  needed  to 
install  tanks  and/or  piping  systems  in 
order  to  take  advantage  of  the  proposed 
temporary  deferral  under  the  Clean 
Water  Act.  Furthermore,  because  paint 
and  coatings  are  so  widely  used 
throughout  all  sectors  of  Uie  U.S. 
economy,  any  direct  cost  impacts  to  this 
industry  would  likely  have  rippled 
throughout  the  economy  in  the  form  of 
marginally  higher  prices  or  product 
alterations  to  users  of  the  affected 
products.  The  extent  of  any  price 
modification  would  have  depended 
upon  marketing  decisions  by  individual 
producers,  the  availability  of  direct 
substitutes,  and  the  regional  price 
elasticity  of  demand  for  the  products  of 
concern. 

Paint  and  coatings  manufacturers  are 
listed  under  the  Standard  Identification 
Classification  (SIC)  as  industry  2851. 
The  North  American  Industrial 
Classification  System  (NAICS)  code  for 
Paint  and  Coatings  is  325510.  Based  on 
our  RCRA  3007  industry  survey,  we 
estimated  that,  at  the  time  of  the 
proposal,  there  were  972  operational 
paint  and  coatings  manufacturing 
faciUties  in  the  U.S.  (See  66  FR  10072). 
Census  data  indicated  that  total  product 
shipments  ranged  from  1.2  and  1.5 
billion  gallons  per  year  between  1992 
and  1998,  with  total  1998  product  value 
estimated  at  $17.2  billion. 

For  the  proposed  concentration-based 
approach,  we  estimated  aggregate 
nationwide  compliance  cost  impacts  at 
$7.3  million  per  year.  Waste 
management  costs  were  found  to 
represent  81.3  percent  of  this  total, 
followed  by  RCRA  administration  costs 
at  9.3  percent.  Analytical  and  hazardous 
waste  transport  costs  were  found  to  each 
represent  about  4.7  percent  of  the  total 
annual  cost.  The  first  scenario  under 
this  proposed  approach  assumed  that 
the  newly  listed  wastes  currentiy  going 
to  hazardous  waste  fuel  blending  or 
directiy  to  hazardous  waste  burning 
cement  kilns  would  be  diverted  to 
commercial  incineration  at  a  higher 
cost.  Although  this  is  not  likely  to 
occur,  it  was  considered  here  as  a 
sensitivity  scenario.  Under  this 
scenario,  total  nationwide  costs 
increased  to  $18.1  million  per  year.  The 
second  scenario  examined  total  costs  for 
listing  only  paint  production  waste 
solids.  The  total  costs  under  this 
scenario  were  estimated  at  $6.7  million 
per  year.  This  scenario  may  more 
closely  approach  actual  costs  should 
generators  divert  all  liquid  wastes  to 
exclusive  management  in  tanks  and 
discharge  to  a  POTW.  or  imder  a  NPDES 


permit.  Total  incremental  compliance 
costs  under  the  traditional  or  non- 
concentration-based  option  were 
estimated  at  $10.9  million  per  year. 
Under  this  option,  100  percent  of  the 
targeted  waste  would  have  become 
hazardous.  At  time  of  the  proposal,  we 
examined  the  no-list  option  as  one 
alternative  to  the  Agency's  proposed 
approach.  Costs  under  the  no-list  option 
were  found  to  be  zero,  except  perhaps 
for  the  negligible  costs  associated  with 
reading  of  the  final  rule  for 
informational  purposes. 

We  were  not  able  to  monetize  the 
change  in  net  welfare  potentially 
resulting  from  the  proposed  rule. 
However,  we  were  able  to  qualitatively 
describe  those  who  were  likely  to  have 
been  negatively  and  positively  impacted 
by  the  rule,  as  proposed.  Positively 
impacted  groups  may  have  included  the 
following:  paint  manufacturers  who 
would  not  have  been  affected  by  the 
rule,  hazardous  waste  management 
facilities  and  transporters,  and 
population  groups  surrounding  paint 
manufacturing  facilities.  Negatively 
impacted  groups  may  have  included 
paint  manufacturers  who  would  have 
been  subject  to  rule  requirements,  paint 
consumers  who  may  be  impacted  by 
increased  prices,  and  municipal 
landfills  had  they  needed  to  install  new 
tanks  or  piping  systems. 

We  also  examined  all  relevant  Acts 
and  Executive  Orders  in  our  assessment 
of  impacts  potentially  associated  with 
the  February  13,  2001  proposed  action. 
These  included  the  following:  Executive 
Order  13045— Children's  Health, 
Executive  Order  12898 — ^Environmental 
Justice,  Executive  Order  13132— 
Federalism.  Executive  Order  13175 — 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  Unfunded 
Mandates  Reform  Act.  Overall,  we 
foimd  that  the  rule,  as  proposed,  was 
not  subject  to  these  Orders  and/or  Acts 
due  to  the  economic  threshold  or,  no 
inipacts  were  identified,  or  both. 

"The  January  19.  2001  Economic 
Assessment  provides  detailed 
information  on  the  analytical 
methodology,  data,  and  limitations 
associated  with  our  cost  analysis.  This 
document  also  presents  a  detailed 
review  of  how  we  analyzed  each 
relevant  Executive  Order  and  Act.  This 
document  is  available  in  the  docket 
established  for  the  proposed  action. 

In  addition  to  the  Economic 
Assessment,  we  conducted  a  Regulatory 
FlexibiUty  Screening  Analysis  (RFSA) 
in  support  of  the  February  13.  2001 
proposed  rule.  This  analysis,  entitied: 
Regulatory  Flexibility  Screening 
Analysis  for  the  Proposed 
Concentration-Based  Listing  of 


Wastewaters  and  Non-wastewaters  frtim 
the  Production  of  Paints  and  Coatings, 
January  19,  2001,  was  prepared  in 
response  to  requirements  established 
under  to  Regulatory  Flexibility  Act 
(RFA),  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA).  5  U.S.C. 
601  et.seq.  Findings  from  this  analysis 
indicated  that  the  rule,  as  proposed, 
would  not  have  resulted  in  significant 
economic  impacts  on  a  substantial 
number  of  small  business  paint 
manufacturers  potentially  subject  to  the 
rule's  requirements.  The  RFSA 
document  is  available  in  the  docket 
established  for  the  proposed  action. 

C.  What  Substantive  Comments  Were 
Received  on  the  Cost/Economic  Aspects 
of  the  Proposed  Listing  for  Paint 
Production  Wastes? 

We  received  44  comments  in  total, 
including  two  comments  received  after 
the  close  of  the  comment  period.  Of  the 
total  44  comments,  20  included  some 
reference  to  the  Economic  Assessment. 
Regulatory  Flexibility  Screening 
Analysis  (RFSA).  and/or  cost  and 
economic  issues  in  general.  Fifteen  of 
these  comments  were  from  industry  and 
five  were  from  trade  associations.  "The 
comments  can  be  consolidated  into  nine 
substantive  issues.  These  are:  (1) 
Expansion  of  40  CFR  part  261— 
appendix  VHI.  (2)  addition  of  chemicals 
as  UHCs.  (3)  addition  of  chemicals  to 
F039.  (4)  analytical  issues.  (5)  cost 
impacts  on  remediation  wastes,  (6) 
potential  for  indirect  cost  impacts 
occurring  to  raw  material  suppliers,  (7) 
implementation  concerns,  (8)  scope 
concerns,  and,  (9)  baseline  requirements 
may  impact  the  need  for  a  final  rule. 

As  described  in  section  IV,  our  final 
determination  not  to  list  any  of  the 
targeted  paint  production  wastes  was 
based  on  considerations  other  than  cost/ 
economic  issues  presented  by 
commenters.  Therefore,  none  of  the 
public  comments  on  the  above 
substantive  economic  issues,  or  any 
specific  economic  comment,  impacted 
our  final  no-list  determination.  As  such, 
we  have  not  prepared  specific  responses 
to  these  comments.  However,  we 
recognize  and  acknowledge  the  key 
economic  issues  and  concerns  raised  by 
commenters.  These  issues  are 
summarized  in  our  response-to- 
comments  document.  This  document, 
entitied:  Public  Comment  Summary  and 
Response  Document  addressing 
Economic  Issues  Associated  With  the 
Proposed  Listing  for  Paint  Production 
Wastes,  in  support  of  the  Paint 
Production  Wastes  Final  Determination, 
is  available  in  the  docket  established  for 
today's  final  determination. 
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D.  What  Are  the  Potential  Costs  and 
Benefits  of  Today's  Final 
Determination? 

The  value  of  any  regulatory  action  is 
traditionally  measured  by  the  net 
change  in  social  welfare  that  it 
generates.  All  other  factors  being  equal, 
a  rule  that  generates  positive  net  welfare 
would  be  advantageous  to  society,  while 
a  rule  that  resiUts  in  negative  net 
welfare  to  society  should  be  avoided. 

Today's  final  determination  is 
expected  to  generally  impose  no  costs 
on  industry.  Thus,  aside  from  the 
negligible  bxirden  of  reading  and 
understanding  the  relevant  section  of 
the  Federal  Register,  the  incremental 
burden  to  industry  is  expected  to  be 
zero.  Benefits  to  hiunan  health  and  the 
environment  potentially  associated  with 
today's  final  determination  will 
generally  be  equivalent  to  baseline 
conditions. 

E.  What  Consideration  Was  Given  to 
Small  Entities  Under  the  Regulatory 
Flexibility  Act  (UFA),  as  Amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  5  U.S.C.  601  et.  seq.? 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedures 
Act  or  any  other  statute,  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
govenunental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of 
today's  final  determination  on  small 
entities,  a  small  entity  is  defined  either 
by  the  number  of  employees  or  by  the 
annual  dollar  amount  of  sales/revenues. 
The  level  at  which  an  entity  is 
considered  small  is  determined  for  each 
NAICS  code  by  the  Small  Business 
Administration  (SBA). 

The  Agency  has  examined  the 
potential  effects  today's  final 
determination  may  have  on  small 
entities,  as  required  by  the  RFA/ 
SBREFA.  We  have  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is 
evidenced  by  the  fact  that  today's  no-Ust 
action  will  result  in  zero  to  negligible 
incremental  cost  impacts.  The  only 
potential  impact  associated  with  this 
action  may  be  the  binden  associated 
with  reading  and  understanding  the 
final  determination.  After  considering 
the  economic  impacts  of  today's  final 
determination  on  small  entities,  I  certify 


that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

F.  Was  the  Unfunded  Mandates  Reform 
Act  Considered  in  This  Final 
Determination  ? 

Executive  Order  12875,  "Enhancing 
the  Intergovernmental  Partnership" 
(October  26,  1993),  called  on  federal 
agencies  to  provide  a  statement 
supporting  the  need  to  issue  any 
regulation  containing  an  unfunded 
federal  mandate  and  describing  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments.  Signed  into  law  on  March 
22,  1995.  the  Unfunded  Mandates 
Reform  Act  (UMRA)  supersedes 
Executive  Order  12875,  reiterating  the 
previously  established  directives  while 
also  imposing  additional  requirements 
for  federal  agencies  issuing  any 
regulation  containing  an  unfunded 
mandate. 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,' 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  single  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  the 
Agency  must  develop  a  small 
government  agency  plan,  as  required 
imder  section  203  of  UMRA.  This  plan 
must  provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 


proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

To(fey's  final  determination  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  UMRA.  Today's  final 
determination  will  not  result  in  $100 
million  or  more  in  incremental 
expenditures.  The  aggregate  annualized 
incremental  social  costs  for  today's  final 
determination  are  projected  to  be  near 
zero.  Furthermore,  today's  final 
determination  is  not  subject  to  the 
requirements  of  section  203  of  UMRA. 
Section  203  requires  agencies  to  develop 
a  small  govenunent  Agency  plan  before 
establishing  any  regulatory 
requirements  that  may  significantly  or 
imiquely  affect  small  governments, 
including  tribal  govenunents.  We  have 
determined  that  this  final  determination 
will  not  significantly  or  imiquely  affect 
small  governments. 

G.  Were  Equity  Issues  and  Children's 
Health  Considered  in  This  Final 
Determination? 

By  applicable  executive  order,  we  are 
required  to  consider  the  impacts  of 
today's  rule  with  regard  to 
enviroiunental  justice  and  children's 
health. 

1.  Executive  Order  13045:  "Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks" 

"Protection  of  Children  from 
Environmantal  Health  Risks  and  Safety 
Risks  "  (62  FR  19885,  April  23. 1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effiects  of 
the  planned  nde  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  Today's  final 
determination  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant,  as  defined  in 
Executive  Order  12866. 

2.  Executive  Order  12898: 
Environmental  Justice 

Executive  Order  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Population"  (February  11, 
1994),  is  designed  to  address  the 
environmental  and  human  health 
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conditions  of  minority  and  low-income 
populations.  EPA  is  committed  to 
addressing  environmental  justice 
concerns  and  has  assiuned  a  leadership 
role  in  enviroiunental  justice  initiatives 
to  enhance  environmental  quality  for  all 
citizens  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  income,  or 
net  worth  bears  disproportionately  high 
and  adverse  hiunan  health  and 
environmental  impacts  as  a  result  of 
EPA's  poUcies,  programs,  and  activities. 
In  response  to  Executive  Order  12898, 
and  to  concerns  voiced  by  many  groups 
outside  the  Agency,  EPA's  Office  of 
Solid  Waste  and  Emergency  Response 
(OSWER)  formed  an  Environmental 
Justice  Task  Force  to  analyze  the  array 
of  environmental  justice  issues  specific 
to  waste  programs  and  to  develop  an 
overall  strategy  to  identify  and  address 
these  issues  (OSWER  Directive  No. 
9200.3-17).  We  have  no  data  indicating 
that  today's  final  determination  would 
result  in  disproportionately  negative 
impacts  on  minority  or  low  income 
communities. 

H.  What  Consideration  Was  Given  to 
Tribal  Governments? 

jExecutive Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

Today's  final  determination  does  not 
have  tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  the  Order.  Today's  final 
determination  will  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments,  nor  impose 
substantial  direct  compliance  costs  on 
them. 


/.  Were  Federalism  Implications 
Considered  in  Today's  Final 
Determination? 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Today's  final  determination  does  not 
have  federalism  implications.  It  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in  the 
Order.  Thus,  Executive  Order  13132 
does  not  apply  to  this  final 
determination. 

/.  Were  Energy  Impacts  Considered? 

Executive  Order  13211.  "Actions 
Concerning  Regulations  That  Affect 
Enei^  Supply,  Distribution,  or  Use" 
(May  18,  2001),  addresses  the  need  for 
regulatory  actions  to  more  fully  consider 
the  potential  energy  impacts  of  the 
proposed  rule  and  resulting  actions. 
Under  the  Order,  agencies  are  required 
to  prepare  a  Statement  of  Energy  Effects 
when  a  regulatory  action  may  have 
significant  adverse  effects  on  energy 
supply,  distribution,  or  use,  including 
impacts  on  price  and  foreign  supplies. 
Additionally,  the  requirements  obligate 
agencies  to  consider  reasonable 
alternatives  to  regulatory  actions  with 
adverse  affects  and  the  impacts  the 
alternatives  might  have  upon  energy 


ipply,  distribution,  or  use. 
■Toaay's  fii 


fay's  final  determination  is  not 
likely  to  have  any  significant  adverse 
impact  on  factors  affecting  energy 
supply.  We  believe  that  Executive  Order 
13211  is  not  relevant  to  this  action. 

VI.  Paperwork  Reduction  Act 

This  final  determination  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Because  there  are 
no  paperwork  requirements  as  part  of 


this  final  determination,  we  are  not 
required  to  prepare  an  Information 
Collection  Request  (ICR)  in  support  of 
today's  action. 

Vn.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  final  determination  does  not 
involve  technical  standards;  thus,  the 
requirements  of  section  12  (d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

Vm.  The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.,  as  Added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996) 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  submitted  a 
report  containing  this  determination, 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
"major  rule"  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

Dated:  March  28,  2002. 
Christine  Todd  Whitman, 
Administrator. 
[FR  Doc.  02-8153  Filed  4-3-P2;  8:45  am] 
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RULES  GOING  INTO 
EFFECT  APRIL  4.  2002 

AQRICULTURE 
DEPARTMENT 
Agricultunil  Marketing 
Service 

Raisins  produced  from  grapes 

grown  in — 

Califomia;  published  4-3-02 
DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Commercial  items — 

Solicitation/contract/order 
(SF  1449):  published  3- 
20-02 
Contract  action  and 

contracting  action; 

definitions:  published  3- 

20-02 
Helium  acquisition: 

published  3-20-02 
HUBZone  Program 

applicability:  published  3- 

20-02 
Labor  clauses:  application; 

published  3-20-02 
Procurement  integrity 

rewrite;  published  3-20-02 
Sealed  bid  and  negotiated 

procurements;  definitions; 

published  3-20-02 
Technical  amendments; 

published  3-20-02 

FEDERAL  HOUSING 
FINANCE  BOARD 

Practice  and  procedure: 
Administrative  enforcement 
activities:  hearings  on 
record:  published  3-5-02 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Commercial  items — 

Solicitation/contract/order 
(SF  1449);  published  3- 
20-02 
Contract  action  and 

contracting  action; 

definitions;  published  3- 

20-02 
Helium  acquisition; 

published  3-20-02 
HUBZone  Program 

applicability;  published  3- 

20-02 
Labor  clauses:  application: 

published  3-20-02 
Procurement  integrity 

rewrite;  published  3-20-02 


Sealed  bid  and  negotiated 
procurements;  definitions; - 
published  3-20-02 

Technical  anf)endnf)ents; 
published  3-20-02 

UBRARY  OF  CONGRESS 

Disclosure  or  production  of 
records  or  information; 
published  4-4-02 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Commercial  items — 
Solicitation/contract/order 
(SF  1449);  published  3- 
20-02 
Contract  action  and 
contracting  action; 
definitions;  published  3- 
20-02 
Helium  acquisition; 

published  3-20-02 
HUBZone  Program 
applicability;  published  3- 
20-02 
Labor  clauses;  application; 

published  3-20-02 
Procurement  integrity 

rewrite;  published  3-20-02 
Sealed  bid  and  negotiated 
procurements;  definitions; 
published  3-20-02 
Technical  amendments: 
published  3-20-02 

POSTAL  SERVICE 

Organization,  functions,  and 
authority  delegations: 
Inspector  General:  published 
4-4-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Eurocopter  France; 
published  3-20-02 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportation — 
Cargo  tank  motor 
vehicles;  construction 
and  maintenance 
requirements;  correction; 
published  2-1-02 

VETERANS  AFFAIRS 
DEPARTMENT 

RULES  GOING  INTO 
EFFECT  APRIL  4,  2002 

Organization,  functions,  and 
authority  delegations: 
Board  of  Veterans 
Appeals — 


Management  and 
Administration,  Director 
published  4-4-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Olives  grown  in — 
Califomia;  comments  due  by 
4-8-02;  published  2-6-02 
[FR  02-02847] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Cervlds;  chronic  wasting 
disease:  indemnity 
payments;  comments  due 
by  4-9-02;  published  2-8-02 
[FR  02-03081] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Pacific  salmonid  ESUs; 
delisting;  comments  due 
by  4-12-02;  published 
2-11-02  [FR  02-03271] 
Fishery  conservation  and 
management: 

Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

Gulf  of  Mexico  shrimp; 
comments  due  by  4-11- 
02;  published  2-25-02 
[FR  02-04451] 
Magnuson-Stevens  Act 
■   provisions — 
Domestic  fisheries: 
exempted  fishing  permit 
applications;  comments 
due  by  4-10-02; 
published  3-26-02  [FR 
02-07133] 
DEFENSE  DEPARTMENT 
Civllian  health  and  medical 
program  of  the  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Prime  Remote  program 
for  active  duty  family 
members:  comments 
due  by  4-8-02; 
published  2-6-02  [FR 
02-02676] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Caribbean  basin  country 
end  products:  comments 
due  by  4-9-02;  published 
2-8-02  [FR  02-02917] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 


Lake  Michigan,  Stieboygan 
County,  Wl;  Wisconsin  Air 
National  Guard  live  fire 
exercise  area;  comments 
due  by  4-10-02;  published 
3-11-02  [FR  02-056551 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Indiana;  comments  due  by 

4-8-02;  published  3-8-02 

[FR  02-05598] 
Indiana;  correction; 

comments  due  by  4-8-02; 

published  3-15-02  [FR 

C2-05598] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States: 

Califomia:  comments  due  by 
4-8-02;  published  3-8-02 
[FR  02-05601] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Clean  Water  Act: 
Recognition  Awards 
Program:  comments  due 
by  4-9-02;  published  2-8- 
02  [FR  02-03096] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Water  Act: 
Recognition  Awards 
Program;  comments  due 
by  4-9-02;  published  2-8-  • 
02  [FR  02-03097] 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  4-12-02;  published 
2-26-02  [FR  02-04530] 
State  underground  storage 
tank  program  approvals — 
Nebraska:  comments  due 
by  4-8-02;  published  3- 
7-02  [FR  02-05452] 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Methyl  parathion  and  ethyl 
parathion;  comments  due 
by  4-8-02;  published  2-6-  . 
02  [FR  02-02513] 
Oxadixyl;  comments  due  by 
4-8-02;  published  2-6-02 
[FR  02-02512] 
Toxic  substances: 
Significant,  new  uses — 
PerfluoroalkyI  sulfonates: 
comments  due  by  4-10- 
02;  published  3-11-02 
[FR  02-05747] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  supply: 
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National  primary  drinking 
water  regulations — 
Public  water  systems; 
unregulated  contamiriant 
monitoring;  reporting 
date  establisriment; 
comments  due  l>y  4-11- 
02;  published  3-12-02 
[FR  02-06016] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  suppty: 
National  primary  drinking 
water  regulations — 
Public  water  systems; 
unregulated  contaminant 
monitoring;  reporting 
date  estat)lishment; 
comments  due  by  4-11- 
02;  published  3-12-02 
(FR  02-06017] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servees; 
Federal-State  Joint  Board 
on  Universal  Service- 
Carrier  contributions  to 
universal  service  fund 
and  manner  in  which 
costs  are  recovered 
from  customers; 
comments  due  by  4-12- 
02;  published  3-13-02 
(FR  02-06029] 
Non-rural  high-cost 
support  mechanism; 
comprehensive  review; 
comments  due  by  4-10- 
02;  published  3-11-02 
(FR  02-05675] 
Non-rural  high-cost 
support  mechanism; 
comprehensive  review; 
comments  due  by  4-10- 
02;  published  3-11-02 
(FR  02-05676] 
Incumbent  kx:al  exchange 
carriers- 
Accounting  and  ARMIS 
reporting  requirements; 
comprehensive  review; 
2000  biennial  regulatory 
review  (Phase  2); 
comments  due  by  4-a- 
02;  published  2-6-02 
(FR  02-01213] 
Digital  tetevismn  statk)ns;  table 
of  assignments: 
Illinois;  comments  due  by  4- 
8-02;  published  3-1-02 
(FR  02-04883] 
Ohio;  comments  due  by  4- 
8-02;  published  2-27-02 
(FR  02-04578] 
PractKe  and  procedure: 
Tmthful  statements; 
comments  due  by  4-8-02; 
published  3-8-02  (FR  02- 
05382] 
Radio  stations;  table  of 
assignments: 


North  Carolina;  comments 
due  by  4-8-02;  published 
3-11-02  (FR  02-05710] 
Tennessee  and  Mississippi; 
comments  due  by  4-8-02; 
published  3-27-02  (FR  02- 
07190] 
FEDERAL  HOUSINQ 
RNANCE  BOARD 
Federal  home  k>an  t>ank 
system: 

ConsoikJated  obllgatk>ns; 
non-mortgage  assets; 
definitkjn;  comments  due 
by  4-8-02;  published  3-7- 
02  (FR  02-05459] 
Finance  Offwe  Board  of 
Directors;  minimum  number 
of  meetings;  comments  due 
by  4-8-02;  published  3-7-02 
(FR  02-05469] 

FEDERAL  RESERVE 
SYSTEM 

Home  mortgage  disctosure 

(Regulatkxi  C): 

Miscellar>eous  amendments; 
comments  due  by  4-12- 
02;  published  2-15-02  (FR 
02-03322] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitk)n  Regulatk)n 

(FAR): 

Caribbean  basin  country 
end  products;  comments 
due  by  4-9-02;  published 
2-8-02  [FR  02-02917] 

INTERIOR  DEPARTMENT 
Surface  Mining  Raclamstlon 
and  Enforcwnent  Office 
Permanent  program  and 

atMndoned  mine  land 

reclamatk>n  plan 

submissions: 

West  Virginia;  comments 
due  by  4-9-02;  published 
3-25-02  (FR  02-07088] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisitkxi  Regulation 

(FAR): 

Caribbean  basin  country 
end  products;  comments 
due  by  4-9-02;  published 
2-8-02  (FR  02-02917] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Natk>nal  Historical  Publk:atk>ns 
ar)d  Records  Commisskxi; 
grant  regulattons;  plain 
lariguage  usage;  comments 
due  by  4-8-02;  published  2- 
6-02  [FR  02-02758] 

NUCLEAR  REGULATORY 
COMMISSION 

Radk>active  wastes;  high-level; 
disposal  in  geotogk: 
repositories: 
Yucca  Mountain,  NV— 


Unlikely  features,  events, 
and  processes; 
probability 
specifk:atk>ns; 
comments  due  by  4-10- 
02;  published  1-25-02 
(FR  02-01891] 
POSTAL  SERVICE 
DomestK  Mail  Manual: 
Postal  zones;  determinatton 
method;  clarificatk>n; 
comments  due  by  4-8-02; 
published  3-7-02  (FR  02- 
05486] 

SMALL  BUSINESS 
ADMINISTRATION 

Hearings  and  Appeals  Offfce 
proceedings: 
Ftovision  and  clarifKatkxi; 

comments  due  by  4-11- 

02;  published  3-12-02  [FR 

02-05613] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 

4-12-02;  published  2-26- 

02  (FR  02-04506] 
Eurocopter  France; 

comments  due  by  4-8-02; 

published  2-6-02  (FR  02- 

02426] 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Eurocopter  France; 
comments  due  by  4-12- 
02;  published  2-11-02  [FR 
02-02424] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Turbomeca  S.A.;  comments 
due  by  4-12-02;  published 
2-11-02  [FR  02-03160] 
Ainworthiness  standards: 
Special  conditions — 
Eclipse  Aviatkm  Corp. 
Model  500  airplane; 
comments  due  by  4-10- 
02;  published  3-11-02 
(FR  02-05811] 
Edipse  Aviatk>n  Corp. 
Model  500  airplane; 
comments  due  by  4-12- 
02;  published  3-13-02 
[FR  02-05808] 
Extra  Flugzeugtwu  GmbH 
Model  EA-400  airplane; 
comments  due  by  4-11- 
02;  published  3-12-02 
[FR  02-05810] 
Fairchiki  Domier  GmbH 
Model  728-100  airplane; 


comments  due  by  4-11- 
02;  published  2-25-02 
(FR  02-04411] 
Class  D  and  Class  E2 
airspace;  comments  due  by 
4-11-02;  published  3-12-02 
(FR  02-05877] 
Class  E  airspace;  comments 
due  by  4-8-02;  published  2- 
21-02  (FR  02-04199] 
Jet  routes;  comments  due  by 
4-12-02;  pubHshed  2-26-02 
(FR  02-03127] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Fuel  economy  standards: 
Alternative  fuel  vehicles; 
automotive  fuel  economy 
manufacturing  incentives; 
comments  due  by  4-10- 
02;  published  3-11-02  (FR 
02-05790] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportation — 
Intermodal  portable  tanks 
on  transport  vehicles; 
unk)ading;  comments 
due  by  4-8-02; 
published  2-22-02  (FR 
02-04284] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Ak»hol;  vitKultural  area 
designations: 
Yadkin  Valley,  NC; 
comments  due  by  4-8-02; 
published  2-7-02  (FR  02- 
02956] 
TREASURY  DEPARTMENT 
Customs  Service 
Artfcles  condittonally  free, 
subject  to  a  reduced  rate, 
etc.: 

Prototypes  used  solely  for 
product  developnrtent, 
testing,  evaluatkxi,  or 
quality  control  purposes; 
comments  due  by  4-8-02; 
published  3-8-02  (FR  02- 
05557] 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Offica 

Sancttons  regulatkxis,  etc.: 
Sierra  Leone  and  Liberia; 
rough  diamonds  Si  nctkws 
regulatkxis;  comments 
due  by  4-8-02;  published 
2-6-02  [FR  02-02763] 

LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
pubic  bills  from  the  current 
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Proposed  collection;  comment  request,  16407-16408 
Meetings: 
National  Cancer  Institute,  16408-16409 
National  Center  for  Complementary  and  Alternative 

Medicine,  16409 
National  Heart,  Lung,  and  Blood  Institute,  16409-16411 
National  Institute  of  Child  Health  and  Human 

Development,  16412-16413 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  16414 
National  Institute  of  Environmental  Health  Sciences, 

16413 
National  Institute  of  General  Medical  Sciences,  16412 
National  Institute  of  Mental  Health,  16413 
National  Institute  of  Neinological  Disorders  and  Stroke, 

16413-16414 
National  Institute  on  Alcohol  Abuse  and  AlcohoUsm, 

16411-16412 
Scientific  Review  Center.  16414-16415 

l^atlonal  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Pollock.  16325-16326 
West  Coast  States  and  Western  Pacific  fisheries— 
Hawaii-based  pelagic  longline  restrictions,  16323- 

16325 
Pacific  mackerel,  16322-16323 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean.  Gulf  of  Mexico,  and  South  Atlantic  fisheries- 
Gulf  of  Mexico  shrimp.  16359-16362 
Northeastern  United  States  fisheries — 
Atlantic  hagfish.  16362-16363 
NOTICES 

Enviroimiental  statements;  availability,  etc.: 
Incidental  take  permits — 
Hawaii;  State  waters;  sea  turtles,  16367-16368 
Meetings: 
New  England  Fishery  Management  Council,  16368-16369 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  16454-16455 
Submission  for  OMB  review;  comment  request,  16455- 
16456 
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Meetings: 
Geosciences  Advisory  Committee,  16456-16457 

Nuclear  Regulatory  Commission 

RULES 

Radiation  protection  standards: 

Skin  dose  limit;  revision,  16298-16304 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request.  16457 
Environmental  statements;  availability,  etc.: 

AmerGen  Energy  Co.,  LLC.  16459-16467 
Reports  and  guidance  dociiments;  availability,  etc.: 

Materials  licenses,  consolidated  guidance — 
Medical  use  licenses;  program-specific  guidance, 
16467-16468 

Yucca  Moimtain  Review  Plan;  correction,  16490 
Applications,  hearings,  determinations,  etc.: 

J.L.  Shepherd  &  Associates,  16457-16459 

Occupational  Safety  and  Healtti  Administration 

NOTICES 

Agency  infonnation  collection  activities: 
Proposed  collection;  comlnent  request,  16452-16454 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration   - 
See  National  Institutes  of  Health 
NOTICES 
Meetings: 
National  Toxicology  Program- 
In  vitro  endocrine  disruptor  screening  methods;  current 
validation  status;  expert  panel,  16415-16416 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Pipeline  safety: 
Producer-operated  Outer  Continental  Shelf  natural  gas 
and  hazardous  liquid  pipelines  crossing  directly  into 
State  waters,  16355-16358 

Rural  Utiitties  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Golden  Valley  Electric  Association,  Inc..  16365-16366 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  16468 
Investment  Company  Act  of  1940: 
Deregistration  applications — 

Amivest/NFB  Funds  Trust  et  al.,  16468-16470 
Exemption  applications — 
Equitable  Life  Assurance  Society  of  the  United  States  et 
al.,  16470-16475 
Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  16476-16481 
Chicago  Stock  Exchange,  Inc.,  16481-16482 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Ohio,  Kentucky,  and  West  Virginia,  16483 


Meetings:  district  and  regional  advisory  coimcils: 

Wisconsin,  16483 
Applications,  hearings,  determinations,  etc.: 

Appraisal  Forum,  16482 

Meridian  Venture  Partners  n,  L.P.,  16482-16483 

State  Department 

NOTICES 

Foreign  Service  posts;  designation  for  special  fee  payment 
procedures,  16483-16484 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Oklahoma,  16341-16343 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Riverton,  WY;  Water  Treatment  Plant,  16435-16437 

Trade  Representative.  Office  of  United  States 

NOTICES 
Meetings: 
Industry  Sector  Advisory  Committees — 
Small  and  Minority  Business,  16484 
Steel  products;  Trade  Act  exclusions,  16484-16486 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Research  and  Specid  Programs  Administration 

Treasury  Department 

See  Foreign  Assets  Control  Office 
See  Internal  Revenue  Service 

NOTICES 

Boycotts,  international: 

Countries  requiring  cooperation;  list,  16488 
Information  sharing  practices  among  financial  institutions 
and  their  affiliates;  study;  comment  request,  16488 

Veterans  Affairs  Department 

RULES 

Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice —  . 

Death  benefits  claim  by  survivor,  16309-16317 


Separate  Parts  In  This  Issue 

Part  II 

Ulterior  Department,  Fish  and  Wildlife  Service,  16491- 
16579 

Part  ill 

Enviroiunental  Protection  Agency,  16581-16611 

t 

PartiV 

Environmental  Protection  Agency.  16613-16626 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  tt>e  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Parts  400, 401,  403, 405, 406, 
409,  414,  415, 416, 422,  425,  430, 433, 
435,  437, 441 ,  443, 445,  446, 447, 450, 
451,  454,  455, 456,  and  458 

Crop  Insurance  Regulations,  Removal 
of  MisceManeous  Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACnON:  Final  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  is  removing  various 
outdated  provisions  in  7  CFR  chapter  IV 
that  are  no  longer  required  in  the 
administration  of  the  Federal  crop 
insurance  program. 
EFFECTIVE  DATE:  May  6.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Narber,  Insurance  Management 
Specialist,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  6501  Beacon  Drive,  Stop 
0812,  Room  421,  Kansas  City,  MO, 
64133-4676,  telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
exempt  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 

Paperwork  Reduction  Act  of  1995 

This  rule  does  not  contain 
information  collection  requirements  that 
would  require  approval  by  OMB  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  chapter  35). 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 


actions  on  State,  local,  and  tribal 
govenmients  or  the  private  sector.  This 
rule  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
n  of  the  UMRA)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Executive  Order  13132 

The  rule  will  not  have  a  substantial 
direct  effect  on  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments. 
Therefore,  consultation  with  the  states 
is  not  required. 

Regulatery  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities.  No 
additional  work  is  required  as  a  result 
of  this  action  on  the  part  of  either  the 
insured  or  the  insurance  companies. 
Additionally,  the  regulation  does  not 
require  any  action  on  the  part  of  small 
entities  than  is  required  on  the  part  of 
large  entities.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  or  7  CFR 


400.169,  as  applicable,  must  be 
exhausted  before  any  action  for  judicial 
review  of  any  determination  or  action 
by  FCIC  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Enviroiimental 
Impact  Statement  is  needed. 

Background 

FCIC  has  reviewed  its  regulations 
published  at  7  CFR  chapter  IV  and 
determined  that  the  provisions  for  the 
late  planting  agreement  option, 
published  at  7  CFR  part  400,  subpart  A 
are  no  longer  applicable  because  the 
crops  for  which  this  option  was 
available  are  now  all  covered  under  7 
CFR  part  457  and  the  late  planting 
provisions  are  incorporated  into  the 
policy.  The  administrative  provisions 
relating  to  individual  yield  coverage 
plans,  published  at  7  CFR  part  400, 
subpart  B  are  no  longer  necessary 
because  FCIC  utilizes  the  actual 
production  history  of  producers  to 
determine  guarantees  and  those 
provisions  are  published  at  7  CFR  part 
400,  subpart  G.  Further,  the  provisions 
relating  to  applications,  published  at  7 
CFR  part  400,  subpart  D,  are  best  placed 
in  procediues  to  allow  the  maximima 
flexibility  for  private  insurance 
companies.  The  administrative 
provisions  relating  to  the  1988  disaster 
program  published  at  7  CFR  part  400, 
subpart  N,  are  no  longer  applicable. 
Section  400.656  at  7  CFR  part  400. 
subpart  T,  is  no  longer  applicable   ^ 
because  these  prevented  planting 
provisions  are  included  in  7  CFR  part 
457.  Additionally,  §400.657  at  7  CFR 
part  400,  subpart  T,  is  not  applicable 
because  it  was  effective  for  the  1995- 
1997  crop  years.  FCIC  is  also  removing 
crop  insurance  contract  provisions  in  7 
CFR  part  401  because  insurance  for 
those  crops  are  now  available  under  the 
crop  insurance  contract  provisions 
published  at  7  CFR  part  457. 

Since  the  purpose  of  this  rule  is 
simply  to  remove  those  provisions  that 
are  no  longer  necessary  in  the 
administration  of  the  Federal  crop 
insurance  program,  this  rule  is 
considered  a  rule  of  agency  practice  or 
procedure.  Therefore,  under  section 
553(b)  of  the  Administrative  Procedures 
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Act,  this  rule  does  not  need  to  be 
published  for  notice  and  comment. 

List  of  Subiects  in  7  CFR  Puts  400,  401, 
403,  405,  406,  409.  414, 415, 41S,  422, 
425,  430, 433,  435,  437,  441,  443,  445, 
440, 447,  450, 451, 454,  455. 456.  and 
458     . 

Crop  Insurance. 

Final  Rule 

Accordingly,  under  the  authority  of  7 
U.S.C.  1506  (1).  1506{p),  the  Federal 
Crop  Insurance  Corporation  hereby 
amends  7  CFR  chapter  IV  as  follows: 

PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

Subparts  A,  B,  D,  and  N— {Ramoved 
andReaarvad] 

2.  In  part  400,  remove  and  reserve 
Subparts  A,  B,  D.  and  N. 

Subpart  T—(Ainandad] 

3.  In  part  400.  remove  and  reserve 
§§400.656  and  400.657. 

PART  401— [Ramovad  and  Raaarvad] 

4.  Part  401  is  removed  and  reserved. 
PART  403— {Ramovad  and  Raaarvad] 

5.  Part  403  is  removed  and  reserved. 
PART  405— [Ramovad  and  Raaarvad] 

6.  Part  405  is  removed  and  reserved. 
PART  406— {Ramovad  and  Raaarvad] 

7.  Part  406  is  removed  and  reserved. 
PART  409— [Ramovad  and  Raaarvad] 

8.  Part  409  is  removed  and  reserved. 
PART  414— [Ramovad  and  Raaarvad] 

9.  Part  414  is  removed  and  reserved. 
PART  415— [Ramovad  and  Raaarvad] 

10.  Part  415  is  removed  and  reserved. 
PART  416— [Ramovad  and  Raaarvad] 

11.  Part  416  is  removed  and  reserved. 
PART  422— [Ramovad  and  Raaarvad] 

12.  Part  422  is  removed  and  reserved. 
PART  425— [Ramoved  and  Raaarvad] 

13.  Part  425  is  removed  and  reserved. 


PART  43&-[RMnov«d  and  Raaarvad] 

14.  Part  430  is  removed  and  reserved. 
PART  433— [Ramovad  and  Raaarvad] 

15.  Part  433  is  removed  and  reserved. 
PART  435    [Ramovad  and  Raaarvad] 

16.  Part  435  is  removed  and  reserved. 
PART  437— [Ramovad  and  Raaarvad] 

17.  Part  437  is  removed  and  reserved. 
PART  441— [Ramovad  and  Raaarvad] 

18.  Part  441  is  removed  and  reserved. 
PART  443— [Ramovad  and  Raaarvad] 

19.  Part  443  is  removed  and  reserved. 
PART  445— [Ramovad  and  Raaarvad] 

20.  Part  445  is  removed  and  reserved. 
PART  446— [Ramovad  and  Raaarvad] 

21.  Part  446  is  removed  and  reserved. 
PART  447— {Ramovad  and  Raaarvad] 

22.  Part  447  is  removed  and  reserved. 
PART  450— [Ramovad  and  Raaarvad] 

23.  Part  450  is  removed  and  reserved. 
PART  451— [Ramovad  and  Raaarvad] 

24.  Part  451  is  removed  and  reserved. 
PART  454— [Ramovad  and  Raaarvad] 

25.  Part  454  is  removed  and  reserved. 
PART  455— [Ramovad  and  Raaarvad] 

26.  Part  455  is  removed  and  reserved. 
PART  456— [Ramovad  and  Raaarvad] 

27.  Part  456  is  removed  and  reserved. 
PART  458— [Ramovad  and  Raaarvad] 

28.  Part  458  is  removed  and  reserved. 

Signed  in  Washington.  DC,  on  March  14. 
2002. 

Ross  |.  Davidson,  Jr., 
Manager.  Federal  Crop  Insurance 
Corporation. 
IFR  Doc.  02-6887  Filed  4-4-02;  8:45  am] 

BILUNG  COOE  3410-0«-P 


DEPARTMENT  OF  AGRICULTURE 
AgricuHural  Markating  Sarvica 

7  CFR  Parts  916  and  917 
[Doclwt  No.  FV02-016-1  IFR] 

Nactarinaa  and  Paachas  Grown  in 
California;  Ravlalon  of  Handling 
Raquiramanta  for  Fraah  Nactarinaa 
andPaachaa. 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Interim  final  rule  with  request 

for  comments. 

summary:  This  rule  revises  the  handling 
requirements  for  California  nectarines 
and  peaches  by  modifying  the  grade, 
size,  matxuity,  container,  container 
marking,  and  pack  requirements  for 
fresh  shipments  of  these  fruits, 
beginning  with  2002  season  shipments. 
This  rule  also  continues  a  modification 
of  the  requirements  for  placement  of 
Federal-State  Inspection  Service  lot 
stamps  for  the  2002  season  only,  adds 
a  new  standard  container,  and 
establishes  weight-count  standards  for 
Peento  (donut)  variety  peaches.  The 
marketing  orders  regulate  the  handling 
of  nectarines  and  peaches  grown  in 
California  and  are  administered  locally 
by  the  Nectarine  Administrative  and 
Peach  Commodity  Committees 
(committees).  This  rule  enables  handlers 
to  continue  shipping  fresh  nectarines 
and  peaches  meeting  consiuner  needs  in 
the  interests  of  producers,  handlers,  and 
consumers  of  these  fruits. 
DATES:  Effective  April  6,  2002. 
Comments  received  by  Jime  4.  2002, 
will  be  considered  prior  to  issuance  of 
any  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue.  SW  STOP  0237, 
Washington.  DC  20250-0237;  Fax:  (202) 
720-8938.  or  E-mail: 
moab.docketcIerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  at  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.ams.  usda.gov/fv/moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Vawter.  Marketing  Specialist, 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
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suite  102B,  Fresno,  California,  93721; 
telephone  (559)  487-5901.  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  1400 
Independence  Avenue.  SW  STOP  0237. 
Washington.  DC  20250-0237;  telephone: 
(202)  720-2491;  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
Nos.  124  and  85,  and  Marketing  Order 
Nos.  916  and  917  (7  CFR  parts  916  and 
917)  regulating  the  handling  of 
nectarines  and  peaches  grown  in 
California,  respectively,  hereinafter 
referred  to  as  the  "orders."  The  orders 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agricultiue 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  1298.3,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations.br  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  USDA 
would  rule  in  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  iidiabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

Under  the  orders,  lot  stamping,  grade, 
size,  maturity,  container,  container 
marking,  and  pack  requirements  are 


established  for  fresh  shipments  of 
California  nectarines  and  peaches.  Such 
requirements  are  in  effect  on  a 
continuing  basis.  The  Nectarine 
Administrative  Committee  (NAC)  and 
the  Peach  Commodity  Committee  (PCC). 
which  are  responsible  for  local 
administration  of  the  orders,  met  on 
November  29,  2001,  and  imanimously 
recommended  that  these  handling 
requirements  be  revised  for  the  2002 
season,  which  begins  about  the  first  or 
second  week  of  April.  The  changes:  (1) 
Continue  the  lot  stamping  requirements 
which  were  in  effect  for  the  2000  and 
2001  seasons;  (2)  authorize  shipments  of 
"CA  Utility"  quality  fruit  to  continue 
diuing  the  2002  season;  (3)  establish 
weight-coimt  standards  for  the  Peento 
(donut)  variety  peaches;  (4)  require 
shippers'  names  and  addresses  on  all 
containers;  (5)  add  the  Euro  five-down 
returnable  plastic  container  as  a 
standard  container,  establish  a  net 
weight  for  the  container,  and  exempt  the 
container  irom.  the  "well-filled" 
requirement;  and  (6)  revise  varietal 
matiuity,  quality,  and  size  requirements 
to  reflect  changes  in  growing  and 
marketing  practices. 

The  committees  meet  prior  to  and 
during  each  season  to  review  the  rules 
and  regulations  effective  on  a 
continuing  basis  for  California 
nectarines  and  peaches  under  the 
orders.  Committee  meetings  are  open  to 
the  public  and  interested  persons  are 
encouraged  to  express  their  views  at 
these  meetings.  USDA  reviews 
committee  recommendations  and 
information,  as  well  as  information  from 
other  sources,  and  determines  whether 
modification,  suspension,  or 
termination  of  the  rules  and  regulations 
would  tend  to  effectuate  the  declared 
policy  of  the  Act. 

No  official  crop  estimate  was 
available  at  the  time  of  the  committees' 
meetings  because  the  nectarine  and 
peach  trees  were  dormant.  The 
committees  will  recommend  a  crop 
estimate  at  their  meetings  in  early 
spring.  However,  preliminary  estimates 
indicate  that  the  2002  crop  will  be 
similar  in  size  and  characteristics  to  the 
2001  crop,  which  totaled  21,924,566 
containers  of  nectarines  and  24,030,282 
containers  of  peaches. 

Lot  Stamping  Reqiurements 

Sections  916.55  and  917.45  of  the 
orders  require  inspection  and 
certification  of  nectarines  and  peaches, 
respectively,  handled  by  handlers. 
Sections  916.115  and  917.150  of  the 
nectarine  and  peach  orders'  rules  and 
regulations,  respectively,  require  that  all 
exposed  or  outside  containers  of 
nectarines  and  peaches,  and  at  least  75 


percent  of  the  total  containers  on  a 
pallet,  be  stamped  with  the  Federal- 
State  Inspection  Service  (inspection 
service)  lot  stamp  number  after 
inspection  and  before  shipment  to  show 
that  the  fruit  has  been  inspected.  These 
requirements  apply  except  for 
containers  that  are  loaded  directly  onto 
railway  cars,  exempted,  or  niailed 
directly  to  consimiers  in  consumer 
packages. 

Lot  stamp  nvunbers  are  assigned  to 
each  handler  by  the  inspection  service, 
and  are  used  to  identify  the  handler  and 
the  date  on  which  the  container  was 
packed.  The  lot  stamp  number  is  also 
used  by  the  inspection  service  to 
identify  and  locate  the  inspector's 
corresponding  working  papers  or  field 
notes.  Working  papers  are  the     , 
documents  each  inspector  completes 
while  performing  an  inspection  on  a  lot 
of  nectarines  or  peaches.  Information 
contained  in  the  working  papers 
supports  the  grade  levels  certified  to  by 
the  inspector  at  the  time  of  the 
inspection. 

The  lot  stamp  number  has  value  for 
the  industries,  as  well.  The  committees 
utilize  the  lot  stamp  number  and  date 
codes  to  trace  finit  in  the  container  back 
to  the  orchard  where  it  was  harvested. 
This  information  is  essential  in 
providing  quick  information  for  a  arisis 
management  program  instituted  by  the 
industries.  Without  the  lot  stamp 
information  on  each  container,  the 
"trace  back"  effort,  as  it  is  called,  would 
be  jeopardized. 

Over  the  last  few  years,  several  new 
containers  have  been  introduced  for  use 
by  nectarine  "and  peach  handlers.  These 
containers  are  retmnable  plastic 
containers  (RPCs).  Use  of  RPCs  may 
represent  substantial  savings  to  retailers 
for  storage  and  disposal,  as  well  as  for 
handlers  who  do  not  have  to  pay  for 
traditional,  single-use.  containers.  Fruit 
is  packed  in  the  containers  by  the 
handler,  delivered  to  the  retailer, 
emptied,  and  returned  to  a  central 
clearinghouse  for  cleaning  and 
redistribution  to  the  handler.  However, 
because  these  containers  are  designed 
for  reuse,  RPCs  do  not  support  markings 
that  are  permanently  affixed  to  the 
container.  All  markings  must  be  printed 
on  cards  that  slip  into  tabs  on  the  front 
or  sides  of  the  containers.  The  cards  are 
easily  inserted  and  removed,  and  further 
contribute  to  the  efficient  reuse  of  RPCs. 

"The  cards  are  a  concern  for  the 
inspection  service  and  the  industries 
because  of  thefr  unique  portability. 
There  is  some  concern  that  the  cards  on 
pallets  of  inspected  containers  could 
easily  be  moved  to  pallets  of 
uninspected  containers,  thus  permitting 
a  handler  to  avoid  inspection  on  a  lot 
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or  lots  of  nectarines  or  peaches.  This 
would  also  jeopardize  the  use  of  the  lot 
stamp  numbers  for  the  industries'  "trace 
back"  program. 

To  address  this  concern  for  the  2000 
and  2001  seasons,  the  committees 
recommended  that  pallets  of  inspected 
fruit  in  RPCs  be  identified  with  a  USDA- 
approved  pallet  tag  containing  the  lot 
stamp  number,  in  addition  to  the  lot 
stamp  number  printed  on  the  card  on 
the  container.  In  this  way,  noted  the 
committees,  an  audit  trail  would  be 
created,  confirming  that  the  lot  stamp 
number  on  each  container  on  the  pallet 
corresponds  to  the  lot  stamp  number  on 
the  pallet  tag. 

The  committees  and  the  inspection 
service  presented  their  concerns  to  the 
manufactiirers  of  these  types  of 
containers  prior  to  the  2000  season.  At 
that  time,  one  manufacturer  indicated  a 
willingness  to  address  the  problem  by 
offering  an  area  on  the  principal  display 
panel  where  the  container  markings 
would  adhere  to  the  container.  Another 
possible  improvement  discussed  was  for 
an  adhesive  for  the  current  style  of 
containers  which  would  securely  hold 
the  cards  with  the  lot  stamp  niunbers, 
yet  would  be  easy  for  the  clearinghouse 
to  remove  when  the  containers  are 
washed.  However,  the  changes  were  not 
in  effiect  for  the  2000  and  2001  seasons, 
but  were  anticipated  to  be  in  effect  for 
the  2002  season. 

In  a  meeting  of  the  Retiunable  Plastic 
Container  Task  Force  on  November  15, 
2001,  it  was  determined  that  given  the 
different  styles  and  configxirations  of 
RPCs  available,  having  a  standardized 
display  panel  or  a  satisfactory  adhesive 
for  placement  of  the  cards  may  not  be 
realistic. 

For  those  reasons,  the  task  force 
recommended  to  the  committees  that 
the  regulation  in  effect  for  the  2000  and 
2001  seasons  requiring  lot  stamp 
numbers  on  USDA-approved  pallet  tags, 
as  well  as  on  individual  containers  on 
a  pallet,  be  again  required  for  the  2002 
season.  The  committees,  in  turn, 
recommended  unanimously  that  such 
requirement  be  extended  for  the  2002 
season,  as  well. 

Thus,  §§916.115  and  917.150  will  be 
amended  to  require  the  lot  stamp 
number  to  be  priiited  on  a  USDA- 
approved  pallet  tag,  in  addition  to  the 
requirement  that  the  lot  stamp  niunber 
be  applied  to  cards  on  all  exposed  or 
outside  containers,  and  not  less  than  75 
percent  of  the  total  containers  on  a 
pallet,  during  the  2002  season. 

Container  and  Pack  Requirements 

Sections  916.52  and  917.41  of  the 
orders  authorize  establishment  of 
container,  pack,  and  marking 


requirements  for  shipments  of 
nectarines  and  peaches,  respectively. 
Under  this  rule,  the  well-filled 
requirements,  container  marking 
requirements,  and  list  of  standard 
containers  are  revised  in  accordance 
with  the  recommendations  of  the  NAC 
andPCC. 

Well-Filled  Requirements 

Under  paragraphs  (a)(1)  of  §§916.350 
and  917.442,  all  containers  of  nectarines 
and  peaches,  respectively,  are  required 
to  conform  to  the  requirements  of 
standard  pack,  and  volume-filled 
containers  are  further  required  to  be 
"well-filled."  "Well-filled"  means  that 
nectarines  and  peaches  in  any  voliune- 
fiUed  container  must  be  filled  to  within 
one  inch  of  the  top  of  the  container. 

With  the  addition  of  the  RPCs, 
handlers  are  frequently  imable  to  well- 
fill  those  containers  without  either 
damaging  the  fiiiit  inside  or  making  the 
container  too  heavy.  For  this  reason, 
applying  the  requirements  of  "well- 
filled"  to  this  container  is  impractical. 

The  Returnable  Plastic  Container  Task 
Force  discussed  this  issue  at  their 
meeting  on  November  15,  2001,  and 
unanimously  agreed  that  the 
requirement  for  the  Euro  five  down  box 
to  meet  the  well-filled  requirement  was 
difficult  for  handlers  utiliziiig  that  RFC, 
and  such  requirement  should  not  be 
applied  to  that  container. 

For  those  reasons,  paragraphs  (a)(1)  of 
§§  916.350  and  917.442  will  be  revised 
to  specify  that  the  Euro  five  down  box 
is  not  required  to  meet  the  well-filled 
requirement. 

Container  Marking  Requirements 

Sections  916.350  and  917.442 
establish  certain  requirements  for 
marking  containers  of  nectarines  and 
peaches,  respectively.  CurrenUy,  all 
containers  of  nectarines  and  peaches, 
other  than  consumer  packages  mailed 
directiy  to  consumers,  are  required  to  be 
marked  with  the  name  and  address  of 
the  shipper.  While  some  containers  (like 
bulk  containers,  master  containers  of 
consumer  packages,  and  consumer 
packages  not  mailed  directiy  to 
consiuners)  are  required  to  have  the 
name  and  address  of  the  shipper  printed 
on  the  box,  that  is  not  true  for  other 
container  types. 

Requiring  the  handler  to  print  his  or 
her  name  and  address  on  each  container 
will  ensure  that  all  boxes  are  properly 
identified  for  handler  responsibility. 
Such  proper  identification  will  also 
assist  the  industry's  trace  back  program 
by  providing  additional  information  for 
beginning  the  trace. 

The  Returnable  Plastic  Container  Task 
Force  discussed  this  issue  at  their 


meeting  on  November  15,  2001,  and 
unanimously  voted  to  recommend  to  the 
NAC  and  PCC  that  the  requirement  for 
the  name  and  address  of  the  shipper  be 
extended  to  all  types  of  containers. 
When  the  committees  met  on  November 
29,  2001,  they  imanimously  voted  to  do 
so. 

Addition  of  a  New  Standard  Container 

In  the  rules  and  regulations  for 
nectarines  at  §  916.350,  current 
paragraphs  (a)(5)  and  (a)(6),  and  for 
peaches  at  §  917.442,  current  paragraphs 
(a)(6)  and  (a)(7),  standard  containers, 
such  as  the  Nos.  22D,  22E,  22G,  and  32. 
are  required  to  be  marked  with  the  net 
weight.  Under  paragraph  (b)  In 
§§916.350  and  917.442,  such  standard 
containers  are  defined.  Once  the  use  of 
a  container  has  become  conunon  in  the 
industry,  such  containers  are 
determined  to  be  standard  containers. 
Standard  containers  represent  container 
types  that  are  recognized  by  the 
industry  and  adopted  by  the  retail  trade. 
As  such,  it  is  a  practice  of  the 
committees  to  recommend  that  such 
containers  be  added  to  the  list  of 
standard  containers  together  with 
container  marking  requirements. 

At  the  November  29,  2001,  meeting, 
the  NAC  and  PCC,  acting  upon  a 
recommendation  from  the  Retiunable 
Plastic  Container  Task  Force, 
unanimously  recommended  that  the 
Euro  five  down  RPC  be  added  to  the  list 
of  standard  containers  and  have  a  net 
weight  of  31  pounds,  which  is  to  be 
printed  on  the  end  of  the  container. 

Nectarines:  For  the  reasons  stated 
above,  paragraph  (a)(4)  of  §  916.350  is 
redesignated  as  paragraph  (a)(5),  and  a 
new  paragraph  (a)(4)  of  §  916.350  is 
added  to  require  all  containers  of 
nectarines  to  be  marked  with  the  name 
and  address  of  the  shipper.  The 
markings  shall  be  placed  on  one  outside 
end  of  the  container  in  plain  sight  and 
in  plain  letters.  Current  paragraphs 
(a)(5)  and  (a)(6)  are  redesignated  as 
(a)(6)  and  (a)(7),  and  a  new  paragraph 
(a)(8)  is  added  to  establish  a  31-pound 
net  weight  for  the  Euro  five  down  RPC. 
The  net  weight  shall  be  marked  on  one 
outside  end  in  plain  sight  and  plain 
letters.  Current  paragraphs  (a)(7),  (a)(8). 
and  (a)(9)  are  thus  redesignated  as 
paragraphs  {a)(9),  (a)(10)  and  (a)(ll).  In 
a  conforming  change,  the  reference  in 
current  paragraph  (a)(4)(ii)  to  paragraph 
(a)(4)(i)  should  be  changed  to  read 
"(a)(5)(i),"  due  to  the  redesignation  of 
paragraph  (a)(4)  to  (a)(5). 

Peaches:  For  the  reasons  stated  above, 
paragraph  (a)(4)  of  §  917.442  is 
redesignated  as  paragraph  (a)(5),  and  a 
new  paragraph  (a)(4)  of  §  91 7.442  is 
added  to  require  all  containers  of 
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peaches  to  be  marked  with  the  name 
an?  address  of  the  shipper.  The 
markings  shall  appear  on  one  outside 
end  of  tiie  container  in  plain  sight  and 
plain  letters.  Current  paragraphs  (a)(5), 
(a)(6),  and  (a)(7)  are  redesignated  as 
(a)(6),  (a)(7),  and  (a)(8).  A  new 
paragraph  (a)(9)  is  added  to  establish  a 
net  weight  of  31 -pounds  for  the  Euro 
five  down  RPC.  The  net  weight  shall 
appear  on  one  outside  end  of  the 
container  in  plain  sight  and  plain 
letters.  Cmrent  paragraphs  (a)(8),  (a)(9), 
and  (a)(10)  are  thus  redesignated  (a)(10), 
(a)(ll),  and  (a)(12).  In  a  conforming 
change,  the  reference  in  current 
paragraph  (a)(4)(ii)  to  paragraph  (a)(4)(i) 
should  be  changed  to  read  "(a)(5)(i)," 
due  to  the  redesignation  of  paragraph 
(a)(4)  to  (a)(5). 

In  addition,  paragraph  (b)  of 
§§916.350  and  917.442  will  be  revised 
to  add  the  Euro  five  down  container  to 
the  list  of  standard  containers.  The 
California  Department  of  Food  and 
Agriculture  is  expected  to  assign  this 
container  a  number,  like  the  22D  or  32 
nectarine  and  peach  containers,  once 
the  container  is  added  to  the  California 
Agricultiual  Code.  At  that  time,  the 
common  name  currentiy  used,  Euro  five 
down,  will  be  replaced  by  the  assigned 
number. 
Weight-Count  Standards  for  Peaches 

Under  the  requirements  of  §  917.41  of 
the  order,  containers  of  peaches  are 
required  to  meet  weight-coimt  standards 
for  a  maximum  number  of  peaches  in  a 
16-pound  sample  when  such  peaches, 
which  may  be  packed  in  tray-packed 
containers,  are  converted  to  voliune- 
filled  containers.  Under  §  917.442  of  the 
order's  rules  and  regulations,  weight- 
count  standards  are  established  for  all 
varieties  of  peaches  as  TABLES  1  and  2 
of  redesignated  paragraph  (a)(5)(iv). 

According  to  the  PCC,  the  Peento 
varieties  of  donut  peaches  have 
traditionally  been  packed  in  trays 
because  they  have  been  marketed  as  a 
premium  variety,  which  justified  the 
added  packing  costs. 

However,  as  the  volume  has 
increased,  the  value  of  the  variety  has 
diminished  in  the  marketplace,  and 
some  handlers  converted  their  tray- 
packed  containers  of  Peento  varieties  to 
volume-filled  containers.  Current 
weight-coimt  standards  established  for 
peaches  and  nectarines  were  developed 
for  round  fruit.  Peento  type  peaches  are 
shaped  like  donuts,  and  those  weight- 
coimt  standards  are  inappropriate.  In  an 
effort  to  standardize  the  conversion 
from  tray-packing  to  volume-filling  for 
Peento  type  peadhes,  the  committee  staff 
conducted  weigh-count  surveys  during 
the  2001  season  to  determine  the  most 


optimum  weight-counts  for  the  varieties 
at  varying  fruit  sizes. 

As  a  result,  the  staff  prepared  a  new 
weight-count  table  applicable  to  only 
the  Peento  varieties.  "The  Grade  and  Size 
Subcommittee  reviewed  the  weight- 
counts  at  their  November  15,  2001, 
meeting  and  recommended  to  the  PCC 
that  they  be  implemented  for  the  2002 
season. 

The  committee  staff  will  continue  to 
conduct  further  weight-count  siuveys  to 
ensure  that  the  Peento  varieties,  which 
are  packed  in  voliune-filled  containers, 
meet  the  weight-count  standards 
established  for  tray-packed  fruit. 

For  those  reasons,  a  new  Table  3  will 
be  added  to  redesignated  paragraph 
(a)(5)(iv)  of  §  917.442,  following  Tables 
1  and  2.  In  a  conforming  change,  the 
tide  of  the  Tables  1  and  2  will  be 
revised  by  adding  the  words  "(except 
Peento  variety  peaches)"  between  the 
words  "peaches"  and  "packed." 

Grade  and  Quality  Requirements 

Sections  916.52  and  917.41  of  the 
orders  authorize  the  establishment  of 
grade  and  quality  requirements  for 
nectarines  and  peaches,  respectively. 
Prior  to  the  1996  season,  §  916.356 
required  nectarines  to  meet  a  modified 
U.S.  No.  1  grade.  Specifically, 
nectarines  were  required  to  meet  U.S. 
No.  1  grade  requirements,  except  for  a 
slightiy  tighter  requirement  for  scarring 
and  a  more  liberal  allowance  for 
misshapen  fruit.  Prior  to  the  1996 
season,  §  917.459  required  peaches  to 
meet  the  requirements  of  a  U.S.  No.  1 
grade,  except  for  a  more  liberal 
allowance  for  open  sutures  that  were 
not  "serious  damage." 

This  rule  revises  §§916.350,  916.356, 
917.442,  and  917.459  to  permit 
shipments  of  nectarines  and  peaches 
meeting  "CA  Utihty"  quality 
requirements  during  the  2002  season. 
("CA  Utility"  fruit  is  lower  in  quality 
than  that  meeting  the  modified  U.S.  No. 
1  grade  requirements.)  Shipments  of 
nectarines  and  peaches  meeting  "CA 
Utility"  quality  requirements  have  been 
permitted  each  season  since  1996. 

Studies  conducted  by  the  NAC  and 
PCC  in  1996  indicated  that  some 
consumers,  retailers,  and  foreign 
importers  found  the  lower-quality  fruit 
acceptable  in  some  markets.  When 
shipments  of  "CA  Utility"  nectarines 
were  first  permitted  in  1996,  they 
represented  1.1  percent  of  all  nectarine 
shipments,  or  approximately  210,000 
containers.  Shipments  of  "CA  Utility" 
nectarines  reached  a  high  of  5  percent 
(1,131,000  containers)  during  the  2001 
season,  but  usually  represent 
approximately  4  percent  of  total 
nectarine  shipments.  Shipments  of  "CA 


Utility"  peaches  totaled  1.9  percent  of 
all  peach  shipments,  or  approximately 
366,000  containers,  during  the  1996 
season.  Shipments  of  "CA  Utility" 
peaches  reached  a  high  of  5  percent  of 
all  peach  shipments  (1,031,000 
containers)  during  the  2001  season,  but 
usually  represent  approximately  4 
percent  ef  total  peach  shipments. 

Handlers  have  also  commented  that 
the  availability  of  "CA  Utility"  lends 
flexibility  to  their  packing  operations. 
They  have  noted  that  they  now  have  the 
opportimity  to  remove  marginal 
nectarines  and  peaches  from  their  U.S. 
No.  1  containers  and  place  this  fruit  in 
containers  of  "CA  Utility."  This 
flexibility,  the  handlers  note,  results  in 
better  quality  U.S.  No.  1  packs  without 
sacrificing  fruit. 

The  Grade  and  Size  Subconunittee 
met  on  November  15  and  did  not  make 
a  recommendation  to  the  NAC  and  PCC 
to  continue  shipments  of  "CA  Utility" 
quality  nectarines  and  peaches.  Several 
subcommittee  members  raised  a  niunber 
of  concerns  about  "CA  Utility"  quality 
fhiit,  including  that  the  fruit  is  not 
reaching  its  intended  low  income 
consiuner  markets  and  that  there  are 
reduced  retiuns  to  growers  on  "CA 
Utility"  quality  fruit.  The  authorized 
tolerance  of  40  percent  U.S.  No.  1  fruit 
in  each  container  of  "CA  Utility" 
quality  was  raised,  and  a  suggestion  was 
made  that  the  tolerance  should  be 
eliminated  so  that  no  U.S.  No.  1  fruit 
would  be  in  a  box. 

At  the  full  committee  meeting, 
committee  staff  discussed  the  benefits  of 
having  a  "CA  Utility"  quality  for 
nectarines  and  peaches:  Such  benefits 
included  improved  quality  of  the  fruit 
itself,  improved  compliance  of 
marketing  order  requirements,  and 
increased  assessments.  Further, 
elimination  of  the  tolerances  for  U.S. 
No.  1  fruit  in  each  container  of  "CA 
Utility"  quality  fr^iit  was  discussed.  It 
was  noted  that  this  would  likely  result 
in  higher  inspection  costs  to  handlers. 

Accordingly,  based  upon  the  - 
recommendations,  paragraph  (d)  of 
§§916.350  and  917.442,  and  paragraph 
(a)(1)  of  §§  916.356  and  917.459  are 
revised  to  permit  shipments  of 
nectarines  and  peaches  meeting  "CA 
Utility"  quality  requirements  during  the 
2002  season,  on  the  same  basis  as  the 
2000  and  2001  seasons. 

Maturity  Requirements 

In  §§916.52  and  917.41,  authority  is 
provided  to  establish  maturity 
requirements  for  nectarines  and 
peaches,  respectively.  The  minimum 
matiuity  level  currentiy  specified  for 
nectarines  and  peaches  is  "mature"  as 
defined  in  the  standards.  For  most 


16290 


Federal  Register /Vol.  67,  No.  66 /Friday.  April  5.  2002 /Rules  and  Regulations 


varieties,  "well-matured" 
determinations  for  nectarines  and 
peaches  are  made  using  matiuity  guides 
(e.g.,  color  chips).  These  maturity  guides 
are  reviewed  each  year  by  the  Shipping 
Point  Inspection  Service  (SPI)  to 
determine  whether  they  need  to  be 
changed,  based  upon  the  most-recent 
information  available  on  the  individual 
characteristics  of  each  nectarine  and 
peach  variety. 

These  maturity  guides  established 
under  the  handling  regulations  of  the 
California  tree  fruit  marketing  orders 
have  been  codified  in  the  Code  of 
Federal  Regulations  as  TABLE  1  in 
§§  916.356  and  917.459,  for  nectarines 
and  peaches,  respectively. 

The  requirements  in  the  2002 
handling  regulations  are  the  same  as 
those  that  appeared  in  the  2001 
handling  regulations  with  a  few 
exceptions.  Those  exceptions  are 
explained  in  this  rule. 

Nectarines:  Requirements  for  "well- 
matured"  nectarines  are  specified  in 
§  916.356  of  the  order's  rules  and 
regulations.  This  rule  revises  TABLE  1 
of  paragraph  (a)(l)(iv)  of  §  916.356  to 
add  maturity  guides  for  ten  varieties  of 
nectarines.  Specifically,  SPI 
recommended  adding  maturity  guides 
for  the  Fire  Sweet,  Honey  Blaze,  Ruby 
Sweet,  September  Free,  and  Spring 
Sweet  varieties  to  be  regulated  at  the  J 
matiuity  guide;  and  the  Flame  Glo,  Gran 
Sun,  Prima  Diamond  Xm.  Red  Jewel, 
•and  Spring  Ray  to  be  regulated  at  the  L 
maturity  guide. 

The  NAC  recommended  these 
maturity  guide  requirements  based  on 
SPI's  continuing  review  of  individual 
maturity  characteristics  and 
identification  of  the  appropriate 
maturity  guide  corresponding  to  the 
"well-matured"  level  of  maturity  for 
nectarine  varieties  in  production. 

Peaches:  Requirements  for  "well- 
matined"  peaches  are  specified  in 
§917.459  of  the  order's  rules  and 
regulations.  This  rule  revises  TABLE  1 
of  paragraph  (a)(l)(iv)  of  §  917.459  to 
add  maturity  guides  for  eleven  varieties 
of  peaches.  Specifically,  SPI 
recommended  adding  maturity  guides 
for  the  Spring  Delight  variety  to  be 
regulated  at  the  G  maturity  guide;  the 
Super  Rich  variety  to  be  regulated  at  the 
H  maturity  guide,  for  the  60EF32  variety 
to  be  regulated  at  the  I  maturity  guide; 
Brittney  Lane,  Joanna  Sweet,  Madonna 
Sun,  Morning  Lord,  Sweet  Dream, 
Sweet  Gem,  and  Sweet  Mick  varieties  to 
be  regidated  at  the  J  maturity  guide;  and 
the  Sprague  Last  Chance  variety  to  be 
regulated  at  the  L  maturity  guide. 

In  addition.  SPI  requested  that  the 
Sugar  Lady  variety  of  peaches  be 
removed  from  the  maturity  guide  listing 


in  TABLE  1  of  paragraph  (a)(l)(iv)  of 
§  917.459.  White-fleshed  peaches  and 
nectarines  would  be  more  accurately 
assessed  by  other  criteria,  including 
cutting  the  fruit.  The  conunittees 
unanimously  recommended  such  a 
change  at  their  meetings. 

For  those  reasons  TABLE  1  of 
paragraph  (a){l)(iv)  of  §917.459  will  be 
revised  to  remove  the  Sugar  Lady 
variety  and  its  corresponding  maturity 
guide  assigiunent. 

The  Joanna  Sweet  peach  variety  was 
also  recommended  to  have  a  one 
hundred  percent  surface  color 
requirement  for  meeting  the  assigned 
color  chip  rather  than  the  current  ninety 
percent.  This  recommendation  is  based 
upon  SPI's  experience  with  the  maturity 
characteristics  of  this  variety. 

Thus,  paragraph  (a)(l)(iv)  of  §  917.459 
will  be  revised  to  reflect  this 
requirement. 

The  PCC  recommended  these 
maturity  guide  requirements  based  on 
SPI's  continuing  review  of  individual 
maturity  characteristics  and 
identification  of  the  appropriate 
maturity  guide  corresponding  to  the 
"well-matmed"  level  of  maturity  for 
peach  varieties  in  production. 

Size  Requirements:  Both  orders 
provide  (in  §§  916.52  and  917.41) 
authority  to  establish  size  requirements. 
Size  regulations  encourage  producers  to 
leave  fruit  on  the  tree  longer,  which 
improves  both  size  and  maturity  of  the 
fruit.  Acceptable  fruit  size  provides 
greater  consiuner  satisfaction  and 
promotes  repeat  piuchases;  and, 
therefore,  increases  returns  to  producers 
and  handlers.  In  addition,  increased 
ftnit  size  results  in  increased  numbers 
of  packed  containers  of  nectarines  and 
peaches  per  acre,  also  a  benefit  to 
producers  and  handlers. 

Varieties  recommended  for  specific 
size  regulations  have  been  reviewed  and 
such  recommendations  are  based  on  the 
specific  characteristics  of  each  variety. 
The  NAC  and"PCC  conduct  studies  each 
season  on  the  range  of  sizes  attained  by 
the  regulated  varieties  and  those 
varieties  with  the  potential  to  become 
regulated,  and  determine  whether 
revisions  and  additions  to  the  size 
requirements  are  appropriate. 

Nectarines:  Section  916.356  of  the 
order's  rules  and  regulations  specifies 
minimum  size  requirements  for  fresh 
nectarines  in  paragraphs  (a)(2)  through 
{a)(9).  This  rule  revises  §  916.356  to 
establish  variety-specific  minimum  size 
requirements  for  13  varieties  of 
nectarines,  which  were  produced  in 
commercially-significant  quantities  of 
more  than  10,000  containers  for  the  first 
time  during  the  2001  season.  This  rule 
also  removes  the  variety-specific 


minimum  size  requirements  for  3       ^ 
varieties  of  nectarines  whose  shipments 
fell  below  5,000  containers  during  the 
2001  season. 

For  example,  one  of  the  varieties 
recommended  for  addition  to  the 
variety-specific  minimum  size 
requirements  is  the  Arctic  Ice  variety  of 
nectarines,  recommended  for  regulation 
at  a  minimum  size  80.  Studies  of  the 
size  ranges  attained  by  the  Arctic  Ice 
variety  revealed  that  100  percent  of  the 
containers  met  the  minimum  size  of  80 
during  the  2001  season.  Sizes  ranged 
frt)m  size  30  to  size  80,  with  3  percent 
of  the  packages  in  the  30  sizes,  47 
percent  of  the  packages  in  the  40  sizes, 
41  percent  of  the  packages  in  the  50 
sizes,  5.4  percent  in  the  60  sizes,  3.5 
percent  in  the  70  sizes,  and  .2  percent 
at  size  80.  Due  to  roimding,  these 
numbers  add  up  to  slightly  more  than 
100  percent. 

A  review  of  other  varieties  with  the 
same  harvesting  period  indicated  that 
the  Arctic  Ice  variety  was  also 
comparable  to  those  varieties  in  its  size 
ranges  for  that  time  period.  Discussions 
with  handlers  known  to  handle  the  . 
variety  confirm  this  information 
regarding  minimiun  size  and  harvesting 
period,  as  well.  Thus,  the 
recommendation  to  place  the  Arctic  Ice 
variety  in  the  variety-specific  minimiun 
size  regulation  at  a  minimum  size  80  is 
appropriate. 

Historical  data  such  as  this  provides 
the  NAC  with  the  information  necessary 
to  reconunend  the  appropriate  sizes  at 
which  to  regulate  various  nectarine 
varieties.  In  addition,  producers  and 
handlers  of  the  varieties  affected  are 
personally  invited  to  comment  when 
such  size  recommendations  are 
deliberated.  Producer  and  handler 
comments  are  also  considered  at  both 
NAC  and  subcommittee  meetings  when^ 
the  staff  receives  such  comments,  either 
in  writing  or  verbally. 

For  reasons  similar  to  those  discussed 
in  the  preceding  paragraph,  the 
introductory  text  of  paragraph  (a)(4)  of 
§  916.356  is  revised  to  include  the  Prima 
Diamond  VI  and  the  Prince  Jim  1 
nectarine  varieties;  and  the  introductory 
text  of  paragraph  {a)(6)  of  §  916.356  is 
revised  to  include  the  Arctic  Ice,  Bright 
Sweet,  Grand  Sweet,  Jime  Lion,  Kay 
Pearl,  Prima  Diamond  XXVIII,  Regal 
Red,  September  Bright  (26P-490), 
Summer  Jewel,  Sun  Valley  Sweet,  and 
Sweet  White  nectarine  varieties. 

This  rule  also  revises  the  introductory 
text  of  paragraphs  (a)(4)  and  (a)(6)  of 
§  916.356  to  remove  3  varieties  from  the 
variety-specific  minimum  size 
requirements  specified  in  these 
paragraphs  because  less  than  5,000 
containers  of  each  of  these  varieties 


Federal  Register /Vol.  67.  No.  66 /Friday,  April  5.  2002 /Rules  and  Regulations  16291 


were  produced  diuing  the  2001  season. 
Specifically,  the  introductory  text  of 
paragraph  (a)(4)  of  §916.356  is  revised 
tC'  remove  the  Arctic  Glo  nectarine 
variety;  and  the  introductory  text  of 
paragraph  (a)(6)  of  §  916.356  is  revised 
to  remove  the  Cole  Red  and  Mid  Glo 
nectarine  varieties. 

Nectarine  varieties  removed  from  the 
nectarine  variety-specific  minimiun  size 
requirements  become  subject  to  the  non- 
listed  variety  size  requirements 
specified  in  paragraphs  (a)(7),  (a)(8),  and 
(a)(9)  of  §916.356. 

Peaches:  Section  917.459  of  the 
order's  rules  and  regulations  specifies 
minimum  size  requirements  for  fresh 
peaches  in  paragraphs  (a)(2)  through 
(a)(6),  and  paragraphs  (b)  and  (c).  This 
rule  revises  §  917.459  to  establish 
variety-specific  minimum  size 
requirements  for  19  peach  varieties  that 
were  produced  in  commercially- 
significant  quantities  of  more  than 
10,000  containers  for  the  first  time 
during  the  2001  season.  This  rule  also 
removes  the  variety-specific  minimum 
size  requirements  for  1  variety  of 
peaches  whose  shipments  fell  below 
5,000  containers  during  the  2001 
season. 

For  example,  one  of  the  varieties 
reconunended  for  addition  to  the 
variety-specific  minimum  size 
requirements  is  the  Bev's  Red  variety  of 
peaches,  which  was  recommended  for 
regulation  at  a  minimum  size  80. 
Studies  of  the  size  ranges  attained  by 
the  Bev's  Red  variety  revealed  that  100 
percent  of  the  containers  met  the 
minimum  size  of  80  during  the  2001 
season.  The  sizes  ranged  from  the  30 
sizes  to  the  80  sizes,  with  3.4  percent  of 
the  containers  meeting  the  30  sizes,  15.9 
meeting  the  40  sizes,  53.8  percent 
meeting  the  50  sizes,  20.4  percent 
meeting  the  60  sizes,  5.5  percent 
meeting  the  70  sizes,  and  1.1  percent 
meeting  the  size  80. 

A  review  of  other  varieties  with  the 
same  harvesting  period  indicated  that 
the  Bev's  Red  variety  was  also 
comparable  to  those  varieties  in  its  size 
ranges  for  that  time  period.  Discussions 
with  handlers  knowm  to  handle  the 
variety  confirm  this  information 
regarding  piinimnTn  size  and  harvesting 
period,  as  well.  Thus,  the 
recommendation  to  place  the  Bev's  Red 
variety  in  the  variety-specific  minimum 
size  regulation  at  a  minimum  size  80  is 
appropriate. 

Historical  data  such  as  this  provides 
the  PCC  with  the  information  necessary 
to  recommend  the  appropriate  sizes  at 
which  to  regulate  various  peach 
varieties.  In  addition,  producers  and 
handlers  of  the  varieties  affected  are 
personally  invited  to  comment  when 


such  size  recommendations  are 
deliberated.  Producer  and  handler 
comments  are  also  considered  at  both 
PCC  and  subcommittee  meetings  when 
the  staff  receives  such  comments,  either 
in  writing  or  verbally. 

For  reasons  similar  to  those  discussed 
in  the  preceding  paragraph,  the 
introductory  text  of  paragraph  (a)  (2)  of 
§  917.459  is  revised  to  include  the 
91002  peach  variety;  and  the 
introductory  text  of  paragraph  (a)(3)  of 
§  917.459  is  revised  to  include  the  Snow 
Kist  peach  variety;  the  introductory  text 
of  paragraph  (a)(5)  of  §  917.459  is 
revised  to  include  the  Bev's  Red,  May 
Sweet,  and  Sunlit  Snow  (172LE81) 
peach  varieties;  and  the  introductory 
text  of  paragraph  (a)(6)  of  §  917.459  is 
revised  to  include  the  Flaming  Dragon, 
Jillie  White,  Joanna  Sweet,  July  Flame, 
Prima  Peach  XXV,  Prima  Peach  XXVII, 
Princess  Gayle,  Red  Sun,  September 
Flame,  Snow  Fall,  Snow  Gem,  Spring 
Gem,  Sweet  Gem,  and  24-SB  peach 
varieties. 

This  rule  also  revises  the  introductory 
text  of  paragraph  (a)(6)  of  §  917.459  to 
remove  the  Carnival  peach  variety  from 
the  variety-specific  minimum  size 
requirements  specified  in  the  section 
because  less  than  5,000  containers  of 
each  of  these  varieties  was  produced 
during  the  2001  season. 

Peach  varieties  removed  from  the 
peach  variety-specific  minimum  size 
requirements  become  subject  to  the  non- 
listed  variety  size  requirements 
specified  in  paragraphs  (b)  and  (c) 
§917.459. 

This  rule  also  corrects  the  spelling  of 
the  peach  variety  "Brittney  Lane," 
incorrectly  spelled  as  "Brittany  Lane"  in 
paragraph  (a)(5)  of  §  917.459. 

The  NAC  and  PCC  recommended 
these  changes  in  the  minimum  size 
requirements  based  on  a  continuing 
review  of  the  sizing  and  maturity 
relationships  for  these  nectarine  and 
peach  varieties,  and  the  consumer 
acceptance  levels  for  various  fruit  sizes. 
This  rule  is  designed  to  establish 
minimnm  size  requirements  for  fresh 
nectarines  and  peaches  consistent  with 
expected  crop  and  market  conditions. 

This  rule  reflects  the  conunittees'  and 
USDA's  appraisal  of  the  need  to  revise 
the  handling  requirements  for  California 
nectarines  and  peaches,  as  specified. 
USDA  believes  that  this  rule  vrill  have 
a  beneficial  impact  on  producers, 
handlers,,  and  consumers  of  fresh 
California  nectarines  and  peaches. 

This  rule  establishes  handling 
requirements  for  fresh  California 
nectarines  and  peaches  consistent  with 
expected  crop  and  market  conditions, 
and  will  help  ensure  that  all  shipments 
of  these  fruits  made  each  season  will 


meet  acceptable  handling  requirements 
established  under  each  of  these  orders. 
This  rule  will  also  help  the  California 
nectarine  and  peach  industries  provide 
ftuit  desired  by  consumers.  This  rule  is 
designed  to  establish  and  maintain 
orderly  marketing  conditions  for  these 
fruit  in  the  interests  of  producers, 
handlers,  and  consumers. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300 
California  nectarine  and  peach  handlers 
subject  to  regulation  under  the  orders 
covering  nectarines  and  peaches  grown 
in  California,  and  about  1,800  producers 
of  these  fruits  in  California.  Small 
agricultural  service  firms,  which 
includes  handlers,  are  defined  by  the 
Small  Business  Administration  [13  CFR 
121.201]  as  those  whose  annual  receipts 
are  less  than  $5,000,000.  Small 
agricultural  producers  are  defined  by 
the  Small  Business  Administration  as 
those  having  annual  receipts  of  less  than 
$750,000.  A  majority  of  these  handlers 
and  producers  may  be  classified  as 
small  entities. 

The  committees'  staff  has  estimated 
that  there  are  less  than  20  handlers  in 
the  industry  who  could  be  defined  as 
other  than  small  entities.  In  the  2001 
season,  the  average  handler  price 
received  was  $9.00  per  container  or 
container  equivalent  of  nectarines  or 
peaches.  A  handler  would  have  to  ship 
at  least  556,000  containers  to  have 
annual  receipts  of  $5,000,000.  Given 
data  on  shipments  maintained  by  the 
committees'  staff  and  the  average 
handler  price  received  during  the  2001 
season,  the  conunittees'  staff  estimates 
that  small  handlers  represent 
approximately  94  percent  of  all  the 
handlers  within  the  industry. 

The  committees'  staff  has  also 
estimated  that  less  than  20  percent  of 
the  producers  in  the  industry  could  be 
defined  as  other  than  small  entities.  In 
the  2001  season,  the  average  producer 


16292  Federal  Register /Vol.  67,  No.  66 /Friday.  April  5,  2002 /Rules  and  Regulations 


price  receivpd  was  $5.50  per  container 
or  container  equivalent  for  nectarines, 
and  $5.25  per  container  or  container 
equivalent  for  peaches.  A  producer 
would  have  to  produce  at  least  136.364 
containers  of  nectarines  and  142,858 
containers  of  peaches  to  have  annual 
receipts  of  $750,000.  Given  data 
maintained  by  the  committees'  staff  and 
the  average  producer  price  received 
during  the  2001  season,  the  committees' 
staff  estimates  that  small  producers 
represent  more  than  80  percent  of  the 
producers  within  the  industry. 

Under  §§  916.52  and  917.41  of  the 
orders,  grade,  size,  maturity,  container, 
container  marking,  and  pack 
requirements  are  established  for  fresh 
shipments  of  California  nectarines  and 
peaches,  respectively.  Such 
requirements  are  in  effect  on  a 
continuing  basis.  The  NAC  and  PCC  met 
on  November  29,  2001,  and 
imanimously  recommended  that  these 
handling  requirements  be  revised  for  the 
2002  season.  These  recommendations 
had  been  presented  to  the  committees 
by  various  subcommittees,  each  charged 
with  review  and  discussion  of  the 
changes.  The  changes:  (1)  Continue  the 
lot  stamping  requirements  which  were 
in  effect  for  the  2000  and  2001  seasons; 
(2)  authorize  shipments  of  "CA  Utility" 
quality  firuit  to  continue  during  the  2002 
season;  (3)  establish  weight-count 
standards  for  Peento  (donut)  variety 
peaches;  (4)  require  shippers'  names 
and  addresses  on  all  containers:  (5)  add 
the  Euro  five-down  returnable  plastic 
container  as  a  standard  container, 
establish  a  net  weight  for  that  container, 
and  exempt  that  container  from  the 
"well-filled"  requirement;  and  (6)  revise 
varietal  maturity,  quality,  and  size 
requirements  to  reflect  changes  in 
growing  and  marketing  practices. 

This  rule  authorizes  continuation  of 
the  lot  stamping  requirements  for 
returnable  plastic  containers  imder  the 
marketing  orders'  rules  and  regulations 
that  were  in  effect  for  such  containers 
during  the  2001  season  for  nectarine 
and  peach  shipments.  The  modified 
requirements  of  §§916.115  and  917.150 
mandated  that  the  lot  stamp  numbers  be 
printed  on  a  USDA-approved  pallet  tag, 
in  addition  to  the  requirement  that  the 
lot  stamp  number  be  applied  to  cards  on 
all  exposed  or  outside  containers,  and 
not  less  than  75  percent  of  the  total 
containers  on  a  pallet.  Continuation  of 
such  requirements  for  the  2002  season 
would  help  the  inspection  service 
safeguard  the  identity  of  inspected  and 
certified  containers  of  nectarines  and 
peaches,  and  would  help  the  industry 
by  keeping  in  place  the  information 
necessary  to  facilitate  their  "trace-back" 
program. 


The  Returnable  Plastic  Container  Task 
Force  and  Grade  and  Size  Subcommittee 
met  on  November  15,  2001,  and 
considered  possible  alternatives  to  this 
action.  Other  alternatives  were  rejected 
because  it  was  determined  that  given 
the  different  styles  and  configurations  of 
RPCs  available,  having  a  standardized 
display  panel  or  a  satisfectory  adhesive 
for  placement  of  the  cards  may  not  be 
realistic,  at  least  for  the  time  being. 

For  those  reasons,  the  task  force 
recommended  to  the  committees,  and 
the  committees  voted  unanimously,  to 
extend  the  requirement  for  the  lot  stamp 
number  to  be  printed  on  the  cards  on 
each  container  and  for  each  pallet  to  be 
marked  with  a  USDA-approved  pallet 
tag,  also  containing  the  lot  stamp 
number.  Such  safeguards  were  put  in 
place  to  ensure  that  all  the  containers  on 
each  pallet  had  been  inspected  and 
certified  in  the  event  a  card  on  an 
individual  container  or  containers  was 
removed,  misplaced,  or  lost. 

The  Returnable  Plastic  Container  Task 
Force  met  on  November  15  to  discuss 
issues  relating  to  RPCs.  At  that  time, 
they  discussed  volume  filling  of  RPCs 
and  its  ramifications,  s{>ecifically  of  the 
Euro  five  down  container.  They  noted 
that  RPCs  are  favored  by  many  retailers 
and  demanded  by  others,  and  that  this 
particular  container  has  become  a 
standard  container  within  the  industry. 
In  an  effort  to  meet  the  demands  and 
preferences  for  their  customers,  the  Euro 
five  down  container  has  been  used  in 
increasing  numbers  in  recent  years. 
However,  they  noted,  to  maintain 
efficient  packing  operations,  some 
container  requirements  needed  to  be 
reviewed,  especially  the  requirement 
that  all  volume- filled  RPC  containers 
must  be  well  filled.  While  the  well- 
filled  requirement  may  work  for 
traditional  boxes,  the  requirement  may 
increase  the  amount  of  damage  to  fruit 
in  RPCs  or  make  the  containers 
unwieldy  and  heavy.  The  task  force 
considered  leaving  the  requirement  in 
place.  However,  given  the  potential  for 
increased  utilization  of  RPCs,  and  this 
container  in  particular,  and  the  need  to 
provide  a  quality  product  to  ctistomers, 
the  alternative  was  rejected. 

The  Grade  and  Size  Subcommittee 
met  on  November  15,  2001,  to  discuss 
the  container  marking  requirement, 
among  other  things.  At  thiat  time,  it  was 
noted  by  staff  that  not  all  containers  are 
required  to  have  the  shipper's  name  and 
address  printed  on  them.  The 
subconunittee  voted  unanimously  to 
recommend  to  the  NAC  and  PCC  that 
marking  requirements  be  changed  to 
require  the  shipper's  name  and  address 
be  placed  on  all  containers. 


Sections  916.350  and  917.442 
establish  certain  requirements  for 
marking  containers  of  nectarines  and 
peaches,  respectively.  Currently,  all 
containers  of  nectarines  and  peaches, 
other  than  consimier  packages  mailed 
directly  to  consumers,  are  required  to  be 
marked  with  the  name  and  address  of 
the  shipper.  While  some  containers  (like 
bulk  containers,  master  containers  of 
consiuner  packages,  and  consumer 
packages  not  mailed  directly  to 
consumers)  are  required  to  have  the 
name  and  address  of  the  shipper  printed 
on  the  box,  that  is  not  true  for  other 
container  types. 

Requiring  the  handler  to  print  his  or 
her  name  and  address  on  each  container 
will  ensure  that  all  boxes  are  properly 
identified  for  handler  responsibility. 
Such  proper  identification  will  also 
assist  the  industry's  trace  back  program 
by  providing  additional  information  for 
beginning  the  trace. 

m  addition,  the  Returnable  Plastic 
Container  Task  Force  also  deliberated 
the  issue  of  making  the  Euro  five  down 
container  a  standard  container  and 
recommending  a  net  weight  for  that 
container.  It  has  been  the  practice  of  the 
committees  to  study  the  trends  in 
containers  used  by  the  industry. 
Traditionally,  corrugated  containers 
have  been  the  shippers  container  of       • 
choice.  However,  in  recent  years,  the 
growth  of  RPCs  has  increased 
dramatically.  In  keeping  with  that 
practice,  the  Task  Force  determined  that 
the  Euro  five  down  container  has 
become  an  industry  standard  and  may 
continue  to  be  used  by  greater  niunbers 
of  shippers.  As  such,  any  other 
alternative  would  not  be  viable. 

Coupled  with  the  recommendation  to 
add  the  Euro  five  down  container  to  the 
list  of  standard  containers  is  the  need  to 
reconmiend  an  applicable  net  weight  for 
the  container.  Assigning  an  appropriate 
net  weight  would  foreclose  other 

In  1996,  §§916.350  and  917.442  were 
revised  to  permit  shipments  of  "CA 
Utility"  quality  nectarines  and  peaches 
as  an  experiment  during  the  1996 
season  only.  Such  shipments  have 
subsequently  been  permitted  each 
season.  Since  1996,  shipments  of  "CA 
Utility"  have  ranged  from  1  to  5  percent 
of  total  nectarine  and  peach  shipments. 
This  rule  authorizes  continued 
shipments  of  "CA  Utility"  quality 
nectarines  and  peaches  during  the  2002 
season. 

The  Grade  and  Size  Subcommittee 
met  on  November  15,  2001,  and 
considered  one  alternative  to  this 
action.  They  considered  not  authorizing 
continued  shipments  of  "CA  Utility" 
quality  nectarines  and  peaches.  The 
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subcommittee,  ultimately,  did  not  make 
a  recommendation  to  the  NAC  and  PCC 
to  continue  shipments  of  "CA  Utility" 
quality  nectarines  and  peaches. 

However,  the  NAC  and  PCC 
imanimously  recommended 
implementation  of  the  authority  for 
continued  shipments  of  "CA  Utility" 
quality  nectarines  and  peaches  at  their 
November  29,  2001,  meeting.  The 
conmiittees  voted  to  continue  all 
requirements  that  are  currently  in  effect, 
and  then  individually  discussed  any 
proposed  changes,  such  as  grade  and 
size  changes.  There  was  discussion 
regarding  shipments  of  "CA  Utility" 
quality  nectarines  and  peaches,  based 
upon  information  frtjm  the  Grade  and 
Size  Subcommittee,  but  the  committees 
voted  to  continue  such  shipments  along 
with  all  other  requirements  currendy  in 

Sections  916.350  and  917.442 
establish  container,  pack,  and  marking 
requirements  for  shipments  of 
nectarines  and  peaches,  respectively. 
This  rule  makes  changes  to  the  pack  and 
container  marking  requirements  of  the 
orders'  rules  and  regulations  to  exempt 
RPCs  from  the  well-filled  requirement 
and  add  the  requirement  that  all  types 
of  containers  be  marked  with  the 
shipper's  name  and  address. 

Section  917.442  also  establishes 
minimum  weight-coimt  standards  for 
containers  of  peaches.  Under  these 
requirements,  containers  of  peaches  are 
required  to  meet  weight-count  standards 
for  a  maximum  number  of  peaches  in  a 
16-pound  sample  when  such  peaches 
are  packed  in  a  tray-packed  container. 
Those  same  maximiun  number  of 
peaches  are  also  applicable  to  volimie- 
filled  containers,  based  upon  the  tray- 
packed  standard.  In  other  words,  the 
weight-coimt  standard  is  developed  so 
handlers  may  convert  tray-packed 
peaches  to  volume-filled  containers  and 
be  assured  that  the  fruit  in  the  volume- 
filled  container  will  meet  the  maximiun 
number  of  peaches  in  the  16-pound 
sample. 

V\^en  the  Grade  and  Size 
Subcommittee  met  on  November  15. 
2001,  they  discussed  the  recent  changes 
in  the  packing  and  marketing  of  Peento 
(donut)  variety  peaches.  When  these 
varieties  were  first  introduced  and 
marketed,  they  were  generally  tray- 
packed  because  they  were  a  novel  Mid 
premium  product.  As  production  has 
increased,  the  value  of  the  varieties  has 
diminished  in  the  marketplace,  and 
some  handlers  have  converted  thefr 
tray-packed  containers  of  Peento 
varieties  to  volume-filled  containers. 

"The  staff  conducted  weight-count 
studies  during  the  2001  season  so  that 
weight-count  standards  could  be 


developed,  thus  ensuring  that  all 
handlers  are  packing  a  standard 
maximum  number  of  peaches  in  a  16- 
pound  sample.  Since  weight-count 
standards  provide  a  basis  for  volume 
filling  of  containers  of  other  varieties  of 
peaches,  the  subcommittee 
recommended  that  the  NAC  and  PCC 
establish  such  standards  for  these 
unique  varieties. 

Sections  916.356  and  917.459 
establish  minimum  maturity  levels.  This 
rule  makes  aimual  adjustments  to  the 
maturity  requirements  for  several 
varieties  of  nectarines  and  peaches. 
Maturity  requirements  are  based  on 
maturity  measurements  generally  using 
maturity  guides  (e.g.  color  chips),  as 
recommended  by  Shipping  Point 
Inspection.  Such  maturity  guides  are 
reviewed  annually  by  SPI  to  determine 
the  appropriate  guide  for  each  nectarine 
and  peach  variety.  These  annual 
adjustments  reflect  changes  in  the 
maturity  characteristics  of  nectarines 
and  peaches  as  experienced  over  the 
previous  season's  inspections. 
Adjustments  in  the  guides  ensure  that 
buit  has  met  an  acceptable  level  of 
maturity,  ensuring  consumer 
satisfaction  while  benefiting  nectarine 
and  peach  producers  and  handlers. 

Currendy,  in  §  916.356  of  the 
nectarine  order's  rule  and  regulations, 
and  in  §  917.459  of  the  peach  order's 
rule  and  regulations,  minimum  sizes  for 
various  varieties  of  nectarines  and 
peaches,  respectively,  are  established. 
This  rule  makes  adjustments  to  the 
minimum  sizes  authorized  for  various 
varieties  of  nectarines  and  peaches  for 
the  2002  season.  Minimum  size 
regulations  are  put  in  place  to  encourage 
producers  to  leave  fruit  on  the  trees  for 
a  longer  period  of  time.  This  increased 
growing  time  not  only  improves 
maturity,  but  also  increases  fioiit  size. 
Increased  fruit  size  increases  the 
number  of  packed  containers  per  acre; 
and  coupled  with  heightened  maturity 
levels,  also  provides  greater  consumer 
satisfaction,  fostering  repeat  purchases. 
Such  improved  consumer  satisfaction 
and  repeat  purchases  benefit  both 
producers  and  handlers  alike.  Annual 
adjustments  to  minimum  sizes  of 
nectarines  and  peaches,  such  as  these, 
are  recommended  by  the  NAC  and  PCC 
based  upon  historical  data,  producer 
and  handler  information  regarding  sizes 
attained  by  different  varieties,  and 
trends  in  consumer  purchases. 

An  alternative  to  such  action  would 
include  not  establishing  minimum  size 
regulations  for  these  new  varieties.  Such 
an  action,  however,  would  be  a 
significant  departure  from  the 
committees'  practices  and  represent  a 
significant  change  in  the  regulations  as 


they  currendy  exist,  would  ultimately 
increase  the  amount  of  less  acceptable 
fruit  being  marketed  to  consumers,  and, 
thus,  would  be  contrary  to  the  long-term 
interests  of  producers,  handlers,  and 
consumers.  For  these  reasons,  this 
alternative  was  not  recommended. 

The  committees  make 
recommendations  regarding  all  the 
revisions  in  handling  and  lot  stamping 
requirements  after  considering  all 
available  information,  including 
comments  of  persons  at  several 
subcommittee  meetings  and  comments 
received  by  committee  staff.  Such 
subcommittees  include  the  Grade  and 
Size  Subcommittee,  the  Inspection  and 
Compliance  Subcommittee,  the 
Returnable  Plastic  Container  Task  Force, 
and  the  Management  Services 
Committee. 

At  the  meetings,  the  impact  of  and 
alternatives  to  these  recommendations 
are  deliberated.  These  subcommittees 
and  the  task  force,  like  the  committees 
themselves,  fr«quendy  consist  of 
individual  producers  (and  handlers, 
where  authorized)  with  many  years' 
experience  in  the  industry  who  are 
familiar  with  industry  practices.  Like  all 
committee  meetings,  subcommittee 
meetings  are  open  to  the  public  and 
comments  are  widely  solicited.  In  the 
case  of  the  Returnable  Plastic  Container 
Task  Force,  RPC  manufacturers  are  also 
invited,  as  well  as  those  handlers  who 
currently  use  such  boxes.  Information 
from  these  sources  assists  the 
committees,  subcommittees,  and  the 
task  force  in  thoroughly  examining  and 
deliberating  the  issues  that  affect  the 
entire  industry  in  a  public  setting. 

This  rule  does  not  impose  any 
additional  reporting  and  recordkeeping 
requirements  on  either  small  or  large 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule.  However,  as 
previously  stated,  nectarines  and 
peaches  under  the  orders  have  to  meet 
certain  requirements  set  forth  in  the 
standards  issued  under  the  Agricultural 
Marketing  Act  of  1946  (7  CFR  1621  et 
seq.).  Standards  issued  under  the 
Agricultural  Marketing  Act  of  1946  are 
otherwise  voluntary. 

In  addition,  the  committees'  meetings 
are  widely  publicized  through  the 
nectarine  and  peach  industries  and  all 
interested  parties  are  encouraged  to 
attend  and  participate  in  committee 
deliberations  on  all  issues.  These 
meetings  are  held  annually  during  the 
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last  week  of  November  or  first  week  of 
December.  Like  all  committee  meetings, 
the  November  29.  2001,  meetings  were 
public  meetings,  and  all  entities,  large 
and  small,  were  encouraged  to  express 
views  on  these  issues.  In  addition, 
various  subcommittee  meetings  were 
held  on  November  15,  2001,  and  these 
regulations  were  reviewed  and 
discussed.  Finally,  interested  persons 
are  invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
this  action  on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  website: 
bttp://www.ams.  usda.gov/fv/moab.html. 
Any  questions  about  the  compliance 
guide  should  be  sent  to  Jay  Guerber  at 
the  previously-mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

After  consideration  of  all  relevant 
matters  presented,  the  information  and 
recommendations  submitted  by  the 
committees,  and  other  information,  it  is 
found  that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

This  rule  invites  comments  on 
changes  to  the  handling  requirements 
currently  prescribed  under  the 
marketing  orders  for  California  fresh 
nectarines  and  peaches.  Any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
foimd  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  California  nectarine  and 
peach  producers  and  handlers  should  be 
apprised  of  this  rule  as  soon  as  possible, 
since  early  shipments  of  these  fruits  are 
expected  to  be  about  the  first  or  second 
week  of  April;  (2)  this  rule  relaxes  grade 
requirements  for  nectarines  and 
peaches;  (3)  the  committees 
unanimously  recommended  these 
changes  at  public  meetings  and 
interested  persons  had  an  opportunity 
to  provide  input;  and  (4)  the  rule 
provides  a  60-day  comment  period,  and 
any  written  comments  timely  received 
will  be  considered  prior  to  any 
finalization  of  this  interim  final  rule. 

Listof  Subiects 

7  cm  Part  916 

Marketing  agreements.  Nectarines, 
Reporting  and  recordkeeping 
requirements. 


7CFRPart917 

Marketing  agreements,  Peaches,  Pears. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  parts  916  and  917  are 
amended  as  follows:  ^^ 

1.  The  authority  citation  for  7  CFR 
parts  916  and  917  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  916-NECTARINES  GROWN  IN 
CAUFORNIA 

2.  Section  916.115  is  revised  to  read 
as  follows: 

S916.115    Lot  stamping. 

Except  when  loaded  directly  into 
railway  cars,  exempted  imder  §916.110, 
or  for  nectarines  mailed  directly  to 
consumers  in  consumer  packages,  all 
exposed  or  outside  containers  of 
nectarines,  and  not  less  than  75  percent 
of  the  total  containers  on  a  pallet,  shall 
be  plainly  stamped,  prior  to  shipment, 
with  a  Federal-State  Inspection  Service 
lot  stamp  number,  assigned  by  such 
Service,  showing  that  such  fruit  has 
been  USDA  inspected  in  accordance 
with  §  916.55:  Pmvided,  That  for  the 
period  April  6,  2002,  to  October  31, 
2002,  pallets  of  returnable  plastic 
containers  shall  have  the  lot  stamp 
numbers- affixed  to  each  pallet  with  a 
USDA-approved  pallet  tag,  in  addition 
to  the  lot  stamp  numbers  and  other 
required  information  on  cards  on  the 
individual  containers. 

3.  Section  916.350  is  amended  by: 

A.  Revising  paragraph  (a)(1); 

B.  Redesignating  current  paragraphs 
(a)(7).  (a)(8),  and  (a)(9)  as  (a)(9),  (a)(10). 
and  (a)(ll);  and  adding  a  new  paragraph 
(a)(8): 

C.  Redesignating  current  paragraphs 
(a)(4).  (a)(5).  and  (a)(6)  as  (a)(5).  (a)(6). 
and  (a)(7);  and  adding  a  new  paragraph 
(a)(4); 

D.  Revising  redesignated  paragraph 
(a)(5)(ii); 

E.  Revising  paragraph  (b);  and 

F.  Revising  paragraph  (d)  to  read  as 
follows: 

S  916.350    Califomia  nactarina  containar 
and  pack  regulation. 

(a)*  •  * 

(1)  Such  nectarines,  when  packed  in 
any  closed  package  or  container,  except 
master  containers  of  consumer 
packages,  individual  consumer 
packages,  and  E\iro  five  down  reusable 
plastic  containers,  shall  conform  to  the 
requirements  of  standard  pack: 
Provided.  That  nectarines  in  any  such 
voliune-filled  container  need  only  be 


filled  to  within  one-inch  of  the  top  of 
the  container. 

***** 

(4)  Each  package  or  container  of 
nectarines  shall  bear,  on  one  outside 
end  in  plain  sight  and  in  plain  letters, 
the  name  and  address  of  the  shipper. 

•        •        •        *        • 

(5)'  *  * 

(ii)  The  size  of  nectarines  in  molded 
forms  (tray-packs)  in  experimental 
containers,  and  in  the  No.  22G  standard 
lug  boxes,  shall  be  indicated  according 
to  the  number  of  such  nectarines  when 
packed  in  molded  forms  in  the  No.  22D 
standard  lug  box  or  the  No.  32  standard 
box,  in  accordance  with  the 
requirements  of  standard  pack,  such  as 
"80  size,"  "88  size,"  etc.,  along  with 
count  requirements  in  paragraph 
(a)(5)(i)  of  this  section. 
***** 

(8)  Each  Euro  five  down  returnable 
plastic  container  of  loose-filled 
nectarines  shall  bear  on  one  outside  end 
in  plain  sight  and  in  plain  letters  the 
words  "31  pounds  net  weight." 
***** 

(b)  As  used  in  this  section,  "standard 
pack"  and  "fairly  uniform  in  size"  shall 
have  the  same  meaning  as  set  forth  in 
the  U.S.  Standards  for  Grades  of 
Nectarines  (Sees.  51.3145  to  51.3160) 
and  all  other  terms  shall  have  the  same 
meaning  as  when  used  in  the  amended 
marketing  agreement  and  order.  A  No. 
12B  standard  fruit  box  measures  2%  to 
7V8XIIV2XI6V8  inches.  No.  22D 
standard  lug  box  measures  2%  to 
7V8X13V2X16V8  inches.  No.  22E 
standard  lug  box  measures 
83/4Xl3V2Xl6Va  inches.  No.  22G 
standard  lug  box  measures  7Va  to 
7V2XI3V4XI5V8,  No.  32  standard  box 
measures  5^/4  to  7V4Xl2xl93/4  inches, 
and  Euro  five  down  standard  box 
measures  3V2  to  103/4x16x24  inches.  All 
dimensions  are  given  in  depth  (inside 
dimensions)  by  width  by  length  (outside 
dimensions).  "Individual  consumer 
packages"  means  packages  holding  15 
pounds  or  less  net  weight  of  nectarines. 
"Tree  ripe"  means  "tree  ripened"  and 
fruit  shipped  and  marked  as  "tree  ripe," 
"tree  ripened,"  or  any  similar  terms 
using  the  words  "tree"  and  "ripe"  must 
meet  the  minimum  Califomia  Well 
Matured  standards. 
***** 

(d)  During  the  period  April  6,  2002, 
through  October  31,  2002,  each 
container  or  package  when  packed  vn\h 
nectarines  meeting  the  "CA  Utility" 
quality  requirements,  shall  bear  the 
words  "CA  Utility,"  aloiig  with  all  other 
required  container  markings,  in  letters 
at  least  ^/e  inch  in  height  on  the  visible 
display  panel.  Consumer  bags  or 
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packages  must  also  be  clearly  marked  on 
the  consumer  bags  or  packages  as  "CA 
Utility,"  along  with  all  other  required 
markings,  in  letters  at  least  ^/a  inch  in 
height. 


Table  1— Continued 


Table  1— Continued 


4.  Section  916.356  is  amended  by: 

A.  Revising  paragraph 
(a)(l)introductory  text; 

B.  Revising  TABLE  1  of  paragraph 
(a)(l)(iv);  and 

C.  Revising  the  introductory  text  of 
paragraphs  (a)(4)  and  (a)(6)  to  read  as 
follows: 

§  91 6.356    Califomia  nectarine  grade  and 
size  regulation. 

(a)  *   *  * 

(1)  Any  lot  or  package  or  container  of 
any  variety  of  nectarines  unless  such 
nectarines  meet  the  requirements  of  U.S. 
No.  1  grade:  Provided,  That  nectarines  2 
inches  in  diameter  or  smaller,  shall  not 
have  fairly  light-colored,  fairly  smooth 
scars  which  exceed  an  aggregate  area  of 
a  circle  %  inch  in  diameter,  and 
nectarines  larger  than  2  inches  in 
diameter  shall  not  have  fairly  light- 
colored,  fairly  smooth  scars  which 
exceed  an  aggregate  area  of  a  circle  Vz 
inch  in  diameter:  Provided  further.  That 
an  additional  tolerance  of  25  percent 
shall  be  permitted  for  fhiit  that  is  not 
well  formed  but  not  badly  misshapen: 
Provided  further,  That  all  varieties  of 
nectarines  which  fail  to  meet  the  U.S. 
No.  1  grade  only  on  account  of  lack  of 
blush  or  red  color  due  to  varietal 
characteristics  shall  be  considered  as 
meeting  the  requirements  of  this 
subpart:  Provided  further,  That  during 
the  period  April  6,  2002,  through 
October  31,  2002,  any  handler  may 
handle  nectarines  if  such  nectarines 
meet  "CA  Utility"  quality  requirements. 
The  term  "CA  Utility"  means  that  not 
more  than  40  percent  of  the  nectarines 
in  any  container  meet  or  exceed  the 
requirements  of  the  U.S.  No.  1  grade, 
except  that  when  more  than  30  percent 
of  the  nectarines  in  any  container  meet 
or  exceed  the  requirements  of  the  U.S. 
No.  1  grade,  the  additional  10  percent 
shall  have  non-scoreable  blemishes  as 
determined  when  applying  the  U.S. 
Standards  for  Grades  of  Nectarines;  and 
that  such  nectarines  are  mature  and  are: 


• 

*      '  *         *         * 
(iv)*   *   * 

Table  1 

Column  A  variety 

Column  B  ma- 
turity guide 

Alshir  Red 

April  Glo  

August  Gto  

August  Lion  

August  Red  

Aurelio  Grand 

J 
H 

L 
J 
J 

F 

Column  A  variety 


Autumn  Deligtit 

Autumn  Grand 

Big  Jim  

Diamond  Bright  

Diamond  Jewel 

Diamond  Ray  

Eariiglo  

Earty  Diamond 

Eariy  May  

Eariy  May  Grand  ... 

Earty  Red  Jim , 

Earty  Sungrand  

Fairtane  

Fantasia 

Firebrite  

Fire  Sweet 

Flame  Glo 

Flamelcist 

Flaming  Red 

Flavortop  

Grand  Diamond 

Gran  Sun 

Honey  Blaze 

Honey  Kist 

Independence 

July  Red  

June  Brite  

Juneglo 

Kay  Diamond 

King  Jim  

Kism  Grand  

Late  Le  Grand  

Late  Red  Jim 

May  Diamond  

May  Fire  

Maygk} 

May  Grand  

May  Jim 

May  Kist 

May  Lion 

Mid  Glo 

Moon  Grand  

Niagra  Grand 

P-R  Red  

Prima  Diamond  XIII 

Red  Delight  

Red  Diamond  

Red  Fred  

Red  Free  

Red  Glen  

Red  Glo 

Red  Grand 

Red  Jewel  

Red  Jim  

Red  May  

Rio  Red  

Rose  Diamond  

Royal  Delight 

Royal  Giant  

Royal  Glo  

Ruby  Diamond  

Rut>y  Grand 

Rul>y  Sun  

Rut>y  Sweet 

Scariet  Red  

September  Free  .... 
September  Grand  .. 

September  Red  

Sheri  Red  

Sparkling  June  

Sparkling  May  

Spartding  Red 

Spring  Bright  

Spring  Diamond  .... 


Column  B  ma- 
turity guide 


L 

L 

J 

J 

L 

L 

i 

J 

F 

H 

J 

H 

L 

J 

H 

J 

L 

L 

K 

J 

L 

L 

J 

I 

H 

L 

I 

H 

L 

L 

J 

L- 

J 

I 

H 

H 

H 

I 

H 

J 

L 

L 

H 

L 

L 

I 

L 

J 

L 

J 

I 

H 

L 

L 

J 

L 

J 

F 

I 

I  . 

L 

J 

J 

J 

K 

J 

L 

L 

J 

L 

J 

L 

L 

L 


,  Column  A  variety 


Spring  Ray  

Spring  Sweet 

Spring  Red  

Star  Brite 

Summer  Beaut  

Summer  Blush 

Summer  Bright  

Summer  Diamond  

Summer  Fire  

Summer  Grand 

Summer  Lion 

Summer  Red  

Sunburst  

Sun  Diamond  

Sunecteight  (Super  Star) 

Sun  Grand 

Tom  Grand 

Zee  Glo  

Zee  Grand 


Column  B  ma- 
turity guide 


L 

J 

H 

J 

H 

J 

J 

L 

L 

L 

L 

L 

J 

I 

G 

G 

L 

J 

I 


Note:  Consult  with  the  Federal  or  Federal- 
State  Inspection  Service  Supervisor  for  the 
maturity  guides  applicable  to  the  varieties 
not  listed  above. 


(4)  Any  package  or  container  of  Arctic 
Rose.  Arctic  Star.  Diamond  Bright. 
Juneglo,  June  Pearl,  Kay  Glo,  Kay  Sweet, 
May  Diamond,  May  Grand,  Prima 
Diamond  IV,  Prima  Diamond  VI,  Prima 
Diamond  XIII.  Prince  Jim.  Prince  Jim  1, 
Red  Delight,  Red  Glo,  Rose  Diamond, 
Royal  Glo,  Scarlet  Jewels,  Sparkling 
May,  Star  Brite,  White  Sim,  or  Zee 
Grand  variety  nectarines  unless: 
***** 

(6)  Any  package  or  container  of  Alta 
Red,  Arctic  Blaze,  Arctic  Gold,  Arctic 
Ice.  Arctic  Jay,  Arctic  Mist.  Arctic  Pride, 
Arctic  Queen.  Arctic  Snow  (White 
Jewel),  Arctic  Sweet,  August  Glo, 
August  Lion,  August  Pearl.  August  Red. 
August  Snow,  Big  Jim,  Bright  Pearl, 
Bright  Sweet,  Diamond  Ray.  Early  Red 
Jim,  Firebrite,  Fire  Pearl,  Fire  Sweet, 
Flame  Glo,  Flaming  Red,  Grand 
Diamond,  Grand  Pearl,  Grand  Sweet, 
Honey  Blaze,  Honey  Kist,  July  Pearl, 
July  Red,  June  Lion,  Kay  Diamond,  Kay 
Pearl,  King  Jim,  Late  Red  Jim,  P-R  Red, 
Prima  Diamond  IX,  Prima  Diamond  XVI, 
Prima  Diamond  XVIII,  Prima  Diamond 
XIX,  Prima  Diamond  XXTV,  Prima 
Diamond  XXVffl,  Red  Diamond,  Red 
Glen,  Red  Jim,  Regal  Pearl,  Regal  Red, 
Royal  Giant.  Ruby  Diamond,  Ruby  Pearl, 
Ruby  Sweet,  Scarlet  Red,  September 
Bright  (26P-490),  September  Free, 
September  Red,  Sparkling  Jime, 
Sparkling  Red.  Spring  Bright,  Spring 
Diamond,  Spring  Red,  Spring  Sweet. 
Summer  Beaut,  Summer  Blush,  Summer 
Bright,  Summer  Diamond,  Summer  Fire, 
Sununer  Grand,  Simuner  Jewel,  Summer 
Lion,  Summer  Red,  Sunburst,  Sim 
Diamond,  Sunecteight  (Super  Star), 
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Sunny  Red.  Sun  Valley  Sweet.  Sweet 
White,  Terra  White,  or  Zee  Glo  variety 
nectarines  unless: 


PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CAUFORMA 

5.  Section  917.150  is  revised  to  read 
as  follows: 

1917.150    Lot  stamping. 

Except  when  loaded  directly  into 
railway  cars,  exempted  under  §917.143, 
or  for  peaches  mailed  directly  to 
consumers  in  consumer  packages,  all 
exposed  or  outside  containers  of 
peaches,  and  not  less  than  75  percent  of 
the  total  containers  on  a  pallet,  jhall  be 
plainly  stamped,  prior  to  shipment, 
with  a  Federal-State  Inspection  Service 
lot  stamp  ntunber.  assigned  by  such 
Service,  showing  that  such  fruit  has 
been  USDA  inspected  in  accordance 
with  §  917.45:  Provided,  That  for  the 
period  April  6,  2002,  through  November 
23,  2002,  pallets  of  returnable  plastic 
containers  shall  have  the  lot  stamp 
numbers  affixed  to  each  pallet  with  a 
USDA-approved  pallet  tag,  in  addition 
to  the  lot  stamp  numbers  and  other 
required  information  on  cards  on  the 
individual  containers. 
***** 

6.  Section  917.442  is  amended  by; 

A.  Revising  paragraph  (a)(1); 

B.  Redesignating  ctirrent  paragraphs 
(a)(8),  (a)(9),  and  (a)(10)  as  (a){10). 
(a)(ll),  and  (a)(12);  and  adding  a  new 
paragraph  (a)(9); 

C.  Redesignating  current  paragraphs 
(a)(4),  (a)(5),  (a)(6),  and  (a)(7)  as  (a)(5). 
(a)(6),  (a)(7),  and  (a)(8);  and  adding  a 
new  paragraph  (a)(4); 

D.  Revising  redesignated  paragraph 
(a)(5)(ii); 

E.  Revising  the  title  of  Tables  1  and 
2  in  redesignated  paragraph  (a)(5)(iv); 

F.  Adding  new  Table  3  after  Tables  1 
and  2  in  redesignated  paragraph 
(a)(5)(iv); 

G.  Revising  paragraph  (b);  and 

H.  Revising  paragraph  (d)  to  read  as 
follows: 

f  91 7.442    California  paach  container  and 
pack  ragulation. 

(a)*  *  • 

(1)  Such  peaches,  when  packed  in  any 
closed  package  or  container,  except 
master  containers  of  consumer 
packages,  individual  consiuner 
packages,  and  Euro  five  down  reusable 
plastic  containers,  shall  conform  to  the 
reqiiirements  of  standard  pack: 
Provided,  That  peaches  in  any  such 
voliune-fiUed  container  need  only  be 


filled  to  within  one-inch  of  the  top  of 
the  container. 
***** 

(4)  Each  package  or  container  of 
peaches  shall  bear,  on  one  outside  end 
in  plain  sight  and  in  plain  letters,  the 
name  and  address  of  the  shipper. 

(5)*   *   • 

(ii)  The  size  of  peaches  in  molded 
forms  (tray-packs)  in  experimental 
containers,  and  in  the  No.  22G  standard 
lug  boxes,  shall  be  indicated  according 
to  the  number  of  such  peaches  when 
packed  in  molded  forms  in  the  No.  22D 
standard  lug  box  or  the  No.  32  standard 
box,,  in  accordance  with  the 
requirements  of  standard  pack,  such  as 
"80  size,"  "88  size,"  etc.,  along  with 
count  requirements  in  paragraph 
(a)(5)(i)  of  this  section. 
***** 

(iv)*  *  * 

Table  1— Weight-Coiujt  Standards  for 
All  Varieties  of  Peaches  (Except  Peento 
(Donut)  Varieties)  Packed  in  Loose- 
Filled  or  Tight-Filled  Containers 


Table  2— Weight  Count  Standards  for 
All  Varieties  of  Peaches  (Except  Peento 
(Donut)  Varieties)  Packed  in  Loose- 
Filled  or  Tight-Filled  Containers. 


Table  3— Weight-Count  Standards 
FOR  Peento  (Donut)  Varieties  of 
Peaches  Packed  in  Loose-Filled 
OR  Tight-Filled  Ck)NTAiNERS 


Column  A— Tray  pack  size  des- 
ignation 


80 

72 

70 

64 

60 

56 

54 

SO 

48 

44 

42. 

40 

36 

34 


Column  B — 

Maximum 

number  of 

peaches  in 

a  16-pound 

sample 


140 
128 
111 
99 
93 
87 
77 
80 
74 
70 
68 
59 
53 
50 


(9)  Each  Euro  five  down  returnable 
plastic  container  of  loose-filled  peaches 
shall  bear  on  one  outside  end  in  plain 
sight  and  in  plain  letters  the  words  "31 
pounds  net  weight." 
***** 

(b)  As  used  in  this  section,  "standard 
pack"  and  "fairly  uniform  in  size"  shall 


have  the  same  meaning  as  set  forth  in 
the  U.S.  Standards  for  Grades  of  Peaches 
(Sees.  51.1210  to  51.1223)  and  all  other 
terms  shall  have  the  same  meaning  as 
when  used  in  the  amended  marketing 
agreement  and  order.  A  No.  12B 
standard  tnxit  box  measines  2%  to  7Vs 
X IIV2  X 16V8  inchest  No.  22D  standard 
lug  box  measures  2V8  to  7Va  x  13V2  x 
16V8  inches,  No.  22E  standard  lug  box 
measures  8^/4  x  13V2  x  16  inches,  No. 
22G  standard  lug  box  measures  7%  to 
7V2  X  13V4  X  ISVb,  No.  32  standard  box 
measures  5^/4  to  7V4  x  12  x  19^/4  inches, 
and  the  Euro  five  down  standard  box 
measiires  3V2  to  10%  x  16  x  24  inches. 
All  dimensions  are  given  in  depth 
(inside  dimensions)  by  width  by  length 
(outside  dimensions).  "Individual 
consimier  packages"  means  packages 
holding  15  pounds  or  less  net  weight  of 
peaches.  "Tree  ripe"  means  "tree 
ripened"  and  fruit  shipped  and  marked 
as  "tree  ripe,"  "tree  ripened,"  or  any 
similar  terms  using  the  words  "tree" 
and  "ripe"  must  meet  the  miniqium 
California  Well  Matured  standards. 
***** 

(d)  During  the  period  April  6,  2002, 
through  November  23,  2002.  each 
container  or  package  when  packed  with 
peaches  meeting  "CA  UtiUty"  quality 
requirements,  shall  bear  the  words  "CA 
Utility."  along  with  all  other  required 
container  markings,  in  letters  at  least  % 
inch  in  height  on  the  visible  display 
panel.  Consimier  bags  or  packages  must 
also  be  clearly  marked  on  the  consumer 
bags  or  packages  as  "CA  Utility.  "  along 
with  all  other  required  markings,  in 
letters  at  least  %  inch  in  height. 
***** 

7.  Section  917.459  is  amended  by: 

A.  Revising  the  introductory  text  of 
paragraph  (a)(1); 

B.  Revising  the  introductory  text  of 
paragraph  (a)(l)(iv); 

C.  Revising  Table  1  of  paragraph 
(a)(l)(iv);  and 

D.  Revising  the  introductory  text  of 
paragraphs  {a)(2),  (a)(3),  {a)(5),  and  (a)(6) 
to  read  as  follows: 

§917.459    Calitomia  paaoh  grada  and  size 
ragulation. 

(a)*   *  * 

(1)  Any  lot  or  package  or  container  of 
any  variety  of  peaches  imless  such 
peaches  meet  the  requirements  of  U.S. 
No.  1  grade:  Provided,  That  an 
additional  25  percent  tolerance  shall  be 
permitted  for  fruit  with  open  sutures/ 
which  are  damaged,  but  not  seriously 
damaged:  Provided  further.  That 
peaches  of  the  Peento  type  shall  be 
permitted  a  10  percent  tolerance  for 
healed,  non-serious,  blossom-end 
growth  cracks:  Provided  further,  That 
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during  the  period  April  6.  2002,  through 
November  23,  2002,  any  handler  may 
handle  peaches  if  such  peaches  meet 
"CA  Utility"  quality  requirements.  The 
term  "CA  UtiUty"  means  that  not  more 
than  40  percent  of  the  peaches  in  any 
container  meet  or  exceed  the 
requirement  of  the  U.S.  No.  1  grade, 
except  that  when  more  than  30  percent 
of  the  peaches  in  any  container  meet  or 
exceed  the  requirements  of  U.S.  No.  1 
grade,  the  additional  10  percent  shall 
have  non-scoreable  blemishes  as 
determined  when  applying  the  U.S. 
Standards  for  Grades  of  Peaches;  and 
that  such  peaches  are  mature  and  are: 
***** 

(iv)  The  Federal  or  Federal-State 
Inspection  Service  shall  make  the  final 
determinations  on  maturity  through  the 
use  of  color  chips  or  other  tests  as 
determined  appropriate  by  the 
inspection  agency.  The  Federal  or 
Federal-State  Inspection  Service  will 
use  the  maturity  guides  listed  in  Table 
1  in  making  maturity  determinations  for 
the  specified  varieties  when  inspecting 
to  the  "well  matured"  level  of  maturity. 
For  these  varieties,  not  less  than  90 
percent  of  any  lot  shall  meet  the  color 
guide  established  for  the  variety,  and  an 
aggregate  area  of  not  less  than  90 
percent  of  the  fruit  surface  shall  meet 
the  color  guide  established  for  the 
variety,  except  that  for  the  Joanna  Sweet 
variety  of  peaches,  not  less  than  an 
aggregate  area  of  100  percent  of  the  fruit 
surface  shall  meet  the  color  guide 
established  for  the  variety.  For  varieties 
not  listed,  the  Federal  or  Federal-State 
Inspection  Service  will  use  such  tests  as 
it  deems  proper.  A  variance  for  any 
variety  from  the  application  of  the 
maturity  guides  specified  in  Table  1 
may  be  granted  during  the  season  to 
reflect  changes  in  crop,  weather,  or 
other  conditions  that  would  make  the 
specified  guides  an  inappropriate 
measure  of  "well  matured." 

Table  1 


Table  1— Continued 


Table  1— Continued 


Column  A  variety 


Angelus    

August  Lady  ... 
Autumn  Flame 
Autumn  Gem  .. 
Autumn  Lady  .. 
Autumn  Rose  . 
Blum's  Beauty 
Brittney  Lane   .. 

Cal  Red    

Camival    

Cassie    

Coronet  

Crimson  Lady  . 
Crown  Princess 
David  Sun  ....... 


Column  B  ma- 
turity guide 


I 

L 

J 

I 

H 

H 

G 

J 

I 

I 

H 

E 

J 

J 

I 


Column  A  variety 


Diamond  Princess   

Earii  Rich   

Earlitreat   

Early  Delight 

Early  Elegant  Lady  

Early  May  Crest    

Early  O'Henry   

Early  Top   

Elt)erta   

Elegant  Lady    

Fairtime    

Fancy  Lady 

Fay  Elberta  

Fire  Red    

First  Lady    

Flamecrest  

Flavorcrest 

Flavor  Queen    

Flavor  Red 

Franciscan   

-Goldcrest   

Honey  Red    

Joanna  Sweet    

John  Henry   

July  Elt)erta    

June  Lady  

June  Pride 

Kem  Sun    

Kingscrest  

Kings  Lady    

Kings  Red  

Lacey   

Lady  Sue ,. 

Late  Ito  Red    

Madonna  Sun   

May  Crest   

May  Sun    

Menill  Gem  ...; 

Menill  Gemfree    

Morning  Lord   

O'Henry    

Pacifica   

Prima  Gattie  8   

Queencrest  

Ray  Crest    

Red  Dancer  (Red  Boy)    

Redhaven   

Red  Lady  

Redtop  

Regina   

Rich  Lady 

Rich  May 

Rich  Mike    

Rio  Oso  Gem    

Royal  Lady   

Royal  May    

Ruby  May   

Ryan  Sun    

September  Sun 

Sierra  Crest   

Sien-a  Lady  

Sparkle    

Sprague  Last  Chance    

Springcrest    

Spring  Delight  

Spring  Lady   

Summer  Lady   

Summerset   

Summer  Zee    

Suncrest 

Supechfour  (Amber  Crest) 


Column  B  ma- 
turity guide 


J 

H 

H 

H 

L 

H 

I 

G 

B 

L 

G 

J 

C 

I 

D 

I 

Q 

H 

G 

G 

H 

G 

J 

J 

C 

G 

J 

H 

H 

I 

I 

I 

L 

L 

J 

G 

I 

G 

G 

J 

I 

G 

L 

G 

G 

I 

G 

G 

G 

G 

J 

H 

H 

I 

J 

G 

H 

I 

I 

H 

I 

I 

L 

G 

G 

H 

L 

I 

L 

G 

G 


Column  A  variety 


Super  Rich  .. 
Sweet  Dream 
Sweet  Gem  . 
Sweet  Mick  .. 
Sweet  Scarlet 

Topcrest    

Tra  Zee  ......... 

Vista    

Willie  Red  ... 
Zee  Lady  .... 
60EF32   


Column  B  ma- 
turity guide 


H 

J 

J 

J 

J 

H 

J 

J 

G 

L 

I 


Note:  Consult  with  the  Federal  or  Federal- 
State  Inspection  Service  Supervisor  for  the 
maturity  guides  applicable  to  the  varieties 
not  listed  above. 

*****-_ 

(2)  Any  package  or  container  of 
Earlitreat  or  91002  variety  peaches 
unless: 

***** 

(3)  Any  package  or  container  of  Snovv 
Klst,  Super  Rich  or  Topcrest  variety 
peaches  imless: 

***** 

(5)  Any  package  or  container  of 
Babcock,  Bev's  Red.  Brittney  Lane, 
Crimson  Lady.  Crown  Princess.  David 
Sun,  Early  May  Crest,  Flavorcrest.  June 
Lady.  Kem  Sun,  Kingscrest,  May  Crest, 
May  Sun,  May  Sweet,  Pink  Rose,  Prima 
Peach  IV,  Queencrest,  Ray  Crest, 
Redtop.  Rich  May.  Rich  Mike.  Snow 
Brite,  Snow  Prince,  Springcrest,  Spring 
Lady,  Spring  Snow,  Sugar  May,  Sunlit 
Snow  (172LE81).  Sweet  Scarlet,  White 
Dream.  Zee  Diamond,  012-094,  or 
172LE  White  Peach  (Crimson  Snow/ 
Sunny  Snov»r)  variety  peaches  unless: 
***** 

(6)  Any  package  or  container  of 
August  Lady,  Autumn  Flame,  Autimm 
Red,  Autimm  Rose,  Autumn  Snow,  Cal 
Red,  Cassie,  Champagne,  Coral  Princess, 
Country  Sweet,  Diamond  Princess,  Earli 
Rich,  Early  Elegant  Lady,  Elegant  Lady, 
Fairtime,  Fancy  Lady.  Fay  Elberta. 
Flamecrest,  Flaming  Dragon,  Full  Moon, 
Garnet  Jewel,  Ivory  Princess,  Jillie 
White.  Joaima  Sweet.  John  Heiuy.  July 
Flame,  June  Pride,  Kaweah,  Kings  Lady, 
Klondike,  Lacey,  Late  Ito  Red,  Madonna 
Sun,  Morning  Lord,  O'Henry,  Pretty 
Lady,  Prima  Gattie  8,  Prima  Peach  13, 
Prima  Peach  20,  Prima  Peach  23.  Prima 
Peach  XXV.  Prima  Peach  XXVII. 
Princess  Gayle,  Queen  Lady.  Red 
Dancer.  Red  Sun.  Rich  Lady,  Royal 
Lady,  Ryan  Sun,  Saturn  (Donut),  Scarlet 
Snow,  September  Flame,  September 
Snow,  September  Sun,  Sierra  Gem,  . 
Sierra  Lady,  Snow  Blaze,  Snow  Fall, 
Snow  Gem,  Snow  Giant,  Snow  Jewel, 
Snow  King,  Sprague  Last  Chance, 
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Spring  Gem.  Sugar  Giant.  Sugar  Lady, 
Summer  Dragon.  Summer  Lady, 
Summer  Sweet,  Summer  Zee, 
Supechfour  (Amber  Crest),  Sweet 
Dream,  Sweet  Gem.  Sweet  Kay,  Sweet 
September,  Tra  Zee,  Vista,  White  Lady, 
Zee  Lady,  or  24-SB  variety  peaches 
unless:  • 
***** 

Dated:  March  28.  2002. 
A.).  Yates, 

Administrator.  Agricultural  Marketing 
Service. 

|FR  Doc.  02-8140  Filed  4-3-02;  9:51  am) 
BHJJNGCOOe  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  20 

RIN3150-AG25 

RavWon  Of  the  Skin  Doaa  Limit 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  in  10  CFR  part  20  to  change 
the  definition  and  method  of  calculating 
Shallow-dose  equivalents  (SDKs)  by 
specifying  that  the  assigned  SDK  must 
be  the  dose  averaged  over  the  10  square 
centimeters  of  skin  receiving  th^  highest 
exposure,  rather  than  1  square 
centimeter  as  stated  in  the  existing 
regulation.  A  result  of  this  rulemaking  is 
to  make  the  skin  dose  limit  less 
restrictive  when  small  areas  of  skin  are 
irradiated  (i.e.  more  representative  of 
actual  health  risks)  and  to  address  skin 
and  extremity  doses  from  all  source 
geometries  under  a  single  limit.  This 
change  requires  measuring  or 
calculating  SDKs  from  discrete 
radioactive  particles  (DRPs)  on  or  off  the 
skin,  from  very  small  areas  (<1.0  square 
centimeter)  of  skin  contamination,  and 
from  any  other  source  of  SDE  by 
averaging  the  measured  or  calculated 
dose  over  the  most  highly  exposed, 
contiguous  10  square  centimeters  for 
comparison  to  the  skin  dose  limit  of  50 
rem  (0.5  Sv).  The  Commission  believes 
that  although  the  less  restrictive  limit  on 
dose  to  sm^l  areas  of  the  skin  might 
permit  more  frequent,  transient, 
observable  effects  such  as  reddening  of 
the  skin,  the  change  nevertheless 
represents  a  substantial  increase  in 
worker  protection  because  reduced 
monitoring  for  DRPs  will  result  in 
reduced  external  dose  and  reduced  use 
of  protective  clothing  will  result  in 


fewer  industrial  hazards  in  the 

workplace. 

EFFECTIVE  DATE:  June  4,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  K.  Roecklein,  Office  of  Nuclear 

Reactor  Regulation,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

DC  20555-0001,  telephone  (301)  415- 

3883;  e-mail  AXfl@nir.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

With  the  installation  of  very  sensitive 
portal  monitors  in  tlie  mid-  and  late- 
1980s,  many  nuclear  power  plants 
detected  contamination  of  individuals 
and  their  clothing  by  small,  usually 
microscopic,  highly  radioactive  beta  or 
beta-gamma  emitting  particles  having 
relatively  high  specific  activity.  These 
particles,  known  as  "discrete 
radioactive  particles"  (DRPs)  and 
sometimes  "hot  particles,"  most 
commonly  contain  ^Co  or  fission 
products.  DRPs  apparently  become 
electrically  charged  as  a  result  of 
radioactive  decay  and,  therefore,  tend  to 
be  fairly  mobile.  DRP  movement  in  the 
workplace  is  unpredictable  and,  thus, 
worker  contamination  is  difficult  to 
control.  A  unique  aspect  of  DRPs  on  or 
very  near  the  skin  is  that  very  small 
amounts  of  tissue  can  be  exposed  to 
large,  highly  nonuniform  doses.  These 
intense,  localized  irradiations  may 
produce  deterministic  effects,  such  as 
reddening  of  the  skin,  transient  breaks 
in  the  skin  or  necrosis  of  small  areas  of 
the  skin,  but  the  stochastic  risk  of 
inducing  skin  cancer  due  to  a  DRP 
exposure  is  negligible. 

In  the  late-1990s,  a  materials  licensee 
reported  that  workers  received  DRP 
exposures  while  manufacturing 
radiographic  sources.  In  addition  to  the 
DRP  concern,  several  events  have 
occvured  involving  contamination  of 
very  small  areas  (<1.0  square 
centimeter)  of  skin,  primarily  in  the 
handling  of  solutions  of  highly 
concentrated  radiopharmaceuticals. 
Although  these  contamination  events 
produce  relatively  large  doses  to  very 
small  areas  of  skin,  they  are  known  to 
result  in  insignificant  overall  health 
detriments.  Nevertheless,  imder  existing 
provisions  in  NRC  regulations,  several 
of  these  contamination  events  were 
defined  as  overexposures,  and  resulted 
in  enforcement  actions,  with  the  result 
that  workers  could  not  be  assigned  work 
in  radiation  areas  for  the  balance  of  the 
year.  These  consequences  were  not 
conunensurate  with  the  actual  health 
detriment. 

The  principal  stochastic  risk 
associated  with  irradiation  of  the  skin  is 
non-melanoma  skin  cancer  (that  is. 


basal  cell  and  squamous  cell  skin 
cancer).  The  risk  of  skin  cancer 
following  irradiation  of  the  skin  by 
DRPs.  or  fit)m  very  small  areas  of 
contamination,  is  not  comparable  to 
irradiation  of  extended  areas  of  the  skin 
because  of  the  very  small  number  of 
cells  involved  and  the  greater  potential 
for  high  local  beta  particle  dose  to  kill 
cells  rather  than  cause  transformation  to 
a  precancerous  stage.  In  Report  No.  106, 
"Limit  for  Exposure  to  "Hot  Particles" 
on  the  Skin"  (1989),  the  Congressionally 
chartered  National  Council  on  Radiation 
Protection  and  Measurements  (NCRP) 
conservatively  estimated  the  risk  of  skin 
cancer  following  a  DRP  dose  of  50  rem 
(0.5  Sv)  to  an  area  of  2  mm  -  to  be  7  x 
10  -  '  Gy  -  '  (7  X  10 -' rad    ').  and  the 
risk  of  skin  cancer  mortality  to  be  about 
1  X  10    9  Gy  - '  (1  X  10  -  "  rad  - '). 
Because  the  risk  of  stochastic  effects 
(i.e.,  cancer)  from  gamma  and  beta 
radiation  from  DRPs  has  been  shown  to 
be  negligible  for  DRP  exposures  to  the 
skin,  induction  of  skin  cancer  is  of  less 
concern  than  the  potential  for 
deterministic  effects. 

In  1991.  the  NRC  revised  Title  10.  part 
20  of  the  Code  of  Federal  Regulations 
and  its  occupational  dose  limit  for  Ae 
skin  of  the  whole  body  to  50  rem  (0.5 
Sv)  SDE  per  year  to  prevent 
deterministic  effects  that  might  result 
from  a  lifetime  exposure  at  the  dose 
limit  (56  FR  23360;  May  21.  1991).  This 
dose  limit  for  the  skin  is  specified  in  10 
CFR  20.1201(a)(2)(ii),  and  is  intended  to 
prevent  damage  to  areas  of  the  skin  that 
are  large  relative  to  areas  exposed  by 
DRPs  on  the  skin,  and  that  could 
compromise  skin  function  or 
appearance.  The  NRC  noted  in  that 
rulemaking  that  certain  issues  "are 
being  resolved  in  other  rulemaking 
proceedings  because  of  either  their 
scope,  complexity,  or  timing."  One  of 
the  issues  that  was  listed  concerned 
limits  and  calculational  procediu^s  for 
dealing  with  the  DRP  issue.  It  was 
recognized  that  the  ciurent  skin  dose 
limit  was  overly  conservative  for  DRP 
doses  and  SDEs  to  very  small  areas  of 
the  skin.  The  final  rule  stated  that  there 
would  be  a  rulemaking  to  set  limits  for 
skin  irradiation  by  DRPs.  This 
amendment  to  10  CFR  part  20  responds, 
in  part,  to  that  commitment. 

The  existing  part  20  skin  dose  limit  of 
50  rem  (0.5  Sv)  averaged  over  1  square 
centimeter  was  intended  to  apply  to  a 
relatively  uniform  dose  to  a  larger  area 
of  skin  than  that  usually  exposed  by 
DRPs  with  the  objective  of  preventing 
deterministic  damage  to  the  skin. 
Because  the  NCRP  considered  this  limit 
to  be  overly  conservative  for  DRPs  on  or 
very  near  the  skin,  the  NRC  announced 
an  interim  enforcement  discretion 
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policy  in  hiformatlon  Notice  (IN)  90-48. 
"Enforcement  Policy  for  Hot  Particle 
Exposures"  (55  FR  31113;  July  31. 
1990).  That  policy  addressed  reporting 
and  mitigation  if  a  DRP  dose  exceeded 
the  existing  limit  of  50  rem  (0.5  Sv)  over 
1  square  centimeter,  and  stated  that  the 
NRC  would  take  enforcement  action  for 
overexposiu^s  if  the  DRP  beta  emission 
exceeded  75  ^Ci-hrs  (approximately 
300-500  rads).  To  avoid  DRP  doses 
greater  than  50  rem  (0.5  Sv)  and  the 
resulting  reporting  requirement, 
licensees  monitor  workers  for  DRP 
contamination  frequentiy  during  the 
work  shift.  This  results  in  additional 
external  dose  either  to  the  workers,  who 
incur  additional  exposure  time  in 
exiting  and  reentering  the  restricted 
area,  or  to  the  radiation  protection  staff, 
who  must  enter  the  restricted  area  to 
perform  the  monitoring. 

In  1988,  the  NRC  contracted  with 
Brookhaven  National  Laboratory  (BNL) 
to  study  the  health  effects  of  DRPs  on 
the  skin  and  initiated  a  contract  with 
the  NCRP  to  develop  guidance  on 
controlling  DRP  doses,  to  NUREG/CR- 
6531,  "Effects  of  Radioactive  Hot 
Particles  on  Pig  Skin"  (June  1997).  BNL 
provided  data  on  the  probability  that 
irradiation  of  the  skin  by  DRPs  in 
contact  with  or  near  the  skin  would 
produce  breaks  in  the  skin  and 
demonstrated  that  these  effects  would 
be  very  unlikely  to  pose  any  serious 
health  problems  to  workers.  The  BNL 
work  examined  the  nonuniform,  highly 
concentrated  dose  to  1  square 
centimeter  from  DRPs  in  contact  with  or 
near  the  skin,  and  not  the  dose  that 
would  be  delivered  to  the  adjacent  skin 
tissue.  This  BNL  data  was  supported  by 
other  reported  studies  and  similar 
experiments  performed  by  the  Electric 
Power  Research  tostitute  (EPRI)  as 
reported  in  EPRI  TR-104781.  "Skm 
tojiuies  From  Discrete  Radioactive 
Particles"  (1994).  Consequentiy,  in 
Report  No.  130.  "Biological  Effects  and 
Exposure  Limits  for  "Hot  Particles" 
(1999),  the  NCRP  recommended  a  dose- 
limiting  guideline  for  DRPs  of  50  rads 
(0.5  Gy)  averaged  over  the  most  highly 
exposed  10  square  centimeters. 

In  October  1998.  the  NRC  staff 
submitted  a  rulemaking  plan  (SECY-98- 
245)  entitied  "Protection  Against 
Discrete  Radioactive  Particle  (DRP) 
Exposures  (10  CFR  Part  20)."  to  tiiat 
plan  the  NRC  staff  proposed 
establishing  a  constraint  of  300  rads  (3 
Gy)  over  1  square  centimeter  as  a 
program  design  guideline  or  action 
level,  and  a  limit  of  1000  rads  (10  Gy) 
over  1  square  centimeter  for  DRPs  on  or 
near  the  skm.  The  existing  skin  dose 
limit  would  have  been  retamed  for  all 
other  skin  doses.  The  intent  of  that 


proposed  amendment  was  to  reduce  the 
additional  external  dose  tocurred  by 
workers  to  monitoring  for  DRP 
contamtoation  during  work  shifts  and  to 
reduce  unnecessary  regulatory  burden 
by  adopting  more  realistic  thresholds  for 
DRP  dose  control  and  reporttog 
requirements.  In  a  staff  requirements 
memorandum  (SRM)  dated  December 
23. 1998.  the  Commission  directed  the 
NRC  staff  to  proceed  with  rulemaking  as 
proposed,  but  to  use  500  rads  (5  Gy)  per 
1  square  centimeter  as  the  dose  limit  to 
be  consistent  with  the  reconunendations 
to  NCRP  Report  No.  106. 

In  March  1999.  several  industry 
experts  who  had  reviewed  the  publicly 
available  rulemaking  plan  and  SRM 
suggested  that  the  planned  action  would 
not  accomplish  one  of  the  intended 
objectives,  that  is,  to  reduce  the 
frequency  of  worker  monitoring.  The 
industry  concern  argued  against  use  of 
a  DRP  dose  constraint  with  a  500-rem 
(5.0-Sv)  limit,  and  supported  use  of  the 
NCRP-recommended  skin  dose  limit 
that  is  adopted  to  this  rule.  Specifically, 
the  industry  concern  stated  that,  of  all 
DRP  events,  fewer  than  10  percent  are 
on,  or  near  enough  to,  the  skin  for  the 
proposed  constraint  and  limit  to  apply. 
Most  DRP  events  (>  90  percent)  are  on 
clothing  or  hair,  or  are  far  enough  away 
from  the  skin  (and  most  likely  moving) 
so  that  the  dose  to  the  skin  is  more 
uniform  and  spread  over  a  larger  area. 
In  that  case,  the  existing  50-rem  (0.5-Sv) 
skin  dose  limit  would  be  applicable. 
This  information  suggested  that  a 
reduction  in  DRP  monitoring  frequency, 
and  the  associated  external  dose,  could 
not  be  realized  for  most  DRP  exposures, 
because  of  the  need  to  prevent 
exceeding  the  existing  skin  dose  limit. 
Because  tiie  licensee  may  not  know  in 
advance  whether  the  DRP  is  on  the  skin 
or  moving,  the  licensee  would  need  to 
assiune  that  the  existing  skto  dose  limit 
was  applicable. 

The  justification  for  proposing  a 
constraint,  or  action  level,  of  300  rads 
(3.0  Gy)  over  1  square  centimeter  was  in 
large  part  to  reduce  the  additional 
external  dose  incurred  by  plant  staff 
from  frequent  monitoring  to  avoid 
having  to  report  a  DRP  dose  that 
exceeded  the  existing  50-rem  (0.5-Sv) 
skin  dose  limit.  If  more  than  90  percent 
of  DRPs  are  off  the  skin  and  irradiate  a 
relatively  large  area,  the  existing  skin 
dose  limit  would  be  controlling  and  the 
constratot  would  only  rarely  be  used. 
The  NRC  staff  concluded  that  little  rehef 
from  monitoring  dose  would  result  from 
implementing  the  constraint  and  the 
500-rad  (5-Gy)  limit,  to  a  memorandum 
to  the  Commission  dated  October  27. 
1999  (COMSECY-00-0009).  tiie  NRC 
staff  explained  why  the  constraint  with 


a  limit  of  500  rads  (5  Gy)  would  not 
accomplish  this  intended  objective,  and 
reconunended  further  work  to  identify 
an  effective  regulatory  approach,  to  an 
SRM  dated  March  16,  2000,  the 
Commission  directed  the  NRC  staff  to 
contract  with  the  NCRP  to  provide 
additional  technical  support  on  this 
issu6> 

to  December  1999,  the  NCRP  had 
published  Report  No.  130,  "Biological 
Effects  and  Exposure  Limits  for  'Hot 
Particles'."  In  that  report  the  NCRP 
recommended  that  the  dose  to  skto  at  a 
depth  of  70  \im  (7  mg/cm  ^)  from  hot 
particles  on  skin  (tocludtog  the  ear), 
hair,  or  clothtog  be  limited  to  no  more 
than  50  rads  (0.5  Gy)  averaged  over  the 
most  highly  exposed  10  square 
centimeters  of  skto. 

The  averagtog  area  of  10  square 
centimeters,  recommended  by  the 
NCRP,  is  apphcable  to  both  the  case 
when  a  DRP  is  on  the  skin  or  a  very 
small  area  of  skin  is  contaminated,  and 
the  case  when  a  DRP  is  on  clothing  and 
moving  about  exposing  an  area  on  the 
order  of  10  square  centimeters  or  more, 
to  the  former  case,  averaging  the  very 
localized  dose  over  10  square 
centimeters  results  in  a  dose  value  that 
more  appropriately  reflects  the  risk 
associated  with  exposure  of  a  small 
area.  In  the  latter  case,  averagtog  a 
relatively  uniform  dose  to  the  entire  10 
square  centimeters  results  in  a  dose 
limit  that  is  equivalent  to  the  current  50 
rem  over  1  square  centimeter.  Thus,  the 
limit  decreases  as  the  exposed  skin  area 
increases  to  10  square  centimeters, 
consistent  with  the  expectation  that  the 
risk  of  an  effect  increases  with 
increasing  area  of  skin  exposed  to  a 
given  dose  level.  This  averaging  area  is 
also  consistent  with  the  skto  dose 
Umittog  system  adopted  by  the 
Department  of  Energy  in  10  CFR  part 
835. 

to  an  effort  to  find  the  least 
burdensome  regulatory  requirement  for 
controlling  DRP  doses,  as  well  as  other 
skin  doses,  while  maintaining  an 
adequate  level  of  worker  protection,  the 
NRC  staff  requested  tiiat  the  NCRP 
consider  the  advisability  of  applying  its 
proposed  limit  for  DRP  exposures  to  all 
skto  dose  geometries,  to  March  2001 , 
the  NCRP  published  Statement  No.  9, 
"Extension  of  the  Skto  Exposure  Limit 
for  Hot  Particles  to  Other  Sources  of 
Skto  Irradiation."  which  can  be  found 
on  the  NCRP  Website  at  www.ncrp.com/ 
statemnt.html.  to  this  statement,  the 
NCRP  recommended  that  the  absorbed    -- 
radiation  dose  to  skto  at  a  depth  of  70 
\im  (7  mg/cm  2)  fit)m  any  soim»  of 
irradiation  be  limited  to  50  rads  (0.5  Gy) 
averaged  over  the  most  highly  exposed 
10  square  centimeters  of  skto. 
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Dr.  John  Baum.  Ph.D..  an  NRC 
consultant,  reviewed  the  health  effects 
implications  of  the  NCRP 
recommendation.  Dr.  Baum  wrote  a 
technical  paper  entitled  "Analysis  of 
Potential  Radiobiological  Effects  Related 
to  a  Unified  Skin  Dose  Limit,"  that  was 
published  in  the  Jiuie  2001  issue  (pp. 
537-543)  of  the  peer-reviewed  journal 
Health  Physics.  In  this  paper.  Dr.  Baum 
estimated  the  probabilities  and  severity 
of  both  stochastic  and  deterministic 
effects  for  a  wide  range  of  exposing 
scenarios  based  on  the  research  done  by 
BNL  and  other  research  facilities,  as 
well  as  information  foimd  in  NCRP 
Report  Nos.  106  and  130.  Published  data 
from  experimental  and  epidemiological 
studies,  as  well  as  calculations  of  radial- 
and  depth-dose  distributions,  show  that 
skin  exposures  at  the  dose  limit  of  50 
rem  (0.5  Sv)  SDE  averaged  over  10  cm- 
could  result  in  stochastic  risks  of  <6.6 
X  10    '°  rem    '  and  <3.2  x  10  "  '  rem  "  ' 
for  fatal  and  nonfatal  skin  cancers 
respectively,  confirming  that  stochastic 
risks  at  the  proposed  limit  are  small. 

Given  exposures  at  the  proposed  skin 
dose  limit,  that  is.  50  rem  (0.5  Sv) 
averaged  over  10  square  centimeters.  Dr. 
Baum  estimated  that  the  worst-case 
deterministic  effects  are  a  5-j)ercent 
probability  of  erythema  if  all  of  the  dose 
(500  rem)  were  delivered  to  an  area  of 
2.5  square  centimeters,  and  a  50-percent 
probability  that  measurable  dermal 
thinning  would  be  observable  if  all  of 
the  dose  were  delivered  to  an  area  of 
<0.5  square  centimeters.  At  this  dose,  no 
acute  cell  killing  or  skin  ulceration  was 
predicted  for  DRPs  3  or  more 
millimeters  off  the  skin  because  the 
dose  is  distributed  over  too  large  an 
area.  The  worst  case  probability  of 
producing  a  barely  detectable  scab  as  a 
result  of  acute  cell  killing  was  estimated 
to  be  10  percent  for  **Co  or  activated 
fuel  DRPs  located  about  0.4  mm  off  the 
skin.  Additional  discussion  of 
implications  of  the  health  effects 
associated  with  the  proposed  unified 
skin  dose  limit  can  be  found  in  the 
regxilatory  analysis  developed  for  this 
rulemaking. 

The  NRC  published  a  proposed  rule 
in  the  Federal  Register  on  July  12,  2001 
(66  FR  36502).  That  rule  proposed 
changing  the  method  of  calculating 
SDEs  to  the  skin  or  the  extremities  by 
specifying  in  10  CFR  20.1201(c)  that  the 
assigned  SDE  must  be  the  dose  averaged 
over  the  contiguous  10  square 
centimeters  of  skin  receiving  the  highest 
exposure.  Shortly  after  publishing  the 
proposed  rule,  the  NRC  monitored  a 
discussion  of  the  rxile  that  took  place  on 
a  publicly  accessible  radiation 
protection  bulletin  board  (RADSAFE). 
Comments  were  favorable  regarding  the 


intent  and  justification  of  the  rule. 
However,  radiation  protection 
practitioners  in  the  field  raised  several 
technical  questions  regarding 
implementation  guidance.  Although  this 
exchange  does  not  technically  constitute 
public  comment,  the  NRC  staff  has 
decided  to  note  that  parallel  to  this 
rulemaking,  an  effort  is  underway  to 
contract  for  a  major  revision  to  the 
VARSKIN  n  computer  code.  This 
revision  is  expected  to  address 
calculations  that  will  accommodate  the 
new  skin  dose  limit  and  address  the 
technical  questions  raised  in  the 
RADSAFE  discussion  of  the  rule. 

n.  Analysis  of  Public  Cemnients  and 
Sta£r  Response 

The  NRC  received  nine  letters  of 
public  comment,  all  supporting  the 
proposed  rule.  Mallinckrodt,  a 
subsidiary  of  Tyco  Healthcare, 
commented  that  it  is  in  favor  of  the 
proposed  revision  of  the  skin  dose  limit 
and  agrees  with  the  NCRP's 
recommendations  because  the  new  rule 
encompasses  SDE  from  all  sources  into 
one  limit.  The  Council  on 
Radionuclides  and 
Radiopharmaceuticals  (CORAR),  an 
association  of  NRC  and  Agreement  State 
licensees  that  use  unsealed  sources  of 
radioactive  materials,  fully  supported 
the  proposed  rule.  CORAR  stated  that 
the  new  limit  would  be  more  protective 
of  workers,  and  more  comparable  to 
current  annual  limits  for  deep  dose  and 
lens  of  the  eye  dose  than  the  current 
limit,  would  establish  a  skin  dose  limit 
on  a  risk-informed  basis,  and  would 
simplify  the  regulations. 

CORAR  requested  clarification 
regarding  the  limit  on  deep-dose 
equivalent  (DDE)  to  the  extremities.  No 
such  limit  exists.  DDE,  which 
§  20.1201(a)(1)  limits  to  5  rem  (50  mSv) 
in  a  year,  is  defined  as  applying  to 
external  whole-body  exposure,  and  the 
whole  body  is  defined  as  excluding  the 
extremities.  The  SDE  limit  of  50  rems 
(0.50  Sv)  averaged  over  10  square 
centimeters  is  considered  to  adequately 
protect  against  any  associated  DDE  to 
the  less-radiosensitive  deep  tissues  of 
the  extremities. 

CORAR  noted  that  the  NRC  should 
allow  licensees  to  estimate  doses  for  the 
actual  skin  thickness  involved,  rather 
than  a  tissue  depth  of  0.007  cm  as 
required.  The  NRC  staff  is  not 
considering  any  changes  to  this 
requirement.  For  most  areas  of  the  body 
the  specified  depth  defines  the  most 
radiosensitive  tissue  or  leads  to  a 
conservative  dose  calculation  if  the 
sensitive  tissue  is  deeper.  Calculation  of 
SDE  at  a  depth  of  0.007  cm  is 
considered  an  important  component  of 


an  acceptable  radiation  protection 
program,  and  will  continue  to  be 
required  to  demonstrate  compliance 
with  the  skin  and  extremity  dose  limits. 

CORAR  proposed  that  the  NRC 
provide  clarification  of  the  limit  in  the 
event  that  multiple  SDEs  were  delivered 
to  the  same  skin  area  during  the  year. 
The  NRC  staff  believes  that  the  annual 
limit  of  50  rems  (0.50  Sv),  modified  by 
the  requirement  in  §  20.1201(c)  that  the 
assigned  SDE  must  be  for  the"*  *  * 
contiguous  10  square  centimeters  of 
skin  receiving  the  highest  exposure," 
makes  it  clear  that  multiple  exposures  to 
the  same  area  during  the  record  year 
would  be  additive  for  comparison  to  the 
limit.  This  interpretation  is  consistent 
with  the  recommendations  stated  in 
NCRP  Statement  No.  9,  "Extension  of 
the  Skin  Dose  Limit  for  Hot  Particles  to 
Other  External  Soiut;es  of  Skin 
Irradiation"  (March  30,  2001). 

An  individual  commenter,  a  certified 
health  physicist,  noted  the  need  to 
revise  the  whole-body  limits  specified 
in  10  CFR  part  20  to  use  effective-dose 
equivalent  (EDE)  rather  than  deep-dose 
equivalent  (DDE).  The  commenter 
suggested  that  the  risk  associated  with 
the  DDE  from  a  DRP  at  1  centimeter  was 
not  comparable  to  the  risk  associated 
with  DDE  to  the  whole  body.  The  NRC 
staff  agrees  that  consideration  should  be 
given  to  adopting  the  EDE  concept  in  its 
system  of  dose  limitation.  However,  that 
issue  is  not  relevant  to  the  rule  changes 
addressed  in  this  final  rule.  The  skin 
dose  limit  concerns  only  SDE,  and  the 
assertion  that  the  associated  DDE  has 
minimal  stochastic  risk  would  be  even 
more  acciuate  if  an  EDE  were  used.  The 
rule,  as  promulgated,  is  believed  to 
reduce  unnecessary  regulatory  burden, 
while  providing  increased  worker 
protection.  The  NRC  staff  is  separately 
addressing  questions  regarding  EDE  and 
the  use  of  weighting  factors  for 
determining  whole-body  doses. 

The  Nuclear  Energy  Institute  (NEI) 
sohcited  comments  from  its  industry 
radiation  protection  members  and 
submitted  a  letter  of  strong  support  for 
the  rulemaking.  NEI  noted  that  the  rule 
has  a  strong  scientific  basis,  reflects 
NCRP  reconunendations  that  were  based 
on  replicated  research  studies,  and 
incorporates  a  risk-based  approach  that 
will  permit  licensees  to  select  protective 
measures  that  optimize  worker  safety. 
The  commenter  observed  that  the  rule 
change  is  an  easily  implemented 
simplification  that  will  permit  reduction 
of  external  radiation  exposure  and  result 
in  an  overall  improvement  in  worker 

safety. 

NEI  noted  that  the  rule  would  change 
the  way  licensees  estimate  the  dose  to 
the  skin,  but  would  not  change  existing 
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dose  reporting  requirements  and 
guidance.  The  NRC  staff  agrees  that  no 
changes  in  reporting  requirements  are 
needed  to  implement  this  final  rule. 

Virginia  Electric  and  Power  Company 
(Dominion),  Southern  California  Edison, 
Exelon  Nuclear  Generation  Company, 
and  the  Tennessee  Valley  Authority 
(TV A)  submitted  letters  referencing  the 
NEI  submittal  and  expressing  strong 
agreement  with  NEI's  comments  and 
support  for  the  rule.  The  Strategic 
Teaming  and  Resource  Sharing  (STARS) 
group  of  nuclear  power  plants  also 
submitted  comments  supporting  the 
proposed  rule  as  published. 

m.  Summary  and  Discussion  of  the 
Changes 

The  Commission  is  amending 
§  20.1003,  §  20.1201(a)(2)(ii),  and 
§  20.1201(c),  as  follows. 

Section  20.  1003 — Definitions 

In  §  20.1003,  "Definitions",  the 
definition  of  SDE  is  revised  to  delete  the 
words  "averaged  over  an  area  of  1 
square  centimeter."  The  purpose  of 
these  words  was  to  specify  the  area  over 
which  the  dose  to  the  skin  was  to  be 
measiued  or  calculated  for  comparison 
to  the  limit.  The  revision  to  require 
averaging  over  10  square  centimeters  for 
measuring  and  recording  SDE  is  found 
in  §  20.1201(c),  along  with  other 
procedural  requirements. 

Section  20.  1201 — Occupational  Dose 
Limits  for  Adults 

10  CFR  20.1201,  "Occupational  Dose 
Limits  for  Adults,"  is  changed  in  two 
places.  10  CFR  20.1201  (a)(2)(ii)  is 
changed  to  clarify  that  the  SDE  limit  of 
50  rem  (0.5  Sv)  is  the  dose  limit  to  the 
skin  of  any  extremity,  as  well  as  the  skin 
of  the  whole  body.  The  Commission 
believes  that  this  specification  makes  it 
clear  that  the  only  dose  limit  for  the 
extremities  is  an  SDE  limit  on  the  dose 
delivered  at  a  depth  of  0.007  cm  (7  mg/ 
cm  2),  not  a  deep  dose  limit. 

10  CFR  20.1201(c)  is  amended  to 
specify  that  the  assigned  SDE  must  be 
the  dose  averaged  over  the  10 
contiguous  square  centimeters  of  skin 
receiving  the  highest  exposure. 

Although  the  NCRP  recommended 
limiting  the  dose  from  DRPs  in  the  ear 
and  on  the  eye,  the  NRC  staff  believes 
that  these  are  special  cases  only  with 
respect  to  measiuing  or  calcidating  the 
dose,  and  that  this  revised  skin  dose 
limit,  together  with  the  existing  limit  for 
dose  to  the  lens  of  the  eye,  is  adequate 
to  control  DRP  doses  to  these  areas. 

It  is  also  important  to  note  that 
previously  it  was  considered  relevant  to 
distinguish  between  doses  from  DRPs 
that  were  on  or  off  the  skin.  With  this 


final  rule,  this  distinction  is  only 
relevant  to  dosimetric  considerations, 
and  the  proposed  limit  is  independent 
of  source  or  exposure  geometry. 

The  NRC  staff  has  elected  to  retain 
rem  and  Sievert  as  the  units  for  the  skin 
dose  limit.  According  to  data  published 
in  reports  of  the  International 
Commission  on  Radiation  Protection 
(ICRP),  the  imit  for  dose  equivalent,  rem 
(Sv),  is  acceptable  for  deterministic 
effects,  especially  at  lower  doses.  The 
highest  relative  biological  effectiveness 
(RBE)  values  for  deterministic  effects  in 
the  skin  are  all  less  than  the  Q  values, 
or  dose  weighting  factors  that  are  used 
to  convert  dose  in  rads  (Gy)  to  dose 
equivalent  in  rem  (Sv).  The  use  of  dose 
equivalent  in  rem  (Sv)  units  is 
conservative  and  has  the  advantage  that 
all  of  the  dose  limits  will  be  in  the  same 
units.  In  addition,  regulations 
promulgated  by  the  Department  of 
Energy,  use  the  rem  and  Sievert  for  SDE. 

NCRP  Statement  No.  9  referred  to 
NCRP  Report  No.  130  (1999)  for 
guidance  on  good  practices,  and 
recommended  that  in  addition  to 
numerical  limits,  the  exposed  area  of 
skin  should  be  observed  for  4  to  6  weeks 
whenever  the  DRP  dose  at  a  depth  of  70 
^un  exceeds  10  rads  (0.1  Gy)  averaged 
over  the  most  highly  exposed  10  square 
centimeters  of  skin.  The  observational 
level  of  10  rads  (0.1  Gy)  is  well  below 
the  new  limit  of  50  rem  (0.5  Sv),  and  is 
essentially  equivalent  to  the  current 
skin  dose  limit,  at  which  no  clinically 
significant  effects  have  ever  been 
reported.  For  those  reasons,  the  NRC's 
final  rule  does  not  incorporate  the  NCRP 
recommendation  for  medical 
observation. 

The  objective  of  this  rulemaking  is  to 
establish  a  imiform,  risk-informed  skin 
dose  limit  for  all  soiuces  of  SDE, 
including  DRPs,  and  small  area 
contamination  that,  while  it  continues 
to  provide  adequate  protection  of 
workers,  trades  a  hi^er  risk  of 
occurrence  of  temporary  effects  to  the 
skin,  such  as  reddening,  for  a  reduction 
in  the  risk  of  whole-body  dose  and 
cancer,  allows  licensees  to  reduce 
whole-body  exposures  and 
nonradiological  health  risks  such  as 
heat  stress  to  workers  subject  to 
unnecessary  DRP  monitoring,  and 
provides  a  common  limit  for  SDE  from 
all  external  sources  of  ionizing 
radiation.  The  rule  also  reduces  the 
unnecessary  regulatory  burden  on 
licensees  to  report  skin  exposiu«s  that 
;  have  insignificant  health  implications. 

The  former  statement  of  the  skin  and 
extremity  dose  limit,  along  with  the 
former  definition  of  SDE,  required  that 
skin  doses  be  averaged  over  1  square 
centimeter.  The  new  rule  requires 


averaging  the  SDEs  delivered  to  the 
most  highly  exposed,  contiguous,  10 
square  centimeters.  It  is  important  to 
discuss  the  consequences  of  this  change 
in  the  context  of  different  source 
geometries. 

In  the  case  of  large-area  exposures  of 
the  skin  from  surface  contamination  or 
other  external  sources,  areas  on  the 
order  of  10  square  centimeters  or  more 
would  be  likely  to  receive  a  relatively 
imiform  dose.  There  is  little  difference 
to  be  expected  in  recorded  doses  from 
the  former  requirement  that  would 
attempt  to  identify  the  most  highly 
exposed  1  square  centimeter  and  the 
new  approach  that  would  require 
averaging  doses  to  the  skin  over  the 
most  highly  exposed,  adjacent  10  square 
centimeters.  The  recorded  doses  would 
be  identical  for  the  large-area  (10  square 
centimeters  or  more)  exposures  that 
form  the  great  majority  of  skin  dose 
events. 

Under  the  new  rule,  exposed  areas  of 
the  skin  that  are  less  than  10  square 
centimeters  are  treated  in  a  less 
restrictive  manner.  For  example,  a  dose 
of  250  rem  (2.5  Sv)  to  each  of  2  square 
centimeters  results  in  a  50-rem  (0.5-Sv)    - 
SDE  when  averaged  over  10  square 
centimeters.  A  dose  as  high  as  500  rem 
(5.0  Sv)  will  be  permitted  to  1  square 
centimeter  and  will  be  recorded  as  50 
rem  (0.5  Sv)  when  averaged  over  10  • 
square  centimeters.  This  change 
effectively  permits  higher  doses  to  small 
areas  of  skin  than  were  formerly 
permitted  by  the  regulations. 

Although,  as  previously  noted,  the 
Commission  is  establishing  a  skin  dose 
limit  that  in  some  source  geometries  is 
likely  to  permit  more  frequent 
occmrence  of  observable,  though 
transient,  deterministic  effects,  it  is 
expected  that  the  less  restrictive  limit 
will  permit  a  reduction  in  the  overly 
conservative  use  of  protective  clothing 
and  other  devices  intended  to  prevent 
contamination  and  skin  doses.  As  a 
result,  workers  should  experience 
reduced  exposure  to  nonradiological  , 

health  hazards  such  as  heat  stress,  and 
be  subject  to  fewer  industrial  accidents 
caused  by  impaired  motion.  By  reducing 
the  overly  conservative  use  of  protective 
equipment,  work  should  be  performed 
more  efficiently.  Reduced  time  in  the 
restricted  area  is  expected,  along  with  a 
concomitant  reduction  in  whole-body 
dose  and  stochastic  risks.  The 
Commission  intends  this  change  to 
reduce  overly  conservative  efforts  to 
prevent  skin  contaminations  thereby 
decreasing  stress  and  reducing  whole- 
body  doses.  Numerous  studies  of  the 
impacts  on  worker  efficiency  and  safety 
resulting  from  the  use  of  protective 
clothing  and  equipment  have  been 
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published  in  the  journal.  Health 
Physics,  in  Radiation  Protection 
Management,  and  by  the  Electric  Power 
Research  Institute  (EPRI).  A  recent 
discussion  of  this  issue  and  specific 
references  can  be  found  in  NUREG/CR- 
0041,  "Manual  of  Respiratory  Protection 
Against  Airborne  Radioactive  Material" 
(January  2001). 

A  final  geometry  of  interest  is  that 
where  DRPs  are  on  or  very  near  the  skin, 
such  that  a  relatively  small  volume  of 
tissue  receives  a  large  dose,  resulting  in 
cell  killing  and  possible  observable 
breaks  in  the  skin.  Under  the  former 
dose  limit,  a  DRP  could  deliver  50  rem 
(0.5  Sv)  to  an  area  of  1  square  centimeter 
that  when  averaged  over  1  square 
centimeter  would  yield  a  recorded  dose 
of  50  rem  (0.5  Sv).  Under  the  new  rule, 
the  NCRP-recommended  limit,  a  dose  of 
500  rem  (5.0  Sv)  delivered  to  1  square 
centimeter,  when  averaged  over  10 
square  centimeters,  would  yield  a 
recorded  dose  of  50  rem  (0.5  Sv).  Thus, 
for  DRPs  on  the  skin,  and  other  small 
area  exposures,  the  rule  change  is  in 
effect  a  tenfold  relaxation  of  the  former 
limit  and  may  permit  some  increased 
number  of  olraervable.  transient 
deterministic  effects  to  the  skin.  This 
new  limit  would  be  approximately 
equivalent  to  the  emission  criterion  of 
75  jiCi-hr  that  was  used  in  the  interim 
enforcement  policy  stated  in  IN  90-48. 
The  worst  case  of  500  rem  (5.0  Sv)  to  1 
square  centimeter  is  estimated  to  result 
in  a  50-percent  chance  of  an  observable 
but  transient  erythema,  and  a  15-  to  20- 
percent  chance  of  an  observable  break  in 
the  skin.  NRC  records  include  only  one 
DRP  dose  that  was  calculated  to  exceed 
500  rem  (5.0  Sv),  and  no  effects  were 
observed  in  that  case. 

On  the  basis  of  extensive  research 
performed  at  BNL  and  elsewhere,  the 
NCRP  stated  in  Report  No.  130  that  "if 
(DRP)  exposures  are  maintained  below 
the  recommended  limits,  few,  if  any, 
deterministic  biological  effects  are 
expected  to  be  observed,  and  those 
effects  would  be  transient  in  nature.  U 
effects  from  a  hot-particle  exposure  are 
observed,  the  result  is  an  easily  treated 
medical  condition  involving  an 
extraordinarily  small  stochastic  (cancer) 
risk.  Such  occtuxences  would  be 
indicative  of  the  need  for  improvement 
in  radiation  protection  practices,  but 
should  not  be  compared  in  seriousness 
to  exceeding  whole-body  exposure 
limits."  In  other  words,  the  NCRP 
concluded  that  skin  dose  from  DRPs 
resulted  in  relatively  insignificant 
health  effects,  and  that  it  was  more 
important  to  prevent  whole  body, 
external  exposure  that  might  cause 
cancer. 


Reactor  licensees  currently  monitor 
workers  frequently  during  each  work 
shift  to  prevent  exceeding  the  interim  50 
rem  (0.5  Sv)  reporting  threshold  for 
doses  bom  DRPs.  The  industry 
estimates  that  up  to  5  person-rem  (0.05 
person-Sv)  of  whole-body  dose  per 
outage  could  be  attributed  to  this 
monitoring.  Workers  are  brought  out  of 
the  workplace  to  be  monitored,  thereby 
incurring  nonproductive  exit-entry 
doses,  or  technicians  enter  the  restricted 
area  to  monitor  workers  for  DRPs.  The 
new,  less  restrictive  skin  dose  limit  will 
eliminate  the  need  to  perform  this  DRP 
monitoring  during  work  shifts  for  all  but 
the  highest  activity  DRPs. '  especially 
those  having  a  high  gamma  component. 
The  NRC  believes  that  the  possibility  of 
some  additional  number  of  observable, 
transient  deterministic  effects,  such  as  a 
small  break  in  the  skin,  is  justified  by 
the  reduction  of  the  whole-body  dose 
and  stochastic  risks  associated  with 
monitoring  for  DRPs. 

NRC's  Radiation  Exposure 
Information  Reporting  System  (REIRS) 
database  includes  reports  of  nearly 
15.000  individual  DRP  doses  since 
1990.  Fewer  than  10  have  exceeded  the 
current  50-rem  (0.5-Sv)  reporting  limit. 
It  is  unlikely  that  this  revision  of  the 
skin  dose  limit  will  result  in  any  large 
increase  in  the  number  of  DRP  doses. 
Theas-low-as-is-reasonably-achievable 
(ALARA)  principle  will  continue  to 
apply  to  any  occupational  doses,  so  the 
revised  skin  dose  limit  should  not 
permit  a  large  number  of  high  DRP 
doses.  It  would  be  unacceptable  for  a 
licensee  to  permit  large  numbers  of  high 
DRP  exposures  on  a  continuing  basis 
without  attempting  some  mitigating 
procedures  or  engineering  controls. 

The  Commission  believes  that  the  less 
restrictive  limit  on  dose  to  small  areas 
of  skin  might  permit  more  observable, 
transient,  deterministic  effects,  but 
nontheless  represents  a  substantial 
increase  in  worker  protection  because 
reduced  use  of  protective  clothing  will 
result  in  a  less  hazardous  workplace  and 
less  frequent  monitoring  for  DRP 
contamination  will  result  in  reduced 
whole-body  occupational  dose.  This 
represents  a  shift  in  emphasis  toward  a 
risk-informed  approach  that  would 
possibly  permit  more  frequent 
deterministic  effects  in  order  to  avoid 
the  physical  stress  and  whole-body 
doses  associated  with  monitoring 


<  For  example,  one  recent  event  at  a  nuclear 
power  plant  involved  a  •"Co  DRP  wrtth  an  activity 
of  about  75  mCi.  The  DDE  estimated  from  this 
particle  (had  it  been  on  the  skin)  was  calculated  to 
be  about  10  rem/hr  per  mCi.  For  particles  in  this 
activity  range,  the  DDE  limit  of  5  rem  per  year  can 
be  exceeded  in  less  than  1  minute,  and  the  new  skin 
dose  limit  could  be  exceeded  in  even  less  time. 


workers  and  the  use  of  protective 
measures.  All  of  the  public  comments 
received  on  the  proposed  rule  supported 
this  tradeoff. 

IV.  Enforcement 

On  July  31. 1990  (55  FR  31113).  the 
Commission  published  a  policy 
statement  entitled  "Hot  Particle 
Enforcement  Policy."  presenting  criteria 
for  enforcement  discretion  in  cases  that 
involve  occupational  skin  dose  due  to 
radiation  exposure  from  a  hot  particle. 
This  policy  was  intended  to  be 
applicable  until  10  CFR  part  20  was 
revised  to  include  new  limits  applicable 
to  these  cases.  Given  that  10  CFR  part 
20  is  being  revised,  on  the  effective  date 
of  this  rule,  this  policy  will  no  longer 
be  in  effect. 

V.  Issue  of  Compatibility  for  Agreement 
States 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs."  which 
became  effective  on  September  3. 1997 
(62  FR  46517),  NRC  program  elements, 
including  regulations,  are  assigned 
compatibility  categories.  In  addition, 
NRC  program  elements  can  also  be 
identified  as  having  particular  health 
and  safety  significance  or  as  being 
reserved  solely  to  the  NRC. 

Compatibility  Category  A  includes 
those  program  elements  that  are  basic 
radiation  protection  standards  and 
scientific  terms  and  definitions  that  are 
necessary  to  understand  radiation 
protection  concepts.  An  Agreement 
State  should  adopt  Category  A  program 
elements  in  an  essentially  identical 
manner  in  order  to  provide  uniformity 
in  the  regulation  of  agreement  material 
on  a  nationwide  basis. 

Compatibility  Category  B  includes 
those  program  elements  that  apply  to 
activities  that  have  direct  and 
significant  effects  in  multiple 
jurisdictions.  An  Agreement  State 
should  adopt  Category  B  program 
elements  in  an  essentially  identical 
manner. 

Compatibility  Category  C  includes 
those  program  elements  that  do  not 
meet  the  criteria  of  Category  A  or  B  but 
represent  essential  objectives  that  an 
Agreement  State  should  adopt  to  avoid 
conflict,  duplication,  gaps,  or  other 
conditions  diat  would  jeopardize  ah 
orderly  pattern  in  the  regulation  of 
agreement  material  on  a  nationwide 
basis.  An  Agreement  State  should  adopt 
the  essential  objectives  of  the  Category 
C  program  elements. 

Compatibility  Category  D  includes 
those  program  elements  that  do  not 
meet  any  of  the  criteria  of  Category  A, 
B,  or  C  above  and,  thus,  do  not  need  to 
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be  adopted  by  Agreement  States  for 
purposes  of  compatibility. 

Health  and  Safety  (H&S)  includes 
program  elements  that  are  not  required 
for  compatibility  (i.e..  Category  D),  but 
that  have  been  identified  as  having  a 
particular  health  and  safety  role  (i.e., 
adequacy)  in  the  regulation  of 
agreement  material  within  the  State. 
Although  not  required  for  compatibility, 
the  State  should  adopt  program 
elements  in  this  category  that  embody 
the  essential  objectives  of  the  NRC 
program  elements  because  of  particular 
health  and  safety  considerations. 

Compatibility  Category  NRC  includes 
those  program  elements  that  address 
areas  of  regulation  that  cannot  be 
relinquished  to  Agreement  States 
pursuant  to  the  Atomic  Energy  Act 
(AEA)  or  provisions  of  Title  10  of  the 
Code  of  Federal  Regulations.  These 
program  elements  should  not  be 
adopted  by  Agreement  States. 

The  modifications  to  §§  20.1003  and 
20.1201,  which  contain  definitions  and 
basic  radiation  protection  standards  that 
are  necessary  to  understand  radiation 
protection  concepts,  are  designated  as 
compatibility  Category  A.  Therefore,  the 
Agreement  State  program  element 
should  be  essentially  identical  to  the 
NRC's  in  order  to  ensure  uniformity  in 
skin  dose  determinations  on  a 
nationwide  basis. 

The  proposed  amendments  and 
compatibility  determinations  were 
provided  to  the  States  for  review  and 
comment.  No  comments  were  received 
objecting  to  the  new  rule  or  the 
compatibility  determinations. 

VI.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995.  Public 
Law  104-113.  requires  that  Federal 
agencies  use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  is  otherwise 
impractical.  In  this  rule,  the  NRC  is 
amending  its  definition  of  SDE.  This 
action  does  not  constitute  the 
establishment  of  a  standard  that 
contains  generally  applicable 
reqiiirements.  The  NRC  is.  however, 
adopting  the  recommendations  of  the 
NCRP  regarding  acceptable  limits  on 
radiation  dose  to  the  skin  of 
occupationally  exposed  workers. 

Vn.  Environmental  Assessment: 
Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  NRC  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 


of  10  CFR  part  51  that  this  amendment 
is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and.  therefore,  an 
environmental  impact  statement  is  not 
required. 

An  environmental  assessment  has 
determined  that  the  amendment 
addresses  technical  and  procedural 
improvements  in  the  provisions  for 
measuring  or  calculating  the  dose  to  the 
skin  for  comparison  to  the  skin  dose 
limit  for  the  whole  body  or  for  the 
extremities.  None  of  the  impacts 
associated  with  this  rulemaking  have 
any  effect  on  any  places  or  entities 
outside  of  a  licensed  site.  This 
rulemaking  is  expected  to  decrease  the 
need  for  use  of  protective  equipment  by 
nuclear  power  plant  workers  and  others 
who  are  potentially  exposed  t6  skin 
contamination.  No  changes  are  expected 
in  existing  licensee  programs  and 
procedures  designed  to  mitigate  the 
production  and  spread  of  DRPs  in  the 
workplace  and  to  prevent  the 
unauthorized  release  of  radioactive 
materials  off  site.  It  is  expected  that 
there  will  be  no  change  in  radiation 
dose  to  any  member  of  the  public  as  a 
result  of  the  revised  regulation.  The 
amendment  is  expected  to  residt  in  a 
reduction  in  external  occupational  dose 
to  workers  onsite.  The  determination  of 
this  environmental  assessment  is  that 
there  will  be  no  significant  offsite 
impact  to  the  public  from  this  action. 
The  NRC  requested  public  comments 
and  the  views  of  the  States  on  the 
enviroiunental  assessment  for  this  rule. 
No  cormnents  were  received  that 
addressed  changes  to  the  environmental 
assessment. 

The  environmental  assessment  is 
available  for  inspection  in  the  NRC's 
Public  Document  Room.  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor).  Rockville.  Maryland. 

Vm.  Paperwork  Reduction  Act 
Statement 

This  final  rule  decreases  the  burden 
on  licensees  reporting  under 
§  20.2202(b)(iii)  on  discrete  radioactive 
particles  and  other  small  area  skin 
overexposures.  The  burden  reduction 
for  this  information  collection  is 
estimated  to  average  40  hours  per 
report.  Fewer  than  10  reports  have  been 
received  by  the  NRC  over  the  past  12 
years.  Licensees  must  also  revise 
policies  and  procedures  for  measuring 
discrete  radioactive  particles.  The 
biu'den  for  these  revisions  is  estimated 
to  average  .5  hours  per  power  reactor 
licensee.  Because  the  burden  for  these 
information  collection  changes  is 
insignificant,  Office  of  Management  and 
Budget  (OMB)  clearance  is  not  required. 


Existing  requirements  were  approved  by 
the  Office  of  Management  and  Budget, 
approval  niunber  3150-0014. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  niunber. 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  the  information  collection. 

IX.  Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  for  this  amendment.  The 
analysis  examines  the  benefits  and 
impacts  considered  by  the  NRC.  The 
regulatory  analysis  is  available  for 
inspection  in  the  NRC  Public  Dociunent 
Room.  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville, 
Maryland. 

X.  Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  anticipated  impact  of  the 
changes  will  not  be  significant  because 
the  revised  regulation  essentially 
represents  a  continuation  of  current 
practice.  The  benefits  of  the  rule  are  that 
it  permits  averaging  doses  to  the  skin 
over  the  most  highly  exposed  10  square 
centimeters,  incorporates  an  NCRP 
recommendation  for  a  less-restrictive 
skin  dose  limiting  procedure,  and 
permits  reduced  use  of  protective 
equipment  known  to  expose  workers  to 
workplace  stresses  and  unnecessary 
whole-body  radiation  dose. 

XI.  Backfit  Analysis 

Although  the  NRC  has  concluded  that 
this  amendment  constitutes  a  reduction 
in  imnecessary  regulatory  biu'den,  the 
implementation  of  these  changes  will 
require  revisions  to  licensee  procedures, 
thereby  constituting  a  potential  backfit 
under  10  CFR  50.109(a)(1).  Under 
§  50.109(a)(2).  a  backfit  analysis  is 
required  unless  the  rule  meets  one  of 
the  exceptions  listed  in  §  50.109(a)(4). 
This  rule  meets  the  exception  at 
§  50.109(a)(4)(iii)  in  that  it  redefines  the, 
level  of  adequate  protection  embodied 
in  the  occupational  dose  limit  for  doses 
to  the  skin  of  the  whole  body  and  to  the 
skin  of  the  extremities.  In  addition, 
implementation  of  this  rule  is  expected 
to  increase  industrial  safety  for  workers 
substantially. 

Section  ID.  Summary  and  Discussion 
of  the  Changes,  discusses  the  changes  to 
the  definition  of  SDE  and  the  provision 
for  averaging  SDE  over  the  most  highly  . 
exposed  10  square  centimeters.  This 


16304  Federal  Regjgter/Vol.  67.  No.  66 /Friday.  April  5.  2002 /Rules  and  Regulations 


change  raises  the  skin  dose  limit  for 
DRPs  on  or  near  the  skin  and  for  small- 
area  {<  1.0  square  centimeter) 
contaminations.  This  change  makes  it 
possible  for  licensees  to  measure  or 
calculate  skin  doses  for  comparison  to 
the  50-rem  (0.5-Sv)  limit  that,  when 
averaged  over  10  square  centimeters, 
result  in  dose  values  that  more 
appropriately  reflect  the  risk  associated 
with  small  area  exposures  according  to 
the  NCRP.  The  increased  limit  in  the 
case  of  DRPs  will  eliminate  the  need  to 
frequently  monitor  workers  for  DRP 
contamination  during  work  shifts  for  all 
but  the  highest  activity  DRPs.  especially 
those  having  a  high  gamma  component. 
This  reduced  monitoring  will  eliminate 
most  of  the  whole-body  dose  and 
stochastic  risk  associated  with 
monitoring  to  avoid  exceeding  the 
former,  more  restrictive  skin  dose  limit. 
In  addition,  the  relaxed  skin  dose  limit, 
based  on  NCRP  recommendations, 
shoiild  clarify  that  the  consequences  of 
transient  skin  contamination  are  less 
significant  than  the  radiological  and 
nonradiological  risks  that  workers  inciu- 
as  a  result  of  licensees'  efforts  to  avoid 
skin  contamination.  The  overly 
conservative  use  of  multiple  layers  of 
protective  clothing  and  other  devices 
worn  to  prevent  skin  contamination 
cause  exposure  to  nonradiological 
hazards  such  as  heat  stress,  as  well  as 
a  reduction  in  worker  efficiency 
estimated  by  industry  to  be  as  much  as 
15  to  25  percent,  which,  in  turn, 
increases  whole-body  dose.  With  the 
new  rule  licensees  will  be  able  to 
choose  to  use  less  protective  gear  at  the 
cost  of  more  frequent  skin 
contamination,  but  with  the  benefit  of 
less  physical  stress  and  reduced  whole- 
body  dose  to  workers. 

The  1991  Federal  Register  Notice  of 
final  rulemaking  on  10  CFR  Part  20  (56 
FR  23360;  May  21, 1991)  made  it  clear 
that  the  skin  dose  limit  would  be 
addressed  in  subsequent  rulemaking. 
The  Commission  also  said  that  even  had 
the  1991  changes,  primarily  to  dose 
limits,  not  contributed  to  substantial 
increase  in  occupational  health  and 
safety,  such  changes  would  also  amount 
to  a  redefinition  of  the  level  of  adequate 
protection.  This  change  in  the  skin  and 
extremity  dose  limit  will  reduce  worker 
exposure  to  external  dose  and  the 
associated  cancer  risks,  and  reduce 
worker  exposure  to  non-radiological 
hazards  imposed  by  use  of  overly 
conservative  protective  equipment. 

In  conclusion,  the  Commission 
believes  that  this  rule  change  constitutes 
a  reduction  in  unnecessary  regulatory 
burden,  redefines  the  level  of  adequate 
protection,  and  should  substantially 
increase  worker  safety.  The  changes. 


therefore,  do  not  require  a  backfit 
analysis  under  §  50.109(a)(4){iii). 

Xn.  Small  Biuinew  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

List  of  Subjects  in  10  CFR  Part  20 

Byproduct  material.  Licensed 
material.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Occupational 
safety  and  health.  Packaging  and 
containers,  Penalty.  Radiation 
protection.  Reporting  and  recording 
requirements.  Source  material.  Special 
nuclear  material.  Waste  treatment  and 
disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  20. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Sees.  53.  63.  65. 81. 103. 104. 
161.  182.  186.  68  Stat.  930.  933.  935.  936. 
937.  948.  953,  955.  as  amended.  Sec.  1701, 
106  Stal.  2951,  2952,  2953  (42  U.S.C.  2073, 
2093.  2095.  2111.  2133.  2134.  2201.  2232. 
2236.  22970.  Sees.  201.  as  amended.  202. 
206,  88  Slat.  1242.  as  amended.  1244. 1246 
(42  U.S.C.  5841.  5842,  5846). 

2.  In  S  20.1003  the  definition  of 
Shallow-dose  equivalent  (H,  is  revised 
to  read  as  follows: 

S  20.1003    DaflnMona 

*»*•*■ 

Shallow-dose  equivalent  (HJ,  which 
applies  to  the  external  exposure  of  the 
skin  of  the  whole  body  or  the  skin  of  an 
extremity,  is  taken  as  the  dose 
equivalent  at  a  tissue  depth  of  0.007 
centimeter  (7  mg/cm^). 
•        *        •        •        * 

3.  In  §  20.1201  the  introductory  text  of 
paragraph  (a)(2).  and  paragraphs 
(a)(2)(ii)  and  (c),  are  revised  to  read  as 
follows: 

§  20.1 201    Occupational  Dosa  Limits  for 
Adulta 

(a)*  •  * 

(2)  The  annual  limits  to  the  lens  of  the 
eye,  to  the  skin  of  the  whole  body,  and 
to  the  skin  of  the  extremities,  which  are: 


(ii)  A  shallow-dose  equivalent  of  50 
rem  (0.5  Sv)  to  the  skin  of  the  whole 
body  or  to  the  skin  of  any  extremity. 
***** 

(c)  The  assigned  deep-dose  equivalent 
must  be  for  the  part  of  the  body 
receiving  the  highest  exposure.  The 
assigned  shallow-dose  equivalent  must 
be  the  dose  averaged  over  the 
contiguous  10  square  centimeters  of 
skin  receiving  the  highest  exposure.  The 
deep-dose  equivalent,  lens-dose 
equivalent,  and  shallow-dose  equivalent 
may  be  assessed  from  surveys  or  other 
radiation  measurements  for  the  purpose 
of  demonstrating  compliance  with  the 
occupational  dose  limits,  if  the 
individual  monitoring  device  was  not  in 
the  region  of  highest  potential  exposure, 
or  the  results  of  individual  monitoring 
are  unavailable. 
***** 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  April.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  02-8246  Filed  4-4-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  201,  330,  331,  341,  346, 
355,  358,  369,  and  701 

[Docket  Nos.  98N-0337. 96fM>420, 95N- 
02S9,  and  90P-0201] 

RIN  0910-AA79 

Ovar-the-Countar  Human  Drugs; 
Labaling  Raqulraments;  Partial  Dalay 
of  Compliance  Dates 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule;  partial  delay  of 

compliance  dates. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  providing  a 
partial  delay  of  the  compliance  dates  for 
certain  products  subject  to  its  final  rule 
that  established  standardized  format 
and  content  requirements  for  the 
labeling  of  over-the-counter  (OTC)  drug 
products  (Drug  Facts  Rule).  That  final 
rule  requires  sdl  OTC  drug  products  to 
comply  with  new  format  and  labeling 
requirements  within  prescribed 
implementation  periods.  The  agency 
intends  in  a  future  issue  of  the  Federal 
Register  to  propose  an  amendment  to 
the  Drug  Facts  Rule  to  modify  the 
labeling  requirements  for  "cOnvenience- 
size"  OTC  drug  products.  This  final  rule 
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postpones  the  compliance  dates  under 
the  Drug  Facts  Rule  for  certain 
convenience-size  OTC  drug  products 
pending  the  outcome  of  the  future 
rulemaking. 

DATES: 

Effective  Date:  This  rule  is  effective 
May  6,  2002. 

Compliance  Dates:  For  compliance 
dates,  see  section  II  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document.  Submit  written 
comments  by  July  5,  2002. 
ADDRESSES:  Submit  urritten  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  M.  Rachanow  or  Cazemiro  R. 
Martin,  Center  for  Drug  Evaluation  and 
Research  (HFD-560),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-2307. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  March  17, 
1999  (64  FR  13254),  FDA  published  a 
final  rule  establishing  standardized 
format  and  standardized  content 
requirements  for  the  labeling  of  OTC 
drug  products  (Drug  Facts  Rule).  Those 
requirements  are  codified  in  §  201.66 
(21  CFR  201.66). 

Section  201.66(a)  states  that  the 
content  and  format  requirements  in 
S  201.66  apply  to  the  labeling  of  all  OTC 
drug  products.  This  includes  products 
marketed  under  a  final  OTC  drug 
monograph,  products  marketed  under 
an  approved  new  drug  application 
(NDA)  or  abbreviated  new  drug 
application  (ANDA)  under  section  505 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  355),  and 
products  for  which  there  is  no  final  OTC 
drug  monograph  or  approved  NDA/ 
.VNDA. 

In  the  Drug  Facts  Rule  and  in 
subsequent  notices,  the  agency  provided 
different  dates  by  which  OTC  drug 
products  had  to  comply  with  the  new 
requirements.  These  dates  varied 
according  to  the  regulatory  status  of  the 
products  (64  FR  13254  at  13273  and 
13274). 

A.  The  Original  Compliance  Dates  in 
the  Drug  Facts  Rule 

1.  Products  in  the  OTC  Drug  Review 

When  the  Drug  Facts  Rule  was  issued 
on  March  17, 1999,  products  marketed 
imder  final  OTC  drug  monographs  were 
required  to  comply  with  the  final  rule 


by  April  16,  2001.  Products  for  which  a 
final  monograph  became  effective  on  or 
after  April  16, 1999,  had  to  comply  as 
of:  (1)  The  applicable  implementation 
date  for  that  final  monograph;  (2)  the 
next  major  revision  to  any  part  of  the 
label  or  labeling  after  April  16,  2001;  or 
(3)  April  18,  2005,  whichever  occurred 
first. 

Combination  drug  products  in  which 
all  of  the  active  ingredients  were  the 
subject  of  a  final  monograph  or 
monographs  had  to  comply  with  the 
Drug  Facts  Rule  as  of  April  16,  2001. 
Combination  products  in  which  one  or 
more  active  ingredients  were  the  subject 
of  a  final  monograph,  and  one  or  more 
ingredients  were  still  under  review  as  of 
the  effective  date  of  the  final  rule,  had 
to  comply  as  of  the  implementation  date 
for  the  last  applicable  final  monograph 
for  the  combination,  or  as  of  April  16, 
2001,  whichever  occurred  first. 
Combination  products  in  which  none  of 
the  active  ingredients  was  the  subject  of 
a  final  monograph  or  monographs  as  of 
the  effective  date  of  the  Drug  Facts  Rule 
had  to  comply  as  of:  (1)  The 
implementation  date  of  the  last 
applicable  final  monograph  for  the 
combination;  (2)  the  next  major  revision 
to  any  part  of  the  label  or  labeling  after 
April  16,  2001;  or  (3)  April  18,  2005, 
whichever  occurred  first. 

2.  Products  Marketed  Under  NDAs  and 
ANDAs 

Products  that  were  the  subject  of  an 
approved  drug  application  (NDA  or 
ANDA)  that  was  approved  before  April 
16, 1999,  had  to  comply  with  the  Drug 
Facts  Rule  as  of  April  16,  2001.  Products 
that  became  the  subject  of  an  approved 
NDA  or  ANDA  on  or  after  April  16, 
1999,  were  required  to  comply  with  the 
Drug  Facts  Rule  at  the  time  of  approval 
(64  FR  13254  at  13273). 

3.  Additional  Provisions 

In  addition,  any  OTC  drug  product 
not  described  in  sections  I.A.I  and  I.A.2 
of  this  docimient  had  to  comply  with 
the  final  rule  as  of:  (1)  The  next  major 
revision  to  any  part  of  the  label  or 
labeling  after  April  16,  2001;  or  (2)  April 
18,  2005,  whichever  occurred  first. 

Products  (including  combinations) 
marketed  imder  a  final  OTC  drug 
monograph  or  monographs,  or  imder  an 
NDA  or  ANDA,  with  annual  sales  of  less 
than  $25,000  had  to  comply  with  the 
Drug  Facts  Rule  as  of  April  16,  2002. 
This  extra  time  was  intended  to  provide 
marketed  products  with  a  low  level  of 
distribution  1  additional  year  to  comply 
with  the  Drug  Facts  Rule. 

The  agency  provided  a  chart  that 
summarized  the  time  periods  within 
which  the  various  categories  of 


marketed  OTC  drug  products  were 
required  to  comply  with  the  Drug  Facts 
Rule  (64  FR  13254  at  13274).  Unless 
otherwise  stated,  all  time  periods  in  the 
chart  began  on  the  effective  date  of  the 
Drug  Facts  Rule. 

B.  Correction  Notice 

In  the  Federal  Register  of  April  15, 
1999  (64  FR  18571),  the  agency 
published  a  correction  to  the  Drug  Facts 
Rule  and  changed  its  effective  date  from 
April  16,  1999,  to  May  16,  1999.  While 
the  agency  did  not  explicitly  discuss  the 
implementation  plan  and  compliance 
dates  for  the  final  rule  (or  the  chart  at 
64  FR  13274),  the  correction  had  the 
effect  of  changing  the  compliance  dates 
for  the  final  rule  as  follows:  (1)  The 
April  16, 1999,  compliance  date  became 
May  16, 1999;  (2)  the  April  16.  2001, 
compliance  date  became  May  16,  2001; 
(3)  the  April  16.  2002.  compliance  date 
became  May  16,  2002;  and  (4)  the  April 
18,  2005,  compliance  date  became  May 
16,  2005. 

C.  Extension  of  Compliance  Dates 

1.  Citizen  Petitions  Requesting 
Additional  Implementation  Time 

Following  publication  of  the  Drug 
Facts  Rule  and  the  April  15, 1999, 
correction,  the  Consumer  Healthcare 
Products  Association  (CHPA)  and  the 
Cosmetic,  Toiletry,  and  Fragrance 
Association  (CTFA)  submitted  citizen 
petitions  (Refs.  1  and  2)  requesting  a  2- 
year  extension  of  time  for  compliance 
with  the  Drug  Facts  Rule.  Both 
associations  requested  an  extension  of 
the  May  16,  2001.  compliance  date  to 
May  16.  2003,  and  the  May  16,  2002, 
compliance  date  to  May  16,  2004.  They 
also  urged  FDA  to  modify  the  labeling 
requirements  of  the  Drug  Facts  Rule  for 
single-use  and  convenience-size 
packages,  and  the  petitions  requested  a 
categorical  exemption  for  small 
packages.  Neither  requested  a  change  to 
the  May  16,  2005,  compliance  date. 
CHPA  also  requested  that  FDA  stay  the 
final  rule  for  those  products  that  had  to 
comply  with  the  Drug  Facts  Rule 
immediately. 

The  agency  answered  these  citizen 
petitions  on  February  4,  2000  (Refs.  3 
and  4)  and  denied  the  petitioner's 
request  for  a  2-year  extension  of  the 
final  rule.  However,  the  agency 
concluded  that  a  1-year  delay  of  the 
May  16,  2001,  compliance  date  to  May 
16,  2002  (and  a  corresponding  delay  of 
the  May  16,  2002,  compliance  date  for 
products  vrith  annual  sales  of  less  than 
$25,000  to  May  16,  2003)  was  justified. 
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2.  Notice  of  Delay  of  Compliance 

In  the  Federal  Register  of  June  20. 
2000  (65  FR  38191),  the  agency 
published  a  final  rule  providing  a 
partial  extension  of  the  compliance 
dates  for  the  Drug  Facts  Rule,  per  the 
February  4,  2000.  responses  to  the 
citizen  petitions.  In  this  final  rule,  the 
agency  also  restated  the  implementation 
chart  that  appeared  in  the  Drug  Facts 
Rule  (64  FR  13254  at  13274),  and 
updated  it  to  show  the  new  compliance 
dates  (65  FR  38191  at  38193).  In 
addition,  the  agency  amended  language 
in  the  chart  to  clarify  the  applicable 
compliance  dates  when  relabeling  was 
required  by  another  rule  in  addition  to 
the  Drug  Facts  Rule.  Finally,  the  Drug 
Facts  Rule  also  required  labeling 
revisions  in  21  CFR  parts  201.  330.  331. 
341.  346.  355.  358.  369,  and  701  (64  FR 
13254  at  13291, 13292,  and  13294  to 
13297).  The  June  20,  2000.  final  rule 
delayed  the  May  16,  2001.  and  May  16, 
2002.  compliance  dates  for  those 
revisions  for  1  additional  year, 
respectively. 

n.  Single-Use  and  Convenience-Size 
Packages 

After  FDA  published  its  delay  of 
compliance  dates.  CHPA  requested  a 
meeting  to  discuss  class  exemptions  for 
OTC  drug  convenience-sizes  in  selected 
ore  categories,  and  it  proposed  several 
definitions  of  "convenience-size"  (Ref. 
5).  The  agency  responded  in  a 
subsequent  letter  (Ref.  6)  that  CHPA's 
proposed  definitions  of  "convenience- 
size"  were  so  broad  as  to  preclude  a 
meaningful  discussion.  The  agency 
explained  that  CHPA's  proposed 
definitions  of  "convenience-size"  could 
include  many  widely-used  products  that 
generally  have  not  been  (and  are  not) 
regarded  as  "convenience-sizes"  (for 
example,  packages  containing  12  tablets 
or  4  ounces  of  cough/cold  products,  and 
1 -ounce  tubes  of  topical  antifungal  drug 
products).  The  agency  noted  that 
adoption  of  an  overly  broad  definition 
for  "convenience-size."  with  allowance 
for  significant  deviations  from  the 
general  requirements  of  the  rule,  could 


circumvent  the  intent  of  the  Drug  Facts 
Rule  and  potentially  undermine  the 
interest  of  the  public  health  and  safety. 
The  agency  added  that,  under 
§  201.66{d)(10).  the  Drug  Facts  Rule 
already  provides  some  flexibility  in  the 
labeling  of  small  packages. 

Thereafter.  Lil"  Drug  Store  Products, 
Inc..  (Lil')  submitted  a  citizen  petition 
(Ref.  7)  asking  FDA  to  define 
"convenience-size"  OTC  drug  products 
and  to  modify  the  labeling  and  content 
requirements  of  the  Drug  Facts  Rule 
with  respect  to  such  products.  Lil' 
proposed  that  "convenience-size"  OTC 
drug  products  be  defined  as  packages 
sold  to  the  public  that  contain  one  or 
two  doses  of  an  OTC  drug  product.  Lil" 
also  proposed  that  "dose"  be  defined  as 
a  manufacturer's  reconunended  serving. 
In  addition,  Lil'  requested  that  FDA 
modify  the  requirements  of  §  201.66  for 
"convenience-size"  OTC  drug  products 
by  permitting  a  reduced  version  of  OTC 
Drug  Facts  labeling  to  appear  on  the 
external  packaging  of  such  products, 
while  requiring  fully  compliant  Drug 
Facts  labeling  on  the  inside  of  the 
package  through  the  use  of  package 
inserts  or  inner-package  printing.  Lil' 
stated  that  the  labeling  on  the  external 
packaging  would:  (1)  Still  include 
medically  relevant  information,  (2) 
remain  consistent  with  the  retail 
environment  in  which  "convenience- 
size"  OTC  drug  products  are  sold,  and 
(3)  still  adequately  enable  consimiers  to 
make  the  unique  purchasing  decision 
associated  with  their  use.  Lil'  described 
its  "convenience-size"  products  as 
recognized,  brand-name,  quality  OTC 
drug  products  packaged  in  small  doses 
and  made  available  to  the  consumer  at 
his  or  her  point  of  need.  Lil'  also  stated 
that  these  products  are  a  low  cost  (they 
typically  retail  for  less  than  $.99) 
alternative  to  traditional  multidose  OTC 
drug  packages,  and  they  are  mostly 
marketed  in  convenience  stores  that 
primarily  sell  products  with  efficient- 
size  packaging  and  significant  brand 
loyalty  and  awareness. 

In  its  response  (Ref.  8)  to  the  Lil' 
citizen  petition,  FT)A  stated  that  it  had 


carefully  reviewed  the  data  and 
information  in  the  petition  and  agreed 
that  some  acconunodation  for  these 
"convenience-size"  packages  might  be 
appropriate.  However,  FDA  determined 
that  additional  comments  from  other 
interested  persons  should  be  considered 
before  making  a  final  decision,  because 
a  niunber  of  other  manufacturers, 
repackers,  and  distributors  would  be 
affected  by  a  change  to  the  Drug  Facts 
Rule  and  would  likely  want  to  comment 
on  any  proposed  FDA  coiuse  of  action. 

FDA  therefore  stated  that  it  intended 
to  prepare,  for  publication  in  a  futiue 
issue  of  the  Federal  Register,  a 
proposed  rule  that  would,  if  finalized, 
amend  the  Drug  Facts  Rule  by  defining 
"convenience-size"  OTC  drug  packages 
and  addressing  Drug  Facts  labeling 
requirements  for  such  products.  The 
proposed  rule  would  also  provide  all 
interested  parties  an  opportunity  to 
comment  on  the  viability,  desirability, 
and  impact  of  the  proposed  rule,  and  to 
respond  to  specific  questions  posed  by 
the  agency. 

Accordingly,  at  this  time,  FDA  is 
announcing  a  partial  delay  of  the 
compliance  dates  for  the  Drug  Facts 
Rule  in  §  201.66  for  all  OTC  drug 
products  that:  (1)  Contain  no  more  than 
two  doses  of  an  OTC  drug;  and  (2) 
because  of  their  limited  available 
labeling  space,  would  require  more  than 
60  percent  of  the  total  surface  area 
available  to  bear  labeling  to  meet  the 
requirements  set  forth  in  §  201.66(d)(1) 
to  (d)(9)  and  therefore  qualify  for  the 
labeling  modifications  currently  set 
forth  in  §  201.66(d)(10).  For  purposes  of 
this  notice,  "dose"  is  defined  as  the 
maximum  single  serving  for  an  adult  (or 
a  child  for  products  marketed  only  for 
children)  as  specified  in  the  product's 
directions  for  use.  FDA  is  aware  that  the 
scope  of  this  delay  may  extend  to  some 
products  that  are  also  currently 
marketed  as  "sample"  or  "trial"  sizes. 
FDA  is  amending  the  Jime  20,  2000, 
implementation  chart  to  add  a  footnote 
number  "1"  next  to  the  header  "Time 
Periods,"  which  reads  as  follows: 


Table  1  .—Restated  Implementation  Chart 


Products 


Single  entity  and  cofnt)ination  products  subject  to  drug  marketing  appti- 
cations  approved  before  May  16,  1999. 

Single  entity  and  combination  products  subject  to  drug  marketing  appli- 
catwns  approved  on  or  after  May  16,  1999. 

Single  entity  products  subject  to  an  OTC  drug  monograph  finalized  be- 
fore May  16.  1999. 

Single  entity  products  subject  to  an  OTC  dmg  monograph  finalized  on 
or  after  May  16,  1999. 


Time  Periods' 


By  IWlay  16,  2002  (or  by  May  16,  2003,  if  annual  sales  of  the  product 

are  less  than  $25,000). 
Immediately  upon  approval  of  tt>e  application. 

By  May  16.  2002  (or  by  May  16,  2003,  if  annual  sales  of  the  product 
are  less  than  $25,000). 

Within  the  period  specified  in  the  final  monograph.  However,  if  a  mono- 
graph has  not  been  finalized  as  of  May  16,  2002.  then  the  product 
must  comply  as  of  the  first  major  lat>eling  revision  after  May  16. 
2002.  or  by  May  16.  2005,  whichever  occurs  first. 
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Table  1.— Restated  Implementation  Chart— Continued 


Products 


Combination  products  subject  to  an  OTC  drug  monograph  or  mono- 
graphs in  which  all  applicable  monographs  were  finalized  before  May 
16,  1999. 

Combination  products  subject  to  an  OTC  drug  monograph  or  mono- 
graphs in  which  at  least  one  applicable  monograph  was  finalized  be- 
fore May  16,  1999,  and  at  least  one  applicable  monograph  is  final- 
ized on  or  after  May  16,  1999. 

Combination  products  sut>ject  to  an  OTC  drug  monograph  or  mono- 
graphs in  which  all  applicable  monographs  are  finalized  on  or  after 
May  16,  1999. 

All  other  single  entity  and  combination  OtC  dmg  products  (e.g.,  prod- 
ucts in  tt>e  OTC  drug  review  that  are  not  yet  the  subject  of  proposed 
OTC  dmg  monographs). 


Time  Periods' 


By  May  16,  2002  (or  by  May  16,  2003,  if  annual  sales  of  the  product 
are  less  than  $25,000). 

Within  the  period  specified  in  the  last  applicable  monograph  to  be  final- 
ized, or  by  May  16,  2002  (or  by  May  16,  2003,  if  annual  sales  of  ttte 
product  are  less  ttian  $25,000).  whichever  occurs  first,  unless  the 
last  applk:at>le  monograph  to  be  finalized  specifies  a  later  date. 

Within  the  period  specified  in  the  last  applicable  monograph  to  be  final- 
ized. However,  i1  the  last  monograph  is  not  finalized  a^  of  May  16, 
2002,  then  the  product  must  comply  as  of  the  first  major  labeling  re- 
vision after  May  16,  2002,  or  by  May  16,  2005,  whichever  occurs 
first. 

If  a  monograph  has  not  been  finalized  as  of  May  16,  2002,  then  ttie 
product  must  comply  as  of  ttie  first  major  labeling  revision  after  May 
16,  2002,  or  by  May  16,  2005,  whichever  occurs  first. 


'  Time  delayed  until  further  notice  for  OTC  dmg  products  that  contain  no  more  than  two  doses  of  an  OTC  dmg  product  and,  because  of  their 
limited  total  surface  area  available  to  bear  labeling,  qualify  for  the  labeling  modifications  set  forth  in  §201 .66(d)(10). 


FDA  based  the  scope  of  this  delay  on 
Lil's  petition,  which  defined 
"convenience-size"  as  a  product 
containing  one  or  two  doses  of  an  OTC 
drug.  Since  the  petition  did  not 
explicitly  address  the  issue  of  package 
sire.  FDA  decided  to  adopt  the 
threshold  set  forth  in  §  201.66{d)(10). 
because  it  is  the  one  section  of  the 
current  Drug  Facts  Rule  that 
differentiates  OTC  drug  packages  based 
on  size.  The  agency  believes  that  the 
scope  of  this  delay  reflects  the  current 
marketplace  in  that  the  delay  includes 
most,  if  not  all,  OTC  drug  products  that 
are  ciurently  sold  as  "convenience- 
size." 

The  delay  in  the  compliance  dates  for 
the  OTC  drug  packages  described  in  this 
notice  will  remain  in  effect  until  a  final 
rule  issues  with  respect  to  the  labeling 
of  such  OTC  drug  products  or  until  such 
time  as  the  agency  issues  further  notice. 
In  either  case,  the  delay  enables 
manufactiu^rs  of  the  packages  described 
in  this  notice  to  continue  marketing 
those  products  in  their  present  labeling 
formats  pending  resolution  of  this  issue. 
The  labeling  of  such  packages  still 
needs  to  comply  with  the  act  and  all 
other  applicable  regulatory 
requirements.  Notwithstanding  this 
delay  in  compliance  dates, 
manufacturers  who  wish  to  do  so  may 
still  relabel  the  affected  products  in  the 
Drug  Facts  format,  particularly  When 
existing  labeling  is  exhausted  and 
relabeling  would  occur  in  the  normal 
course  of  business,  using  any  of  the 
alternative  design  techniques  described 
in  the  final  rule  (64  FR  13254  at  13268). 

To  the  extent  that  5  U.S.C.  553  applies 
to  this  action,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procediue  under  5  U.S.C 
553(b)(3)(A).  Alternatively,  the  agency's 
implementation  of  this  action  without 


opportunity  for  public  comment  comes 
within  the  good  cause  exceptions  in  5 
U.S.C.  553^)(3)(B)  in  that  obtaining 
public  comment  is  impracticable, 
lumecessary,  and  contrary  to  the  public 
interest.  The  agency  is  delaying  the 
compliance  date  of  §  201.66  for  products 
that  meet  the  specific  criteria  described 
in  this  notice  because  the  agency 
intends  to  publish  a  proposal  to  amend 
§  201.66  by  defining  "convenience-size" 
drug  packages  and  addressing  Drug 
Facts  labeling  requirements  for  such 
packages.  There  will  be  an  opportunity 
to  comment  on  the  new  compliance  date 
for  such  products  within  the  proposed 
amendment  to  §  201.66.  In  addition, 
given  the  imminence  of  the  current 
compliance  dates,  seeking  prior  public 
comment  on  this  delay  is  contrary  to  the 
public  interest  in  the  orderly  issuance 
and  implementation  of  regulations. 
Notice  and  comment  procediu'es  in  this 
instance  would  create  imcertainty, 
confusion,  and  undue  financial 
hardship  because,  during  the  time  that 
the  agency  would  be  proposing  to 
extend  the  compliance  date  for  §  201.66, 
those  companies  affected  would  have  to 
be  preparing  to  relabel  to  comply  with 
the  May  16,  2002,  compliance  date.  In 
accordance  with  21  CFR  10.40(e)(1), 
FDA  is  also  providing  an  opportunity 
for  comment  on  whether  this  delay 
should  be  modified  or  revoked. 

m.  Analysis  of  Impacts 

The  economic  impact  of  the  Drug 
Facts  Rule  was  discussed  in  the  final 
rule  (64  FR  13254  at  13276  to  13285). 
This  partial  delay  of  the  compliance 
dates  provides  additional  time  for 
companies  to  relabel  certain  products  to 
comply  with  the  final  rule.  CHPA,  in  its 
request  for  a  meeting  (Ref.  5),  stated  that 
"convenience-sizes"  represent  less  than 
1  percent  of  the  retail  market.  The 


partial  delay  for  the  products  described 
in  this  notice  will  also  reduce  label 
obsolescence  as  companies  will  have 
additional  time  to  use  up  more  existing    . 
labeling.  Thus,  delaying  the  compliance 
dates  for  implementation  for  these 
specific  products  will  significantly 
reduce  the  economic  impact  of  the  final 
rule  on  manufacturers  of  these  products. 

FDA  has  examined  the  impacts  of  this 
final  rule  (partial  delay  of  the 
compliance  dates)  under  Executive 
Order  12866,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612),  and  the 
Unfunded  Mandates  Reform  Act  of  1995' 
(2  U.S.C.  1501  et  seq.).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Flexibility  Act,  if  a  rule  has    , 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities.  . 
Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  requires  that 
agencies  prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation). 

The  agency  concludes  that  this  final 
rule  is  consistent  with  the  principles  set 
out  in  the  Executive  order  and  in  these 
two  statutes.  This  final  rule  is  not  a 
significant  regulatory  action  as  defined 
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by  the  Executive  order  and  so  is  not 
subject  to  review  under  the  Executive 
order.  As  discussed  in  this  section,  FDA 
has  determined  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  Unhmded  Mandates 
Reform  Act  does  not  require  FDA  to 
prepare  a  statement  of  costs  and  benefits 
for  this  final  rule  because  the  final  rule 
is  not  expected  to  result  in  any  1-year 
expenditiue  that  would  exceed  $100 
million  adjusted  for  inflation.  The 
ciurent  inflation  adjusted  statutory 
threshold  is  about  $110  million. 

The  purpose  of  this  final  rule  is  to 
provide  a  partial  delay  of  the 
compliance  dates  by  which 
manufecturers  need  to  relabel  their 
"convenience-size"  products,  as  defined 
in  this  final  rule.  Accordingly,  xmder  the 
Regulatory  Flexibility  Act.  the  agency 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  No 
further  analysis  is  required. 

IV.  The  Paperwork  Reduction  Act  of 
1995 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

V.  EnTinmmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  envirorunent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VI.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and.  consequently, 
a  federalism  sununary  impact  statement 
is  not  required. 

Vn.  References 

The  following  references  are  on 
display  in  the  Dockets  Management 
Branch  (address  above)  and  may  be  seen 


by  interested  persons  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

1.  Comment  No.  CP2,  Docket  No.  98N- 
0337. 

2.  Comment  No.  CPl,  Docket  No.  99P- 
4617. 

3.  Letter  from  W.  K.  Hubbard,  FDA.  to  B. 
N.  Kuhlik  and  M.  S.  Labson.  Covington  & 
Burling,  coded  FAV2,  Docket  No.  98N-0337. 

4.  Letter  from  W.  K.  Hubbard.  FDA,  to  E. 
E.  Kavanaugh.  CTFA.  coded  PAVl,  Docket 
No.  99P-4617. 

5.  Letter  from  R.  W.  Seller,  CHPA,  to  C. 
Ganley,  FDA,  dated  October  3.  2000,  Docket 
No.  98N-0337. 

6.  Letter  from  C.  Ganley,  FDA,  to  R.  W. 
Soller,  CHPA.  dated  December  22.  2000. 
Docket  No.  98N-0337. 

7.  Conunent  No.  CPl,  Docket  No.  OlP- 
0207. 

8.  Letter  fttjm  S.  Galson,  FDA,  to  J.  M. 
Nikrant.  Lil'  Drug  Store  Products,  Inc.,  coded 
LET  1,  Docket  No.  OlP-0207. 

Vm.  Conunents 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
final  rule  by  July  5,  2002.  Three  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  numbers  found  in 
brackets  in  the  heading  of  this 
docxunent.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

This  final  rule  (partial  delay  of 
compliance  dates)  is  issued  under 
sections  201,  501,  502.  503.  505.  510, 
and  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  351.  352. 
353.  355,  360.  and  371)  and  under 
authority  of  the  Commissioner  of  Food 
and  Drugs. 

Dated:  March  23.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-8193  Filed  4-^1-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Offlc*  of  Foreign  AsMts  Control 

31  CFR  Chapter  V 

AddMon  of  Persons  to  Appendix  A  to 
31  CFR  Chapter  V 

agency:  Office  of  Foreign  Assets 

Control.  Treasury. 

action:  Amendment  of  final  rule. 


summary:  The  Treasury  Department  is 
amending  appendix  A  to  31  CFR 
chapter  V  to  add  the  names  of  two 
organizations  designated  as  persons 
whose  property  and  interests  in 


property  have  been  blocked  imder  the 
authority  of  the  Secretary  of  the 
Treasury  pursuant  to  Section  l(a)(ii)  of 
Executive  Order  13219  of  June  26.  2001. 
EFFECTIVE  DATE:  April  2.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Foreign  Assets  Control. 
Department  of  the  Treasury, 
Washington.  DC  20220.  tel.:  202/622- 
2520. 

SUPPLEMENTARY  INFORMATION: 
Electronic  and  Facsimile  Availability 

This  dociunent  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat7  readable  (*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page), 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  document 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://www.treas.gov/ofac, 
or  in  fax  form  through  the  Office's  24- 
hour  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

Appendix  A  to  31  CFR  chapter  V  lists 
the  names  of  blocked  persons,  specially 
designated  nationals,  specially 
designated  terrorists,  foreign  terrorist 
organizations,  and  specially  designated 
narcotics  traffickers  with  respect  to 
whom  transactions  are  subject  to  the 
various  economic  sanctions  programs 
administered  by  the  Treasury 
Department's  Office  of  Foreign  Assets 
Control  ("OFAC"). 

On  June  26.  2001 ,  President  Bush 
issued  Executive  Order  13219  (66  FR 
34777.  Jxme  29.  2001).  imposing 
economic  sanctions  on  persons  who 
threaten  international  stabilization 
efforts  in  the  Western  Balkans  region.  In 
an  annex  to  the  order.  President  Bush 
identified  twenty-three  individuals  and 
five  organizations  with  respect  to  which 
transactions  are  subject  to  those 
sanctions.  Those  individuals  and 
organizations  have  already  been 
incorporated  into  appendix  A  as 
-    blocked  persons  identified  by  the  term 
"[Balkans]"  (66  FR  57371.  November  15. 
2001). 

On  November  28,  2001.  the  Albanian 
National  Army  (ANA)  (a.k.a.  AKSH)  and 
the  National  Committee  for  the 
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Liberation  and  Protection  of  Albanian 
Lands  (KKCMTSH).  were  determined  by 
the  Director  of  OFAC,  under  the 
delegated  authority  of  the  Secretary  of 
the  Treasiuy,  to  meet  the  criteria  set 
forth  imder  Section  l(a)(ii)  of  Executive 
Order  13219  for  persons  with  respect  to 
which  transactions  are  subject  to  the 
economic  sanctions  set  out  xmder  the 
Order.  All  property  and  interests  in 
property,  including  but  not  limited  to 
all  accounts,  that  are  or  come  within  the 
United  States  or  that  are  or  come  within 
the  possession  or  control  of  U.S. 
persons,  including  their  overseas 
branches,  that  are  owned  or  controlled 
by  these  organizations  are  with  limited 
exceptions  blocked  and  may  not  be 
transferred,  paid,  exported,  withdrawn, 
or  otherwise  dealt  in.  This  blocking 
includes,  but  is  not  limited  to,  the 
prohibition  of  the  making  or  receiving 
by  a  United  States  person  of  any 
contribution  or  provision  of  funds, 
goods,  or  services  to  or  for  the  benefit 
of  these  organizations. 

Designations  of  these  organizations 
blocked  piu-suant  to  the  Order  are 
effective  upon  the  date  of  determination 
by  the  Director  of  OFAC.  Public  notice 
of  blocking  is  effective  upon  the  date  of 
fifing  with  the  Federal  Register,  or  upon 
prior  actual  notice. 

Because  this  rule  involves  a  foreign 
affairs  function.  Executive  Order  12866 
and  the  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  requiring 
notice  of  proposed  rulemaking, 
opportunity  for  public  participation, 
and  delay  in  effective  date,  are 
inapplicable.  Because  no  notice  of 
proposed  rulemaking  is  required  for  this 
rule,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  does  not  apply. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  3 
U.S.C.  301,  50  U.S.C.  1601-1651,  50 
U.S.C.  1701-1706,  and  E.0. 13219  of 
June  26,  2001,  the  appendices  to  31  CFR 
chapter  V  are  amended  as  set  forth 
below: 

Appendices  to  Chapter  V 
Appendix  A— [Amended] 


1 1.  Appendix  A  to  31  CFR  chapter  V 
is  amended  by  adding  the  following 
names  of  organizations  inserted  in 
alphabetical  order: 

AKSH  (see  ALBANIAN  NATIONAL  ARMY) 

[BALKANS] 
ALBANIAN  NATIONAL  ARMY  (a.k.a.  ANA; 

a.k.a.  AKSH)  (BALKANS) 
ANA  (see  ALBANIAN  NATIONAL  ARMY) 

[BALKANS] 

KKCMTSH  (see  NATIONAL  COMMITTEE 

FOR  THE  UBERATION  AND 

PROTECTION  OF  ALBANL\N  LANDS) 

[BALKANS] 


NATIONAL  COMMITTEE  FOR  THE 

LIBERATION  AND  PROTECTION  OF 
ALBANIAN  LANDS  (a.k.a.  KKCMTSH) 
[BALKANS] 

Dated:  January  2,  2002. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

xApproved:  January  31,  2002. 
Jimmy  Gurule, 

Under  Secretary  (Enforcement).  Department 
of  the  Treasury. 
[FR  Doc.  02-8358  Filed  4-2-02;  4:29  pm) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  20 

PIN  2900-AL11 

Board  of  Veterans'  Appeals  Rules  of 
Practice:  Claim  for  Death  Benefits  by 
Survhror 

agency:  Department  of  Veterans  Affairs. 
action:  Final  rule^ 

SUMMARY:  This  dociunent  amends  the 
Department  of  Veterans  Affairs'  (VA) 
Rules  of  Practice  at  the  Board  of 
Veterans'  Appeals  (Board)  to  clarify  that 
the  general  rule  that  the  Board  is  not 
bound  by  prior  dispositions  during  the 
veteran's  lifetime  of  issues  involved  in 
the  siuvivor's  claim  does  not  apply  to 
claims  for  "enhanced"  Dependency  and 
Indemnity  Compensation  (DIC).  This 
amendment  is  necessary  to  eliminate 
confusion  between  the  Board's  current 
rule  and  another  rule  relating  to  DIC  for 
survivors  of  certain  veterans  rated 
totally  disabled  at  the  time  of  death. 
-  DATES:  Effective  Date:  May  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Keller,  Senior  Deputy  Vice 
Chairman,  Board  of  Veterans'  Appeals, 
Department  of  Veterans  Affairs  ,810 
Vermont  Avenue.  NW.,  Washington.  DC 
20420  (202-565-5978). 
SUPPLEMENTARY  INFORMATION:  The  Board 
of  Veterans'  Appeals  (Board)  is  an 
administrative  body  that  decides 
appeals  fi-om  denials  of  claims  for 
veterans  benefits. 

In  a  docuiment  published  in  the 
Federal  Register  on  December  21.  2001 
(66  FR  65861),  VA  proposed  to  amend 
the  Board's  practice  rule  concerning 
claims  for  death  benefits  by  survivors  of 
veterans.  The  Board's  rule  states  that, 
with  certain  exceptions,  issues  involved 
in  a  survivor's  claim  for  death  benefits 
will  be  decided  without  regard  to  any 
prior  disposition  of  those  issues  during 
the  veteran's  lifetime.  We  proposed  to 
add  an  exception  to  clarify  that  this  rule 


does  not  apply  to  claims  for  "enhanced" 
DIC  under  38  U.S.C.  1311(a)(2). 

This  amendment  is  necessary  to 
comply  with  the  order  of  the  United 
States  Coiut  of  Appeals  for  the  Federal    , 
Circuit  in  National  Organization  of 
Vetemns'  Advocates.  Inc.  v.  Secretary  of 
Veterans  Affairs,  260  F.3d  1365  (Fed. 
Cir.  2001)  [NOVA).  In  the  case,  the  court 
noted  that  §  20.1106  was  apparently 
inconsistent  with  another  VA 
regulation,  38  CFR  3.22.  The  court 
ordered  VA  to  issue  regulations  to  either 
remove  or  explain  the  apparent 
inconsistency. 

The  public  comment  period  ended  on 
January  22.  2002.  We  received 
comments  from  three  veterans  service 
organizations.  Two  commenters 
submitted  comments  concerning  both 
the  proposed  rule  and  a  final  rule 
published  in  the  Federal  Register  of 
January  21,  2000  (65  FR  3388),  revising 
the  VA  adjudication  regulation  at  38 
CFR  3.22.  Although  any  revision  of 
§  3.22  would  be  beyond  the  scope  of  the 
proposed  rule,  we  will  address  the 
comments  concerning  §  3.22  in  this 
notice  because  the  interpretation  stated 
in  §  3.22  is  closely  related  to  the 
proposed  rule,  as  indicated  in  our 
December  2001  notice  of  proposed  rule 
making  (NPRM)  and  the  Federal 
Circuit's  NOVA  decision. 

Based  on  the  rationale  set  forth  in  the 
proposed  rule  and  in  this  document,  we 
adopt  the  provisions  of  the  proposed 
rule  as  a  final  rule. 

Consistent  Interpretation  of  38  U.S.C. 
1318(b)  and  1311(a)(2) 

In  the  NOVA  decision,  the  Federal 
Circuit  concluded  that  38  CFR  3.22  and 
38  CFR  20.1106  stated  apparently 
inconsistent  interpretations  of  virtually 
identical  statutes  codified  at  38  U.S.C. 
1318(b)  and  38  U.S.C.  1311(a)(2), 
respectively.  Both  statutes  authorize 
payment  of  certain  DIC  benefits  to 
sim^ivors  of  veterans  who  were,  at  the 
time  of  death  "entitled  to  receive" 
disability  compensation  for  a  service- 
connected  disability  that  was  rated 
totally  disabling  for  a  specified  number 
of  years  immediately  preceding  death. 
The  court  concluded  that  §  3.22 
interprets  38  U.S.C.  1318(b)  as 
providing  that  the  question  of  whether 
the  veteran  was  "entitled  to  receive" 
such  benefits  would  be  governed  by  VA 
decisions  diuing  the  veteran's  lifetime, 
except  where  such  decisions  are  foimd 
to  contain  a  clear  and  unmistakable 
error  (CUE).  The  court  concluded  that 
§20.1106  interprets  38  U.S.C. 
1311(a)(2).  as  requiring  VA  to  disregard 
all  decisions  during  the  veteran's 
lifetime.  The  court  directed  VA  to 
conduct  rulemaking  to  either  revise  one 
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of  its  regtilations  to  harmonize  its 
interpretation  of  the  statutes  or  to 
explain  the  basis  for  the  apparent 
inconsistency  in  its  interpretation  of 
those  statutes. 

One  conunenter  asserts  that  VA  has 
foiled  to  explain  why  the  current 
regulations,  as  construed  by  the  court, 
are  not  correct,  and  has  foiled  to  explain 
why  it  is  necessary  to  revise  §  20.1106. 
This  comment  appears  to  suggest  that 
VA  should  retain  its  ciurent  regulations 
despite  the  apparent  inconsistency 
identified  in  the  NOVA  case.  VA  does 
not  agree.  As  stated  in  oiu  December 
2001  NPRM,  we  beheve  that  38  U.S.C. 
1318(b)  and  1311(a)(2)  must  be 
construed  in  the  same  manner.  As  the 
Federal  Circuit  noted  in  NOVA,  both 
statutes  contain  "virtually  identical 
language."  The  court  further  stated  that 
it  is  a  well-established  rule  of  statutory 
construction  that  identical  language  in 
different  parts  of  a  statute  is  intended  to 
have  the  same  meaning,  and  that  "[t]hat 
rule  applies  with  equal  force  where,  as 
here,  the  words  at  issue  are  used  in  two 
different  sections  of  a  complex  statutory 
scheme  and  those  two  sections  serve  the 
same  purpose,  namely,  the  award  of  DIG 
benefits  to  siuvivors."  Fxulher,  as  stated 
in  our  December  21,  2001  NPRM,  the 
legislative  history  of  section  1311(a)(2) 
makes  clear  that  it  was  modeled  on 
section  1318(b)  and  intended  to  have 
the  same  meaning.  VA  finds  no  basis  for 
departing  from  the  usual  rule  that 
identical  statutory  language  must  be 
given  the  same  meaning.  Accordingly, 
we  make  no  change  based  on  this 
comment. 

Two  of  the  commenters  submitted 
comments  concerning  both  the 
proposed  rule  and  VA's  January  2000 
final  rule  amending  38  CFR  3.22. 
Because  we  have  concluded  that  the 
governing  statutes  should  be  interpreted 
consistently,  and  because  the 
commenters  present  the  same  comments 
with  respect  to  both  the  December  2001 
proposed  rule  and  the  January  2000 
final  rule,  our  response  to  each 
comment  appUes  to  both  §  20.1106  and 
§  3.22,  except  as  otherwise  indicated 
below. 

EfEsct  of  the  NOVA  Decision  and  the 
ClMiiery  Doctrine  on  the  Validity  of  38 
CFR  3.22 

One  conunenter  asserts  that  §  3.22 
must  be  revised  because  the  basis  for 
that  rule  was  held  to  be  invalid  by  the 
Fedwal  Circuit  in  the  NOVA  case.  In 
NOVA,  the  Federal  Circuit  concluded 
that  the  language  of  38  U.S.C.  1318  was 
ambiguous  as  to  whether  DIC  could  be 
awarded  where  a  veteran  was 
"hypothetically"  entitled  to  total 
disability  compensation  for  ten  or  more 


years  preceding  death  even  though  the 
veteran  could  not  have  been  actually 
entitled  to  such  benefits.  The 
conunenter  asserts  that  §  3.22  is  based 
solely  on  a  conclusion  by  VA  that  the 
language  of  38  U.S.C.  1318 
unambiguously  prohibits  DIC 
entitlement  in  such  cases.  Relying  on 
the  principle  in  Securities  and 
Exchange  Commission  v.  Chenery  Corp., 
318  U.S.  80  (1943).  that  an  agency 
action  may  be  upheld  solely  on  the  basis 
stated  by  the  agency,  the  conunenter 
argues  that  §  3.22  is  rendered  invalid  by 
the  Federal  Circuit's  conclusion  that  38 
U.S.C.  1318(b)  is  ambiguous. 

VA  does  not  agree  with  this 
characterization  of  the  basis  for  §  3.22. 
The  January  2000  final  rule  notice  did 
not  conclude  that  the  language  of  38 
U.S.C.  1318  unambiguously  precludes 
DIC  based  on  a  veteran's  "hypothetical" 
entitlement  to  the  underlying  benefits. 
Rather,  we  stated  that  the  statute  was 
"most  reasonably  interpreted"  as 
prohibiting  DIC  on  that  basis.  Our 
conclusion  was  based  on  an  analysis  of 
the  language  and  legislative  history  of 
the  statute  and  the  broader  context  of 
related  provisions  of  title  38,  United 
States  Code,  rather  than  upon  a 
conclusion  that  the  statutory  language 
alone  compelled  this  result. 

The  statute  authorizes  payment  of  DIC 
in  two  circumstances:  (1)  Where  a 
veteran  was  "in  receipt  of 
compensation  at  the  time  of  death  for  a 
service-connected  disability  that  was 
rated  totally  disabling  for  ten  years 
immediately  preceding  death  or  for  five 
years  from  date  of  discharge  to  date  of 
death,  or  (2)  where  the  veteran  was 
"entitled  to  receive"  compensation  at 
the  time  of  death  for  such  disability.  In 
its  January  2000  rule,  VA  concluded 
that  the  statute  was  unambiguous  only 
with  respect  to  the  first  of  these  bases. 
We  stated  that  "[t]he  phrase  'in  receipt 
of  *   *  *  compensation'  unambiguously 
refers  to  cases  where  the  veteran  was,  at 
the  time  of  death,  actually  receiving 
compensation  for  service-cormected 
disability  rated  totally  disabling  for  the 
required  period."  65  FR  3389. 

With  respect  to  the  second  basis  of 
DIC  entitlement  under  38  U.S.C. 
1318(b),  we  did  not  conclude  that  the 
statutory  language  was  imambiguous. 
Instead,  we  merely  stated  that  "VA  has 
concluded  that  the  phrase  "entitled  to 
receive  •  •   •  compensation"  is  most 
reasonably  interpreted  as  referring  to 
cases  where  the  veteran  had  established 
a  legal  right  to  receive  compensation  for 
the  required  period  under  the  laws  and 
regulations  governing  such  entitlement, 
but  was  not  actually  receiving  the 
compensation."  65  FR  3389.  VA 
explained  that  this  interpretation  was 


based  on  analysis  of  the  language  and 
legislative  history  of  38  U.S.C.  1318(b) 
and  the  broader  statutory  context 
established  by  related  provisions  of  title 
38,  United  States  Code.  65  FR  3389-91. 
Because  oiu  interpretation  was  not 
based  on  the  premise  that  the  language 
of  38  U.S.C.  1318(b)  is  unambiguous, 
our  interpretation  is  not  inconsistent 
with  the  NOVA  decision. 

VA  further  disagrees  with  the 
commenter's  suggestion  that  the 
Chenery  standard  applies  to 
interpretations  such  as  that  contained  in 
§  3.22.  In  the  Chenery  case,  the  Supreme 
Court  stated  that  "a  reviewing  court,  in 
dealing  with  a  determination  or 
judgment  which  an  administrative 
agency  alone  is  authorized  to  make, 
must  judge  the  propriety  of  such  action 
solely  by  the  groimds  invoked  by  the 
agency."  332  U.S.  at  196.  This  principle 
has  been  held  inapplicable  to 
interpretive  rules  "because  the  question 
of  interpretation  of  a  federal  statute  is 
not  'a  determination  or  judgment  which 
an  administrative  agency  alone  is 
authorized  to  make.' "  North  Carolina 
Comxn'n  of  Indian  Affairs  v.  Secretory  of 
Labor,  725  F.2d  238,  240  (4tii  Cir.),  cert, 
denied,  469  U.S.  828  (1984);  see  also 
American  Postal  Workers  Union,  AFL- 
ClO  V.  United  States  Postal  Se/v.,  707 
F.2d  548.  561  (D.C.  Cir.  1983),  cert, 
denied,  465  U.S.  1100  (1984)  ("In 
contrast  to  agency  decisions  made 
piusuant  to  adjudication  and  legislative 
rulemaking,  interpretative  rules  may  be 
sustained  on  grounds  other  than  those 
assigned  by  the  agency").  In  the  NOVA 
decision,  the  Federal  Circuit  concluded 
that  §  3.22  is  an  interpretive  rule  "which 
does  no  more  than  interpret  the 
requirements  of  section  1318."  260  F.3d 
at  1377.  Accordingly,  the  Chenery 
standard  does  not  govern  review  of  the 
interpretation  in  §  3.22. 

Statutory  Ba«s  of  Clear  and 
Unmistakable  Error  Requirement 

One  commenter  asserts  that  VA's 
interpretation  of  38  U.S.C.  1318(b)  and 
1311(a)(2)  is  inconsistent  with  the 
language  of  those  statutes.  Section 
1318(b)  authorizes  payment  of  DIC  to 
the  survivor  of  a  veteran  who,  at  the 
time  of  death  was  "in  receipt  of  or 
entitied  to  receive  (or  but  for  the  receipt 
of  retired  pay  or  retirement  pay  was 
entitled  to  receive)  compensation  at  the 
time  of  death  for  a  service-connected 
disability  that  either  (1)  was 
continuously  rated  totally  disabling  for 
a  period  of  10  or  more  years 
immediately  preceding  death;  or  (2)  if  so 
rated  for  a  lesser  period,  was  so  rated 
continuously  for  a  period  of  not  less 
than  5  years  from  the  date  of  such 
veteran's  discharge  or  other  release  from 
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active  duty."  In  similar  fashion,  section 
1311(a)(2)  provides  that  a  person 
otherwise  entitled  to  DIC  may  receive  an 
additional  monthly  amount  of  DIC  in 
cases  where  the  veteran  "at  the  time  of 
death  was  in  receipt  of  or  was  entitled 
to  receive  (or  but  for  the  receipt  of 
retired  pay  or  retirement  pay  was 
entitled  to  receive)  compensation  for  a 
service-connected  disability  that  was 
rated  totally  disabling  for  a  continuous 
period  of  at  least  eight  years 
immediately  preceding  death." 

VA  has  interpreted  the  phrase 
"entitled  to  receive"  to  refer  to 
circumstances  where  a  veteran  had 
established  a  legal  right  to  receive 
compensation  for  a  service-connected 
disability  rated  totally  disabling  for  the 
specified  number  of  years  prior  to  death, 
but  for  some  reason  was  not  actually 
receiving  compensation  at  the  time  of 
death.  In  38  CFR  3.22(b),  we  identified 
seven  circumstances  in  which  this 
requirement  would  be  satisfied.  In  six  of 
those  circxunstances,  the  veteran  would 
have  received  a  total  disability  rating 
from  VA  during  his  or  her  lifetime  and 
the  rating  would  have  been  in  effect  for 
the  specified  number  of  years  prior  to 
death,  but  the  veteran  would  not  have 
received  payment  for  one  of  the  reasons 
identified  in  §  3.22(b).  The  seventh 
cirounstance  is  where  the  veteran  did 
not  have  a  total  service-connected 
disability  rating  for  the  specified 
number  of  years  during  his  or  her 
lifetime,  but  would  have  held  a  total 
disability  rating  for  such  period  if  not 
for  clear  and  unmistakable  error  (CUE) 
in  a  VA  decision  diuing  the  veteran's 
lifetime.  38  CFR  3.22(b)(3). 

The  commenter  asserts  that  §  3.22  is 
invalid  because  the  language  of  38 
U.S.C.  1318(b)  "does  not  limit  the 
survivor  to  only  a  CUE  theory  of 
recovery  as  the  VA  annoimces  in  its 
rulemaking".  This  comment 
mischaracterizes  the  interpretation 
stated  in  §  3.22,  which  clearly  provides 
that  CUE  is  not  the  only  means  of 
estabhshing  entiUement  to  DIC.  As 
stated  above,  §  3.22(b)  identifies  several 
methods  other  than  a  showing  of  CUE 
whereby  a  claimant  may  establish 
entitlement  to  DIC  under  38  U.S.C. 
1318,  where  the  veteran  was  not 
receiving  compensation  diuing  his  or 
her  lifetime. 

The  commenter  further  asserts  that 
"[ujnder  the  plain  language  of  the 
statute,  a  survivor  is  given  the 
opportimity  to  show  that  the  veteran 
would  have  been  entitled  to  receive  a 
different  decision  on  a  claim  made 
during  the  veteran's  lifetime."  We 
understand  this  comment  to  allege  that 
the  plain  language  of  38  U.S.C.  1318(b) 
entities  a  siuvivor  to  a  de  novo 


determination  of  a  veteran's  entitiemeiit 
to  benefits,  without  regard  to  whether 
there  was  CUE  in  a  decision  denying 
service  connection  or  denying  a  total 
disability  rating  diuing  the  veteran's 
lifetime.  VA  does  not  agree.  As  this 
conunenter  noted  in  another  comment, 
the  Federal  Circuit  in  its  NOVA  decision 
concluded  that  the  language  of  38  U.S.C. 
1318(b)  is  ambiguous  as  to  whether 
Congress  intended  to  authorize  DIC  in 
cases  where  VA  lacked  authority  to  pay 
benefits  to  the  veteran  during  his  or  her 
lifetime  but  a  siuvivor  alleges  that  the 
veteran  was  "hypothetically"  entitied  to 
have  received  certain  benefits.  NOVA, 
260  F.3d  at  1377. 

One  commenter  asserts  that  VA  has 
failed  to  explain  the  meaning  of  the 
language  of  38  U.S.C.  1318(b).  Anotiier 
commenter  states  that  "[t]he  natural 
reading  of  §  1318(b)  is  that  a  siuvivor  is 
given  the  opportunity  to  demonstrate — 
under  any  potential  legal  or  factual 
theory  of  entitiement — that  the  deceased 
veteran  was  entitled  to  a  total  rating  for 
the  10  year  period  before  death." 
Although  the  scope  of  this  commenter's 
proposed  interpretation  of  38  U.S.C. 
1318(b)  is  not  clear,  we  infer  that  the 
commenter  is  advocating  the  same 
interpretation  alleged  by  the  petitioners 
in  the  NOVA  case.  In  that  case,  the 
petitioners  alleged  that  it  was  irrelevant 
whether  the  veteran  was  actually 
entitied  to  receive  benefits  for  the 
specified  period  preceding  death  under 
the  statutes  and  regulations  defining 
VA's  authority  to  pay  such  benefits. 
Rather,  the  petitioners  asserted  that 
even  if  the  veteran  had  never  filed  a 
claim  for  VA  benefits  or  if  VA  had 
denied  a  total  disability  rating  to  the 
veteran,  a  siuvivor  could  receive  DIC 
under  38  U.S.C.  1318(b)  by  showing  that 
the  veteran  was  "hypothetically" 
entitied  to  a  total  disability  rating  for  ten 
or  more  years  prior  to  death. 

In  its  January  2000  final-rule  notice 
and  its  December  2001  NPRM,  VA 
explained  the  bases  for  its  conclusion 
that  38  U.S.C.  1318(b)  and  1311(a)(2) 
authorize  DIC  only  if  the  veteran's 
entiUement  to  benefits  was  established 
by  ratings  during  the  veteran's  lifetime 
or  is  established  by  a  finding  that  there 
was  CUE  in  a  decision  diuing  the 
veteran's  lifetime  that  prevented  the 
veteran  from  receiving  total  disability 
compensation  for  the  specified  period. 
The  commenter  has  identified  no  error 
in  the  explanation  stated  in  those 
notices.  One  commenter  asserts  that 
VA's  interpretation  is  incorrect  for  the 
reason  that  38  U.S.C.  1318(b)  and 
1311(a)(2)  do  not  contain  the  terms 
"clear  and  umnistakable  error." 
However,  the  fact  that  the  statutes  do 
not  ejcpressly  eniunerate  each 


circvunstance  that  would  satisfy  the 
statute's  requirements  does  not  preclude 
VA  bom  identifying  those 
circumstances  in  its  regulations 
interpreting  those  statutes.  It  is  obvious 
that  38  U.S.C.  1318(b)  and  1311(a)(2)  do 
not  expressly  refer  to  CUE  or  to  any  of 
the  other  bases  identified  by  VA  as 
circumstances  where  a  veteran  may  be 
considered  to  have  been  "entitied  to 
receive"  compensation.  Because  the 
statutory  language  is  ambiguous,  VA  has 
reviewed  the  relevant  statutory  context 
and  the  legislative  history  and 
concluded  that  the  statutes  are  most 
reasonably  construed  to  require  that  the 
veteran's  entitiement  to  benefits  have 
been  established  under  the  statutes  and 
regulations  specifying  VA's  authority  to 
pay  benefits  to  veterans  for  any  period. 
The  bases  for  this  conclusion,  already 
stated  in  our  January  2000  final-rule 
notice  and  our  December  2001  NPRM, 
are  summarized  below. 

38  U.S.C.  1318(b)  requires  not  only 
that  the  veteran  have  been  "entitied  to 
receive"  compensation  at  the  time  of 
death,  but  that  the  veteran  have  been 
entitled  to  receive  such  compensation  . 
for  "a  service  connected  disability  that 
was  rated  totally  disabling  for  a 
continuous  period  of  ten  or  more  years 
immediately  preceding  death."  38 
U.S.C.  1311(a)(2)  contains  a  similar 
requirement,  but  specifies  a  period  of 
eight,  rather  than  ten  years  immediately  . 
preceding  death.  The  requirement  that 
the  disability  have  been  continuously 
"rated"  totally  disabling  for  a  specified 
number  of  years  prior  to  death  suggests 
that  Congress  intended  to  authorize  DIC 
in  cases  where  the  veteran  had 
established  entitiement  to  a  total 
disability  rating  for  such  period,  as 
distinguished  from  cases  where  a 
veteran  theoretically  could  have 
established  entitlement  to  a  total  rating 
'  for  such  period  but  had  not  done  so.  ff 
Congress  intended  to  permit  DIC  in 
cases  where  the  veteran  had  not 
obtained  a  total  disability  rating,  there 
would  have  been  no  reason  for  Congress 
to  require  that  the  disability  have  been 
"rated"  totally  disabling  for  a 
"continuous  period"  of  ten  or  more 
years  immediately  preceding  death. 
Rather,  Congress  could  have  achieved 
that  objective  more  clearly  by  omitting 
the  term  "rated"  and  thereby 
authorizing  DIC  whenever  the  veteran's 
disability  is  shown  to  have  been  totally 
disabling  for  a  specified  period, 
irrespective  of  whether  it  had  been  rated 
as  such.  Because  every  term  of  a  statute 
must  be  presumed  to  have  meaning  and 
effect,  we  conclude  that  the  term 
"rated"  reflects  Congress'  intent  to 
authorize  DIC  only  in  cases  where  a 
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total  disability  rating  was  in  effect  for 
the  specified  period  during  the  veteran's 
lifetime. 

The  requirements  that  the  veteran 
have  been  "entitled  to  receive" 
disability  compensation  at  the  time  of 
death  and  that  the  disability  have  been 
continuously  "rated"  totally  disabling 
for  a  specified  period  are  most 
reasonably  construed  in  the  connection 
with  the  statutory  provisions  in  title  38, 
United  States  Code,  prescribing  the 
circumstances  under  which  a  veteran 
may  be  entitled  to  receive  total 
disability  compensation  for  any  period. 
Inasmuch  as  Congress  has  established 
numerous  specific  provisions  governing 
VA's  authority  to  award  such  benefits 
for  any  period,  it  would  be  anomalous 
if  the  terms  "entitled  to  receive"  and 
"rated"  in  38  U.S.C.  1318(b)  and 
1311(aJ(2)  were  construed  to  refer  to 
entitlement  and  ratings  established  by 
some  other  unspecified  means  outside 
the  established  statutory  scheme. 

Generally,  if  a  veteran  had  not 
established  entitlement  to  a  total 
disability  rating  for  the  specified  period 
during  his  or  her  lifetime,  VA  would  be 
precluded  fi-om  awarding  a  retroactive 
total-disability  rating  for  such  period 
posthumously.  This  is  because  VA 
benefits  generally  may  be  awarded  only 
prospectively  from  the  date  on  which 
VA  receives  a  claim  for  such  benefits 
and  because  final  VA  decisions  denying 
service  coimection  or  awarding  less 
than  a  total  disability  rating  are 
generally  final  and  not  subject  to 
retroactive  correction.  See  38  U.S.C. 
5110,  7104(b),  7105(c);  38  CFR  3.104. 
3.105.  Accordingly,  if  ratings  diu-ing  the 
veteran's  lifetime  did  not  establish  the 
veteran's  entitlement  to  a  total  disability 
rating  for  the  specified  period  prior  to 
death,  the  veteran  generally  could  not 
have  been  "entitled  to  receive" 
compensation  at  the  time  of  death  for  a 
disability  that  was  continuously  "rated 
totally  disabling"  for  such  period. 

A  limited  exception  to  this  general 
rule  applies  where  it  is  shown  that  a 
clear  and  uiunistakable  error  was 
committed  in  VA  decisions  on  a 
veteran's  claim.  Where  such  error  is 
established.  VA  may  correct  the  error 
and,  as  a  matter  of  law,  the  decision 
correcting  the  error  "has  the  same  effect 
as  if  the  decision  had  been  made  on  the 
date  of  the  prior  decision."  38  U.S.C. 
5109A(b);  7111(b);  38  CFR  3.105(a). 
Pursuant  to  these  statutes,  a 
posthumous  decision  correcting  CUE 
and  assigning  a  total  disability  rating  for 
a  retroactive  period  of  ten  or  more  years 
prior  to  a  veteran's  death  has  precisely 
"the  same  effect"  as  if  a  decision  during 
the  veteran's  lifetime  had  awarded  a 
total  disability  rating  for  that  period.  In 


such  cases,  the  veteran  must  be  deemed, 
as  a  matter  of  law,  to  have  been 
"entitled  to  receive"  compensation  at 
the  time  of  death  for  a  disability  that 
was  continuously  "rated  totally 
disabling"  for  the  specified  period. 

This  analysis  of  38  U.S.C.  1318(b)  and 
38  U.S.C.  1311(a)(2)  in  relation  to  the 
surroimding  statutory  context  points 
strongly  in  favor  of  the  conclusion  that 
the  statute  authorizes  DIC  only  if  the 
veteran's  entitlement  to  a  total  disability 
rating  for  the  specified  period  had  been 
established  during  the  veteran's  lifetime 
or  is  established  by  posthumous 
correction  of  CUE.  We  note  that  the 
Federal  Circuit  expressed  reservations 
about  certain  aspects  of  this  analysis.  In 
a  footnote  in  the  NOVA  case,  the  court 
stated  that  reliance  on  the  statutory 
requirement  that  the  disability  have 
been  "rated"  totally  disabling  for  a 
specified  niunber  of  years  prior  to  death 
would  "logically  also  preclude  the  filing 
of  a  claim  based  on  clear  and 
unmistakable  error  in  the  initial  rating 
decision."  NOVA,  260  F.3d  at  1377 
n.l2.  In  oiu  view,  however,  according 
significance  to  the  term  "rated"  would 
not  preclude  DIC  in  cases  involving 
posthumous  correction  of  CUE.  By 
statute,  a  total  disability  rating  assigned 
in  the  context  of  correcting  a  CUE  must 
have  the  same  effect  as  if  the  corrected 
decision  had  been  issued  on  the  date  of 
the  prior  decision.  38  U.S.C.  5109A(b). 
7111(b).  In  such  cases,  a  veteran's 
disability  must  be  deemed  as  a  matter  of 
law  to  have  been  "rated"  totally 
disabling  for  the  pre-death  period 
covered  by  the  corrected  decision.  In 
contrast,  where  a  veteran  had  never 
claimed  compensation  or  where  VA 
denied  a  total  rating  and  CUE  is  not 
shown,  there  would  be  no  legal . 
authority  for  concluding  that  the 
veteran's  disability  was  "rated"  totally 
disabling  for  the  specified  number  of 
years  prior  to  death.  Accordingly, 
sections  1318(b)  and  1311(a)(2)  may  be 
viewed  as  authorizing  DIC  in  such  cases 
only  if  the  term  "rated"  is  found  to  have 
no  meaning  and  effect  in  the  statute. 
Our  interpretation  comports  with  the 
statutory  scheme  for  awarding  veterans' 
benefits  and  is  consistent  with  the  well- 
established  rule  that  a  statute  must  be 
construed  so  that  none  of  its  terms  or 
phrases  is  rendered  meaningless.  See 
United  States  v.  Menasche,  348  U.S. 
528,  538-39  (1955). 

This  contextual  analysis  of  the 
statutes  finds  strong  support  in  the 
legislative  history  of  38  U.S.C.  1318(b). 
The  phrase  "entitled  to  receive"  was 
added  to  38  U.S.C.  1318(b)  in  response 
to  an  opinion  by  VA's  General  Counsel 
concluding  that  a  prior  version  of  that 
statute  precluded  DIC  awards  in  cases 


where  the  veteran  did  not  have  a  total 
disability  rating  for  ten  years 
immediately  preceding  death,  even 
though  the  veteran  would  have  held  a 
total  disability  rating  for  that  period  if 
not  for  CUE  committed  by  VA.  In 
amending  the  statute.  Congress 
explained  that  its  intent  was  "to  provide 
that  the  requirement  that  the  veteran 
have  been  in  receipt  of  compensation 
for  a  service-connected  disability  rated . 
as  total  for  a  period  of  10  years  prior  to 
death  (or  for  5  years  continuously  from 
the  date  of  discharge)  is  met  if  the 
veteran  would  have  been  in  receipt  of 
such  compensation  for  such  period  but 
for  a  clear  and  unmistakable  error 
regarding  the  award  of  a  total  disability 
rating."  Explanatory  Statement  of 
Compromise  Agreement,  128  Cong.  Rec. 
H7777  (1982),  reprinted  in  1982 
U.S.C.C.A.N.  3012,  3013.  Similarly 
specific  statements  appear  in  reports  of 
the  House  and  Senate  Veterans  Affairs 
Committees,  and  nothing  in  the 
legislative  history  suggests  any  different 
scope  or  purpose  for  this  statutory 
language.  Thus.  Congress  clearly 
intended  to  authorize  DIC  in  cases 
where  retroactive  correction  of  CUE 
results  in  assignment  of  a  total  disability 
rating  for  the  specified  period  preceding 
the  veteran's  death. 

By  clearly  stating  its  intent  that  DIC 
may  be  awarded  if  there  was  CUE  in  the 
prior  final  decision  that  prevented  the 
veteran  from  receiving  total  disability 
compensation  for  the  specified  period. 
Congress  necessarily  indicated  that  the 
prior  decisions  would  remain  final  and 
controlling  in  the  absence  of  CUE.  The 
detailed  discussion  of  CUE  in  the 
legislative  history  would  have  been 
unnecessary  and  illogical  if  Congress 
had  intended  VA  to  ignore  any  final 
decisions  during  the  veteran's  lifetime. 
Accordingly,  the  legislative  history 
discussing  CUE  cases  comports  with  our 
contextual  analysis  of  38  U.S.C.  1318(b) 
and  1311(a)(2). 

We  note  further  that  Congress's  stated 
piupose  for  providing  DIC  in  cases  of 
certain  non-service-coimected  deaths 
was  to  ensure  a  level  of  income  to 
survivors  in  circimistances  where 
totally-disabled  veterans  and  their 
families  had  depended  on  VA  disability 
compensation  for  support  diuing  the 
veteran's  lifetime.  Prior  to  1978,  DIC 
was  payable  only  for  service-coimected 
deaths.  In  1978.  Congress  enacted 
Public  Law  95—479  to  permit  DIC  in 
cases  where  the  death  was  not  service 
connected  but  the  veteran,  at  the  time  of 
death,  was  in  receipt  of  compensation 
for  a  service-connected  disability  that 
was  rated  totally  disabling  for  a 
continuous  period  of  ten  or  more  years 
immediately  preceding  death.  The 


Federal  Register / Vol.  67.  No.  66 /Friday.  April  5.  2002 /Rules  and  Regulations 


16313 


Senate  Committee  on  Veterans'  Affairs 
explained  the  purpose  of  this  legislation 
as  follows: 

The  appropriate  Federal  obligation  to  these 
survivors  should,  in  the  Committee's  view, 
be  the  replacement  of  the  support  lost  when 
the  veteran  dies.  For  example,  assume  that  a 
veteran  who  is  totally  blind  from  service- 
connected  causes  dies  at  the  age  of  55  from 
a  heart  attack,  having  been  so  disabled  from 
the  age  of  22 — a  period  of  33  years.  During 
that  period,  his  wife  and  he  depended  upon 
his  disability  compensation  for  income 
support,  but,  because  his  death  is  not  service 
connected,  she  would  not  receive  DIC. 

S.  Rep.  No.  1054,  95th  Cong.,  2nd  Sess. 
28  (1978).  reprinted  in,  1978 
U.S.C.C.A.N.  3465.  3486.  As  explained 
above.  Congress  amended  the  statute  in 
1982  to  include  CUE  cases.  The  1982 
amendment  does  not  significantly 
undermine  the  general  purpose  to 
replace  the  benefit  payments  lost  when 
a  totally-disabled  veteran  dies,  but 
recognizes  a  limited  exception  based  on 
the  concern  that  "the  existence  of  a 
clear  and  unmistakable  error  should  not 
defeat  entitlement  to  the  survivors' 
benefits."  S.  Rep.  No.  550.  97th  Cong., 
2d  Sess.,  35  (1982),  reprinted  in  1982 
U.S.C.C.A.N.  2877.  2898.  In  contrast,  the 
interpretation  suggested  by  the 
commenter  would  significantly 
imdermine  the  statute's  piupose  by 
extending  benefits  to  siuvivors  of 
veterans  who  had  never  even  applied 
for  VA  disability  compensation  or  who 
had  been  denied  total  disability 
compensation  under  circumstances  not 
involving  CUE. 

For  the  foregoing  reasons  and  the 
reasons  stated  in  our  January  2000  final- 
rule  notice  and  our  December  2001 
notice  of  proposed  rule  making,  we 
conclude  that  analysis  of  the  language 
and  history  of  38  U.S.C.  1318(b)  and 
1311(a)(2),  and  consideration  of  the 
pertinent  statutory  context  in  title  38. 
United  States  Code,  clearly  establish 
that  those  statutes  authorize  DIC  in 
cases  where  the  veteran's  entitlement  to 
total  disability  compensation  for  the 
specified  niunber  of  years  prior  to  death 
was  established  by  ratings  during  the 
veteran's  lifetime  or  by  correction  of 
CUE  in  such  decisions,  which,  by 
operation  of  statute,  has  the  same  effect 
as  if  the  veteran's  entitlement  had  been 
established  by  ratings  diu'ing  the 
veteran's  lifetime. 

Effect  of  Principle  of  Resolving 
Interpretive  Doubt  in  Favor  of  Veterans 

Two  commenters  assert  that  §  3.22  is 
invalid  because  VA's  final-rule  notice  of 
January  2000  failed  to  consider  the 
principle  stated  in  Brown  v.  Gardner, 
513  U.S.  115,  118  (1994),  that 
"interpretive  doubt  is  to  be  resolved  in 


the  veteran's  favor."  For  the  reasons 
explained  below,  we  do  not  believe  that 
this  principle  requires  any  change  in 
VA's  interpretation  of  38  U.S.C.  1318(b) 
and  1311(a)(2). 

In  the  NOVA  case,  the  Federal  Circuit 
concluded  that  the  text  of  38  U.S.C. 
1318(b)  is  ambiguous.  However,  the 
existence  of  textual  ambiguity,  alone, 
does  not  conclusively  establish  that 
there  is  "interpretive  doubt",  nor  does 
it  require  reference  solely  to  the 
principle  stated  in  Gardner  without 
consideration  of  other  indicators  of 
legislative  intent.  In  interpreting  any 
statute.  "[t]he  goal  is  to  identify  "that 
permissible  meaning  which  fits  most 
logically  and  comfortably  into  the  body 
of  both  previously  and  subsequently 
enacted  law.' "  Smith  v.  Brown,  35  F.3d 
1516, 1523  (Fed.  Cir.  1994)  (quoting 
West  Va.  Univ.  Hosps.  v.  Casey,  499 
U.S.  83. 100-01  (1991)).  The  process  of 
identifying  the  meaning  of  any  statute 
requires  consideration  of  the  statute's 
language,  the  context  of  the  surroimding 
statutory  scheme,  and  the  history  of  the 
statutory  language,  in  addition  to 
canons  of  statutory  construction  such  as 
that  cited  by  the  commenters.  Smith,  35 
F.3d  at  1523-24.  The  Federal  Circuit  has 
explained  the  analysis  as  follows: 

We  must  first  carefully  investigate  the  matter 
to  determine  whether  Congress's  purpose  and 
intent  on  the  question  at  issue  is  judicially 
ascertainable.  We  do  so  by  employing  the 
traditional  tools  of  statutory  construction;  we 
examine  the  statute's  text,  structure,  and 
legislative  history,  and  apply  the  relevant 
canons  of  interpretation.  If  we  ascertain  that 
Congress  had  an  intention  on  the  precise 
question  at  issue,  that  intention  is  the  law 
and  must  be  given  effect,  and  the  only  issue 
is  whether  the  agency  acted  in  accordance 
with  that  intent. 

Boyerv.  West,  210  F.3d  1351,  1355  (Fed. 
Cir.  2000)  (quoting  Delverde,  SRL  v. 
United  States,  202  F.3d  1360. 1363  (Fed. 
Cir.  2000)). 

For  the  reasons  explained  previously, 
we  conclude  that  the  language,  context, 
and  legislative  history  of  38  U.S.C. 
1318(b)  and  38  U.S.C.  1311(a)(2). 
viewed  together,  clearly  evince 
Congress's  intent  to  authorize  DIC  in 
cases  where  the  veteran's  entitlement  to 
total  disability  compensation  for  the 
specified  number  of  years  prior  to  death 
was  established  by  ratings  during  the 
veteran's  lifetime  or  by  correction  of 
CUE  in  such  decisions.  We  have 
considered  the  principle  that 
interpretive  doubt  should  be  resolved  in 
favor  of  veterans.  However,  "clear 
evidence  of  legislative  intent  prevails 
over  other  principles  of  statutory 
construction."  Johns-Manville  Corp.  v. 
United  States.  855  F.2d  1556. 1559  (Fed. 
Cir.  1988).  cert,  denied,  489  U.S.  1066 


(1989);  see  also  National  R.R.  Passenger 
Corp.  V.  National  Ass'n  of  R.R. 
Passengers,  414  U.S.  453,  458  (1974) 
("even  the  most  basic  principles  of 
statutory  construction  must  yield  to        • 
clear  contrary  evidence  of  legislative 
intent.");  Sniith  v.  Brown,  35  F.3d  at 
1526  (claimant  "cannot  rely  upon  the 
generous  spirit  that  suffuses  the  law 
generally  to  override  the  clear  meaning 
of  a  particular  provision").  Where 
congressional  intent  is  clear  from 
examination  of  the  statutory  language, 
context,  and  history,  resort  to  canons  of 
statutory  construction  is  therefore 
uimecessary.  See  Smith,  35  F.3d  at 
1525-26.  VA  has  concluded  that  the 
language,  context,  and  history  of  38 
U.S.C.  1318(b)  and  1311(a)(2)  clearly 
establish  Congress'  intent  that  decisions 
during  the  veteran's  lifetime  will  govern 
the  issue  of  a  survivor's  entitlement  to 
DIC  unless  it  is  shown  that  there  was    -' 
CUE  in  such  decisions  warranting 
retroactive  assignment  of  a  total 
disability  rating  for  the  specified  period. 
Because  we  conclude  that  any  textual 
ambiguity  in  section  1318(b)  is  resolved 
by  the  evidence  of  congressional  intent 
provided  by  the  legislative  history  and 
statutory  context,  diere  is  no  basis  for 
applying  the  principle  of  resolving 
interpretive  doubt  in  the  veteran's  favor. 

Effect  of  Procediu-al  and  Substantive 
Requirements  Governing  CUE  Claims 

One  commenter  argues  that  §  3.22  is 
unreasonable  to  the  extent  it  requires  a 
showing  of  CUE  in  cases  where  the 
veteran's  entitlement  was  not 
established  during  his  or  her  lifetime, 
because  the  CUE  requirement  imposes 
"virtually  insurmountable  barriers  on 
establishing  entitlement  to  DIC  benefits 
under  [38  U.S.C]  1318(b).  The  specific 
"barriers"  identified  by  the  commenter 
are  the  following:  (1)  CUE  requires  a 
showing  that  eitber  the  correct  facts  as 
they  were  known  at  the  time  of  the  prior 
decision  were  not  before  the  adjudicator 
or  that  statutory  and  regulatory 
provisions  extant  at  that  time  were 
incorrectly  applied;  (2)  CUE  must  be  an 
outcome  determinative  error  in  the  prior 
decision;  (3)  a  determination  of  CUE 
must  be  based  on  the  record  and  law 
existing  at  the  time  of  the  prior  decision; 
and  (4)  CUE  must  be  pleaded  with 
"some  degree  of  specificity".  In  claims 
where  CUE  is  alleged  in  a  prior  final 
decision  of  the  Board  of  Veterans' 
Appeals,  the  commenter  cites  the 
following  additional  concerns:  (1)  A 
claimant's  right  to  retain  paid  counsel  is 
limited  by  statute  and  regulation;  (2)  a 
CUE  claimant  may  not  submit 
-  additional  evidence  to  show  CUE;  (3) 
personal  hearings  on  CUE  claims  are 
authorized  only  for  "good  cause';  (4)  a 
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previously  decided  CUE  claim  may  not 
be  reopened  based  on  new  and  material 
evidence;  (5)  the  "benefit  of  the  doubt" 
rule  for  weighing  evidence  does  not 
«pply  to  CUE  claims;  (6)  the  statutory 
requirement  that  VA  notify  claimants  of 
the  information  and  evidence  necessary 
to  substantiate  a  claim  does  not  apply  to 
CUE  claims;  and  (7)  once  a  claim  of  CUE 
in  a  decision  has  been  finally  decided, 
a  claimant  cannot  thereafter  raise  a  new 
CUE  attack  on  the  same  decision. 

The  "barriers"  identified  by  the 
commenter  are  substantive  and 
procedural  requirements  applicable  to 
all  CUE  claims,  not  just  those  pertinent 
to  Die  claims  under  38  U.S.C.  1318(b) 
and  1311(a)(2).  These  requirements 
derive  from  regulations  and  judicial 
precedents  concerning  CUE  claims 
generally.  Inasmuch  as  this  comment 
argues  that  requirements  relating  to  CUE 
claims  should  not  be  applied  to  claims 
under  38  U.S.C.  1318(b)  and  1311(a)(2), 
it  is  essentially  the  same  as  the 
previously-addressed  comment 
asserting  that  those  statutes  cannot 
reasonably  be  construed  to  require  a 
showing  of  CUE  in  any  circimistance. 
As  explained  above,  VA  does  not  agree. 
Having  concluded  that  Congress 
intended  to  require  a  shovring  of  CUE  in 
cases  where  the  veteran's  entitlement 
was  not  established  by  ratings  during 
his  or  her  lifetime,  we  find  no  basis  for 
concluding  that  persons  seeking  to  show 
CUE  for  piuposes  of  establishing  DIC 
entitlement  under  38  U.S.C  1318(b)  or 
1311(a)(2)  are  exempt  from  the  generally 
applicable  legal  requirements  governing 
all  CUE  claims,  and  the  commenter  has 
identified  no  basis  for  such  a 
distinction. 

The  same  commenter  asserts  that 
§  3.22  is  invalid  because  VA  has  failed 
to  consider  whether  it  is  reasonable  to 
impose  the  procediual  and  substantive 
requirements  associated  with  CUE 
claims  upon  individuals  seeking  DIC 
imder  38  U.S.C.  1318(b).  This  comment 
provides  no  basis  for  changing  VA's 
interpretation  of  38  U.S.C.  1318(b)  and 
1311(a)(2).  In  interpreting  those  statutes. 
VA's  role  is  limited  to  discerning  the 
meaning  of  the  statutes  through  analysis 
of  their  language,  context,  and  history. 
VA  may  not  alter  the  meaning  of  the 
statutes  or  ignore  congressional  intent 
based  on  an  analysis  as  to  whether  a 
different  course  of  action  would  be  more 
reasonable.  Such  an  analysis  involves 
policy  determinations  that  are 
inappropriate  in  the  context  of 
interpreting  a  federal  statute.  See  Splane 
v.  Secretary  of  Veterans  Affairs,  216 
F.3d  1058, 1063  (Fed.  Cir.  2000). 

The  statement  that  the  CUE 
requirements  present  "virtually 
insurmountable  barriers"  to  DIC 


entitlement  may  be  viewed  as 
suggesting  that  VA's  interpretation 
yields  absurd  results  that  Congress 
could  not  have  intended.  We  do  not 
agree  that  these  requirements  impose 
"virtually  insurmountable  barriers"  to 
establishing  DIC  entitlement.  Most  of 
the  procedural  and  substantive 
requirements  identified  by  the 
commenter  have  been  upheld  by  the 
Federal  Circuit  as  reasonable 
requirements  implementing  the 
statutory  provisions  governing  CUE 
claims.  See  Disabled  American  Veterans 
V.  Gober,  234  F.3d  682  (Fed.  Cir.  2000); 
Yates  V.  West.  213  F.3d  1372  (Fed.  Cir. 
2000);  Bustos  v.  West.  179  F.3d  1378 
(Fed.  Cir.  1999).  Although  the  standards 
for  estabUshing  CUE  are  generally  more 
demanding  than  the  standards  for 
showing  error  in  a  direct  appeal  of  a  VA 
decision,  they  are  not  insurmoimtable. 
The  United  States  Court  of  Appeals  for 
Veterans  Claims  has  noted  the 
heightened  standards  reasonably  reflect 
the  fact  that  CUE  involves  a  collateral 
attack  on  a  final  decision.  See  Fugo  v. 
Brown.  6  Vet.  Aop.  40,  44  (1993). 

We  note  that  the  provisions  in  section 
1318(b)  permitting  payment  of  DIC  in 
cases  involving  posthumous  correction 
of  CUE  were  added  in  1982  as  a 
liberalizing  change,  which  extended  DIC 
to  cases  that  were  previously  excluded 
from  that  statute.  Prior  to  the  1982 
amendment,  the  statute  (then  codified  at 
38  U.S.C.  410(b))  authorized  DIC  only  if 
the  veteran  was  actually  "in  receipt  of 
compensation  at  the  time  of  death  for  a 
service-connected  disability  that  was 
rated  totally  disabling  for  a  continuous 
period  of  ten  or  more  years  immediately 
preceding  death.  As  we  previously 
stated,  the  purpose  of  that  statute  was  to 
provide  a  source  of  income  to  survivors 
in  circumstances  where  a  totally- 
disabled  veteran  and  his  or  her  family 
had  depended  on  VA  disability 
compensation  during  the  veteran's 
lifetime.  In  revising  the  statute. 
Congress  clearly  stated  that  its  intent 
was  to  authorize  payment  of  DIC  in 
cases  where  a  clear  and  unmistakable 
VA  error  was  the  only  obstacle  to  the 
veteran's  receipt  of  total  disability 
compensation  for  the  specified  period. 
Thus,  rather  than  imposing  an 
impermissibly  high  burden  on  DIC 
claimants,  the  statutory  language  at 
issue  actually  extended  DIC  entitlement 
to  individuals  who  were  previously 
ineligible  for  such  benefits. 

Further,  as  we  have  previously  stated, 
Congress'  purpose  in  enacting  section 
1318(b)  was  to  provide  income  to 
survivors  to  replace  the  VA  disability 
compensation  they  depended  on  as  a 
source  of  income  during  the  veteran's 
lifetime.  In  1982  Congress  extended  DIC 


to  circumstances  where  CUE  by  VA 
deprived  the  veteran  and  his  family  of 
this  income  during  his  or  her  lifetime. 
We  believe  it  was  reasonable  for 
Congress  to  provide  DIC  as  a 
replacement  for  income  that  the  veteran 
and  his  or  her  family  received,  or  that 
VA  incorrectly  withheld,  during  the 
veteran's  lifetime,  without  extending 
this  benefit  to  the  much  broader  class  of 
circtunstances  suggested  by  the 
commenter. 

There  is  nothing  absurd  or  unfair  in 
the  requirement  that  the  veteran's 
entitlement  to  a  total  disability  rating  be 
established  in  accordance  with  the 
statutes  and  regulations  governing  the 
award  and  duration  of  total  disability 
ratings.  Under  this  standard,  the 
findings  necessary  to  support  an  award 
of  DIC  under  38  U.S.C.  1318(b)  are  made 
by  reference  to  an  established  factual 
record  and  the  existing  statutory  scheme 
governing  entitlement  to  veterans 
benefits.  In  contrast,  the  alternative 
suggested  by  the  commenter — i.e., 
requiring  VA  to  make  a  de  novo 
determination  after  a  veteran's  death  as 
to  whether  the  veteran  hypothetically 
could  have  received  a  total  disability 
rating  for  ten  or  more  years  prior  to 
death — would  entail  potentially  difficult 
burdens  in  developing  evidence 
concerning  the  nature  and  extent  of  a 
now-deceased  veteran's  disability  over 
past  periods.  Moreover,  such  findings 
would  necessarily  require  VA  to  ignore 
the  statutes  and  regulations  governing 
the  effective  dates  of  disability  ratings, 
which  limit  VA's  authority  to  assign 
retroactive  disability  ratings.  There 
would  likely  be  significant  difficulty 
and  uncertainty  concerning  the 
assignment  of  retroactive  effective  dates 
for  such  ratings  in  the  absence  of  any 
applicable  statutory  or  regidatory 
standard.  It  is  reasonable  to  infer  that 
Congress  did  not  intend  to  adopt  this 
burdensome  and  ill-defined  standard. 
particularly  since  it  woiUd  go  well 
beyond  Congress's  stated  piupose  of 
providing  for  DIC  in  cases  where  the 
veteran  would  have  met  the  statutory 
criteria  but  for  a  CUE  committed  by  VA. 

Efifect  of  VA  Statutes  and  Regulations 
Governing  Finality  of  Decisions,  Notice 
of  Decisions,  and  Procedural  Rights  of 
Claimants 

Our  January  2000  final  rule  and  our 
December  2001  NPRM  stated  that  final 
rating  decisions  issued  during  a 
veteran's  lifetime  will  be  binding  for 
purposes  of  determining  a  survivor's 
right  to  enhanced  DIC  benefits  imder  38 
U.S.C.  1318(b)  and  1311(a)(2)  unless  it 
is  shown  that  there  was  CUE  in  such 
decisions.  One  commenter  asserts  that 
decisions  rendered  on  a  veteran's  claim 
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cannot  be  considered  final  and  binding 
with  respect  to  the  claimant's  survivors, 
because  the  siuvivors  were  not  parties 
to  the  veteran's  claim.  The  commenter 
relies  on  the  following  statutes  and 
regulations:  38  U.S.C.  5101,  5104.  5108, 
7104(b),  and  7105(b)(1)  and  (c);  38  CFR 
3.1(q).  3.103(b)  and  (f),  3.151,  3.152. 
19.25, 19.29(b).  20.3(c).  (f).  and  (g). 
20.201.  and  20.1103.  In  general,  those 
provisions  require  that  VA  decide 
"claims"  presented  by  a  "claimant";  that 
VA  provide  the  claimant  with  notice  of 
its  decision  and  notice  of  the  right  to 
appeal;  that  if  a  claimant  files  an  appeal, 
VA  ordinarily  must  provide  a  statement 
of  the  case  to  the  claimant;  and  that  the 
Board  of  Veterans'  Appeals  must  decide 
all  appealed  claims.  Pursuant  to  38 
U.S.C.  7105(c)  and  38  CFR  20.1103,  if  a 
claimant  does  not  timely  appeal  a 
regional  office  decision,  the  decision  is 
considered  final. 

The  commenter  states  that  "(ajlthough 
a  survivor's  DIC  claim  under  1311(a)  or 
1318(b)  may  be,  in  some  respects, 
factually  derivative  of  the  veteran's 
prior  claim,  (the  survivor's  claim] 
cannot  by  definition  be  considered  final 
until  its  merits  have  been  decided  by 
VA."  We  believe  this  comment  confiises 
the  procedural  issue  of  a  survivor's  right 
to  a  decision  on  his  or  her  DIC  claim 
with  the  substantive  issue  of  what  facts 
the  survivor  must  establish  to 
demonstrate  entitlement  to  DIC.  With 
respect  to  the  first  issue,  a  DIC  claim 
filed  by  a  survivor  under  38  U.S.C. 
1318(b)  or  1311(a)(2)  will  be  adjudicated 
by  VA  in  accordance  with  the  statutory 
and  regulatory  provisions  cited  by  the 
commenter.  The  survivor  will  be 
notified  of  VA's  decision  on  the  DIC 
claim  and  will  be  notified  of  the  right 
to  appeal  that  decision.  A  decision 
concerning  the  survivor's  claim  for  DIC 
benefits  will  not  be  considered  final 
imtil  VA  has  notified  the  claimant  of 
that  decision  and  either  the  appeal 
period  has  expired  or  a  final  decision  on 
any  appeal  has  been  rendered. 
Accordingly,  contrary  to  the 
commenter's  assertion,  nothing  in  our 
interpretation  of  the  statutes  operates  to 
deny  a  DIC  claimant  the  procedural 
rights  accorded  by  statute  and 
regulation. 

With  respect  to  the  second  issue,  38 
U.S.C.  1318(b)  and  1311(a)(2)  require,  as 
a  condition  of  entitlement  to  DIC.  a 
showing  that  the  veteran  was  in  receipt 
of  or  entitled  to  receive  compensation 
for  a  service-connected  disability  that 
was  continuously  rated  totally  disabling 
for  a  specified  number  of  years  prior  to 
the  veteran's  death.  As  previously 
explained,  these  statutes  are  most 
reasonably  interpreted  as  providing  that 
VA  decisions  during  the  veteran's 


lifetime  govern  that  factual  issue  imless 
CUE  is  shown.  The  procedural  statutes 
and  regulations  cited  by  the  commenter 
do  not  alter  ovu  interpretation. 

The  commenter  asserts  that  the 
procedural  statutes  and  regiUations 
governing  decisions  and  notice  do  not 
provide  that  decisions  during  a 
veteran's  lifetime  will  be  binding  on  the 
veteran's  survivors.  We  agree,  and  we 
note  that  38  CFR  20.1106  states  that 
decisions  during  a  veteran's  lifetime 
generally  do  not  govern  a  survivor's 
claim  for  death  benefits.  However,  38 
U.S.C.  1318(b)  and  1311(a)(2) 
themselves  clearly  require  that 
decisions  during  a  veteran's  lifetime 
will  govern  for  the  specific  purpose  of 
determining  a  survivor's  entitlement  to 
DIC  under  those  two  statutes,  because 
the  survivor's  entitlement  is  predicated 
on  extent  and  duration  of  ratings 
assigned  during  the  veteran's  lifetime  or 
those  that  would  have  been  assigned 
absent  CUE.  The  clearly  expressed 
legislative  intent  in  section  1318(b)  and 
1311(a)(2)  governs  our  interpretation  of 
those  statutes  and  overrides  any 
contrary  inference  based  on  the 
statutory  and  regulatory  provisions  of  a 
more  general  nature  cited  by  the 
commenter. 

To  the  extent  the  commenter  suggests 
that  the  cited  procedural  statutes  and 
regulations  prohibit  our  interpretation 
of  38  U.S.C.  1318(b)  and  1311(a)(2),  we 
disagree.  In  enacting  statutes  providing 
benefits  to  veterans  and  their  survivors. 
Congress  has  broad  authority  to 
prescribe  the  circiunstances  under 
which  such  benefits  may  be  paid.  See 
Atkins  V.  Parker.  472  U.S.  115. 129 
(1984)  (Congress  has  "plenary  power  to 
define  the  scopes  and  duration  of  the 
entitlement  to  *  *  *  benefits,  and  to 
increase,  decrease,  or  terminate  those 
benefits  based  on  its  appraisal  of  the 
relative  importance  of  the  recipients' 
needs  and  the  resovuces  available  to 
fund  the  program").  Congress  could,  as 
it  did  prior  to  1982,  limit  DIC  to  cases 
where  the  veteran  had  actually  received 
compensation  for  total  service- 
connected  disability  for  ten  or  more 
years  prior  to  death.  Similarly.  Congress 
may  extend  DIC  benefits  to  cases  where 
the  veteran's  disability  had  been  rated 
totally  disabling  for  ten  or  more  years 
prior  to  death  or  would  have  been  so 
rated  if  not  for  CUE  by  VA.  as  the 
statutes  now  provide.  Nothing  in  the 
procedural  statutes  or  regulations  cited 
by  the  conunenter  imposes  any 
limitation  on  Congress'  authority  to 
prescribe  the  circumstances  iinder 
which  DIC  may  be  paid  to  a  veteran's 
survivor.  Accordingly,  we  do  not 
believe  that  any  change  in  oiu- 


interpretation  is  warranted  by  this 
comment. 

ECfect  of  Principles  of  Collateral 
Estoppel 

One  commenter  asserts  that  requiring 
DIC  claimants  to  show  CUE  in  cases 
where  the  veteran's  entitlement  to  the 
required  benefits  was  not  established  by 
ratings  during  the  veteran's  lifetime  is 
contrary  to  judicial  principles  of 
collateral  estoppel.  Collateral  estoppel, 
also  known  as  issue  preclusion,  is  a 
judicially-developed  doctrine  providing 
that  "[wjhen  an  issue  of  fact  or  law  is 
actually  litigated  and  determined  by  a 
valid  final  judgment,  and  the 
determination  is  essential  to  the 
judgment,  the  determination  is 
conclusive  in  a  subsequent  action 
between  the  parties,  whether  on  the 
same  or  a  different  claim."  Restatement 
(Second)  of  Judgments  §  27  (1982).  The 
commenter  asserts  that  decisions  during 
the  veteran's  lifetime  cannot  be 
considered  controlling  in  a  survivor's 
claim  for  DIC  because  the  survivor  was 
not  a  party  to  the  prior  decision. 

For  the  same  reasons  expressed  in 
response  to  the  previous  comment,  we 
conclude  that  this  comment  provides  no 
basis  for  changing  our  interpretation.  In 
38  U.S.C.  1318(b)  and  1311(a)(2), 
Congress  has  provided  that  decisions 
during  a  veteran's  lifetime  will  govern  a 
survivor's  entitlement  to  DIC  under 
those  statutes  unless  CUE  is  shown. 
This  requirement  is  imposed  by  38 
U.S.C.  1318(b)  and  1311(a)(2) 
themselves.  Nothing  in  the  judicial 
doctrine  of  collateral  estoppel  imposes  a 
limit  on  Congress's  authority  to  define 
the  scope  of  any  benefit  it  provides  or 
to  condition  DIC  entitlement  on  a 
showing  that  the  veteran  had  received  a 
total  disability  rating  for  the  specified 
period  or  would  have  obtained  such  a 
rating  if  not  for  CUE  in  a  VA  rating 
decision.  See  Mathews  v.  DeCastro.  429 
U.S.  181. 185  (1976)  ("Governmental 
decisions  to  spend  money  to  improve 
the  public  welfare  in  one  way  and  not 
another  are  'not  confided  to  the  coiuls. 
The  discretion  belongs  to  Congress 
unless  the  choice  is  clearly  wrong,  a 
display  of  arbitrary  power,  not  an 
exercise  of  judgment.* ")  (quoting 
Helveringv.  Davis.  301  U.S.  619,  640 
(1937)).  Accordingly,  we  will  make  no 
change  based  on  this  comment. 

AUeged  Change  in  VA's  Interpretation 
of38U.S.C.  1311(a)(2) 

One  commenter  states  that  the 
jproposed  rule  is  arbitrary  and 
capricious  and  an  abuse  of  VA's 
discretion  because  it  conflicts  with  our 
prior  interpretation  of  38  U.S.C. 
1311(a)(2)  as  identified  by  the  Federal 
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Circuit  in  the  NOVA  case.  VA  does  not 
agree.  In  NOVA,  the  Federal  Circuit 
concluded  that  VA  has  authority  to 
revise  its  interpretive  rules,  even  where 
such  rules  have  previously  been  relied 
on  and  interpreted  by  a  court.  260  F.3d 
at  1373-74.  Further  the  court's  remand 
order  expressly  stated  that  VA  may 
revise  one  of  its  interpretive  rules.  The 
commenter's  assertion  that  the  proposed 
rule  is  inconsistent  with  VA's  prior 
interpretation  of  38  U.S.C.  1311(a)(2) 
does  not,  in  itself,  establish  any  error  in 
the  proposed  rule. 

The  same  commenter  also  takes  issue 
with  the  statement  in  the  December 
2001  NPRM  that  the  proposed  rule  does 
not  constitute  a  change  in  VA's 
interpretation  of  38  U.S.C.  1311(a)(2). 
The  commenter  asserts  that  this 
statement  is  inconsistent  with  the 
language  of  §  20.1106  and  the  Federal 
Circuit's  decisions  interpreting  that 
regulation.  This  comment  provides  no 
basis  for  changing  the  proposed  rule, 
because,  as  noted  above,  VA  has 
authority  to  revise  its  interpretation  of 
section  1311(a)(2)  regardless  of  whether 
the  revision  constitutes  a  change  in 
interpretation  or  merely  a  clarification 
of  VA's  prior  interpretation. 
Nevertheless,  we  reiterate  that  proposed 
rule  does  not  change  the  manner  in 
which  VA  has  interpreted  and  applied 
38  U.S.C.  1311(a)(2).  In  the  NOVA  case 
and  in  an  earlier  decision  in  Hix  v. 
Gober.  225  F.3d  1377  (Fed.  Cir.  2000). 
the  Federal  Circuit  concluded  that 
§20.1106  interprets  38  U.S.C.  1311(a)(2) 
in  a  manner  that  prohibits  consideration 
of  decisions  rendered  during  a  veteran's 
lifetime.  This  conclusion  was  based  on 
the  fact  that  §  20.1106  states  that,  except 
with  respect  to  claims  under  38  U.S.C. 
1318  and  certain  other  claims,  VA  will 
decide  issues  involved  in  a  survivor's 
claim  for  death  benefits  without  regard 
to  any  prior  disposition  of  those  issues 
diiring  the  veteran's  lifetime.  Because 
this  regulation  states  an  exception  for 
claims  under  section  1318  but  not  for 
claims  vmder  section  1311(a)(2),  the 
Federal  Circuit  concluded  that  it 
represents  a  determination  by  VA  that 
decisions  during  a  veteran's  lifetime 
must  be  ignored  in  claims  imder  section 
1311(a)(2).  VA  concedes  that  this  is  a 
reasonable  reading  of  the  language  in 
§  20.1106.  However,  as  explained  in  the 
NPRM.  the  language  of  §  20.1 106  was 
not  based  on  any  such  determination  by 
VA  and  does  not  accurately  reflect  VA's 
interpretation  of  38  U.S.C.  1311(a)(2). 

As  we  explained  in  the  NPRM.  VA 
issued  §  20.1106  for  the  express  piupose 
of  allowing  the  Board  "to  review  'de 
novo'  service  connection  cause  of  death 
cases."  45  FR  56093  (1980).  That 
regulation  was  intended  to  apply  only 


in  cases  where  entitlement  to  DIC  was 
dependept  on  a  finding  that  the 
condition  causing  the  veteran's  death 
resulted  from  service.  It  was  not 
intended  to  apply  to  claims,  such  as 
those  under  38  U.S.C.  1318(b)  or 
1311(a)(2),  where  entitlement  to  DIC  is 
dependent  on  the  veteran  having  been 
in  receipt  of  or  entitled  to  receive 
certain  benefits  for  a  specified  period 
during  the  veteran's  lifetime.  In  1992, 
VA  amended  §  20.1106  to  expressly 
state  that  that  rule  did  not  apply  to 
claims  under  38  U.S.C.  1318(b). 
Congress  enacted  38  U.S.C.  1311(a)(2) 
several  months  after  VA  amended  that 
regulation.  If  VA  had  again  amended 
§  20.1106  to  include  express  reference  to 
section  1311(a)(2),  the  apparent 
inconsistency  identified  in  the  NOVA   , 
decision  would  have  been  avoided. 
However,  as  stated  in  the  NPRM,  VA's 
failure  to  issue  a  further  amendment 
following  the  enactment  of  38  U.S.C. 
1311(a)(2)  was  a  matter  of  inadvertence 
rather  than  a  product  of  a  VA 
determination  that  section  1311(a)(2) 
permits  or  requires  VA  to  ignore 
decisions  rendered  during  a  veteran's 
lifetime. 

In  similar  fashion,  the  same 
commenter  asserts  that  the  NPRM 
"pretends  that  the  Federal  Circuit  did 
not  interpret  (section]  20.1106  to  allow 
for  'hypothetical  determinations.'  For 
the  reasons  stated  above,  we  conclude 
that  this  comment  is  incorrect  and,  in 
any  event,  would  provide  no  basis  for 
changing  the  proposed  rule  even  if  it 
were  correct.  In  the  NPRM,  we  stated 
that  "[tlhe  NOVA  court  concluded  that 
38  CFR  20.1106  interprets  *   *   *  38 
U.S.C.  1311(a)(2)  to  require  a 
posthumous  determination  of  the 
veteran's  'entitlement'  to  compensation 
without  regard  to  whether  VA  rating 
decisions  during  the  veteran's  lifetime 
established  such  entitlement."  We 
acknowledge  that  the  Federal  Circuit 
interpreted  §  20.1106  to  permit  DIC 
under  38  U.S.C.  1311(a)(2)  based  on  a 
veteran's  "hypothetical"  entitlement  to 
compensation.  As  explained  in  the 
NPRM,  however,  we  are  revising 
§  20.1106  because  the  Federal  Circuit's 
determination  is  inconsistent  with  VA's 
intent  in  issuing  §  20.1106  and  does  not 
actually  reflect  VA's  interpretation  of  38 
U.S.C.  1311(a)(2). 

Compliance  with  NOVA  Order 

One  commenter  asserts  that  VA  has 
failed  to  comply  with  the  Federal 
Circuit's  remand  order  in  the  NOVA 
case.  The  commenter  states  that  the 
Federal  Circuit  ordered  VA  to  "provide 
a  reasonable  explanation  for  its  decision 
to  interpret  sections  1311  and  1318  in 
different  ways".  The  commenter  further 


states  that  "(wjhile  it  is  true  that  the 
Federal  Circuit's  remand  gave  the 
Agency  the  opportimity  to  revise  38 
CFR  20.1106  to  be  consistent  with  the 
revised  version  of  88  CFR  3.22,  the 
Agency's  Public  Notice  fails  to  explain  i 
why  the  amendment  to  20.1106  is 
necessary."  We  disagree  with  this 
comment. 

In  the  NOVA  case,  the  Federal  Circuit 
directed  VA  to  conduct  expedited  rule 
making  either  to  provide  a  reasonable 
explanation  for  the  decision  to  interpret 
38  U.S.C.  1311  and  1318  in  different 
ways,  or  to  revise  §  3.22  to  harmonize  it 
with  §  20.1106,  or  to  revise  §  20.1106  to 
harmonize  it  with  §  3.22.  As  stated  in 
the  NPRM,  VA  chose  the  latter  of  those 
three  options.  Having  decided  to  revise 
§  20.1106,  VA  was  not  obligated  by  the 
NOVA  order  to  provide  an  explanation 
for  any  decision  to  interpret  sections 
1311  and  1318  in  different  ways. 
Indeed,  as  previously  stated  in  the 
NPRM  and  this  document,  VA  has 
concluded  that  those  statutes  must  be 
interpreted  in  the  same  manner. 

The  December  2001  NPRM  and  this 
document  clearly  explain  why  revision 
of  §  20.1106  is  necessary.  Briefly  stated, 
we  have  concluded  that  revision  of 
§  20.1106  is  necessary  because  38  U.S.C. 
1311  and  1318  must  be  construed  in  the 
same  manner,  because  the  Federal 
Circuit  has  concluded  that  §  3.22  and 
§  20.1106  currently  do  not  interpret 
those  statutes  in  the  same  manner,  and 
because  VA  has  concluded  that  the 
Federal  Circuit's  interpretation  of 
§  20.1106  is  inconsistent  with  our  intent 
in  issuing  that  regulation  and  is 
inconsistent  with  our  interpretation  of 
38  U.S.C.  1311(a)(2). 

Suggestion  That  VA  Seek  Clarification 
From  Congress 

One  commenter  reconunends  that  VA 
seek  clarification  from  Congress 
concerning  its  intent  in  enacting  38 
U.S.C.  1318(b)  and  1311(a)(2).  For  the 
reasons  stated  in  the  January  2000  final 
rule,  the  December  2001  NPRM.  and 
this  notice,  we  conclude  that  the 
meaning  of  those  statutes  is  clear  from 
examination  of  the  language  and  history 
of  the  statutes  and  their  context  in  the 
statutory  scheme  established  by 
Congress.  Accordingly,  we  find  no  basis 
for  the  extraordinary  step  of  asking 
Congress  to  clarify  its  intent  in  enacting 
the  statutes  at  issue. 

Revision  of  38  CFR  Part  3 

One  commenter  recommends  that  we 
move  the  provisions  of  38  CFR  20.1106 
to  38  CFR  part  3.  or  that  we  add  a  new 
provision  to  part  3  containing 
provisions  similar  to  those  in  §  20.1106. 
We  make  no  change  to  the  proposed 
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rule  based  on  this  comment,  although 
we  will  consider  issuing  additional 
rules  in  the  future  consistent  with  this 
comment. 

Section  20.1106  is  located  in  subpart 
L  of  part  20  of  title  38,  Code  of  Federal 
Regulations.  Part  20  of  title  38  contains 
the  Rules  of  Practice  of  the  Board  of 
Veterans'  Appeals.  Subpart  L  of  part  20 
contains  the  Board's  rules  concerning 
the  finality  of  decisions  of  the  Board 
and  VA  regional  offices.  Section  20.1106 
provides  that,  with  certain  exceptions, 
issues  involved  in  a  survivor's  claim  for 
death  benefits  will  be  decided  without 
regard  to  any  prior  disposition  of  those 
issues  during  the  veteran's  lifetime.  This 
rule  has  been  stated  in  the  Board's  rules 
of  practice  since  1980.  In  1992,  we 
amended  the  rule  to  clarify  that  it  did 
not  apply  to  claims  under  38  U.S.C. 
1318.  This  final  rule  will  further  amend 
§  20.1106  to  clarify  that  the  rule  does 
not  apply  to  claims  under  38  U.S.C. 
1311 

Part  3  of  title  38,  Code  of  Federal 
Regulations,  contains  substantive  and 
procedural  rules  governing  adjudication 
of  claims  for  disability  compensation, 
pension,  DIC  and  other  benefits.  Part  3 
includes  38  CFR  3.22,  which  states  VA's 
interpretation  of  38  U.S.C.  1318,  and  38 
CFR  3.5(e).  which  essentially  reiterates 
the  statutory  provisions  of  38  U.S.C. 
1311(a)(2)  without  elaboration. 
However,  part  3  does  not  include  a  rule 
stating  the  principle  in  §  20.1106  that, 
except  in  cases  imder  38  U.S.C.  1311 
and  1318  and  certain  other  statutes, 
issues  in  DIC  claims  generally  will  be 
decided  without  regard  to  any  prior 
disposition  of  such  issues  during  the 
veteran's  lifetime. 

The  commenter  states  that  the 
principle  stated  in  §  1106  would  apply 
to  all  VA  decisions  on  DIC  claims, 
whether  such  decisions  are  made  by  the 
Board  or  by  a  VA  regional  office. 
Accordingly,  the  commenter  asserts  that 
those  principles  should  be  stated  in  part 

3. 
I  VA  agrees  that  the  principle  stated  in 
§  20.1106  applies  to  DIC  claims  before 
either  a  VA  regional  office  or  the  Board. 
The  principles  stated  in  §  20.1106 
reflect  VA's  interpretation  of  the 
statutory  provisions  applicable  to  DIC 
claims  before  both  VA  regional  offices 
and  the  Board.  VA  has  consistently  . 
^plied  that  interpretation  to  DIC  claims 
decided  at  both  regional-office  and 
Board  levels,  and  will  continue  to  do  so. 
However,  we  will  make  no  change  to  the 
proposed  rule  based  on  this  comment. 

In  the  NOVA  case,  the  Federal  Circuit 
concluded  that  there  was  an  apparent 
conflict  between  38  CFR  3.22  and  38 
CFR  20.1106.  The  court  directed  VA  to 
conduct  expedited  rule  making  to  revise 


either  of  those  regulations  or  to  explain 
the  basis  for  the  apparent  inconsistency. 
The  court  further  directed  VA  to  stay  all 
proceedings  involving  claims  under  38 
U.S.C.  1318  pending  the  completion  of 
such  rule  making.  As  stated  in  our 
December  2001  NPRM,  VA  concluded 
that  it  was  necessary  to  revise  §  20.1106 
to  remove  the  apparent  inconsistency 
cited  by  the  court. 

In  view  of  the  time  limit  imposed  by 
the  court  for  completing  rule  making 
and  the  fact  that  DIC  claims  have  been 
stayed  until  this  rule  making  is 
completed,  we  limited  oiu-  proposed 
rule  to  addressing  the  apparent 
inconsistency  identified  by  the  Federal 
Circuit  and  did  not  propose  additional 
changes  to  part  3,  such  as  those 
recommended  by  the  commenter.  We 
believe  it  is  appropriate  to  retaiin  the 
Board's  longstanding  rule  of  practice  in 
subpart  L  of  part  20  of  title  38,  Code  of 
Federal  Regulations,  because  that  rule 
pertains  to  subject  matter  addressed  by 
that  subpart. 

Nevertheless,  we  understand  the 
commenter's  concern  that  it  would  be 
logical  to  include  a  provision  similar  to 
§20.1106  in  part  3  of  title  38  of  the  CFR, 
to  make  clear  that  the  same  principles 
apply  to  claims  before  VA  regional 
offices.  We  will  make  no  change  to  part 
3  in  this  final  rule,  because  any  such 
change  would  be  beyond  the  scope  of 
the  proposed  rule.  However,  we  will 
consider  whether  to  issue  additional 
rules  in  the  future  consistent  with  this 
comment. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532.  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditiue 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  final  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 


they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612. 
inasmuch  as  this  final  rule  applies  to 
individual  claimants  for  veterans' 
benefits  and  does  not  affect  such 
entities.  Therefore,  pursuant  to  5  U.S.C. 
605(b),  this  final  rule  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirement  of  sections  603 
and  604. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
final  rule. 

List  of  Subjects  in  38  CFR  Part  20 

Administrative  practice  and 
procedure,  Claims,  Veterans. 

Approved:  March  29,  2002. 
Anthony  ].  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  20  is  amended  as 
follows: 

PART  20— BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a)  and  as  noted  in 
specific  sections. 

2.  Section  20.1106  is  revised  to  read 
as  follows: 

§20.1106  Rule  lioe:  Claim  for  death 
benefits  by  survivor-prior  unfavorable 
decisions  during  veteran's  lifetime. 

Except  with  respect  to  benefits  under 
the  provisions  of  38  U.S.C.  1311(a)(2). 
1318,  and  certain  cases  involving 
individuals  whose  Department  of 
Veterans  Affairs  benefits  have  been 
forfeited  for  treason  or  for  subversive 
activities  under  the  provisions  of  38 
U.S.C.  6104  and  6105,  issues  involved 
in  a  survivor's  claim  for  death  benefits 
will  be  decided  without  regard  to  any 
prior  disposition  of  those  issues  diuing 
the  veteran's  lifetime. 
(Authority:  38  U.S.C.  7104(b)) 

(FR  Doc.  02-8201  Filed  4-4-02;  8:45  am) 
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SUMMARY:  We  are  taking  direct  final 
action  to  amend  the  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  for  solvent  extraction  for 
vegetable  oil  production  plants  which 
were  promulgated  on  April  12,  2001 
under  authority  of  section  1 12  of  the 
Clean  Air  Act  (CAA).  The  amendments 
will  clarify  the  startup,  shutdown,  and 
malfunction  requirements  for  owners  or 
operators  subject  to  the  Vegetable  Oil 
NESHAP.  The  amendments  will  also 
clarify  the  applicability  of  the  NESHAP 
General  Provisions. 

DATES:  This  direct  final  action  rule  will 
be  effective  onJune,4,  2002  without 
further  notice,  unless  significant  adverse 
comments  are  received  by  May  6,  2002. 

If  significant  adverse  comments  are 
received  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  direct 
final  rule  will  not  take  effect. 
AOORESSES:  Comments.  By  U.S.  Postal 
Service,  submit  written  comments  (in 
duplicate,  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Niunber 
A-97-59,.U.S.  EPA,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  submit  comments 
(in  duplicate,  if  possible]  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Niunber 
A-97-59,  Room  M-1500,  U.S.  EPA,  401 
M  Street,  SW..  Washington  DC  20460. 
We  request  that  a  separate  copy  of  each 
public  comment  also  be  sent  to  the 
contact  person  listed  below  (see  FOU 
FURTHER  INFORMATION  CONTACT). 
FOR  FURTHER  INFORMATKSN  CONTACT:  Mr. 
Rick  Colyer,  Minerals  and  Inorganic 


Chemicals  Group  (C504-05),  Emission 
Standards  Division.  U.S.  EPA,  Research 
Triangle  Park,  NC  27711.  telephone 
number  (919)  541-5262.  electronic  mail 
(e-mail):  colyer.rick@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Comments.  We  are  publishing  this 
direct  final  rule  without  proposal 
because  we  view  the  amendments  as 
noncontroversial  and  do  not  anticipate 
adverse  comments.  However,  in  the 
Proposed  Rules  section  of  this  Federal 
Re^ster.  we  are  publishing  a  separate 
document  that  will  serve  as  the  proposal 
in  the  event  that  adverse  comments  are 
filed. 

If  we  receive  any  significant  adverse 
comments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  direct 
final  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  direct 
final  rule.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

Docket 

The  docket  is  an  organized  and 
complete  file  of  the  administrative 
record  compiled  developing  this 
rulemaking.  The  docket  is  a  dynamic 
file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  help 
you  to  readily  identify  and  locate 
documents  so  that  you  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  rules  and  their  preambles, 
the  contents  of  the  docket  will  serve  as 


the  record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A))  of  the  CAA.) 
You  may  obtain  the  regulatory  text  and 
other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  We  may  charge  a 
reasonable  fee  for  copying  docket 
materials.  You  may  also  obtain  docket 
indexes  by  facsimile,  as  described  on 
the  Office  of  Air  and  Radiation,  Docket 
and  Information  Center  Website  at  http:/ 
/www.epa.gov/airprogm/oar/docket/ 
fcadist.html. 

Worldwide  Web 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  this  direct 
final  rule  will  also  be  available  through 
the  Woridwide  Web  (WWW).  Following 
signature,  a  copy  of  the  direct  final  rule 
will  be  posted  on  the  EPA's  Technology 
Transfer  Network  (TTN)  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  ndes  at  http:// 
www.epa.gov/ttn/oarpg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Regulated  Entities 

If  your  facility  produces  vegetable  oil 
from  com  germ,  cottonseed,  flax, 
peanuts,  rapeseed  (for  example,  canola), 
safflower,  soybeans,  or  sunflower,  it 
may  be  a  "regulated  entity."  Categories 
and  entities  potentially  regulated  by  this 
action  include: 


Category 


Industry 


Federal  government 

State/1ocalAnt>al  government 


NAICS 


311223 
311222 
311223 
311223 
311119 

311211 
311221 


Examples  of  regulated  entities 


Cottonseed  oil  mills. 

Soytwan  oil  mills. 

Other  vegetable  oil  mills,  excluding  soybeans  and  cottonseed  mills. 

Other  vegetat)le  oil  mills,  excluding  soyt>eans  and  cottonseed  mills. 

Prepared  feeds  and  feed  ingredients  for  animals  and  fowls,  excluding  dogs 

and  cats. 
Flour  and  other  grain  mill  product  mills. 
Wet  com  milling. 
I^t  affected. 
Uo\  affected. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §63.2832  of  the 
rule.  If  you  have  any  questions 
regarding  the  applicability  of  these 
amendments  to  a  particular -entity, 
consult  the  appropriate  EPA  Regional 
Office  representative. 


Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
judicial  review  of  this  direct  final  rule 
is  available  after  the  effective  date  by 
filing  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  no  later  than  June  4. 
2002.  Under  section  307(d)(7)(B)  of  the 
CAA,  only  an  objection  to  a  rule  or 
procedure  raised  with  reasonable 
specificity  during  the  period  for  public 


comment  can  be  raised  dining  judicial 
review.  Moreover,  under  section 
307(b)(2)  of  the  CAA,  the  requirements 
established  by  this  direct  final  rule  may 
not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  the 
EPA  to  enforce  these  requirements. 


I.  Why  Are  We  Publishing  These 
Amendments  as  a  Direct  Final  Rule? 

On  May  26,  2000,  we  proposed 
National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Solvent 
Extraction  for  Vegetable  Oil  Production 
(65  PR  34252).  The  proposed  rule 
included  requirements  for  limiting 
emissions  during  vegetable  oil 
production,  including  requirements 
during  startup,  shutdown,  and 
malfunction  (SSM)  of  vegetable  oil 
production  processes.  As  with  all 
NESHAP,  the  regulatory  development 
process  included  an  examination  of 
which  specific  provisions  in  the  General 
Provisions  at  40  CFR  part  63,  subpart  A, 
should  be  applicable  to  Sources  subject 
to  subpart  GGGG.  Based  on  a  review  of 
the  General  Provisions  promulgated  on 
March  16,  1994  (59  FR  12408),  we 
determined  that  40  CFR  63.6(e),  which 
contains  various  procedures  related  to 
operation  and  maintenance  and  SSM, 
would  apply  to  sources  subject  to 
subpart  GGGG. 

Based  on  public  comments,  we  made 
one  major  change  to  the  proposed 
regulation,  which  was  to  allow  the  use 
of  an  accounting  month  rather  than  a 
calendar  month  to  determine  solvent 
losses  and  quantities  of  oilseed 
fH-ocessed  by  an  affected  source.  There 
were  no  substantive  public  comments 
on  the  proposed  SSM  provisions  and 
they  were  not  changed  in  the  final  rule. 
On  April  12,  2001.  we  promulgated 
National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Solvent 
Extraction  for  Vegetable  Oil  Production 
(66  FR  19006). 

On  March  23,  2001  (66  FR  16318),  we 
proposed  amendments  to  the  General 
Provisions  to  part  63.  The  proposed 
amendments  included  several  changes 
to  the  SSM  requirements.  Among  others, 
these  changes  included  proposed  40 
CFR  63.6(e)(3)(iii)  requiring  records 
related  to  malfunctions;  proposed  40 
CFR  63.6(e)(3)(iv)  which  requires 
reporting  of  actions  inconsistent  with 
the  startup,  shutdown,  and  malfunction 
plan  (SSMP);  and  proposed  40  CFR 
63.6(e){3)(viii)  which  requires  reporting 
modifications  to  the  SSM  plan  in  the 
semiannual  report.  In  addition,  the 
proposed  changes  to  the  General 
Provisions  SSMP  clarify  that  the  title  V 
permit  must  require  that  an  SSMP  be 
prepared  and  followed  but  the  SSMP  is 
not  itself  part  of  the  title  V  permit. 
In  the  preamble  to  the  proposed 
General  Provisions  amendments,  we 
specifically  requested  comment  on  "any 
conflicts  *  *  *  that  resuU  solely  from 

applying  these  proposed  amendments  to 
the  General  Provisions  to  promulgated 

)art  63  subparts."  One  commenter 


identified  such  a  conflict  between  SSM 
provisions  of  the  Vegetable  Oil 
Production  NESHAP  and  those 
provisions  in  the  General  Provisions. 
Specifically,  the  commenter  noted  that 
proposed  40  CFR  63.6(e)(3)(iii),  which 
requires  records  related  to  malfunctions 
under  40  CFR  63.10(b),  should  not 
apply  to  subpart  GGGG,  as  subpart 
GGGG  states  that  40  CFR  63.10(b)(2)(ii) 
through  (iii)  relating  to  malfunction 
records  do  not  apply.  Also,  proposed  40 
CFR  63.6(e)(3)(iv),  which  requires 
reporting  of  actions  inconsistent  with 
the  SSMP  if  the  emissions  exceed  the 
relevEmt  standard,  does  not  comport 
with  subpart  GGGG.  The  Vegetable  Oil 
Production  NESHAP  require  reporting 
of  such  actions  regardless  of  whether 
the  standard  was  exceeded.  The 
commenter  also  specifically  noted  that 
proposed  40  CFR  63.6(e){3)(viii),  the 
requirement  to  report  modifications  to 
the  SSM  plan  in  the  semiaimual  report, 
should  not  apply  to  sources  subject  to 
subpart  GGGG,  as  subpart  GGGG  does 
not  require  a  semiaimual  report. 

We  agree  with  the  commenter  that 
these  proposed  provisions  conflict  with 
those  in  the  promulgated  Vegetable  Oil 
Production  NESHAP.  As  we  proposed  to 
codify  in  40  CFR  63.1{a)(4)(i),  each 
relevant  part  63  standard  should 
identify  explicitly  whether  each 
provision  in  subpart  A  is  or  is  not 
included  in  each  standard.  This 
regulatory  language  is  based  on  our 
conviction  that  each  NESHAP  must 
determine  which  of  the  General 
Provisions  do  or  do  not  make  sense  for 
a  particular  source  category.  It  was  not 
our  intent  to  alter  the  SSMP 
requirements  of  the  Vegetable  Oil 
Production  NESHAP. 

We  have  discussed  the  implications  of 
the  General  Provisions  amendments 
with  the  commenter  and  as  a  result  are 
editing  subpart  GGGG  to  correct  the 
inconsistencies.  These  changes  will 
ensure  the  minimization  of  emissions  at 
all  times,  clarify  the  SSM  requirements, 
and  specify  the  relationship  of  the 
General  Provisions  to  Vegetable  Oil 
Production  NESHAP  affected  sources. 

n.  What  Are  the  Amendments  to  the 
Final  Rule? 

With  this  direct  final  action,  we  are 
amending  several  provisions  related  to 
SSM  requirements.  Specifically,  we  are 
amending  the  explanation  column  of 
Table  1  of  40  CFR  63.2870  as  it  applies 
to  40  CFR  63.6(e)  to  state,  "implement 
your  plan  as  specified  in  §  63.2852." 
Table  1  also  now  indicates  that  40  CFR 
63.6(e)(3)(iii),  (iv)  and  (viii)  do  not 
apply  to  Vegetable  Oil  Production 
NESHAP  affected  sources. 


We  are  also  amending  the  first 
sentence  of  40  CFR  63.2861(d)  to  clarify 
that  owner/operators  must  submit  an 
immediate  SSM  report  if  an  SSM  is 
handled  differently  from  the  procedures 
in  the  SSM  plan  and  the  emission 
standards  are  exceeded. 

We  are  also  amending  the  third 
sentence  of  40  CFR  63.2852  to  clarify     . 
that  the  SSMP  does  not  have  to  be 
incorporated  into  the  title  V  permit. 

These  changes  will  ensure  the 
minimization  of  emissions  at  all  times, 
clarify  the  SSM  requirements,  and 
specify  the  relationship  of  the  General 
Provisions  to  Vegetable  Oil  Production 
NESHAP  affected  sources. 

Please  note  that  these  changes  are 
contained  within  the  Vegetable  Oil 
Production  NESHAP  and  that  they  are 
being  made  for  consistency  with  the 
General  Provisions  amendiments,  where 
appropriate.  The  Vegetable  Oil 
Production  NESHAP,  however,  also 
contains  specifically  tailored  SSMP 
provisions  for  this  industry  and  one  - 
should  look  expressly  to  that  rule  for  the 
applicable  SSMP  provisions. 

m.  What  Are  the  Administrative 
Requirements? 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entiUements.  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  we  have  determined  that 
these  amendments  do  not  constitute  a 
"significant  regulatory  action"  because 
they  do  not  meet  any  of  the  above 
criteria.  Consequently,  this  action  was 


16320  Federal  Register /Vol.  67,  No.  66 /Friday,  April  5,  2002 /Rules  and  Regulations 


not  submitted  to  OMB  for  review  under 
Executive  Order  12866. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  the  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  direct  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  Executive 
Order  13132  do  not  apply  to  this  direct 
final  rule. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

■  Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

These  rule  amendments  do  not  have 
tribal  implications,  as  specified  in 
Executive  Order  13175.  No  tribal 
governments  are  known  to  own  or 
operate  solvent  extraction  for  vegetable 
oil  production  facilities.  Thus, 
Executive  Order  13175  does  not  apply 
to  these  rule  amendments. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
the  EPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 


the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  direct  final  rule  is 
not  subject  to  the  Executive  Order 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy.  Supply, 
Distribution,  or  Use 

The  direct  final  rule  amendments  are 
not  subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
SignificanUy  Affect  Energy,  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001),  because  they  are  not 
significant  regulatory  actions  imder 
Executive  Order  12866. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
nimiber  of  regulatory  alternatives  and 
adopt  the  least  costiy,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantiy  or  uniquely  affect 


small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  these 
amendments  do  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  in  the  private  sector  in  any  1  year. 
Thus,  the  amendments  are  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA.  In  addition,  the  EPA 
has  determined  that  these  amendments 
contain  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments,  because  they 
contain  no  requirements  that  apply  to 
such  governments  or  impose  obligations 
on  them.  Therefore,  today's 
amendments  are  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

G.  Regulatory  Flexibility  Act,  As 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  coimection  with 
this  final  rule.  The  EPA  has  also 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  assessing  the  impact  of 
today's  rule  on  small  entities,  small 
entities  are  defined  as:  (1)  A  small 
business  that  has  less  than  750 
employees  and  is  unaffiliated  with  a 
larger  domestic  entity;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  that  is  independenUy 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  amendments  on 
small  entities,  EPA  has  concluded  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  determining 
whether  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities,  the  impact  of 
concern  is  any  significant  adverse 
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economic  impact  on  small  entities, 
since  the  primary  purpose  of  the 
regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  miimnize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  sections  603  and  604.  Thus,  an 
agency  may  conclude  that  a  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
if  the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  The  amendments  better  clarify  and 
make  the  startup,  shutdown,  and 
malfunction  plan  consistent  vrith  the 
amended  part  63  subpart  A;  the  effect  is 
to  clarify  tiiat  soiuces  do  not  have  to 
modify  their  title  V  permit  each  time  the 
SSMP  is  changed.  We  have  therefore 
concluded  that  today's  direct  final  rule 
will  relieve  regulatory  burden  for  all 
small  entities. 

H.  Papenvork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  the  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule.  The  OMB  has 
previously  approved  the  information 
collection  requirements  for  the  subject 
facilities  under  the  Paperwork 
Reduction  Act  (OMB  Control  No.  2060- 
0471).  The  amendments  contained  in 
this  direct  final  rule  will  have  no  net 
impact  on  the  information  collection 
burden  estimates  made  previously. 
Consequently,  the  ICR  has  not  been 
revised. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113  (March  7, 1996)  (15  U.S.C.  272 
note),  directs  all  Federal  agencies  to  use 
volimtary  consensus  standards  instead 
of  government-unique  standards  in  their 
regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 


law  or  would  be  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (for  example, 
material  specifications,  test  methods, 
sampling  and  analytical  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  one  or  more 
voluntary  consensus  standards  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  aimual  reports  to 
OMB,  with  explanations  when  EPA 
does  not  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  the  use 
of  any  new  technical  standards. 
Accordingly,  the  NTTAA  requirement  to 
use  applicable  voluntary  consensus 
standards  does  not  apply  to  this  direct 
final  rule. 

/.  The  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  nde  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Sutqects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 


Dated:  March  5,  2002. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  cited  in  the  preamble, 
part  63,  title  40,  chapter  I  of  the  Code        S 
of  Federal  Regulations  is  amended  as 
follows: 


PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  GGGG— [AMENDED] 

2.  Section  63.2852  is  amended  by 
revising  the  first  three  sentences  to  read 
as  follows: 

§63^852    What  is  a  startup,  shutdown,  and 
malfunction  plan? 

You  must  develop  a  written  SSM  plan 
in  accordance  with  §  63.6(e)(3)  and 
implement  the  plan,  when  applicable. 
You  must  complete  the  SSM  plan  before 
the  compliance  date  for  your  source. 
You  must  also  keep  the  SSM  plan  on- 
site  and  readily  available  as  long  as  the 
source  is  operational.*  *  * 

3.  Section  63.2861  is  amended  by 
revising  the  first  sentence  of  paragraph 
(d)  introductory  text  to  read  as  follows: 

§  63^861    What  reports  must  I  sutmit  and 
wtien? 

***** 

(d)  Immediate  SSM  reports.  If  you 
handle  a  SSM  during  an  initial  startup 
period  subject  to  §  63.2850(c)(2)  or  (d)(2) 
or  a  malfunction  period  subject  to 
§  63.2850(e)(2)  differently  from 
procedures  in  the  SSM  plan  and  the 
relevant  emission  requirements  in 
§  63.2840  are  exceeded,  then  you  must 
submit  an  immediate  SSM  report.  *  *  * 
***** 

4.  Table  1  of  §  63.2870  is  amended  by 
revising  the  entry  to  §  63.6(e)  to  read  as 
follows: 

§  63.2870    What  parts  of  the  General 
Provisions  apply  to  me? 


TABLE  1  OF  §63.2870.— APPLICABILITY  OF  40  CFR  Part  63.  Subpart  A,  to  40  CFR  Part  63.  Subpart  GGGG 


General  provisions  citation 


Sut)iect  of  citation 


Brief  descrip-    Applies  to 
t.on  of  re-       ^^^^^ 
quirement  ^^ 


Explanation 


§63.6(e)(1)  through  (e)(3)(ii)      Operation  and  maintanance  Yes  implement  your  SSM  plan,  as  specified  in  §63.2852. 

and  §63.6(e)(3)(v)  through         requirements. 

§63.6{e)(3)(v)(iii) Operation  and  maintenance  No Implement  your  plan,  as  specified  in  §63.2852. 

'^"''^™"*'maintenance  No Report  SSM  and  in  accordance  with  §63.2861(0 


§63.6(e)(3)(iv)  Operation  and 

requirements. 


and  (d). 
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Table  1  of  §63.2870.— Applicability  of  40  CFR  Part  63,  Subpart  A,  to  40  CFR  Part  63,  Subpart  GGGG— 

Continued 


Brief  descrip-     ^^^^^^ ,(, 
General  provisions  citation  Subject  of  citation  tion  of  re-       ^Jttoan 

quirement         *»»»'v« 


Explanation 


K63  6(eM3MviiO  Operation  and  maintenance      Yes  Except,  report  each  revision  to  your  SSM  plan  in  ac- 

'     "^  "  "     '    •  requirements  cordance       witfi       §  63.2861(c)       rather      than 

§  63. 1 0(d)(5)  as  required  under  §  63.6(e)(3)  (viii). 


[FR  Doc.  02-5862  Filed  4-4-02;  8:45  am] 

BHJJNG  CODE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  52 

[CC  Doctot  No.  9»-200;  CC  Docket  No.  96- 
96;  CC  Docket  No  96-116;  FCC  02-73] 

NumlMiing  Resource  Optimization 

agency:  Federal  Communications 

Commission. 

action:  Final  rule;  clarification. 

summary:  In  this  dociunent,  the  Federal 
Commimications  Commission  (FCC  or 
Commission),  on  its  own  motion, 
reconsiders  its  findings  in  the 
Numbering  Resource  Optimization 
Third  Report  and  Order,  regarding  the 
local  number  portability  (LNP)  and 
thousands-block  number  pooling 
requirements  for  carriers  in  the  100 
largest  Metropolitan  Statistical  Areas 
(MSAs).  Specifically,  the  Commission 
reverses  its  clarification  that  the 
requirements  extend  to  all  carriers 
within  the  largest  100  MSAs,  regardless 
of  whether  they  have  received  a  specific 
request  bora  another  carrier  to  provide 
LNP. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Slipakoff.  (202)  418-7705  or  e-mail  at 
psIipako@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Order  on  Reconsideration  in  CC  Docket 
No.  99-200  (Third  Order  on 
Reconsideration),  FCC  02-73,  adopted 
on  March  13,  2002  and  released  on 
March  14,  2002.  The  full  text  of  this 
document  is  available  for  inspection 
and  copying  diuing  normal  business 
hours  in  the  Commission  Reference 
Center,  445  12th  Street.  SW, 
Washington,  DC  20554.  The  complete 
text  may  also  be  obtained  through  the 
world  wide  web  at  http://www.fcc.gov/ 
Bureaus/CommonCarrier/Orders,  or 
may  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  0,  445  12th  Street, 


SW,  Room  CY-B402,  Washington,  DC, 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898.  or  via  e-mail  at 
qualexint@aoI.com. 

Synopsis  of  the  Third  Order  on 
Reconsideration  in  CC  Df>cket  No.  99- 
200 

1.  On  its  own  motion,  the 
Commission  reconsiders  its  findings  in 
the  Numbering  Resource  Optimization 
Third  Report  and  Order.  67  FR  6431 
(Feb.  12,  2002),  regarding  the  local 
niunber  portability  (LNP)  and 
thousands-block  number  pooling 
requirements  for  carriers  in  the  100 
largest  Metropolitan  Statistical  Areas 
(MSAs).  Specifically,  the  Commission 
reverses  its  clarification  that  these 
requirements  extend  to  all  carriers 
within  the  largest  100  MSAs,  regardless 
of  whether  they  have  received  a  specific 
request  from  another  carrier  to  provide 
LNP. 

2.  In  the  Numbering  Resource 
Optimization  Third  Report  and  Order, 
the  Commission  extended  LNP  and 
thousands-block  number  pooling 
requirements  to  all  carriers  in  the  largest 
100  MSAs,  and  gave  non-compliant 
carriers  six  months  from  the  effective 
date  of  the  order  to  deploy  LNP.  This 
decision  was  driven  by  questions  raised 
when  certain  state  commissions  began 
implementing  thousands-block  number 
pooling  trials  and  discovered  that  some 
LECs  had  not  deployed  LNP  in  some  of 
the  largest  100  MSAs.  Apparently,  some 
carriers  and  state  commissions  differed 
on  the  duxent  status  of  the  LNP 
requirements.  Specifically,  they  were 
not  sure  whether  LNP  is  required  for  all 
carriers  within  the  100  largest  MSAs,  or 
only  for  those  carriers  that  receive  a 
request  from  a  competing  carrier.  Thus, 
the  Commission  sought  to  clarify  the 
issue. 

3.  In  attempting  to  clarify  the  issue, 
however,  the  Commission  reversed  the 
decision  on  LNP  deployment  reached  by 
the  Commission  in  the  Numl)er 
Portability  First  Order  on 
Reconsideration,  62  FR  18280  (April  15, 
1997),  without  providing  an  adequate 
opportimity  for  comment  on  this 


specific  issue.  The  Commission  now 
reverses  this  clarification  and  provides 
interested  parties  an  opportunity  to 
comment  on  whether  carriers  should  be 
required  to  deploy  LNP  and  participate 
in  thousands-block  niunber  pooling  in 
the  100  largest  MSAs,  regardless  of 
whether  they  have  received  a  specific 
request  to  provide  LNP  from  another 
carrier. 

4.  Pursuant  to  sections  1,  3,  4,  201- 
205,  251  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 153, 
154,  201-205,  and  251,  this  Third  Order 
on  Reconsideration  in  CC  Docket  99- 
200  is  hereby  adopted. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
(FR  Doc.  02-8249  Filed  4-4-02;  8:45  am) 

BILIJNG  COOe  S712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  000831250-0250-01 ;  032602D] 

Fisheries  off  West  Coast  States  and  In 
the  Western  Pacific;  Coastal  Pelagic 
Species  Fisheries;  Reopening  of 
Directed  Fishery  for  Pacific  Mackerel 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Reopening  of  the  directed 
fishery  for  Pacific  mackerel. 

summary:  NMFS  announces  the 
reopening  of  the  directed  fishery  for 
Pacific  mackerel  in  the  U.S.  exclusive 
economic  zone  off  the  Pacific  coast  at  12 
midnight  local  time  (l.t.)  on  March  31, 
2002.  A  significant  portion  of  the  Pacific 
mackerel  harvest  guideline  remains 
imharvested;  therefore,  the  incidental 
catch  allowance  that  has  been  in  effect 


since  November  21.  2001,  is  removed, 
and  any  landing  of  Pacific  mackerel  may 
consist  of  100  percent  Pacific  mackerel. 
This  action  is  taken  to  help  ensure  that 
the  harvest  guideline  is  attained,  but  not 
exceeded. 

DATES:  Effective  at  12  midnight  l.t. 
March  31,  2002,  through  12  midnight  l.t. 
June  30,  2002. 

ADDRESSES:  The  data  used  as  the  basis 
for  this  action  is  available  for  public 
inspection  at  the  Office  of  the- Acting 
Regional  Administrator,  Rodney  R. 
Mclnnis,  Southwest  Region  (Regional 
Administrator),  NMFS,  501  W.  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Morgan,  Southwest  Region, 
NMFS,  (562)  980-4036. 
SUPPLEMENTARY  INFORMATION:  On  July 
25,  2001,  NMFS  announced  a  harvest 
guideline  of  13,837  metric  tons  (mt)  for 
Pacific  mackerel  for  the  fishing  season 
Jidy  1,  2001,  through  June  30,  2002  (66 
FR  38571).  A  directed  fishery  of  6,000 
mt  was  established,  which,  when 
attained,  would  be  followed  by  an 
incidental  catch  allowance  of  45  percent 
of  Pacific  mackerel  in  a  landing  of  any 
coastal  pelagic  species.  If  a  significant 
amoimt  of  the  harvest  guideline 
remained  unused  before  the  end  of  the 
fishing  season  on  June  30,  2002,  the 
directed  fishery  would  be  reopened. 
This  approach  was  taken  because  of 
concern  about  the  low  harvest 
guideline's  potential  negative  effect  on 
the  harvest  of  Pacific  sardine  if  the 
fishery  for  Pacific  mackerel  had  to  be 
closed.  The  two  species  occur  together 
often  and  could  present  bycatch 
problems. 

On  November  8,  2001,  6.079  mt  of 
Pacific  mackerel  had  been  landed; 
therefore,  the  45  percent  incidental  rate 
was  implemented  on  November  21, 
2001  (66  FR  54166,  November  27,  2001). 
On  March  5,  2002,  7,252  mt  of  Pacific 
mackerel  had  been  landed,  with  6,585 
mt  of  the  harvest  guideline  remaining. 
To  help  ensure  that  the  harvest 
guideUne  will  be  achieved,  beginning 
on  April  1,  2002.  the  45  percent 
incidental  landing  restriction  will  be 
removed,  ff  the  harvest  guideline  of 
13,837  mt  is  projected  to  be  reached 
before  June  30,  2002,  the  directed 
fishery  will  be  closed  and  an 
appropriate  incidental  landing 
restriction  imposed. 

For  the  reasons  stated  here  and  in 
accordance  with  the  FMP  and  its 
implementing  regulations  at  50  CFR 
660.509,  the  directed  fishery  for  Pacific 
mackerel  will  be  reopened  at  12 
midnight  l.t.  on  March  31,  2002,  after 
which  time  any  landing  of  Pacific 


mackerel  may  consist  of  100  percent 
Pacific  mackerel. 

Classification 

This  action  is  required  by  50  CFR 
660.509  and  is  exempt  from  review 
under  Executive  Order  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  good  cause  to 
waive  the  requirement  to  provide 
opportunity  for  prior  notice  and 
comment  on  this  action  pursuant  to  5 
U.S.C.  553(b)(B),  as  providing  prior 
notice  and  opportunity  for  comment 
would  be  impracticable  and 
imnecessary.  It  is  impracticable  because 
the  fishery  must  be  opened  immediately 
in  order  to  achieve  the  harvest 
guideline.  It  is  unnecessary  because  this 
is  a  minor  inseason  action  and  the 
public  had  an  opportunity  to  comment 
on  the  process  that  established  the 
season  openings  and  closings. 

Since  this  action  will  give  Pacific 
mackerel  fishermen  an  opportimity  to 
land  the  remaining  harvest  guideline,  it 
relieves  a  restriction  under  5  U.S.C. 
553(d)(1). 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  Aprill,  2002. 
John  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  02^186  Filed  4-1-02;  3:28  pm] 
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ACTION:  Emergency  interim  rule; 

notification  of  restrictions;  request  for 

comments.  

summary:  NMFS  issues  an  emergency 
interim  rule  applicable  to  any  vessel 
registered  for  use  imder  a  Hawaii 
longline  limited  access  permit  (Hawaii 
longline  vessel).  This  rule  prohibits 
longline  fishing  north  of  26°  N.  lat.  and 
the  retention  or  landing  of  more  than  10 
swordfish  per  trip  by  Hawaii  longline 


vessels  that  fish  north  of  the  equator. 
This  interim  emergency  rule  is  intended 
to  prevent  additional  takings  of 
loggerhead  sea  turtles. 
DATES:  This  emergency  interim  rule  is 
effective  April  5,  2002,  through  Jime  8, 
2002.  Comments  must  be  received  no 
later  than  5  p.m.,  Hawaiian  standard 
time,  on  May  20,  2002. 
ADDRESSES:  Written  comments  on  this 
action  must  be  mailed  to  Dr.  Charles 
Kamella,  Administrator,  NMFS,  Pacific 
Islands  Area  Office  (PIAO),  1601 
Kapiolani  Blvd.,  Suite  1110,  Honolulu, 
HI,  96814-4700;  or  faxed  to  808-973- 
2941.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Copies  of  an  Environmental  Assessment 
and  Regulatory  Impact  Review  (RIR) 
prepared  for  this  action  may  be  obtained 
from  Dr.  Charles  Kamella,  PIAO.  See 
also  http://swr.nmfs.noaa.gov  to  view 
the  Final  Environmental  Impact 
Statement  (FEIS)  on  the  implementation 
of  the  Fishery  Management  Plan  for 
Pelagic  Fisheries  of  the  Western  Pacific 
(FMP). 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  Katekaru,  PL\0.  at  808-973-2937. 
SUPPLEMENTARY  INFORMATION:  On  June 
12,  2001,  NMFS  issued  an  emergency 
interim  rule  (66  FR  31561) 
implementing  temporary  measiu«s  for  . 
the  Hawaii-based  pelagic  longline 
fishery  (Hawaii  longline  fishery)  to 
avoid  the  likelihood  of  jeopardy  to  sea 
tiulles  and  reduce  adverse  effects  to  the 
short-tailed  albatross.  Those  measures 
are  consistent  vrith  NMFS"  March  29, 
2001,  biological  opinion  (BiOp)  on  the 
FMP  and  with  the  U.S.  Fish  and 
Wildlife  Service's  November  28,  2000, 
BiOp  on  the  Effects  of  the  Hawaii-based 
Domestic  Longline  Fleet  on  the  Short- 
tailed  Albatross  [Phoebastria  albatrus). 
The  consultations  culminating  in  the 
two  BiOps  have  been  reinitiated  and  are 
expected  to  be  completed  by  July  2002. 
The  Jime  12,  2001,  emergency  interim 
rule  was  extended  for  180  days  on 
December  10,  2001  (66  FR  63630).  The 
actions  taken  to  protect  sea  turtles 
comply  with  a  March  30,  2001,  Order 
Modifying  Injunction  (Court  Order) 
issued  by  the  Coxul  in  Center  for  Marine 
Conservation  v.  NMFS  CV  No.  99- 
00152.  Specific  information  on  the 
protective  measiu«s  in  the  BiOps  and 
background  information  on  the  Court 
Order  were  published  in  several  Federal 
Register  documents  (64  FR  72290, 
December  27, 1999;  65  FR  16346,  March 
28,  2000;  65  FR  37917,  June  19.  2000; 
65  FR  51992,  August  25,  2000;  65  FR 
66186,  November  3,  2000;  66  FR  1110, 
February  22.  2001;  66  FR  31561,  June 
12,  2001;  and  66  FR  63631,  December 
10,  2001),  and  that  information  is  not 
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repeated  here.  NMFS  anticipates  that 
separate  final  rules  implementing  the 
protective  measures  of  the  BiOps  for  the 
Short-tailed  albatross  and  for  sea  turtles 
will  be  in  place  before  the  expiration  of 
the  June  12,  2001.  emergency  interim 
rule  on  June  9.  2002. 

This  emergency  interim  rule  prohibits 
Hawaii  longline  vessels  from  fishing 
north  of  26°  N.  lat.,  and  from  retaining 
or  landing  more  than  10  swordfish  per 
fishing  trip,  if  any  fishing  during  the 
trip  occurred  north  of  the  equator.  The 
10-swordfish  trip  limit  is  intended  to 
ensure  that  swordfish  are  not  the  target 
of  fishing  operations,  as  required  by  the 
June  12,  2001,  emergency  interim  rule. 

Although  no  loggerhead  turtles  were 
observed  taken  in  the  Hawaii  longline 
fishery  ft-om  April  1  through  December 
31,  2001,  recently,  three  incidental  takes 
of  loggerhead  turtles  were  reported  by 
NMFS  observers  on  Hawaii  longline 
vessels  during  fishing  operations  north 
of  30°  N.  lat.  One  of  these  takes  resulted 
in  the  death  of  the  turtle.  In  addition,  a 
leatherback  turtle  was  reportedly  taken 
and  released  alive  on  one  of  the  trips 
during  which  a  loggerhead  turtle  was 
taken.  This  level  of  observed  takes 
indicates,  through  simple  extrapolation, 
that  the  level  specified  in  the  incidental 
take  statement  for  loggerhead  turtles 
issued  with  NMFS'  March  29,  2001. 
BiOp  has  been  exceeded.  Additionally, 
several  vessels  fishing  north  of  30°  N. 
lat.  have  returned  with  moderate  to 
large  numbers  of  swordfish.  Before  these 
vessels  began  fishing  in  these  northern 
waters  (approximately  north  of  25°-26° 
N.  lat.),  there  had  been  no  report  of  a 
take  of  a  loggerhead  tiirtle  since  the 
March  30,  2001,  Court  Order  was 
issued. 

Observer  data  show  that  nearly  all  of 
the  takes  of  loggerhead  turtles  incidental 
to  Hawaii  longline  fishing  operations 
historically  occurred  north  of  about  28° 
N.  lat.  The  recently  observed  takes  fall 
into  this  pattern,  all  having  occurred 
north  of  30°  N.  lat.  NMFS  believes  that 
the  prohibition  of  shallow  longline  sets 
(which  fishermen  typically  use  for 
catching  swordfish),  if  adhered  to,  will 
avoid  or  minimize  the  takes  of 
loggerhead  txirtles  in  the  Hawaii 
longline  fishery.  NMFS  has  information 
suggesting  that  the  recent  loggerhead 
turtle  takes  occurred  during  fishing  trips 
in  which  the  vessels  might  have  failed 
to  follow  the  existing  turtle  conservation 
regulations.  However,  given  the 
incidental  takes  of  loggerhead  turtles 
reported,  NMFS  has  decided  to  take 
emergency  action  to  immediately  close 
waters  north  of  26°  N.  lat.  and  to  impose 
a  swordfish  trip  limit  to  ensure  the 
protection  of  loggerhead  turtles.  The 
limit  on  swordfish  landings  from  a  trip 


is  based  on  vessel  logbook  data  from 
trips  made  by  Hawaii  longline  vessels 
during  which  tima  were  the  target 
species.  Based  on  available  data,  95 
percent  of  trips  targeting  tuna  returned 
v«th  10  or  fewer  swordfish.  Thus, 
setting  the  limit  at  10  swordfish  per  trip 
accounts  for  the  vast  majority  of  tuna 
trips  during  which  swordfish  were 
caught.  This  limit  will  help  minimize 
bycatch  during  tuna  trips. 

The  prohibitions  contained  in  this 
emergency  interim  rule  are  expected  to 
result  in  a  geographical  separation  of 
Hawaii  longline  vessels  from  loggerhead 
turtles  and  to  remove  economic 
incentives  to  make  shallow  longline 
sets.  The  prohibitions  of  this  emergency 
interim  rule  facilitate  enforcement. 
NMFS  can  enforce  the  trip  limit 
dockside  as  a  vessel  offloads  its  catch, 
and  the  closure  north  of  26°  N.  lat.  can 
be  monitored  using  the  vessel 
monitoring  system  (VMS);  VMS  units 
have  been  placed  on  each  Hawaii 
longline  vessel  and  document  the 
position  of  each  vessel  while  fishing. 
The  provisions  of  this  emergency 
interim  rule  will  allow  NMFS  to 
implement  the  protective  measures  of 
the  Court  Order,  both  BiOps,  and  the 
earlier  emergency  interim  rule  in  a  more 
effective  manner.  In  addition,  NMFS 
intends  to  issue  a  proposed  rule  to  make 
the  new  10-swordfish  trip  limit 
permanent. 

Recent,  Unforeseen  Events  or  Recently 
Discovered  Circumstances 

Only  in  the  past  month  has  NMFS 
detected  fishing  by  multiple  vessels 
north  of  30°  N.  lat.,  with  unanticipated 
large  bycatches  of  swordfish  and  the 
consequent  takes  of  loggerhead  turtles. 
When  promulgating  the  Jime  12.  2001, 
emergency  rule,  based  on  the 
operational  patterns  of  the  Hawaii 
longline  fleet  during  the  previous  10  to 
11  months,  NMFS  did  not  anticipate 
that  some  vessels  would  fish  in  the 
northern  area  of  the  Hawaii  longline 
fishery.  The  March  30.  2001.  Court 
Order  included  discussion  of 
implementing  management  measures 
through  regulations  to  reduce  adverse 
impacts  on  sea  turtles.  NMFS  is 
publishing  this  emergency  interim  rule 
in  order  to  afford  additional  protection 
to  sea  turtles  while  NMFS  prepares 
permanent  measures,  including  the  10- 
swordfish  trip  limit,  that  NMFS  will 
promulgate  through  proposed  and  final 
rulemaking. 

Emergency  action  is  also  required  to 
comply  with  the  terms  and  conditions 
of  the  BiOp  issued  on  March  29,  2001. 
by  NMFS,  to  avoid  the  likelihood  of 
jeopardy  to  endangered  loggerhead 
turtles  and  to  ensure  that  no 


irretrievable  or  irreversible  commitment 
of  resources  is  made  which  would  have 
the  effect  of  foreclosing  the  formulation 
or  implementation  of  any  reasonable 
and  prudent  alternative  measures. 

Immediate  Benefits 

NMFS  anticipates  that  this  rule  will 
principally  benefit  loggerhead  turtles  by 
geographically  separating  them  from  the 
Hawaii  longline  fleet,  thereby 
significantly  reducing  the  likelihood 
that  the  Hawaii  longline  fleet  will  take 
additional  loggerhead  turtles.  The 
prohibition  on  retaining  or  landing  more 
than  10  swordfish  per  trip  is  likely  to 
benefit  all  sea  turtle  species  that  interact 
with  Hawaii  longline  vessels  by 
reducing  overall  fishing  effort  in  the 
more  near-surface  waters  of  the  area  in 
which  the  swordfish  sector  of  the 
Hawaii-based  longline  fleet  operates, 
thus  minimizing  interactions  with  sea 
turtles.  This  emergency  interim  rule 
may  also  benefit  seabirds  because  it  will 
ban  longline  fishing  north  of  26°  N.  lat., 
thus  eliminating  the  potential  for  the 
Hawaii  longline  fishery  to  take  seabirds 
that  historically  occur  in  larger  numbers 
north  of  approximately  25°  N.  lat. 

Classification 

The  Assistant  Administrator  (AA) 
finds  that  this  emergency  interim  rule, 
which  is  being  implemented  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  is  needed  to  implement  the 
reasonable  and  prudent  alternative  and 
the  terms  and  conditions  of  the  BiOp  on 
sea  turtles,  facilitate  effective 
enforcement,  and  ensure  compliance 
with  ESA  sections  7(a)(2)  and  7(d). 
Under  section  305(c)  of  the  Magnuson- 
Stevens  Act,  this  emergency  interim 
rule  may  remain  in  effect  for  no  more 
than  180  days  after  the  date  this  rule  is 
published,  unless  extended  for  one 
additional  period  of  no  more  than  180 
days. 

This  emergency  interim  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866. 

NMFS  prepared  an  FEIS  for  the  FMP 
that  describes  the  impact  on  the  human 
environment  of  fishing  under  the  FMP, 
and  an  EA  for  this  rule,  as  required  by 
the  National  Enviroimiental  Policy  Act. 
NMFS  also  prepared  several  RIRs, 
covering  this  and  related  actions,  that 
assess  the  net  national  benefits  of 
protecting  sea  turtles.  This  emergency 
interim  rule  is  of  limited  duration  and 
is  expected  to  result  in  a  reduction  in 
sea  tiutle  and  seabird  interactions  and 
mortalities  caused  by  the  Hawaii 
longline  fishery.  The  Hawaii  longline 
fishery  averaged  annual  ex-vessel  gross 
revenues  of  $40.7  million  between 
1994-1998.  The  economic  impacts  of 
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these  measures,  which  are  of  limited 
duration,  cannot  be  precisely  estimated 
due  to  a  lack  of  data  but  are  expected 
to  be  less  than  $3.5  million.  Copies  of 
the  EA,  FEIS,  and  RIRs  are  available  {see 
ADDRESSES). 

The  AA  finds,  for  good  cause,  under 
5  U.S.C.  553(b)(B),  that  providing  prior 
notice  and  opportunity  for  public 
comment  is  impracticable  and  not  in  the 
public  interest,  given  that  the  action 
implements  mandatory  protective 
measures  to  address  the  recent  takes  of 
loggerhead  tiulles  above  30°  N.  lat.  Until 
these  measures  are  implemented,  this 
fishery  will  continue  to  take  sea  turtles. 
Allowing  the  fishery  to  continue  while 
accepting  public  comments  is  contrary 
to  the  public  interest  in  protecting  and 
minimizing  the  take  of  endangered  and 
threatened  sea  turtles,  because  it  would 
likely  result  in  additional  loggerhead 
turtle  takes  and  could  jeopardize  their 
continued  existence.  Further,  failure  to 
act  quickly  to  stop  these  takes  could 
require  the  complete  closure  of  the 
fishery  under  the  terms  of  the  BiOp, 
creating  additional  economic  hardship 
on  individuals  participating  in  the 
fishery.  Similarly,  the  AA  finds  good 
cause,  under  5  U.S.C.  553(d)(3),  not  to 
delay  the  effectiveness  of  this  rule  for  30 
days,  given  the  recent  takes  of 
loggerhead  turtles  above  30°  N.  lat.  In 
response  to  the  recent  reports  of 
incidental  takes  of  loggerhead  turtles  by 
Hawaii  longline  vessels  during  fishing 
operations  north  of  30°  N.  lat.,  this  rule 
is  intended  to  immediately  close  waters 
above  26°  N.  lat.  and  to  impose  a 
swordfish  trip  limit  to  protect 
loggerhead  turtles.  Delay  in 
implementation  of  these  measures  is 
.likely  to  result  in  additional  loggerhead 
turtle  takes.  Accordingly,  the  AA  is 
making  this  emergency  interim  nUe 
effective  the  date  of  publication  in  the 
Federal  Register. 

Because  this  emergency  interim  rule 
is  not  required  to  be  published  with 
notice  and  opportunity  for  public 
comment  by  5  U.S.C.  553  or  by  any 
other  law,  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act  do  not 
apply. 

List  of  Subiects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 


Dated:  April  1,  2002. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  amended 
as  follows: 

PART  660— RSHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIRC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  hi  §  660.22,  paragraph  (nn)  is 
suspended  and  new  paragraphs  (vv)  and 
(wrw)  are  added  to  read  as  follows: 

§660.22    Prohibitions. 

***** 

(w)  Fish  for  Pacific  pelagic 
management  unit  species  with  a  vessel 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  in 
violation  of  §  660.34(b),  (c),  (g),  (h),  and 

(ww)  Catch  and  retain,  or  land,  more 
than  10  swordfish  (Xiphias  gladius)  per 
trip  from  any  vessel  registered  for  use 
under  a  Hawaii  longline  limited  access 
permit  when  any  fishing  during  the  trip 
occurred  north  of  the  equator. 

3.  In  §  660.34,  a  new  paragraph  (i)  is 
added  to  read  as  follows: 

§660.34    Hawaii  emergency  longline 
fishing  restrictions. 

***** 

(i)  A  vessel  registered  for  use  imder  a 
Hawaii  longline  access  permit  may  not 
use  longline  gear  to  fish  for  Pacific 
pelagic  management  imit  species  north 
of  26°  N.  lat. 
[FR  Doc.  02-8333  Filed  4-4-02;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclcet  No.  011218304-1304-01;  I.D. 
0401 02E] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslta;  Pollocic  in  the  West 
Yakutat  District  of  the  Gulf  of  Alaslca 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  the  West 


YakutatDistrict  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  pollock  total 
allowable  catch  (TAG)  specified  for  the 
West  Yakutat  District  in  the  GOA. 
dates:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  April  2,  2002,  until  2400 
hrs,  A.l.t.,  December  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness.  907-586-7228 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
imder  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  pollock  TAG  in  the  West  Yakutat 
District,  Statistical  Area  640.  was 
established  by  an  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 
management  measiu'es  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002)  as  1,165  metric 
tons  (mt). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  TAG  of  pollock  in 
the  West  Yakutat  District  will  soon  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  1,115  mt,  and  is 
setting  aside  the  remaining  50  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20{d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  the  West 
Yakutat  District  of  the  GOA. 

Maximum  retainable  bycatch  ampunts 
may  be  found  in  the  regulations  at  § 
679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for' Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
exceeding  the  pollock  TAG  in  the  West 
Yakutat  District  constitutes  good  cause 
to  waive  the  requirement  to  provide 
prior  notice  and  opportimity  for  public 
comment  pursuant  to  the  authority  set 
forUi  at  5  U.S.C.  553(b)(3)(B)  and  50  CFR 
679.20(b)(3)(iii)(A),"as  such  procedures 
would  be  unnecessary  and  contrary  to 
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the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timely 
fashion  to  prevent  exceeding  the  pollock 
TAG  in  the  West  Yakutat  District 
constitutes  good  cause  to  find  that  the 
effective  date  of  this  action  caimot  be 
delayed  for  30  days.  Accordingly,  under 


5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  April  2.  2002. 
Bruce  C.  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  02-8301  Filed  4-2-02;  3:02  pmj 
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Federal  Register 

Vol.  67,  No.  66 
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"  his  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart113 

[Docket  No.  01-O91-1] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Standard 
Requirements  for  Determination  of 
Residual  Free  Formaldehyde  Content 
of  Biological  Products 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  Virus-Senmi-Toxin  Act  regulations 
for  the  determination  of  residual  bee 
formaldehyde  in  veterinary  biologies. 
This  amendment  would  specify  that 
such  determinations  be  made  using  the 
ferric  chloride  method,  and  that  the 
residual  free  formaldehyde  content  be 
measured  in  grams  per  liter  .  We  are 
proposing  this  amendment  because  the 
ferric  chloride  method  has  been  adopted 
as  an  international  standard  by 
scientific  experts  and  regulatory 
authorities  in  the  United  States,  Canada. 
Japan,  and  the  European  Union.  The 
effect  of  the  proposed  amendment 
would  be  to  reduce  the  differences  in 
technical  requirements  for  veterinary 
biologies  among  regulatory  agencies  in 
different  countries  and  further  ensure 
the  safety  and  shelf  life  of  veterinary 
biologies  by  adopting  a  method  which 
has  been  standardized  and  accepted 
internationally. 

DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  June  4,  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  posted  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-091-1. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  Station  3C71,  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 


1238.  Please  state  that  yoiir  comment 
refers  to  Docket  No.  01-091-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-091-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Albert  P.  Morgan,  Chief  of  Operational 
Support.  Center  for  Veterinary 
Biologies.  Licensing  and  Policy 
Development.  4700  River  Road  Unit 
148.  Riverdale.  MD.  20737-1231;  (301) 
734-8245. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Virus-Sermn-Toxin  Act 
regulations  in  9  CFR  part  113  (referred 
to  below  as  the  regulations)  prescribe 
standard  requirements  for  the 
preparation  and  testing  of  veterinary 
biological  products.  Standard 
requirements  consist  of  test  methods, 
procedures,  and  criteria  that  define  the 
standards  for  purity,  safety,  potency, 
and  efficacy  for  a  given  type  of 
veterinary  biological  product.  When  a 
standard  procediu^  for  testing 
veterinary  biological  products  is 
validated  and  approved  by  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  for  general  use,  it  is  proposed 
for  codification  in  the  regulations. 
Sections  113.100  and  113.200  of  the 
regulations  prescribe  the  requirement 
for  determination  of  residual  free 
formaldehyde  coiitent  in  inactivated 
bacterial  products  and  killed  virus 
vaccines,  respectively. 


In  this  document,  we  are  proposing  to 
amend  the  regulations  for  determination 
of  residual  free  formaldehyde  content  in 
inactivated  bacterial  products  and  killed 
virus  vaccines. 

Tjrpically,  pathogenic  microorganisms 
or  toxins  are  used  in  the  formulation  of 
veterinary  biologies.  In  order  to  ensure 
that  such  products  are  safe  and  itee 
from  undue  local  and  systemic  reactions 
and  cannot  replicate  and  cause  disease 
in  the  host,  the  microorganisms  may  be 
inactivated  or  killed.  Formalin  solution 
(formaldehyde)  is  one  of  several 
chemical  compounds  that  may  be  used 
to  inactivate  the  microorganisms  or 
toxins  used  in  the  formulation  of 
veterinary  biologies.  However,  because 
of  its  toxicity,  excess  formaldehyde  that 
remains  in  the  product  after  inactivation 
is  complete  may  cause  imdesirable 
secondary  effects  when  the  product  is 
administered  to  the  host,  or  result  in 
residues  in  meat  intended  for  human 
consumption.  Therefore,  in  order  to 
minimize  the  undesirable  secondary       < 
effects  associated  with  the  use  of 
formaldehyde  as  an  inactivation  agent, 
excess  levels  of  formaldehyde  that 
persist  in  veterinary  biologies  after 
inactivation  is  complete  must  be 
neutralized.  Neutralization  of  excess 
formalin: 

•  Ensures  that  residual  formalin  will 
not  inactivate  other  products  used  in 
combination. 

•  Prolongs  product  shelf  life,  and 

•  Provides  an  extra  margin  of  safety 
relative  to  local  and/or  systemic 
reactions  and  residues  in  meat  for 
human  consumption. 

Sodium  bisulfite  is  the  chemical 
compound  most  veterinary  biologies 
manufacturers  use  to  neutralize  residual 
free  formaldehyde  in  their  products. 
After  neutralization  is  complete,  the 
level  of  free  formaldehyde  remaining  in 
the  neutralized  preparation  must  be 
determined.  Of  the  several  methods  that 
may  be  used  to  estimate  residual  free 
formaldehyde  content  in  formalin- 
inactivated  veterinary  biologies  that  are 
treated  with  sodium  bisulfite,  the  ferric 
chloride  titration  method  and  the  basic 
fuchsin  reagent  method  are  the  most- 
accurate.  The  basic  fuchsin  test  is 
currently  specified  in  §§  113.100  and 
113.200  of  the  regulations  under  the 
general  requirements  for  inactivated 
bacterial  products  and  the  general 
requirements  for  killed  virus  vaccines, 
respectively.  However,  it  may  not  be  the 
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best  method  for  all  products.  Studies 
show  that  the  basic  hichsin  test  may 
overestimate  the  amount  of  residual  free 
formaldehyde  in  formalin-inactivated 
vaccine  neutralized  with  sodium 
bisulfite,  based  on  the  calculated 
amoimt  of  sodium  bisulfite  needed  to 
neutralize  the  volume  of  formaldehyde 
added  to  the  product  during 
inactivation. 

Those  same  studies  showed  that  the 
ferric  chloride  method  estimated  the 
amount  of  residual  free  formaldehyde  in 
formalin-inactivated  vaccine  neutralized 
with  sodiiun  bisulfite  to  be  closer  to  the 
amount  that  would  be  determined  by 
calculation  based  on  the  volume  of 
formaldehyde  added  during 
inactivation.  Other  countries  that 
receive  these  products  as  exports  have 
required  vaccine  manufacturers  to  test 
for  residual  free  formaldehyde  content 
by  other  methods  in  addition  to  using 
the  basic  fuchsin  test.  Some 
manufacturers  may  be  using  two  or 
more  test  methods  in  order  to  satisfy  the 
regxilatory  requirements  of  other 
countries. 

Therefore,  in  an  attempt  to  harmonize 
requirements  for  determination  of 
residual  free  formaldehyde  in  veterinary 
biologies,  the  International  Cooperation 
on  Harmonization  of  Technical 
Requirements  for  the  Registration  of 
Veterinary  Medicinal  Products  (VICH)  is 
recommending  that  regulatory 
authorities  cooperating  in  the  VICH 
initiative  adopt  a  harmonized  procedure 
for  determination  of  residual  free 
formaldehyde  content  that  is  based  on 
the  ferric  chloride  method.  (VICH  is  a 
unique  project  that  brings  together 
regulatory  authorities  of  the  United 
States,  the  European  Union,  and  Japan 
and  representatives  from  the  animal 
health  industry  in  the  three  regions  to 
harmonize  technical  requirements  for 
veterinary  products  as  a  means  of 
reducing  the  differences  in  technical 
requirements  for  veterinary  drugs  and 
biologies  among  regulatory  eqjencies  in 
different  coimtries.)  The  ferric  chloride 
method  described  in  this  proposed  rule 
was  validated  by  a  collaborative  study 
involving  11  laboratories  in  the  United 
States,  Canada,  Japan,  and  the  European 

Union. 

APHIS  is.  proposing  to  implement  the 
recommendations  of  the  VICH  by 
amending  the  regulations  in  §§  113.100 
and  113.200  concerning  general 
requirements  for  inactivated  bacterial 
products  and  general  requirements  for 
killed  virus  vaccines.  We  are  proposing 
to  require  bulk  or  final  container 
samples  of  completed  inactivated 
bacterial  products  and  killed  virus 
vaccines  from  each  serial  to  be  tested  for 
residual  free  formaldehyde  content 


using  the  ferric  chloride  method  in 
place  of  the  basic  fuchsin  test  that  is 
currently  specified.  We  are  also 
proposing  that  the  maximiun  allowable 
residual  free  formaldehyde  content  of 
veterinary  biologies  be  measured  in 
grams  per  liter  (g/L)  instead  of  the 
currently  specified  equivalent  percent 
or  parts  per  million.  Under  the  present 
regulations,  inactivated  bacterial 
products  which  are  found  satisfactory 
using  the  viricidal  activity  test 
prescribed  in  §  113.35  are  not  required 
to  be  tested  pursuant  to  §  113.100.  This 
provision  would  remain  unchanged. 
Licensed  biologies  manufacturers 
currently  use  the  basic  fuchsin  method 
for  determining  residual  free 
formaldehyde  content  of  products  that 
they  produce.  However,  they  are 
allowed  to  use  alternative  methods 
when  they  are  more  suited  to  a 
particular  product  being  tested  or  to 
satisfy  the  regulatory  requirements 
prescribed  by  other  countries. 

The  ferric  chloride  method  for 
determination  of  residual  bee 
formaldehyde  content  proposed  in  this 
document  is  a  harmonized  method  that 
regulatory  authorities  in  the  United 
States,  the  Eiuopean  Union,  Japan,  and 
Canada  agree  is  the  most  accurate  of  the 
two  best  available  methods  for 
determining  residual  free  formaldehyde 
content  of  veterinary  biologies.  It  was 
selected  because  it  is  a  familiar, 
commonly  used  procedure  that  does  not 
require  special  equipment  or  reagents, 
should  yield  reproducible  results  in  all 
laboratories,  and  shoiild  eliminate  the 
need  for  veterinary  biologies 
manufacturers  to  perform  two  or  more 
tests  to  determine  if  their  products 
contain  excess  levels  of  free 
formaldehyde.  If  necessary,  however, 
veterinary  biologies  manufacturers 
would  be  allowed  an  exemption  under 
§  113.4  of  the  regulations  to  use  other 
test  methods  for  determining  residual 
fi^e  formaldehyde  content  of  their 
products  based  on  specific  requirements 
or  characteristics  of  the  test  material. 

Determination  of  Residual  Free 
Formaldehyde  Content  of  Biological 
Products 

We  are  proposing  to  amend  the 
regulations  to  specify  that  the 
requirements  in  §§113.100  and  113.200 
pertain  to  using  the  ferric  chloride 
method  to  determine  the  bee 
formaldehyde  content  of  veterinary 
biological  products.  A  footnote  in  each 
of  these  sections  woiUd  provide  an 
address  fr^m  which  the  procedure  for 
performing  the  ferric  chloride  test  could 
be  obtained.  The  basis  for  this  proposed 
amendment  is  the  collaborative  and 
comparative  study  performed  by  APHIS, 


other  VICH  members,  and  the  animal 
health  industry  to  validate  the  ferric 
chloride  method  and  earn  its 
recognition  as  a  VICH  recommended 
harmonized  procedure. 

Materials  and  Equipment 

The  proposed  change  to  the 
regulations  in  §§  113.100  and  113.200 
would  require  the  use  of  analytical 
grade  chemical  reagents  and  a 
spectrophometer  capable  of  measuring 
absorbanee  at  a  wavelength  of  628  nm. 
Other  commonly  used  and  readily 
available  laboratory  equipment  and  . 
supplies  also  would  be  required. 

Compliance 

Veterinary  biologies  manufacturers 
that  determine  residual  bee 
formaldehyde  content  in  desiccated 
biological  products  by  a  method  that  is 
not  the  ferric  chloride  method  that 
would  be  required  xmder  this  proposed 
rule  would  be  allowed  1  year  after  the 
effective  date  of  the  final  rule  to  come 
into  compliance  or  to  request  an 
exemption  under  §  113.4  of  the 
regulations. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and.  dierefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  are  proposing  to  amend  the  Virus- 
Senun-Toxin  Act  regulations  for 
determination  of  residual  bee 
formaldehyde  content  in  biological 
products  to  require  that  such  free 
formaldehyde  determinations  be  made 
using  the  ferric  chloride  method,  which 
determines  residual  free  formaldehyde 
content  by  measuring  the  quantity  of 
coloring  matter  in  solution  by  the 
quantity  of  light  absorbed  in  passing 
through  the  solution.  In  addition,  we  are 
proposing  that  the  maximum  allowable 
residual  free  formaldehyde  content  of 
veterinary  biologies  be  measured  in 
grams  per  liter  rather  than  the  currently 
specified  equivalent  percent  or  parts  per 
million.  The  effect  of  this  action  would 
be  to  provide  a  standardized  method 
which  has  been  shown  to  be  more 
accurate  than  the  presently  used  basic 
fuchsin  method  and  which  has  been 
standardized  and  adopted 
internationally. 

This  proposed  rule  would  affect  all 
licensed  manufacturers  of  veterinary 
biologies  that  test  inactivated  bacterial 
products  and  killed  virus  vaccines  for 
free  formaldehyde  content.Currently,    ' 
,    there  are  approximately  135  veterinary 


biologies  establishments,  including 
permittees.  According  to  the  standards 
of  the  Small  Business  Administration, 
most  veterinary  biologies  establishments 
would  be  classified  as  small  entities. 

This  proposed  rule  should  not  impose 
any  additional  testing  or  economic 
Imrden  on  these  manufacturers  because 
manufacturers  currently  test  their 
products  for  free  formaldehyde  content 
using  the  basic  fuchsin  and  other 
methods,  and  the  reagents  and 
equipment  necessary  to  perform  the 
ferric  chloride  test  for  free  formaldehyde 
content  that  would  be  required  imder 
this  proposed  rule  should  be 
comparable  in  cost. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

I  This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  refroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Virus-Serum-Toxin  Act 
does  not  provide  administrative 
procedures  which  must  be  exhausted 
prior  to  a  judicial  challenge  to  the 
provisions  of  this  rule. 

Paperwork  Reduction  Act  ^ 

LThis  proposed  rule  contains  no  new 
formation  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Sub|ects  in  9  CFR  Part  113 

I   Animal  biologies,  Exports,  Imports, 
Reporting  and  recordkeeping 

r^uirements. 
Accordingly,  we  propose  to  amend  9 
CFR  parts  113  as  follows: 

PARTUS— STANDARD 
REQUIREMENTS 

1.  The  authority  citation  for  part  113 
continues  to  read  as  follows: 

)    Authority:  21  U.S.C.  151-159;  7  CFR  2.22, 
2.80,  and  371.4. 


2.  In  §  113.100,  paragraph  (f)  is 
revised  to  read  as  follows: 

§  1 1 3.1 00    General  requirements  for 
inactivated  bacterial  products. 

***** 

(f)  If  formaldehyde  is  used  as  the 
inactivating  agent,  and  the  serial  has  not 
been  found  satisfactory  by  the  viricidal 
activity  test,  bulk  or  final  container 
samples  of  completed  product  bom 
each  serial  must  be  tested  for  residual 
free  formaldehyde  content  using  the 
ferric  chloride  test.^  Firms  currently 
using  tests  for  residual  free 
formaldehyde  content  other  than  the 
ferric  chloride  test  have  imtil  [Insert 
date  1  year  from  effective  date  of  the 
final  rule]  to  update  their  Outline  of 
Production  to  be  in  compliance  with 
this  requirement. 

(1)  The  residual  free  formaldehyde 
content  of  biological  products 
containing  clostridial  antigens  must  not 
exceed  1.85  grams  per  liter  (g/L). 

(2)  The  residual  free  formaldehyde 
content  of  bacterins,  bacterin-toxoids, 
and  toxoids,  other  than  those  containing 
clostridial  antigens,  must  not  exceed 
0.74  grams  per  liter  (g/L). 

3.  In  §  113.200,  paragraph  (f)  is 
revised  to  read  as  follows: 

§  1 1 3.200    General  requirements  for  Icilled 
virus  vaccines. 

*        *        *        *        *    ' 

(f)  Formaldehyde  content.  If 
formaldehyde  is  used  as  the  killing 
agent,  the  residual  fi^e  formaldehyde 
content  must  not  exceed  0.74  grams  per 
liter  (g/L)  as  determined  using  the  ferric 
chloride  test.^  Firms  currently  using 
tests  for  residual  free  formaldehyde 
content  other  than  the  ferric  chloride 
test  have  until  [Insert  date  1  year  from 
effective  dflte  of  the  final  rule]  to  update 
their  Outline  of  Production  to  be  in 
compliance  with  this  requirement. 

Done  in  Washington,  DC,  this  1st  day  of 
April  2002. 
Bobby  R.  Acord. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  02-8260  Filed  4-4-02;  8:45  am)' 

BILUNG  CODE  3410-34-U 


'     2  The  procedures  for  performing  the  ferric  •• 
chloride  test  for  residual  free  formaldehyde  may  be 
obtained  from  USDA,  APHIS.  Center  for  Veterinary 
Biologies-Laboratory,  100  Dayton  Road,  P.O.  Box 
844,  Ames,  lA  50010. 

3  The  procedures  for  performing  the  ferric 
chloride  test  for  residual  firee  formaldehyde  may  be 
obtained  from  USDA,  APHIS,  Center  for  Veterinary 
Biologies-Laboratory,  100  Dayton  Road,  P.O.  Box 
844,  Ames,  LA  50010. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Docket  No.  01-185;  ET  Docket  No.  95- 
18;  DA  02-^01]  , 

Flexibility  in  the  Delivery  of 
Communications  by  Mobile  Satellite 
Service  Providers  in  the  2  GHz  Band, 
the  L-Band,  and  ttie  1.6/2.4  GHz  Band 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  nde;  order  extending 

comment  period. 

SUMMARY:  This  document  extends  by 
seven  days  the  time  in  which  parties 
may  provide  additional  technical 
comment  on  issues  pertaining  to  issues 
the  Commission  considered  in  the 
Notice  of  Proposed  Rulemaking  in  IB 
Docket  No.  01-185  and  ET  Docket  No. 
95-18,  Flexibility  for  Delivery  of 
Communications  by  Mobile  Satellite 
Service  Providers  in  the  2  GHz  Band,  the 
L-Band,  and  the  1 .6/2.4  GHz  Band. 
DATES:  Comments  are  due  Marfih  22, 
2002.1 

FOR  FURTHER  INFORMATION  CONTACT:  Trey 
Hanbury,  Special  Counsel,  International 
Bureau,  (202)  418-0766. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
document  regarding  IB  Docket  No.  01- 
185  and  ET  Docket  No.  95-18,  released 
on  March  6,  2002.  The  complete  text  of 
this  document  is  available  for 
inspection  and  copying  during  normal 
business  bom's  in  the  FCC  Reference 
Information  Center.  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International,  Portals  II,  445 
1 2th  Street,  SW. ,  Room  CY-B402 ,  " 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com.  It  is  also 
available  on  the  Commission's  website 
at  http://wwvf.fcc.gov. 

Synopsis 

1.  On  August  17,  2001,  the 
Commission  released  the  Flexibility 
Notice  of  Proposed  Rulemaking,  66  FR 
47621  (Sept.  13,  2001)  on  proposals  to 
bring  flexibility  to  the  delivery  of 
communications  by  mobile  satellite 
service  (MSS)  providers.  One  alternative 
proposal  under  consideration  would 
open  portions  of  the  MSS  bands  for  any 
operator  to  provide  a  terrestrial  service 
that  could  either  be  offered  in 


'  Editorial  note:  This  document  was  received  at 
the  Office  of  the  Federal  Register  on  April  2,  2002. 
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conjunction  with  MSS  or  as  an 
alternative  mobile  service.  Additional 
technical  comment  on  this  alternative 
proposal  will  assist  the  Commission  in 
reaching  a  decision  in  this  proceeding. 

2.  This  dociunent  allows  an 
additional  seven  days  for  parties  to  file 
technical  comment  on  issues  pertaining 
to  the  alternative  proposal  for  MSS 
operations.  The  new  deadline  for 
additional  technical  comment  is  March 
22.  2002. 

Federal  Communications  Commission. 
James  Ball. 

Chief.  Policy-Division.  International  Bureau. 
(FR  Doc.  02-6252  Filed  4-4-02:  8:45  am] 
MUMG  COW  tni-oi-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Doctot  No.  2001-NM-149-AD] 

RIN2120^Uk64 

Airworthlneaa  Diractivaa;  McDonnell 
Douglaa  Modal  MD-90-30  Sariaa 
Airplanaa 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTKM:  Proposed  rule;  withdrawal. 


SUMMARY:  This  action  vrithdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MI>-90-30 
series  airplanes.  That  action  would  have 
required  an  inspection  of  the  aft  galley 
power  feeder  wire  assembly  for  riding, 
chafing,  and  damage  located  above  the 
main  cabin,  left  side,  overwing  ceiling 
panels;  and  follow-on  actions.  Since  the 
issuance  of  that  NPRM,  the  FAA  has 
reviewed  and  approved  a  McDonnell 
Douglas  service  bulletin  which 
describes  procedures  for  modification  of 
the  installation  of  the  aft  galley  power 
feeder  wire  assembly.  The  FAA  has 
issued  a  new  NPRM  which  combines 
the  proposed  requirements  to  inspect 
the  aft  galley  power  feeder  wire 
assembly  and  perform  follow-on  actions 
with  new  proposed  requirements  to 
modify  the  installation  of  the  galley 
power  feeder  wire  assembly. 
Accordingly,  the  previous  NPRM  is 
being  withdrawn. 

FOR  FURTHER  MFORMATION  CONTACT: 
George  Y.  Mabuni,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California 


90712-4137;  telephone  (562)  627-5341; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
add  a  new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-90-30  series 
airplanes,  was  published  in  the  Federal 
Register  as  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  August  31.  2001 
(66  FR  45948).  The  proposed  rule  would 
have  required  an  inspection  of  the  aft 
galley  power  feeder  wire  assembly  for 
riding,  chafing,  and  damage  located 
above  the  main  cabin,  left  side, 
overwing  ceiling  panels;  and  follow-on 
actions.  The  proposed  actions  were 
intended  to  prevent  damage  to  the 
electrical  wire  insulation  of  the  aft 
galley  power  feeder  wires,  electrical 
arcing,  and  potential  smoke  and/or  fire. 

Actions  That  Occiured  Since  the  NPRM 
Was  Issued 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD90-24A047,  Revision  01. 
dated  July  31.  2000,  which  describes 
procedures  for  modification  of  the 
installation  of  the  galley  power  feeder 
cable.  The  modification  involves 
installing  two  standoffs  on  frames  at 
stations  Y=924.000  and  Y=943.000  and 
rerouting  wire  assemblies  and  relocating 
the  wire  assembly  clamps  from  the 
ceiling  support  structure  to  the  new 
standoffs.  That  service  bulletin 
recommends  that  McDonnell  Douglas 
Alert  Service  Bulletin  MD90-24A046, 
Revision  02  (the  applicable  service 
information  specified  in  NPRM  Docket 
No.  2001-NM-149-AD).  be 
accomplished  prior  to  or  concurrently 
with  modification  of  the  installation  of 
the  power  feeder  cable. 

FAA's  Conclusions 

Upon  consideration,  the  FAA  has 
determined  that  it  makes  technical 
sense  to  combine  the  proposed  action  of 
NPRM  Docket  No.  2001-NM-149-AD 
with  a  new  NPRM.  Docket  No.  2000- 
NM-197-AD,  that  proposes 
accomplishment  of  the  previously 
described  modification.  Combining 
these  actions  would  also  provide  a 
convenience  for  the  operators  and 
would  not  adversely  affect  safety. 
Accordingly,  the  proposed  rule  is 
hereby  withdrawn. 

Withdrawal  of  this  NPRM  constitutes 
only  such  action,  and  does  not  preclude 
the  agency  from  issuing  another  action 
in  the  futiire.  nor  does  it  commit  the 
agency  to  any  course  of  action  in  the 
futiu«. 


Regulatory  Impact 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore  is  not  covered  under  Executive 
Order  12866.  the  Regulatory  Flexibility 
Act,  or  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979). 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  2001-NM-149-AD, 
published  in  the  Federal  Register  on 
August  31.  2001  (66  FR  45948).  is 
withdrawn. 

Issued  in  Renton,  Washington,  on  March 
28.  2002. 

Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-8282  Filed  4-4-02;  8:45  am] 

HLUNG  CODE  4S10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Docket  No.  M-NM-145-AD] 

RIN  2120-AA64 

Airworttilnaaa  Diractivaa;  McDonnell 
Douglaa  Modal  DC-8  Seriea  Airplanaa 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Proposed  rule;  withdrawal. 


SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD),  applicable  to  all 
McDonnell  Douglas  Model  DC-8  series 
airplanes.  That  action  would  have 
required  incorporation  of  horizontal 
stabilizer  position  information  into  the 
existing  tsJceoff  configuration  warning 
system.  Since  the  issuance  of  the  NPRM, 
the  Federal  Aviation  Administration 
(FAA)  has  received  new  data  that 
indicate  that  the  identified  unsafe 
condition  does  not  exist.  Accordingly, 
the  proposed  rule  is  withdrawn. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Y.  Mabuni,  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramoimt 
Boulevard.  Lakewood,  California 
90712-4137;  telephone  (562)  627-5341; 
fax  (562) 627-5210. 
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SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal- 
Aviation  Regulations  (14  CFR  part  39)  to 
add  a  new  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
Model  DC-8  series  airplanes,  was 
published  in  the  Federal  Register  as  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
on  November  30,  1988  (53  FR  48499). 
The  proposed  rule  would  have  required 
incorporation  of  horizontal  stabilizer 
position  information  into  the  existing 
takeoff  configuration  warning  system. 
That  action  was  prompted  by  an  FAA 
review  of  takeoff  configiuation  warning 
systems  of  large  turbofan/turbojet 
transport  airplanes.  The  review  revealed 
that  the  horizontal  stabilizer  position 
was  not  monitored  by  the  takeoff 
warning  system  on  Model  DC-8  series 
airplanes.  The  proposed  actions  were 
intended  to  prevent  an  airplane  from 
taking  off  in  the  wrong  takeoff 
configiuation. 

Since  Issuance  of  the  NPRM 

Since  the  NPRM  was  issued,  we  have 
engaged  in  additional  research  into  the 
identified  unsafe  condition  and 
potentially  related  accidents  and  foimd 
that  incorrect  loading  data — and  not 
unsafe  flight  crew  procedures — may 
have  resulted  in  a  miscalculated  center 
of  gravity  on  takeoff.  Incorrect  trim 
setting  was  cited  or  at  least  suspected  as 
a  factor  in  three  accidents.  There  are  a 
number  of  possible  explanations  for  an 
incorrect  trim  setting:  The  pilot  may 
have  misread  the  loading  data,  the 
company  flight  operations  department 
may  have  provided  incorrect  data,  or  the 
pilot  may  have  erred  in  calculating  and 
setting  the  trim.  To  be  effective,  an  out- 
of-trim  warning  system  requires 
accurate  takeoff  data  from  the  pilot; 
therefore,  it  is  not  clear  whether  input 
error  may  have  been  involved  or 
whether  any  of  the  accidents  would 
have  actually  been  prevented  by  an  out- 
of-trim  warning  system. 

We  find  that  established  crew 
procedures  are  sufficient  to  maintain  the 
necessary  level  of  safety. 
Notwithstanding  the  three  accidents 
discussed  above,  the  remaining  service 
experience  on  Model  DC-8  series 
airplanes  (and  most  other  airplanes  of 
that  vintage)  confirms  the  effectiveness 
and  adequacy  of  flight  crew  procedures 
in  ensuring  the  correct  takeoff  setting  of 
the  horizontal  stabilizer  when  the  flight 
crew  is  provided  correct  information.  In 
light  of  these  findings,  we  have 
determine  that  the  previously 
identified  unsafe  condition  does  not 
exist — ^provided  the  flight  crew  follows 
established  takeoff  procedures. 

Furthermore,  the  economic  impact  of 
the  proposed  AD  on  operators  would  be 


significant.  Five  commenters  to  the 
NPRM  indicated  that  accomplishment 
of  the  actions  of  the  proposed  AD  would 
impose  a  significant  economic  burden. 
The  cost  of  the  modification  kits  would 
be  high  because  the  manufacturer  must 
design,  test,  and  certify  the  system 
before  kits  can  be  made  available  to  the 
operators.  The  estimated  total  cost  to 
accomplish  the  proposed  actions  would 
be  $149,000  per  airplane  (adjusted  for 
inflation  from  the  date  of  the  proposed 
AD).  In  fact,  the  cost  of  implementing 
the  proposed  requirements  could  exceed 
the  value  of  the  entire  fleet.  In  light  of 
our  determination  that  an  unsafe 
condition  does  not  exist,  we  find  that 
the  large  economic  impact  to  mandate 
incorporation  of  the  proposed  system  on 
these  airplanes  is  impractical  and 
unjustified. 

FAA's  Conclusions 

Upon  further  consideration,  we  have 
determined  that  the  unsafe  condition 
identified  in  the  proposed  AD  does  not 
exist.  Accordingly,  the  proposed  rule  is 
hereby  withdrawn. 

Withdrawal  of  this  NPRM  constitutes 
only  such  action,  and  does  not  preclude 
the  agency  from  issuing  another  action 
in  the  future,  nor  does  it  commit  the 
agency  to  any  course  of  action  in  the 
future. 

Regulatory  Impact 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is  ' 
neither  a  proposed  nor  a  final  rule  and 
therefore  is  not  covered  imder  Executive 
Order  12866,  the  Regulatory  Flexibility 
Act,  or  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979). 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  88-NM-145-AD, 
published  in  the  Federal  Register  on 
November  30, 1988  (53  FR  48499),  is 
withdrawn. 

Issued  in  Renton,  Washington,  on  March 
28,  2002. 

Kalene  C.  Yanamura, 
ActingManager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-6281  Filed  4-4-02;  8:45  am] 
BIUJNG  CODE  491«M3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Docket  No.  2001-NM-313-AD] 

RIN  2120-AA64 

Airworthlneaa  Diractivaa;  Domlar 
Model  32&-100  and  328-300  Seriea 
Airplanaa 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  and 
328-300  series  airplanes.  This  proposal 
would  require  replacement  of  the  bolts 
with  new  bolts  with  wirelocking  on  the 
Support  One  of  the  rudder  spring  tab. 
This  action  is  necessary  to  ensure 
replacement  of  improper  bolts  installed 
on  the  rudder  spring  tab  that  could  back 
out  over  time,  which  could  result  in 
reduced  structural  integrity  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  imsafe  condition. 
DATES:  Comments  must  be  received  by 
May  6,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
313-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98D55-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment®faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-313-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conmients  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103,  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the  , 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATKW  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 


1?-J _1     D. 


i«*«-/\rn1      RT      KT<->      RR  /VriAa\r      Anril     <;      9009  /  Prrtnncorl    Riiloc 
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International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1503; 
fax  (425)  227-1149. 
SUPPt£MENTARY  information: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiiments  as 
they  may  desire.  Ck)mmunications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this-  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  20O1-NM-313-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-313-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 


Domier  Model  328-100  and  328-300 
series  airplanes.  The  LBA  advises  that 
incorrect  bolt  inserts  were  installed  on 
the  rudder  spring  tab  during  production. 
The  self-locking  inserts  for  the  bracket 
attachment  bolts  on  the  rudder  spring 
tab  were  too  long,  and  consequently,  did 
not  fully  engage  the  bolts.  Over  time,  the 
incomplete  engagement  of  the  self- 
locking  features  of  the  bolt  inserts  could 
cause  die  spring  tab  attachment  bolts  to 
back  out.  This  condition,  if  not 
corrected,  could  result  in  reduced 
structural  integrity  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Service  Bulletins 
SB-328-55-351  (for  Model  328-100 
series  airplanes);  and  SB-328I-55-058, 
Revision  1  (for  Model  328-300  series 
airplanes):  bodi  dated  April  10,  2001. 
These  service  bulletins  describe 
procedures  for  replacement  of  the  bolts 
with  new  bolts  with  wirelocking  on  the 
Support  One  of  the  rudder  spring  tab 
(including  torquing  the  bolts  to  the 
proper  setting).  Accomplishment  of  the 
actions  specified  in  the  service  bulletins 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  LBA 
classified  these  service  bulletins  as 
mandatory  and  issued  German 
airworthiness  directives  2001-260  and 
2001-261,  both  dated  September  6, 
2001,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Germany. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LBA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  designs  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 


Cost  Impact 

The  FAA  estimates  that  53  Model 
328-100  series  airplanes  and  20  Model 
328-300  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $4,380,  or 
$60  per  airplane. 

The  cost  impact  figiire  discussed 
aboye  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figxires  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  acUninistrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship  •  . 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
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Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 


1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

DDraier  Luftfahrt  GMBH:  Docket  2001-NM- 
I     313-AD. 

'Applicability:  Model  328-100  series 
airplanes  having  serial  numbers  3005 
through  3119  inclusive,  and  Model  328-300 
series  airplanes  having  serial  numbers  3105 
through  3167  inclusive,  excluding  serial 
number  3164;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  replacement  of  improper  bolts 
installed  on  the  rudder  spring  tab  that  could 
back  out  over  time,  which  could  result  in 
reduced  structural  integrity  of  the  airplane, 
accomplish  the  following: 

Bolt  Replacement 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  replace  the  bolts  with  new  bolts 
with  wirelocking  on  the  Support  One  of  the 
rudder  spring  tab  (including  torquing  the 
bolts  to  the  proper  setting),  per  the 
Accomplishment  Instructions  of  Domier 
Service  Bulletin  SB-328-55-351  (for  Model 
328-100  series  airplanes);  or  SB-328)-55- 
058,  Revision  1  (for  Model  328-300  series 
airplanes);  both  dated  April  10.  2001;  as 
applicable. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  perinits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directives  2001-260 
and  2001-261,  both  dated  September  6,  2001. 

Issued  in  Renton,  Washington,  on  March  ■ 
28,  2002. 

Kalene  C.  Yanamura. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-8285  Filed  4-4-02;  8:45  am] 
BILL^IG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-290-AD] 
RiN  2120-AA64 

Airworthiness  Directives;  Foidcer 
Model  F.28  Mark  0070  and  0100  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Fokker  Model  F.2B  Mark  0070  and  0100 
series  airplanes.  This  proposal  would 
require  measurement  of  the  over-center 
force  of  the  thrust  reverser  operating 
levers;  a  functional  test  to  verify  proper 
energizing  of  the  secondary  lock 
solenoid  of  the  thrust  reversers;  and 
corrective  actions,  if  necessary.  This 
action  is  necessary  to  detect  and  correct 
an  insufficient  over-center  force  in  the 
corresponding  thrust  reverser  operating 
lever,  and  incorrect  setting  of  the  thrust 
reverser  selector  switch  {S9),  which 
could  result  in  uncommanded 
deplojrment  of  the  thrust  reversers 
during  flight  and  consequent  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
May  6.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 


Attention:  Rules  Docket  No.  2001-NM- 
290-Ap.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  ayhis 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcominent@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-290-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCD  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Services  B.V..  P.O.  Box  231. 
2150  AE  Nieuw-Veimep.  the 
Netherlands.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 

requested. 

•  Include  justificatiDn  (e.g.,  reasons  or 

data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overedl  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
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interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposaljvill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-290-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-290-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority — The 
Netherlands  (CAA-NL),  which  is  the 
airworthiness  authority  for  the 
Netherlands,  notified  the  FAA  that  an 
imsafe  condition  may  exist  on  all 
Fokker  Model  F.28  Mark  0070  and  0100 
series  airplanes.  The  CAA-NL  advises 
that  an  in-flight  thrust  reverser 
deployment  occurred  at  the  top  of 
descent.  The  flight  crew  encountered 
some  buffeting,  but  no  controllability 
problems.  Forty-five  seconds  later,  at  a 
lower  airspeed,  the  hydraulic  pressure 
on  the  stow  port  of  the  thrust  reverser 
actuator  overpowered  the  aerodynamic 
forces  on  the  deployed  thrust  reverser 
doors  and  closed  them.  Subsequent 
investigation  revealed  that  the  thrust 
reverser  selector  switch  (S9),  located  in 
the  left-hand  thrust  lever  switchbox, 
was  very  critically  adjusted. 
Additionally,  the  incident  airplane  had 
insufficient  over-center  force  on  the  left- 
hand  thrust  reverser  operating  lever, 
and  the  corresponding  "ground/flight" 
switch  had  remained  unnoticed  by  the 
flightcrew  in  the  "ground"  position. 
Consequently,  the  addition  of  firm 
manual  retardation  of  the  thrust  levers 
to  IDLE  resulted  in  a  temporary, 
unintentional  operation  of  the  thrust 
reverser  selector  switch  (S9). 

Incorrect  setting  of  the  thrust  reverser 
selector  switch  (S9)  and  an  insufficient 
over-center  force  in  the  corresponding 
thrust  reverser  operating  lever,  if  not 
corrected,  could  result  in 
uncommanded  deployment  of  one  or 
both  thrust  reversers  during  flight  and 
consequent  reduced  controllability  of 
the  airplane. 


Explanation  of  Relevant  Service 
Information 

Fokker  Services  B.V.  has  issued 
Service  Bulletin  SBFl  00-76-01 5,  dated 
January  15,  2001,  including  Manual 
Change  Notification  MCNM  FlOO-060, 
dated  January  1,  2001,  which  describes 
procedures  for  measurement  of  the  over- 
center  force  of  the  left-  and  right-hand 
thrust  reverser  operating  levers,  and 
corrective  actions,  if  necessary.  The 
corrective  actions  include  measuring 
and  readjusting  the  minimum  stop  of 
the  reverse-thrust  lever  and  over-center 
force  of  the  thrust  reverser.  The  service 
bulletin  also  describes  procedures  for  a 
functional  test  to  verify  proper 
energizing  of  the  secondary  lock 
solenoid  of  the  left-  and  right-hand 
thrust  reversers.  and  corrective  actions, 
if  necessary.  The  corrective  actions 
include  a  rigging  test  of  the  thrust 
reverser  switchbox,  another  functional 
test  to  verify  proper  energizing  of  the 
secondary  lock  solenoid,  and 
replacement  of  the  thrust  reverser 
switchbox  with  a  new  or  serviceable 
switchbox.  if  necessary.  The  CAA-NL 
classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  2001-040,  dated 
March  30,  2001,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA-NL 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  the  CAA-NL, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bxilletin  described 
previously,  except  as  discussed  below. 

Difierence  Between  Proposed  Rule  and 
Service  Bulletin 

In  lieu  of  performing  corrective 
actions,  the  service  bulletin  allows  a 


readjustment  of  the  over-center  force  of 
the  thrust  reverser  operating  lever  to  be 
scheduled  for  the  next  scheduled  hangar 
check  or  within  1,000  flight  hours, 
whichever  comes  first.  The  FAA  has 
determined  that  such  rescheduling 
would  not  address  the  identified  unsafe 
condition  in  a  timely  manner.  In 
developing  an  appropriate  compliance 
time  for  this  AD,  the  FAA  considered 
not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the  proposed 
corrective  actions.  In  light  of  all  of  these 
factors,  the  FAA  finds  that  the  proposed 
corrective  actions  should  be 
accomplished  before  further  flight. 

Interim  Actioil 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  nUemaking. 

Cost  Impact 

The  FAA  estimates  that  139  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hoiir.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$16,680,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tibat  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
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under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Services  B.V.:  Docket  2001-NM-290- 
AD. 

Applicability:  All  Model  F.28  Mark  0070 
and  0100  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  incorrect  an 
insufficient  over-center  force  in  the 
corresponding  thrust  reverser  operating  lever 
and  incorrect  setting  of  the  thrust  reverser 
selector  switch  (S9),  which  could  result  in 
uncommanded  deployment  of  the  thrust 
reversers  during  flight  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 


Over-Center  Force  Measurement  and 
Readjustment 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  measure  the  over-center  force  of 
the  left-  and  right-hand  thrust  reverser 
operating  levers,  per  paragraph  2.A.  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-76-015,  dated 
January  15,  2001.  including  Manual  Change 
Notification  MCNM  FlOO-060.  dated  January 
1.2001. 

(1)  If  the  over-center  force  is  equal  to  or 
higher  than  4.5  pounds,  but  not  higher  than 
5.5  pounds,  no  further  action  is  required  by 
this  paragraph. 

(2)  If  the  over-center  force  is  less  than  4.5 
pounds  or  higher  than  5.5  pounds,  before 
further  flight,  readjust  the  over-center  force 
and  accomplish  the  corrective  actions 
(including  measuring  and  readjusting  the 
minimum  stop  of  the  reverse-thrust  lever  and 
over-center  force  of  the  thrust  reverser).  per 
the  service  bulletin. 

Functional  Test  and  Corrective  Actions 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  functional  test  to  verify 
proper  energizing  of  the  secondary  lock 
solenoid  of  the  left-  and  right-hand  thrust 
reversers.  per  paragraph  2.B.  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-76-015.  dated 
January  15.  2001.  including  Manual  Change 
Notification  MCNM  FlOO-060.  dated  January 
1.2001. 

(1)  If  the  secondary  lock  solenoid  does 
NOT  (momentarily  or  continuously)  energize 
with  movement  of  the  thrust  reverser 
operating  lever  as  described  in  paragraph 
2.B.(9)  of  the  service  bulletin,  no  further 
action  is  required  by  this  paragraph. 

^2)  If  the  secondary  lock  solenoid 
(momentarily  or  coiitinuously)  energizes 
with  movement  of  the  thrust  reverser 
operating  lever  as  described  in  paragraph 
2.B.(9]  of  the  service  bulletin,  before  further 
flight,  perform  a  rigging  test  of  the  thrust 
reverser  switchbox  and  repeat  the  functional 
test  to  verify  proper  energizing  of  the 
secondary  lock  solenoid  one  more  time,  per 
paragraph  2.B.(9)  of  the  service  bulletin. 

(i)  If  the  solenoid  does  NOT  (momentarily 
or  continuously)  energize  with  movement  of 
the  thrust  reverser  operating  lever  as 
described  in  paragraph  2.B.(9)  of  the  service 
bulletin,  no  further  action  is  required  by  this 
paragraph. 

(ii)  If  the  secondary  lock  solenoid  still 
(momentarily  or  continuously)  energizes 
with  movement  of  the  thrust  reverser 
operating  lever  as  described  in  paragraph 
2.B.(9)  of  the  service  bulletin,  before  further 
flight,  replace  the  thrust  reverser  switchbox 
with  a  new  or  serviceable  switchbox,  per  the 
service  bulletin. 

Ahemative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  conmients  and  then  send  it  to  the 
Manager,  International  Branch.  ANM-116. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  2001-040, 
dated  March  30,  2001. 

Issued  in  Renton,  Washington,  on  March 
28.  2002. 

Kalene  C.  Yanamura, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-8284  Filed  4-4-02;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-197-AD] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NfPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MI>- 
90-30  airplanes.  This  proposal  would 
require  an  inspection  of  the  galley 
power  feeder  cable  above  the  main 
cabin  ceiling  supports  for  damage 
caused  by  chafing.  The  proposal  would 
also  require  repairing  any  damage  on 
the  outer  cable  jacket  or  primary 
insulation,  installing  a  splice  on  the 
power  feeder  cable  to  remove  damage, 
installing  sleeving  along  a  portion  of  the 
cable,  installing  standoffs  for  the  cable, 
re-routing  the  galley  power  feeder  cable, 
and  testing  the  galley  equipment,  as 
applicable.  This  action  is  necessary  to 
prevent  futiure  damage  to  the  galley 
power  feeder  cable  as  well  as  to  detect 
and  correct  existing  damage  to  the 
galley  power  feeder  cable,  which  could 
result  in  electrical  arcing,  possibly 
leading  to  damage  to  adjacent  structures 
and  to  fire  in  the  airplane.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 
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DATES:  Comments  must  be  received  by 
May  20,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
197-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
'submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anin-nprmcomment@faa.gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2000-NM- 
197-AD"  in  the  subject  line  and  need 
not  be  submitted  in  triplicate. 
Comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach.  California 
90846.  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  {D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  MFORMATKW  CONTACT: 
George  Y.  Mabuni,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramoimt 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5341; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commxmications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rxile.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
fcHinat: 

•  Organize  conunents  issue-by-issue. 
For  example,  discuss  a  request  to 


change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issued. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  re{>ort 
simmiarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-197-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  cominenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
200O-NM-197-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  the  aft  galley  power 
feeder  wires  are  chafing  on  the  main 
cabin  ceiling  supports  located  in  the 
overwing  area.  This  condition,  if  not 
corrected,  could  result  in  damage  to  the 
galley  power  feeder  cable,  which  could 
result  in  electrical  arcing,  possibly 
leading  to  damage  to  adjacent  structures 
and  to  fire  in  the  airplane. 

Related  Proposed  Rulemakiiig 

On  August  24.  2001.  the  FAA  issued 
a  Notice  of  Proposed  Rulemaking 
(NPRM).  Docket  Number  2001-NM- 
149-AD  (66  FR  45948.  August  31.  2001), 
which  proposed  to  require  an  inspection 
of  the  ah  galley  power  feeder  cables  for 
riding,  chafing,  and  damage,  and  follow- 
on  actions.  The  follow-on  actions 
include  repair  of  any  damage  on  the 
outer  cable  jacket  or  primary  insiUation. 
installation  of  a  splice  on  the  power 
feeder  cables  to  remove  damage, 
installation  of  sleeving  over  the  affected 
area,  and  a  functional  test  of  the  galley 
equipment,  as  applicable.  The  actions 
are  proposed  to  be  taken  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD90-24A046.  Revision  02. 


dated  March  26.  2001.  No  comments 
regarding  the  proposed  AD  were 
received. 

Since  the  Issuance  of  that  NPRM 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD90-24A047,  Revision  01, 
dated  July  31,  2000.  which  describes 
procedures  for  modification  of  the 
installation  of  the  galley  power  feeder 
cable.  That  service  bulletin  recommends 
that  Alert  Service  Bulletin  MD90- 
24A046.  Revision  02  (the  applicable 
service  information  specified  in  NPRM 
Docket  No.  2001-NM-149-AD).  be 
accomplished  prior  to  or  concurrent 
with  modification  of  the  installation  of 
the  power  feeder  cable. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
two  service  bulletins  pertaining  to 
chafing  of  the  galley  power  feeder  cable 
against  the  main  cabin  ceiling  supports 
located  in  the  overwing  area  on  the  left 
side.  One,  McDonnell  Douglas  Alert 
Service  Bulletin  MD90-24A046. 
Revision  02.  dated  March  26.  2001.  was 
specified  in  NPRM  Docket  Number 
2000-NM-149-AD  as  the  relevant 
service  information.  That  alert  service 
bulletin  describes  procedures  for  a  one- 
time general  visual  inspection  of  the 
power  feeder  cable  for  damage  caused 
by  chafing.  That  alert  service  bulletin 
also  describes  procedures  for  follow-on 
actions,  including  repair  of  any  damage 
on  the  outer  cable  jacket  or  primary 
insulation,  installation  of  a  splice  on  the 
power  feeder  cable  to  remove  damage, 
installation  of  sleeving  along  a  portion 
of  the  cable,  and  a  functional  test  of  the 
galley  equipment,  as  applicable. 

The  second  service  bulletin — 
McDonnell  Douglas  Alert  Service 
Bulletin  MD90-24A047,  Revision  01, 
dated  July  31,  2000 — describes 
procedures  for  installing  standoffs  for 
the  power  feeder  cable  and  re-routing  of 
the  power  feeder  cable  to  provide 
additional  clearance  between  the  cable 
and  the  main  ceiling  supports. 
Accomplishment  of  the  actions 
specified  in  these  alert  service  bvdletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

The  FAA  has  determined  that,  rather 
than  proposing  to  require  inspection, 
follow-on  actions,  and  repair,  if 
necessary,  and  modification  of  the 
galley  power  feeder  cable  in  two 
separate  ADs.  it  is  technically 
reasonable  to  combine  the  requirements 
into  a  single  AD.  Combining  these 
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actions  would  also  provide  a 
convenience  for  the  operators  and 
would  not  adversely  affect  safety. 
Therefore,  this  NPRM  proposes  the 
accomplishment  of  the  actions  specified 
in  both  McDonnell  Douglas  Alert 
Service  Bulletin  MD90-24A046. 
Revision  02.  dated  March  26,  2001.  and 
Alert  Service  Bulletin  MD90-24A047. 
Revision  01,  dated  July  31.  2000.  The 
FAA  is  considering  action  to  withdraw 
NPRM  Docket  Number  2001-NM-149- 

AD. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  alert  service  bidletins 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  17  airplanes 
of  U.S.  registry  would  be  affected  by  the 
proposed  requirement  to  accomplish 
NfcDonnell  Douglas  Alert  Service 
Bulletin  MD90-24A046.  Revision  02, 
dated  March  26,  2001.  We  estimate  that 
22  airplanes  of  U.S.  registry  would  be 
affected  by  the  proposed  requirement  to 
accomplish  McDonnell  Douglas  Alert 
Service  Bulletin  MD90-24A047, 
Revision  01,  dated  July  31,  2000. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $1,020.  or  $60  per 
airplane. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  installation  of  sleeving  along  a 
portion  of  the  cable,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  installation  of  sleeving  on  U.S. 
operators  is  estimated  to  be  $2,040,  or 
$120  per  airplane. 

It  would  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
proposed  modification  of  the 
installation  of  the  galley  power  feeder 
cables  and  re-routing  of  the  cables,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  modification  and  re- 
routing of  the  cable  on  U.S.  operators  is 
estimated  to  be  $6,600,  or  $300  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 


rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tibat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-^4M-149- 

AD. 
Applicability:  Model  MD-90-30  airplanes, 
as  listed  in  McDonnell  Douglas  Alert  Service 
Bulletins  MD90-24A046,  Revision  02,  dated 
March  26,  2001,  and  MD90-24A047, 
Revision  01,  dated  July  31,  2000;  certificated 
in  any  category. 


Note  1:  This  AD  applies  toeach  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered.^or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  future  damage  to  the  galley 
power  feeder  cable  as  well  as  to  detect  and 
correct  existing  damage  to  the  galley  power  ' 
feeder  cable,  which  could  result  in  electrical 
arcing,  possibly  leading  to  damage  to 
adjacent  structures  and  to  fire  in  the  airplane, 
accomplish  the  following: 

Inspection  and  Follow-On  Actions 

(a)  For  McDonnell  Douglas  Model  MD-90- 
30  airplanes  as  identified  in  McDonnell 
Douglas  Alert  Service  Bulletin  MD90- 
24A046.  Revision  02,  dated  March  26.  2001: 
Within  90  days'after  the  effective  date  of  this 
AD,  do  a  one-time  general  visual  inspection 
of  the  galley  power  feeder  cable  located 
above  the  main  cabin  ceiling  supports  in  the 
overwing  area  on  the  left  side  for  damage 
caused  by  chafing — particularly  near  the 
ends  of  the  ceiling  supports — in  accordance 
with  the  Accomplishment  Instructions  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MD90-24A046,  Revision  02,  dated  March  26, 
2001. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Condition  1:  Damage  to  Outer  Cable  Jacket 
or  Primary  Insulation 

(1)  If  any  damage  to  the  outer  cable  jacket 
or  the  primary  insulation  is  found,  prior  to 
further  flight,  repair  the  scuffed  jacket  or 
insulation  and  modify  the  galley  power 
feeder  cable  installation  by  installing 
sleeving  over  the  wire  assembly  per  the  alert 
service  bulletin. 

Condition  2:  Damage  to  Power  Feeder  Cable 
Conductor 

(2)  If  any  damage  to  the  power  feeder  cable 
conductor  is  found,  prior  to  further  flight, 
repair  the  damaged  cable  by  installing  a 
splice  at  the  damaged  location,  modify  the 
galley  power  feeder  cable  installation  by 
installing  sleeving  over  the  cable  assembly, 
and  do  a  functional  test  of  the  galley 
equipment  per  the  alert  service  bulletin.  - 
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Condition  3:  No  Damage 

(3)  If  no  damage  is  found,  prior  to  further 
flight,  modify  the  galley  power  feeder  cable 
installation  by  installing  sleeving  over  the 
cable  assembly  per  the  alert  service  bulletin. 

Note  3:  Accomplishment  of  the  applicable 
actions  prior  to  the  effective  date  of  this  AD 
per  McIDonnell  Douglas  Alert  Service 
Bulletin  MD9O-24A046.  dated  July  31. 1997; 
or  Revision  01.  dated  February  16. 1998:  is 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (a)  of  this  AD. 

Modification  of  Installation  and  Re-routing 
of  Power  Feeder  Cable 

(b)  For  McDonnell  Douglas  Model  MD-90- 
30  airplanes,  as  identified  in  McDonnell 
Douglas  Alert  Service  Bulletin  MD90- 
24A047.  Revision  01.  dated  July  31.  2000: 
Within  one  year  after  the  effective  date  of  this 
AD.  modify  the  installation  of  the  galley 
power  feeder  cables  by  installing  standoffs 
and  re-route  the  galley  power  feeder  cable,  as 
shown  in  Figure  1  of  McDonnell  Douglas 
Alert  Service  Bulletin  MD90-24A047, 
Revision  01.  dated  luly  31.  2000,  in 
accordance  with  the  service  bulletin. 

Note  4:  Accomplishment  of  the  applicable 
actions  prior  to  the  effective  date  of  this  AD 
per  McDonnell  Douglas  Alert  Service 
Bulletin  MD9O-24-047,  dated  September  15, 
1997,  is  acceptable  for  compliance  with  the 
requirements  of  paragraph  (b)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager. 
Los  Angeles  Aircraft  Certification  Office 
(ACO),  FAA.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  2i.l97  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  March 
28,  2002. 

Kalene  C.  Yanamura. 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  02-8283  Filed  4-4-02;  8:45  am) 
MUJNQ  COW  4910-13-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  872 
[Docket  No.  02N-^X)10] 

Dental  Davlcaa;  Classification  for 
intraoral  DavlcM  for  Snoring  and/or 
Obstnictlva  Slaap  Apnea 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Proposed  rule. 

summary:  Tlie  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
classify  the  intraoral  devices  for  snoring 
and/or  obstructive  sleep  apnea,  used  to 
control  or  treat  simple  snoring  and/or 
obstructive  sleep  apnea.  Under  the 
proposal,  the  intraoral  devices  for 
snoring  and/or  obstructive  sleep  apnea 
would  be  classified  into  class  11  (special 
controls).  The  agency  is  publishing  in 
this  docuBQent  the  recommendations  of 
the  Dental  Devices  Panel  (the  Panel) 
regarding  the  classification  of  these 
devices.  After  considering  public 
comments  on  the  proposed 
classification.  FDA  will  pubUsh  a  final 
regulation  classifying  these  devices. 
This  action  is  being  taken  to  establish 
sufficient  regulatory  controls  that  will 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  these  devices. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  notice  of 
availability  of  a  draft  guidance 
document  that  would  serve  as  the 
special  control  if  this  proposal  becomes 
final. 

DATES:  Submit  written  or  electronic 
comments  by  July  5,  2002.  See  section 
VII  of  this  document  for  the  proposed 
effective  date  of  a  final  rule  based  on 
this  document. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Rvmner,  Center  for  Devices  and 
Radiological  Health  (HFZ-480),  Food 
and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-827-5283. 
SUPPI.EMENTARY  INFORMATION: 

I.  Background 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.),  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 


amendments)  (Public  Law  94-295),  the 
Safe  Medical  Devices  Act  of  1990  (the 
SMDA)  (Public  Law  101-629),  and  the 
Food  and  Drug  Administration 
ModemizaUon  Act  of  1997  (FDAMA) 
(Public  Law  105-115),  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  1  (general  controls), 
class  n  (special  controls),  and  class  in 
(premarket  approval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28, 1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28, 1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  III  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
ni  and  require  premarket  approval, 
unless  and  until:  (1)  The  device  is 
reclassified  into  class  I  or  II;  (2)  FDA 
issues  an  order  classifying  the  device 
into  class  I  or  II  in  accordance  with  new 
section  513(f)(2)  of  the  act,  as  amended 
by  FDAMA;  or  (3)  FDA  issues  an  order 
finding  the  device  to  be  substantially 
equivalent,  under  section  513(i)  of  the 
act,  to  a  predicate  device  that  does  not 
require  premarket  approval.  The  agency  . 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  premarket 
notification  procedures  in  section  510(k) 
of  the  act  (21  U.S.C.  360(k))  and  21  CFR 
part  807  of  the  regulations. 

A  preamendments  device  that  has 
been  classified  into  class  ID  may  be        -- 
marketed,  by  means  of  premarket 
notification  procedures,  without 
submission  of  a  premarket  approval 
application  (PMA)  imtil  FDA  issues  a 
final  regulation  under  section  515(b)  of 
the  act  (21  U.S.C.  360e(b))  requiring 
premarket  approval. 

Consistent  with  the  act  and  the 
regulations,  FDA  consulted  with  the 
Paoel,  an  FDA  advisory  committee, 
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regarding  the  classification  of  the 
devices. 

Snoring  devices  were  marketed  prior 
to  the  enactment  of  the  1976 
amendments.  Intraoral  devices  to  treat 
snoring  are  removable  medical  devices 
that  are  fitted  in  the  patient's  mouth  to 
reduce  or  eliminate  snoring.  In  some 
cases,  the  devices  may  also  be  used  to 
treat  obstructive  sleep  apnea.  Intraoral 
devices  to  treat  snoring  and  obstructive 
sleep  apnea  include  three  basic  designs: 
Mandibular  repositioners,  tongue 
retaining  devices,  and  palatal  lifting 
devices.  The  treatment  is  viewed  as  a 
noninvasive  and  reversible  treatment 
option.  All  of  these  devices  provide  the 
same  therapeutic  goal  of  increasing  the 
pharyngeal  space  to  improve  the 
patient's  ability  to  exchange  air.  The 
increase  in  airway  space  decreases  the 
air  turbulence,  which  is  a  causative 
factor  in  snoring.  In  addition  to  the 
removable  devices,  there  are 
implantable  screw  devices  that  may  be 
used  with  a  suturing  technique  as  part 
of  a  surgical  procedure  to  lift  the 
intraoral  musculatiire  and  provide 
improved  oropharyngeal  patency 
(airway  space).  Implanted  screw  devices 
are  not  included  in  this  classification. 
Extraoral  devices,  such  as  nasal  dilators, 
are  classified  separately  as  ear,  nose, 
and  throat  devices  and  are  not  included 
in  this  classification. 

Recently,  an  increase  in  interest  from 
the  dental  community  to  provide 
treatment  for  patients  who  snore  or  who 
have  obstructive  sleep  apnea  has 
resulted  in  an  influx  of  premarket 
notification  submissions  for  these 
devices  to  the  agency.  The  majority  of 
these  new  devices  are  designed  as 
mandibular  repositioners.  The  sponsors 
of  these  devices  primarily  seek  claims 
for  the  reduction  of  simple  snoring, 
although  some  seek  claims  for  treatment 
of  sleep  apnea.  Review  of  these  devices 
includes  an  analysis  of  the  devices' 
specific  intended  use{s)  and  safety 
considerations  relating  to  the  design  and 
manufacturing  materials. 

n.  Recommendations  of  the  Panel 

During  a  public  meeting  which  was 
held  on  November  5, 1997,  the  Panel 
made  the  following  recommendations 
regarding  the  classification  of  intraoral 
devices  for  snoring  and/or  obstructive 
sleep  apnea. 

A.  Identification 

The  Panel  recommended  that 
intraoral  devices  for  snoring  and/or 
obstructive  sleep  apnea  be  identified  as 
devices  that  are  worn  over  the  natural 
teeth  (not  dentures)  to  improve 
oropharyngeal  patency  (airway  space). 
The  devices  are  intended  to  reposition 


and  support  the  mandible  in  a  more 
forward  position,  lift  the  soft  palate,  or 
retain  and  support  the  tongue  and  its 
associated  musculatiue  to  increase 
airway  space.  With  an  increase  in 
airway  space,  there  is  less  air 
turbulence,  resulting  in  a  decrease  in 
snoring.  In  patients  who  also  suffer  from 
obstructive  sleep  apnea,  the  resulting 
.  increase  in  airway  space  fimctions  to 
diminish  apneic  episodes. 

B.  Recommended  Classification  of  the 
Panel 

The  Panel  tmanimously 
recommended  that  the  intraoral  devices 
for  snoring  and  the  intraoral  devices  for 
snoring  and  obstructive  sleep  apnea  be 
classified  into  class  11.  The  Panel 
believed  that  class  II  with  a  guidance 
document  as  the  special  control  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  devices. 
The  Panel  believed  that  the  guidance 
document  should  address  labeling  and 
advised  that  the  labeling  include  the 
following: 

1.  Precautions 

•  Use  of  the  device  may  cause  tooth 
movement  or  changes  in  dental 
occlusion. 

•  Use  of  the  device  may  cause 
gingival  or  dental  soreness. 

•  Use  of  the  device  may  cause  pain  or 
soreness  to  the  temporomadibular  joint 
(TMJ). 

•  Use  of  the  device  may  cause 
obstructed  oral  breathing. 

•  Use  of  the  device  may  cause 
excessive  salivation. 

2.  Contraindications 

•  The  device  should  not  be  used  in 
patients  who  have  loose  teeth  or 
advanced  periodontal  disease. 

•  The  device  is  contraindicated  for 
patients  who  have  congested  nasal 
passages. 

•  "The  device  should  not  be  used  in 
patients  who  are  still  growing. 

•  The  device  is  not  indicated  for 
patients  who  have  central  sleep  apnea. 

C.  Summary  of  Reasons  for 
Recommendation 

After  reviewing  the  information 
provided  by  FDA  and  considering  the 
open  discussion^  during  the  Panel 
meeting  and  the  Panel  members' 
personal  knowledge  of  and  clinical 
experience  with  the  devices,  the  Panel 
gave  the  following  reasons  in  support  of 
its  recommendation  to  classify  the 
generic  type  of  intraoral  devices  for 
snoring  and  intraoral  devices  for  snoring 
and  obstructive  sleep  apnea  used  to 
improve  oropharyngeal  patency  into 
class  II: 


1.  The  Panel  believes  that  intraoral 
devices  for  snoring  and  intraoral  devices 
for  snoring  and  obstructive  sleep  apnea 
should  be  classified  into  class  II  because 
special  controls,  ia  addition  to  general 
controls,  would  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  devices,  and  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance. 

2.  The  Panel  believes  that  the  benefits 
to  health  from  use  of  the  devices 
outweigh  any  of  the  known  risks. 

3.  The  Panel  agrees  with  FDA  that 
sufficient  data  already  exists  to  support 
safe  and  effective  use  of  these  devices 
for  patients  who  wish  to  treat  or  control 
simple  snoring  due  to  partial 
obstruction  of  the  airway. 

D.  Summary  of  Data  Upon  Which  the 
Recommendation  is  Based 

Snoring  is  a  medical  and  social 
problem  that  can  cause  patients  and 
their  partners  to  sleep  poorly.  This  often 
causes  excessive  daytime  drowsiness. 

During  the  Panel  meeting,  a 
practitioner  and  researcher  of  sleep 
disorder  medicine  testified  that  many 
patients  experience  relief  from 
obstructive  sleep  apnea  and  simple 
snoring  with  the  use  of  intraoral  devices 
(Ref.  1,  pp.  208-214).  A  trade 
association  published  a  literature  review 
on  the  use  of  oral  devices  for  the 
treatment  of  snoring  (Ref.  3).  The  review 
analyzed  a  compilation  of  21 
publications  covering  320  patients.  The 
authors  concluded  that  despite  the 
variations  in  device  design,  the  results 
consistently  demonstrated  an 
improvement  in  snoring,  and  often 
eliminated  snoring  with  the  use  of  oral 
devices.  The  authors  also  reported  that 
complications  are  rare  and  that  long- 
term  compliance  varies  from  50  to  100 
percent  of  patients. 

An  analysis  of  risk  factors  for 
mortality  in  sleep  apnea  patients 
suggests  that  sleep  apnea  syndrome 
contributes  indirectly  to  mortality,  most 
likely  as  a  risk  factor  for  hypertension 
(Ref.  5).  Another  study  reports  that  there 
is  an  association  between  mortality  and 
impaired  respiration  in  an  aged 
population  during  sleep  (Ref.  4). 

According  to  representatives  of  the 
Sleep  Disorders  Dental  Society,  the 
success  rate  of  these  devices  is  well 
documented  (Ref.  1.  pp.  34-42).  In  one 
study,  the  role  of  mandibular 
repositioning  oral  appliances  in  the 
treatment  of  obstructive  sleep  apnea  was 
reported.  The  study  evaluated  patients 
with  obstructive  sleep  apnea  and 
concluded  that  the  devices  are  useful  in 
long-term  treatment  of  patients  with 
mild  to  moderate  obstructive  sleep 
apnea  (Ref.  2). 
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Another  study  compared  oral  devices 
to  nasal  continuous  positive  airway 
pressure  (C-PAP)  (Ref.  6).  The  authors 
reported  that  oral  appliance  therapy  is 
an  effective  treatment  for  some  patients 
who  suffer  from  mild  to  moderate 
obstructive  sleep  apnea  and  noted  that 
fewer  side  effects  existed.  The  study 
also  revealed  that  patients  reported 
greater  satisfaction  from  the  use  of  the 
oral  devices  than  those  who  were 
treated  with  nasal  C-PAP. 

E.  Risks  to  Health 

Intraoral  snoring  and  obstructive 
sleep  apnea  devices  may  present 
moderate  risks  to  health.  The  Panel 
identified  the  following  risks  they 
believe  the  use  of  intraoral  devices 
present:  Dental  soreness,  gingival 
soreness,  TMJ  dysfunction  syndrome, 
obstruction  of  oral  breathing,  and  tooth 
movement. 

Dental  or  gingival  soreness  may  result 
from  pressure  on  oral  structiu-es  while 
wearing  a  mandibular  repositioning 
device.  Soreness  of  palatal  tissues  may 
result  from  palatal  lifting  devices.  TMJ 
dysfunction  syndrome  may  result  bom 
use  of  the  devices  if  the  TMJ  is  strained 
or  if  the  muscular  attachments  are 
stretched  for  prolonged  periods.  Joint 
dysfunction  or  discomfort  may  occur 
from  unfavorable  loading  even  if  the 
mandible  is  repositioned  appropriately. 
Oral  appliances  that  do  not  include  a 
breathing  space  can  completely  obstruct 
oral  breathing,  forcing  the  patient  to 
breathe  through  the  nose.  Loosening  or 
flaring  of  lower  anterior  teeth  or  general 
tooth  movement  may  result  when  a 
mandibular  repositioning  device  exerts 
pressure  on  the  teeth.  Periodontally 
compromised  teeth  are  especially 
susceptible  to  flaring. 

On  the  basis  of  its  review  of  the 
literature  and  the  Panel's 
recommendation  that  these  devices  be 
classified  into  class  11,  FDA  beheves  that 
intraoral  snoring  and/or  obstructive 
sleep  apnea  devices  do  not  present  an 
unreasonable  risk  to  health  and  that  the 
guidance,  "Class  II  Special  Controls 
Guidance  Document:  Intraoral  Devices 
for  Snoring  and/or  Obstructive  Sleep 
Apnea,"  as  a  special  control,  in  addition 
to  general  controls,  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  devices. 

F.  Special  Control 

Based  on  the  available  information, 
FDA  believes  that,  in  addition  to  general 
controls,  the  guidance  dociunent,  "Class 
n  Special  Controls  Guidance  Document: 
Intraoral  Devices  for  Snoring  and/or 
Obstructive  Sleep  Apnea;  Draft 
Guidance  for  Industry  and  FDA,"  is 
adequate  to  address  the  risks  to  health 


identified  above.  As  discussed  below, 
sections  of  the  guidance  address  the 
risks  to  health  by  providing  material 
composition  and  biocompatibility 
recommendations,  providing  labeling 
recommendations,  describing  when 
clinical  data  are  needed,  and  identifying 
the  kinds  of  clinical  observations  that 
should  comprise  these  data.  Other 
sections  identify  the  kinds  of  material 
composition  and  biocompatibility 
information  that  address  the  risks  to 
health. 

1.  Material  Composition  and 
Biocompatibility 

Material  composition  and 
biocompatibility  recommendations  in 
the  guidance  document  help  prevent 
intraoral  gingival,  palatal,  or  dental 
soreness  by  ensuring  that  materials  used 
in  these  devices  can  maintain 
dimensional  stability,  do  not  leech  any 
chemical  compoimds  into  the  oral 
cavity,  and  have  patient  contacting 
surfaces  appropriate  to  the  design  of  the 
device. 

2.  Labeling 

Labeling  recommendations  in  the 
guidance  document  include 
contraindications,  warnings, 
precautions,  and  adequate  directions  for 
fitting,  use,  and  care  of  these  devices. 
FDA  believes  that  these  labeling 
recommendations  help  ensure  that  these 
devices  are  used  correctly  by  patients 
for  whom  these  devices  are  appropriate. 

3.  Clinical  Data 

When  clinical  data  are  necessary,  they 
should  demonstrate  a  reduction  in 
snoring  and/or  reduction  in  apneic 
episodes  for  intraoral  devices  for 
snoring  and/or  obstructive  sleep  apnea, 
respectively.  Reduction  in  snoring 
should  be  based  on  clinical  observation. 
Reduction  in  apneic  episodes  should  be 
based  on  baseline  and  post-insertion 
polysomnograms  that  include 
measurements  of  the  respiratory 
disturbance  index,  apnea  index, 
duration  of  the  apnea,  and  oxygen 
saturation. 

FDA  believes  that  compliance  with 
the  recommendations  in  the  guidance 
document,  when  combined  with  the 
general  controls,  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  intraoral  devices  for 
snoring  and/or  obstructive  sleep  apnea. 

m.  Proposed  Classification 

FDA  believes  the  intraoral  devices  for 
snoring  and/or  obstructive  sleep  apnea 
should  be  classified  into  class  n  because 
the  special  control,  in  addition  to 
general  controls,  would  provide 
reasonable  assurance  of  the  safety  and 


effectiveness  of  the  devices,  and  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 


assurance. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  imder  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  (as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Public 
Law  104-121).  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4)).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  order  and  so  is  not  subject  to 
review  imder  the  Executive  order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Manufacturers  of  unclassified 
preamendments  devices  are  already 
subject  to  the  general  controls  of  the  act 
including  premarket  notification.  FDA 
believes  that  manufacturers,  including 
small  manufacturers,  are  already 
substantially  in  compliance  with  the 
recommendations  in  the  guidance 
document  that  would  be  the  special 
control  for  the  device.  FDA,  therefore,  . 
believes  that  the  rule  will  impose  no 
significant  economic  impact  on  any 
small  entities.  The  agency  therefore 
certifies  that  this  proposed  rule,  if 
issued,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  addition, 
this  proposed  rule  will  not  impose  costs 
of  $100  million  or  more  on  either  the 
private  sector  or  State,  local,  and  tribal 
governments  in  the  aggregate,  and 
therefore  a  summary  statement  or 
analysis  under  section  202(a)  of  the 
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Unfunded  Mandates  Reform  Act  of  1995 
is  not  reqmred. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  noinformation 
that  is  subject  to  review  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act  of  1995. 

Vn.  Submission  of  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
regarding  this  proposed  rule  by  July  5, 
2002.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  proposes  that  any 
final  regulation  that  may  issue  based  on 
this  proposal  become  effective  30  days 
after  its  date  of  publication  in  the 
Federal  Register. 

Vm.  Refierences 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

t.  Transcript  of  the  Dental  Products  Panel 
Meeting,  November  3-5,  1997. 

2.  Menn,  S.  et  al..  "The  Mandibular 
Repositioning  Device:  Role  in  the  Treatment 
of  Obstructive  Sleep  Apnea,"  Sleep,  vol.  19, 
no.  10,  pp.  794-800, 1996. 

3.  Schmidt-Nowara,  W.  et  al.,  "Oral 
Appliances  for  the  Treatment  of  Snoring  and 
Obstructive  Sleep  Apnea:  A  Review,"  Sleep. 
vol.  18,  no.  6,  pp.  501-510,  1995. 

4.  Bliwise.  D.  L.  et  al.,  "Sleep  Apnea  and 
Mortality  iii  an  Aged  Cohort,"  American 
Journal  of  Public  Health,  vol.  78,  no.  5,  pp. 
544-547,  1988. 

5.  Lavie,  P.  et  al.,  "Sleep  Apnea  Research 
Mortality  in  Sleep  Apnea  Patients:  A 
Multivariate  Analysis  of  Risk  Factors,"  Sleep, 
vol.  18,  no.  3,  pp.  149-157,  1995. 

6.  Ferguson.  K.  A.  et  al.,  "A  Randomized 
Crossover  Study  of  an  Oral  Appliance  vs. 
Nasal-Continuous  Positive  Airway  Pressure 
in  the  Treatment  of  Mild-Moderate 
Obstructive  Sleep  Apnea,"  Chest,  vol.  109, 
no.  5,  pp.  1269-1275, 1996. 

List  of  Subjects  in  21  CFR  Part  872 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  872  be  amended  in  subpart 
F  as  follows: 


PART  872— DENTAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  872  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e, 
360j,  371. 

2.  Section  872.5570  is  added  to 
subpart  F  to  read  as  follows: 

§  872.5570    Intraoral  devices  for  snoring 
and  intraoral  devices  for  snoring  and 
obstructive  sleep  apnea. 

(a)  Identification.  Intraoral  devices  for 
snoring  and  intraoral  devices  for  snoring 
and  obstructive  sleep  apnea  are  devices 
that  are  worn  during  sleep  to  reduce  the 
incidence  of  snoring  and  to  treat 
obstructive  sleep  apnea.  The  devices  are 
designed  to  increase  the  patency  of  the 
airway  and  to  decrease  air  turbulence 
and  airway  obstruction.  The 
classification  includes  palatal  lifting 
devices,  tongue  retaining  devices,  and 
mandibular  repositioning  devices. 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  for  these 
devices  is  the  FDA  guidance  ddcument 
entitled  "Class  11  Special  Controls 
Guidance  Document:  Intraoral  Devices 
for  Snoring  and/or  Obstructive  Sleep 
Apnea;  Draft  Guidance  for  Industry  and 
FDA." 

Dated:  February  28,  2002. 
Margaret  M.  Dotzel. 
Associate  Commissioner  for  Policy.  ■ 
IFR  Doc.  02-8347  Filed  4-4-02;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  936 
[OK-029-FOR] 

Oklahoma  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

summary:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  announcing  receipt  of 
revisions  to  a  previously  proposed 
amendment  to  the  Oklahoma  regulatory 
program  (Oklahoma  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
Oklahoma  Department  of  Mines 
(Department  or  Oklahoma)  added  a  new 
definition  for  "community  or 
institutional  building,"  revised  the 
procedures  for  making  a  valid  existing 
rights  determination,  and  corrected 
various  editorial-type  errors  -throughout 


the  amendment.  Oklahoma  intends  to 
revise  its  program  to  be  consistent  with 
the  corresponding  Federal  regulations,    t 

This  document  gives  the  times  and 
locations  that  the  Oklahoma  program 
and  proposed  amendment  to  that 
program  are  available  for  your 
inspection  and  the  comment  period 
during  which  you  may  submit  wrrittett 
comments  on  the  revisions  to  the 
amendment. 

DATES:  We  will  accept  written 
comments  until  4  p.m.,  c.s.t.,  April  22, 
2002. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  to  Michael  C. 
Wolfrom,  Director,  Tulsa  Field  Office  at 
the  address  listed  below. 

You  may  review  copies  of  the 
Oklahoma  program,  the  amendment, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  bee  copy  of  the  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 

Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa. 
Oklahoma  74135-6547,  Telephone: 
(918)  581-6430,  fiitemet: 
mwolfrom@osmre.gov. 

Mary  Ann  Pritchard,  Director, 
Oklahoma  Department  of  Mines,  4040 
N.  Lincoln  Blvd..  Suite  107.  Oklahoma 
City,  Oklahoma  73105,  Telephone:  (405) 
521-3859,  Internet: 
maryann@guinan.osmre.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430.  Internet:  mwolfrom@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Oklahoma 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act  *  *  *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Oklahoma 
program  on  Januar^l9, 1981.  You  can 
find  background  imormation  on  the 
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Oklahoma  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Oklahoma  program  in 
the  January  19, 1981,  Federal  Register 
(46  FR  4902).  You  can  also  find  later 
actions  concerning  Oklahoma's  program 
and  program  amendments  at  30  CFR 
936.15  and  936.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  November  20,  2001 
(Administrative  Record  No.  OK-988.02). 
Oklahoma  sent  us  an  amendment  to  its 
program  under  SMCRA  and  the  Federal 
regulations  at  30  CFR  732.17(b). 
Oklahoma  sent  the  amendment  in 
response  to  an  August  23,  2000,  letter 
(Administrative  Record  No.  988)  that  we 
sent  to  Oklahoma  in  accordance  with  30 
C3TI  732.17(c). 

We  annoimced  receipt  of  the 
proposed  amendment  in  the  December 
21.  2001,  Federal  Register  (66  FR 
65858)  and  invited  public  comment  on 
its  adequacy.  The  public  comment 
period  ended  January  22,  2002. 

During  our  review  of  the  amendment, 
we  identified  concerns  relating  to 
definitions  at  OAC  460:20-7-3, 
procedures  at  OAC  460:20-7-5.  and 
various  editorial  errors.  We  notified 
Oklahoma  of  the  concerns  by  letter 
dated  December  13,  2001.  and  January 
16,  2002  (Administrative  Record  Nos. 
OK-988.06  and  OK-988.08).  On 
February  21.  2002.  Oklahoma  sent  us  a 
revised  amendment  (Administrative 
Record  No.  OK-988.10). 

Below  is  a  simmiary  of  the  revisions 
proposed  by  Oklahoma.  The  full  text  of 
the  revised  amendment  is  available  for 
you  to  read  at  the  locations  listed  above 
under  ADDRESSES. 

A.  OAC  460:20-7-3    Definitions 

Oklahoma  proposes  the  following 
new  definition  for  "community  or 
institutional  building": 

"Community  or  institutional  building" 
means  any  structure,  other  than  a  public 
building  or  an  occupied  dwelling,  which  is 
used  primarily  for  meetings,  gatherings,  or 
functions  of  local  civic  organizations  or  other 
community  groups:  functions  as  an 
educational,  cultural,  historic,  religious, 
scientific,  correctional,  mental-health,  or 
physical-health  care  facility;  or  is  used  for 
public  services,  including,  but  not  limited  to, 
water  supply,  power  generation,  or  sewage 
treatment. 

B.  OAC  460:20-7-5    Procedures 

1.  At  OAC  460:20-7-5(f)(l), 
Oklahoma  proposes  to  remove  the 
phrase  "or  eligible  for  listing"  fit>m  the 
first  sentence. 

2.  At  OAC  460:20-7-5(h)(2)(C). 
Oklahoma  proposes  to  replace  the 


originally  proposed  provision  with  the 
following  new  provision: 

(C)  If  the  information  that  the  Department 
requests  under  Paragraph  (h)(2)(A)  of  this 
Section  is  not  provided  within  the  time 
specified  or  as  subsequently  extended,  the 
Department  shall  issue  a  determination  that 
the  applicant  has  not  demonstrated  valid 
existing  rights,  as  provided  in  Paragraph 
(h)(6)(C)  of  this  Section. 

3.  At  OAC  460:20-7-5(h)(7). 
Oklahoma  proposes  to  replace  the 
originally  proposed  provision  with  the 
following  new  provision: 

(7)  The  Department  shall  make  a  copy  of 
the  request  subject  to  notice  and  comment 
under  Subsection  (h)(3)  of  this  Section 
available  to  the  public  in  the  same  manner 
as  the  Department  makes  permit  applications 
available  to  the  public  under  Section  460:20- 
15-5(d)  of  this  Chapter.  In  addition,  the 
Department  shall  make  records  associated 
with  that  request,  and  any  subsequent 
determination  under  Subsection  (h)(6)  of  this 
Section,  available  to  the  public  in  accordance 
with  the  requirements  and  procedures  of 
Section  460:20-57-7  of  this  Chapter. 

C.  Editorial  Corrections 

Oklahoma  proposes  to  correct 
t)rpographical  errors  and  citation 
references  in  OAC  460:20-7-3,  460:20- 
7-4,  and  460:20-7-5. 

m.  Public  Comment  Procedures 

We  are  reopening  the  comment  period 
on  the  proposed  Oklahoma  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h),  we  are  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  we  approve  the  amendment, 
it  will  become  part  of  the  Oklahoma 
program. 

Written  Comments:  If  you  submit 
written  or  electronic  comments  on  the 
proposed  rule  diuing  the  15-day 
comment  period,  they  should  be 
specific,  should  be  confined  to  issues 
pertinent  to  the  notice,  and  should 
explain  the  reason  for  your 
recommendation(s).  We  may  not  be  able 
to  consider  or  include  in  the 
Administrative  Record  comments 
delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES). 

Electronic  Comments:  Please  submit 
Internet  comments  as  an  ASCII  or  Word 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  OK-029- 
FOR"  and  your  name  and  return  address 
in  your  Internet  message.  If  you  do  not 
receive  a  confirmation  that  we  have 


received  your  Internet  message,  contact 
the  Tulsa  Field  Office  at  (918)  581- 
6430. 

Availability  of  Comments:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
duxing  regular  business  hours  at  OSM's 
Tulsa  Field  Office  (see  ADDRESSES). 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circtunstances  in 
which  we  would  withhold  from  the 
administrative  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

IV.  Procedural  Determinatioiis 

Executive  Order  12630— Takings 

In  this  rule,  the  State  is  adopting  valid 
existing  rights  standards  that  are  similar 
to  the  standards  in  the  Federal 
definition  at  30  CFR  761.5.  Therefore, 
this  rule  has  the  same  takings 
implications  as  the  Federal  valid 
existing  rights  rule.  The  takings 
implications  assessment  for  the  Federal 
valid  existing  rights  rule  appears  in  Part 
XXIX.E  of  the  preamble  to  that  rule.  See 
64  FR  70766,  70822-27,  December  17, 
1999. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  fi-om  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988-^ivil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
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programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13211— Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
enviroimiental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2){C)  of  the 
Nationd  Envirormiental  Policy  Act  (42 
U.S.C.  4332{2)(C)). 


Paperwork  Reduction  Act 

This  rule  does  not  contain, 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 


Regulatory  Flexibility  Act       t 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governmental  agencies  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  "This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
cotmterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
imfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
cotmterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 


Dated:  March  2,  2002. 
Charles  E.  Sandberg, 
Acting  Regional  Director.  Mid-Continent 
Regional  Coordinating  Center. 
IFR  Doc.  02-8231  Filed  4-^1-02;  8:45  am] 
BILUNG  COOE  431(M»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-71 56-11 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Solvent 
Extraction  for  Vegetable  Oil  Production 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 

SUMMARY:  We  are  proposing  to  amend 
the  national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
solvent  extraction  for  vegetable  oil 
production  plants,  which  were 
promulgated  on  April  12,  2001  (66  FR 
1 9006)  under  the  authority  of  section 
112  of  the  Clean  Air  Act  (CAA).  These 
amendments  would  clarify  the  startup, 
shutdown  and  malfunction 
requirements  for  owners  and  operators 
of  sources  subject  to  the  Vegetable  Oil 
Production  NESHAP.  These 
amendments  would  also  clarify  the 
applicability  of  the  NESHAP  General 
Provisions. 

In  the  Rules  and  Regulations  section 
of  this  Federal  Register,  we  are  taking 
direct  final  action  on  the  proposed 
amendments,  because  we  view  these 
actions  as  noncontroversial,  and  we 
anticipate  no  adverse  comments.  We 
have  explained  our  reasons  for  these 
actions  in  the  preamble  to  the  direct 
final  rule. 

If  we  receive  no  adverse  comments, 
we  will  take  no  further  action  on  this 
proposed  rule.  If  we  receive  adverse 
comments,  we  will  withdraw  only  those 
provisions  on  which  we  received 
adverse  comments.  We  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  indicating  which  provisions 
will  become  effective  and  which 
provisions  are  being  withdrawn.  If  part 
or  all  of  thexiirect  final  rule  in  the  Rules 
and  Regulations  section  of  this  Federal 
Register  is  withdrawn,  all  public 
comments  pertaining  to  those 
provisions  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  that 
subsequent  final  rule.  If  you  are 
interested  in  commenting,  you  must  do 
so  at  this  time. 
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DATES:  Comments.  We  must  receive 
written  comments  by  May  6.  2002. 
unless  a  hearing  is  requested  by  April 
15.  2002.  If  a  hearing  is  requested,  we 
must  receive  written  comments  by  May 
20.  2002. 

Public  Hearing.  If  anyone  contacts  us 
requesting  to  speak  at  a  public  hearing 
by  April  15.  2002.  a  public  hearing  will 
be  held  on  April  19.  2002. 
ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  submit  written  comments  (in 
duplicate,  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  Attention  Docket  number 
A-97-59.  U.S.  EPA,  1200  Pennsylvania 
Ave..  NW.  Washington.  DC  20460.  In 
person  or  by  courier,  submit  comments 
(in  duplicate,  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Number 
A-97-59,  Room  M-1500,  U.S.  EPA,  401 
M  Street.  SW..  Washington  DC  20460. 
We  request  that  a  separate  copy  of  each 
public  comment  also  be  sent  to  the 
contact  person  listed  below  (see  FOR 
FURTHER  INFORMATION  CONTACT). 

Docket.  Docket  No.  A-97-59  contains 
supporting  information  used  in 
developing  the  NESHAP.  The  docket  is 
located  at  the  U.S.  EPA,  401  M  Sti^t. 
SW..  Washington.  DC  20460.  in  Room 
M-1500.  Waterside  Mall  (ground  floor), 
and  may  be  inspected  from  8:00  a.m.  to 
5:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPAs  Office 
of  Administration  Auditorium,  109  TW 
Alexander  Drive,  Research  Triangle 
Park.  North  Carolina,  at  10:30  a.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  Colyer.  Minerals  and  Inorganic 
Chemicals  Group  (C504-05).  Emission 
Standards  Division.  U.S.  EPA,  Research 
Triangle  Park,  NC  27711.  telephone 
nimiber  (919)  541-5262.  electronic  mail 
(e-mail):  colyer.rick@epa.gov. 
SUPPLEMENTARY  INFORMATION:  A  direct 
final  rule  identical  to  this  proposal  is 
published  in  the  Rules  and  Regulations 
section  of  this  Federal  Register.  If 
relevant  adverse  comments  are  received 
on  this  proposal,  the  direct  final  rule 
will  be  withdrawn  and  the  comments 
will  be  addressed  in  a  subsequent  final 
rule.  If  relevant  adverse  comments  are 
received  only  on  a  discrete  portion  of 
the  rule,  we  will  consider  withdrawing 
only  that  portion  of  the  rule.  If  no 
relevant  adverse  comments  are  received. 


no  further  action  will  be  taken  on  this 
proposal  and  the  direct  final  will 
become  effective  as  provided  in  that 
notice. 

The  regulatory  text  for  this  proposal  is 
identical  to  that  for  the  direct  final  rule 
published  in  the  Rules  and  Regulations 
section  of  this  Federal  Register.  For 
further  supplementary  information,  see 
the  direct  final  rule. 

Comments 

Comments  and  data  may  be  submitted 
by  e-mail  to:  a-and-r-docket®epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  to  avoid  the  use  of 
special  characters  and  encryption 
problems  and  will  also  be  accepted  on 
disks  in  WordPerfect  format.  All 
comments  and  data  submitted  in 
electronic  form  must  note  the  docket 
number  A-97-59.  No  confidential 
business  information  (CBI)  should  be 
submitted  by  e-mail.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directiy  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  OAQPS  Document 
Conti-ol  Officer,  (C404-02),  Attn:  Mr. 
Rick  Colyer,  U.S.  EPA.  Research 
Triangle  Park.  NC  27709.  The  EPA  will 
disclose  information  identified  as  CBI 
only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  EPA,  the  information  may 
be  made  available  to  the  public  without 
further  notice  to  the  commenter. 

Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information  we 
considered  in  developing  this 
rulemaking.  The  docket  is  a  dynamic 
file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  help 
you  to  readily  identify  and  locate 
documents  so  that  you  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  rules  and  their  preambles. 


the  contents  of  the  docket  will  serve  as 
the  record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A))  of  tiie  CAA.) 
You  may  obtain  the  regulatory  text  and 
other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  We  may  charge  a 
reasonable  fee  for  copying  docket 
materials.  You  may  also  obtain  docket 
indexes  by  facsinule.  as  described  on 
the  Office  of  Air  and  Radiation.  Docket 
and  Information  Center  Website  at  http:/ 
/www.epa.gov/airprogm/oar/docket/ 
faxlist.html. 

Public  Hearing  ' 

Persons  interested  in  presenting  oral 
testimony  or  inquiring  as  to  whether  a 
hearing  is  to  be  held  should  contact  Ms. 
Tanya  Medley.  U.S.  EPA,  (C504-05). 
Research  Triangle  Park.  NC  27709. ' 
telephone  (919)  541-5422.  at  least  2 
days  in  advance  of  the  public  hearing. 
Persons  interested  in  attending  the 
public  hearing  must  also  call  Ms.  Tanya 
Medley  to  verify  the  time,  date,  and 
location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties 
the  opportunity  to  present  data,  views, 
or  arguments  concerning  these  proposed 
amendments. 

Worldwide  Web 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  this 
proposed  rule  will  also  be  available 
through  tiie  Woridwide  Web  (WWW). 
Following  signatm-e,  a  copy  of  the  rule 
will  be  posted  on  the  EPA's  Technology 
Transfer  Network  (TTN)  policy  and 
guidance  page  for  newly  proposed  or 

promulgated  rules  at  http://  

www.epa.gov/ttn/oarpg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Regulated  Entities        * 

If  your  facility  produces  vegetable  oil 
fit)m  com  germ,  cottonseed,  flax, 
peanuts,  rapeseed  (for  example,  canola). 
.  safflower.  soybeans,  or  sxmflower,  it 
may  be  a  "regulated  entity."  Categories 
and  entities  potentially  regulated  by  this 
action  include: 


Category 


Industiy 


NAICS 


311223 
311222 
311223 


Examples  of  regulated  entities 


Cottonseed  oil  mills. 
Soyt)ean  oil  mills. 

Ottier  vegetable  oil  mills,  excluding  soybeans  and  cottonseed 
mills. 
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Category 

NAICS 

Examples  of  regulated  entities 

311223 

Ottier  vegetable  oil  mills,  excluding  soyt)eans  and  cottonseed 

. 

mills. 

' 

311119 

Prepared  feeds  and  feed  ingredients  for  animals  and  fowls,  ex- 
cluding dogs  and  cats. 

. 

311211 

Flour  and  ottier  grain  mill  product  mills. 

311221 

Wet  com  milling. 

Not  affected. 

St 

Bio/lrwral/trihal  rmvAmmAnt                                              

Not  affected. 

L 


_  jis  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
fcMT  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §  63.2832  of  the 
rule.  If  you  have  any  questions 
regarding  the  applicability  of  these 
amendments  to  a  particular  entity, 
consult  the  appropriate  EPA  Regional 
Office  representative. 

What  Are  the  Administrative 
Requirements  for  This  Action? 

For  a  complete  discussion  of  all  of  the 
administrative  requirements  applicable 
to  this  action,  see  the  direct  final  rule  in 
the  Rules  and  Regulations  section  of  this 
Federal  Register. 

Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procediu^  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

Because  the  proposed  rule 
amendments  will  not  impose  additional 
regulatory  requirements  on  owners  or 
operators  of  solvent  extraction  for 
vegetable  oil  production  plants,  1  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

For  information  regarding  other 
administrative  requirements  for  this 
action,  please  see  the  direct  final  rule 
action  that  is  located  in  the  Rules  and 
Regulation  section  for  this  Federal 
Register  publication. 

List  of  Subjects  in  40  CFR  Part  83 

Administrative  practice  and 
procedure,  Air  pollution  control. 
Hazardous  substances. 


Intergovenunental  relations,  Reporting 
and  recordkeeping  requirements. 

Dated:  March  5,  20.02. 
Christine  Todd  Whitman, 

Administrator. 

[PR  Doc.  02-5863  Filed  4-4-02;  8:45  am] 

BILLING  CODE  6S60-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

[OPPT-2002-0010;  FRL-6833-6] 
PIN  2070-AD43 

PerftuoroalkyI  Sulfonates,  Proposed 
Significant  New  Use  Rule;  Extension  of 
Comment  Period 

agency:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  EPA  is  extending  the  existing 
comment  period  for  the  proposed 
significant  new  use  rule  (SNUR)  on 
perfluoroalkyl  sulfonates  published  on 
March  11,  2002,  in  the  Federal  Register. 
In  response  to  a  request  from  the 
International  Imaging  Industry 
Association,  the  conunent  period  is 
being  extended  by  90  days,  until  July  9, 
2002.  The  comment  period  was 
scheduled  to  close  on  April  10.  2002. 
The  proposed  SNUR  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  applies  to  the  following 
chemical  substances: 
Perfluorooctanesulfonic  acid  (PFOSH) 
and  certain  of  its  salts  (PFOSS); 
perfluorooctanesulfonyl  fluoride 
(POSF),  certain  higher  and  lower 
homologues  of  PFOSH  and  POSF;  and 
certain  other  chemical  substances, 
including  polymers,  that  are  derived 
fi-om  PFOSH  and  its  homologues.  These 
chemical  substances  are  referred  to 
collectively  in  the  proposed  rule  as 
perfluoroalkyl  sulfonates,  or  PFAS.  The 
proposed  rule  would  require 
manufacturers  and  importers  to  notify 
EPA  at  least  90  days  before  commencing 
the  manufacture  or  import  of  these 
chemical  substances  for  the  significant 


new  uses  described  in  this  document. 
EPA  believes  that  this  action  is 
necessary  because  the  chemical 
substances  included  in  that  proposed 
rule  may  be  hazardous  to  human  health 
and  the  environment.  The  required 
notification  would  provide  EPA  with 
the  opportimity  to  evaluate  an  intended 
new  use  and  associated  activities  and,  if 
necessary,  to  prohibit  or  limit  that 
activity  before  it  occius. 
DATES:  Comments,  identified  by  docket 
control  number  OPPTS-50639C,  must 
be  received  on  or  before  July  9,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-50639C  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cuimingham,  Acting  Director, 
Enviroiunental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Mary  Dominiak,  Chemical  Control 
Division  (7405M),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  564-8104;  e- 
mail  address:  dominiak.mary@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  manufacture  (defined  by  statute  to 
include  import)  any  of  the  chemical 
substances  that  are  listed  in  Table  2  of 
the  proposed  rule.  Persons  who  intend 
to  import  any  chemical  substance 
governed  by  a  final  SNUR  are  subject  to 
the  TSCA  section  13  (15  U.S.C.  2612) 
import  certification  requirements,  and 
to  the  regulations  codified  at  19  CFR 
12.118  through  12.127  and  12.728. 
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Those  persons  must  certify  that  they  are 
in  compliance  with  the  SNUR 
requirements.  The  EPA  policy  in 
support  of  import  certification  appears 
at  40  CFR  part  707,  subpart  B.  In 
addition,  any  persons  who  export  or 
intend  to  export  any  of  the  chemical 
substances  listed  in  Table  2  of  the 
proposed  rule  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b)  (15  U.S.C.  2611(b)),  and  must 
comply  with  the  export  notification 
requirements  in  40  CFR  721.20  and  40 
CFR  part  707,  subpart  D.  Entities 
potentially  affected  by  the  SNUR 
requirements  in  the  proposed  rule  may 
include,  but  are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entities 

Chemical 
Manufac- 
turers or 
Importers 

325 

Persons  who  manu- 
facture (defined  by 
statute  to  Include 
import)  one  or  more 
of  the  sut)ject  chem- 
ical substances 

Chemical 
Exporters 

325 

Persons  who  export, 
or  intend  to  export, 
one  or  more  of  the 
subject  chemical 
substances 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  affected.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
if  you  or  your  business  are  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  at 
40  CFR  721.5  for  SNUR-related 
obligations.  Note  that  because  the 
proposed  rule  would  designate  certain 
manufact\iring  and  importing  activities 
as  significant  new  uses,  persons  that 
solely  process  the  chemical  substances 
that  would  be  covered  by  this  action 
would  not  be  subject  to  the  rule.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 


www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  721  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfr721_OO.html.  a 
beta  site  currently  under  development. 

B.  In  person.  Tne  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-50639C.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  bom  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  nimiber  for  the 
Center  is  (202)  260-7099. 

m.  How  and  to  Whom  Do  I  Submit 
Comments? 

As  described  in  Unit  I.C.  of  the 
proposed  rule  published  in  the  Federal 
Register  of  March  11,  2002  (67  FR 
11014)  (FRL-6823-7),  you  may  submit 
your  comments  through  the  mail,  in 
person,  or  electronically.  Please  follow 
the  instructions  that  are  provided  in  the 
proposed  rule.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  To  ensure  proper 
receipt  by  EPA,  be  sure  to  identify 
docket  control  number  OPPTS-50639C 
in  the  subject  line  on  the  first  page  of 
your  response. 

IV.  What  Action  is  EPA  taking? 

EPA  is  extending  the  comment  period 
for  the  proposed  SNUR  on  PFAS  by  90 
days,  from  April  11,  2002,  until  July  9, 
2002.  This  proposed  rule  would  require 
manufacturers  and  importers  to  notify 
EPA  at  least  90  days  before  commencing 
the  manufacture  or  import  of  75 
chemical  substances  for  the  significant 


new  uses  described  in  the  proposed 
rule.  This  extension  was  requested  by 
the  International  Imaging  Industry 
Association  (OPPTS-50639C-<:2-001) 
for  the  purpose  of  allowing  the  member 
companies  of  the  Association  to  develop 
information  that  addresses  both  progress 
made  by  voluntary  PFAS  replacement 
activities,  and  the  specific  request  made 
in  the  proposed  rule  for  comments  that 
address  anticipated  exposures  and 
releases  that  may  result  from 
photographic  use  of  PFAS,  including 
information  on  handling  and  disposal 
controls  that  would  control,  reduce,  or 
eliminate  such  exposures  and  releases. 
EPA  believes  that  this  information 
woidd  be  valuable  to  the  Agency  and 
the  public,  and  that  an  extension  of  time 
not  to  exceed  90  days  would  be 
warranted  for  its  provision. 

As  stated  in  Unit  IV.  of  the  proposed 
rule,  EPA  believes  that  the  intent  of 
TSCA  section  5(a)(1)(B)  is  best  served  by 
designating  a  use  as  a  significant  new 
use  as  of  the  proposal  date  of  the  SNUR, 
rather  than  as  of  the  effective  date  of  the 
final  rule.  If  uses  begun  after  publication 
of  the  proposed  SNUR  were  considered 
to  be  ongoing,  rather  than  new,  it  would 
be  difficult  for  EPA  to  establish  SNUR 
notice  requirements,  because  any  person 
could  defeat  the  SNUR  by  initiating  the 
proposed  significant  new  use  before  the 
rule  became  final,  and  then  argue  that 
the  use  was  ongoing. 

Persons  who  begin  commercial 
manufacture  or  import  of  PFAS  for  the 
significant  new  uses  listed  in  this 
proposed  SNUR  after  the  proposal  has 
been  published  would  be  subject  to  the 
requirements  of  the  SNUR  when  and  if 
the  rule  goes  final,  and  would  have  to 
stop  that  activity  unless  it  meets  the 
requirements  of  the  final  SNUR.  Persons 
who  ceased  those  activities  will  have  to 
meet  all  SNUR  notice  requirements  and 
wait  until  the  end  of  the  notice  review 
period,  including  all  extensions,  before 
engaging  in  any  activities  designated  as 
significant  new  uses.  If,  however, 
persons  who  begin  commercial 
manufacture  or  import  of  these  chemical 
substances  between  the  proposal  and 
the  effective  date  of  the  SNUR  meet  the 
conditions  of  advance  compliance  as 
codified  at  40  CFR  721.45(h),  those 
persons  will  be  considered  to  have  met 
the  final  SNUR  requirements  for  those 
activities. 

V.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

EPA  proposed  this  SNUR  pursuant  to 
its  authority  under  TSCA  section  5(a)(2). 
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VI.  Do  Any  Regulatory  Assessment 
Requirements  Apply  to  this  Action? 

No.  This  action  is  not  a  rulemaking, 
it  merely  extends  the  date  by  which 
public  comments  must  be  submitted  to 
EPA  on  a  proposed  rule  that  previously 
published  in  the  Federal  Re^ster.  For 
information  about  the  applicability  of 
the  regulatory  assessment  requirements 
to  the  proposed  rule,  please  refer  to  the 
discussion  in  Unit  VII.  of  that  document 
(65  FR  11014, 11024). 

List  of  Subjects  in  40  CFR  Part  721 

Ehvironmental  protection,  Chemicals, 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  1,  2002. 
David  R.  Williams, 

Acting  Director,  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  02-8259  Filed  4-2-02;  4:29  pm] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

PB  Docket  No.  01-185;  ET  Docket  No.  95- 
18;  DA  02-554] 

Flexibility  In  the  Delivery  of 
Communications  by  Mobile  Satellite 
Service  Providers  in  the  2  GHz  Band, 
the  L-Band,  and  the  1.6/2.4  Ghz  Band 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule;  request  for 

comment. 

summary:  This  document  invites  parties 
to  provide  additional  technical 
comment  on  issues  pertaining  to  issues 
the  Commission  considered  in  the 
Notice  of  Proposed  Rulemaking  in  IB 
Docket  No.  01-185  and  ET  Docket  No. 
95-18,  Flexibility  for  Delivery  of 
'  (Jommunications  by  Mobile  Satellite 
Service  Providers  in  the  2  GHz  Band,  the 
L-Band.  and  the  1.6/2.4  GHz  Band. 
DATES:  Comments  are  due  Mait:h  15, 
2002.1 

FOR  FURTHER  INFORMATION  CONTACT:  Trey 
Hanbury,  Special  Coimsel,  International 
Bureau,  (202)  418-0766. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
document  regarding  IB  Docket  No.  01- 
185  and  ET  Docket  No.  95-18,  released 
on  March  6,  2002.  The  complete  text  of 
this  document  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com.  It  is  also 
available  on  the  Commission's  website 
at  http://www.fcc.gov. 

Synopsis 

1.  On  August  17,  2001,  the 
Commission  released  the  Flexibility 
Notice  of  Proposed  Rulemaking,  66  FR 
47621  (Sept.  13,  2001),  on  proposals  to 
bring  flexibility  to  the  delivery  of 
communications  by  mobile  satellite 
service  (MSS)  providers.  One  alternative 
proposal  imder  consideration  would 
open  portions  of  the  MSS  bands  for  any 
operator  to  provide  a  terrestrial  service 
that  could  either  be  offered  in  ^ 
conjunction  with  MSS  or  as  an 
alternative  mobile  service.  Additional 
technical  comment  on  this  alternative 
proposal  will  assist  the  Commission  in 
reaching  a  decision  in  this  proceeding. 

2.  For  this  reason,  the  Commission 
additional  technical  comment  on  issues 
pertaining  to  the  alternative  proposal  for 
MSS  operations. 

Federal  Communications  Commission. 
James  Ball, 

Chief,  Policy  Division,  International  Bureau. 
[FR  Doc.  02-8251  Filed  4-4-02;  8:45  am] 

BILUNG  CODE  6712-41-P 


'  This  document  was  received  at  the  Office  of  the 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  52  ' 

[CO  Docket  No.  99-200;  CC  Docket  No.  96- 
96;  CC  Docket  No  96-116;  FCC  02-73] 

Numbering  Resource  Optimization 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  docmnent,  the  Federal 
Commimications  Commission  (FCC  or 
Commission),  seeks  comment  on 
whether  to  extend  the  LNP  and  pooling 
reqiiirements  to  all  carriers  within  the 
largest  100  MSAs.  Finally,  the 
Commission  seeks  comment  on  whether 
all  MSAs  included  in  Combined 
Metropolitan  Statistical  Areas  (CMSAs) 
on  the  Census  Bureau's  list  of  the  largest 
100  MSAs  should  be  included  on  the 
Commission's  list  of  the  top  100  MSAs. 
DATES:  Comments  are  due  May  6,  2002. 
Reply  Comments  are  due  May  20,  2002. 


Written  comments  by  the  public  on  the 
proposed  information  collections  are 
due  May  6,  2002.  Written  comments 
must  be  submitted  by  the  Office  of 
Management  and  Budget  (0MB)  on  the 
proposed  information  collection(s)  on  or 
before  Jime  4,  2002. 
ADDRESSES:  Federal  Communications 
Commission,  Secretary,  445  12th  Street, 
SW,  Room  TW-B204F,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington, 
DC  20554,  or  via  the  Internet  to 
jbhennan@fcc.gov,  and  to  Jeanette 
Thornton,  OMB  Desk  Officer,  Room 
10236  NEOB,  725  17th  Street,  NW., 
Washington,  DC  20503  or  via  the 
Internet  to  fThomto@omb.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Slipakoff,  (202)  418-7705  or  e-mail  at 
pslipako@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Third  Further  Notice  of 
Proposed  Rulemaking  in  CC  Docket  99- 
200,  and  Second  Further  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
95-116,  (FNPRM),  adopted  on  March  13, 
2002  and  released  on  March  14,  2002. 
The  full  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission  Reference  Center,  445  l2th 
Street,  SW,  Washington,  DC  20554.  The 
complete  text  may  also  be  obtained 
through  the  world  wide  web  at  http:// 
www.fcc.gov/Burea  us/Common  Carrier/ 
Orders,  or  may  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  11,  445  12th  Street, 
SW,  Room  CY-B402,  Washington,  DC, 
20554,  telephone  202-863-2893,      - 
facsimile  202-863-2898.  or  via  e-mail  at 
qualexint@aol.com. 

This  FNPRM  contains  proposed 
information  collection(s)  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the       * 
Office  of  Management  and  Budget 
(OMB)  for  review  under  ,the  PRA.  OMB, 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding. 

Paperwork  Reduction  Act 

This  FNPflM  contains  a  proposed 
information  collection.  The 
Conunission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information 
collection(s)  contained  in  this  FNPRM, 
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as  required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  Public 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
FNPRM;  0MB  notification  of  action  is 
due  60  days  from  the  date  of  publication 
of  this  FNPRM  in  the  Federal  Register. 
Comments  should  address:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  acciu^cy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Control  Number:  None. 

Title:  Numbering  Resource 
Optimization — Clarification  and  Further 
Notice. 

Form  No.:  W A. 

Type  of  Review:  Proposed  new 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  10. 

Estimated  Time  Per  Response:  2  hours 
per  respondent. 

Total  Annual  Burden:  20  hours. 

Total  Annual  Costs:  $0. 

Needs  and  Uses:  Comments  are  being 
solicited  on  whether  rural  or  small 
carriers  should  be  able  to  opt  out  of 
participation  in  certain  MSAs  upon  a 
showing  of  whether  or  not  there  are 
competing  providers  in  the  applicable 
geographic  area.  This  information  will 
be  used  to  determine  whether  or  not 
certain  carriers  provide  LNP  and 
participate  in  thousands-block  number 
pooling. 

Synopsis  of  the  Third  Further  Notice  of 
Proposed  Rulemaking  in  CC  Docket  99- 
200,  and  Second  Furtfier  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
95-116 

1.  In  the  Numbering  Resource 
Optimization  Third  Report  and  Order, 
67  FR  6431  (Feb.  12,  2002)  the 
Commission  extended  LNP  and 
thousands-block  number  pooling 
requirements  to  all  carriers  in  the  largest 
100  MSAs,  and  gave  non-compliant 
carriers  six  months  from  the  effective 
date  of  the  order  to  deploy  LNP. 
Apparently,  some  carriers  and  state 
commissions  differed  on  the  current 
status  of  the  LNP  requirements. 
Specifically,  they  were  not  sure  whether 
LJJP  is  required  for  all  carriers  within 
the  100  largest  MSAs,  or  only  for  those 
carriers  that  receive  a  request  from  a 


competing  carrier.  Thus,  the 
Commission  sought  to  clarify  the  issue. 

2.  In  attempting  to  clarify  the  issue, 
however,  the  Commission  reversed  the 
decision  on  LNP  deployment  reached  by 
the  Commission  in  the  Number 
Portability  First  Order  on 
Reconsideration.  62  Fed.  Reg  18280 
(April  15, 1997),  without  providing  an 
adequate  opportimity  for  comment  on 
this  specific  issue.  The  Commission 
now  reverses  this  clarification  and 
provides  interested  parties  an 
opportunity  to  comment  on  whether 
carriers  should  be  required  to  deploy 
LNP  and  participate  in  thousands-block 
number  pooliiig  in  the  100  largest 
MSAs,  regardless  of  whether  they  have 
received  a  specific  request  to  provide 
LNP  from  another  carrier. 

3.  Number  Portability.  Reasoning  that 
the  deployment  schedule  should  be 
modified  to  allow  carriers  to  focus  their 
resources  on  areas  where  competition  is 
the  greatest,  the  Commission  in  the 
Number  Portability  First  Order  on 
Reconsideration  determined  that  that 
carriers  need  only  provide  LNP  in 
switches  for  which  another  carrier  has 
made  a  specific  request  for  the  provision 
of  LNP.  Initial  deployment  in 
accordance  with  the  schedule  modified 
in  that  order  has  been  completed.  Thus, 
the  Commission  now  reexamines 
whether  the  benefits  of  widespread  LNP 
deployment  warrant  a  change  in  policy. 

4.  Accordingly,  the  Commission  seeks 
comment  on  whether  the  benefits  of 
LNP  to  competition  and  numbering 
resource  optimization  warrant  a 
reinstatement  of  the  original  LNP 
requirement  for  all  local  exchange 
carriers  and  covered  CMRS  carriers  in 
the  largest  100  MSAs.  The  Commission 
also  seeks  comment  on  whether  certain 
small  carriers  that  have  switches  either 
within  the  largest  100  MSAs  or  in  areas 
adjoining  the  largest  100  MSAs.  but 
provide  service  to  no  or  few  customers 
within  the  MSA,  should  be  exempt  from 
the  LNP  requirement  because  they  are 
not  likely  to  receive  a  request  for  LNP. 

5.  Thousands-Block  Number  Pooling. 
The  Conunission  also  seeks  comment  on 
whether  all  carriers  within  the  largest 
100  MSAs  should  be  required  to 
participate  in  thousands-block  number 
pooling,  regardless  of  whether  they  are 
capable  of  providing  LNP  or  whether 
they  have  received  a  request  to  provide 
LNP  in  a  particular  switch.  Initially,  the 
Commission  linked  the  pooling 
requirement  to  the  LNP  requirement 
because  it  was  widely  accepted  that 
carriers  without  LNP  capability  could 
not  participate  in  pooling.  Recently, 
however,  carriers  have  represented  to 
the  Commission  that  the  underlying 
local  routing  number  (LRN)  architecture 


is  necessary  for  pooling,  but  full  LNP 
capability  is  not  necessary  for  pooling. 
The  Commission  continues  to  believe 
that  nimibering  optimization  measures, 
such  as  thousands-block  number 
pooling,  provide  the  greatest  benefits 
when  participation  is  maximized.  In 
addition,  the  Commission  continues  to 
believe  that  the  industry  and  consumers 
are  best  served  by  national  numbering 
resoiut:e  optimization  standards 
implemented  consistently  and  in  a 
competitively  neutral  manner  across  the 
nation.  Thus,  the  Commission 
tentatively  concludes  that  expanding 
the  pooling  requirement  to  all  carriers 
without  regard  to  whether  they  are 
required  to  provide  number  portability 
will  promote  further  numbering 
resource  optimization,  and  seeks 
comment  on  this  tentative  conclusion. 
The  Commission  also  seeks  comment  on 
whether  certain  small  carriers,  or  classes 
of  carriers  that  utilize  numbering 
resources,  should  be  exempt  from  the 
pooling  requirements. 

6.  Largest  100  MSAs.  In  the 
Numbering  Resource  Optimization 
Third  Report  and  Order,  the 
Commission  clarified  that  the  "largest 
100  MSAs"  include  those  MSAs 
identified  in  the  LNP  First  Report  and 
Order,  61  FR  38605  (July  25,  1996),  as 
well  as  those  areas  included  on  any 
subsequent  list  of  the  largest  100  MSAs. 
The  most  recent  U.S.  Census  list  for  the 
year  2000  includes  areas  referred  to  as 
combined  MSAs,  or  CMSAs.  CMSAs 
include  aind  combine  the  populations  of 
several  MSAs,  some  of  which  would  not 
otherwise  be  included  as  one  of  the 
largest  100  MSAs.  The  Commission  has 
focused  on  LNP  and  pooling  efforts  in 
the  largest  MSAs  because  those  are  the 
areas  most  likely  to  have  competitive 
markets  that  would  benefit  bom  these 
measures.  Conversely,  the  Commission 
has  not  required  carriers  to  provide  LNP 
or  to  participate  in  pooling  in  less 
populous  areas  because  the  full  benefits 
of  these  measures  would  not  likely  be 
realized  in  areas  without  sufficient 
competition.  The  Commission  believes 
this  policy  remains  intact,  and  question 
whether  those  areas  on  the  largest  100 
MSAs  list  only  because  they  have  been 
combined  with  other  MSAs  into  CMSAs 
are  sufficiently  competitive  to  be  subject 
to  the  LNP  and  pooling  requirements. 
The  Commission  therefore  seeks 
comment  on  whether  to  require  carriers 
in  such  MSAs  to  provide  LNP  and 
participate  in  thousands-block  number 
pooling.  Comments  should  address 
whether  requiring  LNP  and  pooling  in 
these  additional  MSAs  will  further  our 
pro-competition  and  numbering 
resource  optimization  goals.  The 
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Commission  also  seeks  comment  on 
whether,  in  the  alternative,  to  give  state 
commissions  authority  to  require  LNP 
and  pooling  in  these  additional  MSAs. 
Commenters  should  address  what 
factors  states  must  consider  (e.g.,  the 
number  of  competing  service  providers 
in  the  MSA),  whether  certain  criteria 
must  be  met,  and  whether  any  such 
authority  should  be  subject  to 
Commission  approval  on  a  case-by-case 
basis.  In  addition,  commenters  should 
address  whether  small  or  rural  carriers 
should  be  able  to  opt  out  of 
participation  in  such  MSAs  upon  a 
showing  that  there  are  no  competing 
carriers  in  the  applicable  geographic 
area. 

Initial  Regulatory  Flexibility  Analysis 

7.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended. 
(RFA),  5  U.S.C.  603,  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  a  substantial  number  of  small 
entities  by  the  policies  and  rules 
proposed  in  this  FNPRM.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
FNPRM  provided  in  paragraph  26  of  the 
FNPRM.  The  Commission  will  send  a 
copy  of  the  FNPRM,  including  this 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration.  5 
U.S.C.  603(a).  In  addition,  the  FNPRM 
and  IRFA  (or  summaries  thereof)  will  be 
published  in  the  Federal  Register.  Id. 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

8.  The  Commission  is  issuing  this 
FNPRM  to  seek  further  comment  on 
whether  the  Commission  should  again 
extend  the  LNP  requirements  to  all 
carriers  in  the  largest  100  MSAs, 
regardless  of  whether  they  receive  a 
request  to  provide  LNP.  The 
Commission  also  seeks  conunent  on 
whether  all  carriers  in  the  top  100  MSAs 
should  be  required  to  participate  in 
thousands-block  nxmiber  pooling, 
regardless  of  whether  they  are  required 
to  be  LNP  capable.  Finally,  the 
Commission  seeks  comment  on  whether 
all  MSAs  included  in  CMSAs  on  the 
Census  Bureau's  list  of  the  largest  100 
MSAs  should  be  included  on  the 
Commission's  list  of  the  top  100  MSAs. 
Receiving  conmient  on  such  matters 
will  help  to  ensure  that  number 
portability  and  thousands-block  number 
pooling  are  implemented  effectively  and 
efficiently. 


B.  Legal  Basis 

9.  The  authority  for  actions  proposed 
in  this  FNPRM  may  be  found  in  §  52.23 
of  the  Conunission's  rules.  47  CFR 
52.23.  sections  1.  3,  4.  201-205.  and  251 
of  the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151, 153. 154.  201- 
205,  and  251. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply 

10.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  rules  adopted  herein.  5  U.S.C. 
604(a)(3).  The  RFA  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization."  and  "small 
governmental  jurisdiction."  5  U.S.C. 
601(6).  The  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  imder  the  Small 
Business  Act,  unless  the  Commission 
has  developed  one  or  more  definitions 
that  are  appropriate  for  its  activities.  5 
U.S.C.  601(3).  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA.  15  U.S.C.  632. 

11.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide  appears  to  be  data 
the  Commission  publishes  annually  in 
its  Telecommunications  Provider 
Locator  report,  derived  from  filings 
made  in  connection  with  the 
Telecommunications  Relay  Service 
(TRS).  47  CFR  64.601  et  seq.  According 
to  data  in  the  most  recent  report,  there 
are  5,679  interstate  service  providers. 
These  providers  include,  inter  alia,  local 
exchange  carriers,  wireline  carriers  and 
service  providers,  interexchange 
carriers,  competitive  access  providers, 
operator  service  providers,  pay 
telephone  operators,  providers  of 
telephone  service,  providers  of 
telephone  exchange  service,  and 
resellers. 

12.  We  have  included  small 
incumbent  local  exchange  carriers 
(LECs),  47  U.S.C  251(h),  in  this  present 
RFA  analysis.  As  noted  above,  a  "small 
business"  under  the  RFA  is  one  that, 
inter  alia,  meets  the  pertinent  small 
business  size  standard  (e.g.,  a  telephone 
communications  business  having  1 ,500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  15 
U.S.C.  632.  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 


purposes,  small  incumbent  LECs  are  not 
dominant  in  thefr  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  We  have  therefore 
included  small  incumbent  LECs  in  this 
RFA  analysis,  although  we  emphasize 
that  this  RFA  action  has  no  effect  on 
FCC  analyses  and  determinations  jn 
other.  non-RFA  contexts. 

1 3 .  Total  Number  of  Telephone 
Companies  Affected.  The  Census 
Bureau  reports  that,  at  the  end  of  1992, 
there  were  3,497  firms  engaged  in 
providing  telephone  services,  as  defined 
therein,  for  at  least  one  year.  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  LECs, 
interexchange  carriers,  competitive 
access  providers,  operator  service 
providers,  pay  telephone  operators,  and 
resellers.  It  seems  certain  that  some  of 
these  3,497  telephone  service  firms  may 
not  qualify  as  small  entities  because 
they  are  not  "independently  owned  and 
operated."  15  U.S.C.  632(a)(1).  It  seems 
reasonable  to  conclude  that  fewer  than 
3.497  telephone  service  firms  are  small 
entity  telephone  service  providers  that 
may  be  affected  by  these  rules. 

14.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  wireline 
telecommunications  carriers.  The 
Census  Bureau  reports  that  there  were 
2,321  such  telephone  companies  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  According  to  the  SBA's 
definition,  such  a  small  business 
telephone  company  is  one  employing  no 
more  than  1,500  persons.  13  CFR 
121.201.  All  but  26  of  the  2,321  wireline 
companies  listed  by  the  Census  Biu"eau 
were  reported  to  have  fewer  than  1 ,000 
employees.  Even  if  all  26  of  the 
remaining  companies  had  more  than 
1,500  employees,  there  would  still  be 
2,295  wireline  companies  that  might 
qualify  as  small  entities.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  wireline  carriers  and  service 
providers  that  would  qualify  as  smeill 
business  concerns  under  SBA's 
definition.  Therefore,  we  estimate  that 
fewer  than  2,295  communications 
wireline  companies  are  small  entities 
that  may  be  affected  by  these  rules. 

15.  Local  Exchange  Carriers, 
Competitive  Access  Providers, 
Interexchange  Carriers,  Operator 
Service  Providers,  Payphone  Providers, 
and  Resellers.  Neither  the  Commission 
nor  the  SBA  has  developed  a  specific 
size  standard  definition  for  small  LECs, 
competitive  jaccess  providers  (CAPS), 
interexchange  carriers  (IXCs),  operator 
service  providers  (OSPs),  payphone 
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providers,  or  resellers.  The  closest 
applicable  size  standard  for  these 
carrier-types  under  SBA  rules  is  for 
wireline  telecommunications  carriers 
and  telecommunications  resellers.  13 
CFR  121.201.  The  most  reliable  source 
of  information  that  we  know  regarding 
the  number  of  these  carriers  nationwide 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the  TRS.  47 
CFR  64.601  et.  seq.  According  to  our 
most  recent  data,  there  are  1.329  LECs, 
532  CAPS.  229  DCCs.  22  OSPs.  936 
payphone  providers,  and  710  resellers. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  or  have  more  than 
1.500  employees,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  these  carriers  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition.  Therefore, 
we  estimate  that  there  are  fewer  than 
1.329  small  entity  LECs  or  small 
incumbent  LECs.  532  CAPs,  229  IXCs. 
22  OSPs.  936  payphone  providers,  and 
710  resellers  that  may  be  affected  by 
these  rules. 

D.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

16.  Future  rules  may  require  carriers 
within  the  100  largest  MSAs  to  be  LNP- 
capable.  regardless  of  whether  they  have 
received  a  specific  request  from  another 
carrier  to  provide  LNP.  In  addition,  we 
may  also  require  all  carriers  in  the  top 
100  MSAs  to  participate  in  thousands- 
block  number  pooling,  regardless  of 
whether  they  are  required  to  be  LNP 
capable.  These  rules  may  also  include 
carriers  that  were  not  previously 
included  in  the  top  100  MSAs.  These 
potential  requirements  and  inclusions  of 
new  carriers  may  impose  additional 
obligations  on  such  carriers. 
Commenters  shoiUd  discuss  whether 
such  requirements  would  pose  an 
unreasonable  burden  on  any  group  of 
carriers  including  small  carriers. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

17.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  "Hie  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities:  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design. 


standards:  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  5  U.S.C.  603(c). 

18.  This  FNPRM  may  impact  small 
entities  that  were  not  previously  subject 
to  our  rules  because  they  were  not 
previously  in  the  top  100  MSAs  or  were 
not  otherwise  required  to  be  LNP  or 
pooling-capable.  These  requirements, 
however,  are  not  designed  to  impact 
small  entities  any  differenUy  than  larger 
entities.  Rather,  these  requirements  are 
designed  to  promote  nationwide, 
effective  and  efficient  LNP  and  number 
pooling.  Furthermore,  in  the  FNPRM. 
we  explore  possible  exemptions  for 
small  carriers.  Specifically,  we  seek 
comment  on  whether  certain  small 
carriers  that  have  switches  either  within 
the  largest  100  MSAs  or.  in  areas 
adjoining  the  100  largest  MSAs,  but 
provide  service  to  no  or  few  customers 
within  the  MSA.  should  be  exempt  from 
the  LNP  requirement.  Thus,  we  seek  to 
avoid  creating  an  overwhelming  burden 
for  those  carriers  that  are  not  likely  to 
receive  a  request  for  LNP.  We  also  seek 
comment  on  whether  certain  small 
carriers,  or  classes  of  carriers  that  utilize 
numbering  resources,  should  be  exempt 
from  the  pooling  requirements.  In 
addition,  we  request  that  commenters 
address  whether  small  or  rural  carriers 
should  be  able  to  opt  out  of 
participation  in  certain  areas  within  the 
largest  100  combined  MSAs  upon  a 
showing  that  there  are  no  competing 
carriers  in  the  applicable  geographic 
area. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules. 


Second  Further  Notice  of  Proposed 
Rulemaking  in  CC  Docket  95-1 1 6, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  52 

Communications  common  carriers. 
Telecommunications.  Telephone. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  02-8250  Filed  4-4-02;  8:45  am) 
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19.  None. 
Report  to  Congress 

20.  The  Commission  will  send  a  copy 
of  this  FNPRM  including  this  IRFA.  in 
a  report  to  be  sent  to  Congress  pursuant 
to  the  Congressional  Review  Act.  In 
addition,  the  Commission  will  send  a 
copy  of  this  FNPRM,  including  this 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  SBA.  A  copy  of  this  FNPRM,  and 
IRFA  (or  summaries  thereof)  will  also  be 
published  in  the  Federal  Register. 

21.  Pursuant  to  Sections  1,3,4,  201- 
205,  251  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151. 153. 
154,  201-205.  and  251.  this  Third 
Further  Notice  of  Proposed  Rulemaking 
in  CC  Docket  99-200.  and  Second 
Further  Notice  of  Proposed  Rulemaking 
in  CC  Docket  95-116  is  hereby  adopted. 

22.  The  Commission's  Consumer 
Information  Bureau.  Reference 
Information  Center,  shall  send  a  copy  of 
this  Third  Further  Notice  of  Proposed 
Rulemaking  in  CC  Docket  99-200,  and 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-413;  MM  Docket  No.  02-56;  RM- 
10391] 

Radio  Broadcasting  Sarvicos;  Da 
Riddar  and  Marryvllla,  LA 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule.         


summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Apex  Broadcasting, 
Inc..  licensee  of  Station  KROK(FM). 
Channel  221C3.  De  Ridder,  Louisiana, 
requesting  the  reallotment  of  Channel 
221C3  from  De  Ridder  to  Merryville. 
Louisiana,  and  modification  of  its 
authorization  accordingly,  pursuant  to 
the  provisions  of  Section  1.420(i)  of  the 
Commission's  Rules.  The  coordinates 
for  requested  Channel  221C3  at 
Merryville,  Louisiana,  are  30-48-35  NL 
and  93-29-29  WL. 

Petitioner's  reallotment  proposal 
complies  with  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules,  and 
therefore,  the  Conunission  will  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channel  221C3  at 
Merryville,  Louisiana,  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel. 

DATES:  Comments  must  be  filed  on  or 
before  May  6,  2002,  and  reply  comments 
on  or  before  May  21.  2002. 
ADDRESSES:  Secretary.  Federal 
Commimications  Commission.  445  12th 
Street,  SW,  Room  TW-A325. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Erwin 
G.  iCrasnow.  Esq.;  Vemer.  Liipfert. 
Bemhard.  McPherson  and  Hand;  901 . 
15th  Street.  NW.  Suite  700;  Washington. 
DC  20005. 
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FOR  FURTHER  INFORMATION  CONTACT:  R. 
Earthen  Gorman,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
02-56,  adopted  March  6,  2002,  and 
released  March  15.  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
II,  445  12th  Street,  SW.  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractors. 
Qualex  International.  Portals  II,  445 
12th  Sti-eet,  SW.  Room  CY-B402, 
Washington,  DC,  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission   • 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 


|l.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  adding  Merryville,  Channel 
221C3.  and  removing  Channel  221C3  at 
De  Ridder. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  02-8196  Filed  4-4-02;  8:45  am] 
MUMQ  CO06  ena-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-564;  MM  Docket  No.  02-48;  RM- 
10386] 

Radio  Broadcaating  Servicea;  Cuthbart 
and  Buana  Viata,  Georgia 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Alaga 
Communications  Corp..  licensee  of 
Station  WMRZ(FM),  Channel  264C3. 
Cuthbert,  Georgia,  requesting  the 
reallotment  of  Channel  264C3  from 
Cuthbert  to  Buena  Vista,  Georgia,  and 
modification  of  its  authorization 
accordingly,  pursuant  to  the  provisions 
of  section  1.420(i)  of  the  Commission's 
Rules.  The  coordinates  for  requested 
Channel  264C3  at  Buena  Vista,  Georgia, 
are  32-11-57  NL  and  84-35-07  WL. 

Petitioner's  reallotment  proposal 
complies  with  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules,  and 
therefore,  the  Commission  will  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channel  264C3  at  Buena 
Vista,  Georgia,  or  require  the  petitioner 
to  demonstrate  the  availability  of  an 
additional  equivalent  class  chaimel. 
DATES:  Comments  must  be  filed  on  or 
before  April  29,  2002,  and  reply 
comments  on  or  before  May  14,  2002. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445  12th 
Street.  SW..  Room  TW-A325. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  coxuisel.  as  follows:  The 
Law  Office  of  Dan  J.  Alpert;  2120  N.  21st 
Road;  Arlington,  Virginia  22201. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
02-48.  adopted  February  27.  2002,  and 
released  March  8,  2002.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
n,  445  12th  Street,  SW,  CY-A257. 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Conunission's  duplicating  contractors. 
Qualex  International.  Portals  II.  445 
12th  Street.SW.  Room  CY-B402. 
Washington.  DC  20554.  telephone  202- 


863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1. The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  §§  154.  303,  334.  and 
336. 

§73.202    [Amended] 

1.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Georgia,  is  amended 
by  adding  Buena  Vista,  Channel  264C3, 
and  removing  Cuthbert,  Channel  264A*. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  02-8254  Filed  4-4-02;  8:45  am) 
BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[WT  Doctet  No.  02-55;  FCC  02-81] 

Improving  Public  Safaty 
Communlcationa  in  tha  800  MHz  Band 
and  Consolidating  tha  900  MHz 
lndustrialA,^nd  Tranaportation  and 
Bualnaaa  Pool  Channala 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


•  On  July  17,  2001,  the  authorization  for  Station 
WMRZ,  Cuthbert,  Georgia,  was  modified  to  specify 
operation  on  Channel  264C3  in  lieu  of  Channel 
264A  (BLH-20010419AAJ).  See  Report  and  Order 
adopted  March  25,  2002,  and  released  March  29, 
2002  (DA  02-736). 
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summary:  In  this  dociunent.  the 
Commission  seeks  comment  on 
proposals  made  by  the  National 
Association  of  Manufacturers  and 
MRFAC.  Inc.  and  Nextel 
Communications,  Inc.  for  alleviation  of 
interference  to  public  safety 
communications  in  the  800  MHz  band. 
The  primary  objective  of  the  Notice  of 
Proposed  Rule  Making  is  to  explore  all 
available  options  and  alternatives  for 
improving  the  spectrum  environment 
for  public  safety  operations  in  the  800 
MHz  Band  and  to  ensure  that  public 
safety  agencies  have  access  to  adequate 
spectrum  resources  in  the  800  MHz 
band  to  support  their  critical  missions. 
The  Commission  also  requests  comment 
on  the  terms  and  conditions  of  licenses 
in  the  900  MHz  land  mobile  band  if  it 
is  used  to  relocate  800  MHz  licensees  to 
resolve  interference.  Finally,  the 
Commission  also  seeks  comment  on  a 
Petition  for  Rule  Making  filed  by  the 
Personal  Communications  Industry 
Association  (PCIA)  to  consolidate  the 
Business  and  Industrial/Land 
Transportation  Pools. 
DATES:  Written  comments  by  the  public 
on  the  proposed  are  due  on  or  before 
May  6,  2002,  and  reply  comments  are 
due  on  or  before  June  4,  2002. 
AOOftESSES:  Acting  Secretary,  William  F. 
Caton.  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
St.,  SW.,  Washington.  DC  20554.  Filings 
can  be  sent  first  class  by  the  US  Postal ' 
Service,  by  an  overnight  courier  or  hand 
and  messenger-delivered.  Hand  and 
message-delivered  paper  filings  must  be 
delivered  to  236  Massachusetts  Avenue, 
NE.,  Suite  110,  Washington,  DC  20002. 
Overnight  courier  (other  than  U.S. 
Postal  Service  Express  Mail  and  Priority 
Mail)  must  be  sent  to  9300  East 
Hampton  Drive.  Capitol  Heights.  MD 
20743. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Wilhelm.  Wireless 
Telecommunications  Bureau,  Public 
Safety  and  Private  Wireless  Division,  at 
(202)  418-0680  (voice).  (202)  418-1169 
(TTY).  mwilhelm@fcc.gov  (e-mail). 
SUPPLEMENTARY  INFORMATKW:  This  is  a 
summary  of  the  Federal 
Commimications  Commission's  Notice 
of  Proposed  Rule  Making,  FCC  02-81. 
adopted  on  March  14.  2002  and  released 
on  March  15.  2002.  The  full  text  of  this 
Notice  of  Proposed  Rule  Making  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center.  Room  CY-A257. 
445  12th  Street.  SW..  Washington.  DC 
20554.  The  complete  text  and  graphical 
appendices  may  be  purchased  from  the 
Gammission's  copy  contractor,  Qualex 
International.  445  12th  Street.  SW., 


Room  CY-B402.  Washington.  DC  20554. 
The  full  text  may  also  be  downloaded  at 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Martha  Contee  at  (202)  418- 
0260  or  TTY  (202)  418-2555. 
1.  In  this  NPRM,  the  Commission: 

•  Describes  the  current  configuration 
of  the  800  MHz  band  public  safety  and 
non-public  safety  systems. 

•  Discusses  the  causes  of  severe 
interference  to  public  safety 
communications. 

•  Tentatively  concludes  that 
increasing  levels  of  harmful  interference 
to  public  safety  communications  on  the 
800  MHz  band  must  be  remedied. 

•  Discusses  various  means  of 
reconfiguring  the  800  MHz  band  in  a 
manner  that  will  effectively  minimize 
interference  to  public  safety  radio 
systems  from  Commercial  Mobile  Radio 
Service  stations  using  cellular 
architecture. 

•  Requests  information  on  the 
amount  of  spectrum  sufficient  to  meet 
the  needs  of  public  safety. 

•  Discusses  means  of  Dandling 
licensing  and  frequency  coordination  if 
the  800  MHz  band  is  restructured  and 
incumbent  800  MHz  licensees  are 
relocated  to  other  suitable  bands. 

•  With  respect  to  any  necessary 
incumbent  relocation,  discusses  what 
replacement  spectrum  would  be 
appropriate  for  displaced  incumbents, 
who  would  be  reimbursed  for  relocating 
and  who  would  pay  the  costs  associated 
with  relocation. 

•  Considers  complementary  means  of 
reducing  interference  to  800  MHz  public 
safety  communications  in  addition  to 
reconfiguration  of  the  800  MHz 
frequency  band,  including  receiver 
standards,  stricter  limits  on  out  of  band 
emissions,  and  more  robust  public 
safety  signals. 

•  Describes  and  discusses  PCIA's 
petition  for  rule  making  seeking  to 
consolidate  the  Business  and  Industrial/ 
Land  Transportation  pools. 

•  Requests  comment  on  the  terms  and 
conditions  of  licenses  in  the  900  MHz 
land  mobile  band  if  it  is  used  to  relocate 
displaced  licensees. 

2.  If  commenting  parties  believe  800 
MHz  band  restructuring  is  necessary  to 
mitigate  interference  to  800  MHz  public 
safety  systems,  they  should  describe 
their  restructxuing  proposals  in 
sufficiently  exact  detail  that  the 
Conunission  can  ascertain  whether  they 
meet  our  goal  of  resolving  interference 
with  minimmn  disruption  to  existing 
services.  If  the  800  MHz  band  is 
restructiuwi,  there  is  the  potential  for 
gaining  additional  spectrum  for  use  by 
public  safety  agencies.  Before  adopting 
any  plan  that  would  realize  additional 


public  safety  spectrum,  the  Commission 
requires  quantitative  information  on 
public  safety  agencies'  needs  for 
additional  spectnmi.  The  Commission 
seeks  such  information  in  this  NPRM.  In 
order  that  the  Commission  may  build  a 
record  suifficient  to  take  timely  and 
effective  action  to  alleviate  interference 
to  public  safety  communications,  it 
solicits  comments  from  the  public  safety 
community,  telecommunications    , 
carriers.  Specialized  Mobile  Radio. 
Business  and  Industrial/Land 
Transportation  licensees  and  their 
representatives,  equipment 
manufactiu«rs,  government  agencies 
and  any  other  parties  who  can 
contribute  to  a  solution  to  an 
interference  problem  potentially 
threatening  to  life  and  property.  Also, 
the  Commission  seeks  comment  from  all 
interested  parties  on  PCIA's  proposal  to 
merge  the  900  MHz  Business  and 
Industrial/Land  Transportation  pools 
into  a  single  pool  accessible  to  both 
services. 

I.  Procedural  Matters 

A.  Ex  Parte  Rules 

3.  Pursuant  to  §  1.1206  of  the 
Commission's  ex  parte  rules.  47  CFR 
1.1206.  this  rulemaking  proceeding  is  a 
permit-but-disclose  proceeding. 
Provided  they  are  disclosed  in 
accordance  with  the  Commission's 
rules,  ex  parte  presentations  are 
permitted,  except  during  the  Simshine 
Agenda  period. 

B.  Filing  Procedures 

4.  Pursuant  to  Sections  1.415  and 
1.419  of  the  Commission's  Rules,  47 
CFR  1.415  and  1.419.  interested  parties 
may  file  conmients  on  this  Notice  of 
Proposed  Rule  Making  on  or  before  May 
6,  2002,  and  reply  comments  on  or 
before  Jime  4,  2002.  Comments  and 
reply  comments  should  be  filed  in  WT 
Docket  No.  02-55.  All  relevant  and 
timely  filings  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  interested  parties  must 
file  an  original  and  foiu-  copies  of  each 
comment  or  reply  comment. 
Commenting  parties  who  wish  each 
Commissioner  to  receive  personal 
copies  of  their  submissions  must  file  an 
original  and  nine  copies  of  each 
comment  and  reply  comment. 
Comments  and  reply  comments  must  be 
directed  to  William  F.  Caton.  Office  of 
the  Secretary.  Federal  Communications 
Commission.  445  12th  St..  SW., 
Washington,  DC  20554.  Copies  of  all 
comments  also  should  be  provided  to 
(1)  the  Conmiission's  duplicating 
contractor.  Qualex  International,  Portals 
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n.  445  12th  Street,  SW.  Room  CY-B402. 
Washington.  DC.  20554.  and  (2)  Michael 
J.  Wilhelm.  Public  Safety  and  Private 
Wireless  Division.  Wireless 
Telecommunications  Bureau.  Federal   . 
Communications  Commission.  445  12th 
Street.  SW..  Washington.  DC  20554. 
Filings  can  be  sent  first  class  by  the  US 
Postd  Service,  by  an  overnight  courier 
or  hand  and  messenger-delivered.  Hand 
and  messenger-delivered  paper  filings 
must  be  delivered  to  236  Massachusetts 
Avenue.  NE..  Suite  110.  Washington,  DC 
20002.  Overnight  courier  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights.  MD 
20743. 

5.  Comments  may  also  be  filed  using 
the  Conmiission's  Electronic  Comment 
Filing  System  (ECFS).  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  http:/ 
/www.fcc.gov/e-file/ecfs.html. 
Generally,  only  one  copy  of  ah 
electronic  submission  must  be  filed. 
Parties  may  also  submit  an  electronic 
comment  by  Internet  e-mail.  To  obtain 
filing  instructions  for  e-mail  comments, 
commenting  parties  should  send  an  e- 
mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message:  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply.  Or.  you 
may  obtain  a  copy  of  the  ASCII 
Electronic  Transmittal  Form  (FORM- 
ED at  http://www.fcc.gov/e-file/ 
email.html. 

6.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
FCC  Reference  Information  Center. 
Room  CY-A257.  at  the  Federal 
Communications  Commission.  445  12th 
St..  SW.  Washington.  DC.  20554.  Copies 
of  comments  and  reply  comments  are 
available  through  the  Commission's 
duplicating  contractor:  Qualex 
International.  Portals  II,  445  12th  Street, 
SW,  Room  CY-B402,  Washington.  DC. 
20554.  telephone  202-863-2893. 
facsimile  202-863-2898.  or  via  e-mail  at 
qualexint@aol.com.  This  Notice  of 
Proposed  Rulemaking  can  be  found  on 
the  Wireless  Telecommunications 
Bureau  home  page  at  http:// 
wireless.fcc.gov. 

C.  Regulatory  Flexibility  Act 

7.  Pursuant  to  the  Regulatory 
Flexibility  Act.  see  5  U.S.C.  603,  the 
Initial  Regulatory  Flexibility  Act 
Analysis  is  set  forth  beginning  at 
paragraph  nine.  We  request  written 
public  comments  on  the  Initial 
Regulatory  Flexibility  Analysis.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  as  the 


commeiits  on  the  rest  of  the  Notice  of 
Proposed  Rule  Making,  and  must  have 
a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Initial  Regulatory  Flexibility  Analysis. 
The  Commission's  Consimier 
Information  Bureau.  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  of  Proposed  Rule  Making, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  the  Regulatory  Flexibility  Act. 

8.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

n.  initial  Regulatory  Flexibility 
Analysis  for  Notice  of  Proposed 
Rulemaking 

9.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  of  the  policies  and  rules 
proposed  in  this  Notice  of  Proposed 
Rulemaking  (Notice).  Written  public 
comments  are  requested  regarding  this 
IRFA.  Comments  must  be  identified  as 
responses  to  the  KFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Notice  provided  in  paragraph  4  of  the 
item.  The  Commission  will  send  a  copy 
of  the  Notice,  including  this  IRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  In 
addition,  the  Notice  and  IRFA  (or 
simmiaries  thereof)  will  be  published  in 
the  Federal  Register. 

A.  Need  for,  and  Objectives  of  the 
Proposed  Rules 

10.  In  the  Notice,  we  consider 
proposals  submitted  by  Nextel,  Inc. 
(Nextel)  and  the  National  Association  of 
Manufacturers  and  MRFAC,  Inc.  (NAM). 
Nextel  proposes  to:  (1)  Expand  the  800 
MHz  public  safety  spectrum  by 
consolidating  it  into  10  MHz  blocks  of 
contiguous  channels  at  806-816  MHz 
and  851-861  MHz;  (2)  relocate  National 
Public  Safety  Planning  Advisory 
Committee  (NPSPAC)  licensees  from 
their  current  821-824  MHz  and  866-869 
MHz  channels  into  the  above  blocks  of 
contiguous  public  safety  spectrum;  (3) 
relocate  Business,  Industrial  and  Land 
Transportation  (I/LT),  and  Specialized 
Mobile  Radio  (SMR)  licensees  from  their 
current  channels  in  the  809.75-816 
MHz  and  854.75-861  MHz  band  to 


channels  in  the  896-901  MHz  and  935- 
940  MHz  band  and  in  the  762-764  MHz 
and  792-794  MHz  Guard  Band  Block  B; 
(4)  establish  an  allocation  for  "low  site, 
low  power  digital  SMR"  licensees  in  the 
816-824  MHz  and  861-869  MHz  band; 
and  (5)  establish  two  5  MHz  blocks  for 
"Nextel  SMR"  in  the  2  GHz  Mobile 
Satellite  Service  (MSS)  band.  NAM 
proposes  that  the  800  MHz  land  mobile 
band  be  restructured  so  that  there  is  a 
public  safety  segment  bom  806-811 
MHz  and  851-856  MHz;  an  SMR. 
Business,  and  Industrial  and  Land 
Transportation  segihent  from  811-816 
MHz  and  856-861  MHz;  and  a  Cellular 
Architecture  Digital  SMR  segment  at 
816-824  MHz  and  861-869  MHz.  We 
will  also  give  consideration  to  other 
reallocation  proposals.  We  have 
tentatively  concluded  that  spectrum 
reallocation  would  be  in  the  public 
interest  because  it  would  solve  current 
and  future  harmful  interference  to  800 
MHz  public  safety  communications. 

11.  We  also  consider  a  proposal  that 
the  800  MHz  and  900  MHz  Business  and 
Industrial/Land  Transportation  (I/LT) 
pools  be  consolidated  into  a  single  pool 
accessible  by  both  services.  In  the 
alternative,  we  propose  to  lift  the  freeze 
on  intercategory  sharing  that  prevents 
the  use  of  I/LT  channels  by  Business 
entities. 

B.  Legal  Basis 

12.  Authority  for  issuance  of  this  item 
is  contained  in  Sections  4(i).  and  303(f) 
and  (r)  and  Section  332  of  the  ; 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154{i).  303(f)  and 
(r).  332. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

13.  The  RFA  directs  agencies  to 
provide  a  description  of  and.  where 
feasible,  an  estimate  of  the  niunber  of 
small  entities  that  may  be  affected  by 
proposed  rules,  if  adopted.  The  RFA 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  business  concern"  imder 
Section  3  of  the  Small  Business  Act, 
unless  the  Commission  has  developed 
one  or  more  definitions  that  are 
appropriate  for  its  activities.  Under  the 
Small  Business  Act,  a  small  business 
concern  is  one  that:  (1)  Is  independently 
owned  and  operated,  (2)  is  not 
dominant  in  its  field  of  operation,  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration. 

14.  A  small  organization  is  generally 
any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 


16354 


Federal  Regirter/Vol.  67.  No.  66 /Friday.  April  5.  2002 / Proposed  Rules 


is  not  dominant  in  its  field.  Nationwide, 
as  of  1992.  there  were  approximately 
275,801  small  organizations.  A  "small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States. 
This  nimiber  included  38,978  counties, 
cities,  and  towns;  of  these,  37,566,  or 
ninety-six  percent,  have  populations  of 
fewer  than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (ninety-one 
percent)  are  small  entities.  Below,  we 
further  describe  and  estimate  the 
niunber  of  small  entities — applicants, 
licensees,  and  radio  equipment 
manufacturers — that  may  be  affected  by 
the  proposals,  if  adopted,  in  this  Notice. 

15.  Public  Safety  Radio  Licensees. 
There  are  ciurenUy  1320  public  safety 
and  NSPAC  licensees  who  would  be 
required  to  relocate  their  station 
facilities,  with  some  reimbursement,  if 
the  NAM  or  Nextel  proposals  described 
in  the  Notice  of  Proposed  Rulemaking 
were  adopted.  The  NSPAC  licensees 
operate  on  six  (6)  MHz  of  spectnmi  from 
821-B24  and  866-869  MHz  known  as 
the  NSPAC  channels.  In  this  band  the 
public  safety  channels  are  not 
interleaved  with  channels  of  other 
services;  however,  the  band  abuts  the 
upper  200  SMR  charmels  ending  at  821/ 
866  MHz  and  the  cellular  band 
beginning  at  824/869  MHz.  The  other 
public  safety  licensees— operating  on 
channels  interleaved  with  chaimels  of 
other  services — affected  by  this 
proceeding  include  police,  fire,  local 
government,  forestry  conservation, 
highway  maintenance,  and  emergency 
medical  services  operating  in  the  800 
MHz  band.  Non-Federal  government 
entities,  as  well  as  private  businesses, 
are  licensees  for  these  services.  As 
indicated  above,  all  governmental 
entities  with  populations  of  less  than 
50,000  fall  within  the  definition  of  a 
small  entity. 

16.  Neither  the  Commission  nor  the 
SBA  has  developed  a  definition  of  small 
businesses  directed  specifically  toward 
public  safety  licensees.  Therefore,  the 
applicable  definition  of  small  business 
is  the  definition  vmder  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
business  is  a  radiotelephone  company 
employing  no  more  than  1,500  persons. 
According  to  the  Bureau  of  the  Census, 
only  twelve  radiotelephone  firms  from  a 
total  of  1.178  such  firms  that  operated 


during  1992  had  1,000  or  more 
employees.  Therefore,  even  if  all  twelve 
of  these  firms  were  public  safety 
licensees,  nearly  all  would  be  small 
businesses  under  the  SBA's  definition, 
if  independently  owned  and  operated. 

17.  Business.  I/LT,  and  SMR  licensees. 
At  present,  there  are  2,100  Business  and 
I/LT  licensees  who  would  be  required  to 
relocate  their  station  facilities,  without 
reimbursement,  if  the  Nextel  proposal 
described  in  the  Notice  were  adopted. 
Also,  there  are  currenUy  1,100  SMR 
licensees  who  would  be  required  to 
relocate  their  station  facilities,  without 
reimbursement,  if  the  Nextel  proposal 
were  implemented.  Significantly  fewer 
such  licensees  would  have  to  be 
relocated  under  the  NAM  proposal. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
businesses  directed  specifically  toward 
these  licensees.  Therefore,  the 
applicable  definition  of  small  business 
is  the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
business  is  a  radiotelephone  company 
employing  no  more  than  1 ,500  persons. 
According  to  the  Bureau  of  the  Census, 
only  twelve  radiotelephone  firms  from  a 
total  of  1,178  such  firms  that  operated 
during  1992  had  1,000  or  more 
employees.  Therefore,  even  if  all  twelve 
of  these  firms  were  business,  ILT,  SMR, 
or  MSS  licensees,  nearly  all  would  be 
small  businesses  under  the  SBA's 
definition,  if  independenUy  owned  and 
operated. 

18.  Communications  Equipment 
Manufacturers.  This  proposal  will 
provide  marketing  opportimities  for 
radio  manufacturers,  some  of  which 
may  be  small  businesses.  According  to 
the  Small  Business  Administration's 
regulations,  a  radio  and  television 
broadcasting  and  communications 
equipment  manufacturer  must  have  750 
or  fewer  employees  in  order  to  qualify 
as  a  small  business  concern.  Census 
Bureau  data  indicate  that  there  are  858 
U.S.  firms  that  manufacture  radio  and 
television  broadcasting  and 
communications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and',  therefore,  would  be 
classified  as  small  entities.  We  do  not 
have  information  that  indicates  how 
many  radio  equipment  manufacttirers 
who  would  be  interested  in 
manufacturing  the  new  radio  equipment 
are  among  these  778  small  firms. 
Motorola  and  M/A  COM  Private  Radio 
Systems,  Inc.,  however,  are  major, 

nationwide  radio  equipment 

manufacturers,  and  thus,  would  not 

qualify  as  small  businesses. 


D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

1 9.  The  Notice  of  Proposed 
Rulemaking  does  not  propose  a  rule  that 
will  entail  additional  reporting, 
recordkeeping,  and/or  third-party 
consultation  or  other  compliance  efforts. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

20.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
imder  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  5  U.S.C.  603. 

21.  As  an  alternative  to  relocating 
Business,  I/LT,  and  SMR  systems,  we 
will  consider:  (a)  Allowing  the  licensees 
of  these  systems  to  remain  on  the  public 
safety  chaimels,  on  a  secondary  basis, 
after  the  realignment  plan  is 
implemented,  as  proposed  by  Nextel;  or 
(b)  allowing  Business,  I/LT  and  SMR 
systems  to  remain  in  the  800  MHz  band 
as  proposed  by  NAM.  We  will  also 
consider  such  alternatives  as  may  be 
recommended  in  comments  to  the 
Notice.  We  will  also  evaluate  whether 
the  700  MHz  public  safety  allocation, 
though  currentiy  encxunbered  with 
television  stations,  can  satisfactorily 
meet  public  safety's  spectrum  needs. 

F.  Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

22.  None. 

m.  Ordering  Clause 

23.  Authority  for  the  issuance  of  this 
Notice  of  Proposed  Rule  Making  is 
contained  in  Sections  4(i),  303(f)  and  (r), 
332  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  154(i).  303(f)  and 
(r),  332. 

List  of  Subjects  in  47  CFR  Part  90 

Communications  equipment,  Radio, 
Reporting  and  recordkeeping 
requirements. 
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Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  02-8304  Filed  4-4^2;  8:45  am] 

BILLma  CODE  6712-01-P 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  191, 192,  and  195 
[Docket  NumtMf  RSPA-99-6132] 
RIN  2137-AD42 

Pipeline  Safety:  Producer-Operated 
Outer  Continental  Shelf  Natural  Gas 
and  Hazardous  Liquid  Pipelines  That 
Cross  Directly  Into  State  Waters 

AQENCY:  Research  and  Special  Programs 

Administration  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  proposes  to 
implement  a  provision  of  the  December 
10,  1996,  Memorandimi  of 
Understanding  (MOU)  between  the 
Department  of  the  Interior  (DOI)  and  the 
Department  of  Transportation  (DOT) 
regarding  safety  regulations  of  Outer 
Continental  Shelf  (OCS)  natiual  gas  and 
hazardous  liquid  pipelines.  This  rule 
addresses  producer-operated  natural  gas 
and  hazardous  liquid  pipelines  that 
cross  into  State  waters  without  first 
connecting  to  a  transporting  operator's 
facility  on  the  OCS.  This  proposed  rule 
would  also  address  the  procedures  by 
which  producer  operators  could  petition 
for  approval  to  operate  imder  RSPA 
regulations  governing  pipeline  design, 
construction,  operation,  and 
maintenance. 

DATES:  Comments  on  the  subject  of  this 
proposed  rule  must  be  received  on  or 
before  June  4,  2002. 
ADDRESSES:  Comments  should  identify 
the  docket  niunber  of  this  proposed 
rule,  RSPA-99-6132,  and  be  mailed  to 
the  Dockets  Facility,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Plaza  401,  Washington,  DC  20590- 
0001.  You  should  submit  the  original 
and  one  copy.  Anyone  who  wants 
confirmation  of  receipt  of  their 
comments  must  include  a  stamped,  self- 
addressed  postcard.  The  Dockets  facility 
is  open  from  10:00  a.m.  to  5:00  p.m., 
Monday  through  Friday,  except  on 
Federal  holidays.  Alternatively,  you 
may  submit  written  comments  to  the 
docket  electronically.  To  do  so,  log  on 
to  the  Internet  Web  address  http:// 
dms.dot.gov  and  click  on  "Help"  for 
instructions  on  electronic  filing  of 
comments.  All  written  comments 
should  identify  the  docket  and  notice 


numbers  which  appear  in  the  heading  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
may  contact  L.E.  Herrick  by  telephone  at 
(202)  366-5523.  by  fax  at  (202)  366- 
4566,  by  mail  at  U.S.  Department  of 
Transportation,  RSPA,  DPS-10,  room 
7128, 400  Seventh  Street,  SW., 
Washington,  DC  20590,  or  via  e-mail  to 
le.herrick®rspa.dot.gov  regarding  the 
subject  matter  of  this  notice.  For  copies 
of  this  notice  or  other  material  that  is 
referenced  herein  you  may  contact  the 
Dockets  Facility  by  telephone  at  (202) 
366-5046  or  at  the  addresses  listed 
above. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  complementary  to  the  RSPA  Direct 
Final  Rule  (DFR)  that  addressed  OCS 
natiu-al  gas  or  hazardous  liquid  pipeline 
facilities  located  upstream  of  the  points 
at  which  operating  responsibility  for  the 
pipeline  facility  transfers  from  a 
producing  operator  to  a  transporting 
operator  (November  19,  1997;  62  FR 
61692  and  March  16,  1998;  63  FR 
12659)  and  to  the  DOI  Minerals 
Management  Service  (MMS)  rule, 
"Producer  Operated  Pipelines  that  Cross 
Directiy  into  State  Waters,"  which  was 
published  in  the  Federal  Register  on 
July  27,  2000  (65  FR  46092). 

Background 

hi  May  1996,  MMS  and  RSPA  met 
with  a  joint  industry  workgroup,  which 
was  led  by  the  American  Petroleum 
Institute.  The  workgroup  proposed  that 
the  agencies  rely  upon  individual 
operators  of  natural  gas  and  hazardous 
liquid  production  and  transportation 
pipeline  facilities  to  identify  the 
boundaries  of  their  respective  facilities. 
The  MMS  and  RSPA  agreed  witii  the 
industry  proposal  and  entered  into  an 
interagency  Memorandum  of 
Understanding  (MOU)  on  December  10, 
1996.  The  MOU  was  published  in  a  joint 
MMS-RSPA  Federal  Register  Notice 
(February  14,  1997;  62  FR  7037-7039). 

The  MOU  placed,  to  the  greatest 
practical  extent,  OCS  production 
pipelines  under  DOI  responsibility  and 
OCS  transportation  pipelines  under 
DOT  responsibility.  Therefore,  RSPA 
has  primary  regulatory  responsibility  for 
transporter-operated  pipelines  and 
associated  pumping  or  compressor 
facilities  on  the  OCS,  while  MMS  has 
primary  regulatory  responsibility  for 
producer-operated  facilities  and 
pipelines.  Producing  operators  are 
companies  which  are  engaged  in  the 
extraction  and  processing  of 
hydrocarbons  on  the  OCS.  Transporting 
operators  are  companies  which  are 
engaged  in  the  transportation  of  those 
hydrocarbons  from  die  OCS.  There  are 
approximately  150  operators  of 


producer  pipelines  and  75  operators  of 
transportation  pipelines  on  the  OCS. 

The  MOU  established  a  regulatory 
boundary  on  the  OCS  at  the  point  where 
operating  responsibility  for  the  pipeline 
transfers  from  a  producing  operator  to  a 
transporting  operator.  The  MOU  did  not 
address  the  producer-operated  pipelines 
that  cross  the  Federal/State  boundary 
without  a  transfer  on  the  OCS.  However, 
the  MOU  provided  the  agencies  with  the 
flexibility  to  address  situations  that  do 
not  correspond  to  the  general  definition 
of  the  regulatory  boimdary. 

The  purpose  of  this  proposed  rule  is 
to  address  regulatory  questions 
regarding  producer-operated  pipeline 
facilities  that  cross  the  Federal/State 
boundary  without  first  connecting  to  a 
transporting  operator's  facility  on  the 
OCS  and  to  establish  a  procedure 
whereby  OCS  producing  operators  may 
petition  to  have  their  pipelines 
regulated  by  RSPA.  The  rule  would 
amend  49  CFR  parts  191.1(b)(1), 
192.1(b)(1)  and  195.1(b)(5). 

When  we  published  the  DFR  to 
implement  the  December  1996  MOU  on 
November  19, 1997  (62  FR  61692),  we 
received  comments  from  Chevron 
U.S.A.  Production  Company  and 
Chevron  Pipe  Line  Company  in  which 
they  observed  that  the  proposed 
regulation  did  not  appear  to  allow  OCS 
producer-operated  pipelines  to  remain 
under  DOT  regulatory  authority.  Jhe 
commenters  requested  that  provision  be 
made  to  allow  producers  to  continue  to 
operate  under  DOT  regulations  if 
approval  is  obtained  from  DOI. 

This  arose  because  the  regulatory 
boimdaries  in  the  MOU  and  the  DFR 
were  described  in  terms  of  specific 
points  on  OCS  pipelines  where 
operating  responsibility  transfers  from  a 
producing  operator  to  a  connecting 
transporting  operator.  The  producer- 
operated  pipelines  that  cross  the 
Federal/ State  boimdary  into  State 
waters  without  first  connecting  to  a 
transporter-operated  facility  were  not 
afiected.  Nor  were  the  producer  lines 
that  flow  from  State  waters  to 
production  platforms  located  on  the 
OCS. 

Regardless  of  the  direction  of  flow, 
producer  pipelines  that  cross  the 
Federal/State  boundary  are  always 
subject  to  RSPA  regulation  on  the 
portions  of  the  lines  located  in  State 
waters.  However,  it  does  not  make 
operational  sense  to  have  a  pipeline 
segment  crossing  the  Federal/State 
boundary  subject  to  MMS  regulations  on 
the  OCS  side  of  the  boundary  and  RSPA 
regulations  on  the  State  side  of  the 
boundary.  We  believe  that  a  regulatory 
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boundary  point  is  better  defined  in 
terms  of  a  specific  point  that  isolates 
one  segment  of  a  pipeline  fi-om  another. 
By  contrast,  the  Federal/State 
geographic  boundary  does  not  allow  the 
isolation  of  facilities  on  each  side  of  the 
boundary. 

Therefore,  for  producer-operated 
pipeline  facilities  that  cross  into  State 
waters  without  first  connecting  to  a 
transporting  operator's  facility  on  the 
OCS,  we  propose  that  pipeline  segments 
located  upstream  (generally  seaward)  of 
the  last  valve  on  the  last  production 
facility  (excluding  pipeline  risers  and 
associated  safety  equipment)  be        ^^ 
exempted  from  compliance  with  49  CFR 
parts  190-199. 

Under  this  arrangement,  producer- 
operated  pipeline  facilities  upstream 
(generally  seaward)  of  the  last  valve  on 
the  last  production  facility  on  the  OCS 
would  be  regulated  under  MMS 
regulations.  RSPA  would  continue  to 
inspect  all  upstream  safety  equipment 
(including  valves,  over-pressure 
protection  devices,  cathodic  protection 
equipment,  and  pigging  devices)  that 
serve  to  protect  the  integrity  of  the 
RSPA-regulated  pipeline  segments.  This 
arrangement  is  consistent  with  the 
general  intent  of  the  MOU.  However, 
producer-operators  whose  lines  do  not 
transfer  operating  responsibility  on  the 
OCS  may  petition  RSPA  for  a  different 
regulatory  boundary. 

An  important  principle  of  the 
industry  agreement  leading  to  the  MOU 
is  to  allow  the  operators  to  agree  to  the 
regulatory  boundaries  on  their  facilities. 
Therefore,  producer  pipeline  operators 
may  petition  RSPA's  Office  of  Pipeline 
Safety  imder  49  CFR  190.9  for  approval 
to  operate  under  RSPA  regulations 
governing  pipeline  design,  construction, 
operation,  and  maintenance.  In 
considering  such  petitions,  the  RSPA 
Administrator,  or  designee,  will  consult 
with  the  MMS  and  the  affected  parties. 

This  proposed  rule  would  affect  about 
215  producer-operated  pipelines  that 
are  being  regulated  according  to  a  now- 
superseded  1976  MOU  between  DOI 
and  DOT.  By  exempting  the  producer- 
operated  pipelines  from  RSPA 
regulation,  this  rule  would  reduce  the 
overlapping  regulations  in  accordance 
with  the  MOU  of  December  10, 1996. 
The  rulemaking  would  have  minimal 
economic  impact  on  any  of  the  affected 
operators. 

Regulatory  Analyses  and  Notices 

A.  E.O.  12866  and  DOT  Regulatory 
Policies  and  Procedures 

DOT  does  not  consider  this  action  to 
be  a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 


(58  FR  51735;  October  4,1993). 
Therefore,  it  was  not  forwarded  to  the 
Office  of  Management  and  Budget.  This 
proposed  rule  is  not  significant  under 
DOT'S  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  A  regulatory  evaluation  of  Ais 
proposjd  was  prepared  and  placed  in 
the  docket  of  diis  action. 

Benefits 

Without  the  proposed  rule,  the 
pipeline  operations  of  a  large  number  of 
producers  with  pipelines  crossing 
directly  into  State  waters  could  remain 
subject  to  overlapping  regulations  for 
design,  construction,  operation,  and 
maintenance.  This  includes  about  35 
producers  in  Gulf  of  Mexico  OCS  waters 
and  10  producers  operating  in  California 
OCS  waters.  This  would  be  contrary  to 
the  intent  of  the  American  Petroleum 
Institute  and  industry  agreement  and 
the  MOU  to  regulate  producer-operated 
pipelines  imder  DOI  and  transporter- 
operated  pipelines  under  DOT. 

By  implementing  the  proposed  rule. 
RSPA  will  bring  these  pipelines  under 
the  provisions  of  the  1996  MOU.  This 
should  serve  to  minimize  confusion 
among  operators  concerning  which 
regulations  they  are  expected  to  follow. 
We  estimate  that  each  OCS  producer 
operator  spends  on  average  one-half 
person  year  aimually  per  OCS  pipeline 
to  comply  with  RSPA  regulations. 
Assuming  that  a  loaded  wage  for  a 
person  year  in  the  pipeline  industry  is 
$50,000.  each  company  could  realize  a 
savings  of  $25,000  annually  ($50,000  x 
0.5  person-years  =  $25,000).  The  annual 
savings  to  the  entire  industry  could  be 
as  hi^  as  $1,125,000  ($25,000  x  45 
operators  =  $1,125,000). 

Costs 

The  administrative  costs  of  the 
proposed  rule  are  minimal.  Paperwork 
costs  would  arise  only  in  cases  when  a 
producer  pipeline  operator  decided  to 
request  that  its  pipeline  continue  to  be 
regulated  as  a  RSPA  facility.  We 
estimate  that  less  than  10  producer 
pipeline  operators  will  request  to 
remain  under  RSPA  regulation.  We 
estimate  that  the  time  for  developing 
each  request  and  submitting  it  to  MMS 
and  RSPA  will  be  about  40  hours.  Based 
on  10  requests  at  40  hours  each,  the 
total  one-time  burden  of  requesting  to 
remain  under  RSPA  regulation  will  be 
less  than  400  hours.  Based  on  $35  per 
hour,  we  estimate  that  the  total 
administrative  cost  to  respondents  is 
less  than  $14,000  ($1,400  per  request) 
during  the  first  year  that  the  rule  is 
implemented.  In  the  first  year,  nearly  all 
producer  pipeline  operators  would  have 
decided  whether  to  automatically 


convert  to  MMS  regulation  or  apply  to 
remain  imder  RSPA  regulation.  We 
anticipate  that  in  following  years,  not 
more  than  two  operators  a  year  would 
submit  a  request  to  change  their 
regulatory  status  at  a  total  cost  of 
$2,800.  However,  for  most  following 
years  it  is  highly  unlikely  that  any 
request  would  be  made  as  a  result  of  the 
proposed  rule. 

Tne  proposed  rule  does  not  have  a 
significant  economic  effect  (less  than 
$100  million);  therefore.  RSPA  does  not 
consider  it  to  be  a  major  rule.  We  do  not 
expect  there  to  be  any  increases  in  costs 
or  prices  for  consiuners,  individual 
industries.  Federal,  State,  or  local 
governments,  agencies,  or  geographic 
regions  to  result  from  implementing  the 
proposed  rule.  Any  indirect  effects  on 
costs  or  prices  are  anticipated  to  be 
negligible. 

This  proposed  rule  will  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
plaimed  by  another  agency;  materially 
alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs;  or  raise  novel  legal  or  policy 
issues. 

The  proposed  rule  will  not  have  any 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.  based  enterprises 
to  compete  with  foreign  based 
enterprises  in  other  markets  because  the 
economic  effects  are  minor.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required  under  E.O.  12866. 

B.  Federalism  Assessment  ' 

The  proposed  rule  would  not  have 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(October  30,  1987;  52  FR  41685),  we 
have  determined  that  this  notice  does 
not  have  sufficient  Federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  RSPA  must 
consider  whether  a  rulemaking  would 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

MMS  recently  conducted  an  analysis 
of  150  operators  on  the  Gulf  of  Mexico 
OCS.  For  publicly- traded  operators, 
numbers  of  employees  and  annual  sales 
are  readily  available  on  the  Internet. 
MMS  was  not  able  to  get  information  on 
all  operators  on  the  OCS.  Using  the 
criterion  that  a  small  company  is  one 
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that  employs  less  than  500  employees, 
60  operators  are  mediiun-to-large-size 
entities.  Of  the  remaining  operators,  36 
are  small,  based  on  available  data,  and 
44  others  were  presumed  to  be  small 
because  no  information  about  them  was 
available  on  the  Internet.  In  sum,  80 
operators  on  the  Gulf  of  Mexico  OCS 
may  be  considered  to  be  small. 

The  above  breakdown  describes  the 
OCS  sector  of  the  natural  gas  and 
hazardous  liquid  industry  as  a  whole 
and  provides  the  wider  context  in 
which  to  examine  the  actual  community 
that  would  be  affected  by  the  proposed 
rule. 

Of  the  150  production  operators  in  the 
Gulf  of  Mexico,  only  35  would  be 
directly  affected  by  the  proposed  rule. 
Of  these  35  operators,  11  are  considered 
to  be  "small."  There  are  about  ten 
producer  pipeline  operators  on  the 
Pacific  OCS  that  may  be  affected  by  the 
proposed  rule,  and  four  of  these  are 
considered  to  be  small.  Of  the  small 
operators  to  be  affected  by  the  proposed 
rule,  almost  all  are  represented  by  the 
North  American  Industry  Classification 
System  (NAICS)  code  211111.  which 
represents  crude  petroleum  and  natural 
gas  producers. 

iA  pipeline  company  (non-producer)  is 
"small  entity"  if  it  is  a  liquid  pipeline 
company  with  fewer  than  1 ,500 
employees,  or  a  natural  gas  pipeline 
company  vrith  gross  annual  receipts  of 
$25  million  or  less.  There  are  about  18 
entities  operating  on  the  OCS  that  can 
be  interpreted  as  "small  independent 
pipeline  companies."  These  small 
pipeline  companies  provide 
transportation  services  for  several  non- 
major  oil  or  gas  producers  with  which 
they  have  an  "arms-length"  but 
symbiotic  business  relationship.  These 
companies  are  represented  primarily  by 
NAICS  codes  486210  (crude  petroleum 
pipelines)  and  486210  (natural  gas 
transmission  pipelines). 

The  larger  operators  to  be  affected  by 
the  rule  mostly  fall  into  either  NAICS  . 
Code  211111  (crude  petroleum  and 
natural  gas  producers),  or  NAICS  Code 
324110,  which  represents  petroleum 
refining.  Companies  operating  on  the 
OCS  and  that  fall  into  NAICS  Code 
324110  tend  to  be  the  very  large 
integrated  natural  gas  and  hazardous 
liquid  companies. 

Two  of  the  larger  operators  in  the  Gulf 
of  Mexico  that  have  production 
pipelines  are  represented  under  NAICS 
Code  486210  (natiu-al  gas  transmission), 
and  by  NAICS  Code  221210  (natural  gas 
distribution).  These  classifications  mean 
that  the  operators  in  question  normally 
operate  as  pipeline  companies,  and  we 
anticipate  that  these  two  operators  may 
choose  to  remain  under  RSPA 


regulation.  Pipeline  companies  are 
considered  "small"  if  they  have  fewer 
than  1 .560  employees,  but  both  of  these 
operators  would  be  considered  "large" 
imder  the  1,500-employee  criterion. 
Natural  gas  and  hazardous  Uquid 
production  and  transportation 
companies  are  classified  under  NAICS 
Codes  by  the  Census  Bureau.  The  Small 
Business  Administration  further 
classifies  "small  businesses"  in  the 
various  offshore  sectors  as  follows:  (1) 
Oil  and  gas  producers  that  have  fewer 
than  500  employees;  (2)  liquid  pipeline 
companies  than  have  fewer  than  1.500 
employees;  (3)  natural  gas  pipeline 
companies  that  have  gross  annual 
receipts  of  $25  million  or  less;  and  (4) 
offshore  oil  and  gas  field  exploration 
service  or  production  service  companies 
that  have  gross  annual  receipts  of  $5 
million  or  less.  There  are  many 
companies  on  the  OCS  that  are  "small 
businesses"  by  these  definitions. 

However,  the  technology  necessary 
for  conducting  offshore  oil  and  gas 
exploration  and  development  activities 
is  very  complex  and  costly,  and  most 
entities  that  engage  in  offshore  activities 
have  financial  resources 
disproportionate  to  their  numbers  of 
employees  and  well  beyond  what  would 
normally  be  considered  "small 
business."  These  entities  customarily 
conduct  their  operations  by  contracting 
with  offshore  drilling  or  service 
companies,  and  therefore  tend  to  have 
few  employees  in  relation  to  their 
financial  resources. 

There  are  up  to  150  designated 
operators  of  leases  and  75  operators  of 
transmission  pipelines  on  the  OCS  (both 
large  and  small  operators),  and  the 
economic  impacts  on  the  oil  and  gas 
production  and  transmission  companies 
directly  affected  would  be  minor.  All 
costs  imposed  by  the  rule  would  be 
small  compared  to  the  normal  operating 
and  maintenance  expenses  experienced 
by  offshore  pipeline  operators.  Direct 
costs  to  industry  for  the  entire  proposed 
rule  total  less  than  $14,000  for  the  first 
year.  This  rule  would  not  impose  any 
new  restrictions  on  small  pipeline 
service  companies  or  manufacturers,  nor 
will  it  cause  their  business  practices  to 
change. 

We  conclude  that  the  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  I  certify,  pursuant  to 
section  605  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  that  this  proposal 
will  not,  if  implemented,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  we  are  particularly  interested 
in  receiving  comments  from  any  small 
business  operators  believing  otherwise. 


This  certification  is  subject  to 
modification  as  a  result  of  a  review  of 
the  comments  received  in  response  to 
this  proposal. 

D.  Executive  Order  13084 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  proposed  rule  effects  the 
Federally  managed  OCS  and  does  not 
affect  the  communities  of  the  Indian 
tribal  governments  and  nor  impose  any 
direct  compliance  costs,  the  funding 
and  consultation  requirements  of 
Executive  Order  13084  do  not  apply. 

E.  Executive  Order  13132 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  proposed 
rule  does  not  propose  any  regulation 
that: 

(1)  Has  substantial  direct  effects  on 
the  States,  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government; 

(2)  Imposes  substantial  direct 
compliance  costs  on  States  and  local 
governments;  or 

(3)  Preempts  state  law. 
Therefore,  the  consultation  and 

funding  requirements  of  Executive 
Order  13132  (64  FR  43255;  August  10, 
1999)  do  not  apply. 

F.  Unfunded  Mandates 

This  proposed  rule  would  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  would  not  result  in  costs  of  over 
$100  million  or  more  to  either  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  and 
is  the  least  burdensome  alternative  that 
achieves  the  objectives. 

G.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
information  collection  requirements 
estimated  to  effect  more  than  ten 
respondents  per  year. 

H.  National  Environmental  Policy  Act 

We  have  analyzed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.)  and 
have  determined  that  this  proposed  rule 
would  not  significemtly  affect  the 
quality  of  the  human  environment.  The 
Environmental  Assessment  of  this 
proposal  is  available  for  review  in  the 
docket. 
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/.  Executive  Order  13211  (Energy) 

We  have  reviewed  this  proposed  rule 
in  accordance  with  Executive  Order 
13211  regarding  the  energy  of  Federal 
regulations  and  have  determined  that 
this  proposed  rule  does  not  have  any 
adverse  effects  on  energy  supply, 
distribution,  or  use.  Therefore,  no 
reasonable  alternatives  to  this  action  are 
necessary. 

List  of  Subjects 

49CFR191 

Gas,  Pipeline  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  192 

Hazardous  liquid.  Natural  gas. 
Pipeline  safety,  Pipelines.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  195 

Ammonia.  Carbon  dioxide. 
Petroleum,  Pipeline  safety,  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  49  CFR  Parts  191. 192  and 
195  is  proposed  to  be  amended  as 
follows. 

PART  191— {AMENDEd] 

1.  The  authority  citation  for  part  191 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5121, 60102,  60103, 
60104,  60108,  60117,  60118.  60124;  and  49 
CFR  1.53. 

2.  Section  191.1  would  be  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

f  191.1    Scope. 

***** 

(b)*  *  * 

(1)  Offshore  gathering  of  gas  in  State 
waters  upstream  from  the  outlet  flange 
of  each  facility  where  hydrocarbons  are 
produced  or  where  produced 
hydrocarbons  are  first  separated, 
dehydrated,  or  otherwise  processed, 
whichever  facility  is  farther 
downstream; 

(2)  Pipelines  on  the  Outer  Continental 
Shelf  that  are  producer-operated  and 
cross  into  State  waters  without  first 
cormecting  to  a  transporting  operator's 
facility,  upstream  (generally  seaward)  of 
the  last  valve  on  the  last  production 
facility  (excluding  pipeline  risers  and 
associated  safety  equipment).  Producing 
operators  may  petition  the 
Administrator,  or  designee,  for  approval 
to  operate  under  RSPA  regulations 
governing  pipeline  design,  construction, 
operation,  and  maintenance  under  49 
CFR  190.9; 

(3)  Pipelines  on  the  Outer  Continental 
Shelf  upstream  of  the  point  at  which 


operating  responsibility  transfers  from  a 
producing  operator  to  a  transporting 
operator;  or 

(4)  Onshore  gathering  of  gas  outside  of 
the  following  areas:  • 

(i)  An  area  within  the  limits  of  any 
incorporated  or  unincorporated  city, 
town,  or  village. 

(ii)  Any  designated  residential  or 
commercial  area  such  as  a  subdivision, 
business  or  shopping  center,  or 
community  development. 

PART  192— {AMENDED] 

1.  The  authority  citation  for  Part  192 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5103,  60102,  60104, 
60108.  60109,  60110,  60113,  60118;  and  49 
CFR  1.53. 

2.  Section  192.1  would  be  amended 
by  revising  paragraphs  (b)(1)  through  (5) 
and  adding  paragraph  (b)(6)  to  read  as 
follows: 

f  192.1    Scope  of  part 

*        *        *        *        * 

(b)*  *  * 

(1)  Offshore  gathering  of  gas  in  State 
waters  upstream  from  the  outlet  flange 
of  each  facility  where  hydrocarbons  are 
produced  or  where  produced 
hydrocarbons  are  first  separated, 
dehydrated,  or  otherwise  processed, 
whichever  facility  is  farther 
downstream; 

(2)  Pipelines  on  the  Outer  Continental 
Shelf  that  are  producer-operated  and 
cross  into  State  waters  without  first 
connecting  to  a  transporting  operator's 
facility,  upstream  (generally  seaward)  of 
the  last  valve  on  the  last  production 
facility  (excluding  pipeline  risers  and 
associated  safety  equipment).  Producing 
operators  may  petition  the 
Administrator,  or  designee,  for  approval 
to  operate  under  RSPA  regulations 
governing  pipeline  design,  construction, 
operation,  and  maintenance  under  49 
CFR  190.9; 

(3)  Pipelines  on  the  Outer  Continental 
Shelf  upstream  of  the  point  at  which 
operating  responsibility  transfers  from  a 
producing  operator  to  a  transporting 
operator; 

(4)  Onshore  gathering  of  gas  outside  of 
the  following  areas: 

(i)  An  area  within  the  limits  of  any 
incorporated  or  unincorporated  city, 
town,  or  village. 

(ii)  Any  designated  residential  or 
commercial  area  such  as  a  subdivision, 
business  or  shopping  center,  or 
community  development. 

(5)  Onshore  gathering  of  gas  within 
inlets  of  the  Gulf  of  Mexico  except  as 
provided  in  §  192.612;  or 


(6)  Any  pipeline  system  that 
transports  only  petroleum  gas  or 
petroleimi  gas/air  mixtxires  to — 

(i)  Fewer  than  10  customers,  if  no 
portion  of  the  system  is  located  in  a 
public  place;  or 

(ii)  A  single  customer,  if  the  system  is 
located  entirely  on  the  customer's 
premises  (no  matter  if  a  portion  of  the 
system  is  located  in  a  public  place). 


PART  195— {AMENDED] 

1.  The  authority  citation  for  Part  195 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5103,  60102,  60104, 
60108,  60109,  60118;  and  49  CFR  1.53. 

2.  Section  195.1  would  be  amended 
by  redesignating  paragraphs  (b)(7),  (8) 
and  (9)  as  paragraphs  (b)(8),  (9)  and  (10), 
respectively;  revising  paragraphs  (b)(5) 
and  (6);  and  adding  a  new  paragraph 
(b)(7)  to  read  as  follows: 

§195.1    ApplicaMIKy. 

***** 

(b)*  *  • 

(5)  Transportation  of  hazardous  liquid 
or  carbon  dioxide  in  offshore  pipelines 
in  State  waters  which  are  located 
upstream  from  the  outlet  flange  of  each 
facility  where  hydrocarbons  or  carbon 
dioxide  are  produced  or  where 
produced  hydrocarbons  or  carbon 
dioxide  are  first  separated,  dehydrated, 
or  otherwise  processed,  whichever 
facility  is  farther  downstream; 

(6)  Transportation  of  hazardous  liquid 
or  carbon  dioxide  in  Outer  Continental 
Shelf  pipelines  which  are  located 
upstream  of  the  point  at  which 
operating  responsibility  transfers  frt>m  a 
producing  operator  to  a  transporting 
operator; 

(7)  Pipelines  on  the  Outer  Continental 
Shelf  that  are  producer-operated  and 
cross  into  State  waters  without  first 
connecting  to  a  transporting  operator's 
facility,  upstream  (generally  seaward)  of 
the  last  valve  on  the  last  production 
facility  (excluding  pipeline  risers  and 
associated  safety  equipment).  Producing 
operators  may  petition  the 
Administrator  or  designee  for  approval 
to  operate  under  RSPA  regulations 
governing  pipeline  design,  construction, 
operation,  and  maintenance  imder  49 
CFR  190.9; 


Issued  in  Washington,  DC  on  March  15, 
2002. 

Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  02-6825  Filed  4-4-^)2;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  020325070-2070-01;  LD. 
031202B] 

RIN0648-AP82 

Rsheries  of  the  Carltibaan,  Gulf  of 
Mexico,  and  South  Atlantic;  Shrimp 
Rshery  of  the  Gulf  of  Mexico; 
Suspension  of  the  2002  Texas  Closure 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule:  request  for 

comments. 


summary:  In  accordance  with  the 
framework  procedure  contained  in  the 
Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico 
(FMP),  NMFS  proposes  to  suspend,  for 
the  2002  fishing  year,  the  seasonal 
prohibition  of  shrimp  trawling  in  the 
exclusive  economic  zone  (EEZ)  off 
Texas  (the  Texas  closure).  This  action 
would  enable  fishermen  to  harvest 
marketable-sized  shrimp  from  an  area 
that  would  otherwise  be  closed.  The 
intended  effect  of  this  action  is  to 
increase  revenues  to  the  shrimping 
industry  and  to  mitigate  short-term 
adverse  impacts  associated  with 
additional  closures  of  state  waters  off 
Texas. 

DATES:  Comments  must  be  received  no 
later  than  4:30  p.m.,  eastern  standard 
time,  on  April  22,  2002. 
ADDRESSES:  Written  comments  on  the 
proposed  rule  should  be  sent  to  Dr. 
Steven  Branstetter,  Southeast  Regional 
Office,  NMFS,  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  FL  33702. 
Comments  also  may  be  sent  via  fax  to 
727-570-5583.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or 
Internet. 

Requests  for  copies  of  the 
environmental  assessment,  regulatory 
impact  review  (RlR),  and  initial 
regulatory  flexibility  analysis  (IRFA) 
should  be  sent  to  the  same  address. 
TOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Steve  Branstetter.  telephone:  727-570- 
5305,  fax:  727-570-5583,  e-mail: 
Steve.Branstetter@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
fishery  for  shrimp  in  the  Gulf  of  Mexico 
EEZ  is  managed  under  the  FMP.  The 
FMP  was  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Council),  approved  by  NMFS,  and 


implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

Background 

Under  the  FMP,  the  Texas  closure  was 
established  as  part  of  a  cooperative 
closure  with  the  State  of  Texas  that  also 
involves  the  seasonal  closure  of  Texas' 
state  waters  to  trawling.  The  Texas 
closure  is  established  by  regulations  at 
50  CFR  622.34(h)  to  be  from  30  minutes 
after  official  simset  on  May  15  to  30 
minutes  after  official  sunset  on  July  15, 
each  year.  During  that  time  frame, 
trawling  (except  for  trawling  for  royal 
red  shrimp  beyond  the  100-fathom 
(183-m)  contour)  is  prohibited  in  the 
EEZ  off  Texas.  In  accordance  with  the 
FMP,  the  NMFS  Southeast  Regional 
Administrator  (RA)  may  adjust  the 
closing  and/or  opening  date  of  the  Texas 
closure,  but  the  closure  may  not  exceed 
90  days  nor  be  less  than  45  days. 
Additionally,  the  framework  procedures 
established  in  the  FMP,  and  modified  in 
Amendment  5  in  1991,  provide  the  RA 
with  the  opportimity,  after  determining 
that  benefits  may  be  increased  or 
adverse  impacts  decreased,  to  either:  (1) 
modify  the  geographical  scope  of  the 
extent  of  the  Texas  closure,  or  (2)    . 
eliminate  the  Texas  closure  for  one 
season. 

The  intent  behind  the  cooperative 
closures  off  Texas,  in  both  state  and 
Federal  waters,  has  been  to  enhance 
yield  in  the  fishery  by  deferring  the 
harvest  of  shrimp  until  they  reach  a 
larger,  more  valuable  size.  In  all  years 
that  cooperative  seasonal  closures  have 
been  implemented  off  Texas,  simulation 
analyses  have  demonstrated  a  resulting 
increase  in  yield  per  recruit,  thus 
meeting  the  Coimcil's  objectives  of 
enhancing  economic  value  to  the 
shrimp  fishery.  However,  over  time, 
several  other  regulations  have  been 
implemented  that,  according  to  the 
shrimp  industry,  have  reduced  the 
benefits  (and  need  for)  the  Texas 
closure. 

The  State  of  Texas  recently  prohibited 
shrimping  at  certain  times,  within  a 
large  area  of  its  territorial  waters.  The 
Northern  Shrimp  Zone,  extending  bom 
Corpus  Christi  Pass  (27°40'34''  N.  lat.)  to 
the  Louisiana  state  boundary,  is  closed 
year-round  to  night-time  shrimping 
within  5  nautical  miles  of  the  coastline, 
and  it  is  also  closed  during  the  day  from 
December  1  through  February  15  within 
5  nautical  miles  of  the  coastline.  The 
Southern  Shrimp  Zone,  extending  south 
from  Corpus  Christi  Pass  (27°40'34''  N. 
lat.)  to  the  Mexican  border  and  v«thin 
5  nautical  miles  of  the  coastline,  is 


closed  year-round  to  all  night-time 
shrimp  trawling,  and  frtim  December  1 
through  May  15,  the  area  is  entirely 
closed  to  shrimp  trawling.  Brown  and 
pink  shrimp  are  fished  by  trawling  at 
night;  thus,  the  year-roimd  nighttime 
closures  preclude  brown  shrimp  fishing 
in  the  nearshore  Texas  waters.  Pink  . 
shrimp  are  only  found  off  southern 
Texas,  and  more  commonly  occur  in 
nearshore  waters;  thus,  the  nighttime 
closiwe  entirely  eliminates  the  pink 
shrimp  fishery  from  Texas  waters.  The 
daytime  closure  of  the  Northern  Shrimp 
Zone  from  December  1  through 
February  15  and  the  Southern  Shrimp 
Zone  closure  from  December  1  through 
May  15  also  restrict  the  fishery  from 
harvesting  white  shrimp  that  are  foimd 
in  nearshore  waters  during  that  time 
frame.  Texas  implemented  these 
closures  to  protect  shrimp  stocks,  with 
an  ancillary  benefit  of  reducing  shrimp 
trawler  interactions  with  endangered 
sea  turtles,  especially  Kemp's  Ridley  sea 
turtles,  which  are  known  to  frequent 
this  area.  These  closures,  in 
combination  with  the  complete  closure 
of  Texas  territorial  waters  from  May  15 
through  July  15,  result  in  much  of    , 
Texas'  state  waters  being  closed  to 
shrimping  from  December  1  through 
July  15.  Should  the  Federal  200-nautical 
mile  Texas  closure  be  imposed  from 
May  15  through  July  15,  shrimp  vessels 
would  be  effectively  excluded  from 
fishing  in  an  even  greater  portion  of  the 
western  Gulf  of  Mexico  between  May  15 
and  July  15. 

Analysis  and  Justification 

At  its  January  meeting  each  year,  the 
Council  reviews  the  results  (e.g., 
benefits  and  impacts)  of  the  Texas 
closure  for  the  preceding  year.  At  its 
January  2002  meeting,  the  Council 
received  public  testimony  identifying 
several  issues  regarding  the  Texas 
closure.  The  Council  heard  testimony 
that  there  is  now  a  surplus  of  large-sized 
shrimp  (26-30  and  31-35  coimt-per- 
pound  tails)  in  cold  storage  and  that 
imports  of  shrimp  into  Texas  had 
increased  substantially  in  2001  to  775 
million  lb  (352  million  kg)  compared  to 
620  million  lb  (281  million  kg)  in  2000. 
Thus,  there  is  a  lesser  demand  and  price 
for  larger  shrimp,  and  a  greater 
opportunity  for  the  industry  to  market 
their  catch  if  the  shrimp  are  a  smaller 
size.  Participants  in  the  shrimp  fishery 
indicated  tlmt  the  economic  impacts 
imposed  by  other  state-mandated 
closures  off  Texas  would  be  exacerbated 
by  an  additional  closure  of  the  EEZ  off 
Texas,  which  would  result  in  the 
capture  of  even  more  large  shrimp. 
Therefore,  the  industry  would  prefer  te 
suspend  the  Texas  closure  for  2002,  and 
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have  the  opportunity  to  harvest  smaller 
shrimp. 

Biological  and  Fishery  Impacts 

The  distribution  of  shrimp  catch  from 
Texas  offshore  waters  to  various  ports 
throughout  the  Gulf  of  Mexico  has  not 
significantly  changed  since  1977.  For 
Texas,  lower  Texas  ports  land 
approximately  35  percent  of  the  shrimp, 
followed  by  middle  Texas  ports  at  30 
percent,  and  upper  Texas  ports  land 
about  20  percent  of  the  shrimp:  the 
remainder  of  Texas-caught  shrimp  are 
landed  in  other  states.  This  relationship 
has  held  true  during  full  200-nautical 
mile  closures  (1981-1985  and  1989- 
2001)  and  during  15-nautical  mile 
closures  (1986-1988).  During  2001, 
about  86  percent  of  the  shrimp  taken 
from  Texas  waters  (statistical  zones  18- 
21)  were  landed  at  Texas  ports. 
Similarly,  for  the  May  through  August 
period,  the  landings  in  both  Texas  and 
Louisiana  have  remained  constant,  with 
an  average  of  about  33  percent  of  all 
shrimp  landings  occurring  in  Texas  and 
47  percent  of  all  landings  occurring  in 
Louisiana. 

Fenaeid  shrimp  resources  in  the  Gulf 
of  Mexico  are  not  overfished  nor  is 
overfishing  occurring.  Brown  shrimp 
are,  in  general,  an  annual  crop.  The  size 
of  the  stock  and  recruitment  are  more 
likely  influenced  by  natural 
environmental  factors  (temperature, 
salinity,  rainfall)  than  by  fishing 
mortality.  Previous  NMFS"  studies 
concluded  that  seasonal  and  area 
closures  do  not  diminish  overall  effort; 
such  closiues  defer  or  redirect  effort 
where  target  and  bycatch  species  are 
still  vulnerable  to  the  gear.  These 
studies  documented  that  shrimp  effort 
reduction  due  to  the  200-nautical  mile 
closure  versus  the  15-nautical  mile 
closures  implemented  in  the  late  1980s 
was  less  than  3  percent. 

In  evaluating  the  differences  between 
a  full  200-nautical  mile  closure  and  the 
15-nautical  mile  closures  of  1986-1988, 
NMFS  concluded  that  any  increases  in 
catch-per-unit  effort  that  were  shown 
diuing  the  initial  full  closure  years 
(1981-1985)  were  lost  during  the 
limited  closure  years.  Thus,  the 
potential  increase  in  harvest  of  larger 
shrimp  was'exchanged  for  access  to 
offshore  waters  in  May  and  June  diuing 
those  3  years. 

Thus,  the  RA  has  determined  that  the 
proposed  action  would  not  impact  the 
stocks  of  target  and  non-target  species. 
The  species  that  are  vulnerable  to  the 
fishery  have  distributional  ranges  that 
encompass  areas  much  broader  than  the 
EEZ  off  Texas,  and,  thus,  fishing 
mortality  on  the  various  stocks  would 
remain  relatively  constant. 


Economic  and  Social  Impacts 

Assuming  1996-2000  conditions 
persist  in  the  fishery  for  the  2002  fishing 
season,  the  suspension  of  the  Texas 
closure  in  the  EEZ  is  forecast  to  result 
in  a  net  increase  of  approximately  $15- 
$19  million  in  discounted  total 
producer  surplus,  defined  as  total 
revenues  minus  total  variable  costs,  for 
the  2002  fishing  season  of  the  Gulf  of 
Mexico  shrimp  fishery.  Total  harvest 
and  revenues  are  forecast  to  decline, 
consistent  with  the  intent  of  the  original 
closiue,  i.e.,  that  the  closure  would 
allow  larger  shrimp  to  be  harvested, 
producing  greater  revenues.  The  reverse, 
therefore,  would  be  expected  upon 
forgoing  the  closure.  However,  producer 
surplus  increases  even  though  revenues 
decline  because  of  a  redistribution  of 
benefits  within  the  fishery.  Over  the 
course  of  the  entire  year  and  over  the 
entire  Gulf  of  Mexico,  catches  shift 
toward  mid-depth  waters  (0-10 
fathoms)(0-18.3  m)  and  away  &t)m 
deeper  waters  (>10  fathoms)(>18.3  m), 
resulting  from  increased  participation 
by  smaller  boats  and  decreased 
participation  by  larger  boats.  Since 
fishing  effort  by  smaller  boats  is  less 
costly  than  that  of  larger  boats,  variable 
costs  decline.  The  reduction  in  variable 
costs  is  more  than  sufficient  to 
compensate  for  the  lost  revenues;  hence, 
the  increase  in  industry  producer 
surplus. 

The  suspension  of  the  2002  Texas 
closure  is  projected  to  increase  full-time 
equivalent  (Fit)  vessels  by 
approximately  2.800.  This  number, 
however,  does  not  represent  actual 
individual  vessels  and  instead  represent 
a  standardized  unit  of  effort  necessary  to 
run  the  projection  model.  The  increase 
indicates  that  core  participating  vessels 
in  the  fishery  will  have  the  opportunity 
to  increase  their  level  of  participation 
(become  less  part  time). 

The  effects  of  suspending  the  closure 
in  the  EEZ  on  consumer  prices  is 
unknown  due  to  the  absence  of  suitable 
price  models.  The  action  is  projected  to 
affect  dockside  (ex-vessel)  prices  by  1- 
3  percent. 

The  increased  participation 
opportunities  by  small  boats  will 
enhance  employment  opportunities  for 
this  sector  and  associated  industries. 
From  a  crew-day  perspective  (days 
fished  times  the  average  number  of  crew 
per  vessel),  the  small  vessel  fleet  will 
gain  approximately  119,000  crew-day 
opportunities  (57,000  fishing  days  times 
2.1  crew/day)  as  a  result  of  not 
implementing  the  closure  (under  the 
100-percent  large  shrimp  price 
scenario).  The  converse,  of  course,  will 
be  true  for  the  large  boats.  Although  the 


shrimp  fishery  overall  is  dominated  by 
small  boats,  since  the  large  boats  carry 
more  crew  per  vessel,  total  crew-day 
opportunities  in  the  large  vessel  fleet 
have  exceeded  those  in  the  small  vessel 
fleet  under  the  closure.  Allowing  the 
EEZ  off  Texas  to  remain  open  would  be 
expected  to  reduce  large  vessel  crew- 
day  opportimities  by  approximately 
219,000  days  (62,500  days  times  3.5 
crew/day).  Significant  income  may 
accrue  to  these  large  vessel  participants 
since  they  are  typically  paid  as  a 
percentage  of  gross  revenues.  The  net 
outcome  of  the  small  vessel  gains  and 
large  vessel  losses  on  employment 
opportunities  is  unknown,  though  the 
preponderance  of  small  vessels  would 
suggest  that  the  small  vessel  fishery 
employs  more  individuals,  and  the  net 
effect  of  allowing  the  EEZ  off  Texas  to 
remain  open  would  be  fewer 
individuals  seeking  other  employment 
when  not  shrimping.  Potential 
enhanced  employment  opportunities 
and  increased  producer  surplus  shoxUd 
enhance  community  structiues 
associated  with  the  shrimp  fishery. 
Regional  variances  are  likely  to  occur. 

Effects  on  Endangered  and  Threatened 
Species  and  Marine  Mammals 

The  expected  change  in  fishing 
patterns  by  allowing  the  EEZ  off  Texas 
to  remain  open  are  unlikely  to  alter 
significantly  the  impact  of  the  fishery  on 
endangered  species.  Five  species  of  sea 
turtle  species  are  known  to  occur  in  the 
area  (Kemp's  ridley,  loggerhead,  green, 
hawksbill,  and  leatherback).  Previous 
NMFS  studies  indicate  turtle 
interactions  are  low  in  the  offshore 
waters  of  the  western  Gulf  of  Mexico, 
and  because  state  waters  off  Texas  will 
continue  to  be  closed,  protection  would 
still  be  afforded  to  turtles  where  they  are 
more  commonly  encountered  in 
nearshore  areas.  Amendment  9  to  the 
FMP  contains  detailed  summaries  of  the 
section  7  consultations  and  biological 
opinions  that  have  been  issued  for  the 
shrimp  fishery  in  the  Gulf  of  Mexico 
since  1980.  These  consultations  and 
opinions  generally  concluded  that  the 
management  actions  that  have  affected 
the  shrimp  fishery  were  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  species.  An  informal 
section  7  consultation  on  this  proposed 
rule  concluded  that  the  proposed  1-year 
suspension  of  the  Texas  closure  in  the 
EEZ  is  not  likely  to  change  the  level  of 
interaction  of  the  shrimp  fishery  with 
listed  species  and,  therefore,  does  not 
change  the  basis  for  the  no-jeopardy 
conclusion  of  the  existing  biological 
opinion  prepared  on  March  24,  1998. 
NMFS  will  prepare  a  biological  opinion 
on  a  final  tiulle  excluder  device  (TED) 
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rule  considering  the  likely  effects  of  that 
rule  and  the  latest  information  on  the 
status  of  listed  species.  While  that  major 
consultation  for  the  shrimp  fishery  is 
ongoing,  approval  of  this  proposed 
action  would  not  constitute  an 
irretrievable  or  irreversible  commitment 
of  resources  that  would  affect  the 
formulation  of  any  reasonable  and 
prudent  alternative  measures  in  that 
consultation. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

NMFS  prepared  an  IRFA,  based  on 
the  RIR,  that  describes  the  economic 
impact  this  proposed  rule,  if  adopted, 
would  have  on  small  entities.  A 
summary  of  the  IRFA  follows. 

The  Magnuson-Stevens  Act  provides 
the  statutory  basis  for  the  rule.  The 
proposed  rule  would  suspend,  for  2002, 
the  regulations  at  50  CFR  622.34(h)  that 
establish  the  aimual  (i.e.  closure  to 
shrimp  trawling  in  the  EEZ  off  Texas), 
Texas  closure.  The  objective  of  the 
proposed  rule  is  to  increase  the 
opportunity  of  the  fishery  to  achieve 
greater  profits  from  the  increased 
marketability  of  smaller  shrimp. 

The  objective  and  legal  basis  of  this 
proposed  rule  are  described  in  the 
preamble  of  this  document. 

Modeling  results  indicate  that 
suspension  of  the  Texas  closure  for  the 
2002  fishing  season  is  expected  to 
increase  producer  surplus,  defined  as 
total  revenues  minus  total  variable 
costs,  for  the  Gulf  of  Mexico  shrimp 
fishery  by  $15-$19  miUion,  consistent 
with  industry  expectations.  Although 
days  fished,  pounds  landed,  and  total 
revenues  will  decline  as  a  result  of  the 
suspension,  the  suspension  will 
redistribute  benefits  within  the  fishery. 
Catches  shift  toward  mid-depth  waters 
(0-10  fathoms,  0-18.3m)  and  away  from 
deeper  waters  (>10  fathoms,  >18.3  m), 
resulting  from  increased  participation 
by  smaller  boats  and  decreased 
participation  by  larger  boats.  Since 
fishing  effort  by  smaller  boats  is  less 
costly  than  that  of  larger  boats,  variable 
costs  decline.  Fishing  opportunities  for 
small  vessels  increase  such  that  total 
variable  costs  for  the  fishery  decline 
sufficient  to  produce  the  net  increase  in 
producer  surplus.  Full-time  equivalent 
(FTE),  which  is  a  standardized  vessel 
unit,  vessel  numbers  for  all  size  classes 
will  increase  by  2,600-2,800.  However, 
this  increase  is  composed  of  a  3,600- 
3.900  increase  in  FTE  vessels  for  the 
small  vessel  sector,  and  a  1,000-1,100 
decrease  in  FTE  vessels  for  the  large 
vessel  sector.  Fishing  days  decline 
overall,  but  the  small  vessel  fleet  is 


projected  to  experience  a  51,000-57,000 
increase  in  fishing  days,  while  the  large 
vessel  fleet  is  projected  to  experience  a 
56,000-63,000  decline  in  fishing  days. 
Estimates  of  FTE  vessels  and  fishing 
days,  however,  represent  standardized 
units,  as  firm-level  statistics  cannot  be 
estimated  due  to  data  limitations  and 
the  structural  arrangements  of  the  model 
employed. 

Generally,  a  fish-harvesting  business 
is  considered  a  small  business  if  it  is 
independently  owned  and  operated  and 
not  dominant  in  its  field  of  operation, 
and  if  it  has  annual  receipts  not  in 
excess  of  $3.5  million.  Approximately 
18,000  fishing  craft,  over  all  size 
categories,  participate  in  the  Gulf  of 
Mexico  shrimp  fishery.  More  direct 
effects  as  a  result  of  the  proposed  action 
might  be  expected  to  accrue  to  those 
craft  recorded  in  some  manner  as 
located  in  or  fishing  off  Texas  and 
Louisiana,  due  to  the  geographic 
proximity  to  the  waters  in  question. 
These  craft  number  in  excess  of  10,000. 
An  additional  unknown  number  of  large 
vessels  from  other  states  are  known  to 
traditionally  fish  off  Texas  whenever  the 
closure  is  lifted.  The  average  gross 
revenues  for  all  shrimp  craft  has  been 
estimated  at  approximately  $82,000 
(1999  dollars),  with  a  one  standard 
deviation  range  of  $16,000  to  $425,000. 
Average  annual  revenues  by  vessel 
length  were  reported  at  $4,000  for 
vessels  less  than  25  feet  (7.6  m),  $23,000 
for  vessels  between  25  and  50  feet  (7.6 
m  and  15.2  m)  and,  $198,000  for  vessels 
greater  than  50  feet  (15.2  m).  By 
homeport  state,  the  average  annual 
revenues  for  Gulf  of  Mexico  shrimp 
vessels  were  $112,000  for  Alabama, 
$106,000  for  Florida,  $9,000  for 
Louisiana,  $45,000  for  Mississippi,  and 
$192,000  for  Texas.  All  of  these 
operations  would  be  considered  small 
business  entities.  Thus,  business 
operations  operating  in  this  fishery 
consist  solely  of  small  business  entities. 

Total  producer  siuplus,  defined  as 
total  revenue  minus  total  variable  costs 
and  used  as  a  proxy  for  profit,  for  the 
whole  fishery  is  projected  to  increase  for 
the  2002  fishing  season  as  a  result  of  the 
proposed  action  and  all  vessel 
operations  in  the  fishery  are  considered 
small  business  entities.  However, 
differential  impacts  occur  by  vessel  size 
category,  with  the  small  vessel  sector 
(vessels  less  than  60  ft  (18.3  m)  in 
length)  experiencing  an  increase  in 
producer  surplus/profits,  while  the  large 
vessel  sector  (vessels  greater  than  60  ft 
(18.3  m)  in  length)  experiences  a 
decline.  While  total  producer  surplus/ 
profits  for  the  small  vessel  fleet  is 
expected  to  increase,  that  of  the  large 
vessel  sector  is  projected  to  decline  fit)m 


$101  million  imder  status  quo  closure  to 
$71  million  under  the  proposed  action. 
On  the  assumption  that  a  stable 
population  of  vessels,  allowing  for  a 
natural  flow  of  vessels  to  enter  and  exit 
the  fishery  each  year,  constitutes  the 
core  of  the  fleet  and  that  this  core  equals 
3,500  vessels,  average  producer  surplus/ 
profits  for  the  large  vessel  fleet  would 
decline  from  approximately  $28,900  to 
approximately  $20,300,  a  decrease  of 
$8,600  per  vessel,  or  30  percent. 
Although  the  precise  number  in  this 
core  is  unknown,  the  use  of  an 
alternative  number  would  preserve  this 
rate  of  reduction  since  the  niunber  of 
vessels  is  not  intrinsic  to  the 
determination  of  producer  surplus. 

Two  alternatives  to  the  proposed  rule 
have  been  considered.  One  alternative 
would  allow  status  quo  operation  of  the 
fishery.  The  second  alternative  would 
decrease  the  geographic  extent  of  the 
closure.  Maintenance  of  the  status  quo 
would  forego  the  impacts  the  proposed 
action  would  impose  on  the  large  vessel 
fleet,  but  would  preserve  the  foregone 
producer  surplus  and  FTE  vessel 
opportunities  for  small  business  entities 
and  the  projected  net  benefit  the  fishery 
as  a  whole  is  projected  to  receive.  The 
second  alternative  would  substantially 
mitigate,  but  not  eliminate,  the  negative 
impacts  the  proposed  action  would 
impose  on  the  large  vessel  fleet.  The 
decline  in  producer  surplus  for  the  large 
vessel  sector  would  be  reduced  from 
$31  million  relative  to  the  status  quo  to 
approximately  $2  million,  or 
approximately  2  percent  per  core  vessel. 
Similar  to  the  status  quo,  however,  this 
alternative  would  substantially  forego 
the  potential  increased  benefits  to  the 
small  vessel  fleet  and  the  fishery  as  a 
whole  associated  with  the  proposed 
rule. 

This  proposed  rule  would  not 
duplicate,  overlap  or  conflict  with  any 
other  Federal  Ride. 

Copies  of  the  IRFA  and  RIR  are 
available  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico. 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  March  29,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  "National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 
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PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

§622.34    [Amended] 

2.  Effective  May  15,  2002,  through 
July  15,  2002,  in  §622.34,  paragraph  (h) 
is  suspended. 

IFR  Doc.  02-8189  Filed  4-4-02;  8:45  am) 
WLUNG  COOE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  648 
P.D.031502A] 

Fisheries  of  the  Northeastern  United 
States;  Petition  for  Rulemaking  for 
Management  of  the  Atlantic  Hagfish 
Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  petition  for 

rulemaking;  request  for  comments. 

summary:  NMFS  announces  receipt  of, 
and  requests  public  comment  on,  a 
petition  for  emergency  rulemaking  to 
implement  measures  to  limit  the  entry 
of  vessels  into  the  uiuegulated  Atlantic 
hagfish  fishery.  Mr.  William  R. 
Palombo,  Nippert  Fishing  Corporation 
(Petitioner)  has  petitioned  NMFS,  on 
behalf  of  the  Secretary  of  Commerce,  to 
implement  these  measures  as  soon  as 
possible. 

DATES:  Comments  must  be  received  no 
later  than  5  p.m..  Eastern  Standard 
Time,  on  May  6,  2002. 
ADDRESSES:  Copies  of  the  letter 
constituting  the  petition  are  available 
upon  request  from  Patricia  A.  Kurkul, 
Regional  Administrator,  Northeast 
Region,  National  Marine  Fisheries 
Service,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298. 

Written  comments  on  the  petition 
should  be  sent  to  the  Regional 
Administrator  at  the  above  address. 
Mark  on  the  outside  of  the  envelope: 
"Comments  on  Petition  for  Management 
of  the  Hagfish  Fishery."  Comments  may 
also  be  sent  via  facsimile  (fax)  to  (978) 
281-9371.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst, 


(978)  281-9104,  e-mail  at 

myles.a.raizin@noaa.gov,  fax  at  (978) 

281-9135. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  November  2001 ,  the  Petitioner 
wrote  to  the  Secretary  of  Commerce 
(Secretary)  and  the  New  England 
Fishery  Management  Council  (Council) 
on  behalf  of  himself,  his  partner,  Steve 
Nippert,  and  other  members  of  the 
Atlantic  hagfish  industry  to  request  that 
action  be  taken  to  initiate  management 
of  Atlantic  hagfish  (Myxine  glutinosa). 
He  requested  that  the  Council  establish 
a  control  date  for  the  fishery  and  start 
to  develop  a  fishery  management  plan. 
He  asked  the  Secretary  to  take 
emergency  action  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  to  establish  a  control 
date  for  the  fishery  and  implement  a 
moratorium  on  new  entrants  into  the 
fishery.  The  Assistant  Administrator  for 
Fisheries.  NOAA.  responding  on  behalf 
of  the  Secretary,  declined  to  take 
emergency  action  at  that  time  because 
he  felt  that  the  Coimcil  arena  was  the 
appropriate  forum  for  consideration  of 
the  request. 

The  Council  considered  the  request  at 
its  January  17.  2002,  meeting.  The 
Council  tabled  a  motion  that  would 
have  established  a  control  date  for  the 
fishery,  and  instead  adopted  a  motion  to 
request  that  state  fishery  agencies 
develop  regulations  to  manage  the 
fishery.  The  Council  requested  that  state 
agencies  report  back  to  the  Council  on 
the  issue  in  6  months. 

Petition  for  Rulemaking 

On  January  18,  2002,  the  Petitioner 
submitted  a  Petition  for  Rulemaking 
requesting  NMFS  to  implement 
immediately  emergency  measures  to 
limit  entry  into  the  Atlantic  hagfish 
fishery.  The  Petitioner  believes  that  the 
Council  acted  irresponsibly,  illegally, 
and  contrary  to  U.S.  and  international 
standards  when  it  declined  to  take 
action  to  conserve  and  manage  Atlantic 
hagfish.  He  explains  that  all  opponents 
of  the  action  indicated  that  they  had 
either  added  larger  vessels  to  the  fishery 
in  the  recent  past,  or  are  planning  on 
adding  larger  vessels  to  the  fishery  in 
the  future.  He  notes  that  the  need  for 
larger  boats  is  a  result  of  localized 
depletion  of  hagfish  and  the  need  to  go 
farther  offshore,  outside  of  the  range  of 
smaller  vessels  to  find  fishable 
concentrations  of  hagfish. 

The  Petitioner  notes  that  opponents' 
testimony  in  support  of  larger  vessels  in 
the  fishery  indicates  that  large  hagfish 
are  taken  when  hagfish  barrels  are  set  on 
new  bottom;  this  suggests  that  hagfish 


traps  are  extremely  efficient  and  will 
catch  the  standing  stock  of  matiu*  eels 
very  quickly.  The  Petitioner  believes 
that,  before  this  fishery  is  allowed  to 
expand,  the  appropriate  rate  at  which 
eels  can  be  removed  without  severely 
depleting  the  adult  population  should 
be  calculated. 

The  Petitioner  believes  that  there  is  a 
misunderstanding  regarding  the  nature 
of  the  hagfish  market.  He  states  that 
many  believe  that  the  eel  skin  market 
drives  the  demand  for  hagfish.  However, 
the  primary  market  for  hagfish  is  for 
meat.  He  adds  that,  prior  to  1995,  it  was 
illegal  to  import  hagfish  into  Korea  for 
meat.  Therefore,  the  market  is  relatively 
new  and  developing. 

The  Petitioner  notes  that  the  New 
England  catch  has  risen  steadily  from 
zero  in  1993  to  6.8  million  lb  (3,085  mt) 
in  2000.  He  explains  that  hagfish  are  a 
long-lived  species  and  have  a  low 
reproductive  potential  compared  to 
most  fish  species.  He  states  that  the 
surplus  production  from  the  hagfish 
fishery  is  likely  to  be  limited  compared 
to  the  absolute  abundance  fishermen 
find  when  setting  on  virgin  grounds.  He 
believes  that  an  unregulated  fishery  will 
be  more  of  a  mining  operation  than  a 
fishery.  The  Petitioner  notes  that  the 
hagfish  fishery  in  the  Sea  of  Japan  has 
collapsed  and  has  never  recovered. 

The  Petitioner  believes  that  the 
Coimcil's  Red  Crab  Fishery  Management 
Plan  should  have  considered  impacts  on 
the  Atlantic  hagfish  fishery  that  could 
result  from  limited  entry  measures  in 
the  red  crab  fishery.  He  has  testified 
before  the  Council  that  at  least  five  large 
vessels  are  preparing  to  enter  the 
Atlantic  hagfish  fishery. 

The  Petitioner  cites  NMFS  guidelines 
that  advise  a  precautionary  approach  to 
managing  new  fisheries,  where  initially 
fishing  should  be  exploratory  in  nature 
and  focus  on  gathering  data  to  estimate 
life  history  parameters.  He  also  cites 
United  Nations  Food  and  Agricultiu* 
Organization  (FAO)  advice  that 
managers  control  access  to  a  fishery 
early,  before  problems  appear.  He 
further  states  that  FAO  recommends 
putting  a  cap  on  both  fishing  capacity 
and  the  total  fishing  mortality  rate,  and 
that  caps  should  remain  in  place  until 
analyses  of  data  justify  an  increase  in 
fishing  effort. 

The  Petitioner  states  that  testimony 
before  the  Council  indicated  that  there 
are  at  least  five  vessels  that  have  either 
already  entered  or  are  plaiming  to  enter 
the  Atlantic  hagfish  fishery  in  the  near 
future,  and  each  of  these  is  larger  than 
any  of  the  existing  vessels  in  the  fishery. 
He  claims  that  the  total  harvesting 
capacity  of  the  potential  entrants  alone 
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is  likely  to  exceed  four  times  the 
capacity  of  the  existing  fleet. 

This  notice  solicits  comments  from 
the  public  regarding  the  need  to  proceed 
with  nilemaUng  for  the  Atlantic  hagfish 
fishery.  NMFS  is  specifically  requesting 
that  the  public  provide  comments  on 


the  biology  and  ecology  of  the  Atlantic 
hagfish  stock.  NMFS  will  consider  this 
information  in  determining  whether  to 
proceed  with  the  development  of 
regidations  requested  by  the  amended 
petition. 


Dated:  April  1,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

[FR  Doc.  02-8335  Filed  4-4-02;  8:45  am) 
BttJUHQ  COOE  3510-22-S 


Fodpral  RMister/Vol.  67.  No.  66 /Friday,  April  5,  2002 /Notices 


16364 


Notices 


Federal  Register 

Vol.  67,  No.  66 
Friday,  April  5,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  docunwnts  ottwr  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  furnrtions  are 
examples  of  documents  appearing  in  this 
section. 


ADVISORY  COUNaL  ON  HISTORIC 
PRESERVATION 

Exemption  Regarding  Historic 
Preeervatlon  Review  Process  for 
Projects  Involving  Historic  Natural  Gas 
Pipelines 

agency:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Notice  of  final  exemption 

regarding  historic  natural  gas  pipelines. 

SUMMARY:  The  Advisory  Council  on 
Historic  Preservation  is  publishing  a 
final  exemption  that  relieves  Federal 
agencies  from  the  requirement  of  taking 
into  account  the  effects  of  their 
imdertakings  on  historic  natural  gas 
pipelines.  The  exemption  goes  into 
effect  on  April  5.  2002. 
DATES:  This  final  exemption  will  go  into 
effect  on  April  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Address  all  questions  about  this 
exemption  to  Javier  Marques,  Office  of 
General  Counsel,  Advisory  Council  on 
Historic  Preservation.  1100 
Pennsylvania  Avenue,  NW.,  Suite  809, 
Washington,  DC  20004.  Fax  (202)  606- 
8672.  jmarques@achp.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
106  of  the  National  Historic 
Preservation  Act,  16  U.S.C.  470f, 
requires  Federal  agencies  to  consider 
the  effects  of  their  undertakings  on 
historic  properties  and  provide  the 
Advisory  Council  on  Historic 
Preservation  ("Council")  a  reasonable 
opportunity  to  comment  with  regard  to 
such  undertakings.  The  Council  has 
issued  the  regulations  that  set  forth  the 
process  through  which  Federal  agencies 
comply  with  these  duties.  Those 
regulations  are  codified  under  36  CFR 
part  800  ("Section  106  regulations"). 
The  National  Historic  Preservation 
Act  ("Act")  authorizes  the  Council,  with 
the  concurrence  of  the  National  Park 
Service,  to  promulgate  regulations  for 
exempting  underte^ngs  "from  any  or 
all  of  the  requirements  of  the  Act.  16 


U.S.C.  470v.  The  Section  106 
regulations  detail  the  process  for  the 
approval  of  such  exemptions.  36  CFR 
800.14(c). 

According  to  that  process,  the  Federal 
Energy  Regulatory  Commission 
("Commission")  formally  proposed  an 
exemption  regarding  the  effects  of 
undertakings  on  historic  natural  gas 
pipelines.  The  Council  preliminarily 
approved  that  exemption,  pending  the 
results  of  the  public  conunent 
opportunity  provided  through  an  earlier 
notice  (67  FR  9429.  March  1,  2002). 
Please  refer  to  that  earlier  notice  for  a 
lengthier  background  on  the  exemption, 
and  an  explanation  of  how  it  meets  the 
criteria  for  exemptions  imder  the 
Section  106  regulations. 

At  the  end  of  the  public  comment 
period  provided  by  that  earlier  notice, 
only  three  comments  had  been  filed:  the 
National  Conference  of  State  Historic 
Preservation  Officers  ("NCSHPO").  the 
Interstate  Natural  Gas  Association  of 
America  ("INGAA"),  and  Duke  Energy 
Gas  Transmission  ("Duke  Energy"). 
Since  all  three  comments  supported  the 
exemption,  the  Council's  preliminary 
approval  of  the  exemption  was  not 
withdrawn,  and  the  exemption  will  go 
into  effect  on  April  5,  2002. 

The  exemption  releases  all  Federal 
agencies  from  the  Section  106 
requirement  of  having  to  consider  the 
effects  of  their  undertakings  on  historic 
natiiral  gas  pipelines.  Historic  natural 
gas  pipelines  are  defined  as  those 
natural  gas  pipelines  that  meet  the 
criteria  for  listing  on  the  National 
Register  of  Historic  Places.  The 
exemption  applies  unconditionally  for 
all  undertakings  except  for  those  that 
entail  the  abandonment  of  a  historic 
natural  gas  pipeline.  The  sole  condition 
for  those  cases  is  that  the  historic 
natural  gas  pipeline  gets  documented 
prior  to  abandonment.  The 
documentation  requirements  are 
enumerated  in  the  exemption 
document.  Finally,  the  exemption  does 
not  apply  on  tribal  land. 

The  comment  filed  by  INGAA.  and 
supported  by  Duke  Energy,  requested  a 
clarification  on  the  term 
"abandonment."  INGAA  submitted  that 
the  Council  clarify  that  term  by 
specifically  defining  it  as  any 
abandonment  filed  pursuant  to  Section 
7(b)  of  the  National  Gas  Act,  15  U.S.C. 
717f[b)  (2000).  except  for  all 
abandonments  described  in  the  blanket 


certification  provisions  set  forth  in 
Subpart  F,  Section  157.201  et  seq  of  the 
regulations  of  the  Commission,  that  is, 
those  abandonments  that  are 
automatically  authorized  under  the 
Commission's  regulations  or  those  that 
are  filed  under  the  Commission's  prior 
notice  regulations.  The  Council  believed 
such  a  definition  accurately  reflected 
the  intent  of  the  proposed  exemption 
and  thereby  incorporated  it  into  the 
fined  exemption. 

Under  this  definition  of 
"abandonment."  documentation  of  a 
historic  natural  gas  pipeline  is  ensured 
when  significant  pipeline  facilities  are 
to  be  abandoned.  This  would  include 
any  abandonment  of  mainline  facilities. 
Due  to  their  age  and  their  central 
importance  to  the  resource  as  a  whole, 
such  mainline  facilities  are  the  most 
likely  to  contain  or  reflect  the 
historically  significant  features  of  the 
pipeline. 

By  the  same  token,  the  use  of  this 
specific  definition  of  "abandonment" 
imderlines  the  fact  that  the  exemption 
does  not  require  documentation  of  the 
pipeline  for  the  abandonment  of 
relatively  minor  (and  more  recently 
constructed)  facilities,  such  as  gas 
supply  facilities,  receipt  or  delivery 
points,  or  related  supply  or  delivery 
laterals.  Such  abandonments,  by  their 
nature,  present  much  more  limited,  if 
not  negligible,  impacts  on  the  pipeline 
as  a  whole.  As  the  Council  has  noted 
before,  natural  gas  pipelines  exhibit 
considerable  redundance  and 
uniformity  in  form  over  their  entire 
extent.  Accordingly,  these  minor 
abandonments  are  unlikely  to  affect  the 
integrity  of  the  pipeline  as  a  historic 
property  or  jeopardize  adequate 
documentation  of  the  pipeline  in  the 
future. 

The  full  text  of  the  final  exemption  is 
reproduced  below. 

Section  106    Exemption  Regarding 
Effects  to  Historic  Natural  Gas 
Pipelines 

/.  Exemption  Regarding  Effects  to 
Historic  Natural  Gas  Pipelines 

Except  as  noted  on  Section  II,  all 
Federal  agencies  are  exempt  from  the 
Section  106  requirement  of  taking  into 
accoimt  the  effects  of  their  undertakings 
on  historic  natural  gas  pipelines. 


w> 1 I    D !-*.-/Y/.r>l      cr     Kin     RR/VriAaii      Anril    <;      9007  /  Nntims 
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//.  Abandonment  of  Historic  Natural 
Gas  Pipelines 

Abandonment  of  a  historic  natiual  gas 
pipeline,  in  part  or  in  whole,  will 
qualify  for  the  exemption  under  Section 
I,  provided  that  the  Federal  agency  or  its 
applicant  has  documented  the  historic 
natural  gas  pipeline  by: 

(a)  Completmg  a  determination  of 
eligibility  for  the  pipeline  as  a  whole, 
which  identifies  contributing  and  non- 
contributing  components  of  the 
pipeline,  using  standard  information 
required  on  a  National  Register 
nomination  form.  The  documentation 
must  be  prepared  by  an  individual 
meeting  the  Secretary  of  the  Interior's 
Professional  Qualification  Standards 
(48  FR  44738-9).  The  documentation 
must  include  the  following  components: 

(i)  a  brief  history  of  construction  of 
.the  line  with  a  bibliography' recording 
the  primary  and  secondary  sources  that 
were  used; 

(ii)  documentation  through  as-built 
drawings,  historical  photographs  or,  35 
mm  photographs,  as  appropriate,  of 
representative  examples  of  significant 
features  associated  with  the  line; 

(iii)  a  map  of  the  historic  property  set 
at  an  appropriate  scale;  and 

(iv)  an  annotated  bibliography  of 
other  primary  and  secondary  sources 
identified  dining  research;  and 

(b)  Placing  the  documentation  in  an 
appropriate  repository,  accessible  to  the 
general  public,  in  each  State  crossed  by 
the  pipeline,  and  filing  the 
documentation  with  the  relevant  State 
Historic  Preservation  Officer(s). 

When  the  abandonment  involved  only 
a  section  of  the  historic  natural  gas 
pipeline.  Federal  agencies  or  applicants 
handling  subsequent  abandonments  of 
other  sections  of  the  historic  natural  gas 
pipeline  will  not  have  to  repeat  the 
documentation  requirements  set  forth 
above. 

ni.  Existing  Agreements 

This  exemption  is  not  intended  to 
amend,  invalidate  or  otherwise  modify 
Section  106  Programmatic  Agreements 
(PAs)  in  existence  at  the  time  this 
exemption  goes  into  effect.  Parties  to 
such  PAs  may  amend  them  according  to 
their  terms. 

tV.  Tribal  Lands 

I  This  exemption  does  not  apply  to 
those  portions  of  undertakings  that  take 
place  on  tribal  lands. 

Definitions 

(a)  "Section  106"  means  Section  106 
of  the  National  Historic  Preservation 
Act,  16  U.S.C.  470f,  and  its 
implementing  regulations,  found  under 
36  CFR  part  800. 


(b)  "Undertaking"  means  a  project, 
activity,  or  program  funded  in  whole  or 
in  part  under  the  direct  or  indirect 
jurisdiction  of  a  Federal  agency, 
including  those  carried  out  by  or  on 
behalf  of  a  Federal  agency;  those  carried 
out  with  Federal  financial  assistance; 
those  requiring  a  Federal  permit,  license 
or  approval;  and  those  subject  to  State 
or  local  regulation  administered 
piursuant  to  ji  delegation  or  approval  by 
a  Federal  agency. 

(c)  "Historic  natural  gas  pipelines" 
means  natural  gas  pipelines,  and  their 
appurtenant  facilities,  that  are  listed,  or 
eligible  for  listing,  on  the  National 
Register  of  Historic  Places. 

(d)  "Tribal  lands"  means  all  lands 
within  the  exterior  boundaries  of  any 
Indian  reservation  and  all  dependent 
Indian  communities. 

(e)  "Abandomnent"  means  any 
abandoimient  that  would  be  filed 
piu-suant  to  Section  7(b)  of  the  National 
Gas  Act,  15  U.S.C.  717f(b)(2000),  except 
for  all  abandormients  described  in  the 
blanket  certification  provisions  set  forth 
in  Subpart  F,  18  CFR  157.201  et  seq.  of 
the  regulations  of  the  Federal  Energy 
Regulatory  Commission. 

Authority:  16  U.S.C.  470v;  36  CFR 
800.14(c). 

Dated:  April  1,2002. 
John  M.  Fowler, 
Executive  Director. 

[FR  Doc.  02-8336  Filed  4-4-02;  8:45  am) 
BILLING  CODE  4310-10-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Ponderosa  Pine  Restoration  Project, 
Coeur  d'Aiene  River  Ranger  District, 
Idaho  Panhandle  National  Forests, 
Kootenai  and  Shoshone  Counties,  ID 

AGENCY:  Forest  Service,  USDA. 
action:  Cancellation  notice. 


Dated:  March  29,  2002. 
Ranotta  K.  McNair, 

Forest  Supervisor. 

[FR  Doc.  02-8221  Filed  4-4-02:  8:45  am) 

BILUNG  CODE  3410-11-«l 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

agency:  Modoc  Resource  Advisory 
Committee,  Alturas,  California,  USDA 
Forest  Service 
action:  Notice  of  meeting. 


SUMMARY:  On  March  12,  2002,  a  Notice 
of  Intent  (NOI)  to  prepare  an 
environmental  impact  statement  for  the 
Ponderosa  Pine  Restoration  Area  Project 
was  published  in  the  Federal  Register 
(Volume  67,  Number  48,  pages  11089- 
11090).  Since  notice  of  the  project 
proposal  was  published  before  receiving 
approval  to  proceed  from  the  agency's 
Washington  Office,  the  NOI  is  hereby 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Jerome,  Project  Team  Leader, 
Coeur  d'Aiene  River  Ranger  District, 
(208) 664-2318. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Modoc  National 
Forest's  Modoc  Resource  Advisory 
Committee  will  meet  Saturday.  May  11, 
2002,  9:00  am  to  3:30  pm  in  Alturas, 
California  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  May  11  begins  at  9:00 
am,  at  the  Modoc  National  Forest  Office, 
Conference  Room.  800  West  12th  St., 
Alturas.  Agenda  topics  will  include 
approval  of  04/13/02  minutes,  reports 
from  subcommittees  and  review  and 
selection  of  projects  that  will  improve 
the  maintenance  of  existing 
infi^structiu^,  implement  stewardship 
objectives  that  enhance  forest 
ecosystems,  and  restore  and  improve 
health  and  water  quality  that  meet  the 
intent  of  Pub.  L.  106-393.  Time  will 
also  be  set  aside  for  public  comments  at 
the  beginning  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Chisholm,  Forest  Supervisor  and 
Designated  Federal  Officer,  at  (530) 
233-8700;  or  Public  Affairs  Officer 
Nancy  Gardner  at  (530)  233-B713. 

Dan  Chisholm, 

Forest  Supervisor. 

[FR  Doc.  02-8222  Filed  4-^-02;  8:45  am] 

BILUNG  COOE  341»-11-M 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

Golden  Valley  Electric  Association, 
Inc.;  Notice  of  Intent 

AGENCY:  Riual  Utilities  Service,  USDA. 
ACTION:  Notice  of  intent  to  hold  scoping 
meeting  and  prepare  an  environmental 
assessment  and/or  an  environmental 
impact  statement. 
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SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS), 
piirsuant  to  the  National  Environmental 
Policy  Act  (NEPA)  of  1969  (42  U.S.C. 
4321  et  seq.),  the  Council  on 
Environmental  Quality  (CEQ) 
Regulations  for  implementing  NEPA  (40 
CFR  parts  1500-1508).  and  RUS 
Environmental  Policies  and  Procedures 
(7  CFR  part  1794)  proposes  to  hold  a 
scoping  meeting  and  prepare  an 
Environmental  Assessment  (EA)  for  its 
Federal  action  related  to  a  project 
proposed  by  Golden  Valley  Electric 
Association.  Inc.,  (GVEA)  of  Fairbanks, 
Alaska.  The  project  consists  of 
constructing  a  138kV  transmission  line 
between  the  GVEA  generating  facilities 
at  the  Williams  Alaska  Petroleum 
Refinery  in  North  Pole,  Alaska,  and  the 
Carney  Substation,  which  is 
approximately  28  miles  southeast  of 
North  Pole. 

Meeting  Information:  RUS  will  conduct 
a  scoping  meeting  in  open  house  forum 
on  Thursday,  April  25,  2002,  at  the 
North  Pole  City  Hall,  125  Snowman 
Lane,  North'Pole,  Alaska  99705,  from  5 
p.m.  until  9  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nurul  Islam,  Environmental  Protection 
Specialist,  U.S.  Department  of 
Agriculture,  RUS.  Engineering  and 
Environmental  Staff,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-1571,  telephone 
(202)  720-1414,  FAX:  (202)  720-0820, 
e-mail:  nislam@rus.usda.gov. 
Information  is  also  available  from  Mr. 
Greg  Wyman,  Manager  of  Construction 
Services.  GVEA.  POB  71249.  Fairbanks. 
Alaska  99707-1249,  telephone  (907) 
451-5629.  His  e-mail  address  is: 
gwymandgvea.com. 

SUPPLEMENTARY  INFORMATION:  GVEA 
proposes  to  construct  the  North  Pole- 
Carney  Substation  138kV  Transmission 
Line  Project,  which  is  approximately  28 
miles  in  length.  To  accommodate  the 
new  transmission  line,  either  a  new 
substation  would  be  built  next  to  the 
Williams  Refinery,  or  the  existing 
generating/substation  facilities  at  North 
Pole  would  be  modified  to  provide  an 
additional  breaker  to  feed  the 
transmission  line  and  other  breaker  bays 
for  future  growth.  In  addition,  GVEA 
would  modify  the  Carney  Substation  to 
provide  an  additional  breaker  to  allow 
for  termination  of  the  transmission  line. 
This  substation  work  would  take  place 
within  the  existing  substation  footprint. 
The  primary  purpose  of  the  facility  is  to 
meet  the  projected  future  increases  in 
regional  power  requirements  and  to 
improve  the  quality  of  service  to 
existing  customers. 


Alternatives  to  be  considered  by  RUS 
and  GVEA  include  no  action,  purchased 
power,  upgrade  of  existing  lines,  new 
transmission  facilities,  alternative  sites, 
alternative  routes,  energy  conservation. 

GVEA  has  prepared  an  Alternative 
Evaluations  and  Macro-Corridor  Study 
for  the  project.  The  report  is  available 
for  public  review  at  RUS  or  GVEA  at  the 
addresses  provided  in  this  notice  and  at 
the  following  locations: 

(1)  Noel  Wien  Public  Library,  1215 
Cowles  Street,  Fairbanks,  AK  99701 

(2)  North  Pole  City  Library.  601 
Snowman  Lane,  North  Pole,  AK 
99705 

(3)  GVEA  Office,  758  Illinois  Street, 
Fairbanks,  AK  99707 

Federal,  state  and  local  agencies, 
private  organizations,  and  the  public  are 
invited  to  participate  in  the  planning 
and  analysis  of  the  proposed  project. 
Representatives  from  RUS  and  GVEA 
will  be  available  at  the  scoping  meeting 
to  discuss  RUS'  environmental  review 
process,  the  proposed  project  and  the 
alternatives  being  considered,  scope  of 
the  environmental  issues  to  be 
considered,  and  answer  questions.  Oral 
and  written  comments  will  be  accepted 
at  the  scoping  meeting.  Written 
comments  regarding  the  proposed 
project  will  also  be  accepted  for  30  days 
after  the  scoping  meeting.  All  written 
comments  should  be  sent  to  RUS  at  the 
address  provided  in  this  notice. 

Any  final  action  by  RUS  related  to  the 
proposed  project  will  be  subject  to,  and 
contingent  upon,  compliance  with  all 
relevant  Federal  environmental  laws 
and  regulations  and  completion  of 
environmental  review  proceditfes  as 
prescribed  by  the  CEQ  Regulations  and 
RUS  Environmental  Policies  and 
Procedures. 

Dated:  March  29.  2002. 
Mark  S.  Plank, 

Acting  Director.  Engineering  and 
Environmental  Staff.  Rural  Utilities  Service. 
|FR  Doc.  02-8202  Filed  4-4-02;  8:45  am) 
BHJJNO  COOe  M10-1S-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  additions 

AGENCY:  Committee  for  Purchase  &t)m 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

summary:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 


nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

Comments  Must  Be  Received  on  or 
Before:  May  6,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)  (2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportimity  to  submit  conunents  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  the 
notice  for  each  product  or  service  will 
be  required  to  prociu^  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  oiher  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any  . 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  aie  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner-ODay 
Act  (41  U.S.C.  46-48c)  in  connection 
with  the  products  and  services  proposed 
for  addition  to  the  Procvu^ment  List. 
Comments  on  this  certification  are 
invited. 

Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Product/NSN:  Refi  liable  Tape  Dispenser  with 

Tape  (Matte  Finish),  752O-OO-NIB-1402. 
NPA:  The  Lighthouse  for  the  Blind  in  New 

Orleans,  New  Orleans.  LA. 
Contract  Activity:  Office  Supplies  *  Paper    - 

Products  Ck)mmodity  Center.  New  York. 

NY. 
Product/NSN:  Refillable  Tape  Dispenser  with 

Tape  (Glossy  Finish).  7520-00-NIB-1516. 
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NPA:  The  Lighthouse  for  the  Blind  in  New 

Orleans.  New  Orleans.  LA. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Conunodity  Center.  New  York. 

NY. 

Services 

Service  Type/Location:  Janitorial/Custodial, 

FBI  Information  Technology  Center,  Fort 

Monmouth,  NJ. 
NPA:  Monmouth  Center  for  Vocational 

Rehabilitation,  Eatontown,  NJ. 
Contract  Activity:  FBI  Information 

Technology  Center,  Fort  Monmouth,  NJ. 
Service  Type/Location:  Janitorial/Custodial. 

Naval  and  Marine  Corps  Reserve  Center, 

Mobile,  AL. 
NPA:  GWI  Services.  Inc..  Mobile.  AL. 
Contract  Activity:  Naval  Facilities 

Engineering  Command,  North  Charleston, 

SC. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

(FR  Doc.  02-8277  Filed  4-4-02;  8:45  am] 

BILUNO  COOE  6353-01-P 


or  interpreter  is  needed,  10  business 
days  prior  to  the  public  meeting.  For 
more  information,  please  contact  the 
Chemical  Safety  and  Hazard 
Investigation  Board's  Office  of 
Congressional  and  Public  Affairs,  (202)- 
261-7600,  or  visit  our  website  at: 
www.csb.gov.  < 

Christopher  W.  Warner, 

General  Counsel. 

[FR  Doc.  02-8438  Filed  4-3-02;  2:12  pm] 

BILUNG  CODE  6350-01-P 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sunshine  Act  Meeting 

The  United  States  Chemical  Safety 
and  Hazard  Investigation  Board 
announces  that  it  will  convene  a  Public 
Meeting  beginning  at  10  a.m.  local  time 
on  April  17,  2002,  at  2175  K  Street, 
Suite  400  Conference  Room.  Topics  will 
include: 

1.  Update  on  reactive  chemical  hazard 

investigation 

2.  Update  on  CSB  investigation  into  a 
fatal  explosion  at  the  BP  Amoco 
Polymers  plant  in  Augusta,  Georgia 
on  March  13,  2001,  that  killed  three 
workers 

3J  Close  out  of  CSB  recommendations 
44  Update  on  CSB  budget  proposal  for 
FY  2003 

5.  Update  on  Fiscal  Audit  of  CSB 

6.  Review  of  CSB  performance  goals  for 
FY  2002 

Update  on  Chief  Operating  Officer 
position  filling  process 
8  Review  of  CSB  management 

initiatives  and  recommendations 
made  by  CSB's  Office  of  Inspector 
General 

•  Request  for  opinion  bom 
Department  of  Justice  regarding 
designation  of  Acting  Chairperson 

•  Publication  of  proposed  rule 
implementing  Sunshine  Act 

•  Discussion  of  proposal  to  Office  of 
Personnel  and  Management 
regarding  Schedule  A  hiring 
initiatives 

•  Interim  Outreach  Proposal 

9l  Tentative  date  for  next  Board  Meeting 

The  meeting  will  be  open  to  the 
public.  Please  notify  CSB  if  a  translator 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  032602B] 

Receipt  of  an  Application  for  an 
Incidental  Take  Permit  (1357) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  availability. 


summary:  NMFS  has  received  an 
application  for  an  incidental  take  permit 
fi'om  the  State  of  Hawaii's  Department 
of  Land  and  Natvu^  Resources  (DLNR), 
Division  of  Aquatic  Resources  (DAR) 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (ESAj.  As  required 
by  the  ESA,  the  DAR's  application 
includes  a  conservation  plan  designed 
to  minimize  and  mitigate  any  such  take 
of  endangered  or  threatened  species. 
The  permit  application  is  for  the 
incidental  take  of  ESA-listed  sea  turtles 
associated  with  otherwise  lawful 
fisheries  occurring  in  state  waters 
(shoreline  to  the  extent  of  state 
jurisdiction),  which  are  under  the 
State's  management  authority  (except 
for  federal  pelagic  and  bottomfish 
fisheries  managed  by  the  Western 
Pacific  Regional  Fishery  Management 
Coimcil).  The  duration  of  the  proposed 
permit  is  July  1,  2002  to  June  30,  2005. 
NMFS  is  furnishing  this  notice  in  order 
to  allow  other  agencies  and  the  public 
an  opportunity  to  review  and  comment 
on  this  dociunent.  All  comments 
received  will  become  part  of  the  public 
record  and  will  be  available  for  review 
pursuant  to  the  ESA. 
DATES:  Written  comments  from 
interested  parties  on  the  permit 
application  and  conservation  plan  must 
be  received  (see  ADDRESSES)  no  later 
than  5  p.m.  Eastern  daylight  time  on 
May  6,  2002. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  the  Chief, 
Endangered  Species  Division,  Office  of 


Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  Q)nunents  may  also  be  sent  via 
fax  to  301-713-0376.  The  application  is 
available  for  download  and  review  at 

http://www.nmfs.noaa.gov/prot res/ 

PR3/Permits/ESAPermit.html. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Akamine  Dupree  (ph.808-973- 
2935,  fax  808-973-2941,  e-mail 
Margaret.Dupree@noaa.gov)  or  Therese 
Conant  (ph.  301-713-1401,  fax  301- 
713-0376,  e-mail 

Therese.Conant@noaa.gov).  Comments 
received  will  also  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hoius  by  calling  301- 
713-1401. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  ESA  and  Federal  regulations 
prohibit  the  "taking"  of  a  species  listed 
as  endangered  pr  threatened.  The  term 
"take"  is  defined  under  the  ESA  to 
mean  harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct.  NMFS  may  issue  permits, 
under  certain  conditions,  to  take  listed 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities.  .. 
NMFS  regulations  governing  permits  for 
threatened  and  endangered  species  are 
promulgated  at  50  CFR  222.307. 

Species  Covered  in  this  Notice 

The  following  species  are  included  in 
the  plan  and  permit  application: 
Loggerhead  (Caretta  caretta),  green 
(Chelonia  mydas),  leatherback 
{Dermochelys  coriacea),  hawksbill 
[Eretmochelys  imbricata),  and  olive 
ridley  {Lepidochelys  olivacea)  sea 
turtles. 

Background 

On  March  21,  2002,  the  DAR 
submitted  an  application  to  NMFS  for 
an  ESA  section  10(a)(1)(B)  permit  for  an 
incidental  take  of  ESA-listed  sea  turtles 
associated  with  state-managed  fisheries. 
The  application  request  is  for  the  three 
year  period  fi-om  July  1,  2002  to  June  30, 
2005.  This  permit  would  allow  for  the 
continued  take  of  sea  turtles  incidental 
to  the  recreational  and  commercial 
harvest  of  fish  in  state  waters  of  Hawaii 
and  provide  conservation  for  sea  turtles. 

Conservation  Plan 

The  conservation  plan  prepared  by 
the  DAR  and  included  in  the 
application  describes  measures 
designed  to  monitor,  minimize,  and 
mitigate  the  incidental  takes  of  ESA- 
listed  sea  turtles  in  what  it  refers  to  as 
the  "inshore  fisheries." 
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Inshore  fisheries  occiir  in  Hawaii  state 
waters  (shoreline  to  the  extent  of  state 
jurisdiction)  which  are  Under  the  State's 
management  authority  (except  for 
federal  pelagic  and  bottomfish  Hsheries 
managed  by  the  Western  Pacific 
Regional  Fishery  Management  Council). 
This  includes  both  recreational  Ashing 
and  commercial  fishing.  Many  different 
kinds  of  fishing  methods  exist  and,  in 
aggregate,  fishing  occurs  throughout  the 
year  and  along  all  accessible  coastlines. 
Hawaiian  fishermen  utilize  gear  in  four 
broad  categories:  hook-and-line,  net, 
trap  and  spear.  There  is  a  diverse  array 
of  gear  and  gear  configurations  within 
these  categories. 

The  DAR  conservation  plan  includes 
a  monitoring  program  to  accurately 
estimate  the  annual  take  of  sea  turtles  by 
inshore  fisheries  and  to  assess  the  effect 
of  mitigation  measures  on  addressing 
goals  and  objectives.  The  plan  would 
also  work  to  reduce  the  lethal  take  of  sea 
tiutles  (all  species  combined)  by  25 
percent  from  2002  levels  and  reduce  the 
total  take  by  10  percent.  Incidental 
mortalities  of  ESA-listed  sea  turtles 
associated  with  the  Hawaii  inshore 
marine  fisheries  are  requested  at  levels 
specified  in  the  permit  application.  The 
plan  would  protect  critical  inshore 
foraging  and  resting  habitat  from  the 
impacts  of  the  permitted  activity. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  ESA  and  the 
National  Environmental  Policy  Act 
(NEPA)  regulations  (40  CFR  1506.6). 
NMFS  will  evaluate  the  application, 
associated  documents,  and  public 
comments  to  determine  whether  the 
application  meets  the  requirements  of 
the  NEPA  regulations  and  section  10(a) 
of  the  ESA.  If  it  is  determined  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  incidental  takes  of  ESA-listed 
sea  turtles  under  the  jurisdiction  of 
NMFS.  The  final  NEPA  and  permit 
determinations  will  not  be  completed 
until  after  the  end  of  the  30-day 
comment  period  and  will  fully  consider 
all  public  comments  received  during  the 
comment  period.  NMFS  will  publish  a 
record  of  its  final  action  in  the  Federal 
Register. 

Dated:  April  1.2002. 
Phil  Williams, 

Chief.  Endangered  Species  Division.  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service. 

[FR  Doc.  02-8190  Filed  4-4-02;  8:45  am] 
BIUJNG  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

NatkNMl  OcMnIc  and  Atmoapharic 
Adfniniatration 

[LO.  0401 02A] 

Naw  England  Flahary  Managamant 
Council;  Public  MaaUnga 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

actiOM:  Notice  of  public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Groundfish  Oversight  Committee  in 
April  2002,  to  consider  actions  affecting 
New  England  fisheries  in  the  exclusive 
economic  zone.  Recommendations  from 
this  group  will  be  brought  to  the  full 
Coimcil  for  formal  consideration  and 
action,  if  appropriate. 
DATES:  The  meeting  will  be  held  on 
April  23  and  24,  2002.  See 
SUPPL£MENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meeting  will  be  held  in 
Peabody,  MA.  See  SUPPLEMENTARY 
INFORMATION  for  s(>ecific  locations. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(978)  465-0492.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  50  Water  Street,  Mill  2, 
Newburyport,  MA  01950;  telephone: 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Agenda 

Tuesday,  April  23,  2002,  at  9:30  a.m. 
and  Wednesday,  April  24,  2002,  at  8:30 
a.m.  -  Groundfish  Oversight  Committee 
Meeting. 

Location:  Holiday  Inn,  31  Hampshire 
Street,  Mansfield.  MA  02048;  telephone: 
(508) 339-2200. 

The  Committee  will  continue 
development  of  Amendment  13  to  the 
Northeast  Multispecies  Fishery 
Management  Plan,  Amendment  13  will 
end  overfishing  and  establish  rebuilding 
schedules  for  overfished  stocks.  At  a 
meeting  on  February  27.  2002,  the  New 
England  Council  decided  to  develop 
groundfish  management  measures  for 
five  broad  areas  and  one  user  group: 
inshore  Gulf  of  Maine,  offshore  Gulf  of 
Maine,  eastern  Georges  Bank,  western 
Georges  Bank,  Southern  New  England/ 
Mid  Atlantic,  and  recreational/charter/ 
party.  This  meeting  will  focus  on 
commercial  fishing  for  groundfish  in  the 
Eastern  and  Western  Georges  Bank 


areas.  Measures  for  the  Western  Georges 
Bank  area  will  be  discussed  on  Tuesday. 
April  23.  2002.  and  measures  for  the 
Eastern  Georges  Bank  area  will  be 
discussed  on  Wednesday,  April  24. 
2002.  Proposed  area  boundaries  can  be 
obtained  from  the  Council  (see 
ADDRESSES).  Interested  parties  will  be 
consulted  to  identify  management 
measures  that  will  achieve  specific 
biological,  economic,  and  social 
objectives  identified  by  the  Council. 
Such  measuires  may  include,  but  are  not 
limited  to,  trip  or  possession  limits, 
changes  to  the  days-at-sea  program, 
year-round  or  seasonal  qlosed  areas,  or 
gear  changes.  Suggestions  for 
management  measiues  should  consider 
all  Magnuson-Stevens  Act  requirements. 

The  Committee  will  consider  these 
suggested  measures  and  will  develop  a 
recommendation  that  will  be  reviewed 
by  the  Council  at  a  later  date.  After 
Council  approval,  the  measures  will  be 
analyzed  and  included  in  a  draft 
supplemental  environmental  impact 
statement. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  April  1.  2002. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-8191  Filed  4-4-02;  8:45  am] 
BtLUr<G  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  040202A] 

New  England  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
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Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  cancellation  of  public 

meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Coimcil  (Council)  has 
cemcelled  a  public  meeting  of  its 
Monkfish  Oversight  Committee  that  was 
scheduled  for  April  10-11.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director.  New 
England  Fishery  Management  Coimcil, 
50  Water  Street.  Newburyport,  MA 
01950.  telephone;  (978)  465-0492. 

SUPPLEMENTARY  INFORMATION:  The  initial 
notice  was  published  on  March  20,  2002 
(see  67  FR  12976,  March  20.  2002).  The 
meeting  will  be  rescheduled  at  a  later 
date  and  aimounced  in  the  Federal 
Register. 

Dated:  April  2,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  02-8334  Filed  4-4-02;  8:45  am) 
i  COOE  3S1&-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Anny;  Corps  of 
Engineers 

Availability  for  the  Draft  Integrated 
Feasibility  Report  and  Environmental 
Impact  Statement/Environmental 
impact  Report  for  the  Middle  Creek 
Flood  Damage  Reduction  and 
Ecosystem  Restoration  Proiect,  Lake 
County,  CA 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  availability. 


BILLING 


COMMISSION  OF  HNE  ARTS 
Notice  of  Meeting 


(The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  18  April 
2002  at  10:00  am  in  the  Commission's 
office  at  the  National  Building  Museum, 
Suite  312,  Judiciary  Square,  441  P 
Street,  NW,  Washington.  DC  2001-2728. 
Items  of  discussion  affecting  the 
appearance  of  Washington,  DC,  may 
include  buildings,  parks  and  memorials. 

Draft  agendas  are  available  to  the 
public  one  week  prior  to  the  meeting. 
Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Conmxission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  beforet  the  meeting  date. 

Dated  in  Washington,  DC.,  1  April  2002. 
Charles  H.  Atherton, 
Secretary. 

[FR  Doc.  02-8223  Filed  4-4-02;  8:45  ami 
BMJJNG  CODE  6330-01-M 


the  agency  to  withhold  a  submission 
from  the  public  record  by  showing  how 
the  Freedom  of  Information  (FOIA) 
permits  such  confidentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that,  under  the  FOIA. 
confidentiality  may  be  granted  in  only 
very  limited  circumstances,  such  as  to 
protect  trade  secrets.  The  Corps  will 
inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality,  and  where  the  request  is 
denied,  the  agency  will  return  the 
submission  and  notify  the  requester  that 
the  comments  may  be  resubmitted  with 
or  without  the  name  and  address. 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  in  coordination  with  Lake 
County  and  the  State  of  California 
Reclamation  Board,  have  prepared  the 
Draft  Integrated  Feasibility  Report  and 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (DFR/EIS/ 
EIR)  for  the  Middle  Creek  Flood  Damage 
Reduction  and  Ecosystem  Restoration 
Project,  Lake  County,  California.  This 
investigation  proposes  to  reduce  flood 
damage  and  restore  the  historic 
Robinson  Lake  ecosystem,  located  at  the 
northern  end  of  Clear  Lake,  for  fish  and 
wildlife  resources  by  restoring  open 
water,  wetland,  riparian,  and  upland 
habitat;  increasing  the  amount  of 
breeding,  feeding,  and  nursery  grounds 
for  fish;  and  reestablishing  native 
historic  plant  and  wildlife  communities. 
This  DFR/EIS/EIR  is  being  made 
available  for  a  45-day  public  comment 
period.  All  comments  should  be 
submitted  on  or  before  May  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  additional  information  related  to 
this  report,  interested  persons  are 
invited  to  contact  the  following:  Mr. . 
Jerry  Fuentes,  Social  Sciences 
Environmental  Manager,  U.S.  Army 
Corps  of  Engineers.  1325  J  Street, 
Sacramento,  California  95814-2922. 
(916) 557-6706  or  (916) 557-7856 
(FAX) ,  jerry,  w.fuen  tes@  u  sace.anny.mil. 
SUPPLEMENTARY  INFORMATION: 

a.  Report  Availability.  Printed  copies 
of  the  DFR/EIS/EIR  are  available  for 
public  inspection  and  review  at  the 
following  locations: 

(1)  U.S.  Army  Corps  of  Engineers. 
Sacramento  District,  1325  J  Street. 
Sacramento,  CA  95814-2922. 

(2)  Lake  County  Library.  1425  High 
Street.  Lakeport.  CA  95453, 

b.  Commenting.  Comments  received 
in  response  to  this  report,  including 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposed  action. 
Comments  submitted  anonymously  will 
be  accepted  and  considered.  Pursuant  to 
7  CFR  1.27(d).  any  person  may  request 


Luz  D.  Oritz. 

Army  Federal  Registef  Liaison  Officer. 
[FR  Doc.  02-8176  Filed  4-4-02;  8:45  am) 
BILUNG  CODE  3710-KF-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requeats 

AGENCY:  Department  of  Education. 
SUMMARY:  Tne  Acting  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  4. 
2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  tp  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMfi.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new.  revision,  extension,  existing  or 
reinstatement;  (2)  title;  (3)  summary  of 
the  collection;  (4)  description  of  the 
need  for.  and  proposed  use  of.  the 
information;  (5)  respondents  and 
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frequency  of  collection;  and  (6) 
reporting  and/or  Recordkeeping  burden. 
OMB  invites  public  comment.  The 
Department  of  Education  is  especially 
interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  April  1.  2002. 
William  Burrow, 

Acting  Leader.  Regulatory  Information 
Management.  Office  of  the  Chief  Infonnation 
Officer. 

Office  of  Postsecondary  Education 

Type  o/flev/ew;  Reinstatement. 

Title:  Application  for  Grants  under 
the  Ronald  E.  McNair  Postbacalaureate 
Achievement  Program  (84.217). 

Frequency:  Once  every  four  years. 

Affected  Public:  Not-for-profit 
institutions;  Businesses  or  other  for- 
profit;  State,  Local,  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  300. 
Burden  Hours:  6.000. 

Abstract:  The  application  form  is 
needed  to  conduct  a  national 
competition  for  the  Ronald  E.  McNair 
Postbaccalaureate  Achievement  Program 
for  program  year  2002-03.  The  program 
provides  Federal  financial  assistance  in 
the  form  of  grants  to  institutions  of 
higher  education  and  combinations  of 
institutions  of  higher  education.  The 
program  provides  Federal  financial 
assistance  in  the  form  of  discretionary 
grants  to  institutions  of  higher 
education  for  the  purpose  of  providing 
academic  and  other  support  services  to 
prepare  low-income,  first-generation 
college  students,  and  students  from 
groups  underrepresented  in  graduate 
education  for  doctoral  study. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO_IMG    Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 


collection  when  making  your  request. 
Comments  regarding  burden  and/ or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  Internet  address 
loe.Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Infonnation  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  02-8216  Filed  4-4-02;  8:45  am] 

BNJJNG  COOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Ofnca  of  Science  Financial  Assistance 
Program  Notice  02-23;  Terrestrial 
CartxMi  Sequestration  Using  the  Poplar 

AGENCY:  Department  of  Energy. 
action:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  announces 
interest  in  receiving  applications  for  the 
Terrestrial  Carbon  Sequestration  Using 
the  Poplar  research  program.  Research  is 
requested  that  could  lead  to  strategies  to 
improve  the  use  of  the  poplar  tree, 
genus  Populus,  for  long-term 
sequestration  of  atmospheric  carbon:  (1) 
By  leveraging  the  plaimed  genomic 
sequencing  of  the  poplar,  and/or  (2) 
through  understanding  of  the  microbial 
communities  found  in  the  poplar 
rhizosphere.  Applications  are  sought  for 
research  to  develop  the  scientific 
imderstanding  needed  to  develop  and 
apply  genomic  methods  to  enhance 
carbon  sequestration  by  poplar. 
Genomics,  which  is  revolutionizing  the 
biological  and  environmental  sciences, 
uses  the  genetic  information  within  a 
cell  to  understand  phenotypic 
expression  of  an  organism,  such  as 
Populus.  The  focus  of  genomics  in  this 
solicitation  is  on  how  gene  functions  of 
Populus  affect  and  can  be  manipulated 
to  affect  the  phenotypic  expression  of 
processes  that  control  the  fixation  and 
sequestration  of  carbon  in  above-  and 
below-ground  biomass  and  the  soil. 
DATES:  Applicants  are  encouraged  (but 
not  required)  to  submit  a  brief 
preapplication  for  programmatic  review. 
Early  submission  of  preapplications  is 
suggested  to  allow  time  for  meaningful 
dialogue. 

The  deadline  for  receipt  of  formal 
apphcations  is  4:30  p.m.,  E.D.T.,  May 
30,  2002,  to  be  accepted  for  merit  review 
and  to  permit  timely  consideration  for 
award  in  Fiscal  Year  2002  and  early 
Fiscal  Year  2003. 


ADDRESSES:  Preapplications,  referencing 
Program  Notice  02-23,  should  be  sent  e- 
mail  to: 
john.houghton@science.doe.gov. 

Formal  applications,  referencing 
Program  Notice  02-23,  should  be  sent 
to:  U.S.  Department  of  Energy,  Office  of 
Science,  Grants  and  Contracts  Division, 
SC-64,  19901  Germantown  Road, 
Germantown.  MD  20874-1290,  ATTN: 
Program  Notice  02-23.  This  address 
must  also  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail  or  any  other  commercial 
overnight  delivery  service,  or  when 
hand-carried  by  the  applicant. 
FOR  FURTHER  INFORMATWN  CONTACT:  Dr. 
John  Houghton,  Office  of  Biological  and 
Environmental  Research,  Office  of 
Science,  U.S.  Department  of  Energy, 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  telephone:  (301)  903- 
8288,  e-mail: 

john.houghton@science.doe.gov,  fax: 
(301)  903-8519.  The  full  text  of  Program 
Notice  02-23  is  available  via  the  World 
Wide  Web  using  the  following  web  site 
address:  http://www.science.doe.gov/ 
production/grants/grants.html. 
SUPf>LEMENTARY  INFORMATION:  The 
Department  of  Energy  Joint  Genome 
Institute  will  be  sequencing  the  nuclear, 
genomic  DNA  from  a  member  of  the 
Populus  genus,  Populus  balsamifera 
ssp.  trichocarpa,  commonly  known  as 
black  Cottonwood.  This  Populus  genome 
will  be  sequenced  to  a  three-fold 
coverage  in  2002,  and  increased  to  six- 
fold coverage  in  2003.  It  will  be  the  first 
woody  plant  species  to  be  sequenced, 
and  the  draft  sequence  will  be  available 
immediately  to  the  research  community. 

Poplar  has  many  advantages  both  as  a 
model  organism  and  as  a  crop  for  carbon 
sequestration.  Poplar  is  easily  mutated, 
has  facile  transgenesis,  and  is  easily 
cloned.  The  molecular  physiology  is 
well  characterized.  It  has  a  relatively 
small,  compact  genome  of 
approximately  550  Mbases.  Much  is 
known  already  about  its  genome,  and 
genetic  tools  exist,  such  as  genetic 
linkage  maps,  BAG  (bacterial  artificial 
chromosome)  libraries,  EST  (expressed 
sequence  tags)  libraries,  and  QTL 
(quantitative  trait  locus)  mapping  of 
physiological  traits.  Research  on  trees 
has  some  advantages  over  non-woody 
plants  for  carbon  sequestration  due  to 
the  large  fraction  of  total  global 
terrestrial  biomass  in  forests,  rapid 
growth,  high  value  products  other  than 
carbon  sequestration  that  could  help  the 
economics  of  carbon  sequestration,  and 
widespread  distribution. 

Genomic  studies  of  the  poplar  may 
result  in  improved  breeding  and  options 
for  cultivation  that  will  enable 
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significant  quantities  of  carbon  to  be 
sequestered  using  poplar  or  other  trees. 
This  notice  solicits  research  that  will 
build  on  the  planned  sequencing  of  the 
poplar  to  investigate  ways  in  which 
carbon  sequestration  of  the  above- 
ground  bole  and  branches  of  trees  can 
be  improved.  In  addition,  a  significant 
fraction  of  the  carbon  associated  with  a 
stand  of  trees  is  in  the  soil,  rather  than 
the  above-ground  biomass.  Carbon 
sequestration  in  soils  may  be  a  critical 
natural  sink  for  anthropogenic  carbon 
dioxide  emitted  to  the  atmosphere. 
Carbon  sequestration  in  forest  soils  also 
has  many  potential  ancillary  benefits, 
such  as  improved  fertility  and  water 
holding  capacity  of  soil,  thereby 
reducing  both  erosion  and  the  need  for 
fertilizers,  and  the  possibility  of  soil 
carbon  sequestration  credits  to  save 
forests  on  lands  that  might  otherwise  be 
converted  to  other  use. 

The  proposed  research  should  be 
linked  to  possible  options  for 
purposeful  enhancement  of  carbon 
sequestration.  In  below-groimd 
sequestration,  for  example,  carbon  could 
be  partitioned  so  that  roots  contain  more 
biomass  than  usual.  Recalcitrant  forms 
of  carbon,  such  as  lignin,  could  be  over- 
expressed  in  roots.  The  plant 
biochemistry  could  be  manipulated  so 
that  secondary  compounds  of  interest 
could  be  exuded  from  the  roots  into  the 
soil  with  the  intent  of  increasing  carbon 
storage  in  the  soils.  These  techniques 
would  alter  the  natural  flow  of  carbon 
fixed  frt)m  the  atmosphere  by  the  tree  so 
that  more  carbon  would  be  added  to  the 
soil  and/or  the  carbon  would  remain  in 
the  soil  longer. 

For  the  goal  of  carbon  management 
using  the  above-ground  biomass,  the 
bole  and  branches  could  be  manipulated 
to  make  them  more  conducive  for  use  as 
an  energy  source,  effectively  slowing  the 
increase  in  atmospheric  caihon  dioxide 
concentrations  compared  with  the  same 
energy  production  from  fossil  fuels.  For 
proposed  products  that  are  not  replacing 
fossil  fuels,  a  justification  needs  to  be 
made  that  significant  additional  carbon 
will  be  sequestered.  The  total  life  cycle 
global  carbon  sequestered  should  be  at 
least  on  the  order  of  1  Gigatonne  carbon 
per  decade.  These  products  need  to 
have  lifetimes  of  decades  so  that  the 
carbon  involved  remains  sequestered. 
TApplicants  should  describe  a  phased 
research  program  that  takes  advantage  of 
the  draft  DNA  sequence  as  it  becomes 
available  over  the  next  two  years.  The 
proposed  research  could  lead  to  the 
development  of  high  throughput 
experimental  and  computational 
methods  for  understanding  of  the 
functional  genomics  and  proteomics  of 
the  poplar,  especially  as  related  to 


carbon  utilization.  Research  topics 
might  include  (but  are  not  limited  to): 
the  identification  of  gene  function(s), 
the  ability  to  rapidly  develop  mutants 
and  transform  cells,  high  throughput 
assays  for  SNPs  (Single  Nucleotide 
Polymorphisms)  that  alter  function(s). 
the  development  of  systems  for 
phenotyping  important  traits  in 
mutants,  and  the  imderstanding  and 
control  of  metabolic  and  regulatory 
pathways. 

Research  is  also  being  sought  that 
investigates  the  microbial  community  in 
the  poplar  rhizosphere  with  the  intent 
of  imderstanding  its  role  in  the  transfer 
of  carbon  bom  roots  to  the  soil. 
Research  topics  might  include:  (but  are 
not  limited  to):  a  characterization  of  the 
bacterial  and  fungal  organisms  that 
metabolize  the  products,  for  example, 
exudates  and  structural  root 
components,  fttim  the  roots  to  form 
compounds  with  a  long  (decades) 
turnover  time.  Research  is  preferred  on 
organisms  and  pathways  that  serve  to 
increase  long-term  carbon  storage  over 
organisms  and  pathways  that  would 
serve  to  decrease  carbon  storage.  A  link 
should  be  made  to  potential  techniques 
that  would  lead  to  increased  carbon 
storage  in  the  poplar  rhizosphere  and 
surrounding  soil,  such  as  a 
manipulation  of  the  soil  chemical 
environment  to  promote  certain 
microorganisms  or  particular  metabolic 
pathways. 

Applicants  are  encouraged,  where 
appropriate,  to  include  computational 
biology  and  informatics  techniques  in 
the  research.  Where  practical,  data 
should  be  made  accessible,  in  machine- 
readable  format,  to  other  researchers. 
Applicants  are  strongly  encouraged  to 
include  an  informatics  plan  for 
managing  the  emerging  data  so  that,  to 
the  extent  practical,  the  data  is 
compatible  with  other  researchers  and 
data  sets. 

Program  Funding 

It  is  anticipated  that  up  to  $1 ,500,000 
will  be  available  for  multiple  awards  to 
be  made  in  Fiscal  Year  2002  and  early 
Fiscal  Year  2003,  in  the  categories 
described  above,  contingent  on  the 
availability  of  appropriated  funds. 
Applications  may  request  project 
support  up  to  three  years,  with  out-year 
support  contingent  on  the  availability  of 
funds,  progress  of  the  research  and 
programmatic  needs.  Annual  budgets 
are  expected  to  range  from  $100,000  to 
$400,000  total  costs,  unless  there  is 
prior  approval  from  the  Program 
Manager. 


Collaboration 

Applicants  are  encouraged  to  consider 
proposing  multidisciplinary, 
collaborative  research  projects. 
Applicants  are  encouraged  to  , 

collaborate  with  researchers  in  other 
institutions,  such  as:  universities, 
industry,  non-profit  organizations, 
federal  laboratories  and  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratories,  where 
appropriate,  and  to  include  cost  sharing 
and/or  consortia  wherever  feasible. 
Additional  information  on  collaboration 
is  available  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program  that  is  available  via 
tiie  World  Wide  Web  at:  http:// 
www.science.doe.gov/production/ 
grants/Colab.html. 

Preapplications 

A  brief  preapplication  is  strongly 
encouraged  (but  not  required)  prior  to 
submission  of  a  full  application.  The 
preapplication  should  identify  on  the 
cover  sheet  the  institution,  Principal 
Investigator's  name,  address,  telephone, 
fax  and  E-mail  address,  titie  of  the 
project,  and  proposed  collaborators.  The 
preapplication  should  consist  of  a  one 
to  two  page  narrative  describing  the 
research  project  objectives  and  methods 
of  accomplishment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  of  the  Terrestrial  Carbon 
Sequestration  Using  the  Poplar  research 
program.  Please  note  that  notification  of 
a  successful  preapplication  is  not  an 
indication  that  an  award  will  be  made 
in  response  to  the  formal  application. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources, 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors,  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  the  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conffict-of-interest  issues. 


V^A. 
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Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  may  be  foiind  in  10  CFR  part 
605.  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://www.science.doe.gov/production/ 
grants/gmnts.html.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

The  research  project  description  must 
be  20  pages  or  less,  exclusive  of 
attachments  and  must  contain  an 
abstract  or  summary  of  the  proposed 
research.  All  collaborators  should  be 
listed  with  the  abstract  or  summary.  On 
the  grant  face  page,  form  DOE  F  4650.2, 
in  block  15,  also  provide  the  Principal 
Investigator's  phone  number,  fax 
number,  and  E-mail  address. 
Attachments  include  curriculiun  vitae,  a 
listing  of  all  current  and  pending  federal 
support  and  letters  of  intent  when 
collaborations  are  part  of  the  proposed 
research.  Curriculum  vitae  should  be 
submitted  in  a  form  similar  to  that  of  the 
National  Institutes  of  Health  (NIH)  or 
the  National  Science  Foundation  (NSF) 
(two  to  three  pages),  see  for  example: 
http://www.nsf.gov/bfa/cpo/gpg/ 
fkit.htm*forms-9. 

(The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP10CFRpart605.) 

Issued  in  Washington.  DC,  March  29.  2002. 

)ohn  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 

Management. 

(FR  Doc.  02-8233  Filed  4-4-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Electricity  Advisory  Board;  Notice  of 
Open  Meeting 

agency:  Department  of  Energy. 
SUMMARY:  This  notice  announces  an 
open  meeting  of  the  Department  of 
Energy's  Electricity  Advisory  Board. 
The  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770), 
requires  that  agencies  publish  these 
notices  in  the  Federal  Register  to  allow 
for  public  participation. 
Name:  Electricity  Advisory  Board. 


DATES:  Tuesday.  April  23.  2002. 1  p.m.- 
5  p.m. 

ADDRESSES:  Ronald  Reagan  Building 
and  International  Trade  Center.  Rotimda 
Room  8th  floor.  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Craig  R.  Reed,  Executive  Director, 
Secretary  of  Energy  Advisory  Board 
(AB-1),  U.S.  Department  of  Energy, 
1000  Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-7092 
or  (202)  586-6279  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
Electricity  Advisory  Board  was 
chartered  to  provide  the  Secretary  of 
Energy  with  essential  independent 
advice  and  recommendations  on 
electricity  policy  issues  of  importance  to 
the  Department  of  Energy.  The 
Electricity  Advisory  Board  is  to  provide 
timely,  balanced,  and  authoritative 
advice  to  the  Secretary  of  Energy  on  the 
Department's  electricity  programs: 
current  and  future  capacity  of  the 
electricity  system;  issues  related  to 
production,  reliability  and  utility 
restructuring;  and  coordination  between 
the  Department  of  Energy  and  state  and 
regional  officials  and  the  private  sector 
on  matters  affecting  electricity  supply 
and  reliability. 

Tentative  Agenda 

The  agenda  for  the  April  23.  2002. 
meeting  has  not  been  finalized.  The 
meeting,  which  will  begin  at  1  p.m.,  will 
cover  a  range  of  issues  concerning 
wholesale  electricity  markets  such  as 
the  state  of  competition;  transmission 
infrastructure;  capitalization  concerns; 
effects  of  wholesale  competition  on 
economic  and  environmental  policy; 
and  legislative  initiatives.  Several 
regulatory  and  legislative  leaders  have 
been  invited  to  participate  in  the 
discussion.  Members  of  the  public 
wishing  to  comment  will  have  an 
opportunity  to  address  the  Electricity 
Advisory  Board  during  a  designated 
public  comment  period.  The  public 
comment  period  will  be  limited  to 
approximately  15  minutes  and  is 
tentatively  scheduled  to  begin  at  3:30 
p.m..  The  final  agenda  will  be  available 
at  the  meeting. 

Public  Participation 

During  its  meeting  in  Washington. 
DC,  the  Electricity  Advisory  Board 
welcomes  public  comment.  In  keeping 
with  procedures,  members  of  the  public 
may  observe  the  business  of  the 
Electricity  Advisory  Board  and  submit 
written  comments  or  comment  in 
person  during  the  scheduled  public 
comment  period.  The  public  comment 
period  will  be  limited  to  approximately 


15  minutes.  Members  of  the  public  who 
wish  to  comment  during  the  limited 
public  comment  period  will  be  required 
to  sign-up  in  the  public  conmient 
registration  book  available  at  the 
registration  table  for  the  Electricity 
Advisory  Board  meeting.  Members  of 
the  public  wishing  to  provide  public 
comment  are  encouraged  to  preregister 
by  providing  advance  notice  via  fax 
((202)  586-6279).  telephone  ((202)  586- 
7092)  or  letter  to  Dr.  Craig  R.  Reed, 
Executive  Director,  Secretary  of  Energy 
Advisory  Board,  AB-1.  U.S.  Department 
of  Energy.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585. 
Preregistration  will  help  the  Board  to 
determine  how  much  time  to  allot  to 
each  speaker  in  light  of  the  time 
constraints  of  this  initial  Electricity 
Advisory  Board  meeting.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  are  listed  in  the  public 
comment  registration  book.  Registration 
sign  in  for  the  public  comment  period 
will  close  before  the  public  comment 
period  conmiences.  "The  Chairman  of  the 
Electricity  Advisory  Board  is 
empowered  to  conduct  the  meeting  in  a 
way  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  The  Electricity  Advisory 
Board  will  make  every  effort  to  hear  the 
views  of  all  interested  parties.  Written 
comments  may  be  submitted  to  Dr.  Craig 
R.  Reed,  Executive  Director,  Secretary  of 
Energy  Advisory  Board,  AB-1,  U.S. 
Department  of  Energy,  1000  - 

Independence  Avenue.  SW., 
Washington,  DC  20585.  Please  advise 
Lisa  Epifani,  staff  director  for  the 
Electricity  Advisory  Board,  at  least 
seven  days  before  the  meeting  if  special 
assistance  is  required  to  make  the 
meeting  accessible  by  persons  with 
vision,  hearing,  or  mobility  disabilities. 
Ms.  Epifani  may  be  reached  at  (202) 
586-5450  or  (202)  586-6279  (fax). 

Minutes 

A  copy  of  the  minutes  and  a  transcript 
of  the  meeting  will  be  made  available 
.  for  public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190  Forrestal 
Building.  1000  Independence  Avenue. 
SW.,  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays. 

Issued  at  Washington,  DC,  on  April  1, 
2002. 
Belinda  G.  Hood. 

Acting  Deputy  Advisory  Committee 
Management  Officer. 
(FR  Doc.  02-8235  Filed  4-4-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advieory  Board,  Femald 

AGENCY:  Department  of  Energy. 
action:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Femald.  The  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
annoimced  in  the  Federal  Register. 
DATES:  Saturday,  April  20.  2002.  8:30 
p.m.-12  p.m. 

ADDRESSES:  Public  Environmental 
Information  Center,  10995  Hamilton- 
Cleves  Highway.  Harrison.  OH. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Samo.  Phoenix  Environmental, 
6186  Old  Franconia  Road.  Alexandria, 
VA  22310.  at  (703)  971-0030  or  (513) 
648-6478.  or  e-mail; 
djsarno@theperspectivesgroup.com. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  in  the 
areas  of  environmental  restoration, 
waste  management,  and  related 
activities. 

Tentative  Agenda 

8:30  a.m.    Call  to  Order 

8:30-8:45  a.m.    Chair's  Remarks  and  Ex 

Officio  Announcements 
8:45-9:00  a.m.     Results  of  Chair's  Meeting 
9:00-10:30  a.m.    Silos  Presentations  and 

Discussion 
10:30-10:45  a.m.     Break 
10:45-11:15  a.m.     Silos— FCAB  Next  Steps 
11:15-11:45  a.m.     Planning  for  Design 

Charrette 
1 1 :45-l  2:00  p.m.    Public  Comment 
12:00  p.m.    Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  below. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer.  Gary 
Stegner,  Public  Affairs  Office,  Ohio 
Field  Office.  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments.  This  Federal 
Register  notice  is  being  published  less 


than  15  days  prior  to  the  meeting  date 
due  to  programmatic  issues  that  had  to 
be  resolved  prior  to  the  meeting  date. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington.  DC.  20585  between 
9:00  a.m.  and  4:00  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  the 
Femald  Citizens'  Advisory  Board,  c/o 
Phoenix  Environmental  Corporation. 
MS-76.  Post  Office  Box  538704. 
Cinciimati.  OH  43253-8704.  or  by 
calling  the  Advisory  Board  at  (513)  648- 
6478. 

Issued  at  Washington,  EX:.  on  April  2. 
2002. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  02-8234  Filed  4-4-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  184-065  Calif omia] 

El  Dorado  Irrigation  District;  Notice  of 
Public  Meetings 

April  1,  2002. 

The  Federal  Energy  Regulatory 
Conmiission  (Commission)  is  reviewing 
the  application  for  a  new  license  for  the 
El  Dorado  Project  (FERC  No.  184), 
which  was  filed  on  Febmary  22,  2000. 
The  El  Dorado  Project,  licensed  to  the  El 
Dorado  Irrigation  District  (EID),  is 
located  on  the  South  Fork  American 
River,  in  El  Dorado,  Alpine,  and 
Amador  Counties,  California.  The 
project  occupies  lands  of  the  Eldorado 
National  Forest. 

The  EID.  several  state  and  Federal 
agencies,  and  several  non-governmental 
agencies  have  asked  the  Commission  for 
time  to  work  collaboratively  with  a 
facilitator  to  resolve  certain  issues 
relevant  to  this  proceeding.  These 
meetings  are  a  part  of  that  collaborative 
process.  On  Monday.  April  8.  there  will 
be  meetings  of  the  aquatics-hydrology 
workgroup  and  the  project  economics 
workgroup.  On  Tuesday.  April  9.  the 
terrestrial  resources  workgroup  will 
meet.  The  meetings  will  focus  on  further 
defining  interests  and  development  of 
management  objectives.  We  invite  the 
participation  of  all  interested 
governmental  agencies,  non- 
governmental organizations,  and  the 
general  public  in  this  meeting. 


On  Monday,  April  8,  the  aquatics- 
hydrology  workgroup  will  meet  from  9 
am  imtil  3  pm  and  the  project 
economics  workgroup  will  meet  from  3 
pm  to  5  pm.  On  Tuesday,  April  9.  the 
terrestrial  workgroup  will  meet  from  11 
am  to  5  pm.  Both  meetings  will  be  held 
in  the  Folsom  Hilton  Garden  Inn, 
located  at  221  Iron  Point  Road,  Folsom, 
California. 

For  further  information,  please 
contact  Elizabeth  MoUoy  at  (202)  208- 
0771  or  John.Mudre  at  (202)  219-1208. 

Magalie  R.  Salas, 

Secretary.  "      .      " 

[FR  Doc.  02-8236  Filed  4-4-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  Application  for 
a  New  License 

April  1,  2002. 

Take  notice  that  the  following  notice 
of  intent  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  filing:  Notice  of  Intent  to 
File  an  Application  for  New  License.       • 

h.  Project  No:  2170. 

c.  Date  filed:  March  1 .  2002 . 

d.  Submitted  By:  Chugach  Electric 
Association.  Inc. 

e.  Name  of  Project:  Cooper  Lake 
Hydroelectric  Project. 

f.  Location:  Project  is  located  near 
Cooper  Landing  on  the  Kenai  Peninsula 
in  south-central  Alaska. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act.  18  CFR  16.6. 

h.  Pursuant  to  Section  16.19  of  the 
Commission's  regulations,  the  licensee 
is  required  to  make  available  the 
information  described  in  Section  16.7  of 
the  regulations.  Such  information  is 
available  from  the  licensee  in  the 
Planning  Department  Library,  Chugach 
Electric  Association.  Inc.,  5601 
Minnesota  Drive.  Anchorage.  Alaska 
99518. 

i.  FERC  Contact:  Vince  Yearick.  202- 
219-3073.  Vince.Yearick@Ferc.Gov. 

j.  Expiration  Date  of  Current  License: 
April  30.  2007. 

k.  Project  Description:  Cooper  Lake 
Dam.  powerhouse  containing  two 
turbine.  A  tunnel,  conduit,  and 
penstock  with  two  transmission  lines. 
The  installed  capacity  is  19.4 
megawatts. 

1.  The  licensee  states  its  unequivocal 
intent  to  submit  an  application  for  A 
new  license  for  Project  No.  2170 
Pursuant  to  18  CFR  16.9(b)(1)  each 
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application  for  A  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
April  30.  2005. 

A  copy  of  the  notice  of  intent  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426.  or  by  calling  (202)  208-1371. 
The  notice  may  be  viewed  on  http:// 
www.ferc.fed.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

Magalie  R.  Salaa, 

Secretary. 

[FR  Doc.  02-8237  Filed  4-4-02;  8:45  am] 

■LLMQ  cooc  srir-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7168-3] 

Propoaad  Sttlemwit  Agreement 

'agency:  Environmental  Protection 

Agency. 

action:  Notice  of  proposed  settlement 

agreement:  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended, 
42  U.S.C.  7413(g).  notice  is  hereby  given 
of  a  proposed  settlement  agreement  in 
Aluminum  Association  v.  U.S.  EPA,  No. 
00-1211  (D.C.  Circuit).  This  case 
concerns  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
for  Secondary  Aluminum  Production, 
40  CFR  part  63,  subpart  RRR,  published 
at  65  FR  15710  on  March  23.  2000.  The 
proposed  settlement  agreement  was 
lodged  with  the  United  States  Court  of 
Appeals  for  the  District  of  Coliunbia 
Circuit  on  April  1,  2002. 
DATES:  Written  comments  on  the 
proposed  settlement  agreement  must  be 
received  by  May  6.  2002. 
ADDRESSES:  Written  comments  should 
be  sent  to  Timothy  D.  Backstrom,  Air 
and  Radiation  Law  Office  (2344A), 
Office  of  General  Counsel,  U.S. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20004.  A  copy  of  the 
proposed  settlement  agreement  is 
available  from  Phyllis  J.  Cochran,  (202) 
564-7606.  A  copy  of  the  proposed 
settlement  agreement  was  also  lodged  in 
the  case  with  the  Clerk  of  the  United 


States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  on  April  1.  2002. 
SUPPLEMENTARY  INFORMATION:  EPA 
promulgated  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
for  Secondary  Aluminum  Production. 
40  CFR  Part  63,  Subpart  RRR.  on  March 
23.  2000.  65  FR  15710.  The  Aluminum 
Association  filed  a  timely  petition  for 
review  and  settlement  discussions 
followed. 

The  proposed  settlement  agreement 
provides  that  some  revisions  to  Subpart 
RRR  will  be  made  by  a  proposed  rule, 
and  some  more  urgent  revisions  will  be 
made  by  a  direct  final  rule.  The 
proposed  rule  and  direct  final  rule  are 
to  be  signed  by  the  EPA  Administrator 
by  May  10,  2002,  and  final  action  on  the 
proposed  rule  is  due  by  December  13, 
2002. 

One  issue  addressed  by  the  settlement 
agreement  is  the  desire  of  the  Petitioner 
to  allow  for  different  sources  within  a 
secondary  aluminum  facility  to  be 
ducted  to  the  same  emission  controls. 
The  existing  rule  expressly  provides  for 
emission  averaging  within  a  secondary 
aluminum  processing  unit  or  SAPU.  an 
affected  source  which  may  include 
multiple  emission  units.  However,  due 
to  statutory  constraints,  the  rule  does 
not  permit  new  emission  units  to  be 
included  in  the  same  SAPU  with 
existing  emission  imits.  The 
amendments  to  be  proposed  address 
this  issue  in  two  ways:  (1)  By  permitting 
existing  emission  units  to  be 
redesignated  as  new,  and  (2)  by 
establishing  criteria  which  would 
permit  compliance  demonstrations  for 
other  commonly  ducted  imits. 

The  proposed  rule  also  includes 
alternative  procedures  for  adoption  of 
an  operation,  maintenance,  and 
monitoring  (OM&M)  plan,  and  technical 
amendments  addressing  compliance  by 
unvented  in-line  flux  boxes,  compliance 
by  sidewell  furnaces,  procedures  for 
conducting  performance  tests, 
alternative  monitoring  methods,  and 
recordkeeping  for  flux  boxes  which  do 
not  use  reactive  fltix.  The  direct  final 
rule  will  be  used  to  resolve  confusion  in 
the  structure  of  the  current  rule 
concerning  compliance  dates,  and  to 
defer  a  few  early  compliance  obligations 
which  would  otherwise  come  due 
before  the  principal  rulemaking  process 
can  be  concluded. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice.  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement  agreement  from  persons  who 
were  not  named  as  parties  or  interveners 
to  the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withdraw  or 


withhold  consent  to  the  proposed 
settlement  agreement  if  the  comments 
disclose  facts  or  considerations  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act.  Unless  EPA  or  the  Department 
of  Justice  determine,  based  on  any 
comment  which  may  be  submitted,  that 
consent  to  the  settlement  agreement 
should  be  withdrawn,  the  terms  of  the 
agreement  will  be  affirmed. 

Dated:  April  1.2002. 
Alan  W.  Eckert, 

Associate  General  Counsel,  Air  and  Radiation 
Law  Office. 

(FR  Doc.  02-8297  Filed  4-4-02;  8:45  am] 
BNJJNG  COOe  6flaO-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-716S-5] 

Operating  Permits  Program;  Notice  of 
Location  of  Response  Letters  to 
Citizens  Concerning  Program 
Deficiencies  In  Texas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  EPA  is  adding  a  letter  to 
its  web  site  which  responds  to  citizens' 
comments  on  alleged  deficiencies  in  the 
Texas  air  operating  permits  programs. 
The  citizen  comments  were  submitted 
to  EPA  as  a  result  of  a  90-day  comment 
period  EPA  provided  for  members  of  the 
public  to  identify  deficiencies  they 
perceive  exist  in  State  and  local  agency 
operating  permits  programs  required  by 
title  V  of  the  Clean  Air  Act  (Act).  The 
90-day  comment  period  was  from 
December  11,  2000,  imtil  March  12, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Herring,  C304-04,  Information  Transfer 
and  Program  Integration  Division. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina, 
27711.  Telephone:  919-541-3195. 
Internet  address:  herring. jeffSepa. gov. 
SUPPLEMENTARY  INFORMATION:  On 
December  11,  2000  (65  FR  77376),  EPA 
announced  a  90-day  comment  period 
during  which  the  public  could  submit 
comments  identifying  deficiencies  they 
perceived  to  exist  in  State  and  local 
agency  operating  permits  programs 
required  by  title  V  of  the  Act.  The  90- 
day  comment  period  ended  on  March 
12,2001. 

The  December  11,  2000  notice 
solicited  comment  fitjm  the  public 
regarding  either  deficiencies  in  the 
elements  of  the  approved  program,  such 
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as  deficiencies  in  the  States'  approved 
regulations,  or  deficiencies  in  how  a 
permitting  authority  was  implementing 
its  program.  The  Agency  indicated  that 
it  would  consider  information  received 
from  the  public  and  determine  whether 
it  agreed  or  disagreed  with  the 
purported  deficiencies  and  would  then 
publish  notices  of  those  findings.  Where 
the  Agency  agreed  that  a  claimed 
shortcoming  constituted  a  deficiency,  it 
indicated  it  would  issue  a  notice  of 
deficiency.  Where  the  Agency  disagreed 
as  to  the  existence  of  a  deficiency,  it 
indicated  it  would  respond  to  the 
citizen  conunents  by  December  1.  2001, 
for  comments  on  programs  granted 
interim  approval  as  of  December  1 1 , 
2000.  For  programs  granted  full 
approval  as  of  December  11,  2000,  EPA 
indicated  it  would  respond  to  citizen 
comments  by  April  1.  2002. 

In  accordance  with  the  procedua«s  set 
forth  in  the  December  11.  2000.  notice 
and  outlined  above,  EPA  issued  a  notice 
of  deficiency  for  Texas  in  connection 
with  the  citizen  comment  letters 
submitted  pursuant  to  the  December  11, 
2000,  notice  (see  67  FR  732.  January  7, 
2002).  The  State  of  Texas  must  adopt 
appropriate  corrections  to  its  title  V 
program  and  submit  them  to  EPA  for 
approval  within  the  timeframes  set  out 
in  the  notice  of  deficiency  or  face 
highway  and/or  offsets  sanctions  under 
section  179(b)  of  the  Act  ^  and 
implementation  of  a  whole  or  partial 
Federal  operating  permits  program 
under  part  71  if  it  fails  to  do  so. 
Also  in  accordance  with  the 
December  11.  2000,  notice,  EPA  has 
issued  Agency  response  letters  to  citizen 
comments  which  explain  EPA's 
reasoning  in  those  instances  where  the 
Agency  disagrees  that  particular  alleged 
problems  constitute  deficiencies  within 
the  meaning  of  part  70.  The  EPA  hereby 
notifies  the  public  that  an  EPA  letter 
responding  to  citizen  allegations 
concerning  Texas  is  available  at  the 
following  web  address:  (http:// 
www.epa.gov/air/oaqps/permits/ 
response/).  In  a  previously  published 
notice  (67  FR  6709,  January  13,  2002), 
EPA  alerted  the  public  to  this  same  web 
site  as  the  location  for  all  EPA  response 
letters  that  had  been  signed  at  that  time. 
The  EPA  also  notes  that  when  it  signs 
additional  EPA  response  letters  in  the 
future,  it  will  publish  additional  notices 
of  availability  to  identify  the  location  of 
its  web  site  containing  those  letters. 

The  EPA  notes  further  that  the  terms 
"deficiency"  and  "notice  of  deficiency" 
are  terms  of  art  under  the  operating 
permits  regulations  in  part  70.  Thus,  as 


>  The  EPA  is  in  the  process  of  promulgating  a  rule 
which  will  address  the  order  of  sanctions. 


explained  in  our  letters  responding  to 
citizen  comments,  in  some  instances 
where  EPA  declined  to  issue  a  notice  of 
deficiency,  it  was  because  the  Agency 
disagreed  that  there  was  a  problem  with 
the  State  program  or  its  implementation 
that  requires  correction.  In  other 
instances,  however.  EPA  agreed  in 
whole  or  in  part  with  commenters  that 
a  program  was  not  being  properly 
implemented  but  nevertheless  did  not 
issue  a  notice  of  deficiency.  Rather,  EPA 
determined  that  the  alleged  deficiency 
had  been  corrected  because  the  State 
had  made  a  firm  commitment  to  correct 
program  implementation  shortcomings 
where  that  could  be  accomplished  on  a 
timely  basis  by  the  State 
administratively  without  additional 
rulemaking  or  legislation. 

Background 

Pursuant  to  section  502(b)  of  the  Act, 
EPA  has  promulgated  regulations 
establishing  the  minimum  requirements 
for  State  and  local  air  agency  operating 
permits  programs.  We  promulgated 
these  regulations  on  July  21,  1992  (57 
FR  32250),  in  part  70  of  title  40,  chapter 
I,  of  the  Code  of  Federal  Regulations. 
Section  502(d)  of  the  Act  requires  each 
State  to  develop  and  submit  to  EPA  an 
operating  permits  program  meeting  the 
requirements  of  the  part  70  regulations 
and  requires  us  to  approve  or 
disapprove  the  submitted  program.  In 
some  cases.  States  have  delegated 
authority  to  local  city,  county,  or  district 
air  pollution  control  agencies  to 
administer  operating  permits  programs 
in  their  jurisdictions.  These  operating 
permits  programs  must  meet  the  same 
requirements  as  the  State  programs.  In 
,  accordance  with  section  502(g)  of  the 
Act  and  40  CFR  section  70.4(d),  for  99 
State  and  local  operating  permits 
programs,  we  granted  "interim"  rather 
than  full  approval  because  the  programs 
substantially  met,  but  did  not  fully 
meet,  the  provisions  of  part  70.  For 
interim  approved  programs,  we 
identified  in  the  notice  of  interim 
approval  those  program  deficiencies 
that  would  have  to  be  corrected  before 
we  could  grant  the  program  full 
approval.  As  of  December  11,  2000, 
some  of  those  99  programs  had  since 
been  granted  full  approval  and  the 
remainder  still  had  interim  approval 
status. 

After  a  State  or  local  permitting 
program  is  granted  full  or  interim 
approval,  EPA  has  oversight  of  the 
program  to  insure  that  the  program  is 
implemented  correctly  and  is  not 
changed  in  an  unacceptable  manner. 
Section  70.4(i)  of  the  part  70  regulations 
requires  permitting  authorities  to  keep 
us  apprised  of  any  proposed  program 


modifications  and  also  to  submit  any 
program  modifications  to  us  for 
approval.  Section  70.10(b)  requires  any 
approved  operating  permits  program  to 
be  implemented  "*   *   *  in  accordance 
with  the  requirements  of  this  part  and 
of  any  agreement  between  the  State  and 
the  Administrator  concerning  operation 
of  the  program." 

Furthermore,  sections  70.4(i)  and 
70.10(b)  provide  authority  for  us  to 
require  permitting  authorities  to  correct 
program  or  implementation 
deficiencies.  As  explained  previously, 
EPA  has  exercised  these  authorities  by 
in  some  instances  issuing  notices  of 
deficiency  and  in  other  instances 
issuing  letters  explaining  why  we  do  not 
agree  that  deficiencies  exist. 

Administrative  Requirements 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  EPA's 
action  responding  to  the  citizen  letter  on 
Texas'  operating  permits  programs  may 
be  filed  in  the  United  States  Coiul  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  April  5,  2002. 

Dated:  March  25.  2002. 
Robert  G.  Kella, 

Acting  Director,  Information  Transfer  and 

Program  Integration  Division. 

(FR  Doc.  02-8299  Filed  4-4-02;  8:45  am] 

BILUNG  COOE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6627-9] 

Environmental  impact  Statements; 
Notice  of  Availabltlity 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  or  www.epa.gov/oeca/ofa 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  March  25,  2002  Through  March 

29, 2002 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  020121,  Draft  Supplement, 
NOA,  Regulatory  Adjustment  2  to  the 
Atlantic  Timas,  Swordfish,  and 
Sharks  Fishery  Management  Plan, 
Proposed  Rule  to  Reduce  Sea  Turtle 
Bycatch  and  Bycatch  Mortality  in 
Highly  Migratory  Species  Fisheries, 
Comment  Period  Ends:  May  20.  2002. 
Contact:  Christopher  Rogers  (301) 
713-2347. 

This  docvunent  is  available  on  the 
Internet  at:  (http://www.nmfs.noaa.gov/ 
sfa/hmspg.html). 

EIS  No.  020122,  Draft  Supplement,  NPS, 
NV.  Great  Basin  National  Park  (GRBA) 
Amendment  to  the  General 
Management  Plan  (GMP).  Proposal  to 
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Construct  a  Visitor  Learning  Center  on 
an  80-acre  Parcel  of  Land  North  of  the 
Town  of  Baker,  NV.  Comment  Period 
Ends:  Jime  04.  2002.  Contact:  Becky 
Mills  (775)  234-7331. 

EIS  No.  020123,  Draft  EIS,  COE.  CA, 
Middle  Creek  Flpod  Damage 
Reduction  and  Ecosystem  Restoration 
Project.  Implementation.  Located 
between  Highway  20  and  Middle 
Creek  immediately  northwest  of  Clear 
Lake.  Lake  County.  CA.  Comment 
Period  Ends:  May  20.  2002.  Contact: 
Jerry  Fuentes  (916)  557-6706. 

EIS  No.  020124.  Draft  EIS,  FRC,  CT.  NY, 
Islander  East  Pipeline  Project,  To 
Construct  and  Operate  an  Interstate 
Natural  Gas  Pipeline  Facilities,  To 
Provide  285.009  dekatherms  per  day 
(Dth/d)  of  natural  gas  to  energy 
market.  New  Haven.  CT  and  Suffolk 
County.  NY.  Comment  Period  Ends: 
May  20.  2002.  Contact:  Margalie  R. 
Salas  (202)  208-2156. 

EIS  No.  020125,  Final  EIS,  FTA.  MN, 
Northstar  Transportation  Corridor 
Project.  Improvements  from 
downtown  Minneapolis  to  the  St. 
Cloud  area  along  Trunk  Highway  (TH) 
10/47  and  the  Burlington  Northern 
Santa  Fe  (BNSF)  Railroad 
Transcontinental  Route.  Connecting 
the  Hiawatha  Light  Rail  Transit  (LRT) 
Line  at  a  Multi-Modal  Station. 
Minneapolis/St.  Paul  (MSP) 
International.  Wait  Period  Ends:  May 
06,  2002,  Contact:  Joel  Ettinger  (312) 
353-2865. 

EIS  No.  020126,  Final  Supplement, 
TV  A.  AL,  Browns  Ferry  Nuclear  Plant, 
Operating  License  Renewal,  Units  2 
and  3  and  Potentially  Unit  1 
Operations  Extension,  Athens, 
Limstone  County,  AL,  Wait  Period 
Ends:  May  06,  2002,  Contact:  Bruce  L. 
Yeager  (865)  632-8051. 

EIS  No.  020127.  Draft  EIS.  COE.  FL. 
Broward  Coimty  Shore  Protection 
Project,  Proposed  for  Fill  Placement 
in  Segment  II  (Hillsboro  Inlet  to  Port 
Everglades)  and  Segment  III  (Port 
Evei^ades  to  the  south  County  Line), 
Broward  County,  FL  ,  Comment 
Period  Ends:  May  20,  2002,  Contact: 
Yvonne  Haberer  (904)  232-1701. 

Amended  Notices 

EIS  No.  020118.  Dmft  EIS.  FHW,  NC, 
Second  Bridge  to  Oak  Island  project. 
Transportation  Improve  from  SR- 
1104  (Beach  Drive)  to  NC-211.  COE 
Section  404  Permit  and  US  Coast 
Guard  Permit,  Federal  Aid  Project  No. 
STP.1105(6),  State  Project  No. 
8.2231201,  and  TIP  NO.  R-2245, 
Brunswick  County,  NC,  Comment 
Period  Ends:  May  13.  2002,  Contact: 
Nicholas  L.  Graf  (919)  856-4346. 


Published  FR  03-29-02  Correction  to 
Comment  Period  from  04-29-2002  to 
05-13-2002. 

Dated:  April  2.  2002. 
B.  Katherine  Biggs, 
Associate  Directoi;.  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
|FR  Doc.  02-8300  Filed  4-4-02;  8:45  am) 
MLUNO  COM  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-71 68-41 

Meeting  of  ttie  Local  Government 
Advisory  Committee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUAIMARY:  The  Local  Government 
Advisory  Committee  (LGAC)  and  its 
Subcommittees  will  meet  on  May  1-3, 
2002,  in  Washington.  DC.  The 
Committee  will  be  discussing  issues 
concerning  the  relationship  between 
Local  Governments  and  the  U.S. 
Environmental  Protection  Agency 
(EPA).  The  focus  of  the  meeting  will  be 
the  orientation  of  new  members  to  the 
Committee,  the  development  of 
Committee  Work  Plans  for  the  next  18 
months,  attendance  at  sessions  of  the 
EPA  Science  Fonmi,  and  discussions 
and  briefings  on  current  environmental 
issues. 

There  will  also  be  an  orientation 
session  for  the  new  LGAC  members  in 
the  morning  on  May  1st  to  discuss  EPA 
organization  and  structure.  Committee 
history  and  rationale,  legal  requirements 
for  members,  and  LGAC  functions,  and 
current  issues. 

During  the  meeting  decisions  will  be 
made  as  to  Subcommittees  and 
Workgroup  organization  and  these 
groups  plus  the  standing  Small 
Commimity  Advisory  Subcommittee 
(SCAS)  may  meet  to  initiate  discussions 
on  topics  assigned  by  the  Committee. 
The  Committee  will  hear  comments 
bom  the  pubhc  between  10  a.m.-10:20 
a.m..  May  3.  Each  individual  or 
organization  wishing  to  address  the 
LGAC  meeting  will  be  allowed  a 
maximum  of  five  minutes  to  present 
their  point  of  view.  Please  contact  the 
Designated  Federal  Officer  (DFO)  at  the 
nuimbers  listed  below  to  schedule 
agenda  time.  Time  will  be  allotted  on  a 
first  come,  first  served  basis,  and  the 
total  period  for  comments  may  be 
extended,  if  the  number  of  requests  for 
appearances  required  it. 

These  are  open  meetings  and  all 
interested  persons  are  invited  to  attend. 


LGAC  meeting  minutes  and 
Subcommittee  summary  notes  will  be 
available  after  the  meetings  and  can  be 
obtained  by  written  request  from  the 
DFO.  Members  of  the  public  are 
requested  to  call  the  DFO  at  the  number 
listed  below  if  planning  to  attend  so  that 
arrangements  can  be  made  to 
comfortably  accommodate  attendees  as 
much  as  possible,  and  to  facilitate 
security  clearance  to  the  meeting. 
Seating  will  be  on  a  first  come,  first 
served  basis. 

DATES:  Formal  Committee  sessions  will 
begin  May  1st,  and  the  orientation 
session  will  be  held  from  10:30  a.m.- 
12:30  p.m.  The  Local  Government 
Advisory  Committee  plenary  session 
will  begin  at  3:30  p.m.  Wednesday,  May 
1st  and  conclude  at  3:30  pm  Friday. 
May  3rd. 

ADDRESSES:  The  meetings  will  be  held 
in  Washington.  D.C.  at  the  EPA's 
Headquarters,  located  at  1200 
Pennsylvania  Avenue,  NW — the  Ariel 
Rios  North  Building.  The  orientation 
session  will  be  held  in  conference  room 
5530.  The  LGAC  plenary  session  on 
Wednesday,  Thursday  and  Friday  will 
be  held  in  the  Rachel  Carson  Great  Hall 
on  the  3rd  floor 

Additional  information  can  be 
obtained  by  vmting  the  DFO  at  1200 
Pennsylvania  Avenue,  NW  (1306A), 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
DFO  for  the  Local  Government  Advisory 
Committee  (LGAC)  is  Paul  Guthrie  (202) 
564-3649. 

Dated:  March  27,  2002. 
Paul  N.  Guthrie, 

Designated  Federal  Officer,  Local  Government 
Advisory  Committee. 
[FR  Doc.  02-8296  Filed  4-4-02;  8:45  am) 

BMJJNG  CODE  6SaO-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7167-21 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement  Pursuant  to 
the  Comprettensive  Environmental 
Response,  Compensation,  and  Liability 
Act;  Environmental  Waste  Resources 
Site,  Coal  City.  IL 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  Request  for  Public 

Comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 


Federal  Register / Vol.  67,  No.  66 /Friday,  April  5.  2002 /Notices 


16377 


9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  cost  recovery 
settlement  concerning  the 
Environmental  Waste  Resources,  Inc., 
facility  ("Site")  located  near  Coal  City, 
Illinois.  The  settling  parties  are  listed  in 
the  Supplementary  Information  portion 
of  this  Notice.  The  settlement  is 
designed  to  resolve  the  liability  of  the 
settling  parties  for  response  costs  the 
United  States  Environmental  Protection 
Agency  ("U.S.  EPA"  or  "Agency") 
incurred  responding  to  the  release  or 
threat  of  release  of  hazardous  substances 
from  the  Site.  The  settlement  requires 
the  settling  parties  to  pay  $136,457  to 
the  Hazardous  Substances  Superfund. 
The  settlement  includes  a  covenant 
from  U.S.  EPA  not  to  sue  the  settling 
parties  pursuant  to  Section  107  of 
CERCLA.  42  U.S.C.  9607.  to  recover  Past 
Response  Costs.  U.S.  EPA  has  the 
authority  to  enter  into  this 
administrative  settlement^Sgreement 
pursuant  to  Section  122(h)(1)  of 
CERCLA.  42  U.S.C.  9622(h)(1).  For 
thirty  (30)  days  following  the  date  of 
publication  of  this  notice  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  conunents  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improp>er,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  U.S.  EPA,  Region  5, 
Superfund  Division  Record  Center,  77 
West  Jackson  Boulevard,  7th  Floor, 
Chicago,  Illinois  60604. 

DATES:  Comments  must  be  submitted  30 
days  following  the  date  of  publication  of 
this  notice. 

ADDRESSES:  The  proposed 
Administrative  Order  on  Consent 
("AOC")  embodying  the  settlement 
agreement  and  additional  background 
information  relating  to  the  settlement 
are  available  for  public  inspection  at  the 
U.S.  EPA,  Region  5,  Superfund  Division 
Record  Center,  77  West  Jackson 
Boulevard,  7th  Floor,  Chicago,  Illinois 
60604.  A  copy  of  the  proposed  AOC 
may  be  obtained  from  Craig  Melodia 
(address  see  below).  Comments  should 
reference  the  Environmental  Waste 
Resources  Site. 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Melodia,  Office  of  Regional 
Counsel,  Mail  Code  C-14J.  U.S.  EPA.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

Environmental  Waste  Resources,  Inc. 
("EWR"),  a  Connecticut  corporation, 
operated  a  Resource  Conservation  and 
Recovery  Act-permitted  treatment, 
storage,  and  recycling  facility  at  the  26- 
acre  Site  from  1976  to  1997.  During  its 
operation  EWR  accepted  hazardous  and 
nonhazardous  waste  in  bulk  and 
container  shipments.  On  July  8, 1997, 
EWR  filed  a  voluntary  petition  under 
Chapter  11  of  the  U.S.  Bankruptcy  Act 
(Case  No.  97-32784).  On  February  3, 
1998,  the  Chapter  11  proceeding 
converted  into  a  Chapter  7  proceeding 
to  liquidate  the  Debtor's  assets  (Case  No. 
97-51487).  When  EWR's  bankruptcy 
proceeding  converted  to  a  Chapter  7 
proceeding,  EWR  abandoned  the  Site, 
including  hazardous  substances, 
pollutants  and  contaminants.  This  waste 
remained  on  the  Site  in  drums,  some  of 
which  were  deteriorating,  and  in  the 
bulk  tanks.  Waste  containing  elevated 
concentrations  of  volatile  organic 
compounds  ("VOCs")  as  well  as  lower 
concentrations  of  other  VOCs  and 
semivolatile  organic  compounds 
("SVOCs")  was  stored  in  drums  and 
tanks  on  the  Site.  Additionally, 
approximately  40  compressed  gas 
cylinders,  many  of  which  containejl 
flammable  gases,  were  left  in  outdoor 
areas  of  the  Site.  Numerous  laboratory 
chemicals  that  included  concentrated 
acids,  bases,  flammables,  oxidizers, 
poisons,  and  radioactive  material  were 
left  in  the  laboratory  building  on  the 
Site. 

Shortly  after  EWR  filed  for 
bankruptcy  the  Illinois  Environmental 
Protection  Agency  ("lEPA")  conducted 
a  site  investigation.  That  investigation 
prompted  lEPA  to  refer  the  Site  to  U.S. 
EPA  for  response  actions.  From  March 
3  to  March  6, 1998,  U.S.  EPA  and  its 
Superfund  Technical  Assessment  and 
Response  Team  ("START")  contractor 
conducted  an  emergency  site 
assessment.  The  site  assessment 
identified  831  full  drums  labeled  as 
containing  both  hazardous  and  non- 
hazardous  waste;  several  hundred 
empty  and  partisdly  full  drums  stored  in 
three  semi-trailers;  23  aboveground 
tanks  in  outdoor  tank  farms,  most  of 
which  were  full  (capacity  of  10,000  to 
50,000  gallons  each);  foiu-  aboveground 
tanks  within  the  process  building;  29 
compressed  gas  cylinders;  and  a  variety 
of  laboratory  chemicals.  Several  leaking 
drums  were  also  identified  during  the 
site  assessment. 

On  March  7, 1998,  U.S.  EPA  and  its 
emergency  response  contractor 
mobilized  to  the  Site  to  conduct  an 
emergency  response.  A  total  of  nine 
leaking  55-gallon  dnmis  were  over 


packed,  semi-trailers  containing  empty 
and  partially  full  drums  were 
investigated,  and  missing  bolts  were 
replaced  on  a  storage  tank  man-way.  In 
addition.  U.S.  EPA's  contractor 
provided  24-hour  security  at  the  Site. 

On  December  22, 1998,  the  U.S.  EPA, 
Region  5,  Superfund  Division  Director 
signed  an  AOC  with  21  parties  ("AOC 
parties")  to  perform  a  time-critical 
removal  action  and  to  reimburse  U.S. 
EPA  for  oversight  costs  associated  with 
overseeing  the  removal.  The  AOC 
parties  took  control  of  the  Site  and 
began  providing  site  security  on 
February  8, 1999.  The  removal  took 
place  from  April  21, 1999.  until 
September  3, 1999.  The  AOC  parties' 
final  report  was  issued  on  October  1, 
1999,  and  stated  that  over  300,000 
gallons  of  liquid  and  solid  waste,  928 
drums,  257  containers  of  laboratory    / 
hazardous  substances,  and  48 
compressed  gas  cylinders  had  been 
removed  from  the  Site.  According  to  the 
final  report,  the  AOC  parties  spent 
$1,186,894  performing  the  removal.  In 
addition,  the  AOC  parties  paid  $163,393 
to  U.S.  EPA  in  oversight  costs. 

B.  Settling  Parties 

The  parties  to  this  proposed  AOC  are: 
Warner-Lambert;  Eastman  Chemical 
Company  and  its  subsidiaries,  including 
Eastman  Company;  Chicago  Specialty, 
Inc.;  Release  Intemational/Rexam 
Release,  Inc.;  Valspar  Corporation;  Esco 
Co.  Limited  Partnership;  ACME  Borden; 
Morton  International,  Inc.;  Coleman 
Chemical,  Inc.;  Mallinckrodt  Specialty 
Chemical;  Northwestern  Flavors,  Inc.; 
Viskase  Corp.;  Quebecor  Printing  Mt. 
Morris,  Inc.;  Libra  Industries,  Inc.; 
Allied  Tube  &  Conduit;  Jefferson 
Smurfit  Corporation;  Lyon  Metal 
Products;  Mozel,  Inc.;  Chicago  Steel 
Container  Corp.;  Precision  Coatings, 
Inc.;  and  International  Paper. 

C.  Description  of  Settlement 

The  proposed  AOC  is  a  cash 
settlement  to  reimburse  the  Hazardous 
Waste  Superfund  for  costs  U.S.  EPA 
incurred  conducting  the  emergency 
removal  action  at  the  Site.  The  proposed 
AOC  calls  for  the  settling  parties  to  pay 
$136,457  of  U.S.  EPA's  total  remaining 
costs  of  $243,925  ("past  costs").  The 
settling  parties  have  afready  paid 
$163,393  in  oversight  costs.  The 
proposed  settlement  compromises  U.S. 
EPA's  claim  for  the  remaining  costs  in 
recognition  of  the  settling  parties' 
cooperation  in  conducting  the  time- 
critical  removal  at  the  Site,  and  in 
recognition  of  the  substantial  share  of 
liability  EWR  is  responsible  for  as  the 
owner  and  operator  of  the  Site.  Since 
EWR  is  in  bankruptcy  and  did  not 
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participate  in  the  removal,  or  reimburse 
U.S.  EPA  for  its  oversight  costs,  the 
settling  parties  have  contributed  more 
than  their  fair  share.  In  recognition  of 
this  fact  U.S.  EPA  would  forgive 
$107,468  of  its  past  costs  under  the 
proposed  settlement. 

Dated:  March  22.  2002. 
Wendy  Carney, 

Acting  Director.  Superfund  Division. 
(FR  Doc.  02-8298  Filed  4-4-02;  8:45  am) 

BHJJNOCOOE  6S60-90-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collactlon(s)  Being  Reviewad  by  ttM 
Fedaral  Communicationa  Commlaaion 
for  Extanalon  Under  Delegated 
Auttwrtty,  Commenta  Requeated 

March  29.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  Jime  4,  2002.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  listed  below  as  soon  as  possible. 
ADDRESSES:  Direct  all  comments  to  Judy 
Boley  Herman,  Federal  Communications 
Commission.  445  12th  Street,  SW,  Room 


1-C804,  Washington,  DC  20554  or  via 
the  internet  to  jbherman@fcc.gov. 
TOR  FURTHER  INFORMATJON  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  Herman  at  202-418-0214  or  via 
the  internet  at  jbherman@fcc.gov. 
SUPPl£MENTARY  INFORMATION: 
OMB  Control  No.:  3060-0891. 
Title:  Certificate  of  Completion  of 
Construction  for  an  Instructional 
Television  Fixed  Service  Station. 
Form  No.:  FCC  Form  330-A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Respondents:  Not-for-profit 
institutions,  state,  local  or  tribal 
government. 
Number  of  Respondents:  65. 
Estimated  Time  Per  Response:  0.5 
hours. 

Total  Annual  Burden:  33  hours. 
Annual  Reporting  and  Recordkeeping 
Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Needs  and  Uses:  FCC  Form  330-A  is 
used  to  certify  that  the  facilities  as 
authorized  in  the  FCC  Forms  330  and 
331  have  been  completed  and  that  the 
station  is  now  operational,  ready  to 
provide  service  to  the  public.  The 
license  shall  be  subject  to  forfeit  upon 
the  expiration  of  the  construction  period 
specified  in  the  license  unless  the 
licensee  files  with  the  Conmiission  a 
FCC  Form  330-A  within  five  days  after 
that  date. 

OMB  Control  No.:  3060-0368. 
Title:  Section  97.523,  Question  Pools. 
Form  No..- N/ A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Respondents:  Individuals  or 
households. 
Number  of  Respondents:  3. 
Estimated  Time  Per  Response:  96 
hours. 

Total  Annual  Burden:  288  hours. 
Annual  Reporting  and  Recordkeeping 
Cost  Burden:  SO. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Needs  and  Uses:  The  recordkeeping 
requirement  contained  in  47  CFR  97.523 
is  necessary  to  permit  question  pools 
used  in  preparing  amateur  examinations 
to  be  maintained  by  Volimteer-Examiner 
Coordinators  CVEC's).  These  question 
pools  must  be  published  and  made 
available  to  the  public  before  the 
questions  are  used  in  an  examination. 
OMB  Control  No. :  3060-0325. 
Title:  Section  80.605,  U.S.  Coast 
Guard  Coordination. 
Form  No.  :N/ A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Respondents:  Individuals  or 
households,  business  or  other  for-profit. 

Number  of  Respondents:  47. 

Estimated  Time  Per  Response:  1.1 
hours. 

Total  Annual  Burden:  52  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Needs  and  Uses:  Section  80.605  is 
needed  to  insure  that  no  hazard  to 
marine  navigation  will  result  fi-om  the 
grant  of  applications  for  non-selectable 
transponders  and  shore  based 
radionavigation  aids.  If  this  collection 
was  not  conducted,  stations  posing  a 
hazard  to  marine  navigation  could  be 
licensed  inadvertently  and/or  long 
delays  in  the  processing  of  applications 
could  result  due  to  the  necessity  for 
coordination  between  the  FCC,  the  U.S. 
Coast  Guard  and  the  applicant. 

OMB  Control  No.:  3060-0204. 

Title:  Section  90.20(a)(2)(v), 
Physically  Handicapped  "Special 
Eligibility  Showing".  ■. 

Form  No.  :W A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households. 

Number  of  Respondents:  20. 

Estimated  Time  Per  Response:  .084 
hours. 

Total  Armual  Burden:  1  hour. 

Annua/  Reporting  and  Recordkeeping 
Cost  Burden:  Sl.074. 

Frequency  of  Response:  On  occasion 
reporting  reouirement. 

Needs  ana  Uses:  This  rule  section 
requires  application  for  Special 
Emergency  Road  Service  frequencies 
that  are  reserved  for  handicapped 
individuals  to  be  accompanied  by  a 
physician's  statement  attesting  to  the 
applicant's  handicap.  The  Commission 
uses  the  data  to  determine  the  eligibility 
of  the  applicants  to  hold  a  radio  station 
authorization  for  specific  fi«quencies. 

OMB  Control  No.:  3060-0554. 

Title:  Section  87.199,  Special 
Requirements  for  406.025  MHz  ELTs. 

Fonn  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 

Number  of  Respondents:  500. 

Estimated  Time  Per  Response:  .084 
hours. 

Total  Annual  Burden:  42  hours. 

Aimual  Reporting  and  Recordkeeping 
Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  third  party 
disclosiire  requirement. 

Needs  and  Uses:  Section  87.199 
requires  owners  of  406.025  MHz 


Emergency  Locator  Transmitters  (ELT's) 
to  register  information  such  as  name, 
address,  and  type  of  vessel  with  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA).  The 
information  would  be  used  by  search 
and  rescue  personnel  to  identify  the 
aircraft  in  dUstress  and  to  select  the 
proper  rescue  units  and  search  methods. 
The  information  is  used  by  NOAA  to 
maintain  a  database  used  to  provide 
information  about  the  owner  of  an 
activated  ELT  of  an  aircraft  in  distress. 
If  the  collection  were  not  conducted, 
NOAA  would  not  have  access  to  this 
information  which  would  increase  the 
time  needed  to  complete  a  search  and 
rescue  operation. 

Federal  Communications  Commission. 
Wiliam  F.  Caton, 
Acting  Secretary. 

(FR  Doc.  02-8253  Filed  4-4-02;  8:45  am] 
BttUNG  COOE  6n2-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Coliectiona 
Approved  by  Office  of  Management 
and  Budget 

March  29,  2002. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currenUy  valid  control  niunber.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0848. 

Expiration  Date:  03/31/2005. 

Title:  Deployment  of  Wireline 
Services  Offering  Advanced 
Telecommimications  Capability,  CC 
Docket  No.  98-147. 

Form  No. .N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  1750 
respondents;  94.63  per  response  (avg.); 
165,600  total  annual  burden  hours  (for 
all  collections  under  this  control 
number). 

Estimated  Aimual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion; 
Annually:  Recordkeeping;  Third  Party 
Disclosure. 


Description:  The  following  collections 
of  information  implement  Section  251 
of  the  Communications  Act  of  1934,  as 
amended.  In  CC  Docket  Nos.  98-147 
and  96-98,  the  Commission  sought  to 
further  Congress's  goal  of  promoting 
innovation  and  investment  by  all 
participating  in  the  telecommunications 
marketplace,  in  order  to  stimulate 
competition  for  all  services,  including 
advanced  services.  In  furtherance  of  this 
goal,  the  Commission  imposes  certain 
collections  of  information  on  inciunbent 
local  exchange  carriers  (LECs)  in  order 
to  ensure  compliance  with  the 
incumbent  LECs  collocation  obligations 
and  to  assist  incimibent  LECs  in 
protecting  network  integrity. 

a.  Processing  of  Collocation 
Applications.  Where  neither  the  state 
nor  the  parties  to  an  interconnection 
agreement  set  a  different  deadline,  an 
incumbent  LEG  must  tell  the  requesting 
telecommunications  carrier  whether  a 
collocation  application  has  been 
accepted  or  denied  vrithin  ten  calendar 
days  after  receiving  the  application.  If 
the  incumbent  LEG  deems  that 
application  unacceptable,  it  must  advise 
the  competitive  LEG  of  any  deficiencies 
within  this  ten  calendar  day  period.  The 
incumbent  LEG  must  provide  sufficient 
detail  so  that  the  requesting  carrier  has 
a  reasonable  opportimity  to  cure  each 
deficiency.  The  competitive  LEG  must 
cure  any  deficiencies  in  its  cpUocation 
application  and  resubmit  the 
application  within  10  calendar  days 
after  being  advised  of  them.  The 
requesting  carrier  must  inform  the  ILEC 
that  physical  collocation  should 
proceed  within  seven  calendar  days 
after  receiving  the  ILEC's  price 
quotation.  See  47  CFR  51.323(1).  (No.  of 
respondents:  1400;  hours  per  response: 
40  hours;  total  annual  burden:  56,000 

hours). 

b.  Amendment  of  Collocation 
Agreements,  Collocation  Tariffs,  and 
Collocation-Related  Provisions  in 
Statements  of  Generally  Available 
Terms.  An  incumbent  LEG  must  offer  to 
provide  all  forms  of  physical  collocation 
[i.e.,  caged,  cageless,  shared,  and 
adjacent)  in  accordance  with  the 
Commission's  application  processing 
and  provisioning  interval  requirements, 
except  to  the  extent  a  state  sets  its  own 
application  processing  and  collocation 
interval  deadlines.  To  make  an  offer  to 
provide  physical  collocation,  an 
incumbent  LEG  must  propose  in 
response  to  a  request  from  a  competitive 
LEG  an  interconnection  agreement  or  an 
amendment  to  an  interconnection 
agreement  including  all  necessary  rates, 
terms,  and  conditions.  The  incumbent 
LEG  also  must  file  with  the  state 
commission  proposed  amendments  to 


any  tariff  or  statement  of  generally 
available  terms  and  conditions  that  does 
not  comply  with  the  national  standards 
for  processing  collocation  applications 
and  provisioning  collocation 
arrangements.  These  amendments  must 
provide  for  application  processing 
intervals  and  physical  collocation 
intervals  no  longer  than  the  national 
standards  except  to  the  extent  a  state 
sets  its  own  standard.  (No.  of 
respondents:  1400;  hours  per  response: 
44  hours;  total  annual  biu-den:  61,600 
hours). 

c.  State  Commission  Approval.  If 
collocation  becomes  available  in  a 
previously  exhausted  incumbent  LEG 
structure,  the  incumbent  LEG  must 
obtain  the  state  commission's  express 
approval  before  requiring  a  competitive 
LEG  to  move,  or  prohibiting  a 
competitive  incumbent  LEG  from 
moving,  a  collocation  arrangement  into 
that  structure,  unless  the  incumbent 
LEG  and  the  collocation  have  an    - 
interconnection  agreement  that 
expressly  provides  for  a  different 
outcome.  Safe-time  work  practices  that 
the  incumbent  may  waive  to  keep  from 
competitively  disadvantaging  its  or  an 
affiliates  operations  or  that  prevents  a 
collocation,  from  restoring  service  in  the 
event  of  an  outage  are  inherenUy 
suspect  and  must  receive  explicit  state 
commission  approval.  (No.  of 
respondents:  1400;  hours  per  response: 
2  hom-s;  total  annual  biu-den:  2800 
hours). 

d.  Showing  Regarding  Loop 
Condition.  Incumbent  LECs  who  refuse 
a  competitive  carrier's  request  to 
condition  a  loop  must  make  an 
affirmative  showing  to  the  relevant  state 
commission  that  conditioning  the 
specific  loop  in  question  will 
significantiy  degrade  voiceband 
services.  The  inciunbent  LEG  must  also 
show  that  there  is  no  adjacent  or 
alternative  loop  available  that  can  be 
conditioned  or  to  which  the  customer's 
service  can  be  moved  to  enable  line 
sharing.  See  47  CFR  51.319(h)(5).  (No.  of 
respondents:  1400;  ho\u«  per  response: 

2  hours;  total  aimual  burden:  2800 

hours). 

e.  Request  for  Alternative  Physical 
Access.  Incumbent  LECs  must  provide   . 
requesting  carriers  with  access  to  the 
loop  facility  for  testing,  maintenance, 
and  repair.  At  a  minimum,  incumbent 
must  provide  requesting  carriers  with 
physical  loop  test  access  points  to 
requesting  carriers  at  the  splitter, 
through  a  cross-connection  to  the 
competitor's  collocation  space,  or 
through  a  standard  interface.  An 
incumbent  seeking  to  utilize  an 
alternative  physical  access  methodology 
may  request  approval  to  do  so  bom  the 


16380 


Federal  Register / Vol.  67.  No.  66 /Friday.  April  5.  2002/NoUces 


relevant  state  commission,  but  must 
show  that  the  proposed  alternative 
method  is  reasonable, 
nondiscriminatory,  and  will  not 
disadvantage  a  requesting  carrier's 
ability  to  perform  loop  or  service 
testing,  maintenance  or  repair.  See  47 
CFR  51.319(h)(7).  (No.  of  respondents: 
1400;  hours  per  response:  .50  hours: 
total  annual  burden:  700  hours). 

f.  Showing  of  Significant  Degradation. 
An  incumbent  LEC  may  not  deny  a 
carrier's  request  to  deploy  a  technology 
that  is  presumed  acceptable  for 
deployment  unless  the  incumbent  LEC 
demonstrates  to  the  relevant  state 
commission  that  deployment  of  the 
particular  technology  will  significantly 
degrade  the  performance  of  other 
advanced  services  or  traditional 
voiceband  services.  Where  a  carrier 
seeks  to  establish  that  deployment  of  a 
technology  falls  within  the  presumption 
of  acceptability  under  47  CFR 
51.230(a)(3).  the  burden  is  on  the 
requesting  carrier  to  demonstrate  to  the 
state  commission  that  its  proposed 
deployment  meets  the  threshold  for  a 
presumption  of  acceptability  and  will 
not,  in  fact,  significantly  degrade  the 
performance  of  other  advanced  services 
or  traditional  voice  band  services.  Upon 
a  successful  demonstration  by  the 
requesting  carrier  before  a  particular 
state  commission,  the  deployed 
technology  shall  be  presumed 
acceptable  for  deployment  in  other 
areas.  See  47  CFR  51.230(b)  and  (c).  (No. 
of  respondents:  1400;  hours  per 
response:  2  hours;  total  annual  burden: 
2800  hours). 

g.  Information  on  Type  of  Technology. 
A  requesting  carrier  that  seeks  access  to 
a  loop  or  a  high  frequency  portion  of  a 
loop  to  provide  advanced  services  must 
provide  to  the  incumbent  LEC 
information  on  the  type  of  technology 
that  the  requesting  carrier  seeks  to 
deploy.  Where  the  requesting  carrier 
asserts  that  the  technology  it  seeks  to 
deploy  fits  within  a  generic  power 
spectriad  density  mask,  it  also  must 
provide  Spectrum  Class  information  for 
the  technology.  Where  a  requesting 
carrier  relies  on  a  calculation-based 
approach  to  support  deployment  of  a 
particular  technology,  it  must  provide 
the  incumbent  LEC  with  information  on 
the  speed  and  power  at  which  the  signal 
will  be  transmitted.  The  requesting 
carrier  also  must  provide  the 
information  required  above  when 
notifying  the  incumbent  LEC  of  any 
propose  change  in  advanced  services 
technology  that  the  carrier  uses  on  the 
loop.  See  47  CFR  51.231(b)-(c).  (No.  of 
respondents:  1400;  hours  per  response: 
1.5  hours;  total  annual  burden:  2100 
hours). 


h.  Petition.  Any  party  seeking 
designation  of  a  technology  as  a  known 
disturber  should  file  a  petition  for 
declaratory  ruling.  See  47  CFR 
51.232(b).  (No.  of  respondents:  100; 
hours  per  response:  1  hour;  total  annual 
burden:  100  hours). 

i.  _Showing  of  Network  Harm.  Where 
a  deployed  advanced  service  is 
significantly  degrading  other  services 
and  the  degradation  remains  unresolved 
by  the  deploying  carrier(s)  after  a 
reasonable  opportunity  to  correct  the 
problem,  the  carrier  whose  services  are 
being  degraded  must  establish  before 
the  relevant  state  commission  that  a 
particular  technology  deployment  is 
causing  the  significant  degradation.  Any 
claims  of  network  harm  presented  to  the 
deploying  carriers)  or,  if  subsequently 
necessary,  the  relevant  state 
commission,  must  be  supported  with 
specific  and  verifiable  information.  See 
47  CFR  51.233  (b)  and  (c).  (No.  of 
respondents:  100;  hours  per  response:  2 
hours;  total  annual  burden:  200  hours). 

j.  Ust  of  Equipment,  Affidavit— 
Whenever  an  incumbent  LEC  objects  to 
collocation  of  equipment  by  a 
requesting  telecommunications  carrier 
for  the  purposes  within  the  scope  of 
section  251(c)(6)  of  the  Act.  the 
incumbent  LEC  shall  prove  to  the  state 
commission  that  the  equipment  is 
eligible  for  collocation.  An  incumbent 
LEC  that  denies  collocation  of  a 
competitor's  equipment,  citing  safety 
standards,  must  provide  to  the 
competitive  LEC  within  five  business 
days  a  list  of  all  equipment  that  the 
incumbent  LEC  locates  within  the 
premises  in  question,  together  with  an 
affidavit  attesting  that  all  of  that 
equipment  meets  or  exceeds  the  safety 
standard  that  the  incumbent  LEC 
contends  the  competitor's  equipment 
fails  to  meet.  The  Commission  requires 
that  this  affidavit  set  forth  in  detail:  the 
exact  safety  requirement  that  the 
requesting  carrier's  equipment  does  not 
satisfy;  the  incumbent  LEC's  basis  for 
concluding  that  the  requesting  carrier's 
equipment  does  not  meet  this  safety 
requirement;  and  the  incumbent  LEC's 
basis  for  concluding  why  collocation  of 
equipment  not  meeting  this  safety 
requirement  would  compromise 
network  safety.  See  47  CFR  51.323(b). 
(No.  of  respondents:  1400:  hours  per 
response:  2  hours;  total  annual  burden: 
2800  hoiirs). 

k.  Space  Limitation  Documentation — 
An  incumbent  LEC  shall  submit  to  the 
state  commission,  subject  to  any 
protective  order  as  the  state  commission 
may  deem  necessary,  detailed  floor 
plans  or  diagrams  of  any  premises 
where  the  inciimbent  LEC  claims  that 
physical  collocation  is  not  practical 


because  of  space  limitations.  An 
incumbent  LEC  that  contends  space  for 
physical  collocation  is  not  available  in 
an  incumbent  LEC  premises  must  also 
allow  the  requesting  carrier  to  tour  the 
entire  premises  in  question,  not  just  the 
room  in  which  space  was  denied, 
without  charge,  within  ten  days  of  the 
receipt  of  the  incumbent  LEC's  denial  of 
space.  The  Commission  requires  that 
each  incumbent  LEC  provides  the  state 
commission  with  all  information 
necessary  for  the  state  commission  to 
evaluate  the  reasonableness  of  the 
incumbent  LEC's  and  its  affiliates' 
reservations  of  space  for  future  growth. 
This  information  shall  include  any 
information  the  state  commission  may 
require  to  implement  its  specific  space 
reservation  policies,  including  which 
space,  if  any.  the  incumbent  or  any  of 
its  affiliates  have  reserved  for  future  use. 
The  incumbent  shall  also  provide  the 
state  commission  with  a  detailed 
description  of  the  specific  future  uses 
for  which  the  space  has  been  reserved. 
An  incumbent  LEC  shall  permit  any 
requesting  telecommunications  carrier 
to  inspect  any  floor  plans  or  diagrams 
that  the  incumbent  LEC  provides  a  state 
commission,  subject  to  any 
nondisclosure  protections  the  state 
commission  deems  appropriate.  See  47- 
CFR  51.321(f).  (No.  of  respondents:  100; 
hours  per  response:  26  hours;  total 
annual  burden;  26,000  hours). 

1.  Report  of  Available  Collocation 
Space — Upon  request,  an  incumbent 
LEC  must  submit  to  the  requesting 
carrier  within  ten  days  of  the 
submission  of  the  request  a  report 
indicating  the  incimibent  LEC's 
available  collocation  space  in  a 
particular  LEC  premises.  This  report 
must  specify  the  amount  of  collocation 
space  available  at  each  requested 
premises,  the  number  of  collocators.  and 
any  modifications  in  the  use  of  the 
space  since  the  last  report.  The 
incumbent  LEC  must  maintain  a 
publicly  available  document,  posted  for 
viewing  on  the  Internet,  indicating  all 
premises  that  are  full,  and  must  update 
such  a  document  within  ten  days  of  the 
date  at  which  a  premises  nms  out  of 
physical  collocation  space.  See  47  CFR 
51.321(h).  ILEC  must  provide  this  report 
within  ten  calendar  days,  as  opposed  to 
ten  business  days.  The  Commission 
requires  that  this  report  describe  in 
detail  the  space  that  is  available  for 
collocation  in  the  particular  premises. 
This  description  requirement  should 
enable  a  carrier  requesting  collocation  to 
request  the  space  that  best  fits  its 
operational  needs.  See  47  CFR 
51.321(h).  (No.  of  respondents:  1400; 
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hours  per  response:  2  hours;  tqtal 
annual  burden:  2800  hours). 

m.  Information  on  Security  Training— 
An  inciunbent  LEC  must  jjrovide 
information  to  competitive  LECs  on  the 
specific  type  of  security  training  a 
competitive  LEC's  employees  must 
complete  in  order  for  the  incimibent 
LEC  to  maintain  reasonable  security 
measures  for  its  equipment  and 
networks.  See  47  CFR  51.323(i)(3).  (No. 
of  respondents:  1400;  hours  per 
response:  .50  hours;  total  aimual 
burden:  700  hours). 

n.  Access  to  Spectrum  Management 
Pmcediires  and  Policies— An  incumbent 
LEC  must  provide  competitive  LECs 
with  nondiscriminatory  access  to  the 
incumbent  LEC's  spectrum  management 
procedures  and  policies.  See  47  CFR 
51.231(a).  (No.  of  respondents:  1400; 
hours  per  response:  .50  hours;  total 
annual  burden:  700  hours). 

o.  Rejection  and  Loop  Information — 
An  incimibent  LEC  must  disclose  to 
requesting  carriers  information  with 
respect  to  the  rejection  of  the  requesting 
carrier's  provision  of  advanced  services, 
together  with  the  specific  reason  for  the 
rejection.  An  incumbent  LEC  must  also 
disclose  to  requesting  carriers 
information  with  respect  to  the  number 
of  loops  using  advanced  services 
technology  within  the  binder  and  type 
of  technology  deployed  on  those  loops. 
See  47  CFR  51.231(a).  (No.  of 
respondents:  1400;  hours  per  response: 
1  hour;  total  annual  burden:  1400 
hours). 

p.  Notification  of  Performance 
Degmdation — If  a  carrier  claims  a 
service  is  significantly  degrading  the 
performance  of  other  advanced  services 
or  traditional  voice  band  services,  then 
that  carrier  must  notify  the  causing 
carrier  and  allow  that  carrier  a 
reasonable  opportunity  to  correct  the 
problem.  Any  claims  of  network  harm 
must  be  supported  with  specific  and 
verifiable  supporting  information.  See 
47  CFR  51.233.  (No.  of  respondents: 
1400;  hours  per  response:  .50  hours; 
total  annual  burden:  700  hours). 

q.  Certification  of  Interstate  Traffic— 
The  Commission  requires  that  an 
incumbent  LEC  provision  cross- 
connects  between  collocated  carriers 
upon  reasonable  request.  A  collocated 
carrier  may  request  such  provisioning 
pursuant  to  either  section  201  or  251  of 
the  Communications  Act.  An  incumbent 
LEC,  however,  is  not  required  to  provide 
a  connection  between  the  equipment  in 
the  collocated  spaces  of  two  or  more 
telecommunications  carriers  if  the 
connection  is  requested  pursuant  to 
section  201  of  the  Act.  unless  the 
requesting  carrier  submits  to  the 
incumbent  LEC  a  certification  that  more 


than  10  percent  of  the  amount  of  traffic 
to  be  transmitted  through  the 
connection  will  be  interstate.  The 
certification  requirement  recognizes  that 
the  Commission's  jurisdiction  under 
section  201  is  subject  to  certain  limits. 
Because  the  Commission's  jurisdiction 
under  section  251  is  not  similarly 
limited,  no  such  certification  is  required 
for  a  request  for  a  cross-connect  under 
section  251  of  the  Act.  See  47  CFR 
51.323(h).  (No.  of  respondents:  350; 
hours  per  response:  4  hours;  total 
annual  burden:  1400  hours).  All  of  the 
collections  are  used  to  ensure  that 
incumbent  LECs  and  collocation  carriers 
provide  for  collocation  and  obtain  cross- 
connects  in  a  manner  consistent  with 
sections  201  and  251  of  the 
Communications  Act  of  1934,  as 
amended.  Obligation  to  respond: 
Mandatory. 

OMB  Control  No.:  3060-0395. 
Expiration  Date:  09/30/2002. 
Title:  The  ARMIS  USOA  Report 
(ARMIS  Report  43-02);  The  ARMIS 
Service  Quality  Report  (ARMIS  Report 
43-05;  The  ARMIS  Infrastructure  Report 
(ARMIS  Report  43-07). 

Form  No.:  FCC  Reports  43-02.  43-05, 
and  43-07. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  50 
respondents;  587.3  hour  per  response 
(avg.);  29,366  total  aimual  burden  hours 
(for  all  collections  under  this  control 
number). 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 
Frequency  of  Response:  Annually. 
Description:  Section  220  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  220,  allows  the 
Commission,  at  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accounts,  records  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act, 
including  the  accounts,  records  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  the  receipts  and  expenditures 
of  moneys.  Sections  219(b)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  219(b),  authorizes 
the  Commission  by  general  or  special 
orders  to  require  any  carrier  subject  to 
this  Act  to  file  monthly  reports  of 
earnings  and  expenses  and  to  file 
periodical  and/or  special  reports 
concerning  any  matters  with  respect  to 
which  the  Commission  is  authorized  or 
required  by  law  to  act.  Section  43.21  of 
the  Commission's  rules  details  that 
requirement.  ARMIS  was  implemented 
to  facilitate  the  timely  and  efficient 
analysis  of  revenue  requirements,  rates 
of  return  and  price  caps;  to  provide  an 
improved  basis  for  audits  and  other 
oversight  functions;  and  to  enhance  the 


Commission's  ability  to  quantify  the 
effects  of  alternative  policy.  Section  11 
.  of  the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  161,  requires  the 
Commission,  in  every  even-numbered 
year  beginning  in  1998,  to  review  its 
regulations  applicable  to  providers  of 
telecommunications  services  to 
determine  whether  the  regulations  are 
no  longer  in  the  public  interest  due  to 
meaningful  economic  competition 
between  providers  of  such  services  and 
whether  such  regulations  should  be 
repealed  or  modified.  Section  1 1  further 
instructs  the  Commission  to  repeal  or 
modify  any  regulation  it  determines  to 
be  no  longer  in  the  public  interest. 

FCC  Report  43-02— The  ARMIS  43- 
02  Report  contains  company-wide  data 
for  each  account  specified  in  the 
Uniform  System  of  Accounts  ("USOA"). 
It  provides  the  annual  operating  results 
of  the  carriers'  activities  for  every 
account  in  the  USOA.  The  Commission 
clarified  in  an  Order,  on  Reconsideration 
released  March  8,  2002,  that  mid-sized 
LECs  are  not  required  to  file  the  ARMIS 
FCC  Report  43-02.  (No.  of  respondents: 
30;  hours  per  response:  395  hours;  total 
annual  burden:  11.850). 

FCC  Report  43-05— The  ARMIS  43- 
05  Report  collects  data  at  the  study  area 
level  and  holding  company  level  and  is 
designed  to  capture  trends  in  service 
quality  information  in  the  areas  of 
service  quality  under  price  cap 
regulation.  It  provides  service  quality 
information  in  the  areas  of 
interexchange  access  service  installation 
and  repair  intervals,  local  service 
installation  and  repair  intervals,  trunk 
blockage  and  total  switch  downtime  for 
price  cap  companies.  (No.  of 
respondents:  12;  hours  per  response: 
849;  total  annual  burden:  10.196  hours, 
includes  recordkeeping  requirement). 
FCC  Report  43-07— The  ARMIS  43- 
07  Report  is  designed  to  capture  trends 
in  telephone  industry  infrastructure 
development  under  price  cap 
regulation.  It  provides  switch 
deployment  and  capabilities  data.  (No. 
of  respondents:  8;  hours  per  response: 
550  hours;  total  annual  burden:  4400 
hours).  The  information  contained  in 
these  reports  provides  the  necessary 
detail  to  enable  this  Commission  to 
fulfill  its  regulatory  responsibilities. 
Automated  reporting  of  these  data 
greatly  enhances  the  Commission's 
ability  to  process  and  analyze  the 
extensive  amounts  of  data  it  needs  to 
administer  its  rules.  ARMIS  facilitates 
the  timely  and  efficient  analysis  of 
revenue  requirements,  rates  of  return 
and  price  caps,  and  provides  an 
improved  basis  for  auditing  and  other 
oversight  functions.  It  also  enhances  the 
Commission's  ability  to  quantify  the 
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effects  of  policy  proposals.  Obligation  to 
respond:  Mandatory. 

OMB  Control  No.:  3060-0511. 
Expiration  Date:  09/30/2002. 
Title:  ARMIS  Access  Report. 
Form  No.:  FCC  Report  43-04. 
Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  121 
respondents;  157  hour  per  response 
(avg.);  18.997  total  annual  burden  hours 
(for  all  collections  under  this  control 
number). 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 
Frequency  of  Response:  Annually. 
Description:  Section  220  of  the 
Communications  Act  of  1934.  as 
amended,  47  USC  220.  allows  the 
Commission,  at  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accoimts,  records  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act, 
including  the  accounts,  records  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  the  receipts  and  expenditures 
of  moneys.  Sections  219(b)  of  the 
Communications  Act  of  1934,  as 
amended,  47  USC  219(b),  authorizes  the 
Commission  by  general  or  special  orders 
to  require  any  carrier  subject  to  this  Act 
to  file  monthly  reports  of  earnings  and 
expenses  and  to  file  periodical  and/or 
special  reports  concerning  any  matters 
with  respect  to  which  the  Commission 
is  authorized  or  required  by  law  to  act. 
Section  43.21  of  the  Commission's  rules 
details  that  requirement.  ARMIS  was 
implemented  to  facilitate  the  timely  and 
efficient  analysis  of  revenue 
requirements,  rates  of  return  and  price 
caps;  to  provide  an  improved  basis  for 
audits  and  other  oversight  functions; 
and  to  enhance  the  Commission's  ability 
to  quantify  the  effects  of  alternative 
policy.  Section  11  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  161.  requires  the 
Commission,  in  every  even-numbered 
year  beginning  in  1998,  to  review  its 
regulations  applicable  to  providers  of 
telecommunications  services  to 
determine  whether  the  regxJations  are 
no  longer  in  the  public  interest  due  to 
meaningful  economic  competition 
between  providers  of  such  services  and 
whether  such  regulations  should  be 
repealed  or  modified.  Section  11  further 
instructs  the  Commission  to  repeal  or 
modify  any  regulation  it  determines  to 
be  no  longer  in  the  public  interest.  The 
ARMIS  43-04  Report  monitors  revenue 
reqiiirements,  joint  cost  allocations, 
jurisdictional  separations,  and  access 
charges.  In  the  Report  and  Order.  2000 
Biennial  Regulatory  Review — 
Comprehensive  Review  of  the 
Accounting  Requirements  and  ARMIS 
Reporting  Requirements  for  Incumbent 


Local  Exchange  Carriers  (LECs)  and 
Amendments  to  the  Uniform  System  of 
Accounts  and  Jurisdictional  Separations 
Reform  (R&O),  released  November  5, 
2001,  the  Commission  eliminated  the 
requirement  that  mid-sized  LECs  file  the 
FCC  Report  43-04.  (This  was  also 
clarified  in  an  Order  on  Reconsideration 
released  March  8.  2002).  In  addition  the 
Commission  revised  the  FCC  Report  43- 
04  to  reduce  the  data  required  to  be 
reported  during  the  interim  freeze  of 
certain  jurisdictional  cost  categories  and 
allocation  factors  prescribed  in  47  CFR 
part  36.  The  information  contained  in 
this  report  provides  the  necessary  detail 
to  enable  this  Commission  to  fulfill  its 
regulatory  responsibilities.  Automated 
reporting  of  these  data  greatly  enhances 
the  Commission's  ability  to  process  and 
analyze  the  extensive  amounts  of  data  it 
needs  to  administer  its  rules.  ARMIS 
facilitates  the  timely  and  efficient 
analysis  of  revenue  requirements,  rates 
of  return  and  price  caps,  and  provides 
an  improved  basis  for  auditing  and 
other  oversight  functions.  It  also 
enhances  the  Commission's  ability  to 
quantify  the  effects  of  policy  proposals. 
Obligation  to  respond:  Mandatory. 

OKW  Control  No.:  3060-0513. 

Expiration  Date:  09/30/2002. 

Title:  ARMIS  Joint  Cost  Report. 

Form  No.:  FCC  Report  43-03. 

Respondents:  Businesses  or  other  for 
profit. 

Estimated  Annual  Burden:  121 
respondents;  83  hours  per  response 
(avg.);  10.043  total  annual  buriden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  Annually. 

Description:  Section  220  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  220,  allows  the 
Commission,  at  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accoimts,  records  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act. 
including  the  accounts,  records  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  the  receipts  and  expenditures 
of  moneys.  Sections  219(b)  of  the 
Communications  Act  of  1934,  as 
amended.  47  USC  219(b).  authorizes  the 
Commission  by  general  or  special  orders 
to  require  any  carrier  subject  to  this  Act 
to  file  monthly  reports  of  earnings  and 
expenses  and  to  file  periodical  and/or 
special  reports  concerning  any  matters 
with  respect  to  which  the  Conunission 
is  authorized  or  required  by  law  to  act. 
Section  43.21  of  the  Commission's  rules 
details  that  requirement.  ARMIS  was 
implemented  to  facilitate  the  timely  and 
efficient  analysis  of  revenue 
requirements,  rates  of  return  and  price 
caps;  to  provide  an  improved  basis  for 


audits  and  other  oversight  functions; 
and  to  enhance  the  Commission's  ability 
to  quantify  the  effects  of  alternative 
policy.  Section  11  of  the 
Commimications  Act  of  1934.  as 
amended.  47  U.S.C.  161.  requires  the 
Commission,  in  every  even-numbered 
year  beginning  in  1998,  to  review  its 
regulations  applicable  to  providers  of 
telecommunications  services  to 
determine  whether  the  regulations  are 
no  longer  in  the  public  interest  due  to 
meaningful  economic  competition 
between  providers  of  such  services  and 
whether  such  regulations  should  be 
repealed  or  modified.  Section  11  further 
instructs  the  Commission  to  repeal  or 
modify  any  regulation  it  determines  to 
be  no  longer  in  the  public  interest.  The 
ARMIS  43-03  Report  is  needed  to 
administer  the  Commission's  joint  cost 
rules  and  to  analyze  data  in  order  to 
prevent  cross-subsidization  of 
nonregulated  operations  by  the 
regulated  operations  of  Tier  1  carriers. 
In  an  Order  on  Reconsideration, 
released  March  8,  2002,  the  Commission 
clarified  that  mid-sized  carriers  are  not 
required  to  file  FCC  Report  43-03  on 
April  1,  2002.  The  information 
contained  in  this  report  provides  the 
necessary  detail  to  enable  this 
Commission  to  fulfill  its  regulatory 
responsibilities.  Automated  reporting  of 
these  data  greatly  enhances  the 
Commission's  ability  to  process  and 
analyze  the  extensive  amounts  of  data  it 
needs  to  administer  its  rules.  ARMIS 
fecilitates  the  timely  and  efficient 
analysis  of  revenue  requirements,  rates 
of  return  and  price  caps,  and  provides 
an  improved  basis  for  auditing  and 
other  oversight  functions.  It  also 
enhances  the  Commission's  ability  to 
quantify  the  effects  of  policy  proposals. 
Obligation  to  respond:  Mandatory. 

Public  reporting  burden  for  the 
collections  of  information  are  as  noted 
above.  Send  comments  regarding  the 
burden  estimates  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  DC  20554. 

Federal  Communications  Cktmmission. 


William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  02-8346  Filed  4-4-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-02-45-B  (Auction  No.  45); 
DA  02-470] 

Auction  No.  45  Cellular  Rural  Service 
Areas  Auction  Scheduled  for  May  29, 
2002;  Notice  and  Filing  Requirements, 
Minimum  Opening  Bkte,  Upfront 
Payments,  and  Other  Auction 
Procedures 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  This  document  annoimces  the 
procedures  and  minimum  opening  bids 
for  the  upcoming  auction  of  three 
cellular  Ri^al  Service  Area  (RSA) 
licenses  scheduled  for  May  29.  2002 
(Auction  No.  45).  This  docimient  is 
intended  to  familiarize  prospective 
bidders  with  the  Commission's  rules 
relating  to  the  cellular  RSA  and  those 
relating  to  application  and  auction 
procedures. 

DATES:  Auction  No.  45  is  scheduled  for 
May  29.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Auctions  and  Industry  Analysis 
Division:  Denise  Coca,  Legal  Branch,  or 
Jeff  Crooks,  Auctions  Operations 
Branch,  at  (202)  418-0660;  Barbara 
Sibert,  Auctions  Operations  Branch,  at 
(717)  338-2888.  Media  Contact: 
Meribeth  McCarrick  at  (202)  418-0654. 
Commercial  Wireless  Division:  Gary 
Oshinsky  or  Amal  Abdallah.  Policy  and 
Rules  Branch,  or  Dwain  Livingston, 


Licensing  and  Technical  Analysis 
Branch,  at  (202)  418-0620. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
simunary  of  the  Auction  No.  45 
Procedures  Public  Notice  released 
March  4,  2002.  The  complete  text  of  the 
Auction  No.  45  Procedures  Public 
Notice,  including  attachments,  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center.  Portals  II.  445  12th  Street.  SW.. 
Room  CY-A257.  Washington,  DC, 
20554.  The  Auction  No.  45  Procedures 
Public  Notice  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Qualex  International.  Portals 
n.  445  12th  Street.  SW..  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

I.  General  Information 

A.  Introduction 

1.  By  the  Auction  No.  45  Procedures 
Public  Notice,  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
announces  the  procedures  and 
minimum  opening  bids  for  the 
upcoming  auction  of  three  cellular  Riu^ 
Service  Area  (RSA)  licenses  scheduled 
for  May  29,  2002  (Auction  No.  45).  On 
February  5.  2002.  in  accordance  with 
the  Balanced  Budget  Act  of  1997,  the 
Biueau  released  a  public  notice  seeking 
comment  on  reserve  prices  or  minimum 
opening  bids  and  the  procediu-es  to  be 
used  in  Auction  No.  45.  The  Bureau 
received  one  comment  and  no  reply 
comments  in  response  to  the  Auction 


No.  45  Comment  Public  Notice,  67  FR 
8978  (February  27,  2002). 

i.  Background  of  Proceeding 

2.  The  Federal  Communications 
Commission  ("Commission")  has  been 
awarding  cellular  licenses  since  1982. 
Cellular  radio  service  is  a  mobile 
radiotelephone  service  in  which 
common  carriers  are  authorized  to  offer 
and  provide  a  mobile 
telecommimications  service  for  hire  to 
the  general  public.  On  January  28,  2002, 
the  Commission  released  the  Cellular 
RSA  Report  and  Order,  67  FR  11425 
(March  14,  2002).  which  adopted  rules 
for  awarding  licenses  for  four  cellular 
RSAs  that  remain  unlicensed  because 
the  initial  lottery  winner  in  those 
markets  was  disquaUfied.  Specifically, 
in  the  Cellular  RSA  Report  and  Order, 
the  Commission  decided  to:  (i)  Allow  all 
eligible  parties  to  apply  for  these  initial 
licenses;  (ii)  license  these  markets  on  an 
RSA  basis  under  its  part  22  rules;  and 
(iii)  use  its  part  1  competitive  bidding 
rules  to  auction  these  licenses.  ^ 

ii.  Licenses  to  Be  Auctioned 

3.  Auction  No.  45  will  include  a 
cellular  frequency  block  A  license  in 
each  of  the  following  three  RSA 
markets:  332-Polk.  AR;  582-Bames,  ND; 
and  727-Ceiba,  PR.  A  fourth  market, 
672A-Chambers.  TX.  was  also  the 
subject  of  the  Cellular  RSA  Report  and 
Order  but  vrill  not  be  included  in 
Auction  No.  45.  The  following  table 
provides  the  Block/Frequency  Band 
cross-references  for  the  licenses  that 
will  be  auctioned. 


Market  No. 


RSA332 
RSA582 
RSA727 


Market  name 


Arkansas  9— Polk   

North  Dakota  3— Bames 
Puerto  Rico  5— Ceiba    ., 


Channel 
block 


Frequencies  (MHz) 


824-835,  845-846.5,  869-880,  890-891.5 
824-835,  845-846.5,  869-880,  890-891.5 
824-835,  845-846.5,  869-880,  890-891.5 


Bandwklth 
(MHz) 


25 
25 
25 


4.  One  commenter  suggested  that  RSA 
Market  672A  be  included  in  Auction 
No.  45  or,  alternatively,  that  the  Bureau 
delay  Auction  No.  45  until  resolution  of 
all  proceedings  relating  to  the 
application  of  the  tentative  selectee 
from  the  second  lottery  for  Market 
672A.  The  Bureau  declines  to  adopt 
these  suggestions.  The  Bureau  does  not 
intend  to  delay  the  auction  of  the  three 
available  cellular  RSA  licenses  until 
final  resolution  of  an  unrelated 
proceeding  involving  a  fourth  RSA 
license.  Such  a  delay  would  undermine 
the  Bureau's  primary  goal  of  getting 
licenses  into  the  hands  of  parties  that 
will  provide  service  to  the  public.  For 
this  reason,  the  Bureau  believes  that  the 
public  will  realize  a  greater  benefit  if  it 


auctions  the  three  available  cellular 
RSA  licenses  as  soon  as  practicable  than 
if  it  postpones  the  auction  imtil  the 
Commission  has  resolved  all  issues 
connected  with  RSA  Market  672A. 

B.  Rules  and  Disclaimers 

i.  Relevant  Authority 

5.  Prospective  bidders  must 
familiarize  themselves  thoroughly  with 
the  Commission's  rules  relating  to  the 
cellular  RSA  licenses  contained  in  title 
47,  part  20  and  part  22  of  the  Code  of 
Federal  Regulations,  and  those  relating 
to  application  and  auction  procedures, 
contained  in  title  47.  part  1  of  the  Code 
of  Federal  Regulations. 


6.  Prospective  bidders  must  also  be 
thoroughly  familiar  with  the 
procedures,  terms  and  conditions 
(collectively.  "Terms")  contained  in  the 
Auction  No.  45  Procedures  Public 
Notice;  the  Auction  No.  45  Conmient 
Public  Notice:  the  Part  1  Fifth  Report 
and  Order,  65  FR  52323  (August  29. 
2000).  (as  well  as  prior  and  subsequent 
Commission  proceedings  regarding 
competitive  bidding  procedures);  the 
Cellular  RSA  Notice,  66  FR  14104 
(March  9.  2001);  and  the  Cellular  RSA 
Report  and  Order. 

7.  The  terms  contained  in  the 
Commission's  rules,  relevant  orders, 
and  public  notices  are  not  negotiable. 
The  Conmiission  may  amend  or 
supplement  the  information  contained 
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in  its  public  notices  at  any  time,  and 
will  issue  public  notices  to  convey  any 
new  or  supplemental  information  to 
bidders.  It  is  the  responsibility  of  all 
prospective  bidders  to  remain  current 
with  all  Commission  rules  and  with  all 
public  notices  pertaining  to  this  auction. 
Copies  of  most  Commission  documents, 
including  public  notices,  can  be 
retrieved  from  the  FCC  Auctions 
Internet  site  at  http://mreless.fcc.gov/ 
auctions.  Additionally,  documents  are 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW. 
Room  CY-A257,  Washington,  DC,  20554 
or  may  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II.  445 
12th  Street.  SW.  Room  CY-B402. 
Washington.  DC  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aoI.com.  When 
ordering  docimients  from  Qualex,  please 
provide  the  appropriate  FCC  number 
(for  example.  FCC  02-9  for  the  Cellular 
RSA  Report  and  Order). 

ii.  Prohibition  of  Collusion 

8.  To  ensure  the  competitiveness  of 
the  auction  process,  the  Commission's 
rules  prohibit  applicants  for  the  same 
geographic  license  area  from 
communicating  with  each  other  during 
the  auction  about  bids,  bidding 
strategies,  or  settlements.  This 
prohibition  begins  at  the  short-form 
application  filing  deadline  and  ends  at 
the  down  payment  deadline  after  the 
auction.  Bidders  competing  for  licenses 
in  the  same  geographic  license  areas  are 
encouraged  not  to  use  the  same 
individual  as  an  authorized  bidder.  A 
violation  of  the  anti-collusion  rule  could 
occur  if  an  individual  acts  as  the 
authorized  bidder  for  two  or  more 
competing  applicants,  and  conveys 
information  concerning  the  substance  of 
bids  or  bidding  strategies  between  the 
bidders  he  or  she  is  authorized  to 
represent  in  the  auction.  A  violation 
could  similarly  occur  if  the  authorized 
bidders  are  different  individuals 
employed  by  the  same  organization 
(e.g.,  law  firm  or  consulting  firm).  In 
such  a  case,  at  a  minimum,  applicants 
should  certify  on  their  applications  that 
precautionary  steps  have  been  taken  to 
prevent  communication  between 
authorized  bidders  and  that  applicants 
and  their  bidding  agents  will  comply 
with  the  anti-collusion  rule. 

9.  However,  the  Bureau  cautions  that 
merely  filing  a  certifying  statement  as 
part  of  an  application  will  not  outweigh 
specific  evidence  that  collusive 
behavior  has  occurred,  nor  will  it 
preclude  the  initiation  of  an 


investigation  when  warranted.  In 
Auction  No.  45,  for  example,  the  rule 
would  apply  to  any  applicants  that  have 
applied  for  licenses  covering  the  same 
geographic  areas.  Therefore,  applicants 
that  apply  to  bid  for  all  of  the  markets 
would  be  precluded  from  i 

commimicating  with  all  other 
applicants  until  after  the  down  payment 
deadline.  However,  applicants  may 
enter  into  bidding  agreements  before 
filing  their  FCC  Form  175,  as  long  as 
they  disclose  the  existence  of  the 
agreement(s]  in  their  Form  175.  If 
parties  agree  in  principle  on  all  material 
terms  prior  to  the  short-form  filing 
deadline,  those  parties  must  be 
identified  on  the  short-form  application 
pursuant  to  §  1.2105(c),  even  if  the 
agreement  has  not  been  reduced  to 
writing.  If  the  parties  have  not  agreed  in 
principle  by  the  filing  deadline,  an 
applicant  would  not  include  the  names 
of  those  parties  on  its  application,  and 
may  not  continue  negotiations  with 
other  applicants  for  licenses  covering 
the  same  geographic  areas.  By  signing 
their  FCC  Form  175  short-form 
applications,  applicants  are  certifying 
their  compliance  with  §  1.2105(c). 

10.  In  addition.  §  1.65  of  the 
Commission's  rules  requires  an 
applicant  to  maintain  the  accuracy  and 
completeness  of  information  furnished 
in  its  pending  application  and  to  notify 
the  Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Thus,  §  1.65  requires  an 
auction  applicant  to  notify  the 
Commission  of  any  violation  of  the  anti- 
collusion  rules  upon  learning  of  such 
violation.  Bidders  therefore  are  required 
to  make  such  notification  to  the 
Commission  immediately  upon 
discovery. 

11.  A  summary  listing  of  documents 
fitjm  the  Commission  and  the  Bureau 
addressing  the  application  of  the  anti- 
collusion  rules  may  be  found  in 
Attachment  G  of  the  Auction  No.  45 
Procedures  Public  Notice. 

iii.  Due  Diligence 

12.  Potential  bidders  should  be  aware 
that  the  Commission  has  granted 
interim  operating  authority  (lOA)  to  one 
or  more  cellular  operators  to  provide 
cellular  service  on  the  Channel  A  block 
pending  the  ultimate  permanent 
licensing  of  these  RSAs.  The  interim 
operator  must  fully  cooperate  with  the 
permanent  licensee  in  effectuating  a 
smooth  transition  of  service  in  the 
market  to  the  permanent  licensee 
without  disruption  of  service  to  the 
public.  The  lOA  operator  must  cease 
operations  in  the  market  on  the  date  of 
initiation  of  permanent  service  or 


within  30  days  of  written  notification  by 
the  permanent  licensee  to  the  interim 
operator  of  the  day  and  time  that  it 
intends  to  initiate  service,  whichever 
date  occurs  later. 

13.  Potential  bidders  also  should  be 
aware  that  certain  applications 
(including  those  for  modification), 
petitions  for  rulemaking,  requests  for 
special  temporary  authority  ("STA") 
waiver  requests,  petitions  to  deny, 
petitions  for  reconsideration,  and 
applications  for  review  may  be  pending 
before  the  Commission  and  relate  to 
particular  applicants  or  incumbent 
licensees.  In  addition,  certain  decisions 
reached  in  the  Cellular  RSA  Report  and 
Order  and  in  this  proceeding  may  be 
subject  to  judicial  appeal  and  may  be 
the  subject  of  additional  reconsideration 
or  appeal.  The  Bureau  notes  that 
resolution  of  these  matters  could  have 
an  impact  on  the  availability  of 
spectnim  in  Auction  No.  45.  In 
addition,  although  the  Commission  will 
continue  to  act  on  pending  applications, 
requests  and  petitions,  some  of  these 
matters  may  not  be  resolved  by  the  time 
of  the  auction. 

14.  Potential  bidders  are  solely 
responsible  for  identifying  associated 
risks  and  for  investigating  and 
evaluating  the  degree  to  which  such 
matters  may  affect  their  ability  to  bid 
on,  otherwise  acquire,  or  make  use  of 
licenses  available  in  Auction  No.  45. 

15.  Potential  bidders  are  advised  that 
47  CFR  22.942  places  limits  on  a 
cellular  RSA  licensee  holding  a 
controlling  interest  in  a  license  ^ 
operating  on  one  cellular  channel  block, 
and  the  amount  of  interest  they  may 
hold  in  a  license  for  the  other  chaimel 
block  in  an  overlapping  CGSA.  Also, 
any  RSA  licensee  operating  transmitters 
within  72  kilometers  (45  miles)  of  the 
U.S.-Canadian  border  must  coordinate 
with  the  adjacent  Canadian  licensee  to 
eliminate  any  harmful  interference  as 
conditioned  by  §  22.955. 

16.  Licensing  records  for  Cellular 
RSAs  are  contained  in  the  Bureau's 
Universal  Licensing  System  (ULS)  and 
may  be  researched  on  the  Internet  at 
http://wireless.fcc.gov/uls  by  selecting 
"Licenses"  under  Search  and  selecting 
"General"  from  the  search  type  drop 
down  menu.  The  lOA  Licenses,  along 
with  their  special  conditions  of 
operation  may  be  researched  by  their 
call  signs.  They  are  for  market  582- , 
KNKP980,  KNKP986,  and  KNKP990; 
market  727-KNKQ240;  and  market  332- 
KNKP970.  Potential  bidders  may  query 
the  database  online  and  download  a 
copy  of  their  search  results  if  desired. 
Detailed  instructions  on  using  License 
query  and  downloading  query  results 
are  available  online  by  selecting  the  "?" 
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biitton  at  the  bottom  right-hand  comer 
of  the  License  Search  screen. 

17.  Potential  bidders  should  direct 
questions  regarding  the  search 
c^abilities  to  the  FCC  Technical  . 
Support  hotline  at  (202)  414-1250 
(voice)  or  (202)  414-1255  (TTY),  or  via 
e-mail  at  ulscomm@fcc.gov.  The  hotline 
is  available  to  assist  with  questions 
Monday  through  Friday,  from  7:00  AM 
to  10:00  PM  ET,  Saturday.  8:00  AM  to 
7:00  PM  ET,  and  Sunday,  12:00  noon  to 
6:00  PM  ET.  In  order  to  provide  better 
service  to  the  public,  all  calls  to  the 
hotline  are  recorded. 

18.  The  Commission  makes  no 
representations  or  guarantees  regarding 
the  accuracy  or  completeness  of 
information  in  its  databases  or  any  third 
party  databases,  including,  for  example, 
court  docketing  systems.  Furthermore, 
the  Commission  makes  no 
representations  or  guarantees  regarding 
the  accuracy  or  completeness  of 
information  that  has  been  provided  by 
incimibent  licensees  and  incorporated 
into  the  database.  Potential  bidders  are 
strongly  encouraged  to  physically 
inspect  any  sites'  located  in,  or  near,  the 
RSA  for  which  they  plan  to  bid. 

iv.  Bidder  Alerts 

19.  All  applicants  must  certify  on 
their  FCC  Form  175  applications  under 
penalty  of  penury  that  they  are  legally, 
technically,  financially  and  otherwise 
qualified  to  hold  a  license,  and  not  in 
default  on  any  payment  for  Commission 
licenses  (including  dovra  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  Prospective  bidders 
are  reminded  that  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
forfeitiu'es,  license  revocations, 
exclusion  from  participation  in  future 
auctions,  and/or  criminal  prosecution. 

20.  The  FCC  makes  no  representations 
or  warranties  about  the  use  of  this 
spectrum  for  particular  services. 
Applicants  should  be  aware  that  a  FCC 
auction  represents  an  opportunity  to 
become  a  FCC  licensee  in  this  service, 
subject  to  certain  conditions  and 
regulations.  A  FCC  auction  does  not 
constitute  an  endorsement  by  the  FCC  of 
any  particular  services,  technologies  or 
products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  business 
success.  Applicants  and  interested 
parties  should  perform  their  own  due 
diligence  before  proceeding,  as  they 
would  with  any  new  business  venture. 

21.  As  is  the  case  with  many  business 
investment  opportimities,  some 
unscrupulous  entrepreneiu^  may 
attempt  to  use  Auction  No.  45  to 
deceive  and  defraud  unsuspecting 


investors.  Common  warning  signals  of 
fraud  include  the  following: 

•  The  first  contact  is  a  "cold  call" 
from  a  telemarketer,  or  is  made  in 
response  to  an  inquiry  prompted  by  a 
radio  or  television  infomercial. 

•  The  offering  materials  used  to 
invest  in  the  venture  appear  to  be 
targeted  at  IRA  funds,  for  example,  by 
including  all  docvunents  and  papers 
needed  for  the  transfer  of  funds 
maintained  in  IRA  accoimts. 

•  "The  amoimt  of  investment  is  less 
than  $25,000. 

•  The  sales  representative  makes 
verbal  representations  that:  (a)  The 
Internal  Revenue  Service  ("IRS"), 
Federal  Trade  Commission  ("FTC"), 
Securities  and  Exchange  Commission 
("SEC"),  FCC,  or  other  government 
agency  has  approved  the  investment;  (b) 
the  investment  is  not  subject  to  state  or 
federal  securities  laws;  or  (c)  the 
investment  will  yield  unrealistically 
high  short-term  profits.  In  addition,  the 
offering  materials  often  include  copies 
of  actual  FCC  releases,  or  quotes  from 
FCC  persoimel,  giving  the  appearance  of 
FCC  knowledge  or  approval  of  the 
solicitation. 

22.  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  the  FTC  at  (202)  326- 
2222  and  from  the  SEC  at  (202)  942- 
7040.  Complaints  about  specific 
deceptive  telemarketing  investment 
schemes  should  be  directed  to  the  FTC, 
the  SEC,  or  the  National  Fraud 
Information  Center  at  (800)  876-7060. 
Consmners  who  have  concerns  about 
specific  proposals  regarding  Auction 
No.  45  may  also  call  the  FCC  Consumer 
Center  at  (888)  CALL-FCC  ((888)  225- 
5322). 

V.  National  Environmental  Policy  Act 
("NEPA")  Requirements 

23.  Licensees  must  comply  with  the 
Commission's  rules  regarding  the 
National  Environmental  Policy  Act 
(NEPA).  The  construction  of  a  wireless 
antenna  facility  is  a  federal  action,  and 
the  licensee  must  comply  with  the 
Commission's  NEPA  rules  for  each  such 
facility.  See  47  CFR  1.1305  through 
1.1319.  The  Commission's  NEPA  rules 
require,  among  other  things,  that  the 
licensee  consult  with  expert  agencies 
having  NEPA  responsibilities,  including 
the  U.S.  Fish  and  Wildlife  Service,  the 
State  Historic  Preservation  Office,  the 
Army  Corp  of  Engineers  and  the  Federal 
Emergency  Management  Agency 
(through  the  local  authority  with 
jurisdiction  over  floodplains).  The 
licensee  must  prepare  environmental 
assessments  for  facilities  that  may  have 
a  significant  impact  in  or  on  wilderness 
areas,  wildlife  preserves,  threatened  or 


endangered  species  or  designated 
critical  habitats,  historical  or 
archaeological  sites,  Indian  religious 
sites,  floodplains,  and  surface  features. 
The  licensee  must  also  prepare 
enviroimiental  assessments  for  facilities 
that  include  high  intensity  white  lights 
in  residential  neighborhoods  or 
excessive  radio  frequency  emission. 


C.  Auction  Specifics 
i.  Auction  Date 

24.  The  auction  will  begin  on 
Wednesday.  May  29.  2002.  The  initial 
schedule  for  bidding  will  be  announced 
by  public  notice  at  least  one  week  before 
the  start  of  the  auction.  Unless 
otherwise  announced,  bidding  on  all 
licenses  will  be  conducted  on  each 
business  day  until  bidding  has  stopped 
on  all  licenses. 

ii.  Auction  Title 

25.  Auction  No.  45 — Cellular  RSA 
iii.  Bidding  Methodology 

26.  The  bidding  methodology  for 
Auction  No.  45  will  be  simultaneous 
multiple-round  bidding.  The 
Commission  will  conduct  this  auction 
over  the  Internet.  Telephonic  bidding 
will  also  be  available.  As  a  contingency, 
the  FCC  Wide  Area  Network,  which 
requires  access  to  a  900  number 
telephone  service,  wrill  be  available  as 
well.  Qualified  bidders  are  permitted  to 
bid  telephonically  or  electronically. 

iv.  Pre-Auction  Dates  and  Deadlines 

27.  These  are  important  dates  relating 
to  Auction  No.  45: 

Auction  Seminar:  April  10,  2002 
Short-Form  Application  (FCC  FORM 

175):  April  17,  2002;  6:00  p.m.  ET 
Upfront  Payments  (via  wire  transfer): 

May  6,  2002;  6:00  p.m.  ET 
Mock  Auction:  May  23,  2002 
Auction  Begins:  May  29,  2002 

V.  Requirements  For  Participation 

28.  Those  wishing  to  participate  in 
the  auction  must: 

•  Submit  a  short-form  application 
(FCC  Form  175)  electronically  by  6:00 
p.m.  ET,  April  17,  2002. 

•  Submit  a  sufficient  upfront 
payment  and  a  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6:00  p.m.  ET. 

May  6.  2002. 

•  Comply  vrith  all  provisions 

outlined  in  the  Auction  No.  45 
Procedures  Public  Notice. 

vi.  General  Contact  Information 

29.  The  following  is  a  list  of  general 
contact  information  relating  to  Auction 
No.  45: 

General  Auction  Infonnation 
General  Auction  Questions 
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Seminar  Registration 
FCC  Auctions  Hotline.  (888)  225-5322, 
Press  Option  #2  or  direct  (717)  338- 
2888,  Hours  of  service:  8  a.m.-5:30  p.m. 
ET 

Auction  Legal  Information 

Auction  Rules,  Policies,  Regulations 
Auctions  and  Industry  Analysis  Division. 
Legal  Branch  (202)  418-0660 

Licensing  Information 

Rules,  Policies,  Regulations 
Licensing  Issues 
Due  Diligence 
Incumbency  Issues 
Commercial  Wireless  Division,  (202)  418- 
0620 

Technical  Support 

Electronic  Filing 

Automated  Auction  System 
FCC  Auctions  Technical  Support  Hotline, 
(202)  414-1250  (Voice),  (202)  414-1255 
(TTY).  Hours  of  service:  Monday  through 
Friday  7  a.m.  to  10:00  p.m.  ET,  Saturday. 
8:00  a.m.  to  7:00  p.m..  Sunday,  12:00 
noon  to  6:00  p.m. 

Payment  Information 

Wire  Transfers 
Refunds 
FCC  Auctions  Accounting  Branch.  (202) 
418-1995,  (202)  418-2843  (Fax) 

Telephonic  Bidding 

Will  be  furnished  only  to  qualified  bidders 

FCC  Copy  Contractor 

Additional  Copies  of  Commission  Documents 
Qualex  International 
Portals  II.  445  12th  Street.  SW.  Room  CY- 

B402.  Washington.  DC  20554.  (202)  863- 

2893,  (202)  863-2898  (Fax), 

qualexintOaol.com  (E-mail) 

Press  Information 

Meribeth  McCarrick  (202)  418-0654 

FCC  Forms 

(800)  418-3676  (outside  Washington.  DC) 
(202)  418-3676  (in  the  Washington  Area) 
http://www.fcc.gov/formpage.html 

FCC  Internet  Sites 

http://www.fcc.gov 

http://wirele8s.fcc.gov/auctions 

http://wireless.fcc.gov/uls 

n.  Short-Form  (FCC  Form  175) 
Application  Requirements 

30.  Guidelines  for  completion  of  the 
short-form  (FCC  Form  175)  are  set  forth 
in  Attachment  D  of  the  Auction  No.  45 
Procedures  Public  Notice.  The  short- 
form  application  seeks  the  applicant's 
name  and  address,  legal  classification, 
status,  entrepreneur,  small,  or  very 
small  business  bidding  credit  eligibility, 
identification  of  the  licenseCs)  sought 
the  authorized  bidders  and  contact 
persons.  All  applicants  must  certify  on 
their  FCC  Form  175  applications  under 
penalty  of  perjury  that  they  are  legally, 
technically,  financially  and  otherwise 


qualified  to  hold  a  license  and,  as 
discussed  in  section  II.D.  (Provisions 
Regarding  Defaulters  and  Former 
Defaulters),  that  they  are  not  in  default 
on  any  payment  for  Commission 
licenses  (including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency. 

A.  Ownership  Disclosure  Requirements 
(FCC  Form  1 75  Exhibit  A) 

31.  All  applicants  must  comply  with 
the  imiform  part  1  ownership  disclosure 
standards  and  provide  information 
required  by  §§1.2105  and  1.2112  of  the 
Commission's  rules.  Specifically,  in 
completing  FCC  Form  175,  applicants 
will  be  required  to  file  an  "Exhibit  A" 
providing  a  full  and  complete  statement 
of  the  ownership  of  the  bidding  entity. 
The  ownership  disclosure  standards  for 
the  short-form  are  set  forth  in  §  1.2112 
of  the  Commission's  rules. 

B.  Consortia  and  Joint  Bidding 
Arrangements  (FCC  Form  1 75  Exhibit  B) 

32.  Applicants  will  be  required  to 
identify  on  their  short-form  applications 
any  parties  with  whom  they  have 
entered  into  any  consortium 
arrangements,  joint  ventures, 
partnerships  or  other  agreements  or 
imderstandings  which  relate  in  any  way 
to  the  licenses  being  auctioned, 
including  any  agreements  relating  to 
post-auction  market  structure. 
Applicants  will  also  be  required  to 
certify  on  their  short-form  applications 
that  they  have  not  entered  into  any 
explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amoimt  of  their 
bids,  bidding  strategies,  or  the  particular 
licenses  on  which  they  will  or  will  not 
bid.  If  an  applicant  has  had  discussions, 
but  has  not  reached  a  joint  bidding 
agreement  by  the  short-form  deadline,  it 
would  not  include  the  names  of  parties 
to  the  discussions  on  its  applications 
and  may  not  continue  discussions  with 
applicants  for  the  same  geographic 
license  area(s)  after  the  deadline.  Where 
applicants  have  entered  into  consortia 
or  joint  bidding  arrangements, 
applicants  must  submit  an  "Exhibit  B" 
to  the  FCC  Form  175. 

33.  A  party  holding  a  non-controlling, 
attributable  interest  in  one  applicant 
will  be  permitted  to  acquire  an 
ownership  interest  in,  form  a 
consortium  with,  or  enter  into  a  joint 
bidding  arrangement  with  other 
applicants  for  licenses  in  the  same 
geographic  license  area  provided  that  (i) 
the  attributable  interest  holder  certifies 
that  it  has  not  and  will  not 
communicate  with  any  party  concerning 
the  bids  or  bidding  strategies  of  more 


than  one  of  the  applicants  in  which  it 
holds  an  attributable  interest,  or  with 
which  it  has  formed  a  consortium  or 
entered  into  a  joint  bidding 
arrangement;  and  (ii)  the  arrangements 
do  not  residt  in  a  change  in  control  of 
any  of  the  applicants.  While  the  anti- 
collusion  rules  do  not  prohibit  non- 
auction  related  business  negotiations 
among  auction  applicants,  bidders  are 
reminded  that  certain  discussions  or 
exchanges  could  touch  upon 
impermissible  subject  matters  because 
they  may  convey  pricing  information 
and  bidding  strategies. 


C.  Eligibility 

i.  Bidding  Credit  Eligibility  (FCC  Form 
175  Exhibit  C) 

34.  Bidding  credits  are  available  to 
entrepreneurs,  small  businesses,  and 
very  small  businesses,  or  consortia 
thereof,  as  defined  in  47  CFR  22.229  for 
cellular  RSA  licenses.  A  bidding  credit 
represents  the  amoimt  by  which  a 
bidder's  wrinning  bids  are  discounted. 
The  size  of  the  bidding  credit  depends 
on  the  average  of  the  aggregated  annual 
gross  revenues  for  each  of  the  preceding 
three  years  of  the  bidder,  its  affiliates, 
its  controlling  interests,  and  the 
affiliates  of  its  controlling  interests: 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$40  million  for  the  preceding  three 
years  receives  a  15  percent  discoimt  on 
its  winning  bids  for  cellular  RSA 
licenses; 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
years  receives  a  25  percent  discount  on 
its  winning  bids  for  cellular  RSA 
licenses; 

•  A  bidder  with  attributed  average 
annual  gross  revenues  of  not  more  than 
$3  million  for  the  preceding  three  years 
receives  a  35  percent  discount  on  its 
winning  bids  for  cellular  RSA  licenses; 
Bidding  credits  are  not  cumulative; 
qualifying  applicants  receive  either  the 
15  percent,  25  percent,  or  the  35  percent 
bidding  credit,  but  not  more  than  one  of 
them. 

ii.  Tribal  Land  Bidding  Credit 

35.  To  encourage  the  growth  of 
wireless  services  in  federally  recognized 
tribal  lands  the  Commission  has 
implemented  a  tribal  land  bidding 
credit.  See  Part  V.C. 

iii.  Applicability  of  Part  1  Attribution 
Rides 

36.  Controlling  interest  standard.  On 
August  14.  2000.  the  Commission 
released  the  Part  1  Fifth  Report  and 
Order,  in  which  the  Commission,  inter 
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alia,  adopted  a  "controlling  interest" 
standard  for  attributing  to  auction 
applicants  the  gross  revenues  of  their 
investors  and  affiliates  in  determining 
small  business  eligibility  for  future 
auctions.  The  Commission  observed  that 
the  rule  modifications  adopted  in  the 
various  part  1  orders  would  result  in 
discrepancies  and/ or  redundancies 
between  certain  of  the  new  part  1  rules 
and  existing  service-specific  rules,  and 
the  Commission  delegated  to  the  Bureau 
the  authority  to  make  conforming  edits 
to  the  Code  of  Federal  Regulations  (CFR) 
consistent  with  the  rules  adopted  in  the 
part  1  proceeding.  Part  1  rules  that 
superseded  inconsistent  service-specific 
rules  will  control  in  Auction  No.  45. 
Accordingly,  the  "controlling  interest' 
standard  as  set  forth  in  the  part  1  rules 
will  be  in  effect  for  Auction  No.  45,  even 
if  conforming  edits  to  the  CFR  are  not 
made  prior  to  the  auction. 

37.  Control.  The  term  "control" 
includes  both  de  facto  and  de  jure 
control  of  the  applicant.  Typically, 
ownership  of  at  least  50.1  percent  of  an 
entity's  voting  stock  evidences  de  jure 
control.  De  facto  control  is  determined 
on  a  case-by-case  basis.  The  following 
are  some  common  indicia  of  de  facto 
control: 

•  The  entity  constitutes  or  appoints 
more  than  50  percent  of  the  board  of 
directors  or  management  committee; 

•  The  entity  has  authority  to  appoint, 
promote,  demote,  and  fire  senior 
executives  that  control  the  day-to-day 
activities  of  the  licensee;  or 

•  The  entity  plays  an  integral  role  in 
management  decisions. 

38.  Attribution  for  entrepreneur, 
small,  and  very  small  business 
eligibility.  In  determining  which  entities 
qualify  as  entrepreneurs,  small 
businesses,  or  very  small  businesses,  the 
Commission  will  consider  the  gross 
revenues  of  the  applicant,  its  affiliates, 
its  controlling  interests,  and  the 
affiliates  of  its  controlling  interests.  The 
Commission  does  not  impose  specific 
equity  requirements  on  controlling 
interest  holders.  Once  the  principals  or 
entities  with  a  controlling  interest  are 
determined,  only  the  revenues  of  those 
principals  or  entities,  the  affiliates  of 
those  principals  or  entities,  the 
applicant  and  its  affiliates,  will  be 
counted  in  determining  small  business 
eligibility. 

39.  A  consortium  of  entrepreneurs, 
small,  or  very  small  businesses  is  a 
"conglomerate  organization  formed  as  a 
joint  venture  between  or  among 
mutually  independent  business  firms," 
each  of  which  individually  must  satisfy 
the  definition  of  entrepreneur,  small,  or 
very  small  business  in  §  1.2110(f).  Thus, 
each  consortium  member  must  disclose 


its  gross  revenues  along  with  those  of  its 
affiliates,  its  controlling  interests,  and 
the  affiliates  of  its  controlling  interests. 
The  Bureau  notes  that  although  the 
gross  revenues  of  the  consortium 
members  will  not  be  aggregated  for 
purposes  of  determining  eligibility  for 
entrepreneur,  small,  or  very  small 
business  credits,  this  information  must 
be  provided  to  ensure  that  each 
individual  consortium  member  qualifies 
for  any  bidding  credit  awarded  to  the 
consortium. 

iv.  Supporting  Documentation 

40.  Applicants  should  note  that  they 
will  be  required  to  file  supporting 
documentation  to  their  FCC  Form  175 
short-form  applications  to  establish  that 
they  satisfy  the  eligibility  requirements 
to  qualify  as  entrepreneur,  small,  or  very 
small  businesses  (or  consortia  of 
entrepreneurs,  small,  or  very  small 
businesses)  for  this  auction. 

41.  Applicants  should  further  note 
that  submission  of  an  FCC  Form  175 
application  constitutes  a  representation 
by  the  certifying  official  that  he  or  she 
is  an  authorized  representative  of  the 
applicant,  has  read  the  form's 
instructions  and  certifications,  and  that 
the  contents  of  the  application  and  its 
attachments  are  true  and  correct. 
Submission  of  a  false  certification  to  the 
Commission  may  result  in  penalties, 
including  monetary  forfeitures,  license 
forfeitures,  ineligibility  to  participate  in 
future  auctions,  and/or  criminal 
prosecution. 

42.  Entrepreneur,  small,  or  very  small 
business  eligibility  (Exhibit  C).  Entities 
applying  to  bid  as  entrepreneurs,  small 
businesses,  or  very  small  businesses  (or 
consortia  of  entrepreneurs,  small 
businesses,  or  very  small  businesses) 
will  be  required  to  disclose  on  Exhibit 
C  to  their  FCC  Form  175  short-form 
applications,  separately  and  in  the 
aggregate,  the  gross  revenues  for  the 
preceding  three  years  of  each  of  the 
following:  (i)  the  applicant,  (ii)  its 
affiliates,  (iii)  its  controlling  interests, 
and  (iv)  the  siffiliates  of  its  controlling 
interests.  Certification  that  the  average 
annual  gross  revenues  for  the  preceding 
three  years  do  not  exceed  the  applicable 
limit  is  not  sufficient.  A  statement  of  the 
total  gross  revenues  for  the  preceding 
three  years  is  also  insufficient.  The 
applicant  must  provide  separately  for 
itself,  its  affiliates,  its  controlling 
interests,  and  the  affiliates  of  its 
controlling  interests,  a  schedule  of  gross 
revenues  for  each  of  the  preceding  three 
years,  as  well  as  a  statement  of  total 
average  gross  revenues  for  the  three-year 
period.  If  the  applicant  is  applying  as  a 
consortium  of  entrepreneurs,  small 
businesses,  or  very  small  businesses. 


this  information  must  be  provided  for 
each  consortium  member. 

D.  Provisions  Regarding  Defaulters  and. 
Former  Defaulters  (FCC  Form  1 75 
Exhibit  D) 

43.  Each  applicant  must  certify  on  its 
FCC  Form  175  application  that  it  is  not 
in  default  on  any  Commission  licenses 
and  that  it  is  not  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency.  In 
addition,  each  applicant  must  attach  to 
its  FCC  Form  175  application  a 
statement  made  under  penalty  of 
perjury  indicating  whether  or  not  the 
applicant,  its  affiliates,  its  controlling 
interests,  or  the  affiliates  of  its 
controlling  interest  have  ever  been  in 
default  on  any  Commission  licenses  or 
have  ever  been  delinquent  on  any  non- 
tax debt  owed  to  any  Federal  agency. 
The  applicant  must  provide  such 
information  for  itself,  its  affiliates,  its 
controlling  interests,  and  the  affiliates  of 
its  controlling  interests,  as  defined  by 
§  1.2110  of  the  Commission's  rules  (as 
amended  in  the  Part  1  Fifth  Report  and 
Order).  Applicants  must  include  this 
statement  as  Exhibit  D  of  the  FCC  Form 
175.  Prospective  bidders  are  reminded 
that  the  statement  must  be  made  under 
penalty  of  perjury  and,  further, 
submission  of  a  false  certification  to  the 
Commission  is  a  serious  matter  that  may 
result  in  severe  penalties,  including 
monetary  forfeitures,  license 
revocations,  exclusion  fit)m 
participation  in  future  auctions,  and/or 
criminal  prosecution. 

44.  "Former  defaulters"  —i.e., 
applicants,  including  their  attributable 
interest  holders,  that  in  the  past  have 
defaulted  on  any  Commission  licenses 
or  been  delinquent  on  any  non-tax  debt 
owed  to  any  Federal  agency,  but  that 
have  since  remedied  all  such  defaults 
and  cured  all  of  their  outstanding  non- 
tax delinquencies — are  eligible  to  bid  in 
Auction  No.  45,  provided  that  they  are 
otherwise  qualified.  However,  as 
discussed  infra  in  section  IH.D.iii, 
former  defaulters  are  required  to  pay 
upfront  pajTuents  that  are  fifty  percent 
more  than  the  normal  upfiont  payment 
amounts. 

E.  Installment  Payments 

45.  Installment  payment  plans  will 
not  be  available  in  Auction  No.  45. 

F.  Other  Information  (FCC  Form  175 
Exhibits  E  and  F) 

46.  Applicants  owned  by  minorities 
or  women,  as  defined  in  47  CFR 
1.2110(c)(2),  may  attach  an  exhibit 
(Exhibit  E)  regarding  this  status.  This 
applicant  status  information  is  collected 
for  statistical  purposes  only  and  assists 
the  Commission  in  monitoring  the 
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participation  of  "designated  entities"  in 
its  auctions.  Applicants  wishing  to 
submit  additional  information  may  do 
so  on  Exhibit  F  (Miscellaneous 
Information)  to  the  FCC  Form  175. 

G.  Minor  Modifications  to  Short-Form 
Applications  (FCC  Form  1 75) 

47.  After  the  short-form  filing 
deadline  (April  17.  2002),  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  175  applications.  Applicants 
will  not  be  permitted  to  make  major 
modifications  to  their  applications  (e.g., 
change  their  license  selections  or 
proposed  service  areas,  change  the 
certifying  official  or  change  control  of 
the  applicant  or  change  bidding  credits). 
See  47  CFR  1.2105.  Permissible  minor 
changes  include,  for  example,  deletion 
and  addition  of  authorized  bidders  (to  a 
maximum  of  three)  and  revision  of 
exhibits.  Applicants  should  make  these 
modifications  to  their  FCC  Form  175 
electronically  and  submit  a  letter, 
briefly  summarizing  the  changes,  by 
electronic  mail  to  the  attention  of 
Margaret  Wiener,  Chief,  Auctions  and 
Industry  Analysis  Division,  at  the 
following  address:  auction45@fcc.gov. 
The  electronic  mail  summarizing  the 
changes  must  include  a  subject  or 
caption  referring  to  Auction  No.  45.  The 
Bureau  requests  that  parties  format  any 
attachments  to  electronic  mail  as 
Adobe®  Acrobat®  (pdf)  or  Microsoft® 
Word  documents. 

48.  A  separate  copy  of  the  letter 
should  be  faxed  to  ihe  attention  of 
Kathryn  Garland  at  (717)  33&-2850. 
Questions  about  other  changes  should 
be  directed  to  Denise  Coca  of  the 
Auctions  and  Industry  Analysis ' 
Division  at  (202)  418-0660. 

H.  Maintaining  Current  Information  in 
Short-Form  Applications  (FCC  Form 
175) 

49.  Applicants  have  an  obligation 
under  47  CFR  1.65,  to  maintain  the 
completeness  and  accuracy  of 
information  in  their  short-form 
applications.  Amendments  reporting 
substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  FCC  Form  175 
applications,  as  defined  by  47  CFR 
1.2105(b)(2),  will  not  be  accepted  and 
may  in  some  instances  result  in  the 
dismissal  of  the  FCC  Form  175 
application. 

m.  Pra-Auction  Procedures 

A.  Auction  Seminar 

50.  On  Wednesday,  April  10,  2002, 
the  FCC  will  sponsor  a  free  seminar  for 
Auction  No.  45  at  the  Federal 
Communications  Commission,  located 


at  445  12th  Street,  SW,  Washington,  DC. 
The  seminar  will  provide  attendees  with 
information  about  pre-auction 
procedures,  conduct  of  the  auction,  the 
Automated  Auction  System,  and  the 
Cellular  Rural  Service  Area  spectrum 
and  auction  rules.  The  seminar  will  also 
provide  an  opportunity  for  prospective 
bidders  to  ask  questions  of  FCC  staff. 

51.  To  register,  complete  Attachment 
B  of  the  Auction  No.  45  Procedures 
Public  Notice  and  submit  it  by  Monday, 
April  8,  2002.  Registrations  are  accepted 
on  a  first-come,  first-served  basis. 

B.  Short-Form  Application  (FCC  Form 
1 75)— Due  April  1 7.  2002 

52.  In  order  to  be  eligible  to  bid  m  this 
auction,  applicants  must  first  submit  a 
FCC  Form  175  application.  This 
application  must  be  submitted 
electronically  and  received  at  the 
Commission  no  later  than  6:00  p.m.  ET 
on  April  17,  2002.  Late  applications  will 
not  be  accepted. 

53.  There  is  no  application  fee 
required  when  filing  a  FCC  Form  175. 
However,  to  be  eligible  to  bid,  an 
applicant  must  submit  an  upfront 
payment.  See  Fart  III.D. 

i.  Electronic  Filing 

54.  Applicants  must  file  their  FCC 
Form  175  applications  electronically. 
Applications  may  generally  be  filed  at 
any  time  beginning  at  noon  ET  on  April 
10,  2002,  until  6:00  p.m.  ET  on  April  17, 
2002.  Applicants  are  strongly 
encouraged  to  file  early  and  are 
responsible  for  allowing  adequate  time 
for  filing  their  applications.  Applicants 
may  update  or  amend  their  electronic 
applications  multiple  times  until  the 
filing  deadline  of  6:00  PM  ET  on  April 
17,  2002. 

55.  Applicants  must  press  the 
"SUBMIT  Application"  button  on  the 
"Submission"  page  of  the  electronic 
form  to  successfully  submit  their  FCC 
Form  175s.  Any  form  that  is  not 
submitted  will  not  be  reviewed  by  the 
FCC.  Information  about  accessing  the 
FCC  Form  175  is  included  in 
Attachment  C  of  the  Auction  No.  45 
Prtxedures  Public  Notice.  Technical 
support  is  available  at  (202)  414-1250 
(voice)  or  (202)  414-1255  (text 
telephone  (TTY))  the  hours  of  service 
Monday  through  Friday,  from  7:00  AM 
to  10:00  PM  ET,  Saturday,  8:00  AM  to 
7:00  PM  ET,  and  Sunday,  12:00  noon  to 
6:00  PM  ET.  In  order  to  provide  better 
service  to  the  public,  all  calls  to  the 
hotline  are  recorded. 

56.  Applicants  can  also  contact 
Technical  Support  via  e-mail.  To  obtain 
the  address,  dick  the  Support  tab  on  the 
Form  175  Homepage. 


ii.  Completion  of  the  FCC  Form  175 

57.  Applicants  should  carefully 
review  47  CFR  1.2105,  and  must 
complete  all  items  on  the  FCC  Form 
175.  Instructions  for  completing  the  FCC 
Form  175  are  in  Attachment  D  of  the 
Auction  No.  45  Procedures  Public 
Notice.  Applicants  are  encouraged  to 
begin  preparing  the  required 
attachments  for  FCC  Form  175  prior  to 
submitting  the  form.  Attachments  C  and 
D  of  the  Auction  No.  45  Procedures 
Public  Notice  provide  information  on 
the  required  attachments  and 
appropriate  formats. 

iii.  Electronic  Review  of  FCC  Form  175 

58.  The  FCC  Form  175  electronic 
review  system  may  be  used  to  locate 
and  print  applicants'  FCC  Form  175 
information.  Applicants  may  also  view 
other  applicants'  completed  FCC  Form 
175s  after  the  filing  deadline  has  passed 
and  the  FCC  has  issued  a  public  notice 
explaining  the  status  of  the  applications. 
For  this  reason,  it  is  important  that 
applicants  do  not  include  their 
Taxpayer  Identification  Numbers  (TINs) 
on  any  exhibits  to  their  FCC  Form  1 75 
applications.  There  is  no  fee  for 
accessing  this  system.  See  Attachment  C 
of  the  Auction  No.  45  Procedures  Public 
Notice  for  details  on  accessing  the 
review  system. 

C.  Application  Processing  and  Minor 
Corrections 

59.  After  the  deadline  for  filing  the  ^ 
FCC  Form  175  applications  has  passed, 
the  FCC  will  process  all  timely- 
submitted  applications  to  determine 
which  are  acceptable  for  filing,  and 
subsequently  will  issue  a  public  notice 
identifying:  (i)  those  applications 
accepted  for  filing;  (ii)  those 
applications  rejected;  and  (iii)  those 
applications  which  have  minor  defects 
that  may  be  corrected,  and  the  deadline 
for  filing  such  corrected  applications. 

60.  As  described  more  mlly  in  the 
Conunission's  rules,  after  the  April  17, 
2002,  short-form  filing  deadline, 
applicants  may  make  only  minor 
corrections  to  their  FCC  Form  1 75 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  (e.g.,  change  their 
license  selections,  change  the  certifying 
official,  change  control  of  the  applicant, 
or  change  bidding  credit  eligibility). 

D.  Upfront  Payments— Due  May  6.  2002 

61.  In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  accompanied  by  a  FCC 
Remittance  Advice  Form  (FCC  Form 
159).  After  completing  the  FCC  Form 
175,  filers  will  have  access  to  an 
electronic  version  of  the  FCC  Form  159 
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that  can  be  printed  and  faxed  to  Mellon 
Bank  in  Pittsburgh,  PA.  All  upfront 
payments  must  be  received  at  Mellon 
Bank  by  6:00  p.m.  ET  on  May  6,  2002. 
Please  note  that: 

•  All  payments  must  be  made  in  U.S. 
dollars. 

•  All  payments  must  be  made  by  wire 
transfer. 

•  Upfront  payments  for  Auction  No. 
45  go  to  a  lockbox  number  different 
from  the  lockboxes  used  in  previous 
PCC  auctions,  and  different  from  the 
lockbox  nimiber  to  be  used  for  post- 
auction  payments. 

•  Failure  to  deliver  the  upfront 
jiayment  by  the  May  6,  2002,  deadline 
will  result  in  dismissal  of  the 
application  and  disqualification  from 
participation  in  the  auction. 

i.  Making  Auction  Payments  by  Wire 
Transfer 

62.  Wire  transfer  payments  must  be 
received  by  6:00  p.m.  ET  on  May  6, 
2002.  To  avoid  untimely  payments, 
applicants  should  discuss  arrangements 
(including  bank  closing  schedules)  with 
their  banker  several  days  before  they 
plan  to  make  the  wire  transfer,  and 
allow  sufficient  time  for  the  transfer  to 
be  initiated  and  completed  before  the 
deadline.  Applicants  will  need  the 
following  information: 
ABA  Routing  Number:  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BENEFICIARY:  FCC/Account  #910- 

1174 
OBI  Field:  (Skip  one  space  between 

each  information  item) 
"AUCTIONPAY" 

FCC  REGISTRATION  NUMBER  (FRN): 
1  (same  as  FCC  Form  159,  block  11  and/ 
'  or  21) 
PAYMENT  TYPE  CODE  (same  as  FCC 

Form  159,  block  24A:  A45U) 
FCC  CODE  1  (same  as  FCC  Form  159, 

block  28A:  "45") 
PAYER  NAME  (same  as  FCC  Form  159, 

block  2) 
LOCKBOX  NO.  #  358405 


Note:  The  BNF  and  Lockbox  number  are 
speciBc  to  the  upfront  payments  for  this 
auction;  do  not  use  BNF  or  Lockbox  numbers 
from  previous  auctions. 

63.  Applicants  must  fax  a  completed 
PCC  Form  159  (Revised  2/00)  to  Mellon 
Bank  at  (412)  209-6045  at  least  one  hour 
before  placing  the  order  for  the  wire 
transfer  (but  on  the  same  business  day). 
On  the  cover  sheet  of  the  fax,  vmte 
"Wire  Transfer— Auction  Payment  for 
Auction  Event  No.  45."  Bidders  should 
confirm  receipt  of  their  upfront  pajmient 
at  Mellon  Bank  by  contacting  their 
sending  financial  institution. 


ii.  FCC  Form  159 

64.  A  completed  FCC  Remittance 
Advice  Form  (FCC  Form  159,  Revised  2/ 
00)  must  be  faxed  to  Mellon  Bank  in 
order  to  accompany  each  upfront 
payment.  Proper  completion  of  FCC 
Form  159  (Revised  2/00)  is  critical  to 
ensuring  correct  credit  of  upfront 
payments.  Detailed  instructions  for 
completion  of  FCC  Form  159  are 
included  in  Attachment  E  of  the 
Auction  No.  45  Procedures  Public 
Notice.  An  electronic  version  of  the  FCC 
Form  159  is  available  after  filing  the 
FCC  Form  175.  The  FCC  Form  159  can 
be  completed  electronically,  but  must  be 
filed  with  Mellon  Bank  via  facshnile. 

iii.  Amoimt  of  Upfront  Payment 

65.  In  the  Part  1  Order,  Memorandum 
Opinion  and  Order,  and  Notice  of 
Proposed  Rule  Making,  62  FR  13540 
(March  21. 1997),  the  Commission 
delegated  to  the  Bureau  the  authority 
and  discretion  to  determine  appropriate 
upfront  payment(s)  for  each  auction.  In 
addition,  in  the  Part  1  Fifth  Report  and 
Order,  65  FR  52401  (August  29,  2000), 
the  Commission  ordered  that  "former 
defaulters,"  i.e.,  applicants  that  have 
ever  been  in  default  on  any  Commission 
license  or  have  ever  been  delinquent  on 
any  non-tax  debt  owed  to  any  Federal 
agency,  be  required  to  pay  upfront 
pajmients  fifty  percent  greater  than  non- 
"former  defaulters." 

66.  In  the  Auction  No.  45  Comment 
Public  Notice,  the  Bureau  proposed 
translating  bidders'  upfront  payments  to 
bidding  units  to  define  a  bidder's 
maximum  eligibility.  In  order  to  bid  on 
a  license,  otherwise  qualified  bidders 
that  applied  for  that  license  on  Form 
175  must  have  an  eligibility  level  that 
meets  or  exceeds  the  number  of  bidding  • 
units  assigned  to  that  license.  At  a 
minimum,  therefore,  an  applicant's  total 
upfront  payment  must  be  enough  to 
establish  eligibility  to  bid  on  at  least  one 
of  the  licenses  applied  for  on  Form  175, 
or  else  the  applicant  will  not  be  eligible 
to  participate  in  the  auction.  An 
applicant  does  not  have  to  make  an 
upfrt)nt  payment  to  cover  all  licenses  for 
which  the  applicant  has  applied  on 
Form  175,  but  rather  to  cover  the 
maximum  number  of  bidding  units  that 
are  associated  with  licenses  on  which 
the  bidder  wishes  to  place  bids  and  hold 
high  bids  at  any  given  time. 

67.  In  the  Auction  No.  45  Comment 
Public  Notice,  the  Bureau  proposed 
upfront  payments  on  a  license-by- 
license  basis  using  the  following 
formula: 

$0.0125  *  MHz  *  License  Area 
Population  with  a  minimiun  of  $1,000 
per  license.  Having  received  no 


comments  regarding  the  value  of  the 
proposed  upfront  payments,  the  Bureau 
therefore  adopts  its  proposed  upfront 
payment  amoimts  for  Auction  No.  45. 

68.  The  specific  up&t)nt  payments 
and  bidding  units  for  each  license  are 
set  forth  in  Attachment  A  of  the  Auction 
No.  45  Procedures  Public  Notice. 

69.  In  calculating  its  upfront  payment 
amount,  an  applicant  should  determine 
the  maximum  number  of  bidding  units 
on  which  it  may  wish  to  be  active 
(bidding  units  associated  with  licenses 
on  which  the  bidder  has  the  standing 
high  bid  from  the  previous  roimd  and 
licenses  on  which  the  bidder  places  a 
bid  in  the  current  round)  in  any  single 
round,  and  submit  an  upfront  payment 
covering  that  number  of  bidding  imits. 
In  order  to  make  this  calculation,- an 
applicant  should  add  together  the 
upfront  payments  for  all  licenses  on 
which  it  seeks  to  be  active  on  in  any 
given  round.  Bidders  should  check  their 
calculations  carefully,  as  there  is  no 
provision  for  increasing  a  bidder's 
maximum  eligibility  after  the  upfront 
payment  deadline. 

70.  Former  defaulters  should  calculate 
their  upfront  payment  for  all  licenses  by 
multiplying  the  number  of  bidding  imits 
they  wish  to  purchase  by  1.5.  In  order 
to  calculate  the  number  of  bidding  units 
to  assign  to  former  defaulters,  the 
Commission  will  divide  the  upfront 
payment  received  by  1.5  and  round  the 
result  up  to  the  nearest  bidding  unit. 

Note:  An  applicant  may,  on  its  FCC  Form 
175.  apply  for  every  applicable  license  being 
offered,  but  its  actual  bidding  in  any  round 
will  be  limited  by  the  bidding  units  reflected 
in  its  upfront  payment. 


iv.  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds  of 
Upfront  Payments 

71.  The  Commission  will  use  wire 
transfers  for  all  Auction  No.  45  refunds. 
To  ensvu^  that  refunds  of  upfitjnt 
payments  are  processed  in  an 
expeditious  manner,  the  Commission  is 
requesting  that  all  pertinent  information 
as  listed  be  supplied  to  the  FCC. 
Applicants  can  provide  the  information 
electronically  diuing  the  initial  short- 
form  filing  window  after  the  form  has 
been  submitted.  Wire  Transfer 
Instructions  can  also  be  manually  faxed 
to  the  FCC,  Financial  Operations  Center, 
Auctions  Accoimting  Group,  ATTN: 
Tim  Dates  or  Gail  Glasser,  at  (202)  418- 
2843  by  May  6,  2002.  All  refunds  will 
be  returned  to  the  payer  of  record  as 
identified  on  the  FCC  Form  159  unless 
the  payer  submits  written  authorization 
instructing  otherwise.  For  additional 
information,  please  call  (202)  418-1995. 
Name  of  Bank 
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ABA  Number 

Contact  and  Phone  Number 

Account  Number  to  Credit 

Name  of  Account  Holder 

FCC  Registration  Number  (FRN) 

Taxpayer  Identification  Niunber 

Correspondent  Bank  (if  applicable) 

ABA  Number 

Accoimt  Number 

(Applicants  should  also  note  that 

implementation  of  the  Debt  Collection 

Improvement  Act  of  1996  requires  the 

FCC  to  obtain  a  Taxpayer  Identification 

Number  (TIN)  before  it  can  disburse 

refunds.) 

Eligibility  for  refunds  is  discussed  in 
Part  V.E. 

E.  Auction  Registration 

72.  Approximately  ten  days  before  the 
auction,  ihe  FCC  will  issue  a  public 
notice  announcing  all  qualified  bidders 
for  the  auction.  Qualified  bidders  are 
those  applicants  whose  FCC  Form  175 
applications  have  been  accepted  for 
filing  and  have  timely  submitted 
upfront  payments  sufficient  to  make 
them  eligible  to  bid  on  at  least  one  of 
the  licenses  for  which  they  applied. 

73.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  one 
containing  the  confidential  bidder 
identification  number  (BIN)  required  to 
place  bids  and  the  other  containing  the 
SecurlD  cards.  These  mailings  will  be 
sent  only  to  the  contact  person  at  the 
contact  address  listed  on  the  FCC  Form 
175. 

74.  Applicants  that  do  not  receive 
both  registration  mailings  will  not  be 
able  to  submit  bids.  Therefore,  any 
qualified  applicant  that  has  not  received 
both  mailings  by  noon  on  Wednesday, 
May  22,  2002  should  contact  the 
Auctions  Hotline  at  (71 7)  338-2888. 
Receipt  of  both  registration  mailings  is 
critical  to  participating  in  the  auction, 
and  each  applicant  is  responsible  for 
ensuring  it  has  received  all  of  the 
registration  material. 

75.  Qualified  bidders  should  note  that 
lost  bidder  identification  niunbers  or 
SecurlD  cards  can  be  replaced  only  by 
appearing  in  person  at  the  FCC  Auction 
Headquarters  located  at  445  12th  St., 
SW.,  Washington.  DC  20554.  Only  an 
authorized  representative  or  certifying 
official,  as  designated  on  an  applicant's 
FCC  Form  175.  may  appear  in  person 
with  two  forms  of  identification  (one  of 
which  must  be  a  photo  identification)  in 
order  to  receive  replacements.  Qualified 
bidders  requiring  replacements  must 
call  technical  support  prior  to  arriving 
at  the  FCC. 


F.  Electronic  Bidding 

76.  The  Commission  will  conduct  this 
auction  over  the  Internet.  Telephonic 
bidding  will  also  be  available.  As  a 
contingency,  the  FCC  Wide  Area 
Network,  which  requires  access  to  a  900 
number  telephone  service,  will  be 
available  as  well.  Qualified  bidders  are 
permitted  to  bid  telephonically  or 
electronically,  i.e.,  over  the  Internet  or 
the  FCC's  Wide  Area  Network.  In  either 
case,  each  authorized  bidder  must  have 
its  own  Remote  Seciuity  Access  SecurlD 
card,  which  the  FCC  will  provide  at  no 
charge.  Each  applicant  with  less  than 
three  authorized  bidders  will  be  issued 
two  SeciuID  cards,  while  applicants 
with  three  authorized  bidders  will  be 
issued  three  cards.  For  security 
purposes,  the  SecurlD  cards  and  the 
FCC  Automated  Auction  System  user 
manual  are  only  mailed  to  the  contact 
person  at  the  contact  address  listed  on 
the  FCC  Form  175.  Please  note  that  each 
SecurlD  card  is  tailored  to  a  specific 
auction,  therefore,  SecurlD  cards  issued 
for  other  auctions  or  obtained  from  a 
source  other  than  the  FCC  will  not  work 
for  Auction  No.  45.  The  telephonic 
bidding  phone  number  will  be  supplied 
in  the  first  overnight  mailing,  which 
also  includes  the  confidential  bidder 
identification  number.  Each  applicant 
should  indicate  its  bidding  preference — 
electronic  or  telephonic — on  the  FCC 
Form  175. 

.  77.  Please  note  that  the  SecurlD  cards 
can  be  recycled,  and  the  Bureau 
encourages  bidders  to  return  the  cards 
to  the  FCC.  The  Bureau  will  provide 
pre-addressed  envelopes  that  bidders 
may  use  to  return  the  cards  once  the 
Auction  is  over. 

G.  Mock  Auction 

78.  All  qualified  bidders  will  be 
eligible  to  participate  in  a  mock  auction 
on  Thursday,  May  23,  2002.  The  mock 
auction  will  enable  applicants  to 
become  familiar  with  the  FCC 
Automated  Auction  System  prior  to  the 
auction.  Participation  by  all  bidders  is 
strongly  recommended.  Details  will  be 
announced  by  public  notice. 

IV.  Auction  Event 

79.  The  first  roimd  of  bidding  for 
Auction  No.  45  will  begin  on 
Wednesday,  May  29.  2002.  The  initial 
bidding  schedule  will  be  announced  in 
a  public  notice  listing  the  qualified 
bidders,  which  is  released 
approximately  10  days  before  the  start 
of  the  auction. 


A.  Auction  Structure 

i.  Simultaneous  Multiple  Roimd 
Auction 

80.  In  the  Auction  No.  45  Comment  . 
Public  Notice,  the  Bureau  proposed  to 
award  all  licenses  in  Auction  No.  45  in 
a  single,  simultaneous  multiple-round 
auction.  The  Bureau  received  no 
comments  on  this  issue.  Therefore,  the 
Bureau  concludes  that  it  is  operationally 
feasible  and  appropriate  to  auction  the 
Cellular  Riutd  Service  Area  licenses 
through  a  single,  simultaneous  multiple- 
round  auction.  Unless  otherwise 
announced,  bids  will  be  accepted  on  all 
licenses  in  each  roimd  of  the  auction. 
The  Bureau  believes  this  approach 
allows  bidders  to  take  advantage  of  any 
synergies  that  exist  among  licenses  and 
is  adininistratively  efficient. 

ii.  Maximum  Eligibility  and  Activity 
Rules 

81.  In  the  Auction  No.  45  Comment 
Public  Notice,  the  Bureau  proposed  that 
the  amoimt  of  the  upfront  payment 
submitted  by  a  bidder  would  determine 
the  initial  maximum  eligibility  (as 
measured  in  bidding  units)  for  each 
bidder.  The  Bureau  received  no 
comments  on  this  issue. 

82.  For  Auction  No.  45  the  Bureau 
adopts  this  proposal.  The  amoimt  of  the 
upfront  payment  submitted  by  a  bidder 
determines  the  initial  maximum 
eligibility  (in  bidding  units)  for  each 
bidder:  Note  again  that  each  license  is 
assigned  a  specific  number  of  bidding 
units  equal  to  the  upfront  payment 
listed  in  Attachment  A  of  the  Auction 
No.  45  Procedures  Public  Notice  on  a 
bidding  unit  per  dollar  basis.  The  total 
upfront  payment  defines  the  maximum 
number  of  bidding  units  on  which  the 
applicant  will  be  permitted  to  bid  and 
hold  high  bids  during  any  given  round. 
As  there  is  no  provision  for  increasing 
a  bidder's  maximum  eligibility  during 
the  course  of  an  auction,  prospective 
bidders  are  cautioned  to  calculate  their 
upfront  payments  carefully.  The  total 
upfront  payment  does  not  affect  the 
dollar  amount  a  bidder  may  bid  on 
licenses. 

83.  In  addition,  the  Bureau  received 
no  comments  on  its  proposal  for  a  single 
stage  auction.  Therefore,  in  order  to 
ensure  that  the  auction  closes  within  a 
reasonable  period  of  time,  the  Bureau 
adopts  its  proposal  with  the  following 
activity  requirements:  a  bidder  must 
either  place  a  valid  bid  and/or  be  the 
standing  high  bidder  during  each  round 
of  the  auction  rather  than  waiting  until 
the  end  before  pairticipating.  A  bidder  is 
required  to  be  active  on  one  hundred 
(100)  percent  of  its  bidding  eligibility 
during  each  round  of  the  auction. 
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Failure  to  maintain  the  requisite  activity 
level  will  result  in  the  use  of  an  activity 
rule  waiver,' if  any  remain,  or  a 
reduction  in  the  bidder's  bidding 
eligibility. 

iii.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

84.  In  the  Auction  No.  45  Comment 
Public  Notice,  the  Bureau  proposed  that 
each  bidder  in  the  auction  would  be 
provided  three  activity  rule  waivers. 
Bidders  may  use  an  activity  rule  waiver 
in  any  round  during  the  course  of  the 
auction.  The  Bureau  received  no 
comments  on  this  issue. 

85.  Based  upon  its  experience  in 
previous  auctions,  the  Bureau  adopts  its 
proposal  that  each  bidder  be  provided 
three  activity  rule  waivers  that  may  be 
used  in  any  round  during  the  course  of 
the  auction.  Use  of  an  activity  rule 
waiver  preserves  the  bidder's  current 
bidding  eligibility  despite  the  bidder's 
activity  in  the  ciurent  round  being 
below  the  required  minimum  level.  An 
activity  rule  waiver  applies  to  an  entire 
round  of  bidding  and  not  to  a  particular 
license.  The  Bureau  is  satisfied  that  its 
practice  of  providing  three  waivers  over 
the  course  of  the  auction  provides  a 
sufficient  number  of  waivers  and 
flexibility  to  the  bidders,  while 
safeguarding  the  integrity  of  the  auction. 

I  86.  The  Automated  Auction  System 
assumes  that  bidders  vdth  insufficient 
activity  would  prefer  to  use  an  activity 
rule  waiver  (if  available)  rather  than  lose 
bidding  eligibility.  Therefore,  the 
system  will  automatically  apply  a 
waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  round  where 
a  bidder's  activity  level  is  below  the 
minimum  required  unless:  (i)  There  are 
no  activity  rule  waivers  available;  or  (ii) 
the  bidder  overrides  the  automatic 
application  of  a  waiver  by  reducing 
eligibility,  thereby  meeting  the 
minimum  requirements.  If  a  bidder  has 
no  waivers  remaining  and  does  not 
satisfy  the  required  activity  level,  the 
current  eligibility  will  be  permanently 
reduced,  possibly  eliminating  them 
from  the  auction. 

87.  A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  round  by  using  the  reduce  eligibility 
function  in  the  bidding  system.  In  this 
case,  the  bidder's  eligibility  is 
permanently  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules 
(see  Part  IV.A.ii).  Once  eligibility  has 
been  reduced,  a  bidder  will  not  be 
permitted  to  regain  its  lost  bidding 
eligibility. 


88.  Finally,  a  bidder  may  prqactively 
use  an  activity  rule  waiver  as  a  means 
to  keep  the  auction  open  without 
placing  a  bid.  If  a  bidder  submits  a 
proactive  waiver  (using  the  proactive 
waiver  function  in  the  bidding  system) 
during  a  round  in  which  no  bids  are 
submitted,  the  auction  will  remain  open 
and  the  bidder's  eligibility  will  be 
preserved.  However,  an  automatic 
waiver  triggered  during  a  round  in 
which  there  are  no  new  valid  bids  or 
withdrawals  will  not  keep  the  auction 
open. 

Note:  Once  a  proactive  waiver  is  placed 
during  a  round,  that  waiver  cannot  be 
unsubmitted. 

iv.  Auction  Stopping  Rules 

89.  For  Auction  No.  45.  the  Bureau 
proposed.to  employ  a  simultaneous 
stopping  rule.  Under  this  rule,  bidding 
will  remain  open  on  all  licenses  until 
bidding  stops  on  every  license.  The 
auction  will  close  for  all  licenses  when 
one  round  passes  during  which  no 
bidder  submits  a  new  acceptable  bid  on 
any  license,  applies  a  proactive  waiver, 
or  withdraws  a  previous  high  bid.  After 
the  first  such  round,  bidding  closes 
simultaneously  on  all  licenses. 

90.  The  Bureau  also  proposed 
retaining  discretion  to  implement  a 
modified  version-of  the  simultaneous 
stopping  rule.  The  modified  version  will 
close  the  auction  for  all  licenses  after 
the  first  round  in  which  no  bidder 
submits  a  proactive  waiver,  a 

'withdrawjil,  or  a  new  bid  on  any  license 
on  which  it  is  not  the  standing  high 
bidder.  Thus,  absent  any  other  bidding 
activity,  a  bidder  placing  a  new  bid  on 
a  license  for  which  it  is  the  standing 
high  bidder  will  not  keep  the  auction 
open  under  this  modified  stopping  rule. 

91.  The  Bureau  further  proposed 
retaining  the  discretion  to  keep  the 
auction  open  even  if  no  new  acceptable 
bids  or  proactive  waivers  are  submitted 
and  no  previous  high  bids  are 
withdrawn  in  a  round.  In  this  event,  the 
effect  will  be  the  same  as  if  a  bidder  had 
submitted  a  proactive  waiver.  Thus,  the 
activity  rule  will  apply  as  usual,  and  a 
bidder  with  insufficient  activity  will 
either  lose  bidding  eligibility  or  use  an 
activity  rule  waiver  (if  any  remain). 

92.  In  addition,  the  Bureau  proposed 
that  it  reserve  the  right  to  declare  that 
the  auction  will  end  after  a  designated 
number  of  additional  rounds  ("special 
stopping  rule").  If  the  Bureau  invokes 
this  special  stopping  rule,  it  will  accept 
bids  in  the  final  round(s)  only  for 
licenses  on  which  the  high  bid 
increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
The  Bureau  proposed  to  exercise  this 


option  only  in  circumstances  such  as 
where  the  auction  is  proceeding  very 
slowly,  where  there  is  minimal  overall 
bidding  activity  or  where  it  appears 
likely  that  the  auction  will  not  close 
within  a  reasonable  period  of  time. 
Before  exercising  this  option,  the 
Bureau  is  likely  to  attempt  to  increase 
the  pace  of  the  auction  by,  for  example, 
increasing  the  number  of  bidding 
rounds  per  day,  and/or  adjusting  the 
amoimt  of  the  minimum  acceptable  bids 
for  the  licenses. 

93.  The  Bureau  received  no  comments 
on  the  subject,  therefore,  it  adopts  all  of 
the  proposals  concerning  the  auction 
stopping  rules.  Auction  No.  45  will 
begin  under  the  simultaneous  stopping 
rule  and  the  Bureau  will  retain  the 
discretion  to  invoke  the  other  versions 
of  the  stopping  rule.  The  Bureau 
believes  that  these  stopping  rules  are 
most  appropriate  for  Auction  No.  45, 
because  its  experience  in  prior  auctions 
demonstrates  that  the  auction  stopping 
rules  balance  the  interests  of 
administrative  efficiency  and  maximum 
bidder  participation. 

V.  Auction  Delay,  Suspension,  or 
Cancellation- 

94.  In  the  Auction  No.  45  Comment 
Public  Notice,  the  Bureau  proposed  that, 
by  public  notice  or  by  announcement 
during  the  auction,  the  Bureau  may 
delay,  suspend,  or  cancel  the  auction  in 
the  event  of  natural  disaster,  technical 
obstacle,  evidence  of  an  auction  security 
breach,  unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
conduct  of  competitive  bidding. 

95.  Because  this  approach  has  proven 
effective  in  resolving  exigent 
circumstances  in  previous  auctions,  the 
Bureau  adopts  its  proposed  auction 
cancellation  rules.  By  public  notice  or 
by  announcement  during  the  auction, 
the  Bureau  may  delay,  suspend,  or 
cancel  the  auction  in  the  event  of 
natural  disaster,  technical  obstacle, 
evidence  of  an  auction  security  breach, 
unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureau,  in  its 
sole  discretion,  may  elect  to  resume  the 
auction  starting  from  the  beginning  of 
the  current  round,  resume  the  auction 
starting  from  some  previous  round,  or 
cancel  the  auction  in  its  entirety. 
Network  interruption  may  cause  the 
Bureau  to  delay  or  suspend  the  auction. 
The  Bureau  emphasizes  that  exercise  of 
this  authority  is  solely  within  the 
discretion  of  the  Bureau,  and  its  use  is 
not  intended  to  be  a  substitute  for 


Federal  Register / Vol.  67,  No.  66 /Friday,  April  5,  2002 /Notices 


16393 


16392 


Federal  Register /Vol.  67,  No.  66 /Friday.  April  5.  2002/NoUces 


situations  in  which  bidders  may  wish  to 
apply  their  activity  rule  waivers. 

B.  Bidding  Procedures 

i.  Round  Structxire 

96.  The  initial  bidding  schedule  will 
be  announced  in  the  public  notice 
listing  the  qualified  bidders,  which  is 
released  approximately  10  days  before 
the  start  of  the  auction.  The  round 
structure  for  each  bidding  round 
contains  a  single  bidding  roimd 
followed  by  the  release  of  the  round 
results.  Multiple  bidding  roimds  may  be 
conducted  in  a  given  day.  Details 
regarding  roimd  results  formats  and 
locations  will  also  be  included  in  the 
quaUfied  bidders  public  notice. 

97.  The  Bureau  has  discretion  to 
change  the  bidding  schedule  in  order  to 
foster  an  auction  pace  that  reasonably 
balances  speed  with  the  bidders'  need  to 
study  round  results  and  adjust  their 
bidding  strategies.  The  Bureau  may 
increase  or  decrease  the  amoimt  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors. 

ii.  Reserve  Price  or  Minimiun  Opening 
Bid 

98.  Background.  The  Balanced  Budget 
Act  calls  upon  the  Commission  to 
prescribe  methods  by  which  a 
reasonable  reserve  price  will  be  required 
or  a  minimiim  opening  bid  established 
when  FCX  licenses  are  subject  to 
auction  [i.e.,  because  they  are  mutually 
exclusive),  unless  the  Conunission 
determines  that  a  reserve  price  or 
minimum  opening  bid  is  not  in  the 
public  interest.  Consistent  with  this 
mandate,  the  Commission  directed  the 
Bureau  to  seek  comment  on  the  use  of 

a  minimum  opening  bid  and/or  reserve 
price  prior  to  the  start  of  each  auction. 
Among  other  factors,  the  Bureau  must 
consider  the  amount  of  spectrum  being 
auctioned,  levels  of  incimibency,  the 
availability  of  technology  to  provide 
service,  the  size  of  the  geographic 
service  areas,  the  extent  of  interference 
with  other  spectrum  bands,  and  any 
other  relevant  factors  that  could  have  an 
Impact  on  the  spectrum  being 
auctioned.  The  Conunission  concluded 
that  the  Bureau  should  have  the 
discretion  to  employ  either  or  both  of 
these  mechanisms  for  future  auctions. 
99.  In  the  Auction  No.  45  Comment 
Public  Notice,  the  Bureau  proposed  to 
establish  minimum  opening  bids  for 
Auction  No.  45  and  to  retain  discretion 
to  lower  the  rnjnimnm  opening  bids. 
Specifically,  for  Auction  No.  45,  the 
Bureau  proposed  the  following  license- 


by-license  formula  for  calciUating 
minimum  opening  bids: 

$0.0250  *  MHz  *  License  Area 
Population  with  a  minimum  of  $1 ,000 
per  license.  In  the  alternative,  the 
Bureau  sought  comment  on  whether, 
consistent  with  the  Balanced  Budget 
Act.  the  public  interest  would  be  served 
by  having  no  minimum  opening  bid  or 
reserve  price. 

100.  One  commenter  proposed  that 
the  Bureau  lower  the  minimum  opening 
bids,  reasoning  that  lower  minimum 
opening  bids  will  permit  more  small 
businesses  to  compete  in  the  auction. 
The  Biuvau  declines  to  adopt  this 
proposal  because  it  does  not  agree  with 
the  premise  underlying  the  commenter's 
position.  Although  as,  the  conmienter 
asserts,  one  result  of  using  minimum 
opening  bids  is  acceleration  of  the 
competitive  bidding  process,  the  Bureau 
disagrees  with  the  commenter's 
assertion  that  it  sets  the  minimuma 
opening  bids  at  an  "overly  high"  level 
to  accelerate  the  pace  of  the  auction. 
Minimum  opening  bids  accelerate  the 
competitive  bidding  process  because 
they  reduce  the  niunber  of  rounds  in 
which  the  amounts  of  the  bids 
submitted  would  be  significantly  below 
the  amounts  of  the  winning  bids.  The 
Bureau  believes  that  the  minimum  bid 
levels  proposed  are  well  below  the 
levels  of  the  likely  winning  bids,  and 
are  not  so  high  as  to  discoiu°age 
competition.  The  commenter  has 
provided  no  evidence  to  support  its 
contention  that  the  proposed  minimum 
opening  bids  are  too  high.  Because  the 
Biu^au  is  not  persuaded  that  the 
proposed  minimiun  opening  bids  are 
uiueasonable,  the  Bureau  adopts  its 
proposal.  Therefore,  the  Bureau  believes 
they  will  not  impede  any  party, 
including  a  small  business  that  is 
willing  and  able  to  use  the  spectrum  to 
provide  cellular  service.  Moreover,  the 
Conunission  has  sought  to  provide  small 
businesses  with  an  opportunity  to 
successfully  compete  against  larger, 
well-financed  bidders  for  cellular  RSA 
licenses  by  defining  three  tiers  of  small 
businesses  that  are  eligible  for  bidding 
credits. 

101.  The  specific  minimimi  opening 
bids  for  each  license  are  set  forth  in 
Attachment  A  of  the  Auction  No.  45 
Procedures  Public  Notice. 

102.  The  minimum  opening  bids  that 
the  Bureau  adopts  are  reducible  at  its 
discretion.  The  Bureau  emphasizes, 
however,  that  such  discretion  will  be 
exercised,  if  at  all,  sparingly  and  early 
in  the  auction,  i.e.,  before  bidders  lose 
all  waivers  and  begin  to  lose  substantial 
eligibility.  Diuing  the  course  of  the 
auction,  the  Bureau  will  not  entertain 


any  requests  to  reduce  the  minimum, 
opening  bid  on  specific  licenses. 

iii.  Minimiun  Acceptable  Bids  and  Bid 
Increments 

103.  In  the  Auction  No.  45  Comment 
Public  Notice,  the  Bureau  proposed  to 
use  a  smoothing  methodology  to 
calculate  minimum  acceptable  bids.  The 
Bureau  further  proposed  to  retain  the 
discretion  to  change  the  minimum 
acceptable  bids  and  bid  increments  if 
circumstances  so  dictate.  The  Bureau 
received  no  comment  on  this  issue. 

104.  The  Bureau  adopts  its  proposal 
for  a  smoothing  formula.  The  smoothing 
methodology  is  designed  to  vary  the 
increment  for  a  given  license  between  a 
maximum  and  minimum  value  based  on 
the  bidding  activity  on  that  license.  This 
methodology  allows  the  increments  to 
be  tailored  to  the  activity  level  of  a 
license,  decreasing  the  time  it  takes  for 
active  licenses  to  reach  their  final  value. 
The  formula  used  to  calculate  this 
increment  is  included  as  Attachment  F 
of  the  Auction  No.  45  Procedures  Public 
Notice. 

105.  The  Bureau  adopts  its  proposal 
of  initially  setting  the  weighing  factor  at 
0.5,  the  minimum  percentage  increment 
at  0.1  (10  percent),  and  the  maximum  at 
0.2  (20  percent).  The  Bureau  retains  the 
discretion  to  change  the  minimum 
acceptable  bids  and  bid  increments  if  it 
determines  that  circumstance  so  dictate. 
The  Bureau  will  do  so  by  aimouncement 
in  the  Automated  Auction  System. 

,  Under  its  discretion,  the  Bureau  may 
also  implement  an  absolute  dollar  floor 
for  the  bid  increment  to  further  facilitate 
a  timely  close  of  the  auction.  The 
Bureau  may  also  use  its  discretion  to 
adjust  the  minimum  bid  increment 
without  prior  notice  if  circumstances 
warrant.  The  Bureau  also  retains  the 
discretion  to  use  alternate 
methodologies,  such  as  a  flat  percentage 
increment  for  all  licenses,  for  Auction 
No.  45  if  circumstances  warrant. 

iv.  High  Bids 

106.  At  the  end  of  each  bidding 
round,  the  Automated  Auction  System 
determines  the  standing  high  bid  for 
each  license  based  on  the  gross  dollar 
amounts  of  the  bids  received  for  each 
license. 

107.  In  the  case  of  tied  high  bids,  a 
random  number  generator  will  be  used 
to  determine  the  standing  high  bid.  A 
random  number  will  be  assigned  to  each 
bid.  The  tie  bid  having  the  highest 
random  number  will  become  the 
standing  high  bid. 

V.  Bidding 

108.  During  a  bidding  round,  a  bidder 
may  submit  bids  for  as  many  licenses  as 
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it  wishes  (subject  to  its  eligibility), 
withdraw  high  bids  from  previous 
bidding  rounds,  remove  bids  placed  in 
the  same  bidding  round,  or  permanently 
reduce  eligibility.  Bidders  also  have  the 
option  of  making  multiple  submissions 
and  withdrawals  in  each  bidding  round. 
If  a  bidder  submits  multiple  bids  for  a 
single  license  in  the  same  round,  the 
system  takes  the  last  bid  entered  as  that 
bidder's  bid  for  the  round.  Bidders 
should  note  that  the  bidding  units 
associated  with  licenses  for  which  the 
bidder  has  removed  or  withdrawn  its 
bid  do  not  count  towards  the  bidder's 
activity  at  the  close  of  the  round. 

109.  Please  note  that  all  bidding  will 
take  place  remotely  either  through  the 
Automated  Auction  System  or  by 
telephonic  bidding.  (Telephonic  bid 
assistants  are  required  to  use  a  script 
when  entering  bids  placed  by  telephone. 
Telephonic  bidders  are  therefore 
reminded  to  allow  sufficient  time  to  bid 
by  placing  their  calls  well  in  advance  of 
the  close  of  a  round.  Normally,  four  to 
five  minutes  are  necessary  to  complete 

a  bid  submission.)  There  will  be  no  on- 
site  bidding  during  Auction  No.  45. 

110.  A  bidder's  ability  to  bid  on 
specific  licenses  in  the  first  round  of  the 
auction  is  determined  by  two  factors:  (i) 
the  licenses  applied  for  on  FCC  Form 
175  and  (ii)  the  upfront  payment 
amount  deposited.  The  bid  submission 
screens  will  allow  bidders  to  submit 
bids  on  only  those  licenses  for  which 
the  bidder  applied  on  its  FCC  Form  175. 

111.  The  Automated  Auction  System 
requires  each  bidder  to  be  logged  in 
during  the  bidding  round  using  the 
bidder  identification  number  provided 
in  the  registration  materials,  and  the 
generated  SecurlD  code.  Bidders  are 
strongly  encouraged  to  print  bid 
confirmations  after  they  submit  their 

bids. 

112.  In  each  round,  eligible  bidders 
will  be  able  to  place  bids  on  a  given 
license  in  any  of  nine  different  aunounts. 
For  each  license,  the  Automated 
Auction  System  interface  wiU  list  the 
nine  acceptable  bid  amounts  in  a  drop- 
down box.  Bidders  may  use  the  drop- 
down box  to  select  from  among  the  nine 
acceptable  bid  amounts.  The  Automated 
Auction  System  also  includes  an  import 
function  that  allows  bidders  to  upload 
text  files  containing  their  bid 
information. 

113.  Once  there  is  a  standing  high  bid 
on  a  license,  the  Automated  Auction 
System  will  calculate  a  minimum 
acceptable  bid  for  that  license  for  the 
following  round.  The  difference 
between  the  minimum  acceptable  bid 
and  the  standing  high  bid  for  each 
license  will  define  the  bid  increment. 
The  nine  acceptable  bid  amounts  for 


each  license  consist  of  the  minimum 
acceptable  bid  (the  standing  high  bid 
plus  one  bid  increment)  and  additional 
amounts  calculated  using  multiple  bid 
increments  [i.e.,  the  second  bid  amount 
equals  the  standing  high  bid  plus  two 
times  the  bid  increment,  the  third  bid 
amount  equals  the  standing  high  bid 
plus  three  times  the  bid  increment,  etc.). 

114.  Until  a  bid  has  been  placed  on 
a  license,  the  minimum  acceptable  bid 
for  that  license  will  be  equal  to  its 
minimum,  opening  bid.  "The  additional 
bid  amounts  for  licenses  that  have  not 
yet  received  a  bid  are  calculated  using 
the  difference  between  the  minimum 
opening  bid  times  one  plus  the 
minimum  percentage  increment, 
rounded,  and  the  minimum  opening 
bid.  Therefore,  when  the  minimum 
percentage  increment  equals  0.1,  the 
first  additional  bid  amount  will  be 
approximately  ten  percent  highbr  than 
the  minimum  opening  bid;  the  Jecond, 
twenty  percent;  the  third,  thirty  percent; 

etc. 

115.  In  the  case  of  a  license  for  which 
the  standing  high  bid  has  been 
withdrawn,  the  minimum  acceptable 
bid  will  equal  the  second  highest  bid 
received  for  the  license.  The  additional 
bid  amounts  are  calculated  using  the 
difference  between  the  second  highest 
bid  times  one  plus  the  minimum 
percentage  increment,  rounded,  and  the 
second  highest  bid. 

116.  See  Attachment  F  of  the  Auction 
No.  45  Procedures  Public  Notice  for 
more  detail  on  the  calculation  of  the 
various  bid  amounts. 

117.  Finally,  bidders  are  cautioned  in 
selecting  their  bid  amounts  because,  as 
explained  in  the  following  section, 
bidders  who  withdraw  a  standing  high 
bid  from  a  previous  round,  even  if 
mistakenly  or  erroneously  made,  are 
subject  to  bid  withdrawal  payments. 

vi.  Bid  Removal  and  Bid  Withdrawal 

118.  In  the  Auction  No.  45  Comment 
Public  Notice,  the  Bureau  proposed  bid 
removal  and  bid  withdrawal  rules.  With 
respect  to  bid  withdrawals,  the  Bureau 
proposed  limiting  each  bidder  to 
withdrawals  in  no  more  than  one  round 
during  the  course  of  the  auction.  The 
one  round  in  which  withdrawals  are 
utilized,  the  Bureau  proposed,  would  be 
at  the  bidder's  discretion.  The  Bureau 
received  no  comments  on  this  issue. 

119.  Procedures.  Before  the  close  of  a 
bidding  round,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  "remove  bid" 
function  in  the  bidding  system,  a  bidder 
may  effectively  "unsubmit"  any  bid 
placed  within  that  round.  A  bidder 
removing  a  bid  placed  in  the  same 
round  is  not  subject  to  withdrawal 


payments.  Removing  a  bid  will  affect  a 
bidder's  activity  for  the  round  in  which 
it  is  removed,  i.e.,  a  bid  that  is 
subsequently  removed  does  not  count 
toward  the  bidder's  activity 
requirement.  This  procedure,  about 
which  the  Bureau  received  no 
comments,  will  enhance  bidder 
flexibility  during  the  auction.  Therefore,  . 
the  Bureau  adopts  these  procedures  for 
Auction  No.  45. 

120.  Once  a  round  closes,  a  bidder 
may  no  longer  remove  a  bid.  However, 
in  later  rounds,  a  bidder  may  withdraw 
standing  high  bids  from  previous 
rounds  using  the  "withdraw  bid" 
function  (assuming  that  the  bidder  has     - 
not  exhausted  its  withdrawal 
allowance).  A  high  bidder  that 
withdraws  its  standing  high  bid  from  a 
previous  round  during  the  auction  is 
subject  to  the  bid  withdrawal  payments 
specified  in  47  CFR  1.2104(g). 

Note:  Once  a  withdrawal  is  placed  during 
a  round,  that  withdrawal  cannot  be 
unsubmitted. 

121.  In  previous  auctions,  the  Bureau 
has  detected  bidder  conduct  that, 
arguably,  may  have  constituted  strategic 
bidding  through  the  use  of  bid 
withdrawals.  While  the  Bureau 
continues  to  recognize  the  important 
role  that  bid  withdrawals  play  in  an 
auction,  i.e.,  reducing  risk  associated 
with  efforts  to  secure  various  licenses  in 
combination,  it  concludes  that,  for 
Auction  No.  45,  adopting  a  limit  on 
their  use  to  one  round  is  appropriate.  By 
doing  so  the  Bureau  believes  it  strikes 

a  reasonable  compromise  that  will  allow 
bidders  to  use  withdrawals.  The 
Bureau's  decision  on  this  issue  is  based 
upon  its  experience  in  prior  auctions, 
particularly  the  PCS  D,  E  and  F  block 
auctions,  and  800  MHz  SMR  auction, 
and  is  in  no  way  a  reflection  of  its  view 
regarding  the  likelihood  of  any 
speculation  or  "gamine"  in  this  auction. 

122.  The  Bureau  will  therefore  limit 
the  number  of  rounds  in  which  bidders 
may  place  withdrawals  to  one  round. 
This  round  will  be  at  the  bidder's 
discretion  and  there  will  be  no  limit  on 
the  number  of  bids  that  may  be 
withdrawn  in  this  round.  Withdrawals 
during  the  auction  will  still  be  subject 
to  the  bid  withdrawal  payments 
specified  in  47  CFR  1.2104(g).  Bidders 
should  note  that  abuse  of  the 
Commission's  bid  withdrawal 
procedures  could  result  in  the  denial  of 
the  ability  to  bid  on  a  market,  ff  a  high 
bid  is  withdrawn,  the  minimum 
acceptable  bid  in  the  next  round  will  be 
the  prior  round's  second  highest  bid 
price,  which  may  be  less  than,  or  equal 
to.  in  the  case  of  tie  bids,  the  amount  of 
the  withdrawn  bid.  The  additional  bid 
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amounts  are  calculated  using  the 
difference  between  the  second  highest 
bid  times  one  plus  the  minimimi 
percentage  increment,  rounded,  and  the 
second  highest  bid.  The  Commission 
will  serve  as  a  "place  holder'"  on  the 
license  imtil  a  new  acceptable  bid  is 
submitted  on  that  license. 

123.  Calculation.  Generally,  the 
Commission  imposes  payments  on 
bidders  that  withdraw  high  bids  during 
the  course  of  an  auction.  If  a  bidder 
withdraws  its  bid  and  there  is  no  higher 
bid  in  the  same  or  subsequent 
auction(s),  the  bidder  that  withdrew  its 
bid  is  responsible  for  the  difference 
between  its  withdrawn  bid  and  the  net 
high  bid  in  the  same  or  subsequent 
auction(s).  In  the  case  of  multiple  bid 
withdrawals  on  a  single  license,  within 
the  same  or  subsequent  auctions(s),  the 
payment  for  each  bid  withdrawal  will 
be  calculated  based  on  the  sequence  of 
bid  withdrawals  and  the  amounts 
withdrawn.  No  withdrawal  payment 
will  be  assessed  for  a  withdrawn  bid  if 
either  the  subsequent  winning  bid  or 
any  of  the  intervening  subsequent 
withdrawn  bids,  in  either  the  same  or 
subsequent  auctions(s),  equals  or 
exceeds  that  withdrawn  bid.  Thus,  a 
bidder  that  withdraws  a  bid  will  not  be 
responsible  for  any  withdrawal 
payments  if  there  is  a  subsequent  higher 
bid  in  the  same  or  subsequent 
auction(s).  This  policy  allows  bidders 
most  efficiently  to  allocate  their 
resources  as  well  as  to  evaluate  their 
bidding  strategies  and  business  plans 
diiring  an  auction  while,  at  the  same 
time,  maintaining  the  integrity  of  the 
auction  process.  The  Bureau  retains  the 
discretion  to  scrutinize  multiple  bid 
withdrawals  on  a  single  license  for 
evidence  of  anti-competitive  strategic 
behavior  and  take  appropriate  action 
when  deemed  necessary. 

124.  In  the  Part  1  Fifth  Report  and 
Order,  the  Commission  modified 
§  1.2104(g)(1)  of  the  rules  regarding 
assessments  of  interim  bid  withdrawal 
payments.  As  amended,  §  1.2104(g)(1) 
provides  that  in  instances  in  which  bids 
have  been  withdrawn  on  a  license  that 
is  not  won  in  the  same  auction,  the 
Commission  will  assess  an  interim 
withdrawal  payment  equaj  to  3  percent 
of  the  amount  of  the  withdrawn  bids. 
The  3  percent  interim  payment  will  be 
applied  toward  any  final  bid  withdrawal 
payment  that  will  be  assessed  after 
subsequent  auction  of  the  license. 
Assessing  an  interim  bid  withdrawal 
payment  ensures  that  the  Commission 
receives  a  minimal  withdrawal  payment 
pending  assessment  of  any  final 
withdrawal  payment.  The  Part  1  Fifth 
Report  and  Order  provides  specific 
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examples  showing  application  of  the  bid 
withdrawal  payment  rule. 

vii.  Round  Results 

125.  Bids  placed  during  a  roimd  will 
not  be  published  until  the  conclusion  of 
that  bidding  period.  After  a  round 
closes,  the  Bureau  will  compile  reports 
of  all  bids  placed,  bids  withdrawn, 
ciurent  high  bids,  new  minimum 
acceptable  bids,  and  bidder  eligibility 
status  (bidding  eligibility  and  activity' 
rule  waivers),  and  post  the  reports  for 
public  access.  Reports  reflecting 
bidders'  identities  and  bidder 
identification  numbers  for  Auction  No. 
45  will  be  available  before  and  during 
the  auction.  Thus,  bidders  will  know  in 
advance  of  this  auction  the  identities  of 
the  bidders  against  which  they  are 
bidding. 

viii.  Auction  Announcements 

126.  The  FCC  will  use  auction 
announcements  to  announce  items  such 
as  schedule  changes.  All  FCC  auction 
announcements  will  be  available  by 
clicking  on  a  link  in  the  Automated 
Auction  System. 

ix.  Maintaining  the  Accuracy  of  FCC 
Form  175  Information 

127.  As  noted  in  Part  II.G,  after  the 
short-form  filing  deadline,  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  175  applications.  For 
example,  permissible  minor  changes 
include  deletion  and  addition  of 
authorized  bidders  (to  a  maximimi  of 
three)  and  certain  revision  of  exhibits. 
Applicants  should  make  these 
modifications  to  their  FCC  Form  175 
electronically  and  submit  a  letter, 
briefly  siunmarizing  the  changes,  by 
electronic  mail  to  the  attention  of 
Margaret  Wiener,  Chief,  Auctions  and 
Industry  Analysis  Division,  at  the 
following  address:  auction45@fcc.gov. 
The  electronic  mail  simunarizing  the 
changes  must  include  a  subject  or 
caption  referring  to  Auction  No.  45.  The 
Bureau  requests  that  parties  format  any 
attachments  to  electronic  mail  as 
Adobe®  Acrobat®  (pdf)  or  Microsoft® 
Word  documents. 

128.  A  separate  copy  of  the  letter 
should  be  faxed  to  the  attention  of 
Kathryn  Garland  at  (717)  338-2850. 
Questions  about  other  changes  should 
be  directed  to  Denise  Coca  of  the 
Auctions  and  Industry  Analysis 
Division  at  (202)  418-0660. 

V.  Post- Auction  Procedures 

A.  Down  Payments  and  Withdravm  Bid 
Payments 

129.  After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed,  identifying 


winning  bidders,  down  payments  and 
any  wi&drawn  bid  payments  due. 

130.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
each  winning  bidder  must  submit 
sufficient  funds  (in  addition  to  its 
upfront  payment)  to  bring  its  total 
amount  of  money  on  deposit  with  the 
Government  to  20  percent  of  its  net 
winning  bids  (actual  bids  less  any 
applicable  entrepreneur,  small,  and  very 
small  business  bidding  credits).  See  47 
CFR  1.2107(b).  In  addition,  by  the  same 
deadline  all  bidders  must  pay  any  bid 
withdrawal  payments  due  imder  47  CFR 
1.2104(g),  as  discussed  in  "Bid  Removal 
and  Bid  Withdrawal,'  Part  IV.B.vi. 
(Upfront  payments  are  applied  first  to 
satisfy  any  withdrawn  bid  liability, 
before  being  applied  toward  down 
payments.) 

B.  Long-Form  Application 

131.  Within  ten  business  days  after 
release  of  the  auction  closing  notice, 
winning  bidders  must  electronically 
submit  a  properly  completed  long-form 
application  (FCC  Form  601)  and 
required  exhibits  for  each  license  won 
through  Auction  No.  45.  Winning 
bidders  that  are  entrepreneurs,  small 
businesses,  or  very  small  businesses 
must  include  an  exhibit  demonstrating 
their  eligibility  for  entrepreneur,  small, 
and  very  small  business  bidding  credits. 
See  47  CFR  1.2112(b).  Further  filing 
instructions  will  be  provided  to  auction 
winners  at  the  close  of  the  auction. 

C.  Tribal  Land  Bidding  Credit 

132.  A  winning  bidder  that  intends  to 
use  its  license(s)  to  deploy  facilities  and 
provide  services  to  federally-recognized 
tribal  lands  that  are  unserved  by  any 
telecommunications  carrier  or  Uiat  have 
a  telephone  service  penetration  rate 
equal  to  or  below  70  percent  is  eligible 
to  receive  a  tribal  land  bidding  credit  as 
set  forth  in  47  CFR  1.2107  and  1.2110(f). 
A  tribal  land  bidding  credit  is  in 
addition  to,  and  separate  from,  any 
other  bidding  credit  for  which  a 
winning  bidder  may  (qualify. 

133.  unlike  other  bidding  credits  that 
are  requested  prior  to  the  auction,  a 
winning  bidder  applies  for  the  tribal 
land  bidding  credit  after  winning  the 
auction  when  it  files  its  long-form 
application  (FCC  Form  601).  When 
filing  the  long-form  application,  the 
wiiming  bidder  will  be  required  to 
advise  the  Commission  whether  it 
intends  to  seek  a  tribal  land  bidding 
credit,  for  each  market  won  in  the 
auction,  by  checking  the  designated 
box(es).  After  stating  its  intent  to  seek  a 
tribal  land  bidding  credit,  the  appUcant 
will  have  90  days  from  the  close  of  the 
long-form  filing  window  to  amend  its 
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application  to  select  the  specific  tribal 
lands  to  be  served  and  provide  the 
required  tribal  govenunent 
certifications.  Licensees  receiving  a 
tribal  land  bidding  credit  are  subject  to 
performance  criteria  as  set  forth  in  47 
CFR  1.2110(f). 

1 134.  For  additional  information  on  the 
tribal  land  bidding  credit,  including 
how  the  amount  of  the  credit  is 
calculated,  applicants  should  review  the 
Commission's  rule  making  proceeding 
regarding  tribal  land  bidding  credits  and 
related  public  notices.  Relevant 
dociunents  can  be  viewed  on  the 
Commission's  auctions  web  site  at 
http://wireless.fcc.gov/auctionsby 
clicking  on  the  Tribal  Land  Credits  link. 

n.  Default  and  Disqualification 

135.  Any  high  bidder  that  defaults  or 
ii  disqualified  after  the  close  of  the 
auction  (i.e.,  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  47  CFR  1.2104(g)(2).  In 
such  event  the  Commission  may  re- 
auction  the  license  or  offer  it  to  the  next 
highest  bidder  (in  descending  order)  at 
its  final  bid.  See  47  CFR  1.2109(b)  and 
(c).  In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation,  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  its 
principals  ineligible  to  bid  in  future 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceedings  to  revoke  any 
existing  licenses  held  by  the  applicant. 
See  47  CFR  1.2109(d). 

B.  Refund  of  Remaining  Upfront 
Payment  Balance 

136.  All  applicants  that  submitted 
upfront  payments  but  were  not  winning 
bidders  for  a  license  in  Auction  No.  45 
may  be  entitled  to  a  refund  of  their 
remaining  upfront  payment  balance 
after  the  conclusion  of  the  auction.  No 
refund  will  be  made  imless  there  are 
excess  funds  on  deposit  frtim  that 
applicant  after  any  applicable  bid 
withdrawal  payments  have  been  paid. 
All  refunds  will  be  returned  to  the  payer 
of  record,  as  identified  on  the  FCC  Form 
159.  unless  the  payer  submits  written 
authorization  instructing  otherwise. 

137.  Qualified  bidders  that  have 
exhausted  all  of  their  activity  rule 
waivers,  have  no  remaining  bidding 
eligibility,  and  have  not  withdrawn  a 
tiigh  bid  during  the  auction  must  submit 
a  written  refund  request.  If  you  have 
completed  the  refund  instructions 
electronically,  then  only  a  written 


request  for  the  refund  is  necessary.  If 
not,  the  request  must  also  include  wire 
transfer  instructions,  Taxpayer 
Identification  Number  (TIN)  and  FCC 
Registration  Nimiber  (FRN).  Send 
refund  request  to:  Federal 
Communications  Commission, 
Financial  Operations  Center,  Auctions 
Accoimting  Group,  Gail  Glasser  or  Tim 
Dates,  445  12th  Street,  SW,  Room  1- 
C863,  Washington,  DC  20554. 

138.  Bidders  are  encouraged  to  file 
their  refund  information  electronically 
using  the  refund  information  portion  of 
the  FCC  Form  175,  but  bidders  can  also 
fax  their  information  to  the  Auctions 
Accounting  Group  at  (202)  418-2843. 
Once  the  information  has  been 
approved,  a  refund  will  be  sent  to  the 
party  identified  in  the  refund 
information. 

Note:  Refund  processing  generally  takes  up 
to  two  weeks  to  complete.  Bidders  with 
questions  about  refunds  should  contact  Tim 
Dates  or  Gail  Glasser  at  (202)  418-1995. 

Federal  Conmiunications  Commission. 

Kelly  Quinn, 

Deputy  Chief,  Auctions  and  Industry  Analysis 

Division,  Wireless  Telecommunications 

Bureau. 

[FR  Doc.  02-8255  Filed  4-4-02;  8:45  am) 

BILUNG  CODE  6712-01-^ 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10  a.m.  on 
Tuesday,  April  9,  2002.  to  consider  the 
following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
follovring  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
Board  of  Directors'  meetings. 

Simimary  reports,  status  reports,  and 
reports  of  actions  taken  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Memorandum  and  resolution  re: 
Technical  Revision  to  Update  FDIC 
Forms  Regulation,  Part  304. 

Discussion  Agenda 

Memorandum  and  resolution  re: 
Policy  Statement  Regarding  Minority- 
Owned  Depository  Institutions. 


The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
NW..  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  [e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2089  (Voice); 
(202)  416-2007  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757, 

Dated:  April  2,  2002. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  02-8391  Filed  4-3-02;  11:33  ami 

BHJJNG  CODE  671 4-41-11 


FEDERAL  EMERGENCY 
MANAGEMENT AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  continuing 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)),  this 
notice  seeks  comments  concerning  an 
Internet  based  survey  for  the  review  of 
publications  developed  by  the  National 
Earthquake  Reduction  Program. 
SUPPLEMENTARY  INFORMATION:  Over  the 
past  20  years,  the  Federal  Govenunent, 
originally  through  the  Office  of 
Emergency  Preparedness  and  continued 
by  the  Federal  Emergency  Management 
Agency's  (FEMA)  National  Earthquake 
Hazards  Reduction  Program  (NEHRP) 
office,  developed  and  produced  over 
120  dociunents  to  address  client  needs 
in  the  area  of  earthquake  loss  reduction. 
■  In  order  to  better  address  the  needs  of 
users  of  the  publications,  FEMA  desires 
to  perform  an  internet  based  survey  of 
the  user  community  to  identify  the 
viability  of  the  currently  available  " 
publications  as  well  as  identify  gaps  in 
information  in  order  to  better  serve  the 
public  need  to  address  earthquake 
preparedness. 
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Collection  of  Information 

Title:  National  Earthquake  Hazards 

Reduction  Program  Review  of 

Publications. 
Types  of  Information  Collection:  New 
Form  Numbers:  Survey  will  be 

Internet  based;  form  numbers  have  not 

been  developed 


Abstract:  FEN4A  will  undertake  this 
effort  through  in  Internet-based  survey 
to  determine  which  publications  are 
effective,  which  are  in  need  of 
modification  and  which  should  be 
retired.  In  addition.  FEMA  will 
determine  the  need  for  additional 
publications,  filling  the  information 
gaps  identified  in  the  review  process. 


Affected  Public:  Business  or  other  for- 
profit;  State.  Local,  or  Tribal 
Government;  Federal  Government;  Not- 
for-profit  institutions;  Individuals  and 
households. 

Estimated  Total  Annual  Burden 
Hours:  288. 


FEMA  Form 

No.  of  re- 
spondents 
(A) 

Frequency  of 

response 

(B) 

Hours  per 

response 

(C) 

Annual  burden 

hours 

(A  X  B  X  C) 

Estimated 

annual  cost 

per  hours  per 

respondent 

Internet  Survey 

1.150 

1 

.25 

288 

$43.14 

Total  

1,150 

1 

.25 

288 

$12,424.32 

Estimated  Cost:  $12,424. 

Comments 

Written  comments  are  solicited  to  (a) 
evaluate  whether  the  proposed  data 
collection  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief.  Records  Management 
Section.  Program  Services  and  Systems 
Branch.  Facilities  and  Services 
Management  Division.  Administration 
and  Resource  Planning  Directorate. 
Federal  Emergency  Management 
Agency.  500  C  Street,  SW.  Room  316. 
Washington.  DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Anita  VoUmer.  program 
Specialist.  Federal  Emergency 
Management  Agency.  (202)  646-2727 
for  additional  information.  You  may 
contact  Ms.  Muriel  B.  Anderson  for 
copies  of  the  proposed  collection  of 
information  at  telephone  number  (202) 
646-2625  or  facsimile  number  (202) 
646-3347  or  e-mail 
muriel.anderson@fema.gov. 


Dated:  March  29.  2002. 
Reginald  Trujillo, 

Branch  Chief,  Program  Services  and  Systems 
Branch,  Facilities  and  Senrices  Management 
Division.  Administration  and  Resource 
Planning  Directorate. 
(PR  Doc.  02-8200  Filed  4-4-02;  8:45  am] 
BHJJNO  COOE  STIt-OI-P 


FEDERAL  HOUSING  RNANCE  BOARD 

Sunshine  Act  Meeting 

Announcing  an  Open  Meeting  of  the 
Board 

TIME  AND  DATE:  10  a.m..  Wednesday, 
April  10,  2002. 

PLACE:  Board  Room.  Second  Floor. 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW..  Washington,  DC  20006. 

STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTER  TO  BE  CONSIDERED  DURING 
PORTIONS  OPEN  TO  THE  PUBUC: 

•  Final  Rule:  Affordable  Housing 
Program  Amendments 

•  Final  Rule:  Amendment  of  12  CFR 
985.8(b) — Minimum  Number  of 
Scheduled  Office  of  Finance  Board 
meetings 

•  Appointment  of  Public  Interest 
Director 

•  Federal  Home  Loan  Bank  of  Atianta 
Capital  Plan 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker.  Secretary  to  the  Board, 
(202)  408-2837. 

James  L.  Bothwell, 

Managing  Director. 

(PR  Doc.  02-8372  Piled  4-3-02;  10:32  am] 

BMJJNG  COOe  672S-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary.  HHS. 
ACTION:  Notice^ 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 
case: 

Matthew  A.  Lipski,  Washington 
University  in  St.  Louis:  Based  on  the 
report  of  an  investigation  conducted  by 
the  Washington  University  in  St.  Louis 
(WUSL)  and  additional  analysis 
conducted  by  ORI  in  its  oversight 
review  of  related  records,  the  U.S. 
Public  Health  Service  (PHS)  foimd  that 
Matthew  A.  Lipski.  former  research 
patient  assistant  for  WUSL  on  a 
subcontract  from  Hipco,  Inc.,  engaged  in 
scientific  misconduct  by  falsifying  and 
fabricating  data  in  research  supported 
by  National  Institutes  of  Health  (NIH) 
Phase  II  Small  Business  Innovation 
Research  (SBIR)  grant  2  R44  AG12317- 
03,  "Effect  of  padded  imderwear  on  hip 
fracture  incidence." 

Specifically.  PHS  found  that  Mr. 
Lipski  falsified  and  fabricated  data  in  a 
study  examining  whether  wearing  an 
undergarment  with  force  distributing 
and  absorbing  pads  positioned  over  the 
trochanteric  regions  of  elderly  nursing 
home  residents  could  significantly 
reduce  the  number  of  hip  fractures. 
From  July  2000  through  October  2000, 
Mr.  Lipski  falsified  and  fabricated 
observational  patient  data  in  multiple 
research  records.  Due  to  concerns  over 
the  reliability  of  all  of  Mr.  Lipski's  data, 
none  of  his  data  were  used  in  the  study. 
No  publications  required  correction  or 
retraction. 
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Mr.  Lipski  has  entered  into  a 
Voluntary  Exclusion  Agreement  in 
which  he  has  voluntarily  agreed  for  a 
period  of  three  (3)  yesis,  beginning  on 
March  20,  2002: 

II)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  PHS,  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant; 
'  and 

(2)  That  any  institution  that  submits 
an  application  for  PHS  support  for  a 
research  project  on  which  Mr.  Lipski's 
participation  is  proposed  or  which  uses 
him  in  any  capacity  on  PHS  supported 
research,  or  that  submits  a  report  of 
PHS-funded  research  in  which  Mr. 
Lipski  is  involved,  must  concvurently 
submit  a  plan  for  supervision  of  his 
duties  to  the  funding  agency  for 
approval.  The  supervisory  plan  must  be 
designed  to  ensure  the  scientific 
integrity  of  his  research  contribution.  A 
copy  of  the  supervisory  plan  must  also 
be  submitted  to  ORI  by  the  institution. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
5515  Security  Lane,  Suite  700, 
RockvUle,  MD  20852,  (301)  443-5330. 

Chris  B.  Pascal, 

Director.  Office  of  Research  Integrity. 
[FR  Doc.  02-8230  Filed  4-4-02;  8:45  am] 
BIUING  CODE  41 50-31 -f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-37] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
sununaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Cliftoniload, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Bioterrorism  Needs  Assessment  For 
Hospitals — New — National  Center  for 
Infectious  Disease  (NCID),  Centers  for 
Disease  Control  and  Prevention  (CDC). 
In  October-November  2001,  following 
the  reports  of  anthrax  cases,  the 
infection  control  community  indicated 
to  the  Division  of  Healthcare  Quality 
Promotion  that  there  was  a  need  for 
more  bioterrorism-related  information. 
A  needs  assessment  was  created  and 
pilot  tested  in  eight  hospitals  to  assist 
DHQP  in  providing  guidance  to 
hospitals  for  preparedness  and 
response.  The  needs  assessment  will 
gather  information  that  will  help  the 


Title 


Division  and  other  areas  of  CDC  in 
evaluating  CDC  strategies  for  identifying 
and  developing  the  materials  and 
communication  mechanisms  that 
hospitals  need  most  to  adequately 
prepare  for  and  respond  to  possible 
bioterrorism  events  in  the  future.  The 
Division  of  Healthcare  Qualify 
Promotion  has  a  more  than  30-year 
history  of  being  seen  as  a  reliable  source 
of  information  to  the  infection  control 
community.  Our  objective  is  to 
determine  the  needs  of  hospitals  so  they 
are  adequately  prepared  to  recognize      • 
and  treat  bioterrorism-related  diseases 
and  prevent  further  transmission  of 
disease.  This  will  ultimately  enable 
them  to  do  their  jobs  better,  identify 
bioterrorism  events  more  quickly,  and 
prevent  morbidity  and  mortedity. 

The  needs  assessment  will  assess  the 
bioterrorism  planning  and 
preparedness,  resources  and 
communication,  impact  of  anthrax 
events,  surveillance  for  bioterrorism- 
related  diseases,  education  and  training, 
and  information  needs  in  hospitals.  The 
data  from  responding  hospitals  will  be 
used  to  develop  improved  methods  of 
communication  to  healthcare  providers 
and  facilities,  establish  the  best  way  for 
CDC  to  disseminate  materials,  assure 
disaster  plans  are  in  place,  and 
determine  what  information  from  CDC 
is  of  greatest  need  to  healthcare 
facilities. 

The  data  collection  will  use  web- 
based  technology  to  gather  information 
in  a  systematic  fashion  to  better  assist 
hospitals.  These  topics  were  chosen  for 
the  needs  assessment  by  staff  members 
of  the  Division  of  Healthcare  Qualify 
Promotion,  who  provided  expertise  to 
healthcare  facilities  after  the  September 
11th  attacks.  There  are  no  costs  to  the 
respondents.  The  table  below  shows  the 
estimated  annual  burden  in  hours  to 
complete  the  needs  assessment. 


Bioterrorism  needs  assessment  for  heathcare  facilities 
Total  


No.  of 
respondents 


4,000 


No.  of 
responses/ 
respondent 


Average 

burden/ 

response  (in 

hrs.) 


15/60 


Total  txjrden 
(in  hrs.) 


1.000 
1.000 
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Dated:  March  26.  2002. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  02-8224  Filed  4-4-02:  8:45  am] 

BtLUNQ  CODE  416»-1«-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disaase  Control  and 
Prevention 

[Program  Announcement  02062] 

Population-Based  Surveillance  of 
Autism  Spectrum  Disorders  and  Ottier 
Developmantal  Disabllttles;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  Population-Based 
Surveillance  of  Autism  Spectrum 
Disorders  and  Other  Developmental 
Disabilities.  CDC  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of 
"Healthy  People  2010."  This 
announcement  is  related  to  the  focus 
area  of  Maternal,  Infant  and  Child 
Health. 

The  purpose  of  the  program  is  to 
enhance  an  existing  system  or  develop 
and  implement  a  new  system  to 
undertake  a  multiple  source 
surveillance  methodology,  from  existing 
data  records,  for  determining  the 
prevalence  of  autism  and  other 
developmental  disabilities,  such  as 
mental  retardation,  cerebral  palsy,  and 
vision  and  hearing  impairments,  in 
three  through  ten-year-old  children 
within  a  geographically-defined  area 
(combination  of  States,  Statewide,  or 
regions  within  a  State).  This  program 
augments  CDC's  ongoing  extramural 
surveillance  program  for  autism  and 
other  developmental  disabilities. 

Quantifiable  and  measurable 
outcomes  of  the  cooperative  agreement 
will  be  measured  against  the 
"Government  Performance  Results  Act" 
performance  goal  to  find  causes  and  risk 
factors  for  birth  defects  in  order  to 
develop  prevention  strategies. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  Health  Departments  of  States  or 
their  bona  fide  agents,  including  the 
District  of  Colxunbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 


Samoa,  Guam,  federally  recognized 
Indian  Tribal  Governments,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
the  Repubhc  of  Palau. 

Competition  is  limited  to  State  Health 
Departments  because  they  maintain 
public  health  responsibility  for  these 
health  conditions,  and  their  record 
systems  and  expertise  are  essential  to 
program  success.  State  agencies,  or  their 
bona  fide  agents,  applying  under  this 
announcement,  that  are  other  than  the 
official  State  Health  Department  must 
provide  written  concurrence  on  the 
application  from  the  official  State 
Health  Department.  If  an  applicant  is 
acting  as  an  agent  for  their  State  Health 
Department,  the  Health  Department  will 
be  expected  to  assign  a  liaison  to 
participate  in  major  activities  of  the 
program. 

To  be  eligible,  applicants  must 
dociunent  a  study  population  of  at  least 
30,000  live  births  per  year  within  a 
State,  a  contiguous  area  of  a  State  (such 
as  the  catchment  of  a  local  health 
agency),  or  a  contiguous  area 
comprising  a  combination  of  States. 

Applicants  who  are  unable  to 
document  the  minimum  study 
population  size  based  on  live  birth  data 
from  their  State  Health  Department  or 
proxy  data  from  the  US  Census  Bureau 
(based  on  2000  census  data,  or  1999 
Postcensal  estimates)  will  be 
determined  ineligible. 

The  applicant  should  include  this 
information  as  part  of  the  abstract.  If  it 
is  not  included,  then  the  application 
will  be  determined  as  nonresponsive 
and  returned  without  review. 

Note:  Only  one  application  will  be 
accepted  from  each  State  or  combination  of 
States,  and  the  latter  must  specify  wliich 
State  is  the  lead  apphcant. 

Title  2  of  the  United  States  Code, 
Section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the 
Internal  Revenue  Code  that  engages  in 
lobbying  activities  is  not  eligible  to 
receive  Federal  funds  constituting  an 
award,  grant,  or  loan. 


C.  Availability  of  Funds 

Approximately  $700,000  is  available 
in  FY  2002  to  fund  two  to  three  awards. 
It  is  expected  that  the  award  will  begin 
on  September  30,  2002,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  change. 
>    Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 


D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
imder  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1 .  Recipient  Activities 

a.  Develop  or  enhance  a  population- 
based  epidemiologic  surveillance 
system  for  autism  spectrum  disorders 
and  other  developmental  disabilities  to 
generate  timely  population-based  data. 
Activities  may  include,  but  not  be 
limited  to,  development  or 
enhancement  of  surveillance  case 
definitions,  multiple  source  case 
ascertainment  methods  (e.g.,  from 
educational  and  medical  sources),  and 
data  collection  instruments. 

b.  Establish  or  enhance  a  multiple- 
source  methodology  for  case 
ascertainment  by  developing 
collaborative  relationships  with 
appropriate  professionals  and 
organizations. 

c.  Develop  or  enhance  a  plan  for 
training  community  service  providers  to 
improve  case  ascertainment. 

a.  Implement  or  enhance  quality 
assurance  procedures  to  ensure  that 
study  protocols  are  followed. 

e.  Develop  or  enhance  an  evaluation 
plan  for  estimating  the  validity  and 
completeness  of  the  surveillance 
system. 

f.  Develop,  implement,  and  evaluate  a 
plan  to  use  surveillance  data  to  improve 
community  and  service  provider 
awareness  of  Autism  Spectrum 
Disorders  (ASD)  and  other 
developmental  disabilities  and/or  access 
of  children  writh  ASD  and  other 
developmental  disabilities  to 
comprehensive,  commxmity-based, 
family-centered  care. 

g.  Collaborate  with  other  State 
surveillance  programs  for  autisqi  and 
other  developmental  disabilities. 
Participate  in  scheduled  meetings  and 
existing  activities. 

h.  Disseminate  findings  of  the 
surveillance  activities  for  the 
professional  community  and  the  public 
to  increase  public  health  awareness. 

2.  CDC  Activities 

a.  Assist  recipient  in  the  development 
and  implementation  of  surveillance 
activities  including  the  development  of 
a  standardized  surveillance  case 
definition. 

b.  Provide  current  scientific 
information  on  siuveillance  methods,  as 
requested,  including  the  identification 
of  potential  sources  for  surveillance. 

c.  Assist  recipient  in  the  development 
of  quality  assurance  procedures. 


d.  Provide  assistance  in  the 
development  of  an  evaluation  plan  for 
the  completeness  of  the  surveillance 
system. 

e.  Facilitate  communication/ 
coordination  among  the  surveillance 
programs,  to  improve  efficiehcy  of 
activities  and  quality  of  surveillance 
data. 

f.  Provide  technical  consultation 
regarding  data  analyses. 

E.  Application  Content 

The  applicant  should  use  the 
information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  The  application 
will  be  evaluated  on  the  criteria  listed, 
so  it  is  important  to  follow  them  in 
laying  out  the  program  plan.  The 
narrative  should  be  no  more  than  25 
double-spaced  pages,  printed  on  one 
side,  with  one  inch  margins,  unreduced 
font,  unbound,  and  unstapled. 

F.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0937-0189). 
Forms  are  available  at  the  following 
internet  address:  www.cdc.gov/od/pgo/ 
forminfo.htm. 

On  or  before  May  22,  2002,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section, 
of  this  annoimcement. 

Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  Objective  Review  Panel.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  conmiercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Applicants  are  required  to  provide 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identffied  objectives  of  the 
cooperative  agreement.  Measures  of 
Effectiveness  must  relate  to  the 
performance  goal  as  stated  in  section 
"A.  Purpose"  of  this  annoimcement. 
Measures  must  be  objective/quantitative 


and  must  measure  the  intended 
outcome.  The  Measures  of  Effectiveness 
shall  be  submitted  with  the  application 
and  shall  be  an  element  of  evaluation. 
Each  application  will  be  evaluated 
individuaUy  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Understanding  the  Problem  (20 
points) 

a.  Extent  to  which  applicant  has  a 
clear,  concise  understanding  of  the 
requirements  and  purpose  of  the 
cooperative  agreement; 

b.  Extent  to  which  applicant 
understands  the  issues,  challenges,  and 
barriers  associated  with  developing  and 
implementing  population-based 
surveillance  for  ASD  and  other 
developmental  disabilities; 

c.  Extent  to  which  applicant 
imderstands  the  issues,  challenges,  and 
barriers  associated  with  case 
ascertainment  for  ASD;  and 

d.  Extent  to  which  applicant  describes 
the  need  for  funds  to  develop/enhance 
ASD  and  other  development^ 
disabilities  surveillance  in  their  State. 

2.  Goals  and  Objectives  (20  points) 

a.  Extent  to  which  applicant  clearly 
describes  the  short-tenn  and  long-term 
goals  and  measurable  objectives  of  the 
project; 

b.  Extent  to  which  applicant's  goals 
and  objectives  are  realistic  and  are 
consistent  with  the  stated  goals  and 
purpose  of  this  announcement; 

c.  The  degree  to  which  applicant  has 
met  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic  and  racial  groups  in  the  proposed 
research.  This  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measiu«  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

3.  Technical  Approach  (30  points) 

a.  The  extent  to  which  the  applicant 
describes  the  planning  process, 
including  specffic  planning  objectives, 
strategies  for  achieving  these  objectives, 
and  describes  an  approach  to 
surveillance  of  autism  and  other 
developmental  disabilities. 

b.  Extent  to  which  applicant  describes 
the  methods  they  will  use  to:  (1) 
Identify  all  relevant  sources  for 
surveiUcmce  case  ascertainment  for  ASD 


and  other  developmental  disabilities 
within  the  study  area;  (2)  obtain 
permission  to  access  records  from 
relevant  sources;  (3)  develop  standard 
case  definitions  for  ASD  and  other 
developmental  disabilities  and 
implement  a  strategy  to  conduct 
multiple-source  case  ascertainment;  (4) 
train  community  service  providers  to 
improve  case  ascertainment;  (5)  develop 
and  implement  quality  assurance 
procedures  and  an  evaluation  plan  for 
the  surveillance  system;  (6)  develop  and 
implement  a  plan  to  use  surveillance 
data  to  improve  public  awareness  of 
ASD  and  other  developmental 
disabilities  and/ or  access  to  care  of 
affected  children;  and  (7)  develop  an 
analytic  and  dissemination  plan,  and 
prepare  manuscripts. 

c.  The  extent  to  which  the  applicant 
demonstrates  its  collaboration  with 
health  and  education  services  that 
would  be  appropriate  sources  of  cases 
for  the  surveillsmce  system  (by  letters  of 
support  which  address  the  level  of 
support,  activities,  and  involvement). 

4.  Collaborative  Efforts  (10  points) 

a.  Extent  to  which  applicant 
demonstrates  the  ability  to  collaborate 
with  multiple  sources  such  as  school 
systems,  diagnostic  centers,  health/ 
mental  healA  service  providers  and 
other  intervention  service  providers  for 
the  purpose  of  case  ascertaioment 
(include  written  assurances). 

b.  Extent  to  which  applicant 
demonstrates  their  wiUhigness  to 
collaborate  with  other  State  surveillance 
programs  for  autism  and  other 
developmental  disabilities  to  develop 
and  implement  joint  project  efforts. 

c.  Extent  to  which  collaborative 
efforts  with  other  relevant  programs  are 
documented  (such  as  Part  C,  State 

■  developmental  disabilities  programs, 
genetics  programs  etc.). 

5.  Staffing  and  Management  System 
(10  points) 

a.  Extent  to  which  the  applicant 
demonstrates  that  the  proposed  Project 
Director  or  Principal  Investigator  is 
knowledgeable  regarding  autism, 
developmental  disabilities,  and 
surveillance  issues,  as  evidenced  by 
publications,  presentations,  or  other 
materials  that  dociunent  prior  work. 

b.  Extent  to  which  key  personnel  have 
qualifications,  skills  and  experience  in 
epidemiologic  methods,  public  health 
surveillance,  data  management  and 
analysis  to  develop  and  implement 
surveillance  in  ASD  and  other 
developmental  disabilities,  as  evidenced 
by  publications,  presentations,  or  other 
materials  that  document  prior  work. 

c.  Extent  to  which  applicant  has  the    * 
ability  and  experience  to  manage  and 
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coordinate  surveillance  related  activities 
for  this  project. 

d.  Extent  to  which  applicant 
demonstrates  expertise  in  abstracting 
and  reviewing  records. 

e.  Extent  to  which  there  is  appropriate 
dedicated  staff  and  staff  time  to  develop 
and  implement  the  project. 

f.  Extent  to  which  applicant  provides 
an  appropriate  time  line,  which 
includes  activities,  percent  of  time  staff 
will  work  on  this  project,  and 
responsibilities/ duties  for  assigned 
personnel. 

g.  Extent  to  which  applicant 
demonstrates  an  organizational 
structure  (include  an  organizational 
chart)  and  facilities/space/equipment 
that  are  adequate  to  carry  out  the 
activities  of  the  program. 

6.  Evaluation  Plan  (10  points) 

a.  Extent  to  which  applicant  describes 
an  evaluation  plan  that  will  monitor 
reliability,  progress,  timeliness,  and 
completeness  of  the  objectives  and 
activities  of  the  project. 

b.  Extent  to  which  applicant  describes 
a  study  to  evaluate  the  completeness  of 
ascertainment  of  children  throughout 
this  ongoing  surveillance  program. 

7.  Himian  Subjects  Review  (not 
scored) 

Does  the  applicant  adequately  address 
the  requirements  of  45  CFTl  part  46  for 
the  protection  of  human  subjects? 

8.  Budget  (not  scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds.  Applicants  should  include  in 
their  first  year  budget  two  trips  to  CDC 
(Atlanta),  for  up  to  two  persons  and  two 
days  each  trip. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of  1.  Semiannual  progress 
reports,  no  more  than  30  days  after  the 
end  of  the  report  period.  The  progress 
reports  should  include: 

a.  A  brief  project  description: 

b.  A  comparison  of  the  actual 
accomplishments  to  the  goals  and 
objectives  established  for  the  period: 

c.  The  progress  report  will  include  a 
data  requirement  that  demonstrates 
measures  of  effectiveness.  In  the  case 
that  established  goals  and  objectives  are 
not  accomplished,  discuss  the  reason  for 
the  goals  and  objectives  not  being 
accomplished,  as  well  as  the  anticipated 
corrective  action  needed  to  achieve  the 
goals  and  objectives;  and 

d.  Other  pertinent  information, 
including  preliminary  findings  from  the 
analysis  of  any  available  data:  or  the 
need  to  change  an  activity. 


e.  Financial  recap  of  obligated  dollars 
to  date  as  a  percentage  of  total  available 
funds. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period:  and 

3.  Final  financial  status  smd 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  the  application  kit. 
AR-1     Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance 

Number 

This  program  is  authorized  under 
sections  301,  311  and  317(C)  of  the 
Public  Health  Service  Act.  [42  U.S.C. 
Sections  241,  243  and  247b-4  as 
amended].  The  Catalog  of  Federal 
Domestic  Assistance  nvunber  is  93.283. 

J.  Where  to  Obtain  Additioiial 
Information 

This  and  other  CDC  aimouncements 
can  be  found  on  the  CDC  homepage 
Internet  address — http://www.cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements". 

For  business  management  technical 
assistance,  please  contact: 

Sheryl  L.  Heard,  Grants  Management 
Specialist.  Assistance  and  Acquisition 
Branch  B,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention.  2920  Brandywine  Road, 
Room  3000,  Atlanta,  GA  30341-4146, 
Telephone  number:  770-488-2723. 
Email  address:  SHeard@cdc.gov. 

For  program  technical  assistance, 
contact:  Catherine  Rice,  Project  Officer 
Developmental  Disabilities  Team, 
National  Center  on  Birth  Defects  and 
Developmental  Disabilities  Centers  for 
Disease  Control  and  Prevention  4770 
Buford  Hwy,  NE  (F-15)  Atlanta,  GA 
30341  Telephone:  770-488-7202  Email 
address:  CRice@cdc.gov. 


Dated:  April  1.2002. 
Sandra  R.  Manning.  CGFM. 
Director,  Prtjcurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  02-8225  Filed  4-4-02;  8:45  am] 
BILLING  CODE  4ie3-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02081] 

Cooperative  Agreements  for  the 
Centers  for  Birth  Defects  Research  and 
Prevention;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  state  based  Centers  for  Birth 
Defects  Research  and  Prevention 
(CBDRP).  This  program  addresses  the 
"Healthy  People  2010"  focus  area  of 
Maternal,  Infant,  and  Child  Health. 

The  purpose  of  the  program  is  to 
support:  (1)  The  enhancement  and/or 
expansion  of  population-based  birth 
defects  surveillance  systems:  (2)  the 
development  and  expansion  of  the 
epidemiological  research  capability  of 
the  state  CBDRP;  (3)  the  participation  of 
the  state  CBDRPs  in  the  National  Birth 
Defects  Prevention  Study  (NBDPS):  and 
(4)  the  utilization,  implementation,  and 
evaluation  of  the  surveillance  data  for 
local  and  collaborative  studies  into  birth 
defects  research  including 
environmental  exposures,  gene-gene 
interactions,  and  gene-environment 
interactions.  Quantifiable  and 
measurable  outcomes  of  the  cooperative 
agreement  will  be  measured  against  the 
"Government  Performance  Results  Act" 
performance  goal  to  find  causes  and  risk 
factors  for  birth  defects  in  order  to 
develop  prevention  strategies. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents,  including  the  District 
of  Columbia,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa.  Guam,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  PalaiT  and  federally 
recognized  Indian  tribal  governments. 

Current  awardees  funded  under 
Program  Announcement  (PA)  96043  are 
also  eligible.  To  be  considered  eligible, 
applicants  should  have  ongoing  access 
to  data  generated  from  a  state-based 
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birth  defects  smveillance 
(ascertainment)  program  based  on  a 
population  of  not  less  than  35,000  live 
births  per  year  within  the  State  or 
defined  region.  The  surveillance  data 
will  provide  the  source  of  the  birth 
defect  research  cases  from  one  or  two 
defined  regions,  preferably  contiguous 
geographic  areas,  with  a  minimum  of 
35,000  live  births  and  a  maximum  of 
75,000  live  births.  Applicants  should 
not  utilize  sampling  as  a  means  of 
including  a  larger  geographic  area  (e.g. 
should  not  select  a  sample  of  cases  ft-om 
an  area  with  100,000  live  births.) 
Applicants  should  also  have  a  suitable 
source  for  obtaining  controls  ft-om  the 
same  population  from  which  cases  are 
derived.  Applicants  should  have  the 
capability  of  contributing  approximately 
400  interviews  (300  cases  and  100 
controls)  per  year  to  the  NBDPS. 
Additionally,  the  applicant  must 
provide  a  letter  from  the  appropriate 
State  health  agency  designating  the 
applicant  as  a  bona  fide  agent  if 
applicable.  This  information  should  be 
placed  directly  behind  the  face  page  of 
the  application.  Applications  that  fail  to 
submit  the  evidence  requested  above 
will  be  considered  non-responsive  and 
returned  without  review. 

Note:  Title  2  of  the  United  States  Code, 
Sefction  1611  stales  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

C.  Availability  of  Funds 

Approximately  $6,500,000  is  available 
in  FY  2002  to  fund  seven  to  nine 
awards.  It  is  expected  that  the  awards 
will  range  from  $750,000  to  $1,000,000 
with  the  average  award  around 
$900,000.  The  awards  will  begin  on  or 
about  September  1.  2002,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
ojtt  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

These  awards  may  be  used  for 
personnel  services,  equipment,  travel, 
and  other  costs  related  to  project 
activities.  Project  funds  may  not  be  used 
to  supplant  State  funds  available  for 
birth  defects  surveillance  or  prevention, 
health  care  services,  patient  care,  nor 
construction. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 


will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
imder  2.  CDC  Activities. 

1.  Recipient  Activities 

a.  Develop  and  implement  methods 
and  approaches  which  will  improve  or 
expand  the  capacity  of  the  applicant's 
existing  svu^eillance  system  to  ascertain 
cases  and  generate  timely  population- 
based  data  of  birth  defects  including,  if 
possible,  the  integration  of  prenatal 
diagnoses  into  the  birth  defects  registry. 
Make  any  necessary  modifications  to  the 
birth  defect  surveillance  system  to 
comply  with  NBDPS  case  definitions. 
The  NBDPS  case  definitions  and  other 
information  developed  by  the  ciurent 
grantees  may  be  obtained  from  the 
programmatic  technical  assistance 
point-of-contact  in  the  "Where  to  Obtain 
Additional  Information"  section. 

b.  Analyze  and  disseminate  the 
surveillance  data  generated  by  the 
surveillance  system  on  an  aimual  basis 
including  rates  and  trends  of  major  birth 
defects  to  any  interested  parties.     , 

c.  Evaluate  the  surveillance 
methodology  used  including,  but  not 
limited  to  such  factors  as  improvement 
or  expansion  of  case  ascertainment, 
improvement  in  timeliness,  etc. 

d.  Develop  the  epidemiological 
research  capability,  including 
infrastructure,  of  each  CBDRP  to 
support  future  birth  defects  research. 

e.  Develop  and  implement  local 
studies.  Examples  of  local  study  topics 
include  but  are  not  limited  to  the 
following: 

(1)  An  evaluation  of  the  methods 
related  to  the  primary  prevention  of 
birth  defects: 

(2)  An  evaluation  of  the  potential 
teratogenicity  of  drugs  related  to  the 
possible  causes  of  birth  defects: 

(3)  An  evaluation  of  the  potential 
environmental  causes  of  birth  defects; 

(4)  An  evaluation  of  the  genetic 
factors  influencing  the  occurrence  of. 
birth  defects:  .    . 

(5)  An  evaluation  ofthe  behavioral 
causes  of  birth  defects: 

(6)  An  evaluation  of  effects  of 
twiiming  and  multiple  birth 
pregnancies: 

(7)  An  evaluation  ofthe  medical  and 
other  costs  associated  with  birth  defects; 
and 

(8)  An  evaluation  of  the  costs 
associated  with  birth  defects  prevention 
programs  and  estimated  himian  and 
fiscal  savings. 

f.  As  part  ofthe  NBDPS,  conduct 
approximately  400  maternal  interviews 
(300  cases  and  100  controls)  per  year 
using  the  collaboratively  agreed-upon 
computer-assisted-telephone-interview 


(CATI)  questionnaire.  Contribute  the 
data  to  die  NBDPS  collaborative  study 
for  inclusion  in  the  combined  Centers 
database  for  dissemination  to  all 
Centers.  The  NBDPS  methods  and 
protocols  shoidd  be  collaboratively 
agreed-upon  by  all  of  the  cooperative 
agreement  awardees.  The  awardees 
should  use  all  of  the  agreed-upon 
methods  and  protocols  including  the 
CATI,  clinical,  and  biologies  database 
formats  to  input,  maintain,  and  backup 
all  data  in  the  NBDPS  databases.  Use  the 
NBDPS  databases  for  birth  defects 
research.  Use  generally  accepted 
epidemiological  methods  to  evaluate 
and  publish  the  results  in  peer-reviewed 
journals. 

g.  As  part  of  NBDPS,  obtain  buccal 
samples  or  other  biologies,  as  agreed- 
upon  or  specified  in  the  future,  from  the 
case  and  control  infants  and  their 
parents.  In  a  timely  manner,  send  half 
of  the  collected  genetic  material  from 
each  subject  (mother,  father,  infant)  to  a 
central  facility  for  long-term  storage. 
Demonstrate  quality  control/quality 
assurance  by  participating  in  NBDPS 
exercises  to  evaluate  each  laboratory. 
Utilize  the  genetic  material  for  birth 
defects  research.  Analyze  and  publish 
the  results  in  peer-reviewed  journals. 


2.  CDC  Activities 

a.  Participate  in  designing, 
developing,  and  evaluating 
methodologies  and  approaches  used  for 
population-based  birth  defects 
surveillance. 

b.  Participate  in  the  collection, 
management,  and  analysis  of 
surveillance  data  related  to  birth 
defects. 

c.  Participate  with  the  quality 
assurance/quality  control  exercises  ot 
each  applicant's  laboratory. 

d.  Participate  in  the  development, 
implementation,  and  conduct  of  study 
protocol. 

e.  Participate  in  the  sharing  of 
information  between  the  Centers  such  as 
abstract  format,  telephone  interview, 
clinical,  and  biologic  databases, 
potential  research  issues,  etc. 

f.  Serve  as  a  resource  for  sharing  State, 
regional,  and  national  data  and 
information  pertinent  to  the 
smveillance.  research,  and  prevention 
of  birth  defects. 

E.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  requested  for  thiis  program. 
The  LOI  will  not  be  used  to  eliminate 
potential  applicants,  but  it  will  enable 
CDC  to  determine  the  level  of  interest 
and  plan  the  review  more  efficiently. 
The  narrative  should  be  no  more  than 
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two,  double-spaced  pages,  printed  on 
one  side,  with  one-inch  margins  and  12 
point  font.  The  LOI  should  include  the 
following  information:  this  program 
announcement  number;  applicant's 
name  and  address;  project  director's 
name,  phone  number,  and  e-mail 
address;  a  brief  description  of  the 
number  of  births  in  the  defined 
geographic  region  and  the  current  birth 
defect  surveillance  system;  on-going  or 
proposed  birth  defect  research  topics; 
and  a  brief  description  of  the  planned 
cooperative  agreement  activities. 

Applications 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  describing  the  program 
plan. 

The  applicant  shoidd  provide  a 
detailed  description  of  first-year 
activities  and  briefly  describe  future- 
year  objectives  and  activities.  The 
application  must  contain  the  following: 

1.  Cover  Letter:  A  one-page  cover 
letter  with  the  Principal  hivestigator  and 
business  office  representative 
signatiires. 

2.  A  one-page,  single-spaced,  typed 
abstract  in  12  point  font  must  be 
submitted  with  the  application.  The 
heading  should  include  the  title  of  the 
grant  program,  project  title, 
organization,  name  and  address,  project 
director  and  telephone  number.  The 
abstract  should  briefly  summarize  the 
goals  and  activities  to  be  undertaken, 
and  the  applicant's  organization 
structure.  The  abstract  shoidd  precede 
the  program  narrative.  A  table  of 
contents  that  provides  page  numbers  for 
each  of  the  following  sections  shoidd  be 
included.  All  pages  must  be  numbered. 

3.  Narrative:  The  narrative  should  be 
no  more  than  35  double-spaced  pages 
printed  on  one  side,  with  one-inch 
margins,  and  unreduced  font  (12  point). 
The  required  detailed  budget  and 
detailed  budget  justification  are  not 
considered  to  be  part  of  the  program 
narrative.  The  narrative  should 
specifically  address  the  "Program 
Requirements"  and  should  contain  the 
following  sections: 

a.  Understanding  of  the  Public  Health 
Impact  of  Birth  Defects; 

b.  Impact  on  Population-Based  Birth 
Defects  Surveillance; 

c.  Organizational  and  Program 
Persoimel  Capability; 

d.  Utilizing  Surveillance  Data  for 
Birth  Defects  Research — Participation  in 
NBDPS; 


e.  Utilizing  Surveillance  Data  for  Birth 
Defects  Research — Local  Studies;  and 

f.  Human  Subjects  Review. 

4.  Budget  and  Budget  Justification 

Provide  a  detailed  budget  which 
indicates  the  anticipated  costs  for 
personnel,  fringe  benefits,  travel, 
supplies,  contractual,  consultants, 
equipment,  indirect,  and  other  items. 
Please  provide  a  copy  of  the  appropriate 
indirect  rate  agreement  letter  or  cost 
allocation  plan. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  May  6,  2002,  submit  the 
LOI  to  the  official  designated  for 
programmatic  technical  assistance 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  available  at  the  following 
Internet  address:  www.cdc.gov/od/pgo/ 
forminfo.htm. 

On  or  before  June  4,  2002,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Applicants  are  required  to  provide 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
Effectiveness  must  relate  to  the 
performance  goals  as  stated  in  section 
"A.  Purpose"  of  this  announcement. 
Measures  must  be  objective/quantitative 
and  must  measure  the  intended 
outcome.  These  Measures  of 
Effectiveness  shall  be  submitted  with 


the  application  and  shall  be  an  element 
of  evaluation. 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC.  For  the  cooperative 
agreement  awards  imder  PA  02081, 
these  evaluation  criteria  will  be  used  as 
performance  measures  to  evaluate 
grantee  progress  in  the  semiannual 
progress  reports  and  the  future  budget 
year  continuation  awards. 

1.  Applicant's  Understeuiding  of  the 
Public  Health  Impact  of  Birth  Defects  (5 
points): 

a.  The  extent  to  which  the  applicant 
has  a  clear,  concise  understanding  of  the 
requirements,  objectives,  and  purpose  of 
the  cooperative  agreement. 

b.  The  extent  to  which  the  application 
reflects  an  understanding  of  the  public 
health  impact  of  birth  defects  in  their 
State,  the  purpose  and  complexities  of 
birth  defects  surveillance  as  it  relates  to 
their  State,  and  the  importance  of  birth 
defect  research. 

2.  Impact  on  Population-Based  Birth 
Defects  Surveillance  (15  points): 

The  extent  to  which  the  applicant 
describes  the  anticipated  level  of  impact 
that  this  cooperative  agreement  will 
have  on  birth  defects  surveillance 
activities  in  the  State.  This  includes: 

a.  Ability  to  improve/expand 
population-based  birth  defects 
surveillance; 

b.  Methods  and  assessment  of  the 
completeness  of  case  ascertainment; 

c.  Timeliness  of  case  ascertainment 
including  information  on  any  changes 
in  timeliness  in  recent  years  or  plans  to 
improve  timeliness; 

a.  Describe  the  level  of  coverage  of  the 
population; 

e.  Specific  birth  defects  ascertained 
including  the  ability  to  comply  with  the 
standard  NBDPS  case  definitions  for  all 
birth  defects  included  in  the  study; 

f.  Analyzing  and  reporting 
surveillance  data  to  appropriate  State, 
local,  and  federal  health  officials; 

g.  Evaluating  the  surveillance 
methodology  and  quality  of  the 
surveillance  data;  and 

h.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation; 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent; 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted; 
and 
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(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
conmiunity(ies)  and  recognition  of 
mutual  benefits. 

3.  Organizational  and  Program 
Personnel  Capability  (25  points): 

a.  The  extent  to  which  the  applicant 
has  the  experience,  skills,  and  ability  to 
improve  birth  defects  surveillance  and 
use  surveillance  data  for  birth  defects 
research. 

b.  The  adequacy  of  the  present  staff 
and/or  the  capability  to  assemble 
competent  staff  to  improve  upon  a  birth 
defects  surveillance  system,  and 
conduct  birth  defects  research.  Existing 
grantees  under  PA  96043  should 
demonstrate  how  their  epidemiological 
research  capability  increased  over  the 
PA  96043  project  period.  If  it  is      - 
necessary  for  new  applicants  or  existing 
grantees  under  PA  96043  to  hire  staff  to 
conduct  program  activities,  provide 
plans  for  identifying  and  hiring 
qualified  applicants  on  a  timely  basis. 
Also,  provide  plans  for  how  work  on 
program  activities  will  be  conducted 
prior  to  hiring  the  necessary  staff. 

c.  To  the  extent  possible,  the 
applicant  shall  identify  all  current  and 
potential  personnel  who  will  work  on 
this  cooperative  agreement  including 
qualifications  and  specific  experience  as 
it  relates  to  the  requirements  set  forth  in 
this  announcement.  The  resumes/ 
curricula  vitae  of  key  personnel  such  as 
the  Principal  Investigator,  Study 
Coordinator,  Clinical  Geneticist, 
Epidemiologists,  Biologies  personnel. 
Information  Technology  personnel,  etc. 
should  be  included  in  die  application. 

4.  Utilizing  Surveillance  Data  for 
Birth  Defects  Research— Participation  in 
NBDPS  (35  points). 

The  evaluation  criteria  is  different  for 
a  new  applicant  and  an  applicant  with 
an  award  under  PA  96043. 

a.  Evaluation  Criteria — New 
Applicant:  The  extent  to  which  the 
applicant  describes  their: 

(1)  Ability  to  identify  birth  defects 
research  topics,  conduct 
epidemiological  studies,  and  publish 
the  findings; 

(2)  Ability  to  collaborate  on  research 
projects; 

(3)  Ability  to  prepare  human  subjects 
protocol  and  obtain  and  maintain 
Institutional  Review  Board  approval; 

(4)  Ability  to  participate  in  ongoing 
activities  that  include  interviews, 
clinical,  and  biologies  data  collection; 

(5)  Ability  to  maintain,  update,  and 
send  data  in  a  timely  manner  to  a 
central,  off-site  location; 

(6)  Ability  to  perform  timely 
interviews  of  cases  and  controls; 


(7)  Ability  to  adhere  to  the  NBDPS 
biologies  protocol  and  the  ability  to 
perform  timely  processing  and  quality 
assurance/quality  control  measures  for 
biologies  samples.  Meet  proficiency 
standards  for  biologic  sample 
processing; 

(8)  Ability  to  obtain  high  case  and 
control  interview  and/ or  biologic 
participation  rates  of  research  projects 
similar  to  the  one  listed  in  this  program 
announcement ; 

(9)  Ability  to  comply  with  the 
established  NBDPS  ease  definitions  by 
having  available  the  necessary  clinical 
information  and  expertise;  and 

(10)  Ability  to  define  a  geographic 
area  with  35,000-75,000  live  births  per 
year  for  selection  of  cases  and  controls. 

b.  Evaluation  Criteria — Applicant  who 
has  an  award  under  PA  96043:  The 
extent  to  which  the  applicant  describes 
their: 

(1)  Ability  to  identify  birth  defects 
research  topics,  conduct 
epidemiological  studies,  and  publish 
the  findings.  List  the  birth  defects 
research  letters  of  intent  and  proposals 
submitted  for  NBDPS  under  PA  96043 
with  the  applicant's  Principal 
Investigator  or  collaborators  as  a  lead 
investigator; 

(2)  Ability  to  collaborate  on  research 
projects  under  PA  96043  and  other 
collaborations; 

(3)  Compliance  with  the  approved 
CDC  Institutional  Review  Board  (IRB) 
human  subjects  protocol  (except  for 
protocol  changes  required  by  local  IRBs) 
and  a  history  of  obtaining  and 
maintaining  IRB  approvals  in  a  timely 
manner; 

(4)  Ability  to  utilize  computer- 
assisted-telephone-interview  (CATI), 
clinical,  and  biologies  databases  for 
research,  ineluding  consistently 
maintaining,  updating,  and  sending  data 
in  a  timely  manner  to  a  central,  off-site 
location; 

(5)  History  of  timely  interviews  of 
NBDPS  cases  and  controls; 

(6)  Ability  to  adhere  to  the  NBDPS 
biologies  protocol  and  the  ability  to 
perform  quality  assurance/quality 
control  measures  and  meet  proficiency 
standards  for  biologic  sample 
processing; 

(7)  Ability  to  obtain  a  minimum  case 
and  control  interview  participation  rate 
of  70  percent  and  a  minimum  biologic 
participation  rate  of  50  percent  for 
mothers  and  infants.  Higher 
participation  rates  are  desirable. 
Demonstrate  improvements  in  the 
participation  rates; 

(8)  Consistent  participation  in  PA 
96043  working  groups,  committee 
activities,  CATI  evaluation,  and  data 
sharing  activities; 


(9)  Compliance  with  the  established 
NBDPS  case  definitions  and  the 
availability  of  the  necessary  clinical 
information  and  expertise; 

(10)  Ability  to  define  a  geographic 
area  with  35,000-75,000  live  births  per 
year  for  selection  of  eases  and  controls; 
and 

(11)  Technological  ability,  capability, 
and  information  technology  support  to 
consistentiy  utilize  the  NBDPS  standard 
software,  formats,  timely  replication  of 
data,  etc. 

5.  Utilizing  Surveillance  Data  for 
Birth  Defects  Research — Local  Studies 
(20  points): 

The  evaluation  criteria  is  different  for 
a  new  applicant  and  an  applicant  with 
an  award  under  PA  96043. 

a.  Evaluation  Criteria — New 
Applicant:  The  extent  to  which  the 
applicEmt  describes  their: 

(1)  Ability  to  identify  birth  defects 
research  topics,  conduct 
epidemiological  studies,  and  publish 
the  findings.  Describe  prior 
accomplishments  and  future  plans  for 
local  birth  defects  research; 

12)  Ability  to  collaborate  on  research 
projects; 

(3)  Ability  to  prepare  human  subjects 
protocol  and  obtain  Institutional  Review 
Board  approval; 

(4)  Use  of  birth  defects  surveillance 
data  to  address  local  areas  of  concern; 

(5)  Ability  to  perform  quality 
assurance/quality  control  measures  and 
meet  proficiency  standards  for  biologic 
sample  processing; 

(6)  Ability  to  obtain  adequate  case  and 
control  interview  and/or  biologic 
participation  rates  of  research  projects 
similar  to  the  one  listed  in  this  program 
announcement;  and 

(7)  Dissemination  of  local  research 
findings  at  national  scientific  meetings 
and  in  peer-reviewed  journals. 

b.  Evaluation  Criteria— Applicant  who 
has  an  award  under  PA  96043:  The 
extent  to  which  the  applicant  describes 
their: 

(1)  Ability  to  identify  birth  defects 
research  topics,  conduct 
epidemiological  studies,  and  publish 
the  findings.  List  the  local  birth  defects 
research  projects  in  progress  and 
completed  under  PA  96043.  Describe 
prior  accomplishments  and  future  plans 
for  local  birdi  defects  research; 

(2)  Ability  to  collaborate  on  research 
projects  under  PA  96043  and  other 
collaborations; 

(3)  Compliance  with  the  approved 
CDC  Institutional  Review  Board  (IRB) 
human  subjects  protocol  (except  for 
protocol  changes  required  by  local  IRBs) 
and  a  history  of  obtaining  and 
maintaining  IRB  approves  in  a  timely 
manner; 
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(4)  Use  of  birth  defects  surveillance 
data  to  address  local  areas  of  concern; 

(5)  Ability  to  perform  quality 
assurance/quality  control  measures  and 
meet  proficiency  standards  for  biologic 
sample  processing;  and 

{6J  Dissemination  of  local  research 
findings  at  national  scientific  meetings 
and  in  peer-reviewed  journals. 

6.  Hiunan  Subjects  Review  (not 

scored): 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  part  46  for  the  protection  of  human 
subjects?  (Not  scored;  however,  an 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  are  so 
inadequate  as  to  make  the  entire 
application  unacceptable.) 

7.  Budget  Justification  and  Adequacy 
of  Facilities  (not  scored): 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  the  cooperative 
agreement  funds.  The  applicsmt  shall 
describe  and  indicate  the  availability  of 
facilities  and  equipment  necessary  to 
carry  out  this  project. 

H.  Other  Requirements 

Technical  Reporting  Requirements 
Provide  CDC  with  original  plus  two 

copies  of: 
1.  Semiannual  progress  reports  which 

should  include: 

a.  A  brief  project  description; 

b.  A  comparison  of  the  actual 
accomplishments  to  the  goals  and 
objectives  established  for  the  period; 

c.  The  progress  report  will  include  a 
data  requirement  that  demonstrates 
measures  of  effectiveness.  In  the  case 
that  established  goals  and  objectives 
may  not  be  accomplished  or  are 
delayed,  documentation  of  both  the 
reason  for  the  deviation  and  the 
anticipated  corrective  action  or  a 
request  for  deletion  of  the  activity  bom 
the  project; 

d.  Otner  pertinent  information, 
including  preliminary  findings  firom  the 
analysis  of  available  data. 

e.  Financial  recap  of  obligated  dollars 
to  date  as  a  percentage  of  total  available 
funds. 


2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
Application  Kit. 

AR-1     Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-2  2    Research  Integrity 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  301,  311  and  317(C)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241,  243,  and  247b-4  as  amended).  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.283. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  annoxmcements 
can  be  found  on  the  CDC  home  page 
Internet  address  http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 

Sheryl  L.  Heard,  Grants  Management 
Specialist.  Acquisition  and  Assistance 
Branch  B.  Centers  for  Disease  Control 
and  Prevention,  Announcement  02081, 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146.  Telephone: 
(770)  488-2723.  Email  address: 
slh3@cdc.gov. 


Instrument 


CCDF  Trilal  Plan    

CCDF  Tribal  Plan  Amendments    

Estimated  Total  Annual  Burden  Hours 


Number  of  re- 
spondents 


262 
262 


Programmatic  technical  assistance 
and  copies  of  NBDPS  guideline  and 
protocol  information  may  be  obtained 
from: 

Larry  D.  Edmonds.  National  Center  on 
Birth  Defects  and  Developmental 
Disabilities,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Highway 
N.E..  Atlanta.  GA  30341-3724. 
Telephone:  (770)  488-7171.  Email 
address:  lde2@cdc.gov. 

Dated:  April  1.2002. 
Sandra  R.  Maaning, 

CGFM,  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  02-8226  Filed  4-4-02;  8:45  am) 

BILLINO  CODE  4183-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Child  Care  and  Development 
Fund  Tribal  Plan  (Form  ACF-118-A). 

OMB  No:  0970-0198. 

Description:  The  Child  Care  and 
Development  Fund  (CCDF)  Tribal  Plan 
serves  as  the  agreement  between  the 
applicant  (Indian  Tribes,  tribal  consortia 
and  tribal  organizations)  and  the  Federal 
government  that  describes  how  tribal 
applicants  will  operate  (CCDF  Block 
Grant  programs.  The  Tribal  Plan 
provides  assurances  that  the  CCDF 
funds  will  be  administered  in 
conformance  with  legislative 
requirements,  federal  regulations  at  45 
CFR  parts  98  and  99  and  other 
applicable  instructions  or  guidelines 
issued  by  the  Administration  for 
Children  and  Families  (ACF).  Tribes 
must  submit  a  new  CCDF  Tribal  plan 
every  two  years  in  accordance  with  45 
CFR  98.17. 

Respondents:  Tribal  CCDF  Programs 
(262  in  total). 

Annual  Burden  Estimates: 


Number  of  re- 
sponses per 
respondent 


Average  txjr- 

den  hours  per 

response 


17.5 
1^ 


Total  burden 
hours 


4,585 
393 


4.978 
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Note:  CCDF  Tribal  Plans  are  submitted 
biannually.  This  collection  burden  has  been 
calculated  to  reflect  an  annual  burden. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 
Promenade.  SW.  Washington.  DC  20447. 
Attn:  ACF  Reports  Clearance  Officer. 

0MB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  smd  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW. 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  ACF. 

Dated:  March  28,  2002. 
Bob  Sargis, 

Reports  Clearance  Officer. 
(FR  Doc.  02-8198  Filed  4-4-02;  8:45  am) 

BIUJNG  CODE  4184-41-M 


displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0457.  The 
approval  expires  on  March  31.  2005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://wrww.fda.gov/ 
ohrms/dockets. 

Dated:  March  27,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-8192  Filed  4-4-02;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docl(etNo.01N-0399] 

Agency  Information  Collection 
Acthrities;  Announcement  of  OMB 
Approval;  Rapid  Response  Surveys 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Rapid  Response  Surveys"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  25.  2002  (67 
FR  3722),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  imless  it 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0266] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Medical  Device  Registration 
and  Listing 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  information  entitled 
"Medical  Device  Registration  and 
Listing"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  16,  2001  (66 
FR  52629),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  imder  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is"  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0387.  The 
approval  expires  on  March  31,  2005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://vkrww.fda.gov/ 
ohrms/dockets.  "     ^ 

Dated:  March  Z7,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-8194  Filed  4-4-02;  8:45  am] 

BnjJNG  CODE  4160-01-e 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 N-0277] 

A^ncy  information  Coliectioa 
Activities;  Announcement  of  OMB 
Approval;  Reports  of  Corrections  and 
Removals 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Reports  of  Corrections  and  Removals" 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  {HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  October  12,  2001  (66 
FR  52140).  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
mmiber.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0359.  The 
approval  expires  on  March  31.  2005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  March  27,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-8229  Filed  4-4-02;  8:45  am) 
BIUJNG  CODE  4160-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Psychopharmacoiogic  Drugs  Advisory 
Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS.  " 

ACTION:  Notice^ 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  cranmittee 
of  the  Food  and  Drug  Administration 
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(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee: 
Psychophannacologic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  May  10,  2002,  from  8  a.m.  to 
4:30  p.m. 

Location:  Holiday  hm,  Versailles 
Ballroom,  8120  Wisconsin  Ave., 
Bethesda,  MD,  301-652-2000. 

Contact  Person:  Sandra  Titus,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane,  rm.  1093),  Rockville, 
MD  20857.  301-827-7001,  e-mail: 
Tituss@cder.fda.gov.  or  FDA  Advisory 
Committee  hiformation  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12544. 
Please  call  the  biformation  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  consider 
the  efficacy  of  new  drug  application 
(NDA)  21-431,  acamprosate,  (Lipha 
Pharmaceuticals,  Inc.)  proposed  for  the 
maintenance  of  abstinence  from  alcohol 
in  patients  with  alcohol  dependence 
who  have  withdrawn  from  alcohol  and 
want  to  maintain  their  abstinence.  On 
May  9,  2002,  the  background  material 
for  this  meeting  will  be  posted  at  the 
Psychopharmacologic  Drugs  Advisory 
Committee  docket  site  at  http:// 
www.fda.gov/ohrms/dockets/ac/ 
acmenu.htm.  (Click  on  the  year  "2002" 
and  scroll  down  to 

"Psychopharmacologic  Drugs  Advisory 
Committee".) 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  May  1,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  May  1.  2002,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 


meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Sandra  Titus 
at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  March  27.  2002. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner  for 
Communications  and  Constituent  Relations. 
(FR  Doc.  02-8195  Filed  4-4-02;  8:45  am) 
BIUING  COOE  4iaO-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  020-001 1] 

Medical  DevicM:  Draft  Guidance  on 
Class  II  Special  Controls  Guidance 
Document:  Intraoral  Devices  for 
Snoring  and/or  OtMtructive  Sleep 
Apnea;  Draft  Guidance  for  Industry 
and  FDA;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Intraoral  Devices 
for  Snoring  and/or  Obstructive  Sleep 
Apnea;  Draft  Guidance  for  Industry  and 
FDA."  This  draft  guidance  document 
was  developed  as  a  special  control  to 
support  the  classification  of  intraoral 
devices  for  snoring  and  intraoral  devices 
for  snoring  and  obstructive  sleep  apnea 
into  class  11  and  to  provide  guidance  to 
manufactvuers  attempting  to  establish 
that  their  intraoral  devices  for  snoring 
and  obstructive  sleep  apnea  are 
substantially  equivalent  to  a  predicate 
device.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing  a 
proposed  rule  to  classify  these  devices. 
This  draft  guidance  is  neither  final  nor 
is  it  in  effect  at  this  time. 
DATES:  Submit  written  or  electronic 
comments  concerning  this  draft 
guidance  by  July  5,  2002. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  document  entitled  "Class 
n  Special  Controls  Guidance  Docimient: 
Intraoral  Devices  for  Snoring  and/or 
Obstructive  Sleep  Apnea;  Draft 
Guidance  for  Industry  and  FDA"  to  the 
Division  of  Small  Manufacturers, 


International  and  Consimier  Assistance 
(HFZ-220),  Center  for  Devices  and 
Radiological  Health  (CDRH),  Food  and 
Drug  Achninistration,  1350  Piccard  Dr., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  Submit 
written  comments  concerning  the  draft 
guidance  to  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPt-EMENTARY  INFORMATION  section 
for  information  on  electronic  access  to 
the  guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Runner,  Center  for  Devices  and 
Radiological  Health  (HFZ-480),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850. 
301-827-5283. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  aimoimcing  the  availabilify  of 
a  draft  guidance  entitled  "Class  II 
Special  Controls  Guidance  Document: 
Intraoral  Devices  for  Snoring  and/or 
Obstructive  Sleep  Apnea;  Draft 
Guidance  for  Industry  and  FDA." 
Intraoral  devices  to  treat  snoring  are 
removable  medical  devices  that  are 
fitted  in  the  patient's  mouth  to  reduce 
or  eliminate  snoring.  In  some  cases  the 
devices  may  also  he  used  to  treat 
obstructive  sleep  apnea.  Currently, 
intraoral  devices  for  snoring  and/or 
sleep  apnea  are  imclassified.  FDA  is 
proposing  to  classify  these  devices  into 
class  II.  FDA  intends  that  the  draft 
guidance  docimient,  if  finalized,  will 
serve  as  the  special  control  for  intraoral 
devices  for  snoring  and/or  obstructive 
sleep  apnea.  The  draft  guidance 
document  offers  recommendations  to 
the  regulated  industry  and  FDA  staff 
about  the  content  and  format  of  a 
premarket  notification  submission 
(510(k))  for  such  devices  in  order  to 
establish  safety  and  effectiveness.  The 
draft  guidance  docimient  is  intended  to 
facilitate  the  assembly  of  necessary  data, 
maintain  consistency  of  reviews,  and 
provide  for  a  more  efficient  regulatory 
process. 

n.  Significance  of  Guidance 

The  draft  guidance  represents  the 
agency's  cvurent  thinking  on  intraoral 
devices  for  snoring  and  obstructive 
sleep  apnea.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 


nr%£\rk   /  VT^^A.^..^.. 


Federal  Register / Vol.  67,  No.  66 /Friday,  April  5,  2002 /Notices 


16407 


such  approach  satisfies  the  applicable 
statutes  and  regulations. 

The  draft  guidance  document  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  (GGPs)  regulation  (21 
CFR  10.115).  The  draft  guidance 
document  is  issued  as  a  level  1  guidance 
in  accordance  with  the  GGP  regulations. 

UL  Electronic  Access 

In  order  to  receive  "Class  II  Special 
Controls  Guidance  Document:  Intraoral 
Devices  for  Snoring  and/or  Obstructive 
Sleep  Apnea;  Draft  Guidance  for 
Industry  and  FDA"  via  your  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt  press  1  to 
order  a  document.  Eiiter  the  document 
number  1378  followed  by  the  poimd 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  Internet.  CDRH  maintains  an 
entry  on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  the  civil  money 
penalty  giiidance  documents  package, 
device  safety  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  fists  of  approved 
applications  and>^manufacturers' 
addresses),  small  manufacturers' 
assistance,  information  on  video 
conferencing  and  electronic  . 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  Guidance 
documents  are  also  available  on  the 
Dockets  Management  Branch  Internet 
site  at  http://www.fda.gov/ohrms/ 
dockets/default.htm. 

IV.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
regarding  the  draft^guidance  by  July  5, 
2002.  Submit  two  copies  of  any 
comments,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  nimiber 
found  in  brackets  in  the  heading  of  this 
dociunent.  The  draft  guidance 
document  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


Dated:  February  28.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-8348  Filed  4-4-02;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Proposed  Collection;  Comment 
Request:  Young  Drivers  Intervention 
Study 

summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  of  Child  Health  and 
Human  Development  (NICHD),  the 
National  histitutes  of  Health  (NIH)  will 
pubUsh  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Young  Drivers  Intervention 
Study. 

Type  of  Information  Collection 
Request:  Revision. 

OMB  No.  .0925-0467. 

Expiration  Date:  08/31/2002. 

Need  and  Use  of  Information 
Collection:  The  purposes  of  this  study 
are  (1)  to  determine  the  impact  of 
parental  actions  to  monitor  and  control 
their  adolescents'  driving  behavior  on 
adolescent  driving  behavior  and  motor 
vehicle  crashes,  and  (2)  to  test  the 
efficacy  of  educational  persuasive 
communications  in  promoting  parental 
restriction  of  their  adolescent's  risky 
driving  behavior.  The  specific  questions 
addressed  in  this  study  include:  (1)  Are 
parents'  perceptions  about  dangers 
associated  with  adolescent  driving 
associated  with  parental  involvement  in 
their  adolescent's  driving  experiences? 
(2)  Is  a  parent-teen  driving  agreement  an 
effective  way  of  increasing  parental 
involvement  and  reducing  adolescent 
risky  driving?  (3)  Does  increased 
parental  involvement  reduce  risky 
driving  behaviors  and  decrease  traffic 
tickets  and  crashes  among  adolescents? 
A  sample  of  4000  adolescents  and  their 
parents  are  recruited  through 
department  of  motor  vehicles  offices 
when  the  teen  applies  for  a  learner's 
permit,  randomized  to  one  of  two 
treatment  conditions  and  interviewed 
by  telephone  within  a  few  weeks  of 
obtaining  a  permit  and  again  at 
licensure,  3-month,  6-months,  and  12- 
months  after  licensure.  Parents  are 


asked  about  their  expectations  and 
parental  management  practices 
regarding  teen  driving.  Adolescents  are 
asked  about  their  driving  practices,  their 
parents'  rules  and  restrictions  regarding 
driving,  and  their  driving  experience. 
The  driving  records  for  eaph  adolescent 
will  be  obtained  from  the  state  motor 
vehicle  administration  and  examined  at 
the  end  of  the  24-month  period.  Parent- 
teen  dyads  in  Condition  #1  receive 
mailed  information  about  motor  vehicle 
safety.  Parents  in  Condition  #2  receive 
mailed  educational  newsletters,  a 
videotape,  and  a  model  parent-teen 
driving  agreement. 

Frequency  of  Response:  On  occasion, 
2-3  times  each  year  for  two  years. 
Affected  Public:  Individuals  or 
households. 

Type  of  Respondents:  Teenaged 
children  and  parents. 

The  aimual  reporting  burden  is  as 
follows: 

Estimated  number  of  Respondents: 
14134. 

Estimated  Number  of  Responses  per 
Respondent:  1.33. 

Average  Burden  Hours  Per  Response: 
.50. 

Estimated  Total  Annual  Burden 
Hours  Requested:  9399.  The  annualized 
cost  to  respondents  is  estimated  at:  $47. 
333.  There  are  no  capital  costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
i^ormation  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Dr.  Bruce  Simons- 
Morton,  Chief,  Prevention  Research 
Branch,  Division  of  Epidemiology, 
Statistics,  and  Prevention  Research, 
National  Institute  of  Child  Health  and 
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Hiunan  Development,  Building  6100. 
7B05,  9000  Rockville  Pike.  Bethesda. 
Maryland,  20892-7510,  or  call  non-toll 
free  number  (301)  496-5674  or  e-mail 
your  request,  including  your  address  to 
feni79X@JiiA.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  March  28.  2002. 
Thomas  E.  Hooven, 
Associate  Director  for  Administration, 
NICHD. 
(FR  Doc.  02-8329  Filed  4-4-02;  8:45  am] 

MJJNO  COM  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Health 

National  Cancar  Inatltuta;  Notice  of 
Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Novel 
Technologies  for  Noninvasive  Detection, 
Diagnosis  and  Treatment  of  Cancer. 

Date:  May  2-3,  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Chevy  Chase  Holiday  Inn,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Sherwood  Githens.  PHD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  National  Cancer 
Institute.  Special  Review,  Referral  and 
Resources  Branch,  6116  Executive  Boulevard, 
Room  8068.  Bethesda,  MD  20892.  (301)  435- 
1822. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  biology 
Research;  93.397,  Cancer  Centers  support; 
93.398,  Cancer  Research  Manpower;  93.399. 


Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  29,  2002. 
LaVerae  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-8311  Filed  4-4-02;  8:45  am] 

MLLMQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutea  of  Health 

National  Cancer  Inatitute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Director's 
Consumer  Liaison  Group. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  Director's  Consumer  Liaison  Group. 

Date:  April  22-23,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  set  priorities  and  goals  with 
the  new  Director  of  the  National  Cancer 
Institute  (NCI). 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Rd..  Bethesda,  MD  20814. 

Contact  Person:  Elaine  Lee,  Executive 
Secretary.  Office  of  Liaison  Activities. 
National  Institutes  of  Health.  National  Cancer 
Institute,  6116  Executive  Boulevard,  Suite 
300  C,  Bethesda,  MD  20892.  301/594-3194. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
deainfo.nci.nih.gov/advisory/dclg/dclg.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  29,  2002. 
UVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  02-8312  Filed  4-4-02;  8:45  am) 

BHJJNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutea  of  Health 

National  Cancer  Inatitute;  Notice  of 
Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial  - 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woidd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee;  National  Cancer 
Institute  Special  Emphasis  Panel, 
Development  of  High-Yield  Technologies  for 
Isolating  Exfoliated  Cells  in  Body  Fluids. 

Date:  April  17,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6001  Executive  Blvd.,  Rockville,  MD 
20852.  (Telephone  Conference  Call). 

Contact  Person:  C.  Michael  Kerwin,  PhD, 
Scientific  Review  Administrator,  Special 
Review  And  Resources  Branch,  Division  Of 
Extramural  Activities.  National  Cancer 
Institute,  National  Institutes  Of  Health,  6116 
Executive  Boulevard,  Room  8039,  Rockville, 
MD  20892-7405.  301/496-7421. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support, 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  29,  2002. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-8313  Filed  4-4-02;  8:45  am) 

BIUJNO  COOE  4140-01-41  s. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutea  of  Health 

National  Cancer  Inatitute;  Notice  of 
Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
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is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  "The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subconmiittee 
A — Cancer  Centers. 

£tote:  April  15,2002. 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  Chevy 
Chase,  MD  20815. 

Contact  Person:  David  E.  Maslow,  PhD., 
Scientific  Review  Administrator,  Grants 
Review  Branch.  Division  of  Extramural 
Activities.  National  Cancer  Institute,  National 
Institutes  of  Health.  6116  Executive 
Boulevard— Room  8117.  Bethesda,  MD 
20892-7405.  301/496-2330. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  29,  2002. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-8324  Filed  4-4-t02;  8:45  am] 

BHiJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutea  of  Health 

National  Center  for  Complementary  & 
Alternative  Medicine;  Notice  of  Cloaed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6),  Tide  5  U.S.C, 


as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  wfth  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel. 

Date:  April  10-11,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  Copley  Marriott,  110  Huntington 
Avenue,  Boston,  MA  02116. 

Contact  Person:  Martin  H.  Goldrosen,  PhD, 
Chief,  Office  of  Scientific  Review,  National 
Center  for  Complementary  and  Alternative 
Medicine,  National  Institutes  of  Health,  6706 
Democracy  Blvd,  Ste.  106,  Bethesda,  MD 
20892-5475,  (301)  451-6331. 
gdldrosm@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  March  29,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-8319  Filed  4-4-02;  8:45  am] 

BHJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutea  of  Health 

National  Heart,  Lung,  and  Blood 
Inatitute;  Notice  of  Cloaed  Meeting 

Pvusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose- 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Genomic  and  Genetic  Approaches  to  Plaque 
Rupture. 

Date:  May  8,  2002. 

Time:  8  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Holiday  Inn,  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Alessandra  Bini,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  Room  7204,  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924, 
301—435-0299,  binia@nhlbi.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  March  29,  2002. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-8306  Filed  4-4-02;  8:45  am] 
BHJJNG  COOE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutea  of  Health 

National  Heart,  Lung,  and  Blood 
Inatitute;  Notice  of  Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applicati(His,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Cytoskeletal  Regulation  of  Lung  Endothelial 
Pathobiology. 

Dote;  May  8,  2002.  . 

Time:  12  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Alessandra  Bini,  PHD, 
Scientific  Review  Administrator,  Review 
Branch,  Room  7204,  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892-7924. 
301-435-0299.  binia@nhlbi.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
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Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  March  29,  2002. 
LaVerne  Y.  Stringfield, 

Dinctor,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  02-8307  Filed  4-4-02;  8:45  ami 

BUJNO  CODE  4140-(n-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutss  of  Haaith 

National  Heart,  Lung,  and  Blood 
Instituta:  Notica  of  Cloaad  Meeting 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Interrelationship  between  Heart  Lung  and 
Blood  Diseases  RFA. 

Date:  May  23,  2002. 

Time:  8  a.m.  to  5  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  5520  Wisconsin  Avenue,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Arthur  N.  Freed.  PHD. 
Review  Branch,  Room  7186,  Division  of 
Extramural  Affairs.  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of  Health. 
Bethesda.  MD  20892.  (301)  435-0280. 
freeda@nhlbi.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research.  93.839.  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  March  29,  2002. 
UVBme  Y.  Stringlield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  02-8314  Filed  4-4-02;  8:45  am) 

MJJNQ  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Health 

National  Heart,  Lung,  and  Blood 
Inatltute;  Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
DNA  Microarray  Facilities  RFA. 

Dofe.  May  21,  2002 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  5520  Wisconsin  Avenue,  Chevy 
Chase.  MD  20815. 

Contact  Person:  Irina  Gordienko,  Scientific 
Review  Administrator.  Division  of 
Extramural  Activities,  National  Heart,  Lung, 
and  Blood  Institute,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  7180. 
MSC  7924.  Bethesda.  MD  20892,  301-435- 
0270 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  March  29,  2002. 
UVenw  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-8315  Filed  4-4-02;  8:45  am) 

BKliNQ  COOe  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutee  of  Haaltti 

National  Heart,  Lung,  and  Blood 
Inatltute;  Notice  of  Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
NHLBI  Innovative  Research  Grant  Program. 

Date:  May  13,  2002. 

Time:  10  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Rockledge  11,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Zoe  E.  Huang,  MD,  Health 
Scientist  Administrator,  Review  Branch, 
Division  of  Extramural  Affairs,  National 
Heart,  Lung,  and  Blood  Institute.  Bethesda. 
MD  20892-7924.  301-435-0314. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  March  29,  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-8316  Filed  4-4-02;  8:45  am] 

MIXING  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Health 

National  Heart,  Lung,  and  Blood 
Inatltute;  Notice  of  Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
.  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Sickle  Cell  Center  Review. 

Date:  May  6-8,  2002. 

Time:  8  a.m.  to  5  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Diane  M.  Reid,  MD, 
Raview  Branch,  Room  7182,  Division  of 
Extramural  Affairs,  National  Heart,  Lung,  and 
Blood  Institute.  National  Institutes  of  Health, 
Bethesda.  MD  20892,  (.301)  435-0277. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  March  29,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-8325  Filed  4-4-02;  8:45  am) 
i  CODE  4140-01-M 


BILUNGi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 
I  The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  person  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Special  Emphasis  Panel.  Ancillary 
Studies  in  Heart,  Lung,  &  Blood  Disease. 

Date:  April  26,  2002. 

Time:  1  pm  to  5  pm. 

Agency:  To  review  and  evaluate  grant 
s  pplications. 

Place:  6701  Rockledge  Drive.  Bethesda,  MD 
i  D892,  (Telephone  Conference  Call). 

Contact  Person:  )oyce  A.  Hunter,  PHD, 
Review  Branch,  Room  7194,  Division  of 
Extramural  Affairs.  National  Heart,  Lung,  and 
Blood  Institute.  National  Institutes  of  Health, 
Bethesda,  MD  20872. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS)       • 


Dated:  March  29,  2002. 
LaVeme  Y.  Stringfield,  ,' 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  02-8326  Filed  4-4-02;  8:45  am) 

BILUNG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
NHLB  Mentored  Patient  Oriented  Research 
Career  Development  Award 

Date:  May  13-14,  2002. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Georgetown,  2101 
Wisconsin  Ave.,  Washington,  DC  20007. 

Contact  Person:  Robert  B.  Moore,  PHD, 
Scientific  Review  Administrator,  Review 
Branch,  Room  7192,  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute.  National  Institutes  of  Health, 
Bethesda,  MD  20892,  301-435-3541, 
niooreb@nii/bi.ni7i.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resource?  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  March  29,  2002. 
UVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-6327  Filed  4-4-02;  8:45  am] 

BHJJNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sectioi^s 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  RFA  A A-02-002— Research 
on  Alcohol  Health  Disparities. 

£tafe:  May  9-10. 2002. 

Time:  8:30  a.m.  to  5  p.m.  ., 

Agenda:  To  review  and  evaluate  grant  "' 
applications. 

Place:  Hyatt  Regency,  One  Metro  Center, 
Bethesda,  MD  20814. 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd., 
Bethesda,  MD  20892-7003,  301-443-9787. 
efay/or@niooo.nj7i.gov. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  RFA  AA02-008— Effects  of 
Alcohol  on  HIV  Invasion  Across  the  Blood 
Brain  Barrier  or  Placental  Barrier. 

Dare."May  15.  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda.  MD  20814. 

Contact  Person:  Eugene  G.  Hayunga,  PHD, 
Chief.  Scientific  Review  Branch,  OSA. 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism.  National  Institutes  of  Health. 
Willco  Building,  Siiite  409,  6000  Executive 
Boulevard,  MSC  7003,  Bethesda,  MD  20892- 
7003, 301-443-2860. 
ehayunga@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.27?,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 
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Dated:  March  29.  2002. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-8308  Filed  4-4-02;  8:45  am) 
■■XMQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institiitaa  of  Health 

National  Instltula  of  ChlM  Health  and 
Human  Development;  Notice  of  Cloeed 
Meeting 

Pursuant  to  section  10((i)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Date:  May  10.  2002. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6\00  Executive  Blvd.,  Sth  Floor. 
Rockville,  MD  20852.  (Telephone  Conference 
Call). 

Contact  Person:  Hameed  Khan,  PhD., 
Scientific  Review  Administrator,  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health,  and  Human  Development.  National 
Institutes  of  Health.  6100  Executive  Blvd., 
Room  5E01,  Bethesda.  MD  20892.  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865.  Research  for 
Mothers  and  Children:  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  March  29,  2002. 
UVanM  Y.  Stringfield. 

Director,  Office  ofFedemI  Advisory 
Committee  Policy. 

(FR  Doc.  02-8309  Filed  4-4-02;  8:45  am] 
I  COOK  414»-»1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutea  of  Health 

National  inetltute  of  General  Medical 
Sciencee;  Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  die 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel.  Large-Scale  Collaborative  Project 
Awards. 

Dtote.  April  11.  2002. 

Time:  2:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluat^  grant 
applications. 

Place:  Natcher  Building.  45  Center  Drive. 
Room  lAS-13,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Arthur  L.  Zachary.  PHD. 
Scientific  Review  Administrator.  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences.  National  Institutes 
of  Health.  Natcher  Building.  Room  1AS-13H. 
Bethesda.  MD  20892.  (301)  594-2886. 
zacharya@nigms.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives.  National 
Institutes  of  Health.  HHS) 

Dated:  March  29.  2002. 
LaVeme  Y.  Stringfield, 
District.  Office  of  Federal  Advisory  Committee 
Policy. 

(FR  Doc.  02-8310  Filed  4-4-02;  8:45  am] 
aUMO  COOC  414»-»1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutee  of  Health 

National  Inetltute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
National  Children's  Study  Assembly 
and  Working  Groups  Meetings.  The 
parent  committee  for  this  workgroup  is 
the  National  Longitudinal  Study  of 
Environmental  Effects  on  Child  Health 
and  Development  Advisory  Committee. 

The  meetings  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting.  To  register 
for  the  meetings,  visit  the  registration 
Web  site  at:  http://NCS.iqsolutions.com, 
send  an  email  message  to: 
NCSmeet@iqsoiutions.com,  or  call  301- 
984-1471  ext.  279. 

Name  of  Committee:  National  Children's 
Study  Working  Groups  and  Study  Assembly 
Meetings. 

Date:  Working  Groups:  April  8,  2002,  8 
a.m.  to  6:30  p.m.  April  9,  2002,  8  a.m.  to  12 
p.m.  Study  Assembly:  April  9,  2002, 1  p.m. 
to  5  p.m.  Registration  begins:  April  7, 2002. 
1  p.m.  April  8-9,  2002,  7  a.m. 

Agenda:  Summary:  The  National  Institute 
of  Child  Health  and  Human  Development 
(NICHD),  NaUonal  Institutes  of  Health. 
Department  of  Health  and  Human  Services  is 
announcing  a  series  of  meetings  co- 
sponsored  by  the  Environmental  Protection 
Agency,  the  National  Institute  of 
Environmental  Health  Sciences,  and  the 
Centers  for  Disease  Control  and  Prevention. 
IQ  Solutions,  Inc.,  a  government  contractor, 
is  coordinating  the  logistics  of  the  meetings. 
Members  of  Working  Groups  focusing  on 
various  issues  related  to  study  planning  will 
meet  on  Monday,  April  8  and  Tuesday,  April 
9.  Tuesday,  April  9  will  also  consist  of  the 
Study  Assembly  meeting.  The  purpose  of  the 
Study  Assembly  meeting  is  to  discuss  the 
status  of  planning  this  longitudinal  study  of 
environmental  effects  on  the  well-being  of 
children.  Content  of  the  meeting  will  include 
a  status  report  on  development  of  planning 
for  the  study  thus  far,  and  reports  on  specific 
issues  including,  for  example,  proposed 
hypotheses  for  the  Study,  study  design 
issues,  and  the  timeline  for  the  remainder  of 
the  planning  phase.  The  Study  Assembly  is 
made  up  of  all  stakeholders  interested  in  the 
Study.  Its  purpose  is  to  disseminate 
information  to  members  and  to  serve  as  a 
conduit  for  bringing  information  and  views 
bom  individuals  and  various  organizations  to 
the  Study  organization.  The  Study  Assembly 
is  open  to  anyone  who  indicates  an  interest 
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in  the  Study,  and  includes  representatives  of 
all  stakeholders,  both  inside  and  outside  of 
government,  advocacy  groups,  industry, 
academic  institutions,  state  and  local 
governments,  and  community  groups.  To 
become  a  member  of  the  Study  Assembly, 
interested  persons  should  send  an  e-mail  to: 
NCS@mail.nib.gov.  Study  Assembly  members 
are  welcome  as  observers  during  the  other 
open  meetings  of  this  series. 

Place:  Sheraton  Premiere  Hotel.  8661 
Leesburg  Pike.  Vienna,  Virginia. 

Contact  Person:  Peter  M.  Scheldt,  M.D., 
Medical  Officer.  Division  of  Epidemiology, 
Statistics  and  Prevention  Research.  National 
Institute  of  Child  Health  and  Human 
Development.  NIH,  6100  Executive 
Boulevard,  Room  7B03.  Bethesda.  MD  20892. 
(301)  451-6421.  Ncs@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  March  29.  2002. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-8317  Filed  4-4-02;  8:45  am] 

BLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inetitutes  of  Health 

National  institute  of  Mental  Health; 
Notice  of  Meeting 

J  Ptu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Mental  Health 
Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Mental  Health  Council. 
Date:  May  9-10.  2002. 
Closed:  May  9,  2002, 10:30  a.m.  to  recess. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Bethesda,  MD  20892. 

Open:  May  10,  2002,  8:30  a.m.  to 
adjournment. 

Agenda:  Presentation  of  NIMH  Acting 
Director's  report  and  discussion  of  NIMH 
program  and  policy  issues. 

Place:  National  Institutes  of  Health, 
Building  1,  Wilson  Hall,  9000  Rockville  Pike, 
Bethesda.  MD  20892. 

Contact  Person:  Jane  A.  Steinberg,  PHD, 
Director,  Division  of  Extramural  Activities, 
NatioTial  Institute  of  Mental  Health,  NIH, 
Neurostience  Center,  6001  Executive  Blvd., 
Room  6154,  MSC  9609.  Bethesda.  MD  20892- 
9609.  301-443-5047. 

Any  member  of  the  public  interested  in 
presenting  oral  coipments  to  the  committee 
may  notify  the  Contact  Person  listed  on  this 
notice  at  least  10  days  in  advance  of  the 
meeting.  Interested  individuals  and 
representatives  of  organizations  may  submit 
a  letter  of  intent,  a  brief  description  of  the 
organization  represented,  and  a  short 
description  of  the  oral  presentation.  Only  one 
representative  of  an  organization  may  be 
allowed  to  present  oral  conunents  and  if 
accepted  by  the  committee,  presentations 
may  be  limited  to  five  minutes.  Both  printed 
and  electronic  copies  are  requested  for  the 
record.  In  addition,  any  interested  person 
may  file  written  comments  with  the 
committee  by  forwarding  their  statement  to 
the  Contact  Person  listed  on  this  notice.  The 
statement  should  include  the  name,  address, 
telephone  number  and  when  applicable,  the 
business  or  professional  affiliation  of  the 
interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nimh.nih.gov/council/advis.cfm,  where 
an  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 

Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  March  29,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-8318  Filed  4-4-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inetitutee  of  Health 

National  Inetltute  of  Environmental 
Health  Sciencee;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  April  2,  2002,  2  p.m.  to 
April  2,  2002,  2:30  p.m.,  NIEHS-East 
Campus,  Building  4401,  Conference 
Room  3446,  Research  Triangle  Park,  NC. 
27709  which  was  published  in  the 
Federal  Register  on  March  13,  2002,  FR 
67: 11352. 

The  telephone  conference  meeting 
will  be  held  on  04/08/2002  at  1  p.m.  in 
Research  Triangle  Park,  NC  instead  of 
on  04/02/2002  as  previously  advertised. 
The  meeting  is  closed  to  the  public. 

Dated:  March  29,  2002. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-8321  Filed  4-4-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inetitutee  of  Health 

National  inetltute  of  Neurological 
Dieordere  and  Strolce;  Notice  of  Cloeed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended,  the  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institutes  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  April  2,  2002. 

Time:  10  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6001  Executive  Blvd.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Katharine  Woodbury,  PhD, 
Scientific  Review  Administrator,  Scientific 


? 1 1     D< 
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Review  Branch.  NINDS/NIH/DHHS. 
Neuroscience  Center.  6001  Executive  Blvd. 
Suite  3208.  MSC  9529,  Bethesda,  MD  20892- 
9529,  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
hinding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders:  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  March  29.  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-8322  Filed  4-4-02;  8:45  am) 
BHJJNQ  C006  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkxMl  Instttutes  of  Health 

National  Inatltuta  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel;  Diabetes  Clinical 
Trial. 

Date:  April  29,  2002. 

Time:  12  p.m.  to  2  p.m. 

Agendai'To  review  and  evaluate  grant 
applications. 

Place:  2  Democracy  Plaza,  6707  Democracy 
Boulevard,  Room  749,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Dan  E.  Matsumoto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  749, 6707 
Democracy  Boulevard,  National  Institutes  of 
Health.  Bethesda,  MD  20892-6600,  (301) 
594-8894. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Liver 
Transplantation. 

Date:  May  1,2002. 

Time:  8  a.m.  to  5  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Courtyard  by  Marriott,  2899 
Jefferson  Davis  Highway,  Arlington.  VA 
22203. 

Contact  Person:  Neal  A.  Musto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  750,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda.  MD  20892-6600,  (301) 
594-7798,  muston@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Translational 
Research  for  the  Prevention  and  Control  of 
Diabetes. 

Date:  May  3,  2002. 

rime;  9  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  Marriott,  6711  Democracy 
Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Michele  L.  Barnard,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  753,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  301/594- 
8898. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  March  29,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-8323  Filed  4-4-02;  8:45  am] 

BHJJNG  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  HeaWi 

Center  for  Scientific  Review;  Notice  of 
Cloeed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  9,  2002. 


Time:  2  p.m.  to  3  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Bernard  F.  Driscoll,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5158. 
MSC  7844,  Bethesda,  MD  20892.  (301)  435- 
1242. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  10,  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Mary  Clare  Walker,  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

£Jafe;  April  12.2002. 

Time:  4:30  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Alexander  D.  Politis.  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4204. 
MSC  7812,  Bethesda,  MD  20892.  (301)  435- 
1225.  politisci@csT.nih.gqv. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  15,  2002. 

Time:  3:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Sharon  K.  Puffer,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4140, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1767. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  16,  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 
Contact  Person:  John  Bishop,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5180. 
MSC  7844.  Bethesda,  MD  20892.  (301)  435- 
1250. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  16,  2002. 
Time:  1  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Calls). 

Contact  Person:  Cheryl  M.  Corsaro,  PHD. 
Genetic  Sciences  IRQ,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  2204,  MSC  7890. 
Bethesda,  MD  20892.  (301)  435-1045. 
corsaroc@csr  nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  16.  2002. 
Time:  1:30  p.m.  to  3:30  p.m. 
Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Elaine  Sierra-Rivera,  PHD, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  4136.  MSC  7804.  Bethesda,  MD  20892. 
(301)  435-1779,  riverse@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  16.  2002. 
Time:  2  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
I  ipplications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Mary  Ann  Guadagno.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institute  of 
Health.  6701  Rockledge  Drive,  Room  1104. 
MSC  7770.  Bethesda,  MD  20892,  (301)  451- 
BOll. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date;  April  17,2002. 
Time:  11  a.m.  to  12  p.m. 
Agenda:  To  review  and  evaluate  grant 
^plications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
!0892,  (Telephone  Conference  Call). 

Contact  Person:  Mariela  Shirley,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4118. 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
3554.  shirleym@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
^<£tote:  April  1.2002. 
Time:  2  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Nancy  Shinowara.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Ehive.  Room  4208. 


MSC  7814.  Bethesda.  MD  20892-7814.  (301) 
435-1173.  shinowan@djg.ni7i.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  19,  2002.  % 

Time:  9  a.m.  to  10:30  a.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  J.  Terrell  Hoffeld,  DDS, 
PHD,  Dental  Officer,  USPHS,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4116, 
MSC  7816,  Bethesda,  MD  20892.  (301)  435- 
1781.  th88q@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  19,  2002. 
Time;  11  a.m.  to  12  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Mariela  Shirley,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4118. 
MSC  7848.  Bethesda,  MD  20892.  (301)  435- 
3554.  shirleym@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  24,  2002. 
Time:  12  p.m.  to  1  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo.  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176, 
MSC  7844.  Bethesda.  MD  20892.  (301)  435- 
1255. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  25.  2002. 
Time:  3  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Mariela  Shirley,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4118. 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
3554.  shirleym@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  25.  2002. 
Time:  5:30  p.m.  to  6:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Mariela  Shirley.  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4118, 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
3554.  shirleym@csr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333. 


93.337.  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  March  29,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-8320  Filed  4-4-02;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS);  National  Institutes 
of  Health  (NIH)  Notice  of  an  Expert 
Panel  Meeting  To  Assess  the  Current 
Validation  Status  of  In  Vitro  Endocrine 
Disruptor  Screening  Methods;  Request 
for  Comments 

SUMMARY:  Pvu-suant  to  Public  Law  103- 
43,  notice  is  hereby  given  of  a  meeting 
sponsored  by  the  NIEHS  and  the 
National  Toxicology  Program  (NTP), 
and  organized  by  the  NTP  Interagency 
Center  for  the  Evaluation  of  Alternative 
Toxicological  Methods  (NICEATM)  in 
collaboration  with  the  Interagency 
Coordinating  Committee  on  the 
Validation  of  Alternative  Methods 
(ICCVAM).  At  this  meeting,  an  expert 
panel  (Panel)  will  assess  the  current 
validation  status  of  in  vitro  endocrine 
disruptor  screening  methods  and 
develop  recommendations  for  their 
further  validation.  The  meeting  will  take 
place  on  May  21-22.  2002.  from  8:30 
a.m.  to  5  p.m.,  at  the  Sheraton  Imperial 
Hotel  and  Convention  Center,  4700 
Emperor  Boulevard.  Durham,  NC  27703. 
The  meeting  is  open  to  the  public  with 
attendance  limited  only  by  the  space 
available. 

Evaluation  of  In  Vitro  Endocrine 
Disrupter  Screening  Methods 

A  request  for  data  evaluating  the 
performance  and  reliability  of  endocrine 
disruptor  screening  methods  and  the 
nomination  of  expert  scientists  was 
previously  published  (Federal  Register, 
Vol.  66,  No.  57,  pp.  16278-16279, 
March  23,  2001,  available  at  http:// 
iccvam.niehs.nih  .gov/meth  ods/ 
endocrine.htm).  This  notice  also  - 
announced  that  ICCVAM  and  NICEATM 
are  coordinating  an  expert  panel 
meeting  to  assess  the  current  vsdidation 
status  of  in  vitro  estrogen  receptor  (ER) 
and  androgen  receptor  (AR)  binding  and 
transcriptional  activation  assays  and  to 
review  proposed  minimum  performance 
criteria  for  defining  an  acceptable 
screening  assay.  Ehiring  development  of 
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the  Background  Review  Documents 
(BRDs)  for  the  in  vitro  ER  and  AR  assays 
being  considered  at  this  review, 
ICCVAM  and  NICEATM  determined 
that  no  validation  studies  have  been 
completed.  With  agreement  from  EPA, 
the  NICEATM  and  ICCVAM  decided  to 
proceed  with  an  expert  panel  evaluation 
of  the  current  status  of  ER  and  AR 
binding  and  transcriptional  activation 
assays  and  with  development  of 
recommendations  for  their  future 
validation.  At  this  meeting,  the  Panel 
will  review  each  of  four  BRDs  (see 
below)  and  develop  conclusions  and 
recommendations  on  the  following: 

•  The  relative  priority  that  should  be 
given  to  specific  assays  recommended 
for  further  evaluation  in  validation 
studies. 

•  The  adequacy  of  the  specific 
protocols  recommended  for  validation 
studies. 

•  The  adequacy  of  the  minimum 
procedural  standards  recommended  for 
each  type  of  assay. 

•  The  adequacy  and  appropriateness 
of  substances  recommended  for 
validation  studies. 

Following  the  completion  and 
submission  of  validation  studies  on  in 
vitro  ER  and  AR  assays,  an  independent 
peer  review  panel  will  be  convened  to 
review  these  studies  and  propose 
minimum  performance  criteria. 

Agenda 

The  public  meeting  will  take  place 
May  21-22,  2002,  at  the  Sheraton 
Imperial  Hotel  and  Convention  Center, 
4700  Emperor  Boulevard,  Durham,  NC 
27703.  The  meeting  will  begin  at  8:30 
a.m.  and  conclude  at  5  p.m.  each  day. 
On  the  morning  of  May  21st,  there  will 
be  a  brief  orientation  on  ICCVAM  and 
the  ICCVAM  test  method  review 
process,  followed  by  the  Panel's 
evaluation  of  the  BRDs  for  the  ER 
binding  and  transcriptional  activation 
assays.  It  is  anticipated  that  review  of 
the  ER  BRDs  will  continue  on  the 
morning  of  May  22nd,  after  which  the 
review  of  the  BRDs  for  the  AR  binding 
and  transcriptional  activation  assays 
will  take  place.  The  Panel  will  evaluate 
the  ciurent  status  of  each  of  the  four 
different  types  of  in  vitro  assays  and 
develop  recommendations  for  their 
futiire  validation.  A  detailed  agenda  will 
be  available  prior  to  the  meeting  at  the 
ICCVAM/NICETATM  web  site  (http:// 
iccvam.niehs.nih.gov)  or  by  contacting 
NICEATM  (contact  iiifonnation  below). 
Summary  minutes  and  a  final  report  of 
the  Panel  will  be  available  following  the 
meeting  at  the  ICCVAM/NICEATM  web 
site.  Persons  needing  special  assistance, 
such  as  sign  language  interpretation  or 


other  special  accommodations,  should 
contact  NICEATM. 

Availability  of  Background  Review 
Documents 

NICEATM  has  prepared  four  BRDs, 
one  for  each  type  of  assay  being 
evaluated  (ER  and  AR  binding  assays 
and  ER  and  AR  transcriptional 
activation  assays).  Copies  of  each  BRD 
may  be  obtained  on  the  ICCVAM/ 
NICEATM  web  site  at  http:// 
iccvam.niehs.nih.gov,  or  by  contacting 
NICEATM,  NIEHS,  P.O.  Box  12233,  MD 
EC-17,  Research  Triangle  Park,  NC, 
27709,  (phone)  919-541-3398,  (fax) 
919-541-0947,  (email) 
iccvam@niehs.nih.gov. 

Request  for  Comments 

NICEATM  invites  the  submission  of 
written  comments  on  each  of  the  BRDs. 
When  submitting  written  comments 
please  include  appropriate  contact 
information  (name,  affiliation,  mailing 
address,  phone,  fax,  email  and 
sponsoring  organization,  if  applicable). 
Written  comments  and  additional 
information  should  be  sent  by  mail,  fax, 
or  email  to  NICEATM  at  the  address 
listed  above  by  noon.  May  10,  2002.  All 
written  comments  received  before  the 
meeting  will  be  posted  on  the  ICCVAM/ 
NICEATM  web  site  and  made  available 
to  the  Panel  members,  ICCVAM  agency 
representatives  and  experts,  and  also  to 
attendees  at  the  meeting. 

The  meeting  is  open  to  the  public  and 
time  will  be  provided  for  the 
presentation  of  public  oral  comments  at 
designated  times  during  the  Panel 
review.  Members  of  the  public  who 
wish  to  present  oral  statements  at  the 
meeting  (one  speaker  per  organization) 
should  contact  NICEATM  (at  the 
address  above)  no  later  than  noon,  May 
10,  2002.  Speakers  will  be  assigned  on 
a  consecutive  basis  and  up  to  seven 
minutes  will  be  allotted  per  speaker. 
Persons  registering  to  make  comments 
are  asked  to  provide  a  written  copy  of 
their  statement  in  advance  so  that 
copies  can  be  distributed  to  the  Panel. 
Written  statements  can  supplement  and 
expand  the  oral  presentation.  Each 
speaker  is  asked  to  provide  contact 
information  (name,  affiliation,  mailing 
address,  phone,  fax,  email  and 
sponsoring  organization,  if  applicable). 

Background  Information  on  ICCVAM 
and  NICEATM 

ICCVAM  was  established  in  1997  to 
coordinate  cross-agency  issues  relating 
to  the  validation,  acceptance,  and 
national/international  harmonization  of 
toxicological  testing  methods. 
Composed  of  representatives  frt>m 
fifteen  Federal  regulatory  and  research 


agencies  that  use  or  generate 
toxicological  information,  ICCVAM 
promotes  the  scientific  validation  and 
regulatory  acceptance  of  toxicological 
test  methods  that  enhance  agencies' 
ability  to  make  decisions  on  health 
risks,  while  refining,  reducing,  and 
replacing  animal  use  wherever  possible. 
ICCVAM  was  authorized  as  a  permanent 
interagency  committee  of  the  NIEHS, 
imder  the  NICEATM,  on  December  19, 
2000,  through  passage  of  the  ICCVAM    . 
Authorization  Act  of  2000  (Public  Law 
106-545,  available  at  http:// 
iccvam.niehs.nih.gov/PLl06545.htm). 
Public  Law  106-545  directs  the 
ICCVAM  to  coordinate  the  technical 
review  of  new,  revised,  and  alternative 
test  methods  of  interagency  interest. 
NICEATM  provides  operational  and 
scientific  support  for  ICCVAM  and 
ICCVAM-related  activities.  NICEATM 
and  ICCVAM  work  collaboratively  to 
evaluate  new  and  improved  test 
methods  applicable  to  the  needs  of 
federal  agencies.  Additional  information 
about  ICCVAM  and  NICEATM  can  be 
foimd  at  the  following  web  site: 
http://iccvam.niehs.nih.gov. 

Dated:  March  27,  2002. 
Kenneth  Olden, 

Director,  National  Institute  of  Environmental 

Health  Sciences. 

[FR  Doc.  02-8328  Filed  4-4-02;  8:45  am) 

BNJJNO  CODE  4140-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4736-N-02] 

Notica  Of  Proposed  Information 
Collection  for  Public  Comment- 
Application  Requirements  for  the 
Resident  Opportunities  and  Self- 
Sufficiency  Technical  Assistance 
(ROSS-TA)  Program  and  Consultant 
Application  Requirements 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTKW:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  Due  Date:  June  4, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
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the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  hidian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
4238,  Washington,  DC  20410-5000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hanmian,  (202)  708-3642, 
extension  4128,  for  copies  of  the 
proposed  forms  and  oUier  available 
documents.  (This  is  hot  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
he  quality,  utility,  and  clarity  of  the 


information  to  be  collected,  and  (4) 
minimize  the  biu-den  of  the  collection  of 
the  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Titie  of  Proposal:  Application 
Requirements  for  the  Residenit 
Opportunities  and  Self-Sufficiency 
Technical  Assistance  (ROSS-TA) 
Program  and  Consultant  Application 
Requirements. 

OMB  Control  Number:  2577- 

Description  of  the  need  for  the 
information  and  proposed  use:  Eligible 
program  applicants  and  consultants 
must  submit  information  for  review  and 
to  be  selected  to  participate  in  the 
ROSS-TA  Program.  The  ROSS-TA 
Program  provides  short-term  technical 
assistance  (TA)  and  consultant  services, 
no  more  than  30  billable  days  over  a 
period  of  90  calendar  days  to  ROSS 
grantees.  ROSS  grantees  must  briefly 
state  the  problem  and  where  technical 
assistance  is  needed.  Eligible 
consultants  must  identify  specific  skills 
that  Identify  their  capabilities  and 
interests,  experience  working  with 


resident  groups,  statement  of  work,  and 
criminal  record  information. 

Agency  form  numbers,  if  applicable: 
HUD-52364,  HUD-52366,  HUD-52367.  ' 
HUD-52368  and  HUD-52369. 

Members  of  affected  public:  Local, 
State,  or  Tribal  Governments, 
Businesses  or  Other  For-Profit. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  200  grantees,  700 
consultants,  total  900  responses;  one- 
time submission  per  grantee  response; 
average  three  times  a  year  per 
consultant  response;  average  hours  for 
grantee  response  is  8  hours;  average 
hours  for  consultant  response  is  20 
hours;  the  total  reporting  burden  is 
43,600. 

Status  of  the  proposed  information 
collection  :tievi. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  March  28,  2002. 
Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

BILUNG  COOE  4210-33-M 
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U^.  DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 

NATIONAL  CONGRESS  FOR  COMMUNITY  ECONOMIC 

DEVELOPMENT 

PUBLIC  HOUSING  RESIDENT  OPPORTUNITIES  AND  SELF  SUFFICIENCY 
TECHNICAL  ASSISTANCE  PROGRAM  (ROSS  -  TA) 

APPLICATION  FOR  TECHNICAL  ASSISTANCE  -  GRANTEES 


Date  of  Application: 
Name  of  Grantee:  _ 


Name  of  Contact  Person: 

Address: 

Citv: 

Phone: 


State: 


Fax: 


Zip  Code: 
E-Mail:  _ 


Name  of  Executive  Dircctw: 

Address: 

Phone  #: 

Fax#:^ 

E-mail: 


Field  Office  Code: 

Field  Office: 

Address: 

City: 


Date  of  Request: 


State: 


Zip  Code: 


Name  of  Contact  Person: 

Phone  #:  _^ 

Fax#:^ 

E-Mail: 


ROSS  Applicant  type: Public  Housing  Agency Resident  Association 

Intermediary  Resident  Organization    Nonprofit 


Funding  Category: 
ROSS  Grant  #: 


Year  Funded: 
Tribe: 


Tribally  Designated  Entity: 
State  the  TA  Objective: 


Rmn  HUD-523M 


■    V  *  «  ._fl 


^^     I  l-»-_'  J  - 


*1     m       f%e\t\n  /KT:n,4^^««« 
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Briefly  State  the  Problem  the  ROSS  Grantee  is  Experiencing: 


Please  Check  Area(s)  Where  Technical  Assistance  is  Needed: 


Q    Grantees  who  are  having  difficulty  with  residents  getting  involved  and 

participating  in  their  housing  development  and  inability  to  document  the 
barriers  that  prevent  building  and  maintaining  opportunities  for  self- 
sufficiency; 

□    Grantees  who  lack  ability  to  develop  self-sufficiency  programs; 

□    Grantees  who  lack  expertise  in  creating  resident  management 

corporations  or  developing  management  capabilities; 

□    Grantees  who  are  having  difficulty  in  developing,  and/or  maintaining 

partnerships  within  the  community  for  the  purpose  of  encouraging  a  sense 
of  affiliation  regarding  supportive  services  and  outreach  activities  with 

-    residents; 

□    Grantees  who  lack  progress  in  providing  job  training  and  evaluation 

as  a  means  to  prepare  residents  for  specific  jobs; 

Q    Grantees  who  have  difficulty  in  developing  training  and  counseling, 

including  job  search  assistance  and  placement  and  linkages  to  employees; 

a    Grantees  who  are  not  able  to  develop  strategies  to  address  conflicts 

related  to  gang  violence  and  establishment  of  violence  free  zones;  and 

□    Applicants  with  special  circumstances,  such  as  elderly  and  disabled 

residents,  whose  needs  could  be  met  under  the  scope  of  this  program. 


Has  the  Field  OfTice  requested  HUD-Initiated  TA?  Yes 


No. 


If  yes,  please  provide  details  of  previous  requests  including  the  date,  activities  and 
results/outcomes. 


Signature 


Date 


FonDHUI>-S23M 
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U^.  DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 

NATIONAL  CONGRESS  FOR  COMMUNITY  ECONOMIC 

DEVELOPMENT 

Resident  Opportunities  and  Setf-SufTiciency  Technical  Assistance  Program 

(ROSS-TA)  Consultant  Application 


Part  1:  Personal  Information 


Last  Name. 

SS# 


First  Name 

Home  Phone  (including  area  code). 


Mailing  Address. 
Business 


Street  Address 

City,  State  &  Zip  Code 

Business  Phone  (including  area  code). 
Business  Fax  (including  area  code) 


Fart  2:  Skills  Inventory 

Please  identify  the  types  of  skills  you  possess  and  where  you  feel  you  would  be  most 
effective  in  providing  technical  assistance.  Refer  to  the  categories  on  the  back  of  this 
fonn.  These  categories  are  defined  into  specific  Skill  Areas.  Please  review  the 
categories  listed,  according  to  the  level  of  cxocrtisc  and  practice,  and  then  list  the 
specific  Skill  Areas  (e.g.,  AlOl,  D105,  etc.)  that  best  fit  your  capabilities  and  interests  in 
the  spaces  provided  below: 


Skim 

SkiU2 

SkiU3 

sun  4 

SkiUS 

SkiU6 

SkiU7 

SkiUS 

Skin  9 

Skill  10 

.Skill  n 

Skill  12 

Skill  13 

SkiUU 

Skill  IS 

SkiU16 

Part  3:  Work  References  (Please  list  at  least  three  references) 


Name  and  Address  of  Reference 

City,  State,  and  Zip  Code 

Ptmne  Number  (include  area  code) 

1. 

2. 

3 

Fonnm}I>423ii 
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Additional  SkiUs  or  Areas  of  Expertise: 

Do  you  have  experience  working  with  persons  who: 

1.  Speak  only  Spanish     Yes No  — 

2.  Speak  only  Asian  Language  (s)  Yes  —  No  — 

3.  Arc  Native  Americans  Yes No 

Describe  major  work  experience  with  Public  Housing  Resident  Organizations,  Resident 
Advisory  Boards,  PHA  Boards  or  other  related  Public  Housing  Organizations: 


Do  you  have  a  criminal  record?         Yes No 

(Having  a  crinunal  record  may  not  prevent  you  from  participating  in  this  program) 

If  you  checked  "Yes"  please  explain:  (attach  additional  information  if  necessary) 


VoaaBODSim 
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CONSULTANT  RESOURCE  INVENTORY  QUESTIONNAIRE  (CRIQ) 

A  -  Management  and  Business  Development 

A  101 Development  of  Resident-led  Businesses  or  Cooperatives 

A  102 Development  of  Credit  Unions 

A  103 Management  Systems  and  Techniques 

A  104 Organizational  Strategic  Planning 

A  105 Business  Management  ^ 

A  106 Knowledge  of  Development  of  Revolving  Loan  Funds 

A  107 Knowledge  of  Operation  and  Management  of  Financial  Systems 

^  ~  Apprenticeship  and  Construction  Programs 

B  101 Renovation.  Conversion,  and  Repair 

B  102 Pre-Apprenticeship  Activities 

B  103 Apprenticeship  Activities 

B  104 Training  Skills  on  Construction 

B  105 Training  Skills  on  the  Removal  of  Toxic  Substances 

B  106 Training  Skills  on  Lead-Based  Paint  Abatement 

C  -Resident  Capacity  BuUding 

C  101 Board  Training  in  Community  Organizing 

C  102 Board  Development  Training 

C  103 Development  of  Leadership  Skills 

C  104 Management-related  Employment  Training  and  Counseling 

C  105 Home  Ownership  Training 

C  106 Fair  Housing  Requirements 

D  -  Support  and  Prevention  Programs 

D  101 Child  Care  Services 

D  102 Knowledge  of  Supportive  Health  Care  Services  (such  as:  substance  and  alcohol  abuse, 

mental  health,  wellness  programs) 

D  103 Life  Skills  Training 

D  104 Crisis  Intervention 

D  105 Peer  Support  Groups 

D  106 Parenting  Counseling 

D  107 Development  of  Programs  for  Youth  (i.e.,  youth  leadership,  mentoring,  peer  pressure 

reversal,  goal  planning) 

D  108 Remedial  Education 

D  109 Literacy  Training 

DUO ESL  Instruction 

Dill Computer  Skills  Training 

E-  Delivery  Modeb  for  Elderly  and  Persons  with  Disabilities 

E  101 Development  of  Programs  for  People  with  Disabilities 

E102 Development  of  Support  Programs  for  Elderly 

E  103 Knowledge  of  Development  about  Nutritional  and  Wellness  Programs 

E104 Knowledge  about  Community  and  other  Resources 

F- Conflict  Resolution/Mediation 

F  101 Communication  Skills 

F  102 Listening  Skills 

F  103 Training  to  Address  Racial,  Ethnic,  and  Other  Diversity  Issues 

F104 Skills  in  Dispute  Resolution  and  Reconciliation 

F105 Experience  in  Dealing  with  Gang  Violence 

F  106 Experience  in  Developing  Violence-Free  Zones 
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U.S.  DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 

RESIDENT  OPPORTUNITIES  AND  SELF-SUFTICIENCY  TECHNICAL 
ASSISTANCE  (ROSS-TA)  PROGRAM 


SELECTION  OF  ROSS-TA  CONSULTANT  FOR:        Year 


Request  #: 


Date  form  completed: 

Description  of  Request  for  ROSS-TA: 


Grantee  Name: 

Name  of  Contact  Person: 

Tide: 

Address: 


Phone  Number 
E-mail: 


Fax: 


Consultant:  # . 
1.         Name: 

Address:  ^ 


SidUs  Code  (s)_ 


Phone  Number: 

Fax: 

E-Mail: . 

Fee: . 


SELECTED: 

Consultant  #: 
2.         Name: 

Address: 


_YES 


-NO 


Skills  Code  (s)_ 


Phone  Number: 

Fax: 

E-Mail: 

Fee:_ 


SELECTED: 


__YES 


_NO 


Fonn  HUD-523C7 
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Consultant  #: 
3.         Name: 

Address: 


Skills  Code  (s) , , . 


Phone  Number 

Fax: 

E-Mail: 

Fee: 


SELECTED: 


YES 


NO 


If  any  «tr  th^sp  consultants  are  not  selected  please  explain  why: 


Please  mail  this  form  back  to  NCCED  within  thirty  calendar  days  in  order  for 
NCCED  to  process  selection  or  provide  a  new  list  of  selected  consultants: 

NCCED 

ROSS-TA  Program 

1830  15*  Street,  NW 

Suite  325  , 

Washington,  D.C.  20005 


R)nDlIUI>-S23C7 
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U.S.  DEPARTMENT  OF  HOUSING  AND  URBAN 

DEVELOPMENT 

NATIONAL  CONGRESS  FOR  COMMUNITY  ECONOMIC 

DEVELOPMENT 

RESIDENT  OPPORTUNITIES  AND  SELF-SUFTICIENCY  (ROSS-TA) 

PROGRAM 

CONSULTANT'S  STATEMENT  OF  WORK 

Once  the  consultant  has  been  selected  to  work  with  a  specific  grantee,  it  is 
expected  that  the  consultant  and  the  grantee  conununicate  to  discuss  the  extent  of 
services  needed.  This  will  enable  the  consultant  to  have  knowledge  of  the  type  cf 
program  the  grantee  is  seeking  to  develop  or  enhance  and  the  difficulties  in  developing 
the  program.  NCCED,  the  consultant  and  grantee  will  complete  the  Statement  of  Woiic 
(SOW)  addressing  the  areas  listed  below.  The  SOW  will  then  be  submitted  to  HUD  for 
final  approval.  It  is  very  important  to  understand  that  the  consultant  will  only  be 
reimbursed  for  30  days  of  work,  and  the  work  must  be  completed  in  less  than  90  days 
from  the  date  the  statement  of  work  was  approved  with  the  exception  of  the  technical 
assistance  initiated  and  requested  by  HUD.  Any  work  that  has  been  initiated  before 
the  date  authorized  will  not  be  compensated. 

A.  .  A:  Statement  of  the  Problem  or  Area  in  Need  of  Assistance 

Please  include  information  provided  fi"om  the  grantee. 

B.  B:  Activities 

>  Activities  to  carry  out  the  work  according  to  the  needs  of  the  grantee, 
including  specific  activities  that  will  show  how  the  technical  assistance 
requested  will  address  these  needs. 

C  C:  Products  to  be  Delivered 

>  List  of  products  to  be  delivered  throughout  the  length  of  TA. 

D.  D:  Timeluie 

>  The  timeline  should  address  the  specific  activities  and  when  the  products 
are  going  to  be  delivered  during  the  time  of  the  contract. 

E.  E:  Estimated  Budget  According  to  Expenses  and  Hours/Days 
Allocated 

F.  F:  Milestones 

Please  match  the  milestones  to  the  timeline. 

FonnIIUI>-S23a 
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STATEMENT  OF  WORK  FOR  CONSULTANTS 


TA  starting  date: 

Name  of  Grantee: 

Name  of  Contact  Person: 

Address: 

Clty:^ 

State. 


2UpCode: 
Phone  #:_ 

Fax:  #: 

E-mail: 


a 


J. 
K. 


Statement  of  Problem  or  Area  in  Need  of  Assistance 


Activities  to  carry  out  the  work  (in  narrative) 


Products  (please  specify  what  types  of  products  are  going  to  be 
developed  during  the  TA  and  expected  date  of  completion). 


Timeline  (please  attach  the  Timeline  in  a  different  sheet) 

Budget  (please  include  a  line  item  budget  including  estimated 
expenses  and  number  of  hours/days  expected  to  complete  the 
technical  assistance) 


FbnnHUD-S23a 
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Milestones  (according  to  the  timeline  activities  and  products) 
Milestones 


Activitv  or  Product: 

Date: 

- 

' 

-- 

» 

■ 

• 

Signature  of  Consultant 


Date 


FbfinHUI>-S23a 
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Technical  Assistance  Final  Evaluation  Form 


U&  DcpwUncBl  or 
Dcvdopmat 
Office  of  Pubik  and 


■odUriMii 
Housiiig 


ROSS  Program 


NAME  OF  GRANTEE: 
CONTACT  PERSON:  _ 

ADDRESS: 

TELEPHONE: 

FAX: 


ROSS  AppHcant  Type: PubHc  Housiiig  Agency  Resident  Association 

Intermediary  Resident  Organization  Nonprofit 

Funding  Category: Year  Funded: 

ROSS  Grant*: Tribe: 

Trilwliy  Designated  Entity: . 


Please  compicie  the  information  below  and  check  the  answer  that  best  describes  tiic 
quality  of  services  received  from  the  consultant:  ^ 


1.   Type  (s)  of  services  received: 
Technical  Assistance 


J 


^Training 


*   Other 


2.   Please  specify  what  you  expected  from  the  technical  assistance. 


3.  Did  the  technical  assistance  or  services  received  meet  your  expectations? 

a.  Met  all  expectations     ^C.  Met  some  expectations  .e.  Met  no  expectations 

.     ^b.  Met  most  expectations ^d.  Met  very  few  expectations 

4.  Please  specify  which  expectations  were  addressed  and  how. 


5.   Please  specify  which  expectations  were  not  met  and  why  not. 


F6nnHUD-523C9 
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6.   Was  the  mode  of  services  (TA  or  training)  delivered  appropriate  to  resolve  your 
problem? 

Yes  No 

Please  explain  and  provide  suggestions  if  you  have  any: 


How  would  you  rate  the  knowledge  and  ability  of  the  TA  provider? 


Excellent 

Good 

Adequate 

Comments: 


_Poor 
_Vcry  Poor 
Don't  know 


8.   How  would  you  rate  the  actual  performance  of  the  provider  in  delivering  the 
technical  assistance? 


Excellent 
Good 
^Adequate 

Comments: 


.Poor 
_VeryPoor 
Don't  know 


9.   Overall,  how  would  you  rate  the  usefulness  of  this  Technical  Assistance  project? 


Excellent 

Poor 

Good 

VeryPoOT 

Adequate 

Don't  know 

10.  Do  you  have  any  other  comments,  suggestions,  or  recommendations  regarding 
this  Technical  Assistance  effort? 


FbnnHUD-S230 


16430 


Federal  Register /Vol.  67.  No.  66 /Friday.  April  5,  2002 /Notices 


(FR  Doc.  02-8199  Filed  4-^1-02;  8:45  ami 
■NJJNG  COOe  4210-33-C 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwl  No.  FR-4730-N-14] 

Fadaral  Property  Suitable  as  Facilities 
To  Assist  ths  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  pubUshing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  to  excess  or  surplus   • 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG{D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 


Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Brian  Rooney, 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-41,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  the 
applicable  law,  subject  to  screening  for 
other  Federal  use.  At  the  appropriate 
time,  HUD  will  publish  the  property  in 
a  Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address], 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Army:  Ms.  Julie 
Jones-Conte,  Headquarters.  Department 


of  the  Army,  Office  of  the  Assistant 
Chief  of  Staff  for  Installation 
Management,  Program  Integration 
Office,  Attn:  DAIM-MD,  Room  1E677. 
600  Army  Pentagon.  Washington.  DC 
20310-0600;  (703)  692-9223;  DOT:  Mr. 
Rugene  Spruill,  Principal,  Space 
Management,  SVC-140.  Transportation 
Administrative  Service  Center, 
Department  of  Transportation,  400  7th 
Street.  SW.  Room  2310.  Washington,  DC 
20590;  (202)  366-4246;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW.  Washington,  DC  20405;  (202)  501- 
0052;  Navy:  Mr.  Charles  C.  Cocks, 
Director,  Department  ofthe  Navy,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave..  SE, 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 

Dated:  March  28.  2002. 
John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  4/5/02 

Suitable/Available  Properties 

Buildings  (by  State) 
Tennessee 

Courthouse/Fed.  Bldg. 

101  W.  Summer  Street 

Greeneville  Co:  Greene  TN  37743- 

Landholding  Agency:  GSA 

Property  Number:  54200210027 

Status:  Excess 

Comment:  17,241  sq.  ft.  office  bldg.  w/25 
parking  spaces,  presence  of  asbestos, 
subject  to  Historic  Preservation  Covenants 

GSA  Number:  4-G-TN-0652 

Land  (by  State) 
New  Jersey 

0.27  acres 

209  Bay  Road 

Ocean  City  Co:  NJ  08226- 

Landholding  Agency:  GSA 

Property  Number:  54200210023 

Status:  Excess 

Comment:  Environmental  conditions  exist 
which  impact  occupancy  of  property, 
endangered  species  within  one  mile 

GSA  Number:  l-U-NI-645 

Unsuitable  Properties 

Buildings  (by  State) 

California 

Bldg.  799 

Naval  Air  Station 

North  Island  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200210124 

Status:  Excess 

Reason:  Extensive  deterioration 

Kentucky 

7  Bldgs. 
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Fort  Campbell 

Ft.  Campbell  Co:  ChrisUan  KY  42223- 

LocaUon:  02715.  02717,  02719,  02721,  02723, 

02725, 02727 
Landholding  Agency:  Army 
Property  Number:  21200210079 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldgs.  02736,  05326 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  21200210080 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  02738 

Fort  Campbell 

Ft.  Campbell  Co:  Christian  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  21200210081     . 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  York 

Bldg.  OKI 

Coast  Guard  Station 

Alexandria  Bay  Co.  Jefferson  NY  13640- 

Landholding  Agency:  DOT 

Property  Number:  87200210017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  OK2 

Coast  Guard  Station 

Alexandria  Bay  Co.  Jefferson  NY  13640- 

Landholding  Agency:  DOT 

Property  Number:  87200210018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  OK3 

Coast  Guard  Station 

Alexandria  Bay  Co.  Jefferson  NY  13640- 

Landholding  Agency:  DOT 

Property  Number:  87200210019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  OGl 

Coast  Guard  Station 

Alexandria  Bay  Co.  Jefferson  NY  13640- 

Landholding  Agency:  DOT 

Property  Number:  87200210020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  OG2 

Coast  Guard  Station 

Alexandria  Bay  Co.  Jefferson  NY  13640- 

Landholding  Agency:  DOT 

Property  Number:  87200210021 

Status:  Unutilized 

Reason:  Secured  Area 

Virginia 

Bldg.  WB-61 

Naval  Station 

Norfolk  Co:  V A  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200210125 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  WB-63 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200210126 

Status:  Unutilized 

Reason:  Extensive  deterioration 


Bldg.  WB-64 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200210127   ^ 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  WB-66 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200210128 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  WB-67 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200210129 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Land  (by  State) 

Puerto  Rico 

Parcel  2E 

Naval  Security  Group 

Sabana  Seca  Co:  Toa  Baja  PR     « 

Landholding  Agency:  GSA 

Property  Number:  54200210024 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-N-PR-496 

Parcel  2R 

Naval  Security  Group 
Sabana  Seca  Co:  Toa  Baja  PR 
Landholding  Agency:  GSA 
Property  Number:  54200210025 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 
.  GSA  Number:  l-N-PR-494 

Parcel  2W 

Naval  Security  Group 

Sabana  Seca  Co:  Toa  Baja  PR 

Landholding  Agency:  GSA 

Property  Number:  54200210026 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-N-PR-495 

[FR  Doc.  02-7950  Filed  4-4-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Liat  of  Programa  Eligible  for  Incluaion 
In  Fiacal  Year  2003  Annual  Funding 
Agreementa  To  Be  Negotiated  Witti 
Self-Governance  Trltiea  by  Interior 
Bureaua  Ottier  Than  the  Bureau  of 
Indian  Affaire 

agency:  Office  of  the  Secretary,  Interior. 
action:  Notice. 


SUMMARY:  This  notice  lists  programs  or 
portions  of  programs  that  are  eligible  for 
inclusion  in  Fiscal  Year  2003  annual 
funding  agreements  with  self- 


governance  tribes  and  lists 
programmatic  targets  for  each  of  the 
non-BIA  bureaus,  pursuant  to  section 
405(c)(4)  of  the  Tribal  Self-Governance 
Act. 

DATES:  This  notice  expires  on 
September  30,  2003. 
ADDRESSES:  Inquiries  or  comments 
regarding  this  notice  may  be  directed  to 
the  Office  of  Self-Governance  (MS- 
2548.  MIB).  1849  C  Street  NW., 
Washington,  DC  20240-0001. 
Telephone  (202)  219-0240  or  to  the 
bvireau  points  of  contact  listed  below. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  n  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  Amendments  of  1994 
(Public  Law  103-413,  the  "Self- 
Governance  Act"  or  the  "Act") 
instituted  a  permanent  tribal  self- 
governance  program  at  the  Department 
of  the  Interior  (DOI).  Under  the  self- 
governance  program  certain  programs, 
services,  functions,  and  activities,  or 
portions  thereof,  in  Interior  bureaus 
other  than  BIA  are  eligible  to  be 
planned,  conducted,  consolidated,  and 
administered  by  a  self-governance  tribal 
government. 

Under  section  405(c)  of  the  Self- 
Governance  Act,  the  Secretary  of  the 
Interior  is  required  to  publish  annually: 
(1)  A  list  of  non-BIA  programs,  services, 
functions,  and  activities,  or  portions 
thereof,  that  are  eligible  for  inclusion  in 
agreements  negotiated  imder  the  self- 
governance  program;  and 

(2)  programmatic  targets  for  these 
bureaus. 

Under  the  Self-Governance  Act.  two 
categories  of  non-BIA  programs  are 
eligible  for  self-governance  funding 
agreements: 

(1)  Under  section  403(b)(2)  of  the  Act, 
any  non-BIA  program,  service,  function 
or  activity  that  is  administered  by 
Interior  that  is  "otherwise  available  to 
Indian  tribes  or  Indians."  can  be 
administered  by  a  tribal  government 
through  a  self-governance  agreement. 
The  Department  interprets  this 
provision  to  authorize  the  inclusion  of 
programs  eligible  for  self-determination 
contracting  under  Title  I  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  (Pubhc  Law  93-638). 
Section  403(b)(2)  also  specifies  that 
"nothing  in  this  subsection  may  be 
construed  to  provide  any  tribe  with  a 
preference  with  respect  to  the 
opportunity  of  the  tribe  to  administer 
programs,  services,  functions  and 
activities,  or  portions-thereof,  unless 
such  preference  is  otherwise  provided- 
for  by  law." 
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(2)  Under  section  403(c)  of  the  Act. 
the  Secretary  may  include  other 
programs,  services,  functions,  and 
activities,  or  portions  thereof,  that  are  of 
"special  geographic,  historical,  or 
cultural  significance"  to  a  self- 
governance  tribe. 

Under  section  403(k)  of  the  Self- 
Governance  Act,  annual  agreements 
cannot  include  programs,  services, 
functions,  or  activities  that  are 
inherently  Federal  or  where  the  statute 
establishing  the  existing  program  does 
not  authorize  the  type  of  participation 
sought  by  the  tribe.  However,  a  tribe  (or 
tribes)  need  not  be  identified  in  the 
authorizing  statutes  in  order  for  a 
program  or  element  to  be  included  in  a 
self-govemance  agreement.  While 
general  legal  and  policy  guidance 
regarding  what  constitutes  an  inherently 
Federal  function  exists,  we  will 
determine  whether  a  specific  function  is 
inherently  Federal  on  a  case-by-case 
basis  considering  the  totality  of 
circumstances. 

Response  to  Comments 

The  Department  provided  the 
proposed  list  to  the  Self-Governance 
Tribes  on  January  14,  2002,  for  their 
review  and  comment.  No  comments 
were  received.  Several  minor  editorial 
and  technical  changes  provided  by 
Interior's  bureaus  were  incorporated. 

n.  Annual  Funding  Agreements 
Between  Self-Governance  Tribes  and 
Non-BIA  Bureaus  of  the  Department  of 
the  Interior 

A.  Bureau  of  Land  Management  (none) 

B.  Bureau  of  Reclamation  (4) 
Gila  River  Indian  Community 
Chippewa  Cree  Tribe  of  the  Rocky 

Boy's  Reservation 
Karuk  Tribe  of  California 
Yurok  Tribe 

C.  Minerals  Management  Service  (none) 

D.  National  Park  Service  (1) 

Grand  Portage  Band  of  Lake  Superior 
Chippewa  Indians 

E.  Office  of  Surface  Mining  and 

Reclamation  Enforcement  (none) 

F.  U.S.  Fish  and  Wildlife  Service  (none) 

G.  U.S.  Geological  Survey  (none) 

m.  Eligible  Programs  of  the  Department 
of  the  Interior  non-BIA  Bureaus 

Below  is  a  listing  by  bureau  of  the 
types  of  noB-BIA  programs,  or  portions 
thereof,  that  may  be  eligible  for  self- 
govemance  annual  funding  agreements 
because  they  are  either  "otherwise 
available  to  Indians"  under  Title  I  and 
not  precluded  by  any  other  law,  or  may 
have  "special  geographic,  historical,  or 
cultural  significance"  to  a  participating 
tribe.  The  lists  represent  the  most 
current  information  on  programs 


potentially  available  to  Tribes  under  a 
Self-Governance  agreement. 

The  Department  will  also  consider  for 
inclusion  in  annual  funding  agreements 
other  programs  or  activities  not 
included  below,  but  which,  upon 
request  of  a  self-govemance  tribe,  the 
Department  determines  to  be  eligible 
under  either  sections  403(b)(2)  or  403(c) 
of  the  Act.  Tribes  with  an  interest  in 
such  potential  agreements  are 
encouraged  to  begin  discussions  Mrith 
the  appropriate  non-BIA  bureau. 

A.  Eligible  Progmms  of  the  Bureau  of 
Land  Management  (BLM) 

BLM  management  responsibilities 
cover  a  wide  range  of  areas,  such  as 
recreational  activities,  timber,  range  and 
minerals  management,  wildlife  habitat 
management  and  watershed  restoration. 
In  addition,  BLM  is  responsible  for  the 
survey  of  certain  Federal  and  tribal 
lands.  Two  programs  provide  tribal 
services:  (1)  Tribal  and  allottee  minerals 
management;  and  (2)  Survey  of  tribal 
and  allottee  lands. 

BLM  carries  out  some  of  its  activities 
in  the  management  of  public  lands 
through  contracts  and  cooperative 
agreements.  These  and  other  activities, 
dependent  upon  availability  of  funds, 
the  need  for  specific  services,  and  the 
Self-Govemance  tribe  demonstrating  a 
special  geographic,  cultural,  or 
historical  connection,  may  also  be 
available  for  inclusion  in  self- 
govemance  agreements.  Chice  a  tribe  has 
made  initial  contact  with  BLM,  more 
specific  information  will  be  provided  by 
the  respective  BLM  State  office. 

Tribal  Services 

1.  Minerals  Management.  Inspection 
and  enforcement  of  Indian  oil  and  gas 
operations,  and  inspection,  enforcement 
and  production  verification  of  Indian 
coal  and  sand  and  gravel  operations:  are 
already  available  for  contracts  under 
Title  I  of  the  Act  and  therefore  may  be 
available  for  inclusion  in  an  annual 
funding  agreement. 

2.  Cadastral  Survey.  Tribal  and 
allottee  cadastral  survey  services  are 
already  available  for  contracts  under 
Title  I  of  the  Act  and  therefore  may  be 
available  for  inclusion  in  an  annual 
funding  agreement. 

Other  Activities 

1.  Cultural  Heritage.  Cultural  heritage 
activities,  such  as  research  and 
inventory,  may  be  available  in  specific 
States. 

2.  Forestry  Management.  Activities, 
such  as  environmental  studies,  tree 
planting,  thinning  and  similar  work, 
may  be  available  in  specific  States. 


3.  Range  Management.  Activities, 
such  as  re-vegetation,  noxious  weed 
control,  fencing,  construction  and 
maintenance  of  range  improvements, 
grazing  management  experiments,  range 
monitoring,  and  similar  activities,  may 
be  available  in  specific  States. 

4.  Riparian  Management.  Activities, 
such  as  facilities  construction,  erosion 
control,  rehabilitation,  and  similar 
activities,  may  be  available  in  specific 
States. 

5.  Recreation  Management.  Activities, 
such  as  facilities  construction  and 
maintenance,  interpretive  design  and 
construction,  and  similar  activities,  may 
be  available  in  specific  States. 

6.  Wildlife  and  Fisheries  Habitat 
Management.  Activities,  such  as 
construction  and  maintenance, 
interpretive  design  and  construction, 
habitat  protection  and  improvement 
projects,  and  similar  activities,  may  be 
available  in  specific  States. 

7.  Wild  Horse  Management.  Activities 
such  as  wild  horse  round  ups,  removal, 
and  disposition,  including  operation 
and  maintenance  of  wild  horse  facilities 
may  be  available  in  specific  States. 

The  above  programs  under  "Other 
Activities"  are  available  in  many  states 
for  competitive  contracting.  However,  if 
they  are  of  special  geographic,  historical 
or  cultural  significance  to  a 
participating  Self-Govemance  tribe,  they 
may  be  available  for  annual  funding 
agreements.  Tribes  may  also  discuss 
additional  BLM-funded  activities  with 
the  relevant  State  office  in  relation  to 
negotiating  specific  self-govemance 
agreements. 

For  questions  regarding  Indian  Self- 
Govemance,  contact  Jerry  Cordova, 
Bureau  of  Land  Management,  1849  C 
Street  NW..  Washington.  DC  20240- 
0001.  telephone:  (202)  452-7756,  fax: 
(202)  452-7701.  General  information  on 
all  contracts  available  in  a  given  year 
through  the  BLM  can  be  obtained  fit)m 
the  BLM  National  Business  Center.  P.O. 
Box  25047.  Bldg  50,  Denver  Federal 
Center,  Denver.  CO  80225-0047. 


B.  Eligible  Programs  of  the  Bureau  of 
Reclamation 

Reclamation  operates  a  wide  range  of 
water  resource  management  projects  for 
irrigation,  hydroelectric  power 
generation,  mimicipal  and  industrial 
water  supplies,  flood  control,  outdoor 
recreation,  enhancement  of  fish  and 
wildlife  habitats,  and  research.  Most  of 
Reclamation's  activities  involve 
construction,  operations  and 
maintenance,  and  management  of  water 
resources  projects  and  associated 
facilities.  Components  of  the  following 
water  resource  management  and 
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construction  projects  may  be  eligible  for 
self-govemance  agreements. 

1.  Klamath  Project— CA,  OR 

2.  Trinity  River  Restoration  Program — 
CA 

3.  Central  Valley  Project  (Trinity 
Division) — CA 

4.  Newlands  Project— NV,  CA 

5.  Washoe  Project— NV,  CA 

6.  Colorado  River  Front  Work/Levee 
System— AZ,  CA,  NV 

7.  Lower  Colorado  Indian  Water 
Management  Study — AZ,  CA,  NV 

8.  Yuma  Area  Projects — AZ.  CA 

9.  Central  Arizona  Project — AZ.  NM 

10.  Middle  Rio  Grande  Project — NM 

11.  Indian  Water  Rights  Settlement 
Projects — as  Congressionally 
authorized. 

For  questions  regarding  self- 
govemance  contact  Barbara  White, 
Reclamation  Self-Govemance 
Coordinator,  Native  American  Affairs 
Office,  Bureau  of  Reclamation  (W- 
6100),  1849  C  Street  NW.,  Washington, 
DC  20240-0001,  telephone:  (202)  513- 
0631,  fax:  (202)  513-0311. 

C.  Eligible  Programs  of  the  Minerals 
Management  Service  (MMS) 

MMS  provides  stewardship  of 
America's  offshore  resources  and 
collects  revenues  generated  firom 
mineral  leases  on  Federal  and  Indian 
lands.  MMS  is  responsible  for  the 
management  of  the  Federal  Outer 
Continental  Shelf,  which  are  submerged 
lands  off  the  coasts  that  have  significant 
energy  and  mineral  resources.  Within 
the  offshore  minerals  management 
program,  environmental  impact 
assessments  and  statements,  and 
environmental  studies,  may  be  available 
if  a  self-govemance  tribe  demonstrates  a 
special  geographic,  cultiiral.  or 
historical  connection. 

MMS  also  offers  mineral-owning 
tribes  other  opportunities  to  become 
involved  in  MMS's  Royalty 
Management  Program  functions.  These 
programs  address  the  intent  of  Indian 
self-govemance  but  are  available 
regardless  of  self-govemance  intentions 
or  status  and  are  a  good  prerequisite  for 
assuming  other  technical  functions. 
Generally,  royalty  management 
programs  are  available  to  tribes  because 
of  their  status  as  Indians.  Royalty 
management  programs  that  may  be 
available  to  self-govemance  tribes  are  as 
follows: 

1.  Audit  of  tribal  royalty  payments. 
Audit  activities  for  tribal  leases,  except 
for  the  issuance  of  orders,  final 
valuation  decisions,  and  other 
enforcement  activities.  (For  tribes 
already  participating  in  MMS  delegated 
audits,  this  program  is  offered  as  an 
optional  alternative.) 


2.  Verification  of  tribal  royalty 
payments.  Financial  compliance 
verification  and  monitoring  activities, 
production  verification,  and  appeals 
research  and  analysis. 

3.  Tribal  royalty  reporting,  accounting 
and  data  management.  EstablishjQent 
and  management  of  royalty  reporting 
and  accounting  systems  including 
document  processing,  production 
reporting,  reference  data  (lease,  payor, 
agreement)  management,  billing  and 
general  ledger. 

4.  Tribal  royalty  valuation. 
Preliminary  analysis  and 
recommendations  for  valuation  and 
allowance  determinations  and 
approvals. 

5.  Royalty  Management  of  Allottee 
Leases.  Royalty  management  of  allottee 
leases. 

6.  Online  monitoring  of  royalties  and 
accounts.  Online  computer  access  to 
reports,  payments,  and  royalty 
information  contained  in  MMS 
accounts.  MMS  will  install  equipment 
at  tribal  locations,  train  tribal  staff,  and 
assist  tribe  in  researching  and 
monitoring  all  payments,  reports, 
accounts,  and  historical  information 
regarding  their  leases. 

7.  Royalty  Internship  Program.  An 
orientation  and  training  program  for 
auditors  and  accountants  fi-om  mineral 
producing  tribes  to  acquaint  tribal  staff 
with  roysdty  laws,  procedures,  and 
techniques.  This  program  is 
recommended  for  tribes  that  are 
considering  a  self-govemance  agreement 
but  have  not  yet  acquired  mineral 
revenue  expertise  via  a  FOGRMA 
section  202  contract. 

For  questions  regarding  self- 
govemance  contact  David  Izon.  Royalty 
Liaison  Office,  Minerals  Management 
Service  (MS-4241),  1849  C  Street  NW, 
Washington,  DC  20240-0001,  telephone: 
(202)  208-3512,  fax:  (202)  208-3982. 

D.  Eligible  Programs  of  the  National 
Park  Service  (NFS) 

The  National  Park  Service  administers 
the  National  Park  System  made  up  of 
national  parks,  monuments,  historic 
sites,  battlefields,  seashores,  lake  shores 
and  recreation  areas.  NFS  maintains  the 
park  units,  protects  the  natural  and 
cultural  resources,  and  conducts  a  range 
of  visitor  services  such  as  law 
enforcement,  park  maintenance,  and 
interpretation  of  geology,  history,  and 
natural  and  cultiual  resources. 

Some  elements  of  these  programs  may 
be  eligible  for  inclusion  in  a  self- 
govemance  annual  funding  agreement. 
The  listing  below  was  developed 
considering  the  geographic  proximity  to. 
and/ or  traditional  association  of  a  self- 
govemance  tribe  with,  units  of  the 


National  Park  system,  and  the  types  of 
programs  that  luve  components  that 
may  be  suitable  for  contracting  through 
a  self-govemance  annual  funding 
agreement.  This  listing  is  not  all 
inclusive,  but  is  representative  of  the 
types  of  programs  which  may  be  eligible 
for  tribal  participation  through  annual 
funding  agreements. 

1.  Ongoing  Programs  and  Activities. 
Components  of  the  following  programs 
are  potentially  eligible  for  inclusion  in 
a  self-govemance  annual  funding 
agreement. 

a.  Archeological  surveys 

b.  Comprehensive  management 
planning 

c.  Cultural  resource  management 
projects 

d.  Ethnographic  studies 

e.  Erosion  control 

f.  Fire  protection 

g.  Gathering  baseline  subsistence  data — 
AK 

h.  Hazardous  fuel  reduction 
i.  Housing  construction  and 

rehabilitation 
j.  Interpretation 
k.  Janitorial  services 
1.  Maintenance 
m.  Natural  resource  management 

projects 
n.  Range  assessment — AK 

0.  Reindeer  grazing — AK 
p.  Road  repair 

q.  Solid  waste  collection  and  disposal 

r.  Trail  rehabilitation 

s.  Watershed  restoration  and 

maintenance 

2.  Special  Programs.  Aspects  of  these 
programs  may  be  available  if  a  self- 
govemance  tribe  demonstrates  a 
geographical,  cultural,  or  historical 
connection. 

a.  Beringia  Research 

b.  Elwha  River  Restoration 
Locations  of  National  Park  System 

Units  in  Close  Proximity  to  Self- 
Governance  Tribes.  Aspects  of  ongoing 
programs  and  activities  may  be  available 
at  park  imits  with  known  geographic, 
cultural,  or  historical  connections  with 
a  self-govemance  tribe. 

1.  Lake  Clark  National  Park  and 
Preserve — AK 

2.  Katmai  National  Park  and  Preserve— 
AK 

3.  Glacier  Bay  National  Park  and 
Preserve — AK 

4.  Klondike  Gold  Rush  National 
Historical  Park — AK 

5.  Sitka  National  Historical  Park— AK 

6.  Kenai  Fjords  National  Park— AK 

7.  Wrangell-St.  Elias  National  Park  & 
Preserve — AK 

8.  Western  Arctic  Parklands — AK 

9.  Gates  of  the  Arctic  National  Park  & 
Preserve — AK 
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10.  Yukon  Charlie  Rivers  National 
Preserve — AK 

11.  Casa  Grande  Ruins  National 
Monument — AZ 

12.  Joshua  Tree  National  Park — CA 

13.  Redwood  National  Park — CA 

14.  Whiskeytovra  National  Recreation 
Area — CA 

15.  Hagerman  Fossil  Beds  National 
Monument — ID 

16.  Bear  Paw  Battlefield.  Nez  Perce 
National  Historical  Park— ID 

17.  Boston  Harbor  Islands,  a  National 
Park  Area — MA 

18.  Cape  Cod  National  Seashore — MA 

19.  New  Bedford  Whaling  National 
Historical  Park— MA 

20.  Sleeping  Bear  Dimes  National 
Lakeshore — MI 

21.  Voyageurs  National  Park — MN 

22.  Grand  Portage  National 
Moniunent — MN 

23.  Glacier  National  Park— MT 

24.  Great  Basin  National  Park— NV 

25.  Bandelier  National  Monument — NM 

26.  Fort  Stanwix  National  Monument — 
NY 

27.  Cuyahoga  Valley  National 
Recreation  Area— OH 

28.  Hopewell  Culture  National 
Historical  Park— OH 

29.  Chickasaw  National  Recreation 
Area — OK 

30.  Effigy  Moimds  National 
Monument — lA 

31.  Olympic  National  Park— WA 

32.  San  Juan  Islands  National  Historic 
Park— WA 

33.  Mt.  Rainier  National  Park- WA 

34.  Ebey's  Landing  National  Historical 
Reserve — WA 

For  questions  regarding  self- 
governance  contact  Dr.  Patricia  Parker, 
Chief.  American  Indian  Liaison  Office, 
National  Park  Service  (MS-3410),  1849 
C  Street  NW,  Washington,  DC  20240- 
0001;  telephone:  (202)  20S-5475,  fax: 
(202) 273-0870. 

E.  Eligible  Programs  of  the  Office  of 
Surface  Mining  and  Reclamation 
Enforcement  (OSM) 

OSM  regulates  surface  coal  mining 
and  reclamation  operations,  and 
reclaims  abandoned  coal  mines,  in 
cooperation  with  States  and  Indian 
tribes. 

1.  Abandoned  Mine  Land 
Reclamation  Program.  This  program 
which  restores  eligible  lands  mined  and 
abandoned  or  left  inadequately  restored 
is  available  to  Indian  tribes. 

2.  Control  of  the  Environmental 
Impacts  of  Surface  Coal  Mining.  This 
program  includes  analyses,  NEPA 
documentation,  technical  reviews,  and 
Studies.  Where  surface  coal  mining 
exists  on  Indian  land,  certain  regulatory 
activities  that  are  not  inherently  Federal 
are  available  to  Indian  tribes. 


For  questions  regarding  self- 
governance  contact  Maria  Mitchell, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (MS-210-SIB),  1951 
Constitution  Ave.  NW,  Washington,  DC 
20240,  telephone:  (202)  208-2865,  fax: 
(202)aai-3111. 

F.  Eligible  Programs  of  the  U.S.  Fish  and 
Wildlife  Service  (FWS) 

The  mission  of  FWS  is  to  conserve, 
protect,  and  enhance  fish,  wildlife,  and 
their  habitats  for  the  continuing  benefit 
of  the  American  people.  Primary 
responsibilities  are  for  migratory  birds, 
endangered  species,  freshwater  and 
anadromous  fisheries,  and  certain 
marine  mammals.  FWS  also  has  a 
continuing  cooperative  relationship 
with  a  number  of  Indian  tribes 
throughout  the  National  Wildlife  Refuge 
System  and  the  Service's  fish 
hatcheries.  Any  self-governance  tribe 
may  contact  a  National  Wildlife  Refuge 
or  National  Fish  Hatchery  directly 
concerning  participation  in  Service 
programs  under  the  Self-Governance 
Act. 

Some  elements  of  the  foUovring 
programs  may  be  eligible  for  inclusion 
in  a  self-governance  annual  funding 
agreement.  The  listing  below  was 
developed  considering  the  proximity  of 
an  identified  self-governance  tribe  to  a 
National  Wildlife  Refuge  or  National 
Fish  Hatchery,  and  the  types  of 
programs  that  have  components  that 
may  be  suitable  for  contracting  through 
a  seLf-govemance  annual  funding 
agreement.  This  listing  is  not  all- 
inclusive  but  is  representative  of  the 
types  of  programs  which  may  be  eligible 
for  tribal  participation  through  an 
annual  funding  agreement. 

1.  Subsistence  Programs  within 
Alaska. 

2.  Fish  &■  Wildlife  Technical 
Assistance.  Restoration  &  Conservation: 

a.  Fish  &  wildlife  population  surveys 

b.  Habitat  surveys 

c.  Sport  fish  restoration 

d.  Capture  of  depredating  migratory 
birds 

e.  Fish  &  wildlife  program  planning 

f.  Habitat  restoration  activities 

3.  Endangered  Species  Program: 

a.  Cooperative  management  of 
conservation  programs 

b.  Development  and  implementation  of 
recovery  plans 

c.  Conducting  status  surveys  for  high 
priority  candidate  species 

d.  Participation  in  the  development  of 
habitat  conservation  plans,  as 
appropriate 

4.  Education  Programs: 

a.  Interpretation 

b.  Outdoor  classrooms 


c.  Visitor  center  operations 

d.  Volunteer  coordination  efforts  on- 
and  off-refuge 

5.  Environmental  Contaminants 
Program: 

a.  Analytical  devices 

b.  Removal  of  underground  storage 
tanks 

c.  Specific  cleanup  activities 

d.  Natural  resource  economic  analysis 

e.  Specific  field  data  gathering  efforts 

6.  Hatchery  Operations: 

a.  Egg  taking 

b.  Rearing/feeding 

c.  Disease  treatment 

d.  Tagging 

e.  Clerical/facility  maintenance 

7.  Wetland  &■  Habitat  Conservation 
and  Restoration: 

a.  Construction 

b.  Planning  activities 

c.  Habitat  monitoring  and  management 

8.  Conservation  Law  Enforcement. 
All  law  enforcement  efforts  under  cross- 

deputization 

9.  National  Wildlife  Refuge 
Operations  &■  Maintenance: 

a.  Construction 

b.  Farming 

c.  Concessions  .  . 

d.  Maintenance 

e.  Comprehensive  management 
planning 

f.  Biological  program  efforts 

g.  Habitat  management 
h.  Fire  Management 

Locations  of  Refuges  and  Hatcheries 
with  close  proximity  to  Indian  Tribes: 

1.  Alaska  National  Wildlife  Refuges — 
AK 

2.  Alchesay  National  Fish  Hatchery —  , 
AZ 

3.  Hiunboldt  Bay  National  Wildlife 
Refuge — CA 

4.  Kootenai  National  Wildlife  Refuge — 
ID 

5.  Agassiz  National  Wildlife  Refuge— 
MN 

6.  Mille  Lacs  National  Wildlife  Refuge— 
MN 

7.  Rice  Lake  National  Wildlife  Refuge — 
MN 

8.  National  Bison  Range — MT 

9.  Ninepipe  National  Wildlife  Refuge — 
MT 

10.  Pablo  National  Wildlife  Refuge — MT 

11.  Mescalero  National  Fish  Hatchery — 
NM 

12.  Sequoyah  National  Wildlife 
Refuge— OK 

13.  Tishomingo  National  Wildlife 
Reftige— OK 

14.  Bandon  Marsh  National  Wildlife 
Refuge— OR 

15.  Ehmgeness  National  Wildlife 
Refuge— WA 

16.  Makah  National  Fish  Hatchery— WA 
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17.  Nisqually  National  Wildlife 
Refuge— WA 

18.  Quinault  National  Fish  Hatchery— 
WA 

19.  San  Juan  Islands  National  Wildlife 
Refuge— WA 

For  questions  regarding  self- 
governance  contact  Patrick  Durham, 
Fish  and  Wildlife  Service  (MS3012). 
1849  C  Street  NW,  Washington,  DC 
20240-0001,  telephone:  (202)  208-4133, 
fax:  (202)  501-3524. 

G.  Eligible  Programs  of  the  U.S. 
Geological  Survey  (USGS) 

The  mission  of  the  U.S.  Geological 
Survey  is  to  provide  information  on 
biology,  geology,  hydrology,  and 
cartography  that  contributes  to  the  wise 
management  of  the  Nation's  natural 
resources  and  to  the  health,  safety,  and 
well-being  of  the  American  people. 
Information  includes  maps,  data  bases, 
and  descriptions  and  analyses  of  the 
water,  plants,  animals,  energy,  and 
mineral  resources,  land  siuiace, 
underlying  geologic  structiu-e  and 
dynamic  processes  of  the  earth. 
Information  on  these  scientific  issues  is 
developed  through  extensive  research, 
field  studies,  and  comprehensive  data 
collection  to:  evaluate  natural  hazards 
such  as  earthquakes,  volcanoes, 
landslides,  floods,  droughts,  subsidence 
and  other  ground  failures;  assess  energy, 
mineral,  and  water  resources  in  terms  of 
their  quality,  quantity,  and  availability; 
evaluate  the  habitats  of  animals  and 
plants;  and  produce  geographic, 
cartographic,  and  remotely-sensed 
information  in  digital  and  non-digital 
formats.  No  USGS  programs  are 
specifically  available  to  American 
Indians  or  Alaska  Natives.  Components 
of  the  following  programs  may  have  a 
special  geographic,  cultxiral,  or 
historical  connection  with  a  self- 
governance  tribe: 

1.  Mineral,  Environmental,  and 
Energy  Assessments. 

2.  USGS  Earthquake  Hazards 
Reduction  Program. 

3.  Water  Resources  Data  Collection 
and  Investigations. 

4.  Biological  Resources  Inventory, 
Monitoring,  Research  and  Information 
Transfer  Activities. 

For  questions  regarding  self- 
governance  contact  Sue  Marcus, 
National  American  Indian/ Alaska 
Native  Liaison,  U.S.  Geological  Survey. 
107  National  Center,  Reston,  VA  20192, 
telephone:  (703)  648-4437,  fax:  (703) 
648-5470. 

IV.  Programmatic  Targets. 

During  Fiscal  Year  2003,  upon  request 
of  a  self-governance  tribe  each  non-BIA 


bureau  will  negotiate  annual  funding 
agreements  for  its  eligible  programs 
beyond  those  already  negotiated. 

Dated:  March  12,  2002. 
William  A.  Sinclair, 

Director,  Office  of  Self-Governance. 

(FR  Doc.  02-7386  Filed  4-^1-02;  8:45  am] 

8ILUNG  CODE  4310-10-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 


[MT-020-1310-AC] 

Notice  of  Meeting 

agency:  Bureau  of  Land  Management 
(BLM),  Montana,  Billings  and  Miles  City 
Field  Offices,  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Eastern  Montana 
Resource  Advisory  Council  will  have  a 
meeting  on  May  9,  2002  at  the  Miles 
City  Field  Office,  main  conference 
room.  111  Garryowen  Road,  Miles  City, 
Montana  starting  at  8  a.m.  Primary 
agenda  topics  include  updates  on  the 
Sage  Grouse  Technical  Committee  and 
Pompey's  Pillar,  reports  on  the  Protest 
Resolution  process  and  rangeland 
monitoring,  and  a  presentation  on 
Public  Land  access. 

The  meeting  is  open  to  the  public  and 
the  public  comment  period  is  set  for  1 
p.m.  The  public  may  make  oral 
statements  before  the  Coimcil  or  file 
written  statements  for  the  Council  to 
consider.  Depending  on  the  number  of 
persons  wishing  to  make  an  oral 
statement,  a  per  person  time  limit  may 
be  established.  Siunmary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Reder,  Acting  PubUc  Affairs 
Specialist,  Miles  City  Field  Office,  111 
Garryowen  Road,  Miles  City,  Montana 
59301,  telephone  (406)  233-2824. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with 
public  land  management.  The  15 
member  Council  includes  individuals 
who  have  expertise,  education,  training 
or  practical  experience  in  the  planning 
and  management  of  public  lands  and 
their  resoiuces  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction  of  the  Council. 


Dated:  March  5.  2002. 
Aden  L.  Seidlitz, 
Associate  Field  Manager. 
[FR  Doc.  02-8197  Filed  4-4-02;  8:45  ami 
BHJJNG  CODE  4310-$S-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Proposed  Construction  of  City  of 
Riverton  Water  Treatment  Plant 

agency:  Office  of  Siuf ace  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Notice  of  application  for  grant 

funding;  public  comment  period  on 

request  to  fund  the  City  of  Riverton 

Water  Trpatment  Plant. 

SUMMARY:  OSM  is  announcing  its  receipt 
of  a  grant  application  from  the  Wyoming 
Department  of  Environmental  Quality, 
Abandoned  Mine  Land  Division 
(AMLD).  Wyoming  is  requesting 
$745,000  from  the  Abandoned  Mine 
Land  Reclamation  Fimd  to  pay  50 
percent  of  the  cost  of  building  a  City  of 
Riverton  Water  Treatment  Plant.  In  its 
application,  the  State  proposes  paying 
for  part  of  the  construction  cost  as  a 
public  facility  project  that  will  benefit  a 
community  impacted  by  mineral 
mining. 

This  notice  describes  when  and  where 
you  may  read  the  grant  application  for 
funding  the  City  of  Riverton  Water 
Treatment  Plant.  It  also  sets  the  time 
period  during  which  you  may  send 
wrritten  comments  on  the  request  to  us. 
DATES:  We  will  accept  written 
comments  until  4  p.m.,  m.s.t.  May  6, 
2002. 

ADDRESSES:  You  should  mail  or  haqd- 
deliver  written  comments  to  Guy  V. 
Padgett,  Casper  Field  Office  Director,  at 
the  address  shown  below.  You  may  read 
Wyoming's  grant  application  for  this 
proposed  project  during  normal 
business  hours  Monday  through  Friday 
(excluding  holidays)  at  the  same 
address.  Also,  we  will  send  one  free 
copy  of  the  grant  application  to  you  if 
you  contact  OSM's  Casper  Field  Office. 

Guy  V.  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Federal 
Building,  Rm.  2403, 100  East  "B"  Street, 
Casper,  Wyoming  82601-1918. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett,  Telephone:  (307)  261-6555. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
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we  withhold  their  home  address  from 
the  rulemaking  [or  administrative] 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circxmistances  in  which  we  would 
withhold  firom  the  rulemaking  [or 
administrative]  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However  we  will  not  consider 
anonymous  comments.  We  will  take  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  business,  available  for 
public  inspection  in  their  entirety. 
SUPPI^MENTARY  mroRMAIXW: 

I.  Background  on  Title  IV  of  SMCRA 

Title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  (SMCRA) 
established  an  Abandoned  Mine  Land 
Reclamation  (AMLR)  program.  The 
purpose  of  the  AMLR  program  is  to 
reclaim  and  restore  lands  and  waters 
that  were  adversely  affected  by  past 
mining.  The  program  is  funded  by  a 
reclamation  fee  paid  by  active  coaling 
mining  operations.  Lands  and  waters 
eligible  for  reclamation  under  Title  FV 
are  primarily  those  that  were  mined  or 
affected  by  mining,  and  abandoned  or 
inadequately  reclaimed  before  August  3, 
1977,  and  for  which  there  is  no 
continuing  reclamation  responsibility 
imder  state.  Federal,  or  other  laws. 

Title  IV  of  SMCRA  allows  States  to 
submit  AMLR  plans  to  us.  We,  on  behalf 
of  the  Secretary  review  those  plans  and 
consider  any  public  comments  were 
receive  about  them.  If  we  determine  that 
a  State  has  the  ability  and  necessary 
legislation  to  operate  an  AMLR  program, 
the  Secretary  can  approve  it.  The 
Secretary's  approval  gives  a  State 
exclusive  authority  to  put  its  AMLR 
plan  into  effect. 

Once  the  Secretary  approves  a  State's 
AMLR  plan,  the  State  may  apply  to  us 
for  money  to  fund  specific  projects  that 
will  achieve  the  goals  of  its  approved 
plan.  We  follow  the  requirements  of  the 
Federal  regulations  at  30  CFR  Parts  874, 
875,  and  886  when  we  review  and 
approve  such  applications. 

n.  Background  on  the  Wyoming  AMLR 
Plan 

The  Secretary  of  the  Interior  approved 
Wyoming's  AMLR  plan  on  February  14, 
1983.  You  can  find  background 
information  on  the  Wyoming  AML 
program,  including  the  Secretary's 
findings  and  our  responses  to 
comments,  in  the  February  14, 1983 
Federal  Register  (48  FR  6536). 


Wyoming  changed  its  plan  a  number  of 
times  since  the  Secretary  first  approved 
it.  In  1984,  we  accepted  the  State's 
certification  that  it  had  addressed  all 
known  coal-related  impacts  in  Wyoming 
that  were  eligible  for  funding  under  its 
program.  As  a  result,  the  State  may  now 
reclaim  low  priority  on-coal  reclamation 
projects.  You  can  reads  about  the 
certification  and  OSM's  acceptance  in 
the  May  25, 1984,  Federal  Register  (49 
FR  22139).  At  the  same  time,  we  also 
accepted  Wyoming's  proposal  that  it 
will  ask  us  for  funds  to  reclaim  any 
additional  coal-related  problems  that 
occur  during  the  life  of  the  AML 
program  as  soon  as  it  becomes  aware  of 
them.  In  the  April  13, 1992,  Federal 
Register  (57  FR  12731).  we  aimoimced 
our  decision  to  accept  other  changes  in 
Wyoming's  plan  that  describe  how  it 
will  rank  eligible  coal,  non-coal,  and 
public  facility  projects  for  fundings. 
Those  changes  also  authorized  the 
Governor  of  Wyoming  to  elevate  the 
priority  of  a  project  based  upon  the 
Governor's  determination  of  need  and 
urgency.  They  also  expanded  the  State's 
ability  to  construct  public  facilities 
under  section  411  of  SMCRA.  We 
approved  additional  changes  in 
Wyoming's  plan  concerning  non-coal 
lien  authority  and  contractor  eligibility 
that  improved  the  efficiency  of  the 
State's  AML  program.  That  approval  is 
described  in  the  February  21, 1996, 
Federal  Register  (61  FR  6537). 

Once  a  State  certifies  that  it  has 
addressed  all  remaining  abandoned  coal 
mine  problems  and  the  Secretary 
concurs,  then  it  may  request  funds  to 
undertake  abandoned  non-coal  mine 
reclamation,  community  impact 
assistance,  and  public  facilities  projects 
under  section  411(b),  (e),  and  (f).  of 
SMCRA. 

State  law  and  regulations  that  apply 
to  the  proposed  Abandoned  Coal  Mine 
Land  Program  City  of  Riverton  Water 
Treatment  plan  funding  request  include 
Wyoming  Statute  35-11-1202  and 
Wyoming  Abandoned  Mine  Land 
Regulations .  Chapter  VII ,  of  the 
Wyoming  Abandoned  Mine  Program. 

m.  Wyoming's  Request  to  Fund  the 
Cost  of  the  City  of  Riverton  Water 
Treatment  Plant 

The  Wyoming  Department  of 
Environmental  Quality  will  submit  to  us 
a  grant  application  in  the  fall  of  2003. 
In  that  application,  Wyoming  will  ask 
for  $745,000  to  pay  for  a  part  of  the  cost 
of  constructing  the  city  of  Riverton 
water  treatment  plant.  The  Governor  of 
Wyoming  certified  the  need  and 
urgency  to  fund  this  project  prior  to 
completing  the  State's  remaining 
inventory  of  non-coal  reclamation  work, 


as  allowed  by  section  411(f)  of  SMCRA. 
That  certification  says  the  project  is  in 
a  community  impacted  by  mineral 
mining  activities.  The  requested  funding 
in  the  2003  graixt  is  50  percent  of  the 
project's  total  cost.  Money  for  the 
balance  of  the  project  cost  will  come 
from  the  city  of  Riverton  reserves. 

This  project  addresses  the  need  for 
upgrades  in  the  Riverton  Water 
Treatment  Plant  to  meet  EPA  standards 
for  lead  and  copper,  and  insiu«  a  safe 
drinking  water  supply  for  the  citizens  of 
Riverton.  The  Governor's  certification 
states  that  the  safety  hazards  impacting 
the  city  of  Riverton  water  users  warrant 
funding  of  this  project  before  the 
remaining  inventory  of  non-coal 
projects  are  completed. 

IV.  How  We  Will  Review  Wyoming's 
Grant  Application? 

We  will  review  the  grant  application 
using  regulations  at  30  CFR  875.15; 
specificadly  subsections  875.15(e)  (1) 
through  (7).  As  stated  in  those 
regulations,  the  application  must 
include  the  following  information:  (1) 
The  need  or  urgency  for  the  activity  or 
the  construction  of  the  public  facility; 
(2)  the  expected  impact  the  project  will 
have  on  Wyoming's  coal  or  minerals 
industry;  (3)  the  availability  of  funding 
bom  other  sources  and,  if  other  funding 
is  provided,  its  percentage  of  the  total 
cost  involved;  (4)  documentation  from 
other  local.  State.  Federal  agencies  with 
oversight  for  such  utilities  or  facilities 
describing  what  funding  they  have 
available  and  why  their  agency  is  not 
fully  funding  this  specific  project;  (5) 
the  impact  on  the  State,  the  public,  and 
the  minerals  industry  if  the  facility  is 
not  funded;  (6)  the  reason  why  this 
project  should  be  selected  before  the 
priority  projects  relating  to  the 
protection  of  public  health  and  safety  or 
the  environment  frt)m  the  damages 
caused  by  past  mining  activities,  and  (7) 
an  analysis  and  review  of  the  procedure 
Wyoming  used  to  notify  and  involve  the 
public  in  this  request,  and  a  copy  of  all 
comments  received  and  their  resolution 
by  the  State.  Wyoming's  application  for 
the  City  of  Riverton  Water  Treatment 
Plant  project  contains  the  information 
described  in  these  seven  subsections. 

Section  875.15(f)  requires  us  to 
evaluate  all  comments  we  receive  and 
determine  whether  the  funding  meets 
the  requirements  of  section  875.15(e)  (1) 
through  (7)  described  above.  It  also 
requires  us  to  determine  if  the  request 
is  in  the  best  interests  of  the  State's 
AML  program.  We  will  approve 
Wyoming's  request  to  fund  this  project 
if  we  conclude  that  it  meets  all  the 
requirements  of  30  CFR  875.15. 
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V.  What  To  Do  if  You  Want  to  Comment 
on  the  Proposed  Project 

We  are  asking  for  public  comments  on 
Wyoming's  request  for  funds  to  pay  for 
part  of  the  cost  of  constructing  the  city 
of  Riverton  water  treatment  plant.  You 
are  welcome  to  comment  on  the  project. 
If  you  do,  please  send  us  written 
comments.  Make  sure  your  comments 
are  specific  and  pertain  to  Wyoming's 
funding  request  in  the  context  of  the 
regulations  at  30  CFR  875.15  and  the 
provisions  of  section  411  of  SMCRA. 
You  should  explain  any 
recommendations  you  make.  If  we 
receive  your  comments  after  the  time 
shown  under  DATES  or  at  locations  other 
than  the  Casper  Field  Office,  we  will  not 
necessarily  consider  them  in  our  final 
decision  or  include  them  in  the 
administrative  record. 

Dated:  March  28,  2002. 
Guy  Padgett, 

Director,  Casper  Field  Office. 
IFR  Doc.  02-8232  Filed  4-4-02;  8:45  am] 

BILUNG  CODE  4310-05-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Invmtigation  No.  701-TA-428  (Preliminary) 
and  Investigations  Nos.  731-TA-092-1005 
(Preliminary)] 

Oil  Country  Tubular  Goods  From 
Austria,  Brazil,  China,  Colombia, 
France,  Germany,  India,  Indonesia, 
Romania,  South  Africa,  Spain,  Turkey, 
Ukraine,  and  Venezuela 

agency:  United  States  International 
Trade  Commission. 
action:  Institution  of  countervailing 
duty  and  antidumping  investigations 
and  scheduling  of  preliminary  phase 
investigations.  


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  countervailing  duty  investigation 
No.  701-TA-^28  (Preliminary)  and 
antidumping  investigations  Nos.  731- 
TA-992-1005  (Preliminary)  under 
sections  703(a)  and  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1671b(a)  and  19 
U.S.C.  1673(a))  (the  Act)  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  wdth 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Austria  of  certain  oil 
country  tubular  goods,  provided  for  in 
subheadings  7304.21.30,  7304.21.60, 
7304.29.10,  7304.29.20,  7304.29.30, 
7304.29.40,  7304.29.50,  7304.29.60, 


7305.20.20,  7305.20.40,  7305.20.60, 
7305.20.80,  7306.20.10,  7306.20.20, 
7306.20.30,  7304.60.40,  7306.20.60,  and 
7306.20.80  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  subsidized  by  the 
Government  of  Austria,  and  by  reason  of 
such  imports  from  Austria,  Brazil, 
China,  Colombia,  France,  Germany, 
India,  Indonesia,  Romania,  South 
Africa,  Spain,  Turkey,  Ukraine,  and 
Venezuela  that  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value. 
Unless  the  Department  of  Commerce 
extends  the  time  for  initiation  pursuant 
to  section  702(c)(1)(B)  and  732(c)(1)(B) 
of  the  Act  (19  U.S.C.  1671a(c)(l)(B)  and 
19  U.S.C.  1673a(c)(l)(B)),  the 
Commission  must  reach  preliminary 
determinations  in  coimtervailing  duty 
and  antidmnping  investigations  in  45 
days,  or  in  this  case  by  May  13,  2002. 
The  Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  May  20,  2002. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  March  29,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reavis  (202-205-3185),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  vrill  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www./usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 

SUPPLEMENTARY  INFORMATION: 


Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  March  29,  2002,  by  counsel  on  behalf 
of  IPSCO  Tubulars,  Inc.,  Camanche,  lA; 
Koppel  Steel  Corp.,  Ambridge,  PA;  Lone 
Star  Steel  Co.,  Dallas,  TX;  Maverick 
Tube  Corp.,  Chesterfield,  MO,  Newport 
Steel  Corp.,  Newport,  KY;  and  United 
States  Steel  Corp.,  Pittsburgh,  PA. 


Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  countervailing  duty  and 
antidumping  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  order  (APO) 
and  BPI  Service  List 

Piu-suant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these 
investigations  available  to  authorized 
applicants  representing  interested 
parties  (as  defined  in  19  U.S.C.  1677(9)) 
who  are  parties  to  the  investigations 
under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to- 
receive  BPI  imder  the  APO. 

Confierence 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  the  investigations  for 
9:30  a.m.  on  April  19,  2002,  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Larry  Reavis 
(202-205-3185)  not  later  than  April  17. 
2002,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
coimtervailing  and  antidumping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 
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Written  Submission 

As  provided  in  sections  201 .8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  April  24,  2002,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  mvestigations.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3.  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  dociunent 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  The  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  April  2.  2002. 

By  order  of  the  Commission. 

Marilyn  R.  Abbott. 

Secretgry. 

[FR  Doc.  02-8330  Filed  4-4-02;  8:45  am] 

BtLUNQ  COOe  7020-(»-M 


DEPARTMErfT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Infonnation  Collection 
Actlvltlea:  Comment  Requeet 

action:  60-Day  notice  of  information 
collection  under  review;  certificates  for 
health  care  benefits. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  Jime  4,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 


information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Infonnation  Collection: 
Revision  of  currentiy  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Certificates  for  Health  Care  Benefits. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number 
(File  No.  OMB-15).  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Not-for-profit 
institutions.  The  data  collected  in  this 
process  is  used  by  the  credentialing 
organization  to  determine  if  the  alien  is 
eligible  to  receive  a  certificate.  The 
Certificate  is  then*  submitted  to  the  INS 
by  an  alien  in  order  to  obtain  an 
immigration  benefit. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  avemge  respondent  to 
respond:  7,000  respondents  at  2  hours 
per  response  and  14,000  applicant 
responses  at  1.66  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  37,240  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  Director,  Regulations 
and  Forms  Services  Division. 
Inunigration  and  Naturalization  Service, 
425  I  Street,  NW.,  Washington,  EX] 
20536;  (202)  514-3291.  Additionally, 
comments  and/or  suggestions  regarding 


the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  director  to  Mr.  Richard 
A.  Sloan. 

If  additional  information  is  required 
contact  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Suite  1600,  Washington, 
DC  20530. 

Dated:  March  28.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-8187  Filed  4-4-02;  8:45  am) 

BILUNG  C006  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Actlvltlea:  Extenalon  of  Exiating 
Collection;  Comment  Requeat 

action:  60-Day  notice  of  infonnation 
collection  under  review;  application  for 
authorization  to  issue  health  care 
certificates;  Form  1-905. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  bom  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  imtil  June  4,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
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electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  ciurently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Authorization  to  Issue 
Health  Care  Certificates. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-905.  Business  and 
Trade  Services,  Adjudications  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Not-for-profit 
institutions.  The  data  collected  on  this 
form  is  used  by  the  Service  to  determine 
eligibility  of  an  organization  to  issue 
certificates  to  foreign  health  care 
workers. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10  responses  at  4  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  40  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Sti-eet,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Suite  1600,  Washington, 
DC  20530. 

Dated:  March  28,  2002. 
Richard  A  Sloan,  < 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-8188  Filed  4-4-02;  8:45  am) 

eaiMG  CODE  44ia-10-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submisaion  for  OMB  Review; 
Comment  Requeat 

March  29,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  docimientation  contact 
Marlene  Howze  at  ((202)  219-8904  or 
email  Howze-Marlene@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  PWBA, 
Office  of  Management  and  Budget, 
Room  10235.  Washington,  DC  20503 
((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Pension  and  Welfare  Benefits 
Administration  (PWBA). 

Title:  Application  for  EFAST-1 
Electronic  Signature  and  Codes  for 
EFAST  Transmitters  and  Software 
Developers. 

OMB  Number:  1210-0117. 

Affected  Public:  Business  or  other  for- 
profit.  Individuals  or  households,  and 
Not-for-profit  institutions. 

Frequency:  On  Occasion. 

Number  of  Respondents:  7,200. 

Number  of  Annual  Responses:  7,200. 


Estimated  Time  Per  Response:  20 
minutes. 

Total  Burden  Hours:  2,400. 

Total  Aimualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaiidng  systems  or  purchasing 
services:)  $2,736.00 

Description:  Section  104  of  the 
Employment  Retirement  Income 
Security  Act  of  1974,  as  amended, 
requires  that  administrators  of  pension 
and  welfare  plans  (collectively, 
employee  benefit  plans),  and  employers 
sponsoring  certain  fiinge  benefit  plans 
and  other  plans  of  deferred 
compensation,  file  returns/reports 
annually  with  the  Secretary  of  Labor 
concerning  the  financial  condition  and 
operation  of  the  plans.  The  EFAST-1  is 
used  by  filers  of  Forms  5500  and  550Q- 
EZ  and  software  developers  who  wish  to 
participate  in  an  electronic  filing 
program.  EFAST-1  will  transmit  filer 
signatiues  and  declarations  to  the 
EFAST  system  so  that  program 
participants  may  receive  secure  codes 
for  electronic  submission.  The 
electronic  signatures  and  other  codes 
also  provide  future  verification  of  a 
filer's  standing  as  a  qualified  participant 
in  the  electronic  filing  program  and  a 
means  of  contact  for  information 
exchange  and  publication  distribution 
between  the  filer,  transmitter,  or 
software  developer  and  the  Department. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-8263  Filed  4-4-02;  8:45  am) 

BILLING  COOE  4S10-29-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

SutMnlaalon  for  OMB  Review; 
Comment  Requeat 

March  25,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  docimientation  contact 
Marlene  Howze  at  (202)  219-8904  or 
Email  Howze-Marlene@dol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
ESA,  Office  of  Management  and  Budget, 
Room  10235.  Washington,  DC  20503 
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((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  .on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Miner's  Claim  for  Benefits 
Under  the  Black  Lung  Benefits  Act;  (2) 
Employment  History;  (3)  Miner 
Reimbursement  Form. 

OhtB  Number:  1215-0052. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit. 

Frequency:  On  Occasion. 

Total  Respondents/Responses:  20,200. 

Total  Burden  Hours:  9,116. 


Form 


CM-911 

CM-911a 

CM-915 


Respond- 
ents/re- 
sponses 


4.800 
5,900 
9,500 


Estimated 
time  per  re- 
sponse 
(min) 


45 
40 
10 


Burden 
hours 


3.600 
3.933 
1.583 


Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $4,060.75. 

Description:  The  Black  Lung  Benefits 
Act  of  1977,  as  amended,  30  U.S.C.  901 
et.  seq.,  provides  for  the  payment  of 
benefits  to  coal  miners  who  are  totally 
disabled  by  black  lung  disease,  and  to 
certain  survivors.  The  CM-911  is  the 
application  for  benefits.  The  CM-911a, 
which  is  completed  along  with  the  CM- 
911,  renders  a  complete  history  of 
employment  and  is  used  to  establish 
employment  criteria  for  benefit 
eligibility.  CM-915  is  the  standard  data 
collection  form  used  by  miner  payees 
when  requesting  reimbursement  for 
black  lung  related  medical  services.  If 
the  information  were  not  collected,  the 
requirement  of  the  Act  would  not  be 
met  and  the  potential  for  making 
improper  reimbursements  to  the  miner 
payees  would  increase  and,  in  some 
cases,  delay  program  reimbursements  on 
medical  treatment  claims. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Pre-Hearing  Statement. 

OMB  Number:  1215-0085. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit. 

Frequency:  On  Occasion. 

Number  of  Respondents:  6,800. 

Number  of  Annual  Responses:  6,800. 

Estimated  Time  Per  Response:  10 
minutes. 

Total  Burden  Hours:  1,088. 

Total  Annualized  Capital/Startup 
Costs:  SO. 


Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $2,595.50. 

rtescription.  Title  20,  CFR  702.317 
provides  for  the  referral  of  claims  under 
the  Longshore  and  Harbor  Workers' 
Compensation  Act.  This  Act  provides 
benefits  to  workers'  injured  in  maritime 
employment  on  the  navigable  waters  of 
the  United  States  or  in  an  adjoining  area 
customarily  used  by  an'employer  in 
loading,  unloading,  repairing,  or 
building  a  vessel.  The  LS-18  is  used  to 
refer  cases  to  the  Office  of 
Administrative  Law  Judges  for  formal 
hearings  under  the  Act.  The  information 
obtained  is  used  to  establish  and  clarify 
the  issues  involved  and  to  prepare  cases 
for  formal  hearings.  If  the  information 
were  not  collected,  there  would  not  be 
a  uniform  method  of  referring  cases  for 
formal  hearings  or  a  means  to  determine 
the  issues  involved  for  resolution. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Overpayment  Recovery 
Questionnaire. 

OMB  Number:  1215-0144. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Number  of  Respondents:  4,500. 

Number  of  Annual  Responses:  4,500. 

Estimated  Time  Per  Response:  1  hour. 

Total  Burden  Hours:  4.500. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
servicesj.  $1,665.00. 

Description:  The  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  as 


amended,  30  U.S.C.  923(b)  and  20  CFR 
725.544(c)  authorize  the  Black  Limg 
program  to  collect  information  to 
determine  whether  or  not  the  recovery 
of  any  Black  Lung  or  Federal 
Employees'  Compensation  (FECA) 
overpayment  may  be  waived 
compromised,  terminated,  or  collected 
in  full.  The  OWCP-20  collects 
information  to  ascertain  the  financial 
profile  of  beneficiaries  who  have  been 
overpaid  benefits,  and  their  ability  to 
repay.  If  the  information  were  not 
collected,  Black  Lung  and  FECA  would 
have  little  basis  to  decide  on  collection 
proceedings. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Claim  for  Continuance  of 
Compensation. 

OMB  Number:  1215-0154. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Number  of  Respondents:  5,900. 

Number  of  Annual  Responses:  5,900. 

Estimated  Time  Per  Response:  5 
minutes. 

Total  Burden  Hours:  492 . 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $2,006.00. 

Description:  The  Office  of  Workers' 
Compensation  Programs  (OWCP) 
administers  the  Federal  Employees' 
Compensation  Act,  5  U.S.C.  8133. 
Under  the  Act,  eligible  dependents  of 
deceased  employees  receive 
compensation  benefits  on  account  of  the 
employee's  death.  The  CA-12  is  used  to 
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obtain  information  on  marital  status  of 
beneficiaries  in  death  cases,  in  order  to 
determine  continued  entitlement  to 
benefits  under  the  provisions  of  the 
Federal  'Employees'  Compensation  Act. 
If  the  information  were  not  collected  the 
OWCP  could  not  ensure  that  death 
benefits  being  paid  are  correct  and  that 
payments  are  not  made  to  ineligible 
survivors. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-8264  Filed  4-4-02;  8:45  am) 

BiamG  CODE  4510-CK-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  2974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  March,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations ,» or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  C3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
fA-W-40,349:  Willametee  Industries, 
Inc.  (Currently  Know  as 
Weyerhaueser),  Saginaw  Planer, 
Saginaw,  OR 


TA-W-40.370;  Valley  Precision  Tool, 

Inc..  Tower  City.  PA 
TA-W^0,679;  Eaton  Corp..  Powertrain 

and  Specialty  Controls  Div., 

Sanford.  NC 
TA-W-40.515;  lEC  Electronics,  Newark. 

NY 
TA-W-39,947;  Martin  Marietta 
Magnesia  Specialties,  Inc., 
Manistee,  MI 
TA-W-40,887;  Spicer  Driveshaft 
Manufacturing,  Inc..  Div.  Of  The 
Dana  Corp.,  Lima,  OH 
TA-W^0,369;  Tempel  Steel  Corp., 

Formerly  Known  as  PSW  Industries, 
Michigan  City,  IN 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-40,816;  Connolly  North  America, 

LU:,  El  Paso,  TX 
TA-W-40,026;  PCS  Phosphate,  A  Div. 

Of  Potash  Corp.,  Aurora,  NC 
TA-W-40,945;  Barry  of  Laredo,  R.G. 

Barry  Corp.,  Laredo,  TX 
TA-W-40,417;  NTN-Bower  Corp., 

Hamilton,  AL 
TA-W-40.962;  Western  Power  Products, 

Hood  River,  OR 
TA-W~iO,543;  Steelcase  Wood  Div.. 

Fletcher,  NC 
TA-W-40,992;  Saco  Lowell,  Inc.,  Easley, 

SC 
TA-W-40, 1 1 0;  Delta  Woodside 
Industries,  Delta  Mills  Furman 
Plant,  Fountain  Inn,  SC 
TA-W~40,183;  Optical  Coating 

Laboratories,  Inc.,  JDS  Uniphase, 
Rochester,  NY 
TA-W-40,531;  Price  Pfister,  Pacoima. 

CA 
TA-W-41,001;  Oxford  Automotive, 
Oscoda  Div.,  Oscoda,  MI 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-4 1 ,083;  Ellery  Homestyles  LLC, 

Pinefluff,  NC 
TA-W-40.715;  Steward  and  Stevenson 

Power,  Inc.,  Albuquerque,  NM 
TA-W-40, 734;  Modular  Mining 

Systems,  Tucson,  AZ 
TA-W-40,847;  Brunswick  Foreign  Trade 
Zone,  Inc.,  Brunswick.  GA 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  dining  the 
relevant  period  as  required  for 
certification. 

TA-W-41,055;  Portex,  Inc.,  Formerly 
Simsportex,  A  Subsidiary  of  Smiths 
Group  PLC,  Fort  Myers,  FL 
TA-W-40,465;  Hershey  Foods  Corp., 
Pennsburg  Plant,  Pennsburg,  PA 


TA-W-40.602;  Chemwest  Systems,  Inc., 
Portland.  OR 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-39,996;  PixTech,  Inc..  Boise,  ID; 

August  29,  2000 
TA-W-40, 075;  Pohlman  Foundry  Co., 
Inc.,  Buffalo,  NY:  September  6, 
2000 
TA-W-40, 347;  Phelps  Dodge  Miami. 
Inc.,  Claypool,  AZ:  November  2, 
2000 
TA-W-40,437;  Thomas  Henshall  Silk 
Finishing  Co.,  Inc.,  Paterson,  NJ: 
October  18,  2000 
TA-W-40, 540;  Beta  Steel  Corp.,  portage, 

IN:  December  26.  2000 
TA-W-40,650;  Signal  Transformer  Col,    . 

Inwood,  NY:  November  7,  2000 
TA-W-40,740;  Corning,  Inc.,  Greenville 
Plant,  Greenville,  OH:  December  27, 
2000 
TA-W-40,935;  Nice  Ball  Bearing  Co.,  A 
Subsidiary  of  Roller  Bearing  Corp., 
Kulpsville,  PA:  January  22.  2001 
TA-W-40,989,  California  Cedar 

Products  Co..  Stockton,  CA:  January 
18.  2001 
TA-W-41.046,  STS  Corp.,  Hialeah,  FL: 

January  12,  2001 
TA-W-41,072;  Fourth,  Inc..  Altex,  LLC, 

Charlotte,  NC:  January  29,  2001 
TA-W-41,089;  Weavexx,  AJCerium  Co., 
Greeneville,  TN:  February  10,  2001. 
TA-W-41,100;  Russell  Yam— Alex  City 
Operations  Alexander  City,  AL: 
February  2,  2001. 
TA-W-41,059;  Envy  of  California, 

Bakersfield,  CA:  January  10,  2001 
TA-W-41,019;  Sims  Manufacturing  Co., 
Inc.,  Rutland,  MA:  February  19, 
2001 
TA-W-40,986;  FDB,  Inc.,  Lincolnton, 

GA:  January  30.  2001 
TA-W-40,948;  Boero,  Inc.,  Oakland, 

CA:  January  29,  2001 
TA-W-40,942;  The  Bilrite  Corp.,  Ripley. 

MS:  November  19,  2001 
TA-W-40.922;  Emerson  Electric  Co.. 
Alco  Controls  Div.,  Hazlehurst.  GA: 
December  17.  2000 
TA-W-40.857  &■  A,  B.  C;  Fairbanks 
Morse  Engine.  Beloit.  WI,  Norfolk. 
VA.  Seattle.  WA  and  Houston.  TX: 
December  13,  2000 
TA-W-40,853;  Hayes  Lemmerz 

International,  Inc..  Wheels  Business 
Unit.  Somerset.  KY:  November  26. 
2000 
TA-W-40. 688;  Sanmina.  Inc..  A 
Subsidiary  of  Sarmiina-SCI  Co., 
Clinton,  NC:  January  28,  2001 
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TA-W-40.676  &  A:  Tyco  Electronics, 

American  Ave.,  Greensboro,  NC  and 

Piedmont  Triad  Parkway, 

Greensboro,  NC:  December  3,  2000 
TA-W--40.591;  Parker  Hannifin  Corp., 

Gear  Pump  Div.,  Sarasota,  FL: 

October  17.  2000 
TA-W-40,485;  Dyersburg  Corp.. 

Charlotte.  NC:  March  30.  2000 
TA-W-40.468:  DT  Magnetics 

International.  Inc..  Dover,  NH: 

October  22.  2000t{ 
TA-W-40.455;  Phelps  Dodge  Bagdad. 

Inc.,  Bagdad,  AZ:  November  13, 

2000 
TA-W-40.402;  Prime  Tanning.  St. 

Joseph.  MO:  October  24.  2000 
TA-W-40,358;  Conectl  Corp.  (Formerly 

Preco  New  Products).  Boise.  ID: 

October  29.  2000 
TA-W-40,156;  Jem  Sportswear.  San 

Fernando.  CA:  September  17.  2000 
TA-W-39.928;  CL  Fashion  Express. 

Inc..  Panorama  City.  CA:  August  16. 

2000 
TA-W-39,749;  BMP  Copper.  Inc..  Pinto 

Valley.  Miami.  AZ:  July  1 1 .  2000 
TA-W-39.631;  Merix  Corp.,  Forest 

Grove.  OR:  January  20.  2001 
TA-W-38.948;  C.B.  Cummings  &■  Sons 

Co..  Norway.  ME:  March  21.  2000 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2.  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibiUty  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  March, 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 


workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-05253:  Mateo  Electronics, 

Mateo  East  Distribution  Center. 

Verona.  VA 
NAFTA-TAA-05554;  Tempel  Steel  Co.. 

Formerly  Known  as  PSW  Industries. 

Michigan  City.  IN 
NAFTA-TAA-05575;  Saturn  Electronics 

and  Engineering,  Inc..  Hudson.  NH 
NAFTA-TAA-05649:  lEC  Electronics. 

Newark.  NY 
NAFTA-TAA-05671:  Beta  Steel  Corp.. 

Portage.  IN 
NAFTA-TAA-05721;  Steelcase  Wood 

Div..  Fletcher.  NC 
NAFTA-TAA-05813:  CHF  Industries. 

Inc..  Loris.  SC 
NAFTA-TAA-05891:  Fort  Dearborn  Co.. 

Coldwater.  MI 
NAFTA-TAA-05361:  Delta  Woodside 

Industries.  Inc..  Delta  Mills  Furman 

Plant.  Fountain  Inn.  SC 
NAFTA-TAA-05520:  Willamette 

Industries,  Inc..  (Currently  Known 

as  Weyerhaueser).  Saginaw  Planer. 

Saginaw.  OR 
NAFTA-TAA-05830:  D  and  M  Tool. 

Inc.,  Meadville.  PA 
NAFTA-TAA-05832:  Pittsburgh 

Annealing  Box  Co..  LLC.  Pittsburgh, 

PA 
NAFTA-TAA-05867:  Tracy  Miimtronix 

Corp..  Tracy.  MN 
NAFTA-TAA-05883:  Midwest 

International,  dibia  Midwest 

Manufacturing  Co..  Stanberry.  MO 
NAFTA-TAA-05948:  Textile  Parts  and 

Machine  Co..  Gastonia.  NC 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  250(a),  Subchapter  D,  Chapter  2, 
Title  II,  of  the  Trade  Act  of  1974,  as 
amended. 

NAFTA-TAA-05894:  Puget  Sound 
Energy.  Inc..  Bellevue.  WA 

NAFTA-TAA-05811;  Thomson 

Multimedia.  Inc..  Indianapolis.  IN 


NAFTA-TAA-05779;  Brunswick  Foreign 
Trade  Zone,  Inc..  Brunswick,  GA 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

NAFTA-TAA-05862;SMT  Automotive 
Group.  Schroder  Machine  and  Tool, 
Hanover.  MI 

Afifirmative  Detenninations  NAFTA- 
TAA 

NAFTA-TAA-05675:  STS  Apparel 
Corp..  Hialeah.  FL:  December  8.  . 
2000 

NAFTA-TAA-05808:  Fourth.  Inc.. 
Altex.  LLC.  Charlotte.  NC:  January 
31.  2001 

NAFTA-TAA-05876;  Lamb  Technicon. 
A  Div.  of  Unova.  Warren.  MI: 
February  19.  2001 

NAFTA-TAA-5929;  Oxford  Automotive. 
Oscoda  Div..  Oscoda.  MI:  December 
21.2000 

NAFTA-TAA-05365;  CL  Fashion 
Express.  Inc.,  Panorama  City.  CA: 
August  16.  2000 

NAFTA-TAA-05704;  Odetics.  Inc.. 
-GYYR  CCTVDiv..  Anaheim.  CA: 
November  26.  2000 

NAFTA-TAA-05959:  Hoffman 
Enclosures.  Inc..  A  Pentair  Co.. 
Anoka.  MN:  January  15.  2001 

NAFTA-TAA-0581 7;  Parker  Hannifin 
Corp..  Gear  Pump  Div..  Sarasota. 
FL:  October  17.  2000 

NAFTA-TAA-05924:  Takata  Restraint 
Systems.  Inc..  Cheraw.  SC:  January 
24.  2001 

NAFTA-TAA-C5939;  Tractech.  Inc.. 
Delco  Remy.  Warren,  MI:  March  2, 
2001 

NAFTA-TAA-C5321:  Satilla 

Manufacturing  Co.Jnc.  Blackshear, 
GA :  September  1 4.  2000 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  diuing  the  month  of  March, 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C-5311, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  March  29,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  02-8267  Filed  4-4-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-41.010] 

Dupont  Beaumont  Worlcs,  Beaumont, 
TX;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  11,  2002,  in  response 
to  a  worker  petition  which  was  filed  by 
the  company  on  behalf  of  workers  at 
Dupont  Beaimiont  Works,  Beaumont, 

Texas. 

An  active  investigation  covering  the 
petitioning  group  of  workers  is  already 
in  process  (TA-W-40.949). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  bewi  terminated. 

Signed  in  Washington.  DC  this  18th  day  of 
March  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  02-8273  Filed  4-4-02;  8:45  am] 
WUMQ  CODE  4S10-3e-M 


TA-W 


40,821 

40,822 

40,823 

40,824 

40,825 

40,826 

40.827 

40,828 

40,829 

40,830 

40,831 

40,832 

40,833 

40.834 

40,835 

40,836 

40.837 

40,838 
40,839 
40,840 
40.841 


Sut>|ectfirTn 
(Petitioners) 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

INVESTIGATIONS  REGARDING 
CERTIRCATIONS  OF  EUGIBILITY  TO 
APPLY  FOR  WORKER  ADJUSTMENT 
ASSISTANCE 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  n, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

APPENDIX 
[Petitions  instituted  on  02/19/2002] 


the  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  if  filed  in  waiting  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  15,  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  April  15, 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Dated:  Signed  at  Washington,  DC.  this  19th 
day  of  February.  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 


GettwheN  Gold  (Comp)    

Daniel  Measurement  (Comp)   

Gtenayre  Electronics  (Wkrs)    

Fort  Dearborn  Co.  (Wltrs)    

Artex  International  (Wkrs)    

Leemah  Electronics  (Wkrs)   

Argus  International  (Wkrs)    

Citizens  Gas  and  Coke  (IBEW)    

Sdentifk:  MoWing  (Wkrs)   

Wire  Rope  Corp.  of  America  (Wkrs) 
Bunows  Packaging  Corp  (Wkrs)  .... 

King  Press  Corp  (Comp)   

PittstHjrgti  Annealing  Box  (USWA) 

Levotor  Kirsch  Window  (Comp)    

Leybokj  Vacuum  USA  (Wkrs)    

Badger  States  Tanning  (Wkrs)   

GokJen  Books  Publishing  (Comp)   .. 


Pannier  Corp.  (lAW)   .. 
BMP  America  (Comp) 
Bradley  Scott  (UNITE) 
FCI  USA  (Wkrs)    


Location 


GokXHida,  NV  

Statestx>ro,  GA    .... 

Quincy,  IL   

CokKvater,  Ml   

West  Point,  MS  .... 
San  Francisco.  CA 

iViG^RCyi  I  L     

Indianapolis,  IN  .... 
Brownsville,  TX  .... 
Kansas  City,  MO   .. 

Little  Falls,  NY  

Joplin,  MO   

PittstXKgh,  PA    

Westminster,  CA   .. 

Export.  PA   

Milwaukee.  Wl  

Racine.  Wl    


PittstHjrgh.  PA 
Portland.  OR    . 
Fall  River.  MA 
Emigsville.  PA 


Date  of  pe- 
titkm 


01/03/2002 

09/05/2001 

01/10/2002 

01/08/2002 

10/16/2001 

11/30/2001 

01/07/2002 

01/21/2002 

12/04/2001 

01/16/2002 

12/31/2001 

12/18/2001 

12/18/2001 

01/28/2002 

12/07/2001 

01/18/2002 

01/10/2002 

12/11/2001 
01/07/2002 
10/26/2001 
01/07/2002 


Product(s) 


Gokj. 

Valves  and  Turt>ines. 

Messaging  Voice  Platform.  Paging  Switch. 

Labete  for  Food  Containers. 

Tables  Linens. 

Circuit  Boards. 

Cut  Fabrics  for  Garments. 

Foundry  and  Blast  Fumace  Coke.  > 

Spiral  Saws. 

Drawn  Bright  Wire. 

Food  Containers. 

Printing  Presses. 

Steel  Fittings  and  Welding. 

Window  Blinds. 

Dry  Vacuum  Pumps. 

Suede  Leather  Splits  for  Shoes. 

Customer       Support— Publish       ChlkJren 

Books. 
Metal  Tags,  Printers,  Lasers. 
Components— Offk»  Automatton  Industry. 
Ladies'  and  Men's  Jackets. 
Electrical  Connectors. 
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aiUJNO  CODE  4S10-30-H 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eilgibiiity  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 


TA-W 


instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  15,  2002. 

Appendix 

[Petitions  instituted  on  02/2S/2002] 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  April  15, 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistamce,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
IX]  20210. 

Signed  at  Washington,  DC  this  25th  day  of 
February,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 


40.842  . 

40.843  . 

40.844  . 

40.845  . 

40.846  . 

40.847  .. 

40.848  . 

40.849  . 

40.850  . 

40.851  . 

40.852  . 

40.853  . 

40.854  . 

40.855  . 

40.856  . 

40.857  . 
40,857A 
40,857A 
40,857C 

40.858  . 

40.859  . 

40.860  . 

40.861  . 

40.862  . 

40.863  . 

40.864  . 

40.865  . 

40.866  . 

40.867  . 

40.868  . 

40.869  . 

40.870  . 

40.871  . 

40.872  . 


Subject  firm 
(Petitioners) 

Milwaukee  Electric  Tool  (Wkrs)  

Superior  Millings  (Wkrs)    

General  Electric  Co  (Wkrs)    

Clearpine  Mouldings.  Inc.  (Co.)    .... 

Praxair.  Inc.  (TRLU)    

Brunswtch  Foreign  Trade  (Co.)   

Wateree  Textile  Corp  (Wkrs)    

Denso  Sales  Cairtomia  (Co.)    

^4ew  Bold  Corporation  (Wkrs)    

Owens  Illinois  (Wkrs)    

Amarilk)  Cooper  Refinery  (Co.)   

Hayes  Lemmerz  (Wkrs)    

I^C  Specialties  (Co.)   

Quebecor  Worid  Kingsport  (USWA) 

Powemiatic  Corp,  (USWA)    

Goodrich  Corp.,  Fairbanks  (Wkrs) 
Fairbanks  Mo>rse  Engine  (Wkrs)    ... 
Fairt>anks  Morse  Engine  (Wkrs)    ... 
Fairt>anks  Morse  Engine  (Wkrs)    ... 

National  Oilwell  (Wkrs)    

Jacmel  Jewels  (Wkrs)    

Inovec,  Inc.  (Co.)   

Master  Design  Furniture  (Wkrs)   .... 

Brother  Industnes  USA  (Co.)    

MacDemiid  GraphK  Arts  (UNITE)  . 

ECC  Card  Ctothing  (Co.)    

SoTKico  Products  (Co.)   

Tuscarora  (Co.)    

Chase  Collections  (Co.)    

Lopal  Securities,  Inc.  (UNITE)    

Continental  Tire  North  (Co.)   

Porex  Technotogies  (Wkrs)   

TRW  Aeronautical  Systems  (Wkrs) 
Hein  Wemer  (Co.)   


Locatkm 


BIytheville,  AR   ... 

Huriey,  Wl    

Pittsfiekl,  MA   

Prineville,  OR  .... 
Niagara  Falls,  NY 
Brunswick,  GA    .. 

Lugott,  SC    

Long  Beach,  CA 
Rocky  Mt.  WA    ... 
Newtxiryport,  MA 

Amerilk),  TX    

Somerset,  KY  .... 
Oceanstde,  NY  .. 
Kingsport,  TN  .... 
McMinnville,  TN   . 

Betoit,  Wl    

Norfolk,  VA    

Seattle,  WA   

Houston,  TX    

McAlester,  OK  ... 
Long  Island,  NY 

Eugene,  OR    

Eupora,  MS    

Bartlett,  TN    

Adams,  MA    

Fall  River,  MA  ... 
Lincolnton,  NO    .. 

Cortland,  NY    

Fall  River,  MA  ... 
New  Yorit,  NY  ... 
Bamesville.  GA  . 
College  Point.  NY 

Aurora,  OH   

Baraboo,  Wl   


Date  of  pe- 
tition 


11/05/2001 
01/16/2002 
06/08/2001 
01/08/2002 
01/14/2022 
01/15/2001 
01/10/2002 
01/02/2002 
12/13/2001 
11/09/2001 
01/03/2002 
11/24/2002 
01/09/2002 
02/06/2002 
01/04/2002 
12/13/2001 
12/13/2001 
12/13/2001 
12/13/2001 
01/04/2002 
11/27/2001 
01/25/2002 
02/06/2002 
10/31/2001 
02A)6/2002 
01/14/2002 
02/05/2002 
10/29/2001 
01/04/2002 
11/29/2001 
01/02/2002 
01/02/2002 
12/07/2001 
01/02/2002 


Product(s) 


Electric  Tools. 

Rough-Cut  Green  Lumber. 

Accounting  Services. 

Door  Frames. 

Industrial  Gases. 

Rents  Out  Warehouse  Facilities. 

Synthetic  Fabrics. 

Automotive  Tul)es  and  Hoses. 

Credit  Card  Imprinters. 

Blow  Molding  Plastic  Containers. 

Cooper:  Cattiodes,  Rod,  Cake. 

Aluminum  Wheels — AutomotMles. 

Moam  Balls. 

Printed  Books. 

Wood  Working  Machinery. 

Large  Diesel  and  Dual  Fuel  Engines. 

Large  Diesel  and  Dual  Fuel  Engines. 

Large  Diesel  and  Dual  Fuel  Engines. 

Large  Diesel  and  Dual  Fuel  Engines. 

Pumps  and  Pump  Parts. 

Fine  Jewelry. 

Optimizers. 

Bed  Room,  Dining  Room  Fumlture. 

Typewriter  Parts. 

Printing  Sleeve  Cylinders. 

Textile  Machine  Parts. 

Paper  Cores. 

Packaging  Materials. 

Ladies'  Dresses. 

Polk»  Uniforms, 

Tire  Cord. 

Porous  Plastic  Components. 

Power  Generators. 

Cotliskxi  Repair  Equipment. 
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BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eilgibiiity  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 


TA-W 


40.772 
40,773 
40.774 
40.775 
40,776 
40,777 

40,778 


40,788 
40,789 
40,790 
40,791 
40,792 
40,793 
40,794 
40,795 


40.796  ... 

40.797  ... 

40.798  .. 

40.799  .. 

40.800  .. 

40.801  .. 

40.802  .. 

40.803  .. 

40.804  .. 
40,804A 

40.805  .. 

40.806  .. 


40.807  .. 

40.808  .. 

40.809  .. 

40.810  .. 
40,81  OA 


instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  15,  2002. 

APPENDIX 
[Petitions  Instituted  on  02/11/2002] 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  April  15, 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  Room  C-5311.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington.  DC  this  11th  day  of 
February,  2002. 
Edward  A.  Tomcliick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 


Subject  fimi  (petitioners) 


O-Cedar  Brands  (Comp) 

S-B  Power  Tool  (Comp) 

Frederick  Goldman  (Comp)  

Pillowtex  (Comp) 

PeritinElmer  Life  Science  (Comp) 
New  Era  Textile  Parts  (Comp) 


NACCO       Materials       Handling 
(Comp). 

Bulklift  Intemational  (UNITE)  

OZ-Gedney  Mfg.  (Wkrs) 

Creative  Leather  &  Vinyl  (Wkrs)  .... 

Philadelphia  Mixers  (lAM) 

Intertape  Polymer  Group  (Wkrs)  .... 

Camtech  Tool  and  MoW  (Wkrs) 

Boeing  Company  (UAW)  

LTV  Steel  Corp  (Comp)  

LTV  Steel  Corp  (Comp)  

LTV  Steel  Corp  (Comp)  

GE  Capital  Modular  Space  (Comp) 


Location 


Portland,  IN  

Walnut  Ridge,  AR 

New  Yori<,  NY  

Tartwro,  NC  

Bettsville,  MD  ....:.. 
Gastonia,  NC  


Greenville,  NC 


Carey  Industries  (Comp) 

Pent)  Corporation  (USAW)  

Springs  Industries  (Comp)  

Lea  Industries  (Comp)  

American  Drew  (Comp)  

ATR  Wire  and  Cable  Co.  (Comp) 

Frederick  Goldman  (Comp)  

J  and  E  Intemational  (Comp)  


Theo.  TIedemann  and  Son  (Comp) 

Hazen  Group  (The)  (UNITE)  

Owen  Federal  Bank  (Wkrs)  

Pinnacle/Tandycraft  (Wkrs) 

OhkJ  MagnetKS  (Wkrs)  

LTV  Steel  Corp  (Wkrs)  

Geotemps,  Inc  (Wkrs) 

Lodestar  Industrial  (Comp)  

Cabinet  Worths  LLC  (Wkrs) 

Distinctive  Woodwori<s  LLC  (Wkrs) 

Valeo  Climate  Control  (Comp) 

PA-Ted  Spring  Co.  (Comp) 

Down  East  Woodcrafters  (Comp) 

Crown,  Cork  and  Seal  (Wkrs) 

Cascade  General  (Comp) 

Solon  Manufacturing  (Comp) 

Solon  Manufacturing  Co  (Comp)  ... 


Carpentersville,  IL 

Brooklyn,  NY  

Milwaukee,  Wl 

Palmyra,  PA 

Rtehmond,  KY 

Meadville,  PA 

Long  Beach,  CA  ... 

Cleveland,  OH 

Cleveland,  OH 

Cleveland,  OH 

Devon,  PA 


Danbury,  CT 

Pittsburgh,  PA 

Fort  Mill,  SC  

Waynesville,  NC 

No.  Wilkesboro,  NC 

Danville,  KY  

New  Yorit,  NY  

El  Paso,  TX 


Mallwah,  NJ  .,... 

Secaucus,  NJ 

West  Palm  Beach,  FL 

Pocahontas,  AR  

Maple  Heights,  OH  .... 

Cleveland,  OH 

Huriey,  NM  

Colvflle,  WA 

Jeffeson  City.  TN  

Jefferson  City.  TN 

Decatur,  IL 

El  Paso.  TX 


Skowhegan,  ME 

S.  Connellsville,  PA 

Portland,  OR  

Skowegan,  ME 

Sok>n,  ME  


Date  of  peti- 
tion 


Product(s) 


01/31/2002 
01/24/2002 
12/18/2001 
01/04/2002 
01/04/2002 
01/02/2002 

01/29/2002 

11/21/2001 
01/09/2002 
10/18/2001 
01/30/2002 
12/21/2001 
12/20/2001 
01/02/2002 
12/26/2001 
12/16/2001 
12/16/2001 
11/02/2002 

01/29/2002 
01/15/2002 
01/14/2002 
12/05/2001 
12/05/2001 
01/04/2002 
12/14/2001 
12/29/2001 

10/25/2001 
01/04/2002 
01/07/2002 
01/11/2002 
01/21/2002 
01/18/2002 
01/09/2002 
11/29/2001 
12/05/2001 
12/05/2001 
12/03/2001 
10/10/2001 

01/09/2002 
01/04/2002 
05/31/2001 
01/15/2002 
01/15/2002 


Brushes,  Mops  and  Brooms. 
Power  Tools. 
Fine  Jewelry. 
Cotton  Yam. 
Cloned  Receptors. 
Card  Screens  used  in  Textite  In- 
dustry. 
Foridift  Trucks  and  Parts. 

Packaging  Bags. 

Electrical  Fittings. 

Cut  &  Sew  Leather  Parts. 

Mixers— Construction  Worit. 

Pressure  Sensitive  Tape. 

Plastic  Injection  Molds. 

Commercial  Aircrafts. 

Railroads  Serving  Steel  Facilities. 

Railroads  Serving  Steel  Facilities. 

Railroads  Serving  Steel  Facilities. 

Rent     Tmcks,     Lease     Portable 

Schools. 
Textile  Dyestuff. 
Glass  Enamels. 
Woven  Greige  Fabrics. 
Fumrture. 
Furniture. 
Radial  Tires. 
Jewelry. 
Sales   &    Distribution    of   Copper 

Tubing. 
Casket  Interiors. 
Ladies'  Sportswear. 
Mortgage  Loan  Servicing. 
Metal  Photo  Frames. 
Lifting  and  Separating  Magnets. 
Railroad  Serving  Steel  Facilities. 
Mining  Personnel  Services. 
Environmental  Systems. 
Television  Cabinets. 
Television  Cabinets. 
Evaporator  assemblies  for  Auto. 
Compression,  Extension  &  Torsk>n 

Springs. 
Wooden  Lattie.     ^ 
Metal  Paper  Lined  Ckjsures. 
Ship  Repair  Services. 
Wooden  Paint  Paddles. 
Wooden  Paint  Paddles. 
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40,810B 

40.811  . 

40.812  . 

40.813  . 
40.81 3A 

40.814  . 

40.815  . 

40.816  . 

40.817  . 
40,81 7A 

40.818  . 

40.819  . 

40.820  . 


Subject  firm  (petitioners) 


(PaWons  InsMuMd  on  02/1 1/2002] 


Sokxi  Manufacturing  Co  (Comp) 
Materials  Processing  (Comp)  .. 
GeoComm  Corp  (Cornp)  

Blough  Wagner  Mfg  Co  (Comp) 
BJough-Wagner  Mfg  Co.  (Comp) 
Master  Lock  (Wkrs)   

Bernhardt  Furniture  (Comp)   

Connolly  North  America  (Comp) 
Northshore  Mining  Co.  (Comp) 
Northshore  Mining  Co.  (Comp) 
Agfa  Corporation  (Comp)   

Schumacher  Electric  (Comp)   ... 

John  Solomon,  Inc  (Comp)   


Location 


PlynrKXJth,  NH  .... 
Riverview,  Ml  .... 
El  Paso,  TX   

Mkidleburg,  PA    . 

Elysburg,  PA    

Milwaukee,  Wl   ... 

Lenoia.  NC    

Highland  Partt,  Ml 
Silver  Bay,  MN    .. 

Bat}b<tt,  MN    

Brevard,  NC    

Hoopeston,  IL  .... 

Somerville,  MA   .. 


Date  of  peti- 
tion 


01/15/2002 
01/08/2002 
01/16/2002 

01/15/2002 
01/15/2002 
01/25/2002 

01/17/2002 
11/01/2001 
12/19/2001 
12/19/2001 
01/25/2002 

01/28/2002 

01/10/2002 


Product(s) 


Wooden  Paint  Paddles. 

Coated  /Vxles — Automotive. 

Provide  Telecommunication  Serv- 
ices. 

Ladies'  Knit  Activewear. 

Ladies  Activewear. 

Laminated  and  Combination 
Locks. 

Home  and  Office  -Wood  Furniture. 

Finished  Leather. 

Iron  Ore  Pellets. 

Iron  Ore  Pellets. 

Medical  X-Ray  Film  and  Polyester 
Base. 

Transformers  arxl  Lead  Assem- 
blies. 

Waistbands,  Pockets— Textiles.  ', 


IFR  Doc.  02-8268  Filed  4-4-02;  8:45  am) 
BIUJNGCOOE  4S10-W-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,579] 

VDO  North  America  LLC;  Wincliester, 
VA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  14,  2002,  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
VDO  North  America  LLC,  Winchester, 
Vireinia. 

Tne  petitioner  has  requested  that  the 
petition  be  withdrawn  with  the 
intention  to  refile  the  petition  when 
increased  company  imports  of  product 
transferred  offshore  become  evident. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  25th  day  of 
March,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade    ' 
Adjustment  Assistance. 
[PR  Doc.  02-8272  Filed  4-4-02;  8:45  am) 
8ILIJNQ  COOE  4S10-M-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  {PRA95)  (44  U.S.C.  3506(c)(2)(A)). 
This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  btuden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  the 
collection  requirements  on  respondents 
can  be  properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  new  collection 
of  data  on  practices  related  to  the 
substate  allocation  of  funds  allotted  to 
states  under  the  Workforce  Investment 
Act  (WLA). 

A  copy  of  the  proposed  survey  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  ADDRESSES  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
June  4,  2002. 

ADDRESSES:  Alberta  F.  Baker,  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration/Office  of 
Policy  and  Research,  200  Constitution 
Avenue,  NW.,  Room  N-5629, 
Washington,  DC  20210,  (202)  693-3642 
(this  is  not  a  toll-free  number), 
ABAKER@doleta.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  data  obtained  frtim  this  survey 
will  provide  information  on  the 


allocation  strategies  used  by  states,  the 
extent  to  which  they  relay  exclusively 
on  factors  identified  explicitly  by  WlA, 
and  the  extent  to  which  they  have  plans 
to  alter  their  allocation  strategies  in 
future  years.  Collection  of  this 
information  is  necessary  for  ETA  to 
fulfill  the  requirements  of  WlA 
171(c)(2)(B)  for  a  study  concerning 
improvements  in  the  WIA  allocation 
formula.  There  are  two  principal  goals 
of  the  data  collection:  (1)  To  provide  a 
national  snapshot  of  the  different 
allocation  strategies  states  have  adopted 
or  are  considering  adopting,  and  (2)  to 
identify  alternative  mechanisms  by 
which  states  might  consider  allocating 
funds,  which  can  then  be  incorporated 
into  quantitative  models  estimating' how 
allocations  differ  as  a  result  of  these 
alternative  strategies. 

Under  the  WlA,  funds  for  both  the 
adult  and  youth  programs  are  to  be 
allocated  primarily  using  formulas 
specified  in  the  Act  itself.  These 
formulas  are  very  similar  to  those  used 
in  the  Job  Training  Partnership  Act 
(JTPA),  which  WIA  replaces.  Under 
WIA,  however,  states  can  allocate  up  to 
thirty  percent  of  their  adult  and  youth 
funding  using  alternative  criteria  than 
those  specified  in  the  Act.  Thus, 
although  many  states  continue  to 
allocate  criteria,  obtaining  results  that 
differ,  perhaps  markedly,  from  those 
they  would  have  received  under  JTPA. 
Examining  these  alternative  strategies 
may  provide  lessons  about  the  impact  of 
allocation  on  the  organizational  and 
financial  stability  of  local  workforce 
investment  boards,  and,  states'  ability  to 
provide  financial  resources  that  target 
the  individuals  that  Congress  intended 
the  Act  to  serve.  States  experience  with 
alternative  formulas  may  also  provide 
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insights  which  may  be  used  to  improve 
the  formulas  for  allotments  to  states. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which:  (a)  Enhance  the  utility,  quality 
and  clarity  of  the  information  to  be 
collected;  (b)  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology; 
and  (c)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information. 

m.  Current  Actions 

DOL  is  seeking  Office  of  Management 
and  Budget  (0MB)  Approval  to  collect 
data  on  the  allocation  strategies  used  by 
states,  the  extent  to  which  they  relay 
exclusively  on  factors  identified 
explicitly  by  WIA,  and  the  extent  to 
which  they  have  plans  to  alter  their 
allocation  strategies  in  future  years. 
There  are  two  principal  goals  of  the  data 
collection:  (1)  To  provide  a  national 
snapshot  of  the  different  allocation 
strategies  states  have  adopted  or  are 
considering  adopting,  and  (2)  to  identify 
alternative  mechanisms  by  which  states 
might  consider  allocating  funds,  which 
can  then  be  incorporated  into 
quantitative  models  estimating  how 
allocations  differ  as  a  result  of  these 
alternative  strategies. 

Type  of  Review:  New. 

Agency:  Employment  and  Training 
Adininistration. 
I  Title:  Study  of  the  WIA  Allocation 
Formula. 

OMB  No:  1205-ONEW. 
I  Affected  Public:  State,  Local,  or  Tribal 
Government. 

Toted  Respondents:  52. 

Frequency:  Once. 

Total  Responses:  52. 

Average  Time  per  Response:  60 
diinutes. 

Estimated  Total  Burden  Hours:  52. 

'  Total  Burden  Cost  (assuming  $30/ 

I  our  staff  time):  $1 ,560. 
Comments  submitted  in  response  to 
lis  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

j  Dated:  April  1,  2002. 

Gerard  F.  Fiala, 

Administrator. 

(FR  Doc.  02-«265  Filed  4-4-02;  8:45  am] 

MLUNO  CODE  4510-«>-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05624] 

AVX  Corporation;  Vancouver,  WA; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  dated  January  25, 
2002,  the  company  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for  North 
American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  January 
3,  2002,  and  was  published  in  the 
Federal  Register  on  January  11,  2002 
(67  FR  1511). 

Pvu-suant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circimistances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 

a6Cisioil 

The  denial  of  NAFTA-TAA  for 
workers  engaged  in  activities  related  to 
the  production  of  electric  capacitors  at 
AVX  Corporation,  Vancouver, 
Washington  was  based  on  the  finding 
that  criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  of  paragraph 
(a)(1)  of  section  250  of  the  Trade  Act,  as 
amended,  were  not  met.  The  company 
did  not  shift  production  of  electric 
capacitors  to  Canada  or  Mexico  and  did 
not  import  electric  capacitors  from 
Canada  or  Mexico.  The  predominant 
cause  of  worker  separations  at  the 
subject  plant  was  a  domestic  shift  of 
production  to  an  affiliated  facility. 

The  petitioner  alleges  that  the 
company  did  not  shift  plant  production 
of  electric  capacitors  to  Mexico,  but  that 
production  remained  in  the  United 
States.  The  petitioner  further  indicates 
that  subject  plant  activities  of  testing, 
visual  inspecting,  packaging,  quality 
assurance  and  shipping  functions  were 
shifted  to  Mexico. 

The  shift  in  activities  related  to 
testing,  visual  inspecting,  packaging, 
quality  assurance  and  shipping 
functions  from  the  subject  plant  to 
Mexico  is  irrelevant,  since  those  worker 


groups  are  engaged  in  support  activities 
(non-production)  rather  ihan  actual 
production  of  electric  capacitors.  Those 
workers  are  separately  identifiable  from 
the  workers  engaged  in  the  production 
of  electric  capacitors. 

The  workers  engaged  in  activities 
related  to  testing,  visual  inspecting, 
packaging,  quality  assurance  and 
shipping  at  the  subject  firm  do  not 
produce  an  article  within  the  meaning 
of  section  250(a)  of  the  Trade  Act,  as 
amended. 

Conclusion 

After  review  of  the  application  for 
reconsideration  and  investigative 
findings,  I  conclude  that  there  has  been 
no  error  or  misinterpretation  of  the  law 
or  of  the  facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  DC  this  25th  day  of 
March  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  02-8269  Filed  4-4-02;  8:45  ami 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Title  II,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Division  of 
Trade  Adjustment  PTAA),  Employment 
and  Training  Administration  (ETA). 
Department  of  Labor  (DOL),  annoimces 
the  filing  of  the  petition  and  takes  action 
pursuant  to  paragraphs  (c)  and  (e)  of 
Section  250  of  the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8, 1993  (date  of 
enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
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of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  DTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC  provided  such  request 


if  filed  in  writing  with  the  Director  of 
DTAA  not  later  than  April  15.  2002. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  DTAA  at  die  address  shov«i 
below  not  later  than  April  15,  2002. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 

Appendix 


the  Director.  DTAA,  ETA,  DOL.  Room 
C-5311,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  29  day  of 
March  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 


Subject  firm 


J.  Allen  Steel  (USWA)   

OSRAM  Sylvania  (Wkrs)    

Trinity  Rail  Group  (Wkrs)  

Precision  Kidd  Steel  (Co.)   

Bestform  (Wkrs)   

C.G.  Bretting  (lAMAW)    

Lamb  Technicon  (liAW)   

NIBCO.  Inc.  (Co.)    

Fab  Mac,  LLC  (Co.)  

Conagra  Grocery  Products  (UFCW)    

Victaulk:  Co.  of  America  (USWA) 

Marathon  Electric  (IBEW)   

Marathon  Elc— Regal  Behiot  (Wkrs)    

Midwest  International  (Wkrs)   

Boeing  Corporation  (UAW)  

Price  Pfister  (Wkrs)    

Trinity  Industries  (Wkrs)    

Vertiftex  Product  (Co.)   

Pillowtex  (Co.) 

Trailmobile.  LLC  (PACE)    

Kraft  Foods  (Co.)   

Fort  Dearbom  (Wkrs)    

Gan/in  Industrial  (Wkrs)  

Metso  Minerals  (PACE)   

Puget  Sound  Energy  (Wkrs) 

Jabil  Circuit  (Wkrs)    

Brach's  Confectkws  (Co.)    

ITW  Jemco  (Wkrs)  

R.C.M.  Mfg.  (UNITE)    

Renfro  Corporation  (Wkrs)    

Johnston  and  Murphy  (Co.)  

Dawson  Fumiture  (Co.)   

ASSA  AWow  Door  Group  LLC  (Wkrs)    .. 

Bacou  Daltoz  (Co.)    

Bacou  Daltoz  (Co.)    

Laclede  Steel  (USWA)    

Laclede  Steel  (USWA)    

Lee  Fashion  Fabrics  (Co.)  

Lee  Dyeing  Co.  of  North  America  (Co.) 

TRW,  Inc.  (Co)    

Volk  Packaging  (Co.)  

Liebert  (Co.)  

Modine  Manufacturing  (Co.)  

TImesavers  (IBT)    

JDS  Uniphase  (Wkrs)   

Cedar  Hill  (Co.)  

Greenbrier  Company  (The) — Gunderson 
(Wkrs). 

Seigel  Robert  of  Aritansas  (Wkrs)  

Kraft  Foods  (Co.)   

Britax  Heath  Tecna  (Wkrs)  

Sonoco  Products  (Co.)   

Spectra  Products  (Co.)  

Devant,  LTD  (Co.)    

Gates  Rubber  Company  (USWA)   

David  White  (Wkrs)    

Takata  Restraint  Systems  (Co.)   

Master  Lock  (UAW)    

Jordan  Lumber  and  Supply  (Co.)  


Locatton 


Pittsburgh,  PA  .... 
Winchester.  KY    .. 

Clinton,  IL    

Aliquippa,  PA    

Windber,  PA   

Ashtord,  Wl    

Warren,  Ml    

S.  Glen  Falls.  NY 

Drain,  OR    

Milton,  PA   

Easton,  PA   

Wausau,  Wl    

West  Plains,  MO 
Sfanberry,  MO   .... 
Long  Beach,  CA   . 

Pacomia,  CA    

Springfield,  MO    .. 

Irwindale,  CA  

Tarboro,  NC    

Chariestown.  IL   .. 

Holland,  Ml    

Coldwater,  Ml   

Grand  Haven,  Ml 
Clintonville,  Wl    .. 
Bellevue,  WA    .... 

Meridian,  ID   

Chicago,  IL   

Minooka,  IL    

Fall  River,  MA    ... 

Star,  NC    

Nashville,  TN   

SWebb  City.  MO 
Hartingen,  TX    .... 

Reading,  PA   

Snow  Hill.  NC  .... 
Fairiess  Mills,  PA 

Alton,  IL    

Gtoversville,  NY  . 
Gloversville,  NY  . 

Cookville,  TN   

Biddeford,  ME  ... 
Delaware,  OH    ... 

LaPorte,  IN   

Minnesota.  MN  .. 
BloomfieW.  CT  .. 
Ansonville.  NC  .. 
Portland,  OR    


Wilson,  AR    

Minneapolis,  MN 
Bellingham,  WA  . 
Lincolnton,  NC    .. 
Grand  Haven,  Ml 

Monroe.  NC   

Galesburg.  IL ' .... 

Berlin,  Wl    

Cheraw,  SC   

Milwaukee.  Wl  ... 
Mt.  Gilead.  NC    .. 


Date  re- 
ceived at 
Governor's 
office 


02/22/2002 

02/15/2002 

02/22/2002 

02/22/2002 

02/19/2002 

02/19/2002 

02/19/2002 

12/19/2001 

02/18/2002 

02/20/2002 

02/20/2002 

02/19/2002 

02/15/2002 

02/20/2002 

02/05/2002 

02/06/2002 

02/15/2002 

02/15/2002 

02/15/2002 

02/20/2002 

02/13/2002 

02/14/2002 

02/22/2002 

02/21/2002 

02/22/2002 

02/01/2002 

02/25/2002 

02/13/2002 

02/22/2002 

02/25/2002 

02/25/2002 

02/25/2002 

01/17/2002 

02/22/2002 

02/20/2002 

02/20/2002 

02/14/2002 

07/24/2001 

07/24/2001 

02/25/2002 

02/28/2002 

03/01/2002 

02/28/2002 

07/28/2002 

02/21/2002 

02/28/2002 

02/26/2002 

02/28/2002 
02/26/2002 
02/19/2002 
02/26/2002 
02/26/2002 
02/25/2002 
02/27/2002 
02/21/2002 
02/27/2002 
01/05/2002 
02/25/2002 


PetHkxi  No. 


NAFTA-5.870 

NAFTA-5.871 

NAFTA-5.872 

NAFTA-5,873 

NAFTA-5,874 

NAFTA-5,875 

NAFTA-5,876 

NAFTA-5.877 

NAFTA-5.878 

NAFTA-5.879 

NAFTA-5.880 

NAFTA-5.881 

NAFTA-5,882 

I^FTA-5.883 

NAFTA-5.884 

NAFTA-5.885 

NAFTA-5.886 

NAFTA-5.887 

NAFTA-5.888 

NAFTA-5,889 

NAFTA-5.890 

NAFTA-5.891 

NAFTA-5.892 

NAFTA-5.893 

NAFTA-5.894 

NAFTA-5,895 

NAFTA-5,896 

NAFTA-5.  897 

I^FTA-5.  898 

NAFTA-5.  899 

NAFTA-5.  900 

NAFTA-5,  901 

NAFTA-5,  902 

NAFTA-5.  903 

NAFTA-5.  904 

NAFTA-5.  905 

NAFTA-5.  906 

NAFTA-5.  907 

NAFTA-5,  907 

NAFTA-5.  908 

NAFTA-5.  909 

NAFTA-5.  910 

NAFTA-5.  911 

NAFTA-5.  912 

NAFTA-5.  913 

NAFTA-5.  914 

NAFTA-5.  915 

NAFTA-5.  916 
NAFTA-5.  917 
NAFTA-5.  918 
NAFTA-5.  919 
NAFTA-5.  920 
NAFTA-5.  921 
NAFTA-5.922 
NAFTA-5.923 
NAFTA-5.924 
NAFTA-5,925 
NAFTA-5,926 


ArtKles  produced 


steel  beams. 

Halogen  quartz  capsules. 

raitoards. 

cold  finished  steel  bar  and  wire. 

intimate  apparel. 

machinery. 

custom  machine  tools. 

t>rass  plumbing  fittirigs. 

golf  components. 

can  foods. 

couplirig  and  pipe  fittings. 

electric  motors  generators. 

electric  motors. 

flex  plate  assemt>ly. 

military  transport  air  craft  components. 

faucets  and  hardware. 

railroad  cars. 

computer  fumiture. 

yam. 

semi  trailers. 

lifesavers  hard  candy  and  mints. 

paper  labels. 

metal  stampings. 

bulk  materials  conveyers. 

energy  system  infrastructures. 

circuit  boards. 

candy. 

lamps  and  switches. 

women's  and  children's  coats. 

chikJren's  socks. 

welted  men's  shoes. 

solid  wood  household  furniture. 

industrial  metal  doors  and  frames. 

protective  respiratory  equipment. 

non-respiratory  protective  equipment. 

pipe  products. 

pipe  products. 

Apparel  Fabric. 

Apparel  Fabrics. 

head  curtain  bags. 

corrugated  box. 

exchange  cabinet. 

radiators. 

large  speedbdit  sanders. 

switch  products. 

t-shirts.  sweatshirts,  knit  tops. ' 

wekJing  and  painters. 

plastk:  automotive  parts. 

gelatins. 

aircraft  interiors. 

fabric  and  carpet  yam. 

fabricated  wood  and  metal  parts. 

terryctoth  towels. 

hydraulk:  and  industrial  hose. 

tripod  rod. 

air  bag  restraint  systems. 

laminated  locks  and  combinatton  kxd(s. 

lumber. 
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Appendix— Continued 


Subject  firm 


Doemn  Sportswear  (Co.)    

Pertcinelmer  Life  Sciences  (Co.)  .. 

Oxford  Automotive  (Co.)  

Siemens  VDO  Automotive  Co 

Hewmet  Castings  (Wkrs)   

fiJDC  Telecommunications  (Wkrs) 

Condial  Corporation  (Wkrs)   

Sheldahl  (Wkrs)    

Metso  Minerals  Industries  (GMP) 

Metso  Minerals  Industrials  (lAM) 
Dense  Sales  California  (Co.)  


Locatkxi 


Yortc  Intemattonal  (Co.)    

Tractech.  Inc.  (Wkrs)   

Vision  Metals  (USWA)   

Basf  (Wkrs)   

BBI  Enterprises  (UAW)   

Steltze  Aspen  Mills  (Wkrs)    

Invensys  Climate  Controls  (Co.)    . 

Dunham  Bush  (Co.)  

Modem  Tool  and  Die  (Wkrs)   

Limited  Edition  Shirt  (Co.)    

Textile  Parts  and  Machine  (Wkrs) 

Schaeff  (Wkrs)   

Beacon  Blankets  (Wkrs)   

Solid  Wood  (Co)    

Abitibi  Consolidated  (PACE)    

Honeywell  (Wkrs)    

F.L.  &  J.C.  Codman  Co.  <    )  

Swanson-Erie  Corporation  (    )    ... 

Process  Mfg.,  Inc.  (wkr)    

Alliant  Techsystems  Inc.  (    )    

Wellman      Themial      Systems, 
(Compa) . 

Gem-Dandy  Inc  (worke)    

LUWA  Bahnson  (wkrs)    

A.O.  Smith  Corp.  (wkrs)    


Inc. 


Parttsley  Apparel  (wkr)    

Valeo  Climate  Control  (N/A)   

Levolor  Kirsch  Window  Fashions  (NA) 
Intertape  Polymer  (Compa)    


Inc. 


Bristol    Tank    &    WekJing    Co,     Inc 

(Compa) . 

Simmons  Foods,  Inc.  (NA)   

Hutchinson     Sealing     Systems, 

(Compa)  . 

General  Electric  (Compa)  

Penn-Union  Corp  (    )   

Spring  Food  Industries  (NA)  

Diesel  Recon  (NA)  


Fine 


Doerun,  GA    

Beltsville,  MD    

Oscoda,  Ml   

Winchester,  VA    ... 
Wichita  Falls,  TX   . 

LeSueur,  MN   

Chariottesville.  VA 

Horthfield.  MN    

Birmingham.  AL  ... 


Appleton,  Wl    .... 
Long  Beach.  CA 


Xerox  Corporation  (Compa)    

Quality  Component.  Inc.  (N/A)    ... 
S.D.     Wan-en     Company/Sappi 

Paper (    ) . 

Tuscarora  Yams.  Inc  (Comp)   

Progress  Lighting  (IBEW) 

Fourply.  Inc  (Comp)   

Erie  Forge  and  Steel  (USWA)   

Jantzen,  Inc  (Comp)    

Truman  Logging,  Inc  (Comp)    

Blough-Wagner  Manufacturing  (Comp)  . 

Freightliner  (Worite)   

Mansfield  Plumbing  Products  

Gulfstream     Aerospace     Technokigies 

(UAW)  . 


BIyria.  OH   

Wan-en.  Ml    

Lynn.  Ml    

Wyandotte.  Mi   .. 

Alpena,  Ml    

Colombia,  MT  ... 
Brownsville.  TX 

Hamson.  VA  

lndi8nola.  MS  ... 
Ranshaw,  PA  ... 
Gastonia,  NC  ... 
Sioux  City,  I A  ... 
Swannanoa.  NC 
Olympia.  WA    .... 

Lufkin,  TX    

Elyria,  OH   

Rockland.  MA  .. 

Erie.  PA   

Rtehmond,  KY  . 
Radford.  VA  .... 
Shelbyville.  IN    . 

Madison,  NC  ... 
Chartotte,  NC  .. 
McMinnville.  TN 


Paritsley.  VA    

Grand  Prairie,  TX 
Shamokin.  PA    .... 
Marysville.  Ml    


Langhome.  PA 

McAlester.  OK 
NewfiekJs,  NH 


Somersworth,  NH 

Edinboro,  PA   

Spindale,  NC    

Charieston.  SC  ... 


El  Sequndo.  CA    .. 
Klamath  Falls.  OR 
Skowhegan.  ME   .. 


Kinston,  NC   

Philadelphia,  PA  .... 
Grants  Pass.  OR  ... 

Erie,  PA   

Portland,  OR    

Rexford.  MT    ...- 

MkJdIeburg.  PA    

Cleveland.  NC   

Kilgore,  TX    

Oklahoma  City.  OK 


Date  re- 
ceived at 
Governor's 
offk:e 


Petition  No. 


02/26/2002 
01/22/2002 
01/02/2002 
03/05/2002 
03/08/2002 
03/07/2002 
03/07/2002 
02/27/2002 
03/06/2002 

03/06/2002 
03/05/2002 

03/06/2002 
03/04/2002 
03/06/2002 
03/06/2002 
03/06/2002 
03/06/2002 
03/05/2002 
01/30/2002 
02/28/2002 
03/08/2002 
03/04/2002 
03/04/2002 
03/05/2002 
03/05/2002 
03/1 1/2002 
03/13/2002 
03/13/2002 
03/14/2002 
03/14/2002 
03/13/2002 
03/14/2002 

03/15/2002 
03/15/2002 
03/15/2002 

03/14/2002 
03/18/2002 
03/14/2002 
03/15/2002 

03/14/2002 

03/14/2002 
03/06/2002 

03/14/2002 

03/18/2002 

03/18/2002 

3/18/2002 

3/18/2002 
3/18/2002 
3/18/2002 

3/18/2002 
3/12/2002 
3/1 1/2002 
3/08/2002 
3/11/2002 
3/18/2002 
3/13/2002 
3/18/2002 
3/12/2002 
3/18/2002 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


5.927 
5.928 
5,929 
5,930 
•5,931 
■5,932 
■5,933 
■5,934 
-5,935 


NAFTA-5.936 
NAFTA-5,937 

NAFTA-5.938 

NAFTA-5,939 

NAFTA-5.940 

NAFTA-5,941 

NAFTA-5.942 

NAFTA-5.943 

NAFTA-5.944 

NAFTA-5.945 

NAFTA-5,946 

NAFTA-5,947 

NAFTA-5,948 

NAFTA-5,949 

NAFTA-5,950 

NAFTA-5,951 

NAFTA-5,952 

NAFTA-5.953 

NAFTA-5.954 

NAFTA-5,955 

NAFTA-5.956 

NAFTA-5,957 

NAFTA-6.958 

NAFTA-5,959 
NAFTA-5.960 
NAFTA-5.961 

NAFTA-5,962 
NAFTA-5.963 
NAFTA-5.964 
NAFTA-5.965 

NAFTA-5.966 

NAFTA-5.967 
NAFTA-5.968 

NAFTA-5.969 
NAFTA-5,970 
NAFTA-5.971 
NAFTA-5,972 

NAFTA-5.973 
NAFTA-5.974 
NAFTA-5.975 

NAFTA-5.976 
NAFTA-5,977 
NAFTA-5.978 
NAFTA-5,979 
NAFTA-5.980 
NAFTA-5.982 
NAFTA-5.982 
NAFTA-5.983 
NAFTA-5,984 
NAFTA-5.985 


Articles  produced 


apparel. 

cloned  receptors. 

automotive  metal  stampings. 

fuel  systems. 

turtxj  components. 

telecommunication. 

telephones  and  phone  systems. 

flexible  circuitry. 

pump   parts   &   casting   for   Crushing 
equip. 

stone  crushing  &  screening  equipment. 

automotive  tuba,   hoses  &  air  condi- 
tioning. 

heating  and  air  conditioning  products. 

differentials. 

steel  tubing. 

vitamins. 

thermal  molded  insulator  products. 

landscape  timbers. 

plastic  moldings  parts. 

heating  units. 

press  and  tubing  fabrication. 

uniforms  and  security  shirts. 

machine  parts. 

electric  stand  up  fori<lifts. 

acrylic,  cotton  woven  blankets. 

Softwood  and  hardwood  green  veneer. 

paper  products. 

truck  brake  system. 

special  machinery  used  for  automotive. 

automatic  assembly  equipment. 

automotive  metal  stamping  dies. 

M-14  propellant. 

heating  elements. 

belts,  wallets  and  suspenders. 

air  filtration  equipment. 

fractional  horsepower  design  engineer- 
ing. 

women's  blouses. 

automatic  air  conditioning  condensers. 

metal  mini-blinds  and  rollershades. 

automotive  masking  and  stamping 
tape. 

fuel  oil  tanks. 

chicken. 

automobile  sealing  systems. 

transformers. 

electrical  connector  components. 
T  shirts. 

gas   and    diesel    remanufactured   en- 
gines, 
printed  wiring  board, 
metal  fabricated  connectors. 
Coated  Paper. 

Yam. 

Lighting  Fixtures. 

Plywood. 

Raw  Steel.  Billets.  Ingots. 

Ladies'  Swimwear. 

Logs. 

Ladies'  Knitwear. 

Trucks. 

Plumbing  Fixtures. 

Aircraft. 
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Subject  firm 


Nice  Bail  Bearings.  Inc  (USWA)  

AIco  Lebanon  Works  (wkr)   

Douglas    Furniture   of   California,    LLC 

(Compa) . 

Specialty  UltraVision,  Inc.  (N/A)    

Optek  Technology,  Inc.  (Compa)    

TNS  Mills.  Inc.  (N/A)   

Spring  Ford  Industries  (Wkrs)    

Spring  Food  Industries  (Wkrs)    

Lucent  Technotogtes 

Emerson  Tool  (IBU)  

Riverside     Paper-Kerorin     Paper     Mill 

(PACE) . 


LocatkMi 


Kulpsville.  PA    

Lebanon,  PA    

Rendono.  CA    

Campbell,  CA   

Carrollton,  TX    

Rockingham,  NC   

Gatonia,  NC    

Rutherfordton,  NC   .. 

Eugene,  OR    

Menominee,  Ml    

Kensington  Appleton, 
Wl  . 


Date  re- 
ceived at 
Governor's 
offKe 


3/13/2002 

3/13/2002 
3/08/2002 

3/04/2002 
3/25/2002 
3/18/2002 
3/21/2002 
3/20/2002 
3/21/2002 
03/22/2002 
03/20/2002 


Petition  No. 


NAfn'A-5,986 
NAFTA-5,987 
NAFTA-5.988 

NAFTA-5,989 

NAFTA-5,990 

NAFTA-5.991 

NAFTA-5,992 

NAFTA-5.993 

NAFTA-5.994 

NAFT-5,995 

NAFTA-5,996 


Artk^les  produced 


Ball  Bearings. 

light  gage  steel  and  foil. 

furniture. 

contact  lenses. 
electronic  components, 
textile  yam. 
beaching  fabric, 
knit  t-shirts. 
electronk:  switches, 
vacuum  cleaners, 
groundwood  construction  paper. 


(FR  Doc.  02-8266  Filed  4-4-02;  8:45  am] 

BILLMG  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAnrA-5615] 

Kurt  Manufacturing  Company, 
Minneapolis,  MN;  Notice  of 
Termlrurtlon  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NATA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2,  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  December  5,  2001,  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Kurt  Manufacturing 
Company.  Minneapolis.  Miimesota. 

The  workers'  petition  is  invalid.  Each 
of  the  petitioners  is  employed  in  a 
different  division  of  Kurt 
Manufacturing.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC.  this  8th  day  of 
March,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  ofTmde 

Adjustment  Assistance. 

(FR  Doc.  02-8275  Filed  4-4-02;  8:45  am] 

BHJJNQ  COOe  4S10-W-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-005641] 

VDO  Nortti  America  LLC,  Winchester, 
VA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331),  an  investigation  was 
initiated  on  December  18,  2001,  in 
response  to  a  petition  filed  by  a 
company  official,  on  behalf  of  workers 
at  VDO  North  America  LLC.  Winchester, 
Virginia.  Workers  produce  fuel  systems, 
instrument  clusters  and  other  products. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn  with  the 
intention  to  resubmit  the  petition  no 
more  than  40  days  prior  to  the 
beginning  of  the  shift  in  production  of 
two  product  lines  from  the  subject  plant 
to  Mexico.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington.  DC  this  25th  day  of 
March.  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-8274  Filed  4-4-02;  8:45  am] 

4HJJN0  COOK  4510-30-H 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  frt>m  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordcince  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 
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Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
bom  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  vrith  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The- Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  i>erson,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S3014, 
Washington,  DC  20210. 

Modificatioii  to  General  Wage 
Detenninatioii  Defdsions 

The  niunber  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 
MA020001  (Mar.  1,  2002) 


MA020002  (Mar.  1, 
MA020003  (Mar.  1, 
MA020005  (Mar.  1, 
MA020006  (Mar.  1, 
MA020007  (Mar.  1, 
MA020009  (Mar.  1, 
MA020010  (Mar.  1, 
MA020013  (Mar.  1, 
MA02OO17  (Mar.  1, 
MA020018  (Mar.  1, 
MA020019  (Mar.  1, 
MA020020  (Mar.  1, 
MA020021  (Mar.  1, 

Maine 
ME020001 
ME020002 
ME020005 
ME020006 
ME020008 

New  York 
NY020O02  (Mar.  1, 
NY020004  (Mar.  1. 
NY020005  (Mar.  1, 
NY020007  (Mar.  1, 
NY020008  (Mar.  1, 
NY020010  (Mar.  1, 
NY020011  (Mar.  1, 
NY020012  (Mar.  1, 
NY020014  (Mar.  1, 
NY020015  (Mar.  1, 
NY020016  (Mar.  1, 
NY020018  (Mar.  1, 
NY020020  (Mar.  1, 
NY020021  (Mar.  1, 
NY020022  (Mar.  1, 
NY020026  (Mar.  1, 
NY020031  (Mar.  1, 
NY020032  (Mar.  1, 
NYO20O33  (Mar.  1, 
NY020037  (Mar.  1. 
NY020039  (Mar.  1, 
NY020040  (Mar.  1, 
NY020041  (Mar.  1, 
NY020O42  (Mar.  1, 
hfY020O45  (Mar.  1, 
NY020048  (Mar.  1, 
NY020049(Mar.  1, 
NY020051  (Mar.  1, 
NY020060  (Mar.  1, 
NY020072  (Mar.  1, 
NY020075  (Mar.  1, 
NY020077  (Mar.  1, 

Volume  II 

None 

Volume  III 

Florida 

FL020001  (Mar. 

FL020009  (Mar. 

FL020010  (Mar. 

FL020014  (Mar. 

FL020017  (Mar. 

FL020046  (Mar. 

FL020104  (Mar. 
Kentucky 

KY020001  (Mar. 

KY020002  (Mar. 

KY020003  (Mar. 

KY020004  (Mar. 

KY020006  (Mar. 

KY020007  (Mar. 

KY020025  (Mar. 

KY020026  (Mar. 

KY020027  (Mar. 

KY020028  (Mar. 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 


Mar.  1,  2002) 
Mar.  1,  2002) 
Mar.  1.2002) 
Mar.  1,  2002) 
Mar.  1,2002) 


2002) 
2002] 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002] 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002] 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 


1,  2002] 
1,  2002) 
1,2002) 
1,  2002) 
1,  2002) 
1,  2002) 
1,2002) 

1,  2002] 
1,  2002] 
1.  2002) 
1,  2002) 
1,  2002) 
1,  2002) 
1,  2002) 
1,  2002) 
1,  2002] 
1,  2002) 


KY020029  (Mar.  1,  2002)' 
KY020032  (Mar.  1,  2002) 
KY020034  (Mar.  1,  2002) 
KY020035  (Mar.  1,  2002) 
KY020039  (Mar.  1,  2002] 
KY020044  (Mar.  1,  2002) 
KY020049  (Mar.  1.  2002) 

Volume  IV 

Indiana 

IN020001  (Mar.  1,  2002) 
IN020002  (Mar.  1,  2002) 
IN020003  (Mar.  1,  2002) 
IN020004  (Mar.  1,2002] 
IN020005  (Mar.  1,2002) 
IN020006  (Mar.  1,  2002) 
IN020007  (Mar.  1,  2002) 
IN020011  (Mar.  1,2002) 
IN020012  (Mar.  1,  2002] 
IN020014  (Mar.  1,  2002) 
IN020015  (Mar.  1,2002) 
IN020019  (Mar.  1,  2002) 
IN020020  (Mar.  1,  2002) 
IN020021  (Mar.  1,  2002) 

Ohio 
OH020001  (Mar.  1,  2002) 
OH020002  (Mar.  1,  2002) 
OH020003  (Mar.  1,  2002) 
OH020004  (Mar.  1,  2002) 
OH020006  (Mar.  1,  2002) 
OH020007  (Mar.  1,  2002) 
OH020008  (Mar.  1,  2002) 
OH020009  (Mar.  1.  2002) 
OH020012  (Mar.  1,  2002) 
OH020013tMar.  1,  2002) 
OH020014  (Mar.  1,  2002) 
OH020020  (Mar.  I,  2002) 
OH020022  (Mar.  1,  2002) 
OH020023  (Mar.  1,  2002) 
OH020027  (Mar.  1,  2002) 
OH020028  (Mar.  1,  2002) 
OH020029  (Mar.  1,  2002) 

Wisconsin 

WI020006  (Mar.  1,  2002] 
W1020011  (Mar.  1,  2002) 

Volume  V 

Kansas 
KS020002  (Mar.  1,  2002) 
KS020006  (Mar.  1,  2002) 
KS020007  (Mar.  1,  2002) 
KS020009  (Mar.  1,  2002) 
KS020010  (Mar.  1,2002) 
KS020011  (Mar.  1,  2002) 
KS020012  (Mar.  1,  2002) 
KS020013  (Mar.  1,  2002) 
KS020016  (Mar.  1,  2002) 
kS020018  (Mar.  1,2002] 
KS020019  (Mar.  1,  2002] 
KS020020  (Mar.  1,2002) 
KS020021  (Mar.  1,  2002] 
KS020023  (Mar.  1,  2002] 
KS020025  (Mar.  1,  2002] 
KS020026  (Mar.  1,  2002) 

New  Mexico 
NM020001  (Mar.  1.  2002) 
NM020005  (Mar.  1,  2002] 
NM020011  (Mar.  1,  2002) 

Oklahoma 

OK020013  (Mar.  1,  2002] 
OK020014  (Mar.  1,  2002) 
OK020015  (Mar.  1,  2002) 
OK020018  (Mar.  1,  2002) 
OK020034  (Mar.  1,  2002) 
OK020035  (Mar.  1,  2002) 
OK020036  (Mar.  1,  2002) 
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OK020037  (Mar.  1.  2002) 
OK020038  (Mar.  1.  2002) 
Texas 

TX020002  (Mar.  1,  2002) 
TX0200O3  (Mar.  1,  2002) 
TX020005  (Mar.  1.  2002) 
TX020007  (Mar.  1.  2002) 
TX020009  (Mar.  1.  2002) 

TX020010  (Mar.  1.  2002) 
TX020014  (Mar.  1.  2002) 
TX020015  (Mar.  1,2002) 
TX020054  (Mar.  1.  2002) 
TX020055  (Mar.  1.  2002) 
TX020060  (Mar.  1.  2002) 
TX020061  (Mar.  1.  2002) 
TX020062  (Mar.  1,  2002) 
TX020121(Mar.  1.2002) 

Volume  VI 

Alaska 

AK020001  (Mar.  1.  2002) 

AK020005  (Mar.  1.  2002) 
Colorado 

C0020001  (Mar.  1,  2002) 

CO020O02  (Mar.  1,  2002) 

CCX)20003  (Mar.  1.  2002) 

CO020004  (Mar.  1.  2002) 

00020005  (Mar.  1.  2002) 

CO020006  (Mar.  1.  2002) 

00020007  (Mar.  1,  2002) 

CO020008  (Mar.  1.  2002) 

CO020009  (Mar.  1,  2002) 

CO020010  (Mar.  1.  2002) 

CO020011  (Mar.  1,  2002) 

CO020012  (Mar.  1,  2002) 

CO020013  (Mar.  1.  2002) 

CO020014  (Mar.  1.  2002) 

CO020015  (Mar.  1.  2002) 

CO020016  (Mar.  1,  2002) 

CO020017  (Mar.  1,  2002) 
Idaho 

ID020001  (Mar.  1.  2002) 
Oregon 

OR020001  (Mar.  1.  2002) 

OR020004  (Mar.  1.  2002) 

OR020O07  (Mar.  1.  2002) 

OR020017  (Mar.  1.  2002) 
South  Dakota 

SD020002  (Mar.  1,  2002) 

SD020006  (Mar.  1.  2002) 

SD020007  (Mar.  1,  2002) 

SD020008  (Mar.  1,  2002) 

SD020010  (Mar.  1.  2002) 
Utah 

UT020001  (Mar.  1.  2002) 

UT020004  (Mar.  1,  2002) 

UT020007  (Mar.  1,  2002) 

UT020034  (Mar.  1,  2002) 
Washington 

WA020002  (Mar.  1,  2002) 
Wyoming 

WY020OO4  (Mar.  1,  2002) 

WY020008  (Mar.  1,  2002) 

WY020009  (Mar.  1.  2002) 

WYO20O23  (Mar.  1.  2002) 

Volume  Vn 

Nevada 
^4V020001  (Mar.  1,  2002) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 


foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
.  determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  Many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Services 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volimies,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington.  DC,  this  29th  day  of 
March  2002. 
Carl  |.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  02-8060  Filed  4-4-02;  8:45  am] 

BILUNG  CODE  4S10-27-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  iCR-1 21 8-0223(2002)] 

Standard  on  Slings;  Extension  of  the 
Office  of  Managentent  and  Budget's 
Approval  of  Information-Collection 
(Paperwork)  Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACnON:  Request  for  comment. 


summary:  OSHA  solicits  comment 
concerning  its  proposal  to  extend  OMB 
approval  of  the  information-collection 
requirements  of  its  general  industry 
standard  regulating  the  use  of  slings  (29 
CFR  1910.184).  OSHA  is  also  proposing 
to  increase  the  burden-hour  estimate  for 
these  information-collection 
requirements.'  The  paperwork 
provisions  of  this  standard  require 
employers  to  attach  tags  or  markings 
giving  information  about  the  capability 
of  the  slings,  to  conduct  inspections, 
keep  records,  and  retain  proof-testing 
certificates  for  slings  that  have  been 
repaired.  Each  of  these  provisons 
prevents  employees  from  using 
defective  or  deteriorated  slings,  thereby 
reducing  their  risk  of  death  or  serious 
injury  caused  by  sling  failure  during 
material  handling. 

DATES:  Submit  written  comments  on  or 
before  June  4,  2002. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0223(2002).  OSHA.  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs.  OSHA,  U.S. 
Department  of  Labor,  Room  N-3609, 
200  Constitution  Avenue,  NW, 
Washington.  DC  20210;  telephone  (202) 
693-2222.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  in  its  Standard  on 
Slings  is  available  for  inspection  and 
copying  in  the  Docket  Office,  or  by 
requesting  a  copy  from  Theda  Kenney  at 
(202)  693-2222,  or  Todd  Owen  at  (202) 
693-2444.  For  electronic  copies  of  the 
ICR,  contact  OSHA  on  the  hitemet  at 
http://www.osha.gov  and  select 
"Information  Collection  Requests." 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  [i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 


>  Based  on  its  assessment  of  the  paperwork 
requirements  contained  in  this  standard,  the 
Agency  estimates  that  the  total  burden  hours 
increased  compared  to  its  previous  burden-hour 
estimate.  Under  this  notice.  OSHA  is  not  proposing 
to  revise  these  paperwork  requirements  in  any 
substantive  manner,  only  to  increase  its  estimate  of 
the  burden  hoars  imposed  by  the  existing 
paperwork  requirements. 


-tHACA 
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requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimal,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

The  Standard  on  Slings  (  i.e.,  "the 
Standard")  specifies  several  paperwork 
requirements.  The  following  sections 
describe  who  uses  the  information 
collected  imder  each  requirement,  as 
well  as  how  they  use  it.  The  purpose  of 
each  of  these  requirements  is  to  prevent 
employees  from  using  defective  or 
deteriorated  slings,  thereby  reducing 
their  risk  of  death  or  serious  injury 
caused  by  sling  failure  during  material 
handling. 

Paragraph  (e)  of  the  Standard  covers 
alloy  steel  chain  slings. 

Paragraph  (e)(1)  requfres  that  alloy 
steel  chain  slings  have  permanently 
affixed  durable  identification  stating 
size,  grade,  rated  capacity,  and  reach. 
The  information,  supplied  by  the 
manufacturer,  is  typically  marked  on  a 
metal  tag  and  affixed  to  the  sling. 

Paragraph  (e)(3)(i)  requires  the 
employer  to  make  a  thorough  periodic 
inspection  of  alloy  steel  chain  slings  in 
use  on  a  regular  basis,  but  at  least  once 
a  year.  Paragraph  {e)(3)(ii)  requires  the 
employer  to  make  and  maintain  a  record 
of  liie  most  recent  month  in  which  each 
alloy  steel  chain  sling  was  thoroughly 
inspected,  and  make  this  record 
available  for  examination. 

Paragraph  (e)(4)  requires  the  employer 
to  retain  certificates  of  proof  testing. 
Employers  must  ensiure  that  before  use, 
each  new,  repaired,  or  reconditioned 
alloy  steel  chain  sling,  including  all 
welded  components  in  the  sling 
assembly,  has  bee  proof  tested  by  the 
sling  manufactiuer,  or  an  equivalent 
entity.  The  certificates  of  proof  testing 
must  be  retained  and  made  available  for 
examination. 

Paragraph  (f)  of  the  Standard  covers 
wire  rope  slings. 

Paragraph  (f)(4)(ii)  requires  that  all 
welded  end  attachments  of  wire  rope 
slings  be  proof  tested  by  the 
manufactxuer  at  twice  their  rated 
capacity  prior  to  initial  use,  and  that  the 
employer  retain  a  certificate  of  the  proof 
test  and  make  it  available  for 
examination. 

Paragraph  (g)  of  the  Standard  covers 
metal  mesh  slings. 

Paragraph  (g)(1)  requires  each  metal 
mesh  sling  to  have  a  durable  marking 
permanently  affixed  that  states  the  rated 
capacity  for  vertical  basket  hitch  and 
choker  hitch  loadings. 


Paragraph  (g)(8)(ii)  requires  that  once 
repaired,  each  metal  mesh  sling  be 
permanently  marked  or  tagged,  or  a 
written  record  maintained  to  indicate 
the  date  and  nature  of  the  repairs  and 
the  person  or  organization  that 
performed  the  repairs.  Records  bf  the 
repairs  shall  be  made  available  for 
examination. 

Paragraph  (i)  of  the  Standard  covers 
synthetic  web  slings. 

Paragraph  (i)(l)  requires  that  synthetic 
web  slings  be  marked  or  coded  to  show 
the  rated  capacities  for  each  type  of 
hitch  and  type  of  synthetic  web 
material. 

Paragraph  (i)(8)(i)  prohibits  the  use  of 
repaired  synthetic  web  slings  until  they 
have  been  proof  tested  by  the 
manufacturer  or  equivalent  entity. 
Paragraph  (i)(8)(ii)  requires  the 
employer  to  retain  a  certificate  of  the 
proof  test  and  make  it  available  for 
■examination. 

The  information  on  the  identification 
tags,  markings  or  codings  assists  the 
employer  in  determining  whether  the 
sling  can  be  used  for  the  lifting  task.  The 
sling  inspections  enable  early  detection 
of  faulty  slings.  The  inspection  and 
repair  records  provide  employers  with 
information  about  when  the  last 
inspection  was  made  and  about  the 
nature  of  the  repairs  made.  This 
information  provides  some  assurance 
about  the  condition  of  the  slings.  These 
records  also  provide  the  most  efficient 
means  for  an  OSHA  compliance  officer 
to  determine  that  an  employer  is 
complying  with  the  Standard.  Proof- 
testing  certificates  give  employers, 
employees,  and  OSHA  compliance 
officers  assurance  that  slings  are  safe  to 
use.  The  certificates  also  provide  the 
compliance  officers  with  an  efficient 
means  to  assess  employer  compliance 
with  the  Standard. 

II.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  asstmiptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 


m.  Proposed  Actions  « 

OSHA  proposes  to  increase  the 
existing  burden-hour  estimate  and  to 
extend  the  Office  of  Management  and 
Budget's  (OMB)  approval  of  the 
collection-of-information  requirements 
specified  by  its  Standard  on  Slings  (29 
CFR  1910.184).  The  Agency  is 
proposing  to  increase  the  total  biuden- 
hour  estimate  from  21,435  to  21,517 
hours,  an  increase  of  82  hours.  This 
increase  in  burden  hours  is  the  result  of 
identifying  burden  associated  with 
replacing  identification  tags,  markers,  or 
codings  if  the  one  supplied  by  the 
manufacturer  needs  to  be  replaced. 
OSHA  will  summarize  the  conmients 
submitted  in  response  to  this  notice, 
and  will  include  this  summary  in  its 
request  to  OMB  to  extend  the  approval 
of  these  information-collection 
requirements. 

Type  of  Review:  Extension  of  a 
ciurently-approved  information- 
collection  requirement. 

Title:  Standard  on  Slings  (29  CFR 
1910.184). 
0^tB  Number:  1218-0223. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local,  or  tribal 
governments. 

Number  of  Respondents:  650,000 
(assuming  one  sling  per  employer). 

Frequency  of  Recordkeeping:  On 
occasion;  annually. 

Average  Time  per  Response:  Varies 
from  three  minutes  (.05  hour)  to  retain 
and  disclose  a  proof-testing  certificate, 
to  30  minutes  (.50  hour)  to  replace  a  tag. 
mark,  or  code  on  a  sling. 

Total  Annual  Hours  Requested: 
21.517. 

Total  Annual  Costs  (OB-M):  $0. 

IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  dfrected  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506).  and  Secretary  of 
Labor's  Order  No.  3-2000  (65  FR 
50017). 

Signed  at  Washington,  DC  on  April  1, 
2002. 

John  L.  Henshaw. 
Assitant  Secretary  of  Labor. 
[FR  Doc.  02-8261  Filed  4-4-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Doctot  No.  ICR-1 21 8-226(2002)] 

Manllfts  Standard;  Extension  of  ttie 
Office  of  Managamant  and  Budget's 
Approval  of  Information-Collactlon 
(Papentforfc)  Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
action:  Request  for  comment.  

SUMMARY:  OSHA  requests  comment 
concerning  its  proposed  extension  of  the 
information-collection  requirements 
specified  by  its  Manlifls  Standard  (29 
CFR  1910.68).  The  paperwork 
provisions  of  the  Manlifts  Standard 
specify  requirements  for  developing, 
maintaining,  and  disclosing  inspection 
records.  The  purpose  of  these 
requirements  is  to  reduce  employees' 
risk  of  death  or  serious  injury  by 
ensiiring  that  manlifts  are  inspected  on 
a  regular  basis  to  ensiue  they  are  in  safe 
operating  condition. 
DATES:  Submit  written  comments  on  or 
before  May  6,  2002. 
AOONESSCS:  Submit  written  comments 
to  the  Docket  Office.  Docket  No.  ICR- 
1218-0226(2002).  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Theda  Kenney.  Directorate  of  Safety 
Standards  Programs.  OSHA,  U.S. 
Department  of  Labor,  Room  N-3609. 
200  Constitution  Avenue.  NW.. 
Washington,  DC  20210;  telephone  (202) 
693-2222.  A  copy  of  the  Agency's 
hiformation-CoUection  Request  (ICR) 
supporting  the  need  for  the  information 
collection  specified  by  the  Manlifts 
Standard  is  available  for  inspection  and 
copying  in  the  Docket  Office,  or  by 
requesting  a  copy  from  Theda  Kermey  at 
(202)  693-2222,  or  Todd  Owen  at  (202) 
693-2444.  For  electronic  copies  of  the 
ICR,  contact  OSHA  on  the  Internet  at 
http://www.osha,gov,  and  select 
"Information  Collection  Requests." 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

.  The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  proxjde  the  public  with  an 
opportimity  to  comment  on  proposed 
and  continuing  information-collection 


requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  "This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cots)  is  minimal,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

The  Manlifts  Standard  [i.e.,  "the 
Standard")  specifies  one  paperwork 
requirement.  Paragraph  (e)  of  1910.68 
requires  employers  to  have  a  competent 
designated  person  inspect  each  manlift 
at  least  once  every  30  days.  The  manlift 
inspection  is  to  cover  at  least  the 
following  items:  Steps;  step  fastenings; 
rails;  rail  supports  and  festenings; 
rollers  and  slides;  belt  and  belt  tension; 
handholds  and  fastenings;  floor 
landings;  guardrails;  lubrication;  limit 
switches;  warning  signs  and  lights; 
illumination;  drive  pulley;  bottom  (boot) 
pulley  and  clearance;  pulley  suppwts; 
motor;  driving  mechanism;  brake; 
electrical  switches;  vibration  and 
misalignment;  and  any  "skip"  on  the  up 
or  down  run  when  mounting  a  step 
(indicating  worn  gears).  After  an 
inspection,  the  employer  must  prepare  a 
certification  record  that  contains  the 
date  of  the  inspection,  the  signature  of 
the  person  who  performed  the 
inspection,  and  the  serial  number  or 
other  identifier  of  the  inspected  manlift. 
Employers  are  to  maintain  the 
certification  records  and  make  them 
available  to  OSHA  compliance  officers. 
This  paperwork  requirement  provides 
assurance  to  employers,  employees,  and 
compliance  officers  that  manlifts  have 
been  inspected  on  a  regular  basis  and 
that  they  are  in  safe  operating  condition, 
thereby  preventing  manlift  failure. 
These  records  also  provide  the  most 
efficient  means  for  the  compliance 
officers  to  determine  that  an  employer  is 
complying  with  the  Standard. 

n.  Special  Issues  far  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  function,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 


m.  Proposed  Actions 

OSHA  proposes  to  extend  the  Office 
of  Management  and  Budget's  (OMB) 
approval  of  the  coUection-of- 
information  requirements  by  the 
Manlifts  Standard  (29  CFR  1910.68). 
The  Agency  will  summarize  the 
comments  submitted  in  response  to  this 
notice,  and  will  include  this  summary 
in  its  request  to  OMB  to  extend  the 
approval  of  these  information-collection 
requirements. 

Type  of  Review:  Extension  of  a 
currently-approved  information- 
collection  requirement.  

Title:  Manlifts  Standard  (29  CFR 
1910.68). 

0\a  Number:  1218-0226. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local,  or  tribal 
govenunent. 

Number  of  Respondents:  3 ,000. 

Frequency  of  Recordkeeping: 
Monthly. 

Averagfi  Time  per  Reponse:  1.15 

hours. 

Total  Ann  ual  Hours  Requested: 
41.400. 

Total  Annual  Costs  (O&M):  $0. 

IV.  Aatkerity  and  Sigaatwe 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  prep»ation  of  this 
notice.  The  authority  few  this  Notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  and  Secretary  of 
Ubor's  Order  No.  3-2000  (65  FR 
50017). 

Signed  at  Washington.  DC  on  April  2. 
2002. 

John  L.  Henshaw, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  02-8262  Filed  4-4-02;  8:45  am) 
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NAT10I4AL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
ActivKias:  Proposed  Coliaction; 
Comment  Reqiiest 

AGENCY:  National  Science  Foimdation. 
ACTION:  Notice. 


summary:  The  National  Science 
Foundation  (NSF)  is  annoimcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  we  are  providing 
opportunity  for  public  comment  on  this 
action.  After  obtaining  and  considering 
public  comment,  NSF  will  prepare  the 
submission  requesting  OMB  clearance 
of  this  collection  for  no  longer  than  3 
years. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  iiiJFonnation  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  throiigh  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  conmients  should  be 
received  by  Jime  4,  2002  to  be  assured 
of  consideration.  Comments  received 
after  that  date  would  be  considered  to 
the  extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 
295,  Arlington.  VA  22230,  or  by  e-mail 
to  splimpto@nsf.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Plimpton  on  (703)  292-7556  or 
send  email  to  splimpto@nsf.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Quantitative 
Evaluation  for  the  National  Science 
Foundation's  Centers  for  Learning  and 
Teaching. 

OMB  Control  No.:  3145-(new). 

Expiration  Date  of  Approval:  Not 
applicable. 

1.  Abstract 

This  document  has  been  prepared  to 
support  the  clearance  of  data  collection 
instruments  to  be  used  in  the  evaluation 
of  the  National  Science  Foundation's 
(NSF)  Centers  for  Learning  and 
Teaching  (CLT).  The  CLT  program  calls 
for  a  systematic  approach  to  the 
development  and  enhancement  of  the 
instructional  workforce  (kindergarten 
through  graduate  school)  where 
professionals  are  educated  in  an 
enviromnent  of  research  and  practice. 
For  science,  technology,  engineering 
and  mathematics  (STEM)  educators,  a 
Center  will  provide  opportimities  to 
enhance  content  knowledge,  develop 
teaching  strategies  that  lead  to  improved 


student  learning,  facilitate  the 
implementation  of  high  quality 
instructional  materials  and  information 
technology,  and  develop  skills  in  using 
various  strategies  for  assessing  student 
learning.  For  graduate  students,  post- 
doctoral students,  and  interns,  a  Center 
will  provide  study  and  research 
opportimities  with  the  goal  of 
improving  learning,  teaching,  and 
assessment  across  the  educational 
continuum. 

CLT  centers  are  funded  as 
Elementary,  Secondary,  and  Informal 
Education  (ESIE)  Centers,  or  Higher 
Education  Centers.  The  goals  of  the  ESff 
Centers  include  (1)  Increasing  the 
numbers  of  K-12  STEM  educators  in 
both  formal  and  informal  settings  who 
have  current  content  knowledge, 
implement  standards-based  instruction, 
and  use  information  technology  as  an 
aid  to  learning;  (2)  rebuilding  and 
diversifying  the  human  resource  base 
that  forms  the  national  infrastructure  for 
STEM,  including  basic  and  advanced 
education  for  graduate  and  post-doctoral 
students  who  will  specialize  in  STEM 
education;  and  (3)  providing  substantive 
opportunities  for  research  into  the 
nature  of  learning,  teaching,  and 
educational  reform.  The  goals  of  the 
Higher  Education  Centers  address  (1) 
increasing  the  numbers  of  STEM  faculty 
who  implement  effective  teaching 
practice  and  assessment;  (2)  providing 
professional  development  for  graduate 
and  post-doctoral  student  in  STEM 
disciplines  to  develop  their  skills  as  ' 
educators  and  to  develop  graduate 
programs  in  STEM  education  in 
disciplinary  departments;  and  (3) 
providing  substantive  opportunities  for 
research  into  the  nature  of  learning, 
teaching,  and  educational  reform  in 
higher  education. 

This  study  addresses  the  foUovying 
research  questions:  In  what  ways  and  to 
what  extent  are  CLTs  reflecting  the 
models  proposed?  To  what  extent  are 
the  CLT  centers  meeting  the  goals  of  the 
CLT  program?  What  is  die  value-added 
of  creating  CLTs  for  the  achievement  of 
the  desired  educational  outcomes?  To 
what  extent  does  the  portfolio  of  CLT 
activities  appropriately  meet  national 
STEM  education  needs? 

The  data  to  address  these  questions 
will  be  gathered  via  surveys  of  the 
following  groups:  CLT  faculty;  CLT 
graduate  students;  CLT  postdoctoral 
participants:  CLT  project  directors; 
representatives  of  IHE  partners;  and 
participating  K-12  teachers.  All  the 
surveys  will  be  sample  surveys  with  the 
exception  of  the  project  director  survey, 
whidi  will  be  the  population.  The 
evaluation  surveys  will  build  on  the 


annual  data  collected  from  projects  for 
the  purpose  of  GPRA. 

In  addition  to  the  surveys,  a  number 
of  small  site-specific  studies  will  be 
conducted  to  examine  the  outcomes  of 
various  Center  activities  (e.g.,  new 
teacher  preparation  programs,  new 
courses  and  curricula,  professional 
development  for  faculty  and  K-12 
teachers).  Meta  analysis  techniques  will 
be  employed  to  calculate  effect  sizes 
across  similar  studies. 

2.  Expected  Respondents 

The  expected  respondents  are:  CLT 
faculty;  CLT  graduate  students;  CLT 
postdoctoral  participants;  CLT  project 
directors;  representatives  of  IHE 
partners;  and  participating  K-12 
teachers. 

3.  Burden  on  the  Public 

The  total  estimate  for  this  collection 
is  500  burden  hours  for  a  maximum  of 
1200  participants  assuming  an  80-100% 
response  rate.  The  average  annual 
reporting  burden  is  30  minutes  per 
respondent.  The  burden  on  the  public  is 
negligible;  the  study  is  limited  to  project 
participants  that  have  received  funding 
from  the  NSF  CLT  program. 

Dated:  April  1,  2002. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer,  National  Science 

Foundation. 

[FR  Doc.  02-8248  Filed  4-4-02;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request 

agency:  National  Science  Foimdation. 
ACTION:  Submission  for  OMB  Review; 
Comment  Request. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  This  is  the  second  notice;  the  first 
notice  was  published  at  67  FR  4762  and 
no  comments  were  received.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
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on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to: 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  National  Science  Foundation,  725 — 
17th  Street,  NW.  Room  10235. 
Washington,  DC  20503,  and  to  Suzanne 
H.  Plimpton,  Reports  Clearance  Officer, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Suite  295,  Arlington. 
Virginia  22230  or  send  email  to 
spIimpto@nsf.gov.  Comments  regarding 
these  information  collections  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification.  Copies  of  the  submission{s) 
may  be  obtained  by  calling  703-292- 
7556. 

NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
currently  valid  OMB  control  number 
and  the  agency  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 
SUPPLEMErfTARY  mFORMATION: 

Title  of  Collection:  Survey  of  Graduate 
Students  and  Postdoctorates  in  Science 
and  Engineering. 

OMB  Approval  Number  3145-0062. 

Expiration  Date  of  Approval: 
September  30,  2002. 


Type  of  Request:  Intent  to  seek 
approval  to  extend  with  revision  an 
information  collection  for  three  years. 

Proposed  Project 

Graduate  students  in  science, 
engineering,  and  health  fields  in  U.S. 
colleges  and  universities,  by  source  and 
mechanism  of  support  and  by 
demographic  characteristics.  An 
electronic/mail  survey,  the  Survey  of 
Graduate  Students  and  Postdoctorates  in 
Science  and  Engineering  originated  in 
1966  and  has  b^n  conducted  annually 
since  1972.  The  survey  is  the  academic 
graduate  enrollment  component  of  the 
NSF  statistical  program  that  seeks  to 
"provide  a  central  clearinghouse  for  the 
collection,  interpretation,  and  analysis 
of  data  on  the  availability  of,  and  the 
current  and  projected  need  for, 
scientific  and  technical  resources  in  the 
United  States,  and  to  provide  a  source 
of  information  for  policy  formulation  by 
other  agencies  of  the  Federal 
government"  as  mandated  in  the 
National  Science  Foundation  Act  of 
1950. 

The  proposed  project  will  continue 
the  current  survey  cycle  for  three  to  five 
years.  The  annual  Fall  surveys  for  2002 
through  2006  will  survey  the  imiverse  of 
approximately  725  reporting  units  at 
approximately  600  institutions  offering 
accredited  graduate  programs  in 
science,  engineering,  or  health.  The 
survey  has  provided  continuity  of 
statistics  on  graduate  school  enrollment 
and  support  for  graduate  students  in  all 
science  &  engineering  (S&E)  and  health 
fields,  with  separate  data  requested  on 


demographic  characteristics  (race/ 
ethnicity  and  gender  by  full-time  and 
part-time  enrollment  status).  Statistics 
from  the  survey  are  published  in  NSF's  • 
annual  publication  series  Graduate 
Students  and  Postdoctorates  in  Science 
and  Engineering,  in  NSF  publications 
Science  and  Engineering  Indicators, 
Women,  Minorities,  and  Persons  with 
Disabilities  in  Science  and  Engineering, 
and  are  available  electronically  on  the 
Worid  Wide  Web. 

The  survey  will  be  sent  primarily  to 
the  administrators  at  the  Institutional 
Research  Offices.  To  minimize  burden, 
NSF  instituted  a  Web-based  survey  in 
1998  through  which  institutions  can 
enter  data  directly  or  upload 
Preformatted  files.  The  Web-based 
survey  includes  a  complete  program  for 
editing  and  trend  checlting  and  allows 
institutions  to  receive  their  previous 
year's  data  for  comparison.  Respondents 
will  be  encouraged  to  participate  in  this 
Web-based  survey  should  they  so  wish. 
Traditional  paper  questionnaires  will 
also  be  available,  with  editing  and  trend 
checking  performed  as  part  of  the 
survey  processing.  Overall  burden  is 
expected  to  be  reduced  from  2002  to 
2004  due  to  expanded  use  by 
institutions  of  the  Web-based  data 
collection  system. 

In  Fall  2000,  the  survey  achieved  a 
total  response  rate  of  99.4  percent  for 
institutions  and  99.0  percent  for 
departments. 

Estimate  of  Burden 

Burden  estimates  are  as  follows: 


Fiscal  year. 


1998 
1999 
2000 


Total  No.  of  in- 
stitutions 


722 
720 
717 


Departments 


11,718 
11,833 
11,899 


Burden 
hours 


1.83 
2.53 
2.42 


Respondents:  Individuals. 

Estimated  Number  of  Responses: 
11,899  (from  the  2000  collection). 

Estimated  Total  Annual  Burden  on 
Respondents:  28,796  hours  (from  the 
2000  collection). 

Frequency  of  Responses:  Annually. 

Dated:  April  1,2002. 
Suzanne  H.  Plimpton. 
Reports  Clearance  Officer,  National  Science 
Foundation. 

|FR  Doc.  02-8247  Filed  4-4-02;  8:45  am| 
BHXINQ  C006  7SSS-01-M      • 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Geosclences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Geosciences  (1755). 

Dates:  April  24-26,  2002. 

Time:  10:00  a.m.-5:30  p.m. 
Wednesday,  April  24,  2002.  8:30  a.m.- 
5:30  p.m.  Thursday,  April  25,  2002,  8:30 
a.m.-3:00  p.m.  Friday,  April  26,  2002. 


Place:  National  Science  Foundation. 
4201  Wilson  Boulevard,  Suite  1235 
Arlington,  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Thomas  Spence, 
Directorate  for  Geosciences,  National 
Science  Foundation,  Suite  705,  4201 
Wilson  Boulevard,  Arlington,  Virginia 
22230.  Phone  703-292-8500. 

Minutes:  May  be  obtained  from  the 
contact  person  listed  above. 

Purpose  of  Meeting:  To  provide 
advice,  recommendations,  and  oversight 
concerning  support  for  research, 
education,  and  hiunan  resources 
development  in  the  geosciences. 
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Agenda 

Day  1 :  Education  and  Diversity 
Subcommittee  Meeting,  Division 
Subcommittee  Meetings. 

Day  2:  Directorate  activities  and 
plans.  Education.  Human  Resources, 
and  Diversity. 

Day  3:  Information  Exchange,  GPRA. 

Dated:  April  2,  2002. 
Susanna  Bolton, 

Committee  Management  Officer. 

[PR  Doc.  02-8256  Filed  4-4-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUINMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension :  Revision. 

2.  The  title  of  the  information 
collection:  Proposed  nde,  Compatibility 
with  IAEA  Transportation  Safety 
Standards  (TS-R-1)  and  Other 
Transportation  Safety  Amendments  (10 
:FRpart71). 

3.  The  form  number,  if  applicable: 
slot  applicable. 

4.  How  often  the  collection  is 
required:  Biennial  and  on  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  licensees.  Certificate  of 
Compliance  (CoC)  holders,  and 
applicants  for  a  CoC. 

I   6.  An  estimate  of  the  number  of 
responses:  83  (A  total  of  37  responses  [8 
for  CoC  holders  and  applicants  and  29 
annualized  one-time  responses  from 
licensees]  plus  46  recordkeepers). 

7.  The  estimated  number  of  annual 
respondents:  75  (46  CoC  holders  and 
applicants  and  an  annualized  29  one- 
time licensee  respondents). 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  1,505  hours  (676 
hours  for  reporting  and  829  houxs  for 
recordkeeping). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies: 
Applicable. 


r 


10.  Abstract:  The  proposed  rule 
amends  NRC  regulations  on  packaging 
and  transporting  radioactive  material  to 
be  compatible  with  the  International 
Atomic  Energy  Agency  (IAEA) 
standards  and  to  codify  other  applicable 
requirements.  The  proposed  rule  would 
add  CoC  holders  and  applicants  to  the 
list  of  regulated  entities  subject  to 
mandatory  requirements  such  as  quality 
assurance  program  and  reporting.  A  new 
subpart  I.  Type  B{DP)  Package 
Approval,  is  being  created  to  achieve  a 
parallel  regulatory  structure  with  part 
72  regulations  and  to  provide  an 
alternative  approach  for  approving  Type 
B(DP)  dual  purpose  packages  used  for 
storage  and  transport  of  spent  fuels.  If 
used,  subpart  I  will  reduce  burden, 
improve  effectiveness  and  efficiency, 
and  ensure  consistency  between  parts 
71  and  72  requirements. 

Submit,  by  May  6,  2002,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  submittal  my  be  viewed 
free  of  charge  at  the  NRC  Public 
Document  Room,  One  White  Flint 
North,  11555  Rockville  Pike,  Room  0- 
1F23,  Rockville,  MD  20852.  The 
proposed  rule  indicated  in 
"Compatibility  with  IAEA 
Transportation  Safety  Standards  (TS-R- 
1)  and  Other  Transportation  Safety 
Amendments'  is  or  has  been  published 
in  the  Federal  Register  within  several 
days  of  the  publication  date  of  this 
Federal  Register  Notice.  The  OMB 
clearance  package  and  rule  are  available 
at  the  NRC  worldwide  web  site:  http:/ 
/wvkrw.iux:.gov/public-involve/doc- 
comment/omb/index.html  for  60  days 
after  the  signature  date  of  this  notice 
and  are  also  available  at  the  rule  fonun 
site,  http://ruleforum.llnl.gov. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  May  6, 
2002: 

Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0008). 
NEOB-10202,  Office  of  Manageriient 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  301-415-7233. 


Dated  at  Rockville,  Maryland,  this  28th  day 
of  March,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Office. 

[PR  Doc.  02-8245  Filed  4-4-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  71-0122,  Approval  No.  0122 
EA-01-164] 

In  ttie.Matter  of  J.L  Shepard  & 
Associates,  San  Fernando,  CA; 
Confirmatory  Order  Relaxing  Order 
(Effective  Immediately) 

I  ^ 

J.L.  Shepherd  &  Associates  (JLS&A) 
was  the  holder  of  Quality  Assurance 
(QA)  Program  Approval  for  Radioactive 
Material  Packages  No.  0122  (Approval 
No.  0122),  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  part 
71.  subpart  H.  QA  activities  authorized 
by  Approval  No.  0122  include:  design, 
prociu^ment,  fabrication,  assembly, 
testing,  modification,  maintenance, 
repair,  and  use  of  transportation 
packages  subject  to  the  provisions  of  10 
CFR  part  71.  Approval  No.  0122  was 
originally  issued  January  17, 1980.  In 
addition  to  having  a  QA  program 
approved  by  the  NRC  to  satisfy  the 
provisions  of  10  CFR  part  71,  subpart  H, 
to  transport  or  deliver  for  transport 
licensed  material  in  a  package,  JLS&A  is 
required  by  10  CFR  part  71,  Subpart  C. 
to  have  and  comply  with  the  package's 
Certificate  of  Compliance  (CoC)  issued 
by  the  NRC.  Based  on  JLS&A's  failure  to 
comply  with  10  CFR  part  71,  QA 
Program  Approval  No.  0122  was 
withdrawn,  by  the  immediately  effective 
NRC  Order,  dated  July  3,  2001,  (66  FR 
36603,  July  12,  2001). 

n 

The  NRC  lacked  confidence  that 
JLS&A  would  implement  the  QA 
Program  approved  by  the  NRC  in 
accordance  with  10  CFR  part  71. 
Subpart  H.  in  a  manner  that  would 
assume  the  required  preparation  and  use 
of  transportation  packages  in  full 
conformance  with  the  terms  and 
conditions  of  an  NRC  CoC  and  with  10 
CFR  part  71.  JLS&A's  QA  Approval  No. 
0122  was  withdrawn  by  an  immediately 
effective  Order  issued  July  3,  2001,  (Jidy 
2001  Order). 

By  letters  dated  August  16,  and 
September  13,  2001,  JLS&A  responded 
to  the  July  2001  Order,  and  requested 
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that  provisions  of  the  Order  be  relaxed 
based  on  a  showing  of  good  cause. 
Specifically,  JLS&A  requested  interim 
relief  from  the  July  2001  Order  based  on 
JLS&A's  proposed  Near-Term  Corrective 
Action  Plan,  to  allow  68  shipments  to 
16  customers,  in  U.S.  Department  of 
Transportation  specification  packaging 
designated  as  20WC.  The  NRC  issued  a 
Confirmatory  Order  Relaxing  Order, 
dated  September  19,  2001  (66  FR  49708, 
September  28,  2001),  granting  interim 
relief  to  allow  68  shipments  to  16 
customers  in  20  WC  packages  in 
accordance  with  JLS&A 's  Near-Term 
Corrective  Action  Plan,  through  March 
2002,  provided  JLS&A's  satisfactory 
completion  of  certain  commitments. 

By  letters  dated  December  7  and  10, 
2001,  JLS&A  requested  that  provisions 
of  the  July  2001  Order  be  relaxed  based 
on  a  showing  of  good  cause. 
Specifically,  JLS&A  requested  interim 
relief  to  ship  an  irradiator  to  Surry 
Nuclear  Power  Station  and  return  the 
replaced  unit  to  JLS&A's  facility  in 
California.  JLS&A  proposed  to  use  the 
Near-Term  Corrective  Action  Plan 
specified  in  the  September  19,  2001, 
Confirmatory  Order  to  allow  these  two 
shipments  in  U.S.  Department  of 
Transportation  specification  packaging 
designated  as  20WC.  The  NRC  issued  a 
Confirmatory  Order  Relaxing  Order 
dated  December  13,  2001  (66  FR  67556. 
December  31,  2001),  granting  interim 
relief  to  allow  two  shipments  to  one 
customer  in  20  WC  packages  in 
accordance  with  JLS&A's  Near  Term 
Corrective  Action  Plan,  provided 
JLS&A's  satisfactory  completion  of 
certain  commitments. 

m 

By  letters  dated  February  26,  2002,  as 
supplemented  March  13, 18,  and  25, 
2002,  JLS&A  requested  that  provisions 
of  the  July  2001  Order  be  further  relaxed 
based  on  a  showing  of  good  cause. 
Specifically,  Ti-S&A  requested  an 
extension  of  the  shipment  period 
authorized  in  the  September  19,  2001, 
Order  from  March  31,  2002.  to  June  30. 
2002,  to  allow  JLS&A  to  complete 
shipment  of  Type  B  quantities  of 
radioactive  material  in  U.  S.  Department 
of  Transportation  20WC  specification 
packaging  that  was  authorized  by  the 
September  19,  2001,  Order.  This 
extension  of  the  expiration  date  is 
necessary  since  many  of  the  customers 
did  not  obtain  the  necessary  licensing 
approvals  or  to  complete  needed  facility 
modifications  to  possess  the  radioactive 
material  in  time  for  the  shipments  to  be 
completed  by  March  31,  2002.  In 
addition,  JLS&A  requested  authorization 
to  make  additional  shipments  to 
customers  not  approved  by  the 


September  19,  2001.  Order.  JLS&A 
proposes  to  use  the  Near-Term 
Corrective  Action  Plan  specified  in  the 
September  19,  2001,  Confirmatory 
Order.  JLS&A  committed  to:  (1)  Inspect 
the  20WC  package  (both  shield  and 
overpack);  (2)  docimient  the  inspection 
in  a  separate  report;  (3)  perform  the 
shipping  and  inspection  function  only 
by  trained  personnel;  and  (4)  have  the 
Independent  Auditor  verify  compliance 
of  each  shipment  with  the  foregoing 
commitments  and  certify  such 
compliance  in  the  monthly,  reports  to 
the  NRC. 

In  addition,  on  February  26,  2002, 
JLS&A  consented  to  issuance  of  this 
Confirmatory  Order  granting  interim 
relief  firom  the  July  2001  Order  subject 
to  the  foregoing  commitments,  as  set 
forth  in  Section  IV  below,  and  agreed 
that  this  Confirmatory  Order  is  to  be 
effective  upon  issuance,  and  agreed  to 
waive  its  right  to  a  hearing  on  this 
action.  Implementation  of  these 
commitments  will  provide  assurance 
that  sufficient  resources  will  be  applied 
to  the  QA  program,  and  that  the 
program  will  be  conducted  safely  and  in 
accordance  with  NRC  requirements. 

I  find  that  JLS&A's  conunitments  as 
set  forth  in  Section  IV  are  acceptable 
and  necessary  and  conclude  that  with 
these  commitments  the  public  health 
and  safety  are  reasonably  assured.  The 
NRC  staff  reviewed  JLS&A's  relief 
request  to  determine  whether  to  grant 
the  requested  relief  with  assurances  that 
public  health  and  safety  are  maintained. 
In  view  of  the  foregoing.  I  have 
determined  that  the  public  health  and 
safety  require  that  JLJS&A's 
commitments  be  confirmed  by  this 
Confirmatory  Order.  This  Confirmatory 
Order  only  grants  additional  time  to 
complete  the  shipments  previously 
authorized  by  the  September  30.  2001, 
Order.  Based  on  the  above  and  JLS&A's 
consent,  this  Confirmatory  Order  is 
effective  immediately  upon  issuance. 

IV 

Accordingly,  pursuant  to  Sections  62, 
81,  161b.  161i.  182  and  186  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  Section  2.202  and  10  CFR  parts  71 
and  110.  It  is  hereby  ordered,  effective 
immediately,  that  the  July  3.  2001,  order 
is  relaxed  to  grant  interim  relief, 
through  June  30,  2002,  to  complete 
shipments  to  customers  previously 
authorized  by  the  September  30,  2001 
order  and  identified  in  enclosure  1  to 
the  March  14,  2002  supplement  entitled 
"NT-CAPl:  Shipments  Contracted  for 
Prior  to  July  3,  2001",  in  accordance 
with  JLS&As  near-term  corrective  action 
plan,  provided: 


1.  JLS&A  uses  the  implementing 
procedures  for  the  1995  QA  program 
plan,  as  revised,  and  the  Near-Term 
Corrective  Action  Plan  to  complete  an 
inspection  of  the  20WC  packages 
involved  in  the  shipments.  The 
inspection  will  confirm  that  the 
packages  and  associated  procedures  are 
in  conformance  with  49  CFR  178.362. 
"Specification  20WC  wooden  protective 
jacket."  Each  inspection  will  include,  at 
a  minimum,  actual  physical 
measurements,  and  visual  inspections 
for  damage,  corrosion,  or  other 
potentially  unacceptable  conditions; 

2.  JLS&A  documents  the  results  of 
each  inspection  in  separate  reports 
approved  by  the  QA  Administrator  and 
prepared  in  accordance  with  the  revised 
1995  QA  program  plan  and 
implementing  procedures.  The  report 
will  include  5ie  list  of  attributes 
verified,  the  acceptance  criteria,  and  the 
results  for  each  attribute; 

3.  JLS&A  uses  JLS&A's  staff, 
contractors,  and  sub-contractors,  trained 
in  the  Near-Term  Corrective  Action  Plan 
and  the  revised  1995  QA  program  plan 
and  implementing  procedures  for 
conducting  the  inspections  listed  in  the 
above  condition;  and, 

4.  JLS&A  uses  the  Independent 
Auditor  to  ensure  that  the  three 
conditions  listed  above  have  been 
completed.  Additionally,  the 
Independent  Auditor  shall  conduct 
monthly  QA  program  audits  and  will 
provide  NRC  with  a  report  by  the  20th 
of  each  month.  The  Independent 
Auditor  shall  verify  the  compliance  of 
each  shipment  with  the  three 
Conditions  listed  above  and  certify  to 
the  Conamission  in  its  monthly  reports. 

The  Director,  Office  of  Enforcement, 
or  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  may  in 
writing,  relax  or  rescind  this 
Confirmatory  Order  upon  demonstration 
of  good  cause  by  the  JLS&A. 

V 

In  accordance  with  10  CFR  2.202,  any 
person,  other  than  JLS&A,  adversely 
affected  by  this  Confirmatory  Order  may 
request  a  hearing  within  20  days  of  its 
issuance. 

Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Conamission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  Any  request  for  a 
hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Rulemakings  and 
Adjudications  Staff,  Washington,  DC 
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20555.  Copies  of  the  hearing  request 
also  should  be  sent  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards 
at  the  same  address,  to  the  Assistant 
General  Counsel  for  Materials  Litigation 
and  Enforcement  at  the  same  address,  to 
the  Regional  Administrator,  NRC  Region 
IV.  611  Ryan  Plaza  Drive,  Suite  400, 
Arlington.  TX  76011.  and  to  JLS&A.  If 
such  person  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  or  her  interest 
is  adversely  affected  by  this 
Confirmatory  Order  and  shall  address 
the  criteria  set  forth  in  10  CFR  2.714(d). 
I  If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for    - 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Confirmatory  Order 
without  further  Order  or  proceedings.  If 
an  extension  cf  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

A  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
confirmatory  order. 

Dated  this  29th  day  of  March  2002. 

For  the  Nuclear  Regulatory  Cbinmission. 
James  G.  Luehman, 
Deputy  Director,  Office  of  Enforcement. 
[FR  Doc.  02-8244  Filed  4-4-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-461] 

AmerGen  Energy  Company,  LLC; 
Clinton  Power  Station,  Unit  1 
Environmental  Assessment  and 
Finding  of  No  Significant  impact; 
Related  to  a  Proposed  License 
Amendment  To  Increase  ttie  Maximum 
Thennal  Power  Level 

i  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  NPF-62,  issued 
to  AmerGen  Energy  Company,  LLC 
(AmerGen,  the  licensee)  for  the 
operation  of  the  Clinton  Power  Station, 


Unit  1  (CPS),  located  on  Clinton  Lake  in 
DeWitt  County,  Illinois.  Therefore, 
pursuant  to  10  CFR  51.21  and  51.35,  the 
NRC  is  issuing  this  environmental 
assessment  and  finding  of  no  significant 
impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow 
AmerGen,  the  operator  of  CPS,  to 
increase  its  electrical  generating 
capacity  at  CPS  by  raising  the  maximum 
reactor  core  power  level  from  2894  MWt 
to  3473  MWt.  This  change  is 
approximately  20  percent  above  the 
current  licensed  maximum  power  level 
for  CPS.  The  change  is  considered  an 
extended  power  uprate  (EPU)  because  it 
would  raise  the  reactor  core  power  level 
more  than  7  percent  above  the  original 
licensed  maximum  power  level.  CPS 
has  not  submitted  a  previous  power 
uprate  application.  A  power  uprate 
increases  the  heat  output  of  the  reactor 
to  support  increased  turbine  inlet  steam 
flow  requirements  and  increases  the 
heat  dissipated  by  the  condenser  to 
support  increased  turbine  exhaust  steam 
flow  requirements.  The  licensee  with 
input  fi-om  the  plant  designer.  General 
Electric  Company,  evaluated  the 
proposed  EPU  from  a  safety  perspective 
and  concluded  that  sufficient  safety  and 
design  margins  exist  so  that  the 
proposed  increase  in  core  thermal 
power  level  can  be  achieved  without 
any  risk  to  health  and  safety  of  the 
public  or  impact  on  the  environment. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  June  18,  2001,  a  letter 
providing  initial  environmental 
information  dated  September  7,  2001, 
and  additional  environmental 
information  provided  in  a  letter  dated 
November  29,  2001.  Also,  the 
application  was  supplemented  by  letters 
dated  September  28,  October  17,  23.  26. 
and  31.  November  8  (2  letters).  20.  21, 
and  30,  and  December  5,  6,  7. 13  (2 
letters),  20,  21,  and  26,  2001,  January  8. 
15. 16,  and  24,  and  March  15,  22,  and 
29,  2002.  The  proposed  amendment 
would  change  the  operating  license  and 
the  technical  specifications  appended  to 
the  operating  license  to  provide  for 
implementing  uprated  power  operation. 

The  Need  for  the  Proposed  Action 

AmerGen  evaluated  the  need  for 
additional  electrical  generation  capacity 
in  its  service  area  for  the  planning 
period  2000-2009.  Information 
provided  by  the  North  American 
Electric  Reliability  Coimcil  showed  that, 
in  order  to  meet  projected  demands, 
generating  capacity  must  be  increased 


by  at  least  1.6  percent  per  year  for  the 
Mid-Continent  Area  Power  Pool  and  the 
Mid-America  Interconnected  Network. 

AmerGen  determined  that  a 
combination  of  increased  power 
generation  and  purchase  of  power  bom 
the  electrical  grid, would  be  needed  to 
meet  the  projected  demands  including 
an  operating  margin  for  reliability. 
Increasing  tihe  generating  capacity  at 
CPS  was  estimated  to  provide  lower  cost 
power  than  can  be  purchased  on  the 
current  and  projected  energy  market. 

In  addition,  increasing  nuclear 
generating  capacity  would  lessen  the 
need  to  depend  on  fossil  fuel 
alternatives  that  are  subject  to 
impredictable  cost  fluctuations  and 
increasing  environmental  costs. 

Environmental  Impacts  of  the  Proposed 
Action 

At  the  time  of  the  issuance  of  the 
operating  license  for  CPS.  the  NRC  staff 
noted  that  any  activity  authorized  by  the 
license  would  be  encompassed  by  the 
overall  action  evaluated  in  the  Final 
Environmental  Statement  (FES)  for  the 
operation  of  CPS.  which  was  issued  in 
May  1982.  The  original  operating 
license  for  CPS  allowed  a  maximimi 
reactor  power  level  of  2894  MWt.  On 
September  7.  2001.  Exelon  submitted  a 
supplement  to  its  Environmental  Report 
supporting  the  proposed  EPU  and 
provided  a  summary  of  its  conclusions 
concerning  the  environmental  impacts 
of  the  EPU  at  CPS.  Based  on  the  staff's     • 
independent  analyses  and  the 
evaluation  performed  by  the  licensee, 
the  staff  concludes,  as  described  further 
below,  that  the  environmental  impacts 
of  the  EPU  are  bounded  by  the 
environmental  impacts  previously 
evaluated  in  the  FES,  because  the  EPU 
would  involve  no  extensive  changes  to 
plant  systems  that  directly  or  indirectly- 
interface  with  the  environment. 
Additionally,  no  changes  to  any  State 
permit  limits  would  be  necessary.  This 
environmental  assessment  first 
discusses  the  non-radiological  and  then 
the  radiological  environmental  impacts 
of  the  proposed  EPU  at  CPS. 

Non-Radiological  Impacts  at  CPS 

The  following  is  the  NRC  staff's 
evaluation  of  the  non-radiological 
environmental  impacts  of  the  proposed 
EPU  on  land  use.  water  use.  waste 
discharges,  noise,  terrestrial  and  aquatic 
biota,  transmission  facilities,  and  social 
and  economic  conditions  at  CPS. 

Land  Use  Impacts 

The  EPU  at  CPS  as  proposed  will 
require  no  changes  to  the  current  use  of 
land.  Modification  plans  as  submitted 
do  not  include  building  any  new . 
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structiires  or  materially  altering  any 
existing  structures  to  implement  EPU 
activities.  With  the  exception  of 
transportation  of  equipment  and 
materials,  and  routine  waste  disposal, 
EPU  activities  will  be  confined  to  the 
area  within  the  plant  seoirity  fence. 
Capacity  of  above  or  below  groimd 
storage  tanks  is  not  scheduled  to  be 
changed  by  the  EPU.  Areas  outside  the 
plant  security  fence  would  not  be 
affected  in  any  way  by  the  EPU 
implementation  plan  as  submitted  by 
AmerGen. 

The  CPS  EPU  includes  replacement  of 
turbine  components  that  will  be 
radiologically  contaminated.  The 
proposed  maintenance  plan  includes 
decontamination  and  recycling  of 
replaced  turbine  parts,  or  transfer  to  an 
approved  offsite  disposal  facility.  Thus, 
additional  on-site,  low-level  radioactive 
waste  storage  facilities  would  not  be 
needed.  We  conclude  that  the  NRC 
staffs  conclusions  in  the  FES  on  land 
use  would  remain  valid  as  a  result  of 
implementing  the  proposed  EPU. 

Water  Use  Impacts 

No  groimdwater  resources  will  be 
affected  by  the  EPU.  CPS  uses  the 
impounded  volume  of  Clinton  Lake 
(surface  water)  for  all  cooling  water 
requirements.  The  licensee  has  stated 
that  the  EPU  will  result  in  a  minimal 
change  in  the  consumptive  use  of  water 
from  the  lake.  Thus,  the  NRC  staffs 
conclusions  in  the  FES  on  water  use 
would  continue  to  be  valid  under 
operating  conditions  expected  after  the 
EPU.  Abo  note  that  in  its  October  1974 
enviroiunental  statement  for  the 
construction  of  two  units  at  the  Clinton 
site,  the  NRC  evaluated  consumptive 
use  of  the  lake  water  with  two  units 
operating. 

Discharge  Impacts 

The  NRC  staff  evaluated 
environmental  impacts  associated  with 
the  proposed  EPU  cooling  water 
discharge  such  as  fogging,  icing,  noise, 
lake  water  temperature  changes,  and 
cold  shock. 

Cooling  Lake  Fog  and  Icing 

Environmental  impacts  such  as 
fogging  and  icing  could  result  from  the 
increased  heat  load  resulting  from 
discharge  of  additional  cooling  water 
into  Clinton  Lake.  However,  the  CPS 
Environmental  Report  addressed 
estimates  of  ground  fog  frequency  and 
icing  and  associated  enviroimiental 
impacts  for  the  current  power  level. 
These  analyses  included  considerable 
conservatism,  well  beyond  the  projected 
20  percent  increase  of  release  heat.  The 
NRC  staff  concluded  in  the  FES  that  the 


operation  of  the  CPS  cooling  water 
discharge  system  was  not  harmful  to  the 
lake  and  surrounding  environment.  The 
NRC  staff  concludes  that  ground  fog  and 
icing  that  might  be  generated  by  plant 
operation  at  the  uprated  power  level  is 
bounded  by  the  conclusions  of  the  FES. 

Noise 

No  significant  changes  to  facilities  are 
plaimed  that  would  change  the 
character,  sources  or  energy  of  noise 
generated  at  CPS.  All  new  equipment  or 
components  needed  to  modify  existing 
equipment  in  order  to  effect  the  EPU 
will  be  installed  within  existing  plant 
facilities.  No  significant  increase  in 
ambient  noise  levels  is  anticipated  in 
any  work  areas  within  the  plant.  The 
upgraded  turbines  are  designed  to 
operate  at  the  same  speed  as  under  the 
existing  power  level.  The  conclusions 
regarding  noise  levels  in  the 
Environmental  Report  remain 
applicable  for  noise  levels  expected 
under  EPU  conditions. 

Lake  Water  Temperature  Changes 

Effluent  from  the  circulating  water 
coolant  system  is  directed  back  to 
Clinton  Lake.  The  licensee  has  stated 
that  it  does  not  expect  any  increase  in 
circulating  water  flow  as  a  result  of  the 
EPU.  However,  because  more  heat  must 
be  rejected  from  the  plant,  circulating 
water  discharge  temperatures  will  be 
elevated  as  a  result  of  the  EPU.  The 
Illinois  Environmental  Protection 
Agency  (lEPA)  has  established  limits  for 
this  effluent  in  the  plant's  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  in  order  to  protect  the 
resource.  The  licensee  has  stated  that 
the  plant  will  continue  to  be  operated  in 
compliance  with  established  limits  in 
the  NPDES  permit.  Consequently,  there 
should  not  be  a  thermal  impact  to  the 
lake  as  a  result  of  the  EPU  in  excess  of 
that  already  considered  by  lEPA.  If  the 
NPDES  limits  prevent  operation  at  full 
power  under  some  conditions,  the 
licensee  will  either  have  to  derate  the 
imit  during  those  times  or  request  a 
change  to  its  permit. 

Cold  Shock 

Cold  water  shock  to  aquatic  species 
occurs  when  the  warm  water  discharged 
from  the  plant  stops  due  to  an 
implanned  shutdown.  On  December  18. 
2000.  CPS  experienced  a  reactor  trip 
with  closure  of  the  main  steam-line 
isolation  valves.  As  a  result,  warm  water 
that  would  have  entered  the  Clinton 
Lake  through  the  discharge  channel  was 
abruptly  stopped.  The  resulting  cold 
shock  event  resulted  in  the  loss  of 
approximately  7.000  fish  according  to  a 
shoreline  survey  conducted  by  the 


Illinois  Department  of  Natural 
Resources. 

Information  submitted  by  the  licensee 
suggests  that  the  impact  of  the  event  did 
not  significantly  affect  the  biological 
health  of  the  lake.  It  was  stated  that  the 
number  of  fish  lost  in  the  cold  shock 
event  was  small  in  comparison  to  the 
total  population  of  fish  of  the  lake. 
Additionally,  there  have  been  no  reports 
of  a  noticeable  decline  in  angler  success 
during  the  subsequent  fishing  period. 

The  proposed  EPU  does  not  increase 
the  probability  of  an  unplanned  reactor 
shutdown  or  the  likelihood  of 
occurrence  of  a  cold  shock  event. 
Nevertheless,  a  cold  shock  event  at  a 
higher  heat  rejection  rate  than  the 
December  18.  2000,  event  could  result 
in  a  greater  fish  mortality  rate  if  the 
same  conditions  exist.  Significant  heat 
exchange  is  expected  to  occur  in  the  3.1 
mile  discharge  channel  leading  to  the 
actual  point  of  discharge.  Since  the 
increase  in  the  heat  rejection  would 
neither  significantly  raise  the 
temperature  of  the  lake  over  a  large  area 
nor  dramatically  increase  the  size  of  the 
affected  area,  we  believe  that  the 
increased  number  of  fish  that  would  be 
adversely  affected  by  the  infrequent 
cold  shock  event  would  be  a  small 
increase  and  would  still  not  result  in  a 
long-term  adverse  impact  to  the  lake 
fishery. 

Additionally .  the  licensee  will 
monitor  for  cold  shock  impact  to  the 
fish  population  following  a  plant  trip 
scenario  similar  to  the  one  experienced 
on  December  18,  2000. 

Terrestrial  Biota 

The  FES  for  CPS  published  in  May 
1982  identified  two  endangered  species 
that  may  occur  in  the  vicinity  of  the  site; 
the  bald  eagle  (  Haliaeetus 
leucocephalus)  and  the  Indiana  bat 
(Myotis  sodalis).  Operation  of  the  CPS 
under  EPU  conditions  is  expected  to 
have  no  adverse  effect  on  land  use  and 
will  not  disturb  the  habitats  of  any 
terrestrial  plant  or  animal  species  as 
evaluated  in  the  FES.  Extended  power 
uprate  operating  conditions  will  not 
significantly  increase  previously 
evaluated  environmental  impacts  on 
terrestrial  biota. 

Aquatic  Biota 

As  discussed  previously,  the  licensee 
has  stated  that  it  does  not  expect  to  have 
to  increase  circulating  water  flow  as  a 
result  of  the  EPU.  Therefore,  there 
should  be  no  increase  in  the 
entrainment  and  impingement  of 
aquatic  species  at  the  intake  structure. 
In  addition,  the  licensee  has  indicated 
that  it  expects  the  discharge  temperature 
of  the  water  to  remain  within  the  limits 
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previously  evaluated  and  approved  by 
lEPA.  As  long  as  the  plant  is  operated 
within  these  limits,  impacts  to  aquatic 
species  should  not  exceed  those 
previously  considered. 

Human  Health 


potentially  fatal  disease  known  as 
Primary  Amoebic  Meningoencephalitis 
(PAM).  Initially,  the  Illinois  Department 
of  Public  Health  (IDPH)  responded  to 
concerns  raised  by  the  Illinois 
Department  of  Natural  Resoujx:es  and 
asked  for  a  two-year  pre-  and  post- 


In  response  to  an  NRC  staff  request  for    operational  monitoring  program  for  N. 


additional  information.  CPS  submitted 
the  following  information  regarding 
Naegleria  fowleri  in  its  letter  dated 
November  29,  2001. 

During  the  final  regulatory  review  of 
the  FES  in  1982.  concerns  were  raised 
that  the  elevated  temperatures  in 
Clinton  Lake  due  to  plant  operation 
might  increase  the  abundance  of 
pathogenic  N.  fowleri  and  constitute  a 
risk  for  primary  contact  water  sports.  N. 
fowleri  is  the  organism  that  causes  a 


fowleri  and  proposed  a  ban  on  primary 
water-contact  water  sports  once  the 
plant  went  operational.  After  further 
review  of  the  initial  monitoring  studies 
and  projected  lake  temperatures,  and  a 
specially  funded  medical  school  review 
of  the  risks,  the  IDPH  issued  a  letter  in 
1987  stating  that  there  was  no  reason  to 
restrict  primary  contact  water  sports. 
The  IDPH.  however,  requested 
additional  Naegleria  fowleri  monitoring 
and  lake  temperature  data  collection  by 


CPS.  The  monitoring  program  continued 
through  1990,  when  it  was  concluded 
that  no  further  information  was  needed 
and  that  the  risk  of  N.  fowleri  from 
Clinton  Lake  was  insignificant  relative 
to  other  public  health  risks. 

The  simmiary  of  the  monitoring 
program  results  listed  below  illustrates 
two  critical  findings.  The  first  was  N. 
fowleri  did  exist  in  Clinton  Lake  prior 
to  any  thermal  additions,  and  second,  as 
expected,  it  was  detected  more 
frequently  after  thermal  additions. 
However,  even  during  the  operational 
years,  the  frequency  of  N.  fowleri  in 
Clinton  Lake  was  much  lower  than  that 
found  in  ambient  temperatiu-e  lakes  in 
Florida.  N.  fowleri  is  common  in  most 
fresh  water  lakes  in  Florida. 


CPS  Naegleria  fowleri  Monitoring  Program  Summary 


Year 


1983 
1984 
1986 
1987 
1986 
1987 
1988 
1989 
1990 


Researcher 


Dr.  Tyndall  (Oak  Ridge  Nat.  Labs)   

Dr.  Tyndall  (Oak  Ridge  Nat.  Labs)   

Di-.  Wellings  &  Dr.  Lewis  (Fla.  D.H&RS) 
Dr.  Wellings  &  Dr.  Lewis  (Fla.  D.H&RS) 

Dr.  Huizinga  (IL  State  University)   

Dr.  Huizinga  (IL  State  University)   

Dr.  Huizinga  (IL  State  University)   

Dr.  Huizinga  (IL  State  University)   

Dr.  Huizinga  (IL  State  University)   


CPS  status 


Pre-operational 
Pre-operational 
Pre-operational 

Start-up    

Pre-operational 

Start-up    

Operational  ... 
Operational  ... 
Operational    ... 


Total 

num- 

Positive 

ber 

for 

of 

Naegleria 

sam- 

fowlen . 

ples 

82 

0 

120 

0 

219 

1 

103 

0 

123 

1 

148 

2 

400 

21 

176 

9 

400 

15 

An  increase  in  abundance  of 
Naegleria  fowleri  does  not  directly 
correlate  with  an  increase  in  the  number 
of  cases  of  PAM  caused  by  this 
pathogen.  As  of  1998,  there  had  only 
been  about  54  documented  cases  of 
PAM  in  the  entire  country.  Most  of 
these  cases  were  in  Florida  and  a  small 
isolated  region  of  Virginia.  The  only 
case  associated  with  a  cooling  lake  was 
in  Texas,  and  the  victim  contracted 
PAM  from  a  non-heated  portion  of  the 
lake. 

Efforts  were  made  to  keep  the  IDPH 
informed  of  the  N.  fowleri  monitoring 
results  and  operational  changes  that 
impacted  lake  temperatures.  Each  year 
the  IDPH  was  given  the  N.  fowleri 
monitoring  data  and  temperature  data 
fitim  continuous  recorders  at  key 
locations  in  Clinton  Lake.  When  Illinois 
Power  filed  a  petition  in  1988  for  a  Site- 
Specific  Adjusted  Standard  for  higher 
thermal  discharge  limits,  the  IDPH  was 
given  a  presentation  on  the  modeled 
lake  temperatures  that  would  result 
frt)m  this  Site-Specific  Standard.  The 
Site-Specific  Standard  was  granted  in 
1992  and  permitted  the  maximum  daily 


average  discharge  temperature  to  be 
raised  from  99  °F  to  110.7  °F.  The 
Station  NPDES  permit  currently  has  two 
temperature  limitations.  The 
temperature  of  discharge  water  at  the 
second  drop  structure  in  the  discharge 
flimie  is  limited  to  a  maximimi  daily 
average  temperature  of  99  °F  for  90  days 
in  a  calendar  year,  or  110.7  °F  for  any 
single  day.  The  permit  and  these  limits 
will  not  be  changed  for  the  EPU; 
therefore,  the  reviewed  and  approved 
heat  load  for  Clinton  Lake  will  not  be 
changed. 

The  original  monitoring  program  and 
subsequent  decisions  to  stop  monitoring 
and  permit  unrestricted  recreational 
lake  use  were  based  on  compliance  with 
the  NPDES  permit  and  the  very  small 
risk  this  issue  presented.  Based  on  the 
above  discussion,  the  NRC  staff  believes 
that  the  risk  to  the  public  associated 
with  the  microbial  pathogen  N.  fowleri 
in  the  reservoir  will  not  increase 
significantly  and  no  use  restrictions  or 
additional  monitoring  are  necessary  due 
to  power  uprate  operation. 


Tmnsmission  Facility  Impacts 

Environmental  impacts,  such  as  the 
installation  of  additional  transmission 
line  equipment,  or  increased  exposure 
to  electromagnetic  fields  (EMF)  and 
electrical  shock,  could  result  from  an 
EPU.  The  licensee  stated  that  there  are 
no  changes  in  operating  transmission  or 
power  line  right  of  way  needed  to 
support  the  EPU.  An  increase  in  main 
transformer  capacity  will  be  necessary 
to  deliver  the  additional  power  to  the 
grid  but  design  safety  margins  are  more 
than  adequate  to  handle  this  increased 
electrical  power.  No  new  equipment  or 
modifications  will  be  necessary  for  the 
offsite  power  system  to  maintain  grid 
stability. 

The  probability  of  shock  fitim  primary 
or  secondary  current  systems  does  not 
increase  from  an  EPU.  Transmission 
lines  and  facilities  are  designed  in 
accordance  with  the  applicable  shock 
prevention  provisions  of  the  National 
Electric  Safety  Code,  and  engineered 
safety  margins  are  deemed  adequate  to 
protect  against  potential  electric  shock. 
The  increased  generator  output  at  CPS 
will  cause  a  proportional  increase  in  the 
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intensity  of  EMFs  in  the  vicinity  of  the 
near  plant  transmission  lines.  There  is 
no  scientific  consensus  regarding  the 
health  effects,  if  any.  of  exposure  to 
electromagnetic  fields.  No  known  effects 
fi-om  EMF  on  terrestrial  biota  have  been 
demonstrated.  Exposure  to  EMFs  from 
offsite  transmission  system  power  level 
increases  would  not  be  expected  to 
increase  significantly,  and  no  health  or 
environmental  impacts  have  been 
shown  to  residt  from  EMF  exposure. 
Thus,  no  significant  environmental 
impacts  from  changes  in  the 
transmission  design  and  equipment  are 
expected,  and  the  conclusions  in  the 
FES  remain  valid. 

Social  and  Economic  Effects 

The  NRC  staff  received  information 
provided  by  the  licensee  regarding 

Table  1.— Summary  of 


socioeconomic  impacts  from  the 
planned  EPU,  including  potential 
impacts  on  the  CPS  workforce  and  the 
local  economy.  The  licensee  does  not 
anticipate  that  the  EPU  will  affect  the 
size  of  the  CPS  permanent  workforce, 
and  does  not  expect  any  need  to  expand 
the  labor  force  required  for  future 
outages.  CPS  contributions  to  the  local, 
state  and  school  tax  bases  are  of 
significant  value  to  the  local  economy. 
Some  fraction  of  the  plant  modification 
costs  to  accommodate  the  EPU  will 
accrue  to  the  economy. 

Benefits  to  the  local  commimity  are 
dependent  in  part  on  the  success  of  the 
EPU.  and  the  extent  to  which  the  EPU 
will  permit  AmerGen  to  remain 
competitive  in  the  energy  market.  To  the 
extent  that  the  EPU  will  extend  the 

NON-RADIOLOGICAL  ENVIRONMENTAL  IMPACTS  OF  THE  EPU  AT  CPS 


operating  lifetime  of  CPS  by  enhancing 
its  economic  performance,  the  long-term 
benefits  to  the  local  economy  will  be 
extended.  The  staff  expects  that  the 
conclusions  in  the  FES  regarding  social 
and  economic  impacts  will  apply  to 
EPU  operating  conditions. 

In  simunary.  the  proposed  EPU  at  CPS 
is  not  expected  to  cause  a  significant  , 
change  in  non-radiological  impacts  on 
land  use.  water  use.  waste  discharges, 
noise,  terrestrial  and  aquatic  biota, 
transmission  facilities  or  social  and 
economic  factors,  and  would  have  no 
non-radiological  environmental  impacts 
in  addition  to  those  evaluated  in  the 
FES.  Table  1  summarizes  the  non- 
radiological  environmental  effects  of  the 
EPU  at  CPS. 
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Impacts 


Land  Use  liYipacts 
Water  Use  Impacts 
Discharge  Impacts 


Terrestrial  Biota  Impacts 


Aquatic  Biota  Impacts   

Transmission  Facilities  Impacts 

Social  and  Ecornxnic  Impacts  .. 


Impacts  o«  the  EPU  at  CPS 


No  changes  required  to  current  land  use. 

Minimal  increase  in  consumptive  water  use  expected. 

Any  increases  in  fog  formation  or  icing  are  expected  to  be  insignificant  and  weH  with- 
in the  acceptable  levels  determined  by  the  FES.  No  significant  increases  in  ambi- 
ent noise  levels  are  expected.  No  plans  to  increase  cooling  water  flow.  Discharge 
temperature  wHI  remain  within  NPDES  limits.  Lake  water  temperature  changes 
both  during  normal  operations  and  alter  unplanned  shutdown  wHI  remain  within  ac- 
cepted levels.  :.,  ..    J 

Ho  wildlife  habitat  in  the  area  wi«  be  affected  because  all  construction  wiH  be  done 
inside  existing  facilities  Known  endangered  species  in  the  area  will  continue  to  be 

monitored.  „,^.-«  ,■    u.     at. 

Temperature  change  in  Lake  Clinton  is  expected  to  remain  within  NPDES  limits.  Risk 

to  the  puWfc  from  known  mrcrobial  pathogens  will  not  increase  significantly. 
No  changes  in  operating  transmission  voltages,  onsite  transmission  equipment,  or 
power  line  rights-of-way.  Transformer  capacity  wHI  increase  but  design  safety  mar- 
gins considered  adequate  EMF  will  increase  proportwoate  to  the  EPU  but  no 
changes  in  exposure  rate  is  expected. 
No  change  in  CPS  permanent  or  part-time  work  force  is  expected.  EPU  may  expand 
tax  base  and  enhance  longevity  of  plant  operatkxi. 


Radiological  Impacts  From  EPU  at  CPS 

The  NRC  staff  evaluated  radiological 
environmental  impacts  on  waste 
streams,  dose,  accident  analysis,  and 
fuel  cycle  and  transportation  factors. 
The  following  is  a  general  discussion  of 
these  issues  and  an  evaluation  of  their 
environmental  impacts. 

Radioactive  Waste  Stream  Impacts 

CPS  uses  waste  treatment  systems  that 
must  be  designed  to  collect,  process  and 
dispose  of  radioactive  gaseous,  liquid 
and  solid  waste  in  a  controlled  and  safe 
manner,  and  in  accordance  with  the 
requirements  of  10  CFR  part  20  and 
appendix  1  to  part  50.  The  design  bases 
for  the  CPS  systems  during  normal 
operation  limit  discharges  well  within 
the  limits  specified  in  10  CFR  part  20, 
"Standards  for  Protection  Against 
Radiation,"  and  satisfy  the  design 
objectives  of  appendix  I  to  10  CFR  part 


50,  "Numerical  Guides  for  Design 
Objectives  and  Limiting  Conditions  for 
Operation  to  Meet  the  Criterion,  'As 
Low  as  is  Reasonably  Achievable'  for 
Radioactive  Material  in  Light-Water 
Cooled  Nuclear  Power  Reactor 
Effluents."  Licensee  analysis  shows  that 
these  limits  and  objectives  will  continue 
to  be  met  under  EPU  operating 
conditions. 

Modifications  planned  to  effect  EPU 
operation  do  not  include  nor  require 
any  changes  in  the  operation  or  design 
of  facilities  or  equipment  in  the  solid, 
liquid  or  gaseous  waste  handling 
systems.  The  safety  and  reliability  of 
these  systems  are  designed  with 
sufficient  margin  so  as  to  be  unaffected 
by  operating  conditions  associated  with 
EPU.  Neither  the  environmental 
monitoring  procedures  for  these  waste 
streams  nor  any  radiological  monitoring 
reqiiirements  of  the  CPS  Technical 


Specifications  and/or  Offsite  Dose 
Calculation  Manual  will  be  reduced  or 
changed  in  any  way  by  the  EPU. 

The  EPU  will  not  introduce  any  new 
or  different  radiological  release 
pathways.  Probability  of  operator  error 
or  equipment  malfunction  that  might 
result  in  an  uncontrolled  radioactive 
release  are  estimated  to  remain  at 
current  levels  under  EPU  conditions. 
The  specific  effects  of  EPU  on  each  of 
the  radioactive  waste  systems  are 
discussed  below. 

Solid  Waste 

Solid  radioactive  wastes  include 
solids  recovered  from  the  reactor 
process  system,  solids  in  contact  with 
the  reactor  process  system  liquids  or 
gasses.  and  solids  used  in  reactor 
process  system  operation.  The  largest 
volume  of  solid  radioactive  waste  at 
CPS  is  low-level  radioactive  waste 
(LLRW).  Sources  of  LLRW  at  CPS 


include  resins,  filter  sludge,  dry  active 
waste,  metals  and  oils. 

The  annual  enviroiunental  impact  of 
low-  and  high-level  solid  wastes  related 
to  uranium  fuel  cycle  activities  was 
generically  evaluated  by  the  NRC  staff 
for  a  1000  MWe  reference  reactor.  The 
estimated  activity  content  of  these 
vrastes  is  given  in  Table  S-3  in  10  CFR 
51.51  and  would  continue  to  be 
boimding  for  CPS  at  EPU  operating 
conditions. 

CPS  maintains  records  of  the  volume 
of  solid  waste  generated  and  has  a 
docimiented  volume  reduction  program 
vdth  the  objective  to  continually 
identify  and  implement  voliune 
reduction  techniques.  The  low-level 
solid  waste  volume  generated  at  CPS  in 
calendar  year  2000  was  reported  to  be 
111.7  cubic  meters.  For  calendar  year 
2001.  CPS  is  projecting  115  cubic  meters 
of  low-level  solid  waste.  With  volimie 
reduction  programs  in  effect.  CPS  is 
estimating  far  less  than  a  20  percent 
increase  in  solid  waste  volume  due  to 
the  planned  EPU. 

The  largest  volume  source  of 
radioactive  solid  waste  is  spent  resins 
from  process  wastes.  Other  major 
contributors  at  CPS  are  equipment 
wastes  from  operational  and 
maintenance  procedures,  and  chemical 
and  reactor  system  wastes.  The  EPU  is 
not  projected  by  the  licensee  to 
significantly  change  the  amount  or  tj^e 
of  equipment  and  chemical  wastes 
generated. 

CPS  projects  an  increase  in  the 
process  wastes  generated  from  operation 
of  the  reactor  water  cleanup  (RWCU) 
filter/demineralizers.  and  the 
condensate  demineralizers  that  could  be 
approximately  proportional  to  the 
power  uprate.  More  frequent  system 
backwashes  will  occiu'  due  to  an 
increase  in  the  flow  rate  through  the 
RWCU  and  condensate  demineralizer 
systems. 

The  licensee  estimates  the  increased 
frequency  of  backwashes  to  be  less  than 
20  percent  of  current  value.  The  pimty 
of  the  coolant  and  filter  performance 
will  not  change.  The  licensee  projects 
only  a  small  increase  in  solid  waste 
volumes  from  these  processes. 

Another  important  source  of  solid 
waste  is  spent  fuel.  CPS  reported  that 
188  besh  fuel  bundles  were  loaded  in 
the  recent  refueling  outage,  to 
accommodate  operation  imder  EPU 
conditions.  The  number  of  irradiated 
fuel  assemblies  moved  to  storage  during 
future  refueling  outages  is  not  expected 
to  increase  as  a  result  of  EPU  because 
of  planned  and  approved  extended 
burnup  and  increased  U-235  enrichment 
of  the  fuel  used.  The  amount  of  these 
wastes,  therefore,  is  not  expected  to 


increase.  The  spent  fuel  is  currently 
stored  in  spent  fuel  focilities  onsite  and 
is  not  shipped  offsite. 

The  volume  and  activity  of  waste 
predicted  by  the  licensee  to  be 
generated  firom  spent  control  blades  and 
in-core  ion  chambers  may  increase 
slightly  as  a  result  of  higher  neutron 
flux  conditions  associated  with  EPU 
conditions.  The  NRC  staff  does  not 
expect  this  increase  to  be  significant  and 
believes  that  it  can  be  accommodated 
vrithin  existing  onsite  storage  facilities. 
Therefore,  the  NRC  staff  concludes  that 
there  will  not  be  a  significant  increase 
in  the  amounts,  or  change  in  the  types, 
of  solid  wastes  produced  by  the  plant  as 
a  result  of  EPU. 

Liquid  Radwaste 

The  liquid  radwaste  system  at  CPS  is 
designed  to  process  and  recycle  the 
liquid  waste  collected  so  that  annual 
radiation  doses  to  individuals  are 
maintained  will  below  the  guidelines  in 
10  CFR  part  20  and  10  CFR  part  50, 
appendix  L  CPS  has  operated  since  1992 
as  a  zero  radioactive  liquid  release 
plant,  choosing  to  recycle  all  liquid 
wastes.  CPS  does  not  intend  to  change 
this  policy  as  a  result  of  EPU.  Filter 
backwasliing  will  increase  input  to  the 
liquid  radwaste  system  due  to  the  20 
percent  EPU,  but  this  small  increase 
will  be  recycled  rather  than  discharged, 
and  thus  will  have  no  effect  on  the 
environment. 

CPS  does  not  expect  the  EPU  to  result 
in  any  significant  increase  in  the 
volimie  of  liquid  wastes  from  other 
sources  into  the  liquid  radwaste  system. 
The  reactor  will  continue  to  operate 
within  present  fluid  pressvu-e  control 
bands  under  EPU  conditions  so  that 
leakage  should  not  increase.  No  changes 
in  reactor  recirculation  pump  flow  rates 
are  needed  to  accommodate  the  EPU. 
Equipment  drains,  floor  drains  or 
chemical  waste  systems  will  not  be 
changed  as  a  result  of  the  EPU  because 
the  operating  conditions  of  these 
facilities  are  independent  of  power 
levels. 

Gaseous  Radwastes 

Ehiring  normal  operation,  the  gaseous 
effluent  systems  control  the  release  of 
gaseous  radioactive  effluents  Xo  the  site 
environment,  including  small  quantities 
of  activated  gases  and  noble  gases,  so 
that  routine  offsite  releases  are  below 
the  limits  of  10  CFR  part  20  and 
appendix  I  to  part  50  (10  CFR  part  20 
includes  the  requirements  of  40  CFR 
part  190). 

The  major  sources  of  gaseous 
radioactive  releases  at  CPS  are  the 
common  station  heating,  ventilation  and 
air  conditioning  (HVAC)  stack  and  the 


standby  gas  treatment  system  (SGTS) 
vent.  Normal  gaseous  releases  are 
through  the  common  station  HVAC 
stack.  The  radioactive  gaseous  effluents 
include  small  quantities  of  noble  gases, 
halogens,  particulates  and  tritiiun. 
Based  on  conservative  assumptions  of 
non-negligible  fuel  leakage  due  to 
defects,  it  is  probable  that  gaseous 
radioactive  release  rate  frtim  the 
common  station  HVAC  stack  would 
increase  in  proportion  to  the  20  percent 
EPU.  Current  release  quantities  are  very 
small  and  the  projected  radioactive 
gaseous  effluents  under  EPU  condition 
would  remain  vvathin  Appendix  I  limits. 

The  licensee  is  required  to 
continually  monitor  radioactive  releases 
in  this  pathway  to  assure  that  doses  to 
members  of  the  public  are  maintained 
within  federal  limits.  The  stack  effluent 
alarm  setpoint  for  the  stack  monitoring 
system  is  set  conservatively  at  a  level 
required  to  maintain  the  10  CFR  part  20 
limits  as  specified  by  CPS  Technical 
Specifications.  The  setpoint  is  3.8  E-04 
\k  Ci/sec.  Continuous  releases  at  this 
level  would  resiUt  in  offsite  doses  well 
below  10  CFR  part  20  limits. 

The  FES  for  CPS  predicted  6600  curie 
(ci)/yr  noble  gas  and  a  0.46  Ci/yr 
Iodine  -131  release  rates.  The  actual 
release  quantities  measured  and 
reported  by  the  licensee  for  the  year 
•  2000  were  5.44E-03  Ci  of  noble  gases 
and  1.73  E-04  Ci  Iodine  -131.  Assuming 
a  proportional  increase  of  20  percent  in 
these  rates  due  to  the  EPU,  the  new 
actual  release  rates  would  still  be  well 
below  those  previously  evaluated  by  the 
FES. 

Particulate  and  tritium  release  rates 
evaluated  for  environmental  impact  in 
the  FES  were  1.75  Ci/yr  and  57  Ci/yr, 
respectively.  The  actual  release 
quantities  measured  and  reported  by 
CPS  for  the  year  2000  were  3.32  E-03 
Ci  and  41.64  Ci  respectively.  The  FES 
quantities  are  calculated  to  contribute 
insignificantly  to  public  dose.  Assuming 
a  20  percent  proportional  increase  due 
to  the  EPU.  the  resulting  particulate  and 
tritiiun  release  rates  will  continue  to  be 
within  the  quantities  evaluated  in  the 
FES  as  contributing  little  environmental 
impact. 

"The  staff  concludes  that,  based  on 
information  provided  by  the  licensee 
and  on  evaluations  performed  in  the 
FES,  the  gaseous  effluent  levels  at  EPU 
operating  conditions  will  remain 
negligible,  and  in  compliance  with 
release  limits  of  10  CFR  part  20  and  the 
guidelines  of  appendix  I  of  10  CFR  part 

50. 

In  summary,  the  NRC  staff  concludes 
that  the  increases  projected  in  solid  and 
gaseous  radioactive  wastes  that  are 
released  ofeite  will  comply  vrith  federal 
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giiideiines  and  will  be  well  within  the 
FES  evaluations. 

Radiation  Levels  and  Dose  Impacts 

The  NRC  staff  evaluated  licensee 
projected  in-plant  and  offsite  radiation 
doses  as  a  part  of  the  review  of 
environmental  impacts  of  the  proposed 
EPU  at  CPS. 

In-Plant  Radiation  Impacts 

On-site  radiation  levels  and 
associated  occupational  doses  are 
controlled  by  the  licensee's  program  to 
maintain  doses  as  low  as  reasonably 
achievable  (ALARA)  as  required  in  10 
CFR  part  20.  The  CPS  ALARA  program 
manages  occupational  dose  by 
minimizing  the  time  workers  spend  in 
radiation  areas,  maximizing  distance 
between  workers  and  sources,  and  using 
shielding  to  reduce  radiation  levels  in 
work  areas  whenever  practical.  The 
licensee  has  determined  that  current 
shielding  designs  are  adequate  to 
compensate  for  any  increases  in  dose 
levels  as  a  result  of  the  EPU. 

Data  provided  by  CPS  shows  that 
occupational  dose  to  workers  decreased 


significantly  over  the  part  10  years. 
Based  on  a  rolling  three  year  average, 
the  2001  dose  is  projected  to  be  32 
percent  less  than  the  1990  dose. 
Although  the  EPU  will  potentially 
increase  radiation  levels  in  some  parts 
of  the  work  area,  these  increases  will  be 
compensated  by  continued  ALARA 
program  improvements  and  a 
continuing  downward  trend  in 
occupational  doses  is  projected  by  CPS. 

CPS  shielding  design  was 
conservative  with  respect  to  projected 
radiation  source  levels,  hi  the  original 
shielding  analysis,  concentrations  of 
fission  and  corrosion  products  in  reactor 
coolant  water  were  assumed  to  be  2.5n 
Ci/g  and  0.062^  Ci/g.  respectively.  The 
actual  measured  combined 
concentration  is  approximately  0.01 6ji 
Ci/g.  Assuming  a  proportional  increase 
of  20  percent  in  operating  radioactivity 
levels,  the  shielding  design  will  remain 
bounding  with  a  significant  margin  at 
EPU  conditions.  On  the  basis  of  this 
information,  the  NRC  staff  concludes 
that  the  expected  in-plant  radiation 
doses  at  CPS  following  the  proposed 
EPU  will  be  well  below  regulatory 

Table  2.— Radiological  Effluent  CX)Ses 


criteria  and  will  not  have  a  significant 
impact. 

Offsite  Dose  Impacts 

As  previously  discussed  under 
Gaseous  Radiological  Wastes,  CPS 
expects  that  the  small  increase  in 
normal  operational  gaseous  activity 
levels  xmder  EPU  conditions  will  not 
appreciably  impact  the  large  margin 
between  10  CFR  Part  20  limits  and 
actual  measured  and  reported  releases. 
Doses  from  liqwd  effluents  are  currently 
zero  and  the  EPU  will  not  result  in  any 
changes  in  liquid  radiological  waste 
releases. 

The  CPS  Technical  Specifications 
implement  the  release  guidelines  of  10 
CFR  part  50,  appendix  I,  which  are  well 
within  10  CFR  part  20  limits.  The 
Ucensee  provided  the  following  table  of 
doses  calculated  under  current 
conditions  compared  to  projected  values 
under  the  planned  EPU  and  to 
Appendix  I  dose  limits.  It  is  apparent 
that  the  offsite  doses  do  not  change 
greatly  and  remain  well  within  the 
conservative  Technical  Specification 
dose  limits. 


Nobte  Gas  Gamma  Air  Dose  (mrad) 

NoWe  Gas  Beta  Air  Dose  (mrad)  

Particulate,  Iodine  and  Tritium  (Thyroid)  (mrem) 


Nominal  val- 
ues (year 
2000) 


1.59  E-07 
2.04  E-07 
2.93  E-03 


EPU  values 
(estimated) 


1.91  E-07 
2.45  E-07 
3.52  E-03 


10  CFR  50  ap- 
pendix I  limit 


10 
20 
15 


The  plaimed  EPU  at  CPS  should  not 
result  in  any  significant  increases  in 
offsite  doses  from  gaseous  effluents,  nor 
does  the  planned  EPU  envision  the 
creation  of  any  new  sources  of  offsite 
dose.  Radioactive  liquid  effluents  are 
not  routinely  discharged  from  CPS.  The 
annual  dose  contribution  bom  skyshine 
is  based  on  design  basis  activities.  These 
doses  are  considered  bounding  for  EPU 
and  are  a  small  fraction  of  the  40  CFR 
part  190  limit  of  25  mrem.  The  NRC 
staff  concludes  that  offsite  doses  will 
remain  well  within  regulatory  limits 
under  operating  conditions  associated 
with  the  EPU. 

Accident  Analysis  Impacts 

The  NRC  staff  reviewed  the 
assumptions,  impacts  and  methods  used 
by  CPS  to  assess  the  radiological 
impacts  of  potential  accidents  when 
operating  under  EPU  conditions.  In 
Section  5  of  the  CPS  FES.  three  classes 
of  postulated  accidents  were  evaluated 
to  determine  the  associated 
enviroimiental  impact  The  licensee 
provided  the  following  information 


regarding  the  impact  of  EPU  on  the 
assumptions  and  conclusions  for  the 
three  environmental  accident  classes 
evaluated  in  the  FES. 
— Class  1:  Incidents  of  Moderate 

Frequency.  This  class  is  also  referred 
to  as  anticipated  operational 
occurrences.  The  FES  concluded  that 
any  incident  of  this  type  would  cause 
releases  commensurate  with  the  limits 
on  routine  effluents.  Because  of 
facility  improvements  and 
maintenance,  the  actual  activity 
concentrations  of  reactor  coolant  are 
considerably  less  than  predicted  by 
the  FES.  Assuming  a  20  percent 
increase  9s  a  result  of  EPU  activity, 
concentration  levels  would  still  be  far 
below  FES  predictions. 
— Class  2:  Infrequent  Accidents.  There 
are  events  that  might  occur  once 
during  the  lifetime  of  the  plant.  The 
licensee  asserts  reasonably  that  the 
planned  EPU  does  not  increase  the 
probability  of  occurrence  or  severity 
of  these  type  events.  The  licensee 
further  evaluated  the  impact  of  EPU 
operating  conditions  on  several 


typical  postulated  accidents  in  these 
two  classes.  These  were  off-gas  system 
failure,  radwaste  storage  tank  release, 
small-break  loss-of-coolant  accident 
(LOCA),  and  fuel  handling  accident. 
All  of  these  postulated  events  under 
EPU  conditions  were  shown  to  result 
in  doses  that  were  insignificant  and 
well  within  the  bounding  conditions 
of  the  FES,  or  to  be  so  unlikely  under 
present  or  EPU  conditions  that  they 
do  not  contribute  significantly  to 
environmental  impacts. 
—Class  3:  Limiting  Faults.  This  class  of 
accidents  includes  large-break  LOCA. 
main  steam-line  break,  and  control 
rod  drop  accident  (CRDA).  The 
licensee  modeled  and  analyzed  these 
design  basis  accidents  vmder  EPU 
conditions  for  comparison  to 
regulatory  limits.  Radiological 
consequences  of  these  worst  case 
scenarios  are  limited  by  10  CFR  part 
100  for  offsite  doses.  These  accidents 
were  conservatively  analyzed  by  the 
licensee  assuming  an  initial  power 
level  of  3039  MWt  for  the  LOCA  and 
2952  MWt  for  CRDA.  Postulated 
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power  levels  in  the  analysis  were  105 
percent  and  102  percent  respectively 
of  the  FES  bounding  analytical  power 
level  of  2894  MWt.  The  Ucensee 
provided  the  results  of  these 
calculations  in  the  following  tables. 


Following  a  large  break  LOCA.  the 
SOTS  at  CPS  establishes  and 
maintains  a  negative  pressure  in  the 
secondary  containment  area.  Any 
primary  containment  leak  will  be 
contained  within  the  secondary 

Table  3.— Loss  of  Coolant  Accident 


containment  and  will  be  released  to 
the  outside  only  after  passing  through 
SOTS,  which  filters  and  treats  the 
effluent.  All  releases  from  the  SGTS 
are  via  the  SGTS  vent. 


Location 


EAB  Whole  Body 

EAB  Thyroid 

LPZ  Whole  Body 
LPZ  Thyroid  


Cun-ent  power 

level  dose 

(rem) 


11 
225 
3.5 

86 


EPU  dose 
(rem) 


13.5 
267 
4.5 
102 


Regulatory 
limit  (rem) 


25 
300 

25 
300 


Table  4.— Rod  Drop  Accident 


Location 


EAB  Whole  Body 

EAB  Thyroid 

LPZ  Whole  Body 
LPZ  Thyroid  


Current 
power  level 
dose  (rem) 


1.8E-02 
1.6E-01 
5.6E-03 
1.8E-01 


EPU  dose 
(rem) 


2.34E-02 
1.92E-01 
7.28E-03 
2.16E-01 


Regulatory 
limit  (rem) 


6.25 
75 

6.25 
75 


The  results  of  these  analyses  indicate 
diat  the  EPU  will  not  cause  off-site 
accident  projected  doses  to  exceed 
regulatory  limits.  The  NRC  staff  agrees 
that  the  assumptions  used  in  the 
licensee's  analysis  are  conservative  with 
respect  to  EPU  operating  conditions, 
shielding  and  dose.  Thus,  the  staff 
concludes  that  the  radiological 
consequences  of  a  design-basis  accident 
under  EPU  conditions  are  within  the 
acceptance  criteria  of  10  CFR  part  100 
and  do  not  involve  any  significant 
impact  to  the  human  environment. 

Fuel  Cycle  and  Transportation  Impacts 

I  The  envirorunental  impact  of  the 
uraniimi  fuel  cycle  has  been  generically 
evaluated  by  the  NRC  staff  for  a  1000 
MWe  reference  reactor  and  is  discussed 
in  Table  S-3  of  10  CFR  51.51.  Under 
EPU  conditions  CPS  will  be  rated  at 
approximately  1100  MWe.  Information 
provided  by  the  licensee  includes  the 
following.  The  data  presented  in  Tables 
5-12  (10  CFR  51.51  Table  S-3)  and  5.5 
(10  CFR  51.52  Table  S-4)  of  the  FES  are 
based  on  an  average  bumup  assumption 
of  33.000  MWd/MtU  and  a  U-235 
enrichment  assumption  of  4  wt.percent. 
Under  EPU  conditions,  fuel 
consumption  is  expected  to  increase 


such  that  the  batch  average  bumup  of 
the  fuel  assemblies  will  be  in  excess  of 
33.000  MWd/MtU  but  less  than  62,000 
MWd/MtU.  To  support  extended 
bumup,  the  U-235  enrichment  levels 
will  also  increase,  but  will  still  be  less 
than  4  wt.percent.  The  NRC  has 
previously  evaluated  the  impact  of 
increased  bumup  to  62.000  MWd/MtU 
with  U-235  fuel  enrichment  to  5 
wt.percent  on  the  conclusions  of  Table 
S-3.  Although  some  radionuclide 
inventory  levels  and  activity  levels  are 
projected  to  increase,  the  NRC  noted 
that  little  or  no  increase  in  the  amoimt 
of  radionuclides  released  to  the 
environment  during  normal  operation 
was  expected.  The  NRC  staff  determined 
that  the  incremental  environmental 
effects  of  increased  enrichment  and 
biumup  on  transportation  of  fuel,  spent 
fuel  and  waste  would  not  be  significant, 
hi  addition  the  NRC  staff  analysis  noted 
environmental  benefits  of  extended 
bumup  such  as  reduced  occupational 
dose,  reduced  public  dose,  reduced  fuel 
requirements  per  unit  electricity,  and 
reduced  shipments.  The  NRC  concluded 
that  the  environmental  impacts 
described  by  Table  S-3  would  be 
bounding  for  an  increased  bumup  rate 
above  that  planned  for  the  CPS  EPU. 


Because  the  fuel  enrichment  for  the 
CPS  EPU  will  not  exceed  5  weight 
percent  uranium-235  and  the  rod 
average  discharge  exposure  will  be 
under  the  62,000  MWd/MtU  bumup 
rate  previously  analyzed  by  the  NRC, 
the  environmental  impacts  of  the 
planned  EPU  at  CPS  will  continue  to  be 
bounded  by  their  conclusions  and 
would  not  be  significant. 

Summary 

Based  on  NRC  staff  review  of  licensee 
submittals  and  the  FES,  it  is  concluded 
that  the  proposed  CPS  EPU  would  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  would  not 
introduce  new  radiological  release 
pathways,  would  not  result  in  a 
significant  increase  in  occupational  or 
public  radiation  exposure,  and  would 
not  result  in  significant  additional  fuel 
cycle  envirorunental  impacts. 
Accordingly  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action.  The  following  table 
simmiarizes  the  radiological 
environmental  impacts  of  the  EPU  at 
CPS. 
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TABLE  5.— Summary  of  Radiological  ENViRONMEhfTAL  Impact  of  the  EPU  at  CPS 


Impact 
Radiological  Waste  Stream  Impacts  ... 

Dose  Impacts   

Accident  Analysis  Impacts    

Fuel  Cycle  and  Transportation  Impacts 


Staff  conclusion  regarding  impact 


The  increases  projected  in  solid,  liquid,  or  gaseous  radioactive  wastes  are  either  re- 
cycled (liquid),  fully  contained  on  site  (solid),  or  are  released  (gaseous)  at  levels 
that  comply  with  Federal  guidelines  and  that  are  well  within  the  FES  evaluation. 

Both  on-site  occupational  doses  and  off-site  doses  will  remain  well  within  regulatory 
guidance  and  will  continue  to  be  twunded  by  evaluations  performed  in  the  FES. 

No  significant  increase  in  probability  or  consequences  of  accidents  is  expected. 

No  significant  increase  is  expected.  Impacts  remain  within  the  guidelines  of  Table  S- 
3  and  Table  S-4  of  10  CFR  Part  51. 


Alternatives 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  "the  no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts;  however,  in  the 
CPS  vicinity  other  generating  facilities 
using  nuclear  or  other  alternative  energy 
sources,  such  as  coal  or  gas,  would  be 
built  in  order  to  supply  generating 
capacity  and  power  needs.  Construction 
and  operation  of  a  coal  plant  would 
create  impacts  to  air  quality,  land  use 
and  waste  management.  Construction 
and  operation  of  a  gas  plant  would  also 
impact  air  quality  and  land  use. 
Implementation  of  the  EPU  would  have 
less  of  an  impact  on  the  environment 
than  the  construction  and  operation  of 
a  new  generating  facility  and  does  not 
involve  new  environmental  impacts  that 
are  significantly  different  from  those 
presented  in  the  FES.  Therefore,  the 
staff  concludes  that  increasing  CPS 
capacity  is  an  acceptable  option  for 
increasing  power  supply.  Furthermore, 
unlike  fossil  fuel  plants,  CPS  does  not 
routinely  emit  sulfur  dioxide,  nitrogen 
oxides,  carbon  dioxide,  or  other 
atmospheric  pollutants  that  may 
contribute  to  greenhouse  gases  or  acid 
rain. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  different  than  those 
previously  considered  in  the  CPS  FES, 
dated  May  1982. 

Comments  on  Draft  Environmental 
Assessment 

A  draft  environmental  assessment 
(EA)  and  finding  of  no  significant 
im{>act  was  prepared  and  published  in 
the  Federal  Register  on  February  13, 
2002.  The  draft  EA  provided  a  30-day 
opportunity  for  public  comment.  A 
member  of  the  public  submitted  three 
comments  by  letter  dated  March  2, 
2002.  These  comments  are  addressed 
below. 

The  first  comment  concerned  cold 
shock  of  fish  and  referenced  a  cold 
shock  event  at  CPS  in  December,  2000. 


The  commenter  stated  opposition  to  the 
contention  in  the  EA  that  "*  *   *  the 
increase  in  fish  mortality  due  to  cold 
shock  would  not  be  sigiUficant.  *  *  *" 
The  commenter  states  that  higher 
temperatures  can  be  expected  to 
increase  both  the  area  over  which  a  cold 
shock  effect  can  occur  and  the  fish 
mortality  rate.  The  commenter 
maintains  that  no  effort  has  been  made 
to  mitigate  the  increased  impact  of  cold 
shock  resulting  from  the  elevated 
discharge  temperatures  and  the  larger 
affected  area  generated  by  the  proposed 

EPU. 

The  commenter  is  correct  in  stating 
that  the  20  percent  EPU  will  result  in  a 
localized  increase  in  the  lake  water 
temperature  over  a  larger  area  of  the 
lake.  Fish  mortality  due  to  cold  shock 
has  been  an  extremely  infrequent  event 
on  Lake  Clinton;  the  only  recorded  case 
of  a  cold  shock  fish  mortality  occurred 
on  December  18.  2000.  A  combination 
of  usually  cold  weather  coupled  with 
the  reduction  in  heat  rejected  to  the  lake 
resulted  in  rapidly  changing  conditions 
in  and  around  the  mouth  of  the 
discharge  canal.  The  December  2000 
event  was  evaluated  by  the  Illinois 
Department  of  Natural  Resources 
(INDR).  Based  on  the  information 
obtained  through  a  shoreline  survey 
conducted  thereafter,  it  was  concluded 
that  the  event  did  not  result  in  a  long- 
term  adverse  impact  to  the  Clinton  Lake 
fishery. 

An  increase  in  the  heat  rejection 
could  increase  the  mortality  of  fish  in 
the  vicinity  of  the  lake  around  the  plant 
discharge  if  there  are  cold  shock  events 
similar  to  the  one  that  occurred  in 
December  2000.  An  increase  in  the  heat 
rejection  from  the  facility  due  to  the 
EPU  would  also  result  in  a  increase  in 
water  temperature  in  the  affected 
portions  of  the  lake.  Significant  heat 
exchange  is  expected  to  occiir  in  the  3.1 
mile  discharge  channel  leading  to  the 
actual  point  of  discharge.  Since  the 
increase  in  the  heat  rejection  woiild 
neither  significantly  raise  the 
temperature  of  the  lake  over  a  large  area 
nor  dramatically  increase  the  size  of  the 
affected  area,  we  believe  that  the 


increased  number  of  fish  that  would  be 
adversely  affected  by  the  infi^uent 
cold  shock  event  would  be  a  small 
increase  and  would  still  not  result  in  a 
long-term  adverse  impact  to  the  lake 
fishery. 

The  licensee  will  monitor  for 
potential  cold  shock  impact  following  a 
plant  trip  scenario  similar  to  the  one 
experienced  on  December  18,  2000. 
Additionally,  the  licensee  has 
agreements  in  place  with  the  IDNR  that 
provide  for  notification  and 
investigation  when  a  cold  shock  event 
has  been  identified.  As  a  result  of  this 
comment,  the  EA  has  been  revised, 
however,  the  conclusion  of  the  EA  has 
not  been  changed. 

The  second  comment  concerned  the 
socioeconomic  effects  of  the  EPU.  The 
commenter  questioned  the  basis  for  the 
statement  in  the  EA  that  increased 
revenue  frt)m  the  sale  of  additional 
power  woiUd  result  in  additional  tax 
revenue  thus  benefit  the  local 
community.  The  commenter  states  that 
"*   *   *  the  plant  owners  are  not  located 
in  the  area  and  the  increase  in  taxes 
associated  with  revenue  would  not 
occur  locally."  The  commenter  asked 
that  the  EA  identify  the  increased  tax 
revenue  associated  with  the  EPU. 

The  staff  finds  that  the  commenter's 
statement  is  correct.  While  there  is  no 
direct  increase  in  tax  revenue  that 
would  be  realized  by  the  local 
community  as  a  direct  result  of  the 
increased  revenue  from  the  sale  of 
additional  power,  it  is  anticipated  that 
the  assessed  value  of  the  facility  may 
increase.  The  EA  will  be  revised  by 
deletion  of  the  incorrect  sentence. 
However,  the  staff  finds  that  this 
deletion  does  not  change  the 
socioeconomic  evaluation  conclusion 
that  the  FES  conclusions  for  pre-EPU 
operation  will  apply  to  EPU  operation. 
In  his  third  comment,  the  commenter 
stated  that  the  EA  failed  to  discuss  the 
effects  of  the  increased  steam  flow  on 
the  erosion  rate  of  the  piping  walls 
(flow-accelerated  corrosion).  The 
commenter  asked  if  the  current  steam 
pipe  monitoring  program  was  reviewed 
and  determined  adequate  for  the  higher 
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steam  flow  velocities  and  moistm^ 
conditions. 

The  staff  finds  that  the  commenter's 
statement  is  correct  in  that  the  draft  EA 
did  not  address  flow-accelerated 
corrosion  (FAC).  However,  that  is 
because  FAC  is  a  safety  issue  which  the 
staff  addresses  in  its  safety  evaluations. 
FAC  has  been  reviewed  by  the  staff  for 
the  CPS  EPU.  Based  on  its  review,  the 
staff  concludes  that  the  licensee  has 
adequately  demonstrated  that  the 
changes  in  FAC  caused  by  the  EPU  will 
be  accounted  for  by  the  licensee  making 
modifications  to  its  FAC  program.  A 
summary  of  the  staffs  review  will  be 
contained  in  the  CPS  EPU  safety 
evaluation.  Additionally,  the  Advisory 
Committee  on  Reactor  Safeguards 
commented  that  the  licensee's  program 
for  monitoring  FAC  should  be 
rigorously  conducted.  Also,  this  issue 
will  be  followed  by  the  staff  as  part  of 
its  oversight  of  plants  that  receive  power 
uprate  approvals.  In  conclusion,  while 
FAC  is  a  consideration  for  the  CPS  EPU, 
this  comment  is  not  within  the  scope  of 
the  EA  and  no  change  to  the  EA  was 
necessary  as  a  result  of  this  comment. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  Jcuiuary  28,  2002,  prior  to  issuance  of 
this  environmental  assessment,  the  staff 
consiUted  with  the  Illinois  State  official, 
Frank  Nizidlek,  of  the  Illinois 
Department  of  Nuclear  Safety,  regarding 
the  enviroimiental  impact  of  the 
proposed  action.  The  State  official  had 
no  conmients. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  envirorunent.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  18,  2001,  as 
supplemented  by  letters  dated 
September  7  and  28,  October  17,  23,  26, 
and  31,  November  8  (2  letters),  20^  21. 
29,  and  30,  and  December  5,  6,  7, 13  (2 
letters),  20,  21,  and  26.  2001.  January  8, 
15. 16,  and  24.  and  March  15,  22,  and 
29,  2002,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor).  Rockville.  Maryland.  Publicly 
available  records  will  be  accessible 
electronically  bom  the  Agencywide 
Doomients  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 


NRC  Web  site.  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  Persons  who  do 
not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  Public  Docimient  Room 
Reference  staff  by  telephone  at  1-800- 
397-4209,  301-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  March.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Jon  B.  Hopkins, 

Senior  Project  Manager,  Section  2,  Project 
Directorate  HI,  Division  of  Licensing  Project 
Management,  Off  ice  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-8240  Filed  4-2-02;  2:02  pm] 
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NUCLEAR  REGULATORY 
COMMISSION 

issuance,  Availability  of  Draft  NUREG; 
Announcements  of  Public  Workshops 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Issuance  of  draft  NUREG  for 

comment  and  aimouncements  of  public 

workshops. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  re-issuing  for 
comment  a  draft  of  NUREG-1556, 
Volume  9,  "Consolidated  Guidance 
About  Materials  Licenses;  Program- 
Specific  Guidance  About  Medical  Use 
Licenses."  This  licensing  guide  is  a 
companion  to  the  recently  published 
revision  to  10  CFR  part  35,  "Medical 
Use  of  Byproduct  Material."  The  NRC  is 
also  developing  additional  guidance  for 
medical  use  licensees  and  will  be 
holding  public  workshops  to  obtain 
stakeholder  input  on  content  of  this 
guidance.  The  NRC  is  especially 
interested  in  stakeholder  comments  that 
will  improve  the  guidance  to  make  it 
useful  to  applicants  for  medical  use 
licenses,  including  licensees  in 
Agreement  States.  The  NRC  is  focusing 
on  making  the  guidance  more  risk- 
informed  and  performance-based. 
DATES:  Commenters  should  submit 
comments  on  Draft  NUREG-1556,     . 
Volume  9  by  June  4,  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
the  Commission  is  able  to  assuire 
consideration  only  for  comments 
received  on  or  before  this  date.  A  1-day 
public  workshop  vrill  be  held  on 
Thursday,  April  25,  2002.  fitjm  9  a.m.  to 
5  p.m.  at  NRC's  headquarters;  the 
workshop  will  be  preceded  by  an  open 
house  fitjm  8  a.m.  to  9  a.m.  The 
emphasis  in  this  workshop  will  be  on 


guidance  related  to  therapeutic 
applications  of  byproduct  materials.  To 
ensure  that  adequate  copies  of  handouts 
are  available,  persons  planning  to  attend 
the  workshop  should  contact  the  person 
designated  below  by  April  18,  2002.  A 
second  1-day  public  workshop  will  be 
held  at  the  same  location  -on  April  30, 
2002,  from  9  a.m.  to  5  p.m.;  the 
workshop  will  be  preceded  by  an  open 
house  from  8  a.m.  to  9  a.m.  The 
emphasis  of  this  workshop  will  be  on 
guidance  related  to  diagnostic 
applications  of  byproduct  material.  To 
ensure  that  adequate  copies  of  handouts 
are  available,  persons  planning  to  attend 
the  workshop  should  contact  the  person 
designated  below  by  April  23,  2002.  The 
intent  of  the  open  houses  is  to  present 
the  opportxinity  for  informal 
interactions  between  attendees,  both 
NRC  staff  and  members  of  the  public.  A 
third  workshop,  relating  to  guidance  for 
inspection  of  entities  licensed  under  10 
CFR  part  35,  is  planned  for  late  May  and 
will  be  aimounced  in  the  Federal 
Register  as  well  as  on  the  NRC's  web 
site  (see  ADDRESSES,  below).  It  is  also 
plaimed  to  post  draft  inspection 
guidance  on  the  NRC's  web  site  for 
comment. 

ADDRESSES:  Written  comments  on 
NUREG-1556,  Volume  9  may  be 
submitted  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Adminisfrative  Services,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  You  may  also  provide 
comments  through  the  NRC's 
rulemaking  forum  /  web  site  at  http:// 
ruleforum  .Unl.gov/cgi-bin/ 
rulemake?source=MU—PRULE.  The 
NRC  also  plans  to  post  draft  inspection 
guidance  at  this  web  site  for  public 
viewing  prior  to  the  public  meeting  on 
inspection  guidance  planned  for  late 
May.  Provisions  are  available  at  this  site 
to  upload  comments  as  files  (any 
format)  if  your  web  browser  supports 
that  function.  For  infbnhation  about  the 
web  site,  contact  Carol  Gallagher  via  E- 
mail  at  CAG@nrc.gov. 

The  public  workshops  will  be  held  at 
the  NRC  Auditoriiun,  Two  White  Flint 
North,  11545  Rockville  Pike,  Rockville, 
Maryland.  Information  about  the 
workshops  will  also  be  posted  at  NRC's 
web  site  at  http://www.nrc.gov,  click  on 
"Public  Meeting  Schedule." 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W.  Broseus,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  Office 
of  Industrial  and  Medical  Nuclear 
Safety,  Rulemaking  and  Guidance 
Branch,  Mail  Stop  T9-C24,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  telephone:  (301)  415- 
7608;  E-mail:  RWB@nrc.gov.  Questions 
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about  the  public  meeting  process  should 

be  directed  to  Francis  Cameron;  Office 

of  the  General  Counsel,  USNRC. 

Washington  DC  20555-000;  E-mail: 

FXC@nrc.gov.  telephone:  (301)  415- 

1642. 

SUPPI.EMENTARY  INFORMATION: 

Draft  NUREG-1556,  Consolidated 
Guidance  About  Materials  Licenses- 
Volume  9,  Program— Specific  Guidance 
About  Medical  Use  Licenses 

The  NRC  is  issuing  a  draft  of  NUREG- 
1556,  Volume  9,  for  public  comment  for 
a  60-day  period.  In  addition  to  obtaining 
written  comments,  the  staff  will  be 
conducting  a  public  workshop  on  April 
25,  2002.  to  obtain  stakeholder 
conunents  on  this  Volume,  with 
emphasis  on  therapeutic  applications  of 
byproduct  materials.  A  second  public 
workshop  will  be  held  on  April  30, 
2002,  to  receive  stakeholder  input  on 
guidance,  with  emphasis  on  diagnostic 
applications  of  byproduct  materials. 
Both  workshops  will  be  held  in  the 
Auditorium  at  NRC  Headquarters  in 
Rockville.  MD. 

The  NRC  staff  is  seeking  input  on  the 
guidance  contained  in  the  draft  NUREG, 
previously  published  for  public 
comment  in  August  1998,  in  order  to 
make  the  guidance  as  useful  as  possible 
to  those  who  may  seek  NRC  licensure 
under  10  CFR  part  35,  "Medical  Use  of 
Byproduct  Material."  Comments 
received  since  publication  of  the  1998 
draft  have  been  considered  by  staff; 
these  comments  and  NRC's  responses 
appear  in  Appendix  Z  of  the  current 
draft.  Comments  about  any  of  the 
guidance  in  Volume  9  are  welcome;  staff 
is  especially  interested  in  receiving 
comments  on  the  following  questions: 

1.  Level  of  Detail  and  Format:  Is  the 
format  and  level  of  detail  in  the 
guidance  appropriate  for  first-time 
applicants?  Should  the  guidance  be 
more  general  in  describing  acceptable 
methods  of  meeting  10  CFR  part  35 
requirements?  If  so,  please  provide 
suggestions  for  revisions.  Discussion 
about  the  pros  and  cons  of  providing 
extensive  detail  about  safety  and  other 
procedures  would  be  especially  helpful. 

2.  Model  Procedures:  Are  the  model 
procedures  helpful  as  written?  Should 
they  be  retained  or  rewritten?  If  so. 
please  provide  suggestions  for  revisions. 

3.  Licensing  Guidance  Specific  to 
Diagnostic  Nuclear  Medicine:  The  staff 
is  considering  development  of  a 
<8iitnmary  of  the  licensing  requirements 
for  diagnostic  medical  use  of  byproduct 
materials?  Is  such  a  document 
desirable?  What  should  be  provided  in 
the  guidance?  How  long  should  it  be? 

4.  Other  Guidance:  Are  there 
additional  voluntary  industry  consensus 


standards  or  other  publically  available 
documents  that  should  be  considered 
for  reference  in  NUREG-1556.  Volume 

9? 

To  facilitate  the  NRC's  handling  of 
comments,  we  request  that  commenters 
relate  their  comments  to  specific 
sections  and/or  appendices  in  the 
NUREG.  This  will  help  place  the 
comments  in  context  and  aid  in 
understanding  how  they  relate  to  the 
guidance. 

The  NRC  is  placing  added  emphasis 
on  conducting  its  regulatory  activities  in 
a  risk-informed  and  performance-based 
manner.  This  approach  is  intended  to  be 
less  prescriptive  and  allow  for  the 
implementation  of  programs  by 
licensees  that  may  be  specific  to  their 
needs  while  meeting  the  regulatory 
requirements.  In  the  past,  applicants 
have  requested  guidance  from  the  NRC 
staff  on  what  procedures  are  acceptable, 
with  the  expectation  that  licensing 
process  delays  would  thereby  be 
avoided.  Others  have  expressed  the 
view  that  the  provision  of  specific 
guidance  results  in  the  perception  that 
the  only  way  to  receive  a  license  is  to 
adhere  to  the  guidance.  The  NRC  staff 
seeks  to  meet  the  needs  of  applicants  for 
licensure,  while  not  suggesting  that 
details  in  the  guidance  are  prescriptive. 
Comments  on  Volume  9  will  help  NRC 
staff  to  provide  guidance  that  is  helpful 
while  not  providing  too  much  detail. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  March,  2002. 

For  The  Nuclear  Regulatory  Commission 
Patricia  K.  Holahan, 
Chief.  Rulemaking  and  Guidance  Branch, 
Division  of  Industrial  and  Medical  Nuclear 
Safety,  Office  of  Nuclear  Materials  Safety  and 
Safeguards. 
IFR  Doc.  02-8243  Filed  4-4-02;  8:45  am) 
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summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  17f-2(e)  requires  members  of 
national  securities  exchanges,  brokers, 
dealers,  registered  transfer  agents,  and 
registered  clearing  agencies  claiming 
exemption  firom  the  fingerprinting 
requirements  of  Rule  17f-2  to  prepare 
and  maintain  a  statement  supporting 
their  claim  for  exemption. 
Approximately  75  respondents  incur  an 
annual  total  burden  of  37.5  hours 
complying  with  the  requirements  of 
Rule  17f-2(e). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street. 
NW,  Washington.  DC  20549. 

Dated:  March  29,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-8205  Filed  4-*-02:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 

Rule  17f-2(e),  SEC  File  No.  270-37;  OMB 
Control  No.  3235-«)31 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC— 25502] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

March  29.  2002. 

The  following  is  a  notice  of 
applications  for  deregistration  imder 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  March, 
2002.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  PuWic 
Reference  Branch.  450  Fifth  St.,  NW, 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
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application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
AjMil  23,  2002.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  vrish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street.  NW,  Washington,  DC  20549- 
0609.  For  Further  Iiiformation  Contact: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0506. 

Amivest/NFB  Funds  Trust  [File  No. 
811-9719) 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
a  public  offering  or  engage  in  business 
of  any  kind. 

Filing  Date:  The  application  was  filed 
on  March  14,  2002. 

Applicant's  Address:  275  Broad 
Hollow  Rd.,  MelviUe,  NY  11747. 

Firstar  Funds,  Inc.  [FUe  No.  811-5380] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  September  26, 
2001.  each  series  of  appUcant  had 
transferred  its  assets  to  a  corresponding 
series  of  First  American  Fimds.  Inc.. 
First  American  Investment  Fvmds.  Inc.. 
or  First  American  Strategy  Funds,  Inc., 
based  on  net  asset  value.  Expenses  of 
$3,936,000  incurred  in  coimection  with 
the  reorganization  were  paid  by  U.S. 
Bancorp,  the  parent  of  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  March  11,  2002. 

Applicant's  Address:  615  East 
Michigan  St.,  PO  Box  3011.  Milwaukee. 
WI 53202-3011. 

Merrill  Lynch  Utility  Income  Fund,  Inc. 
IFUe  No.  811-7071] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  21, 
2000,  applicant  transferred  its  assets  to 
Merrill  Lynch  Utilities  & 
Telecommunications  Fund,  Inc. 


(formerly,  Merrill  Lynch  Global  Utility 
Fund,  Inc.),  based  on  net  asset  value. 
Expenses  of  approximately  $169,315 
incurred  in  connection  vrith  the 
reorganization  were  paid  by  applicant 
and  Merrill  Lynch  Investment 
Managers,  L.P.,  applicant's  investment 
adviser. 

Filing  Date:  The  application  was  filed 
on  March  1.2002. 

Applicant's  Address:  800  Scudders 
Mill  Rd..  Plainsboro.  NJ  08536. 

The  Rightime  Fund,  Inc.  [FUe  No.  811- 
4231] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  7. 

2001.  applicant  transferred  its  assets  to 
Federated  Equity  Fimds— Federated 
Capital  Appreciation  Fimd,  based  on  net 
asset  value.  Expenses  of  approximately 
$192,575  incurred  in  connection  with 
the  reorganization  were  paid  by 
Rightime  Econometrics  Inc..  applicant's 
investment  adviser.  Lincoln  Investment 
Planning,  Inc.,  applicant's  principal 
underwriter,  and  Federated  Investors, 
Inc..  the  service  provider  for  the 
acquiring  fund. 

Filing  Dates:  The  application  was 
filed  on  December  21,  2001,  and 
amended  on  March  13,  2002. 

Applicant's  Address:  218  Glenside 
Ave.,  Wyncote,  PA  19095-1594. 

Van  Ness  Funds  [File  No.  811-9741] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  January  31, 

2002,  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of 
approximately  $47,000  incurred  in 
coimection  with  the  liquidation  were 
paid  by  Whatifi  Asset  Management.  Inc.. 
applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  March  1.2002.   ' 

Applicant's  Address:  do  Whatifi 
Financial,  Inc.,  100  Unicom  Park  Drive. 
Wobum,  MA  01801. 

Dresdner  ROM  Global  Strategic  Income 
Fund,  Inc.  [File  No.  811-4800] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  January  18, 
2002,  applicant  transferred  its  assets  to 
RCM  Strategic  Global  Government 
Fimd,  Inc.,  based  on  net  asset  value. 
Expenses  of  $938,506  incurred  in 
connection  with  the  reorganization  were 
paid  by  applicant  and  the  acquiring 
fund. 

Filing  Date:  The  application  was  filed 
on  February  28,  2002. 

Applicant's  Address:  c/o  Dresdner 
RCM  Global  Investors  LLC.  Four 


Embarcadero  Center,  San  Francisco.  CA 
94111. 

DO  Investor  Series  (File  No.  811-6607] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  11. 
1998,  applicant  transferred  its  assets  to 
ISG  Fimds,  based  on  net  asset  value. 
Expenses  incurred  in  connection  with 
the  reorganization  were  paid  by  First 
American  National  Bank,  investment 
adviser  to  the  acquiring  fund. 

Filing  Dates:  The  application  was 
filed  on  December  27,  2001.  and 
amended  on  March  11,  2002. 

Applicant's  Address:  Federated 
Investors  Tower.  5800  Corporate  Dr.. 
Pittsburgh,  PA  15237-7010.- 

Nomura  Pacific  Basin  Fund,  Inc.  [File 
No.  811-4269] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  January  24, 
2002,  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  AppHcant  incurred  no 
expenses  in  connection  with  the 
liquidation. 

Filing  Dates:  The  application  was 
filed  on  January  24.  2002,  and  amended 
on  March  7,  2002. 

Applicant's  Address:  c/o  Nomura 
Asset  Management  U.S.A.  Inc.,  180 
Maiden  Ln.,  26th  Floor.  New  York.  NY 
10038.  '     . 

Cardinal  GNMA  Trust,  First  Series  and 
Subsequent  Series  [File  No.  811-3948] 

Summary:  Applicant,  a  unit 
investment  trust,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  January  31. 
2000,  all  of  applicant's  assets  had  been 
distributed  to  its  shareholders  based  em 
net  asset  value.  Applicant  incurred  no 
expenses  in  connection  with  the 
liquidation. 

Filing  Dates:  The  appUcation  was 
filed  on  January  4,  2002,  and  amended 
on  March  8,  2002. 

Applicant's  Address:  34  Foimtain 
Square  Plaza,  Cinciimati,  OH  45263. 

Universal  Capital  Investment  Trust 
(File  No.  811-6212] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  February  1. 
2002,  applicant  transferred  its  assets  to 
Oak  Ridge  Funds,  Inc.,  based  on  net 
asset  value.  All  expenses  incurred  in 
connection  with  the  reorganization  were 
paid  by  Optimum  Investment  Advisors, 
L.P.,  applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  February  12,  2002. 
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Applicant's  Address:  100  South 
Wacker  Dr..  Suite  2100,  Chicago.  IL 
60606. 

CDC  MPT  k  Funds  (FUe  No.  811-9083] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  December  17. 
2001 .  all  of  applicant's  shareholders  had 
voluntarily  redeemed  their  shares  at  net 
asset  value.  Expenses  of  $15,000 
incurred  in  connection  with  the 
liquidation  were  paid  by  GX! 
Investment  Management  Corporation, 
applicant's  investment  adviser,  or  its 
affihates. 

Filing  Dates:  The  application  was 
filed  on  January  23,  2002,  and  amended 
on  March  4.  2002. 

Applicant's  Address:  1251  Avenue  of 
the  Americas.  16th  Floor.  New  York,  NY 
10020. 

Nations  LifieGoal  Funds,  Inc.  [File  No. 
811-7745] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  8,  2001. 
applicant  transferred  its  assets  to 
corresponding  series  of  Nations  Funds 
Trust  based  on  net  asset  value.  Expenses 
of  $152,386  incurred  in  connection  with 
the  reorganization  were  paid  by  Banc  of 
America  Advisors.  LLC,  applicant's 
investment  adviser. 

Filing  Dates:  The  application  was 
filed  on  February  8.  2002,  and  amended 
on  February  26.  2002. 

Applicant's  Address:  111  Center 
Street.  Suite  300,  Little  Rock,  AR  72201. 

FT  Defined  Portfolios  LLC  (File  No. 
811-10015];  First  Defined  Sector  Fund 
(File  No.  811-10017] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  November 
30,  2001,  each  applicant  made  a 
liquidating  distribution  to  its 
shareholders  based  on  net  asset  value. 
Applicants  incurred  no  expenses  in 
connection  with  the  liquidations. 

Filing  Date:  The  applications  were 
filed  on  March  1.  2002.  FT  Defined   . 
Portfolios  LLC  filed  an  amended 
application  on  March  15,  2002. 

Applicants'  Address:  1001 
Warrenville  Road,  Suite  300.  Lisle,  IL 
60532. 

Global  Income  Strategies  Fund,  Inc. 
(formerly  Global  High  Yield  Fund,  Inc.) 
(FUe  No.  811-8757] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 


a  public  offering  or  engage  in  business 
of  any  kind. 

Filing  Dates:  The  application  was 
filed  on  February  27,  2002.  and 
amended  on  March  20.  2002. 

Applicant's  Address:  c/o  Fund  Asset 
Management.  L.P..  P.O.  Box  9011, 
Princeton,  NJ  08543-9011. 

Merrill  Lynch  Real  EsUte  Fund.  Inc. 
(File  No.  811-8389] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  3.  2001. 
applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Applicant  has  retained 
$35,236  to  cover  outstanding  operating 
expenses.  Applicant  incurred  no 
expenses  in  connection  with  the 
liquidation. 

Filing  Dates:  The  application  was 
filed  on  October  9,  2001,  and  amended 
on  March  8,  2002. 

Applicant's  Address:  Merrill  Lynch 
Investment  Managers,  L.P.,  800 
Scudders  Mill  Rd.,  Plainsboro,  NJ 
08536. 

Mercantile  Mutual  Funds,  Inc.  (File  No. 
811-3567] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  June  29,  2001 . 
each  of  applicant's  portfolios  had 
transferred  their  assets  to  corresponding 
portfolios  of  Firstar  Funds.  Inc..  based 
on  net  asset  value.  Expenses  of  $590,908 
incurred  in  connection  with  the 
reorganization  were  paid  by  Firstar 
Investment  Research  &  Management 
Company,  LLC.  applicant's  investment 
adviser. 

Filing  Dates:  The  application  was 
filed  on  January  16.  2002.  and  amended 
on  February  20,  2002. 

Applicant's  Address:  615  East 
Michigan  St.,  PO  Box  3011.  Milwaukee, 
WI 53202-3011. 

T.  Rowe  Price  Short-Term  U.S. 
Government  Fund.  Inc.  (File  No.  811- 
6386] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  31, 
2000,  applicant  transferred  its  assets  to 
T.  Rowe  Price  Short-Term  Bond  Fund, 
Inc.,  based  on  net  asset  value.  Expenses 
of  $12,686  inciured  in  connection  with 
the  reorganization  were  paid  by  T.  Rowe 
Price  Associates,  applicant's  investment 
adviser. 

Filing  Date:  The  application  was  filed 
on  February  22.  2002. 

Applicant's  Address:  100  E.  Pratt  St., 
Baltimore.  MD  21202. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Doc.  02-8207  Filed  4-4-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reloasa  No.  IC-25503;  FHa  No.  812-12636] 

Tlw  Equitabia  Life  Assurance  Society 
of  ttM  Unltad  States,  at  al. 

March  29,  2002 

agency:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  of  approval  pursuant  to  Section 
26(c)  of  the  Investment  Company  Act  of 
1940  (the  "1940  Act")  and  an  order  of 
exemption  pursuant  to  Section  17(b)  of 
the  Act. 

APPLICANTS:  For  purposes  of  the  order 
requested  pursuant  to  Section  26(c).  The 
Equitable  Life  Assurance  Society  of  the 
United  States  ("Equitable").  Separate 
Accoimt  A  of  Equitable  ("Separate 
Account  A").  Separate  Account  FP  of 
Equitable  ("Separate  Account  FP"), 
Separate  Account  No.  45  of  Equitable 
("Separate  Account  45"),  Separate 
Accoimt  No.  49  of  Equitable  ("Separate 
Account  49")  and  Separate  Account  No. 
301  of  Equitable  ("Separate  Account 
301")  (collectively,  the  "Section  26 
Applicants").  For  piuposes  of  the  order 
pursuant  to  Section  17(b),  Equitable. 
Separate  Account  A.  Separate  Accoimt 
FP,  Separate  Accoimt  45,  Separate 
Account  49.  Separate  Account  No.  65  of 
Equitable  ("Separate  Account  65"), 
Separate  Account  No.  66  of  Equitable 
("Separate  Account  66").  Separate 
Account  301  (the  separate  accounts  are 
collectively  referred  to  herein  as  the 
"Separate  Accounts"  and  individually 
as  a  "Separate  Account")  and  EQ 
Advisors  Trust  (the  "Trust") 
(collectively  with  Equitable  and  the 
Separate  Accounts,  die  "Section  17 
Applicants"). 

SUMMARY  OF  APPLICATION:  AppUcants 
request  an  order  (a)  approving  the 
proposed  substitution  by  certain 
insurance  company  separate  accounts  of 
Class  IB  shares  of  the  EQ/Putnam 
International  Equity  Portfolio  for  Class 
IB  shares  of  the  EQ/T.  Rowe  Price 
International  Stock  Portfolio  (the 
"Substitution"),  and  (b)  to  permit 
certain  in-kind  transactions  in 
connection  with  the  proposed 
Substitution  ("In-Kind  Transactions"). 
(The  EQ/Putnam  International  Equity 


Portfolio  is  referred  to  herein  as  the 
"Replacement  Portfolio."  The  EQ/T. 
Rowe  Price  International  Stock  Portfolio 
is  referred  to  herein  as  the  "Removed 
Portfolio.") 

RUNG  DATE:  The  application  was  filed 
on  September  19,  2001  and  amended 
and  restated  on  March  21.  2002. 
HEAmNG  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  April  23,  2002  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary.  U.S.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.  Washington.  DC  20549- 
0609.  Applicants:  c/o  Peter  D.  Noris, 
Executive  Vice  President  and  Chief 
Investment  Officer,  The  Equitable  Life 
Assurance  Society  of  the  United  States, 
1290  Avenue  of  the  Americas,  New 
York.  New  York  10104,  and  Arthur  J. 
Brown,  Esq..  Kirkpatrick  &  Lockhart 
LLP.  1800  Massachusetts  Avenue,  NW, 
Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Cowan,  Senior  Counsel,  or 
William  Kotapish.  Assistant  Director, 
Office  of  Insurance  Products.  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application 
may  be  obtained  for  a  fee  fi"om  the 
Public  Reference  Branch  of  the 
Conmiission,  450  Fifth  Street,  NW, 
Washington,  DC  20549  (tel.  (202)  942- 
8090). 

Applicants'  Representations 

I  1.  Equitable  is  a  New  York  stock  life 
insurance  company  that  has  been  in 
business  since  1859.  Equitable  is  a 
wholly-owned  subsidiary  of  AXA 
Financial,  Inc.  ("AXA  Financial").  AXA 
Financial  is  a  wholly-owned  subsidiary 
of  the  global  AXA  Group,  the  holding 
company  for  an  international  group  of 
insurance  and  related  financial  services 
companies. 

2.  Equitable  serves  as  sponsor  and 
depositor  for  each  of  the  Separate 


Accoimts.  Separate  Account  A,  Separate 
Account  301,  Separate  Accoimt  45  and 
Separate  Accoimt  49  fund  certain 
variable  annuity  contracts.  Separate 
Account  FP  funds  certain  variable  life 
insurance  policies.  Separate  Account  65 
and  Separate  Account  66  fund  group 
pension  and  profit-sharing  plans  under 
group  annuity  contracts  issued  by 
Equitable.  (The  variable  annuity 
contracts  and  variable  life  insurance 
policies  funded  by  the  Separate 
Accounts  are  collectively  referred  to 
herein  as  the  "Contracts.") 

3.  Each  Separate  Account  is  a 
segregated  asset  account  of  Equitable 
and,  with  the  exception  of  Separate 
Account  65  and  Separate  Account  66,  is 
registered  with  the  Commission  as  a 
unit  investment  trust  under  the  1940 
Act.  Separate  Account  65  and  Separate 
Account  66  are  excluded  from 
registration  under  the  1940  Act 
pursuant  to  Section  3(c)(ll)  of  the  1940 
Act.  Separate  Account  65  and  Separate 
Account  66  are  not  Section  26 
Applicants. 

4.  The  Trust  is  organized  as  a 
Delaware  business  trust.  It  is  registered 
as  an  open-end  management  investment 
company  under  the  1940  Act.  The  Trust 
is  a  series  investment  company  and 
currently  offers  40  separate  series  (each 
a  "Portfolio"  and  collectively,  the 
"Portfolios").  Equitable  ciurently  serves 
as  investment  manager  ("Manager")  of 
each  of  the  Portfolios.  Both  the 
Removed  and  Replaceiiient  Portfolios 
are  series  of  the  Trust.  The  Trust  does 
not  impose  sales  charges  for  buying  and 
selling  its  shares.  All  dividends  and 
other  distributions  with  respect  to  a 
Portfolio's  shares  are  reinvested  in  full 
and  fractional  shares  of  the  Portfolio  to 
which  they  relate.  The  Trust  currently 
offers  two  classes  of  shares.  Class  lA  and 
Class  IB  shares,  which  differ  only  in  that 
Class  IB  shares  are  subject  to  a 
distribution  plan  adopted  and 
administered  pursuant  to  Rule  12b-l 
under  the  1940  Act.  Under  that 
distribution  plan,  up  to  0.50%  of  the 
average  daily  net  assets  attributable  to 
the  Class  IB  shares  of  each  Portfolio  may 
be  used  to  pay  for  distribution  and 
shareholder  services.  The  distributors 
for  the  Class  lA  and  Class  IB  shares  of 
each  Portfolio  are  AXA  Advisors,  LLC 
("AXA  Advisors")  and  AXA 
Distributors,  hic.  ("AXA  Distributors"). 
Under  the  Distribution  Agreements  with 
respect  to  the  promotion,  sale  and 
servicing  of  shares  of  each  Portfolio, 
payments  to  AXA  Advisors  and  AXA 
Distributors,  with  respect  to  activities 
under  the  distribution  plan,  are 
currendy  limited  to  payments  at  an 
annual  rate  equal  to  0.25%  of  the 
average  daily  net  assets  of  each  Portfolio 


(including  the  Removed  and 
Replacement  Portfolios)  attributable  to 
its  Class  IB  shares. 

5.  The  Trust  has  received  an 
exemptive  order  from  the  Commission 
("Multi-Manager  Order")  that  permits 
the  Manager,  or  any  entity  controlling, 
controlled  by,  or  under  common  control 
(within  the  meaning  of  Section  2(a)(9)  of 
the  1940  Act)  with  the  Manager,  subject 
to  certain  conditions,  including 
approval  of  the  Board  of  Trustees  of  the 
Trust,  and  without  the  approval  of 
shareholders  to:  (i)  Select  a  new 
investment  adviser  or  additional 
investment  advisers  ("Advisers")  for 
each  Portfolio;  (ii)  enter  into  new 
Investment  Advisory  Agreements  with 
Advisers  ("Advisory  Agreements")  and/ 
or  materially  modify  the  terms  of  any 
existing  Advisory  Agreement;  (iii) 
terminate  any  existing  Adviser  and 
replace  the  Adviser;  and  (iv)  continue 
the  employment  of  an  existing  Adviser 
on  the  same  contract  terms  where  the 
Advisory  Agreement  has  been  assigned 
because  of  a  change  of  control  of  the 
Adviser. 

6.  Equitable,  on  its  own  behalf  and  on 
behalf  of  the  Separate  Accoimts. 
proposes  to  exercise  its  contractual  right 
to  substitute  a  different  eligible 
investment  fund  for  the  Removed 
Portfolio  as  a  funding  option  under  the 
Contracts.  The  Section  26  Applicants 
propose  to  substitute  Class  IB  shares  of 
the  Replacement  Portfolio  for  Class  IB 
shares  of  the  Removed  Portfolio. 
Although  each  Portfolio  of  the  Trust  is 
authorized  to  issue  Class  lA  shares, 
neither  of  the  Portfolios  involved  in  the 
proposed  Substitution  has  issued  any 
Class  lA  shares  to  date.  Accordingly,  no 
Class  lA  shares  are  involved  in  the 
proposed  Substitution. 

7.  The  Section  26  Applicants  propose 
the  Substitution  as  part  of  a  continued 
and  overall  business  plan  by  Equitable 
to  make  its  Contracts  more  competitive 
and  thus  more  attractive  to  existing 
Contract  owners,  and  to  prospective 
purchasers.  The  Substitution  is  also 
intended  to  simplify  the  prospectuses 
and  related  materials  with  respect  to  the 
Contracts  and  the  investment  options 
available  through  the  Separate 
Accounts.  Additionally,  the 
Substitution  will  substitute  shares  of  the 
Replacement  Portfolio  for  shares  of  the 
Removed  Portfolio,  which  has  an 
investment  objective,  policies  and  risks 
substantially  similar  to  those  of  the 
Replacement  Portfolio.  Furthermore, 
Equitable  believes  that  the  Substitution 
ultimately  may  enable  Equitable  to 
reduce  certain  of  the  costs  that  it  incurs 
in  administering  the  Contracts  by 
consolidating  overlapping  and 
duplicative  Portfolios.  Finally,  the 
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Substitution  is  designed  to  provide 
Contract  owners  with  an  opportunity  to 
continue  their  investment  in  a  similar 
Portfolio  without  interruption  and 
without  any  cost  to  them.  In  this  regard, 
Equitable  will  bear  all  expenses 
incurred  in  connection  with  the 
Substitution  and  related  filings  and 
notices,  including  legal,  accounting, 
brokerage  and  other  fees  and  expenses. 
On  the  effective  date  of  the  Substitution, 
the  amoimt  of  any  Contract  owner's  or 
participant's  Contract  value  or  the  dollar 
value  of  a  Contract  owner's  or 
participant's  investment  in  the  relevant 
Contract  will  not  change  as  a  result  of 
the  Substitution. 

8.  The  investment  objective  of  the 
Replacement  Portfolio  is  to  seek  capital 
appreciation.  To  achieve  this  objective, 
the  Replacement  Portfolio  invests 
primarily  in  equity  securities  of 
companies  located  in  a  number  of 
different  coim tries.  Under  normal 
circumstances,  a  majority  of  the 
Replacement  Portfolio's  assets  will  be 
invested  in  companies  located  in  at  least 
three  different  countries  outside  the 
United  States.  The  countries  in  which 
the  Replacement  Portfolio  may  invest 
include  emerging  market  countries.  The 
Replacement  Portfolio  will  not  limit  its 
investments  to  any  particular  type  of 
company,  although  it  generally  invests 
in  large  capitalization  companies,  and 
will  invest  in  companies  whose 
earnings  its  Adviser  believes  to  be  in  a 
relatively  strong  growth  trend  or  whose 
securities  the  Adviser  considers  to  be 
undervalued.  The  primary  risks 
associated  with  an  investment  in  the 
Replacement  Portfolio  are:  (i)  General 
equity  investment  risk:  (ii)  foreign 
securities  risk  (both  emerging  markets 
and  regulatory  risks);  (iii)  small- 
capitalization  and  mid-capitalization 
company  risk;  (iv)  derivatives  risk;  and 
(v)  liquidity  risk. 
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9.  Applicants  state  that  the  Removed 
Portfolio  has  an  investment  objective, 
policies  and  risks  that  are  substantially 
similar  to  those  of  the  Replacement 
Portfolio  in  that  it  also  seeks  to  achieve 
long-term  growth  of  capital  through 
investment  primarily  in  common  stocks 
of  established  foreign  companies.  The 
Removed  Portfolio  invests  substantially 
all  of  its  assets  in  common  stocks  of 
established  companies  outside  of  the 
United  States.  The  Adviser  broadly 
diversifies  the  Portfolio's  investments 
among  developed  and  emerging  market 
countries  throughout  the  world.  Stock 
selection  reflects  a  growth  style.  The 
Removed  Portfolio  may  purchase  the 
stock  of  companies  of  any  size,  but 
typically  focuses  on  large  capitalization 
companies,  and  to  a  lesser  extent, 
medium-sized  companies.  The  primary 
risks  associated  with  an  investment  in 
the  Removed  Portfolio  are:  (i)  general 
equity  investment  risk;  (ii)  growth 
investing  risk;  (iii)  foreign  securities  risk 
(including  currency,  emerging  markets, 
regulatory,  political/economic  and 
geographic  risks);  and  (iv)  liquidity  risk. 
Applicants  assert  that,  after  the 
proposed  Substitution,  a  Contract  owner 
or  participant  who  allocated  value  to  the 
Removed  Portfolio  would  continue  to 
have  value  allocated  to  a  Replacement 
Portfolio  that  seeks  capital  appreciation 
through  investment  in  foreign  company 
stocks,  and  would  have  assiuned  a 
substantially  similar  level  of  risk. 

10.  The  first  chart  below  compares  the 
advisory  fees  and  total  expenses  of  the 
Class  IB  shares  of  the  Replacement 
Portfolio  and  the  Removed  Portfolio  for 
the  six  month  period  ended  June  30. 
2001  (annualized)  and  the  one  year 
period  ended  December  31,  2001.  The 
management  fee  for  the  Replacement 
Portfolio  is  identical  to  that  for  the 
Removed  Portfolio.  The  net  total 
expense  ratio  for  the  Replacement 


Portfolio  was  also  identical  to  that  of  the 
Removed  Portfolio  for  the 
corresponding  period.  With  respect  to 
the  Removed  and  Replacement 
Portfolios  for  the  period  ended 
December  31,  2001,  this  is  as  a  result  of 
a  management  fee  waiver  and  expense 
reimbursement  agreement  in  effect  for 
each  of  these  Portfolios  imtil  April  30, 
2002.  Absent  this  agreement,  the  total 
expense  ratio  of  the  Replacement 
Portfolio  would  have  been  slightly 
higher  than  that  of  the  Removed 
Portfolio.  Applicants  state  that  the 
proposed  Substitution  would  replace 
the  Removed  Portfolio  with  the 
Replacement  Portfolio,  which  currently 
has,  and  will  have  after  the  Substitution, 
a  larger  asset  size.  Generally  speaking, 
larger  funds  tend  to  have  lower 
expenses  than  comparable  funds  that 
are  smaller.  This  is  because,  with  a 
larger  asset  size,  fixed  fund  expenses  are 
spread  over  a  larger  base,  lowering  the 
expense  ratios.  Also,  larger  funds  may 
have  lower  trading  expenses,  potentially 
resulting  in  higher  returns.  Applicants 
state  that  it  is  anticipated  that  the  net 
total  expense  ratio  of  the  Replacement 
Portfolio  will  be  no  higher  than  that  of 
the  Removed  Portfolio  as  a  result  of  the 
proposed  Substitution  due  to  the  fee 
waiver  and  expense  reimbursement 
agreement.  In  addition,  it  is  anticipated 
that  the  total  expense  ratio  of  the 
Replacement  Portfolio  will  be  lower 
than  that  of  the  Removed  Portfolio  as  a 
result  of  the  Substitution,  absent  any  fee 
waivers  or  expense  reimbursements. 
The  second  chart  below  includes  the 
fees  and  expenses  of  the  Class  IB  shares 
of  the  Replacement  Portfolio  on  a  pro 
forma  basis  assuming  that  the 
Substitution  had  been  in  effect  for  the 
one  year  period  ended  December  31, 
2001. 


Net  Assets  

Management  Fee* 
Rule  12t>-1  Fee  .... 
Other  Ejgwnses  .... 


Totel  Expenses 

Fee  Waiver  and/or  Expense  Reimbursemont 
Net  Expenses  


Reptacement  portfolio 
EQ/Putnam  International  Equity  Port- 
folio (Class  IB) 


Six  month 
period  erKled 

6/30/2001 
(annualized) 


$344,446,000 
0.85% 
0.25% 
0.15% 


1.25% 

NA 

1.2S% 


"^  One  year 
period  erxled 
12/31/2001 


$330,234,330 
0.85% 
0.25% 
0.24% 


1.34% 
0.09% 
1.25% 


Reinoved  portfolio 

EQ/T.  Rowe  Price  International  Stock 

Portfolio  (Class  IB) 


Six  month 
period  erxled 

6/30/2001 
(anrualized) 


$201,896,000 
0.85% 
0.25% 
0.15% 


1.25% 

NA 

1.25% 


Orwyear 

period  erKled 

12/31/2001 


$202,104,053 
0.85% 
0.25% 
0.19% 


1.29% 
0.04% 
1.25% 


'  The  management  fee  for  the  Rep«acen>ent  Portfolio  on  an  annual  basis  is  equal  to  0.850%  of  the  first  $1  billion;  0.800%  of  the  next  $1  billion; 
0  775%  of  the  next  $3  billion;  0.750%  of  the  next  $5  biUion;  and  0.725%  thereafter.  The  management  fee  for  the  Removed  Portfolio  on  an  annua^ 
basis  Is  equal  to  0  850%  of  the  first  $1  biMion;  0.800%  of  the  next  $1  billion;  0.775%  of  the  next  $3  billion;  0.750%  of  the  next  $5  billion:  and 
0.725%  thereafter. 
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COI^BINED  PORTFOLIO 
[One  Year  Period  Ended  12/31/2001] 


Net  /Vssets 

Management  Fee    

Rule  12b-1  Fee  

Otfier  Expenses  

Total  Expenses  

Fee  Waiver  and/or  Expense 
Reimbursement  


$532,338,383 
0.85% 
0.25% 
0.17% 


Combined  Portfolio 
mdash;Continued 
[One  Year  Period  Ended  12/31/2001] 


Net  Expenses 


1.27% 


0.02% 


11.  The  chart  below  compares  the 
average  annual  total  returns  for  the 
Class  IB  shares  of  the  Replacement 
Portfolio  and  the  Removed  Portfolio  for 


one  year,  three  years  and  since 
inception,  for  the  period  ended 
December  31,  2001.  The  historical 

performance  of  the  Replacement 

1 .25%    Portfolio  for  the  time  periods  listed 

below  has  been  more  favorable  than  that 
of  the  Removed  Portfolio,  although  there 
is  no  guarantee  that  this  will  be  the  case 
in  the  future. 


Portfolio 
(Benchmark  Index) 


Putnam  Portfolio    

T.  Rowe  Price  Portfolio 
MSCI  EAFE  Index    


One  year 

ended 

12/31/01 


(21.55)% 
(21.79)% 
(21.44)% 


Three 

years 

ended 

12/31/01 


3.29% 

(5.69)% 

(5.05)% 


Since 
inception 
(05/1/97) 


8.18% 

(1.33)% 

1.19% 


12.  The  Section  26  Applicants  will 
file  with  the  Commission  prospectuses 
and  prospectus  supplements  that  notify 
Contract  owners  and  participants  of 
Equitable's  intention  to  substitute  the 
Replacement  Portfolio  for  the  Removed 
Portfolio.  The  prospectuses  and 
prospectus  supplements,  as  appropriate, 
also  will  describe  the  Substitution,  the 
Replacement  and  Removed  Portfolio 
and  the  impact  of  the  Substitution  on 
fees  and  expenses  at  the  imderlying 
fund  level.  The  Section  26  Applicants 
will  send  the  appropriate  prospectus  or 
prospectus  supplement  (or  other  notice, 
in  the  case  of  Contracts  no  longer 
actively  marketed  and  for  whidi  there 
are  a  relatively  small  number  of  existing 
Contract  owners  ("Inactive  Contracts")), 
as  appropriate,  containing  this 
disclosure  to  all  existing  and  new 
Contract  owners  and  participants. 

13.  At  or  after  the  time  the 
Commission  approves  the  Application, 
the  Section  26  AppUcants  will  send  to 
existing  Contract  owners  and 
participants  a  supplement  to  the 
relevant  Contract  prospectus  (or  other 
notice  in  the  case  of  Inactive  Contracts) 
that  discloses  to  such  Contract  owners 
and  participants  that  the  Application 
has  been  approved.  Together  with  this 
disclosure,  the  Section  26  Applicants 
will  send  to  any  of  those  existing 
Contract  owners  and  participants  who 
have  not  previously  received  a 
prospectus  for  the  Replacement 
Portfolio  a  prospectus  and/or  prospectus 
supplement  for  the  Replacement 
Portfolio.  New  purchasers  of  Contracts 
will  be  provided  with  a  Contract 
prospectus  and/or  supplement 
containing  disclosure  flbat  the 
Commission  has  issued  an  order 
approving  the  Substitution,  as  well  as  a 
prospectus  for  the  Replacement 
Portfolio.  The  Contract  prospectus  and/ 
or  supplement  and  the  prospectus  and/ 


or  prospectus  supplement  for  the  Trust, 
including  the  Replacement  Portfolio, 
will  be  delivered  to  purchasers  of  new 
Contracts  in  accordance  with  all 
applicable  legal  requirements. 

14.  Ckmtract  owners  and  participants 
will  be  sent  a  notice  of  the  Substitution 
before  the  Substitution  Date.  The  notice 
will  inform  Contract  owners  and 
participants  that  the  Substitution  will  be 
effected  on  the  Substitution  Date  and 
that  they  may  transfer  assets  fi-om  the 
Removed  Portfolio  (or  from  the 
Replacement  Portfolio  following  the 
Substitution  Date)  to  another  investment 
option  available  under  their  Contract 
without  the  imposition  of  any 
applicable  transfer  charges,  limitations, 
fees,  or  other  penalties  that  might 
otherwise  be  imposed  for  a  period 
begiiming  thirty  (30)  days  before  the 
Substitution  Date  and  ending  no  earlier 
than  thirty  (30)  days  following  the 
Substitution  Date  and  such  transfers 
will  not  coimt  against  the  limit,  if  any, 
on  the  nvunber  of  free  transfers 
permitted  under  the  Contracts.  Within 
five  days  after  the  Substitution  Date, 
Equitable  will  mail  (i)  a  written  notice 
to  all  Contract  owners  and  participants 
affected  by  the  Substitution  informing 
them  that  the  Substitution  was 
completed  and  restating  that  they  may 
transfer  assets  from  the  Replacement 
Portfolio  to  another  investment  option 
available  under  their  Contract  fi^e  of 
any  applicable  transfer  charges, 
limitations,  fees,  or  other  penalties  that 
might  otherwise  be  imposed  through  a 
date  at  least  thirty  (30)  days  following 
the  Substitution  Date  and  such  transfers 
will  not  coimt  against  the  limit,  if  any, 
on  the  number  of  ft-ee  transfers 
permitted  under  the  Contracts  and  (ii)  a 
confirmation  of  the  transactions. 

15.  The  Substitution  will  be  effected 
by  redeeming  shares  of  the  Removed 
Portfolio  in-kind  on  the  Substitution 


Date  at  its  net  asset  value  and  using  the 
proceeds  of  those  in-kind  redemptions 
to  purchase  shares  of  the  Replacement 
Portfolio  at  its  net  asset  value  on  the 
same  date. 

16.  In-kind  redemptions  and 
contributions  will  be  done  in  a  maimer 
consistent  with  the  investment 
objectives,  policies  and  diversification 
requirements  of  the  Replacement 
Portfolio  and  the  Removed  Portfolio. 
Equitable,  in  consultation  with  the 
Replacement  Portfolio's  Adviser,  will 
review  the  In-Kind  Transactions  to 
assure  that  the  assets  are  suitable  for  the 
Replacement  Portfolio.  All  assets  and 
liabilities  will  be  valued  based  on  the 
normal  valuation  procediu'es  of  the 
Removed  Portfolio  and  the  Replacement 
Portfolio,  as  set  forth  in  the  Trust's 
registration  statement. 

17.  No  transfer  or  similar  charges  will 
be  imposed  by  the  Section  26 
Applicants  and,  on  the  Substitution 
Date,  all  Contract  values  will  remain 
imchanged  and  fully  invested.  Contract 
owners  and  participants  will  not  incur 
any  fees  or  charges  as  a  result  of  the 
proposed  Substitution,  nor  will  their 
rights  or  Equitable's  obligations  under 
the  Contracts  be  altered  in  any  way.  All 
expenses  in  connection  with  the 
proposed  Substitution,  including  any 
brokerage,  legal,  accounting,  and  other 
fees  and  expenses  will  be  paid  by 
Equitable.  "The  proposed  Substitution 
will  not  impose  any  tax  liability  pn 
Contract  owners  or  participants  or  cause 
the  Contract  charges  currently  being 
paid  by  Contract  owners  and 
participants  to  be  greater  after  the 
proposed  Substitution  than  before  the 
proposed  Substitution.  All  Contract- 
level  fees  will  remain  the  same  after  the 
proposed  Substitution.  The  proposed 
Substitution  will  not  alter  in  any  way 
the  benefits,  including  tax  benefits  to 
Contract  owners  and  participants,  or 


16474 


Federal  Register /Vol.  67.  No.  66 /Friday,  April  5.  2002 /Notices 


Equitable's  obligations  under  the 
Contracts.  In  addition,  the  proposed 
Substitution  will  not  be  treated  as  a 
transfer  for  purposes  of  assessing 
transfer  charges  or  computing  the 
number  of  permissible  transfers  under 
the  Contracts. 

18.  The  Section  26  Applicants  request 
that  the  Commission  issue  an  order 
pursuant  to  Section  26(c)  of  the  1940 
Act  approving  the  Substitution  of  Class 
IB  shares  of  the  EQ/Putnam 
International  Equity  Portfolio  for  Class 
IB  shares  of  the  EQ/T.  Rowe  Price 
International  Stock  Portfolio.  The 
Section  17  Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
Section  17(b)  of  the  1940  Act  granting 
an  exemption  from  Section  1 7(b)  to  the 
extent  necessary  ta  permit  the  In-Kind 
Transactions. 

Applicable  Law 

Section  26(c)  of  the  1940  Act 

1.  Section  26(c)  of  the  1940  Act 
prohibits  the  depositor  of  a  registered 
unit  investment  trust  that  invests  in  the 
securities  of  a  single  issuer  from 
substituting  the  securities  of  another 
issuer  without  Commission  approval. 
Section  26(c)  provides  that  "[tjhe 
Conunission  shall  issue  an  order 
approving  such  substitution  if  the 
evidence  establishes  that  it  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  this  title."  Section 
26(c)  protects  the  expectation  of 
investors  that  the  unit  investment  trust 
will  accumulate  shares  of  a  particular 
issuer  and  is  intended  to  insure  that 
urmecessary  or  burdensome  sales  loads, 
additional  reinvestment  costs  and  other 
charges  will  not  be  incurred  due  to 
unapproved  substitution  of  securities. 

2.  The  proposed  Substitution  involves 
a  substitution  of  securities  within  the 
meaning  of  Section  26(c)  of  the  1940 
Act.  The  Applicants,  therefore,  request 
an  order  from  the  Commission  pursuant 
to  Section  26(c)  approving  the  proposed 
Substitution. 

3.  Equitable  has  reserved  the  right 
under  the  Contracts  to  substitute  shares 
of  another  eligible  investment  fund  for 
any  of  the  current  Portfolios.  The 
prospectuses  for  the  Contracts  and  the 
Separate  Accounts  contain  appropriate 
disclosure  of  this  right.  The  Section  26 
Applicants  have  reserved  this  right  of 
substitution  both  to  protect  themselves 
and  their  Contract  owners  in  situations 
where  either  might  be  harmed  or 
disadvantaged  by  events  affecting  the 
issuer  of  the  securities  held  by  a 
Separate  Account  and  to  preserve  the 
opportunity  to  replace  such  shares  in 
situations  where  a  substitution  could 


benefit  Equitable  and  its  Contract 
owners. 

4.  The  Replacement  Portfolio  and 
Removed  Portfolio  have  substantially 
similar  investment  objectives,  policies 
and  risks.  In  addition,  the  proposed 
Substitution  retains  for  Contract  owners 
the  investment  flexibility  that  is  a 
central  feature  of  the  Contracts.  Any 
impact  on  the  investment  programs  of 
affected  Contract  owners,  including  the 
appropriateness  of  the  available 
investment  options,  should  therefore  be 
negligible. 

5.  Applicants  also  maintain  that  the 
ultimate  effect  of  the  Substitution  would 
be  to  consolidate  overlapping  and 
duplicative  investment  options  in  a 
single  Portfolio.  This  consolidation  will 
permit  Equitable  to  present  information 
to  its  Contract  owners  and  participants 
in  a  simpler  and  more  concise  manner. 
The  anticipated  streamlining  of  the 
disclosure  documents  should  provide 
Contract  owners  and  participants  with  a 
simpler  presentation  of  the  available 
investment  options  under  their 
Contracts  and  related  financial 
information. 

6.  Thus,  the  Substitution  protects  the 
Contract  owners  and  participants  who 
have  allocated  Contract  value  to  the 
Removed  Portfolio  by:  (i)  providing  an 
underlying  investment  option  for  sub- 
accoimts  invested  in  the  Removed 
Portfolio  that  is  substantially  similar  to 
the  Removed  Portfolio;  (ii)  providing 
such  Contract  owners  and  participants 
with  simpler  and  more  focused 
disclosure  documents;  and  (iii) 
providing  such  Contract  owners  and 
participants  with  an  investment  option 
with  an  identical  management  fee  and 
total  expense  ratio  as  the  current 
investment  option. 

7.  Applicants  assert  that  the  proposed 
Substitution  is  not  of  the  type  that 
Section  26(c)  was  designed  to  prevent. 
Unlike  traditional  unit  investment  trusts 
where  a  depositor  could  only  substitute 
investment  securities  in  a  manner 
which  permanently  affected  all  the 
investors  in  the  trust,  the  Contracts 
provide  each  Contract  owner  and 
participant  with  the  right  to  exercise  his 
or  her  own  judgment,  and  transfer 
Contract  values  and  cash  values  into 
and  among  other  investment  options 
available  to  Contract  owners  and 
participants  under  their  Contracts. 
Additionally,  the  Substitution  will  not, 
in  any  manner,  reduce  the  nature  or 
quality  of  the  available  investment 
options.  Moreover,  the  Section  26 
Applicants  will  offer  Contract  owners 
and  participants  the  opportimity  to 
transfer  amoimts  out  of  the  affected  sub- 
accounts without  any  cost  or  other 
penalty  that  may  otherwise  have  been 


imposed  until  thirty  days  after  the 
Substitution  Date.  The  Substitution, 
therefore,  will  not  result  in  the  type  of 
costly  forced  redemption  that  Section 
26(c)  was  designed  to  prevent. 

8.  The  proposed  Substitution  is  also 
unlike  the  type  of  substitution  which 
Section  26(c)  was  designed  to  prevent  in 
that  by  purchasing  a  Contract,  Contract 
owners  and  participants  select  much 
more  than  a  particular  underlying  fund 
in  which  to  invest  their  Contract  values. 
They  also  select  the  specific  type  of 
insurance  coverage  offered  by  the 
Section  26  Applicants  imder  the 
applicable  Contract,  as  well  as 
numerous  other  rights  and  privileges  set 
forth  in  the  Contract.  Contract  owners 
also  may  have  considered  Equitable's 
size,  financial  condition,  and  its 
reputation  for  service  in  selecting  their 
Contract.  These  factors  will  not  change 
as  a  result  of  the  proposed  Substitution. 

9.  Applicants  have  agreed  to  the 
following  terms  and  conditions  of  the 
Substitution: 

a.  The  investment  objectives,  policies 
and  risks  of  the  Replacement  Portfolio 
are  substantially  similar  to  the 
investment  objectives,  policies  and  risks 
of  the  Removed  Portfolio,  providing 
Contract  owners  and  participants  with  a 
means  to  continue  their  investment 
goals  and  risk  expectations; 

b.  The  total  expense  ratio  for  the  Class 
IB  shares  of  the  Replacement  Portfolio 
will  be  equal  to  or  less  than  that  of  the 
Class  IB  shares  of  the  Removed 
Portfolio,  assvuning  that  the  assets  of  the 
Replacement  Portfolio  do  not  decrease 
significantly  from  the  present  asset 
level.  In  this  regard,  for  those  Contract 
owners  or  participants  who  were 
Contract  owners  or  participants  on  the 
date  of  the  Substitution,  Equitable  will 
waive  its  management  fee  with  respect 
to  the  Replacement  Portfolio  and/or 
reimburse  expenses  incurred  by  the 
Replacement  Portfolio  during  the 
twenty-four  months  following  the 
Substitution  to  the  extent  necessary  to 
ensure  that  the  total  expense  ratio  for 
any  period  (not  to  exceed  a  fiscal 
quarter)  for  the  Class  IB  shares  of  the 
Replacement  Portfolio  does  not  exceed 
1.25%  of  the  Replacement  Portfolio's 
average  daily  net  assets  (on  an 
annualized  basis); 

c.  Investments  in  the  Replacement 
Portfolio  may  be  temporary  investments 
for  Contract  owners  and  participants  as 
each  Contract  owner  and  participant 
may  exercise  his  or  her  own  judgment 
as  to  the  most  appropriate  investment 
alternative  available.  In  this  regard,  the 
proposed  Substitution  retains  for 
Contract  owners  and  participants  the 
investment  flexibility  which  is  a  central 
feature  of  the  Contracts.  Additionally. 
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for  a  period  beginning  30  days  before 
the  Substitution  Date,  and  ending  no 
earlier  than  30  days  after  the 
Substitution,  Contract  owners  and 
participants  will  be  permitted  to  transfer 
value  among  the  various  investment 
options  available  under  their  Contract 
free  of  any  otherwise  applicable  transfer 
charges,  limitations,  fees,  or  other 
pendties  that  might  otherwise  be 
imposed  and  such  transfers  will  not 
count  against  the  limit,  if  any,  on  the 
number  of  free  transfers  permitted 
under  the  Contracts; 

d.  The  Substitution  will  be  effected  at 
the  relative  net  asset  values  of  the 
respective  shares  of  the  Removed 
Portfolio  and  the  Replacement  Portfolio, 
without  the  imposition  of  any  transfer 
or  simile  charge  by  the  Section  26 
Applicants,  and  with  no  change  in  the 
amount  of  any  Contract  owner's  or 
participant's  Contract  value  or  in  the 
dollar  value  of  his  or  her  investment  in 
such  Contract; 

e.  Contract  owners  and  participants 
will  not  incur  directly  or  indirectly 
related  fees  or  charges  as  a  result  of  the 
Substitution.  Equitable  will  bear  all 
expenses  incurred  in  connection  with 
the  Substitution  and  related  filinigs  and 
notices,  including  legal,  accoimting, 
brokerage  and  other  fees  and  expenses. 
The  Substitution  wiU  not  cause  the 
Contract  fees  and  charges  currently 
being  paid  by  existing  Contract  owners 
to  be  greater  after  the  Substitution  than 
before  the  Substitution; 

f.  The  Substitution  will  not  be 
counted  as  a  new  investment  selection 
in  determining  the  limit,  if  any,  on  the 
total  number  of  Portfolios  that  Contract 
owners  and  participants  can  select 
diu-ing  the  life  of  a  Contract; 

g.  Tne  Substitution  will  not  alter  or 
affect  the  insurance  benefits  or  rights  of 
Contract  owners  or  participants  or  the 
terms  and  obligations  of  the  Contracts; 

h.  Contract  owners  and  participants 
would  not  incur  any  adverse  tax 
consequences  as  a  result  of  the 
Substitution; 

i.  Contract  owners  and  participants 
affected  by  the  Substitution  will  be  sent 
written  confirmation  of  the  Substitution 
that  identifies  the  Substitution  made  on 
behalf  of  the  Contract  owner  or 
participant  within  five  days  following 
the  Substitution; 

j.  For  those  Contract  owners  or 
participants  who  were  Contract  owners 
or  participants  on  the  date  of  the 
Substitution,  Equitable  will  not  increase 
sub-accoimt  or  Contract  expenses  for  a 
period  of  twenty-four  months  following 
the  Substitution  Date;  and 

k.  Contract  owners  and  participants 
may  withdraw  amounts  under  the 
Contract  or  terminate  their  interest  in  a 


Contract,  under  the  conditions  that 
currently  exist,  including  payment  of 
any  applicable  withdrawal  or  surrender 
charge. 

Section  1 7(a)  of  the  1940  Act 

1.  Section  17(a)(1)  of  the  1940  Act 
prohibits  any  £iffiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  knowingly  selling  any 
secvuity  or  other  property  to  that 
company.  Section  17(a)(2)  of  the  1940 
Act  generally  prohibits  the  same 
persons,  acting  as  principals,  from 
knowingly  purchasing  any  security  or 
other  property  from  the  registered 
investoent  company. 

2.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may, 
upon  application,  issue  an  order 
exempting  any  proposed  transaction 
from  Section  17(a)  if:  (i)  the  terms  of  the 
proposed  transactions  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (ii)  the  proposed 
transactions  are  consistent  with  the 
policy  of  each  registered  investment 
company  concerned;  and  (iii)  the 
proposed  transactions  are  consistent 
with  the  general  purposes  of  the  1940 
Act. 

3.  The  Section  17  Applicants  request 
an  order  pursuant  to  Section  17(b)  of  the 
1940  Act  exempting  them  from  the 
provisions  of  Section  17(a)  to  the  extent 
necessary  to  permit  them  to  carry  out 
the  In-Kind  Transactions. 

4.  The  Section  17  Applicants  submit 
that  the  terms  of  the  proposed  In-Kind 
Transactions,  including  the 
consideration  to  be  paid  and  received 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  The  In-Kind 
Transactions  will  be  effected  at  the 
respective  net  asset  values  of  the 
Removed  Portfolio  and  the  Replacement 
Portfolio,  as  determined  in  accordance 
with  the  procediues  disclosed  in  the 
registration  statement  for  the  Trust  and 
as  required  by  Rule  22c-l  under  the 
1940  Act.  The  In-Kind  Transactions  will 
not  change  the  dollar  value  of  any 
Contract  owner's  or  participant's 
investment  in  any  of  the  Separate 
Accoimts,  the  value  of  any  Contract,  the 
accumiUation  value  or  other  value 
credited  to  any  Contract,  or  the  death 
benefit  payable  under  any  Contract. 
After  the  proposed  In-Kind 
Transactions,  the  value  of  a  Separate 
Account's  investment  in  the 
Replacement  Portfolio  will  equal  the 
value  of  its  investments  in  the  Removed 
Portfolio  (together  with  the  value  of  any 
pre-existing  investments  in  the 


Replacement  Portfolio)  before  the  In- 
Kind  Transactions. 

5.  Applicants  state  that  the  Section  17 
Applicants  will  assure  themselves  that 
the  In-Kind  Transactions  will  be  in 
substantial  compliance  with  the 
conditions  of  Rule  17a-7.  To  the  extent 
that  the  In-Kind  Transactions  do  not 
comply  fully  with  the  provisions  of 
paragraphs  (a)  and  (b)  of  Rule  17a-7,  the 
Section  17  Applicants  assert  that  the 
terms  of  the  In-Kind  Transactions 
provide  the  same  degree  of  protection  to 
the  participating  companies  and  their 
shareholders  as  if  the  In-Kind 
Transactions  satisfied  all  of  the 
conditions  enumerated  in  Rule  1 7a-7. 
The  Section  17  Applicants  also  assert 
that  the  proposed  In-Kind  Transactions 
by  the  Section  17  Applicants  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  Furthermore,  the 
Section  17  Applicants  represent  that  the 
proposed  Substitution  will  be  consistent 
with  the  policies  of  the  Removed 
Portfolio  and  the  Replacement  Portfolio, 
as  recited  in  the  Trust's  current 
registration  statement. 

6.  Applicants  also  assert  that  the 
proposed  Tn-Kind  Transactions  are 
consistent  with  the  general  purposes  of 
the  1940  Act  and  that  the  proposed  In- 
Kind  Transactions  do  not  present  any 
conditions  or  abuses  that  the  1940  Act 
was  designed  to  prevent. 

Cfmclusion 

For  the  reasons  set  forth  in  the 
Application,  the  Section  26  AppUcants 
and  the  Section  17  Applicants  each 
respectively  state  that  the  proposed 
Substitution  and  the  related  In-Kind 
Transactions  meet  the  standards  of 
Section  26(c)  of  the  1940  Act  and 
Section  17(b)  of  the  1940  Act, 
respectively,  and  respectfully  request 
that  the  Conunission  issue  an  order  of 
approval  pursuant  to  Section  26(c)  of 
the  1940  Act  and  Section  17(b)  of  the 
1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Nfargaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-8206  Filed  4-4-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[TMmm  No.  34-45677;  Rto  No.  SR-CBOE- 
2002-07] 

S«lf-Regulatory  Organizations;  Notice 
of  Rimg  and  Order  Granting 
AccalaiBlad  Approval  to  Proposed 
Rule  Ctianga  and  Amandment  Nos.  1 
and  2  Tharalo  by  ttw  Ctilcago  Board 
Options  Exchange,  Inc.  Relating  to  the 
Execution  of  Incoming  RAES  Orders 
Agakiat  Manual  Quotaa 

March  29.  2002. 

Pursiiant  to  section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  February 
14.  2002,  the  Qiicago  Board  Options 
Exchange.  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  HI  below,  which  Items 
have  been  prepared  by  the  CBOE.^  On 
February  28.  2002  and  March  25,  2002, 
the  Exchange  submitted  Amendment 
Nos.  1  *  and  2  *  to  the  proposal, 
respectively.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  to  the  proposed 
rule  change,  as  amended. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
CBOE  Rules  6.8  and  6.43  regarding 
orders  entered  into  its  Retail  Automatic 
Execution  System  ("RAES")  for 


'15U.S.C.  78s(bMl)- 

» 17  CFR  240.19b-4. 

>The  Exchange  initially  submitted  this  proposal 
to  the  Commission  on  December  28.  2001  as  part 
of  File  No.  SR-CBOE-2001-70  and  subsequently 
withdrew  that  portion  of  the  filing  relating  to 
manual  quotes.  See  Securities  Exchange  Act  Release 
No.  45490  (March  1.  2002),  64  FR  25091  (March  8. 
2002)  (notice  soliciting  public  comment  on  File  No. 
SR-CBC)E-2001-70). 

*  See  letter  from  Edward  |.  )oyce.  President  and 
Chief  Operating  Officer.  CBOE.  to  Deborah  Flynn. 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  February  27,  2002 
("Amendment  No.  1").  In  AJnendment  No.  1,  the 
Exchange  proposed  additional  rule  text  to  clarify 
the  intended  operation  of  the  proposal. 

*  See  letter  from  Edward  ).  Joyce.  President  and 
Chief  Operating  Officer,  CBOE,  to  Deborah  Flynn, 
Division,  Conunission,  dated  March  22.  2002 
("Amendment  No.  2").  In  Amendment  No.  2,  the 
Exchange  proposes  changes  to  the  rule  text  of  CBOE 
Rules  6.8  and  6.43  with  regard  to  the  dissemination 
of  manual  quotes.  In  addition,  the  Exchange 
proposes  to  amend  CBOE  Rule  6.8  regarding  the 
obligation  of  Designated  Primary  Market  Makers 
("DPMs")  to  use  their  best  effiorts  to  ensure  that  a 
member  that  enters  a  manual  quote  will  receive  an 
allocation  of  incoming  order(s)  for  up  to  such 
member's  disseminated  size. 


execution  against  manual  quotes.  Below 
is  the  text  of  the  proposed  rule  change. 
Additions  are  italicized. 


Rule  6.8:  RAES  Operations 

(aHc)  no  change 

(d)(i)-(v)  no  change 

(vi)  RAES  orders  will  not  execute 
against  manual  quotes  (as  defined  in 
Rule  6.43).  When  a  manual  quote  is  the 
disseminated  quote,  orders  submitted 
for  automatic  execution  in  that  series 
shall  be  automatically  muted  to  PAR, 
BART,  or  Live  Ammo.  When  orders 
route  to  PAR  or  Live  Ammo  as  a  result 
of  a  manual  quote.  Designated  Primary 
Market  Makers  ("DPMs")  will  use  their 
best  efforts  to  attempt  to  ensure  that  the 
member  will  receive  an  allocation  of 
incoming  orderis)  for  up  to  his/her 
disseminated  size. 
•        *        *        *        • 

Rule  6.43  Manner  of  Bidding  and 
Offering 

(a)  Bids  and  offers  to  be  effective  must 
be  made  at  the  post  by  public  outcry, 
except  that  bids  and  offers  made  by  the 
Board  Broker  or  Order  Book  Official 
shall  be  effective  if  displayed  in  a 
visible  manner  in  accordance  with  Rule 
7.7.  All  bids  and  offers  shall  be  general 
ones  and  shall  not  be  specified  for 
acceptance  by  particular  members. 

(b)  Members  of  the  trading  crowd  may 
verbalize  quotes  ("manual  quotes")  to 
be  input  into  Exchange  systems  by  quote 
reporters  for  dissemination  to  the 
Options  Price  Reporting  Authority 
("OPRA").  Manual  quotes  must  be  for  a 
minimum  size  of  five  (5)  contracts.  A 
manual  quote  will  remain  as  the 
Exchange's  disseminated  quote  until 
executions  deplete  the  size,  until  the 
market  maker  or  floor  broker  withdraws 
the  quote,  or  until  matched  or  improved 
by  Autoquote  or  improved  by  an  order 
in  the  electronic  Book. 


U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  in  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 
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1.  Purpose 

CBOE  Rule  6.8  governs  the  operation 
of  RAES.  RAES  generally  provides  for 
automatic  executions  at  the  Exchange's 
disseminated  quote,  regardless  of 
whether  the  disseminated  quote 
represents  the  Autoquote-generated 
price  or  a  manual  quote  put  up  on 
behalf  of  a  market  maker  or  floor  broker. 
Once  executed.  RAES  trades  are 
assigned  to  market  makers  in 
accordance  with  the  procedures 
contained  in  CBOE  Rule  6.8.06.  CBOE 
Rule  6.8.06  does  not  provide  for  the 
automatic  allocation  of  RAES  orders  to 
a  specific  market  maker,  even  if  the 
RAES  trade  occurred  at  that  market 
maker's  quote. 

The  Exchange  proposes  that  when  a 
manual  quote  ^  represents  the 
Exchange's  disseminated  quote,  RAES 
would  not  automatically  execute  an 
order  and  assign  it  to  market 
participants.  Rather,  the  Exchange's 
Order  Routing  System  ("ORS  ")  would 
block  incoming  orders  from  automatic 
execution  and  instead,  immediately 
route  them  to  Exchange's  Public 
Automated  Routing  System  ("PAR"), 
the  Exchange's  Booth  Automated 
Routing  Terminal  ("BART"),  or  Live 
Ammo.^  where  they  would  be  executed 
manually  at  the  disseminated  price  up 
to  the  disseminated  size."  Electronic 
orders  would  continue  to  be  blocked 
bom  receiving  automatic  execution  as 
long  as  a  manual  quote  is  the 
Exchange's  disseminated  quote.  A 
manual  quote  would  remain  as  the 
Exchange's  disseminated  quote  until 
executions  deplete  the  size,  until  the 
market  maker  or  floor  broker  withdraws 
the  quote,  or  until  Autoquote  matches 
the  manual  quote.  ^  The  minimum  size 


■  See  Amendment  No.  2.  supra  note  5.  Pursuant 
to  proposed  paragraph  (b)  to  CBOE  Rule  6.43.  a 
manual  quote  is  a  quote  that  is  verbalized  by  an 
Exchange  member  to  be  input  into  Exchange 
systems  by  a  quote  reporter  for  dissemination  to 
OPRA. 

'  The  Live  Ammo  electronic  screen  displays 
market  orders  or  limit  orders  that  improve  the 
market.  See  CBOE  Rule  7.4(g). 

'  See  Proposed  CBOE  Rule  6.8(d)(vi). 

"  See  Amendment  No.  2,  supra  note  5.  Pursuant 
to  proposed  CBOE  Rule  6.43(b).  a  member's  manual 
quote  will  lose  priority  when  matched  by  the 
Autoquote.  The  Commission  notes  that  the 
Exchange  filed  a  prop>osed  rule  change.  File  No. 
SR-CBOE-2002-05,  proposing  a  new  rule.  CBOE 
Rule  6.8B,  that  would  require  that  a  member  that 
places  an  order  in  EBook  that  is  the  Exchange's 
disseminated  quote  retain  priority  to  the  extent  of 
the  size  of  his  quote,  even  if  such  member's  bid  or 
offer  is  subsequently  matched  by  Autoquote.  CBOE 
staff  represents  that,  in  connection  with  its 
proposed  rule  change  filed  in  SR-CBOE-2002-05. 


order  that  could  be  manually  entered  by 
a  crowd  member  would  be  five 
contracts.  Accordingly,  any  member  in 
the  orowd  would  have  the  ability  to 
cause  a  manual  quote  that  improves  the 
disseminated  quote  to  become  the  new 
disseminated  quote,  provided  that  quote 
is  for  at  least  five  contracts. i° 

When  orders  route  to  PAR  or  Live 
Ammo  as  a  result  of  a  manual  quote, 
DPMs  would  use  their  "best  efforts"  to 
attempt  to  ensure  that  the  member  that 
put  up  the  quote  will  receive  the 
incoming  order(s)  for  up  to  his/her 
disseminated  size."  The  term  "best 
efforts"  entails  several  safeguards 
designed  to  help  facilitate  the  manual 
assignment  of  RAES  orders  to  the 
member  that  put  up  the  quote.  First,  the 
Exchange  notes  that  given  the  open 
outcry  environment  of  the  trading  floor. 
DPMs  would  more  than  likely  hear  the 
member  verbalizing  the  order.  Second, 
other  market  participants  would  likely 
hear  the  order  being  verbalized  and 
would  be  able  to  inform  the  DPM  of  the 
identity  of  the  market  maker  whose 
quote  was  disseminated.  Third,  the 
member  who  put  the  quote  up  would 
have  a  strong  interest  in  stepping 
forward  and  claiming  the  contracts  for 
which  he  just  bid/offered.  Fourth, 
because  a  manual  quote  is  a  member's 

3 note,  it  may  not  be  representative  of 
le  DPM's  market.  As  such,  the  DPM 
would  have  a  strong  interest  in 
determining  against  whose  quote 
incoming  F^VES  orders  executed,  or  else 
the  entire  crowd  would  be  obligated. 
Finally,  the  Exchange  notes  that  quote 
reporters  are  present  in  the  crowd  and 
should  know  which  member  submitted 
a  manual  quote  for  dissemination. 
The  Excnange  believes  that  this 
proposal  represents  a  substantial  step 
toward  enhancing  incentives  to 
members  to  quote  competitively  by 
providing  them  with  an  opportunity  to 
receive  allocations  of  trades  that  execute 
against  quotes  they  caused  to  be 
disseminated.  Upon  approval  of  the 
filing,  the  Exchange  commits  to  provide 
notification  to  its  members  apprising 
them  of  the  substance  of  the  filing  (i.e., 
that  RAES  orders  would  not 
automatically  execute  against  manual 
quotes).  This  notification  process  would 
include  distribution  of  a  circular  to 


it  will  amend  proposed  CBOE  Rule  6.43  to  clarify 
that  at  such  time  as  the  CBOE  Rule  6.8B  applies  to 
8  given  option  series,  the  provisions  of  CBOE  Rule 
6.8B  governing  priority  of  orders  in  EBook  shall 
supersede  the  provision  of  proposed  CBOE  Rule 
6.43(b)  under  which  a  member  would  lose  priority 
when  Autoquote  matches  his  manual  quote. 
Telephone  conversation  between  Steve  Youhn, 
CBOE,  and  Elizabeth  King,  Division,  Commission, 
on  March  28,  2002. 

>o  See  Proposed  CBOE  Rule  6.8(d)(vi). 

"  See  Amendment  No.  2,  supno  note  5. 


members  as  well  as  reference  on  the 
CBOE  Web  site. 

2.  Statutory  Basis 

For  the  reasons  discussed  above,  the 
Exchange  believes  the  proposed  rule 
change  is  consistent  with  the  Act  and  , 
the  rules  and  regulations  under  the  Act 
applicable  to  a  national  securities 
exchange  &nd.  in  particular,  the 
requirements  of  section  6(b)  of  the 
Act.  12  Specifically,  the  Exchange 
believes  the  proposed  rule  change  is 
consistent  with  the  Section  6(b)(5) " 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and,  in  general,  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  vrith 
the  Act.  Persons  making  vmtten 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW.  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wrill  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-07  and  should  be 
submitted  by  April  26,  2002. 


IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,^''  and.  in  particular, 
section  6(b)(5)  of  the  Act "  in  that  the 
proposed  rule  change  has  been  designed 
to  remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
while  also  protecting  investors  and  the 
public  interest.  Specifically,  the 
Commission  believes  that  the  proposed" 
rule  change,  which  allocates  incoming 
orders  to  the  floor  broker  or  market 
maker  that  established  the  Exchange's 
disseminated  quote,  should  encourage 
competition  among  trading  crowd 
participants  by  providing  a  greater 
incentive  for  floor  brokers  and  market 
makers  to  improve  the  Exchange's 
disseminated  quote.  In  this  regard,  the 
Commission  notes  that  the  Exchange's 
rules  would  provide  that  a  member  who 
enters  a  manual  quote  that  improves  the 
Exchange's  disseminated  quote  should 
receive  the  benefit  of  trading  with 
incoming  orders  at  such  member's 
disseminated  price  and  size. 

The  Commission  notes  that  any 
member  of  the  trading  crowd  who 
submits  a  manual  quote  that  improves 
the  Exchange's  disseminated  quote 
would  be  considered  to  be  the 
responsible  broker  or  dealer  pursuant  to 
'  Rule  llAcl-l(c)  under  the  Act.^^ 
Consequently,  the  Exchange  has  an 
obligation  pursuant  to  Rule  llAcl-l(b) 
under  the  Act  to  disseminate  the 
member's  quote  and  the  member  has  an 
obligation  pursuant  to  Rule  llAcl-l(c) 
imder  the  Act  to  be  firm  at  that  price  for 
up  to  its  disseminated  size.  In  addition, 
the  Commission  believes  that  investors 
should  benefit  from  the  opportunity  to 
receive  executions  of  their  orders  at 
iniproved  prices. 

"The  Commission  finds  good  cause, 
consistent  with  section  19(b)(2)  of  the 
Act.i^  to  grant  the  Exchange's  request 
for  approval  of  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  granting 
accelerated  approval  to  the  proposed 
rule  change  and  amendments  thereto 
should  allow  the  CBOE  to  quickly 


"  15  U.S.C.  78f[b). 
"  15  U.S.C.  78f(b)(5). 


'*  In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C  78c(f). 

>5  15U,S.C.  78f(b)(5). 

>«17CFR240.11Acl-l. 

"  15  U.S.C.  78s(b){2). 
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implement  its  proposed  improvement  to 
its  market  to  encourage  greater 
competition  among  trading  crowd 
participants. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'»  that  the 
Exchange's  proposed  rule  change,  as 
amended.  (File  No.  SR-CBOE-2 002-07) 
is  approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority'^ 

Margaret  H.  McFartand. 
Deputy  Secretary. 
[FR  Doc.  02-8209  Filed  4-4-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaiMM  No.  34-45676;  RIe  No.  SR-CBOE- 
2001-70] 

Self-Regulatory  Organizationa;  Order 
Granting  Aaceleratad  Approval  of  a 
Propoaed  Rule  Ctiange  try  ttie  Chicago 
Board  Optlona  Exchange,  Inc.  Relating 
to  the  Dtoaemlrtation  of  Optlona 
Quotatlona  With  Size 

March  29.  2002. 
I.  Introduction 

On  December  28.  2001.  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  amend  CBOE  Rules  6.8  and 
8.51  to  accommodate  the  introduction  of 
an  options  quotation  with  size  ("quotes 
with  size"  or  "QWS")  system  with  an 
automatic  decrementation  feature 
("AutoDec").  On  January  14,  February 
27.  and  March  1.  2002.  respectively,  the 
Exchange  submitted  Amendment  Nos. 
1.2.  and  3  to  the  proposal.^  Notice  of 
the  proposed  rule  change,  as  amended, 
appeared  in  the  Federal  Register  on 
March  8,  2002.''  The  Commission 
received  no  comments  on  the  proposal. 
This  order  approves  the  proposed  rule 


«»15U.S.C.  78s(b)(2). 

>»17  CFR  200.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

'17CFR240.19b-4. 

^  See  leners  from  Edward  |.  loyce.  President  and 
Chief  Operating  Officer.  CBOE,  to  Deborah  Flynn. 
Division  of  Market  Regulation  ("Division"),  SEC, 
dated  January  11,  2002  ("Amendment  No.  1"): 
Steve  Youhn.  CBOE.  to  Deborah  Flynn,  Division, 
SEC,  dated  February  13,  2002  ("Amendment  No. 
'2");  and  Steve  Youhn,  CBOE,  to  Deborah  Flynn. 
Division,  SEC.  dated  February  28,  2002 
("Amendment  No.  3"). 

*  See  Securities  Exchange  Act  Release  No.  45490 
(March  1,  2002),  64  FR  25091. 


change,  as  amended,  on  an  accelerated 
basis. 

n.  Description  of  the  Proposal 

The  CBOE  proposes  to  implement  a 
QWS  system  with  an  AutoDec  feature 
that  would  enable  the  Exchange  to 
dilseminate  options  quotations  with  a 
size  that  reflects  previous  executions. 
The  Exchange  proposes  to  implement 
the  QWS  system  gradually  on  a  series- 
by-series  basis.^ 

AutoDec 

For  those  series  in  which  the 
exchange  disseminates  options 
quotations  with  size,  the  QWS  system 
would  automatically  decrement  all 
executions  for  each  individual  series 
calculated  by  Autoquote**  that  execute 
automatically.  For  example,  if  the 
Exchange  disseminates  a  size  of  100 
contracts,  the  trading  crowd  would  be 
firm  for  100  non-broker-dealer  contracts 
executed  automatically  or  via  open 
outcry^  at  the  disseminated  price,  until 
that  size  was  exhausted  or  until  the 
quote  was  refreshed.  Under  the 
proposal,  the  appropriate  Floor 
Procedure  Committee  ("FPC")  would 
retain  its  authority  to  establish  the 
eligible  order  size  permitted  to  be  sent 
to  RAES  for  a  particular  series  at  a 
number  less  than  the  dissemin&ted  size. 
Therefore,  for  classes  in  which  the 
Exchange  does  not  disseminate  options 
quotations  with  size,  CBOE  Rule 
6,8(c)(v)  would  remain  in  effect." 

While  the  disseminated  size  would 
reflect  the  number  of  contracts  that  may 
be  executed  automatically  or  via  open 
outcry  at  a  particular  price,  trades 
executed  in  open  outcry  would  not 
cause  the  disseminated  size  to 
decrement  automatically.  Under  these 
circimistances.  the  Exchange  would  be 
firm  for  executions  that  in  the  aggregate 
sum  up  to  more  than  its  disseminated 
size.  The  number  of  contracts  in  a 
particular  series  that  may  receive 
automatic  execution  at  the  disseminated 
price,  however,  may  not  exceed  the 
disseminated  size,^ 


>  For  those  series  in  which  the  Exchange  does  not 
implement  the  QWS  system,  the  Exchange  would 
continue  to  publish  firm  quote  sizes  on  its  website. 
See  CBOE  Rule  8.51(c)(2). 

*  For  purposes  of  this  rule  filing,  Autoquote  shall 
refer  to  any  automated  quotation  updating  system, 
whether  Exchange-owned  or  proprietary. 

'  The  Commission's  Quote  Rule  obligates  the 
responsible  broker  or  dealer  to  also  be  firm  for  the 
disseminated  size  for  orders  executed  in  open 
outcry.  Rule  11Acl-l  under  the  Act,  17  CFR 
240.11AC1-1. 

■CBOE  Rule  6.8(c)(v)  provides  that  the 
appropriate  FPC  shall  determine  the  size  of  orders 
eligible  for  entry  into  RAES.  The  eligible  order  size 
for  non-QWS  series  must  be  100  contracts  or  less. 

•  See  proposed  CBOE  Rule  6.8.09(a)(1). 
Notwithstanding  this  provision,  all  orders  rerouted 


Consistent  with  the  current  provisions 
of  CBOE  Rule  6.8,  orders  eligible  for 
automatic  execution  would  not  be 
executed  automatically  at  prices  inferior 
to  the  national  best  bid  or  offer.  If  an 
incoming  electronic  order  exceeds  the 
disseminated  size,  that  order  would • 
receive  a  partial  automatic  execution  for 
up  to  the  disseminated  size  at  the 
disseminated  price.  The  balance  of  the 
order  would  be  automatically  routed 
away  from  RAES  to  the  Exchange's 
Public  Automated  Routing  System 
("PAR"),  the  Exchange's  Booth 
Automated  Routing  Terminal  ("BART"), 
or  Live  Ammo>°  and  thus  may  receive 
a  dual-price  execution." 

30-Second  Reroute  Period 

When  the  disseminated  size  is 
decremented  to  zero  by  automatic 
executions,  for  a  period  not  to  exceed 
30-seconds  ("reroute  period"),  all 
subsequent  orders  in  that  series  that  are 
otherwise  eligible  for  RAES  would  be 
automatically  routed  away  from  RAES 
to  either  PAR,  BART,  or  Live  Ammo.'z 
During  the  reroute  period,  the  Exchange 
would  disseminate  a  size  of  "1"  with 
the  same  price.  Upon  expiration  of  the 
reroute  period  timer,  new  electronic 
orders  would  be  eligible  for  automatic 
execution  up  to  the  refreshed 
disseminated  size.  The  duration  of  the 
reroute  period  would  be  configurable  by 
the  DPM  on  a  class  basis  and  may  not 
exceed  30-seconds.  The  appropriate  FPC 
may,  however,  establish  a  ceiling  on 
that  duration  not  to  exceed  thirty 
seconds.  The  DPM  may  manually 
override  the  reroute  period  timer  by 
submitting  a  new  quote  prior  to  the 
expiration  of  the  reroute  period.  For 
example,  if  the  reroute  period  timer  is 
established  at  15-seconds,  the  DPM  may 
manually  send  a  new  quote  at  any  time 
prior  to  the  expiration  of  the  15-second 
reroute  period,  thereby  allowing  orders 
to  be  eligible  for  automatic  execution  at 
the  refreshed  price. 

Upon  expiration  of  the  reroute  period, 
subsequent  incoming  orders  that  are 
eligible  for  automatic  execution  would 


from  Live  Ammo  back  to  dAES  would  receive  an 
automatic  execution  at  the  disseminated  price  even 
if  the  cumulative  size  of  such  rerouted  orders 
exceeds  the  disseminated  size.  See  proposed  CBOE 
Rule  6.8.09(a)(2).  See  also  infra  note  13  . 

'"The  Live  Ammo  electronic  screen  displays 
market  orders  or  limit  orders  that  improve  the 
market.  See  CBOE  Rule  7.4(g). 

"  Orders  would  route  to  BART  only  if  a  firm  so 
chooses. 

'2  Orders  received  during  the  reroute  period 
would  not  be  held  for  the  duration  of  the  reroute 
period.  Rather,  as  incoming  electronic  orders  are 
received  during  the  reroute  period  they  would  be 
sent  upon  receipt  either  to  PAR,  BART,  or  Live 
Ammo.  The  appropriate  FPC  shall  determine  by 
class  the  location  to  which  to  route  those  RAES 
orders  that  are  submitted  during  the  reroute  period. 
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be  eligible  to  receive  automatic 
execution  at  the  refreshed  price.  ^^ 

RAES  Operation 

To  facilitate  the  introduction  of  QWS, 
the  Exchange  proposes  to  make  a 
corresponding  change  to  CBOE  Rule 
6.8(c)(v)  regarding  the  maximum 
eligible  order  size  for  RAES  orders. 
Currently,  the  maximum  allowable 
RAES  size  is  100  contracts.  The 
Exchange  proposes  to  retain  this  upper 
limit,  however,  it  would  only  apply  to 
those  series  in  which  the  Exchange  does 
not  disseminate  options  quotations  with 
size  (as  defined  in  Proposed  CBOE  Rule 
6.8(b)(iv)),  For  those  series  in  which  the 
Exchange  disseminates  options 
quotations  with  size,  the  eligible  order 
size  would  be  established  by  the 
appropriate  FPC. 

Determination  of  Disseminated  Size 

The  CBOE  proposes  that  the  entity 
that  has  responsibility  under  Exchange 
Rules  to  determine  a  formula  for 
generating  automatically  updated 
market  quotations  would  also  be 
responsible  for  determining  the  size  of 
the  undecremented  disseminated  quote. 
According  to  the  CBOE,  this  entity,  in 
most  instances,  would  either  be  the 
DPM.  Lead  Market-Maker  ("LMM").  or 
Supplemental  Market-Maker  ("SMM") 
or  Appointed  Market-Maker 
("Appointed  Market-Maker")  for  the 

While  DPMs.  LMMs.  SMMs.  and 
Appointed  Market-Makers  have  the 
responsibility  to  determine  the  size  of 
the  undecremented  disseminated  quote, 
the  proposed  amendment  to 
Interpretation  and  Policy  .09(c)  of  CBOE 
Rule  6.8  expressly  provides  that  the 
DPM.  LMM,  SMM.  or  Appointed 
Market-Maker  may,  but  is  not  required 
to.  consult  with  and/or  agree  with  other 
market  makers  in  the  trading  crowd  in 
determining  the  size  of  the 
imdecremented  disseminated  quote. 
The  CBOE  further  proposes  that  the 
members  of  the  trading  crowd,  however, 
may,  but  are  not  required  to,  provide  the 
DPM,  LVftl,  SMM,  or  Appointed 


Market-Maker  with  any  input  regarding 
the  size  of  the  imdecremented 
disseminated  quote.  In  those  classes  in 
which  a  DPM,  LMM,  SMM.  or 
Appointed  Market-Maker  does  not  have 
responsibility  to  determine  the 
Autoquote  variables,  the  trading  crowd 
as  a  whole  shall  determine  the  size  of 
the  undecremented  disseminated  quote. 

Replenishment  Timer 

According  to  the  Exchange,  because  of 
the  preponderance  of  series  for  which 
each  DPM  is  responsible  for  maintaining 
quotes,  the  CBOE  proposes  to  introduce 
a  replenishment  timer  to  automatically 
update  the  dissemination  of  size  values. 
The  replenishment  timer,  which  would 
be  configurable  by  class  by  the  DPM, 
would  }^  a  feature  that  automatically 
increases  the  disseminated  size  for  a 
particular  series  back  to  the  original 
Autoqupte  volume  parameter  after  a  set 
time-period  when  no  further 
decrementation  has  occurred.^^ 

m.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange.  ^^  In  particular,  the 
Commission  believes  that  the  proposal 
to  allow  automatic  decrementation  of 
disseminated  size  to  reflect  automatic 
executions  at  the  disseminated  price  is 
consistent  with  Section  6(b)(5),^^  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 
Specifically,  the  Exchange's  ability  to 
automatically  decrement  its 
disseminated  size  based  on  automatic 
executions  through  RAES  should  enable 
CBOE  members  to  more  accurately 
reflect  their  liquidity  and  provide  all 
market  participants,  including  investors. 


"The  Live  Ammo  terminals  feature  a  "Live 
Ammo  to  RAES"  switch  that  enables  the  DPM  to 
automatically  reroute  orders  back  to  RAES  for 
automatic  execution.  If  the  DPM  uses  this  function, 
all  orders  on  Live  Ammo  would  then  immediately 
reroute  for  automatic  execution,  even  if  the 
cumulative  size  of  these  orders  exceeds  the 
disseminated  size.  Orders  rerouted  from  Live 
Ammo  to  RAES  would  retain  priority  over 
subsequently  received  RAES  orders.  See  proposed 
CBOE  Rule  6.8.09(a)(2). 

'*  For  those  classes  in  which  a  DPM,  LMM.  SMM, 
or  Appointed  Market-Maker  does  not  have 
responsibility  to  determine  a  formula  for  generating 
automatically  updated  market  quotations,  the 
obligation  to  update  quotes  is  imposed  upon  the 
trading  crowd  as  a  whole. 


>*For  example,  assume  the  replenisTmient  timer 
is  set  for  240-seconds  in  a  class  with  a  disseminated 
size  of  200  and  that  this  particular  series  has  been 
decremented  to  40  contracts  due  to  executions.  In 
order  to  prevent  the  continued  dissemination  of  40 
contracts  for  an  extended  period,  the  replenishment 
timer  would,  after  240-seconds  from  the  last . 
execution,  increase  the  disseminated  size  back  to 
200  contracts.  The  firm  quote  size  would  once  again 
be  200  contracts.  The  replenishment  timer  is 
incorporated  in  proposed  CBOE  Rule  8.51(c)(2)(bJ. 

>6  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"  15  U.S.C.  78f(b)(5). 


with  a  more  accurate  measure  of  the 
liquidity  available  in  CBOE's  market  at 
the  disseminated  price. 

While  DPMs,  LMMs,  SMMs.  and 
Appointed  Market-Makers  have  the 
responsibility  to  determine  the  size  of 
the  imdecremented  disseminated  quote, 
the  proposal  would  permit  the  DPM, 
LMM,  SMM,  or  Appointed  Market- 
Maker  to  consult  with  and/or  agree  with 
other  market  makers  in  the  trading 
crowd  in  determining  the  size  of  the 
undecremented  disseminated  quote. 
The  proposal  would  further  allow  that 
the  members  of  this  trading  crowd  may, 
but  are  not  required  to,  provide  the 
DPM.  LMM.  SMM,  or  Appointed 
Market-Maker  with  any  input  regarding 
the  size  of  the  imdecremented 
disseminated  quote.  At  this  time,  the 
Commission  believes  it  is  reasonable  for 
the  Exchange's  rules  to  permit  the 
members  of  the  crowd  to  be  given  a 
voice  in  setting  the  size  associated  with 
the  Autoquote  price  because,  pursuant 
to  the  Exchange's  rules,  they  will  be 
obligated  to  execute  orders  at  that  size. 

The  Commission  notes  that  to  the 
extent  the  CBOE  no  longer  establishes 
by  rule  and  periodically  publishes 
quotation  sizes  pursuant  to  Rule  llAcl- 
1(d)(1)  under  the  Act,  its  members  that 
are  responsible  broker  or  dealers, 
likewise,  may  no  longer  rely  on  the 
exception  to  the  Quote  Rule  that 
currently  relieves  them  of  their 
obligation  pursuant  to  paragraph  (c)(1) 
to  Rule  llAcl-1  to  communicate  to  the. 
Exchange  the  sizes  associated  with  their 
quotations.  In  addition,  such 
responsible  brokers  or  dealers  may  no 
longer  comply  with  its  obligations 
under  paragraph  (c)(2)  to  Rule  llAcl- 
1  by  executing  orders  lip  to  the  size 
established  by  Exchange  rule  and  must, 
instead,  execute  any  order  in  any 
amount  up  to  its  published  quotation 
size. 

Pursuant  to  Section  19(b)(2),i"  the 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  30th  day  after  the 
date  of  publication  of  notice  thereof  in 
the  Federal  Register.  The  Commission 
notes  that  the  proposed  rule  change  was 
published  for  comment  and  that  no 
comment  letters  were  received.  The 
Commission  believes  that  granting 
accelerated  approval  to  the  proposed 
rule  change  should  allow  the  CBOE 
begin  to  implement,  without  delay,  its 
QWS  system  with  AutoDec,  whidi 
should  enhance  the  transparency  of  the 
CBOE  market. 


"  15  U.S.C.  78s(b)(2). 
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It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.i«  that  the 
proposed  rule  change  (SR-CBOE-2001- 
70)  is  approved,  as  amended,  on  an 
accelerated  basis. 

For  the  Cominission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. z° 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-«210  Filed  4-^M)2:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaiMM  No.  34-45675;  HI*  No.  Sft-CBOE- 
2002-13] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  EffectWeness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  inc. 
Relating  to  the  Rebate  of  Fees 
Assessed  on  Certain  Trades  Submitted 
for  Matching  and  Clearing  Solely  To 
Correct  Trades  That  Clear  Incorrectly 
Due  to  Manual  Data  Entry  Errors 

March  29,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  19, 
2002,  the  Chicago  Board  of  Options 
Exchange,  hic.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  IH  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  authorize  a 
rebate  of  fees  that  are  assessed  on  trades 
submitted  for  matching  and  clearing 
solely  to  correct  trades  that  clear 
incorrectly  due  to  manual  data  entry  or 
"key  pimch"  errors.  The  text  of  the 
proposed  rule  change  appears  below. 
New  text  is  in  italics;  deletions  are  in 
brackets. 

FEE  SCHEDULE 

MARCH  01,  2002 

MEMBER  TRANSACTION  FEE 
POUCmS  AND  REBATE  PROGRAMS 


MEMBER  TRANSACTION  FEES- 
INDEX  OPTIONS  (Unchanged) 


'•15U.S.C.  78s(b)(2). 
"17  CFR  200.30-3(a)(12). 
'  15  U.S.C  78»(b)(l). 
»17CFR240.19b-4. 


MEMBER  TRANSACTION  FEES- 
EQUITY  &■  INDEX  OPTIONS 
(Unchanged) 

*  •        •        •        * 

ERROR  ACCOUNT  TRANSATIONS 
(Unchanged) 

•  •        •        •        • 

MISCLEARED  TRANSACTIONS 
On  occasion,  options  transactions  are 
matched  and  cleared  as  a  result  of 
certain  keypunch  errors  and  members 
are  forced  to  execute  subsequent 
transactions  to  achieve  the  originally 
intended  results.  A  qualifying  keypunch 
error  is  any  error  that  is  inadvertent  and 
creates  a  duplicate  fee  or  fees  to  be 
charged  in  the  matching  and  clearing  of 
corrective  options  trades.  The  CBOE 
shall  have  the  discretion  to  rebate  any 
duplicate  transaction  and  trade  match 
fees  incurred  in  the  course  of  correcting 
such  errors.  Only  those  transactions  that 
require  a  minimum  of  500  contracts  to 
correct  the  error  or  errors  shall  be 
eligible  for  this  rebate. 

A  written  request  with  all  supporting 
documentation  (trade  date,  options  ~ 
class,  executing  firm  and  broker, 
opposite  firm  and  broker,  premium,  and 
quantity)  and  a  summary  of  the  reasons 
for  the  error  must  be  submitted  to  the 
CBOE  Accounting  Department  within  60 
days  after  the  last  day  of  the  month  in 
which  the  error  occurred.  This  rebate 
program  shall  apply  to  all  applicable 
fees  collected  under  Section  1  (Options 
Transaction  Fees),  Section  2  (Trade 
Match  Fee),  and  Section  3  (Floor 
Brokerage  Fee)  of  the  Chicago  Board 
Options  Exchange,  Inc.  Fee  Schedule,  as 
amended  from  time  to  time. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  collects  transaction  fees 
and  trade  match  fees  for  the  many 
different  types  of  equity  and  index 
option  orders  that  are  executed  on  the 
Exchange.  ^  In  the  course  of  collecting 
these  fees,  the  Exchange  has  discovered 
that,  in  certain  situations,  these  fees 
should  be  rebated  to  members.  On  rare 
occasions,  the  Exchange  finds  that  an 
options  trade  will  be  matched  and 
cleared  inappropriately  as  a  result  of  a 
manual  data  entry  or  "key  punch"  error. 
In  order  to  put  the  parties  in  the 
originally  desired  position,  another 
transaction  (or  transactions)  must  be 
submitted  through  the  trade  match  and 
clearing  process  to  accurately  reflect  the 
intended  transactions  on  the  Exchange 
in  accordance  with  Exchange  rules.  The 
Exchange  states  that  these  corrective 
transactions,  like  any  other  transaction 
submitted  for  matching  and  clearing,  are 
subject  to  and  will  be  assessed  the 
appropriate  fees  in  accordance  with  the 
Exchange's  fee  schedule.  Depending  on 
the  size  of  the  trades  involved,  the 
Exchange  further  states  that  the  cost  to 
the  affected  parties  can  be  considerable. 
As  such,  the  Exchange  believes  that  it  is 
appropriate  to  refund,  with  limitations, 
to  the  affected  parties  the  fees  generated 
by  the  transactions  required  to  correct 
this  type  of  error. 

To  qualify  for  this  rebate,  the  error  in 
question  must  be  of  a  narrow  scope. 
Specifically,  the  trade  must  be  directly 
related  to  the  entering  of  pertinent  trade 
information  for  clearing  purposes.  For 
instance,  the  Exchange  states  that  the 
typical  situation  would  involve  a 
member's  clerk,  or  other  similar 
personnel,  inputting  the  wrong  clearing 
firm  code  into  the  appropriate  form  or 
program.  As  a  result,  the  trade  is  cleared 
through  the  wrong  clearing  firm  and,  in 
order  to  correct  the  situation,  corrective 
transactions  are  entered  to  reverse  the 
error  trades  and  then  new  trades  are 
submitted  to  reflect  the  original 
intentions  of  the  parties.  Because  the  fee 
assessment  process  is  automated, 
transaction  fees  are  unavoidably 
incurred  through  the  subsequent 
execution  of  the  corrective  transactions. 
As  a  matter  of  economy,  the  Exchange 
has  established  a  de  minimis  standard 
for  qualifying  members  for  a  rebate. 
Only  those  transactions  that  require  a 
Tninimiim  of  500  contracts  to  correct  the 
error,  or  errors,  would  be  eligible  for 


1  See  "Chicago  Board  Options  Exchange,  bic.  Fee 
Schedule"  as  amended  from  time  to  time. 
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this  rebate.  The  Exchange  further  notes 
that  the  member  will  oiily  be  refunded 
the  amount  of  fees  above  what  is 
necessary  to  execute  the  originally 
intended  transactions. 

Additionally,  the  party  seeking  the 
rebate  must  provide  in  writing,  at  a 
minimum,  a  summary  of  the  reasons  for 
the  error  and  all  supporting  information 
(trade  date,  options  class,  executing  firm 
and  broker,  opposite  firm  and  broker, 
premium,  and  quantity)  and  the  written 
request  must  be  submitted  to  the  CBOE 
Accounting  Department  within  60  days 
after  the  last  day  of  the  month  in  which 
the  error  occurred.  The  Exchange  vrill 
retain  the  discretion  to  determine,  on  a 
case-by-case  situation,  whether  the 
transactions  in  question  qualify  for  the 
rebate.  This  rebate  program  will  be 
reflected  on  the  Chicago  Board  Options 
Exchange,  Inc.  Fee  Schedule  and,  upon 
Commission  approval,  members  will  be 
notified  of  the  rebate  program  through 
an  informational  circular. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(4),s  in  particular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  CBOE  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  ■ 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  charge  imposed 
by  the  Exchange  and,  therefore,  has 
become  effective  upon  filing  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act^  and 
Rule  19b-4(f)(2)  hereunder.^  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 


that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  piupose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-13  and  should  be 
submitted  by  April  26,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-8211  Filed  4-4-02;  8:45  am] 

HLUNG  CODE  8010-01-P 


*  15  U.S.C.  78f(b). 
M5U.S.C.  78f(b)(4). 
B15  U.S.C.  78(s)(b)(3)(A)(ii). 
7 17  CFR  240.19b-«(l)(2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-45661;  File  No.  SR-CHX- 
2002-07] 

Self-Regulatory  Organizations;  Notice 
of  HIIng  and  Immediate  Effectiveness 
of  ProfMsed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Inc. 
Amending  the  Specialist  Fee  Schedule 
for  Certain  Nasdaq  National  Market 
Securities 

March  27,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  4, 
2002,  the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchsmge  Commission 


("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  H,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
membership  dues  and  fees  schedule 
("Schedule")  to  provide  for  a 
specialist's  exemption  for  otherwise 
applicable  fees  in  the  case  of  certain 
modestly-traded  Nasdaq  National 
Market  ("NNM")  securities!  The  text  of 
the  proposed  rule  change  is  available  at 
the  principal  offices  of  the  CHX  and  at 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  the  basis 
for,  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
the  Schedule  to  provide  for  a  specialist's 
exemption  from  otherwise  applicable 
fees  in  the  case  of  certain  modestly- 
traded  NNM  securities.  Specifically,  the 
proposed  changes  to  the  Schedule 
would  exempt  "Exemption  Eligible 
Secmities"  ^  from  otherwise  applicable 


•17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(bKl). 
2 17  CFR  240.19b-*. 


3  "Exemption  Eligible  Security"  means  any  NNM 
security  that  averages  fewer  than  400  trades  per  day 
in  the  Nasdaq  marketplace  on  an  average  daily  basis 
during  the  applicable  three-month  measuring 
period.  In  the  case  of  a  NNM  security  assigned  to 
a  CHX  specialist,  die  CHX  shall  make  a  semi-annual 
determination  based  on  the  most  recent  available 
data  for  the  three-month  period  preceding  the 
determination  date.  In  the  case  of  a  NNM  security 
that  is  not  currenUy  assigned  to  a  CHX  specialist, 
the  CHX  shall  make  its  detennination  based  on  the 
most  recent  available  data  for  the  three-month 
period  preceding  the  date  on  which  a  specialist 
submits  an  application  for  assignment  of  the 
security.  Any  NNM  security  that  has  been  traded  in 
the  Nasdaq  marketplace  for  less  than  three  months 
(or  for  which  three  months'  data  is  unavailable)  is 
expressly  excluded  from  this  definition. 
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CHX  fixed  fees,  assignment  fees  and 
application  fees. 

The  Exchange  believes  that  the 
proposed  change  to  the  Schedule 
constitutes  an  appropriate  means  of 
ensuring  that  the  Exchange  continues  to 
trade  an  appropriate  nimiber  of  NNM 
secvirities.  For  a  variety  of  reasons,  some 
specialists  have  deregistered  from 
certain  NNM  securities  formerly 
assigned  to  such  specialists  for  trading 
on  the  CHX  pursuant  to  unlisted  trading 
privilejges.  At  the  same  time,  CHX  floor 
brokers  continue  to  receive  orders  for 
many  of  these  "dropped"  issues;  such 
floor  brokers  view  continued  CHX 
trading  of  a  wide  variety  of  NNM 
securities  to  be  critical  to  their 
customers  and  an  important  part  of  the 
Exchange's  overall  strategic  plan. 
Accordingly,  the  CHX  has  devised  the 
proposed  fee  exemption,  which  the  CHX 
believes  will  provide  sufficient 
economic  incentive  for  specialists  to 
continue  trading  a  wide  array  of  NNM 
securities. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act,* 
generally,  and  Section  6(b)(4)  of  the 
Act  5  in  that  it  is  designed  to  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
Exchange  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CHX  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  \he  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  on  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Act^  and  Rule  19b- 
4(0(2)  hereunder,'  as  establishing  or 
changing  a  due,  fee,  or  other  charge  paid 
solely  by  members  of  the  CHX.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate,  in  the  public  interest,  for 


the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act.» 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2002-07  and  should  be 
submitted  by  April  26,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(PR  Doc.  02-8208  Filed  4-4-02;  8:45  am) 

BHXMO  CODE  M10-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[License  No.  04/74-0285] 

Delta  Venture  Partners  I,  L.P.;  Notice 
Seeking  Exemption  Under  Section  312 
of  the  Small  Business  Investment  Act, 
Conflicts  of  Interest 

Notice  is  hereby  given  that  Delta 
Venture  Partners  I,  L.P.,  8000 
Centerview  Parkway,  Suite  100, 
Cordova.  TN  38018,  a  Federal  Licensee 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  ("the  Act"),  in 
connection  with  the  financing  of  a  small 
concern,  has  sought  an  exemption  imder 
Section  312  of  the  Act  and  Section 
107.730,  Financings  which  Constitute 
Conflicts  of  Interest  of  the  Small 
Business  Administration  ("SBA")  Rules 
and  Regulations  (13  CFR  107.730 
(2000)).  Delta  Venture  Partners  I,  L.P., 
owned  greater  than  10  percent  of  Forum 


M5  U.S.C.  78flb). 
*^15  U.S.C.  78f[b)(4). 
» 15  U.S.C.  78s(b)(3)(A). 
'17CFR240.19b-4(n(2). 


•See  Section  19(b)(3)(C)  of  the  Act,  15  U.S.C. 
78s(b)(3)(C). 
9  17CFR200.3O-3(a)(12). 


Technologies,  Inc.,  and  therefore.  Forum 
Technologies,  Inc.  is  considered  an 
Associate  of  Delta  Venture  Partners  I, 
L.P.  proposes  to  provide  equity/debt 
seciuity  financing  to  Forum 
Technologies,  Inc.  (d.b.a.  Appraisal 
Forum),  6800  Poplar  Avenue,  Suite  121, 
Memphis,  TN  38138.  The  financing  is 
contemplated  for  national  sales  force 
expansion  and  working  capital. 

The  financing  is  brought  within  the 
purview  of  Section  107.730(a)(1)  of  the 
Regulations  because  John  A.  Bobango, 
an  Associate  of  Delta  Venture  Partners 
I,  L.P.,  owned  greater  than  10  percent  of 
Forum  Technologies  Inc.,  and  therefore. 
Forum  Technologies,  Inc.,  is  considered 
an  Associate  of  Delta  Venture  Partners 
I,  L.P.  as  defined  in  Section  107.50  of 
the  Regulations. 

Notice  is  hereby  given  that  any 
interested  persons  may  submit  written 
comments  on  the  transaction  to  the 
Associate  Administrator  for  Investment, 
U.S.  Small  Business  Administration, 
409  Third  Street,  SW.,  Washington,  DC 
20416. 

Dated:  January  22.  2002. 
Harry  Haskins, 

Acting  Associate  Administrator  for 
Investment 
(FR  Doc.  02-6213  Filed  4-4-02;  8:45  am) 

BILUNC  CODE  MOS-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  03^73-0220] 

Meridian  Venture  Partners  II,  L.P.; 
Notice  Seeicing  Exemption  Under 
Section  312  of  the  Small  Business 
Investment  Acts,  Conflicts  of  Interest 

Notice  is  hereby  given  that  Meridian 
Venture  Partners  II,  L.P.,  259  Radnor 
Chester  Road,  Suite  140,  Radnor,  PA 
19087,  a  Federal  Licensee  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended  ("the  Act"),  in  connection 
with  the  financing  of  a  small  concern, 
has  sought  an  exemption  under  section 
312  of  the  Act  and  section  107.730, 
Financings  which  Constitute  Conflicts 
of  Interest  of  the  Small  Business 
Administration  ("SBA")  rules  and 
regulations  (13  CFR  107.730  (2000)). 
Meridian  Venture  Partners  II,  L.P. 
proposes  to  provide  equity/debt  security 
financing  to  D.C.  Retail  I,  Inc.,  55  Carter 
Drive,  Edison,  NJ  08817.  The  financing 
is  contemplated  for  working  capital  and 
expansion  of  the  business. 

The  financing  is  brought  within  the 
purview  of  Sec.  107.730(a)(1)  of  the 
Regulations  because  Meridian  Venture 
Partners  and  MVP  Distribution  Partners, 
Associates  of  Meridian  Venture  Partners 
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II,  L.P.,  currently  owns  greater  than  10 
percent  of  D.C.  Retail  I,  Inc.  and 
therefore  D.C.  Retail  I,  Inc.,  is 
considered  an  Associate  of  Meridian 
Venture  Partners  II,  L.P.  as  defined  in 
Sec.  107.50  of  the  regulations. 

Notice  is  hereby  given  that  any 
interested  person  may  submit  written 
comments  on  the  transaction  to  the 
Associate  Administrator  for  Investment, 
U.S.  Small  Business  Administration, 
409  Third  Street,  SW..  Washington,  DC 
20416. 

Dated:  March  8,  2002. 
Harry  E.  Hasldns, 
Acting  Associate  Administrator  for 
Investment. 

(FR  Doc.  02-8214  Filed  4-^-02;  8:45  am] 
BILUNG  CODE  802S-O1-M 


SMALL  BUSINESS  ADMINISTRATION 

p)eclaration  of  Disaster  #3399] 
State  of  Ohio;  Disaster  Loan  Areas 

Lawrence  County  and  the  contiguous 
Counties  of  Gallia,  Jackson  and  Scioto  in 
the  State  of  Ohio;  Boyd  and  Greenup 
Counties  in  the  Conunonwealth  of 
Kentucky:  and  Cabell  and  Wayne 
Counties  in  the  State  of  West  Virginia 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  that  began  on  March  15,  2002 
and  continued  through  March  20,  2002. 
Applications  for  loans  for  physical 
damage  may  be  filed  imtil  the  close  of 
business  on  May  28,  2002,  and  for 
economic  injury  until  the  close  of 
business  on  December  30,  2002,  at  the 
address  listed  below  or  other  locally 
annoimced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  wltti  credit  avail- 
able elsewtiere    

6.625 

Homeowners     without     credit 
availnhlp  elsewhere    

3.312 

Businesses  with  credit  available 
elsewtwre       

7.000 

Percent 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  

3.500 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  

6.375 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
credit  available  elsewhere 

3.500 

The  public  is  invited. 

Steve  Tupper, 

Committee  Management  Officer. 

[FR  Doc.  02-8219  Filed  4-4-02:  8:45  am] 

BILUNG  CODE  802S-01-I> 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  339906  for 
Ohio;  340006  for  Kentucky;  and  340106 
for  West  Virginia.  The  niunbers  assigned 
to  this  disaster  for  economic  injury  are 
9O9900  for  Ohio;  9P0100  for  Kentucky; 
and  9P0200  for  West  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  March  29,  2002. 
Hector  V.  Barreto, 
Administrator. 

[FR  Doc.  02-8220  Filed  4^-02;  8:45  am] 
BILLING  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Wisconsin  District  Advisory  Board; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  advisory  board  willhold 
a  public  meeting  on  Wednesday,  April 
17,  2002.  The  Wisconsin  Advisory 
Council  meeting  will  take  place  at  the 
Metro  Milwaukee  Association  of 
Commerce  building  located  at  756  North 
Milwaukee  Street  4th  floor,  Milwaukee, 
Wisconsin.  The  time  set  forth  is  12  noon 
to  1  pm.  The  purpose  for  this  meeting 
will  be  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration  or 
others  present.  For  further  information, 
please  write  or  call  Yolanda  Staples- 
Lassiter,  U.S.  Small  Business 
Administration,  310  West  Wisconsin 
Ave.,  Suite  400,  Milwaukee,  Wisconsin 
53202;  telephone  nimiber  (414)  297- 
1090. 


DEPARTMENT  OF  STATE 

[Public  Notice  3970] 

Bureau  of  Consular  Affairs; 
Designation  of  Certain  Posts  for 
Special  Fee  Payment  Procedures 

This  public  notice  adds  additional 
posts,  located  in  Asia,  the  Near  East, 
and  South  America  to  those  already 
designated  by  the  Deputy  Assistant 
Secretary  for  Visa  Services  for  two 
purposes  related  to  the  payment  of 
immigrant  visa  fees.  The  first  purpose 
relates  to  the  revised  procedure  for 
payment  of  the  fee  for  the  processing  of 
the  application  for  an  immigrant  visa  set 
forth  in  the  Federal  Register  on 
September  8,  2000,  (65  FR  54598).  The 
effective  date  of  that  notice  was  stayed 
imtil  January  1,  2001  by  a  public  notice 
in  the  Federal  Register  of  December  14, 
2000,  (65  FR  78243). 

The  second  pvupose  is  to  identify  the 
posts  for  which  a  fee  pursuant  to  Item 
61  of  the  Schedule  of  Fees  for  Consular 
Services  (22  CFR  22.1)  will  be  assessed 
for  advance  review  of  and  assistance 
with  the  Affidavit  of  Support  that  is 
required  in  certain  immigrant  visa  cases. 
Notice  of  this  fee  requirement  was 
added  to  the  visa  regulation  pertaining 
to  the  Affidavit  of  Support  requirement 
in  22  CFR  40.41(b).  and  was  effective 
January  1.  2001. 

The  Department  will  publish  further 
public  notices  as  additional 
designations  are  made. 

The  Deputy  Assistant  Secretary  for 
Visa  Services  has  designated  the  Foreign 
Service  posts  in  the  following  cities  for 
participation  in  the  new  immigrant  visa 
application  processing  fee  payment 
system  and  the  fee  for  review  of  and 
assistance  with  the  Affidavit  of  Support 
required  under  section  21 3  A  of  the  . 
Immigration  and  Nationality  Act.  . 

The  effective  date  of  this  notice  is 
May  1.  2002. 


Abidian,  Cote  D'lvoire 

Accra,  Ghana 

Algiers,  Algeria  

Ankara,  Turkey  

Asmara,  Eritrea 

Bogota,  Colombia  

Caracas,  Venezuela  

Chennal,  India  

Colombo,  Sri  Lanka 

Dakar,  Senegal 

Dar-es-Salaam,  Tanzania 


Abu  Dhabi,  United  Arab  Emirates. 
Addis  Abat>a,  Ethiopia. 
Amman,  Jordan. 
Antananarivo,  Madagascar. 
Auckland,  New  Zealand. 
Cairo,  Egypt. 
Casablanca,  Morocco. 
Ciudad  Juarez,  MexkX). 
Cotonou,  Benin. 
Damascus,  Syria. 
Dhaka,  Bangladesh. 


n •_» /17_1 
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Djibouti.  Djibouti   

Freetown,  Sierra  Leone  

Guangzhou.  China  

Ho  Chi  Minh  City,  Vietnam   

Islamabad,  Pakistan    

Jerusalem    

Kathmandu,  Nepal   

Kuala  Lumpur,  Malaysia   

Lagos,  Nigeria    

Lilongwe,  Malawi    

Lusaka.  Zambia   

Manila.  Philippines  

Montevideo,  Uruguay 

Mumbai,  India    

Naha,  Japan 

New  Delhi,  India    

Nicosia,  Cyprus    

Perth,  Australia    

Port  Moresby.  Papua  New  Guinea 

Rangoon,  Burma    

Sanaa,  Yemen   „ 

Seoul,  Korea   

Suva,  Fiji   

Taipei,  Taiwan    

Tirar^,  Albania 

Tunis.  Tunisia    

Vientiane,  Laos   


Doha,  Qatar. 

Georgetown,  Guyana. 

Harare,  Zimbabwe. 

Hong  Kong. 

Jakarta,  Indonesia. 

Johannesburg,  South  Africa. 

Kinshasa.  Democratic  Republic  of  the  Cor)go. 

Kuwait,  Kuwait. 

Libreville,  Gabon. 

Lome,  Togo. 

Manama,  Bahrain. 

Monrovia,  Liberia. 

Montreal,  Canada. 

Muscat,  Oman.  > 

Nairobi,  Kenya. 

Niamey,  Niger. 

Ouagadougou,  Burkina  Faso. 

Port-au-Prince,  Haiti. 

Praia,  Cape  Verde  Islands. 

Riyadh,  Saudi  Arabia. 

Santo  Domingo,  Domink:an  RepuUk:. 

Singapore,  Singapore. 

Sydney,  Australia. 

Tel  Aviv,  Israel. 

Tokyo,  Japan. 

Valletta,  Malta. 

Yaourxle.  Cameroon. 


Dated:  March  26,  2002. 
Wayne  G.  Griffith, 

Deputy  Assistant  Secretary  for  Visa  Services. 
Department  of  State. 
[FR  Doc.  02-8337  Filed  4-4-02;  8:45  am) 

MUJNQ  COOe  4710-06-^ 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notic*  of  MMting  of  tiM  Industry 
S«ctor  Advtoory  CommKlM  on  Small 
and  Minority  BusinMS  (ISAC-14) 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  of  a  partially  opened 

meeting. 

SUMMARY:  The  Industry  Sector  Advisory 
Committee  on  Small  and  Minority 
Business  (ISAC-14)  will  hold  a  meeting 
on  April  22,  2002,  from  9  a.m.  to  3:45 
p.m.  The  meeting  will  be  opened  to  the 
public  from  9  a.m.  to  10:15  a.m.  and 
from  12:30  p.m.  to  3:45  p.m.  The 
meeting  will  be  closed  to  the  public 
from  10:15  a.m.  to  12:30  p.m. 
DATES:  The  meeting  is  scheduled  for 
April  22.  2002,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  in 
Training  Room  A  of  the  Ronald  Reagan 
Federal  Building  located  at  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Prosak,  (principal  contact),  or 
Pam  Wilbur/Kelly  Parsons  (alternate)  at 
(202)  482-4792,  Department  of 
Commerce,  14th  Street  and  Constitution 


Avenue,  ^4W.,  Washington,  DC  20230  or 
myself  on  (202)  395-6120. 
SUPPLEMENTARY  INFORMATK>N:  During  the 
opened  portion  of  the  meeting  the 
following  agenda  items  will  be 
discussed: 

•  Election  of  ISAC-14  Chair  and  Vice 
Chairs; 

•  Security  and  Ethics  Briefings  for 
ISAC-14  members; 

•  Briefing  on  congressionally  led 
SME  Trade  Working  Group; 

•  Update  from  U.S.  Customs  Service 
on  current  topics  of  interest  to  Small 
Business; 

•  Update  on  recent  activities  of  the 
APEC  Small  Business  Working  Group; 

•  Update  on  the  Free  Trade 
Agreement  of  the  Americas  (FTAA); 
and, 

•  Update  on  the  African  Growth  and 
Opportunity  Act  (AGOA). 

Elizabeth  A.  Gianini, 

Assistant  U.S.  Trade  Representative  for 
Intergovernmental  Affairs  and  Public  Liaison. 
[FR  Doc.  02-8331  Filed  4-4-02;  8:45  am) 

■HXMQ  COOe  31 90-01 -M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Exclusion  of  Particular  Products  From 
Actions  Under  Section  203  of  ttte  Trade 
Act  of  1974  With  Regard  to  Certain 
Steel  Products;  and  Conforming 
Cttangas  to  the  Harmonized  Tariff 
Schedule  of  the  United  States 

agency:  Office  of  the  United  States 
Trade  Representative. 


ACnON:  Notice. 


summary:  Pursuant  to  authority  granted 
to  the  United  States  Trade 
Representative  (USTR)  in  Presidential 
Proclamation  7529  of  March  5,  2002  (67 
FR  10553),  the  USTR  has  found  that 
particular  products  should  be  excluded 
from  actions  under  section  203  of  the 
Trade  Act  of  1974  (19  U.S.C.  2253) 
(Trade  Act)  with  regard  to  certain  steel 
products,  and  is  modifying  subchapter 
III  of  chapter  99  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  as  set  forth  in  the  annex  to  this 
notice  to  implement  these  exclusions. 

EFFECTIVE  DATE:  March  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Industry,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW,  Room  501,  Washington  DC, 
20508.  Telephone  (202)  395-5656. 
SUPPLEMENTARY  INFORMATION:  On 
October  22,  2001,  the  ITC  issued 
affirmative  determinations  under 
section  202(b)  of  the  Trade  Act  (22 
U.S.C.  2252(b))  that  (1)  carbon  and  alloy 
steel  slabs,  plate  (including  cut-to- 
length  plate  and  clad  plate),  hot-rolled 
sheet  and  strip  (including  plate  in  coils), 
cold-rolled  sheet  and  strip  (other  than 
grain-oriented  electrical  steel),  and 
corrosion-resistant  and  other  coated 
sheet  and  strip;  (2)  carbon  and  alloy  hot- 
rolled  bar  and  light  shapes;  (3)  carbon 
and  alloy  cold-finished  bar;  (4)  rebar;  (5) 
carbon  and  alloy  welded  tubtdar 
products  (other  than  oil  country  tubular 
goods);  (6)  carbon  and  alloy  flanges, 
fittings,  and  tool  joints;  (7)  stainless 
steel  bar  and  light  shapes;  and  (8) 
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stainless  steel  rod  are  being  imported  in 
such  increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  the  domestic 
industries  producing  those  products. 
The  Commissioners  voting  were  equally 
divided  with  respect  to  the 
determination  imder  section  202(b)  of 
the  Trade  Act  as  to  whether  increased 
imports  of  (9)  carbon  and  alloy  tin  mill 
products;  (10)  tool  steel,  all  forms;  (11) 
stainless  steel  wire;  and  (12)  stainless 
steel  flanges  and  fittings  are  being 
imported  in  such  increased  quantities  as 
to  be  a  substantial  cause  of  serious 
injury,  or  the  threat  thereof,  to  the 
domestic  industries  producing  those 
products. 

On  March  5,  2002,  the  President 
issued  Proclamation  7529,  which 
established  increases  in  duty  and  a 
tariff-rate  quota  (safeguard  measures) 
pursuant  to  section  203  of  the  Trade  Act 
on  imports  of  ten  steel  products 
described  in  paragraph  7  of  that 
proclamation.  See  67  FR  10553  (March 
7,  2002).  Effective  with  respect  to  goods 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  12:01  a.in., 
EST,  on  March  20,  2002,  Proclamation 
7529  modifies  the  HTS  so  as  to  provide 
for  such  increased  duties  and  a  tariff- 
rate  quota.  Proclamation  7529  also 
delegated  to  the  USTR  the  authority  to 
consider  requests  for  exclusions  of 
particular  products  submitted  in 
accordance  with  the  procedures  set  out 
in  66  FR  54321,  54322-54323  (October 
26,  2001)  and,  upon  publication  in  the 
Federal  Register  of  a  notice  of  his 
finding  that  a  particular  product  should 
be  excluded,  to  modify  the  HTS 
provisions  created  by  the  Aimex  to  that 
proclamation  to  exclude  such  particular 
product  from  the  pertinent  safeguard 
measure. 

I  have  further  considered  exclusion 
requests  for  certain  products  designated 
as  X-036,  X-045,  X-082,  X-142,  X- 
171.1,  X-171.2,  X-184,  and  X-192. 1 
find  that  the  exclusion  of  the  steel 
products  described  in  subdivisions  (b)(1) 
through  (b)(liv)  of  U.S.  note  11  to 
subchapter  III  of  chapter  99  of  the  HTS, 
as  amended  in  the  Annex  to  this  notice, 
from  the  safeguard  measures  established 
in  Proclamation  7529  would  not 
undermine  the  goals  of  those  safeguard 
measures.  Therefore,  I  find  that  these 
products  should  be  excluded  from  those 
safeguard  measures.  Accordingly,  imder 
authority  vested  in  the  USTR  by 
Proclamation  7529, 1  modify  the  HTS 
provisions  created  by  the  Annex  to 
Proclamation  7529  as  set  forth  in  the 
annex  to  this  notice,  which  shall  be 
embodied  in  the  HTS  with  respect  to 
goods  entered,  or  withdrawn  from 


warehouse  for  consumption,  on  or  after 
March  20,  2002. 

Robert  B.  Zoeliick, 

United  States  Trade  Representative. 

Annex 

The  HTS  is  modified  as  set  forth  in 
this  annex,  with  bracketed  matter 
included  to  assist  in  the  vmderstanding 
of  the  modifications.  The  following 
provisions  supersede  matter  now  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  The  new 
subheading  and  superior  text  thereto 
being  inserted  by  this  notice  are  set 
forth  in  columnar  format,  and  material 
in  such  columns  is  inserted  in  the 
columns  of  the  HTS  designated 
"Heading/Subheading",  "Article 
Description",  "Rates  of  Duty  1  General", 
"Rates  of  Duty  1  Special",  and  Rates  of 
Duty  2",  respectively. 

Effective  with  respect  to  articles 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  12:01  a.m., 
EST,  on  March  20,  2002,  the  HTS  is 
modified  as  follows: 

(1)  U.S.  note  11  to  subchapter  III  of 
chapter  99  of  the  HTS  is  Modified: 

(a)  In  subdivision  (b)(xxvii),  by 
redesignating  subdivision  (B)  as 
subdivision  (C),  and  inserting  the 
following  new  subdivision  (B)  in 
alphabetical  sequence: 

"(B)  certain  batch  annealed  and  temper- 
rolled  cold-rolled  continuously  cast  steel 
products  (including  tin  mill  black  plate), 
meeting  the  following  characteristics: 
chemical  composition  (in'percent  by  weight) 
of  carbon  not  over  0.08,  silicon  not  over  0.04, 
manganese  not  over  0.40,  phosphorus  not 
over  0.03,  sulfur  not  over  0.03  and  aluminum 
from  0.010-0.071;  thickness  tolerance  of  +/ 
-  5  percent  (aim  +/  -4  percent),  guaranteed 
inside  of  15  nmi  from  mill  edges;  width 
tolerance  of  -  0/+7  mm;  hardness  of  Hv  85- 
110;  tensile  strength  275N/nun2  or  more; 
elongation  36  percent  or  more;  grain 
equaixed;  grain  size  minimum  8.5;  Lankford 
value  greater  than  1.2;  and  delta  r  value  less 
than +/- 0.2;  or" 

(b)  in  subdivision  (b)(xxxii),  by 
redesignating  subdivision  (B)  and  (C)  as 
(C)  and  (D),  respectively,  and  inserting 
the  following  new  subdivision  (B)  in 
alphabetical  sequence: 

"(B)  non-oriented,  high  silicon,  magnetic 
steel  flat-rolled  steel  products  with  the 
following  characteristics:  silicon  density 
gradient  of  between  4  percent  by  weight 
-  (center)  and  6.5  percent  by  weight  (surface); 
thickness  from  0.05-0.30  mm;  width  20-600 
mm;  chemical  composition  (in  percent  by 
weight):  carbon  0.010  maximum,  manganese 
0.15  maximum,  phosphorus  0.015  maximum, 
sulfur  0.005  maximum,  silicon  4.0  or  more 
but  not  over  7.0  and  aluminum  0.004 
maximum;  mechanical  properties:  hardness 
of  380-420  HV  (micro  vickers);  magnetic 
properties:  strikethrough:  saturation 


induction  over  1.85  Tesla;  and  core  loss: 
strikethrough  Wl/lOk  less  than  20.4W/kg  or 
W.5/20k  less  than  24.0  W/kg;" 

(c)  by  inserting  the  following  new 
subdivisions  in  numerical  sequence  at 
the  end  of  subdivision  (b): 

"(1)  hot-rolled  flat-rolled  steel,  designated 
as  X-082,  in  coils,  either  in  widths  not  over 
1,168.4  mm  then  having  coil  weights  of  21.43 
kg  per  mm  of  width  and  greater  and  entered 
in  an  aggregate  annual  quantity  not  to  exceed 
200,000  metric  tons,  or  in  widths  over 
1,168.4  mm  but  not  over  1,244.6  mm  then 
having  coil  weights  of  19.64  kg  per  mm  of 
width  or  more  and  entered  in  an  aggregate 
annual  quantity  not  to  exceed  50,000  metric 
tons,  all  the  foregoing  widths  having  a  width 
tolerance  of  not  more  than  12.00  mm;  having 
a  camber  tolerance  of  not  more  than  15  mm 
per  1000  cm,  in  thicknesses  ranging  from 
1.80  mm  to  3.00  mm  with  thickness 
tolerances  of  ±0.05  mm,  and  with  a 
maximum  flatness  deviation  measured  as  not 
to  exceed  2.5  percent  steepness  ratio  (defined 
as  height  over  the  wave  length);  the  foregoing 
goods  having  the  following  chemical 
compositions  and  widths: 

(A)  Of  a  width  from  733  to  1,244.6  mm, 
inclusive,  and  containing  by  weight  0.010- 
0.08  percent  of  carbon,  0.16-0.30  percent  of 
manganese,  0.025  percent  maximum  of 
silicon,  0.020  percent  maximum  of 
phosphorus,  0.020  percent  maximum  of 
sulfur,  0.008  percent  maximum  of  nitrogen 
and  0.02-0.08  percent  of  aluminum; 

(B)  of  a  width  from  915  to  1,244.6  mm, 
inclusive,  and  containing  by  weight  0.08- 
0.13  percent  of  carbon,  0.30-0.60  percent  of 
manganese,  0.035  percent  maximum  of 
silicon,  0.025  percent  maximum  of 
phosphorus,  0.025  percent  maximum  of 
sulfur,  0.008  percent  maximum  of  nitrogen 
and  0.02-0.07  percent  of  aluminum; 

(C)  of  a  width  from  762  to  1,244.6  mm, 
inclusive  and  containing  by  weight  0.13-0.17 
percent  of  carbon,  0.30-0.60  percent  of 
manganese.  0.035  percent  maximum  of 
silicon,  0.025  percent  maximum  of 
phosphorus,  0.025  percent  maximum  of 
sulfur,  0.010  percent  maximum  of  nitrogen 
and  0.02-0.07  percent  of  aluminum;  or 

(D)  of  a  width  from  733  to  1,244.6  mm, 
inclusive,  and  containing  by  weight  0.010 
percent  maximum  of  carbon,  0.10-0.20 
percent  of  manganese,  0.030  percent 
maximum  of  silicon,  0.020  percent  maximum 
of  phosphorus,  0.020  percent  maximum  of 
sulfur,  0.007  percent  maximum  of  nitrogen, 
0.02-0.075  percent  of  aluminum  and  0.15 
percent  maximum  of  titanium; 

all  the  foregoing  certified  by  the  importer  of 
record  to  be  used  for  rerolling  in  a  reversing 
cold  reduction  mill,  with  a  reduction  in 
thickness  during  the  cold  rolling  process  of 
at  least  40  percent; 

■(li)  hot-rolled  flat-rolled  steel  products,  in 
coils,  measuring  5.0  mm  x  533.5  mm  per  coil; 
having  the  chemical  composition  (in  percent 
by  weight)  carbon  0.11  percent-0.17  percent, 
silicon  not  over  0.10  percent,  manganese 
0.30-0.60  percent,  phosphorus  not  over  0.025 
percent,  sulfur  not  over  0.025  percent, 
molybdenum  0.20-0.50  percent,  vanadium 
0.04-0.11  percent  and  aluminum  0.02-0.08 
percent;  yield  strength  400N/mm2  or  greater; 
tensile  strength  490-610  N/mm2  and 


16486 


Federal  Register /Vol.  67.  No.  66 /Friday.  April  5.  2002 /Notices 


elongation  equal  to  or  exceeding  22  percent, 
the  foregoing  designated  as  X-142; 

(lii)  products  designated  as  X-171.  as 
described  below: 

(A)  electrolytically  chromium  coated  steel, 
single  reduced,  temper  T-5  CA,  from  0.279 
mm  to  0.300  mm  in  thickness,  in  widths 
equal  to  1065.213  mm  (ordered)  or  widths 
equal  to  1071.563  mm  (actual):  or 

(B)  ultra-wide  electrolytically  tin-plated 
drawn  and  ironed  ("DStl")  steel,  single 


reduced,  T^  CA.  from  0.270  mm  to  0.285 
mm  in  thickness,  in  widths  equal  to  1146.175 
mm  (ordered)  or  in  widths  equal  to  1152.525 
mm  (actual): 

(liii)  ball-bearing  steel  (as  defined  in 
additional  U.S.  note  1(h)  tp  chapter  72  of  the 
tariff  schedule)  hot-rolled  bars  and  rods,  in 
coils,  having  a  diameter  less  than  47.625  mm: 
the  foregoing  designated  as  X-184; 

(liv)  special  flat-rolled  nonalloy  carbon 
steel  products,  not  further  worked  than  hot- 


rolled,  of  a  width  of  160  mm  or  more  and  a 
thickness  of  8  mm  to  50  mm,  inclusive,  with 
rounded  edges  and  corners  and  certified  and 
die-stamped  with  the  mark  of  a  national 
shipbuilding  classification  society,  the 
foregoing  designated  as  X-045  or  X-192." 

(2)  The  subheadings  set  forth  below 
are  inserted  in  subchapter  III  of  chapter 
99  in  numerical  sequence: 


"9903.72.54 

9903.72.75 
9903.72.76 

9903.73.31 
9903.73.45 


[Flat-rolled...:] 
[Goods...:] 

Enumerated  in  U.S.  note  11(b)(liv)  to  this  subchapter  and  designated  as 

X-045  or  X-192. 
[Flat-roUed...:] 
[Goods...:] 

Enumerated  in  US  note  11(b)(1)  to  this  subchapter,  having  a  width  not 
over  1,168  4  mm.  If  entered  in  an  aggregate  annual  quantity  not  to  ex- 
ceed 200,000  metric  tons,  and  designated  as  X-082. 
Enumerated  in  U.S.  note  11(b)(1)  to  this  sutxhapter,  having  a  width  over 
1,168.4  mm,  it  entered  in  an  aggregate  annual  quantity  not  to  exceed 
50,000  metric  tons,  and  designated  as  X-082. 
[Flat-rolled...:] 
[Goods..:] 

Enumerated  in  U.S.  note  1l(b)(lii)  to  this  subchapter  and  designated  as 

X-171. 
[Bars..:] 

[Goods...] 

Enumerated  in  U.S.  note  11(b)(liii)  to  this  subchapter  and  designated  as 
X-184. 


No  change 

No  change 
No  change 

No  change 
No  change 


Noctiange 


No 


No 


change 
change 


No  change 


No  change 


No  change 

No  change 
No  change 

No  change 
No  change" 


(3)  The  expression  "or  (li)"  is  inserted 
in  the  article  description  of  subheading 
9903.72.73  immediately  after 
"ll(b){xxiii)." 
IFR  Doc  02-8332  Filed  4-4-02:  8:45  am) 
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DEPARTMENT  OF  THANSPORTATION 

CoastGuard 
[USCG-2001-10998] 

Envkonmental  AsMMflMnt  and 
Finding  of  No  Significant  Impact  for 
EatabNahmant  of  National  Coaat  Guard 


AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  availability. 

summary:  The  Coast  Guard  announces 
the  availability  of  the  Final 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  regarding  its 
proposal  to  accept  a  gift  of  land  for 
purposes  of  relocating  the  Coast  Guard 
Museum  to  a  site  near  the  U.S.  Coast 
Guard  Academy  in  New  London, 
Connecticut.  This  final  environmental 
assessment  evaluates  the  environmental 
and  socioeconomic  impacts  of 
establishing  the  Coast  Guard  Museum 
along  with  the  associated  acquisition  of 
property  and  construction  of  the 
building.  The  Finding  of  No  Significant 
Impact  records  the  Coast  Guard's 
determination  that  the  proposed 
acceptance  of  a  gift  of  property  would 


have  no  significant  impact  on  the 
environment. 

AOOAESSES:  The  material  referenced  in 
this  notice  is  available  for  inspection 
and  copying  at  Docket  Management 
Facility.  (USCCJ-2001-10998).  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001.  and  on 
the  internet  at  http://dms.dot.gov. 
Written  requests  for  copies  of  the  Final 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact,  or  requests  for 
information,  should  be  directed  to: 
Commandant  (G-LEL)  U.S.  Coast  Guard 
Headquarters.  2100  2nd  Street  SW., 
Washington.  DC  20593. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice,  the 
proposed  project,  or  the  associated 
doctunents.  call  Frank  Esposito,  Coast 
Guard  Headquarters,  at  202-267-0053. 
If  you  have  questions  on  viewing  the 
docket,  call  Dorothy  Beard.  Chief. 
Dockets.  Department  of  Transportation, 
at  202-366-5149. 
SUPPLEMENTARY  INFORMATION:  Chi 
November  21.  2001,  the  Coast  Guard 
published  a  notice  in  the  Federal 
Register  (66  FR  58547)  requesting 
comments  on  a  Draft  Environmental 
Assessment  (DEA).  We  subsequently 
extended  the  comment  period  to 
February  8.  2002  (67  FR  1261.  January 
.  9.  2002).  The  DEA  reviewed  the 
proposal  to  accept  a  gift  of  land  for 
purposes  of  relocating  the  Coast  Guard 


Museum  to  a  site  near  the  U.S.  Coast 
Guard  Academy  in  New  London. 
Connecticut. 

The  Final  Environmental  Assessment 
(FEA)  has  been  completed.  This  FEA 
evaluates  the  environmental  and 
socioeconomic  impacts  of  establishing 
the  Coast  Guard  Museimi  along  with  the 
associated  acquisition  of  property  and 
construction  of  the  building.  It  also 
includes  comments  received  from  the 
public  as  well  as  regulatory  and  other 
government  agencies  during 
development  of  the  environmental 
assessment.  The  Finding  of  No 
Significant  Impact  (FONSI)  records  the 
Coast  Guard's  determination  that  the 
proposed  acceptance  of  a  gift  of 
property  would  have  no  significant 
impact  on  the  environment. 

The  FEA.  FONSI,  and  comments 
received  during  development  of  the 
environmental  assessment  are  available 
for  public  inspection  or  copying  at  the 
Document  Management  Facility  listed 
in  ADDRESSES.  The  Docket  Management 
Facility  is  open  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  internet  at  fittp:// 
dms.dot.gov.  (Once  you  enter  the  web 
site,  click  on  "Search,"  enter  the  last 
five  digits  of  the  docket  number 
("10998")  in  the  search  box,  and  press 
the  Enter  key.) 
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You  may  also  inspect  or  copy  the  FEA 
and  FONSI  at  U.S.  Coast  Guard 
Headquarters,  2100  2nd  Street  SW.. 
Washington.  DC.  To  request  a  copy  of 
the  FEA  and/or  FONSI.  wrrite  to  the 
Coast  Guard  Headquarters'  address 
listed  in  ADDRESSES. 

Dated:  March  28,  2002. 
K.I.  Eldridge, 

Assistant  Commandant  for  Governmental  and 
Public  Affairs. 

(FR  Doc.  02-8342  Filed  4-^1-02:  8:45  am) 
BIUING  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  IMotor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2002-11733] 

Notice  of  Request  for  Renewal  of  a 
Currently-Approved  Information 
Collection:  Federal  Motor  Carrier 
Safety  Regulations,  Accident 
Recordkeeping  Requirements 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
FMCSA  is  requesting  public  comment 
on  its  intent  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  a  currently-approved  information 
collection  (IC)  for  commercial  motor 
vehicle  crash  (accident)  data  collected 
and  maintained  by  motor  carriers.  The 
request  to  renew  the  IC  is  necessary 
since  OMB's  current  approval  to  collect 
this  information  will  soon  expire  on 
August  31,  2002. 

DATES:  Comments  must  be  submitted  on 
or  before  June  4,  2002. 
ADDRESSES:  Signed,  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
must  be  submitted  to  the  Docket  Clerk. 
U.S.  DOT  Dockets.  Room  PL-401.  400 
Seventh  Street.  SVV..  Washington.  DC 
20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m..  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  M.  Freund,  Office  of  Motor 
Carrier  Research  and  Standards,  (202) 
366-4009,  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  400  Seventh 
Street.  SW..  Washington.  DC  20590. 


Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  e.t.  Monday 'through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

You  can  mail  or  deliver  comments  to 
the  U.S.  Department  of  Transportation. 
Dockets  Management  Facility,  Room 
PL-401.  400  Seventh  Street.  SW.. 
Washington,  DC  20590-0001.  You  can 
also  submit  comments  electronically  at 
http://dms.dot.gov.  Please  include  the 
docket  number  that  appears  in  the 
heading  of  this  docimient.  You  can 
examine  and  copy  this  document  and 
all  comments  received  at  the  same 
Internet  address  or  at  the  Dockets 
Management  Facility  from  9  a.m.  to  5 
p.m.,  e.t.  Monday  through  Friday, 
except  Federal  holidays.  If  you  want  to 
know  that  we  received  your  comments, 
please  include  a  self-addressed, 
stamped  postcard  or  include  a  copy  of 
the  acknowledgement  page  that  appears 
after  you  submit  comments 
electronically. 

Title:  Accident  Recordkeeping 
Requirements. 

OMB  Control  Number:  2126-0009 
(formerly  2125-0526). 

Background:  The  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs),  at 
section  390.15  of  title  49  of  the  Code  of 
Federal  Regulations  (CFR),  require 
motor  carriers  to  make  all  records  and 
information  pertaining  to  crashes 
(accidents)  available  to  an  authorized 
representative  or  special  agent  of  the 
Federal  Motor  Carrier  Safety 
Administration  (FMCSA)  upon  request 
or  as  part  of  an  inquiry.  For  the 
purposes  of  §  390.15,  the  word 
"accident"  is  defined  as  an  occurrence 
involving  a  commercial  motor  vehicle 
operating  on  a  public  road  in  interstate 
or  intrastate  commerce  which  results  in: 
(1)  A  fatality;  (2)  bodily  injury  to  a 
person  who,  as  a  result  of  the  injury, 
receives  medical  treatment  away  irom 
the  scene  of  the  accident;  or  (3)  one  or 
more  motor  vehicles  incurring  disabling 
damage  as  a  result  of  the  accident, 
requiring  the  motor  vehicle  to  be 
transported  away  from  the  scene  by  a 
tow  truck  or  other  motor  vehicle  (49 
CFR  390.5).  Occurrences  involving  only 
boarding  and  alighting  from  a  stationary 
motor  vehicle  or  involving  only  the 
loading  or  unloading  of  cargo  are  not 
included  in  the  definition. 

Motor  carriers  are  required  to 
maintain  an  accident  register  for  one 
year  after  the  date  of  the  accident.  The 
register  must  include  a  list  of  each 
accident.  The  information  for  each 
accident  must  include,  at  a  minimum, 
the  following  elements:  Date  of 
accident;  city  or  town  in  which  or  most 


near  where  the  accident  occurred  and 
the  State  in  which  the  accident 
occurred;  driver  name;  number  of 
injuries;  niunber  of  fatalities;  and 
whether  hazardous  materials,  other  than 
fuel  spilled  from  the  fuel  tanks  of  motor 
vehicles  involved  in  the  accident,  were 
released.  In  addition,  the  register  must 
contain  copies  of  all  accident  reports 
required  by  State  or  other  governmental 
entities  or  insurers. 

There  are  no  prescribed  forms.  The 
records  are  used  by  the  FMCSA  and  its 
representatives  as  a  source  of 
information  for  investigations  or  special 
studies,  and  to  assess  the  effectiveness 
of  motor  carriers'  safety  management 
controls. 

Respondents:  Motor  carriers. 

Estimated  Total  Annual  Burden  per 
Record:  The  FMCSA  estimates 
approximately  155,000  accidents 
involving  truclts  and  17,000  accidents 
involving  buses  as  defined  in  section 
390.5  of  the  FMCSRs  occur  annually 
(source:  National  Highway  Traffic  Safety 
Administration  General  Estimates 
System).  Of  these,  approximately  80 
percent  involve  truckis  and  buses 
operated  by  interstate  motor  carriers. 
About  85  percent  of  the  buses  involved 
in  crashes  are  school  or  transit  buses 
and  are  not  subject  to  this  recordkeeping 
requfrement.  The  number  of  accidents  is 
therefore  estimated  to  be  126.040 
[124,000  (0.80  X  155.000)  +  2,040  (0.80 
X  0.15  X  17.000)  =  126.040]. 

The  agency  estimates  it  takes 
approximately  18  minutes  for  interstate 
motor  carriers  to  collect  and  record  the 
seven  elements  of  information  on  the 
accident  register.  Based  on  these 
assumptions,  the  agency  estimates  a 
time  burden  of  37.812  hours  (126,040  x 
18  minutes  divided  by  60  minutes)  per 
year  for  accident  report  register 
information. 

Interested  parties  are  invited  to  send 
conmients  regarding  any  aspect  of  these 
information  collections,  including,  but  - 
not  limited  to:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  FMCSA.  including 
whether  the  information  has  practical 
utility;  (2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  collected  information. 

Authority:  The  Paperwork  Reduction  Act 
of  1995: 44  U.S.C.  Chapter  35,  as  amended: 
49  U.S.C.  31132,  31133,  31136.  31502  and 
31504;  and  49  CFR  1.73. 
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Issued  on:  April  1.  2002. 
Julie  Anna  Cirillo, 

Acting  Deputy  Administrator. 

(FR  Doc.  02-8341  Filed  4-4-02;  8:45  ami 

aiLUNO  COOC  4910-CX-P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

List  of  Countries  RequiriHg 
Cooperatkm  With  an  International 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  1986.  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasury,  the  following  covmtries 
may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986). 
Bahrain 
Iraq 
Kuwait 
Lebanon 
Libya 
Oman 
Qatar 

Saudi  Arabia 
Syria 

United  Arab  Emirates 
Yemen,  Republic  of  * 

Dated:  March  29,  2002. 
Barbara  Angus, 

International  Tax  Counsel  (Tax  Policy). 
[FR  Doc.  02-8203  Filed  4-4-02;  8:45  am) 
BtLUNQ  COOE  4aiO-2S-« 


DEPARTMENT  OF  THE  TREASURY 

Extension  of  Public  Comment  Period 
for  Study  on  Information  Sharing 
Practices  Among  Financial  Institutions 
and  Their  Affiliates 

agency:  Departmental  Offices, 
Department  of  the  Treasury. 
ACTION:  Extension  of  public  comment 
period. 

summary:  The  Department  of  the 
Treasury  annoimces  the  extension  of  the 
public  comment  period  to  May  1,  2002, 
for  the  Study  of  Information  Sharing 
Practices  Among  Financial  Institutions 
and  Their  Affiliates. 
DATES:  The  extended  deadline  for 
submitting  conunents  is  May  1,  2002. 


ADDRESSES:  All  submissions  must  be  in 
writing  or  in  electronic  form.  Please 
send  e-mail  comments  to 
study.comments@ots.treas.gov,  or 
facsimile  transmissions  to  FAX  Number 
(202)  906-6518  re:  GLBA  Information 
Sharing  Study.  Comments  sent  by  mail 
should  be  sent  to:  Regulations  and 
Legislation  Division,  Chief  Counsel's 
Office,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552.  ATTN:  Study  on  GLBA 
Information  Sharing.  (Senders  should  be 
aware  that  there  have  been  some 
unpredictable  and  lengthy  delays  in 
postal  deliveries  to  the  Washington,  DC 
area  in  recent  weeks  and  may  prefer  to 
make  electronic  submissions.)  Please 
see  the  Department  of  the  Treasury's 
February  15,  2002  notice  requesting 
public  comments  for  further  information 
concerning  the  submission  of  comments 
and  their  availability  for  inspection. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Susan  Hart,  Financial  Economist,  Office 
of  Consumer  Affairs  and  Community 
Policy,  Department  of  the  Treasury, 
(202)  622-0129;  or  Brian  Tishuk,  Acting 
Director,  Office  of  Consumer  Affairs  and 
Community  Policy,  Department  of  the 
Treasury.  (202)  622-2740. 
SUPPLEMENTARY  INFORMATION:  On 
February  15,  2002,  the  Department  of 
the  Treasury  issued  a  Notice  and  request 
for  public  comment  (67  FR  7213)  for 
this  study,  which  began  a  45-day  public 
comment  period.  The  original  Notice  set 
forth  various  questions  regarding  areas 
in  which  the  Department  of  the 
Treasury  seeks  public  comment.  The 
original  comment  period  expires  on 
April  1,  2002.  In  response  to  public 
comments  and  to  ensure  that  the  public 
has  ample  opportunity  to  provide 
comments,  the  Department  of  the 
Treasury  is  extending  the  public 
comment  period  until  May  1,  2002. 

Dated:  April  1.  2002. 
Sheila  C.  Bair, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  02-8204  Filed  4-4-02;  8:45  ami 

BH.L1NG  COOC  4810-25-^ 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  3975 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 


burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
3975,  Tax  Professionals  Annual  Mailing 
List  Application  and  Order  Blank. 
DATES:  Written  comments  should  be 
received  on  or  before  Jime  4,  2002  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Tax  Professionals  Annual 
Mailing  List  Application  and  Order 
Blank.. 
0^a  Number:  1545-0351. 
Form  Number:  Form  3975. 
Abstract:  Form  3975  allows  a  tax 
professional  a  systematic  way  to  remain 
on  the  Tax  Professional  Mailing  File  and 
to  order  copies  of  tax  materials. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
320,000. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  16,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
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included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
ihformation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  oir  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  1,  2002. 
George  Freeland, 
'  IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-8338  Filed  4-4-02;  8:45  am] 
BIUING  COOE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Publication  of  Inflation  Adiustment 
Factor,  Nonconventional  Source  Fuel 
Credit,  and  Reference  Price  for 
Calendar  Year  2001 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 


SUMMARY:  Publication  of  the  inflation 
adjustment  factor,  nonconventional 
source  fuel  credit,  and  reference  price 
for  calendar  year  2001  as  required  by 
section  29  of  the  Internal  Revenue  Code 
(26  U.S.C.  section  29).The  inflation 
adjustment  factor,  nonconventional 
source  fuel  credit,  and  reference  price 
are  used  in  determining  the  tax  credit 
allowable  on  the  sale  of  fuel  from 
nonconventional  sources  under  section 
29  during  calendar  year  2001. 
DATES:  The  2001  inflation  adjustment 
factor,  nonconventional  source  fuel 
credit,  and  reference  price  apply  to 
qualified  fuels  sold  during  calendar  year 
2001. 
SUPPLEMENTARY  INFORMATION: 

Inflation  Adjustment  Factor:  The 
inflation  adjustment  factor  for  calendar 
year  2001  is  2.0917. 

Credit:  The  nonconventional  soiure 
fuiel  credit  for  calendar  year  2001  is 


$6.28  per  barrel-of-oil  equivalent  of 
qualified  fuels. 

Reference  Price:  The  reference  price 
for  calendar  year  2001  is  $21.86. 
Because  this  reference  price  does  not 
exceed  $23.50  multiplied  by  the 
inflation  adjustment  factor,  the  phaseout 
of  credit  provided  for  in  section  29(b)(1) 
does  not  occur  for  any  qualified  fuels 
sold  during  calendar  year  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  about  how  the  inflation 
adjustment  factor  is  calculated — 

Thomas  A.  Thompson,  N:ADC:R:R:SMB, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW., 
Washington,  DC  20224,  Telephone 
Number  (202)  874-0585  (not  a  toll- 
fi-ee  nimiber). 

For  all  other  questions  about  the 
credit  or  the  reference  price — 

Jaime  Park,  CC:PSI:7,  Litemal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224, 
Telephone  Number  (202)  622-3120 
(not  a  toll-free  number). 

Dated:  March  29,  2002. 
Paul  F.  Kugler, 

Associate  Chief  Counsel  (Passthroughs  and 
Special  Industries). 

[FR  Doc.  02-8339  Filed  4-4-02;  8:45  ami 
BILLING  COOE  4S30-01-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


Federal  Register 

Vol.  67,  No.  66 
Friday.  April  5.  2002 


FEDERAL  MARITIME  COMMISSION 

[Dockat  No.  02-03] 

Canaveral  Port  Authority-  Possible 
Violations  of  Section  10(bX10), 
Unreasonable  Refusal  to  Deal  or 
Negotiate;  Notice  of  Show  Cause 
Proceeding 

Correction 

In  notice  document  02-6078 
appearing  on  page  13336  in  the  issue  of 
Wednesday,  March  13,  2002,  make  the 
following  correction: 

On  page  13336,  in  the  third  column, 
in  the  fourth  full  paragraph,  in  the  third 
line  from  the  bottom,  "thnsp;502.72" 
should  read  §  502.72. 

[FR  Doc.  C2-6078  Filed  4-4-02;  8:45  am] 
BILLING  CODE  150S-01-O 


NUCLEAR  REGULATORY 
COMMISSION 

Yucca  Mountain  Review  Plan,  NUREGr- 
1804,  Revision  2,;  Draft  Report  for 
Comment 

Correction 

In  notice  document  02-7606 
begiiming  on  page  16257,  in  the  issue  of 
Friday.  March  29,  2002.  make  the 
following  correction: 

On  page  16257,  in  the  third  column, 
under  the  DATES:  heading,  in  the  third 
hne.  "March  29.  2002"  should  read 
"June  27.  2002". 

[FR  Doc.  C2-7606  Filed  4-4-02;  8:45  am] 

BILLING  CODE  1SOS-01-0 


Friday, 
April  5,  2002 


®      F=^ 


Part  n 


Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Revised  Determinations  of 
Prudency  and  Proposed  Designations  of 
Critical  Habitat  for  Plant  Species  From 
the  Island  of  Molokai,  Hawaii;  Proposed 
Rule  ^ 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AH08 

Endangered  and  Threatened  Wiidllfe 
and  Plants;  Revised  Determinations  of 
Prudency  and  Proposed  Designations 
of  Crtticai  Habitat  for  Plant  Species 
From  the  island  of  Moiolcai,  Hawaii 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Revised  proposed  rule  and 

notice  of  determinations  of  whether 

designation  of  critical  habitat  is 

prudent.  

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose 
critical  habitat  for  46  of  the  51  listed 
plant  species  known  historically  from 
the  island  of  Molokai  that  are  listed 
under  the  Endangered  Species  Act  of 
1973,  as  amended.  Critical  habitat  is  not 
proposed  for  4  species  as  they  no  longer 
occitf  on  the  island  of  Molokai,  and  we 
are  unable  to  identify  any  habitat 
essential  to  their  conservation  on  the 
island  of  Molokai.  Critical  habitat  is  not 
proposed  for  one  species  of  loulu  palm, 
Pritchardia  munroi,  for  which  we 
determined,  in  a  previous  proposal,  that 
critical  habitat  designation  is  not 
prudent  because  it  would  likely  increase 


the  threats  from  vandalism  or  collection 
of  this  species  on  Molokai. 

We  propose  critical  habitat 
designations  for  46  species  within  10 
critical  habitat  units  totaling 
approximately  17,614  hectares  (ha) 
(43,532  acres  (ac))  on  the  island  of 
Molokai. 

If  this  proposal  is  made  final,  section 
7  of  the  Act  requires  Federal  agencies  to 
ensure  that  actions  they  carry  out.  fund, 
or  authorize  do  not  destroy  or  adversely 
modify  critical  habitat  to  the  extent  that 
the  action  appreciably  diminishes  the 
value  of  the  critical  habitat  for  the 
siwival  and  recovery  of  the  species. 
Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  relevant 
impacts  of  specifying  any  particular  area 
as  critical  habitat. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  the 
economic  and  other  impacts  of  the 
designations.  We  may  revise  or  further 
refine  this  rule,  including  critical 
habitat  boundaries,  prior  to  final 
designation  based  on  habitat  and  plant 
surveys,  public  comment  on  the  revised 
proposed  critical  habitat  rule,  and  new 
scientific  and  commercial  information. 
DATES:  We  will  accept  comments  imtil 
June  4.  2002.  Public  hearing  requests 
must  be  received  by  May  20,  2002. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 


materials  concerning  this  proposal  by 
any  one  of  several  methods: 

You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana  Blvd., 
Room  3-122,  P.O.  Box  50088,  Honolulu, 
HI  96850-0001. 

You  may  hand-deliver  written 
comments  to  our  Pacific  Islands  Office 
at  the  address  given  above. 

You  may  view  comments  and 
materials  received,  as  well  as  supporting 
docimientation  used  in  the  preparation 
of  this  proposed  rule,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
.  Islands  Office  (see  ADDRESSES  section) 
(telephone  808/541-3441;  facsimile 
808/541-3470). 

SUPPt^MENTARY  INFORMATION: 

Background 

In  the  Lists  of  Endangered  and 
Threatened  Plants  (50  CFR  17.12),  there 
are  51  plant  species  that,  at  the  time  of 
listing,  were  reported  from  the  island  of 
Molokai  (Table  1).  Sixteen  of  these 
species  are  endemic  to  the  island  of 
Molokai,  while  35  species  are  reported 
from  one  or  more  other  islands,  as  well 
as  Molokai. 


Table  i.— Summary  of  Island  Distribution  of  51  Species  From  Molokai 


Species  (Common  Name) 


Adenophorus  periens  (pendant  kihi  fern) 

Alectryon  macrococcus  (mahoe)  

Bidens  wiebkei  (Ko  oko  olau) 

Bonamia  menziesii  (No  common  name) 

Brighamia  rockii  (pua  ala)  

Canavalia  molokaiensis  (awikiwiki) 

Centaurium  sebaeoides  (awtwi) 

Clermontia  oblongifolia  ssp.  brevipes 
(oha  wai) 

Ctanitis  squamigera  (pauoa) 

Cyanea  dunbarii  (haha)  

Cyanea  grimesiana  ssp.  grimesiana 
(haha)  

Cyanea  mannii  (haha)  

Cyanea  procera  (haha) «. 

Cypenis  trachysanthos  (pu  uka  a)  

Diellia  erecta  (Asplenium-leaved  Diellia) 

Diplazium  mdokaiense  (No  common 
name)  

Eugenia  kooiauensis  (nk)i) 

Flueggea  neowawraea  (mehameliame)  .. 

Hedyotis  mannii  {pikt)  

Hesperomannia  arborescens  (No  com- 
mon name)  

Hibisajs  amottianus  ssp.  immaculatus 
(kokn  ke  okeo) 

Hibiscus  brackenhdgei  (mao  hau  hele)  ... 
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TABLE  1.— SUMMARY  OF  ISLAND  DISTRIBUTION  OF  51  SPECIES  FROM  MOLOKAI— Continued 


Species  (Common  Name) 


Ischaemum  byrone  (Hilo  ischaemum)  

Isodendrion    pyrifolium    (wahine    noho 

kula) 

Labordia  triflora  (kamakahala) 

Lysimachia  maxima  (No  common  name) 

Mariscus  fauriei  (No  common  name)  

Marsilea  w/tosa  (ihl  ihi)  

Melkxjpe  mucronulata  (alani) 

Melicope  munroi  (alani)  

Melicope  reflexa  (alani) 

Neraudia  sericea  (No  common  name)  .... 

Peucedanum  sandwicense  (makou) 

Phyllostegia  mannii  (No  common  name) 
Phyllostegia  mollis  (No  common  name)  .. 

Plantago  princeps  (laukahi  kuahiwi)  

Platanthera     hokxhila     (No     oomnrKMi 

name)  

Pritchardia  munro/ (loulu) 

Pteris  lidgatei  (No  common  name) 

Schiedea  lydgatei  (No  common  name)  ... 
Schiedea  nuttallii  (No  common  name)  .... 
Schiedea    sarmentosa    (No    common 

name)  

Sesbania  tomentosa  (ohai) 


Island  DistritHJtion 


Kauai 


R 
H 


;Lr\ 


Sllene  alexandri  (No  common  name)  

Silene  lanceolata  (No  common  name)  .... 
Solanum  incompletum  (popolo  ku  mai)  ... 
Spermolepis   hawaiiensis  (No  common 

name)  

Stenogyne  bifida  (No  common  name) 

Tatramolopium     rockii     (No     common 

name)  r 

Vigna  o-wahuensis  (No  common  name) 

Zanthoxyium  hawaiiense  (a  e) 
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C  (Cun-ent) — population  last  ot>sen/ed  within  the  past  30  years. 
H  (Historical)— population  not  seen  for  more  than  30  years. 
R  (Reported) — reported  from  undocumented  observations. 


In  previously  published  proposals  we 
determined  that  critical  habitat  was 
prudent  for  47  [Adenophorus  periens, 
Alectryon  macrococcus.  Bidens  wiebkei, 
Brighamia  rockii.  Canavalia 
molokaiensis,  Centaurium  sebaeoides. 
Clermontia  oblongifolia  ssp.  brevipes, 
Ctenitis  squamigera,  Cyanea  dunbarii, 
Cyanea  grimesiana  ssp.  grimesiana. 
Cyanea  maimii.  Cyanea  procera,  Diellia 
erecta,  Diplazium  molokaiense, 
Flueggea  neowawraea,  Hedyotis  mannii, 
Hesperomarmia  arborescens.  Hibiscus 
amottianus  ssp.  immaculatus.  Hibiscus 
brackenridgei,  Ischaemum  byrone. 
Labordia  triflora,  Lysimachia  maxima. 
Mariscus  fauriei,  Marsilea  villosa. 
Melicope  mucronulata.  Melicope 
reflexa.  Neraudia  sericea,  Peucedanum 
sandwicense.  Phyllostegia  marmii. 
Phyllostegia  mollis,  Plantago  princeps. 
Platanthera  holochila,  Pteris  lidgatei, 


Schiedea  lydgatei,  Schiedea  nuttallii, 
Schiedea  sarmentosa,  Sesbania 
tomentosa.  Silene  alexandri,  Silene 
lanceolata,  Spermolepis  hawaiiensis, 
Stenogyne  bifida,  Tetramolqpium  rockii, 
Vigna  o-wahuensis,  and  Zanthoxyium 
hawaiiense)  of  the  51  species  reported 
from  Molokai.  No  change  is  made  to  the 
47  prudency  determinations  in  this 
revised  proposal  and  they  are  hereby 
incorporated  into  this  proposal  (or 
reproposal)  (65  FR  66808,  65  FR  79192, 
65  FR  82086,  65  FR  83158,  67  FR  3940, 
67  FR  9806).  In  addition,  at  the  time  we 
listed  Labordia  triflora  and  Melicope 
munroi  we  determined  that  the 
designation  of  critical  habitat  was 
prudent  for  these  two  taxa  bom  Molokai 
(64  FR  48307). 

In  the  December  29,  2000,  proposal 
we  determined  that  the  designation  of 
critical  habitat  was  not  prudent  for 


Pritchardia  munroi  because  it  would 
likely  increase  the  threats  bom 
vandalism  or  collection  of  this  species 
on  Molokai,  and  we  did  not  propose 
critical  habitat  for  this  species.  No 
change  is  made  to  that  determination 
here. 

In  this  proposal,  we  determine  that 
designation  of  critical  habitat  is  prudent 
for  Eugenia  kooiauensis,  a  species  for 
which  a  prudency  determination  has 
not  been  made  previously. 

In  the  December  29,  2000,  proposal 
we  proposed  designation  of  critical 
habitat  for  32  [Adenophorus  periens. 
Alectryon  macrococcus,  Bidens  wiebkei, 
Brighamia  rockii.  Canavalia 
molokaiensis.  Centaurium  sebaeoides. 
Clermontia  oblongifolia  ssp.  brevipes. 
Ctenitis  squamigera,  Cyanea  dunbarii, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  mannii.  Cyanea  procera,  Diellia 
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erecta,  Hesperomannia  arborescens. 
Hibiscus  amottianus  ssp.  immaculatus. 
Ischaemum  byrone,  Labordia  triflora, 
Mariscus  fauriei.  Marsilea  villosa, 
Melicope  mucronulata,  Melicope 
reflexa,  Neraudia  sericea,  Peucedanum 
sandwicense,  Schiedea  lydgatei, 
Schiedea  sarmentosa,  Sesbania 
tomentosa,  Silene  alexandri,  Silene 
lanceolata,  Spermolepis  hawaiiensis, 
Stenogyne  bifida.  Tetramolopium  rockii. 
Vigna  o-wahuensis,  and  Zanthoxylum 
hawaiiense)  of  the  51  plants  reported 
from  Molokai.  Critical  habitat  was  not 
proposed  for  Pritcbardia  munroi  for  the 
reasons  given  above.  Critical  habitat  was 
not  proposed  for  11  species  (Bonamia 
menziesii,  Cypenis  trachysanthos, 
Diplazium  molokaiense,  Eugenia 
koolauensis.  Flueggea  neowawraea. 
Hibiscus  brackenridgei,  Isodendrion 
pyrifolium,  Melicope  munroi, 
Phyllostegia  mollis,  Pteris  lidgatei.  and 
Solanum'incompletum)  that  no  longer 
occur  on  Molokai  and  for  which  we 
were  unable  to  identify  any  habitat  that 
is  essential  to  their  conservation  on  the 
island.  Critical  habitat  was  not  proposed 
for  seven  species  (Adenophonis  periens, 
Hedyotis  manni,  Lysimachia  maxima, 
Phyllostegia  mannii,  Plantago  princeps, 
Platanthera  holochila,  and  Schiedea 
nuttallii)  found  only  in  areas  that  did 
not  require  special  management  or 
protection  because  the  areas  were 

Table  2.— List  of  Proposed  Rules 
FOR  Which  We  Are  Unable  To 
LAND  OF  Molokai 


2000,  proposal.  Critical  habitat  is  not 
proposed  for  4  [Bonamia  menziesii, 
Cyperus  trachysanthos,  Melicope 
munroi,  and  Solanum  incompletum)  of 
the  51  species  on  the  island  of  Molokai 
because  these  plants  no  longer  occur  on 
the  island  of  Molokai  and  we  are  unable 
to  identify  habitat  essential  to  their 
conservation  on  this  island.  However, 
proposed  critical  habitat  designations, 
or  non-designations,  for  these  species 
will  be  included  in  other  future 
Hawaiian  plants  proposed  critical 
habitat  rules  (Table  2). 

We  propose  critical  habitat 
designations  for  46  species  within  10 
critical  habitat  units  totaling 
approximately  17,614  ha  (43.532  ac)  on 
the  island  of  Molokai.  Areas  proposed 
as  critical  habitat  are  occupied  by  at 
least  one  species  and  some  areas 
include  some  unoccupied  habitat  for 
one  or  more  species. 

The  Island  of  Molokai 

The  island  of  Molokai,  the  fifth  largest 
in  the  Hawaiian  Islands  chain,  is 
approximately  61  kilometers  (km)  (38 
miles  (mi))  long,  up  to  17  km  (10  mi) 
wide,  and  encompasses  an  area  of  about 
688  square  (sq)  km  (266  sq  mi)  (57  FR 
46325).  Three  shield  volcanoes  make  up 
most  of  the  land  mass  of  Molokai:  West 
Molokai  Mountain.  East  Molokai 
Moimtain,  and  a  volcano  that  formed 
Kalaupapa  Peninsula  (57  FR  46325). 

IN  Which  Critical  Habitat  Designations  Will  Be  Made  for  Four  Species 
Determine  Habitat  Which  Is  Essential  for  Their  Conservation  on  the  Is- 


already  protected  and  managed  to  the 
benefit  of  the  seven  species. 

In  this  proposal,  we  propose 
designation  of  critical  habitat  for  46  of 
the  51  species  reported  from  Molokai: 
Adenophonis  periens,  Alectryon 
macrococcus,  Bidens  wiebkei, 
Brighamia  rockii,  Ckmavalia 
molokaiensis,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  brevipes, 
Ctenitis  squamigera,  Cyanea  dunbarii, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  mannii.  Cyanea  procera,  Diellia 
erecta,  Diplazium  molokaiense,  Eugenia 
koolauensis,  Flueggea  neowawmea, 
Hedyotis  mannii,  Hesperomannia 
arborescens.  Hibiscus  amottianus  ssp. 
immaculatus.  Hibiscus  brackenridgei, 
Ischaemum  bymne,  Isodendrion 
pyrifolium,  Labordia  triflora, 
Lysimachia  maxima,  Mariscus  fauriei, 
Marsilea  villosa.  Melicope  mucronulata, 
Melicope  reflexa,  Neraudia  sericea, 
Peucedanum  sandwicense,  Phyllostegia 
mannii,  Phyllostegia  mollis.  Plantago 
princeps,  Platanthera  holochila,  Pteris 
lidgatei,  Schiedea  lydgptei,  Schiedea 
nuttallii,  Schiedea  sarmentosa, 
Sesbania  tomentosa,  Silene  alexandri, 
Silene  lanceolata,  Spermolepis 
hawaiiensis,  Stenogyne  bifida, 
Tetramolopium  rockii,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense,  based  on  new  information 
and  information  received  during  the 
comment  periods  on  the  December  29, 


Species 


Bonamia  menziesii 


Cypems  trachysanthos 

MeHcofje  munmi 

Solanum  incompletum 


Proposed  rule  In  wtiich  prudeix^y  will  be 
determined 


Kauai  and  Nuhau  (65  FR  66806) 


Kauai  and  Niihau  (65  FR  66806) 


10  Mau  Nui  Plants  (64  FR  48307) 
Kauai  and  Niihau  (67  FR  3940)    ... 


Proposed  rules  In  which  critical  hat>itat  designations  have 
been-or  will  be  proposed 


Kauai  and  Niihau  (65  FR  66808),  (67  FR  3940);  Maui  and 
Kahoolawe  (65  FR  79192),  (see  also  Federal  Register 
of  April  3,  2002);  Lanai  (65  FR  82086),  (67  FR  9806); 
Hawaii  (to  be  pubKshed  in  the  Federal  Register  in  May 
2002);  Oahu  (to  be  published  in  the  Federal  Register  in 
May  2002). 

Kauai  and  Niihau  (65  FR  66808),  (67  FR  3940);  Lanai  (65 
FR  82086),  (67  FR  9806);  Oahu  (to  be  published  in  the 
Fsderal  Register  in  May  2002). 

Lanai  (65  FR  82086),  (67  FR  9806). 

Kauai  and  Niihau  (67  FR  3940);  Hawaii  (to  be  published  in 
the  Federal  Register  in  May  2002). 


The  taller  and  larger  East  Molokai 
Mountain  rises  1,813  meters  (m)  (4,970 
feet  (ft))  above  sea  level  and  comprises 
roughly  50  percent  of  the  island's  area 
(57  FR  46325).  Topographically,  the 
windward  (north)  side  of  East  Molokai 
differs  from  the  leeward  (south)  side. 
Precipitous  cliffs  line  the  windward 
coast  and  deep  valleys  dissect  the 
coastal  area.  The  annual  rainfall  on  the 
windward  side  is  200  to  over  375 


centimeters  (cm)  (75  to  over  150  inches 
(in)),  distributed  throughout  the  year. 
The  soils  are  poorly  drained  and  high  in 
organic  matter.  The  gulches  and  valleys 
are  usually  very  steep,  but  sometimes 
gendy  sloping  (57  FR  46325).  Much  of 
the  native  vegetation  on  the  windward 
East  Molokai  is  intact  because  of  its 
relative  inaccessibility  to  humans  and 
animals,  although  destructive  ungulates 


have  begun  to  enter  the  area  in  recent 
years  (57  FR  46325). 

Discussion  of  Ptaat  Taxa 

Species  Endemic  to  Molokai 

Bidens  wiebkei  (kookoolau) 

Bidens  wiebkei,  a  member  of  the  aster 
family  (Asteraceae),  is  a  short-lived 
perennial  herb  which  is  somewhat 
woody  at  the  base  and  grows  from  0.5 
tol  m  (1.6  to  3.3  ft)  tall  with  opposite. 
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pinnately  compoimd  leaves.  This  plant 
is  distinguished  fit)m  other  Bidens 
species  that  grow  on  Molokai  by  its 
erect  habit  and  the  curved  or  twisted, 
winged  achenes  (57  FR  46325;  Ganders 
and  Nagata  1999). 

This  species  was  observed  in  flower 
during  May.  No  additional  life  history 
information  is  ciurently  available 
(Hawaii  Natural  Heritage  Program 
(HINHP)  database  2000;  United  States 
Fish  and  Wildlife  Service  (Service 
1996a). 

Historically,  Bidens  wiebkei  was 
known  from  Pelekunu  and  the 
easternmost  section  of  Molokai  at 
Halawa.  It  is  found  currently  in 
Halawaiki  Gulch,  Lamaloa  Gulch,  and 
below  Puu  Kolekole  on  private  lands. 
There  are  a  total  of  three  populations 
containing  more  than  200  individuals 
(Geographic  Decision  Systems 
International  (GDSI)  2000;  HINHP 
Database  2000). 

The  currently  known  populations  of 
Bidens  wiebkei  are  scattered  along 
slopes  in  Metrosideros  polymorpha 
(ofaia)  dominated  mesic  shrublands  or 
dry  or  mesic  Metrosideros  polymorpha- 
Styphelia  tameiameiae  (pukiawe) 
lowland  shrubland  between  8  and  1,205 
m  (26  and  3,952  ft)  in  elevation.  Other 
associated  plant  species  include 
Antidesma  platyphyllum  (hame), 
Dodonaea  viscosa  (aalii),  Psydrax 
odorata  (alahee),  Lysimachia  sp. 
(kolokolo  kuahiwi),  Nestegis 
sandwicensis  (olopua).  Phyllanthus 
distichus  (pamakani-mahu).  Pisonia  sp. 
(papala  kepau),  or  Scaevola 
gaudichaudii  (naupaka  kuahiwi)  (Gagne 
and  Cuddihy  1999;  HINHP  Database 
2000;  Ganders  and  Nagata  1999). 

The  major  threats  to  Bidens  wiebkei 
on  Molokai,  include  habitat  degradation 
and  possible  predation  by  axis  deer 
(Axis  axis)  and  feral  goats  (Capra 
hircus);  competition  with  non-native 
plants,  such  as  Melinus  minutiflora 
(molasses  grass)  and  Schinus 
terebinthifolius  (Christmas  berry);  fire; 
and  damage  by  himians  of  those  plants 
found  along  trails  (HINHP  Database 
2000;  57  FR  46325). 

Canavalia  molokaiensis  (awikiwiki) 

Canavalia  molokaiensis,  a  member  of 
the  legume  family  (Fabaceae),  is  a  short- 
lived perennial  climbing  herb  with 
twining  branches  with  leaves  made  up 
of  three  lance-shaped  or  sometimes  oval 
leaflets.  The  only  species  of  this  genus 
found  on  Molokai,  this  plant  can  be 
distinguished  from  others  in  the  genus 
by  its  more  narrow  leaflets  and  its 
larger,  rose-purple  flowers  (57  FR 
46325;  Wagner  and  Herbst  1999). 

This  species  has  been  observed  in 
flower  during  May  and  December.  Fruits 


and  flowers  were  observed  in  March.  No 
additional  life  history  information  is 
currently  available  (Service  1996a; 
HINHP  Database  2000). 

Historically,  Canavalia  molokaiensis 
was  known  from  East  Molokai  at 
Kalaupapa,  Pelekunu,  and  farther  south 
in  Kahuaawi  Gulch,  and  the  region  of 
Manawai.  It  now  has  a  more  restricted 
range,  from  Kalaupapa  to  Waialeia, 
Kaunakakai,  Pelekunu,  and  Kamakou. 
There  are  a  total  of  five  populations 
containing  more  than  50  plants  on  State 
lands,  including  lands  managed  by  the 
National  Park  Service  at  Kalaupapa 
National  Historical  Park,  and  privately 
owned  lands  (GDSI  2000;  HINHP 
Database  2000). 

Canavalia  molokaiensis  typically 
grows  in  exposed  sites,  both  dry  and 
mesic,  on  steep  slopes  in  Metrosideros 
polymorpha- Dodonaea  viscosa  lowland 
shrubland  and  mesic  shrublands 
between  271  and  1,140  m  (889  and 
3,739  ft)  in  elevation.  Associated  plant 
species  include  Artemisia  sp. 
(hinahina),  Chamaesyce  sp.  (akoko), 
Coprosma  sp.  (pilo),  Styphelia 
tameiameiae,  or  Wikstroemia  sp.  (akia) 
(HINHP  Database  2000). 

The  threats  to  this  species  on  Molokai 
include  habitat  degradation  by  feral 
ungulates,  such  as  feral  goats  and  pigs 
[Sus  scrofa),  possible  predation  by  feral 
goats,  and  competition  with  non-native 
plants,  such  as  Melinis  minutiflora 
(Service  1996a). 

Clermontia  oblongifolia  ssp.  brevipes 
(oha  wai) 

Clermontia  oblongifolia  ssp.  brevipes, 
a  member  of  the  bellflower  family 
(Campanulaceae),  is  a  short-lived 
pereimial  shrub  or  tree  that  reaches  a 
height  of  2  to  7  m  (6.6  to  23  ft).  This 
species  is  distinguished  from  others  in 
the  genus  by  the  structiu^  of  its  calyx 
and  corolla  as  well  as  by  the  lengths  of 
the  flower,  the  floral  lobes,  and  the 
green  hypanthiimi  (an  enlargement  of 
the  floral  receptacle  bearing  on  its  rim 
the  reproductive  organs  and  often 
enlarging  euid  surrounding  the  fruits). 
This  subspecies  differs  from  others  of 
the  species  by  the  shape  and  length  of 
its  leaves,  leaf  stalks,  and  flower  stalks 
(Lammers  1988. 1999). 

No  life  history  information  for  this 
species  is  currently  available  (Service 

1996a). 

Clermontia  oblongifolia  ssp.  brevipes 
is  known  from  three  populations  of  five 
individuals  on  the  privately  owned  land 
of  the  Nature  Conservancy  of  Hawaii's 
(TNCH)  Kamakou  Preserve.  The 
historical  range  of  this  subspecies  is  not 
known  (HINHP  Database  2000;  Service 
1996a;  Joel  Lau,  Hawaii  Natvu-al  Heritage 
Program  (HINHP),  in  litt.  2000). 


Clermontia. oblongifolia  ssp.  brevipes 
occurs  in  shallow  soil  on  gulch  slopes 
in  the  wet  Metrosideros  polymorpha- 
dominated  forests  between  776  and 
1,508  m  (2,545  and  4,946  ft)  in 
elevation.  Associated  plant  species 
include  Cheirodendron  trigynum 
(olapa),  Cibotium  spp.  (hapuu), 
Broussaisia  argutus  (kanawao),  Hedyotis 
terminalis  (manono),  or  Melicope  sp. 
(alani)  (HINHP  Database  2000;  Joel  Lau, 
HINHP,  in  litt.  2000). 

The  threats  to  this  species  on  Molokai 
are  habitat  degradation  by  feral  pigs; 
possible  predation  on  the  fruit  or  plant 
parts  by  rats  (Battus  rattus),  as  evidence 
on  related  species  suggests;  and  random 
naturally  occurring  events  that  may 
cause  the  extinction  of  the  entire  taxon 
due  to  its  single  population  and  very 
low  number  of  individuals  (Service 
1996a;  57  FR  46325). 

Cyanea  dunbarii  (haha) 

Cyanea  dunbarii,  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
short-lived  perennial,  branched  shrub 
1.5  to  2  m  (4.9  to  6.6  ft)  tall  with  oval 
to  broadly  elliptic  leaves  that  have 
irregularly  lobed  or  cleft  margins.  This 
species  iis  distinguished  from  others  in 
this  endemic  Hawaiian  genus  by  the 
lack  of  prickles  on  the  stems  and  the 
irregularly  lobed  and  cleft  leaf  margins 
(Lammers  1999). 

Cyanea  dunbarii  was  observed  in 
flower,  with  immature  fixiit,  in 
September.  No  additional  life  history 
information  is  currentiy  available 
(HINHP  Database  2000;  Service  1998a). 

Cyanea  dunbarii  was  collected  in 
1918  at  Waihanau  and  Waialae  Valleys, 
and  was  not  observed  again  until  1992, 
when  Joel  Lau  of  the  Hawaii  Natxu-al 
Heritage  Program  foimd  it  in  Mokomoko 
Gulch  on  State-owned  land  within 
Molokai  Forest  Reserve.  Currently,  it  is 
known  from  a  single  population  of 
approximately  30  mature  plants  at  an 
elevation  of  671  m  (2,200  ft)  (GDSI  2000; 
HINHP  Database  2000;  61  FR  53130; 
Ken  Wood,  National  Tropical  Botanical 
Garden  (NTBG),  in  litt.  2000). 

Cyanea  dunbarii  occurs  on  a 
streambank  in  a  mesic  to  wet 
Dicranopteris  linearis  (uluhe)- 
Metrosideros  polymorpha  lowland 
forest  on  moderate  to  steep  slopes 
between  191  and  1,248  m  (626  a^d  4093 
ft)  in  elevation.  Associated  species 
include  Diplazium  sandwichianum 
(hoio),  Charpentiera  obovata  (papala), 
Perrottetia  sandwicensis  (olomea). 
Pipturus  albidus  (mamaki),  Clermontia 
kakeana  (ohawai),  Cheirodendron 
trigynum,  and  Freycinetia  arborea  (ieie) 
(Service  1998a;  HINHP  Database  2000). 

The  major  threats  to  this  single 
population  of  Cyanea  dunbarii  on 
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Molokai  are  competition  with  the  non- 
native  plants  Buddleia  asiatica 
(butterfly  bush),  Erigeron  kaivinskianus 
(daisy  fleabane).  Rubus  msifolius 
(thimbleberry).  Commelina  diffusa 
(honohono),  Hedychium  gardnerianum 
(ginger),  or  Kalancboe  pinnata  (air 
plant):  and  catastrophic  extinction  by 
naturally  occurring  events  such  as 
landslides  or  flooding,  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  individuals  in  the  only 
known  population.  In  addition, 
predation  by  rats  is  a  potential  threat 
since  rats  are  known  to  be  in  the  area 
and  are  known  to  eat  stems  and  fruits 
of  other  species  of  Cyanea;  habitat 
degradation  and  predation  by  axis  deer 
and  pigs  are  other  potential  threats  to 
this  species,  because  both  of  these 
species  are  known  to  occur  in  areas 
adjacent  to  the  only  known  population 
(Service  1998a;  Cuddihy  and  Stone 
1990). 

Cyanea  mannii  (haha) 

Cyanea  mannii,  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
branched  short-lived  perennial  shrub 
1.5  to  3  m  (5  to  10  ft)  tall  with  narrowly 
elliptic  or  lance-shaped  leaves.  This 
s{>ecies  is  distinguished  from  the  seven 
other  species  of  the  genus  on  Molokai 
by  a  combination  of  the  following 
characters:  a  branched,  woody  habit: 
leaves  with  small,  hardened,  marginal 
teeth;  and  a  purplish  corolla  (Lammers 
1999;  57  FR  46325). 

Cyanea  mannii  has  been  observed  in 
flower  during  July.  No  additional  life 
history  information  is  ciuxently 
available  (Service  1996a;  HINHP 
Database  2000). 

Historically,  Cyanea  mannii  was 
known  only  from  Kalae  on  East 
Molokai.  In  1984,  a  single  plant  was 
discovered  by  Joan  Aidem  on  privately 
owned  land  west  of  Puu  Kolekole  on 
East  Molokai.  Since  then,  four 
additional  populations  have  been 
discovered  in  the  east  and  west  forks  of 
Kawela  Gulch  on  the  privately  owned 
land  of  TNCH's  Kamakou  Preserve  on 
East  Molokai  and  within  the  State's 
Molokai  Forest  Reserve.  These  five 
populations  contain  approximately  200 
individuals  on  State  and  privately 
owned  lands  (GDSI  2000;  HINHP 
Database  2000;  Ken  Wood,  National 
Tropical  Botanic  Garden  (NTBG),  in  Utt. 
2000;  Lammers  1999;  Service  1996a). 

This  species  typically  grows  on  the 
sides  of  deep  gulches  in  Metrosideros 
po/ymoipha-dominated  montane  mesic 
forests  between  191  and  1,248  m  (626 
and  4.093  ft)  in  elevation.  Associated 
plant  species  include  Wiskstroemia  sp., 
Dicranopteris  linearis,  or  Vaccinium  sp. 


(ohelo)  (Service  1996a;  HINHP  Database 
2000;  Lammers  1999). 

Threats  to  Cyanea  mannii  on  Molokai 
are  habitat  degradation  by  feral  pigs; 
predation  by  rats,  which  may  feed  on 
the  fruit  or  other  parts  of  the  plant,  as 
suggested  by  evidence  from  related 
species;  catastrophic  extinction  through 
naturally  occurring  events  due  to  its  few 
populations  and  small  number  of 
individuals  (Service  1996a). 

Cyanea  procera  (haha) 

Cyanea  procera,  a  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
palm-like  short-lived  perennial  tree  3  to 
9  m  (10  to  30  ft)  tall  with  stalkless, 
lance-shaped  leaves  60  to  75  cm  (24  to 
30  in)  long  and  10  to  17  cm  (3.9  to  6.7 
in)  wide  with  tiny  hardened  teeth  along 
the  margins.  This  species  can  be 
distinguished  from  other  species  of  the 
genus  by  its  growth  habit,  its  sessile 
leaves,  and  the  single-lipped  appearance 
of  the  corolla  (Lammers  1999;  57  FR 
46325). 

No  life  history  information  is 
currently  available  for  this  species 
(Service  1996a). 

Historically,  Cyanea  procera  was 
known  only  from  an  unspecified  site  in 
the  Kamalo  region  of  East  Molokai. 
Currently,  this  species  is  found  on  the 
privately  owned  lands  of  Kamakou 
Preserve  and  the  State's  Puu  Alii 
Natural  Area  Reserve  (NAR)  in  a  total  of 
two  populations  containing  at  least  10 
individuals  (GDSI  2000;  HINHP 
Database  2000). 

Cyanea  procera  is  found  on  the  walls 
of  steep  gulches  in  wet  Metrosideros 
polymorpha-doiainaied  lowland  mixed 
forests  between  277  and  1,248  m  (909 
and  4.093  ft)  in  elevation.  Associated 
plant  species  include  various  species  of 
Asplenium  sp.  (NGN),  Brousaissia 
arguta,  Coprosma  ochracea  (pilo), 
Cyanea  spp.  (haha),  Cyrtandra 
macrocalyx  (haiwale),  Dicranopteris 
linearis,  Pipturus  albidus,  Pisonia  spp., 
Scaevola  procera  (naupaka  kuahiwi),  or 
Touchardia  latifolia  (olona)  (Service 
1996a;  HINHP  Database  2000). 

Threats  to  Cyanea  procera  on  Molokai 
are  predation  by  rats  (as  suggested  by 
evidence  on  related  species)  and  feral 
goats;  habitat  degradation  by  feral  goats 
and  pigs;  habitat  destruction  through 
erosion:  and  catastrophic  extinction 
from  naturally  occurring  events  due  to 
the  vulnerability  of  a  few  populations 
with  a  small  number  of  individuals  (57 
FR  46325). 

Hibiscus  amottianus  ssp.  immaculatus 
(kokio  keokeo) 

Hibiscus  amottianus  ssp. 
immaculatus,  a  member  of  the  hibiscus 
family  (Malvaceae),  is  a  long-lived 


perennial  tree  up  to  3m  (10  ft)  tall  with 
alternate,  oval,  toothed  leaves 
measuring  5  to  7  cm  (2  to  2.8  in)  long 
and  4  to  6.5  cm  (1.6  to  2.6  in)  wide.  This 
subspecies  is  distingwshed  from  other 
native  Hawaiian  members  of  the  genus 
by  its  white  petals  and  white  staminal 
column  (Bates  1999;  57  FR  46325). 

This  taxon  was  observed  in  flower 
diuing  July.  Currently,  no  additional  life 
history  information  is  available  for  this 
species  (Service  1996a;  HINHP  Database 
2000). 

Hibiscus  amottianus  ssp. 
immaculatus  once  ranged  frt)m 
Waihanau  Valley  east  to  Papalaua 
Valley  on  East  Molokai.  Currently  this 
taxon  is  foimd  west  of  Papalaua  Valley 
on  privately  owned  land  and  in  the 
State's  Olokui  NAR  above  Waiehu. 
There  are  a  total  of  two  populations 
containing  between  20  and  30 
individuals  (HINHP  Database  2000; 
GDSI  2000). 

Hibiscus  amottianus  ssp. 
immaculatus  individuals  are  scattered 
along  steep  sea  cliffs  in  mesic  forests 
between  8  and  1,014  m  (26  and  3,326  ft) 
in  elevation.  Associated  native  plant 
species  include  Athyrium  spp.  (akolea), 
Psydrax  odorata,  Cyanea  grimesiana 
(haha),  Antidesma  platyphyllum, 
Boehmeria  grandis  (akolea),  Diospyros 
sandwicensis  (lama),  Piptums  spp. 
(mamaki),  Urera  glabra  (opuhe),  or 
Metrosideros  polymorpha  (HINHP 
Database  2000;  Bates  1999). 

'The  major  threats  to  Hibiscus 
amottianus  spp.  immaculatus  on 
Molokai  are  habitat  destruction  by  feral 
goats  and  catastrophic  extinction  by 
naturally  occurring  events  due  to  the 
vulnerability  of  the  two  remaining 
populations  and  few  individuals 
(Service  1996a). 

Labordia  triflora  (kamakahala) 

Labordia  triflora,  a  short-lived 
perennial  member  of  the  logan  family 
(Loganiaceae),  is  similar  to  Labordia 
tinifolia  var.  lanaiensis,  except  in  the 
following  characteristics:  the  stems  of  L. 
triflora  are  climbing;  the  leaf  stalks  are 
only  1  to  3  millimeters  (mm)  (0.04  to  0.1 
in.)  long;  inflorescence  stalks  are  40  to 
50  mm  (1.6  to  2  in.)  long;  and,  each 
flower  stalk  is  10  to  25  mm  (0.4  to  1  in.) 
long  (Motley  1995). 

"The  flowers  of  this  species  are 
functionally  imisexual.  No  additional 
life  history  information  is  available  at 
this  time  (Motley  1995;  HINHP  Database 
2000). 

Until  1990,  Labordia  triflora  was 
known  only  from  the  type  collection  at 
Mapulehu  on  the  island  of  Molokai  and 
was  believed  to  be  extinct.  In  1990,  Joel 
Lau  rediscovered  the  species  in  Kua 
Gulch  on  Molokai.  Currently,  only  10 
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individuals  are  known  from  one 
population  on  privately  owned  land 
(GDSI  2000;  HINHP  Database  2000; 
Motley  1995). 

This  species  occurs  on  gulch  slopes  in 
mixed  mesic  Metrosideros  polymorpha 
forest,  between  191  and  1,143  m  (626 
and  3,749  ft)  in  elevation.  Associated 
species  include  Pouteria  sandwicensis 
(alaa),  Sadleria  cyatheoides  (amau), 
Nephrolepis  exaltata  (sword  fern), 
Coprosma  sp.,  Myrsine  lessertiana 
(kolea  lau  nui),  or  Tetraplasandra 
hawaiensis  (ohe  ohe)  (Motley  1995;  J. 
Lau,  in  litt.  2001). 

The  threats  to  Labordia  triflora 
include  habitat  degradation  and 
destruction  by  feral  pigs  and  goats; 
predation  by  rats  that  eat  seeds; 
competition  with  the  non-native  plant 
species  Schinus  terebinthif alius;  and 
catastrophic  extinction  through 
environmental  events  and  reduced 
r^roductive  vigor  due  to  the  species' 
few  populations  and  small  number  of 
individuals  (64  FR  48307;  Motley 
1995)). 

Lysimachia  maxima  (no  common  name 
(NCN)) 

Lysimachia  maxima,  a  member  of  the 
primrose  family  (Primulaceae),  is  a 
sprawling  short-lived  perennial  shrub 
with  reddish  brown  bark.  This  species 
is  differentiated  from  others  in  this 
genus  by  the  leaves  borne  in  groups  of 
three,  the  broadest  portion  of  the  leaf 
above  the  middle,  and  rusty  hairs  that 
disappear  with  maturity  (Wagner  et  al. 
1999). 

Flowers,  buds,  and  immature  fruit  of 
Lysimachia  maxima  have  been  observed 
in  late  May  through  July.  No  other  life 
history  information  is  available  for  this 
species  (61  FR  53130;  Service  1998a). 

Lysimachia  maxima  is  only  known 
from  two  populations  containing 
between  45  and  50  individuals  on  the 
rim  of  Pelekunu  VaUey  near  Ohialele, 
on  the  privately  owned  land  of  TNCH's 
Pelekimu  Preserve  (GDSI  2000;  HINHP 
Database  2000). 

This  species  occurs  in  Metrosideros 
polymorpha-Dicranopteris  linearis 
montane  wet  forest  between  446  and 
1,324  m  (1,463  and  4,343  ft)  in 
elevation.  Associated  species  include 
Psychotria  sp.  (kopiko),  Vaccinium  sp., 
Hedyotis  sp.  (NCN),  Dubautia  sp. 
(naenae),  or  Ilex  anomala  (kawau) 
(HINHP  Database  2000). 

The  major  threats  to  Lysimachia 
maxima  are  catastrophic  extinction 
from  random  environmental  events  (e.g., 
landslides);  reduced  reproductive  vigor 
due  to  the  small  nimiber  of  individuals 
in  the  only  known  population;  and 
habitat  degradation  and/or  predation  by 


feral  pigs  and  goats  that  are  known  frtim 
adjacent  areas  (Service  1998a). 

Melicope  reflexa  (alani) 

Melicope  reflexa,  a  long-lived 
perennial  of  the  citrus  family 
(Rutaceae),  is  a  sprawling  shrub  1  to  3 
m  (3.3  to  10  ft)  tall  with  short, 
yellowish-brown,  short-lived  hairs  on 
new  growth.  Opposite  leaves  with  leaf 
stalks  usually  over  1  cm  (0.4  in)  long, 
larger  leaves  and  fruit,  and  partially 
fused  sections  of  capsule  separate  it 
from  other  species  of  the  genus  (Stone 
et  al.  1999). 

Currently,  no  life  history  information 
is  available  for  this  species  (Service 
1996a). 

Historically,  Melicope  reflexa 
occurred  from  a  ridge  between 
Hanalilolilo  and  Pepeopae  in  Kamakou 
Preserve  to  as  far  east  as  Halawa  on  East 
Molokai.  The  three  remaining 
populations  of  fewer  than  a  total  of 
1 ,000  individuals  are  on  State  and 
private  lands  in  Honomimi,  the  Wailau- 
Mapulehu  summit  area,  and  KuJcuinui 
Ri<4e  in  Wailau  Valley  (GDSI  2000; 
HINHP  Database  2000). 

Melicope  reflexa  typically  grows  in 
wet  Metrosideros  polymorpha- 
dominated  forest  with  native  trees,  such 
as  Cheirodendron  sp.  (olapa),  at 
elevations  between  319  and  1,508  m 
(1,046  and  4,946  ft).  Associated  native 
plant  species  include  Cibotium  spp., 
Dicranopteris  linearis,  Syzygium 
sandwicensis  (ohia  ha),  Antidesma 
platyphyllum,  Alyxia  oliviformis 
(maile),  Cheirodendron  trigynum,  or 
Freycinetia  arborea  (J.  Lau,  in  litt.  2001; 
Stone  et  al.  1999). 

Major  threats  to  Melicope  reflexa 
include  habitat  degradation  and 
predation  by  ungulates  (axis  deer  and 
feral  pigs);  competition  with  the  non- 
native  plant  Clidemia  hirta  (Koster's 
curse);  and  catastrophic  extinction  from 
environmental  events  due  to  this 
species'  few  populations  and  small 
number  of  individuals  (57  FR  46325; 
Service  1996a). 

Pritchardia  munroi  (Ibulu) 

Pritchardia  munroi,  a  member  of  the 
palm  fomily  (Arecaceae),  is  a  long-lived 
perennial  tree  about  4  to  5  m  (13  to  16 
ft]  tall.  The  leaves  and  petioles  have 
scattered,  mostly  deciduous  scales  and 
hairs,  somewhat  larger  on  the  lower  leaf 
ribs.  The  leaves  are  deeply  divided  into 
segments  with  long,  drooping  tips. 
Numerous  bisexusd  or  functionally  male 
flowers  are  arranged  in  clusters  on 
hairy,  branching  stalks  which  originate 
at  the  leaf  bases.  The  mature  fruit  is 
shiny,  black,  and  nearly  spherical.  This 
species  is  distinguished  from  others  of 
the  genus  by  its  relatively  smooth 


leaves;  the  grayish-brown  hair  on  the 
inflorescence  stalks,  which  are  shorter 
than  the  petioles:  and  the  small  size  of 
the  fruits  (Read  and  Hodel  1999). 

Currently,  no  life  history  information 
is  available  for  this  species  (Service 
1996a). 

Historically  and  currently,  Pritchardia 
munroi  is  found  in  leeward  East 
Molokai,  above  Kamalo,  near 
Kapuaokoolau  Gulch  (HINHP  Database 
2000,  Read  and  Hodel  1999).  The  only 
known  wild  individual  is  found  on 
privately  owned  land  (HINHP  Database 
2000). 

The  only  known  wild  individual 
grows  near  the  base  of  a  small  ravine  in 
mesic  Metrosideros  polymorpha- 
Dodonaea  viscosa-Styphelia 
tameiameiae  shrubland  at  elevations     - 
between  189  and  1,205  m  (619  and 
3,952  ft).  Associated  plant  species 
include  Sida  fallax  (ilima),  Wikstroemia 
sp.,  Diospyros  sandwicensis,  Pleomele 
auwahiensis  (halapepe),  Bidens 
menziesii  (kookoolau), 
Pseudognaphalium  sandwicensium 
(enaena),  Dubautia  linearis  (naenae),  or 
Coprosma  sp.  (Read  and  Hodel  1999;  J. 
Lau  in  litt.  2001). 

Threats  to  the  only  known  wild 
individual  of  Pritchardia  munroi 
include  habitat  degradation  by 
ungulates  (axis  deer,  goats,  or  pigs) 
aroimd  its  fenced  exclosure,  which 
prevents  the  establishment  of  seedlings; 
predation  of  seeds  by  rats;  and 
catastrophic  extinction  by  random 
environmental  events  (e.g.,  fire)  due  to 
its  extreme  rarity  (57  FR  46325;  Service 
1996a). 

Schiedea  lydgatei  (NCN) 

Schiedea  lydgatei,  a  member  of  the 
pink  femily  (Caryophyllaceae),  is  a  low, 
hairless  short-lived  perennial  with 
branched  stems  10  to  40  cm  (4  to  16  in) 
long  which  are  woody  at  the  base.  The 
opposite,  three-veined  leaves  are 
elliptic.  Bisexual  flowers  are  arranged  in 
loosely  spreading  clusters.  The  capsules 
open  when  mature  to  reveal  dark 
reddish-brown  seeds.  The  opposite, 
thin,  three-veined  leaves  with  petioles 
and  the  smooth,  open  flower  clusters 
with  relatively  larger,  green  sepals 
separate  this  species  from  other 
members  of  this  endemic  Hawaiian 
genus  (Wagner  et  al.  1999). 

This  species  was  observed  with 
flowers  and  froiit  in  Jime.  Currently,  no 
additional  life  history  information  is 
available  (Service  1996a;  HINHP 
Database  2000). 

Historically,  Schiedea  lydgatei  was 
found  in  Kalae,  Poholua,  Makolelau, 
and  Ohia  Gulch  on  East  Molokai.  This 
species  is  now  known  from  four 
populations  in  a  more  restricted  area  in 
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Makakupaia.  Kawela,  and  Makolelau. 
The  four  populations  total  fewer  than 
1,000  individuals  on  State  and  privately 
owned  lands  (HINHP  Database  2000; 
GDSI  2000). 

This  species  is  found  along  ridges  in 
dry  to  mesic  grassland,  shrubland,  and 
forest  with  scattered  native  trees.  It 
ranges  in  elevations  between  458  and 
1,047  m  (1.502  and  3.434  ft).  Associated 
plant  species  include  Dodonaea  viscosa, 
Metrosideros  polymoqjha,  Styphelia 
tameiameiae,  or  Dicranopteris  linearis 
(Gagne  and  Cuddihy  1999;  HINHP 
Database  2000;  Wagner  et  al.  1999). 

The  major  threats  to  Schiedea  lydgatei 
are  habitat  degradation  by  feral 
ungulates;  competition  with  the  non- 
native  plant  species  Melinus 
minutiflom;  and  catastrophic  extinction 
due  to  random  environmental  events, 
primarily  fire,  because  in  this  species' 
dry,  windswept  habitat  a  single  fire 
could  potentially  destroy  a  large  part  of 
the  popiilations  (57  PR  46325;  Service 
1996a). 

Schiedea  sarmentosa  (NCN) 

Schiedea  sarmentosa,  a  short-lived 
perennial  herb  of  the  pink  family 
(Caryophyllaceae),  is  a  many-branched 
shrub.  The  opposite  leaves  are  slender, 
threadlike,  and  covered  with  dense, 
glandular  hairs.  There  may  be  as  many 
as  40  to  60  inflorescences  on  one  plant, 
often  with  50  to  100  flowers  in  each 
inflorescence.  The  flowers  are  female  on 
some  plants  and  bisexual  on  others.  The 
green  sepals  are  egg-shaped  and 
somewhat  hairy.  The  staminodes  (false 
stamens)  are  half  as  long  as  the  sepals 
and  two-branched  at  the  tip.  The  fruits 
are  oval  capsules.  This  species  differs 
from  others  in  this  endemic  Hawaiian 
genus  by  its  densely  bushy  habit,  leaf 
width,  hairiness,  and  staminode  length 
(Wagner  et  al.  1999). 

The  population  in  Makolelau  Gulch 
has  a  frequency  of  31  percent  females. 
Based  on  analyses  of  pollen-ovule 
ratios,  pollen  size,  inflorescence 
structure,  and  comparison  to  other 
Schiedea  species  tested  in  a  wind 
tunnel.  Schiedea  sarmentosa  coiild  be 
wind-pollinated.  No  other  life  history 
information  for  this  species  is  available 
(Service  1998a). 

Schiedea  sarmentosa  has  been  found 
in  Kawela  Gulch.  Makolelau.  and  Onini 
Gulch.  Currently,  only  two  populations 
are  known  to  be  extant.  One  population 
on  privately  owned  land  at  TOCH's 
Kamakou  Preserve  numbers 
approximately  30  individuals.  The  other 
population  occurs  on  privately  owned 
land  in  Makolelau,  and  consists  of  four 
subpopulations  totaling  approximately 
300  to  400  individuals.  Estimates  of  the 
total  number  of  individuals  have  ranged 


up  to  1 .000.  An  accurate  count  is 
somewhat  difficult  because  this  species 
is  interspersed  with  Schiedea  lydgatei 
(Service  1998a;  HINHP  Database  2000; 
GDSI  2000). 

Schiedea  sarmentosa  is  typically 
found  on  slopes  in  Metrosideros 
polymorpha-Dodonaea  viscosa  lowland 
dry  or  mesic  shrubland  or  dry  to  mesic 
forest  dominated  by  Metrosideros 
polymorpha  and/or  Diospyros 
sandwicensis  between  316  and  1.072  m 
(1,036  and  3,516  ft)  elevation. 
Associated  species  include  Styphelia 
tameiameiae,  Chenopodium  oahuensis 
(aheahea).  Alyxia  oliviformis,  Pleomele 
auwahiensis,  Bidens  menziesii,  Carex 
meyenii  (NCN).  Lipochaeta  rockii 
(nehe),  Nestegis  sandwicensis, 
Nothocestnim  latifolium  (aiea),  Sida 
fallax,  Sophora  chrysophylla  (mamane), 
or  Chamaesyce  sp.  (HINHP  Database 
2000;  J.  Lau.  in  litt.  2001). 

Major  threats  to  Schiedea  sarmentosa 
include  habitat  degradation  by  feral 
goats  and  pigs,  competition  by  the  non- 
native  plants  Melinis  minutiflom  and 
FUcinus  communis  (castor  bean),  and 
fire.  The  species  is  also  threatened  by  a 
risk  of  extinction  from  naturally 
occurring  events  due  to  the  low  number 
of  populations  (61  FR  53130;  Service 
1998a). 

Silene  alexandri  (NCN) 

Silene  alexandri,  a  member  of  the 
pink  family  (Caryophyllaceae).  is  an 
erect,  short-lived  perennial  herb,  30  to 
60  cm  (1  to  2  ft)  tall,  and  woody  at  the 
base.  The  narrow,  elliptic  leaves  are 
hairless  except  for  a  firinge  along  the 
margins.  Flowers  are  arranged  in  open 
clusters  on  stalks.  The  hairless  stems, 
flowering  stalks,  and  sepals  and  the 
larger  flowers  with  white  petals  separate 
this  species  bom  other  members  of  the 
genus  (Wagner  et  al.  1999). 

Currently,  no  life  history  information 
is  available  for  this  species. 

Historically.  Silene  alexandri  was 
known  bom  Makolelau  and  Kamalo  on 
East  Molokai.  Recently,  the  one 
population  comprised  of  fewer  than  10 
individuals  was  reported  to  be 
extirpated  in  the  wild.  However, 
individuals  remain  in  cultivation 
(Perlman,  pers.  comm.  2001;  GDSI  2000; 
HINHP  Database  2000). 

The  only  known  population  was 
found  on  moderate  to  steep  slopes  or 
cliffs  in  dry  forest  at  an  elevation 
between  316  and  1 ,073  m  (1 ,036  and 
3.519  ft).  Associated  plant  species 
include  Dodonaea  viscosa,  Styphelia 
tameiameiae,  Bidens  menziesii, 
Schiedea  spp..  Carex  wahuensis  (NCN), 
or  Diospyros  sandwicensis  (J.  Lau,  in 
litt.  2001). 


Threats  to  Silene  alexandri  include 
habitat  degradation  by  feral  goats, 
possible  predation  by  goats  and  cattle 
(Bos  taurus],  and  catastrophic  extinction 
through  random  environmental  events, 
of  which  the  most  serious  is  fire,  due  to 
the  vulnerability  of  this  single 
population  (57  FR  46325;  Service 
1996a). 

Stenogyne  bi/fc/a  (NCN) 

Stenogyne  bifida,  a  nonaromatic 
member  of  the  mint  family  (Lamiaceae), 
is  a  climbing  short-lived  perennial  herb, 
with  smooth  or  slightly  hairy,  four- 
angled  stems.  The  opposite, 
membranous,  toothed  leaves  are  oval  or 
elliptical  in  shape,  and  are  hairless 
except  for  the  midribs.  Flowers  are 
usually  arranged  in  groups  of  two  to  six 
in  each  of  several  whorls  at  the  ends  of 
the  stems.  The  petals  are  fused  into  a 
nearly  straight,  yellow  tube  which  flares 
into  pale-brown  lobes  comprising  an 
upper  and  a  lower  lip.  The  fruits  are 
fleshy,  black  nutlets.  The  long,  narrow 
calyx  teeth  and  the  deep  lobe  in  the 
upper  lip  of  the  yellow  corolla  separate 
this  species  from  others  of  the  genus 
(Weller  and  Sakai  1999). 

Currently,  no  life  history  information 
is  available  for  this  species  (Service 
1996a). 

Historically,  Stenogyne  bifida  was 
known  from  scattered  populations  from 
Waianui  in  central  Molokai  to  Pukoo 
Ridge  on  East  Molokai.  This  species  is 
now  known  from  only  five  East  Molokai 
populations  totaling  fewer  than  10 
individuals  on  Manawai-Kahananui 
Ridge  on  private  lands;  on  Kolo  Ridge, 
at  Kamoku  flats;  and  on  the  eastern  fork 
of  Kawela  Gulch  on  the  privately  owned 
land  of  TNCH's  Pelekunu  Preserve 
(GDSI  2000;  HINHP  Database  2000). 

Stenogyne  bifida  typically  grows  on 
giilch  slopes  in  Metrosideros 
polymorpha-domin&ted  montane  mesic 
to  wet  forest  with  native  species  such  as 
Cibotium  sp.,  Hedyotis  sp.,  Cyanea  sp., 
Dicranopteris  linearis,  Dodonaea 
viscosa,  Hedyotis  hillebmndii  (manono). 
Pipturus  albidus,  Psychotria  sp., 
Styphelia  tameiameiae,  Vaccinium  sp., 
Wikstroemia  sp..  Cheirodendron 
trigynum,  Broussaisia  arguta,  or 
Pouteria  sandwicensis  at  elevations 
between  336  and  1,300  m  (1.102  and 
4,264  ft)  (HINHP  Database  2000;  Service 
1996a;  J.  Lau,  in  litt.  2001). 

The  most  pervasive  threat  to  this 
species  is  habitat  degradation  by 
imgulates  (axis  deer,  goats,  and  pigs)  (57 
FR  46325;  Service  1996a). 

Tetramolopium  rockii  (NCN) 

Tetramolopium  rockii,  a  member  of 
the  aster  family  (Asteraceae),  is  a 
glandular,  hairy,  prostrate  short-lived 
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perennial  shrub  which  forms  complexly 
branching  mats.  The  species  has  been 
divided  into  two  varieties  in  the  most 
recent  treatment  of  this  genus  in  Hawaii. 
Leaves  of  variety  calcisabulorum  have 
slightly  inrolled  edges,  and  are  whitish 
due  to  the  long  silky  hairs  on  their 
surfaces.  Variety  rockii  has  smaller,  less 
hairy,  flat,  yellowish-green  leaves.  The 
leaves  of  both  varieties  are  spatula- 
shaped  with  glands  and  smooth 
margins.  Flower  heads,  arranged  singly 
at  the  ends  of  flowering  stalks,  are 
composed  of  approximately  60  to  100 
white  ray  florets  and  surround  30  to  55 
functionally  male,  yellow,  funnel- 
shaped  disk  florets.  Fruits  are  achenes 
topped  with  white  bristles.  This  species 
differs  bom  others  of  the  genus  by  its 
growth  habit,  its  hairy  and  glandular 
surfaces,  its  spatulate  leaf  shape,  and  its 
yellow  disk  florets  (Lowrey  1999). 

Currently,  no  life  history  information 
is  available  for  this  species  (Service 
1996a). 

Of  the  two  recognized  varieties  of 
Tetramolopium  rockii,  variety  rockii 
was  first  discovered  at  Moomomi  about 
80  years  ago  and  is  still  extant  in  that 
area.  Tetramolopium  rockii  var.  rockii  is 
found  in  three  areas,  from  Kalawao  to 
Kahinaakalani.  Keieho  Point  to 
Kaplalauoa,  and  from  Moomomi  to 
Kahinaakalani.  Variety  calcisabulorum 
is  only  reported  from  Keieho  Point  to 
KaplaJauoa.  intergrading  with  variety 
rockii  where  their  ranges  overlap.  The 
total  number  of  individuals  of  both 
varieties  in  the  three  populations  is 
estimated  to  be  174,000;  they  are  located 
on  State  lands,  including  State-owned 
land  managed  by  the  National  Park 
Service  at  Kalaupapa  National  Historical 
Park,  and  privately  owned  lands 
(HINHP  Database  2000;  GDSI  2000). 

Tetramolopium  rockii  is  restricted  to 
hardened  calcareous  sand  dunes  or  ash- 
covered  basalt  in  the  coastal  spray  zone 
or  coastal  dry  shrubland  and  grassland 
between  sea  level  and  199  m  (0  and  653 
ft)  elevation.  Native  plant  species 
associated  with  this  species  include 
Psydrax  odorata,  Diospyros 
sandwicensis.  Metrosideros 
polymorpha,  Osteomeles  anthyllidifolia 
(ulei),  Scaevola  sp.  (naupaka). 
Fimbristylis  cymosa  (mauu  akiaki), 
Heliotropium  anomalum  (ahinahina), 
Lipochaeta  integrifolia  (nehe),  Sida 
fallax,  or  Sporobolus  virginicus  (akiaki) 
(Service  1996a;  HINHP  Database  2000; 
Lowrey  1999). 

The  major  threats  to  Tetramolopium 
rockii  are  habitat  degradation  by 
ungulate  (axis  deer  and  cattle)  activity 
and  human  recreation,  competition  with 
the  non-native  plant  Prosopis  pallida 
(kiawe),  and  catastrophic  extinction  due 
to  fire  (57  FR  46325). 


Multi-Island  Species 

Adenophorus  periens  (pendant  kihi 
fern) 

Adenophorus  periens,  a  short-lived 
perennial  member  of  the  grammitis 
family  (Grammitidaceae),  is  a  small, 
pendant,  epiphytic  (not  rooted  on  the 
groimd)  fern.  This  species  differs  from 
other  species  in  this  endemic  Hawaiian 
genus  by  having  hairs  along  the  pinna 
(leaflets)  margins,  by  the  pinnae  being  at 
right  angles  to  the  midrib  axis,  by  the 
placement  of  the  sori  (a  group  or  cluster 
of  spore  cases)  on  the  pinnae,  and  the 
degree  of  dissection  of  each  pinna 
(Service  1999a;  Linney  1989). 

Little  is  known  about  the  life  history 
of  Adenophorus  periens,  which  seems 
to  grow  only  in  dense  closed-canopy 
forest  with  high  humidity.  Its  breeding 
system  is  imknown,  but  outbreeding  is 
very  likely  to  be  the  predominant  mode 
of  reproduction.  Spores  (minute, 
reproductive  dispersal  unit  of  ferns  and 
fern  allies)  are  dispersed  by  wind, 
possibly  by  water,  and  perhaps  on  the 
feet  of  birds  or  insects.  Spores  lack  a 
thick  resistant  coat,  which  may  indicate 
their  longevity  is  brief,  probably 
measured  in  days  at  most.  Due  to  the 
weak  diff'erences  between  seasons,  there 
seems  to  be  no  evidence  of  seasonality 
in  growth  or  reproduction.  Additional 
information  on  reproductive  cycles, 
longevity,  specific  envfronmental 
requirements,  and  limiting  factors  is  not 
available  (Service  1999a;  Linney  1989). 

Historically,  Adenophorus  periens 
was  known  from  Kauai,  Oahu,  Lanai, 
East  Maui,  and  Hawaii  Island. 
Currently,  it  is  known  from  several 
locations  on  Kauai,  Molokai,  and 
Hawaii.  On  Molokai,  it  is  found  in  a 
single  population  containing  seven 
individuals  on  the  privately  owned  land 
within  TNCH's  Kamakou  Preserve 
(GDSI  2000;  HINHP  Database  2000). 

On  Molokai,  Adenophorus  periens  is 
an  epiphyte  usually  growing  on 
Metrosideros  polymorpha  trunks,  is 
found  in  Metrosideros  polymorpha- 
Myrsine  lessertiana  forest  at  elevations 
between  811  and  1,508  m  (2,660  and 
4,946  ft).  It  is  found  in  habitats  of  well- 
developed,  closed  canopy  providing 
deep  shade  and  high  humidity. 
Associated  native  species  include 
Broussasia  arguta,  Cheirodendron 
trigynum,  Coprosma  ochracea,  Cyanea 
sp.,  Cyrtandra  sp.  (haiwale). 
Dicranopteris  linearis,  Freycinetia 
arborea,  Hedyotis  terminalis,  Labordia 
hirtella  (NCN),  Machaerina  angustifolia 
(uki),  Psychotria  hexandra  (kopiko), 
Styphelia  tameiameiae.  Ilex  anomala, 
Vaccinium  calycinum  (ohelo),  Cibotium 
glaucum  (hapuu),  Melicope  sp.,  Viola 
robusta  (pamakani).  Stenogyne 


kamehamehae  (NCN),  Anoectochilus 
sandvicensis  (jewel  orchid),  or 
Syzygium  sandwicensis  (HINHP 
Database  2000;  Service  1999a;  Linney 
1989). 

The  threats  to  this  species  on  Molokai 
are  habitat  degradation  by  feral  pigs  and 
goats,  and  competition  with  the  non- 
native  plant  Psidium  cattleianum 
(strawberry  guava)  (HINHP  Database 
2000;  59  FR  56333;  Service  1999a). 

Alectryon  macrococcus  (mahoe) 

Alectryon  macrococcus,  a  long-lived 
perennial  member  of  the  soapberry 
family  (Sapindaceae),  consists  of  two 
varieties,  macrococcus  and 
auwahiensis,  both  of  which  are  trees 
with  reddish-brown  branches  and  net- 
veined  paper-  or  leather-like  leaves  with 
one  to  five  pairs  of  sometimes 
asymmetrical  egg-shaped  leaflets.  The 
underside  of  the  leaf  has  dense  brown 
hairs  only  when  young  in  A. 
macrococcus  var.  macrococcus  and 
whether  young  or  mature  (persistent)  in 
A.  macrococcus  var.  auwahiensis  (only 
foimd  on  East  Maui).  The  only  member 
of  its  genus  found  in  Hawaii,  this 
species  is  distinguished  from  other 
Hawaiian  members  of  its  family  by 
being  a  tree  with  a  hard  fruit  2.5  cm  (0.9 
in)  or  more  in  diameter  (Kimura  and 
Nagata  1980;  Wagner  et  al.  1999). 

Alectryon  macrococcus  is  a  relatively 
slow-growing  tree  that  grows  in  xeric  to 
mesic  sites  and  is  adapted  to  periodic 
drought.  Little  else  is  known  about  the 
life  history  of  this  species.  Flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  and  specific 
environmental  requirements  are 
unknown  (Service  1997). 

Historically  and  cxurently.  Alectryon 
macrococcus  var.  macrococcus  is 
known  from  Kauai,  Oahu,  Maui,  and 
Molokai.  On  Molokai.  it  is  foimd  on  the 
privately  owned  land  of  TNCH's 
Kamakou  Preserve,  along  the  Puu 
Kolekole  jeep  road.  Kaunakakai  Gulch, 
and  Kamiloloa  Gulch  in  a  total  of  three 
populations  containing  nine  individuals 
on  State  and  privately  owned  lands 
(GDSI  2000;  HINHP  Database  2000). 

On  Molokai,  Alectryon  macrococcus 
var.  macrococcus  typically  grows  on  dry 
or  talus  slopes  or  in  gulches  within  dry 
or  mesic  lowland  forest  between 
elevations  of  534  and  1.120  m  (1,751 
and  3,674  ft).  Associated  native  plants 
include  Dodonaea  viscosa,  Nestegis 
sandwicensis,  Nothocestrum  sp.  (aiea), 
Pleomele  sp.  (halapepe),  Psychotria  sp., 
Streblus  pendulina  (aiai),  Myrsine  sp. 
(kolea),  or  Lipochaeta  sp.  (nehe) 
(Service  1997;  HINHP  Database  2000; 
Wagner  efai.  1999). 

Tne  threats  to  Alectryon  macrococcus 
var.  macrococcus  on  Molokai  include 
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habitat  degradation  by  feral  goats  and 
pigs;  competition  from  non-native  plant 
species,  such  as  Melinus  minutiflom. 
Pennisetum  clandestinum  (kikuyu 
grass),  Schinus  terebinthifolius,  and 
Psidium  cattleianum;  damage  from  the 
black  twig  borer  (Xylosandnis 
compactus);  seed  predation  by  rats, 
mice  ^^4us  domesticus],  and  insects 
(probably  the  endemic    . 
microlepidopteran  (small  caterpillar) 
Prays  cf.  fulvocanella);  loss  of 
pollinators;  and  catastrophic  extinction 
through  a  single  natural  or  himian- 
caused  environmental  disturbance  (e.g., 
fire)  due  to  the  very  small  remaining 
number  of  individuals  and  their  limited 
distribution  on  Molokai  (Service  1997; 
57  FR  20772;  HINHP  Database  2000). 

Bonamia  menziesU  (NCN) 

Bonamia  menziesU,  a  member  of  the 
morning  glory  family  (Convolvulaceae) 
and  a  short-lived  perennial,  is  a  vine 
with  twining  branches  that  are  fuzzy 
when  young.  This  species  is  the  only 
member  of  the  genus  that  is  endemic  to 
the  Hawaiian  Islands  and  differs  from 
other  genera  in  the  family  by  its  two 
styles,  longer  stems  and  petioles,  and 
rounder  leaves  (Austin  1999). 

Little  is  known  about  the  life  history 
of  Bonamia  menziesU.  Reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999a). 

Historically,  Bonamia  menziesU  was 
known  from  Kauai,  the  Waianae 
Moimtainsof  Oahu,  Molokai,  Maui,  and 
the  Island  of  Hawaii.  Currently,  this 
species  is  extant  on  Kauai,  Oahu,  Lanai, 
Maui,  and  the  Island  of  Hawaii.  This 
species  was  last  collected  on  Molokai  in 
1918  from  Maunaloa  by  J.  F.  Rock 
(HINHP  Database  2000). 

There  is  currently  no  information 
about  the  preferred  habitat  of  or  threats 
to  Bonamia  menziesU  on  Molokai. 

Brighamia  rockU  (pua  ala) 

Brighamia  rockii.  a  long-lived 
perennial  member  of  the  bellflower 
family  (Campanulaceae),  grows  as  an 
unbranched  stem  succulent  wath  a 
thickened  stem  that  tapers  from  the 
base.  This  species  is  a  member  of  a 
imique  endemic  Hawaiian  genus  with 
only  one  other  species,  found  on  Kauai, 
from  which  it  differs  by  the  color  of  its 
petals,  its  longer  calyx  (fused  sepals) 
lobes,  and  its  shorter  flower  stalks 
(Lammers  1999). 

Observations  of  Brighamia  rockii  by 
Gemmill  (1996)  have  provided  the 
following  information:  the  reproductive 
system  is  protandrous,  meaning  there  is 
a  time  separation  between  the 
production  of  male  and  female  gametes. 


in  this  case  a  separation  of  several  days; 
only  5  jwrcent  of  the  flowers  produce 
pollen;  very  few  fruits  are  produced  per 
inflorescence;  there  are  20  to  60  seeds 
per  capsule;  and  plants  in  cultivation  at 
an  age  of  9  months  have  flowers.  This 
species  was  observed  in  flower  during 
August  (HINHP  Database  2000;  Service 
1996a). 

Historically,  Brighamia  rockii  ranged 
along  the  northern  coast  of  East  Molokai 
from  Kalaupapa  to  Halawa  and  may 
possibly  have  grown  on  Lanai  and  Maui. 
Currently,  it  is  only  extant  on  Molokai 
in  a  total  of  four  populations  with 
between  121  to  131  individual  plants 
occurring  on  State  and  privately  owned 
lands.  It  occiirs  on  steep,  inaccessible 
sea  cliffs  along  East  Molokai's  northern 
coastline  from  Anapuhi  Beach  to  Wailau 
Valley  on  private  lands,  and  on  the 
relatively  inaccessible  State-owned  sea 
stack  of  Huelo,  east  of  Anapuhi  Beach 
(HINHP  Database  2000;  K.  Wood,  in  litt. 
2000;  GDSI  2000;  Lammers  1999). 

On  Molokai,  Brighamia  rocku  is 
found  in  rock  crevices  on  steep  basalt 
sea  cliffs,  often  within  the  spray  zone, 
in  coastal  dry  or  mesic  forest,  Eragrostis 
variabiUs  (kawelu)  mixed  coastal  cliff 
communities,  or  shrubland,  or 
Pritcbardia  sp.  (loulu)  coastal  mesic 
forest  between  sea  level  and  671  m  (0 
and  2,201  ft).  Associated  native  species 
include  Pritcbardia  billebrandU  Qoulu), 
Chamaesyce  celastroides  var. 
amplectans  (akoko),  WUcstroemia  uva- 
ursi  (akia),  Carex  wabuensis  ssp. 
wahuensis  (NCN),  Mariscus  phleoides 
ssp.  phleoides  (NCN),  Emgrostis 
variabiUs,  DianeUa  sandwicensis 
(ukiuki),  Cocculus  trilobus  (huehue), 
Phymatosorus  scolopendria  (lauae), 
Crytomium  falcatum  (ahina  kuahiwi), 
Lepidium  bidentatum  var.  o-waihiense 
(anaimau),  Pittosporum  halophUum 
(hoawa),  Artemisia  sp.,  Bidens  sp. 
(kookoolau),  Scbiedea  globosa  (NCN), 
Reynoldsia  sandwicensis  (ohe), 
Pandanus  tectorius  (hala),  Peucedanum 
sandwicensis  (makou),  Hedyotis 
Uttoralis  (NCN),  Metrosideros 
polymorpba,  Psydrax  odorata, 
Diospyros  sandwicensis,  Osteomeles 
anthyllidifoUa,  Tetramolopium  cassia 
(pamakani).  Senna  gaudichaudii 
(kolomona),  or  Scaevola  sericea 
(naupaka  kahakai)  (HINHP  Database 
2000;  Lammers  1999;  K,  Wood,  in  Hit. 

2000). 

The  threats  to  this  species  on  Molokai 
are  habitat  degradation  (and  possibly 
predation)  by  axis  deer  and  goats; 
competition  with  the  non-native  plants, 
Cyperus  gracilis  (McCoy  grass),  Digftaria 
ciliaris  (Henry's  crabgrass),  Digitaria 
insularis  (sourgrass),  Ficus  microcarpa 
(Chinese  banyan),  Kalanchoe  piimata, 
Lantana  camara  (lantana),  Oxalis 


comiculata  (yellow  wood  sorrel), 
Pluchea  symphytifolia  (sourbush), 
Portulaca  oleracea  (pigweed),  and 
Solanum  seaforthianum  (NCN);  seed 
predation  by  rats;  and  lack  of  pollinators 
(Service  1996a;  57  FR  46325;  HINHP 
Database  2000). 

Centaurium  sebaeoides  (awiwi) 

Centaurium  sebaeoides,  a  member  of 
the  gentian  family  (Gentianaceae),  is  an 
annual  herb  with  fleshy  leaves  and 
stalkless  flowers.  This  species  is 
distinguished  from  Centaurium 
erythraea  (bitter  herb),  which  is 
naturalized  in  Hawaii,  by  its  fleshy 
leaves  and  the  unbranched  arrangement 
of  the  flower  cluster  (Wagner  et  al. 
1999). 

Centaurium  sebaeoides  has  been 
observed  flowering  in  April.  Flowering 
may  be  induced  by  heavy  rainfall. 
Populations  are  found  in  dry  areas,  and 
plants  are  more  likely  to  be  foimd 
following  heavy  rains.  This  species 
appears  to  be  a  determinate  annual; 
triggered  by  declining  photoperiod,  the 
plant  produces  seeds  and  dies.  Medeiros 
et  al.  (1999)  noted  that  in  the  wild 
seedlings  first  appeared  in  March  and 
April;  flowers  first  appeared  in  April 
and  May;  mature  capsules  were 
observed  beginning  in  May  and 
continuing  through  June;  and  by  the 
first  week  of  July,  most  plants  were 
dead.  No  additional  life  history 
information  is  available  for  this  plant 
(Service  1995a). 

Historically  and  currently, 
Centaurium  sebaeoides  is  known  frtiin 
scattered  localities  on  Kauai,  Oahu. 
Molokai,  Lanai,  and  Maui.  Currently  on 
Molokai,  there  are  a  total  of  five 
populations  containing  thousands  of 
individuals,  near  Mokio  Point  on 
privately  owned  land  and  in  Kalaupapa 
National  Historical  Park  which  is  on 
State-owned  land  managed  by  the 
National  Park  Service  (Oiuck  Chimera, 
formerly  with  Biological  Resources 
Division  (BRD),  pers.  comm.  2000;  GDSI 
2000;  HINHP  Database  2000;  Wagner  et 
al.  1999). 

On  Molokai,  Centaurium  sebaeoides 
grows  in  volcanic  or  clay  soils  or  on 
cliffs  in  arid  coastal  areas  at  elevations 
between  sea  level  and  409  m  (0  and 
1,341  ft).  Associated  species  include 
Chamaesyce  celastroides  (akoko), 
Dodonaea  viscosa,  Fimbristylis  cymosa, 
Heteropogon  contortus  (pili  grass), 
Lipochaeta  heterophylla  (nehe), 
Lipochaeta  integrifolia,  Lycium 
sandwicense  (ohelo  kai),  Lysimachia 
mauritiana  (kolokolo  kuahiwi). 
Mariscus  phleoides  (NCN),  Panicum 
fauriei  (NCN),  Panicum  torridum 
(kakonakona),  Scaevola  sericea, 
Schiedea  globosa,  Sida  fallax. 
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Wikstroemia  uva-ursi,  Artemisia  sp., 
Bidens  sp.,  Jacquemontia  ovalifolia 
(pauohiiaka),  or  Upochaeta  succulenta 
(nehe)  (Medeiros  et  al.  1999;  56  FR 
55770;  Wagner  et  al.  1999). 

The  major  threats  to  this  species  on 
Molokai  are  displacement  by  non- 
native,  woody  species,  such  as: 
Casuarina  equisetifolia  (paina), 
Casuarina  glauca  (saltmarsh),  Leucaena 
leucocephala  (koa  haole),  Prosopis 
pallida,  Schinus  terebinthifolius, 
Syzygium  cumini  (Java  plum),  and 
Toumefortia  argentea  (tree  heliotrope); 
trampling  and  habitat  degradation  by 
feral  goats  and  cattle;  and  damage 
caused  by  off-road  vehicles  (Medeiros  et 
al.  1999). 

Ctenitis  squamigera  (pauoa) 

Ctenitis  squamigera  is  a  short-lived 
perennial  and  a  member  of  the 
spleenwort  family  (Aspleniaceae).  It  has 
a  rhizome  (horizontal  stem)  5  to  10 
millimeters  (mm)  (0.2  to  0.4  in)  thick, 
creeping  above  the  ground  and  densely 
covered  with  scales  similar  to  those  on 
the  lower  part  of  the  leaf  stalk.  Cteiutis 
squamigera  can  be  readily  distinguished 
from  other  Hawaiian  species  of  Ctenitis 
by  the  dense  covering  of  tan-colored 
scales  on  its  fronds  (Wagner  and  Wagner 
1992;  Degener  and  Degener  1957). 

Reproductive  cycles,  longevity, 
specific  environmental  requirements 
and  limiting  factors  are  unknown 
(Service  1998b). 

Historically,  Ctenitis  squamigera  was 
recorded  from  Kauai,  Oahu,  Molokai, 
Lanai,  Maui,  and  Hawaii.  It  is  currently 
found  on  Oahu,  Lanai,  Molokai,  and 
Maui.  There  is  currently  a  single 
population  with  20  individuals  on  the 
island  of  Molokai  in  Wawaia  Gulch  on 
privately  owned  land  (GDSI  20100;  J. 
Lau,  in  Utt.  2000;  HINHP  Database 
2000). 

On  Molokai,  Ctenitis  squamigera  is 
found  in  mesic  forest  and  gulch  slopes 
between  elevations  of  757  and  1,133  m 
(2,483  and  3.716  ft).  Associated  native 
plant  taxa  include  Metrosideros 
polymorpba,  Diospyros  sandwicensis, 
Nestegis  sandwicensis,  Xylosma 
hawaiiense  (maua),  Pouteria 
.  sandwicensis,  Nephrolepis  exaltata, 
Carex  meyenU,  Dryopteris  unidentata 
(NCN),  or  Pleomele  auwahiensis  (J.  Lau. 
in  Utt.  2000;  Service  199Bb;  59  FR 
49025). 

The  primary  threats  to  Ctenitis 
squamigera  are  habitat  degradation  by 
goats,  and  competition  with  the  non- 
native  plant  taxa  Schinus 
terebinthifolius  and  Melirus  minutiflora 
(J.  Lau,  in  litt.  2000;  Service  1998b;  59 
FR  49025). 


Cyanea  grimesiana  ssp.  grimesiana 
(haha) 

Cyanea  grimesiana  ssp.  grimesiana,  a 
short-lived  perennial  member  of  the 
bellflower  family  (Campanulaceae),  is  a 
shrub  with  pinnately  divided  leaves. 
This  species  is  distinguished  from 
others  in  this  endemic  Hawaiian  genus 
by  the  pinnately  lobed  leaf  margins  and 
the  width  of  the  leaf  blades.  This 
subspecies  is  distinguished  from  the 
other  two  subspecies  by  the  shape  and 
size  of  the  calyx  lobes,  which  overlap  at 
the  base  (Lanuners  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  On  Molokai,  flowering 
plants  have  been  observed  in  July  and 
August.  Reproductive  cycles,  longevity, 
specific  environmental  requirements, 
and  limiting  factors  are  vuniknown 
(Service  1999a). 

Historically  and  currently,  Cyanea 
grimesiana  ssp.  grimesiana  is  known 
from  Oahu,  Molokai,  Lanai,  and  Maui. 
On  Molokai,  it  is  found  in  a  total  of  two 
populations  containing  eight 
individuals,  in  Wailau,  Puu  Kahea  and 
Olokui  NAR  on  State-owned  lands 
(GDSI  2000;  HINHP  Database  2000; 
Service  1999a). 

On  Molokai,  Cyanea  grimesiana  ssp. 
grimesiana  is  typicaUy  found  in  mesic 
forest  often  dominated  by  Metrosideros 
polymorpba  or  Metrosideros 
polymorpba  and  Acacia  koa  (koa).  or  on 
cliffs,  at  elevations  between  93  and 
1,354  m  (305  and  4,441  ft).  Associated 
plants  include  Psychotria  sp.,  Bobea  sp. 
(ahakea),  Antidesma  sp.  (hame), 
Syzygium  sandwicensis,  Xylosma  sp. 
(maua),  Cibotium  sp.,  Doodia  sp. 
(okupukupulauii),  Nephrolepis  sp. 
(kupukupu),  Cyrtandra  sp., 
Dicranopteris  linearis,  or  Freycinetia 
arborea  (HINHP  Database  2000). 

The  tlueats  to  this  species  on  Molokai 
are  habitat  degradation  and/or 
destruction  caused  by  axis  deer,  feral 
goats,  and  pigs;  competition  with 
various  non-native  plants,  such  as 
Clidemia  hirta;  catastrophic  extinction 
by  randomly  naturally  occurring  events 
(e.g.,  fire,  landslides)  due  to  the  small 
number  of  existing  individuals; 
trampling  by  hikers;  seed  predation  by 
rats;  and  predation  by  various  slugs 
[MUax  spp.)  (HINHP  Database  2000;  61 
FR  53108;  Service  1999a). 

Cyperus  trachysanthos  (Puukaa) 

Cyperus  trachysanthos,  a  member  of 
the  sedge  family  (Cyperaceae),  is  a 
short-lived  perennial  grass-like  plant 
with  a  short  rhizome  (underground 
stem).  The  culms  (aerial  stems)  are 
densely  tufted,  obtusely  triangular  in 
cross  section,  tall,  sticl^,  and  leafy  at 
the  base.  This  species  is  distinguished 


from  others  in  the  genus  by  the  short  _ 
rhizome,  the  leaf  sheath  with  partition's 
at  the  nodes,  the  shape  of  the  glumes, 
and  the  length  of  the  culms  (Koyama . 
1999). 

Little  is  known  about  the  life  history 
of  Cyperus  trachysanthos.  Reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  imknown  (Service 
1999a). 

Historically,  Cyperus  trachysanthos  ■ 
was  known  from  Niihau,  Kauai,  and 
scattered  locations  on  Oahu,  Molokai, 
and  Lanai.  This  species  is  now  extant  on 
Niihau,  Kauai,  and  Oahu.  This  species 
was  last  collected  on  Molokai  in  1912 
from  Maunaloa  by  J.  F.  Rock  (HINHP 
Database  2000). 

There  is  currently  no  information 
about  the  preferred  habitat  of  or  threats 
to  Cyperus  trachysanthos  on  Molokai. 

Diellia  erecta  (Aspleniuim-leaved 
Diellia) 

Diellia  erecta,  a  short-lived  perennial 
member  of  the  spleenwort  family 
(Aspleniaceae),  is  a  fern  that  grows  in 
tufts  of  3  to  9  lance-shaped  fronds 
which  emerge  frtjm  a  rhizome  covered 
with  brown  to  dark  gray  scales.  This 
species  differs  from  other  members  of 
the  genus  in  having  brown  or  dark  gray 
scales  usually  more  than  2  cm  (0.8  in) 
in  length,  fused  or  separate  sori  along 
both  margins,  shiny  black  midribs  that 
have  a  hardened  surface,  and  veins  that 
do  not  usually  encircle  the  sori  (Degener 
and  Greenwell  1950;  Robinson  1912; 
Wagner  1952). 

Little  is  known  about  the  life  history 
of  this  taxon.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
ui^own  (Service  1999a). 

Historically,  Diellia  erecta  was  knovra 
fit)m  Kauai,  Oahu,  Molokai,  Lanai, 
Maui,  and  Hawaii  Island.  Currently,  it  is 
known  from  Kauai,  Oahu,  Molokai, 
Maui,  and  Hawaii.  On  Molokai,  it  is 
known  frum  a  total  of  three  populations 
containing  at  least  10  individuals  in 
Halawa  Valley,  Kahuaawi  Gulch, 
Makolelau  and  Onini  Gulch  on  privately 
owned  lands  (HINHP  Database  2000;  K. 
Wood,  in  litt.  1999;  Service  1999a). 

On  Molokai,  Diellia  erecta  is  foimd  in 
mixed  mesic  forest  and  mesic  Diospyros 
sandwicensis  forest  between  elevations 
of  750  and  1.133  m  (2.460  and  3.716  ft). 
Associated  native  plant  species  include 
Alyxia  oliviformis,  Metrosideros 
polymorpba,  Bobea  sp.,  Coprosma 
foliosa  (pilo).  Dodonaea  viscosa.         ' 
Dryopteris  unidentata,  Myrsine  sp., 
Ochrosia  compta  (holei),  Dubautia 
linearis  ssp.  opposita  (naenae), 
Psychotria  sp.,  Pleomele  auwahiensis, 
Sophora  chrysophyUa,  StypheUa 
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tameiameiae,  Syzygium  sandwicensis, 
or  Wikstroemia  sp.  (HINHP  Database 
2000;  K.  Wood,  in  litt.  1999). 

The  major  threats  to  Diellia  erecta  on 
Moiokai  are  habitat  degradation  by  pigs, 
goats,  and  axis  deer;  competition  with 
the  non-native  plant  species  Fraxinus 
uhdei  (tropical  ash).  Ricinus  communis, 
Melinus  minutiflora,  Psidium 
cattleianum,  and  Blechnum  occidentale 
(NCN);  and  catastrophic  extinction  due 
to  random  naturally  ocnuring  events 
and  reduced  reproductive  vigor  due  to 
the  small  number  of  existing  individuals 
(HINHP  Database  2000;  K.  Wood,  in  litt. 
1999;  59  FR  56333;  Service  1999a). 

Diplazium  molokaiense  (NCN) 

Diplazium  molokaiense,  a  short-lived 
member  of  the  spleenwort  family 
(Aspleniaceae),  has  a  short  prostrate 
rhizome.  The  leaf  stallcs  are  15  to  20  cm 
(6  to  8  in)  long  and  green  or  straw 
colored.  The  frond  is  thin  textured, 
ovate-oblong.  15  to  50  cm  (6  to  20  in) 
long  and  10  to  15  cm  (4  to  6  in)  wide, 
truncate  at  the  base,  and  pinnate  with  a 
pinnatifid  apex.  The  sori  are  0.8  to  1.3 
cm  (0.3  to  0.5  in)  long  and  lie  alongside 
the  side  veins  of  the  pinnae.  Diplazium 
molokaiense  can  be  distinguished  from 
other  species  of  Diplazium  in  the 
Hawaiian  Islands  by  a  combination  of 
characters,  including  venation  pattern, 
the  length  and  arrangement  of  the  sori. 
frond  shape,  and  the  degree  of 
dissection  of  the  frond  (Wagner  and 
Wagner  1992). 

Reproductive  cycles,  longevity, 
specific  environmental  requirements 
and  limiting  factors  for  Diplazium 
molokaiense  are  imknown  (Service 
1998a]. 

Historically.  Diplazium  molokaiense 
was  found  on  Kauai.  Oahu.  Moiokai. 
Lanai.  and  Maui.  Currently,  this  species 
is  extant  on  Maui.  This  species  was  last 
collected  on  Moiokai  in  1912  from 
Kaluaaha  Valley  by  C.  N.  Forbes  (HINHP 
Database  2000). 

On  Moiokai.  Diplazium  molokaiense 
was  foimd  on  steep,  rocky,  wooded 
gulch  walls  in  wet  forests  between 
elevations  of  97  and  1,349  m  (318  and 
4.424  ft)  elevation  (HINHP  Database 
2000). 

There  is  no  information  on  threats 
that  may  efiiect  Diplazium  molokaiense 
on  Moiokai. 

Eugenia  koolauensis  (nioi) 

Eugenia  koolauensis,  a  member  of  the 
myrUe  family  (Myrtaceae).  is  a  long- 
lived  perennial  tree  or  shrub  between  2 
and  7  m  (7  and  23  ft)  tall  with  branch 
tips  covered  with  dense  brown  hairs. 
Eugenia  koolauensis  is  one  of  two 
species  in  the  genus  that  are  native  to 
Hawaii,  it  differs  from  the  other  species 


in  having  leaves  that  are  densely  hairy 
on  the  lower  surface  and  leaf  margins 
that  curve  under  the  leaves  (Wagner  et 
al.  1999). 

This  species  has  been  observed  in 
flower  from  February  to  December  in 
various  years.  No  other  information 
exists  on  reproductive  cycles,  longevity, 
specific  environmental  requirements,  or 
limiting  factors  (Service  1998b). 

Historically,  Eugenia  koolauensis  was 
known  frtim  Maunaloa  on  western 
Moiokai  and  from  Oahu.  CurrenUy,  this 
species  is  extant  on  Oahu.  This  species 
was  last  collected  on  Moiokai  in  1912 
bom  the  west  end  of  the  island  by  J.  F. 
Rock  (HINHP  Database  2000). 

On  Moiokai,  Eugenia  koolauensis  was 
foimd  in  rocky  gulchbs  or  on  gentle 
slopes  with  deep  soil  between  475  and 
989  m  (1,558  and  3,244  ft)  in  elevation. 
Associated  native  plant  species  include 
Nestegis  sandwicensis,  Nototrichium 
sandwicensis,  Xylosma  hawaiiensee, 
Diospyros  sandwicensis,  Nesoluma 
polynesicum,  Reynoldsia  sandwicensis, 
or  Erythrina  sandwicensis  (wiliwili)  (J. 
Lau.  in  litt.  2001). 

'  No  information  on  threats  that  may 
affect  Eugenia  koolauensis  on  Moiokai 
is  available. 

Flueggea  neowawraea  (mehamehame) 

Flueggea  neowawraea,  a  member  of 
the  spurge  family  (Euphorbiaceae)  and  a 
long-lived  perennial,  is  a  large  tree  up 
to  30  m  (100  ft)  tall  and  2  m  (7  ft)  in 
diameter  with  white  oblong  pores 
covering  its  scaly,  pale  brown  bark.  The 
thin,  papery,  oval  leaves,  4  to  14  cm  (1.5 
to  5.5  in)  long  and  2  to  9  cm  (0.8  to  3.5 
in)  wide,  are  green  on  the  upper  surface 
and  pale  green  on  the  lower  siirface. 
This  species  is  usually  dioecious 
(having  separate  male  and  female 
plants)  with  imisexual  flowers  lacking 
petals.  Male  flowers,  on  stalks  less  than 
4  mm  (0.2  in)  long,  have  five  green 
sepals  with  brownish  tips.  The  female 
flowers,  on  stalks  1  to  2.5  mm  (0.04  to 
0.1  in)  long,  have  sepals  of  unequal 
length  with  irregidar  margins.  This 
species  is  the  only  member  of  the  genus 
found  in  Hawaii  and  can  be 
distinguished  bom  other  species  in  the 
genus  by  its  large  size;  scaly  bark;  the 
shape,  size,  and  color  of  the  leaves; 
flowers  clustered  along  the  branches; 
and  the  size  and  shape  of  the  fruits 
(Hayden  1999). 

Individual  trees  of  Flueggea 
neowawraea  bear  only  male  or  female 
flowers,  and  must  be  cross-pollinated 
from  a  different  tree  to  produce  viable 
seed.  Littie  else  is  known  about  the  life 
history  of  this  species.  R^roductive 
cycles,  longevity,  specific 
environmental  requirements,  and 


limiting  factors  are  unknown  (Service 
1999a;  Hayden  1999). 

Historically,  Flueggea  neowawraea 
was  known  from  Moiokai,  Oahu,  Kauai 
and  the  island  of  Hawaii.  CurrenUy,  this 
species  is  foujid  on  Kauai,  Oahu,  Maui, 
and  the  island  of  Hawaii.  This  species 
was  last  collected  on  Moiokai  in  1931 
from  Waihii  by  G.  W.  Russ  (HINHP 
Database  2000). 

On  Moiokai,  Flueggea  neowawraea 
occurred  in  gulches  in  mesic  forest 
between  450  and  840  m  (1,476  and 
2.755  ft)  elevation  (J.  Lau,  in  litt.  2001). 

No  information  on  threats  that  may 
affect  Flueggea  neowawraea  on  Moiokai 
is  available. 

Hedyotis  mannii  (pilo) 

Hedyotis  mannii,  a  member  of  the 
coffee  family  (Rubiaceae),  is  a  short- 
lived perennial  with  smooth,  usually 
erect  stems  30  to  60  cm  (1  to  2  ft)  long, 
which  are  woody  at  the  base  and  foui- 
angled  or  -winged.  The  leaves  are 
opposite,  thin  in  textiire  and  elliptic  to 
sometimes  lance-shaped.  Stipules  (leaf- 
like appendages),  which  are  attached  to 
the  sli^dy  winged  leaf  stalks  where 
they  join  and  clasp  the  stem,  are 
triangular.  Flowers  are  arranged  in  loose 
clusters  up  to  30  cm  (1  ft)  long  at  the 
ends  of  the  stems  and  are  either  bisexual 
or  female.  This  species'  growth  habit;  its 
quadrangular  or  winged  stems;  the 
shape,  size,  and  texture  of  its  leaves; 
and  its  dry  capsule,  which  opens  when 
mature,  separate  it  bom  other  species  of 
the  genus  (Wagner  et  al.  1999). 

Currently,  no  life  history  information 
is  available  for  this  species  (Service 
1996a). 

Historically  and  currently,  Hedyotis 
mannii  is  found  on  Lanai,  West  Maui, 
and  Moiokai.  After  an  absence  of  50 
years,  this  species  was  rediscovered  on 
Moiokai  in  1987  by  Steve  Perlman  on 
private  land  in  Kawela  Gulch  in  TNCH's 
Kamakou  Preserve.  Only  five  plants  are 
known  to  exist  in  this  area  (HINHP 
Database  2000;  GDSI  2000). 

On  Moiokai,  Hedyotis  mannii  grows 
on  dark,  narrow,  rocky  gulch  walls  in 
mesic  and  wet  forests  at  593  to  1.212  m 
(1.945  to  3.975  ft)  in  elevation. 
Associated  plant  species  include 
Pipturus  sp.,Cibotium  sp..  Cyanea  sp., 
Scaevola  sp.,  or  Psychotria  sp.  (Wagner 
et  al.  1999;  HINHP  Database  2000; 
Service  1996a). 

The  threats  to  Hedyotis  mannii  on 
Moiokai  are  habitat  degradation  by  feral 
pigs;  competition  with  the  non-native 
plant  Melinis  minutiflora;  and 
catastrophic  extinction  through  random 
environmental  events  to  which  the 
limited  number  of  individuals  are 
extremely  vidnerable  (HINHP  Database 
2000;  57  FR  46325;  Service  1996a). 
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Hesperomannia  arborescens  (NCN) 

Hesperomannia  arborescens,  a  long- 
lived  perennial  member  of  the  aster 
family  (Asteraceae),  is  a  small  shrubby 
tree  that  usually  stands  1.5  to  5  m  (5  to 
16  ft)  tall.  This  member  of  an  endemic 
Hawaiian  genus  differs  from  other 
Hesperomannia  species  in  having  the 
following  combination  of  characters: 
erect  to  ascending  flower  heads,  thick 
flower  head  stalks,  and  usually  hairless 
and  relatively  narrow  leaves  (Wagner  et 
al.  1999). 

This  species  was  observed  in  flower 
from  April  through  June  and  fruit 
during  March  and  June.  No  other 
information  is  available  on  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  (Service  1998c). 

Hesperomannia  arborescens  was 
formerly  known  from  Lanai,  Moiokai, 
and  Oahu.  This  species  is  now  known 
from  Oahu,  Moiokai,  and  Maui.  On 
Moiokai,  one  population  of  five 
individuals  is  known  from  private  land 
(GDSI  2000;  HINHP  Database  2000). 

On  Moiokai,  Hesperomannia 
arborescens  is  foimd  on  slopes  or  ridges 
in  wet  Metrosideros  polymorpha- 
Dicranopteris  linearis  lowland  forest  or 
mesic  Diospyros  sandwicensis- 
Metrosideros  polymorpha  lowland 
forest  transition  zones  between  175  and 
959  m  (574  and  3.145  ft)  in  elevation. 
Associated  native  species  include 
Broussafsia  arguta,  Freycinetia  arborea, 
Antidesma  sp..  Cibotium  glaucum, 
Psychotria  mauiensis  (kopiko). 
Elaphoglossum  sp.  (ekaha),  Coprosma 
sp..  Hedyotis  sp.,  Cheirodendron  sp., 
Smilax  melastomifolia  (hoi  kuahiwi). 
Clermontia  pallida  (oha  wai). 
Thelypteris  sp.  (palapalaia). 
Diplopterygium  pinnatum  (uluhe  lau 
nui).  Ilex  anomala,  Myrsine  sp..  Urera 
glabra,  Cyrtandra  sp..  Pipturus  sp.. 
Boehmeria  grandis,  Nestegis 
sandwicensis,  Nephrolepis  exaltata,  or 
Wikstroemia  sp.  (HINHP  Database 
2000). 

The  major  threats  to  Hesperomannia 
arborescens  on  Moiokai  are  habitat 
degradation  by  feral  pigs,  goats,  and 
hxmians;  competition  with  non-native 
plant  taxa,  such  as  Clidemia  hirta, 
Kcdanchoe  piimata,  and  Rubus 
rosifolius;  and  catastrophic  extinction 
due  to  random  environmental  events  or 
reduced  reproductive  vigor  due  to  this 
species'  limited  nimibers  (59  FR  14482; 
HINHP  Database  2000). 

Hibiscus  brackenridgei  (mao  hau  hele) 

Hibiscus  brackenridgei,  a  short-lived 
pereimial  member  of  the  mallow  family 
(Malvaceae),  is  a  sprawling  to  erect 
shrub  or  small  tree.  This  species  differs 


from  other  members  of  the  genus  in 
having  the  following  combination  of 
characteristics'yellow  petals,  a  calyx 
consisting  of  triangular  lobes  with 
raised  veins  and  a  single  midrib,  bracts 
attached  below  the  calyx,  and  thin 
stipules  that  fall  off,  leaving  an  elliptic 
scar.  Three  subspecies  of  Hibiscus 
brackenridgei  are  now  recognized, 
brackenridgei,  molokaiana,  and 
mokuleianus.  Subspecies  molokaiana 
was  found  on  the  island  of  Moiokai. 
When  we  listed  this  species  in  1994 
only  two  subspecies,  brackeimdgei  and 
mokuleianus,  were  recognized. 
Subsequent  to  the  final  rule  listing  this 
species  in  1994  we  became  aware  of 
Wilson's  (1993)  taxonomic  treatment  of 
this  group  in  which  Hibiscus 
brackenridgei  ssp.  molokaiana  was 
changed  to  subspecies  status  and 
recognized  as  distinct  bom  Hibiscus 
brackenridgei  ssp.  brackenridgei. 
Wilson's  (1993)  treatment  is  cited  in  the 
supplement  in  the  revised  edition  of  the 
"Manual  of  the  Flowering  Plants  of 
Hawaii"  as  the  basis  for  recognizing 
Hibiscus  brackenridgei  ssp.  molokaiana. 
We  v«ll  address  this  name  change  in  a 
future  Federal  Register  notice  (HINHP 
Database  2000;  Bates  1999;  Wilson  1993; 
Wagner  et  al.  1999). 

Hibiscus  brackenridgei  is  known  to 
flower  continuously  from  early  February 
through  late  May,  and  intermittentiy  at 
other  times  of  year.  Intermittent 
flowering  may  possibly  be  tied  to  day 
length.  Littie  else  is  known  about  the 
life  history  of  this  plant.  Pollination 
biology,  longevity,  specific 
envirorunental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999a). 

Historically,  Hibiscus  brackenridgei 
ssp.  molokaiana  was  knowm  from 
Moiokai  and  is  currently  found  on 
Oahu.  This  species  was  last  collected  on 
Moiokai  inl920  from  Laau  Point  by  J.  F. 
Rock  (HINHP  Database  2000). 

On  Moiokai,  Hibiscus  brackenridgei 
ssp.  molokaiana  occurred  on  slopes  in 
lowland  dry  forest  and  shrubland  from 
11  to  467  m  (36  to  1,531  ft)  in  elevation 
(J.  Lau,  in  litt.  2001;  HINHP  Database 

2000). 

No  information  on  threats  that  may 
affect  Hibiscus  brackenridgei  ssp. 
molokaiana  on  Moiokai  is  available. 

Ischaemum  byrone  (Hilo  ischaemum) 
Ischaemum  byrone,  a  member  of  the 
grass  family  (Poaceae),  is  a  short-lived 
perennial  species  with  creeping 
undergroimd  and  erect  stems. 
Ischaemum  byrone  can  be  distinguished 
from  other  Hawaiian  grasses  by  its  tough 
outer  flower  bracts,  dissimilar  basic 
flower  imits,  which  are  awned  and  two- 
flowered,  and  a  di-  or  trichotomously- 


(two  or  three  part)  branching 
inflorescence  (O'Connor  1999). 
No  life  history  information  is 
currentiy  available  for  this  species 
(Service  1996b). 

Ischaemum  liyrone  was  historically 
distributed  on  Kauai.  Moiokai.  Maui, 
and  Hawaii  Island.  CurrenUy,  this 
species  is  found  on  Moiokai,  Maui,  and 
Hawaii  Island.  On  Moiokai.  there  are  a 
total  of  two  populations  containing 
between  100  to  1.000  individuals 
located  in  Wailau  Valley  and  the  eastern 
edge  of  Kikipua  on  privately  owned 
lands  (GDSI  2000;  HINHP  Database 
2000;  59  FR  10305). 

On  Moiokai,  Ischaemum  byrone  is 
foimd  in  coastal  dry  shrubland  or 
Artemisia  sp.  cliff  communities,  near 
the  ocean,  among  rocks  or  on  basalt 
cliffs  or  talus  slopes,  and  elevations 
between  sea  level  and  238  m  (0  and  781 
ft).  Associated  taxa  include  Bidens 
molokaiensis  (NCN),  Hedyotis  littoralis, 
Lysimachia  mauritiana,  Fimbristylis 
cymosa,  or  Pandanus  tectorius  (hala) 
(HINHP  Database  2000;  Gagne  and 
Cuddihy  1999;  O'Connor  1999). 

The  threats  to  Ischaemum  byrone  on 
Moiokai  are  competition  by  non-native 
grasses,  particularly  Digitaria  ciliaris; 
predation  by  goats  and  axis  deer;  and 
elimination  and  degradation  of  habitat 
through  fire  and  residential 
development  (Service  1996b). 

Isodendrion  pyrifolium  (wahine  noho 
kula) 

Isodendrion  pyrifolium,  a  short-lived 
perennial  member  of  the  violet  family 
(Violaceae),  is  a  small,  branched  shrub. 
The  species  is  distinguished  from  other 
taxa  in  the  genus  by  its  smaller,  green- 
yellow  flowers,  and  hairy  stipules  and 
leaf  veins  (Wagner  et  al.  1999). 

During  periods  of  drought,  this 
species  will  drop  all  but  the  newest 
leaves.  After  sufficient  rains,  the  plants 
produce  flowers  with  seeds  ripening 
one  to  two  months  later.  No  further 
information  is  available  on  reproductive 
cycles,  specific  environmental 
requirements.  Or  limiting  factors 
(Service  1996c). 

Isodendrion  pyrifolium  was  known 
historically  from  Kauai,  Oahu,  Maui. 
Hawaii.  Niihau.  Moiokai,  and  Lanai. 
Currently,  this  species  is  only  extant  on 
the  island  of  Hawaii.  This  species  was 
last  collected  on  Moiokai  in  the  1800s 
(HINHP  Database  2000). 

On  Moiokai,  Isodendrion  pyrifolium 
was  found  in  dry  shrublands  between 
69  and  422  m  (226  and  1,384  ft) 
elevation.  Associated  native  plant 
species  included  Dodonaea  viscosa, 
Heteropogon  contortus,  Styphelia 
tameiameiae,  or  Bidens  menziesii  (J. 
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Lau.  in  lift.  2001;  Wagner  et  al.  1999; 
HINHP  Database  2000). 

No  information  on  threats  that  may 
have  affected  Isodendrion  pyrifoHum  on 
Molokai  is  available. 

Mariscus  fauriei  (NCN) 

Mariscus  fauriei,  a  member  of  the 
sedge  femily  (Cyperaceae),  is  a  short- 
lived perennial  plant  with  somewhat 
enlarged  underground  stems  and  three- 
angled,  single  or  grouped  aerial  stems 
10  to  50  cm  (4  to  20  in)  tall.  It  has  leaves 
shorter  than  or  the  same  length  as  the 
stems  1  to  3.5  mm  (0.04  to  0.1  in)  wide. 
This  species  differs  from  others  in  the 
genus  in  Hawaii  by  its  smaller  size  and 
its  narrower,  flattened,  and  more 
spreading  spikelets  (Koyama  1999;  59 
FR  56333). 

Cxirrently,  the  reproductive  cycle, 
specific  environmental  requirements, 
and  limiting  factors  are  uiiknown  for 
this  species  {Service  1996b). 

Historically,  Mariscus  fauriei  was 
found  on  east  Molokai,  Lanai,  and  the 
island  of  Hawaii.  This  species  is  no 
longer  extant  on  Lanai.  Currently  on 
Molokai,  one  population  with  20  to  30 
plants  occurs  above  Kamiloloa  on  State- 
owned  land  (HINHP  Database  2000; 
GDSI  2000). 

On  Molokai,  Mariscus  fauriei 
typically  grows  in  Diospyros 
sandwicensis-domiiiAted  lowland  dry 
forests,  often  on  a  lava  substrate,  at 
elevations  between  436  and  1,120  m 
(1,430  and  3,673  ft).  Associated  species 
include  Psydrax  odorata,  Peperomia  sp. 
(ala  ala  wai  nui),  or  Rauvolfia 
sandwicensis  (hao)  (HINHP  Database 
2000;  Koyama  1999). 

The  threats  to  Mariscus  fauriei  on 
Molokai  are  predation  and  habitat 
degradation  by  feral  goats  and  axis  deer. 
Because  there  is  only  one  known 
population  on  Molokai,  the  species  is 
threatened  by  the  risk  of  extinction 
through  random  environmental  events 
and  through  reduced  reproductive  vigor 
(Service  1996b;  59  FR  56333). 

Marsilea  villosa  (ihiihi) 

Marsilep  villosa,  a  member  of  the 
marsilea  family  (Marsileaceae),  is  a 
short-lived  perennial  aquatic  to 
semiaquatic  fern  similar  in  appearance 
to  a  four-leaved  clover.  The  leaves  are 
home  in  pairs  along  a  thin  rhizome.  The 
leaves  and  rhizomes  vary  in 
pubescence,  depending  on  the  aridity  of 
the  habitat  at  the  time  of  development. 
A  hard  sporocarp  (hard-walled  case 
containing  male  and  female  spores)  is 
borne  at  the  base  of  a  leaf  pair.  The 
young  sporocarp,  like  the  rhizome,  is 
covered  with  rust-colored  hairs,  which 
ax9  lost  as  the  sporocarp  matures.  The 
plant  ocoirs  eiUier  in  scattered  clumps 


or  as  a  dense  interwoven  mat, 
depending  on  the  competition  with 
other  species  for  limited  habitat 
resources.  The  species  is  the  only 
member  of  the  genus  native  to  Hawaii 
and  is  closely  related  to  Marsilea  vestita 
(NCN)  of  the  western  coast  of  the  United 
States  (Service  1996c). 

Marsilea  villosa  requires  periodic 
flooding  for  spore  release  and 
fertilization,  then  a  decrease  in  water 
levels  for  the  young  plants  to  establish, 
and  finally  dry  soil  for  sporocarps  to 
mature.  Shading  reduces  vigor  of 
Marsilea  villosa.  No  other  life  history 
information  is  currently  available  for 
this  species  (Service  1996c). 

Marsilea  villosa  was  known 
historically  firom  Oahu,  Molokai  and 
Niihau.  Currently,  it  is  found  only  on 
Oahu  and  Molokai.  On  Molokai  there 
are  four  populations  with  an 
unspecified  number  of  individuals 
located  at  Kamaka  ipo,  Ilio  Point, 
Kaiehu  Point,  and  from  Kaeo  to  Moldo 
on  State-  and  privately  owned  lands 
(HINHP  Database  2000;  GDSI  2000). 

On  Molokai,  Marsilea  villosa  typically 
occurs  in  shallow  depressions  in  clay 
soil,  or  lithified  sand  dunes  overlaid 
with  alluvial  clay.  All  reported 
populations  occur  at  elevations  between 
125  and  172  m  (410  and  564  ft) 
elevation.  While  Marsilea  villosa  can 
withstand  minimal  shading,  it  appears 
most  vigorous  growing  in  open  areas. 
The  associated  native  vegetation  of 
Marsilea  villosa  on  Molokai  includes 
Heteropogon  contortus,  Sida  fallax, 
Waltheria  indica  (uhaloa),  Centaurium 
sebaeoides,  Tetramolopium  sylvae 
(pamakani),  or  Schiedea  globosa 
(Service  1996c). 

The  threats  to  Marsilea  villosa  on 
Molokai  are  the  destruction  of  natural 
hydrology;  encroachment  and 
competition  from  naturalized,  n(Mi- 
native  plants  such  as  Cenchrus  ciliaris 
(buffelgrass),  Prosopis  pallida,  Lantana 
camara,  Digitaria  insularis.  and 
Chamaecrista  nictitans  (partridge  pea); 
damage  by  off-road  vehicles  or  by 
grazing  cattle  and  axis  deer;  habitat 
destruction,  degradation,  and 
fragmentation  through  development, 
fire,  trampling  by  humans  and 
introduced  mammals;  and  catastrophic 
extinction  bom  random  environmental 
events  and  reduced  reproductive  vigor 
due  to  few  populations  and  small 
population  sizes  (Service  1996c;  57  FR 
27863). 

Melicope  mucronulata  (alani) 

Melicope  mucronulata,  a  long-lived 
perennial  of  the  citrus  family 
(Rutaceae),  is  a  small  tree  up  to  13  ft  (4 
m)  tall  with  oval  to  elliptic-oval  leaves. 
This  species  is  distinguished  from 


others  in  the  genus  by  the  growth  habit, 
the  number  of  flowers  in  each  flower 
cluster,  the  size  and  shape  of  the  fruit, 
and  the  degree  of  hairiness  of  the  leaves 
and  fruit  walls  (Stone  et  al.  1999). 

Currently,  no  life  history  information 
is  available  for  this  species  (Service 
1997). 

First  discovered  in  1920  in  Kanaio, 
East  Maui,  Melicope  mucronulata  was 
not  relocated  until  1983.  On  Molokai, 
one  population  of  two  individuals  was 
then  found  two  years  later  in  Kupaia  on 
the  privately  owned  Kamakou  Preserve 
(GDSI  2000;  HINHP  Database  2000; 
Stone  et  al.  1999). 

On  Molokai.  Melicope  mucronulata 
occurs  on  steep,  west-  or  north-focing 
slopes  in  mesic  Diospyros  sandwicensis- 
Metrosideros  polymorpha  forest, 
Metrosideros  polymorpba-Dodonaea 
viscosa  shrubland,  or  Metrosideros 
polymorpha-Styphelia  tameiameiae 
shrubland  between  elevations  of  199 
and  1,143  m  (653  and  3,749  ft). 
Associated  native  species  include 
Alyxia  oliviformis,  Nestegis 
sandwicensis,  Coprosma  foliosa, 
Psychotria  mariniana  (kopiko), 
Pleomele  auwahiensis,  Osteomeles 
anthyllidifolia,  Ochrosia  compta, 
Myrsine  lanaiensis  (kolea),  Alphitonia 
ponderosa  (kauila),  Pittosporum  sp., 
Hedyotis  terminalis,  Melicope 
hawaiensis  (alani),  or  Phyllanthus  sp. 
(NCN)  (HINHP  Database  2000;  J.  Lau,  in 
litt.  2001). 

On  Molokai,  the  major  threat  to  the 
continued  existence  of  this  species  is 
catastrophic  extinction  from  random 
environmental  events  due  to  the  few 
extant  populations  and  small  number  of 
individuds.  Habitat  degradation  by 
goats  and  pigs;  predation  by  goats;  and 
competition  with  non-native  plants, 
particularly  Melinis  minutiflora,  also 
pose  immediate  threats  to  this  species 
(Service  1997;  57  FR  20772). 

Melicope  munroi  (alani) 

Melicope  munroi,  a  long  lived 
pereimial  of  the  citrus  family 
(Rutaceae),  is  a  sprawling  shrub  up  to  3 
m  (10  ft)  tall.  The  new  growth  of  this 
species  is  minutely  hairy.  This  species 
differs  fitim  other  Hawaiian  members  of 
the  genus  in  the  shape  of  the  leaf  and 
the  length  of  the  inflorescence  (a  flower 
cluster)  stalk  (Stone  et  al.  1999). 

Little  is  known  about  the  life  history 
of  Melicope  munroi.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Service 
2001). 

Historically,  this  species  was  known 
frtim  the  Lanaihale  summit  ridge  of 
Lanai  and  above  Kamalo  on  Molokai. 
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Currently,  Melicope  munroi  is  only 
known  bom  the  Lanaihale  summit  ridge 
on  Lanai.  This  species  was  last  collected 
on  Molokai  in  1910  from  Kamalo  by  J. 
F.  Rock  (HINHP  Database  2000). 

There  is  currently  no  information 
about  the  preferred  habitat  of  or  threats 
to  Melicope  munroi  on  Molokai. 

Neraudia  sericea  (NCN) 

Neraudia  sericea,  a  short-lived 
perennial  and  a  member  of  the  nettle 
family  (Urticaceae),  is  a  3  to  5  m  (10  to 
16ft)  tall  shrub  with  densely  hairy 
branches.  The  elliptic  or  oval  leaves 
have  smooth  margins  or  slightly  toothed 
margins  on  young  leaves.  The  upper  leaf 
surface  is  moderately  hairy  and  the 
lower  leaf  siuiace  is  densely  covered 
with  irregularly  curved,  silky  gray  to 
white  hairs  along  the  veins.  The  male 
flowers  may  be  stalkless  or  have  short 
stalks.  The  female  flowers  are  stalkless 
and  have  a  densely  hairy  calyx  that  is 
either  toothed,  collar-like,  or  divided 
into  narrow  unequal  segments.  The 
fruits  are  achenes  with  the  apical 
section  separated  from  the  basal  portion 
by  a  deep  constriction.  Seeds  are  oval 
with  a  constriction  across  the  upper 
half.  Neraudia  sericea  differs  from  the 
other  four  closely  related  species  of  this 
endemic  Hawaiian  genus  by  the  density, 
length,  color,  and  posture  of  the  hairs  on 
the  lower  leaf  surface  and  by  its  mostly 
entire  leaf  margins  (Wagner  et  al.  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(Service  1999a). 

Neraudia  sericea  was  known 
historically  from  Molokai,  Lanai,  Maui, 
and  Kahoolawe.  Currently,  this  species 
is  found  only  on  Maui  and  Molokai.  On 
Molokai,  one  population  of  50  to  100 
individuals  is  known  from  Makolelau 
on  privately  owned  land  (GDSI  2000; 
HINHP  Database  2000). 

On  Molokai,  Neraudia  sericea 
generally  occurs  on  gulch  slopes  and 
gulch  bottoms  in  lowland  dry  to  mesic 
Metrosideros  polymorpha-Dodonaea 
viscosa-Styphelia  tameiameiae 
shrubland  or  forest  between  691  and 
1,043  m  (2,266  and  3,421  ft)  in 
elevation.  Other  associated  plant  species 
include  Pleomele  auwahiensis,  Alyxia 
oliviformis,  Coprosma  sp.,  or  Hedyotis 
sp.  (HINHP  Database  2000;  J.  Lau,  in  litt. 
2001;  Wagner  et  al.  1999). 
I  The  primary  threats  to  Neraudia 
sericea  on  Molokai  are  habitat 
degradation  by  feral  pigs  and  goats; 
competition  with  the  non-native  plant, 
Melinus  minutiflora;  and  catastrophic 
extinction  through  random 
environmental  events  due  to  the 


vulnerability  of  a  single  population 
(Service  1999a;  59  FR  56333). 

Peucedanum  sandwicense  (makou) 

Peucedanum  sandwicense,  a  short 
lived  perennial  and  a  member  of  the 
parsley  family  (Apiaceae),  is  a  parsley- 
scented,  sprawling  herb.  Hollow  stems 
arise  frtjm  a  short,  vertical,  perennial 
stem  with  several  fleshy  roots.  This 
species  is  the  only  member  of  the  genus 
in  the  Hawaiian  Islands  (Constance  and 
Affolter  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  imknown 
(Service  1995b). 

Historically  and  currently, 
Peucedanuin  sandwicense  was  known 
from  Molokai.  Maui,  and  Kauai. 
Discoveries  in  1990  extended  the  knovra 
distribution  of  this  species  to  the  island 
of  Oahu.  On  Molokai,  four  populations 
are  known  from  private  and  State- 
owned  lands  in  Pelekunu  Valley,  on 
Huelo  Islet  and  Mokapu  Islet,  and  State- 
owned  lands  managed  by  the  National 
Park  Service  at  Kalaupapa  National 
Historical  Park,  totaling  approximately 
50  individuals  (GDSI  2000;  HINHP 
Database  2000;  K.  Wood,  in  litt.  2000; 
Service  1995b). 

On  Molokai,  Peucedanum 
sandwicense  grows  in  cliff  habitats  in 
brown  soil  and  talus  in  Chamaesyce 
celastroides  var.  amplectans- 
Chenopodium  oahuense  coastal  dry 
shrubland  or  Diospyros  sandwicensis 
forest  bom  sea  level  to  above  840  m 
(2,755  ft)  and  is  associated  with  native 
species,  such  as  Eragrostis  sp.  (kawelu)., 
Santalum  ellipticum  (iliahialoe), 
Pritchardia  hillebrandii,  Reynoldsia 
sandwicensis,  Osteomeles 
anthyllidifolia,  Scaevola  sericea,  Senna 
gaudichaudii,  Pittosporum  halophilum, 
Sida  fallax.  Plumbago  zeylanica  (iliee), 
Artemisia  australis  (6ihinahina), 
Portulaca  lutea  (ihi),  Lepidium 
bidentatum  var.  o-waihiense,  Schiedea 
globosa,  Lipochaeta  integrifolia, 
Peperomia  remyi  (NCN),  Plectranthus 
parviflorus  (ala  ala  wai  nui),  Dianella 
sandwicensis.  or  Metrosideros 
polymorpha  (Constance  and  Affolter 
1999;  Service  1995b;  HINHP  Database 
2000;  K.  Wood,  in  litt.  2000). 

Threats  to  Peucedanum  sandwicense 
on  Molokai  are  seed  predation  by  rats 
and  competition  with  the  non-native 
plant  species  Ageratum  conyzoides 
(maile  hohono).  Coronopus  didymus 
(swinecress),  Kalanchoe  pirmata. 
Lantana  camara,  Malvastrum 

coromandelianum  ssp. 

coromandelianum  (false  mallow), 

Morinda  citrifolia  (noni),  Plantago 


lanceolata  (English  plantain),  Pluchea 
carolinensis  (sourbush),  Portulaca 
oleracea,  Elaphantopus  spicatus  (NCN), 
Schinus  terebinthifolius,  and  Sonchus 
oleraceus  (pualele)  (Service  1995b;  59 
FR  9304;  K.  Wood,  in  litt.  2000). 

Phyllostegia  mannii  (NCN) 

Phyllostegia  marmii,  a  short-lived 
perennial  and  nonaromatic  member  of 
the  mint  family  (Lamiaceae),  is  a 
climbing  vine  with  many-branched, 
four-sided,  hairy  stems.  The  opposite, 
hairy  leaves,  which  are  shaped  like 
narrow  triangles  or  narrow  triangular 
ovals,  have  coarsely  toothed  margins. 
Clusters  of  four  to  six  white  flowers  are 
arranged  in  each  of  several  false  whorls 
along  an  unbranched  flowering  stem. 
The  fruits  are  fleshy,  dark-green  to  black 
nutlets  (dry  seeds  with  a  hard  outer 
covering).  This  species  is  distinguished 
from  others  in  the  genus  by  its  hairiness; 
its  thin,  narrow  leaves,  which  are  not 
pinnately  divided;  and  the  usually  six 
flowers  per  false  whorl  in  a  terminal 
inflorescence  (Wagner  et  al.  1999). 

This  species  was  observed  with  fhiit 
in  July.  Currently,  no  additional  life 
history  information  is  available  for  this 
species  (Service  1996a). 

Historically,  Phyllostegia  marmii  was 
found  from  Hanalilolilo  to  Ohialele  on 
East  Molokai  and  at  Ukulele  on  East 
Maui.  It  has  not  been  seen  on  Maui  for 
over  70  years  and  is  apparently 
extirpated  on  that  island.  On  Molokai, 
this  species  is  now  known  from  only 
one  individual  on  Puu  Alii  on  privately 
owned  land  (GDSI  2000;  HINHP 
Database  2000;  Service  1996a). 

On  Molokai.  Phyllostegia  marmii 
grows  in  shaded  sites  in  sometimes 
foggy  and  windswept,  wet,  open, 
Metrosideros  polymorpha-dominated 
montane  forest  with  a  native  shrub  and 
Cibotium  sp.  understory  between  590 
and  1508  m  (1.935  and  4,946  ft) 
elevation.  Associated  plant  species 
include  Asplenium  sp.,  Broussaisia 
arguta,  Cheirodendron  trigynum,     , 
Coprosma  ochracea,  Cyanea  sp., 
Dicranopteris  linearis,  Hedyotis 
hillebrandii,  Pipturus  albidus,  Pouteria 
sandwicensis,  Psychotria  sp., 
Touchardia  latifolia,  Vaccinium  sp..  or 
Wikstroemia  sp.  (HINHP  Database  2000; 
Service  1996a). 

The  only  known  population  of 
Phyllostegia  mannii  is  threatened  by 
habitat  destruction  and  degradation  by 
feral  pigs.  Because  there  is  only  one 
individual  currently  extant,  a  natural  or 
himian-caused  environmental  event 
could  extirpate  the  species  (Service 
1996a;  57  FR  46325). 
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Phyllostegia  mollis  (NCN) 

Phyllostegia  mollis,  a  short-lived 
member  of  the  mint  family  (Lamiaceae), 
grows  as  a  nearly  erect,  densely  hairy, 
.  nonaromatic,  perennial  herb.  Leaves  are 
oval  in  outline  with  rounded  teeth. 
Flowers,  usually  in  groups  of  six,  are 
spaced  along  a  stem:  there  are  two 
shorter  flowering  stems  directly  below 
the  main  stem.  The  flowers  have  fused 
sepals  and  white  petals  fused  into  a  tube 
and  flaring  into  a  smaller  upper  and  a 
larger  lower  lip.  Fruits  are  fleshy,  dark 
green  to  black  nutlets.  A  suite  of 
technical  characteristics  concerning  the 
kind  and  amount  of  hair,  the  number  of 
flowers  in  a  cluster,  and  details  of  the 
various  plant  parts  separate  this  species 
from  other  members  of  the  genus 
(Wagner  et  al.  1999). 

Individual  Phyllostegia  mollis  plants 
live  for  approximately  five  years.  The 
species  is  known  to  flower  in  late  winter 
and  spring.  Additional  information  on 
the  life  history  of  this  plant, 
reproductive  cycles,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(Service  1998b). 

Historically,  Phyllostegia  mollis  was 
known  from  Oahu,  Molokai,  and  East 
Maui.  Currently,  this  species  is  only 
known  from  Oahu  and  Maui.  This 
species  was  last  collected  on  Molokai  in 
1912  from  Kamakou  Preserve  by  J.  F. 
Rock  (HINHP  Database  2000). 

On  Molokai,  Phyllostegia  mollis 
typically  grew  in  mesic  Metrosideros 
polymorpha  forests  between  551  and 
1,216  m  (1,807  and  3,988  ft)  elevation  (J. 
Lau,  in  litt.  2001). 

No  information  on  threats  that  may 
have  afi^ected  Phyllostegia  mollis  on 
Molokai  is  available. 

Plantago  princeps  (laukahi  kuahiwi) 

Plantago  princeps,  a  short-lived 
member  of  the  plantain  family 
(Plantaginaceae),  is  a  small  shrub  or 
robust  perennial  herb.  This  species 
differs  bom  other  native  members  of  the 
genus  in  Hawaii  by  its  large  branched 
stems,  flowers  at  nearly  right  angles  to 
the  axis  of  the  flower  cluster,  and  fruits 
that  break  open  at  a  point  two-thirds 
from  the  base.  The  four  varieties, 
anomala,  laxiflora,  longibracteata,  and 
princeps,  are  distinguished  by  the 
branching  and  pubescence  of  the  stems: 
the  size,  pubescence,  and  venation  of 
the  leaves;  the  density  of  the 
inflorescence:  and  the  orientation  of  the 
flowers  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
generally  unknown.  However, 


individuals  have  been  observed  in  fruit 
frt)m  April  through  September  (Service 
1999a). 

Plantago  princeps  is  historically  and 
currently  known  from  Kauai,  Oahu, 
Molokai,  Hawaii,  and  Maui.  It  is  no 
longer  extant  on  the  island  of  Hawaii. 
Plantago  princeps  var.  anomala  is 
ciurently  known  from  Kauai  and  Oahu; 
var.  longibracteata  is  known  from  Kauai 
and  Oahu;  var.  princeps  is  known  from 
Oahu;  and  var.  laxiflora  is  known  from 
Molokai  and  Maui.  On  Molokai,  there  is 
currently  one  remaining  population  of 
Plantago  princeps  var.  laxiflora  with 
five  individuals  in  Kawela  Gulch  on 
privately  owned  lands  (GDSI  2000; 
HINHP  Database  2000:  Service  1999a). 

On  Molokai,  Plantago  princeps  var. 
laxiflora  is  typically  found  on 
streambanks  in  Metrosideros 
polymorpha  lowland  mesic  forest 
between  592  and  1,213  m  (1,942  and 
3,979  ft)  elevation.  Associated  plant 
species  include  Coprosma  sp., 
Wikstroemia  oahuensis  (akia),  Pipturus 
albidus,  Dodonaea  viscosa,  Dryopteris 
unidentata,  or  Cyanea  sp.  (J.  Lau,  in  litt. 
2001:  Wagner  et  al.  1999). 

The  primary  threats  to  Plantago 
princeps  var.  laxiflora  on  Molokai  are 
predation  and  habitat  degradation  by 
feral  pigs  and  goats  and  competition 
with  various  non-native  plant  species 
(59  FR  56333;  Service  1999a). 

Platanthera  holochila  (NCN) 

Platanthera  holochila,  a  short-lived 
perennial  and  a  member  of  the  orchid 
family  (Orchidaceae),  is  an  erect, 
deciduous  herb.  The  stems  arise  from 
underground  tubers,  the  pale  green 
leaves  are  lance  to  egg-shaped  and  the 
greenish-yellow  flowers  occur  in  open 
spikes.  This  is  the  only  species  of  this 
genus  that  occurs  in  the  Hawaiian 
Islands  (Wagner  et  al.  1999). 

Little  is  known  about  the  life  history 
of  this  plant.  Reproductive  cycles, 
longevity,  specific  environmental 
requirements,  and  limiting  factors  are 
unknown  (Service  1999a). 

Historically,  Platanthera  holochila 
was  known  from  Maui,  Oahu,  Molokai, 
and  Kauai.  Cuirently,  Platanthera 
holochila  is  extant  on  Kauai,  Molokai, 
and  Maui.  On  Molokai,  one  population 
with  less  than  10  individuals  is  reported 
from  Hanalilolilo  on  the  privately 
owned  land  of  Kamakou  Preserve 
(HINHP  Database  2000;  GDSI  2000). 

On  Molokai,  Platanthera  holochila  is 
found  on  slightly  sloping  ridgetops  in 
Metrosideros  polymorpha- 
Cheirodendron  trigynum  wet  forest  or 
Metrosideros  polymorpha  mixed 
montane  bog  between  551  and  1,382  m 
(1,807  and  4,532  ft)  elevation. 
Associated  native  plants  include 


Cibotium  sp.,  Oreobolus  furcatus  (NCN), 
or  Styphelia  tameiameiae  (J.  Lau,  in  litt. 
2001). 

The  primary  threats  to  Platanthera 
holochila  on  Molokai  are  habitat 
degradation  and/ or  destruction  by  feral 
pigs;  competition  with  non-native 
plants;  and  a  risk  of  extinction  from 
naturally  occurring  events  and/or 
reduced  reproductive  vigor,  due  to  the 
small  number  of  remaining  populations 
and  individuals.  Predation  by  slugs  may 
also  be  a  potential  threat  to  this  species 
(61  FR  53108;  Service  1999a). 

Pteris  lidgatei  (NCN) 

Pteris  lidgatei,  a  short-lived  member 
of  the  maidenhair  fern  family 
(Adiantaceae),  is  a  coarse  perennial 
herb,  0.5  to  1  m  (1.6  to  3.3  ft)  tall.  It  has 
a  horizontal  rhizome  1.5  cm  (0.6  in.) 
thick  and  at  least  10  cm  (3.9  in)  long 
when  mature.  The  fronds,  including  the 
leaf  stalks,  are  60  to  95  cm  (24  to  37  in) 
long  and  20  to  45  cm  (8  to  18  in)  wide. 
The  leafy  portion  of  the  fit)nd  is  oblong- 
deltoid  to  broadly  ovate-deltoid,  thick, 
brittle,  and  dark  gray-green.  The  sori  are 
apparently  marginal  in  position,  either 
fused  into  long  linear  sori,  or  more 
typically  separated  into  distinct  shorter 
sori,  with  intermediate  conditions  being 
common.  Pteris  lidgatei  can  be 
distinguished  bom  other  species  of 
Pteris  in  the  Hawaiian  Islands  by  the 
texture  of  its  fronds  and  the  tendency  of 
the  sori  along  the  leaf  margins  to  be 
broken  into  short  segments  instead  of 
being  fused  into  continuous  marginal 
sori  (Wagner  and  Wagner  1992). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  is  generally  unknown 
(Service  1998a). 

Historically,  Pteris  lidgatei  was  foimd 
on  Oahu,  Molokai,  and  West  Maui. 
Currently,  this  species  is  known  from 
Oahu  and  Maui.  This  species  was  last 
collected  on  Molokai  in  1912  from  the 
slopes  of  Olokui  by  C.  N.  Forbes  (HINHP 
Database  2000). 

On  Molokai,  Pteris  lidgatei  grew  on 
steep  stream  banks  between  78  and 
1,266  m  (256  and  4,152  ft)  elevation  in 
wet  forest  (HINHP  Database  2000). 

No  information  on  threats  that  may 
have  affected  Pteris  lidgatei  on  Molokai 
is  available. 

Schiedea  nuttallu  (NCN) 

Schiedea  nuttallii,  a  long-lived 
perennial  member  of  the  pink  family 
(Caryophyllaceae),  is  a  generally 
hairless,  erect  subshrub.  This  species  is 
distinguished  bom  others  in  this 
endemic  Hawaiian  genus  by  its  habit, 
length  of  the  stem  intemodes,  length  of 
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the  inflorescence,  number  of  fl;  vvers  per 
inflorescence,  smaller  leaves,  s^ualler 
flowers,  and  smaller  seeds  (Wagner  et 
al.  1999). 

Little  is  known  about  the  life  history 
of  Schiedea  nuttallii.  Based  on  field  and 
greenhouse  observations,  it  is 
hermaphroditic  (flowers  contain  both 
sexes).  Plants  located  close  to  the  Makua 
rim  on  Oahu  have  been  under 
observation  for  10  years,  and  they 
appear  to  be  long-lived.  Schiedea 
nuttallii  appears  to  be  an  outcrossing 
species.  Under  greenhouse  conditions, 
plants  fail  to  set  seed  unless  pollinated, 
suggesting  that  this  species  requires 
.  insects  for  pollination.  Seedlings  of 
Schiedea  ocoirring  in  mesic  or  wet  sites 
are  apparently  consumed  by  introduced 
slugs  and  snails.  These  have  been 
observed  feeding  on  S.  membranacea, 
another  mesic  forest  species  occurring 
on  Kauai.  In  contrast  to  mesic  forest 
species,  Schiedea  occurring  in  dry  areas 
prdduce  abimdant  seedlings  following 
winter  rains,  presimiably  because  there 
are  fewer  alien  consxmiers  in  drier  sites. 
Friiits  and  flowers  are  abundant  in  the 
wet  season  but  can  be  foimd  throughout 
the  year.  Little  is  known  about  the  life 
history  of  this  plant.  Reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (Weller  et 
al.  1990:  Service  1999a;  Kapua  Kawelo, 
U.S.  Dept.  of  Defense,  Army 
Environmental,  in  litt.  1999). 

Historically,  Schiedea  nuttallii  vf as 
known  from  scattered  locations  on 
southeastern  Kauai,  Oahu,  Molokai,  and 
Maui.  Currently,  known  populations 
occur  on  Kauai,  Oahu,  and  Molokai.  On 
Molokai  one  population  with  22 
individuals  of  Schiedea  nuttallii  occurs 
on  the  privately  owned  lands  of  TNCH's 
Kamakou  Preserve  (HINHP  Database 
2000;  GDSI  2000;  Service  1999a). 
On  Molokai,  Schiedea  nuttallii 
typically  grows  in  streamside  grottos  in 
wet  Metrosideros  polymorpha- 
Cheirodendron  trigynum  forest  at 
elevations  between  677  and  1,423  m 
(2,220  and  4,667  ft).  Associated  plants 
include  Asplenium  lobulatum  (NCN), 
Asplenium  macraei  (NCN),  Thelypteris 
sandwicensis  (NCN),  Vandenboschia 
davallioides  (NCN),  Cyrtandra 
liawaiiensis  (haiwale),  or  Asplenium 
unilaterale  (NCN)  (J.  Lau,  in  litt.  2001). 

Schiedea  nuttallii  on  Molokai  is 
seriously  threatened  by  competition 
with  several  non-native  plants; 
predation  by  the  black  twig  borer,  slugs, 
and  snails;  and  a  risk  of  extinction  bom 
naturally  occurring  events  (e.g., 
landslides)  and/ or  reduced  reproductive 
vigor  due  to  the  small  number  of 
individuals  (Service  1999a;  61  FR 
53108). 


Sesbania  tomentosa  (ohai) 

Sesbania  tomentosa,  a  short-lived 
perennial  and  a  member  of  the  pea 
family  (Fabaceae),  is  typically  a 
sprawling  shrub  but  may  also  be  a  small 
tree.  Each  compoimd  leaf  consists  of  18 
to  38  oblong  to  elliptic  leaflets,  which 
are  usually  sparsely  to  densely  covered 
with  silky  hairs.  The  flowers  are  salmon 
tinged  with  yellow,  orange-red,  scarlet 
or  rarely,  pure  yellow.  Sesbania 
tomentosa  is  the  only  endemic 
Hawaiian  species  in  the  genus,  differing 
from  the  naturalized  Sesbania  sesban 
(Egyptian  rattlepod)  by  the  color  of  the 
flowers,  the  longer  petals  and  calyx,  and 
the  number  of  seeds  per  pod  (Geesink  et 
al.  1999). 

The  pollination  biology  of  Sesbania 
tomentosa  is  being  studied  by  David 
Hopper,  a  graduate  student  in  the 
Department  of  Zoology  at  the  University 
of  Hawaii  at  Manoa.  His  preliminary 
findings  suggest  that,  although  many 
insects  visit  Sesbania  flowers,  the 
majority  of  successful  pollination  is 
accomplished  by  native  bees  of  the 
genus  Hylaeus  and  that  populations  at 
Kaena  Point  on  Oahu  are  probably 
pollinator-limited.  Flowering  at  Kaena 
Point  is  highest  during  the  winter-spring 
rains,  and  gradually  declines  throughout 
the  rest  of  the  year.  Other  aspects  of  this 
plant's  life  history  are  unknown 
(Service  1999a). 

Currently,  Sesbania  tomentosa  occurs 
on  at  least  six  of  the  eight  main 
Hawaiian  Islands  (Kauai,  Oahu, 
Molokai,  Kahoolawe,  Maui,  and  Hawaii) 
and  in  the  Northwestern  Hawaiian 
Islands  (Nihoa  and  Necker).  It  is  no 
loiter  extant  on  Niihau  and  Lanai.  On 
Molokai,  Sesbania  tomentosa  is  known 
from  six  populations  with  an  estimated 
total  of  100  to  150  individuals.  One  of 
the  populations  occur  bom  Moomomi  to 
Nenehanaupo  and  five  from  Kamiloloa 
to  Makolekau  on  State-  and  privately 
owned  lands  (Service  1999a;  59  FR 
56333;  HINHP  Database  2000;  GDSI 
2000). 

On  Molokai,  Sesbania  tomentosa  is 
foimd  in  Scaevola  sericea  coastal  dry 
shrubland  on  windswept  slopes,  sea 
cliffs  and  weathered  basaltic  slopes 
between  sea  level  and  516  m  (0  and 
1,692  ft)  elevation.  Associated  plant 
species  include  Upochaeta  integrifolia, 
Jacquemontia  sandwicensis,  Sida  fallax, 
or  Dodonaea  viscosa  (HINHP  Database 
2000;  Service  1999a). 

The  primary  threats  to  Sesbania 
tomentosa  on  Molokai  are  competition 
with  various  non-native  plant  species, 
such  as  Lantana  camara,  and  grass 
species:  habitat  degradation  by  feral 
cattle;  lack  of  adequate  pollination:  seed 
predation  by  rats,  mice  and,  potentially. 


non-native  insects;  and  destruction  by 
random  environmental  events  (e.g.,  fire) 
and  by  himian  activities  (e.g.,  use  of  off- 
road  vehicles)  (59  FR  56333;  Service 
1999a). 

Silene  lanceolata  (NCN) 

Silene  lanceolata,  a  member  of  the 
pink  family  (Caryophyllaceae),  is  ah 
upright,  perennial  plant  with  stems  15 
to  50  cm  (6  to  20  in)  long,  which  are 
woody  at  the  base.  The  narrow  leaves 
are  smooth  except  for  a  fringe  of  hairs 
near  the  base.  Flowers  are  arranged  in 
open  clusters.  The  flowers  are  white 
with  deeply-lobed,  clawed  petals.  The 
capsule  opens  at  the  top  to  release 
reddish-brown  seeds.  This  species  is 
distinguished  from  S.  alexandri,  the 
only  other  member  of  the  genus  foimd 
on  Molokai,  by  its  smaller  flowers  and 
capsules  and  its  stamens,  which  are 
shorter  than  the  sepals  (Wagner  et  al. 

1999). 

Currently,  no  life  history  information 
is  available  for  this  species  (Service 

1996a). 

The  historical  range  of  Sj7ene 
lanceolata  includes  five  Hawaiian 
Islands:  Kauai,  Oahu,  Molokai,  Lanai,   , 
and  Hawaii  Island.  Silene  lanceolata  is 
presently  extant  on  the  islands  of 
Molokai,  Oahu,  and  Hawaii.  On 
Molokai,  a  single  population  of 
approximately  100  individuals  was 
found  in  1987  on  private  land  near  Puu 
Kolekole  (K.  Wood,  in  litt.  1999;  GDSI 
2000;  Service  1996a). 

On  Molokai,  Silene  lanceolata  grows 
on  gulch  slopes,  ridge  tops,  and  cliffs  in 
dry  to  mesic  shrubland  between  581  and 
1,043  m  (1,905  and  3,421  ft)  elevation. 
Associated  native  plant  species  include 
Metrosideros  polymorpha,  Bidens 
menziesii,  Schiedea  spp.  (NCN),  Carex 
wahuensis,  Diospyros  sandwicensis, 
Dodonaea  viscosa,  Styphelia 
tameiameiae,  or  Dubautia  linearis 
(Service  1996a:  K.  Wood,  in  litt.  1999; 
J.  Lau,  in  litt.  2001). 

Habitat  destruction  by  feral  ungulates 
(goats  and  pigs),  wildfires,  and 
competition  by  invading  non-native 
plants  are  immediate  threats  to  Silene 
lanceolata  on  Molokai  (57  FR  46325: 
Service  1996a). 

Solanum  incompletum  (popolo  ku  mai) 
Solanum  incompletum,  a  short-lived 
perennial  member  of  the  nightshade 
family  (Solanaceae),  is  a  woody  shrub. 
Its  stems  and  lower  leaf  surfaces  are 
covered  with  prominent  reddish 
prickles  or  sometimes  with  yellow  fuzzy 
hairs  on  young  plant  parts  and  lower 
leaf  surfaces.  The  oval  to  elliptic  leaves 
have  prominent  veins  on  the  lower 
surface  and  lobed  leaf  margins. 
Numerous  flowers  grow  in  loose 
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branching  clusters  with  each  flower  on 
a  stalk.  This  species  differs  from  other 
native  members  of  the  genus  by  being 
generally  prickly  and  having  loosely 
clustered  white  flowers,  curved  anthers 
about  2  mm  (0.08  in.)  long,  and  berries 
1  to  2  cm  (0.4  to  0.8  in.)  in  diameter 
(Symon  1999). 

Little  is  known  about  the  life  history 
of  Solanum  incompletum.  Its  flowering 
cycles,  pollination  vectors,  seed 
dispersal  agents,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  unknown  (59  FR 
56333). 

Historically,  Solanum  incompletum 
was  known  from  Lanai,  Maui,  and  the 
island  of  Hawaii.  According  to  David 
Symon  (1999),  the  known  distribution 
of  Solanum  incompletum  also  extended 
to  the  islands  of  Kauai  and  Molokai. 
Currently,  Solanum  incompletum  is 
only  known  from  the  island  of  Hawaii. 
There  are  no  element  occiirrence 
records  for  this  species  on  Molokai  so  it 
is  unclear  when  the  last  individual  was 
collected  (HINHP  Database  2000). 

Nothing  is  known  of  the  preferred 
habitat  of,  native  plant  species 
associated  with  Solanum  incompletum, 
or  threats  to  Solanum  incompletum  on 
the  island  of  Molokai. 

Spermolepis  hawaiiensis  (NCN) 

Spermolepis  hawaiiensis,  a  member  of 
the  parsley  family  (Apiaceae),  is  a 
slender  annual  herb  with  few  branches. 
Its  leaves,  dissected  into  narrow,  lance- 
shaped  divisions,  are  oblong  to 
somewhat  oval  in  outline  and  grow  on 
stalks.  Flowers  are  arranged  in  a  loose, 
compound-inflorescence  arising  &t>m 
the  stem,  opposite  the  leaves. 
Spermolepis  hawaiiensis  is  the  only 
member  of  the  genus  native  to  Hawaii. 
It  is  distinguished  from  other  native 
members  of  the  family  by  being  a  non- 
succulent  annual  with  an  umbrella- 
shaped  inflorescence  (Constance  and 
Affolter  1999). 

Little  is  known  about  the  life  history 
of  Spermolepis  hawaiiensis. 
Reproductive  cycles,  longevity,  specific 
enviroimiental  requirements,  and 
limiting  factors  are  unknown  (Service 
1999a). 

Historically,  Spermolepis  hawaiiensis 
was  known  from  Kauai,  Oahu,  Lanai 
and  the  island  of  Hawaii.  Cvirrently,  it 
is  extant  on  Kauai,  Oahu,  Molokai, 
Lanai,  Maui,  and  Hawaii.  On  Molokai, 
there  is  one  known  population  with 
approximately  600  individuals  on 
privately  owned  land  in  Kamalo  (59  FR 
56333;  HINHP  Database  2000;  GDSI 
2000;  Service  1999a). 

On  Molokai,  Spermolepis  hawaiiensis 
is  known  from  ridge  crests  and  gulch 
slopes  in  dry  to  mesic  shrublands 


between  432  and  972  m  (1,416  and 
3.188  ft)  elevation.  Associated  plant 
species  include  Dodonaea  viscosa, 
Metrosideros  polymorpha,  or  Styphelia 
tameiameiae  (J.  Lau,  in  litt.  2001). 

The  primary  threats  to  Spermolepis 
hawaiiensis  on  Molokai  are  habitat 
degradation  by  feral  goats;  competition 
with  various  non-native  plants,  such  as 
Melinis  minutiflora,  Lantana  camara, 
and  grasses;  and  habitat  destruction  and 
extinction  due  to  natural  environmental 
events  such  as  erosion,  landslides,  and 
rockslides  due  to  natural  weathering  (59 
FR  56333;  Service  1999a). 

Vigna  o-wahuensis  (NCN) 

Vigna  o-wahuensis,  a  member  of  the 
pea  family  (Fabaceae),  is  a  slender 
twining  short-lived  perennial  herb  with 
fuzzy  stems.  Each  leaf  is  made  up  of 
three  leaflets,  which  vary  in  shape  from 
round  to  linear,  and  are  sparsely  or 
moderately  covered  with  coarse  hairs. 
Flowers,  in  clusters  of  one  to  four,  have 
thin,  translucent,  pale  yellow  or 
greenish  yellow  petals.  The  two 
lowermost  petals  are  fused  and  appear 
distinctly  beaked.  The  sparsely  hairy 
calyx  has  asymmetrical  lobes.  The  fruits 
are  long  slender  pods  that  may  or  may 
not  be  slightly  inflated  and  contain  7  to 
15  gray  to  black  seeds.  This  species 
differs  from  others  in  the  genus  by  its 
thin  yellowish  petals,  sparsely  hairy 
calyx,  and  thin  pods,  which  may  or  may 
not  be  slightly  inflated  (Geesink  et  al. 
1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  generally  unknown 
(Service  1999a). 

Historically,  Vigna  o-waiiuensis  was 
known  from  Niihau,  Oahu,  and  Maui. 
Currently,  Vigna  o-wahuensis  is  known 
from  the  islands  of  Molokai,  Lanai, 
Kahoolawe,  Maui,  and  Hawaii.  There 
are  no  currently  known  populations  on 
Niihay  or  Oahu.  On  Molokai,  two 
populations  with  approximately  16 
individuals  occur  on  privately  owned 
lands  at  Onini  Gulch  and  Makolelau 
(GDSI  2000;  Service  1999a;  HINHP 
Database  2000). 

On  Molokai,  Vigna  o-wahuensis 
occurs  in  dry  to  mesic  grassland  and 
shrubland  between  516  and  1,041  m 
(1,692  and  3,414  ft)  elevation. 
Associated  plant  species  include 
Chenopodium  oahuense,  Cyperus 
laevigatas  (makaloa),  Eragrostis 
variabilis,  Heteropogon  contortus, 
Ipomoea  sp.  (morning  glory),  Scaevola 
sericea,  Sida  fallax,  Vitex  rotundifolia 
(pohinahina),  Dodonaea  viscosa.  or 
Styphelia  tameiameiae  (Geesink  et  al. 


1999;  HINHP  Database  2000;  Service 
1999a). 

The  primary  threats  to  Vigna  o- 
wahuensis  on  Molokai  are  competition 
with  various  non-native  plant  species; 
and  a  risk  of  extinction  due  to  random 
environmental  events  (primarily  fire), 
and/or  reduced  reproductive  vigor  due 
to  the  small  number  of  existing 
populations  and  individuals  (Service 
1999a;  59  FR  56333). 

Zanthoxylum  hawaiiense  (ae) 

Zanthoxylum  hawaiiense,  a  long-lived 
perennial,  is  a  medium-size  tree  with 
pale  to  dark  gray  bark,  and  lemon- 
scented  leaves  in  the  citrus  family 
(Rutaceae).  Alternate  leaves  are 
composed  of  three  small  triangular-oval 
to  lance-shaped,  toothed  leaves  (leaflets) 
with  surfaces  usually  without  hairs. 
Zanthoxylum  hawaiiense  is 
distinguished  from  other  Hawaiian 
members  of  the  genus  by  several 
characters:  three  leaflets  all  of  similar 
size,  one  joint  on  lateral  leaf  stalk,  and 
sickle-shape  fruits  with  a  rounded  tip 
[Stone  etal.  1999). 

Additional  information  on  the  life 
history  of  this  plant,  reproductive 
cycles,  longevity,  specific 
environmental  requirements,  and 
limiting  factors  are  generally  unknown 
(Service  1996b). 

Historically,  Zanthoxylum  hawaiiense 
was  known  from  the  islands  of  Kauai, 
Molokai,  Lanai,  southern  and 
southwestern  slopes  of  Haleakala  on 
Maui,  and  Hawaii.  Currently, 
Zanthoxylum  hawaiiense  is  extant  on 
Kauai,  Molokai,  Maui,  and  Hawaii.  On 
Molokai,  the  two  extant  populations 
with  a  total  of  five  individuals  are 
located  at  Makolelau  and  Puu  Hoi  Ridge 
on  private  lands  (HINHP  Database  2000; 
GDSI  2000). 

On  Molokai,  Zanthoxylum  hawaiiense 
is  found  on  gulch  slopes  in  mesic 
Metrosideros  polymorpha  or  Diospyros 
sandwicensis  forest  between  754  and 
1,084  m  (2,473  and  3,555  ft)  elevation. 
Associated  species  include  Dodonaea 
viscosa,  Styphelia  tameiameiae, 
Pleomele  auwahiensis,  Nestegis 
sandwicensis,  Alyxia  oliviformis, 
Osteomeles  anthyllidifolia,  Psychotria 
spp.,  or  Myrsine  lanaiensis  (Stone  et  at. 
1999;  59  FR  10305;  HINHP  Database 
2000;  J.  Lau.  in  litt.  2001). 

The  threats  to  Zanthoxylum 
hawaiiense  on  Molokai  include 
browsing,  grazing,  and  trampling  by 
feral  goats;  competition  with  non-native 
plant  species;  habitat  degradation  and 
destruction  by  humans;  and  extinction 
from  naturally  occurring  events 
(primarily  fire)  and/or  from  reduced 
reproductive  vigor  due  to  the  small 
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number  of  individuals  and  populations 
(59  FR  10305;  Service  1996b). 


A  summary  of  populations  and 
landownership  for  the  51  plant  species 


reported  from  the  island  of  Molokai  is 
given  in  Table  3. 


TABLE  3— Summary  of  Existing  Populations  Occurring  on  Molokai,  and  Undownership  for  51  Species 

Reported  From  Molokai 


Species 


Adenophorus  periens  

Alectryon  macrococcus  

Bidens  wiebkei 

Brighamia  rockii   

Bonamia  menzeisii  

Canavalia  molokaiensis   

Centaurium  set>aeoides   

Clermontia  oblongifolia  ssp.  brevlpes  .. 

Ctenitis  squamigera   

Cyanea  dunbarii  

Cyanea  grimesiana  ssp.  grimesiana    ... 

Cyanea  mannii  

Cyanea  procera    

Cypenis  trachysanthos   

Diellia  erecta   

Diplazium  molokaiense  

Eugenia  koolauensis  

Fkieggea  neowawraea   

Hedyotis  mannii   

Hesperomannia  artxtrescens  

mbiscus'amottianus  ssp.  immaculatus 

Hibiscus  brackenridgei  ■•• 

Ischaemum  byrone    

Isodendrion  pyrifolium  

Labordia  trifkjra   

Lysimachia  maxima 

Mariscus  Muriel  

Marsilea  villosa    

Melkx)pe  mucronulata  

Meiicope  munroi 

Melicope  reflexa  

Neraudia  sericea  

Peucedanum  sandwicense  

Phyltostegia  mannii  

Phyltostegia  mollis   

Plantago  princeps  ..^.... 

Platantt)era  holoctiila   

Pritchardia  munroi  

Pteris  Ikigatei   •'•••■ 

Schiedea  lydgatei   

Schiedea  nuttallii 

Sctiiedea  samientosa  

Sest>ania  tomentosa   

Silene  alexandri   

Silene  lanceolata    

Solanum  incompletum    

Spermolepis  hawaiiensis    

Stenogyne  bifida   

Tetramolopium  rockii   

Vigna  o-wahuensis    

Zanthoxylum  hawaiiense 


Numt)erof 

current 
populations 


1 

3 

3 

4 

0 

5 
-5 

3 

1 

1 

2 

5 

2 

0 

3 

0 

0 

0 
1 
1 

2 

0 

2 

0 

1 

2 

1 

4 

1 

0 

3 

1 

4 

1 

0 

1 

1 

1 

0 

4 

1 

2 

6 

0 

t 

0 

1 

5 

3 

2 

2 


Landownership 


Federal 


State 


X* 
X* 


X 
X 
X 
X 


Private 


X 
X 
X 
X 

X 
X 
X 
X 


X 
X 


X 
X 


X* 


X 
X 
X 


X 

X 

X 
X 

X 
X 
X 
X 


X 
X 
X 

X  X 

X 
X 

X  X 

X 

X 

X 

X*  X 

X 

«  X 


•Some  populations  are  on  State  land  that  is  managed  by  the  National  Park  Service  at  Kalaupapa  National  Historical  Parte  and/or 
Coast  Guard  Resen/ation  at  Kalaupapa. 


the  U.S. 


Previa 


ious  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  Section  12  of  the  Act 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 


House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  In  that  dociunent,  Adenophorus 
periens,  Alectryon  macrococcus  (as 
Alectryon  macrococcum  var. 
macrococcum  and  Alectryon  mahoe), 
Bidens  wiebkei,  Brighamia  rockii. 
Canavalia  molokaiensis,  Hedyotis 
mannii  (as  Hedyotis  thyrsoidea  var. 


thyrsoidea).  Hesperomannia 
aiborescens  (as  Hesperomannia 
arborescens  var.  bushiana  and  var. 
swezeyi).  Hibiscus  amottianus  ssp. 
immaculatus  (as  Hibiscus 
immaculatus),  Ischaemum  byrone. 
Marsilea  villosa,  Melicope  reflexa  (as 
Pe7ea  reflexa),  Neraudia  sericea  (as 
Neraudia  kahoolawensis),  Peucedanum 


17 I...-.I     D. 
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sandwicense  (as  Peucedanum 
kauaiense),  Plantago  princeps  (as 
Plantago  princeps  var.  elata,  var. 
laxifolia,  var.  princeps),  Sesbania 
tomentosa  (as  Sesbania  hobdyi  and 
Sesbania  tomentosa  var.  tomentosa), 
Silene  alexandri,  Silene  lanceolata, 
Vigna  o-wahuensis  (as  Vigna 
sandwicensis  var.  heterophylla  and  var. 
sandwicensis),  and  Zanthoxylum 
hawaiiense  (as  Zanthoxylum  hawaiiense 
var.  citiodora)  were  considered 
endangered;  Diellia  erecta  and 
Zanthoxylum  hawaiiense  (as 
Zanthoxylum  hawaiiense  var. 
hawaiiense  and  var.  velutinosum)  were 
considered  threatened;  and,  Labordia 
triflora,  Melicope  mucronulata  (as  Peiea 
inucro/iu7ato),  Plantago  princeps  (as 
Plantago  princeps  var.  acaulis,  var. 
denticulata,  and  var.  queleniana),  and 
Tetmmolopium  rockii  were  considered 
to  be  extinct.  On  July  1.  1975.  the 
Service  published  a  notice  in  the 


Federal  Register  (40  FR  27823)  of  our 
acceptance  of  the  Smithsonian  report  as 
a  petition  within  the  context  of  Section 
4(c)(2)  (now  Section  4(b)(3))  of  the  Act, 
and  gave  notice  of  our  intention  to 
review  the  status  of  the  plant  taxa 
named  therein.  As  a  result  of  that 
review,  on  Jime  16, 1976,  we  published 
a  proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  determine  endangered 
status  pursuant  to  Section  4  of  the  Act 
for  approximately  1,700  vascular  plant 
taxa,  including  all  of  the  above  taxa 
except  Labordia  triflora  and  Melicope 
munroi.  The  list  of  1.700  plant  taxa  was 
assembled  on  the  basis  of  comments  and 
data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No.  94-51  and  the 
July  1, 1975.  Federal  Register 
publication. 

Comments  received  in  response  to  the 
1976  proposal  are  summarized  in  an 
April  26. 1978,  Federal  Register 


publication  (43  FR  17909).  In  1978, 
amendments  to  the  Act  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10.  1979,  we 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  Jime  16, 1976,  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 
We  published  updated  notices  of  review 
for  plants  on  December  15, 1980  (45  FR 
82479).  September  27.  1985  (50  FR 
39525).  February  21.  1990  (55  FR  6183). 
September  30.  1993  (58  FR  51144).  and 
February  28.  1996  (61  FR  7596).  A 
summary  of  the  status  categories  for 
these  51  plant  species  in  the  1980-1996 
notices  of  review  can  be  foimd  in  Table 
4(a).  We  listed  the  51  species  as 
endangered  or  threatened  between  1991 
and  1999.  A  summary  of  the  listing 
actions  can  be  found  in  Table  4(b). 


Table  4(a).— Summary  of  Candidacy  Status  for  51  Plant  Species  From  Molokai 


Species 


Adenophonjs  periens 

Alectryon  macrococcus 

Bidens  wiebkei 

Bonamia  menziesu 

Brighamia  rockii  

Canavalia  motokaiensis 

Centauhum  sebaeoides 

Clermontia  obtongHotia  ssp.  brevipes  ... 

Ctenitis  squamigera 

Cyanea  dunttarii 

Cyanea  grimesiana  ssp.  ghmesiana  .... 

Cyanea  mannii 

Cyanea  procera  _ 

Cyperus  trachysanthos 

Diellia  erecta 

Diplaziurt)  mdokaiens^ 

Eugenia  kodaeuensis „ 

Flueggea  neowawraea  

Hedyotis  mannii  

Hesperomannia  arborescens 

Hibiscus  amottianus  ssp.  immaculatus 

Hit)iscus  brackenridgei 

Ischaemum  byrone  

Isodendrion  pyrifotium 

Labordia  triftora 

Lysmachia  maxima 

Mariscus  fauriei 

MarsJIea  villosa  

Meikxpe  mucronulata 

MelKOpe  munroi  

Melicope  reflexa 

Neraudia  sericea 

Peucedanum  sartdwicense 

Ptiyttostegia  mannii 

Phyitostegia  mollis  _. 

Plantago  princeps — , 

Platanthera  hokxhUa  

Pritchardia  munmi 

Ptsnis  Ikigatei  

Schiedea  lydgatei  

Schiedea  nuttallii 

Schiedea  sarmerrtosa 

Sest)ania  tomentosa 


Federal  Register  Notice  of  Review 


1980 


CI 
CI 
CI 
CI 
C1 
CI 


CI 
CI 


CI 
CI* 
CI 
CI 

cr 

CI 
C1 
C1 
CI 
CI 
C2 


CI 
C1 

cr 

C1 
3A 
C2 


C2 
CI 
C1 
3C 


cr 


1985 


CI 
CI 
CI 
CI 
CI 
CI 


CI 
CI 


CI 

cr 

CI 
CI 

cr 

CI 
CI 
CI 
CI 
CI 
C2 


CI 
CI 

cr 

CI 
3A 
C2 


C2 
CI 
CI 
3C 
CI 


cr 


1990 


CI 
CI 
CI 
CI 
CI 
CI 
CI 
CI 
CI 


C1 

cr 


CI 
CI 

cr 

CI 
CI 
CI 
CI 
CI 
CI 
CI 

C2 
CI 
CI 
CI 
C2 
CI 
CI 
C2 
CI 

CI 
CI 
C1 

CI 


02 

CI 


1993 


C2 
C2 
C2* 


3C 

c 

C2 


C2 


C2 


C2 
C2 


1996 
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Table  4(a).— Summary  of  Candidacy  Status  for  51  Plant  Species  From  Molokai— Continued 


op6QI6S 


Silene  alexandri 

Silene  lanceolata  

Solanum  incompletum  .... 
Spermolepis  tiawaiiensis 

Stenogyne  bifida  

Tetrantokjpium  rockii 

Vigna  o-watiuensis  

Zanttioxylum  hawaiiense 


Federal  Register  Notice  of  Review 


1980 


CI 
CI 

cr 


CI 
CI 
CI 


1985 


CI 
CI 

cr 


CI 
CI 
CI 


1990 


CI 
CI 
C1 
CI 
CI 
CI 
CI 
CI 


1993 


1996 


S^  Taxa  for  which  the  Seivice  has  on  file  enough  sufficient  information  on  biological  vulnerability  and  threat(s)  to  support  proposals  to  list 

them  as  endangered  or  threatened  species.  ^  ,.       ,.  ^-  «. 

cr:  Taxa  of  known  vulnerable  status  In  the  recent  past  that  nriay  already  have  become  extinct.  ,„„,^,,c  a.  thic  time 

C2-  tS  for  which  there  is  some  evidence  of  vulnerability,  but  for  which  there  dre  not  enough  data  to  support  listing  propc»ate  a  this  hrne, 
C2-:S  for  which  there  is  some  evidence  of  vulnerability,  but  for  which  there  are  not  enough  data  to  support  listing  proposals  at  this  time. 

Taxa's  continued  existence  in  doubt,  i.e.  may  be  extinct.  i:-,.;— 

aA  T^a  for  which  the  Service  has  persuasive  evidence  of  extinction.  If  rediscovered,  such  taxa  might  acquire  high  pnontyfor  iBtmg. 

3C':  T^Vmarllave  Fwento  be  m^e  abundant  or  widespread  than  perviously  believed  and/or  those  that  are  not  subject  to  any  identrfiable 

threat. 
Federal  Register  Notices  of  Review:  ♦ 

1980:  45  FR  82479 
1985:  50  FR  39525 
1990:  55  FR  6183 
1993:  58  FR  51144 
1996:  61  FR  7596 

Table  4(b).— Summary  of  Listing  Actions  for  51  Plant  Species  From  Molokai 


Species 


Adenophorus  periens 


jilectryon  macrococcus 


Bidens  wiebkei 

Bonamia  menzeisii 


Federal 
status 


Proposed  rule 


Date 


09/14/93 


05/24/91 


09/20/91 
09/14/93 


3righamia  rockii 


Canavalia  motokaiensis 
Centaurium  sebaeades 


Ctennontia  obtongifolia  ssp.  brevipes 
Ctenitis  squamigera  


09/20/91 


09/20/91 
09/28/90 


Federal 
Register 


58  FR  48012 


56  FR  23842 


56  FR  47718 
58  FR  48012 


Final  rule 


Date 


11/10/94 


05/15/92 


10/08/92 
11/10/94 


Federal 
Register 


59  FR  56333 


57  FR  20772 


09/20/91 
06/24/93 


Cyanea  dunttarii E 


56  FR  47718 


56  FR  47718 
55  FR  39664 


56  FR  47718 
58  FR  34231 


10/08/92 


10/08/92 
10/29/91 


10/02/95    60  FR  51436 


10/08/92 
09/09/94 


10/10^ 


57  FR  46325 
59  FR  56333 


57  FR  46325 


57  FR  46325 
56  FR  55770 


57  FR  46325 
59  FR  49025 


61  FR  53130 


Proposed  critical  hatxtat 


Date 


11/07/00 

12/27/00 

12/29/00 

03/04/02 

11/07/00 

12/18/00 

12/29/00 

01/28/02 

04/03/02 

03/04/02 

12/29/00 

1 1/07/00 

12/18/00 

12/27/00 

01/28/02 

04/03/t)2 

03/04/02 

12/29/00 

04/03/02 

03/04/02 

12/29/00 

11/07/00 

12/18/00 

12/27/00 

12/29/00 

01/28/02 

04/03/02 

03/04/02 

12/29/00 

12/18/00 

12/27/00 

12/29AX) 

01/28/02 

03/04A)2 

12/29A)0 


Federal 
Register 


65  FR  66808. 
65  FR  82086. 
65  FR  83158. 
67  FR  9806. 
65  FR  66808. 
65  FR  79192. 
65  FR  83158. 
67  FR  3940. 
[To  be  published]. 
67  FR  9806. 
65  FR  83158. 
65  FR  66806. 
65  FR  79192. 
65  FR  82086. 
67  FR  3940. 
[To  be  published]. 
67  FR  9806. 
65  FR  83158. 
[To  be  published]. 
67  FR  9806. 
65  FR  83158. 
65  FR  66808. 
65  FR  79192. 
65  FR  82086. 
65  FR  83158. 
67  FR  3940. 
[To  be  published]. 
67  FR  9806. 
65  FR  83158. 
65  FR  79192. 
65  FR  82086. 
65  FR  83158. 
67  FR  3940. 
67  FR  9806. 
65  FR  83158. 
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Table  4(b).— Summary 

OF  Listing  Actkdns  for  51  Plmt  Species  From  Molokai— Continued 

Federal 
status 

Proposed  rule 

Final  rule 

Proposed  critical  habitat 

Species 

Date 

Federal 
Register 

Date 

Federal 
Register 

Dale 

Federal 
Register 

Cyanea  grimesiana  ssp.  grwnesiana  .. 

E 

101/02/95 

60  FR  51417 

10/10^ 

61  FR  53108 

12/18/00 
12/27/00 
12/29/00 
04A)3/02 
03/04/02 

65  FR  79192. 
65  FR  82086. 
65  FR  83158. 
[To  be  published]. 
67  FR  9806. 

Cyanea  matmR   

E' 

09/201/91 

56  FR  47718 

10/08/92 

57  FR  46325 

12/2S/00 

65  FR  83158. 

C^vsn&a  DfocBfa 

E 
E' 

09/20i«1 
10/02/95 

56  FR  47718 
60  FR  51417 

10/08/92 

ia/ia«6 

57  FR  46325 
61  FR  53108 

12/29/00 
11/07/00 
01/28/02 

65  FR  83158. 

65  FR  66808. 

67  FR  3940. 

03/04A)2 

67  FR  9806. 

E 

09/14/93 

58  FR  48012 

11/10/94 

59  FR  563a3 

12/18/00 
12/29/00 

65  FR  79192. 

65  FR  83158. 

01/28/02 

67  FR  3940. 

04A)3/02 

[To  be  published]. 

03/04/02 

67  FR  9806. 

DintaiHjfn  motoka*9'*s0 

E 

12/14/92 

57  FR  39066 

06/27/94 

59  FR  32932 

12/18/00 
01/28A)2 

65  FR  79192. 

67  FR  3940 

04A)3/02 

[To  be  published]. 

03/04/02 

67  FR  9806. 

Euasnia  koolauansis    

E 
£ 

10/02/95 
09/14/93 

60  FR  51398 
58  FR  48012 

10/10/96 
11/10/94 

61  FR  53089 
59  FR  56333 

11/07/00 
12/18rt)1 

Flueaaea  neowawraea 

65  FR  66808. 

65  FR  79192. 

01/28«)2 

67  FR  3940. 

04/03/02 

[To  be  published]. 

E 

09/20/91 

56  FR  47718 

10A)8/92 

57  FR  46325 

12/18/00 
12/27/00 

65  FR  79192. 

65  FR  82086. 

12/29/00 

65  FR  83158. 

04A)3A)2 

[To  be  published]. 

03/04A)2 

67  FR  9806. 

Hesperomannia  artorescens 

E 

10/14/92 

57  FR  47028 

03/28/94 

59  FR  14482 

12/18A)0 
12/29«)0 
04A)3A)2 
03A)4/02 

65  FR  79192. 
65  FR  83158. 
[To  be  published]. 
67  FR  9806. 

Hibiscus           amottianus           ssp. 

E 

09/20/91 

56  FR  47718 

10/08/92 

57  FR  46325 

12/29/00 

65  FR  83158. 

inmiaculatvs. 

Hibiscus  brackenridgai 

E 

09/28/90 

55  FR  39664 

10/29/91 

56  FR  55770 

12/18«X) 
12/27/00 

65  FR  79192. 

65  FR  82086. 

04A)3/02 

[To  be  published]. 

03/04/02 

67  FR  9806. 

Isodendrion  ovrifolium   

T 

10A)2/95 

60  FR  51417 

10/10/96 

61  FR  53108 

01/28/02 
04/03/02 

67  FR  3940 

[To  be  published]. 

03«)4/02 

67  FR  9806. 

IschaofTtum  bvrone 

E 

12/17/92 

57  FR  59951 

03A)4/94 

59  FR  10305 

12/18/00 
12/29/00 

65  FR  79192. 

65  FR  83158. 

01/28A)2 
04A)3/02 

67  FR  3940. 
[To  be  published]. 

Labofdia  tiiflora        

E 
E 
E 
E 
E 

05/15/97 
10A)2/95 
12/17/92 
02/15/91 
05/24/91 

62  FR  26757 
60  FR  51436 
57  FR  59951 
56  FR  6349 
56  FR  23842 

09/03/99 
10/10«6 
03/04/94 
06/22/92 
05/15/92 

64  FR  48307 
61  FR  53130 
59  FR  10305 
57  FR  27863 
57  FR  20772 

12/29/00 
12/29/00 
12/29/00 
12/29/00 
12/18«)0 
12/29/00 

65  FR  83158. 

Lvsmachia  maxima    

65  FR  83158. 

Mahscus  fauhei      

65  FR  83158. 

Marsilea  villosa        

65  FR  83158. 

Metioooe  mucronulata     

65  FR  79192. 

65  FR  83158. 

04A}3/02 

[To  be  published]. 

Melicope  munroi  

E 

05/1 5«7 

62  FR  26757 

09A)3/99 

64  FR  48307 

12/27/00 
03/04/02 

65  FR  82086. 

67  FR  9806. 

Melicooe  reflexa   

E 
E 

09/20«1 
09/14/93 

56  FR  47718 
58  FR  48012 

10/06/92 
11/10/94 

57  FR  46325 
59  FR  56333 

12/29/00 
12/18/00 
12/29/00 

65  FR  83158. 

Neraudia  sericea  

65  FR  79192. 

65  FR  83158. 

04A)3/02 

[To  be  published]. 

03A)4/02 

67  FR  9806. 

Peucedanum  sandwicense   

T 

10/30/91 

56  FR  55862 

02/25/94 

59  FR  9304 

11/07/00 
12/18/00 

65  FR  66808. 

65  FR  79192. 

12/29/00 

65  FR  83158. 

01/28/02 

67  FR  3940. 

' 

04/03/02 

[To  be  published]. 

Phyllostegia  mannii 

E 
E 

09«V91 
10/02/95 

56  FR  47718 
60  FR  51398 

10A)8/92 
10/10/96 

57  FR  46325 
61  FR  53089 

04A)3A)2 
12/18/00 
04/03/02 

[To  be  published]. 

Phyllostegia  mollis 

65  FR  79192. 

[To  be  published]. 
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TABLE  4(B).— Summary  of  Listing  Actions  for  51  Plant  Species  From  Molokai— Continued 


Species 


Hantago  princeps 


Platanthera  holochila 


Pritchardia  munroi 
Pteris  lidgatei  


Schiedea  lydgatei 

Schiedea  nuttallii 

Schiedea  sarmentosa 
Sesbania  tomentosa 


Federal 
status 


Silene  alexandri .. 
Silene  lanceolata 


Solanum  incompletum  .... 
Spermolepis  Hawaiiensis 


Stenogyne  bifida  

Tetramolopium  rockii 
Vigna  o-wahuensis  . 


,  ^nthoxylum  hawaiiense 


Key:  E=ErKlangered  T=Threatened. 


Iritical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  htunan  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 


Proposed  rule 


Date 


09/14/93 


10/02/95 


10/08/92 
10/02/95 

09/20/91 
10/02/95 
10/02/95 
09/14/93 


Federal 
Register 


09/20/91 
09/20/91 

09/14/93 
09/14/93 


58  FR  48012 


60  FR  51417 


57  FR  46325 
60  FR  51398 

56  FR  47718 
60  FR  51417 
60  FR  51436 

58  FR  48012 


Final  rule 


Date 


56  FR  47718 
56  FR  47718 

58  FR  48012 
58  FR  48012 


11/10/94 


10/10/96 


09/20/91 
10/10/96 

10/08/92 
10/10/96 
10/10/96 
11/10/94 


Federal 
Register 


09/20/91 
09/20/91 
09/14/93 


12/17/92 


56  FR  47718 
56  FR  47718 
58  FR  48012 


57  FR  59951 


10/08/92 
10/08/92 

11/10/94 
11/10/94 


59  FR  56333 


61  FR  53108 


56  FR  47718 
61  FR  53089 

57  FR  46325 
61  FR  53108 
61  FR  53130 
59  FR  56333 


Proposed  critical  hatjitat 


Date 


Federal 
Register 


10/08/92 
10/08/92 
11/10/94 


57  FR  46325 
57  FR  46325 

59  FR  56333 
59  FR  56333 


57  FR  46325 
57  FR  46325 
59  FR  56333 


03/04/94     59  FR  10305 


1 1/07/00 
12/18/00 
12/29/00 
01/28/02 
04/03/02 
11/07/00 
12/18/00 
12/29/00 
01/28/02 
04/03/02 

12/18/00 

04/03/02 

12/29/00 

12/29/00 

12/29/00 

11/07/00 

12/18/00 

12/29/00 

01/28/02 

04/03/02 

03/04/02 

12/29/00 

12/29/00 

01/28/02 

01/28/02 

1 1/07/00 

12/18/00 

12/27/00 

12/29/00 

01/28/02 

04/03/02 

03/04/02 

12/29/00 

12/29/00 

12/18/00 

12/27/00 

12/29/00 

01/28/02 

04/03/02 

03/04/02 

11/07/00 

12/18/00 

12/29/00 

01/28/02 

04/03/02 


65  FR  66808. 
65  FR  79192. 
65  FR  83158. 
67  FR  3940. 
[To  be  published]. 
65  FR  66808. 
65  FR  79192. 
65  FR  83158. 
67  FR  3940. 
[To  be  published]. 

65  FR  79192. 
[To  be  published]. 
65  FR  83158. 
65  FR  83158. 
65  FR  83158. 
65  FR  66808. 
65  FR  79192. 
65  FR  83158. 
67  FR  394a 
[To  be  published]. 
67  FR  9806. 
65  FR  83158. 
65  FR  83158. 
67  FR  3940. 
67  FR  3940. 
65  FR  66808. 
65  FR  79192. 
65  FR  82086. 
65  FR  83158. 
67  FR  3940. 
[To  be  published]. 
67  FR  9806. 
65  FR  83158. 
65  FR  83158. 
65  FR  79192. 
65  FR  82086. 
65  FR  83158. 
67  FR  3940. 
[To  be  published]. 
67  FR  9806. 
65  FR  66808.    . 
65  FR  79192. 
65  FR  83158. 
67  FR  3940. 
[To  be  published]. 


critical  habitat  would  not  be  beneficial 
to  the  species.  At  the  time  each  plant 
was  listed,  we  determined  that 
designation  of  critical  habitat  was 
prudent  for  two  of  these  plants 
[Labordia  triflora  and  Melicope  munroi] 
and  not  prudent  for  the  other  49  plants 
because  it  would  not  benefit  the  plant 
and/or  would  increase  the  degree  of 
threat  to  the' species. 

The  not  prudent  determinations  for 
the  49  species,  along  with  others,  were 
challenged  in  Conservation  Council  for 
Hawaii  v.  Babbitt,  2  F.  Supp.  2d  1280 
(D.  Haw.  1998).  On  March  9, 1998,  the 
United  States  District  Court  for  the 
District  of  Hawaii,  directed  us  to  review 


the  prudency  determinations  for  245 
listed  plant  species  in  Hawaii,  including 
49  of  the  51  species  reported  from 
Molokai.  Among  other  things,  the  court 
held  that,  in  most  cases  we  did  not 
sufficiently  demonstrate  that  the  species 
are  threatened  by  human  activity  or  that 
such  threats  would  increase  with  the 
designation  of  critical  habitat.  The  court 
also  held  that  we  failed  to  balance  any 
risks  of  designating  critical  habitat 
against  any  benefits  (id.  at  1283-85). 
Regarding  our  determination  that 
designating  critical  habitat  would  have 
no  additional  benefits  to  the  species 
above  and  beyond  those  already 
provided  through  the  section  7 
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consultation  requirement  of  the  Act,  the 
court  ruled  that  we  failed  to  consider 
the  specific  efiect  of  the  consultation 
requirement  on  each  species  (id.  at 
1286-68).  In  addition,  the  court  stated 
that  we  did  not  consider  benefits 
outside  of  the  consultation 
requirements.  In  the  court's  view,  these 
potential  benefits  include  substantive 
and  procedural  protections.  The  court 
held  that,  substantively,  designation 
establishes  a  "uniform  protection  plan" 
prior  to  consultation  and  indicates 
where  compliance  with  section  7  of  the 
Act  is  required.  Procedurally,  the  court 
stated  that  the  designation  of  critical 
habitat  educates  the  public,  State,  and 
local  governments  and  affords  them  an 
opportunity  to  participate  in  the 
designation  [id.  at  1288).  The  court  also 
stated  that  private  lands  may  not  be 
excluded  from  critical  habitat 
designation  even  though  section  7 
requirements  apply  only  to  Federal 
agencies.  In  addition  to  the  potential 
benefit  of  informing  the  public.  State, 
and  local  governments  of  the  listing  and 
of  the  areas  that  are  essential  to  the 
species'  conservation,  the  court  found 
that  there  may  be  Federal  activity  on 
private  property  in  the  future,  even 
though  no  such  activity  may  be 
occurring  there  at  the  present  (id.  at 
1285-88). 

On  August  10, 1998,  the  court  ordered 
us  to  publish  proposed  critical  habitat 
designations  or  non-designations  for  at 
least  100  species  by  November  30,  2000. 
and  to  publish  proposed  designations  or 
non-designations  for  the  remaining  145 
species  by  April  30,  2002  (24  F.  Supp. 
2d  1074). 

At  the  time  we  listed  Labordia  triflora 
and  Melicope  munroi  (64  FR  48307)  we 
determined  that  designation  of  critical 
habitat  was  prudent  and  that  we  would 
develop  critical  habitat  designations  for 
these  two  taxa,  along  with  eight  others, 
at  the  same  time  we  developed 
designations  for  the  245  Hawaiian  plant 
species.  This  timetable  was  challenged 
in  Conservation  Council  for  Hawaii  v . 
Babbitt,  Civ.  No.  99-00283  HG  (D.  Haw. 
Aug.  19, 1999,  Feb.  16,  2000,  and  March 
28,  2000).  The  court  agreed,  however, 
that  it  was  reasonable  for  us  to  integrate 
these  ten  Maui  Nui  (Maui,  Lanai, 
Molokai,  and  Kahoolawe)  plant  taxa 
into  the  schedule  established  for 
designating  critical  habitat  for  the  other 
245  Hawaiian  plants,  and  ordered  us  to 
publish  proposed  critical  habitat 
designations  for  the  ten  Maui  Nui 
species  by  November  30.  2000,  and  to 
publish  final  critical  habitat 
designations  by  November  30,  2001. 

On  November  30.  1998,  we  published 
a  notice  in  the  Federal  Register 
requesting  public  comments  on  our 


reevaluation  of  whether  designation  of 
critical  habitat  is  prudent  for  the  245 
Hawaiian  plants  at  issue  (63  FR  65805). 
The  comment  period  closed  on  March  1, 
1999.  and  was  reopened  from  March  24, 
1999,  to  May  24,  1999  (64  FR  14209). 
We  received  more  than  100  responses 
from  individuals,  non-profit 
organizations,  the  State  of  Hawaii 
Division  of  Forestry  and  Wildlife 
(DOFAW),  county  governments,  and 
Federal  agencies  (U.S.  Department  of 
Defense- Army.  Navy,  Air  Force).  Only  a 
few  responses  offered  information  on 
the  status  of  individual  plant  species  or 
on  current  management  actions  for  one 
or  more  of  the  245  Hawaiian  plants. 
While  some  of  the  respondents 
expressed  support  for  the  designation  of 
critical  habitat  for  245  Hawaiian  plants, 
more  than  80  percent  opposed  the 
designation  of  critical  habitat  for  these 
plants.  In  general,  these  respondents 
opposed  designation  because  they 
believed  it  will  cause  economic 
hardship,  discourage  cooperative 
projects,  polarize  relationships  with 
hunters,  or  potentially  increase  trespass 
or  vandalism  on  private  lands.  In 
addition,  commenters  also  cited  a  lack 
of  information  on  the  biological  and 
ecological  needs  of  these  plants  which, 
they  suggested,  may  lead  to  designation 
based  on  guesswork.  The  respondents 
who  supported  the  designation  of 
critical  habitat  cited  that  designation 
would  provide  a  uniform  protection 
plan  for  the  Hawaiian  Islaiids;  promote 
funding  for  management  of  these  plants; 
educate  the  public  and  State 
government;  and  protect  partnerships 
with  landowners  and  build  trust. 

On  February  18,  2000,  we  mailed 
letters  to  more  than  100  landowners  on 
the  island  of  Molokai  requesting  any 
information  considered  germane  to  the 
management  of  any  of  the  51  plants  on 
his/her  property,  and  containing  a  copy 
of  the  November  30, 1998,  Federal 
Register  notice,  a  map  showing  the 
general  locations  of  the  plants  that  may 
be  on  his/her  property,  and  a  handout 
containing  general  information  on 
critical  habitat.  We  received  25  written 
responses  to  our  landowner  mailing 
with  varying  types  of  information  on 
their  ciurent  land  management 
activities.  These  responses  included 
information  on  the  following:  fencing, 
weeding,  ungulate  control,  hunting, 
control  of  himian  access,  scientific 
research,  fire  control,  and  propagation 
and/ or  planting  of  native  plants.  We 
held  one  open  house  on  the  island  of 
Molokai,  at  the  Mitchell  Pauole 
Commimity  Center,  on  March  15,  2000, 
to  meet  one-on-one  with  local 
landowners  and  other  interested 


members  of  the  public.  A  total  of  14 
people  attended  the  open  house.  In 
addition  we  met  with  Maui  County 
Division  of  Forestry  and  Wildlife  staff 
and  discussed  their  management 
activities  on  the  island. 

On  December  29,  2000,  we  published 
the  fourth  of  the  court-ordered  prudency 
determinations  for  19  species  and 
proposed  critical  habitat  designations  or 
non-designations  for  32  Molokai  plants 
(65  FR  83158).  The  prudency 
determinations  and  proposed  critical 
habitat  designations  for  Kauai  and 
Niihau  plants  were  published  on 
November  7,  2000  (65  FR  66808),  for 
Maui  and  Kahoolawe  plants  on 
December  18,  2000  (65  FR  82086),  and 
for  Lanai  plants  on  December  27,  2000 
(65  FR  82086).  All  of  these  proposed 
rules  had  been  sent  to  the  Federal 
Register  by  or  on  November  30,  2000,  as 
required  by  the  court  orders.  In  those 
proposals  we  determined  that  critical 
habitat  was  prudent  for  47  species 
(Adenophorus  periens,  Alectryon 
macrococcus,  Bidens  wiebkei, 
Brighamia  rockii.  Canavalia 
molokaiensis,  Centaurium  sebaeoides, 
Clennontia  oblongifolia  ssp.  brevipes, 
Ctenitis  squamigera,  Cyanea  dunbarii, 
Cyanea  grimesiana  ssp.  grimesiana. 
Cyanea  mannii,  Cyanea  procera,  Diellia 
erecta.  Diplazium  molokaiense, 
Flueggea  neowawraea,  Hedyotis  mannii, 
Hespewmannia  arborescens.  Hibiscus 
amottianus  ssp.  immaculatus.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Labordia  triflora,  Lysimachia  maxima, 
Mariscus  fauriei,  Marsilea  villosa. 
Melicope  mucronulata,  Melicope 
reflexa,  Neraudia  sericea,  Peucedanum 
sandwicense,  Phyllostegia  maimii, 
Phyllostegia  mollis,  Plantago  princeps, 
Platanthera  holochila,  Schiedea 
lydgatei,  Schiedea  nuttallii,  Schiedea 
sarmentosa,  Sesbania  tomentosa,  Silene 
alexandri,  Silene  lanceolata, 
Spermolepis  hawaiiensis,  Stenogyne 
bifida,  Tetramolopium  rockii,  Vigna  o- 
wahuensis.  and  Zanthoxylum 
hawaiiense)  that  are  reported  from 
Molokai  as  well  as  Kauai,  Niihau,  Maui, 
Kahoolawe,  and  Lanai. 

In  the  December  29,  2000,  proposal 
we  determined  that  it  was  prudent  to 
designate  approximately  6,165  ha 
(15,230  ac)  on  Molokai  as  critical 
habitat.  The  publication  of  the  proposed 
rule  opened  a  60-day  public  comment 
period,  which  closed  on  February  27, 
2001.  On  February  22,  2001,  we 
published  a  notice  (66  FR  11132) 
announcing  the  reopening  of  the 
comment  period  until  April  2,  2001,  on 
the  proposal  to  designate  critical  habitat 
for  plants  from  Molokai  and  a  notice  of 
a  public  hearing.  On  March  21,  2001,  we 
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held  a  public  hearing  at  the  Mitchell 
Pauole  Center  Hall,  Molokai. 
I  On  October  3,  2001,  we  submitted  a 
joint  stipulation  with  Earth  Justice  Legal 
Defense  Fund  requesting  extension  of 
the  court  order  for  the  final  rules  to 
designate  critical  habitat  for  plants  from 
Kauai  and  Niihau  (July  30.  2002),  Maui 
and  Kahoolawe  (August  23,  2002),  Lanai 
(September  16,  2002),  and  Molokai 
(October  16,  2002),  citing  the  need  to 
revise  the  proposals  to  incorporate  or 
address  new  information  and  conunents 
received  during  the  comment  periods. 
The  joint  stipulation  was  approved  and 
ordered  by  the  court  on  October  5,  2001. 
On  January  28,  2002  (67  FR  3940) 
(Kauai  revised  proposal),  we  determined 
that  designation  of  critical  habitat  was 
prudent  for  Isodendrion  pyrifolium  and 
Solanum  incompletum,  two  spfecies 
reported  from  Molokai  as  well  cis  Kauai, 
Maui,  and  Lanai.  The  designation  of 
critical  habitat  is  proposed  for 
Isodendrion  pyrifolium  on  Molokai.  On 
March  4,  2002'  (67  FR  9806)  and  XX 
Maui  revised  proposal,  we  published 
revised  proposals  for  plants  from  Lanai, 
and  Maui  and  Kahoolawe,  and  Lanai, 
respectively.  Publication  of  this  revised 
proposal  for  plants  from  Molokai  is 
consistent  with  the  court-ordered 
stipulation. 

Summary  of  Comments  and 
Recommendations 

In  the  December  29,  2000,  proposed 
.ale  (65  FR  83158),  we  requested  all 
interested  parties  to  submit  conunents 
on  the  specifics  of  the  proposal, 
including  information,  policy,  and 
proposed  critical  habitat  boundaries  as 
provided  in  the  proposed  rule.  The  first 
comment  period  closed  on  February  27, 
2001.  We  reopened  the  comment  period 
from  February  22,  2001  to  April  2,  2001 
(66  FR  11132),  to  accept  comments  on 
the  proposed  designations  and  to  hold 
a  public  hearing  on  March  21,  2001,  in 
Kaunakakai  Molokai. 

We  contacted  all  appropriate  State 
and  Federal  agencies,  coimty 
governments,  elected  officials,  and  other 
interested  parties  and  invited  them  to 
comment.  In  addition,  we  invited  public 
comment  through  the  publication  of 
notices  in  the  following  newspapers:  the 
Honolulu  Advertiser,  The  Dispatch,  and 
the  Molokai  Advertiser-News  on  March 
1,  2001.  We  received  one  request  for  a 
public  hearing.  We  announced  the  date 
and  time  of  the  public  hearing  in  letters 
mailed  to  all  interested  parties, 
appropriate  State  and  Federal  agencies, 
coimty  governments,  and  elected 
officiaJs,  and  in  notices  published  in  the 
Honolulu  Advertiser,  The  Dispatch,  and 
the  Molokai  Advertiser-News  on  March 
1,  2001.  A  transcript  of  the  hearing  held 


L 


in  Kaunakakai,  Molokai  on  March  21, 
2001,  is  available  for  inspection  (see 
ADDRESSES  section). 

We  requested  three  botanists  who 
have  familiarity  with  Molokai  plants  to 
peer  review  the  proposed  critical  habitat 
designations.  One  reviewer  submitted 
comments  on  the  proposed  critical 
habitat  designations,  providing  updated 
biological  information,  critical  review, 
and  editorial  comments. 

We  received  a  total  of  three  oral  and 
five  written  comments  during  the  two 
comment  periods.  These  included 
responses  from  three  State  offices  and 
five  private  organizations  or 
individuals.  We  reviewed  all  comments 
received  for  substantive  issues  and  new 
information  regarding  critical  habitat 
and  the  Molokai  plants.  Of  the  eight 
comments  we  received,  five  supported 
designation,  two  were  opposed,  and  one 
provided  information  but  declined  to 
oppose  or  support  the  designation. 
Similar  comments  were  grouped  into  six 
general  issues  relating  specifically  to  the 
proposed  critical  habitat 
determinations.  These  are  addressed  in 
the  following  summary. 

Issue  1 :  Biological  Justification  and 
Methodology 

(1)  Comment:  The  designation  of 
critical  habitat  in  unoccupied  habitat  is 
particularly  important,  since  this  may 
be  the  only  mechanism  available  to 
ensure  that  Federal  actions  do  not 
eliminate  the  habitat  needed  for  the 
siuvival  and  recovery  of  extremely 
endangered  species. 

Our  Response:  We  agree.  Our  recovery 
plans  for  these  species  (Service  1995a, 
1995b. 1996a.  1996b.  1996c.  1997, 
1998a.  1998b,  1998c.  1999,  2001) 
identify  the  need  to  expand  existing 
populations  and  reestablish  wild 
populations  within  their  historical 
range.  We  have  revised  the  December 
29,  2000,  proposal  to  designate  critical 
habitat  for  32  Molokai  plant  species  to 
incorporate  new  information  and 
address  comments  and  new  information 
received  diu-ing  the  conunent  periods, 
including  information  on  areas  of 
potentially  suitable  imoccupied  habitat 
for  some  of  these  species  from  Molokai. 

(2)  Comment;  The  proposal  provides 
very  limited  information  on  the  criteria 
and  data  used  to  determine  the  areas 
proposed  as  critical  habitat.  For 
example,  some  of  the  data  used  by  the 
Service  was  30  years  or  older. 

Our  Response:  When  developing  the 
December  29,  2000,  proposal  to 
designate  critical  habitat  for  32  plants 
from  Molokai,  we  used  the  best 
scientific  and  commercial  data  available 
at  the  time,  including  but  not  limited  to. 
information  from  the  known  locations. 


site-specific  species  information  from 
the  HINHP  database  and  our  own  rare 
plant  database;  species  information  &t)m 
the  Center  for  Plant  Conservation's 
(CPC)  rare  plant  monitoring  database 
housed  at  die  University  of  Hawaii's 
Lyon  Arboretum;  the  final  listing  rules 
for  these  species;  information  received 
at  the  informational  open  house  held  on 
Molokai  at  the  Mitchell  Pauole  Center 
Hall  on  March  15.  2000;  recent 
biological  surveys  and  reports;  our 
recovery  plans  for  these  species; 
information  received  in  response  to 
outreach  materials  and  requests  for 
species  and  management  information 
we  sent  to  all  landowners,  land 
managers,  and  interested  parties  on  the 
island  of  Molokai;  discussions  with 
botanical  experts;  and  recommendations 
from  the  Hawaii  Pacific  Plant  Recovery 
Coordinating  Conmiittee  (HPPRCC) 
(Service  1995a,  1995b.  1996a.  1996b. 
1996c.  1997.  1998a,  1998b,  1998c,  1999. 
2001;  HPPRCC  1998;  HINHP  Database 
2000;  CPC  in  litt.  1999). 

We  have  revised  the  proposed 
designations  to  incorporate  new 
information,  and  address  conunents  and 
new  information  received  during  the 
comment  periods.  This  additional 
information  comes  from  the  Geographic 
Information  System  (CIS)  coverages  (e.g. 
vegetation,  soils,  annual  rainfall, 
elevation  contours,  land  ownership); 
completed  recovery  plans,  and 
information  received  during  the  public 
conunent  periods  and  public  hearing  (R. 
Hobdy.  in  litt.  2001;  Service  1995a, 
1995b, 1996a,  1996b,  1996c.  1997. 
1998a.  1998b,  1998c,  1999,  2001). 

(3a)  Comment:  The  proposed  critical 
habitat  designations  were  not  specific 
enough,  and  were  over  broad  by 
including  unsuitable  habitat  in 
degraded  areas  and  therefore,  failed  to 
comply  with  Congressional  intent  to 
restrict  critical  habitat  to  those  areas 
"essential  to  the  conservation  of  the 
species."  {3b)  The  designation  was  not 
inclusive  enough  and  failed  to  include 
areas  that  Molokai  plants  have  used  and 
are  necessary  for  recovery  of  the  species. 

Our  Response:  The  presence  of  non- 
native  plants  does  not  preclude 
designation  of  an  area  as  critical  habitat, 
if  the  area  contains  the  physical  and 
biological  features  that  are  essential  to 
the  conservation  of  the  species  and  that 
may  require  special  management 
considerations  or  protection.  We  used 
the  best  scientific  information  available 
to  develop  the  December  29,  2000, 
proposal  to  designate  critical  habitat  for 
32  Molokai  plants.  This  information  is 
detailed  above  in  our  response  to 
Conunent  (2). 

We  have  revised  the  proposed 
designations  published  in  the  December 
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29,  2000,  proposal  for  Molokai  plants  to 
incorporate  new  information,  and 
address  comments  and  new  information 
received  during  the  comment  periods. 
We  used  the  best  available  information, 
including  expert  scientific  opinion,  to 
identify  the  physical  and  biological 
features  (type  of  plant  community, 
associated  species,  and  locale 
information  such  as  rocky  cliffs,  talus 
slopes,  stream  banks)  essential  to  the 
conservation  of  each  species,  and  to 
identify  potentially  suitable  habitat 
within  the  known  historic  range  of  each 
species.  Of  the  area  identified  as 
potentially  suitable  habitat  for  a  species, 
only  those  areas  within  the  least 
disturbed  suitable  habitat  were 
proposed  as  critical  habitat  for  the 
species. 

We  invite  comments  from  the  public 
that  provide  information  on  potentially 
suitable  habitat  within  the  known 
historic  range  of  each  species  and 
whether  lands  within  the  proposed 
critical  habitat  provide  for  the 
conservation  of  one  or  more  of  the 
species. 

(4)  Comment:  The  Service  avoided  a 
statutory  obligation  to  determine 
whether  the  benefits  of  excluding 
particular  areas  (e.g.,  areas  with 
conservation  agreements,  licenses  with 
Department  of  Hawaiian  Homelands, 
protection  plans,  etc.)  from  critical 
habitat  designation  outweigh  the 
benefits  of  including  each  area. 

Our  Response:  Section  4(b)(2)  of  the 
Act  requires  that  we  consider  the 
economic  and  other  impacts  of  critical 
habitat  designation  and  allows  us  to 
areas  when  the  benefits  of  exclusion 
outweigh  the  benefits  of  designation, 
provided  the  exclusion  will  not  result  in 
the  extinction  of  the  species.  We  base 
our  decision  to  exclude  an  area  from 
critical  habitat  designation  on  the  best 
scientific  data  available,  taking  into 
consideration  the  economic  and  other 
impacts  of  specifying  any  particular  area 
as  critical  habitat.  We  will  complete  an 
economic  analysis  on  this  proposed 
nUe,  and  consider  the  results  of  this 
analysis  and  comments  received  on  the 
analysis  and  the  new  proposed  rule.  We 
will  use  that  economic  analysis  as  well 
as  all  other  information  about  potential 
impacts  of  the  designation  in 
determining  whether  exclusions  under 
section  4(b)(2)  are  appropriate  (see  50 
CFR  424.19). 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  any 
futiire  Habitat  Conservation  Plans 
(HCPs)  or  other  conservation  plans  to 
identify  lands  essential  for  the  long-term 
conservation  of  the  Molokai  plants  and 
appropriate  management  for  those 


lands.  If  an  HCP  or  other  conservation 
management  plan  is  approved  by  us.  we 
will  reassess  the  critical  habitat 
boimdaries  in  light  of  the  conservation 
plan.  We  will  seek  to  undertake  this 
review  when  an  HCP  or  conservation 
management  plan  is  approved,  but 
funding  constraints  may  influence  the 
timing  of  such  a  review. 

Issue  2:  Site-Specific  Biologicd 
Comments 

(5)  Comment:  Critical  habitat  should 
be  designated  for  Pritchardia  munroi  or 
loulu  palm  species  if  the  units  are  of 
adequate  ecological  size  and  because  the 
habitat  is  too  inaccessible  and  remote 
for  vandals. 

Our  Response:  We  have  revised  the 
December  29,  2000,  proposal  to 
designate  critical  habitat  for  32  plants 
bom  Molokai  to  incorporate  new 
information,  and  address  comments  and 
new  information  received  during  the 
comment  periods.  However,  no 
additional  information  was  provided 
during  the  comment  periods  that  would 
ensure  the  protection  of  Pritchardia 
munroi  from  vandalism  or  collection  if 
critical  habitat  was  designated  for  this 
species  on  Molokai.  As  previously 
discussed  in  the  December  29,  2000. 
proposal,  we  believe  that  the  benefits  of 
designating  critical  habitat  do  not 
outweigh  the  potential  increased  threats 
from  vandalism  or  collection  of 
Pritchardia  munroi.  Several  nurseries 
advertise  and  sell  Pritchardia  palms, 
including  Pritchardia  munroi  and  six 
other  Federally  listed  Pritchardia 
species.  Given  the  considerations 
described  in  the  November  7,  2000,  and 
December  29,  2000,  proposals  regarding 
instances  of  vandalism,  collection,  and 
commercial  trade  of  Hawaiian  species  of 
Pritchardia  no  change  is  made  to  the 
December  29,  2000,  prudency 
determination  for  Pritcharida  munroi, 

(6)  Comment:  Department  of 
Hawaiian  Homelands  should  be 
excluded  from  the  critical  habitat 
designation  because  plant  protection 
and  management  plans  are  imder 
development.  (6b)  Comment:  Since 
critical  habitat  threats  are  being 
addressed,  and  management  plans  are  in 
place,  the  Department  of  Hawaiian 
Homelands  (DHHL)  requests.exclusiqn 
from  Units  D.  E,  H.  K.  and  Y 

Our  Response:  We  agree  that 
endangered  species  management  plans 
can  provide  special  management  for 
lands  such  that  they  no  longer  meet  the 
definition  of  critical  habitat.  Pursuant  to 
the  definition  of  critical  habitat  in 
section  3  of  the  Act.  the  primary 
constituent  elements  as  foimd  in  any 
area  so  designated  must  also  require 
"special  management  considerations  or 


protections."  Adequate  special 
management  or  protection  is  provided 
by  a  legally  operative  plan  that 
addresses  the  maintenance  and 
improvement  of  the  essential  elements 
and  provides  for  the  long-term 
conservation  of  the  species.  We  consider 
a  plan  adequate  when  it  provides:  (1)  A 
conservation  benefit  to  the  species  [i.e., 
the  plan  must  maintain  or  provide  for 
an  increase  in  the  species'  population  or 
the  enhancement  or  restoration  of  its 
habitat  within  the  area  covered  by  the 
plan);  (2)  assurances  that  the 
management  plan  will  be  implemented 
(i.e.,  those  responsible  for  implementing 
the  plan  are  capable  of  accomplishing 
the  objectives,  have  an  implementation 
schedule  and/or  have  adequate  funding 
for  the  management  plan);  and,  (3) 
assurances  the  conservation  plan  will  be 
effective  (i.e.,  it  identifies  biological 
goals,  has  provisions  for  reporting 
progress,  and  is  of  a  duration  sufficient 
to  implement  the  plan  and  achieves  the 
plan's  goals  and  objectives).  If  an  area  is 
covered  by  a  plan  accomplishes  these 
things,  it  does  not  constitute  critical 
habitat  as  defined  by  the  Act  because 
the  primary  constituent  elements  found 
there  are  not  in  need  of  special 
management. 

At  this  time  we  are  not  able  to  find 
that  management  on  these  lands  is 
adequate  to  preclude  proposed 
designations  of  critical  habitat.  We  are 
aware  that  the  State  of  Hawaii,  the 
Department  of  Hawaiian  Homelands, 
and  other  private  landowners  are 
considering  the  development  of  land 
management  plans  or  agreements  that 
may  promote  the  conservation  of 
endangered  and  threatened  plant 
species  on  the  island  of  Molokai.  We 
support  these  efforts,  and  we  view  such 
plans  as  important  in  helping  meet 
species  recovery  goals,  and  idtimately 
can  result  in  delisting  of  the  species.  We 
intend  to  work  closely  with  any 
interested  landowner  or  land  manager 
in  the  development  of  conservation 
planning  efforts  for  these,  and  other, 
endangered  and  threatened  plants.  If 
new  information  indicates  any  of  these 
areas  should  not  be  included  in  the 
critical  habitat  designations  because 
they  no  longer  meet  the  definition  of 
critical  habitat,  we  may  revise  the 
proposed  critical  habitat  designations  in 
this  proposal  to  exclude  these  areas.  We 
agree  that  implementation  of 
management  actions  for  the 
conservation  of  these  species  should 
proceed;  however,  both  the  Act  and  the 
relevant  court  order  requires  us  to 
proceed  with  designation  at  this  time 
based  on  the  best  information  available. 

(7)  Comment:  The  State  of  Hawaii 
identified  specific  areas  that  they 
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thought  should  not  be  designated  as 
critical  habitat. 

Our  Response:  During  the  public 
cominent  periods  for  the  December  29, 
2000,  proposal  for  plants  from  Molokai, 
we  received  written  comments  and  a 
map  showing  the  DOFAW's  vegetation 
classes  and  recommended  critical 
habitat  units.  We  have  revised  the 
December  29.  2000.  proposed 
designations  to  incorporate  new 
information,  and  address  comments  and 
new  information  received  diiring  the 
comment  periods,  including 
information  received  frorh  DOFAW. 
j  We  evaluated  DOFAW's  comments  on 
a  species-by-species  basis  and 
incorporated  information  that  was 
consistent  with  our  methodology. 
DOFAW  recommended  deletion  of  some 
of  the  proposed  critical  habitat  units  as 
they  do  not  believe  these  areas  aie 
suitable  for  the  recovery  of  some  species 
because  they  (DOFAW)  would  not  be 
able  to  manage  these  areas  with  their 
limited  staff  and  funding.  Because  the  ■ 
basis  for  identifying  areas  by  DOFAW 
was  made  on  the  manageability  of  the 
area,  their  mapping  of  habitat  is  distinct 
from  the  regulatory  designation  of 
critical  habitat  as  defined  by  the  Act. 

Issue  3:  Legal  Issues 

(8)  Comment:  A  premise  for  the 
proposed  rule  is  that  the  Service  was 
ordered  by  the  coiut  on  August  10. 
1998.  to  designate  critical  habitat  by 
November  30.  2000.  The  proposal  was 
published  on  December  29.  2000.  Thus, 
the  Service  is  negligent  in  meeting  its 
court  ordered  deadline. 

Our  Response:  The  proposed  rules  for 
plants  from  Kauai.  Niihau.  Maui, 
Kahoolawe.  Lanai.  and  Molokai  had 
been  sent  to  the  Federal  Register  by  or 
on  November  30,  2000.  as  required  by 
the  court  orders.  On  October  3.  2001,  we 
submitted  a  joint  stipulation  with  Earth 
Justice  Legal  Defense  Fund  requesting 
extension  of  the  court  orders  for  the 
final  rules  to  designate  critical  habitat 
for  plants  frt>m  Kauai  and  Niihau  (July 
30.  2002).  Maui  and  Kahoolawe  (August 
23.  2002).  Lanai  (September  16.  2002), 
and  Molokai  (October  16,  2002),  citing 
the  need  to  revise  the  proposals  to 
incorporate  or  address  new  information 
and  comments  received  during  the 
comment  periods  on  the  December  29. 
2000.  proposal  for  plants  from  Molokai. 
The  joint  stipulation  was  approved  and 
ordered  by  the  court  on  October  5,  2001. 
Publication  of  this  revised  proposal  for 
plants  fiom  Molokai  is  consistent  with 
the  joint  stipulation. 

(9)  Comment:  The  Service  should 
designate  critical  habitat  for  Moomomi, 
Pelekimu.  and  Kamakou  Preserves  since 
excluding  them  potentially  violates  the 


mandatory  duty  to  designate  critical 
habitat  "to  the  maximum  extent  prudent 
and  determinable."  16  U.S.C.  1533(a)(3). 

Our  Response:  Critical  habitat  is 
defined  in  section  3  of  the  Act  as:  (i)  The 
specific  areas  within  the  geographical 
area  occupied  by  a  species,  at  the  time 
it  is  listed  in  accordance  with  the  Act, 
on  which  are  foimd  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
consideration  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  means  the  use  of  all 
methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

The  Service  found  that  the  plants  and 
their  habitats  within  the  Moomomi 
Preserve.  Pelekunu  Preserve,  and 
Kamakou  Preserve  receive  long-term 
protection  and  management  and.  thus, 
these  lands  are  not  in  need  of  additional 
special  management  considerations  or 
protection.  In  our  December  29.  2000. 
proposal  we  determined  that  the  private 
lands  within  Moomomi  Preserve. 
Kamakou  Preserve,  and  Pelekunu 
Preserve  do  not  meet  the  definition  of 
critical  habitat  in  the  Act,  apd  we  did 
not  propose  designation  of  these  lands 
as  critical  habitat.  No  change  is  made  to 
this  determination  in  this  revised 
proposal  and  it  is  hereby  incorporated 
by  reference  (65  FR  82086).  Should  the 
status  of  these  preserves  change,  for 
example  by  nonrenewal  of  a  partnership 
agreement  or  termination  of  funding,  we 
will  reconsider  whether  the  lands 
within  Moomomi.  Kamakou,  and 
Pelekimu  preserves  meet  the  definition 
of  critical  habitat.  If  so,  we  have  the 
authority  to  proposed  to  amend  critical 
habitat  to  include  such  area(s)  at  that 
time  (50  CFR  424.12(g)). 

Issue  4:  Mapping  and  Primary 
Constituent  Elements 

(10a)  Comment:  The  designated  areas 
are  too  large.  (10b)  Comment:  The  imits 
are  not  large  enough,  and  don't  allow  for 
changes  that  occur  during  known 
enviroimiental  processes.  (10c) 
Comment:  The  586-meter  radius  is 
arbitrary  and  may  not  work  for  all 
species,  natural  communities,  and 
habitats.  (lOd)  Comment:  The  highly 
irregular  and  fragmented  shape  of 
proposed  imits  make  it  difficult  to 
determine  if  projects  are  within  critical 
habitat. 


Our  Response:  Based  on  a  review  of 
new  biological  information  and  public 
comments  received,  we  have  revised  the 
proposed  designations  published  in  the 
December  29.  2000.  proposal  for 
Molokai  plants  to  incorporate  new 
information,  and  address  comments 
received  during  the  comment  periods. 
The  586  m  (1,924  ft)  radius  circle  used 
to  delineate  critical  habitat  for  each 
species  in  the  December  2000  proposal 
may  not  insure  enough  area  to  provide 
for  the  proper  ecological  functions  of 
the  habitat  supporting  the  plant.  In  this 
revised  proposal,  areas  that  contain 
habitat  necessary  for  conservation  were 
identified  and  delineated  on  a  species 
by  species  basis.  When  species  units 
overlapped,  we  combined  imits  for  ease 
of  mapping  (see  also  Methods  section). 
We  made  an  effort  to  avoid  developed 
areas,  such  as  towns  and  other  similar 
lands,  that  are  unlikely  to  contribute  to 
the  conservation  of  these  species. 
However,  the  minimum  mapping  unit 
that  we  used  to  approximate  our 
delineation  of  critical  habitat  for  these 
species  did  not  allow  us  to  exclude  all 
such  developed  areas.  In  addition, 
existing  features  and  structures  within 
the  boundaries  of  the  mapped  unit,  such 
as  buildings,  roads,  aqueducts, 
telecommunications  equipment,  radars, 
telemetry  antennas,  radars,  missile 
launch  sites,  arboreta  and  gardens, 
heiau  (indigenous  places  of  worship  or 
shrines),  airports,  other  paved  areas,  and 
other  rural  residential  landscaped  areas 
do  not  contain  one  or  more  of  the 
primary  constituent  elements  and 
would  be  excluded  under  the  terms  of 
this  proposed  regulation.  The  areas  we 
are  proposing  to  designate  as  critical 
habitat  provide  some  or  all  of  the  habitat 
components  essential  for  the 
conservation  of  46  plant  species  from 
Molokai. 

Issue  5:  Definition  of  Critical  Habitat 

(11)  Comment:  Critical  habitat  is 
being  designated  in  otherwise  protected 
areas,  such  as  State  conservation  lands. 

Our  Response:  In  the  November  7. 
2000.  proposal  we  examined  all 
currently  occupied  sites  containing  one 
or  more  of  the  primary  constituent 
elements  considered  essential  to  the 
conservation  of  the  Molokai  plant 
species  to  determine  if  additional 
special  management  considerations  or 
protection  are  required  above  those 
currently  provided.  We  reviewed  all 
available  management  information  on 
these  plants  at  these  sites,  including 
published  reports  and  surveys;  annual 
performance  and  progress  reports; 
management  plans;  grants;  memoranda 
of  understanding  and  cooperative 
agreements;  DOFAW  plaiming 
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dociiments;  internal  letters  and  memos; 
biological  assessments  and 
environmental  impact  statements;  and 
section  7  consultations.  Additionally, 
each  public  (i.e.,  county.  State,  or 
Federal  government  holdings]  and 
private  landowner  on  the  island  of 
Molokai  with  a  known  occurrence  of 
one  of  the  plant  species  was  contacted 
by  mail.  We  reviewed  all  information 
received  in  response  to  our  landowner 
mailing  and  open  house  held  at 
Kaunakakai  on  the  island  of  Molokai  on 
*'      March  15.  2000.  When  clarification  was 
required  on  the  information  provided  to 
us.  we  followed  up  with  a  telephone 
contact.  In  addition,  we  reviewed  new 
biological  information  and  public 
comments  received  on  the  December  29, 
2000.  proposal  during  the  public 
comment  periods  and  at  the  public 
hearing. 

Pursuant  to  the  definition  of  critical 
habitat  in  section  3  of  the  Act,  the 
primary  constituent  elements  as  found 
in  any  area  so  designated  must  also 
require  "special  management 
considerations  or  protections." 
Adequate  special  management  or 
protection  is  provided  by  a  legally 
operative  plan  that  addresses  the 
maintenance  and  improvement  of  the 
essential  elements  and  provides  for  the 
long-term  conservation  of  the  species. 
We  consider  a  plan  adequate  when  it 
provides:  (1)  A  conservation  benefit  to 
the  species  [i.e.,  the  plan  must  maintain 
or  provide  for  an  increase  in  the  species' 
population  or  the  enhancement  or 
restoration  of  its  habitat  within  the  area 
covered  by  the  plan);  (2)  assurances  that 
the  management  plan  will  be 
implemented  (i.e.,  those  responsible  for 
implementing  the  plan  are  capable  of 
accomplishing  the  objectives,  have  an 
implementation  schedule  and/or  have 
adequate  funding  for  the  management 
plan);  and  (3)  assurances  the 
conservation  plan  will  be  effective  (i.e., 
it  identifies  biological  goals,  has 
provisions  for  reporting  progress,  and  is 
of  a  duration  sufficient  to  implement  the 
plan  and  achieves  the  plan's  goals  and 
objectives).  If  an  area  is  covered  by  a 
plan  that  meets  these  criteria,  it  does  not 
constitute  critical  habitatas  defined  by 
the  Act  because  the  primary  constituent 
elements  found  there  are  not  in  need  of 
special  management. 

Upon  review  of  the  above  dociunents, 
we  were  not  able  to  find  that 
management  on  these  lands  was 
adequate  to  preclude  proposed 
designations  of  criticjd  habitat.  We  are 
aware  that  the  State  of  Hawaii,  and 
other  private  landowners  are 
considering  the  development  of  land 
management  plans  or  agreements  that 
may  promote  the  conservation  of 


endangered  and  threatened  plant 
species  on  the  island  of  Molokai.  We 
support  these  efforts,  and  we  view  such 
plans  as  important  in  helping  meet 
species  recovery  goals,  and  ultimately 
can  result  in  delisting  of  the  species.  We 
intend  to  work  closely  with  any 
interested  landowner  or  land  manager 
in  the  development  of  conservation 
planning  efforts  for  these,  and  other, 
endangered  and  threatened  plants.  If 
new  information  indicates  any  of  these 
areas  should  not  be  included  in  the 
critical  habitat  designations  because 
they  no  longer  meet  the  definition  of 
critical  habitat,  we  may  revise  the 
proposed  critical  habitat  designations  in 
this  proposal  to  exclude  these  areas.  We 
agree  that  implementation  of 
management  actions  for  the 
conservation  of  these  species  should 
proceed  however,  both  the  Act  and  the 
relevant  court  order  requires  us  to 
proceed  with  designation  at  this  time 
based  on  the  best  information  available. 

Issue  6:  Effects  of  Designation 

(12)  Comment:  Designation  of  critical 
habitat  will  result  in  restrictions  on 
subsistence  hunting  and  State  himting 
programs  funded  under  the  Federal  Aid 
in  Wildlife  Restoration  Program 
(Pittman-Robertson  program). 

Our  Response:  We  believe  that  game 
bird  and  mammal  hunting  in  Hawaii  is 
an  important  recreational  and  cultural 
activity,  and  we  support  the 
continuation  of  this  tradition.  The 
designation  of  critical  habitat  would  not 
impose  restrictions  on  state  hunting 
programs  except  to  the  extent  Federal 
funding  is  involved.  The  designation  of 
critical  habitat  requires  Federal  agencies 
to  consult  under  section  7  of  the  Act 
with  us  on  actions  they  carry  out,  fund, 
or  authorize  that  might  destroy  or 
adversely  modify  critical  habitat.  This 
requirement  applies  to  us,  including  our 
distribution  of  funds  to  the  State 
through  the  Federal  Aid  in  Wildlife 
Restoration  Program  (Pittman-Robertson 
Program).  Under  the  Act.  activities 
funded  by  us  or  other  Federal  agencies 
cannot  result  in  jeopardy  to  listed 
species,  and  they  caimot  adversely 
modify  or  destroy  critical  habitat.  It  is 
well  documented  that  game  mammals 
affect  listed  plant  and  animal  species.  In 
such  areas,  we  believe  it  is  important  to 
develop  and  implement  sound  land 
management  programs  that  provide  both 
for  the  conservation  of  listed  species 
and  for  continued  game  hunting.  We  are 
committed  to  working  closely  with  the 
State  and  other  interested  parties  to 
ensure  that  game  management  programs 
that  receive  Federal  funding  are 
implemented  consistent  with  this  need. 


Issue  7:  Economic  Issues 

(13)  Comment:  We  should  have  been 
directly  contacted  for  our  opinions  on 
the  public  hearing  and  impacts  of 
critical  habitat  designation. 

Our  Response:  We  will  conduct  an 
analysis  of  the  economic  impacts  of 
designating  these  areas  as  critical 
habitat  prior  to  a  final  determination. 
When  completed,  we  will  announce  the 
availability  of  the  draft  economic 
analysis  with  a  notice  in  the  Federal 
Register,  and  we  will  open  a  30-day 
public  comment  period  on  the  draft 
economic  analysis  and  proposed  rule  at 
that  time.  In  addition,  we  will  mail 
letters  to  landowners  and  other 
interested  parties  and  publish  notices  in 
the  local  newspapers  announcing  the 
availability  of  the  draft  economic 
analysis  and  seeking  public  comment  on 
the  economic  analysis  and  the  proposed 
rule. 

Summary  of  Changes  From  the 
Previous  Proposal 

In  previously  published  proposals  we 
determined  that  critical  habitat  was 
prudent  for  47  species  reported  from 
Molokai.  No  change  is  made  to  these  47 
prudency  determinations  in  this  revised 
proposal  and  they  are  hereby 
incorporated  by  reference  (65  FR  48307, 
65  FR  66808,  65  FR  79192,  65  FR  82086, 
65  FR  83158.  67  FR  3940).  In  addition, 
at  the  time  we  listed  Labordia  triflora 
and  Melicope  munroi,  we  determined 
that  the  designation  of  critical  habitat 
was  prudent  for  these  two  taxa  from 
Molokai  (64  FR  48307). 

In  this  proposal  we  determined  that 
designation  of  critical  habitat  is  prudent 
for  one  species,  Eugenia  koolauensis,  for 
which  a  prudency  determination  had 
not  been  made  previously,  and  that  no 
longer  occurs  on  Molokai.  This  species 
is  reported  from  Molokai  and  Oahu  but 
is  cxurently  only  known  on  Oahu. 

In  this  proposal,  we  propose 
designation  of  critical  habitat  for  46 
species:  Adenophorus  periens, 
Alectryon  macrococcus,  Bidens  wiebkei. 
Brighamia  rockii,  Canavalia 
molokaiensis.  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  brevipes, 
Ctenitis  squamigera,  Cyanea  dunbarii, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  mannii,  Cyanea  procera,  Diellia 
erecta,  Diplazium  molokaiense,  Eugenia 
koolauensis,  Flueggea  neowawmea, 
Hedyotis  mannii.  Hesperomannia 
arborescens.  Hibiscus  amottianus  ssp. 
immaculatus.  Hibiscus  brackenridgei, 
Ischaemum  byrone,  Isodendrion 
pyrifolium,  Labordia  triflora, 
Lysimachia  maxima.  Mariscus  fauriei, 
Marsilea  villosa,  Melicope  mucronulata, 
Melicope  reflexa,  Neraudia  sericea. 
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Peucedanum  sandwicense,  Phyllostegia 
mannii,  Phyllostegia  mollis.  Plantago 
princeps,  Platanthera  holochila, 
Schiedea  lydgatei,  Schiedea  nuttallii, 
Schiedea  sarmentosa,  Sesbania 
tomentqsa,  Silene  alexandri.  Silene 
lanceoiata.  Spermolepis  hawaiiensis, 
Stenogyne  bifida,  Tetmmolopium  rockii. 
Vigna  o-wahuensis,  and  Zanthoxylum 
hawaiiense  on  the  island  of  Molokai. 
based  on  new  information  and 
information  received  diuing  the 
comment  periods  on  the  December  29, 
2000,  proposal.  Critical  habitat  is  not 
proposed  for  four  of  the  51  species 
[Bonamia  menziesii,  Cypenis 
trachysanthos,  Melicope  munroi,  and 
Solanum  incompletum)  which  no  longer 
occur  on  the  island  of  Molokai,  and  for 
which  we  are  unable  to  identify  any 
habitat  that  is  essential  their 
conservation  on  the  island  of  Molokai. 
Critical  habitat  is  not  proposed  for  one 
species  of  loulu  palm,  Pritchardia 
munroi.  for  which  we  determined,  on 
December  29.  2000,  that  critical  habitat 
designation  is  not  prudent  because  it 
would  likely  increase  the  threats  from 
vandalism  or  collection  of  this  species 
on  Molokai.  No  change  is  made  to  that 
determination  here. 

[  La  this  proposal,  areas  proposed  as 
critical  habitat  are  occupied  by  at  least 
one  species  and  some  areas  include 
some  unoccupied  habitat  for  one  or 
more  species. 

Based  on  a  review  of  new  biological 
information  and  public  comments 
received  we  have  revised  our  December 
29.  2000,  proposal  to  incorporate  the 
following  chemges  in  addition  to  those 
described  above:  changes  in  our 
approach  to  delineating  proposed 
critical  habitat  (see  Criteria  Used  to 
Identify  Critical  Habitat);  adjustment 
and  refinement  of  previously  identified 
critical  habitat  units  to  more  acciuately 
follow  the  natural  topographic  features 
and  to  avoid  nonessential  landscape 
featvires  (agricultural  crops,  urban  or 
rural  development)  without  primary 
constituent  elements;  and,  inclusion  of 
new  areas  within  the  proposed  critical 
habitat  units  that  are  essential  for  the 

conservation  of  one  or  more  of  the  46 

plant  species. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
foimd  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 


a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  dso  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  regulatory  protections  under 
the  Act. 

Critical  habitat  also  provides  non- 
regulatory  benefits  to  the  species  by 
informing  the  public  and  private  sectors 
of  areas  that  are  important  for  species 
recovery  and  where  conservation 
actions  would  be  most  effective. 
Designation  of  critical  habitat  can  help 
focus  conservation  activities  for  a  listed 
species  by  identifying  areas  that  contain 
the  physical  and  biological  featiues  that 
are  essential  for  the  conservation  of  that 
species,  and  can  alert  the  public  as  well 
as  land-managing  agencies  to  the 
importance  of  those  areas.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management 
considerations  or  protection,  and  may 
help  provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified  to  help  to  avoid 
accidental  damage  to  such  areas. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
provide  at  least  one  of  the  physical  or 
biological  features  essential  to  the 
conservation  of  the  species  (primary 
constituent  elements,  as  defined  at  50 
CFR  424.12(b)).  Section  3(5)(C)  of  the 
Act  states  that  not  all  areas  that  can  be 
occupied  by  a  species  should  be 
designated  as  critical  habitat  unless  the 
Secretary  determines  that  all  such  areas 
are  essential  to  the  conservation  of  the 


species.  Our  regulations  (50  CFR 
424.12(e))  also  state  that,  "The  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographic  area  presently 
occupied  by  the  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species." 

Section  4(b)(2)  of  the  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act. 
published  on  July  1 ,  1994  (59  FR 
34271).  provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
conunercial  data  available.  It  requires 
that  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  use  primary  and  original 
sources  of  information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should  be  the  listing  rule 
for  the  species.  Additional  information 
may  be  obtained  from  a  recovery  plan, 
articles  in  peer-reviewed  journals, 
conservation  plans  developed  by  States 
and  coimties,  scientific  status  surveys 
and  studies,  and  biological  assessments 
or  other  impublished  materials. 

Section  4  requires  that  we  designate 
critical  habitat  based  on  what  we  know 
at  the  time  of  designation.  Habitat  is 
often  dynamic,  and  species  may  move 
from  one  area  to  another  over  time. 
Fiulhermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  critical 
habitat  designations  do  not  signal  that 
habitat  outside  the  designation  is 
unimportant  or  may  not  be  required  for 
recovery.  Areas  outside  the  critical 
habitat  designation  will  continue  to  be 
subject  to  conservation  actions  that  may 
be  implemented  under  section  7(a)(1) 
and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  jeopardy 
standard  and  the  section  9  prohibitions, 
as  determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  Federally  funded  or  assisted 
projects  affecting  listed  species  outside 
thefr  designated  critical  habitat  areas 
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may  still  result  in  jeopardy  findings  in 
some  cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans.  HCPs,  or  other  species 
conservation  planning  efforts  if  new 
information  available  to  these  planning 
efforts  calls  for  a  different  outcome. 

A.  Prudency  Redeterminations 

We  originally  determined  that 
designation  of  critical  habitat  was 
prudent  for  19  species  from  the  island 
of  Molokai  on  December  29.  2000.  These 
species  are:  Bidens  wiebkei,  Brighamia 
rockii,  Canavalia  molokaiensis, 
Clermontia  oblongifolia  ssp.  brevipes. 
Cyanea  dunbarii,  Cyanea  mannii, 
Cyanea  procera,  Hibiscus  amottianus 
ssp.  inunaculatus,  Lysimachia  maxima, 
Mariscus  fauriei,  Marsilea  villosa, 
Melicope  reflexa,  Phyllostegia  mannii. 
Schiedea  lydgatei.  Schiedea 
sarmentosa,  Silene  alexandri.  Silene 
lanceolata,  Stenogyne  bifida,  and 
Tetmmolopium  rockii.  In  proposals 
published  on  November  7.  2000. 
December  18.  2000,  and  December  27, 
2000,  we  determined  that  designation  of 
critical  habitat  was  prudent  for  19 
plants  that  are  reported  from  Molokai  as 
well  as  from  Kauai.  Niihau,  Maui, 
Kahoolawe,  and  Lanai.  These  19  plants 
are:  Adenophonis  periens,  Alectryon 
macrococcus,  Centaurium  sebaeoides, 
Ctenitis  squamigera,  Cyanea  grimesiana 
ssp.  grimesiana,  Diellia  erecta.  Hedyotis 
mannii,  Hesperomannia  arborescens, 
Ischaemum  byrone,  Melicope 
mucronuiata,  Nemudia  sericea, 
Peucedanum  sandwicense,  Plantago 
princeps.  Platanthera  holochila, 
Schiedea  nuttallii,  Sesbania  tomentosa. 
Spermolepis  hawaiiensis,  Vig^a  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense.  No  change  is  made  to  these 
38  prudency  determinations  in  this 
revised  proposal  and  they  are  hereby 
incorporated  by  reference  (64  FR  48307, 
65  FR  66808,  65  FR  79192,  65  FR  82086, 
65  FR  83158).  In  addition,  at  the  time 
we  listed  Labordia  triflora  and  Melicope 
munroi,  on  September  3.  1999,  we 
determined  that  the  designation  of 
critical  habitat  was  prudent  for  these 
two  taxa  from  Molokai  (64  FR  48307). 

No  change  is  made  here  to  the 
prudency  determination  for  Pritchardia 
munroi,  published  in  the  December  29, 
2000,  proposal  and  hereby  incorporated 
by  reference  (65  FR  83158).  Since 
publication  of  the  listing  rule  for 
Pritchardia  munroi,  we  received 
information  on  the  commercial  trade  in 
palms  conducted  through  the  internet 
(Grant  Canterbury,  USFWS,  in  litt. 
2000).  Several  nurseries  advertise  and 


sell  seedlings  and  young  plants, 
including  13  species  of  Hawaiian 
Pritchardia.  Seven  of  these  species  are 
federally  protected,  including 
Pritchardia  munroi.  In  light  of  this 
information,  we  believe  that  designation 
of  critical  habitat  would  likely  increase 
the  threat  from  vandalism  or  collection 
to  this  species  of  Pritchardia  on 
Molokai.  Given  the  considerations 
described  in  the  December  29,  2000, 
proposal,  we  determined  that  the 
benefits  of  designating  critical  habitat 
designation  did  not  outweigh  the 
potential  increased  threats  from 
vandalism  or  collection,  and,  therefore, 
that  designation  of  critical  habitat  for 
Pritchardia  munroi  was  not  prudent. 
During  the  public  comment  periods  for 
the  December  29,  2000,  proposal  one 
commenter  suggested  that  critical 
habitat  should  be  designated  for  this 
species  of  palm  if  the  units  are  of 
adequate  ecological  size  or  because  the 
habitat  is  too  inaccessible  and  remote 
for  vandals.  However,  given  the 
considerations  described  in  the 
December  29,  2000,  proposal  regarding 
instances  of  vandalism,  collection,  and 
commercial  trade  of  this  species  no 
change  is  made  here  to  the  earlier 
prudency  determination  for  Pritchardia 
munroi  and  it  is  hereby  incorporated  by 
reference  (65  FR  83158). 

In  the  December  29,  2000,  proposal 
we  did  not  determine  prudency  nor 
propose  designation  of  critical  habitat 
for  10  species  that  no  longer  occur  on 
Molokai  but  are  reported  from  one  or 
more  other  islands.  We  determined  that 
critical  habitat  was  prudent  for  nine  of 
these  species  (Bonamia  menziesii, 
Cyperus  trachysanthos,  Diplazium 
molokaiense,  Flueggea  neowawraea, 
Hibiscus  brackenridgei,  Isodencrion 
pyrifolium,  Phyllostegia  mollis,  Pteris 
lidgatei,  and  Solanum  incompletum)  in 
other  proposed  rules  published  on 
November  2.  2000  (Kauai  and  Niihau), 
December  18,  2000  (Maui  and 
Kahoolawe),  December  27,  2000  (Lanai), 
and  January  28,  2002  (Kauai  and  Niihau 
reproposal).  No  change  is  made  to  these 
prudency  determinations  for  these  nine 
species  in  this  proposal  and  they  are 
hereby  incorporated  by  reference  (65  FR 
66808,  65  FR  79192.  65  FR  82086,  67  FR 
3940). 

To  determine  whether  critical  habitat 
would  be  prudent  for  Eugenia 
koolaeuensis,  a  species  for  which  a 
prudency  determination  has  not  been 
made  previously,  and  that  no  longer 
occurs  on  Molokai  but  is  reported  from 
one  other  island  (Oahu),  we  analyzed 
the  potential  threats  and  benefits  for  this 
species  in  accordance  with  the  court 
orders.  This  plant  was  listed  as 
endangered  species  under  the 


Endangered  Species  Act  of  1973,  as 
amended  (Act)  in  1996.  At  that  time,  we 
determineid  that  designation  of  critical 
habitat  for  Eugenia  koolauensis  was  not 
prudent  because  designation  would 
increase  the  degree  of  threat  to  the 
species  and/or  would  not  benefit  the 
plant.  We  examined  the  evidence 
available  for  this  species  and  have  not, 
at  this  time,  found  specific  evidence  of 
taking,  vandalism,  collection,  or  trade  of 
these  species  or  of  similar  species. 
Consequently,  while  we  remain 
concerned  that  these  activities  could 
potentially  threaten  Eugenia 
koolauensis  in  the  futvu«,  consistent 
with  applicable  regulations  (50  CFR 
424.12(a)(l)(i))  and  the  court's 
discussion  of  these  regiUations,  we  do 
not  find  that  this  species  is  currentiy 
threatened  by  taking  or  other  human 
activity,  which  would  be  exacerbated  by 
the  designation  of  critical  habitat.  In  the 
absence  of  finding  that  critical  habitat 
would  increase  threats  to  a  species,  if 
there  are  any  benefits  to  critical  habitat 
designation,  then  a  prudent  finding  is 
warranted.  The  potential  benefits 
include:  (1)  Triggering  section  7 
consultation  in  new  areas  where  it 
would  not  otherwise  occiu'  because,  for 
example,  it  is  or  has  become 
unoccupied  or  the  occupancy  is  in 
question;  (2)  focusing  conservation 
activities  on  the  most  essential  areas;  (3) 
providing  educational  benefits  to  State 
or  county  governments  or  private 
entities;  and  (4)  preventing  people  bom 
causing  inadvertent  harm  to  the  species. 
In  the  case  of  Eugenia  koolauensis  there 
would  be  some  benefits  to  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  affects  critical 
habitat.  Eugenia  koolauensis  is  reported 
frtjm  Federal  lands  or  lands  that  are 
administered  by  a  Federal  agency  on 
Oahu  (the  U.S.  Army's  Schofield 
Barracks  Military  Reservation  and 
Kawailoa  Training  Area)  where  actions 
are  subject  to  section  7  consultation,  as 
well  as  on  State  and  private  lands. 
Although  currently  there  may  be  limited 
Federal  activities  on  these  State  and 
private  lands,  there  could  be  Federal 
actions  affecting  these  lands  in  the 
future.  While  a  critical  habitat 
designation  for  habitat  ciurenUy 
occupied  by  Eugenia  koolauensis  would 
not  likely  change  the  section  7 
consultation  outcome,  since  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  instances  where  section  7 
constdtation  would  be  triggered  only  if 


critical  habitat  were  designated,  such  as 
on  Molokai.  There  may  also  be  some 
educational  or  informational  benefits  to 
the  designation  of  critical  habitat. 
Educational  benefits  include  the 
notification  of  landowner(s),  land 
managers,  and  the  general  public  of  the 
importance  of  protecting  the  habitat  of 
this  species  and  dissemination  of 
information  regarding  its  essential 
habitat  requirements.  Therefore,  we 
propose  that  designation  of  critical 
habitat  is  prudent  for  Eugenia 
koolauensis. 

B.  Methods 

As  required  by  the  Act  (section 
4(b)(2))  and  regiUations  at  50  CFR 
424.12,  we  used  the  best  scientific  data 
available  to  determine  areas  that  are 
essential  to  conserve  Adenophonis 
periens,  Alectryon  macrococcus,  Bidens 
wiebkei.  Brighamia  rockii,  Canavalia 
molokaiensis.  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  brevipes, 
Ctenitis  squamigera,  Cyanea  dunbarii, 
Cyanea  marmii,  Cyanea  grimesiana  ssp. 
grimesiana,  Cyanea  procera,  Diellia 
erecta,  Diplazium  molokaiense,  Eugenia 
koolauensis,  Flueggea  neowawraea, 
Hedyotis  mannii,  Hesperomannia 
arborescens.  Hibiscus  amottianus  ssp. 
immaculatus.  Hibiscus  brackenridgei. 
Ischaemum  byrone.  Isodendrion 
pyrifolium,  Labordia  triflora, 
Lysimachia  maxima.  Mariscus  fauriei. 
Marsilea  villosa,  Melicope  mucronuiata, 
Melicope  reflexa,  Neraudia  sericea, 
Peucedanum  sandwicense,  Phyllostegia 
mannii,  Phyllostegia  mollis,  Plantago 
princeps,  Platanthera  holochila,  Pteris 
lidgatei,  Schiedea  lydgatei,  Schiedea 
nuttallii,  Schiedea  sarmentosa, 
Sesbania  tomentosa,  Silene  alexandri, 
Silene  lanceolata,  Spermolepis 
hawaiiensis,  Stenogyne  bifida, 
Tetramolopium  rockii,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense.  This  information  included 
the  known  locations,  site-specific 
species  information  from  the  HINHP 
database  and  our  own  rare  plant 
database;  species  information  from  the 
CPC's  rare  plant  monitoring  database 
housed  at  the  University  of  Hawaii's 
Lyon  Arboretiun;  island-wide  GIS 
coverages  (e.g.  vegetation,  soils,  annual 
rainfall,  elevation  contours,  land 
ownership);  the  final  listing  rules  for 
these  50  species;  the  December  29,  2000, 
proposal;  information  received  during 
the  public  comment  periods  and  the 
public  hearing;  recent  biological  surveys 
and  reports;  our  recovery  plans  for  these 
species;  information  received  in 
response  to  outreach  materials  and 
requests  for  species  and  management 
information  we  sent  to  all  landowners, 
land  managers,  and  interested  parties  on 


the  island  of  Molokai;  discussions  with 
botanical  experts;  and  recommendations 
from  the  HPPRCC  (see  also  the 
discussion  below)  (Service  1995a. 
1995b,  1996a,  1996b,  1996c,  1997. 
1998a,  1998b,  1998c;  1999;  HPPRCX: 
1998;  HINHP  Database  2001.  CPC  in  litt. 
1999;  65  FR  83158;  J.  Lau.  in  litt.  2001; 
J.  Lau  et  al.,  in  litt.  2001). 

In  1994.  the  HPPRCC  initiated  an 
effort  to  identify  and  map  habitat  it 
believed  to  be  important  for  the 
recovery  of  282  endangered  and 
threatened  Hawaiian  plant  species.  The 
HPPRCC  identified  these  areas  on  most 
of  the  islands  in  the  Hawaiian  chain, 
and  in  1999,  we  published  them  in  our 
Recovery  Plan  for  the  Multi-Island 
Plants  (Service  1999a).  The  HPPRCC 
expects  there  will  be  subsequent  efforts 
to  further  refine  the  locations  of 
important  habitat  areas  and  that  new 
survey  information  or  research  may  also 
lead  to  additional  refinement  of 
identifying  and  mapping  of  habitat 
important  for  the  recovery  of  these 
species. 

The  HPPRCC  identified  essential 
habitat  areas  for  all  listed,  proposed, 
and  candidate  plants  and  evaluated 
species  of  concern  to  determine  if 
essential  habitat  areas  would  provide  for 
their  habitat  needs.  However,  the 
HPPRCC's  mapping  of  habitat  is  distinct 
from  the  regulatory  designation  of 
critical  habitat  as  defined  by  the  Act. 
More  data  has  been  collected  since  the 
recommendations  made  by  the  HPPRCC 
in  1998.  Some  of  the  area  that  was 
identified  by  the  HPPRCC  as 
inadequately  surveyed  has  now  been 
surveyed  in  some  way.  New  location 
data  for  many  species  has  been 
gathered.  Also,  the  HPPRCC  identified 
areas  as  essential  based  on  species 
clusters  (areas  that  included  listed 
species  as  well  as  candidate  species, 
and  species  of  concern)  while  we  have 
only  delineated  areas  that  are  essential 
for  the  conservation  of  the  46  listed 
species  at  issue.  As  a  result,  the 
proposed  critical  habitat  designations  in 
this  proposed  rule  include  not  only 
some  habitat  that  was  identified  as 
essential  in  the  1998  recommendation 
but  also  habitat  that  was  not  identified 
as  essential  in  those  recommendations. 

C.  Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 


the  species  and  that  may  require  special 
management  considerations  or 
protection.  Such  requirements  include, 
but  are  not  limited  to,  space  for 
individual  and  population  growth,  and 
for  normal  behavior;  food,  water,  air. 
light,  minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

As  described  in  the  discussions  for 
each  of  the  46  species  [Adenophonis 
periens,  Alectryon  macrococcus,  Bidens 
wiebkei,  Brighamia  rockii,  Canavalia 
molokaiensis,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  brevipes, 
Ctenitis  squamigera,  Cyanea  dunbarii, 
Cyanea  grimesiana  ssp.  grimesiana. 
Cyanea  maimii.  Cyanea  procera,  Diellia 
erecta,  Diplazium  molokaiense,  Eugenia 
koolauensis,  Flueggea  neowawraea, 
Hedyotis  mannii.  Hesperomannia 
arborescens.  Hibiscus  amottianus  ssp. 
immaculatus,  Hibiscus  brackeruidgei, 
Ischaemum  byrone,  Isodendrion 
pyrifolium,  Labordia  triflora, 
Lysimachia  maxima,  Mariscus  fauriei. ' 
Marsilea  villosa,  Melicope  mucronuiata, 
Melicope  reflexa,  Neraudia  sericea, 
Peucedanum  sandwicense,  Phyllostegia 
mannii,  Phyllostegia  mollis,  Plantago 
princeps,  Platanthera  holochila,  Pteris 
lidgatei,  Schiedea  lydgatei,  Schiedea 
nuttallii,  Schiedea  sarmentosa, 
Sesbania  tomentosa.  Silene  alexandri, 
Silene  lanceolata,  Spermolepis 
hawaiiensis,  Stenogyne  bifida, 
Tetramolopium  rockii,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense)  for  which  we  are  proposing 
critical  habitat,  we  are  proposing  to 
define  the  primary  constituent  elements 
on  the  basis  of  the  habitat  featiues  of  the 
areas  in  which  the  plant  species  are 
reported  irom,  as  described  by  the  type 
of  plant  community,  associated  native 
plant  species,  locale  information  (e.g., 
steep  rocky  cliffs,  talus  slopes,  stream 
banks),  and  elevation.  The  habitat 
features  provide  the  ecological 
components  required  by  the  plant.  The 
type  of  plant  community  and  associated 
native  plant  species  indicates  specific 
microclimate  conditions,  retention  and 
availability  of  water  in  the  soil,  soil 
microorganism  conununity,  and 
nutrient  cycling  and  availability.  The 
locale  indicates  information  on  soil 
type,  elevation,  rainfall  regime,  and 
temperature.  Elevation  indicates 
information  on  daily  and  seasonal 
temperature  and  sim  intensity. 
Therefore,  the  descriptions  of  the 
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physical  elements  of  the  locations  of 
each  of  these  species,  including  habitat 
type,  plant  communities  associated  with 
the  species,  location,  and  elevation,  as 
described  in  the  S0P«^II6NTARY 
information:  Discussion  of  the  Plant 
Taxa  section  above,  constitute  the 
primary  constituent  elements  for  these 
species  on  the  island  of  Molokai. 

We  are  unable  to  identify  the  primary 
constituent  elements  for  Bonamia 
menziesii,  Cyperus  trachysanthos, 
Mehcope  munroi,  and  Solanum 
incompletum,  which  no  longer  occur  on 
the  island  of  Molokai,  because 
information  on  these  features  for  these 
species  on  Molokai  is  not  available  at 
this  time.  Therefore,  we  were  not  able 
to  identify  the  specific  areas  outside  the 
geographic  areas  occupied  by  these 
species  at  the  time  of  their  listing 
(imoccupied  habitat)  that  are  essential 
for  the  conservation  of  Bonamia 
menziesii,  Cyperus  trachysanthos, 
Melicope  munroi,  and  Solanum 
incompletum  on  the  island  of  Molokai. 

All  areas  proposed  as  critical  habitat 
are  within  the  historical  range  of  one  or 
more  of  the  46  species  at  issue  and 
contain  one  or  more  of  these  physical  or 
biological  features  (primary  constituent 
elements)  essential  for  the  conservation 
of  one  or  more  of  the  species. 

D.  Criteria  Used  To  Identify  Critical 
Habitat 

In  the  December  29,  2000,  proposal 
we  defined  the  primary  constituent 
elements  based  on  the  general  habitat 
featiues  of  the  areas  in  which  the  plants 
currently  occur  such  as  the  type  of  plant 
community  the  plants  are  growing  in. 
their  physical  location  (e.g.,  steep  rocky 
cliffs,  talus  slopes,  stream  banks),  and 
elevation.  The  areas  we  proposed  to 
designate  as  critical  habitat  provided 
some  or  all  of  the  habitat  components 
essential  for  the  conservation  of  the  46 
plant  species.  Specific  details  regarding 
the  delineation  of  the  proposed  critical 
habitat  units  were  given  in  the 
December  29.  2000,  proposal  (65  FR 
83158).  In  that  proposal  we  did  not 
include  potentially  suitable  unoccupied 
habitat  that  is  important  to  the  recovery 
of  the  46  species  due  to  our  limited 
knowledge  of  the  historical  range  (the 
geographical  area  outside  the  area 
presently  occupied  by  the  species)  and 
our  lack  of  more  detailed  inJFormation  on 
the  specific  physical  or  biological 
features  essential  for  the  conservation  of 
the  species. 

However,  following  publication  of  the 
December  29,  2000  (65  FR  83158) 
proposal  we  received  new  information 
regarding  the  physical  and  biological 
features  that  are  considered  essential  for 
the  conservation  of  many  of  these  46 


species  and  information  on  potentially 
suitable  habitat  within  the  historical 
range  for  many  of  these  species,  such  as 
locale  information,  elevational  range, 
vegetation  type,  and  associated  species. 
Based  on  a  review  of  this  new  biological 
information  and  public  comments 
received  following  publication  of  the 
other  three  proposals  to  designate 
critical  habitat  for  Hawaiian  plants  on 
Kauai  and  Niihau  (65  FR  66808).  Maui 
and  Kahoolawe  (65  FR  79192).  and 
Lanai  (65  FR  82086).  we  have 
reevaluated  the  manner  in  which  we 
delineated  proposed  critical  habitat.  In 
addition,  we  met  with  members  of  the 
HPPRCC.  and  State.  Federal,  and  private 
entities  to  discuss  criteria  and  methods 
to  delineate  critical  habitat  units  for 
these  Hawaiian  plants. 

llie  lack  of  detailed  scientific  data  on 
the  life  history  of  these  plant  species 
makes  it  impossible  for  us  to  develop  a 
robust  quantitative  model  (e.g.. 
popidation  viability  analysis  (NRC 
1995))  to  identify  the  optimal  number, 
size,  and  location  of  critical  habitat 
units  to  achieve  recovery  (Beissinger 
and  Westphal  1998;  Burgman  et  al. 
2001;  Ginzburg  et  al.  1990;  Karieva  and 
Wennergren  1995;  Menges  1990; 
Murphy  et  al.  1990;  Taylor  1995). 
However,  at  this  time,  and  consistent 
with  the  listing  of  these  species  and 
their  recovery  plans,  the  best  available 
information  leads  us  to  conclude  that 
the  cxirrent  size  and  distribution  of  the 
extant  populations  are  not  sufficient  to 
expect  a  reasonable  probability  of  long- 
term  survival  and  recovery  of  these 
plant  species.  Therefore,  we  used 
available  information,  including  expert 
scientific  opinion  to  identify  potentially 
suitable  habitat  within  the  known 
historic  range  of  each  species. 

We  considered  several  factors  in  the 
selection  and  proposal  of  specific 
boundaries  for  critical  habitat  for  these 
46  species.  For  each  of  these  species,  the 
overall  recovery  strategy  ouUined  in  the 
approved  recovery  plans  includes  the 
following  components:  (1)  Stabilization 
of  existing  wild  populations.  (2) 
protection  and  management  of  habitat, 

(3)  enhancement  of  existing  small 
populations  and  reestablishment  of  new 
populations  within  historic  range,  and 

(4)  research  on  species'  biology  and 
ecology  (Service  1995a.  1995b.  1996a. 
1996b,  1996c.  1997. 1998a.  1998b, 
1998c;  1999,  2001).  Thus,  the  long-term 
recovery  of  these  species  is  dependent 
upon  the  protection  of  existing 
population  sites  and  potentially  suitable 
unoccupied  habitat  within  historic 
raj^e. 

The  overall  recovery  goal  stated  in  the 
recovery  plans  for  each  of  these  species 
includes  the  establishment  of  8  to  10 


populations  with  a  minimum  of  100 
mature  individuals  per  population  for 
long-lived  perennials.  300  individuals 
per  population  for  short-lived 
perennials,  and  500  mature  individuals 
per  population  for  annuals.  There  are 
some  specific  exceptions  to  this  general 
recovery  goal  of  8  to  10  populations  for 
multi-island  species  (see  discussion 
below  on  Marsilea  villosa)  and  the 
proposed  critical  habitat  designations 
reflect  this  exception  for  this  species.  To 
be  considered  recovered  each 
population  of  a  species  endemic  to  the 
island  of  Molokai  should  occur  on  the 
island  to  which  it  is  endemic,  and 
likewise  the  popiilations  of  a  multi- 
island  species  should  be  distributed 
among  Oie  islands  of  its  known  historic 
range  (Service  1995a,  1995b,  1996a. 
1996b.  1996c.  1997.  1998a.  1998b, 
1998c;  1999.  2001).  A  population,  for 
the  piuposes  of  this  discussion  and  as 
defined  in  the  recovery  plans  for  these 
species,  is  defined  as  a  unit  containing 
100.  300.  or  500  individuals,  depending 
on  whether  the  species  is  a  long-lived 
perennial,  short-lived  perennial,  or 
annual,  in  which  the  individuals  could 
be  regularly  cross-pollinated  and  are 
influenced  by  the  same  small-scale  areas 
(such  as  landslides). 

Marsilea  villosa,  a  short-lived 
perennial  aquatic  fern,  was  historically 
known  irom.  six  populations  on  three 
different  islands:  Molokai.  Oahu.  and 
Niihau.  This  species  is  now  extant  only 
on  Oahu  and  Molokai.  Delisting 
objectives  for  this  species  include 
protection  and  stabilization  of  at  least 
six  (rather  than  8  to  10)  geographically 
distinct,  self-sustaining  populations 
(either  three  on  Oahu  and  three  on 
Molokai  or  three  on  Oahu.  two  on 
Molokai.  and  one  on  Niihau).  stable  or 
increasing  population  sizes,  no  active 
management  needed,  and  self- 
maintenance  of  each  population  through 
two  successive  floods  resulting  in 
sexual  reproduction.  Delisting 
objectives  for  Marsilea  villosa  do  not 
include  a  specific  nimiber  of  mature 
individuals  per  population  because  this 
a  clonal  species  (it  is  extremely  difficult 
to  distinguish  between  individuals  in 
clonal  plant  species)  (Service  1996c). 

By  aaopting  the  specific  recovery 
objectives  enumerated  above,  the 
adverse  effects  of  genetic  inbreeding  and 
random  environmental  events  and 
catastrophes,  such  as  landslides, 
hurricanes,  or  tsunamis,  that  could 
destroy  a  large  percentage  of  the  species 
at  any  one  time  may  be  reduced 
(Menges  1990.  Podolsky  2001).  These 
recovery  objectives  were  initially 
developed  by  the  HPPRCC  and  are 
found  in  all  of  the  recovery  plans  for 
these  species.  While  they  are  expected 


Federal  Register /Vol.  67,  No.  66 /Friday,  April  5,  2002  /  Proposed  Rules 


16523 


to  be  further  refined  as  more 
information  on  the  population  biology 
of  each  species  becomes  available,  the 
justification  for  these  objectives  is  foimd 
in  the  current  conservation  biology 
literature  addressing  the  conservation  of 
rare  and  endangered  plants  and  animals 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001;  Falk  et  al.  1996; 
Ginzburg  et  al.  1990;  Hendrix  and  Kyhl 
2000;  Karieva  and  Wennergren  1995; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Podolsky  2000;  Menges  1990; 
Murphy  et  al.  1990;  Quintana-Ascencio 
and  Menges  1996;  Taylor  1995;  Tear  et 
al.  1995;  Wolf  and  Harrison  2001).  The 
overall  goal  of  recovery  in  the  short- 
term  is  a  successful  population  that  can 
carry  on  basic  life  history  processes, 
such  as  establishment,  reproduction, 
and  dispersal,  at  a  level  where  the 
probability  of  extinction  is  low.  In  the 
long-term,  the  species  and  its 
populations  should  be  at  a  reduced  risk 
of  extinction  and  be  adaptable  to 
environmental  change  through 
evolution  and  migration. 

The  long-term  objectives,  as  reviewed 
by  Pavlik  (1996).  require  from  50  to 
2,500  individuals  per  population,  based 
largely  on  research  and  theoretical 
modeling  on  endangered  animals,  since 
much  less  research  has  been  done  on 
endangered  plants.  Many  aspects  of 
species  life  history  are  typically 
considered  to  determine  guidelines  for 
species  interim  stability  and  recovery, 
including  longevity,  breeding  system, 
growth  form,  fecundify.  ramet  (a  plant 
that  is  an  independent  member  of  a 
clone)  production,  survivorship,  seed 
duration,  environmental  variation,  and 
successional  stage  of  the  habitat. 
Hawaiiem  species  are  poorly  studied, 
and  the  only  one  of  the  afore-mentioned 
characteristics  that  can  be  uniformly 
applied  to  all  species  is  longevity  (i.e., 
long-lived  perennial,  short-lived 
perennial,  and  annual).  In  general,  long- 
lived  woody  perennial  species  would  be 
expected  to  be  viable  at  population 
levels  of  50  to  250  individuals  per 
population,  while  short-lived  perennial 
species  would  be  viable  at  population 
levels  of  1.500  to  2.500  individuals  or 
more  per  population.  These  population 
numbers  were  refined  for  Hawaiian 
plant  species  by  the  HPPRCC  (1994)  due 
to  the  restricted  distribution  of  suitable 
habitat  typical  of  Hawaiian  plants  and 
the  likelihood  of  smaller  genetic 
diversity  of  several  species  that  evolved 
from  one  single  introduction.  For 
recovery  of  Hawaiian  plants,  the 
HPPRCC  recommended  a  general 
recovery  guideline  of  100  mature 
individuals  per  population  for  long- 
lived  perennial  species,  300  individuals 


per  population  for  short-lived  perennial 

species,  and  500  individuals  per 

population  for  annual  species. 
The  HPPRCC  also  recommended  the 

conservation  and  establishment  of  8  to 
10  populations  to  address  the  numerous 

'risks  to  the  long-term  survival  and 
conservation  of  Hawaiian  plant  species. 
However,  as  explained  above,  the 
recovery  goal  for  Marsilea  villosa  is  six 
populations,  rather  than  8  to  10 
populations.  Delisting  objectives  for 
Marsilea  villosa  do  not  include  specific 
numbers  of  mature  individuals  per 
population.  Although  absent  the 
detailed  information  inherent  to  the 
types  of  PVA  models  described  above 
(Burgman  et  al.  2001).  this  approach 
employs  two  widely  recognized  and 
scientifically  accepted  goals  for 
promoting  viable  populations  of  listed 
species — {1)  creation  or  maintenance  of 
multiple  popidations  so  that  a  single  or 
series  of  catastrophic  events  cannot 
destroy  the  entire  listed  species  (Luijten 
et  al.  2000;  Menges  1990;  Quintana- 
Ascencio  and  Menges  1996);  and  (2) 
increasing  the  size  of  each  population  in 
the  respective  critical  habitat  units  to  a 
level  where  the  threats  of  genetic, 
demographic,  and  normal 
environmental  uncertainties  are 
diminished  (Hendrix  and  Kyhl  2000; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Podolsky  2000;  Service  1997;  Tear 
et  al.  1995;  Wolf  and  Harrison  2001).  In 
general,  the  larger  the  number  of 
populations  and  the  larger  the  size  of 
each  population,  the  lower  the 
probability  of  extinction  (Raup  1991; 
Meffe  and  Carroll  1996).  This  basic 
conservation  principle  of  redundancy 
applies  to  Hawaiian  plant  species.  By 
maintaining  8  to  10  viable  populations 
in  the  several  proposed  critical  habitat 
units,  the  threats  represented  by  a 
fluctuating  environment  are  alleviated 
and  the  species  has  a  greater  likelihood 
of  achieving  long-term  survival  and 
conservation.  Conversely,  loss  of  one  or 
more  of  the  plant  populations  within 
any  critical  habitat  unit  could  result  in 
an  increase  in  the  risk  that  the  entire 
listed  species  may  not  survive  and 
recover. 

Due  to  the  reduced  size  of  suitable 
habitat  areas  for  these  Hawaiian  plant 
species,  they  are  now  more  susceptible 
to  the  variations  and  weather 
fluctuations  affecting  quality  and 
quantity  of  available  habitat,  as  well  as 
direct  pressure  from  himdreds  of 
species  of  non-native  plants  and 
animals.  Establishing  and  conserving  8 
to  10  viable  plant  populations  on  one  or 
more  island(s)  within  the  historic  range 
of  the  species  will  provide  each  species 
with  a  reasonable  expectation  of 
persistence  and  eventual  recovery,  even 


with  the  high  potential  that  one  or  more 
of  these  populations  will  be  eliminated 
by  normal  or  random  adverse  events, 
such  as  hurricanes  which  occurred  in 
1982  and  1992  on  Kauai,  fires,  and  alien 
plant  invasions  (HPPRCC  1994;  Luijten 
et  al.  2000;  Mangel  and  Tier  1994;  Pimm 
et  al.  1998;  Stacey  and  Taper  1992).  We 
conclude  that  designation  of  adequate 
suitable  habitat  for  8  to  10  populations 
as  critical  habitat  is  essential  to  give 
most  species  a  reasonable  likelihood  of 
long-term  survival  and  recovery,  based 
on  ciurently  available  information. 

In  siunmdry,  the  long-term  survival 
and  recovery  requires  the  designation  of 
critical  habitat  units  on  one  or  more  of 
the  Hawaiian  islands  with  suitable 
habitat  for  8  to  10  populations  of  most 
plant  species.  For  Marsilea  villosa 
however,  the  recovery  goal  is  at  least  six 
geographically  distinct,  self-sustaining 
populations,  rather  than  8  to  10 
populations.  Some  of  this  habitat  is 
currently  not  known  to  be  occupied  by 
these  species.  To  recover  the  species,  it 
will  be  necessary  to  conserve  suitable 
habitat  in  these  unoccupied  imits, 
which  in  turn  will  allow  for  the 
establishment  of  additional  populations 
through  natural  recruitment  or  managed 
reintroductions.  Establishment  of  these 
additional  populations  will  increase  the 
likelihood  that  the  species  will  survive 
and  recover  in  the  face  of  normal  and 
stochastic  events  (e.g.,  hurricanes,  fire, 
and  non-native  species  introductions) 
(Pimm  et  al.  1998;  Stacey  and  Taper 
1992;  Mangel  and  Tier  1994). 

In  this  proposal,  we  have  defined  the 
primary  constituent  elements  based  on 
the  general  habitat  features  of  the  areas 
in  which  the  plants  are  reported  from 
such  as  the  type  of  plant  conununity, 
the  associated  native  plant  species,  the 
physical  location  (e.g..  steep  rocky  chSs, 
talus  slopes,  streambanks).  and 
elevation.  The  areas  we  are  proposing  to 
designate  as  critical  habitat  provide 
some  or  all  of  the  habitat  components 
essential  for  the  conservation  of  the  46 
plant  species. 

We  used  the  following  considerations 
in  delineating  proposed  critical  habitat 
units: 

(1)  We  focused  on  designating  units 
representative  of  the  known  current  and 
historical  geographic  and  elevational 
range  of  each  species; 

(2)  Proposed  critical  habitat  units 
woidd  allow  for  expansion  of  existing 
wild  populations  and  reestablishment  of 
wild  populations  within  historic  range, 
as  recommended  by  the  recovery  plans 
for  each  species;  and 

(3)  Critical  habitat  boundaries  were 
delineated  in  such  a  way  that  areas  with 
overlapping  occupied  or  suitable 
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unoccupied  habitat  could  be  depicted 
clearly  (multi-species  units). 

We  Degan  by  creating  rough  units  for 
each  species  by  screen  digitizing 
polygons  (map  units)  using  ArcView 
(ESRI).  a  computer  GIS  program.  The 
polygons  were  created  by  overlaying 
current  and  historic  plant  location 
points  onto  digital  topographic  maps  of 
each  of  the  islands. 

The  resulting  shape  files  (delineating 
historic  elevational  range  and  potential, 
suitable  habitat)  were  then  evaluated. 
Elevation  ranges  were  further  refined 
and  land  areas  identified  as  not  suitable 
for  a  particular  species  (i.e.,  not 
containing  the  primary  constituent 
elements)  were  avoided.  The  resulting 
shape  files  for  each  species  then  were 
considered  to  define  all  suitable  habitat 
on  the  island,  including  occupied  and 
unoccupied  habitat. 

These  shape  files  of  suitable  habitat 
were  further  evaluated.  Several  factors 
were  then  used  to  delineate  the 
proposed  critical  habitat  units  from 
these  land  areas.  We  reviewed  the 
recovery  objectives  as  described  above 
and  in  recovery  plans  for  each  of  the 
species  to  determine  if  the  nvunber  of 
populations  and  population  size 
requirements  neefded  for  conservation 
would  be  available  within  the  critical 
habitat  units  identified  as  containing  the 
appropriate  primary  constituent 
elements  for  each  species.  For  multi- 
island  species  multiple  populations  of 
each  taxon  were  identified  on  islands 
where  they  now  occur  or  occurred 
historically.  Because  of  the  need  to 
propose  critical  habitat  on  an  island  by 
island  basis  for  multi-island  species  we 
evaluated  the  historical  distribution  of 
each  midti-island  species  throughout 
Hawaii,  to  the  best  of  our  ability.  We 
expect  to  refine  proposed  areas  for  these 
multi-island  species  once  all  the 
proposed  rules  for  the  Hawaiian  Islands 
are  published.  This  refinement  will  be 
based  on  an  evaluation  on  what  is 
essential  to  the  species  on  these  islands 
throughout  its  historical  distribution.  Of 
the  areas  identified  as  potentially 
suitable  habitat,  only  those  areas  within 
the  least-disturbed  suitable  habitat  and 
that  were  determined  were  proposed  as 
critical  habitat.  A  population  for  this 
purpose  is  defined  as  a  discrete 
aggregation  of  individuals  located  a 
sufficient  distance  from  a  neighboring 
aggregation  such  that  the  two  are  not 
affected  by  the  same  small-scale  events 
and  are  not  believed  to  be  consistentiy 
cross-pollinated.  In  the  absence  of  more 
specific  information  indicating  the 
appropriate  distance  to  assure  limited 
cross-pollination,  we  are  using  a 
distance  of  1,000  m  (3,281  ft)  based  on 
our  review  of  current  literature  on  gene 


flow  (Barret  and  Kohn  1991:  Fenster  and 
Dudash  1994;  Havens  1998;  M.H. 
Schierup  and  F.B.  Christiansen  1996). 

Using  the  above  criteria,  we 
delineated  the  proposed  critical  habitat 
for  each  species.  When  species  units 
overlapped,  we  combined  units  for  ease 
of  mapping.  Such  critical  habitat  units 
encompass  a  number  of  plant 
communities.  Using  satellite  imagery 
and  parcel  data  we  then  eliminated 
areas  that  did  not  contain  the 
appropriate  vegetation,  associated 
native  plant  species,  or  elevations  such 
as  cultivated  agriculture  fields,  housing 
developments  or  other  areas  that  are 
imlikely  to  contribute  to  the 
conservation  of  one  or  more  of  the  46 
plant  species.  Geographic  features  (ridge 
lines,  valleys,  streams,  coastlines,  etc.) 
or  man-made  features  (roads  or  obvious 
land  use)  that  created  an  obvious 
boundary  for  a  unit  were  used  as  unit 
area  boundaries.  We  also  used 
watershed  delineations  to  dissect  very 
large  proposed  critical  habitat  units  in 
order  to  simplify  the  unit  mapping  and 
their  descriptions. 

Within  the  critical  habitat  boundaries, 
section  7  consultation  is  necessary  and 
adverse  modification  generally  could 
occur  only  if  the  primary  constituent 
elements  are  affected.  Therefore,  not  all 
activities  within  critical  habitat  would 
trigger  an  adverse  modification 
conclusion.  In  defining  critical  habitat 
boundaries,  we  made  an  effort  to  avoid 
developed  areas  such  as  towns  and 
other  similar  lands,  that  are  unlikely  to 
contribute  to  the  conservation  of  the  46 
species.  However,  the  minimum 
mapping  unit  that  we  used  to 
approximate  our  delineation  of  critical 
habitat  for  these  species  did  not  allow 
us  to  exdude  all  such  developed  areas. 
In  additfon,  existing  features  and 
structxu-es  within  the  boundaries  of  the 
mapped  unit,  such  as  buildings,  roads, 
aqueducts,  telecommunications 
equipment,  radars,  telemetry  antennas, 
radars,  missile  launch  sites,  arboreta 
and  gardens,  heiau  (indigenous  places 
of  worship  or  shrines),  airports,  other 
paved  areas,  and  other  rural  residential 
landscaped  areas  do  not  contain  one  or 
more  of  the  primary  constituent 
elements  and  would  be  excluded  under 
the  terms  of  this  proposed  regiUation. 
Federal  actions  limited  to  those  areas 
would  not  trigger  a  section  7 
consultation  unless  they  affect  the 
species  and/or  primary  constituent 
elements  in  adjacent  critical  habitat. 

In  summauy,  for  the  Molokai  species 
we  utiUzed  the  approved  recovery  plan 
guidance  to  identify  appropriately  sized 
land  units  containing  suitable  occupied 
and  unoccupied  habitat.  Based  on  the 
best  available  information,  we  believe 


these  areas  constitute  the  habitat 
necessary  on  Molokai  to  provide  for  the 
conservation  of  these  46  species. 


E.  Managed  Lands 

Currently  occupied  and  historically 
known  sites  containing  one  or  more  of 
the  primary  constituent  elements 
considered  essential  to  ihe  conservation 
of  these  46  plant  species  were  examined 
to  determine  if  additional  special 
management  considerations  or 
protection  are  required  above  those 
currently  provided.  We  reviewed  all 
available  management  information  on 
these  plants  at  diese  sites,  including 
published  reports  and  surveys;  annual 
performance  and  progress  reports; 
management  plans;  grants;  memoranda 
of  imderstanding  and  cooperative 
agreements;  DOFAW  planning 
documents;  internal  letters  and  memos; 
biological  assessments  and 
environmental  impact  statements;  and 
section  7  consultations.  Additionally, 
each  public  ( i.e.,  any  county,  state,  or 
Federal  government  office  holdings)  and 
private  landowner  on  Molokai  with  a 
known  occiurence  of  one  of  the  46 
species  was  contacted  by  mail.  We 
reviewed  all  biological  information 
received  during  the  public  comment 
period,  in  response  to  our  landowner 
mailing  and  open  house  held  in 
Kaunakakai,  Molokai  on  March  15, 
2000.  When  clarification  was  required 
on  the  information  provided  to  us,  we 
followed  up  with  a  telephone  contact. 
Because  of  the  large  amoimt  of  land  on 
the  island  of  Molokai  under  State  of 
Hawaii  jurisdiction,  we  met  with  staff 
from  Molokai's  DOFAW  office  to 
discuss  their  current  management  for 
the  plants  on  their  lands.  In  addition, 
we  reviewed  new  biological  information 
and  public  comments  received  during 
the  public  comment  periods  and  at  the 
public  hearing. 

Pursuant  to  the  definition  of  critical 
habitat  in  section  3  of  the  Act,  the 
primary  constituent  elements  as  found 
in  any  area  so  designated  must  also 
require  "special  management 
considerations  or  protections." 
Adequate  special  management  or 
protection  is  provided  by  a  legally 
operative  plan  that  addresses  the 
maintenance  and  improvement  of  the 
essential  elements  and  provides  for  the 
long-term  conservation  of  the  species. 
We  consider  a  plan  adequate  when  it: 
(1)  Provides  a  conservation  benefit  to 
the  species  (i.e.,  the  plan  must  maintain 
or  provide  for  an  increase  in  the  species' 
population  or  the  enhancement  or 
restoration  of  its  habitat  within  the  area 
covered  by  the  plan);  (2)  provides 
assurances  that  the  management  plan 
vdll  be  implemented  [i.e.,  those 
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responsible  for  implementing  the  plan 
are  capable  of  accomplishing  the 
objectives,  have  an  implementation 
schedule  and/or  have  adequate  funding 
for  the  management  plan);  and,  (3) 
provides  assiuances  that  the 
conservation  plan  will  be  effective  (i.e., 
it  identifies  biological  goals,  has 
provisions  for  reporting  progress,  emd  is 
of  a  duration  sufficient  to  implement  the 
plan  and  achieves  the  plan's  goals  and 
objectives).  If  an  area  is  covered  by  a 
plan  that  meets  these  objectives,  it  does 
not  constitute  critical  habitat  as  defined 
'  by  the  Act  because  the  primary 
constituent  elements  found  there  are  not 
in  need  of  special  management. 

In  determining  and  weighing  the 
relative  significance  of  the  threats  that 
would  need  to  be  addressed  in 
management  plans  or  agreements,  we 
considered  the  following: 

(1)  The  factors  that  led  to  the  listing 
of  the  species,  as  described  in  the  final 
rules  for  listing  each  of  the  species. 
Effects  of  clearing  and  burning  for 
agricultural  purposes  and  of  invasive 
non-native  plant  and  animal  species 
have  contributed  to  the  decline  of  nearly 
all  endangered  and  threatened  plants  in 
Hawaii  (Smith  1985;  Howarth  1985, 
Stone  1985;  Wagner  et  al.  1985;  Scott  et 
al.  1986;  Cuddihy  and  Stone  1990; 
Vitousek  1992;  Service  1995a,  1995b, 
1996a,  1996b,  1996c,  1997,  1998a, 
1998b,  1998c;  1999;  Loope  1998). 
Current  threats  to  these  species 
include  non-native  grass  and  shrub- 
carried  wildfire;  browsing,  digging, 
rooting,  and  trampling  from  feral 
ungulates  (including  goats,  deer,  and 
pigs);  direct  and  indirect  effects  of  non- 
native  plant  invasions,  including 
alteration  of  habitat  structure  and 
microclimate;  and  disruption  of 
pollination  and  gene-flow  processes  by 
adverse  effects  of  mosquito-borne  avian 
disease  on  forest-bird  pollinators;  direct 
competition  between  native  and  non- 
native  insect  pollinators  for  food;  and 
predation  of  native  insect  pollinators  by 
non-native  hymenopteran  insects  (ants). 
In  addition,  physiological  processes 
such  as  reproduction  and  establishment 
continue  to  be  stifled  by  fruit  and  flower 
eating  pests  such  as  non-native 
arthropods,  moUusks,  and  rats;  and 
photosynthesis  and  water  transport  that 
are  affected  by  non-native  insects, 
pathogens  and  diseases.  Many  of  these 
factors  interact  with  one  another, 
thereby  compoimding  effects.  Such 
interactions  include  non-native  plant 
invasions  altering  wildfire  regimes;  feral 
ungulates  vectoring  weeds  and 
disturbing  vegetation  and  soils  thereby 
fecilitating  dispersal  and  establishment 
of  non-native  plants;  and  numerous 
non-native  insects  feeding  on  native 


plants,  thereby  increasing  their 
vulnerability  and  exposure  to  pathogens 
and  disease  (Howarth  1985;  Smith  1985; 
Scott  et  al.  1986;  Cuddihy  and  Stone 
1990:  Mack  1992;  D' Antonio  and 
Vitousek  1992;  Tunison  et  al.  1992; 
Service  1994,  1995,  1996,  1997, 1998a, 
1998b,  1998c,  1999;  Bruegmann  etal. 
2001). 

(2)  The  reconunendations  from  the 
HPPRCC  in  their  1998  report  to  the  US 
("Habitat  Essential  to  the  Recovery  of 
Hawaiian  Plants").  As  sununarized  in 
this  report,  recovery  goals  for 
endangered  Hawaiian  plant  species 
cannot  be  achieved  without  the  effective 
control  of  non-native  species  threats, 
wildfire,  and  land  use  changes. 

(3)  The  management  actions  needed 
for  assurance  of  survival  and  ultimate 
recovery  of  Hawaii's  endangered  plants. 
These  actions  are  described  in  oiu 
recovery  plans  for  these  46  species 
(Service  1995a,  1995b,  1996a,  1996b,    . 
1996c,  1997,  1998a,  1998b,  1998c:  1999, 
2001),  in  the  1998  HPPRCC  report  to  the 
Service  (HPPRCC  1998),  and  in  various 
other  documents  and  publications 
relating  to  plant  conservation  in  Hawaii 
(Mueller-Dombois  1985;  Smith  1«85; 
Stone  1985;  Cuddihy  and  Stone  1990; 
Stone  et  al.  1992).  In  addition  to 
monitoring  the  plant  populations,  these 
actions  include,  but  are  not  limited  to: 
(1)  Feral  imgulate  control;  (2)  nonnative 
plant  control;  (3)  rodent  control;  (4) 
invertebrate  pest  control;  (5)  fire 
management;  (6)  maintenance  of  genetic 
material  of  the  endangered  and 
threatened  plants  species;  (7) 
propagation,  reintroduction,  and/or 
augmentation  of  existing  populations 
into  areas  deemed  essential  for  the 
recovery  of  these  species;  (8)  ongoing 
management  of  the  wild,  outplanted, 
and  augmented  populations;  and  (9) 
habitat  management  and  restoration  in 
areas  deemed  essential  for  the  recovery 
of  these  species. 

In  general,  taking  all  of  the  above 
recommended  management  actions  into 
account,  the  following  management 
actions  are  ranked  in  order  of 
importance  (Service  1995a,  1995b, 
1996a,  1996b,  1996c,  1997,  1998a, 
1998b,  1998c;  1999,  2001).  It  should  be 
noted,  however,  that,  on  a  case-by-case 
basis,  some  of  these  actions  may  rise  to 
a  higher  level  of  importance  for  a 
particular  species  or  area,  depending  on 
the  biological  and  physical 
requirements  of  the  species  and  the 
location(s)  of  the  individual  plants:  feral 
ungulate  control;  wildfire  management; 
non-native  plant  control;  rodent  control; 
invertebrate  pest  control;  maintenance 
of  genetic  material  of  the  endangered 
and  threatened  plant  species; 
propagation,  reintroduction,  and/or 


augmentation  of  existing  populations 
into  Eireas  deemed  essential  for  the 
recovery  of  the  species;  ongoing 
management  of  the  wild,  outplanted, 
and  augmented  populations; 
maintenance  of  natviral  pollinators  and 
pollinating  systems,  when  known; 
habitat  management  and  restoration  in 
areas  deemed  essential  for  the  recovery 
of  the  species;  monitoring  of  the  wild, 
outplanted,  and  augmented  populations; 
rare  plant  surveys;  and  control  of 
human  activities/access. 

As  shown  in  Table  3,  the  proposed 
critical  habitat  designations  for  46 
species  of  plants  are  found  on  Federal, 
State,  and  private  lands  on  the  island  of 
Molokai.  Information  received  in 
response  to  our  public  notices;  letters  to 
the  landowners;  open  house;  meetings 
with  Maui  County  DOFAW  staff;  die 
December  29,  2000,  proposal;  public 
comment  periods;  and  the  March  21, 
2001  public  hearing,  and  information  in 
our  files,  indicated  that  on-going 
conservation  management  actions  for 
these  plants  is  variable,  see  below.  Some 
landowners  reported  that  they  are  not 
conducting  conservation  management 
actions  on  their  lands  while  others 
provided  information  on  various 
activities  such  as  fencing,  weeding, 
ungulate  control,  hunting,  control  of 
human  access,  scientific  research,  fire 
control,  and  propagation  and/or 
planting  of  native  plants.  Without 
management  plans  and  assurances  that 
the  plans  will  be  implemented,  we  are 
unable  to  find  that  the  land  in  question 
does  not  require  special  management  or 
protection. 

Federal  Lands 

The  Sikes  Act  Improvements  Act  of 
1997  (Sikes  Act)  requires  each  military 
installation  that  includes  land  and  water 
suitable  for  the  conservation  and 
management  of  natural  resoiux^s  to 
complete,  by  November  17,  2001,  an 
Integrated  Natural  Resources 
Management  Plan  (INRMP).  An  INRMP 
integrates  implementation  of  the 
military  mission  of  the  installation  with 
stewardship  of  the  natiu^  resources 
found  there.  Each  INRMP  includes  an 
assessment  of  the  ecological  needs  on 
the  installation,  includiung  needs  to 
provide  for  the  conservation  of  listed 
species;  a  statement  of  goals  and 
priorities;  a  detailed  description  of 
management  actions  to  be  implemented 
to  provide  for  these  ecological  needs; 
and  a  monitoring  and  adaptive 
management  plan.  We  consult  with  the 
military  on  the  development  and 
implementation  of  INRMPs  for 
installations  with  listed  species.  We 
believe  that  bases  that  have  completed 
and  approved  INRMPs  that  address  the 
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needs  of  the  species  generally  do  not 
meet  the  definition  of  critical  habitat 
discussed  above,  because  they  require 
no  additional  special  management  or 
protection.  Therefore,  we  do  not  include 
these  areas  in  critical  habitat 
designations  if  they  meet  the  following 
three  criteria:  (1)  A  current  INRMP  must 
be  complete  and  provide  a  conservation 
benefit  to  the  species;  (2)  the  plan  must 
provide  assurances  that  the 
conservation  management  strategies  will 
be  implemented;  and  (3)  the  plan  must 
provide  assurances  that  the 
conservation  management  strategies  will 
be  effective,  by  providing  for  periodic 
monitoring  and  revisions  as  necessary. 
If  all  of  these  criteria  are  met,  then  the 
lands  covered  under  the  plan  would  not 
meet  the  definition  of  critical  habitat. 

The  Hawaii  Army  National  Guard 
maintains  an  armory  in  Kaunakakai 
town.  No  rare  or  endangered  plants 
occur  on  the  site  and  no  critical  habitat 
is  proposed  for  this  site  (Service  1999b). 

Four  species  [Canavalia  molokaiensis. 
Centaurium  sebaeiodes,  Peucedanum 
sandwicense.  Tetmmolopium  rockii)  are 
reported  from  Kalaupapa  National 
Historical  Park,  Molokai  (GDSI  2000; 
HINHP  Database  2000).  This  national 
historical  park,  which  is  found  on  state- 
owned  land,  is  managed  by  the  National 
Park  Service  under  a  cooperative 
agreement  between  the  State  of  Hawaii 
and  the  National  Park  Service  (Gary 
Barbano,  National  Park  Service,  pers. 
comm.  2000).  Although  the  National 
Park  Service  conducts  some 
conservation  management  actions  on 
these  lands  and  provides  access  to 
others  who  are  conducting  such 
activities,  there  are  no  comprehensive 
management  plans  for  the  long-term 
conservation  of  endangered  and 
threatened  plants  on  these  lemds  and  no 
assiirances  that  management  actions 
will  be  implemented.  Therefore,  we  can 
not  at  this  time  find  that  management 
on  this  land  under  Federal  jurisdiction 
is  adequate  to  preclude  a  proposed 
designation  of  critical  habitat. 

Private  Lands 

Twenty-three  species  [Adenophorous 
periens,  Alectryon  macrococcus, 
Brighamia  rockii,  Canavalia 
molokaiensis,  Clermontia  oblongifolia 
ssp.  brevipes,  Ctenitis  squaniigera. 
Cyanea  mannii,  Cyanea  procera,  Dieilia 
erecta,  Hedyotis  mannii,  Lysimachia 
maxima,  Marsilea  villosa,  Melicope 
mucronulata,  Peucedanum 
sandwicense,  Phyllostegia  mannii, 
Plantago  princeps,  Platanthera 
holochila,  Schiedea  nuttallii,  Schiedea 
sarmentosa.  Stenogyne  bifida, 
Tetmmolopium  rockii,  Vigna  o- 
wahuense,  2kinthoxylum  hawaiiense) 


are  reported  from  The  Nature 
Conservancy's  Moomomi,  Kamakou, 
and  Pelekunu  Preserves  which  are 
located  on  the  northwest  coast 
(Moomomi)  and  in  the  East  Molokai 
mountains  (Kamakou  and  Pelekunu) 
(GDSI  2000:  HINHP  database  2000;  The 
Natiu-e  Conservancy  of  Hawaii  (TNCH) 
1993,  1994a.  1994b,  1997, 1999a,  1999b, 
1999c).  Two  of  the  preserves  (Moomomi 
and  Pelekunu)  are  owned  by  TNCH 
while  Kamakou  was  established  by  a 
grant  of  perpetual  conservation 
easement  from  the  private  landowner  to 
TNCH.  All  three  preserves  are  included 
in  the  state's  Natural  Area  Partnership 
(NAP)  program  which  provides 
matching  funds  for  the  management  of 
private  lands  that  have  been 
permanently  dedicated  to  conservation 
(TNCH  1993, 1994a,  1994b,  1997, 1999a, 
1999b,  1999c). 

Under  the  NAP  program,  the  State  of 
Hawaii  provides  matching  funds  on  a 
two-for-bne  basis  for  management  of 
private  lands  dedicated  to  conservation. 
In  order  to  qualify  for  this  program,  the 
land  must  he  dedicated  in  perpetuity 
through  transfer  of  fee  title  or  a 
conservation  easement  to  the  State  or  a 
cooperating  entity.  The  land  must  be 
managed  by  the  cooperating  entity  or  a 
qualified  landowner  according  to  a 
detailed  management  plan  approved  by 
the  Board  of  Land  and  Natural 
Resources.  Once  approved,  the  6-year 
partnership  agreement  between  the 
State  and  the  managing  entity  is 
automatically  renewed  each  year  so  that 
there  is  always  six  years  remaining  in 
the  term,  although  the  management  plan 
is  updated  and  funding  amounts  are 
reauthorized  by  the  board  at  least  every 
six  years.  By  April  1  of  any  year  the 
managing  partner  may  notify  the  state 
that  it  does  not  intend  to  renew  the 
agreement;  however,  in  such  case  the 
partnership  agreement  remains  in  effect 
for  the  balance  of  the  existing  six  year 
term,  and  the  conservation  easement 
remains  in  full  effect  in  perpetuity.  The 
conservation  easement  may  be  revoked 
by  the  landowner  only  if  State  funding 
is  terminated  without  the  concurrence 
of  the  landowner  and  cooperating 
entity.  Prior  to  terminating  funding,  the 
State  must  conduct  one  or  more  public 
hearings.  The  NAP  program  is  funded 
through  real  estate  conveyance  taxes 
which  are  placed  in  a  Natural  Area 
Reserve  Fund.  Participants  in  the  NAP 
program  must  provide  annual  reports  to 
the  Department  of  Land  and  Natural 
Resources  (DLNR)  and  DLNR  makes 
annual  inspections  of  the  work  in  the 
reserve  areas.  See  Haw.  Rev.  Stat. 
§§  195-1-195-11;  Hawaii 
Administrative  Rules  §  13-210. 


Management  programs  within  the 
preserves  are  documented  in  long-range 
management  plans  and  yearly 
operational  plans.  These  plans  detail 
management  measures  that  protect, 
restore,  and  enhance  the  rare  plants  and 
their  habitats  within  the  preserves  and 
in  adjacent  areas  (TNCH  1993,  1994a. 
1994b,  1997.  1999a.  1999b,  1999c). 
These  management  measures  address 
factors  whi<±  led  to  the  listing  of  the  23 
species  including  control  of  non-native 
species  of  ungulates,  rodents,  weeds, 
and  fire.  In  addition,  habitat  restoration 
and  monitoring  are  also  included  in 
these  plans. 

Kamakou  Preserve 

The  primary  management  goals 
within  Kamakou  Preserve  are  to  (1) 
prevent  degradation  of  native  forest  by 
reducing  feral  ungulate  damage;  (2) 
improve  or  maintain  the  integrity  of 
native  ecosystems  in  selected  areas  of 
the  preserve  by  reducing  the  effects  of 
non-native  plants;  and  (3)  suppress 
wildfires. 

Specific  management  actions  to 
address  feral  ungulate  impacts  include 
the  construction  of  fences,  including 
strategic  fencing  (fences  placed  in 
proximity  to  natural  barriers  such  as 
cliffs);  staff  hunting;  and 
implementation  of  organized  hunting 
through  the  Molokai  Hunters  Working 
Group.  By  monitoring  ungulate  activity 
within  the  preserve,  the  staff  are  able  to 
direct  hunters  to  problem  areas,  thereby 
increasing  hunting  success.  If  increased 
hunting  pressure  does  not  reduce  feral 
ungulate  activity  in  the  preserve,  the 
preserve  staff  will  work  with  the 
hunting  group  to  identify  and 
implement  alternative  methods  (TNCH 
1994, 1999). 

The  nonnative  plant  control  program 
within  Kamakou  Preserve  focuses  on 
habitat  modifying  nonnative  plants 
(weeds)  and  prioritizes  them  according 
to  the  degree  of  threat  to  native 
ecosystems.  A  weed  priority  list  has 
been  compiled  for  the  preserve,  and 
control  and  monitoring  of  the  highest 
priority  species  are  ongoing.  Weeds  are 
controlled  manually,  chemically,  or  a 
through  a  combination  of  both. 
Preventative  measures  (prevention 
protocol)  are  required  by  all  (volunteers, 
riders  to  the  Preserve  and  hiking 
participants)  who  enter  the  Preserve. 
This  protocol  includes  such  things  as 
brushing  footgear  before  entering  the 
Preserve  to  remove  seeds  of  nonnative 
plants.  In  addition,  the  staff  are  actively 
promoting  awareness  of  alien  plants  in 
Hawaii  and  their  impacts  to  native 
ecosystems  in  the  local  communities  on 
Molokai  through  public  education  at 
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schools,  fairs,  and  displays  at  the 
airport. 

Wildfire  presuppression  and  response 
plans  are  coordinated  with  the  Maui 
County  Fire  Department  and  the 
DOFAW  Maui  District  Forester.  The 
Kamakou  Wildfire  Management  Plan  is 
reviewed  annually  with  the  fire 
department  and  updated  as  necessary 
(TNCH  1994, 1999).  In  the  event  of  fires 
in  areas  bordering  the  preserve  staff 
from  Kamakou  assist  with  fire 
suppression  in  concert  with  DOFAW 
staff. 

Natural  resource  monitoring  and 
research  address  the  need  to  track  the 
biological  and  physical  resources  of  the 
preserve  and  evaluate  changes  in  these 
resources  to  guide  management 
programs.  Vegetation  is  monitored 
throughout  the  preserve  to  document 
long  term  ecological  changes;  rare  plant 
species  are  monitored  to  assess 
population  status;  and,  following  fires 
on  the  boundaries  or  within  the 
preserve,  burned  areas  are  assessed  for 
ingress  of  weeds  and  recovery  of  native 
plants.  In  addition,  the  preserve  staff 
provide  logistical  support  to  scientists 
and  others  who  are  conducting  research 
within  the  preserve. 

In  addition,  TNCH,  DOFAW,  the 
Service,  and  other  Federal  agencies 
including  the  National  Park  Service,  and 
neighboring  landowrners  of  East 
Molokai's  watershed  areas  have  formed 
a  partnership  (East  Molokai  Watershed 
Partnership)  through  a  memorandum  of 
understanding  to  ensure  the  protection 
of  over  22,000  acres  on  the  island. 
While  the  partnership  is  still  in  its 
infancy,  the  members  have  agreed,  in 
principle,  to  participate  in  cooperative 
management  activities  within  the  East 
Molokai  watershed  because  they  believe 
that  effective  management  is  best 
achieved  through  the  coordinated 
actions  of  all  major  landowners  in  the 
watershed. 

Moomomi  Preserve 

I  The  primary  management  goals 
within  Moomomi  Preserve  are  to  (1) 
prevent  degradation  of  natural 
communities  by  reducing  feral  ungulate 
damage;  and  (2)  improve  or  maintain 
the  integrity  of  native  ecosystems  in 
selected  areas  of  the  preserve  by 
reducing  the  effects  of  nonnative  plants 
(TNCH  1999). 

Specific  management  actions  to 
address  feral  ungulate  impacts  include 
the  construction  of  a  perimeter  fence  to 
keep  out  livestock  and  an  agreement 
with  the  neighboring  landovraer, 
Molokai  Ranch,  in  which  they  will 
remove  livestock  within  48  hours  of 
ingress.  Analysis  of  the  monitoring  data 
collected  within  the  axis  deer  exclosure 


will  guide  future  management  strategies 
(TNCH  1999). 

As  with  the  Kamakou  Preserve,  the 
nonnative  plant  control  program  within 
Moomomi  Preserve  focuses  on  habitat 
modifying  nonnative  plants  (weeds)  and 
prioritizes  them  according  to  the  degree 
of  threat  to  native  ecosystems.  A  weed 
priority  list  has  been  compiled  for  the 
preserve,  and  control  and  monitoring  of 
the  highest  priority  species  are  ongoing. 
Weeds  are  controlled  manually, 
chemically,  or  a  through  a  combination 
of  both.  Preventative  measures 
(prevention  protocol)  are  required  by  all 
(volunteers,  riders  to  the  Preserve  and 
hiking  participants)  who  enter  the 
Preserve.  This  protocol  includes  such 
things  as  brushing  footgear  before 
entering  the  Preserve  to  remove  seeds  of 
nonnative  plants.  In  addition,  the  staff 
are  actively  promoting  awareness  of 
alien  plants  in  Hawaii  and  their  impacts 
to  native  ecosystems  in  the  local 
communities  on  Molokai  through  public 
education  at  schools,  fairs,  and  displays 
at  the  airport  (TNCH  1999). 

Natural  resource  monitoring  and 
research  address  the  need  to  track  the 
biological  and  physical  resources  of  the 
preserve  and  evaluate  changes  in  these 
resources  to  guide  management 
programs.  Vegetation  is  monitored 
throughout  the  preserve  to  document 
long  term  ecological  changes;  rare  plant 
species  are  monitored  to  assess 
population  status.  In  addition,  the 
preserve  staff  provide  logistical  support 
to  scientists  and  others  who  are 
conducting  research  within  the  preserve 
(TNCH  1999). 

Pelekunu  Preserve 

The  primary  management  goals 
within  Pelekimu  Preserve  are  to  (1) 
prevent  degradation  of  native  forest  by 
reducing  feral  ungulate  damage;  and  (2) 
improve  or  maintain  the  integrity  of 
native  ecosystems  in  selected  areas  of 
the  preserve  by  reducing  the  effects  of 
non-native  plants. 

Specific  management  actions  to 
address  feral  ungulate  impacts  include 
staff  hunting;  implementation  of 
organized  hunting  through  the  Molokai 
Himters  Working  Group;  and  quarterly 
transect  and  aerial  monitoring  of 
ungulate  activity.  By  monitoring 
ungulate  activity  within  the  preserve, 
the  staff  are  able  to  direct  hunters  to 
problem  areas,  thereby  increasing 
hunting  success.  If  increased  hunting 
pressure  does  not  reduce  feral  ungulate 
activity  in  the  preserve,  the  preserve 
staff  work  with  the  hunting  group  to 
identify  and  implement  alternative 
methods  (TNCH  1999). 

As  with  the  other  two  preserves  on 
Molokai,  the  nonnative  plant  control 


progr^tan  within  Pelekimu  Preserve 
focuses  on  habitat  modifying  normative 
plants  (weeds)  and  prioritizes  them 
according  to  the  degree  of  threat  to 
native  ecosystems.  A  weed  priority  list  ' 
has  been  compiled  for  the  preserve,  and 
control  and  monitoring  of  the  highest 
priority  species  are  ongoing.  Weeds  are 
controlled  manually,  chemically,  or  a 
through  a  combination  of  both. 
Preventative  measures  (prevention 
protocol)  are  required  by  all  (volunteers, 
riders  to  the  Preserve  and  hiking 
participants)  who  enter  the  Preserve. 
This  protocol  includes  such  things  as 
brushing  footgear  before  entering  the 
Preserve  to  remove  seeds  of  nonnative 
plants.  In  addition,  the  staff  are  actively 
promoting  awareness  of  alien  plants  in   ' 
Hawaii  and  their  impacts  to  native 
ecosystems  in  the  local  communities  on 
Molokai  through  public  education  at 
schools,'  fairs,  and  displays  at  the 
airport. 

Natural  resource  monitoring  and 
research  address  the  need  to  track  the 
biological  and  physical  resources  of  the 
preserve  and  evaluate  changes  in  these 
resources  to  guide  management 
programs.  Vegetation  is  monitored 
throughout  the  preserve  to  document 
long  term  ecological  changes;  and  rare 
plant  species  are  monitored  to  assess 
population  status.  In  addition,  the 
preserve  staff  provide  logistical  support 
to  scientists  and  others  who  are . 
conducting  research  within  the 
preserve. 

Because  these  plants  and  their 
habitats  within  the  preserves  receive 
long-term  protection  and  management 
these  lands  are  not  in  need  of  special 
management  considerations  or 
protection.  Therefore,  we  have 
determined  that  the  private  lands  within 
Moomomi  Preserve,  Kamakou  Preserve, 
and  Pelekunu  Preserve  do  not  meet  the 
definition  of  critical  habitat  in  the  Act, 
and  we  are  not  proposing  designation  of 
these  lands  as  critical  habitat.  Should 
the  status  of  any  of  these  reserves 
change,  for  example  by  non-renewal  of 
a  partaership  agreement  or  termination 
of  NAP  funding,  we  will  reconsider 
whether  it  meets  the  definition  of 
critical  haljitat,  and  if  so,  we  may 
propose  to  amend  critical  habitat  to 
include  the  preserve  at  that  time  (50 
CFR  424.12(g)).  Critical  habitat, 
therefore,  is  not  proposed  for 
Adenophorous  periens,  Alectryon 
macrococcus,  Brighamia  rockii, 
Canavalia  molokaiensis.  Clermontia 
oblongifolia  ssp.  brevipes,  Ctenitis 
squamigera,  Cyanea  mannii,  Cyanea 
procera,  Dieilia  erecta,  Hedyotis  mannii. 
Lysimachia  maxima,  Marsilea  villosa, 
Melicope  mucronulata,  Peucedanum 
sandwicense,  Phyllostegia  mannii. 
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Plantago  princeps,  Platanthera 
holochila,  Schiedea  nuttallii,  Schiedea 
sannentosa,  Stenogyne  bifida, 
Tetramolopium  rockii,  Vigna  o- 
wahuense,  Zanthoxylum  hawaiiense  on 
Kamakou,  Moomomi,  and  Pelekunu 
preserves.  However,  critical  habitat  is 
proposed  for  these  species  on  other 
areas  on  Molokai. 

We  believe  that  Moomomi  Preserve, 
Kamakou  Preserve,  and  Pelekimu 
Preserve  are  the  only  potential  critical 
habitat  areas  on  Molokai  at  this  time 
that  do  not  require  special  management 
considerations  or  protection.  However, 
we  are  specifically  soliciting  comments 
on  the  appropriateness  of  this  approach. 
If  we  receive  information  during  the 
public  comment  period  that  any  of  the 
lands  within  the  proposed  designations 
are  actively  managed  to  promote  the 
conservation  and  recovery  of  the  46 
listed  species  at  issue  in  this  proposed 

Table  5.— Approximate  Proposed 


designation,  in  accordance  with  long 
term  conservation  management  plans  or 
agreements,  and  there  are  assurances 
that  the  proposed  management  actions 
will  be  implemented  and  effective,  we 
can  consider  this  information  when 
making  a  final  determination  of  critical 
habitat.  We  are  also  soliciting  comments 
on  whether  future  development  and 
approval  of  conservation  measures  (e.g., 
Conservation  Agreements,  Safe  Harbor 
Agreements)  should  trigger  revision  of 
designated  critical  habitat  to  exclude 
such  lands  and.  if  so.  by  what 
mechanism. 

The  proposed  critical  habitat  areas 
described  below  constitute  our  best 
assessment  of  the  physical  and 
biological  fieatures  needed  for  the 
conservation  of  the  46  plant  species, 
and  the  special  management  needs  of 
these  species,  and  are  based  on  the  best 
scientific  and  commercial  information 


available  and  described  above.  We  put 
forward  this  proposal  acknowledging 
that  we  have  incomplete  information 
regarding  many  of  the  primary 
biological  and  physical  requirements  for 
these  species.  However,  both  the  Act 
and  the  relevant  court  orders  require  us 
to  proceed  with  designation  at  this  time 
based  on  the  best  information  available. 
As  new  information  accrues,  we  may 
reevaluate  which  areas  warrant  critical 
habitat  designation.  We  anticipate  that 
comments  received  through  the  public 
review  process  and  from  any  public 
hearings,  if  requested,  will  provide  us 
with  additional  information  to  use  in 
our  decision-making  process  and  in 
assessing  the  potential  impacts  of 
designating  critical  habitat  for  one  or 
more  of  these  species. 

The  approximate  areas  of  proposed 
critical  habitat  by  landownership  or 
jurisdiction  are  shown  in  Table  5. 


Critical  Habitat  Areas  by  Unit  and  Land  Ownership  or  Jurisdiction,  Maui 
County,  HawaiP 


Unit  name 


MolokaJ  At  

Molokai  A2  

Molokai  B1  

Motokai  B2  

Motokai  C 

Molokai  D 

Motokai  E1  

Motokai  E2  

Motokai  F  

Motokai  G 

Grand  Total 


State/tocal 


88  ha 
(217  ac) 
1.325  ha 
(3,274  ac) 
1,968  ha 
(4,914  ac) 
20  ha 
(50  ac) 
2,726  ha 
(6,737  ac) 


4  ha 
(11  ac) 
19  ha 
(47  ac) 
1,795  ha 
(4,435  ac) 
1,187  ha 
(2,932  ac) 
9,152  ha 
(22.617  ac) 


Private 


384  ha 
(950  ac) 
199  ha 
(492  ac) 
189  ha 
(468  ac) 


1,781  ha 
(4,400  ac) 
466  ha 
(1,153  ac) 
123  ha 
(304  ac) 
313  ha 
(774  ac) 
3.162  ha 
(7,813  ac) 
1.836  ha 
(4,538  ac) 
8,453  ha 
(20,892  ac) 


Federal 


Total 


8  ha 
(20  ac) 
1  ha 
(2ac) 


9ha 
(22  ac) 


472  ha 
(1,167  ac) 
1,532  ha 
(3,786  ac) 
2,179  ha 
(5,384  ac) 
20  ha 
(50  ac) 
4,507  ha 
(11,138  ac) 
466  ha 
(1,153  ac) 
127  ha 
(315  ac) 
332  ha 
(821  ac) 
4,956  ha 
(12,247  ac) 
3,023  ha 
(7,471  ac) 
17,614  ha 
(43,532  ac) 


'  Area  differences  due  to  digital  mapping  discrepancies  between  TMK  data  (GDSI  2000)  and  USGS  coastline,  or  difference  due  to  rounding. 


Proposed  critical  habitat  includes 
habitat  for  these  46  species  imder 
private.  State,  and  Federal  jurisdiction 
(owned  and  leased  lands),  with  Federal 
lands  including  State  lands  managed  by 
the  National  Park  Service.  Lands 
proposed  as  critical  habitat  have  been 
divided  into  10  units  (Molokai  Al 
through  Molokai  G).  A  brief  description 
of  each  unit  is  presented  below. 

Descriptions  of  Critical  Habitat  Units 

Molokai  A 1 

The  proposed  unit  Molokai  Al 
provides  occupied  habitat  for  three 
species:  Centaurium  sebaeoides. 


Marsilea  villosa,  and  Tetramolopium 
rockii.  It  is  proposed  for  designation 
because  it  contains  the  physical  and 
biological  features  that  are  considered 
essential  for  their  conservation  on 
Molokai.  and  provides  habitat  to 
support  one  or  more  of  the  8  to  10 
populations  and  300  mature  individuals 
per  population  for  Tetramolopium 
rockii,  or  500  mature  individuals  per 
population  for  Centaurium  sebaeoides; 
or  provides  habitat  to  support  one  or 
more  of  the  6  popidations  for  Marsilea 
villosa,  throughout  their  known 
historical  range  considered  by  the 
recovery  plans  to  be  necessary  for  the 


conservation  of  each  species  (see  the 
discussion  of  conservation  requirements 
in  Section  D.  and  in  the  table  for 
Molokai  Al). 

The  unit  contains  a  total  of  472  ha 
(1.167  ac)  on  State  and  privately  owned 
lands.  It  lies  mostly  in  Kaa  watershed 
with  a  portion  in  the  west  in  the 
Papohaku  watershed  and  in  the  east  in 
the  Moomomi  watershed.  The  natural 
features  of  this  unit  include  Anapuka 
(cape).  Kaa  (summit),  Kaa  Gulch. 
Kealapupualdha  (beach),  Keonehanau 
(cape),  Mokio  Point,  Pueoao  (cliff),  and 
Waiakanapo  (cape). 
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Key  for  Molokai  Al-G 

*Not  all  suitable  habitat  is  proposed  to  be 
designated,  only  those  areas  essential  for  the 
conservation  of  the  species. 

1.  This  unit  is  needed  to  meet  the  recovery 
plan  objectives  of  8  to  10  viable  populations 
(self  perpetuating  and  sustaining  for  at  least 
5  years)  with  100  to  500  mature,  reproducing 
individuals  per  species  throughout  its 
historical  range  as  specified  in  the  recovery 
plans. 

2.  Island  endemic. 

3.  Multi-island  species  with  current 
locations  on  other  islands. 

4.  Multi-island  species  with  no  current 
locations  on  other  islands. 


5.  Current  locations  do  not  necessarily 
represent  viable  populations  with  the 
required  number  of  mature,  individuals. 

6.  Several  current  locations  may  be  affected 
by  one  natiually  occiuring,  catastrophic 
event. 

7.  Species  with  variable  habitat 
requirements,  usually  over  wide  areas.  Wide 
ranging  species  require  more  space  per 
individual  over  more  land  area  to  provide 
needed  primary  constituent  elements  to 
maintain  healthy  population  size. 

8.  Not  all  currentiy  occupied  habitat  was 
determined  to  be  essential  to  the  recovery  of 
the  species. 


9.  Life  history,  long-lived  perennial — 100 
matiu«,  reproducing  individuals  per 
population. 

10.  Life  history,  short-lived  perennial — 300 
mature,  reproducing  individuals  per 
population. 

11.  Life  history,  annual — 500  mature, 
reproducing  individuals  per  population. 

12.  Narrow  endemic,  the  species  probably 
never  naturally  occurred  in  more  than  a 
single  or  a  few  populations. 

13.  Species  has  extremely  restricted, 
specific  habitat  requirements. 

14.  Hybridization  is  possible  so  distinct 
populations  of  related  species  should  not 
overlap,  requiring  more  land  area. 

BILUNG  CODE  431 0-S5-^ 
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Notes 


14.  Hybridization  is  possible. 


13.  Restricted  habitat  requirements. 


12.  Narrow  endemic. 


11.  Annual-SOO/pop. 


10.  Short-lived  perennial-300/pop. 


9.  Long-lived  perennial- IOC/pop. 


8.  Not  all  occupied  habitat  needed. 
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7.  Species  with  variable  habitats. 


6.  Several  occ.  vubierable  to  destruction. 


S.  Non-viable  populations. 


4.  Multi-island/no  current  other  islands. 


3.  Multi-island/current  other  islands. 


2.  Island  endemic. 


1.  8-10  pop.  guidelines. 
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Molokai  A2 

The  proposed  unit  Molokai  A2 
provides  occupied  habitat  for  three 
species:  Centaurium  sebaeoides, 
Sesbania  tomentosa,  and 
Tetmmohpium  rockii.  It  is  proposed  for 
designation  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  their 
conservation  on  Molokai,  and  provides 
habitat  to  support  one  or  more  of  the  8 
to  10  populations  for  each  species  and 
300  mature  individuals  per  population 
for  Sesbania  tomentosa,  and 


Tetramolopium  rockii,  or  500  mature 
individuals  per  population  for 
Centaurium  sebaeoides  throughout  their 
known  historical  range  considered  by 
the  recovery  plans  to  be  necessary  for 
the  conservation  of  each  species  (see  the 
discussion  of  conservation  requirements 
in  Section  D,  and  in  the  table  for 
Molokai  A2). . 

This  imit  contains  a  total  of  1,532  ha 
(3,786  ac)  on  Federal,  State,  and 
privately  owned  lands.  It  contains 
Moomomi  watershed  in  the  west, 
Waihanau  watershed  in  the  east  and 


Maneopapa  watershed  in  the  center.  It 
contains  portions  of  Kalaupapa  National 
Historical  (National  Historical  Park)  and 
Molokai  Forest  Reserve  (State  Forest 
Reserve).  The  natural  features  include: 
Anahaki  Gulch,  Anianikeha  (cape), 
Hinanaulua  (cape),  Kahinaakalani 
(cape),  Kakaaukuu  Gulch,  Kaluanui 
(cape),  Kapale  Gulch,  Kapuahiapele 
(cape),  Kauhako  Crater,  Kiikolu 
(summit),  Kukuiokanaloa  (cliff).  Manalo 
Gulch,  Maneopapa  Gulch,  Mimino 
Gulch,  Paualaia  Point  (cape),  Pohakimui 
(summit),  Puu  Kapele,  and  Puu  Uao. 
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Notes 

*Species  is  wide  ranging.^ 
♦•Volcanic  or  clay  soils  or 
clifTs  in  arid  coastal  areas. 

♦+ 
eb 

c 

■n 

M 

a 
(J 

• 

'Hardened  calcareous  sand 
dunes  or  ash-covered  basalt 

in  the  coastal  spray  zone. 

14.  Hybridization  is  possible. 

13.  Restricted  habiut  requirements. 

• 
• 

X 

• 
X 

12.  Narrow  endemic. 

ll.Annual-500/pop. 

X 

10.  Short-lived  perennial-300/pop. 

X 

X 

9.  Long-lived  perennial- 100/pop. 

8.  Not  all  occupied  habitat  needed. 

X 

7.  Sprries  with  variable  habitats. 

X 

6.  Several  occ.  vulnerable  to  destruction. 

X 

X 

X 

S.  Non-viable  populations. 

X 

X 

X 

4.  Muhi-island/no  current  other  islands. 

3.  Muhi-island/current  other  islands. 

X 

X 

2.  Island  endemic. 

X 

1.  8-10  pop.  guidelines. 

X       • 

X       • 

X 

Species 

E 

.3 

1 
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1 

1 

Molokai  Bl 

The  proposed  unit  Molokeii  Bl 
provides  occupied  habitat  for  18 
species:  Adenophorus  periens, 
Brighamia  rockii,  Centaurium 
sebaeoides,  Clermonpa  oblongifolia  ssp. 
brevipes,  Cyanea  duhbarii,  Cyanea 
grimesiana  ssp.  grimesiana,  Cyanea 
procera,  Hedyotis  mannii.  Hibiscus 
amottianus  ssp.  immaculatus, 
Ischaemum  byrone,  Lysimachia 
maxima,  Peucedanum  sandwicense, 
Phyllostegia  mannii,  Platanthera 
holochila,  Plantago  princeps,  Schiedea 
nuttallii,  Stenogyne  bifida,  and 
Tetramolopium  rockii.  It  is  proposed  for 
designation  because  it  contains  the 
physical  and  biological  featvues  that  are 
considered  essential  for  their 
conservation  on  Molokai,  and  provides 
habitat  to  support  one  or  more  of  the  8 


to  10  populations  for  each  species  and 
100  mature  individuals  per  population 
for  Brighamia  rockii  and  Hibiscus 
amottianus  ssp.  immaculatus,  or  300 
mat\ire  individuals  per  population  for 
Adenophorus  periens,  Clermontia 
oblongifolia  ssp.  brevipes,  Cyanea 
dunbani,<iyanea  grimesiana  ssp. 
grimesiana,  Cyanea  procera,  Hedyotis 
mannii,  Ischaemum  byrone,  Lysimachia 
maxima,  Peucedanum  sandwicense, 
Phyllostegia  mannii,  Platanthera 
holochila,  Plantago  princeps,  Schiedea 
nuttallii,  Stenogyne  bifida,  and 
Tetramolopium  rockii,  or  500  matiure 
individuals  per  population  for 
Centaurium  sebaeoides  throughout  their 
known  historical  range  (see  the 
discussion  of  conservation  requirements 
in  Section  D,  and  in  the  table  for 
Molokai  Bl). 


This  vmit  contains  a  total  of  2,179  ha 
(5,384  ac)  on  Federal,  State,  and 
privately  owned  lands.  It  is  bordered  on 
the  west  by  the  Waialeia  watershed,  east 
by  Waikolu  and  Waiohookalo  watershed 
and  includes  portions  of  the  Anapuhi 
and  Wainene  watersheds.  This  unit 
contains  portions  of  Kalaupapa  National 
Historiced  (National  Historical  Park), 
Molokai  Forest  Reserve  (State  Forest 
Reserve),  and  Puu  Alii  Natiu-al  Area 
Reserve  (State  Natiu-al  Area  Reserve). 
The  geographic  features  include:  Lae 
Hoolehua  (cape),  Kaala  (cape), 
Kalahuapueo  (siunmit),  Kaluahauoni 
(summit),  Kaupikiawa  (cape),  Kukaiwaa 
Point,  Leinaopapio  Point,  Moaula  Ridge, 
Ohialele  (summit),  Papapaiki  (cape), 
Puu  Kaeo,  Puu  Kauwa,  and  Waimanu 
Falls. 
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Notes 


14.  Hybridization  is  possible. 


13.  Restricted  habitat  requirements. 


12.  Narrow  endemic. 


11.  Annual-500/pop. 


10.  Short-lived  perennial-300/pop. 


9.  Long-lived  perennial- 100/pop. 


8.  Not  all  occupied  habitat  needed. 


7.  Species  with  variable  habitats. 


6.  Several  occ.  vulnerable  to  destruction. 


S.  Non-viable  populations. 


4.  Multi-island/no  current  odier  islands. 


3.  Multi-island/current  other  islands. 


2.  Island  endemic. 


1.  8-10  pop.  guidelines. 
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Molokai  B2 

The  proposed  unit  Molokai  B2 
provides  occupied  habitat  for  one 
species:  Peucedanum  sandwicense.  It  is 
proposed  for  designation  because  it 
contains  the  physical  and  biological 
features  that  are  considered  essential  for 
its  conservation  on  Molokai,  and 
provides  habitat  to  support  one  or  more 
of  the  8  to  10  populations  and  300 
mature  individuals  per  population  for 
Peucedanum  sandwicense  throughout 
its  known  historical  range  considered  by 


the  recovery  plan  to  be  necessary  for  the 
conservation  of  this  species. 

This  unit  also  provides  unoccupied 
habitat  for  three  species:  Brighamia 
rockii,  Ischaemum  byrone,  and 
Tetramolopium  rockii.  Designation  of 
this  unit  is  essential  to  the  conservation 
of  these  species  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  their 
conservation  on  Molokai,  and  provides 
habitat  to  support  one  or  more 
additional  populations  necessary  to 
meet  the  recovery  objectives  of  8  to  10 


populations  for  each  species  and  100 
mature  individuals  per  population  for 
Brighamia  rockii,  or  300  matiue 
individuals  per  population  for 
Ischaemum  byrone  and  Tetramolopium 
rockii,  throughout  their  known 
historical  range  (see  the  discussion  of 
conservation  requirements  in  Section  D, 
and  in  the  table  for  Molokai  B2). 

This  imit  contains  a  total  of  20  ha  (50 
ac)  on  State  owned  land.  It  contains  all 
of  the  State's  Mokapu  Bird  Sanctuary. 
The  natiiral  feature  of  this  unit  is 
Mokapu  Island. 
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14.  Hybridization  is  possible. 


13.  Restricted  habitat  requirements. 


12.  Narrow  endemic. 


11.  Anmial-SOO/pop. 


10.  Shoft-lived  perennial-300/pop. 


9.  Long-lived  perennial-IOO/pop. 


I.  Not  all  occupied  habitat  needed. 


7.  Species  widi  variable  habitits. 


6.  Several  occ.  vubierable  to  destruction. 


S.  Non-viaMe  populations. 


4.  Muki-istarnVno  current  odwr  islands. 


3.  Muhi-island/cuneat  odier  islands. 


2.  Island  endemic. 


I.  S-10  pop.  guidelines. 
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Molokai  C 

The  proposed  unit  Molokai  E 
provides  occupied  habitat  for  13 
species:  Adenophonis  periens, 
Brighamia  rockii,  Centaurium 
sebaeoides,  Clermontia  oblongifoUa  ssp. 
brevipes,  Cyanea  grimesiana  ssp. 
grimesiana,  Hesperomannia 
arborescens.  Hibiscus  amottianus  ssp. 
immaculatus,  Ischaemum  byrone, 
Lysimachia  maxima,  Melicope  reflexa, 
Peucedanum  sandwicense,  Phyllostegia 
mannii,  and  Pteris  lidgatei.  It  is 
propo^d  for  designation  because  it 
contains  the  physical  and  biological 
featiu'es  that  are  considered  essential  for 
their  conservation  on  Molokai,  and 
provides  habitat  to  support  one  or  more 
of  the  8  to  10  populations  for  each 
species  and  100  matiire  individuals  per 
population  for  Brighamia  rockii, 
Hesperomannia  arborescens,  Hibiscus 
amottianus  ssp.  immaculatus,  and 
Melicope  reflexa,  or  300  mature 
individuals  per  population,  for 


Adenophonis  periens,  Clermontia 
oblongifoUa  ssp.  brevipes,  Cyanea 
grimesiana  ssp.  grimesiana,  Ischaemum 
byrone,  Lysimachia  maxima, 
Peucedanum  sandwicense,  Phyllostegia 
mannii,  and  Pteris  lidgatei,  or  500 
mature  individuals  per  population  for 
Centaurium  sebaeoides,  throughout 
their  known  historical  range. 

This  unit  also  provides  unoccupied 
habitat  for  one  species:  Diplazium 
molokaiense.  Designation  of  this  unit  is 
essential  to  the  conservation  of  this 
species  because  it  contains  the  physical 
and  biological  features  that  are 
considered  essential  for  its  conservation 
on  Molokai,  and  provides  habitat  to 
support  one  or  more  additional 
populations  necessary  to  meet  the 
recovery  objectives  of  8  to  10 
populations  and  300  mature  individuals 
per  population,  throughout  its  known 
historical  range  (see  the  discussion  of 
conservation  requirements  in  Section  D, 
and  in  the  table  for  Molokai  C). 


The  unit  contains  a  total  of  4,507  ha 
(11,138  ac)  on  State  and  privately 
owned  lands.  It  contains  all  of  Haloku, 
Kahiwa,  Kalaemilo,  Oloupena, 
Puukaoku,  and  Wailele  watersheds  and 
portions  of  Halawa,  Honouliwai, 
Kainalu,  Kamalo,  Kawainui,  Pelekimu, 
Waiahookalo,  Waialua,  Wailau,  and 
Waipu  watersheds.  It  contains  portions 
of  Olokui  Natiual  Area  Reserve  and 
Molokai  Forest  Reserve.  The  natural 
features  include:  Ananoio  (beach), 
Halekou  (cape),  Haloku  Falls,  Kahiwa 
Falls.Kahiwa  Gulch,  Kapea  Stream, 
Kaimupahu  (simimit),  Keahiakalio 
(summit),  Kikipua  Point,  Kuapuuiki 
(spring),  Kukuinui  Ridge,  Lepau  Point, 
Malahini  Cave,  Milo  Point,  Naehu 
(summit),  Olokui  (summit),  Oloupena 
(beach),  Oloupena  Falls,  Pakui 
(summit),  Papalaua  Falls,  Pohakuloa 
(summit),  Pohakuulaula  (summit),  Puu 
Ohelo,  Puuau,  Puukaoku  Falls, 
Puiikaoku  Point,  Waiahookalo  Gulch, 
Wailele  Falls,  Waiokala  (cape),  and 
Waipu  (beach). 
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14.  Hybridization  is  possible. 


13.  Restricted  habitat  requirements. 


12.  Narrow  endemic. 


ll.Annual-500/pop. 


10.  Short-lived  perennial-300/pop. 


9.  Long-lived  perennial- 1 00/pop. 


8.  Not  all  occupied  habitat  needed. 


7.  Species  with  variable  habitats. 


6.  Several  occ.  vulnerable  to  destruction. 


S.  Non-viable  populations. 


4.  Multi-islahd/no  current  other  islands. 


3.  Multi-island/current  other  islands. 
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2.  Island  endemic. 


1.  8-10  pop.  guidelines. 
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MoJokai  D 

The  proposed  unit  M olokai  D 
provides  occupied  habitat  for  four 
species:  Bidens  wiebkei,  Centaurium 
sebaeoides,  Ischaemum  byrone,  and 
Peacedanum  sandwicense.  It  is 
proposed  for  designation  because  it 
contains  the  physical  and  biological 
features  that  are  considered  essential  for 
their  conservation  on  Molokai,  and 
provides  habitat  to  support  one  or  more 


of  the  8  to  10  populations  for  each 
species  and  300  matiu^  individuals  per 
population  for  Bidens  wiebkei, 
Ischaemum  byrone,  and  Peucedanum 
sandwicense,  or  500  mature  individuals 
per  population  for  Centaurium 
sebaeoides,  throughout  their  known 
historical  range  (see  the  discussion  of 
conservation  requirements  in  Section  D, 
and  in  the  table  for  Molokai  D). 

The  unit  contains  a  total  of  466  ha 
(1,153  ac)  on  privately  owned  land.  It  is 


bordered  by  Kawainui  watershed  in  the 
west,  Halawa  watershed  in  the  east  and 
contains  a  portion  of  the  Pipiwai 
watershed.  The  natural  featiues  in  this 
unit  include:  Apuuiki  Gulch,  Hakaaano 
(summit),  Halawaiki  Gulch,  Hinalenale 
Point,  Kahaakea  Gulch,  Kaonihu  (cape), 
Kepuna  Gulch,  Kuinanaho  Gulch, 
Lamaloa  Gulch,  Lamaloa  Head 
(summit),  Lelemako  Gulch,  Pipiwai  . 
Gulch,  and  Waialana  Gulch. 
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Notes 


14.  Hybridization  is  possible. 


13.  Restricted  habitat  requirements. 


12.  Narrow  endemic. 


11.  Annual-SO(Vpop. 


10.  Short-lived  perennial-300/pop. 


9.  Long-lived  perennial-lOO/pop. 


S.  Not  all  occupied  habitat  needed. 


7.  Species  with  variable  habitats. 


6.  Several  occ.  vubierable  to  destruction. 


S.  Non-viable  populations. 


4.  Multi-island/no  current  odier  islands. 


3.  Multi-island/cunent  odier  islands. 


2.  Island  endemic. 


I.  S-10  pop.  guidelines. 
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MolokaiEl 

The  proposed  unit  Molokai  El 
provides  occupied  habitat  for  one 
species:  Bidens  wiebkei.  It  is  proposed 
for  designation  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  its  conservation 


on  Molokai,  and  provides  habitat  to 
support  one  or  more  of  the  8  to  10 
populations  and  300  mature  individuals 
per  population  for  Bidens  wiebkei 
throughout  its  known  historical  range 
(see  the  discussion  of  conservation 
requirements  in  Section  D.  and  in  the 
table  for  Molokai  El). 


This  unit  cluster  contains  a  total  of 
127  ha  (315  ac)  on  State  and  privately 
owned  lands.  It  is  bordered  in  the  west 
by  Halawa  watershed  and  in  the  east  by 
Papio  watershed.  The  natural  featiues  of 
this  unit  cluster  include: 
Alanuipuhipaka  Ridge,  Koalii  (summit). 
Papio  Gulch,  and  Puu  Hoku  o. 
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Notes 

14.  Hybridization  is  possible. 

13.  Restricted  habitat  requirements. 

12.  Narrow  endemic. 

ll.Annual-500/pop. 

10.  Short-lived  perennial-300/pop.              ^ 

9.  Long-lived  perennial- 100/pop. 

8.  Not  all  occupied  habitat  needed.              x 

7.  Species  with  variable  habitats.                 x 

6.  Several  occ.  vulnerable  to  destruction,      x 

S.  Non-viable  populations.                          x 

4.  Muhi-island/no  current  other  islands. 

3.  Muhi-island/currem  other  islands. 

2.  Island  endemic.                                     x 

1.  t-IO  pop.  guidelines.                             x 

, 

Molokai  E2 

The  proposed  unit  Molokai  E2 
provides  occupied  habitat  for  one 
species:  Bidens  wiebkei.  It  is  proposed 
for  designation  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  its  conservation 


on  Molokai,  and  provides  habitat  to 
support  one  or  more  of  the  8  to  10 
populations  and  300  mature  individuals 
per  population  for  Bidens  wiebkei 
throughout  its  known  historical  range 
(see  the  discussion  of  conservation 
requirements  in  Section  D,  and  in  the 
table  for  Molokai  E2). 


The  unit  contains  ?  total  of  332  ha 
(821  ac)  on  State  and  privately  owned 
lands.  It  is  bordered  in  the  north  by 
Honowewe  watershed  and  in  the  south 
by  Pohakupili  watershed.  The  natural 
features  include:  Kukumamalu  Gulch, 
Pohakupili  Gulch,  Puu  Nananana,  and 
Waialapai  Gulch. 
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Notes 

14.  Hybridization  is  possible. 

13.  Restricted  habitat  requirements. 

12.  Narrow  endemic. 

ll.Annual-50(Vpop. 

10.  Siort-lived  perennial-300/pop. 

X 

9.  Long-lived  peremiial-100/^. 

8.  Not  all  occupied  habitat  needed. 

X 

7.  Species  with  variable  habitats. 

X 

X 

S.  Non-viable  populations. 

X 

4.  Multi-island/no  current  other  islands. 

3.  Multi-island/cuncnt  other  islands. 

2.  Island  endemic. 

X 

1.  t-10  pop.  guidelines. 

X 

Species 

-• 

^^B 

Molokai  F 

The  proposed  unit  Molokai  F 
provides  occupied  habitat  for  30 
species:  Adenophorus  periens, 
Alectryon  macrococcus,  Bidens  wiebkei, 
Canavalia  mohkaiensis,  Clermontia 
oblongifolia  ssp.  brevipes,  Ctenitis 
squamigera,  Cyanea  dunbarii,  Cyanea 
gtimesiana  ssp.  grimesiana,  Cyanea 
mannii,  Cyanea  procera,  Diellia  erecta, 
Hedyotis  mannii,  Labordia  triflora, 
Lysimachia  maxima,  Mariscus  faurei, 
Melicope  mucronulata,  Melicope 
reflexa,  Neraudia  sericea,  Phyllostegia 
mannii,  Platanthera  holochila,  Plantago 
princeps,  Schiedea  lydgatei,  Schiedea 
nuttallii.  Schiedea  sarmentosa, 
Sesbania  tomentosa,  Silene  lanceolata, 
Spermolepis  hawaiiensis,  Stenogyne 
bifida,  Vigna  o-wahuensis,  and 
Zanthoxylum  hawaiiense.  It  is  proposed 
for  designation  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  their 
conservation  on  Molokai,  and  provides 
habitat  to  support  one  or  more  of  the  8 
to  10  populations  for  each  species  and 
100  matins  individuals  per  population 
for  Alectryon  macrococcus,  Labordia 
triflora,  Melicope  mucronulata, 
Melicope  reflexa,  and  Zanthoxylum 
hawaiiense,  or  300  matiu-e  individuals 
per  populationtor  Adenophorus 
periens,  Bidens  wiebkei,  Canavalia 


molokaiensis,  Clermontia  oblongifolia 
ssp.  brevipes,  Ctenitis  squamigera, 
Cyanea  dunbarii,  Cyanea  grimesiana 
ssp.  grimesiana,  Cyanea  mannii,  Cyanea 
procera,  Diellia  erecta,  Hedyotis  mannii, 
Lysimachia  maxima,  Mariscus  faurei, 
Nemudia  sericea,  Phyllostegia  mannii, 
Platanthera  holochila,  Plantago 
princeps,  Schiedea  lydgatei,  Schiedea 
nuttallii,  Schiedea  sarmentosa, 
Sesbania  tomentosa,  Silene  lanceolata, 
Stenogyne  bifida,  and  Vigna  o- 
wahuensis,  or  500  mature  individuals 
per  population  for  Spermolepis 
hawaiiensis,  throughout  their  known 
historical  range  considered  by  the 
recovery  plans  to  be  necessary  for  the 
conservation  of  each  species. 

This  unit  also  provides  imoccupied 
habitat  for  foiu-  species:  Eugenia 
koolauensis,  Flueggea  noewawraea, 
Phyllostegia  mollis,  and  Silene 
alexandri.  Designation  of  this  unit  is 
essential  to  the  conservation  of  these 
species  because  it  contains  the  physical 
and  biological  features  that  are 
considered  essential  for  their 
conservation  on  Molokai,  and  provides 
habitat  to  support  one  or  more 
additional  populations  necessary  to 
meet  the  recovery  objectives  of  8  to  10 
populations  for  each  species  and  100 
mature  individuals  per  population  for 
Eugenia  koolauensis  and  Flueggea 
noewawraea,  or  300  matiu«  individuals 


per  population  for  Silene  alexandri  and 
Phyllostegia  mollis,  throughout  their 
known  historical  range  (see  the 
discussion  of  conservation  requirements 
in  Section  D.  and  in  the  table  for 
Molokai  F). 

The  imit  contains  a  total  of  4,956  ha 
(12,247  ac)  on  State  and  privately 
owned  lands.  It  bordered  in  the  west  by 
Manawainui  watershed  and  in  the  east 
by  Mapulehu  watershed  and  contains 
portions  of  the  Kahananui,  Kalamaula, 
Kaluaaha,  Kamalo,  Kamiloloa, 
Kaunakakai,  Kawela,  Ohia,  Pelekunu, 
Waialeia,  Waihanau,  Waikolu,  Wailau. 
and  Wawaia  watersheds.  This  imit 
contains  portions  of  Kalaupapa  National 
Historical  (National  Historical  Park)  and 
Molokai  Forest  Reserve  (State  Forest 
Reserve).  The  natural  features  include: 
Kaholoapele  (siunmit),  Kalapa 
Konomanu  (ridge),  Kalapamoa  Ridge, 
Kaluaolohe  (simunit),  Kapuna  Spring, 
Kaulahuki  (summit).  Kauiolo  (summit), 
Keanakoholua  Ridge,  Kikiakala 
(siunmit),  Kuana  Ridge,  Lae  o  Kapuna 
(ridge),  Lapakohana  (siunmit),  Lehuula 
(summit),  Makalihua  (summit), 
Maunahui  (summit),  Maimaoluolu 
(summit),  Na  Puu  Kulua  (summit).  Ooa 
(summit).  Pelekimu  Gulch.  Pohakuloa  ^ 
(summit).  Puu  Haha,  Puu  Makaliilii, 
Puu  o  Wahaula,  Uapa  (summit),  and 
Waihii  (spring). 
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*  Species  is  wide  ranging.^ 
** Epiphyte  usually  growing 
on  Mctrosideros 
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14.  Hybridization  is  possible. 

13.  Restricted  habitat  requirements. 
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12.  Narrow  endemic. 

1 1 .  Annual-SOO/pop. 

10.  Short-lived  perennial-300/pop. 

X 

9.  Long-lived  perennial- 100/pop. 

8.  Not  all  occupied  habitat  needed. 

7.  Species  with  variable  habitats. 

6.  Several  oqc.  vulnerable  to  destruction. 

X 

S.  Non-viable  populations. 

X 

4.  Multi-island/no  current  other  islands. 

3.  Multi-island/current  other  islands. 

X 

2.  Island  endemic. 

1.  8-10  pop.  guidelines. 

• 
X 

Species 

- 

4  0ff  e«i 


17-^— .1     v. 


;«*«»/\/#^l     RT     Mn     RR/Pnrlav     Anril    >;     7007  /  Prnnn.QRH    Riilp.<: 


Federal  Register /Vol.  67,  No.  66 /Friday.  April  5,  2002  /  Proposed  Rules 


16551 


16552 


Federal  Register /Vol.  67.  No.  66 /Friday.  April  5,  2002 /Proposed  Rules 


Federal  Register /Vol.  67,  No.  66 /Friday.  April  5,  2002  /  Proposed  Rules 


16553 


I 

G 

M 

"3 


i 


00 


•8 

i 

8 

1 


I 

■8 
"S 


«> 


•o 

s 


a 


Ml 

e 

■§ 

o 

•J! 

■o 

(S 

:^ 

e 

1 

§ 

1 

^        > 


"8 


e 


^ 
^ 


o 


*  I 

&  § 

a.  •". 

U  M 

•>  = 


is 

o 


eo 


3       T       -S 


o 

M  O 

I        I 


%  M 


O 


Q. 


S  o 

1  o 

I  ^ 

«»  « 

z 


U 

"3 
u 

o. 


«> 

2        o        .2 

M  O  «< 

eo  o) 

k.  c 


00 

a 
o 
c 
u 

o 

Z 


X 


X 


•§ 


3 


en  U 

U  -^ 

00 

u  e 


V 


U 


o 

c 


00 


X 


<n 

w 
u 


X 

X 


X  X 


00 

c 

eb 

e 

M 

k. 

U 

eg 

'3 


^ 


.2 
"S 

e 

V 

3 

•s 

61 

g 


> 

o 
•£ 

s 


16554 


Federal  Register /Vol.  67,  No.  66 /Friday,  April  5.  2002  /  Proposed  Rules 


Federal  Register / Vol.  67,  No.  66 /Friday,  April  5,  2002 / Proposed  Rules 


16555 


Molokai  G 

The  proposed  unit  Molokai  G 
provides  occupied  habitat  for  two 
species:  Mariscus  faurei  and  Sesbania 
tomentosa.  It  is  proposed  for 
designation  because  it  contains  the 
physical  and  biological  features  that  are 
considered  essential  for  their 
conservation  on  Molokai,  and  provides 
habitat  to  support  one  or  more  of  the  8 
to  10  populations  for  each  species  and 
300  mature  individuals  per  population, 
throughout  their  known  historical  range 
considered  by  the  recovery  plans  to  be 
necessary  for  the  conservation  of  each 
species. 


This  unit  also  provides  unoccupied 
habitat  for  two  species:  Hibiscus 
bmckenridgei  and  Isodendrion 
pyrifolium.  Designation  of  this  unit  is 
essential  to  the  conservation  of  these 
species  because  it  contains  the  physical 
and  biological  featiues  that  are 
considered  essential  for  their 
conservation  on  Molokai,  and  provides 
habitat  to  support  one  or  more 
additional  populations  necessary  to 
meet  the  recovery  objectives  of  8  to  10 
populations  for  each  species  and  300 
mature  individuals  per  population, 
throughout  their  known  historical  range 
(see  the  discussion  of  conservation 


requirements  in  Section  D,  and  in  the 
table  for  Molokai  G). 

The  unit  contains  a  total  of  3,023  ha 
(7,471  ac)  on  State  and  privately  owmed 
lands.  It  is  bordered  on  the  west  by 
Kaimakakai  watershed  and  in  the  east 
by  Wawaia  watershed  and  includes 
portions  oi  Kamalo,  Kamiloloa  and 
Kawela  watersheds.  This  unit  contains 
all  of  the  Kamiloloa  Plant  Sanctuary. 
The  natiiral  features  include:  Ekahanui 
(siunmit),  Kapuaokoolau  Gulch,  Kau 
Gulch.  Kukuiokahoalii  (summit), 
Lepelepe  (siunmit),  Makakiloia 
(summit).  North  Fork  Kaimakakai 
Gulch,  Ptiu  Papai,  and  South  Fork 
Kaimakakai  Gulch. 


Notes 


O 


14.  Hybridization  is  possible. 


13.  Restricted  habitat  requirements. 


12.  Narrow  endemic. 
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II.  Annual-500/pop. 


10.  Short-lived  perennial-300/pop. 


9.  Long-lived  perennial-IOO/pop. 


8.  Not  all  occupied  habitat  needed. 


7.  Species  with  variable  habitats. 


6.  Several  occ.  vulnerable  to  destruction. 


5.  Non-viable  populations. 


4.  Multi-island/no  current  other  islands. 


3.  Multi-island/current  other  islands. 


2.  Island  endemic. 


1.  8-10  pop.  guidelines. 
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E&cts  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  hmd, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat. 
Destruction  or  adverse  modification 
occurs  when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  critical  habitat 
for  the  conservation  of  the  species. 
Individuals,  organizations,  States,  local 
governments,  and  other  non-Federal 
entities  are  affected  by  the  designation 
of  critical  habitat  only  if  their  actions 
occur  on  Federal  lands,  require  a 
Federal  permit,  license,  or  other 
authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  species  proposed  for 
listing  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Conference  reports 
provide  conservation  recommendations 
to  assist  the  agency  in  eliminating 
conflicts  that  may  be  caused  by  the 
proposed  action.  The  conservation 
recommendations  in  a  conference  report 
are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  the 
species  was  listed  or  critical  habitat  was 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  species  is  listed  or 
critical  habitat  is  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 


with  us.  Through  this  consultation,  the 
Federal  action  agency  would  ensiue  that 
the  permitted  actions  do  not  destroy  or 
adversely  modify  critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we 
would  also  provide  reasonable  and 
prudent  alternatives  to  the  project,  if 
any  are  identifiable.  Reasonable  and 
prudent  alternatives  are  defined  at  50 
CFR  402.02  as  alternative  actions 
identified  during  consultation  that  can 
be  implemented  in  a  manner  consistent 
with  the  intended  ptirpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  fitim  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  under  certain  circumstances, 
including  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement,  or  control 
has  been  retained  or  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed  if  those  actions  may 
affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  critical  habitat  of  one  or  more  of 
the  46  plant  species  will  require  section 
7  consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  imder  section  404  of  the  Clean 
Water  Act  (33  U.S.C.  1344  et  seq.).  or  a 
section  10(a)(1)(B)  permit  from  us.  or 
some  other  Federal  action,  including 
funding  (e.g.  frt)m  the  Federal  Highway 
Administration,  Federal  Aviation 
Administration  (FAA),  Federal 
Emergency  Management  Agency 
(FEMA).  permits  from  the  Department  of 
Housing  and  Urban  Development, 
activities  funded  by  the  EPA, 
Department  of  Energy,  or  any  other 
Federal  agency;  regulation  of  airport 
improvement  activities  by  the  FAA;  and 
construction  of  communication  sites 
licensed  by  the  Federal  Communication 


Conunission  will  also  continue  to  be 
subject  to  the  section  7  consultation 
process.  Federal  actions  not  affecting 
critical  habitat  and  actions  on  non- 
Federal  lands  that  are  not  federally 
funded,  authorized,  or  permitted  do  not 
require  section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly   " 
adversely  affect  critical  habitat  include, 
but  are  not  limited  to: 

(1)  Activities  that  appreciably  degrade 
or  destroy  the  primary  constituent 
elements  including,  but  not  limited  to: 
Overgrazing;  maintenance  of  feral 
imgulates;  clearing  or  cutting  of  native 
live  trees  and  shrubs,  whether  by 
biuning  or  mechanical,  chemical,  or 
other  means  (e.g.,  woodcutting, 
btilldozing.  construction,  road  building, 
mining,  herbicide  application); 
introducing  or  enabling  the  spread  of 
non-native  species;  and  taking  actions 
that  pose  a  risk  of  fire. 

(2)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  reduce  groundwater 
recharge  or  alter  natural,  dynamic 
wetland  or  other  vegetative 
communities.  Such  activities  may 
include  water  diversion  or 
impoundment,  excess  groundwater 
pimiping,  manipulation  of  vegetation 
such  as  timber  harvesting,  residential 
and  commercial  development,  and 
grazing  of  livestock  or  horses  that 
degrades  watershed  values. 

(3)  Rural  residential  construction  that 
includes  concrete  pads  for  foundations 
and  the  installation  of  septic  systems  in 
wetlands  where  a  permit  under  section 
404  of  the  Clean  Water  Act  would  be 
required  by  the  Corps. 

(4)  Recreational  activities  that 
appreciably  degrade  vegetation. 

(5)  Mining  of  sand  or  other  minerals. 

(6)  Introducing  or  encouraging  the 
spread  of  non-native  plant  species  into 
critical  habitat  tmits. 

(7)  Importation  of  non-native  species 
for  research,  agriculture,  and 
aquaculture,  and  the  release  of 
biological  control  agents  that  would 
have  unanticipated  effects  on  the  ' 
primary  constituent  elements  of 
designated  critical  habitat. 

U  you  have  questions  regarding 
whether  specific  activities  will  likely 
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constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Pacific  Islands  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  plants  and  animals, 
and  inquiries  about  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  WildUfe  Service,  Branch  of 
Endangered  Species/Permits,  911  N.E. 
11th  Ave.,  Portland.  OR  97232-4181 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

Relationship  to  Habitat  Conservation 
Plans  and  Other  Planning  Efforts 

Currently,  there  are  no  HCPs  that 
include  any  of  the  plant  species 
discussed  in  this  proposal  as  covered 
species.  In  the  event  that  future  HCPs 
covering  any  of  the  discussed  plant 
species  are  developed  within  the 
boundaries  of  designated  critical 
habitat,  we  will  work  with  applicants  to 
encourage  them  to  provide  for 
protection  and  management  of  habitat 
areas  essential  to  the  conservation  of  the 
species.  This  could  be  accomplished  by 
either  directing  development  and 
habitat  modification  to  nonessential 
areas,  or  appropriately  modifying 
activities  within  essential  habitat  areas 
so  that  such  activities  will  not  adversely 
modify  the  primary  constituent 
elements.  The  HCP  development 
process  would  provide  an  opportunity 
for  more  intensive  data  collection  and 
analysis  regarding  the  use  of  particular 
areas  by  these  plant  species. 

Economic  and  Other  Relevant  Impacts 
Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  However,  we 
cannot  exclude  such  areas  from  critical 
habitat  when  such  exclusion  will  result 
in  the  extinction  of  the  species 
concerned.  We  will  conduct  an  analysis 
of  the  impacts  of  designating  these  areas 
as  critical  habitat  and  in  accordance 
with  recent  decisions  in  the  N.M. 
Cattlegrowers  Ass'n  v.  U.S.  Fish  and 
Wildlife  Serv..  248  F.3d  1277  (lOth  Cir. 
2001)  prior  to  a  final  determination.  The 
economic  analysis  will  include  detailed 
information  on  the  baseline  costs  and 
benefits  of  the  critical  habitat 
designation  regardless  of  whether  the 
costs  are  coextensive  with  listing,  where 
such  estimates  are  available.  This 
:  nformation  on  the  baseline  will  allow 


a  fuller  appreciation  of  the  economic 
impacts  associated  with  critical  habitat 
designation.  When  completed,  we  will 
announce  the  availability  of  the  draft 
economic  analysis  with  a  notice  in  the 
Federal  Register,  and  we  will  open  a 
public  conunent  period  on  the  draft 
economic  analysis  and  re-open  the 
comment  period  on  the  proposed  rule  at 
that  time. 

We  will  utilize  the  final  economic 
analysis,  and  take  into  consideration  all 
comments  and  information  regarding 
economic  or  other  impacts  submitted 
diuing  the  public  comment  period  and 
the  public  hearing,  to  make  final  critical 
habitat  designations.  We  may  exclude 
areas  from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  critical 
habitat;  however,  we  cannot  exclude 
areas  from  critical  habitat  when  such 
exclusion  will  result  in  the  extinction  of 
the  species. 

Public  Comments  Solicited 

It  is  our  intent  that  any  final  action 
resulting  from  this  proposal  be  as 
accmrate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  conmiimity,  industry  or  any 
other  interested  party  concerning  this 
proposed  rule. 

We  invite  comments  from  the  public 
that  provide  information  on  whether 
lands  within  proposed  critical  habitat 
are  currently  being  managed  to  address 
conservation  needs  of  these  listed 
plants.  As  stated  earHer  in  this  revised 
proposed  rule,  if  we  receive  information 
that  any  of  the  areas  proposed  as  critical 
habitat  are  adequately  managed,  we  may 
delete  such  areas  from  the  final  rule, 
because  they  would  not  meet  the 
definition  in  section  3(5)(A)(i)  of  the 
Act.  In  determining  adequacy  of 
management,  we  must  find  that  the 
management  effort  is  sufficiently  certain 
to  be  implemented  and  effective  so  as  to 
contribute  to  the  elimination  or 
adequate  reduction  of  relevant  threats  to 
the  species. 

We  are  soliciting  comment  in  this 
revised  proposed  rule  on  whether 
ciurent  land  management  plans  or 
practices  applied  within  areas  proposed 
as  critical  habitat  adequately  address  the 
threat  to  these  listed  species. 

We  are  aware  that  the  State  of  Hawaii 
and  private  landowners  are  considering 
the  development  and  implementation  of 
land  management  plans  or  agreements 
that  may  promote  the  conservation  and 
recovery  of  endangered  and  threatened 
plant  si>ecies  on  the  island  of  Molokai. 
We  are  soliciting  comments  in  this 


proposed  rule  on  whether  current  land 
management  plans  or  practices  applied 
within  the  areas  proposed  as  critical 
habitat  provide  for  the  conservation  of 
the  species  by  adequately  addressing  the 
threats.  We  are  also  soliciting  comments 
on  whether  future  development  and 
approval  of  conservation  measures  (e.g., 
HCPs,  Conservation  Agreements.  Safe 
Harbor  Agreements)  should  be  excluded 
from  critical  habitat  and  if  so,  by  what 
mechanism. 
In  addition,  we  are  seeking  comments 

on  the  following: 

(1)  The  reasons  why  critical  habitat 
for  any  of  these  species  is  prudent  or  not 
prudent  as  provided  by  section  4  of  the 
Act  and  50  CFR  424.12(a)(1),  including 
those  species  for  which  prudency 
determinations  have  been  published  in 
previous  proposed  rules  and  which 
have  been  incorporated  by  reference; 

(2)  The  reasons  why  any  particular 
area  should  or  should  not  be  designated 
as  critical  habitat  for  any  of  these 
species,  as  critical  habitat  is  defined  by 
section  3  of  the  Act  (16  U.S.C.  1532  (5)); 

(3)  Specific  information  on  the 
amoimt,  distribution,  and  qualify  of 
habitat  for  the  46  species,  and  what 
habitat  is  essential  to  the  conservation 
of  the  species  and  why;  _ 

(4)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(5)  Any  economic  or  other  impacts 
resulting  from  the  proposed 
designations  of  critical  habitat, 
including  any  impacts  on  small  entities 
or  families,  and 

(6)  Economic  and  other  potential 
values  associated  with  designating 
critical  habitat  for  the  above  plant 
species  such  as  those  derived  bom  non- 
consumptive  uses  (e.g.,  hiking,  camping, 
birding,  enhanced  watershed  protection, 
increased  soil  retention,  "existence  . 
values,"  and  reductions  in 
administrative  costs);  and 

(7)  The  methodology  we  might  use. 
under  section  4(b)(2)  of  the  Act,  in 
determining  if  the  benefits  of  excluding 
an  area  from  critical  habitat  outweigh 
the  benefits  of  specifying  the  area  as 
critical  habitat. 

Oiu  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circvunstances  in 
which  we  would  withhold  a 
respondent's  identity,  as  allowable  by 
law.  U  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state     - 
this  request  prominently  at  the 
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beginning  of  your  conunent.  However, 
we  will  aot  consider  anonymous 
comments.  To  the  extent  consistent  with 
applicable  law,  we  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address  (see 
ADDRESSES  section). 

The  comment  period  closes  on  Jime  4, 
2002.  Written  comments  should  be 
submitted  to  the  Service  Office  listed  in 
the  ADDRESSES  section.  We  are  seeking 
comments  or  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  parties 
concerning  the  proposed  rule.  For 
additional  information  on  public 
hearings  see  the  DATES  section. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1, 1994  (59  PR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  and  critical 
habitat  decisions  are  based  on 
scientifically  soimd  data,  assiimptions, 
and  analyses.  We  will  send  copies  of 
this  proposed  rule  to  these  peer 
reviewers  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  the  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assimiptions  and 
conclusions  regarding  the  proposed 
designations  of  critical  habitat. 

We  will  consider  all  comments  and 
data  received  during  the  60-day 
comment  period  on  this  revised 
proposed  rule  during  preparation  of  a 
final  rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 


Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  wiA  the  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
proposed  rule  in  the  SUPPI-EMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  dociunent? 
(5)  What  else  could  we  do  to  make  the 
proposed  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  coiild  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229, 1849  C  Street,  NW, 
Washington,  DC  20240. 

Taxonomic  Changes 

At  the  time  we  listed  Cyanea 
grimesiana  ssp.  grimesiana,  Hibiscus 
brackenridgei,  and  Phyllostegia  mollis 
we  followed  the  taxonomic  treatments 
in  Wagner  et  al.  (1990),  the  widely  used 
and  accepted  Manual  of  the  Flowering 
Plants  of  Hawaii.  Subsequent  to  the 
final  listing  we  became  aware  of  new 
taxonomic  treatments  of  these  species. 
Due  to  the  court-ordered  deadlines  we 
are  required  to  publish  this  proposal  to 
designate  critical  habitat  on  Molokai 
before  we  can  prepare  and  publish  a 
notice  of  taxonomic  changes  for  these 
three  species.  We  propose  to  publish  a 
taxonomic  change  notice  for  these  three 
species  after  we  have  published  the 
final  critical  habitat  designations  on 
Molokai.  At  that  time  we  will  evaluate 
the  critical  habitat  designations  on 
Molokai  for  these  three  species  in  light 
of  any  changes  that  may  result  itom 
taxonomic  changes  in  each  species' 
current  and  historical  range  and  primary 
constituent  elements. 


Required  Determinations 
Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  four  criteria 
discussed  below.  We  are  preparing  a 
draft  economic  analysis  of  this  proposed 
action,  which  will  be  available  for 
public  comment,  to  determine  the 
economic  consequences  of  designating 
the  specific  areas  identified  as  critical 
habitat.  The  availability  of  the  draft 
economic  analysis  will  be  announced  in 
the  Federal  Register  so  that  it  is 
available  for  public  review  and 
comments. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  should  be 
excluded  pursuant  to  section  4  of  the 
Act,  we  do  not  believe  this  rule  will 
have  an  annual  economic  effect  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State  or  local  governments  or 
commimities.  Therefore,  at  this  time,  we 
do  not  believe  a  cost  benefit  and 
economic  analysis  pursuant  to 
Executive  Order  12866  is  required.  We 
will  revisit  this  if  the  economic  analysis 
indicates  greater  impacts  than  currently 
anticipated. 

The  dates  for  which  the  46  plant 
species  were  listed  as  threatened  or 
endangered  can  be  found  in  Table  4(b). 
Consequently,  and  as  needed,  we  will 
conduct  formal  and  informal  section  7 
consultations  with  other  Federal 
agencies  to  ensure  that  their  actions  will 
not  jeopardize  the  continued  existence 
of  these  species.  Under  the  Act,  critical 
habitat  may  not  be  adversely  modified 
by  a  Federal  agency  action.  Critical 
habitat  does  not  impose  any  restrictions 
on  non-Federal  persons  unless  they  are 
conducting  activities  funded  or 
otherwise  sponsored,  authorized,  or 
permitted  by  a  Federal  agency  (see 
Table  6). 
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TABLE  6.— IMPACTS  OF  CRITICAL  HABITAT  DESIGNATION  FOR  46  PLANTS  FROM  THE  ISLAND  OF  MOLOKAI 


Categories  of  activities 


Federal  Activities  Potentially  Af- 
fected %. 


Private  or  other  non-Federal  Ac- 
ivities  Potentially  Affected  ^. 


Activities  potentially  affected  by  species  listing  only 


Activities  conducted  by  the  Army  Corps  of  Engineers,  Department 
of  Transportation,  Department  of  Defense,  Department  of  Agri- 
culture, Environmental  Protection  Agency,  Federal  Emergency 
Management  Agency,  Federal  Aviation  Administration,  Federal 
Communications  Commission,  Department  of  Interior  activities 
that  require  a  Federal  action  (perniit,  authorization,  or  funding) 
and  may  remove  or  destroy  habitat  for  these  plants  by  mechan- 
ical, chemical,  or  other  means  (e.g.,  overgrazing,  clearing,  cut- 
ting native  live  trees  and  shaibs,  water  diversion,  impoundment, 
groundwater  pumping,  road  building,  mining,  hert)icide  applica- 
tion, recreational  use  etc.)  or  appreciably  decrease  habitat 
value  or  quality  through  indirect  effects  (e.g.,  edge  effects,  inva- 
sion of  exotic  plants  or  animals,  fragmentation  of  habitat). 

Activities  that  require  a  Federal  action  (pemriit,  authorization,  or 
funding)  and  may  remove  or  destroy  habitat  for  these  plants  by 
mechanical,  chemical,  or  other  means  (e.g.,  overgrazing,  clear- 
ing, cutting  native  live  trees  and  shrubs,  water  diversion,  im- 
poundment, groundwater  pumping,  road  building,  mining,  hert)i- 
cide  application,  recreational  use  etc.)  or  appreciably  decrease 
habitat  value  or  quality  through  indirect  effects  (e.g.,  edge  ef- 
fects, invasion  of  exotic  plants  or  animals,  fragmentation  of 
habitat). 


Additional  activities  potentially  affected 
by  critical  habitat  designation.  ^ 


These  same  activities  carried  out  by 
Federal  Agencies  in  designated 
areas  where  section  7  consultations 
would  not  have  occurred  but  for  the 
critical  habitat  designation. 


these  same  activities  carried  out  by 
Federal  Agencies  in  designated 
areas  where  section  7  consultations 
would  not  have  occurred  but  for  the 
critical  habitat  designation. 


|«This  column  represents  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  by  list- 
ing the  species. 
aJcSi  inlliS  b?  I  priJite  o'S  rion-Federal  entity  that  may  need  Federal  authorization  or  funding. 


Section  7  of  the  Act  requires  Federal 
agencies  to  ensure  that  they  do  not 
jeopardize  the  continued  existence  of 
these  species.  Based  on  our  experience 
with  these  species  and  their  needs,  we 
conclude  that  most  Federal  or  federally- 
authorized  action  that  could  potentially 
cause  an  adverse  modification  of  the 
proposed  critical  habitat  would 
currently  be  considered  as  "jeopardy" 
under  the  Act  in  areas  occupied  by  the   , 
species  because  consultation  would 
already  be  required  due  to  the  presence 
of  the  listed  species,  and  the  duty  to 
avoid  adverse  modification  of  critical 
habitat  would  not  trigger  additional 
regulatory  impacts  beyond  the  duty  to 
avoid  jeopardizing  the  species. 
Accordingly,  we  do  not  expect  the 
designation  of  currently  occupied  areas 
as  critical  habitat  to  have  any  additional 
incremental  impacts  on  what  actions 
may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding. 

The  designation  of  areas  as  critical 
habitat  where  section  7  consultations 
would  not  have  occurred  but  for  the 
critical  habitat  designation  (that  is,  in 
areas  currently  unoccupied  by  the  these 
listed  species),  may  have  impacts  that 
are  not  attributable  to  the  species  listing 
on  what  actions  may  or  may  not  be 
conducted  by  Federal  agencies  or  non- 
Federal  persons  who  receive  Federal 
authorization  or  funding.  We  will 
evaluate  any  impact  through  our 


economic  analysis  (imder  section  4  of 
the  Act;  see  Economic  Analysis  section 
of  this  rule).  Non-Federal  persons  who 
do  not  have  a  Federal  nexus  with  of 
their  actions  are  not  restricted  by  the 
designation  of  critical  habitat. 

(b)  We  do  not  expect  this  rule  to 
create  inconsistencies  with  other 
agencies'  actions.  As  discussed  above. 
Federal  agencies  have  been  required  to 
ensure  that  their  actions  not  jeopardize 
the  continued  existence  of  the  46  plant 
species  since  their  listing  between  1991 
and  1999.  For  the  reasons  discussed 
above,  the  prohibition  against  adverse 
modification  of  critical  habitat  would 
not  be  expected  to  impose  few,  if  any, 
addition^  restrictions  to  those  that 
ciurently  exist  in  the  proposed  critical 
habitat  on  currently  occupied  lands. 
However,  we  will  evaluate  any  impact  ^ 
of  designating  areas  where  section  7 
consultations  would  not  have  occurred 
but  for  the  critical  habitat  designation 
through  our  economic  analysis.  Because 
of  the  potential  for  impacts  on  other 
Federal  agency  activities,  we  vrill 
continue  to  review  this  proposed  action 
for  any  inconsistencies  with  other 
Federal  agency  actions. 

(c)  We  do  not  expect  this  proposed 
rule,  if  made  final,  to  significantly  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  &e  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  a  listed  species. 


and,  as  discussed  above,  we  do  not 
anticipate  that  the  adverse  modification 
prohibition,  resulting  from  critical 
habitat  designation  will  have  any 
incremental  effects  in  areas  of  occupied 
habitat  on  any  Federal  entitlement, 
grant,  or  loan  program.  We  will  evaluate 
any  impact  of  designating  areas  where 
section  7  consultation  would  not  have 
occurred  but  for  the  critical  habitat 
designation  through  our  economic 
analysis. 

(d)  OMB  has  determined  that  this  rule 
may  raise  novel  legal  or  policy  issues 
and,  as  a  result,  this  rule  has  imdergone 
OMB  review. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
etseq.) 

Under  the  Regxilatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Act  (SBREFA)  of  1996),  whenever  an 
agency  is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibiUty  analysis  that  describes  the 
effects  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  government  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
SBREFA  amended  the  Regulatory 
Flexibility  Act  (RFA)  to  require  Federal 
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agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  the  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  SBREFA  also  amended  the  RFA 
to  require  a  certification  statement.  In 
today's  rule,  we  are  certifying  that  the 
rule  will  not  have  a  significant  effect  on 
a  substantial  number  of  small  entities. 
However,  should  our  economic  analysis 
provide  a  contrary  indication,  we  will 
revisit  this  determination  at  that  time. 
The  following  discussion  explains  our 
rationale. 

According  to  the  Small  Business 
Administration,  small  entities  include 
small  organizations,  such  as 
independent  non-profit  organizations, 
and  small  governmental  jurisdictions, 
including  school  boards  and  city  and 
town  governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  $5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  significant  economic 
impact  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  number"  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
In  estimating  the  numbers  of  small 
entities  potentially  affected,  we  also 
consider  whether  their  activities  have 
any  Federal  involvement;  some  kinds  of 
activities  are  imlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affiacted  by  critical  habitat  designation. 

Designation  of  critical  habitat  only 
affiects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  not  affected  by  the 
designation.  In  areas  where  the  species 
is  present.  Federal  agencies  are  already 
required  to  consult  with  us  iinder 


section  7  of  the  Act  on  activities  that 
they  fund,  permit,  or  implement  that 
may  affect  Adenophorus  periens, 
Alectryon  macrococcus,  Bidens  wiebkei, 
Brighamia  rockii,  Canavalia 
molokaiensis,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  brevipes, 
Ctenitis  squamigera,  Cyanea  dunbarii, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  mannii,  Cyanea  procera,  Diellia 
erecta.  Diplazium  molokaiense,  Eugenia 
koolauensis,  Flueggea  neowawraea, 
Hedyotis  mannii,  Hesperomannia 
arborescens,  Hibiscus  amottianus  ssp. 
immaculatus.  Hibiscus  bmckenridgei. 
Ischaemum  byrone.  Isodendrion 
pyrifolium,  Labordia  triflora, 
Lysimachia  maxima,  Mariscus  fauriei, 
Marsilea  villosa.  Melicope  mucronuiata, 
Melicope  reflexa,  Neraudia  sericea, 
Peucedanum  sandwicense,  Phyllostegia 
mannii,  Phyllostegia  mollis,  Plantago 
princeps,  Platanthera  holochila, 
Schiedea  lydgatei,  Schiedea  nuttallii, 
Schiedea  sarmentosa.  Sesbania 
tomentosa,  Silene  alexandri,  Silene 
lanceolata,  Spermolepis  hawaiiensis, 
Stenogyne  bifida,  Tetmmolopium  rockii, 
Vigna  o-wahuensis,  and  Zanthoxylum 
hawaiiense.  If  these  critical  habitat 
designations  are  finalized.  Federal 
agencies  must  also  consult  with  us  if 
their  activities  may  affect  designated 
critical  habitat.  However,  in  areas  where 
the  species  is  present,  we  do  not  believe 
this  will  result  in  any  additional 
regulatory  burden  on  Federal  agencies 
or  their  applicants  because  considtation 
would  already  be  required  due  to  the 
presence  of  the  listed  species,  and  the 
duty  to  avoid  adverse  modification  of 
critical  habitat  would  not  trigger 
additional  regulatory  impacts  beyond 
the  duty  to  avoid  jeopardizing  the 
species. 

Even  if  the  duty  to  avoid  adverse 
modification  does  not  trigger  additional 
regulatory  impacts  in  areas  where  the 
species  is  present,  designation  of  critical 
habitat  could  result  in  an  additional 
economic  burden  on  small  entities  due 
to  the  requirement  to  reinitiate 
consultation  for  ongoing  Federal 
activities.  However,  since  these  46  plant 
species  were  listed  (between  1991  and 
1999),  on  the  island  of  Molokai  we  have 
conducted  19  informal  consultations 
and  no  formal  consultations,  in  addition 
to  consultations  on  Federal  grants  to 
State  wildlife  programs,  which  do  not 
affect  small  entities.  Six  informal 
considtations  were  conducted  on  behalf 
of  private  individuals  or  consulting 
firms,  requesting  species  lists  for 
different  locations  on  Molokai.  None  of 
the  46  species  were  reported  from  these 
locations.  Five  informal  consultations 
were  conducted  on  behalf  of  NRCS 


requesting  species  lists  or  regarding 
revegetation  or  habitat  restoration 
projects  at  different  locations  on 
Molokai.  None  of  the  46  species  were 
reported  from  these  locations.  Two 
informal  consultations  were  conducted 
on  behalf  of  the  State  of  Hawaii  and 
Maui  Co.  regarding  proposed  landfill 
projects.  None  of  the  46  species  were 
reported  from  these  locations.  One 
informal  consultation  was  conducted  on 
behalf  of  the  U.S.  Army  Corps  of 
Engineers  regarding  a  stream  restoration 
project.  None  of  the  46  species  were 
reported  from  the  project  area.  One 
informal  consultation  was  conducted  on 
behalf  of  the  Federal  Communications 
Commission  regarding  an  antenna  cell 
site  in  Kaunakakai.  None  of  the  46 
species  were  reported  from  the  project 
area.  One  informal  consultation  was 
conducted  on  behalf  of  a  private 
consulting  firm  requesting  a  species  list 
for  a  proposed  project  regarding  a  VHF 
direction  finder  in  Mauna  Loa.  Three  of 
the  46  species,  Cypenis  trachysanthos. 
Eugenia  koolauensis,  and  Sesbania 
tomentosa,  were  reported  from  the 
project  area.  One  informal  consultation 
was  conducted  with  the  U.S. 
Department  of  the  Navy  regarding  a 
proposed  Marine  Corps  training  area  on 
privately-owned  leased  land  in  west 
Molokai.  Foux  of  the  46  species, 
Centaurium  sebaeoides,  Marsilea 
villosa.  Sesbania  tomentosa, 
Tetmmolopium  rockii  were  reported 
from  the  project  area.  One  informal 
consultation  was  conducted  on  behalf  of 
a  private  non-profit  organization 
requesting  a  species  list  for  Kamalo  and 
Kapualei  ahupuaa.  Three  of  the  46 
species,  Cyanea  mannii,  Cyanea 
procera,  and  Labordia  triflora  were 
reported  frt>m  this  area.  One  informal 
considtation  was  conducted  with  the 
U.S.  Army  Corps  of  Engineers  regarding 
unexploded  ordinance  removal 
activities  at  Papohaku  Rangelands 
Bombing  Range  and  Punakua  Land 
Target  Area.  None  of  the  46  species 
were  reported  from  the  project  areet 

Seven  of  the  informal  consultations 
may  have  concerned  small  entities  (the 
private  individuals,  consulting  firms,  or 
the  non-profit  organization).  However, 
we  do  not  believe  this  is  a  substantial 
number  of  small  entities  (see  earlier 
discussion  on  substantial  number).  One 
or  more  of  the  46  Molokai  species  were 
reported  from  3  of  the  7  project  areas. 
However,  none  of  these  3  proposed 
projects  affected  the  Molokai  species. 
We  have  determined  that  the  State  of 
Hawaii  and  Maui  Co.  are  not  small 
entities.  The  U.S.  Army  Corps  of 
Engineers,  NRCS,  Federal 
Communications  Commission,  and  the 
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U.S.  Department  of  the  Navy  are  not 
small  entities.  For  the  12  informal 
consultations  with  the  State  of  Hawaii, 
Maui  Co.,  and  Federal  agencies  we 
concurred  with  the  State  of  Hawaii, 
Maui  Co.,  and  each  Federal  agency's 
determination  that  the  project,  as 
proposed,  was  not  likely  to  adversely 
affect  listed  species.  Although  four  of 
the  NRCS  projects  are  ongoing,  they  do 
not  directly  affect  nor  concern  small 
entities,  so  the  requirement  to  reinitiate 
consultation  for  ongoing  projects  will 
not  affect  a  substantial  number  of  small 
entities  on  Molokai. 

In  areas  where  the  species  is  clearly 
not  present,  designation  of  critical 
habitat  could  trigger  additional  review 
of  Federal  activities  under  section  7  of 
the  Act,  that  would  otherwise  not  be 
required.  We  are  aware  of  relatively  few 
activities  in  the  proposed  critical  habitat 
areas  for  these  46  plants  that  have 
Federal  involvement,  and  thus,  would 
require  consultation  or  reinitiation  of 
already  completed  consultations  for  on- 
going projects.  As  mentioned  above, 
only  three  of  the  19  informal 
consultations  completed  under  section  7 
involved  any  of  the  species.  As  a  result, 
we  can  not  easily  identify  future 
consultations  that  may  be  due  to  the 
listing  of  the  species  or  the  increment  of 
additional  consultations  that  may  be 
required  by  this  critical  habitat 
designation.  Therefore,  for  the  purposes 
of  this  review  and  certification  under 
the  Regulatory  Flexibility  Act,  we  are 
assuming  that  any  futxire  consvdtations 
in  the  area  proposed  as  critical  habitat 
will  be  due  to  the  critical  habitat 
designations. 

On  Molokai,  47  percent  of  the 
designations  are  on  private  lands,  53 
percent  of  the  designations  are  on  State 
lands,  and  less  than  one  percent  of  the 
designations  are  on  Federal  lands. 
Nearly  all  of  the  land  within  the  critical 
habitat  units  will  have  limited 
suitability  for  development,  land  uses, 
and  activities  because  of  the  remote 
locations,  lack  of  access,  and  rugged 
terrain  of  these  lands.  Approximately  46 
percent  of  this  land  is  within  the  State 
Conservation  District  where  State  land- 
use  controls  severely  limit  development 
and  most  activities.  Approximately  53 
percent  of  this  land  is  within  the  State 
Agricultural  District  where  only 
activities  such  as  crops,  livestock, 
grazing,  and  accessory  structiires  and 
farmhouses  are  allowed.  Less  than  one 
percent  is  within  the  State  Urban 
District.  On  non-Federal  lands,  activities 
that  lack  Federal  involvement  would 
not  be  affected  by  the  critical  habitat 
designations.  Activities  of  an  economic 
natiue  that  are  likely  to  occur  on  non- 
Federal  lands  in  the  area  encompassed 


by  these  proposed  designations  consist 
of  improvements  in  communications 
and  tracking  facilities;  ranching;  road 
improvements;  recreational  use  such  as 
hiking,  camping,  picnicking,  game 
hunting,  fishing;  botanical  gardens;  and, 
crop  farming.  With  the  exception  of 
communications  and  tracking  facilities 
improvements  by  the  Federal  Aviation 
Administration  or  the  Federal 
Communications  Commission,  these 
activities  are  unlikely  to  have  Federal 
involvement.  On  lands  that  are  in 
agricultural  production,  the  types  of  . 
activities  that  might  trigger  a 
consultation  include  irrigation  ditch 
system  projects  that  may  require  section 
404  authorizations  from  the  Corps,  and 
watershed  management  and  restoration 
projects  sponsored  by  NRCS.  However 
the  NRCS  restoration  projects  typically 
are  voluntary,  and  the  irrigation  ditch 
system  projects  within  lands  that  are  in 
agricultural  production  are  rare  and  may 
affect  only  a  small  percentage  of  the 
small  entities  within  these  proposed 
critical  habitat  designations. 

Lands  that  are  within  the  State  Urban 
District  are  located  within  undeveloped 
coastal  areas.  The  types  of  activities  that 
might  trigger  a  consultation  include 
shoreline  restoration  or  modification 
projects  that  may  require  section  404 
authorizations  from  the  Corps  or  FEMA, 
housing  or  resort  development  that  may 
require  permits  from  the  Department  of 
Housing  and  Urban  Development,  and 
activities  funded  or  authorized  by  the 
EPA.  However,  we  are  not  aware  of  a 
significant  number  of  futile  activities 
that  would  require  Federal  permitting  or 
authorization  in  these  coastal  areas. 
Therefore,  we  conclude  that  the 
proposed  rule  would  not  affect  a 
substantial  number  of  small  entities.  We 
are  not  aware  of  any  commercial 
activities  on  the  Federal  lands  included 
in  these  proposed  critical  habitat 
designations. 

Even  if  a  substantial  number  of  small 
entities  were  affected  by  the 
consultation  requirements  of  the  Act, 
which  we  believe  would  be  highly 
unlikely,  and  based  on  our  experience 
with  section  7  consultations  for  all 
listed  species,  virtually  all  projects — 
including  those  that,  in  their  initial 
proposed  form,  would  result  in  jeopardy 
or  adverse  modification  determinations 
in  section  7  consultations — can  be 
implemented  successfully  vrith,  at  most, 
the  adoption  of  reasonable  and  prudent 
alternatives.  Furthermore,  these 
measiues  must  be  economically  feasible, 
consistent  with  the  intended  purpose  of 
the  action,  and  within  the  scope  of 
authority  of  the  Federal  agency  involved 
in  the  consultation  (see  50  CFR  404.2, 
definition  of  reasonable  and  prudent 


alternative).  Therefore,  such  measures 
are  not  likely  to  result  in  a  significant 
economic  impact  to  a  substantial 
number  of  small  entities. 

As  required  under  section  4(b)(2)  of 
the  Act,  we  will  conduct  an  analysis  of 
the  potential  economic  impacts  of  this 
proposed  critical  habitat  designation, 
and  will  make  thai  analysis  available  for 
public  review  and  comment  before 
finalizing  these  designations.  However, 
court  deadlines  require  us  to  publish 
this  proposed  rule  before  the  economic 
analysis  can  be  completed. 

In  summary,  we  have  considered 
whether  this  proposed  rule  would  result 
in  a  significant  economic  effect  on  a 
substantial  number  of  small  entities.  It 
would  not  affect  a  substantial  number  of 
small  entities.  Approximately  53 
percent  of  the  lands  proposed  as  critical 
habitat  are  on  State  of  Hawaii  lands.  The 
State  of  Hawaii  is  not  a  small  entity. 
Approximately  47  percent  of  the  lands 
proposed  as  critical  habitat  are  on 
private  lands.  Many  of  these  parcels  are 
located  in  areas  where  likely  future  land 
uses  are  not  expected  to  result  in 
Federal  involvement  or  section  7 
consultations.  As  discussed  earlier, 
most  of  the  private  and  State  parcels 
within  the  proposed  designation  are 
currentiy  being  used  for  recreational 
and  agricultural  purposes  and, 
therefore,  are  not  likely  to  require  any' 
Federal  authorization.  In  the  remaining 
areas,  section  7  application,  the  only 
trigger  for  regulatory  impact  under  this 
rule,  would  be  limited  to  a  subset  of  the 
area  proposed.  The  most  likely  future 
section  7  consultations  resulting  from 
this  rule  would  be  for  informal 
consultations  on  federally  funded  land 
and  water  conservation  projects, 
species-specific  siuveys  and  research 
projects,  and  watershed  management 
and  restoration  projects  sponsored  by 
NRCS.  These  consultations  would  likely 
occur  on  only  a  subset  of  the  total 
number  of  parcels  and  therefore  not 
likely  to  affect  a  substantial  number  of 
small  entities.  This  rule  would  result  in 
project  modifications  only  when 
proposed  Federal  activities  would 
destroy  or  adversely  modify  critical 
habitat.  While  this  may  occiu",  it  is  not 
expected  fiequentiy  enough  to  affect  a 
substantial  number  of  small  entities. 
Even  when  it  does  occur,  we  do  not 
expect  it  to  result  in  a  significant 
economic  impact,  as  the  measures 
included  in  reasonable  and  prudent 
alternatives  must  be  economically 
feasible  and  consistent  with  the 
proposed  action.  Therefore,  we  are 
certifying  that  the  proposed  designation 
of  critical  habitat  for  the  following 
species:  Adenophorus  periens, 
Alectryon  macrococcus,  Bidens  wiebkei. 
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Brighawia  rockii.  Canavalia 
molokaiensis,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  brevipes. 
Ctenitis  squamigem,  Cyanea  dunbarii, 
Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  mannii,  Cyanea  procera,  Diellia 
erecta.  Diplazium  molokaiense,  Eugenia 
koolauensis,  Flueggea  neowawraea, 
Hedyotis  mannii,  Hesperomannia 
arborescens.  Hibiscus  amottianus  ssp. 
immaculatus.  Hibiscus  bmckenridgei, 
Ischaemum  byrone,  Isodendrion 
pyrifolium,  Labordia  triflora, 
Lysimachia  maxima,  Mariscus  fauriei, 
Marsilea  villosa.  Melicope  mucronulata, 
Melicope  reflexa,  Neraudia  sericea, 
Peucedanum  sandwicense,  Pbyllostegia 
mannii,  Pbyllostegia  mollis,  Plantago 
princep$,  Ptatanthera  bolochila, 
Schiedea  lydgatei.  Scbiedea  nuttallii, 
Schiedea  sannentosa,  Sesbania 
tomentosa.  Silene  alexandri,  Silene 
lanceolata.  Spennolepis  hawaiiensis. 
Stenogyne  bifida.  Tetramolopium  rockii. 
Vigna  o-wahuensis,  and  Zanthoxylum 
hawaiiense  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  an  initial 
regulatory  flexibility  analysis  is  not 
required.  However,  should  the 
economic  analysis  of  this  rule  indicate 
otherwise,  we  will  revisit  this 
determination. 

Executive  Order  13211 

On  May  18.  2001,  the  President  issued 
Executive  Order  13211.  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Although 
this  rule  is  a  significant  regulatory 
action  imder  Executive  Order  12866,  it 
is  not  expected  to  significantly  affect 
energy  supplies,  distribution,  or  use. 
Therefore,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  We  believe  this  rule,  as  proposed, 
will  not  "significantly  or  imiquely" 
affect  small  governments.  A  Small 
Government  Agency  Plan  is  not 
required.  Small  governments  will  not  be 
affected  unless  they  propose  an  action 
requiring  Federal  funds,  permits  or 
other  authorizations.  Any  such  activities 
will  require  that  the  Federal  agency 
ensure  that  the  action  will  not  adversely 
modify  or  destroy  designated  critical 
habitat.  However,  as  previously 
discussed,  these  actions  are  ciurently 
subject  to  equivalent  restrictions 


through  the  listing  protections  of  the 
species,  and  no  further  restrictions  are 
anticipated  to  result  from  critical  habitat 
designation  of  occupied  areas.  In  oiir 
economic  analysis,  we  will  evaluate  any 
impact  of  designating  areas  where 
section  7  consultations  would  not  have 
occurred  but  for  the  critical  habitat 
designation. 

(b)  This  rule,  as  proposed,  will  not 
produce  a  Federal  mandate  on  State  or 
local  govenunents  or  the  private  sector 
of  $100  million  or  greater  in  any  year, 
that  is,  it  is  not  a  "significant  regulatory 
action"  under  the  Unfunded  Mandates 
Reform  Act.  The  designation  of  critical 
habitat  imposes  no  obligations  on  State 
or  local  governments. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  the  46  species  from  Molokai 
in  a  preliminary  takings  implication 
assessment.  The  takings  implications 
assessment  concludes  that  this  proposed 
rule  does  not  pose  significant  takings 
implications.  Once  the  revised 
economic  analysis  is  completed  for  this 
proposed  rule,  we  will  review  and 
revise  this  preliminary  assessment  as 
warranted. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  proposed  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  Interior 
policy,  we  requested  information  bom 
appropriate  State  agencies  in  Hawaii. 
The  designation  of  critical  habitat  in 
areas  currently  occupied  by  one  or  more 
of  the  46  plant  species  imposes  no 
additional  restrictions  to  those  ciurently 
in  place,  and,  therefore,  has  little 
incremental  impact  on  State  and  local 
governments  and  their  activities.  The 
designation  of  critical  habitat  in 
unoccupied  areas  may  require  section  7 
consultation  on  non  Federal  lands 
(where  a  Federal  nexus  occurs)  that 
might  otherwise  not  have  occurred. 
However,  there  will  be  little  additional 
impact  on  State  and  local  governments 
and  their  activities  because  all  of  the 
proposed  critical  habitat  areas  are 
occupied  by  at  least  one  species.  The 
designations  may  have  some  benefit  to 
these  governments  in  that  the  areas 
essential  to  the  conservation  of  these 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  siuvival  of  the 
species  are  specifically  identified.  While 


this  definition  and  identification  does 
not  alter  where  and  what  federally 
sponsored  activities  may  occiu,  it  may 
assist  these  local  governments  in  long 
range  planning,  rather  than  waiting  for 
case-by-case  section  7  consultation  to 
occiu. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
does  meet  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  the  Order.  We  are 
proposing  to  designate  critical  habitat  in 
accordance  with  the  provisions  of  the 
Endangered  Species  Act.  The  rule  uses 
standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  the  46  plant  species. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act.  This  rule  will  not 
impose  recordkeeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

National  Environmental  Pt^cy  Act 

We  have  determined  we  do  not  need 
to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Enviromnental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endemgered  Species  Act,  as  amended. 
We  published  a  notice  outlining  our 
reason  for  this  determination  in  the 
Federal  Register  on  October  25. 1983 
(48  FR  49244).  This  proposed 
determination  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  hiunan 
environment. 

Govemment-to-Govenunent 
Relationship  with  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994. 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  E.O.  13175 
and  512  DM  2.  we  readily  acknowledge 
our  responsibility  to  communicate 
meaningfully  with  recognized  Federal 
Tribes  on  a  govemment-to-govemment 
basis.  We  have  determined  that  there  are 
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no  tribal  lands  essential  for  the 
conservation  of  these  46  plant  species. 
Therefore,  designation  of  critical  habitat 
for  these  46  species  has  not  been 
proposed  on  Tribal  lands. 
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in  this  proposed  rule  is  available  upon 
request  from  the  Pacific  Islands  Office 
(see  ADDRESSES  section). 
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List  of  Subjects  in  50  CFR  Part  17 

^Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 


Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of-Federal  Regulations  as 
set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: . 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.12(h)  revise  the  entries  for 
Alectryon  macrococcus,  Bidens  wiebkei, 
Brighamia  rockii,  Canavalia 
molokaiensis,  Centaurium  sebaeoides, 
Clermontia  oblongifolia  ssp.  brevipes, 
Cyanea  dunbarii,  Cyanea  grimesiana 
ssp.  grimesiana,  Cyanea  mannii,  Cyanea 
procera,  Eugenia  koolauensis,  Flueggea 
neowawraea,  Hedyotis  mannii,^ 
Hesperomannia  arborescens.  Hibiscus 
amottianus  ssp.  immaculatus.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 


Isodendrion  pyrifolium,  Labordia 
triflora,  Lysimachia  maxima,  Mariscus 
fauriei,  Melicope  mucronulata, 
Melicope  reflexa,  Neraudia  sericea, 
Peucedanum  sandwicense.  Pbyllostegia 
mannii,  Pbyllostegia  mollis,  Plantago 
princeps,  Platanthera  bolochila, 
Schiedea  lydgatei,  Schiedea  nuttallii, 
Schiedea  sannentosa,  Sesbania 
tomentosa,  Silene  alexandri,  Silene 
lanceolata,  Spermolepis  hawaiiensis, 
Stenogyne  bifida,  Tetramolopium  rockii, 
Vigna  o-wahuensis,  and  Zanthoxylum 
hawaiiense  under  "FLOWERING 
PLANTS"  and  Adenophorus  periens, 
Ctenitis  squamigera,  Diellia  erecta. 
Diplazium  molokaiense,  Marsilea 
villosa,  and  Pteris  lidgatei  imder 
"FERNS  AND  ALLIES"  to  read  as 
follows: 


§  1 7.1 2    Endangered  and  tlireatened  plants. 


(h) 


*      *      * 


opGCIGS 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Flowering  Plants 
Alectryign  macrococcus      Mahoe 


SWens  wiebkei Ko  oko  olau 


Brighamia  rocldi 


Puaala 


U.S.A.  (HI)  Sapindaceae E 

«  *  * 

USA.  (HI)  Asteraceae E 

.  «  • 

U.S.A.  (HI)  Campanulaceae E 


Canavalia  mololoiensis     Awikiwiki  U.S.A.  (HI)  Fataceae E 

Centaurium  set)aeoides     Awiwi U.S.A.  (HI)  Gentianaceae  E 


Clemiontia  oblongifolia      Oha  wai U.S.A.  (HI)  Campanulaceae E 

ssp.  brevipes. 


Cyanea  dunbarii Haha  U.S.A.  (HI) Campanulaceae E 


Cyanea  grimesiana  ssp.    Haha  U.S.A.  (HI)  Campanulaceae E 

grimesiana. 


Cyanea  mannii Haha U.S.A.  (HI)  Campanulaceae E 

Cyanea  procera Haha U.S.A.  (HI) Campanulaceae E 

1      •  • 

Eugenia  koolauensis  ....    Nkx 


U.S.A.  (HI)  Myrtaceae E 


Hueggea  neowawraea      Mehamehame U.S.A.  (HI)  ....; Euphortiaceae  E 

Hedyotis  mannii Pile U.S.A.  (HI) Rubiaceae E 


• 

467 

17.96(a) 

NA 

• 

480 

17.96(a) 

NA 

• 

480 

17.96(a) 

NA 

• 

• 

480 

17.96(a) 

NA 

• 

448 

.17.96(a) 

s 

NA 

• 

480 

17.96(a) 

NA 

• 

594 

17.96(a) 

NA 

• 

592 

17.96(a) 

NA 

• 

480 

17.96(a) 

NA 

• 

480 

17.96(a) 

NA 

* 

536 

17.96(a) 

NA 

* 

559 

17.96(a)  . 

NA 

* 

480 

17.^a) 

NA 
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Species 


Scientific  name 


Hespemmannia 
artxyescens. 


Common  name 


Historic  range 


None  U.S.A.  (HI) 


Asteraceae 


H»)iscus amottianus  KoW o  ke oke  o  USA  (HI)  Malvaceae  E 

ssp.  immaculatus. 

Hibiscus  bradcenridgei      Ma  o  hau  hele  U.S.A.  (HI)  Malvaceae  E 

* 

Ischaemum  byrone Hilo  ischaemum U.S.A.  (HI)  Poaceae E 

Isodendrion  pyrifoUum  ..    Wahine  noho  kuia  ..    U.S.A.  (HI)  Violaceae E 

Labordia  triftora Kamakahala U.S.A.  (HI)  Loganiaceae  E 

Lysimachia  maxima Intone  U.S.A.  (HI)  Primulaceae E 

*  •  •  • 

Manscus  fauriei None  U.S.A.  (HI)  Cyperaceae  E 


Meficope  (=Pefea) 
mucronulata. 


hMicope  reflexa  . 
Neraudia  sericea 


Alani 


U.S.A.  (HI)  Rutaceae  E 


Alani U.S.A.  (HI) 

None USA  (HI) 


Rutaceae  . 
Urtk:aceae 


E 
E 


Peucedanum 
sandwicense. 


Makou 


U.SA  (HI)  Apiaceae T 


PhyHostegia manm None  USA.  (HI)  Lamiaceae  E 

PhyOostagia  moffis None U.S.A.  (HI)  Lamiaceae  E 

•  •  *  • 

Plantago  princeps Laukahi  kuahiwi U.S.A.  (HI)  Plantaginaceae E 

Platanlhera  hokxhUa  ....    None U.S.A.  (HI)  Orchkteceae  E 

Schiedea  lydgatei None U.S.A.  (HI)  Caryophyilaceae  E 

•  •  •  .  •  • 

Schiedea  nuttaHH None U.S.A.  (HI) Caryophyilaceae  ....  E 

•  •  •  .  * 

Schiedea  samtentosa  ...    None  U.S.A.  (HI)  Caryophyilaceae  ....  E 

Sesbania  tomentosa Ohai  U.S.A.  (HI)  Fabaceae E 


Silene  alexandri 


U.S.A.  (HI) 


Syene  lanceoiata 


Spennotepis 
hawaiiensis. 


None U.S.A.  (HI) 


Caryophyilaceae  ....    E 


Caryophyilaceae 


None 


USA.  (HI)  Apiaceae E 


536  17.96(a) 

480  17.96(a) 

559  17.96(a) 

* 

532  17.96(a) 

* 

532  17.96(a) 

666  17.96(a) 

594  17.96(a) 

532  17.96(a) 

467  17.96(a) 

480  17.96(a) 

559  17.96(a) 

530  17.96(a) 

480  17.96(a) 

* 

448  17.96(a) 

559  17.96(a) 

592  17.96(a) 

480  17.96(a) 

592  17.96(a) 

594  17.96(9) 

* 

559  17.96(a) 

* 

480  17.96(a) 

480  17.96(a) 

559  17.96(a) 


Family  Status      Whenlisted        ^riti^l  Spedal 


NA 

NA 

NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 
NA 
NA 

NA 
NA 


NA 
NA 
NA 
NA 
HA 
NA 
NA 
NA 
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^ 


Species 


Scientifk:  name 


Common  name 


Historic  range 


Family  Status      Whenlisted        CriJ^|  ^P^^f 


Stenogyne  bifida . 


None U.S.A.  (HI) 


Lamiaceae 


Tetramolopium  mddi ....    None U.S.A.  (HI)  Asteraceae 


Vigna  o-wahuensis 


Zanthoxylum 
hawaiiense. 


Fems  and  Allies. 


None  U.S.A.  (HI) 

*  » 

Ae  U.S.A.  (HI) 


Fabaceae 


Rutaceae 


E 
E 


Adenophorusperiens...    Pendant  kihi  fern  ...    U.S.A.  (HI) 
Ctenitis  squamigera Pauoa  U.S.A.  (HI) 


Diellia  erecta . 


Grammitidaceae  ....  E 

*  ■  • 
Aspleniaceae  E 

*  • 

Aspleniaceae E 


Asplenium-leaved        U.S.A.  (HI) 
diellia. 


Diplazium  molokaiense  None  U.S.A.  (HI)  Aspleniaceae  E 

Marsilea  vHlosa Ihi  ihi U.S.A.  (HI) Marsileaceae  :..    E 

i.     • 

Pterislidga 


■Kdgatei 


None  U.S.A.  (HI)  Adiantaceae E 


480  17.96(a) 

480  17.96(a) 

559  17.96(a) 

532  17.96(a) 


559 

17.96(a) 

NA 

* 

553 

17.96(a) 

NA 

* 

559 

17.96(a) 

• 

NA 

• 

553 

17.96(a) 

NA 

• 

474 

17.96(a) 

* 

NA 

* 

553 

17.96(a) 

• 

NA 

NA 
NA 
NA 
NA 


3.  Section  17.96.  as  proposed  to  be  b.  Amend  paragraph  (a)(l)(ii)  by 

amended  at  65  PR  66865 .  November  7.  revising  the  entries  set  forth  below. 
2000.  65  PR  79192  (December  18,  2000).  CrMcl  habHat-olants. 

65  PR  82086  (December  27.  2000).  65  PR  « 17.96.    Critical  haWtat-plants. 
83193  (December  29.  2000).  67  PR  4072  (a)*  *  * 

January  28.  2002).  and  67  PR  9806  (1)  *  *  * 

(March  4.  2002)  is  proposed  to  be  (i)  *  *  * 

further  amended  as  follows:  (P)  Molokai.  Critical  habitat  umts  are 

a.  Revise  paragraph  (a)(lKi)(P);  and  described  below.  Coordinates  are  in 


UTM  Zone  4  with  units  in  meters  i^ing 
North  American  Datum  of  1983 
(NAD83).  The  following  map  shows  the 
general  locations  of  the  13  critical 
habitat  imits  designated  on  the  island  of 
Molokai. 
(1)  Note:  Map  1— Index  map  follows: 


rvr-1       tf^PT      XT.      fc  /T?«Jm«*       A«-k«*-!l     C       OATIO  / 'Di*m-u-kca<4    1?ii1og 


1  fi.iSfi? 


16566 


Federal  Register / Vol.  67,  No.  66 /Friday.  April  5,  2002 / Proposed  Rules 


Map  1  -  General  Locatioiis  of  Units 
for  46  Species  of  Plants 
Island  of  Molokai 


^  O        Molokai 

''So 


{> 


(2)  Molokai  Al  (472  ha;  1.167  ac).  2344469;  689205.  2344430;  689575. 

(j)  Unit  consists  of  31  boundary  2344638;  689625,  2344650;  689886. 

points: 688438.  2345688;  688438.  2344711; 689597, 2344503;  687408, 

2345687; 687387,  2345133;  687714,  2343701;  687025.  2344327;  687107. 

2344094;  687727,  2344013;  687738,  2345767;  686024,  2346761;  685228, 

2344018;  687757, 2343953;  688261,  2347181;  684916.  2347136; 684763. 
2344188;  688417.  2344264;  688857, 


2347181; 684553,  2347098;  683833, 
2347057; 683585,  2347206;  682732, 
2347174; 682133,  2347302;  681311, 
2347200; 681158,  2347060;  681139, 
2346831;  681070,  2346696.  Coastline. 

(ii)  Note:  Map  2  follows: 
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(5)  Molokai  A2  (1.532  ha;  3,786  ac).  711731.  2343589 

(i)  Unit  consists  of  67  boundary  711338.  2343250 

pbints:  Coastline.  709818,  2346702;  7^0180,  2343096 

709986.  2346425;  710425, 2346717;  708817.  2343079; 

710440.  2346732;  710410.  2346835;  706942.  2343233 

710502,  2346914;  710629.  2346935;  706124. 2343352 

710652.  2346855;  710743,  2346801;  704897.  2343727 

710771.  2346649;  710741.  2346112;  702870.  2343982 

710816.  2346035;  710901, 2345965;  703142, 2343727 

711084,  2345719;  710942, 2345334;  702955,  2343522 

711246, 2345024; 711320,  2344698;  702801,  2343250: 

711433, 2344723;  711521,  2344184;  702273,  2343573 

711404, 2344064; 711579,  2343795;  701691,  2343588; 


\ 


711742. 
710861. 
709754, 
707590. 
706670, 
705647, 
703705, 
702801, 
703381. 
702955. 
702461. 
702005. 
701604, 


2343348 

2343045 

2343199 

2342994 

2343420 

2343437 

2343982 

2343795 

2343539; 

2343233 

2343607 

2343697 

2343660; 


701216,  2343818; 
699600,  2344164; 
697645, 2344608; 
697298,  2344461; 
695600,  2344389; 
694936,  2344650; 
691839, 2344164; 
690226,  2344791; 
699849,  2344723; 
691297, 2345352; 
Coastline. 

[ii)  Note:  Map  3 


700521. 
697977. 
697645. 
696763. 
695149, 
693773. 
689970, 
690393, 
691180, 
691318, 

follows: 


2344130; 
2344743; 
2344607; 
2344417; 
2344638; 
2344104; 
2344731; 
2344834; 
2345289; 
2345363. 


V   v«   1 
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Map  3- Island  ofMolokai- Unit  A2 


blawi  of  MaMcai  -  Uy*  A2 


rn  PropoacdCiitical  Habitat  Aitat 
/\y   Primuy  Roads 
A./  Ekvatiao (SOO ft. cootoun) 


(4)  Molokai  Bl  (2.179  ha;  5,384  ac) 
(i)  Unit  consists  of  84  boundary 
points:  Coastline.716528,  2342088 


716513,  2342093 
716397, 2341056 
716619,  2341102 
716949. 2340883 
717233. 2340650 
717417. 2340471 
717678. 2340008 
718125.  2339916 
718369, 2339712 
718798,  2339820: 
718638, 2339632 
718361, 2339127 
718272, 2338643 
718311,2337817 
715922.  2837961 


716226,  2341182 
716537. 2341006 
716803,  2340912 
717034,2340760 
717327.  2340487 
717512. 2340386 
717794,  2340014 
718212,  2339767 
718630,  2339684 
718794,  2339660 
718369,  2339448 
718483, 2338864 
718273,  2338203 
716789, 2337580 
715899. 2337947 


715684. 
715087, 
714481. 
714127, 
713199, 
712782, 
712183, 
712305, 
712627, 
713765, 
713848, 
713483, 
713601, 
713769, 
712991, 
712241, 
711742, 
711579, 


2338235;  715378,  2338526;  711521,  2344184;  711433.  2344723; 

2338495; 714833,  2338616;  711320.  2344698;  711246.  2345024; 

2339069;  714512.  2339187;  710942, 2345334;  711084,  2345719; 

2339612;  713679,  2339856;  710901, 2345965; 710816,  2346035; 

2339840;  712861,  2339958;  710741. 2346112;  710771,  2346649; 

2340249;  712515,  2340422;  710743. 2346801;  710652,  2346855; 

2341226; 712235,  2341236;  710629, 2346935;  710689.  2346945; 

2341201;  712382,  2341012;  710676, 2346982;  710797,  2347055; 

2340692;  713168,  2340721;  710634.  2347301.  Coastline. 
2341147;  713925,  2341447;       (/j)  Note:  See  Map  4. 
2341497;  713700,  2341472;       (5)  Molokai  B2  (20  ha;  50  ac). 
2341578;  713558.  2341864;       (j)  Unit  consists  of  eight  boundary 

2342024;  713813,  2342101;  points:-715457,  2344070;  715501, 

2342222;  713587,  2342159;  2344048; 715671,  2344107;  715793, 

2342517; 712412,  2343062;  2343742; 715598,  2343524;  715331, 

2343301;  711901,  2343386;  2343572; 715319, 2343985;  715442, 

2343348;  711731,  2343589;  2344028. 
2343795;  711404,  2344064;       {ii^  Note:  Map  4  follows: 
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(6)  Molokai  C  (4.507  ha;  11.138  ac). 

(j)  Unit  consists  of  157  boundary 
points:  Coastline.  728836,  2342347; 
728793, 2342324; 728701, 2342384; 
728234,  2342042;  728140,  2341753; 
728579. 2342005;  728821,  2342005; 
728828, 2342014;  729232, 2341892; 
729229, 2341891; 729581, 2341642; 
729957, 2340844;  730108,  2340669; 
730258. 2340309;  730192.  2339932; 
730058.  2339648;  729867.  2338695; 
729764. 2338541;  729427.  2338327; 
729264.  2337734;  729121.  2337397; 
728927. 2336948;  728099,  2336580; 
727864. 2336478;  727783.  2336386; 
727650. 2336110;  727313,  2335793; 
727266. 2335651;  727089.  2335568; 
726790. 2335537;  726421,  2335450; 
725816.  2335090;  725477.  2334971; 
725021. 2334963;  724706.  2335057; 
723857. 2335089;  723448,  2335002; 
722834. 2334995; 722386,  2334971; 
721977, 2335215;  721613.  2335334; 
721173, 2335498;  721206,  2335488; 
721387,  2335499;  721410,  2335958; 
721470,  2336127;  721713,  2336326; 
721834, 2336568;  721929.  2336656; 
721893. 2337028;  722037.  2337255; 


721980.  2337890; 
723088.  2338481; 
722803.  2339144; 
721796.  2339934; 
721731. 2340378; 
721475.  2340813; 
720883, 2341439; 
720767.  2341699; 
720675.  2341873; 
720670.  2341873. 
2342048;  725162. 
2341694; 724963, 
2341648; 724766, 
2341583; 724671, 
2341550; 724473, 
2341519;  724244, 
2341280;  724240, 
2341168;  723989, 
2340961;  724000, 
2340796;  724234, 
2340778;  724401. 
2340548; 724436, 
2340432;  724485, 
2340333;  724495, 
2340219;  724406, 
2339620;  724349, 
2338894;  724498, 
2338641;  724801. 


723352.  2338246; 
722865. 2339034; 
722612,  2339432; 
721815, 2340038; 
721548,  2340570; 
720996,  2341128; 
720856. 2341640; 
720682.  2341883; 
720675,  2341874; 
Coastline.  725555, 
2341847; 725118, 
2341709;  724936, 
2341580;  724760, 
2341562;  724522, 
2341445;  724325, 
2341392; 724402. 
2341210; 724061. 
2341034; 723989. 
2340951;  724230. 
2340791;  724370. 
2340620;  724402. 
2340446; 724436, 
2340334;  724510, 
2340236;  724446, 
2340142; 724412, 
2339241;  724404. 
2338755;  724612, 
2338452; 724894, 


2338294; 
2337958; 
2337479; 
2337009; 
2336718; 
2336660; 
2336793; 
2336961; 
2337378; 
2337986; 
2337998; 
2338218; 
2338380; 
2338566; 
2338989; 
2339603; 
2340002; 
2340274; 
2340671; 
2340421; 
2340230; 
2340381; 
2341022; 
2341595; 
2341908; 
2341999. 


725031,  2338146; 
724994,  2337760; 
725257, 2337263; 
725252, 2336892: 
725686,  2336671; 
725935, 2336700; 
726155, 2336915; 
726225, 2337071; 
725964, 2337679; 
725950,  2337999; 
725906,  2338120; 
725767, 2338288; 
725744, 2338389; 
725448, 2338803; 
725356.  2339377; 
725338.  2339765; 
725368. 2340078; 
725320.  2340569; 
725546.  2340613; 
726007,  2340256; 
726381,  2340282; 
726442,  2340648; 
726123, 2341391; 
725911, 2341717; 
725856,  2341920; 
Coastline. 


725144. 
725003, 
725247, 
725437, 
725813. 
726097, 
726196, 
726132, 
725941, 
725947, 
725825, 
725738. 
725645, 
725414, 
725338. 
725350, 
725294. 
725422, 
725674, 
726216, 
726458, 
726402. 
725990, 
725911, 
725602, 


(ii)  Note:  Map  5  follows: 
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Map  5  -  Island  of  Molokai  -  Unit  C 
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Uaad  of  Molokai -UBitC 

|~~1  Proposed  Critical  Habitat  Areas 

/S^  Primary  Roads 

A...'  Ekvatioo  (SOO  ft.  cootoun) 


A 


N 
I      0 


I  Kflonam 


(7)  Molokai  D  (466  ha;  1,153  ac). 

(i)  Unit  consists  of  16  boundary 
points:  Coastline.  735073  2341908; 
734741. 2341866:  734580.  2341689; 


733836, 2341246;  733552,  2341204; 
733301,  2341681;  733159,  2342717; 
733392, 2342952;  732578,  2342966; 
732511. 2342806;  732072,  2342828; 


731709, 2342697;  731434,  2342730; 
729232, 2341892;  728828,  2342014; 
729038,  2342298.  Coastline. 

(ii)  Note:  Map  6  follows: 


k.M..M.A   fV«__ 


J   T»_.l__ 
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(8)  Molokai  El  (127  ha;  315  ac). 

(i)  Unit  consists  of  33  boundary 
points:  735124.  2340970;  735291, 
2341321; 735533, 2341329;  735776, 
2341212; 735985,  2341212; 736223. 
2341276; 736217, 2340947;  736046. 
2340843;  735903,  2340779;  735813, 
2340810;  735746,  2340729;  735757, 
2340674;  735719,  2340657;  735600. 
2340485;  735633,  2340403;  735642. 
2340318;  735606,  2340279;  735634, 
2340180; 735595, 2340135;  735468, 
2340113; 735433, 2340017;  735366, 
2340000;  735249,  2340109;  735273, 


2340184; 735238,  2340212;  735183, 
2340197; 735123,  2340251;  735057, 
2340393;  734706,  2340477;  734147, 
2340302; 733937,  2340593;  734672. 
2340853;  734864.  2340794. 

Ui)  Note:  See  Map  7. 

(9)  Molokai  E2  (332  ha;  821  ac). 

(i)  Unit  consists  of  36  boundary 
points:  737018.  2339565;  736837, 
2339239;  736704,  2338973;  736662, 
2338813; 736529,  2338732;  736480, 
2338614; 736406,  2338354;  736126, 
2338105;  736061,  2338127;  735773, 
2337713; 735626, 2337632;  735641, 


■2337576;  735482. 
2337008;  734973. 
2337426;  734479, 
2338329;  734446, 
2338947;  735157, 
2338680;  735416, 
2338479;  735926, 
2338747;  736086, 
2339098;  735869, 
2339195; 736303. 
2339426;  736498, 
2339891;  736863, 
2339643. 
[ii]  Note:  Map  7 


2337166; 
2337108; 
2337518; 
2338897; 
2338864; 
2338588; 
2338529; 
2338865; 
2339285; 
2339251; 
2339578; 
2339942; 

follows: 


735223, 
734663. 
734028. 
734898. 
735366, 
735708. 
736001. 
735909. 
736156, 
736399. 
736566, 
736858, 


T< I I   D :_««/\r»1     CT     KTn     aa/'U-.-iAt 


il    R      9nn9  /  Prr>r>r«coH    R11I0C 
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^K.^  .."u; ...i^'.hr.UR-.-.~v 


Map 


7  •  Island  of  Molokai  -  Units  El  and  E2 


AMNcOCMn 


Uaiid  vf  Molokai  -  Units  El  ud  E2 

r~l  Proposed  Critical  HobiW  Areas 

/\/  Primary  Roads 

/'\/  Ekvatiao  (500  ft  cootoure) 


A 


(10)  Molokai  F  (4.956  ha;  12,247  ac).  2333841;  720738,  2333846 

(i)  Unit  consists  of  119  boundary  2333945;  720576.  2334111 

points: 719529.  2336227;  719749.  2334392;  719814,  2334623 

2335976; 720278. 2335860;  720611,  2334656;  719018,  2334503 

2335749; 720920,  2335559;  721062,  2334284; 719005,  2334080 

2335514; 721173,  2335498;  721613,  2333770;  719056,  2333517 

2335334; 721977,  2335215;  722386,  2333337; 719257,  2332763 

2334971; 722834,  2334995;  723448,  2332353; 719459,  2332351 

2335002; 723857,  2335089;  724706,  2332348;  719407,  2332277 

2335057; 725021,  2334963;  725477,  2332223;  718360,  2332310 

2334971;  725816.  2335090;  726421,  2332678;  717008,  2332914 

2335450; 726790,  2335537;  727089,  2333806; 714533, 2334360 

2335568; 727266,  2335651;  727119,  2334333; 713748,  2334435 

2335201; 726677,  2335067;  726193,  2334488; 712718,  2334659 

2334817;  726639,  2334616;  726590.  2335087;  711649,  2335040 

2333985;  726403,  2333749;  726710,  2335516;  710663,  2335614 

2333199;  726302,  2333066;  724790.  2335802;  709773,  2335899 

2332688;  723343,  2332405;  722490,  2335900;  709736, 2335937 

2332473; 721784, 2332745;  721475,  2336345;  710903,  2336608 

2332984; 721316, 2333218; 721301,  2336725;  711584, 2336948 

2333454;  721209.  2333676;  720882,  2337136;  712243,  2337338 


720618. 
720187, 
719289, 
718951, 
719118, 
719084, 
719461, 
719461, 
718953. 
717555. 
715529. 
714364. 
713234. 
711743, 
710674, 
709878, 
709777. 
710640. 
711297. 
711801. 
712475, 


2337574;  712383, 
2338812;  710399, 
2339210;  709837, 
2339294;  709662, 
2339948;  709152, 
2340184;  708808, 
2340586; 709174, 
2341167; 709654, 
2341412; 710387, 
2341290;  711309, 
2341187;  711621, 
2341082;  712060, 
2341226; 712515, 
2340249;  712861, 
2339840;  713679, 
2339612;  714512, 
2339069;  714833, 
2338495;  715378, 
2338235;  715899, 
2336155;  717956, 
{^  Note:  Map  8 


2337889; 
2338678; 
2339210; 
2339882; 
2340035; 
2340350; 
2340969; 
2341312; 
2341374; 
2341265; 
2341088; 
2341201; 
2340422; 
2339958; 
2339856; 
2339187; 
2338616; 
2338526; 
2337947; 
2334877. 
follows: 


711308, 
709997, 
709774, 
709442, 
708894, 
708897, 
709417, 
710027, 
710869, 
711520, 
711786, 
712183, 
712782, 
713199, 
714127, 
714481, 
715087, 
715684, 
713011, 


[ 


Map  8  -  Island  of  Molokai  -  Unit  F 


\  c 


^^:=t: 


^f^-^Ky 


Island  of  Molokai -UnHF 

f~n  Proposed  Critical  Habitat  Areas 

/\y  PrimaiyRoads 

A.  /   Elevatiaa  (SOD  ft.  coDtoars) 


ill]  Molokai  G  (3,023  ha;  7,471  ac).  2330249;  720907,  2330227;  720761, 

(i)  Unit  consists  of  69  boundary  2330182;  720374.  2330071;  720374, 

points:  711649, 2335040;  711611,  2329960;  719320,  2329977;  718175, 

2335022; 712397,  2334261;  713207.  2330162; 716599.  2330458;  715341. 

2333668;  715319,  2332627;  715872,  2330665;  715000,  2330799;  715001, 

2332241; 716521, 2332067;  717676,  2330803; 714717,  2330899;  714919, 

2331858; 719317,  2331700;  720853,  2331303; 714934,  2331460;  714904, 

2331744; 721642,  2331732;  721727,  2331602; 714664, 2331565;  714343, 

2330792; 721763,  2330136;  721733,  2331640;  714208,  2331730;  713826, 

2330033;  721586,  2329994;  721364,  •  2331834; 712861,  2331999;  712585, 

2330017; 721371,  2330503;  721317,  2332089; 712308, 2332021;  712001, 

2330476; 721292,  2330130;  721257,  2332133; 711649,  2332066;  711328, 

2330125;  721183,  2330223;  721149,  2332268; 710849,  2332433;  710670, 


2332017; 710424, 
2332028;  709929, 
2332470;  709495, 
2332827; 708590, 
2333235;  707072., 
2334559;  706166. 
2334939;  707043. 
2335889; 707764, 
2335419;  709485, 
2334643; 709599, 
2335499; 710674, 

[if)  Note:  Map  9 


2331821; 
2332261; 
2332193; 
2332949; 
2333778; 
2334682; 
2335392; 
2335906; 
2334639; 
2334575; 
2335516. 

follows. 


709872. 
709630. 
708686. 
708133, 
706205, 
706446, 
707518, 
708287, 
709485, 
710676, 
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Islaiid  of  Matokai  -  Ualt  G 

|~~|  PrafMMdQitical  Habitat  Areas 
/\y  PrimnyRoads 


A. 


Ekvatioo  (500  ft.  cooloun) 


Table  (a)(1)(i)(F).— Protected  Species  Within  Each  Critical  Habitat  Unit  for  Molokai 


Unit  name 


Moiokai  A1 
Mo(okaiA2 
Molokai  B1 


MotokaiB2 
Molokai  C 

Moiokai  D 

Molokai  E1 
Molokai  E2 
Moiokai  F 


Species  occupied 


Centaurium  sebaeoides,  Marsilea  viltosa,  Tetramotopium  mckii . 

Centaurium  sebaeoides.  Sesbania  tomentosa,  Tetramotopium  rockii 

Adenophorus  periens,  Brighamia  rockii,  Centaurium  sebaeokies,  Clermontia 
obkxigifolia  ssp.  brevipes,  Cyanea  dunbarii,  Cyanea  grimesiana  ssp.  grimesiana, 
Cyanea  procera,  Hedyotis  mannii.  Hibiscus  amottianus  ssp.  immaculatus. 
Ischaemum  byrone,  Lysimachia  maxima.  Peucedanum  sandwicense,  Phyllostegia 
mannii,  Plantago  princeps.  Platanthera  hotochila,  Schiedea  nuttallii,  Stenogyne 
bifkia,  Tetramotopium  rockii . 

Peucedanum  sandwtoense 


MoiokaiG 


Adenophonjs  periens,  Brighamia  rockii.  Centaurium  sebaeokies,  Clemnontia 
obtongifolia  ssp.  brevip^,  Cyanea  grimesiana  ssp.  grimesiana,  Hesperomannia 
arborescens.  Hibiscus  amottianus  ssp.  immaculatus.  Ischaemum  byrone, 
Lysimachia  maxima.  Meltoope  reflexa,  Peucedanum  sandwicense,  Phylk>stegia 
mannii,  Pteris  Itogatei . 

Bklens  wiebkei,  Centaurium  sebaeoides.  Ischaemum  byrone.  Pe'jcedanum 
sandvvtoense . 

Bidens  wiebkei . 

Bidens  wiebkei . 

Adenophorus  periens,  Alectryon  macrococcus.  Bidens  wiebkei,  Canavalia 
motokaiensis.  Clermontia  obtongifolia  ssp.  brevipes.  Ctenitis  squamigera.  Cyanea 
dunbarii,  Cyanea  grimesiana  ssp.  grimesiana.  Cyanea  mannii.  Cyanea  procera, 
Diellia  erecta.  Hedyotis  mannii,  Labordia  triflora,  Lysimachia  maxima,  Mariscus 
faurei,  Melicope  mucronulata,  Meltoope  reflexa.  Neraudia  sericea,  Phyllostegia 
mannii,  Plantago  princeps,  Platanthera  hotochila,  Schiedea  lydgatei,  Schiedea 
nuttallii.  Schiedea  sarmentosa,  Sesbania  tomentosa,  Silene  lanceolata, 
Spermdepis  hawaiiensis.  Stenogyne  bifkia.  Vigna  o-wahuensis.  Zanthoxylum 
hawaiiense . 

Mariscus  faurei,  Sesbania  tomentosa   


Species  unoccupied 


Brighamia     rockii,     Ischaemum 
byrone,  Tetramolopium  rockii. 
Diplazium  motokaiense. 


Eugenia  kodauensis,  Flueggea 
noewawraea,  Phyllostegia 
mollis,  Silene  alexandri 


Hibiscus        brackenridgei, 
Isodendrion  pyrifolium. 
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(ii)  Hawaiian  plants — constituent 
elements. 
(A)  Flowering  plants. 

Family  Apiaceae:  Peucedanum 
nandwicetue  (makou) 

Molokai  Bl.  B2,  C,  and  D,  identified 
in  the  legal  descriptions  in  (a)(l)(ivKF), 
constitute  critical  habitat  for 
Peucedanum  sandwicense  on  Molokai. 
Within  these  units  the  currently  known 
priniciry  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Cliff  habitats  in  brown  soil  and 
talus  in  Chamaesyce  celastroides  var. 
amplectans-Chenopodium  oahuense 
coastal  dry  shnibland  or  Diospyros 
sandwicensis  forest  and  containing  one 
or  more  of  the  following  associated 
native  species:  Eragrostis  sp.,  Santalum 
ellipticum,  Pritchardia  hillebmndii, 
Reynoldsia  sandwicensis,  Osteomeles 
anthyllidifolia,  Scaevola  sericea,  Senna 
gaudichaudii,  Pittosponim  halophilum, 
Sida  fallax,  Plumbago  zeylanica, 
Artemisia  australis,  Portulaca  iutea, 
Lepidium  bidentatum  var.  o-waihiense, 
Schiedea  globosa,  Lipochaetd 
integrifolia,  Peperomia  remyi, 
Plectranthus  parviflorus,  Dianella 
sandwicensis  or  Metrosideros 
polymorpha;  and 

[2]  Elevations  between  sea  level  and 
above  840  m  (0  and  2,755  ft). 

Family  Apiaceae:  Spermolepis 
hawaiienaia  (NCN) 

Molokai  F,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
critical  habitat  for  Spermolepis 
hawaiiensis  on  Molokai.  Within  this 
unit  the  cxurently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

[1)  Ridge  crests  and  gulch  slopes  in 
dry  to  mesic  shnibland  and  containing 
one  or  more  of  the  following  associated 
native  species:  Dodonea  viscosa, 
Metrosideros  polymopha,  or  Styphelia 
tameiameiae;  and 

(2)  Elevations  between  432  and  972  m 
(1,416  and  3,188  ft). 

Family  Asteraceae:  Bidens  wiebkii  (ko 
oko  olau) 

Molokai  D,  El,  E2,  and  F,  identified 
in  the  legal  descriptions  in  (a)(l)(iv){F), 
constitute  critical  habitat  for  Bidens 
wiebkii  on  Molokai.  Within  these  imits 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Slopes  in  Metrosideros 
polymorpha  dominated  mesic 
shrublands  or  dry  or  mesic  Metrosideros 
polymorpha-Styphelia  tameiameiae 
lowland  shnibland  and  containing  one 
or  more  of  the  following  associated 


native  plant  species:  Antidesma 
platyphyllum,  Dodonea  viscosa, 
Psydrax  odoratum,  Lysimachia  sp., 
Nestegis  sandwicensis,  Phylianthus 
distichus,  Pisonia  sp.,  or  Scaevola 
gaudichaudii;  and 

(2)  elevations  between  8  and  1,205  m 
(26  and  3,952  ft). 

Family  Asteraceae:  Hesperomannia 
arborescens  (NCN) 

Molokai  C  identified  in  the  legal 
description  in  {a)(l){iv)(F),  constitutes 
critical  habitat  for  Hesperomannia 
arborescens  on  Molokai.  Within  this 
unit  the  currendy  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Slopes  or  ridges  in  wet 
Metrosideros  polymorpha-Dicranopteris 
linearis  lowland  forest  or  mesic 
Diospyros  sandwicensis-Metrosideros 
polymorpha  lowland  forest  transition 
zones  and  containing  one  or  more  of  the 
following  associated  native  species: 
Broussaisia  arguta,  Freycinetia  arborea, 
Antidesma  sp.,  Cibotium  glaucum, 
Psychotria  mauiensis,  Elaphoglossum 
sp.,  Coprosma  sp.,  Hedyotis  sp., 
Cheirodendron  sp.,  Smilax 
melastomifolia,  Clermontia  pallida, 
Thelypteris  sp.,  Diplopterygium 
pinnatum.  Ilex  anomala,  Myrsine  sp., 
Urera  glabra,  Cyrtandra  sp.,  Pipturus. 
sp.,  Boehmeria  grandis,  Nestegis 
sandwicensis,  Nephrolepis  exaltata,  or 
Wikstroemia  sp.;  and 

(2)  Elevations  between  175  and  959  m 
(574  and  3,145  ft). 

Family  Asteraceae:  TetramoU^ium 
rockii  (NCN) 

Molokai  Al,  A2  and  B2,  identified  in 
the  legal  descriptions  in  (a)(l)(iv)(F), 
constitute  critical  habitat  for 
Tetramolopium  rockii  on  Molokai. 
Within  these  units  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

[1]  Hardened  calcareous  sand  dunes 
or  ash-covered  basalt  in  the  coastal 
spray  zone  or  coastal  dry  shnibland  and 
grassland  and  containing  one  or  more  of 
the  following  associated  native  species: 
Psydrax  odoratum,  Diospyros 
sandwicensis,  Metrosideros 
polymorpha,  Osteomeles  anthyllidifolia, 
Scaevola  sp.,  Fimbristylis  cymosa, 
Heliotropium  anomalum,  Lipochaeta 
integrifolia,  Sida  fallax,  or  Sporobolus 
virginicus;  and 

(2)  Elevations  between  sea  level  and 
199  m  (0  and  653  ft). 

Family  Campanulaceae:  Brighamia 
rockii  (pua  ala) 

Molokai  Bl,  B2,  and  C,  identified  in 
the  legal  descriptions  in  (a)(l)(iv)(F), 


constitute  critical  habitat  for  Brighamia 
rockii  on  Molokai.  Within  these  units 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

[1)  Rock  crevices  on  steep  basalt  sea 
cliffs,  often  within  the  spray  zone,  in 
coastal  dry  or  mesic  forest,  Eragrostis 
variabilis  mixed  coastal  cliff 
conununities,  or  shnibland,  or 
Pritchardia  sp.  coastal  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  native  species:  Pritchardia 
hillebrandii,  Chamaesyce  celastroides 
var.  amplectans,  Wikstroemia  uva-ursi, 
Carex  wahuensis  ssp.  wahuensis, 
Mariscus  phleoides  ssp.  phleoides, 
Eragrostis  variabilis,  Dianella 
sandwicensis,  Cocculus  trilobus, 
Phymatosorus  scolopendria,  Crytomium 
falcatum,  Lepidium  bidentatum  var.  o- 
waihiense,  Pittosponim  halophilum, 
Artemisia  sp.,  Bidens  sp.,  Schiedea 
globosa,  Reynoldsia  sandwicensis, 
Pandanus  tectorius,  Peucedanum 
sandwicensis,  Hedyotis  littoralis, 
Metrosideros  polymorpha,  Psydrax 
odoratum,  Diospyros  sandwicensis, 
Osteomeles  antiiyllidifolia, 
Tetramolopium  cassia,  Serma 
gaudichaudii,  or  Scaevola  sericea;  and 

(2)  Elevations  between  sea  level  and 
671  m(0  and  2,201  ft). 

Family  Campanulaceae:  Clermontia 
oblongifoUa  ssp.  brevipes  (oha  wai) 

Molokai  Bl,  C,  and  F,  identified  in  the 
legal  descriptions  in  (a)(l)(iv)(F), 
constitute  critical  habitat  for  Clermontia 
oblongifoUa  ssp.  brevipes  on  Molokai. 
Within  these  units  the  currendy  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

{!)  Shallow  soil  on  gulch  slopes  in  the 
wet  Metrosideros  polymorpha — 
dominated  forests  and  containing  one  or 
more  of  the  following  associated  native 
species  include  Cheirodendron 
trigynum,  Cibotium  spp.,  Broussaisia 
argutus,  Hedyotis  terminalis,  or 
Melicope  sp.;  and 

(2)  Elevations  between  776  and  1,508 
m  (2,545  and  4,946  ft). 

Family  Campanulaceae:  Cyanea 
dunbarii  (haha) 

Molokai  Bl  and  F,  identified  in  the 
legal  descriptions  in  (a)(l)(iv)(F), 
constitute  critical  habitat  for  Cyanea 
dunbarii  on  Molokai.  Within  these  units 
the  currendy  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

[1]  Streambanks  m  mesic  to  wet 
Dicranopteris  linearis-Metrosideros 
polymorpha  lowland  forest  on  moderate 
to  steep  slopes  and  containing  one  or 
more  of  the  following  associated  native 
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species:  Diplazium  sandwicianum, 
Charpentiem  obovata,  Perrottetia 
sandwicensis,  Pipturus  albidus, 
Clennontia  kakeana.  Cheirodendron 
trigynum.  or  Freycinetia  arborea;  and 

[2)  Elevations  between  191  and  1,248 
m  (626  and  4,093  ft). 

Family  Campanulaceae:  Cytuiea 
grimetiana  ssp.  grimeaiana  (haha) 

Molokai  Bl,  F  and  C,  identified  in  the 
legal  descriptions  in  (a)(l)(iv)(F). 
constitute  critical  habitat  for  Cyanea 
grimesiana  ssp.  grimesiana  on  Molokai. 
Within  these  units  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

[1)  Mesic  forest  often  dominated  by 
Metrosideros  polymorpha  or 
Metrosideros  polymorpha  and  Acacia 
koa,  or  cliffs,  and  containing  one  or 
more  of  the  following  associated  native 
species:  Psychotria  sp.,  Bobea  sp., 
Antidesma  sp.,  Syzygium  sandwicensis. 
Xylosma  sp.,  Cibotium  sp.,  Doodia  sp., 
Nephrolepis  sp.,  Cyrtandra  sp., 
Dicmnopteris  linearis,  or  Freycinetia 
arborea;  and 

(2)  Elevations  between  93  and  1,354 
m  (305  and  4,441  ft). 

Family  Campanulaceae:  Cyanea 
mannii  (haha) 

Molokai  F,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
critical  habitat  for  Cyanea  mannii  on 
Molokai.  Within  these  units  the 
currentiy  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(1)  Sides  of  deep  gulches  in 
Metrosideros  po7ymorpha-dominated 
montane  mesic  forests  and  containing 
one  or  more  of  the  following  associated 
native  species:  Wiskstroemia  sp., 
Dicmnopteris  linearis,  or  Vaccinium  sp.; 
and 

(2)  Elevations  between  191  and  1,248 
m  (626  and  4,093  ft). 

Family  Campanulaceae:  Cyanea 
proeera  (haha) 

Molokai  Bl  and  F.  identified  in  the 
legal  descriptions  in  (a)(l)(iv)(F), 
constitute  critical  habitat  for  Cyanea 
proeera  on  Molokai.  Within  these  units 
the  currentiy  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Walls  of  steep  gulches  in  wet 
Metrosideros  po/ymorpha-dominated 
lowland  mixed  forests  and  containing 
one  or  more  of  the  following  associated 
native  species:  Asplenium  spp., 
Brousaissia  arguta,  Coprosma  ochracea, 
Cyanea  spp.,  Cyrtandra  macrocalyx, 
Dicranopteris  linearis,  Pipturus  albidus. 


Pisonia  spp.,  Scaevola  proeera,  or 
Touchardia  latifolia;  and 

(2)  Elevations  between  277  and  1,248 
m  (909  to  4,093  ft). 

Family  Caryophyllaceae:  Sckiedea 
lydgaiei  (NCN) 

Molokai  F.  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
critical  habitat  for  Schiedea  lydgatei  on 
Molokai.  Within  this  xmit  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Ridges  in  dry  to  mesic  grassland, 
shrubland,  or  forest  with  scattered 
native  trees  and  containing  one  or  more 
of  the  following  associated  native 
species:  Dodonaea  viscosa,  Metrosideros 
polymorpha,  Styphelia  tameiameiae,  or 
Dicranopteris  linearis;  and 

(2)  Elevations  between  458  and  1,047 
m  (1,502  and  3,434  ft). 

Family  Caryophyllaceae:  Schiedea 
nuttallu  (NCN) 

Molokai  Bl  and  F,  identified  in  the 
legal  descriptions  in  (a)(l)(iv)(F), 
constitute  critical  habitat  for  Schiedea 
nuttallu  on  Molokai.  Within  these  units 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

[1]  Streamside  grottos  in  wet 
Metrosideros  polymorpha/ 
Cheirodendron  trigynum  forest  and 
containing  one  or  more  of  the  following 
associated  native  species:  Asplenium 
lobulatum,  Asplenium  macraei, 
Thelypteris  sandwicensis, 
Vandenboschia  davallioides,  Cyrtandra 
hawaiiensis,  or  Asplenium  unilaterale; 
and 

[2]  Elevations  between  677  and  1,423 
m  (2,220  and  4,667  ft). 

Family  Caryophyllaceae:  Schiedea 
Bormentota  (NCN) 

Molokai  F,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
critical  habitat  for  Schiedea  sarmentosa 
on  Molokai.  Within  this  unit  the 
currentiy  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

[1]  Slopes  in  Metrosideros 
polymorpha/Dodonaea  viscosa  lowland 
dry  or  mesic  shrubland  or  dry  to  mesic 
forest  dominated  by  Metrosideros 
polymorpha  and/or  Diospyros 
sandwicensis  and  containing  one  or 
more  of  the  following  associated  native 
species:  Styphelia  tameiameiae, 
Chenopodium  oahuensis,  Alyxia 
oliviformis,  Pleomele  auwahiensis, 
Bidens  menziesii,  Carex  meyenii, 
Lipochaeta  rockii,  Nestegis 
sandwicensis,  Nothocestrum  latifolium. 


Sida  fallax,  Sophora  chrysophylla,  or 
Chamaesyce  sp.;  and 

[2)  Elevations  between  316  and  1,072 
m  (1,036  and  3,516  ft). 

Family  Caryophyllaceae:  Silene 
alexandri  (NCN) 

Molokai  F,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
critical  habitat  for  Silene  alexandri  on 
Molokai.  Within  this  unit  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

[1]  Moderate  to  steep  slopes  or  cliffs 
in  dry  forest  and  containing  one  or  more 
of  the  following  associated  native 
species:  Dodonaea  viscosa,  Styphelia 
tameiameiae,  Bidens  menziesii, 
Schiedea  spp.,  Carex  wahuensis,  or 
Diospyros  sandwicensis;  and 

(2)  Elevations  between  316  and  1.073 
m  (1,036  and  3,519  ft). 

Family  Caryophyllaceae:  Silene 
lanceolatafNCN) 

Molokai  F,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
critical  habitat  for  Silene  lanceolata  on 
Molokai.  Within  this  \mit  the  currentiy 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Gulch  slopes,  ridge  tops,  and  cliffs 
in  dry  to  mesic  shrubland  and 
containing  one  or  more  of  the  following 
associated  native  species:  Metrosideros 
polymorpha,  Bidens  menziesii, 
Schiedea  spp.,  Carex  wahuensis, 
Diospyros  sandwicensis,  Dodonea 
viscosa,  Styphelia  tameiameiae,  or 
Dubautia  linearis;  and 

(2)  Elevations  between  581  and  1,043 
m  (1,905  and  3.421  ft). 

Family  Cyperaceae:  Mariscus  faurei 
(NCN) 

Molokai  F  and  G,  identified  in  the 
legal  descriptions  in  (a)(l)(iv)(F). 
constitute  critical  habitat  for  Mariscus 
faurei  on  Molokai.  Within  these  imits 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Diospyros  sandwicensis- 
dominated  lowland  dry  forests,  and 
containing  one  or  more  of  the  following 
associated  native  species:  Psydrax 
odoratum,  Peperomia  sp.,  or  Rauvolfia 
sandwicensis;  and 

(2)  Elevations  between  436  and  1,120 
m  (1,430  and  3.673  ft). 

Family  Euphorbiaceae:  Flueggea 
neowtuoraea  (mehamehame) 

Molokai  F,  identified  in  the  legal 
description  in  (a)(l)(iv)(F).  constitutes 
critical  habitat  for  Flue^ea  neowawraea 
on  Molokai.  Within  this  imit  the 
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currentiy  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

[1)  Gulches  in  mesic  forest;  and 

(2)  Elevations  between  450  and  840  m 
(1,476  and  2,755  ft). 

Family  Fabaceae:  CananaUa 
molokaien»i9  (awikiwiki) 

Molokai  F,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
critical  habitat  for  Cainavalia 
molokaiensis  on  Molokai.  Within  this 
unit  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Exposed  sites,  both  dry  and  mesic, 
on  steep  slopes  in  Metrosideros 
polymorpha-Dodonea  }nscosa  lowland 
shrubland  or  mesic  shrublands  and 
containing  one  or  more  of  the  following 
associated  native  species:  Artemesia  sp., 
Chamaesyce  sp.,  Coprosma  sp., 
Styphelia  tameiameiae,  or  Wikstroemia 
sp.;  and 

(2)  Elevations  between  271  and  1,140 
m  (889  and  3,739  ft). 

Family  Fabaceae:  Sesbania 
tomentoea  (ohai) 

Molokai  A2,  F,  and  G,  identified  in 
the  legal  descriptions  in  (a)(l)(iv){F), 
constitute  critical  habitat  for  Sesbania 
tomentosa  on  Molokai.  Within  these 
units  the  currentiy  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Scaevola  sericea  coastal  dry 
shrubland  on  windswept  slopes,  sea 
cliffs  and  weathered  basaltic  slopes  and 
containing  one  or  more  of  the  following 
associated  native  species:  Lipochaeta 
inteffrifolia,  Jacquemontia  sandwicensis, 
Sida  fallax,  or  Dodonea  viscosa;  and 

(2)  Elevations  between  sea  level  and 
516  m{0  and  1,692  ft). 

Family  Fabaceae:  Vigna  o-wahuenais 
(NCN) 

Molokai  F,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
critical  habitat  for  Vigna  o-wahuensis  on 
Molokai.  Within  this  imit  the  ciurentiy 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Ehy  to  mesic  grassland  and 
shrubland  and  containing  one  or  more 
of  the  following  associated  native 
species:  Chenopodium  oahuense, 
Cyperus  laevigatas,  Eragrostis  variabilis, 
Heteropogon  contortus,  Ipomoea  sp., 
Scaevola  sericea,  Sida  fallax,  Vitex 
rotundifolia,  Dodonea  viscosa,  or 
Styphelia  tameiameiae;  and 

(2)  Elevations  between  516  and  1,041 
m  (1,692  and  3,414  ft). 


Family  Gentianaceae:  Centaurium 
aebaeoidea  (awiwi) 

Molokai  Al.  A2.  Bl,  C,  and  D, 
identified  in  the  legal  descriptions  in 
(a)(l)(iv)(F),  constitute  critical  habitat 
for  Centaurium  sebaeoides  on  Molokai. 
Within  these  imits  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(i)  Volcanic  or  clay  soils  or  cliffs  in 
arid  coastal  areas  and  containing  one  or 
more  of  the  following  associated  native 
species:  Chamaesyce  celastroides, 
Dodonea  viscosa,  Fimbristylis  cymosa, 
Heteropogon  contortus,  Lipochaeta 
heterophylla,  Lipochaeta  integrifolia, 
Lycium  sandwicense,  Lysimachia 
mauritiana,  Mariscus  phleoides, 
Panicum  fauriei,  Panicum  torridum, 
Scaevola  sericea,  Schiedea  globosa, 
Sida  fallax,  Wikstroemia  uva-ursi. 
Artemisia  sp.,  Bidens  sp.,  Jaquemontia 
ovalifolia,  or  Lipochaeta  succulenta; 
and 

(2)  Elevations  between  sea  level  and 
409.  m(0  and  1,341  ft). 

Family  Lamiaceae:  Phylloategia 
mannii  (NCN) 

Molokai  Bl,  C,  and  F,  identified  in  the 
legal  descriptions  in  (a)(l)(iv){F), 
constitute  critical  habitat  for 
Phyllostegia  mannii  on  Molokai.  Within 
these  units  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

[1)  Shaded  sites  in  foggy  and 
windswept,  wet,  open,  Metrosideros 
polymorpha-dominated  montane  forest 
with  a  native  shrub  and  Cibotium  sp. 
understory  and  containing  one  or  more 
of  the  following  associated  native 
species:  Asplenium  sp.,  Broussaisia 
arguta,  Cheirodendron  trigynum, 
Coprosma  ochracea,  Cyanea  sp.. 
Dicranopteris  linearis,  Hedyotis 
hillebrandii,  Pipturus  albidus,  Pouteria 
sandwicensis,  Psychotria  sp., 
Touchardia  latifolia,  Vaccinium  sp.,  or 
Wikstromia  sp.;  and 

(2)  Elevations  between  590  and  1508 
m  (1.935  and  4,946  ft). 

Family  Lamiaceae:  Phylloategia 
mollis  (NCN) 

Molokai  F,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
critical  habitat  for  Phyllostegia  mollis  on 
Molokai.  Within  this  unit  the  ciurentiy 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

[1)  Mesic  Metrosideros  polymorpha 
forests;  and 

(2)  Elevations  between  551  and  1,216 
m  (1,807  and  3,988  ft). 


Family  Lamiaceae:  Stenogyne  bifida 
(NCN) 

Molokai  Bl  and  F,  identified  in  the 
legal  descriptions  in  (a)(l)(iv)(F), 
constitute  critical  habitat  for  Stenogyne 
bifida  on  Molokai.  Within  these  units 
the  currentiy  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Gulch  slopes  in  Metrosideros 
polymorpha-dommated  montane  mesic 
to  wet  forest  and  containing  one  or  more 
of  the  following  associated  native 
species:  Cibotium  sp..  Hedyotis  sp., 
Cyanea  sp.,  Dicranopteris  linearis, 
Dodonaea  viscosa,  Hedyotis 
hillebrandii,  Pipturus  albidus, 
Psychotria  sp.,  Styphelia  tameiameiae, 
Vaccinium  sp..  WUcstroemia  sp., 
Cheirodendron  trigynum,  Broussaisia 
arguta,  or  Pouteria  sandwicensis;  and 

(2)  Elevations  between.336  and  1,300 
m  (1,102  and  4,264  ft). 

Family  Loganiaceae:  Labordia 
triflora  (kiamakahala) 

Molokai  F,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
critical  habitat  for  Labordia  triflora  on 
Molokai.  Within  this  unit  the  currentiy 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(J)  Gulch  slopes  in  mixed  mesic 
Metrosideros  polymorpha  forest  and 
containing  one  or  more  of  the  following 
associated  native  species:  Pouteria 
sandwicensis,  Sadleria  cyatheoides, 
Nephrolepis  exalta,  Coprosma  sp., 
Myrsine  lessertiana,  or  Tetraplasandra 
hawaiensis;  and 

(2)  Elevations  between  191  and  1,143 
m  (626  and  3,749  ft). 

Family  Malvaceae:  Hibiscus 
amottianus  ssp.  immaculaius  (kokio 
ke  okeo) 

Molokai  Bl  and  C,  identified  in  the 
legal  descriptions. in  (a)(l)(iv)(F), 
constitute  critical  habitat  for  Hibiscus 
amottianus  ssp.  immaculatus  on 
Molokai.  Within  these  imits  the 
currentiy  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(1)  Steep  sea  clife  in  mesic  forests 
and  containing  one  or  more  of  the 
following  associated  native  species: 
Athyrium  spp.,  Canthium  odoratum, 
Cyanea  grimesiana,  Antidesma 
platyphyllum,  Boehmeria  ffandis, 
Diospyros  sandwicensis,  Pipturis  spp., 
Urera  glabra,  or  Metrosideros 
polymorpha;  and 

(2)  Elevations  between  8  and  1.014  m 
(26  and  3.326  ft). 
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Family  Malvaceae:  Hibiaeu* 
braekenridgei  (Mau  hao  hele) 

Molokai  G,  identified  in  the  legal 
description  in  (a)(l)(iv)(F).  constitutes 
critical  habitat  for  Hibiscus 
braekenridgei  on  Molokai.  Within  this 
unit  the  ciurently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Slopes  in  lowland  dry  forest  and 
shrubland;  and 

(2)  Elevations  between  11  and  467  m 
(36  and  1,531  ft). 

Family  Myitaceae:  Eugenia 
koolauen*i»  (Nioi) 

Molokai  F,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
critical  habitat  for  Eugenia  koolauensis 
on  Molokai.  Within  this  unit  the 
currently  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(1)  Rocky  gulches  or  gentle  slopes 
with  deep  soil  and  containing  one  or 
more  of  the  following  associated  native 
species:  Nestegis  sandwicensis, 
Nototrichium  sandwicensis,  Xylosma 
hawaiiense,  Diospyms  sandwicensis, 
Nesoluma  polynesicum,  Reynoldsia 
sandwicensis,  or  Erythrina 
sandwicensis;  and 

[2)  Elevations  between  475  and  989  m 
(1.558  and  3,244  ft). 

Family  Orchidaceae:  Plaianthera 
holoehaaifiQii 

Molokai  Bl  and  F,  identified  in  the 
legal  descriptions  in  (a)(l)(iv)(F), 
constitute  critical  habitat  for 
Platanthera  hoiochila  on  Molokai. 
Within  these  imits  the  currently  known 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

(1)  Slightly  sloping  ridgetops  in 
Metrosideros  polymorpha/ 
Cheirodendron  trigynum  wet  forest  or 
Metrosideros  polymorpha  mixed 
montane  bog  and  containing  one  or 
more  of  the  following  associated  native 
species:  Cibotium  sp.,  Oreobolus 
^rcatus,  or  Styphelia  tameiameiae;  and 

(2)  Elevations  between  551  and  1,382 
m  (1,807  and  4,532  ft). 

Family  Plantaginaceae:  Ptantago 
prineept  (Laukahi  kuahiwri) 

Molokai  Bl  and  F,  identified  in  the 
legal  descriptions  in  (a)(l)(iv)(F), 
constitute  critical  habitat  for  Plantago 
princeps  on  Molokai.  Within  these  units 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

[1)  Streambanks  in  Metrosideros 
polymorpha  lowland  mesic  forest  and 
containing  one  or  more  of  the  following 
associated  native  species:  Coprosma  sp.. 


Wikstroemia  oahuensis,  Pipturus 
albidus,  Dodonaea  viscosa,  Dryopteris 
unidentata,  or  Cyanea  sp.;  and 

[2]  Elevations  between  592  and  1,213 
m  (1,942  and  3,979  ft). 

Family  Poaceae:  Igehaemum  byrane 
(Hilo  ischaemum) 

Molokai  Bl.  B2,  C,  and  D,  identified 
in  the  legal  descriptions  in  (a)(l)(iv)(F), 
constitute  critical  habitat  for  Ischaemum 
byrone  on  Molokai.  Within  these  units 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Coastal  dry  shrubland  or  Artemisia 
cliff  communities,  near  the  ocean, 
among  rocks  or  on  basalt  cliffs  or  talus 
slopes  and  containing  one  or  more  of 
the  following  associated  native  species: 
Bidens  molokaiensis,  Hedyotis  littoralis, 
Lysimachia  mauritiana,  Fimbrystylis 
cymosa,  or  Pandanus  tectorius;  and 

(2)  Elevations  between  sea  level  and 
238  m  (0  and  781  ft). 

Family  Primulaceae:  Lyaimachia 
maxima  (NCN) 

Molokai  Bl.  C.  and  F.  identified  in  the 
legal  descriptions  in  (a){l)(iv)(F), 
constitute  critical  habitat  for  Lysimachia 
maxima  on  Molokai.  Within  these  units 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Metrosideros  polymorpha — 
Dicranopteris  linearis  montane  wet 
forest  and  containing  one  or  more  of  the 
following  associated  native  species: 
Psychotria  sp.,  Vaccinium  sp.,  Hedyotis 
sp.,  Dubautia  sp.,  or  Ilex  anomala;  and 

(2)  Elevations  between  446  and  1,324 
m  (1,463  and  4,343  ft). 

Family  Rubiaceae:  Hedyoti*  mannii 
(pUo) 

Molokai  Bl  and  F,  identified  in  the 
legal  descriptions  in  (a)(l)(iv)(F). 
constitute  critical  habitat  for  Hedyotis 
mannii  on  Molokai.  Within  these  units 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Dark,  narrow,  rocky  gulch  walls  in 
mesic  and  wet  forests  and  containing 
one  or  more  of  the  following  associated 
native  species:  Pipturus  sp.,  Cibotium 
sp..  Cyanea  sp..  Scaevola  sp.,  or 
Psychotria  sp.;  and 

(2)  Elevations  between  593  and  1,212 
m  (1,945  and  3,975  ft). 

Family  Rutaceae:  Melieope 
mticronulata  (alani) 

Molokai  F,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
critical  habitat  for  Melicope 
mucronulata  on  Molokai.  Within  this 
unit  the  currently  known  primary 


constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Steep,  west-or  north-facing  slopes 
in  mesic  Diospyros  sandwicensis/ 
Metrosideros  polymorpha  forest, 
Metrosideros  polymorpha/Dodonea 
viscosa  shrubland,  or  Metrosideros 
polymorpha/Styphelia  tameiameiae 
shrubland  and  containing  one  or  more 
of  the  following  associated  native 
species:  Alyxia  oliviformis,  Nestegis 
sandwicensis,  Coprosma  foliosa, 
Psychotria  mariniana,  Pleomele 
auwahiensis,  Osteomeles  anthyllidifolia, 
Ochrosia  compta,  Myrsine  lanaiensis, 
Alphitonia  ponderosa,  Pittosporum  sp., 
Hedyotis  terminalis,  Melicope 
hawaiensis,  or  Phyllanthus  sp.;  and 

(2)  Elevations  ^tween  199  and  1,143 
m  (653  and  3,749  ft). 

Family  Rutaceae:  Melicope  reflexa 
(alani) 

Molokai  C  and  F,  identified  in  the 
legal  descriptions  in  {a)(l)(iv)(F), 
constitute  critical  habitat  for  Melicope 
reflexa  on  Molokai.  Within  these  units 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(1)  Wet  Metrosideros  polymorpha- 
dominated  forest  with  native  trees,  such 
as  Cheirodendron  sp.,  and  containing 
one  or  more  of  the  following  associated 
native  species:  Cibotium  spp., 
Dicranopteris  linearis,  Syzygium 
sandwicensis,  Antidesma  platyphyllum, 
Alyxia  oliviformis,  Cheirodendron 
trigynum,  or  Freycinetia  arborea;  and 

(2)  Elevations  "between  319  and  1,508 
m  (1,046  and  4,946  ft). 

Family  Rutaceae:  Zahthoxylum 
hawaiiense  (ae) 

Molokai  F,  identified  in  the  legal 
description  in  (a){l)(iv)(F),  constitutes 
critical  habitat  for  Zanthoxylum 
hawaiiense  on  Molokai.  Within  this  unit 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(2)  Gulch  slopes  in  mesic 
Metrosideros  polymorpha  or  Diospyros 
sandwicensis  forest  and  containing  one 
or  more  of  the  following  associated 
native  species:  Dodonaea  viscosa, 
Styphelia  tameiameiae,  Pleomele 
auwahiensis,  Nestegis  sandwicensis, 
Alyxia  oliviformis,  Osteomeles 
anthyllidifolia,  Psychotria  spp.,  or 
Myrsine  lanaiensis;  and 

(2)  Elevations  between  754  and  1,084 
m  (2,473  and  3,555  ft). 

Family  Sapindaceae:  Aleetryon 
maerococeu*  var.  maeroeoeett* 
(mahoe) 

Molokai  F,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
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critical  habitat  for  Aleetryon 
macroeoecus  var.  maerocoeeus  on 
Molokai.  Within  this  unit  the  ciurently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Dry  or  talus  slopes  or  gulches 
within  dry  or  mesic  lowland  forest  and 
containing  one  or  more  of  the  following 
associated  native  species:  Dodonaea 
viscosa,  Nestegis  sandwicensis, 
Nothocestrum  sp.,  Pleomele  sp., 
Psychotria  sp.,  Streblus  pendulina, 
Myrsine  sp.,  and  Lipochaeta  sp.;  and 

(2)  Elevations  between  534  and  1,120 
m  (1,751  and  3,674  ft). 

Family  Urticaceae:  Neraudia  aericea 

(NGN) 

Molokai  F,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
critical  habitat  for  Neraudia  sericea  on 
Molokai.  Within  this  imit  the  ciurently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Gulch  slopes  and  gulch  bottoms  in 
lowland  dry  to  mesic  Metrosideros 
polymorpha — Dodonaea  viscosa — 
Styphelia  tameiameiae  shrubland  or 
forest  and  containing  one  or  more  of  the 
following  associated  native  species: 
Pleomele  auwahiensis,  Alyxia 
olivifomis,  Coprosma  sp.,  or  Hedyotis 
sp.;  and 

(2)  Elevations  between  691  and  1,043 
m  (2,266  and  3,421  ft). 

Family  Violaceae:  Isodendrion 
pyri/b/ium  (wahine  noho  kula) 

Molokai  G,  identified  in  the  legal 
description  in  (a)(l)(iv){F),  constitutes 
critical  habitat  for  Isodendrion 
pyrifolium  on  Molokai.  Within  this  unit 
the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

[1)  Dry  shrublands  and  containing  one 
or  more  of  the  following  associated 
native  species:  Dodonaea  viscosa, 
Heteropogon  eontortus,  Styphelia 
tameiameiae,  or  Bidens  menziesii;  and 

(2)  Elevations  between  69  and  422  ra 
(226  and  1,384  ft). 

(B)  Ferns  and  Fern  Allies. 

Family  Adiantaceae:  Pteris  lidgatei 

(NGN) 

Molokai  C,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
critical  habitat  for  Pteris  lidgatei  on 
Molokai.  Within  this  unit  the  currently 
known  primary  constituent  elements  of 


critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Steep  stream  banks  in  wet  forest; 
and 

(2)  Elevations  between  78  to  1,266  m 
(256  to  4,152  ft). 

Family  Aspleniaceae:  Ctenitia 
squamigera  (pauoa) 

Molokai  F.  identified  in  the  legal 
description  in  (a)(l)(iv)(F).  constitutes 
critical  habitat  for  Ctenitis.squamigera 
on  Molokai.  Within  this  imit  the 
ciurently  known  primary  constituent 
elements  of  critical  habitat  are  the 
habitat  components  provided  by: 

(1)  Mesic  forest  or  gulch  slopes  and 
contcdning  one  or  more  of  the  following 
associated  native  species:  Metrosideros 
polymorpha,  Diospyros  sandwicensis, 
Nestegis  sandwicensis,  Xylosma 
hawaiiense,  Pouteria  sandwicensis, 
Nephrolepis  exaltata,  Carex  meyenii, 
Dryopteris  unidentata,  or  Pleomele 
auwahiensis;  and 

(2)  Elevations  between  757  and  1.133 
m  (2,483  and  3,716  ft). 

Family  Aspleniaceae:  Diellia  erecta 
(Asplenium-leaved  Diellia) 

Molokai  F,  identified  in  the  legal 
description  in  (a)(l)(iv)(F).  constitutes 
critical  habitat  for  Diellia  erecta  on 
Molokai.  Within  this  unit  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Mixed  mesic  forest  or  mesic 
Diospyros  sandwicensis  forest  and 
containing  one  or  more  of  the  following 
associated  native  species:  Alyxia 
oliviformis,  Metrosideros  polymorpha, 
Bobea  sp.,  Coprosma  foliosa,  Dodonea 
viscosa,  Dryopteris  unidentata,  Myrsine 
sp.,  Ochrosia  comta,  Dubautia  linearis 
ssp.  opposita,  Psychotria  sp.,  Pleomele 
auwahiensis,  Sophora  chrysophylla, 
Styphelia  tameiameiae,  Syzygium 
sandwicensis,  or  Wikstroemia  sp.;  and 

(2)  Elevations  between  750  and  1,133 
m  (2,460  and  3,716  ft). 

Family  Aspleniaceae:  Diplaxium 
molokaiense  (NGN) 

Molokai  C,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitute 
critical  habitat  for  Diplazium 
molokaiense  on  Molokai.  Within  this 
unit  the  currently  known  primary 
constituent  elements  of  critical  habitat 
are  the  habitat  components  provided  by: 

(I)  Steep,  rocky,  wooded  gulch  walls 
in  wet  forests;  and 


(2)  Elevations  between  97  and  1,349 
m  (318  and  4,424  ft). 

Family  Grammitidaceae: 
Adenophoroua  periens  (pendant  kihi 
fern) 

Molokai  Bl,  C,  and  F,  identified  in  the 
legal  description  in  (a)(l)(iv)(F), 
constitute  critical  habitat  for 
Adenophowus  periens  on  Molokai. 
Within  this  unit  the  currently  kriowm 
primary  constituent  elements  of  critical 
habitat  are  the  habitat  components 
provided  by: 

[1)  Epiphytic  surfaces  on  Metrosideros 
polymorpha  trunks  found  in  well- 
developed,  closed  canopy  Metrosideros 
polymorpha-Myrsine  lessertiana  forest 
providing  deep  shade  and  high 
humidity  and  containing  one  or  more  of 
the  following  associated  native  species: 
Broussasia  arguta,  Cheirodendron 
trigynum,  Coprosma  ochracea,  Cyanea 
sp.,  Cyrtandra  sp.,  Dicranopteris  ' 
linearis,  Freycinetia  arborea,  Hedyotis 
terminalis,  Labordia  hirtella, 
Machaerina  angustifolia,  Psychotria 
hexandra,  Styphelia  tameiameiae.  Ilex 
anomala,  Vaccinium  calycinum, 
Cibotium  glaucum,  Melicope  sp.,  Viola 
robusta,  Stenogyne  kamehamehae, 
Anoeetochilus  sandvicensis,  or 
Syzygium  sandwicensis;  and 

(2)  Elevations  between  811  and  1,508 
m  (2,660  and  4,946  ft). 

Family  Marsileaceae:  Marailea  villoea 
(ihiihi) 

Molokai  Al,  identified  in  the  legal 
description  in  (a)(l)(iv)(F),  constitutes 
critical  habitat  for  Marsilea  villosa  on 
Molokai.  Within  this  unit  the  currently 
known  primary  constituent  elements  of 
critical  habitat  are  the  habitat 
components  provided  by: 

(1)  Shallow  depressions  in  clay  soil, 
or  lithified  sand  dunes  overlaid  with 
alluvial  clay,  in  open  areas  or  areas  with 
minimal  shading  and  containing  one  or 
more  of  the  following  associated  native 
species:  Heteropogon  eontortus,  Sida 
fallax,  Waltheria  indica,  Centaurium 
sebaeoides,  Tetramolopium  sylvae.  or 
Schiedea  globosa;  and 

(2)  Elevations  between  125  and  172  m 
(410  and  564  ft). 

Dated:  March  20,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
(FR  Doc.  02-7143  Filed  4-4-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
(FRL-7155-8] 
mN  2060— AF31 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  General  Provisions;  and 
Requirements  for  Control  Technology 
Determinations  for  Major  Sources  in 
Accordance  with  Clean  Air  Act 
Sections,  Sections  112(g)  and  112(1) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  amendments. 

summary:  On  March  16. 1994.  the  EPA 
promulgated  General  Provisions  for 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  and 
other  regulatory  requirements  that  are 
established  under  section  112  of  the 
Clean  Air  Act  (CAA).  In  today's  action, 
we  are  promulgating  amendments  to  the 
General  Provisions  that  revise  and 
clarify  several  of  the  current  provisions. 

We  are  promulgating  these 
amendments,  in  part,  as  a  result  of 
decisions  reached  in  settlement 
negotiations  conducted  between 
petitioners  who  filed  for  review  of  the 
General  Provisions  and  the  EPA,  as  well 
as  internal  EPA  discussions  on  issues 
regarding  implementation  of  the  General 
Provisions.  The  promulgated 
amendments  also  reflect  our  response  to 
public  comments. 

In  a  separate  action  in  today's  Federal 
Register,  we  are  also  amending 
regulations  on  National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Solvent  Extraction  for  Vegetable  Oil 
Production,  in  a  direct  final  rule  in 
order  to  resolve  inconsistencies  between 
that  rule  and  these  amendments  to  the 
General  Provisions. 

In  addition,  in  today's  action,  we  are 
promulgating  amendments  to  the  rule 
that  establishes  equivalent  emission 
limitations  by  permit  under  section 
112{j)  of  the  CAA.  The  "section  112(j)" 
rule  establishes  requirements  and 
procedures  for  owners  or  operators  of 
major  sources  of  hazardous  air 
pollutants  (HAP)  and  permitting 
authorities  to  comply  with  section 
112(j).  The  section  112(j)  rule  was 
promulgated  on  May  20, 1994. 

These  amendments  have  been 
developed  in  response  to  settlement 
negotiations  conducted  between 
petitioners  who  filed  for  review  of  the 
section  112(j)  rule  and  the  EPA,  as  well 
as  internal  EPA  discussions  regarding 
implementation  of  the  section  112(j) 


rule.  The  promulgated  amendments  to 
the  section  112(j)  rule  also  reflect  our 
response  to  public  comments. 
EFFECTIVE  DATE:  April  5,  2002. 
ADDRESSES:  Docket  No.  A-2001-02,  Part 
63  General  Provisions  (Subpart  A)  and 
Section  112{j)  Regulations  (Subpart  B) 
Litigation  Settlement  Amendments, 
contains  supporting  information  used  in 
developing  these  amendments.  This 
docket  is  located  at  the  U.S.  EPA,  401 
M  Street,  SW,  Washington,  DC  20460  in 
room  M-1500,  Waterside  Mall  (groimd 
floor),  and  is  available  for  public 
inspection  and  copying  from  8:30  a.m. 
through  5:30  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  applicability 
and  rule  determinations,  contact  your 
State  or  local  permitting  agency 
representative  or  the  appropriate  EPA 
Regional  Office  representative.  For 
further  information  concerning  the 
development  of  these  rule  amendments, 
contact  Mr.  Rick  Colyer,  U.S.  EPA, 
Office  of  Air  Quality  Planning  and 
Standards,  Minerals  and  Inorganic 
Chemicals  Group,  C504-05,  Research 
Triangle  Park,  North  Carolina,  27711, 
telephone  (919)  541-5262,  e-mail 
coIyer.rick@epa  .gov. 

SUPPLEMENTARY  INFORMATK>N:  Docket. 
The  docket  is  an  organized  and 
complete  file  of  the  record  compiled  by 
EPA  in  the  development  of  this 
rulemaking.  The  docket  is  a  dynamic 
file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
docimients  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  background  information 
document  and  the  proposal  and 
promulgation  preamble  and  standards 
for  this  rulemaking,  the  contents  of  the 
docket  will  serve  as  the  record  in  the 
case  of  judicial  review.  (See  section 
307(d)(7)(A)  of  the  CAA.)  All  these 
materials  are  available  for  review  in  the 
docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

Worldwide  Web  (WWW),  la  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  promulgated 
rule  amendments  will  also  be  available 
on  the  WWW  through  the  Technology 
Transfer  Network  (TTN).  Following  the 
Administrator's  signature,  a  copy  of  the 
rule  will  be  posted  on  the  TTN's  policy 
and  guidance  page  for  newly  proposed 


or  promulgated  rules:  http:// 

www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Regulated  Entities.  Categories  and 
entities  potentially  regulated  by  this 
action  include  all  section  112  source 
categories  listed  under  section  112(c)  of 
the  CAA. 

Industry  Group:  Source  Category 

Fuel  Combustion 

Combustion  Turbines 

Engine  Test  Facilities 

Industrial  Boilers 

Institutional/Commercial  Boilers 

Process  Heaters 

Reciprocating  Internal  Combustion  Engines 

Rocket  Testing  Facilities 

Non-Ferrous  Metals  Processing 

Primary  Aluminum  Production 
Primary  Copper  Smelting 
Primary  Lead  Smelting 
Primary  Magnesium  Refining 
Secondary  Aluminum  Production 
Secondary  Lead  Smelting 

Ferrous  Metals  Processing 

Coke  By-Product  Plants 

Coke  Ovens:  Charging,  Top  Side,  and  Door 

Leaks 
Coke  Ovens:  Pushing,  Quenching,  Battery 

Stacks 
Ferroalloys  Production:  Silicomanganese  and 

Ferromanganese 
Integrated  Iron  and  Steel  Manufacturing 
Iron  Foundries  Electric  Arc  Furnace  (EAF) 

Operation 
Steel  Foundries 
Steel  Pickling— HCl  Process  Facilities  and 

Hydrochloric  Acid  Regeneration 

Mineral  Products  Processing 

Alumina  Processing 

Asphalt  Concrete  Manufacturing 

Asphalt  Processing 

Asphalt  Roofing  Manufacturing 

Asphalt/Coal  Tar  Application— Metal  Pipes 

Clay  Products  Manufacturing 

Lime  Manufacturing 

Mineral  Wool  Production 

Portland  Cement  Manufacturing 

Refractories  Manufacturing 

Taconite  Iron  Ore  Processing 

Wool  Fiberglass  Manufacturing 

Petroleum  and  Natural  Gas  Production  and 
Refining 

Oil  and  Natural  Gas  Production 
Natural  Gas  Transmission  and  Storage 
Petroleum  Refineries — Catalytic  Cracking 
(Fluid  and  other)  Units,  Catalytic 
Reforming  Units,  and  Sulfur  Plant  Units 
Petroleum  Refineries — Other  Sources  Not 
Distinctly  Listed 

Liquids  Distribution 

Gasoline  Distribution  (Stage  1) 
Marine  Vessel  Loading  Operations 
Organic  Liquids  Distribution  (Non-Gasoline) 
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Surface  Coating  Processes 

Aerospace  Industries 

Auto  and  Light  Duty  Truck 

Large  Appliance 

Magnetic  Tapes 

Manufacture  of  Paints,  Coatings,  and 

Adhesives 
Metal  Can 
Metal  Coil 
Metal  Furniture 

Miscellaneous  Metal  Parts  and  Products 
Paper  and  Other  Webs 
Plastic  Parts  and  Products 
Printing,  Coating,  and  Dyeing  of  Fabrics 
Printing/Publishing 
Shipbuilding  and  Ship  Repair 
Wood  Building  Products 
Wood  Furniture 

Waste  Treatment  and  Disposal 

Hazardous  Waste  Incineration 
Municipal  Landfills 

Off-Site  Waste  and  Recovery  Operations 
Publicly  Owned  Treatment  Works  (POTW) 

Emissions 
Sewage  Sludge  Incineration 
Site  Remediation 
Solid  Waste  Treatment,  Storage  and  Disposal 

Facilities  (TSDF) 

Agricultural  Chemicals  Production 

Pesticide  Active  Ingredient  Production 

Fibers  Production  Processes 

Acrylic  Fibers/Modacrylic  Fibers  Production 

Rayon  Production 

Spandex  Production 

Food  and  Agriculture  Processes 

Manufacturing  of  Nutritional  Yeast 
Cellulose  Food  Casing  Manufacturing 
Vegetable  Oil  Production 

Pharmaceutical  Production  Processes 

Pharmaceuticals  Production 

Polymers  and  Resins  Production 

Acetal  Resins  Production 
Acrylonitrile-Butadiene-Styrene  Production 
Alkyd  Resins  Production 
Amino  Resins  Production 
Boat  Manufacturing 
Butyl  Rubber  Production 
Carboxymethylcellulose  Production 
Cellophane  Production 
Cellulose  Ethers  Production 
Epichlorohydrin  Elastomers  Production 
Epoxy  Resins  Production 
Ethylene-Propylene  Rubber  Production 
Flexible  Polyurethane  Foam  Production 
Hypalon  (tm)  Production 
Maleic  Anhydride  Copolymers  Production 
Methylcellulose  Production 
Methyl  Methacrylate-Acrylonitrile- 

Butadiene-Styrene  Production 
Methyl  Methacrylate-Butadiene-Styrene 

Terpolymers  Production 
Neoprene  Production 
Nitrile  Butadiene  Rubber  Production 
Nitrile  Resins  Production 
Non-Nylon  Polyamides  Production 
Phenolic  Resins  Production 
Polybutadiene  Rubber  Production 
Polycarbonates  Production 
Polyester  Resins  Production 
Polyether  Polyols  Production 
Polyethylene  Terephthalate  Production 


Polymerized  Vinylidene  Chloride  Production 
Polymethyl  Methacrylate  Resins  Production 
Polystyrene  Production 
Polysulfide  Rubber  Production 
Polyvinyl  Acetate  Emulsions  Production 
Polyvinyl  Alcohol  Production 
Polyvinyl  Butyral  Production 
Polyvinyl  Chloride  and  Copolymers 

Production 
Reinforced  Plastic  Composites  Production 
Styrene-Acrylonitrile  Production 
Styrene-Butadiene  Rubber  and  Latex 

Production 

Production  of  Inorganic  Chemicals 

Ammonium  Sulfate  Production — 
Caprolactam  By-Product  Plants 
Carbon  Black  Production 
Chlorine  Production 
Cyanide  Chemicals  Manufacturing 
Fumed  Silica  Production 
Hydrochloric  Acid  Production 
Hydrogen  Fluoride  Production 
Phosphate  Fertilizers  Production 
Phosphoric  Acid  Manufacturing 
Uranium  Hexafluoride  Production 

Production  of  Organic  Chemicals 

Ethylene  Processes 

Quaternary  Ammonium  Compounds 

Production 
Synthetic  Organic  Chemical 

Miscellaneous  Processes 
Benzyltrimethylammonium  Chloride 

Production 
Butadiene  Dimers  Production   ' 
Carbonyl  Sulfide  Production 
Cellulosic  Sponge  Manufacturing 
Chelating  Agents  Productioi\ 
Chlorinated  Paraffins 
Chromic  Acid  Anodizing 
Conunercial  Dry  Cleaning 

(Perchloroethylene) — Transfer  Machines 
Commercial  Sterilization  Facilities 
Decorative  Chromium  Electroplating 
Dry  Cleaning  (Petroleum  Solvent) 
Ethylidene  Norbomene  Production 
Explosives  Production 
Fle)dble  Polyurethane  Foam  Fabrication 

Operations 
Friction  Products  Manufacturing 
Halogenated  Solvent  Cleaners 
Hard  Chromium  Electroplating 
Hydrazine  Production 
Industrial  Dry  Cleaning 

(Perchloroethylene)-— Dry-to-Dry  Machines 
Industrial  Dry  Cleaning 

(Perchloroethylene)— Transfer  Machines 
Industrial  Process  Cooling  Towers 
Leather  Tanning  and  Finishing  Operations 
OBPA/l,3-Diisocyanate  Production 
Paint  Stripping  Operations 
Photographic  Chemicals  Production 
Phthalate  Plasticizers  Production 
Plywood  and  Composite  Wood  Products 
Polyether  Polyols  Production 
Pulp  and  Paper  Production 
Rubber  Chemicals  Manufacturing 
Rubber  Tire  Manufacturing 
Semiconductor  Manufactiuing 
Symmetrical  Tetrachloropyridine  Production 

Categories  of  Area  Sources 

Chromic  Acid  Anodizing 
Conunercial  Dry  Cleaning 
(Perchloroethylene)— Dry-to-Dry  Machines 


Commercial  Dry  Cleaning 

(Perchloroethylene) — Transfer  Machines 
Commercial  Sterilization  Facilities 
Decorative  Chromium  Electroplating 
Halogenated  Solvent  Cleaners 
Hard  Chromium  Electroplating 
Secondary  Lead  Smelting 

This  list  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  you  are  regulated  by  this 
action,  you  should  examine  the  section 
112(d)  regulation  for  your  source 
category.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section.  Only 
source  categories  for  which  standards 
have  not  been  promulgated  by  May  15, 
2002,  are  affected  by  the  section  112(j) 
regulation. 

Judicial  Review.  The  amendments  to 
the  General  Provisions  and  the  section 
112(j)  provisions  were  proposed  on 
March  23,  2001  (66  FR  16318).  Today's 
action  announces  EPA's  final  decision 
on  the  amendments.  Under  section 
307(b)(1)  of  the  CAA,  judicial  review  of 
these  amendments  is  available  only  by 
filing  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  by  June  4,  2002.  Under 
section  307(d)(7)(B). of  the  CAA,  only 
those  objections  to  this  rule  that  were 
raised  with  reasonable  specificity 
during  the  period  for  public  comment 
may  be  raised  during  judicial  review. 
Moreover,  under  section  307(b)(2)  of  the 
CAA,  the  requirements  that  are  the 
subject  of  today's  final  rule  may  not  be 
challenged  separately  in  civil  or 
criming  proceedings  brought  by  the 
EPA  to  enforce  these  requirements. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows:  . 

I.  Background 

A.  General  Provisions 

B.  Section  11 2(j)  Provisions 

II.  What  significant  comments  did  we 

consider  and  what  are  the  major  changes 
to  the  proposed  amendments  to  the 
General  Provisions? 

A.  Comments  and  Changes  in  Response  to 
Our  Requests  for  Comments 

B.  Other  Comments  and  Changes 
m.  What  significant  comments  did  we 

consider  and  what  are  the  major  chaises 
to  the  proposed  amendments  to  the 
section  112(j)  provisions? 

A.  Impact  of  Missing  the  Section  112(j) 
Deadline 

B.  Conunents  and  Changes  in  Response  to 
our  Requests  for  Comments 

C.  Other  Comments  and  Changes 
IV.  What  is  the  section  112(j)  process? 

A.  If  I  am  an  owner  or  operator  of  a  source, 
what  must  I  do? 
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B.  If  I  am  the  permitting  authority  for  a 
source  subject  torsection  112(j),  what 
must  I  do? 

C.  What  happens  when  a  rule  comes  out 
after  the  hammer  date  for  a  given  source 
category? 

V.  What  are  the  environmental,  energy,  cost, 

and  economic  impacts  of  this  rule? 

VI.  What  are  the -administrative  requirements 

for  this  rule? 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Executive  Order  13132,  Federalism 

D.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

E.  Unfunded  Mandates  Reform  Act  of  1995 

F.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  5  U.S.C.  601  et  seq. 

G.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

H.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 
1.  Congressional  Review  Act 
J.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

I.  Background 

A.  General  Provisions 

Section  112  of  the  CAA  requires  us  to 
list  categories  and  subcategories  of 
major  sources  and  area  sources  of  HAP 
and  to  establish  NESHAP  for  the  listed 
source  categories  and  subcategories. 
Major  sources  of  HAP  are  those  that 
have  the  potential  to  emit  greater  than 
10  tons  per  year  of  any  one  HAP  or  25 
tons  per  year  of  any  combination  of 
HAP.  Area  sources  of  HAP  are  those 
sources  that  do  not  have  potential  to 
emit  greater  than  10  tons  per  year  of  any 
one  HAP  and  25  tons  per  year  of  any 
combination  of  HAP.  The  General 
Provisions  to  40  CFR  part  63  establish 
the  framework  for  emission  standards 
and  other  requirements  developed 
pursuant  tp  section  112(d)  of  the  CAA. 
The  General  Provisions  eliminate  the 
repetition  of  general  information  and 
requirements  in  individual  NESHAP  by 
consolidating  all  generally  applicable 
information  in  one  location.  They 
include  sections  on  applicability, 
definitions,  compliance  dates  and 
requirements,  monitoring, 
recordkeeping  and  reporting,  among 
others.  In  addition,  they  include 
administrative  sections  concerning 
actions  that  the  EPA  (or  delegated 
authorities)  must  take,  such  as  making 
determinations  of  applicability, 
reviewing  applications  for  approval  of 
new  construction,  responding  to 
requests  for  extensions  or  waivers  of 
applicable  requirements,  and  generally 


enforcing  national  standards  for 
controlling  toxic  air  pollutants.  The 
General  Provisions  become  applicable  to 
a  section  112(d)  source  category  rule 
when  the  source  category  rule  is 
promulgated  and  becomes  effective. 
The  General  Provisions  to  part  63 
were  developed  in  a  collaborative 
process  that  included  input  from 
industry  and  other  interested  parties. 
On  August  11, 1993,  we  proposed  the 
General  Provisions  in  the  Federal 
Register  (58  FR  42760).  We  received 
numerous  comments  on  that  proposal 
from  industry  groups,  environmental 
groups,  and  State  and  local  agencies. 
Those  comments  addressed  a  wide 
range  of  issues  and  requirements  in  the 
proposed  rulemaking.  We  published  our 
final  decisions  regarding  the  General 
Provisions  in  the  Federal  Register  on 
March  16,  1994  (59  FR  12408).  In  the 
preamble  to  the  promulgated  rule,  we 
discussed  major  comments  on  the 
proposal  and  our  responses  to  those 
comments.  We  addressed  other 
comments  in  the  Background 
Information  Document  (BID)  for  the 
promulgated  rulemaking  (EPA-450/3- 
91-019b).  In  responding  to  comments, 
we  made  some  changes  and  some 
clarifications  to  the  final  package  and 
retained  other  provisions  where  the 
Agency  believed  it  was  appropriate  to 
do  so. 

On  May  16, 1994,  six  petitioners  filed 
for  review  of  the  General  Provisions. 
They  cited  a  variety  of  issues  raised  in 
comments  on  the  proposed  rule  whose 
resolution  they  believed  to  be 
inappropriate.  In  addition,  we  identified 
other  changes  that  would  clarify  the 
EPA's  original  intent.  On  March  23, 
2001  (66  FR  16318),  we  proposed 
changes  to  the  General  Provisions  based 
on  the  outcome  of  settlement 
negotiations  between  the  EPA  and  the 
petitioners,  as  well  as  on  other  internal 
EPA  deliberations.  We  received  27 
public  comment  letters  in  response  to 
oiir  proposal.  In  section  II  of  this 
preamble,  we  discuss  our  responses  to 
these  public  comments  and  the  specific 
changes  that  were  made  to  the  proposed 
amendments  to  reflect  our  responses. 
The  amendments  to  the  General 
Provisions  being  promulgated  today 
reflect  decisions  which  we  made  in 
connection  with  settlement  negotiations 
between  the  EPA  and  the  petitioners, 
and  our  responses  to  the  public 
conunents  on  the  proposed 
amendments. 

In  a  separate  action,  we  are 
promulgating  changes  to  the  Vegetable 
Oil  NESHAP  in  response  to  public 
comments  on  the  proposed  amendments 
to  the  General  F*rovisions.  These 
changes  are  discussed  briefly  in  section 


n  of  this  preamble  and  more  extensively 
in  the  preamble  to  the  direct  final  action 
on  the  Vegetable  Oil  NESHAP. 

The  amendments  finalized  with 
today's  action  clarify  and  alter  certain 
sections  of  the  General  Provisions. 

B.  Section  112(j)  Provisions 

The  1990  Amendments  to  section  112 
of  the  CAA  included  a  new  section 
112(j)  which  is  entitled  "Equivalent 
Emission  Limitation  by  Permit."  Section 
112(j)(2)  provides  that  the  provisions  of 
section  112(j)  apply  if  the  EPA  misses  a 
deadline  for  promulgation  of  a  standard 
under  section  112(d)  established  in  the 
source  category  schedule  for  standards. 
After  the  effective  date  of  a  title  V 
permit  program  in  a  State,  section 
112(j)(3)  requires  the  owner  or  operator 
of  a  major  source  in  a  source  category 
for  which  the  EPA  failed  to  promulgate 
a  section  112(d)  standard  to  submit  a 
permit  application  18  months  after  the 
missed  promulgation  deadline.  Section 
112(j)(5)  also  specifies  that  if  the 
applicable  criteria  for  voluntary  early 
reductions  established  under  section 
112(i)(5)  are  met,  then  this  alternative 
emission  limit  satisfies  the  requirements 
of  section  112(j),  provided  that  the 
emissions  reductions  are  achieved  by 
the  missed  promulgation  date. 

The  rule  proposing  to  implement 
section  112(j)  of  the  CAA  was  published 
on  July  13. 1993  (58  FR  37778).  Public 
comments  received  on  the  proposed 
rule  were  considered,  and  changes  we 
deemed  appropriate  were  made  in 
developing  a  final  rule. 

On  May  20, 1994  (59  FR  26429),  we 
issued  a  final  rule  for  implementing 
section  112(j).  That  rule  requires  major 
source  owners  or  operators  to  submit  a 
permit  application  by  the  date  18 
months  after  a  missed  date  on  the 
regulatory  schedule.  As  required  imder 
section  112(j)  of  the  CAA,  the  section 
112{j)  rule  establishes  requirements  for 
the  content  of  permit  applications, 
contains  provisions  governing  the 
establishment  of  the  maximum 
achievable  control  technology  (MACT)- 
equivalent  emission  limitations  by  the 
permitting  authority,  includes  the 
criteria  for  the  reviewing  authority  to 
determine  completeness,  and  allows  the 
applicant  up  to  6  months  to  revise  and 
resubmit  the  application.  As  required  in 
section  112(j)(5)  of  the  CAA,  the  rule 
also  establishes  compliance  dates: 

No  such  pollutant  may  be  emitted  in 
amounts  exceeding  an  emission  limitation 
contained  in  a  permit  immediately  for  new 
sources  and,  as  expeditiously  as  practicable, 
but  not  later  than  the  date  3  years  after  the 
permit  is  issued  for  existing  sources  or  such 
other  compliance  date  as  would  apply  under 
subsection  (i). 
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Several  petitioners  filed  for  review  of 
several  provisions  of  the  section  112(j) 
rule  that  they  believed  needed  to  be 
clarified  or  streamlined.  On  March  23, 
2001  (66  FR  16318),  we  proposed 
changes  to  the  section  112(j)  rule  based 
on  the  outcome  of  settlement 
negotiations  between  the  EPA  and  the 
petitioners,  as  well  as  on  other  internal 
EPA  deliberations.  We  received  27 
public  comment  letters  in  response  to 
our  proposal.  In  section  III  of  this 
preamble,  we  discuss  our  responses  to 
these  public  comments  and  the  specific 
changes  that  were  made  to  the  proposed 
section  112(j)  amendments  to  reflect 
those  public  comments.  The 
amendments  to  the  section  112(j)  rule 
being  promulgated  today  reflect 
decisions  which  we  made  in  coimection 
with  settlement  negotiations  between 
the  EPA  and  the  litigants,  as  well  as  our 
response  to  the  public  comments  on  the 
proposed  amendments. 

n.  What  Significant  Comments  Did  We 
Consider  and  What  Are  the  Major 
Changes  to  the  Proposed  Amendments 
tq  the  General  Provisions? 

(While  we  received  many  comments 
on  the  proposed  amendments  to  the 
General  Provisions,  most  comment ers 
expressed  general  support  for  the 
proposed  changes.  For  this  reason,  the 
majority  of  amendments  were 
promulgated  as  proposed.  A 
comprehensive  summary  of  public 
comments  and  responses  can  be  found 
in  "National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  General  Provisions  and 
Requirements  for  Control  Technology 
Eteterminations  for  Major  Soiuces  in 
Accordance  with  Clean  Air  Act 
Sections,  Sections  112(g)  and  112(j)— 
Backgroimd  Information  for  Standards," 
(EPA  453/R-02-002).  This  preamble 
discusses  the  significant  comments 
received  and  major  changes  made. 
Additional  minor  changes  and 
clarifications  are  discussed  in  the 
Background  Information  Dociunent 
(BID)  cited  above.  In  the  proposed 
amendments  to  the  General  Provisions, 
we  specifically  discussed  and  solicited 
comments  on  certain  issues.  In  addition, 
we  received  conunents  on  other 
proposed  amendments  to  the  General 
Provisions. 

A.  Comments  and  Changes  in  Response 
to  Our  Requests  for  Conunents 

In  the  proposal  preamble,  we 
discussed  the  presumptive  applicability 
of  the  General  I*rovisions,  which  has 
been  an  issue  of  concern  for  industry 
petitioners.  We  believe  that  the 
presumptive  applicability  of  the  General 
Provisions  serves  an  important  and 


valid  purpose  by  eliminating  the 
repetition  of  common  provisions  in 
individual  NESHAP.  While  we 
reiterated  that  the  General  Provisions  do 
apply  unless  specifically  overridden,  we 
acknowledged  the  potential  for 
confusion  regarding  the  actual 
requirements  for  sources  when  General 
Provisions  requirements  are  not  tailored 
to  specific  source  categories.  For  several 
years,  we  have  included  a  table  for  most 
part  63  subparts  that  indicates  the 
applicability  of  each  provision  of  the 
General  Provisions  to  a  particular 
subpart.  To  codify  this  practice,  we 
proposed  to  amend  the  General 
Provisions  to  require  individual 
subparts  to  explicitly  state  which 
General  Provisions  requirements  are 
included  in  the  relevant  standard  and 
which  are  not. 

In  addition,  we  requested  comment 
on  "any  conflicts  *  *  *  that  result 
solely  from  applying  these  proposed 
amendments  to  the  General  Provisions 
to  promulgated  part  63  subparts."  One 
commenter  identified  such  a  conflict 
between  the  startup,  shutdown, 
malfimction  (SSM)  provisions  of  the 
Vegetable  Oil  Production  NESHAP  and 
those  provisions  in  the  General 
Provisions.  Specifically,  the  commenter 
noted  that  proposed  40  CFR 
63.6(e)(3)(iv),  which  requires  reporting 
of  actions  inconsistent  with  the  Startup, 
Shutdown,  and  Malfunction  Plan 
(SSMP)  if  the  emissions  exceed  the 
relevant  standard,  does  not  comport 
with  subpart  GGGG.  The  Vegetable  Oil 
NESHAP  require  reporting  of  such 
actions  regardless  of  whether  the 
standard  was  exceeded.  The  commenter 
also  specifically  noted  that  proposed  40 
CFR  63.6(e)(3)(viii),  the  requirement  to 
report  modifications  to  the  SSMP  in  the 
semiaimual  report,  should  not  apply  to 
sources  subject  to  subpart  GGGG.  as 
subpart  GGGG  does  not  require  a 
semiannual  report. 

We  agree  that  the  proposed 
amendments  would  have  had  a 
substantive  impact  on  the  Vegetable  Oil 
NESHAP.  However,  the  commenter  has 
misinterpreted  the  intent  of  the  changes, 
which  was  to  reduce  burden. 

We  agree  with  the  commenter's 
assessment  that  certain  SSM  provisions 
in  the  proposed  amendments  are 
inconsistent  with  the  promulgated 
Vegetable  Oil  NESHAP.  We  had 
previously  reviewed  the  existing  rules 
and  did  not  ideiitify  any  substantive 
problems.  However,  the  Vegetable  Oil 
NESHAP  were  promulgated  after  our 
review  and  subsequent  proposal  of  the 
amendments.  We  have  discussed  the 
implications  writh  the  commenter  and  as 
a  residt.  we  are  amending,  in  a  separate 
Federal  Register  notice,  several 


provisions  in  the  Vegetable  Oil  NESHAP 
related  to  SSM  requirements  to 
eliminate  unintended  inconsistencies. 
The  Vegetable  Oil  NESHAP  include 
specifically  tailored  SSM  provisions 
and,  thus,  sources  covered  by  the 
Vegetable  Oil  NESHAP  should  look  to 
that  rule  for  their  applicable  SSM 
provisions. 

Specifically,  we  are  correcting  the 
explanation  coliunn  of  Table  1  of  40 
CFR  63.2870  as  it  applies  to  40  CFR 
63.6(e)  to  state,  "implement  your  plan 
as  specified  in  §63.2852."  Table  1  also 
now  indicates  specifically  that  40  CFR 
63.6(e)(3)(iii),  (iv),  and  (viii)  do  not 
apply  to  Vegetable  Oil  NESHAP  affected 
sources;  this  clarifies  that  not  all  of  40 
CFR  63.6(e)  applies,  as  the  rule  was 
origiiially  promulgated. 

WeWe  dso  amending  the  first 
sentence  of  40  CFR  63.2861(d)  to  clarify 
that  owners  or  operators  must  submit  an 
immediate  SSM  report  if  an  SSM  is 
handled  differently  from  the  procedures 
in  the  SSM  plan  and  the  emission 
standards  are  exceeded.  We  are  also 
amending  the  third  sentence  of  40  CFR 
63.2852  to  clarify  that  the  SSMP  does 
not  have  to  be  incorporated  into  the  title 
V  permit,  consistent  with  the  General 
Provisions  amendments. 

These  changes  will  ensure  the 
minimization  of  emissions  at  all  times, 
clarify  the  SSM  requirements,  and 
specify  the  relationship  of  the  General 
Provisions  to  Vegetable  Oil  NESHAP 
affected  sources. 

B.  Other  Comments  and  Changes 

1.  Substantially  Equivalent  State 
Preconstruction  Review 

We  proposed  substantive 
amendments  to  the  preconstruction 
review  program,  which  were  designed 
to  clarify  and  streamline  existing 
requirements.  Included  in  these 
amendments  was  a  provision  that 
allows  States  or  local  agencies  to  use 
preconstruction  review  procedures  used 
for  other  purposes  for  purposes  of  40 
CFR  63.5.  provided  their  procedures  are 
"substantially  equivalent." 

While  one  commenter  generally 
supported  this  concept,  a  few 
commenters  disagreed  vdth  the  specific 
provisions  in  proposed  40  CFR 
63.5{0(l)(i)  and  (ii).  which  they 
interpreted  as  requiring  each  owner  or 
operator  to  demonstrate  that  the  State  or 
local  agency  review  is  substantially 
equivalent  to  the  relevant  requirements 
in  40  CFR  63.5.  The  commenters  instead 
believed  that  EPA  shoidd  determine 
which  State  or  local  air  permit  programs 
have  substantially  equivalent 
preconstruction  review  requirements. 
One  commenter  noted  that  if  EPA  has 
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delegated  authority  to  a  State  or  local 
agency  to  implement  subpart  A  of  part 
63  and  part  70,  then  EPA  has  already 
agreed  that  the  preconstruction  review 
and  approval  process  is  substantially 
equivalent  to  the  Federal  requirements. 
We  agree  that  a  State  or  local  agency 
that  has  taken  delegation  of  part  63 
standards  has  already  demonstrated  that 
their  preconstruction  review  process  is 
substantially  equivalent  to  the  Federal 
requirements.  When  a  State  is  the 
delegated  authority,  the  State 
implements  40  CFR  63.5;  we  do  not 
require  two  preconstruction  review 

processes.  

The  intent  of  the  provisions  of  40  CFR 
63.5(f)  is  not  to  place  the  burden  on  the 
source  to  demonstrate  equivalency  of  a 
State  preconstruction  review  program. 
The  intent  of  the  provisions  is  to  allow 
owners  or  operators  of  affected  sources 
to  notify  the  EPA's  Regional  Office  of  a 
State's  finding  that  their  preconstruction 
review  program  requirements  are 
substantially  equivalent  to  the  General 
Provisions'  preconstruction  review 
requirements.  We  agree  that  the 
proposed  language  in  40  CFR  63.5(f)(1) 
could  lead  to  potential  confusion. 
Therefore,  in  order  to  eliminate  any 
potential  for  confusion,  we  have 
amended  40  CFR  63.5(f)(1)  to  no  longer 
require  that  an  owner  or  operator 
demonstrate  to  the  Administrator's 
satisfaction  that  the  conditions  of  40 
CFR  63.5(f)(l)(i)  and  (ii)  are  met. 
histead,  40  CFR  63.5(f)(1)  specifies  that 
the  Administrator  will  approve  an 
application  for  construction  or 
reconstruction  if  an  owner  or  operator 
meets  the  conditions  of  40  CFR 
63.5(f)(l)ti)  and  (ii).  Additionally.  40 
CFR  63.5(f){l){ii)  has  been  amended  to 
require  that  an  owner  or  operator 
provide  a  statement  from  "the  State  or 
other  evidence  (such  as  State 
regulations)  that  it  considered  the 
factors  specified  in  40  CFR  63.5(e)(1)" 
rather  than  requiring  "the  State  (in  it's 
finding)  consider  factors  substantially 
equivalent  to  those  specified  in 
§  63.5(e)(1)." 

Paragraph  (f)(1)  of  40  CFR  63.5  states 
that  preconstruction  review  procedxires 
that  a  State  utilizes  for  other  purposes 
may  be  utilized  if  the  procedures  are 
substantially  equivalent  to  those 
specified  in  the  General  Provisions.  We 
believe  this  adequately  refers  to  40  CFR 
63.5(e)(1)  where  the  criteria  for  approval 
of  construction  or  reconstruction  are 
described. 

Finally,  we  do  not  agree  with  the 
suggestion  that  we  should  determine 
which  State  or  local  programs  have 
substantially  equivalent  preconstruction 
review  requirements.  Individual  States 


or  local  agencies  are  in  a  better  position 
to  make  such  a  determination. 

2.  Revisions  to  the  Startup,  Shutdown, 
and  Malfunction  Plan 

We  received  several  comments 
regarding  SSM  and  SSMP  reporting 
requirements.  A  few  comment ers 
opposed  the  requirement  in  40  CFR 
63.6(e)(3)(viii)  that  revisions  to  the 
SSMP  be  reported  to  the  permitting 
authority  in  the  semiannual  report. 
Another  commenter  considered  the  new 
requirements  in  40  CFR  63.6(e)(3)(viii) 
to  be  biudensome  and  duplicative.  The 
commenter  believed  that  the 
requirements  to  submit  reports  of 
actions  taken  that  are  consistent  or 
inconsistent  with  the  SSMP,  to  revise 
the  SSMP,  and  to  keep  copies  of 
superseded  SSMP  on  site  were 
sufficient  to  ensure  that  the  permitting 
authority  is  kept  informed  of  changes  to 
the  SSMP. 

One  commenter  stated  that  if  the 
owner  or  operator  of  a  source  can  revise 
the  plan  without  prior  approval,  it 
makes  no  sense  to  require  an  owner  or 
operator  to  send  a  file  copy  to  EPA.  The 
commenter  expressed  that  the 
requirement  for  plan  revisions  to  be 
maintained  on  site  in  40  CFR 
63.6(e)(3)(v)  should  suffice.  The 
commenter  suggested  that  if  the  EPA 
wants  a  revised  SSMP  to  be  submitted, 
they  should  provide  more  details  on 
how  it  should  be  formatted,  including 
how  the  specific  procedure  or 
methodology  relates  to  a  particular  SSM 
event.  The  commenter  also 
recommended  that  the  date  on  the  new 
SSMP  be  its  effective  date.  If  the  EPA 
only  wants  a  notice  that  the  SSMP  has 
been  revised  in  the  semiannual  report, 
the  commenter  suggested  that  40  CFR 
63.6(e)(3)(viii)  be  revised  to  state  that. 
The  commenter  also  requested 
clarification  on  what  the  "scope  of 
activities"  in  40  CFR  63.6(e)(3)(viii) 
means. 

We  disagree  with  the  commenters  that 
the  reqiiirements  in  40  CFR 
63.6(e)(3)(viii)  are  bindensome.  This 
section  requires  that  EPA  be  notified  in 
the  semiannual  report  that  revisions 
were  made  to  the  SSMP,  but  it  does  not 
require  that  a  file  copy  of  the  entire 
revised  plan  be  submitted. 

We  also  disagree  with  the  suggestion 
that  a  clarification  in  the  rule  of  the 
meaning  of  "scope  of  activities"  is 
necessary.  It  is  the  owner  or  operator's 
responsibility  to  define  the  specific 
scope  of  activities  that  the  SSMP  covers, 
as  this  is  source-dependent.  Moreover, 
these  provisions  are  designed  to  give  the 
source  owner  or  operator  flexibility. 
Generally,  the  scope  of  activities  would 
include  all  operations  and  equipment 


specified  by  the  owner  or  operator  that 
should  be  included  in  the  SSMP.  To  the 
extent  that  these  activities  are  changed 
in  the  plan,  we  are  requiring  that  the 
permitting  authority  be  notified. 

One  commenter  recommended  that 
we  explain  how  malfunctions  that  meet 
the  definition  of  SSM  under  40  CFR 
63.2,  but  are  not  covered  in  the  existing 
SSMP,  should  be  reported.  The 
commenter  believed  that  we  should  add 
language  to  40  CFR  63.6(e)(3)(viii)  to 
cover  this  situation.  Another  conunenter 
requested  that  EPA  require  that  facilities 
provide  the  niunber  and  a  description  of 
malfunctions  that  occurred  in  the 
semiannual  report.  The  commenter 
stated  that  this  information  would  be 
necessary  to  evaluate  a  facility's 
compliance  with  the  SSMP.  as  regular 
site  visits  are  infeasible  due  to  limited 
resoiuces. 

To  comply  with  the  rule,  sources 
must  either  meet  the  standard  or  comply 
with  the  SSMP.  If  a  malfunction  not 
covered  by  the  SSMP  occurs  and  the 
source  meets  the  standard,  there  is  no 
need  to  report.  If  a  malfunction  not 
covered  by  the  SSMP  occurs  and  the 
source  does  not  meet  the  standard,  the 
deviation  must  be  reported.  In  any  case, 
when  a  malfunction  occurs  that  was  not 
included  in  the  SSMP,  the  plan  should 
be  revised  to  include  the  previously 
unincluded  malfunction. 

However,  we  agree  with  the 
commenter  who  suggested  that  the 
number  and  description  of  malfunctions 
is  necessary  to  evaluate  compliance 
with  the  SSMP.  Therefore,  we  have 
modified  the  provisions  at  40  CFR 
63.10(d)(5)(i)  to  state  "Periodic  startup, 
shutdown,  and  malfunction  reports. 

*  *  *  Reports  shall  only  be  required  if 
a  startup,  shutdown,  or  malfunction 
occurred  diuing  the  reporting  period,    ' 
and  they  shall  include  the  number, 
diiration,  and  a  brief  description  of  each 
startup,  shutdown,  and  malfunction. 

*  *  *"  This  change  provides  the 
implementing  agency  with  adequate 
information  without  placing  an  imdue 
additional  burden  on  the  source.  The 
types  of  malfunctions  will  already  have 
been  identified  in  the  SSMP  so  a  brief 
description  could  consist  of  simply 
identifying  which  types  of  malfunctions 
occiured  during  the  reporting  period,  as 
well  as  the  number  and  the  dination  of 
each. 

Also,  two  commenters  requested  that 
we  remove  the  last  sentence  of  the 
proposed  40  CFR  63.6(e)(3)(ix),  which 
states  that  none  of  the  SSMP  procedures 
Ml  vdthin  the  permit  shield.  The 
commenter  believed  tho  sentence  could 
be  misconstrued  to  mean  that  the  SSMP 
is  part  of  the  title  V  permit  and  yet 
ineligible  for  the  permit  shield. 


Concerning  the  applicability  of  the 
permit  shield,  these  commenters  have 
misinterpreted  the  provisions  of  the 
rule.  The  proposed  amendments  to  the 
General  Provisions  concerning  SSM 
plans  were  intended  in  part  to  address 
concerns  expressed  by  the  petitioners, 
who  believe  that  the  language  in  the 
ciurent  General  Provisions  requiring 
that  the  SSM  plan  be  "incorporated  by 
reference  into  the  source's  Title  V 
permit"  could  be  construed  to  require 
that  permit  revision  procedures  be 
followed  whenever  an  SSM  plan  is 
revised.  We  do  not  construe  the  existing 
General  Provisions  in  this  manner,  but 
we  understand  the  concern  expressed 
by  the  petitioners.  The  amendments 
indicate  that  the  permit  must  require 
that  the  owner  or  operator  adopt  an 
SSM  plan  and  then  operate  and 
maintain  the  source  in  accordance  with 
the  plan,  but  they  cannot  reasonably  be 
construed  as  requiring  that  each  element 
of  the  SSM  plan  be  made  an  element  of 
the  permit.  The  provisions  within  the 
SSM  plan  will  not  be  terms  and 
conditions  of  the  permit  except  in  the 
limited  instance  where  a  permitting 
authority  elects  to  incorporate  them. 
Since  the  SSM  plan  is  not  itself  part  of 
die  operating  permit,  and  it  can  be 
revised  without  revision  of  the  permit, 
the  SSM  plan  is  not  eligible  for  the 
permit  shield. 

A  few  commenters  strongly  opposed 
the  statements  in  the  proposal  preamble 
that  the  SSMP  must  be  submitted  to  the 
permitting  authority  and  made  publicly 
available  if  someone  requests  it.  One  of 
the  commenters  believed  it  would  be 
burdensome  to  prepare  a  SSMP  without 
Confidential  Business  Information  (CBI) 
in  it.  The  commenter  also  expressed  that 
such  a  plan  would  be  uninformative 
without  CBI.  Two  other  commenters 
stated  that  they  preferred  that  the  rule 
specifically  state  that  the  permitting 
agency  has  the  authority  to  request  a 
copy  of  the  facility's  SSMP  and  to 
review  and  comment  on  it.  One 
commenter  also  preferred  that  State  and 
local  agencies  have  discretion  to 
approve  or  disapprove  the  SSMP. 

We  believe  that  the  proposal  preamble 
discussion  accinately  reflects  40  CFR 
70.4(b)(3)(viii)  of  the  title  V  permit 
program,  which  requires  that  the 
permitting  authority  has  legal  authority 
to:  "Make  available  to  the  public  any 
permit  application,  compliance  plan, 
permit,  and  monitoring  and  compliance 
certification  report  pxu^uant  to  section 
503(e)  of  the  Act,  except  for  information 
entitled  to  confidential  treatment 
pursuant  to  section  1 14(c)  of  the  Act. 
The  contents  of  a  part  70  permit  shall 
not  be  entitled  to  protection  imder 

section  114(c)  of  the  Act."  For  this 


reason,  we  do  not  agree  with  the 
commenters  who  oppose  the 
requirements  for  the  SSMP  to  be  made 
publicly  available  if  requested.  Owners 
or  operators  may  still  identify  the 
portions  of  the  SSMP  that  are 
considered  CBI;  material  claimed  as  CBI 
would  not  be  available  for  public 
disclosure  except  as  provided  xmder  the 
process  established  by  40  CFR  Part  2. 
We  further  believe,  pursuant  to  40  CFR 
70.4(b)(3)(viii),  that  the  authority  for 
permitting  agencies  to  request  a 
facility's  SSMP  already  exists. 
Therefore,  we  do  not  believe  it  is 
appropriate  at  the  present  time  to  revise 
the  rule  as  the  commenters  requested. 

3.  Compliance  Extension  Request  120 
Days  Before  Compliance  Date 

The  proposed  amendments  to  the 
compliance  extension  provisions  were 
met  with  favor  by  commenters.  Several 
commenters  supported  the  change  to 
allow  compliance  extension  requests  to 
be  submitted  as  late  as  120  days  before 
the  compliance  date,  rather  than  1  year 
in  advance. 

One  commenter  expressed  that  this 
change  would  reduce  the  number  of 
compliance  extension  requests.  Another 
commenter  outlined  circumstances  that 
could  arise  that  would  necessitate  a  late 
request  for  a  compliance  extension  (e.g., 
vendor  strikes,  acts  of  God,  or  damaged 
equipment). 

One  commenter  specifically 
supported  the  proposed  provision  in  40 
CFR  63.6(i)(4)(i)(B)  postponing  the^ 
applicability  of  MACT  standards  until 
the  permitting  authority  either  approves 
or  denies  a  gompliance  extension 
request.  This  commenter  noted  that  the 
proposed  compliance  extension 
revisions  were  particularly  important 
for  sources  subject  to  40  CFR  part  63, 
subpart  EEE,  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Hazardous  Waste  Incinerators. 
Amendments  to  the  performance  test 
requirements  of  Hazardous  Waste 
Incinerators  rule  have  not  been 
completed.  The  commenter  noted  that 
the  amendments  would  have  had  to  be 
promulgated  by  December  2001  for 
facilities  to  complete  their 
comprehensive  performance  test  plans 
by  the  March  2002  deadline.  The  ability 
to  apply  for  a  compliance  extension 
would  be  critical  if  the  amendments 
were  not  final  by  December  2001. 

4.  Readily  Accessible  Readout 

The  proposed  amendments  clarified 
the  owner  or  operator's  obligations  with 
respect  to  the  accessibility  of  readouts 
from  monitoring  systems  required  for 
compliance.  Two  commenters 
supported  the  requirement  for  such 


readouts  to  be  readily  accessible. 
However,  several  commenters  proposed 
deleting  the  requirement  that  the 
readout  from  the  monitoring  equipment 
be  "readily  accessible  onsite  for 
operational  control  or  inspection  by  the 
operator  of  the  equipment."  One 
commenter  maintained  that  the 
provision  was  unnecessary  because  40 
CFR  eS.lOfb)  already  requires  files  of  all 
information  to  be  readily  available.  A 
few  of  the  commenters  maintained  that 
this  requirement  was  technically 
infeasible,  as  the  readout  depends  on 
the  configuration  of  the  source,  type  of 
control  equipment,  fi«quency,  and 
whether  monitoring  data  are  read  in 
central  control  booths  or  computers. 
One  commenter  stated  that  the  optimal 
location  of  the  readout  should  be  left  to 
the  source.  Another  commenter  stated 
that  if  EPA  does  not  remove  the  phrase, 
it  should  be  reworded  to  change  the 
regulatory  text  from  "readout"  to 
"indication  of  operation."  as  audible  or 
visual  alarms  may  also  alert  the  operator 
that  a  problem  has  occurred  with  the 
continuous  monitoring  system  (CMS). 
The  commenter  further  suggested 
removing,  the  terms  "in  plain  view"  and 
"close  proximity,"  as  CMS  readouts 
may  be  readily  accessible  but  may  not 
meet  these  requirements.  For  example, 
they  may  be  in  the  control  room  butnot 
in  the  line-of-sight  of  an  operator,  in  the 
process  unit  operating  block  but  not 
where  the  "operators  are  normally 
operated."  or  operated  by  a  different 
process  unit  and  monitoring  unit. 
We  recognize  the  commenters' 
concerns  with  the  provisions  governing 
the  availability  of  informatioii  fi-om 
monitoring  equipment.  To  address  this 
issue,  we  have  revised  40  CFR 
63.8(c)(2)(ii)  to  refer  to  "readout  or  other 
indication  of  operation."  This  addresses 
the  point  that  audible  or  visual  alarms 
may  be  in  use  rather  than  a  "readout." 
The  terms  "plain  view"  and  "close 
proximity"  were  used  in  the  proposal 
preamble,  although  not  in  the  regulatory 
text,  to  explain  what  was  meant  by 
readily  accessible  and  to  assure  that 
inspectors  would  have  easy  access  to 
monitoring  information.  However,  we 
agree  with  the  commenter  that  the 
required  information  may  be  readily 
accessible  although  not  in  plain  view. 
"Readily  accessible"  is  the  source 
owner  or  operator's  responsibility  to 
ensure  that  monitoring  information  is 
easily  available.  For  this  reason,  we 
made  no  further  rule  changes  to  explain 
"readily  accessible." 

5.  Zero  and  High  Level  Calibration 
Checks 

A  few  commenters  suggested  that  EPA 
revise  40  CFR  63.8(c)(6)  to  clarify  that 
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the  zero  and  high-level  calibration 
checks  only  apply  to  continuous 
emission  monitoring  Systems  (CEMS) 
and  continuous  opacity  monitoring 
systems  (COMS).  not  to  all  CMS.  Some 
continuous  parameter  monitoring 
systems  (CPMS).  such  as  thermocouples 
and  weight  devices,  cannot  be 
automatically  calibrated. 

One  commenter  requested  that  EPA 
delete  40  CFR  63.8(c)(6),  as  promulgated 
MACT  standards  already  contain 
calibration  requirements  and  daily 
system  checks  for  CPMS.  The 
commenter  cited  §§  63.118(a)(2)  and 
63.152(f)  of  40  CFR  part  63. 

To  address  the  commenters'  concern 
about  CPMS  that  cannot  be 
automatically  calibrated,  we  have 
revised  40  CFR  63.8(c)(6)  as  follows: 
"The  owner  or  operator  of  a  CMS  that 
is  not  a  CPMS,  which  is  installed  in 
accordance  with  the  provisions  of  this 
part. ..."  The  calibration 
specifications  for  a  CPMS  are  described 
in  the  last  sentence  of  this  para^aph. 

We  do  not  agree  it  is  appropriate  to 
delete  40  CFR  63.8(c)(6)  as  requested  by 
one  of  the  commenters.  Individual 
standards  may  change  this  as 
appropriate  or  necessary,  but  these 
monitoring  provisions  will  remain  in 
the  General  Provisions. 

6.  Definition  of  Affected  Source  and 
New  Affected  Source 

We  proposed  a  new  process  for 
defining  "affected  source"  and  "new 
affected  source"  in  future  MACT 
standards.  Over  the  period  that  EPA  has 
been  promulgating  MACT  standards,  we 
have  typically  used  the  term  "affected 
source"  as  an  indication  of  the 
collection  of  processes,  activities,  or 
equipment  to  which  each  MACT 
standard  will  apply.  We  have  adopted  a 
broader  or  narrower  definition  of 
affected  source  depending  on  the  nature 
of  particular  MACT  requirements  and 
the  strategies  available  for  meeting 
them.  In  some  instances,  we  have 
adopted  a  definition  as  narrow  as  a 
single  machine  and  in  others,  we  have 
defined  all  processes,  activities,  and 
equipment  at  a  source  within  the 
specified  category  or  subcategory  as  the 
affected  source.  A  broader  definition  of 
affected  source  permits  emission 
requirements  to  apply  to  a  larger  group 
of  processes,  activities,  and  equipment, 
and  may  thereby  facilitate  more 
innovative  and  economically  efficient 
control  strategies. 

In  those  instances  where  we  have 
previously  adopted  a  broader  definition 
of  affected  source,  we  have  sometimes 
established  a  narrower  definition  of  the 
processes,  activities,  or  equipment  to 
which  new  source  MACT  will  apply.  In 


some  instances,  we  believe  it  is  both 
practicable  and  reasonable  to  apply  new 
source  MACT  controls  to  a  narrower  set 
of  constructed  or  reconstructed 
equipment  or  activities  and  retaining  a 
broad  definition  would  operate  to 
subvert  the  statutory  intent  to  require 
more  stringent  controls  for  new  sources. 

When  we  have  adopted  a  broader 
definition  of  affected  source,  we  have 
still  determined  the  MACT  floor  for  the 
entire  afiiected  source  by  evaluating 
emissions  and  the  feasibility  of  controls 
separately  for  particular  types  of 
"emission  units"  within  the  affected 
source.  This  approach  can  afford  owners 
and  operators  the  option  of 
demonstrating  separate  compliance  by 
individual  emission  units  within  the 
affected  source  or  by  adopting  more 
flexible  control  strategies  and 
demonstrating  compliance  for  the 
affected  source  as  a  whole.  Moreover,  a 
standard  for  a  larger  affected  source  may 
still  be  a  composite  of  sublimits  or  other 
elements  expressly  directed  at  particular 
types  of  equipment  or  activities. 

In  light  of  uus  flexibility,  we  agreed 
with  the  industry  petitioners  that  it 
would  be  feasible  to  adopt  a  broader 
definition  of  affected  source  on  a  more 
consistent  basis.  Thus,  we  proposed  to 
change  the  General  Provisions  to 
indicate  that  future  MACT  standards 
will  generally  adopt  a  definition  of 
affected  source  which  consists  of  all 
existing  HAP-emitting  equipment  and 
activities  which  are  at  a  single 
contiguous  site  and  are  within  a  specific 
category  or  subcategory.  We  do  not 
believe  we  are  required  to  adopt  this 
policy,  but  we  agree  with  the  industry 
petitioners  that  it  will  foster  greater 
predictability  and  consistency  in 
regulatory  outcomes. 

We  also  proposed  to  permit  a 
narrower  definition  of  affected  source  in 
particular  futiue  MACT  standards  when 
a  broad  definition  will  result  in 
significant  administrative,  practical,  or 
implementation  problems,  and  a 
narrower  definition  would  resolve  these 
problems.  For  example,  in  some 
instances,  the  facilities  within  a 
category  or  subcategory  which  must 
develop  appropriate  compliance 
strategies  may  consider  a  broader 
definition  of  affected  source  to  be 
confusing.  In  other  instances,  the 
facilities  may  operate  dissimilar 
equipment  or  processes  which  do  not 
emit  the  same  HAP  or  type  of  HAP,  and 
a  broader  definition  will  have  little  or 
no  utility  in  promoting  more  flexible  or 
efficient  control  strategies.  These 
examples  are  only  illustrative  and  are 
not  intended  to  limit  our  discretion  to 
adopt  a  narrower  affected  source 
definition  in  particular  future  MACT 


standards.  However,  when  we  adopt  a 
narrower  definition  of  "affected 
source,"  we  will  identify  the  specific 
problems  created  by  the  broader 
definition  and  specify  why  a  narrower 
definition  will  resolve  them. 

We  also  proposed  to  develop  and 
adopt  a  separate  definition  of  "new 
affected  source"  for  each  future  MACT 
standard  after  evaluating  facilities  in  the 
category  or  subcategory  according  to 
eight  factors.  These  eight  factors  are:  (1) 
Emission  reduction  impacts  of 
controlling  individual  sources  versus 
groups  of  sources,  (2)  cost  effectiveness 
of  controlling  individual  equipment,  (3) 
flexibility  to  accommodate  common 
control  strategies,  (4)  cost/benefits  of 
emissions  averaging,  (5)  incentives  for 
pollution  prevention,  (6)  feasibility  and 
cost  of  controlling  processes  that  share 
common  equipment,  (7)  feasibility  and 
cost  of  monitoring,  and  (8)  other 
relevant  factors.  Under  this  process,  the 
definition  of  "new  affected  source"  for 
a  particular  MACT  standard  may  be  the 
same  as  "affected  source"  or  it  may 
differ.  The  factors  which  we  deem  most 
important  in  this  assessment  will  differ 
from  standard  to  standard.  When  we 
deem  it  appropriate  based  on  our 
evaluation  of  the  eight  factors  to 
establish  a  definition  of  "new  affected 
source"  less  inclusive  than  "affected 
source,"  we  will  do  so. 

We  did  not  receive  any  comments 
opposing  the  new  definitions  and 
procedures  for  specifying  the  affected 
source  and  new  affected  source  for 
future  MACT  standards.  Accordingly, 
we  have  decided  to  adopt  these 
definitions  and  procedures  as  proposed. 

Each  future  MACT  standard  subject  to 
these  new  procedures  will  explicitly 
define  "affected  source"  and  "new 
affected  source."  Any  decision  to  adopt 
a  narrower  definition  of  affected  source 
or  to  adopt  a  definition  of  new  affected 
source  differing  from  the  definition  of 
affected  source  will  be  explained  in  the 
individual  standard. 

Oiu  proposal  made  it  clear  that  we 
only  intend  to  apply  this  new  approach 
prospectively.  We  will  not  reconsider  or 
revise  previously  promulgated  MACT 
standards  according  to  the  new 
definitions  and  procedvu«s.  However, 
our  proposal  did  not  specify  an  effiective 
date  or  a  specific  transitional  process  for 
implementation  of  these  new  definitions 
and  procedures.  We  anticipated  that 
there  could  be  inconsistencies  between 
some  of  the  new  General  Provisions  and 
previously  promulgated  MACT 
standards,  and  thai  a  variety  of 
provisions  might  need  to  be  solely 
prospective  in  application  or  require 
some  sort  of  transitional  process.  We 
specifically  solicited  comment  on  this 
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issue.  However,  the  only  other  problem 
in  applying  the  new  rule  to  existing 
MACT  standards  which  was  identified 
in  comments  concerns  the  provisions 
for  SSM  plans  in  this  rule  and  in  our 
previously  promulgated  vegetable  oil 
MACT  rule,  which  we  discuss 
elsewhere  in  this  preamble. 

In  selecting  an  appropriate  effective 
date  for  the  new  definitions  and 
procedures  for  specifying  the  affected 
source  and  new  affected  source,  we  note 
that  our  past  practice  has  been 
considerably  less  uniform  than  the  one 
we  are  adopting  today.  While  we  believe 
it  is  appropriate  to  bring  greater  clarity 
and  consistency  to  this  process  in  future 
MACT  standards,  we  also  note  that  EPA 
typically  begins  working  with  affected 
facilities  to  devise  an  appropriate 
structure  for  MACT  standards  well 
before  they  are  proposed,  and  that  this 
process  is  well  advanced  for  many 
MACT  standards  currently  under 
development.  We  do  not  believe  it 
would  be  practicable  to  require  all  such 
standards  to  immediately  conform  to  the 
new  definitions  and  procedures  we  are 
adopting  today.  Therefore,  we  have 
decided  that  these  new  definitions  and 
procedures  will  be  mandatory  only  with 
respect  to  those  MACT  standards  which 
are  proposed  after  June  30,  2002. 
However,  we  note  that  many  standards 
presently  in  development  already  utilize 
a  similar  approach,  and  that  it  may  also 
be  feasible  to  adopt  a  similar  approach 
for  additional  standards  dujing  the 
pendency  of  future  rulemakings  on 
individual  MACT  standards. 

m.  Whaf  Significant  Comments  Did  We 
Consider  and  What  Are  the  Major 
Changes  to  the  Proposed  Amendments 
to  the  Section  112(j)  Provisions? 

A  comprehensive  summary  of  public 
:omments  on  the  proposed  section 
I12(j)  provisions  can  be  found  in 
'National  Emission  Standards  for 
hazardous  Air  Pollutants  for  Source 
Categories:  General  Provisions  and 
Requirements  for  Control  Technology 
Determinations  for  Major  Sources  in 
Accordance  with  Clean  Air  Act 
Sections,  Sections  112(g)  and  112(j)— 
Backgroimd  Information  for  Standards," 
(EPA  453/R-02-002).  This  section 
discusses  the  significant  comments 
received  on  and  major  changes  made  to 
the  section  112(j)  provisions. 

A.  Impact  of  Missing  the  Section  112(j) 

rtadline 
Several  commenters  expressed  serious 
concern  over  the  potential  impact  of 
EPA's  failure  to  promulgate  the  10-year 
MACT  standards  by  the  section  112(j) 
hammer  date.  Some  commenters  noted 
that  there  would  be  significant  effort 


expended  to  develop  the  Parts  1  and  2 
permit  applications  and  case-by-case 
permits  and  observed  that  this  effort 
would  be  for  naught  if  the  standards 
were  issued  prior  to  the  permit.  Others 
offered  suggestions  on  how  to  extend  or 
delay  applications  such  that  the  bxirden 
is  minimized.  All  commenters  urged 
EPA  to  issue  the  MACT  standards  prior 
to  the  hammer  date  to  eliminate  the 
impact  of  section  112(j). 

We  appreciate  the  commenters' 
concerns,  and  we  are  making  every 
effort  to  promulgate  the  remaining 
MACT  standards  as  soon  as  possible. 
However,  we  note  that  the  previous 
permit  application  extensions  for  the  4- 
and  7-year  MACT  rules  were  established 
because  the  standards  were  to  be  issued 
very  shortly  after  the  deadline.  This  is 
not  the  situation  now,  with  a  significant 
number  of  the  10-year  MACT  standards 
not  scheduled  for  promulgation  imtil 
well  after  the  deadline.  The  intent  of  the 
2-part  section  112(j)  application  process 
which  we  proposed  was  to  alleviate 
vumecessary  burdens  by  deferring  the 
collection  of  the  more  detailed 
information  necessary  for  a  complete 
case-by-case  MACT  application  until 
after  the  "hanuner"  date  had  passed. 
However,  it  is  now  apparent  Aat  the 
process  for  submission  of  section  112(j) 
applications  as  we  proposed  it  will  not 
significantly  alleviate  die  burden  on 
sources  and  permitting  authorities. 

Section  112(j)  of  the  CAA  was 
designed  to  be  a  "backstop"  to  our 
failure  to  issue  MACT  standards. 
Clearly,  we  v«ll  not  complete 
promulgation  of  all  MACT  standards  in 
the  10-year  bin  by  the  section  112(j) 
deadline  of  May  15,  2002,  and  in  fact, 
we  will  miss  the  schedule  for  numerous 
source  categories.  The  task  to  develop 
MACT  standards  on  schedule  to  cover 
all  the  listed  source  categories  has  been 
enormous,  and  oui  past  schedules 
projecting  issuance  by  the  hammer  date 
have  proved  to  be  unduly  optimistic. 
However,  we  are  still  committed  to 
completing  all  MACT  standards  in  as 
timely  a  manner  ^  practicable. 
Although  numerous  standards  will  be 
late,  we  ciurently  anticipate  that  many 
of  the  remaining  standards  in  the  10- 
year  bin  will  be  proposed  before  the 
hammer  date,  and  that  all  standards  in 
that  bin  v«ll  be  promulgated  before  any 
case-by-case  MACT  determinations 
would  be  required  under  the  24  month 
timetable  for  permit  issuance  which  we 
proposed  (consisting  of  6  months  for 
submission  of  the  Part  2  application  and 
18  additional  months  for  action  by  the 
permitting  authority). 

We  agree  with  the  commenters  that  a 
process  in  which  the  source  must  gather 
detailed  information  and  then  prepare 


and  submit  a  Part  2  title  V  permit 
application  and  the  permitting 
authorities  must  then  review  each  of  the 
submitted  applications  and  prepare  for 
issuance  of  a  case-by-case  MACT 
determination  represents  an 
unnecessary  burden  if  all  MACT 
standards  will  be  promulgated  before 
any  actual  permits  will  be  issued.  We 
conclude  that  such  resources  would  be 
better  spent  preparing  for  and 
implementing  the  MACT  standards 
when  they  are  promulgated.  Thus,  we 
have  decided  to  revise  the  proposed  rule 
to  extend  the  amount  of  time  between 
the  Part  1  and  Part  2  section  112{j) 
application  to  24  months  which 
coincides  with  the  time  period  in  which 
we  expect  to  promulgate  MACT 
standards  for  the  remaining  categories. 

As  the  preamble  to  our  proposal 
makes  clear,  we  based  our  proposal  to 
provide  a  6  month  period  between  the 
Part  1  and  Part  2  applications  in  part  on 
the  concept  that  every  applicant  would 
automatically  be  given  the  maximum 
extension  to  supplement  an  incomplete 
application  which  is  explicitly  provided 
for  by  CAA  section  112(j)(4).  However, 
as  one  commenter  noted,  there  is 
another  provision  in  the  statute  which 
may  be  construed  as  providing  authority 
to  establish  an  incremental  process  for 
the  submission  of  section  112(j) 
applications.  The  hammer  provision  in 
section  112(j)(2)  itself  establishes  the 
requirement  to  submit  permit 
applications  "beginning  18  months 
after"  the  statutory  date  for 
promulgation  of  a  standard.  Reading 
this  provision  in  context,  we  believe 
that  the  statute  can  be  reasonably 
construed  as  authorizing  us  to  provide 
a  period  of  time  after  the  hammer  date 
in  which  the  information  necessary  for 
a  fully  informative  section  112(j) 
application  can  be  compiled.  This 
alternate  construction  sJso  makes  more 
practical  sense  because  it  retains  the 
statutory  process  in  which  the  permit 
authority  can  determine  whether  or  not 
an  application  is  complete  and  provides 
the  applicant  the  extension  of  up  to  6 
months  contemplated  by  section 
112(j)(4).  This  assures  that  the  time 
required  to  supplement  an  incomplete 
application  will  not  be  deducted  from 
the  time  in  which  the  permitting 
authority  must  complete  its  work. 

While  we  recognize  that  compilation 
of  the  information  needed  for  a  Part  2 
application  is  not  likely  to  take  24 
months,  we  are  nevertheless  reluctant  to 
mandate  that  significant  resources  be 
devoted  to  an  exercise  which  vdll 
ultimately  be  fiitile  and  unproductive. 
The  burden  of  compiling  a  Part  2 
application  for  simple  sources 
containing  only  a  small  nimiber  of 
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emission  points  may  not  be  particularly 
onerous,  but  the  burden  on  more 
complex  sources  containing  numerous 
sources  and  emission  points  could  be 
significant.  The  sheer  number  of 
affected  sources  that  would  have  to 
submit  a  Part  2  application  by 
November  15,  2002,  under  the  rule  as 
proposed  is  very  large,  estimated  at  over 
80,000.  Such  an  exercise  would  also 
needlessly  divert  resources  needed  for 
other  critical  tasks  at  already 
overworked  permitting  authorities.  We 
do  not  believe  such  an  outcome  was 
envisioned  or  intended  by  the  drafters 
of  section  112(j),  particularly  in  the 
circumstance  where  the  Federal  MACT 
standards  will  actually  be  issued  prior 
to  the  deadline  for  issuance  of  the  case- 
by-case  MACT  determinations  by  the 
permitting  authorities. 

Accordingly,  we  have  decided  to 
revise  our  proposal  to  provide  for  a  24- 
month  period  between  submission  of 
the  Part  1  application  and  submission  of 
the  Part  2  application.  The  18-month 
period  for  issuance  of  the  permit  after 
receipt  of  a  complete  application  which 
is  provided  by  the  current  section  112(j) 
rule  and  by  section  503(c)  of  title  V  will 
be  retained.  We  are  also  restoring  the 
statutory  process  in  which  the 
permitting  authority  may  review  the 
application  for  completeness  and  grant 
an  extension  of  up  to  6  months  to 
remedy  any  deficiencies. 

We  received  no  adverse  comment  on 
requiring  that  the  first  portion  (Part  1) 
of  the  section  112(j)  application  be  due 
on  the  hammer  date.  We  think  that  this 
is  the  minimum  required  by  the  statute. 
The  Part  1  applicatitm  is  very  short  and 
simple,  and  we  believe  the  burden  is 
minimal.  The  Part  1  application  will 
also  help  permitting  authorities  to 
identify  sources  potentially  subject  to 
the  upcoming  MACT  standards.  Sources 
must  note  that  our  decision  to  extend 
the  time  between  the  Part  1  and  Part  2 
applications  is  no  excuse  for  not 
submitting  a  Part  1  application  if  the 
source  can  reasonably  determine  it  is  in 
one  of  the  source  categories  or 
subcategories  subject  to  the  section 
112(j)  requirements.  Failure  to  meet  the 
section  112(j)  requirements,  including 
failure  to  make  a  timely  Part  1 
application,  can  lead  to  enforcement 
action.  If  a  source  is  unsure  about  its 
applicability,  it  shoidd  submit  a  Part  1 
application  requesting  an  applicability 
determination  to  the  permitting 
authority,  which  will  then  make  a 
determination  of  MACT  applicability. 


B.  Comments  and  Changes  in  Response 
to  Our  Requests  for  Comments 

1.  Notification  by  Permitting  Authority 
Within  120  Days  of  Section  1 1 2(j) 
Hammer  Date 

In  the  preamble  to  the  proposed 
section  112(j)  amendments,  we 
discussed  changes  made  to  clarify 
obligations  for  sources  and  permitting 
agencies  when  the  section  112(j) 
deadline  passes.  Among  the  provisions 
included  was  the  requirement  that  an 
owner  or  operator  submit  a  Part  1 
permit  application  within  30  days  of 
being  notified  by  the  permitting  agency 
that  one  or  more  sources  at  the  major 
source  belong  to  a  section  112(j) 
category  or  subcategory.  The  permitting 
authority  would  have  been  required  to 
make  any  such  notification  within  120 
days  after  the  section  112(j)  deadline. 
We  specifically  requested  comment  on 
whether  120  days  was  sufficient  time  for 
permitting  authorities  to  act. 

In  response,  a  few  commenters 
expressed  serious  concerns  about  this 
requirement.  These  commenters  noted 
that  States  do  not  always  have  up-to- 
date  information  on  sources  and  that 
120  days  is  not  sufficient  time  for  such 
notifications.  Furthermore,  these 
conunenters  recommended  that  this 
requirement  be  deleted  because  States 
may  choose  to  identify  and  notify 
affected  sources  but  should  not  be 
required  to  do  so.  A  few  commenters 
recommended  that  the  final  rule  specify 
that  owners  or  operators  of  affected 
sources  must  submit  a  title  V  permit  ■ 
application  whether  or  not  they  receive 
notification. 

We  agree  with  the  commenters  that  it 
is  the  responsibility  of  the  affected 
source  to  submit  a  title  V  permit 
application  regardless  of  notification  if 
it  can  reasonably  determine  that  it  falls 
within  a  source  category  for  which  a 
standard  has  not  been  promulgated  by 
the  section  112(j)  deadline.  We  believe, 
in  most  instances,  that  the  owner  or 
operator  will  be  able  to  reasonably 
determine  whether  the  source  is  in  the 
category  or  subcategory  subject  to 
section  112(j)  from  provisions  specified 
in  the  proposed  rule  for  the  category  or 
subcategory.  If  an  owner  or  operator  is 
unable  to  make  this  determination,  they 
may  at  their  discretion  contact  the 
permitting  authority  for  assistance  in 
making  the  determination  or  submit  a 
Part  1  applicability  determination 
request.  If  there  is  doubt,  the  owner  or 
operator  should  submit  the  Part  1 
application.  Most  MACT  standards  will 
be  proposed  by  the  section  112(j] 
deadline  of  May  15.  2002.  and 
applicabilify  criteria  will  be  specified  in 
those  proposals.  In  addition,  we  are 


posting  applicability  criteria  on  EPA's 
Air  Toxics  Website  for  all  source 
categories  for  which  MACT  standards 
have  not  yet  been  proposed  (see 
www.epa.gov/ttn/atw/eparulesMml]. 
The  EPA  project  leads  may  also  be 
directly  contacted  for  additional 
information.  Thus,  owners  or  operators 
should  know  for  all  source  categories 
whether  or  not  their  sovirces  will  be      / 
subject  to  the  section  112(j) 
requirements.  Therefore,  we  are 
retaining  40  CFR  63.52(a)(1)  as 
proposed,  which  requires  an  owner  or 
operator  to  submit  an  application  for  a 
title  V  permit  or  permit  revision  if  the 
owner  or  operator  can  reasonably 
determine  that  one  or  more  soiuces  at 
the  major  source  belong  in  the  category 
or  subcategory  subject  to  section  112(j). 
The  obligation  is  on  the  source  owner  or 
operator  to  submit  the  application. 
Failure  to  submit  a  Part  1  application 
when  it  can  reasonably  be  determined 
the  source  is  in  an  applicable  source 
category  would  be  considered  a 
violation. 

Moreover,  we  also  agree  with  the 
commenters  that  120  days  may  not  be 
sufficient  time  to  notify  owners  or 
operators  of  affected  sources  subject  to 
section  112(j)  if  those  sources  did  not 
submit  a  title  V  permit  application 
because  they  could  not  reasonably 
determine  if  they  were  part  of  a  source 
category  on  which  the  section  112(j) 
"hammer"  fell.  As  the  commenter 
pointed  out.  State  agencies  do  not 
necessarily  have  this  information  and 
would  not  be  able  to  identify  each  and 
every  affected  source  within  120  days, 
especially  those  in  source  categories 
that  contain  thousands  of  soxut;es.  We 
do  not  want  to  create  an  opportunity  to 
potentially  circumvent  the  requirements 
of  the  rule  when  the  State  fails  to  notify 
the  soiut:e  owner  or  operator  by  a 
specified  time  because  it  does  not  have 
adequate  information.  Therefore,  in  the 
final  nde  amendments,  we  have 
removed  the  requirement  that  the 
permitting  authority  must  notify  the 
owner  or  operator  that  one  or  more 
sources  at  the  major  soiuce  belong  to 
such  category  or  subcategory  within  120 
days  after  the  section  112(j)  deadline. 
States  may  still  choose  to  identify  and 
notify  affected  sources,  and  we 
encoiu^e  them  to  do  so  when  they 
have  the  available  information. 

The  Part  1  application  is  intentionally 
brief  so  that  completing  it  will  not  be  a 
complicated,  burdensome  requirement, 
ff  there  are  isolated  instances  where  a 
Part  1  application  is  erroneously 
submitted  where  none  is  required,  it 
would  be  the  responsibility  of  the 
{>ennitting  authority  to  notify  the  owner 
or  operator  that  the  source  is  not  in  a 
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category  or  subcategory  subject  to 
section  112(j).  In  addition,  permitting 
authorities  have  the  obligation  to 
determine  MACT  appUcability  if 
requested  in  a  Part  1  application. 

2\  Prohibition  on  Backsliding 

Several  commenters  disagreed  with 
EPA's  proposed  prohibition  on 
backsliding,  which  prevents  a  State 
from  adopting  any  section  112(d) 
emission  limitations  that  are  less 
stringent  than  the  case-by-case  MACT 
determinations  by  the  pennitting 
authority  imder  section  112(j).  The 
commenters  maintained  that  this  policy 
is  inconsistent  with  the  plain  language 
of  the  CAA  and  prior  EPA  policy.  The 
commenters  stated  that  this  policy 
should  not  be  adopted.  Instead,  one 
conunenter  proposed  that  the  rule  be 
revised  to  require  States  to  revise 
permits  to  conform  to  MACT  standards 
issued  after  other  emission  limitations 
have  been  adopted.  This  commenter 
believed  that  the  prohibition  on 
backsliding  would  create  unnecessary 
burden  and  uncertainty  because 
permitting  authorities  and  sources 
would  have  to  spend  significant  time 
and  resources  to  determine  when  a 
MACT  standard  is  less  stringent.  One 
commenter  maintained  that 
implementing  the  anti-backsliding 
policy  would  result  in  luieven 
requirements  for  similar  industries  in 
different  States  and  would  also  require 
Federal  enforcement  of  regulations  that 
were  not  subject  to  national  review. 

The  current  section  112(j)  rule  does 
not  include  any  prohibition  on 
backsliding,  and  the  current  40  CFR 
63.56(c)  allows  the  permitting  authority 
to  exercise  its  discretion  in  determining 
whether  or  not  to  retain  more  stringent 
provisions  from  a  prior  section  112(j) 
MACT  determination  in  the  operating 
permit.  Similarly,  the  rule  governing 
case-by-case  MACT  determinations 
under  section  112(g)  does  not  contain 
any  prohibition  on  backsliding,  and  40 
CFR  63.44(c)  provides  that  the 
permitting  authority  may  exercise  its 
discretion  in  deciding  whether  or  not  to 
retain  more  stringent  provisions  bom  a 
section  112(g)  case-by-case  MACT 
determination  as  applicable 
requirements  in  the  operating  permit. 

After  considering  the  concerns  raised 
by  the  conunenters,  we  have  decided 
diat  it  is  best  to  retain  this  basic  policy 
in  the  amended  section  112(j)  nde.  As 
reflected  by  the  provisions  in  the 
existing  section  112(j)  rule,  we  do  not 
agree  with  the  argument  by  some 
commenters  that  the  statute  requires  the 
permitting  authority  to  backslide,  but 
we  do  beUeve  that  the  decision  whether 
or  not  to  retain  any  more  stringent 


provisions  of  a  section  1 1 2(j) 
determination  as  applicable  legal 
requirements  following  issuance  of  a 
section  112(d)  standard  should  be 
committed  to  the  discretion  of  the 
pennitting  authority  that  made  the  case- 
by-case  determination  in  the  first  place. 
Accordingly,  we  have  amended  the 
proposed  language  to  delete  the 
prohibition  on  backsliding  and  to  afford 
the  pennitting  authority  the  discretion 
to  determine  whether  or  not  backsliding 
is  appropriate.  The  revisions  in  the 
language  we  proposed  make  it 
essentially  identical  to  the  language  we 
adopted  previously  for  section  112(g) 
determinations. 

C.  Other  Comments  and  Changes 

A  few  commenters  strongly 
encouraged  EPA  to  continue  striving  to 
meet  all  the  section  112(d)  or  (h) 
deadlines  so  that  the  provisions  of 
section  112(j)  might  never  be  necessary. 
A  few  commenters  specifically  urged 
EPA  to  meet  the  deadlines  for 
promidgating  the  section  112(d) 
standards  for  various  combustion 
sources  before  the  "hammer"  drops  for 
these  standards.  One  commenter 
emphasized  that  meeting  the  deadlines 
for  standards  would  be  the  most 
efficient  use  of  EPA  resources  with  the 
greatest  public  benefit  and  that  avoiding 
use  of  section  112(j)  should  be  the  EPA's 
top  priority.  One  commenter  hoped  that 
these  provisions  might  never  be 
implemented,  but  expressed  concerns 
about  their  implementation  if  they  are 
necessary. 

We  appreciate  the  conunenters' 
concerns,  and  we  are  making  every 
effort  to  meet  the  statutory  deadlines  so 
that  section  112(j)  is  not  triggered. 
Nevertheless,  at  this  point,  it  will  not  be 
feasible  for  us  to  complete  all  the  MACT 
standards  by  the  section  112(j)  deadline. 
For  an  update  on  the  status  of  section 
112  rulemakings,  see  our  website  at 
http://www.epa.gov/ttn/atw/ 
eparules.html. 

One  commenter  maintained  that  most 
agencies  would  want  to  receive  the 
information  listed  in  40  CFR  63.53(b)(2) 
and  wondered  why  EPA  had  designated 
it  as  an  optional  part  of  the  Part  2  MACT 
application. 

"The  information  listed  in  40  CFR 
63.53(b)(2)  includes  information  about 
appropriate  emission  limitations  and 
control  technologies  to  meet  those 
limitations.  While  the  source  owner  or 
operator  may  choose  to  submit  this 
information,  it  is  not  their  responsibility 
to  conduct  the  research  and  analysis 
necessary  to  make  MACT 
determinations.  This  responsibility 
resides  with  the  State  or  other 
designated  permitting  authority.  For  this 


reason,  it  is  appropriate  that  the 
information  listed  in  this  paragraph  be  - 
an  optional  part  of  the  Part  2  MACT 
application. 

IV.  What  Is  the  Section  112(j)  Process?' 

Since  we  proposed  amendments  to 
section  112(j),  we  have  received  many 
questions  regarding  the  provisions.  The 
following  paragraphs  provide  a  general 
overview  of  the  section  112(j)  program. 

A.  If  I  Am  an  Owner  or  Operator  of  a 
Source.  What  Must  I  Do? 

ff  you  are  an  owner  or  operator  of  a 
major  source  in  a  source  category  or 
subcategory  for  which  the  statutory 
deadline  for  a  section  112(d)  emission 
standard  is  missed  by  18  months,  you 
are  subject  to  the  provisions  of  section 
112(j).  If  you  are  unsure  whether  you  are 
subject  to  section  112(j),  you  should 
review  the  appropriate  proposed  MACT 
rule  to  which  you  may  be  subject,  you 
should  review  information  on  EPA's  Afr 
Toxics  Website  at  http://www.epa.gov/ 
ttn/atw/eparules.html,  you  may  contact 
the  EPA  project  lead  directly,  or  you 
may  submit  a  Part  1  MACT  application 
to  ask  the  State  for  an  applicability 
determination.  If  the  section  112(j) 
deadline  arrives  before  you  can 
determine  yoiu  applicability,  you 
shoidd  submit  a  Part  1  application.  In 
most  cases,  even  if  the  section  112(d) 
emission  standard  statutory  deadline  is 
missed  by  18  months,  there  will  be 
published  proposed  standards  that  you  . 
can  refer  to  that  will  assist  you  in 
determining  whether  yoiu  source  is 
subject  to  the  provisions  of  section 

112(j).  ^  ^  .  .  .  ' 

U  you  are  subject  to  the  provisions  of 
section  112(j),  you  must  apply  for  a  tide 
V  permit  or  permit  revision.  "The  content 
of  the  required  applications,  details  of 
the  application  approval  process,  timing 
of  submittals,  reviews,  and  permit 
issuance  are  specified  in  §§  63.52  and 
63.53  of  40  CFR  part  63.  The  application 
process  is  a  two-part  process.  Part  1  of 
the  permit  application  requests  very 
basic  information  about  the  affected 
source;  the  substantive  information 
required  by  the  permitting  authority  to 
make  its  MACT  determination  is  tied  to 
submittal  of  the  Part  2  permit 
application.  The  Part  1  permit 
application  must  be  submitted  to  the 
permitting  authority  by  the  section 
112(j)  deadline  if  it  can  reasonably  be 
determined  the  source  is  in  the  source 
category  or  subcategory,  or  writhin  30 
days  after  being  notified  in  writing  by 
the  permitting  authority  that  one  or 
more  sources  at  the  major  source  belong 
in  a  subject  category  or  subcategory. 

The  application  content  for  a  MACT 
determination  is  contained  in  40  CFR 
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63.53.  Information  available  as  of  the 
date  on  which  the  first  Part  2  MACT 
application  is  filed  for  a  source  in  the 
relevant  source  category  or  subcategory 
in  the  State  or  jvuisdiction  will  be 
considered  by  the  permitting  authority 
in  making  its  case-by-case  MACT 
determination.  The  definition  of 
"available  information"  in  40  CFR  63.51 
specifies  the  type  of  information  and 
sources  of  information  available  to  the 
affected  source  owner  or  operator  for 
use  in  completing  the  application. 

Your  Part  1  application  for  a  MACT 
determination  must  contain  the 
following  information: 

•  The  name  and  address  (physical 
locafion)  of  your  source. 

•  A  brief  description  of  the  major 
source  and  an  identification  of  the 
relevant  source  category. 

•  An  identification  of  the  types  of 
emission  points  belonging  to  the 
relevant  source  category. 

•  An  identification  of  any  affected 
sources  for  which  a  section  1 1 2(g) 
MACT  determination  has  been  made. 

As  mentioned  previously,  if  you  are 
unsiu^  whether  you  are  subject  to 
section  112(j).  you  should  submit  a  Part 
1  MACT  application  to  ask  the  State  for 
an  applicability  determination.  If  you 
have  not  submitted  a  Part  1  MACT 
application  and  the  permitting  authority 
notifies  you  that  you  are  subject  to 
section  112(j),  you  must  submit  an 
application  for  a  title  V  permit  or  for  a 
revision  to  an  existing  title  V  permit  or 
pending  title  V  permit  within  30  days  of 
being  notified. 

Your  Part  2  Application  for  a  MACT 
determination  must  contain  the 
following  information: 

•  For  new  affected  sources,  the 
anticipated  date  of  startup  of  operation. 

•  The  HAP  emitted  by  each  affected 
source  in  the  relevant  source  category 
and  an  estimated  total  uncontrolled  and 
controlled  emission  rate  for  HAP  from 
the  affected  source. 

•  Any  existing  Federal,  State,  or  local 
limitations  or  requirements  applicable 
to  the  affected  source. 

•  For  each  affected  emission  point  or 
group  of  eiffected  emission  points,  an 
identification  of  control  technology  in 
place. 

•  Information  relevant  to  establishing 
the  MACT  floor,  and,  at  the  option  of 
the  owner  or  operator,  a  recommended 
MACT  floor. 

•  Any  other  information  reasonably 
needed  by  the  permitting  authority 
including,  at  the  discretion  of  the 
permitting  authority,  information 
required  pursuant  to  subpart  A  of  40 
CFR  part  63. 


Your  Part  2  MACT  application  may 
also,  but  is  not  required  to,  include  the 
following: 

•  Recommended  emission  limitations 
for  the  affected  source  and  support 
information  consistent  with  40  CFR 
63.52(f).  You  may  recommend  a  specific 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  as  an  emission  limitation. 

•  A  description  of  the  control 
technologies  that  you  would  apply  to 
meet  the  emission  limitation  including 
technical  information  on  the  design, 
operation,  size,  estimated  control 
efficiency  and  any  other  information 
deemed  appropriate  by  the  permitting 
authority,  and  identification  of  the 
affected  sources  to  which  the  control 
technologies  shall  be  applied. 

•  Relevant  parameters  to  be 
monitored  and  firequency  of  monitoring 
to  demonstrate  continuous  compliance 
with  the  MACT  emission  limitation  over 
the  applicable  reporting  period. 

You  are  required  to  submit  your  Part 
2  MACT  application  within  24  months 
after  submittal  of  your  Part  1  MACT 
application. 

B.  If  I  Am  the  Permitting  Authority  for 
a  Source  Subject  to  Section  1 12(j),  What 
Must  1  Do? 

As  the  permitting  authority  for  a 
source  subject  to  section  112(j),  you 
may,  but  are  not  required  to,  notify  an 
owner  or  operator  of  a  source  of  their 
applicability  when  you  have  available 
information  that  allows  you  to  identify 
subject  sources.  In  such  cases,  you 
should  submit  the  notification  prior  to 
the  source's  Part  1  MACT  application 
deadline.  Sources  that  can  reasonably 
determine  they  are  subject  must  submit 
a  Part  1  application,  regardless  of  any 
notification  (or  lack  thereof).  You  may 
notify  a  source  that  has  not  submitted  a 
Part  1  application  to  do  so,  but  your 
discretion  to  do  this  does  not  relieve  the 
source  of  its  obligation  to  submit  an 
application  in  the  absence  of  such  a 
notification.  You  also  have  the 
responsibility  of  notifying  owners  or 
operators  of  sources  that  erroneously 
submit  a  Part  1  MACT  application  (i.e., 
the  source  is  not  subject  to  section 
112{j))  that  they  are  not  subject  to 
section  112(j),  as  well  as  notifying 
owners  or  operators  of  sources  of  their 
applicability  when  requested  by  an 
owner  or  operator  of  a  source  with  their 
Part  1  MACT  application. 

Once  you  have  received  a  Part  2 
MACT  application  from  a  source,  you 
must  notify  the  owner  or  operator  of  the 
source  in  writing  whether  the 
application  is  complete  or  incomplete 
within  60  days.  If  you  do  not  notify  the 
owner  or  operator  in  Mrriting  within  60 


days  after  the  submittal,  it  will  be 
assumed  that  the  application  is 
complete. 

Potential  sources  that  would  be 
affected  by  section  112(j)  would  be 
those  categories  or  subcategories  of 
major  sources  listed  for  regulation  under 
section  112(c)  of  the  CAA  for  which  the 
statutory  deadline  for  a  section  112(d) 
emission  standard  is  missed  by  18 
months.  You  should  start  the  affected 
source  identification  by  first  identifying 
those  source  categories  and 
subcategories  for  which  a  section  112(d) 
emission  standard  has  been  missed. 
Using  available  information  from  the         l 
EPA  obtained  in  the  rule  development 
process  for  subject  sources,  and  other 
available  information  (e.g.,  EPA 
databases.  State  inventories,  available 
literature),  you  should  be  able  to 
identify  sources  subject  to  section  112(j) 
v^thin  your  jurisdiction. 

If  you  are  the  permitting  authority  for 
a  source  subject  to  section  112(j),  you 
must  determine  case-by-case  MACT  for 
the  source.  You  should  use  all  available 
information,  as  described  in  40  CFR 
63.51.  The  most  prominent  and  useful 
piece  of  information  will  be  the 
proposed  MACT  rule  and  its  supporting 
documentation.  You  can  also 
supplement  that  information  with 
whatever  other  information  is  available, 
including  information  submitted  by  the 
source  itself. 

Permitting  authorities  must  determine 
a  MACT  emission  limitation  equivalent 
to  the  limitation  that  would  apply  had 
the  MACT  standard  been  promulgated 
on  time.  You  may  conduct  an 
independent  analysis  to  determine 
MACT  using  available  information  to 
identify  the  12  percent  of  the  best 
performing  soxuces  (if  there  are  30  or 
more  sources)  or  the  best  performing  5 
(if  less  than  30  sources).  Alternately, 
you  may  simply  look  to  the  proposed 
MACT  standard  and  use  the  information 
and  analysis  already  prepared  by  EPA. 
Regardless  of  the  approach  adopted  to 
issue  or  revise  the  source's  title  V 
permit  under  section  112(j),  you  must 
determine  MACT  as  an  equivalent 
emission  limitation  on  a  case-by-case 
basis  for  each  category  of  sources. 
Guidance  to  assist  you  in  your  case-by- 
case  MACT  determination  is  presented 
in  "Guidelines  for  MACT 
Determinations  under  Section  112(j) 
Requirements."  (EPA  453/R-O2-001). 
For  sources  in  existence  and  subject 
to  section  112(j)  at  the  deadline,  sources 
that  become  subject  to  section  112(j) 
after  the  section  112(j)  deadline,  and 
sources  that  make  a  change  subject  to 
section  112(j)  after  a  permit  is  issued, 
you  are  required  to  issue  a  section  112(j) 
permit  or  a  revised  section  112(j)  permit 
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with  case-by-case  MACT  within  18 
months  after  receiving  a  complete  Part 
2  application. 

C.  What  Happens  When  a  Rule  Comes 
Out  After  the  Hammer  Date  for  a  Given 
Source  Category? 

If  the  EPA  promulgates  emission 
standards  under  section  112(d)  for  a 
source  category  before  the  date  a  permit 
application  is  approved  by  the 
permitting  authority,  the  title  V  permit 
must  contain  the  promulgated  standards 
rather  than  the  section  112(j)  case-by- 
case  MACT  level  of  control.  If,  however, 
the  EPA  promulgates  emission 
standards  under  section  112(d)  for  a 
source  after  the  date  a  permit 
^plication  is  approved  by  the 
permitting  authority,  the  permitting 
authority  must  incorporate  the 
requirements  of  the  promulgated 
standards  in  the  title  V  permit  upon  its 
next  renewal.  In  such  cases,  the 
permitting  authority  must  establish  a 
compliance  date  in  the  revised  permit 
that  assures  that  the  owner  or  operator 
shall  comply  with  the  promulgated 
standards  within  a  reasonable  time,  not 
to  exceed  8  years  after  the  standards  are 
promulgated.  The  permitting  authority 
is  not  required  to  revise  the  emission 
limit  in  the  permit  to  reflect  the 
promulgated  standards  if  it  determines 
that  the  level  of  control  required  by  the 
emission  limitation  in  the  permit  is 
substantially  as  effective  as  that 
required  by  the  promulgated  standards. 
If  liie  requirements  you  established  in  a 
case-by-case  determination  under 
section  112(j)  are  more  stringent  than 
the  standards  promulgated  under 
section  112(d),  you  may  elect  to  revise 
the  permit  to  incorporate  the  less 
stringent  requirements  but  you  are  not 
required  to  do  so. 

V.  What  Are  the  Environmental, 
Energy.  Cost,  and  Economic  Impacts  of 
'  lus  Rule? 

The  General  Provisions  do  not  apply 
1  mtil  specific  relevant  standards  are 
>romulgated.  At  that  time,  the  impacts 
of  the  individual  NESHAP  will  be 
analyzed,  including  the  impacts  of  the 
General  Provisions  requirements. 
r  The  section  112(j)  rule  provides 
general  guidance  and  procedures 
concerning  the  implementation  of  an 
underlying  statutory  requirement.  We 
estimate  that  approximately  84.000 
affected  soiuces  may  have  to  prepare 
and  submit  a  Part  1  permit  application. 
The  total  estimated  cost  of  this  1-time 
event  is  about  $9,000,000.  We  currently 
anticipate  no  other  impacts  since  we 
plan  to  promulgate  all  the  10-year 
MACT  standards  before  the  need  to 
submit  a  Part  2  permit  application. 


VI.  What  Are  the  Administrative 
Requirements  for  This  Rule? 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  we  must 
determine  whether  a  regulatory  action  is 
"significant"  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annued  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  br  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  the 
amendments  are  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  are, 
therefore,  not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  the  OMB  must  approve  any 
reporting  and  recordkeeping 
requirements  that  qualify  as  an 
information  collection  request  (ICR) 
under  the  PRA. 

Approval  of  an  ICR  is  not  required  for 
the  General  Provisions  because,  for 
sources  affected  by  CAA  section  112 
only,  the  General  Provisions  do  not 
require  any  activities  imtil  source 
category-specific  standards  have  been 
promulgated  or  until  titie  V  permit 
programs  become  effective.  The  actual 
recordkeeping  and  reporting  biuden  that 
would  be  imposed  by  the  General 
Provisions  for  each  source  category 
covered  by  part  63  will  be  estimated 
when  standards  applicable  to  such 
category  are  promulgated. 

However,  approval  of  an  ICR  is 
required  for  the  section  112(j)  rule.  The 
information  collection  requirements  in 
today's  amendments  to  the  final  section 
112(j)  rule  have  been  submitted  to  OMB 
for  approval  under  the  provisions  of  the 
PRA.  The  EPA  has  prepared  an  ICR 


docimient  (ICR  No.  1648.04),  and  you 
may  obtain  a  copy  from  Sandy  Farmer 
by  mail  at  Office  of  Enviromnental 
Information,  Collection  Strategies 
Division  (2822),  U.S.  EPA,  1200 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20460,  by  email  at 
farmer.sandy@epa.gov,  or  by  calling 
(202)  260-2740.  You  may  also 
download  a  copy  off  the  Internet  at 
http://www.epa.gov/icr.  The  information 
requirements  are  not  effective  imtil 
OMB  approves  them. 

The  collection  of  information  required 
by  today's  amendments  to  the  final 
section  112(j)  rule  have  an  estimated 
nationvride  recordkeeping  and  reporting 
burden  of  172,480  hours  ($8,984,976). 
This  burden  is  a  short  1-time  permit 
application. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  (1)  review  instructions;  (2) 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  (3)  adjust 
the  existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  (4)  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  (5)  search  data  soinces;  (6) 
complete  and  review  the  collection  of 
information;  and  (7)  transmit  or 
otherwise  disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitied 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  the  EPA  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  Policies  that  have 
federalism  implications  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Executive  Order  13132  identifies  2 
fypes  of  rules  with  Federalism 
implications — rules  that  impose 
substantial  compliance  costs,  unless 


W5_J I 


:_» l\t^\ 


NT^      CC  I'Vw.iAc 


i1    i;     9nn9/Pii1oc   anr)    RcHJiilflHnns 


16595 


16594 


Federal  Register / Vol.  67,  No.  66 /Friday.  April  5,  2002 /Rules  and  Regulations 


they  are  expressly  required  by  statute  or 
there  are  federal  funds  available  to  cover 
the  costs,  and  rules  that  preempt  State 
or  local  law.  The  EPA  has  interpreted 
that  rules  containing  "substantial 
compliance  costs"  are  those  that  contain 
a  "significant  federal  intergovernmental 
mandate"  under  Section  202  of  the 
Unfunded  Mandates  Reform  Act 
(UMRA)— i.e.,  it  is  likely  to  result  in  the 
expenditure  by  State,  local,  and  Tribal 
governments  in  the  aggregate  of  $100 
million  or  more  in  any  one  year.  In 
addition,  EPA  will  conclude  a  rule  also 
has  Federalism  implications  if  the 
impacts  of  the  rule  on  small 
governments  is  likely  to  equal  or  exceed 
1%  of  their  revenues. 

Because  these  final  amendments  do 
not  exceed  either  threshold  for 
substantial  costs  described  above  or 
preempt  State  or  local  law,  they  do  not 
have  federalism  implications  and  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government,  as  specified  in 
Executive  Order  13132.  Nevertheless,  in 
the  spirit  of  Executive  Order  13132  and 
consistent  with  EPA  policy  to  promote 
communications  between  EPA.  State 
and  local  governments.  EPA  specifically 
solicited  comment  on  the  rule 
amendments  from  State  and  local 
officials. 

D.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249. 
November  6,  2000)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  are  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

These  final  rule  amendments  do  not 
have  tribal  implications.  They  will  not 
have  substantial  direct  effects  on  tribal 
governments,  or  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
There  are  currently  no  tribal 
governments  that  have  approved  title  V 
permit  programs  to  which  sources 


would  submit  permit  applications  on 
May  15,  2002.  Accordingly,  Executive 
Order  13175  does  not  apply  to  this 
action. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  Before  promulgating 
an  EPA  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least-costly,  most  cost- 
effective,  or  least-burdensome 
alternative  that  achieves  the  objective  of 
the  rule.  The  provisions  of  section  205 
do  not  apply  when  they  are  inconsistent 
with  applicable  law.  Moreover,  section 
205  allows  the  EPA  to  adopt  an 
alternative  other  than  the  least-costly, 
most  cost-effective,  or  least-burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  the  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  these 
final  amendments  do  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  These  amendments  will 
clarify  existing  requirements  and  reduce 
legulatory  burden.  The  EPA  has 
determined  that  this  action  is  not  a 
"significant"  regulatory  action  within 
the  meaning  of  Executive  Order  12866. 
and  it  does  not  impose  any  additional 


Federal  mandate  on  State,  local  and 
tribal  governments  or  the  private  sector 
within  the  meaning  of  the  UMRA.  Thus, 
today's  final  rule  amendments  are  not 
subject  to  the  requirements  of  sections 
202.  203,  and  205  of  the  UMRA. 

F.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
these  final  amendments.  The  EPA  has 
also  determined  that  these  amendments 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  assessing  the 
impact  of  today's  rule  amendments  on 
small  entities,  small  entities  are  defined 
as:  (1)  A  small  business  whose  parent 
company  has  fewer  than  1 ,000 
employees;  (2)  a  small  governmental 
'  jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50.000;  or  (3)  a  small  organization 
that  is  any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field. 

After  considering  the  economic 
impacts  of  today's  final  amendments  on 
small  entities.  EPA  has  concluded  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

A  regulatory  flexibility  analysis  is  not 
necessary  for  the  General  Provisions 
amendments  because  it  is  imknown  at 
this  time  which  requirements  from  the 
General  Provisions  will  be  applicable  to 
any  particular  soiuce  category,  whether 
such  category  includes  small 
businesses,  and  how  significant  the 
impacts  of  those  requirements  would  be 
on  small  businesses.  Impacts  on  small 
entities  associated  with  the  General 
Provisions  will  be  assessed  when 
specific  emission  standards  affecting 
those  soiuces  are  developed.  "Small 
entities"  will  be  defined  in  the  context 
of  the  applicability  of  those  standards. 

Similarly,  no  analysis  has  been 
prepared  for  the  amendments  to  the 
section  112(j)  rule.  The  rule  provides 
general  guidance  and  procedures 
concerning  the  implementation  of  an 
underlying  statutory  requirement,  but  it 
does  not  by  itself  impose  any  regulatory 
requirements  other  than  a  permit 
application  to  the  permitting  authority 
or  prescribe  the  specific  content  of  any 
case-by-case  determination  which  might 
be  made  imder  section  112(j).  Although 
the  final  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities, 
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EPA  nonetheless  has  tried  to  reduce  the 
impact  of  the  rule  amendments  on  small 
entities.  We  have  extended  the  time 
between  application  deadlines  for  the 
Part  1  and  Part  2  submittals  so  that  all 
10-year  MACT  standards  woUld  be 
promulgated  before  any  Part  2 
applications  are  due.  We  have  also 
minimized  the  required  information  in 
the  Part  1  permit  application.  Although 
we  expect  some  small  businesses  to  be 
affected  by  the  section  112(j)  permit 
application  requirement,  we  cannot 
determine  how  many.  In  any  event,  the 
impact  would  be  insignificant. 
Furthermore,  the  net  effect  of  these  rule 
amendments  to  the  existing  rule  will  be 
td  reduce  potential  regulatory  biudens. 

G.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  (NTTAA)  of  1995,  (Public  Uw  No. 
104-113)  (15  U.S.C.  272  note),  directs 
the  EPA  to  use  volimtary  consensus 
standards  in  their  regulatory  and 
procurement  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  volimtary 
consensus  bodies.  The  NTTAA  directs 
the  EPA  to  provide  Congress,  through 
annual  reports  to  OMB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary 
consensus  standards. 

The  final  amendments  to  the  General 
Provisions  do  not  include  any  technical 
standards;  they  consist  primarily  of 
revisions  to  the  generally  applicable 
procedural  and  administrative 
requirements  that  the  General 
Provisions  overlay  on  NESHAP.  The 
final  amendments  to  the  section  112(j) 
rule,  which  establishes  requirements 
and  procedures  for  owners  or  operators 
of  major  sources  of  HAP  and  permitting 
authorities  to  follow  if  the  EPA  misses 
the  deadline  for  promulgation  of  section 
112(d)  standards,  clarify  and  amend 
ciurent  procedural  and  administrative 
provisions  to  establish  equivalent 
emissions  limitations  by  permit. 
Therefore,  section  112(j)  is  also  not  a 
vehicle  for  the  application  of  voluntary 
consensus  standards. 

H.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
..pril  23. 1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 


i 


Order  12866.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  U 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonable  alternatives  considered 
by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  imder  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  The  final 
amendments  to  the  General  Provisions 
are  not  subject  to  Executive  Order  13045 
because  the  provisions  provide  general 
technology  performance  and  . 
compliance  guidelines  for  section 
112(d)  standards,  which  are  not  based 
on  health  or  safety  risks.  Likewise,  the 
final  amendments  to  the  section  112(j) 
rule  are  not  subject  to  Executive  Order 
13045  because  they  establish  the 
process  for  developing  case-by-case 
MACT.  and  thus  are  based  on 
technology  performance  and  not  on 
safety  or  health  risks. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the 
SBREFA,  generally  provides  that  before 
a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  Therefore,  we  will  submit 
a  report  containing  the  final 
amendments  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
These  final  amendments  are  not  a 
"major  rule"  as  defined  by  5  U.S.C.      -• 
804(2),  and  therefore  will  be  effective 
April  5,  2002. 

f.  Executive  Order  13211,  Actions    ■ 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

The  final  amendments  are  not  subject 
to  Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001)  because  it  is  not  a  significant 


regulatory  action  under  Executive  Order 


12866. 


V 


List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  5,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  cited  in  the  preamble, 
part  63,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART63-[AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et.seq. 

Subpart  A— {Amended] 

2.  Section  63.1  is  amended  by: 

a.  Revising  paragraphs  (a)(3)  and  (4); 

b.  Removing  and  reserving  paragraphs 
(a)(7)  and  (a)(8); 

c.  Removing  paragraphs  (a)(13)  and 

(14); 

d.  Removing  and  reserving  paragraph 

(b)(2); 

e.  Revising  paragraph  (b)(3); 

f.  Revising  paragraphs  (c)(1),  (c)(2) 
introductory  text  and  (c)(2)(iii); 

g.  Removing  and  reserving  paragraph 
(c)(4);  and 

h.  Revising  paragraph  (e). 
The  revisions  read  as  follows: 

§63.1    Applicability. 

(a)*  *  * 

(3)  No  emission  standard  or  other 
requirement  established  under  this  part 
shall  be  interpreted,  construed,  or 
applied  to  diminish  or  replace  the 
requirements  of  a  more  stringent 
emission  limitation  or  other  applicable 
requirement  established  by  the 
Administrator  pursuant  to  other 
authority  of  the  Act  (section  111,  part  C 
or  D  or  any  other  authority  of  this  Act), 
or  a  standard  issued  under  State 
authority.  The  Administrator  may 
specify  in  a  specific  standard  under  this 
part  that  facilities  subject  to  other 
provisions  under  the  Act  need  only 
comply  with  the  provisions  of  that 
standard. 

(4)(i)  Each  relevant  standard  in  this 
part  63  must  identify  explicitly  whether 
each  provision  in  this  subpart  A  is  or  is 
not  included  in  such  relevant  standard. 

(ii)  If  a  relevant  part  63  standard 
incorporates  the  requirements  of  40  CFR 
part  60.  part  61  or  other  part  63 
standards,  the  relevant  part  63  standard 
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must  identify  explicitly  the  applicability 
of  each  corresponding  part  60,  part  61, 
or  other  part  63  subpart  A  (General) 
provision. 

(iii)  The  General  Provisions  in  this 
subpart  A  do  not  apply  to  regulations 
developed  pursuant  to  section  112(r)  of 
the  amended  Act,  unless  otherwise 
specified  in  those  regulations. 

•  *        *        *        • 

(7)  (Reserved] 

(8)  [Reserved] 

***** 

(b)*  *  * 

(2)  [Reserved] 

(3)  An  owner  or  operator  of  a 
stationary  soiut;e  who  is  in  the  relevant 
source  category  and  who  determines 
that  the  source  is  not  subject  to  a 
relevant  standard  or  other  requirement 
established  imder  this  part  must  keep  a 
record  as  specified  in  §63. 10(b)(3). 

(c)*  *   * 

(1)  If  a  relevant  standard  has  been 
established  under  this  part,  the  owner  or 
operator  of  an  affected  source  must 
comply  with  the  provisions  of  that 
standard  and  of  this  subpart  as  provided 
in  paragraph  (a)(4)  of  this  section. 

(2)  Except  as  provided  in 

§  63.10(b)(3).  if  a  relevant  standard  has 
been  estabhshed  under  this  part,  the 
owner  or  operator  of  an  affected  source 
may  be  required  to  obtain  a  title  V 
permit  from  a  permitting  authority  in 
the  State  in  which  the  source  is  located. 
Emission  standards  promulgated  in  this 
part  for  area  sources  pursuant  to  section 
112(c)(3)  of  the  Act  will  specify 
whether — 
***** 

(iii)  If  a  standard  fails  to  specify  what 
the  permitting  requirements  will  be  for 
area  sources  affected  by  such  a  standard, 
then  area  sources  that  are  subject  to  the 
standard  will  be  subject  to  the 
requirement  to  obtain  a  title  V  permit 
without  any  deferral. 

•  •        •        *        * 

(4)  [Reserved] 

***** 

(e)  If  the  Administrator  promulgates 
an  emission  standard  under  section 
112(d)  or  (h)  of  the  Act  that  is  applicable 
to  a  soured  subject  to  an  emission 
limitation  by  permit  established  imder 
section  112(j)  of  the  Act.  and  the 
requirements  imder  the  section  112(j) 
emission  limitation  are  substantially  as 
effective  as  the  promulgated  emission 
standard,  the  owner  or  operator  may 
request  the  permitting  authority  to 
revise  the  source's  title  V  permit  to 
reflect  that  the  emission  limitation  in 
the  permit  satisfies  the  requirements  of 
the  promulgated  emission  standard.  The 
process  by  which  the  permitting 
authority  determines  whether  the 


section  112(j)  emission  limitation  is 
substantially  as  effective  as  the 
promulgated  emission  standard  must 
include,  consistent  with  part  70  or  71  of 
this  chapter,  the  opportunity  for  full 
public,  EPA,  and  affected  State  review 
(including  the  opportunity  for  EPA's 
objection)  prior  to  the  permit  revision 
being  finalized.  A  negative 
determination  by  the  permitting 
authority  constitutes  final  action  for 
purposes  of  review  and  appeal  imder 
the  applicable  title  V  operating  permit 
program. 
3.  Section  63.2  is  amended  by: 

a.  Revising  the  definition  of  Affected 
source; 

b.  Revising  the  definition  of 
Commenced; 

c.  Revising  the  definition  of 
Construction; 

d.  Revising  paragraph  (2)  in  the 
definition  of  Effective  date; 

e.  Revising  the  definition  of 
Equivalent  emission  limitation; 

f.  Revising  paragraph  (6)  in  the 
definition  of  Federally  enforceable; 

g.  Revising  the  first  sentence  in  the 
definition  of  Malfunction; 

h.  Revising  the  definition  of  New 
source; 

i.  Revising  the  introductory  text  in  the 
definition  of  Reconstruction; 

j.  Amending  the  definition  of  Relevant 
standard  by  revising  the  first  sentence 
of  paragraph  (4);  running  the 
undesignated  paragraph  at  the  end  of 
paragraph  (4)  into  pargraph  (4),  and 
revising  the  last  sentence  of  newly 
designated  text  in  paragraph  (4); 

k.  Revising  the  definition  of 
Shutdown; 

1.  Revising  the  definition  of  Startup: 

m.  By  ad(ung  in  alphabetical  order 
definitions  for  Monitoring,  New  affected 
source,  and  Working  day;  and 

n.  By  removing  definitions  for 
Compliance  plan.  Lesser  quantity,  and 
Part  70  permit. 

The  revisions  and  additions  read  as 
follows: 

§63.2    IMlnltions. 

***** 

Affected  source,  for  the  purposes  of 
this  part,  means  the  collection  of 
equipment,  activities,  or  both  within  a 
single  contiguous  area  and  under 
common  control  that  is  included  in  a 
section  112(c)  source  category  or 
subcategory  for  which  a  section  112(d) 
standard  or  other  relevant  standard  is 
established  pursuant  to  section  112  of 
the  Act.  Each  relevant  standard  will 
define  the  "affected  source,"  as  defined 
in  this  paragraph  unless  a  different 
definition  is  warranted  based  on  a 
published  justification  as  to  why  this 
definition  would  result  in  significant 


administrative,  practical,  or 
implementation  problems  and  why  the 
different  definition  would  resolve  those 
problems.  The  term  "affected  source," 
as  used  in  this  part,  is  separate  and 
distinct  from  any  other  use  of  that  term 
in  EPA  regulations  such  as  those 
implementing  title  IV  of  the  Act. 
Affected  source  may  be  defined 
differently  for  part  63  than  affected 
facility  and  stationary  source  in  parts  60 
and  61,  respectively.  This  definition  of    ■ 
"affected  source,"  and  the  procedures 
for  adopting  an  alternative  definition  of 
"affected  source,"  shall  apply  to  each 
section  112(d)  standard  for  which  the 
initial  proposed  rule  is  signed  by  the 
Administrator  after  June  30,  2002. 
***** 

Commenced  means,  with  respect  to 
construction  or  reconstruction  of  an 
affected  source,  that  an  owner  or 
operator  has  undertaken  a  continuous 
program  of  construction  or 
reconstruction  or  that  an  owner  or 
operator  has  entered  into  a  contractual 
obligation  to  undertake  and  complete, 
within  a  reasonable  time,  a  continuous 
program  of  construction  or 
reconstruction. 
***** 

Construction  means  the  on-site 
fabrication,  erection,  or  installation  of 
an  affected  source.  Construction  does 
not  include  the  removal  of  all 
equipment  comprising  an  affected 
source  bom  an  existing  location  and 
reinstallation  of  such  equipment  at  a 
new  location.  The  owner  or  operator  of 
an  existing  affected  source  that  is 
relocated  may  elect  not  to  reinstall 
minor  ancillary  equipment  including, 
but  not  limited  to,  piping,  ductwork, 
and  valves.  However,  removal  and 
reinstallation  of  an  affected  source  will 
be  construed  as  reconstruction  if  it 
satisfies  the  criteria  for  reconstruction  as 
defined  in  this  section.  The  costs  of 
replacing  minor  ancillary  equipment 
must  be  considered  in  determining 
whether  the  existing  affected  source  is 
reconstructed. 
*        *        *        ♦        • 

Effective  date  means:  *  *  * 
(2)  With  regard  to  an  alternative 
emission  limitation  or  equivalent 
emission  limitation  determined  by  the 
Administrator  (or  a  State  with  an 
approved  permit  program),  the  date  that 
the  alternative  emission  limitation  or 
equivalent  emission  limitation  becomes 
effective  according  to  the  provisions  of 
this  part. 
***** 

Equivalent  emission  limitation  means 
any  maximum  achievable  control 
technolog)  emission  limitation  or 
requirements  which  are  applicable  to  a 
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major  source  of  hazardous  air  pollutants 

and  are  adopted  by  the  Administrator 

(or  a  State  with  an  approved  permit 

program)  on  a  case-by-case  basis, 

pursuant  to  section  112(g)  or  (j)  of  the 

Act. 

*        *        »        •        • 

Federally  enforceable  *  *  * 

(6)  Limitations  and  conditions  that  are 
part  of  an  operating  permit  where  the 
permit  and  the  permitting  program 
ptusuant  to  which  it  was  issued  meet  all 
of  the  following  criteria: 

(i)  The  operating  permit  program  has 
been  submitted  to  and  approved  by  EPA 
into  a  State  implementation  plan  (SIP) 
under  section  110  of  the  CAA; 

(ii)  The  SIP  imposes  a  legal  obligation 
that  operating  permit  holders  adhere  to 
the  terms  and  limitations  of  such 
permits  and  provides  that  permits 
which  do  not  conform  to  the  operating 
permit  program  requirements  and  the 
requirements  of  EPA's  underlying 
regulations  may  be  deemed  not 
"federally  enforceable"  by  EPA; 

(iii)  The  operating  permit  program 
requires  that  all  emission  limitations, 
controls,  and  other  requirements 
imposed  by  such  permits  will  be  at  least 
as  stringent  as  any  other  applicable 
limitations  and  requirements  contained 
in  the  SIP  or  enforceable  under  the  SIP, 
and  that  the  prograni  may  not  issue 
permits  that  waive,  or  make  less 
stringent,  any  limitations  or 
requirements  contained  in  or  issued 
pursuant  to  the  SIP,  or  that  are 
otherwise  "federally  enforceable"; 

(iv)  The  limitations,  controls,  and 
requirements  in  the  permit  in  question 
are  permanent,  quantifiable,  and 
otherwise  enforceable  as  a  practical 
matter;  and 

(v)  The  permit  in  question  was  issued 
only  after  adequate  and  timely  notice 
and  opportunity  for  comment  for  EPA 
and  the  public. 
*        *        *        *        * 

'  Malfunction  means  any  sudden, 
infrequent,  and  not  reasonably 
preventable  failure  of  air  pollution 
control  and  monitoring  equipment, 
process  equipment,  or  a  process  to 
operate  in  a  normal  or  usual 
manner.*  *  * 

Monitoring  means  the  collection  and 
use  of  measurement  data  or  other 
information  to  control  the  operation  of 
a  process  or  pollution  control  device  or 
to  verify  a  work  practice  standard 
relative  to  assuring  compliance  with 
applicable  requirements.  Monitoring  is 
composed  of  four  elements: 

(1)  Indicator(s)  of  performance — the 
parameter  or  parameters  you  measure  or 
observe  for  demonstrating  proper 
operation  of  the  pollution  control 


measures  or  compliance  with  the 
applicable  emissions  limitation  or 
standard.  Indicators  of  performance  may 
include  direct  or  predicted  emissions 
measurements  (including  opacity), 
operational  parametric  values  that 
correspond  to  process  or  control  device 
(and  capture  system)  efficiencies  or 
emissions  rates,  and  recorded  findings 
of  inspection  of  work  practice  activities, 
materials  tracking,  or  design 
characteristics.  Indicators  jnay  be 
expressed  as  a  single  maximum  or 
Tpinimiim  value,  a  function  of  process 
variables  (for  example,  within  a  range  of 
pressure  drops),  a  particular  operational 
or  work  practice  status  (for  example,  a 
damper  positioh,  completion  of  a  waste 
recovery  task,  materials  tracking),  or  an 
interdependency  between  two  or  among 
more  than  two  variables. 

(2)  Measurement  techniques — ^the 
means  by  which  you  gather  and  record 
information  of  or  about  the  indicators  of 
performance.  The  components  of  the 
measurement  technique  include  the 
detector  type,  location  and  installation 
specifications,  inspection  procedures, 
and  quality  assurance  and  quality 
control  measures.  Examples  of 
measurement  techniques  include 
continuous  emission  monitoring 
systems,  continuous  opacity  monitoring 
systems,  continuous  parametric 
monitoring  systems,  and  manual 
inspections  that  include  making  records 
of  process  conditions  or  work  practices. 

(3)  Monitoring  frequency — the 
number  of  times  you  obtain  and  record 
n^onitoring  data  over  a  specified  time 
interval.  Examples  of  monitoring 
frequencies  include  at  least  four  points 
equally  spaced  for  each  hour  for 
continuous  emissions  or  parametric 
monitoring  systems,  at  least  every  10 
seconds  for  continuous  opacity 
monitoring  systems,  and  at  least  once 
per  operating  day  (or  week,  month,  etc.) 
for  work  practice  or  design  inspections. 

(4)  Averaging  time — the  period  over 
which  you  average  and  use  data  to 
verify  proper  operation  of  the  pollution 
control  approach  or  compliance  with 
the  emissions  limitation  or  standard. 
Examples  of  averaging  time  include  a  3- 
hour  average  in  units  of  the  emissions 
limitation,  a  30-day  rolling  average 
emissions  value,  a  daily  average  of  a 
control  device  operational  parametric 
range,  and  an  instantaneous  alarm. 

New  affected  source  means  the 
collection  of  equipment,  activities,  or 
both  within  a  single  contiguous  area  and 
under  conunon  control  that  is  included 
in  a  section  112(c)  source  category  or 
subcategory  that  is  subject  to  a  section 
112(d)  or  other  relevant  standard  for 
new  sources.  This  definition  of  "new 
affected  source,"  and  the  criteria  to  be 


utilized  in  implementing  it,  shall  apply 
to  each  section  112(d)  standard  for 
which  the  initial  proposed  rule  is  signed 
by  the  Administrator  after  June  30, 
2002.  Each  relevant  standard  will  define 
the  term  "new  affected  source,"  which 
will  be  the  same  as  the  "affected 
source"  unless  a  different  collection  is 
warranted  based  on  consideration  of 
factors  including: 

(1)  Emission  reduction  impacts  of 
controlling  individual  sources  versus 
groups  of  sources; 

(2)  Cost  effectiveness  of  controlling 
individual  equipment; 

(3)  Flexibility  to  accommodate 
common  control  strategies; 

(4)  Cost/benefits  of  emissions 
averaging; 

(5)  Incentives  for  pollution 
prevention; 

(6)  Feasibility  and  cost  of  controlling 
processes  that  share  common  equipment 
(e.g.,  product  recovery  devices); 

(7)  Feasibility  and  cost  of  monitoring; 
and 

(8)  Other  relevant  factors. 

New  source  means  any  affected  source 
the  construction  or  reconstruction  of 
which  is  commenced  after  the 
Administrator  first  proposes  a  relevant 
emission  standard  under  this  part 
establishing  an  emission  standard 
applicable  to  such  source. 
*****- 

Reconstruction,  unless  otherwise 
defined  in  a  relevant  standard,  means 
the  replacement  of  components  of  an 
affected  or  a  previously  nonaffected 
source  to  such  an  extent  that: 
***** 

Relevant  standard  means:  *  *  * 
(4)  An  equivalent  emission  limitation 
established  pursuant  to  section  112  of 
the  Act  that  applies  to  the  collection  of 
equipment,  activities,  or  both  regulated 
by  such  standard  or  limitation.  *  *  * 
Every  relevant  standard  established 
pursuant  to  section  112  of  the  Act 
includes  subpart  A  of  this  part,  as 
provided  by  §  63.1(a)(4),  and  all 
applicable  appendices  of  this  part  or  of 
other  parts  of  this  chapter  that  are 
referenced  in  that  standard. 
***** 

Skutdov^m  means  the  cessation  of 
operation  of  an  affected  source  or 
portion  of  an  affected  source  for  any 
purpose. 
***** 

Startup  means  the  setting  in  operation 
of  an  affected  source  or  portion  of  an 
affected  source  for  any  purpose. 
*        •        *        *        * 

Woiidng  day  means  any  day  on  which 
Federal  Government  offices  (or  State 
government  offices  for  a  State  that  has 
obtained  delegation  under  section 
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112(1))  are  open  for  normal  business. 
Satiirdays.  Sundays,  and  official  Federal 
(or  where  delegated.  State)  holidays  are 
not  working  days. 

4.  Section  63.3  is  amended  by  adding 
the  abbreviation  for  standard  cubic 
meter  per  minute  in  paragraph  (b). 

The  revisions  read  as  follows: 

S  63.3    UnKs  and  abbrvviations. 

*  »        *        *        • 

(b)  *  •  * 

scmm  =  cubic  meter  at  standard 
conditions  per  minute 

*  *        *        »        * 

5.  Section  63.4  is  amended  by: 

a.  Revising  paragraph  (a)(1); 

b.  Removing  and  reserving  paragraphs 
(a)(3)  through  (a)(5); 

c.  Removing  paragraph  (b)(3);  and 

d.  Revising  paragraph  (c). 
The  revisions  read  as  follows: 

§63.4    Prohibtted  activitiM  and 
circumvention. 

(a)  *  •  *  (1)  No  owner  or  operator 
subject  to  the  provisions  of  this  part 
must  o(>erate  any  a^ected  source  in 
violation  of  the  requirements  of  this 
part.  Affected  sources  subject  to  and  in 
compliance  with  either  an  extension  of 
compliance  or  an  exemption  from 
compliance  are  not  in  violation  of  the 
requirements  of  this  part.  An  extension 
of  compliance  can  be  granted  by  the 
Administrator  under  this  part;  by  a  State 
with  an  approved  permit  program;  or  by 
the  President  imder  section  112(i)(4)  of 
the  Act. 

*  '     *        *        *        * 

(3)-(5)  (Reserved) 

***** 

(c)  Fragmentation.  Fragmentation 
after  November  15, 1990  which  divides 
ownership  of  an  operation,  within  the 
same  facility  among  various  owners 
where  there  is  no  real  change  in  control, 
will  not  affect  applicability.  The  owraer 
and  operator  must  not  use  fragmentation 
or  phasing  of  reconstruction  activities 
(i.e.,  intentionally  dividing 
reconstruction  into  multiple  parts  for 
purposes  of  avoiding  new  source 
requirements)  to  avoid  becoming  subject 
to  new  source  requirements. 

6.  Section  63.5  is  amended  by: 

a.  Revising  the  section  heading; 

b.  Revising  paragraphs  (a)(1)  and  (2); 

c.  Revising  paragraphs  (b)(1),  (b)(3) 
and  (4): 

d.  Removing  and  reserving  paragraph 
(b)(5); 

e.  Revising  paragraph  (b)(6); 

f.  Revising  paragraphs  (d)(l)(i), 
(d)(l)(ii)(B).  and  (d)(l)(ii)(E); 

g.  Removing  and  reserving  paragraph 
(d)(l)(ii)(G); 

h.  Revising  paragraph  (d)(2): 


i.  Revising  paragraph  (d)(3)(vi);  and 
j.  Revising  paragraphs  (f)(1)  and  (f)(2). 
The  revisions  read  as  follows: 

§  63.5    Praconstruction  review  and 
notification  requireoMnU. 

(a)  '  •  • 

(1)  This  section  implements  the 
preconstruction  review  requirements  of 
section  112(i)(l).  After  the  effective  date 
of  a  relevant  standard,  promulgated 
pursuant  to  section  112(d),  (f).  or  (h)  of 
the  Act,  under  this  part,  the 
preconstruction  review  requirements  in 
this  section  apply  to  the  owner  or 
operator  of  new  affected  sources  and 
reconstructed  affected  sources  that  are 
major-emitting  as  specified  in  this 
section.  New  and  reconstructed  affected 
sources  that  commence  construction  or 
reconstruction  before  the  effective  date 
of  a  relevant  standard  are  not  subject  to 
the  preconstruction  review 
requirements  specified  in  paragraphs 
(b)(3).  (d).  and  (e)  of  this  section. 

(2)  This  section  includes  notification 
requirements  for  new  affected  soiutes 
and  reconstructed  affected  sources  that 
are  not  major-emitting  affected  sources 
and  that  are  or  become  subject  to  a 
relevant  promulgated  emission  standard 
after  the  effective  date  of  a  relevant 
standard  promulgated  under  this  part. 

(b)  Requirements  for  existing,  newly 
constructed,  and  reconstructed  affected  " 
sources.  (1)  A  new  affected  source  for 
which  construction  commences  after 
proposal  of  a  relevant  standard  is 
subject  to  relevant  standards  for  new 
affected  sources,  including  compliance 
dates.  An  affected  source  for  which 
reconstruction  commences  after 
proposal  of  a  relevant  standard  is 
subject  to  relevant  standards  for  new 
soiut:es,  including  compliance  dates, 
irrespective  of  any  change  in  emissions 
of  hazardous  air  pollutants  from  that 
source. 
***** 

(3)  After  the  effective  date  of  any 
relevant  standard  promulgated  by  the 
Administrator  under  this  part,  no 
person  may,  without  obtaining  written 
approval  in  advance  from  the 
Administrator  in  accordance  with  the 
procedures  specified  in  paragraphs  (d) 
and  (e)  of  this  section,  do  any  of  the 
following: 

(i)  Construct  a  new  affected  source 
that  is  major-emitting  and  subject  to 
such  standard; 

(ii)  Reconstruct  an  affected  soxuce  that 
is  major-emitting  and  subject  to  such 
standard;  or 

(iii)  Reconstruct  a  major  source  such 
that  the  source  becomes  an  affected 
source  that  is  major-emitting  and  subject 
to  the  standard. 


(4)  After  the  effective  date  of  any 
relevant  standard  promulgated  by  the 
Administrator  under  this  part,  an  owner 
or  operator  who  constructs  a  new 
affected  source  that  is  not  major- 
emitting  or  reconstructs  an  affected 
source  that  is  not  major-emitting  that  is 
subject  to  such  standard,  or  reconstructs 
a  source  such  that  the  source  becomes 
an  affected  source  subject  to  the 
standard,  must  notify  the  Administrator 
of  the  intended  construction  or 
reconstruction.  The  notification  must  be 
submitted  in  accordance  with  the 
procedures  in  §  63.9(b). 

(5)  (Reserved) 

(6)  After  the  effective  date  of  any 
relevant  standard  promulgated  by  the 
Administrator  imder  this  part, 
equipment  added  (or  a  process  change) 
to  an  affected  source  that  is  within  the 
scope  of  the  definition  of  affected  source 
under  the  relevant  standard  must  be 
considered  part  of  the  affected  source 
and  subject  to  all  provisions  of  the 
relevant  standard  established  for  that 
affected  source. 
***** 

(d)*** 

(1)  *  *  * 

(i)  An  owner  or  operator  who  is 
subject  to  the  requirements  of  paragraph 
(b)(3)  of  this  section  must  submit  to  the 
Administrator  an  application  for 
approval  of  the  construction  or 
reconstruction.  The  application  must  be 
submitted  as  soon  as  practicable  before 
actual  construction  or  reconstruction 
begins.  The  application  for  approval  of 
construction  or  reconstruction  may  be 
used  to  fulfill  the  initial  notification 
requirements  of  §  63.9(b)(5).  The  owner 
or  operator  may  submit  the  application 
for  approval  well  in  advance  of  the  date 
actual  construction  or  reconstruction 
begins  in  order  to  ensure  a  timely 
review  by  the  Administrator  and  that 
the  planned  date  to  begin  will  not  be 
delayed. 

(ii)  •  *  * 

(B)  A  notification  of  intention  to 
construct  a  new  major  affected  source  or 
make  any  physical  or  operational 
change  to  a  major  affected  source  that 
may  meet  or  has  been  determined  to 
meet  the  criteria  for  a  reconstruction,  as 
defined  in  §  63.2  or  in  the  relevant 
standard; 
***** 

(E)  The  expected  date  of  the  beginning 
of  actual  construction  or  reconstruction; 

***** 

(G)  [Reserved] 

***** 

(2)  Application  for  approval  of 
construction.  Each  application  for 
approval  of  construction  must  include, 
in  addition  to  the  information  required 
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in  paragraph  (d)(l)(ii)  of  this  section, 
technical  information  describing  the 
proposed  nature,  size,  design,  operating 
design  capacity,  and  method  of 
operation  of  the  soiute,  including  an 
identification  of  each  tjrpe  of  emission 
point  for  each  type  of  hazardous  air 
pollutant  that  is  emitted  (or  could 
reasonably  be  anticipated  to  be  emitted) 
and  a  description  of  the  planned  air 
pollution  control  system  (equipment  or 
method)  for  each  emission  point.  The 
description  of  the  equipment  to  be  used 
for  the  control  of  emissions  must 
include  each  control  device  for  each 
hazardous  air  pollutant  and  the 
estimated  control  efficiency  (percent) 
for  each  control  device.  The  description 
of  the  method  to  be  used  for  the  control 
of  emissions  must  include  an  estimated 
control  efficiency  (percent)  for  that 
method.  Such  technical  information 
must  include  calculations  of  emission 
estimates  in  sufficient  detail  to  permit 
assessment  of  the  validity  of  the 
calculations. 
(3)  *  *  * 

(vi)  If  in  the  application  for  approval 
of  reconstruction  the  owner  or  operator 
designates  the  affected  soiutie  as  a 
reconstructed  «ource  and  declares  that 
there  are  no  economic  or  technical 
limitations  to  prevent  the  source  from 
complying  widi  all  relevant  standards  or 
other  requirements,  the  owner  or 
operator  need  not  submit  the 
information  required  in  paragraphs 
(d)(3)(iii)  through  (d)(3)(v)  of  this 
section. 

*        *        *        * 
(J)  *  *  * 

(1)  Preconstruction  review  procedures 
that  a  State  utilizes  for  other  purposes 
may  also  be  utilized  for  purposes  of  this 
section  if  the  procedures  are 
substantially  equivalent  to  those 
specified  in  this  section.  The 
Administrator  will  approve  an 
application  for  construction  or 
reconstruction  specified  in  paragraphs 
(b)(3)  and  (d)  of  this  section  if  the  owner 
or  operator  of  a  new  affected  source  or 
reconstructed  affected  source,  who  is 
subject  to  such  requirement  meets  the 
following  conditions: 

(i)  The  owner  or  operator  of  the  new 
affected  source  or  reconstructed  affected 
soiuce  has  imdergone  a  preconstruction 
review  and  approval  process  in  the  State 
in  which  the  source  is  (or  would  be) 
located  and  has  received  a  federally 
enforceable  construction  permit  that 
contains  a  finding  that  the  source  will 
meet  the  relevant  promulgated -emission 
standard,  if  the  source  is  properly  built 
and  operated. 

(ii)  Provide  a  statement  bom  the  State 
or  other  evidence  (such  as  State 


regulations)  that  it  considered  the 
factors  specified  in  paragraph  (e)(1)  of 
this  section. 

(2)  The  owner  or  operator  must 
submit  to  the  Administrator  the  request 
for  approval  of  construction  or 
reconstruction  imder  this  paragraph 
(f)(2)  no  later  than  the  application 
deadline  specified  in  paragraph  (d)(1)  of 
this  section  (see  also  §  63.9(b)(2)).  The 
owner  or  operator  must  include  in  the 
request  information  sufficient  for  the 
Administrator's  determination.  The 
Administrator  will  evaluate  the  owner 
or  operator's  request  in  accordance  with 
the  procedines  specified  in  paragraph 
(e)  of  this  section.  The  Administrator 
may  request  additional  relevant 
information  after  the  submittal  of  a 
request  for  approval  of  construction  or 
reconstruction  under  this  paragraph 
(f)(2). 

7.  Section  63.6  is  amended  by: 

a.  Revising  paragraph  (a)(1) 
introductory  text; 

b.  Revising  paragraphs  (b)(1),  (b)(2), 
(b)(3)(i),  (b)(4),  (b)(5),  and  (b)(7); 

c.  Revising  paragraphs  (c)(2)  and 
(c)(5);  ^ 

d.  Revising  paragraphs  (e)(l)(i)  and 

(ii); 

e.  Removing  and  reserving  paragraph 
(e)(2); 

f.  Revising  paragraphs  {e)(3)(i) 
introductory  text,  (e)(3)(i)(A),  (e)(3)(ii), 
the  first  three  sentences  of  (e)(3)(iii)  and 
(e)(3)(v),  revising  paragraphs  (e)(3)(iv), 
(e)(3)(vii)(B),  (e)(3)(vii)(C).  adding 
paragraph  (e)(3)(vii)(D),  revising 
paragraph  (e)(3)(viii)  and  adding 
paragraph  (e)(3)(ix); 

g.  Revising  paragraphs  (f)(1), 
(f)(2)(iii)(D),  and  (f)(3); 

h.  Revising  paragraph  (h)(1); 

i.  Revising  paragraph  (h)(2)(iii)(C); 

j.  Revising  paragraph  (i)(4)(i)(B); 

k.  Revising  the  last  sentence  of 
paragraph  (i)(4)(ii); 

1.  Revising  paragraphs  (i)(6)(i)(B)(l) 
and  (2)  and  removing  and  reserving 
paragraphs  (i){6)(i)(C)  &  (D); 

m.  Revising  paragraph  (i)(12)(i); 

n.  Revising  paragraph  (i)(14);  and 

o.  Adding  paragraph  (i)(4)(i)(C). 

The  revisions  and  additions  read  as 
follows: 

§63.6    Compliance  with  standards  and 
maintenance  requirements. 

(a)*  *  * 

(1)  The  requirements  in  this  section 
apply  to  the  owner  or  operator  of 
affected  sources  for  which  any  relevant 
standard  has  been  established  pinsuant 
to  section  112  of  the  Act  and  the 
applicability  of  such  requirements  is  set 
out  in  accordance  with  §  63.1(a)(4) 
unless —  ■ 


(b)  Compliance  dates  for  new  and 
reconstructed  affected  sources.  (1) 
Except  as  specified  in  paragraphs  (b)(3) 
and  (4)  of  this  section,  the  owner  or 
operator  of  a  new  or  reconstructed 
affected  soiut:e  for  which  construction 
or  reconstruction  commences  after 
proposal  of  a  relevant  standard  that  has 
an  initial  startup  before  the  effective 
date  of  a  relevant  standard  established 
under  this  part  pursuant  to  section 
112(d),  (f),  or  (h)  of  the  Act  must  coinply 
with  such  standard  not  later  than  the 
standard's  effective  date. 

(2)  Except  as  specified  in  paragraphs 
(b)(3) -and  (4)  of  this  section,  the  bwner 
or  operator  of  a  new  or  reconstructed 
affected  source  that  has  an  initial 
startup  after  the  effective  date  of  a 
relevant  standard  established  under  this 
part  pursuant  to  section  112(d),  (f).  or 
(h)  of  the  Act  must  comply  with  such 
standard  upon  startup  of  die  source. 

(3)  *  *  * 

(i)  The  promulgated  standard  (that  is, 
the  relevant  standard)  is  more  stringent 
than  the  proposed  standard;  for 
purposes  of  this  paragraph,  a  finding 
that  controls  or  compliance  methods  are 
"more  stringent"  must  include  control 
technologies  or  performance  criteria  and 
compliance  or  compliance  assurance 
methods  that  are  different  but  are 
substantially  equivalent  to  those 
required  by  the  promulgated  rule,  as 
determined  by  the  Administrator  (or  his 
or  her  authorized  representative);  and 
***** 

(4)  The  owner  or  operator  of  an 
affected  source  for  which  construction 
or  reconstruction  is  commenced  after 
the  proposal  date  of  a  relevant  standard 
established  pinsuant  to  section  112(d)  of 
the  Act  but  before  the  proposal  date  of 

a  relevant  standard  established  piu^uant 
to  section  112(f)  shall  not  be  required  to 
comply  with  the  section  112(f)  emission 
standard  until  the  date  10  years  after  the 
date  construction  or  reconstruction  is 
commenced,  except  that,  if  the  section 
112(f)  standard  is  promulgated  more 
than  10  years  after  construction  or 
reconstruction  is  commenced,  the 
owner  or  operator  must  comply  with  the 
standard  as  provided  in  paragraphs 
(b)(1)  and  (2)  of  this  section. 

(5)  The  owner  or  operator  of  a  new 
soince  that  is  subject  to  the  compliance 
requirements  of  paragraph  (b)(3)  or  (4) 
of  this  section  must  notify  the 
Administrator  in  accordance  with 

§  63.9(d). 
***** 

(7)  When  an  area  soince  becomes  a 
major  source  by  the  addition  of 
equipment  or  operations  that  meet  the 
definition  of  new  affected  source  in  the 
relevant  standard,  the  portion  of  the 
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existing  facility  that  is  a  new -affected 
source  must  comply  with  all 
requirements  of  that  standard  applicable 
to  new  sources.  The  source  owner  or 
operator  must  comply  with  the  relevant 
standard  upon  startup. 

(c)*  *  * 

(2)  If  an  existing  source  is  subject  to 
a  standard  established  imder  this  part 
pursuant  to  section  112(f)  of  the  Act,  the 
owner  or  operator  must  comply  with  the 
standard  by  the  date  90  days  after  the 
standard's  effective  date,  or  by  the  date 
specified  in  an  extension  granted  to  the 
source  by  the  Administrator  under 
paragraph  (i)(4)(ii)  of  this  section, 
whichever  is  later. 
***** 

(5)  Except  as  provided  in  paragraph 
(b)(7)  of  this  section,  the  owner  or 
operator  of  an  area  source  that  increases 
its  emissions  of  (or  its  potential  to  emit) 
hazardous  air  pollutants  such  that  the 
source  becomes  a  major  source  shall  be 
subject  to  relevant  standards  for  existing 
sources.  Such  sources  must  comply  by 
the  date  specified  in  the  standards  for 
existing  area  sources  that  become  major 
soiut:es.  If  no  such  compliance  date  is 
specified  in  the  standards,  the  source 
shall  have  a  period  of  time  to  comply 
with  the  relevant  emission  standard  that 
is  equivalent  to  the  compliance  period 
specified  in  the  relevant  standard  for 
existing  so\ut:es  in  existence  at  the  time 
the  standard  becomes  effective. 
***** 

(e)*  *  * 

(l)(i)  At  all  times,  including  periods 
of  startup,  shutdown,  and  malfunction, 
the  owner  or  operator  must  operate  and 
maintain  any  affected  source,  including 
associated  air  pollution  control 
equipment  and  monitoring  equipment, 
in  a  manner  consistent  with  safety  and 
good  air  pollution  control  practices  for 
minimizing  emissions  to  the  levels 
required  by  the  relevant  standards,  i.e., 
meet  the  emission  standard  or  comply 
with  the  startup,  shutdown,  and 
malfunction  plan.  Determination  of 
whether  such  operation  and 
maintenance  procedures  are  being  used 
will  be  based  on  information  available 
to  the  Administrator  which  may 
include,  but  is  not  limited  to, 
monitoring  results,  review  of  operation 
and  maintenance  procedures  (including 
the  startup,  shutdown,  and  malfunction 
plan  required  in  paragraph  (e)(3)  of  this 
section),  review  of  operation  and 
maintenance  records,  and  inspection  of 
the  source. 

(ii)  Malfunctions  must  be  corrected  as 
soon  as  practicable  after  their 
occurrence  in  accordance  with  the 
startup,  shutdown,  and  malfunction 
plan  required  in  paragraph  (e)(3)  of  this 


section.  To  the  extent  that  an 
unexpected  event  arises  during  a 
startup,  shutdown,  or  malfunction,  an 
owner  or  operator  must  comply  by 
minimizing  emissions  during  such  a 
startup,  shutdown,  and  malfunction 
event  consistent  with  safety  and  good 
air  pollution  control  practices. 
***** 

(2)  (Reserved] 

(3)*  *  * 

(i)  The  owner  or  operator  of  an 
affected  source  must  develop  and 
implement  a  written  startup,  shutdown, 
and  malfunction  plan  that  describes,  in 
detail,  procedures  for  operating  and 
maintaining  the  source  during  periods 
of  startup,  shutdown,  and  malfunction; 
a  program  of  corrective  action  for 
malfunctioning  process;  and  air 
pollution  control  and  monitoring 
equipment  used  to  comply  with  the 
relevant  standard.  This  plan  must  be 
developed  by  the  owner  or  operator  by 
the  source's  compliance  date  for  that 
relevant  standard.  The  purpose  of  the 
startup,  shutdown,  and  malfunction 
plan  is  to — 

(A)  Ensure  that,  at  all  times,  the 
owner  or  operator  operate  and  maintain 
affected  soiuces,  including  associated 
air  pollution  control  and  monitoring 
equipment,  in  a  maimer  consistent  with 
saiety  and  good  air  pollution  control 
practices  for  minimizing  emissions  to 
the  levels  required  by  the  relevant 
standards; 
•        •        *        *        * 

(ii)  During  periods  of  startup, 
shutdown,  and  malfunction,  the  owner 
or  operator  of  an  affected  source  must 
operate  and  maintain  such  source 
(including  associated  air  pollution 
control  and  monitoring  equipment)  in 
accordance  with  the  procediares 
specified  in  the  startup,  shutdown,  and 
malfunction  plan  developed  under 
paragraph  (e)(3)(i}  of  this  section. 

(iii)  When  actions  taken  by  the  owner 
or  operator  during  a  startup,  shutdown, 
or  malfunction  (including  actions  taken 
to  correct  a  malfunction)  are  consistent 
with  the  procedures  specified  in  the 
affected  source's  startup,  shutdown,  and 
malfunction  plan,  the  owner  or  operator 
must  keep  records  for  that  event  which 
demonstrate  that  the  procedures 
specified  in  the  plan  were  followed. 
These  records  may  take  the  form  of  a 
"checklist,"  or  other  effective  form  of 
recordkeeping  that  confirms 
conformance  with  the  startup, 
shutdown,  and  malfunction  plan  for 
that  event.  In  addition,  the  owner  or 
operator  must  keep  records  of  these 
events  as  specified  in  §  63.10(b), 
including  records  of  the  occurrence  and 
duration  of  each  startup,  shutdown,  or 


malfunction  of  operation  and  each 
malfunction  of  the  air  pollution  control 
and  monitoring  equipment.  *  *  * 

(iv)  U  an  action  taken  by  the  owner  or 
operator  during  a  startup,  shutdown,  or 
malfunction  (including  an  action  taken 
to  correct  a  malfunction)  is  not 
consistent  with  the  procedures  specified 
in  the  affected  soiut:e's  startup, 
shutdown,  and  malfunction  plan,  and 
the  source  exceeds  the  relevant 
emission  standard,  then  the  owner  or 
operator  must  record  the  actions  taken 
for  that  event  and  must  report  such 
actions  within  2  working  days  after 
commencing  actions  inconsistent  with 
the  plan,  followed  by  a  letter  within  7 
working  days  after  the  end  of  the  event, 
in  accordance  with  §63. 10(d)(5)  (unless 
the  owner  or  operator  makes  alternative 
reporting  arrangements,  in  advance, 
with  the  Administrator). 

(v)  The  owner  or  operator  must 
maintain  at  the  affected  soiux:e  a  current 
startup,  shutdown,  and  malfunction 
plan  and  must  make  the  plan  available 
upon  request  for  inspection  and  copying 
by  the  Administrator.  In  addition,  if  the 
startup,  shutdoMm,  and  malfunction 
plan  is  subsequently  revised  as 
provided  in  paragraph  (e)(3)(viii)  of  this 
section,  the  owner  or  operator  must 
maintain  at  the  affected  source  each 
previous  (i.e.,  superseded)  version  of  the 
startup,  shutdown,  and  malfunction 
plan,  and  must  make  each  such 
previous  version  available  for 
inspection  and  copying  by  the 
Administrator  for  a  period  of  5  years 
after  revision  of  the  plan.  If  at  any  time 
after  adoption  of  a  startup,  shutdown, 
and  malfiinction  plan  the  affected 
source  ceases  operation  or  is  otherwise 
no  longer  subject  to  the  provisions  of 
this  part,  the  owner  or  operator  must 
retain  a  copy  of  the  most  recent  plan  for 
5  years  from  the  date  the  source  ceases 
operation  or  is  no  longer  subject  to  this 
part  and  must  make  the  plan  available 
upon  request  fcr  inspection  and  copying 
by  the  Administrator.  *  *  * 
***** 

(vii)*  *  * 

(B)  Fails  to  provide  for  the  operation 
of  the  source  (including  associated  air 
pollution  control  and  monitoring 
equipment)  during  a  startup,  shutdown, 
or  malfunction  event  in  a  manner 
consistent  with  safety  and  good  air 
pollution  control  practices  for 
minimizing  emissions  to  the  levels 
required  by  the  relevant  standards; 

(C)  Does  not  provide  adequate 
procedures  for  correcting 
malfunctioning  process  and/or  air 
pollution  control  and  monitoring 
equipment  as  quickly  as  practicable;  or 

(D)  Includes  an  event  that  does  not 
meet  the  definition  of  startup, 


J      Ti l_x" 
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shutdown,  or  malfunction  listed  in. 
§63.2. 

(viii)  The  owner  or  operator  may 
periodically  revise  the  startup, 
shutdown,  and  malfunction  plan  for  the 
affected  source  as  necessary  to  satisfy 
the  requirements  of  this  part  or  to  reflect 
changes  in  equipment  or  procedures  at 
the  affected  source.  Unless  the 
permitting  authority  provides  otherwise, 
the  owner  or  operator  may  make  such 
revisions  to  the  startup,  shutdown,  and 
malfunction  plan  without  prior 
approval  by  the  Administrator  or  the 
permitting  authority.  However,  each 
such  revision  to  a  startup,  shutdown, 
and  malfunction  plan  must  be  reported 
in  the  semiannual  report  required  by 
§  63.10(d)(5).  ff  the  startup,  shutdown, 
and  malfunction  plan  fails  to  address  or 
inadequately  addresses  an  event  that 
meets  the  characteristics  of  a 
malfunction  but  was  not  included  in  the 
startup,  shutdown,  and  malfunction 
plan  at  the  time  the  owner  or  operator 
developed  the  plan,  the  owner  or 
operator  must  revise  the  startup, 
shutdown,  and  malfunction  plan  within 
45  days  after  the  event  to  include 
detailed  procediu-es  for  operating  and 
maintaining  the  source  during  similar 
malfunction  events  and  a  program  of 
corrective  action  for  similar 
malfunctions  of  process  or  air  pollution 
control  and  monitoring  equipment.  In 
the  event  that  the  owner  or  operator 
makes  any  revision  to  the  startup, 
shutdown,  and  malfunction  plan  which 
alters  the  scope  of  the  activities  at  the 
source  which  are  deemed  to  be  a 
startup,  shutdown,  malfunction,  or 
otherwise  modifies  the  applicability  of 
any  emission  limit,  work  practice 
requirement,  or  other  requirement  in  a 
standard  established  under  this  part,  the 
revised  plan  shall  not  take  effect  until 
after  the  owner  or  operator  has  provided 
a  written  notice  describing  the  revision 
to  the  permitting  authority. 

(ix)  The  title  V  permit  for  an  affected 
source  must  require  that  the  owner  or 
operator  adopt  a  startup,  shutdown,  and 
malfunction  plan  which  conforms  to  the 
provisions  of  this  part,  and  that  the 
owner  or  operator  operate  and  maintain 
the  soiu<»  in  accordance  with  the 
procedures  specified  in  the  current 
startup,  shutdown,  and  malfunction 
plan.  However,  any  revisions  made  to 
the  startup,  shutdown,  and  malfunction 
plan  in  accordance  with  the  procedures 
established  by  this  part  shall  not  be 
deemed  to  constitute  permit  revisions 
under  part  70  or  part  71  of  this  chapter. 
Moreover,  none  of  the  procedures 
specified  by  the  startup,  shutdown,  and 
malfunction  plan  for  an  affected  soiutie 

shall  be  deemed  to  fall  within  the 


permit  shield  provision  in  section  504(f) 
of  the  Act. 
(f)*  *  * 

(1)  Applicability.  The  non-opacity 
emission  standards  set  forth  in  this  part 
shall  apply  at  all  times  except  during 
periods  of  startup,  shutdown,  and 
malfunction,  and  as  otherwise  specified 
in  an  applicable  subpart.  If  a  startup, 
shutdown,  or  malfunction  of  one 
portion  of  an  affected  source  does  not 
affect  the  ability  of  particular  emission 
points  within  other  portions  of  the 
affected  source  to  comply  with  the  non- 
opacity  emission  standards  set  forth  in 
this  part,  then  that  emission  point  must 
still  be  required  to  comply  with  the  non- 
opacity  emission  standards  and  other 
applicable  requirements. 
(2)*  *  * 
(iii)*  *  * 

(D)  The  performance  test  was 
appropriately  quality-assvired,  as 
specified  in  §  63.7(c). 
***** 

(3)  Finding  of  compliance.  The 
Administrator  vdll  make  a  finding 
concerning  an  affected  source's 
compliance  with  a  non-opacity  emission 
standard,  as  specified  in  paragraphs 
(f)(1)  and  (2)  of  this  section,  upon 
obtaining  all  the  compliance 
information  required  by  the  relevant 
standard  (including  the  written  reports 
of  performance  test  results,  monitoring 
results,  and  other  information,  if 
applicable),  and  information  available  to 
the  Administrator  piu^uant  to  paragraph 
(e)(l)(i)  of  this  section. 
***** 

(h)*  *  * 

(1)  Applicability.  The  opacity  and 
visible  emission  standards  set  forth  in 
this  part  must  apply  at  all  times  except 
diuing  periods  of  startup,  shutdown, 
and  malfunction,  and  as  otherwise 
specified  in  an  applicable  subpart,  ff  a 
startup,  shutdown,  or  malfunction  of 
one  portion  of  an  affected  source  does 
not  affect  the  ability  of  particidar 
emission  points  within  other  portions  of 
the  affected  soiure  to  comply  with  the 
opacity  and  visible  emission  standards 
set  forth  in  this  part,  then  that  emission 
point  shall  still  be  required  to  comply 
with  the  opacity  and  visible  emission 
standards  and  other  applicable 
requirements. 

(2)*  *  * 

(iii)*  *  * 

(C)  The  opacity  or  visible  emission 
test  was  conducted  and  the  resulting 
data  were  reduced  using  EPA-approved 
test  methods  and  procedures,  as 
specified  in  §  63.7(e);  and 
***** 

(i)*  *   * 
(4)(i)*    *   * 


(B)  Any  request  imder  this  paragraph 
for  an  extension  of  compliance  with  a 
relevant  standard  must  be  submitted  in 
writing^to  the  appropriate  authority  no 
later  than  120  days  prior  to  the  affected 
soiu-ce's  compliance  date  (as  specified 
in  paragraphs  (b)  and  (c)  of  this  section), 
except  as  provided  for  in  paragraph 
(i)(4)(i)(C)  of  this  section.  Nonfrivolous 
requests  submitted  under  this  paragraph 
will  stay  the  applicability  of  the  rule  as 
to  the  emission  points  in  question  until 
such  time  as  the  request  is  granted  or 
denied.  A  denial  wilLbe  effective  as  of 
the  date  of  denial.  Emission  standards 
established  imder  this  part  may  specify 
alternative  dates  for  the  submittal  of 
requests  for  an  extension  of  compliance 
if  alternatives  are  appropriate  for  the 
source  categories  affected  by  those 
standards. 

(C)  An  owner  or  operator  may  submit 
a  compliance  extension  request  after  the 
date  specified  in  paragraph  (i)(4)(i)(B)  of 
this  section  provided  the  need  for  the 
compliance  extension  arose  after  that 
date,  and  before  the  otherwise 
applicable  compliance  date  and  the 
need  arose  due  to  circumstances  beyond 
reasonable  control  of  the  owner  or 
operator.  This  request  must  include,  in 
addition  to  the  information  required  in 
paragraph  (i)(6)(i)  of  this  section,  a 
statement  of  the  reasons  additional  time 
is  needed  and  the  date  when  the  owner 
or  operator  first  learned  of  the  problems. 
Nonirivolpus  requests  submitted  under 
this  paragraph  will  stay  the  applicability 
of  the  rule  as  to  the  emission  points  in 
question  until  such  time  as  the  request 
is  granted  or  denied.  A  denial  will  be 
effective  as  of  the  original  compliance 
date. 

(ii)  *  *  *  Any  request  for  an 
extension  of  compliance  with  a  relevant 
standard  under  this  paragraph  must  be 
submitted  in  writing  to  the 
Administrator  not  later  than  90  calendar 
days  after  the  effective  date  of  the 
relevant  standard. 
***** 

(6)(i)*  *  ' 

(B)*  *  * 

[1]  The  date  by  which  on-site 
construction,  installation  of  emission 
control  equipment,  or  a  process  change 
is  planned  to  be  initiated;  and 

(2)  The  date  by  which  final 
compliance  is  to  be  achieved. 

(C)  [Reserved] 

CD)  (Reserved] 
***** 

(12)(i)  The  Administrator  (or  the  State 
with  an  approved  permit  program)  will 
notify  the  owner  or  operator  in  writing 
of  approval  or  intention  to  deny 
approval  of  a  request  for  an  extension  of 
compliance  within  30  calendar  days 
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after  receipt  of  sufficient  information  to 
evaluate  a  request  submitted  under 
paragraph  (i)(4)(i)  or  (i)(5)  of  this 
section.  The  Administrator  (or  the  State) 
will  notify  the  owner  or  operator  in 
writing  of  the  statiis  of  his/her 
application,  that  is,  whether  the 
application  contains  sufficient 
information  to  make  a  determination, 
within  30  calendar  days  after  receipt  of 
the  original  application  and  within  30 
calendar  days  after  receipt  of  any 
supplementary  information  that  is 
submitted.  The  30-day  approval  or 
denial  period  will  begin  aJFler  the  owner 
or  operator  has  been  notified  in  writing 
that  his/her  application  is  complete. 
***** 

(14)  The  Administrator  (or  the  State 
with  an  approved  permit  program)  may 
terminate  an  extension  of  compliance  at 
an  earlier  date  than  specified  if  any 
specification  under  paragraph  (i)(10)(iii) 
or  (iv)  of  this  section  is  not  met.  Upon 
a  determination  to  terminate,  the 
Administrator  will  notify,  in  writing, 
the  owner  or  operator  of  the 
Administrator's  determination  to 
terminate,  together  with: 

(i)  Notice  of  the  reason  for, 
termination;  and 

(ii)  Notice  of  opportunity  for  the 
OMmer  or  operator  to  present  in  writing, 
within  15  calendar  days  after  he/she  is 
notified  of  the  determination  to 
terminate,  additional  information  or 
arguments  to  the  Administrator  before 
further  action  on  the  termination. 

(iii)  A  final  determination  to 
terminate  an  extension  of  compliance 
wrill  be  in  writing  and  will  set  forth  the 
specific  grounds  on  which  the 
termination  is  based.  The  final 
determination  will  be  made  within  30 
calendar  days  after  presentation  of 
additional  information  or  argiunents,  or 
within  30  calendar  days  after  the  final 
date  specified  for  the  presentation  if  no 
presentation  is  made. 
***** 

8.  Section  63.7  is  amended  by: 

a.  Revising  paragraphs  (a)(1)  and  (a)(2) 
introductory  text; 

b.  Removing  and  reserving  paragraphs 
(a)(2)(i)  through  (viii); 

c.  Revising  paragraph  (b)(1); 

d.  Revising  the  first  sentence  of 
paragraph  (b)(2); 

e.  Revising  paragraphs  (c)(3)(ii)(A) 
through  (B); 

f.  Revising  paragraph  {c)(4)(i); 

g.  Revising  paragraphs  (e)(2)(i)     - 
through  (iii); 

h.  Revising  paragraph  (f)(1); 
i.  Revising  paragraphs  (f)(2)(i)  through 
(ii);  and 
j.  Revising  paragraph  (f)(3). 
The  revisions  read  as  follows: 


§63.7    Parfomunce  tMting  raquirwTMnts. 

(a)*  *   * 

(1)  The  appUcability  of  this  section  is 
set  out  in  §  63.1(a)(4). 

(2)  If  required  to  do  performance 
testing  by  a  relevant  standard,  and 
imless  a  waiver  of  performance  testing 
is  obtained  under  this  section  or  the 
conditions  of  paragraph  (c)(3){ii)(B)  of 
this  section  apply,  the  owner  or  operator 
of  the  affected  source  must  perform 
such  tests  within  180  days  of  the 
compliance  date  for  such  source. 

(i)— (viii)  (Reserved] 

(b)*  *  * 

(1)  The  owner  or  operator  of  an 
affected  source  must  notify  the 
Administrator  in  writing  of  his  or  her 
intention  to  conduct  a  performance  test 
at  least  60  calendar  days  before  the 
performance  test  is  initially  scheduled 
to  begin  to  allow  the  Administrator, 
upon  request,  to  review  an  approve  the 
site-specific  test  plem  required  under 
paragraph  (c)  of  this  section  and  to  have 
an  observer  present  during  the  test. 

(2)  In  the  event  the  owner  or  operator 
is  imable  to  conduct  the  performance 
test  on  the  date  specified  in  the 
notification  requirement  specified  in 
paragraph  (b)(1)  of  this  section  due  to 
unforeseeable  circumstances  beyond  his 
or  her  control,  the  owner  or  operator 
must  notify  the  Administrator  as  soon  as 
practicable  and  without  delay  prior  to 
the  scheduled  performance  test  date  and 
specify  the  date  when  the  performance 
test  is  rescheduled.  *  *  * 

(c)*  *  * 
(3)*  *  * 
(ii)*  *  * 

(A)  If  the  owner  or  operator  intends  to 
demonstrate  compliance  using  the  test 
method(s)  specified  in  the  relevant 
standard  or  with  only  minor  changes  to 
those  tests  methods  (see  paragraph 
(e)(2)(i)  of  this  section),  the  owner  or 
operator  must  conduct  the  performance 
test  within  the  time  specified  in  this 
section  using  the  specified  method(s); 

(B)  If  the  owner  or  operator  intends  to 
demonstrate  compliance  by  using  an 
alternative  to  any  test  method  specified 
in  the  relevant  standard,  the  owner  or 
operator  is  authorized  to  conduct  the 
performance  test  using  an  alternative 
test  method  after  the  Administrator 
approves  the  use  of  the  alternative 
method  when  the  Administrator 
approves  the  site-specific  test  plan  (if 
review  of  the  site-specific  test  plan  is 
requested)  or  after  the  alternative 
method  is  approved  (see  paragraph  (f)  of 
this  section).  However,  the  owner  or 
operator  is  authorized  to  conduct  the 
performance  test  using  an  alternative 
method  in  the  absence  of  notification  of 


approval  45  days  after  submission  of  the 
site-specific  test  plan  or  request  to  use 
an  alternative  method.  The  owner  or 
operator  is  authorized  to  conduct  the 
performance  test  within  60  calendar 
days  after  he/she  is  authorized  to 
demonstrate  compliance  using  an 
alternative  test  method. 
Notwithstanding  the  requirements  in 
the  preceding  three  sentences,  the 
owner  or  operator  may  proceed  to 
conduct  the  performance  test  as 
required  in  this  section  (without  the 
Administrator's  prior  approval  of  the 
site-specific  test  plan)  if  he/she 
subsequently  chooses  to  use  the 
specified  testing  and  monitoring 
methods  instead  of  an  alternative. 
***** 

(4)(i)  Performance  test  method  audit 
program.  The  owner  or  operator  must 
analyze  performance  audit  (PA)  samples 
during  each  performance  test.  The 
owner  or  operator  must  request 
performance  audit  materials  30  days 
prior  to  the  test  date.  Audit  materials 
including  cylinder  audit  gases  may  be 
obtained  by  contacting  the  appropriate 
EPA  Regional  Office  or  the  responsible 
enforcement  authority. 
***** 

(e)*  *  • 

(2)  *   *   * 

(i)  Specifies  or  approves,  in  specific 
cases,  the  use  of  a  test  method  with 
minor  changes  in  methodology  (see 
definition  in  §  63.90(a)).  Such  changes 
may  be  approved  in  conjunction  with 
approval  of  the  site-specific  test  plan 
(see  paragraph  (c)  of  this  section);  or 

(ii)  Approves  the  use  of  an 
intermediate  or  major  change  or 
alternative  to  a  test  method  (see 
definitions  in  §  63.90(a)),  the  results  of 
which  the  Administrator  has 
determined  to  be  adequate  for  indicating 
whether  a  specific  affected  source  is  in 
compliance;  or 

(iii)  Approves  shorter  sampling  times 
or  smaller  sample  voliunes  when 
necessitated  by  process  variables  or 
other  fectors;  or 
***** 

(f)*  •  * 

(1)  Genera].  Until  authorized  to  use  an 

intermediate  or  major  change  or 

alternative  to  a  test  method,  the  owner 

or  operator  of  an  affected  soxuce 

remains  subject  to  the  requirements  of 

this  section  and  the  relevant  standard. . 

(2)*  *  * 

(i)  Notifies  the  Administrator  of  his  or 
her  intention  to  use  an  alternative  test 
method  at  least  60  days  before  the 
performance  test  is  scheduled  to  begin; 

(ii)  Uses  Method  301  in  appendix  A 
of  this  part  to  validate  the  altCTuative 
test  method.  This  may  include  the  use 
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of  specific  procedures  of  Method  301  if 
use  of  such  procedures  are  sufficient  to 
validate  the  alternative  test  method;  and 

***** 

(3)  The  Administrator  will  determine 
w.hether  the  owner  or  operator's 
validation  of  the  proposed  alternative 
test  method  is  adequate  and  issue  an 
approval  or  disapproval  of  the 
alternative  test  method.  If  the  owner  or 
operator  intends  to  demonstrate 
compliance  by  using  an  alternative  to 
any  test  method  specified  in  the 
relevant  standard,  the  owner  or  operator 
is  authorized  to  conduct  the 
performance  test  using  an  alternative 
test  method  after  the  Administrator 
approves  the  use  of  the  alternative 
method.  However,  the  owner  or  operator 
is  authorized  to  conduct  the 
performance  test  using  an  alternative 
method  in  the  absence  of  notification  of 
approval/ disapproval  45  days  after 
submission  of  the  request  to  use  an 
alternative  method  and  the  request 
satisfies  the  requirements  in  paragraph 
(f)(2)  of  this  section.  The  owner  or 
operator  is  authorized  to  conduct  the 
performance  test  within  60  calendar 
days  after  he/she  is  authorized  to 
demonstrate  compliance  using  an 
alternative  test  method. 
Notwithstanding  the  requirements  in 
the  preceding  three  sentences,  the 
owner  or  operator  may  proceed  to 
conduct  the  performance  test  as 
required  in  this  section  (without  the 
Administrator's  prior  approval  of  the 
site-specific  test  plan)  if  he/she 
subsequently  chooses  to  use  the 
^>ecified  testing  and  monitoring 
methods  instead  of  an  alternative. 


9.  Section  63.8  is  amended  by: 

a.  Revising  paragraph  (a)(1); 

b.  Revising  paragraphs  (b)(l)(i)  and 

(ii); 

c.  Revising  paragraphs  (b)(2)(i)  and 

(ii); 

d.  Revising  paragraphs  (c)(l)(i) 
through  (iii); 

e.  Revising  paragraph  (c)(2); 

f.  Revising  paragraph  (c)(6); 

g.  Revising  paragraph  (f)(1); 
h.  Revising  paragraphs  (f)(4)(i) 

through  (ii); 

I  i.  Adding  paragraph  (f)(4)(iv); 

I  j.  Revising  the  heading  of  paragraph 

(f)(5)  and  revising  paragraph  (f)(5)(i) 

introductory  text; 

k.  Revising  paragraph  (g)(1);  and 
j  1.  Revising  paragraph  (g)(5). 
'  The  revisions  and  additions  read  as 
follows: 

{63.8    Monitoring  requiramento. 
(a)*  *  * 


(1)  The  applicability  of  this  section  is 
set  out  in  §  63.1(a)(4). 

***** 

(b)*  *  * 
(1)  *  *  * 

(i)  Specifies  or  approves  the  use  of 
minor  changes  in  methodology  for  the 
specified  monitoring  requirements  and 
procediu«s  (see  §  63.90(a)  for 
definition);  or 

(ii)  Approves  the  use  of  an 
intermediate  or  major  change  or 
alternative  to  any  monitoring 
requirements  or  procedures  (see 
§  63.90(a)  for  definition). 
***** 

(2)(i)  When  the  emissions  from  two  or 
more  affected  sources  are  combined 
before  being  released  to  the  atmosphere, 
the  owner  or  operator  may  install  an 
applicable  CMS  for  each  emission 
stream  or  for  the  combined  emissions 
streams,  provided  the  monitoring  is 
sufficient  to  demonstrate  compliance 
with  the  relevant  standard. 

(ii)  If  the  relevant  standard  is  a  mass 
emission  standard  and  the  emissions 
fi'om  one  affected  source  are  released  to 
the  atmosphere  through  more  than  one 
point,  the  owner  or  operator  must  install 
an  applicable  CMS  at  each  emission 
point  unless  the  installation  of  fewer 
systems  is — 
***** 

(c)*  *  * 

(l)(i)  The  owner  or  operator  of  an 
affected  soince  must  maintain  and 
operate  each  CMS  as  specified  in 
§  63.6(e)(1). 

(ii)  The  owner  or  operator  must  keep 
the  necessary  parts  for  routine  repairs  of 
the  affected  CMS  equipment  readily 
available.  ^ 

(iii)  The  owner  or  operator  of  an 
affected  soiuce  must  develop  and 
implement  a  written  startup,  shutdown, 
and  malfunction  plan  for  CMS  as 
specified  in  §  63.6(e)(3). 

(2)(i)  All  CMS  must  be  installed  such 
that  representative  measures  of 
emissions  or  process  parameters  from 
the  affected  soince  are  obtained.  In 
addition,  CEMS  must  be  located 
according  to  procedures  contained  in 
the  applicable  performance 
specification(s). 

(ii)  Unless  the  individual  subpart 
states  otherwise,  the  owner  or  operator 
must  ensiue  the  read  out  (that  portion 
of  the  CMS  that  provides  a  visual 
display  or  record),  or  other  indication  of 
operation,  from  any  CMS  required  for 
compliance  with  the  emission  standard 
is  readily  accessible  on  site  for 
operational  control  or  inspection  by  the 
operator  of  the  equipment. 
***** 

(6)  The  owner  or  operator  of  a  CMS 
that  is  not  a  CPMS,  which  is  installed 


in  accordance  with  the  provisions  of 
this  part  and  the  applicable  CMS 
performance  specification(s),  must 
check  the  zero  (low-level)  and  high- 
level  calibration  drifts  at  least  once 
daily  in  accordance  with  the  written 
procedure  specified  in  the  performance 
evaluation  plan  developed  under 
paragraphs  (e)(3)(i)  and  (ii)  of  this 
section.  The  zero  (low-level)  and  high- 
level  calibration  drifts  must  be  adjusted, 
at  a  minimum,  whenever  the  24-hour 
zero  (low-level)  drift  exceeds  two  times 
the  limits  of  the  applicable  performance 
specification(s)  specified  in  the  relevant 
standard.  The  system  shall  allow  the 
amount  of  excess  zero  (low-level)  and 
high-level  drift  measured  at  the  24-hour 
interval  checks  to  be  recorded  and 
quantified  whenever  specified.  For 
COMS,  all  optical  and  instrumental 
sinfaces  exposed  to  the  effluent  gases 
must  be  cleaned  prior  to  performing  the 
zero  (low-level)  and  high-level  drift 
adjustments;  the  optical  siufaces  and 
instrumental  surfaces  must  be  cleaned 
when  the  cumulative  automatic  zero 
compensation,  if  applicable,  exceeds  4 
percent  opacity.  The  CPMS  must  be 
calibrated  prior  to  use  for  the  purposes 
of  complying  with  this  section.  The 
CPMS  must  be  checked  daily  for 
indication  that  the  system  is 
responding.  If  the  CPMS  system 
includes  an  internal  system  check, 
results  must  be  recorded  and  checked 
daily  for  proper  operation. 
***** 

(f)*  *  * 

(1)  General.  Until  permission  to  use 

an  alternative  monitoring  procedure 
(minor,  intermediate,  or  major  changes; 
see  definition  in  §  63.90(a))  has  been 
granted  by  the  Administrator  imder  this 
paragraph  (f)(1),  the  owner  or  operator 
of  an  affected  source  remains  subject  to 
the  requirements  of  this  section  and  the 
relevant  standard. 
***** 

(4)(i)  Request  to  use  alternative 
monitoring  procedure.  An  owner  or 
operator  who  wishes  to  use  an 
alternative  monitoring  procedme  must 
submit  an  application  to  the 
Administrator  as  described  in  paragraph 
(f)(4)(ii)  of  this  section.  The  application 
may  be  submitted  at  any  time  provided 
that  the  monitoring  procedure  is  not  the 
performance  test  method  used  to 
demonstrate  compliance  with  a  relevant 
standard  or  other  requirement.  If  the 
alternative  monitoring  procedure  will 
serve  as  the  performance  test  method 
that  is  to  be  used  to  demonstrate 
compliance  with  a  relevant  standard, 
the  application  must  be  submitted  at 
least  60  days  before  the  performance 
evaluation  is  scheduled  to  begin  and 
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must  meet  the  requirements  for  an 
alternative  test  method  under  §  63.7(f). 

(ii)  The  application  must  contain  a 
description  of  the  proposed  alternative 
monitoring  system  which  addresses  the 
four  elements  contained  in  the 
definition  of  monitoring  in  §  63.2  and  a 
performance  evaluation  test  plan,  if 
required,  as  specified  in  paragraph  (e)(3) 
of  this  section.  In  addition,  the 
application  must  include  information 
justifying  the  owner  or  operator's 
request  for  an  alternative  monitoring 
method,  such  as  the  technical  or 
economic  infeasibility,  or  the 
impracticality,  of  the  affected  source 
using  the  required  method. 
***** 

(iv)  Application  for  minor  changes  to 
monitoring  procedures,  as  specified  in 
paragraph  (b)(1)  of  this  section,  may  be 
made  in  the  site-specific  performance 
evaluation  plan. 

(5)  Approval  of  request  to  use 
alternative  monitoring  procedure. 

(i)  The  Administrator  will  notify  the 
owner  or  operator  of  approval  or 
intention  to  deny  approval  of  the 
request  to  use  an  alternative  monitoring 
method  within  30  calendar  days  after 
receipt  of  the  original  request  and 
within  30  calendar  days  after  receipt  of 
any  supplementary  information  that  is 
submitted.  If  a  request  for  a  minor 
change  is  made  in  conjunction  with  site- 
specific  performance  evaluation  plan, 
then  approval  of  the  plan  will  constitute 
approval  of  the  minor  change.  Before 
disapproving  any  request  to  use  an 
alternative  monitoring  method,  the 
Administrator  will  notify  the  applicant 
of  the  Administrator's  intention  to 
disapprove  the  request  together  with — 
***** 

(g)  Reduction  of  monitoring  data. 

(1)  The  owner  or  operator  of  each 
CMS  must  reduce  the  monitoring  data 
as  specified  in  paragraphs  (g)(1)  through 
(5)  of  this  section. 
***** 

(5)  Monitoring  data  recorded  during 
periods  of  unavoidable  CMS 
breakdowns,  out-of-control  periods, 
repairs,  maintenance  p>eriods, 
calibration  checks,  and  zero  (low-level) 
and  high-level  adjustments  must  not  be 
included  in  any  data  average  computed 
under  this  part.  For  the  owner  or 
operator  complying  with  the 
requirements  of  §  63.10{b)(2)(vii)(A)  or 
(B),  data  averages  must  include  any  data 
recorded  during  periods  of  monitor 
breakdown  or  malfunction. 

10.  Section  63.9  is  amended  by: 

a.  Revising  paragraph  (a)(1); 

b.  Revising  paragraph  (b)(2)(iv); 

c.  Removing  and  reserving  paragraph 
(b)(3): 


d.  Revising  the  introductory  text  of 
paragraph  (b)(4); 

e.  Revising  paragraph  (b)(4)(i); 

f.  Removing  and  reserving  paragraphs 
(b)(4)(ii)  through  (iii). 

g.  Revising  paragraph  (b)(5); 

h.  Revising  paragraph  (h)(2)(i){E);  and 
i.  Revising  the  first  sentence  of 

paragraph  (h)(2)(ii); 
The  revisions  and  additions  read  as 

follows: 

S63.9    Nottfication  r«<|uir*inent8. 

(a)*  *  • 

(1)  The  applicability  of  this  section  is 
set  out  in  §  63.1(a)(4). 

***** 

(b)*  *  * 

(2)*  *  * 

(iv)  A  brief  description  of  the  nature, 
size,  design,  and  method  of  operation  of 
the  source  and  an  identification  of  the 
types  of  emission  points  within  the 
affected  source  subject  to  the  relevant 
standard  and  types  of  hazardous  air 
pollutants  emitted;  and 
***** 

(3)  [Reserved] 

(4)  The  owner  or  operator  of  a  new  or 
reconstructed  major  affected  source  for 
which  an  application  for  approval  of 
construction  or  reconstruction  is 
required  under  §  63.5(d)  must  provide 
the  following  information  in  writing  to 
the  Administrator: 

(i)  A  notification  of  intention  to 
construct  a  new  major-emitting  affected 
source,  reconstruct  a  major-emitting 
affected  source,  or  reconstruct  a  major 
source  such  that  the  source  becomes  a 
major-emitting  affected  source  with  the 
application  for  approval  of  construction 
or  reconstruction  as  specified  in 
§63.5(d)(l)(i);and 

(ii)  (Reserved) 

(iii)  [Reserved! 
***** 

(5)  The  owner  or  operator  of  a  new  or 
reconstructed  affected  source  for  which 
an  application  for  approval  of 
construction  or  reconstruction  is  not 
required  under  §  63.5(d)  must  provide 
the  following  information  in  writing  to 
the  Administrator: 

(i)  A  notification  of  intention  to 
construct  a  new  affected  source, 
reconstruct  an  affected  source,  or 
reconstruct  a  source  such  that  the 
source  becomes  an  affected  source,  and 

(ii)  A  notification  of  the  actual  date  of 
startup  of  the  source,  delivered  or 
postmarked  within  15  calendar  days 
after  that  date. 

(iii)  Unless  the  owner  or  operator  has 
requested  and  received  prior  permission 
fit)m  the  Administrator  to  submit  less 
than  the  information  in  §  63.5(d).  the 
notification  must  include  the 


information  required  on  the  application 
for  approval  of  construction  or 
reconstruction  as  specified  in 
§63.5(d)(l)(i). 

***** 

(h)*  *  * 

(2)(i)*  *  • 

(E)  If  the  relevant  standard  applies  to 
both  major  and  area  soiures,  an  analysis 
demonstrating  whether  the  affected 
source  is  a  major  source  (using  the 
emissions  data  generated  for  this 
notification); 
***** 

(ii)  The  notification  must  be  sent 
before  the  close  of  business  on  the  60th 
day  following  the  completion  of  the 
relevant  compliance  demonstration 
activity  (or  activities  that  have  the  same 
compliance  date)  specified  in  the 
relevant  standard  (unless  a  different 
reporting  period  is  specified  in  the 
standard,  in  which  case  the  letter  must 
be  sent  before  the  close  of  business  on 
the  day  the  report  of  the  relevant  testing 
or  monitoring  results  is  required  to  be 
delivered  or  postmarked).  *  *  * 
***** 

11.  Section  63.10  is  amended  by: 

a.  Revising  paragraph  (a)(1); 

b.  Revising  paragraphs  (b)(2)(ii) 
through  (b)(2)(v); 

c.  Revising  paragraph  (b)(3);  and 

d.  Revising  the  second  sentence  of 
paragraph  (d)(5)(i). 

The  revisions  read  as  follows: 

$  63.1 0    Racordkeeping  and  repotting 
raqulremants. 

(a)*  •  * 

(1)  The  applicability  of  this  section  is 
set  out  in  §63. 1(a)(4). 

***** 

(b)*  •  * 

(2)*  •  • 

(ii)  The  occxirrence  and  duration  of 
each  malfunction  of  the  required  air 
pollution  control  and  monitoring 
equipment; 

(iii)  All  reqiiired  maintenance 
performed  on  the  air  pollution  control 
and  monitoring  equipment; 

(iv)  Actions  taken  during  periods  of 
startup,  shutdown,  and  malfunction 
(including  corrective  actions  to  restore 
malfunctioning  process  and  air 
pollution  control  and  monitoring 
equipment  to  its  normal  or  usual 
maimer  of  operation)  when  such  actions 
are  different  bom  the  procedures 
specified  in  the  affected  source's 
startup,  shutdown,  and  malfunction 
plan  (see  §  63.6(e)(3)); 

(v)  All  information  necessary  tc 
demonstrate  conformance  with  the 
affected  source's  startup,  shutdown,  and 
malfunction  plan  (see  §  63.6(e)(3))  when 
all  actions  taken  during  periods  of 
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startup,  shutdown,  and  malfunction 
(including  corrective  actions  to  restore 
malfunctioning  process  and  air 
pollution  control  and  monitoring 
equipment  to  its  normal  or  usual 
manner  of  operation)  are  consistent  with 
the  procedures  specified  in  such  plan. 
(The  information  needed  to  demonstrate 
conformance  with  the  startup, 
shutdown,  and  malfunction  plan  may  be 
recorded  using  a  "checklist,"  or  some 
other  effective  form  of  recordkeeping,  in 
order  to  minimize  the  recordkeeping 
burden  for  conforming  events); 
***** 

(3)  Recordkeeping  requirement  for 
applicability  determinations.  If  an 
owner  or  operator  determines  that  his  or 
her  stationary  source  that  emits  (or  has 
the  potential  to  emit,  without 
considering  controls)  one  or  more 
hazardous  air  pollutants  regulated  by 
any  standard  established  pursuant  to 
section  112(d)  or  (f),  and  that  stationary 
source  is  in  the  source  category 
regiilated  by  the  relevant  standard,  but 
that  soiu-ce  is  not  subject  to  the  relevant 
standard  (or  other  requirement 
established  under  this  part)  because  of 
limitations  on  the  source's  potential  to 
emit  or  an  exclusion,  the  owner  or 
operator  must  keep  a  record  of  the 
applicability  determination  on  site  at 
the  source  for  a  period  of  5  years  after 
the  determination,  or  until  the  soiirce 
changes  its  operations  to  become  an 
affected  source,  whichever  comes  first. 
The  record  of  the  applicability 
determination  must  be  signed  by  the 
person  making  the  determination  and 
include  an  analysis  (or  other 
information)  that  demonstrates  why  the 
owner  or  operator  believes  the  source  is 
unaffected  (e.g.,  because  the  source  is  an 
area  source).  The  analysis  (or  other 
information)  must  be  sufficiently 
detailed  to  allow  the  Administrator  to 
make  a  finding  about  the  source's 
applicability  status  with  regard  to  the 
relevant  standard  or  other  requirement. 
If  relevant,  the  analysis  must  be 
performed  in  accordance  with 
requirements  established  in  relevant 
subparts  of  ♦his  part  for  this  purpose  for 
particular  categories  of  stationary 
sources.  If  relevant,  the  analysis  should 
be  performed  in  accordance  with  EPA 
guidance  materials  published  to  assist 
sources  in  making  applicability 
determinations  under  section  112,  if 
any.  The  requirements  to  determine 
applicability  of  a  standard  under 
§  63.1(b)(3)  and  to  record  the  results  of 
that  determination  under  paragraph 
(b)(3)  of  this  section  shall  not  by 
themselves  create  an  obligation  for  the 


owner  or  operator  to  obtain  a  title  V 
permit. 

***** 

(d)*  *    • 

(5)(i)  *  *  *  Reports  shall  only  be 
required  if  a  startup,  shutdown,  or 
malfunction  occurred  during  the 
reporting  period,  and  they  must  include 
the  number,  diuation,  and  a  brief 
description  of  each  startup,  shutdown, 
or  malfunction.  *  *  * 
*        *        *        *        * 

12.  Section  63.11  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  63.1 1    Control  device  requiremento. 

(a)  Applicability.  The  applicability  of 
.  this  section  is  set  out  in  §  63.1(a)(4). 


Subpart  B— {Amended] 

13.  Section  63.50  is  amended  by: 

1.  Revising  paragraph  (a); 

2.  Revising  paragraph  (b);  and 

3.  Removing  and  reserving  paragraph 
(c)  as  follows: 

§63.50    Applicabiiity. 

(a)  General  applicability.  (1)  The 
requirements  of  this  section  through 

§  63.56  implement  section  112(j)  of  the 
Clean  Air  Act  (as  amended  in  1990). 
The  requirements  of  this  section 
through  §  63.56  apply  in  each  State 
beginning  on  the  effective  date  of  an 
approved  title  V  permit  program  in  such 
State.  The  requirements  of  this  section 
through  §  63.56  do  not  apply  to  research 
or  laboratory  activities  as  defined  in 

§63.51. 

(2)  The  requirements  of  this  section 
through  §  63.56  apply  to: 

(i)  The  owner  or  operator  of  affected 
sources  within  a  source  category  or 
subcategory  xmder  this  part  that  are 
located  at  a  major  source  that  is  subject 
to  an  approved  title  V  permit  program 
and  for  which  the  Adininistrator  has 
failed  to  promulgate  emission  standards 
by  the  section  112(j)  deadlines.  If  title  V 
applicability  has  been  deferred  for  a 
source  category,  then  section  112(j)  is 
not  applicable  for  sources  in  that 
category  within  that  State,  local  or  tribal 
jurisdiction  until  those  sources  become 
subject  to  title  V  permitting 
requirements;  and 

(ii)  Permitting  authorities  with  an 
approved  title  V  permit  program. 

(b)  Relationship  to  State  and  local 
reqiiirements.  Nothing  in  §§  63.50 
through  63.56  shall  prevent  a  State  or 
local  regulatory  agency  from  imposing 
more  stringent  requirements,  as  a  matter 
of  State  or  local  law,  than  those 
contained  in  §§  63.50  through  63.56. 

(c)  [Reserved] 

14.  Section  63.51  is  amended  by: 


a.  Revising  the  introductory  text  of 
this  section; 

b.  Adding  in  alphabetical  order  the 
definition  of  affected  source; 

c.  In  the  definition  of  Available 
information  by  revising  the  introductory 
text  and  paragraphs  (2)  through  (5): 

d.  Removing  the  definition  of 
emission  point; 

e.  Removing  the  definition  of 
emission  unit; 

f.  Revising  the  definition  of  enhanced 
review; 

g.  Revising  the  definition  of 
equivalent  emission  limitation; 

h.  Removing  the  definition  of  existing 
major  source; 

i.  Revising  paragraphs  (l)(i)  and  (ii)  of 
the  definition  of  maximum  achievable 
control  technology  (MACT)  floor; 

j.  Adding  in  alphabetical  order  the 
definition  of  new  affected  source; 

k.  Removing  the  definition  of  new 
emission  unit; 

1.  Removing  the  definition  of  new 
major  source; 

m.  Adding  in  alphabetical  order  the 
definition  oi  research  or  laboratory 
activities. 

n.  Revising  the  definition  of  section 
112(j)  deadline;  ' 

o.  Revising  the  definition  of  similar 
source;  and 

p.  Removing  the  definition  of  United 
States; 

The  revisions  and  additions  read  as 
follows: 

§63.51    DefiniUons. 

Terms  used  in  §§  63.50  through  63.56 
that  are  not  defined  in  this  section  have 
the  meaning  given  to  them  in  the  Act, 
or  in  subpart  A  of  this  part. 

Affected  source  means  the  collection 
of  equipment,  activities,  or  both  within 
a  single  contiguous  area  and  imder 
common  contojl  that  is  in  a  section 
112(c)  source  category  or  subcategory 
for  which  the  Administrator  has  failed 
to  promiJgate  an  emission  standard  by 
the  section  li2{j)  deadline,  and  that  is 
addressed  by  an  applicable  MACT 
emission  limitation  established 
pursuant  to  this  subpart. 

Available  information  means,  for 
purposes  of  conducting  a  MACT  floor 
finding  and  identifying  control 
technology  options  under  this  subpart, 
any  information  that  is  available  as  of 
the  date  on  which  the  first  Part  2  MACT 
application  is  filed  for  a  source  in  the 
relevant  source  category  or  subcategory 
in  the  State  or  jurisdiction;  and, 
pursuant  to  the  requirements  of  this 
subpart,  is  additional  relevant 
information  that  can  be  expeditiously 
provided  by  the  Administrator,  is 
submitted  by  the  applicant  or  others 
prior  to  or  during  the  public  comment 
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period  on  the  section  112(j)  equivalent 
emission  limitation  for  that  source,  or 
information  contained  in  the 
information  sources  in  paragraphs  (1) 
through  (5)  of  this  definition. 

(2)  Relevant  backgroimd  information 
documents  for  a  draft  or  proposed 
regulation. 

(3)  Any  relevant  regulation, 
information  or  guidance  collected  by  the 
Administrator  establishing  a  MACT 
floor  finding  and/or  MACT 
determination. 

(4]  Relevant  data  and  information 
available  from  the  Clean  Air  Technology 
Center  developed  pursuant  to  section 
112(l){3)oftheAct. 

(5)  Relevant  data  and  information 
contained  in  the  Aerometric  Information 
Retrieval  System  (AIRS). 
***** 

Enhanced  review  means  a  review 
process  containing  all  administrative 
steps  needed  to  ensure  that  the  terms 
and  conditions  resulting  from  the 
review  process  can  be  incorporated 
using  tide  V  permitting  procedures. 

Equivalent  emission  limitation  means 
an  emission  limitation,  established 
under  section  112(j)  of  the  Act.  which 
is  equivalent  to  the  MACT  standard  that 
EPA  would  have  promulgated  imder 
section  112(d)  or  (h)  of  the  Act. 
***** 

Maximum  achievable  control 
technology  (MACT)  floor  means: 

(D*  *  * 

(i)  The  average  emission  liimtation 
achieved  by  the  best  performing  12 
percent  of  the  existing  sources  in  the 
United  States  (for  which  the 
Administrator  has  emissions 
information),  excluding  those  sources 
that  have,  within  18  months  before  the 
emission  standard  is  proposed  or  within 
30  months  before  such  standard  is 
promiUgated,  whichever  is  later,  first 
achieved  a  level  of  emission  rate  or 
emission  reduction  which  complies,  or 
woidd  comply  if  the  source  is  not 
subject  to  such  standard,  with  the 
lowest  achievable  emission  rate  (as 
defined  in  section  171  of  the  Act) 
applicable  to  the  source  category  and 
prevailing  at  the  time,  in  the  category  or 
subcategory,  for  categories  and 
subcategories  of  stationary  soixrces  with 
30  or  more  sources;  or 

(ii)  The  average  emission  limitation 
achieved  by  the  best  performing  five 
sources  (for  which  the  Administrator 
has  or  could  reasonably  obtain 
emissions  information)  in  the  category 
or  subcategory,  for  categories  or 
subcategories  with  fewer  than  30 
sources; 
***** 


New  affected  source  means  the 
collection  of  equipment,  activities,  or 
both,  that  if  constructed  after  the 
issuance  of  a  section  112(j)  permit  for 
the  source  pursuant  to  §  63.52,  is  subject 
to  the  applicable  MACT  emission 
limitation  for  new  sources.  Each  permit 
must  define  the  term  "new  affected 
source,"  which  will  be  the  same  as  the 
"affected  source"  unless  a  different 
collection  is  warranted  based  on 
consideration  of  factors  including: 

(1)  Emission  reduction  impacts  of 
controlling  individual  sources  versus 
groups  of  sources; 

(2)  Cost  effectiveness  of  controlling 
individual  equipment; 

(3)  Flexibility  to  accommodate 
common  control  strategies; 

(4)  Cost/benefits  of  emissions 
averaging; 

(5)  hicentives  for  pollution 
prevention; 

(6)  Feasibility  and  cost  of  controlling 
processes  that  share  common  equipment 
(e.g.,  product  recovery  devices); 

(7)  Feasibility  and  cost  of  monitoring; 
and 

(8)  Other  relevant  factors. 
***** 

Research  or  laboratory  activities 
means  activities  whose  primary  purpose 
is  to  conduct  research  and  development 
into  new  processes  and  products  where 
such  activities  are  operated  imder  the 
close  supervision  of  technically  trained 
personnel  and  are  not  engaged  in  the 
manufacture  of  products  for  commercial 
sale  in  commerce,  except  in  a  de 
minimis  manner;  and  where  the  source 
is  not  in  a  source  category,  specifically 
addressing  research  or  laboratory 
activities,  that  is  listed  pursuant  to 
section  112(c)(7)  of  the  Act. 

Section  1 12(j)  deadline  means  the 
date  18  months  after  the  date  for  which 
a  relevant  standard  is  scheduled  to  be 
promulgated  under  this  part,  except  that 
for  all  major  sources  listed  in  the  source 
category  schedide  for  which  a  relevant 
standard  is  scheduled  to  be  promulgated 
by  November  15, 1994,  the  section 
112(j)  deadline  is  November  15, 1996, 
and  for  all  major  sources  listed  in  the 
source  category  schedide  for  which  a 
relevant  standard  is  scheduled  to  be 
promulgated  by  November  15, 1997,  the 
section  112(j)  deadline  is  December  15, 
1999. 

Similar  source  means  that  equipment 
or  collection  of  equipment  that,  by 
virtue  of  its  structvu^,  operability,  type 
of  emissions  and  volume  and 
concentration  of  emissions,  is 
substantially  equivalent  to  the  new 
affected  source  and  employs  control 
technology  for  control  of  emissions  of 


hazardous  air  pollutants  that  is  practical 
for  use  on  the  new  affected  source. 

***** 

15.  Section  63.52  is  revised  to  read  as 
follows: 

§  63.52    Approval  process  for  new  and 
existing  affected  sources. 

(a)  Sources  subject  to  section  1 12(j)  as 
of  the  section  1 12(j)  deadline.  The 
requirements  of  paragraphs  (a)(1)  and 
(2)  of  this  section  apply  to  major  sources 
that  include,  as  of  the  section  112(j) 
deadline,  one  or  more  sources  in  a 
category  or  subcategory  for  which  the 
Administrator  has  failed  to  promulgate 
an  emission  standard  under  this  part  on 
or  before  an  applicable  section  112(j) 
deadline.  Existing  source  MACT 
requirements  (including  relevant 
compliance  deadlines),  as  specified  in  a 
title  V  permit  issued  to  the  source 
pursuant  to  the  requirements  of  the 
subpart,  must  apply  to  such  sources. 

(1)  The  owner  or  operator  must 
submit  an  application  for  a  title  V 
permit  or  for  a  revision  to  an  existing 
tide  V  permit  or  a  pending  tide  V  permit 
meeting  the  requirements  of  §  63.53(a) 
by  the  section  112{j)  deadline  if  the 
owner  or  operator  can  reasonably 
determine  that  one  or  more  sources  at 
the  major  source  belong  in  the  category 
or  subcategory  subject  to  section  112{j). 

(2)  If  an  application  was  not 
submitted  imder  paragraph  (a)(1)  of  this 
section  and  if  notified  by  the  permitting 
authority,  the  owner  or  operator  must 
submit  an  application  for  a  tide  V 
permit  or  for  a  revision  to  an  existing 
tide  V  permit  or  a  pending  tide  V  permit 
meeting  the  requirements  of  §63. 53(a) 
within  30  days  after  being  notified  in 
writing  by  the  permitting  authority  that 
one  or  more  sources  at  the  major  source 
belong  to  such  category  or  subcategory. 
Permitting  authorities  are  not  required 
to  make  such  notification. 

(3)  The  requirements  in  paragraphs 
(a){3)(i)  through  (ii)  of  diis  section  apply 
when  the  owner  or  operator  has 
obtained  a  tide  V  permit  that 
incorporates  a  case-by-case  MACT 
determination  by  the  permitting 
authority  under  section  112(g)  or  has 
submitted  a  tide  V  permit  application 
for  a  revision  that  incorporates  a  case- 
by-case  MACT  determination  under 
section  112(g),  but  has  not  submitted  an 
application  for  a  tide  V  permit  revision 
that  addresses  the  emission  limitation 
requirements  of  section  112(j). 

Ci)  When  the  owner  or  operator  has  a 
tide  V  permit  that  incorporates  a  case- 
by-case  MACT  determination  by  the 
permitting  authority  under  section 
112(g),  the  owner  or  operator  must 
submit  an  application  meeting  the 
requirements  of  §  63.53(a)  for  a  tide  V 
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permit  revision  within  30  days  of  the 
section  112(j)  deadline  or  within  30 
days  of  being  notified  in  writing  by  the 
permitting  authority  that  one  or  more 
sources  at  the  major  source  belong  in 
such  category  or  subcategory.  Using  the 
procedures  established  in  paragraph  (e) 
of  this  section,  the  permitting  authority 
must  determine  whether  the  emission 
limitations  adopted  pursuant  to  the 
prior  case-by-case  MACT  determination 
under  section  112(g)  are  substantially  as 
effective  as  the  emission  limitations 
which  the  permitting  authority  would 
otherwise  adopt  pursuant  to  section 
112(j)  for  the  source  in  question.  If  the 
permitting  authority  determines  that  the 
emission  limitations  previously  adopted 
to  effectuate  section  112(g)  are 
substantially  as  effective  as  the  emission 
limitations  which  the  permitting 
authority  would  otherwise  adopt  to 
effectuate  section  112(j)  for  the  source, 
then  the  permitting  authority  must 
retain  the  existing  emission  limitations 
in  the  permit  as  the  emission  limitations 
to  effectuate  section  112(j).  The  tide  V 
permit  applicable  to  that  source  must  be 
revised  accordingly.  If  the  permitting 
authority  does  not  retain  the  existing 
emission  limitations  in  the  permit  as  the 
emission  limitations  to  effectuate 
section  112(j),  the  MACT  requirements 
of  this  subpart  are  satisfied  upon      ^ 
issuance  of  a  revised  title  V  permit 
incorporating  any  additional  section 
112(j)  requirements. 

(ii)  When  the  owner  or  operator  has 
submitted  a  tide  V  permit  application 
that  incorporates  a  case-by-case  MACT 
determination  by  the  permitting 
authority  imder  section  112(g),  but  has 
not  received  the  permit  incorporating 
the  section  112(g)  requirements,  the 
owner  or  operator  must  continue  to 
pursue  a  tide  V  permit  that  addresses 
the  emission  limitation  requirements  of 
section  112(g).  Within  30  days  of 
issuance  of  that  title  V  permit,  the 
owner  or  operator  must  submit  an 
application  meeting  the  requirements  of 
§  63.53(a)  for  a  change  to  the  existing 
tide  V  permit.  Using  the  procedures 
established  in  paragraph  (e)  of  this 
section,  the  permitting  authority  must 
determine  whether  the  emission 
limitations  adopted  pursuant  to  the 
prior  case-by-case  MACT  determination 
under  section  112(g)  are  substantially  as 
effective  as  the  emission  limitations 
which  the  permitting  authority  would 
otherwise  adopt  pursuant  to  section 
112(j)  for  the  source  in  question.  U  the 
permitting  authority  determines  that  the 
emission  limitations  previously  adopted 
to  effectuate  section  1 1 2(g)  are 
substantially  as  effective  as  the  emission 
limitations  which  the  permitting 


authority  would  otherwise  adopt  to 
effectuate  section  112(j)  for  the  source, 
then  the  permitting  authority  must 
retain  the  existing  emission  limitations 
in  the  permit  as  the  emission  limitations 
to  effectuate  section  112(j).  The  title  V 
permit  applicable  to  that  source  must  be 
revised  accordingly,  ff  the  permitting 
authority  does  not  retain  the  existing 
emission  limitations  in  the  permit  as  the 
emission  limitations  to  effectuate 
section  112(j),  the  MACT  requirements 
of  this  subpart  are  satisfied  upon 
issuance  of  a  revised  title  V  permit 
incorporating  any  additional  section 
112(j)  requirements. 

(b)  Sources  that  become  subject  to 
section  112(j)  after  the  section  112(j) 
deadline  and  that  do  not  have  a  title  V 
permit  addressing  section  112(j) 
requirements.  The  requirements  of 
paragraphs  (b)(1)  through  (4)  of  this 
section  apply  to  sources  that  do  not 
meet  the  criteria  in  paragraph  (a)  of  this 
section  on  the  section  112(j)  deadline 
and  are,  therefore,  not  subject  to  section 
.  112(j)  on  that  date,  but  where  events 
occur  subsequent  to  the  section  112(j) 
deadline  that  woulAbring  the  source 
under  the  requirements  of  this  subpart, 
and  the  source  does  not  have  a  title  V 
permit  that  addresses  the  requirements 
of  section  112(j). 

(1)  When  one  or  more  sources  in  a 
category  or  subcategory  subject  to  the 
requirements  of  this  subpart  are 
installed  at  a  major  source,  or  result  in 
the  source  becoming  a  major  source  due 
to  the  installation,  and  the  installation 
does  not  invoke  section  112(g) 
requirements,  the  owner  or  operator 
must  submit  an  application  meeting  the 
requirements  of  §  63.53(a)  within  30 
days  of  startup  of  the  source.  This 
application  shall  be  reviewed  using  the 
procedures  established  in  paragraph  (e) 
of  this  section.  Existing  soiu-ce  MACT 
requirements  (including  relevant 
compliance  deadlines),  as  specified  in  a 
tide  V  permit  issued  pursuant  to  the 
requirements  of  this  subpart,  shall  apply 
to  such  sources. 

(2)  The  requirements  in  this 
paragraph  apply  when  one  or  more 
sources  in  a  category  or  subcategory 
subject  to  this  subpart  are  installed  at  a 
major  source,  or  result  in  the  source 
becoming  a  major  source  due  to  the 
installation,  and  the  installation  does 
require  emission  limitations  to  be 
established  and  permitted  under  section 
112(g),  and  the  owner  or  operator  has 
not  submitted  an  application  for  a  tide 
V  permit  revision  diat  addresses  the 
emission  limitation  requirements  of 
section  112(j).  In  this  case,  the  owner  or 
operator  must  apply  for  and  obtain  a 
tide  V  permit  that  addresses  the 
emission  limitation  requirements  of 


section  112(g).  Within  30  days  of 
issuance  of  that  tide  V  permit,  the 
owner  or  operator  must  submit  an 
application  meeting  the  requirements  of 
§  63.53(a)  for  a  revision  to  the  existing 
title  V  permit.  Using  the  procedures 
established  in  paragraph  (e)  of  this 
section,  the  permitting  authority  must 
determine  whether  the  emission 
limitations  adopted  pursuant  to  the 
prior  case-by-case  MACT  determination 
under  section  112(g)  are  substantially  as 
effective  as  the  emission  limitations 
which  the  permitting  authority  would 
otherwise  adopt  pursuant  to  section 
112(j)  for  the  source  in  question.  If  the 
permitting  authority  determines  that  the 
emission  limitations  previously  adopted 
to  effectuate  section  112(g)  are 
substantially  as  effective  as  the  emission 
limitations  which  the  permitting 
authority  would  otherwise  adopt  to 
effectuate  section  112(j)  for  the  source, 
then  the  permitting  authority  must 
retain  the  existing  emission  limitations 
in  the  permit  as  the  emission  limitations 
to  effectuate  section  112(j).  The  tide  V 
permit  applicable  to  that  source  must  be 
revised  accordingly,  ff  the  permitting 
authority  does  not  retain  the  existing 
emission  limitations  in  the  permit  as  the 
emission  limitations  to  effectuate 
section  112(j),  the  MACT  requirements 
of  this  subpart  are  satisfied  upon 
issuance  of  a  revised  title  V  permit 
incorporating  any  additional  section 
112(i)  requirements. 

(3)  The  owner  or  operator  of  an  area 
source  that,  due  to  a  relaxation  in  any 
federally  enforceable  emission 
limitation  (such  as  a  restriction  on  hours 
of  operation),  increases  its  potential  to 
emit  hazardous  air  pollutants  such  that 
the  source  becomes  a  major  source  that 
is  subject  to  this  subpart,  must  submit 
an  application  meeting  the  requirements 
of  §  63.53(a)  for  a  tide  V  permit  or  for 
an  application  for  a  title  V  permit 
revision  within  30  days  after  the  date 
that  such  source  becomes  a  major 
source.  This  application  must  be 
reviewed  using  the  procedures 
established  in  paragraph  (e)  of  this 
section.  Existing  source  MACT 
requirements  (including  relevant    - 
compliance  deadlines),  as  specified  in  a 
tide  V  permit  issued  pursuant  to  the 
requirements  of  this  subpart,  must  apply 
to  such  sources. 

(4)  On  or  after  April  5,  2002,  if  the 
Administrator  establishes  a  lesser 
quantity  emission  rate  under  section 
112(a)(1)  of  the  Act  that  results  in  an 
area  source  becoming  a  major  source 
that  is  subject  to  this  subpart,  then  the 
owner  or  operator  of  such  a  major 
source  must  submit  an  application 
meeting  the  requirements  of  §  63.53(a) 
for  a  tide  V  permit  or  for  a  change  to  an 
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existing  title  V  permit  or  pending  title 
V  permit  on  or  before  the  date  6  months 
after  the  date  that  such  soiut»  becomes 
a  major  source.  Existing  source  MACT 
requirements  (including  relevant 
compliance  deadlines),  as  specified  in  a 
title  V  permit  issued  pursuant  to  the 
requirements  of  this  subpart,  shall  apply 
to  such  sources. 

(c)  Sources  that  have  a  title  V  permit 
addressing  section  1 12(j)  requirements. 
The  requirements  of  paragraphs  (c)(1) 
and  (2)  of  this  section  apply  to  major 
sources  that  include  one  or  more 
sources  in  a  category  or  subcategory  for 
which  the  Administrator  fails  to 
promulgate  an  emission  standard  under 
this  part  on  or  before  an  applicable 
section  112{j)  deadline,  and  the  owner 
or  operator  has  a  permit  meeting  the 
section  112(j)  requirements,  and  where 
changes  occiir  at  the  major  source  to 
equipment,  activities,  or  both, 
subsequent  to  the  section  112(j) 
deadline. 

(1)  If  the  title  V  permit  already 
provides  the  appropriate  requirements 
that  address  the  events  that  occur  under 
paragraph  (c)  of  this  section  subsequent 
to  the  section  112(j)  deadline,  then  the 
source  must  comply  with  the  applicable 
new  source  MACT  or  existing  source 
MACT  requirements  as  specified  in  the    * 
permit,  and  the  section  112(j) 
requirements  are  thus  satisfied. 

(2)  If  the  title  V  permit  does  not 
contain  the  appropriate  requirements 
that  address  the  events  that  occur  under 
paragraph  (c)  of  this  section  subsequent 
to  the  section  112(j)  deadline,  then  the 
owner  or  operator  must  submit  an 
application  for  a  revision  to  the  existing 
title  V  permit  that  meets  the 
requirements  of  §  63.53(a).  The 
application  must  be  submitted  within 
30  days  of  beginning  construction  and 
must  be  reviewed  using  the  procedures 
estabUshed  in  paragraph  (e)  of  this 
section.  Existing  source  MACT 
requirements  (including  relevant 
compliance  deadlines),  as  specified  in  a 
title  V  permit  issued  pursuant  to  the 
requirements  of  this  subpart,  shall  apply 
to  such  sources. 

(d)  Requests  for  applicability 
determination  6r  notice  of  MACT 
approval. 

(1)  An  owner  or  operator  who  is 
unsure  of  whether  one  or  more  sources 
at  a  major  source  belong  in  a  category 
or  subcategory  for  which  the 
Administrator  has  failed  to  promulgate 
an  emission  standard  under  this  part 
may,  on  or  before  an  applicable  section 
112(j)  deadline,  request  an  applicability 
determination  from  the  permitting 
authority  by  submitting  an  application 
meeting  the  requirements  of  §  63.53(a) 


by  the  applicable  deadlines  specified  in 
paragraphs  (a),  (b),  or  (c)  of  this  section. 

(2)  In  addition  to  meeting  the 
requirements  of  paragraphs  (a),  (b),  and 
(c)  of  this  section,  the  owner  or  operator 
of  a  new  affected  source  may  submit  an 
application  for  a  Notice  of  MACT 
Approval  before  construction,  pursuant 
to  §63.54. 

(e)  Permit  application  review. 

(1)  Within  24  months  after  an  owner 
or  operator  submits  a  Part  1  MACT 
application  meeting  the  requirements  of 
§  63.53(a),  the  owner  or  operator  must 
submit  a  Part  2  MACT  application 
meeting  the  requirements  of  §  63.53(b). 
Part  2  MACT  applications  must  be 
reviewed  by  the  permitting  authority 
according  to  procedures  established  in 
§63.55.  The  resulting  MACT 
determination  must  be  incorporated  into 
the  source's  title  V  permit  according  to 
procedures  established  under  title  V, 
and  any  other  regulations  approved 
under  title  V  in  the  jurisdiction  in 
which  the  affected  source  is  located. 

(2)  Notwithstanding  paragraph  (e)(1) 
of  this  section,  the  owner  or  operator 
may  request  either  e^  applicability 
determination  or  an  equivalency 
determination  by  the  permitting 
authority  as  provided  in  paragraphs 
(e)(2)(i)  and  (ii)  of  this  section. 

(i)  As  specified  in  paragraph  (d)(1)  of 
this  section,  an  owner  or  operator  may 
request,  through  submittal  of  an 
application  pursuant  to  §  63.53(a),  a 
determination  by  the  permitting 
authority  of  whether  one  or  more 
soiuces  at  a  major  source  belong  in  a 
category  or  subcategory  for  which  the 
Administrator  has  failed  to  promulgate 
an  emission  standard  under  this  part.  If 
the  applicability  determination  is 
positive,  the  owner  or  operator  must 
comply  with  the  applicable  provisions 
of  this  subpart.  The  owner  or  operator 
must  submit  a  Part  2  MACT  application 
within  24  months  after  being  notified  of 
the  positive  applicability  determination. 
If  the  applicability  determination  is 
negative,  then  no  further  action  by  the 
owner  or  operator  is  necessary. 

(ii)  As  specified  in  paragraphs  (a)  and 
(b)  of  this  section,  an  owner  or  operator 
may  request,  through  submittal  of  an 
application  meeting  the  requirements  of 
§  63.53(a),  a  determination  by  the 
permitting  authority  of  whether 
emission  limitations  adopted  pursuant 
to  a  prior  case-by-case  MACT 
determination  imder  section  112(g)  that 
apply  to  one  or  more  sources  at  a  major 
source  in  a  relevant  category  or 
subcategory  are  substantially  as  effective 
as  the  emission  limitatiqns  which  the 
permitting  authority  would  otherwise 
adopt  pursuant  to  section  112(j)  for  the 
source  in  question.  The  process  for 


determination  by  the  permitting 
authority  of  whether  the  emission 
limitations  in  the  prior  case-by-case 
MACT  determination  are  substantially 
as  effective  as  the  emission  limitations 
which  the  permitting  authority  would 
otherwise  adopt  under  section  112(j) 
must  include  Uie  opportimity  for  full 
public,  EPA,  and  affected  State  review 
prior  to  a  final  determination.  If  the 
permitting  authority  determines  that  the 
emission  limitations  in  the  prior  case- 
by-case  MACT  determination  are 
substantially  as  effective  as  the  emission 
limitations  which  the  permitting 
authority  would  otherwise  adopt  imder 
section  112(j),  then  the  permitting 
authority  must  adopt  the  existing 
emission  limitations  in  the  permit  as  the 
emission  limitations  to  effectuate 
section  112(j)  for  the  source  in  question. 
If  more  than  3  years  remain  on  \hs 
current  title  V  permit,  the  owner  or 
operator  must  submit  an  application  for 
a  title  V  permit  revision  to  make  any 
conforming  changes  in  the  permit 
required  to  adopt  the  existing  emission 
limitations  as  the  section  112(j)  MACT 
emission  limitations.  If  less  than  3  years 
remain  on  the  current  title  V  permit,  any 
required  conforming  changes  must  be 
made  when  the  permit  is  renewed.  If  the 
permitting  authority  determines  that  the 
emission  limitations  in  the  prior  case- 
by-case  MACT  determination  under 
section  112(g)  are  not  substantially  as 
effective  as  the  emission  limitations 
which  the  permitting  authority  would 
otherwise  adopt  for  the  source  in 
question  under  section  112(j),  the  owner 
or  operator  must  comply  with  the 
applicable  provisions  of  this  subpart. 
The  owner  or  operator  must  submit  a 
Part  2  MACT  application  within  24 
months  of  being  notified  of  such  a 
negative  determination.  A  negative 
determination  under  this  section 
constitutes  final  action  for  purposes  of 
judicial  review  under  40  CFR 
70.4(b)(3)(x)  and  corresponding  State 
title  V  program  provisions. 

(3)  Within  60  days  of  submittal  of  the 
Part  2  MACT  application,  the  permitting 
authority  must  notify  the  owner  or 
operator  in  writing  whether  the 
application  is  complete  or  incomplete. 
The  Part  2  MACT  application  shdl  be 
deemed  complete  on  the  date  it  was 
submitted  unless  the  permitting 
authority  notifies  the  owner  or  operator 
in  writing  within  60  days  of  the 
submittal  that  the  Part  2  MACT 
application  is  incomplete.  A  Part  2 
MACT  application  is  complete  if  it  is 
sufficient  to  begin  processing  the 
application  for  a  title  V  permit 
addressing  section  112{j)  requirements. 
In  the  event  that  the  permitting 
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authority  disapproves  a  permit 
application  or  determines  that  the 
application  is  incomplete,  the  owner  or 
operator  must  revise  and  resubmit  the 
application  to  meet  the  objections  of  the 
permitting  authority.  The  permitting 
authority  must  specify  a  reasonable 
period  in  which  the  owmer  or  operator 
is  required  to  remedy  the  deficiencies  in 
the  disapproved  or  incomplete 
application.  This  period  may  not  exceed 
6  months  from  the  date  the  owner  or 
operator  is  first  notified  that  the 
application  has  been  disapproved  or  is 
incomplete. 

(4)  Following  submittal  of  a  Part  1  or 
Part  2  MACT  application,  the  permitting 
authority  may  request  additional 
information  from  the  owner  or  operator. 
The  owner  or  operator  must  respond  to 
such  requests  in  a  timely  manner. 

(5)  If  the  owner  or  operator  has 
submitted  a  timely  and  complete 
application  as  required  by  this  section, 
any  failure  to  have  a  title  V  permit 
addressing  section  112(j)  requirements 
shall  not  be  a  violation  of  section  112(j), 
unless  the  delay  in  final  action  is  due 
to  the  failure  of  the  applicant  to  submit, 
in  a  timely  maimer,  information 
required  or  requested  to  process  the 
application.  Once  a  complete 
application  is  submitted,  the  owner  or 
operator  shall  not  be  in  violation  of  the 
requirement  to  have  a  title  V  permit 
addressing  section  112(j)  requirements. 

(f)  Permit  content.  The  title  V  permit 
must  contain  an  equivalent  emission 
limitation  (or  limitations)  for  the 
relevant  category  or  subcategory 
determined  on  a  case-by-case  basis  by 
the  permitting  authority,  or,  if  the 
applicable  criteria  in  subpart  D  of  this 
part  are  met.  the  title  V  permit  may 
contain  an  alternative  emission 
limitation.  For  the  purposes  of  the 
preceding  sentence,  early  reductions 
made  pursuant  to  section  112(i)(5)(A)  of 
the  Act  must  be  achieved  not  later  than 
the  date  on  which  the  relevant  standard 
should  have  been  promulgated 
according  to  the  soince  category 
schedule  for  standards. 

(1)  The  title  V  permit  must  contain  an 
emission  standard  or  emission 
limitation  that  is  equivalent  to  existing 
source  MACT  and  an  emission  standard 
or  emission  limitation  that  is  equivalent 
to  new  source  MACT  for  control  of 
emissions  of  hazardous  air  pollutants. 
The  MACT  emission  standards  or 
limitations  must  be  determined  by  the 
permitting  authority  and  must  be  based 
on  the  degree  of  emission  reductions 
that  can  be  achieved  if  the  control 
technologies  or  work  practices  are 
installed,  maintained,  and  operated 
properly.  The  permit  must  also  specify 
the  affected  source  and  the  new  affected 


soince.  If  construction  of  a  new  affected 
source  or  reconstruction  of  an  affected 
source  commences  after  a  title  V  permit 
meeting  the  requirements  of  section 
112(j)  has  been  issued  for  the  source,  the 
new  source  MACT  compliance  dates 
must  apply. 

(2)  Tne  title  V  permit  must  specify 
any  notification,  operation  and 
maintenance,  performance  testing, 
monitoring,  and  reporting  and 
recordkeeping  requirements.  In 
developing  the  title  V  permit,  the 
permitting  authority  must  consider  and 
specify  the  appropriate  provisions  of 
subpart  A  of  this  part.  The  title  V  permit 
must  also  include  the  information  in 
paragraphs  (f)(2)(i)  through  (iii)  of  this 
section. 

(i)  In  addition  to  the  MACT  emission 
limitation  required  by  paragraph  (f)(1)  of 
this  section,  additional  emission  limits, 
production  limits,  operational  limits  or 
other  terms  and  conditions  necessary  to 
ensure  practicable  enforceability  of  the 
MACT  emission  limitation. 

(ii)  Compliance  certifications,  testing, 
monitoring,  reporting  and 
recordkeeping  requirements  that  are 
consistent  with  requirements 
established  piu-suant  to  title  V  and 
parao-aph  (h)  of  this  section. 

(iii)  Comphance  dates  by  which  the 
owner  or  operator  must  be  in 
compliance  with  the  MACT  emission 
limitation  and  all  other  applicable  terms 
and  conditions  of  the  permit. 

(A)  The  owner  or  operator  of  an 
affected  source  subject  to  the 
requirements  of  this  subpart  must 
comply  with  the  emission  limitation(s) 
by  the  date  established  in  the  source's 
title  V  permit.  In  no  case  shall  such 
compliance  date  be  later  than  3  years 
after  the  issuance  of  the  permit  for  that 
source,  except  where  the  permitting 
authority  issues  a  permit  that  grants  an 
additional  year  to  comply  in  accordance 
with  section  112(i){3)(B)  of  the  Act,  or 
unless  otherwise  specified  in  section 
112(i),  or  in  subpart  D  of  this  part. 

(B)  The  owner  or  operator  of  a  new 
affected  source,  as  defined  in  the  title  V 
permit  meeting  the  requirements  of 
section  112(j).  that  is  subject  to  the 
requirements  of  this  subpart  must 
comply  with  a  new  soince  MACT  level 
of  control  immediately  upon  startup  of 
the  new  affected  source. 

(g)  Permit  issuance  dates. 

The  permitting  authority  must  issue  a 
title  V  permit  meeting  section  112(j) 
requirements  within  18  months  after 
submittal  of  the  complete  Part  2  MACT 
application. 

\h)  Enhanced  monitoring.  In 
accordance  vrith  section  114(a)(3)  of  the 
Act,  monitoring  shall  be  capable  of 
demonstrating  continuous  compliance 


for  each  compliance  period  during  the 
applicable  reporting  period.  Such 
monitoring  data  shall  be  of  sufficient 
quality  to  be  used  as  a  basis  for  directly 
enforcing  all  applicable  requirements 
established  under  this  subpart, 
including  emission  limitations, 
(i)  MACT  emission  limitations. 

(1)  The  owner  or  operator  of  affected 
sources  subject  to  paragraphs  (a),  (b), 
and  (c)  of  this  section  must  comply  with 
all  requirements  of  this  subpart  that  are 
applicable  to  affected  sources,  including 
the  compliance  date  for  affected  soinces 
established  in  paragraph  (f)(2)(iii)(A)  of 
this  section. 

(2)  The  owner  or  operator  of  new 
affected  sources  subject  to  paragraph 
(c)(1)  of  this  section  must  comply  with 
all  requirements  of  this  subpart  that  are 
applicable  to  new  affected  soinces, 
including  the  compliance  date  for  new 
affected  sources  established  in 
paragraph  (f)(2)(iii)(B)  of  this  section. 

16.  Section  63.53  is  revised  to  read  as 
follows: 

§  63.53    Application  content  for  ca*e-by- 
case  MACT  determinations. 

(a)  Part  1  MACT  application.  The  Part 
1  application  for  a  MACT  determination 
must  contain  the  information  in 
paragraphs  (a)(1)  through  (4)  of  this 
section. 

(1)  The  name  and  address  (physical 
location)  of  the  major  source. 

(2)  A  brief  description  of  the  major 
source  and  an  identification  of  the 
relevant  source  category. 

(3)  An  identification  of  the  types  of 
emission  points  belonging  to  the 
relevant  source  category. 

(4)  An  identification  of  any  affected 
sources  for  which  a  section  112(g) 
MACT  determination  has  been  made. 

(b)  Part  2  MACT  application. 

(1)  The  Part  2  application  for  a  MACT 
determination  must  contain  the 
information  in  paragraphs  (b)(l)(i) 
through  (vi)  of  this  section. 

(i)  For  a  new  affected  source,  the 
anticipated  date  of  startup  of  operation. 

(ii)  The  hazardous  air  pollutants 
emitted  by  each  affected  source  in  the 
relevant  source  category  and  an 
estimated  total  uncontrolled  and 
controlled  emission  rate  for  hazardous 
air  pollutants  from  the  affected  source. 

(iii)  Any  existing  Federal.  State,  or 
local  limitations  or  requirements 
applicable  to  the  affected  source. 

(iv)  For  each  affected  emission  point 
or  group  of  affected  emission  points,  an 
identification  of  control  technology  in 
place. 

(v)  Information  relevant  to 
establishing  the  MACT  floor,  and.  at  the 
option  of  the  owner  or  operator,  a 
recommended  MACT  floor. 


1  • 
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(vi)  Any  other  information  reasonably 
needed  by  the  permitting  authority 
including,  at  the  discretion  of  the 
permitting  authority,  information 
required  pursuant  to  subpart  A  of  this 
part. 

(2)  The  Part  2  application  for  a  MACT 
determination  may,  but  is  not  required 
to,  contain  the  following  information: 

(i)  Recommended  emission 
limitations  for  the  affected  source  and 
support  information  consistent  with 
§  63.52(f).  The  owner  or  operator  may 
recommend  a  specific  design, 
equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  as  an  emission  limitation. 

(ii)  A  description  of  the  control 
technologies  that  would  be  applied  to 
meet  the  emission  limitation  including 
technical  information  on  the  design, 
operation,  size,  estimated  control 
efficiency  and  any  other  information 
deemed  appropriate  by  the  permitting 
authority,  and  identification  of  the 
affected  sources  to  which  the  control 
technologies  must  be  applied. 

(iii)  Relevant  parameters  to  be 
monitored  and  frequency  of  monitoring 
to  demonstrate  continuous  compliance 
with  the  MACT  emission  limitation  over 
the  applicable  reporting  period. 

17.  Section  63.54  is  amended  by: 

a.  Revising  the  section  heading  and 
adding  introductory  text; 

b.  Revising  paragraph  (a)(1)  through 

(2): 

c.  Revising  paragraph  (b)  introductory 

text; 

d.  Revising  paragraph  (b)(6); 

e.  Revising  paragraph  (c)(3); 

f.  Revising  paragraph  (d); 

g.  Removing  paragraph  (e); 
h.  Removing  paragraph  (f); 

i.  Redesignating  paragraph  (g)  as  (e) 
and  revising  newly  designated 
paragraph  (e);  and 

j.  Redesignating  paragraph  (h)  as  (f). 

The  revisions  and  addition  read  as 
follows: 

§6334    Praconstruction  review  procedurM 
fornmr  aftactad  sources. 

The  requirements  of  this  section 
apply  to  an  owner  or  operator  who 
constructs  a  new  affected  source  subject 
to  §  63.52(c)(1).  The  purpose  of  this 
section  is  to  describe  alternative  review 
processes  that  the  permitting  authority 
may  use  to  make  a  MACT  determination 
for  the  new  affected  source. 

(a)  Review  process  for  new  affected 
sources.  (1)  U  the  permitting  authority 
requires  an  owner  or  operator  to  obtain 
or  revise  a  title  V  permit  before 
construction  of  the  new  affected  source, 
or  when  the  owner  or  operator  chooses 
to  obtain  or  revise  a  title  V  permit  before 
construction,  the  owner  or  operator 


must  follow  the  procedures  established 
under  the  applicable  title  V  permit 
program  before  construction  of  the  new 
affected  source. 

(2)  If  an  owner  or  operator  is  not 
required  to  obtain  or  revise  a  title  V 
permit  before  construction  of  the  new 
affected  source  (and  has  not  elected  to 
do  so),  but  the  new  affected  source  is 
covered  by  any  preconstruction  or 
preoperation  review  requirements 
established  pursuant  to  section  112(g)  of 
the  Act,  then  the  owner  or  operator 
must  comply  with  those  requirements  in 
order  to  ensure  that  the  requirements  of 
section  112(j)  and  (g)  are  satisfied.  If  the 
new  affected  source  is  not  covered  by 
section  112(g),  the  permitting  authority, 
in  its  discretion,  may  issue  a  Notice  of 
MACT  Approval,  or  the  equivalent,  in 
accordance  with  the  procedures  set 
forth  in  paragraphs  (b)  through  (f)  of  this 
section,  or  an  equivalent  permit  review 
process,  before  construction  or 
operation  of  the  new  affected  source. 
***** 

(b)  Optional  administrative 
procedures  for  preconstruction  or 
preoperation  review  for  new  affected 
sources.  The  permitting  authority  may 
provide  for  an  enhanced  review  of 
section  112(j)  MACT  determinations  for 
review  procediues  and  compliance 
requirements  equivalent  to  those  set 
forth  in  paragraphs  (b)  through  (f)  of  this 
section. 
***** 

(6)  Approval  of  an  applicant's 
proposed  control  technology  must  be  set 
forth  in  a  Notice  of  MACT  Approval  (or 
the  equivalent)  as  described  in 
§  63.52(f). 

(c)  Opportunity  for  public  comment 
on  notice  of  MACT  approval.  *  *  * 
***** 

(3)  A  notice  by  prominent 
advertisement  in  the  area  affected  of  the 
location  of  the  source  information  and 
analysis  specified  in  §  63.52(f).  The  form 
and  content  of  the  notice  must  be 
substantially  equivalent  to  that  foimd  in 
§  70.7  of  this  chapter. 
***** 

(d)  Review  by  the  EPA  and  affected 
States.  The  permitting  authority  must 
send  copies  of  the  preliminary  notice  (in 
time  for  comment)  and  final  notice 
required  by  paragraph  (c)  of  this  section 
to  the  Administrator  through  the 
appropriate  Regional  Office,  and  to  all 
other  State  and  local  air  pollution 
control  agencies  having  jurisdiction  in 
affected  States.  The  permitting  authority 
must  provide  EPA  with  a  review  period 
for  the  final  notice  of  at  least  45  days 
and  shall  not  issue  a  final  Notice  of 
MACT  Approval  xmtil  EPA  objections 
are  satisfied. 


(e)  Compliance  with  MACT 
detenninations.  An  owner  or  operator  of 
a  major  source  that  is  subject  to  a  MACT 
determination  must  comply  with 
notification,  operation  and 
maintenance,  performance  testing, 
monitoring,  reporting,  and 
recordkeeping  requirements  established 
under  §  63.52(h),  imder  title  V,  and  at 
the  discretion  of  the  permitting 
authority,  imder  subpart  A  of  this  part. 
The  permitting  authority  must  provide 
the  EPA  with  the  opportunity  to  review 
compliance  requirements  for 
consistency  with  requirements 
established  piusuant  to  title  V  during 
the  review  period  under  paragraph  (d) 
of  this  section. 


18.  Section  63.55  is  revised  to  read  as 
follows: 

§63.55    Maximum  achievable  control 
technology  (MACT)  determinationa  for 
affected  sources  aubiect  to  caae-by-case 
determination  of  equivalent  emission 
llmitationa. 

(a)  Requirements  for  pennitting 
authorities.  The  permitting  authority 
must  determine  whether  the  §  63.53(a) 
Part  1  and  §  63.53(b)  Part  2  MACT 
application  is  complete  or  an 
application  for  a  Notice  of  MACT 
Approval  is  approvable.  In  either  case, 
when  the  application  is  complete  or 
approvable,  the  permitting  authority 
must  establish  hazardous  air  pollutant 
emissions  limitations  equivalent  to  the 
limitations  that  would  apply  if  an 
emission  standard  had  been  issued  in  a 
timely  manner  under  section  112(d)  or 
(h)  of  the  Act.  The  permitting  authority 
must  establish  these  emissions 
limitations  consistent  with  the 
following  requirements  and  principles: 

(1)  Emission  limitations  must  be 
established  for  the  equipment  and 
activities  within  the  affected  sources 
within  a  source  category  or  subcategory 
for  which  the  section  112(j)  deadline 
has  passed. 

(2)  Each  emission  limitation  for  an 
existing  affected  source  must  reflect  the 
maximum  degree  of  reduction  in 
emissions  of  hazardous  air  pollutants 
(including  a  prohibition  on  such 
emissions,  where  achievable)  that  the 
permitting  authority,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction  and  any  non-air 
quality  health  and  environmental 
impacts  and  energy  requirements, 
determines  is  achievable  by  affected 
sources  in  the  category  or  subcategory 
for  which  the  section  112(j)  deadline 
has  passed.  This  limitation  must  not  be 
less  stringent  than  the  MACT  floor 
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which  must  be  established  by  t  -,e 
permitting  authority  according  ".o  the 
requirements  of  section  112(d)(3)(A)  and 
(B)  and  must  be  based  upon  available 
information. 

(3)  Each  emission  limitation  fot  a  new 
affected  source  must  reflect  the 
maximum  degree  of  reduction  in 
emissions  of  hazardous  air  pollutants 
(including  a  prohibition  on  such 
emissions,  where  achievable)  that  the 
permitting  authority,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction  and  any  non-air 
quality  health  and  environmental 
impacts  and  energy  requirements, 
determines  is  achievable.  This 
limitation  must  not  be  less  stringent 
than  the  emission  limitation  achieved  in 
practice  by  the  best  controlled  similar 
source  which  must  be  established  by  the 
permitting  authority  according  to  the 
requirements  of  section  112(d)(3).  This 
limitation  must  be  based  upon  available 
information. 

(4)  The  permitting  authority  must 
select  a  specffic  design,  equipment, 
work  practice,  or  operational  standard, 
or  combination  thereof,  when  it  is  not 
feasible  to  prescribe  or  enforce  an 
equivalent  emission  limitation  due  to 
the  nature  of  the  process  or  pollutant.  It 

-  is  not  feasible  to  prescribe  or  enforce  a 
limitation  when  the  Administrator 
determines  that  hazardous  air  pollutants 
cannot  be  emitted  through  a  conveyance 
designed  and  constructed  to  captiu* 
such  pollutant,  or  that  any  requirement 
for,  or  use  of,  such  a  conveyance  would 
be  inconsistent  with  any  Federal,  State, 
or  local  law,  or  the  application  of 
measiuement  methodology  to  a 
particular  class  of  sources  is  not 
practicable  due  to  technological  and 
economic  limitations. 

(5)  Nothing  in  this  subpart  shall 
prevent  a  State  or  local  permitting 
authority  fi'om  establishing  an  emission 


limitation  more  stringent  than  required 
by  Federal  regulations. 

(b)  Reporting  to  EPA.  The  owner  or 
operator  must  submit  additional  copies 
of  its  Part  1  and  Part  2  MACT 
application  for  a  title  V  permit,  permit 
revision,  or  Notice  of  MACT  Approval, 
whichever  is  applicable,  to  the  EPA  at 
the  same  time  the  material  is  submitted 
to  the  permitting  authority. 

19.  Section  63.56  is  revised  to  read  as 
follows: 

§  63.56    Requirements  for  case-by-case 
determination  of  equivalent  emission 
limitations  after  promulgation  of 
subsequent  MACT  standard. 

(a)  If  the  Administrator  promulgates  a 
relevant  emission  standard  that  is 
applicable  to  one  or  more  affected 
soiuces  within  a  major  source  before  the 
date  a  permit  application  imder  this 
paragraph  (a)  is  approved,  the  title  V 
permit  must  contain  the  promulgated 
standard  rather  than  the  emission 
limitation  determined  imder  §  63.52, 
and  the  owner  or  operator  must  comply 
with  the  promulgated  standard  by  the 
compliance  date  in  the  promulgated 
standard. 

(b)  If  the  Administrator  promulgates  a 
relevant  emission  standard  under 
section  112(d)  or  (h)  of  the  Act  that  is 
applicable  to  a  source  after  the  date  a 
permit  is  issued  pursuant  to  §  63.52  or 

§  63.54,  the  permitting  authority  must 
incorporate  requirements  of  that 
standard  in  the  title  V  permit  upon  its 
next  renewal.  The  permitting  authority 
must  establish  a  compliance  date  in  the 
revised  permit  that  assiues  that  the 
owner  or  operator  must  comply  with  the 
promulgated  standard  within  a 
reasonable  time,  but  not  longer  than  8 
years  after  such  standard  is  promulgated 
or  8  years  after  the  date  by  which  the 
owner  or  operator  was  first  required  to 
comply  with  the  emission  limitation 


established  by  the  permit,  whichever  is 
earlier.  However,  in  no  event  shall  the 
period  for  compliance  for  existing 
sources  be  shorter  than  that  provided  for 
existing  sources  in  the  promulgated 
standard. 

(c)  Notwithstanding  the  requirements 
of  paragraph  (a)  or  (b)  of  this  section,  the 
requirements  of  paragraphs  (c)(1)  and 
(2)  of  this  section  shall  apply. 

(1)  If  the  Administrator  promulgates 
an  emission  standard  under  section 
112(d)  or  (h)  that  is  applicable  to  an 
affected  source  after  the  date  a  permit 
application  under  this  paragraph  is 
approved  under  §  63.52  or  §  63.54.  the 
permitting  authority  is  not  required  to 
change  the  emission  limitation  in  the 
permit  to  reflect  the  promulgated 
standard  if  the  permitting  authority 
determines  that  the  level  of  control 
required  by  the  emission  limitation  in 
the  permit  is  substantially  as  effective  as 
that  required  by  the  promulgated 
standard  pursuant  to  §  63.1(e). 

(2)  If  the  Administrator  promulgates 
an  emission  standard  imder  section 
112(d)  or  (h)  of  the  Act  that  is  applicable 
to  an  affected  source  after  the  date  a 
permit  application  is  approved  under 

§  63.52  or  §  63.54,  and  the  level  of 
control  required  by  the  promulgated 
standard  is  less  stringent  than  the  level 
of  control  required  by  any  emission 
limitation  in  the  prior  MACT 
determination,  the  permitting  authority 
is  not  required  to  incorporate  any  less 
stringent  emission  limitation  of  the 
promulgated  standard  in  the  title  V 
permit  and  may  in  its  discretion 
consider  any  more  stringent  provisions 
of  the  MACT  determination  to  be 
applicable  legal  requirements  when 
issuing  or  revising  such  a  title  V  permit. 

[FR  Doc.  02-5861  Filed  3-29-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7168-1] 
RIN  2060-AE78 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  From  the 
Portland  Cement  Manufacturing 
Industry 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnOM:  Direct  final  rule;  amendments. 

SUMMARY:  The  EPA  is  taking  direct  final 
action  on  targeted  amendments  to  the 
national  emission  standards  for  the 
Portland  cement  manufacturing 
industry  promulgated  on  June  14. 1999 
under  the  authority  of  section  112  of  the 
Clean  Air  Act  (CAA).  The  amendments 
make  improvements  to  the 
implementation  of  the  emission 
standards,  primarily  in  the  areas  of 
applicability,  testing,  and  monitoring  to 
resolve  issues  and  questions  raised 
since  promulgation  of  the  rule. 
DATES:  This  direct  final  rxile  is  effective 
on  July  5,  2002  without  further  notice, 
unless  significant  adverse  comments  are 
received  by  May  6.  2002. 

If  significant  material  adverse 
comments  are  received  by  May  6,  2002. 
this  direct  final  rule  will  be  withdrawn 
and  the  comments  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  published  elsewhere  in 
this  issue.  If  no  significant  material 
adverse  comments  are  received,  no 
further  action  will  be  taken  on  the 
proposal  and  this  direct  final  rule  will 
become  effective  on  July  5.  2002. 
ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-92-53, 


U.S.  EPA,  1200  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20460.  In  person 
or  by  courier,  deliver  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Niunber 
A-92-53,  Room  M-1500.  U.S.  EPA,  401 
M  Street  SW..  Washington,  DC  20460. 
The  EPA  requests  that  a  separate  copy 
also  be  sent  to  the  contact  person  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  Wood,  P.E.,  Minerals  and 
Inorganic  Chemicals  Group,  Emission 
Standards  Division  (C504-05),  Office  of 
Air  Quality  Planning  and  Standards, 
U.S.  EPA,  Research  Triangle  Park,  North 
Carolina  27711.  telephone  nxunber  (919) 
541-5446,  facsimile  number  (919)  541- 
5600,  electronic  mail  address: 
wood.ioe@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
Comments.  We  are  publishing  this 
direct  final  rule  without  prior  proposal 
because  we  view  the  amendments  as 
noncontroversial  and  do  not  anticipate 
adverse  comments.  We  emticipate  no 
adverse  comment  because  EPA  received 
no  adverse  comment  when  we 
published  a  document  in  the  Federal 
Register  on  the  settlement  agreement 
relating  to  these  amendments  (66  FR 
50643.  October  4.  2001).  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  amend  the  emissions 
standards  for  the  portland  cement 
manufacturing  industry  promulgated  on 
Jxme  14, 1999,  if  adverse  comments  are 
filed. 

If  we  receive  any  relevant  adverse 
comments  on  one  or  more  distinct 
amendments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  which  provisions 
will  become  effective  and  which 
provisions  are  being  withdrawn  due  to 
adverse  comment.  We  will  address  all 


public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  Any  of 
the  distinct  amendments  in  today's  rule 
for  which  we  do  not  receive  adverse 
comment  will  become  effective  on  the 
date  set  out  above.  We  will  not  institute 
a  second  comment  period  on  this  direct 
final  rule.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  direct  final  rule.  The  docket  is  a 
dynamic  file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  rules  and  their  preambles, 
the  contents  of  the  docket  will  serve  as 
the  record  in  the  case  of  judicial  review. 
The  docket  number  for  this  rulemaking 
is  A-92-53. 

Worldwide  Web  (WWW).  Li  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  action  will  also 
be  available  through  the  WWW. 
Following  signatiue,  a  copy  of  this 
action  will  be  posted  on  EPA's 
Technology  Transfer  Network  (TTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules:  http:// 
www.epa.gov/ttn/oarpg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
•needed,  call  the  TTN  HELP  line  at  (919) 
541-5384.  . 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  are  those  that 
manufactiue  portland  cement. 
Regulated  categories  and  entities 
include: 


Category 

Industry    

State   

Tribal  associations    .... 
Federal  agencies    


NAICS 


32731 
32731 
32731 
None 


SIC 


3241 
3241 
3241 
None 


Examples  of  regulated  entities 


Owners  or  operators  of  portland  cement  manufacturing  plants. 
Owners  or  operators  of  porlland  cement  manufacturing  plants. 
Owners  or  operators  of  portland  cement  manufacturing  plants. 
Norte. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  the  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  To  determine  whether  your 
facility,  company,  business 
organization,  etc.,  is  regulated  by  this 
action,  you  should  carefully  examine 


the  applicability  criteria  in  §  63.1340  of 
the  rule.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Judicial  Review.  Under  section 
307(b)(1)  of  the  CAA,  judicial  review  of 
this  direct  final  rule  is  available  only  by 
filing  a  petition  for  review  in  the  U.S. 


Court  of  Appeals  for  the  District  of 
Coliunbia  Circuit  by  Jxme  4,  2002.  Under 
section  307(d)(7)(B)  of  the  CAA,  only  an 
objection  to  this  direct  final  rule  that 
was  raised  with  reasonable  specificity 
during  the  period  for  public  comment 
can  be  raised  during  judicial  review. 
Moreover,  under  section  307(b)(2)  of  the 
CAA,  the  requirements  established  by 
this  direct  final  rule  may  not  be 


challenged  separately  in  any  civil  or 
criminal  proceedings  brought  by  the 
EPA  to  enforce  these  requirements. 
Outline.  The  following  outline  is 
provided  to  aid  in  reading  this  preamble 
to  this  direct  final  rule. 

I.  Background 

II.  Amendments  to  the  NESHAP 

A.  Applicability  and  Designation  of 
Affected  Sources 

B.  Operating  Limits  for  Kilns  and  In-line 
Kiln/Raw  Mills 

C.  Performance  Testing  Requirements 

D.  Monitoring  Requirements 

E.  PM  and  Opacity  Compliance  Waiver 
During  PM  CEM  Testing 

F.  Compliance  Dates 

in.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulatory  Flexibility  Act,  as  Amended 
by  the  Small  Business  Regulatory 
Enforcement  Act  of  1996  (SBREFA),  5 
U.S.C.  601  et  seq. 

H.  Paperwork  Reduction  Act 

I.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
J.  Congressional  Review  Act 

I.  Background 

On  June  14, 1999,  we  published  in  the 
Federal  Register  the  final  rule  entitled, 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants  From  the 
Portland  Cement  Manufacturing 
Industry"  (40  CFR  part  63,  subpart  LLL). 
The  American  Portland  Cement 
Alliance  (APCA)  petitioned  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  for  review  of  the 
filial  rule  imder  section  307(b)(1)  of  the 
CAA.  [See  42  U.S.C.  7607(b)(1).)  The 
APCA  and  the  EPA  negotiated  and  have 
agreed  to  the  terms  of  a  Settlement 
Agreement  and  its  implementation. 

The  action  taken  today  is  consistent 
with  the  terms  of  the  Settlement 
Agreement  and  reflects  EPA's  judgment 
that  these  amendments  improve  the 
rule's  implementation.  Today's  action 
makes  specific  changes  to  the  NESHAP 
for  the  portland  cement  manufacturing 
industry,  generally  relating  to 
applicability,  performance  testing,  and 
monitoring. 

The  portland  cement  NESHAP 
contains  emission  limitations  for 
hazardous  air  pollutants  (HAP)  emitted 
by  portland  cement  manufacturing 
soiuces.  In  a  separate  action,  some  of 


those  emission  limitations  were 
remanded  to  EPA  by  the  coxut  in . 
National  Ume  Association  v.  EPA,  233 
F.  3d  625  (D.C.  Cir.  2000).  Today's 
direct  final  rule  does  not  deal  with  any 
of  the  issues  which  were  remanded  to 
EPA,  rather,  the  direct  final  rule  amends 
certain  provisions  of  the  final  rule 
dealing  largely  with  issues  of 
implementation. 

n.  Amendments  to  the  NESHAP 

A.  Applicability  and  Designation  of 
Affected  Sources 

A  "bin"  is  one  of  the  affected  sources 
listed  in  §63.1340  of  the  final  rule,  i.e., 
a  source  of  emissions  that  is  subject  to 
emissions  standards  in  the  rule.  The 
term  is  not  defined  in  the  rule,  which 
leads  to  potential  confusion.  We  are, 
therefore,  adding  a  definition  of  "bin"  to 
clarify  the  applicability  of  the  rule.  We 
define  "bin"  as  a  manmade  enclosiu^ 
for  storage  of  raw  materials,  clinker,  or 
finished  product  prior  to  the  further 
processing  of  these  materials  at  a 
portland  cement  plant. 

Today's  action  revises  §63. 1340(c)  of 
the  find  rule  to  clarify  that  primary  and 
secondary  crushers  are  not  subject  to  the 
final  rule  regardless  of  their  location  in 
the  production  line  relative  to  raw 
material  storage.  This  was  the  intent  of 
the  final  rule.  (See  63  FR  14194,  March 
24, 1998  and  64  FR  31900,  Jime  14, 
1999.)  However,  portland  cement 
manufactiuers  pointed  out  that  the 
provision,  as  it  appears  in  the  final  rule, 
could  be  interpreted  to  apply  to 
crushers  if  they  follow  raw  material 
storage: 

*  *  *  The  primary  and  secondary  crushers 
and  any  other  equipment  of  the  on-site 
nonmetallic  mineral  processing  plant  which 
precedes  the  raw  material  storage  are  not 
subject  to  this  subpart.*  *  * 
Pordand  cement  manufacturers  pointed 
out  that  crushers  may  follow  the  raw 
material  storage  in  the  production  line. 
We  did  not  intend  that  the  final  rule 
apply  to  crushers  because  we  wanted  to 
maintain  consistency  with  40  CFR  part 
60,  subpart  F,  the  new  source 
performance  standards  (NSPS)  for  the 
portland  cement  industry.  We  are, 
therefore,  amending  the  final  rule  to 
clarify  that  primary  and  secondary 
crushers  are  not  covered  by  the  final 
rule  regardless  of  their  location  relative 
to  raw  material  stor^e. 

Section  63.1356  ofthe  final  rule  is 
being  revised  to  clarify  that  the  systems 
used  to  convey  and  transfer  coal  from 
the  coal  mill  to  the  kiln  at  pordand 
cement  plants  that  are  major  soiuces  of 
HAP  are  not  subject  to  the  NSPS  for  coal 
preparation  plants  (40  CFR  part  60, 
subpart  Y).  The  final  portland  cement 


NESHAP  already  cover  conveying 
system  transfer  points  associated  with 
coal  preparation  plants  at  pordand 
cement  plants  that  are  major  sources. 
There  is  no  need  for  these  sources  to  be 
subject  to  duplicative  requirements,  i.e.. 
to  also  be  covered  by  the  NSPS  for  coal 
preparation  plants.  Further,  these 
emission  sources  will  be  subject  to  more 
stringent  opacity  requirements  (10 
percent)  under  the  NESHAP  than  under 
the  NSPS  for  coal  preparation  plants  (40 
CFR  part  60,  subpart  Y).  Other  coal 
conveying  transfer  points  will  continue 
to  be  subject  to  the  NSPS  for  coal 
preparation  plants. 

Tne  list  of  affected  sources  in 
§  63.1340(b)(7)  of  the  final  rule  is  being 
amended  to  clarify  that  coal  conveying 
system  transfer  points  associated  with 
conveying  of  coal  from  the  mill  to  the 
kiln  are  included  as  affected  soiuces. 

Section  63.1356(a)  of  the  final  rule  is 
being  revised  to  clarify  that  in 
exempting  affected  sources  subject  to 
die  pordand  cement  NESHAP  from 
duplicative  requirements  under  40  CFR 
part  60,  subpart  F,  it  was  not  otu 
intention  that  these  soiuces  would  then 
become  affected  sources  imder  the 
requirements  of  40  CFR  part  60,  subpart 
OOO  (NSPS  for  Noiunetallic  Mineral 
Processing  Plants).  The  requirements  of 
40  CFR  part  60,  subpart  OOO  may  apply 
to  certain  soiuces  at  a  porUand  cement 
plant  depending  on  whether  or  not  40 
CFR  part  60,  subpart  F,  applies  to  that 
source.  In  particular,  40  CFR  60.670(b) 
states  that  if  an  emission  source  is 
subject  to  40  CFR  part  60,  subpart  F,  or 
follows  in  the  plant  process  a  source 
that  is  subject  to  subpart  F,  then  40  CFR 
part  60,  subpart  OOO  does  not  apply  to 
that  sovuce.  The  purpose  of  §  63.1356(a) 
of  the  final  nde  is  to  avoid  haviUg  a 
source  that  is  subject  to  certain 
requirements  under  this  subpart  also  be' 
subject  to  the  same  requirements  under 
40  CFR  part  60,  subparts  F  or  OOO. 

The  list  of  affected  sources  in  the 
pordand  cement  NESHAP  is  being 
amended  by  combining  into  one 
paragraph  the  affected  sources,  "bagging 
system"  and  "bulk  loading  or  unloading 
system,"  making  the  nde  language 
consistent  with  the  NSPS  for  pordand 
cement  plants  (40  CFR  part  60,  subpart 
F). 

B.  Operating  Limits  for  Kilns  and  In-line 
Kiln/Raw  Mills 

Section  63.1344(a)(3)  ofthe  final  rule 
is  being  revised  to  indicate  that  the 
operating  limit  for  gas  stream 
temperatxue  pertaining  to  the  inlet  to 
the  alkali  bypass  particulate  matter  (PM) 
control  device  may  be  established 
during  a  performance  test  either  with  or 
without  the  raw  mill  being  in  operation. 
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This  revision  provides  additional 
flexibility  in  that  the  test  for  dioxin/ 
furan  (D/F)  emissions  from  the  alkali 
bypass  may  be  conducted  whether  the 
raw  mill  is  operating  or  not  since  D/F 
emissions  in  the  alkali  bypass  are  not 
affected  by  the  operation  of  the  raw 
mill.  Alkali  bypass  emissions  are  not 
affected  by  the  operation  of  the  raw  mill 
since  the  alkali  b)rpass  gas  stream  does 
not  pass  through  the  raw  mill. 

C.  Performance  Testing  Requirements 

Today's  direct  final  rule  revises  the 
performance  testing  requirements  in  40 
CFR  63.1349(e)  to  clarify  conditions 
under  which  changes  in  operation  will 
require  repeat  performance  testing.  This 
revision  provides  a  more 
understandable  description  of  the 
criteria  for  determining  when  the 
performance  tests  need  to  be  repeated. 
In  the  current  final  rule,  a  new 
performance  test  is  required  if  there  is 
a  "significant  change  in  feed  or  fuel 
from  that  used  in  the  previous 
performance  test."  Under  today's 
amendments,  a  new  test  is  required  if  a 
change  in  operations  may  adversely 
affect  compliance.  This  allows  sources 
the  flexibility  to  make  changes  in  their 
kiln's  operation  without  having  to  retest 
(and  establish  new  temperatuj« 
operating  limits  for  D/F)  if  the  change 
will  not  adversely  affect  compliance. 
Further,  if  the  operational  change  will 
only  adversely  siffect  compliance  with 
one  of  the  pollutant  emission  limits  (for 
example,  PM,  but  not  D/F),  then  the 
source  will  only  be  required  to  retest  for 
that  one  pollutant.  This  amendment 
may  be  less  costly  to  industry  (e.g.,  test 
only  if  compliance  may  be  adversely 
affected  versus  test  after  any  significant 
change  in  feed  or  fuels,  which  is  largely 
pointless  if  compliance  is  not  adversely 
affected),  while  being  at  least  equally 
protective.  This  amendment  is  also 
consistent  with  and  reaffirms  §  63.7(e) 
of  the  General  Provisions  in  40  CFR  part 
63,  subpart  A,  which  states  that 
performance  tests  must  be  conducted 
under  representative  conditions. 

Section  63.1349(e)  of  the  final  rule  is' 
further  amended  by  adding  paragraphs 
(e)(3)(i)  through  (iv).  This  amendment 
will  allow  a  source  that  is  required  to 
conduct  a  new  performance  test  imder 
paragraph  (e)(1)  of  this  section  to 
operate  under  the  planned  operational 
change  conditions  for  a  period  not  to 
exceed  360  hours,  provided  that  certain 
conditions  are  met.  This  amendment 
allows  the  source  sufficient  time  to  (1) 
equilibrate  the  operation  of  the  kiln  after 
the  change  has  occurred  (which  could 
take  days),  (2)  conduct  any  emissions 
checks  (pretests)  prior  to  the  actual 
performance  test,  and  (3)  conduct  the 


actual  performance  test.  The  time 
required  to  conduct  a  performance  test 
could  exceed  1  week,  especially  if  both 
PM  and  D/F  tests  are  to  be  conducted, 
and  if  both  the  main  and  alkali  bypass 
stacks  need  to  be  tested.  However,  the 
360-hour  waiver  is  allowed  only  if 
certain  requirements  are  met.  If  the 
source  is  conducting  a  D/F  test  to 
reestablish  a  new  temperature  operating 
limit,  the  source  must  submit 
temperature  monitoring  data  for  the 
entire  pretest  period  and  document  the 
results  of  the  performance  test.  Prior 
notice  must  be  given  to  the 
Administrator  of  the  planned  change 
and  once  the  planned  operational 
period  begins,  the  source  must  conduct 
and  complete  the  performance  test 
within  360  hours.  The  requirement  that 
the  source  must  actually  conduct  the 
performance  test  prevents  a  soiuce  from 
falsely  claiming  an  operational  change 
is  needed  in  order  to  obtain  the  360- 
hour  waiver. 

Today's  direct  final  rule  amends 
§  63.1349(b)  of  the  final  rule  to  require 
performance  testing  imder 
"representative"  conditions  rather  than 
under  "the  highest  load  or  capacity 
reasonably  expected  to  occur."  This 
amendment  makes  the  NESHAP 
consistent  with  the  General  Provisions' 
requirements  (cited  above)  that 
performance  tests  be  conducted  imder 
representative  conditions.  The 
implication  of  this  amendment  is  that 
the  performance  test  should  be 
conducted  at  the  highest  production  rate 
at  which  the  kiln  normally  would 
operate.  If  the  kiln  is  operated  imder  a 
condition  not  representative  of  the 
condition  during  the  performance  test, 
e.g.,  the  kiln  is  operated  at  a  production 
rate  higher  than  the  production  rate  at 
which  it  was  tested,  the  performance 
test  will  need  to  be  re-conducted  and 
temperature  limit(s)  reestablished.  This 
is  in  accordance  with  today's 
amendments  to  40  CFR  63.1349(e) 
which  state  that  a  new  performance  test 
is  required  if  a  change  in  operations 
may  adversely  affect  compliance. 

Today's  action  amends  §  63.1349(b)(3) 
of  the  final  rule  to  allow  the  D/F 
performance  test  of  an  alkali  bypass 
associated  with  an  in-line  kiln/raw  mill 
to  be  conducted  either  with  the  raw  mill 
operating  or  with  the  raw  mill  not 
operating.  This  amendment  is  consistent 
with  the  amendment  to  §  63.1344(a)(3) 
(discussed  earlier)  allowing  the 
operating  Umit  affecting  the  temperature 
at  the  inlet  to  the  alkali  bypass  PM 
control  device  to  be  established  either 
with  the  raw  mill  operating  or  with  the 
raw  mill  not  operating.  This  will 
provide  greater  flexibility  since  D/F 
emissions  in  the  alkali  bypass  are  not 


affected  by  the  operation  of  the  raw 
mill. 

D.  Monitoring  Requirements 

Corresponding  to  the  amendments 
requiring  that  performance  tests  be 
conducted  under  representative 
performance  conditions,  paragraphs 
(c)(2)(i),  (d)(2)(i),  and  (e)  of  40  CFR 
63.1350  are  being  amended  to  require 
that  the  daily  manual  observations  of 
opacity  or  visible  emissions  (VE)  be 
conducted  under  representative 
performance  conditions  as  well. 

Section  63.1350(k)  of  the  final  rule 
requires  affected  sources  to  install  PM 
continuous  emission  monitors  (CEM). 
However,  as  noted  in  the  Settlement 
Agreement,  we  agreed  to  state  in  this 
preamble  that  §  63.1350(k)  of  the  final 
rule  currently  requires  sources  to  install 
PM  CEM,  but  does  not  specify  a 
deadline  by  which  sources  would  be 
required  to  comply  with  this 
requirement. 

We  are  amending  the  requirements  of 
§  63.1350(e)(2)  of  the  final  rule  to 
conduct  follow-up  VE  tests  when  VE 
were  observed  previously.  This 
amendment  allows  the  source  to  have  2 
consecutive  calendar  days  of  visible 
emissions  prior  to  having  to  conduct  a 
follow-up  test  by  Method  9  (40  CFR  part 
60,  appendix  A).  The  final  rule  as 
promulgated  requires  a  Method  9  test  be 
conducted  within  24  hours  for  a 
particular  raw  or  finish  mill  if  VE  are 
observed  during  the  daily  test  by 
Method  22  (40  CFR  part  60,  appendix 
A).  We  agree  with  industry  that  this  may 
be  overly  burdensome  since  the 
presence  of  VE  does  not  necessarily 
indicate  whether  a  source  is  in  violation 
of  the  10  percent  opacity  limit.  Further, 
if  VE  are  observed,  corrective  action 
may  be  taken  by  the  source  to  eliminate 
the  emissions  prior  to  the  subsequent 
Method  22  test  and,  thereby,  eliminate 
the  emissions  and  avoid  having  to  do  a 
more  costly  Method  9  test. 

Section  63.1350  of  the  final  rule  is 
being  amended  to  give  sources  the 
option  of  installing  continuous 
monitoring  systems  on  raw  mills  and 
finish  mills  in  place  of  daily  Method  22 
testing,  which  is  required  in  the  final 
rule.  This  amendment  allows  a  source 
the  option  to  use  continuous  monitoring 
equipment  (e.g.,  continuous  opacity 
monitors  or  bag  leak  detectors)  in  lieu 
of  the  manual  measurement  (Method  22) 
of  VE  and  opacity.  We  believe  that  these 
continuous  monitoring  options  are  just 
as  effective  in  demonstrating 
compliance  as  the  currently  required 
manual  methods.  Some  sources  may 
prefer  to  use  these  instruments  in  lieu 
of  daily  visual  monitoring. 
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We  are  revising  the  requirements  of 
§  63.1350(a)(4)  of  the  final  rule  so  that 
Method  22  VE  monitoring  is  not 
required  for  conveying  system  transfer 
points  if  they  are  totally  enclosed.  This 
amendment  eliminates  the  need  for  VE 
monitoring  at  totally  enclosed  transfer 
points,  since  we  expect  minimal  VE 
from  such  transfer  points.  As  indicated 
in  the  Settlement  Agreement  with  the 
APCA,  "the  enclosures  for  these  transfer 
points  shall  be  operated  and  maintained 
as  total  enclosures  on  a  continuing  basis 
in  accordance  with  the  facility 
operations  and  maintenance  plan."  The 
other  amendments  to  §63. 1350(a)(4) 
provide  procedures  for  monitoring  of  VE 
for  transfer  points  inside  buildings. 

We  are  also  revising  Table  1  to 
subpart  LLL  to  clarify  that  §  63.6(h)(7)  of 
the  NESHAP  General  Provisions  applies 
to  the  final  rule.  The  EPA  inadvertently 
omitted  this  table  entry  from  the  final 
rule. 

E.  PM  and  Opacity  Compliance  Waiver 
During  PM  CEM  Testing 

Section  63.1357  of  the  final  rule 
specifies  the  conditions  under  which  an 
owner  or  operator  is  exempt  from 
compliance  with  PM  and  opacity 
standards  for  the  purpose  of  conducting 
tests  to  correlate  PM  CEM  with  manual 
method  results.  The  final  rule  provides 
a  96-hoiir  waiver  from  compliance.  For 
sources  that  do  choose  to  use  a  PM 
CEM,  we  are  clarifying  that  they  may 
petition  us  for  additional  time  for  the 
waiver  trom  the  PM  and  opacity  limits 
during  the  correlation  testing  if 
additional  time  is  needed  to  finish  the 
PM  CEM  correlation  testing. 


f 


Compliance  Dates 

Section  63.1351  of  the  final  rule  is 
being  revised  to  correct  erroneous 
compliance  deadlines  specified  in  the 
final  rule.  This  amendment  adds  a  few 
more  days  to  the  compliance  date  to 
give  an  existing  source  a  full  3  years  to 
comply  with  the  standards.  We  are  also 
changing  the  compliance  date  for  new 
sources  to  coincide  with  the  publication 
date  of  the  final  rule  in  the  Federal 
Register. 

m.  AdministratiTe  Requirements 

A.  Executive  Order  12866,  Regulatory 
Plaiming  and  Review 

i    Under  Executive  Order  12866  (58  FR 
S173,  October  4, 1993).  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
standards  that  may: 


(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect,  in  a  material  way.  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  tne 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  these  amendments  do  not  constitute 
a  "significant  regulatory  action"  because 
they  do  not  meet  any  of  the  above 
criteria.  Consequently,  this  action  was 
not  submitted  to  OMB  for  review  under 
Executive  Order  12866. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  Federalism 
implications."  "Policies  that  have 
Federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on-the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

The  rule  amendments  do  not  have 
federalism  implications.  They  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  State 
and  local  governments  do  not  own  or 
operate  any  sources  that  would  be 
subject  to  the  amendments.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  direct  final  rule. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 


regulatory  policies  that  have  tribal 
implications."  This  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175,  because  tribal 
governments  do  not  own  or  operate  any 
sources  subject  to  the  amendments. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that  EPA  determines  (1)  is 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  direct  final  rule  is  not  subject  to 
Executive  Order  13045,  because  it  is  not 
an  economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  because  it  is  based  on 
technology  performance  and  not  on 
health  or  safety  risks. 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy,  Supply. 
Distribution,  or  Use 

This  direct  final  rule  is  not  subject  to 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
SignificanUy  i^ect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 


16618  Federal  Regigter/Vol.  67,  No.  66 /Friday.  April  5.  2002 /Rules  and  Regulations 


to  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  the  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this 
direct  final  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  aggregate,  or  the  private  sector  in  any 
1  year,  nor  does  the  direct  final  rule 
significantly  or  uniquely  impact  small 
governments,  because  it  contains  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Thus,  the  requirements  of 
the  UMRA  do  not  apply  to  this  direct 
final  rule. 

G.  Regulatory  Flexibility  Act,  As 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  s'U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions . 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  determining  whether  a  rule  has  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  Sections  603  and  604.  Thus,  an 
agency  may  certify  that  a  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  effect  on  the 
small  entities  subject  to  the  rule.  The 
amendments  in  today's  rule  make 
improvements  to  the  emission 
standards,  primarily  by  clarifying  issues 
in  the  areas  of  applicability,  testing,  and 
monitoring.  We  have  therefore 
concluded  that  today's  final  rule  will 
have  no  adverse  impacts  on  any  small 
entities  and  may  relieve  burden  in  some 
cases. 

Although  the  direct  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimaber  of  small  entities, 
we  worked  with  portland  cement 
industry,  including  small  entities, 
throughout  the  rulemaking  process. 
Meetings  were  held  on  a  regular  basis 
with  industry  representatives  in 
connection  with  the  settlement 
agreement,  to  discuss  the  development 
of  the  direct  final  rule,  exchange 
information,  and  solicit  comments  on 
final  rule  requirements. 

H.  Paperwork  Reduction  Act 

The  information  collection 
reqiiirements  in  the  final  nile  were 
submitted  to  and  approved  by  0MB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  and  assigned  OMB 
control  No.  2060-0416.  An  Information 
Collection  Request  (ICR)  document  was 
prepared  by  EPA  (ICR  No.  1801.02)  and 
a  copy  may  be  obtained  bom  Sandy 
Farmer  by  mail  at  Office  of 
Environmental  Information,  Collection 
Strategies  Division  (2822),  U.S.  EPA, 
1200  Pennsylvania  Avenue,  NW, 
Washington  DC  20460,  by  email  at 
farmer.sandy^epamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  fit>m  the  internet  at 
http  -.//www.  epa  .gov/icr. 

Today's  action  makes  clarifying 
changes  to  the  promulgated  rule  and 
imposes  no  new  information  collection 
requirements  on  industry.  Because  only 
clarifying  changes  are  being  made,  there 
is  no  additional  btirden  on  industry  as 
a  result  of  this  direct  final  rule  and  the 
ICR  has  not  been  revised. 


/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Because  today's  action  contains  no 
new  test  methods,  sampling  procedures 
or  other  technical  standards,  there  is  no 
need  to  consider  the  availability  of 
voluntary  consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  direct  final  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  direct  final  rule  will  be 
effective  on  July  5,  2002,  unless 
significant  adverse  comments  are 
received  by  May  6,  2002. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  28,  2002. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  1,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 
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Authority:  42  U.S.C.  7401,  et  seq. 
Sut)part  LLL— {Amended] 

2.  Section  63.1340  is  amended  by 
revising  paragraphs  (b)(7)  and  (8), 
deleting  paragraph  (b)(9),  and  revising 
paragraph  (c)  to  read  as  follows: 

§  63.1 340    Applicability  and  designation  of 
affected  sources. 

♦        *        *        * 

(b)*  *  * 

(7)  Each  conveying  system  transfer 
point  including  those  associated  with 
ooal  preparation  used  to  convey  coal 
from  the  mill  to  the  kiln  at  any  portland 
cement  plant  which  is  a  major  source: 
and 

(8)  Each  bagging  and  bulk  loading  and 
unloading  system  at  any  portland 
cement  plant  which  is  a  major  source. 

(c)  For  portland  cement  plants  with 
on-site  nomnetallic  mineral  processing 
fecilities,  the  first  affected  source  in  the 
sequence  of  materials  handling 
operations  subject  to  this  subpart  is  the 
raw  material  storage,  which  is  just  prior 
to  the  raw  mill.  Any  equipment  of  the 
on-site  nonmetallic  mineral  processing 
plant  which  precedes  the  raw  material 
storage  is  not  subject  to  this  subpart.  In 
addition,  the  primary  and  secondary 
crushers  of  the  on-site  nonmetallic 
mineral  processing  plant,  regardless  of 
whether  they  precede  the  raw  material 
storage,  are  not  subject  to  this  subpart. 
Furthermore,  the  first  conveyor  transfer 
point  subject  to  this  subpart  is  the 
transfer  point  associated  with  the 
conveyor  transferring  material  from  the 
raw  material  storage  to  the  raw  mill. 
t  '     •        *        *        * 

3.  Section  63.1341  is  amended  by 
I  idding  in  alphabetical  order  the 
definition  for  the  term  Bin  to  read  as 
follows: 

{63.1341    Definitions. 

***** 


Bin  means  a  manmade  enclosure  for 
storage  of  raw  materials,  clinker,  or 
finished  product  prior  to  further 
)rocessing  at  a  portland  cement  plant. 

*        *        *        * 

4.  Section  63. 1 344  is  amended  by 
©vising  paragraph  (a)(3)  to  read  as 
bllows: 

§  63.1 344    Operating  limits  for  idins  and  in- 
line MinAraw  mills. 

,    (a)*  *  * 

I    (3)  If  the  in-line  kiln/raw  mill  is 
equipped  with  an  alkali  bypass,  the 
applicable  temperatiu^  limit  for  the 
alkali  bypass  specified  in  paragraph  (b) 
of  this  section  and  established  during 


the  performance  test,  with  or  without 
the  raw  mill  operating,  is  not  exceeded. 

***** 

5.  Section  63.1349  is  amended  by 
revising  paragraphs  (b)(l)(i),  (b)(2), 
(b)(3),  (b)(3)(i),  (e),  and  Table  1  to 
§  63.1349  to  read  as  follows: 

§  63.1 349    Performance  testing 
requirements. 

***** 

(b)*  *  * 

(D*  *  * 

(i)  Method  5  of  appendix  A  to  part  60 
of  this  chapter  shall  be  used  to 
determine  PM  emissions.  Each 
performance  test  shall  consist  of  three 
separate  nms  imder  the  conditions  that 
exist  when  the  affected  source  is 
operating  at  the  representative 
performance  conditions  in  accordance 
with  §  63.7(e).  Each  run  shall  be 
conducted  for  at  least  1  hour,  and  the 
iTiiniTnnm  sample  volume  shall  be  0.85 
dscm  (30  dscf).  The  average  of  the  three 
runs  shall  be  used  to  determine 
compliance.  A  determination  of  the  PM 
collected  in  the  impingers  ("back  half) 
of  the  Method  5  particulate  sampling 
train  is  not  required  to  demonstrate 
initial  compliance  vdth  the  PM 
standards  of  this  subpart.  However,  this 
shall  not  preclude  the  permitting 
authority  from  requiring  a 
determination  of  Uie  "back  half  for 
other  purposes. 
*        *        *        *        * 

(2)  The  owner  or  operator  of  any 
affected  source  subject  to  limitations  on 
opacity  imder  this  subpart  that  is  not 
subject  to  paragraph  (b)(1)  of  this 
section  shall  demonstrate  initial 
compliance  with  the  affected  source 
opacity  limit  by  conducting  a  test  in 
accordance  with  Method  9  of  appendix 
A  to  part  60  of  this  chapter.  The 
performance  test  shall  be  conducted 
under  the  conditions  that  exist  when  the 
affected  source  is  operating  at  the 
representative  performance  conditions 
in  accordance  with  §  63.7(e).  The 
maximmn  6-minute  average  opacity 
exhibited  during  the  test  period  shall  be 
used  to  determine  whether  the  affected 
source  is  in  initial  compliance  with  the 
standard.  The  duration  of  the  Method  9 

.   performance  test  shall  be  3  hours  (30  6- 
minute  averages),  except  that  the 
duration  of  the  Method  9  performance 
test  may  be  reduced  to  1  hour  if  the 
conditions  of  paragraphs  (b)(2)(i) 
through  (ii)  of  this  section  apply: 
***** 

(3)  The  owner  or  operator  of  an 
affected  source  subject  to  limitations  on 
D/F  emissions  imder  this  subpart  shall 
demonstrate  initial  compliance  with  the 
D/F  emission  limit  by  conducting  a 


performance  test  using  Method  23  of 
appendix  A  to  part  60  of  this  chapter. 
The  owner  or  operator  of  an  in-line  kiln/ 
raw  mill  shall  demonstrate  initial 
compliance  by  conducting  separate 
performance  tests  while  the  raw  mill  of 
the  in-line  kiln/raw  mill  is  imder 
normal  operating  conditions  and  while 
the  raw  mill  of  the  in-line  kiln/raw  mill 
is  not  operating.  The  owner  or  operator 
of  a  kiln  or  in-line  kiln/raw  mill 
equipped  with  an  alkali  bypass  shall 
conduct  simultaneous  performance  tests 
of  the  kiln  or  in-line  kiln/raw  mill 
exhaust  and  the  alkali  bjrpass.  However, 
the  owner  or  operator  of  an  in-line  kiln/ 
raw  mill  may  conduct  a  performance 
test  of  the  alkali  bypass  exhaust  when 
the  raw  mill  of  the  in-line  kiln/raw  mill 
is  operating  or  not  operating. 

(i)  Each  performance  test  shall  consist 
of  three  separate  runs;  each  run  shall  be 
conducted  under  the  conditions  that 
exist  when  the  affected  source  is 
operating  at  the  representative 
performance  conditions  in  accordance 
with  §  63.7(e).  The  duration  of  each  run 
shall  be  at  least  3  hours,  and  the  sample 
volume  for  each  run  shall  be  at  least  2.5 
dscm  (90  dscf).  The  concentration  shall 
be  determined  for  each  run,  and  the 
arithmetic  average  of  the  concentrations 
measured  for  the  three  runs  shall  be 
calculated  and  used  to  determine 
compliance. 
***** 

(e)(1)  ff  a  source  plans  to  undertake  a 
change  in  operations  that  may  adversely 
affect  compliance  with  an  applicable  D/ 
F  standard  under  this  subpart,  the 
source  must  conduct  a  performance  test 
and  establish  new  temperature  Iimit(s) 
as  specified  in  paragraph  (b)(3)  of  this 
section. 

(2)  If  a  source  plans  to  undertake  a 
change  in  operations  that  may  adversely 
affect  compliance  writh  an  applicable 
PM  standard  under  §  63.1343,  the 
source  must  conduct  a  performance  test 
as  specified  in  paragraph  (b)(1)  of  this 
section. 

(3)  In  preparation  for  and  while 
conducting  a  performance  test  required 
in  paragraph  (e)(1)  of  this  section,  a 
source  may  operate  under  the  planned 
operational  change  conditions  for  a 
period  not  to  exceed  360  hours, 
provided  that  the  conditions  in 
paragraphs  (e)(3)(i)  through  (iv)  of  this 
section  are  met.  "The  source  shall  submit 
temperature  sad  other  monitoring  data 
that  are  recorded  during  the  pretest 
operations. 

(i)  The  source  must  provide  the 
Adininistrator  written  notice  at  least  60 
days  prior  to  undertaking  an  operational 
change  that  may  adversely  affect 
compliance  wiUi  an  applicable  standard 
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under  this  subpart,  or  as  soon  as 
practicable  where  60  days  advance 
notice  is  not  feasible.  Notice  provided 
under  this  paragraph  shall  include  a 
description  of  the  planned  change,  the 
emissions  standards  that  may  be 
affected  by  the  change,  and  a  schedule 
for  completion  of  the  performance  test 


required  under  paragraph  (e)(1)  of  this 
section,  including  when  the  planned 
operational  change  period  woiild  begin. 

(ii)  The  performance  test  results  must 
be  doctunented  in  a  test  report 
according  to  paragraph  (a)  of  this 
section. 


(iii)  A  test  plan  must  be  made 
available  to  the  Administrator  prior  to 
testing,  if  requested. 

(iv)  The  performance  test  must  be 
conducted,  and  it  miist  be  completed 
within  360  hours  after  the  planned 
operational  change  period  begins. 


Table  1  to  §63.1349.— Summary  of  Performance  Test  Requirements 


Affected  source  and  pollutant 


New  and  existing  kiln  and  in-line  kiln/raw  miltx^  PM  

New  and  existing  kiln  and  in-line  kiln/raw  mill^''  Opacity 


New  and  existing  kiln  and  in-line  kiln/raw  rM*>''*D/F  

New  greenfieW  kiln  and  in-line  kiln/raw  mill<^  THC  

New  and  existing  clinker  cooler  PM  

New  and  existing  clinker  coolef  opacity  

New  and  existing  raw  and  finish  miH  opacity  

New  and  existing  raw  material  dryer  and  materials  handling  processes  (raw  material 
storage,  clinker  storage,  finished  product  storage,  conveyor  transfer  points,  bag- 
ging, and  bulk  k>ading  and  unknding  systems)  opacity. 

New  greenfieW  raw  material  dryer  THC 


Performance  test 


EPA  Method  5>. 

COM  if  feasible<"  or  EPA  Method  9  visual  opacity  read- 
ings. 
EPA  Method  23". 
THCCEM(EPAPS-8A)'. 
EPA  Method  5«. 

COM«i  or  EPA  Method  9  visual  opadty  readings. 
EPA  Method  9*j. 
EPA  Method  9*i. 


THCCEM(EPAPS-8A)' 


*  Required  initially  and  every  5  years  ttwreafter. 
» Includes  main  exhaust  and  alkali  t>ypass. 

'  In-line  kilrVraw  mill  to  be  tested  ¥wth  and  without  raw  mill  in  operation.  ^  .,..-„...  ^  ^  „    . 

"Must  meet  COM  perfocmance  specification  criteria.  If  the  fabric  filter  or  electrostatic  precipitator  has  multiple  stacks,  daily  EPA  Method  9  vis- 
ual opacity  readings  may  be  taken  instead  of  using  a  COM. 
'Opacity  limit  is  20  percent. 

'AJkali  bypass  is  tested  with  the  raw  mill  operating  or  not  operating.  ^    ^      ^ 

(Temperature  and  (if  applicable)  activated  cartxxi  injection  parameters  determined  separately  with  and  wittxxjt  the  raw  mill  operating. 
*>  Required  initially  and  every  30  montfts  tttereafter. 
•EPA  Performance  Specification  (PS)-8A  of  appendix  B  to  part  60  of  this  chapter. 

J  Opacity  limit  is  10  percent. 


6.  Section  63.1350  is  amended  by: 

a.  Adding  paragraphs  (a)(4)(v)  through 
(a)(4)(vii); 

b.  Revising  paragraph  (c)(2)(i); 

c.  Revising  (laragraph  (d)(2)(i); 

d.  Revising  paragraphs  (e)  and  (e)(2); 

e.  Redesignating  paragraph  (m)  as 
paragraph  (n)  and  adding  a  new 
paragraph  (m);  and 

f.  Revising  Table  1  to  §63.1350. 
The  revisions  and  additions  read  as 

follows: 

163.1350    Monitoring  requirement*. 

(a)*  *  * 

(4)  '  *  • 

(v)  The  requirement  to  conduct 
Method  22  visible  emissions  monitoring 
under  this  paragraph  shall  not  apply  to 
any  totally  enclosed  conveying  system 
transfer  point,  regardless  of  the  location 
of  the  transfer  point.  "Totally  enclosed 
conveying  system  transfer  point"  shall 
mean  a  conveying  system  transfer  point 
that  is  enclosed  on  all  sides,  top,  and 
bottom. 

(vi)  If  any  partially  enclosed  or 
unenclosed  conveying  system  transfer 
point  is  located  in  a  building,  the  owner 
or  operator  of  the  portland  cement  plant 
shall  have  the  option  to  conduct  a 
Method  22  visible  emissions  monitoring 
test  according  to  the  requiranents  of 
paragraphs  (a)(4)(i)  through  (iv)  of  this 


section  for  each  such  conveying  system 
transfer  point  located  within  the 
building,  or  for  the  building  itself 
(according  to  paragraph  (a)(4)(vii)  of  this 
section). 

(vii)  If  visible  emissions  from  a 
building  are  monitored,  the 
requirements  of  paragraphs  (a)(4)(i) 
through  (iv)  of  this  section  apply  to  the 
monitoring  of  the  building,  and  you 
must  also  do  the  following:  Test  visible 
emissions  from  each  side,  roof  and  vent 
of  the  building  for  at  least  1  minute.  The 
test  must  be  conducted  under  normal 
operating  conditions. 

•  •        *        *        • 

(c)*  •  • 

(2)*   *  • 

(i)  Perform  daily  visual  opacity 
observations  of  each  stack  in  accordance 
with  the  procedures  of  Method  9  of 
appendix  A  to  part  60  of  this  chapter, 
llie  Method  9  test  shall  be  conducted 
while  the  affected  source  is  operating  at 
the  representative  performance 
conditions  in  accordance  with  §  63.7(e). 
The  duration  of  the  Method  9  test  shall 
be  at  least  30  minutes  each  day. 

•  -     •        •        •        • 

(d)*  •  • 
(2)'   •  • 

(i)  Perform  daily  visual  opacity 
observations  of  each  stack  in  accordance 


with  the  procediues  of  Method  9  of 
appendix  A  to  part  60  of  this  chapter. 
The  Method  9  te^t  shall  be  conducted 
while  the  affected  source  is  operating  at 
the  representative  performance 
conditions  in  accordance  with  §  63.7(e). 
The  duration  of  the  Method  9  test  shall 
be  at  least  30  minutes  each  day. 
•        •        •        •        • 

(e)  The  owner  or  operator  of  a  raw 
mill  or  finish  mill  shall  monitor  opacity 
by  conducting  daily  visual  emissions 
observations  of  the  mill  sweep  and  air 
separator  PMCD  of  these  affected 
sources  in  accordance  with  the 
procedures  of  Method  22  of  appendix  A 
to  part  60  of  this  chapter.  The  Method 
22  test  shall  be  conducted  while  the 
affected  source  is  operating  at  the 
representative  performance  conditions 
in  accordance  with  §  63.7(e).  The 
duration  of  the  Method  22  test  shall  be 
6  minutes.  If  visible  emissions  are 
observed  during  any  Method  22  visible 
emissions  test,  the  owner  or  operator 
must: 
***** 

(2)  Within  24  hours  of  the  end  of  the 
Method  22  test  in  which  visible 
emissions  were  observed,  conduct  a 
followup  Method  22  test  of  each  stack 
from  which  visible  emissions  were 
observed  diiring  the  previous  Method  22 
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test.  If  visible  emissions  are  observed 
during  the  followup  Method  22  test 
from  any  stack  from  which  visible 
emissions  were  observed  during  the 
previous  Method  22  test,  conduct  a 
visual  opacity  test  of  each  stack  from 
which  emissions  were  observed  during 
the  follow  up  Method  22  test  in 
accordance  with  Method  9  of  appendix 
A  to  part  60  of  this  chapter.  The 
duration  of  the  Method  9  test  shall  be 
30  minutes. 

i  *  *  *  * 

'  (m)  The  requirements  under 
paragraph  (e)  of  this  section  to  conduct 
daily  Method  22  testing  shall  not  apply 
to  any  specific  raw' mill  or  finish  mill 
equippeid  with  a  continuous  opacity 
monitor  COM  or  bag  leak  detection 
system  (BLDS).  If  the  owner  or  operator 
chooses  to  install  a  COM  in  lieu  of 
conducting  the  daily  visual  emissions 
testing  required  under  paragraph  (e)  of 
this  section,  then  the  COM  must  be 
installed  at  the  outlet  of  the  PM  control 
device  of  the  raw  mill  or  fiinish  mill,  and 
the  COM  must  be  installed,  maintained, 
calibrated,  and  operated  as  required  by 
the  general  provisions  in  subpart  A  of 
this  part  and  according  to  PS-l  of 
api>endix  B  to  part  60  of  this  chapter.  To 
remain  in  compliance,  the  opacity  must 
be  maintained  such  that  the  6-minute 
average  opacity  for  any  6-minute  block 
period  does  not  exceed  10  percent.  If  the 
average  opacity  for  any  6-minute  block 
period  exceeds  10  percent,  this  shall 
constitute  a  violation  of  the  standard.  If 
the  owner  or  operator  chooses  to  install 
a  BLDS  in  lieu  of  conducting  the  daily 
visual  emissions  testing  required  under 
paragraph  (e)  of  this  section,  the 
requirements  in  paragraphs  (m)(l) 
through  (9)  of  this  section  apply  to  each 
BLDS: 


(1)  The  BLDS  must  be  certified  by  the 
manufacturer  to  be  capable  of  detecting 
PM  emissions  at  concentrations  of  10 
milligrams  per  actual  cubic  meter 
(0.0044  grains  per  actual  cubic  foot)  or 
less.  "Certify"  shall  mean  that  the 
instrument  manufacturer  has  tested  the 
instrument  on  gas  streams  having  a 
range  of  particle  size  distributions  and 
confirmed  by  means  of  valid  filterable 
PM  tests  that  the  minimiim  detectaUe 
concentration  limit  is  at  or  below  10 
milligrams  per  actual  cubic  meter 
(0.0044  grains  per  actual  cubic  foot)  or 
less. 

(2)  The  sensor  on  the  BLDS  must 
provide  output  of  relative  PM 
emissions. 

(3)  The  BLDS  must  have  an  alarm  that 
will  activate  automatically  when  it 
detects  a  significant  increase  in  relative 
PM  emissions  greater  than  a  preset 
level. 

(4)  The  presence  of  an  alarm 
condition  should  be  clearly  apparent  to 
facility  operating  personnel. 

(5)  For  a  positive-pressure  febric  filter, 
each  compartment  or  cell  must  have  a 
bag  leak  detector.  For  a  negative- 
pressure  or  induced-air  fabric  filter,  the 
bag  leak  detector  must  be  installed 
downstream  of  the  fabric  filter.  If 
multiple  bag  leak  detectors  are  required 
(for  either  type  of  fabric  filter),  detectors 
may  share  the  system  instrumentation 
and  alarm. 

(6)  All  BLDS  must  be  installed, 
operated,  adjusted,  and  maintained  so 
that  they  are  based  on  the 
manufacturer's  written  specifications 
and  recommendations.  The  EPA 
recommends  that  where  appropriate,  the 
standard  operating  procedures  manual 
for  each  bag  leak  detection  system 
include  concepts  from  EPA's  "Fabric 


Filter  Bag  Leak  Detection  Guidance" 
(EPA-454/R-98-015,  September  1997). 

(7)  The  baseline  output  of  the  system 
must  be  established  as  follows: 

(i)  Adjust  the  range  and  the  averaging 
period  of  the  device;  and 

(ii)  Establish  the  alarm  set  points  and 
the  alarm  delay  time. 

(8)  After  initial  adjustment,  the  range, 
averaging  period,  alarm  set  points,  or 
alarm  delay  time  may  not  be  adjusted 
except  as  specified  in  the  operations 
and  maintenance  plan  required  by 
paragraph  (a)  of  this  section.  In  no  event 
may  the  range  be  increased  by  more 
than  100  percent  or  decreased  by  more 
than  50  percent  over  a  1  calendar  year 
period  unless  a  responsible  official  as 
defined  in  §  63.2  certifies  in  writing  to 
the  Administrator  that  the  fabric  filter 
has  been  inspected  and  foimd  to  be  in 
good  operating  condition. 

(9)  The  owner  or  operator  must 
maintain  and  operate  the  fabric  filter 
such  that  the  bag  leak  detector  alarm  is 
not  activated  and  alarm  condition  does 
not  exist  for  more  than  5  percent  of  the 
total  operating  time  in  a  6-month  block 
period.  Each  time  the  alarm  activates, 
alarm  time  will  be  counted  as  the  actual 
amount  of  time  taken  by  the  owner  or 
operator  to  initiate  corrective  actions.  If 
inspection  of  the  fabric  filter 
demonstrates  that  no  corrective  actions 
are  necessary,  no  alarm  time  will  be 
coimted.  The  owner  or  operator  must 
continuously  record  the  output  from  the 
BLDS  during  periods  of  normal 
operation.  Normal  operation  does  not 
include  periods  when  the  BLDS  is  being 
maintained  or  during  startup,  shutdown 
or  malfunction. 


TABLE  1  TO  §63.1350.— MONITORING  REQUIREMENTS 


Affected  source/pollutant  or  opacity 


All  affected  sources 


All  kilns  and  in-line  kiln  raw  mills  at  major  sources  (in- 
cluding alkali  bypass)/opacity . 


Kilns  and  in-line  raw  mills  at  rruyor  sources  (including  al- 
kali bypass)/particulate  matter . 

Kilns  and  in-line  kiln  raw  mills  at  major  and  area 
sources  (including  alkali  bypass)/D/F  . 


Monitor  type/operation/proc- 


Operations  and  mainte- 
nance plan  . 

Continuous  opacity  monitor, 
if  applk»ble  . 

Method  9  opacity  test,  if  ap- 
plicable . 

Paniculate  matter  contin- 
uous monitoring  systems  . 

Combustion  system  inspec- 
tion . 

Continuous  temperature 
monitoring  at  PMCD  inlet . 


Monitoring  requirements 


Prepare  written  plan  for  all  affected  sources  and  control 
devk»s. 

Install,  calibrate,  maintain  and  operate  in  accordance 
with  general  proviskxis  and  with  PS-1 . 

Daily  test  of  at  least  30-minutes,  while  kiln  is  at  rep- 
resentative perfonnarx:e  conditions. 

Deferred 

Conduct  annual  inspection  of  components  of  combus- 
tion system. 

Install,  operate,  calibrate  and  maintain  continuous  tem- 
perature monitoring  and  recording  system;  cak:ulate 
three-hour  rolling  averages;  verify  temperature  sensor 
calibration  at  least  quarterly. 
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Table  1  to  §63.1350.— MoNrroRiNG  Requirements— Continued 


Affected  source/pollutant  or  opacity 


IMew  greenfield  kilns  and  inline  kiln  raw  mills  at  major 
and  area  sources/THC  . 


Clinker  coolers  at  major  sources/opacity 


Raw  miUs  and  finish/niUs  at  major  sources/opacity 


t^ew  greenfield  raw  material  dryers  at  major  and  area 
sources/THC  . 

Raw  material  dryers;  raw  material,  clinker,  finished  prod- 
uct storage  bins;  conveying  system  transfer  points, 
excluding  totally  enctosed  conveying  system  transfer 
points;  bagging  systems;  and  bulk  k>ading  and  un- 
toading  systems  at  major  sources/opacity 


Monitor  type/operatk)»Vproc- 
ess 


Activated  cartxxi  iniectk)n 
rate  monitor,  if  applicable 


Total  hydrocartxjn  contin- 
uous emission  monitor . 

Continuous  opacity  monitor, 

if  applicable  . 
MettKXJ  9  opacity  test,  if  ap- 

plk:able  . 
MettKxf  22  visible  emis- 

sKHis  tes; . 


Total  hydrocarbon  contin- 
uous emission  monitor 

Method  22  visible  emis- 
SKtns  test . 


Monitoring  requirements 


Install,  operate,  calibrate  and  maintain  continuous  acti- 
vated cart)on  injection  rate  monitor;  cateulate  three- 
hour  rolling  averages;  verify  calibration  at  least  quar- 
terly; install,  operate,  calibrate  and  maintain  earner 
gas  ftow  rate  monitor  or  earner  gas  pressure  drop 
monitor;  cak:ulate  three-hour  rolling  averages;  docu- 
ment cartxxi  specifkattons. 

install,  operate,  and  maintain  THC  CEM  in  accordance 
with  PS-8A;  cateulate  30-day  block  average  THC 
concentration. 

Install,  calibrate,  maintain  and  operate  in  accordance 
with  general  provisions  and  with  PS-1 . 

Daily  test  of  at  least  applk:able  30-minutes,  while  kiln  is 
at  representative  performance  conditkms. 

Conduct  daily  6-minute  Method  22  visible  emissk>ns 
test  while  mill  is  operating  at  representative  perform- 
ance conditions;  if  visible  emissions  are  observed,  ini- 
tiate corrective  action  within  one  hour  and  conduct 
foltow  up  Method  22  test.  If  visible  emissions  are  ob- 
served, conduct  30-minute  Method  9  test. 

Install,  operate,  and  maintain  THC  CEM  in  accordance 
with  PS-8A;  cateulate  30-day  Wock  average  THC 
concentratkxi. 

As  specified  in  operatkxi  and  maintenance  plan. 


7.  Section  63.1351  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  63.1 351    Complianc*  dates. 

(a)  The  compliance  date  for  an  owner 
or  operator  of  an  existing  affected  source 
subject  to  the  provisions  of  this  subpart 
is  June  14.  2002. 

(b)  The  compliance  date  for  an  owner 
or  operator  of  an  affected  source  subject 
to  the  provisions  of  this  subpart  that 
commences  new  construction  or 
reconstruction  after  March  24, 1998  is 
June  14. 1999  or  upon  startup  of 
operations,  whichever  is  later. 
***** 

8.  Section  63.1356  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (b)  to  read  as  follows: 


§63.1356    Exemption  from  new  source 
performance  standards. 

(a)  Except  as  provided  in  paragraphs 
(a)(1)  and  (2)  of  this  section,  any 
affected  source  subject  to  the  provisions 
of  this  subpart  is  exempt  from  any 
otherwise  applicable  new  source 
performance  standard  contained  in 
subpart  F  or  subpart  OOO  of  part  60  of 
this  chapter. 
***** 

(b)  The  requirements  of  subpart  Y  of 
part  60  of  this  chapter.  "Standards  of 
Performance  for  Coal  Preparation 
Plants."  do  not  apply  to  conveying 
system  transfer  points  used  to  convey 
coal  from  the  mill  to  the  kiln  that  are 
associated  with  coal  preparation  at  a 
Portland  cement  plant  that  is  a  major 
source  under  this  subpart. 

9.  Section  63.1357  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 


§63.1357    Temporary,  conditioned 
exemption  from  particulate  matter  and 
opacity  standards. 

***** 

(e)  The  PM  and  opacity  standards  and 
associated  operating  limits  and 
conditions  will  not  be  waived  for  more 
than  96  hours,  in  the  aggregate,  for  the 
purposes  of  conducting  tests  to  correlate 
PM  CEMS  with  manual  method  test 
results,  including  all  runs  and 
conditions,  except  as  described  in  this 
paragraph.  Where  additional  time  is 
required  to  correlate  a  PM  CEMS  device, 
a  source  may  petition  the  Administrator 
for  an  extension  of  the  96-hour  aggregate 
waiver  of  compliance  with  the  PM  and 
opacity  standards.  An  extension  of  the 
96-hour  aggregate  waiver  is  renewable  at 
the  discretion  of  the  Administrator. 

***** 

• 

10.  Table  1  to  subpart  LLL  of  part  63 
is  revised  to  read  as  follows: 


Table  i  to  Subpart  LLL  of  Part  63.— Applicability  of  General  Provisions 


Citation 


63.1(a)(1H4)    . 

63.1(a)(5)   

63.1(a)(6H8)    . 
63.1(a)(9) 

63.1(a)(10H14) 

63.1(b)(1)   

63.1(b)(2H3)    . 


Requirement 


Apptteability    

Applteability    

Applicability    

Initial  Applteability  Determinatten 
Initial  Applicat>ility  Determinatkxi 


Applies  to  Subpart 
LLL 


Yes 

No 

Yes 

No 

Yes 

No 

Yes 


Explaination 


[Reserved] 
[Reserved] 
§63.1340  specifies  applteabiiity. 
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Table  1  to  Subpart  LLL  of  Part  63.— Applicability  of  General  Provisions— Continued 


Citation 


63.1(c)(1) 
63.1(c)(2) 


63.1(c)(3)    

63.1(c)(4H5) 

63.1(d)    

63.1(e)    

63.2   

e3.3(a)-(c)    ... 
63.4(a)(1H3) 

63.4(a)(4)    

63.4(a)(5)    

63.4(bHc)    ... 
63.5(a)(1H2) 

63.5(b)(1)    

63.5(b)(2)    

63.5(b)(3H6) 

63.5(c)    

63.5(d)(1H4) 


63.5(e)    

63.5(f)(1H2) 


63.6(a) 


63.6(b)(1H5)    

83.6(b)(6)    

83.6(b)(7)    

83.6(c)(1H2)   

83.6(c)(3H4)   

63.6(c)(5)    

63.6(d)    

63.6(e)(1H2)    

63.6(e)(3)   

63.6(0(1  H3) 

63.6(g)(1)-(3)-  

83.6(h)(iH2)  ....:. 

63.6(h)(3)   

83.6(h)(4Hh)(5)(i) 
63.6(h)(5)(iiHiv)    .. 

63.6(h)(6)    

63.6(h)(7)    

83.6(i)(1H14)   

83.6(i)(15)    

63.6(i)(16)    

63.60)    

63.7(a)(1H3)    

63.7(b)    

63.7(c)    

63.7(d)    .., 

63.7(e)(1H4)    

63.7(f)    

63.7(g)    

63.7(h)    

63.8(a)(1)   

63.8(a)(2)   


63.8(a)(3)   

63.8(a)(4)   

63.8(b)(1H3) 
63.8(0(1  H8) 


63.8(d) 
63.8(e) 


Requirement 


Applteability    After    Standard    Estab- 
lished . 
Permit  Requirements    


Extensions,  Notifications 


Applical>ility  of  Permit  Program 

Definitions   

Units  and  Abbreviations   

Prohibited  Activities   


Compliance  date    

Circumvention,  Severability 
Construction/Reconstruction 
Compliance  Dates   


Construction  Approval,  Applicability 


Approval  of  Construction/Reconstruc- 
tion . 

Approval  of  Construction/Reconstruc- 
tion . 

Approval  of  Constmction/Reconstruc- 
tion  . 

Compliance  for  Standards  and  Mainte- 
nance . 


Compliance  Dates 


Compliance  Dates 
Compliance  Dates 


Compliance  Dates 


Operation  &  Maintenance    

Startup,  Shutdown  Malfunction  Plan  . 
Compliance  with  Emission  Standards 

Alternative  Standard  , 

OpacityA/E  Standards 


63.8(f)(1H5) 


Opacity/VE  Standards  ... 
Opacity/VE  Standards  ... 
OpacityA/E  Standards  ... 
OpacityA/E  Standards  ... 
Extension  of  Compliance 


Applies  to  Subpart 


Extension  of  Compliance    

Exemption  from  Compliance   

Performance  Testing  Requirements 

Notification  

Quality  Assurance/Test  Plan  

Testing  Facilities    

Conduct  of  Tests   

Altemative  Test  Method 

Data  Analysis 

Waiver  of  Tests   

Monitoring  Requirements   

Monitoring  


Monitoring   

Conduct  of  Monitoring  

CMS  Operation/Maintenance 


Quality  Control    

Performance  Evaluation  for  CMS 

Altenuitive  Monitoring  Mettwd    ... 


Explaination 


Yes. 

Yes 

No 

Yes. 

No 

Yes. 

Yes 

Yes. 

Yes. 

No 

Yes. 

Yes. 

Yes. 

Yes. 

No 

Yes. 

No 

Yes. 

Yes. 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

No 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

No 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

No 
No 
Yes 
Yes 


Yes 
Yes 

Yes 


Area  sources  must  obtain  Title  V  per- 
mits. 
[Reserved] 

[Reserved] 

Additional  definitions  in  §  63. 1 341 . 

[Reserved] 

[Reserved] 

[Reserved]  * 


[Reserved] 

[Reserved] 
[Reserved] 


[Reserved] 

Test  duration  specified  in  subpart  LLL. 

[Resen/ed] 

§63.1349  has  specific  requirements. 


§63.1350    includes    CEMS    require- 
ments. 
[Reserved] 
Flares  not  applicable. 

Performance  specification  supersedes 
requirements  for  THC  CEMS  Tem- 
perature and  activated  cartxxi  injec- 
tion riKxiitoring  data  reduction  re- 
quirements given  in  subpart  LLL 

Performance  specification  supersedes 

requirements  for  THC  CEMS. 
Additional  requirements  in  §63.1350(1). 
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Table  1  to  Subpart  LLL  of  Part  63.— Applicability  of  General  Provisions— Continued 


Citation 


63.8(0(6)   

63.8(g)    

63.9(a)    

63.9(b)(1H5) 

63.9(c)    

63.9(d)    


63.9(e) 
63.9(f) 


63.9(g)    

63.9(h)(1H3) 

63.9(h)(4)    

63.9(h)(5H6) 

63.9(i)    

63.9(j)    

63.10(a)    

63.10(b)    

63.10(cK1)    ... 


63.10(c)(2H4) 
63.10(cM5H8) 


63.10(c)(9)   

63.10(c)(10)-(15) 


63.10((1)(1) 
63.10(d)(2) 
63.10(d)(3) 
63.10(d)(4) 
63.10(d)(5) 


63.10(e)(1H2) 
63.10(eK3)    


63.10(f)    

63.1t<a)-(b) 
63.12(a)-(c) 
63.13(a)-(c) 
63.14(a)-(b) 
63.15(aHb) 


Requirement 


Alternative  to  RATA  Test    

Data  Reduction    

Notification  Requirements 

Initial  Nofrticatlons    

Request  for  Compliance  Extension 
New   Source   Notification  for  Special 
Compliance  Requirements  . 

Notification  of  Performance  Test    

Notification  of  VE/Opadty  Test   


Applies  to  Subpart 


Additional  CMS  l^tifications  

Notification  of  Compliance  Status 


Notification  of  Compliance  Status 

AdjustrDent  of  Deadlines    

Change  in  Previous  Information    . 

Recordkeeping/Reportif^   

General  Requirements    

Additional  CMS  Recordkeeping    .. 


Additional  CMS  Recordkeeping 


Additkxial  CMS  Recordkeeping 


General  Reporting  Requirements    

Performance  Test  Results    

Opacity  or  VE  Observations    

Progress  Reports    

Startup.  Shutdown.  Malfunctk>n  Re- 
ports . 

Additk)nal  CMS  Reports  

Excess  Emissions  and  CMS  Perforrrv 
ance  Reports  . 

Waiver  for  Recordkeeping/Reporting   .. 

Control  Devk»  Requirements    

State  Autfiority  and  Delegations    

State/Regional  Addresses  

Incorporation  by  Reference   

Availability  of  Information    


Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 

Yes. 
Yes 

Yes. 
Yes. 
Ho  . 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes 

No 
Yes 

No 
Yes 

Yes. 
Yes. 
Yes. 
Yes. 
Yes. 

Yes. 
Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 


Explaination 


Notification  not  required  for  VE/opacity 
test  under  §63. 1350(e)  and  (j). 


[Reserved] 


PS-6A   supersedes   requirements  for 

THC  OEMS. 
[Reserved] 
PS-8A  supersedes  requirements  for 

THCCEMS. 
[Reserved] 
PS-8A  supersedes  requirements  for 

THC  CEMS. 


Exceedances  are  defined  in  sut)part 


Flares  not  applicat>ie. 


[FR  Doc.  02-8161  Filed  4-4-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

tFRL-7168-2] 
RIN  2060-AE78 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  From  ttie 
Portland  Cement  Manufacturing 
Industry 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 


SUMMARY:  The  EPA  is  proposing  targeted 
amendments  to  the  national  emission 
standards  for  the  portland  cement 
manufacturing  industry  promulgated  on 
June  14, 1999  under  the  authority  of 
section  112  of  the  Clean  Air  Act  (CAA). 
This  action  proposes  improvements  for 
implementation  of  the  emission 
standards,  primarily  in  the  areas  of 
applicability,  testing,  and  monitoring  to 
resolve  issues  and  questions  raised 
since  promulgation  of  the  rule. 

In  the  Rules  and  Regulations  section 
of  this  Federal  Register,  we  are  making 
these  amendments  in  a  direct  final  rule, 
without  prior  proposal,  because  we 
view  these  revisions  as 
noncontroversial,  and  we  anticipate  no 
adverse  comments.  We  have  explained 
our  reasons  for  these  revisions  in  the 
preamble  to  the  direct  final  rule. 

If  we  receive  no  adverse  comments, 
we  will  take  no  further  action  on  this 
proposed  rule.  If  we  receive  adverse 
comments,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register.  All  public  comments 
will  be  addressed  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  We 
will  not  institute  a  second  commenter 
period  on  that  subsequent  final  rule. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 
DATES:  Comments.  Written  comments 
must  be  received  by  May  6,  2002,  imless 
a  hearing  is  requested  by  April  15,  2002. 
If  a  hearing  is  requested,  written 
comments  must  be  received  by  May  20, 
2002. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  April  15,  2002,  a  public 
hearing  vdll  be  held  on  April  19,  2002. 
ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate,  if 
possible]  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention:  Docket  Number  A-92-53, 
U.S.  EPA,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460.  In  person 
or  by  courier,  deliver  comments  (in 


duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention:  Docket  A-92- 
53,  Room  M-1500,  U.S.  EPA.  401  M 
Street  SW,  Washington,  DC  20460.  The 
Agency  requests  that  a  separate  copy 
also  be  sent  to  the  contact  person  listed 
below.  Comments  may  also  be 
submitted  electronically  by  following 
the  instructions  provided  in 
SUPPLEMENTARY  INFORMATION: 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina  at  10:30 
a.m. 

Docket.  Docket  No.  A-92-53  contains 
supporting  information  used  in 
developing  the  NESHAP.  The  docket  is 
located  at  the  U.S.  EPA,  401  M  Street, 
SW,  Washington,  DC  20460  in  Room  M- 
1500,  Waterside  Mall  (groimd  floor), 
and  may  be  inspected  from  8  a.m.  to 
5:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  Wood,  P.E.,  Minerals  and 
Inorganic  Chemicals  Group,  Emission 
Standards  Division  (C504-05),  Office  of 
Air  Quality  Planning  and  Standards, 
U.S.  EPA,  Research  Triangle  Park,  North 
(Carolina  27711,  telephone  number  (919) 
541-5446,  facsimile  number  (919)  541- 
5600,  electronic  mail  address: 
wood.joe@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments.  Comments  and  data  may  be 
submitted  by  e-mail  to:  a-and-r- 
docket®epa.gov.  Electronic  comments 
must  be  submitted  as  an  ASCII  file  to 
avoid  the  use  of  special  characters  and 
encryption  problems  and  will  also  be 
accepted  on  disks  in  WordPerfect 
format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  nvunber  A-92-53.  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  OAQPS  Dociunent 
Control  Officer,  MO-C404-02,  Attn:  Mr. 
Joseph  Wood,  U.S.  EPA,  Research 
Triangle  Park,  North  Carolina  27711. 
The  EPA  will  disclose  information 
identffied  as  CBI  only  to  the  extent 
allowed  by  the  procedures  set  forth  in 


40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  EPA, 
the  information  may  be  made  available 
to  the  public  without  further  notice  to 
the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  Tanya  Medley, 
Minerals  and  Inorganic  Chemicals 
Group  (C504-05),  U.S.  EPA,  Research 
Triangle  Park,  North  (^aroUna  27711, 
telephone  (919)  541-5422,  at  least  2 
days  in  advance  of  the  public  hearing. 
Persons  interested  in  attending  the 
public  hearing  must  also  call  Ms.  Tanya 
Medley  to  verify  the  time,  date,  and 
location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties  . 
the  opportunity  to  present  data,  views, 
or  arguments  concerning  these  proposed 
amendments. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  djmamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated  rules  and 
their  preambles,  the  contents  of  the 
docket  will  serve  as  the  record  in  the 
case  of  judicial  review.  [See  section 
307(d)(7)(A)  of  the  CAA.)  The  regulatory 
text  and  other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  fi-om  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

Worldwide  Web  (WWW),  hi  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  proposed  rule 
will  also  be  available  through  the 
WWW.  Following  signature,  a  copy  of 
this  action  will  be  posted  on  the  EPA's 
Technology  Transfer  Network  (TTN) 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules:  http:// 
www.epa.gov/ttn/oarpg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  are  those  that 
manufacture  portland  cement. 
Regulated  categories  and  entities 
include: 
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Category 

Industry 

State 

Tribal  associations 

Federal  agencies  


NAICS 


32731 

32731 

32731 

None 


SIC 


3241 
3241 
3241 
None 


Examples  of  regulated  entities 


Owners  or  operators  of  portland  cement  manufacturing  plants. 
OwT>ers  or  operators  of  portland  cement  manufacturing  plants. 
Owners  or  operators  of  portland  cement  manufacturing  plants. 
None. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  the  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  To  determine  whether  your 
facility,  company,  business 
organization,  etc.  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  §  63.1340  of 
the  rule.  If  you  have  questions  reg;  -ding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Direct  Final  Rule.  A  direct  final  rule 
identical  to  this  proposal  is  published  in 
the  Rules  and  Regulations  section  of  this 
Federal  Register.  If  we  receive  relevant 
adverse  comment  on  one  or  more 
distinct  amendments  in  this  proposal, 
we  will  publish  a  timely  notice  in  the 
Federal  Register  informing  the  public 
which  provisions  will  become  effective 
and  which  provisions  are  being 
withdrawn  due  to  adverse  comment.  We 
will  address  all  public  comments  in  a 
subsequent  final  rule.  If  no  relevant 
adverse  comments  are  received,  no 
further  action  will  be  taken  on  this 
proposal  and  the  direct  final  rule  will 
become  effective  as  provided  in  that 
notice. 


The  regulatory  text  for  this  proposal  is 
identical  to  that  for  the  direct  final  rule 
published  in  the  Rules  and  Regulations 
section  of  this  Federal  Register.  For 
further  supplementary  information,  see 
the  direct  fLaal  rule. 

What  Are  the  Administrative 
Requirements  for  This  Action? 

For  information  regarding  other 
administrative  requirements  for  this 
action,  please  see  the  direct  final  rule 
action  that  is  located  in  the  Rules  and 
Regulations  section  of  this  Federal 
Register. 

Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  ndemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

We  have  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 


flexibility  analysis  in  cormection  with 
this  proposed  rule.  The  purpdse  of  the 
proposed  amendments  is  to  clarify  the 
rule  and,  therefore,  will  not  impose  new 
requirements  or  compliance  costs  on 
industry.  Therefore,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Although  the  proposed  amendments 
will  not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities,  we 
worked  with  the  portland  cement 
industry,  including  small  entities, 
throughout  the  rulemaking  process. 
Meetings  were  held  on  a  regular  basis 
with  industry  representatives  to  discuss 
the  development  of  the  proposed 
amendments  in  connection  with  the 
settlement  agreement,  exchange 
information,  and  solicit  comments  on 
the  proposed  reqviirements. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 

Dated:  March-28.  2002. 
Christine  Todd  Whitman, 

Administrator 

|FR  Doc.  02-8162  Filed  4-4-02;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  5,  2002 

COMMERCE  DEPARTMENT 
Notional  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Hawaii  pelagic  longline 
restrictions;  published  4- 
5-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  ^ndards: 

Control  technology 
determinations;  general 
provisions;  clarifications; 

.  put>lished  4-5-02 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Maska,  published  2-4-02 

Maine;  published  3-6-02 
INTERIOR  DEPARTMENT 
Hsh  and  Wildlife  Service 
Endangered  and  threatened 

species: 

Buena  Vista  Lake  shrew; 
published  3-6-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 

Airtxjs;  published  3-1-02 

BAE  Systems  (Operations) 
Ltd.;  published  3-1-02 

Boeing;  published  3-1-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlwting 
Service 

Olives  ^rown  in— 
California;  comments  due  by 
4-8-02;  published  2-6-02 
[FR  02-02847] 

AGRICULTURE 
DEPARTMENT 
AnInMl  and  Plant  HmMi 
Inspection  Service 

Cervids;  chronic  wasting 
disease;  indemnity 


payments;  comments  due 
by  4-9-02;  published  2-8-02 
[FR  02-03081] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc.— 
Pacific  salmonid  ESUs; 
delisting;  comments  due 
by  4-12-02;  published 
2-11-02  [FR  02-03271] 
Fisfiery  conservation  and 
management: 

Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

Gulf  of  Mexico  shrimp; 
comments  due  by  4-11- 
02;  published  2-25-02 
[FR  02-04451] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  4-10-02; 
published  3-26-02  [FR 
02-07133] 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  the  uniformed 
services  (CHAMPUS): 
TRICARE  program- 
Prime  Remote  program 
for  active  duty  family 
members;  comments 
due  by  4-8-02; 
published  2-6-02  [FR 
02-02676] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Caribt)ean  basin  country 
end  products;  comments 
due  by  4-9-02;  published 
2-8-02  [FR  02-02917] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Danger  zones  and  restricted 

areas: 

Lake  Michigan,  Sheboygan 
County,  Wl;  Wisconsin  Air 
Natk>nal  Guard  live  fire 
exercise  area;  comments 
due  by  4-10-02;  published 
3-11-02  [FR  02-05655] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  fAans 
for  designated  facilities  and 
pollutants: 
Indiana;  comments  due  by 

4-8-02;  published  3-8-02 

[FR  02-05598] 
Indiana;  correctkNi; 

comments  due  by  4-8-02; 

published  3-15-02  [FR 

C2-05598] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
4-8-02;  published  3-8-02 
[FR  02-05601] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Water  Act 
Recognition  Awards 
Program;  comments  due 
by  4-9-02;  published  2-8- 
02  [FR  02-03096] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Water  Act: 
Recognition  Awards 
Program;  comments  due 
by  4-9-02;  published  2-8- 
02  [FR  02-03097] 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  4^12-02;  published 
2-26-02  [FR  02-04530] 
State  underground  storage 
tank  program  approvals- 
Nebraska;  comments  due 
by  4-8-02;  published  3- 
7-02  [FR  02-05452] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comnrradities: 
Methyl  parathion  and  ethyl 
parathion;  comments  due 
by  4-8-02;  published  2-6- 
02  [FR  02-02513] 
Oxadixyl;  comments  due  by 
4-8-02;  published  2-6-02 
[FR  02-02512] 
Toxic  substances: 
Signifk^ant  new  uses— 
PerfluoroalkyI  sulfonates; 
comments  due  by  4-10- 
02;  published  3-11-02 
[FR  02-05747] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  supply: 
National  primary  drinking 
water  regulatbns — 
Public  water  systems; 
unregulated  contaminant 
monitoring;  reporting 
date  establishment; 
comments  due  by  4-11- 
02;  published  3-12-02 
[FR  02-06016] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  supply: 
National  primary  drinking 
water  regulatkxis — 
Publk:  water  systems; 
unregulated  contaminant 
monitoring;  reporting 
date  establishment; 


comments  due  t>y  4-11- 
02;  published  3-12-02 
[FR  02-06017] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  senm^s: 
Federal-State  Joint  Board 
on  Universal  Service — 
Carrier  contributions  to 
universal  service  fund 
and  manner  in  whk:h 
costs  are  recovered 
from  customers; 
comments  due  by  4-12- 
02;  published  3-13-02 
[FR  02-06029] 
Non-rural  high-cost 
support  mechanism; 
comprehensive  review; 
comments  due  by  4-10- 
02;  published  3-11-02 
[FR  02-05675] 
Non-rural  "high-cost 
support  mecfianism; 
comprehensive  review; 
comments  due  t)y  4-10- 
02;  published  3-11-02 
[FR  02-05676] 
Incumbent  local  exchange 
carriers — 

Accounting  and  ARMIS 
reporting  requirements; 
compref>ensive  review; 
2000  biennial  regulatory 
review  (Phase  2); 
comments  due  tiy  4-8- 
02;  published  2-6-02 
[FR  02-01213] 
Digital  televisk>n  statkxis;  tabte 
of  assignments: 
Illinois;  comments  due  by  4- 
8-02;  published  3-1-02 
[FR  02-04883] 
Ohk>;  comments  due  by  4- 
8-02;  published  2-27-02 
[FR  02-04578] 
Practk%  and  procedure: 
Truthful  statements; 
comments  due  by  4-8-02; 
published  3-8-02  [FR  02- 
05382] 
Radio  stations;  table  of 
assignments: 

North  Carolina;  comments 
due  by  4-8-02;  putilished 
3-11-02  [FR  02-05710] 
Tennessee  and  Mississippi; 
comments  due  by  4-8-02; 
published  3-27-02  [FR  02- 
07190] 

FEDERAL  HOUSING 
HNANCE  BOARD 

Federal  home  k>an  bank 
system: 

Consolklated  obligatkyis; 
non-mortgage  assets; 
definitkxi;  comments  due 
by  4-8-02;  published  3-7- 
02  [FR  02-05459] 
Fmance  Office  Board  of 
Directors;  minimum  number 


IV 


Federal  Register / Vol.  67,  No.  66 /Friday,  April  5,  2002 /Reader  Aids 


of  meetings;  comments  due 
by  4-8-02;  published  3-7-02 
[FR  02-05469] 

FEDERAL  RESERVE 
SYSTEM 

Home  mortgage  disdosure 

(Regulation  C): 

Miscellaneous  amendments; 
comments  due  by  4-12- 
02;  published  2-15-02  [FR 
02-03322] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Caribbean  basin  country 
end  products;  comments 
due  by  4-9-02;  published 
2-8-02  [FR  02-02917] 

INTERIOR  DEPARTMENT 
Surface  Mining  Raclantatlon 
and  Enforcament  Offica 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

West  Virginia;  comments 
'  due  by  4-9-02;  published 
3-25-02  [FR  02-07088) 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Caribbean  basin  country 
end  products;  comments 
due  by  4-9-02;  published 
2-8-02  [FR  02-02917] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

National  Histoncal  Publications 
and  Records  Commission; 
grant  regulations;  plain 
language  usage;  comments 
due  by  4-8-02;  published  2- 
6-02  [FR  02-02758] 

NUCLEAR  REGULATORY 
COMMISSION 

Radioactive  wastes;  high-level; 
disposal  in  geologic 
repositories: 
Yucca  Mountain,  NV — 
Unlikely  features,  events, 

and  processes; 

probability 

specifications; 

comments  due  by  4-10- 

02;  published  1-25-02 

[FR  02-01891] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Postal  zones;  determination 
metfK>d;  clarification; 


comments  due  by  4-8-02; 
published  3-7-02  [FR  02- 
05486] 

SMALL  BUSINESS 
ADMINISTRATION 

Hearings  and  Appeals  Office 
proceedings: 

Revision  and  clarification; 
comments  due  by  4-11- 
02;  published  3-12-02  [FR 
02-05613] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adminiatratlon 
Airworthiness  directives: 
Boeing;  comments  due  by 
4-12-02;  published  2-26- 
02  [FR  02-04506] 
Eurocopter  France; 
comments  due  by  4-8-02; 
published  2-6-02  [FR  02- 
02426] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Eurocopter  France; 
comments  due  by  4-12- 
02;  published  2-11-02  [FR 
02-02424] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Turtxxneca  S.A.;  comments 
due  by  4-12-02;  pubbshed 
2-11-02  [FR  02-03160] 
Airworthiness  standards: 
Special  conditions- 
Eclipse  Aviation  Corp. 
Model  500  airplane; 
comments  due  l)y  4-10- 
02;  published  3-11-02 
[FR  02-05811] 
Eclipse  Aviation  Corp. 
Model  500  airplane; 
comments  due  by  4-12- 
02;  published  3-13-02 
[FR  02-05808] 
Extra  Flugzeugbau  GmbH 
Model  EA-400  airplane; 
comments  due  by  4-11- 
02;  published  3-12-02 
[FR  02-05810] 
Fairchild  Domier  GmbH 
Model  728-100  airplane; 
comments  due  by  4-11- 
02;  published  2-25-02 
[FR  02-04411] 
Class  D  and  Class  E2 
airspace;  comments  due  by 


4-11-02;  published  3-12-02 
[FR  02-05877] 
Class  E  airspace;  comments 
due  by  4-8-02;  published  2- 
21-02  [FR  02-04199] 
Jet  routes;  comments  due  by 
4-12-02;  publishe<f  2-26-02 
[FR  02-03127] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Fuel  economy  standards: 
Alternative  fuel  vehicles; 
automotive  fuel  economy 
manufacturing  incentives; 
comments  due  l)y  4-10- 
02;  published  3-11-02  [FR 
02-05790] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportation — 
Intemiodal  portable  tanks 
on  transport  vehicles; 
unk>ading;  comments 
due  by  4-8-02; 
published  2-22-02  [FR 
02-04284] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Rrearms  Bureau 
Akx>hol;  vitKultural  area 
designations: 
Yadkin  Valley,  NC; 
comments  due  by  4-8-02; 
published  2-7-02  [FR  02- 
02956] 
TREASURY  DEPARTMENT 
Customs  Service 
Articles  conditionally  free, 
sut>ject  to  a  reduced  rate, 
etc.: 

Prototypes  used  solely  for 
product  development, 
testing,  evaluation,  or 
quality  control  purposes; 
comments  due  by  4-8-02; 
.     published  3-8-02  [FR  02- 
05557] 
TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Sanctions  regulations,  etc.: 
Sierra  Leone  and  Liberia; 
rough  diamonds  sanctions 
regulations;  comments 
due  by  4-8-02;  published 
2-6-02  [FR  02-02763] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 


session  of  Congress  whfch 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  hVpM 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  ttie  Internet  from 
GPO  Access  at  htpJ/ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2356/P.L.  107-155 

Bipartisan  Campaign  Reform 
Act  of  2002  (Mar.  27,  2002; 
116  Stat.  81) 

S.  2019/P.L.  107-156 

To  extend  the  authority  of  the 
Export-Import  Bank  until  April 
30,  2002.  (Mar.  31,  2002;  116 
Stat.  117) 

Last  List  March  27,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  publk:  laws.  To 
subscrilje,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservOlistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  sen/H»  is  strictly 
for  E-mail  notifwation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  Inquiries  sent  to.this 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  maik  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bcAMV  UN  shown  date. 


A  renewal  notice  wiD  be 
sent  approumately  90  days 
bcfDR  tlM  shown  date. 


:  AEB  SMITH212J 

'  JOHN  SMITH 

•  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97R1 


:  frFRDO  SMITH212J 

'  JOHN   SMITH 

:  212   MAIN   STREET 

:  FORESTVILLE   MD   20704 


DBC97RJ 


To  be  sui«  that  your  servicei' continues  without  interruption,  please  return  your  renewal  notice  procapdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  die 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  MaU  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inqaii«  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Onlar  PfDOMiing  Cotfic 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 


Ctmrga  your  order.  MMFBff 

Its  EMyi  a^el  MIM 


I    I  YES,  enter  my  subscriptioiKs)  as  follows: 


To  Ebx  your  orders  (202)  512-2250 
Phone  your  onkn  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year.  »  ^ 

subscriptions  to  Federal  Register,  doi/y  oniy  (FRDO),.at  $699  eadi  per  year. 


The  total  cost  of  my  order  is  $ 

Intematiooal  customers  please  add  2S%. 


Campaiy  or  penonal  name 

(Please  type  or  print) 

Additional  addiess/atleiition  line 

Street  address 

Gty,  Slate,  ZIP  code 

Daytime  pbone  includiag  area  code 

Purchase  ordermimber  (optioiia]) 

YKS    NO 

.  Price  hidades  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Choose  Method  of  Paymoit: 

n  Check  Payable  to  die  Supaintendent  of  Documents 
D  GPO  Deposit  Account        I    I    I    I    I    I    I    l-D 


\Z\  VISA      EH  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  1 .1  iTn 


(Credit  card  expiration  dale) 


Thamkyoujvr 
yoMT  order! 


Authoriziiig  signature  " 

Mail  To:  Superintendent  of  Documents 

PC.  Box  371954.  Pittsburph.  PA  1S2Sft-7<»S4 


Public  Laws 


107th  Congrass,  1st  SMslon,  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress.  1st  Session.  2001. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents. 
U  S  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http : //www.  access .  gpo  gov/nara005 .  html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I    I  YES,  enter  my  subscriptioiHs)  as  follows: 


(Mw  Pracataing  Cod* 

*6216 


Charg*  your  ordtr. 
mEMgyl' 
To  fax  your  orders  (2«2)  512-2250 
Phone  your  orders  (282)  512-1800 


subscriptions  to  PIULIC  LAWS  for  the  107th  Congress,  1  st  Session,  2001  for  $225  per  subscription. 

Price  iBdndcs  regular  domestic  postage  and  handfing  and  is  subject  to  change. 


The  total  cost  of  my  order  is  $   

Inlematiooal  customers  please  add  25%. 


Company  or  penoaal  name 


(Ptease  type  or  ptini) 


Please  Choose  Method  of  Payment: 

|~1  Check  Payable  to  the  Superintendent  of  Documents 


Additiaiul  address/altention  line 


Street  addRM 


I    I  GPO  Deposit  Account 

n  VISA       I     I  MasterCard  Account 

in 


i-n 


n 


City.  Stale.  ZIP  code 


(Credit  card  expiration  dale) 


Thmkyoufor 
your  order! 


Daytime  phone  inchiding  area  code 


Authorizing  signature 


Piirefaase  order  number  (optioaal) 
Mnywe  iiiihi  j  iiii'iifi^ii 


YES  NO 

■»iii*tei»i*iii  iiiii?  n  D 


Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available.. 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  inail.  As  part  of  a  microfiche 
Federal  Register  sutiscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  ttie 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  putilished  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  Issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code. 

*5419 

I     I  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $298  each 


Charge  your  onler. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


Company  or  pereonal  name 


Additional  address/attention  line 


. .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account 


(Please  type  or  prim) 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  wcinke  your  fameteddreasavaiiUe  to  other  nuieri?     [_J  |_J 


r~l  VISA       CH  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 


■(Ml 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  37 1 954,  Pittsburgh,  PA  1 5250-7954 


OrdarNowl 

The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  oo  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  Sutes  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment. 
pubUcations  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B.  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  Documents  Publkatioiis  Order  Form 


naucoTCM  •  >««aoc«LS  •  afcnoMC  PROOucTS 
Odw  Pnxaaant  CodK 

•7917 


Ctmgt  your  oid&r. 

H^Eagyl 

To  fax  your  orders  (202)  512-2250 

Pbone  your  orders  (202)  512-1800 


n  YES.  please  send  me copies  of  The  United  States  Goverameiit  Manual  2001/2002. 

S/N  069-000-O0134-3  at  $41($51.25  foreign)  each. 
Total  cost  of  my  order  is  $ Prke  tadudes  refular  domestic  postage  and  handling  and  is  subject  to  change. 

PleMcChoue  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


ComiMny  or  penoiul  name 


(Please  type  or  prim) 


Additiofial  address/auettioa  line 


Street  address 


\~]  VISA      D  MasterCard  Account 


-D 


City.  Sutt.  TIP  code 


Daytime  phone  including  area  code 


(Credit  caid  expiratioa  date) 


Thank  you  for 
your  order! 


Autborizing  sifnatare 


9^1 


Purchase  ofder  number  (optional) 


VES     NO 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 


W^r^^i/^   VW 


ervsjLllA^ 


\  Oi,».a.o.^ 


IXTiUaJUUA 'T'bUuodk^*^ 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

Mlliam  J.  Clinton 

1993 

(Book  I) $61.00 

1993 

(Book  n) $51.00 

1994 

(Book  I) $56.00 

1994  • 

(Book  n) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $65.00 

19SS 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) •.$69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $75.00 

1999 

(Book Y) $71.00 

1999 

(Bookn) $75.00  , 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n) $63.00 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  609  and  620 
RIN  3052-AC02 

Electronic  Commerce;  Disclosure  to 
Shareholders 

agency:  Farm  Credit  Administration. 
action:  Final  rule. 

summary:  The  Farm  Credit 
Administration  (FCA  or  Agency)  issues 
a  final  rule  creating  a  new  part  on 
Electronic  Commerce  (E-commerce)  and 
amending  another  part  to  specifically 
allow  electronic  disclosures.  These 
changes  reflect  emerging  business 
^proaches  to  E-commerce.  The  final 
rule  removes  regulatory  barriers  to  E- 
commerce  and  creates  a  flexible 
regulatory  envirormient  that  facilitates 
the  safe  and  sound  use  of  new 
technologies  by  Farm  Credit  System 
(System)  institutions  and  their 
customers. 

EFFECTIVE  DATE:  This  regulation  will  be 
.effective  3D  days  after  publication  in  the 

Federal  Register  during  which  either  or 

both  Houses  of  Congress  are  in  session. 

We  will  publish  notice  of  the  effective 

date  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  Aultman,  Policy  Analyst,  Office  of 
Policy  and  Analysis.  Farm  Credit 
Administration.  McLean.  VA  22102- 
5090,  (703)  883-4498,  TTY  (703)  883- 
4434. 
or 

Jane  Virga,  Senior  Attorney.  Office  of 
General  Coimsel.  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020.  TTY  (703)  883- 
2020. 

SUPPLEMENTARY  INFORMATION: 

L  Objectives 

1  Our  objectives  for  the  final  rule  are  to: 
'  •  Remove  regulatory  barriers  to  E- 
commerce; 


•  Create  a  flexible  regulatory 
framework  that  facilitates  the  safe  and 
sound  use  of  new  technologies  by 
System  institutions  and  their  customers; 
and 

•  Provide  a  brief  outline  of  Federal 
laws  and  regulations  that  facilitate  E- 
commerce. 

The  rule  will  help  to  achieve  these 
objectives  by: 

•  Creating  new  part  609  on  E- 
commerce;  and 

•  Amending  part  620  on  Disclosure  to 
Shareholders  to  specifically  allow 
electronic  disclosures. 

n.  Background 

A.  Applicable  Law 

A  law  entitled  "Electronic  Signatures 
in  Global  and  National  Commerce  Act" 
(E-SIGN)  (Pub.  L.  106-229)  became 
effective  October  1.  2000.  E-SIGN 
governs  transactions  relating  to  the 
conduct  of  business,  consumer,  or 
commercial  affairs  between  two  or  more 
persons.  It  legitimatizes  electronic 
contracts,  signatures,  and  recordkeeping 
in  many  situations.  E-SIGN  makes  it 
easier  for  System  institutions  to  use  E- 
commerce  and  potentially  realize  cost 
savings.  FCA  Bookletter  BL-041.  dated 
September  21,  2000,  on  Electronic 
Signatures  in  Global  and  National 
Commerce,  which  will  be  cancelled 
when  this  final  rule  becomes  effective, 
reported  E-SIGN's  enactment  and  how 
its  principal  terms  applied  to  the 
System.  You  can  currently  review  this 
bookletter  on  our  home  page  at 
www.fca.gov. 

E-SIGN  preempts  (with  some 
exceptions)  provisions  in  most  State  or 
Federal  statutes  or  regulations, 
including  the  Farm  Credit  Act  of  1971, 
as  amended  (Act),  and  its  implementing 
regulations,  that  require  contracts  or 
other  records  to  be  written,  signed,  or  in 
nonelectronic  form.  With  the  parties' 
agreement,  you  can  now  engage  in  E- 
commerce  in  many  situations.  E-SIGN 
does  not,  however,  allow  electronic 
communications  for  a  notice  of  default, 
acceleration,  repossession,  foreclosing, 
eviction,  or  the  right  to  cure  when  an 
individual's  primary  residence  secures 
the  loan.  E-SIGN  also  does  not  apply  to 
writing  or  signature  requirements  imder 
the  Uniform  Commercial  Code,  other 
than  sections  1-107  and  1-206  and 
Articles  2  and  2A.  E-SIGN  preempts 
only  those  statutes  and  regulations  that 


relate  to  business,  consmner,  or 
commercial  transactions. 

E-SIGN  sets  up  different  standards  for 
E-commerce  with  businesses  and  with 
consumers.  Although  both  businesses 
and  consumers  must  agree  to  E- 
commerce.  E-SIGN  provides  certain 
protections  and  compulsory  procedures 
for  consumer  transactions.  Under  E- 
SIGN.  "consimier"  means  an  individual 
who  obtains,  through  a  transaction, 
products  or  services  used  primarily  for 
personal,  family,  or  household 
purposes.  Under  E-SIGN,  some  System 
loans  qualify  as  consumer  transactions, 
while  others  are  business  transactions. 
System  institutions  will  need  to 
distinguish  between  the  two  types  of 
transactions  to  comply  with  E-SIGN. 

E-SIGN  also: 

•  Allows  parties  to  a  transaction  to 
decide  document  integrity  and  signature 
authentication  technologies. 

•  Requires  electronicsuly  stored 
documents  to  accurately  reflect  the 
information  in  the  original,  whether  in 
paper  or  electronic  form,  and  be 
accessible  to  all  people  entitled  to 
review  the  original  in  a  form  capable  of 
accurate  reproduction. 

•  Sets  up  special  technological  and 
business  process  standards  for 
electronic  promissory  notes  secured  by 
real  estate. 

System  institutions  should  read  E- 
SIGN  in  its  entirety  to  see  how  it  applies 
and  affects  E-commerce.  System 
institutions  should  consult  legal  coimsel 
before  engaging  in  E-commerce. 

B.  FCA's  Response  to  E-SIGN  and 
System  Institution  Requests 

System  institutions  asked  FCA  for 
guidance  on  E-commerce.  Because  of 
these  requests  and  the  enactment  of  E- 
3IGN,  we  proposed  a  rule  on  E- 
commerce  at  part  609  and  an 
amendment  of  part  620  to  specifically 
allow  electronic  disclosures  to 
shareholders.  See  66  FR  53348.  Oct.  22. 
2001. 

Proposed  part  609  contains  the 
following  four  subparts:  (1)  General 
Rules;  (2)  Interpretations  and 
Definitions;  (3)  Standards  for  Boards 
and  Management;  and  (4)  General 
Requirements  for  Electronic 
Communications.  We  discuss  those 
subparts  and  the  regulation  sections 
within  them  below  in  Section  IE. 

Our  proposed  amendments  to  part 
620  did  not  amend  cuiy  of  its  substantive 
requirements.  Amendments  to  part  620 
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removed  references  to  traditional  paper 
documents  and  their  delivery  and 
incorporated  references  to  electronic 
docxmients  and  their  delivery.  We 
specified  that,  if  all  parties  agree,  they 
may  use  electronic  communications. 
System  institutions  may  provide 
electronic  disclosures  and  notices, 
including  annual  and  quarterly  reports, 
annual  meeting  information  statements, 
report  of  condition  of  the  Federal 
Agricultural  Mortgage  Corporation,  and 
notices  of  significant  changes  in  a 
System  institution's  permanent  capital 
ratio.  We  did  not  receive  any  comments 
on  our  proposed  amendments  to  part 
620.  However,  we  did  make  a  small 
technical  change  that  is  described  in 
Section  III  below. 

Finally,  we  remind  System 
institutions  that  in  adding  new  part  609 
and  amending  part  620  we  do  not 
suggest  that  oixr  other  regulations  do  not 
allow  E-commerce.  E-SIGN  preempts 
most  regulations  requiring  paper 
dociunentation  in  business,  consumer, 
or  commercial  transactions.  FCA 
continues  to  have  authority  to  require 
paper  docimientation  in  regulations  that 
are  primarily  governmental.  You  should 
read  all  our  regulations  in  light  of  what 
E-SIGN  does  and  does  not  allow. 

m.  Comments  and  FCA's  Response  in 
Final  Rule 

A.  Comments 

We  received  comment  letters  firom  the 
United  States  Small  Business 
Administration  (SBA);  the  Farm  Credit 
Council  (Council)  on  behalf  of  its 
member  System  banks  and  associations; 
and  AgCredit  Financial,  ACA 
(AgCredit).  a  System  Agricultural  Credit 
Association. 

The  SBA's  comment  letter  stated  that 
we  did  not  comply  with  the  Regulatory 
Flexibility  Act  (RFA)  and  requested  that 
we  repropose  the  rule.  As  discussed 
below,  we  believe  the  RFA  does  not 
apply  to  this  rule  because  System 
institutions  are  not  "small  entities"  as 
defined  in  the  RFA  and  we  certify  to 
this  below. 

Generally,  the  Council  and  AgCredit 
supported  the  proposed  rule.  However, 
both  comment  letters  expressed  some 
concerns,  ranging  from  questioning 
FCA's  need  to  interpret  E-SIGN  to  the 
language  of  part  609. 

After  careruUy  considering  the 
comments  received,  we  are  adopting  the 
proposed  rule  without  substantive 
change. 

B.  FCA's  Response  in  Final  Rule 

Below  we  discuss  each  section  of  our 
proposed  rule,  including  comments  we 
received  on  the  preamble.  We  include 
any  changes  in  our  final  rule. 


1.  Backgroimd  for  General  Rules  on  E- 
commerce 

Proposed  §  609.905  states  that  FCA 
wants  to  create  a  flexible  regulatory 
environment  that  facilitates  E-commerce 
and  allows  System  institutions  and  their 
customers  to  use  new  technologies.  The 
section  also  states  that  System 
institutions  may  use  E-commerce,  but 
must  establish  gooa  business  practices 
that  ensure  safety  and  soundness  while 
doing  so.  The  Coimcil  and  AgCredit 
stated  we  should  move  those  provisions 
to  the  preamble  and  delete  them  from 
the  regulation  because  they  impose  no 
further  legal  obligations. 

FCA  wants  to  facilitate  E-commerce 
and  other  new  technologies  and 
iimovations  to  enhance  the  efficient 
conduct  of  business  and  the  delivery  of 
sound,  adequate,  and  constructive  credit 
and  closely  related  services  to  farmers, 
their  cooperatives,  and  farm-related 
businesses.  In  addition  to  introducing 
the  concept  of  E-commerce,  this  section 
sets  a  standard  for  System  institutions 
engaging  in  E-commerce.  We  think  no 
change  is  necessary  and  adopt  the 
proposed  section  as  final. 

2.  Compliance  With  E-SIGN 

The  Council  and  AgCredit  had  two 
comments  on  proposed  §  609.910  and 
our  preamble.  That  section  and  the 
preamble  summarize  pertinent 
provisions  of  E-SIGN. 

First,  they  questioned  the  need  to 
summarize  E-SIGN  and  stated  that 
System  institutions  do  not  need  FCA's 
interpretation  of  E-SIGN  to  comply  with 
its  requirements.  They  also  noted  that 
we  did  not  summarize  other  Federal 
laws  that  System  institutions  must 
comply  with,  such  as  the  Truth  in 
Lending  Act  and  the  Equal  Credit 
Opportunity  Act. 

E-SIGN  is  important  to  E-commerce. 
Some  System  institutions  have  little 
exposure  to  E-SIGN  or  using  E- 
commerce.  System  institutions  need  to 
know  about  E-SIGN,  which  we 
summarize  in  the  regulation  and  the 
preamble,  when  they  think  about  using 
or  use  E-commerce.  Before  issuing  the 
proposed  rule,  many  System  institutions 
requested  our  guidance  and  we  issued  a 
bookletter  on  E-SIGN,  BL-041.  Other 
Federal  laws  noted  by  the  commenters 
are  not  new,  and  we  have  provided 
supplemental  guidance  on  them.  We 
believe  it  useful  to  notify  System 
institutions  of  applicable  requirements 
in  this  area.  Therefore,  our  summary  of 
E-SIGN  remains  in  the  final  rule. 
Second,  the  commenters  stated 
proposed  regulation  §  609.910(a)  does 
not  comply  with  E^IGN  because  E- 
SIGN  requires  "consent"  only  in 


consimier  transactions.  Proposed 
§  609.910(a)  states,  in  part,  that  all 
parties  to  a  transaction  must  "consent" 
before  using  E-commerce.  This 
statement  accurately  reflects  the  law. 
Section  101(b)(2)  of  E-SIGN  provides 
that  E-SIGN  does  not  require  any 
person  to  agree  to  use  or  accept  E- 
conunerce.  Thus.  E-SIGN  recognizes 
that  parties,  freely  interacting  with  one 
another,  may  or  may  not  prefer 
alternatives  to  paper-based  transactions. 
E-SIGN  merely  recognizes  that  under 
basic  contract  law  the  parties  must 
agree. 

We  realize,  nonetheless,  that  the  term 
"consent"  in  this  context  may  be 
confusing.  The  "agreement"  needed  to 
engage  in  E-commerce  is  different  from 
the  "consent"  that  E-SIGN's  provisions 
require.  Thus,  in  the  final  rule  we  are 
changing  the  term  "consent"  in 
§  609.910(a)  and  §  609.950(a)  to  "agree" 
or  "agreement"  as  appropriate.  Also  in 
the  final  rule  we  are  making  tKe  same 
change  in  §  620.2(d)  for  Disclosure  to 
Shareholders.  This  conforms  to  E- 
SIGN's  language  and  shoiild  remove  any 
confusion  between  the  requirement  that 
parties  to  E-commerce  agree  to  conduct 
business  in  that  manner  and  the 
consumer  consent  provisions. 

We  have  modified  subsections  (a)  and 
(e)  of  §  609.910  to  make  clear  E-SIGN's 
focus  on  business,  consumer,  or 
commercial  transactions  rather  than 
governmental  transactions.  We  made 
similar  changes  in  §§  609.920  and 
609.950. 

3.  Compliance  With  Other  Federal 
Regulations 

Proposed  §  609.915  states  that  System 
institutions  must  comply  with  the 
Federal  Reserve  Board  (FRB)  consimier 
protection  regulations  B  (Equal  Credit 
Opportunity),  M  (Consumer  Leasing), 
and  Z  (Truth  in  Lending).  The  Coimcil 
and  AgCredit  stated  that  FCA  should 
delete  §609.915  because  it  duplicates 
the  FRB  regulations.  > 

We  disagree  with  the  suggestion  to 
delete  the  section.  Section  609.915 
merely  reminds  System  institutions  to 
comply  with  the  FRB  regulations. 
Section  609.915  does  not  impose 


'  The  FRB  issued  interim  regulations  containing 
guidance  on  the  timing  and  delivery  of  electronic 
disclosures  to  ensure  consumers  an  adequate 
opportunity  to  access  and  retain  required 
information.  See  66  FR  17779.  Apr.  4.  2001;  66  PR 
17329,  Mar.  30.  2001;  and  66  FR  17322,  Mar.  30, 
2001 .  These  interim  rules  provide  guidance  for 
delivering  disclosures  electronically  if  a  consumer 
consents  under  E-SIGN.  The  FRB  adopted  these 
rules  as  interim  rules  to  allow  for  added  public 
comment.  Since  publication  of  the  FRB  interim 
rules,  the  FRB  lifted  its  October  1,  2001,  mandatory 
compliance  date  to  consider  the  comments 
received.  See  66  FR  41439,  Aug.  8,  2001 . 
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additional  legal  requirements  for  System 
institutions.  We  intend  this  section  to 
remind  System  institutions  of  the  role  of 
these  regulations  in  E-commerce. 

The  FRB  regulations  identified  by  the 
commenters  have  long  been  in 
existence.  FCA  provides  guidance  on 
these  regulations  in  Informational 
Memoranda  to  the  System  and  in  our 
Examination  Manual,  which  you  can 
access  through  our  home  page.  For 
further  information  on  any  of  these 
regulations.  System  institutions  should 
feel  free  to  consult  our  Informational 
Memoranda, 2  the  Examination  Manual, 
or  the  source  documents  for  the  FRB 
regulations. 

We  adopt  the  proposed  rule  section  as 
final. 

4.  Preemption  of  State  and  Federal  Law 
and  Regiilations 

Proposed  §  609.920(a)  provides  that 
E-SIGN  "supercedes"  existing.laws  and 
regulations,  including  the  Act  and  its 
implementing  regulations,  that  require 
paper  copies  and  handwritten 
signatures.  The  Coimcil  and  AgCredit 
asked  that  we  note  in  the  preamble  and 
in  §  609.920(a)  that  E-SIGN  allows  State 
law  to  "preempt"  E-SIGN  in  those 
States  that  enact  the  Uniform  Electronic 
Transactions  Act  (UETA).  a  uniform  law 
developed  by  the  American  Law 
Institute  and  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws. 

UETA  preceded  E-SIGN's  enactment. 
UETA  was  intended  to  provide  some 
uniformity,  given  the  patchwork  of 
differing  legcd  protections,  commercial 
standards,  and  levels  of  security  that 
different  States  required  for  E- 
commerce.  Adoption  of  UETA  is 
voluntary.  Some  States  have  adopted  it 
in  its  entirety,  some  have  adopted 
variations,  and  some  have  not  adopted 
it. 

Congress  enacted  E-SIGN  to  respond 
to  the  need  for  uniform  protections  for 
E-commerce.  E-SIGN  resolves  the 
problem  of  the  States'  various 
approaches  to  UETA  by  generally 
preempting  State  law  and  setting  up  a 
nationwide  standard  of  acceptance. 

E-SIGN  preempts  State  laws  as 
follows.  If  a  State  enacts  an  unamended 
version  of  UETA.  that  version  rather 
than  E-SIGN  will  govern  with  respect  to 
State  law.  If  a  State  changes  UETA  in 
any  way.  the  divergent  provisions 
supersede  E-SIGN  only  if  they  are 
consistent  with  E-SIGN  and  do  not 


'  Information  Memoranda  dated  September  7, 
2001  (Subject:  Amendments  to  Federal  Reserve 
Regulations  B,  M,  and  Z  Regarding  Electronic 
Delivery  of  Required  Disclosures),  and  September 
25,  2001  (Subject:  Mandatory  Compliance  Date 
Lifted  for  Interim  Rules  Governing  the  Electronic 
I  telivery  of  Certain  Consmner  Disclosures). 


"require,  or  accord  greater  legal  status  or 
effect  to,  the  implementation  or 
application  of  a  specific  technology  or 
technical  specification." 

The  discussion  in  this  preamble 
should  provide  the  guidance  requested. 
Further  discussion  of  UETA  and 
preemption  in  this  regulation  is  beyond 
the  scope  of  our  regulation.  System 
institutions  should  consult  legal  counsel 
to  determine  whether  their  States  have 
enacted  UETA  in  its  entirety  or  a 
version  of  it  and  whether  E-SIGN  has 
been  superseded. 

Clearly  E-SIGN  is  intended  to 
preempt  State  law  generally.  However, 
we  recognize  that  E— SIGN  does  not 
preempt  UETA  in  States  that  have 
adopted  it  in  its  entirety.  State  law 
supersedes  E-SIGN  only  if  the  State 
adopts  a  "pure"  version  of  UETA  or  if 
the  divergent  provisions  do  not  require 
or  accord  greater  legal  status  or  effect  to 
the  implementation  or  application  of  a 
specific  technology  or  technical 
specification. 

In  the  final  rule  we  amend 
§  609.920(a)  to  state  that  E-SIGN 
"preempts  most"  statutes  and 
regulations.  E-SIGN  does  not,  however, 
preempt  those  statutes  and  regulations 
that  are  primarily  governmental  and  do 
not  relate  to  business,  consumer,  or 
commercial  transactions.  This  revised 
provision  is  a  more  accurate  description 
of  E-SIGN. 

5.  Definitions 

Proposed  §  609.925  contains  five 
definitions.  The  Council  and  AgCredit 
stated  that  FCA's  five  definitions  in 
§  609.925  could  be  confusing  and 
suggested  we  adopt  all  the  definitions 
found  in  E-SIGN. 

We  adopted  two  definitions, 
"electronic"  and  "electronic  signature" 
from  E-SIGN.  However,  with  the 
definition  of  "electronic  signature"  we 
included  an  explanatory  sentence.  E- 
SIGN  does  not  contain  our  other  three 
definitions:  "electronic 
communication,"  "electronic  business," 
and  "electronic  mail." 

We  see  no  need  to  adopt  all  of  E- 
SIGN's  definitions.  We  included  in  the 
regulation  only  those  definitions 
necessary  to  understand  the  new  part 
609  and  the  Farm  Credit  Act  of  1971,  as 
amended,  and  its  implementing 
regulations.  Including  all  of  E-SIGN's 
definitions  would  be  unnecessary  as  we 
did  not  include  all  of  E^IGN's  terms. 
Additional  definitions  would  be 
potentially  confusing.  Therefore,  the 
definitions  in  our  proposed  rule  become 
final  without  amendment.  However,  we 
are  deleting  "to  this  part"  in  the  first 
sentence  of  this  section  and  substituting  _ 
"to  the  Act  and  its  implementing 


regulations."  We  intend  the  definitions 
to  apply  to  the  Farm  Credit  Act  of  1971, 
as  amended,  and  its  implementing 
regulations,  not  just  part  609. 

6.  Policies  and  Procedures 

Proposed  §  609.930  states  FCA's 
support  of  E-commerce  and  identifies 
the  benefits  and  challenges  for  System 
institutions.  It  requires  System 
institutions  to  adopt  policies  and 
procedures  for  E-commerce  and  lists 
items  to  be  addressed.  The  Council  and 
AgCredit  had  three  comments  on 
proposed  §  609.930. 

First,  the  commenters  asked  that  we 
delete  from  the  regulation  our  statement 
that  we  support  E-commerce  and  want 
to  facilitate  it.  They  stated  such 
language  has  no  regulatory  effect  and 
FCA  should  delete  it  or  move  it  to  the 
preamble. 

As  we  stated  previously,  we  believe  E- 
commerce  is  important.  We  believe  we 
must  notify  System  institutions  of  our 
expectations  and  requirements  in  this 
area,  as  well  include  relevant 
background  material  on  E-SIGN. 
Accordingly,  we  keep  the  language  in 
the  final  rule  section. 

Second,  the  commenters  identified  an 
ambiguity  in  the  proposed  rule's 
preamble  and  proposed  ■§  609.930.  The 
preamble  states  that  we  have  identified 
subjects  that  a  System  institution's 
policies  and  procedures  "should" 
address.  The  regulation  identifies 
subjects  that  the  policies  and 
procedures  "must"  address. 

We  agree  with  the  observation  that  the 
language  of  the  preamble  and  the 
regulation  should  be  consistent.  The 
language  of  the  regulation  correctly 
expressed  our  intentions.  The  policies 
and  procedures  "must"  address  the 
items  listed  in  the  regulation,  as  stated 
in  our  final  regulation. 

Third,  the  commenters  stated  that  the 
list  of  items  a  System  institution  must 
address  in  its  policies  and  procedures 
does  not  apply  to  a  System  bank  that 
does  not  make  retail  loans  and  offered 
suggested  language.  FCIA  believes  that 
the  items  listed  in  paragraphs  (a) 
through  (i)  are  basic  requirements  for  a 
System  institution  engaging  in  E- 
commerce.  However,  as  noted,  the  items 
specified  may  not  be  relevant  to  a 
System  bank  or  association  that  does  not 
make  retail  loans. 

We  are  changing  the  final  rule  to 
reflect  this  possible  limitation  by 
inserting  ",  when  applicable:"  after  "the 
policies  and  procedures  must  address." 
This  change  addresses  the  conunenters' 
concern. 
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7.  Business  Planning 

Proposed  §  609.935(b)  states,  in  part, 
that  when  applicable,  business  plans 
must  contain  an  analysis  of  potential 
and  existing  customers  that  can  use  E- 
commerce.  The  Council  and  AgCredit 
stated  that  this  requirement  may  be 
costly  and  of  questionable  value,  noting 
that  customers  are  not  compelled  to  use 
E-commerce.  They  also  asked  that  we 
move  the  business  plan  requirements  for 
E-commerce  to  §  618.8440,  which 
pertains  to  business  planning. 

We  want  System  institutions  to 
exercise  good  business  judgment  and 
assess  costs  and  benefits  before  engaging 
in  E-commerce.  To  address  the 
commenters'  concerns  and  to  reflect  our 
intent,  we  are  deleting  the  language  of 
the  entire  §  609.935  and  substituting  the 
following: 

When  engaging  in  E-conunerce,  the 
business  plan  required  under  part  618, 
subpart  J,  must  describe  the  E-commerce 
initiative,  including  intended  objectives, 
business  risks,  security  issues,  relevant 
markets,  and  legal  compliance. 

We  believe  the  language  in  final 
§  609.935  is  in  keeping  with  the  general 
requirements  and  intent  of  part  618, 
subpart  J.  However,  as  E-commerce  is 
relatively  new.  we  do  outline  our 
expectations  in  some  detail.  The  final 
regulation  does  not  require  System 
institutions  to  incur  unreasonable  costs 
in  developing  a  business  plan. 
Moreover,  a  Aoughtful  business  plan 
should  pay  for  itself  by  helping  to  avoid 
costly  mistakes. 

As  to  the  commenters'  concern  on 
moving  the  requirements  in  §  609.935  to 
§  618.8440,  we  think  the  reference  to 
part  618,  subpart  J,  in  the  new  language 
should  eliminate  any  confusion.  At  this 
time,  we  believe  System  institutions 
will  benefit  from  having  all  the  new 
provisions  on  E-commerce,  including 
business  planning,  in  one  part.  Thus, 
the  business  planning  requirements  for 
E-commerce  will  remain  in  §  609.935. 

8.  Internal  Systems  and  Controls 

Proposed  §  609.940(a)  states  that 
when  applicable,  internal  systems  and 
controls  must  provide  reasonable 
assiuances  that  System  institutions  will 
follow  and  achieve  business  plan 
objectives  and  policies  and  procedures 
requirements  regarding  E-commerce. 
The  Council  and  AgCredit  asked  that  we 
clarify  our  intent  and  regulatory  interest 
in  a  System  institution  following  and 
achieving  business  plan  objectives. 

We  want  internal  systems  and 
controls  to  provide  reasonable 
assurances  that  System  institutions  will 
make  a  concerted  effort  to  achieve 
business  plan  objectives  and  policies 


and  procedures  requirements.  We  do 
not  expect  that  System  institutions  will 
routinely  meet  all  business  plan 
objectives.  This  language  is  consistent 
with  prior  guidance  foimd  in  the 
Examination  Manual.  Therefore,  we 
adopt  the  proposed  section  as  final. 

9.  Records  Retention 

Proposed  §  609.945  states  records 
stored  electronically  must  be  accurate, 
accessible,  and  reproducible  for  later 
reference.  The  Council  and  AgCredit 
had  three  comments  on  this  section. 

First,  the  commenters  recommended 
using  E-SIGN's  language  on  records 
retention.  E-SIGN  states  that  a  record 
must  be  "retrievable  in  perceivable 
form."  The  commenters  stated  that  E- 
SIGN's  language  would  avoid  confusion 
over  whether  we  require  that  a  record  be 
available  in  paper  form. 

We  believe  "reproducible  for  later 
reference"  in  §  609.945  is  a  reasonable 
interpretation  of  E-SIGN's  language  and 
easier  for  the  public  and  our  examiners 
to  understand  and  implement. 
Therefore,  we  leave  it  in  the  final  rule. 

Second,  the  commenters  asked 
whether  a  paper-based  retention 
schedule  would  suffice  for  electronic 
records.  Electronically  stored 
dociunents  must  accurately  reflect  the 
information  in  the  original,  whether  in 
paper  or  electronic  form,  and  be 
accessible  to  all  persons  entitled  to 
review  the  original  in  a  form  capable  of 
acciuate  reproduction.  System 
institutions  must  be  able  to  produce, 
and  FCA  examiners  must  be  able  to 
review,  a  System  institution's  records, 
regardless  of  form,  during  an 
examination.  For  example,  a  System 
institution  must  have  the  necessary 
software  and  hardware  to  allow 
examiners  to  review  an  electronic 
record. 

System  institution  records  are 
retained  according  to  retention 
schedules  established  by  the  institution. 
A  retention  schedule  mandates  the 
period  of  time  that  a  record,  regardless 
of  form,  must  be  maintained.  We  believe 
that  System  institutions  have  the 
discretion  to  dispose  of  any  records  not 
required  for  research,  legal,  audit,  or 
examination  purposes.  In  accordance 
with  good  business  practices,  records 
retention  policies  should  be  set  forth  in 
written  procedures  approved  by  an 
institution's  board. 

A  retention  schedule  must  be  the 
same  for  the  same  type  of  record, 
regardless  of  form.  Thus,  a  loan  file  in 
paper  form  and  a  similar  loan  file  in 
electronic  form  must  be  maintained  for 
the  same  time  period.  A  retention 
schedule  originally  established  for 
paper  records  would  suffice  for 


.electronic  records.  We  do  not  require 
paper  records,  subject  to  the  exceptions 
of  E-SIGN.  However,  as  this  section 
makes  clear,  we  must  be  able  to  examine 
a  System  institution. 

Finally,  the  commenters  asked  that 
we  change  the  heading  of  this  section 
from  "Records  Retention"  to  "Record 
Retrieval."  We  believe  that  "Records 
Retention"  covers  a  broader  range  of 
records  issues  than  "Record  Retrieval." 
Also,  the  heading  is  consistent  with  E- 
SIGN's  language.  We  adopt  the 
proposed  section  heading  as  final. 

10.  Electronic  Commimications 

Proposed  §  609.950(c)  states,  in  part, 
that  System  institutions  must  ensure 
that  their  communications  with  parties 
other  than  consumers  demonstrate  good 
business  practices  in  the  delivery  of 
credit  and  closely  related  services  and 
in  obtaining  goods  and  services.  The 
Coimcil  and  AgCredit  stated  that  the 
section  could  be  interpreted  to  mean 
that  FCA  will  regulate  how  an 
institution  electronically  purchases 
goods  and  services. 

This  section  is  intended  to  focus 
System  institutions'  attention  on  the 
need  to  exercise  good  business 
judgment  in  this  new  envirormient.  All 
facets  of  an  institution's  dealings, 
whether  with  a  consumer  or  a  party 
other  than  a  consumer,  must  be 
designed  to  provide  for  the  safety  and 
soundness  of  the  institution.  We  adopt 
the  proposed  section  as  fiiud. 

11.  Preamble  Question — E-mails  to 
Customers  and  Additional  Gmdance 

Oui  proposed  rule  asked  if  proposed 
part  609  adequately  addressed  E- 
commerce  and  electronic 
communications.  The  Council  and 
AgCredit  stated  that  FCA  could  interpret 
part  609  broadly  to  apply  to  System  e- 
mails  to  customers  that  contains  general 
or  marketing  information,  as  well  as  to 
e-mails  containing  consumer 

We  do  not  intend  part  609  to  apply  to 
System  e-mails  to  customers  that 
contain  general  or  marketing 
information. 

The  Council  and  AgCredit  requested 
that  we  provide  guidance  on:  (1)  When 
a  permitted  disclosure  is  deemed  to  • 
have  been  received  by  a  customer;  (2) 
the  lender's  responsibility  for 
redehvery;  and  (3)  how  a  customer 
withdraws  consent  after  having  given  it. 

As  the  commenters  noted,  we  did  not 
address  these  issues  in  the  proposed 
regulation.  We  intend  to  provide  this 
type  of  guidance  in  an  Informational 
Memorandum  or  similar 
communication.  The  E-commerce 
regulation  provides  broad  guidance  on 
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E-commerce  issues.  We  have  not 
included  detailed  direction  for  System 
institutions  on  any  topic,  including 
electronic  disclosures,  related  to  E- 
commerce.  We  have  done  this,  in  part, 
so  that  oiu  regulation  will  not  be  unduly 
affected  by  changes  in  technology, 
business  practices,  or  the  variety  of 
products  and  services  offered.  For 
background  information  on  the  delivery 
of  electronic  communications,  System 
institutions  can  refer  to  the  FRB 
regulations  mentioned  previously,  as 
well  as  Informational  Memoranda  on 
our  home  page. 

12.  Preamble  Question — Regulations 
Hindering  Online  Borrowering 

The  proposed  rule  asked  if  any  of  our 
regulations  negatively  affect  the 
likelihood  that  a  customer  would 
choose  to  engage  in  online  borrowing. 
The  Council  and  AgCredit  stated  that 
§613.3005  of  this  chapter  limits  System 
institutions  financing  the  full  credit 
needs  of  part-time  farmers  and  ranchers. 
The  commenters  stated  that  surveys 
show  that  part-time  farmers  use  the 
Internet  the  most  to  locate  credit. 

The  commenters  raised  concern  on 
the  scope  of  financing  of  part-time 
farmers  and  ranchers.  While  we 
appreciate  the  feedback,  this  is  not  an 
issue  we  can  address  in  this  regulation. 

13.  Model  Consumer  Consent  Form 
The  Council  and  AgCredit  asked  that 

we  include  a  model  consumer  consent 
form  in  the  final  regulation.  The 
commenters  referenced  the  FRB's  model 
consumer  consent  form  included  in  the 
FRB's  proposed  1999  regulations. 

The  FRB's  model  consumer  consent 
form  was  published  prior  to  E-SIGN's 
enactment.  It  does  not  comply  with  E- 
SIGN.  E-SIGN  does  not  establish  model 
consumer  consent  disclosures  or  a 
model  form.  The  FRB  did  not  include  a 
model  consumer  consent  form  in  the 
interim  rules  on  Regulation  B,  M,  and  Z 
published  in  March  and  April  of  2001. 

We  do  not  believe  FCA  snould 
publish  a  model  consumer  consent  form 
because  System  institutions  may  need  to 
revise  consumer  disclosure  forms  often 
to  reflect  changes  in  technology  or 
business  practices.  Also,  consumer 
consent  disclosures  will  vary  depending 
on  the  products  or  services  a  System 
institution  offers.  Thus,  FCA  will' not 
include  a  model  consumer  consent  form 
in  the  regulation. 

14.  Regulatory  Flexibility  Act 
The  SBA  expressed  the  view  that  FCA 
must  republish  the  proposed  rule  to 
comply  with  the  RFA.  The  RFA  requires 
an  agency  to  conduct  an  analysis  of  the 
impact  of  its  regulations  on  small 


entities  and  describe  steps  taken  to 
minimize  significant  economic  impact. 
The  agency  must  publish  the  analysis 
with  die  rulemaking  unless  the  head  of 
the  agency  certifies  that  the  rulemaking 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  RFA  does  not  require  an  agency 
to  publish  the  certification  with  both  the 
proposed  rule  and  the  final  rule.  FCA 
believes  that  publication  of  the 
following  certification  upon  adoption  of 
the  final  rule  complies  with  the  RFA. 

Pursuant  to  §  605(b)  of  the  RFA  (5 
U.S.C.  601  et  seq.),  the  FCA  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Each  of  the 
banks  in  the  Farm  Credit  System, 
considered  together  with  its  affiliated 
associations,  has  assets  in  excess  of  $5 
billion  and  annual  income  in  excess  of 
$400  million.  Therefore,  Farm  Credit 
System  institutions  are  not  "small 
entities"  as  defined  in  the  RFA. 

C.  Commenters'  Support  of  FCA' s  E- 
Commerce  Initiatives 

The  Coimcil  and  AgCredit  provided 
the  following  positive  responses  to  our 
questions  in  the  preamble  to  the 
proposed  rule.  Their  comments  did  not 
require  action  on  our  part  in  this  final 
rule,  but  are  valuable  for  oiu  futm-e , 
rulemakings. 

1.  Preamble  Question — Electronic 
Disclosures  to  Shareholders  Benefit  the 
System 

The  proposed  rule  asked  if  our 
proposed  amendments  at  part  620  to 
specifically  allow  electronic  disclosures 
to  shareholders  benefited  the  Systein. 
The  Council  and  AgCredit  stated  that 
the  provisions  make  it  easier  to  share 
financial  information  with  stockholders. 

2.  Preamble  Question — Burden  on 
Online  Technologies 

The  proposed  rule  asked  if  FCA 
policies  impose  unreasonable  burdens 
on  an  institution's  online  technologies. 
The  Council  and  AgCredit  stated  that 
FCA's  policies  have  been 
technologically  neutral  and  encouraged 
FCA  to  continue. 

IV.  Withdrawal  of  FCA  Bookletter  BL- 
041 

When  this  final  regulation  becomes 
effective,  we  will  withdraw  FCA 
Bookletter  BL-041  pertaining  to  E- 
SIGN. 

List  of  Subjects 

12  CFR  Part  609 

Agriculture,  Banks,  banking. 
Electronic  commerce.  Reporting  and 


recordkeeping  requirements.  Rural 
areas. 

12  CFR  Part  620 

Accounting,  Agricultiue,  BanksT 
banking.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  we  add  new  part  609  and 
amend  part  620  of  chapter  VI,  title  12  of 
the  Code  of  Federal  Regulations  to  read 
as  follows: 

1.  Add  new  part  609  to  subchapter  B 
to  read  as  follows: 

PART  609— ELECTRONIC  COMMERCE 

Subpart  A— General  Rules 

Sec. 

609.905    Background. 

609.910    Compliance  with  the  Electronic 

Signatures  in  Global  and  National 

Commerce  Act  (Public  Uw  106-229)  (E- 

SIGN). 
609.915    Compliance  with  Federal  Reserve 

Board  Regulations  B,  M,  and  Z. 

Subpart  B— Interpretations  and  Definitions 

609.920    Interpretations. 
609.925     Definitions. 

Subpart  C— Standards  for  Boards  and 
Management 

609.930  Policies  and  procedures. 

609.935  Business  planning. 

609.940  Internal  systems  and  controls. 

609.945  Records  retention. 

Subpart  D— General  Requirements  for 
Electronic  Communications 

609.950    Electronic  communications. 

Authority:  Sec.  5.9  of  the  Farm  Credit  Act 
(12  U.S.C.  2243);  5  U.S.C.  301;  Pub.  L.  106- 
229  (114  Stat.  464). 

Subpart  A— Oeneral  Rules 

§609.905    Background. 

The  Farm  Credit  Administration 
(FCA)  wants  to  create  a  flexible 
regulatory  environment  that  facilitates 
electronic  commerce  (E-commerce)  and 
allows  Farm  Credit  System  (System) 
institutions  and  their  customers  to  use 
new  technologies.  System  institutions 
may  use  E-commerce  but  must  establish 
good  business  practices  that  ensure 
safety  and  soimdness  while  doing  so. 

§  609.91 0    Compliance  with  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act  (Public  Uw  106-229)  (E-  . 
SIGN). 

(a)  General.  E-SIGN  makes  it  easier  to 
conduct  E-commerce.  With  some 
exceptions,  E-SIGN  permits  the  use  and 
establishes  the  legal  validity  of 
electronic  contracts,  electronic 
signatures,  and  records  maintained  in 
electronic  rather  than  paper  form.  It 
governs  transactions  relating  to  the 
conduct  of  business,  consumer,  or 


\ 
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commercial  affairs  between  two  or  more 
persons.  E-commerce  is  optional;  all 
parties  to  a  transaction  must  agree 
before  it  can  be  used. 

(b)  Consumer  tmnsactions.  E-SIGN 
contains  extensive  consumer  disclosure 
provisions  that  apply  whenever  another 
consumer  protection  law,  such  as  the 
Equal  Credit  Opportunity  Act,  requires 
the  disclosure  of  information  to  a 
consiuner  in  writing.  Consumer  means 
an  individual  who  obtains,  through  a 
transaction,  products  or  services, 
including  credit,  used  primarily  for 
personal,  family,  or  household 
purposes.  You  must  fblldw  E-SIGN's 
specific  procediues  to  make  the 
required  consumer  disclosiues 
electronically.  E-SIGN's  special 
disclosiue  rules  for  consiuner 
transactions  do  not  apply  to  business 
transactions.  Under  E-SIGN,  some 
System  loans  qualify  as  consumer 
transactions,  while  others  are  business 
transactions.  You  will  need  to 
distinguish  between  the  two  types  of 
transactions  to  comply  with  E-SIGN. 

(c)  Specific  exceptions.  E-SIGN  does 
not  permit  electronic  notification  for 
notices  of  default,  acceleration, 
repossession,  foreclosure,  eviction,  or 
the  right  to  cuxe,  under  a  credit 
agreement  sec\u«d  by,  or  a  rental 
agreement  for,  a  person's  primary 
residence.  These  notices  require  paper 
notification.  The  law  also  requires  paper 
notification  to  cancel  or  terminate  life 
insurance.  Thus,  System  institutions 
cannot  use  electronic  notification  to 
deliver  some  notices  that  must  be 
provided  under  part  614,  subpart  L  of 
this  chapter.  Actions  on  Applications; 
Review  of  Credit  Decisions,  and  part 
614,  subpart  N  of  this  chapter,  Loan 
Servicing  Requirements;  State 
Agricultural  Loan  Mediation  Programs; 
Right  of  First  Refusal.  In  addition.  E- 
SIGN  does  not  apply  to  the  writing  or 
signature  requirements  imposed  under 
the  Uniform  Commercial  Code,  other 
than  sections  1-107  and  1-206  and 
Articles  2  and  2A. 

(d)  Promissory  notes.  E-SIGN 
establishes  special  technological  and 
business  process  standards  for 
electronic  promissory  notes  secured  by 
real  estate.  To  treat  an  electronic  version 
of  such  a  promissory  note  as  the 
equivalent  of  a  paper  promissory  note, 
you  must  conform  to  E-SIGN's  detailed 
requirements  for  transferable  records.  A 
transferable  record  is  an  electronic 
record  that: 

(1)  Would  be  a  note  under  Article  3 
of  the  Uniform  Commercial  Code  if  the 
electronic  record  were  in  writing; 

(2)  The  issuer  of  the  electronic  record 
has  expressly  agreed  is  a  transferable 
record;  and 


(3)  Relates  to  a  loan  secured  by  real 
property. 

(e)  Effect  on  State  and  Federal  law.  E- 
SIGN  preempts  most  State  and  Federal 
statutes  or  regulations,  including  the 
Farm  Credit  Act  of  1971,  as  amended 
(Act),  and  its  implementing  regulations, 
that  require  contracts  or  other  business, 
consumer,  or  conunercial  records  to  be 
written,  signed,  or  in  non-electronic 
form.  Under  E-SIGN,  an  electronic 
record  or  signatiue  generally  satisfies 
any  provision  of  the  Act,  or  its 
implementing  regulations  that  requires 
such  records  and  signatures  to  be 
written,  signed,  or  in  paper  form. 
Therefore,  unless  an  exception  applies 
or  a  necessary  condition  under  E-SIGN 
has  not  been  met,  an  electronic  record 
or  signature  satisfies  any  applicable 
provision  of  the  Act  or  its  implementing 
regulations. 

(0  Document  integrity  and  signature 
authentication.  Each  System  institution 
must  verify  the  legitimacy  of  an  E- 
commerce  communication,  transaction, 
or  access  request.  Document  integrity 
ensures  that  the  same  document  is 
provided  to  all  parties.  Signatiu« 
authentication  proves  the  identities  of 
all  parties.  The  parties  to  the  transaction 
may  determine  how  to  ensure  document 
integrity  and  signature  authentication. 

[^Records  retention.  Each  System 
institution  may  maintain  all  records 
electronically  even  if  originally  they 
were  paper  records.  The  stored 
electronic  record  must  accurately  reflect 
the  information  in  the  original  record. 
The  electronic  record  must  be  accessible 
and  capable  of  being  reproduced  by  all 
persons  entitled  by  law  or  regulations  to 
review  the  original  record. 

§  609.91 5    Compliance  witti  Federal 
Reserve  Board  Regulations  B,  M,  and  Z. 
The  regulations  in  this  part  require 
fair  practices  and  meaningful 
disclosures  for  certain  lending  and 
leasing  activities.  System  institutions 
must  comply  with  Federal  Reserve 
Board  Regulations  B  (Equal  Credit 
Opportunity),  M  (Consumer  Leasing), 
and  Z  (Truth  in  Lending)  (12  CFR  parts 
202,  213,  and  226). 

SubfMirt  B— InterpretatKms  and 
Definitions 

§609.920    Interpretations. 

(a)  E-SIGN  preempts  most  statutes 
and  regulations,  including  the  Act  and 
its  implementing  regulations  that 
require  paper  copies  and  handwritten 
signatures  in  business,  consumer,  or 
commercial  transactions.  E-SIGN 
requires  that  statutes  and  regulations  be 
interpreted  to  allow  E-commerce  as  long 
as  the  safeguards  of  E-SIGN  are  met  and 


its  exceptions  recognized.  Generally,  an 
electronic  record  or  signatvire  satisfies 
any  provision  of  the  Act  or  its 
implementing  regulations  that  require 
such  records  and  signatures  to  be 
written,  signed,  or  in  paper  form. 

(b)  System  institutions  may  interpret 
the  Act  and  its  implementing 
regulations  broadly  to  allow  electronic 
transmissions,  communications, 
records,  and  submissions,  as  provided 
by  E-SIGN.  This  means  that  the  terms 
address,  copy,  distribute,  document, 
file,  mail,  notice,  notify,  record,  provide, 
send,  signature,  sent,  written,  writing, 
and  similar  words  generally  should  be 
interpreted  to  permit  electronic 
transmissions,  commimications, 
records,  and  submissions  in  business,   . 
consumer,  or  commercial  transactions. 

f  609.925    Definitions. 

We  provide  the  following  definitions 
that  apply  to  the  Act  and  its 
implementing  regulations: 

(a)  Electronic  means  relating  to 
technology  having  electrical,  digital, 
magnetic,  wireless,  optical, 
electromagnetic,  or  similar  capabilities. 

(b)  Electronic  communication  means  a 
message  that  can  be  transmitted 
electronically  and  displayed  on 
equipment  as  visual  text.  An  example  is 
a  message  displayed  on  a  personal 
computer  monitor  screen.  This  does  not 
include  audio-  and  voice-response 
telephone  systems. 

(c)  Electronic  business  (E-business)  or 
electronic  commerce  (E-commerce) 
means  buying,  selling,  producing,  or 
working  in  an  electronic  medium. 

(d)  Electronic  mail  (E-mail)  means: 

(1)  To  send  or  submit  information 
electronically;  or 

(2)  A  communication  received 
electronically. 

(e)  Electronic  signature  means  an 
electronic  sound,  symbol,  or  process, 
attached  to  or  logically  associated  with 
a  contract  or  other  record  and  executed 
or  adopted  by  a  person  with  the  intent 
to  sign  the  record.  Electronic  signatiue 
describes  a  category  of  electronic 
processes  that  can  be  substituted  for  a 
handwritten  signature. 

Subpart  C— Standards  for  Boards  and 
IManagement 

§  609.930    Policies  and  procedures. 

The  FCA  supports  E-commerce  and 
wants  to  facilitate  it  and  other  new 
technologies  and  innovations  to 
enhance  the  efficient  conduct  of 
business  and  the  delivery  of  safe  and 
sound  credit  and  closely  related 
services.  Through  E-commerce,  System 
institutions  can  enhance  ciistomer 
service,  access  information,  and  provide 
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alternate  communication  systems.  At 
the  same  time.  E-conunerce  presents 
challenges  and  risks  that  your  board 
must  carefully  consider  in  advance. 
Before  engaging  in  E-commerce.  you 
must  weigh  its  business  risks  against  its 
benefits.  You  must  also  adopt  E- 
commerce  policies  and  procedures  to 
ensure  your  institution's  safety  and 
soimdness  and  compliance  with  law 
and  regulations.  Among  other  concerns, 
the  policies  and  procedures  must 
address,  when  applicable: 

(a)  Seciuity  and  integrity  of  System 
institution  and  borrower  data; 

(b)  The  privacy  of  your  customers  as 
well  as  visitors  to  your  Web  site; 

(c)  Notices  to  customers  or  visitors  to 
yoiu  Website  when  they  link  to  an 
affiliate  or  third  party  Web  site; 

(d)  Capability  of  vendor  or  application 
providers; 

(e)  Business  resumption  after 
disruption; 

(f)  Fraud  and  money  laundering; 

(g)  Intrusion  detection  and 
management; 

(h)  Liability  insurance;  and 
(i)  Prompt  reporting  of  known  or 
suspected  criminal  violations  associated 
with  E-conunerce  to  law  enforcement 
authorities  and  FCA  imder  part  617  of 
this  chapter. 

§609.935    Business  planning. 

When  engaging  in  E-commerce,  the 
business  plan  required  under  part  618  of 
this  chapter,  subpart  J.  must  describe 
the  E-commerce  initiative,  including 
intended  objectives,  business  risks, 
security  issues,  relevant  markets,  and 
legal  compliance. 

§  609.940    Internal  systems  and  controls. 

When  applicable,  internal  systems 
and  controls  must  provide  reasonable 
assurances  that  System  institutions  will: 

(a)  Follow  and  achieve  business  plan 
objectives  and  policies  and  procedures 
requirements  regarding  E-commerce; 
and 

(b)  Prevent  and  detect  material 
deficiencies  on  a  timely  basis. 

§609.945    Records  retention. 

Records  stored  electronically  must  be 
acciuate.  accessible,  and  reproducible 
for  later  reference. 

Subpart  D— General  Requirements  for 
Electronic  Communications 

§609.950    Elsctronlc  communications. 

(a)  Agreement.  In  accordance  with  E- 
SIGN.  System  institutions  may 
communicate  electronically  in  business, 
consumer,  or  commercial  transactions. 
E-commerce  transactions  require  the 
agreement  of  all  parties  when  you  do 
business. 


(b)  Conimunications  with  consumers. 
E-SIGN  and  Federal  Reserve  Board 
Regulations  B,  M,  and  Z  (12  CFR  parts 
202,  213,  and  226)  ouUine  specific 
disclosure  requurements  for 
commimications  with  consumers. 

(c)  Communications  with  parties  other 
than  consumers.  The  consiuner 
disclosure  requirements  of  E-SIGN  and 
of  Federal  Reserve  Board  Regulation  B 
(12  CFR  part  202)  do  not  apply  to  your 
communications  with  parties  other  than 
consumers.  (Federal  Reserve  Board 
Regulations  M  and  Z  (12  CFR  parts  213 
and  226)  apply  to  consumers  only.) 
Nonetheless,  you  must  ensure  that  your 
communications,  including  those 
disclosures  required  under  the  Act  and 
the  regulations  in  this  part,  demonstrate 
good  business  practices  in  the  delivery 
of  credit  and  closely  related  services 
and  in  your  obtaining  goods  and 
services. 

PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

2.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Authority:  Sees.  5.17,  5.19,  8.11  of  the 
Farm  Credit  Act  (12  U.S.C.  2252,  2254. 
2279aa-ll};  sees.  424  of  Pub.  L.  100-233, 101 
Stat.  1568, 1656. 

Subpart  A— General 

3.  Amend  §620.1  as  follows: 

a.  Revise  paragraph  (o); 

b.  Redesignate  existing  paragraph  (r) 
as  new  paragraph  (s);  and 

c.  Add  a  new  paragraph  (r). 

§620.1    Definitions. 

***** 

(o)  Report  refers  to  the  annual  report, 
quarterly  report,  notice,  or  information 
statement,  regardless  of  form,  required 
by  this  part  unless  otherwise  specified. 

*        *        *        *        * 

(r)  Signed,  when  referring  to  paper 
form,  means  a  manual  signature,  and. 
when  referring  to  electronic  form, 
means  marked  in  a  manner  that 
authenticates  each  signer's  identity. 

4.  Amend  §  620.2  as  follows: 

a.  Remove  the  first  sentence  and  add 
three  new  sentences  in  its  place  in 
paragraph  (a); 

b.  Revise  paragraph  (b)  introductory 
text; 

c.  Remove  the  word  "filed"  and  add 
in  its  place,  the  word  "required"  in 
para^aph  {b)(3)(i); 

d.  Remove  the  words  "typed  or"  from 
the  second  sentence  in  paragraph 
(b)(3)(ii);  and 

e.  Redesignate  existing  paragraphs  (d). 
(e).  (f),  (g).  (h),  and  (i)  as  newly 
designated  paragraphs  (e).  (f),  (g).  (h),  (i). 
and  (j)  consecutively; 


f.  Add  new  paragraph  (d);  and 

g.  Remove  the  words  "mail  or 
otherwise  furnish"  and  add  in  their 
place,  the  word  "provide"  in  newly 
designated  paragraph  (i)(3). 

§620.2    Preparing  and  filing  ttie  reports. 

***** 

(a)  Copies  of  each  report  required  by 
this  section,  including  financial 
statements  and  related  schedules, 
exhibits,  and  all  other  papers  and 
documents  that  are  a  part  of  the  report 
must  be  sent  to  the  Chief  Examiner,  or 
to  another  office  designated  by  the  Chief 
Examiner.  If  sending  paper  copies,  send 
three  copies  to  Chief  Examiner,  Farm  . 
Credit  Administration.  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 
If  providing  electronic  copies,  send 

according  to  our  instructions  to  you. 

*  *   * 

tb)  At  least  one  of  the  reports 
provided  to  the  Farm  Credit 
Administration  shall  be  dated  and 
manually  signed  on  behalf  of  the 
institution  by: 

*  *        *        *  '      • 

(d)  Shareholders  must  agree  to 
electronic  disclosures  of  reports 
required  by  this  part. 


Subpart  B— Annual  Report  to 
Stiareftolders 

§620.4    [Amended] 

5.  Amend  §  620.4  as  follows: 

a.  Remove  the  word  "distributing" 
and  add  in  its  place,  the  woid 
"providing"  in  the  heading:  and 

b.  Remove  the  word  "distribute"  and 
add  the  word  "provide"  each  place  it 
appears  in  paragraphs  (a),  (b)(1).  and 
(b)(2). 

§620.5    [Amended] 

6.  Amend  §  620.5  as  follows: 

a.  Remove  the  word  "distributed"  and 
add  in  its  place,  the  word  "provided'.'  in 
paragraph  (a)(3);  and 

b.  Remove  the  word  "signed"  and  add 
in  its  place,  the  words  "manually 
signed,  or  if  in  electronic  form,  signed 
in  a  manner  that  authenticates  each 
signer's  identity"  in  paragraph  (m)(2}. 

Subpart  C— Quarterty  Report 

7.  Amend  §620.11  by  revising  the 
second  sentence  of  paragraph  (b)(6)  to 
read  as  follows: 

§620.11    Content  of  quarterly  report  to 
shareholders. 

***** 

(b)*  *  * 

(6)  *  *  *  In  addition,  a  statement 
from  the  persons  who  verify  the 
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institution's  financial  statements  shall 
be  included  as  an  exhibit,  indicating 
whether  or  not  the  change  is  to  an 
alternative  principle  which  in  their 
judgment  is  preferable  under  the 
circumstances,  except  that  no  such 
statement  need  be  filed  when  the 
change  is  made  in  response  to  a 
standard  adopted  by  the  Financial 
Accounting  Standards  Board  which 
requires  such  change. 
***** 

Subpart  D— Notice  to  Shareholders 

8.  Revise  §  620.15  to  read  as  follows: 

§620.15    Notice. 

(a)  Each  Farm  Credit  bank  and  direct 
lender  association  shall  prepare  and 
provide  the  Farm  Credit  Administration 
and  shareholders  a  notice,  within  30 
days  following  the  month  end  that  the 
institution  initially  determines  that  it  is 
not  in  compliance  with  the  minimum 
permanent  capital  standard  prescribed 
under  §  615.5205  of  this  chapter. 

(b)  An  institution  that  has  given 
notice  to  shareholders  pursuant  to 
paragraph  (a)  of  this  section  or 
subsequent  notice  pursuant  to  this 
paragraph  shall  also  prepare  and 
provide  the  Farm  Credit  Administration 
and  shareholders  a  notice  within  45 
days  following  the  end  of  any 
subsequent  quarter  at  which  the 
institution's  permanent  capital  ratio 
decreases  by  one-half  of  1  percent  or 
more  from  the  level  reported  in  the  most 
recent  notice  provided  to  shareholders. 

(c)  Each  institution  required  to 
prepare  a  notice  under  paragraphs  (a)  or 
(b)  of  this  section  shall  provide  the 
notice  to  shareholders  or  publish  it  in 
any  publication  with  circulation  wide 
enough  to  be  reasonably  assured  that  all 
of  the  institution's  shareholders  have 
access  to  the  information  in  a  timely 
manner. 

§620.17    (AnwndMl] 

9.  Amend  §  620.17  by  removing  the 
words  "distribute"  and  adding  in  its 
place,  the  word  "provide"  in  paragraph 
(b)(4). 

Subpart  E— Aaaodation  Annual 
Meeting  Information  Statamant 

§620.20    [Amended] 

10.  Amend  $620.20  as  follows: 

a.  Remove  the  word  "distributing" 
and  add  in  its  place,  the  word 
"providing"  in  the  heading;  and 

b.  Remove  the  word  "distribute"  and 
add  in  its  place,  the  word  "provide"  in 
paragraph  (a). 

11.  Amend  §620.21  as  follows: 


a.  Remove  the  words  "furnished  a 
letter"  and  add  in  their  place,  the  words 
"provided  a  notice"  in  the  first  sentence 
of  paragraph  (c)(3); 

b.  Remove  the  words  "contained  in 
the  letter"  at  the  end  of  the  first 
sentence  in  paragraph  (c)(3); 

c.  Add  the  words  "paper  mail  or 
electronic"  before  the  word  "mail"  in 
each  place  it  appears  in  paragraphs 
(d)(3){i)(A),  (d)(3)(i)(B),  (d)(3)(ii)(A).  and 
(d)(3)(ii){B); 

d.  Revise  paragraph  (d)(5)  to  read  as 
follows: 

§620.21    Contents  of  the  information 
statement  and  other  information  to  be 
furnished  In  connection  with  tfw  annual 
meeting. 


(d)*   *   • 

(5)  For  each  nominee  who  is  not  an 
incumbent  director,  except  a  nominee 
from  the  floor,  provide  the  information 
referred  to  in  §620.5(j)  and  (k)  and 
paragraph  (d)(4)  of  this  section.  If 
shareholders  will  vote  by  paper  mail  or 
elecrtronic  mail  ballot  upon  conclusion 
of  all  sessions,  each  floor  nominee  must 
provide  the  information  referred  to  in 
§  620.5())  and  (k)  and  paragraph  (d)(4)  of 
this  section  in  paper  or  electronic  form 
to  the  association  within  the  time  period 
prescribed  by  the  association's  bylaws. 
If  the  association's  bylaws  do  not 
prescribe  a  time  period,  state  that  each 
floor  nominee  must  provide  the 
disclosure  to  the  association  within  5 
business  days  of  the  nomination.  The 
association  shall  ensure  that  the 
information  is  provided  to  the  voting 
shareholders  by  delivering  the  ballots 
for  the  election  of  directors  in  the  same 
format  as  the  comparable  information 
contained  in  the  association's  annual 
meeting  information  statement.  If 
shareholders  will  not  vote  by  paper  mail 
or  electronic  mail  ballot  upon 
conclusion  of  all  sessions,  each  floor 
nominee  must  provide  the  information 
referred  to  in  §  620.5(j)  and  (k)  and 
paragraph  (d)(4)  of  this  section  in  paper 
or  electronic  form  at  the  first  session  at 
which  voting  is  held. 
***** 

§620.30    [Amended] 

12.  Amend  §620.30  by  removing  the 
words  "distribute  or  mail"  and  adding 
in  their  place,  the  word  "provide"  in  the 
second  sentence. 

Subpart  G— Annual  Report  of 
Condition  of  the  Federal  Agricultural 
Mortgage  Corporation 

13.  Amend  §  620.40  as  follows: 

a.  Revise  the  heading  and  remove  the 
words  "distribution  of  and  add  in  their 


place,  the  words  "providing  of  the"  in 
the  heading; 

b.  Remove  the  word  "distribute"  and 
add  in  its  place,  the  word  "provide"  in 
paragraph  (b); 

c.  Remove  the  words  "mail  or 
otherwise  furnish  to  the  requestor  a 
copy  of  and  add  in  their  place,  the 
words  "provide  the  requester"  in 
paragraph  (c);  and 

d.  Revise  paragraph  (d): 

§  620.40    Content,  timing,  and  providing  of 
the  Federal  Agricultural  Mortgage 
Corporation  annual  report  of  condition. 

***** 

(d)  The  Corporation  shall  provide 
copies  of  the  annual  report  of  condition 
to  the  Farm  Credit  Administration's 
Office  of  Secondary  Market  Oversight 
within  120  days  of  its  fiscal  year-end.  If 
providing  paper  copies,  send  three 
copies  to  Office  of  Secondary  Market 
Oversight,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean,  VA 
22102-5090.  If  providing  electronic 
copies,  send  according  to  our 
instructions  to  you. 

Dated:  April  1.  2002. 
KeUy  Mike!  WiUiams, 

Secretary,  Farm  Credit  Administration  Board. 
(PR  Doc.  02-8212  Filed  4-5-02;  8:45  am) 
BSjUNO  COOe  CTDS-OI-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  PART  191 

[T.D.  02-16] 
RIN  1515-ADOO 

DrawtMCic;  Conforming  Amendments 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
Customs  Regulations  relating  to 
drawback  in  order  to  conform  with 
changes  that  were  made  to  the  drawback 
law  by  the  Miscellaneous  Trade  and 
Technical  Corrections  Act  of  1999.  The 
amendments  concern  drawback  on 
packaging  material  and  drawback  in 
connection  with  the  substitution  of 
finished  petroleum  derivatives. 

Also,  a  minor  clarification  is  made  to 
the  general  manufectiiring  drawback 
rulings  for  piece  goods  and  woven  piece 
goods  that  appear  in  an  appendix  to  the 
Customs  drawback  regulations  in  order 
to  conform  these  general  rulings  with 
the  regulations. 
EFFECTIVE  DATE:  April  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
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William  G.  Rosoff,  Duty  and  Refund 
Determination  Branch.  (202-927-2077). 
SUPPLEMENTARY  INFORMATION: 

Background 

Drawback  is  a  refund  or  remission,  in 
whole  or  in  part,  of  a  Customs  duty, 
internal  revenue  tax,  or  fee.  There  are  a 
number  of  different  kinds  of  drawback 
authorized  under  law.  The  statute 
providing  for  specific  types  of  drawback 
is  19  U.S.C.  1313.  Some  specific  types 
include  drawback  on  manufactured 
articles,  and  on  rejected  or  unused 
merchandise  (19  U.S.C.  1313(a),  (b),  (c). 
or  (j)),  as  well  as  drawback  on  packaging 
materials  (19  U.S.C.  1313(q)),  and  in 
connection  with  the  substitution  of 
certain  finished  petroleiun  derivatives 
(19  U.S.C.  1313(p)).  The  implementing 
regulations  for  drawback  are  contained 
in  part  191  of  the  Customs  Regulations 
(19  CFR  part  191). 

The  Miscellaneous  Trade  and 
Technical  Corrections  Act  of  1999, 
Public  Law  106-36, 113  Stat.  127  (June 
25. 1999)  (the  MTTCA),  amended  a 
number  of  Customs  laws,  including  two 
provisions  of  the  drawback  law.  In  this 
latter  regard,  section  2404  of  the 
MTTCA  amended  the  drawback 
provision  dealing  with  packaging 
materials,  19  U.S.C.  1313(q).  Also, 
sections  2419  and  2420  of  the  MTTCA 
amended  the  drawback  provision 
dealing  with  the  substitution  of  certain 
finished  petroleum  derivatives.  19 
U.S.C.  1313(p). 

Packaging  Material;  Prior  Law 
I  Under  19  U.S.C.  1313(q),  drawback 
was  previously  payable  on  packaging 
material  only  when  the  packaging 
material  was  imported  material  that  was 
used  to  package  or  repackage 
merchandise  or  articles  that  were 
exported  or  destroyed  under  Customs 
supervision  and  that  were  eligible  for 
drawback  under  either  the 
manufacturing,  rejected  or  unused 
merchandise  drawback  provisions  (19 
U.S.C.  1313(a).  (b).  (c).  or  (j)).  Drawback 
was  payable  on  the  imported  packaging 
material  under  the  particular  drawback 
provision  to  which  the  packaged  goods 
themselves  were  subject,  either  section 
1313(a).  (b).  (c).  or  (j).  The  drawback 
was  99%  of  the  duty  that  was  paid  on 
the  imported  packaging  material. 

Section  191.13,  Customs  Regulations 
(19  CFR  191.13).  implemented  the 
provision  for  drawback  on  packaging 
material  under  19  U.S.C.  1313(q). 

Packaging  Material;  Amended  Law 

As  amended  by  section  2404  of  the 
MTTCA.  19  U.S.C.  1313{q)  is 
redesignated  as  19  U.S.C.  1313(q)(l). 
and  a  new  section  1313(q)(2)  is  added 


to  provide  for  drawback  as  well  on 
packaging  material  that  is  manufactured 
or  produced  in  the  United  States  and 
used  to  package  or  repackage  articles 
that  are  exported  or  destroyed  under  the 
manufacturing  drawback  law,  19  U.S.C. 
1313(a)  or  (b).  Drawback  is  payable  on 
the  packaging  material  pursuant  to  the 
particular  manufacturing  drawback 
provision  to  which  the  packaged  articles 
themselves  are  subject,  either  section 
1313(a)  or  (b).  The  drawback  is  99%  of 
the  duty  paid  on  the  imported  material 
that  was  used  in  the  manufacture  or 
productioir  of  the  packaging  material. 

Accordingly.  §  191.13  is  amended  in 
conformance  vrith  the  enhanced 
eligibility  of  packaging  material  for 
drawback  under  19  U.S.C.  1313(q),  as 
amended  by  section  2404  of  the 
MTTCA. 

Substitution  of  Finished  Petroleum 
Derivatives;  Prior  Law 

Under  19  U.S.C.  '1313(p),  which 
concerns  the  substitution  of  certain' 
finished  petroleum  derivatives, 
drawback  was  payable  upon  the  timely 
exportation  of  an  article  which  was  of 
the  same  kind  and  quality  as  a  qualified 
article.  A  qualified  article  was  either  an 
imported,  dutj'-paid  article,  or  a 
manufactm-ed  article  that  would  be 
eligible  for  drawback  under  19  U.S.C. 
1313(a)  or  (b).  should  the  qualified 
article  itself  be  exported.  Moreover,  the 
qualified  article  had  to  be  described  in 
headings  2707.  2708,  2710-2715.  2901. 
and  2902.  or  in  headings  3901-3914  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  However,  in  the 
case  of  headings  3901  through  3914.  the 
qualified  articles  were  limited  to 
liquids,  pastes,  powders,  granules  and 

flsikes. 

Also,  for  drawback  to  have  accrued 
under  section  1313(p),  the  exporter 
must  have  imported  the  qualified  article 
or  have  manufactured  it  imder  section 
1313(a)  or  (b);  or  have  piut:hased  or 
exchanged  the  qualified  article,  either 
direcdy  or  indirectly,  from  an  importer, 
or  fi-om  a  refinery  or  facility  which 
produced  the  article  under  section 
1313(a)  or  (b).  In  any  event,  the 
qualified  article  must  have  been 
manufactured,  imported,  or  acquired  by 
the  exporter  in  the  aforementioned 
manner,  in  a  quantity  at  least  as  great  as 
the  quantity  of  the  exported  article. 

To  be  of  the  same  kind  and  quality  as 
the  qualified  article  (solely  for  the 
piupose  of  section  1313(p)).  the 
exported  article  had  to  fall  within  the 
same  8-digit  HTSUS  tariff  classification 
as.  or  be  commercially  interchangeable 
with,  the  qualified  article. 

Furthermore,  the  manufacturer, 
producer,  importer,  exporter,  and 


drawback  claimant  were  all  required  to 
maintain -their  appropriate  records  as 
required  by  regulation  in  order  for  a 
ri^t  to  drawback  to  arise  under  19 
U.S.C.  1313(p).  If  a  right  did  arise,  the 
claimant  for  drawback  under  section 
1313(p)  had  to  be  the  exporter  of  the 
exported  article,  or  the  refiner, 
producer,  or  importer  of  that  article. 

The  drawback  payable  under  section 
1313(p)  was  99%  of  the  duty 
attributable  to  the  qualified  article  when 
the  qualified  article  was  a  manufactured 
article  that  would  be  eligible  for 
drawback  under  19  U.S.C.  1313(a)  or  (b), 
and  100%  of  the  duty  attributable  to  the 
qualified  article  when  the  qualified 
article  was  an  imported,  duty-paid 
article. 

Subpart  Q  of  the  Customs  Regulations 
(19  CFR  subpart  Q).  consisting  of 
§§  191.171-191.176  (19  CFR  191.171- 
191.176).  implemented  the  provisions 
providing  for  drawback  in  connection 
with  the  substitution  of  finished 
petroleimi  derivatives  imder  19  U.S.C. 
1313(p). 

Substitution  of  Finished  Petroleum 
Derivatives;  Amended  Law 

Sections  2419  and  2420  of  the 
MTTCA  have  made  a  number  of 
amendments  to  19  U.S.C.  1313(p). 

Section  2419  of  the  MTTCA  revises 
the  list  of  qualified  articles  which  may 
serve  as  a  basis  for  drawback  nnder 
section  1313(p)  by  adding  to  this  list 
articles  that  are  described  in  HTSUS 
subheading  2909.19.14.  This 
subheading  covers  methyl  tertiary-butyl 
ether  (MTBE).  a  fuel  additive  used  in 
gasoline.  The  inclusion  of  MTBE  in  the 
list  of  articles  eligible  for  drawback 
under  §  191.172  of  the  Customs 
Regulations  is  intended  to  carry  out  the 
statutory  requirement  in  the  MTTCA. 

Section  2420  of  the  MTTCA  amends 
19  U.S.C.  1313(p)  primarily  by  allowing 
a  party  to  transfer  to  the  exporter  or  to 
an  intermediate  party  another  article  in 
place  of  the  qualified  article  provided 
that  the  transferred  article  is  of  the  same 
kind  and  quality  as  the  qualified  article. 
As  indicated  above,  under  the  prior  law. 
the  exporter,  if  not  also  the  importer  or 
■   refiner  of  the  qualified  article,  must  in 
fact  have  received  the  qualified  article 
fitjm  the  importer,  refiner  or  an 
intermediate  transferor,  following  which 
the  exporter  could  then  timely  export  a 
substituted  article  of  the  same  kind  and 
quality  as  the  qualified  article. 

However,  because  the  chain  of 
commerce  involved  in  petroleum 
transactions  may  frequently  include  a 
nuimber  of  different  commercial  entities, 
such  as  importers,  refiners,  and  various 
intermediaries,  who  store  their  products 
in  common  tanks  and  ship  them 
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through  pipelines  canying  other 
petroleum  products,  it  becomes 
impracticable  or  impossible  under  these 
circiunstances  for  drawback  claimants 
to  trace  and  account  for  the  specific 
products  that  are  received  and  delivered 
from  one  entity  to  another.  This 
situation  unduly  restricts  the  flexibility 
of  claimants  and  associated  parties  in 
petroleum  transactions. 

Accordingly,  as  already  noted,  section 
2420  of  the  MTTCA  amends  19  U.S.C. 
1313(p)  by  allowing  an  importer,  refiner 
or  producer  of  a  qualified  article  to 
transfer  to  the  exporter  or  to  an 
intermediate  party,  in  place  of  the 
qualified  article,  an  article  of  the  same 
kind  and  quality  as  the  qualified  article. 
Also,  any  intermediate  party  in  the 
chain  of  commerce  leading  from  the 
importer,  refiner  or  producer  to  the 
exporter  may  transfer  to  the  exporter  or 
to  another  intermediate  party  an  article 
of  the  same  kind  and  quality  as  the 
article  that  it  purchased  or  exchanged 
from  the  prior  transferring  party  (i.e., 
the  refiner,  producer,  importer,  or 
another  intermediate  transferor).  Each 
transferred  article,  regardless  of  its 
origin  (whether  imported, 
manufactiu^d,  substituted,  or  any 
combination  thereof)  would  then 
become  the  qualified  article  eligible  for 
drawback  for  purposes  of  section 
1313(p). 

Under  the  foregoing  circxmistances, 
however,  the  importer,  refiner, 
producer,  or  any  intermediate  transferor 
must  certify  on  a  certificate  of  delivery 
documenting  the  transfer  (or  on  a 
certificate  of  manufacture  and  delivery, 
in  the  case  of  the  manufacturer  or 
producer  of  a  qualified  article  under 
section  1313(a)  or  (b))  that  it  has  not. 
and  will  not,  designate  on  any  such 
certificates  issued  a  quantity  greater 
than  the  amount  of  the  article  eligible 
for  drawback.  Each  transferor  must  also 
agree  to  maintain  appropriate  records  to 
establish  this  fact. 

In  addition,  section  2420  amends  19 
U.S.C.  1313(p)  as  follows:  (1)  Where 
drawback  on  an  exported  article  is 
based  on  a  qualified  article  that  is 
imported,  duty-paid,  drawback  is 
limited  to  that  attributable  to  the 
qualified  article  under  the  unused 
merchandise  drawback  law.  19  U.S.C. 
1313(j)  (i.e..  99%.  as  opposed  to  100%, 
of  the  duty  paid  on  the  article);  (2)  the 
list  of  potential  drawback  claimants  is 
broadened  to  include  the  refiner, 
producer  or  importer  of  the  qualified 
article,  in  addition  to  the  exporter, 
refiner,  producer  or  importer  of  the 
exported  article;  and  (3)  the  qualified 
articles  defined  by  HTSUS  subheadings 
3901  through  3914  are  expanded  to 
include  the  articles  in  their  primary 


forms  as  provided  in  Note  6  to  chapter 
39  of  the  HTSUS  (i.e.,  in  addition  to 
liquids,  pastes,  powders,  granules,  and 
flakes,  this  includes  dispersions 
(emulsions  and  suspensions)  and 
solutions,  as  well  as  blocks  of  irregular 
shape,  lumps  and  similar  bulk  forms  of 
the  articles). 

Subpart  Q,  Customs  Regulations 
(§§  191.171  through  191.176)  is 
amended  as  necessary  to  implement  the 
foregoing  statutory  changes  to  19  U.S.C. 
1313{p)  enacted  under  sections  2419 
and  2420  of  the  MTTCA. 

Appendix  A  to  Part  191;  General 
Manufacturing  Dmwback  Rulings  for 
Piece  Goods  and  Woven  Piece  Goods 

In  Appendix  A  to  part  191,  the 
general  manufactiuing  drawback  rulings 
for  piece  goods  and  woven  piece  goods, 
niunbered  "X."  and  "XIV.". 
respectively,  state  under  paragraph  "G." 
concerning  "Shrinkage.  Gain,  and 
Spoilage"  that  imless  the  claim  for 
drawback  is  based  on  the  quantity  of 
merchandise  appearing  in  the  exported 
articles,  the  records  of  the  manufacturer 
or  producer  must  show  the  yardage  lost 
by  shrinkage  or  gained  by  stretching 
during  manufacture,  and  the  quantity  of 
remnants  resulting  and  of  spoilage 
incurred,  if  any.  Hence,  as  indicated 
under  paragraph  "G."  in  each  of  these 
general  rulings,  the  described  records  do 
not  need  to  be  kept  if  the  claim  for 
drawback  on  the  exported  articles  is  to 
be  determined  on  the  "appearing  in" 

It  is  noted  that  under  §  191.23(b). 
Customs  Regulations  (19  CFR 
191.23(b)),  drawback  is  allowable  on  the 
"appearing  in"  method  based  only  on 
the  amount  of  imported  or  substituted 
merchandise  that  appears  in  (or  is 
contained  in)  the  exported  articles.  In 
this  context,  however,  §  191.23(e)(2) 
requires  that  waste  records  (which 
would  include  records  of  shrinkage, 
gain  and  spoilage  incurred  in  the 
processing  of  piece  goods)  must  be  kept 
under  the  "appearing  in"  basis  if  such 
records  are  required  to  establish  the 
quantity  of  drawback-eligible 
merchandise  or  product  that  appears  in 
the  articles  that  are  claimed  for 
drawback. 

Moreover,  in  the  final  rule  document 
amending  the  drawback  regulations  that 
was  published  in  the  Federal  Register 
(63  FR  10970)  on  March  5,  1998,  as  T.D. 
98-16,  the  issue  was  raised  as  to  what 
records  under  the  "appearing  in"  basis 
were  needed  for  waste  and  for 
shrinkage,  gain,  and  spoilage  in  relation 
to  general  manufactiuing  drawback 
ruling  "X."  concerning  piece  goods 
manufactured  under  19  U.S.C.  1313(b). 
Specifically,  it  was  stated  that 


paragraphs  "F."  as  well  as  "G."  in  this 
general  ruling  pertaining,  respectively, 
to  "Waste"  and  "Shrinkage,  Gain,  and 
Spoilage"  seemed  to  be  in  conflict  with 
the  regulatory  requirements  for  claiming 
drawback  on  the  "appearing  in" 
method.  Customs,  in  response  to  this 
issue,  agreed  that  both  paragraphs  "F." 
and  "G."  in  the  general  ruling  would  be 
revised  consistent  vdth  the  regulatory 
provision  (§  191.23(e)(2))  that  records 
for  waste  and  for  shrinkage,  gain,  and 
spoilage  would  need  to  be  kept  if  they 
were  necessary  to  establish  the  quantity 
of  merchandise  (eligible  piece  goods) 
that  appeared  in  the  exported  articles 
(63  FR  at  10998).  However,  T.D.  98-16 
did  not  in  fact  make  the  corresponding 
changes  to  the  actual  text  of  this  general 
ruling  in  appendix  A  to  part  191. 

Accordingly,  paragrapns  "F."  and 
"G."  of  general  manufacturing  drawback 
ruling  "X."  dealing  with  "Waste"  and 
"Shrhikage,  Gain,  and  Spoilage", 
respectively,  for  piece  goods 
manufactured  under  19  U.S.C.  1313(b) 
will  now  be  revised  consistent  with 
§  191.23(e)(2).  Also,  inasmuch  as  the 
same  principle  applies  to  general 
manufactiuing  drawback  ruling  "XIV." 
for  woven  piece  goods  manufactured 
under  19  U.S.C.  1313(a),  as  discussed 
above,  paragraphs  "F."  and  "G."  of  this 
general  ruling  will  be  revised  as  well. 


Executive  Order  12866  and 
Inapplicability  of  Public  Notice  and 
Cotninent  and  Delayed  EffediTe  Date 
Requirements  and  the  Regulatory 
Flexibility  Act 

Because  the  amendments  to  the 
drawback  regulations  in  this  final  rule 
are  intended  merely  to  conform  with 
statutory  law.  notice  and  public 
procedure  are  inapplicable  and 
unnecessary  pursuant  to  5  U.S.C. 
553(b)(B).  and.  pursuant  to  5  U.S.C. 
553(d)(3).  a  delayed  effective  date  is  not 
required.  Because  this  document  is  not 
subject  to  the  requirements  of  5  U.S.C. 
553.  as  noted,  it  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Nor  do  the 
amendments  result  in  a  "significant 
regulatory  action"  under  E.O.  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
involved  in  this  final  rule  has 
previously  been  reviewed  and  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507)  and  assigned  OMB  Control 
Number  1515-0213.  This  rule  does  not 
substantively  change  the  existing 
approved  information  collection. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
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respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  OMB. 

List  of  Subjects  in  19  CFR  Part  191 

Claims,  Commerce,  Customs  duties 
and  inspection,  Drawback,  Exports, 
Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Part  191.  Customs  Regulations  (19 
CFR  part  191).  is  amended  as  set  forth 
below. 

PART  191— DRAWBACK 


1.  The  general  authority  citation  for 
part  191  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66, 1202 
(General  Note  22,  Harmonized  Tariff 
Schedule  of  the  United  States),  1313, 16f4. 

***** 

2.  Section  191.13  is  amended  by 
designating  its  existing  text  as  paragraph 
(a),  adding  a  heading  to  newly 
designated  paragraph  (a),  and  revising 
its  first  sentence,  and  by  adding  a  new 
paragraph  (b),  to  read  as  follows: 

§  1 91 .1 3    Packaging  materials. 

(a)  Imported  packaging  material. 
Drawback  of  duties  is  provided  in 

§  313(q)(l)  of  the  Act,  as  amended  (19 
U.S.C.  1313{q)(l)).  on  imported 
packaging  material  when  used  to 
package  or  repackage  merchandise  or 
articles  exported  or  destroyed  piusuant 
to  §31 3(a),  (b).  (c),  or  (j)  of  the  Act,  as 
amended  (19  U.S.C.  1313(a),  (b),  (c),  or 

(J))*   *   *  .  r  . 

(b)  Packaging  material  manufactured 

in  United  States  from  imported 
materials.  Drawback  of  duties  is 
provided  in  §  313(q)(2)  of  the  Act,  as 
amended  (19  U.S.C.  1313(q)(2)),  on 
packaging  material  that  is  manufactured 
or  produced  in  the  United  States  bom 
imported  materials  and  used  to  package 
or  repackage  articles  that  are  exported  or 
destroyed  imder  §  313(a)  or  (b)  of  the 
Act,  as  amended  (19  U.S.C.  1313(a)  or 
(b)).  Drawback  is  payable  on  the 
packaging  material  under  the  particular 
manufacturing  drawback  provision  to 
which  the  packaged  articles  themselves 
are  subject,  either  19  U.S.C.  1313(a)  or 
(b),  as  applicable.  The  drawback  will  be 
based  on  the  duty,  tax,  or  fee  that  is  paid 
on  the  imported  merchandise  used  to 
manufacture  or  produce  the  packaging 
material.  The  packaging  material  and 
the  imported  merchandise  used  in  its 
manufactiu^  or  production  must  be 
separately  identified  on  the  claim,  and 
all  other  information  and  documents 
required  for  the  particular  drawback 
provision  under  which  the  claim  is 


made  must  be  provided  for  the 
packaging  material  as  well  as  the 
imported  merchandise  used  in  its 
manufactiue  or  production,  for  purposes 
of  determining  Uie  applicable  drawback 
payable. 

3.  Section  191.171  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  191 .171    General;  drawback  allowance. 

(a)  General.  Section  313(p)  of  the  Act, 
as  amended  (19  U.S.C.  1313(p)), 
provides  for  drawback  on  the  basis  of 
qualified  articles  which  consist  of  either 
petroleum  derivatives  that  are  imported, 
duty-paid,  and  qualified  for  drawback 
under  the  unused  merchandise 
drawback  law  (19  U.S.C.  1313(j)(l)),  or 
petroleum  derivatives  that  are 
manufactured  or  produced  in  the  United 
States,  and  qualified  for  drawback  under 
the  manufacturing  drawback  law  (19 
U.S.C.  1313(a)  or  (b)). 
***** 

4.  Section  191.172  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§191.172    Definitions. 

***** 

(a)  Qualified  article.  "Qualified 
article"  means  ah  article  described  in 
headings  2707,  2708,  2710  through 
2715,  2901,  2902,  2909.19.14,  or  3901 
through  3914  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
In  the  case  of  an  article  described  in 
headings  3901  through  3914,  the 
definition  covers  the  article  in  its 
primary  forms  as  provided  in  Note  6  to 
chapter  39  of  the  HTSUS. 
***** 

5.  Section  191.173  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  1 91 .1 73    Imported  duty-paid  derivatives 
(no  manufacture). 

***** 

(e)  Amount  of  drawback.  The  amoimt 
of  drawback  payable  may  not  exceed  the 
amount  of  drawback  which  would  be 
attributable  to  the  imported  qualified 
article  under  19  U.S.C.  1313(j)(l)  which  . 
serves  as  the  basis  for  drawback. 

6.  Section  191.175  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a);  by  redesignating  the  existing  text  of 
paragraph  (b)  as  paragraph  (b)(1),  and 
adding  a  heading  to  newly  redesignated 
paragraph  (b)(1);  by  adding  a  new 
paragraph  (b)(2);  and  by  revising 
paragraph  (c),  to  read" as  follows: 

§  1 91 .1 75    Drawback  claimant; 
maintenance  of  records. 

(a)  Drawback  claimant.  A  drawback 
claimant  under  19  U.S.C.  1313(p)  must 
be  the  exporter  of  the  exported  article, 
or  the  refiner,  producer,  or  importer  of 


either  the  qualified  article  or  the 
exported  article.  *  *  * 

(b)  Certificate  of  manufacture  and 
delivery  or  delivery.  (1)  General.  *  *  * 

(2)  Article  substituted  for  the  qualified 
article,  (i)  Subject  to  paragraph  (b)(2)(iii) 
of  this  section,  the  manufacturer, 
producer,  or  importer  of  a  qualified 
article  may  transfer  to  the  exporter  an 
article  of  the  same  kind  and  quality  as 
the  qualified  article,  as  so  certified, 
respectively,  in  a  certificate  of 
manufactiu«  and  delivery  or  a  certificate 
of  delivery,  in  a  quantity  not  greater 
than  the  quantity  of  the  Qualified  article. 

(ii)  Subject  to  paragrapn  (b)(2)(iii)  of 
this  section,  any  intermediate  party  in 
the  chain  of  commerce  leading  to'the 
exporter  from  the  manufactiu-er, 
producer,  or  importer  of  a  qualified 
article  may  also  transfer  to  the  exporter 
or  to  another  intermediate  party  an 
article  of  the  same  kind  and  quality  as 
the  article  purchased  or  exchanged  from 
the  prior  transferor  (whether  the 
manufactiuer,  producer,  importer,  or 
another  intermediate  transferor),  as  so 
certified  in  a  certificate  of  delivery,  in 
a  quantity  not  greater  than  the  quantity 
of  the  article  purchased  or  exchanged. 

(iii)  Under  either  paragraph  (b)(2)(i)  or 
(b)(2)(ii)  of  this  section,  the  article 
transferred,  regardless  of  its  origin 
(imported,  manufactured,  substituted,  or 
any  combination  thereof),  so  designated 
on  a  certificate  of  delivery  or,  in  the  case 
of  the  manufacturer  or  producer  of  a 
qualified  article  under  19  U.S.C.  1313(a) 
or  (b),  on  a  certificate  of  manufactiu'e 
and  delivery,  will  be  the  qualified 
article  eligible  for  drawback  for 
purposes  of  section  131 3(p).  provided 
that  the  following  conditions  are  met: 

(A)  The  party  who  issues  the 
applicable  certificate  for  the  transferred 
article  must  expressly  state  on  the 
certificate  that  the  certificate  is  prepared 
pursuant  to  19  U.S.C.  1313(p)  (the 
article  may  not  be  designated  for  any 
other  drawback  purposes); 

(B)  The  party  must  certify  to  the 
Commissioner  of  Customs  on  the 
certificate  or  an  attachment  that  it  has 
not.  and  will  not.  designate  on  that 
certificate  and  on  any  other  such 
certificates  issued  a  quantity  of  the 
article  greater  than  the  amount  eligible 
for  drawback;  and 

(C)  The  party  must  certify  to  the 
Commissioner  of  Customs  on  the 
applicable  certificate  or  on  an 
attachment  that  it  will  maintain 
appropriate  records  which  establish  that 
it  has  not  designated  on  any  such 
certificates  issued  a  greater  quantity 
than  the  amoimt  eligible  for  drawback. 

(c)  Maintenance  of  records.  The 
manufacturer,  producer,  importer, 
transferor,  exporter  and  drawback 
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claimant  of  the  qualified  article  and  the 
exported  article  must  all  maintain  their 
appropriate  records  required  by  this 
part. 

7.  In  appendix  A  to  part  191.  general 
manufacturing  drawback  rulings  "X." 
and  "XIV.",  respectively,  are  amended 
by  adding  a  sentence  after  the  ihird 
sentence  of  paragraph  "F.".  and  by 
adding  a  sentence  at  the  end  of 
paragraph  "G.",  to  read  as  follows: 

Appendix  to  Part  191 — General 
Manufacturing  Drawback  Rulings 


X.  General  Manufacturing  Drawback  Ruling 
Under  19  U.S.C.  1313(b)  for  Piece  Goods 
(T.D.  83-73) 


F.  Waste 

*  *   •  If  necessary  to  establish  the  quantity 
^    of  merchandise  (eUgible  piece  goods) 

appearing  in  the  exported  articles,  such 
waste  records  will  also  be  kept.  *  *  • 

G.  Shrinkage,  Gain,  and  Spoilage 

*  *   *  If  necessary  to  establish  the  quantity 
of  merchandise  (eligible  piece  goods) 
appearing  in  the  exported  articles,  such 
records  for  shrinkage,  gain  and  spoilage  will 
also  be  kept. 
***** 

XIV.  General  Manufacturing  Drawback 
Ruling  Under  19  U.S.C.  1313(a)  for  Woven 
Piece  Goods  (T.D.  83-84) 


F.  Waste 

*  *  *  If  necessary  to  establish  the  quantity 
of  merchandise  (eligible  piece  goods) 
appearing  in  the  exported  articles,  such 
waste  records  will  also  be  kept.  *   *   • 

G.  Shrinkage.  Gain,  and  Spoilage 

*  *   *  If  necessary  to  establish  the  quantity 
of  merchandise  (eligible  piece  goods) 
appearing  in  the  exported  articles,  such 


records  for  shrinkage,  gain,  and  spoilage  will 
also  be  kept. 


Robert  C.  Bonner, 

Commissioner  of  Customs. 
Approved:  April  1,  2002. 
Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  251-0326a;  FRL-7160-8] 

Revisions  to  the  Califomia  State 
Implementation  Plan,  Monterey  Bay 
Unified  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKW:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
Monterey  Bay  Unified  Air  Pollution 
Control  District  (MBUAPCD)  portion  of 
the  Califomia  State  Implementation 
Plan  (SIP).  This  revision  concerns 
oxides  of  nitrogen  (NOx)  emissions  from 
electric  power  boilers.  We  are  approving 
the  local  rule  that  regulates  these 
emission  sources  under  the  Clean  Air 
Act  as  amended  in  1990  (GAA  or  the 
Act). 

DATES:  This  rule  is  effective  on  June  7, 
2002,  without  further  notice,  unless 
EPA  receives  adverse  comments  by  May 
8.  2002.  If  we  receive  such  comment,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect. 

Table  1.— Submitted  Rule 


ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4).  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Califomia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street. 

Sacramento,  CA  95812. 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  24580  Silver  Qoud 

Court.  Monterey.  CA  93940. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chamjit  Bhullar,  Rulemaking  Office 
(AIR-4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  (415)  972-3960. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rule  did  the  State  submit? 

B.  Are  there  other  versions  of  this  rule? 

C.  What  is  the  purpose  of  the  submitted 
rule? 

II.  EPA's  Evaluation  and  Action. 

A.  How  is  EPA  evaluating  the  rule? 

B.  Does  this  rule  meet  the  evaluation 
criteria? 

C.  Public  comment  and  final  action. 

III.  Background  information. 

A.  Why  was  this  rule  submitted? 

IV.  Administrative  Requirements 


I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  mle  we  are  approving 
with  the  dates  that  it  was  adopted  by  the 
local  air  agency  and  submitted  by  the 
Califomia  Air  Resources  Board  (CARB). 


Local  agency 


MBUAPCD 


Rule# 


431 


Rule  title 


Emissions  from  Electric  Power  Boilers 


Adopted         Submitted 


10/17/01 


11/07/01 


On  February  22,  2002,  this  mle 
submittal  was  found  to  meet  the 
completeness  criteria  in  40  CFR  Part  51 
Appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  This 
Rule? 

MBUAPCD  adopted  a  version  of  this 
mle  on  December  17, 1997,  which  EPA 
approved  into  the  SIP  on  December  13, 
1998.  MBUAPCD  adopted  revisions  to 
this  mle  on  October  17.  2001,  which 


were  submitted  to  EPA  for  SIP  approval 
onNovember  7,  2001. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule? 

MBUAPCD  Rule  431  provides 
limitations  on  emissions  of  nitrogen 
oxides  (NOx)  and  carbon  monoxide 
(CO)  during  the  combustion  of  natural 
gas  or  fuel  oil  by  boilers  providing 
steam  for  electric  power  generation. 
This  revision  is  designed  primarily  to 
allow  additional  time  for  compliance 


with  the  10  ppm  NOx  limit  on  Unit  7- 
1  at  the  Moss  Landing  Power  Plant,  for 
a  period  of  seven  months.  The  TSD  has 
more  information  about  this  mle. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  This  Rule? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
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sections  182(a)(2)(A)  and  182(f)),  and 
must  not  relax  existing  requirements 
(see  sections  110(1)  and  193). 

Since  MBUAPCD  is  in  attainment  for 
ozone,  RACT  requirements  do  not 
apply.  Rule  431  is  revised  primarily  to 
allow  additional  time  for  compliance 
with  the  10  ppm  NOx  limit  on  Unit  7- 
1  for  a  period  of  seven  months  (fi^m 
December  31,  2001  to  July  31,  2002). 

rrhe  mle  has  also  been  revised  to 
ronove  obsolete  provisions. 

B.  Does  This  Rule  Meet  the  Evaluation 
Criteria? 

Enforceability  requirements  have 
already  been  met  in  the  previous 
approval  of  this  Rule.  We  believe  this 
rule  is  consistent  with  the  relevant 
policy  and  guidance  regarding 
enforceability,  and  SIP  relaxations.  The 
TSD  has  more  information  on  our 
evaluation. 

C.  Public  Comment  and  Final  Action. 


As  authorized  in  section  110(k)(3)  of 
tlie  Act,  EPA  is  fully  approving  the 
submitted  rule  because  we  believe  it 
fulfills  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval  and  we  therefore  are  finalizing 
it  without  proposing  it  in  advance. 
However,  in  the  Proposed  Rules  section 
of  this  Federal  Register,  we  are 
simultaneously  prpposing  approval  of 
the  same  submitted  mle.  If  we  receive 
adverse  comments  by  May  8,  2002,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect,  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  June  7,  2002. 
This  action  will  incorporate  this  mle 
into  the  federally  enforceable  SIP. 

m.  Background  Information 

A.  Why  Was  This  Rule  Submitted? 

NOx  helps  produce  ground-level 
ozone,  smog  and  particulate  matter, 
which  harm  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
control  NOx  emissions.  Table  2  lists 
some  of  the  national  milestones  leading 
to  the  submittal  of  this  local  agency 
NOx  rule. 


TABLE  2.— Ozone  Nonattainment 
Milestones 


Date 


March  3,  1978 


May  26,  1988 


November  15, 
1990. 


May  15, 1991 


Event 


EPA  promulgated  a  list  of 
ozone  nonattainment 
areas  under  the  Clean  Air 
Act  as  amended  In  1977. 
43  FR  8964;  40  CFR 
81 .305. 

EPA  notified  Governors  that 
parts  of  their  SIPs  were 
1988  inadequate  to  attain 
and  maintain  the  ozone 
standard  and  requested 
that  they  correct  the  defi- 
ciencies (EPA's  SIP-Call). 
See  section  110(a)(2)(H) 
of  tt>e  pre-amended  Ad. 

Clean  Air  Act  Amendments 
of  1990  were  enacted. 
Pub.  L.  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C. 
7401 -7671 q. 

Section  182(a)(2)(A)  requires 
that  ozone  nonattainment 
areas  correct  deficient 
RACT  rules  by  this  date. 


rv.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  mle  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenunent  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,' November  9,  2000).  This 


action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  the  state  mles  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SEP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensiis 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  mle 
may  t^e  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  mle,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  mle 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
TWs  action  is  not  a  "major  mle"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Jime  7,  2002. 
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Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
'such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  hicorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  1.  2002. 
Keith  Takata, 
Acting  Regional  Administrator.  Region  IX. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(292)  to  read  as 
follows: 

§52.220    MfitlflcaHen  of  plan. 

***** 

(292)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  November  7,  2001,  by  the  Governor's 
designee. 

(i)  hicorporation  by  reference. 

(A)  Monterey  Bay  Air  Pollution 
Control  District. 


(1)  Rule  431,  adopted  on  October  17, 
2001. 

***** 

[FR  Doc.  02-8293  Filed  4-5-02;  8:45  am] 
BHXINO  CODE  6a60-S0-P 

ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  210-0306a;  FRL-7165-2] 

Revisions  to  ttie  California  State 
Implementation  Plan,  Soutti  Coast  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  South 
Coast  Air  Quality  Management  District 
(SCAQMD)  portion  of  the  California 
State  hnplementation  Plan  (SIP).  These 
revisions  concern  nitrogen  oxides  (NOx) 
emissions  from  fuel  burning  equipment 
and  from  boilers,  steam  generators, 
process  heaters,  and  from  water  heaters. 
We  are  approving  local  rules  imder  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act). 

DATES:  This  rule  is  effective  on  June  7, 
2002  without  further  notice,  imless  EPA 
receives  adverse  comments  by  May  8, 
2002.  If  we  receive  such  comments,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
You  can  inspect  a  copy  of  the 
submitted  rule  revisions  and  EPA's 

TABLE  1  .—Submitted  Rules 


technical  support  doounents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  a  copy 
of  the  submitted  rule  revisions  and 
TSDs  at  the  following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building,  - 

1200  Pennsylvania  Avenue,  NW., 

Washington  DC  20460. 
California  Air  Resoiuces  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
South  Coast  Air  Quality  Management 

District,  21865  East  Copley  Drive, 

Diamond  Bar,  CA  91765. 
FOR  FURTHER  IttFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Enviroiunental  Protection  Agency, 
Region  DC;  (415)  947-4118. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  docvunent,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  are  the  changes  or  purposes  to  the 
submitted  rules? 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

C.  Public  comment  and  final  action 

D.  EPA  recommendation  to  hirther 
improve  the  rules 

m.  Background  Information 

A.  Why  were  these  rules  submitted? 
IV.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  date  that  they  were 
adopted  by  the  local  air  agency  and 
submitted  by  the  California  Ak 
Resoiuces  Board  (CARB). 


Local  agency 

Rule  No. 

Rule  title 

Adopted 

Submitted 

SCAQMD 

SCAQMD  

1146 
1146.2 

Emission  of  Oxides  of  Nitrogen  from  Industrial,  Institutional, 
and  Commercial  Boilers,  Steam  Generators,  and  Process 
Heaters. 

Emission  of  Oxides  of  Nitrogen  from  Large  Water  Heaters 
and  Small  Boilers. 

11/17/00 
01/09/98 

05A)8/01 
05/18/98 

On  July  20,  2001  and  July  17, 1998, 
respectively,  these  submittals  were 
found  to  meet  the  completeness  criteria 
in  40  CFR  Part  51  Appendix  V,  which 
must  be  met  before  formal  EPA  review. 


B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  a  version  of  SCAQMD 
Rule  1146  into  the  SIP  on  September  6, 
1995  (60  FR  46220).  There  are  no 
previous  versions  of  SCAQMD  Rule 
1146.2  in  the  SIP. 

The  SCAQMD  also  adopted  revisions 
to  the  SlP-approved  version  of  Rule 


1146  on  Jime  16,  2000,  and  CARB 
submitted  them  to  us  on  February  8, 
2001.  While  we  can  act  on  only  the  most 
recently  submitted  version,  we  have 
reviewed  materials  provided  with  the 
previous  submittal. 
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C.  What  Are  the  Changes  or  Purposes  to 
the  Submitted  Rules? 

The  changes  to  revised  SCAQMD  Rule 
1146  are  as  follows: 

•  The  NOx  emission  limit  is  lowered 
from  40  to  30  ppmv  by  phasing-in 
partially  on  January  1,  2002  and 
partially  on  July  1.  2002. 

•  Requirements  for  annual  emission 
testing  are  added. 

•  A  requirement  for  totalizing  fuel 
flow  meters  for  units  burning  both 
gaseous  fuel  and  non-gaseous  fuel  is 
added. 

•  A  one-time  exemption  for  facilities 
that  exceeded  the  90,000  therms  per 
year  fuel  usage  threshold  in  1996  was 
added. 

The  purpose  for  Rule  1146.2  is  to 
regulate  NOx  and  CO  emissions  fi-om 
any  natural-gas  fired  large  commercial 
water  heater,  small  industrial  boiler,  or 
process  heater  with  a  rated  heat  input 
capacity  starting  at  75,000  Btu  per  hoiu 
up  to  2,000,000  Btu  per  hour. 

n.  EPA's  Evaluation  and  Action 

A  How  Is  EPA  Evaluating  the  Rules? 

IGenerally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
CAA),  must  require  Reasonably 
Available  Control  Technology  (RACT) 
for  major  sources  of  NOx  in  ozone 
nonattainment  areas  (see  section  182(f) 
and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193).  The  SCAQMD  regulates  an 
extreme  ozone  nonattaiiunent  area  (see 
40  CFR  part  81).  Such  areas  must  fulfill 
RACT  for  all  major  sources  of  NOx 
pursuant  to  sections  107(d)  and  182(f)  of 
the  CAA. 

'Guidance  and  policy  dociunents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 

following: 

•  Requirements  for  Preparation, 

Adoption,  and  Submittal  of 
Implementation  Plans,  U.S.  EPA,  40 
CFR  part  51. 

I  •  Issues  Relating  to  VOC  Regulation 
Outpoints,  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24, 1 987  Federal  Register 
Notice,  (Blue  Book),  notice  of 
availability  published  in  the  May  25, 
1988  Feder^  Register. 

•  State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (the  "NOx 
Supplement  to  the  General  Preamble"), 
U.S.  EPA.  57  FR  55620  (November  25, 

1992). 

•  Cost-Effective  Nitrogen  Oxides 
(NOx)  Reasonably  Available  Control 

;  'echnology  (RACT),  U.S.  EPA  Office  of 


Air  Quality  Planning  and  Standards 
(March  16, 1994). 

•  State  Implementation  Plans:  Policy 
Regarding  Excess  Emissions  During 
Malfunctions,  Startup,  and  Shutdown, 
U.S.  EPA,  Office  of  Air  Quality  Plaiming 
and  Standards  (September  20, 1999). 

•  Determination  of  Reasonably 
Available  Control  Technology  and  Best 
Available  Retrofit  Control  Technology 
for  Industrial,  Institutional,  and 
Commercial  Boilers,  Steam  Generators, 
and  Process  Heaters,  CARB  (July  18, 
1991). 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  the  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability,  RACT,  and  Sff 
relaxations. 

C.  Public  Comment  and  Final  Action 
As  authorized  in  section  110(k)(3)  of 

the  CAA,  EPA  is  fully  approving 
submitted  SCAQMD  Rules  1146  and 
1146.2  because  we  believe  they  fulfill 
all  relevant  requirements.  We  do  not 
think  anyone  will  object  to  this,  so  we 
are  finalizing  the  approval  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  May  8,  2002,  we  will 
publish  a  timely  withdrawed  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  Jime  7,  2002. 
This  will  incorporate  these  rules  into 
the  federally-enforceable  SIP. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

D.  EPA  Recommendation  To  Further 
Improve  the  Rules 

The  Rule  1146.2  TSD  describes  an 
additional  rule  revision  that  does  not 
affect  EPA's  current  action  but  is 
reconamended  for  the  next  time  the  local 
agency  modifies  the  rule. 

m.  Background  Infonnation 

A.  Why  Were  these  Rules  Submitted? 

NOx  helps  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  Section 


110(a)  of  the  CAA  requires  states  to 
submit  rules  that  control  NOx 
emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  rules. 

TABLE  2.— Ozone  Nonattainment 
Milestones 


Date 


March  3,  1978 


May  26.  1988 


Event 


Novemt)er  15, 
1990. 


May  15.  1991 


EPA  promulgated  a  list  of 
ozone  nonattainment 
areas  under  the  Clean  Air 
Act  as  amended  in  1977. 
43  FR  8964;  40  CFR 
81.305. 

EPA  notified  Governors  that 
parts  of  their  SIPs  were  in- 
ade()uate  to  attain  artd  - 
maintain  the  ozone  stand- 
ard and  requested  that 
ttiey  con-ect  the  defi- 
ciencies (ERA'S  SIP-Call). 
See  section  110(a)(2)(H) 
of  tt>e  pre-amended  Clean 
Air  Act. 

Clean  Air  Act  Amendments 
of  1990  were  enacted. 
Pub.  L.  101-549,  104  Stat. 
2399.  codified  at  42  U.S.C. 
7401-7671 Q. 

Section  182(a)(2)(A)  requires 
that  ozone  nonattainnient 
areas  connect  deficient 
RACT  ailes  by  this  date. 


IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
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between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  biu'den  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.}. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
caimot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 


action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  7.  2002.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  piirposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
oxides.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  8.  2002. 
Keith  Takata. 

Acting  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F— Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(255)(i)(F)  and 
(284)(i)(B)(2)  to  read  as  follows: 

S  52.220    Menttncation  Of  ptan. 

(c)*   *   * 
(255)*   *    * 

(i)*  •   ' 

(F)  South  Coast  Air  Quality 
Management  District. 

(])  Rule  1146.2.  adopted  on  January  9. 
1998. 


(284)*    *   * 

(i)*    *    * 

(B)*   *   * 

(2)  Rule  1146.  adopted  on  November 
17.2000. 
***** 

|FR  Doc.  02-8291  Filed  4-5-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  259-0332C;  FRL-715a-9] 

Intarlfn  Final  Datormlnatlon  That  the 
Stata  of  California  Haa  Corrected 
Deficlenclea  and  Stay  of  Sanctiona, 
South  Coast  Air  Quality  Management 
District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  determination. 

summary:  Elsewhere  in  today's  Federal 
Register,  EPA  has  published  a  direct 
final  rulemaking  fully  approving  the 
State  of  California's  submittal  of  a 
revision  to  the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  portion 
of  the  State  Implementation  Plan  (SIP). 
We  have  also  published  a  proposed 
rulemaking  to  provide  the  public  with 
an  opportunity  to  comment  on  EPA's 
action.  If  a  person  submits  adverse 
comments  on  our  direct  final  action,  we 
will  withdraw  our  direct  final  rule  and 
will  consider  any  comments  received 
before  taking  final  action  on  the  State's 
submittal.  Based  on  the  proposed  full 
approval,  we  are  making  an  interim 
final  determination  by  this  action  that 
the  State  has  corrected  the  deficiencies 
for  which  a  sanctions  clock  began  on 
August  25,  2000.  This  action  will  stay 
the  imposition  of  the  offset  sanction  and 
defer  the  imposition  of  the  highway 
sanction.  Although  this  action  is 
effective  upon  publication,  we  will  take 
comment.  If  no  comments  are  received 
on  our  approval  of  the  State's  submittal 
and  on  our  interim  final  determination, 
the  direct  final  action  published  in 
today's  Federal  Register  will  also 
finalize  our  determination  that  the  State 
has  corrected  the  deficiencies  that 
started  the  sanctions  clock.  If  comments 
are  received  on  our  approval  or  on  this 
interim  final  determination,  we  will 
publish  a  final  rule  taking  into 
consideration  any  comments  received. 
DATES:  This  interim  final  determination 
is  effective  April  8,  2002.  Comments 
must  be  received  by  May  8,  2002. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  diuing  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and  "TSD 
at  the  following  locations: 
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Rulemaking  Office  (AIR-4),  Air 
Division.  U.S.  Environmental 
Protection  Agency.  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 

Califomia  Air  Resoiuces  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 

South  Coast  Air  Quality  Management 
District,  21865  East  Copley  Drive, 
Diamond  Bar,  CA  91765. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Petersen,  Rulemaking  Office  (AlR-4), 

U.S.  Environmental  Protection  Agency, 

Region  DC;  (415)  947-4118. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 

and  "our"  refer  to  EPA. 

L  Background 

On  March  23, 1988,  the  State  of 
Califomia  submitted  a  revision  to  Rule 
444  in  the  SCAQMD  portion  of  the  SIP, 
which  we  disapproved  in  part  on  July 
26,  2000  (65  FR  45912).  Our  disapproval 
action  started  an  18-month  clock 
beginning  on  August  25,  2000  for  the 
imposition  of  one  sanction  (followed  by 
a  second  sanction  6  months  later)  and 
a  24-month  clock  for  promulgation  of  a 
Federal  Implementation  Plan  (FIP).  The 
State  subsequently  submitted  revised 
Rules  208  and  444  on  January'22,  2002. 
We  have  taken  direct  final  action  on  this 
submittal  piusuant  to  our  modified 
direct  final  policy  set  forth  at  59  FR 
24054  (May  10, 1994).  In  the  Rules 
section  of  today's  Federal  Register,  we 
have  issued  a  direct  final  full  approval 
of  the  State  of  Califomia's  submittal  of 
its  SIP  revision.  In  addition,  in  the 
Proposed  Rides  section  of  today's 
Federal  Register,  we  have  proposed  full 
approval  of  the  State's  submittal.  Based 
on  the  proposed  full  approval  set  forth 
in  today's  Federal  Re^er.  we  believe 
that  it  is  more  likely  than  not  that  the 
State  has  corrected  the  original 
disapproval  deficiencies.  Therefore,  we 
are  talcing  this  final  rulemaking  action, 
effective  on  publication,  finding  that  the 
State  has  corrected  the  deficiencies. 
However,  we  are  also  providing  the 
public  with  an  opportimity  to  comment 
on  this  final  action.  If,  based  on  any 
comments  on  this  action  and  any 
comments  on  our  proposed  full 
approval  of  the  State's  submittal,  we 
determine  that  the  State's  submittal  is 
not  fully  approvable  and  this  final 
action  was  inappropriate,  we  will  either 
propose  or  take  final  action  finding  that 
the  State  has  not  corrected  the  original 


disapproval  deficiencies.  As 
appropriate,  we  will  also  issue  an 
interim  final  determination  or  a  final 
determination  that  the  deficiency  has 
been  corrected. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  August  25,  2000  (65  FR  45912). 
However,  this  action  will  stay  the 
imposition  of  the  offsets  sanction  and 
will  defer  the  imposition  of  the  highway 
sanction.  If  our  direct  final  action  fully 
approving  the  State's  submittal  becomes 
"^effective,  such  action  will  permanently 
stop  the  sanctions  clock  and  will 
permanently  lift  any  imposed,  stayed  or 
deferred  sanctions.  If  we  must  wididraw 
the  direct  final  action  based  on  adverse 
comments  and  we  subsequently 
determine  that  the  State,  in  fact,  did  not 
correct  the  disapproval  deficiencies,  we 
will  also  determine  that  the  State  did 
not  correct  the  deficiencies  and  the 
sanctions  consequences  described  in  the 
sanctions  mle  will  apply.  See  40  CFR 
52.31. 

n.  EPA  Action 

We  are  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiencies  that  started  the 
sanctions  clock.  Based  on  this  action, 
imposition  of  the  offset  sanction  will  be 
stayed  and  imposition  of  the  highway 
sanction  will  be  deferred  until  our 
direct  final  action  fully  approving  the 
State's  submittal  becomes  effective  or 
until  we  take  action  proposing  or  finally 
disapproving  in  whole  or  part  the  State 
submittal.  If  our  direct  final  action  fully 
approving  the  State  submittal  becomes 
effective,  at  that  time  any  sanctions 
clocks  will  be  permanently  stopped  and 
any  imposed,  stayed,  or  deferred 
sanctions  will  be  permanently  lifted. 

Because  we  have  preliminarily 
determined  that  the  State  has  an 
approvable  submittal,  relief  from 
sanctions  should  be  provided  as  quickly 
as  possible.  Therefore,  we  are  invoking 
the  good  cause  exception  to  the  30-day 
notice  requirement  of  the 
Administrative  Procedure  Act  because 
the  pmpose  of  this  notice  is  to  relieve 
a  restriction.  See  5  U.S.C.  553(d)(1). 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regiUatory  action"  and 
.   therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  stays  and  defers  federal 
sanctions.  Accordingly,  the 
administrator  certifies  that  this  mle  will 
not  have  a  sigmficant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 


only  stays  an  imposed  sanction  and 
defers  the  imposition  of  another,  it  does 
not  contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  For  the  same 
reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10, 1998).  This  mle  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
stays  a  sanction  and  defers  another' one, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  TTiis  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

This  mle  does  not  contain  technical 
standards,  thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  As  required  by  section  3  of 
Executive  Order  12988  (61  FR  4729, 
Febmary  7,  1996),  in  issuing  this  rule, 
EPA  has  taken  the  necessary  steps  to 
ehminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  mle  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order. 

This  mle  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
"The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  RegiUatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  mle  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  .includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the  mle) 
that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary, 
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or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 
promulgating  the  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously.  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of  April  8. 
2002.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental 
regulations.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  1.  2002. 
Keith  Takata, 

Acting  Regional  Administrator,  Region  IX. 
(FR  Doc.  02-8286  Filed  4-5-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

ICA  25»-0332a;  FRL-715a-7] 

Ravisions  to  ttta  California  State 
Imptomantation  Plan,  South  Coast  Air 
Quality  Management  District 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the  South 
Coast  Air  Quality  Management  District 
(SCAQMD)  portion  of  the  California 
State  hnplementation  Plan  (SIP).  This 
revision  concerns  the  emission  of 
particulate  matter  (PM-10)  from  open 
fires.  We  are  approving  local  rules  that 
regulate  this  emission  source  under  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act). 

DATES:  This  rule  is  effective  on  June  7, 
2002  without  further  notice,  unless  EPA 
receives  adverse  comments  by  May  8. 
2002.  If  we  receive  such  comments,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105. 
You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  DC  office  during  normal 
business  hours.  You  may  also  see  copies 
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of  the  submitted  rule  revisions  and  TSD 
at  the  following  locations: . 
Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building, 

1200  Pennsylvania  Avenue,  NW., 

Washington,  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
South  Coast  Air  Quality  Management 

District,  21865  East  Copley  Drive, 

Diamond  Bar,  CA  91765. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  DC;  (415)  947-4118. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  dociunent,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
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L  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  date  that  they  weref 
.  adopted  by  the  local  air  agency  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Rule  title 


Permit  and  Bum  Authorization  for  Open  Burning 
Open  Fires 


Adopted 


12/21/01 
12/21/01 


Submitted 


01/22/02 
01/22/02 


On  February  26.  2002.  this  submittal 
was  found  to  meet  the  completeness 
criteria  in  40  CFR  part  51.  appendix  V, 
which  must  be  met  before  formal  EPA 
review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  into  the  SIP  on 
November  8. 1999  (64  FR  60687)  a 
version  of  Rvde  208.  adopted  on  January 
5, 1990.  We  approved  into  the  SIP  on 
July  26,  2000  (65  FR  45912)  a  version  of 
Rule  444,  adopted  on  October  2, 1987. 


C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions? 

The  purpose  of  the  submitted  revised 
Rules  208  and  444  is  to  remedy  the 
deficiencies  cited  in  the  limited 
approval  of  Rule  444  on  July  26,  2000 
(65  FR  45912). 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally.  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
CAA)  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193).  Section  189(b)  of  the  CAA  requires 


serious  nonattainment  areas  with 
significant  PM-10  sources  to  adopt  best 
available  control  measures  (BACM), 
including  best  available  control 
technology  (BACT).  SCAQMD  is  a 
serious  PM-10  nonattainment  area  and 
must  meet  the  requirements  of  BACM/ 
BACT.  BACM/BACT  is  not  required  for 
source  categories  that  are  not  significant 
[de  minimus)  and  there  are  no  major 
sources.  See  Addendum  to  the  General 
Preamble  for  the  Implementation  of 
Title  I  of  Oie  Clean  Air  Act  Amendments 
of  1990.  59  FR  41998  (August  16, 1994). 

The  following  guidance  documents 
were  used  for  reference: 


Federal  Register / Vol.  67,  No.  67 /Monday.  April  8,  2002 /Rules  and  Regulations 16645 


•  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans,  U.S.  EPA,  40 
CFR  part  51. 

•  General  Preamble  Appendix  03 — 
Prescribed  Burning  Control  Measures 
(57  FR  18072.  April  28,  1992). 

•  Prescribed  Burning  Background 
Document  and  Technical  Information 
Document  for  Best  Available  Control 
Measures  (EPA-450/2-92-003). 

•  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990,  57  FR 
13498,  13540  (April  16,  1992). 

•  Addendum  to  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990,  59 
FR  41998  (August  16, 1994). 

^  PM-10  Guideline  Document,  EPA- 
452/R-93-O08. 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  the  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability,  SIP  relaxations, 
and  fulfilling  BACM/BACT.  All  of  the 
deficiencies  identified  in  our  previous 
limited  approval  and  limited 
disapproval  action  on  Rule  444  have 
been  adequately  addressed  a^  follows: 

•  (An  overall  approach  should  be 
used  for  approving  burns  based  on  an 
evaluation  of  the  airshed's  capacity/ 
capability  to  disperse  emissions  on 
permissive-bum  days  so  that  cumulative 
PM-10  emissions  from  all  bums  and 
other  PM-10  sources  in  the  airshed  will 
not  cause  or  contribute  to  violations  of 
the  PM-10  National  Ambient  Air 
Quality  Standards.)  Alternatively,  the 
District  related  the  airshed's  capacity/ 
capability  to  disperse  emissions  to 
specific  meteorological  conditions  in 
specific  air  basins.  444(c)(10  and  11). 
Open  burning  is  prohibited,  unless 
permissive-bum  day  or  marginal-bum 
day  requirements,  related  to 
meteorological  conditions  and  to  the 


California  1-hr  ozone  standard,  are  met. 
444(c)(14).  We  have  determined  that 
this  approach  fulfills  BACM 
requirements. 

•  (The  mle  should  encourage  bumers 
to  complete  volimtary  burning  training 
and  to  use  emission  reduction 
techniques  by  offering  incentives,  such 
as  priority  permission  to  bum  on  a 
permissive-bum  day.)  The  mle  requires 
prioritizing  authorization  of  bum 
requests  based  on  the  burner's 
demonstrated  level  of  burning  training 
and  on  measures  identified  in  the  smoke 
management  plan  to  reduce  emissions. 
444(d)(7)(E).  We  have  determined  that  ' 
these  incentives  fulfill  BACM 
requirements. 

Other  revisions  that  improve  Rule  444 
are  as  follows: 

•  Thresholds  were  established  for 
maximum  daily  bum  acreage. 

•  The  permissible  window  for 
burning  was  refined. 

•  Smoke  management  plans  are 
required  for  projects  larger  than  10 
acres. 

•  Many  definitions  were  added. 

•  The  rule  applicability  and 
prohibition  on  residential  burning  were 
clarified. 

•  Exemptions  for  fire  suppression 
training,  burning  of  Russian  thistle,  and 
ignition  of  pyrotechnics  were  clarified. 

Exemptions  were  added  to  Rule  444 
for  fireworks,  pyrotechnic  displays, 
explosive  detonations  and  fire  effects. 
This  includes  special  effects  used  for 
filming,  video  recordings,  and  theatrical 
productions,  although  fire  effects  are 
limited  to  30  minutes  and  clean  fuels. 
These  source  categories  are  de  minimus, 
therefore  section  110(1)  of  the  CAA  is 
not  violated. 

Rule  208  was  revised  to  be  consistent 
with  Rule  444  as  follows: 

•  Authority  for  the  local  fire 
protection  agency  to  issue  a  bum 
permit,  in  addition  to  the  Executive 
Officer,  was  added. 


•  The  requirement  to  obtain  bum 
authorization  from  the  Executive  Officer 
for  each  day  of  burning  was  added.  The 
TSD  has  more  information  on  our 
evaluation. 

C.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  CAA,  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this,  so 
we  are  finalizing  the  approval  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules,  ff  we  receive  adverse 
comments  by  May  8.  2002.  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  June  7,  2002. 
This  will  incorporate  these  mles  into 
the  federally-enforceable  SIP. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  direct  final 
rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

m.  Background  Information 

Why  Was  This  Rule  Submitted?^ 

PM-10  harms  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requfres  states  to  submit  regulations  that 
control  PM-10  emissions.  Table  2  lists 
some  of  the  national  milestones  leading 
to  the  submittal  of  local  agency  PM-10 
rules. 


Table  2.— PM-10  Nonattainment  Milestones 


Date 


March  3,  1978 

July  1,  1987  

November  15.  1990 
November  15,  1990 


Event 


EPA  promulgated  a  list  of  total  suspended  particulate  (TSP)  nonattainment  areas  under  the  Clean  Air  Act, 
as  amended  in  1 977.  43  FR  8964;  40  CFR  81 .305. 

EPA  replaced  the  TSP  standards  with  new  PM  standards  applying  only  up  to  10  microns  in  diameter  (PM- 
10).  52  FR  24672.  .,„^ 

Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat.  2399,  codified  at  42  U.S.C. 
7401-7671 Q. 

PM-10  areas  meeting  the  qualifications  of  section  107(d)(4)(B)  of  the  CAA  were  designated  nonattainment 
by  operation  of  law  and  classified  as  moderate  pursuant  to  section  188(a).  States  are  required  by  sec- 
tion 110(a)  to  submit  mles  regulating  PM-10  emissions  in  order  to  achieve  the  attainment  dates  speci- 
fied in  section  188(c). 
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IV.  AdministratiTe  Reqairements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  {5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
dction  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  fi-om  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 


failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  7,  2002.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  1.  2002. 
Keith  Takata. 
Acting  Regional  Administrator.  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)  (293)  to  read  as 
follows: 

§52.220    Identification  of  plan. 

***** 

(c)  *  *  * 

(293)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  January  22,  2002,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  South  Coast  Air  Quality 
Management  District. 

(1)  Rules  208  and  444,  adopted  on 
December  21,  2001. 
***** 

[FR  Doc.  02-8287  Filed  4-5-02;  8:45  ami 

BILUNG  COOE  6560-SO-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[KY  1 16;  KY  1 19-20021 4{c);  FRL-7166-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Kentucky;  Withdrawal  of  Direct  Final 
Rule 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

summary:  On  February  12,  2002  (67  FR 
6411).  EPA  published  a  direct  final 
approval  of  a  revision  to  the  Kentucky 
State  Implementation  Plan  (SIP)  which 
pertained  to  the  Kentucky  portion  of  the 
Cincinnati-Hamilton  non-attainment 
area.  The  direct  final  action  was 
published  without  prior  proposal 
because  EPA  anticipated  no  adverse 
comment.  EPA  stated  in  the  direct  final 
rule  that  if  EPA  received  adverse 
comment  by  March  14,  2002,  EPA 
would  publish  a  timely  withdrawal  in 
the  Federal  Register.  EPA  subsequently 
received  adverse  comments  on  the 
direct  final  rule.  Therefore,  EPA  is 
withdrawing  the  direct  final  approval. 
EPA  will  address  the  comments  in  a 
subsequent  final  action  based  on  the 
parallel  proposal  also  published  on 
February  12,  2002  (67  FR  6459).  As 
stated  in  the  parallel  proposal,  EPA  will 
not  institute  a  second  comment  period 
on  this  action. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  on  February  12,  2002,  is 
withdrawn  as  of  April  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Terry  at  (404)  562-9032.  or  by 
electronic  mail  at  Terry.mndy®epa.gov. 
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List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Ozone.  Particulate  matter, 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  21,  2002. 
Michael  V.  Peyton, 

Acting  Re^onal  Adniinistrator,  Region  4. 
(FR  Doc.  02-7938  Filed  4-5-02;  8:45  am] 
BILUNG  COOE  66eO-50-P 


FEDERAL  COIfliyiUNICATIONS 
COMIMISSION 

47  CFR  Parti 

[WT  Docket  No.  97-82;  FCC  02-34] 

Competitive  Bidding  Procedures 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document  the 
Commission  declines  to  adopt  a  total 
assets  test  as  part  of  its  determination  of 
small  business  eligibility  in  the  context 
of  spectrum  auctions  deciding  that  the 
potential  benefit  from  such  a  test  does 
not  justify  the  difficulty  of  its  use. 
Instead,  the  Conunission  will  continue 
to  rely  on  the  gross  revenues  test  already 
employed.  The  Commission  adopts 
exceptions  to  the  controlling  interest 
standard's  fully  diluted  requirements  for 
"rights  of  first  refusal"  and  "put" 
options.  The  two  exceptions  are 
consistent  with  the  Conunission's 
underlying  goal  of  assuring  that  the 
decision  of  whether  and  when  to 
transfer  a  license  won  by  a  designated 
entity  rests  with  those  in  control  of  the 
designated  entity.  In  addition,  the 
Commission  clarifies  that  mutually 
exclusive  contingent  ownership 
interests  are  to  be  considered  fully 
diluted  only  in  the  possible 
combinations  in  which  those  interests 
can  be  exercised  by  their  holders).  This 
clarification  offers  a  common  sense 
approach  to  evaluating  ownership 
interests  that  coidd  not  possibly  be 
given  simultaneous  or  successive  effect. 
DATES:  Effective  May  8.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Bashkin  of  the  Auctions  and 
Indusfry  Analysis  Division  at  (202)  418- 
0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  an  Eighth  Report  and  Order 
in  WT  Docket  No.  97-82,  adopted  on 
February  8,  2002  and  released  on 
February  13.  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 


business  hours  at  the  FCC  Reference 
Information  Center.  Portals  n.  445  12th 
Street,  SW.  Room  CY-A257. 
Washington,  DC.  20554.  This  document 
may  also  be  purchased  fi^om  the 
Conunission's  duplicating  contractor, 
Qualex  International.  Portals  II.  445 
12th  Street.  SW,  Room  CY-B402. 
Washington.  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint®aoI.com. 

I.  Introduction 

1 .  In  the  Eighth  Report  and  Order,  the 
Commission  addresses  the  proposals 
and  tentative  conclusions  of  the  Part  1 
Fourth  Further  Notice  of  Proposed  Rule 
Making,  65  FR  52401  (August  29,  2000). 
In  the  Part  1  Fourth  Further  Notice  of 
Proposed  Rule  Making,  the  Commission 
sought  comment  on  whether  to 
incorporate  a  total  assets  component 
into  its  ownership  attribution  rule  for 
determining  which  entities  are  eligible 
for  small  business  provisions  in 
competitive  bidding  proceedings.  The 
Commission  also  proposed  three 
exceptions  to  the  requirement  in  its 
competitive  bidding  attribution  rule  that 
certain  ownership  interests  be  counted 
on  a  "fully  diluted"  basis.  For  the 
reasons  explained  further,  the 
Commission  declines  to  adopt  a  total 
assets  test  as  part  of  our  determination 
of  small  business  eligibility;  however, 
the  Commission  adopts  two  of  the 
proposed  exceptions  to  the  attribution 
rule  and  clarifies  its  rules  regarding  the 
third, 

n.  Total  Assets  Test 

A.  Background 

2.  Historically,  the  Commission  has 
defined  small  businesses  according  to  a 
gross  revenues  test  for  purposes  of 
ascertaining  eligibility  for  a  small 
business  bidding  credit.  In  the  Part  1 
Third  Report  and  Order,  63  FR  770 
(January  7, 1998).  the  Commission 
adopted  a  gross  revenues  test  as  its 
general  standard  for  measuring  the  size 
of  an  entity  for  competitive  bidding 
pmposes.  in  part  because  such  a 
standard  provides  "an  accurate, 
equitable,  and  easily  ascertainable 
measure  of  business  size."  In 
conjimction  with  a  gross  revenues  test, 
the  Conunission  currendy  employs  a 
total  assets  test  to  evaluate  the  eligibility 
of  applicants  to  acquire  broadband 
Personal  Commimications  Services 
(PCS)  C  and  F  block  licenses  made 
available  in  "closed"  (entrepreneur- 
only)  bidding.  In  the  Part  1  Fourth 
Further  Notice  of  Proposed  Rule 
Making,  the  Commission  sought 
comment  on  whether  the  use  of  a  total 
assets  test,  in  conjunction  with  the  gross 


revenues  measure  already  employed, 
would  enhance  Commission 
determinations  of  small  business  status. 

B.  Discussion 

3.  The  Commission  declines  to 
expand  its  definition  of  small  business 
to  include  a  total  assets  test  for  puirposes 
of  determining  small  business  bidding 
credit  eligibility.  Commenters  favoring 
the  inclusion  of  a  total  assets  test 
suggest  that  it  could  serve  to  prevent 
low-revenue  but  asset-rich  businesses 
from  taking  advantage  of  small  business 
programs.  However,  others  argue  that  a 
total  assets  test  might  disqualify  small 
entities  by  setting  an  asset  limit  that  is 
too  low  or  by  attributing  assets  that  are 
not  readily  available  to  these  entities  for 
auction  purposes.  The  Commission's 
attribution  rules  already  prevent  many 
asset-rich  applicants  from  taking 
advantage  of  the  Commission's  small 
business  benefits,  because,  to  the  extent 
that  their  assets,  or  those  of  their 
controlling  interests  and  affiliates, 
produce  revenues,  those  revenues  must 
be  attributed  to  the  applicant.  Moreover, 
the  Commission's  experience  in  using  a 
total  assets  test  to  determine  C  and  F 
block  entreprenevu  eligibility  indicates 
that  the  test  adds  complexity  to  business 
size  determinations  without  producing  a 
commensurate  benefit.  In  broadband 
PCS  Auctions  No.  5. 10. 11,  and  22,  in 
which  all  C  and  F  block  bidders  were 
required  to  meet  a  total  assets  test  as 
well  as  a  gross  revenues  test  to  establish 
entrepreneur  eligibility,  more  than  95 
percent  of  those  bidder's  also  met  the 
more  stringent  gross  revenues  test 
required  for  small  business  bidding 
credit  eligibility.  Thus,  in  practice, 
having  a  total  assets  test  for  the  C  and 
F  blocks  has  not  made  a  significant 
difference  in  defining  the  qualified 
applicant  population.  At  the  same  time, 
employing  a  total  assets  test  carries 
administrative  costs  for  the  Conunission 
and  for  applicants  and  raises  difficult 
valuation  issues.  As  the  Commission 
observed  in  its  decision  not  to  establish 
a  total  assets  test  for  Local  Multipoint 
Distribution  Service  business  size 
determinations,  "[ajssets,  being 
potentially  fluid  and  subject  to 
inconsistent  valuation  (e.g.,  intangibles) 
are  generally  much  less  ascertainable 
than  gross  revenues  *  *  *."The 
Commission  believes  that  the  potential 
benefit  provided  by  a  total  assets  test 
does  not  outweigh  the  valuation 
difficidties  and  die  administrative  costs 
the  test  woidd  impose.  Moreover,  the 
Commission  is  reluctant  to  impose  an 
additional  regulatory  burden  on  auction 
applicants  at  a  time  when  it  is  striving 
to  streamline  Conunisaion  processes. 
For  these  reasons,  the  Commission  will 
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not  implement  a  total  assets  test  for 
small  business  eligibility 
detenninations. 

m.  Attribution  Issues 

A.  Rights  of  First  Refusal  and  Put 
Options 

i.  Backgroimd 

4.  In  the  Part  1  Fifth  Report  and 
Order.  65  FR  52323  (August  29,  2000), 
the  Commission  adopted  the  controlling 
interest  standard  of§1.2110asits 
general  attribution  rule  for  all  futiwe 
auctions.  For  piuposes  of  calculating 
equity  held  in  an  applicant  or  licensee, 
the  controlling  interest  standard  treats 
certain  ownership  agreements,  such  as 
warrants,  stock  options,  convertible 
debentiues,  and  agreements  to  merge,  as 
already  having  been  "fully  diluted,"  i.e., 
fully  exercised.  Under  the  broadband 
PCS  attribution  rule,  the  Commission 
established  two  exceptions  to  the  fully 
diluted  requirement,  one  for  "rights  of 
first  refus^"  and  the  other  for  "put" 
options.  Under  the  exceptions,  neither 
type  of  interest  was  attributed  until  its 
actual  exercise.  No  similar  exception 
was  ever  allowed  for  "call"  options.  The 
Commission  explained  in  the  context  of 
the  prior  broadband  PCS  attribution 
rules  that  "calls"  vest  an  impermissible 
degree  otcontrol  in  the  applicant's  (or 
licensee's)  so-called  noncontroUing 
investors,  because  "calls"  can  be  used  to 
force  a  designated  entity  to  sell  its 
ownership  interests.  In  the  Part  1  Fourth 
Further  Notice  of  Proposed  Rule 
Making,  the  Commission  sought 
comment  on  whether  to  incorporate  into 
its  part  1  general  competitive  bidding 
rules  exceptions  to  the  fully  diluted 
requirement  for  "rights  of  first  refusal" 
and  "put"  options. 

ii.  Discussion 

5.  The  Commission  will  adopt 
exceptions  to  the  controlling  interest 
standard's  fully  diluted  requirements  for 
"rights  of  first  refusal"  and  "put" 
options.  The  two  exceptions  are 
consistent  with  the  Commission's 
underlying  goal  of  assuring  that  the 
decision  of  whether  and  when  to 
transfer  a  license  won  by  a  designated 
entity  rests  with  those  in  control  of  the 
designated  entity.  In  deciding  not  to 
treat  "rights  of  fbst  refusal"  as  exercised 
when  calculating  ownership  interests  in 
the  context  of  broadband  PCS  C  and  F 
block  applications,  the  Commission 
reasoned  that  "[rjights  of  first  refusal 
differ  from  other  types  of  options 
because  they  cannot  be  exercised  imless 
there  is  a  proposed  sale  to  a  third  party" 
and  that,  even  then,  "it  will  still  be  the 
designated  entity's  decision  as  to 
whether  to  sell  the  business."  The 


Commission  used  the  same  reasoning 
for  "put"  options,  explaining  that  "(p]ut 
options  held  by  the  designated  entity 
leave  the  ownership  decision  in  the 
designated  entity's  control  and  do  not 
force  an  unwanted  sale  upon  the 
designated  entity."  The  Commission 
believes  that  its  earlier  reasoning  is 
generally  applicable  under  its  part  1 
rules. 

6.  The  Commission  makes  clear, 
however,  that,  while  "rights  of  first 
refusal"  and  "put"  options  will  not  be 
factored  in  for  purposes  of  determining 
de  jure  control,  it  will  continue  to  look 
at  whether  these  ownership  interests  in 
combination  with  other  terms  to  an 
agreement  deprive  an  otherwise 
qualified  designated  entity  of  de  facto 
control  of  an  applicant  or  licensee.  As 
the  Commission  stated  in  the 
Competitive  Bidding  Fifth  Memorandum 
Opinion  and  Order  with  regard  to 
broadband  PCS,  it  will  look  at  the 
totality  of  circumstances  in  each 
particular  case. 

B.  Mutually  Exclusive  Contingent 
Ownership  Interests 

i.  Backgroimd 

7.  Under  the  Commission's  previous 
broadband  PCS  attribution  rule,  an 
interpretation  of  the  fully  diluted 
requirement  was  applied  to  contingent 
ownership  interests  that  were  mutually 
exclusive  by  their  terms.  Under  this 
interpretation,  if  an  ovimership  interest 
by  its  terms  was  mutually  exclusive  of 
one  or  more  other  ownership  interests, 
the  various  ownership  interests  were 
treated  as  having  been  fully  exercised 
only  in  the  possible  combinations  in 
which  they  could  be  exercised  by  their 
holder(s).  In  the  Part  1  Fourth  Further 
Notice  of  Proposed  Rule  Making,  the 
Commission  tentatively  concluded  that 
the  policy  underlying  its  part  1 
attribution  rule  did  not  require  it  to 
consider  all  existing  stock  conversion 
rights  as  having  been  fully  exercised 
simultaneously  in  a  case  where  the 
various  conversion  rights  are  mutually 
exclusive  by  their  terms.  The 
Commission  sought  comment  on 
adopting  this  interpretation  as  an 
exception  to  its  part  1  general 
competitive  bidding  rules. 

ii.  Discussion 

8.  Rather  than  adopt  an  additional 
exception  to  the  fully  diluted 
requirement,  the  Commission  clarifies 
that  the  interpretation  that  was  applied 
in  the  broadband  PCS  context  for 
contingent  ownership  interests  that  are 
mutually  exclusive  by  their  terms  is 
generally  applicable  under  its  part  1 
rules.  This  clarification  offers  a  common 


sense  approach  to  evaluating  ownership 
interests  that  could  not  possibly  be 
given  simultaneous  or  successive  effect. 
Under  the  clarification,  ownership 
interests  that  by  their  terms  are  capable 
of  being  exercised  simultaneously  or 
successively  will  continue  to  be  treated 
as  if  the  rights  thereunder  had  been 
fully  exercised.  Ownership  interests  that 
are  mutually  exclusive  by  their  terms 
will  be  considered  to  be  fully  diluted 
only  in  the  possible  combinations  in 
which  they  could  be  exercised  by  their 
holder{s).  Thus,  ip  calculating  the 
equity  held  in  an  applicant  or  licensee, 
the  Commission  will  consider  the 
various  combinations  of  stock  options  or 
conversion  rights  that  could  possibly  be 
exercised  by  an  investor.  For  each 
combination,  the  ownership  interests 
will  be  considered  to  have  been  fully 
exercised,  and  each  combination  will  be 
reviewed  for  its  effect  on  control  of  the 
applicant  or  licensee.  The  Commission 
will  consider  one  contingent  ownership 
interest  to  be  mutually  exclusive  of 
another  only  if  contractual  language 
specifies  that  both  interests  cannot  be 
held  simultaneously  as  present 
ownership  interests. 

IV.  Procedural  Matters  and  Ordering 
Gauses 

9.  As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604,  the 
Conunission  has  prepared  a  Final 
Regulatory  Flexibili^  Analysis. 

10.  Pursuant  to  sections  4(i),  5(b), 
5(c)(1),  309(r),  and  309(j)  of  the 
Commimications  Act  of  1934,  as 
amended,  47  USC  154(i),  155(b). 
156(c)(1),  303(r),  and  309(j),  the  Eighth 
Report  and  Order  is  hereby  adopted, 
and  §  1.2110  of  the  Commission's  rules, 
47  CFR  1.2110.  is  amended  as  set  forth, 
and  becomes  effective  May  8,  2002. 

11.  The  Commission's  Consiuner 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
the  Eighth  Report  and  Order,  including 
the  Final  Regulatory  Flexibility 
Analysis,  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration. 

V.  Final  Regulatory  Flexibility  Analysis 

12.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  into  the  notice  section 
of  the  Fourth  Further  Notice  of  Proposed 
Rule  Making  in  WT  Docket  No.  97-82. 
The  Commission  sought  written  public 
comment  on  the  proposals  in  the  Fourth 
Further  Notice  of  Proposed  Rule 
Making,  including  comment  on  the 
IRFA. 
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A.  Need  for,  and  Objectives  of,  the 
Ei^th  Report  and  Order 

13.  The  Eighth  Report  and  Order 
resolves  the  proposals  and  tentative 
conclusions  of  the  Fourth  Further 
Notice  of  Proposed  Rule  Making 
concerning  application  of  the 
controlling  interest  standard  in 
determining  eligibility  for  small 
business  provisions  in  all  services 
governed  by  our  part  1  rules.  As  stated 
in  the  Fourth  Further  Notice  of 
Proposed  Rule  Making,  the 
Commission's  objective  is  to  ensure  that 
its  small  business  provisions  are 
available  only  to  bona  fide  small 
businesses.  Accordingly,  the 
Commission  sought  comment  in  the 
Fourth  Further  Notice  of  Proposed  Rule 
Making  on  whether  to  incorporate  a 
total  assets  component  into  its 
ownership  attribution  rule  for 
determining  which  entities  are  eligible 
for  small  business  provisions  in 
competitive  bidding  proceedings.  In  the 
Eighth  Report  and  Order,  the 
Commission  declines  to  incorporate  a 
total  assets  test  into  its  determinations 
of  small  business  eligibility,  deciding 
that  the  potential  benefit  from  such  a 
test  does  not  justify  the  difficulty  of  its 
use.  Instead,  the  Commission  will 
continue  to  rely  on  the  gross  revenues 
test  already  employed.  The 
Commission,  however,  adopts  two 
exceptions  to  its  ownership  attribution 
rule  requiring  that  certain  ownership 
agreements,  such  as  warrants  and  stock 
options,  be  treated  as  already  having 
been  "fully  diluted"  (i.e.,  fully 
exercised)  for  purposes  of  determining 
small  business  eligibility  in  the 
competitive  bidding  context.  The 
Commission  determines  that  these  two 
exceptions — for  "rights  of  first  refusal" 
and  "put"  options — are  consistent  with 
its  goal  that  the  competitive  bidding 
attribution  rules  ensure  that  control  of 
an  applicant  is  held  by  eligible  entities 
while  allowing  investment  in  the 
applicant  by  entities  that  do  not  meet 
the  size  restrictions  in  Commission 
rules.  The  Commission  also  decides  to 
clarify  its  part  1  rules  regarding 
application  of  the  fully  diluted 
requirement  to  contingent  ownership 
interests  that  are  mutually  exclusive  by 
their  terms.  Under  this  clarification,  if 
an  ownership  interest  by  its  terms  is 
mutually  exclusive  of  one  or  more  other 
ownership  interests,  the  various 
ownership  interests  are  treated  as 
havingbeen  fully  exercised  only  in  the 
possible  combinations  in  which  they 
could  be  exercised  by  their  holder(s). 
The  Commission  determines  that  this 
clarification  offerfa  common  sense 
approach  to  evaluating  ownership 


interests  that  could  not  possibly  be 
given  simultaneous  or  successive  effect. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

14.  No  comments  directly  addressed 
the  IRFA;  however,  all  four  comments 
addressed  a  single  small  business 
issue — whether  the  Commission  should 
incorporate  a  total  assets  component 
into  its  ownership  attribution  rule  for 
determinlag  which  entities  are  eligible 
for  small  business  provisions  in 
competitive  bidding'proceedings. 
Commenters  favoring  the  inclusion  of  a 
total  assets  test  suggest  that  it  could 
serve  to  prevent  low-revenue  but  asset- 
rich  businesses  from  taking  advantage  of 
small  business  programs.  However, 
others  argue  that  a  total  assets  test  might 
disqualify  small  entities  by  setting  an 
asset  limit  that  is  too  low  or  by 
attributing  assets  that  are  not  readily 
available  to  these  entities  for  auction 
purposes.  While  the  Commission 
believes  that  both  arguments  have  merit, 
it  also  believes  that  its  attribution  nUes 
effectively  prevent  most  asset-rich 
applicants  from  taking  advantage  of  its 
small  business  benefits.  The 
Commission's  attribution  rules  already 
prevent  many  asset-rich  applicants  from 
taking  advantage  of  its  small  business 
benefits,  because,  to  the  extent  that  their 
assets,  or  those  of  their  controlling 
interests  and  affiliates,  produce 
revenues,  those  revenues  must  be 
attributed  to  the  applicant.  Moreover, 
the  Commission's  experience  in  using  a 
total  assets  test  to  determine  C  and  F 
block  entrepreneur  eligibility  indicates 
that  the  test  adds  complexity  to  business 
size  determinations  without  producing  a 
commensurate  benefit.  In  broadband 
PCS  Auctions  No.  5, 10, 11,  and  22.  in 
which  all  C  and  F  block  bidders  were 
required  to  meet  a  total  assets  test  as 
well  as  a  gross  revenues  test  to  establish 
entrepreneiu  eligibility,  more  than  95 
percent  of  those  bidders  also  met  the 
more  stringent  gross  revenues  test 
required  for  small  business  bidding 
credit  eligibility.  Thus,  in  practice, 
having  a  total  assets  test  for  the  C  and 
F  blocks  has  not  made  a  significant 
difference  in  defining  the  qualified 
applicant  population.  At  the  same  time, 
employing  a  total  assets  test  carries 
administrative  costs  for  the  Commission 
and  for  applicants  and  raises  difficidt 
valuation  issues.  The  Commission 
believes  that  the  potential  benefit 
provided  by  a  total  assets  test  does  not 
outweigh  the  valuation  difficulties  and 
the  administrative  costs  the  test  would 
impose.  Moreover,  the  Commission  is 
reluctant  to  impose  an  additional 
regulatory  burden  on  spectrum  auction 


applicants  at  a  time  when  it  is  striving 
to  deregulate  and  streamline 
Commission  processes.  For  these 
reasons,  the  Commission  will  not 
implement  a  total  assets  test  for  small 
business  eligibility  detenninations. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

15.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  organization."  "small 
business,"  and  "small  governmental 
jurisdiction."  The  term  "small 
business"  has  the  same  meaning  as  the 
term  "small  business  concern"  imder 
the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  According  to 
SBA  reporting  data,  there  were  4.44 
million  small  business  firms  nationwide 
in  1992.  A  small  organization  is 
generally  "any  not-for-profit  enterprise  - 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field."  Nationwide,  as  of  1992.  there 
were  approximately  275,801  small 
organizations.  "Small  governmental 
jiuisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  As  of  1992.  there 
were  approximately  85.006  such 
jiuisdictions  in  the  United  States.  This 
nmnber  includes  38,978  counties,  cities, 
and  towns:  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50.000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  "Thus,  of 
the  85.006  governmental  entities,  the 
Commission  estimates  that  81.600  (91 
percent)  are  small  entities. 

16.  The  amendments  to  §  1.2110 
adopted  in  the  Eighth  Report  and  Order 
will  apply  to  all  entities  that  apply  to 
participate  in  Commission  auctions, 
including  small  entities.  The  number  of 
entities  that  may  apply  to  participate  in 
future  Commission  auctions  is 
unknowm.  The  niunber  of  small 
businesses  that  have  participated  in 
prior  auctions  has  varied.  In  all  of  oiu 
auctions  held  to  date  except  for  the 
auctions  for  broadcast  licenses.  1.513 
out  of  a  total  of  1,881  qualified  bidders 
have  been  small  businesses  as  that  term 
has  been  defined  under  rules  adopted 
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by  the  Commission  for  specific  services. 
Given  these  statistics,  the  Commission 
expects  that,  in  the  future,  a  large 
percentage  of  participants  in  our 
auctions  program  generally  will 
continue  to  be  small  businesses; 
although,  there  may  not  be  a  large 
percentage  in  every  auction. 

D.  Description  of  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

17.  The  rule  changes  established  in 
the  Eighth  Report  and  Order  do  not  alter 
reporting,  recordkeeping,  or  other 
compliance  requirements. 

E.  Steps  Taken  To  hdinimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

18.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (i)  the  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  accoimt  the 
resources  available  to  small  entities;  (ii) 
the  clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  imder  the  rule 
for  small  entities;  (iii)  the  use  of 
performance,  rather  than  design, 
standards;  and  (iv)  an  exemption  from 
coverage  of  the  rule  or  any  part  thereof 
for  smadl  entities.  In  the  Eighth  Report 
and  Order,  the  Commission  considers 
the  following  issues,  all  of  which 
concern  how  best  to  apply  the 
Commission's  ownership  attribution 
rule  in  order  to  determine  which 
entities  are  eligible  for  small  business 
provisions  in  competitive  bidding 
proceedings. 

19.  Total  assets  test.  The  Commission 
generally  employs  a  gross  revenues  test 
to  measure  the  size  of  an  entity  for 
competitive  bidding  purposes.  In  the 
Eighth  Report  and  Order,  the 
Commission  declines  to  add  a  total 
assets  component  to  the  existing  gross 
revenues  test  in  order  to  determine 
small  business,  eligibility.  While  some 
commenters  contend  that  the  addition 
of  a  total  assets  test  might  help  prevent 
low-revenue  but  asset-rich  businesses 
from  taking  advantage  of  small  business 
programs,  others  argue  that  including  a 
total  assets  test  might  disqualify  small 
entities  by  setting  an  asset  limit  that  is 
too  low  or  by  attributing  assets  that  are 
not  readily  available  to  these  entities  for 
auction  purposes.  In  addition  to  a  gross 
revenues  test,  the  Commission  currenUy 
employs  a  total  assets  test  to  evaluate 
the  eligibility  of  applicants  to  acquire 
broadband  Personal  Communications 
Services  (PCS)  C  and  F  block  licenses 


made  available  in  "closed" 
(entrepreneur-only)  bidding.  The 
Commission's  experience  in  using  a 
total  assets  test  for  C  and  F  block 
entrepreneur  eligibility  determinations 
suggests  that  the  potential  benefit 
derived  from  a  total  assets  test  is 
insufficient  to  justify  the  difficulty 
involved  in  its  implementation.  In 
broadband  PCS  Auctions  No.  5, 10, 11. 
and  22,  in  which  all  C  and  F  block 
bidders  were  required  to  meet  a  total 
assets  test  as  well  as  a  gross  revenues 
test  to  establish  entrepreneur  eligibility, 
more  than  95  percent  of  those  bidders 
also  met  the  more  stringent  gross 
revenues  test  required  for  small 
business  bidding  credit  eligibility.  Thus, 
in  practice,  having  a  total  assets  test  for 
the  C  and  F  blocks  has  not  made  a 
significant  difference  in  defining  the 
qualified  applicant  population.  At  the 
same  time,  employing  a  total  assets  test 
carries  administrative  costs  for  the 
Commission  and  for  applicants  and 
raises  difficult  valuation  issues.  The 
Commission  believes  that  the  potential 
benefit  provided  by  a  total  assets  test 
does  not  outweigh  the  valuation 
difficulties  and  the  administrative  costs 
the  test  would  impose. 

20.  Attribution  exceptions  for  "rights 
of  first  refusal"  and  "put"  options.  The 
Commission  adopts  exceptions  to  the 
controlling  interest  standard's  fully 
diluted  requirements  for  "rights  of  first 
refusal"  and  "put"  options.  The  two 
exceptions  are  consistent  with  the 
Commission's  underlying  goal  of 
ass\iring  that  the  decision  of  whether 
and  when  to  transfer  a  license  won  by 
a  designated  entity  rests  with  those  in 
control  of  the  designated  entity. 
Adoption  of  these  exceptions  should 
help  the  Commission  realize  its  goal  of 
widening  the  opportimities  for  small 
businesses  in  the  spectrum  auction 
program. 

21.  Attribution  clarification  for 
mutually  exclusive  contingent 
ownership  interests.  The  Commission 
clarifies  diat  the  interpretation  that  was 
applied  in  the  broadband  PCS  context 
for  contingent  ownership  agreements 
that  are  mutually  exclusive  by  their 
terms  is  generally  applicable  under  its 
part  1  rules.  Under  the  clarification, 
ownership  interests  that  by  their  terms 
are  capable  of  being  exercised 
simultaneously  or  successively  will 
continue  to  be  treated  as  if  the  rights 
thereunder  had  been  fully  exercised. 
Ownership  interests  that  are  mutually 
exclusive  by  their  terms  will  be 
considered  to  be  fully  diluted  only  in 
the  possible  combinations  in  which  they 
could  be  exercised  by  their  holders). 
Applying  this  clarification  provides  a 
common  sense  approach  to  evaluating 


ownership  interests  that  could  not 
possibly  be  given  simultaneous  or 
successive  effect  and  should  further 
help  the  Commission  realize  its  goal  of 
widening  the  opportunities  for  small 
businesses  in  the  spectrum  auction 
program. 

F.  Report  to  Congress 

22.  The  Commission  will  send  a  copy 
of  the  Eighth  Report  and  Order, 
including  this  FRFA.  in  a  report  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  In  addition,  the  Commission  will 
send  a  copy  of  the  Eighth  Report  and 
Order,  including  the  FRFA.  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  SnbiectB  in  47  CFR  Part  1 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
Wiliiam  F.  Galen. 
Acting  Secretary 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  amends  47  CFR  part  1  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154(i).  154(j), 
155,  225,  303(r).  309  and  325(e). 

2.  Section  1.2110  is  amended  by 
revising  paragraph  (c)(2)(ii)(A),  the  text 
of  paragraph  (c)(5)(v)  preceding  the 
examples,  and  example  1  to  paragraph 
(c)(5)(v)  and  by  adding  a  note  to 
paragraph  (c)(5)(v)  following  the 
examples  to  read  as  follows: 

f  1.2110    Designatwl  entities. 

***** 

(c)  •  *  * 

(2)*   •   • 

(ii)*  •  • 

(A)  Fully  diluted  requirement.  (1) 
Except  as  set  forth  in  paragraph 
rc)(2)(ii)(A)(2)  of  this  section,  ownership 
interests  shall  be  calcidated  on  a  fully 
diluted  basis;  all  agreements  such  as 
warrants,  stock  options  and  convertible 
debentiues  will  generally  be  treated  as 
if  the  rights  thereimder  already  have 
been  fully  exercised. 

[2)  Rignts  of  first  refusal  and  put 
options  shall  not  be  calculated  on  a 
fully  diluted  basis  for  purposes  of 
determining  de  jure  control;  however, 
rights  of  first  refusal  al!d  put  options 
shall  be  calculated  on  a  fully  diluted 
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basis  if  such  ownership  interests,  in 
combination  with  other  terms  to  an 
agreement,  deprive  an  otherwise 
qualified  applicant  or  licensee  of  de 
facto  control. 

Note  to  Paragraph  (cM2)(iiMA):  Mutually 
exclusive  contingent  ownership  interests, 
i.e.,  one  or  more  ownership  interests  that,  by 
their  terms,  are  mutually  exclusive  of  one  or 
more  other  ownership  interests,  shall  be 
calculated  as  having  been  fully  exercised 
only  in  the  possible  combinations  in  which 
they  can  be  exercised  by  their  holder{s).  A 
contingent  ownership  interest  is  mutually 
exclusive  of  another  only  if  contractual 
language  specifies  that  b»oth  interests  cannot 
be  held  simultaneously  as  present  ownership 
interests. 


(5)*   *   * 

(v)  Affiliation  arising  under  stock 
options,  convertible  debentures,  and 
agreements  to  merge.  Except  as  set  forth 
in  paragraph  (c)(2)(ii)(A)(2)  of  this 
section,  stock  options,  convertible 
debentures,  and  agreements  to  merge 
(including  agreements  in  principle)  are 
generally  considered  to  have  a  present 
effect  on  the  power  to  control  the 
concern.  Therefore,  in  making  a  size 
determination,  such  options, 
debentures,  and  agreements  are 
generally  treated  as  though  the  rights 
held  thereunder  had  been  exercised. 
However,  an  affiliate  caimot  use  such 
options  and  debentures  to  appear  to 
terminate  its  control  over  another 
concern  before  it  actually  does  so. 

Example  1  to  paragraph  (c)(5)(v).  If 

company  B  holds  an  option  to  purchase 
a  controlling  interest  in  company  A, 
who  holds  an  attributable  interest  in  a 
PCS  application,  the  situation  is  treated 
as  though  company  B  had  exercised  its 
rights  and  had  become  owner  of  a 
controlling  interest  in  company  A.  The 
gross  revenues  of  company  B  must  be 
taken  into  account  in  determining  the 
size  of  the  applicant. 


Note  to  Paragraph  (c)(5)(v):  Mutually 
exclusive  contingent  ownership  interests, 
i.e.,  one  or  more  ownership  interests  that,  by 
their  terms,  are  mutually  exclusive  of  one  or 
more  other  ownership  interests,  shall  be 
calculated  as  having  been  fully  exercised 
only  in  the  possible  combinations  in  which 
they  can  be  exercised  by  their  holder(s).  A 
contingent  ownership  interest  is  mutually 
exclusive  of  another  only  if  contractual 
language  specifies  that  both  interests  cannot 
be  held  simultaneously  as  present  ownership 
interests. 

♦I        •         *         *         * 

(FR  Doc.  02-7793  Filed  4-5-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-690;  MM  Docket  No.  97-178;  RM- 
8329,  RM-8739,  RM-10099] 

Radio  Broadcasting  Services;  West 
Hurley,  Rosendale  and  Rhinet>eck,  NY, 
and  North  Canaan  and  Sharon,  CT 

AGENCY:  Federal  Commimications 

Commission. 

action:  Final  nde.  petition  for 

reconsideration,  denied. 

summary:  This  docimient  denies  a 
Petition  for  Reconsideration  filed  by 
Sacred  Heart  University,  Inc.  directed  to 
the  Report  and  Order  in  this  proceeding. 
See  66  FR  39454,  published  July  31, 
2001.  Specifically,  that  action  allotted 
Channel  273A*  to  Rhinebeck,  New 
York,  and  reserved  this  channel  for 
noncommercial  educational  use.  With 
this  action,  the  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)  418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjrnopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  97-178,  adopted  March 
6,  2002,  and  released  March  8,2002.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  11,  CY- 
A257,  445  12th  Street,  SW,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
.  Commission's  duplicating  contractor, 
Qualex  International,  Portals  11,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  02-8396  Filed  4-5-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-693;  MM  Docicat  No.  99-28,  Rl«- 
9438] 

Radio  Broadcasting  Services;  Olathe, 
Colorado. 

AGENCY:  Federal  Commimications 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  In  this  document,  the 
Commission  grants  a  petition  for  rule 
making  filed  by  Mountain  West 
Broadcasting  to  allot  Channel  270C2  to 
Olathe,  Colorado,  as  a  second  local 
transmission  service.  See  64  FR  7846 
(February  17,  1999).  Chaimel  270C2  can 
be  allotted  to  Olathe  at  reference 
coordinates  38-36-18  NL  and  107-58- 
54  WL  without  a  site  restriction  in 
compliance  with  the  Commission's 
technical  requirements  for  spacing  and 
city  grade  coverage.  The  Conunission 
dismissed  the  counterproposal  filed  by 
the  licensee  of  Station  KAVD(FM), 
Limon,  CO,  at  its  request  in  compliance 
with  Section  1.420(j)  of  the 
Commission's  Rules. 

DATES:  Effective  May  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Rhodes,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-28 
adopted  March  13,  2002  and  released 
March  22,  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  piuchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  and  ^ 
336. 

§73.202   {Amended} 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Channel  270C2  at  Olathe. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  02-8397  Filed  4-5-^)2;  8:45  ami 
•.  eauNG  CODE  6n^-01-p 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  02-687;  MM  Doctat  No.  01-120,  Mk- 
10120] 

Radio  Broadcasting  SarvlcM;  Uncoln 
and  Sharman,  IL 

agency:  Federal  Communications 

Commission. 

action;  Final  rule. 

SUMMARY:  In  this  dociunent,  the 
Commission  grants  a  petition  for  rule 
m<tlri"B  filed  by  Saga  Communications, 
Inc.,  licensee  of  Station  WMHX(FM), 
Lincoln,  Illinois,  and  reallots  Channel 
230B1  from  Lincoln  to  Sherman, 
Illinois,  and  modifies  the  license  of 
Station  WMHX  to  reflect  the  change  of 
community.  Chaimel  230B1  can  be 
aUotted  at  petitioner's  requested  site  13 
kilometers  (8.1  miles)  north  of  the 
community.  Coordinates  for  Channel 
230B1  at  Sherman  are  40-00-09  ML  and 
8^39-35  WL.  Opposing  comments 
were  filed  by  P&M  Communications  and 
Long  Nine,  Inc. 

DATES:  Effective  May  6,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPl£MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-120 
adopted  March  13,  2002  and  released 
March  22,  2002.  The  full  text  of  diis 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  n,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  quaIexint@aol.com. 

List  of  Subjects  in  47  CFR  Fait  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-RAOIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 303,  334.  and 
336. 


173.202    [Amonctod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  removing  Lincoln,  Channel  230B1 
and  adding  Sherman,  Channel  230B1. 
Federal  Communications  Commission. 
John  A.  KarouMM, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  02-8398  Filed  4-5-02;  8:45  am) 
MLUNG  cooe  sna-oi-* 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parte  74  and  90 

[ET  Doclwt  No.  02-16;  FCC  02-27] 

WRC  Frequency  Bands  Bekm  28000 
kHz 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  clarification. 


SUMMARY:  This  document  prevents  the 
licensing  of  Public  Safety;  Industrial/ 
Business  Pool,  excluding  Travelers' 
Information  Stations  (TIS);  and  remote 
pick  up  stations  in  the  AM  Expanded 
Band  during  the  pendency  of  ET  Docket 
No.  02-16.  We  take  this  action  to  permit 
the  orderly  and  effective  resolution  of 
the  issue  of  mobiles  services  (excluding 
TIS)  operating  in  the  AM  Expanded 
Band.  This  action  will  have  minimal 
impact  because  very  few  such 
applications  are  received  from  those 
eligible  to  operate  in  this  band  and 
because  alternative  land  mobile 
spectrum  is  available  for  their  use. 
DATES:  Effective  April  8.  2002. 
FOR  FURTHER  MFORMATKM  CONTACT:  Tom 
Mooring,  Office  of  Engineering  and 
Technology,  (202)  418-2450. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order,  ET 
Docket  No.  02-16,  FCC  02-27,  adopted 
January  30,  2002,  and  released  February 
7,  2002.  The  full  text  of  this 
Commission  decision  is  available  on  the 
Commission's  Internet  site  at 
www.fcc.gov.  It  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Room  CY-A257, 
445  12th  Street,  SW.,  Washington,  DC, 
and  also  may  be  purchased  from  the 
Commission's  duplication  contractor, 
Qualex  International,  (202)  863-2893, 
Room  CY-B402,  445  12th  Street.  SW, 
Washington,  DC  20554. 

Summary  of  the  Order 

1.  In  1983,  the  Commission  began  a 
process  to  improve  and  revitalize  the 
AM  broadcast  service  that  included  the 


expansion  of  its  available  frequencies  to 
include  the  band  1605-1705  kHz  ("AM 
Expanded  Band").  At  that  time,  the 
primary  fixed,  land  mobile,  maritime 
mobile,  aeronautical  radionavigation, 
and  radiolocation  allocations  were 
removed  from  the  band  1605-1705  kHz. 
As  licensees  have  recently  begim  service 
using  the  AM  Expanded  Band,  we  are 
finding  that  several  issues  affecting  this 
spectrum  need  to  be  addressed. 

2.  When  the  land  mobile  allocation  . 
was  removed  frtjm  the  band  1605-1705 
kHz  in  1983,  fi«quencies  within  this 
band  were  inadvertently  not  removed 
bom  Parts  74  and  90  of  our  Rules. 
Accordingly,  in  the  associated  Notice  of 
Proposed  Rule  Making  in  ET  Docket  No. 
02-16,  we  proposed  to  remove  these 
frequencies  from  Parts  74  and  90  of  our 
Rides. 

3.  To  prevent  the  licensing  of  Public 
Safety,  Industrial/Business  Pool,  and 
remote  pickup  stations  in  the  AM 
Expanded  Band  during  the  pendency  of 
this  proceeding,  such  applications  will 
no  longer  be  granted.  We  will  no  longer 
accept  applications  for  new  licenses  or 
modifications  or  renewals  of  existing 
licenses  for  frequencies  within  the  band 
1605-1705  kHz  as  of  the  date  of  Federal 
Register  Publications  of  this  Order.  Any 
such  applications  received  on  or  after 
that  date  will  be  returned  as 
unacceptable  for  filing.  Pending 
applications  will  be  dismissed,  imless 
they  are  modified  to  specify  alternative 
frequencies.  We  take  this  action  to 
permit  the  orderly  and  effective 
resolution  of  the  issue  of  mobile 
services  (excluding  TIS)  operating  in  the 
AM  Expanded  Band.  We  anticipate  this 
action  will  have  minimal  impact 
because  very  few  such  applications  are 
received  from  Public  Safety,  Industrial/ 
Business  Pool,  and  remote  pickup 
eligibles  to  operate  in  this  band  and 
because  alternative  land  mobile 
spectrum  is  available. 

Ordering  Clause 

4.  Public  Safety,  Industrial/Business 
Pool,  and  remote  pickup  applications 
for  frequencies  within  the  band  1605— 
1705  kHz  shall  not  be  granted.  The 
Conunission  shall  not  accept  said 
applications  for  new  licenses  or 
modifications  or  renewals  of  existing 
licenses  for  frequencies  within  the  band 
1605-1705  kHz  as  of  the  April  8,  2002 
of  this  Order.  Any  such  applications 
received  on  or  after  that  date  shall  be 
retiuned  as  unacceptable  for  filing. 
Pending  applications  shall  be 
dismissed,  unless  they  are  modified  to 
specify  alternative  frequencies. 
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Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
[FR  Doc.  02-7726  Filed  4-5-02;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  malting  pnor  to  ttie  adoption  of  tt>e  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSKMii 

lOCFRPartSO 
[Doctal  No.  PRM-SO-TS] 

Nuclear  Energy  Instttute;  Receipt  of 
Petition  for  Rulemaidng 

agency:  Nuclear  Regulatory 

Commission. 

action:  Petition  for  rulemakings;  Notice 

of  receipt.  


SUMMARY:  The  Commission  requests 
public  comment  on  a  petition  for 
rulemaking  filed  February  6,  2002,  by 
the  Nuclear  Energy  Institute  (NEI) 
(PRM-50-75).  The  petition  requests 
amendment  of  the  NRC's  Emergency 
Core  Cooling  System  (ECCS)  regulations 
to  allow  the  use  of  an  alternative 
maximum  pipe  break  size  for  the  largest 
pipe  in  the  reactor  coolant  system  in 
ECCS  evaluation  models  for  Light-Water 
Nuclear  Power  Reactors.  The  regulations 
currently  specify  the  use  of  a  double- 
ended  rupture  of  the  largest  pipe  in  the 
reactor  coolant  system  in  ECCS  models. 
NEI  states  that  the  proposed  change  is 
necessary  to  improve  consistency 
within  the  existing  regulations  and  will 
provide  increased  plant  safety  through 
the  use  of  more  realistic  technical 
specifications  in  surveillance  testing. 
The  petitioner  estimates  regulatory 
improvements  could  be  expedited  by  up 
to  two  years. 

DATES:  Submit  comments  by  June  24, 
2002.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville.  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

For  a  copy  of  the  petition,  write  to 
Michael  T.  Lesar,  Chief,  Rules  and 


Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC,  20555- 
0001. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  Web 
site  at  http://ruleforum.Unl.gov.  This 
site  allows  you  to  upload  comments  as 
files  in  any  format,  if  your  Web  browser 
supports  the  function.  For  information 
about  the  interactive  rulemaking  Web 
site,  contact  Ms.  Carol  Gallagher,  (301) 
415-5905  [e-mail :cag@nrc.gov). 

Dociunents  related  to  this  petition, 
including  comments  received,  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  ADAMS  Public  Library  component 
on  the  NRC  Web  site  (the  Electronic 
Reading  Room),  www.nrc.gov.  If  you  do 
not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4029,  301-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  services.  Office  of 
Administration,  U.  S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001  or  e-mail:  hfTlSnrc.gov. 
SUPPLEMENTARY  INFORMATION: 

The  Petitioner 

The  petitioner,  the  Nuclear  Energy 
Institute  (NEI),  is  an  umbrella 
organization  for  the  nuclear  energy 
industry.  The  NEI  is  responsible  for 
coordinating  its  members'  efforts  in 
matters  involving  generic  policy  issues 
and  the  regulatory  aspects  of  generic 
operational  and  technical  issues 
affecting  the  nuclear  power  industry. 
NEI  members  include  all  entities  in  the 
United  States  licensed  by  the  NRC  to 
construct  or  operate  nuclear  power 
plants,  other  nuclear  industry 
organizations,  as  well  as  major 
architectiiral  and  engineering  firms  and 
nuclear  steam  supply  system  vendors. 

Background 

The  petitioner  states  that  10  CFR 
50.46,  Acceptance  Criteria  for 
Emergency  Core  Cooling  Systems 


(ECCS)  for  Light-Water  Nuclear  Power 
Reactors,  Appendix  A  to  10  CFR  part 
50,  General  Design  Criteria  (GDC)  for 
Nuclear  Power  Plants,  and  Appendix  K 
to  10  CFR  part  50,  ECCS  Evaluation 
Models,  currently  require  that 
assumption  of  a  double-ended  break  of 
the  largest  pipe  in  the  reactor  coolant 
system  be  considered  in  the  evaluation 
models  for  evaluation  of  the  ECCS 
acceptance  criteria  and  be  used  to 
determine  ECCS  performance   . 
requirements.  NEI  reports  that 
Appendix  K,  promulgated  in  the  early 
1970s,  specified  the  required  and 
acceptable  features  of  ECCS  evaluation 
models.  The  petitioner  believes  these 
models  were  developed  with 
conservative  assumptions  and  notes  that 
the  models  were  required  to  address 
areas  where  data  was  lacking  or 
uncertainties  were  large  or 
unquantifiable. 

NEI  further  reports  that  in  1987,  the 
Commission  amended  10  CFR  part  50, 
GDC  4  of  Appendix  A,  Environmental 
and  dynamic  effects  design  bases  to 
exclude  the  dynamic  effects  of 
postulated  ruptxu^s  in  the  reactor 
coolant  system  primary  piping  and 
other  hi^  energy  line  piping  by  the  use 
of  leak-before-break  (LBB)  technology. 
This  relaxation  of  methodology  was 
justified,  the  petitioner  claims,  because 
the  probability  of  a  pipe  break  in  the 
largest  diameter  pipe  was  extremely  low 
for  the  conditions  for  which  the  piping 
was  designed.  The  petitioner  notes  that 
this  amendment  also  allowed  for  the 
removal  of  pipe  whip  restraints  and  jet 
impingement  devices. 

According  to  the  petitioner,  the 
Commission  acknowledged  that  the 
1987  GDC  4  amendment  introduced  an 
inconsistency  into  the  desi^  basis  by 
retaining  the  large  postulated  pipe 
ruptures  for  contaiiunent  design, 
emergency  core  cooling,  and 
environmental  qualification,  but 
allowing  an  exclusion  for  the  dynaunic 
effects  of  large  posttilated  pipe  ruptures 
for  piping  less  than  or  equal  to  the 
largest  pipe  in  the  reactor  coolant 
system.  NEI  points  out  that  the 
Commission  stated  at  that  time  its 
intention  to  address  these 
inconsistencies  through  a  long-term 
evaluation. 

The  petitioner  contends  that 
improvements  in  probabilistic  firacturo 
mechanics  (PFM)  have  resulted  in  NRC 
approval  of  a  more  safety-focused 
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approach  for  implementing  ASME 
Section  XI  In-service  Inspection 
requirements,  significanUy  improving 
worker  and  public  safety.  NEI  proposes 
these  improved  methodologies  as  the 
basis  for  eliminating  the  inconsistencies 
introduced  in  the  1987  amendment.  NEI . 
believes  insights  ft-om  these  new 
analyses  will  provide  the  basis  for 
further  regulatory  improvements 
through  the  expanded  use  of  PFM  and 
LBB  concepts  to  the  large-break  loss-of- 
coolant  pipe-break  size  definition. 

The  petitioner  concludes  that  the 
proposed  changes  would  focus  design 
and  operational  procedures,  resources, 
and  practices  on  the  more  likely?  safety- 
significant  events.  NEI  argues  that  the 
suggested  amendments  would 
ultimately  result  in  additional 
improvements  in  the  protection  of 
public  health  and  safety  and  restore 
consistency  to  a  central  element  of  the 
r^ulatory  system. 

Proposed  Action 

The  petitioner  proposes  to  amend  10 
CFR  50.46  and  Appendices  A  and  K  to 
10  CFR  part  50  to  change  the  acceptance 
criteria  for  analysis  of  emergency  core 
cooling  systems  for  light-water  nuclear 
power  reactors.  NEI  wishes  to  add  to  the 
explanation  and  definition  of  a  loss-of- 
coolant  accident  (LOCA)  that  must  be 
addressed  in  the  evaluation  model,  an 
option  to  the  current  break  size,  now 
defined  as  "a  break  equivalent  in  size  to 
the  double-ended  rupture  of  the  largest 
pipe  in  the  reactor  system."  NEI 
proposes  adding  an  optional  break  size 
that  is  "up  to  and  including  an  alternate 
maximiun  break  size  that  is  approved  by 
the  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  (NRR)."  The 
petitioner  recommends  that  this  option 
also  be  included  in  Appendix  K 
detailing  the  features  of  ECCS 
Evaluation  models,  including 
consideration  of  the  effects  of 
longitudinal  splits  in  the  largest  pipes, 
with  the  split  area  equal  to  the  cross- 
sectional  area  of  the  largest  pipe,  or 
equal  to  an  alternate  maximum  break 
area  that  is  approved  by  the  Director  of 
NRR. 

Rationale 

NEI  offers  the  following  rationale  in 
support  of  its  petition: 
I  •  The  operating  experience  gained 
from  2500  reactor  years  of  very  high 
safety  performance  and  increases,  in 
technical  knowledge; 

•  The  Commission's  commitment  to 
risk-informed  regidation;  and 

•  A  range  of  expected  benefits. 


Operating  Experience  and  Increased 
Technical  Knowledge 

NEI  explains  that  the  petition 
provides  a  means  for  streamlining  the 
regulatory  process  and  improving 
licensee  and  NRC  focus  on  matters  that 
have  greater  safety  significance.  The 
petitioner  claims  that  U.S.  nuclear 
power  plants  have  a  very  high  safety 
performance  record  and  that  the  insights 
fi'om  probabilistic  risk  assessments 
(PRAs)  from  more  that  2500  reactor 
years  of  operating  experience  and  from 
increased  technical  loiowledge,  have 
produced  evidence  that  some  systems 
and  design  bases  events  that  originally 
were  considered  highly  important  to 
safety  have  significantly  less  importance 
than  were  originally  thought,  and  that 
some  systems  or  events  that  were  not 
originally  considered  important  to 
safety  are  now  considered  important. 

The  petitioner  states  that  the  large 
break  LOCA  is  a  central  element  in  the 
design  and  licensing  bases  for  light 
water  reactors,  and  that  advances  in 
analytic  techniques  (PFM  ,  LBB,  and 
PRA)  demonstrate  that  a  large  break 
LOCA  as  currently  defined  is  an 
extremely  unlikely  event,  presenting 
negligible  risk  to  public  health  and 
safety.  NEI  contends  that  the  changes 
requested  will  provide  added  impetus 
and  direction  in  the  development  and 
approval  of  the  large  break  LOCA 
implementation  applications,  with 
resulting  safety  and  resource  benefits 
from  risk-informing  the  large  break 
LOCA  criterion  in  the  Commission's 
regulations. 

The  petitioner  states  that  substantial 
design,  licensing,  operational  activities 
and  resources  are  expended  in 
addressing  this  one  extremely  imlikely 
event,  the  instantaneous  double-ended 
break  of  the  largest  pipe.  The  petitioner 
believes  that  it  is  appropriate  to  provide 
an  option  for  a  licensee  to  revise  its 
design  and  licensing  bases  to  better 
focus  on  the  more  probable  equipment 
failures  and  events  that  have  greater 
safety  significance. 

The  petitioner  asserts  that  this 
petition  is  a  natural  extension  of  current 
leak-before-break  (LBB)  methodologies, 
approved  by  the  NRC  in  1987;  NEI  notes 
that  the  LBB  acceptance  criteria  have 
remained  very  limiting,  and  retain 
conservative  margins  on  leak  rate,  flaw 
size,  and  loads. 

Risk-Informed  Regulation 

The  petitioner  cites  the  1995  NRC 
Policy  Statement  (60  FR  42622;  August 
16, 1995)  formalizing  the  Commission's 
commitment  to  a  risk-informed 
approach  to  regulation  through  an 
expanded  use  of  probabilistic  risk 


assessment  (PRA)  to  reduce  regulatory 
conservatisms:  "The  use  of  PRA 
technology  should  be  increased  in  all 
regulatory  matters  to  the  extent 
supported  by  the  state  of  the  art  in  PRA 
methods  and  data,  and  in  a  maimer  that 
complements  the  NRC's  deterministic 
approach  and  supports  the  NRC's 
traditional  defense-in-depth 
philosophy."   ■ 

The  petitioner  also  cites  NRC 
Regulatory  Guide  1.174,  An  Approach 
for  Using  Probabilistic  Risk  Assessment 
in  Risk-informed  Decisions  on  Plant- 
Specific  Changes  to  the  Current 
Licensing  Basis  to  the  extent  that  the 
guide  pro|[ides  metrics  on  what 
constitutes  an  acceptable  change.  NEI 
notes  that  the  technical  basis  for  the 
petition  is  the  insights  and  information 
provided  in  the  area  of  LBB,  PFM,  and 
licensee  specific  PRAs.  NEI  expects 
licensee  and  generic  owners'  groups' 
submittals  on  large  break  LOCA 
applications  to  be  based  on  these 
technical  insights  and  information  as 
well  as  application-specific  analyses. 

The  petitioner  assures  that  the 
industry,  in  concert  with  this  petition, 
will  continue  to  develop  the  technical 
work  to  support  the  use  of  alternate- 
maximum  LOCA  break  size  for  safety 
analysis  of  reactor  designs.  The 
petitioner  further  states  industry  will 
start  work  on  the  development  of 
specific  applications  that  will  be  based 
on  the  new  pipe-break  sizes  to  form  the 
basis  of  industry  and  regulatory 
implementation  guidelines. 

NEI  explains  that,  if  approved,  this 
petition  will  allow  operator  and  support 
personnel  to  focus  on  safety-significant 
matters  resulting  in  improved  plant 
reliability,  specifically:  improved 
service  life,  since  equipment  will  not  be 
required  to  meet  unnecessarily  harsh 
testing  conditions,  such  as  rapid  cold 
starts  and  loading  sequences 
reliabilities;  reduced  wear  and  tear  on 
safety-significant  equipment;  and 
improved  training  effectiveness,  as 
operations  and  plant  support  staff  will 
be  focused  on  the  more  probable  events 
and  will  no  longer  need  to  focus  on 
compliance  with  technical  specification 
limits  based  on  margins  required  for 
large  break  LOCAs  such  as  ultimate  heat 
sink  temperatures. 

Expected  Benefits 

The  petitioner  lists  the  following 
benefits  attained  through  the  approval 
and  implementation  of  the  petition: 
•  Increased  plant  safety  from  more 
realistic  technical  specification 
surveillance  testing  and  related 
requirements,  such  as  diesel  generator 
(DG)  start  times  and  ultimate  heat 
sink  temperature  limits. 
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•  Consistency  in  analytical 
assiimptions, 

•  Peaking  factor  increases, 

•  Power  upratings,  and 

•  Relaxation  of  post-LXXIA  siunp  boron 
requirements  to  maintain  core 
subcriticality  with  all  rods  out,  and 
requirements  for  the  related  potential 
for  siunp  dilution  that  could  lead  to 
recriticality. 

Scope 

The  petitioner  points  out  that  the 
petition  retains  the  LOCA  as  a  design 
basis  event,  but  redefines  the  maximum 
break-size  that  may  be  used  in  a  design 
basis  evaluation.  If  a  licensee  adopts  the 
alternate  break-size,  the  existing  large 
break  LOCA  analysis  will  be  retained  as 
a  historical  dociunent,  and  the  plant- 
specific  PRA  will  continue  to  include 
LOCAs  of  all  sizes,  including  a  rupture 
of  the  large  primary  system  piping. 
Moreover,  the  petitioner  continues,  a 
licensee  will  still  retain  capability  to 
mitigate  the  extremely  xmlikely  break  of 
the  largest  pipe  in  the  reactor  system, 
since  most  of  the  major  equipment  is 
also  needed  to  mitigate  other  design 
basis  events.  NEI  states  that  the  major 
components  of  the  current  ECCS,  such 
as  the  head  pumps  (high,  intermediate, 
and  low)  will  be  retained. 

NEI  warns,  however,  that  the  system 
capability  and  associated  requirements 
and  acceptance  criteria  of  these 
components  may  be  revised,  based  on 
the  revised  maximum  LOCA  break  size, 
or  other  design  basis  accidents, 
whichever  is  more  limiting.  The 
petitioner  states  that  if  the  NRC  grants 
the  proposed  petition,  hcensees  wishing 
to  apply  to  use  the  alternative  break-size 
criteria  will  amend  the  applicable  safety 
analyses  associated  with  licensee  or 
owners'  group  applications.  The 
amended  analyses  will  be  the  basis  for 
the  application-specific  LOCA-related 
safety  analysis  assumptions,  including 
control  rod  insertion  following  a  LOCA 
and  associated  post-LOCA  siunp  boron 
requirements  to  maintain  core 
subcriticality,  containment  sump  debris 
generation,  and  the  ultimate  heat  sink 
heat  removal  requirements. 

The  petitioner  explains  that  plants 
requesting  approval  for  use  of  an 
alternate  maximimi  break  size  model 
will  determine  the  alternate  maximum 
break  size  by  estimating  the  appropriate 
initiating  event  frequencies  for  LOCA 
events  and  the  contribution  to  overall 
risk  of  equivalent  break  sizes  greater 
than  or  equal  to  the  alternate  maximum 
break  size.  The  petitioner  also  states  that 
evaluation  of  the  alternate  maximum 
break  size  will  include  consideration  of 
defense-in-depth,  safety  margins,  and 
performance  monitoring.  The  petitioner 


states  that  the  risk  significance  of  the 
changes  will  be  assessed,  and  such 
changes  will  be  subject  to  the  change 
control  provisions  of  10  CFR  50.59  and 
may  result  in  a  license  amendment,  if 
required,  in  accordance  with  10  CFR 
50.90. 

Finally,  the  petitioner  notes  that  the 
proposed  amendment  may  result  in 
changes  to  containment  analyses, 
including  the  calculation  of  peak 
containment  accident  pressiu«, 
subcompartment  pressure  transients, 
containment  support  system 
requirements,  or  the  enviroiunental 
qualification  temperature  profile  from  a 
LOCA.  NEI  adds  that  environmental 
qualification  temperature  profiles  shall 
continue  to  consider  other  design  basis 
breaks  in  addition  to  the  LOCAs.  The 
petitioner  assures  that  it  is  not  the  intent 
of  this  rulemaking  petition  to  be  the 
basis  for  changing  contaiiunent 
structural  integrity. 

Conclusion 

The  petitioner  asserts  the  proposed 
request  is  consistent  with  and  supports 
the  NRC  Strategic  and  Performance 
Goals,  and  the  Conmiission's  policy  on 
PRA  and  risk-informed,  performance- 
based  regulation.  NEI  contends  that 
approval  of  the  petition  will  improve 
nuclear  safety  because  a  major 
regulation  will  be  updated  to  reflect 
industry  experience  and  improvements 
in  PRAs  and  engineering  knowledge. 
The  petitioner  concludes  that  this 
petition  will  result  in  plant  design, 
operations,  activities,  and  associated 
regulatory  oversight  that  will  be  more 
focused  on  events  that  are  more 
probable  and  of  higher  safety 
significance,  while  reducing 
unnecessary  regulatory  burden. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  April,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
(FR  Doc.  02-8386  Filed  4-5-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admtnietratlon 

14CFRPart25 

[Doclwt  No.  NM213;  NoHco  No.  25-02-4)5- 
SC]  > 

Special  Conditione:  AirtMie  Industrie, 
Model  A340-S00  and  -600  Serlee 
Airplanes;  Interaction  of  Systems  and 
Structure;  Electronic  night  Control 
System,  Longitudinal  Stability  and  Low 
Energy  Awareness;  and  Use  of  Higti 
Incidence  Protection  and  Alpha-floor 
Systems 

AGENCVrFederal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  action  proposes  special 
conditions  for  the  Airbus  Industrie 
Model  A340-500  and  -600  series 
airplanes.  These  airplanes  will  have 
novel  or  unusual  design  featxues  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  category 
airplanes  associated  with  the  systems 
that  affect  the  structural  performance  of 
the  airplane;  the  electronic  flight  control 
system  (EFCS);  and  the  use  of  high 
incidence  protection  and  alpha-floor 
systems,  llie  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  these 
design  features.  These  proposed  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  May  8,  2002. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Transport 
Airplane  Directorate,  Attn:  Rules  Docket 
{ANM-113).  Docket  No.  NM213, 1601 
Lind  Avenue  SW.,  Renton,  Washington, 
98055-4056;  or  delivered  in  duplicate  to 
the  Transport  Airplane  Directorate  at 
the  above  address.  All  comments  must 
be  marked:  Docket  No.  NM213. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  FAA,  ANM-116,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
■  SW.,  Renton,  Washington,  98055-4056; 
telephone  (425)  227-2797;  facsimile 
(425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 
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Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

I  We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  proposed  special 
conditions.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date.  If  you  wish  to 
review  the  docket  in  person,  go  to  the 
address  in  the  ADDRESSES  section  of  this 
preamble  between  7:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  proposal  for  special 
conditions  in  light  of  the  comments  we 
receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Baclcground 

j  On  November  14, 1996,  Airbus 
Industrie  applied  for  an  amendment  to 
U.S.  type  certificate  (TC)  A43NM  to 
include  the  new  Models  A340-500  and 
-600.  These  models  are  derivatives  of 
the  A340-300  airplane  that  is  approved 
imder  the  same  TC. 

The  Model  A340-500  fuselage  is  a  6- 
frame  stretch  of  the  Model  A34O-300 
and  is  powered  by  4  Rolls  Royce  Trent 
553  engines,  each  rated  at  53,000 
pounds  of  thrust.  The  airplane  has 
interior  seating  arrangements  for  up  to 
375  passengers,  with  a  maximxun  takeoff 
wei^t  (MTOW)  of  820,000  pounds.  The 
Model  A340-500  is  intended  for  long- 
range  operations  and  has  additional  fuel 
capacity  over  that  of  the  Model  A340- 
600. 

I  The  Model  A340-600  fuselage  is  a  20- 
frame  stretch  of  the  Model  A340-300 
and  is  powered  by  4  Rolls  Royce  Trent 
556  engines,  each  rated  at  56,000 
pounds  of  thrust.  The  airplane  has 
interior  seating  arrangements  for  up  to 
440  passengers,  with  a  MTOW  of 
804,500  pounds. 


Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Airbus  Industrie  must  show  that 
the  Model  A340-500  and  -600  airplanes 
meet  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
TC  A43NM  or  the  applicable  regulations 
in  effect  on  the  date  of  application  for 
the  change  to  the  type  certificate.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  TC  A43NM 
are  14  CFR  part  25,  effective  February  1, 
1965,  including  Amendments  25-1 
through  25-63,  and  Amendments  25- 
64,  25-65,  25-66.  and  25-77,  with 
certain  exceptions  that  are  not  relevant 
to  these  proposed  special  conditions. 

In  addition,  if  the  regulations 
incorporated  by  reference  do  not 
provide  adequate  standards  with  respect 
to  the  change,  the  applicant  must 
comply  with  certain  regulations  in  effect 
on  the  date  of  application  for  the 
change.  The  FAA  has  determined  that 
the  Model  A340-500  and  -600  airplanes 
must  be  shown  to  comply  with 
Amendments  25-1  through  25-91,  and 
with  certain  FAA-allowed  reversions  for 
specific  part  25  regulations  to  the  part 
25  amendment  levels  of  the  original 
type  certification  basis. 

Airbus  has  also  chosen  to  comply 
with  part  25  as  amended  by 
Amendments  25-92,  -93,  -94,  -95,  -97, 
-98,  and  -104.  In  addition.  Airbus  has 
elected  to  redefine  the  reference  stall 
speed  as  the  1-g  stall  speed  as  proposed 
in  Notice  No.  95-17  (61  FR  1260. 
January  18, 1996). 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Airbus  Industrie  Model  A340- 
500  and  -600  because  of  a  novel  or 
unusual  design  featiu^,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Airbus  Industrie  Model 
A340-500  and  -600  must  comply  with 
the  fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
noise  certification  requirements  of  14 
CFR  part  36. 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 


include  any  other  model  that 
incorporates  the  same  novel  or  imusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Airbus  Model  A340-500  and 
A340-600  airplanes  will  incorporate  the 
following  novel  or  unusual  design 
features. 

1.  Interaction  of  Systems  and  Structure 

The  Model  A34O-500  and  -600 
airplanes  will  have  systems  that  affect 
the  structural  performance  of  the 
airplane,  either  directly  or  as  a  result  of 
a  failure  or  malfunction.  These  novel  or 
imusual  design  featiu-es  are  systems  that 
can  serve  to  alleviate  loads  in  the 
airframe  and,  when  in  a  failure  state, 
can  create  loads  in  the  airframe.  The 
ciurent  regulations  do  not  adequately 
account  for  the  effects  of  these  systems 
and  their  failings  on  structural 
.  performance.  The  proposed  special 
conditions  provide  the  criteria  to  be 
used  in  assessing  the  effects  of  these 
systems  on  structures. 

2.  Electronic  Flight  Control  System: 
Longitudinal  Stability  and  Low  Energy 
Awareness 

The  EFCS  of  the  Model  A340-500  and 
-600,  as  with  its  predecessors,  will 
result  in  the  airplanes  having  neutral 
static  longitudinal  stability.  This 
condition,  when  combined  with  the  3 
automatic  trim  feature  of  the  EFCS, 
could  result  in  insufficient  feedback 
cues  to  the  pilot  of  speed  excursions 
below  normal  operating  speeds.  The 
longitudinal  flight  control  laws  provide 
neutral  static  stability  within  the  normal 
flight  envelope;  therefore,  the  proposed 
novel  or  imusual  design  features  for 
these  new  airplane  model  designs  will 
make  them  unable  to  show  compliance 
with  the  static  longitudinal  stability 
requirements  of  §§  25.171,  25.173,  and 
25.175. 

The  unique  features  of  the  Model 
A340-500  and  -600  airplanes  could 
cause  an  unsafe  condition  if  the 
airspeed  becomes  too  slow  near  the 
ground  and  results  in  the  airplane 
stalling.  The  flightcrew  would  be 
unaware  of  the  flight  condition  and 
would  not  be  able  to  intervene  and 
recover  before  stall.  The  French 
Direction  Generale  De  L'Aviation  Civile 
(DGAC)  took  action  for  this  condition  by 
introducing  a  special  condition  for 
predecessor  airplanes  with  the  same 
design  features  that  required  adequate 
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awareness  of  the  flightcrew  to  unsafe 
low  speed  conditions.  This  awareness 
may  be  provided  by  an  appropriate 
warning  in  the  cockpit  to  allow  for 
recovery.  There  was  no  corresponding 
special  condition  developed  by  the 
FAA.  This  proposed  special  condition 
will  provide  for  an  appropriate  warning 
in  the  cockpit  of  the  A340-500  and  -600 
airplanes  to  allow  for  recovery. 

Subsequent  to  certification  of  the 
predecessor  Model  A330  and  A340 
airplanes  and  in  establishing  the 
certification  requirements  for  the  A340- 
500  and  -600,  the  French  DGAC 
decided  to  combine  two  special 
conditions  from  the  A330  into  a  new 
special  condition  titled  "Static 
Longitudinal  Stability  and  Low  Energy 
Awareness."  Since  the  FAA  did  not  take 
action  on  the  introduction  of  the  low 
energy  awareness  requirement  during 
the  A330  and  A340  certification,  this 
proposed  special  condition  for  the 
Model  A340-500  and  -600  airplane 
certification  will  harmonize  to  the 
French  DGAC  special  condition  for 
static  longitudinal  stability  and  low 
energy  awareness.  The  purpose  of  the 
new  proposed  low  energy  awareness 
special  condition  item  2(a)(2)  is  to 
provide  awareness  to  the  pilot  of  a  low 
speed  (or  low  energy  state)  of  flight 
when  die  flight  control  laws  provide 
neutral  static  longitudinal  stability 
significantly  below  the  normal  operating 
speeds,  and  offer  no  cues  to  the  pilot 
through  the  side  stick  controller.  The 
proposed  special  condition  item  2(a)(1) 
addresses  the  fact  that  the  airplane  has 
neutral  stability  and  does  not  meet 
regulatory  requirements  for  positive 
dynamic  and  static  longitudinal  stability 
(§§25.171,  25.173,  and  25.175,  and 
25.181(a)). 

3.  High  Incidence  Protection  and  Alpha- 
floor  Systems 

The  Model  A340-500  and  -600 
airplanes  will  have  a  novel  or  unusual 
feature  to  accommodate  the  imique 
features  of  the  high  incidence  protection 
and  the  alpha-floor  systems.  The  high 
incidence  protection  system  replaces 
the  stall  warning  system  during  normal 
operating  conditions  by  prohibiting  the 
airplane  from  stalling.  The  high 
incidence  protection  system  limits  the 
angle  of  attack  at  which  the  airplane  can 
be  flown  during  normal  low  speed 
operation,  impacts  the  longitudinal 
airplane  hancUing  characteristics,  and 
can  not  be'over-ridden  by  the  crew.  The 
existing  regulations  do  not  provide 
adequate  criteria  to  address  this 
proposed  system. 

TTie  function  of  the  alpha-floor  system 
is  to  automatically  increase  the  thrust 
on  the  operating  engines  imder  imusual 


circiunstances  where  the  airplane 
pitches  to  a  predetermined  high  angle  of 
attack  or  bank  angle.  The  regulations  do 
not  provide  adequate  criteria  to  address 
this  proposed  system. 

Discussion 

1.  Intemction  of  Systems  and  Structure 

The  Model  A340-500  and  -600  will 
have  systems  that  affect  the  structural 
performance  of  the  airplane,  either 
directly  or  as  a  result  of  failure  or 
malfunction.  These  proposed  special 
conditions  provide  the  criteria  to  be 
used  in  assessing  the  effects  of  these 
systems  on  structures.  The  applicant. 
Airbus  Industrie,  acknowledges  that 
advancements  in  technology  led  to  the 
development  of  these  novel  and  unusual 
design  features.  These  criteria  are  now 
in  the  regulatory  process  and  will 
become  a  new  regulation,  §  25.302, 
"Interaction  of  systems  and  structures," 
and  a  new  appendix  to  part  25.  Until  the 
rule  is  adopted,  it  is  necessary  to  apply 
these  proposed  special  conditions. 
Airbus  accepts  and  embraces  these 
special  conditions  and  has  every  intent 
of  complying  with  them  as  they  are 
presented  here. 

The  criteria  defined  herein  are  similar 
to  those  previously  applied  by  special 
conditions  to  other  fly-by-wire 
airplanes,  including  the  Airbus  A340,  in 
Special  Conditions  No.  25-ANM-69, 
Docket  No.  NM-75,  published  in  the 
Federal  Register  on  April  15, 1993,  (58 
FR  19553),  item  4.  Since  the  issuance  of 
the  Airbus  A340  special  condition  item 
4,  advancements  in  technology  have 
occurred  leading  to  the  proposed 
§  25.302,  which  will  address  the 
interaction  of  systems  and  structures, 
and  to  a  revised  version  of  the  original 
special  condition  item  4.  The  FAA 
proposes  that  this  new  special  condition 
apply  to  the  Airbus  A340-500  and  -600 
airplanes,  in  lieu  of  the  original  special 
condition. 

2.  Electronic  Flight  Control  System: 
Longitudinal  Stability  and  Low  Energy 
Awareness 

The  following  special  conditions  are 
proposed  in  lieu  of  compliance  with 
§§25.171,  25.173,  25.175.  and  25.181(a), 
and  in  lieu  of  the  previously  issued 
Special  Conditions  No.  25-ANM-69, 
Docket  No.  NM-75,  published  in  the 
Federal  Register  on  April  15, 1993  (58 
FR  19553),  item  11(b),  "Flight 
Characteristics — Longitudinal 
StabiUty." 

Static  longitudinal  stability  on 
conventional  airplanes  means  that  a 
pull  force  on  the  controller  in  the  pitch 
axis  (airplane  nose  up)  wiU  result  in  a 
reduction  in  speed  relative  to  the  trim 


speed  for  straight  flight,  and  a  push 
force  (airplane  nose  down)  will  result  in 
higher  than  trim  speed.  This  required 
characteristic  of  the  flight  control 
system,  as  specified  in  §§  25.171, 
25.173,  and  25.175,  is  intended  to 
provide  the  pilot  with  a  predictable, 
tactile  feeling  for  increased  pitch  forces 
on  the  controller  and  to  maintain  trim 
speed  during  straight  flight. 

The  Model  A340-500  and  -600  EFCS 
with  fly-by-wire  technology  has  unique 
and  novel  design  features,  relative  to 
those  envisioned  by  current  regulations, 
for  controlling  the  airplane  pitch 
attitude  and  flight  path.  Movement  of 
the  elevator  surfaces  in  conjunction 
with  movement  of  the  cockpit 
controllers,  is  accomplished  by 
"electrical  flight  control  laws" 
contained  in  the  flight  control 
computer.  The  pitch  control  law  (C*) 
utilizes  feedback  from  normal  load 
factor  and  pitch  rate  to  provide  a  load 
factor  (g)  demand  such  that 
displacement  of  the  controller  results  in 
a  constant  g  maneuver  where  a  pull 
force  (nose  up)  is  positive  g,  and  a  push 
force  (nose  down)  is  negative  g.  The  net 
result  of  the  C*  law,  with  the  integration 
of  the  automatic  pitch  trim  function  on 
the  horizontal  stabilizer,  is  that  the  pilot 
can  command  a  rate  of  climb  or  descent 
with  displacement  of  the  controller  and 
release  the  controller  to  its  neutral 
position.  The  airplane  rate  of  climb  or 
descent  will  remain  until  a  new 
command  to  the  controller  is  given  by 
the  pilot.  Furthermore,  a  stick-fi«e 
(controller  remains  in  the  neutral 
position)  deceleration/acceleration  away 
from  "trim"  will  result  in  constant  1  g 
straight  flight  with  no  stick  forces 
(neutral  static  stability).  As  a  resxUt  of 
this  neutral  stability,  the  Model  A340- 
500  and  -600  does  not  meet  the  part  25 
requirements  for  static  longitudinal 
stability  as  described  above. 

In  addition,  past  experience  on 
airplanes  with  EFCS  providing  neutral 
longitudinal  stability  shows  that  there  is 
insufficient  feedback  cue  of  excursion 
below  operational  speeds.  Pitch  limit 
protection  systems  of  this  design  protect 
the  airplane  against  stall  but  are  not 
sufficient  to  prevent  potentially 
hazardous  low  speed  exciirsions 
because  they  intervene  far  below  normal 
operational  speeds.  Until  intervention, 
there  are  no  stability  cues  since  the 
airplane  remains  trimmed.  Additionally, 
the  pitching  moment  due  to  thrust 
variation  is  reduced  by  the  flight  control 
laws.  Recovery  from  a  low  speed 
excursion  may  become  hazardous  when 
the  low  speed  situation  is  associated 
with  a  low  altitude  and  with  the  engines 
at  idle.  These  low  energy  situations  (low 
speed  and  low  engine  thrust)  must  be 
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avoided  and  therefore,  the  pilots  must 
be  given  adequate  cues  when 
approaching  such  situations.  An 
acceptable  method  of  compliance  to  this 
requirement  may  be  provided  by  an 
appropriate  warning  with  the  following 
characteristics: 

(a)  Warning  must  be  iinique, 
unambiguous  and  unmistakable. 

(b)  Warning  must  be  active  at 
appropriate  altitudes  and  in  appropriate 
configurations. 

(c)  Warning  must  be  sufficiently 
timely  to  allow  pilot  intervention, 
without  recourse  to  any  aircraft 
automatic  protection  system. 

(d)  Warning  must  not  be  triggered 
during  normal  operations,  including 
operation  in  moderate  turbulence  for 
recommended  maneuvers  at 
reconimended  speeds. 

(e)  Warning  must  not  be  cancelable  by 
the  pilot  other  than  by  achieving  a 
higher  energy  state. 

(f)  Various  warnings  must  have  an 
adequate  hierarchy  so  that  the  pilot  will 
not  be  confused  and  lead  to  take 
inappropriate  recovery  action  in  the 
event  that  multiple  warnings  occur. 

3.  High  Incidence  Protection  and  Alpha- 
floor  Systems 

An  initial  review  of  the  Airbus  Model 
A330  and  A340  special  condition  item 
12(b),  issued  in  Special  Conditions  No. 
25-ANM-69.  Docket  No.  NM-75, 
published  in  the  Federal  Register  on 
April  15, 1993  (58  FR  19553),  compared 
with  the  corresponding  French  DGAC 
special  condition  finds  that  the  FAA 
special  condition  item  12(b)  did  not 
adequately  address  the  high  incidence 
protection  and  alpha-floor  systems,  and 
the  automatic  trim  feature  on  the  A3  30 
and  A340  and  on  the  Model  A340-500 
and  -600  airplanes.  Furthermore,  the 
requirements  for  the  1-g  stall  speeds, 
which  are  now  an  equivalent  safety 
finding  (ESF),  were  embedded  in  the 
same  special  conditions  (No.  25— ANM- 
69),  item  12(b).  addressing  high 
incidence  protection  limits.  Current 
FAA  procedures  do  not  allow 
combining  a  special  conditions  and  an 
ESF  in  the  manner  previously  done  for 
the  Model  A330  and  A340  series 
airplanes.  Therefore,  this  special 
condition  addresses  the  high  incidence 
protection  and  alpha-floor  systems, 
while  the  requirements  for  the  1-g  stall 
will  be  addressed  separately  as  an  ESF. 
The  Model  A330  and  A340  airplanes, 
special  condition  item  12(b),  therefore 
does  not  apply  to  the  Model  A340-500 
and  -600  certification  program. 

The  proposed  special  condition 
parallels  that  of  the  French  DGAC  for 
the  A340-500  and  -600  in  presenting 
amendments  to  the  appropriate 


regulations  to  accommodate  the  unique 
featiires  of  the  high  incidence  protection 
systems  and  the  alpha-floor  system.  The 
high  incidence  protection  systems 
replaces  the  stall  warning  system  during 
normal  operating  conditions  by 
prohibiting  the  airplane  from  stalling. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Model 
A340-500  and  -600  airplanes.  Should 
Airbus  Industrie  apply  at  a  later  date  for 
a  change  to  the  type  certificate  to 
include  another  model  incorporating  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the  Model 
A34O-500  and  -600  airplanes.  It  is  not 
a  rule  of  general  applicability,  and  it 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701, 
44702,  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  FAA  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  Airbus 
Industiie  Model  A340-500  and  -600 
series  airplanes. 

1.  Interaction  of  System  and  Structures 

The  following  special  conditions  are 
proposed  in  lieu  of  the  compliance  with 
previously  issued  Special  Conditions 
No.  25-ANM-69  (Docket  No.  NM-75), 
published  in  the  Federal  Register  on 
April  15, 1993  (58  FR  19553)  item  4, 
"Interaction  of  Systems  and  Structure." 

(a)  General.  For  airplanes  equipped 
with  systems  that  affect  structural 
performance,  either  directiy  or  as  a 
result  of  a  failure  or  malfunction,  the 
influence  of  these  systems  and  their 
failure  conditions  must  be  taken  into 
account  when  showing  compliance  with 
the  requirements  of  subparts  C  and  D  of 
part  25.  The  following  criteria  must  be 
used  for  showing  compliance  with  these 
special  conditions  for  airplanes 
equipped  with  flight  control  systems, 
autopilots,  stability  augmentation 
systems,  load  alleviation  systems,  flutter 
control  systems,  and  fuel  management 
systems.  If  these  special  conditions  are 
used  for  other  systems,  it  may  be 


necessary  to  adapt  the  criteria  to  the 
specific  system. 

(1)  The  criteria  defined  herein  only 
address  the  direct  structural 
consequences  of  the  system  responses 
and  performances  and  cannot  be 
considered  in  isolation  but  should  be 
included  in  the  overall  safety  evaluation 
of  the  airplane.  These  criteria  may  in 
some  instances  duplicate  standards 
already  established  for  this  evaluation.  ■ 
These  criteria  are  only  applicable  to 
structures  whose  failure  could  prevent 
continued  safe  flight  and  landing. 
Specific  criteria  that  define  acceptable 
limits  on  handling  characteristics  or   • 
stability  requirements  when  operating 
in  the  system  degraded  or  inoperative 
mode  are  not  provided  in  these  special 
conditions. 

(2)  Depending  upon  the  specific 
characteristics  of  the  airplane, 
additional  studies  that  go  beyond  the 
criteria  provided  in  these  special 
conditions  may  be  required  in  order  to 
demonstrate  the  capability  of  the 
airplane  to  meet  other  realistic 
conditions  such  as  alternative  gust  or 
maneuver  descriptions  for  an  airplane 
equipped  with  a  load  alleviation  system. 

(3)  The  following  definitions  are 
applicable  to  these  special  conditions. 

Structural  performance:  Capability  of 
the  airplane  to  meet  the  structural 
requirements  of  part  25. 

Flight  limitations:  Limitations  that 
can  be  applied  to  the  airplane  flight 
conditions  following  an  in-flight 
occurrence  and  that  are  included  in  the 
flight  manual  (e.g.,  speed  limitations, 
avoidance  of  severe  weather  conditions, 
etc.). 

Operational  limitations:  Limitations, 
including  flight  limitations  that  can  be 
applied  to  the  airplane  operating 
conditions  before  dispatch  (e.g.,  fuel,     . 
pay  load,  and  Master  Minimum 
Equipment  List  limitations). 

Probabilistic  terms:  The  probabilistic 
terms  (probable,  improbable,  extremely 
improbable)  used  in  these  special 
conditions  are  the  same  as  those  used  in 
§25.1309. 

Failure  condition:  The  term  failure 
condition  is  the  same  as  that  used  in 
§25.1309;  however,  these  special 
conditions  apply  only  to  system  failure 
conditions  that  affect  the  structural 
performance  of  the  airplane  (e.g.,  system 
failure  conditions  that  Induce  loads, 
lower  flutter  margins,  or  change  the 
response  of  the  airplane  to  inputs  such 
as  gusts  or  pilot  actions). 

(b)  Effects  of  Systems  on  Structures. 
The  following  criteria  will  be  used  in 
determining  fiie  influence  of  a  system 
and  its  failure  conditions  on  the 
airplane  structure. 
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(1)  System  fully  operative.  With  the 
system  fully  operative,  the  following 
apply: 

(i)  Limit  loads  must  be  derived  in  all 
normal  operating  configurations  of  the 
system  from  all  the  limit  conditions 
specified  in  subpart  C.  taking  into 
account  any  special  behavior  of  such  a 
system  or  associated  functions,  or  any 
effect  on  the  structural  performance  of 
the  airplane  that  may  occur  up  to  the 
limit  loads.  In  particular,  any  significant 
nonlinearity  (rate  of  displacement  of 
control  surface,  thresholds  or  any  other 
system  nonlinearities)  must  be 
accounted  for  in  a  realistic  or 
conservative  way  when  deriving  limit 
loads  from  limit  conditions. 


(ii)  The  airplane  must  meet  the 
strength  requirements  of  part  25  (static 
strength,  residual  strength),  using  the 
specified  factors  to  derive  ultimate  loads 
fitjm  the  limit  loads  defined  above.  The 
effect  of  nonlinearities  must  be 
investigated  beyond  limit  conditions  to 
ensure  the  behavior  of  the  system 
presents  no  anomaly  compared  to  the 
behavior  below  limit  conditions. 
However,  conditions  beyond  limit 
conditions  need  not  be  considered  when 
it  can  be  shown  that  the  airplane  has 
design  features  that  will  not  allow  it  to 
exceed  those  limit  conditions. 

(iii)  The  airplane  must  meet  the 
aeroelastic  stability  requirements  of 
§25.629. 


(2)  System  in  the  failure  condition. 
For  any  system  failure  condition  not 
shown  to  be  extremely  improbable,  the 
following  apply: 

(i)  At  &e  time  of  occurrence.  Starting 
bom  1-g  level  flight  conditions,  a 
realistic  scenario,  including  pilot 
corrective  actions,  must  be  established 
to  determine  the  loads  occurring  at  the 
time  of  failure  and  immediately  after 
failure. 

(A)  For  static  strength  substantiation, 
these  loads  multiplied  by  an  appropriate 
fector  of  safety  that  is  related  to  the 
probability  of  occurrence  of  the  failure 
are  ultimate  loads  to  be  considered  for 
design.  The  factor  of  safety  (FS)  is 
defined  in  Figure  1. 


Figure  1 
Factor  of  safety  at  the  time  of  occurrence 


10-9  io-=>  1 

Pi  •  ProbabSy  of  occurrence  of  falire  mode  j  (per  hour) 


(B)  For  residual  strength 
substantiation,  the  airplane  must  be  able 
to  withstand  two  thirds  of  the  ultimate 
loads  defined  in  subparagraph  (b)(l)(i). 

(C)  Freedom  from  aeroelastic 
instability  must  be  shown  up  to  the 
speeds  defined  in  §  25.629(b)(2).  For 
failure  conditions  that  result  in  speed 
increases  beyond  Vc/Mc,  freedom  from 
aeroelastic  instability  must  be  shown  to 
increased  speeds,  so  that  the  margins 
intended  by  §  25.629(b)(2)  are 
maintained. 

(D)  Failures  of  the  system  that  result 
in  forced  structural  vibrations 
(oscillatory  failures)  must  not  produce 


loads  that  could  result  in  detrimental 
deformation  of  primary  structure. 

(ii)  For  the  continuation  of  the  flight. 
For  ihe  airplane  in  the  system  failed 
state  and  considering  any  appropriate 
reconfiguration  and  flight  limitations, 
the  following  apply: 

(A)  The  loads  derived  bom  the 
following  conditions  at  speeds  up  to  Vc, 
or  the  speed  limitation  prescribed  for 
the  remainder  of  the  flight,  must  be 
determined: 

(1)  The  limit  symmetrical 
maneuvering  conditions  specified  in 
§25.331  and  in  §  25.345. 

(2)  The  limit  gust  and  turbulence 
conditions  specified  in  §  25.341  and  in 
§  25.345. 


(3)  The  limit  rolling  conditions 
specified  in  §  25.349  and  the  limit 
imsymmetrical  conditions  specified  in 
§  25.367  and  §  25.427(b)  and  (c). 

(4)  The  limit  yaw  maneuvering 
conditions  specified  in  §  25.351. 

(5)  The  limit  groimd  loading 
conditions  specified  in  §  25.473  and 
§25.491. 

(B)  For  static  strength  substantiation, 
each  part  of  the  structure  must  be  able 
to  withstand  the  loads  defined  in 
subparagraph  (ii)(A),  multiplied  by  a 
factor  of  safety  depending  on  the 
probability  of  being  in  this  failure 
state.The  factor  of  safety  is  defined  in 
Figure  2. 


tceo 
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Figure  2 
Factor  of  safety  for  continuation  of  flight 


10-9  io-=>  1 

(^ .  ProbaUlty  of  being  in  f  alure  condUon  j 


Qi  =  (Tj)(Pj)  where: 

Ti  =  Average  time  spent  in  failiu'e 

condition  j  (in  hours). 
P  =  Probability  of  occiurence  of  failujre 

mode  j  (per  hour). 
Note  to  paragraph  (B):  If  Pj  is  greater  than 
10-3  per  flight  hour,  then  a  1.5  factor  of  safety 
must  be  applied  to  all  limit  load  conditions 
speciBed  in  subpart  C. 


(C)  For  residual  strength 
substantiation,  the  airplane  must  be  able 
to  withstand  two  thirds  of  the  ultimate 
loads  defined  in  subparagraph  (2)(ii)(B). 

(D)  If  the  loads  induced  by  the  failure 
condition  have  a  significant  effect  on 
fatigue  or  damage  tolerance,  then  their 
effects  must  be  taken  into  account. 

Figure  3 
Clearance  speed 


(E)  Freedom  bom  aeroelastic 
instability  must  be  shown  up  to  a  speed 
determined  from  Figure  3.  Flutter 
clearance  speeds  V  and  V"  may  be 
based  on  the  speed  limitation  specified 
for  the  remainder  of  the  flight  using  the 
margins  defined  by  §  25.629(b). 


T 


=  Clearance  speed  as  defined  by 
,      §  25.629(b)(2). 
V"^  =  Clearance  speed  as  defined  by 

§  25.629(b)(1). 
Qj  =  (Tj)(Pj)  where: 
'j  =  Average  time  spent  in  failure 

condition  j  (in  hours). 
*j  =  Probability  of  occurrence  of  failure 

mode  j  (per  hour). 
,  Note  to  paragraph  (E):  If  Pj  is  greater  than 
io-3  per  flight  hour,  then  the  flutter  clearance 
speed  must  not  be  less  than  V". 

(F)  Freedom  from  aeroelastic 
instability  must  also  be  shown  up  to  V 
in  Figiue  3  above  for  any  probable 
system  failure  condition  combined  with 
any  damage  required  or  selected  for 
investigation  by  §  25.571(b). 

i(iii)  Consideration  of  certain  failiu« 
onditions  may  be  required  by  other 
sections  of  part  25,  regardless  of 
calculated  system  reliability.  Where 
analysis  shows  the  probability  of  these 
failure  conditions  to  be  less  than  10  ~  ®, 
criteria  other  than  those  specified  in  this 


I 


10-9  10- 

(^  •  ProbabNy  of  being  in  falure  concKJon  j 


paragraph  may  be  used  for  structvual 
substantiation  to  show  continued  safe 
flight  and  landing. 

(3)  Warning  considerations.  For 
system  failure  detection  and  warning, 
the  following  apply: 

(i)  The  system  must  be  checked  for 
failure  conditions,  not  extremely 
improbable,  that  degrade  the  stnictmral 
capability  below  the  level  required  by 
part  25  or  significantly  reduce  the 
reliability  of  the  remaining  system.  The 
flightcrew  must  be  made  aware  of  these 
failures  before  flight.  Certain  elements 
of  the  control  system,  such  as 
mechanical  and  hydraulic  components, 
may  use  special  periodic  inspections, 
and  electronic  components  may  use 
daily  checks,  in  lieu  of  warning  systems, 
to  achieve  the  objective  of  this 
requirement.  These  certification 
maintenance  requirements  must  be 
limited  to  components  that  are  not 
readily  detectable  by  normal  warning 
systems  and  where  service  history 


shows  that  inspections  will  provide  an 
adequate  level  of  safety. 

(ii)  The  existence  of  any  failure 
condition,  not  extremely  improbable, 
diuing  flight  that  could  significantly 
affect  the  structural  capability  of  the 
airplane,  and  for  which  the  associated 
reduction  in  airworthiness  can  be 
minimized  by  suitable  flight  limitations, 
must  be  signaled  to  the  flightcrew.  For 
example,  failure  conditions  that  result 
in  a  factor  of  safety  between  the  airplane 
strength  and  the  loads  of  subpart  C 
below  1.25,  or  flutter  margins  below  V", 
must  be  signaled  to  the  crew  during 
flight. 

(4)  Dispatch  with  known  failiu« 
conditions.  U  the  airplane  is  to  be 
dispatched  in  a  known  system  failure 
condition  that  affects  structural 
performance,  or  affects  the  reliability  of 
the  remaining  system  to  maintain 
structiual  performance,  then  the 
provisions  of  these  special  conditions 
must  be  met  for  the  dispatched 
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condition  and  for  subsequent  Mlures. 
Flight  limitations  and  e}q>ected 
operational  limitations  may  be  taken 
into  accoimt  in  establishing  Qj  as  the 
combined  probability  of  being  in  the 
dispatched  failure  condition  and  the 
subsequent  failure  condition  for  the 
safety  margins  in  Figures  2  and  3.  These 
limitations  must  be  such  that  the 
probability  of  being  in  this  combined 
failure  state  and  then  subsequently 
encoimtering  limit  load  conditions  is 
extremely  improbable.  No  reduction  in 
these  safety  margins  is  allowed  if  the 
subsequent  system  failure  rate  is  greater 
than  10  ~  3  per  hour. 

2.  Electronic  Flight  Control  System: 
Longitudinal  Stability  and  Low  Energy 
Awareness 

(a)  The  following  special  conditions 
are  proposed  in  lieu  of  compliance  with 
14  CFR  §§  25.171.  25.173.  25.175,  and 
25.181(a),  and  in  lieu  of  the  previously 
issued  Special  Conditions  No.  25- 
ANM-69  (Docket  No.  NM-75). 
published  in  the  Federal  Register  on 
April  15.  1993  (58  FR  19553)  item  11(b) 
"Flight  Characteristics — Longitudinal 
StabiUty." 

(1)  The  airplane  must  be  shown  to 
have  suitable  dynamic  and  static 
longitudinal  stability  in  any  condition 
normally  encountered  in  service, 
including  the  effects  of  atmospheric 
disturbance. 

(2)  The  airplane  must  provide 
adequate  awareness  to  the  pilot  of  a  low 
energy  state  when  flight  control  laws 
provide  neutral  longitudinal  stability 
significantly  below  the  normal  operating 
speeds. 

3.  tiigh  Incidence  Protection  and  Alpha- 
floor  Systems 

(a)  The  following  special  conditions 
are  proposed  in  lieu  of  compliance  with 
certain  14  CFR  sections  (listed  below), 
and  in  lieu  of  compliance  with 
previously  issued  Special  Conditions 
No.  25-ANM-69  (Docket  No.  NM-75) 
published  in  the  Federal  Register  on 
April  15. 1993  (58  FR  19553)  item  12(b). 
"Flight  Envelope  Protection,  Angle-of- 
Attack  Limiting." 

(1)  The  following  definitions  are 
applicable  to  these  special  conditions. 

High  Incidence  Protection  System.  A 
system  that  operates  directly  and 
automatically  on  the  airplane's  flying 
controls  to  limit  the  maximum 
incidence  that  can  be  attained  to  a  value 
below  that  at  which  an  aerodynamic 
stall  would  occur. 

Alpha- floor  System.  A  system  that 
automatically  increases  thrust  on  the 
operating  engines  when  incidence 
increases  through  a  particular  value. 


Alpha-limit.  The  maximum  steady 
incidence  at  which  the  airplane 
stabilizes  with  the  High  Incidence 
Protection  System  operating  and  the 
longitudinal  control  held  on  its  aft  stop. 

V„i„.  The  minimum  steady  flight 
speed,  for  the  airplane  con£^guration 
under  consideration  and  with  the  High 
Incidence  Protection  System  op)erating, 
is  the  final  stabilized  Calibrated 
Airspeed  obtained  when  the  airplane  is 
decelerated  at  an  entry  rate  not 
exceeding  1  knot  per  second  until  the 
longitudinal  pilot  controller  i»  on  its 
stop. 

V„i„lg.  Vm,„  corrected  to  Ig 
conditions.  It  is  the  minimum 
Calibrated  Airspeed  at  which  the 
airplane  can  develop  a  lift  force  normal 
to  the  flight  path  and  equal  to  its  weight 
when  at  an  angle  of  attack  not  greater 
than  that  determined  for  Vmm. 

(2)  Capability  and  Reliability  of  the 
High  Incidence  Protection  System:  In 
lieu  of  complifince  with  previously 
issued  Special  Conditions  No.  25- 
ANM-69,  this  special  condition  requires 
that  acceptable  capability  and  reliability 
of  the  High  Incidence  Protection  System 
must  be  established  by  flight  test, 
simulation,  and  analysis  as  appropriate. 
The  capability  and  reliability  required 
are  as  follows: 

(i)  It  shall  not  be  possible  diuing  pilot 
induced  maneuvers  to  encounter  a  stall 
and  handling  characteristics  shall  be 
acceptable,  as  required  by  Section  5  of 
this  special  condition. 

(ii)  The  airplane  shall  be  protected 
against  stalling  due  to  the  effects  of 
windshears  and  gusts  at  low  speeds  as 
required  by  Section  6  of  this  special 
condition. 

(iii)  The  ability  of  the  High  Incidence 
Protection  System  to  accommodate  any 
reduction  in  stalling  incidence  resulting 
from  residual  ice  must  be  verified. 

(iv)  The  reliability  of  the  system  and 
the  effects  of  failures  must  be  acceptable 
in  accordance  with  §  25.1309.  and  the 
associated  policy. 

(3)  Minimum  Steady  Flight  Speed  and 
Reference  Stall  Speed.  In  Ueu  of 

§  25.103  the  following  special 
conditions  is  proposed: 

(i)  Vm.„.  The  minimiun  steady  flight 
speed,  for  the  airplane  configuration 
under  consideration  and  with  the  High 
Incidence  Protection  System  operating, 
is  the  final  stabilized  Calibrated 
Airspeed  obtained  when  the  airplane  is 
decelerated  at  an  entry  rate  not 
exceeding  1  knot  per  second  until  the 
longitudinal  control  is  on  its  stop. 

(ii)  The  Minimimi  Steady  Flight 
Speed.  Vmin.  must  be  determined  with: 

(A)  The  High  Incidence  Protection 
System  operating  normally. 


(B)  Idle  thrust  and  Alpha-floor  System 
inhibited. 

(C)  All  combinatidns  of  flap  settings 
and  landing  gear  positions. 

(D)  The  weight  used  when  Vsr  is 
being  used  as  a  factor  to  determine 
compliance  with  a  required 
performance  standard. 

(E)  The  most  unfavorable  center  of 
gravity  allowable,  and 

(F)  The  airplane  trimmed  for  straight 
flight  at  a  speed  achievable  by  the 
automatic  trim  system. 

(iii)  Vminl  g.  Vmin  coH^cted  to  1  g 
conditions.  It  is  the  minimum  calibrated 
airspeed  at  which  the  airplane  can 
develop  a  lift  force  normal  to  the  flight 
path  and  equal  to  its  weight  when  at  an 
angle  of  attack  not  greater  than  that 
determined  for  Vmin-  Vminlg  is  defined  as 
follows: 


V 

.lg=      ™^ 


V°zw 
Where: 

nzw  =  load  factor  normal  to  the  flight 
path  at  Vmin 
(iv)  The  Reference  Stall  Speed.  Vsr.  is 
a  calibrated  airspeed  defined  by  the 
applicant.  Vsr  may  not  be  less  than  a  1- 
g  stall  speed.  Vsr  is  expressed  as: 


VsR^ 


'CLmaX 


4i 


zw 


Where: 

V  clmax  =  Calibrated  airspeed  obtained 

when  the  load  factor-corrected  lift 

coefficient 

qS 

is  first  a  maximum  during  the  maneuver 

prescribed  in  paragraph  (v)(H)  of 

this  section, 
nzw  =  Load  factor  normal  to  the  flight 

path  at  Vclmax 
W  =  Airplane  gross  weight; 
S  =  Aerodynamic  reference  wing  area; 

and 
q  =  E)ynamic  pressure. 

Note:  Unless  Angle  of  Attack  (AOA) 
protection  system  (stall  warning  and  stall 
identlRcation)  production  tolerances  are 
acceptably  small,  so  as  to  produce 
insignificant  changes  in  performance 
determinations,  the  flight  test  settings  for 
stall  warning  and  stall  identification  should 
be  set  at  the  low  AOA  tolerance  limit;  high 
AOA  tolerance  limits  should  be  used  for 
characteristics  evaluations. 

(v)  Vsr  must  be  determined  with  the 
following  conditions: 

(A)  Engines  idling,  or.  if  that  restdtant 
thrust  causes  an  appreciable  decrease  in 
stall  speed,  not  more  than  zero  thrust  at 
the  stall  speed. 
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(B)  The  airplane  in  other  respects 
(such  as  flaps  and  landing  gear)  in  the 
condition  existing  in  the  test  or 
performance  standard  in  which  Vsr  is 
being  used. 

(C)  The  weight  used  when  Vsr  is 
being  used  as  a  factor  to  determine 
compliance  with  a  required 
performance  standard. 

(D)  The  Center  of  gravity  position  that 
resiUts  in  the  highest  value  of  reference 
stall  speed. 

(E)  The  airplane  trimmed  for  straight 
flight  at  a  speed  achievable  by  the 
automatic  trim  system,  but  not  less  than 
1.13  Vsr  and  not  greater  than  1.3  Vsr. 

(F)  The  Alpha-floor  system  inhibited. 

(G)  The  High  Incidence  Protection 
System  adjusted  to  a  high  enough 
incidence  to  allow  full  development  of 
the  Ig  stall. 

(H)  Starting  from  the  stabilized  trim 
condition,  apply  the  longitudinal 
control  to  decelerate  the  airplane  so  that 
the  speed  reduction  does  not  exceed  one 
knot  per  second. 

(vi)  The  flight  characteristics  at  the 
AOA  for  Clmax  must  be  suitable  in  the 
traditional  sense  at  FWD  and  AFT  CO  in 
straight  and  turning  flight  at  IDLE 
power.  Although  for  a  normal 
production  EFCS  and  steady  full  aft 
stick  this  AOA  for  Clmax  caimot  be 
achieved,  the  AOA  can  be  obtained 
momentarily  vmder  dynamic 
circiunstances  and  deliberately  in  a 
steady  state  sense  with  some  EFCS 
failiu«  conditions. 

(4)  Stall  Warning 

(i)  Normal  Operation.  If  the 
conditions  of  Paragraph  2  are  satisfied, 
equivalent  safety  to  the  intent  of 
§25.207,  Stall  Warning,  shall  be 
considered  to  have  been  met  without 
provision  of  an  additional,  imique 
warning  device. 

(ii)  Failure  Cases.  Following  failures 
of  the  High  Incidence  Protection 
System,  not  shown  to  be  extremely 
improbable,  such  that  the  capability  of 
the  system  no  longer  satisfies  items  (i), 
(ii),  and  (iii)  of  Paragraph  2,  stall 
warning  must  be  provided  in 
accordance  with  §§  25.207(a),  (b)  and  (f). 

(5)  Handling  Characteristics  at  High 
Incidence 

J  (i)  High  Incidence  Handling 
Demonstrations.  Replace  the  existing 
§  25.201  with  the  following: 

(A)  Maneuvers  to  the  limit  of  the 
longitudinal  control,  in  the  nose  up 
direction,  must  be  demonstrated  in 
straight  flight  and  in  30  degree  banked 
turns  with: 

(1)  The  high  incidence  protection 
fl  rstem  operating  normally. 

(2)  Initial  power  condition  of: 


(i)  Power  off 

[ii)  The  power  necessary  to  maintain 
level  flight  at  1.5  Vsri,  where  Vsri  is  the 
stall  speed  with  the  flaps  in  the 
approach  position,  the  landing  gear 
retracted,  and  the  maximiun  landing 
weight.  The  flap  position  to  be  used  to 
determine  this  power  setting  is  that 
position  in  which  the  stall  speed,  Vsri, 
does  not  exceed  110  percent  of  the  stall 
speed,  VsRo.  with  the  flaps  in  the  most 
extended  landing  position. 

[3]  Alpha-floor  system  operating 
normally  unless  more  severe  conditions 
are  achieved  with  alpha-floor  inhibited. 

(4)  Flaps,  landing  gear  and 
deceleration  devices  in  any  likely 
combination  of  positions. 

(5)  Representative  weigjits  within  the 
range  for  which  certification  is 
requested,  and 

(6)  The  airplane  trinuned  for  straight 
flight  at  a  speed  achievable  by  the 
automatic  trim  system. 

(B)  The  following  procedures  must  be 
used  to  show  compliance  with  §  25.203 
as  amended  by  this  item  (5)(ii)  of  this 
special  condition. 

[1)  Starting  at  a  speed  sufficiently 
above  the  minimum  steady  flight  speed 
to  ensure  that  a  steady  rate  of  speed 
reduction  can  be  established,  apply  the 
longitudinal  control  so  that  the  speed 
reduction  does  not  exceed  one  knot  per 
second  until  the  control  reaches  the 
stop. 

(2)  The  longitudinal  control  must  be 
maintained  at  the  stop  imtil  the  airplane 
has  reached  a  stabilized  flight  condition 
and  must  then  be  recovered  by  normal 
recovery  techniques. 

(5)  Tlie  requirements  for  tixming  flight 
maneuver  demonstrations  must  also  be 
met  with  accelerated  rates  of  entry  to 
the  incidence  limit,  up  to  the  maximum 
rate  achievable. 

(ii)  Characteristics  in  High  Incidence 
Maneuvers.  Replace  the  existing 
§  25.203  with  the  following: 

(A)  Throughout  maneuvers  with  a  rate 
of  deceleration  of  not  more  than  1  knot 
per  second,  both  in  straight  flight  and  in 
30  degree  banked  turns,  the  airplane's 
characteristics  shall  be  as  follows: 

(1)  There  shall  not  be  any  abnormal 
airplane  nose-up  pitching. 

[2)  There  shall  not  be  any 
uncommanded  nose-down  pitching, 
which  would  be  indicative  of  stall. 
However,  reasonable  attitude  changes 
associated  with  stabilizing  the  incidence 
at  alpha  limit  as  the  longitudinal  control 
reaches  the  stop  would  be  acceptable. 
Any  reduction  of  pitch  attitude 
associated  with  stabilizing  the  incidence 
at  the  alpha  limit  should  be  achieved 
smoothly  and  at  a  low  pitch  rate,  such 
that  it  is  not  likely  to  be  mistaken  for 
natural  stall  identification. 


(J)  There  shall  not  be  any 
unconunanded  lateral  or  directional 
motion,  and  the  pilot  must  retain  good 
lateral  and  directional  control,  by 
conventional  use  of  the  cockpit 
controllers,  throughout  the  maneuver. 

(4)  The  airplane  must  not  exhibit 
severe  buffeting  of  a  magnitude  and 
severity  that  would  act  as  a  deterrent  to 
completing  the  maneuver  specified  in 
§  25.201(a).  as  amended  by  this  special 
condition. 

(B)  In  maneuvers  with  increased  rates 
of  deceleration,  some  degradation  of 
characteristics  is  acceptable,  associated 
with  a  transient  excursion  beyond  the 
stabilized  Alpha-limit.  However,  the 
airplane  must  not  exhibit  dangerous 
characteristics  or  characteristics  that 
would  deter  the  pilot  from  holding  the 
longitudinal  controller  on  the  stop  for  a 
period  of  time  appropriate  to  the 
maneuvers. 

(C)  It  must  always  be  possible  to 
reduce  incidence  by  conventional  use  of 
the  controller. 

(D)  The  rate  at  which  the  airplane  can 
be  maneuvered  fi^om  trim  speeds 
associated  with  scheduled  operating 
speeds  such  as  V2  and  Vref  up  to  Alpha- 
limit  shall  not  be  unduly  damped  or 
significantly  slower  than  can  be 
achieved  on  conventionally  controlled 
transport  airplanes. 

(6)  Atmospheric  Disturbances 

Operation  of  the  High  Incidence 
Protection  System  and  the  Alpha-floor 
System  must  not  adversely  effect  aircraft 
control  during  expected  levels  of 
atmospheric  disturbances,  nor  impede 
the  application  of  recovery  procedures 
in  case  of  windshear.  Simulator  tests 
and  analysis  may  be  used  to  evaluate 
such  conditions,  but  must  be  validated 
by  limited  flight  testing  to  confirm 
handling  qualities  at  critical  loading 
conditions. 

(7)  Alpha  Floor 

The  Alpha-floor  setting  must  be  such 
that  the  aircraft  can  be  flown  at  normal 
landing  operational  speed  and 
maneuvered  up  to  bank  angles 
consistent  with  the  flight  phase 
(including  the  maneuver  capabilities 
specified  in  §  25.143(g))  of  the  1-g  stall 
Equivalent  Safety  Finding  without 
triggering  Alpha-floor.  In  addition,  there 
must  be  no  Alpha-floor  triggering  unless 
appropriate  when  the  airplane  is  flown 
in  usual  operational  maneuvers  and  in 
turbulence. 

(8)  Change  §25.145  as  follows: 

(i)  It  must  be  possible,  at  any  point 
between  the  trim  speed  prescribed  in 
item  3(ii)(F)  of  this  special  condition 
and  Vmin,  to  pitch  the  nose  downward  so 
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that  the  acceleration  to  this  selected 
trim  speed  is  prompt  with: 

(ii)  The  airplane  trimmed  at  the  trim 
speed  prescribed  in  item  3(ii)(F)  of  this 
special  condition. 

(A)  The  landing  gear  extended; 

(B)  The  wing  flaps  retracted  and 
extended;  and 

(C)  Power  off  and  at  maximum 
continuous  power  on  the  engines. 

(9)  Change  §  25.145(b)(6).  as  follows: 

With  power  off,  flaps  extended  and 
the  airplane  trimmed  at  1.3  Vsri,  obtain 
and  maintain  airspeeds  between  Vmin 
and  either  1.6 Vsri  or  Vfe.  whichever  is 
lower. 

(1 0)  Change  §  25. 1 323(c).  as  follows: 

(A)  Vmo  to  Vmin  with  the  flaps 
retracted;  and 

(B)  Vm,„  to  Vfe  with  flaps  in  the 
landing  position. 

Issued  in  Ronton,  Washington,  on  March 
21.2002. 

Kalene  C  Yanamura, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  02-7963  Filed  4-5-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Servic* 

19  CFR  Parts  141  and  142 

mN  1515-AC94 

Single  Entry  for  Unassamblad  or 
Disassemblod  Entitles  imported  on 
Multiple  Conveyances 

agency:  Customs  Service.  Department 
of  the  Treasury. 
ACTION:  Proposed  rule. 

SUMMARY:  This  docimient  proposes  to 
amend  the  Customs  Regulations  to 
allow  an  importer  of  record,  under 
certain  conditions,  to  submit  a  single 
entry  to  cover  multiple  portions  of  a 
single  entity  which,  due  to  its  size  or 
nature,  arrives  in  the  United  States  on 
separate  conveyances.  The  proposed 
amendments  would  implement 
statutory  changes  made  to  the 
merchandise  entry  laws  by  the  Tariff 
Suspension  and  Trade  Act  of  2000. 
DATE:  Conunents  must  be  received  on  or 
before  June  7.  2002. 
ADDRESSES:  Written  comments  may  be 
addressed  to  and  inspected  at  the 
Regulations  Branch,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floor,  Washington.  DC  20229. 
FOR  FURTHER  INFORMATKW  CONTACT: 


For  operational  matters:  Tom 
Heffeman,  Office  of  Field  Operations. 
(202) 927-0360. 

For  classification  matters:  Patricia 
Fitzpatrick.  Office  of  Field  Operations, 
(202)927-1106. 

For  legal  matters:  Larry  L.  Burton, 
Office  of  Regiilations  and  Rulings.  (202) 
927-1287. 
SUPPt^MENTARY  INFORMATK}N: 

Background 

Section  1460  of  Public  Law  106-476. 
popularly  known  as  the  Tariff 
Suspension  and  Trade  Act  of  2000, 
amended  section  484  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1484)  by  adding  a  new 
subsection  (j)  in  order  to  provide  for  the 
treatment  of  certain  multiple  shipments 
of  merchandise  as  a  single  entry. 

The  amended  law,  19  U.S.C.  1484(j), 
is  concerned  with  two  issues.  First, 
section  1484(j)(l)  addresses  a  problem 
long  encountered  by  the  importing 
community  in  entering  merchandise 
whose  size  or  nature  necessitates 
shipment  in  an  unassembled  or 
disassembled  condition  on  more  than 
one  conveyance.  Second,  section 
1484(j)(2)  offers  relief  to  importers 
whose  shipments,  which  they  intended 
to  be  carried  on  a  single  conveyance,  are 
divided  at  the  initiative  of  the  carrier. 
As  to  both  these  matters,  the  legislation 
is  silent  as  to  the  affected  modes  of 
transportation,  thus  indicating  that  the 
new  law  is  to  apply  to  merchandise 
shipped  by  air,  land  or  sea. 

Customs  determined  to  proceed  first 
with  proposed  regulations  relating  only 
to  shipments  which  are  divided  by 
carriers  (19  U.S.C.  1484(j)(2));  these  are 
referred  to  as  "split  shipments." 
Separate  proposals  were  undertaken 
because  Customs  had  already  begun  a 
project  to  amend  the  regulations  to 
provide  for  one  entry  for  such  split 
shipments  prior  to  the  present  statutory 
amendments. 

The  proposed  rule  regarding  split 
shipments  (RIN  1515-AC91)  was 
published  in  the  Federal  Re^tttm  (66 
FR  57688)  for  public  comment  on 
November  16.  2001. 

Customs  now  proposes  regulations 
concerning  a  single  entry  for  shipments 
of  imassembled  or  disassembled 
merchandise  that  arrive  on  more  than 
one  conveyance  (19  U.S.C.  1484(j)(l)).  It 
is  noted  that  where  the  proposed 
regulatory  text  in  this  document  affects 
the  same  sections  in  the  Customs 
Regulations  that  the  dociunent  regarding 
split  shipments  affected,  this  docimient 
includes  the  proposed  regulatory  text 
changes  in  those  sections  that  were 
previously  published  for  split 
shipments,  as  appropriately  modified 
consistent  with  the  present  proposal. 


Accordingly,  this  document  should  be 
read  in  conjimction  with  that  proposal. 
It  is  particularly  noted  that  the  other 
proposal  contains  in  proposed  §  141.57 
the  major  requirements  for  split 
shipments.  Comments  with  respect  to 
the  proposed  amendments  for  split 
shipments  should  be  submitted  in 
connection  with  the  Federal  Register 
notice  for  split  shipments,  cited  above. 
Only  comments  concerning  the 
proposed  amendments  for  single  entities 
that  are  shipped  imassembled  or 
disassembled  on  multiple  conveyances 
should  be  submitted  in  connection  with 
this  docimient. 

An  application  to  file  a  single  entry 
covering  an  unassembled  or 
disassembled  entity  as  described  in  this 
proposed  rulemaking  must  be  made  by 
the  importer  of  record,  either  by 
appropriately  annotating  a  CF  3461,  a 
CF  3461  ALT,  or  electronic  equivalent, 
or  by  submitting  a  letter  to  Customs. 
The  required  application  must  be  made 
no  later  than  5  working  days  in  advance 
of  the  arrival  of  the  first  conveyance. 
Justification  for  the  need  for  more  than 
one  conveyance  must  be  provided  in  the 
application,  which  must  include  an 
affirmative  statement  that  the  entity 
cannot,  due  to  its  size  or  natiue,  be 
accommodated  on  one  conveyance.  A 
copy  of  the  relevant  invoice  or  purchase 
order,  or  its  electronic  equivalent,  must 
accompany  the  application,  along  with 
the  proposed  appropriate  single  tariff 
nimiber  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  port  director  will  notify  the 
applicant  of  the  approval  or  denial  of 
the  application  within  3  working  days 
of  the  receipt  of  the  application. 

Unassembled  or  Disassembled  Entity 
Defined 

For  the  purposes  of  this  proposal,  an 
unassembled  or  disassembled  entity 
consists  of  merchandise  which  is  not 
capable  of  being  transported  on  a  single 
conveyance,  but  which  is  purchased 
and  invoiced  as  a  single  classifiable 
entity.  By  necessity,  due  to  its  size  or 
nature,  the  entity  is  placed  on  multiple 
conveyances  which  arrive  in  the  United 
States  at  the  same  port  at  different 
times.  The  subject  arriving  portions  are 
consigned  to  the  same  person  in  the 
United  States. 

The  Customs  Regulations  ordinarily 
require,  with  certain  exceptions  not  here 
relevant,  that  all  merchandise  arriving 
on  one  conveyance  and  consigned  to 
one  consignee  be  included  on  one  entry 
(see  §  141.51,  Customs  Regulations  (19 
CFR  141.51)).  There  is  no  provision 
currentiy  in  the  Customs  Regulations 
authorizing  the  filing  of  a  single  entry  to 
cover  multiple  portions  of  a  single 
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entity  arriving  in  the  United  States  at 
different  times  on  separate  conveyances. 
Specifically,  the  proposed  regulations 
would  permit  the  filing  of  a  single  entry 
to  cover  the  importation  by  separate 
conveyances  of  portions  of  a  large 
unassembled  or  disassembled  entity 
provided  that:  (1)  The  subject  shipment 
is  not  capable  of  being  transported  on  a 
single  conveyance,  but  is  purchased, 
invoiced  and  classified  under  a  single 
provision  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
as  a  single  entity;  (2)  the  arriving 
portions  of  the  shipment  are  consigned 
to  the  same  person  in  the  United  States; 
and  (3)  the  portions  covered  imder  the 
entry  arrive  directly  from  abroad  at  the 
same  port  of  importation  in  the  United 
States  within  10  calendar  days  of  the 
date  of  the  portion  that  arrives  first. 

Entry  or  Release  of  Merchandise 

Where  a  single  entry  is  accepted  for 
multiple  portions  of  an  entity  which  has 
arrived  at  different  times,  the  legislation 
leaves  open  the  question  of  whether  the 
various  portions  may  be  released  as  they 
arrive,  or  whether  their  release  must  be 
delayed  imtil  the  entire  entity  has  been 
imported.  Customs  has  determined  to 
provide  either  option  to  importers  of 
imassembled  or  disassembled  entities 
whose  portions  arrive  at  different  times. 
Under  either  option,  the  proposed 
regulations  require  the  importer  to  file 
Customs  Form  (CF)  3461  or  CF  3461 
alternate  (CF  3461  ALT),  or  electronic 
equivalent,  which  will  cover  the  entity 
named  on  the  invoice.  In  addition,  the 
manifest  accompanying  each 
conveyance  will  be  supplemented  by  a 
packing  list  specifying  the  contents  of 
the  particular  load. 

In  the  event  that  each  portion  of  the 
unassembled  or  disassembled  entity  is 
to  be  released  upon  its  arrival,  and  prior 
to  the  arrival  of  the  entire  shipment,  the 
procedure  for  releasing  merchandise 
under  a  special  permit  for  immediate 
delivery  will  be  used  for  this  purpose, 
as  more  fully  ouUined  below.  As  each 
portion  arrives,  the  importer  must 
submit  a  copy  of  the  originally  executed 
CF  3461/3461  ALT,  annotated  to  reflect 
which  portion  of  the  entire  invoiced 
entity  is  arriving  at  that  time  (e.g.,  third 
of  six  portions). 

Special  Permit  for  Immediate  Delivery 

Customs  law  typically  contemplates 
that  merchandise  will  be  imported 
before  it  is  entered.  This  raises  a 
potential  obstacle  to  allowing  an  entry 
covering  an  entity  to  be  filed  and 
accepted  when  only  a  portion  of  the 
unassembled  or  disassembled  entity  has 
thus  far  arrived.  It  also  presents  the 
difficult  question  of  whether  a  rate  of 


duty,  set  at  the  time  of  the  release  of  the 
first  portion,  may  apply  to  goods  not  yet 
imported  into  the  United  States.  The 
proposed  resolution  of  these  latter  two 
issues  lies  in  requiring  the  unassembled 
or  disassembled  entity  to  be  released 
under  a  special  permit  for  immediate 
delivery.  Section  142.21(a)-(g),  Customs 
Regulations  (19  CFR  142.21(a)-(g)), 
describes  the  circumstances  and  lists 
the  types  of  merchandise  that  are 
currentiy  eligible  to  be  released  under  a 
special  permit  for  immediate  delivery. 
The  proposed  regulations  would  differ 
by  not  allowing  the  inclusion  of  quota 
class  merchandise.  In  addition, 
§  142.22(a),  Customs  Regulations  (19 
CFR  142.22(a)),  permits  the  submission 
of  a  pro  forma  rather  than  a  commercial 
invoice.  The  proposed  regulations 
would  require  the  submission  of  a 
commercial  invoice  only. 

Due  to  the  fact  that  merchandise 
released  under  the  special  permit 
procedures  set  forth  in  §  142.21  is  not 
considered  to  be  entered  until  the  entry/ 
entry  summary  is  filed,  all  of  the 
portions  comprising  the  entire 
unassembled  or  disassembled  entity 
will  be  imported  by  the  time  the  entry/ 
entry  summary  is  filed.  The  rate  of  duty 
applied  to  the  merchandise  will  be  the 
rate  in  effect  for  all  goods  released 
under  the  immediate  delivery 
procedures,  that  is,  the  rate  in  effect 
when  the  entry/entry  summary  is  filed. 

It  is  proposed  to  create  anotner 
category  of  immediate  delivery  releases 
by  amending  §  142.21  to  add  a  new 
paragraph  (h),  in  order  to  provide  for  the 
filing  of  a  special  permit  for  immediate 
delivery  when  the  importer  ships  an 
entity  on  different  conveyances  due  to 
its  size  or  nature  and  elects  to  have  each 
portion  separately  released  as  it  arrives. 

Filing  of  Entry  Summary 

Regarding  the  filing  of  the  entry 
summary,  the  importer  has  two  options 
if  he  waits  until  all  portions  of  the  entity 
have  arrived.  He  can  make  entry  of  the 
entity  when  all  portions  arrive.  If  he 
does  this,  he  must  file  the  entry 
summary  within  10  working  days  of  the 
time  of  entry  [see  §  142.12(b),  Customs 
Regulations  (19  CFR  142.12(b))).  hi  the 
alternative,  he  may  have  the  entity 
released  under  a  special  permit  for 
immediate  delivery  after  all  portions 
arrive,  provided  the  entity  is  eligible  for 
the  special  permit.  If  he  chooses  this 
option,  the  entry  summary,  which 
would  serve  as  both  the  entry  and  entry 
sununary,  must  be  filed  within  10 
working  days  after  the  first  portion  of 
the  entity  has  been  authorized  for 
release  under  the  special  permit  (see 
§  142.23,  Customs  Regulations  (19  CFR 
142.23)). 


Under  proposed  §  142.21(h),  in  the 
case  of  the  arriving  portions  of  a  large 
entity  released  incrementally  under  the 
immediate  delivery  procedures,  the 
entry  summary,  which  would  serve  as 
both  the  entry  and  the  entry  summary, 
must  be  filed  within  10  working  days 
from  the  date  of  the  first  released 
portion.  However,  the  entry/entry 
summary  for  the  entity  cannot  be  filed 
before  the  last  portion  of  the  entity 
which  is  to  be  included  on  the  entry  has 
arrived. 

At  the  time  of  filing  of  the  entry 
summary,  estimated  duties,  taxes  and 
fees  would  be  required  to  be  attached. 
If  the  entry  summary  is  filed 
electronically,  the  estimated  duties, 
taxes  and  fees  would  be  required  to  be 
scheduled  at  that  time  for  payment 
pursuant  to  the  Automated 
Clearinghouse  requirements  (see  §  24.25 
of  this  chapter). 

Tariff  Classification 

While  19  U.S.C.  1484(j)  addresses  the 
entry  of  merchandise,  the  legislation  is 
silent  as  to  classification  under  the 
HTSUS.  It  is  therefore  proposed  that  for 
Customs  classification  purposes  the 
separate  portions  of  the  subject  entity 
placed  on  one  entry  be  classified  as  if 
they  had  been  imported  together.  Since 
the  legislation  restricts  the  inclusion  on 
one  entry  to  merchandise  purchased 
and  invoiced  as  a  single  entity,  any 
spare  parts  accompanying  a  portion  of 
the  entity  must  be  entered  separately. 

Failure  To  Arrive  Within  the  10  Day 
Period 

The  importer  of  record  would  be 
responsible  for  verifying  whether  all 
portions  of  the  entity  have  arrived 
within  the  specified  10  calendar  day 
period.  In  instances  in  which  all 
portions  have  not  arrived,  the  importer 
of  record  would  be  required  to  file 
separate  entries,  or  applications  for 
special  permit  for  immediate  delivery, 
as  well  as  separate  entry  summaries,  for 
the  portions  of  the  unassembled  or 
disassembled  entity  that  arrive  on 
different  conveyances.  Each  entry  and/ 
or  entry  sumjnary  would  reflect  the 
quantities,  values,  classifications  and 
rates  of  duty,  as  appropriate,  of  the 
various  components  conveyed  in  each 
shipment,  and  not  the  value, 
classification  and  rate  of  duty  of  the 
ordered  single  entity.  An  importer  of 
portions  released  incrementally  would 
be  required  to  recall  the  filed  CF  3461/ 
3461ALT  application  for  special  permit 
for  immediate  delivery  and  to  substitute 
separate  entries,  or  applications  for 
special  permit  for  immediate  delivery, 
in  its  place. 
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Exclusions  From  Procedure  Under  19 
U.S.C.  1484(j)(l) 

Quota  and/or  visa  class  merchandise 
will  not  be  eligible  for  treatment  under 
the  provisions  of  19  U.S.C.  1484(j)(l) 
and  this  regulation. 

Customs  also  proposes  to  reserve  the 
right  for  the  port  director  to  deny  use  of 
the  incremental  release  procedure  under 
proposed  §  142.21(h)  as  circumstances 
warrant,  such  as  in  the  case  where  a 
particular  shipment  has  been  selected 
for  examination. 

In  order  to  implement  19  U.S.C. 
1484(j)  insofar  as  it  enables  Customs  to 
accept  a  single  entry  for  separately 
arriving  portions  of  a  single  large  entity, 
as  described,  it  is  proposed  to  add  a  new 
§  141.58  to  the  Customs  Regulations  (19 
CFR  141.58).  Also,  in  addition  to 
proposed  §  142.21(h),  as  noted,  minor 
conforming  changes  would  be  made  to 
§§141.51  and  142.12(b)  of  the  Customs 
Regulations  (19  CFR  141.51. 142.12(b)). 

Comments 

Before  adopting  the  proposed 
amendments  that  provide  for  a  single 
entry  for  portions  of  an  entity  that  arrive 
at  different  times,  consideration  will  be 
given  to  any  written  comments  that  are 
timely  submitted  to  Customs  in  this 
regard.  Comments  concerning  the 
language  in  this  package  concerning 
split  shipments  should  be  submitted  in 
connection  with  the  previously 
published  notice  dealing  with  such 
shipments  (see  66  FR  57688).  Customs 
particularly  requests  comments  on  the 
clarity  of  this  proposed  rule  and  how  it 
may  be  made  easier  to  understand. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4).  and 
§  103.11(b).  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regidations  Branch,  1300 
Pennsylvania  Avenue,  NW.,  3rd  Floor, 
Washington.  OC. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

The  proposed  rule  is  intended  to 
implement  the  amendment  to  19  U.S.C. 
1484  by  the  Tariff  Suspension  and 
Trade  Act  of  2000.  The  proposed  rule, 
if  adopted,  will  engender  cost  savings 
by  reducing  paperwork  for  importers, 
and  by  reducing  the  nimiber  of  entries 
required  for  separate  shipments  of 
unassembled  or  disassembled  entities. 
Hence,  pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the  proposed 
rule,  if  adopted,  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  it  is  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
Nor  does  the  proposed  rule  result  in  a 
"significant  regulatory  action"  under 
E.O.  12866. 

Paperwork  Reduction  Act 

The  collections  of  information 
encompassed  within  this  proposed  rule 
have  already  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507)  and  assigned  OMB 
Control  Numbers  1515-0065 
(Requirement  to  make  entry  unless 
specifically  exempt;  Requirement  to  file 
entry  summary  form);  1515-0167 
(Statement  processing  and  Automated 
Clearinghouse);  1515-0214  (General 
recordkeeping  and  record  production 
requirements);  and  1515-0001 
(Transportation  manifest:  cargo 
declaration).  This  rule  does  not  propose 
any  substantive  changes  to  the  existing 
approved  information  collections.  An 
agency  may  not  conduct,  and  a  person 
is  not  required  to  respond  to.  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
valid  control  number  assigned  by  OMB. 

List  of  Subjects 

19  CFR  Part  141 

Customs  duties  and  inspection.  Entry 
of  merchandise.  Release  of  merchandise. 
Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  142 

Computer  technology,  Customs  duties 
and  inspection.  Entry  of  merchandise. 
Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regidations 

It  is  proposed  to  amend  parts  141  and 
142.  Customs  Regulations  (19  CFR  parts 
141  and  142).  as  set  forth  below. 

PART  141— ENTRY  OF  MERCHANDISE 

1.  The  general  authority  citation  for 
part  141  would  continue  to  read  as 
follows: 

Authority:  19  U.S.C.  66, 1448, 1484, 1624. 

***** 

2.  It  is  proposed  to  revise  §  141.51  to 
read  as  follows: 

f  1 41 .51    Quantity  usually  required  to  be  in 
one  entry. 

All  merchandise  arriving  on  one 
conveyance  and  consigned  to  one 
consignee  must  be  included  on  one 


entry,  except  as  provided  in  §  141.52.  In 
addition,  a  shipment  of  merchandise 
that  arrives  by  separate  conveyances  at 
the  same  port  of  importation  in  multiple 
portions,  either  as  a  shipment  split  by 
the  carrier  or  as  components  of  a  large 
unassembled  or  disassembled  entity, 
may  be  processed  under  a  single  entry, 
as  prescribed,  respectively,  in  §§  141.57 
and  141.58  of  this  part. 

3.  It  is  proposed  to  amend  subpart  D 
of  part  141  by  adding  a  new  §  141.58,  to 
read*  as  follows: 

§  1 41 .58    Single  entry  for  seftorately 
arriving  portions  of  large  unassembled  or 
disassembled  entities. 

(a)  At  election  of  importer  of  record. 
At  the  election  of  the  importer  of  record, 
a  large  imassembled  or  disassembled 
entity  arriving  on  multiple  conveyances 
as  contemplated  under  section  484(j)(l), 
Tariff  Act  of  1930  (19  U.S.C.  1484(j)(l)), 
may  be  processed  as  a  single  entry,  as 
prescribed  under  the  procedures  set 
forth  in  this  section. 

(b)  Unassembled  or  disassembled 
entities  covered.  An  unassembled  or 
disassembled  entity  for  purposes  of  this 
section  is  a  large  entity  which: 

(1)  Cannot,  due  to  its  size  or  nature, 
be  accommodated  on  a  single 
conveyance,  and  is  thus  imported  in  an 
imassembled  or  disassembled  condition: 

(2)  Is  ordered,  invoiced  and  is 
classifiable  imder  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
as  a  single  entity  and  is  consigned  to 
one  person  in  the  United  States: 

(3)  Is  imported  on  more  than  one 
conveyance:  and 

(4)  Involves  the  first  portion  and  all 
succeeding  portions  arriving  directly  at 
the  same  United  States  port  of 
importation  within  10  calendar  days  of 
the  date  of  the  first  portion. 

(c)  Application  by  importer.  An 
application  to  file  a  single  entry 
covering  an  entity  described  in 
paragraph  (b)  of  this  section  must  be 
made  by  the  importer  of  record,  either 
by  appropriately  annotating  a  CF  3461, 
CF  3461  ALT,  or  electronic  equivalent, 
or  by  submitting  a  letter  to  Customs. 
The  required  application  must  be  made 
no  later  than  5  working  days  in  advance 
of  the  arrival  of  the  first  conveyance. 
Justification  for  the  need  for  more  than 
one  conveyance  must  be  provided  in  the 
application,  which  must  include  an 
affirmative  statement  that  the  entity 
cannot,  due  to  its  size  or  nature,  be 
acconmiodated  on  one  conveyance.  A 
copy  of  the  relevant  invoice  or  purchase 
order,  or  electronic  equivalent,  must 
accompany  the  application,  along  with 
the  proposed  appropriate  single  tariff 
niunber  under  the  HTSUS.  The  port 
director  will  notify  the  applicant  of  the 
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approval  or  denial  of  the  application 
within  3  working  days  of  the  receipt  of 
the  application. 

(d)  Entry  or  special  permit  for 
immediate  delivery.  In  order  to  make  a 
single  entry  for  portions  of  an  entity 
covered  under  this  section  that  arrive  at 
different  times,  an  importer  of  record 
must  follow  the  procedure  prescribed  in 
paragraph  (d)(1)  or  (d)(2)  of  this  section. 
as  applicable. 

(1)  Entry  or  special  permit  after 

c  nival  of  all  portions.  An  importer  may 
file  an  entry  at  such  time  as  all  portions 
of  the  entity  have  arrived.  In  the 
alternative,  the  importer  may  file  a 
special  permit  for  inunediate  delivery 
after  arrival  of  all  portions  of  the  entity 
provided  that  it  is  eligible  for  such  a 
permit  under  §  142.21(a)— (d).  (f)  and  (i) 
of  this  chapter  (see  §  142.21(e)  of  this 
chapter). 

(2)  Special  permit  for  immediate 
delivery  after  arrival  of  first  portion.  As 
provided  in  §  142.21(h)  of  this  chapter, 
an  importer  of  record  may  file  an 
application  for  a  special  permit  for 
immediate  delivery  after  the  arrival  of 
the  first  portion  of  the  entity  covered  by 
paragraph  (b)  of  this  section,  and  its 
remaining  portions  may  be  released 
incrementally  pursuant  to  the 
requirements  set  forth  in  paragraph  (e) 
of  this  section. 

(e)  Release.  To  secure  release  of  an 
entity  after  arrival  of  all  portions  under 
paragraph  (d)(1)  of  this  section,  a 
Customs  Form  (CF)  3461  or  CF  3461 
alternate  (CF  3461  ALT),  as  appropriate, 
or  electronic  equivalent,  must  be  filed 
with  Customs.  To  secure  the  separate 
release  upon  arrival  of  each  portion  of 

a  shipment  under  paragraph  (d)(2)  of 
this  section,  a  CF  3461  or  CF  3461  ALT, 
as  appropriate,  or  electronic  equivalent, 
must  be  filed  with  Customs  after  arrival 
of  the  first  portion.  As  each  successive 
portion  arrives,  the  importer  must 
submit  a  copy  of  the  originally 
submitted  CF  3461/CF  3461  ALT, 
aiuiotated  to  specifically  identify  that 
particular  portion.  The  CF  3461/CF 
3461  ALT  must  indicate  the  order  of  the 
arriving  portion  in  relation  to  the  entire 
shipment  as  reflected  on  the  invoice  (for 
example,  third  of  six  portions).  The 
release  of  each  portion  upon  arrival  as 
permitted  under  this  paragraph  may  be 
restricted  due  to  Customs  need  to 
examine  the  merchandise  in  accordance 
with  paragraph  (f)  of  this  section.  In 
addition,  the  importer  of  record  must 
present  to  Customs  either  on  paper  or 
through  an  authorized  electronic 
equivalent,  specific  and  detailed 
iEiormation  supplementing  the  CF  3461 
or  3461  ALT,  relating  to  the 
merchandise  on  each  conveyance  which 
reflects  exact  information  for  that 


portion  of  the  ordered  entity  (for 
example,  detailed  packing  lists). 

(0  Examination.  Examination  of  any 
or  all  portions  of  the  entity  may  be 
required.  Customs  reserves  the  right  to 
deny  incremental  release  (defined  in 
§  142.21(g)  of  this  chapter)  should  such 
an  examination  of  the  merchandise  be 
necessary.  The  denial  of  incremental 
release  does  not  preclude  the  use  of  the 
procedures  specified  in  paragraph  (d)(1) 
of  this  section. 

(g)  Entry  summary.  (1)  For 
merchandise  entered  under  paragraph 
(d)(1)  of  this  section,  an  entiy  summary 
must  be  filed  within  10  working  days 
from  the  time  of  entry  (see  §  142.12(b) 
of  this  chapter).  For  merchandise 
released  imder  a  special  permit  for 
immediate  delivery,  the  entry  summary, 
which  serves  as  both  the  entry  and  entry 
summary,  must  be  filed  within  10 
working  days  after  the  first  portion  of 
the  entity  is  authorized  for  release  under 
the  special  permit  (see  §  142.23  of  this 
chapter). 

(2)  For  merchandise  released  imder  a 
special  permit  for  inunediate  delivery 
pursuant  to  paragraph  (d)(2)  of  this 
section,  the  entry  summary,  which 
serves  as  both  the  entry  and  the  entry 
summary,  must  be  filed  within  10 
working  days  from  the  date  of  the  first 
release  of  a  portion  of  the  unassembled 
or  disassembled  entity.  However,  the 
entry/entry  summary  for  the  entity 
cannot  be  filed  before  the  last  portion  of 
the  entity  which  is  to  be  included  on  the 
entry  has  arrived. 

(3)  Duty  payment.  At  the  time  the 
entry  summary  is  filed  under 
paragraphs  (g)(l)  and  (g)(2)  of  this 
section,  estimated  duties,  taxes  and  fees 
must  be  attached.  If  the  entry  summary 
is  filed  electronically,  the  estimated 
duties,  taxes  and  fees  must  be  scheduled 
for  payment  at  such  time  pursuant  to 
the  Automated  Clearinghouse 
procedures  (see  §  24.25  of  this  chapter). 

(h)  Classification.  Except  as  provided 
in  paragraph  (j)  of  this  section,  for 
purposes  of  section  484(j)(l),  Tariff  Act 
of  1930  (19  U.S.C.  1484(j)(l)),  the 
merchandise  comprising  the  separate 
portions  of  an  entity  covered  by 
paragraph  (b)  of  this  section  included  on 
one  entry  will  be  classified  as  though 
imported  together.  Any  spare  parts 
accompanying  a  portion  of  an  entity 
must  be  classified  and  entered 
separately. 

(i)  Separate  entry  and  entry  summary 
required.  When  all  portions  of  an  entity 
do  not  arrive  within  10  calendar  days  of 
the  arrival  of  the  first  portion,  a  separate 
entry  and  entry  summary  must  be  filed 
for  each  portion  that  has  already 
arrived,  and  for  each  portion  that 
subsequently  will  arrive  on  separate 


conveyances.  The  merchandise 
included  on  each  separate  entry  shall  be 
classified  in  its  condition  as  imported. 
Each  entry  would  reflect  the  quantities, 
values,  classifications  and  rates  of  duty, 
as  appropriate,  of  the  various 
components  conveyed  in  each 
shipment,  and  not  the  value  or 
classification  of  the  ordered  single 
entity. 

(j)  Exclusions.  Merchandise  subject  to 
quota  and/or  visa  requirements  is 
entirely  excluded  ft'om  the  procedures 
set  forth  in  this  section.  Also.  Customs 
reserves  the  right  for  the  port  director  to 
deny  use  of  the  incremental  release 
procedure  and  only  release  the 
shipment  in  its  entirety  as 
circumstances  warrant,  such  as  in  the. 
case  where  a  particular  shipment  has 
been  selected  for  examination. 

PART142— ENTRY  PROCESS 

1.  The  general  authority  for  part  142 
would  continue  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1448, 1484,  1624. 

2.  It  is  proposed  to  amend  §  142.21  by 
removing  the  second  sentence  in 
paragraph  (e)(1)  and  adding  in  its  place 
three  new  sentences,  by  removing  the 
second  sentence  in  paragraph  (e)(2)  and 
adding  in  its  place  three  new  sentences, 
by  redesignating  paragraph  (g)  as 
paragraph  (i)  and  adding  two  new 
paragraphs  (g)  and  (h).  and  by  revising 
newly  redesignated  paragraph  (i)  to  read 
as  follows: 

§142.21    Merchandise  eligible  for  special 
permit  for  immediate  delivery. 

***** 

(e)  Quota-class  merchandise.  (1) 
Tariff  rate  quotas.  *  *  *  However, 
merchandise  subject  to  a  tariff-rate 
quota  may  not  be  incrementally  released 
under  a  special  permit  for  immediate 
delivery  as  provided  in  paragraphs  (g) 
and  (h)  of  this  section.  Nor  is  such 
merchsmdise  eligible  for  release  imder  a 
special  permit  pursuant  to  §  141.58(d)(1) 
of  this  chapter.  Where  a  special  permit 
is  authorized,  an  entry  summary  will  be 
properly  presented  pursuant  to  §  132.1 
of  this  chapter  within  the  time  specified 
in  §  142.23,  or  within  the  quota  period, 
whichever  expires  first.  *  *  * 

(2)  Absolute  quotas.  *  *  *  However, 
merchandise  subject  to  an  absolute 
quota  imder  this  paragraph  may  not  be 
incrementally  released  under  a  special 
permit  for  immediate  delivery  as 
provided  in  paragraphs  (g)  and  (h)  of 
this  section.  Nor  is  such  merchandise 
eligible  for  release  under  a  special 
permit  pursuant  to  §  141.58(d)(1)  of  this 
chapter.  Where  a  special  permit  is 
authorized,  a  proper  entry  siunmary 
must  be  presented  for  merchandise  so 
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released  within  the  time  specified  in 
§  142.23.  or  within  the  quota  period, 
whichever  expires  first.  *  *  * 
•        *        •        •        • 

(g)  Split  shipments.  Merchandise 
subject  to  §  141.57(d)(2)  of  this  chapter, 
which  is  purchased  and  invoiced  as  a 
single  shipment,  but  which  is  shipped 
by  the  carrier  in  separate  portions  to  the 
same  port  of  arrival  due  to  the  carrier's 
inability  to  accommodate  the 
merchandise  on  a  single  conveyance, 
may  be  released  incrementally  imder  a 
special  permit. 

(h)  Entities  shipped  unassembled  or 
disassembled  on  multiple  conveyances. 
Merchandise  subject  to  §  141.58(d)(2)  of 
this  chapter,  which  is  purchased, 
invoiced,  and  classified  as  a  single 
entity  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
and  which  is  shipped  in  separate 
portions  because  its  size  or  nature 
prevents  acconmiodating  the  entity  on  a 
single  conveyance,  may  be  released 
incrementally  under  a  special  permit. 

(i)  When  authorized  by  Headquarters. 
Headquarters  may  authorize  the  release 
of  merchandise  under  the  immediate 
delivery  procedure  in  circumstances 
other  than  those  described  in 
paragraphs  (a),  (b),  (c),  (d),  (e),  (f),  (g), 
and  (h)  of  this  section  provided  a  bond 
on  Customs  Form  301  containing  the 
bond  conditions  set  forth  in  §  113.62  of 
this  chapter  is  on  file. 

3.  It  is  proposed  to  amend  §  142.22  by 
removing  the  first  sentence  of  paragraph 
(a)  and  adding  in  its  place  the  following 
two  sentences  to  read  as  follows: 

f142^    Application  for  special  permit  for 
immediata  delivery. 

(a)  Form.  An  application  for  a  special 
permit  for  immediate  delivery  will  be 
made  on  Customs  Form  3461,  supported 
by  the  dociltoentation  provided  for  in 
§  142.3.  A  commercial  invoice  will  not 
be  required,  except  for  merchandise 
released  under  the  provisions  of  19 
U.S.C.  1484(j).  *  *  * 
•         *        *         •         • 

4.  It  is  proposed  to  amend  §  142.23  by 
adding  a  sentence  to  read  as  follows: 

$142.23    Time  limit  for  fHing 
documentation  after  release. 

*   *  *  The  time  for  filing  entry 
summary  documentation  may  be 
extended  as  set  forth  in  §  141.58(g)(1) 
and  (g)(2)  of  this  chapter,  under  the 
authority  of  §  141.58(b)(4)  of  this 
chapter. 


Approved:  April  1.  2002. 
Robert  C.  Bonner, 
Commissioner  of  Customs. 
Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary  of  the 

Treasury. 

IFR  Doc.  02-8218  Filed  4-5-02;  8:45  ami 

BHXING  COOC  4S20-02-P 


DEPARTMENT  OF  LABOR 

Employinent  Standards 
Administration;  Wage  and  Hour 
Division 

29  CFR  Part  552 
RIN  1215-AA82 

Application  of  the  Fair  Labor 
Standards  Act  to  Oon>estic  Servica 

agency:  Wage  and  Hour  Division, 

Employment  Standards  Administration, 

Labor. 

ACTKM:  Proposed  rule;  withdrawal. 


StNtMARY:  The  Department  of  Labor  is 
withdrawing  an  earlier  proposed  rule, 
published  in  the  Federal  Register  on 
January  19,  2001  (66  FR  5481), 
pertaining  to  the  Fair  Labor  Standards 
Act  (FLSA)  exemption  for  individuals 
who  provide  companionship  services. 
For  the  reasons  discussed  below,  the 
Department  has  decided  to  terminate 
this  rulemaking  proceeding. 
DATES:  This  withdrawal  is  made  on 
April  18,  2002. 

FOR  RiRTHER  INFORMATION  CONTACT: 
Richard  M.  Brennan,  Deputy  Director, 
Office  of  Enforcement  Policy,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  S-3510,  200  Constitution 
Avenue,  NW.,  Washington,  D.C.  20210; 
telephone  (202)  693-0745.  This  is  not  a 
toll  free  number. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  withdrawing  the 
proposed  rule  pertaining  to  the  FLSA 
exemption  for  individuals  who  provide 
companionship  services,  and 
terminating  the  rulemaking  proceeding. 
The  proposed  rule,  published  on 
January  19.  2001  (66  FR  5481),  proposed 
revisions  to  the  regulations  defining  and 
interpreting  the  minimum  wage  and 
overtime  exemption  under  section 
13(a)(15)  of  the  FLSA  for  employees  in 
domestic  service  employment  who 
provide  "companionship  services"  to 
individuals  unable  to  care  for 
themselves  because  of  age  or  infirmity. 
The  Department  proposed  to  amend  the 
regulations  to  make  the  companionship 
exemption  inapplicable  if  the  worker 
was  employed  by  someone  other  than  a 


member  of  the  family  in  whose  home  he 
or  she  worked.  The  Department  also 
proposed  to  modify  the  scope  of  the 
permissible  duties  of  a  companion.  In 
the  proposed  rule,  the  Department  had 
concluded  that  there  would  be  little 
economic  impact  on  affected  entities  if 
such  workers  were  not  exempt  from  the 
FLSA's  minimum  wage  and  overtime 
pay  requirements.  However,  numerous 
commenters  on  the  proposed  rule, 
including  multiple  government  agencies 
such  as  the  Small  Business 
Administration  and  the  Department  of 
Health  and  Human  Services,  seriously 
called  into  question  the  Department's 
conclusion  that  there  would  be  little 
economic  impact.  Based  on  its  review  of 
the  rulemaking  record  as  a  whole,  the 
Department  has  decided  to  withdraw 
the  proposed  rule  and  terminate  the 
rulemaking  action. 

Document  Preparatioii 

This  document  was  prepared  imder 
the  direction  and  control  of  Tammy  D. 
McCutchen,  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

Signed  at  Washington,  DC,  on  this  29th  day 
of  March,  2002. 
Tammy  D.  McCutclien, 
Administrator,  Wage  and  Hour  Division. 
(PR  Doc.  02-8382  Filed  4-5-02;  8:45  am] 

BILUNO  C006  4S10-27-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[PAC  AREA-02-001] 
RIN2115-AG33 

Protection  of  Naval  Vessels 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 

correction. 


summary:  This  document  corrects  a 
notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
March  20,  2002,  concerning  a  proposed 
final  rule  for  the  Pacific  Area  Naval 
Vessel  Protection  Zone.  That  document 
contained  an  inacciwate  regulation 
identifier  number  (RIN).  The  correct  RIN 
appears  in  the  heading  of  this 
docimient. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
p.  Springer,  PACAREA  (pm).  Coast 
Guard  Island.  Alameda  (510)  437-2951. 
SUPPLEMENTARY  INFORMATION: 
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PART  165— [CORRECTED] 

Correction 

The  heading  of  the  notice  of  proposed 
rulemaking  (NPRM)  published  March 
20,  2002,  on  page  12940  of  the  Federal 
Register,  contained  an  incorrect 
regulation  identifier  nimiber,  2115- 
AG23.  The  correct  RIN  is  2115-AG33. 
To  advise  the  public  of  this  error,  we  are 
publishing  this  notice  of  correction. 

Correction  of  Publication 

Accordingly,  the  Protection  of  Naval 
Vessels  NPRM  published  March  20, 
2002,  FR  Doc.  02-6766,  [docket  number 
PAC  AREA-02-001],  is  corrected  as 
follows:  On  page  12940,  in  the  heading, 
"RIN  2115-AG23"  is  corrected  to  read 
"RIN  2115-AG33". 


jDated:  Aprils,  2002. 
S.G.  Venclnis. 

Chief,  Office  of  Regulations  and 

Administrative  Law,  United  States  Coast 

Guard. 

[FR  Doc.  02-8439  Filed  4-5-02;  8:45  am) 

MLUNG  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  251—03266;  FRL-7160-9] 

Revisions  to  ttie  Callfomia  State 
implementation  Plan,  Monterey  Bay 
Unified  Air  PoHutlon  Control  District 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  Monterey  Bay  Unified 
Air  Pollution  Control  District 
(MBUAPCD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  This 
revision  concerns  oxides  of  nitrogen 
(NOx)  emissions  firom  electric  power 
boilers.  We  are  proposing  to  approve  the 
local  rule  to  regulate  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990. 

OATES:  Any  conmients  on  this  proposal 
must  arrive  by  May  8,  2002. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Enviroimiental  Protection 
Agency,  Region  K,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  DC  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SEP  revisions  at  the 
following  locations: 


California  Air  Resoiut::es  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95812. 
Monterey  Bay  Unified  Air  Pollution 
Control  District,  24580  Silver  Cloud 
Court,  Monterey,  CA  93940. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chamjit  Bhullar,  Rulemaking  Office 
(AIR-4),  U.S.  Environmental  Protection 
Agency,  Region  K,  (415)  972-3960. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  local  rule, 
MBUAPCD  431.  In  the  Rules  and 
Regulations  section  of  this  Federal 
Register,  we  are  approving  this  local 
rule  in  a  direct  final  action  without 
prior  proposal  because  we  believe  this 
SIP  revision  is  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  Anyone 
interested  in  commenting  should  do  so 
at  this  time,  we  do  not  plan  to  open  a 
second  comment  period.  If  we  do  not 
receive  adverse  comments,  no  further 
activity  is  plaimed.  For  further 
information,  please  see  the  direct  final 
action. 

Dated:  March  1,  2002. 
Keith  Takata, 

Acting  Regional  Administrator,  Region  DC. 
[FR  Doc.  02-8294  Filed  4-5-02;  8:45  am] 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  210-0306b;  FRL-7165-3] 

Revisions  to  the  California  State 
Implementation  Plan,  South  Coast  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  portion 
of  the  California  State  Implementation 
Plan  (SIP).  These  revisions  concern 
nitrogen  oxide  (NOx)  emissions  from 
fuel  burning  equipment  and  from 
boilers,  steam  generators,  process 
heaters,  and  from  water  heaters.  We  are 
proposing  to  approve  local  rules  imder 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  May  8,  2002. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 


4),  U.S.  Enviroimiental  Protection 
Agency,  Region  DC.  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and 
TSDs  at  the  following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building, 

1200  Peimsylvania  Avenue,  NW.. 

Washington  DC  20460. 
California  Air  Resources  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section.  1001  "I"  Street, 

Sacramento,  CA  95814. 
South  Coast  Air  Quality  Management 

District,  21865  East  Copley  Drive, 

Diamond  Bar,  CA  91765. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947-4118. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  approved  of  local 
SCAQMD  Rules  1146  and  1146.2.  In  the 
Rules  and  Regulations  section  of  this 
Federal  Register,  we  are  approving 
these  local  rules  in  a  direct  final  action 
without  prior  proposal  because  we 
believe  this  SIP  revision  is  not 
controversial.  If  we  receive  adverse 
comments,  however,  we  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule  and  address  the  comments  in 
subsequent  action  based  on  this 
proposed  rule.  We  do  not  plan  to  open 
a  second  comment  period,  so  anyone 
interested  in  commenting  should  do  so 
at  this  time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
plaimed.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  March  8,  2002. 
Keith  Takata, 

Acting  Regional  Administrator,  Region  Di. 
(PR  Doc.  02-8292  Filed  4-5-02:  8:45  aip) 

BIUJNG  COOE  6S60-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  2S9-0332b;  FRL-715»-«1 

Revisions  to  the  California  State 
Implementation  Plan,  South  Coast  Air 
Quality  Management  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  nde. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  South  Coast  Air  Quality 
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Management  District  (SCAQMD)  portion 
of  the  California  State  Implementation 
Plan  (SIP).  This  revision  concerns 
particulate  matter  (PM-10)  emissions 
from  open  fires.  We  are  proposing'to 
approve  local  rules  that  regulate  this 
emission  source  under  the  Clean  Air  Act 
as  amended  in  1990  (CAA  or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  May  8,  2002. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency.  Region  DC.  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and  TSD 
at  the  following  locations: 

Environmental  Protection  Agency,  Air 
Docket  (6102).  Ariel  Rios  Building. 
1200  Pennsylvania  Avenue,  NW., 
Washington  DC  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division.  Rule 
Evaluation  Section,  1001  "I"  Street. 
Sacramento.  CA  95814. 

South  Coast  Air  Quality  Management 
District.  21865  East  Copley  Drive. 
Diamond  Bar,  CA  91765. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen.  Rulemaking  Office  (AIR-4). 
U.S.  Enviroiunental  Protection  Agency, 
Region  DC;  (415)  947-4118. 

SUPPLEMENTARY  INFORMATKM:  This 
proposal  addresses  the  approval  of  the 
local  SCAQMD  Rules  208  and  444.  In 
the  Rules  and  Regulations  section  of  this 
Federal  Register,  we  are  approving 
these  local  rules  in  a  direct  final  action 
without  prior  proposal  because  we 
believe  this  SIP  revision  is  not 
controversial.  If  we  receive  adverse 
conmients.  however,  we  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule  and  address  the  comments  in 
subsequent  action  based  on  this 
proposed  rule.  We  do  not  plan  to  open 
a  second  comment  period,  so  anyone 
interested  in  conunenting  should  do  so 
at  this  time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  March  1.  2002. 
Keith  Takata. 

Acting  Regional  Administrator,  Region  IX. 
(PR  Doc.  02-8288  Filed  4-5-02:  8:45  am) 
■LUNG  cooe  wao-80-F 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

40  CFR  Part  1603 

Rules  Imptomentlng  the  Government  in 
the  Sunshine  Act 

agency:  Chemical  Safety  and  Hazard 

Investigation  Board. 

ACTION:  Proposed  rule. " 


summary:  The  Chemical  Safety  and 
Hazard  Investigation  Board  proposes 
new  regulations  establishing  the 
agency's  procedures  for  implementing 
the  Government  in  the  Sunshine  Act. 
DATES:  Submit  comments  on  or  before 
May  8.  2002. 

ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to 
Christopher  Kirkpatrick.  Chemical 
Safety  and  Hazard  Investigation  Board. 
2175  K  Street.  NW.  Suite  400, 
Washington.  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Kirkpatrick.  (202)  261- 
7600. 

SUPPLEMENTARY  INFORMATION:  The 
Chemical  Safety  and  Hazard 
Investigation  Board  ("CSB"  or  "Board"), 
as  an  agency  headed  by  a  coUegial  body 
composed  of  five  members  appointed  by 
the  President  with  the  advice  and 
consent  of  the  Senate,  is  subject  to  the 
Government  in  the  Sunshine  Act 
("Sunshine  Act"  or  "Act"),  5  U.S.C. 
552b.  The  Sunshine  Act  establishes 
standards  for  publicizing  and  permitting 
access  to  agency  meetings,  and  for 
closing  meetings  to  the  public  under 
certain  conditions.  The  Act  requires 
agencies  to  promulgate  regulations  to 
implement  the  statute's  requirements. 

This  proposed  rule  is  designed  to 
implement  the  requirements  of  the 
Sunshine  Act.  This  proposed  rule 
mirrors  the  Sunshine  Act  regulations  of 
many  other  agencies,  most  specifically. 
those  of  the  National  Transportation 
Safety  Board  (49  CFR  part  804)  and  the 
Defense  Nuclear  Facilities  Safety  Board 
(10  CFR  part  1704). 

Regulatory  Flexibility  Act 

The  Board,  in  accordance  with  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  has  reviewed  this  proposed 
regulation  and  certifies  that  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  will  not  result  in 
the  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100,000,000  or 
more  in  any  one  year,  and  it  will  not 


significantly  or  imiquely  afiiect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995.  PubUc  Uw  104-4. 109  Stat.  48. 

List  of  Subfects  in  40  CFR  Part  1603 

Simshine  Act. 

For  the  reasons  set  forth  in  the 
preamble,  the  Chemical  Safety  and 
Hazard  Investigation  Board  proposes  to 
add  a  new  40  CFR  part  1603  to  read  as 
follows: 

PART  1603— RULES  IMPLEMENTING 
THE  GOVERNMENT  IN  THE  SUNSHINE 
ACT 

Sec 

1603.1  Applicability. 

1603.2  Policy. 

1603.3  Definitions. 

1603.4  Open  meetings  requirement. 

1603.5  Assurance  of  compliance. 

1603.6  Business  requiring  a  meeting. 

1603.7  Grounds  on  which  meetings  may  be 
closed  or  information  may  be  withheld. 

1603.8  Procedures  for  closing  meetings,  or 
withholding  information,  and  requests 
by  affected  persons  to  close  a  meeting. 

1603.9  Procedures  for  public 
announcement  of  meetings. 

1603.10  Changes  following  public 
announcement. 

1603.11  Transcripts,  recordings,  or  minutes 
of  closed  meetings. 

1603.12  Availability  of  transcripts, 
recordings,  and  minutes,  and  applicable 
fees. 

1603.13  Report  to  Congress. 

1603.14  Severability. 

Authority:  5  U.S.C.  552b:  42  U.S.C. 
7412(r)(6)(N). 

§1603.1     ApplicaMltty. 

(a)  This  part  implements  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b.  These 
procedures  apply  to  meetings,  as 
defined  in  this  part,  of  the  Members  of 
the  Chemical  Safety  and  Hazard 
Investieation  Board  ("CSB"  or  "Board"). 

(b)  This  part  does  not  affect  the 
procedures  by  which  CSB  records  are- 
made  available  to  the  public,  which 
continue  to  be  governed  by  part  1601  of 
this  chapter  pursuant  to  the  Freedom  of 
Information  Act.  5  U.S.C.  552.  except 
that  the  exemptions  set  forth  in  §  1603.7 
shall  govern  in  the  case  of  any  requests 
made  for  the  transcripts,  recordings,  and 
minutes  described  in  §  1603.11. 

§1603^    Policy. 

It  is  the  policy  of  the  CSB  to  provide 
the  public  with  the  fullest  practicable 
information  regarding  the 
decisionmaking  processes  of  the  Board, 
while  protecting  the  rights  of 
individuals  and  the  ability  of  the  Board 
to  discharge  its  statutory  functions  and 
responsibilities.  The  public  is  invited  to 
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attend  but  not  to  participate  in  open 
meetings.  For  any  open  meeting,  the 
Board,  by  majority  vote,  may  decide  to 
allow  for  a  public  comment  period 
immediately  following  the  close  of  that 
meeting. 

S 1603 J    DeHnitions. 

As  used  in  this  part: 

(a)  Days  means  calendar  days,  except 
where  noted  otherwise. 

(b)  General  Counsel  means  the 
Board's  principal  legal  officer,  or  a  CSB 
attorney  serving  as  Acting  General 
Coimsel. 

(c)  Meeting  means  the  deliberations  of 
at  least  a  quorum  of  Members  where 
such  deliberations  determine  or  result 
in  the  joint  conduct  or  disposition  of 
official  CSB  business,  and  includes 
conference  telephone  calls  or  other 
exchanges  otherwise  coming  within  the 
definition.  A  meeting  does  not  include: 

(1)  Notation  voting  or  similar 
consideration  of  business,  whether  by 
circulation  of  material  to  the  Members 
individually  in  writing  or  by  a  polling 
of  the  Members  individually  by 
telephone. 

(2)  Action  by  at  least  a  quorum  of 
Members  to: 

(i)  Open  or  to  close  a  meeting  or  to 
release  or  to  withhold  information 
pursuant  to  §  1603.7; 

(ii)  Set  an  agenda  for  a  proposed 
meeting(s); 

(iii)  Call  a  meeting  on  less  than  seven 
days'  notice  as  permitted  by  §  1603.9(b); 
or 

(iv)  Change  the  subject  matter  or  the 
determination  to  open  or  to  close  a 
publicly  announceid  meeting  under 
§  1603.10(b). 

(3)  A  session  attended  by  at  least  a 
quorum  of  Member^  for  the  purpose  of 
having  the  Board's  staff  or  expert 
consultants  to  the  Board  brief  or 
otherwise  provide  information  to  the 
Board  concerning  any  matters  within 
the  purview  of  the  Board  imder  its 
authorizing  statute,  provided  that  the 
Board  does  not  engage  in  deliberations 
that  determine  or  result  in  the  joint 
conduct  or  disposition  of  official  CSB 
business  on  such  matters. 

(4)  A  session  attended  by  at  least  a 
quorum  of  Members  for  the  purpose  of 
having  the  Environmental  Protection 
Agency  or  Occupational  Safety  and 
Health  Administration  (including 
contractors  of  those  agencies)  or  other 
persons  or  organizations  brief  or 
otherwise  provide  information  to  the 
Board  concerning  any  matters  within 
the  pvu^dew  of  the  Board  imder  its 
authorizing  statute,  provided  that  the 
Board  does  not  engage  in  deliberations 
that  determine  or  result  in  the  joint 


conduct  or  disposition  of  official  CSB 
business  on  such  matters. 

(5)  A  gathering  of  Members  for  the 
purpose  of  holding  informal  preliminary 
discussions  or  exchange  of  views  which 
do  not  effectively  predetermine  official 
action. 

(d)  Member  means  an  individual  duly 
appointed  and  confirmed  to  the 
collegial  body  known  as  the  Board. 

(e)  Reporter  means  a  CSB  employed 
designated  by  the  General  Counsel, 
under  section  1603.5(c),  to  attend  and 
prepare  a  written  summary  of  all 
briefings  described  in  paragraphs  (c)(3) 
and  (c)(4)  of  this  section  and  all 
informal  preliminary  discussions 
described  in  paragraph  (c)(5)  of  this 
section. 

(f)  Sunshine  Act  means  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b. 

§  1603.4    Open  nwetings  requirement 

Any  meetings  of  the  Board,  as  defined 
in  §  1603.3.  shall  be  conducted  in 
accordance  with  this  part.  Except  as 
provided  in  §  1603.7,  the  Board's 
meetings,  or  portions  thereof,  shall  be 
open  to  public  observation. 

§  1603.5    Assurance  of  compliance. 

(a)  The  General  Counsel  or  another 
attorney  designated  by  the  General 
Counsel  will  attend  and  monitor  all 
briefings  described  in  §  1603.3(c)(3)  and 
(c)(4)  and  all  informal  preliminary 
discussions  described  in  §  1603.3(c)(5), 
to  assuire  that  those  gatherings  do  not 
proceed  to  the  point  of  becoming 
deliberations  and  meetings  for  Sunshine 
Act  purposes. 

(b)  The  General  Counsel  or  the 
designated  attorney  will  inform  the 
Board  Members  if  developing 
discussions  at  a  briefing  or  gathering 
should  be  deferred  until  a  notice  of  an 
open  or  closed  meeting  can  be 
published  in  the  Federal  Register,  and 
a  meeting  conducted  pursuant  to  the 
Sunshine  Act  and  this  part. 

(c)  For  each  briefing  described  in 

§  1603.3(c)(3)  or  (c)(4)  and  each  informal 
preliminary  discussion  described  in 
§  1603.3(c)(5),  the  General  Counsel  is 
hereby  authorized  to  designate  a  CSB 
employee,  other  than  the  attorney 
referred  to  in  paragraph  (a)  of  this 
section,  to  serve  as  a  reporter.  An 
employee  may  be  designated  as  reporter 
for  a  single  briefing  or  informal 
discussion  or  for  a  series  of  briefings  or 
discussions.  The  reporter  shall  attend 
and  prepare  a  written  summary  of  each 
briefing(s)  or  informal  discussion(s)  for 
which  he/she  has  been  designated.  The 
reporter  must  prepare  the  summary  of  a 
particular  briefing  or  informal 
discussion  within  five  business  days 


after  the  date  of  that  briefing  or 
discussion.  The  reporter  must  then 
submit  the  summary  to  the  General 
Coimsel  or  the  designated  attorney  who 
attended  the  briefing  or  informal 
discussion  that  is  the  subject  of  the 
summary  for  review  and  approval  as  a 
fair  and  accurate  simmiary  of  that 
briefing  or  discussion.  The  written 
simimaries  of  briefings  and  informal 
discussions  shall  be  maintained  in  the 
Office  of  General  Counsel. 

§  1 603.6    BusineM  requiring  a  meeting. 

The  Board  may,  by  majority  vote  of  its 
Members,  determine  that  particular 
items  or  classes  of  Board  business 
cannot  be  accomplished  by  notation 
voting,  but  must  instead  be  decided  by 
a  recorded  vote  at  a  meeting,  as  defined 
in  §  1603.3(c). 

§  1603.7    Grounds  on  which  meetings  may 
be  closed  or  information  may  be  withheld. 

Except  in  a  case  where  the  Board 
finds  that  the  public  interest  requires 
otherwise,  a  meeting  may  be  closed  and 
information  pertinent  to  such  meeting 
otherwise  required  by  §§  1603.8,  1603.9, 
and  1603.10  to  be  disclosed  to  the 
public  may  be  withheld  if  the  Board 
properly  determines  that  such  meeting 
or  portion  thereof  or  the  disclosure  of 
such  information  is  likely  to: 

(a)  Disclose  matters  that  are:  ^ 

(1)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interests 
of  national  defense  or  foreign  policy, 
and 

(2)  Are,  in  fact,  properly  classified 
pursuant  to  such  Executive  Order.  In 
making  the  determination  that  this 
exemption  applies,  the  Board  shall  rely 
upon  the  classification  assigned  to  a 
document  by  the  Environmental 
Protection  Agency,  Occupational  Safety 
and  Health  Administration,  or  other 
originating  agency; 

(b)  Relate  solely  to  the  internal 
personnel  rules  and  practices  of  the 
CSB; 

(c)  Disclose  matters  specifically 
exempted  from  disclosure  by  statute 
(other  than  5  U.S.C.  552),  provided  that 
such  statute: 

(1)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
maimer  as  to  leave  no  discretion  on  the 
issue,  or 

(2)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(d)  Disclose  trade  secrets  anid 
conmiercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential; 

(e)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person; 


Federal  Redster/Vol.  67.  No.  67/Mondav.  April  8,  2002  /  Proposed  Rules 


16673 


16672 


Federal  Register/Vol.  67.  No   67/Monday.  April  8,  2002 / Ptopoaed  Rules 


(f)  Disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(g)  Disclose  investigatory  records 
compiled  for  law  enforcement  purposes, 
or  information  which  if  written  would 
be  contained  in  such  records,  but  only 
to  the  extent  that  the  production  of  such 
records  or  information  would: 

(1)  Interfere  with  enforcement 
proceedings; 

(2)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication; 

(3)  Constitute  an  unwarranted 
invasion  erf  personal  privacy; 

(4)  Disclose  the  identity  of  a 
confidential  source  and,  in  the  case  of 
a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of 
a  criminal  investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the 
confidential  source; 

(5)  Disclose  investigative  techniques 
and  procedures;  or 

(6)  Endanger  the  life  or  physical  safety 
of  law  enforcement  personnel; 

(h)  Disclose  information  the 
prematxire  disclosure  of  which  woiJd  be 
likely  to  significantly  frustrate 
implementation  of  a  proposed  action  of 
the  CSB,  except  that  this  paragraph  (h) 
shall  not  apply  in  any  instance  where 
the  Board  has  already  disclosed  to  the 
public  the  content  or  nature  of  its 
proposed  action  or  is  not  required  by 
law  to  make  such  disclosure  on  its  own 
initiative  prior  to  taking  final  action  on 
such  proposal; 

(i)  Specifically  concern  the  Board's 
issuance  of  a  subpoena,  or  the  CSB's 
participation  in  a  civil  action  or 
proceeding,  an  action  in  a  foreign  court 
or  international  tribimal,  or  an 
arbitration,  or  the  initiation,  conduct,  or 
disposition  by  the  CSB  of  a  particular 
case  of  formal  agency  adjudication 
pursuant  to  the  procedures  in  5  U.S.C. 
554  or  otherwise  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing;  or 

(j)  Disclose  other  information  for 
which  the  Government  in  the  Sunshine 
Act  provides  an  exemption  to  the  open 
meeting  requirements  of  that  Act. 

§  1603.8  Proc«durM  for  closing  meetings, 
or  withholding  Information,  and  requesto  by 
affected  persons  to  close  a  meeting. 

(a)  A  meeting  shall  not  be  closed,  or 
information  pertaining  thereto  withheld, 
unless  a  majority  of  all  Members  votes 
to  take  such  action.  A  majority  of  the 
Board  may  act  by  taking  a  single  vote 
with  respect  to  any  action  under 
§  1603.7.  A  single  vote  is  permitted  with 
respect  to  a  series  of  meetings,  a  portion 


or  portions  of  which  arr  proposed  to  be 
closed  to  the  public,  or  with  respect  to 
any  information  concerning  such  series 
of  meetings,  so  long  as  each  meeting  in 
such  series  involves  the  same  particular 
subject  matters  and  is  scheduled  to  be 
held  no  more  than  thirty  days  after  the 
initial  meeting  in  such  series.  Each 
Member's  vote  imder  this  paragraph 
shall  be  recorded  and  proxies  are  not 
permitted. 

(b)  Any  person  whose  interest  may  be 
directly  affected  if  a  portion  of  a 
meeting  is  open  may  request  the  Board 
to  close  that  portion  on  any  of  the 
grounds  referred  to  in  §  1603.7  (e) 
through  (g).  Requests,  with  reasons  in 
support  thereof,  should  be  submitted  in 
writing,  no  later  than  two  days  before 
the  meeting  in  question,  to  the  General 
Counsel,  Chemical  Safety  and  Hazard 
Investigation  Board,  2175  K  Street,  NW., 
Suite  400.  Washington,  DC  20037.  On 
motion  of  any  Member,  the  Board  shall 
determine  by  recorded  vote  whether  to 
grant  the  request. 

(c)  Within  one  working  day  of  any 
vote  taken  pursuant  to  this  section,  the 
CSB  shall  make  available  a  written  copy 
of  such  vote  reflecting  the  vote  of  each 
Member  on  the  question  and,  if  a 
portion  of  a  meeting  is  to  be  closed  to 
the  public,  a  full  written  explanation  of 
its  action  closing  the  meeting  and  a  list 
of  all  persons  expected  to  attend  and 
their  affiliation. 

(d)  Before  every  closed  meeting,  the 
General  Counsel  of  the  CSB  shall 
publicly  certify  that,  in  his/her  opinion, 
the  meeting  may  be  closed  to  the  public 
and  shall  state  each  relevant  exemption 
provision.  If  the  General  Counsel 
invokes  the  exemption  for  classified  or 
sensitive  unclassified  information  under 
§  1603.7(a),  he/she  shall  rely  upon  the 
classification  or  designation  assigned  to 
the  document  containing  such 
information  by  the  Environmental 
Protection  Agency,  Occupational  Safety 
and  Health  Administration,  or  other 
originating  agency.  A  copy  of  such 
certification,  together  with  a  statement 
setting  forth  the  time  and  place  of  the 
meeting  and  the  persons  present,  shall 
be  retained  by  the  Board  as  part  of  the 
transcript,  recording,  or  minutes 
required  by  §1603.11. 

S  1603.9    Procedures  for  public 
announcement  of  meetings. 

(a)  For  each  meeting,  the  CSB  shall 
make  public  announcement,  at  least  one 
week  before  the  meeting,  of: 

( 1 )  The  time  of  the  meeting: 

(2)  The  place  of  the  meeting; 

(3)  The  subject  matter  of  the  meeting; 

(4)  Whether  the  meeting  is  to  be  open 
or  closed;  and 


(5)  The  name  and  business  telephone 
number  of  the  official  designated  by  the 
CSB  to  respond  to  requests  for 
information  about  the  meeting. 

(b)  The  one  week  advance  notice 
required  by  paragraph  (a)  of  this  section 
may  be  reduced  only  if: 

(1)  A  majority  of  all  Members 
determines  by  recorded  vote  that  CSB 
business  requires  that  such  meeting  be 
scheduled  in  less  than  seven  days;  and 

(2)  The  public  annoimcement 
required  by  paragraph  (a)  of  this  section 
is  made  at  the  earliest  practicable  time. 

(c)  Immediately  following  each  public 
annoimcement  required  by  this  section, 
or  by  §  1603.10,  the  CSB  shall  submit  a 
notice  of  public  announcement  for 
publication  in  the  Federal  Register. 

S  1603.10    Changes  following  public 
announcement 

(a)  The  time  or  place  of  a  meeting  may 
be  changed  following  the  public 
announcement  only  if  the  CSB  publicly 
annoujices  such  change  at  the  earliest 
practicable  time.  Members  need  not 
approve  such  change. 

(b)  A  meeting  may  be  cancelled,  or  the 
subject  matter  of  a  meeting  or  the 
determination  of  the  Board  to  open  or  to 
close  a  meeting,  or  a  portion  thereof,  to 
the  public  may  be  changed  following 
public  announcement  only  if: 

(1)  A  majority  of  all  Members 
determines  by  recorded  vote  that  CSB 
business  so  requires  and  that  no  earlier 
announcement  of  the  cancellation  or 
change  was  possible;  and 

(2)  "The  CSB  publicly  annoimces  such 
cancellation  or  change  and  the  vote  of 
each  Member  thereon  at  the  earliest 
practicable  time. 

(c)  The  deletion  of  any  subject  matter 
announced  for  a  meeting  is  not  a  change 
requiring  the  approval  of  the  Board 
imder  paragraph  (b)  of  this  section. 

§  1603.1 1    Transcripts,  recordings,  or 
minutes  of  cloeed  meetings. 

(a)  Along  with  the  General  Counsel's 
certification  referred  to  in  §  1603.8(d), 
the  CSB  shall  maintain  a  complete 
transcript  or  electronic  recording 
adequate  to  record  fully  the  proceedings 
of  each  meeting,  or  a  portion  thereof, 
closed  to  the  public.  The  CSB  may 
maintain  a  set  of  minutes  in  lieu  of  such 
transcript  or  recording  for  meetings 
closed  pursuant  to  §  1603.7(i).  Such 
minutes  shall  fully  and  clearly  describe 
all  matters  discussed  and  shall  provide 
a  full  and  acciirate  summary  of  any 
actions  taken,  and  the  reasons  therefor, 
including  a  description  of  each  of  the 
views  expressed  on  any  item  tmd  the 
record  of  any  roUcall  vote.  All 
documents  considered  in  connection 
with  any  actions  shall  be  identified  in 
such  minutes. 
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f(b)  The  CSB  shall  maintain  a  complete 
verbatim  copy  of  the  transcript,  a 
complete  copy  of  the  minutes,  or  a 
complete  electronic  recording  of  each 
meeting,  or  a  portion  thereof,  closed  to 
the  public  for  at  least  two  years  after 
such  meeting,  or  until  one  year  after  the 
conclusion  of  any  CSB  proceeding  with 
respect  to  which  the  meeting,  or  a 
portion  thereof,  was  held,  whichever 
occiu^  later. 

§1603.12    AvallaMlity  of  transcripts, 
recordings,  and  minutes,  and  applicat>le 


The  CSB  shall  make  promptly 
available  to  the  public  the  transcript, 
electronic  recording,  or  minutes  of  the 
discussion  of  any  item  on  the  agenda  or 
of  any  testimony  received  at  a  meeting, 
except  for  such  item,  or  items,  of 
discusMon  or  testimony  as  determined 
by  the  CSB  to  contain  matters  which 
may  be  withheld  under  the  exemptive 
provisions  of  §  1603.7.  Copies  of  the 
nonexempt  portions  of  the  transcript  or 
minutes,  or  transcription  of  such 
recordings  disclosing  the  identity  of 
each  speaker,  shall  be  furnished  to  any 
person  at  the  actual  cost  of  transcription 
or  duplication.  Requests  for  transcripts, 
recordings,  or  minutes  shall  be  made  in 
writing  to  the  General  Counsel  of  the 
CSB,  2175  K  Street,  NW,  Suite  400, 
Washington,  DC  20037. 

§1603.13    Report  to  Congress. 

I  The  CSB  General  Counsel  shall 
annually  report  to  the  Congress 
regarding  the  Board's  compliance  with 
the  Govenunent  in  the  Sunshine  Act, 
including  a  tabulation  of  the  total 
number  of  open  meetings,  the  total 
number  of  closed  meetings,  the  reasons 
for  closing  such  meetings  and  a 
description  of  any  litigation  brought 
against  the  Board  pursuant  to  the 
Government  in  the  Simshine  Act, 
including  any  cost  assessed  against  the 
Board  in  such  litigation  (whether  or  not 
paid  by  the  Board). 

§1603.14    Severability. 

If  any  provision  of  this  part  or  the 
application  of  such  provision  to  any 
person  or  circumstances,  is  held  invalid, 
the  remainder  of  this  part  or  the 
application  of  such  provision  to  persons 
or  circumstances  other  than  those  as  to 
which  it  is  held  invalid,  shall  not  be 
affected  thereby. 

Dated:  April  3,  2002. 
Christopher  W.  Warner, 
General  Counsel. 

[PR  Doc.  02-8437  Filed  4-5-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2, 73, 74, 80, 90  and  97 
[ET  Docket  No.  02-16;  FCC  02-27] 

WRC  Frequency  Bands  Below  28000 
kHz 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  proposes  to 
amend  our  rules  in  order  to  implement 
domestically  various  allocation 
decisions  from  International 
Telecommunication  Union  ("ITU") 
World  Radiocommunication 
Conferences  concerning  the  frequency 
bands  below  28000  kilohertz  ("kHz"). 
The  most  significant  of  these  proposals 
is  to  reallocate  high  frequency  ("HF") 
spectrum  from  the  fixed  and  mobile 
services  to  the  broadcasting  service.  We 
also  propose  to  make  various  minor 
amendments  to  our  U.S.  Table  of 
Frequency  Allocations  ("U.S.  Table") 
and  to  several  of  our  service  rules.  In 
siun,  the  proposed  actions  would 
update  our  Rules  for  frequency  bands 
below  28000  kHz  so  that  they  better 
comport  with  international  regulations, 
would  update  various  rule  parts  to 
effectuate  the  allocation  changes,  and 
would  otherwise  clean-up  rules  that 
have  not  recently  been  reviewed. 
DATES:  Comments  are  due  on  or  before 
May  8,  2002  and  reply  comments  are 
due  on  or  before  Jime  7,  2002.  Written 
conunents  by  the  public  on  the 
proposed  information  collections  are 
due  on  or  before  May  8,  2002.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collection(s)  on  or  before  June  7,  2002. 
ADDRESSES:  All  filings  must  be  sent  to 
the  Commission's  Acting  Secretary,  Bill 
Caton,  Office  of  the  Secretary,  Federal 
Communications  Commission,  415  12th 
Street,  SW,  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  conmients 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judith  Boley  Herman, 
Federal  Communications  Commission, 
Room  1-C804,  445  12th  Street,  SW, 
Washington,  DC  20554,  or  via  the 
Internet  to  jbhennan@fcc.gov,  and  to 
Jeanette  Thornton,  OMB  Desk  Officer, 
Room  10236  NEOB,  725  17th  Street, 
NW.,  Washington,  DC  20503  or  via  the 
Internet  to  JThomto@omb.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Mooring,  Office  of  Engineering  and 
Technology,  at  (202)  418-2450  or 


tmoorin^f cc.gov.  For  additional 
information  concerning  the  information 
collection(s)  contained  in  this 
docimient,  contact  Judith  Boley  Herman 
at  202-418-0214  oi  jbherman@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Order 
("NPRM  and  Order"),  ET  Docket  02-16, 
FCC  02-27,  adopted  January  30,  2002, 
and  released  February  7,  2002.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Room  CY-A257,  445  12th  Street,  SW, 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's 
duplication  contractor,  Qualex 
International  (202)  863-2893,  Room  CY- 
B402,  445  12th  Street,  SW,  Washington, 
DC  20554. 

This  NPRM  and  Order  contains  a 
proposed  information  collection(s) 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA).  It  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding. 

Paperwork  Reduction  Act:  This  NPRM 
and  Order  contains  a  proposed 
information  collection.  Tlie 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information 
collection(s)  contained  in  this  NPRM 
and  Order,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Public  and  agency  comments  are 
due  at  the  same  time  as  other  comments 
on  this  NPRM  and  Order;  OMB 
notification  of  action  is  due  on  or  before 
Jxme  7,  2002.  Comments  should  address: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
informatioii  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OIAB  Control  Number  3060-XXXX. 

Title:  Part  73  Subpart  F  International 
Broadcast  Stations. 

Form  No.:  FCC  309.  FCC  310.  FCC 
311. 

Type  of  Review:  New  Collection. 
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Respondents:  Businesses  and  not-for- 
profit  entities. 

Number  of  Respondents:  24. 

Estimated  Time  Per  Response:  0.5 
hours — 10  hours. 

Frequency  of  Response:  On  occasion 
filing  requirements,  annual 
recordkeeping  requirement. 

Total  Annual  Burden:  684  hours. 

Total  Annual  Costs:  $42,970. 

Needs  and  Uses:  Information 
collected  pursuant  to  the  rules  sent  forth 
in  47  CFR  Part  73,  Subpart  F  used  by  the 
Commission  to  assign  frequencies  for 
use  by  international  broadcast  stations, 
to  grant  authority  to  operate  such 
stations,  and  to  determine  if  interference 
or  adverse  propagation  conditions  exists 
that  may  impact  the  operation  of  such 
stations. 

Summary  of  the  Notice  of  Proposed 
Rulemaking 

1.  This  NPRM  and  Order  proposes  to 
amend  Parts  2,  73.  74.  80.  90.  and  97  of 
our  Rules  in  order  to  implement 
domestically  various  allocation 
decisions  from  ITU  World 
Radiocommunication  Conferences 
concerning  the  frequency  bands  below 
28000  kHz.  The  most  significant  of  these 
proposals  is  to  reallocate  HF  spectnun 
from  the  fixed  and  mobile  services  to 
the  broadcasting  service.  The  long-range 
propagation  characteristics  of  HF 
frequencies  enable  audio  programs  to  be 
received  directly  by  the  general  public 
in  countries  far  from  the  country  of 
origin,  and  thus  HF  broadcasting 
("HFBC")  is  also  known  as  international 
broadcasting.  Specifically,  we  propose 
to  make  an  additional  1540  kilohertz  of 
spectrum  available  exclusively  for  use 
by  international  broadcast  stations,  with 
850  kilohertz  immediately  available  and 
the  remainder  available  after  a  transition 
period  that  ends  on  April  1,  2007.  Until 
the  completion  of  the  transition  period, 
fixed  and  mobile  stations  in  that 
spectrum  would  be  allowed  to  continue 
to  operate  on  a  primary  basis;  after  that 
date,  these  stations  would  be  allowed  to 
continue  to  operate  on  the  condition 
that  harmful  interference  is  not  caused 
to  the  broadcasting  service.  This  action 
would  significantly  increase  the  amount 
of  spectrum  available  to  international 
broadcasters  on  a  worldwide  basis,  thus 
facilitating  the  provision  of  information 
and  entertaiimient  to  people  throughout 
the  world.  In  addition,  we  propose  to 
update  our  Rules  for  international 
broadcast  stations  (Part  73,  Subpart  F)  in 
order  to  add  the  new  frequency  bands 
and  to  otherwise  conform  to 
iptemational  regulations. 

2.  We  also  propose  to  make  various 
minor  amendments  to  our  U.S.  Table 
and  to  several  of  our  service  rules.  In 


particular,  we  propose  to  clarify  the 
status  of  services  operating  in  the  AM 
Expanded  Band  (1605-1705  kHz).  To 
prevent  the  licensing  of  Industrial/ 
Business  Pool  stations  (which  no  longer 
have  an  allocation  in  the  AM  Expanded 
Band)  during  the  pendency  of  this 
proceeding,  we  will  no  longer  accept 
applications  for  new  licenses  or 
modifications  or  renewals  of  existing 
licenses  for  frequencies  in  the  band 
1605-1705  kHz  and  applicants  with 
such  pending  applications  will  be  given 
the  opportxmity  to  specify  other 
frequencies.  We  also  propose  to  permit 
stations  in  the  Industrial/Business  Pool 
and  radiolocation  service  that  are 
assigned  frequencies  in  the  band  1605- 
1 705  kHz  to  continue  to  operate  until 
the  end  of  their  current  license  term  on 
a  non-interference  basis  ("NIB")  to  AM 
radio  stations  and  travelers" 
information  stations  ("TIS"),  without  an 
opportimity  for  renewal.  In  addition,  we 
propose  to  permit  remote  pickup 
broadcast  stations  to  continue 
operations  in  the  band  26100-26175 
kHz.  to  remove  outdated  regulations  in 
the  aeronautical  fixed  and  amateur  radio 
services,  and  to  make  sbc  new 
fi^uencies  available  for  forest  product 
licensees  in  limited  geographic  areas  of 
the  country. 

International  Broadcast  Stations 

3.  At  the  1979  World  Administrative 
Radio  Conference  ("WARC-79").  the 
following  bands  were  allocated  to  the 
broadcasting  service  on  an  exclusive 
basis  throu^out  the  world:  9775-9900 
kHz.  11650-11700  kHz.  11975-12050 
kHz.  13600-13800  kHz.  15450-15600 
kHz.  17550-17700  kHz.  and  21750- 
21850  kHz.  The  WARC-79  HFBC  bands 
became  effective  provisionally  in  1999. 
Therefore,  we  propose  to  delete  the 
fixed  service  from  the  WARC-79  HFBC 
bands,  thereby  making  this  spectrum 
available  exclusively  to  the  broadcasting 
service,  and  to  add  these  bands  to  the 
rules  for  international  broadcast 
stations.  This  action  would  provide 
international  broadcasters  with  an 
additional  850  kilohertz  of  spectrum. 
We  anticipate  that  this  action  would 
permit  significantly  more  HFBC  stations 
to  operate  in  bands  allocated 
exclusively  to  the  broadcasting  service, 
thereby  reducing  the  need  to  coordinate 
with  fixed  stations.  Regarding 
incumbent  operations,  the  National 
Telecommunications  and  Information 
Administration  ("NTIA ")  has  informed 
us  that,  consistent  with  international 
footnote  S5.147,  Federal  agencies  would 
continue  to  operate  fixed  stations  in 
three  of  the  WARC-79  HFBC  bands 
(9775-9900  kHz,  11650-11700  kHz,  and 
11975-12050  kHz)  and  that  these  fixed 


stations  will  operate  on  the  condition 
that  harmful  interference  is  not  caused 
to  the  broadcasting  service. 

4.  At  the  1992  World  Administrative 
Radio  Conference  ("WARC-92"),  the 
following  bands  were  allocated  to  the 
broadcasting  service  on  a  primary  (and 
ultimately  exclusive)  basis  throughout 
the  world:  5900-5950  kHz,  7300-7350 
kHz,  9400-9500  kHz,  11600-11650  kHz, 
12050-12100  kHz,  13570-13600  kHz, 
13800-13870  kHz,  15600-15800  kHz, 
17480-17550  kHz.  and  18900-19020 
kHz.  Exclusive  broadcasting  use  of  the 
WARC-92  HFBC  bands  is  to  become 
effective  on  April  1.  2007.  However, 
until  the  transition  period  has 
concluded,  we  anticipate  that  fixed  and 
mobile  use  will  continue  to  be  the  main 
use  of  these  bands  in  the  United  States. 
Therefore,  in  derogation  of  the  ITU 
Radio  Regulations,  we  propose  to 
maintain  the  existing  direct  Table 
allocations  to  the  fixed  and  mobile 
services  in  the  WARC-92  HFBC  bands 
at  this  time  in  order  to  highlight  the 
main  use  of  these  bands.  We  propose 
this  action  at  the  request  of  NTIA. 
Accordingly,  we  propose  to  allocate  this 
690  kilohertz  of  spectrum  to  the 
broadcasting  service  on  a  shared 
primary  basis  with  existing  fixed  and 
mobile  services  and  to  add  these  bands 
to  Part  73.  Subpart  F  of  our  Rules.  We 
anticipate  that  this  action  would 
ultimately  permit  most  international 
broadcast  stations  to  operate  in  bands 
allocated  exclusively  to  the  broadcast 
stations  to  operate  in  bands  allocated 
exclusively  to  the  broadcasting  service. 
As  a  consequence  of  maintaining  direct 
Table  allocations  for  the  fixed  and 
mobile  services,  we  propose  to  adopt  a 
new  United  States  footnote  in  lieu  of 
international  footnotes  S5.136,  S5.143, 
S5.146.  and  S5.151. 

5.  We  also  propose  to  cease  issuing 
licenses  for  new  non-Federal 
Government  stations  in  the  fixed  and 
mobile  services  in  the  WARC-92  HFBC 
bands  on  April  1.  2007.  consistent  with 
the  proposed  allocation  changes  for 
these  services.  We  anticipate  that  these 
requirements  can  be  met  in  other  HF 
bands  allocated  to  the  fixed  and  mobile 
services.  With  regard  to  non-Federal 
Government  fixed  and  mobile  licenses 
granted  in  the  WARC-92  HFBC  bands 
prior  to  the  adoption  of  a  Report  and 
Order  in  this  proceeding,  we  instruct 
the  Wireless  Telecommimications 
Bureau  to  add  an  informational  note  on 
these  ficenses  that  the  authorization 
may  be  conditioned  as  a  result  of  action 
taken  in  this  proceeding. 

6.  We  anticipate  that  the  WARC-92 
HFBC  bands  will  be  more  heavily  used 
by  international  broadcast  stations  after 
April  1,  2007  because  HFBC  stations 
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will  no  longer  need  to  protect  fixed  and 
mobile  operations  and  because  some 
HFBC  stations  now  operating  in  other 
bands  will  move  to  these  frequencies. 
Thus,  fixed  and  mobile  licensees  may 
wish  to  consider  moving  to  other  bands 
prior  to  April  1,  2007,  especially  if  their 
current  license  expires  prior  to  that 
time,  because  of  the  expected  difficulty 
of  co-channel  sharing  between  high- 
powered,  directional  international 
broadcast  stations  and  stations  operating 
in  other  services.  In  this  regard,  we 
observe  that  equipment  used  by 
licensees  in  the  fixed  service  below 
25000  kHz  is  required  to  be  "capable  of 
transmitting  and  receiving  on  any 
frequency  in  the  bands  assigned  to  the 
particular  operation  and  capable  of 
immediate  change  among  the 
ft^quencies,"  i.e.,  the  equipment  is 
tunable.  It  is  our  experience  that 
maritime  mobile  equipment  in  this 
frequency  range  is  also  tunable.  Given 
that  there  are  other  HF  bands  allocated 
to  the  fixed  and  mobile  services  and  that 
existing  equipment  is  tunable  to  these 
frequencies,  we  tentatively  find  that 
fixed  and  mobile  assignments  now 
using  the  WARC-92  HFBC  bands  could 
continue  operations  using  other  HF 
spectrum  after  the  April  1,  2007 
effective  date  for  exclusive  HFBC  use. 
We  request  comment  on  the  ease  and 
feasibility  of  retuning  fixed  and  mobile 
operations  out  of  the  WARC-92  HFBC 
bands.  Specifically,  are  there  significant 
costs  or  hardships  associated  with  fixed 
and  mobile  licensees  retuning  to 
frequencies  outside  of  the  WARC-92 
HFBC  bands  and  if  so,  what  actions 
could  mitigate  such  impact?  Finally,  as 
a  consequence  of  the  upcoming 
reallocation,  we  propose  to  add 
informational  notes  to  Part  80  (the 
maritime  service  rules)  stating  that 
radioprinter  use  of  the  bands  5900-5950 
kHz  and  7300-7350  kHz  and  Alaska 
private-fixed  station  use  of  the 
frequency  11601.5  kHz  will  be  on  the 
condition  that  harmful  interference  is 
not  caused  to  HF  broadcasting.  We 
request  comment  on  these  proposals 
and  assimiptiohs. 

7.  In  order  to  bring  the  Commission's 
Rules  for  international  broadcast 
stations  into  conformance  with  current 
international  provisions,  we  propose  to 
make  the  following  amendments  to  Part 
73,  Subpart  F.  First,  we  propose  to 
amend  §  73.756(c)  by  revising  the 
frequency  tolerance  of  0.0015  percent  of 
the  assigned  frequency  to  the  current 
ITU  standard  of  10  hertz.  We  request 
comment  on  the  number  of  HFBC 
stations  currenUy  operating  that  meet 
the  more  stringent  standard.  Further,  we 
request  comment  on  whether  it  is 


feasible  to  modify  existing  transmitters 
to  meet  this  standard.  If  so,  what  costs 
are  involved?  Additionally,  we  rfequest 
that  commenters  address  the  effects  that 
grandfathering  existing  stations  at  their 
current  frequency  tolerance  would  have 
on  this  service.  Second,  we  propose  to 
revise  various  HFBC  definitions  in 
§  73.701  of  our  Rules  to  reflect 
international  requirements  as  specified 
in  the  WRC-97  Final  Acts.  In  particular, 
we  observe  that  internationally  the 
number  of  seasonal  schedules  per  year 
has  been  reduced  from  foiir  to  two. 
Third,  we  propose  to  delete  the  band 
25600-25670  kHz  from  the  list  of 
frequencies  available  to  HFBC  stations 
in  Part  73  of  our  Rules.  This  band  is  not 
currentiy  used  by  HFBC  stations  and 
this  proposal  would  conform  our  Rules 
to  the  ITU's  Table  of  Frequency 
Allocations  and  thus,  protect  radio 
astronomy  observations  in  this 
frequency  range.  Fourth,  we  propose  to 
clarify  how  the  band  7100-7300  kHz 
may  be  used  by  international  broadcast 
stations.  Fifth,  we  propose  to  replace  the 
map  depicting  geographical  zones  or 
areas  of  reception  ("target  zone  map")  in 
§  73.703  with  the  current  ITU  target 
zone  map.  Sixth,  we  propose  to  modify 
the  last  sentence  of  §  73.766  to  change 
the  highest  modulating  frequency  bom 
5  kilohertz  to  4.5  kilohertz  to  reflect  a 
long-standing  international  provision. 
We  believe  that  our  HFBC  licensees 
have  already  made  this  technical 
change.  The  adoption  of  these  proposals 
would  make  our  rules  easier  to  use  and 
would  avoid  the  confusion  that  could 
result  from  different  Commission  and 
international  requirements  for 
international  broadcast  operations.  We 
request  comment  on  all  of  the  above 
proposals. 

AM  Expanded  Band 

8.  We  observe  that,  when  the  land 
mobile  allocation  was  deleted  from  the 
band  1605-1705  kHz  in  1983, 
frequencies  within  this  band  were 
inadvertently  not  removed  fix>m  parts  74 
and  90  of  our  Rules.  Specifically,  the 
frequencies  1606  kHz,  1622  kHz,  and 
1646  kHz  are  listed  in  §  74.402(a)(1);  the 
frequency  1630  kHz  is  listed  in 
§  90.20(c)(3);  the  frequencies  1614  kHz, 
1628  kHz,  1652  kHz,  1676  kHz,  and 
1700  kHz  are  listed  in  §  90.35(b)(3),  and 
the  band  1605-1705  kHz  is  listed  in 
§  90.263.  We  note  that  approximately  25 
AM  radio  stations  are  operating  in  the 
Expanded  Band,  that  a  total  of  67  AM 
radio  stations  are  anticipated  to  be 
operating  in  this  spectrum  within  the 
next  18  months,  and  that  over  275 
Federal  and  568  non-Federal 
Government  low  power  (10  watts)  TIS 
currently  operate  on  AM  channels 


between  these  high-powered  AM  radio 
stations.  In  particular,  we  note  that 
Federal  Government  TIS  stations 
operating  on  the  frequency  1610  kHz 
have  primary  status.  Therefore,  we 
tentatively  find  that  there  is  no 
spectrum  avaHable  for  any  other  use. 
Accordingly,  we  propose  to  remove 
these  frequencies  from  parts  74  and  90 
of  our  rules. 

9.  To  prevent  the  licensing  of  Public 
Safety,  Industrial/Business  Pool,  and 
remote  pickup  stations  in  the  AM 
Expanded  Band  during  the  pendency  of 
this  proceeding,  such  applications  will 
no  longer  be  granted.  We  will  no  longer 
accept  applications  for  new  licenses  or 
modifications  or  renewals  of  existing 
licenses  for  frequencies  within  the  band 
1605-1705  kHz  as  of  the  effective  date 
of  this  ("NPRM  and  Order"J.  Any  such 
applications  received  on  or  after  that 
date  will  be  returned  as  unacceptable 
for  filing.  Pending  applications  will  be 
dismissed,  unless  they  are  modified  to 
specify  alternative  frequencies.  We  take 
this  action  to  permit  the  orderly  and 
effective  resolution  of  the  issue  of 
mobile  services  (excluding  TIS) 

■  operating  in  the  AM  Expanded  Band. 
We  anticipate  this  action  will  have 
minimal  impact  because  very  few  such 
applications  are  received  from  Public 
Safety.  Industrial/Business  Pool,  and 
remote  pickup  eligibles  to  operate  in 
this  band  and  because  alternative  land 
mobile  spectrum  is  available. 

10.  The  band  1605-1705  kHz  also  is 
allocated  to  the  radiolocation  service  on 
a  secondary  basis  for  use  by  both 
Federal  and  non-Federal  Government 
licensees.  This  allocation  is  codified  in 
footnote  US238.  While  our  rules  have 
long  recommended  that  radiolocation 
stations  operating  in  the  band  1605- 
1705  kHz  be  relocated  to  the  band  1900- 
2000  kHz,  two  non-Federal  Government 
radiolocation  licensees  continue  to 
operate  in  this  spectrum.  Therefore,  in  . 
order  to  better  protect  the  technical 
integrity  of  the  AM  Expanded  Band,  we 
propose  to  delete  the  radiolocation 
service  from  the  band  1605-1705  kHz  in 
both  the  Federal  and  non-Federal 
Government  Table  of  Frequency 
Allocations.  Consistent  with  this  action, 
we  also  propose  to  remove  the  band 
1605-1705  kHz  from  the  Radiolocation 
Service  Frequency  Table  in  §  90.103  of 
our  Rules  and  to  delete  unneeded 
assignment  limitations.  Finally,  we  have 
had  discussions  with  NTIA  concerning 
the  Federal  Government's  radiolocation 
assignments  in  the  sub-band  1615-1705 
kHz.  NTIA  has  agreed  to  relocate  all  of 
these  assignments  within  one  year  of  the 
adoption  date  of  the  Report  and  Order 
in  this  proceeding.  During  this  one-year 
transition  period,  we  propose  to  permit 
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these  Federal  Government  radiolocation 
stations  to  continue  to  operate  on  the 
condition  that  harmful  interference  is 
not  caused  to  AM  or  TIS  reception.  In 
addition,  NTIA  has  agreed  to  relocate 
out  of  the  AM  Expanded  Band  all 
Federal  Government  stations  currently 
operating  in  this  spectnun  without  an 
allocation. 

11.  While  there  are  no  Public  Safety 
or  remote  pickup  licensees  currently 
operating  in  the  AM  Expanded  Band, 
four  hidustrial/Business  Pool  and  two 
radiolocation  licensees  operate  in  this 
spectrum.  We  propose  to  permit  these 
currently  licensed  stations  to  continue 
to  operate  until  the  end  of  their  current 
license  term  on  a  NIB  basis  to  AM  radio 
and  TIS  stations,  without  an 
opportunity  for  renewal.  Additionally,  if 
we  determine  that  any  of  these  stations 
in  the  Industrial/Business  Pool  or 
radiolocation  service  is  causing  harmful 
interference  to  either  an  AM  radio  or 
TIS  station,  we  propose  to  require  that 
the  station  immediately  cease 
transmission.  Commission  staff  will 
work  with  affected  licensees  to  help 
them  find  suitable  alternative  channels 
if  the  licensee  desires.  We  propose  that 
no  fee  be  charged  to  licensees  of  affected 
stations  that  apply  for  modification  for 
alternative  channels  before  the  end  of 
their  license  term. 

12.  We  propose  to  add  an 
informational  note  to  various  Part  80 
fixed  service  frequencies  to  reflect  their 
secondary  allocation  status.  We  request 
comment  on  all  of  the  above  AM 
Expanded  Band  proposals. 

Continued  Use  of  the  Frequencies  26110 
kHz.  26130  kHz,  26150  kHz,  and  261 70 
kHz  by  Broadcast  Auxiliary  Remote 
Pickup  Stations 

13.  The  band  26100-26175  kHz  was 
reallocated  from  the  land  mobile  service 
to  the  maritime  mobile  service  in  1983. 
At  that  time,  foui  land  mobile 
frequencies  within  the  reallocated  band 
were  not  removed  from  Part  74  of  our 
Rules.  Thus,  §  74.402(a)  of  our  Rules 
continues  to  state  that  the  following 
frequencies  may  be  assigned  for  use  by 
remote  broadcast  stations  and  broadcast 
network  enUties:  26110  kHz,  26130  kHz, 
26150  kHz.  and  26170  kHz.  We 
tentatively  find  that  remote  pickup 
stations  can  share  these  frequencies 
with  coast  stations  because  of  the 
intermittent  nature  of  their  use  and 
because  of  light  coast  station  demand 
for  these  and  adjacent  frequencies. 
Nonetheless,  if  coast  station  licensees 
later  reqiiire  use  of  these  four 
frequencies,  we  propose  to  require  that 
remote  pickup  stations  not  cause 
harmful  interference  to  the  reception  of 


these  coast  station  transmissions.  We 
request  comment  on  this  proposal. 

Maritime  Services 

14.  The  band  285-325  kHz  is  Federal/ 
non-Federal  Government  shared 
spectrum  that  is  allocated  to  the 
maritime  radionavigation  service  on  a 
primary  basis,  limited  to  radiobeacons. 
This  band  is  also  being  used  by  Federal 
agencies  for  the  provision  of  differential 
global  positioning  system  ("DGPS") 
information.  NTIA  currently  authorizes 
this  function  through  footnote  G121  of 
its  Manual,  but  this  footnote  has  not 
previously  been  coordinated  with  the 
Commission.  We  believe  that  because 
the  band  285-325  kHz  is  shared 
spectrum,  footnote  G121  should  be 
reclassified  as  a  United  States  footnote. 

15.  The  frequency  500  kHz  is  the 
international  distress  and  calling 
fiequency  for  Morse  radiotelegraphy  in 
the  mobile  service.  A  narrower  10 
kilohertz  guard  band  requirement  (495- 
505  kHz)  became  effective  in  February 
1999,  when  the  Global  Maritime 
Distress  and  Safety  System  ("GMDSS") 
became  fully  implemented.  Recently, 
we  proposed  to  remove  500  kHz  as  a 
distress  and  safety  frequency  fix)m  oxu 
maritime  rules  because  it  is  not 
currently  in  use.  Thus,  it  is  planned  that 
at  the  2003  World  Radiocommimication 
Conference,  Member  States  will 
consider  whether  non-GMDSS 
requirements  should  be  maintained  in 
the  ITU  Radio  Regulations.  However,  at 
this  time,  we  need  only  to  update  our 
rules  by  renumbering  three  international 
footnotes.  Accordingly,  we  propose  to 
renumber  international  footnotes  472. 
472A.  and  474  as  S5.82,  S5.83,  and 
S5.84,  respectively. 

16.  The  U.S.  Coast  Guard  currently 
operates  several  NAVTEX  stations  on 
the  frequency  518  kHz.  The  1997  World 
Radiocommunication  Conference 
("WRC-97")  adopted  two  requirements 
concerning  NAVTEX  operations.  First, 
international  footnote  S5.131  requires 
that  the  frequency  4209.5  kHz  be  used 
exclusively  for  the  transmission  by  coast 
stations  of  meteorological  and 
navigational  warnings  and  urgent 
information  to  ships  by  means  of 
narrow-band  direct-printing  techniques. 
In  its  comments  to  another  proceeding, 
the  U.S.  Coast  Guard  states  that  4209.5 
kHz  is  an  internationally-recognized 
and  used  NAVTEX  frequency,  and  that 
it  plans  to  operate  4  MHz  NAVTEX  on 
a  trial  basis  as  a  means  of  improving 
maritime  safety  broadcast  service  to 
mariners,  and  covering  gaps  in  coverage 
of  similar  information  broadcast  on  the 
International  NAVTEX  frw^uency  518 
kHz.  The  U.S.  Coast  Guard  also  states 
that  the  international  use  for  safety 


purposes  and  propagation 
characteristics  of  this  frequency  obviates 
its  use  for  any  other  purpose. 
Accordingly,  we  propose  to  adopt     • 
international  footnote  S5.131 
domestically. 

17.  Second,  international  footnote 
S5.79A  states  that  when  establishing 
stations  in  the  NAVTEX  service  on  the 
frequencies  490  kHz.  518  kHz,  and 
4209.5  kHz,  administrations  are  strongly 
recommended  to  coordinate  the 
operating  characteristics  in  accordance 
with  the  procediues  of  the  International 
Maritime  Organization.  NAVTEX 
service  is  currently  provided  only  by  the 
Federal  Government.  NTIA  requests  that 
we  adopt  international  footnote  S5.79A 
domestically,  and  accordingly,  we 
propose  to  do  so. 

18.  In  the  bands  4000-4063  kHz  and 
8100-8195  kHz.  we  propose  to  remove 
the  fixed  service  allocation  because  the 
transition  period  for  reallocating  this 
spectrum  exclusively  to  the  maritime 
mobile  service  has  passed.  We  request 
comment  on  all  of  the  maritime 
proposals. 

Aeronautical  Fixed  Service 

19.  The  aeronautical  fixed  service  is  a 
radiocommunication  service  between 
specified  fixed  points  provided 
primarily  for  the  safety  of  air  navigation 
and  for  the  regular,  efficient  and 
economical  operation  of  air  transport. 

20.  In  Region  2,  the  band  160-190 
kHz  is  allocated  exclusively  to  the  fixed 
service  on  a  primary  basis.  Prior  to  the 
1995  World  Radiocommunication 
Conference  ("WRC-95"),  the  band  160- 
190  kHz  was  allocated  on  a  primary 
basis  to  the  aeronautical  fixed  service, 
which  is  a  subset  of  the  fixed  service,  in 
Region  2  polar  areas.  At  WRC-95.  this 
limitation  on  the  use  of  the  fixed 
allocation  in  Region  2  polar  areas  was 
eliminated,  and  thus  internationally  the 
band  is  now  available  for  all  fixed  uses. 
The  band  160-190  kHz  is  currently 
unused  by  the  aeronautical  fixed 
service,  and  accordingly  we  propose  to 
delete  the  limitation  to  aeronautical 
fixed  use  from  our  Rules.  We  request 
comment  on  this  proposal. 

21.  In  the  United  States,  the  band 
21850-21924  kHz  is  shared  spectrum 
that  is  allocated  to  the  fixed  service  on 
a  primary  basis.  At  WRC-95,  fixed  use 
of  most  of  this  band  (21870-21924  kHz) 
was  limited  to  the  provision  of  services 
related  to  aircraft  flight  safety  through 
the  adoption  of  international  footnote 
S5.155B.  The  Federal  Aviation 
Administration  ("FAA")  has  indicated 
that  it  does  not  intend  to  implement  an 
aircraft  flight  safety  system  in  this  band. 
Thus,  there  is  no  apparent  support  on  a 
domestic  level  for  the  adoption  of  this 
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international  limitation.  However,  we 
invite  comment  on  whether  S5.155B 
should  be  adopted  domestically. 

Amateur  Service 

22.  Amateur  radio  plays  an  important 
role  in  disaster-relief  when  nomial 
conunimications  systems  are 
overloaded,  damaged  or  disrupted 
because  a  disaster  has  occurred  or  is 
likely  to  occiu.  We  note  that  WARC-79 
adopted  Resolution  No.  640,  entitled 
"Relating  to  the  International  Use  of 
Radiocommunications,  in  the  Event  of 
Natxual  Disasters,  in  Frequency  Bands 
Allocated  to  the  Amateiu'  Service."  The 
Resolution  invited  administrations  to 
provide  for  the  needs  of  international 
disaster  conunimications  and  for  the 
needs  of  emergency  communications 
within  their  national  regulations  using 
certain  amateur  bands,  which  were 
listed  in  international  footnote  510  (later 
renumbered  as  S5.120).  In  response,  the 
Commission  added  international 
footnote  510  to  the  non-Federal 
Govenunent  Table  of  Frequency 
Allocations  and  §  97.401(b)  to  die  rules 
for  the  amateur  radio  service,  both  of 
which  referenced  Resolution  No.  640. 
At  WRC-97,  Resolution  640  was 
eliminated,  and  at  the  2000  World 
Radiocommunication  Conference 
("WRC-2000").  international  footnote 
SS.120  was  eliminated.  Accordingly,  we 
propose  to  delete  international  footnote 
S5.120  and  §  97.401(b)  from  our  Rules. 
We  observe  that,  under  §  97.111(a)(1) 
and  97.101(c)  of  our  Rules.  U.S.  amateur 
radio  stations  can  continue  to 
communicate  with  foreign  stations  in 
disaster  areas. 

Frequencies  Available  for  Forest 
Products  Licensees 

23.  The  band  27540-28000  kHz  is 
Federal  Government  exclusive  spectrum 
that  is  allocated  to  the  fixed  and  mobile 
services,  except  that  limited  non- 
Federal  Government  use  is  permitted  by 
forest  product  licensees  in  certain 
geographic  areas  on  six  channels.  This 
limited  use  is  authorized  in  footnote 
US298.  We  propose  to  make  editorial 
revisions  to  footnote  US298  to  conform 
with  terminology  now  used  in  Part  90 
of  our  Rides  and  to  add  these 
frequencies  to  the  Industrial/Business 
Radio  Pool  Frequency  Table  in  §  90.35, 
vtrith  an  appropriate  note  describing  the 
limited  use  that  is  permitted. 

We  request  comment  on  this  proposal. 

Ministerial  Conforming  Amendments 

24.  We  also  propose  to  take  the 
following  non-substantive  actions  in 
this  proceeding,  which  would  correct 
and  update  our  Table  of  Frequency 
Allocations.  The  effect  of  these  actions 


would  be  to  remove  confusing  and 
uimecessary  material  from  our  Rules 
and  to  reflect  the  WRC-2000  Final  Acts 
with  regard  to  the  International  Table  of 
Frequency  Allocations  within  our  Rules. 
First,  we  would  remove  international 
footnote  S5.60  from  the  bands  70-90 
kHz  and  110-130  kHz  because  this 
footnote  is  a  limitation  on  an  allocation 
that  was  never  made  domestically. 
Second,  we  would  remove  superfluous 
international  footnote  S5.80  from  the 
band  415-435  kHz  because  the 
limitation  in  that  footnote  does  not 
apply  to  this  band.  Third,  we  would 
delete  the  secondary  direct  Table 
allocation  for  the  space  research  service 
in  the  band  19990-19995  kHz  because 
this  allocation  is  also  contained  in 
footnote  G106.  which  was  recendy 
added  to  the  band  19990-20010  kHz. 
Fourth,  we  would  delete  pre-1991 
frequencies  listed  for  ship  and  coast 
station  operations  from  footnote  US82. 
Fifth,  we  would  make  various  editorial 
changes  to  other  U.S.  footnotes  to 
conform  to  previous  decisions  and  to 
update  the  material  in  the  text.  Sixth, 
we  would  add  an  informational  note  to 
§  90.35  stating  that  the  use  of  five 
frequencies  is  on  a  secondary  basis  to 
stations  in  the  maritime  mobile  service. 
Seventh,  we  would  update  various  rule 
part  cross  references  in  the  U.S.  Table. 
In  particular,  we  would  delete 
approximately  50  cross  references  to  the 
International  Fixed  Public 
Radiocommimication  Services 
("IFPRS")  because  specific  frequencies 
or  bands  are  not  listed  in  Part  23.  which 
is  the  purpose  of  having  a  cross 
reference  to  a  rule  part.  Eighth,  we 
would  update  the  text  of  18 
international  country  footnotes  that  do 
not  apply  to  Region  2. 

Initial  Regulatory  Flexibility  Analysis 

25.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA")  ^  die 
Commission  has  prepared  this  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  this 
NPRM  and  Order.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM  and  Order.  The  Commission  will 
send  a  copy  of  the  Notice,  including  this 
IRFA,  to  the  Chief  Counsel  for  Advocacy 


of  the  Small  Business  Administration.^ 
In  addition,  the  NPRM  and  Order  and 
IRFA  (or  summaries  thereof)  will  be 
published  in  the  Federal  Register.  ^ 

Need  for,  and  Objectives  of,  the 
Proposed  Rules 

26.  The  NPRM  and  Order  proposes  to 
implement  domestically  various 
allocation  changes  that  have  been  made 
at  recent  World  Radiocommunication 
Conferences.  In  particular,  we  propose 
to  reallocate  1540  kilohertz  of  spectrum 
from  the  fixed  and  mobile  services  to 
the  broadcasting  service.  We  also 
propose  to  make  consequential  changes 
to  various  service  rules.  These  proposals 
would  update  our  Rules  for  bands  below 
28000  kHz  so  that  they  better  comport 
with  international  regulations.  In 
addition,  we  propose  to  clarify  the 
status  of  services  in  the  AM  Expanded 
Band  (1605-1705  kHz). 

Legal  Basis 

27.  The  proposed  actions  are 
authorized  under  sections  1.4,  301. 
302(a),  303,  307.  309,  316,  332,  334,  and 
336  of  the  Communications  Act  of  1934, 
as  amended.  47  U.S.C.  151, 154,  301, 
302(a),  303,  307,  309,  316,  332,  334.  and 
336. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  Will  Apply 

28.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.*  The 
RFA  generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business."  "small 
organization,"  and  "small  governmental 
jurisdiction."  ^  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  15  U.S.C. 
632,  unless  the  Commission  has 
developed  one  or  more  definitions  that 
are  appropriate  to  it»  activities.^  A 
"smdl  business  concern"  is  one  that:  (1) 
Is  independenUy  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 


1  See  5  U.S.C.  603.  The  RFA,  see  5  U.S.C.  601 
et.seq..  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Public  Law 
104-121, 110  Stat.  847  (1996)  ("CWAAA").  TiUe  U 
of  the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  ("SBREFA"). 


2  See  5  U.S.C.  603(a).. 

*  5  U.S.C.  603(b)(3). 

=  5  U.S.C.  601(6). 

8  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15  U.S.C 
632).  Pursuant  to  the  RFA,  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to.the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
•  5  U.S.C.  601(3). 
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operation;  and  (3)  meets  any  additional 
criteria  established  by  the  Small 
Business  Administration  ("SBA").' 

Fixed  Service.  There  are  162  fixed 
assignments  authorized  under  §  90.266 
for  long  distance  communications,*  17 
Alaska  private-fixed  assignments.*"  and 
5  aeronautical  fixed  station 
assignments  i°  that  operate  in  the  bands 
proposed  for  reallocation.  The 
Commission  has  not  yet  defined  a  small 
business  with  respect  to  these  fixed 
services.  For  purposes  of  this  IRFA.  we 
will  use  the  SBA's  definition  applicable 
to  radiotelephone  (wireless) 
companies — i.e.,  an  entity  with  no  more 
than  1.500  persons."  We  believe  that 
most  of  the  §  90.266  licensees  are 
telephone,  gas.  and  power  companies 
that  are  not  small  businesses.  We 
estimate  that  most  of  these  fixed  service 
licensees  would  not  qualify  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  (wireless)  companies; 
therefore,  less  than  184  small  entities 
would  be  impacted  by  the  proposed 
reallocation. 

Maritime  Service.  The  Commission 
has  not  adopted  a  definition  of  small 
entity  specific  to  coast  stations  in  the 
maritime  service. '^  We  will  use  the 
SBA's  definition  applicable  to 
radiotelephone  (wireless)  companies, 
i.e..  an  entity  employing  no  more  than 
1.500  persons."  There  are  4  public  and 
4  private  coast  station  licensees  that 
operate  in  the  bands  proposed  for 
reallocation,  and  we  estimate  that 
almost  all  of  them  qualify  as  small 
under  the  SBA  definition. 

International  Broadcast  Stations.  The 
SBA  defines  a  radio  broadcasting  station 
that  has  $5  million  or  less  in  annual 
receipts  as  a  small  business.  ^*  A  radio 
broadcasting  station  is  an  establishment 
primarily  engaged  in  broadcasting  aural 
programs  by  radio  to  the  public.'* 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  radio  stations.'"  The 
transmissions  of  international  broadcast 
stations  are  intendeci  to  be  received 
directly  by  the  general  public  in  foreign 


.  M5U.S.C.  632. 

•47  CFR  90.266. 

»47  CFR  Part  80.  Subpart  O— Alaska  Fixed 
Stations. 

'0  47  CFR  87.275.  87.277,  87.279. 

"  13  CFR  121.201,  NAJCS  codes  513321.  513322. 
513330. 

"The  service  is  defined  in  Part  80  of  the 
Commission's  Rules.  47  CFR  Part  80. 

"  13  CFR  121.201.  NAICS  codes  513321.  513322. 
and  513330. 

>«  13  CFR  121.201.  NAICS  codes  513111  and 
513112. 

•5 1992  Census,  Series  UC92-S-1,  at  Appendix 
A-9. 

'•W. 


countries. '^  There  are  24  international 
broadcast  licensees,  and  we  estimate 
Jhat  almost  all  of  them  qualify  as  small 
under  the  SBA  definition. 

Private  Land  Mobile  Radio  Services. 
The  Commission  has  not  adopted  a 
definition  of  small  entity  specific  to 
private  land  mobile  radio  services.'*  We 
will  use  the  SBA's  definition  applicable 
to  radiotelephone  (wireless)  companies, 
i.e.,  an  entity  employing  no  more  than 
1,500  persons.'^  There  are  4  Industrial/ 
Business  Pool  licensees  and  2 
radiolocation  licensees  in  the  AM 
Expanded  Band,  and  we  believe  that 
none  of  them  qualify  as  small  under  the 
SBA  definition. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

29.  We  propose  no  new  reporting  or 
recordkeeping  requirements  on  small 
entities;  however,  we  do  propose  three 
compliance  requirements  that  may  have 
a  significant  economic  burden  on  small 
entities.  First,  if  fixed  or  coast  station  • 
licensees  determine  that  they  can  not 
operate  in  the  WARG-92  HFBC  bands 
without  causing  harmful  interference  to 
international  broadcast  stations,  we 
propose  that  these  licensees  move  to 
other  fixed  or  mobile  frequencies.  Those 
fixed  and  coast  station  licensees  that 
move  to  other  assigned  frequencies 
would  have  to  pay  a  license 
modification  fee  if  they  do  not  request 
such  ft'equencies  during  renewal.  We 
note  that  162  of  the  205  assignments  in 
these  bands  operate  on  a  non- 
interference, improtected  basis 
internationally  and  that  our  proposed 
rules  do  not  change  their  status,  ^o  In 
contrast,  the  status  of  the  remaining  43 
assignments  would  be  affected  by  the 
proposed  reallocation,  that  is,  these 
primary  and  protected  assignments 
would  be  downgraded  to  non- 
interference, improtected  status.  These 
43  assignments  can  be  more  specifically 
classified  as  21  coast  station,  17  Alaska 
privaie-fixed,  and  5  aeronautical  fixed 
assignments.  We  believe  that  all  of  the 
affected  stations  use  equipment  that  can 
be  timed  to  other  HF  bands  allocated  to 
the  fixed  or  mobile  services  and  that 
there  is  sufficient  allocated  spectrum 
available  for  this  purpose.  Accordingly, 
we  believe  that  any  relocation  costs 


"See 47  CFR  73.701. 

'•The  service  is  defined  in  Part  90  of  the 
Commission's  Rules,  47  CFR  Part  90. 

'»  13  CFR  121.201,  NAICS  codes  513321,  513322, 
and  513330. 

20  See  47  CFR  2.102(h)  of  the  Commission  s  Rules 
for  the  special  provisions  regarding  the  use  of 
spectrum  allocated  to  the  fixed  and  land  mobile 
services  below  25  MHz  by  non-Federal  Government 
stations. 


would  be  de  minimus;  however,  out  of 
an  abundance  of  caution  we  are  seeking 
comment  in  this  IRFA  as  to  actual  costs 
of  this  move.  Second,  we  propose  to 
adopt  a  stricter  frequency  control 
tolerance  for  international  broadcast 
stations.  This  requirement  may  cause 
some  of  our  licensees  to  have  to  modify 
their  equipment.  We  request  comment 
on  our  analysis. 

30.  The  band  1605-1705  kHz  was 
reallocated  bom.  the  land  mobile  service 
to  the  broadcasting  service  in  1983. 
However,  there  are  four  Industrial/ 
Business  Pool  licensees  in  the  AM 
Expanded  Band.  In  addition,  there  are 
two  radiolocation  licensees  operating  in 
the  AM  Expanded  Band  on  a  secondary 
basis.  In  the  NPRM  and  Order,  we 
propose  to  permit  these  currentiy 
licensed  stations  to  continue  to  operate 
until  the  end  of  their  current  license 
term  on  a  non-interference  basis  to  AM 
radio  and  TIS  stations,  writhout  an 
opportunity  for  renewal. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

31.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 

.  consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.^' 

32.  As  stated  in  number  (1)  above,  one 
alternative  that  we  are  considering  is 
whether  or  not  to  allow  small  entities 
operating  international  broadcast 
stations  a  longer  time  to  transition  frtim 
outdated  equipment.  This  transition 
would  be  necessary  in  instances  in 
which  equipment  cannot  maintain  the 
stringent  tolerance  required  by  the 
proposed  rule.  We  request  that 
commenters  address  the  effects  of 
grandfathering  existing  international 
broadcast  stations  at  their  current 
frequency  tolerance.  See  paragraph  18  of 
the  NPRM  and  Order.  In  addition,  we 

■  request  comment  on  alternatives  that 
could  further  minimize  the  impact  of 
the  proposed  frequency  tolerance  on 
small  entities. 

33.  With  regard  to  small  entities 
operating  in  tibe  AM  Expanded  Band. 


"  5  U.S.C.  603(c). 
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Commission  staff  will  work  writh 
affected  licensees  to  help  them  find 
suitable  alternative  channels  if  the 
licensee  desires.  No  fee  will  be  charged 
to  licensees  of  affected  stations  that 
apply  for  modification  for  alternative 
channels  before  the  end  of  their  license 
term. 

Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

34.  None. 
Ordering  Clauses 

35.  Pursuant  to  sections  1,  4,  301, 
302(a),  303,  307,  309,  316,  332,  334,  and 
336  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  151, 154,  301, 
302(a),  303,  307.  309,  316.  332,  334,  and 
336,  the  NOTICE  OF  PROPOSED  RULE 
MAKING  AND  ORDER  is  hereby 
ADOPTED. 

36.  The  Public  Safety,  Industrial/ 
Business  Pool,  and  remote  pickup 
applications  for  frequencies  within  the 
band  1605-1705  kHz  shall  not  be 
granted.  The  Commission  shall  not 
accept  said  applications  for  new 
licenses  or  modifications  or  renewals  of 
existing  licenses  for  frequencies  within 
the  band  1605-1705  kHz  as  of  the 
[effective  date  of  this  NPRM  and  Order]. 
Any  such  applications  received  on  or 
after  that  date  shall  be  returned  as 
unacceptable  for  filing.  Pending 
applications  shall  be  dismissed,  unless 
they  are  modified  to  specify  alternative 
fi^uencies. 


37.  The  Commission's  Consumer 
Information  Bureau.  Reference 
Information  Center.  SHALL  SEND  a 
copy  of  this  NOTICE  OF  PROPOSED 
RULE  MAKING  AND  ORDER,  including 
the  Initial  Regulatory  Flexibility 
Analysis,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

ListofSubiects 

47  CFR  Part  2 

Radio,  telecommunications. 

47  CFR  Part  73 

Communications  equipment,  radio, 
reporting  and  recordkeeping. 

47  CFR  Part  74 

Radio.  • 

47  CFR  Part  80 

Alaska,  radio. 
47  CFR  Part  90 

Business  and  industry,  radio. 
47  CFR  Part  97 

Radio,  volunteers. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Rules  Change 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Parts  2,  73,  74,  80,  90,  and  97  as  follows: 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  15^,  302a,  303.  and 
336.  imless  otherwise  noted. 

2.  Section  2.106.  the  Table  of 
Frequency  Allocations,  is  amended  as 
follows: 

a.  Revise  pages  1  through  21. 

b.  In  the  list  of  International 
Footnotes,  under  I.  New  "S"  Numbering 
Scheme,  revise  footnotes  S5.55,  S5.58, 
S5.59,  S5.65,  S5.67,  S5.75,  S5.77,  S5.93, 
S5.96,  S5.98,  S5.99,  S5.107,  S5.112.     . 
S5.114,  S5.117,  S5.152,  S5.154,  and 
S5.155A;  and  remove  footnotes  S5.81, 
S5.120,  and  S5.124. 

c.  In  the  list  of  International 
Footnotes,  under  II.  Old  Numbering 
Scheme,  remove  footnotes  459.  471, 
472.  472A.  474,  and  480. 

d.  In  the  list  of  United  States  (US) 
Footnotes,  revise  footnotes  US18,  US25, 
US82,  US104,  US225,  US231,  US281, 
US282,  US283.  US298,  US321,  and 
US340;  remove  footnotes  US235, 
US236,  and  US238;  and  add  footnotes 
USwww,  USxxx,  USyyy  and  USzzz. 

The  additions  and  revisions  read  as 
follows:  - 

§  2.1 06    Table  of  Frequency  Allocations. 

***** 
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International  Footnotes 


S5.55    Additional  allocation:  in 
Armenia,  Azerbaijan,  Bulgaria,  Georgia, 
Kyrgyzstan,  the  Russian  Federation, 
Tajikistan  and  Turkmenistan,  the  band 
14-17  kHz  is  also  allocated  to  the 
radionavigation  service  on  a  primary 

basis. 

***** 

55.58  Additional  allocation:  in 
Annenia,  Azerbaijan,  Georgia, 
Kazakstan,  Kyrgyzstan,  the  Russian 
Federation,  Tajikistan  and 
Tiukmenistan,  the  band  67-70  kHz  is 
also  allocated  to  the  radionavigation 
service  on  a  primary  basis. 

55.59  Different  category  of  service: 
in  Bangladesh  and  Pakistan,  the 
allocation  of  the  bands  70-72  kHz  and 
84-86  kHz  to  the  fixed  and  maritime 
mobile  services  is  on  a  primary  basis 
(see  No.  S5.33). 

1*        *        *        * 
S5 .65    Different  category  of  service: 
Bangladesh,  the  allocation  of  the 
bands  112-117.6  kHz  and  126-129  kHz 
to  the  fixed  and  maritime  mobile 
services  is  on  a  primary  basis  (see  No. 
S5.33). 
***** 

S5.67    Additional  allocation:  in 
Azerbaijan,  Bulgaria,  Mongolia, 
Kyrgyzstan,  Romania  and 
Turkmenistan,  the  band  130-148.5  kHz 
is  also  allocated  to  the  radionavigation 
service  on  a  secondary  basis.  Within 
and  between  these  coimtries  this  service 
shall  have  an  equal  right  to  operate. 
*        *     .    *  .     *        * 

S5.75    Different  category  of  service: 
in  Annenia,  Azerbaijan,  Belarus, 
Georgia,  Moldova,  Kyrgyzstan,  the 
Russian  Federation,  Tajikistan, 
Turkmenistan,  Ukraine  and  the  Black 
Sea  areas  of  Bulgaria  and  Romania,  the 
allocation  of  the  band  315-325  kHz  to 
the  maritime  radionavigation  service  is 
on  a  primary  basis  under  the  condition 
that  in  the  Baltic  Sea  area,  the 
assignment  of  frequencies  in  this  band 
to  new  stations  in  the  maritime  or 
aeronautical  radionavigation  services 
shall  be  subject  to  prior  consultation 
between  the  administrations  concerned. 


S5.77    Different  category  of  service: 
n  Australia.  China,  the  French  Overseas 
Territories  of  Region  3,  India,  hidonesia 
(until  1  January  2005),  Iran  (Islamic 
Republic  of),  Japan,  Pakistan,  Papua 
New  Guinea  and  Sri  Lanka,  the 
allocation  of  the  band  415-495  kHz  to 
the  aeronautical  radionavigation  service 
is  on  a  primary  basis.  Administrations 
in  these  countries  shall  take  all  practical 
steps  necessary  to  ensure  that 


aeronautical  radionavigation  stations  in 
the  band  435-495  kHz  do  not  cause 
interference  to  reception  by  coast 
stations  of  ship  stations  transmitting  on 
frequencies  designated  for  ship  stations 
on  a  worldwide  basis  (see  No.  S52.39). 
***** 

S5 .93    Additional  allocation :  in 
Angola,  Armenia,  Azerbaijan,  Belarus. 
Georgia.  Himgary,  Kazakstan,  Latvia, 
Lithuania,  Moldova,  Mongolia,  Nigeria, 
Uzbekistan,  Poland,  Kyrgyzstan. 
Slovakia,  the  Czech  Rep.,  the  Russian 
Federation,  Tajikistan,  Chad, 
Turkmenistan  and  Ukraine,  the  bands 
1625-1635  kHz.  1800-1810  kHz  and 
2160-2170  kHz  and,  in  Bulgaria,  the 
bands  1625-1635  kHz  and  1,800-1810 
kHz,  are  also  allocated  to  the  fixed  and 
land  mobile  services  on  a  primary  basis, 
subject  to  agreement  obtained  \mder  No. 

S9.21. 

***** 

S5.96    In  Germany.  Armenia, 
Austria,  Azerbaijan,  Belarus,  Denmark, 
Estonia,  Finland,  Georgia,  Hungary, 
Ireland,  Israel,  Jordan,  Kazakstan, 
Latvia,  Liechtenstein,  Lithuania,  Malta, 
Moldova,  Norway,  Uzbekistan,  Poland, 
Kyrgyzstan.  Slovakia,  the  Czech  Rep., 
the  United  Kingdom,  the  Russian 
Federation,  Sweden,  Switzerland, 
Tajikistan,  Turkmenistan  and  Ukraine, 
administrations  may  allocate  up  to  200 
kHz  to  their  amateur  service  in  the 
bands  1715-1800  kHz  and  1850-2000 
kHz.  However,  when  allocating  the 
bands  within  this  range  to  their  amateur 
service,  administrations  shall,  after  prior 
consultation  with  administrations  of 
neighbouring  countries,  take  such  steps 
as  may  be  necessary  to  prevent  harmful 
interference  from  their  amateur  service 
to  the  fixed  and  mobile  services  of  other 
countries.  The  mean  power  of  any 
amateiu-  station  shall  not  exceed  10  W. 
***** 

55.98  Alternative  allocation:  in 
Angola,  Armenia,  Azerbaijan.  Belarus, 
Belgium,  Bulgaria,  Cameroon,  the 
Congo,  Denmark,  Egypt,  Eritrea.  Spain. 
Ethiopia,  Georgia.  Greece.  Italy, 
Kazakstan.  Lebanon,  Lithuania, 
Moldova,  the  Netherlands,  Syria, 
Kjrrgyzstan,  the  Russian  Federation. 
Somalia,  Tajikistan,  Tunisia, 
Turkmenistan,  Tiu-key  and  Ukraine,  the 
band  1810-1830  kHz  is  allocated  to  the 
fixed  and  mobile,  except  aeronautical 
mobile,  services  on  a  primary  basis. 

55.99  Additional  allocation:  in 
Saudi  Arabia,  Austria,  Bosnia  and 
Herzegovina,  Iraq,  Libya,  Uzbekistan, 
Slovakia,  the  Czech  Rep.,  Romania, 
Slovenia,  Chad,  Togo  and  Yugoslavia, 
the  band  1810-1830  kHz  is  also 
allocated  to  the  fixed  and  mobile,  except 


aeronautical  mobile,  services  on  a 
primary  basis. 


S5.107    Additional  allocation:  in 
Saudi  Arabia,  Botswana,  Eritrea. 
Ethiopia.  Iraq.  Lesotho.  Libya,  Somalia 
and  Swaziland,  the  band  2160-2170 
kHz  is  also  allocated  to  the  fixed  and 
mobile,  except  aeronautical  mobile  (R). 
services  on  a  primary  basis.  The  mean 
power  of  stations  in  these  services  shall 
not  exceed  50  W. 
***** 

S5.112    Alternative  allocation:  in 
Bosnia  and  Herzegovina.  Cyprus, 
Denmark,  Greece,  Iceland,  Malta,  Sri    ^ 
Lanka  and  Yugoslavia,  the  band  2194- 
2300  kHz  is  allocated  to  the  fixed  and 
mobile,  except  aeronautical  mobile, 
services  on  a  primary  basis. 
***** 

S5.114    Alternative  allocation:  in 
Bosnia  and  Herzegovina,  Cyprus. 
Denmark.  Greece,  Iraq,  Malta,  and 
Yugoslavia,  the  band  2502-2625  kHz  is 
allocated  to  the  fixed  and  mobile,  except 
aeronautical  mobile,  services  on  a 
primary  basis. 
***** 

S5.ll 7    Alternative  allocation:  in 
Bosnia  and  Herzegovina,  Cyprus,  Cote 
d'lvoire,  Denmark,  Egypt,  Greece, 
Iceland,  Liberia,  Malta,  Sri  Lanka,  Togo 
and  Yugoslavia,  the  band  3155-3200 
kHz  is  allocated  to  the  fixed  and  mobile, 
except  aeronautical  mobile,  services  on 
a  primary  basis. 
***** 

S5.152     Additional  allocation:  in 
Armenia,  Azerbaijan.  China,  Cote 
d'lvoire,  Georgia.  Iran  (Islamic  Republic 
of).  Kazakstan,  Moldova,  Kyrgyzstan, 
the  Russian  Federation,  Tajikistan, 
Tiukmenistan  and  Ukraine,  the  band 
14250-14350  kHz  is  also  allocated  to 
the  fixed  service  on  a  primary  basis. 
Stations  of  the  fixed  service  shall  not 
use  a  radiated  power  exceeding  24  dBW. 
***** 

S5.154    Additional  allocation:  in 
Armenia,  Azerbaijan,  Georgia, 
Kazakstan,  Moldova,  Kyrgyzstan,  the 
Russian  Federation,  Tajikistan, 
Turkmenistan  and  Ukraine,  the  band 
18068-18168  kHz  is  also  allocated  to 
the  fixed  service  on  a  primary  basis  for 
use  within  their  boimdaries,  with  a  peak 
envelope  power  not  exceeding  1  kW. 
***** 

S5.155A    In  Armenia,  Azerbaijan, 
Belarus,  BiUgaria,  Georgia,  Kazakstan, 
Moldova,  Mongolia,  Uzbekistan, 
Kyrgyzstan,  Slovakia,  the  Czech  Rep., 
the  Russian  Federation,  Tajikistan, 
Turkmenistan  and  Ukraine,  the  use  of 
the  band  21850-21870  kHz  by  the  fixed 
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service  is  limited  to  provision  of 
services  relajed  to  aircraft  flight  safety. 

•  •        •        *        • 

United  States  (US)  Footnotes 

•  •        «        »        * 

US18    Navigation  aids  in  the  U.S. 
and  its  insular  areas  in  the  bands  9-14 
kHz,  90-110  kHz.  190-415  kHz,  510- 
535  kHz.  and  2700-2900  MHz  are 
normally  of)erated  by  the  Federal 
Government.  However,  authorizations 
may  be  made  by  the  FCC  for  non- 
Federal  Government  operations  in  these 
bands  subject  to  the  conclusion  of 
appropriate  arrangements  between  the 
FCC  and  the  Federal  agencies  concerned 
and  upon  special  showing  of  need  for 
service  which  the  Federal  Government 
is  not  yet  prepared  to  render. 

•  •        *        •        • 

US25    The  use  of  frequencies  in  the 
band  25850-26175  kHz  may  be 
authorized  to  non-Federal  Government 
remote  pickup  broadcast  base  and 
mobile  stations  on  the  condition  that 
harmful  interference  is  not  caused  to  the 
reception  of  either  international 
broadcast  stations  transmitting  in  the 
band  25850-26100  kHz  or  coast  stations 
transmitting  in  the  band  26100-26175 
kHz. 

•  •        *        *        * 

US82    The  assignable  frequencies  in 
the  bands  4146-4152  kHz,  6224-6233 
kHz,  8294-8300  kHz,  12353-12368  kHz, 
16528-16549  kHz,  18825-18846  kHz, 
22159-22180  kHz,  and  25100-25121 
kHz  may  be  authorized  on  a  shared  non- 
priority  basis  to  Federal  and  non- 
Federal  Government  ship  and  coast 
stations  (SSB  telephony,  with  peak 
envelope  power  not  to  exceed  1  kW). 
***** 

US104    The  LORAN  Radionavigation 
System  has  priority  in  the  band  90-110 
kHz  in  the  United  States  and  its  insular 
areas.  Radiolocation  land  stations 
making  use  of  LORAN  type  equipment 
may  be  authorized  to  both  Federal  and 
non-Federal  Government  licensees  on  a 
secondary  basis  for  offshore 
radiolocation  activities  only  at  specific 
locations  and  subject  to  such  technical 
and  operational  conditions  (e.g..  power, 
emission,  pulse  rate  and  phase  code, 
hours  of  operation),  including  on-the-air 
testing,  as  may  be  required  on  a  case-by- 
case  basis  to  ensure  protection  of  the 
LORAN  radionavigation  system  from 
harmful  interference  and  to  ensure 
mutual  compatibility  among 
radiolocation  operators.  Such 
authorizations  to  stations  in  the 
radiolocation  service  are  further  subject 
to  showing  of  need  for  service  which  is 
not  currenUy  provided  and  which  the 
Federal  Government  is  not  yet  prepared 


to  render  by  way  of  the  radionavigation 
service. 

***** 

US225    In  addition  to  its  present 
Federal  Government  use,  the  band  510- 
525  kHz  is  available  to  Federal  and  non- 
Federal  Government  aeronautical 
radionavigation  stations  inland  of  the 
Territorial  Base  Line  as  coordinated 
with  the  military  services.  In  addition, 
the  frequency  510  kHz  is  available  for 
non-Federal  Government  ship- 
helicopter  operations  when  beyond  100 
nautical  miles  from  shore  and  required 
for  aeronautical  radionavigation. 
***** 

US231     When  an  assignment  cannot 
be  obtained  in  the  bands  between  200 
kHz  and  525  kHz,  which  are  allocated 
to  aeronautical  radionavigation, 
assignments  may  be  made  to 
aeronautical  radiobeacons  in  the 
maritime  mobile  band  435-490  kHz,  on 
a  secondary  basis,  subject  to  the 
coordination  and  agreement  of  those  • 
agencies  having  assignments  within  the 
maritime  mobile  band  which  may  be 
affected.  Assignments  to  Federal 
Government  aeronautical 
radionavigation  radiobeacons  in  the 
band  435-490  kHz  shall  not  be  a  bar  to 
any  required  changes  to  the  maritime 
mobile  radio  service  and  shall  be 
limited  to  non-voice  emissions. 
***** 

US281     In  the  band  25070-25210 
kHz,  non-Federal  Government  stations 
in  the  Industrial/Business  Pool  shall  not 
cause  harmful  interference  to,  and  must 
accept  interference  from,  stations  in  the 
maritime  mobile  service  operating  in 
accordance  with  the  International  Table 
of  Frequency  Allocations. 

US282     In  the  band  4650-4700  kHz, 
frequencies  may  be  authorized  for  non- 
Federal  Government  communication 
with  helicopters  in  support  of  off-shore 
drilling  operations  on  the  condition  that 
harmful  interference  will  not  be  caused 
to  services  operating  in  accordance  with 
the  Table  of  Frequency  Allocations. 

US283     In  the  bands  2850-3025  kHz, 
3400-3500  kHz,  4650-4700  kHz,  5450- 
5680  kHz,  6525-6685  kHz,  10005-10100 
kHz,  11275-11400  kHz,  13260-13360 
kHz,  and  17900-17970  kHz,  frequencies 
may  be  authorized  for  non-Federal 
Government  flight  test  purposes  on  the 
condition  that  harmful  interference  will 
not  be  caused  to  services  operating  in 
accordance  with  the  Table  of  Frequency 
Allocations. 
*        »        *        *        » 

US298    Channels  27555,  27615. 
27635,  27655,  27765,  and  27860  kHz  are 
available  for  use  by  forest  product 
licensees  on  a  secondary  basis  to 
Federal  Government  operations 


including  experimental  stations.  Non- 
Federal  Government  operations  on  these 
channels  will  not  exceed  150  watts 
output  power  and  are  limited  to  the 
states  of  Washington,  Oregon,  Maine, 
North  Carolina,  South  Carohna, 
Tennessee.  Georgia.  Florida,  Alabama, 
Mississippi,  Louisiana,  and  Texas 
(eastern  portion). 
***** 

US321     The  band  535-1705  kHz  is     , 
also  allocated  to  the  non-Federal 
Government  mobile  service  on  a 
secondary  basis  for  the  distribution  of 
public  service  information  from 
Travelers'  Information  Stations 
operating  in  accordance  with  the 
provisions  of  47  C.F.R.  §90.242  on  10 
kilohertz  spaced  channels  from  540  kHz 
to  1700  kHz. 
***** 

US340    The  band  2-30  MHz  is 
available  on  a  non-interference  basis  to 
Federal  and  non-Federal  Government 
maritime  and  aeronautical  stations  for 
the  purposes  of  measuring  the  quality  of 
reception  on  radio  channels.  See  47  CFR 
§  87.149  for  the  list  of  protected 
frequencies  and  bands  within  this 
frequency  range.  Actual 
communications  shall  be  limited  to 
those  frequencies  specifically  allocated 
to  the  maritime  mobile  and  aeronautical 
mobile  services. 
***** 

USwww    On  the  condition  that 
harmful  interference  is  not  caused  to  the 
reception  of  AM  broadcast  stations  or  to 
travelers'  information  stations.  Federal 
Government  stations  in  the  band  1615- 
1705  kHz  may  continue  operations  mitil 
[one  year  from  the  adoption  date  of  the 
Report  and  Order). 

USxxx    On  the  condition  that 
harmful  interference  is  not  caused  to  the 
broadcasting  service,  frequencies  in  the 
bands  9775-9900  kHz,  11650-11700 
kHz,  and  11975-12050  kHz  may  be  used 
by  Federal  Government  stations  in  the 
frxed  service  communicating  within  the 
United  States  and  its  insular  areas  that 
are  authorized  as  of  [adoption  date  of 
the  Report  and  Order).  Each  such  station 
shall  be  limited  to  a  total  radiated  power 
of24dBW. 

USyyy    On  April  1,  2007,  the  bands 
5900-5950  kHz,  7300-7350  kHz,  9400- 
9500  kHz,  1 1 600-1 1 650  kHz,  1 2050-     . 
12100  kHz,  13570-13600  kHz,  13800- 
13870  kHz,  15600-15800  kHz,  17480- 
17550  kHz.  and  18900-19020  kHz  shall 
be  allocated  exclusively  to  the 
broadcasting  service.  On  or  after  April  1, 
2007,  frequencies  in  these  bands  may  be 
used  by  stations  in  the  fixed  and  mobile 
services,  communicating  only  within 
the  United  States  and  its  insular  areas, 
on  the  condition  that  harmful 
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interference  is  not  caused  to  the 
broadcasting  service.  When  using 
frequencies  in  the  fixed  and  mobile 
services,  licensees  shall  be  limited  to 
the  minimum  power  required  and  shall 
take  account  of  the  seasonal  use  of 
frequencies  by  the  broadcasting  service 
published  in  accordance  with  Article 
S12  of  the  ITU  Radio  Regulations. 
1  USzzz    Consistent  with  US18, 
stations  may  be  authorized  on  a  primary 
basis  in  the  band  285-325  kHz  for  the 
specific  piu-pose  of  transmitting 
differential  global  positioning  system 
information. 


1 


PART  73— RADIO  BROADCAST 
SERVICES 

3.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

I  Authority:  47  U.S.C.  154,  303.  334  and  336. 

4.  Section  73.701  is  amended  by 
removing  and  reserving  paragraph  (j) 
and  revising  paragraphs  (a),  (e),  (g),  (h), 
(i),  and  (1)  to  read  as  follows: 

§73.701     Definitions. 

***** 

(a)  International  broadcast  stations.  A 
broadcasting  station  employing 
frequencies  allocated  to  the 
broadcasting  service  between  5900  and 
26100  kHz,  the  transmissions  of  which 
are  intended  to  be  received  directly  by 
the  general  public  in  foreign  coimtries. 
(A  station  may  be  authorized  more  than 
one  transmitter.)  There  are  both  Federal 
and  non-Federal  Government 
international  broadcast  stations;  only 
the  latter  are  licensed  by  the 
Commission  and  are  subject  to  the  rules 
of  this  subpart. 


(e)  Coordinated  Universal  Time 
(UTC).  Time  scale,  based.on  the  second 
(SI),  as  defined  in  Recommendation 
rrU-R  TF.460-5.  UTC  is  equivalent  to 
mean  solar  time  at  the  prime  median  (0° 
longitude),  formerly  expressed  as  GMT. 
***** 

(g)  Day.  Any  twenty-four  hour  period 
begiiming  0100  UTC  and  ending  0100 
UTC. 

(h)  Schedule  A.  That  portion  of  any 
year  commencing  at  0100  UTC  on  the 
last  Sunday  in  March  and  ending  at 
0100  UTC  on  the  last  Sunday  in 
October. 

(i)  Schedule  B.  That  portion  of  any 
year  commencing  at  0100  UTC  on  the 
last  Sunday  in  October  and  ending  at 
0100  UTC  on  the  last  Simday  in  March. 

(j)  [Reserved) 
***** 

(1)  Reference  month.  That  month  of  a 
season  which  is  used  for  determining 
predicted  propagation  .characteristics  for 
the  season.  The  reference  month  for 
Schedule  A  is  July  and  the  reference 
month  for  Schedule  B  is  December. 
***** 

5.  Section  73.702  is  amended  by 
redesignating  paragraph  (f)(3)  as  (f)(4) 
and  adding  new  paragraph  (f)(3)  and 
revising  paragraphs  (f)  introductory  text, 
(f)(1)  emd  the  first  and  second  sentences 
in  paragraph  (f)(2)  to  read  as  follows: 

§  73.702    Assignment  and  use  of 
frequencies. 

*        *        *        •        * 

(f)  Assigned  frequencies  shall  be 
within  the  following  bands,  which  are 
allocated  on  an  exclusive  basis  to  the 
broadcasting  service; 

(1)  5950-6200  kHz,  9500-9900  kHz, 
11650-12050  kHz,  13600-13800  kHz, 
15100-15600  kHz,  17550-17900  kHz, 


21450-21850  kHz,  and  25670-26100 
kHz. 

(2)  In  addition,  the  band  7100-7300 
kHz  is  allocated  on  an  exclusive  basis  to 
the  broadcasting  service  in  International 
Telecommimication  Union  (ITU) 
Regions  1  and  3  as  defined  in  47  CFR 
2.104(b)  of  this  chapter.  Assignments  in 
the  band  7100-7300  kHz  shall  be 
limited  to  international  broadcast 
stations  located  in  ITU  Region  3  insular 
areas  (as  defined  in  47  CFR  2.105(a), 
note  4)  of  this  chapter  that  transmit  to 
zones  and  areas  of  reception  in  ITU 
Region  1  or  3.  *  *   * 

(3)  In  addition,  frequencies  within  the 
following  bands  are  assignable  to  the 
broadcasting  service  on  an  exclusive 
basis  after  April  1,  2007: 

(i)  5900-5950  kHz,  7300-7350  kHz, 
9400-9500  kHz,  11600-11650  kHz, 
12050-12100  kHz,  13570-13600  kHz. 
13800-13870  kHz,  15600-15800  kHz, 
17480-17550  kHz,  and  18900-19020 
kHz  (WARC-92  HFBC  bands). 

(ii)  Use  of  the  WARC-92  HFBC  bands 
shall  be  limited  to  single  sideband 
emissions  with  the  characteristics 
specified  in  Appendix  Sll  of  the  ITU 
Radio  Regulations  or  to  any  other 
spectrum-efficient  modulation 
technique  recommended  by  the  ITU 
Radiocommunication  Sector.  Double 
sideband  modulation  may  continue  to 
be  used  on  a  non-interference  basis. 
*        *        *        *        * 

6.  Section  73.703  is  amended  by 
revising  the  map  to  read  as  follows: 

§  73.703    Geographical  zones  and  areas  of 
reception. 

***** 
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7.  Section  73.756  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§73.756    Transmission  system 
requirements. 

***** 

(c)  Frequency  tolerance.  The 
transmitter  shall  maintain  the  operating 
frequency  within  10  Hz  of  the  assigned 
frequency. 

8.  Section  73.766  is  amended  by 
revising  the  last  sentence  of  the  section 
to  read  as  follows: 

§  73.766    Modulation  and  bandwidth. 

*   *  *  The  highest  modulating 
frequency  shall  not  exceed  4.5  kHz. 

PART  74— EXPERIMENTAL  RADIO, 
AUXIUARY,  SPECIAL 
BROADCASTING  AND  OTHER 
PROGRAM  DISTRIBUTIONAL 
SERVICES 

9.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  307,  336(f), 
336(h)  and  554. 

1 10.  Section  74.402  paragraph  (a)(1) 
and  footnote  1  are  removed  and 
reserved. 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 


§  80.373    Private  communications 
frequencies. 

*        *        *        *        * 

(d)*  *  * 
(D*  *  ' 

Frequency  Bands  (kHz) 


5730-5950^ 
7300-8100 1 


1  After  April  1 ,  2007,  use  of  tfie  sub-bands 
5900-5950  kHz  and  7300-7350  kHz  shall  be 
on  the  condition  that  harmful  interference  is 
not  caused  to  HF  broadcasting. 
•         *   •     *         *         » 

(i)  *  *  * 

Private  Communications  in  Ai-ASka 
Carrier  Frequencies  (kHz) 


1619.03 
1622.03 
1643.03 
1646.03 
1649.03 
1652.03 
1705.03 


3  Use  of  these  frequencies  is  on  a 
ondary  basis  to  Region  2  broadcasting. 


sec- 


,11.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  307(e),  309,  and 
332,  48  Stat.  1066, 1082,  as  amended;  47 
U.S.C.  154,  303,  307(e),  309,  and  332,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068, 1081-1105,  as  amended;  47 
U.S.C.  151-155,  301-609;  3  UST  3450,  3  UST 
4726, 12  UST  2377. 

12.  Section  80.373  amend  table  in 
paragraph  (d)(1)  by  adding  footnote  1  for 
entries  5700-5950  and  7300-8100  and 
the  table  in  paragraph  (i)  by  adding 
footnote  3  for  entries  1619.0. 1622.0, 
1643.0, 1646.0. 1649.0. 1652.0  and 
1705.0  to  read  as  follows: 


13.  Section  80.387  amend  the  table  in 
paragraph  (b)  by  adding  new  footnote  4 
for  entries  1643.0, 1646.0, 1649.0, 
1652.0, 1657.0. 1660.0. 1705.0  and 
adding  footnote  5  for  entry  11601.5  to 
read  as  follows: 

§  80.387    Frequencies  for  Alaslca  fixed 
stations. 


(b) 


Carrier  Frequencies  (kHz) 


1643.0* 
1646.0* 
1 649.0  ■• 
1652.0* 


Carrier  Frequencies  (kHz)— 
Continued 

1657.0* 
1660.0 1* 
1705.04*       - 

*  •  •  -       •  • 

11601.52S 


1  Use  of  1660.0  kHz  must  be  coordinated  to 
protect  radiolocation  on  adjacent  channels. 

2  Peal  envelope  power  must  not  exceed  1 
kW  for  radiotelephony.  Teleprinter  use  is  au- 
thorized. 

•     •     *     *    * 

*Use  of  these  frequencies  is  on  a  sec- 
ondary basis  to  Region  2  broadcasting. 

s  After  April  1,  2007.  use  of  the  frequency 
11601.5  kHz  shall  be  on  the  condition  that 
harmful  interference  is  not  caused  to  HF 
broadcasting. 


PART  90-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

14.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(1),  11,  303(g),  303(r), 
and  332(c)(7)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(1),  161, 
303(g),  303(r),  332(c)(7). 

15.  Section  90.35  amend  the  table  in 
paragraph  (b)(3)  under  kilohertz  by 
removing  the  entries  1614  kHz,  1628 
kHz,  1652  kHz,  1676  kHz,  and  1700  kHz 
and  under  Megahertz  by  revising  the 
entries  for  25.12  MHz.  25.14  MHz.  25.16 
MHz.  25.18  MHz.  and  25.20  MHz  and 
adding  the  entries  for  27.555  MHz. 
27.615  MHz.  27.635  MHz.  27.655  MHz. 
27.765  MHz,  and  27.86  MHz  and 
removing  and  reserving  paragraph  (c)(2) 
and  removing  paragraph  (c)(4)  and 
revising  paragraph  (c)(82)  to  read  as 
follows: 

§90.35    Industrial/Business  Pool. 

***** 

(b)*  *  * 
(3)*   *   * 


iNDUSTRIAlTBUSINESS  POOL  FREQUENCY  TABI^ 


Frequency  or  t>and 


Class  of  station(s) 


Umitations 


Coordinator 


Megahertz 


25.12 
25.14 
25.16 
25.18 
25.20 


do 
.do 
.do 
..do 
..do 


9  

3,4,9 

9  

3.4.9 
9  


IP 
IP 
IP 
IP 
IP 


27.555 
27.615 
27.635 
27.655 


or  mobile 82 

do  82 

do  82 

do 82 


■tttnnti 
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Industrial/Business  Pool  Frequency  Table— Continued 


Frequency  or  band 

27.765  

27.86 

29.71  


Class  of  station(s) 


.do 
do 
do. 


82 
82 


Limitations 


Coordinator 


(c)*   *   * 
***** 

(2)  [Reserved] 

***** 

(82)  The  frequency  may  be  assigned 
only  to  entities  meeting  the  definition  of 
a  forest  product  licensee  (see  §  90.7). 
Operations  are  on  a  secondary  basis  to 
Federal  Government  operations 


including  experimental  stations,  will 
not  exceed  150  watts  output  power,  and 
are  limited  to  the  states  of  Washington, 
Oregon.  Maine.  North  Carolina.  South 
Carolina,  Tennessee,  Georgia.  Florida. 
Alabama,  Mississippi,  Louisiana,  and 
Texas  (eastern  portion). 


17.  Section  90.103  amend  the  table  in 
paragraph  (b)  under  kilohertz  by 
removing  the  entry  for  1605-1715.  and 
adding  in  its  place  the  entry  for  1705- 
1715.  and  removing  and  reserving 
paragraphs  (c)(28)  and  (29)  and  revising 
paragraph  (c)(4)  to  read  as  follows: 

§90.103    Radiolocation  Service. 


RADIOLOCATION  SERVICE  FREQUENCY  TABLE 


Frequency  or  band 


1705  to  1715 


Class  of  station 


Limitation 


Kilohertz 


..do ••    *.  5,  6 


(c)*  *  * 

(4)  The  non-Federal  Government 
radiolocation  service  in  this  band  is  on 
a  secondary  basis  to  stations  in  the 
aeronautical  radionavigation  service 
operating  on  1708  kHz. 
*        •        •        *        • 

(28)  (Reserved] 

(29)  [Reserved] 

***** 

18.  Section  90.263  is  amended  by 
revising  the  third  sentence  to  read  as 
follows: 

§  90.263    Substitution  of  frequencies  below 
25  IMHz. 

*  *  *  In  such  cases,  a  substitute 
frequency,  if  found  to  be  available,  may 
be  assigned  from  the  following  bands: 
1705-1750  kHz,  2107-2170  kHz.  2194- 
2495  kHz,  2506-2850  kHz,  3155-3400 
kHz,  or  4438-4650  kHz.  *   *   * 

PART  97— AMATEUR  RADIO  SERVICE 

19.  The  authority  citation  for  Part  97 
continues  (o  read  as  follows: 

Authority:  48  Stat.  1066. 1082.  as 
amended:  47  U.S.C.  154,  303.  Interpret  or 
apply  48  Stat.  1064-1068, 1081-1105.  as 
amended;  47  U.S.C.  151-155,  301-609, 
unless  otherwise  noted. 

20.  Section  97.401  is  amended  by 
removing  paragraph  (b)  and  by  . 


redesignating  paragraphs  (c)  and  (d)  as 
(b)  and  (c). 

[PR  Doc.  02-7727  Filed  4-5-02;  8:45  am] 
BNJJNG  cooc  cna-oi-p 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-688;  IMIM  Doclcet  No.  02-62;  RM- 
10397] 

Radio  Broadcasting  Services;  De 
Funialc  Springs  and  Valparaiso,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Root  Communications 
License  Company,  L.P.,  licensee  of 
Station  WMXZ(FM),  Channel  276C2,  De 
Funiak  Springs,  Florida,  requesting  the 
reallotment  of  Channel  276C2  from  De 
Funiak  Springs  to  Valparaiso,  Florida, 
and  modification  of  its  authorization 
accordingly,  pursuant  to  the  provisions 
of  Section  1.420(i)  of  the  Commission's 
Rules.  The  coordinates  for  requested 
Channel  276C3  at  Valparaiso,  Florida, 
are  30-30-53  NL  and  86-13-12  WL. 

Petitioner's  reallotment  proposal 
complies  with  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules,  and 


therefore,  the  Commission  will  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channel  276C2  at 
Valparaiso,  Florida,  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel. 

DATES:  Comments  must  be  filed  on  or 
before  May  13,  2002,  and  reply 
comments  on  or  before  May  28.  2002. 
ADDRESSES:  Secretary.  Federal 
Conununications  Commission.  445  12th 
Street,  SW.,  Room  TW-A325. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Howard 
M.  Liebennan,  Esq.,  and  Elizabeth  A. 
Hammond,  Esq.,  Arter  and  Hadden, 
LLP;  1801  K  Street,  NW.,  Third  Floor,  L " 
Street  Entrance;  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
02-62,  adopted  March  13,  2002,  and 
released  March  22.  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
n.  445  12th  Street,  SW.,  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
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Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  quaIexint@aol.com. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  conunents,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 


(l.The  authority  citation  for  Part  73' 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  §§  154,  303,  334.  and 
336. 

§73^02    [Amended] 

1.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Valparaiso,  Channel  276C2 
and  removing  De  Funiak  Springs, 
Channel  276C2. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc.  02-8399  Filed  4-5-02;  8:45  am] 
SaXING  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
nsh  and  Wildlife  Service 

50  CFR  Part  92 
RiN  101&-AH88 

Procedures  for  Establishing  Spring/ 
Summer  Subsistence  Harvest 
Regulations  for  Migratory  Birds  in 
Alaska 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  nile. 

^» 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service  or  we)  proposes 


regulations  establishing  procedines  for 
implementing  a  spring/summer 
migratory  bird  subsistence  harvest  in 
Alaska.  The  1916  Convention  for  the 
Protection  of  Migratory  Birds  Between 
the  United  States  and  Great  Britain  (for 
Canada)  established  a  closed  season  for 
the  taking  of  migratory  birds  between 
March  10  and  September  1.  Residents  of 
northern  Alaska  and  Canada 
traditionally  harvested  migratory  birds 
for  nutritional  purposes  during  the 
spring  and  summer  months.  The 
governments  of  Canada,  Mexico,  and  the 
United  States  recenUy  amended  the 
1916  Convention  and  the  subsequent 
1936  Mexico  Convention  for  the 
Protection  of  Migratory  Birds  and  Game 
Mammals.  The  amended  treaties 
provide  for  the  legal  subsistence  harvest 
of  migratory  birds  and  their  eggs  in 
Alaska  and  Canada  during  the  closed 
season.  The  proposed  regulations  would 
establish  procedures  for  implementing 
that  change  and  for  incorporating 
subsistence  management  into  the 
continental  migratory  bird  management 
program. 

DATES:  We  will  accept  written 
comments  until  May  24,  2002. 
ADDRESSES:  Address  comments  to 
Regional  Director,  Alaska  Region,  U.S. 
Fish  and  Wildlife  Service,  1011  E. 
Tudor  Road,  Anchorage,  Alaska,  99503, 
Attention:  Bob  Stevens,  Stop  201. 
Electronic  comments  may  be  addressed 
to  FW7_MB_Counsel@fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Stevens,  907/786-3499  or  Bill  Ostrand, 
907/786-3849,  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road,  Stop  201, 
Anchorage,  Alaska  99503. 
SUPPLEMENTARY  INFORMATION: 

What  Events  Led  to  This  Action?      < 

By  the  beginning  of  the  twentieth 
century,  this  nation  began  to  witness  the 
depletion  of  many  species  of  migratory 
birds.  Commercial  or  "market"  himting 
took  a  significant  toll  as  restaurant 
owners  paid  top  dollar  for  wild  birds 
and  the  millinery  industry  demanded 
large  numbers  of  feathers  for  hats. 
Individual  States  did  not  establish 
regulations  or  other  management 
programs  to  adequately  protect  the 
migratory  bird  resources. 

In  1916,  the  United  States  and  Great 
Britain  (on  behalf  of  Canada)  signed  the 
Convention  for  the  Protection  of 
Migratory  Birds  in  Canada  and  the 
United  States.  The  treaty  prohibited 
market  himting  and  specified  a  closed 
season  on  taking  migratory  game  birds 
between  March  10  and  September  1  of 
each  year.  In  1936,  the  United  States 
and  Mexico  signed  the  Convention  for 
the  Protection  of  Migratory  Birds  and 


Game  Mammals.  The  Mexico  treaty 
prohibited  the  taking  of  wild  ducks 
between  March  10  and  September  1. 
Neither  treaty,  however,  took  into 
account  and  allowed  for  the  traditional 
harvest  of  migratory  birds  by  northern 
indigenous  people  during  the  spring 
and  summer  months.  This  harvest, 
which  had  occurred  for  centimes,  was 
necessary  to  the  subsistence  lifestyle  of 
the  northern  people  and  thus  continued 
despite  the  closed  season. 

Tne  Canada  treaty  and  the  Mexico 
treaty,  as  well  as  the  other  migratory 
bird  treaties  with  Japan  (1972)  and 
Russia  (1976),  have  been  implemented 
in  the  United  States  through  the 
Migratory  Bird  Treaty  Act  (MBTA).  The 
courts  have  construed  the  MBTA  as 
prohibiting  the  Federal  government 
from  permitting  any  harvest  of 
migratory  birds  that  is  inconsistent  with 
the  terms  of  any  of  the  migratory  bird   . 
treaties.  The  restrictive  terms  of  the 
Canada  and  Mexico  treaties  thus 
prevented  the  Federal  government  from 
permitting  the  traditional  subsistence 
harvest  of  migratory  birds  during  spring 
and  summer  in  Alaska.  To  remedy  this 
situation  the  United  States  therefore 
negotiated  Protocols  amending  both  the 
Canada  and  Mexico  treaties  to  allow  for 
spring/summer  subsistence  harvest  of 
migratory  birds  by  indigenous 
inhabitants  of  identified  subsistence 
zones  in  Alaska.  The  U.  S.  Senate 
approved  the  amendments  to  both 
-treaties  in  1997. 

What  Will  the  Amended  Treaty 
Accomplish? 

,    The  major  goals  of  the  amended  treaty 
with  Canada  are  to  allow  for  traditional 
subsistence  harvest  and  to  improve 
conservation  of  migratory  birds  by 
allowing  effective  regulation  of  this 
harvest.  The  amended  treaty  with 
Canada  allows  permanent  residents  of 
villages  within  subsistence  harvest 
areas,  regardless  of  race,  to  continue 
harvesting  migratory  birds  in  the  spring 
and  summer  as  they  have  done  for 
thousands  of  years.  It  states  that  lands 
north  and  west  of  the  Alaska  Range  and 
within  the  Alaska  Peninsula,  Kodiak 
Archipelago,  and  the  Aleutian  Islands 
generally  qualify  as  subsistence  harvest 
areas.  Treaty  language  provides  for 
further  refinement  of  this  determination 
by  management  bodies. 

The  amendments,  however,  are  not 
intended  to  ca.use  significant  increases 
in  the  take  of  migratory  birds  relative  to 
their  continental  popiUation  sizes. 
Therefore,  the  Canada  treaty  places 
limitations  on  who  is  eligible  to  harvest 
and  where  they  can  harvest  migratory 
birds.  Anchorage,  the  Matanuska- 
Susitna  and  Fairbanks  North  Star 


Federal  Rejiister / Vol.  67,  No.  67 /Monday,  April  8,  2002 / Proposed  Rules 


16708 


Federal  Register /Vol.  67.  No.  67 /Monday,  April  8.  2002  /  Proposed  Rules 


Boroughs,  the  Kenai  Peninsula  roaded 
area,  the  Gulf  of  Alaska  roaded  area,  and 
Southeast  Alaska  generally  do  not 
qualify  as  subsistence  harvest  areas. 
Limited  exceptions  may  be  made  so  that 
some  individual  communities  within 
these  excluded  areas  could  qualify  for 
designation  as  subsistence  harvest  areas 
for  specific  purposes.  For  example, 
future  regulations  could  allow  some 
villages  in  Southeast  Alaska  to  collect 
gull  eggs. 

The  amended  treaty  with  Canada  calls 
for  creation  of  management  bodies  to 
ensure  an  effective  and  meaningful  role 
for  Alaska's  indigenous  inhabitants  in 
the  conservation  of  migratory  birds. 
Management  bodies  are  to  include 
Alaska  Native,  Federal,  and  State  of 
Alaska  representatives  as  equals.  They 
will  develop  recommendations  for, 
among  other  things:  seasons  and  bag 
limits,  methods  and  means  of  take,  law 
enforcement  policies,  population  and 
harvest  monitoring,  education  programs, 
research  emd  use  of  traditional 
knowledge,  and  habitat  protection.  The 
management  bodies  will  involve  village 
councils  to  the  maximiun  extent 
possible  in  all  aspects  of  management. 

Relevant  recommendations  developed 
by  the  management  bodies  will  be 
submitted  to  the  Service  and  to  the 
Flyway  Councils.  Restrictions  in  harvest 
levels  for  the  purpose  of  conservation 
will  be  shared  equitably  by  users  in 
Alaska  and  users  in  other  States,  taking 
into  account  nutritional  needs  of 
subsistence  users  in  Alaska.  The  treaty 
amendments  are  not  intended  to  create 
a  preference  in  favor  of  any  group  of 
users  in  the  United  States  or  to  modify 
any  preference  that  may  exist. 

What  Has  the  Service  Accomplished 
Since  Ratification  of  the  Amended 
Treaty? 

In  1998,  we  began  a  public 
involvement  process  to  determine  how 
to  structure  management  bodies  in  order 
to  provide  the  most  effective  and 
efficient  involvement  for  subsistence 
users.  We  began  by  publishing  a  notice 
in  the  Feder^  Regi^r  stating  that  we 
intended  to  establish  management 
bodies  to  implement  the  spring  and 
summer  subsistence  harvest  (63  FR 
49707,  Sept.  17, 1998).  Public  forums 
attended  by  the  Service,  the  Alaska 
Department  of  Fish  and  Game,  and  the 
Native  Migratory  Bird  Working  Group 
were  held  to  provide  information 
regarding  the  amended  treaties  and  to 
listen  to  the  needs  of  subsistence  users. 
The  Native  Migratory  Bird  Working 
Group  was  a  consortium  of  Alaska 
Natives  formed  by  the  Rural  Alaska 
Community  Action  Program  to  represent 
Alaska  Native  subsistence  hunters  of 


migratory  birds  during  the  treaty 
negotiations.  We  held  fonmis  in  Nome, 
Kotzebue,  Fort  Yukon,  Allakaket, 
Naknek,  Bethel,  Dillingham.  Barrow, 
and  Copper  Center.  We  led  additional 
briefings  and  discussions  at  the  annual 
meeting  of  the  Association  of  Village 
Council  Presidents  in  Hooper  Bay  and 
for  the  Central  Council  of  Tlingit  & 
iiaida  Indian  Tribes  in  Juneau.  Staff 
members  from  Alaska  national  wildlife 
refuges  conducted  public  meetings  in 
the  villages  within  their  refuge  areas 
and  discussed  the  amended  treaties  at 
those  meetings. 

On  July  1,  1999,  we  published  in  the 
Federal  Register  (64  FR  35674)  a  notice 
of  availability  of  an  options  document, 
entitled  "Forming  management  bodies 
to  implement  legal  spring  and  summer 
migratory  bird  subsistence  hunting  in 
Alaska."  This  document  describes  four 
possible  models  for  establishing 
management  bodies  and  was  released  to 
the  public  for  review  and  comment.  We 
mailed  copies  of  the  document  to 
approximately  1,350  individuals  and 
organizations,  including  all  tribal 
councils  and  mimicipal  governments  in 
Alaska,  Native  regional  corporations 
and  their  associated  nonprofit 
organizations,  the  Alaska  Department  of 
Fish  and  Game.  Federal  land 
management  agencies,  representatives  of 
the  four  Flyway  Councils,  conservation 
and  other  affected  organizations,  and 
interested  businesses  and  individuals. 
We  distributed  an  additional  600  copies 
at  public  meetings  held  in  Alaska  to 
discuss  the  four  models.  We  also  made 
the  docimient  available  on  the  Fish  and 
Wildlife  Service  web  page. 

D\mng  the  public  comment  period, 
we  received  60  written  comments 
addressing  the  formation  of 
management  bodies.  Of  those  60 
comments,  26  were  from  tribal 
governments,  20  from  individuals,  10 
frxim  non-government  organizations,  2 
from  the  Federal  Government,  1  from 
the  State  of  Alaska,  and  1  from  the 
Native  Migratory  Bird  Working  Group. 
In  addition  to  the  60  written  comments, 
9  of  the  10  Federal  Subsistence  Regional 
Advisory  Councils  passed  resolutions 
regarding  the  four  models  presented. 

On  March  28,  2000,  we  published  in 
the  Federal  Register  (65  FR  16405)  the 
Notice  of  Decision.  "Establishment  of 
Management  Bodies  in  Alaska  To 
Develop  Recommendations  Related  to 
the  Spring/Sununer  Subsistence  Harvest 
of  Migratory  Birds."  This  notice 
described  the  way  in  which 
management  bodies  would  be 
established  and  organized. 

Based  on  the  wide  range  of  views 
expressed  on  the  options  document,  the 
decision  incorporated  key  aspects  of 


two  of  the  models.  The  decision 
established  one  statewide  management 
body  consisting  of  one  Federal  member, 
one  State  member,  and  7-12  Alaska 
Native  members,  with  each  component 
serving  as  equals.  Decisions  and 
recommendations  of  the  Council  will  be 
by  consensus  wherever  possible; 
however,  if  a  vote  becomes  necessary, 
each  component.  Federal,  State,  and 
Native,  will  have  one  vote.  This  body 
will  set  a  framework  for  annual 
regulations  for  spring  and  summer 
subsistence  harvest  of  migratory  birds. 
Seven  regional  bodies,  consisting  of 
local  subsistence  users  working  within 
the  framework,  will  forward  their 
recommendations  to  the  statewide 
management  body.  That  body  will  act 
on  those  recommendations  and  forward 
its  reconunendations  to  the  Service  and 
to  the  Flyway  Coimcils. 

In  April  2000.  we  met  with  the  Alaska 
Department  of  Fish  and  Game  and  the 
Native  Migratory  Bird  Working  Group  to 
discuss  bylaws  for  the  statewide 
management  body.  At  that  meeting,  we 
decided  to  name  the  statewide 
management  body  the  "Alaska 
Migratory  Bird  Co-management 
Council."  On  October  30.  2000,  the  Co- 
management  Council  convened  for  the 
first  time  and  began  preparation  for  the 
development  of  recommendations  for 
regulations  to  be  implemented  in  spring 
of  2003.  The  proposed  regulations  in 
this  document  will:  (1)  Provide  the 
authority  for  the  Co-management 
Council  to  operate;  (2)  establish  the 
procedures  by  which  the  Co- 
management  Coimcil  will  conduct  its 
business;  (3)  provide  authority  to  the 
Co-management  Council  to  make 
recommendations  regarding 
applicability  and  scope  of  subsistence 
harvest  and  who  is  eligible  to 
participate  in  subsistence  harvest;  (4) 
give  the  Co-management  Council  the 
authority  to  setup  a  process  by  which 
migratory  birds  can  be  used  and 
possessed  imder  subsistence  harvest 
regulations;  (5)  define  Regional 
management  areas;  (6)  describe  the 
relationship  the  rule  has  to  the  process 
for  developing  national  hunting 
regulations  for  migratory  birds;  and  (7) 
allow  for  future  development  of 
regulations  pertaining  to  methods  and 
means  of  harvest  traditionally  used  for 
subsistence  purposes.  At  future 
meetings,  the  Co-management  Coimcil 
will  continue  to  develop 
recommendations  on  harvest  and 
methods  and  means  of  harvest  as 
necessary  to  protect  the  migratory  bird 
resource. 


ifi7in 
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Public  Comments  Solicited 

The  Department  of  the  Interior's 
policy  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process.  If 
you  wish  to  comment,  you  may  submit 
your  conunents  by  any  one  of  several 
methods.  You  may  mail  comments  to 
the  address  indicated  under  the  caption 
ADDRESSES.  Please  submit  Internet 
comments  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  "Attn: 
1018-AH88  and  your  name  and  return 
address"  in  your  Internet  message.  If 
you  do  not  receive  a  confirmation  from 
the  system  that  we  have  received  yoiu 
Internet  message,  contact  us  directly  at 
the  address  indicated  under  the  caption 
ADDRESSES.  Finally,  you  may  hand- 
deliver  comments  to  the  address 
indicated  under  the  caption  ADDRESSES. 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  frx)m 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would  also 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

You  may  inspect  comments  received 
on  the  proposed  regulations  during 
normal  business  hours  at  the  Service's 
office  in  Anchorage,  Alaska.  We  will 
consider,  but  possibly  may  not  respond 
in  detail  to,  each  comment.  We  will 
summarize  all  comments  received 
during  the  conmient  period  and  respond 
to  them  after  the  closing  date  in  any 
final  rules. 

Because  we  conducted  an  extensive 
public  involvement  process  prior  to 
publishing  the  March  28,  2000.  notice 
(65  FR  16405),  we  are  soliciting 
comments  on  this  proposed  rule  for 
only  30  days.  We  want  to  proceed  with 
the  development  of  seasonal  regulations 
opening  a  legal  subsistence  harvest  as 
soon  as  possible. 

Statutory  Authority 

I  We  derive  our  authority  to  issue  these 
proposed  regulations  irom  the  Migratory 
Bird  Treaty  Act  of  1918  (16  U.S.C.  703 


et  seq.),  which  implements  the  1916 
Convention,  as  amended,  between  the 
United  States  and  Great  Britain  (for 
Canada)  for  the  protection  of  migratory 
birds. 

Specifically,  these  regulations  are 
issued  pursuant  to  16  U.S.C.  §  712(1), 
which  authorizes  the  Secretary  of  the 
Interior  to  "issue  such  regulations  as 
may  be  necessary  to  assure  that  the 
taking  of  migratory  birds  and  the 
collection  of  their  eggs,  by  the 
indigenous  inhabitants  of  the  State  of 
Alaska,  shall  be  permitted  for  their  own 
nutritional  and  other  essential  needs,  as 
determined  by  the  Secretary  of  the 
Interior,  during  seasons  established  so 
as  to  provide  for  the  preservation  and 
maintenance  of  stocks  of  migratory 
birds." 

Regulatory  Planning  and  Review 

E.O.  12866  requires  each  agency  to 
write  regulations  that  are  easy  to 
understand.  We  invite  your  comments 
on  how  to  make  this  proposed  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following: 

(1)  Are  the  requirements  in  the  rule 
clearly  stated? 

(2)  Does  the  rule  contain  technical 
language  or  jargon  that  interferes  with 
its  clarity? 

(3)  Does  the  format  of  the  rule 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

(4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections? 

(5)  Is  the  description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  xmderstanding 
the  rule? 

(6)  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  imderstand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229, 1849  C  Street  NW., 
Washington,  DC  20240.  You  may  also  e- 
mail  the  conunents  to  this  address: 
Exsec@ios.doi.gov.  The  Office  of 
Management  and  Budget  (OMB)  has 
determined  that  this  document  is  not  a 
significant  rule  subject  to  OMB  review 
under  E.O.  12866. 

a.  This  proposed  rule  will  not  have  an 
annual  economic  effect  of  $100  million 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  envirorunent.  or 
other  units  of  government.  A  cost- 
benefit  and  economic  analysis  is  not 
required.  This  proposed  rule  is 
administrative,  technical,  and 
procedural  in  nature,  establishing  the 
procedures  for  implementing  spring  and 
simuner  harvest  of  migratory  birds  as 


provided  for  in  the  amended 
Convention  with  Canada.  The  proposed 
rule  does  not  provide  for  new  or 
additional  hunting  opportunities  and 
therefore  will  have  minimal  economic 
or  environmental  impact. 

This  proposed  rule  benefits  those 
participants  who  engage  in  the 
subsistence  harvest  of  migratory  birds  in 
Alaska  in  two  identifiable  ways:  first, 
participants  receive  the  consuinptive 
value  of  the  birds  harvested  and  second, 
participants  get  the  cultural  benefit 
associated  with  the  maintenance  of  a 
subsistence  economy  and  way  of  life. 
The  Fish  and  Wildlife  Service  can 
estimate  the  consimiptive  value  for 
birds  harvested  under  this  rule  but  does 
not  have  a  dollar  value  for  the  cultural 
benefit  of  maintaining  a  subsistence 
economy  and  way  of  life. 

The  economic  value  derived  from  the 
consumption  of  the  harvested  migratory 
birds  has  been  estimated  using  the 
results  of  a  paper  by  Robert  J.  Wolfe 
titled  "Subsistence  Food  Harvests  in 
Rural  Alaska,  and  Food  Safety  Issues," 
August  13. 1996.  Wolfe  estimated  the 
per  capita  consumption  of  birds 
harvested  for  subsistence  to  be 
approximately  24.4  peunds.  When 
multiplied  by  approximately  70,000 
people  depending  on  subsistence 
harvests,  this  amounts  to  over  1.7 
million  pounds  of  birds.  The  economic 
value  for  the  equivalent  nutrition,  if 
purchased  at  local  stores,  would  be 
nearly  $6  million.  This  is  the  estimated 
economic  benefit  of  the  consimiptive 
part  of  this  rulemaking  for  participants 
in  subsistence  hunting. 

The  cultural  benefits  of  maintaining  a 
subsistence  economy  and  way  of  life 
can  be  of  considerable  value  to  the 
participants.  This  makes  the  $6  million 
estimate  for  the  consumptive  value  of 
this  rule  an  underestimate  of  the  total 
benefit.  However,  we  do  not  believe  the 
total  benefit  would  make  this  rule 
significant  under  the  Executive  Order. 

b.  This  proposed  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  We  are  the  Federal  agency 
responsible  for  management  of 
migratory  birds,  coordinating  with  the 
Alaska  Department  of  Fish  and  Game  on 
management  programs  within  the  State 
of  Alaska.  The  State  of  Alaska  is  a 
member  of  the  Alaska  Migratory  Bird 
Co-management  Council. 

c.  This  proposed  rule  will  not 
materially  affect  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients.  The 
proposed  rule  does  not  affect 
entitlement  programs. 

d.  This  proposed  rule  vrill  not  raise 
novel  legal  or  policy  issues.  The 
subsistence  haSrvest  regulations  will  go 
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through  the  same  National  regulatory 
process  as  the  existing  migratory  bird 
hunting  regulations  in  50  CFR  part  20. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et seq).  An  initial 
regulatory  flexibility  analysis  is  not 
required.  Accordingly,  a  Small  Entity 
Compliance  Guide  is  not  required.  The 
proposed  rule  legalizes  a  pre-existing 
subsistence  activity,  and  the  resources 
harvested  will  be  consumed  by  the 
harvesters  or  persons  within  their  local 
community. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  proposed  rule  is  not  a  major  rule 
under  5  U.S.C.  804(2).  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  as  discussed  in  the 
Regulatory  Planning  and  Review  section 
above. 

a.  This  proposed  rule  does  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more.  It  will  legalize  and 
regulate  a  traditional  subsistence 
activity.  It  will  not  result  in  a 
substantial  increase  in  subsistence 
harvest  or  a  significant  change  in 
harvesting  patterns. 

The  commodities  being  regulated 
under  this  rule  are  migratory  birds.  This 
rulemaking  deals  with  legalizing  the 
subsistence  harvest  of  migratory  birds 
and,  as  such,  does  not  involve 
commodities  traded  in  the  marketplace. 
A  small  economic  benefit  from  this  rule 
derives  from  the  sale  of  equipment  and 
ammunition  to  carry  out  subsistence 
hunting.  Most,  if  not  all,  businesses  that 
sell  hunting  equipment  in  rural  Alaska 
would  qualify  as  small  businesses.  The 
Fish  and  Wildlife  Service  has  no  reason 
to  believe  that  this  rule  will  lead  to  a 
disproportionate  distribution  of 
benefits. 

b.  This  proposed  rule  will  not  cause 
a  major  increase  in  costs  or  prices  for 
consimiers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  This 
proposed  rule  does  not  deal  with  traded 
commodities  and.  therefore,  does  not 
have  an  impact  on  prices  for  consumers. 

c.  This  proposed  rule  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
proposed  rule  deals  with  the  harvesting 
of  wildlife  for  personal  consumption.  It 
does  not  regulate  the  marketplace  in  any 


way  to  generate  effects  on  the  economy 
or  the  ability  of  businesses  to  compete. 

Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  proposed  rule  will  not  impose  a 
cost  of  $100  million  or  more  in  any 
given  year  on  local.  State,  or  tribal 
governments  or  private  entities.  A 
statement  containing  the  information 
required  by  this  Act  is  therefore  not 
necessary. 

Participation  on  regional  management 
bodies  and  the  Co-management  Council 
will  require  travel  expenses  for  some 
Alaska  Native  organizations  and  local 
governments.  In  addition  they  will 
assume  some  expenses  related  to 
coordinating  involvement  of  village 
councils  in  the  regulatory  process.  Total 
coordination  and  travel  expenses  for  all 
Alaska  Native  organizations  are 
estimated  to  be  less  than  $300,000  per 
year.  In  the  Notice  of  Decision,  65  FR 
16405,  March  28,  2000,  we  identified  12 
partner  organizations  to  be  responsible 
for  administering  the  regional  programs. 
When  possible,  we  will  make  annual 
grant  agreements  available  to  the  partner 
organizations  to  help  offset  their 
expenses.  The  Alaska  Department  of 
Fish  and  Game  will  incur  expenses  for 
travel  to  the  Co-management  Council 
meetings  and  to  meetings  of  the  regional 
management  bodies.  In  addition,  the 
State  will  be  required  to  provide 
technical  staff  support  to  each  of  the 
regional  management  bodies  and  to  the 
Co-management  Council.  Expenses  for 
the  State's  involvement  may  exceed 
$100,000  per  year,  but  should  not 
exceed  $150,000  per  year. 

Paperwork  Reduction  Act 

This  proposed  rule  has  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  has  been 
found  to  contain  no  information 
collection  requirements.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Federalism  Effects 

As  discussed  in  the  Regulatory 
Planning  and  Review  and  Unfunded 
Mandates  Reform  Act  sections  above, 
this  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
13132.  We  are  working  with  the  State  of 
Alaska  on  development  of  these 
regulations. 


Civil  Justice  Reform — Executive  Order 
12988 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
that  it  meets  the  requirements  of  section 
3  of  the  Order. 

Takings  Implication  Assessment 

This  proposed  rule  is  not  specific  to 
particular  land  ownership,  but  applies 
to  the  harvesting  of  migratory  bird 
resources  throughout  Alaska.  Therefore, 
in  accordance  with  Executive  Order 
12630.  this  proposed  rule  does  not  have 
significant  takings  implications. 

Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments  "  (59  FR  22951).  and 
Executive  Order  13175,  65  FR  67249 
(November  6,  2000),  concerning 
consultation  and  coordination  with 
Indian  Tribal  Governments,  we  have 
consulted  with  Alaska  tribes,  evaluated 
the  proposed  rule  for  possible  effects  on 
them  and  have  determined  that  there  are 
no  significant  effects.  This  proposed 
rule  establishes  procedures  by  which 
the  individual  tribes  in  Alaska  will  be 
able  to  become  significantly  involved  in 
the  aimual  regulatory  process  for  spring 
and  summer  subsistence  harvesting  of 
migratory  birds  and  their  eggs.  The 
proposed  rule  will  legalize  the 
subsistence  harvest  for  tribal  members, 
as  well  as  for  other  indigenous 
inhabitants. 

Endangered  Species  Act  Consideration 

Prior  to  issuance  of  annual  spring  and 
summer  subsistence  regulations,  we  will 
consider  provisions  of  the  Endangered 
Species  Act  of  1973,  as  amended,  (16 
U.S.C.  1531-1543;  hereinafter  the  Act) 
to  ensure  that  harvesting  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  species  designated  as  endangered  or 
threatened  or  modify  or  destroy  their 
critical  habitats,  and  that  it  is  consistent 
with  conservation  programs  for  those 
species.  Consultations  under  Section  7 
of  this  Act  may  cause  us  to  change 
recommendations  for  annual 
regulations. 

National  Environmental  Policy  Act 
Consideration 

We  determined  that  establishing  the 
procedvires  for  future  development  of 
subsistence  harvest  regulations  does  not 
require  an  environmental  assessment 
because  the  impacts  to  the  environment 
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are  negligible.  We  therefore  filed  a 
categorical  exclusion  dated  April  30, 
1999.  Copies  of  the  categorical 
exclusion  are  available  at  the  address 
shov\m  in  the  section  of  this  docmnent 
entitled,  ADDRESSES.  An  environmental 
assessment  will  be  prepared  for  the 
annual  subsistence  take  regulations  due 
to  be  published  later  as  a  proposed  rule 
in  the  fall  of  2001. 

Energy  Supply,  Distribution  or  Use 
(Executive  Order  13211) 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certaun  actions.  Because 
-this  rule  only  allows  for  traditional 
subsistence  harvest  and  improves 
conservation  of  migratory  birds  by 
allowing  effective  regulation  of  this 
harvest,  it  is  not  a  significant  regulatory 
action  under  Executive  Order  12866  and 
is  not  expected  to  significantly  affect 
energy  supplies,  distribution,  and  use. 
Therefore,  this  action  is  a  not  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

List  of  Subjects  in  50  CFR  Part  92 

Hunting,  Reporting  and  recordkeeping 
requirements,  Subsistence,  Treaties, 
Wildlife. 

For  the  reasons  identified  in  the 
preamble,  the  U.S.  Fish  and  Wildlife 
Service  proposes  to  amend  Subchapter 
G  of  Chapter  1 .  Title  50  of  the  Code  of 
Federal  Regulations,  by  adding  part  92 
to  read  as  follows: 

PART  92-iyilGRATORY  BIRD 
SUBSISTENCE  HARVEST  IN  ALASKA 

Sut>part  A— General  Provisions 

Sec. 

92.1  Purpose  of  regulations. 

92.2  Authority. 

92.3  Applicability  and  scope. 

92.4  DeHnitions. 

92.5  Who  is  eligible  to  participate? 

92.6  Use  and  possession  of  migratory  birds. 
92.7-92.9     (Reserved) 

Subpart  B — Program  Structure 

92.10  Alaska  Migratory  Bird  Co- 
management  Council. 

92.11  Regional  management  areas. 

92.12  Relationship  to  the  process  for 

1    developing  national  hunting  regulations 
I    for  migratory  game  birds. 
9i.l3-92.19    [Reserved] 

Subpart  C— Mathods  and  Means 

92.20-92.29     [Reserved] 

Subpart  D— Annual  Regulations  Governing 
Subsistence  Harvest 

92.30    General  overview  of  regulations. 


92.31-92.39    [Reserved] 
Authority:  16  U.S.C.  703-712. 

Subpart  A— General  Provisions 

§  92.1    Purpose  of  regulations. 
The  regulations  in  this  part 
implement  the  Alaska  migratory  bird 
subsistence  program  as  provided  for  in 
Article  II(4)ft))  of  the  1916  Convention 
for  the  Protection  of  Migratory  Birds  in 
Canada  and  the  United  States  (the 
"Canada  Treaty"),  as  amended. 

§92.2    Authority. 

The  Secretary  of  the  Interior  issues 
these  regulations  under  the  authority 
granted  to  the  Secretary  by  the 
Migratory  Bird  Treaty  Act  (MBTA),  16 
U.S.C.  703-712. 

§92.3    Applicability  and  scope. 

(a)  In  general.The  regulations  in  this 
part  apply  to  all  eligible  persons 
harvesting  migratory  birds  and  their 
eggs  for  subsistence  purposes  in  Alaska 
between  the  dates  of  March  10  and 
September  1.  The  provisions  in  this  part 
do  not  replace  or  alter  the  regulations 
set  forth  in  part  20  of  this  chapter, 
which  relate  to  the  hunting  of  migratory 
game  birds  and  crows  during  the  regular 
open  season  between  September  1 
through  March  10.  The  provisions  set 
forth  in  this  part  implement  the 
exception  to  the  closed  season,  which 
authorizes  the  taking  of  migratory  birds 
in  Alaska  for  subsistence  purposes 
between  March  10  and  September  1. 

(b)  Land  ownership.  This  part  does 
not  alter  the  legal  authorities  of  Federal 
and  State  land  managing  agencies  or  the 
legal  rights  of  private  land  owners  to 
close  their  respective  lands  to  the  taking 
of  migratory  birds. 

(c)  Federal  public  lands.  The 
provisions  of  this  part  are  in  addition  to, 
and  do  not  supersede,  any  other 
provision  of  law  or  regulation  pertaining 
to  national  wildlife  refuges  or  other 
Federally  managed  lands. 

(d)  Migratory  bird  permits.  The 
provisions  of  this  part  do  not  alter  the 
terms  of  any  permit  or  other 
authorization  issued  pursuant  to  part  21 
of  this  chapter. 

(e)  State  laws  for  the  protection  of 
migratory  birds.  No  statute  or  regiilation 
of  the  State  of  Alaska  relieves  a  person 
from  the  restrictions,  conditions,  and 
requirements  contained  in  this  part. 
Nothing  in  this  part,  however,  prevents 
the  State  of  Alaska  from  making  and 
enforcing  laws  or  regulations  that  are 
consistent  with  the  regulations  in  this 
part,  the  conventions  between  the 
United  States  and  any  foreign  coimtry 
for  the  protection  of  migratory  birds, 
and  the  Migratory  Bird  Treaty  Act,  and 


that  give  further  protection  to  migratory 
birds. 

§92.4    Definitions. 

The  following  definitions  apply  to  all 
regulations  contained  in  this  part: 
Alaska  Native  means  a  citizen  of  the 
United  States  who  is  a  person  of  one- 
fourth  degree  or  more  Alaska  Indian 
(including  Tsimshian  Indians  not 
enrolled  in  the  Metlaktla  (sic)  Indian 
Community)  Eskimo,  or  Aleut  blood,  or 
combination  thereof.  The  term  includes 
any  Native  as  so  defined  either  or  both 
of  whose  adoptive  parents  are  not 
Natives.  It  also  includes,  in  the  absence 
of  proof  of  a  minimum  blood  quantum, 
any  citizen  of  the  United  States  who  is 
regarded  as  an  Alaska  Native  by  the 
Native  village  or  Native  group  of  which 
he  claims  to  be  a  member  and  whose 
father  or  mother  is  (or,  if  deceased,  was) 
regarded  as  Native  by  any  village  or 
group,  as  defined  in  the  Alaska  Native 
Claims  Settlement  Act  in  43  US.C. 
1602(b)). 

Co-management  Council  means  the 
Alaska  Migratory  Bird  Co-management 
Coimcil  consisting  of  Alaska  Native, 
Federal,  and  State  of  Alaska 
representatives  as  equals. 

Eligible  person  means  an  individual 
within  the  State  of  Alaska  who  qualifies 
to  harvest  migratory  birds  and  their  eggs 
for  subsistence  purposes. 

Excluded  areas  are  defined  in  §  92.5. 

Flyway  Council  means  the  Atlantic, 
Mississippi,  Central,  or  Pacific  Flyway 
Council. 

/mmediate/amiyy  means  spouse, 
children,  parents,  grandparents,  and 
siblings. 

Included  areas  are  defined  in  §  92.5. 

Indigenous  inhabitant  means  a 
permanent  resident  of  a  village  within  a 
subsistence  harvest  area,  regardless  of 
race. 

Migratory  bird,  for  the  purposes  of 
this  part,  means  the  same  as  defined  in 
§  10.12  of  this  chapter.  Species  are  listed 
in  §  10.13  of  this  chapter. 

Native  means  the  same  as  "Alaska 
Native"  as  defined  in  this  section. 

Non-wasteful  taking  means  making  a 
reasonable  effort  to  retrieve  all  birds 
killed  or  wounded,  and  retaining  such 
birds  in  possession  between  the  place 
where  taken  and  the  hunter's  permanent 
or  temporary  place  of  residence,  or  to 
the  location  where  the  birds  will  be 
consumed  for  food. 

Partner  organization  or  regional 
partner  means  a  regional  or  local 
organization,  or  a  local  or  tribal 
government  that  has  entered  into  a 
formal  agreement  with  the  U.S.  Fish  and 
Wildlife  Service  for  the  purpose  of 
coordinating  the  regional  programs 
necessary  to  involve  subsistence  himters 
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in  the  regulatory  process  described  in 
this  part. 

Service  Regulations  Committee  means 
the  Migratory  Bird  Regulations 
Committee  of  the  Fish  and  Wildlife 
Service. 

State  means  State  of  Alaska. 

Subsistence  means  the  customary  and 
traditional  harvest  and  use  of  migratory 
birds  and  their  eggs  by  eligible 
indigenous  inhabitants  for  their  own 
nutritional  and  other  essential  needs. 

■  Subsistence  harvest  areas  encompass 
customary  and  traditional  hunting  areas 
of  villages  in  Alaska  that  qualify  for  a 
spring  or  summer  subsistence  harvest  of 
migratory  birds  under  this  part. 

Village  is  defined  as  a  permanent 
settlement  with  one  or  more  year-round 
residents. 

§92.5    Who  is  cligibte  to  participate? 

If  you  are  a  permanent  resident  of  a 
village  within  a  subsistence  harvest 
area,  you  will  be  eligible  to  harvest 
migratory  birds  and  their  eggs  for 
subsistence  purposes  in  the  spring  and 
summer. 

(a)  Included  areas.  Village  areas 
located  within  the  Alaska  Peninsula, 
Kodiak  Archipelago,  the  Aleutian 
Islands,  or  in  areas  north  and  west  of  the 
Alaska  Range  are  subsistence  harvest 
areas,  except  that  villages  within  these 
areas  not  meeting  the  criteria  for  a 
subsistence  harvest  area  as  identified  in 
paragraph  (c)  of  this  section  will  be 
exclud^  from  the  spring  and  summer 
subsistence  harvest.  Any  person  may 
request  the  Co-management  Council  to 
recommend  that  an  otherwise  included 
area  be  excluded  by  submitting  a 
petition  stating  how  the  area  does  not 
meet  the  criteria  identified  in  paragraph 
(c)  of  this  section.  The  Co-management 
Coimcil  will  consider  each  petition  and 
will  submit  to  the  Fish  and  Wildlife 
Service  any  recommendations  to 
exclude  areas  from  the  spring  and 
summer  subsistence  harvest.  The  Fish 
and  Wildlife  Service  will  publish  any 
approved  recommendations  to  exclude 
in  subpart  D  of  this  part. 

(b)  Excluded  areas.  Village  areas 
located  in  Anchorage,  the  Matanuska- 
Susitna  or  Fairbanks  North  SteU 
Boroughs,  the  Kenai  Peninsula  roaded 
area,  the  Gulf  of  Alaska  roaded  area,  or 
Southeast  Alaska  generally  do  not 
qualify  for  a  spring  or  summer  harvest. 
Communities  located  within  one  of 
these  areas  may  petition  the  Co- 
management  Council  through  their 
designated  regional  management  body 
for  designation  as  a  subsistence  harvest 
area.  The  petition  must  state  how  the 
community  meets  the  criteria  identified 
in  paragraph  (c)  of  this  section.  The  Co- 
management  Council  wrill  consider  each 


petition  and  will  submit  to  the  Fish  and 
Wildlife  Service  any  recommendations 
to  designate  a  conmiunity  as  a 
subsistence  harvest  area.  The  Fish  and 
Wildlife  Service  will  publish  any 
approved  recommendations  to  designate 
a  community  as  a  subsistence  area  in 
subpart  D  of  this  part. 

(c)  Criteria  for  determining 
designation  as  a  subsistence  harvest 
area.  A  community  may  be  included  in 
the  spring/summer  harvest  regulations  if 
the  preponderance  of  evidence  shows 
that  the  community  demonstrates: 

(1)  A  pattern  of  use  recurring  in  the  spring 
and  summer  of  each  year  prior  to  1916, 
excluding  interruptions  by  circumstances 
beyond  the  user's  control; 

(2)  The  consistent  harvest  and  use  of 
migratory  birds  on  or  near  the  user's 
permanent  residence; 

(3)  A  use  pattern  which  includes  the  handing 
down  of  knowledge  of  hunting  skills  and 
values  from  generation  to  generation; 

(4)  A  use  pattern  in  which  migratory  birds 
are  shared  or  distributed  among  others 
within  a  definable  community  of  persons; 
a  community  for  purposes  of  subsistence 
uses  may  include  specific  villages  or 
towns,  with  a  historical  pattern  of 
subsistence  use;  and 

(5)  A  use  pattern  which  includes  reliance  for 
subsistence  purposes  upon  migratory  birds 
or  their  eggs,  and  which  meets  nutritional 
and  other  essential  needs  including,  but 
not  limited  to,  cultural,  social  and 
economic  elements  of  the  sutwistence  way 
of  life. 

(d)  Participation  by  residents  in 
excluded  areas.  In  cases  where  it  is 
appropriate  to  assist  indigenous 
inhabitants  in  meeting  their  nutritional 
and  other  essential  needs,  or  for  the 
teaching  of  cultiiral  knowledge  to  or  by 
their  family  members,  residents  of 
excluded  areas  may  participate  in  the 
customary  spring  and  summer 
subsistence  harvest  in  a  village's 
subsistence  harvest  area.  Eligibility  for 
participation  will  be  developed  and 
recommended  by  the  Co-management 
Council  and  adopted  or  amended  by 
regulation  published  in  subpart  D  of  this 
part. 

§92.6    Use  and  possession  of  migratory 
birds. 

Harvest  and  possession  of  migratory 
birds  must  be  done  using  non-wasteful 
taking.  You  may  not  take  birds  for 
purposes  other  than  human 
consumption.  You  may  not  sell,  offer  for 
sale,  purchase  or  offer  to  purchase 
migratory  birds,  their  parts,  or  their  eggs 
taken  under  this  part.  Non-edible  by- 
products of  migratory  birds  taken  for 
food  may  be  used  for  other  purposes 
only  by  individuals  qualified  to  possess - 
those  birds.  You  may  possess  migratory 
birds,  their  parts,  and  their  eggs,  taken 
under  this  part,  only  if  you  are  an    ' 


eligible  participant  as  determined  in 
§92.5. 

§§92.7-92.9    [Reserved] 
Subpart  B— Program  Structure. 

§92.10    Alaslia  Migratory  Bird  Co- 
management  Council. 

(a)  Establishment.  The  U.S.  Fish  and 
Wildlife  Service  hereby  establishes,  as 
mandated  by  the  Protocol  amending  the 
Canada  Treaty,  a  statewide  management 
body  to  be  known  as  the  Alaska 
Migratory  Bird  Co-management  Council. 

(b)  Membership.  The  Co-management 
Council  must  include  Alaska  Native, 
Federal,  and  State  of  Alaska 
representatives,  as  equals. 

(1)  The  Federal  and  State 
governments  will  each  seat  one 
representative.  The  Federal 
representative  will  be  appointed  by  the 
Alaska  Regional  Director  of  the  U.S. 
Fish  and  Wildlife  Service,  and  the  State 
representative  will  be  appointed  by  the 
Commissioner  of  the  Alaska  Department 
of  Fish  and  Game.  Regional  partner 
organizations  will  seat  one 
representative  from  each  of  the  seven 
regions  identified  in  §92. 11  (a),  except 
that  a  region  having  more  than  one 
partner  organization  may  send  a 
representative  from  each  partner 
organization  for  a  maximum  of  12 
regional  representatives. 

(2)  The  Federal  and  State 
representatives  and  the  collective  Native 
representatives  will  each  have  one  vote, 
for  a  total  of  three  votes  for  the  entire 
council. 

(c)  Roles  and  responsibilities.  The  Co- 
management  Council  is  authorized  to: 

(1)  Hold  public  meetings  for  the 
purpose  of  conducting  business  related 
to  spring  and  summer  subsistence 
harvest  of  migratory  birds; 

(2)  Develop  recommendations  for 
regulations  governing  the  spring  and 
siunmer  subsistence  harvest  of 
migratory  birds  and  their  eggs; 

(3)  Develop  recommendations  for, 
among  other  things,  law  enforcement 
policies,  population  and  harvest 
monitoring,  education  programs, 
research  and  use  of  traditional 
knowledge,  and  habitat  protection; 

(4)  Develop  procedures  and  criteria  by 
which  areas  and  communities  can  be 
determined  to  be  eligible  or  ineligible 
for  a  spring/summer  subsistence 
harvest; 

(5)  Provide  guidelines  to  the  regional 
management  bodies  each  year  for 
formiilation  of  annual  regulations; 

(6)  Consolidate  regionad 
recommendations  and  resolve 
interregional  differences  in  order  to      ■ 
prepare  statewide  recommendations;  ''^ 
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(7)  Establish  committees  to  gather  or 
review  data,  develop  plans  for  Co- 
management  Council  actions,  and 
coordinate  programs  with  regional 
management  bodies; 

(8)  Send  Alaska  Native  Co- 
management  Council  representatives  to 
meetings  of  the  Pacific  Flyway  Council 
and  to  meetings  of  the  other  Flyway 
Covmcils  as  needed,  and  to  meetings  of 
the  Service  Regulations  Committee; 

(9)  Elect  officers;  and 

(10)  Conduct  other  business  as  the 
Council  may  determine  is  necessary  to 
accomplish  its  purpose. 

(d)  Meetings.  The  Co-management 
Council  will: 

(1)  Hold  meetings  at  least  twice 
annually; 

(2)  Conduct  meetings  in  accordance 
with  bylaws  approved  by  the  Co- 
management  Coimcil; 

(3)  Provide  opportunity  at  each 
meeting  for  public  comment; 

(4)  Establish  the  dates,  times,  and 
locations  of  meetings;  and 

(5)  Maintain  a  written  record  of  all 
meetings. 

(e)  Staff  support.  Administrative 
support  for  the  Co-management  Coimal 
will  be  provided  by  the  U.S.  Fish  and 
Wildlife  Service  and  will  include,  but 
not  be  limited  to: 

(1)  Making  arrangements  for  the 
meeting  rooms  and  associated  logistics 
related  to  Co-management  Council 
meetings; 

(2)  Preparing  public  notices 
announcing  Co-management  Council 
meetings; 

(3)  Maintaining  records  of  discussions 
and  actions  taken  by  the  Co- 
management  Council; 

(4)  Coordinating  with  the  Alaska 
Department  of  Fish  and  Game  to 
provide  technical  information  needed 
by  the  Co-management  Coimcil  for  its 
deliberations; 

(5)  Preparing  docimients  and 
gathering  information  needed  by  the  Co- 
management  Council  for  its  meetings; 
and 

(6)  Preparing  the  annual  subpart  D 
r^ulations  package  recommended  by 
the  Co-management  Council  for 
submission  to  the  flyway  councils  and 
the  Service  Regulations  Committee. 

§  92.11    Regional  management  areas. 

(a)  Regions  identified.  The  Alaska 
Regional  Director  of  the  U.S.  Fish  and 
Wildlife  Service  hereby  establishes 
seven  geographic  regions  based  on 
common  subsistence  resource  use 
patterns.  You  may  obtain  maps 
delineating  the  boundaries  of  the  seven 
regions  bom  the  U.S.  Fish  and  Wildlife 
Service.  1011  E.  Tudor  Road. 
Anchorage,  AK  99503.  The  regions  are 
identified  as  follows: 


(1)  Southeast,  Gulf  of  Alaska  and  Cook  Inlet; 

(2)  Aleutian/Pribilof  Islands  and  Kodiak 
Archipelago; 

(3)  Bristol  Bay; 

(4)  Yukon-Kuskokwim  Delta; 

(5)  Bering  Straits; 

(6)  Northwest  Arctic  and  Arctic  Slope;  and 

(7)  Interior. 

(b)  Regional  partnerships.  The  Fish 
and  Wildlife  Service  will  establish 
partner  agreements  with  at  least  one 
partner  organization  in  each  of  the 
seven  regions.  The  partner  organization 
identified  must  be  willing  and  able  to 
coordinate  the  regional  program  on 
behalf  of  the  subsistence  hunters  within 
that  region.  A  regional  partner  will: 

(1)  Organize  or  identify  one  or  more 
management  bodies  within  the  region  in 
which  it  is  located. 

(2)  Determine  how  the  management 
body  for  the  region  should  be  organized 
and  the  maimer  in  which  it  should 
function  and  determine  its  size,  who 
serves  on  it,  the  length  of  terms, 
methods  of  involving  subsistence  users, 
and  other  related  matters. 

(3)  Coordinate  regional  meetings  and 
the  solicitation  of  proposals. 

(4)  Ensure  appointment  of  a  person  to 
represent  the  region  by  serving  on  the 
Co-management  Coimcil.  If  a  region 
consists  of  more  than  one  partner 
organization,  each  partner  organization 
may  appoint  a  member  to  sit  on  the  Co- 
management  Council. 

(5)  Keep  the  residents  of  villages 
within  the  region  informed  of  issues 
related  to  the  subsistence  harvest  of 
migratory  birds. 

(6)  Work  cooperatively  with  the  U.S. 
Fish  and  Wildlife  Service  and  the 
Alaska  Department  of  Fish  and  Game  to 
gather  harvest  data,  numbers  of 
subsistence  users,  and  other 
management  data  and  traditional 
knowledge  for  the  benefit  of  the 
management  bodies. 

(c)  Regional  management  bodies.  (1) 
Regional  management  bodies  must 
provide  a  forum  for  the  collection  and 
expression  of  opinions  and 
recommendations  regarding  spring  and 
summer  subsistence  harvesting  of 
migratory  birds.  They  must  develop 
requests  and  recommendations  from  the 
region  to  be  presented  to  the  Co- 
management  Coimcil  for  deliberation. 
They  must  provide  fw  public 
participation  in  the  meetings  at  which 
recommendations  and  requests  are 
formulated. 

(2)  Requests  and  recommendations  to 
the  Co-management  Council  may 
involve  seasons. and  bag  limits,  methods 
and  means,  law  enforcement  policies, 
population  and  harvest  monitoring, 
education  programs,  research  and  use  of 
traditional  knowledge,  habitat 


protection,  and  other  concerns  related  to 
migratory  bird  subsistence  programs. 

(3)  Regional  management  bodies  may 
be  established  specifically  for  the 
purpose  of  carrying  out  the 
responsibilities  identified  in  this  part,  or 
they  may  be  existing  entities  that  can 
add  these  responsibilities  to  their 
existing  duties. 

§  92.1 2    Relationship  to  the  process  for 
developing  national  hunting  regulations  for 
migratory  game  birds. 

(a)  Flyway  councils.  (1)  Proposed 
annual  regulations  recommended  by  the 
Co-management  Council  will  be 
submitted  to  all  flyway  councils  for 
review  and  comment.  The  flyway 
councils  may  forward  conunents  to  the 
Service  Regulations  Committee  for 
consideration  before  proposed 
regulations  are  issued  in  final. 

(2)  Alaska  Native  representatives  may 
be  appointed  by  the  Co-management 
Council  to  attend  meetings  of  one  or 
more  of  the  four- flyway  councils  to 
discuss  recommended  regulations  or 
other  proposed  management  actions. 

(b)  Service  Regulations  Committee. 
Proposed  annusd  regulations 
recommended  by  the  Co-management 
Council  will  be  submitted  to  the  Service 
Regulations  Committee  to  be 
incorporated  into  the  recommendations 
for  national  migratory  bird  hunting 
regulations  (found  in  part  20  of  this 
chapter)  and  published  in  this  part  92. 
The  Council's  recommendations  must 
be  submitted  prior  to  the  Committee's 
last  regular  meeting  of  the  calendar  year 
in  order  to  be  approved  for  spring/ 
summer  harvest  beginning  March  11  of 
the  following  calendar  year.  Proposed 
spring/summer  subsistence  regulations 
for  Alaska  may  be  published  in  the 
Federal  Register  with  either  the 
proposed  rule  for  the  early-season  or  the 
proposed  rule  for  the  late-season 
national  regulations.  After  comments 
are  incorporated  frtam  the  proposed 
rules,  the  spring/summer  regulations  for 
Alaska  will  then  be  published  in  the 
Federal  Register  widi  either  the  early- 
season  final  rule  or  late-season  final 
rule,  for  the  national  regulations. 

§§92.13-92.19    [Reserved] 

Subpart  C—Math*^  and  Means 

§§92.29-92.29    [Reserved] 

Subpart  D— Annual  naflhJtaMMW 
Gavaminfl  Subalalanca  Harvest 

§  92.30    General  overview  ef  reguMiens. 

(a)  The  taking,  possession, 
transportation,  and  other  uses  of 
migratory  birds  are  generally  prohibited 
unless  specifically  authorized  by 


16714 


Federal  Register /Vol.  67,  No.  67 /Monday.  April  8,  2002 /Proposed  Rules 


regulation  developed  in  accordance 
with  the  Migratory  Bird  Treaty  Act. 
Therefore,  harvesting  migratory  birds  is 
prohibited  unless  regulations  are 
established  ensuring  the  protection  of 
the  various  populations  of  migratory 
birds.  Migratory  bird  population  levels, 
production,  and  habitat  conditions  vary 
annually.  These  conditions  differ  within 
Alaska  and  throughout  North  America. 
Therefore,  the  regulations  governing 
migratory  bird  hunting  may  include 
annual  adjustments  to  keep  harvests 
within  acceptable  levels. 

(b)  The  development  of  the 
regulations  in  this  part  92,  like  the 
development  of  the  national  regulations 


in  part  20  of  this  chapter,  involves 
aimual  data  gathering  programs  to 
determine  migratory  bird  population 
status  and  trends,  evaluate  habitat 
conditions,  determine  harvests,  and 
consider  other  factors  having  an  impact 
on  the  anticipated  size  of  annual 
populations. 

(c)  The  Service  proposes  national 
hunting  regulations  in  the  Federal 
Register  in  the  spring  for  the  regulatory 
year  beginning  September  1.  Following 
consideration  of  additional  biological 
information  and  public  comment,  the 
Service  publishes  supplemental 
proposals  throughout  the  summer. 
These  are  also  open  to  public  comment. 


Public  hearings  are  held  for  the  purpose 
of  providing  additional  opportunity  for 
public  participation  in  the  rulemaking 
process. 

(d)  Sections  92.31  through  92.39. 
provide  for  the  annual  harvest  of 
migratory  birds  and  their  eggs  during 
spring  and  summer  for  subsistence  users 
in  Alaska. 

§§92.31—92.39    [Reserved] 

Dated:  March  18,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  02-8384  Filed  4-5-02:  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
pdbtic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mMngs,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and~functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
information  Collection 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Foreign 
Agricultural  Service's  (FAS)  intention  to 
request  an  extension  and  revision  for  a 
currently  approved  information 
collection  process  based  on  re-estimates 
in  support  of  various  Export  Services. 
DATES:  Comments  on  this  notice  must  be 
received  by  June  7,  2002  to  be  assured 
of  consideration. 

Requests  for  Comments:  Send 
comments  regarding  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to.  and  copies  of  Export 
Service  registration  forms,  surveys  and 
qualification  criteria  may  be  obtained 
from:  Dan  Berman,  Director,  Ag  Export 
Services  Division.  Commodity  and 
Marketing  Programs.  Foreign 
Agricultiual  Service.  U.S.  Department  of 
Agriculture,  1400  Independence 


Avenue,  SW,  Stop  1052,  Washington, 
DC  20250-1052.  All  written  comments 
received  will  be  available  for  public 
inspection  at  the  above  address  during 
business  hours  from  8:00  a.m.  to  5:00 
p.m.  Phone  (202)  720-6343.  Fax:  (202) 
690-0193. 
SUPPLEMENTARY  INFORMATION: 

Title:  Export  Services. 

OMB  Number  0551-0031  (List  of 
Commodities  by  Firm  Available  for 
Exporting — U.S.  Supplier  List)  and 
Number  0551-0024  (Buyer  Alert 
Program).  These  will  be  combined  into 
OMB  number  0551-0031  if  this  request 
is  approved. 

Expiration  Date  of  Approval:  May  31. 
2002. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection,  with  change  to 
combine  0551-0031  and  0551-0024. 

Abstract:  The  major  objective  of 
Exporter  Services  is  to  expand  U.S. 
agricultviral  exports  by  helping  U.S. 
companies  to  sell  their  products  outside 
the  United  States.  These  services  are 
offered  to  both  new  and  experienced 
exporters.  Companies  wanting  to  export 
can  participate  in  the  following 
programs:  ".The  Buyer  Alert"  service  is 
a  proven  way  for  U.S.  companies  to 
inform  foreign  buyers  about  their 
products;  "Trade  Leads"  provide  U.S. 
exporters  with  sales  opportunities 
generated  by  overseas  offices  of  FAS 
and  contains  information  about  the 
buyer,  products  they  are  seeking,  and 
general  terms  of  the  purchase;  the  "U.S. 
Suppliers'  List"  service  is  an  on-line 
searchable  database  of  over  5.000  U.S. 
exporters  and  their  products,  used  by 
FAS  to  help  facilitate  connecting 
potential  buyers  with  U.S-  suppliers; 
and  the  "Foreign  Buyer  List"  service  is 
available  to  U.S.  companies  to  leam 
about  20.000  buyers  in  more  than  25 
coimtries  who  specialize  in  the  import 
and  distribution  of  U.S.  products  in 
their  country.  Each  year  a  certain 
number  of  Trade  Shows  are  selected  in 
the  best  prospective  markets  to  host  a 
U.S.A.  pavilion  where  U.S.  companies 
can  promote  their  products  to  buyers. 
The  latest  technology  makes  it  possible 
to  integrate  an  on-line  virtual  trade 
show  with  these  export  services.  The 
Exporter  Assistance  section  of  the  FAS 
web  site  http://www.fas.usda.gov/.  a 
one-stop-shop  for  either  the  experienced 
or  novice  exporter  offers  information 
about  exporting  and  easy  access  to 


register  for  these  services.  Customer 
service  surveys  and  evaluations  are 
anticipated  in  order  to  improve  the 
effectiveness  of  these  services.  The 
information  is  necessairy  to  manage, 
plan,  and  evaluate  the  effectiveness  of 
these  services,  which  are  intended  to 
help  U.S.  companies  to  market  and  sell 
their  products  in  overseas  markets. 
Authority  for  these  activities  falls  under 
7  U.S.C.  1761  and  is  voluntary  for  U.S. 
companies  to  participate.  A  small  fee  is 
charged  for  some  of  ihe  services. 
Estimate  of  Burden:  The  bujden  to  U.S. 
exporters  is  estimated  to  avenge  0.25 
hours  per  response. 

Respondents:  U.S.  agricultural 
exporters  of  food,  farm,  and  forest 
products. 

Estimated  Number  of  Respondents: 
7500  per  annum. 

Estimated  Number  of  Responses  per 
Respondent:  4  per  annum. 

Estimated  Total  Annual  Burden  of 
Respondents:  7.500  hours  per  annum. 

Copies  of  this  information  collection 
can  be  obtained  from  Kimberly  A. 
Chisley.  the  Agency  Information 
Collection  Coordinator,  at  (202)  720- 
2568. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  comments  will  also  become  a 
matter  of  public  record. 

Signed  at  Washingtoir,  D.C.  on  April  2. 
2002. 

A.  Ellen  Terpstra, 

Administrator,  Foreign  Agricultural  Service. 
[FR  Doc.  02-8428  Filed  4-5-02;  8:45  am) 

BILUNG  CODE  3410-10-P 


DEPARTIMENT  OF  AGRICULTURE 
Forest  Service 

Wolf  Creek  Ditch  Special  Use  Permit, 
Okanogan  and  Wenatcitee  National 
Forests,  Okanogan  County,  WA 

AGENCY:  Forest  Service.  USDA.  ' 

ACTION:  Cancellation  notice. 

SUMMARY:  On  August  20. 1999.  a  Notice 
of  Intent  (NOI)  to  prepare  an 
environmental  impact  statement  for  the 
Wolf  Creek  Ditch  Special  Use  Permit. 
was  published  in  the  Federal  Register 
(64  FR  45502).  This  project  was 
originally  planned  as  an  EIS  because  of 
potential  significant  impacts  to  the 
Lake-Chelan  Sawtooth  Wilderness,  an 
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inventoried  Roadless  area  and  fish  listed 
under  the  Endangered  Species  Act.  The 
proponent  has  changed  the  design  of  the 
proposed  project  such  that  an 
environmental  impact  statement  is  not 
anticipated.  The  1999  NO!  is  hereby 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Molesworth,  Project  Team 
Leader,  Methow  Valley  Ranger  District, 
24  West  Chewuch  Road,  Winthrop, 
Washington  98862.  telephone  509-996- 
4010. 

Dated:  March  25.  2002. 
Sonny  |.  O'Neal, 
Forest  Supervisor. 
(FR  Doc.  02-8380  Filed  4-5-02;  8:45  am] 

■NJJNO  COOC  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
FofMt  Qecvice 

Siskiyou  County  RMOurc*  Advisory 
CuiiNiiillse 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meisting. 

summary:  The  Siskiyou  County 
Resource  Advisory  Committee  (RAC) 
will  meet  on  April  15,  2002,  in  Yreka, 
California.  The  purpose  of  the  meeting 
is  to  discuss  the  following  topics: 
Klamath  overhead  rate  amount, 
Government  disbursal  and 
administration  of  funds  process. 
Schedule  workshop  with  successful 
applicants  to  discuss  administrative 
processes.  Approve  proposals,  Conflict 
of  interest  that  develops  after  proposal 
is  awarded.  How  to  contract  private 
lands  projects  with  a  view  to  liability. 
Develop  feedback  tool  to  applicants,  and 
How  to  handle  proxy  votes. 

DATES:  The  meetings  will  be  held  April 
15.  2002  from  3  p.m.  to  8  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Yreka  High  School  Library,  Preece 
Way,  Yreka,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  Perry,  Meeting  Coordinator, 
USDA,  Klamath  National  Forest,  1312 
Fairlane  Road,  Yreka,  California,  96097. 
(530)  841-4468;  EMAIL 
hperry@fs.fed.  us. 

SUPPt-EMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Public 
comment  opportxmity  will  be  provided 
and  individuals  will  have  the 
opportunity  to  address  the  Committee  at 
that  time. 


Dated:  April  1.2002. 
Jefifrey  Stone, 

Acting  Forest  Supervisor. 

(FR  Doc.  02-8379  Filed  4-5-02;  8:45  am] 

B«JJNO  COOE  M1»-11-« 

DEPARTiyiErfr  of  agriculture 

NaAural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Wisconsin 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Wisconsin.  U.S.  Department  of 
Agriculture. 

ACTION:  Notice  of  availability  of  a 
proposed  change  in  section  IV  of  the 
FOTG  of  the  NRCS  in  Wisconsin  for 
review  and  conunent. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Wisconsin  to  issue  a  revised 
conservation  practice  standard  in 
Section  IV  of  the  FOTG.  The  revised 
standard  is  Nutrient  Management  (Code 
590).  This  practice  may  be  used  in 
conservation  systems  ihat  treat  highly 
erodible  land,  land  where  nutrients  are 
applied  for  agricultural  purposes,  and  to 
develop  land  application  strategies  for 
manure  generated  by  animal  feeding 
operations. 

DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  this 
date  of  publication. 

ADDRESSES:  Inquire  in  writing  to  Patrick 
Murphy,  State  Resource 
Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  6515 
Watts  Road,  Suite  200  Madison,  WI 
53719-2726.  Copies  of  this  standard 
will  be  made  available  upon  written 
request.  You  may  submit  electronic 
requests  and  comments  to 
pat.murp7iy@ivi.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Murphy.  608-276-8732. 
SUPf>t.EMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agricultiu« 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law.  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Wisconsin  will  receive 
conunents  relative  to  the  proposed 
change.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Wisconsin  regarding 


disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made. 

Dated:  March  29.  2002. 
Patricia  S.  Leavenworth, 
State  Conservationist,  Madison,  Wisconsin. 
(FR  Doc.  02-8370  Filed  4-5-02;  8:45  am] 

BtLUNQ  COOE  3410-16-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Municipal  Interest  Rates  for  the 
Second  Quarter  of  2002 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  mimicipal  interest 
rates  on  advances  from  insured  electric 
loans  for  the  second  quarter  of  2002. 

SUMMARY:  The  Rural  Utilities  Service 
hereby  aimounces  the  interest  rates  for 
advances  on  municipal  rate  loans  with 
interest  rate  terms  beginning  during  the 
second  calendar  quarter  of  2002. 
DATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
diuing  the  period  beginning  April  1 , 
2002.  and  ending  June  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
P.  Salgado,  Management  Analyst,  Office 
of  the  Assistant  Administrator,  Electric 
Program,  Riual  Utilities  Service,  U.S. 
Department  of  Agriculture,  Room  4023- 
S,  Stop  1560,  1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
1560.  Telephone:  202-205-3660.  FAX: 
202-690-0717.  E-mail: 
GSalgado@rus.usda.gov. 

SUPPt-EMENTARY  INFORMATION:  The  Rural 
Utilities  Service  (RUS)  hereby 
announces  the  interest  rates  on 
advances  made  during  the  second 
calendar  quarter  of  2002  for  municipal 
rate  electric  loans.  RUS  regulations  at 
§  1714.4  state  that  each  advance  of 
funds  on  a  mimicipal  rate  loan  shall 
bear  interest  at  a  single  rate  for  each 
interest  rate  term.  Pursuant  to  §  1714.5, 
the  interest  rates  on  these  advances  are 
based  on  indexes  published  in  the 
"Bond  Buyer"  for  the  foiu-  weeks  prior 
to  the  fourth  Friday  of  the  last  month 
before  the  beginning  of  the  quarter.  The 
rate  for  interest  rate  terms  of  20  years  or 
longer  is  the  average  of  the  20  year  rates 
published  in  the  Bond  Buyer  in  the  four 
weeks  specified  in  §  1714.5(d).  The  rate 
for  terms  of  less  than  20  years  is  the 
average  of  the  rates  published  in  the 
Bond  Buyer  for  the  same  four  weeks  in 
the  table  of  "Municipal  Market  Data — 
General  Obligation  Yields"  or  the 
successor  to  this  table.  No  interest  rate 
may  exceed  the  interest  rate  for  Water 
and  Waste  Disposal  loans. 
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The  table  of  Municipal  Market  Data 
includes  only  rates  for  securities 
maturing  in  2002  and  at  5  year  intervals 
thereafter.  The  rates  published  by  RUS 
reflect  the  average  rates  for  the  years 
shown  in  the  Municipal  Market  Data 
table.  Rates  for  interest  rate  terms 
ending  in  intervening  years  are  a  linear 
interpolation  based  on  the  average  of  the 
rates  published  in  the  Bond  Buyer.  All 
rates  are  adjusted  to  the  nearest  one 
eighth  of  one  percent  (0.125  percent)  as 
required  under  §  1714.5(a).  The  market 
interest  rate  on  Water  and  Waste 
Disposal  loans  for  this  quarter  is  5.000 
percent. 

In  accordance  with  §  1714.5,  the 
interest  rates  are  established  as  shovim 
in  the  following  table  for  all  interest  rate 
terms  that  begin  at  any  time  diuing  the 
second  calendar  quarter  of  2002. 


Interest  rate  term  ends  in  (year) 


2023  or  later 

2022 

2021  

2020 

2019 

2018 

2017 

2016 

2015 

2014 

2013 

2012 

2011  

2010 

2009 

2008 

2007  

2006 

2005 

2004 

2003 


RUS  rate 
(0.000  per- 
cent) 


5.000 
5.000 
5.000 
5.000 
4.875 
4.875 
4.875 
4.750 
4.625 
4.500 
4.375 
4.250 
4.125 
4.000 
3.875 
3.625 
3.500 
3.000 
2.625 
2.125 
1.625 


(2)  Approval  of  the  Minutes  of  the  63rd 
Meeting. 

(3)  Reports  fi-om  Congressional  Liaisons. 

(4)  Agency  Reports. 

The  focus  of  the  Meeting  will  be 
reports  and  updates  on  programs  and 
research  projects  affecting  the  U.S. 
Arctic.  Presentations  include  a  review  of 
the  research  needs  for  civil 
infrastructure  in  Alaska. 

The  Business  Session  will  begin  at 
8:15  a.m.  Monday.  April  15.  An 
Executive  Session  will  follow 
adjournment  of  the  Business  Session. 

Any  person  planning  to  attend  this 
meeting  who  requires  special 
accessibility  featiu^s  and/ or  auxiliary 
aids;  such  as  sign  language  interpreters 
must  inform  the  Commission  in  advance 
of  those  needs. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Garrett  W.  Brass,  Executive  Director, 
Arctic  Research  Commission.  703-525- 
0111  or  TDD  703-306-0090. 

Garrett  W.  Brasb, 

Executive  Director. 

[FR  Doc.  02-8477  Filed  4-3-02;  4:48  pm] 

BILUNG  COOE  755S-01-M 


i 


Dated:  March  6,  2002. 
ilda  Gay  Legg, 

Administrator,  Rural  Utilities  Service. 
[FR  Doc.  02-8429  Filed  4-5-02;  8:45  am] 

BILUNG  CODE  3410-1S-P 


ARCTIC  RESEARCH  COMMISSION 

Sunshine  Act  Meeting:  Arctic  Research 
Commission 


March  12,  2002. 

Notice  is  hereby  given  that  the  U.S. 
Arctic  Research  Commission  will  hold 
its  64th  Meeting  in  Cordova,  AK  on 
April  15,  2002.  The  Business  Session 
open  to  the  public  will  convene  at  8:15 
a.m.  Monday,  April  15,  in  the  Agenda 
items  include: 
(1)  Call  to  order  and  approval  of  the 

Agenda. 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Nebrasica  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Conunission  on 
Civil  Rights,  that  a  meeting  of  the 
Nebraska  Advisory  Committee  to  the 
Commission  will  convene  at  6:00  p.m. 
and  adjourn  at  8:00  p.m.  on  April  10, 
2002,  at  the  Holiday  Inn,  3221  S.  72nd 
Street,  Omaha,  Nebraska  68124.  The 
pvupose  of  the  meeting  is  to  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Conunittee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office.  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  3,  2002. 
Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-8465  Filed  4-4-02;  10:35  am] 

BILUNG  COOE  6335-^1-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-533-810] 

Stainless  Steel  Bar  From  India;  Notice 
of  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Hevt  Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
ACTION:  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Antidumping  Duty  New  Shipper 
Review:  Stainless  Steel  Bar  from  India. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  new  shipper 
review  of  the  antidumping  duty  order 
on  stainless  steel  bar  from  India.  The 
period  of  review  is  February  1,  2001, 
through  July  31.  2001. 
DATES:  April  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Cole 
Kyle.  Office  1,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Conunerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone  (202) 
482-1503. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department's")  regulations  refer  to  19 
CFR  Part  351,  April  2001. 

Background 

On  October  23,  2001,  the  Department 
published  a  notice  of  initiation  of  a  new 
shipper  review  of  the  antidumping  duty 
order  on  stainless  steel  bar  from  India, 
covering  the  period  February  1,  2001 
through  July  31,  2001  (66  FR  53585). 
The  preliminary  results  for  the 
antidumping  duty  new  shipper  review 
of  stainless  steel  bar  from  India  are 
ciurently  due  no  later  than  April  15. 
2002. 

Statutory  Time  Limits 

Section  751(a)(2)(B)  of  the  Act 
requires  the  Department  to  issue  the 
preliminary  results  of  a  review  of  a  new 
exporter  or  producer  within  180  days 
after  the  date  on  which  the  review  is 
initiated  and  a  final  determination 
within  90  days  after  the  date  the 
preliminary  determination  is  issued. 
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However,  section  751(a)(2)(B){iv)  allows 
the  Department  to  extend  the  180-day 
period  to  300  days  and  the  90-day 
period  to  150  days,  if  we  determine  the 
case  is  extraordinarily  complicated. 

Extension  of  Time  Limit  for  Preliminary 
Results 

There  is  a  pending  request  from  the 
petitioners  that  the  Department  initiate 
a  sales  below  cost  investigation  in  this 
proceeding.  Due  to  the  complexity  of 
cost  issues  and  the  potential  need  to 
request  full  cost  of  production 
information  from  the  respondent,  we 
frnd  that  this  case  is  extraordinarily 
complicated  and  the  preliminary  results 
cannot  be  completed  within  the  time 
limit  currently  mandated  by  section  751 
(a)(2)(B)  (i.e.,  April  15,  2002).  Therefore, 
in  accordance  with  section  751(a)(2)(B) 
of  the  Act  and  19  CFR  351.214(h)(2).  the 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  by  120  days  (i.e.,  until  August 
13,  2002). 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(2)(B)  and  777(i)(l)  of  the  Act. 

Dated:  April  2.  2002. 
Richard  Moreland, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  I. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-535-001] 

Cotton  Shop  Towels  from  Pakistan: 
Preliminary  Results  and  Partial 
Rescission  of  Countervailing  Duty 
Administrative  Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Coimtervailing  Duty  Administrative 

Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
cotton  shop  towels  from  Pakistan  for  the 
period  January  1,  2000,  through 
December  31,  2000.  For  information  on 
the  net  subsidy  for  the  reviewed 
companies,  please  see  the  "Preliminary 
Results  of  Review"  section  of  this 
notice.  If  the  final  results  remain  the 
same  as  these  preliminary  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  (Customs)  to 
assess  countervailing  duties  as  detailed 


in  the  "Preliminary  Results  of  Review" 
section  of  this  notice.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results.  (See  the  "Public 
Comment"  section  of  this  notice).  In 
accordance  with  19  CFR  351.213(d)(1), 
the  Department  is  also  rescinding  this 
review  with  regard  to  Aqil  Textile 
Industries  (Aqil),  Bita  Textile 
Corporation  (Bita),  Jawad  Brothers, 
Pakistan  Textile  Corporation 
(Pvt.)(Pakistan  Textile),  Salimah 
International  (Salimah).  Shaheen 
Textiles,  Nisar  (Textiles)  Corporation 
(Nisar),  Khaksar  Impex  (Pvt.)  Ltd. 
(Khaksar),  Saasoah  Textile  Corporation 
(Saasoah),  and  Shaheen  International. 

EFFECTIVE  DATE:  April  8,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  at  (202)  482-3338,  AD/ 
CVD  Enforcement  Office  VI,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  4012, 14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20230 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  9, 1984,  the  Department 
published  in  the  Federal  Register  the 
countervailing  duty  order  on  certain 
cotton  shop  towels  from  Pakistan  (49  FR 
8974).  On  March  5,  2001,  the 
Department  published  a  notice  of 
"Opportimity  to  Request  an 
Administrative  Review"  of  this 
countervailing  duty  order  (66  FR 
13283).  We  receiveid  a  timely  request  for 
review  frtjm  Aqil,  Bita,  Fine  Fabrico 
(Fabrico),  Iftikhar  Corporation  (Iftikhar), 
Ishaq  Towel  Factory  (Ishaq),  Jawad 
Brothers,  Jawwad  Industries,  Mehtabi 
Towel  Mills  Ltd.  (Mehtabi),  Pakistan 
Textile,  Quality  Linen  Supply  Corp.  - 
(Quality),  R.l.  WeKving  (R.I.),  Salimah, 
Shaheen,  Shahi  Textiles  (Shahi),  Silver 
Textile  Factory  (Silver),  Sultex 
Industries,  United  Towel  Exporters 
(United).  Universal  Linen  (Universal), 
Nisar,  Khaksar,  Saasoh,  Faisalabed 
Cotton  Product  (Pvt)  Ltd.  (Faislabed), 
Shaheen  International,  and  Ranjha 
Linen  (Ranjha).  On  April  30.  2001.  the 
Department  published  a  notice  of 
initiation  of  administrative  review  of  the 
countervailing  duty  on  cotton  shop 
towels  from  Pakistan,  covering  the 
period  January  1,  2000  through 
December  31,  2000  (66  FR  21310). 

On  November  7.  2001.  we  extended 
the  period  for  completion  of  the 
preliminary  results  pursuant  to  section 
751(a)(3)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  See  Certain  Cotton 
Shop  Towels  From  Pakistan:  Extension 
of  Time  Limit  for  Preliminary  Results  of 
Countervailing  Duty  Administrative 


Review,  66  FR  56276  (November  7. 
2001). 

On  September  17,  2001,  we  received 
a  request  to  withdraw  from  the 
administrative  review  from  Aqil,  Bita, 
Jawad  Brothers,  Pakistan  Textile, 
Salimah,  Shaheen  Textiles,  Nisar, 
Khaksar,  Saasoah,  and  Shaheen 
International.  The  applicable  regulation, 
19  CFR  351.213(d)(1).  states  that  if  a 
party  that  requested  an  administrative 
review  withdraws  the  request  within  90 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  requested 
review,  the  Secretary  will  rescind  the 
review.  Although  the  request  for 
recession  was  made  after  the  90  day 
deadline,  in  accordance  with  19  CFR 
351.213(d)(1),  the  Secretary  may  extend 
this  time  limit  if  the  Secretary  decides 
it  is  reasonable  to  do  so.  Each  of  the 
aforementioned  parties  was  the  only 
party  to  make  a  request  for  its 
administrative  review.  Moreover,  we 
have  received  no  other  comments  by 
any  other  parties  regarding  these 
requests  for  withdrawal  from  the 
administrative  review.  Therefore,  we  are 
rescinding  this  review  of  the 
countervailing  duty  order  on  cotton 
shop  towels  for  these  companies 
covering  the  period  January  1,  2000, 
through  December  3 1 ,  2000. 

In  accordance  with  19  CFR 
351.213(b),  this  review  covers  only 
those  producers  or  exporters  for  which 
a  review  was  specifically  requested.  The 
companies  subject  to  this  review  are  the 
companies  listed  above,  with  the 
exception  of  Aqil,  Bita,  Jawad  Brothers, 
Pakistan  Textile,  Salimah,  Shaheen 
Textiles,  Nisar,  Khaksar,  Saasoah. 
Shaheen  International.  This  review 
covers  seven  programs. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Act  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  part  351  (2001). 

Scope  of  Review 

The  merchandise  subject  to  this 
review  is  cotton  shop  towels.  The 
product  covered  in  this  review  is 
provided  for  under  item  number 
6307.10.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  subheadings  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 


I? I— _I     D. 
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Attribution  of  Subsidies 

Section  351.525  of  the  Department's 
regulations  states  that  the  Department 
will  attribute  subsidies  received  by  two 
or  more  corporations  to  the  products 
produced  by  those  corporations  where 
cross-ownership  exists.  According  to 
section  351.525{b)(6)(vi)  of  the 
Department's  regulations,  cross- 
ownership  exists  between  two  or  more 
corporations  where  one  corporation  can 
use  or  direct  the  individual  assets  of  the 
other  corporation(s)  in  essentially  the 
same  ways  it  can  use  its  own  assets.  In 
this  review,  we  found  that  several  of  the 
respondent  firms  belonged  to  family- 
owned  company-groups  (i.e.,  the  same 
family  owns  companies  A,  B,  and  C). 
All  of  these  family  companies  produce 
and  export  the  subject  merchandise. 
Moreover,  in  most  cases  these  firms 
share  the  same  physical  facilities, 
administrative  services,  and  marketing 
services. 

On  the  basis  of  the  above  facts, 
combined  with  the  fact  that  these 
family-owned  and  controlled 
companies  all  produce  the  subject 
merchandise,  we  preliminarily 
determine  that  loans  under  the  export 
financing  scheme  and  the  sales  tax 
rebates,  programs  previously  found 
countervailable  by  the  Department,  are 
attributable  to  the  total  sales  of  exports 
to  the  United  States  of  that  group  of 
family-related  firms  and  to  the  total 
export  sales  of  that  group  of  family- 
owned  firms,  respectively.  This 
conforms  with  section  351.525(b)(6)(ii) 
of  the  Department's  regulations,  which 
explicitly  states  that  if  two  (or  more) 
corporations  with  cross-ownership 
produce  the  subject  merchandise,  the 
Secretary  will  attribute  the  subsidies 
received  by  either  or  both  corporations 
to  the  products  produced  by  both 
corporations. 

We  preliminarily  determine  that 
cross-ownership  exists  between  the 
following  family  related  companies:  (1) 
Mehtabi/Quality/Fabrico/Ranjha/ 
Ifitkhar/Faislamabad  and  (2)  United/ 
R.I./Universal/Ishaq.  Therefore,  we  have 
calculated  one  rate  for  each  of  these 
family-owned  corporate  groups  and 
have  applied  that  rate  to  each  of  the 
member  companies.  This  finding  is 
consistent  with  our  cross-ownenship 
determination  in  the  administrative 
review  of  this  order  covering  the  period 
January  1. 1999  through  December  31. 
1999.  See  Cotton  Shop  Towels  From 
Pakistan:  Preliminary  Results  and 
Partial  Recission  of  Countervailing  Duty 
Administrative  Review  66  FR  18444 
(April  9.  2001)  [1999  Shop  Towels 
Preliminary)  and  Cotton  Shop  Towels 
From  Pakistan:  Final  Results  of 


Countervailing  Duty  Administrative 
Review,  66  FR  42514  (August  13,  2001) 
(1999  Shop  Towels  Final). 

Use  of  Facts  Available 

Two  of  the  respondents,  Jawwad 
Industries  and  Sultex  responded  to  the 
Department's  initial  questionnaire  but 
failed  to  respond  to  the  supplemental 
questionnaire  with  respect  to  the  Sales 
Tax  Rebate  Program.  Jawwad  Industries 
also  did  not  respond  to  the 
Department's  initial  questionnaire  and 
supplemental  questionnaire  with 
respect  to  short-term  loans  received 
under  the  Export  Financing  Scheme 
(EFS).  Sections  776(a)(2)(A)  and 
776(a)(2)(B)  of  the  Act  provide  for  the 
use  of  facts  available  when  an  interested 
party  withholds  information  that  has 
been  requested  by  the  Department,  or 
when  an  interested  party  fails  to  provide 
the  information  requested  in  a  timely 
manner  and  in  the  form  required.  These 
two  respondents  failed  to  provide 
information  explicitly  requested  by  the 
Department;  therefore,  we  must  resort  to 
the  facts  otherwise  available.  Because 
Jawwad  Industries  and  Sultex  did  not 
respond  to  the  supplemental 
questionnaire,  sections  782(d)  and  (e)  of 
the  Act  are  not  applicable. 

Section  776(b)  of  the  Act  provides 
that  in  selecting  from  among  the  facts 
available,  the  Department  may  use  an 
inference  that  is  adverse  to  the  interests 
of  a  party  if  it  determines  that  a  party 
has  failed  to  cooperate  to  the  best  of  its 
ability.  In  applying  the  facts  otherwise 
available,  the  Department  has 
determined  that  an  adverse  inference  is 
warranted  pursuant  to  776(b)  of  the  Act 
because  the  Department  has  determined 
that  these  respondents  failed  to 
cooperate  to  ihe  best  of  their  ability.  In 
this  review,  the  Department  requested 
additional  information  in  a 
supplemental  questionnaire  from  all 
producers/exporters  covered  by  this 
administrative  review.  However. 
Jawwad  Industries  and  Sultex  did  not 
respond  to  the  supplemental 
questionnaire. 

The  Department  finds  that  by  not 
providing  the  necessary  responses  to  the 
supplemental  questionnaire  issued  by 
the  Department,  Jawwad  Industries  and 
Sultex  have  failed  to  cooperate  to  the 
best  of  their  ability.  Neither  company 
cited  any  reason  for  their  failure  to 
respond.  Therefore,  in  selecting  facts 
available,  the  Department  determines 
that  an  adverse  inference  is  warranted. 

Section  776(b)  of  the  Act  indicates 
that,  when  employing  an  adverse 
inference,  the  Department  may  rely 
upon  information  derived  from  (1)  the 
petition;  (2)  a  final  determination  in  a 
countervailing  duty  or  an  antidumping 


duty  investigation;  (3)  any  previous 
administrative  review,  new  shipper 
review,  expedited  antidumping  review, 
section  753  review;  or  (4)  any  other 
information  placed  on  the  record.  See 
also  19  CFR  section  351.308(c).  As 
discussed  further  below,  as  adverse  facts 
available,  we  are  applying  the  highest 
calculated  rate  for  the  Sales  Tax  Rebate 
Program  and  the  EFS  program. 
Therefore,  we  preliminarily  determine 
the  ad  valorem  rate  for  Jawwad 
Industries  and  Sultex  for  the  Sales  Tax 
Rebate  Program  to  be  1.72  percent  ad 
valorem.  We  also  preliminarily 
determine  the  ad  valorem  rate  for 
Jawwad  Industries  for  the  EFS  program 
to  be  1.11  percent  ad  valorem. 

These  two  respondents  did  not 
provide  the  Department  with  any 
information  to  calculate  a  subsidy  rate 
for  the  Sales  Tax  Rebate  Program.  Under 
the  Sales  Tax  Rebate  program,  the 
Central  Bureau  of  Revenue  provides  a 
rebate  of  sales  taxes  on  domestic  inputs, 
in  this  case  cotton  yarn,  used  in  the 
production  of  exported  products.  See 
Cotton  Shop  Towels  From  Pakistan; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Reviews,  61  FR 
50273,  50275  (September  25  1996)  (1996 
Shop  Towels)  and  Cotton  Shop  Towels 
From  Pakistan;  Final  Results  of 
Countervailing  Duty  Administrative 
Reviews,  62  FR  24082,  24084  (May  2, 
1997)  (1997  Shop  Towels). 

Jawwad  Industries  and  Sultex  did  not 
provide  the  amount  of  sales  tax  rebate 
that  they  received  during  the  period  of 
review  (POR)  under  this  program, 
however  both  did  acknowledge  that 
they  received  a  sales  tax  rebate  in  their 
initial  response.  Therefore,  we  had  to 
use  facts  available  to  determine  the 
benefit  provided  to  the  respondent 
under  this  program.  In  applying  the 
facts  otherwise  available,  the 
Department  has  determined  that  an 
adverse  inference  is  warranted  pursuant 
to  section  776(b)  of  the  Act  because  the 
Department  determined  these 
respondents  failed  to  cooperate  to  the 
best  of  their  ability.  As  adverse  facts 
available,  we  used  the  highest  subsidy 
rate  calculated  for  this  program  in  these 
preliminary  results  of  administrative 
review  which  is  1.72  percent  ad 
valorem. 

In  addition,  Jawwad  Industries 
acknowledged  in  the  initial 
questionnaire  response  that  it  received 
short-term  financing  under  the  EFS 
program,  however,  it  did  not  provide 
any  information  regarding  EFS  loans 
received  or  outstanding  dining  the  POR. 
The  Export  Finance  Scheme,  which  is 
administered  by  the  State  Bank  of 
Pakistan,  grants  short-term  loans  at 
below-market  interest  rates  to  exporters. 
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The  Department  found  this  program 
countervailable  in  the  investigation  (see 
Ck)tton  Shop  Towels  from  Pakistan: 
Final  Affirmative  Countervailing  Duty 
Determination,  49  FR  1408,  1410 
(January  11, 1984))  and  in  all 
subsequent  reviews.  Therefore,  we  had 
to  use  feicts  available  to  determine  the 
benefit  provided  to  Jawwad  Industries 
under  this  program.  In  applying  the 
facts  otherwise  available,  the 
Department  has  determined  that  an 
adverse  inference  is  warranted  pursuant 
to  section  section  776(b)  of  the  Act 
because  the  Department  has  determined 
that  this  respondent  failed  to  cooperate 
to  the  best  of  its  ability.  As  adverse  facts 
available,  we  used  the  highest  subsidy 
rate  calculated  for  this  program  in  these 
preliminary  results  of  administrative 
review  which  is  1.11  percent  ad 
valorem. 

The  rates  do  not  constitute  secondary 
information  and  the  corroboration 
requirement  of  section  776(c)  of  the  Act 
is  not  applicable. 

Analysis  of  Programs 

I.  Programs  Preliminarily  Determined  to 
Confer  Subsidies 

A.  Export  Finance  Scheme 

The  Export  Finance  Scheme  (EFS), 
which  is  administered  by  the  State  Bank 
of  Pakistan,  grants  short-term  loans  at 
below-market  interest  rates  to  exporters. 
The  EFS  has  two  parts.  Under  Part  I, 
exporters  may  obtain  financing  on 
irrevocable  letters  of  credit  or  firm 
export  orders.  Under  Part  II,  exporters 
may  obtain  financing  in  the  form  of  a 
credit  line  based  upon  the  value  of  the 
previous  year's  eligible  exports.  The 
Department  found  this  program 
coimtervailable  in  the  investigation  (see 
Cotton  Shop  Towels  from  Pakistan: 
Final  Affirmative  Countervailing  Duty 
Determination,  49  FR  1408,  1410 
(January  11, 1984))  and  in  all 
subsequent  reviews.  There  has  been  no 
new  information  or  evidence  of  changed 
circumstances  in  this  review  to  warrant 
reconsideration  of  this  program's 
countervailability. 

During  the  current  review  period, 
cotton  shop  towel  exporters  made 
interest  payments  on  loans  obtained 
under  the  EFS.  The  interest  rates  ranged 
between  7  percent  and  8  percent.  Loan 
terms  require  payment  within  a 
maximum  of  180  days.  As  our 
benchmark,  we  used  the  national 
average  commercial  rate  for  short-term 
credit  which  was  reported  by  the 
Government  of  Pakistan  (GOP).  This  rate 
was  13  percent  during  the  period  of 
review  (POR).  We  used  a  national 
average  interest  rate  because  we  could 
not  calculate  company-specific 


benchmark  rates  because  none  of  the 
respondents  received  short-term  loans 
from  commercial  sources  during  the 
POR. 

To  calculate  the  benefit,  we  took  the 
difference  between  the  actual  interest 
paid  and  the  interest  that  would  have 
been  paid  at  the  rates  charged  on 
comparable  commercial  loans.  (See 
1999  Shop  Towels  Preliminary,  66  FR  at 
18445).  We  then  divided  the  benefit 
derived  from  the  EFS  loans  by  the 
respective  companies'  export  sales 
values.  Jawwad  Industries  did  not 
provide  information  regarding  its  short- 
term  loans.  Therefore,  pursuant  to 
sections  776(a)(2)(A)  and  776(b)  of  the 
Act,  we  are  using  as  facts  available  the 
highest  rate  calculated  for  this  program 
in  these  preliminary  results.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  from  this  program  during 
the  period  of  review  to  be  the  following: 


To  calculate  the  benefit  for  the  sales 
tax  rebate  program,  we  divided  the 
amount  of  sales  tax  rebated  to  each 
exporter/manufacturer  by  their  total 
exports  during  the  2000  review  period. 
Two  companies,  Jawwad  Industries  and 
Sultex,  did  not  provide  information 
regarding  their  sales  tax  rebate. 
Therefore,  pursuant  to  sections 
776(a)(2)(A)  and  776(b)  of  the  Act,  we 
are  using  as  facts  available  the  highest 
rate  calculated  for  this  program  in  these 
preliminary  results.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
the  sales  tax  rebate  to  be  the  following: 


Company 

Ad  Valorem  Rate 

Mehtabi 

Quality  

0.15% 
0.15  % 

Fabhco  

Ranjha  

Ititkhar 

Faislamabad 

Shahi 

United     

0.15  % 

0.15  % 

0.15% 

0.15% 

0.00% 

.   1.11% 

R.I 

Univeral 

Ishaq    

1.11% 
1.11% 
1.11% 

Jawwad 

Silver         

1.11% 
0.00% 

Sultex       

0.00% 

Shahi,  Silver,  and  Sultex  did  not  use 
this  program  during  the  period  of 
review. 

B.  Sales  Tax  Program 

The  Central  Bureau  of  Revenue 
administers  the  rebate  of  sales  taxes  on 
both  domestic  and  imported  inputs  used 
in  exported  products.  The  sales  tax 
rebate  is  on  the  f.o.b.  value  of  the  total 
exports.  In  the  investigation  and 
subsequent  reviews,  we  found  this 
program  countervailable  because  the 
GOP  failed  to  establish  the  requisite 
linkage  and  comparison  between  taxes 
paid  and  rebates  provided.  See 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review:  Cotton 
Shop  Towels  from  Pakistan,  58  32104, 
32105  (June  8,  1993)  and  Final  Results 
of  Countervailing  Duty  Administrative 
Review:  Cotton  Shop  Towels  from 
Pakistan,  58  FR  48038  (September  14, 
1993),  and  1999  Shop  Towels 
Preliminary,  66  FR  at  18445.  In  this 
review,  the  GOP  did  not  provide  new 
information  to  establish  the  required 
linkage  between  the  rebates  given  and 
the  indirect  tax  inciured. 


Company 

Ad  Valorem  Rate 

Mehtabi 

Quality .«. 

Fabrico 

Ranjha           

1.72% 
1.72% 
1.72% 
1.72% 

Ititkhar          

1.72% 

Faislamabad  

Shahi                

1.72% 
0.53% 

United  

R.I 

Univeral 

Ishaq  

Jawwad  Irxlustries 

0.00% 
0.00% 
0.00% 
0.00% 
1.72% 

Silver                   

0.05% 

Sultex     

1.72% 

C.  Customs  Duty  Rebate  Program 

The  Central  Bureau  of  Revenue 
administers  this  program  and  provides  a 
customs  duty  rebate  on  imported  inputs 
used  in  exported  products.  The  customs 
duty  rebate  applicable  to  cotton  shop 
towels  diuing  the  review  period  was 
1.70  percent  ad  valorem  on  all  exports 
of  this  merchandise.  All  rebates  are 
calculated  on  the  f.o.b.  value  of  the  total 
exports.  In  the  investigation  and 
subsequent  reviews,  we  foimd  these 
programs  countervailable  because  the 
GOP  failed  to  establish  the  requisite 
linkage  and  comparison  between  the 
duties  paid  and  Uie  rebates  provided.  In 
this  review,  the  GOP  did  not  provide 
new  information  to  establish  the 
required  linkage  between  the  rebates 
given  and  the  indirect  tax  incurred. 
Therefore,  we  preliminarily  determine 
that  the  GOP  provides  the  custom  duty 
rebates  without  regard  to  specific  duties 
incurred  in  the  production  of  shop 
towels  and  that  the  full  amount  of  these 
rebates  are  countervailable  because 
these  rebates  are  contingent  upon  export 
performance.  See  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review:  Cotton  Shop  Towels  from 
Pakistan,  58  FR  at  32105  (June  8, 1993), 
and  Final  Results  of  Countervailing  Duty 
Administrative  Review:  Cotton  Shop 
Towels  from  Pakistan,  58  FR  at  48038 
(September  14, 1993),  and  1999  Shop 
Towels,  66  FR  at  18446. 
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For  the  customs  duty  rebate  program, 
the  cash  rebates  are  earned  on  a  sale- 
by-sale  basis,  and  a  firm  can  precisely 
calculate  the  amount  of  rebate  it  will 
receive  for  each  export  sale  at  the 
moment  the  sale  is  made.  Because  the 
amount  of  these  rebates  is  known  at  the 
time  of  export,  we  calculate  the  benefit 
from  this  rebate  program  on  an  "as- 
earned"  basis  for  all  exporters. 

For  the  customs  duty  rebate  program, 
we  used  the  rate  applicable  to  cotton 
shop  towels  as  shown  in  The  Gazette  of 
Pakistan  the  official  GOP  pubhcation  of 
standard  duty  drawback  notification 
{SRO-172(I)/99  dated  March  1999), 
which  was  1.70  percent  ad  valorem 
during  the  POR.  Therefore,  the  benefit 
for  the  customs  duty  rebate  during  the 
2000  review  period  for  exporters  of  shop 
towels  is  the  following: 


Company 


Al  companies 


Ad  Valorem  Rate 


1.70% 


n.  Program  Preliminarily  Determined 
Not  to  Confer  A  Benefit 

A.Income  Tax  Reductions  on  Export 
Income 

Section  80CC  of  the  Income  Tax 
Ordinance,  1979,  as  amended  by 
Finance  Act,  1999,  requires  commercial 
banks  to  withhold  income  tax  on  all 
foreign  exchange  proceeds  earned  by 
exporters.  The  amount  withheld 
becomes  the  company's  final  tax 
liability  irrespective  of  whether  the 
company  is  profitable.  This  tax  is  paid 
by  the  exporters  in  lieu  of  yearly 
corporate  income  taxes.  For  shop  towel 
exporters,  the  tax  rate  was  0.50  percent 
of  total  export  earnings  through  June  30, 
2000.  As  of  July  1,  2000.  this  tax  rate 
increased  to  0.75  percent  of  total  export 
earnings.  This  program  was  found 
countervailable  in  1997  Shop  Towels, 
(62  FR  at  24084)  and  1999  Shop  Towels 
Preliminary,  66  FR  at  18446.  As  noted 
above,  the  shop  towel  exporters  pay  this 
"export"  tax  instead  of  paying  yearly 
corporate  income  taxes.  Under  the 
Department's  standard  tax  methodology, 
the  benefit  fitjm  the  Income  Tax 
Reduction  Program  would  be  the 
difference  in  the  amoxmt  of  income 
taxes  the  company  would  have  paid 
absent  this  program.  This  amoimt  would 
be  the  difference  in  income  taxes  the 
company  would  have  paid  imder 
Pakistan's  corporate  tax  law  and  the 
actual  amoimt  of  taxes  the  company 
paid  under  the  Income  Tax  Reduction 
Program.  To  determine  whether  the 
respondents  benefitted  fitjm  this 
program,  we  first  calculated  the  income 
tax  which  would  have  been  paid  using 
the  corporate  tax  rate  of  35  percent 


which  is  levied  on  a  company's  net 
profit.  We  then  compared  what  the 
company  would  have  paid  in  income 
taxes  to  the  actual  amoxmt  of  taxes 
which  they  paid  under  this  program. 
Using  this  methodology,  we  determined 
that  the  actual  amount  of  taxes  paid 
under  this  program  was  higher  than  the 
amount  the  respondents  would  have 
paid  in  income  taxes.  Thus,  the 
companies  did  not  receive  a  reduction 
in  income  taxes  under  this  program 
during  the  POR.  Therefore,  we 
preliminarily  determine  that  this 
program  did  not  confer  a  benefit  during 
the  POR. 

in.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

A.  Rebate  of  Excise  Duty 

B.  Export  Credit  Insurance 

C.  Import  Duty  Rebates 

Preliminary  Results  of  Review 

In  accordance  with  19  CFR 
351.221(b)(4)(i),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1,  2000,  through  December  31, 
2000,  we  preliminarily  determine  the 
net  subsidy  to  be  the  following: 


Company 


Mehtabi 

Quality 

Fabrico  

Ranjha  

Ititkhar 

Faislamat>ad 

Shahi 

United 

R.I 


Univeral 

Ishaq  

Jawwad  Industries 

Silver 

Sultex 


Ad  Vatorem  Rate 


3.57% 
3.57% 
3.57% 
3.57% 
3.57% 
3.57% 
2.23% 
2.81% 
2.81% 
2.81% 
2.81% 
4.53% 
1.75% 
3.42% 


ff  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  Customs  to  assess 
countervailing  duties  at  the  rates  listed 
above,  as  a  percentage  of  the  f.o.b. 
invoice  price  on  shipments  from  the 
above  companies  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  coimtry-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 


the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
351.213(b).  Pursuant  to  19  CFR 
351.212(c),  for  all  companies  for  which 
a  review  was  not  requested,  duties  must  , 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously 
determined.  As  such,  the  countervailing 
duty  cash  deposit  rate  applicable  to  a 
company  can  no  longer  change,  except 
pursuant  to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torrington 
Company  v.  United  States,  822  F.  Supp. 
782  (Crr  1993)  and  Floral  Trade  Council 
V.  United  States,  822  F.  Supp.  766  (CIT 
1993).  Therefore,  the  cash  deposit  rates 
for  all  companies  except  those  covered 
by  this  review  will  be  imchanged  by  the 
results  of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  coimtry-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  are  those 
established  in  the  most  recently 
completed  administrative  proceeding 
conducted  under  the  URAA.  If  such  a 
review  has  not  been  conducted,  the  rate 
established  in  the  most  recently 
completed  administrative  proceeding 
pursuant  to  the  statutory  provisions  that 
were  in  effect  prior  to  the  URAA 
amendments  is  applicable.  These  rates 
shall  apply  to  all  non-reviewed 
companies  until  a  review  of  a  company 
assigned  these  rates  is  requested.  In 
addition,  for  the  period  January  1,  2000, 
through  December  31 ,  2000,  the 
assessment  rates  applicable  to  all  non- 
reviewed  companies  covered  by  this 
order  are  the  cash  deposit  rates  in  effect 
at  the  time  of  entry. 

Public  Comment 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  coimection  with  these 
preliminary  results  within  five  days 
after  the  date  of  the  public 
annoimcement  of  this  notice.  Pursuant 
to  19  CFR  351.309,  interested  parties 
may  submit  written  comments  in 
response  to  these  preliminary  results. 
Unless  otherwise  indicated  by  the 
Department,  case  briefs  must  be 
submitted  within  30  days  after  the  ddte 
of  publication  of  this  notice,  and 
rebuttal  briefe,  limited  to  ^irguments 
raised  in  case  briefs,  must  be  submitted 
no  later  than  five  days  after  the  time 
limit  for  filing  case  briefs,  unless 
otherwise  specified  by  the  Department. 
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Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument:  (1)  a  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argument.  Parties  submitting  case  and/ 
or  rebuttal  briefs  are  requested  to 
provide  the  Department  copies  of  the 
public  version  on  disk.  Case  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f).  Also,  pursuant  to  19 
CFR  351.310.  within  30  days  of  the  date 
of  publication  of  this  notice,  interested 
parties  may  request  a  public  hearing  on 
arguments  to  be  raised  in  the  case  and 
rebuttal  briefs.  Unless  the  Secretary 
specifies  otherwise,  the  hearing,  if 
requested,  will  be  held  two  days  after 
the  date  for  submission  of  rebuttal 
briefs,  that  is.  thirty-seven  days  after  the 
date  of  publication  of  these  preliminary 
results. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  351.309(c)(ii).  are  due.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case,  or  rebuttal 
brief  or  at  a  hearing. 

This  administrative  review  is  issued 
and  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act  (19  use  1675(a)(1)  and  19  USC 
1677f(i)(l)). 

Dated:  April  1,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  02-6444  Filed  4-5-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  AdminlstratkMi 

[C-475-ai9] 

Certain  Pasta  From  Italy:  Preliminary 
Results  and  Partial  Rescission  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  partial  rescission  of  countervailing 
duty  administrative  review. 

summary:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  countervailing  duty  order  on 


certain  pasta  from  Italy  for  the  period 
January  1,  2000.  through  December  31, 
2000.  We  preliminarily  find  that  certain 
producers/exporters  have  received 
countervailable  subsidies  during  the 
period  of  review.  If  the  final  results 
remain  the  same  as  these  preliminary 
results,  we  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
"Preliminary  Results  of  Review"  section 
of  this  notice. 

Because  its  request  for  review  was 
withdrawn,  we  are  rescinding  this 
review  for  company  N.  Puglisi  &  F. 
Industria  Paste  Alimentari  S.p.A. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
(see  the  "Public  Comment"  section  of 
this  notice). 

EFFECTIVE  DATE:  April  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Matney,  AD/CVD  Enforcement, 
Group  I.  Office  1.  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-1778. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  ("URAA")  effective 
January  1, 1995  ("the  Act").  Unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(April  2001). 

Case  History 

The  Department  published  the 
countervailing  duty  order  on  certain 
pasta  from  Italy  on  July  24, 1996  (Notice 
of  Countervailing  Duty  Order  and 
Amended  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  From  Italy,  61  FR  38544). 
On  July  2,  2001,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  of  this 
countervailing  duty  order  for  calendar 
year  2000  (Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation.  66  FR  34910).  We 
received  review  requests  for  five 
producers/exporters  of  Italian  pasta.  We 
initiated  our  review  on  August  20,  2001 
(Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  43570). 

This  administrative  review  of  the 
order  covers  the  following  producers/ 


exporters  of  the  subject  merchandise: 
F.Ui  De  Cecco  di  Filippo  Fara  S.  Martino 
S.p.A.  ("De  Cecco"),  Delverde  S.p.A. 
("Delverde"),  Italian  American  Pasta 
Company,  S.r.L.  ("lAPC"),  and  Ubor 
S.r.L.  ("Labor")  and  26  programs. 
On  October  19,  2001,  we  issued 
countervailing  duty  questionnaires  to 
the  Commission  of  the  European  Union 
("EC"),  the  Government  of  Italy  ("GOI"), 
and  the  producers/exporters  of  the 
subject  merchandise.  We  received 
responses  to  our  questionnaires  in 
November  and  December  2001,  and 
issued  supplemental  questionnaires  in 
February  2002.  Responses  to  the 
supplemental  questionnaires  were 
received  in  February  and  March  2002. 


Partial  Rescission 

As  noted  above,  N.  Puglisi  &  F. 
Industria  Paste  Alimentari  S.p.A. 
("Puglisi"),  one  of  the  respondents, 
withdrew  its  request  for  review  on 
November  2,  2001.  Because  this  request 
for  withdrawal  was  timely  filed,  we  are 
rescinding  this  review  with  respect  to 
this  company  (see  19  CFR 
351.213(d)(1)).  We  will  instruct  the  U.S. 
Customs  Service  to  liquidate  any  entries 
from  Puglisi  during  the  POR  and  to 
assess  countervailing  duties  at  the  rate 
that  was  applied  at  the  time  of  entry. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
diarket,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions.  < 

Excluded  from  the  scope  of  this 
review  are  refrigerated,  itozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white.  Also  excluded  are  imports  of 
organic  pasta  bom  Italy  that  are 
accompanied  by  the  appropriate 
certificate  issued  by  the  Istituto 
Mediterraneo  di  Certificazione, 
Bioagricoop  S.c.r.l.,  QC&l  International 
Services,  Ecocert  Italia,  the  Conzorzio 
per  il  ControUo  dei  Prodotti  Biologici. 
Associazione  Italiana  per  I'Agricoltura 
Biologica.  or  Codex  S.r.L. 

The  merchandise  subject  to  review  is 
currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
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("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  subject 
to  the  order  is  dispositive. 

Scope  Ridings 

The  Department  has  issued  the 
following  scope  rulings  to  date: 

(1)  On  August  25,  1997,  the 
Department  issued  a  scope  ruling  that 
multicolored  pasta,  imported  in  kitchen 
display  bottles  of  decorative  glass  that 
are  sealed  with  cork  or  paraffin  and 

;      bound  with  raffia,  is  excluded  from  the 
scope  of  the  coimtervailing  duty  order. 
(See  August  25. 1997  memorandiun 
from  Edward  Easton  to  Richard 
Moreland.  which  is  on  file  in  CRU  in 
Room  B-099  of  the  main  Commerce 
building.) 

(2)  On  July  30. 1998,  the  Department 
issued  a  scope  ruling,  finding  that 
multipacks  consisting  of  six  one-pound 
packages  of  pasta  that  are  shrink- 
wrapped  into  a  single  package  are 
within  the  scope  of  the  countervailing 
duty  order.  (See  July  30. 1998  letter 
from  Susan  H.  Kuhbach,  Acting  Deputy 
Assistant  Secretary  for  Import 
Administration,  to  Barbara  P.  Sidari, 
Vice  President.  Joseph  A.  Sidari 
Company.  Inc..  which  is  on  file  in  the 
CRU.) 

(3)  On  October  26, 1998,  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  may  be 
within  the  scope  of  the  coimtervailing 
duty  order.  On  May  24, 1999,  we  issued 
a  final  scope  ruling  finding  that, 
effective  October  26,  1998,  pasta  in 
packages  weighing  or  labeled  up  to  (and 
including)  five  poimds  four  ounces  is 
within  the  scope  of  the  countervailing 
duty  order.  (See  May  24,  1999 
memorandum  frxjm  John  Brinkmann  to 
Richard  Moreland,  which  is  on  file  in 
the  CRU.) 

Period  of  Review 

The  period  of  review  ("POR")  for 
which  we  are  measuring  subsidies  is 
from  January  1,  2000,  through  December 
31,  2000. 

Attribution  of  Subsidies 

)  De  Cecco:  De  Cecco  has  responded  on 
behalf  of  two  members  of  the  De  Cecco 
Group:  F.Ui  De  Cecco  di  Filippo  Fara 
San  Martino  S.p.A.  ("Pastificio")  and 
Molino  e  Pastificio  F.lli  De  Cecco  S.p.A. 
("Pescara").  Pastificio  and  Pescara 
manufacture  pasta  for  sale  in  Italy  and 
the  United  States.  Pastifico  and  Pescara 
are  directly  or  indirectly  100  percent- 
owned  by  members  of  the  De  Cecco 
family.  Effective  January  1, 1999, 


Molino  F.lli  De  Cecco  di  Filippo  S.p.A. 
("Molino")  a  third  member  of  the  De 
Cecco  Group  on  whose  behalf  De  Cecco 
responded  in  the  fourth  administrative 
review,  was  merged  with  Pastifico  and 
ceased  to  be  a  separate  entity.  The 
Department  will  continue  to  consider 
countervailable  any  benefits  received  by 
Molino  in  past  administrative  reviews 
and  allocated  over  a  period  that  extends 
into  or  beyond  the  current  POR.  In 
accordance  with  section  351.525(b)(6)(i) 
and  (ii)  of  the  regulations,  we  are 
attributing  subsidies  received  by 
Pastificio  and  Pescara  to  the  combined 
sales  of  both. 

Delverde:  Consistent  with  section 
351.525(b)(6)(ii)  of  the  regulations  and 
the  most  recent  administrative  review  of 
this  order,  we  have  continued  to  treat 
the  two  affiliated  companies,  Delverde 
and  Tanuna.  as  separate  respondents 
(see,  Certain  Pasta  from  Italy:  Final 
Results  of  Fourth  Administrative 
Review,  66  FR  64214,  December  12, 
2001  ("Fourth  Review— Final  Results"). 
Thus,  subsidies  received  by  Delverde 
have  been  assigned  solely  to  that 
company.  Tamma  is  not  being  reviewed, 
and  no  subsidies  received  by  Tamma 
have  been  attributed  to  Delverde. 

Labor:  Labor  has  responded  on  behalf 
of  itself  and  Pastificio  Balzano  s.r.l. 
("Balzano"),  which  was  established  by 
Labor  on  March  31.  2000.  During  the 
POR.  Balzano  had  no  sales,  assets, 
employees,  or  operational  activities,  and 
received  no  benefits  from  the  GOI.  Labor 
had  no  other  affiliates  during  the  POR. 

lAPC:  lAPC  has  no  affiliated 
companies  located  in  Italy,  and  has 
therefore  responded  only  on  its  own 
behalf. 

Subsidies  Valuation  Information 

Benchmarks  for  Long-term  Loans  and 
Discount  Rates:  In  accordance  with 
section  351.505(a)(1)  and  351.524(d)(3) 
of  the  regulations,  we  have  used  the 
amount  the  company  actually  paid  on  a 
comparable  commercial  loan  as  the 
benchmark/discount  rate,  when  the 
company  had  a  commercial  loan  in  the 
same  year  as  the  government  loan  or 
grant.  However,  there  were  several 
instances  where  a  company  did  not  take 
out  any  loans  which  could  be  used  as 
benchmarks/discount  rates  in  the  years 
in  which  the  government  grants  or  loans 
lander  review  were  received.  In  these 
instances,  consistent  with  section 
351.505(a)(3)(ii)  of  the  regulations,  we 
used  a  national  average  interest  rate  for 
a  comparable  commercial  loan. 
Specifically,  for  years  prior  to  1995,  we 
used  the  Bank  of  Italy  reference  rate, 
adjusted  upward  to  reflect  the  mark-up 
an  Italian  commercial  bank  would 
charge  a  corporate  customer,  as  the 


benchmark  interest  rate  for  long-term 
loans  and  as  the  discount  rate.  For 
subsidies  received  in  1995  and  later,  we 
used  the  Italian  Bankers'  Association 
("ABI")  interest  rate,  increased  by  the 
average  spread  charged  by  banks  on 
loans  to  commercial  customers  plus  an 
amount  for  bank  charges. 

Allocation  Period:  In  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Pasta  ("Pasta") 
from  Italy.  61  FR  30288,  June  14,  1996, 
("Pasta  Investigation"),  the  Department 
used  as  the  allocation  period  for  non- 
recurring subsidies  the  average  useful 
life  ("AUL")  of  renewable  physical 
assets  in  the  food-processing  industry  as 
recorded  in  the  Internal  Revenue 
Service's  1977  Class  Life  Asset 
Depreciation  Range  System  ("the  IRS 
tables"),  i.e.,  12  years.  However,  the 
U.S.  Court  of  International  Trade 
("CIT")  ruled  against  this  allocation 
methodology  for  non-recurring 
subsidies  (see  British  Steel  pic  v.  United 
States,  879  F.Supp.  1254. 1289  (CIT 
1995)  ("British  Steel  /")).  In  accordance 
with  the  CIT's  remand  order,  the 
Department  determined  that  the  most 
reasonable  method  of  deriving  the 
allocation  period  for  non-recurring 
subsidies  was  a  company-specific  AUL 
of  renewable  physical  assets.  This 
remand  determination  was  affirmed  by 
the  err  on  June  4, 1996  (see  British  Steel 
pic  V.  United  States,  929  F.Supp.  426, 
439  (CIT  1996)  ("British  Steel  ID). 

Consistent  with  the  ruling  in  British 
Steel  II,  we  developed  company-specific 
AULs  in  the  first  and  second 
administrative  reviews  of  this  order  (see 
Certain  Pasta  from  Italy:  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  63  FR  43905,  43906,  August  17, 
1998  ("First  Review— Final  Results") 
and  Certain  Pasta  from  Italy:  Final 
Results  of  the  Second  Countervailing 
Duty  Administrative  Review.  64  FR 
44489.  44490-91.  August  16,  1999 
("Second  Review— Final  Results").  We 
used  these  company-specific  AULs  to 
allocate  any  non-recurring  subsidies 
that  were  not  countervailed  in  the 
investigation.  However,  for  non- 
recurring subsidies  which  had  already 
been  coimtervailed  in  the  investigation, 
the  Department  used  the  original 
allocation  period,  i.e.,  12  years,  because 
it  was  deemed  neither  reasonable  nor 
practicable  to  reallocate  those  subsidies 
over  a  different  time  period.  This 
methodology  was  consistent  with  our 
approach  in  Certain  Carbon  Steel 
Products  from  Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  62  FR  16549  (April  7,  1997). 
The  third  review  of  this  order  was 
subject  to  section  351.524(d)(2)  of  the 
regulations.  Under  this  regulation,  the 
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Department  will  use  the  AUL  in  the  IRS 
tables  as  the  allocation  period,  unless  a 
party  can  show  that  the  IRS  tables  do 
not  reasonably  reflect  the  company- 
speciBc  AUL  or  the  country-wide  AUL 
for  the  industry.  If  a  party  can  show  that 
either  of  these  time  periods  differs  from 
the  AUL  in  the  IRS  tables  by  one  year 
or  more,  the  Department  will  use  the 
company-specific  AUL  or  the  country- 
wide AUL  for  the  industry  as  the 
allocation  period.  In  Certain  Pasta  from 
Italy:  Final  Results  of  Third 
Administrative  Review,  66  FR  11269. 
February  23,  2001  ["Third  Review- 
Final  Results"),  all  subsidies  received  in 
the  POR  were  assigned  a  12-year 
allocation  period,  consistent  with  the 
IRS  tables. 

In  the  current  review,  no  respondent 
has  contested  the  12-year  AUL  in  the 
IRS  tables.  Therefore,  we  are  assigning 
a  12-year  allocation  period  to  non- 
recurring subsidies  received  in  the  POR. 
as  well  as  any  non-recurring  subsidies 
received  in  prior  years  by  companies 
that  were  not  included  in  previous 
reviews. 

Change  in  Ownership 

In  1991,  Delverde  purchased  a  pasta 
factory  from  an  unaffiliated  party.  Thfr 
previous  owner  of  the  purchased  factory 
had  received  non-recurring 
coimtervailable  subsidies  prior  to  the 
transfer  of  ownership.  In  Third 
Review— Final  Results,  the  Department 
applied  the  methodology  it  developed  to 
comply  with  the  Court  of  Appeals  for 
the  Federal  Circuit's  decision  in 
Delverde  v.  United  States.  202  F.3rd 
1360. 1369  (Fed.  Cir.  2000).  to 
Delverde's  purchase  of  the  pasta  factory. 
We  determined  that  the  post-sale  entity 
was,  for  all  intents  and  purposes,  the 
same  "person"  as  the  pre-sale  entity. 
Consequently,  all  the  elements  of  a 
subsidy  are  established  with  regard  to 
the  post-sale  Delverde  and  it  continues 
to  benefit  in  full  from  all  of  the 
subsidies  that  were  provided  to  the 
previous  owner  prior  to  the  sale  of  the 
pasta  factory. 

No  new  information  has  been 
submitted  in  this  review  to  warrant 
reconsideration  of  our  determination 
regarding  the  countervailability  of  these 
subsidies.  Therefore,  we  have  included 
these  subsidies  in  the  countervailing 
duty  rate  caladated  for  Delverde. 

Analysis  of  Programs 

/.  Programs  Preliminarily  Determined  to 
Confer  Subsidies 

1.  Law  64/86  Industrial  Development 
Grants 

Law  64/86  provided  assistance  to 
promote  development  in  the 


Mezzogiomo  (the  south  of  Italy).  Grants 
were  awarded  to  companies 
constructing  new  plants  or  expanding  or 
modernizing  existing  plants.  Pasta 
companies  were  eligible  for  grants  to 
expand  existing  plants  but  not  to 
establish  new  plants  because  the  market 
for  pasta  was  deemed  to  be  close  to 
saturated.  Grants  were  made  only  after 
a  private  credit  institution  chosen  by  the 
applicant  made  a  positive  assessment  of 
the  project.  (Loans  were  also  provided 
under  Law  64/86;  see  below.)  In  1992, 
the  Italian  Parliament  abrogated  Law  64/ 
86  and  replaced  it  with  Law  488/92  [see 
below).  This  decision  became  effective 
in  1993.  However,  companies  whose 
projects  had  been  approved  prior  to 
1993  were  authorized  to  continue 
receiving  grants  under  Law  64/86  after 
1993. 

De  Cecco  and  Delverde  received 
grants  under  Law  64/86  which 
conferred  a  benefit  during  the  POR. 

In  Pasta  Investigation,  the  Department 
determined  that  these  grants  confer  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 
They  are  a  direct  transfer  of  funds  from 
the  GOI  bestowing  a  benefit  in  the 
amount  of  the  grant.  Also,  these  grants 
were  foimd  to  be  regionally  specific 
within  the  meaning  of  section 
771(5A)(D)(iv)  of  the  Act.  In  this  review, 
neither  the  GOI  nor  the  responding 
companies  have  provided  new 
information  which  would  warrant 
reconsideration  of  our  determination 
that  these  grants  are  countervailable 
subsidies. 

In  Pasta  Investigation,  the  Department 
treated  the  industrial  development 
grants  as  non-recurring.  No  new 
information  has  been  placed  on  the 
record  of  this  review  that  would  cause 
us  to  depart  from  this  treatment.  Also, 
consistent  with  our  treatment  of  these 
grants  in  the  Third  Review — Final 
Results,  for  companies  which 
previously  have  been  investigated  or 
reviewed,  we  have  continued  to  expense 
or  allocate  grants  disbursed  prior  to 
1998  (the  POR  in  the  third  review) 
according  to  the  practice  in  place  at  the 
time  of  the  investigation  or  review.  [See 
Countervailing  Duties  (Proposed  Rules), 
54  FR  23366.  23384  (19  CFR 
355.49(a)(3))  (May  31. 1989).)  For  grants 
disbursed  in  1998,  1999  and  this  POR. 
2000.  we  have  followed  the 
methodology  described  in  section 
351.524(b)(2)  of  our  new  coimtervailing 
duty  regulations,  which  directs  us  to 
allocate  over  time  those  non-recurring 
grants  whose  total  authorized  amount 
exceeds  0.5  percent  of  the  recipient's 
sales  in  the  year  of  authorization.  Where 
the  total  amount  authorized  is  less  than 
0.5  percent  of  the  recipient's  sales  in  the 


year  of-authorization,  the  benefit  is 
countervailed  in  full  (i.e..  "expensed") 
in  the  year  of  receipt.  We  have  also 
applied  the  methodology  described  in 
section  351.524(b)(2)  of  the  regulations 
to  grants  approved  prior  to  1998  for 
companies  diat  were  not  previously 
investigated  or  reviewed. 

We  used  the  grant  methodology 
described  in  section  351.524(d)  of  the 
regulations  to  calculate  the 
coimtervailable  subsidy  from  those 
grants  that  were  allocated  over  time.  We 
divided  the  benefit  received  by  each 
company  in  the  POR  by  its  total  sales, 
or  total  pasta  sales,  as  appropriate,  in 
the  POR. 

On  this  basis,  we  preliminarily 
determine  the  coimtervailable  subsidy  . 
from  the  Law  64/86  industrial 
development  grants  to  be  0.82  percent 
ad  valorem  for  De  Cecco  and  1.23 
percent  ad  valorem  for  Delverde. 

2.  Law  488/92  Industrial  Development 
Grants 

In  1986,  the  European  Union  ("EU") 
initiated  an  investigation  of  the  GOI's 
regional  subsidy  practices.  As  a  result  of 
this  investigation,  the  GOI  changed  the 
regions  eligible  for  regional  subsidies  to 
include  depressed  areas  in  central  and 
northern  Italy  in  addition  to  the 
Mezzogiomo.  After  this  change,  the 
areas  eligible  for  regional  subsidies  are 
the  same  as  those  classified  as  Objective 
1,  Objective  2,  and  Objective  5(b)  areas 
by  the  EU  (see  "European  Social  Fund" 
section  below).  The  new  policy  was 
given  legislative  form  in  Law  488/92 
under  which  Italian  companiies  in  the 
eligible  sectors  (manufactm"ing,  mining, 
and  certain  business  services)  may 
apply  for  industrial  development  grants. 
(Loans  are  not  provided  under  Law  488/ 
92.) 

Law  488/92  grants  are  made  only  after 
a  preliminary  examination  by  a  bank 
authorized  by  the  Ministry  of  Industry. 
On  the  basis  of  the  findings  of  this 
preliminary  examination,  the  Ministry 
of  Industry  ranks  the  companies 
applying  for  grants.  The  ranking  is 
based  on  indicators  such  as  the  amount 
of  capital  the  company  will  contribute 
from  its  own  funds,  the  nimiber  of  jobs 
created,  regional  priorities,  etc.  Grants 
are  then  made  based  on  this  ranking. 

De  Cecco  and  Delverde  received 
grants  under  Law  488/92  which 
conferred  a  benefit  dining  the  POR. 

Industrial  development  grants  under 
Law  488/92  were  found  countervailable 
in  Second  Review — ^Fjna7  Results.  The 
grants  are  a  direct  transfer  of  funds  from 
^e  GOI  bestowing  a  benefit  in  the 
amount  of  the  grant.  Also,  these  grants 
were  found  to  be  regionally  specific 
within  the  meaning  of  section 
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771(5A)(D)(iv)  of  the  Act.  In  this  review, 
neither  the  GOI  nor  the  responding 
companies  have  provided  new 
information  which  would  warrant 
reconsideration  of  our  determination 
that  these  grants  are  countervailable 
subsidies. 

In  Second  Review— Final  Results,  the 
Department  treated  industrial 
development  grants  under  Law  488/92 
as  non-recurring.  No  new  information 
has  been  placed  on  the  record  of  this 
review  that  would  cause  us  to  depart 
frt)m  this  treatment.  We  expensed  or 
allocated  these  grants  according  to  the 
methodology  applied  to  the  Law  64/86 
industrial  development  grants  discussed 
above. 

We  used  the  grant  methodology  as 
described  in  section  351.524(d)  of  the 
regulations  to  calculate  the  subsidy  for 
those  grants  that  were  allocated  over 
time.  We  divided  the  benefits  received 
by  each  company  in  the  POR  by  its  total 
sales,  or  total  pasta  sales,  as  appropriate, 
in  the  POR. 

On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
from  the  Law  488/92  industrial 
development  grants  to  be  0.34  percent 
ad  valorem  for  De  Cecco  and  0.60 
percent  ad  valorem  for  Delverde. 

3.  Law  64/86  Industrial  Development 
Loans 

hi  addition  to  the  industrial 
development  grants  discussed  above. 
Law  64/86  also  provided  reduced  rate 
industrial  development  loans  with 
interest  contributions  paid  by  the  GOI 
on  loans  taken  by  companies 
constructing  new  plants  or  expanding  or 
modernizing  existing  plants  in  th6 
Mezzogiomo.  For  the  reasons  discussed 
above,  pasta  companies  were  eligible  for 
interest  contributions  to  expand  existing 
plants,  but  not  to  establish  new  plants. 
The  interest  rates  on  these  loans  were 
set  at  the  reference  rate  with  the  GOI's 
interest  contributions  serving  to  reduce 
this  rate.  Although  Law  64/86  was 
abrogated  in  1992  (effective  1993), 
projects  approved  prior  to  1993,  were 
authorized  to  receive  interest  subsidies 
after  1993. 

De  Cecco  and  Delverde  had  Law  64/ 
86  industrial  development  loans 
outstanding  during  the  POR. 

In  Pasta  Investigation,  the  Department 
determined  that  the  Law  64/86  loans 
confer  a  countervailable  subsidy  within 
the  meaning  of  section  771(5)  of  the  Act. 
They  are  a  direct  transfer  of  funds  from 
the  GOI  providing  a  benefit  in  the 
amount  of  the  difference  between  the 
benchmark  interest  rate  and  the  interest 
rate  paid  by  the  companies  after 
accounting  for  the  GOI's  interest 
contributions.  Also,  these  loans  were 


found  to  be  regionally  specific  within 
the  meaning  of  section  771(5A)(D)(iv)  of 
the  Act.  In  this  review,  neither  the  GOI 
nor  the  responding  companies  have 
provided  new  information  which  would 
warrant  reconsideration  of  our 
determination  that  these  loans  are  a 
countervailable  subsidy. 

In  accordance  with  section 
351.505(c)(2)  of  the  regulations,  we 
calculated  the  benefit  for  the  POR  by 
computing  the  difference  between  the 
payments  the  loan  recipients  made  on 
their  Law  64/86  loans  during  the  POR 
and  the  payments  the  companies  would 
have  made  on  a  comparable  commercial 
loan.  We  divided  the  benefit  received  by 
each  company  by  its  total  sales  or  total 
pasta  sales,  as  appropriate,  in  the  POR. 

On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
from  the  Law  64/86  industrial 
development  loans  to  be  0.52  percent  ad 
valorem  for  De  Cecco  and  0.25  percent 
ad  valorem  for  Delverde. 

4.  Law  341/95  Interest  Contributions  on 
Debt  Consolidation  Loans 

Law  85/95  created  the  Fondo  di 
Garanzia  aimed  at  improving  the 
financial  structure  of  small-  and 
medium-sized  companies  located  in  EU 
Objective  1  areas  (see,  "European  Social 
Fund"  section  below).  Under  Article  2 
of  Law  341/95,  monies  from  the  Fondo 
di  Garanzia  are  used  to  make  interest 
contributions  on  debt  consolidation 
loans  obtained  by  eligible  companies. 
The  company  first  enters  into  a  loan 
contract  with  a  commercial  bank.  Then, 
the  contract  is  submitted  to  the 
approving  authority.  After  approval,  the 
loan  is  made. 

De  Cecco  had  a  Law  341/95  debt 
consolidation  loan  outstanding  during 
the  POR. 

We  preliminarily  determine  that  the 
interest  contributions  on  this  loan 
confer  a  countervailable  subsidy  within 
the  meaning  of  section  771(5)  of  the  Act. 
They  are  a  direct  transfer  of  funds  from 
the  GOI  providing  a  benefit  in  the 
amoimt  of  the  interest  contributions. 
Also,  these  interest  contributions  are 
regionally  specific  within  the  meaning 
of  section  771(5A)(D)(iv)  of  the  Act. 

Because  De  Cecco  anticipated 
receiving  the  interest  contributions 
when  it  applied  for  the  debt 
consolidation  loan,  we  are  calculating 
the  amount  of  the  subsidy  as  if  this  were 
a  reduced  interest  loan  (see,  section 
351.508(c)(2)  of  the  regulations).  Thus, 
we  have  divided  the  interest 
contributions  received  by  De  Cecco  in 
the  POR  by  De  Cecco's  total  sales  in  the 

POR. 

On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 


fit)m  interest  contributions  under  Law 
341/95  to  be  0.02  percent  ad  valorem' for 
De  Cecco. 

5.  Social  Security  Reductions  and 
Exemptions — Sgravi 

Italian  law  allows  companies, 
particularly  those  located  in  the 
Mezzogiomo,  to  use  a  variety  of 
exemptions  and  reductions  ("sgravi")  of 
the  payroll  contributions  that  employers 
make  to  the  Italian  social  security 
system  for  health  care  benefits, 
pensions,  etc.  The  sgravi  benefits  are 
regulated  by  a  complex  set  of  laws  and 
regulations  and  are  sometimes  linked  to 
conditions  such  as  creating  more  jobs. 
The  benefits  under  some  of  these  laws 
(e.g.,  Laws  183/76  and  449/97)  are 
available  only  to  companies  located  in 
the  Mezzogiomo  and  other 
disadvantaged  regions.  Other  laws  (e.g., 
Laws  407/90  and  863/84)  provide 
benefits  to  companies  all  over  Italy,  but 
the  level  of  benefits  is  higher  for 
companies  in  the  south  than  for 
companies  in  other  parts  of  the  country. 

The  various  laws  identified  as  having 
provided  sgravi  benefits  during  the  POR 
are:  Law  183/76,  Law  407/90,  Law  863/ 
84,  Law  449/97,  and  Law  448/98.  (Laws 
449/97  and  448/98  are  related  and 
sometimes  referred  to  jointly  as  "Sgravi 
Capitario.")  All  the  respondent 
companies  in  this  review,  other  than 
lAPC  which  is  not  located  in  the 
Mezzogiomo,  received  some  form  of 
sgravi  benefits  during  the  POR.  ' 

In  Pasta  Investigation  and  subsequent 
reviews,  the  Department  determined 
that  the  various  forms  of  social  security 
reductions  and  exemptions  confer 
countervailable  subsidies  within  the 
meaning  of  section  771(5)  of  the  Act. 
They  represent  revenue  foregone  by  the 
GOI  bestowing  a  benefit  in  the  amount 
of  the  savings  received  by  the 
companies.  Also,  they  were  found  to  be 
regionally  specific  withiathe  meaning 
of  section  771(5A)(D)(iv)  of  the  Act 
because  they  were  limited  to  companies 
in  the  Mezzogiomo  or  because  the 
higher  levels  of  benefits  were  limited  to 
companies  in  the  Mezzogiomo.  In  this 
review,  neither  the  GOI  nor  the 
responding  companies  provided  new 
information  which  would  warrant 
reconsideration  of  our  determination 
that  these  tax  savings  are  a 
countervailable  subsidy. 

In  accordance  with  section  351.524(c) 
of  the  regulations  and  consistent  with 
our  methodology  in  the  investigation 
and  previous  reviews,  we  have  treated 
social  security  reductions  and 
exemptions  as  recurring  benefits.  To 
calculate  the  countervailable  subsidy, 
we  divided  each  company's  savings  in 
social  security  contributions  during  the 
POR  by  that  company's  total  sales  in  the 
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POR.  In  those  instances  where  the 
applicable  law  provided  a  higher  level 
of  benefits  to  companies  based  on  their 
location,  we  divided  the  amount  of  the 
sgravi  benefits  that  exceeded  the 
amount  available  to  companies  in  other 
parts  of  Italy  by  the  recipient  company's 
total  sales  in  the  POR  (see.  section 
351.503(d)(1)  of  the  regulations). 

In  its  November  26.  2001 
questionnaire  response,  Delverde 
requested  that  it  receive  an  offset  or 
credit  against  current  sgravi  benefits  to 
reflect  repayment  of  certain  sgravi 
benefits  received  in  the  past. 
Specifically,  because  Molise  and 
Abruzzo  have  lost  their  status  as  regions 
entitled  to  hi^er  benefit  levels, 
Delverde  has  begun  repayment  of 
benefits  it  received  between  December 
1, 1994  and  November  30,  1996. 

Consistent  with  our  finding  in  Fourth 
Review— Final  Results,  Comment  7. 
because  the  repayments  made  by 
Delverde  relate  to  prior  reciuxing 
subsidies  previously  countervailed  and 
because  countervailing  duties  have 
already  been  assessed  on  the  relevant 
imports  of  pasta,  we  have  not  credited 
the  repayment  of  these  past  benefits 
against  current  sgravi  benefits  because 
they  do  not  qualify  as  a  permissible 
offset  within  the  meaning  of  section 
771(6)  of  the  Act. 

On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
from  the  sgravi  program  to  be  0.08 
percent  ad  valorem  for  De  Cecco,  0.17 
percent  ad  valorem  for  Delverde,  and 
1.57  percent  ad  valorem  for  Labor. 

6.  IRAP  Exemptions 

On  January  1,  1998,  the  local  income 
tax  (ILOR)  was  replaced  with  a  new 
regional  tax,  the  IRAP,  as  a  result  of 
Legislative  Decree  446  (December  15, 
1997).  Existing  exemptions  from  the 
ILOR  continued  under  IRAP.  In 
particular,  income  from  production 
facilities  located  in  the  Mezzogiomo 
was  exempt  from  tax  for  ten  years. 

De  Cecco  and  Delverde  claimed  the 
IRAP  tax  exemption  on  their  tax  returns 
filed  during  the  POR. 

In  Pasta  Investigation,  the  E)epartment 
determined  that  the  ILOR  tax  exemption 
confers  a  countervailable  subsidy  within 
the  meaning  of  section  771(5)  of  the  Act, 
the  exemption  represents  revenue 
foregone  hy  the  taxing  authority  and 
confers  a  benefit  in  the  amount  of  the 
tax  savings  to  the  recipient  companiee. 
and  the  exemption  was  regionally 
specific  within  the  meaning  of  section 
771(5A)(D)(iv)  of  the  Act.  In  this  review, 
neither  the  GOI  nor  the  responding 
companies  have  provided  any 
information  to  indicate  that  the 
substitution  of  the  IRAP  for  the  ILOR 


would  warrant  reconsideration  of  our 
determination  that  this  tax  exemption  is 
a  countervailable  subsidy. 

In  accordance  with  sections 
351.509(b)  of  the  regulations  and  our 
treatment  of  the  ILOR  tax  exemption  in 
Pasta  Investigation,  we  are  calculating 
the  countervailable  subsidy  by  dividing 
each  company's  tax  savings  in  the  POR 
by  its  totaJ  sales,  or  total  pasta  sales,  as 
appropriate,  during  the  FOR. 

On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
from  the  IRAP  tax  exemption  to  be  0.10 
percent  ad  valorem  for  De  Cecco,  and 
0.02  percent  ad  valorem  for  Delverde. 

7.  Law  304/90  Export  Marketing  Grants 

Under  Law  304/90.  the  GOI  provided 
grants  to  promote  the  sale  of  Italian  food 
and  agricultural  products  in  foreign 
markets.  The  grants  were  given  for  pilot 
projects  aimed  at  developing  links  and 
integrating  marketing  efforts  between 
Italian  food  producers  and  foreign 
distributors.  The  emphasis  was  on 
assisting  small-  and  medium-sized 
producers. 

Delverde  received  a  grant  under  this 
program  for  an  export  sales  pilot  project 
in  the  United  States.  The  purpose  of  the 
project  was  to  increase  the  presence  of 
all  Delverde's  products  in  the  U.S. 
market,  not  only  pasta. 

In  Pasta  Investigation,  the  Department 
determined  that  these  export  marketing 
grants  confer  a  countervailable  subsidy 
within  the  meaning  of  section  771(5)  of 
the  Act.  They  are  a  direct  transfer  of 
funds  from  the  GOI  bestowing  a  benefit 
in  the  amount  of  the  grant.  Also,  these 
grants  were  found  to  be  specific  within 
5ie  meaning  of  section  771(5A)(B)  of  the 
Act  because  their  receipt  was  contingent 
upon  exportation.  In  this  review,  neither 
the  GOI  nor  the  responding  companies 
have  provided  new  information  which 
would  warrant  reconsideration  of  our 
determination  that  these  grants  confer  a 
countervailable  subsidy. 

Also  in  Pasta  Investigation,  the 
Department  treated  export  marketing 
grants  as  non-recurring.  No  new 
information  has  been  placed  on  the 
record  of  this  review  that  would  cause 
us  to  depart  from  this  treatment. 

Because  this  grant  exceeded  0.5 
percent  of  Delverde's  exports  to  the 
United  States  in  the  year  of  receipt,  we 
used  the  grant  methodology  described 
in  section  351.524(d)  of  the  regulations 
to  allocate  the  benefit  over  time.  We 
divided  the  benefit  attributable  to  the 
POR  by  the  value  of  Delverde's  total 
exports  to  the  United  States  in  the  POR. 

On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
from  the  Law  304/90  export  marketing 


grants  to  be  0.37  percent  ad  valorem  for 
Delverde. 

8.  Export  Restitution  Payments 

The  EU  provides  restitution  payments 
to  EU  pasta  exporters  based  on  the 
durum  wheat  content  of  their  exported 
pasta  products.  The  program  is  designed 
to  compensate  pasta  producers  for  the 
difference  between  EU  prices  and  world 
market  prices  for  durum  wheat. 
Generally,  under  this  program,  a 
restitution  payment  is  available  to  any 
EU  exporter  of  pasta  products, 
regardless  of  whether  the  pasta  was 
made  with  imported  wheat  or  wheat 
grown  within  the  EU. 

De  Cecco  and  Delverde  received 
export  restitution  pa)rments  during  the 
POR  for  shipments  of  pasta  to  the 
United  States. 

In  Pasta  Investigation,  the  Department 
determined  that  export  restitution 
payments  confer  a  countervailable 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act.  These  payments  are  a 
direct  transfer  of  funds  from  the  EU 
bestowing  a  benefit  in  the  amount  of  the 
payment.  The  restitution  payments  were 
found  to  be  specific  because  their 
receipt  is  contingent  upon  export 
performance.  In  this  review,  the  GOI, 
the  EU,  and  the  responding  companies 
have  not  provided  new  information 
which  would  warrant  reconsideration  of 
our  determination  that  export  restitution 
payments  are  coimtervailable  subsidies. 

in  Pasta  Investigation,  we  treated  the 
export  restitution  payments  as  recurring 
benefits.  We  have  found  no  reason  to 
depart  from  this  treatment  in  the  current 
review.  Therefore,  to  calculate  the 
countervailable  subsidy,  we  generally 
divided  the  export  restitution  payments 
received  by  the  recipient  companies  in 
the  POR  for  pasta  shipments  to  the 
United  States  by  the  value  of  each 
company's  pasta  exports  to  the  United 
States  in  the  POR. 

On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
bom  the  export  restitution  program  to 
be  0.02  percent  ad  valorem  for  De  Cecco 
and  0.19  percent  ad  valorem  for 
Delverde. 

9.  IRPEG  Exemptions 

In  addition  to  providing  sgravi 
benefits.  Law  449/97  also  provides 
partial  exemptions  from  a  corporate 
income  tax,  the  IRPEG.  These  partial 
exemptions  are  given  for  new 
employees  hired  between  October  1 , 
1997  and  December  31,  2000.  Only 
firms  located  in  EU  Objective  1  areas  are 
eligible  for  these  exemptions. 

Under  section  351.509(c)  of  the 
Department's  regulations,  direct  tax 
benefits  are  assigned  to  the  date  on 
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which  the  recipient  firm  would 
otherwise  have  had  to  pay  the  taxes. 
Because  the  partial  exemption  was 
applied  towards  estimated  taxes  in  1999 
and  De  Ceccos  ultimate  liability  for  tax 
year  1999  became  known  in  2000,  we 
preliminarily  determine  that  De  Cecco 
received  IRPEG  exemptions  in  this  POR. 

To  calculate  the  countervailable 
subsidy,  we  divided  the  IRPEG 
exemptions  received  by  the  recipient 
company  in  the  POR  by  the  value  of  the 
company's  total  sales  in  the  POR. 

On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
from  the  IRPEG  partial  exemption 
program  to  be  0.00  percent  ad  valorem 
for  De  Cecco. 

n.  Programs  Preliminarily  Determined 
to  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  the 
producers  and/or  exporters  of  the 
subject  merchandise  under  review  did 
not  apply  for  or  receive  benefits  under 
these  programs  during  the  POR: 

1.  Law  64/86  VAT  Reductions 

2.  Export  Credits  under  Law  227/77 

3.  Capital  Grants  under  Law  675/77 

4.  Retraining  Grants  under  Law  675/77 

5.  Interest  Contributions  on  Bank  Loans 
under  Law  675/77" 

6.  Interest  Grants  Financed  by  IRI  Bonds 

7.  Preferential  Financing  for  Export 
Promotion  under  Law  394/81 

8.  Urban  Redevelopment  under  Law  181 

9.  Grant  Received  Pursuant  to  the 
Community  Initiative  Concerning  the 
Preparation  of  Enterprises  for  the 
Single  Market  ("PRISMA") 

10.  Law  183/76  Industrial  Development 
Grants 

11.  Law  598/94  Interest  Subsidies 

12.  Law  236/93  Training  Grants 

13.  European  Regional  Development 
Fund  (ERDF) 

14.  Duty-Free  Import  Rights 

15.  Remission  of  Taxes  on  Export  Credit 
j  Insurance  Under  Article  33  of  Law 

I  227/77 
IB.  Law  1329/65  Interest  Contributions 

(Sabatini  Law) 
17.  European  Social  Fund  (ESF) 

Preliminary  Results  of  Review 

In  accordance  with  19  CFR 
1.22l(b)(4)(i),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  covered  by  this 
administrative  review.  For  the  period 
January  1,  2000  through  December  31, 
2000.  we  preliminarily  determine  the 
net  subsidy  rates  for  producers/ 
exporters  under  review  to  be  those 
specified  in  the  chart  shown  below.  If 
the  final  results  of  this  review  remain 
the  same  as  these  preliminary  results, 
the  Department  intends  to  instruct  the 


i' 


U.S.  Customs  Service  ("Customs")  to 
assess  countervailing  duties  at  these  net 
subsidy  rates.  The  Department  also 
intends  to  instruct  Customs  to  collect 
cash  deposits  of  estimated 
coimtervailing  duties  at  these  rates  on 
the  f.o.b.  value  of  all  shipments  of  the 
subject  merchandise  from  the 
producers/exporters  under  review  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 


Company 

Ad  valorem 

rate 
(in  percent) 

F.lli  De  Cecco  di  Filippo  Fara 
San  Martino  S.p.A 

Delverde  S.p.A  .....;.. 

Italian  American  Pasta  Com- 
pany, S.r.L 

Labor,  s.r.l 

1.90 
2.83 

0.00 
1.57 

The  calculations  will  be  disclosed  to 
the  interested  parties  in  accordance 
with  section  351.224(b)  of  the 
regulations. 

For  companies  that  were  not  named 
in  our  notice  initiating  this 
administrative  review  (except  Barilla  G. 
e  R.  F.lli  S.p.A.  ("Barilla")  and  Gruppo 
Agricoltura  Sana  S.r.L.  ("Gruppo") 
which  were  excluded  from  the  order 
during  the  investigation),  the 
Department  has  directed  Customs  to 
assess  coimtervailing  duties  on  all 
entries  between  January  1,  2000  and 
December  31,  2000  at  the  rates  in  effect 
at  the  time  of  entry.  For  the  company  for 
which  this  review  has  been  rescinded 
(Puglisi),  we  will  direct  Customs  to 
liquidate  all  entries  between  January  1, 
2000  and  December  31,  2000  at  the  rates 
in  effect  at  the  time  of  entry. 

For  all  non-reviewed  firms,  we  will 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  at  the  most  recent  company- 
specific  or  country-wide  rate  applicable 
to  the  company.  Accordingly,  the  cash 
deposit  rates  that  will  be  applied  to  non- 
reviewed  companies  covered  by  this 
order  are  those  established  in  the  Notice 
ofCoun tervailing  Duty  Order  and 
Amended  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  from  Italy,  61  FR  38544 
(July  24, 19^6)  or  the  company-specific 
rate  published  in  the  most  recent  final 
results  of  an  administrative  review  in 
which  a  company  participated.  These 
rates  shall  apply  to  all  non-reviewed 
companies  until  a  review  of  a  company 
assigned  these  rates  is  requested. 

Public  Conunent 

Interested  parties  may  submit  written 
arguments  in  case  briefs  within  30  days 


of  the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  case  briefs,  may  be  filed  not  later  than 
five  days  after  the  date  of  filing  the  case 
briefs.  Parties  who  submit  briefs  in  this 
proceeding  should  provide  a  summary 
of  the  arguments  not  to  exceed  five 
pages  and  a  table  of  statutes, 
regulations,  and  cases  cited.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  351.303(f). 

Interested  parties  may  request  a 
hearing  within  30  days  after  the  date  of 
publication  of  this  notice.  Any  hearing,  . 
if  requested,  will  be  held  two  days  after 
the  scheduled  date  for  submission  of 
rebuttal  briefs. 

The  Department  will  publish  a  notice 
of  the  final  results  of  this  administrative 
review  within  120  days  from  the 
publication  of  these  preliminary  results. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)  of  the  Act. 

Dated:  April  1,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-8445  Filed  4-5-02;  8:45  am] 
BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Environmental  Technologies  Trade 
Advisory  Committee  (ETTAC) 

agency:  International  Trade 

Administration,  U.S.  Department  of 

Commerce. 

ACTION:  Notice  of  open  meeting. 


Date:  May  9,  2002. 

Time:  9:00  a.m.  to  11:30  p.m. 

Place:  U.S.  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
NW,  Washington,  DC  20230,  Room 
3407. 

SUMMARY:  The  Environmental 
Technologies  Trade  Advisory 
Conmiittee  vdll  hold  a  plenary  meeting 
on  May  9,  2002,  at  the  U.S.  Department 
of  Commerce. 

ETTAC  will  hear  briefings  on  trade 
and  finance  issues  and  discuss 
subconmiittee  work  plans.  The  meeting 
is  open  to  the  public. 

ETTAC  is  mandated  by  Public  Law 
103-392.  It  was  created  to  advise  the 
U.S.  government  on  environmental 
trade  policies  and  programs,  and  to  help 
it  to  focus  its  resources  on  increasing 
the  exports  of  the  U.S.  environmental 
industry.  The  ETTAC  operates  as  an 
advisory  committee  to  the  Secretary  of 
Commerce  and  the  interagency 
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Environmental  Trade  Working  Group 
(ETWG)  of  the  Trade  Promotion 
Coordinating  Committee  (TPCC).  The 
ETTAC  was  originally  chartered  in  May 
of  1994.  It  was  most  recently  rochart«red 
until  May  30,  2002. 

For  further  information  phone  Corey 
Wright,  ETI,  International  Trade 
Administration,  U.S.  Department  of 
Commerce  at  (202)  482-5225.  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  ETI. 

Dated:  March  28,  2002. 
Carlos  F.  Montoulieu, 

Director,  Office  of  Environmental 
Technologies  Industries. 
IFR  Doc.  02-8446  Filed  4-5-02;  8:45  am) 
HUMO  CODE  aSIO-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  cf  Standards  and 
Technology 

Public  Meeting  To  Gather  Information 
and  Data  Relating  to  ttte  World  Trade 
Center  Disaster  for  Building  and  Rre 
Safety  Purposes 

AGENCY:  National  histitufe  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST)  of  the 
United  States  Department  of  Commerce 
has  scheduled  a  public  meeting  to 
gather  information  for  a  proposed 
building  and  fire  safety  investigation  of 
the  World  Trade  Center  disaster. 
Individuals  and  representatives  of 
organizations  who  have  information  that 
could  be  helpful  to  such  an 
investigation  are  invited  to  request  a 
place  on  the  agenda.  The  total  number 
of  speakers  and  organizations,  and  the 
time  available  for  each,  will  be 
determined  by  the  number  of  requests, 
but  the  time  is  likely  to  be  5  to  10 
minutes  each.  Speakers  who  wish  to 
expand  upon  their  oral  statements, 
those  who  wish  to  speak  but  cannot  be 
accommodated  on  the  agenda  due  to  the 
constraints  of  time,  and  those  who  are 
unable  to  attend  in  person  are  invited  to 
submit  written  statements  and 
supporting  material  to  the  WTC 
Technical  Information  Repository 
DATES:  The  meeting  will  be  held  on 
April  22,  2002,  from  8:00  AM  to  4:00 
PM. 

ADDRESSES:  The  meeting  will  be  held  at 
the  New  York  Marriott  Hotel,  Financial 
Center,  located  at:  85  West  Street,  New 
York,  NY,  10006.  Telephone  number  is: 
(212) 385-4900. 


FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cauflbman,  (301)  975-6051  or 
by  e-mail  at  stephen.cauffman@nist.gov. 
Written  statements  and  supporting 
material  should  be  submitted  to  the 
WTC  Technical  Information  Repository, 
Building  and  Fire  Research  Laboratory, 
National  Institute  of  Standards  and 
Technology,  MS  8610,  Gaithersburg,  MD 
20899-8610  or  electronically  by  e-mail 
to  WTC@NIST.gov  or  by  Fax  to  (301) 
975-4052. 

SUPPLEMENTARY  INFORMATION:  Specific 
technical  issues  of  interest  to  NIST  are 
the  following: 

•  The  probable  technical  causal 
factors  for  the  collapse  of  the  World 
Trade  Center  towers  following  the 
airplane  impacts; 

•  Factors  that  led  to  the  injuries  and 
fatalities,  including  all  technical  aspects 
of  fire  protection,  response,  evacuation, 
and  occupant  behavior  and  emergency 
response; 

•  The  procedures  and  practices  used 
in  the  design,  construction,  operation, 
and  maintenance  of  the  World  Trade 
Center  towers; 

•  New  technologies  and  procediues 
emerging  that  might  be  employed  in  the 
future  to  reduce  the  potential  risks  of 
such  a  collapse;  and 

•  Building  and  fire  codes,  standards, 
and  practices  that  might  warrant 
revision. 

To  request  an  opportunity  to  speak, 
NIST  must  receive  the  following 
information  via  e-mail  [WTC@NIST.gov) 
or  FAX  {(301)-975-4052)  no  later  than 
5:00  PM  on  April  17,  2002: 

•  Name  and  contact  information 
(including  FAX,  phone  and/or  e-mail)  of 
individual  who  will  be  speaking 

•  Name  and  complete  address  of 
organization(s)  speaiker  represents 

•  Specific  technical  issue  that  is 
being  discussed  (from  above  list) 

Those  who  are  selected  to  speak  will 
be  contacted  by  12:00  noon  on  April  19, 
2002,  using  the  FAX,  phone  or  e-mail 
address  provided.  Speakers  who  wish  to 
expand  upon  their  oral  statements, 
those  who  wish  to  speak  but  cannot  be 
accommodated  on  the  agenda  due  to  the 
constraints  of  time,  and  those  who  are 
unable  to  attend  in  person  are  invited  to 
submit  written  statements  and 
supporting  material  to  the  WTC 
Technical  Information  Repository, 
Building  and  Fire  Research  Laboratory, 
National  Institute  of  Standards  and 
Technology,  MS  8610,  Gaithersburg,  MD 
20899-8610  or  electronically  by  e-mail 
to  MTC@MST.gov  or  by  Fax  to  (301) 
975-4052. 

Statements  made  at  the  meeting  and/ 
or  submitted  to  NIST  may  be  recorded 
and  transcribed  and  made  available  to 


the  public  at  a  later  date.  The  meeting 
will  be  webcast  and  linked  to  the  NIST 
home  page,  http://www.nist.gov/. 

Dated:  April  2,  2002. 
Karen  H.  Brown, 
Deputy  Director. 
(PR  Doc.  02-8385  Filed  4-5-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  02031 4059-2059-01 ;  I.D. 
022602B] 

BIN  0648-ZB16 

Financial  Assistance  for 
Environmental  Education  Protects  In 
ttte  Chesapealce  Bay  Watershed 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Department  of  Conunerce. 
ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  purpose  of  this  document 
is  to  invite  the  public  to  submit 
proposals  for  available  funding  to 
implement  environmental  education 
projects  in  the  following  two  priority 
areas:  "Meaningful"  Chesapeake  Bay  or 
Stream  Outdoor  Experience  and 
Professional  Development  in  the  Area  of 
Environmental  Education  for  Teachers 
Within  the  Chesapeake  Bay  Watershed. 
Funds  are  available  to  K-through-12 
public  and  independent  schools  and 
school  systems,  institutions  of  higher 
education,  community-based  and 
nonprofit  organizations,  state  or  local 
government  agencies,  interstate 
agencies,  and  Indian  tribal  governments. 
This  document  describes  the  conditions 
under  which  project  proposals  will  be 
accepted  and  criteria  under  which 
proposals  will  be  evaluated  for  funding 
consideration.  Potential  recipients  may 
submit  proposals  for  both  priority  areas, 
but,  for  each,  they  must  write  a  separate 
proposal.  Selected  recipients  will  enter 
into  either  a  cooperative  agreement  or  a 
grant. 

DATES:  Applications  for  funding  under 
this  program  must  be  received  by  5  p.m. 
eastern  daylight-saving  time  on  May  23, 
2002.  Note:  for  applications  received 
after  the  postmark  date,  see 
SUPPLEMENTARY  INFORMATION,  Section 
IV,  A. 

ADDRESSES:  You  can  obtain  an 
application  package  from  and  send 
completed  applications  to  Seaberry  J. 
Nachbar.  NOAA  Chesapeake  Bay  Office, 
410  Severn  Avenue,  Suite  107A, 
Annapolis,  MD  21403.  You  can  also 
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obtain  the  application  package  from  the 
NOAA  Chesapeake  Bay  Office  Home 
Page,  Education  link  (http:// 
noaa.chesapeakebay.net).  No 
application  will  be  accepted  by 
facsimile  machine  or  electronic  mail 
submission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Seaberry  J.  Nachbar,  Education 
Coordinator,  NOAA  Chesapeake  Bay 
Office,  telephone:  (410)  267-5664,  or  e- 
mail:  seaberry.nachbar@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Authority 

The  Fish  and  Wildlife  Act  of  1956,  as 
amended,  at  16  U.S.C.  753a,  authorizes 
the  Secretary  of  Commerce  (Secretary), 
to  develop  adequate,  coordinated, 
cooperative  research  and  training 
programs  for  fish  and  wildlife  resources, 
to  continue  to  enter  into  cooperative 
agreements  with  colleges  and 
universities,  with  game  and  fish 
departments  of  several  states,  and  with 
nonprofit  organizations  relating  to 
cooperative  research  units.  The 
Secretary  of  Commerce,  acting  through 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere,  is  authorized 
by  15  U.S.C.  1540  to  enter  into 
cooperative  agreements  and  other 
financial  agreements  with  any  nonprofit 
organization  to  aid  and  promote 
scientific  and  educational  activities  to 
foster  public  understanding  of  the 
National  Oceanic  and  Atmospheric 
Administration  or  its  programs.  The 
Departments  of  Commerce  (DOC), 
Justice,  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act  of  2002 
make  funds  available  to  the  Secretary. 

B.  Catalog  of  Federal  Assistance  (CFDA) 

The  projects  to  be  funded  are  in 
support  of  the  Chesapeake  Bay  Studies 
(CFDA  11.457),  under  the  Chesapeake 
Bay  Watershed  Education  and  Training 
Program. 

:y.  Program  Description 

As  an  agency  that  is  dedicated  to  the 
conservation  and  wise  management  of 
the  Nation's  coastal  and  marine 
resources,  NOAA  recognizes  that  a 
commitment  to  environmental 
stewardship  must  include  a  strong 
educational  component.  Consistent  with 
this  commitment,  NOAA  has  initiated 
an  environmental  education  program 
through  its  Chesapeake  Bay  Office,  the 
Bay  Watershed  Education  and  Training 
Program  (B-WET  Program).  The  B-WET 
Program  objectives  are  to  support  and 
encoiu^ge  environment  based  education 
and  first-hand  experiences,  among  the 
best  ways  to  promote  individual 
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stewardship  of  the  Bay  and  its 
tributaries. 

Funded  projects  will  assist  in  meeting 
the  Stewardship  and  Community 
Engagement  goals  of  the  Chesapeake 
2000  agreement  (http:// 
www.chesapeakebay.net/pubs/ 
subcommittee/cesc/c2k.pdf).  Projects 
will  support  organizations  that  provide 
students  "meaningful"  Chesapeake  Bay 
or  stream  outdoor  experiences  and 
teachers  professional  development 
opportiinities  in  the  area  of 
enviroimiental  education. 

n.  Priority  Areas  and  Evaluation 
Criteria 

Proposals  should  address  one  of  the 
two  priority  areas:  (1)  "Meaningful" 
Chesapeake  Bay  or  Stream  Outdoor 
Experience;  or,  (2)  Professional 
Development  in  the  Area  of 
Environmental  Education  for  Teachers 
Within  the  Chesapeake  Bay  Watershed. 
Potential  recipients  may  submit 
proposals  for  both  priority  areas,  but 
they  must  write  separate  proposals  for 
each  one. 

A.  "Meaningful"  Chesapeake  Bay  or 
Stream  Outdoor  Experience 

The  NOAA  Chesapeake  Bay  Office 
(NCBO)  seeks  proposals  for  projects  that 
provide  opportunities  for  students  (K 
through  12)  to  participate  in  a 
"meaningful"  Chesapeake  Bay  or  stream 
outdoor  experience.  The  Chesapeake 
Bay,  with  its  tributaries,  provides  an 
excellent  opportunity  for  environmental 
education.  In  many  cases,  its  tidal  and 
non-tidal  waters  and  the  siurounding 
landscape  provide  >hands-on> 
laboratories  where  students  can  see, 
touch,  and  learn  about  the  Chesapeake 
Bay  watershed  and  the  greater 
environment.  In  other  cases,  the  Bay 
watershed  can  be  brought  alive  to  the  . 
classroom  through  a  strong  complement 
of  outdoor  and  classroom  experiences. 
The  Chesapeake  Bay  and  its  tributaries 
should  be  considered  a  living  reso\ux:e 
that  provides  a  genuine,  locally  relevant 
soitf  ce  of  environmental  knowledge  that 
can  be  used  to  help  advance  student 
learning  skills  and  problem-solving 
abilities  across  the  entire  school 
curriculum. 

Total  anticipated  funding  is  about 
$500,000.  Of  the  amount  available  for 
this  priority  area,  about  $400,000  vrill  be 
awarded  to  larger  organizations  that 
provide  environmental  education 
programs  and  up  to  $100,000  to  smaller, 
community-based  organizations  that 
work  at  a  local  level  to  provide 
enviroiunental  education  programs. 

Proposals  will  be  evaluated  on  the 
following  nine  criteria.  Reviewers  will 


assign  scores  ranging  from  0  to  100 
points. 

1.  Experiences  follow  the  scope  and 
sequence  of  a  "meaningful"  Chesapeake 
Bay  or  stream  outdoor  experience:  This 
part  of  the  program  comprises  a  series 
of  concepts  and  perceptions  appropriate 
for  K-  through  12-grade  students.  See 
also  the  Stewardship  and  Meaningful 
Watershed  Educational  Experiences 
document  (http:// 
www.chesapeeikebay.net/pubs/ 
subcommittee/cesc/c2k.pdf).  (10  points) 

a.  From  K  to  5.  Experiences  should  be 
Heighborhood-based  and  reinforce  such  basic 
concepts  as  maps  and  models,  habitat 
principles,  and  the  concept  of  the  water  cycle 
and  watersheds. 

b.  From  6  to  8.  Experiences  should  focus 
on  team  and  class  projects  and  investigations, 
conducted  in  or  near  water.  Experiences 
should  reinforce  science,  mathematics,  and 
technology  skills  developed  in  middle 
school. 

c.  From  9  to  12.  Experiences  should  be 
first-hand  knowledge  in  or  near  water  and 
should  relate  to  the  earth  and  biological 
sciences,  concepts  developed  in  civics  and 
government,  and  attitudes  reinforcing 
responsible  citizenship. 

2.  "Meaningful"  Chesapeake  Bay  or 
stream  outdoor  experiences  are  hands- 
on  oriented:  Experiences  should  involve 
student  participation  and  engage  the 
student  throughout  the  entire  event. 
Experiences  should  not  be  limited  to 
tours,  gallery  visits,  simulations, 
demonstrations,  or  "nattue"  walks  but 
should  encourage  the  student  to  assist, 
share,  communicate,  and  connect 
directly  with  the  outdoors.  Experiences 
do  not  have  to  be  water-based  activities 
directly  on  the  Bay,  tidal  rivers,  streams, 
creeks,  ponds,  wetlands,  or  other  bodies 
of  water.  As  long  as  there  is  an 
intentional  connection  to  water  quality, 
watershed,  and  the  larger  ecological 
system,  outdoor  experiences  may 
include  terrestrial  activities  (e.g.. 
erosion  control,  buffer  creation, 
groundwater  protection,  and  pollution 
prevention).  (10  points) 

3.  "Meaningful"  Chesapeake  Bay  or 
stream  outdoor  experiences  are  richly 
structured:  Experiences  should  consist 
of  three  general  parts,  not  necessarily 
occurring  in  this  order-  a  preparation 
phase;,  an  outdoor  phase;  and  an 
analysis,  reporting  phase.  Projects 
should  provide  teachers  with  the 
support,  materials,  resources,  and 
information  needed  to  conduct  these 
three  parts.  The  preparation  phase 
should  focus  on  a  question,  problem,  or 
issue  and  involve  students  in 
discussions  about  it.  The  action  phase 
should  include  one  or  more  outdoor 
experiences  sufficient  to  conduct  the 
project,  make  the  observations,  or 
collect  the  data  required.  The  reflection 
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phase  should  refocus  on  the  question, 
problem,  or  issue;  analyze  the 
conclusions  reached;  evaluate  the 
results;  and  assess  the  activity  and  the 
ledming.  (10  points) 

4.  "Meaningful"  Chesapeake  Bay  or 
stream  outdoor  experiences  reflect  an 
integrated  approach  to  learning: 
Experiences  should  involve  the  use  of 
materials,  resources,  and  instruments  to 
address  multiple  topics,  such  as 
maritime  heritage,  science,  history, 
economics,  math,  and  the  cultural 
significance  of  our  natural  resources. 
Experiences  make  appropriate 
connections  between  subject  areas  and 
reflect  an  integrated  approach  to 
learning.  (10  points) 

5.  "Meaningful"  Chesapeake  Bay  or 
stream  outdoor  experiences  are 
investigative  or  project-oriented: 
Experiences  should  include  activities 
where  questions,  problems,  and  issues 
are  investigated  through  data  collection, 
observation,  and  hands-on  activities. 
Experiences  should  stimulate 
observation,  motivate  critical  thinking, 
develop  problem-solving  skills,  and 
instill  confidence  in  students.  (10 
points) 

6.  "Meaningful"  Chesapeake  Bay  or 

stream  outdoor  experiences  are  an 
integral  part  of  the  instructional 
program:  Experiences  should  not  be 
considered  ancillary,  peripheral,  or 
enriching  only,  but  should  be  able  to  be 
clearly  integrated  into  part  of  a 
concurrent  classroom  ciuriculum.  The 
nature  of  these  experiences  should  be 
based  on  State  (VA,  MD,  PA,  DE.  WV, 
NY)  and/or  District  (DC)  academic 
learning  standards.  (10  points) 

7.  Projects  are  new  or  significantly 
enhanced:  Proposals  should  consist  of  a 
project  that  is  new  to  an  organization's 
environmental  education  program  or 
includes  additions  that  significantly 
enhance  an  existing  project.  For 
example,  projects  could  include 
different  participants,  focus  on  a  new 
audience,  concentrate  on  a  different 
geographic  location,  or  employ  new 
tectmiques,  methods,  or  ideas.  (10 
points) 

8.  Projects  demonstrate  partnerships: 
Project  proposals  should  include 
partners  involving  any  of  the  eligible 
applicants.  Projects  are  encouraged  to 
include  environmental  education 
organizations  that  do  not  have  presently 
a  well-established  environmental 
education  program.  All  partners  should 
be  actively  involved  in  the  project,  not 
just  supply  equipment  or  curricula.  (15 
points) 

"  9.  Justification  and  allocation  of  the 
proposed  budget:  Proposals  will  be 
evaluated  on  the  reasonableness  of  the 
proposed  budget.  (15  points) 


B.  Professional  Development  in  the  Area 
of  Environmental  Education  for 
Teachers  within  the  Chesapeake  Bay 
Watershed 

The  NCBO  seeks  proposals  for 
projects  that  provide  K-through-12 
teachers  within  the  Chesapeake  Bay 
watershed  opportunities  for  professional 
development  in  the  area  of 
environmental  education.  As  the 
purveyors  of  education,  teachers  can 
ultimately  make  meaningful 
environmental  education  experiences 
for  students  by  weaving  together 
classroom  and  field  activities  within  the 
context  of  their  curriculum  and  of 
current  critical  issues  that  impact  the 
watershed.  Systematic,  long-term 
professional  development  opportunities 
will  reinforce  a  teacher's  ability  to 
teach,  inspire,  and  lead  young  people 
toward  thoughtful  stewardship  of  our 
natural  resources. 

Total  anticipated  funding  is  about 
$350,000.  Proposals  will  be  evaluated 
on  the  following  eight  criteria. 
Reviewers  will  assign  scores  ranging 
from  0  to  100  points. 

1.  Projects  follow  the  teaching  of  a 
"meaningful"  Chesapeake  Bay  or 
stream  outdoor  experience  and 
encourage  the  teacher  to  implement  a 
"meaningful"  experience  project  in  his/ 
her  classroom:  Projects  should  be 
modeled  to  reflect  the  definition  of  a 
"meaningful"  Chesapeake  Bay  or  stream 
outdoor  experience  (http:// 

www  .chesapeakebay .  net/pubs/ 
subcommittee/cesc/c2k.pdf).  Projects 
should  provide  teachers  with  lesson 
plans,  materials,  or  resources  needed  for 
carrying  out  a  "meaningful"  Chesapeake 
Bay  or  stream  outdoor  experience  and 
encourage  them  to  implement  an 
experience  in  their  classroom  or 
community.  (15  points) 

2.  Projects  are  aligned  with  academic 
learning  standards:  Projects  should  be 
based  on  State  (VA,  MD,  PA.  DE,  WV, 
NY)  and/or  District  (DC)  academic 
learning  standards.  (15  points) 

3.  Projects  are  scientifically  and 
educationally  sound:  Projects  should 
provide  environmental  education 
training  that  is  scientifically  and 
educationally  sound  and  represent 
innovative  techniques  to  address 
environmental  issues.  (10  points) 

4.  Projects  promote  continued  teacher 
involvement:  Projects  should  encourage 
teacher  participation  throughout  the 
entire  school  year.  For  example,  projects 
could  provide  courses  or  workshops,  or 
promote  web-based  interaction  during 
the  school  year.  (10  points) 

5.  Projects  involve  external  sharing 
and  conunum'catio/i.Projects  should 
promote  peer-to-peer  sharing  and 


emphasize  the  need  for  external  sharing 
and  commimication.  Projects  should 
include  a  mechanism  that  encourages 
teachers  to  share  their  experiences  with 
other  teachers  and  with  the 
environmental  education  community. 
(10  points) 

6.  Projects  are  new  or  significantly 
enhanced:  Proposals  should  consist  of  a 
project  that  is  new  to  an  organization's 
environmental  education  program  or 
that  includes  additions  that  significantly 
enhance  an  existing  project.  For 
example,  projects  could  include 
different  participants,  focus  on  a  new 
audience,  concentrate  on  a  different 
geographic  location,  or  employ  new 
techniques,  methods,  or  ideas.  (10 
points) 

7.  Projects  demonstrate  partnerships: 
Project  proposals  should  include 
partners  involving  any  of  the  eligible 
applicants.  Projects  are  encouraged  to 
include  environmental  education 
organizations  that  presently  do  not  have 
a  well-established  environmental 
education  program.  All  partners  should 
be  actively  involved  in  the  project  and 
not  just  in  the  supply  of  equipment  or 
curricula.  (15  points) 

8.  justification  and  allocation  of  the 
proposed  budget:  Proposals  will  be 
evaluated  on  Uie  reasonableness  of  the 
proposed  budget.  (15  points) 

m.  Funding 

A.  Funding  Availability 

This  solicitation  announces  that 
funding  of  up  to  $850,000  will  be 
available  for  environmental  education 
projects  in  the  Chesapeake  Bay 
watershed  for  FY  2002.  About  $500,000 
will  be  for  proposals  that  provide 
opportunities  for  students  (K  through 
12)  to  participate  in  a  "Meaningful" 
Chesapeake  Bay  or  Stream  Outdoor 
Experience.  Of  this  amount,  about 
$400,000  will  be  awarded  to  larger 
organizations  that  provide 
environmental  education  programs  and 
up  to  $100,000  to  smaller^  community- 
based  organizations  that  work  at  a  local 
level  to  provide  environmental 
education  programs.  About  $350,000 
will  be  for  proposals  that  provide 
opportunities  for  Professional 
Development  in  the  area  of 
Environmental  Education  for  Teachers 
within  the  Chesapeake  Bay  Watershed. 

There  is  no  guarantee  that  sufficient 
funds  will  be  available  to  make  awards 
for  all  proposals.  The  exact  amount  of 
funds  that  may  be  awarded  will  be 
determined  in  pre-award  negotiations 
between  the  applicant  and  the  NOAA 
representatives.  Publication  of  this 
document  does  not  obligate  NOAA  to 
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award  any  specific  project  or  all  or  any 
part  of  any  available  funds. 

Applicants  should  refer  to  and 
acknowledge  the  Federal  Register 
notice.  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements, 
published  October  1,  2001  (66  FR 
49917).  The  pre-award  notice  provisions 
previously  printed  apply  to  this  notice 
of  availability  of  funds. 

B.  Award  Limits 

The  NCBO  anticipates  that  typical 
project  awards  for  "Meaningful" 
Chesapeake  Bay  or  Stream  Outdoor 
Experience  will  range  from  $50,000  to 
$200,000  for  larger  organizations,  and 
$5,000  to  $30,000  for  smaller, 
community-based  organizations.  The 
NCBO  anticipates  that  typical  project 
awards  for  Professional  Development  in 
the  area  of  Environmental  Education  for 
Teachers  vdthin  the  Chesapeake  Bay 
Watershed  will  range  from  $20,000  to 
$70,000. 

C.  Proposals  that  Demonstrate 
Partnerships 

I  Proposals  that  demonstrate 
partnerships  may  be  considered  for 
funds  greater  than  the  specified  ranges. 

D.  Duration  and  Terms  of  Funding 

Proposals  may  be  submitted  as  multi- 
year  projects.  Proposals  for  the 
"Meaningful"  Chesapeake  Bay  or 
Stream  Outdoor  Experience  may  be 
submitted  for  up  to  2  years.  Proposals 
for  the  Professional  Development  in  the 
area  of  Environmental  Education  for 
Teachers  within  the  Chesapeake  Bay 
Watershed  may  be  submitted  for  up  to 
J  years.  However,  funds  will  be  made 
available  for  only  a  12 -month  award 
period,  and  any  continuation  of  the 
award  period  will  be  subject  to  an 
approved  scope  of  work,  technical 
evaluation,  satisfactory  progress,  and 
available  funding  to  continue  the  award. 
No  assurance  for  a  funding  continuation 
exists;  funding  will  be  at  the  complete 
discretion  of  NOAA.  Multi-year 
proposals  must  include  a  full 
description  of  the  activities  and  budget 
for  the  first  year,  and  should  include  a 
summary  description  of  the  proposed 
work  for  each  subsequent  year  and  a 
estimated  budget  by  line  item  (without 
the  supporting  budget  detail  pages)  for 
review  and  analysis.  The  Program 
Officer  and  Grants  Officer  will  conduct 
a  cursory  review  of  the  proposed  out 
year  activities  and  if  selected  for 
funding  the  applicant  will  be  required 
to  submit  a  full  statement  of  work  and 
detailed  budget  page(s)  ninety  days 
prior  to  the  anniversary  date  of  the 
award.  Project  dates  should  be 


scheduled  to  begin  no  later  than  October 
1,  2002. 

E.  Funding  Instrument 

Whether  the  funding  instrument  is  a 
grant  or  a  cooperative  agreement  will  be 
determined  by  the  amount  of  NCBO's 
involvement  in  the  project.  A 
cooperative  agreement  will  be  used  if 
NCBO  is  involved  substantially  in: 

1.  Monitoring  the  progress  of  each 
funded  project;  and 

2.  Working  with  the  recipients  to 
prepare  annual  reports  sununarizing 
current  accomplishments  of  the  project. 

F.  Cost-Sharing  Requirements 

The  NCBO  strongly  encourages 
applicants  applying  for  either  priority 
area  to  leverage  as  much  investment  as 
possible.  Federal  funds  may  not  be 
considered  matching  funds.  The  nature 
of  the  contribution  (cash  versus  in-kind) 
and  the  amount  of  matching  funds  will 
be  taken  into  consideration  in  the  final 
selection  process. 

rV.  How  to  Apply 

A.  Eligible  Applicants 

Eligible  applicants  for  both  priority 
areas  (i.e.,  "Meaningful"  Chesapeake 
Bay  or  Stream  Outdoor  Experience  and 
Professional  Development  in  the  Area  of 
Environmental  Education  for  Teachers 
Within  the  Chesapeake  Bay  Watershed) 
are  K-through-12  public  and 
independent  schools  and  school 
systems,  institutions  of  higher 
education,  community-based  and 
nonprofit  organizations,  state  or  local 
government  agencies,  interstate 
agencies,  and  Indian  tribal  governments 
in  the  Chesapeake  Bay  watershed. 

The  Department  of  Commerce/ 
National  Oceanic  and  Atmospheric 
Administration  (DOC/NOAA)  is 
strongly  committed  to  broadening  the 
participation  of  historically  black 
colleges  and  universities,  Hispanic 
serving  institutions,  tribal  colleges  and 
luiiversities,  and  institutions  that  work 
in  undeserved  areas.  The  NCBO 
encourages  proposals  involving  any  of 
the  above  institutions. 

Applications  submitted  via  the  U.S. 
Postal  Service  must  have  an  official 
postmark;  private  metered  postmarks 
are  not  acceptable.  Applications  that  are 
received  after  the  closing  date  will  be 
accepted  for  review  if  the  applicant  can 
document  that  the  application  was 
provided  to  the  delivery  service  on  or 
prior  to  the  specified  postmark  cut-off 
date.  In  any  event,  applications  received 
later  than  five  business  days  following 
the  closing  date  will  not  be  accepted. 


B.  Format 

Applications  for  project  funding  must 
be  complete  and  must  follow  the  format 
described  in  this  notice. 

Applications  may  be  submitted- for 
both  priority  areas  (i.e.,  "Meaningful" 
Chesapeake  Bay  or  Stream  Outdoor 
Experience  or  Professional  Development 
in  the  Area  of  Environmental  Education 
.  for  Teachers  Within  the  Chesapeake  Bay 
Watershed),  but  must  be  submitted 
separately.  Applicants  should  not 
assume  prior  loiowledge  on  the  part  of 
the  NCBO  as  to  the  relative  merits  of  the 
project  described  in  the  application. 
Applicants  are  required  to  submit  one 
signed  original  and  two  copies  of  the 
application  proposal.  Application 
format  must  be  in  12-point  font,  double- 
spaced,  unbound,  and  one-sided. 
Applications  must  be  submitted  in  the 
following  format: 

1.  Cover  sheet:  An  applicant  must  use 
Office  of  Management  and  Budget 
(OMB)  Standard  Form  424  (revised  7/ 
97)  as  the  cover  sheet  for  each  project. 
Applicants  may  obtain  these  forms  from 
the  NOAA  Chesapeake  Bay  Office  Web 
site  (see  ADDRESSES)  or  from  the  NOAA 
Grants  Web  site:  http:// 
wvvrw.rdc.noaa.gov/grants/ index.html. 

2.  Project  summary:  It  is 
recommended  that  each  proposal 
contain  a  summary  of  no  more  than  one 
page  that  provides  the  following: 

a.  Organization  title. 

b.  Address  and  telephone  number  of 
applicant. 

c.  Priority  area  for  which  you  are 
applying  (i.e.,  (l)"Meaningful" 
Chesapeake  Bay  or  Stream  Outdoor 
Experience  or  (2)Professional 
Development  in  the  Area  of 
Environmental  Education  for  Teachers 
in  the  Chesapeake  Bay  Watershed). 

d.  Project  title. 

e.  Project  duration  (beginning  to  end. 
dates,  starting  on  the  first  of  the  month 
and  ending  on  the  last  day  of  the 
month). 

f.  Principal  Investigator(s)  (PI). 

g.  Project  objectives. 

h.  Sunmiary  of  work  to  be  performed. 

i.  Total  Federal  funds  requested. 

j.  Cost-sharing  to  be  provided  from 
non-Federal  sources,  if  any.  Specify 
whether  contributions  are  project- 
related  cash  or  in-kind. 

k.  Total  project  cost. 

3.  Project  description:  Describe 
precisely  what  your  project  will  achieve 
why,  how,  who,  and  where.  The  project 
description  must  not  exceed  15  pages  in 
length.  Visuals,  materials,  graphs,  maps, 
and  photographs  are  not  included  in  the 
15-page  limitation. 

a.  Why:  Explain  the  purpose  of  your 
project  and  which  priority  area  your  project 
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addresses  (i.e.,  { I)" 'Meaningful"  Chesapeake 
Bay  or  Stream  Outdoor  Experience  or  (2) 
Professional  Development  in  the  Area  of 
Environmental  Education  for  Teachers 
Within  the  Chesapeake  Bay  Watershed). 
Explain  specifically  how  your  project 
addresses  each  of  the  evaluation  criteria 
listed  in  that  priority  area  (i.e.,  each  of  the 
nine  criteria  for  the  "Meaningful" 
Chesapeake  Bay  or  Stream  Outdoor 
Experience  priority  area  or  each  of  the  eight 
criteria  for  the  Professional  Development  in 
the  area  of  Environmental  Education  for 
Teachers  within  the  Chesapeake  Bay 
Watershed  priority  area). 

b.  How:  Outline  a  plan  of  action  pertaining 
to  the  scope  and  detail  of  how  the  proposed 
work  will  be  accomplished.  Explain  your 
strategy,  objectives,  activities,  delivery 
methods,  and  accomplishments  to  establish 
for  reviewers  that  you  have  realistic  goals 
and  objectives  and  that  you  will  use  effective 
methods  to  achieve  them.  When 
accomplishments  cannot  be  quantified,  list 
the  activities  in  chronological  order  to  show 
the  schedule  of  accomplishments  and  target 
completion  dates. 

Project  Objectives:  Objectives  should  be 
simple  and  understandable;  as  specific  and 
quantitative  as  possible;  clear  as  to  the  "what 
and  when."  but  should  avoid  the  "how  and 
why."  Project  should  be  accomplishment 
oriented  and  identify  specific  performance 
measures. 

c.  Who:  List  each  organization,  cooperator, 
or  other  key  individuals  who  will  work  on 
the  project,  along  with  a  short  description  of 
the  nature  of  their  effort  cfr  contribution. 
Identify  the  target  audience  and  demonsUate 
an  understanding  of  the  needs  of  that 
audience. 

d.  Where:  Give  a  precise  location  of  the 
project  and  area  to  be  served. 

4.  Need  for  government  financial 
assistance:  Demonstrate  the  need  for 
assistance.  Explain  why  other  funding 
sources  cannot  fund  all  the  proposed 
work. 

5.  Benefits  or  results  expected: 
Identify  and  document  the  results  or 
benefits  to  be  derived  from  the  proposed 
activities. 

6.  Project  evaluation:  Explain  how 
you  will  ensure  that  you  are  meeting  the 
goals  and  objectives  of  your  project. 
Evaluation  plans  may  be  quantitative 
andJoT  qualitative  and  may  include,  for 
example,  evaluation  tools,  observation, 
or  outside  consultation.  The  applicant 
will  be  required  to  provide  an 
evaluation  of  project  accomplishments 
and  progress  toward  the  project 
objectives  and  performance  measures 
and  to  report  on  specific  information,  as 
determined  by  the  NCBO,  in  the  final 
report. 

7.  Total  project  costs:  Total  project 
costs  are  the  amount  of  fimds  required 
to  accomplish  what  is  proposed  in  the 
Project  Description  and  include 
contributions  and  donations.  A  standard 
budget  form  (SF-424A)  is  available  bom 
the  NOAA  Chesapeake  Bay  Office  Web 


site  (see  ADDRESSES)  or  from  the  NOAA 
Grants  Web  site  (http:// 
www.rdc.noaa.gov/grants/index.html). 
Explain  the  calculations  and  provide  a 
narrative  to  support  each  budget 
category.  The  budget  detail  and 
narrative  submitted  with  the  application 
should  match  the  dollar  amoimts  on  all 
required  forms.  Additional  cost  detail 
may  be  required  prior  to  a  final  analysis 
of  overall  cost  allowability,  allocability. 
and  reasonableness. 

V.  Review  Procem 

A.  Initial  Evaluation  of  the  Applications 
NOAA  will  review  all  applications  to 

assure  that  they  meet  all  the 
requirements  of  this  announcement, 
including  eligibility  and  relevance  to 
the  Bay  and  Watershed  Education  and 
Training  Program  (B-WET  Program). 

B.  Technical  Review 

For  applications  meeting  the 
requirements  of  this  solicitation,  eligible 
proposals  will  undergo  an  external 
technical  review.  This  review  will 
normally  involve  individuals  in  the 
field  of  environmental  education  from 
both  NOAA  and  non-NOAA 
organizations,  Proposals  will  be  scored 
based  on  the  evaluation  criteria  as 
defined  in  Section  II  (A)  and  n  (B). 
Reviewers  will  be  asked  to  score  and 
comment  on  each  proposal. 

C.  Review  Panel 
The  NCBO  will  convene  a  review 

panel  consisting  of  at  least  three  experts 
in  the  field  of  environmental  education. 
The  review  panel  will  collectively 
discuss  all  review  comments  as  a  panel, 
incorporating  the  evaluation  provided 
by  the  technical  reviewers.  The 
reviewers  will  then  take  into  account 
the  following:  (a)  diversity  of  geographic 
location,  (b)  diversity  of  applicants,  and 
(c)  proposed  budget.  Each  review  panel 
member  will  then  numerically  rank  the 
submitted  applications  individually  on 
a  scale  frwrn  1  (poor)  to  5  (excellent). 

D.  Funding  Decision 

After  applications  have  been 
evaluated  and  ranked  numerically  for 
funding  by  the  review  panel  members, 
the  Chief  of  the  NCBO,  in  consultation 
with  Program  staff,  will  determine 
which  projects  will  be  recommended  for 
funding  based  upon  the  technical 
evaluations  and  the  panel  review  scores. 
However,  in  making  the  final  selections, 
the  Chief  of  the  NCBO  may  also 
consider  costs,  including  matching 
leverage,  geographical  distribution,  and 
duplication  with  other  projects. 
Accordingly,  numerical  ranking  is  not 
the  sole  factor  in  deciding  which 
proposals  will  be  selected  for  funding. 


The  Chief  of  the  NCBO  will  prepare  a 
written  justification  for  any 
recommendations  for  funding  that  fall 
outside  the  ranking  order,  or  any  cost 
adjustments.  The  Chief  of  the  NCBO  or 
his  designee  reserves  the  right  to 
conduct  a  site  visit  to  applicant 
organizations  in  order  to  help  his 
making  the  final  selection.  The  exact 
amount  of  ftmds  awarded  to  each 
project  will  be  determined  in  pre-award 
negotiations  among  the  applicant,  the 
Grants  Office,  and  the  NCBO  staff. 
Potential  grantees  should  not  initiate 
projects  in  expectation  of  Federal 
funding  imtil  an  award  document 
signed  by  an  authorized  NOAA  official 
has  been  received. 

Unsuccessful  applications  vdll  be 
kept  on  file  in  the  Program  office  for  a 
period  of  at  least  12  months,  then 
destroyed. 

VI.  Administrative  Requirements 

A.  Pre-Award  Notification  Requirements 

The  requirements  for  grants  and 
cooperative  agreements  contained  in  the 
Federal  Register  notice  published 
October  1.  2001  (66  FR  49917),  are 
applicable  to  this  solicitation.  However., 
please  note  that  the  Department  of 
Commerce  will  not  implement  the 
requirements  of  Executive  Order  13202 
(66  FR  49921)under  the  Office  of 
Management  and  Budget,  in  light  of  a 
court  finding  that  the  Executive  Order 
was  not  legally  authorized.  See  Building 
and  Construction  Trades  Department  v. 
Allbaugh,  172  F.  Supp.  2d  138  (D.D.C. 
2001).  This  decision  is  currently  on 
appeal.  When  the  case  has  been  finally 
resolved,  the  Department  will  provide 
further  information  on  implementation 
of  Executive  Order  13202. 

B.  Indirect  Cost  Rates 

The  budget  may  include  an  amount 
for  indirect  costs  if  the  applicant  has  an 
established  indirect  cost  rate  with  the 
Federal  government.  Regardless  of  any 
approved  indirect  cost  rate  applicable  to 
the  award,  the  maximum  dollar  amount 
of  allocable  indirect  costs  for  which  the 
Department  of  Commerce  will 
reimburse  the  recipient  shall  be  the 
lesser  of  the  Une  item  amount  for  the 
Federal  share  of  indirect  costs  contained 
in  the  approved  budget  of  the  award,  or 
the  Federal  share  of  the  total  allocable 
indirect  costs  of  the  award  based  on  the 
indirect  cost  rate  approved  by  an 
oversight  or  cognizant  Federal  agency 
and  current  at  the  time  the  cost  was 
incurred,  provided  the  rate  is  approved 
on  or  before  the  award  end  date. 
However,  the  Federal  share  of  the 
indirect  costs  may  not  exceed  25 
percent  of  the  total  proposed  direct 
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costs  for  this  Program.  Applicants  with 
indirect  costs  above  25  percent  may  use 
the  amount  above  the  25  percent  level 
as  cost  sharing.  If  the  applicant  does  not 
have  a  current  negotiated  rate  and  plans 
to  seek  reimbursement  for  indirect  costs, 
documentation  necessary  to  establish  a 
rate  must  be  submitted  within  90  days 
of  receiving  an  award. 

C  Allowable  Costs 

Funds  awarded  cannot  necessarily 
pay  for  all  the  costs  that  the  recipient 
might  incur  in  the  course  of  carrying  out 
the  project.  Allowable  costs  are 
determined  by  reference  to  the  OMB 
Orcuiars  A-122,  "Cost  Principles  for 
Nonprofit  Organizations";  A-21.  "Cost 
Principles  for  Education  Institutions"; 
and  A-87,  "Cost  Principles  for  State. 
Local  and  Indian  Tribal  Governments." 
Generally,  costs  that  are  allowable 
include  salaries,  equipment,  supplies, 
and  training,  as  long  as  these  are 
"necessary  and  reasonable." 

Classification 

This  action  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866.  Applications 
under  this  program  are  subject  to 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

Under  section  553  (a)(2)  of  the 
Administrative  Procedure  Act.  prior 
notice  and  an  opportunity  for  public 
comment  are  not  required  for  this  notice 
concerning  grants,  benefits,  and 
contracts.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required  for 
the  purposes  of  the  Regulatory 
Flexibility  Act. 

This  notice  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424  and  424A  has  been 
approved  by  OMB  under  the  respective 
control  numbers  0348-0043  and  0348- 
0044.  Notwithstanding  any  other 
provision  of  the  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  imless 
that  collection  displays  a  currently  valid 
OMB  control  number. 

Dated:  April  1,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs  for  Fisheries,  National 
Marine  Fisheries  Service. 
[FR  Doc.  02-8433  Filed  4-5-02;  8:45  am] 
BILUNG  COOE  3S10-22-S 
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NOAA  Ciimate  and  Giot>at  Change 
Program,  Program  Announcement 

AGENCY:  Office  of  Global  Programs, 
Office  of  Oceanic  and  Atmospheric 
Research,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  The  Climate  and  Global 
Change  Program  represents  a  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  contribution  to 
evolving  national  and  international 
programs  designed  to  improve  oiu" 
ability  to  observe,  understand,  predict, 
and  respond  to  changes  in  the  global 
environment.  This  program  builds  on 
NOAA's  mission  requirements  and  long- 
standing capabilities  in  global  change 
research  and  prediction.  The  NOAA 
Program  is  a  key  contributing  element  of 
the  U.S.  Global  Change  Research 
Program  (USGCRP),  which  is 
coordinated  by  the  interagency 
Committee  on  Environmental  and 
Natural  Resources.  NOAA's  program  is 
designed  to  complement  other  agencies' 
contributions  to  that  national  effort. 

All  proposals  must  be  submitted  in 
accordance  with  the  requirements 
below.  Failure  to  heed  these  guidelines 
will  result  in  proposals  being  returned 
without  review. 

DATES:  Unless  otherwise  noted,  strict 
deadlines  for  submission  to  the  FY  2003 
process  are:  Letters  of  intent  must  be 
received  at  the  Office  of  Global 
Programs  (OGP)  no  later  than  30  days 
after  the  Announcement  appears  in  the 
Federal  Register.  Applicants  who  have 
not  received  a  response  to  their  letter  of 
intent  within  four  weeks  should  contact 
the  Program  Manager.  Full  proposals 
must  be  received  at  OGP  no  later  than 
60  days  after  the  due  date  for  Letters  of 
Intent.  The  time  from  receipt  of 
proposals  to  grant  award  varies  by 
program  area.  We  anticipate  that  review 
of  full  proposals  will  occur  during 
August  and  September  2002,  and 
funding  should  begin  during  early 
spring  of  2003  for  most  approved 
projects.  Applicants  should  be  notffied 
of  their  status  within  six  months. 
Feboiary  1,  2003  or  March  1,  2003, 
should  be  used  as  the  proposed  start 
date  on  proposals,  unless  otherwise 
directed  by  the  appropriate  Program 
Manager. 


ADDRESSES:  Letters  of  Intent  and 
Proposals  should  be  submitted  to:  Office 
of  Global  Programs;  National  Oceanic 
and  Atmospheric  Administration;  1100 
Wayne  Avenue,  Suite  1210;  Silver 
Spring,  MD  20910-5603. 
FOR  FURTHER  INFORMATION  CONTACT:  Irma 
duPree  at  the  above  address,  or  at  (301) 
427-2089  ext.  107,  fax:  (301)  427-2222. 
Internet:  irma.duPree@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  Funding  Availability 

NOAA  believes  that  the  Climate  and 
Global  Change  Program  will  benefit 
significantly  from  a  strong  partnership 
with  outside  investigators.  Current 
Program  plans  assume  that  over  50%  of 
the  total  resources  provided  through 
this  announcement  will  support 
extramural  efforts,  particularly  those 
involving  the  broad  academic 
community.  Please beadvised  that 
actual  fimding  levels  will  depend  upon 
the  final  FY  2003  budget  appropriations. 
In  previous  years  approximately 
$6,000,000  has  been  available. 
Approximately  60  new  awards  are  made 
each  year. 

This  Program  Announcement  is  for 
projects  to  be  conducted  by 
investigators  both  inside  and  outside  of 
NOAA,  primarily  over  a  one,  two  or 
three  year  period.  The  NOAA  Climate 
and  Global  Change  Program  has  been 
approved  for  multi-year  funding  up  to  a 
three  year  duration.  The  funding 
instrument  for  extramural  awards  will 
be  a  grant  unless  it  is  anticipated  that 
NOAA  will  be  substantially  involved  in 
the  implementation  of  the  project,  in" 
which  case  the  funding  instrument 
should  be  a  cooperative  agreement. 
Examples  of  substantial  involvement 
may  include  but  are  not  limited  to 
proposals  for  collaboration  between 
NOAA  or  NOAA  scientists  and  a 
recipient  scientist  or  technician  and/or 
contemplation  by  NOAA  of  detailing 
Federal  personnel  to  work  on  proposed 
projects.  NOAA  will  make  decisions 
regarding  the  use  of  a  cooperative 
agreement  on  a  case-by-case  basis. 
Funding  for  contractual  arrangements 
for  services  and  products  for  delivery  to 
NOAA  is  not  available  under  this 
announcement.  Matching  share  is  not 
required  by  this  program. 

2.  Program  Authority 

49  U.S.C.  44720(b);  33  U.S.C.  883d:  15 
U.S.C.  2904;  15  U.S.C.  2931  et  seq.;  (CFDA 
No.  11.431)— Climate  and  Atmospheric 
Research 

3.  Program  Objectives 

The  long-term  objective  of  the  Climate 
and  Global  Change  Program  is  to 
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provide  reliable  predictions  of  climate 
variability  and  change  with  associated 
regional  implications  on  time  scales 
ranging  from  seasons  to  a  century  or 
more.  NOAA  believes  that  climate 
variability  across  these  time  scales  can 
be  modelled  with  an  acceptable 
probability  of  success  and  are  the  most 
relevant  for  fundamental  social 
concerns.  Predicting  the  behavior  of  the 
coupled  ocean-atmosphere-land  surface 
system  will  be  NOAA's  primary 
contribution  to  a  successful  national 
effort  to  deal  with  observed  or 
anticipated  changes  in  the  global 
environment.  NOAA  has  a  range  of 
unique  facilities  and  capabilities  that 
can  be  applied  to  Climate  and  Global 
Change  investigations.  Proposals  that 
seek  to  exploit  these  resources  in 
collaborative  efforts  between  NOAA  and 
extramural  investigators  are  encouraged. 

4.  Program  Elements 

In  FY  2003.  NOAA  will  give  priority 
attention  to  individual  proposals  in  the 
Main  Program  Elements  listed  below. 
The  names,  affiliations  and  phone 
numbers  of  relevant  Climate  and  Global 
Change  Program  Managers  are  provided. 
Fimding  for  some  programs  may  be 
limited  to  ongoing  projects  or  may  be 
used  to  fund  projects  proposed  in  FY 
2002  that  were  unable  to  be  funded  due 
to  budgetary  circumstances.  Prospective 
investigators  are  urged  to  check  the 
Climate  &  Global  Change  Program  Web 
page  (http://www.ogp.noaa.gov/)  for 
general  Managers  for  information  on 
priorities  within  program  elements  and 
prospects  for  funding. 

(A)  Aerosol-Climate  Interactions 
Program— (ACIPh-The  goal  of  the 
Aerosol-Climate  Interaction  Program 
(ACIP) — formerly  known  as  the  Aerosols 
Program,  is  elucidation  of  the  role  of 
aerosols  in  climate.  To  this  end,  ACIP 
seeks  to  answer  the  following  questions: 
(1)  What  are  the  properties  and 
distributions  of  radiatively  significant 
tropospheric  aerosols;  and  (2)  What  is 
the  impact  of  those  properties  on  the 
radiative  balance  of  the  Earth/ 
Atmosphere  climate  system? 

To  this  end.  ACIP  has  restricted 
support  to  and  will  continue  to  support 
research  focused  on  the  following 
topics,  which  are  all  designed  to  address 
the  two  questions  cited  above  in  support 
of  program  goals:  (1)  In-situ 
measurements  of  aerosols,  in  the  context 
of  highly  focused  field  studies;  (2) 
improvement  and  development  of 
methodologies  necessary  to  fill  critical 
gaps  in  current  in-situ  aerosol 
measurement  capabilities;  and  (3)  data 
analyses  stressing  the  synergistic  use  of 
in-situ  and  remotely-sensed  data  sets. 


ACIP  functions  in  a  highly 
cooperative  context  with  related 
programs  at  the  National  Science 
Foundation,  NASA,  and  the  Department 
of  Energy, -with  an  emphasis  on 
collaboration  in  multi-disciplinary  field 
campaigns  as  well  as  individual 
investigations  designed  to  exploit 
opportunities  to  achieve  synergies 
among  program  goals.  To  facilitate 
achieving  these  ends,  ACIP  places  high 
priority  on  research  foci  and  strategies 
articulated  by  the  National  Aerosol - 
Climate  Interaction  Program.  Further 
information  on  that  program  can  be 
found  on  the  Internet  at  http:// 
www.c4.ucsd.edu/NACIP. 

In  FY  2003,  ACIP  anticipates 
augmentation  of  funding  based  upon  the 
President's  FY  2003  budget  request. 
Because  these  funds  have  not  yet  been 
secured  by  NOAA,  prospective 
participants  in  the  program  are  warned 
that  availability  of  funding  is  not 

dSSUTGQ. 

For  FY  2003,  ACIP  is  soliciting 
proposals  limited  to  the  following: 

(1)  Investigations  addressing  limiting 
factors  in  current  in-situ  measurement 
capabilities.  Priority  will  be  given  to 
methods  and  techniques  applicable  to 
development  of  fast,  compact, 
instruments,  capable  of  autonomous 
operation  and  integration  with  common 
data  services,  that  can  be  deployed  on 
light  aircraft.  Examples  of  applicable 
research  include,  but  are  not  limited  to, 
aerosol  light  absorption,  chemical 
analyses  of  carbonaceous  aerosols, 
selective  analysis  of  soot,  improved 
measurements  of  CCN,  instrument 
intercomparisons  and  developments,  of 
standards. 

(2)  Overlapping  with  item  (1),  special 
focus  is  placed  on  spin-up  of 
comprehensive  light-aircraft  field 
measurements  of  the  most  radiatively 
important  aerosols,  with  an  emphasis  on 
elucidation  of  black  carbon 
distributions.  The  objective  of  this  study 
will  be  collection  of  adequate  data  aloft 
to  begin  the  process  of  verifying  and 
validating  chemical  transport  models.  It 
is  expected  that  a  well-designed  study 
will  invoke  and  be  highly  integrated 
with  a  state-of-the-art  modelling 
framework. 

(3)  As  a  follow-up  to  the  ACE- Asia 
field  campaign,  data  analyses  stressing 
the  synergistic  use  of  multi-disciplinary 
data  sets,  with  emphases  on  achieving 
closure  on  the  radiative  impacts  of 
Asian  aerosols  observed  during  the 
campaign.  Further  information  on  ACE- 
Asia  can  be  obtained  at  http:/ /http:// 
saga  .pmel.noaa  .gov/aceasia/. 

Further  information  may  be  obtained 
from  the  ACIP  home  page  posted  on  the 
Internet  (http://ogp.noaa.gov/mpe/acip/ 


index.htm).  In  addition,  prospective 
investigators  are  welcome  to  contact  the 
Program  Manager,  Joel  Levy,  at  301- 
427-2089x111  (voice);  301-427-2073 
(fax);  or  Joel.Levy®noaa.gov  (e-mail). 

(b)  Atmospheric  Chemistry— The 
Atmospheric  Chemistry  Project  focuses 
on  global  monitoring,  process-oriented 
laboratory  and  field  studies,  and 
theoretical  modelling  to  improve  the 
predictive  understanding  of  the 
atmospheric  trace  species  that  influence 
the  earth's  chemical  and  radiative 
balance  and  the  variation  of  the 
concentration  of  these  trace  species 
regionally  and  seasonally.  Note  that 
grants  funded  under  this  program 
support  joint  research  activities  of  the 
International  Global  Atmospheric 
Chemistry  (IGAC)  project  and  NOAA/ 
OGP,  but  are  restricted  to  non-NOAA 
scientists  whose  participation  is  critical 
to  the  success  of  this  research.  Grant 
proposals  will  be  evaluated  by  expert 
reviewers  from  the  atmospheric 
chemistry  community  in  the  context  of 
critical  gaps  in  and  desired  supplements 
to  the  existing  IGAC  and  NOAA 
research.  For  further  information  please 
contact:  Krisa  Arzayus  NOAA/Office  of 
Global  Programs,  301-427-2089  ext. 
183,  Internet:  krisa.arzayus@noaa.gov: 
or  Fred  C.  Fehsenfeld,  NOAA/ 
Aeronomy  Laboratory,  Boulder,  CO, 
303-497-5819,  Internet: 
fcf®al.noaa.gov. 

(C)  Climate  Observation:  The  goal  of 
this  element  is  to  build  and  sustain  the 
global  climate  observing  system  that  is 
needed  to  satisfy  the  long-term 
requirements  of  the  operational  forecast 
centers,  international  research 
programs,  and  major  scientific 
assessments.  The  element  supports  in 
situ  ocean  and  atmospheric  components 
that  contribute  to  global  networl«  for 
understanding  the  Earth's  climate 
system,  the  global  water  cycle,  and  the 
globed  carbon  cycle,  and  looks  for 
efficiencies  to  be  gained  by  utilizing 
common  platforms/sites/data 
infrastructure  for  several  objectives. 
This  program  element  will  not  accept 
applications  for  new  projects  in  FY 
2003.  but  will  support  renewal 
applications  for  ongoing  efforts  or  as 
part  of  ongoing  negotiations.  For  more 
information  contact:  Michael  Johnson, 
NOAA  Office  of  Global  Programs,  301- 
427-2089  ext.  169,  Internet: 
johnson@ogp.noaa.gov. 

P)  Climate  and  Societal  Interactions 
(CSI):  Research  on  Vulnerability, 
Opportunities,  and  Response  Options. 
Variability,  change,  and  surprise  results 
from  a  wide  variety  of  climatological, 
social,  economic  and  ecological 
circumstances  and  interactions.  The 
purpose  of  this  program  is  to  increase 
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understanding  of  the  impacts  of  climate 
variability  and  change  as  conditioned  by 
ongoing  processes  of  decision-making 
and  socio-economic  transformation.  The 
suite  of  efforts  is  intended  to  further 
research-based  integration  between 
studies  of  the  whole  of  the  climate 
system,  including  human  components, 
such  as  health,  and  evolving 
informational  and  educational  needs  of 
decision-makers  in  climate  sensitive 
sectors  aroimd  the  world.  The  goal  is  to 
provide  the  basis  for  more  effective 
application  of  climate  information, 
including  climate  forecasts,  for  purposes 
of  adaptation.  The  intent  of  this  program 
is  to  encourage  overlapping  research 
approaches  to  integrate  knowledge  for 
problem  solving.  TTie  CSI  is  a  chapeau 
for  a  suite  of  activities;  prospective 
applicants  must  apply  to  one  of  the 
following  program  elements: 

Human  Dimensions  of  Global  Change 
Research  (HDGCR):  One  of  the  main 
goals  of  the  HDGCR  program  is 
understanding  and  analyzing  the 
decision  process  as  it  relates  to 
information  about  a  dynamic  climate 
system.  The  program  is  interested  in 
building  and  analyses,  modelling,  and 
field  work  of  societal  adaptation  to 
climate  and  the  use  of  scientific 
information.  For  more  information 
contact:  Nancy  Beller-Simms,  NOAA/ 
Office  of  Global  Programs.  301-427- 
2089  ext.  180,  nancy.beller- 
simms@noaa.gov;  or  Caitlin  Simpson. 
NOAA/Office  of  Global  Programs.  301- 
427-2089  ext.  152. 
caitlin .  simpson@noaa  .gov. 

Health  and  Climate  Variability:  A 
joint  interagency  announcement  is 
anticipated  on  Climate  and  Health.  (For 
more  information  on  this  futiu« 
aimoimcement  contact  Juli  Trtanj, 
NOAA/Office  of  Global  Programs.  301- 
427-2089  ext.  134.  Internet: 
trtanj@ogp.noaa.gov.) 

Regional  Integrated  Sciences  and 
Assessments:  This  program  element  was 
titled  Regional  Assessments.  NOAA's 
present  program  of  Regional  Integrated 
Sciences  and  Assessments  possesses 

Gee  distinct  qualities: 
1)  Interdisciplinary,  integration  and 
ithesis;  (2)  bringing  the  gap  between 
climatic,  environmental  and  societal 
interactions  on  different  temporal  and 
spatial  scales;  and  (3)  decision  support 
and  services.  It  requires  innovative 
partnerships  among  a  spectrum  of 
interested  parties  (Federal,  State,  local 
and  private)  to  enable  regional 
organizational  capacity  to  develop 
accurate  (i.e.,  identifying  risks, 
uncertainties,  and/or  indeterminacies), 
balanced  sjmtheses  and  services  on  an 
ongoing  basis.  As  such,  the  program 
relies  heavily  on  consolidating  the 


results  and  data  from  ongoing  NOAA- 
OGP  disciplinary  program  elements, 
already  funded  in  a  region,  into  an 
integrated  framework.  This  program  will 
not  accept  applications  to  initiate  new 
activities,  but  wall  accept  renewal 
applications  for  ongoing  efforts  or  as 
part  of  ongoing  negotiations.  For  more 
information  contact:  Harvey  Hill. 
NOAA/Office  of  Global  Programs.  301- 
427-2089  ext.  197,  e-mail  address: 
harvey.hill@noaa.gov. 

(E)  Climate  Change  Data  and 
Detection:  The  scientific  goals  of  this 
element  include  efforts  to: 

(1)  Provide  data  and  information 
management  support  to  assure  the 
availability  of  critical  data  sets  for  a 
variety  of  international  programs  and 
assessments  of  primary  interest  to 
NOAA's  C&GC  Program,  e.g..  WCRP 
(World  Climate  Research  Program)  and 
IGBP  (International  Geosphere 
Biosphere  Program),  GCOS  (the  Global 
Climate  Observing  System),  the  IPCC 
(Intergovernmental  Panel  on  Climate 
Change),  as  well  as  national  programs 
and  assessments,  e.g.,  Pan-American 
Climate  Studies  (PACS).  US  CUVAR 
(Climate  Variability  and  Predictability) 
Program,  the  US  National  Climate 
Assessment,  the  Tri-lateral  North 
American  Climate  Extremes 
Assessment,  etc.;  (2)  develop,  quality 
control,  and  evaluate  data  sets  and 
quantify  time-dependent  biases 
(homogeneity)  for  cross-cutting  science 
necessary  to  improve  our  ability  to 
describe,  imderstand,  and  predict 
seasonal,  interannual,  decadal,  and 
longer  term  climate  variations  and 
changes;  (3)  calibrate,  validate,  and 
blend  existing  data  sets  from  a  variety 
of  observing  systems,  including  space 
based,  in  situ,  and  model  data  (data  set 
enrichment);  (4)  document  the 
quantitative  character  of  observed 
climate  variations  and  changes  (climate 
change  detection);  and  (5)  attribute 
changes  in  the  observed  climate  record 
to  specific  climate  forcing  (climate 
change  attribution). 

Diu-ing  FY  2003,  the  Climate  Change 
Data  and  Detection  program  element 
expects  to  include  two  major 
interagency  activities: 

— Climate  Chcmge  Detection  and 
Attribution:  NOAA  and  the  Department 
of  Energy  (DOE)  will  co-sponsor  a 
project  that  addresses  all  aspects  of 
climate  change  detection  and 
attribution. 

— ^Paleoclimatology:  NOAA  and  the 
National  Science  Foimdation  (NSF)  will 
co-sponsor  a  Paleoclimatology  project 
that  will  entertain  proposals  to  support 
the  joint  WCRP  CUVAR/IGBP  PAGES 
Research  Initiative.  This  initiative  is 
jointly  supported  by  NOAA  and  the 


NSF  through  the  Earth  System  History 
(ESH)  Program  at  NSF.  This  project  will 
complement  an  in-house  NOAA 
paleoclimatology  research  effort.  For 
further  information  contact:  Bill  Murray. 
NOAA.  301-427-2098  ext.  133.  Internet: 
murray@ogp.noaa.gov;  Chris  Miller. 
NOAA,  301-427-2089  eXt.  143,  Internet: 
miller^ogp. noaa.gov;  Rick  Petty,  DOE; 
301-903-5548,  Internet: 
rick.pettv@oer.doe.gov;  or  David 
Verardo,' NSF,  703-292-8527,  Internet: 
dverardo@/is/.gov. 

(F)  Climate  Dynamics  and 
Experimental  Prediction:  This  program 
will  not  accept  applications  to  initiate 
centers  at  new  institutions,  but  will 
accept  renewal  applications  for  ongoing 
efforts  or  as  part  of  ongoing 
negotiations.  Qualified  applications  for 
this  program  may  be  submitted 
throughout  the  year.  For  further 
information  contact:  Anjuli  Bamzai, 
NOAA/Global  Programs,  Silver  Spring, 
MD;  telephone:  301-427-2089  ext.  113, 
Internet:  anjdli.bamzai.noaa.eov. 

(G)  Climate  Variability  ana 
Predictability  (CUVAR):  The  U.S. 
CLIVAR  program  seeks  to  observe, 
model  and  understand  patterns  of 
climate  variability  on  seasonal  to 
decadal  time  scaled  and  to  assess  the 
predictability  of  such  climate 
variability.  The  ultimate  goal  of  NOAA's 
participation  in  CLIVAR  is  to  develop 
skillful  predictions  of  climate  variability 
and  change  on  seasonal  to  multi-decadal 
time  scales  and  regional  spatial  scales 
for  optimal  use  in  resource  planning 
and  police  decision  making.  The 
program  is  designed  to  understand 
global  climate  variability;  to  determine 
the  spatial  and  temporal  extent  to.which 
this  variability  is  predictable,  to  develop 
the  observational,  theoretical,  and 
computational  means  to  predict 
variability  and  to  make  enhanced 
predictions,  where  feasible.  NOAA's 
research  focuses  on  large-scale  recurrent 
patterns  of  variability  that  influence 
climate  on  the  regional  scale, 
particularly  over  the  US.  Among  these 
patterns  are  the  El  Nino-Southern 
Oscillation  (ENSO),  Pacific  Decadal 
Oscillation  (PDO),  Tropical  Atlantic 
Variability  (TAV),  the  North  Atlantic 
Oscillation  (NAO).  and  die  American 
monsoon  systems.  NOAA  has  structured 
its  CLIVAR  program  to  focus  on 
variability  and  predictability  within 
three  regions:  the  Atiantic,  the  Pacific, 
and  Pan  America.  For  the  Pan  American 
Climate  Studies  (PACS)  program,  please 
contact  Michael  Patterson,  NOAA/ 
Global  Programs,  301-427-2089  ext. 
102,  Internet: 

michael.patterson@noaa.gov.  For 
further  information  on  CLIVAR- 
Atiantic,  please  contact  James  Todd, 
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NOAA/Global  Programs.  301/427-2089 
ext.  139,  Internet:  james.todd@noaa.gov. 
For  the  CLIVAR-  Pacific,  please  contact 
Ming  Ji.  NOAA/Global.  Programs.  301- 
427-2089  ext.  189,  Internet: 
ming.ji@noaa.gov. 

(H)  Economics  and  Human 
Dimensions  of  Climate  Fluctuations: 
Please  see  Climate  and  Societal  ^ 
Interactions  (CSI)  above. 

(I)  GEWEX  Americas  Prediction 
Project  (GAPP):  GAPP  is  jointly 
supported  by  NOAA  and  NASA. 
Initiatives  are  solicited  which  have  a 
geographical  focus  on  the  western  USA 
or  the  Mississippi  River  Basin,  and 
address  the  following  GAPP  priorities: 

(1)  Land  memory  and  orographic 
processes  and  their  spatial  and 
temporal  variability:  GAPP  seeks  to 
better  imderstand  the  contributions  of 
orography  (including  features  such  as 
the  low  level  jet),  soil  moisture, 
vegetation  and  snow  and  other  cold 
land  processes  to  the  predictability  of 
the  water  cycle. 

(2)  Model  transferability  studies, 
enriched  data  set  production  and 
assimilation  of  remotely-sensed  data  to 
support  the  US  contribution  to  the 
GEWEX  Coordinated  Enhanced 
Observing  Period. 

(3)  Scientific  investigations  to 
examine  the  applications  of  climate 
forecasts  and  GAPP  products  in  water 
resources  management.  Details  about 
GAPP  are  available  through  the  GAPP 
Science  Plan  and  on  the  GAPP  Web  Site 
at  http://www.ogp.noaa.gov/mpe/gapp/ 
index.htm.  For  further  information, 
please  contact  Rick  Lawford 
(lawford®ogp.noaa.gov.  301-427-2089 
ext.  146).  or  Michael  Jasinski 
(mjasinsk©mail.hq.nass.gov.  202-358- 
1847).  or  Jin  Huang 
(huang©ogp.noaa.gov,  301-427-2089 
ext.  148). 

(J)  Global  Carbon  Cycle  (GCC):  The 
U.S.  Interagency  Carbon  Cycle  Science 
Program  (CCSP)  sedks  to  answer  two 
overarching  questions:  (1)  How  large 
and  variable  are  the  dynamic  reservoirs 
and  fluxes  of  carbon  within  the  Earth 
System,  and  how  might  carbon  cycling 
change  and  be  changed  in  future  years, 
decades  and  centuries,  and  (2)  What  are 
our  options  for  managing  carbon  sources 
and  sinks  to  achieve  an  appropriate 
balance  of  risk,  costs,  and  benefits  to 
society?  For  more  detailed  information 
on  interagency  priorities,  science 
planning  and  agency  roles,  please 
consult  the  Web  at:  http:// 
www.carboncyclescience.gov. 

NOAA's  participation  in  the  U.S. 
program  focuses  on  three  main  goals:  (1) 
Quantifying  spatial  patterns  and 
variability  of  carbon  sources  and  sinks 
at  global  to  regional  scales:  (2) 


documenting  the  fate  of  anthropogenic 
C02  in  the  atmosphere  and  oceans;  and 
(3)  improving  future  climate  predictions 
by  incorporating  a  dynamic 
understanding  of  the  carbon  cycle  into 
models.  To  adiieve  these  goals,  the  GCC 
program  focuses  on  oceanic  and 
atmospheric  observations,  process- 
oriented  field  studies  and  modelling. 
Information  and  current  project 
abstracts  can  be  found  on  the  Web  at: 
http://www.o^.noaa.gov/mpe/gcc/ 
index/html.  For  FY2003.  GCC  wrill  issue 
a  separate  announcement  later  in  the 
year.  Investigators  interested  in  the  GCC 
program  area  are  encouraged  to  respond 
to  this  later  announcement.  For  further 
information,  please  contact:  Lisa  Dilling, 
NOAA/Office  of  Global  Programs.  301- 
427-2089  ext.  106,  Internet: 
diUing@ogp.noaa.gov  or  Krisa  Arzayus. 
301-427-2089  ext.  183  Internet: 
krisa.arzayus@noaa.gov  or  see  the  Web 
at:  http://www.ogp.noaa.gov/mpe/gcc/ 

index/html. 

(K)  Paleoclimatology:  Please  see 
Climate  Change  Data  and  Detection 
above. 

5.  Eligibility 

Eligible  applicants  are  institutions  of 
higher  education,  other  nonprofits, 
commercial  organizations,  international 
organizations,  state,  local  and  Indian 
tribal  governments.  Applications  from 
non-Federal  and  Federal  appUcants  will 
be  competed  against  each  other. 
Proposals  selected  for  funding  from 
non-Federal  applicants  will  be  funded 
through  a  project  grant  or  cooperative 
agreement  under  the  terms  of  this 
notice.  Proposals  selected  for  funding 
from  NOAA  scientists  shall  be  effected 
by  an  intra-agency  fund  transfer. 
Proposals  selected  for  funding  from  a 
non-NOAA  Federal  agency  will  be 
funded  through  an  inter-agency  transfer. 
PLEASE  NOTE:  Before  non-NOAA 
Federal  applicants  may  be  funded,  they 
mtist  demonstrate  that  they  have  legal 
authority  to  receive  funds  from  another 
Federal  agency  in  excess  of  the 
appropriation.  The  only  exception  to 
this  is  governmental  research  facilities 
for  awards  issued  under  the  authority  of 
49  use  44720.  Because  this 
announcement  is  not  proposing  to 
procure  goods  or  services  from 
applicants,  the  Economy  Act  (31  USC 
1535)  is  not  an  appropriate  legal  basis. 

6.  Letters  of  Intent  (LOI) 

The  purpose  of  the  LOI  process  is  to 
provide  inJPormation  to  potential 
applicants  on  the  relevance  of  their 
proposed  project  to  the  Climate  and 
Global  Change  Program  and  \he 
likelihood  of  it  being  funded  in  advance 
of  preparing  a  full  proposal.  Full 


proposals  will  be  encouraged  only  for 
LOIs  deemed  relevant,  therefore,  it  is  in 
the  best  interest  of  the  applicants  and 
their  institutions  to  submit  an  LOI; 
however,  it  is  not  a  requirement.  The 
LOI  should  provide  a  consise 
description  of  the  proposed  work  and  its 
relevance  to  the  targeted  program 
element.  The  LOI  must  include  the 
components  listed  below.  If  these 
components  are  not  included,  the  LOI 
risks  a  delayed  response  and  may  not  be 
considered  by  the  program  reviewers. 
(A)  Investigators  must  identify  the 
program  element  that  is  being  targeted 
in  the  LOI.  (B)  Investigators  must 
specify  a  tentative  project  title  in  the 
LOI.  (C)  LOIs  must  include  the  name 
and  institution  of  all  principal 
investigator(s).  and  specify  which 
individual  is  the  Lead  principal 
investigator.  (D)  LOIs  should  be  no  more 
than  two  pages  in  length  and  must 
include  a  statement  of  the  problem,  brief 
simmiary  of  work  to  be  completed. 
methodology  to  be  used,  and 
approximate  cost  of  the  project. 
Facsimile  and  electronic  mail  are 
acceptable  for  LOIs  (but  not  for  full 
proposals). 

A  panel  of  program  managers  will 
review  each  LOI  to  determine  whether 
the  LOI  is  responsive  to  the  program 
goals  as  advertised  in  this  notice.  An 
LOI  response  (e-mail  or  letter)  will  be 
sent  back  to  the  investigator 
encouraging  or  discouraging  a  full 
proposal.  The  final  decision  to  submit  a 
full  proposal  will  be  made  by  the 
investigator. 

7.  Evaluation  Criteria 

Consideration  for  financial  assistance 
will  be  given  to  those  proposals  that 
address  one  of  the  Program  Elements 
listed  above  and  meet  the  following 
evaluation  criteria: 

(A)  Scientific  Merit:  Intrinsic 
scientific  value  of  the  subject  and  the 
study  proposed,  including  methodology 
and  readiness:  50%. 

(B)  Relevance:  Importance  and 
relevance  to  the  goals  of  the  selected 
Program  Element{s).  (See  Program 
Obiectives  above):  50%. 


8.  Selection  Procedures 

Proposals,  including  those  submitted 
by  NOAA  employees,  will  be  evaluated 
in  accordance  with  the  above  evaluation 
criteria  by  (A)  independent  per  mail 
review,  and/or  (B)  independent  peer 
panel  review  consisting  of  both  NOAA 
and  non-NOAA  (including  non-Federal) 
experts.  The  Program  Manager  will  not 
be  a  voting  member  of  an  independent 
peer  panel.  Occasionally  a  peer  mail 
review  or  a  peer  panel  review  will  be 
used  exclusively.  More  often,  the  peer 
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mail  reviews  will  be  provided  to  the 
peer  review  panel  for  use  in  its 
deliberations.  The  peer.mail  reviewers 
rate  each  proposal  using  the  above 
evaluation  criteria.  The  panel  will 
review  and  discuss  each  project  and, 
based  on  the  above  evaluation  criteria, 
each  member  of  the  panel  will 
separately  provide  a  single  numerical 
rating  of  each  project.  These  ratings 
result  in  a  rank  order  which,  in 
association  with  a  post-rating  panel 
discussion,  is  used  to  establish  fhose 
proposals  that  are  meritorious  and 
relevant  and  worthy  of  further 
consideration. 

The  Program  Manager  will  make  his/ 
her  recommendations  to  the  Selecting 
Official  based  upon  his/her 
determination  as  to  which  of  the  worthy 
proposals  (1)  best  achieve  the  strategic 
goals  of  NOAA  (2)  are  most  likely  to  be 
completed  successfully,  (3)  do  not 
substantially  duplicate  other  projects 
that  are  cmrently  funded  by  NOAA  or 
are  approved  for  funding  by  other 
federal  agencies,  (4)  provide 
programmatic  balance,  (5)  are  highly 
cost  effective  and  (6)  fall  within 
remaining  funds  available. 
Unsatisfactory  performance  by  a 
recipient  imder  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding.  Although  rare, 
the  Program  Manager  may  decide  to 
recommend  a  project  that  was  not 
categorized  as  worthy  of  funding  if  he/ 
she  determines  that  it  is  a  high-risk 
project  from  which  a  substantial 
potential  benefit  may  occur.  The 
Program  Manager  will  also  determine 
the  total  duration  of  funding  and  the 
amount  of  funding  for  each  selected 
proposal. 

Ixie  Program  Manager  submits  his/her 
recommendations  to  die  Selecting 
Official  who  may  approve  or  modify  the 
final  selection  of  projects  to  be 
recommended  to  the  Grants  Officer  for 
funding  based  on  the  selection  factors 
(1)  to  (6)  above  or  classified  as  high  risk, 
but  with  substantial  potential  benefit. 

Applications  proposed  for  funding  are 
subject  to  the  requirements  of  Executive 
Order  12372,  "intergovernmental 
Review  of  Federal  Programs".  This 
Notice  has  been  determined  to  be  "not 
significant"  for  purposes  of  Executive 
Order  12866.  It  has  been  determined 
that  this  notice  does  not  contain  policies 
with  Federalism  implications  as  that 
term  is  defined  in  Executive  Order 
13132.  Because  notice  and  comment  are 
not  required  under  5  U.S.C.  553,  or  any 
other  law,  for  this  notice  relating  to 
public  property,  loans,  grants  benefits  or 
contracts  (5  U.S.C.  553(a)),  a  Regulatory 
Flexibilify  Analysis  is  not  required  and 
has  not  been  prepared  for  this  notice,  5 


U.S.C.  601  et  seq.  Pvirsuant  to  Executive 
Orders  13256, 12900,  and  13021,  the 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration  (DOC/NOAA)  is 
strongly  committed  to  broadening  the 
participation  of  Historically  Black 
Colleges  and  Universities  (HBCU), 
Hispanic  Serving  Institutions  (HIS),  and 
Tribal  Colleges  and  Universities  (TCU) 
in  its  educational  and  research 
programs.  The  DOC/NOAA  vision, 
mission,  and  goals  are  to  achieve  full 
participation  by  Minorify  Serving 
Institutions  (MSI)  in  order  to  advance 
the  development  of  himian  potential,  to 
strengthen  the  nation's  capacity  to 
provide  high-quality  education,  and  to 
increase  opportiuiities  for  MSIs  to 
participate  in  and  benefit  from  Federal 
Financial  Assistance  programs.  DOC/ 
NOAA  encourages  all  applicants  to 
include  meaningful  participation  of 
MSIs.  Institutions  eligible  to  be 
considered  MSIs  are  listed  at  the 
following  Internet  Web  site:  http:// 
www.ed.gov/offices/OCR/99minin.html. 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1.  2001  (66  FR  49917),  are 
applicable  to  this  solicitation.  However, 
please  note  that  the  Department  will  not 
implement  the  requirements  of 
Executive  Order  13202  (66  FR  49921), 
pursuant  to  guidance  issued  by  the 
office  of  Management  Budget  in  light  of 
a  court  opinion  which  found  that  the 
Executive  Order  was  not  legally 
authorized.  See  Building  and 
Construction  Trades  Department  v. 
AUbaugh,  172  F.  Supp.  2d  138  p.D.C. 
2001).  This  decision  is  currentiy  on 
appeal.  When  the  case  has  been  finally 
resolved,  the  Department  will  provide 
further  information  on  implementation 
of  Executive  Order  13202. 

Louisa  Koch, 

Deputy  Assistant  Administrator. 

[FR  Doc.  02-8453  Filed  4-5-02;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Qatar 

April  2.  2002. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 


ACnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting  a 
limit. 

EFFECTIVE  DATE:  April  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Custoins 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limit  for  Categories  347/ 
348  is  being  reduced  for  carryforward 
used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  59582,  published  on 
November  29,  2001. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Impiementatioii  of  Textile 
Agreements 

April  2.  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  23,  2001.  by  the  * 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Qatar  and  exported  during 
the  twelve-month  period  beginning  on 
January  1,  2002  and  extendi^  through 
December  31,  2002. 

Effective  on  April  9.  2002.  you  are  directed 
to  reduce  the  current  limit  for  Categories  347/ 
348  to  691,957  dozen  ',  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 


*  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31,  2001. 
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exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
(ames  C.  Leonard  III. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  02-8419  Filed  4-5-02;  8:45  ami 
BiujNG  cooe  asio-oa-s 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  information  Collection: 
Comment  Request 

agency:  Corporation  for  National  and 
Community  Service. 
action:  Notice. 


SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  t6 
provide  the  general  public  and  Federal 
agencies  with  cm  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 
Currently,  the  Corporation  is  soliciting 
comments  concerning  its  proposed  new 
AmeriCorps  Application  for 
Membership.  This  application  will  be 
used  to  screen  and  place  applicants  into 
the  various  AmeriCorps  programs,  and 
will  replace  the  previous  OMB 
approved  individual  application. 

Copies  of  the  information  collection 
requests  can  be  obtained  by  contacting 
the  office  listed  below  in  the  AOOAESSES 
section  of  this  notice. 

The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  «.g.,  permitting  electronic 
submissions  of  responses. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  June  7,  2002. 
ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Service,  Office  of 
AmeriCorps  Recruitment,  8th  Floor, 
Attn:  Mr.  Noel  McCaman,  1201  New 
York  Avenue,  NW.  Washington,  DC 
20525. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Noel  McCaman,  (202)  606-5000,  ext. 
443.  .      , 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  AmeriCorps  member  application 
will  gather  data  from  applicsmts. 
including  background  information, 
educational  history,  skills  and 
experience,  and  a  motivational 
statement  that  AmeriCorps  may  use  in 
evaluating  their  suitability  for  becoming 
a  member  and  to  place  them  in  the  most 
appropriate  program(s)  that  match  their 
skills  and  interests. 

n.  Current  Action 

The  Corporation  seeks  approval  of  its 
new  AmeriCorps  Application  for 
Membership.  The  new  application  has 
very  few  changes  from  the  previously 
approved  application.  If  approved,  this 
application  will  continue  to  enable 
applicants  to  complete  one  application 
and  be  considered  for  multiple 
programs  within  AmeriCorps.  This  new 
application  will  continue  to  be  cost- 
effective  for  the  government  by 
providing  a  centralized  information 
source  and  streamlined  process  for 
receiving  applications  and  placing  them 
into  the  proper  programs. 

Type  of  Review:  Renewal. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  AmeriCorps  Application  for 
Membership. 

OMB  Number:  3045-0054. 

Agency  Number:  None. 

Affected  Public:  Those  individuals 
interested  in  applying  to  become  a 
member  of  any  of  the  AmeriCorps 
programs,  including  AmeriCorps *NCCC 
and  AmeriCorps 'VISTA,  and  hundreds 
of  State  and  local  programs  located 
throughout  the  country  which  recruit 
AmeriCorps  members. 

Total  Respondents:  Approximately 
75,000.  (Approximately  50,000 
individuals  serve  each  year  in 


AmeriCorps  programs;  (collection  totals 
are  inexact,  as  aknost  all  completed 
applications  are  submitted  to  local 
programs  and  are  not  sent  to  the 
Corporation  for  National  Service)). 

Frequency:  One  time.  Applicants  may 
make  copies  of  their  completed  form, 
and  submit  copies  (each,  however,  with 
an  original  signature)  to  several  different 
AmeriCorps  programs  for  consideration. 
In  addition,  applicants  may  fill  out  the 
same  application  on  line  at  the 
Corporaltion's  Web  site.  Applicants  may 
then  send  multiple  applications  to 
programs  electronically. 

Average  Time  Per  Response:  45 
minutes. 

Estimated  Total  Burden  Hours:  56,250 
hours,  (if  75,000  individuals  complete 
the  form  per  year). 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  April  2,  2002. 
Noel  V.  McCaman, 

Director,  AmeriCorps  Recruitment.  Selection 
and  Placement. 

[FR  Doc.  02-8417  Filed  4-5-02;  8:45  am) 
BNJJNO  COOe  6050-$S-P 


DEPARTMENT  OF  DEFENSE 
U.S.  Marine  Corps 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  US.  Marine  Corps,  DoD. 
ACTION:  Notice  to  delete  and  amend 
systems  of  records. 


SUMMARY:  The  U.S.  Marine  Corps 
proposes  to  delete  and  amend  systems 
of  records  notices  in  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  May  8,  2002, 
unless  comments  are  received  which 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Head,  FOIA  and  Privacy  Act-Section, 
Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
B.  L.  Thompson  at  (703)  614-^008  or 
DSN  224-4008. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Marine  Corps  record  system  notices  for 
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records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  April  1,  2002. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Deletion 
MFD00005 

SYSTEM  NAME: 

Retired  Pay/Personnel  System  (RPPS) 
(February  22, 1993,  58  FR  10630). 

reason: 

These  records  are  now  under  the 
cognizance  of  the  Defense  Finance  and 
Accounting  Service  (DFAS),  and  are 
being  maintained  under  the  DFAS 
system  of  records  notice  T7347b, 
Defense  Military  Retiree  and  Annuity 
Pay  System  (April  12, 1999,  64  FR 
17629). 

Amendments 
MiL00019 

SYSTEM  NAME: 

Equipment  and  Weapons  Receipt  or 
Custody  Files  (August  17, 1999,  64  FR 
44698). 

CHANGES: 


storage: 
Delete  entry  and  replace  with  'Paper 
id  automated  records.' 


T 


safeguards: 

Delete  entry  and  replace  with  'Paper 
files  and  computer  terminals  are  located 
in  limited  access  areas  and  handled 
only  by  authorized  personnel  who  are 
properly  screened  and  trained  to  work 
with  automated  systems  of  records.' 


MIL00019 

SYSTEM  NAME: 

Equipment  and  Weapons  Receipt  or 
Custody  Files. 

SYSTEM  location: 

System  is  decentralized.  Records  are 
maintained  at  Marine  Corps  commands. 


organizations,  or  activities  that  issue 
said  equipment  or  weapons. 

categories  of  indivkxjals  covered  by  the 

SYSTEM: 

System  contains  name,  rank.  Social 
Security  Number,  unit  address,  and 
date. 

categories  of  records  in  the  system: 

This  file  contains  name,  rank.  Social 
Security  Number,  itemized  list  of 
equipment  issued,  date  issued,  and 
possibly  unit  and  section/Department  to 
which  assigned. 

authority  for  maintenance  of  the  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041. 
Headquarters,  Marine  Corps, 

purpose(S): 

To  provide  a  record  of  individuals 
who  have  government  property  in  their 
possession  for  use  in  the  management  of 
that  property. 

routine  uses  of  records  maintained  in  the 
system,  including  categories  of  users  and 
the  purposes  of  such  uses: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blaiiket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Marine 
Corps  compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  automated  records. 

retrievabiuty: 

Records  are  filed  alphabetically  by 
name. 

safeguards: 

Paper  files  and  computer  terminals 
are  located  in  limited  access  areas  and 
handled  only  by  authorized  personnel 
who  are  properly  screened  and  trained 
to  work  with  automated  systems  of 
records. 

RETENTION  AND  DISPOSAL: 

These  records  are  destroyed  upon  the 
return  of  the  property  listed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanding  officer  of  the  activity. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 


is  contained  in  this  system  should 
address  written  inquiries  to  the 
Conunanding  officer  of  the  activity. 

Provide  full  name  and  military  status. 
Proof  of  identity  may  be  established  by 
military  identification  card  or  DD  Form 
214  and  drivers  license. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commanding  officer  of 
the  activity. 

Provide  full  name  and  military  status. 
Proof  of  identity  may  be  established  by 
military  identification  card  or  DD  Form 
214  and  drivers  license. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agency  ' 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P5211.2;  32 
CFR  part  701;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  entered  by  visual 
certification  of  property,  issued  and 
identification  presented  by  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
MMN00006 

SYSTEM  NAME: 

Marine  Corps  Military  Personnel 
Records  (OQR/SRB)(October  13,  2000, 
65  FR  60914) 

CHANGES: 


STORAGE: 

At  the  end  of  the  sentence  delete  'and 
on  microfiche'  and  add  ' ,  on  microfiche, 
and  on  electronic  storage  mediums.' 


SAFEGUARDS: 

Delete  entry  and  replace  with  'Paper 
files  and  computer  terminals  are  located 
in  limited  access  areas  and  handled 
only  by  authorized  personnel  who  are 
properly  screened  and  trained  to  work 
with  automated  systems  of  records. 
Computer  termineils  are  protected  by 
passwords.' 
»        •        *        •        * 

MMN00006 
SYSTEM  NAME: 

Marine  Corps  Military  Personnel 
Records  (OQR/SRB). 
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SYSTEM  LOCATION: 

Primary  system:  Headquarters,  U.S. 
Marine  Corps  (Code  MMSB),  2008  Elliot 
Road.  QuanUco,  VA  22134-5030. 

DECENTRALIZED  SEGMENTS: 

Commanding  officer  of  the 
organization  to  which  the  Marine  officer 
or  enlisted  individual  is  assigned  for 
duty  and  has  responsibility  for  the 
Officer  Qualification  Records/Service 
Record  Books  (OQR/SRB). 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Marine  Corps  military  personnel 
(enlisted/officer):  Reserve,  retired  and 
discharged  or  otherwise  separated. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  the  Official 
Military  Personnel  File.  SRB  and  OQR. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  10  U.S.C.  5013,  Secretary 
of  the  Navy;  10  U.S.C.  5041. 
Headquarters,  Marine  Corps;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  provide  a  record  on  all  Marine 
Corps  military  personnel  for  use  in 
management  of  resources,  screening  and 
selection  for  promotion,  training  and 
educational  programs,  administration  of 
appeals,  grievances,  discipline, 
litigations  and  adjudication  of  claims 
and  determination  of  benefits  and 
entitlements. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  officials  and  employees  of  the 
Coast  Guard  and  National  Guard  in  the 
performance  of  their  official  duties 
relating  to  screening  members  who  have 
expressed  a  positive  interest  in  an 
interservice  transfer,  enlistment, 
appointment  or  acceptance. 

To  agents  of  the  Secret  Service  in 
coimection  with  matters  under  the 
jurisdiction  of  that  agency  upon 
presentation  of  credentials. 

To  private  organizations  under 
government  contract  to  perform  random 
analytical  research  into  specific  aspects 
of  military  personnel  management  and 
administrative  procedures. 

To  officials  and  employees  of  the 
American  Red  Cross  and  Navy  Relief 
Society  in  the  performance  of  their 
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duties.  Access  will  be  limited  to  those 
portions  of  the  member's  record 
required  to  effectively  assist  the 
member. 

To  officials  and  employees  of  the 
Sergeant  at  Arms  of  the  U.S.  House  of 
Representatives  in  the  performance  of 
official  duties  related  to  the  verification 
of  Marine  Corps  service  of  Members  of 
Congress.  Access  will  be  limited  to 
those  portions  of  the  member's  record 
required  to  verify  service  time,  active 
and  reserve. 

To  state,  local,  and  foreign  (within 
Status  of  Forces  agreements)  law 
enforcement  agencies  or  their 
authorized  representatives  in 
connection  with  litigation,  law 
enforcement,  or  other  matters  under  the 
jurisdiction  of  such  agencies. 

To  officials  and  employees  of  the 
Department  of  Veterans  Affairs, 
Department  of  Health  and  Human 
Services,  and  Selective  Service 
Administration  in  the  performance  of 
their  official  duties  related  to  eligibility, 
notification,  and  assistance  in  obtaining 
benefits  by  members  and  former 
members  of  the  Marine  Corps. 

To  officials  and  employees  of  the 
Department  of  Veterans  Affairs  in  the 
performance  of  their  official  duties 
relating  to  approved  research  projects. 
To  officials  and  employees  of  other 
Departments  and  Agencies  of  the 
Executive  Branch  of  government,  upon 
request,  in  performance  of  their  official 
duties  related  to  the  management, 
supervision,  and  administration  of 
members  and  former  members  of  the 
Marine  Corps. 

To  Federal  agencies,  their  contractors 
and  grantees,  and  to  private 
organizations,  such  as  the  National 
Academy  of  Sciences,  for  the  purposes 
of  conducting  personnel  and/ or  health- 
related  research  in  the  interest  of  the 
Federal  government  and  the  public. 
When  not  considered  mandatory,  the 
names  and  other  identifying  data  will  be 
eliminated  from  records  used  for  such 
research  studies. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Marine 
Corps  compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLKIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  ANO 
OtSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  paper  in  file 
folders,  magnetic  megastorage,  on 
microfiche,  and  on  electronic  storage 
mediums. 

retrkvabuty: 

The  records  at  Headquarters,  U.S. 
Marine  Corps  (all  active  and  reserve 


officer  records,  all  temporary  disability 
retired  records,  all  active  and  organized 
reserve  and  Fleet  Marine  Corps  Reserve 
enlisted  records  of  personnel  joined/ 
transferred  to  these  components  v 

subsequent  to  June  30, 1974,  all  former 
Commandants,  all  living  retired  officers 
(who  served  in  General  Officer  grade, 
records  of  all  personnel  separated/ 
retired  four  months  or  less)  are  retrieved 
by  full  name  and  Social  Security 
Number.  Except  for  OQR's  and  SRB's  of 
participating  members,  all  other 
categories  of  Marine  Corps  military 
personnel  records  are  maintained  at  the 
National  Personnel  Records  Center,  St. 
Louis,  MO.  Those  retired  to  St.  Louis 
prior  to  January  1, 1964  and/or  those 
with  military  service  numbers  (MSN) 
below  1800000  are  retrieved  by  MSN 
and  full  name.  All  other  Marine  Corps 
records  retired  to  St.  Louis.  MO  are 
accessed  by  MSN  and/or  Social  Security 
Number  and  are  retrieved  by  an 
assigned  registry  number. 

SAFEGUARDS: 

Paper  files  and  computer  terminals 
are  located  in  limited  access  areas  and 
handled  only  by  authorized  personnel 
who  are  properly  screened  and  trained 
to  work  with  automated  systems  of 
records.  Computer  terminals  are 
protected  by  passwords. 

RETENTION  AND  DISPOSAL: 

Records  are  permanent.  Records 
maintained  at  Headquarters,  U.S. 
Marine  Corps  are  transferred  to  the 
National  Personnel  Records  Center, 
9700  Page  Avenue,  St.  Louis,  MO 
63132-5100,  one  year  after  separation, 
placement  on  the  Permanent  Disability 
Retired  List,  retirement,  retirement  from 
Fleet  Marine  Corps  Reserve,  death  of  an 
officer  who  served  in  General  Officer 
grade  and  former  Marines  no  longer 
considered  of  newsworthy  status. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commandant  of  the  Marine  Corps 
(Code  MMSB),  Headquarters.  U.S. 
Marine  Corps,  2008  Elliot  Road, 
Quantico,  VA  22134-5030. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps  (Code 
MMSB),  Headquarters,  U.S.  Marine 
Corps.  2008  Elliot  Road,  Quantico,  VA 
22134-5030  (for  active  duty  members); 
or  to  the  Director,  National  Personnel 
Records  Center,  9700  Page  Avenue,  St. 
Louis,  MO  63132-5100  (for  separated 
members). 

Individuals  seeking  to  determine 
information  about  their  OQR/SRB 


•f  CTil'l 
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records  maintained  by  their  respective 
commanding  officer  should  address 
written  inquiries  to  the  command 
concerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
Department  of  the  Navy's  mailing 
addresses,  published  as  an  appendix  to 
the  Navy's  compilation  of  record  system 
notices.  Written  requests  should  contain 
the  full  name.  Social  Security  Number, 
and  signature  of  the  requester. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  requests  to  the  Commandant  of 
the  Marine  Corps  (Code  MMSB). 
Headquarters,  U.S.  Marine  Corps,  2008 
Elliot  Road,  Quantico,  VA  22134-5030 
(for  active  duty  personnel);  to  the 
respective  commanding  officer  of  the 
command  concerned  for  OQR/SRB;  or  to 
the  Director,  National  Personnel 
Records  Center,  9700  Page  Avienue,  St. 
Louis,  MO  63132-5100  (for  separated 
members). 

Written  requests  should  include  the 
full  name.  Social  Security  Number,  and 
signature  of  the  requester. 

The  individual  may  visit  any  of  the 
above  activities  for  review  of  records. 
Proof  of  identification  may  consist  of  an 
individual's  active,  reserve  or  retired 
identification  card.  Armed  Forces 
Report  of  Transfer  or  Discharge  (DD 
Form  214),  discharge  certificate,  driver's 
license,  or  other  data  sufficient  to  insure 
that  the  individual  is  the  subject  of  the 
record. 

CONTESTING  RECORD  PROCEDURES: 

The  U.S.  Marine  Corps  rules  for 
contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  Marine  Corps  Order 
P5211.2;  32CFRpart  701;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Staff  agencies  and  subdivisions  of 
Headquarters.  U.S.  Marine  Corps: 
Marine  Corps  conmiands  and 
organizations;  other  agencies  of  federal, 
state,  and  local  government;  medical 
reports;  correspondence  from  financial 
and  other  commercial  enterprises; 
coirespondence  and  records  of 
educational  institutions; 
correspondence  of  private  citizens 
addressed  directly  to  the  Marine  Corps 
or  via  the  U.S.  Congress  and  other 
agencies;  investigations  to  determine 
suitability  for  enlistment,  security 
clearances,  and  special  assignments; 
investigations  related  to  disciplinary 
proceedings;  and  the  individual  of  the 
record. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[PR  Doc.  02-8239  Filed  4-5-02;  8:45  am] 
BiLUNG  CODE  S001-08-P 

DEPARTMErfT  OF  EDUCATION 

President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans;  Meeting 

agency:  President's  Advisory 

Conmiission  on  Educational  Excellence 

for  Hispanic  Americans,  Department  of 

Education. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  President's 
Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans 
(Commission).  This  notice  also 
describes  the  functions  of  the 
Commission.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 
DATES  AND  TIMES:  Wednesday,  April  17, 
2002,  8  a.m.  to  4:30  p.m.,  and  Thursday, 
April  18,  2002.  8:00  a.m.  to  9  a.m.  and 
12:30  p.m.  to  2  p.m. 
ADDRESSES:  The  Commission  meeting 
will  be  held  in  Las  Vegas,  Nevada,  at 
The  Venetian  Hotel  located  at  3355  Las 
Vegas  Boulevard  South,  Las  Vegas, 
Nevada,  89109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Sanchez,  Executive  Director,  or 
Adam  Chavarria.  Associate  Director, 
White  House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans,  400 
Maryland  Ave.,  SW.,  Washington,  D.C. 
20202,(202)401-1411. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans  is  established  under 
Executive  Order  13230  dated  October 
12,  2001.  The  Commission  is 
established  to  provide  advice  to  the 
Secretary  of  Education  (Secretary)  and 
issue  reports  to  the  President 
concerning:  (a)  the  progress  of  Hispanic 
Americans  in  closing  the  academic 
achievement  gap  and  attaining  the  goals 
established  by  the  President's  No  Child 
Left  Behind  Act  of  2002;  (b)  the 
development,  monitoring,  and 
coordination  of  Federal  efforts  to 
promote  high-quality  education  for 
Hispanic  Americans;  (c)  ways  to 
increase  parental.  State  and  local, 
private  sector,  and  community 
involvement  in  improving  education; 
and  (d)  ways  to  maximize  the 


effectiveness  of  Federal  education 
initiatives  within  the  Hispanic 
conununity.  Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.  interpreting 
services,  assistive  listening  devices, 
materials,  in  alternative  format)  should 
notify  Adam  Chavarria  at  (202)  401- 
1411  by  no  later  than  April  12.  We  will 
attempt  to  meet  requests  after  this  date, 
but  cannot  guarantee  availability  of  the 
requested  accommodation.  The  meeting 
site  is  accessible  to  individuals  with 
disabilities.  On  Wednesday,  April  17th, 
the  Commission  will  receive  testimony 
from  a  panel  of  experts  on  a  range  of 
educational  topics.  On  Thursday,  the 
Commission  will  convene  in  the 
morning  to  receive  briefings  from  two 
working  groups  and  to  deliberate  on 
presentations,  findings  and  next  steps. 
The  Commission  will  meet  in  open 
session  from  8  a.m.  to  4:30  p.m.  on 
Wednesday,  and  from  8  a.m.  to  9  a.m. 
and  from  12:30  p.m.  to  2  p.m.  on 
Thursday. 

Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for  public 
inspection  at  the  office  of  the  White 
House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans  from 
the  hours  of  9  a.m.  to  5  p.m. 

Dated:  April  1,  2002. 
Laurie  M.  Rich, 

Assistant  Secretary,  Office  of 
Intergovernmental  and  Interagency  Affairs. 
[PR  Doc.  02-8371  Filed  4-5-02;  8:45  am] 
BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Advanced  Scientific 
Computing  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Advanced  Scientific 
Computing  Advisory  Committee 
(ASCAC).  Federal  Advisory  Committee 
Act  (Public  Law  92-463.  86  Stat.  770) 
requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Thursday.  May  2.  2002,  8:30  a.m. 
to  5:30  p.m.;  Friday,  May  3,  2002,  8:45 
a.m.  to  2:00  p.m. 

ADDRESSES:  Crowne  Plaza  Hotel,  14th 
and  K  Streets,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melea  Baker,  Office  of  Advanced 
Scientific  Computing  Research;  US 
Department  of  Energy;  19901 
Germantown  Road;  Germantown.  MD 
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20874-1290;  Telephone  (301)-903-7486 
[E-mail  Melea.Baket^science.doe.gov). 

SUPPLEMENTARY  INFORMATKM: 

Purpose  of  the  Meeting:  The  purpose 
of  this  meeting  is  to  provide  advice  and 
guidance  with  respect  to  the  advanced 
scientific  computing  research  program. 

TentadTC  Agenda 

Thursday.  May  2.  2002 

Introduction 

Remarks  from  the  Director,  Office  of 

Science 
Remarks  from  the  Office  of  Advanced 

Scientific  Computing  Research 
Scientific  Discovery  through  Advanced 

Computing  Update 
Facilities  Subcommittee  Report 
Performance  Measures 
Biotechnology  Subcommittee  Update 
Genomes  to  Life  Roadmap 
Public  Comment 

Friday.  May  3.  2002 

Nanotechnology  Workshop  Update 

SC-Wide  Issues 

New  Business 

Advisory  Committee  Open  Discussion 

of  Issues 
Public  Comment 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Melea  Baker  via  FAX  at  301- 
903-4846  or  via  e-mail 
(Melea  Bakei^science.  doe.gov) .  You 
must  make  your  request  for  an  oral 
statement  at  least  5  business  days  prior 
to  the  meeting.  Reasonable  provision 
will  be  made  to  include  the  scheduled 
oral  statements  on  the  agenda.  The 
Chairperson  of  the  Committee  will 
conduct  the  meeting  to  facilitate  the 

orderly  conduct  of  business.  Public 

comment  will  follow  the  10-n^inute 

rule. 
Minutes:  The  minutes  of  this  meeting 

will  be  available  for  public  review  and 

copying  within  30  days  at  the  Freedom 

of  Information  Public  Reading  Room; 

lE-190,  Forrestal  Building;  1000 

Independence  Avenue,  SW; 

Washington,  DC  20585;  between  9:00 

a.m.  and  4:00  p.m.,  Monday  through 

Friday,  except  holidays. 
Issued  in  Washington.  DC  on  April  2.  2002. 

Rachel  M.  Samuel, 

Deputy  Committee  Management  Officer. 

|FR  Doc.  02-8395  Filed  4-5-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Science;  Biological  and 
Environmental  Reaearch  Advlaory 
Committee;  Notice  of  Meeting 

agency:  E)epartment  of  Energy. 
action:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Biological  and 
Enviroimiental  Research  Advisory 
Committee.  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  86 
Stat.  770)  requires  that  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register. 

DATES:  Thursday.  April  25,  2002,  8:30 
a.m.  to  5:00  p.m.;  and  Friday,  April  26. 
2002,  8:30  a.m.  to  12:00  p.m. 
ADDRESSES:  American  Geophysical 
Union.  2000  Florida  Avenue,  NW, 
Washington,  DC  20009. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Thomassen  (301-903-9817; 
david.  thomassen@science.  doe.gov) ,  or 
Ms.  Shirley  Derflinger  (301-903-0044; 
Shirley. derflingei^science. doe. gov). 
Designated  Federal  Officers,  Biological 
and  Environmental  Research  Advisory 
Committee.  U.S.  Department  of  Energy, 
Office  of  Science,  Office  of  Biological 
and  Environmental  Research,  SC-70, 
19901  Germantown  Road,  Germantown, 
Maryland  20874-1290.  The  most 
current  information  concerning  this 
meeting  can  be  found  on  the  Web  site: 
http://www.science.doe.gov/ober/berac/ 
announce.htm} . 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  To  provide 
advice  on  a  continuing  basis  to  the 
Director,  Office  of  Science  of  the 
Department  of  Energy,  on  the  many 
complex  scientific  and  technical  issues 
that  arise  in  the  development  and 
implementation  of  the  biological  and 
environmental  research  program. 

Tentative  Agenda 

Thursday,  April  25,  and  Friday,  April 
26. 2002: 

•  Welcoming  Remarks. 

•  Remarks  from  Dr.  Ray  Orbach, 
Director.  Office  of  Science. 

•  Presentations  and  discussion  by 
other  Federal  agencies  who  partner  with 
Biological  and  Environmental 
Resei^ch — the  National  Institutes  of 
Health,  the  United  States  Department  of 
Agriculture,  the  Environmental 
Protection  Agency,  and  the  National 
Science  Foundation. 

•  Discussion  of  research  resource 
needs  for  the  Genomes  to  Life  research 
program. 

•  Science  talk  on  free  electron  laser 
research. 


•  Report  by  Dr.  Ari  Patrinos, 
Associate  Director  of  Science  for 
Biological  and  Environmental  Research. 

•  Review  of  working  group  activities. 

•  Report  on  mathematics  and 
computing  needs  for  the  Genomes  to 
Life  research  program. 

•  New  Business. 

•  Public  Comment  (10-minute  rule). 
Public  Participation:  The  day  and  a 

half  meeting  is  open  to  the  public.  If  you 
would  like  to  file  a  written  statement 
with  the  Committee,  you  may  do  so 
either  before  or  after  the  meeting.  If  you 
would  like  to  make  oral  statements 
regarding  any  of  the  items  on  the 
agenda,  you  should  contact  David 
Thomassen  or  Shirley  Derflinger  at  the 
address  or  telephone  numbers  listed 
above.  You  must  make  your  request  for 
an  oral  statement  at  least  five  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
IE-190.  Forrestal  Building,  1000 
Independence  Avenue.  SW. 
Washington.  DC.  between  9:00  a.m.  and 
4:00  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC  on  April  2,  2002. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  02-8394  Filed  4-5-02;  8:45  am] 
BILLING  CODE  64S0-01-I> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP9»-301-O44] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Ratea 

April  2.  2002. 

Take  notice  that  on  March  28.  2002, 
ANR  Pipeline  Company  (ANR)  filed 
amendments  to  fifteen  (15)  service 
agreements  that  have  previously  been 
accepted  as  negotiated  rate  agreements. 

ANR  states  that  the  amendments 
reflect  revised  exhibits  effectuating  a 
change  in  shippers'  quantities  in  storage 
agreements  and  transportation 
agreements  used  for  injection  into 
storage. 

ANR  further  requests  clarification  as 
to  the  necessity  of  filing  amendments 
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that  effectuate  changes  to  negotiated  rate 
a^eements  pursuant  to  provisions  that 
have  previously  been  authorized  by  the 
Commission.  Alternatively.  ANR  seeks  a 
waiver  of  the  filing  requirement  for 
changes  in  volume  levels  pursuant  to 
the  provision  in  its  agreements  that 
permit  such  changes  upon  changes  in 
fuel  use  percentages. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
vdth  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docke»#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretory. 

[FR  Doc.  02-8407  Filed  4-5-02;  8:45  am) 

BOXING  CODE  Sn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  PR02-ia-000]     . 

The  Cincinnati  Gaa  &  Electric 
Company;  Notice  of  Petition  for  Rate 
Approval 

April  2,  2002. 

Take  notice  that  on  March  1,  2001, 
The  Cincinnati  Gas  &  Electric  Company 
(Cincinnati),  filed  a  new  rate  election 
pursuant  to  Section  284.123(b)(l)(ii)  of 
the  Federal  Energy  Regulatory 
Commission's  (Commission), 
Regulations  (18  CFR  284.123). 
Cincinnati  proposes  an  effective  date  of 
March  1,2002. 

Pursuant  to  Section  284.123(b)(l)(ii) 
of  the  Commission's  regulation, 
Qncinnati  proposes  to  utilize  a  cost- 


based  rate  that  has  been  approved  by  the 
Public  Utilities  Conunission  of  Ohio,  in 
this  instance  Cincinnati's  currently 
effective  Rate  IT  for  comparable 
interruptible  transportation  service. 

Pursuant  to  section  284.123(b)(2)(ii). 
if  the  Commission  does  not  act  within 
150  days  of  the  date  of  this  filing,  the 
rates  will  be  deemed  to  be  fair  and 
equitable  and  not  in  excess  of  an 
amount  which  interstate  pipelines 
would  be  permitted  to  charge  for  similar 
transportation  service.  The  Commission 
may,  prior  to  the  expiration  of  the  150 
day  period,  extend  the  time  for  action  or 
institute  a  proceeding  to  afford  parties 
an  opportunity  for  written  comments 
and  for  the  oral  presentation  of  views, 
data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington  DC  20426. 
in  accordance  with  Sections  385.214  or 
385.211  of  the  Conmiission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  with  the  Secretary 
of  the  Commission  on  or  before  April 
17.  2002.  Protests  will  be  considered  by 
the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  petition  for  rate 
approval  is  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  also  be  viewed  on  the 
web  at  http://www.ferc.gov  using  the 
"RIMS"  link,  select  "Docket*"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance).  Comments,  protests 
and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l){iii) 
and  the  instructions  on  the 
Commission's  web  site  imder  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-8404  Filed  4-5-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP02-21 3-000] 

Columbia  Gaa  Tranamiaaion 
Corporation;  Notice  of  Propoaed 
Changea  in  FERC  Gaa  Tariff 

April  2,  2002. 

Take  notice  that  on  March  28,  2002, 
Coliunbia  Gas  Transmission  Corporation 


(Coliunbia)  tendered  for  filing  as  part  of 
to  its  FERC  Gas  Tariff,  Second  Revised 
Voliune  No.  1,  the  following  revised 
tariff  sheets,  bearing  a  proposed 
effective  date  of  May  1,  2002: 

Ninth  Revised  Sheet  No.  282 
Second  Revised  Sheet  No.  290 

On  May  2,  2001,  Columbia  made  a 
filing  with  the  Conunission  initiating 
Docket  No.  CPOl-260.  In  that  filing, 
Columbia  requested  a  certificate  of 
public  convenience  and  necessity  to 
construct  and  operate  facilities  needed 
to  serve  a  new  customer.  On  February 
27,  2002,  the  Commission  issued  an 
order  (Order)  (Columbia  Gas 
Transmission  Corp.,  98  FERC  H  61,206 
(2002))  approving  Columbia's  proposals. 
In  the  May  2,  2001  filing,  Columbia 
requested  a  waiver  of  the  20-year  term 
limit  for  service  agreements  ciurently  in 
its  tariff.  In  the  Order,  the  Commission 
questioned  whether  this  ciurent  20-year 
restriction  in  Columbia's  tariff  was 
necessary  and  directed  Columbia  to 
revise  its  tariff  to  eliminate  this  term 
restriction.  The  instant  filing  is  being 
made  to  revise  the  tariff  to  eliminate  this 
term  restriction. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  actioa  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
wwiv./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-8414  Filed  4-5-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-21 2-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  gas  Tariff 

April  2,  2002. 

Take  notice  that  on  March  28.  2002, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1.  the  following 
revised  tariff  sheets,  bearing  a  proposed 
effective  date  of  May  1,  2002: 

Fourth  Revised  Sheet  No.  146 
First  Revised  Sheet  No.  150 

Cta  May  2.  2001.  Columbia  Gulfs 
affiliate.  Columbia  Gas  Transmission 
Corporation.  (Columbia  Gas)  made  a 
filing  with  the  Commission  initiating 
Docket  No.  CPOl-260.  In  that  filing. 
Columbia  Gas  requested  a  certificate  of 
public  convenience  and  necessity  to 
construct  and  operate  facilities  needed 
to  serve  a  new  customer.  On  February 
27.  2002.  the  Commission  issued  an 
order  (Order)  (Columbia  Gas 
Transmission  Corp.,  98  FERC  \  61.206 
(2002))  approving  Columbia  Gas' 
proposals.  In  the  May  2.  2001  filing. 
Columbia  Gas  requested  a  waiver  of  the 
20-year  term  limit  for  service 
agreements  currently  in  its  tariff.  In  the 
Order,  the  Commission  questioned 
whether  this  current  20-year  restriction 
in  Columbia  Gas'  tariff  was  necessary 
and  directed  Columbia  Gas  to  revise  its 
tariff  to  eliminate  this  term  restriction. 
The  instant  filing  is  being  made  by 
Columbia  Gulf  to  incorporate  similar 
changes  to  its  tariff. 

Coumibia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salu. 

Secretary. 

|FR  Doc.  02-8413  Filed  4-5-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-211-000] 

Crossroads  Pipeline  Company;  Notice 
of  Proposed  Ctwnges  In  FERC  Gas 
Tariff 

April  2.  2002. 

Take  notice  that  on  March  28.  2002. 
Crossroads  Pipeline  Company 
(Crossroads)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1 .  the  following  revised 
tariff  sheets,  bearing  a  proposed 
effective  date  of  May  1,  2002: 

First  Revised  Sheet  No.  82 
First  Revised  Sheet  No.  90 

On  May  2.  2001,  Crossroads'  affiliate, 
Columbia  Gas  Transmission 
Corporation,  (Columbia  Gas)  made  a 
filing  with  the  Commission  initiating 
Docket  No.  CPOl-260.  In  that  filing. 
Columbia  Gas  requested  a  certificate  of 
public  convenience  and  necessity  to 
construct  and  operate  facilities  needed 
to  serve  a  new  customer.  On  February 
27.  2002.  the  Commission  issued  an 
order  (Order)  (Columbia  Gas 
Transmission  Corp..  98  FERC  1  61.206 
(2002))  approving  Columbia  Gas' 
proposals.  In  the  May  2.  2001  filing. 
Columbia  Gas  requested  a  waiver  of  the 
20-year  term  limit  for  service 
agreements  ciurently  in  its  tariff.  In  the 
Order,  the  Commission' questioned 
whether  this  current  20-year  restriction 
in  Columbia  Gas'  tariff  was  necessary 
and  directed  Columbia  Gas  to  revise  its 
tariff  to  eliminate  this  term  restriction. 
The  instant  filing  is  being  made  by 
Crossroads  to  incorporate  similar 
changes  to  its  tariff. 

Crossroads  states  that  copies  have 
been  mailed  to  all  firm  customers, 
interruptible  customers,  and  affected 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  02-8412  Filed  4-5-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-38»-040] 

Dominion  Transmission,  Inc.;  Notice  of 
Compliance  Rling 

April  2.  2002. 

Take  notice  that  on  March  28.  2002. 
Dominion  Transmission.  Inc.  (DTI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Third  Revised  Volume  No.  1, 
the  following  tariff  sheet  to  comply  with 
the  Conunission's  Letter  Order  issued 
on  March  15.  2002.  in  Docket  No.  RP96- 
383-038.  with  an  effective  date  of 
November  1.  2001: 
First  Revised  Sheet  No.  1138 

DTI  states  that  the  purpose  of  this 
filing  is  to  comply  with  Ithe  condition 
imposed  by  the  Letter  Order.  DTI 
requests  an  effective  date  of  April  1, 
2002.  for  its  proposed  tariff  sheet. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  have  been 
served  upon  DTTs  customers,  interested 
state  conunissions  and  on  all  persons  on 
the  official  service  list  compiled  by  the 
Secretary  of  the  Commission  for  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  vrith  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-8406  Filed  4-5-02;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-214-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Crediting  Report 

April  2.  2002. 

Take  notice  that  on  March  28,  2002. 
El  Paso  Natural  Gas  Company  (EPNG) 
tendered  for  filing  its  revenue  crediting 
report  for  the  calendar  year  2001. 

EPNG  states  that  the  report  details 
EPNG's  crediting  of  risk  sharing 
revenues  for  the  calendar  year  2001  in 
accordance  with  Section  25.3  of  the 
General  Terms  and  Conditions  of  its 
Volume  No.  1-A  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  April  9.  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 


filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-8415  Filed  4-5-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-320-055] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Negotiated  Rate  Rling 

April  2,  2002. 

Take  notice  that  on  March  28.  2002, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  contracts 
between  Gulf  South  and  the  following 
companies  for  disclosure  of  recently 
negotiated  rate  transactions.  As  shown 
on  the  contracts.  Gulf  South  requests  an 
effective  date  of  April  1 ,  2002 . 

Special  Negotiated  Rate  Between  Gulf  South 

Pipeline  Company,  LP  and: 
Atmore  Utilities  Board,  Contract  No.  14485 
Town  of  Century,  Contract  No.  14496 
The  City  of  Fensacola,  Contract  No.  14560 
South  Alabama  Gas,  Contract  No.  14505 
South  Alabama  Utilities,  Contract  No.  14558 

Gulf  South  states  that  it  has  served 
copies  of  this  filing  upon  all  parties  on 
the  official  service  list  created  by  the 
Secretary  in  this  proceeding 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 


instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385. 2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  vmder  the  "e-Filing"  link, 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02^405  Filed  4-5-02;  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-21 5-000] 

Kinder  Morgan  interstate  Gas 
Transmission,  LLC;  Notice  of  Tariff 
Filing 

April  2,  2002. 

Take  notice  that  on  March  29,  2002 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMIGT)  tendered  for 
filing  to  become  part  of  KMIGT's  FERC 
Gas  Tariff,  the  following  revised  tariff 
sheets,  to  become  effective  May  1,  2002: 

Fourth  Revised  Volume  No.  1-A 

Third  Revised  Sheet  No.  11 
Original  Sheet  No.  37A 
Original  Sheet  No.  93A 

Fourth  Revised  Volume  No.  1-B 
Third  Revised  Sheet  No.  32 
Second  Revised  Sheet  No.  33 
Fourth  Revised  Sheet  No.  43 

KMIGT  states  that  it  is  making  this 
tariff  filing  to  add  a  new  appendix  to  its 
Finn  Transportation  Service  Agreement 
and  to  its  No  Notice  Service  Agreement 
ahd  to  change  and  update  certain 
sections  of  KMIGT's  FERC  Gas  Tariff. 

KMIGT  states  that  a  copy  of  this  filing 
has  been  served  upon  all  of  its 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  ill  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-20»-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions. on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

IFR  Doc.  02-8416  Filed  4-5-02;  8:45  ami 

WLUNG  COOe  S717-01-P 


select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-8409  Filed  4-5-02;  8:45  am) 

BILLMO  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlasion 

[Docket  No.  RP01 -172-005] 

Moiave  Pipeline  Company;  Notice  of 
Report  of  Rate  Refunds 

April  2.  2002. 

Take  notice  that  on  March  27.  2002. 
Mojave  Pipeline  Company  (Mojave) 
tendered  for  filing  its  Report  of  Rate 
Rehmds  at  Docket  Nos.  RPOl-1 72-000. 
etal. 

Mojave  states  that  on  March  1.  2002, 
it  distributed  refunds  totaling 
$2,605,268.02,  inclusive  of  interest,  to 
eligible  shippers. 

Mojave  states  that  a  copy  of  this 
Report  of  Rate  Refunds,  except  for  the 
diskette  and  the  Tab  3  refund  detail,  is 
being  served  upon  all  shippers  on 
Mojave's  system,  and  interested  state 
regulatory  commissions.  Mojave  states 
that  copies  of  the  pertinent  refund 
detail,  and  capacity  release  detail  if 
applicable,  were  included  with  each 
shipper's  refund.  Mojave  has  not 
furnished  the  refund  detail  under  Tab  3 
of  this  filing  to  all  shippers  and 
interested  parties  due  to  the 
commercially  sensitive  nature  of  such 
material. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regiilations.  All  such  protests  must  be 
filed  on  or  before  April  9,  2002.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 3-002] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Compliance  Filing 

April  2.  2002. 

Take  notice  that  on  March  29,  2002, 
Portland  Natural  Gas  Transmission 
System  (PNGTS)  tendered  for  filing  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1.  Substitute  First  Revised  Sheet  No. 
100.  to  become  effective  on  April  1, 
2002. 

PNGTS  states  that  the  purpose  its 
filing  is  to  place  into  effect  previously 
suspended  rates  at  the  end  of  the 
maximiun  five-month  suspension 
period,  i.e.,  effective  April  1.  2002.  in 
accordance  with  Section  4(e)  of  the 
Natural  Gas  Act  and  the  Commission's 
order  issued  on  October  31.  2001  in  this 
proceeding.  The  Commission's  October 
31.  2001  order  suspended  PNGTS's 
proposed  rates  filed  October  1.  2001  for 
the  maximum  five-month  statutory 
period  to  be  effective  April  1.  2002. 
subject  to  refund,  and  upon  motion  by 
PNGTS.  PNGTS's  rate  change  is 
described  in  detail  in  its  October  1.  2001 
filing,  which  was  previously  filed  with 
the  Commission,  served  on  all 
customers  and  affected  state 
commissions,  and  is  available  for  public 
inspection  at  the  Commission. 

PNGTS  states  that  the  proposed  rates 
to  be  effective  on  April  1,  2002  have 
been  adjusted  to  reflect  the  elimination 
of  facilities  not  in  service  at  the  end  of 
the  suspension  period.  PNGTS  further 
states  that  there  have  been  no 
intervening  Commission  orders 
requiring  any  other  changes  to  the 
proposed  rates. 

PNGTS  states  that  copies  of  this  filing 
are  being  served  on  all  jurisdictional 
customers,  applicable  state 
commissions,  and  participants  in 
Docket  No.  RP02-1 3-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Fedend  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  .18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-8410  Filed  4-5-02;  8:45  am) 

BILUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP02-83-003] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

April  2,  2002. 

Take  notice  that  on  March  28,  2002. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Substitute  Second 
Revised  Sheet  No.  23F,  with  an  effective 
date  of  January  1,  2002. 

Termessee  states  that  on  February  22, 
2002,  Tennessee  filed  Second  Revised 
Sheet  No.  23F  to  reflect  the  revised 
funding  surcharges  for  the  Gas  Research 
Institute  (GRI)  for  Rate  Schedule  FT-IL. 
The  Commission's  letter  order  dated 
March  19,  2002  in  this  docket  (March  19 
Letter  Order)  accepted  the  tariff  sheet 
effective  January  1,  2002,  subject  to 
Termessee  filing  a  substitute  tariff  sheet 
to  revise  the  GRI  surcharge  in  footnote 
No.  1  for  firm  transportation  with  a  load 
factor  less  than  50  percent.  Tennessee 
states  that  it  is  submitting  the  proposed 
substitute  tariff  sheet  in  compliance 
with  the  March  19  Letter  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
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385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  nsing  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-841 1  Filed  4-5-02;  8:45  am) 

BILLING  COOE  6717-Ol-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-426-008] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Compliance  Filing 

April  2.  2002. 

Take  notice  that  on  March  27,  2002, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  become  effective  April  1,  2002: 

Fourth  Revised  Sheet  No.  40 

TTexas  Gas  states  that  the  purpose  of 
this  filing  is  to  reflect  a  new  negotiated 
rate/non-conforming  contract  in  its  tariff 
as  required  Section  154.112(b)  of  the 
Commission's  regulations  and  as 
directed  by  Commission  Letter  Order 
dated  April  27,  2001.  The  contract  is 
non-conforming  due  to  its  capacity 
release  crediting  mechanism. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheet  is  being  mailed  to  the 
parties  on  the  official  service  list  for  this 
docket  number.  Texas  Gas's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 


154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-8408  Filed  4-5-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  WItli  the  Commission, 
Establishing  Procedures  for 
Relicenslng  and  Deadline  for 
Commenting,  and  Submission  of  Final 
Amendments 

April  2,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  License 

b.  Project  No.:  637-022 

c.  Date  Filed:  March  28,  2002 

d.  Applicant:  Public  Utility  District 
No.l  of  Chelan  County  (Chelan  PUD) 

e.  Name  of  Project:  Lake  Chelan 
Hydroelectric  Project 

f.  Location:  On  the  Chelan  River  in 
Chelan  Coimty,  Washington.  The  project 
occupies  about  465  acres  of  federal 
lands  administered  by  the  U.S  Forest 
Service  and  the  National  Park  Service. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Gregg 
Carrington,  Chelan  PUD,  327  North 
Wenatchee  Ave,  Wenatchee  WA  98801 
or  P.O.  Box  1231,  Wenatchee  WA 
98807-1231,  509-663-8121  or  within 
Washington  State  toll-fi-ee  at  888-663- 
8121,  email:  gregg@chelanpud.org 

i.  FERC  Contact:  Vince  Yearick,  FERC, 
888  First  Street,  NE,  Room  61-11, 
Washington,  DC  20426,  (202)  219-3073, 
email:  vince.yearick@ferc.gov 

j.  Deadline  for  filing  comments:  30 
days  from  the  issuance  date  of  this 
notice 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commissions,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.gov  under  the 
"e-Filing"  link. 

k.  The  existing  Lake  Chelan  Project 
consists  of:  Lake  Chelan,  a  natural 
glacial  lake  that  was  raised  21  feet  by 
construction  of  the  dam  to  a  current 
normal  maximum  water  surface 
elevation  of  1,100  feet;  a  40-foot-high, 
490-foot-long,  concrete  gravity,  steel- 
reinforced  dam;  a  14-foot-diameter 
power  tunnel,  2.2  miles  long;  a  45-foot- 
diameter-^y-125-foot-high  steel  surge 
tank  located  along  the  power  turmel 
approximately  700  feet  upstream  of  the 
powerhouse;  a  90-foot-long  penstock 
transition  that  reduces  from  14  feet  in 
diameter  to  12  feet  in  diameter  and  then  . 
bifurcates;  two  9-foot-diameter,  steel- 
lined,  concrete-encased  penstocks  that 
reduce  to  7.5  feet  in  diameter  at  the 
turbine  shutoff  valves;  a  140-foot-long, 
100-foot-wide  and  124-foot-high 
reinforced  concrete  powerhouse  that 
contains  two  vertical-shaft,  Francis-type 
turbines  with  a  rated  generating 
capacity  of  24,000  kilowatts  tkW)  each; 
and  a  1,700-foot-long  excavated  tailrace 
channel  adjacent  to  the  mouth  of  the 
Chelan  River  that  discharges  into  the 
Columbia  River. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  First  Street,  NE., 
Room  2-A.  Washington.  DC  20426.  or 
by  calling  (202)  219-1371."  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  also  be  viewed  on  the 
web  at  http://www.ferc.gov  using  the 
"RIMS"  link,  select  "Docket*"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance).  A  copy  is  also 
available  for  inspection  and 
reproduction  by  contacting  the 
applicant  identified  in  item  h  above. 

m.  Relicensing  procedures  and  final 
amendments:  The  Commission  staff 
proposes  to  issue  a  single 
Environmental  Assessment  (EA)  rather 
than  issuing  a  draft  and  final  EA.  Staff 
intends  to  allow  at  least  30  days  for 
entities  to  comment  on  the  EA  before 
final  action  is  taken  on  the  license 
application.  If  any  person  or 
organization  objects  to  this  staff 
proposed  procedure,  they  should  file 
comments  as  stipulated  in  item  j  above, 
explaining  the  basis  for  their  objection. 
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The  application  will  be  processed 
accordhig  to  the  following  milestones, 
some  of  which  may  be  combined  to 
expedite  processing: 
Notice  of  application  has  been  accepted 

for  filing 
Notice  soliciting  final  terms  and 

conditions 
Notice  of  the  availability  of  the  NEPA 

docimient 
Order  issuing  the  Commission's 

decision  on  the  application 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  45  days  from  the  issuance 
date  of  the  notice  soliciting  final  terms 
and  conditions. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-8403  Filed  4-5-02;  8:45  am) 

BNJJNQ  COOe  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[Dodnl  No.  AD02-14-000] 

Conference  on  Emergency 
Reconstruction  of  liiteietate  Natural 
Gae  Infraetructura;  Notice  of 
Conference 

April  2,  2002. 

On  April  22,  2002  at  9  a.m.  in  the 
Commission  Meeting  Room  (2C).  staff 
from  the  Federal  Energy  Regulatory 
Commission  (Commission)  and  from  the 
Office  of  Pipeline  Safety  (OPS)  of  the 
Department  of  Transportation  will 
convene  a  technical  conference  to  begin 
discussions  with  interested  parties  on 
whether  and  how  to  clarify,  expedite 
and  streamline  permitting  and 
approvals  for  interstate  pipeline 
reconstruction  in  the  event  of  disaster, 
whether  natural  or  otherwise. 

Commission  and  OPS  staff  will 
provide  an  overview  of  their  ctirrent 
regulatory  processes  and  recent 
experiences  for  dealing  with  emergency 
situations.  Additionally,  Commission 
and  OPS  staff  will  facilitate  discussions 
on  possible  approaches  to  expedite 
permitting  emergency  reconstruction  of 
natural  gas  facilities.  Other  participants, 
including  relevant  Federal  agencies  and 
representatives  of  industry,  will 
describe  their  responsibilities  and 
present  their  views. 

In  order  to  more  clearly  focus  the 
discussion  at  the  technical  conference, 
other  potential  presenters  should 
consider  the  following  questions  and 
present  their  responses  at  the 
cohference: 


•  What  industry  practices  exist  to 
respond  to  incidents  of  intentional  or 
accidental  damage?  Does  the  industry 
need  additional  flexibility  to  respond  to 
such  incidents?  What  are  the  antitrust 
implications  of  pipeline  companies 
coordinating  construction  and 
operations  to  restore  service? 

•  What  existing  state  processes  are 
there  which  may  be  useful  to  coordinate 
emergency  responses  across  a  diffuse 
community  of  industry  and  regulatory 
interests? 

•  Are  there  any  existing  regulations 
and  authorities  that  could  be  relied  on 
to  facilitate  rerouting  or  reconstruction 
in  the  event  of  an  emergency?  Are  these 
sufficient  to  ensure  that  reconstructed 
facilities  are  placed  in  service  as 
expeditiously  as  possible?  ff  not,  what 
changes  may  be  warranted?  Are 
modifications  to,  or  waivers  of, 
regulatory  requirements  called  for? 

•  How  can  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  be  assured  and  expedited?  Can 
a  generic  public  interest/national 
seciuity  finding  be  made  that  avoids 
case-specific  environmental  assessment 
in  order  to  permit  a  pipeline  company 
to  commence  immediate  construction? 

•  In  the  event  of  an  emergency,  what 
agency  should  take  the  lead?  What 
government  entity  makes  the 
determination  that  a  particular  incident 
constitutes  an  emergency,  and  what  are 
the  implications  of  this?  How  will 
agencies  cooperate  on  needed  actions 
and  authorizations  to  ensure  rapid 
reconstruction  and  restoration  of 
service?  What  are  the  roles  of  other 
agencies.  State  and  local  governments, 
and  the  regulatory  authorities  in  Canada 
and  Mexico? 

•  Shoidd  the  Commission  have  the 
authority  to  compel  construction  in 
certain  emergency  circumstances? 
Should  companies  be  compelled  to 
construct  redundant  facilities  for  certain 
high-risk/high-profile  targets?  Who 
should  pay  for  any  compelled 
construction? 

We  will  issue  further  details  on  the 
conference,  including  the  agenda  and  a 
list  of  participants,  as  plans  evolve.  For 
additional  information,  please  contact 
Carol  Connors  in  the  Office  of  External 
Affairs  at  carol.connors@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

(FR  Etoc.  02-8400  Filed  4-5-02;  8:45  am] 

BiLUNO  COOE  snr-oi-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Dodnt  No.  A002-1 5-000] 

Conference  on  Emergency 
Reallocation  of  Natural  Gas;  Notice  of 
Conference 

April  2,  2002. 

On  April  23.  2002  at  9  a.m.  in  the 
Commission  Meeting  Room  (2C),  staff 
from  the  Federal  Energy  Regulatory 
Conunission  (FERC  or  Commission)  and 
from  the  Department  of  Energy  (DOE) 
will  convene  a  technical  conference  to 
begin  discussions  with  interested 
parties  on  whether  and  how  to  clarify, 
expedite  and  streamline  processes  for 
reallocating  natural  gas  among  shippers, 
pipelines,  and  local  distribution 
companies  (LDCs)  in  today's  non- 
vertically  integrated  industry  in  the 
event  of  a  disaster,  whether  natural  or 
otherwise. 

Commission  and  DOE  staff  will 
provide  an  overview  of  their  current 
processes  for  emergency  reallocation  of 
natural  gas.  Commission  staff  will 
review  FERC-related  statutes  and 
regulations  and  discuss  the  provisions 
related  to  reallocation  and 
compensation  contained  in  natural  gas 
companies'  tariffs.  DOE  staff  will  review 
DOE-related  statutes  and  regulations. 
Other  participants,  including  relevant 
Federal  agencies  and  representatives  of 
industry,  will  describe  their 
responsibilities  and  present  their  views. 

In  order  to  more  clearly  focus  the 
discussion  at  the  technical  conference, 
other  potential  presenters  should 
consider  the  following  questions  and 
present  their  responses  at  the 
conference: 

•  What  industry  practices  exist  to 
respond  to  emergency-related 
reallocations  of  natural  gas?  Does  the 
industry  need  additional  flexibility  to 
respond  to  such  situations?  What  are  the 
antitrust  implications  of  shippers, 
pipelines,  and  LDCs  coordinating 
reallocation  response? 

•  Are  there  any  antitrust  limitations 
that  would  hinder  the  ability  of  industry 
to  communicate  and  coordinate 
logistical  and  other  information  in  the 
event  of  an  emergency?  If  so,  can  and 
should  remedies  be  crafted  to  facilitate 
such  communication  and  coordination? 

•  What  existing  state  processes  aie 
there  which  may  be  usehil  to  coordinate 
emergency  responses  across  a  diffuse 
community  of  industry  and  regulatory 

interests  ? 

•  Are  there  any  existing  regulations, 
authorities,  and  business  practice 
standards  that  could  be  relied  on  to 
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facilitate  transporting  emergency 
reallocations  of  natural  gas  among 
shippers  and  across  multiple  pipeline 
systems?  Are  these  sufficient  to  ensure 
the  timely  and  effective  reallocation  of 
available  natiual  gas  supplies?  If  not, 
what  changes  may  be  warranted?  Are 
modifications  to,  or  waivers  of. 
regulatory  requirements  called  for? 

•  How  can  natural  gas  requirements 
be  identified  and  prioritized  so  that 
during  emergencies  efforts  can  be  made 
to  ensure  delivery  of  available  natural 
gas  supplies  to  the  most  important 
requirements?  Is  it  necessary  to 
establish  a  process  to  collect  and  assess 
this  information  and  keep  it  up-to-date 
in  anticipation  of  future  emergencies? 

•  How  do  we  ensure  adequate 
emergency  coordination  among  pipeline 
operators? 

•  What  types  of  decisions  would 
natural  gas  pipeline  operators  need  from 
regulators'and  in  what  time  frames 
would  those  decisions  be  required'to 
ensure  adequate  emergency  response? 
What  are  the  antitrust  implications  of 
pipeline  companies  coordinating  these 
decisions?  How  should  compensation 
be  addressed? 

•  What  information  on  emergency 
status  is  available  in  real-time  to  keep 
relevant  government  officials  informed? 
What  additional  information  might 
regulators  require  to  make  appropriate 
time-critical  decisions  in  an  emergency? 

•  What  types  of  events  or 
contingencies  is  the  industry  already 
prepared  to  face?  And  what  types  of 
contingencies  is  the  industry  not  yet 
prepared  to  face?  What  should  our 
expectations  be  as  to  what  is  reasonable 
to  accomplish  and  expect? 

We  will  issue  further  details  on  the 
conference,  including  the  agenda  and  a 
list  of  participants,  as  plans  evolve.  For 
additional  information,  please  contact 
Carol  Connors  in  the  Office  of  External 
Affairs  at  carol.connors@ferc.gov. 

Magalie  R.  Salas, 

Secretory. 

(ER  Doc.  02-8401  Filed  4-5-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EC01-1 5^-000,  et  al.] 

Alliant  Energy  Corporate  Services,  et 
al.;  Notice  of  State-Federal  Western 
Regional  Panel  Discussion  April  2, 
2002 

In  the  matter  of:  ECOl-156-000  and  EROl- 
3154-000,  ER01-2995-O00,  RTOl-44-000. 


RT02-1-000,  and  EL02-9-000,  RTOl-1 5-000 
and  RTOl-35-000,  ELOO-95-023,  ELOO-98- 

022,  and  RT01-85-000,  RTOl-93-000,  RTOl- 
89-000.  EC01-146-000.  ECOl-1 56-000, 
EL01-80-000.  EROl-3000-000,  EROl-3154- 
000,  ER02-323-000,  RM01-12-OO0,  RTOl-2- 
000,  RTOl-10-OOO,  RTOl-67-000,  RTOl-74- 
000,  RTOl-75-000.  RT01-77-OO0.  RTOl-86- 
000.  RTOl-87-000.  RTOl-88-000.  RTOl-94- 
000.  RT01-95-O00,  RTOl-98-000.  and  RTOl- 
101-000.  ELOO-98-047,  ELOO-98- 
Independent  System  Operator  and  the  -049, 
and  ELOO-98-050,  ELOl-68-000.  ELOl-116- 
000,  ELOl-80-000,  RTOl-94-000,  RMOO-10- 
000,  PA02-1-000,  ELOO-95-024,  ELOO-98- 

023,  and  RT01-83-O00,  RT01-99-000,  RTOl- 
100-000,  and  RM99-2-O00,  RTOl-1-000, 
RM9&-1-000,  ELOO-98-021  and  RTOl-82- 
000,  EL00-95-000,  ELOO-95-025,  ELOO-98- 

024,  and  RT01-92-O00,  RTOl-34-000,  RT02- 
2-000;  Alliant  Energy  Corporate  Services, 
American  Electric  Power  Company,  Arizona 
Public  Service  Company,  Avista  Corporation, 
California  Independent  System  Operator, 
California  Power  Exchange  Corporation, 
Citizens  Communications  Co.,  Electricity 
Market  Design  and  Structure,  Investigation  of 
Practices  of  the  California  Independent 
System  Operator  and  the  California  Power 
Exchange,  Investigation  of  Wholesale  Rates  of 
Public  Utility  Sellers  of  Energy  and  Ancillary 
Services  in  the  Western  Systems  . 
Coordinating  Council,  Montana-Dakota 
Utilities  Company,  National  Grid  USA, 
NSTAR  Services  Co.,  Open  Access  Same 
Time  Information  System,  Operational  Audit 
of  the  California  Independent  System 
Operator,  Pacific  Gas  and  Electric  Company, 
Regional  Transmission  Organizations, 
Regional  Transmission  Organization 
Informational  Filings,  Regulations  Governing 
Off-the-Record  Communications,  San  Diego 
Gas  &  Electric  Company,  San  Diego  Gas  & 
Electric  Company,  Sellers  of  Energy  and 
Ancillary  Services,  Southern  California 
Edison  Company,  Southwest  Power  Pool, 
Inc.,  State-Federal  Regional  Panels. 

Notice  of  State-Federal  Western 
Regional  Panel  Discussion 

April  2,  2002. 

The  Federal  Energy  Regulatory 
Commission  (the  Commission)  will 
participate  in  the  meeting  of  the 
Committee  on  Regional  Electric  Power 
Cooperation  on  April  29-30,  2002.  The 
meeting  will  be  held  at  the  Horton 
Grand  Hotel,  311  Island  Avenue,  San 
Diego,  California  92101.  From  1:00  p.m. 
to  2:30  p.m.  on  April  30,  2002,  there 
will  be  a  state-federal  regional  panel  to 
discuss  standard  market  design  and  the 
cost  and  benefits  of  western  regional 
transmission  organizations.  See  Order 
Aimouncing  the  Establishment  of  State- 
Federal  Regional  Panels  to  Address  RTO 
Issues,  Modifying  the  Application  of 
Rule  2201  in  the  Captioned  Dockets, 
and  Clarifying  Order  No.  607,  97  FERC 
1161,182(2001). 

The  panel  discussion  will  be 
transcribed,  and  the  transcripts  will  be 
placed  in  related  dockets.  Ace-Federal 


Reporters  will  provide  copies  of  the 
transcripts  at  cost.  Their  phone  niunbers 
are  (800)  336-6646  and  (202)  347-3700. 
Additionally,  The  Commission  will  post 
the  transcripts  on  its  website  ten  days 
after  receipt  from  Ace-Federal 
Reporters. 

For  additional  information,  please 
contact: 

Edward  Meyers, 
-Director  of  State  Relations, 
Federal  Energy  Regulatory  Commission, 
888  N.  Capitol  Street,  NE, 
Washington,  D.C.  20426, 
(202) 208-0004, 
Edward .  meyers@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-8402  Filed  4-5-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice 

April  3,  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  No.  94-^09),  5  U.S.C  552b: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  April  10,  2002,  10  a.m. 
PLACE:  Room  2C  888  First  Street,  NE., 
Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note:  Items  listed  on  the  Agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Magalie  R.  Salas,  Secretary,  Telephone 
(202)  208-0400.  for  a  recording  listing 
items  stricken  fttjm  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Comission.  It  does  not 
include  a  listing  of  all  papers  relevent 
to  the  items  on  the  agenda;  however,  all 
public  docimients  may  be  examined  in 
the  reference  and  information  center. 

789th— Meeting  April  10,  2002,  Regular 
Meeting  10  a.m. 

Administrative  Agenda 

A-1. 
Docket*  AD02-1 .  OQO,  Agency 
Administrative  Matters 
A-2. 
Docket*  AD02-7,  000.  Customer  Matters, 
Reliability,  Securityand  Market 
Operations 

Markets,  TarifiEs  and  Rates— Electric 

E-1. 
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Docket*  RMOl-12,  000.  Electricity  Market 
Design  and  Structure 
E-2. 
Docket*  ER02-348,  000,  Arizona 
Independent  Scheduling  Administrator 
Association 
E-3. 
Docket*  ER02-1021.  000,  Ontario  Energy 
Trading  International  Corporation 
E-4. 
Docket*  ER02-1043.  000.  Entergy-Koch 
Trading.  LP 
E-5. 
Docket*  EROO-1608.  001,  Southern 

Company  Services,  Inc. 
Other*s  EROO-2166.  001.  Southern 
Company  Services.  Inc. 
E-6.  Docket*  ER02-977,  000.  Wisconsin 

Power  &  Light  Company 
E-7.  Docket*  EROl-1152,  000.  PacifiCorp 
Other#s  EROl-1152.  001.  PacifiCorp 
EROl-1152.  002.  PacifiCorp 
EROl-1152,  003.  PacifiCorp 
E-8. 
Docket*  EROl-3022.  000,  Cinergy  Services, 

Inc. 
Other#s  EROl-3022.  001,  Cinergy  Services. 
Inc.;  EROl-3022. 002.  Cinergy  Services, 
Inc. 
E-9. 
Docket*  ER02-300.  000,  Armstrong  Energy 

Limited  Partnership.  LLLP 
Other#s  ER02-300.  001,  Armstrong  Energy 
Limited  Partnership.  LLLP:  ER02-300. 

002,  Armstrong  Energy  Limited 
Partnership,  LLLP;  ER02-300. 003. 
Armstrong  Energy  Limited  Partnership. 
LLLP:  ER02-301,  000.  Troy  Energy,  LLC; 
ER02-301,  001.  Troy  Energy.  LLC;  ER02- 
301,  002.  Troy  Energy.  LLC;  ER02-301. 

003.  Troy  Energy.  LLC;  ER02-835,  000, 
Armstrong  Energy  Limited  Partnership. 
LLLP;  ER02-835.  001.  Armstrong  Energy 
Limited  Partnership,  LLLP;  ER02-836. 

000,  Pleasants  Energy.  LLC;  ER02-836, 

001.  Pleasants  Energy.  LLC;  ER02-837. 
000.  Troy  Energy.  LLC;  ER02-837.  001. 
Troy  Energy.  LLC 

E-10. 
Docket*  EROO-1969,  009,  New  York 

Independent  System  Operator,  Inc.; 
Other*s  EROO-1969,  012,  New  York 
Independent  System  Operator,  Inc.; 
EROO-3591,  008.  New  York  Independent 
System  Operator.  Inc.;  EROO-3591,  010, 
New  York  Independent  System  Operator. 
Inc. 
E-11. 
Docket*  ER02-1004. 000,  New  England 
Power  Pool 
E-12. 
Docket*  TX97-7,  000,  Missouri  Basin 

Municipal  Power  Agency 
Other#s  NI98-1,  000,  United  States 
Department  of  Energy  -Western  Area 
Power  Administration 
E-13. 

Omitted 
E-14. 
Docket*  EROl-2536.  004.  New  York 
Independent  System  Operator,  Inc. 
E-15. 

Omitted 
E-16. 

Omitted 
E-17. 


Docket*  EROO-2067.  001.  Boston  Edison 

Company 
Other*s  EROO-2067. 002.  Boston  Edison 
Company 
E-18. 

Omitted 
E-19. 
Docket*  ELOO-99. 001,  Maine  Public 
Utilities  Commission,  United 
Illuminating  Company  and  Bangor  • 
Hydro-Electric  Company  v.  ISO  New 
England,  Inc. 
Olher*s  ELOO-100,  001,  Maine  Public 
Utilities  Commission,  United 
Illuminating  Company  and  Bangor 
Hydro-Electric  Company  v.  ISO  New 
England.  Inc.;  ELOO-112,  001.  Maine 
Public  Utilities  Commission,  United 
Illuminating  Company  and  Bangor 
Hydro-Electric  Company  v.  ISO  New 
England,  Inc. 
E-20. 
Docket*  ELOl-104. 002.  Dynegy  Power 
Marketing.  Inc.  v.  Southwest  Power  Pool. 
Inc. 
E-21. 
Docket*  EF98-5031.  001.  United  States 
Department  of  Energy  -Western  Area 
Power  Administration 
E-22. 
Docket*  EG02-97.  000.  Southeast  Chicago 
Energy  Project.  LLC 
E-23. 
Docket*  EL02-23.  000,  Consolidated 
Edison  Company  of  New  York,  Inc.  v. 
Public  Service  Electric  and  Gas 
Company.  PJM  Interconnection.  L.L.C 
and  New  York  Independent  System 
Operator.  Inc. 
E-24. 
Docket*  ELOl-123,  000.  Mirant  Americas 
Energy  Marketing,  Inc.  v.  ISO  New 
England.  Inc. 
Other*s  ELOO-62. 035.  ISO  New  England. 
Inc.;  ELOO-62,  041.  ISO  New  England. 
Inc.:  ELOO-62,  042.  ISO  New  England. 
Inc. 
E-25. 

Omitted      . 
E-26. 
Docket*  ER02-925,  000.  Southern 

California  Edison  Company 
C)ther*s  ER02-925.  001.  Southern 
California  Edison  Company 
E-27. 
Docket*  ER96-1046,  000.  Central  Power 
and  Light  Company.  West  Texas  Utilities 
Company.  Public  Service  Company  of 
Oklahoma  and  Southwestern  Electric 
Power  Company 
Other*s  EL96-42.  000.  Central  Power  and 
Light  Company,  West  Texas  Utilities 
Company.  Public  Service  Company  of 
Oklahoma  and  Southwestern  Electric 
Power  Company:  OA96-185.  000. 
Central  Power  and  Light  Company.  West 
Texas  Utilities  Company.  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 
E-28. 
Docket*  EL02-26. 000,  Nevada  Power 
Company  and  Sierra  Pacific  Power 
Company  v.  Duke  Energy  Trading  and 
Marketing,  L.L.C.  Enron  Power 
Marketing.  El  Paso  Merchant  Energy  and 
American  Electric  Power  Services 
Corporation 


Other*s  EL02-28,  000,  Nevada  Power 
Company  and  Sierra  Pacific  Power 
Company  v.  Duke  Energy  Trading  and 
Marketing,  L.L.C.  Enron  Power 
Marketing.  El  Paso  Merchant  Energy  and 
American  Electric  Power  Services 
Corporation;  EL02-29,  000,  Nevada 
Power  Company  v.  Morgan  Stanley 
Capital  Group,  Calpine  Energy  Services. 
Reliant  Energy  Services,  Mirant 
Americas  Energy  Marketing,  L.P.,  BP 
Energy  Company  and  Allegheny  Energy 
Supply  Company,  L.L.C;  EL02-30,  000, 
Nevada  Power  Company  v.  Morgan 
Stanley  Capital  Group,  Calpine  Energy 
Services.  Reliant  Energy  Services.  Mirant 
Americas  Energy  Marketing.  L.P..  BP 
Energy  Company  and  Allegheny  Energy 
Supply  Company.  L.L.C;  EL02-31,  000. 
Nevada  Power  Company  v.  Morgan 
Stanley  Capital  Group,  Calpine  Energy 
Services.  Reliant  Energy  Services.  Mirant 
Americas  Energy  Marketing.  L.P.,  BP 
Energy  Company  and  Allegheny  Energy 
Supply  Company.  L.L.C;  EL02-32.  000. 
Nevada  Power  Company  v.  Morgan 
Stanley  Capital  Group.  Calpine  Energy 
Services,  Reliant  Energy  Services,  Mirant 
Americas  Energy  Marketing,  L.P..  BP 
Energy  Company  and  Allegheny  Energy 
Supply  Company.  L.L.C;  EL02-33.  000. 
Nevada  Power  Company  and  Sierra 
Pacific  Power  Company  v.  Duke  Energy 
Trading  and  Marketing.  L.L.C.  Enron 
Power  Marketing.  El  Paso  Merchant 
Energy  and  American  Electric  Power 
Services  Corporation;  EL02-34.  000. 
Nevada  Power  Company  v.  Morgan 
Stanley  Capital  Group,  Calpine  Energy 
Services.  Reliant  Energy  Services.  Mirant 
Americas  Energy  Marketing,  L.P..  BP 
Energy  Company  and  Allegheny  Energy 
Supply  Company.  L.L.C;  EL02-38. 000. 
Nevada  Power  Company  and  Sierra 
Pacific  Power  Company  v.  Duke  Energy 
Trading  and  Marketing.  L.L.C.  Enron 
Power  Marketing,  El  Paso  Merchant 
Energy  and  American  Electric  Power 
Services  Corporation;  EL02-39.  000. 
Nevada  Power  Company  v.  Morgan 
Stanley  Capital  Group.  Calpine  Energy 
Services.  Reliant  Energy  Services.  Mirant 
Americas  Energy  Marketing.  L.P..  BP 
Energy  Company  and  Allegheny  Energy 
Supply  Company,  L.L.C;  EL02-43.  000. 
Southern  California  Water  Company  v. 
Mirant  Americas  Energy  Marketing.  L.P.; 
EL02-56.  000.  Public  Utility  District  No. 
1  of  Snohomish  County.  Washington  v. 
Morgan  Stanley  Capital  Group,  Inc. 
E-29. 
Docket*  ER02-711, 000,  American  Electric 
Power  Service  Corporation 

Miscellaneous  Agenda 

M-1. 
Reserved 

Markets,  Tariffs  and  Rates— GAS 

G-1. 

Omitted 
G-2. 
Docket*  RP02-200.  000.  El  Paso  Natural 
Gas  Company 
G-3. 
Docket*  RP02-199,  000,  Mississippi  River 
Transmission  Corporation 
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G-4. 

Docket*  RPOO-476.  000.  Southern  Natural 

Gas  Company 
Other#s  RPOO-476.  002,  Southern  Natural 
Gas  Company  RPOl-64.  000.  Southern 
Natural  Gas  Company 
G-5. 
Docket*  PR02-8,  000,  Hill-Lake  Gas 
Storage,  L.P. 
G-6. 

Docket*  CPOl-70.  004.  Columbia  Gas 
Transmission  Corporation 
G-7. 

Docket*  RPOl-35.  000.  Norteno  Pipeline 

Company 
Other#s  RPOl-92.  000.  Norteno  Pipeline 
Company 
G-8. 
Docket*  RPOO-403,  000.  Northern  Border 

Pipeline  Company 
Other#s  RP00--103,  001,  Northern  Border 
Pipeline  Company;  RPOl-85.  000. 
Northern  Border  Pipeline  Company; 
RPOl-388,  000,  Northern  Border 
Pipeline  Company 
G-9. 
Docket*  RPOO-321,  000,  Destin  Pipeline 

Company.  L.L.C. 
Other#s  RPOl-86.  000,  Destin  Pipeline 
Company,  L.L.C. 
G-10. 

Omitted 
G-11. 
Docket*  RPOO-470.  000,  Sea  Robin 

Pipeline  Company 
Other#s  RPOO-612.  000.  Sea  Robin  Pipeline 
Company 
G-12. 

Docket*  RPOO-487,  000,  Tuscarora  Gas 

Transmission  Company 
bther#s  RPOl-14.  000.  Tuscarora  Gas 
Transmission  Company 
G-13. 

Omitted 
G-14. 

Omitted 
G-15. 
Docket*  RPOl-169,  002.  Northern  Natural 

Gas  Company 
Other#s  RP02-62.  001.  Northern  Natural 
Gas  Company 
G-16.  ^ 

Docket*  RP02-201.  000.  Colorado 
Interstate  Gas  Company 
G-1 7. 

Docket*  PROl-14.  000.  Enogex  Inc. 
Other*s  PROl-14,  001.  Enogex  Inc. 
G-18. 
Docket*  RP96-320. 053.  Gulf  South 
I  Pipeline  Company,  LP 

Energy  Prelects — ^Hydro 

H-1. 
Docket*  P-2107,  013,  Pacific  Gas  and 
Electric  Company 
H-2. 

Docket*  P-2556.  040.  FPL  Energy  Maine 
Hydro,  LLC 
H-3. 
Docket*  P-2232. 418.  Duke  Energy 

Corporation 
Other*s  P-2232, 408.  Diike  Energy 
Corporation 
H-4. 
Docket*  P-2145.  040.  Public  Utility 
District  No.  1  of  Chelan  County. 
Washington 


H-5. 
Docket*  P-2543,  053,  The  Montana  Power. 
L.L.C. 
H-6. 
Docket*  P-2622,  009,  International  Paper 
Company  and  Turners  Falls  Hydro  LLC 
Other#s  P-2622,  010.  International  Paper 
Company  and  Turners  Falls  Hydro  LLC 

Enetgy  Projects — Certificates 

C-1. 
Docket*  CP93-541,  010,  Young  Gas  Storage 
Company.  Ltd. 
C-2. 
Docket*  CP97-169.  003.  Alliance  Pipeline 
L.P. 
C-3. 

Omitted 
C^. 
Docket*  CPOl-153.  003.  Tuscarora  Gas 

Transmission  Company 
Other*s  CPOl-153,  002.  Tuscarora  Gas 
Transmission  Company 
C-5. 
Docket*  RMOl-6,  000,  Assignment  of 
Upstream  Capacity  by  Interstate 
Pipelines 
C-6. 
Docket*  CP02-73,  000.  Cargill. 
Incorporated  v.  Saltville  Gas  Storage 
Company.  L.L.C 
C-7.  .       . 

Docket*  CPOl-22,  003.  North  Baja  Pipeline 

LLC 
Other#s  CPOl-23.  002,  North  Baja  Pipeline 
LLC:  CPOl-24,  003.  North  Baja  Pipeline 
LLC;  CPOl-25,  003,  North  Baja  Pipeline 
LLC; 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-8500  Filed  4^4-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-716»-7] 

Demonstration  Program  To  Recognize 
Local  Governments  Taking 
Extraorjdinary  Efforts  to  Protect 
Watersheds-Clean  Water  Partners  for 
the  21st  Century 

agency:  Environmental  Protection 
Agency. 

ACTION:  Announcement  of  a 
demonstration  program  to  recognize 
local  governments  that  are  taking 
extraordinary  actions  now  to  protect 
and  improve  watershed  health  and 
commit  to  actions  in  the  future.  Request 
for  applications. 

SUMMARY:  Leadership  by  local 
governments  is  essential  if  the  overall 
health  of  the  Nation's  watersheds  are  to 
be  maintained  and  improved  over  time. 
While  state  and  federal  agencies  have  an 
important  role  to  play,  local  leadership 
must  be  encouraged  and  recognized. 
Accordingly,  the  Office  of  Water  at  the 


Environmental  Protection  Agency  (EPA) 
announces  its  intention  to  undertake  a 
demonstration  program  to  recognize 
local  governments  of  various  types  that 
are  undertaking  extraordinary  actions 
now  to  protect  and  enhance  watershed 
health  and  also  commit  to  imdertake 
specific  actions  in  the  future,  over  and 
above  the  requirements  of  the  Clean 
Water  Act.  This  demonstration  program 
is  being  undertaken  initially  as  part  of 
an  overall  effort  to  celebrate  the  30th 
anniversary  of  the  Clean  Water  Act 
(CWA).  Depending  on  the  success  of  . 
this  effort,  EPA  would  hope  to  continue 
the  program  in  future  years.  This 
program  is  intended  to  give  local 
government  entities  of  all  types  the 
opportunity  to  be  recognized,  and  is  not 
limited  to  wastewater  treatment 
agencies. 

Organizations  interested  in  applying 
would  be  asked  to  describe  their  current 
actions  to  protect  and  enhance 
watershed  health  and  make  specific 
commitments  to  future  actions,  based  on 
application  guidelines  developed  for  the 
program.  These  guidelines  are  available 
at  www.cleanwaterpartners.org. 
Organizations  applying  for  the  program 
would  undergo  a  screen  of  their  past 
compliance  based  on  EPA's  Compliance 
Screening  Guidelines  for  Voluntary 
Programs.  These  guidelines  can  be 
foimd  at  http://es.epa.gov/oeca/ 
polover.pdf.  Applications  will  then  be 
evaluated  by  a  committee  made  up  of 
members  of  various  local  government 
organizations.  Both  individual  and  ^ 
group  applications  will  be  accepted. 
Those  local  governments  that  are 
lUtimately  selected  to  participate  would 
be  recognized  as  a  Clean  Water  Partner 
by  EPA  at  an  appropriate  recognition 
event  in  fall  2002.  roughly  coinciding 
with  the  30th  anniversary  of  the  Clean 
Water  Act  and  would  be  allowed  to 
publicize  their  selection  in  various  ways 
throughout  their  organization. 

This  program  is  intended  to  recognize 
a  broad  range  of  current  activities  and 
future  commitments  by  local 
governments  of  all  types  designed  to 
enhance  overall  watershed  health.  It 
will  not  replace  EPA's  existing  National 
Wastewater  Management  Excellence 
awards  program,  which  will  continue  to 
recognize  operational  achievements  in 
specific  areas  of  w^tewater 
management. 

DATES:  Application  should  be  submitted 
no  later  than  May  30,  2002. 
ADDRESSES:  Applications  can  be 
electronically  to 

www.cleanwaterpartners.org.  Hard  copy 
applications  can  be  mailed  or  faxed  to 
Clean  Water  Partners  for  the  21st 
Century  Program  1816  Jefferson  Place, 
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NW.  Washington.  DC  20036-2505;  FAX 
(202-564-4657). 

EPA  Point  of  Contact:  Jim  Home. 
Office  of  Wastewater  Management, 
Phone:  (202)  564-0571,  E-mail: 
home.james@epa.gov. 

Dated:  April  1,  2002. 
Michael  B.  Cook, 

Director,  Office  of  Wastewater  Management. 
(FR  Doc.  02-8420  Filed  4-5-02;  8:45  am) 

■LUNG  COOC  6S60-aO-M 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administratlort  Board; 
Regular  Meeting;  Sunshine  Act 

agency:  Farm  Credit  Administration. 
summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  April  11.  2002, 
from  9:00  a.m.  imtil  such  time  as  the 
Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Mikel  Williams,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4025,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  maJte  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

•  March  21.  2002  (Open) 

B.  Reports 

•  Corporate  Approvals 

•  Status  Report  on  General  Accoimting 
Office  (GAO)  Response 

•  Release  of  UPPR.  Analytical,  and  YBS 
Reports  on  the  Internet 

•  USDA  Outlook  Conference 

•  Condition  of  the  Farm  Credit  System 

C.  New  Business — Other 

•  High  Plains  ACA  Consolidation 
Dated:  April  4.  2002. 

KeUy  Mikel  WUIiams, 

Secretary,  Farm  Credit  Administration  Board. 

IFR  Doc.  02-8516Filed  4-4-02;  11:27  am) 

BHUNQ  CODE  S70»-«1-P 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting;  Sunshine  Act 

agency:  Farm  Credit  Administration. 
summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  that 
the  May  9,  2002  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board)  will  not  be  held.  The  FCA  Board 
will  hold  a  special  meeting  at  9:00  a.m. 
on  Thursday,  May  2,  2002.  An  agenda 
for  this  meeting  will  be  published  at  a 
later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Mikel  Williams,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

Dated:  April  4,  2002. 
Kelly  Mikel  Williams. 

Secretary.  Farm  Credit  Administration  Board. 
IFR  Doc.  02-8517  Filed  4-4-02;  11:27  ami 

BILLING  COOC  6706-01-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

summary:  On  June  15, 1984,  the  Office 
of  Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  imder  the  Paperwork 
Reduction  Act,  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  control 
numbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.l.  Board-approved 
collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Request  for  comment  on  information 
collection  proposal. 

The  following  information  collection, 
which  is  being  handled  under  this 
delegated  authority,  has  received  initial 


Board  approval  and  is  hereby  published 
for  comment.  At  the  end  of  the  comment 
period,  the  proposed  information 
collection,  along  with  an  analysis  of 
comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  final  approval  imder  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility; 

b.  the  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

d.  ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  June  7,  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
Ms.  Jennifer  J.  Johnson,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 

e-mail  to 
regs.comments@federalreserve.gov,  or 

faxing  them  to  the  Office  of  the 
Secretary  at  202-452-3819  or  202-452- 
3102.  Comments  addressed  to  Ms. 
Johnson  may  also  be  delivered  to  the 
Board's  mail  facility  in  the  West 
Courtyard  between  8:45  a.m.  and  5:15 
p.m.,  located  on  21st  Street  between 
Constitution  Avenue  and  C  Street,  N.W. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m.  on  weekdays 
pursuant  to  261.12,  except  as  provided 
in  261.14,  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.12  and  261.14. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
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files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below.  Mary  M.  West, 
Federal  Reserve  Board  Clearance  Officer 
(202-452-3829),  Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Diane  Jenkins  (202-452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  without  revision,  of  the 
following  report: 

1.  Report  title:  Recordkeeping 
Requirements  Associated  with  the  Real 
Estate  Lending  Standards  Regulation  for 
State  Member  Banks 
Agency  form  number:  Reg  H- 
OMB  control  number:  7100- 
Frequency:  Aggregate  report, 
quarterly;  policy  statement,  annually. 
Reporters:  state  member  banks 
Annual  reporting  hours:  21,060  hours 
Estimated  average  hours  per  response: 
Aggregate  report,  5  hours;  policy 
statement,  20  hours 
Number  of  respondents:  976 
Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1828(o))  and  is  not  given 
confidential  treatment. 

Abstract:  State  member  banks  must 
adopt  and  maintain  a  written  real  estate 
lending  policy.  Also,  banks  must 
identify  their  loans  in  excess  of  the 
supervisory  loan-to-value  limits  and  ■ 
report  (at  least  quarterly)  the  aggregate 
amount  of  the  loans  to  the  bank's  board 
of  directors.  ; 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  2.  2002. 
Jennifer  |.  Johnson, 
Secretary  of  the  Board. 
IFR  Ooc.  02-8375  Filed  4-5-02;  8:45  am) 
BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  BanIc  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  22, 
2002. 

A.  Federal  Reserve  Bank  of  Kansas 

aty  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Harold  A.  Hartzog,  Hoxie,  Kansas; 
to  acquire  control  of  State  Bank 
Employees  Stock  Ownership  Plan, 
Hoxie,  kansas,  and  thereby  indirectly 
acquire  control  of  Prairie  State 
Bancshares,  Inc.,  Hoxie,  Kansas,  and 
State  Bank,  Hoxie,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  2,  2002. 
Robetl  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-8377  Filed  4-5-02;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Change  in  BanIc  Control  Notices; 
Acquisition  of  Shares  of  Banit  or  BanIc 
Hoiding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12  i 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth"  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments    , 
must  be  received  not  later  than  April  23, 
2002. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Cynthia  C.  Goodwin,  Vice  President) 
1000  Peachtree  Street,  N.E.,  Atlanta. 
Georgia  30309-4470: 

1.  Southern  Bancorp,  Inc.,  Employee 
Stock  Ownership  Plan,  Marietta, 
Georgia;  to  retain  voting  shares  of 
Southern  Bancorp,  Inc.,  Marietta, 
Georgia,  and  thereby  indirectly  retain 
voting  shares  of  Southern  National 
Bank,  Marietta,  Georgia. 


Board  of  Governors  of  the  Federal  Reserve 
System.  April  3,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  02-8436  Filed  4-5-02:  8:45  am] 
BILUNG  CODE  e210-01-M 

FEDERAL  RESERVE  SYSTEiM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  etgeq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJung  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as,  other  related  filings  required  by  the     * 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  2,  2002. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missomi 
63166-2034: 

1.  Tru-Bank  Holdings  LLC,  St.  Louis, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  16.2  percent  of 
the  voting  shares  of  The  Templar  Fund. 
Inc.,  St.  Louis,  Missouri,  and  thereby 
indirectly  acquire  voting  shares  of 
Truman  Bancorp,  Inc.,  St.  Louis, 
Missouri,  and  its  subsidiary  Truman 
Bank,  St.  Louis,  Missouri. 

2.  The  Templar  Fund,  Inc.,  St.  Louis, 
Missouri:  to  acquire  an  additional  4.1 
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percent,  for  a  total  of  40.9  percent  of  the 
voting  shares  of  Truman  Bancorp,  Inc., 
St.  Louis.  Missouri,  and  thereby 
indirectly  acquire  Truman  Bank,  St. 
Louis,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  2,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  02-8378  Filed  4-5-02:  8:45  am) 

BtUJNQ  COOe  6210-01-S 


association  pursuant  to  §  225.28(b){4)(ii) 
of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  2.  2002. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.02-8376  Filed  4-5-02:  8:45  am] 
BHXINO  COOe  •210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nonbanking  Actlvttles  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activtties 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  2.  2002. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelptiia,  Pennsylvania  19105- 
1521: 

I .  First  Leesport  Bancorp,  Inc., 
Leesport,  Pennsylvania;  to  acquire  over 
S  percent  of  Liberty  Centre  Bancorp, 
Inc.,  Pottsville,  Peimsylvania,  and 
thereby  acquire  shares  of  Liberty 
Savings  Bank,  F.S.B.,  Pottsville, 
Pennsylvania,  and  engage  in  ovming, 
controlling  or  operating  a  savings 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestk;  Polk:y  Directive  of  January 
2»-30,2002 

In  accordance  with  §  271.25  of  its 
rules  regarding  availability  of 
information  (12  CFR  part  271),  there  is 
set  forth  below  the  domestic  policy 
directive  issued  by  the  Federal  Open 
Market  Committee  at  its  meeting  held 
on  January  29-30,  2002. i 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
To  further  its  long-run  objectives,  Ae 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  maintaining  the  federal 
funds  rate  at  an  average  of  around  1 V4 
percent. 

By  order  of  the  Federal  Open  Market 
Committee,  April  1,  2002. 

Donald  L.  Kohn, 

Secretary,  Federal  Open  Market  Committee. 
[FR  Doc.  02-8374  Filed  4-5-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0101] 

Federal  Acquisition  Regulation; 
SubmlsskMi  for  OMB  Review;  Drug- 
Free  Workplace 

agencies:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  on  January  29-30,  2002. 
which  includes  the  domestic  policy  directive  issued 
at  the  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington.  DC  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  drug-free  workplace.  A 
request  for  public  comments  was 
published  at  67  FR  6233,  February  11. 
2002.  No  comments  were  received. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
May  8,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP).  1800  F  Street.  NW.. 
Room  4035.  Washington.  DC  20405. 
Please  cite  OMB  Control  No.  9000-0101. 
Drug-Free  Workplace,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Smith,  Acquisition  Policy 
Division,  GSA  (202)  208-7279. 
SUPPt.EMENTARY  INFORMATION: 

A.  Purpose 

The  contract  clause  at  FAR  52.223- 
6(b)(5)  requires  (1)  contract  employees 
to  notify  their  employer  of  any  criminal 
drug  statute  conviction  for  a  violation 
occurring  in  the  workplace;  and  (2) 
Government  contractors,  after  receiving 
notice  of  such  conviction,  to  notify  the 
contracting  officer. 

The  information  provided  to  the 
Goverrmient  is  used  to  determine 
contractor  compliance  with  the 
statutory  requirements  to  maintain  a 
drug-free  workplace. 


B.  Annual  Reporting  Burden 

Respondents:  600. 
Responses  Per  Respondent:  1. 
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Annual  Responses:  600. 

Hours  Per  Response:  .17. 

Total  Burden  Hours:  102. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0101,  Drug- 
Free  Workplace,  in  all  correspondence". 

Dated:  April  2,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
|FR  Doc.  02-8447  Filed  4-5-02:  8:45  am) 
BILLING  COOE  6820-EP-P 

DEPARTIMENT  OF  DEFENSE 


GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0058] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review; 
Scliedules  for  Construction  Contracts 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  schedules  for  construction 
contracts.  A  request  for  public 
comments  was  published  in  the  Federal 
Register  at  67  FR  6013,  on  February  11, 
2002.  No  comments  were  received. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 


technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  conunents  on  or  before 
May  8,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer.  OMB. 
Room  10102.  NEOB.  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0058, 
Schedules  for  Construction  Contracts,  in 
all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cecelia  Davis,  Acquisition  Policy 
Division,  GSA  (202)  21»-O202. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Federal  construction  contractors  may 
be  required  to  submit  schedules,  in  the 
form  of  a  progress  chart,  showing  the 
order  in  which  the  contractor  proposes 
to  perform  the  work.  Actual  progress    ^ 
shall  be  entered  on  the  chart  as  directed 
by  the  contracting  officer.  This 
information  is  used  to  monitor  progress 
imder  a  Federal  construction  contract 
when  other  management  approaches  for 
ensuring  adequate  progress  are  not  used. 

B.  Annual  Reporting  Burden 

Respondents:  2,600. 

Responses  Per  Respondent:  2. 

Annual  Responses:  5,200. 

Hours  Per  Response:  1. 

Total  Burden  Hours:  5,200.  ^ 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW,  Washington,  DC 
20405,  telephone  (202)  501^755.  Please 
cite  OMB  Control  No.  9000-0058, 
Schedules  for  Construction  Contracts,  in 
all  correspondence. 

Dated:  April  2,  2002. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 
[FR  Doc.  02-8448  Filed  4-5-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0060] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review;  Accident 
Prevention  Plans  and  Recordkeeping 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  ciurently  approved 
information  collection  requirement  " 
concerning  accident  prevention  plans 
and  recordkeeping.  A  request  for  public 
comments  was  published  in  the  Federal 
Register  at  67  FR  6012,  February  8, 
2002.  No  comments  were  received. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
May  8,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP).  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0060, 
Accident  Prevention  Plans  and 
Recordkeeping,  in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  Davis,  Acquisition  Policy 
Division,  GSA  (202)  219-0202. 
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SUPPLEMENTARY  INFORMATION: 

A.  Purpose* 

The  FAR  clause  at  48  CFR  52.236-13 
Accident  Prevention  requires  Federal 
construction  contractors  to  keep  records 
of  accidents  incident  to  work  performed 
under  the  contract  that  result  in  death, 
traumatic  injury,  occupational  disease 
or  damage  to  property,  materials, 
supplies  or  equipment.  Records  of 
personal  inquiries  are  required  by 
OSHA  (0MB  Control  No.  1220-0029). 
The  FAR  requires  records  of  damage  to 
property,  materials,  supplies  or 
equipment  to  provide  background 
information  when  claims  are  brought 
against  the  Government. 

If  the  contract  involves  work  of  a  long 
duration,  the  contractor  must  submit  a 
written  proposal  for  implementation  of 
the  clause.  The  Accident  Prevention 
Plan,  for  projects  that  are  hazardous  or 
of  long  duration,  is  analyzed  by  the 
contracting  officer  along  with  the 
agency  safety  representatives  to 
determine  if  the  proposed  plan  will 
meet  the  requirement  of  the  safety 
regulations  and  applicable  statutes.  The 
records  maintained  by  the  contractor  are 
used  to  evaluate  compliance  and  may  be 
used  in  workmen's  compensation  cases. 
The  Accident  Prevention  Plan  is  placed 
in  the  contract  file  for  reference. 

B.  Annual  Reporting  Burden 

Respondents:  2,106. 
Responses  Per  Respondent:  2. 
Annual  Responses:  4,212. 
Hours  Per  Response:  2. 
Total  Burden  Hours:  8,424. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0060, 
Accident  Prevention  Plans  and 
Recordkeeping,  in  all  correspondence. 

Dated:  April  2,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
(PR  Doc.  02-6449  Filed  4-5-02;  8:45  am) 

BILUNO  COOC  6820-eP-f> 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0064] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review; 
Organization  and  Direction  of  Work 

AGENOES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  organization  and  direction 
of  work.  A  request  for  public  comments 
was  published  in  the  Federal  Register  at 
67  FR  6010,  February  8,  2002.  No 
comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FARt 
and  whether  it  will  have  practical 
utility:  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
May  8,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0064, 
Organization  and  Direction  of  Work,  in 
all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  Davis,  Acquisition  Policy 
Division.  GSA  (202)  219-0202. 


SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

When  the  Government  awards  a  cost- 
reimbvu«ement  construction  contract, 
the  contractor  must  submit  to  the 
contracting  officer  and  keep  current  a 
chart  showing  the  general  executive  and 
administrative  organization,  the 
personnel  to  be  employed  in  coimection 
with  the  work  under  the  contract,  and 
their  respective  duties.  The  chart  is  used 
in  administration  of  the  contract  and  as 
an  aid  in  determining  cost.  The  chart  is 
used  by  contract  administration 
personnel  to  assure  the  work  is  being 
properly  accomplished  at  reasonable 
prices. 

B.  Annual  Reporting  Burden 

Respondents:  50. 
Responses  Per  Respondent:  1. 
Annual  Responses:  50. 
Hours  Per  Response:  .75. 
Total  Burden  Hours:  38. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  docimients  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0064, 
Organization  and  Direction  of  Work,  in 
all  correspondence. 

Dated:  April  2,  2002. 
AI  Matera, 

Director,  Acquisition  Policy  Division. 
(FR  Doc.  02-8450  Filed  4-5-02;  8:45  am) 
BHJJNG  COOe  6«20-ER-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0062] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review;  Material 
and  Workmanship 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
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request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  material  and  workmanship. 
A  request  for  public  comments  was 
published  in  the  Federal  Register  at  67 
FR  6011,  on  February  8,  2002.  No 
comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  ourestimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  or  before  May 
8.  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  Davis,  Acquisition  Policy 
Division,  GSA  (202)  219-0202. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

I  Under  Federal  contracts  requiring  that 
equipment  (e.g.,  pumps,  fans, 
generators,  chillers,  etc.)  be  installed  in 
a  project,  the  Government  must 
determine  that  the  equipment  meets  the 
contract  requirements.  Therefore,  the 
contractor  must  submit  sufficient  data 
on  the  particular  equipment  to  allow  the 
Government  to  analyze  the  item. 

The  Government  uses  the  submitted 
data  to  determine  whether  or  not  the 
equipment  meets  the  contract 
requirements  in  the  categories  of 
performance,  construction,  and 
durability.  This  data  is  placed  in  the 
contract  file  and  used  during  the 
inspection  of  the  equipment  when  it 
arrives  on  the  project  and  when  it  is 
made  operable. 

^.  Annual  Reporting  Burden 

Respondents:  3,160. 
Responses  Per  Respondent:  1.5". 
Annual  Responses:  4,740. 
Hours  Per  Response:  .25. 


Total  Burden  Hours:  1,185. 
Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW,  Washington,  DC 
20405,  telephone  (202)  501-^755.  Please 
cite  OMB  Control  No.  9000-0062, 
Material  and  Workmanship,  in  all 
correspondence. 

Dated:  April  2,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
|FR  Doc.  02-8451  Filed  4-5-02;  8:45  am] 
BOIING  CODE  6820-EP-P 


DEPARTMENT  OF  HEALTH^ AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality  Contract  Review  Meeting 

hi  accordance  with  section  10(a)  of 
the  Federal  Advisory  committee  Act  as 
amended  (5  U.S.C,  Appendix  2), 
annoimcement  is  made  of  an  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ)  Technical  Review  Committee 
(TRC)  meeting.  This  TRC's  charge  is  to 
review  contract  proposals  and  provide 
recommendations  to  the  Acting 
Director,  AHRQ,  with  respect  to  the 
technical  merit  of  proposals  submitted 
in  response  to  a  Request  for  proposals 
(RFP)  regarding  a  "Medical  Expenditure 
Panel  Survey  (MEPS))".  The  RFP  was 
published  in  the  Commerce  Business 
Daily  on  November  26,  2001. 

The  upcoming  TRC  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  Federal  Advisory  Conmiittee  Act 
(FACA),  section  10(d)  of  5  U.S.C. 
Appendix  2,  implementing  regulations, 
42  CFR  Part  67  Subpart  B,  and 
procurement  regulations,  41  CFR  101- 
6.1023  and  48  CFR  315.604(d).  The 
discussions  at  this  meeting  of  contract 
proposals  submitted  in  response  to  the 
above-referenced  RFP  are  likely  to 
reveal  proprietary  information  and 
personal  information  concerning 
individucils  associated  with  the 
proposals.  Such  information  is  exempt 
from  disclosure  under  the  above-cited 
FACA  provision  that  protects  the  free 
exchange  of  candid  views,  and  under 
the  procurement  rules  that  prevent 
undue  interference  with  Committee  and 
Department  operations. 

Name  of  TRC:  The  Agency  for 
Healthcare  Research  and  Quality — 
"Medical  Expenditure  Panel  Survey 
(MEPS)". 

Date:  April  9,  2002. 

Place:  Agency  for  Healthcare  Research 
&  Quality,  2101  East  Jefferson  Street,  5th 


Floor  Conference  Room,  Rockville, 
Maryland  20852. 

Contact  Person:  Anyone  wishing  to 
obtain  information  regarding  this 
meeting  should  contact  Doris  Lefkowitz, 
Center  for  Cost  Financing  Studies, 
Agency  for  Healthcare  Research  and 
Quality,  2101  East  Jefferson  Street,  Suite 
500,  Rockville,  Maryland,  20852,  301- 
594-1077. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  April  9 
meeting  due  to  the  timing  limitations 
imposed  by  the  review  and  funding 
cycle. 

Dated:  April  2.  2002. 
Carolyn  M .  Clancy, 
Acting  Director. 
(PR  Doc.  02-8422  Filed  4-5-02;  8:45  am] 

BILUNG  CODE  4160-90-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf,  Gulf  of  KAexIco 
Region,  Proposed  Central  and  Western 
Gulf  Multisale  Environmental  impact 
Statement 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Draft  Enviroimiental  Impact  Statement 
(EIS)  and  Locations  and  Dates  of  Public 
Hearings  on  Proposed  Central  Planning 
Area  Sales  185, 190, 194, 198,  and  201, 
and  Proposed  Western  Planning  Area 
Sales  187,  192, 196,  and  200. 

. J. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  has  prepared  a  draft 
environmental  impact  statement  (EIS) 
for  nin6  proposed  areawide  oil  and  gas 
lease  sales  in  the  Central  Planning  Area 
(CPA)  and  Western  Planning  Area 
(WPA)  outer  continental  sheff  (OCS)  of 
the  Gulf  of  Mexico. 

DATES:  Comments  on  Draft  EIS  due  May 
31, 2002. 

Public  Hearings — New  Orleans,  May 
1,  2002;  Houston,  Texas,  April  30,  2002; 
Mobile,  Alabama,  May  2,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  1201  Ehnwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394,  Mr.  Joseph  Christopher, 
telephone  (504)  736-2774. 
SUPPLEMENTARY  INFORMATK)N:  This  EIS 
addresses  nine  proposed  federal  actions 
that  offer  for  lease  areas  on  the  Gulf  of 
Mexico  OCS  that  may  contain 
economically  recoverable  oil  and  gas 
resources.  Federal  regulations  allow  for 
several  related  or  similar  proposals  to  be 
analyzed  in  one  EIS  (40  CFR  1502.4). 
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Since  each  lease  sale  proposal  and 
projected  activities  are  very  similar  each 
year  for  each  planning  area,  a  single  EIS 
is  being  prepared  for  all  nine  Central 
and  Western  Gulf  sales  scheduled  in  the 
proposed  Outer  Continental  Shelf  Oil 
and  Gas  Leasing  Program:  2002-2007 
(the  proposed  5- Year  Program).  Under 
the  proposed  5- Year  Program,  five 
annual  areawide  lease  sales  are 
scheduled  for  the  CPA  and  five  annual 
areawide  lease  sales  are  scheduled  for 
the  WPA.  The  first  proposed  lease 
sale— Western  Gulf  Sale  184— is  not 
addressed  in  this  multisale  EIS;  a 
separate  environmental  analysis  is  being 
done  for  that  proposal.  The  Central  Gulf 
sales  addressed  in  this  EIS  are  Sale  185 
in  2003,  Sale  190  in  2004,  Sale  194  in 
2005,  Sale  198  in  2006.  and  Sale  201  in 
2007.  The  Western  Gulf  sales  are  Sale 
187  in  2003.  Sale  192  in  2004.  Sale  196 
in  2005,  and  Sale  200  in  2006.  Although 
this  EIS  addresses  nine  proposed  lease 
sales,  at  the  completion  of  this  EIS 
process,  decisions  will  be  made  only  for 
proposed  Sale  185  in  the  CPA  and 
proposed  Sale  187  in  the  WPA.  A 
National  Environmental  Policy  Act 
(NEPA)  review  will  be  conducted  for 
each  subsequent  lease  sale  in  the 
proposed  5-Year  Program. 

Public  Hearings 

Public  hearings  on  the  draft  EIS  will 
be  held  at  the  following  locations  on  the 
dates  and  times  listed:  New  Orleans. 
Louisiana,  Wednesday,  May  1,  2002,  2- 
4  p.m.,  Minerals  Management  Service, 
1201  Elmwood  Park  Boulevard; 
Houston,  Texas,  Tuesday,  April  30, 
2002, 1-3  p.m..  Houston  Airport 
Marriott,  a8700  Kennedy  Boulevard; 
Mobile.  Alabama.  Thursday.  May  2, 
2002,  2-4  p.m.  and  6:30-8:30  p.m. 
Adams  Mark  Hotel.  64  South  Water 
Street.  The  contact  person  for  these 
hearings  is  Ms.  Janet  Diaz  at  telephone 
number  (504)  736-2540.  Interested 
individuals,  representatives  of 
organizations,  and  public  officials  who 
wish  to  testify  at  the  public  hearings  are 
requested  to  notify  Ms.  Diaz  at  least  five 
days  prior  to  the  hearing.  If  time  is 
available  during  the  hearing  period, 
after  the  presentation  of  oral  statements 
by  those  who  have  pre-registered.  other 
individuals  will  be  given  an  opportunity 
to  be  heard.  Time  limitations  may  make 
it  necessary  to  limit  the  length  of  each 
oral  presentation  to  ten  minutes  or  less. 
An  oral  statement  may  be  supplemented 
by  a  written  statement,  which  should  be 
submitted  to  the  hearing  officer  at  the 
time  of  the  oral  presentation.  Hearings 
will  recess  when  all  speakers  have  had 
an  opportunity  to  testify.  If  there  are  no 
additional  speakers,  the  hearing  will 
adjourn  inunediately  after  the  recess. 


If  you  cannot  attend  the  hearings,  or 
if  you  prefer,  you  may  submit  your 
comments  in  writing  to  the  address 
below. 

Written  Comments 

MMS  requests  interested  parties  to 
submit  comments  on  the  draft  EIS  to 
Minerals  Management  Servicp.  Gulf  of 
Mexico  OCS  Region.  Office  of  Leasing 
and  Environment.  Attention:  Regional 
Supervisor  (MS  5410).  1201  Elmwood 
Park  Boulevard,  New  Orleans.  Louisiana 
70123-2394  by  May  31.  2002.  Our 
practice  is  to  make  comments,  including 
the  name  and  home  address  of 
respondents,  available  for  public 
review.  An  individual  commenter  may 
ask  that  we  withhold  name,  home 
address,  or  both  from  the  public  record, 
and  we  will  honor  such  a  request  to  the 
extent  allowable  by  law.  If  you  submit 
comments  and  wish  us  to  withhold  such 
information,  you  must  state  so 
prominently  at  the  beginning  of  your 
submission.  We  will  not  consider 
anonymous  comments,  and  we  will 
make  available  for  inspection  in  their 
entirety  all  comments  submitted  by 
organizations  and  businesses  or  by 
individuals  identifying  themselves  as 
representatives  of  organizations  and 
businesses.  The  comment  period  ends 
on  May  31.2002. 

EIS  Availability 

You  may  find  out  which  local 
libraries  along  the  Gulf  Coast  have 
copies  of  the  draft  EIS  for  review,  or  you 
may  obtain  single  copies  of  the  draft  EIS 
ftt)m  the  Minerals  Management  Service. 
Gulf  of  Mexico  OCS  Region,  Attention: 
Public  Information  Office  (MS  5034). 
1201  Elmwood  Park  Boulevard,  Room 
114,  New  Orleans,  Louisiana  70123- 
2394  or  by  calling  l-800-20a-GULF. 
For  a  list  of  libraries  containing  the  EIS 
you  may  also  call  Mrs.  Diaz  at  the 
ntmiber  listed  in  the  Public  Hearings 
portion  of  this  notice.  The  list  of 
libraries  and  their  locations  are  also 
available  on  the  Gulf  of  Mexico  regional 
home  page  on  the  Internet  at  http:// 
www.  temporarygomr.  com . 

After  the  public  hearing  testimony 
and  written  comments  on  the  draft  EIS 
have  been  reviewed  and  analyzed,  a 
final  EIS  will  be  prepared. 

Dated:  March  29.  2002. 
Thomas  A.  Readinger, 
Associate  Director  for  Offshore  Minerals 
Management. 

Approved:  March  29.  2002. 
Willie  R.  Taylor, 

Director.  Office  of  Environmental  PoUcy  and 
CompUance. 

IFR  Doc.  02-8364  Filed  4-5-02;  8:45  am] 
MLUNQ  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Preservation  Teclinology  and 
Training  Board:  IMeeting 

agency:  National  Park  Service.  Literior. 
action:  Notice. 


Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  5  U.S.C.  Appendix  (1988),  that  the 
National  Preservation  Technology  and 
Training  Board  will  meet  on  April  9  and 
10,  2002,  in  Washington,  DC. 

The  Board  was  established  by 
Congress  to  provide  leadership,  policy 
advice,  and  professional  oversight  to  the 
National  Center  for  Preservation 
Technology  and  Training  (NCPTT),  as 
required  under  the  National  Historic 
Preservation  Act  of  1966,  as  amended 
(16  U.S.C.  470). 

The  Board  will  meet  in  Conference 
Room  A  of  the  American  Geophysical 
Union  Building,  2000  Florida  Avenue 
NW,  Washington.  DC  20009.  telephone 
(202)  462-6900.  Tuesday.  April  9.  the 
meeting  will  start  at  1:00  p.m.  and  end 
no  later  than  5:00  p.m.  Matters  to  be 
discussed  will  include  NPS  updates  on 
FY03  budget  and  administration  issues, 
NCPTT  issues  and  work  plan,  reports 
bom  partners,  and  re-inventing  the 
board's  relationship  to  NCPTT. 
Wednesday.  April  10,  the  meeting  will 
start  at  9:00  a.m.  and  end  no  later  than 
4:30  p.m.  Matters  to  be  discussed  will 
include  a  strategic  planning  exercise 
based  on  the  November  2001  forum,  the 
November  2001  meeting  in 
Natchitoches,  LA,  developing  a  business 
plan,  and  new  business. 

The  meeting  will  be  open  to  the 
public.  Facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  however,  and  persons  will 
be  accommodated  on  a  first-come,  first- 
serve  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed. 

Persons  wishing  more  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
Mr.  E.  Blaine  Cliver,  Chief.  HABS/ 
HAER/HALS.  National  Park  Service. 
1849  C  Street  NW-300  NC.  Washington, 
DC  20240  (mailing  address),  or  HABS/ 
HAER/HALS.  National  Park  Service. 
800  North  Capitol  Street  NW.  Suite  300, 
Washington.  DC  20001  (commercial 
delivery  address),  telephone  (202)  343- 
1024.  Increased  security  in  the 
Washington.  DC.  area  may  cause  delays 
in  the  delivery  of  U.S.  Mail  to 
Government  offices.  In  addition  to  mail 
or  commercial  delivery,  please  fax  a 
copy  of  the  written  submission  to  Mr.  E. 
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Blaine  Cliver.  Chief.  HABS/HAER/ 
HALS,  at  (202)  343-9624. 

Due  to  an  unanticipated 
administrative  delay  in  reviewing  this 
notice  within  the  National  Park  Service, 
it  could  not  be  published  at  least  15 
days  prior  to  the  meeting  dates.  The 
National  Park  Service  regrets  this  error, 
but  is  compelled  to  hold  the  meeting  as 
scheduled  because  of  the  significant 
sacrifice  re-scheduling  would  require  of 
board  members  who  have  adjusted  their 
schedules  to  accommodate  the  proposed 
meeting  dates  and  the  high  level  of 
anticipation  by  all  parties  who  will  be 
affected  by  the  outcome  of  the  board's 
actions.  Since  there  has  been  advance 
notice  to  the  board  members  about  this 
meeting,  the  National  Park  Service 
believes  that  the  public  interest  will  not 
be  adversely  affected  by  the  less-than- 
IS-days  advance  notice  in  the  Federal 
Register. 

Meeting  minutes  of  the  meeting  will 
be  available  for  public  inspection  about 
eight  weeks  after  the  meeting  at  the 
office  of  HABS/HAER/HALS.  National 
Park  Service,  800  North  Capitol  Street 
NW.  Suite  300.  Washington.  DC. 

de  Teel  Patterson  Tiller, 

Deputy  Associate  Director,  Historic 
Preservation,  Recreation  and  Partnerships 
and  Acting  Manager,  National  Center  for 
Preservation  Technology  and  Training. 
[FR  Doc.  02-8545  Filed  4-5-02;  1:46  pm] 
BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980 

Under  28  CFR  50.7  notice  is  hereby 
given  that  on  March  26,  2002.  a 
proposed  consent  decree  in  United 
States  v.  Great  Western  Inorganics,  Inc., 
Civil  Action  No.  02-N-0604.  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Colorado. 

In  this  action  the  United  States  alleges 
that  under  sections  107(a)  and  113(g)(2) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA"),  as  amended, 
42  U.S.C.  9607(a)  and  9613(g)(2),  Great 
Western  Inorganics,  Inc.  ("GWI")  is 
liable  for  the  recovery  of  costs  incurred 
or  to  be  incurred  by  the  United  States 
in  response  to  releases  or  threatened 
releases  of  hazardous  substances  at  and 
hum  the  GWI's  chemical  manufacturing 
facilify  located  in  the  Rocky  Flats 
Industrial  Park  Site  in  unincorporated 
Jefferson  Coxmty,  Colorado  (the 
"Facility").  Under  the  terms  of  the 


proposed  consent  decree,  which  is 
based  in  part  on  GWI's  limited  financial 
resources,  GWI  will  pay  the 
Environmental  Protection  Agency 
("EPA")  $220,000  over  a  period  of  three 
years  in  reimbursement  of  EPA's 
response  costs.  GWI  will  also  perform 
work  at  the  Facility  valued  at  $333,000 
to  enhance  and  maintain  EPA's 
response  actions  and  will  enter  into  an 
environmental  covenant  designed  to 
ensure  the  continued  protectiveness  of 
those  response  actions. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Decree.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
The  United  States'  covenant  is 
conditioned  on  the  veracity  and 
completeness  of  the  financial 
information  General,  Environment  and 
Natural  Resources  Division,  P.O.  Box 
7911,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611,  and 
should  refer  to  United  States  v.  Great 
Western  Inorganics,  Inc.  D.J.  Ref.  90-11- 
3-1719/3.  Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA,  42  U.S.C. 
6973(d). 

The  proposed  consent  decree  may  be 
examined  at  U.S.  EPA  Region  8,  999 
18th  Street,  Suite  500,  Denver. 
Colorado.  80202.  A  copy  of  the  consent 
decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library.  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington.  D.C.  20044-7611  fax.  na. 
(202)  616-6584;  phone  confirmation  no. 
(202)  514-1547.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$15.50  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library.  In  requesting  a  copy  exclusive 
of  exhibits  and  defendants'  signatures, 
please  enclose  a  check  in  the  amount  of 
$7.00  (25  cents  per  age  reproduction 
cost)  payable  to  the  Consent  Decree 
Library.  The  check  should  refer  to 
United  States  v.  Great  Western 
Liorganics,  Inc.,  CA  No.  02-N-0604,  D. 
CO.  and  DOJ  #90-11-3-1719/3. 

Robert  Brook, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
(FR  Doc.  02-8362  Filed  4-5-02;  8:45  am] 
BtLUNG  CODE  4410-15-M 


DEPARTIMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on  March 
14.  2002.  a  proposed  Consent  Decree  in 
United  States  v.  TH  Agriculture  &■ 
Nutrition.  LLC,  Civil  Action  No.  1:02- 
CV-38-2.  was  lodged  with  the  United 
States  District  Court  for  the  Middle 
District  of  Georgia. 

In  this  action  the  United  States  sought 
injunctive  relief  in  order  to  remedy 
conditions  in  connection  with  the 
release  and  threatened  release  of 
hazardous  substances  into  the 
enviromnent  at  and  from  Operable  Unit 
Number  1  of  the  T.H.  Agriculture  and 
Nutrition  Superfund  Site  ("Site")  in 
Albany.  Dougherty  County.  Georgia.  The 
United  States  also  sought  to  recover 
unreimbursed  costs  incurred  and  to  be 
incurred  for  response  activities 
undertaken  and  to  be  imdertaken  at 
Operable  Unit  Number  1  of  the  Site.  The 
Site  consists  of  two  former  pesticide 
formulation  facilities.  The  proposed 
Consent  Decree  settles  claims  against 
defendant  T  H  Agriculture  &  Nutrition, 
L.L.C.  ("THAN")  pursuant  to  Sections 
106  and  107  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9606.  9607.  with 
respect  to  injunctive  relief  and  response 
costs  sought.  The  proposed  Consent 
Decree  requires  the  Defendant.  THAN, 
to  implement  the  remedy  selected  by 
the  Environmental  Protection  Agency 
("EPA")  for  Operable  Unit  Number  1. 
The  proposed  Consent  Decree  provides 
for  the  defendant  to  file  a  motion  to 
dismiss  with  prejudice  its  appeal  from 
a  United  States  District  Court  decision 
denying  its  claim  for  reimbursement  of 
response  costs  imder  CERCLA  Section 
106(b)(2).  42  U.S.C.  9606(b)(2).  currently 
on  appeal  before  the  United  States  Court 
of  Appeals  for  the  Eleventh  Circuit  as 
Appeal  No.  00-12854-BB,  TH 
Agriculture  &■  Nutrition  v.  EPA,  et  al. 
The  proposed  Consent  Decree  provides 
that  the  defendant  shall  not  be  required 
to  pay  for  the  United  States'  past  or 
future  response  costs  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Enviroimient  and  Natural  Resources 
Division.  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  and  should  refer  to  United 
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States  v.TH  Agriculture  &■  Nutrition. 
LLC.  D.J.  Ref.  90-11-3-1426/2. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  Middle  District  of  Georgia. 
433  Cherry  Street,  5th  Floor,  Macon. 
Georgia  31202.  and  at  U.S.  EPA  Region 
IV.  61  Forsyth  Street.  Atlanta.  Georgia 
30303.  A  copy  of  the  Consent  Decree 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library.  P.O.  Box  7611. 
U.S.  Department  of  Justice.  Washington, 
DC  20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$65.50  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library.  In  requesting  a  copy  exclusive 
of  appendices,  please  enclose  a  check  in 
the  amount  of  $11.75  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Coiwent  Decree  Library. 

Ellen  M.  Mahan, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-8363  Filed  4-5-02;  8:45  am] 

BILUNO  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  260-2002] 

Privacy  Act  of  1974;  Syatam  of 
Recorda 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  notice  is  given  that  the 
Federal  Bureau  of  Prisons  (Bureau) 
proposes  to  modify  a  system  of  records. 
Specifically: 

The  "Access  Control  Entry /Exit 
System,  JUSTICE/BOP-010"  (last 
published  on  October  4,  1995  (60  FR 
52013)). 

The  system  has  been  only  slightly 
revised  to  expand  the  categories  of 
records  to  specifically  include  testing 
data  for  drugs,  explosives,  weapons,  and 
other  contraband.  One  Routine  Use  has 
been  revised  and  a  new  Routine  Use 
added.  The  storage  description  has  been 
expanded  to  include  compact  discs 
(CDs).  This  modified  system  will  be 
effective  sixty  (60)  days  from  [the 
publication  date]. 

Title  5  U.S.C.  552a  (e)(4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment. 
.  The  Office  of  Management  and  Budget 
(OMB).  which  has  oversight 
responsibilities  under  the  Privacy  Act, 
requires  that  it  be  given  a  40-day  period 
in  which  to  review  the  system. 
Therefore,  please  submit  any  comments 
by  May  8.  2002.  The  public.  OMB,  and 
the  Congress  are  invited  to  send  written 
comments  to  Mary  Cahill.  Management 
and  Planning  Staff,  Justice  Management 


Division,  Department  of  Justice, 
Washington.  DC  20530  (1400  National 
Place  Building). 

A  description  of  the  modified  system 
is  provided  below.  Although  there  were 
only  a  few  changes  to  the  system  as 
previously  published,  the  entire  notice 
is  provided  below  for  the  convenience 
of  the  public. 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress  on  the  proposed 
modification. 

Dated:  March  28.  2002. 
Robert  F.  Diegebnan, 
Acting  Assistant  Attorney  General  for 
Administration. 

JUSnCE/BOP-OlO 

SYSTEM  name: 

Access  Control  Entry /Exit  System. 

SYSTEM  location: 

Records  may  be  retained  at  the 
Central  Office.  Regional  offices,  and  at 
any  of  the  Bureau  of  Prisons  (Bureau) 
facilities.  A  list  of  these  system 
locations  may  be  found  at  28  CFR  part 
503  and  on  the  Internet  at  http:// 
www.bop.gov. 

CATEGOmES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Cvurent  and  former  staff,  inmates  now 
or  formerly  under  the  custody  of  the 
Attorney  General  or  the  Bureau,  and  all 
visitors  to  Bureau  facilities,  including 
law  enforcement  personnel,  contractors, 
volunteers,  and  inmate  visitors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  retrieved  and  stored  by 
the  system  may  include  any  information 
relative  to  providing  safe  and  secure 
prison  facilities,  to  protecting  the  prison 
population  and/or  Uie  general  public, 
and/or,  where  appropriate,  to  otherwise 
promoting  the  interests  of  effective  law 
enforcement. 
Examples  include: 

(a)  Identification  data  (much  of  which 
is  collected  from  the  individual),  such 
as  the  person's  name,  current  residence, 
social  security  number,  employer,  place 
aiid  date  of  birth,  age,  height,  weight, 
digital  image,  biometric  identifier 
information,  alien  registration  number, 
driver's  license  number,  telephone 
number,  passport  number,  system- 
generated  number,  hair  color,  eye  color, 
sex,  race,  escort  of  visitor  into 
institution,  and  system  classification  of 
individual; 

(b)  other  data  collected  from  the 
visitor  and/or  from  law  enforcement  to 
enable  prison  officials  to  determine  the 
suitability/acceptability  of  a  visitor  such 
as:  the  purpose  of  the  visit,  testing  data 
regarding  drugs,  explosives,  weapons 


and/or  other  contraband,  relationship  to 
the  inmate  and  information  indicating 
whether  the  visitor  is  imder 
investigation  by  law  enforcement  and/or 
has  ever  been  convicted  of  a  crime, 
probation  and/ or  parole  status,  name  of 
supervising  probation/parole  officer, 
etc.; 

(c)  records  generated  by  the  system  to 
report  entry/exit  activity,  e.g.  date  and 
time  of  entry/exit,  entry /exit  locations 
used;  and  locatipn  data,  including 
location  in  the  institution  visited  and/or 
movement  within  the  institution; 

(d)  any  related  law  enforcement  or 
investigatory  data,  provided  by  third 
parties  such  as  inmates,  courts,  and 
other  federal,  state,  local,  and  foreign 
law  enforcement  agencies,  e.g.  criminal 
history  and/or  investigatory  data 
relating  to  potential  visitors; 
investigatory  data  otherwise  developed 
by  Bureau  officials  regarding  any 
activity,  or  suspicious  activity,  which 
may  threaten  the  safe  and  secure 
operation  of  federal  correctional 
facilities,  e.g.  remarks  describing  a 
possible  introduction  of  contraband; 
drug  testing  data;  and  any  other 
information  that  may  enable  the  Bureau 
to  pursue  an  internal  investigation  on  a 
record  subject. 

AUTMORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

This  system  is  established  and 
maintained  under  the  authority  of  18 
U.S.C.  3621,4042,5003. 

PURPOSE(S): 

The  records  in  this  system  are 
maintained  to  better  ensure  the  safety, 
security  and  good  order  of  Bureau 
facilities;  to  improve  staff  ability  to 
quickly  account  for  all  persons  (inmates, 
visitors,  and  staff)  within  an  institution 
in  the  event  of  an  emergency,  such  as  an 
institution  disturbance  or  a  natural 
disaster;  to  identify  and,  where 
appropriate,  determine  the  suitability  of 
visitors  with  respect  to  entering  prison 
facilities;  and,  to  more  effectively 
prevent  violations  of  institution  policy 
and/or  criminal  activity,  such  as  inmate 
escapes  and  the  introduction  of 
contraband.  Where  these  efforts  fail  to 
prevent  such  violations,  and/or  where 
appropriate,  records  may  be  collected 
and  used  by  the  Bureau  for  internal 
investigations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Relevant  data  from  this  system  will  be 
disclosed  as  follows: 

(a)  To  federal,  state,  local,  foreign  and 
international  law  enforcement  agencies 
who  have  a  need  for  the  information  to 
perform  their  duties,  e.g.  in  the  course 
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of  apprehensions,  investigations, 
possible  criminal  prosecutions,  civil 
court  actions,  regidatory  proceedings, 
inmate  disciplinary  hearings,  parole 
hearings,  responding  to  emergencies,  or 
other  law  enforcement  activity; 

(b)  to  federal,  state,  local,  foreign  and 
international  law  enforcement  agencies 
in  order  to  solicit  or  obtain  data  needed 
by  prison  officials  for  law  enforcement 
purposes,  e.g.  to  determine  whether  a 
visitor  may  be  imder  investigation,  have 
a  criminal  record,  or  otherwise  be 
unsuitable  to  visit;  or  to  obtain  any 
information  that  may  enable  the  Bureau 
to  pursue  an  internal  investigation 
pertaining  to  any  record  subject  based 
on  information  developed  by  the 
Bureau; 

(c)  to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy; 

(d)  to  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record; 

(e)  to  the  National  Archives  and 
Records  Administration  (NARA)  and  to 
the  General  Services  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906; 

(f)  to  a  court  or  adjudicative  body 
before  which  the  Department  of  Justice 
or  the  Bureau  is  authorized  to  appear 
when  any  of  the  following  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  the 
Bureau  to  be  arguably  relevant  to  the 
litigation:  (1)  The  Bureau,  or  any 
subdivision  thereof,  or  (2)  any 
Department  or  Bureau  employee  in  his 
or  her  official  capacity,  or  (3)  any 
Department  or  Bureau  employee  in  his 
or  her  individual  capacity  where  the 
Department  has  agreed  to  provide 
representation  for  the  employee,  or  (4) 
the  United  States,  where  the  Bureau 
determines  that  the  litigation  is  likely  to 
affect  it  or  any  of  its  subdivisions; 

(g)  in  an  appropriate  proceeding 
before  a  court  or  administrative  or 
regulatory  body  when  records  are 
determined  by  the  Department  of  Justice 
to  be  arguably  relevant  to  the 
proceeding,  including  federal,  state,  and 
local  licensing  agencies  or  associations 
which  require  information  concerning 
the  suitability  or  eligibility  of  an 
Individual  for  a  license  or  permit; 

(h)  to  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract. 


service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records; 

(i)  to  any  person  or  entity  to  the  extent 
necessary  to  prevent  immediate  loss  of 
life  or  serious  bodily  injury;  and 

(j)  pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act,  the  Department  of  Justice 
may  disclose  relevant  and  necessary 
information  to  a  former  employee  of  the 
Department  for  piuposes  of:  responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
pirofessional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and  or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  maintained  in  the  system 
is  stored  in  electronic  media  in  Bureau 
facilities  via  a  configuration  of  personal 
computer,  client/server,  and  mainframe 
systems  architecture.  Computerized 
records  are  maintained  on  hard  disks, 
floppy  diskettes,  compact  discs  (CDs), 
magnetic  tape  and/or  optical  disks. 
Documentary  records  are  maintained  in 
manual  file  folders  and/or  index  card 
files. 

RETRIEVABILrrY: 

Records  are  retrievable  by  identifying 
data,  including  last  name..inmate 
register  number,  system  classification 
category,  Social  Security  number,  alien 
registration  number,  system-generated 
identification  number,  passport  number, 
employee  badge  number  and/or 
miscellaneous  identification  number  as 
provided  by  the  visitor  and/or  other  law 
enforcement  agencies. 

SAFEGUARDS: 

Information  is  safeguarded  in 
accordance  with  Bureau  rules  and 
policy  governing  automated  information 
systems  security  and  access.  These 
safeguards  include  the  maintenance  of 
records  and  technical  equipment  in 
restricted  areas,  and  the  required  use  of 
proper  passwords  and  user 
identification  codes  to  access  the 
system.  Similarly,  paper  records  are 
stored  in  secured  areas  to  prevent 
unauthorized  access.  Only  those  Bureau 
personnel  who  require  access  to  perform 


their  official  duties  may  access  the 
records  described  in  this  system  of 
records. 


RETENTION  AND  DISPOSAL: 

Records  generated  by  the  system  to 
report  entry/exit  and  internal  movement 
activities  are  retained  in  accordance 
with  General  Records  Schedule  (GRS) 
18.  All  other  records  in  the  system  of 
records  are  retained  until  such  time  as 
the  records  no  longer  serve  the  purpose  . 
described  by  this  system  of  records.  At 
such  time,  these  records  (including 
investigatory  records  and/or  records 
relating  to  disciplinary  hearings  and/or 
other  appropriate  personnel  actions) 
may  be  incorporated  into  an 
appropriate,  published  BOP  system  of 
records  with  an  approved  retention 
schedule,  or  destroyed.  Computerized 
records  are  destroyed  by  shredding, 
degaussing,  etc..  and  documentary 
records  are  destroyed  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director.  Information; 
Policy,  and  Public  Affairs  Division, 
Federal  Bureau  of  Prisons,  320  First 
Street  NW.,  Washington,  DC  20534. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

All  requests  for  records  may  be  made 
by  writing  to  the  Director,  Federal 
Bureau  of  Prisons.  320  First  Street  NW.. 
Washington.  DC  20534.  and  should  be 
clearly  marked  "Privacy  Act  Request." 
This  system  is  exempt,  under  5  U.S.C. 
552a  (j)(2)  or  (k)(2).  from  some  access. 
A  determination  as  to  exemption  shall 
be  made  at  the  time  a  request  for  access 
is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Records  are  generated  by:  (1) 
Individuals  covered  by  the  system;  (2) 
federal,  state,  local,  tribal,  foreign  and 
international  law  enforcement  agencies; 
and  (3)  federal  and  state  probation  and 
judicial  offices. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Pursuant  to  5  U.S.C.  552a(j)(2)  or 
(k)(2).  the  Attorney  General  has 
exempted  this  system  ftx)m  subsections 
(c)(3)  and  (c)(4),  (d).  (e)(1).  (e)(2).  (e)(3). 
(e)(5)  and  (e)(8),  and  (g)  of  the  Privacy 
Act.  Rules  have  been  promulgated  in 
accordance  with  the  requirements  of  5 
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U.S.C.  553(b).  (c)  and  (e)  and  may  be 
found  at  28  CFR  part  16.97  (c)  and  (d). 

(FR  Doc.  02-8424  Filed  4-5-02;  8:45  am) 

BIUJNO  COM  4410-06-P 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  261-2002] 

Privacy  Act  of  1974;  System  of 
Records 


Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  notice  is  given  that  the 
Federal  Bureau  of  Prisons  (Bureau) 
proposes  to  modify  its  system  of  records 
entitled  "Telephone  Activity  Record 
System,  JUSTICE/BOP-011".  This 
system,  which  was  last  published  on 
April  21. 1995  (60  FR  19958),  is  now 
being  modified  and  will  become 
effective  60  days  from  the  date  of 
publication. 

The  Bureau  is  updating  the  system's 
location  and  modifying  the  system  to 
include  all  individuals  placed  directly 
under  the  custody  of  the  Bureau 
pursuant  to  18  U.S.C.  3621  and  5003 
(state  inmates).  Digital  recordings  and 
Compact  Discs  (CDs)  have  been  added 
to  the  sections  describing  Categories  of 
Records  and  Storage.  Two  Routine  Uses 
have  been  revised  and  a  new  Routine 
Use  added.  All  other  sections  remain 
the  same,  including  the  exemptions 
from  certain  provisions  of  the  Privacy 
Act. 

Title  5  U.S.C.  552a  (e)(4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment. 
The  Office  of  Management  and  Budget 
(OMB),  which  has  oversight 
responsibilities  under  the  Privacy  Act. 
requires  that  it  be  given  a  40-day  period 
in  which  to  review  the  system. 
Therefore,  please  submit  any  comments 
by  May  8,  2002.  The  public,  OMB,  and 
the  Congress  are  invited  to  send  written 
comments  to  Mary  Cahill,  Management 
and  Planning  Staff,  Justice  Management 
Division,  Department  of  Justice, 
Washington,  DC  20530  (1400  National 
Place  Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress  on  the  proposed 
modification. 

A  description  of  the  modified  system 
is  provided  below.  Although  there  were 
only  a  few  changes  to  the  system  as 
previously  published,  the  entire  notice 
is  provided  below  for  the  convenience 
,of  the  public. 


Dated:  March  28.  2002. 
Robert  F.  Diegelman, 

Acting  Assistant  Attorney  General  for 
Administration. 

_     JUSTICE/BOP-011 

SYSTEM  NAME: 

Telephone  Activity  Record  System. 

SYSTEM  location: 

Records  may  be  retained  at  the 
Central  Office.  Regional  Offices,  or  at 
any  of  the  Federal  Bureau  of  Prisons 
(Bureau)  facilities,  or  at  any  location 
operated  by  a  contractor  authorized  to 
provide  computer  and/ or  telephone 
service  to  Bureau  inmates.  A  list  of 
Bureau  facilities  may  be  found  at  28 
CFR  part  503  and  on  the  Internet  at 
http://www.bop.gov. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 


Current  and  former  inmates, 
including  pre-trial  detainees,  under  the 
custody  of  the  Attorney  General  and/or 
the  Director  of  the  Bureau  of  Prisons; 
recipients  of  telephone  calls  from 
cxurent  and  former  inmates;  individuals 
on  the  approved  telephone  lists  of 
current  or  former  inmates;  individuals 
who  request,  in  writing,  that  the  Bureau 
delete  their  name  and  telephone  number 
from  inmate  telephone  lists. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  include:  (1) 
Personal  identification  data;  (2) 
accoimting  data,  including  amounts 
deposited  by  the  inmate,  call  charges, 
and  accoimt  balances;  (3)  telephone  call 
data,  including  date,  time,  and  duration 
of  each  call;  the  name  and  register 
number  of  the  inmate  who  placed  the 
call;  and  the  telephone  number  and 
name  of  the  call  recipient  and  his/her 
relationship  to  the  inmate,  audiotapes 
and  digital  recordings  of  telephone 
calls;  and  (4)  investigatory  data 
developed  internally  as  well  as  any 
related  data  collected  from  federal,  state, 
local  and  foreign  law  enforcement 
agencies,  and  from  federal  and  state 
probation  and  judicial  officers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

18  U.S.C.  2510  et  seq.,  3621.  4042, 
and  5003. 

PURPOSE<S): 

This  system  of  records  is  maintained 
to  manage  financial  records  relating  to 
inmate  calls  and  to  ensure  that  inmates 
exercise  their  telephone  privileges  in  a 
manner  consistent  with  correctional 
goals.  The  related  uses  for  which  BOP 
will  maintain  the  system  include  (1) 
accounting  of  inmate  funds  for 
telephone  use;  (2)  maintaining  inmate 


telephone  lists;  (3)  monitoring  of  inmate 
telephone  activity;  and  (4)  conducting 
investigations,  e.g.,  investigation  of 
inmate  funds  as  related  to  telephone 
usage,  and/or  illegal  activities  or 
suspected  illegal  activities  being 
conducted,  coordinated,  or  directed 
from  within  a  federal  correctional 
institution. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  data  from  this  system  will  be 
disclosed  as  follows: 

(a)  To  federal,  state,  local,  foreign  and 
international  law  enforcement  agencies 
and  officials  for  law  enforcement 
purposes  such  as  civil  court  actions, 
regulatory  proceedings,  responding  to 
an  emergency,  inmate  disciplinary 
proceedings  in  the  course  of 
apprehensions  or  other  disposition;  or 
for  such  law  enforcement  needs  as 
prison  administration,  investigations, 
and  possible  criminal  prosecutions, 
including  possible  criminal  violations 
discovered  as  part  of  telephone 
monitoring  done  for  the  safety,  security 
and  good  order  of  penal  institutions. 
Such  telephone  monitoring  information 
will  be  disclosed  only  in  accordance 
with  the  provisions  of  the  federal 
wiretap  statutes  contained  in  18  U.S.C. 
2510  et  seq.  and  Bureau  implementing 
policy. 

(b)  to  a  court  or  adjudicative  body 
before  which  the  Department  of  Justice 
or  the  Bureau  is  authorized  to  appear,  or 
to  a  private  attorney  authorized  by  the 
Department  of  Justice  to  represent  a 
Bureau  employee,  when  any  of  the 
following  is  a  party  to  litigation  or  has 
an  interest  in  litigation  and  such  records 
are  determined  by  the  Bureau  to  be 
arguably  relevant  to  the  litigation:  (1) 
The  Bureau,  or  any  subdivision  thereof, 
or  (2)  any  Department  or  Bureau 
employee  in  his  or  her  official  capacity, 
or  (3)  any  Department  or  Bureau 
employee  in  his  or  her  individual 
capacity  where  the  Department  has 
agreed  to  provide  representation  for  the 
employee,  or  (4)  the  United  States, 
where  the  Bureau  determines  that  the 
litigation  is  likely  to  affect  it  or  any  of 
its  subdivisions; 

(c)  to  contractors,  grantees,  experts, 
considtants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records;  • 

(d)  to  Members  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
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information  on  behalf  of  and  at  the 
request  of  the  record  subject; 

(e)  to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  imless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy; 

(f)  to  the  National  Archives  and 
Records  Administration  and  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906; 

(g)  to  affected  non-inmate  record 
subjects  to  the  extent  necessary  to 
provide  such  persons  with  information 
concerning  placement  and/or  removal 
from  an  inmate's  telephone  list; 

(h)  to  any  person  or  entity  to  the 
extent  necessary  to  prevent  immediate 
loss  of  life  or  serious  bodily  injury; 

(i)  in  an  appropriate  proceeding 
before  a  court  or  administrative  or 
regulatory  body  when  records  are 
determined  by  the  Department  of  Justice 
to  be  arguably  relevant  to  the 
proceeding,  including  federal,  state,  and 
local  licensing  agencies  or  associations 
which  require  information  concerning 
the  suitability  or  eligibility  of  an 
individual  for  a  license  or  permit,  and; 

(j)  Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act.  the  Department  of  Justice 
may  disclose  relevant  and  necessary 
information  to  a  former  employee  of  the 
Department  for  purposes  of:  responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/ or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

i  Information  maintained  in  the  system 
B  stored  in  electronic  media  via  a 
configiiration  of  personal  computer, 
client/server,  and  mainframe  systems 
architecture  and  may  be  accessed  by 
those  with  a  need-to-know  at  all  Bureau 
and  contractor  facilities.  Some 
information  may  be  stored  in  other 
computerized  media,  e.g..  hsud  disk, 
floppy  diskettes,  magnetic  tape,  digital 
recordings.  Compact  Discs  (CDs),  and/or 
optical  (Ssks.  Documentary  records  are 


maintained  in  manual  file  folders  and/ 
or  on  index  card  files. 

RETHIEVABILrfY: 

Records  may  be  retrieved  by 
identifying  data  including  name  and/or 
register  number  of  inmate;  and  /or  by 
name  and/or  telephone  number  of  call 
recipient  or  individual  on  approved 
inmate  telephone  list. 

SAFEGUARDS: 

Manual  records  are  stored  in  locked 
filing  cabinets  or  in  safes  and  can  be 
accessed  only  by  authorized  personnel 
by  key  or  combination  formula. 
Automated  equipment  is  kept  in 
secured  rooms  and  can  be  accessed  only 
by  authorized  personnel  through 
passwords  and  identification  codes.  All 
records  in  Biu-eau  facilities  are 
maintained  in  guarded  buildings. 

RETENTION  AND  DISPOSAL: 

Automated  records  in  this  system  are 
maintained  on  magnetic  medium 
ordinarily  for  six  years  from  the  date 
created,  at  which  time  they  will  be 
overwritten  with  new  data.  Paper 
documents  are  maintained  for  a  period 
of  30  years  from  expiration  of  sentence 
of  the  inmate,  at  which  time  they  are 
destroyed  by  shredding.  Audiotapes  are 
maintained  ordinarily  for  six  months 
from  the  date  created,  at  which  time 
they  are  overwritten  with  new  data. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director,  Administration 
Division,  Federal  Bureau  of  Prisons;  320 
First  Street  NW.,  Washington,  DC 
20534. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  directed  to  the 
System  Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

All  requests  for  records  may  be  made 
by  writing  to  the  System  Manager 
identified  above.  Federal  Bureau  of 
Prisons,  320  First  Street  NW, 
Washington,  DC  20534.  The  envelope 
should  be  clearly  marked  "Freedom  of 
Information/Privacy  Act  Request."  This 
system  of  records  is  exempted  from 
access  pursuant  to  5  U.S.C.  552a(j)(2) 
and/or  (k)(2).  A  determination  as  to  the 
applicability  of  the  exemption  to  a 
particular  record(s)  shall  be  made  at  the 
time  a  request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Records  are  generated  by:  individuals 
govered  by  the  system;  Bureau  staff; 
federal,  state,  local,  tribal,  international, 
and  foreign  law  enforcement  agencies; 


and  federal/state  probation  and  judicial 
offices. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 
(4),  (d).  (e)(2),  (e)(3),  (e)(5),  (e)(8),  (f)  and 
(g)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(j)(2)  and/or  (k)(2).  Rules 
have  been  promulgated  in  accordance 
with  the  requirements  of  5  U.S.C. 
553(b),  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register.  The 
rules  are  published  at  28  CFR  16.97(e) 
and(f). 

[FR  Doc.  02-8425  Filed  4-5-02;  8:45  am) 
BILUNG  COOe  4410-05-P 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  262-2002] 

Privacy  Act  of  1974;  System  of 
Records 

Piu-suant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
Federal  Bureau  of  Prisons  (Bureau) 
proposes  to  establish  a  new  system  of 
records  entitled,  "Outside  Employment 
Requests  Record  System,  (JUSTICE/ 
BOP-015)."  This  system,  which  will 
become  effective  June  7,  2002,  is  being 
established  to  assist  staff  in  tracking 
approved  and  disapproved  requests  for 
outside  employment  by  Bureau 
employees,  including  professional  staff, 
e.g.  attorneys,  doctors,  psychiatrists, 
chaplains  and  architects. 

Title  5  U.S.C.  552a(e)(4)  and  (11) 
provide  that  the  public  be  provided  a 
30-day  period  in  which  to  comment. 
The  Office  of  Management  and  Budget 
(OMB),  which  has  oversight 
responsibilities  under  the  Privacy  Act, 
reqmres  that  it  be  given  a  40-day  period 
in  which  to  review  the  system. 

Therefore,  please  submit  any 
comments  by  May  8,  2002.  The  public, 
OMB,  and  the  Congress  are  invited  to 
send  written  comments  to  Mary  Cahill, 
Management  and  Plaiming  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Washington,  DC  20530  (1400 
National  Place  Building). 

A  description  of  the  system  of  records 
is  provided  below.  In  addition,  the 
Department  of  Justice  has  provided  a 
report  to  OMB  and  the  Congress  in 
accordance  with  5  U.S.C.  552a(r). 
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Dated:  March  28.  2002. 
Robert  F.  Diegelman, 
Acting  Assistant  Attorney  General  for 
Administration. 

JUSTICE/BOP-OIS 

SYSTEM  NAME: 

Outside  Employment  Requests  Record 
System. 

SYSTEM  LOCATKW: 

Records  may  be  retained  at  the 
Central  Office,  Regional  Offices,  and/or 
at  any  of  the  Federal  Bureau  of  Prisons 
(Bureau]  facilities.  A  list  of  these  system 
locations  may  be  found  at  28  CFR  part 
503  and  on  the  Internet  at  http:// 
www.bop.gov. 

CATEGOMES  OF  INDtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Bureau 
employees,  including  the  following 
professionals:  attorneys,  doctors, 
psychiatrists,  chaplains  and  architects, 
who  request  approval  for  outside 
employment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Submitted  requests  for  permission  to 
be  employed  outside  the  Biueau;  staff 
notes,  correspondence  and/or 
memoranda  concerning  the  processing 
of  these  requests;  approved/disapproved 
requests  signed  by  appropriate  Bureau 
officials;  identifying  data  of  intended 
employers,  including  name,  address, 
telephone  number,  point  of  contact; 
identifying  data  of  Bureau  employee, 
including  name,  duty  location,  address, 
telephone  number,  and  system- 
generated  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

This  system  is  established  and 
maintained  under  the  authority  of  5  CFR 
part  3801.106. 

PURPOSE(S): 

The  purpose  of  this  system  is  to  track 
approved  and  disapproved  requests  by 
Bureau  employees  for  outside 
employment,  including  the  following 
professions:  attorneys,  doctors, 
psychiatrists,  chaplains  and  architects. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  Bureau  employees  who 
have  a  need  for  the  information  in  the 
course  of  their  duties,  relevant  data  from 
this  system  will  be  disclosed  as  follows: 

(a)  to  federal,  state,  local,  tribal, 
foreign  and  international  law 
enforcement  agencies  and  officials  for 
law  enforcement  purposes  such  as 
investigations,  possible  criminal 
prosecutions,  civil  court  actions,  and/ or 
regulatory  proceedings; 


(b)  to  a  court  or  adjudicative  body 
before  which  the  Department  of  Justice 
or  the  Bureau  is  authorized  to  appear 
when  any  of  the  following  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  the 
Bureau  to  be  arguably  relevant  to  the 
litigation;  (1)  the  Bureau,  or  any 
subdivision  thereof,  or  (2)  any 
Department  or  Bureau  employee  in  his 
or  her  official  capacity,  or  (3)  any 
Department  or  Bureau  employee  in  his 
or  her  individual  capacity  where  the 
Department  has  agreed  to  provide 
representation  for  the  employee,  or  (4) 
the  United  States,  where  the  Bureau 
determines  that  the  litigation  is  likely  to 
affect  it  or  any  of  its  subdivisions; 

(c)  in  an  appropriate  proceeding 
before  a  court  or  administrative  or 
regulatory  body  when  records  are 
determined  by  the  Department  of  Justice 
to  be  arguably  relevant  to  the 
proceeding,  including  federal,  state,  and 
local  licensing  agencies  or  associations 
which  require  information  concerning 
the  suitability  or  eligibility  of  an 
individual  for  a  license  or  permit; 

(d)  to  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record; 

(e)  to  the  National  Archives  and 
Records  Administration  and  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906. 

(f)  to  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  federal 
government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records;  and 

(g)  pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act,  the  Department  of  Justice 
may  disclose  relevant  and  necessary 
information  to  a  former  employee  of  the 
Department  for  purposes  of:  responding 
to  an  ofHcial  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSmG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  maintained  in  the  system 
is  stored  in  electronic  media  in  Bureau 
facilities  via  a  configuration  of  personal 
computer,  client/server,  and  mainframe 
systems  architecture.  Computerized 
records  are  maintained  on  hard  disk, 
floppy  diskettes,  compact  discs  (CDs), 
magnetic  tapes  and/or  optical  disks. 
Documentary  records  are  maintained  in 
manual  file  folders  and/or  index  card 
files. 

retrievabiuty: 

Documentary  records  are  sorted  by 
year,  and  then  filed  alphabetically  by 
the  subject's  last  name.  Computerized 
data  is  retrievable  by  the  fields  entered 
into  the  data-base,  including  name,  duty 
location,  date,  region,  and  the  system- 
generated  number. 

SAFEGUARDS: 

Information  is  safeguarded  in 
accordance  with  Bureau  rules  and 
policy  governing  automated  information 
systems  security  and  access.  These 
safeguards  include  the  maintenance  of 
records  and  technical  equipment  in 
restricted  areas,  and  the  required  use  of 
proper  passwords  and  user 
identification  codes  to  access  the 
system.  Only  those  Bureau  personnel 
who  require  access  to  perform  their 
official  duties  may  access  the  system 
equipment  and  the  information  in  the 
system. 

RETENTION  AND  DISPOSAL: 

Records  are  reviewed  every  two  years 
and  are  retained  for  seven  (7)  years  from 
the  date  of  the  approval/disapproval  of 
the  request.  Documentary  records  are 
destroyed  by  shredding  and  electronic 
records  are  destroyed  by  either  erasing 
or  degaussing. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Directory/General  Counsel, 
Office  of  General  Counsel,  Federal 
Bureau  of  Prisons,  320  First  Street  NW, 
Washington,  D.C.  20534. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  directed  to  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

All  requests  for  records  may  be  made 
in  writing  to  the  Director,  Federal 
Bureau  of  Prisons,  320  First  Street  NW, 
Washington,  D.C.  20534,  and  should  be 
clearly  marked  "Privacy  Act  Request" 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 
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RECORD  SOURCE  CATEGORIES: 

Records  are  generated  by  Bureau 
employees  who  submit  requests  for 
permission  to  be  employed  outside  the 
Bureau,  by  Bureau  staff  involved  in  the 
processing  of  these  requests,  and  by 
intended  employers." 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
[FR  Doc.  02-8426  Filed  4-5-02;  8:45  am) 

BILUNO  CODE  4410-05-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  30-day  notice  of  information 
collection  imder  review:  extension  of 
existing  collection:  annual  parole 
survey,  annual  probation  survey,  and 
annual  probation  survey  (short  term). 

The  Department  of  Justice  (DOJ). 
Office  of  Justice  Programs  (OJP).  Bureau 
of  Justice  Statistics  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  fi-om  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  67,  page  921  on  January  8, 
2002,  allowing  for  a  60  day  conmient 
period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  May  8,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  die  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  biu'den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  Collection: 
Extension  of  a  ciurently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Annual  Parole  Siuvey,  Annual 
Probation  Survey,  and  Annual  Probation 
Survey  (Short  Form). 

(3)  Agency  form  nimiber,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms:  CJ-7;  CJ-8;  and  CJ- 
8A.  Corrections  Statistics,  Bureau  of 
Justice  Statistics,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  State  Departments  of 
Corrections  or  State  probation  and 
Parole  authority.  Others:  The  Federal 
Bureau  of  Prisons,  city  and  county 
courts  and  probation  officers  for  which 
a  central  reporting  authority  does  not 
exist.  For  the  CJ-7  form,  54  central 
reporters  (two  State  jiuisdictions  in 
California  and  one  each  from  the 
remaining  States,  the  District  of 
Colmnbia,  the  Federal  Bureau  of 
Prisons,  and  one  local  authority) 
responsible  for  keeping  records  on 
parolees  will  be  asked  to  provide 
information  for  the  following  categories: 

(a)  As  of  January  1,  2002  and 
December  31,  2002,  the  number  of  adult 
parolees  under  their  jurisdiction; 

(b)  The  number  of  adults  entering 
parole  during  2002  through 
discretionary  release  from  prison, 
mandatory  release  from  prison,  or 
reinstatement  of  parole; 

(c)  The  niunber  of  adults  released 
fi-om  parole  dining  2002  through 
successful  completion,  incarceration, 
transfer  to  another  parole  jurisdiction, 
or  death; 


(d)  Whether  adult  parolees  supervised 
out  of  State  have  been  included  in  the 
total  niunber  of  parolees  on  December 
31,  2002,  and  the  number  of  adult 
parolees  supervised  out  of  State; 

(e)  As  of  December  31,  2002,  the 
number  of  male  and  female  parolees 
under  this  jurisdiction; 

(f)  As  of  December  31,  2002,  the 
number  of  white  (not  of  Hispanic 
origin),  black  (not  of  Hispanic  origin), 
Hispanic  or  Latino,  American  Indian  or 
Alaska  Native,  Asian  or  Pacific  Islander, 
or  additional  categories  in  their 
information  systems; 

(g)  As  of  December  31 ,  2002,  the 
number  of  adult  parolees  under  their 
jurisdiction  with  a  sentence  of  more 
than  one  year,  or  a  year  or  less; 

(h)  As  of  December  31,  2002,  the 
number  of  adult  parolees  under  their 
jurisdiction  who  were  active,  inactive, 
absconders,  or  supervised  out  of  state; 

(i)  As  of  December  31,  2002,  the 
number  of  adult  parolees  under  their 
jurisdiction  who  were  supervised 
following  a  discretionary  release,  a 
mandatory  release,  a  special  conditional 
release,  or  other  type  of  release  from 
prison; 

(j)  Whether  the  parole  authority 
operated  an  intensive  supervision 
program,  a  program  involving  electronic 
monitoring,  or  had  any  parolees 
enrolled  in  a  program  that  approximates 
a  bootcamp,  and  the  number  of  adult 
parolees  in  each  of  the  programs  as  of 
December  31,  2002;  and 

(k)  Of  the  adult  parolees  who  died 
between  January  1  and  December  31, 
2002,  the  number  of  deaths  by  gender 
and  the  number  of  deaths  by  race. 
For  the  CJ-8  form,  333  reporters  (one 
from  each  State,  the  District  of 
Columbia,  and  the  Federal  Bureau  of 
Prisons;  and  295  from  local  authorities) 
responsible  for  keeping  records  on 
probations  will  be  asked  to  provide 
information  for  the  following  categories: 

(a)  As  of  January  1,  2002  and 
December  31,  2002,  the  number  of  adult 
probationers  under  their  jurisdiction: 

(b)  The  number  of  adults  entering 
probation  during  2002  with  and  without 
a  sentence  to  incarceration; 

(c)  The  number  of  adults  discharged 
from  probation  during  2002  through 
successful  completion,  incarceration,  a 
detainer  or  warrant,  transfer  to  another 
parole  jurisdiction,  and  death; 

(d)  Whether  adult  parolees  supervised 
out  of  State  have  been  included  in  the 
total  number  of  parolees  on  December 
31,  2002,  and  the  number  of  adult 
parolees  supervised  out  of  State; 

(e)  As  of  December  31,  2002,  the 
number  of  male  and  female  probationers 
under  their  jurisdiction; 
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(f)  As  of  December  31 .  2002,  the 
number  of  white  (not  of  Hispanic 
origin),  black  (not  of  Hispanic  origin), 
Hispanic  or  Latino,  American  Indian  or 
Alaska  Native.  Asian  or  Pacific  Islander, 
or  additional  categories  in  their 
information  system; 

(g)  As  December  31,  2002,  the  number 
of  adult  probationers  under  their 
jiuisdiction  who  were  sentenced  for  a 
felony,  misdemeanor,  or  other  offense 
type: 

(h)  As  of  December  31,  2002,  the 
number  of  adult  probationers  who  had 
as  their  most  serious  offense  a  drug  law 
violation,  driving  while  intoxicated, 
other  traffic  offense,  or  domestic 
violence  offense. 

(i)  Whether  the  probation  authority 
supervised  any  probations  held  in  local 
jails,  prisons,  or  an  INS  holding  facility, 
and  the  number  of  adult  probationers 
held  in  each  on  December  31,  2002; 

(j)  As  of  December  31,  2002,  the 
niunber  of  adult  probationers  under 
their  jurisdiction  who  had  entered 
probation  with  a  direct  sentence  to 
probation,  a  split  sentence  to  probation, 
a  suspended  sentence  to  incarceration, 
or  a  suspended  imposition  of  sentence; 

(k)  As  of  December  31,  2002,  the 
number  of  adult  probationers  under 
their  jurisdiction  who  were  active, 
inactive,  absconders,  or  supervised  out 
of  State;  and 

(1)  Whether  the  probation  authority 
operated  an  intensive  supervision 
program,  a  program  involving  electronic 
monitoring,  or  had  any  probationers 
enrolled  in  a  program  that  approximates 
a  bootcamp,  and  the  number  of  adult 
probationers  in  each  of  the  programs  as 
of  December  31,  2002. 

(m)  Whether  the  probation  authority 
contracted  out  to  a  private  agency  for 
supervision,  and  the  number  of 
probationers  supervised  by  a  private 
agency  that  here  included  in  the  total 
population  of  December  31,  2002. 

For  the  CJ-8A  form,  150  reporters 
(from  local  authorities)  responsible  for 
keeping  records  on  probationers  will  be 
asked  to  provide  information  for  the 
following  categories: 

(a)  As  of  January  1,  2002  and 
December  31,  2002,  the  number  of  adult 
probationers  under  their  jurisdiction; 

(b)  The  number  of  adults  entering 
probation  and  discharged  from 
probation  during  2002; 

(c)  As  of  December  31,  2002,  the 
nimiber  of  male  and  female  probationers 
under  their  jurisdiction;  and 

(d)  As  of  December  31 .  2002.  the 
number  of  adult  probationers  under 
their  jurisdiction  who  were  sentenced 
for  a  felony,  misdemeanor,  or  other 
offense  type. 


The  Bureau  of  Justice  Statistics  uses 
this  information  in  published  reports 
and  for  the  U.S.  Congress,  Executive 
Office  of  the  President,  practitioners, 
reasearchs,  students,  the  media,  and 
others  interested  in  criminal  justice 
statistics. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond.  There  are  five  hundred  and 
thirty -seven  respondents,  each  taking  an 
average  1.17  hours  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  {in  hours)  associated  with  the 
collection:  Six  hundred  and  fifty  six 
annual  burden  hours  are  associated  with 
this  information  collection. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building.  601  D  Street 
NW.,  Washington,  DC  20530. 

Dated:  March  29,  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
(FR  Doc.  02-8257  Filed  4-5-02;  8:45  am] 

BILLING  CODE  4410-18-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request 
extension  of  a  ciurently  approved 
information  collection  used  when 
veterans  or  other  authorized  individuals 
request  information  from  or  copies  of 
documents  in  military  service  records. 
The  public  is  invited  to  conunent  on  the 
proposed  information  collection 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Written  comments  must  be 
received  on  or  before  June  7,  2002,  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP),  Room  4400,  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd,  College  Park,  MD  20740- 
6001;  or  faxed  to  301-713-6913;  or 
electronically  mailed  to 
tamee.fechhelm@naTa.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730,  or 
fax  number  301-713-6913. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  summarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice,  NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Request  Pertaining  to  Military 
Records. 

OMB  number:  3095-0029. 
Agency  form  number:  SF  180. 
Type  of  review:  Regular. 
Affected  public:  Veterans,  their 
authorized  representatives,  state  and 
local  governments,  and  businesses. 

Estimated  number  of  respondents: 
552,500. 

Estimated  time  per  response:  5 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  request 
information  from  a  military  personnel 
record). 

Estimated  total  annual  burden  hours: 
46,042  hoius. 

Abstract:  In  accordance  with  rules 
issued  by  the  Department  of  Defense 
(DOD)  and  Department  of 
Transportation  (DOT.  US  Coast  Guard), 
the  National  Personnel  Records  Center 
(NPRC)  of  the  National  Archives  and 
Records  Administration  (NARA) 
administers  military  service  records  of 
veterans  after  discharge,  retirement,  and 
death.  When  veterans  and  other 
authorized  individuals  request 
information  from  or  copies  of 
documents  in  military  service  records, 
they  must  provide  in  forms  or  in  letters 
certain  information  about  the  veteran 
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and  the  natiue  of  the  reouest.  Federal 
agencies,  military  departments, 
veterans,  veterans  organizations,  and  the 
general  public  use  Standard  Forms  (SF) 
180,  Request  Pertaining  to  Military 
Records,  in  order  to  obtain  information 
from  military  service  records  stored  at 
NPRC.  The  authority  for  this 
information  collection  is  contained  in 
36  CFR  1228.162. 

Dated:  April  2,  2002. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 
[FR  Doc.  02-8360  Filed  4-5-02;  8:45  am) 

BILUNG  CODE  751S-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-397] 

Energy  Northwest;  Notice  of 
Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
21.  issued  to  Energy  Northwest  (the 
licensee),  for  operation  of  the  Colimibia 
Generating  Station  located  in  Benton 
County.  Washington. 

The  proposed  amendment  would 
change  Technical  Specification  (TS) 
Surveillance  Requirement  (SR)  3.6.1.3.6 
to  add  a  modifying  footnote  to  the 
verification  requirements  for  main 
steam  isolation  valve  (MSIV)  isolation 
times  to  specify  that  the  isolation  time 
of  each  MSIV  includes  circuit  response 
time  and  to  require  verification  that 
isolation  of  all  of  the  main  steam  lines 
can  be  completed  within  the  limits 

fecified  in  SR  3.6.1.3.6. 
On  March  21.  2002.  Energy  Northwest 
i^uested  enforcement  discretion  &t)m 
compliance  with  Required  Action  A  of 
Limiting  Condition  for  Operation  (LCO) 
3.6.1.3  because  two  inboard  MSIVs  were 
declared  inoperable  due  to  failure  to 
meet  SR  3.6.1.3.6.  Compliance  with  the 
LCO  action  would  have  required 
isolation  of  two  main  steam  lines 
necessitating  a  plant  shutdown.  The  SR 
for  MSIVs  was  previously  thought  to  be 
met  and  each  MSIV  operable.  TTie 
discovery  that  circuit  response  time 
should  not  be  included  in  MSIV 
isolation  time  regarding  the  three- 
second  time  limit  portion  of  SR 
3.6.1.3.6,  residted  in  two  MSIVs  being 
technically  inoperable.  The  staff  issued 
the  Notice  of  Enforcement  Discretion 


(NOED)  on  March  26.  2002.  The  exigent 
technical  specification  amendment 
request  will  preclude  the  need  for 
continued  enforcement  discretion. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regiilations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  MSIV  closure  transient  is  discussed  in 
FSAR  [Final  Safety  Analysis  Report]  section 
15.2.4.  The  sequence  of  events  for  this 
transient  is  given  in  FSAR  Table  15.2-5  that 
assumefs  a  time  of  3.0  sec  for  all  MSIVs  to  be  • 
closed.  A  review  was  performed  of  the  Cycle 
16  analysis,  which  modeled  the  four  sets  of 
MSIVs  (two  valves  per  steam  line) 
collectively  as  a  single  orifice  that  transitions 
from  full  open  to  full  closed  in  3  seconds 
(includes  valve  motion  time  only).  The 
overpressurization  event  occurs  as  a  result  of 
the  pressure  wave  reflected  back  to  the 
reactor  pressure  vessel  by  rapid  MSIV 
closure.  When  analyzing  the  specific  closure 
times  from  the  last  MSIV  isolation  time 
surveillances,  performed  on  February  18  and 
February  22,  2002,  it  was  determined  that 
although  two  steam  lines  would  be  isolated 
in  less  than  3  seconds,  the  two  remaining 
steam  lines  would  be  isolated  in  greater  than 
3  seconds.  Averaging  of  the  limiting  (fastest) 
time  for  each  of  the  four  main  steam  lines 
yields  an  average  valve  motion  time  of  3.12 
seconds.  This  average  time  is  within  the 
bounds  of  the  analysis  assumptions.  There  is 
no  affect  on  the  probability  of  a  previously 
evaluated  accident  because  two  main  steam 
lines  isolating  at  the  slightly  faster  time  does 
not  alter  any  event  sequence  considered  in 
the  accident  analysis. 

Therefore,  this  request  for  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  the  MSIV 
closure  accident  previously  evaluated. 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment  will  not  change 
the  design  function  or  operation  of  the  MSFVs 
involved.  There  are  no  credible  new  failure 
mechanisms,  malfunctions,  or  accident 
initiators  associated  with  this  change  that  are 
not  considered  in  the  design  and  licensing 
bases.  The  safety  function  of  the  MSIVs  is  to 
mitigate  release  of  radioactive  material.  The 
proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Qualitative  Risk  Assessment 

Analysis  by  Columbia  Generating  Station 
has  determined  that  the  current  MSIV 
isolation  times  will  not  result  in  exceeding 
MCPR  [minimum  critical  power  ratio]  or 
ASME  vessel  protection  limits.  Therefore, 
there  is  no  adverse  affect  on  any  station 
equipment.  Accordingly,  implementing  the 
requested  amendment  to  Technical 
Specifications  would  not  affect  the  baseline 
core  damage  probability. 

Since  the  average  of  the  measured  limiting 
(fastest)  isolation  times  for  the  MSIVs  remain 
bounded  by  the  Cycle  16  Licensing  analysis 
there  is  no  condition  that  would  present  a 
challenge  to  thermal  limits,  and  thus,  fuel 
failures.  Also,  since  margin  to  the  ASME 
overpressure  limit  is  still  maintained, 
protection  of  the  REV  is  not  diminished. 
Therefore,  there  can  be  no  increased  risk  to 
the  public  health  and  safety. 

Other  relevant  analyses  indicate  that  for 
closure  times  of  2  seconds  or  greater  the 
impact  on  MCPR  and  vessel  pressure  is 
insignificant  and  will  not  challenge  safety 
limits.  The  measured  valve  motion  times  of 
2.74  seconds  and  2.88  seconds  are  well  above 
this  value.  Further,  the  average  MSIV  valve 
motion  time  of  3.12  seconds  shows  that  the 
overall  plant  response  with  the  current 
configuration  is  well  within  the  bounds  of 
the  analysis.  Therefore,  this  amendment 
request  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
dimng  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
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shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  nvmiber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  fit)m  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  8,  2002,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  bearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  and 
available  electronically  on  the  Internet 
at  the  NRC  Web  site  http://www.mc.gov/ 
reading-nn/doc-collections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  nile  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 


As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natvu*  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 


participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration,  ff  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conunission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001.  and  to  Thomas  C. 
Poindexter,  Esq.,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/ or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a){l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  22,  2002,  as 
supplemented  by  letter  dated  March  28, 
2002,  which  is  available  for  public 
inspection  at  the  Conmiission's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site  http://www.nrc.gov/ 
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reading-rm/adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encoimter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
'  telephone  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdi^nrc.gov. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  April  2002. 

P^'or  the  Nuclear  Regulatory  Commission. 
John  Hickman, 

Project  Manager,  Section  2,  Project 
Directorate  IV.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
(PR  Doc.  02-8388  Filed  4-5-02;  8:45  am) 

BILUNG  CODE  759O-01-f> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-368] 

Entergy  Operations,  Inc.;  Arkansas. 
Nuclear  One,  Untt  2  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  part  50.60  and  10  CFR  part  50, 
Appendix  G,  for  Facility  Operating 
License  No.  NPF-6,  issued  to  Entergy 
Operations,  Inc.  (the  licensee),  for 
operation  of  the  Arkansas  Nuclear  One, 
Unit  2  (ANO-2),  nuclear  power  plant, 
located  in  Pope  County,  Arkansas. 
Therefore,  as  required  by  10  CFR  51.21, 
the  NRC  is  issuing  this  environmental 
assessment  and  finding  of  no  significant 
impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

I  The  proposed  action  would  allow  a 
one-time  exemption  from  10  CFR  part 
50,  Appendix  G  requirements  that 
pressure-temperature  (P-T)  limits  be 
established  for  reactor  pressure  vessels 
(RPVs)  during  normal  operating  and 
hydrostatic  or  leak  testing  conditions. 
Specifically,  10  CFR  part  50,  Appendix 
G,  states  that  "[t]he  appropriate 
requirements  on  both  the  pressure- 
temperature  limits  and  the  minimimi 
permissible  temperature  must  be  met  for 
all  conditions."  Appendix  G  of  10  CFR 
part  50  specifies  that  the  requirements 
for  these  limits  are  contained  in  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (Code),  Section  XI, 
Appendix  G. 

To  address  provisions  of  an 
amendment  to  the  Technical 
Specifications  (TSs)  P-T  limits  and  low- 


temperature  overpressure  protection 
(LTOP)  system  TS  restrictions,  the 
licensee  requested  in  its  submittal  dated 
October  30,  2001,  as  supplemented  by 
letters  dated  February  25  and  March  13, 
2002,  that  the  NRC  staff  exempt  the 
ANO-2  nuclear  power  plant  from  the 
requirements  of  10  CFR  part  50, 
Appendix  G.  The  exemption  requested 
would  allow  the  use  of  ASME  Code 
Case  N-641  in  establishing  the  reactor 
vessel  pressure  limits  at  low 
temperatures. 

Code  Case  N-641  permits  the  use  of 
an  alternate  reference  fracture  toughness 
(Kic  fracture  toughness  curve  instead  of 
the  KiA  fracture  toughness  curve)  for 
reactor  vessel  materials  in  determining 
the  P-T  limits,  LTOP  system  setpoints, 
and  LTOP  system  effective  temperature 
(also  known  as  the  LTOP  system  enable 
temperature,  Teniibie).  and  provides  for 
plant-specific  evaluation  of  Tenable-  Since 
the  Kic  fracture  toughness  curve  shown 
in  ASME  Section  XI,  Appendix  A, 
Figure  A-2  200-1  (the  Kic  fracture 
toughness  curve)  provides  greater 
allowable  fracture  toughness  than  the 
corresponding  Kia  fracture  toughness 
curve  of  ASME  Section  XI,  Appendix  G, 
Figure  G-2210-1  (the  Kia  fracture 
toughness  curve),  and  a  plant-specific 
evaluation  of  Tenawe  would  give  lower 
values  of  Tenable  than  use  of  a  generic 
boimding  evaluation  for  Tenable,  use  of 
Code  Case  N-641  for  establishing  the  P- 
T  limits,  LTOP  system  setpoints,  and 
Tenable  would  be  Icss  conservative  than 
the  methodology  currently  endorsed  by 
10  CFR  part  50,  Appendix  G.  Although 
the  use  of  the  Kic  ft^ctm^  toughness 
curve  in  ASME  Code  Case  N-641  was 
recently  incorporated  into  Appendix  G 
to  Section  XI  of  the  ASME  Code,  an 
exemption  is  still  needed  because  10 
CFR  part  50,  Appendix  G  requires  a 
licensee's  analysis  to  use  an  edition  and 
addenda  of  Section  XI  of  the  ASME 
Code  incorporated  by  reference  into  10 
CFR  part  50,  Section  50.55a,  i.e.,  the 
editions  through  1995  and  addenda 
through  the  1996  addenda  (which  do 
not  include  the  provisions  of  Code  Case 
N-641).  Therefore,  an  exemption  to  " 
apply  the  Code  case  is  required  by  10 
CFR  part  50,  Section  50.60. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  October  30,  2001,  as 
supplemented  by  letters  dated  February 
25  and  March  13,  2002. 

The  Need  for  the  Proposed  Action 
ASME  Code  Case  N-641  is  needed  to  * 

revise  the  method  used  to  determine  the 

reactor  coolant  system  (RCS)  P-T  limits, 

LTOP  setpoints,  and  Tenable. 
The  purpose  of  10  CFR  part  50, 

Section  50.60(a),  and  10  CFR  part  50, 


Appendix  G,  is  to  protect  the  integrity 
of  the  reactor  coolant  pressure  boundary 
(RCPB)  in  nuclear  power  plants.  This  is 
accomplished  through  these  regulations 
that,  in  part,  specify  fracture  toughness 
requirements  for  ferritic  materials  of  the 
RCPB.  Pursuant  to  10  CFR  part  50, 
Appendix  G,  it  is  required  that  P-T 
limits  for  the  RCS  be  at  least  as 
conservative  as  those  obtained  by 
applying  the  methodology  of  the  ASME 
Code,  Section  XI,  Appendix  G. 

Current  overpressure  protection 
system  (OPPS)  setpoints  produce 
operational  constraints  by  linuting  the 
P-T  range  available  to  the  operator  to 
heat  up  or  cool  down  the  plant.  The 
operating  window  through  which  the 
operator  heats  up  and  cools  down  the 
RCS  becomes  more  restrictive  with 
continued  reactor  vessel  service. 
Reducing  this  operating  window  could 
potentially  have  an  adverse  safety 
impact  by  increasing  the  possibiUty  of 
inadvertent  OPPS  actuation  due  to 
pressure  surges  associated  with  normal 
plant  evolutions,  such  as  reactor  coolant 
pimip  start  and  swapping  operatiog 
charging  pumps  with  the  RCS  in  a 
water-solid  condition.  The  impact  on 
the  P-T  limits  and  OPPS  setpoints  has 
been  evaluated  for  an  increased  service 
period  for  operation  to  32  effective  full- 
power  years  for  ANO-2,  based  on  ASME 
Code,  Section  XI,  Appendix  G 
requirements.  The  results  indicate  that 
these  OPPS  setpoints  would 
significanUy  restrict  the  ability  to 
perform  plant  heatup  and  cooldown, 
create  an  imnecessary  burden  to  plant 
operations,  and  challenge  control  of 
plant  evolutions  required  with  OPPS 
enabled.  Continued  operation  of  ANO- 
2  with  P-T  curves  developed  to  satisfy 
ASME  Code,  Section  XI,  Appendix  G, 
requirements  without  the  relief 
provided  by  ASME  Code  Case  N-641 
would  unnecessarily  restrict  the  P-T 
operating  window,  especially  at  low 
temperature  conditions. 

Use  of  the  Kic  curve  in  determining 
the  lower  boimd  fracture  toughness  of 
RPV  steels  is  more  technically  correct 
than  use  of  the  Kia  curve,  since  the  rate 
of  loading  during  a  heatup  or  cooldown 
is  slow  and  is  more  representative  of  a 
static  condition  than  a  dynamic 
condition.  The  Kic  ciirve  appropriately 
implements  the  use  of  static  initiation 
fracture  toughness  behavior  to  evaluate 
the  controlled  heatup  and  cooldown 
process  of  a  reactor  vessel.  The  staff  has 
required  use  of  the  conservatism  of  the 
Kia  ciuve  since  1974,  when  the  curve 
was  adopted  by  the  ASME  Code.  This 
conservatism  was  initially  necessary 
due  to  the  limited  knowledge  of  the 
frticture  toughness  of  RPV  materials  at  . 
that  time.  Sine    1974,  additional 
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knowledge  has  been  gained  about  RPV 
materials,  which  demonstrates  that  the 
lower  bound  on  fracture  toughness 
provided  by  the  Kia  curve  greatly 
exceeds  the  margin  of  safety  required, 
and  that  the  Kic  curve  is  sufficiently 
conservative  to  protect  the  public  health 
and  safety  from  potential  RPV  failure. 
Application  of  ASME  Code  Case  N-641 
will  provide  results  that  are  sufficiently 
conservative  to  ensure  the  integrity  of 
the  RCPB,  while  providing  P-T  curves 
that  are  not  overly  restrictive. 
Implementation  of  the  proposed  P-T 
curves,  as  allowed  by  ASME  Code  Case 
N-641,  does  not  significantly  reduce  the 
margin  of  safety. 

In  the  associated  exemption,  the  NRC 
staff  has  determined  that,  pursuant  to  10 
CFR  part  50,  section  50.12(a)(2)(ii),  the 
underlying  purpose  of  the  regulation 
will  continue  to  be  served  by  the 
implementation  of  ASME  Code  Case  N- 
641. 

Environmental  Impacts  of  the  Proposed 
ACTION: 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes, 
as  set  forth  below,  that  there  are  no 
significant  environmental  impacts 
associated  with  the  use  of  the 
alternative  analysis  method  to  support 
the  revision  of  the  RCS  P-T  limits,  LTOP 
setpoints  and  proposed  Tenable- 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action: 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 


action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources: 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the  ANO- 
2  nuclear  power  plant,  dated  Jime  1977 
(NlJREG-0254). 

Agencies  and  Persons  Consulted: 

On  March  18,  2002,  the  staff 
consulted  with  the  Arkansas  State 
official,  Mr.  B.  Bevill  of  the  Division  of 
Radiation  Control  and  Emergency 
Management  of  the  Arkansas 
Department  of  Health,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  bad  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  30,  2001,  as 
supplemented  by  letters  dated  February 
25  and  March  13,  2002.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-80Q-397-4209  or  301-415-4737,  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  April  2002. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Gramm, 

Chief.  Section  I,  Project  Directorate  IV. 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  02-8387  Filed  4-5-02;  8:45  am) 
BILUNG  COOE  7S90-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  CollectkNi;  Comment 
Request  for  Review  of  a  Revised 
Information  Collection:  OPM 1 386B 

agency:  Office  of  Persoimel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22, 1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  intends 
to  submit  a  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  of  a  revised  information 
collection.  OPM  1386B,  Applicant  Race 
and  National  Origin  Questionnaire,  is 
used  to  gather  information  concerning 
the  race  and  national  origin  of 
applicants  for  employment  under  the 
Outstanding  Scholar  provision  of  the 
Luevano  consent  Decree,  93  F.R.D.  68 
(1981). 

New  standards  for  collecting  race  and 
ethnicity  are  defined  in  the  Federal 
Register  Notice,  Revisions  to  the 
Standards  for  the  Classification  of 
Federal  Data  on  Race  and  Ethnicity,  62 
FR  58782  (1997).  The  standards  change 
the  classification  of  Federal  data  on  race 
and  ethnicity  contained  in  OMB 
Directive  15,  Race  and  Ethnic  Standards 
for  Federal  Statistics  and  Administrative 
Reporting.  This  classification  provides  a 
minimum  standard  for  maintaining, 
collecting,  and  presenting  data  on  race 
and  ethnicity.  The  standards  have  five 
categories  for  race  and  two  for  ethnicity. 
They  also  allow  individuals  to  select 
more  than  one  race,  based  on  self- 
identification. 

Approximately  100,000  OPM  1386B 
forms  are  completed  annually.  Each 
form  takes  approximately  eight  minutes 
to  complete.  The  aimual  estimated 
burden  is  13,333  hours. 

Comments  are  particularly  invited  on: 
whether  this  information  is  necessary 
for  the  proper  performance  of  functions 
of  OPM,  and  whether  it  will  have 
practical  utility;  whether  our  estimate 
performance  of  functions  of  OPM,  and 
whether  it  will  have  practical  utility; 
whether  our  estimate  of  the  public 
burden  of  this  collection  of  information 
is  acciu^te,  and  based  on  valid 
assumptions  and  methodology;  and 
ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  at  (202)  606- 
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8358,  FAX  (202)  418-3251  or  email  to 
inbtoomey@opm.gov.  Please  include 
your  mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to:  Suzy  M.  Barker,  Director,  Examining 
and  Qualifications  Policy  Division, 
Employment  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street 
NW,  Room  6500,  Washington,  DC 
20415. 

U.S.  Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 
[FR  Doc.  02-8423  Filed  4-5-02;  8:45  am] 

BILUNG  COO€  632S-3S-M 


POSTAL  SERVICE 

Disclosure  of  Information  on  U.S.  Mail 


ACTION:  Notice. 


SUMMARY:  The  Postal  Service  is 
publishing  notice  that  it  has  amended 
its  Administrative  Support  Manual  to 
clarify  the  instances  when  it  may  collect 
an  image  of  the  U.S.  Mail,  in  whole  or 
parts,  for  operational  or  health  and 
safety  purposes. 
DATES:  The  amendment  to  the 
Administrative  Support  Manual  (ASM) 
is  effective  when  published  in  the  Postal 
Bulletin  (issue  22073)  on  April  4,  2002. 
ADDRESSES:  Parties  interested  in 
reviewing  these  amendments  may  find 
them  online  at  http://www.usps.com/ 
cpim/ftp/bulletin/pb.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  P.  Martin,  Chief  Counsel, 
Customer  Protection  and  Privacy,  202- 
268-3022. 
SUPPLEMENTARY  INFORMATION: 

Discussion  of  Amendments 

The  Postal  Service  is  revising  ASM 
section  274.5,  Disclosure  of  Information 
Collected  From  Mail  Sent  or  Received 
by  Customers,  to  designate  two 
additional  circimistances  in  which  the 
Postal  Service  may  collect  images  of  live 
mail  for  specified  purposes. 
Specifically,  we: 

•  Added  section  274.5(f)(9)  to  allow 
for  developing,  testing,  and  improving 
recognition  and  processing  capabilities 
without  getting  written  approval  from 
the  Chief  PostS  Inspector.  This  change 
facilitates  the  use  of  test  decks  for 
purposes  of  testing  and  calibrating 
enhanced  processing  technology. 

•  Added  section  274.5(i)  to  allow  the 
Postal  Service  to  collect  images  of  mail 
fior  the  purpose  of  ensuring  the  health 


and  safety  of  its  employees  and  the 
public. 

•  Clarified  that  any  images  collected 
for  operational  purposes  by  the  Postal 
Service  may  not  be  used  for  criminal 
investigative  purposes,  unless  law 
enforcement  officials  comply  with  the 
procedures  in  ASM  213  regarding  mail 
covers. 

•  Made  technical  amendments  to 
replace  the  words  "photocopy"  or 
"pictxu*"  with  the  word  "image",  to 
encompass  all  the  ways  to  create  an 
image  of  a  piece  of  mail. 

•  Created  a  new  part  274.51, 
Disclosure  of  Information  from  Contents 
of  Sealed  Mail,  to  separate  the 
limitations  on  uses  for  information 
obtained  from  the  cover  of  mail  from  the 
limitations  on  the  uses  of  information 
obtained  from  the  contents  of  sealed 
mail.  Sealed  mail  may  be  opened  in 
mail  recovery  centers  only  for  the 
purpose  of  obtaining  an  address  to 
where  the  mail  may  be  delivered.  The 
new  section  274.51  makes  no  changes  to 
the  limitations  on  other  uses  of  that 
information. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  02-8361  Filed  4-5-02;  8:45  am] 

BILUNG  COOE  7710-12-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-25508;  81 2-1 261 2] 

investec  Ernst  &  Company,  et  al.; 
Notice  of  Application 

April  3,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  imder: 
(i)  Section  6(c)  of  the  Investment 
Company  Act  of  1940  ("Act")  for 
exemptions  from  sections  2(a)(32), 
2(a){35),  22(d),  and  26(a)(2)(C)  of  the  Act 
and  from  rule  22c-l  imder  the  Act;  (ii) 
sections  11(a)  and  11(c)  of  the  Act  for 
apjwoval  of  certain  exchange  and 
rollover  privileges  and  conversion 
offers;  and  (iii)  sections  6(c)  and  17(b) 
of  the  Act  for  an  exemption  from  section 
1 7(a)  of  the  Act. 

Summary  of  Application:  Applicants 
request  an  order  to  permit  certain  unit 
investment  trusts  ("UITs")  to:  (i)  Impose 
sales  charges  on  a  deferred  basis  and 
waive  the  deferred  sales  charge  in 
certain  cases;  (ii)  offer  unitholders 
certain  exchange  and  rollover  privileges 
and  conversion  offers;  and  (iii)  sell 
portfolio  securities  of  a  terminating 
series  of  a  UTT  to  a  new  series  of  that 

urr. 


Applicants:  Investec  Ernst  &  Company 
("Sponsor"  or  "Investec"),  EST 
Symphony  Trust,  The  Pinnacle  Family 
of  Trusts,  Equity  Securities  Trust, 
Mortgage  Securities  Trust,  Mimicipal 
Securities  Trust  (including  Insured 
Municipal  Securities  Trust),  New  York 
Municipal  Trust,  A  Corporate  Trust, 
Schwab  Trusts,  any  future  registered 
urr  sponsored  or  co-sponsored  by 
Investec  or  an  entity  controlled  by  or 
under  common  control  with  Investec 
(the  future  UITs,  together  with  the 
above-specified  UITs  are  "Trusts")  and 
any  presently  outstanding  or 
subsequently  issued  series  of  each  Trust 
(each,  a  "Series").  The  requested  order 
would  supersede  three  prior  orders 
("Prior  Orders").! 

Filing  Dates:  The  application  was  filed 
on  August  16,  2001.  AppUcants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
included  in  ^is  notice. 
Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Conunission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  23.  2002  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC, 
20549-0609;  Applicants:  Peter  J. 
DeMarco,  c/o  Investec  Ernst  & 
Company,  One  Battery  Park  Plaza,  7th 
Floor,  New  York,  New  York  10004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  J.  Riegel,  Senior  Coimsel.  at  (202) 
942-0567  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 


'  Reich  ft  Tang  Distributors,  L.P.,  et  al..  Investment 
Company  Act  Release  Nos.  22222  (Sept.  13,  1996) 
(notice)  and  22273  (Oct.  9. 1996)  (order);  Reich  ft 
Tang  DistritMitore  L.P.,  et  al..  Investment  Company 
Act  Release  Nos.  22700  (June  11, 1997)  (notice)  and 
22739  (July  8, 1997)  (order);  and  Reich  ft  Tang 
Distributors  L.P.,  et  al.4nvestment  Company  Act 
Release  Nos.  22840  (Oct.  3,  1977)  (notice)  and 
22866  (Oct.  29, 1997)  (order). 
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application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street.  NW.,  Washington,  DC. 
20549-0102  (tel.  (202)  942-«090). 

Applicants'  Representations 

1.  Investec,  a  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 
1934.  is  the  Sponsor  to  the  existing 
Trusts.2  Each  Trust  is  or  will  be  a  UTT 
registered  imder  the  Act.^  Each  Series  is 
or  will  be  created  by  a  trust  indenture 
among  the  Sponsor,  a  banking 
institution  or  trust  company  as  trustee 
("Trustee"),  and,  for  those  Series  that 
the  Trustee  does  not  also  serve  as 
evaluator,  the  evaluator. 

2.  The  Sponsor  acquires  a  portfolio  of 
securities,  which  it  deposits  with  the 
Trustee  in  exchange  for  certificates 
representing  units  of  fractional 
undivided  interest  in  the  deposited 
portfolio  ("Units").  The  Units  are  then 
offered  to  the  public  through  the 
Sponsor,  underwriters  and  dealers  at  a 
public  offering  price  which,  during  the 
initial  offering  period,  is  based  upon  the 
aggregate  market  value  (the  aggregate 
offering  side  evaluation  for  fixed  income 
securities)  of  the  underlying  securities 
plus  a  front-end  load  sales  charge.  The 
sales  charge  currently  ranges  from 
1.25%  to  5.5%  of  the  public  offering 
price,  generally  depending  upon  the 
terms  of  the  underlying  securities 

3.  The  Sponsor  maintains  a  secondary 
market  for  Units  and  continually  offers 
to  purchase  Units  at  prices  based  upon 
the  market  value  (the  bid  side 
evaluation  for  fixed  income  securities) 
of  the  underlying  securities.  Investors 
may  purchase  Units  on  the  secondary 
market  at  the  current  public  offering 
price  plus  a  front-end  sales  charge.  If  the 
Sponsor  discontinues  maintaining  such 
a  market  at  any  time  for  any  Series, 
holders  of  the  Units  ("Unitholders"')  of 
that  Series  may  redeem  their  Units 
through  the  Trustee. 

A.  Deferred  Sales  Charge  and  Waiver  of 
Deferred  Sales  Charge  Under  Certain 
Circumstances 

1.  Applicants  request  an  order  to  the 
extent  necessary  to  permit  them  to 


■^On  April  27,  2001.  ING  Funds  Distributor,  Inc. 
and  ING  Mutual  Funds  Management  Co.  LLC 
(collectively.  "ING")  transferred  its  UTT  business  to 
InvQstec.  ING  has  acquired  its  HIT  business  from 
Reich  &  Tang  Distributors,  Inc.  on  February  9,  2000. 
On  April  24,  2001,  Investec  received  a  no-action 
letter  allowing  Investec  to  rely  on  the  Prior  Orders 
pending  action  by  the  Commission  on  the 
application  until  no  later  than  April  24,  2002. 

^  All  presently  existii.;,  Trusts  that  currently 
intend  to  rely  on  the  requested  order  have  been 
named  as  applicants.  Any  other  existing  Trust  or 
any  Trust  organized  in  the  future  that  relies  on  the 
requested  order  will  comply  with  the  terms  and 
conditions  of  the  application. 


impose  a  sales  charge  on  a  deferred 
basis  ("deferred  sales  charge"  or 
"DSC").  For  each  Series,  the  Sponsor 
would  set  a  maximum  sales  charge  per 
Unit,  a  portion  of  which  may  be 
collected  "up  front"  (i.e..  at  the  time  an 
investor  purchases  the  Units).  The  DSC 
would  be  collected  subsequently  in 
equal  installments  ("Installment 
Payments")  from  Unitholders" 
distributions  on  the  Units.  The  Sponsor 
would  not  add  any  amount  for  interest 
or  any  similar  or  related  charge  to  adjust 
for  such  deferral. 

2.  In  order  to  ensure  that  sufficient 
cash  is  available  to  make  Installment 
Payments,  a  Series  may  hold  securities, 
the  proceeds  from  the  maturity  or  sale 
of  which  may  be  used  to  make 
payments.  Installment  Payments  will  be 
collected  from  Unitholders  by 
withholding  the  payment  amount  fit)m 
Unitholders'  distributions  on  Units, 
from  proceeds  of  Unit  redemptions  or 
sales  by  the  Unitholder,  or  by  reducing 
the  number  of  Units  held  by  the 
Unitholder.  The  Installment  Payment 
will  be  passed  by  the  Trustee  to  the 
Sponsor  at  the  time  it  is  collected.  The 
Trustee  may  advance  an  Installment 
Payment  if,  for  example,  it  is  due 
immediately  before  a  dividend  or 
interest  payment  is  due  on  portfolio 
securities.  The  Trustee  will  be 
reimbursed  when  the  Installment 
Payment  is  collected  from  the 
Unitholder. 

3.  When  a  Unitholder  redeems  or  sells 
Units,  the  Sponsor  intends  to  deduct 
any  unpaid  DSC  from  the  redemption  or 
sale  proceeds.  When  calculating  the 
amount  due.  the  Sponsor  will  assume 
that  Units  held  for  the  longest  time  are 
redeemed  or  sold  first.  Applicants 
represent  that  the  DSC  collected  at  the 
time  of  redemption  or  sale,  together 
with  the  Installment  Payments  and  any 
amount  collected  up  front,  will  not 
exceed  the  maximum  sales  charge  per 
Unit.  Under  certain  circumstances,  the 
Sponsor  may  waive  the  collection  of  any 
unpaid  DSC  in  connection  with 
redemptions  or  sales  of  Units.  These 
circumstcUices  will  be  disclosed  in  the 
prospectus  for  the  relevant  Series  and 
implemented  in  accordance  with  rule 
22d-l  under  the  Act. 

4.  Each  Series  offering  Units  subject  to 
a  DSC  will  state  the  maximimi  charge 
per  Unit  in  its  prospectus.  In  addition, 
the  prospectus  for  such  Series  will 
include  the  table  required  by  item  3  of 
Form  N-lA  (modified  as  appropriate  to 
reflect  the  difference  between  UITs  and 
open-end  management  investment 
companies)  and  a  schedule  setting  forth 
the  number  and  date  of  each  Installment 
Payment,  along  with  the  duration  of  the 
collection  period.  The  prospectus  for 


that  Series  also  will  disclose  that 
portfolio  securities  may  be  sold  to  pay 
an  Installment  Payment  if  distribution 
income  is  insufficient,  and  that 
securities  will  be  sold  pro  rata  or  a 
specific  security  will  he  designated  for 
sale. 

B.  Exchange  Privilege,  Rollover 
Privilege,  and  Conversion  Offer 

1.  Applicants  propose  to  offer  an 
exchange  privilege  to  Unitholders  of  the 
Trusts  at  a  reduced  sales  charge 
("Exchange  Privilege").  Unitholders 
would  be  able  to  exchange  any  or  all  of  ^ 
theu  Units  in  a  Series  of  a  Trust  for 
Units  in  one  or  more  available  Series  of 
the  Trusts  ("Exchange  Series"). 
Applicants  also  propose  a  conversion 
offer  ("Conversion  Offer")  pursuant  to 
which  Unitholders  may  elect  to  redeem 
Units  of  any  Series  in  which  there  is  no 
active  secondary  market  ("Redemption 
Series")  and  apply  the  proceeds  to  the 
purchase  of  available  Units  of  one  or 
more  Series  of  the  Trusts  ("Conversion 
Series").  In  addition,  applicants  propose 
to  offer  a  rollover  privilege  to 
Unitholders  of  the  Trusts  at  a  reduced 
sales  charge  ("Rollover  ^vilege"). 
Unitholders  would  be  able  to  "roll  over" 
their  Units  in  a  Series  which  is 
terminating  ("Terminating  Series")  for 
Units  in  one  or  more  new  Series  of  the 
Trusts  ("Rollover  Series"). 

2.  To  exercise  the  Exchange  Privilege 
or  Rollover  Privilege,  a  Uni^older  must 
notify  the  Sponsor.  In  order  to  exercise 
the  Conversion  Offer,  a  Unitholder  must 
notify  his  or  her  retail  broker.  The 
Conversion  Offer  will  be  handled 
entirely  through  the  Unitholder's  retail 
broker  and  the  retail  broker  must  tender 
the  Units  to  the  Trustee  of  the 
Redemption  Series  for  redemption  and 
then  apply  the  proceeds  toward  the 
purchase  of  Units  of  a  Conversion 
Series.  Exercise  of  the  Exchange 
Privilege  or  Rollover  Privilege  is  subject 
to  the  following  conditions:  (i)  The 
Sponsor  must  be  maintaining  a 
secondary  market  in  Units  of  the 
available  Exchange  Series  or  Rollover 
Series;  (ii)  at  the  time  of  the 
Unitholder's  election  to  participate, 
there  must  be  Units  of  the  Exchange 
Series  or  Rollover  Series  to  be  acquired 
available  for  sale,  either  under  the 
initial  primary  distribution  or  in  the 
Sponsor's  secondary  market;  (iii) 
exchanges  will  be  in  whole  Units  only; 
and  (iv)  for  certain  Series,  Units  may  be 
obtained  in  blocks  of  certain  sizes  only. 

3.  Unitholders  who  wish  to  exchange 
Units  under  the  Exchange  Privilege,  the 
Rollover  Privilege  or  the  Conversion 
Offer  within  the  first  five  months  of 
purchase  will  not  be  eligible  for  the 
reduced  sales  charge.  Such  Unitholders 


tiiT7a. 
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will  be  charged  a  sales  load  equal  to  the 
greater  of:  (i)  the  reduced  sales  load,  or 
(ii)  an  amount  which,  when  added  to 
the  sales  charge  paid  by  the  Unitholder 
upon  his  or  her  original  purchase  of 
Units  of  the  applicable  Series,  would 
equal  the  sales  charge  applicable  to  the 
direct  purchase  of  the  newly  acquired 
Units,  determined  as  of  the  date  of 
purchase. 

C.  Purchase  and  Sale  Transactions 
Between  a  Terminating  Series  and  a 
New  Series 

1,  Each  Terminating  Series  will  have 
a  date  ("Rollover  Date")  by  which 
Unitholders  of  that  Series  may,  at  their 
option,  redeem  thefr  Units  and  receive 
in  retvu-n  Uiiits  of  a  subsequent  Series  of 
the  same  type  ("New  Series").  The  New 
Series  will  be  created  on  or  about  the 
Rollover  Date  and  will  have  a  portfolio 
that  contains  securities,  many,  if  not  all, 
of  which  are  actively  traded  (i.e.,  have 
had  an  average  daily  trading  volimie  in 
the  preceding  six  months  of  at  least  500 
shares  equal  in  value  to  at  least  U.S. 
$25,000)  on  an  exchange  (a  "Qualified 
Exchange")  that  is  either  (i)  a  national 
securities  exchange  that  meets  the 
qualifications  of  section  6  of  the 
Securities  Exchange  Act  of  1934,  (ii)  a 
foreign  securities  exchange  meeting  the 
qualifications  set  forth  in  the  proposed 
amendments  to  rule  12d3-l(d)(6)  under 
the  Acf*  and  releasing  daily  closing 
prices  or  (iii)  the  Nasdaq-National 
Market  System  (securities  meeting  the 
preceding  tests  are  referred  to  as 
"Qualified  Securities"). 

2.  Applicants  anticipate  that  there 
will  be  some  overlap  in  the  Qualified 
Securities  selected  for  the  portfolios  of 
a  Terminating  Series  and  the  related 
New  Series.  Absent  the  requested  relief, 
a  Terminating  Series  would,  upon 
termination,  sell  its  Qualified  Securities 
on  the  applicable  Qualified  Exchange. 
Likewise,  a  New  Series  would  acquire 
its  Qualified  Securities  on  the 
applicable  Qualified  Exchange.  This 
procedure  would  result  in  Unitholders 
of  both  the  Terminating  Series  and  the 
New  Series  incxirring  brokerage 
commissions  on  the  same  Qualified 


i 


•Investment  Company  Act  Rel.  No.  17096  (Aug. 

1989)  (proposing  amendments  to  Rule  12d3-l). 
The  proposed  amended  rule  defined  a  "Qualified 
Foreign  Exchange"  as  a  stock  exchange  in  a  country 
other  than  the  United  States  where:  (i)  trading 
generally  occurred  at  least  four  days  per  week,  (ii) 
5iere  were  limited  restrictions  on  the  ability  of 
acquiring  companies  to  trade  their  holdings  on  the 
exchange,  (iii)  the  exchange  had  a  trading  volume 
in  stocks  for  the  previous  year  of  at  least  U.S.  $7.5 
billion,  and  (iv)  the  exchange  had  a  turnover  ratio 
for  the  preceding  year  of  at  least  20%  of  its  market 
capitalization.  The  veisiori  of  the  amended  rule  that 
was  adopted  did  not  include  the  part  of  the 
proposed  amendment  defining  the  term  "Qualified 
Foreign  Exchange." 


Securities.  Applicants  accordingly 
request  an  order  to  the  extent  necessary 
to  permit  a  Terminating  Series  to  sell  its 
portfolio  securities  to  a  New  Series  and 
to  permit  the  New  Series  to  purchase 
those  securities. 

Applicants'  Legal  Analysis  '■ 

A.  DSC  and  Waiver  of  DSC  Under 
Certain  Circumstances 

1.  Section  4(2)  of  the  Act  defines  a 
"xmit  investment  trust"  as  an 
investment  company  that  issues  only 
redeemable  securities.  Section  2(a)(32) 
of  the  Act  defines  a  "redeemable 
security"  as  a  security  that,  upon  its 
presentation  to  the  issuer,  enables  the 
holder  to  receive  approximately  his  or 
her  proportionate  share  of  the  issuer's 
current  net  assets  or  the  cash  equivalent 
of  those  assets.  Ride  22c-l  under  the 
Act  requires  that  the  price  of  a 
redeemable  security  issued  by  a 
registered  investment  company  for 
purposes  of  sale,  redemption  or 
repurchase  be  based  on  the  security's 
current  net  asset  value  ("NAY"). 
Because  the  collection  of  any  impaid 
DSC  may  cause  a  redeeming  Unitholder 
to  receive  an  amount  less  than  the  NAV 
of  the  redeemed  Units,  applicants 
request  relief  from  section  2(a)(32)  and 
rule  22C-1. 

2.  Section  22(d)  of  the  Act  and  rule 
22d-l  under  the  Act  require  a  registered 
investment  company  and  its  principal 
underwriter  and  dealers  to  sell 
securities  only  at  the  current  public 
offering  price  described  in  the 
investment  company's  prospectus,  with 
the  exception  of  sales  of  redeemable 
securities  at  prices  that  reflect 
scheduled  variations  in  the  sales  load. 
Section  2(a)(35)  of  the  Act  defines  the 
term  "sales  load"  as  the  difference 
between  the  sales  price  and  the  portion 
of  the  proceeds  invested  by  the 
depositor  or  trustee.  Applicants  request 
relief  from  sections  2(a)(35)  and  22(d)  to 
permit  waivers,  deferrals  or  other 
scheduled  variations  of  the  sales  load. 

3.  Under  section  6(c)  of  the  Act,  the 
Commission  may  exempt  classes  of 
transactions,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  state  that  their 
proposal  meets  the  standards  of  section 
6(c).  Applicants  state  that  the  provisions 
of  section  22(d)  are  intended  to  prevent 
(i)  riskless  trading  in  investment 
company  securities  due  to  backward 
pricing,  (ii)  disruption  of  orderly 
distribution  by  dealers  selling  shares  at 

a  discount,  and  (iii)  discrimination 


among  investors  resulting  from  different 
prices  charged  to  different  investors. 
Applicants  assert  that  the  proposed  DSC 
program  will  present  none  of  these 
abuses.  Applicants  further  state  that  all 
scheduled  variations  in  the  sales  load . 
will  be  disclosed  in  the  prospectus  of 
each  Series  and  applied  uniformly  to  all 
investors,  and  that  applicants  will 
comply  with  all  the  conditions  set  forth 
in  rule  22d-l. 

4.  Section  26(a)(2)(C)  of  the  Act.  in 
relevant  part,  prohibits  a  trustee  or 
custodian  of  a  UTT  from  collecting  from 
the  trust  as  an  expense  any  payment  to 
the  trust's  depositor  or  principal 
underwriter.  Because  the  Trustee's 
payment  of  the  DSC  to  the  Sponsor  may 
be  deemed  to  be  an  expense  under 
section  26(a)(2)(C),  applicants  request 
relief  under  section  6(c)  from  section 
26(a)(2)(C)  to  the  extent  necessary  to 
permit  die  Trustee  to  collect  Installment 
Payments  and  disburse  them  to  the 
Sponsor.  Applicants  submit  that  the 
relief  is  appropriate  because  the  DSC  is 
more  properly  characterized  as  a  sales 
load, 

B.  Exchange  Privilege,  Conversion  Offer 
and  Rollover  Privilege 

1.  Sections  11(a)  and  (c)  of  the  Act 
prohibit  any  offer  of  exchange  by  a  UIT 
for  the  securities  of  another  investment 
company  unless  the  terms  of  the  offer 
have  been  approved  in  advance  by  the 
Commission.  Applicants  request  an 
order  under  sections  11(a)  and  11(c)  for 
Commission  approval  of  the  Exchange 
Privilege,  the  Conversion  Offer  and  the 
Rollover  Privilege, 

2.  Applicants  state  that  the  Exchange 
Privilege  and  Rollover  Privilege  provide 
investors  with  a  convenient  means  of 
transferring  their  interests  at  a  reduced 
sales  charge  into  Exchange  Series  and 
Rollover  Series  which  suit  their  current 
investment  objectives.  Further, 
applicants  state  that  the  Conversion- 
Offer  provides  Unitholders  of  a  Series  in 
which  there  is  no  active  secondary 
market  to  redeem  those  Units  and  invest 
the  proceeds  at  a  reduced  sales  charge 
into  Units  of  the  Conversion  Series  in 
which  there  is  an  active  secondary 
market.  Appficants  state  that  absent  the 
Exchange  Privilege,  Rollover  Privilege 
and  Conversion  Offer.  Unitholders 
would  be  required  to  dispose  of  their 
Units,  either  in  the  secondary  market  (in 
the  case  of  the  Exchange  Privilege  and 
Rollover  Privilege)  or  through 
redemption,  and  to  reinvest,  at  the  then 
fully  applicable  sales  charge,  into  the 
chosen  Series, 

3.  Applicants  represent  that 
Unitholders  will  not  be  induced  or 
encouraged  to  participate  in  the 
Exchange  Privilege,  Rollover  Privilege. 


Federal  Register / Vol.  67,  No.  67 /Monday,  April  8.  2002 /Notices 


16775 


16774 


Federal  Register /Vol.  67.  No.  67 /Monday.  April  8.  2002 /Notices 


or  Conversion  Offer  througli  an  active 
advertising  or  sale  campaign.  The 
Sponsor  recognizes  its  responsibility  to 
its  customers  against  generating 
excessive  commissions  through 
churning  and  asserts  that  the  sales 
charge  collected  will  not  be  a  significant 
economic  incentive  to  salesmen  to 
promote  inappropriately  the  Exchange 
Privilege,  Rollover  Privilege  or  the 
Conversion  Offer.  Applicants  state  that 
the  reduced  sales  charge  will  fairly  and 
adequately  compensate  the  Sponsor  and 
the  participating  underwriters  and 
brokers  for  their  services  and  expenses 
in  connection  with  the  administration  of 
the  programs.  Applicants  further  believe 
that  the  Exchange  Privilege.  Rollover 
Privilege,  and  Conversion  Offer  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

C.  Purchase  and  Sale  Transactions 
Between  a  Terminating  Series  and  a 
New  Series 

1.  Section  17(a)  of  the  Act  prohibits 
an  affiliated  person  of  a  registered 
investment  company  from  selling 
securities  to,  or  purchasing  securities 
from,  the  company.  Section  2(a)(3)  of 
the  Act  defines  an  "affiliated  person"  of 
another  person  to  include  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  other  person,  hivestec  is  or  will 
be  the  Sponsor  of  each  Series.  Since  the 
Sponsor  of  a  Series  may  be  deemed  to 
control  the  Series,  all  of  the  Series  may 
be  deemed  to  be  affiliated  persons  of 
each  other. 

2.  Rule  17a-7  under  the  Act  was 
designed  to  permit  registered 
investment  companies  which  might  be 
deemed  affiliates  by  reason  of  common 
investment  advisers,  directors  and/or 
officers,  to  purchase  securities  from  or 
sell  securities  to  one  another  at  an 
independently  determined  price, 
provided  that  certain  conditions  are 
met.  Paragraph  (e)  of  the  rule  requires 
an  investment  company's  board  of 
directors  ("Board")  to  adopt  and 
monitor  procedures  to  assure 
compliance  with  the  rule.  Paragraph  (f) 
of  the  rule  requires  that:  (i)  directors 
who  are  not  interested  persons  under 
section  2(a)(19)  of  the  Act  constitute  a 
majority  of  the  Board;  (ii)  such  directors 
select  and  nominate  any  other  directors 
who  are  not  interested  persons  under 
the  Act;  and  (iii)  any  legal  counsel  for 
such  directors  be  an  "independent  legal 
counsel,"  as  defined  in  rule  0-1  (a)(6) 
under  the  Act.  Because  UTTs  do  not 
have  Boards,  the  Series  would  be  imable 
to  comply  with  these  requirements. 


Applicants  represent  that  they  will 
comply  with  all  of  the  provisions  of  rule 
17a-7,  other  than  paragraphs  (e)  and  (f). 

3.  Section  17(b)  of  the  Act  provides 
that  the  Commission  will  exempt  a 
proposed  transaction  from  section  17(a) 
if  evidence  establishes  that:  (i)  the  terms 
of  the  transaction  are  reasonable  and  fair 
and  do  not  involve  overreaching;  (ii)  the 
transaction  is  consistent  with  the 
policies  of  each  registered  investment 
company  involved;  and  (iii)  the 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Applicants 
request  relief  under  sections  6(c)  and 
17(b)  to  permit  a  Terminating  Series  to 
sell  Qualified  Securities  to  a  New  Series 
and  permit  the  New  Series  to  purchase 
the  Qualified  Securities. 

4.  Applicants  believe  that  the 
proposed  transactions  satisfy  the 
requirements  of  sections  6(c)  and  17(b). 
Applicants  represent  that  purchases  and 
sales  between  Series  will  be  consistent 
with  the  policies  of  each  Series. 
Applicants  further  state  that  permitting 
the  proposed  transactions  would  result 
in  savings  on  brokerage  fees  for  the 
Series. 

5.  Applicants  state  that  the  condition 
that  the  Qualified  Securities  must  be 
actively  traded  on  a  Qualified  Exchange 
protects  against  overreaching.  In 
addition,  applicants  state  that  the 
Sponsor  will  certify  to  the  Trustee, 
within  five  days  of  each  sale  of 
Qualified  Securities  from  a  Terminating 
Series  to  a  New  Series:  (i)  That  the 
transaction  is  consistent  with  the  policy 
of  both  the  Terminating  Series  and  the 
New  Series,  as  recited  in  their 
respective  registration  statements  and 
reports  filed  under  the  Act;  (ii)  the  date 
of  the  transaction;  and  (iii)  the  closing 
sales  price  on  the  Qualified  Exchange 
for  the  sale  date  of  the  Qualified 
Secxirities.  The  Trustee  will  then 
countersign  the  certificate,  unless,  in  the 
unlikely  event  that  the  Trustee  disagrees 
with  the  closing  sales  price  listed  on  the 
certificate,  the  Trustee  immediately 
informs  the  Sponsor  orally  of  such 
disagreement  and  returns  the  certificate 
within  five  days  to  the  Sponsor  with 
corrections  duly  noted.  Upon  the 
Sponsor's  receipt  of  a  corrected 
certificate,  if  the  Sponsor  can  verify  the 
corrected  price  by  reference  to  an 
independently  published  list  of  closing 
sales  prices  for  the  date  of  the 
transactions,  the  Sponsor  will  ensure 
that  the  price  of  the  Units  of  the  New 
Series,  and  the  distributions  to 
Unitholders  of  the  Terminating  Series, 
accurately  reflect  the  corrected  price.  To 
the  extent  that  the  Sponsor  disagrees 
with  the  Trustee's  corrected  price,  the 
Sponsor  and  the  Trustee  will  jointly 
determine  the  correct  sales  price  by 


reference  to  a  mutually  agreeable, 
independently  published  list  of  closing 
sales  prices  for  the  date  of  the 
transaction. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

A.  DSC  and  Waiver  of  DSC  Under 
Certain  Circumstances 

1.  Each  Series  offering  Units  subject  to 
a  DSC  will  include  in  its  prospectus  the 
disclosure  required  in  Form  N-lA 
relating  to  deferred  sales  charges, 
modified  as  appropriate  to  reflect  the 
differences  between  UITs  and  open-end 
investment  companies,  and  a  schedule 
setting  forth  the  nimiber  and  date  of 
each  installment  payment. 

2.  Any  DSC  imposed  on  Units  issued 
by  a  Series  will  comply  with  the 
requirements  of  subparagraphs  (1),  (2) 
and  (3)  of  rule  6c-10(a)  under  the  Act. 

B.  Exchange  Privilege,  Conversion  Offer 
and  Rollover  Privilege 

1.  The  prospectus  of  each  Series 
offering  exchanges,  rollovers,  or 
conversions  and  any  sales  literature  or 
advertising  that  mentions  the  existence 
of  the  Exchange  Privilege,  Conversion 
Offer  or  Rollover  Privilege  will  disclose 
that  the  Exchange  Privilege,  Conversion 
Offer  or  Rollover  Privilege  is  subject  to 
modification,  termination  or  suspension 
without  notice,  except  in  limited  cases. 

2.  Whenever  the  Exchange  Privilege, 
Conversion  Offer  or  Rollover  Privilege  is 
to  be  terminated  or  its  terms  are  to  be 
amended  materially,  any  holder  of  a 
security  subject  to  that  privilege  will  be 
given  prominent  notice  of  the 
impending  termination  or  amendment 
at  least  60  days  prior  to  the  date  of 
termination  or  the  effective  date  of  the 
amendment,  provided  that:  (a)  no  such 
notice  need  be  given  if  the  only  material 
effect  of  an  amendment  is  to  reduce  or 
eliminate  the  sales  charge  payable  at  the 
time  of  an  exchange,  to  make  one  or 
more  New  Series  eligible  for  the 
Exchange  Privilege,  Conversion  Offer  or 
Rollover  Privilege,  or  to  delete  a  Series 
which  has  terminated;  and  (b)  no  notice 
need  be  given  if,  under  extraordinary 
circumstances,  either  (i)  there  is  a 
suspension  of  the  redemption  of  Units 
of  the  Series  under  section  22(e)  of  the 
Act  and  the  rules  and  regulations 
promulgated  under  that  section,  or  (ii)  a 
Series  temporarily  delays  or  ceases  the 
sale  of  its  Units  because  it  is  imable  to 
invest  amounts  effectively  in 
accordance  with  applicable  investment 
objectives,  policies,  and  restrictions. 

3.  An  investor  who  purchases  Units 
under  the  Exchange  Privilege, 
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Conversion  Offer  or  Rollover  Privilege 
will  pay  a  lower  sales  charge  than  that 
which  would  be  paid  for  the  Units  by 
a  new  investor. 

C.  Purchase  and  Sale  Transactions 
Between  a  Terminating  Series  and  a 
New  Series 

1.  Each  sale  of  Qualified  Securities  by 
a  Terminating  Series  to  a  New  Series 
will  be  effected  at  the  closing  price  of 
the  securities  sold  on  a  Qualified 
Exchange  on  the  sale  date,  without  any 
brokerage  charges  or  other  remimeration 
except  customary  transfer  fees,  if  any. 

2.  The  nature  and  conditions  of  such 
transactions  will  be  fully  disclosed  to 
investors  in  the  appropriate  prospectus 
of  each  Terminating  Series  and  New 
Series. 

3.  The  Trustee  of  each  Terminating 
Series  and  New  Series  will  review  the 
procedures  discussed  in  the  application 
relating  to  the  sale  of  securities  from  a 
Terminating  Series  and  the  purchase  of 
those  securities  for  deposit  in  a  New 
Series,  and  make  such  changes  to  the 
procedures  as  the  trustee  deems 
necessary  to  ensure  compliance  with 
paragraphs  (a)  through  (d)  of  rule  17a- 


I  I 


,  4.  A  written  copy  of  these  procedures 
and  a  written  record  of  each  transaction 
pursuant  to  this  order  will  be 
maintained  as  provided  in  rule  17a-7(g). 

J  For  the  Commission,  by  the  Division  of 

Ihvestment  Management,  under  delegated 

authority. 

J,  Lynn  Taylor, 

Assistant  Secretary. 

[FR  Doc.  02-8434  Filed  4-5-02;  8:45  am] 
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ECURITIES  AND  EXCHANGE 
COMMISSION 

[Ral.  No.  iC-25507;  812-12600] 

Investec  Ernst  &  Company,  et  al.; 
Notice  of  Application 

April  3.  2002. 

AGENCY:  Securities  and  Exchange 
Conmiission  ("Commission") . 
ACnON:  Notice  of  an  application  under: 
(i)  Section  6(c)  of  the  Investment 
Company  Act  of  1940  ("Act")  for 
exemptions  from  sections  14(a)  and 
19(a)  of  the  Act  and  from  rule  19b-l 
thereunder;  (ii)  sections  6(c)  and  17(b) 
bi  the  Act  for  an  exemption  from  section 
k7(a)  of  the  Act;  and  (iii)  section 
|2(d)(l)(J)  of  the  Act  for  an  exemption 
from  section  12(d)(l)(F)(ii)  of  the  Act. 


SUMMARY  OF  APPUCATION:  Applicants 
nvestec  Ernst  &  Company  ("Sponsor" 
»r  "Investec"),  Equity  Securities  Trust, 


Symphony  Series,  and  EST  Symphony 
Trust,  as  well  as  any  imit  investment 
trust  ("UTT")  for  which  Investec  serves 
as  the  sponsor  in  the  future 
(collectively,  "Trusts")  and  any 
presently  outstanding  or  subsequently 
issued  series  of  the  Trusts  (each,  a 
"Trust  Series")  request  an  order:  (a) 
under  section  12(d)(l)(J)  of  the  Act  to 
permit  each  Trust  Series  to  offer  and  sell 
to  the  public  units  ("Units")  with  a  sales 
load  that  exceeds  the  1.5%  limit  in 
section  12(d)(l)(F)(ii)  of  the  Act;  (b) 
under  sections  6(c)  and  17(b)  for  an 
exemption  from  section  17(a)  of  the  Act 
to  permit  the  Trust  Series  to  invest  in 
affiliated  registered  investment 
companies  within  the  limits  of  section 
12(d)(1)(F)  of  the  Act;  and  (c)  under 
section  6(c)  of  the  Act  for  exemptions 
frx»m  sections  14(a)  and  19(b)  of  the  Act 
and  rule  19b-l  under  the  Act  to  permit 
Units  to  be  publicly  offered  without 
requiring  the  Sponsor  to  take  for  its  own 
accoimt  or  place  with  others  $100,000 
worth  of  Units,  and  to  permit  the  Trust 
Series  to  distribute  capital  gains 
resulting  from  the  sale  of  portfolio 
securities  within  a  reasonable  time  after 
receipt.  The  requested  order  would 
supersede  a  prior  order  ("Prior  Order").' 
FIUNG  DATES:  The  application  was  filed 
on  August  20,  2001.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
included  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  wrill  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  23,  2002  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC, 
20549-0609;  Applicants:  Peter  J. 
DeMarco,  do  Investec  Ernst  & 
Company,  One  Battery  Park  Plaza,  7th 
Floor,  New  York,  New  York  10004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  J.  Riegel,  Senior  Counsel,  at  (202) 


•  Reich  &  Tang  Distributors,  Inc.,  et  al., 
Investment  Company  Act  Release  Nos.  23106  (Apr. 
8,  1998)  (notice)  and  23173  (May  5, 1998)  (order). 


942-0567  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC, 
20549-0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  Investec,  a  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 
1934,  is  the  Sponsor  to  the  existing 
Trusts.2  Each  Trust  Series  is  or  will  be 
a  Urr  registered  under  the  Act  and 
organized  under  a  trust  indenture  that 
incorporates  or  will  incorporate  by 
reference  a  master  trust  agreement 
between  the  Sponsor  and  a  qualified 
bank  as  trustee.  Pursuant  to  the  trust 
indenture,  the  Sponsor  will  deposit  into 
each  Trust  Series  shares  of  existing 
registered  investment  companies 
("Funds"),  or  contracts  and  monies  for 
the  purchase  of  shares  of  the  Funds. 
Each  of  the  Funds  will  be  a  closed-end 
investment  company,  an  open-end 
investment  compaiiy  or  a  UTT. 

2.  The  piupose  of  each  Trust  Series  is 
to  provide  retail  investors  an  investment 
with  a  professionally  selected  asset 
allocation  model  or  investment  theme 
based  upon  the  Sponsor's  assessment  of 
the  overall  economic  climate  and 
financial  markets,  and  the  opportunity 
for  income  and/or  capital  appreciation 
through  a  diversified  fixed  portfolio  of 
Fimds  professionally  selected  by  the 
Sponsor  from  the  total  population  of 
available  Funds  within  the  various 
market  sectors  of  the  Sponsor's  asset 
allocation  model  or  consistent  with  the 
enunciated  investment  theme. 
Applicants  anticipate  that  certain  of  the 
Fuinds  selected  may  be  advised  and/or 
distributed  by  the  Sponsor  or  one  of  its 
affiliates  ("Affiliated  Funds"). 
Applicants  anticipate  that  most  of  the 
Funds  selected  will  be  imaffiliated  with 
the  Sponsor  ("Unaffiliated  Fimds"). 
Applicants  state  that  the  Trust  Series* 


2  On  April  27.  2001.  ING  Funds  Distributor.  Inc. 
and  ING  Mutual  Funds  Management  Co.  LLC 
(collectively  "ING")  transferred  its  UIT  business  to 
Investec.  ING  has  acquired  its  UIT  business  from 
Reich  &  Tang  Distributors.  Inc.  on  February  9,  2000. 
On  April  24,  2001,  Investec  received  a  no-action 
letter  allowing  Investec  to  rely  on  the  Prior  Order 
pending  action  by  the  Commission  on  the 
application  until  no  later  than  April  24,  2002. 

All  presently  existing  Trusts  that  currently  intend 
to  rely  on  the  requested  order  have  been  named  as 
applicants.  Any  other  existing  Trust  or  any  Trust 
organized  in  the  future  that  relies  on  the  requested 
order  will  comply  with  the  terms  and  conditions  of 
the  application. 
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investments  in  Affiliated  Funds  and 
Unaffiliated  Funds  will  comply  with 
section  12(d)(1)(F)  in  all  respects  except 
for  the  sales  load  restriction  of  section 
12(d)(l)(F)(ii). 

2.  The  only  Funds  that  will  be  eligible 
for  inclusion  in  a  Trust  Series  are  either 
no  load  Funds  or  Funds  which, 
although  they  offer  shares  with  a  front- 
end  sales  charge,  agree  to  waive  any 
otherwise  applicable  front-end  sales 
load  with  respect  to  all  shares  sold  or 
deposited  in  any  Trust  Series.  Shares  of 
each  of  the  Funds  (except  closed-end 
Funds),  therefore,  will  be  sold  for 
deposit  into  any  Trust  Series  at  net  asset 
value.  Shares  of  closed-end  Funds  will 
be  purchased  by  a  Trust  Series  at  market 
prices.  Investors  in  the  Trust  Series 
("Unitholders")  will  pay  a  specified 
sales  load  to  the  Sponsor  in  connection 
with  the  purchase  of  their  Units. 

3.  No  evaluation  fee  will  be  charged 
with  respect  to  determining  the  value  of 
the  Funds'  shares  that  comprise  the 
Trust  Series'  portfolio.  The  Trustee  will 
receive  service  fees  under  a  rule  12b-l 
plan  from  certain  Funds  to  compensate 
it  for  providing  servicing  and  sub- 
accoimting  functions  with  respect  to 
Fund  shares  held  by  a  Trust  Series.  The 
Trustee  will  reduce  its  regular  fee  to  a 
Trust  Series  directly  by  the  fees  it 
receives  from  the  Fimds  and  rebate  any 
excess  fees  it  receives  to  the  Trust 
Series.  Any  fees  so  rebated  will  be 
utilized  by  the  Trust  Series  to  absorb 
other  bona  fide  trust  expenses.  To  the 
extent  that  these  fees  exceed  the  total 
Trust  Series'  expenses,  the  excess  will 
be  distributed  along  with  other  income 
earned  by  the  Trust  Series. 

Applicants'  Legal  Analysis 

A.  Section  12(d)(1)  of  the  Act 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  those 
seciirities  represent  more  than  3%  of  the 
acquired  company's  total  outstanding 
voting  stock,  more  than  5%  of  the 
acquiring  company's  total  assets,  or  if 
the  securities,  together  with  the 
seciuities  of  any  other  acquired 
investment  companies,  represent  more 
than  10%  of  the  acquiring  company's 
totdl  flsscts 

2.  Section  12(d)(1)(F)  of  the  Act 
provides  that  section  12(d)(1)  does  not 
apply  to  an  acquiring  company  if  the 
company  and  its  affiliated  persons  own 
no  more  than  3%  of  an  acquired 
company's  total  outstanding  securities, 
provided  that  the  acquiring  company 
does  not  impose  a  sales  load  of  more 
than  1.5%.  In  addition,  the  section 
provides  that  no  acquired  company  may 
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be  obligated  to  honor  any  acquiring 
company's  redemption  request  in  excess 
of  1%  of  the  acquired  company's 
seciirities  during  any  period  of  less  than 
30  days,  and  the  acquiring  company 
must  vote  its  acquired  company  shares 
either  in  accordance  with  instructions 
from  its  shareholders  or  in  the  same 
proportion  as  all  other  shareholders  of 
the  acquired  company. 

3.  A  Trust  Series  will  invest  in 
Affiliated  and  Unaffiliated  Fimds  in 
reliance  on  section  12(d)(1)(F)  of  the 
Act.  If  the  requested  relief  is  granted, 
the  Trust  Series  will  offer  Units  to  the 
public  with  a  sales  load  that  exceeds  the 
1.5%  limit  in  section  12(d)(l)(F)(ii). 

4.  Section  i2(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  persons  or  transactions  from  any 
provision  of  section  12(d)(1).  if  and  to 
the  extent  that  such  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors. 

5.  Applicants  have  agreed,  as  a 
condition  to  the  requested  relief,  that 
any  sales  charges  and/or  service  fees 
with  respect  to  Units  of  a  Trust  Series 
will  not  exceed  the  limits  set  forth  in 
rule  2830  of  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD") 
Conduct  Rules  applicable  to  a  fund  of 
funds.  Applicants  believe  that  it  is 
appropriate  to  apply  the  NASD's  rule  to 
the  proposed  arrangement  instead  of  the 
sales  load  limitation  in  section 
12(d)(l)(F)(ii)  because  the  proposed 
limit  would  cap  the  aggregate  sales 
charges  of  the  Units  and  the  Funds. 
Applicants  assert  that  the  NASD's  rule 
more  accurately  reflects  today's 
regulatory  environment  with  respect  to 
the  methods  by  which  investment 
companies  finance  sales  expenses. 

6.  Applicants  state  that,  with  respect 
to  shares  of  closed-end  Funds  held  by 
a  Trust  Series,  no  front-end  sales  load, 
contingent  deferred  sales  charges,  rule 
12b-l  fees,  or  other  distribution  fees  or 
redemption  fees  will  be  charged  in 
connection  with  the  sale  or  purchase  of 
Fund  shares  by  a  Trust  Series. 
Applicants  state  that  although  the  Trust 
Series  likely  will  incur  brokerage 
commissions  in  connection  with  its 
market  purchases  of  shares  of  closed- 
end  Funds,  these  commissions  will  not 
differ  from  commissions  otherwise 
incurred  in  connection  with  the 
purchase  or  sale  of  comparable  portfolio 
securities. 

7.  Applicants  also  agree,  as  a 
condition  to  the  requested  relief,  that  no 
Fund  will  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 


B.  Section  1 7(a)  of  the  Act 

1.  With  regard  to  the  Trust  Series' 
investments  in  Affiliated  Funds, 
applicants  request  relief  from  section 
17(a)  of  the  Act  under  sections  6(c)  and 
17(b).  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person,  or  an 
affiliated  person  of  an  affiliated  person, 
of  a  registered  investment  company 
from  selling  securities  to,  or  purchasing 
securities  from,  the  company.  Section 
2(a)(3)  of  the  Act  defines  an  "affiliated 
person"  of  another  person  to  include 
any  person  directly  or  indirectly 
controlling,  controlled  by.  or  under 
common  control  with  the  other  person. 
Applicants  submit  that  the  Trust  Series 
and  Affiliated  Funds  may  be  deemed  to 
be  affiliated  persons  of  one  another  by 
virtue  of  being  under  common  control  of 
the  Sponsor.  Applicants  state  that 
purchases  and  redemptions  of  shares  of 
the  Affiliated  Funds  by  a  Trust  Series 
could  be  deemed  to  be  principal 
transactions  between  affiliated  persons 
under  section  17(a). 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  persons  or 
transactions  from  any  provisions  of  the 
Act  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Section  17(b)  of  the  Act 
provides  that  the  Commission  will 
exempt  a  proposed  transaction  from 
section  17(a)  if  evidence  establishes 
that:  (a)  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

3.  Applicants  state  that  shares  of 
Affiliated  Funds  will  be  sold  to  the 
Trust  Series  at  net  asset  value,  or.  in  the 
case  of  closed-end  Funds,  at  market 
prices.  As  a  result,  applicants  believe 
that  the  proposed  terms  and  conditions 
of  the  Trust  Series'  transactions  in 
Affiliated  Fund  shares,  including  the 
consideration  to  be  paid  or  received, 
will  be  reasonable  and  fair  and  will  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  Furthermore, 
applicants  believe  that  the  proposed 
transactions  will  be  consistent  with  the 
policies  of  the  Trust  Series  as  recited  in 
their  registration  statements,  including 
disclosure  that  each  Trust  Series  is  to 
hold  shares  of  various  Funds. 
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C.  Section  14(a)  of  the  Act 

1.  Section  14(a)  of  the  Act  requires  in 
substance  that  a  registered  investment 
company  have  $100,000  of  net  worth 
prior  to  making  a  public  offering. 
Applicants  believe  that  each  Trust 
Series  will  comply  with  this 
requirement  because  the  Sponsor  will 
deposit  substantially  more  than 
$100,000  of  Fund  shares  in  each  Trust 
Series.  Applicants  assert,  however,  that 
the  Commission  has  interpreted  section 
14(a)  as  requiring  that  the  initial  capital 
investment  in  an  investment  company 
be  made  without  any  intention  to 
dispose  of  the  investment.  Applicants 
state  that,  under  this  interpretation,  a 
Trust  Series  would  not  satisfy  section 
14(a)  because  of  the  Sponsor's  intention 
to  sell  all  of  the  Units  of  the  Trust 
Series. 

2.  Rule  14a-3  under  the  Act  exempts 
UITs  from  section  14(a)  if  certain 
conditions  are  met,  one  of  which  is  that 
the  Urr  invest  only  in  "eligible  trust 
securities,"  as  defined  in  the  rule. 
Applicants  submit  that  the  Trust  Series 
cannot  rely  on  the  rule  because  Fimd 
shares  are  not  eligible  trust  securities. 
Consequently,  applicants  seek  an 
exemption  imder  section  6(c)  from  the 
net  worth  requirement  of  section  14(a). 
Applicants  state  that  the  Trust  Series 
and  the  Sponsor  will  comply  in  all 
respects  viath  the  requirements  of  rule 
14a-3,  except  that  the  Trust  Series  will 
not  restrict  their  portfolio  investments 
to  "eligible  trust  securities." 

K  Section  19(b)  of  the  Act 

1.  Section  19(b)  of  the  Act  and  rule 
19b-l  under  the  Act  provide  that, 
except  under  limited  circumstances,  no 
registered  investment  company  may 
distribute  long-term  gains  more  than 
once  every  twelve  months.  Rule  19b- 
1(c),  under  certain  circumstances, 
excepts  a  UTT  investing  in  "eligible  trust 
securities"  (as  defined  in  rule  14a-3) 
frt)m  the  requirements  of  rule  19b-l. 
Because  the  Trust  Series  do  not  limit 
their  investments  to  "eligible  trust 
securities,"  the  Trust  Series  do  not 
qualify  for  the  exemption  in  paragraph 
(c)  of  rule  19b-l.  Therefore,  applicants 
request  an  exemption  under  section  6(c) 
from  section  19(b)  and  rule  19b-l  to  the 
extent  necessary  to  permit  capital  gains 
earned  in  connection  with  the 
redemption  and  sale  of  Fund  shares  to 
be  distributed  to  Unitholders  along  with 
the  Trust  Series'  regular  distributions. 
Applicants  state  that,  in  all  other 
tespects,  the  Trust  Series  will  comply 
with  section  19(b)  and  rule  19b-l. 
Applicants  assert  that  the  abuses  that 
section  19(b)  and  rule  19b-l  were 
designed  to  prevent  do  not  exist  with 


T 


regard  to  the  Trust  Series.  Applicants 
state  that  any  gains  from  the  redemption 
or  sale  of  Fimd  shares  would  be 
triggered  by  the  need  to  meet  Trust 
Series'  expenses  or  by  requests  to 
redeem  Units,  events  over  which  the 
Sponsor  and  the  Trust  Series  have  no 
control. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  Trust  Series  vdll  comply  with 
section  12(d)(1)(F)  in  all  respects  except 
for  the  sales  load  limitation  of  section 
12(d)(l)(F)(ii). 

2.  Any  sales  charges  and/or  service 
fees  (as  those  terms  are  defined  in 
NASD  Conduct  Rule  2830)  charged  with 
respect  to  Units  of  a  Trust  Series  will 
not  exceed  the  limits  set  forth  in  NASD 
Conduct  Rule  2830  applicable  to  a  fund 
of  funds  (as  defined  in  NASD  Conduct 
Rule  2830). 

3.  No  Fund  will  acquire  securities  of 
any  other  investment  company  in  excess 
of  the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act. 

4.  "The  Trust  Series  and  the  Sponsor 
will  comply  in  all  respects  with  the 
requirements  of  rule  14a-3,  except  that 
the  Trust  Series  will  not  restrict  their 
portfolio  investments  to  "eligible  trust 
securities." 

5.  No  Trust  Series  will  terminate 
within  thirty  days  of  the  termination  of 
any  other  Trust  Series  that  holds  shares 
of  one  or  more  common  Fimds. 

6.  The  prospectus  of  each  Trust  Series 
and  any  sales  literature  or  advertising 
that  mentions  the  existence  of  an  in- 
kind  distribution  option  will  disclose 
that  Unitholders  who  elect  to  receive 
Fimd  shares  will  incur  any  applicable 
rule  12b-l  fees. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jill  M.  Peterson, 
Assistant  Secretary. 
[PR  Doc.  02-8435  Filed  4-5-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25504;  Hie  No.  812-12775] 
Conseco  Variable  Insurance  Company 

April  1,  2002. 

AGENCY:  The  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  application  for  an 
order  pursuant  to  Section  26(c)  of  the 
Investment  Company  Act  of  1940,  as 


amended  (the  "Act"),  approving  a 
substitution  of  securities. 

Applicants:  Conseco  Variable 
Insurance  Company  ("Conseco 
Variable"),  Conseco  Variable  Annuity 
Account  C,  Conseco  Variable  Annuity 
Account  E,  Conseco  Variable  Aimuity 
Account  F,  Conseco  Variable  Annuity 
Account  G,  Conseco  Variable  Aimuity 
Account  H,  and  Conseco  Variable 
Aimuity  I  (each  an  "Account,"  together 
the  "Accounts")  (the  Accounts  together 
with  Consecc  Variable,  the 
"Applicants"). 

Sunimary  of  Application:  The 
Applicants  request  an  order  permitting 
the  substitution  of  securities  issued  by 
Strong  Opportunity  Fund  11:  Investor 
Class  (the  "Substitute  Fund")  for 
securities  issued  by  the  Berger  IPT-New 
Generation  Fund  (the  "Replaced 
Fund"),  and  held  by  each  Account  that 
supports  variable  aanuity  contracts 
issued  by  Conseco  Variable  (the 
"Contracts"). 

Filing  Date:  The  initial  application 
was  filed  on  February  11.  2002.  The 
amended  and  restated  application  was 
filed  on  March  25,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  amended  and  restated 
application  will  be  issued  unless  the 
Commission  orders  a  hearing.  Interested 
person  may  request  a  hearing  by  writing 
to  the  Secretary  of  the  Conunission  and 
serving  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the 
Commission  by  5:30  p.m.  on  April  25, 
2002,  and  should  be  accompanied  by 
proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  may  request  notification 
by  writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Applicants,  c/o  Meg  CuUem-Fiore,  Esq., 
Conseco  Variable  Insurance  Company, 
11815  N.  Pennsylvania  Street,  Carmel, 
Indiana  46032.  Copy  to  Mary  Jane 
■  Wilson-Bilik,  Esq.,  Sutherland  Asbill  & 
Brennan  LLP,  1275  Pennsylvania  Ave., 
NW,  Washington.  DC  20004-2415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  A.  Yoimg,  Senior  Coimsel,  or 
Loma  J.  MacLeod.  Branch  Chief.  Office 
of  Insurance  Products.  Division  of 
Investment  Management  at  202-942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simimary  of  the  amended 
and  restated  application.  The  complete 
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amended  and  restated  application  may 
be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
NW,  Washington,  DC  20549-0102  (tel. 
(202)  942-8090). 

Applicants'  Representations 

1 .  Conseco  Variable  Insurance 
Company  was  originally  organized  in 
1937.  Prior  to  October  7,  1998.  Conseco 
Variable  was  known  as  Great  American 
Reserve  Company.  Conseco  Variable  is 
principally  engaged  ia  the  life  insurance 
and  annuity  business  in  49  states  and 


the  District  of  Columbia.  Conseco 
Variable  is  a  stock  company  organized 
under  the  laws  of  the  state  of  Texas  and 
is  an  indirect  wholly-owned  subsidiary 
of  Conseco,  Inc..  a  publicly  held 
Hnancial  services  holding  company. 

2.  Each  Account  is  a  "separate 
account"  as  defined  by  Rule  O-l(e) 
under  the  Act.  Each  Account  is 
registered  with  the  Commission  as  a 
unit  investment  trust  (the  file  number 
for  each  Account  is  provided  in  the 
chart  below.)  Each  Accoimt  is 
comprised  of  59  subaccounts  and  each 


subaccount  invests  exclusively  in  shares 
of  a  registered  open-end,  diversified, 
management  investment  company 
established  to  fund  benefits  under 
variable  annuity  contracts  and  variable 
life  insurance  policies  (a  "Fimd"). 
Under  the  insurance  law  of  Texas,  the 
assets  of  each  Account  attributable  to 
the  Contracts  are  owned  by  its 
depositor,  but  are  held  separately  from 
the  other  assets  of  the  depositor  for  the 
benefit  of  the  owners  of,  and  the  persons 
entitled  to  payment  imder,  those 
ContiBCts. 


Separate  account 


Variabte  Annuity: 
Account  C  .. 

Variable  Annuity: 

Account  E  .. 
Variat>le  Annuity: 

Account  F  .. 
Variable  Annuity: 

Account  G  .. 
Variabte  Annuity: 

Account  H  .. 
Variable  Annuity: 

Account  I  .... 


1940  Act  File 
No. 


811-04819 

811-08288 
811-08483 
81 1-07501 
811-09693 
811-10213 


Contract 


Maxiftex  Individual  

Maxiflex  Group  

Achievetnent  Series  and  Educator  Series 

Conseco  Advantage 

Monument  Series  

Advantage  Plus  

Advantage  Strategy 


1933  Act  File 
No. 


033-02460 
033-61122 

033-74092 

333-40309 

333-00373 

333-90737 

333-53836 


3.  The  Contracts  are  flexible  premium 
variable  annuity  contracts.  The  variable 
annuity  Contracts  provide  for  the 
accumulation  of  values  on  a  variable 
basis,  fixed  basis,  or  both,  during  the 
acciunulation  period,  and  provide 
settlement  or  annuity  payment  options 
on  a  variable  or  fixed  basis,  or  both.  The 
assets  of  each  Account,  other  than 
Variable  Annuity  Account  C,  support 
one  variable  annuity  Contract;  interests 
in  the  Variable  Accounts  offered 
through  such  Contracts  have  been 
registered  under  the  Securities  Act  of 
1933,  as  amended,  (the  "1933  Act")  on 
Form  N-4.  Under  each  of  the  Contracts 
Conseco  Variable  reserves  the  right  to 
substitute  shares  of  one  Fund  for  shares 
of  another,  including  a  Fund  of  a 
different  trust.  The  prospectuses  for  the 


Contracts  and  the  Accounts  contain 
appropriate  disclosure  of  this  right. 

4.  Tne  Replaced  Fund  is  a  series  in 
the  Berger  Institutional  Products  Trust 
(the  "Trust"),  a  series  investment 
company  as  defined  by  Rule  18f-2 
under  the  Act  that  issues  separate  series 
of  shares  of  beneficial  interest  in 
connection  with  each  of  its  funds. 

5.  The  Substitute  Fund  is  a 
management  investment  company  that 
is  not  a  series  company.  The  shares  of 
the  Replaced  Fund  and  the  Substitute 
Fund  are  registered  under  the  1933  Act 
on  Form  N-lA  (Nos.  033-45320  and 
033-63493.  respectively).  Conseco 
Variable  is  not  affiliated  with  the 
Substitute  Fund. 

6.  Conseco  Equity  Sales,  Inc.,  an 
affiliate  of  Conseco  Variable,  is  the 
principal  underwriter  and  distributor  of 


Sut>stitute  fund 


Berger  IPT-New  Generation  Fund  

Investment  Ot)iective — To  seek  capital  appreciation 

Investment  Policies — The  Fund  invests  primarily  in  the  common  stocks 
of  companies  with  new  kJeas,  technologies  or  methods  of  doing  busi- 
ness. The  Fund  generally  is  weighted  toward  small  capitalizatk>n 
companies  and  is  intended  for  investors  comfortable  with  above-av- 
erage risk.. 


the  Contracts.  Conseco  Equity  Sales  is  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934,  as 
amended,  and  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 
Sales  of  the  Contracts  are  made  by 
registered  representatives  of  Conseco 
Equity  Sales  and  broker-dealers 
authorized  to  sell  the  Contracts. 

7.  Strong  Capital  Management,  Inc. 
("Strong")  serves  as  Investment  Advisor 
to  the  Substitute  Fund.  Conseco 
Variable  is  not  affiliated  with  Strong  or 
with  the  Substitute  Fund. 

S.The  following  chart  sets  out  the 
investment  objectives  and  certain 
policies  of  the  Substitute  Fund  and  the 
Replacement  Fund,  as  stated  in  their 
respective  prospectuses  and  statements 
of  additional  information. 

Replacement  fund 


Strong  Opportunity  Fund  II  (Investor  Class). 

Investment  Objective — To  seek  capital  growth. 

Investment  Policies-Under  normal  circumstances,  the  Fund  invests  pri- 
marily in  stocks  of  medium-capitalized  companies  that  the  fund's 
manager  believes  are  underpriced,  yet  have  attractive  growth  pros- 
pects 


9.  The  following  charts  show  the 
approximate  year-end  size  (in  net 
assets),  expense  ratio  (ratio  of  operating 


expenses  as  a  percentage  of  average  net 
assets),  and  annual  total  returns  for  each 
of  the  past  three  years  (if  available)  for 


each  of  the  Funds  involved  in  the 
proposed  substitution. 


4  CTOn 


IToJaosI     II  < 
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Replaced  Fund:  Berger  IPT-New  Generation  Fund 


Year 


2000* 
2001  . 


Net  assets 
at  year-end 
(in  millk>ns) 


$2.5 
$2.1 


Expense 

ratio 

(without 

waivers) 

(in  percent) 


3.52 
2.31 


Expense 
ratio 

(with  waiv- 
ers) 

(in  percent) 


1.15 
1.15 


Total  retum 
(in  percent) 


-40.8 
-49.0 


For  period  from  inception,  May  1 ,  2000  to  December  31 ,  2000. 

SUBSTITUTE  Fund:  Strong  Growth  Opportunity  Fund  II 


Year 


1998 
1999 
2000 
2001 


Net  assets 
at  year-end 
(in  millbns) 


$912 
$1,119 
$1,182 
$1,283 


Expense 

ratio 

(without 

waivers) 

(in  percent) 


1.20 
1.20 
1.20 
1.35 


Expense  ratio 

(with  waivers) 

(in  percent) 


1.2 
1.1 
1.1 
1.10 


Total  retum 
(in  percent) 


13.5 

34.9 

6.6 

-3.36 


Fund 


Replaced  fund  . 
Substitute  fund 


Before  reim- 
bursement or 
fee  waiver 
(in  percent) 


10.  Applicants  believe  that  for  this' 
proposed  substitution,  the  investment 
objective  and  policies  of  the  Substitute 
Fund  are  sufficiently  similar  to  those  of 
the  Replaced  Fund  that  Contract  owners 
will  have  reasonable  continuity  in 
investment  expectations.  Applicants 
also  believe  that  the  proposed 
substitution  will  better  serve  the 
interests  of  Contract  owners  because, 
generally,  the  Substitute  Fund  has  lower 
fees  or  expenses,  superior  performance, 
and  a  larger,  growing  asset  base  in  the 
Contracts  than  the  Replaced  Fimd. 

11.  Recently  Conseco  Variable  was 
informed  by  Berger  Institutional 
Products  Trust  that  the  latter  intends  to 
take  steps  to  close  the  Berger 
Institutional  Products  Trust-New 
Generation  Fimd.  At  a  recent  meeting, 
the  board  of  trustees  voted  to  authorize 
the  liquidation  of  the  New  Generation 
Fund  on  or  after  April  29,  2002  (the 
"Liquidation  Date"). 

J  12.  Applicants  propose  to  have 
Conseco  Variable  purchase  shares  of  the 
Substitute  Fund  on  the  Liquidation  Date 
with  the  proceeds  it  receives  from  the 
liquidation  of  the  Replaced  Fund. 
Applicants  represent  that  the  proposed 
substitution  will  occur  at  the  relative 
accumulation  unit  values  of  the 
subaccounts  investing  in  the  Replaced 
Fund  and  the  Substitute  Fund  on  the 
Liquidation  Date  in  conformity  with 
Section  22(c)  of  the  Act  and  Rule  22c- 
1  thereunder,  without  the  imposition  of 


any  transfer  or  similar  charge,  and  with 
no  change  in  the  amoimt  of  any  Contract 
owner's  accoimt  value  or  death  benefit 
or  ia  the  dollar  value  of  his  or  her 
investment  in  any  of  the  Accoxmts. 
Contract  owners  will  not  inciu  any  fees 
or  charges  as  a  result  of  the  proposed 
substitution,  nor  will  their  rights  or 
Applicants'  obligations  imder  the 
Contracts  be  altered  in  any  way.  All 
expenses  incurred  in  connection  with 
the  proposed  substitution,  including 
brokerage  commissions,  legal, 
accounting,  and  other  fees  and 
expenses,  will  be  paid  by  Applicants 
and  will  not  be  borne  by  Contract 
owners.  In  addition,  the  proposed 
substitution  will  not  impose  any  tax 
liability  on  Contract  owners  and  will  in 
no  way  alter  the  tax  benefits  to  contract 
owners.  The  proposed  substitution  will 
not  cause  the  Contract  fees  and  charges 
currenUy  being  paid  by  existing 
Contract  owners  to  be  greater  after  the 
proposed  substitution  than  before  the 
proposed  substitution.  The  proposed 
substitution  will  in  no  way  alter  the 
insurance  benefits  to  contract  owners  or 
the  contractual  obligations  of  Conseco 
Variable. 

13.  Conseco  Variable  represents  that  it 
does  not  currently  receive,  and  will  not 
receive  for  three  years,  any  amoimts 
from  the  Substitute  Fund  or  its  adviser 
(or  the  adviser's  affiliates)  at  a  higher 
rate  than  it  had  received  from  the 


2.31 
1.35 


After  reim- 
bursement or 
fee  waiver 
(in  percent) 


1.15 
1.10 


Revenue  shar- 
ing percentage 
(in  percent) 


.25 
.20 


Replaced  Fund  and/or  its  adviser/ 
affiliates,  including  without  limitation 
12b-l.  shareholder  service, 
administration,  or  other  service  fees, 
revenue  sharing  or  other  arrangement, 
either  with  specific  reference  to  the 
Substitute  Fund  or  as  part  of  an  overall 
business  arrangement. 

14.  Applicants  represent  that  in  the 
event  that  the  Substitute  Fund  has 
operating  expenses  (taking  into  account 
expense  waivers  and  reimbursenients) 
for  any  fiscal  period  (not  to  exceed  a 
fiscal  quarter),  during  the  12  months 
following  the  date  of  the  proposed 
substitution,  equal  on  an  annualized 
basis  to  an  amount  greater  than  1.15%, 
Conseco  Variable  will  make  adjustments 
to  the  expenses  for  the  subaccounts  that 
invest  in  the  Substitute  Fimd  for  those 
owners  who  were  owners  on  the  date  of 
the  substitution.  These  adjustments  will 
limit  those  owners'  expenses  so  that  the 
amount  of  the  Substitute  Fimd's 
operating  expenses  together  with  the 
corresponding  subaccount's  asset-based 
expenses  paid  during  such  period  on  an 
annualized  basis  will  be  no  greater  than 
the  sum  of  the  Replaced  Fund's 
expenses  after  waivers  and 
reimbursements  (1.15%)  together  with 
the  corresponding  subaccount's  asset- 
based  expenses  during  the  fiscal  year 
preceding  the  proposed  substitution. 

15.  In  addition,  for  those  owmers  who 
were  owners  on  the  date  of  the 
substitution,  Conseco  Variable  will  not 
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increase  contract  charges  for  a  period  of 
12  months  following  the  date  of  the 
substitution,  except  to  the  extent  of  any 
increase  in  premium  taxes  charged  by 
one  or  more  states.  The  non-asset-based 
expenses  include  the  Contract 
Maintenance  Charge  and  Surrender 
Charges. 

16.  Applicants  represent  that  the 
proposed  substitution  will  not  be 
treated  as  a  transfer  for  the  purpose  of 
assessing  transfer  charges  or  for 
determining  the  number  of  remaining 
permissible  transfers  in  a  Contract 
quarter  or  year.  Except  where  Conseco 
Variable  may  impose  restrictions  to 
prevent  or  restrict  "market  timing" 
activities  by  Contract  owners  or  their 
agents,  Applicants  will  not  exercise  any 
right  they  may  have  under  the  Contracts 
to  impose  additional  restrictions  on 
transfers  under  any  of  the  Contracts  for 
a  period  of  at  least  30  days  following  the 
substitution.  Similarly,  Applicants  will 
permit  Contract  owners  to  make  one 
transfer  of  Contract  value  out  of  a 
subaccount  to  be  affected  by  the 
proposed  substitution  to  another 
subaccount  without  the  transfer  being 
treated  as  one  of  a  limited  number  of 
permitted  transfers  or  a  limited  number 
of  transfers  permitted  without  a  transfer 
charge 

17.  By  supplements  to  the  various 
May  1,  2001  prospectuses  for  the 
Contracts  and  the  Accounts,  Applicants 
will  notify  owners  of  the  Contracts  of 
their  intention  to  take  the  necessary 
actions,  including  seeking  the  order 
requested  by  this  amended  and  restated 
application  to  substitute  shares  of 
Substitute  Fund  as  described  herein 
("Pre-Substitution  Notice"). 

18.  The  supplements  about  the 
pro[>osed  substitution  will  advise 
Contract  owners  that  from  the  date  of 
the  supplement  until  the  date  of  the 
proposed  substitution.  Applicants  will 
not  (except  where  Applicant  may 
impose  restrictions  to  prevent  or  restrict 
"market  timing"  activities  by  Contract 
owners  or  their  agents)  exercise  any 
rights  reserved  imder  any  Contract  to 
impose  additional  restrictions  on 
transfers  until  at  least  30  days  after  the 
proposed  substitution.  Similarly,  the 
supplements  will  disclose  that,  from  the 
date  of  the  supplement  until  the  date  of 
the  substitution,  Applicants  will  permit 
Contract  owners  to  make  one  transfer  of 
Contract  value  out  of  a  subaccount  to  be 
affected  by  the  proposed  substitution  to 
another  subaccoxmt  without  the  transfer 
being  treated  as  one  of  a  limited  niunber 
of  permitted  transfers  or  a  limited 
number  of  transfers  permitted  without  a 
transfer  charge.  The  supplements  also 
will  advise  Contract  owners  that  if  the 
proposed  substitution  is  carried  out. 


then  each  Contract  owner  affected  by  a 
substitution  will  be  sent  a  written  notice 
("Post-Substitution  Notice")  informing 
them  of  the  fact  and  details  of  the 
substitution. 

19.  In  addition,  within  five  days  after 
the  proposed  substitution,  any  Contract 
owners  who  aie  affected  by  a 
substitution  will  be  sent  a  written 
confirmation  of  the  transaction  in 
accordance  with  Rule  10b- 10  under  the 
Securities  Exchange  Act  of  1934,  as 
amended,  informing  them  that  the 
substitution  was  carried  out.  The 
confirmation  notice  also  will  reiterate 
the  facts  that  Applicants:  (a)  will  not 
exercise  any  ri^ts  reserved  by  it  imder 
any  of  the  Contracts  to  impose 
additional  restrictions  on  transfers,  and 
(b)  will  permit  such  Contract  owners  to 
make  one  transfer  of  Contract  value  out 
of  an  affected  subaccount  to  another 
subaccount  for  30  days  after  the 
substitution  without  the  transfer  being 
treated  as  one  of  a  limited  number  of 
permitted  transfers  or  a  limited  number 
of  transfers  permitted  without  a  transfer 
charge.  A  current  prospectus  for  the 
Substitute  Fund  will  be  sent  to  Contract 
owners  on  or  about  the  time  the 
confirmation  notices  are  sent. 

Applicants'  Legal  Analysis 

1.  Section  26(c)  of  the  Act  requires  the 
depositor  of  a  registered  unit  investment 
trust  holding  the  securities  of  a  single 
issuer  to  receive  Commission  approval 
before  substituting  the  securities  held  by 
the  trust. 

2.  Section  26(c)  was  intended  to 
specifically  address  substitution  by  unit 
investment  trusts  that  previously  had 
been  scrutinized  under  Section  11  of  the 
Act.  Section  26(c)  allows  Commission 
scrutiny  of  proposed  substitutions 
which  could,  in  effect,  force  investors 
dissatisfied  vtrith  the  substitute  seciuity 
to  redeem  their  shares,  thereby  possibly 
incurring  a  loss  of  the  sales  load 
deducted  from  initial  purchase 
payments,  an  additional  sales  load  upon 
reinvestment  of  the  proceeds  of 
redemption,  or  both.  The  section  was 
designed  to  forestall  the  ability  of  a 
depositor  to  present  holders  of  interest 
in  a  unit  investment  trust  with 
situations  in  which  an  investor's  only 
choice  would  be  to  continue  an 
investment  in  an  imsuitable  underlying 
security,  or  to  elect  a  costly  and,  in 
effect,  forced  redemption. 

3.  The  Applicants  submit  that  the 
substitution  is  not  the  type  of 
substitution  that  Section  26(c]  was 
designed  to  prevent.  Unlike  traditional 
unit  investment  trusts  where  a  depositor 
could  only  substitute  an  investment 
security  in  a  manner  which 
permanently  affected  all  the  investors  in 


the  trust,  the  Contracts  provide  each 
Contract  owner  with  the  right  to 
exercise  his  or  her  own  judgment  and 
transfer  Contract  values  into  other 
subaccoimts. 

4.  Also,  the  proposed  substitution  is 
unlike  the  type  of  substitution  that 
Section  26(c)  was  designed  to  prevent  in 
that  by  purchasing  a  Contract,  Contract 
owners  select  much  more  than  a 
particular  investment  company  in 
which  to  invest  their  Contract  values. 
They  also  select  the  specific  type  of 
insurance  coverage  offered  by  Conseco 
Variable  tmder  their  Contract  as  well  as 
numerous  other  rights  and  privileges  set 
forth  in  the  Contract.  Contract  owners 
may  also  have  considered  the  size, 
financial  condition,  type,  and  reputation 
for  service  of  the  Applicant  from  whom 
they  purchased  their  Contract.  These 
factors  will  not  change  because  of  the 
proposed  substitution. 

5.  Applicants  maintain  that  Contract 
owners  will  be  well  served  by  the 
proposed  substitution.  The  proposed 
substitution  is  an  appropriate  one  given 
the  Funds  available  imder  the  Contracts. 
For  the  proposed  substitution, 
Applicants  believe  that  the  Substitute 
Fund  is  substantially  the  same  or  more 
conservative  in  its  investment 
objective(s)  or  strategies  than  the 
Replaced  Fimd.  Likewise,  Applicants 
believe  that  the  Substitute  Fund  has  a 
lower  investment  risk  profile  than  the 
Replaced  Fund. 

6.  Apart  from  the  replacement  of  the 
underlying  investment  vehicle,  the 
rights  of  the  Contract  owners  and  the 
obligations  of  Conseco  Variable  under 
the  Contracts  would  not  be  altered  by 
the  substitution  except,  of  course,  that 
Contract  owners  will  not  have  the  right 
to  allocate  contract  value  to  subaccounts 
that  invest  in  the  Substitute  Fund. 

7.  The  Applicants  note  that,  in 
accordance  with  the  terms  of  each  of  the 
Contracts,  no  sales  charges  or  surrender 
charges  will  apply  to  transfers  in 
connection  with  the  substitution,  and 
Conseco  Variable  represents  that  no 
such  charge  shall  be  imposed.  In 
addition.  Contract  owners  who  were 
affected  by  the  substitution  will  be  sent 
a  Post-Substitution  Notice  informing 
them  that  the  substitution  was  carried 
out  and  advising  them  of  their  transfer 
rights.  The  Applicants  assert  that  the 
procedures  to  be  implemented  are 
sufficient  to  assure  that  each  Contract 
owner's  cash  values  immediately  after 
the  substitution  shall  be  equal  to  the 
cash  value  immediately  before  the 
substitution. 

Applicants'  Conditions 

For  purposes  of  the  approval  sought 
pursuant  to  Section  26(c)  of  the  Act,  the 
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substitution  described  in  the  amended 
and  restated  application  will  not  be 
completed,  unless  all  of  the  following 
conditions  are  met. 

1.  The  Commission  shall  have  issued 
an  order  approving  the  substitution 
under  Section  26(c)  of  the  1940  Act. 

2.  Each  Contract  owner  will  have  been 
sent  (a)  a  copy  of  the  effective 
prospectus  relating  to  the  Replacement 
F\md  and  any  necessary  amendments  to 
the  prospectuses  relating  to  the 
Contracts,  (b)  prior  to  the  Liquidation, 
Date,  a  Pre-Substitution  Notice 
describing  the  terms  of  the  substitution 
and  the  rights  of  the  Contract  owners  in 
connection  with  the  substitution,  and 
(c)  if  affected  by  the  substitution,  a  Post- 
Substitution  Notice  informing  them  that 
the  substitution  was  carried  out  and 
advising  them  of  their  transfer  rights. 

Applicants  assert,  for  the  reasons 
stated  above,  that  the  proposed 
substitution  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  and  the  requested 
Order  approving  the  substitution  should 
be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Mai^aret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-8365  Filed  4-5-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  dming 
the  week  of  April  8,  2002:  A  closed 
meeting  will  be  held  on  Wednesday, 
April  10,  2002  at  9:30  a.m.  and  an  open 
meeting  will  be  held  on  Thursday.  April 
11.  2002  at  10:00  a.m..  in  Room  1C30. 
the  William  O.  Douglas  Room. 

Commissioner  Classman,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  (pinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5).  (7).  (9)(B).  and  (10) 
and  17  CFR  200.402(a)(5).  (7),  (9)(ii)  and 


(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
April  10,  2002,  will  be:  formal  orders  of 
private  investigation;  institution  and 
settlement  of  injimctive  actions;  and 
institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nattue. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thiu-sday,  April 
11,  2002,  will  be: 

1.  The  Commission  will  consider  a 
proposal  to  amend  the  definition  of 
"equity  security"  in  rules  under  the 
Securities  Act  of  1933  and  the  Securities 
Exchange  Act  of  1934  to  include  a 
security  futile.  The  proposed 
amendment  would  conform  the 
definitions  to  the  statutory  changes 
made  by  the  Commodity  Futures 
Modernization  Act  of  2000  to  the 
definition  of  "security"  in  the  Sectuities 
Act  and  definitions  of  "sectirity"  and 
"equity  security"  in  the  Exchange  Act 
widi  respect  to  security  futiu-es. 

2.  The  Conmiission  will  consider 
proposals  to  accelerate  the  filing  of 
Exchange  Act  quarterly  and  annual 
reports.  The  proposals  also  would 
require  companies  to  disclose  in  their 
annual  reports  whether  they  provide 
access  to  their  annual,  quarterly  and 
current  reports  on  Form  8-K  on  their 
websites.  If  a  company  does  not  provide 
website  access  to  its  reports,  it  would 
have  to  state  the  reasons  why  it  does  not 
provide  such  access.  The  proposed 
amendments  are  part  of  the  changes  to 
the  corporate  disclosure  rules  that  the 
Commission  announced  its  intention  to 
propose  in  Press  Release  2002-22  on 
February  13,  2002. 

3.  The  Commission  will  consider 
proposing  amendments  to  Exchange  Act 
Form  8-K,  the  form  companies  use  to 
file  current  reports.  The  proposed 
amendments  would  require  companies 
with  a  class  of  equity  securities 
registered  under  Section  12  of  the 
Exchange  Act  to  report  on  Form  8-K:  (1) 
directors'  and  executive  officers' 
transactions  in  company  equity 
seciu-ities;  (2)  directors'  and  executive 
officers'  arrangements  for  the  purchase 
and  sale  of  company  equity  securities 
intended  to  satisfy  the  affirmative 
defense  conditions  of  Exchange  Act 
Rule  10b5-l;  and  (3)  loans  of  money  to 
a  director  or  executive  officer  made  or 
guaranteed  by  the  company 
collateralized  by  the  director's  or 
executive  officer's  company  equity 
securities.  The  proposed  amendments 
are  part  of  the  changes  to  the  corporate 
disclosure  rules  that  the  Commission 
annoimced  its  intention  to  propose  in 


Press  Release  2002-22  on  February  13,   > 
2002. 

4.  The  Commission  will  consider 
whether  to  propose  new  rule  203A-2(f) 
imder  the  Investment  Advisers  Act  of 
1940,  which  would  permit  certain 
investment  advisers  that  provide 
advisory  services  through  interactive 
Internet  websites  to  register  vrith  the 
Commission  instead  of  state  securities 
authorities. 

5.  The  Commission  will  consider 
whether  to  adopt  a  new  registration    ' 
form.  Form  N-6,  for  insurance  company 
separate  accounts  registered  as  unit 
investment  trusts  that  offer  variable  life 
insurance  policies.  The  form  is  to  be 
used  by  these  separate  accounts  to 
register  under  the  Investment  Company 
Act  of  1940  and  to  offer  their  securities 
under  the  Securities  Act  of  1933.  The 
form  would  focus  prospectus  disclosure 
on  essential  information  that  will  assist 
investors  in  deciding  whether  to  invest 
in  a  particular  variable  life  insurance 
policy,  and  would  streamline  the 
registration  process  by  replacing  two 
forms  that  were  not  specifically 
designed  for  variable  life  insurance 
policies  with  a  single  form  tailored  to 
these  products.  The  Commission  will 
also  consider  whether  to  adopt  an 
amendment  to  Form  N-lA,  the  form 
used  by  mutual  funds  to  register  under 
the  Investment  Company  Act  and  to 
offer  their  shares  under  the  Securities 
Act,  to  require  a  fee  table  for  mutual 
funds  that  offer  their  shares  as 
investment  options  exclusively  for 
variable  life  insurance  policies  and 
variable  annuity  contracts. 

6.  The  Commission  will  consider 
whether  to  propose  amendments  to 
■Form  N-4.  the  registration  form  for 
insurance  company  separate  accounts 
that  are  registered  as  unit  investment 
trusts  and  that  offer  variable  annuity 
contracts.  The  proposed  amendments 
would  revise  the  format  of  the  fee  table 
of  Form  N-4  to  require  disclosure  of  the 
range  of  expenses  for  all  of  the  mutual  . 
funds  offiered  through  the  separate 
account,  rather  than  disclosure  of  the 
expenses  of  each  fund.  These  and  other 
proposed  technical  amendments  to  the 
fee  table  would  conform  the  treatment 
of  fund  expenses  in  Form  N— 4  to  that  in 
proposed  Form  N-6,  a  registration  form 
for  variable  life  insurance  policies  that 
will  be  considered  for  adoption  by  the 
Commission,  and  Form  N-lA,  the  » 
registration  form  used  by  mutual  funds. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  the  Office 
of  the  Secretary  at  (202)  942-7070. 
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Dated:  April  4.  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-8513  Filed  4-4-02: 11:18  ami 

BNJJNGCOOE  MnO-OI-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[fMeaM  fto.  34-45670;  File  No.  SR-CBOE- 
2002-08] 

Setf-Regulatory  Organizations;  Notice 
of  HIing  of  Proposed  Rule  Change  by 
ttM  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Allocation  of 
Orders 

March  28.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  February 
19,  2002.  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Seciirities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n,  and  in  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  March  22,  2002.  the  CBOE  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  March  27.  2002.  the  CBOE 
submitted  Amendment  No.  2  to  the 
proposed  rule  change.*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
governing  the  priority  of  bids  and  offers 
and  to  clarify  how  orders  are  to  be 
allocated  to  market  participants  on  the 
floor. 

Below  is  the  text  of  the  proposed  rule 
change.  Deleted  language  is  in  brackets. 
Proposed  new  language  is  italicized. 

Rule  6.45  Priority  of  Bids  and  Offers — 
Allocation  of  Trades 

Except  as  provided  by  Rules, 
including  but  not  limited  to  Rule  6.2A, 
6.8,  6.9,  Rule  6.47.  Rule  6.74,  Rule  8.87, 
and  CBOE  Regulatory  Circulars 
approved  by  the  SEC  concerning 


'15U.S.C78s(b)(l). 

»17CFR240.19b-4. 
«    '  See  letter  from  Madge  M.  Hamilton.  Attorney. 
CBOE,  to  Nancy  ).  Sanow.  Assistant  Director. 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  March  22.  2002.  The  changes 
made  by  Amendment  No.  1  have  been  incorporated 
into  this  notice. 

••  See  letter  from  Madge  M.  Hamilton.  Attorney, 
CBOE,  to  Nancy  |.  Sanow,  Assistant  Director. 
Division,  Commission,  dated  March  22,  2002.  The 
changes  made  by  Amendment  No.  2  have  baen 
incorporated  into  this  notice. 


Participation  Rights,  the  following  rules 
of  priority  shall  be  observed  with 
respect  to  bids  and  offers: 

(a)  Priority  of  bids. 

(i)  The  highest  bid  shall  have  priority, 
but  where  two  or  more  bids  for  the  same 
option  contract  represent  the  highest 
price  and  one  such  bid  is  displayed  in 
the  customer  limit  order  book  in 
accordance  with  Rules  7.7  and  8.85(b), 
such  bid  shall  have  priority  over  any 
other  bid  at  the  post.  If  more  than  one 
public  customer  order  is  represented  in 
the  customer  limit  order  book  at  the  best 
price,  priority  shall  be  afforded  to  such 
orders  in  the  sequence  in  which  they 
were  received  by  the  Order  Book  Official 
("OBO")  or  Designated  Primary  Market- 
Maker  ("DPM"). 

(ii)  The  following  applies  with  respect 
to  orders  being  represented  by  a  Floor 
Broker.  DPM  acting  as  agent  under  Rule 
8.85(b),  or  OBO.  or  with  respect  to  bids 
made  in  response  to  a  specific  request 
from  a  Market-Maker.  With  respect  to 
each  of  the  following,  the  Floor  Broker, 
DPM,  OBO,  or  Market-Maker  shall 
determine  the  sequence  in  which  the 
bids  were  made. 

(1)  If  two  or  more  bids  represent  the 
highest  price  and  a  bid  from  the 
customer  limit  order  book  is  not 
involved,  priority  shall  be  afforded  to 
such  bids  in  the  sequence  in  which  they 
are  made. 

(2)  If  the  bids  were  made  at  the  same 
time,  or  in  the  event  the  Floor  Broker. 
DPM.  OBO.  or  Market-Maker  cannot 
reasonably  determine  the  sequence  in 
which  the  bids  were  made,  priority  shall 
be  apportioned  equally. 

(3)  If  the  Floor  Broker.  DPM,  OBO,  or 
Market-Maker  cannot  reasonably 
determine  the  sequence  in  which  the 
bids  were  made  beyond  a  certain 
number  of  market  participants,  the 
Floor  Broker,  DPM.  OBO.  or  Market- 
Maker  shall  provide  for  the  remaining 
contracts,  if  any,  to  be  apportioned 
equally  among  those  market 
participants  who  bid  at  the  best  price  at 
the  time  the  market  was  established. 

(4)  In  the  event  a  market  participant 
declines  to  accept  any  portion  of  the 
available  contracts,  any  remaining 
contracts  shall  be  apportioned  equally 
among  the  other  market  participants 
who  bid  at  the  best  price  at  the  time  the 
market  was  established  until  all 
contracts  have  been  apportioned. 

The  Floor  Broker,  DPM.  OBO,  or 
Market-Maker  shall  determine  which 
market  participants  responded  at  the 
best  market  at  the  time  the  market  was 
established. 

(Hi)  Any  contracts  remaining  in  an 
order,  if  any,  after  giving  effect  to 
paragraph  (ii)  above,  shall  be 
apportioned  equally  between  any  other 


market  participants  in  the  trading  crowd 
who  bid-at  the  best  price  in  a  reasonably 
prompt  manner  subsequent  to  the  time 
the  market  was  established. 

(iv)  Whenever  a  member  requests  from 
members  of  a  trading  crowd  a  single  bid 
in  excess  of  the  RAES  order  eligibility 
size  for  that  option  class  as  provided  for 
in  Interpretation  .11  to  Rule  8.7.  each 
member  of  the  trading  crowd  shall  be 
apportioned  a  share  of  the  executed 
order  based  on  an  approximate  pro  rata 
percentage,  to  the  extent  practicable,  of 
the  crowd  member's  portion  of  the  size 
of  the  original  single  bid.  The  member 
requesting  the  single  bid  shall  determine 
what  constitutes  an  approximate  pro 
rata  percentage  of  the  order  that  is 
executed  with  respect  to  each  member 
of  the  trading  crowd  who  participated  in 
making  the  single  bid. 

(b)  Priority  of  offers. 

The  lowest  offer  shall  have  priority, 
but  where  two  or  more  offers  for  the 
same  option  contract  represent  the 
lowest  price,  priority  shall  be 
determined  in  the  same  manner  as 
specified  in  paragraph  (a)  in  the  case  of 
bids. 

(c)  No  change 

(d)  No  Change 

(e)  Exception. 
Notwithstanding  anything  in 

paragraphs  (a)  and  (b)  to  the  contrary, 
when  a  member  holding  a  spread  order, 
a  straddle  order,  or  a  combinatioi^rder 
and  bidding  or  offering  in  a  multiple  of 
the  minimum  increment  on  the  basis  of 
a  total  credit  or  debit  for  the  order  has 
determined  that  the  order  may  not  be 
executed  by  a  combination  of 
transactions  with  the  bids  and  offers 
displayed  in  the  customer  limit  order 
book  or  annoimced  by  members  in  the 
trading  crowd,  then  the  order  may  be 
executed  as  a  spread,  straddle,  or 
combination  at  the  total  credit  or  debit 
with  one  other  member  without  giving 
priority  to  bids  or  offers  of  members  in 
the  trading  crowd  that  are  no  better  than 
the  bids  or  offers  comprising  such  total 
debit  or  credit  and  bids  and  offers  in  the 
customer  limit  order  book  provided  at 
least  one  leg  of  the  order  would  trade  at 
a  price  that  is  better  than  the 
corresponding  bid  or  offer  in  the  book. 
Under  the  circumstances  described 
above,  a  stock-option  order,  as  defined 
in  Rule  l.l(ii)(a),  has  priority  over  the 
bids. and  offers  of  members  in  the 
trading  crowd  but  not  over  the  bids  and 
offers  in  the  customer  limit  order  book. 
A  stock  option  order  as  defined  in  Rule 
l.l(ii)(b),  consisting  of  a  combination 
order  with  stock,  may  be  executed  in 
accordance  with  the  first  sentence  in 
this  subparagraph  (e). 

*  *  *  Interpretations  and  Policies: 

.01  No  Change 


/■KA.^^^^^ 
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.02  The  provisions  of  this  rule  are 
subject  to  Rule  8.7,  Interpretation  and 
Policy  .05,  and  Rule  8.51. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

CBOE  submits  the  proposed  change  to 
CBOE  Rule  6.45  pursuant  to 
subparagraph  IV.B.j.  of  the 
Commission's  Order  of  September  11, 
2000,5  which  requires  that  the  options 
exchanges  adopt  new,  or  amend 
existing,  rules  to  make  express  any 
practice  or  procedure  "whereby  market 
makers  trading  any  particular  option 
class  determine  by  agreement  the 
spreads  or  option  prices  at  which  they 
will  trade  any  option  class,  or  the 
allocation  of  orders  in  that  option 
class." 

CBOE  Rule  6.45  currently  requires 
that  the  highest  bid  or  lowest  offer 
("best  bid  or  offer")  shall  have  priority. 
CBOE  Rule  6.45  also  provides  that,  with 
limited  exceptions  set  forth  in  6.45(c) 
and  (d),  an  order  representing  the  best 
bid  or  offer  in  the  customer  limit  order 
book  receives  priority  over  another 
order  at  the  same  best  price.  Proposed 
CBOE  Rule  6.45(a)(i)  would  add  that  if 
more  than  one  public  customer  order  is 
represented  in  the  customer  limit  order 
book  at  the  best  price,  priority  shall  be 
afforded  to  such  orders  in  the  sequence 
in  which  they  were  received  by  the  OBO 
or  DPM. 

The  Exchange  also  proposes  to  adopt 
CBOE  Rule  6.45{a)(ii)  to  apply  to  those 
orders  represented  by  a  Floor  Broker,  a 
DPM  acting  as  agent  under  CBOE  Rule 
8.85(b),  or  an  OBO,  or  with  respect  to 
bids  made  in  response  to  a  specific 


request  from  a  market  maker.  In  these 
instances,  the  proposed  rule  change 
provides  that  the  Floor  Broker,  DPM, 
OBO,  or  Market-Maker  shall  determine 
which  market  participants  responded  at 
the  best  market  at  the  time  the  market 
was  established.^  Accordingly,  this 
provision  provides  that  the  Floor 
Broker,  DPM,  OBO,  or  market  maker 
shall  determine  the  sequence  in  which 
bids  (offers)  ^  were  made,  subject  to  the 
following: 

(1)  If  there  are  two  or  more  bids 
(offers)  at  the  best  price,  and  an  order  in 
the  customer  limit  order  book  is  not 
involved,  priority  is  afforded  to  the 
orders  in  the  sequence  in  which  they 
were  made.  See  Proposed  CBOE  Rule 
6.45(ii)(l). 

(2)  If  the  bids  (offers)  were  made  at 
the  same  time,  or  in  the  event  the  Floor 
Broker,  DPM,  OBO,  or  market  maker 
caimot  reasonably  determine  the 
sequence  in  which  the  bids  (offers)  were 
made,  priority  shall  be  apportioned 
equally.  See  Proposed  CBOE  Rule 
6.45(ii)(2). 

(3)  If  the  Floor  Broker,  DPM,  OBO,  or 
market  maker  cannot  reasonably 
determine  the  sequence  in  which  the 
bids  (offers)  were  made  beyond  a  certain 
number  of  market  participants,  the  Floor 
Broker,  DPM,  OBO,  or  Market-Maker 
shall  provide  for  the  remaining 
contracts,  if  any,  to  be  apportioned 
equally  among  those  market  participants 
who  bid  (offered)  at  the  best  price  at  the 
time  the  fliarket  was  established.  See 
Proposed  CBOE  Rule  6.45(ii)(3). 

(4)  In  the  event  a  market  participant 
declines  to  accept  any  portion  of  the 
available  contracts,  any  remaining 
contracts  shall  be  apportioned  equally 
among  the  other  market  participants 
who  bid  (offered)  at  the  best  price  at  the 
time  the  market  was  established  until  all 
contracts  have  been  apportioned.^  See 
Proposed  CBOE  Rule  6.45(ii)(4). 


'Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934,  Making  Findings 
and  Imposing  Remedial  Sanctions,  Securities 
Exchange  Act  Release  No.  43268  (September  11. 
2000). 


»The  Exchange  has  represented  that  it  has  the 
ability  to  determine  the  identity  of  the  individual 
who  allocated  a  trade  executed  on  the  Exchange. 
Telephone  conversation  between  Madge  Hamilton, 
Attorney,  the  CBOE,  and  Ira  Brandriss,  Special 
Counsel,  Division,  Commission,  on  March  21,  2002. 

'Paragraph  (b)  of  this  Rule  6.45  provides 
generally  that  in  cases  where  two  or  more  offers 
represent  the  lowest  price,  priority  is  determined  in 
the  same  manner  as  specified  in  paragraph  (a)  in  the 
case  of  bids. 

« In  this  respect,  the  Exchange  notes  that  the 
number  of  contracts  the  DPM  may  receive  if  a 
participant  declines  to  accept  an  allocation 
("unallocated  portion")  is  still  capped  by  the  DPM 
participation  entitlement  amount  (i.e.,  30%,  40%, 
or  50%)  unless  the  other  participants  decline  to 
accept  any  of  the  unallocated  portion.  For  example, 
if  there  is  an  order  in  which  it  has  been  determined 
that  market  makers  A,  B,  C,  and  D  are  entitled  to 
receive  an  allocation  along  with  the  DPM.  the  order 
would  be  allocated  as  follows:  30%  to  DPM  and 
17.5%  each  to  A,  B,  C,  and  D.  If  D  declines  to 
receive  an  allocation,  D's  portion  would  be 


Proposed  CBOE  Rule  6.45{iii) 
provides  that  any  contracts  remaining  in 
an  order  after  the  operation  of  CBOE 
Rule  6.45(ii)  shall  be  apportioned 
equally  between  any  other  market 
participants  in  the  trading  crowd  who 
bid  (offered)  at  the  best  price  in  a 
reasonably  prompt  manner  subsequent 
to  the  time  the  market  was  established. 

Proposed  CBOE  Rule  6.45(iv) 
provides  that  whenever  a  member 
requests  from  members  of  a  trading 
crowd  a  single  bid  in  excess  of  the 
RAES  order  eligibility  size  for  that 
option  class  as  provided  for  in 
Interpretation  .11  to  CBOE  Rule  8.7, 
each  member  of  the  trading  crowd  shall 
be  apportioned  a  share  of  the  executed 
order  based  on  an  approximate  pro  rata 
percentage,  to  the  extent  practicable,  of 
the  crowd  member's  portion  of  the  size 
of  the  original  single  bid.  The  member 
requesting  the  single  bid  shall 
determine  what  constitutes  an 
approximate  pro  rata  percentage  of  the 
order  that  is  executed  with  respect  to 
each  member  of  the  trading  crowd  who 
participated  in  making  the  single  bid. 

The  proposed  amendment  to  CBOE 
Rule  6.45  also  identifies  all  other 
Exchange  Rules  that  may  have  bearing 
on  the  allocation  of  an  order.  These 
Rules  include  CBOE  Rule  6.2A  ("Rapid 
Opening  System"),  CBOE  Rule  6.8 
("RAES  Operations"),  CBOE  Rule  6.9 
("Solicited  Transactions"),  CBOE  Rule 
6.47  ("Priority  on  Split  Price 
Transactions"),  CBOE  Rule  6.74 
("Crossing  Orders")  and  CBOE  Rule 
8.87  ("Participation  Entitlement  of 
DPMs"),  as  well  as  CBOE  Regulatory 
Circulars  approved  by  the  Commission 
concerning  participation  rights.^ 

Finally,  the  Exchange  proposes  to  add 
Interpretation  and  Policy  .02  to  CBOE 
Rule  6.45.  This  interpretation  will 
clarify  that  the  provisions  of  CBOE  Rule 
6.45  are  subject  to  the  operation  of 
CBOE  Rules  8.7,  Interpretation  and 
Policy  .05,  and  CBOE  Rule  8.51.  o 

2.  Statutory  Basis  ^ 

The  proposed  rule  change  provides 
comprehensive  information  concerning 
the  priority  of  trades,  which  furthers  the 
objectives  of  section  6(b)(5)  of  the  Act  i° 


allocated  evenly  among  A,  B.  and  C.  The  DPM 
would  not  be  entitled  to  receive  any  portion  of  D's 
allocation  because  it  would  result  in  an  allocation 
to  the  DPM  in  excess  of  the  30%  parUcipation 
entitlement.  If,  however,  A,  B,  and  C  decline  to 
accept  any  of  D's  unallocated  contracts,  the  DPM 
could  then  take  those  additional  contracts. 

'The  current  participation  rights  of  DPMs  under 
CBOE  rules  are  detailed  in  CBOE  Regulatory 
Circular  RG  00-193,  dated  December  28,  2000.  See 
Securities  Exchange  Act  Release  No.  43750 
(December  20.  2000).  65  FR  82420  (December  28, 
2000).  » 

•0 15  U.S.C.  78(b)(5). 
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to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Stateinent  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  ^d  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Comjnission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offiqe  of  the  CBOE.  All 
submissions  should  refer  to  file  number 


SR-CBOE-2002-08  and  should  be 
submitted  by  April  29,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-8367  Filed  4-5-02;  8:45  am] 
aaxMO  cooe  wio-oi-p 

SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-45671;  FUa  No.  SR-NASO- 
2002-01] 

Self-Rogulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Sscurttles 
Dealers,  Inc.  Relating  to  the  Automatic 
Refreshing  of  Quotations  in  Nasdaq's 
SuperMontage  System  and  the 
Withdrawal  of  Market  Makers  That  Fall 
To  Maintain  a  Clearing  Relationship 

March  28,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  3, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
submitted  Amendment  No.  1  on  March 
5.  2002.^  The  Conunission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  frtim 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rules  4710(b)(5)  and  4619(c)  to  modify 
the  procedures  for  refreshing  exhausted 
market  maker  quotes  in,  and 
withdrawing  market  makers  that  fail  to 
maintain  proper  clearing  arrangements 
from,  Nasdaq's  future  Order  Display  and 


Collector  Facility  (collectively  referred 
to  as  the  Nasdaq  National  Market 
System  "NNMS"  or  "SuperMontage"). 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
itahcs;  proposed  deletions  are  in 
[brackets]. 


"  17  CFR  20O.3O-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 
■>  17  CTR  240.19b-*. 

^  Letter  from  Thomas  P.  Moran,  Associate  General 
Counsel,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation, 
Commission,  dated  March  4,  2002  ("Amendment 
No.  1").  hi  Amendment  No.  1,  Nasdaq  modified  its 
filing,  as  originally-proposed,  by  removing  the 
words  "at  least"  horn  each  reference  to  the  phrases 
"at  least  SO.Ol  inferior"  and  "at  least  one  penny 
inferior"  in  both  Nasdaq's  proposed  amendments  to 
NASD  Rule  4710(b)(S)  and  the  text  of  Nasdaq's 
Form  19b-4. 


4710.  Participant  Obligations  in 
NNMS 

(a)  through  (b)(4)  No  Change. 

(5)  If  an  NNMS  Market  Maker's 
Attributable  Quote/Order  is  reduced  to 
zero  on  one  side  of  the  market  due  to 
NNMS  executions,  the  NNMS  will  close 
the  Market  Maker's  quote  in  the  NNMS 
[with  respect  to  both  sides  of  its  market] 
on  that  side  of  the  market,  and  the 
NNMS  Market  Maker  will  be  permitted 
a  grace  period  of  [three  minutes]  30 
seconds  within  which  to  take  action  to 
restore  its  Attributable  Quote/Order  if 
the  market  maker  has  not  authorized  use 
of  the  QR  functionality  or  does  not 
otherwise  have  an  Attributable  Quote/ 
Order  on  that  side[sl  of  the  market  in 
the  system.  An  NNMS  Market  Maker 
that  fails  to  transmit  an  Attributable 
Quote/Order  in  a  security  within  the 
allotted  time  will  have  [its]  the 
exhausted  side  of  its  quotation  restored 
by  the  system  at  a  price  $0.01  inferior 
to  the  lowest  displayed  bid  price  [and] 
or  the  highest  displayed  offer  price  in 
that  security  as  appropriate.  If  all  bids 
and/or  offers  are  exhausted  so  that  there 
are  no  longer  any  Quote/Orders 
displayed  on  the  bid  and/or  offer  side  of 
the  market,  the  system  will  refresh  a 
market  maker's  exhausted  bid  or  offer 
quote  to  a  normal  unit  of  trading  priced 
$0.01  inferior  to  the  lesser  of  either:  (a) 
The  last  valid  displayed  inside  bid/offer 
in  the  security  before  all  such  bids/offers 
were  exhausted:  or  b)  the  market 
maker's  last  displayed  bid/offer  before 
exhaustion.  If  the  resulting  bid/offer 
quote,  would  create  a  locked  or  crossed 
market,  NNMS  will  instead  re-open  the 
exhausted  market  maker's  bid/offer 
quote  at  a  price  $0.01  inferior  to  the 
unexhausted  inside  bid/offer  in  that 
security.  If  at  any  time  this  automatic 
quote  restoration  process  would  result 
in  the  creation  of  a  bid/offer  of  less  than 
$0.01,  the  system  will  refresh  that  bid/ 
offer  to  a  price  of  $0.01.  Except  as 
provided  in  subparagraph  (b)(6)  of  this 
rule,  an  NNMS  Market  Maker  that 
withdraws  from  a  security  may  not  re- 
register in  the  systdm  as  a  market  maker 
in  that  security  for  twenty  (20)  business 
days.  The  requirements  of  this 
subparagraph  shall  not  apply  to  a 
market  maker's  Agency  Quote. 

(6)  through  (10)  No  Change. 


.-:l     O        OnnO  /Klntir^ti 
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4619.  Withdrawal  of  Quotations  and 
Passive  Market  Making 

(a)-(b)  No  Change. 

(c)  Excused  withdrawal  status  may  be 
granted  to  a  market  maker  that  fails  to 
maintain  a  clearing  arrangement  with  a 
registered  clearing  agency  or  with  a 
member  of  such  an  agency  and  is 
withdrawn  from  participation  in  the 
Automated  Confirmation  Transaction 
service,  thereby  terminating  its 
registration  as  a  market  maker  in  Nasdaq 
issues.  Provided  however,  that  if  the 
Association  finds  that  the  market 
maker's  failure  to  maintain  a  clearing 
arrangement  is  volimtary,  the 
withdrawal  of  quotations  will  be 
considered  voluntary  and  unexcused 
pursuant  to  Rule  4620  and  the  Rule 
4700  Series  governing  the  Nasdaq 
National  Market  Execution  System. 
Market  makers  that  fail  to  maintain  a 
clearing  relationship  will  have  their 
NNMS  system  status  set  to  "suspend" 
and  be  thereby  prevented  from  entering, 
or  executing  against,  any  quotes/orders 
in  the  system. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
nde  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  part  of  its  ongoing  preparation  for 
the  laimch  of  SuperMontage."  Nasdaq  is 
engaging  in  a  continuing  review  of  the 
system's  functionality  and  rules  with  a 
view  to  constant  improvement.  As  a 
result  of  this  review,  and  in  consultation 
with  industry  professionals,  Nasdaq  has 
determined  to:  (a)  modify 
SuperMontage's  procedure  for  the 
automatic  re-entering  of  the  quotations 
of  market  makers  that  have  been 
reduced  to  zero  on  either  the  bid  or  offer 
side  of  the  market  as  the  result  of 
previous  executions;  and  (b)  alter  the 
NNMS  system  status  of  market  makers 


«  See  Securities  Exchange  Act  Release  No.  43863 
(January  19,  2001),  66  FR  8020  (January  26,  2001) 
(order  approving  SuperMontage). 


that  fail  to  maintain  a  clearing 
relationship. 

a.  Refreshing  Exhausted  Quotations 
First,  Nasdaq  proposes  to  change  the 
way  Nasdaq  market  makers'  quotes  on 
the  SuperMontage  would  be 
automatically  refreshed  after  being 
reduced  to  zero  by  executions. 
Currently,  the  NASD  rules  for 
SuperMontage  provide  that  if  a  market 
maker's  quote/order  is  reduced  by 
executions  to  zero  on  either  the  bid  or 
offer  side  of  the  market,  and  not 
voluntarily  refreshed  by  that  market 
maker  within  3  minutes,  the  system  will 
automatically  zero  out  and  refresh  both 
sides  of  the  quote  to  a  size  of  100  shares 
priced  at  the  lowest  bid  or  highest  offer 
currently  being  displayed  by  any  other 
quoting  participant  in  that  security. 

Upon  further  review,  and  after 
consulting  with  market  participants, 
Nasdaq  has  determined  to  make  several 
improvements  to  this  process.  First, 
Nasdaq  proposes  to  reduce,  from  3 
minutes  to  30  seconds,  the  amount  of 
time  that  a  market  maker  can  leave  its 
bid  or  offer  quotation  at  zero  before 
SuperMontage  begins  its  automatic 
quote  refreshing  process.  Nasdaq 
believes  that  the  current  3  minute  time 
period  is  simply  too  long  for  a  quote  to 
remain  inaccessible  given  the  rapid 
automated  nature  of  trading  that  is 
expected  in  the  SuperMontage 
environment. 

Further,  Nasdaq  proposes  to  limit  the 
automatic  refreshing  of  quotes  to  the 
single  bid  or  offer  side  of  a  quotation 
that  has  been  reduced  to  zero  through 
executions.  Under  current  NASD  rules 
for  SuperMontage,  if  a  market  maker  is 
displaying  a  two-sided  quote  and  either 
its  bid  or  offer  is  reduced  to  zero  and 
not  voluntarily  refreshed,  the  system 
will  automatically  zero  out  the  market 
maker's  entire  quote  (both  the  bid  and 
offer  sides)  and  create  a  new  bid  and 
offer  based  on  the  displayed  prices  of 
other  quoting  participants  in  the 
security.  Upon  further  review,  Nasdaq 
has  determined  that  altering  both  sides 
of  the  market  maker's  quote  in  this 
situation  unfairly  disadvantages  the 
ordere  of  market  participants  that 
remain  on  the  imexhausted  side  of  that 
quote.  By  automatically  zeroing  out  and 
refreshing  a  side  of  the  market  maker's 
quote  where  trading  interest  remains, 
the  orders  represented  by  that 
unexhausted  side  of  the  quote  lose  their 
execution  priority  in  the  system  and 
have  their  ability  to  interact  with  the 
quotes  and  orders  of  others  imfairly 
impaired.  To  remedy  this  situation, 
Nasdaq  proposes  to  alter  the  process  for 
the  refreshing  of  exhausted  quotes  in 
SuperMontage  so  that  the  process  only 


operates  against  the  sides  of  market 
makers'  quotations  where  trading 
interest  has  been  reduced  to  zero  by 
executions.  In  addition,  Nasdaq  has 
determined  to  refresh  exhausted  bid/ 
offers  to  prices  $0.01  inferior  to  the 
lowest  bid  or  highest  offer  displayed  in 
the  particular  security.  The  imexhausted 
sides  of  such  quotes  would  remain 
displayed  in  the  system  and  available 
for  execution. 

Finally,  Nasdaq  also  proposes  to 
establish  a  method  for  refreshing  the 
exhausted  sides  of  market  maker 
quotations  in  situations  where  there  are 
no  available  quotes  from  which  to 
determine  a  refresh  price.  In  this 
situation,  SuperMontage  would  refresh 
the  exhausted  side  of  a  quote  to  a 
normal  unit  or  trading  at  a  price  level 
that  is  one  penny  inferior  to  the  lesser 
of  either:  (a)  the  last  valid  displayed 
inside  bid/offer  in  the  security  before  all 
such  bids/offers  were  exhausted;  or  (b) 
the  market  maker's  last  displayed  bid/ 
offer.  If  the  resulting  bid/offer  quote 
would  create  a  locked  or  crossed 
market,  NNMS  wpuld  instead  re-open 
the  market  maker's  bid/offer  quote  at  a 
price  that  is  one  penny  inferior  to  the 
unexhausted  contra  side  of  the  market. 
Nasdaq  believes  that  this  process 
provides  a  uniform  and  fair  method  to 
quickly  establish  reasonable  market 
maker  quotes  in  situations  where  no 
trading  interest  is  being  currently 
displayed. 

b.  Withdrawal  of  Quotations  for  Failure 
to  Maintain  a  Clearing  Relationship 

In  addition  to  changing  the  way 
SuperMontage  will  handle  exhausted 
quotes,  Nasdaq  also  proposes  to  alter  the 
designation  given  to  market  makers  that 
withdraw  from  the  market  based  on 
.  their  failure  to  maintain  a  clearing 
relationship.  Currently,  when  a  market 
maker  seeks  to  leave  the  market  because 
of  a  lack  of  a  clearing  relationship,  it  is 
placed  in  "excused  withdrawal"  status. 
In  that  status,  the  market  maker  is 
expected  not  to  enter  quotes  or  orders 
into  the  SuperMontage,  but  is  not 
technologically  prevented  from  doing 
so.  To  ensure  that  withdrawing  market 
makers  are  precluded  from  participating 
in  the  system  without  a  clearing 
relationship,  Nasdaq  proposes  3iat  such 
market  makers  have  their  system  status 
designated  as  "suspend."  Once  a  market 
maker  is  designated  in  the  system  as 
being  in  a  suspend  status, 
SuperMontage  would  be  able  to  prevent 
that  market  maker  from  placing  quotes 
or  orders  into  the  system.  Once  the 
market  maker  regains  a  clearing 
relationship,  the  suspend  status  would 
be  lifted,  and  the  market  maker  would 
be  bee  to  participate  again.  Nasdaq 
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believes  that  this  proposal  should 
enhance  the  integrity  of  the  system  and 
significantly  reduce  the  potential  for 
inappropriate  quoting  and  trading 
activity. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  provisions  of  section  15A(b)(6) 
of  the  Act.s  in  that  the  proposals  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  to  foster  cooperation  and 
coordination  with  person  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfiliBctiveness  of  die 
Proposed  Rule  Change  and  Tinung  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conmiission 
wiU: 

A.  by  order  approve  the  proposed  rule 
change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rude  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 


thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-01  and  should  be 
submitted  by  April  29,  2002. 

For  the  Ck>mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Mvgaret  H.  McFarUunl, 
Deputy  Secretary. 

[PR  Doc.  02-8366  Filed  4-5-02;  8:45  am] 
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COMMISSION 
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2002-10] 

Salf-R«gulaftory  Organizations;  Notica 
of  FHIng  and  Immadlata  Effacdvanaaa 
of  Propoaad  Rule  Change  and 
Amandmant  No.  1  Thereto  by  the 
Pacific  Exchange,  Inc.  Relating  to  the 
Addition  of  a  Surcharge  Fee  for  the 
Automatic  Execution  of  Broker-Dealer 
Orders 

March  27.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  February 
4,  2002,  the  Pacific  Exchange,  Inc. 
("Exchange"  or  "PCX")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  in  below,  which  Items  have  been 
prepared  by  the  PCX.  On  March  21, 
2002,  the  PCX  submitted  Amendment 
No.  1  to  the  proposed  rule  change.^  The 


» 15  U.S.C  78o-3(bK6). 


•17CFR20O.3O-3(a)(12). 

M5U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

» See  letter  from  Qndy  L.  Sink,  Senior  Attorney, 
PCX.  to  Nancy  ).  Sanow.  Assistant  Director. 
Division  of  Market  Regulation  ("Division"], 
Commission,  dated  March  20,  2(M2  ("Amendment 
No.  1").  In  Amendment  No.  1.  the  PCX  elaborated, 
in  detail,  on  the  purpose  for  the  proposed  rule 
change.  The  changes  made  by  Amendment  No.  1 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  modify  its 
Schedule  of  Fees  and  Charges  by  adding 
a  surcharge  fee  for  the  automatic 
execution  of  broker-dealer  orders. 

The  text  of  the  proposed  rule  change, 
as  amended,  is  available  at  the  PCX  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change,  as  amended,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  simmiaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  adopt  a 
$0.45  per  contract  surcharge  fee  for  all 
broker-dealer  orders  *  executed  via  the 
Exchange's  automatic  execution  system 
("Auto-Ex").  On  November  6,  2001,  the 
Commission  approved  a  PCX  rule 
change  proposal  to  permit  broker-dealer 
orders  to  be  executed  on  Auto-Ex.  ^  The 
November  6,  2001  Rule  Change  was 
implemented  on  an  issue-by-issue  basis, 
subject  to  the  approval  of  the  Options 
Floor  Trading  Committee." 

The  Exchange  proposes  to  implement 
a  $0.45  per  contract  surcharge  on  all 
trades  executed  pursuant  to  this 


have  been  incorporated  into  this  notice.  For 
purposes  of  calculating  the  60-day  period  within 
which  the  Commission  may  summarily  abrogate  the 
proposed  rule  change  under  Section  19(b)(3)(C)  of 
the  Act,  the  Commission  considers  that  period  to 
commence  on  March  21,  2002,  the  date  the  PCX 
filed  Amendment  No.  I.  See  15  U.S.C.  78s(b)(3)(C). 

*  A  broker-dealer  order  is  an  order  for  the  account 
of  a  registered  broker-dealer. 

'  See  Securities  Exchange  Act  Release  No.  45032 
(November  6,  2001),  66  PR  57145  (November  14, 
2001)  (SR-PCX-2000-05)  (approving  portion  of 
proposal  that  allowed  for  orders  for  the  account  of 
broker-dealers  to  be  executed  on  Auto-Ex  on  an 
issue-by-issue  basis)  ("November  6,  2001  Rule 
Change"). 
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proposed  rule  change,  as  amended.  The 
Exchange  represents  that,  imder  this 
proposal,  all  trades  executed  via  Auto- 
Ex  on  behalf  of  broker-dealers  will  be 
uniformly  assessed  the  fee.  The 
Exchange  also  represents  that  the 
surcharge  for  automatic  execution  of 
broker-dealer  orders  will  only  be 
charged  to  member  firms.  The  Exchange 
asserts  that  these  firms  will  be  assessed 
the  fee  monthly.  The  Exchange 
represents  that  bills  will  be  issued  to 
these  firms  approximately  five  days 
after  the  end  of  each  trade  month.  The 
Exchange  asserts  that  the  stircharge  will 
not  apply  to  non-members. 

The  Exchange  represents  that  the 
November  6,  2001  Rule  Change  to  Auto- 
Ex  extends  the  benefits  of  automatic 
execution  to  broker-dealers.^  The 
Exchange  asserts  that  such  change 
provides  instant  execution  without  the 
need  for  a  floor  broker.  The  Exchange 
represents  that  the  fast  turnaround  time 
minimizes  the  possibility  that  the 
market  will  move  away  from  the 
prevailing  quote.  The  Exchange  asserts 
that  broker-dealers  who  want  to  access 
the  PCX's  markets,  but  who  do  not  want 
to  pay  the  surcharge,  can  send  their 
orders  to  the  PCX  for  manual  execution 
by  Floor  Brokers.  The  Exchange 
believes,  however,  that  the  benefits  of 
automatic  execution  outweigh  the 
burden  of  paying  the  surcharge. 

j  The  Exchange  represents  that  broker- 
aealer  orders  that  are  automatically 
executed  on  Auto-Ex  are  not  subject  to 
brokerage  fees  that  would  otherwise  be 
imposed  by  PCX  members.  The 
Exchange  believes  that  the  floor 
brokerage  fees  on  broker-dealer  order 
executions  are  generally  comparable  to 
the  proposed  surcharge  amount.  The 
Exchange  represents  that  broker-dealer 
orders  routed  to  Floor  Broker  Hand  Held 
Terminals  are  not  subject  to  the 
surcharge.  The  Exchange  asserts  that  the 
surcharge  is  in  addition  to  existing  fees. 
I  The  Exchange  represents  that  the  fee 
will  recoup  costs  associated  with 
developing  the  new  feature  allowing 
automatic  execution  of  broker-dealer 
orders  in  designated  option  issues.  The 
Exchange  asserts  that  the  costs  required 
to  allow  its  Pacific  Options  Exchange 
Trading  System  ("POETS")  to  accept 
and  execute  these  orders  included  an 
extensive  system  design  change, 
programming  and  testing,  and  that 
billing  programming  was  also  required. 
The  Exchange  believes  the  fee  is 
reasonable. 


'  The  Exchange  represents  that,  previously,  these 
lenefits  were  only  available  to  public  customers. 


2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change,  as  amended,  is  consistent 
with  section  6  of  the  Act.^  in  general, 
and  with  section  6(b)(4)  of  the  Act.^  in 
particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change,  as  amended,  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change, 
as  amended,  has  become  effective 
pursuant  to  section  19(b)(3)(A)(ii)  of  the 
Act  1°  and  subparagraph  (f)(2)  of  Rule 
19b-4  "  thereunder,  because  it 
establishes  or  changes  a  due.  fee.  or 
other  charge.  At  any  time  within  60 
days  of  March  21.  2002.  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


» 15  U.S.C.  78f. 
<>15  U.S.C.  78fnj)(4). 
1015U.S.C.  78s(b)(3)(A)(ii). 
"  17  CFR  240.19b-4(f)(2). 
"Seel5U.S.C.  78(bK3)(C). 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in    " 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No.  SR- 
PCX-2002-10  and  should  be  submitted 
by  April  29,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.!* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  02-8368  Filed  4-5-02;  8:45  am) 

BILUNG  CODE  801(M)1-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-2002-11843] 

National  Environmental  Policy  Act: 
Coast  Guard  Procedures  for 
Categorical  Exclusions 

AGENCY:  Coast  Guard,  DOT. 

action:  Notice  of  agency  policy;  request 

for  comment. 

summary:  The  Coast  Guard  proposes  to 
revise  its  list  of  agency  actions  that  we 
have  determined  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  and,  thus,  are 
categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  assessment  or 
environmental  impact  statement  under 
the  National  Enviroiunental  Policy  Act 
(NEPA).  Consistent  with  the  Coimcil  on 
Environmental  Quality's  regulations  for 
implementing  the  procedural  provisions 
of  NEPA,  the  Coast  Guard  has 
periodically  reviewed  its  NEPA 
implementing  procedures  and  has 
determined  that  it  was  necessary  to 
clarify  some  existing  categorical 
exclusions  (CEs)  to  prevent 
misinterpretation  and  to  create  new  CEs 
to  reduce  excessive  and  needless 
paperwork  for  actions  that  have  proven 
to  have  no  potential  for  significant 
impacts.  The  purpose  of  this  notice  is  to 
provide  the  public  an  opportunity  to 
comment  on  the  proposed  changes  to 
our  list  of  categorical  exclusions. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  May  8,  2002. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
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entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-2002-11843),  U.S. 
Department  of  Transportation,  room  PLr- 
401 ,  400  Seventh  Street  SW., 
Washington.  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

In  choosing  among  these  means, 
please  give  due  regard  to  the  recent 
difficidties  and  delays  associated  with 
delivery  of  mail  through  the  U.S.  Postal 
Service  to  Federal  facilities. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  this  notice, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m..  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kebby  Kelley,  Office  of  Civil 
Engineering,  Environmental 
Management  Division,  U.S.  Coast 
Guard,  Headquarters,  202-267-6034  or 
via  e-mail  at  kkelley®comdt. uscg.mil. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Commeiits 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  comments.  Persons 
submitting  comments  should  please 
include  their  name  and  address,  and 
identify  the  docket  number  (USCG- 
2002-11843).  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  The  Coast  Guard  will 


consider  all  comments  received  during 
the  comment  period. 

Background 

The  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.) 
established  the  Coimcil  on 
Environmental  Quality  (CEQ).  NEPA 
and  CEQ  regulations  (40  CFR  parts 
1500-1508)  establish  a  broad  national 
policy  which  encourages  and  promotes 
productive  harmony  between  man  and 
his  environment  and  provides  policies 
and  goals  to  ensure  that  environmental 
considerations  and  associated  public 
concerns  are  given  careful  weight  in  all 
decisions  of  the  Federal  government. 

Section  102  of  NEPA  (42  USCS  4332) 
and  40  CFR  1507.3  require  Federal 
agencies  to  develop  and,  as  needed, 
revise  implementing  procediues 
consistent  with  NEPA  and  the  CEQ 
regulations.  Additionally,  40  CFR 
1500.4  and  1500.5  require  Federal 
agencies  to  use  categorical  exclusions 
(CEs)  to  reduce  excessive  paperwork 
and  reduce  delay. 

To  determine  whether  improvements 
are  needed  in  its  list  of  agency  actions 
that  we  have  determined  are 
categorically  excluded  from  further 
NEPA  environmental  impact  analysis, 
the  Coast  Guard  periodically  reviews  its 
list.  For  references  to  some  of  these 
reviews  in  the  Federal  Register,  see  59 
FR  3152,  January  20,  1994;  59  FR  38654; 
July  29, 1994;  and  61  FR  13563,  March 
27, 1996.  This  list  of  CEs  is  contained 
in  section  2.B.2,  figure  2-1,  of  the 
"Coast  Guard  National  Environmental 
Policy  Act  (NEPA)  hnplementing 
Procedures  and  Policy  for  Considering 
Environmental  Impacts,"  (Commandant 
Instruction  M16475.1D). 

During  the  most  recent  review,  NEPA- 
related  information  in  our  project 
administrative  records  was  examined  to 
determine  whether  the  current  CEs  were 
being  applied  consistently  and 
appropriately.  Areas  of  confusion  or 
misinterpretation  were  identified  for 
further  evaluation.  Also,  the  Coast 
Guard  evaluated  whether  new  CEs 
would  be  appropriate  to  further  reduce 
needless  paperwork  and  delay. 

Where  areas  of  confusion  or 
misinterpretation  with  the  existing  CEs 
were  identified,  the  USCG  evaluated 
whether  the  situation  could  be  resolved 
through  improvements  in  internal 
guidance,  modifications  to  the  existing 
CEs,  or  the  development  of  new  CEs. 
Evaluations,  in  these  cases  included 
both  an  examination  of  the 
administrative  record,  as  well  as 
experiences  of  expert  staff  in  working 
with  the  existing  CEs.  Modifications  of 
existing  CEs  and  new  CEs  have  been 
proposed  where  appropriate  to  resolve 


areas  of  confusion  or  misinterpretation 
of  the  existing  CE  list. 

The  need  for  other  new  CEs  was 
identified  by  examination  of 
Environmental  Assessments  (EAs),  and 
associated  Findings  of  No  Significant 
Impact  (FONSI's)  for  similar  or  like 
actions.  Where  it  was  found  that  EAs 
with  FONSI's  existed  for  many  similar 
or  like  actions,  a  new  CE  has  been 
proposed.  The  working  group  also 
received  input  from  other  Coast  Guard 
staff  as  to  actions  that  were  not 
currently  categorically  excluded  but 
should  be  based  on  their  experience  that 
such  projects  normally  had  no 
simificant  environmental  impacts. 

The  working  group  determmed  that 
new  CEs  were  needed  for  several 
categories  of  Coast  Guard  personal  and 
real  property  actions.  The  working 
group  then  benchmarked  the  our  CEs 
against  those  of  the  General  Services 
Administration  (GSA)  as  the  expert 
agency  in  terms  of  personal  and  real 
property  management  for  the  Fedwal 
government.  Since  other  new  CEs 
involved  Coast  Guard  operations,  the 
working  group  used  the  Department  of 
the  Navy  as  a  benchmark  because  many 
of  the  Navy's  actions  are  similar 
operationdly,  albeit  at  a  much  larger 
scale.  Coast  Guard  CEs  were  then 
developed  to  address  Coast  Guard 
actions. 

Finally,  one  new  and  one  revised  CE 
for  regulatory  actions  were  proposed. 
The  new  regulatory  CE  was  proposed  for 
regulatory  actions  mandated  by 
Congress  for  the  improvement  or 
protection  of  the  environment.  The 
working  group  found  that  the  Coast 
Guard  had  multiple  EAs  with  FONSIs 
for  regulations  of  this  type,  and,  after 
reviewing  the  regulations  and  their 
environmental  aspects,  they  determined 
that  these  types  of  actions  do  not 
normally  have  significant  effects  either 
individually  or  cumulatively  on  the 
human  environment. 

The  recommended  list  of  new  and 
modified  CEs  developed  by  the  working 
group  was  then  extensively  reviewed 
within  the  Coast  Guard.  This  draft  list 
was  then  also  reviewed  by  and 
discussed  with  CEQ.  Further  revisions 
were  made  based  on  CEQ  comments. 
The  draft  list  is  available  in  the 
appendix  to  this  notice  that  will  also  be 
available  in  the  docket  (as  indicated 
under  ADDRESSES).  It  is  now  being 
offered  for  public  comment. 

After  receipt  of  public  comment,  CEQ 
will  conduct  their  final  review.  The 
USCG  will  then  incorporate,  as 
necessary,  any  public  or  CEQ  conunents 
prior  to  finalizing  and  publishing  the 
final  list  of  USCG  new  and  modified 
CEs  in  the  Federal  Register. 
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Our  proposed  revisions  to  Section 
2.B.2,  Figure  2-1,  of  M16475.1D, 
entitled,  "Coast  Guard  Categorical 
Exclusions"  consist  of  three  related 
pafts.  The  first  part  is  a  non-substantive 
administrative  reorganization  of  the 
Coast  Guard's  CEs  to  group  CEs  for  like 
actions  together  imder  an  appropriate 
general  heading.  The  second  part  is  a 
proposed  revision  requiring  that  a 
written  Categorical  Exclusion 
Determination  (CED)  be  prepared  for  the 
administrative  record  whenever  a  CE 
calls  for  the  preparation  of  a  written 
environmental  checklist  (checklist).  The 
third  part  is  a  substantive  addition  of 
new  and  modified  CEs. 

A  CED  is  a  1-  or  2-page  Coast  Guard 
document  that  states  the  Coast  Guard 
project  being  proposed  and  the  CE  that 
is  applicable.  Our  administrative 
procedures  (contained  in  the 
Commandant  Instruction  M16475.1 
series)  require  that  the  applicability  of 
each  CE  be  examined  for  extraordinary 
circumstances  for  each  specific  action. 
The  checklist  is  a  tool  that  is  designed 
to  assist  us  in  determining  whether 
there  are  any  extraordinary 
circumstances  that  might  require 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  or  an  EA. 

The  NEPA  regulations  require 
agencies  to  consider  extraordinary 
circimistances  and  to  define  categories 
of  agency  actions  that  do  not  have  the 
potential  for  significant  impacts  (that  is, 
categorically  excluded  actions); 
however,  they  do  not  require  that  such 
consideration  of  extraordinary 
circiunstances  or  agency  use  of  CEs  be 
documented.  (Thus,  both,  the  CED  and 
the  checklist  are  internal  Coast  Guard 
administrative  requirements  to  ensure 
that  the  potential  for  impacts  on  the 
human  environment  are  given  adequate 
consideration  in  proposed  Coast  Guard 
actions  and  are  not  required  by  NEPA 
law  or  regulation.)  We  are  proposing 
that  a  CED  be  prepared  whenever  a 
checklist  is  required  for  a  Coast  Guard 
CE.  Currently,  checklists  are  required 
for  those  CEs  covering  actions  which 
experience  has  shown  could  be  likely  to 
occasionally  involve  imusual 
circumstances  that  might  make  the  CE 
inappropriate  in  certain  instances. 

Our  CE  revision  also  proposes  new 
and  modified  CEs,  the  majority  of  which 
address  real  and  personal  property 
actions.  A  few  additional  modifications 
and  new  CEs  are  proposed  for  certain 
Coast  Guard  operations,  specific  Coast 
Guard  environmental  studies,  and  two 
types  of  Coast  Guard  regulatory  actions. 

These  proposed  new  and  modified 
CEs  represent  actions  that,  based  on  our 
past  experience  with  similar  actions,  do 
not  normally  require  an  EA  or  EIS 


because  they  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  We  propose 
CEs  for  certain  situations  in  which  the 
Coast  Guard  acquires,  or  arranges  for 
permitted  use  of,  property.  At  the  time 
of  acquisition  or  arrangement  for 
permitted  use  of  the  property,  we  will 
use  our  Environmental  Analysis 
Checklist  to  determine  whether  a  CE  is 
appropriate  or  if  an  EIS  or  EA  is 
required.  If  a  CE  is  appropriate,  the 
USCG  will  prepare  a  written  CED. 

If,  in  the  future,  the  Coast  Guard 
determines  the  need  to  change  the  use 
of  the  property,  we  will  conduct  the 
appropriate  NEPA  analysis  and 
prepared  the  documentation — either 
another  CE,  an  environmental 
assessment,  or  an  environmental  impact 
statement  on  the  proposed  new  use.  The 
earlier  acquisition  or  permit  use 
arrangement  for  the  property  will  not 
infiuence  the  subsequent  enviromnental 
analysis  and  documentation,  including 
the  need  to  use  the  property  for  the 
proposed  new  use,  the  consideration  of 
alternatives,  or  selection  of  the  preferred 
alternative. 

Synopsis  of  Proposed  Changes 

The  proposed  general  changes  to  the 
current  Coast  Guard  CEs  are  that  the  CEs 
will  be  reorganized  by  action  type  as 
Administrative  Actions,  Real  and 
Personal  Property  Actions,  Training 
Actions,  Operational  Actions,  Special 
Studies,  Bridge  Administration  Actions, 
and  Regulatory  Actions.  Additionally, 
all  CEs  requiring  an  enviroimiental 
checklist  will  also  require  a  CED. 

Specific  changes  to  our  current  CEs 
involve  the  proposed  new  or  amended 
CEs  listed  in  the  appendix  to  this  notice. 
In  the  appendix,  the  proposed  new  CEs 
and  the  proposed  modified  language  of 
existing  CEs  are  shown  in  italics.  Where 
a  change  to  the  CEs  involves  deletion  of 
text,  that  text  will  be  shown  in  brackets 
("[]").  Existing  Coast  Guard  CEs  that 
remain  unchanged  are  not  included  in 
the  appendix. 

This  notice  provides  the  public 
opportunity  to  conunent  on  the 
proposed  changes  to  the  Coast  Guard's 
CEs.  All  comments  on  the  proposed 
changes  will  be  considered  in  preparing 
the  final  version  of  Figure  2-1  of 
.  Commandant  Instruction  M16475.1D. 
The  Coast  Guard  encourages  full  public 
participation  during  this  comment 
period. 


Dated:  April  1,  2002. 
R.F.  Silva, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Systems,  "Chief  Engineer". 

Appendix  to  National  Environmental 
Policy  Act:  Coast  Guard  Procedures  for 
Categorical  Exclusions  Notice  of 
Agency  Policy  and  Request  for 
Conunents* 

1.  Administrative  Actions: 

a.  Personnel  and  other  administrative 
actions  associated  with  consolidations, 
reorganizations,  or  reductions  in  force 
resulting  from  identified  inefficiencies, 
reduced  personnel  or  funding  levels,  skill 
imbalances,  or  other  similar  causes. 
(Checklist  and  CED  required.) 

b.  Approval  of  recreational  activities  or 
events  (such  as  a  USCXJ  unit  picnic)  (which 
do  not  involve  significant  physical  alteration 
of  the  environment,  increased  disturbance  by 
humans  of  sensitive  natural  habitats,  or 
disturbance  of  historic  properties,  and  which 
do  not  occur  in,  or  adjacent  to,  areas 
inhabited  by  threatened  or  endangered 
species.  (Checklist  required  unless  the 
activity  will  take  place)  at  a  location 
developed  or  created  for  that  type  of  activity.) 

2.  Real  and  Personal  Property  Related 
Actions  (where  the  term  "real  property"  is 
used  throughout  this  section,  it  means  real 
and  any  related  personal  property — and  the 
term  "related  personal  property"  means 
personal  property  that  is  an  integral  part  of 
the  subject  real  property  and  removal  of  the 
personal  property  would  significantly 
diminish  the  economic  value  of  the  subject 
real  property): 

a.  The  initial  lease  of  or  grant  of  an 
easement  interest  in.  Coast  Guard-controlled 
real  property  to  a  non-Federal  party,  or  the  ' 
amendment,  renewal,  or  termination  of  such 
lease  or  easement  interest,  where  the 
reasonably  foreseeable  real  property  use  will 
not  change  significantly  and  is  similar  to 
existing  uses.  (Checklist  and  CED  required). 

b.  The  grant  of  a  license,  to  a  non-Federal 
party,  to  perform  specified  acts  upon  Coast 
Guard-controlled  real  property,  or  the 
amendment,  renewal,  or  termination  of  such 
license,  where  the  proposed  real  property  use 
is  similar  to  existing  uses.  (Checklist  and  CED 
required.) 

c.  Allowing  another  Federal  agency  to  use 
Coast  Guard-controlled  real  property  under  a 
permit,  use  agreement  or  similar 
arrangement,  or  the  amendment,  renewal,  or 
termination  of  such  permit  or  agreement 
where  real  property  use  is  similar  to  existing 
uses.  (Checklist  and  CED  required.) 

d.  The  lease  of  a  Coast  Guard-controlled 
historic  lighthouse  property  to  a  non-Federal 
party  as  outlined  in  thS  Programmatic 
Memorandum  of  Agreement  between  the 
Coast  Guard,  Advisory  Council  on  Historic 
Preservation,  and  the  National  Conference  of 
State  Historic  Preservation  Officers. 
/Checklist  and  CED  required.) 

e.  Acquisition  of  real  property  (including 
fee  simple  estates,  leaseholds,  and 
easements),  improved  or  unimproved,  and 
related  personal  property  from  a  non-Federal 
party,  by  purchase,  lease,  donation  or 
exchange  where  the  proposed  real  property 
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use  is  similar  to  existing  uses  for  the 
foreseeable  future  (acquisition  through 
condemnation  not  covered).  (Checklist  and 
CED  required). 

f.  Acquisition  of  real  property  and  related 
personal  property,  through  transfer  of 
administrative  control,  from  another 
Department  of  Transportation  (DOT) 
component  or  another  Federal  agency  to  the 
Coast  Guard  where  title  to  the  property 
remains  with  the  United  States,  including 
transfers  made  pursuant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  Pub. 
L.  101-510.  as  amended  (10  U.S.C.  2687 
note),  where  the  proposed  Coast  Guard  real 
property  use  is  similar  to  existing  uses. 
(Checklist  and  CED  required). 

g.  Coast  Guard  use  of  real  property  under 
the  administrative  control  of  another  DOT 
component  or  another  Federal  agency 
through  a  permit,  use  agreement  or  similar 
arrangement  where  the  proposed  real 
property  use  is  similar  to  existing  uses. 
(Checklist  and'CED  required). 

h.  USCG  new  construction  upon,  or 
improvement  of.  land  where  all  of  the 
following  conditions  are  met  (Checklist  and 
CED  required): 

•  The  structure  and  proposed  use  are 
substantially  in  compliance  with  prevailing 
local  planning  and  zoning  standards. 

•  The  site  is  on  heavily  developed 
property  and/or  located  on  a  previously 
disturbed  site  in  a  developed  area; 

•  The  proposed  use  will  not  substantially 
increase  the  number  of  motor  vehicles  at  the 
facility;  and. 

•  The  site  and  scale  of  construction  are 
consistent  with  those  of  existing  or  adjacent 
or  nearby  buildings. 

i.  Real  property  inspections  for  compliance 
with  deed  or  easement  restrictions. 

j.  Transfer  of  administrative  control  over 
real  property,  from  the  Coast  Guard  to 
another  Department  of  Transportation  (DOT) 
component  or  another  Federal  agency  (title  to 
the  property  remains  with  the  United  States), 
that  results  in  no  immediate  change  in  use 
of  the  property.  (Checklist  and  CED  required.) 

k.  Determination  by  the  Coast  Guard  that 
real  property  is  excess  to  its  needs,  pursuant 
to  the  Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C.  471  et  seq.j, 
and  the  subsequent  reporting  of  such 
determination  to  the  Administrator  of  the 
General  Services  Administration  or  the 
subsequent  filing  of  a  notice  of  intent  to 
relinquish  lands  withdrawn  or  reserved  from 
the  public  domain  with  the  Bureau  of  Land 
Management,  Department  of  Interior,  in 
accordance  with  43  CFR  Part  2370.  (Checklist 
and  CED  required). 

1.  Congressionally  mandated  conveyance  of 
Coast  Guard  controlled  real  property  to 
another  Federal  agency  or  noh-Federal  entity. 
(Checklist  and  CED  required.) 

m.  Relocation  of  Coast  Guard  personnel 
into  existing  Federally  owned  or  leased  space 
where  use  does  not  change  substantially  and 
any  attendant  modifications  to  the  facility 
would  be  minor. 

n.  Decisions  to  temporarily  or  permanently 
decommission,  disestablish,  or  close  Coast 
Guard  shore  facilities  including  any  follow 
on  connected  protection  and  maintenance 
needed  to  maintain  the  property  until  it  is  no 


longer  under  Coast  Guard  control.  (Checklist 
and  CED  Required). 

o.  Demolition  of  buildings,  stniciures,  or 
fixtures  and  disposal  of  subsequent  building, 
structure,  or  fixture  waste  materials. 
(Checklist  and  CED  required). 

p.  Determination  by  the  Coast  Guard  that 
Coast  Guard  controlled  personal  property, 
including  vessels  and  aircraft,  is  "excess 
property. "  as  that  term  is  defined  in  the 
Federal  Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C.  472(e)).  and  any 
subsequent  transfer  of  such  property  to 
another  Federal  agency's  administrative 
control,  or  conveyance  of  the  United  States' 
title  in  such  property  to  a  non-Federal  entity. 
(Checklist  and  CED  required). 

q.  Minor  renovations  and  additions  to 
buildings,  roads,  airfields,  grounds, 
equipment,  and  other  facilities  that  do  not 
result  in  a  change  in  functional  use  of  the 
real  property,  [a  historically  significant 
element,  or  historically  significant  setting] 
(e.g.,  realigning  interior  spaces  of  an  existing 
building,  extending  an  existing  roadway  in  a 
developed  area  a  short  distance,  installing  a 
small  antenna  on  an  already  existing 
antenna  tower,  adding  a  small  storage  shed 
to  existing  building,  etc.)  (Checklist  and  CED 
required.) 

T.  Installation  of  devices  to  protect  human 
or  animal  life,  such  as  raptor  electrocution 
prevention  devices,  fencing  to  restrict 
wildlife  movement  on  to  airfields,  and 
fencing  and  grating  to  prevent  accidental 
entry  to  hazardous  areas.  (Checklist  and  CED 
required.) 

3.  Training: 

a.  Defense  preparedness  training  and 
exercises  conducted  on  Coast  Guard- 
controlled  property  that  do  not  involve 
undeveloped  property,  or  increased  noise 
levels  over  adjacent  property  and  involve  a 
limited  number  of  personnel,  such  as 
exercises  involving  primarily  electronic 
simulation  or  command  post  personnel. 
(Checklist  and  CED  required.) 

4.  Operational  Actions: 

a.  Realignment  or  initial  homeporting  of 
mobile  assets,  including  vessels  and  aircraft, 
to  existing  operational  facilities  that  have  the 
capacity  to  accommodate  such  assets  or 
where  supporting  infrastructure  changes  will 
be  minor  in  nature  to  perform  as  new 
homeports  or  for  repair  and  overhaul.  Note: 
If  the  realignment  or  homeporting  would 
result  in  more  than  a  one  for  one 
replacement  of  assets  at  an  existing  facility, 
then  the  checklist  required  for  this  CE  must 
specifically  address  whether  such  an  increase 
in  assets  could  trigger  the  potential  for 
significant  impacts  to  protected  species  or 
habitats  before  use  of  the  CE  can  be 
approved.)  Checklist  and  CED  required.) 

5.  Special  Studies: 

a.  Environmental  site  characterization 
studies  and  environmental  monitoring, 
including  siting,  construction,  operation,  and 
dismantling  or  closing  of  characterization 
and  monitoring  devices.  Such  activities 
include,  but  are  not  limited  to: 

•  Geological,  geophysical,  geochemical, 
and  engineering  surveys  and  mapping, 
including  the  establishment  of  survey  marks; 

•  Installation  and  operation  of  field 
instruments,  such  as  stream-gauging  stations 


or  flow-measuring  devices,  telemetry  systems, 
geochemical  monitoring  tools,  and 
geophysical  exploration  tools; 

•  Drilling  of  wells  for  sampling  or 
monitoring  of  groundwater,  well  logging,  and 
installation  of  water-level  recording  devices 
in  wells; 

•  Aquifer  response  testing; 

•  Installation  and  operation  of  ambient  air 
monitoring  equipment; 

•  Sampling  and  characterization  of  water, 
soil  rock,  or  contaminants; 

•  Sampling  and  characterization  of  water 
effluents,  air  emissions,  or  solid  waste 
streams; 

•  Sampling  of  flora  or  fauna; 

•  Archeological,  historic,  and  cultural 
resource  identification  and  evaluation 
studies  in  compliance  with  36  CFR  part  800 
and  43  CFR  part  7. 

•  Data  gathering,  information  gathering, 
and  studies  that  involve  no  physical  change 
to  the  environment.  Examples  include 
topographic  surveys,  bird  counts,  wetland 
mapping,  and  other  inventories. 

6.  Regulatory  Actions: 

a.  Regulations  concerning  vessel  operation 
safety  standards  (e.g.,  regulations  requiring: 
certain  boaters  to  use  approved  equipment 
which  is  required  to  be  installed,  such  as  an 
ignition  cut-off  switch,  or  carried  on  board, 
such  as  personal  flotation  devices  (PFDs), 
and/or  stricter  blood  alcohol  concentration 
(BAG)  standards  for  recreational  boaters, 
etc.).  equipment  approval,  and/or  equipment 
carriage  requirements  (e.g..  personal  flotation 
devices  (PFDs)  and  visual  distress  signals 
(VDS)). 

b.  Congressionally  mandated  regulations 
designed  to  improve  or  protect  the 
environment  (e.g.,  regulations  implementing 
the  requirements  of  the  Oil  Pollution  Act  of 
1990,  such  as  those  requiring  vessels  to  have 
the  capability  to  transmit  and  receive  on 
radio  channels  that  would  allow  them  to 
receive  critical  safety  and  navigation 
warnings  in  U.S.  waters,  regulations  to 
increase  civil  penalties  against  persons 
responsible  for  the  discharge  of  oil  or 
hazardous  substances  into  U.S.  waters,  etc.). 
(Checklist  and  CED  required). 

•  Note  to  Appendix:  Specific  changes  to 
our  current  Categorical  Exclusions  (CEs) 
involve  the  proposed  new  or  amended  CEs 
listed  in  this  appendix.  The  proposed  new 
CEs  and  the  proposed  modified  language  of 
existing  CEs  are  shown  in  italics.  Proposed 
deleticfti  of  text  is  shown  in  brackets  ("11"). 
Existing  Coast  Guard  CEs  that  remain 
unchanged  are  not  included  in  this  appendix. 

[FR  Doc.  02-8440  Filed  4-5-02;  8:45  am] 
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summary:  The  U.S.  Department  of 
Transportation's  (DOT)  Federal  Transit 
Administration  (FTA)  annoxmces  the 
solicitation  of  grant  proposals  for  Fiscal 
Years  (FY)  2002  and  2003  funding 
provided  under  the  Job  Access  and 
Reverse  Commute  (JARC)  grant  program, 
as  authorized  imder  Section  3037  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21).  The  FY  2002  DOT 
Appropriations  Act  provides  $125 
million  for  the  JARC  Program,  the 
guaranteed  funding  level  under  TEA- 
21.  In  the  FY  2002  Conference  Report 
the  appropriators  indicated  their  desire 
for  $109,339,000  of  this  amount  to  be 
awarded  to  specified  States  and 
localities.  These  congressionally- 
specified  areas  were  included  in  FTA's 
2002  Annual  Apportionment  Notice, 
published  in  the  Federal  Register  on 
January  2.  2002.  That  notice  can  be 
found  at:  http://www.fta.dot.gov/library/ 
IegaI/federaIregister/2002/frl202a.pdf. 
States,  localities,  and  private  nonprofit 
agencies  listed  in  the  report,  along  with 
States,  localities,  and  private  nonprofit 
agencies  not  so  listed,  must  follow  the 
application  procedures  provided  in  this 
notice  to  apply  for  JARC  funding.  The 
guaranteed  funding  level  for  the  JARC 
program  is  $150  million  for  fiscal  year 
2003,  the  final  year  of  the  program 
under  FTA's  current  authorizing 
legislation.  This  announcement 
describes  the  conditions  under  which 
proposals  will  be  received  for  the  FY 
2002  and  FY  2003  JARC  competitive 
grant  program  and  the  criteria  that  FTA 
will  apply  in  evaluating  project 
proposals.  It  includes  all  of  the 
information  needed  to  apply  for  JARC 
competitive  grants. 

This  announcement  is  available  on 
the  U.S.  Department  of  Transportation's 
FTA  website  at:  http://www.fta.dot.gov/ 
wtw. 

DATES:  All  proposal  applications  for 
fimding  of  continuation  projects  must 
be  submitted  to  the  appropriate  FTA 
regional  office  (see  Appendix  B)  and  be 
received  no  later  than  Jime  7,  2002. 
Proposal  applications  for  new  projects 
must  be  submitted  no  later  than  July  8, 
2002,  but  applicants  must  notify  the 
appropriate  regional  office  of  their 
intent  to  apply  for  funding  no  later  than 
Jime  7,  2002.  The  60-day  deadline  will 
allow  FTA  to  inform  Congress  of 
demands  for  FY  2003  funds  before 
deliberation  on  FTA's  fiscal  year  2003 
budget.  The  selection  of  projects  to  be 
funded  will  be  announced  upon 
completion  of  the  evaluation  process. 
FOR  FURTHER  INFORMATION  CONTACT:  the 
appropriate  FTA  Regional 
Administrator  (see  Appendix  B)  for 
proposal-specific  information  and 


issues.  For  general  program  information, 
contact  Sue  Masselink,  Office  of 
Program  Management,  (202)  366-2053, 
email  sue.masselink@fta.dot.gov.  A  TDD 
is  available  at  1-800-877-8339  (TDD/ 
FIRS).  Comments  or  questions  related  to 
this  notice  may  be  mailed,  faxed,  or 
electronically  submitted  to  Sue 
Masselink.  Federal  Transit 
Administration,  Room  9315,  400  7th 
Street,  SW.,  Washington,  DC  20590: 
FAX  (202)  366-7951;  email: 
sue.masselink@fta.dot.gov. 
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I.  Fiscal  Years  2002  and  2003  Program 
Highlights 

A.  Projects  for  Congressionally- 
Designated  Areas 

Applicants  for  JARC  projects  in 
congressionally-designated  areas  must 
submit  applications  responding  to  the 
program  selection  criteria  and  will  be 
evaluated,  scored,  and  ranked  against  all 
other  applicants.  Consistent  with 
statutory  requirements  for  competitive 
selection  of  projects,  funds  will  be 
allocated  among  all  projects,  including 
those  in  congressionally-designated 
areas,  based  upon  their  ranking  in  the 
competitive  evaluation  process  and 
other  factors  as  set  forth  in  this  notice. 

B.  Multi-Year  Funding 

Because  recipients  of  JARC  funds 
have  expressed  the  need  for  multi-year 
fimding  through  the  early  stages  of 
project  implementation  and  because  FY 
2003  is  the  last  year  of  the  authorization 
period  for  the  JARC  program,  FTA  will 
consider  multi-year  funding.  To  give 
effect  to  this  new  policy,  FTA  will  give 
priority  to  funding  continuation  of 
previously  selected  projects.  FTA  is 


soliciting  applications  for  funding  from 
those  applicants  previously  fimded 
uinder  the  JARC  program,  as  well  as 
from  new  JARC  applicants.  Grantees 
may  apply  for  up  to  two  additional 
years  of  continuation  funding  beyond 
that  previously  approved.  Continuation 
does  not  include  expansion  of  services 
beyond  those  previously  funded. 
Expanded  services  will  be  treated  as 
new  projects.  Applicants  for  all  new 
projects,,  both  existing  JARC  recipients 
and  eligible  applicants  that  have^ot 
previously  been  awarded  JARC  funds, 
are  encouraged  to  apply  for  a  level  of 
funding  that  will  allow  them  to  sustain 
new  service  for  at  least  two  years. 

C.  New  Freedom  Initiative  Principles 

The  President  and  the  Federal 
Departments  are  moving  to  implement  a 
"New  Freedom"  Initiative,  the  intent  of 
which  is  to  tear  down  the  barriers  to 
-  equality  for  persons  with  disabilities 
that  remain  after  the  implementation  of 
the  Americans  with  Disabilities  Act.  As 
part  of  that  initiative,  the  President  is 
proposing  funding  in  FY  2003  to 
support  additional  transportation 
services  to  assist  persons  with 
disabilities  to  reach  jobs.  The  major  goal 
of  the  JARC  program  is  to  increase 
access  to  jobs  for  welfare  recipients  and 
other  low-income  individuals,  and 
persons  with  disabilities  are 
disproportionately  represented  among 
low-income  groups.  The  unemployment 
rate  for  Americans  with  disabilities 
hovers  at  aroimd  70  percent.  The  lack  of 
adequate  transportation  is  a  primary 
barrier  to  work  for  people  with 
disabilities;  one-third  of  people  with 
disabilities  report  that  transportation  is 
a  significant  problem. 

Accordingly,  area-wide  JARC 
Transportation  Plans  must  address  the 
mobility  needs  of  persons  with 
disabilities,  among  others,  in  reaching 
employment  sites  and  support  activities. 
Plans  previously  developed  that  did  not 
address  the  mobility  needs  of  persons 
with  disabilities  must  be  revised  to 
include  this  information.  Projects 
addressing  the  needs  of  persons  with 
disabihties  will  also  be  eligible  for  New 
Freedom  Initiative  funding  being 
proposed  by  the  Department  of 
Transportation  in  FY  2003,  subject  to 
these  funds  being  made  available  by 
Congress. 

D.  Automobile  Programs 

While  direct  funding  to  individuals 
for  private  automobile  owmership  and 
repair  is  not  eligible  under  the  program, 
funds  may  be  used  for  local  programs 
that  assist  individuals  in  acquiring  and 
maintaining  vehicles,  such  as  loan 
programs  that  help  low-income 
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individuals  purchase  vehicles.  Agencies 
that  receive  funding  for  such  projects 
must  ensxire  that  title  to  the  vehicles 
remains  with  the  funded  agency,  that 
the  vehicles  are  used  for  shared  rides, 
and  that  the  vehicles  are  used  for 
intended  purposes. 

E.  Pre-Award  Authority 

FTA  is  providing  pre-award  spending 
authority  for  this  program  which 
permits  successful  applicants  to  incur 
costs  on  eligible  projects  without 
prejudice  to  possible  Federal 
participation  in  the  cost  of  the 
project(s).  However,  in  exercising  pre- 
award  authority,  successful  applicants 
must  comply  with  all  Federal 
requirements.  Failure  to  do  so  will 
render  a  project  ineligible  for  FTA 
financial  assistance.  Successful 
applicants  must  consult  the  appropriate 
FTA  regional  office  regarding  the 
eligibility  of  the  project  for  future  FTA 
funds  or  the  applicability  of  the 
conditions  and  Federal  requirements. 
Pre-award  spending  authority  is 
provided  to  projects  selected  and 
announced  in  response  to  this  notice 
effective  December  18,  2001,  the  date  on 
which  the  Department  of  Transportation 
(DOT)  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  2002 
was  signed  into  law  by  President  Bush. 

F.  Electronic  Application 

An  electronic  application  for  FY 
2002/2003  proposals  is  posted  on  the 
FTA  website  at:  http://www.fta.dot.gov/ 
wtw/ ftagpa.html.  Applicants  may  input 
information  directly  without 
downloading  the  application. 

n.  General  Program  InfiDrmation 

A.  Authority. 

This  program  is  authorized  under 
Section  3037  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21). 

B.  Scope 

Improving  mobility  and  advancing 
economic  development  are  key  strategic 
goals  of  the  US  DOT.  Job  Access  funds 
help  improve  mobility  and  economic 
opportunity  for  welfare  recipients  and 
other  low-income  people  through  the 
provision  of  new  or  expanded 
transportation  service.  Reverse 
Commute  funds  help  improve  mobility 
to  suburban  employment  opportunities 
for  the  general  public,  including  welfare 
recipients  and  low-income  individuals. 

C.  Eligible  Applicants 

Local  agencies  and  authorities  and 
private  non-profit  organizations  are 
eligible  to  apply  for  JARC  Program 
funds.  Local  agencies  and  authorities 


include  states,  local  governments, 
metropolitan  planning  organizations, 
public  transit  agencies  and  tribal 
organizations. 

In  urbanized  areas  with  populations 
of  200,000  or  more,  MPOs  select  the 
applicant(s).  FTA  urges  MPOs  to 
designate  a  single  recipient  to  submit  a 
consolidated  application  in  these 
urbanized  areas. 

In  areas  with  populations  under 
200,000,  states  select  the  applicants.  For 
areas  with  populations  between  50,000 
and  200,000,  applications  forwarded  to 
the  state  for  selection  must  be  endorsed 
by  the  area  MPO  as  a  project  the  MPO 
would  be  willing  to  include  in  the 
Transportation  Improvement  Program  if 
the  projects  were  selected  for  funding. 
States  are  urged  to  serve  as  the 
designated  recipients  for  grants  to  small 
luhan  and  nonurbanized  areas.  The 
selected  grant  recipient  can  suballocate 
funds  to  other  project  participants. 

D.  Eligible  Projects 

Job  Access  and  Reverse  Commute 
Projects.  A  Job  Access  project  is  one  that 
provides  new  or  expanded 
transportation  service  designed  to  fill 
gaps  that  exist  for  welfare  recipients  and 
other  low-income  individuals  to  and 
from  jobs  and  other  employment-related 
services.  A  Reverse  Commute  project 
facilitates  the  provision  of  new  or 
expanded  public  mass  transportation 
services  for  the  general  public  from 
urban,  subiuban,  and  rural  areas  to 
suburban  work  sites.  Capital  and 
operating  costs  for  such  projects  are 
eligible.  Localities  have  wide  flexibility 
in  selecting  service  strategies  that  are 
appropriate  to  their  areas,  including  but 
not  limited  to: 

(a)  Late-night  and  weekend  service; 

(b)  guaranteed  ride  home  service; 

(c)  shuttle  service; 

(d)  expanding  fixed-route  mass  transit 
routes; 

(e)  demand-responsive  van  service; 

(f)  ridesharing  and  carpooling 
activities; 

(g)  bicycling;  and 

(h)  local  car  loan  programs  that  assist 
individuals  in  purchasing  and 
maintaining  vehicles  for  shared-rides 

Lead  applicants  submitting 
consolidated  applications  on  behalf  of  a 
number  of  subrecipients  may  apply  for 
program  administration  costs  of  up  to  10 
percent  of  the  grant  request. 

JARC  Program  funds  may  also  be  used 
for  promoting,  through  marketing 
efforts,  the: 

(a)  use  of  transit  by  workers  with  non- 
traditional  work  schedules; 

(b)  the  use  of  transit  voucher 
programs  by  appropriate  agencies  for 
welfare  recipients  and  other  low-income 
individuals; 


(c)  development  of  employer- 
provided  transportation  such  as 
shuttles,  ridesharing,  carpooling;  or 

(d)  use  of  transit  pass  programs  and 
benefits  under  Section  13  of  the  Internal 
Revenue  Code  of  1986. 

In  order  to  improve  customer  service 
and  operating  efficiency,  localities  are 
encouraged  to: 

(a)  establish  regional  mobility 
managers  or  transportation  brokerage 
activities; 

(b)  apply  Geographic  Information 
System  (GIS)  tools; 

(c)  implement  Intelligent 
Transportation  Systems  (ITS),  including 
customer  trip  information  technology; 

(d)  integrate  automated  regional 
public  transit  and  human  service 
transportation  information,  scheduling 
and  dispatch  functions;  and 

(e)  deploy  vehicle  position- 
monitoring  systems. 

E.  Ineligible  Costs 

1.  JARC  funds  may  not  be  used  for 
planning  or  coordination  activities. 
Metropolitan  and  Statewide  Planning 
funds  made  available  under  the  FTA 
Sections  5303  and  5313(b)  programs, 
FHWA  Metropolitan  Planning  Program 
(PL)  (23  U.S.C.  Section  134)  and  FHWA 
State  Planning  and  Research  Program 
(SPR)  (23  U.S.C.  Section  505)  funds  can 
be  used  to  fund  welfare  to  work 
transportation  plaiming  activities  at  a 
100  percent  Federal  share.  Other  funds, 
including  the  U.S.  Department  of  Health 
and  Human  Services'  Temporary 
Assistance  to  Needy  Families  (TANF) 
and  the  U.S.  Department  of  Labor's 
Welfare-to-Work  (WtW)  administrative 
funds  can  also  be  used  for 
transportation  planning  activities 
consistent  with  the  allowable  uses  of 
those  resources. 

2.  While  the  marketing  and  promotion 
of  transit  pass  programs  are  eligible 
expenses  under  the  JARC  Program, 
funding  individual  transit  passes  is  not 
an  eligible  expense.  Transit  passes  are 
eligible  expenses  under  Temporary 
Assistance  for  Needy  Families  (TANF) 
and  Welfare-to-Work  programs. 

3.  Additionally,  the  construction  of 
child  care  centers  and  other 
employment  support  facilities  at  transit 
hubs  are  not  eligible  for  JARC  Program 
grants.  Transit-oriented  construction 
activities  are  eligible  under  FTA's 
Section  5307,  Section  5309,  and  Section 
5311  grant  programs. 


F.  Cost  Sharing 

The  JARC  grant  program  is  intended 
to  fill  gaps  in  existing  services  and 
leverage  other  Federal,  state  and  local 
transportation  funding  to  address  the 
immet  needs  of  individuals  moving 
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from  welfare  to  work  and  other  low- 
income  individuals.  Neither  funds 
awarded  under  this  grant  program,  nor 
funds  used  to  match  the  grants,  can  be 
used  to  replace  any  existing  source  of 
funds. 

The  maximum  US  DOT  share  of  a 
grant  under  the  JARC  Program  may  not 
exceed  50  percent  of  the  total  project 
cost.  The  non-US  DOT  share  shall  be 
provided  in  cash  or  in  the  form  of  in- 
kind  services  that  have  a  discemable 
cash  value  that  is  directly  attributable  to 
the  service  to  be  provided.  If  funds  are 
matched  from  other  Federal  programs, 
the  funds  must  be  applied  directly  to 
project  expenses.  Revenues  from  service 
agreements  are  an  eligible  match,  but 
revenues  from  individual  fares  cannot 
be  used  as  matching  funds. 

Transportation — eligible  funding  from 
Federal  programs  other  than  the 
Department  of  Transportation  may  be 
used  to  match  US  DOT  funds.  These 
funds  include,  but  are  not  limited  to: 

a.  Temporary  Assistance  for  Needy 
Families  administered  by  the  U.S. 
Department  of  Health  and, Human 
Services; 

b.  Community  Services  Block  Grants 
(CSBG)  and  Social  Services  Block 
Grants  (SSBG)  administered  by  the  U.S. 
Department  of  Health  and  Human 
Services; 

c.  Workforce  Investment  and  Welfare- 
to-Work  (WtW)  formula  and  competitive 
grants  administered  by  the  U.S. 
Department  of  Labor;  and 

a.  Commimity  Development  Block 
Grants  (CDBG)  and  HOPE  VI  grants 
administered  by  the  U.S.  Department  of 
Housing  and  Urban  Development. 

The  prohibition  on  the  use  of  WtW 
funds  for  matching  requirements  imder 
section  403(a)(5){C){ii)  of  the  Social 
Security  Act  does  not  apply  to  Federal 
or  state  funds  that  provide 
transportation  services.  TANF  and  WtW 
grants,  when  used  as  a  match,  may  be 
expended  only  for  new  or  expanded 
transportation  services  and  cannot  be 
used  for  construction  or  to  subsidize 
current  transit  operating  expenses.  Such 
funds  also  must  supplement  rather  than 
supplant  other  state  expenditures  on 
transportation. 

Under  the  TANF  Final  Rule, 
investment  in  transportation  services  for 
families  who  are  employed,  including 
the  piu-chase  of  transit  vouchers,  and 
investments  used  as  match  for  the  JARC 
program,  do  not  constitute  "assistance" 
and,  therefore,  do  not  trigger  the  60- 
month  lifetime  limit  on  receipt  of 
Federal  benefits  nor  the  reporting 
requirements  of  families  receiving 
"assistance."  The  Secretaries  of 
Transportation,  Labor,  and  Health  and 
Human  Services  released  revised  joint 


guidance  on  the  use  of  WtW  and  TANF 
funds  on  Jime  1,  2000,  which  reflects 
changes  in  the  final  TANF  rule.  The 
joint  guidance  is  at:  http:// 
www.fta.dot.gov/wtw/uoft.html. 

G.  Planning 

1.  Coordinated  Transportation/Himian 
Services  Planning  Process 

The  statewide  and  metropolitan 
transportation  planning  processes 
mandated  by  TEA-21  promote  ongoing, 
cooperative,  and  active  involvement  of 
public  transportation  providers,  the 
public,  and  state,  metropolitan  and  local 
government  agencies  in  the 
development  of  statewide  and 
metropolitan  transportation  plans  and 
improvement  programs.  DO"!"  expects 
that  the  JARC  grant  program  will  be  a 
catalyst  for  broadening  the 
transportation  planning  process  to  better 
integrate  employment  and  social  equity 
considerations. 

Proposed  JARC  projects  must  be 
derived  from  an  Area-wide  JARC 
Transportation  Plan  (see  below) 
developed  through  a  coordinated  public 
transit  and  human  services 
transportation  plaiming  process.  Any 
interested  stakeholder  group  in  the  area 
may  initiate  the  planning  process.  FTA 
encourages  MPOs  to  serve  as  the 
regional  forum  in  urbanized  areas. 

The  planning  process  must  include 
transportation  planning  officials  from 
state  and  metropolitan  transportation 
planning  organizations;  representatives 
of  existing  transportation  service 
providers  (local  transit  agencies  and 
private  nonprofit  and  for-profit 
transportation  operators,  such  as  human 
service  transportation  providers  and  taxi 
companies);  the  agencies  administering 
TANF  and  WtW  formula  and 
competitive  grants;  and  the  community 
to  be  served.  Stakeholders  within  the 
community  to  be  served  include  welfare 
recipients  and  low-income  residents,  as 
well  as  commimity  and  faith-based 
organizations,  disability  groups,  farm 
and  migrant  worker  organizations  and 
other  groups  representing  the  interests 
of  low-income  persons.         > 

The  planning  process  also  should 
include  other  stEikeholders  such  as 
organized  transit  labor  representatives; 
employment,  human  service,  and  child 
care  support  service  providers;  a  variety 
'  of  local  and  s\ate  workforce 
development  organizations  including 
One-stop  Career  Centers;  public  and 
assisted  housing  providers  and 
commimity  development  agencies; 
economic  development  agencies; 
employers  and  employer  groups  (such 
as  transportation  management 
organizations  and  Chambers  of 


Conmierce);  elected  representatives 
including  tribal  officials;  local 
government  officials  including  mayors, 
and  county  supervisors;  and  state 
officials,  such  as  state  legislators, 
governors,  and  others;  and  interested 
citizens.  Participants  in  the  planning 
process  should  provide  written 
endorsement  or  sign-off  of  the  Area- 
wide  JARC  Transportation  Plan. 

2.  Area- Wide  JARC  Transportation  Plan 

The  purpose  of  collaboration  is  to 
develop  a  comprehensive  area-wide 
approach  to  providing  transportation 
services  to  welfare  recipients  and  low- 
income  persons  regardless  of 
jurisdictional  boundaries.  In  general,  the 
JARC  Program  should  be  viewed  as  a 
catalyst  to  provide  long-term  mobility 
and  access  to  jobs  for  welfare  recipients 
and  low-income  individuals.  Any 
project  proposed  for  funding  should  be 
identified  in  the  Area-wide  Job  Access 
Transportation  Plan  resulting  from  the 
above  process.  The  Plan  is  not  meant  to 
supersede,  but  to  build  upon,  existing 
area  welfare-to-work  transportation 
planning  activities.  The  Plan  must: 

a.  Identify  the  geographic  distribution 
of  welfare  recipients  and  low-income 
people  in  the  region; 

b.  Identify  the  geographic 
distributions  of  employment  centers  and 
employment-related  activities  in  the 
region; 

c.  Identify  existing  public,  private, 
non-profit  and  human  services 
transportation  providers  in  the  region; 

d.  Identify  transportation  gaps 
between  the  geographic  distributions  of 
people,  as  specified  in  section  "a,"  and 
employment,  as  specified  in  section 
"b,"  which  are  not  currently  served  by 
the  transportation  services,  as  specified 
in  section  "c;" 

e.  Identify,  in  order  of  funding 
priority,  projects  to  address  the  gaps 
identified  in  section  "d."  Each  project 
identification  must  include: 

(1)  The  goals  and  objectives  of  the 
project; 

(2)  the  cost  of  the  project; 

(3)  an  explanation  of  now  the  project 
will  maximize  use  of  existing 
transportation  service  providers  and 
what  mechanisms  will  be  used  to 
integrate  or  coordinate  the  project 
services  with  the  existing  transportation 
network; 

(4)  an  explanation  of  how  the  project 
will  meet  the  mobility  needs  of  persons 
with  disabilities  in  reaching 
employment  sites  and  support  activities; 

and 

(5)  identification  of  any  employer- 
provided  or  employer-assisted 
transportation  service  strategies 
incorporated  in  the  project. 


17 1 .1     D. 
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The  area-wide  JARC  Transportation 
Plan  should  build  on  and  incorporate 
existing  welfare-to-work  transportation 
planning  activities.  As  noted  in  the 
Fiscal  Years  2002  and  2003  Program 
Highlights,  Section  I.C.  above,  if  a 
previously  adopted  plan  did  not  address 
the  mobility  needs  of  persons  with 
disabilities,  it  must  be  revised  to 
include  this  information. 

1.  MPO  Planning  Requirements 

In  regions  with  populations  of  more 
than  200.000,  MPOs  are  responsible  for 
selecting  applicants  to  be  considered  for 
Federal  JARC  grants.  In  regions  with 
populations  between  50,000  and 
200,000.  MPOs  will  fecommeftd  projects 
to  the  state,  which  will  select  the 
applicants  to  be  considered  for  Federal 
JARC  grants. 

This  means  that  MPOs  are  responsible 
for  the  following: 

(a)  Determining  that  JARC  projects  are 
consistent  with  the  regional  long-range 
transportation  plan. 

(b)  Ensuring  that  the  submitted 
application  contains  projects  prioritized 
according  to  local  need. 

(c)  Endorsing  and  subsequently 
programming  JARC  projects  into  the 
area  Transportation  Improvement 
Program  in  urbanized  areas  of  over 
50.000  population. 

(d)  Conducting  the  locally-developed 
public  participation  process  as  required 
by  the  Joint  FHWA/FTA  Planning  Rule 
(23  CFR  part  450,  49  CFR  part  613). 

In  all  regions  with  MPOs.  individual 
JARC  projects  must  be  adopted  into  the 
MPO's  Transportation  Improvement 
Program  fTIP)  prior  to  receiving  a  grant. 
Because  this  entails  a  formal  review  and 
project  approval  by  the  MPO  Policy 
Board.  FT  A  strongly  urges  the  partners 
developing  the  area-wide  JARC 
transportation  plan  to  communicate 
with  the  MPO  at  an  early  stage.  Further, 
as  financial  sustainability  of  a  project  is 
one  of  the  evaluation  criteria, 
coordination  with  the  agencies 
participating  in  the  MPO  forum  could 
be  a  critical  factor  in  ensuring  long-term 
support  for  JARC  activities. 

4.  Statewide  Transportation  Planning 
Requirements 

In  all  regions  with  populations  of  less 
than  200.000,  the  state  is  responsible  for 
selecting  applicants  based  on  the 
recommendation  of  the  MPO  in  areas 
between  50,000-200,000  population.  In 
addition,  JARC  projects  selected  for 
funding  must  be  endorsed  by  the  state 
and  incorporated  into  the  statewide 
transportation  improvement  program 
(STIP).  Because  this  requires  state 
approval,  FTA  strongly  urges  the 
partners  to  communicate  with  state 


officials,  including  the  state  DOT,  at  an 
early  stage.  In  selecting  projects  in  rural 
areas,  states  should  give  priority  to 
projects  providing  service  to  places  that 
are  not  currently  served  or  are 
underserved  by  public  transit  systems. 
States  must  prioritize  the  projects  for 
funding  based  on  their  analysis  of  loccd 
needs  and  service  effectiveness,  as  well 
as  the  collaboration  achieved  among 
stakeholders.  Given  the  sovereign  nature 
of  tribal  governments,  tribal  projects 
'need  not  be  included  in  the  state's 
prioritization  of  projects,  though  they 
must  be  included  in  the  State 
Transportation  Improvement  Program 
(STIP). 

m.  Guidelines  for  Preparing  Grant 
Proposal  Applicatioiis 

FTA  is  conducting  a  national 
solicitation  for  application  proposals 
under  the  JARC  Program  for  FY  2002 
and  FY  2003  funding.  All  grant  awards, 
including  those  to  congressionally- 
specified  areas,  will  be  made  on  a 
competitive  basis.  FTA  encoiuages  both 
traditional  transportation  recipients  and 
new  program  entrants  in  urban, 
suburban,  and  rural  areas  to  participate 
in  the  development  of  projects. 
Applicants  must  submit  a  proposal  that 
describes  the  proposed  project  for 
which  funding  is  sought  and  responds 
to  the  requirements  outlined  in  this 
Notice.  A  project  for  which  funding  is 
sought  is  a  service  or  set  of  services 
targeted  to  serve  welfare  recipients  and 
low-income  individuals,  including 
persons  with  disabilities,  living  in  a 
specific  and  distinguishable  geographic 
locale.  Because  FY  2003  is  the  last  year 
of  the  program  under  TEA-21, 
applicants  are  encouraged  to  apply  for 
a  level  of  funding  sufficient  to  sustain 
the  project  for  two  years.  If  selected  for 
funding,  the  applicant  must  document 
compliance  with  the  standard  FTA 
requirements  listed  in  Appendix  E  as 
well  as  the  availability  of  the  financial 
match  for  the  grant.  Contact  the 
appropriate  FTA  regional  office  for 
guidance  on  meeting  standard  FTA 
program  requirements. 

For  continuation  projects,  applicants 
must  also  docimient  satisfoctory 
progress  toward  achieving  JARC 
program  goals.  Current  JARC  grantees 
desiring  continuation  of  funding  for  a 
project  must  document  the  continued 
endorsement  of  its  planning  partners, 
and  provide  an  update  of  what  has 
already  been  accomplished  and  the 
level  of  funding  drawn  down  to  date. 
Recipients  requesting  continuation 
funding  may  apply  for  up  to  two 
additional  years  of  funding  beyond  that 
previously  approved. 


A.  Gmnt  Funding  Xmounts 

Suggested  grant  sizes  are  identified 
below: 

1 .  For  urbanized  areas  with 
populations  of  over  one  million,  FTA 
expects  to  make  grants  of  no  more  than 
$1  million.  (Places  with  populations  of 
over  5  million  may  request  funding 
above  $1  million.) 

2.  For  urbanized  areas  with 
populations  greater  than  200,000  and 
less  than  one  million,  FTA  expects  to 
make  grants  of  no  more  than  $500,000. 

3.  For  urbanized  areas  with 
populations  between  50,000  and 
200.000,  FTA  expects  to  make  grants  of 
no  more  than  $200,000.  States  should 
not  submit  applications  that  collectively 
exceed  $1  million  for  this  category. 

4.  For  rural  areas  (areas  with 
populations  of  less  than  50,000), 
individual  area  grant  applications 
generally  should  not  exceed  $150,000. 
Collective  grant  applications  by  states 
for  rural  areas  shoiild  not  exceed  $1 
million.  Tribal  applications  may  be 
considered  separately  bora  this  state 
funding  limitation. 

IV.  Grant  Proposal  Application 
Development  and  Submission 

To  promote  collaboration  and  reduce 
administrative  paperwork,  FTA  strongly 
encourages  the  submission  of  a 
consolidated  application  by  a  single 
entity  in  urbanized  areas  and  the 
submission  of  a  consolidated 
application  by  the  state  for  rural  areas. 
In  both  cases,  funds  may  be  passed  on 
to  subrecipients.  Tribal  governments 
may  choose  to  allow  the  state  to  include 
their  project(s)  in  the  state's  application 
or,  as  sovereign  governments,  may  apply 
directly  to  FTA.  Since  existing  FTA 
grantees  such  as  states  and  local  transit 
agencies  are  familiar  with  many  of  the 
FTA  requirements  that  apply  to  this 
program.  FTA  encourages  these  entities 
to  submit  applications  on  behalf  of  other 
entities. 

Applicants  should  submit  proposals 
to  the  appropriate  regional  office 
electronically  according  to  the 
instructions  included  in  the  electronic 
application  form,  available  through 
FTA's  website  at:  http:// 
www.fla.dot.gov/wtw/ftagpa.html.  If  an 
applicant  is  unable  to  submit  the 
application  electronically,  the  proposal 
should  be  submitted  on  a  3.5  inch 
formatted  disk  for  use  on  a  personal 
computer  (PC).  Documents  should  be 
submitted  to  the  appropriate  Regional 
Office  in  Word  or  Rich  Text  Format 
(RTF).  Tables  should  be  submitted  in  an 
Excel,  or  Tab  Delimited  Format. 
Submission  of  proposal  applications  for 
continuation  funding  must  be  received 
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by  FTA  no  later  than  60  days  after  the 
date  of  this  notice.  Submission  of 
proposal  applications  for  funding  for 
new  projects  must  be  received  by  FTA 
no  later  than  90  days  after  the  date  of 
this  notice,  although  these  applicants 
must  notify  the  appropriate  regional 
office  of  their  intent  to  submit  a 
proposal  application  no  later  than  60 
days  after  the  date  of  this  notice. 

V.  Grant  Proposal  Application  Review 
id  Evaluation  Process 


T. 


,  FTA  will  screen  all  applications  to 
determine  whether  all  required 
eligibility  elements  are  present.  In 
addition  to  mandated  project  award 
criteria,  FTA  will  select  projects  based 
on  what  is  most  advantageous  to  the 
government,  and  may  consider  the 
following  factors:  FTA's  commitment  to 
continue  fundingJARC  projects  already 
funded  and  undertaken;  the  time  frame 
in  which  projects  can  be  implemented; 
Congressional  designation  of  projects  for 
funding;  and  geographic  distribution  of 
project  funds. 

FTA  will  notify  appUcants  of 
selection  decisions.  Those  selected  must 
then  submit  appropriate  certifications, 
assurances,  and  other  documentation 
necessary  to  meet  the  applicable  FTA 
Section  5307  Urbanized  Area  Formula 
Grant  Program  requirements  and  be 
included  in  the  TIP  or  STIP  as 
appropriate,  if  these  requirements  have 
not  been  met.  Technical  assistance 
regarding  these  requirements  is 
available  from  each  FTA  regional  office. 

FTA  is  committed  to  obligating  Job 
Access  and  Reverse  Commute  funding 
expeditiously.  Therefore,  FTA  urges 
applicants  to  develop  documentation  in 
accordance  with  the  Section  5307 
program  guidance  as  soon  as  possible. 
This  allows  the  information  necessary 
for  grant  approval  to  be  readily  available 
for  submission  to  FTA  when  projects  are 
selected  for  funding. 

VI.  General  Grant  Requirements  and 
performance  Monitoring 

I  In  addition  to  the  project  proposal 
based  on  the  program-specific 
requirements  outiined  in  this  notice,  the 


applicant  will  be  required  to  submit 
appropriate  certifications,  assurances, 
and  oUier  documentation  necessary  to 
meet  the  requirements  of  FTA's 
Urbanized  Area  Formula  Grant  Program 
(section  5307  program  imder  Title  49, 
United  States  Code — see  Appendix  E). 
Applicants  must  have  the  financial, 
legal,  and  technical  capacity  to  apply  for 
and  administer  projects.  Also  included 
are  planning;  environmental;  school 
bus;  charter;  procurement;  labor 
protections;  civil  rights  requirements, 
including  the  Americans  with 
Disabilities  Act,  Title  VI,  Environmental 
Justice  and  Disadvantaged  Business 
Enterprise;  and  drug  and  alcohol  testing 
requirements. 

Applicants  are  encouraged  to 
coordinate  with  affected  transit  labor 
unions  and  to  gather  all  information 
required  by  the  U.S.  Department  of 
Labor  for  labor  certification  as  soon  as 
possible  to  avoid  delay  in  the 
certification  process  upon  grant 
selection.  (See  Appendix  E  for  a 
description  of  required  information). 

FTA  requires  grant  recipients  to 
monitor  the  performance  of  their  JARC 
services  and  to  cooperate  with  the  FTA 
and  General  Accounting  Office  (GAO) 
national  evaluations  mandated  by  law. 
Evaluation  of  JARC  project  progress  will 
be  a  key  element  in  determining 
continuation  of  FTA  financial 
assistance.  Performance  measures  on: 
(1)  Increasing  access  between  welfare 
recipients  and  low-income  populations 
and  emplojrment  sites;  and  (2)  job 
access  and  reverse  commute  service 
effectiveness  and  efficiency  must  be 
provided.  The  required  performance 
measures  may  be  found  on  FTA's  web 
site  [www.fta.dot.gov/wtw).  Performance 
monitoring  will  take  place  primarily 
through  FTA  standard  project  progress 
reports.  Information  must  be  reported  in 
accordance  with  FTA's  standard 
reporting  requirements  which  are:  (1) 
For  projects  in  non-urbanized  areas, 
reporting  requirements  for  the  5311 
Program  (FTA  C  9040.1E,  page  VI-6): 
annual  program  of  projects  status 
reports,  annual  financial  status  reports. 


and  annual  Disadvantaged  Business 
Enterprise  (DBE)  reports;  (2)  for  projects 
in  urbanized  areas,  reporting 
requirements  for  the  5307  Program: 
quarterly  milestone/progress  and 
financial  status  reports.  National  Transit 
Database  reporting,  annual  audits  and 
triennial  review.  " 

Issued  on:  April  2.  2002. 
Jennifer  L.  Dom,  * 

Administrator. 

Appendix  A.  JARC  Grant  Proposal 
Application 

Below  is  the  information  that  is  requested 
in  the  JARC  electronic  form  at:  http:// 
www.fta.dot.gov/wtw/fta^pa.html. 

Federal  Transit  Administration  Job  Access 
and  Reverse  Commute  Program  Grant 
Proposal  Application 

This  section  requests  information  for  the 
application  as  a  whole: 

Applicant  Information  <■ 

Name: 

Type  of  Agency  (see  Appendix  G): 

Subrecipient  Information 

List  of  Subrecipients: 

Type  of  Agencies  (see  Appendix  G): 

For  Additional  Information  Contact: 

Name: 
Address: 

Telephone  Number: 
Fax  Number: 
Email: 

For  Notification  of  Project  Selection  Contact: 

Name: 
Address: 

Telephone  Number: 
Fax  Number: 
Email:  ■  ^   .    V 

Proposal  Summary 

(2  paragraphs,  250  words  or  less,  for  press 
purposes,  including  planning  partners,  brief 
description  of  gaps  in  service  that  exist  and 
services  proposed  to  bridge  gaps,  intended 
project  beneficiaries): 

Brief  Description  of  Applicant's  Financial, 
Legal  and  Technical  Ability  To  Apply  for  and 
Administer  Projects 

Total  Federal  JARC  Funding  Requested  for 
All  Continuation  Projects 


=Y2002: 

Job  Access 

Reverse  Commute 
FY  2003: 

Job  Access 

Reverse  Commute 


Population 


>1 ,000,000 


200,000^1.000,000 


50,000-200,000 


<50,000 


Total  Federal  JARC  Funding  Requested  for 
All  New  Projects 


16796 
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FY  2002; 

Job  Access  

Reverse  Commute 
FY  2003. 

Job  Access  

Reverse  Commute 


Population 


>1 ,000,000 


200,000-1.000,000 


50.000-200.000 


<50.000 


Please  List  for  Each  Project  in  Funding 
Priority  Order 

Funding  Priority 

Short  Title 

Area  Served 

Congressional  District(s) 

Continuation  > 

New 

This  section  requests  information  on  a 
project-by-project  basis. 

Projects  will  be  evaluated  according  to 
responses  to  the  following  four  criteria,  the 
values  of  which  are  provided.  Applicants 
applying  for  funding  for  a  number  of  projects, 
such  as  state-wide  or  metro-wide  applicants, 
should  provide  the  following  information  for 
each  lARC  project.  A  project  is  a  service  or 
a  set  of  services  aimed  at  a  low-income 
population  located  in  a  specific  geographic 
area  (see  Appendix  C — Definitions). 

Project  (identified  by  funding  priority 
number  from  part  1): 

I.  Coordinated  Human  Services/ 
Transportation  Planning  Process  and 
Regional  Job  Access  and  Reverse  Commute 
Transportation  Plan  125  Points) 

A.  Date  Area-wide  JARC  Transportation 
Plan  submitted  to  appropriate  FTA  regional 
office: 

Month - . 

Year         ', 


Yes 

No — 

C.  If  not.  please  explain. 

2.  Demonstrated  Need  for  Additional 
Transportation  Services  (30  Points) 

A.  Percentage  of  low-income  persons  in 
project  service  area. 

0-20% 

21^0%      

41-60% 

61-80%      . __^ 

81-100% 


B.  Date  of  latest  revisions  to  Area-wide 
(ARC  Transportation  Plan  submitted  to 
appropriate  FTA  regional  office: 

Month    _^ - 

Year 

C.  Brief  (250  words  or  less)  description  of 
the  collaborative  human  services/ 
transportation  planning  process  used  in 
developing  the  Area-wide  lARC 
Transportation  Plan,  including  all 
participants  (states.  MPOs.  existing 
transportation  providers,  agencies 
administering  TANF  and  WtW  funds, 
employers,  and  others): 

D.  Brief  (250  words  or  less)  description  of 
outreach  efforts  to  community  to  be  served 
(i.e.,  welfare  recipients  and  other  low-income 
individuals). 

E.  Number  of  meetings  of  JARC 
transportation  planning  partners  since 
original  Area-wide  JARC  Transportation  Plan 
was  submitted  to  FTA: 


1 

2 

3  

4  or  more 

F.  Did  all  partners  provide  written 

endorsement  of  the  plan? 


B.  Percentage  of  low-income  persons  in 
Metropolitan  Statistical  Area  or  county. 

0-20% 

21-40%  •    : 

41-60%      . _^ 

61-80% 

81-100%  


C.  Describe  the  transportation  gaps 
between  existing  services  and  employment 
opportunities  for  low-income  individuals  in 
the  service  area.  Include: 
—Definition  of  the  proposed  project  service 

area(s). 
— Description  of  major  employment 

opportunities. 
— Description  of  existing  transportation 

network,  including  human  services,  private 

and  public  transportation  providers. 
— Description  of  transportation  gaps  between 

welfare  recipients  and  other  low-income 

populations  and  employment  opportunity 

sites.  (For  reverse  commute  projects. 

describe  need  for  additional  transportation 

services.) 

3.  Extent  to  Which  Proposed  Services  Will 
Meet  the  Needs  for  Service  (30  Points) 

A.  Percentage  of  target  population  (low- 
income  population  in  service  areas)  served 
by  the  proposed  project. 

1-10% 

11-30% . 

31-50% 

51-100% - 

B.  Describe  in^  detail  the  extent  to  which 
the  proposed  services  improve  access  to 
employment  sites,  employment  support 
services  (training  and  child  care,  etc.)  and 
low-income  residential  areas.  Include: 

— Project  description,  including  goals  and 

objectives. 
— Operation-specific  data,  such  as  miles/ 

hours  of  service,  new  routes,  route 

extensions,  reduced  travel  times,  etc. 
— Indicators  that  will  be  used  to  monitor 

project  performance  and  to  make 


subsequent  adjustments  in  project 

implementation. 
— Estimate  of  annualized  cost  per  rider. 
— Employment  potential  in  service  area, 

including  new  jobs/employment  sites 

reached. 
— Description  of  how  project  meets  the 

mobility  needs  of  persons  with  disabilities. 

D.  Describe  how  the  project  effectively  uses 
existing  transportation  providers  and 
integrates  new  services  into  existing 
transportation  system  or  services. 

4.  Financial  Commitments  (15  Points) 

A.  Document  sources  of  matching  funds 
and  degree  of  commitment  for  this  project. 

B.  Identify  long-term  financing  sources  to 
support  continuation  of  the  proposed  project 
or  other  aspects  of  the  regional  plan, 
including  continued  transit,  human  service 
and  employer  provided  financial  resources. 

C.  For  new  projects,  provide  estimate  of 
when  services  are  expected  to  begin. 

Project  Budget 

Please  prepare  a  separate  Budget  for  each 
of  the  following: 
Total  Capital  FTA  Assistance — $ 

List  capital  costs  such  as  purchase  of 
vehicles  and  facilities.  For  vehicles,  include 
the  type  of  vehicles  and  quantity  of  each 
type- 
Capital  Items 


Quantity 


Total  Eligible  Cost 

$ 

$ 

FTA  Amount 

$  


Total  Operating  FTA  Assistance — $ 


List  operating  assistance  costs.  Include  the 
period  of  performance. 
Operating  costs 


Dates 


Total  Eligible  Cost 

$ 

$ 


FTA  Amount 

$ 

$ 
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Project  Administration:  Applicants  such  as 
State  DOT'S  or  MPO's  applying  on  behalf  of 
multiple  subrecipients  may  include  up  to 
10%  of  the  total  project  costs  for  project 
administration. 
Total  Eligible  Cost 

$  

FTA  Amount 


Total  Project  Cost: 
Total  JARC  Federal  Share 

$ 


Total  Eligible  Cost 


S 
S 


Additional  Information  From  Applicants 
Requesting  Continuation  Funding 

A.  Project  was  previously  funded  under 
grant  number(s): 

B.  Or,  grant  amendment  number(s): 

C.  Total  amount  of  funds  approved  for  this 
I  roject  in  previous  year(s): 

D.  Total  amount  of  funds  (from  all  previous 
years)  dispersed  to  date: 

E.  Brief  summary  of  what  has  been 
accomplished  to  date: 

F.  New  stops  within  V*  mile  of 
employment,  childcare,  or  employment 
training  sites  not  previously  accessible  by 
transit: 

I  G.  Ridership  on  new  ^ansportaticn 
services  provides  since  service  initiated: 

Appendix  B:  FTA  Regional  Offices 

Region  I — Massachusetts,  Rhode  Island. 
Connecticut,  New  Hampshire,  Vermont  and 
Maine 

Richard  H.  Doyle,  FTA  Regional 
Administrator,  Volpe  National 
Transportation  Systems  Center,  Kendall 
Square,  55  Broadway,  Suite  920,  Cambridge, 
MA  02142-1093,  (617)  494-2055. 

Region  II — New  York,  New  Jersey,  Virgin 
Islands 

Letitia  Thompson,  FTA  Regional 
Administrator,  One  Bowling  Green,  Room 
429,  New  York,  NY  10004-1415,  (212)  264- 
8162. 

Region  III — Pennsylvania,  Maryland, 
Virginia,  West  Virginia.  Delaware. 

rashington,  E)C 
Susan  Schruth,  FTA  Regional 
Administrator,  1760  Market  Street,  Suite  500. 
Philadelphia,  PA  19103-m24.  (215)  656- 
TIOO. 

Region  IV — Georgia,  North  Carolina.  South 
Carolina,  Florida,  Mississippi,  Tennessee. 
Kentucky,  Alabama,  Puerto  Rico 

Jerry  Franklin,  FTA  Regional 
Administrator,  61  Forsyth  Street,  S.W.,  Suite 
17T50,  Atlanta,  GA  30303,  (404)  562-3500. 

Region  V — Illinois,  Indiana,  Ohio,  Wisconsin. 
Minnesota,  Michigan 

ijoel  Ettinger,  FTA  Regional  Administrator, 
00  West  Adams  Street,  Suite  320,  Chicago, 
IL  60606-5232,  (312)  353-2789. 


Region  VI — Texas.  New  Mexico,  Louisiana, 
Arkansas,  Oklahoma 

Robert  Patrick,  FTA  Regional 
Administrator,  819  Taylor  Street,  Room 
8A36,  Ft.  Worth,  TX  76102,  (817)  978-0550. 

Region  VII — Iowa,  Nebraska,  Kansas, 
Missouri 

Mokhtee  Ahmad,  FTA  Regional 
Administrator,  901  Locust  Street.  Suite  404, 
Kansas  City,  MO  64106,  (816)  329-3920. 

Region  VlII — Colorado,  North  Dakota,  South 
Dakota,  Montana,  Wyoming,  Utah 

Lee  Waddleton,  FTA  Regional 
Administrator,  Columbine  Place  216  16th 
Street,  Suite  650,  Denver,  CO  80202-5120, 
(303)  844-3242. 

Region  IX — California,  Arizona,  Nevada. 
Hawaii,  American  Samoa,  Guam 

Leslie  Rogers,  FTA  Regional  Administrator, 
201  Mission  Street,  Suite  2210,  San 
Francisco,  CA  94105-1831,  (415)  744-3133. 

Region  X — Washington,  Oregon,  Idaho, 
Alaska 

Helen  Knoll,  FTA  Regional  Administrator. 
Jackson  Federal  Building  915  Second 
Avenue,  Suite  3142,  Seattle,  WA  98174- 
1002,  (206)  220-7954. 

Appendix  C:  Definitions 

1.  Welfare  Recipient — An  individual  who 
receives  or  received  aid  or  assistance  under 
a  state  program  funded  under  Part  A  of  Title 
rV  of  the  Social  Security  Act  (whether  in 
effect  before  or  after  the  effective  date  of  the 
amendments  made  by  Title  I  of  the  Personal 

-Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (Public  Law  104- 
193;  110  Stat.  2110))  at  any  time  during  the 
three-year  period  before  the  date  on  which 
the  applicant  applies  for  a  grant. 

2.  Eligible  Low-Income  Individual — An 
individual  whose  family  income  is  at  or 
below  150  percent  of  the  poverty  line  (as  that 
term  is  defined  in  Section  673(2)  of  the 
Community  Services  Block  Grant  Act  (42 
U.S.C.  9902(2))  including  any  revisions 
required  by  that  section  for  a  family  of  the 
size  involved,  as  calculated  by  HHS.  The 
2001  guidelines  were  published  in  the 
February  16,  2001  (Volume  66,  Number  33) 
Federal  Register,  page  10695-10697,  and  are 
available  on  the  web  at  http://aspe.hhs.gov/ 
poverty /poverty. htm . 

3.  Existing  Transportation  Service 
Providers — Public  transportation  providers 
including  public,  private  and  non-profit  fixed 
route  and  paratransit  operators,  and 
governmental  agencies  and  nonprofit 
organizations  that  receive  assistance  from 
Federal,  state,  or  local  sources  for  non- 
emergency transportation  services. 

4.  Human  Services  Providers — Agencies 
and  organizations  involved  in  helping 
welfare  recipients  and  low-income 
populations  to  make  the  transition  to  work 
and  providing  supportive  employment 
services.  These  agencies  and  organizations 
include  state  and  local  workforce 
development  organizations,  agencies 
administering  TANF  and  WtW  formula  and 
competitive  funds,  public  and  assisted 
housing  providers  and  community 
development  agencies,  and,  where 


appropriate,  faith-based  and  community- 
based  organizations  providing  employment 
support  services. 

5.  Qualified  Entity— {A)  With  respect  to 
any  proposed  eligible  project  in  an  urbanized 
area  with  a  population  of  at  least  200,000.  the 
applicant(s)  selected  by  the  appropriate 
Metropolitan  Planning  Organization  that 
meets  the  program  eligibility  requirements, 
including  planning  and  coordination 
requirements,  from  among  local 
governmental  authorities  and  agencies  and 
nonprofit  organizations  and;  (B)  With  respect 
to  any  proposed  eligible  project  in  an 
urbanized  area  with  a  population  of  greater 
than  50,000  and  less  than  200,000,  or  an  area 
other  than  an  urbanized  area,  the  applicant(s) 
selected  by  the  chief  executive  officer  of  the 
state  in  which  the  area  is  located  that  meets 
the  program  eligibility  requirements, 
including  the  planning  and  coordination 
requirements,  from  among  local 
governmental  authorities  and  nonproRt 
organizations. 

6.  Transit  Capital  and  Operating 
Assistance  Projects — Projects  to  finance 
acquisition,  construction,  improvement,  and 
operating  costs  of  facilities,  equipment  and 
associated  capital  maintenance  items  used  in 
mass  transportation  service,  including  crime 
prevention  and  security  of  and  for  such 
equipment  and  facilities.  Direct 
administrative  expenses  associated  with  the 
provision  of  job  access  and  reverse  commute 
services  are  also  eligible  operating  expenses. 

7.  Community  to  be  Served — 
Neighborhoods  and  geographic  areas  with  a 
disproportionate  number  of  welfare 
recipients  and  low-income  residents  as 
compared  to  the  general  population,  and 
population  groups  such  as  tribes,  migrant 
workers,  and  persons  with  disabilities  who 
are  disproportionately  represented  among 
low-income  individuals. 

8.  Metropolitan  Planning  Organizations 
(MPO) — Comprised  of  elected  officials 
representing  local  governments  and 
transportation  service  providers  within  the 
metropolitan  area.  They  are  responsible  for 
adopting  transportation  plans  and 
improvement  programs  to  address  a  region's 
unique  transportation  needs,  and  working 
with  states  to  include  these  priorities  in 
statewide  plans. 

9.  Project — A  service  or  a  set  of  services 
aimed  at  a  low-income  population  located  in 
a  specific  geographic  area.  A  project  may 
cover  the  entire  area  outlined  in  the  Area- 
Wide  Transportation  Plan,  or  it  may  be  aimed 
at  a  specific  geographic  area  within  that  plan. 
Projects  in  areas  with  a  population  of  over 
200,000  frequently  include  services  directed 
toward  the  low-income  population  segments 
of  a  political  jurisdiction  within  the 
metropolitan  region,  but  they  may  address 
the  entire  low-income  population  throughout 
the  metropolitan  region.  Small  urban 
(between  50,000  and  200,000  in  population) 
and  rural  areas  (populations  of  below  50,000) 
can  propose  projects  that  may  be  directed  at 
low-income  populations  located  in  a  specific 
area,  or  throughout  a  small  urban  area, 
county,  or  even  at  multi-county  populations. 
State-wide  proposals  should  be  divided  into 
specific  locations  with  specific  subregions. 
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Appendix  D:  Program  Background 
Information 

While  two-thirds  of  all  new  jobs  are  in  th? 
suburbs,  three-quarters  of  welfare  recipients 
live  in  central  cities  or  rural  areas.  Studies  in 
some  metropolitan  areas  with  extensive 
transit  systems  have  shown  that  less  than 
half  of  the  jobs  are  accessible  by  transit.  Even 
fewer  jobs  are  accessible  by  transit  in  areas 
with  limited  transit  systems.  Many  entry- 
level  workers  have  difficulty  reaching  jobs 
during  evening  or  weekend  shifts  when 
transit  services  are  frequently  diminished  or 
non-existent.  Work  trips  can  also  be  complex, 
involving  several  tiestinations,  including 
childcare  providers.  The  problems  can  be 
more  challenging  in  rural  areas,  where 
approximately  40  percent  of  rural  counties 
lack  public  transit  systems  and  commuting 
distances  generally  are  longer  than  in  urban 
areas. 

Auto  ownership  among  welfare  recipients 
and  other  low-income  persons  is  low.  Most 
welfare  recipients  do  not  own  cars  and  nearly 
40  percent  of  workers  with  annual  incomes 
below  $10,000  do  not  commute  by  car. 

Transportation  is  clearly  a  key  barrier  to 
those  moving  from  welfare  to  work. 
Providing  a  variety  of  new  or  expanded 
transportation  options  for  low-income 
workers,  especially  those  who  are  receiving 
or  who  have  recently  received  welfare 
benefits,  will  increase  the  likelihood  that 
those  workers  will  get  and  retain  jobs. 

The  major  goal  of  the  JARC  Program  is  to 
provide  transportation  services  in  urban, 
suburban  and  rural  areas  to  assist  welfare 
recipients  and  other  low-income  individuals 
in  accessing  employment  opportunities. 
Another  objective  of  the  program  is  to 
increase  collaboration  among  regional 
transportation  providers,  human  service 
agencies,  employers,  metropolitan  planning 
organizations  (MPOs),  states,  and  affected 
communities  and  individuals. 

The  JARC  Program  is  intended  to  establish 
a  regional  approach  to  job  access  challenges 
through  the  establishment  of  an  Area-wide 
JARC  Transportation  Plan.  This  plan  is  to  be 
developed  through  a  collaborative  planning 
process.  Projects  derived  from  this  plan 
support  the  implementation  of  a  variety  of 
transportation  services  to  connect  welfare 
recipients  and  other  low-income  individuals 
to  jobs  and  related  employment  activities.  All 
projects  funded  under  the  JARC  Program 
must  be  derived  from  such  an  area-wide 
plan. 

Funding  under  the  JARC  Program  is 
available  for  a  wide  range  of  transportation 
services,  but  projects  should  be  developed  to 
make  the  most  efficient  use  of  existing  local 
transportation  providers.  While  projects  must 
be  planned  in  coordination  with  traditional 
transit  authorities  where  they  exist,  other 
interested  organizations,  including  MPOs 
and  State  DOTs.  can  take  the  lead  in 
establishing  the  collaborative  planning 
process  or  submitting  a  project  application. 
The  collaborative  process  must  include    * 
consultation  with  the  community  to  be 
served,  including  welfare  recipients  and 
other  low-income  individuals,  persons  with 
disabilities,  and  faith-  and  community-based 
organizations  that  represent  the  interests  of 
such  individuals. 


A  Job  Access  project  provides 
transportation  services  designed  to  transport 
welfare  recipients  and  other  low-income 
individuals  to  and  from  jobs  and  activities 
related  to  their  employment,  such  as  child- 
care  and  training  facilities.  A  Reverse 
Commute  project  provides  transportation 
services  designed  to  transport  residents  of 
urban,  suburban,  and  rural  areas  to  suburban 
employment  opportunities.  JARC  projects 
implement  new  transportation  services  or 
extend  existing  services  to  fill  the  gaps  that 
exist  in  many  areas  between  where  people 
live  and  employment  sites.  JARC  projects 
also  promote  the  use  of  transportation 
services  through  marketing  efforts  and  by 
improving  customer  service  and  operating 
efficiency.  JARC  Program  funds  may  not  be 
used  for  planning  or  coordinating  activities 
and  cannot  supplant  existing  sources  of 
funds  used  for  transportation  services. 

JARC  funds  will  provide  for  up  to  50 
percent  of  the  project  cost.  A  non-US  DOT 
match  of  at  least  50  percent  is  required. 
Certain  other  Federal  funds  that  are  eligible 
to  be  used  for  transportation  costs  can  be 
used  as  part  or  all  of  the  non-US  DOT  match. 

Appendix  E:  Summary  of  FTA'S 
Section  5307  Requirements 

This  is  the  full  range  of  5307  requirements. 
Some  of  these  items  are  covered  in  the 
application,  in  which  case  you  will  not  need 
to  submit  information  twice. 

Approval  Prerequisites 

On  file  with  FTA,  or  to  be  submitted  with 
application  and  updates  as  appropriate: 
Opinion  of  Counsel,  Authorizing  Resolution, 
Current  annual  Certification  and  Assurances, 
Civil  rights  submissions  up-to-date  (Title  VI, 
Annual  DBE  Goal,  DBE  Program.  EEO 
Program,  ADA),  National  Transit  Database 
reports  up-to-date,  any  outstanding  oversight 
findings  resolved  or  resolution  plan  and 
schedule  set 

Additional  Information 

Project  Budget,  Project  Description.  Project 
Justification/Supporting  Information  as 
necessary.  Project  Milestone  Schedule.  Labor 
Union  Description(s)  (See  Appendix  F  for  a 
description  of  required  information),  STIP — 
Date  of  Approval  by  FTA,  Request  for  copy 
of  Master  Agreement  (If  applicant  does  not 
have  latest  one  on  file) 

Appendix  F:  Information  Required  by 
the  U.S.  Department  of  Labor  for  Labor 
Certification 

I.  Background 

Federal  Transit  law  requires  that  fiair  and 
equitable  arrangements  must  be  made,  as 
determined  by  the  U.S.  Department  of  Labor 
(DOL),  to  protect  the  interests  of  employees 
affected  by  Job  Access  and  Reverse  Commute 
grants.  These  interests  include  the 
preservation  of  rights,  privileges,  and  benefits 
under  existing  collective  bargaining 
agreements,  the  continuation  of  collective 
bargaining  rights,  the  protection  of  individual 
employees  against  a  worsening  of  their 
positions  related  to  employment,  assurances 
of  employment  to  employees  of  acquired 
mass  transportation  systems,  priority  of 


reemployment,  and  paid  training  or 
retraining. 

DOL  processes  the  employee  protection 
certifications  required  under  section  5333(b) 
in  accordance  with  procedural  Guidelines 
published  at  29  CFR  215.3  (July  28, 1999 
Federal  Register).  The  DOL  will  process  Job 
Access  grants  serving  populations  of  200,000 
or  more  by  referring  a  copy  of  the  grant 
application  to  labor  organizations 
representing  affected  employees  and  seeking 
the  views  of  organized  labor  and  the  grant 
recipients  on  proposed  certification  terms. 
For  grants  serving  populations  under        ^ 
200,000.  DOL  will  issue  its  certification 
without  seeking  the  views  of  the  parties.  In 
either  case,  the  certification  terms  will  be 
based  on  existing  protective  arrangements 
used  for  prior  FTA  grants,  if  any,  or  standard 
operating  and/or  capital  arrangements 
developed  by  the  DOL  where  there  are  no 
existing  arrangements.  (Such  existing 
arrangements  do  not  include  the  Special 
Section  13(c)  Warranty  that  is  used  for 
projects  funded  under  the  Section  5311 
program.) 

It  is  essential  where  there  are  questions 
regarding  the  DOL  certification  process  and/ 
or  information  needed  by  DOL  to  obtain  a 
labor  certification  that  the  applicant  contact 
the  appropriate  FTA  Regional  Office 
immediately.  Where  information  lacks 
specificity,  is  unclear  or  is  missing,  DOL  will 
place  the  grant  application  in  an 
"incomplete"  status  until  the  necessary 
information  is  received.  Conceptual  terms 
such  as  "collaborative  effort"  or  "working  in 
conjunction  with  *  *  *"  or  "services  will  be 
provided  to  assist  *  *  *"  do  not  provide  the 
specificity  necessary  for  EKDL  to  process  a 
grant. 

Upon  receipt  of  a  grant  application,  DOL 
will  determine  whether  there  is  sufficient 
information  to  process  the  grant  application. 
Because  it  is  DOL's  responsibility  to  address 
the  protections  afforded  employees  through 
the  certification  of  appropriate  protections,  it 
must  examine  the  activities  of  each 
subrecipient  under  the  grant  in  order  to 
frame  a  protective  arrangement  appropriate 
to  the  activity  funded. 

n.  Description  of  Required  Information 

DOL  needs  the  following  information  to 
process  a  JARC  grant  application  (including 
those  for  areas  under  200.000  population)  for 
labor  certification. 

a.  Project  Description  (Brief).  This  section 
should  contain  a  brief,  succinct  description 
of  what  is  in  the  project.  This  generally 
would  cover  the  major  budget  line  items. 

b.  Project  Description  (Detail).  This  section 
should  provide  a  complete  description  of 
each  activity  to  be  undertaken.  It  should 
include  funding  information,  what  the 
project  application  is  for,  how  and  where  line 
items  will  be  used,  whether  the  project  is 
new  service,  and  a  description  of  the 
operating  service  area  of  the  recipient  or 
subrecipient.  If  there  is  more  than  one 
subrecipient  under  a  grant,  this  information 
must  be  developed  for  each  subrecipient's 
portion  of  the  project. 

c.  Grantee  Contact  Person.  This 
information  is  not  contained  in  the  TEAM 
application.  Under  "Project  Details"  please 
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enter  the  name  of  a  contact  person  for  the 
grantee.  In  addition,  if  the  grant  will  "pass 
through"  funding  to  one  or  more 
subrecipients  or  other  public  entities,  enter 
the  full  name  of  the  subrecipient  or  other 
public  entity,  a  contact  name,  mailing 
address,  telephone  number  and  facsimile 
number  for  each  of  these. 

d.  Union  Information.  This  information  is 
not  contained  in  the  TEAM  application. 
Under  "Project  Details"  please  (1)  identify  all 
the  labor  organizations  that  represent  transit 
employees  of  the  recipient  and  each 
subrecipient,  and  (2)  identify  any  other 
transportation  providers  that  operate  in  the 
service  area  of  the  recipient  and  the 
subrecipients,  and  all  labor  organizations  that 
represent  employees  of  these  other 
transportation  providers.  Because  employee 
protections  are  not  limited  to  the  employees 
of  the  grant  recipient,  other  service  area 
providers  must  be  identified.  Please  note  that 
a  useful  reference  for  obtaining  labor  union 
information  is  contained  in  Directory  of  U.S. 
Labor  Organizations.  2001  edition.  This  may 
be  purchased  from  the  Bureau  of  National 
Affairs  Books.  P.O.  Box  7814,  Edison,  N.J. 
08810-7814.  Telephone  orders:  1-{800)-960- 
1220. 

For  each  local  of  a  nationally  affiliated 
union,  the  applicant  must  provide  the  name 
of  the  national  organization  and  the  number 
or  ott^er  designation  of  the  local  union.  (For 
example.  Amalgamated  Transit  Union  Local 
1258.)  Since  DOL  makes  its  referral  to  the 
national  union's  headquarters,  there  is  no 
need  to  provide  a  local  contact  in  these 
situations. 

However,  for  each  independent  labor 
organization  (i.e.,  a  union  that  is  not 
affiliated  with  a  national  or  international 
organization)  the  local  contact  information 
will  be  necessary  (name  of  organization, 
contact  person,  mailing  address,  telephone 
number,  facsimile  number). 

e.  Extended  Budget  Descriptions.  This 
section  must  provide  a  project  description 
and  project  justification  for  most  line  items. 
There  are  few  line  items  that  need  no 
additional  description  and/or  justification.  If 
there  are  subreceipients  under  a  grant, 
indicate  which  subrecipient  will  receive 
funds  under  each  budget  description. 

If  you  have  any  questions,  please  contact 
the  U.S.  Department  of  Labor,  Division  of 
Statutory  Programs,  at  (202)  693-0126. 

Appendix  G:  Agency  Classifications 

1  State  Government 

State  DOT 

State  Human  Services 

State  Labor/Employment 

Other  State  Agencies 
Indian  Tribe 

Regional  Public  Transit  Authority 
State  Transit  Agency 
City  Transit  Agency 
County  Transit  Agency 
Private  for  Profit  Companies 

Bus 

Taxi 

Specialized  Service  (e.g.,  Medicaid 
Operator) 

Other 

Non-Profit  Organizations 

Human  Services  Transportation  Provider 


Community-Based  Organization 

Other 
Transportation  Planning  Organizations 

MPO 

Council  of  Governments 

Other 
Local  governments — General  Purpose 

County  Government 

City  Government 
Human  Sevice  Agencies 

Local  County/City  Public  Human  Svcs 
Agency 

Local  County/City  Welfare  Agency 

Local  County/City  Workforce  Development 
Agency 

Local  Public  Housing  Agency 

Non-Profit  Service  Providers 

Human  Support  Services  (e.g..  Child  Care, 
Substance  Abuse) 

Employment  (e.g..  Job  Training.  Job 
Placement) 
Economic  Development  Agencies 

Local/County  Government 

Non-Profit  Corporations 
Private  Nonprofit  Agencies 

Community  Action  Agencies  & 
Organizations 

Community-Based  Organizations 

Faith-Based  Organizations 

Other  private  nonprofit  organizations 
Business  Organizations 

Chamber  of  Commerce 

Transportation  Management  Organization 
Other  Organizations 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Over-the-road  Bus  Accessibility 
Program  Grants 

agency:  Federal  Transit  Administration 

(FTA),  DOT. 

ACTION:  Notice  of  availability  of  fiscal 

year  2002  funds;  solicitation  of  grant 

applications. 

SUMMARY:  The  U.S.  Department  of 
Transportation  (DOT)  Federal  Transit 
Administration  (FTA)  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
2002  for  the  Over-the-road  Bus  (OTRB) 
Accessibility  Program,  authorized  by 
Section  3038  of  the  Transportation 
Equity" Act  for  the  21st  Century  (TEA- 
21).  The  OTRB  Accessibility  Program 
makes  funds  available  to  private 
operators  of  over-the-road  buses  to 
finance  the  incremental  capital  and 
training  costs  of  complying  with  DOT's 
over-the-road  bus  accessibility  final 
rule,  published  in  a  Federal  Register 
Notice  on  September  24, 1998.  The 
OTRB  Accessibility  Program  calls  for 
national  solicitation  of  applications, 
with  grantees  to  be  selected  on  a 
competitive  basis.  FTA's  FY  2002 
Appropriations  Act  makes  Federal 
funds  available  to  intercity  fixed-route 


providers  and  other  OTRB  providers  at 
up  to  90  percent  of  the  project  cost. 

A  total  of  $24.3  million  is  available 
for  the  program  over  the  life  of  TEA-21. 
The  guaranteed  level  of  funding 
available  for  intercity  fixed-route  service 
was  $2  million  in  FY  1999.  $2  million 
in  FY  2000.  $3  million  in  FY  2001,  and 
is  $5.25  million  in  FY  2002  and  FY 
2003,  for  a  total  of  $17.5  million.  The 
guaranteed  level  of  funding  for  other 
over-the-road  bus  services,  including 
charter  and  tour  bus,  is  $1.7  million  per 
year  from  FY  2000  to  FY  2003,  for  a 
total  of  $6.8  million. 

For  FY  2002,  $5.25  million  was 
appropriated  for  intercity  fixed-route  ' 
service  providers  and  $1.7  million  was 
appropriated  for  other  over-the-road  bus 
service  providers.  This  announcement 
describes  application  procedures  for  the 
OTRB  Accessibility  Program  and  the 
procedures  FTA  will  use  to  determine 
which  projects  it  will  fund. 

This  announcement  is  available  on 
the  Internet  on  the  FTA  website  at: 
http://www.fta.dot.gov/library/IegaI/ 
federalregister/2002/index.html.  FTA 
will  annoimce  final  selections  on  the 
website  and  in  the  Federal  Register. 
DATES:  Complete  applications  for  OTRB 
Accessibility  Program  grants  must  be 
submitted  to  the  appropriate  FTA 
regional  office  (see  Appendix  A)  by  the 
close  of  business  June  14,  2002.  The 
appropriate  FTA  regional  office  is  that 
office  which  serves  the  state  in  which 
an  applicant's  headquarters  office  is 
located.  FTA  will  announce  grant 
selections  in  August  2002. 
FOR  FURTHER  INFORMATION:  Contact  the 
appropriate  FTA  Regional 
Administrator  (Appendix  B)  for 
application-specific  information  and 
issues.  For  general  program  information, 
contact  Sue  Masselink,  Office  of 
Program  Management,  (202)  366-2053, 
e-mail:  sue.masselink@fta.dot.gov.  A 
TDD  is  available  at  1-800-877-8339 
(TDD/FIRS). 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  General  Program  Information 

II.  Guidelines  for  Preparing  Grant 

Applications 

III.  Grant  Application  Review  Process 
Appendix  A    OTRB  Accessibility  Program 

Application 
Appendix  B    FTA  Regional  Office| 

I.  General  Program  Information 

A.  Authority 

The  program  is  authorized  under 
Section  3038  of  the  Transportation 
Equity  Act  for  the  21st  Centiuy  (TEA- 
21).  Funds  have  been  appropriated  for 
this  program  under  the  Department  of 
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Transportation  and  Related  Agencies 
Appropriations  Act.  2002. 

B.  Background 

Over-the-road  buses  are  used  in 
intercity  fixed-route  service  as  well  as 
other  services,  such  as  commuter, 
charter,  and  tour  bus  services.  These 
services  are  an  important  element  of  the 
U.S.  transportation  system.  TEA-21 
authorized  FTA's  Over-the-road  Bus 
Accessibility  Program  to  assist  over-the- 
road  bus  operators  in  complying  with 
the  Department's  Over-the-road  Bus 
Accessibility  rule,  "Transportation  for 
Individuals  with  Disabilities"  (49  C.F.R. 
Part  37)  published  in  a  Federal  Register 
notice  on  September  24,  1998. 

Summary  of  DOT's  Over-the-Road  Bus 
Accessibility  Rule 

Deadlines  for  Acquiring  Accessible 
Vehicles.  Under  the  over-the-road  bus 
accessibility  rule,  all  new  buses 
obtained  by  large  (Class  I  carriers,  i.e., 
those  with  gross  aimual  operating 
revenues  of  $5.3  million  or  more),  fixed- 
route  carriers  after  October  30,  2000 
must  be  accessible,  with  wheelchair  lifts 
and  tie-downs  that  allow  passengers  to 
ride  in  their  own  wheelchairs.  The  rule 
requires  50  percent  of  the  fixed-route 
carriers'  fleets  to  be  accessible  by  2006, 
and  100  percent  of  the  vehicles  in  their 
fleets  to  be  accessible  by  2012.  The 
buses  acquired  by  small  (gross  operating 
revenues  of  less  than  $5.3  million 
annually)  fixed-route  providers  after 
October  29,  2001  also  are  required  to  be 
lift-equipped,  although  they  do  not  have 
a  deadline  for  total  fleet  accessibility. 
Small  providers  also  can  provide 
equivalent  service  in  lieu  of  obtaining 
accessible  buses.  Starting  in  2001, 
charter  and  tour  companies  have  to 
provide  service  in  an  accessible  bus  on 
48  hours'  advance  notice.  Fixed-route 
companies  must  also  provide  this  kind 
of  service  on  an  interim  basis  until  their 
fleets  are  completely  accessible. 

Deadlines  for  Delivering  Accessible 
Service.  The  rules  for  delivering 
accessible  motorcoach  service  went  into 
effect  October  29,  2001  for  large  fixed- 
route,  charter,  tour  and  other  demand- 
responsive  motorcoach  companies.  The 
rules  go  into  effect  for  small  operators 
on  October  28,  2002.  After  these  dates, 
companies  must  provide  service  in  an 
accessible  coach  to  a  passenger  who 
requests  it  and  gives  48  hours'  advance 
notice.  Small  companies  may  provide 
equivalent  service,  instead  of  acquiring 
accessible  coaches.  This  equivalent 
service  may  be  provided  in  an  alternate 
vehicle  (e.g.,  a  van),  provided  that  the 
service  allows  passengers  to  travel  in 
their  own  wheelchairs. 


Specifications  describing  the  design 
featvu^s  that  an  over-the-road  bus  must 
have  to  be  readily  accessible  to  and 
usable  by  persons  who  use  wheelchairs 
or  other  mobility  aids  required  by  the 
"Americans  with  Disabilities  Act 
Accessibility  Guidelines  for 
Transportation  Vehicles:  Over-the-Road 
Buses'  rule  (36  CFR  Part  1192)  were 
published  in  another  Federal  Register 
Notice  on  September  28, 1998. 

C.  Scope 

Improving  mobility  and  shaping 
America's  future  by  ensuring  that  the 
transportation  system  is  accessible, 
integrated,  efficient  and  offers  flexibility 
of  choices  is  a  key  strategic  goal  of  the 
Department  of  Transportation.  Over-the- 
road  Bus  Accessibility  projects  will 
improve  mobility  for  individuals  with 
disabilities  by  providing  financial 
assistance  to  help  make  vehicles 
accessible  and  provide  training  to 
ensure  that  drivers  and  others 
understand  how  to  use  accessibility 
features  as  well  as  how  to  treat  patrons 
with  disabilities. 

D.  Eligible  Applicants 

Grants  will  be  made  directly  to 
operators  of  over-the-road  buses. 
Intercity,  fixed-route  over-the-road  bus 
service  providers  may  apply  for  the 
$5.25  million  available  to  intercity 
fixed-route  providers  in  FY  2002.  Other 
over-the-road  bus  service  providers, 
including  operators  of  local  fixed-route 
service,  commuter  service,  and  charter 
or  tour  service  may  apply  for  the  $1.7 
miUion  available  in  FY  2002  for  these 
providers.  OTRB  operators  who  provide 
intercity,  fixed-route  service  and 
another  type  of  service,  such  as 
commuter,  charter  or  tour,  may  apply 
for  both  categories  of  funds  with  a  single 
application.  Private  for-profit  operators 
of  over-the-road  buses  are  eligible  to  be 
direct  applicants  for  this  program.  This 
is  a  departure  from  the  other  FTA 
programs  for  which  the  direct  applicant 
must  be  a  state  or  local  public  body. 

E.  Vehicle  and  Service  Definitions 

An  "over-the-road  bus"  is  a  bus 
characterized  by  an  elevated  passenger 
deck  located  over  a  baggage 
compartment. 

Intercity,  fixed-route  over-the-road 
bus  service  is  regularly  scheduled  bus 
service  for  the  general  public,  using  an 
over-the-road  bus  that:  operates  with 
limited  stops  over  fixed  routes 
connecting  two  or  more  urban  areas  not 
in  close  proximity  or  connecting  one  or 
more  rural  conununities  with  an  urban 
area  not  in  close  proximity;  has  the 
capacity  for  transporting  baggage  carried 
by  passengers;  and  makes  meaningful 


connections  with  scheduled  intercity 
bus  service  to  more  distant  points. 

Other  over-the-road  bus  service  means 
any  other  transportation  using  over-the- 
road  buses,  including  local  fixed-route 
service,  conunuter  service,  and  charter 
or  tour  service  (including  tour  or 
excursion  service  that  includes  features 
in  addition  to  bus  transportation  such  as 
meals,  lodging,  admission  to  points  of 
interest  or  special  attractions).  While 
some  commuter  service  may  also  serve 
the  needs  of  some  intercity  fixed-route 
passengers,  the  statute  includes 
commuter  service  in  the  definition  of 
"other"  service.  Commuter  service 
providers  should  apply  for  these  funds, 
even  though  the  services  designed  to 
meet  the  needs  of  commuters  may  also 
provide  service  to  intercity  fixed-route 
passengers  on  an  incidental  basis.  If  a 
service  provider  can  document  that 
more  than  50  percent  of  its  passengers 
are  using  the  service  as  intercity  fixed- 
route  service,  the  provider  may  apply 
for  the  funds  designated  for  intercity 
fixed-route  operators. 

F.  Eligible  projects 

Projects  to  finance  the  incremental 
capital  and  training  costs  of  complying 
with  DOT'S  over-the-road  bus 
accessibility  rule  (49  CFR  part  37)  are 
eligible  for  funding.  Incremental  capital 
costs  eligible  for  funding  include  adding 
lifts,  tie-downs,  moveable  seats,  doors 
and  all  labor  costs  associated  with  work 
on  the  vehicle  needed  to  make  vehicles 
accessible.  Retrofitting  vehicles  with 
such  accessibility  components  is  also  an 
eligible  expense.  Please  see  Buy 
America  section  for  further 
determination  of  eligibilitv. 

Fimds  may  be  awarded  oy  FTA  for 
costs  already  incurred  by  the  applicants. 
Any  new  wheelchair  accessible  vehicles 
delivered  since  June  8, 1998,  the  date 
that  the  Transportation  Equity  Act  for 
the  21st  Century  was  effective,  are 
eligible  for  funding  under  the  program. 
Vehicles  of  any  age  that  have  been 
retrofitted  with  lifts  and  other 
accessibility  components  since  June  8, 
1998  are  also  eligible  for  funding. 

Eligible  training  costs  are  those 
required  by  the  final  accessibility  rule  as 
described  in  49  CFR  37.209.  These 
activities  include  training  in  proper 
operation  and  maintenance  of 
accessibility  featxires  and  equipment, 
boarding  assistance,  securement  of 
mobility  aids,  sensitive  and  appropriate 
interaction  with  passengers  with 
disabilities,  and  handling  and  storage  of 
mobility  devices.  The  costs  associated 
with  developing  training  materials  or 
providing  training  for  local  providers  of 
over-the-road  bus  services  for  these 
purposes  are  eligible  expenses. 
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FTA  will  not  fund  the  incremental 
costs  of  acquiring  used  wheelchair 
accessible  OTRBs,  as  it  may  be 
impossible  to  verify  whether  or  not  FTA 
funds  were  already  used  to  make  the 
vehicles  accessible.  Also,  it  would'be 
difficult  to  place  a  value  on  the 
accessibility  features  based  upon  the 
depreciated  value  of  the  vehicle.  FTA 
wishes  to  increase  the  nvunber  of 
wheelchair  accessible  over-the-road 
buses  available  to  persons  with 
disabilities  throughout  the  coimtry,  and 
the  purchase  of  used  accessible 
vehicles,  whether  or  not  they  were 
previously  funded  by  FTA,  does  not 
further  this  objective. 

FTA  has  sponsored  the  development 
of  accessibility  training  materials  for 
public  transit  operators.  FTA-funded 
Project  Action  is  a  national  technical 
assistance  program  to  promote 
cooperation  between  the  disability 
commimity  and  the  transportation 
industry.  Project  Action  provides 
training,  resources  and  technical 
assistance  to  thousands  of  disability 
organizations,  consiuners  with 
disabilities,  and  transportation 
operators.  It  maintains  a  resovirce  center 
with  the  most  up-to-date  information  on 
transportation  accessibility.  Project 
Action  may  be  contacted  at:  Project 
Action,  700  Thirteenth  Street,  N.W., 
Suite  200,  Washington,  DC  20590, 
Phone:  1-800-659-6428,  Internet 
address:  http://www.projectaction.org/. 

G.  Grant  Criteria 

FTA  will  award  grants  based  on: 

a.  "The  identified  need  for  over-the- 
road  bus  accessibility  for  persons  with 
disabilities  in  the  areas  served  by  the 
applicant; 

b.  Tlie  extent  to  which  the  applicant 
demonstrates  innovative  strategies  and 
financial  commitment  to  providing 
access  to  over-the-road  buses  to  persons 
with  disabilities; 

c.  The  extent  to  which  the  over-the- 
road  bus  operator  acquires  equipment 
required  by  DOT's  over-the-road  bus 
accessibility  rule  prior  to  the  required 
timeframe  in  the  rule; 

d.  The  extent  to  which  financing  the 
costs  of  compljring  with  DOT's  rule 
presents  a  financial  hardship  for  the 
applicant;  and 

e.  The  impact  of  accessibility 
requirements  on  the  continuation  of 
over-the-road  bus  service,  with 
particular  consideration  of  the  impact  of 
the  requirements  on  service  to  rural 
areas  and  for  low-income  individuals. 

These  are  the  statutory  criteria  upon 
which  funding  decisions  wiU  be  made. 
In  addition  to  these  criteria,  FTA  may 
also  consider  other  factors,  such  as  the 
size  of  the  applicant's  fleet  and  the  level 


of  FTA  funding  that  may  already  have 
been  awarded  to  applicants  in  prior 
years. 

H.  Grant  Requirements 

Applicants  selected  for  funding  must 
include  documentation  necessary  to 
meet  the  requirements  of  FTA's 
Nonurbanized  Area  Formula  program 
(Section  5311  imder  Title  49,  United 
States  Code).  Technical  assistance 
regarding  these  requirements  is 
available  from  each  FTA  regional  office. 
The  regional  offices  will  contact  those 
applicants  selected  for  funding 
regarding  procedures  for  making  the 
required  certifications  and  assurances  to 
FTA  before  grants  are  made. 

Federal  requirements  apply  oidy  to 
the  incremental  cost  of  adding  the 
wheelchair  accessibility  features,  either 
to  new  vehicles  or  when  retrofitting 
existing  vehicles.  Training  costs  are  not 
subject  to  all  requirements.  For 
example,  labor  protections,  and  Buy 
America  are  not  applicable  to  training 
assistance. 

Those  applicants  selected  for  funding 
will  be  required  to  certify  compliance 
with  all  of  the  Federal  requirements 
applicable  to  the  OTRB  Accessibility 
Program,  provided  in  the 
comprehensive  compilation  below.  All 
applicants  are  advised  to  read  the  entire 
list  of  requirements  to  be  confident  of 
their  responsibilities  and  commitments 
for  compliance. 

The  authority  for  these  requirements 
are  provided  by  the  Transportation 
Equity  Act  fdr  the  21st  Centxuy,  Pub.  L. 
105-178,  Jime  9, 1998,  as  amended  by 
the  TEA-21  Restoration  Act  105-206, 
112  Stat.  685,  July  22, 1998.  49  U.S.C. 
chapter  53,  Title  23,  United  States  Code. 
U.S.  DOT  and  FTA  regulations  at  49 
CFR,  and  FTA  Circulars. 

A.  Buy  America 

In  the  OTRB  Accessibihty  program^ 
FTA's  Buy  America  regulations.  49  CFR 
part  661,  apply  to  the  incremental 
capital  cost  of  making  vehicles 
accessible.  Those  regulations  do  not 
apply  to  associated  labor  costs.  The 
following  discussion  relates  to  the 
contract  between  the  grantee  and  the 
prime  contractor. 

The  "General  Requirements"  found  at 
49  CFR  661.5  apply  to  that  portion  of 
the  accessibility  system  being  funded. 
That  section  requires  that  all  of  the 
manufacturing  processes  for  the  product 
take  place  in  the  United  States  and  that 
all  components  of  the  product  be  made 
in  the  United  States.  A  component  is 
considered  domestic  if  it  is 
manufactured  in  the  U.S.A.,  regardless 
of  the  origin  of  its  subcomponents.  The 
lift,  the  moveable  seats,  and  the 


securement  devices  will  all  be 
considered  components  for  purposes  of 
this  program;  accordingly,  a  "General 
Requirements"  analysis  should  be 
applied  to  each  of  these  items 
individually.  Should  a  recipient  choose 
to  request  funding  for  only  a  specific 
component,  such  as  the  lift  or  the 
securement  device,  then  the  Buy 
America  requirements  would  apply  only 
to  that  item  funded  by  FTA. 

Three  exceptions  to  the  general 
requirements  can  be  found  at  49  CFR 
66.1.7:  first,  a  waiver  may  be  requested 
when  the  application  of  the  regulation 
is  not  in  the  public  interest;  second,  the 
general  requirements  will  not  apply  if 
materials  and  products  being  procured 
are  not  produced  in  the  United  States  in 
sufficient  and  reasonably  available 
quantities  and  of  a  satisfactory  quality; 
and  third,  a  price  differential  waiver 
will  be  available  imder  this  program 
only  if  the  grantee  conducts  a 
competitive  procurement  [see 
Competitive  Procurement  Section, 
below).  FTA  approval  must  be  received 
by  the  recipient  of  FTA  funds  prior  to 
the  execution  of  contract. 

It  should  also  be  noted  that  FTA  has 
issued  a  general  public  interest  waiver 
for  all  purchases  imder  the  Federal 
"small  purchase"  threshold,  which  is 
currentiy  set  at  $100,000.  This  waiver 
can  be  found  in  49  CFR  661.7, 
Appendix  A(e).  In  Section  3038(b)  of 
TEA-21,  Congress  authorized  FTA 
financing  of  the  incremental  capital 
costs  of  compliance  with  DOT's  OTRB 
accessibility  rule.  Consistent  with  this 
provision,  the  small  purchase  waiver 
applies  only  to  the  incremental  cost  of 
the  accessibility  featines  FTA  is 
funding.  Where  more  then  one  bus  is 
purchased,  the  grantee  must  consider 
the  incremental  cost  increase  for  the 
entire  procurement  when  determining  if 
the  small  purchase  waiver  applies.  For 
example,  if  $30,000  is  the  incremental 
x:ost  for  the  accessibility  features  eligible 
imder  this  program  per  bus  (regardless 
of  the  Federal  share  contribution),  then 
a  procurement  of  three  buses  with  a 
total  such  cost  of  $90,000,  would  qualify 
for  the  small  purchase  waiver.  No 
special  application  to  FTA  would  be 
required. 

The  grantee  must  obtain  a 
certification  bom  the  bus  manufacturer 
that  all  items  included  in  the 
incremental  cost  for  which  the  applicant 
is  applying  for  funds  meet  Buy  America 
requirements. 

The  Buy  America  regidations  can  be 
found  at  www.fta.dot.gov/library/legal/ 
49661. htm. 
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B.  Labor  Protection 

Before  FTA  may  award  a  grant  for 
capital  assistance,  49  USC  5333(b) 
requires  that  fair  and  equitable 
arrangements  must  be  made  to  protect 
the  interests  of  transit  employees 
affected  by  FTA  assistance.  Those 
arrangements  must  be  certified  by  the 
Secretary  of  Labor  as  meeting  the 
requirements  of  the  statute.  When  a 
labor  organization  represent?  a  group  of 
affected  employees  in  the  service  area  of 
an  FTA  project,  the  employee  protective 
arrangement  is  usually  the  product  of 
negotiations  or  discussions  with  the 
imion.  The  grant  applicant  can  facilitate 
Department  of  Labor  (DOL)  certification 
by  identifying  in  the  application  any 
previously  certified  protective 
arrangements  that  have  been  applied  to 
similar  projects  xmdertaken  by  the  grant 
applicant,  if  any.  Receiving  funds  under 
the  OTRB  Accessibility  program, 
however,  will  not  require  the  grantee's 
employees  to  be  represented  by 
organized  labor.  Nothing  in  the  labor 
protection  provisions  in  49  U.S.C 
§  5333(b)  requires  a  motorcoach 
operator  to  become  a  union  carrier  or 
encourages  union  organizing  in  any 
manner.  Upon  receipt  of  a  grant 
application  requiring  employee 
protective  arrangements,  FTA  will 
transmit  the  application  to  DOL  and 
request  certification  of  the  employee 
protective  arrangements.  In  accordance 
with  DOL  guidelines,  DOL  notifies  the 
relevant  unions  in  the  area  of  the  project 
that  a  grant  for  assistance  is  pending 
and  affords  the  grant  applicant  and 
union  the  opportunity  to  agree  to  an   • 
arrangement  establishing  the  terms  and 
conditions  of  the  employee  protections. 
If  necessary,  DOL  furnishes  technical 
and  mediation  assistance  to  the  parties 
during  their  negotiations.  The  Secretary 
of  Labor  may  determine  the  protections 
to  be  certified  if  the  parties  do  not  reach 
an  agreement  after  good  faith  bargaining 
and  mediation  efforts  have  been 
exhausted.  DOL  will  also  set  the 
protective  conditions  when  affected 
employees  in  the  service  area  are  not 
represented  by  a  imion.  When  DOL 
determines  that  employee  protective 
arrangements  comply  with  labor 
protection  requirements,  DOL  will 
provide  a  certification  to  FTA.  The  grant 
agreement  between  FTA  and  the  grant 
applicant  incorporates  by  reference  the 
employee  protective  arrangements 
certified  by  £)OL. 

Applicants  must  identify  any  labor 
organizations  that  may  represent  their 
employees  and  all  labor  organizations 
that  represent  the  employees  of  any 
other  transit  providers  in  the  service 
area  of  the  project. 


For  each  local  of  a  nationally 
affiliated  union,  the  applicant  must 
provide  the  name  of  the  national 
organization  and  the  number  or  other 
designation  of  the  local  imion.  (For 
example.  Amalgamated  Transit  Union 
local  1258.)  Since  DOL  makes  its 
referral  to  the  national  union's 
headquarters,  there  is  no  need  to 
provide  a  means  of  contacting  the  local 
organization. 

However,  for  each  independent  labor 
organization  (i.e.,  a  union  that  is  not 
affiliated  with  a  national  or 
international  organization)  the  local 
information  will  be  necessary  (name  of 
organization,  address,  contact  person, 
phone,  fax  numbers). 

Where  a  labor  organization  represents 
transit  employees  in  the  service  area  of 
the  project,  DOL  must  refer  the 
proposed  protective  arrangements  to 
each  union  and  to  each  recipient.  For 
this  reason,  please  provide  DOL  with  a 
contact  person,  address,  telephone 
number  and  fax  nimiber  for  your 
company,  and  associated  union 
information. 

DOL  issued  a  Federal  Register  notice 
addressing  the  new  TEA-21  programs, 
including  the  OTRB  Accessibility 
Program,  "Amendment  to  Section 
5333(b)  Guidelines  to  Carry  Out  New 
Programs  Authorized  by  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)";  Final  Rule,  dated 
July  28, 1999.  FTA  issued  a  "Dear 
Colleague"  letter,  dated  December  5, 
2000,  addressing  DOL  processing  of 
grant  applications.  Attached  to  the  letter 
is  an  application  checklist  which 
provides  information  that  DOL  must 
have  in  order  to  review  and  certify  FTA 
grant  applications.  This  letter  and 
attachment  can  be  foimd  at:  http:// 
www.fta .  dot.gov/office/public/ 
c0019.html.  Questions  concerning 
protective  arrangements  and  related 
matters  pertaining  to  transit  employees 
should  be  addressed  to  the  Division  of 
Statutory  Programs,  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Room  N-5411,  Washington,  D.C.  20210; 
telephone  (202)  693-0126,  fax  (202) 
219-5338. 

C.  Competitive  Procurement 

Federal  procurement  requirements 
apply  to  FTA  funds  awarded  to  state 
and  local  governments  and  private 
nonprofit  agencies  under  49  CFR  parts 
18  and  19.  To  the  extent  a  direct 
recipient  of  FTA  funds  under  this 
program  is  a  private  for-profit  entity,  the 
Federal  procurement  requirements  do 
not  apply. 


D.  Planning 

Applicants  are  encouraged  to  notify 
the  appropriate  state  departments  of 
transportation  and  metropolitan 
planning  organizations  (MPO)  in  areas 
likely  to  be  served  by  equipment  made 
accessible  through  funds  made  available 
in  this  program.  Those  organizations,  in 
turn,  should  take  appropriate  steps  to 
inform  the  public,  and  individuals 
requiring  fully  accessible  services  in 
particular,  of  operators'  intentions  to 
expand  the  accessibility  of  their 
services.  Incorporation  of  funded 
projects  in  the  plans  and  transportation 
improvement  programs  of  states  and 
metropolitan  areas  by  states  and  MPOs 
also  is  encouraged,  but  is  not  required. 

E.  Authority  of  Applicant  and  Its 
Representative 

The  authorized  representative  of  the 
Applicant  and  legal  counsel  who  sign 
these  certifications,  assurances,  and 
agreements  affirm  that  both  the 
Applicant  and  its  authorized 
representative  have  adequate  authority 
under  state  and  local  law  and  the  by- 
laws or  internal  rules  of  the  Applicant 
organization  to: 

(1)  Execute  and  file  the  application  for 
Federal  assistance  on  behalf  of  the 
Applicant, 

(2)  Execute  and  file  the  required 
certifications,  assiirances,  and 
agreements  on  behalf  of  the  Applicant 
binding  the  Applicant,  and 

(3)  Execute  grant  agreements  and 
cooperative  agreements  with  FTA  on 
behalf  of  the  Applicant. 

F.  Standard  Assurances 

The  Applicant  assures  that  it  will 
comply  with  all  applicable  Federal 
statutes,  regulations,  executive  orders, 
FTA  circulars,  and  other  Federal 
administrative  requirements  in  carrying 
out  any  project  supported  by  the  FTA 
grant.  The  Applicant  acknowledges  that 
it  is  under  a  continuing  obhgation  to 
comply  with  the  terms  and  conditions 
of  the  grant  agreement  issued  for  its 
project  with  FTA.  The  Applicant 
understands  that  Federal  laws, 
regulations,  policies,  and  administrative 
practices  might  be  modified  from  time 
to  time  and  affect  the  implementation  of 
the  project.  The  Applicant  agrees  that 
the  most  recent  Federal  requirements 
will  apply  to  the  project,  unless  FTA 
issues  a  written  determination 
otherwise. 

G.  Debarment,  Suspension,  and  Other 
Responsibility  Matters  for  Primary 
Covered  Transactions 

As  required  by  U.S.  DOT  regulations 
on  Government-wide  Debarment  and 
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Suspension  (Nonprocurement)  at  49 
CFR  29.510: 

(1)  The  Applicant  (Primary 
Participant)  certifies,  to  the  best  of  its 
knowledge  and  belief,  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  fi-om  covered  transactions  by 
any  Federal  department  or  agency; 

(b)  Have  not.  within  a  three  (3)  year 
period  preceding  this  certification,  been 
convicted  of  or  had  a  civil  judgment 
rendered  against  them  for  commission 
of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting 
to  obtain,  or  performing  a  public 
(Federal,  state,  or  local)  transaction  or 
contract  under  a  public  transaction, 
violation  of  Federal  or  state  antitrust 
statutes,  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  state, 
or  local)  with  commission  of  any  of  the 
offenses  listed  in  subparagraph  (l)(b)  of 
this  certification;  and 

(d)  Have  not  within  a  three-year 
period  preceding  this  certification  had 
one  or  more  public  transactions 
(Federal,  state,  or  local)  terminated  for 
cause  or  default. 

(2)  The  Applicant  also  certifies  that,  if 
it  later  becomes  aware  of  any 
information  contradicting  the 
statements  of  paragraph  (1)  above,  it 
will  prompdy  provide  that  information 
to  FTA. 

(3)  If  the  Applicant  (F»rimary 
Participant)  is  unable  to  certify  to  all 
statements  in  paragraphs  (1)  and  (2) 
above,  it  shall  indicate  so  in  its 
signature  page  and  provide  a  written 
explanation  to  FTA. 

H.  Drug-Free  Workplace  Agreement 

I  As  required  by  U.S.  DOT  regulations, 
"Drug-Free  Workplace  Requirements 
(Grants),"  49  CFR  part  29,  Subpart  F.  as 
modified  by  41  U.S.C.  702.  the 
Applicant  agrees  that  it  will  provide  a 

Eg-free  workplace  by: 
I)  Publishing  a  statement  notifying 
smployees  that  the  imlawful 
manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled 
substance  is  prohibited  in  its  workplace 
and  specifying  the  actions  that  will  be 
taken  against  its  employees  for  violation 
of  that  prohibition; 

1  (2)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  its 
employees  about: 


(a)  The  dangers  of  drug  abuse  in  the 
workplace, 

(b)  Its  policy  of  maintaining  a  drug- 
free  workplace, 

(c)  Any  available  drug  coimseling. 
rehabilitation,  and  employee  assistance 
programs,  and 

(d)  The  penalties  that  may  be  imposed 
upon  its  employees  for  drug  abuse 
violations  occiuring  in  the  workplace; 

(3)  Making  it  a  requirement  that  each 
of  its  employees  be  engaged  in  the 
performance  of  the  grant  be  given  a  copy 
of  the  statement  required  by  paragraph 
(1)  above; 

(4)  Notifying  each  of  its  employees  in 
the  statement  required  by  paragraph  (1) 
that,  as  a  condition  of  employment 
financed  with  Federal  assistance 
provided  by  the  grant,  the  employee 
will  be  required  to: 

(a)  Abide  by  the  terms  of  the 
statement,  and 

(b)  Notify  the  employer  (Applicant)  in 
writing  of  any  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in 
the  workplace  no  later  than  five  (5) 
calendar  days  after  that  conviction; 

(5)  Notifying  FTA  in  writing,  within 
ten  (10)  calendar  days  after  receiving 
notice  required  by  paragraph  (4)(b) 
above  from  an  employee  or  otherwise 
receiving  actual  notice  of  that 
conviction.  The  Applicant,  as  employer 
of  any  convicted  employee,  must 
provide  notice,  including  position  tide, 
to  every  project  officer  or  other  designee 
on  whose  project  activity  the  convicted 
employee  was  working.  Notice  shall 
include  the  identification  number(s)  of 
each  affected  grant; 

(6)  Taking  one  of  the  following 
actions  within  thirty  (30)  calendar  days 
of  receiving  notice  under  paragraph 
(4)(b)  of  this  agreement  with  respect  to 
any  employee  who  is  so  convicted: 

(a)  Taking  appropriate  persoimel 
action  against  that  employee,  up  to  and 
including  termination,  consistent  with 
the  requirements  of  the  Rehabilitation 
Act  of  1973.  as  amended,  or 

(b)  Requiring  that  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a 
Federal,  state,  or  local  health,  law 
enforcement,  or  other  appropriate 
agency;  and 

(7)  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace  through  implementation  of 
paragraphs  (1),  (2).  (3),  (4),  (5).  and  (6) 
of  this  agreement.  The  Applicant  agrees 
to  maintain  a  list  identifying  its 
headquarters  location  and  each 
workplace  it  maintains  in  which  project 
activities  supported  by  FTA  are 

.  conducted,  and  make  that  list  readily 
accessible  to  FTA. 


/.  Intergovernmental  Review  Assurance 

The  Applicant  assures  that  each 
application  for  Federal  assistance 
submitted  to  FTA  has  been  or  will  be 
submitted,  as  required  by  each  state,  for 
intergovernmental  review  to  the 
appropriate  state  and  local  agencies. 
Specifically,  the  Applicant  assures  that 
it  has  fulfilled  or  will  fulfill  the 
obligations  imposed  on  FTA  by  U.S. 
DOT  regulations,  "Intergovernmental 
Review  of  Department  of  Transportation 
Programs  and  Activities,"  49  CFR  part 
17. 

/.  Nondiscrimination  Assurance. 

As  required  by  49  U.S.C.  5332  (which 
prohibits  discrimination  on  the  basis  of 
race,  color,  creed,  national  origin,  sex, 
or  age.  and  prohibits  discrimination  in 
employment  or  business  opportimity). 
Tide  VI  of  the  Civil  Rights  Act  of  1964, 
as  amended.  42  U.S.C.  2000d.  and  U.S. 
DOT  regidations.  "Nondiscrindnation  in 
Federally-Assisted  Programs  of  the 
■  Department  of  Transportation — 
Effectuation  of  Tide  VI  of  the  Civd 
Ri^ts  Act."  49  CFR  part  21  at  21.7.  die 
Applicant  assures  that  it  will  comply 
widi  all  requirements  of  49  CFR  part  21; 
FTA  Circular  4702.1.  "Tide  VI  Program 
Guidelines  for  Federal  Transit 
Administration  Recipients",  and  other 
applicable  directives,  so  that  no  person 
in  the  United  States,  on  the  basis  of 
race,  color,  national  origin,  creed,  sex. 
or  age  will  be  excluded  from 
participation  in.  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  in  any  program  or 
activity  (particularly  in  the  level  and 
quality  of  transportation  services  and 
transportation-related  benefits)  for 
which  the  Applicant  receives  Federal 
assistance  awarded  by  the  U.S.  DOT  or 
FTA  as  follows: 

(1)  The  Applicant  assures  that  each 
project  will  be  conducted,  property 
acquisitions  will  be  undertaken,  and 
project  facilities  will  be  operated  in_ 
accordance  with  all  applicable 
requirements  of  49  U.S.C.  5332  and  49 
CFR  part  21,  and  understands  that  this 
assurance  extends  to  its  entire  facility 
and  to  facilities  operated  in  connection 
with  the  project. 

(2)  The  Applicant  assures  that  it  will 
take  appropriate  action  to  ensure  that 
any  transferee  receiving  property 
financed  with  Federal  assistance 
derived  from  FTA  wdl  comply  with  the 
applicable  requirements  of  49  U.S.C. 
5332  and49  CFR  part  21. 

(3)  The  Applicant  assures  that  it  will 
prompdy  take  the  necessary  actions  to 
effectuate  this  assurance,  including 
notifying  the  public  that  complaints  of 
discrimination  in  the  provision  of 
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transportation-related  services  or 
benefits  may  be  filed  with  U.S.  DOT  or 
FTA.  Upon  request  by  U.S.  DOT  or  FTA, 
die  Applicant  assures  that  it  will  submit 
the  required  information  pertaining  to 
its  compliance  with  these  requirements. 
As  required  by  49  U.S.C.  5332  (which 
prohibits  discrimination  on  the  basis  of 
race,  color,  creed,  national  origin,  sex, 
or  age,  and  prohibits  discrimination  in 
employment  or  business  opportunity). 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
as  amended,  42  U.S.C.  2000d,  and  U.S. 
DOT  regulations.  "Nondiscrimination  in 
Federally- Assisted  Programs  of  the 
Department  of  Transportation — 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act,"  49  CFR  part  21  at  21.7,  the 
Applicant  assures  that  it  will  comply 
with  all  requirements  of  49  CFR  part  21: 
FTA  Circular  4702.1,  "Title  VI  Program 
Guidelines  for  Federal  Transit 
Administration  Recipients",  and  other 
applicable  directives,  so  that  no  person 
in  the  United  States,  on  the  basis  of 
race,  color,  national  origin,  creed,  sex, 
or  age  will  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  in  any  program  or 
activity  (particularly  in  the  level  and 
quality  of  transportation  services  and 
transportation-related  benefits)  for 
which  the  Applicant  receives  Federal 
assistance  awarded  by  the  U.S.  DOT  or 
FTA  as  follows: 

(1)  The  Applicant  assures  that  each 
project  will  be  conducted,  property 
acquisitions  will  be  undertaken,  and 
project  facilities  will  be  operated  in 
accordance  with  all  applicable 
requirements  of  49  U.S.C.  5332  and  49 
CFR  part  21,  and  understands  that  this 
assurance  extends  to  its  entire  facility 
and  to  facilities  operated  in  connection 
with  the  project. 

(2)  The  Applicant  assures  that  it  will 
take  appropriate  action  to  ensure  that 
any  transferee  receiving  property 
financed  with  Federal  assistance 
derived  from  FTA  will  comply  with  the 
applicable  requirements  of  49  U.S.C. 
5332  and  49  CFR  part  21. 

(3)  The  Apphcant  assures  that  it  will 
promptly  take  the  necessary  actions  to 
effectuate  this  assurance,  including 
notifying  the  public  that  complaints  of 
discrimination  in  the  provision  of 
transportation-related  services  or 
benefits  may  be  filed  with  U.S.  DOT  or 
FTA.  Upon  request  by  U.S.  DOT  or  FTA, 
the  Applicant  assures  that  it  will  submit 
the  required  information  pertaining  to 
its  compliance  with  these  requirements. 

(4)  The  Applicant  assures  that  it  will 
make  any  changes  in  its  49  U.S.C.  5332 
and  Title  VI  implementing  procedures 
as  U.S.  DOT  or  FTA  may  request. 


(5)  As  required  by  49  CFR  21.7(a)(2), 
the  Applicant  will  include  in  each  third 
party  contract  or  subagreement 
provisions  to  invoke  the  requirements  of 
49  U.S.C.  5332  and  49  CFR  part  21,  and 
include  provisions  to  invoke  those 
requirements  in  deeds  and  instruments 
recording  the  transfer  of  real  property, 
structures,  improvements. 

K.  Assumnce  of  Nondiscrimination  on 
the  Basis  of  Disability 

As  required  by  U.S.  DOT  regulations, 
"Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Assistance,"  at  49  CFR  part 
27,  implementing  the  Rehabilitation  Act 
of  1973,  as  amended,  and  the  Americans 
with  Disabilities  Act  of  1990,  as 
amended,  the  Applicant  assures  that,  as 
a  condition  to  the  approval  or  extension 
of  any  Federal  assistance  awarded  by 
FTA  to  construct  any  facility,  obtain  any 
rolling  stock  or  other  equipment, 
undertake  studies,  conduct  research,  or 
to  participate  in  or  obtain  any  benefit 
from  any  program  administered  by  FTA, 
no  otherwise  qualified  person  with  a 
disability  shall  be,  solely  by  reason  of 
that  disability,  excluded  from 
participation  in,  denied  the  benefits  of, 
or  otherwise  subjected  to  discrimination 
in  any  program  or  activity  receiving  or 
benefiting  from  Federal  assistance 
administered  by  the  FTA  or  any  entity 
within  U.S.  DOT.  The  Applicant  assures 
that  project  implementation  and 
operations  so  assisted  will  comply  with 
all  applicable  requirements  of  U.S.  IXDT 
regulations  implementing  the 
Rehabilitation  Act  of  1973,  as  amended, 
29  U.S.C.  794,  and  the  Americans  with 
Disabilities  Act  of  1990,  as  amended,  42 
U.S.C.  12101  et  seq.  at  49  CFR  parts  27, 
37,  and  38,  and  any  applicable 
regulations  and  directives  issued  by 
other  Federal  departments  or  agencies. 

L.  Certifications  Prescribed  by  the  Office 
of  Management  and  Budget  (SF-424B 
and  SF-424D) 

The  Applicant  certifies  that  it: 

(1)  Has  the  legal  authority  to  apply  for 
Federal  assistance  and  the  institutional, 
managerial,  and  financial  capability 
(including  funds  sufficient  to  pay  the 
non-Federal  share  of  project  cost)  to 
ensure  proper  planning,  management, 
and  completion  of  the  project  described 
in  its  application. 

(2)  Will  give  FTA.  the  Comptroller 
General  of  the  United  States  and,  if 
appropriate,  the  state,  through  any 
authorized  representative,  access  to  and 
the  right  to  examine  all  records,  books, 
papers,  or  documents  related  to  the 
award;  and  will  establish  a  proper 
accounting  system  in  accordance  with 


generally  accepted  accounting  standards 
or  agency  directives. 

(3)  Will  establish  safeguard  to  prohibit 
employees  from  using  their  positions  for 
a  purpose  that  constitutes  or  presents 

the  appearance  of  personal  or  ' 

organizational  conflict  of  interest  or 
personal  gain. 

(4)  Will  initiate  and  complete  the 
work  within  the  applicable  project  time 
periods  following  receipt  of  FTA 
approval. 

(5)  Will  comply  with  all  statutes 
relating  to  nondiscrimination  including, 
but  not  limited  to: 

(a)  Title  VI  of  the  Civil  Rights  Act,  42 
U.S.C.  2000d,  which  prohibits 
discrimination  on  the  basis  of  race, 
color,  or  national  origin; 

(b)  Tide  IX  of  the  Education 
Amendments  of  1972,  as  amended,  20 
U.S.C.  1681,  1683,  and  1685  through 
1687,  which  prohibits  discrimination  on 
the  basis  of  sex; 

(c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended,  29  U.S.C.  794. 
which  prohibits  discrimination  on  the 
basis  of  handicaps; 

(d)  The  Age  Discrimination  Act  of 
1975,  as  amended,  42  U.S.C.  6101 
through  6107,  which  prohibit 
discrimination  on  the  basis  of  age; 

(e)  The  Drug  Abuse  Office  and 
Treatment  Act  of  1972,  Pub.  L.  92-255, 
March  21, 1972,  and  amendments 
thereto,  relating  to  nondiscrimination 
on  the  basis  of  drug  abuse; 

(f)  The  Comprehensive  Alcohol  Abuse 
and  Alcoholism  Prevention  Act  of  1970, 
Pub.  L.  91-616,  Dec.  31, 1970,  and 
amendments  thereto,  relating  to 
nondiscrimination  on  the  basis  of 
alcohol  abuse  or  alcoholism; 

(g)  The  Public  Health  Service  Act  of 
1912,  as  amended,  42  U.S.C.  290dd-3 
and  290ee-3,  related  to  confidentiality 
of  alcohol  and  drug  abuse  patient 
records; 

(h)  Title  Vni  of  the  Civil  Rights  Act, 
42  U.S.C.  3601  et  seq.,  relating  to 
nondiscrimination  in  the  sale,  rental,  or 
financing  of  housing; 

(i)  Any  other  nondiscrimination 
provisions  in  the  specific  statutes  under 
which  Federal  assistance  for  the  project 
may  be  provided  including,  but  not 
■  limited  to  section  1101(b)  of  the 
Transportation  Equity  Act  for  the  21st 
Century,  23  U.S.C.  101  note,  which 
provides  for  participation  of 
disadvantaged  business  enterprises  in 
FTA  programs;  and 

(j)  The  requirements  of  any  other 
nondiscrimination  statute(s)  that  may 
apply  to  the  project. 

(6)  Will  comply,  or  has  complied, 
with  the  requirements  of  Titles  II  and  III 
of  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
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Act  of  1970,  as  amended,  (Uniform 
Relocation  Act)  42  U.S.C.  4601  et  seq., 
which  provide  for  fair  and  equitable 
treatment  of  persons  displaced  or  whose 
property  is  acquired  as  a  result  of 
Federal  of  federally-assisted  programs. 
These  requirements  apply  to  all 
interests  in  real  property  acquired  for 
project  purposes  regardless  of  Federal 
participation  in  purchases.  As  required 
by  U.S.  DOT  regulations,  "Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  for  Federal  and  Federally 
Assisted  Programs,"  at  49  CFR  24.4,  and 
sections  210  and  305  of  the  Uniform 
Relocation  Act,  42  U.S.C.  4630  and 
4655,  the  Applicant  assures  that  it  has 
the  requisite  authority  under  applicable 
state  and  local  law  and  will  comply  or 
has  complied  with  the  requirements  of 
the  Uniform  Relocation  Act,  42  U.S.C. 
4601  et  seq..  and  U.S.  DOT  regiUations, 
"Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  for  Federal 
and  Federally  Assisted  Programs,"  49 
CFR  part  24  including,  but  not  limited 
to  the  following: 

(a)  The  Applicant  will  adequately 
inform  each  affected  person  of  the 
benefits,  policies,  and  procedures 
provided  for  in  49  CFR  part  24; 

(b)  The  Apphcant  will  provide  fair 
and  reasonable  relocation  payments  and 
assistance  required  by  42  U.S.C.  4622, 
4623,  and  4624;  49  CFR  part  24;  and  any 
applicable  FTA  procedures,  to  or  for 
families,  individuals,  partnerships, 
corporations  or  associations  displaced 
as  a  result  of  any  project  financed  with 
FTA  assistance: 

(c)  The  Applicant  will  provide 
relocation  assistance  programs  offering 
the  services  described  in  42  U.S.C.  4625 
to  such  displaced  families,  individuals, 
partnerships,  corporations,  or 
associations  in  the  manner  provided  in 

TCFR  part  24  and  FTA  procedures; 
(d)  Within  a  reasonable  time  before 
displacement,  the  Applicant  will  make 
available  comparable  replacement 
dwellings  to  displaced  families  and 
individuals  as  required  by  42  U.S.C. 
4625(c)(3); 

(e)  The  Applicant  will  carry  out  the 
relocation  process  in  such  a  manner  as 
to  provide  displaced  persons  with 
uniform  and  consistent  services,  and 
will  make  available  replacement 
housing  in  the  same  range  of  choices 
with  respect  to  such  housing  to  all 
displaced  persons  regardless  of  race, 
color,  religion,  or  national  origin;  and 

(f)  In  acquiring  real  property,  the 
Applicant  will  be  guided  to  the  greatest 
extent  practicable  under  state  law,  by 
the  real  property  acquisition  policies  of 
42  U.S.C.  4651  and  4652; 

(g)  The  Applicant  will  pay  or 
reimburse  property  owners  for 


necessary  expenses  as  specified  in  42 
U.S.C.  4653  and  4654,  with  the 
understanding  that  FTA  will  participate 
in  the  Applicant's  eligible  costs  of 
providing  payments  for  those  expenses 
as  required  by  42  U.S.C.  4631; 

(h)  The  Applicant  will  execute  such 
amendments  to  third  party  contracts 
and  subagreements  financed  with  FTA 
assistance  and  execute,  furnish,  and  be 
bound  by  such  additional  documents  as 
FTA  may  determine  necessary  to 
effectuate  or  implement  the  assurances 
provided  herein;  and 

(i)  The  Applicant  agrees  to  make  these 
assurances  part  of  or  incorporate  them 
by  reference  into  any  third  party 
contract  or  subagreement,  or  any 
amendments  thereto,  relating  to  any 
project  financed  by  FTA  involving 
relocation  or  land  acquisition  and 
provide  in  any  affected  document  that 
these  relocation  and  land  acquisition 
provisions  shall  supersede  any 
conflicting  provisions. 

(7)  To  the  extent  applicable,  will 
comply  with  provisions  of  the  Hatch 
Act,  5  U.S.C.  1501  through  1508,  and 
7324  through  7326,  which  limit  the 
political  activities  of  state  and  local 
agencies  and  their  officers  and 
employees  whose  principal  employment 
activities  are  financed  in  whole  or  part 
with  Federal  funds  including  a  Federal 
loan,  grant,  or  cooperative  agreement, 
but  pursuant  to  23  U.S.C.  142(g).  does 
not  apply  to  a  nonsupervisory  employee 
of  a  transit  system  (or  of  any  other 
agency  or  entity  performing  related 
functions)  receiving  FTA  assistance  to 
whom  the  Hatch  Act  does  not  otherwise 
apply. 

(8)  To  the  extent  applicable,  will 
comply  with  the  Davis-Bacon  Act,  as 
amended,  40  U.S.C.  276a  through 
276a(7),  the  Copeland  Act,  as  amended, 
18  U.S.C.  874  and  40  U.S.C.  276c,  and    • 
the  Contract  Work  Hours  and  Safety 
Standards  Act,  as  amended,  40  U.S.C. 
327  through  333,  regarding  labor 
standards  for  federally-assisted 
subagreements. 

(9)  To  the  extent  applicable,  will 
comply  with  flood  insurance  purchase 
requirements  of  section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012a{a),  requiring 
recipients  in  a  special  flood  hazard  area 
to  participate  in  the  program  and 
purchase  flood  insurance  if  the  total 
cost  of  insurable  construction  and 
acquisition  is  $10,000  or  more. 

(10)  Will  comply  with  environmental 
standards  that  may  be  prescribed  to 
implement  the  following  Federal  laws 
and  executive  orders: 

(a)  Institution  of  environmental 
quality  control  measures  xmder  the 
National  Environmental  Policy  Act  of 


1969,  as  amended,  42  U.S.C.  4321  et 
seq.  and  Executive  Order  No.  11514,  as 
amended,  42  U.S.C.  4321  note; 

(b)  Notification  of  violating  facilities 
pursuant  to  Executive  Order  No.  11738, 
42  U.S.C.  7606  note; 

(c)  Protection  of  wetlands  pursuant  to 
Executive  Order  No.  11990,  42  U.S.C. 
4321  note; 

(d)  Evaluation  of  flood  hazards  in 
floodplains  in  accordance  with 
Executive  Order  11988,  42  U.S.C.  4321 
note; 

(e)  Assurance  of  project  consistency 
with  the  approved  State  management 
program  developed  pursuant  to  the 
requirements  of  the  Coastal  Zone 
Management  Act  of  1972,  %s  amended, 
16  U.S.C.  1451  et  seq. 

(f)  Conformity  of  Federal  actions  to 
State  (Clean  Air)  Implementation  Plans 
under  section  176(c)  of  the  Clean  Air 
Act  of  1955,  as  amended,  42  U.S.C.  7401 
et  seq.; 

(g)  Protection  of  undergroimd  sources 
of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as 
amended,  42  U.S.C.  300h  et  seq.; 

(h)  Protection  of  endangered  species 
under  the  Endangered  Species  Act  of 
1973,  as  amended,  Endangered  Species 
Act  of  1973,  as  amended,  16  U.S.C.  1531 
et  seq.;  and 

(i)  Envirorunental  protections  for 
Federal  transit  programs,  including,  but 
not  limited  to  protections  for  a  park, 
recreation  area,  or  wildlife  or  waterfowl 
refuge  of  national,  state,  or  local 
significance  or  any  land  from  a  historic 
site  of  national,  state,  or  local 
significance  used  in  a  transit  project  as 
required  by  49  U.S.C.  303. 

(11)  Will  comply  with  the  Wild  and 
Scenic  Rivers  Act  of  1968,  as  amended, 
16  U.S.C.  1271  et  seq.  relating  to 
protecting  components  of  the  national 
wild  and  scenic  rivers  systems. 

(12)  Will  assist  FTA  in  assuring 
compliance  with  section  106  of  the 
National  Historic  Preservation  Act  of 
1966,  as  amended,  16  U.S.C.  470f, 
Executive  Order  No.  11593 
(identification  and  protection  of  historic 
properties),  16  U.S.C.  470  note,  and  the 
Archaeological  and  Historic 
Preservation  Act  of  1974,  as  amended,     . 
16  U.S.C.  469a-l  et  seq. 

(13)  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act,  42 
U.S.C.  4801,  which  prohibits  the  use  of 
lead-based  paint  in  construction  or 
rehabilitation  of  residence  structures. 

(14)  Will  not  dispose  of,  modify  the 
use  of,  or  change  the  terms  of  the  real- 
property  title,  or  other  interest  in  the 
site  and  facilities  on  which  a 
construction  project  supported  with 
FTA  assistance  takes  place  wiAout 
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permission  and  instructions  from  the 
awarding  agency. 

(15)  Will  record  the  Federal  interest  in 
the  title  of  real  property  in  accordance 
with  FTA  directives  and  will  include  a 
covenant  in  the  title  of  real  property 
acquired  in  whole  or  in  part  with 
Federal  assistance  funds  to  assure 
nondiscrimination  during  the  useful  life 
of  the  project. 

(16)  Will  comply  with  FTA 
requirements  concerning  the  drafting, 
review,  and  approval  of  construction 
plans  and  specifications  of  any 
construction  project  supported  with 
FTA  assistance.  As  required  by  U.S. 
DOT  regulations,  "Seismic  Safety,"  49 
CFR  41.117(d).  before  accepting  delivery 
of  any  building  financed  with  FTA 
assistance,  it  will  obtain  a  certificate  of 
compliance  with  the  seismic  design  and 
construction  requirements  of  49  CFR 

part  41. 

(17)  Will  provide  and  maintain 
competent  and  adequate  engineering 
supervision  at  the  construction  site  of 
any  project  supported  with  FTA 
assistance  to  ensure  that  the  complete 
work  conforms  with  the  approved  plans 
and  specifications  and  will  furnish 
progress  reports  and  such  other 
information  as  may  be  required  by  FTA 
or  the  State. 

(18)  Will  comply  with  the  National 
Research  Act,  Pub.  L.  93-348,  July  12, 
1974,  as  amended,  regarding  the 
protection  of  himian  subjects  involved 
in  research,  development,  and  related 
activities  supported  by  Federal 

assistance  and  DOT  regulation,         

"Protection  of  Human  Subjects,"  49  CFR 
part  11. 

(19)  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966,  as 
amended,  7  U.S.C.  2131  et  seq. 
pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held 
for  research,  teaching,  or  other  activities 
supported  by  FTA  assistance. 

(20)  Will  have  performed  the  financial 
and  compliance  audits  required  by  the 
Single  Audit  Act  Amendments  of  1996, 
31  U.S.C.  7501  et  seq.  and  0MB  Circular 
No.  A-133,  "Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations  and  Department  of 
Transportation  provisions  of  OMB  A- 
133  Compliance  Supplement,  March 
2000." 

(21)  Will  comply  vidth  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and 
policies  governing  the  project. 

Af.  Lobbying  Certification  for  an 
Application  Exceeding  $100,000 

An  Applicant  that  submits,  or  intends 
to  submit  this  fiscal  year,  an  application 
for  Federal  assistance  exceeding 


$100,000  must  provide  the  following 
certification.  Consequently,  FTA  may 
not  provide  Federal  assistance  for  an 
application  exceeding  $100,000  until 
the  Applicant  provides  this  certification 
by  selecting  category  "11"  on  the 
Signature  Page  at  the  end  of  this 
document. 

(1)  As  required  by  U.S.  DOT 
regulations,  "New  Restrictions  on 
Lobbying,"  at  49  CFR  20.110,  the 
Applicant's  authorized  representative 
certifies  to  the  best  of  his  or  her 
knowledge  and  belief  that  for  each 
application  for  a  Federal  assistance 
exceeding  $100,000: 

(a)  No  Federal  appropriated  funds 
have  been  or  will  be  paid,  by  or  on 
behalf  of  the  Applicant,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress 
pertaining  to  the  award  of  any  Federal 
assistance,  or  the  extension, 
continuation,  renewal,  amendment,  or 
modification  of  any  Federal  assistance 
agreement;  and 

(b)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  ip  connection  with  any 
application  to  FTA  for  Federal 
assistance,  the  Applicant  assures  that  it 
will  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobbying,"  including  the  information 
required  by  the  form's  instructions, 
which  may  be  amended  to  omit  such 
information  as  permitted  by  31  U.S.C. 
1352. 

(2)  The  Applicant  understands  that 
this  certification  is  a  material 
representation  of  fact  upon  which 
reliance  is  placed  and  that  submission 
of  this  certification  is  a  prerequisite  for 
providing  Federal  assistance  for  a 
transaction  covered  by  31  U.S.C.  1352. 
The  Applicant  also  understands  that 
any  person  who  fails  to  file  a  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

n.  Guidelines  for  Preparing  Grant 
Application 

FTA  is  conducting  a  national 
solicitation  for  applications  imder  the 
OTRB  Accessibility  program.  Grant 
awards  will  be  made  on  a  competitive 
basis.  Applicants  should  submit  3 
copies  of  their  project  proposal 
application,  consistent  with  the 


application  format  provided  at 
Appendix  A,  to  the  appropriate  regional 
office.  Project  proposal  applications 
must  be  received  by  FTA  no  later  than 
June  14,  2002.  The  OTRB  operators 
should  submit  the  application  to  the 
office  in  the  region  in  which  its 
headquarters  office  is  located  (see 
Appendix  B).  The  application  should 
provide  information  on  all  items  for 
which  you  are  requesting  funding  in  FY 
2001.  The  application  must  include  the 
following  elements: 

1.  Applicant  Information 

This  addresses  basic  identifying 
^information,  including: 

a.  Company  name 

b.  Contact  information  for  notification 
of  project  selection:  Contact  name, 
address,  fax  and  phone  number 

c.  Description  of  services  provided  by 
company 

d.  For  fixed-route  carriers,  whether 
you  are  a  large  (Class  I,  with  gross 
annual  operating  revenues  of  $5.3 
million  or  more)  or  small  (gross 
operating  revenues  of  less  than  $5.3 
million  annually)  carrier 

e.  Existing  fleet  and  employee 
information,  including  number  of  over- 
the-road  buses  used  for  intercity  fixed- 
route  service  and  other  service  and 
number  of  employees 

f.  Estimate  of  the  proportion  of 
service,  if  any,  that  is  intercity  fixed- 
route 

g.  Description  of  your  technical,  legal, 
and  financial  capacity  to  implement  the 
proposed  project. 

2.  Project  Information 

Every  application  must: 

a.  Provide  the  Federal  amount 
requested  for  each  piupose  for  which 
funds  are  sought. 

b.  How  intercity  fixed-route  service 
meets  the  definition  of  intercity  fixed- 
route  service,  including  how  service 
makes  meaningful  connections  with 
scheduled  intercity  bus  service  to  more 
distant  points. 

c.  Document  matching  funds, 
including  amovmt  and  source. 

d.  Describe  project,  including 
components  to  be  funded,  i.e.,  lifts,  tie- 
downs,  movable  seats,  etc.,  and/ or 
training. 

e.  Provide  project  time-line,  including 
significant  milestones  such  as  date  or 
contract  for  purchase  of  vehicle{s),  and 
actual  or  expected  delivery  date  of 
vehicles. 

f.  Address  each  of  the  five  statutory 
evaluation  criteria. 

g.  Complete  Standard  Form  424, 
"Federal  Assistance." 
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7.  Labor  Information 

a.  Identify  any  labor  organizations 
that  may  represent  your  employees  and 
all  labor  organizations  that  represent  the 
employees  of  any  transit  providers  in 
the  service  area  of  the  project.  For  each 
local  of  a  nationally  affiliated  union,  the 
applicant  must  provide  the  name  of  the 
national  organization  and  the  number  or 
other  designation  of  the  local  union. 
(For  example,  Amalgamated  Transit 
Union  local  1258.)  Since  DOL  makes  its 
referral  to  the  national  union's 
headquarters,  there  is  no  need  to 
provide  a  means  of  contacting  the  local 
organization. 

b.  For  each  independent  labor 
organization  (i.e.,  a  union  that  is  not 
affiliated  with  a  national  or 
international  organization)  the  local 
information  will  be  necessary  (name  of 
organization,  address,  contact  person, 
phone,  fax  numbers). 

c.  Where  a  labor  organization 
represents  transit  employees  in  the 
service  area  of  the  project,  DOL  must 
refer  the  proposed  protective 
arrangements  to  each  imion  and  to  each 
recipient.  For  this  reason,  please 
provide  DOL  with  a  contact  person, 
address,  telephone  number  and  fax 
number  for  your  company  and 
associated  union  information. 

m.  Grant  Application  Review  Process 

Applications  are  to  be  submitted  to 
the  appropriate  FTA  Regional  Office  by 
the  close  of  business  on  Jvme  14,  2002. , 
FTA  will  screen  all  applications  to 
determine  whether  all  required 
eligibility  elements,  as  described  in 
Section  2  of  the  application,  are  present. 
An  FTA  evaluation  team  will  evaluate 
each  application  according  to  the 
criteria  described  in  this  announcement. 

A.  Notification 

I  FTA  expects  to  notify  all  applicants, 
both  those  selected  for  funding  and 


those  not  selected,  in  August  2001. 
Projects  selected  for  funding  will  be 
published  in  a  Federal  Register  notice. 

Issued  on.  April  2,  2002. 
Jennifer  L.  Dom, 
Administrator. 

Appendix  A 

Over-the-Road  Bus  Accessibility  Program 
Project  Proposal  Application 

1.  APFLICANTINFORMATION 

A.  Company  Name: 

B.  For  Notification  of  Project  Selection 
Contact: 

Name  of  Individual: 
Address: 
Telephone  number: 

C.  Describe  Services  Provided  by  Company, 
including  Areas  Served: 

D.  Intercity  Fixed-Route  Carriers: 
Large/Class  I  (gross  annual 

operating  revenues  of  $5.3  Million  or 
more) 

Small  (gross  annual  revenues  of 


for# 


Employees — Training 


less  than  $5.3  Million) 
E.  Existing  Fleet  and  Employee  Information: 
# Over-the-road  Buses  in  fleet  used 

for  Intercity  Fixed-route  Service 
# Over-the-road  have  lifts  buses 

currently 
#  Over-the-road  Buses  in  fleet  used 


for  Other  Service,  e.g..  Charter,  Tour,  & 
Commuter 

Over-the-road  Buses  currently  have 


lifts 


«_ Employees 

F.  If  you  provide  both  intercity  fixed-route 
service  and  another  type  of  service,  such  as 
commuter,  charter  or  tour  service,  please 
provide  an  estimate  of  the  proportion  of 
your  service  that  is  intercity 

^ %  of  services  is  intercity  fixed-route 

G.  Describe  your  technical,  legal,  and 
financial  capacity  to  implement  the 
proposed  project. 

2.  PROJECT  INFORMATION 
A.  Federal  Amount  Requested  (Up  to  90% 
Federal  Share): 

Intercity  Fixed  Route  Service: 
$ for  # New  Over-the-road 


If  funds  are  being  requested  for  intercity 
fixed-route  services,  please  describe  how  the 
service  meets  the  definition  of  intercity  fixed- 
route  service,  including  how  the  service 
makes  meaningful  connections  with 
scheduled  intercity  bus  service  to  more 
distant  points. 

Other  Service  (Commuter.  Charter,  or  Tour) 


$            for# 

New  Over-the-road 

Buses 

$            for# 

Retrofits 

$            for# 

Employees — ^Training 

Buses 
$  for  # 


Retrofits 


B.  Documeut  Matching  Funds,  including 
Amount  and  Source: 

C.  Describe  Project,  including  Components  to 
be  funded,  i.e.,  Lifts,  Tie-downs,  Moveable 
Seats,  etc.  and/or  Training: 

D.  Provide  Project  Time  Line,  including 
Significant  Milestones  such  as  Date  of 
Contract  for  Purchase  of  Vehicle{s),  and 
actual  or  expected  delivery  date  of 
vehicles: 

E.  Project  Evaluation  Criteria — Projects  will 
be  evaluated  according  to  the  following 
criteria: 

The  identified  need  for  over-the-road  bus 
accessibility  for  persons  with  disabilities  in 
the  areas  served  by  the  applicant.  (20  points) 

The  extent  to  which  the  applicant 
demonstrated  innovative  strategies  and 
financial  commitment  to  providing  access  to 
over-the-road  buses  to  persons  with 
disabilities.  (20  points) 

The  extent  to  which  the  over-the-road  bus 
operator  acquired  equipment  required  by 
DOT'S  over-the-road  bus  accessibility  rule 
prior  to  the  required  time-frame  in  the  rule. 
(20  points] 

The  extent  to  which  financing  the  costs  of 
complying  with  DOT's  rule  presents  a 
financial  hardship  for  the  applicant.  (20 
points) 

The  impact  of  accessibility  requirements 
on  the  continuation  of  over-the-road  bus 
service  with  particular  consideration  of  the 
impact  of  the  requirements  on  service  to  rural 
areas  and  for  low-income  individuals.  (20 
points) 

F.  OMB  Standard  Form  424.  "Federal 
Assistance" 

BILUNG  CODE  4910-57-P 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approve  No.  0348-0043 


1.  TYPg  Of  SUBMISSION 
|_J  CovMtmdfton 


Address  (ipwv  dfy.  county.  SMB.  and  zip  coUe): 


Q  Coratruclion 
n  Mo«»-Cow»tnictiow 


2.  DATE  SUBMrrTED 


3.  DATE  RECEIVEO  BY  STATE 


4.  DATE  RECEIVEO  BY  FEDERAL  AGENCY 


Apptcant  MaMMar 


Stala  Appication  Menilfier 


Fadaral  Idantiaer 


Sk  ATPUCANT  BIFOmiATION 


LagalNafna: 


Organizational  Unit 


Name  arMl  Meptiona  numbar  or  parson  to  tw  contactad  on  maoers  involving 
this  appicabon  Cgrve  area  ooda> 


6.  EMPLOYER  MENTIWCATION  NUMBER  (EIN): 

m-i  I  I  I  I  I  I 


t.  TYPE  OF  APWJCATIOM: 

QNaw         OCo^immHm*  Q 

If  Rw«aion.anlar  appropriate  la«a»<»)  in  box(a8)  Q     |      | 

A.lnoaaseAward         8  DeoeaaaAaiard       C.  lnoa«a  Dur^ion 
O.  Dacraaia  Duration    Otharfivwci^l- 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER:   


Tm.E; 


12.  AREAS  AFFECTED  BY  PROJECT  ^Ciliaa.  COuntfaa. 


13.  PROPOSED  PROJECT 


Start  DMa 


Ending  Data 


.  TYPE  OF  APPLICANT:  <*n«Br  appr«»ir»a<»  l»«»f  in  l»x; 


A! 

B.  County 

C.  Municipal 
0.  TooMWliip 
E.  Interstate 

F  Intarmunicipal 


D 


H.  Independent  School  DisL 

I.  Stale  Controlad  Institution  o(  Higher  Learning 

J.  Prrvaie  University 

K.  Indian  Tribe 

L.  Individual 

M.  ProM  Organtzabon 


G.  Special  Oisliict      N.  Other  (Spedfy) . 


«.  NAME  OF  FEDERAL  AGENCY: 


11.  OESCRIPTTVE  TITLE  OF  APPLICANTS  PROJECT: 


14.  CONGRESS»NAL  DISTRICTS  OF: 


a.  Appfecant 


ISu  ESTIMATED  FUNDING: 


a.  Federal 


b.  Applrjnt 


c.  Stale 


d.  Local 


e.Otier 


g.  TOTAL 


TT 
TT 


TT 
TT 


b.  Pfoject 


1C  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICAT10N/APPLICATK)N  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 


DATE 


b.No.    Q  PROGRAM  IS  MOT  COVERED  BYE.  0.12372 

a  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  OEUNOUENT  ON  AMY  FEDERAL  DEBT? 
QYee    l|-Yee.-allacl«  an  explanation.  □  No 


.a  TOTM6Bg«TOFMYKWoJwJDGCANDBgUg.AU.PATAB«TWBAPPUCATK)N<PREAPPUCATIOWARCTmiE  AND  CORRECT.  THE 
l».TOTHEBe»TUPWTRfwwi*H««#w«»»«— ^.•»* _«,^..-..M«»«j«»nMi«?A»«T*aLL  COMPLY  wrmi 


DOCUMENT  HAS  BKN  DULY  AUTNORBED  BY  T«  GOV«NB«  BODY  OF  THE  APPLICANT  AND  T«  APPIJCAKT IBBJ.  CO^ 
ATTACHED  A88URANCCT  *  THE  A8BMTAWCE  W  AWARDED, 


a.  Type  Name  of  AuMorfzad 


b.TMa 


d.  Signature  of  Authorized  Representative 


c.  Tslephona  Nurrbar 


a.  Dale  Signed 


Previous  &Man  UsaMe 
Authwized  tor  Local  Reproduction 


Standard  Form  424  (Rev.  7-97) 
Pieacrfeed  by  OMB  Circular  A-102 


f  «  r      1         ^n         VT- 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting  burden  for  this  coUecbon  of  infonnation  is  estimated  to  average  45  minutes  per  response.  Including  time  for  reviewing 
Instnxrtions,  searching  existing  data  sources,  gathering  and  maintaining  ttte  data  needed,  and  completing  and  reviewing  the  coDecbon  of 
infbrmabon.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  coHecUon  of  Infbrmabon,  Including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Papenworfc  Reduction  Project  (0348-0043),  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  required  faoesheet  for  preapplications  and  appNcattons  submitted  for  Federal  assistance.  It 
Willie  used  by  Federal  agencies  to  obtain  applicanl  certificabon  that  States  which  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  12372  aitd  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
ttie  appficant's  submission. 


Ham: 

1.         Sel^explanatory. 


2. 

3. 
4. 


7. 
8. 


10. 

11. 


Entry: 


Date  applicabon  submitted  to  Federal  agency  (or  State  if 
applicable)  and  appficanTs  control  number  (if  applicable). 

State  use  only  (if  appiicabie). 

If  this  application  is  to  contmue  or  revise  an  existing  award, 
enter  present  Federal  identifier  number.  If  fora  new  proiect. 
leave  blank. 

I.agal  n«ne  of  applicant,  name  of  primary  organizabonal  unit 
wtach  wil  undertake  the  asaistanoe  activity,  complete  address  of 
the  appicant,  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  relalad  to  this  applicabon. 

Enter  Emptoyer  Idenlilicatkin  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space  pnmded. 

Check  a^ipropciate  box  and  enter  appropriate  Wtaf<s)  n  ttie 
spaoa(s)  providad: 


-  "New*  means  a  new 


- -Continuabon' means  an  extanston  for  an  additional 
funding/budget  period  for  a  proiect  with  a  praieeted 
complebon  date. 

-  ntevision*  means  any  change  in  «w  Federal 
Govemmenrs  financial  oblgation  or  contingent 
iabiity  from  an  axiating  obfigaboa 


N»ne  of  Federal  agenqr  from  which 
requested  wih  this  appicalkjn. 


is  being 


Use  the  Calakig  of  Federal  Oomeebc  Assistance  number  and 
ttte  of  the  program  under  which  assistance  Is  I 


Enter  a  brief  de«:nptive  tHto  of  the  profecL  If  mora  than  one 
program  is  involved,  you  should  append  an  explanalion  on  a 
sepwate  sheet  If  appropriate  (e.g..  consbuetfon  or  real 
property  projects),  attach  a  map  showing  project  tocafion.  For 
preappfcations.  use  a  separate  sheet  to  provkto  a  summary 
desoipbon  of  this  project 


Item:  Enby. 

12.  List  only  ttie  largest  polibcal  entities  affected  (e.g..  State, 
counties,  cities). 

13.  Self-explanatory.     , 

14.  List  the  applicant's  Congressional  District  and  any 
Distrwl(s)  affected  by  the  program  or  project 

15.  Amount  requested  or  to  be  contributed  during  the  first 
fundingftNjdgel  petted  by  each  conb«Mlor.  Value  of  in- 
kind  oonlnbubons  shouU  be  mckided  on  appropriate 
lines  as  appKcabte.  If  the  ection  wB  resuK  in  a  dolar 
change  to  an  existing  award,  indicate  ontv  the  arrxxim 
of  ttte  change.  For  decreases,  enctose  the  amounts  in 
parentheses.  If  both  basic  and  supptemental  amounts 
are  inckjded,  show  breakdown  on  an  attached  sheet 
For  muKpto  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  IS. 

16.  AppKcanteshouM  contact  (he  State  Singte  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
detennine  whether  the  apptication  is  subject  to  the 
State  intergovernmental  review  process. 

17.  This  question  appties  to  the  appBcant  organization,  not 
the^Mrson  who  signs  as  the  authorized  representative. 
Catogohes  of  debt  include  delinquent  audit 
tiiallowanms,  toans  and  taxes. 


18.       Tobesignedbytheauthorizadrepresentetiveofihe 
appicant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  applcation  as  official 
rapreaantaUve  must  be  on  fito  in  the  applicant's  office. 
(Certain  Federal  aganctes  may  require  that  this 
authorization  be  submitted  as  part  of  the  appKcabon.) 


SF-424  (Rev.  7-97)  Back 
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Appendix  B— FTA  Regional  Offices 

Region  I— Massachusetts,  Rhode  kland, 
Connecticut,  New  Hampshire,  Vermont  and 
Maine 

Richard  H.  Doyle 

FTA  Regional  Administrator 

Volpe  National  Transportation  Systems 

Center 
Kendall  Square 
55  Broadway.  Suite  920 
Cambridge.  MA  02142-1093 
(617)  494-2055 

Region  D— New  York,  New  Jersey.  Virgin 
Islands 

Letitia  Thompson 
FTA  Regional  Administrator 
26  Federal  Plaza,  Suite  2940 
New  York,  NY  10278-019^ 
(212)  264-8162 

Region  III — Pennsylvania,  Maryland, 
Virginia,  West  Virginia,  Delaware. 
Washington,  DC 

Susan  Schruth 
FTA  Regional  Administrator 
1760  Market  Street.  Suite  500 
Philadelphia,  PA  19103-4124 
(215)  656-7100 

Region  IV— Georgia.  North  Carolina.  South 
Carolina.  Florida.  Mississippi,  Tennessee, 
Kentucky,  Alabama,  Puerto  Rico 

)erry  Franklin 

FTA  Regional  Administrator 

61  Forsyth  Street.  S.W..  Suite  17T50 

Atlanta.  GA  30303 

(404)  562-3500 

Region  V— Illinois,  Indiana,  Ohio, 
.  Wisconsin,  Minnesota,  Michigan 

Joel  Ettinger 

FTA  Regional  Administrator 

200  West  Adams  Street.  Suite  320 

Chicago.  IL  60606-5232 

(312) 353-2789 

Region  VI — Texas,  New  Mexico,  Louisiana, 
Arkansas,  Oklahoma 

Robert  Patrick 

FTA  Regional  Administrator 

819  Taylor  Street 

Room  8A36 

Ft.  Worth,  TX  76102 

(817)978-0550 

Region  VII— Iowa,  Nebraska,  Kansas, 
Missouri 

Mokhtee  Ahmad 
Regional  Administrator 
901  Locust  Street.  Suite  404 
Kansas  City.  MO  64106 
(816)  329-3920 

Region  VIH— Colorado.  North  Dakota.  South 
Dakota.  Montana.  Wyoming.  Utah 

Lee  Waddleton 

FTA  Regional  Administrator 

Columbine  Place 

216  16th  Street,  Suite  650 

Denver,  CO  80202-5 1 20 

(303)  844-3242 


Region  IX— California.  Arizona,  Nevada, 
Hawaii,  American  Samoa,  Guam 

Leslie  Rogers 

FTA  Regional  Administrator 
201  Mission  Street.  Suite  2210 
San  Francisco,  CA  94105-1831 
(415)  744-3133 

Region  X— Washington,  Oregon.  Idaho, 
Alaska 

Helen  Knoll 

FTA  Regional  Administrator 

Jackson  Federal  Building 

915  Second  Avenue,  Suite  3142 

Seattle,  WA  98174-1002 

(206)  220-7954 

|FR  Doc.  02-8390  Filed  4-5-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Davelopniant 
Corporation 

Adviaory  Board;  Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation 
(SLSDC).  to  be  held  at  10:30  AM  on 
Monday.  April  29,  2002.  by  conference 
call  in  the  Administrator's  Office,  room 
5424.  400  7th  Street.  SW..  Washington. 
DC.  The  agenda  for  this  meeting  will  be 
as  follows:  Opening  Remarks; 
Consideration  of  Minutes  of  Past 
Meeting;  Review  of  Programs;  New 
Business;  and  Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the 
space  available.  With  the  approval  of 
the  Administrator,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  further 
information  should  contact  not  later 
than  April  26,  2002.  Marc  C.  Owen. 
Chief  Counsel.  Saint  Lawrence  Seaway 
Development  Corporation.  400  Seventh 
Street,  SW..  Washington.  DC  20590; 
202-366-6823. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington,  DC.  on  April  3. 
2002. 

Marc  C.  Owen, 
Chief  Counsel. 

(FR  Doc.  02-8392  Filed  4-5-02;  8:45  am) 
BNJJNO  CODE  4»10-61-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Aaaiatant  Secretary  for 
International  Affairs;  Survey  of  Foreign 
Ownership  of  U.S.  Securtties 

agency:  Departmental  Offices, 
Department  of  the  Treasury. 
ACnON:  Notice  of  reporting 
requirements. 

SUMMARY:  By  this  Notice,  the 
Department  of  the  Treasury  is  informing 
the  public  that  it  is  conducting  a 
mandatory  survey  of  foreign  ownership 
of  U.S.  securities  as  of  June  28,  2002. 
This  Notice  constitutes  legal  notification 
to  all  United  States  persons  (defined 
below)  who  meet  the  reporting 
requirements  set  forth  in  this  Notice  that 
they  must  respond  to.  and  comply  with, 
this  survey.  Additional  copies  of  the 
reporting  forms  and  instructions  may  be 
printed  from  the  Internet  at:  http:// 
www.treas.gov/tic/forms.btm 

Definition:  A  U.S.  person  is  any 
individual,  branch,  partnership, 
associated  group,  association,  estate, 
trust,  corporation,  or  other  organization 
(whether  or  not  organized  under  the 
laws  of  any  State),  and  any  government 
(including  a  foreign  government,  the 
United  States  Government,  a  state, 
provincial,  or  local  government,  and  any 
agency,  corporation,  financial 
institution,  or  other  entity  or 
instrumentality  thereof,  including  a 
government-sponsored  agency),  who 
resides  in  the  United  States  or  is  subject 
to  the  jurisdiction  of  the  United  States. 
Who  Must  Report:  The  following  U.S. 
persons  must  report  on  this  survey:  The 
panel  for  this  survey  is  based  upon  the 
level  of  foreign  holdings  of  U.S. 
securities  reported  on  the  March  2000 
benchmark  survey  of  foreign  holdings  of 
U.S.  securities  and  will  consist  of  the 
largest  reporters  on  that  survey.  Entities 
required  to  report  will  be  contacted 
individually  by  the  Federal  Reserve 
Bank  of  New  York.  Entities  not 
contacted  by  the  Federal  Reserve  Bank 
of  New  York  have  no  reporting 
responsibilities. 

What  to  Report:  This  report  will 
collect  information  on  foreign  resident 
holdings  of  U.S.  securities,  including 
equities,  short-term  debt  securities 
(including  selected  money  market 
instruments),  and  long-term  debt 
securities. 

How  to  Report:  Copies  of  the  survey 
forms  and  instructions,  which  contain 
complete  information  on  reporting 
procedtires  and  definitions,  can  be 
obtained  by  contacting  the  survey  staff 
of  the  Federal  Reserve  Bank  of  New 
York  at  (212)  720-6300.  e-mail: 
SHL.help©ny.frb.org.  The  mailing 
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address  is:  Federal  Reserve  Bank  of  New 
Yoric.  Statistics  Function.  4th  Floor.  33 
Uberty  Street,  New  York,  NY  10045- 
0001. 

When  to  Report:  Data  should  be 
submitted  to  the  Federal  Reserve  Bank 
of  New  York,  acting  as  fiscal  agent  for 
the  Department  of  die  Treasury,  by 
August  30.  2002. 

Dated:  April  3.  2002. 
Dwight  Wolkow, 

Administrator,  International  Portfolio 
Investment  Data  Reporting  Systems. 
(FR  Doc.  02-8432  Filed  4-5-02;  8:45  am) 

BILLING  COOe  4aiO-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  941c  and  941  cPR 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
941c.  Supporting  Statement  To  Correct 
Information,  and  Form  941cPR.  Planilla 
Para  La  Correccion  De  Informacion. 
DATES:  Written  comments  should  be 
received  on  or  before  June  7.  2002  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland.  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407. 1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Tj tie:  Form  941c,  Supporting 
Statement  To  Correct  Information,  and 
Form  941cPR,  Planilla  Para  La 
Correccion  De  Informacion. 

0MB  Number:  1545-0256. 

Form  Number:  Forms  941c  and 
941cPR. 


Abstract:  Form  941c  (or  Form  941cPR 
for  use  in  Puerto  Rico  to  correct  FICA 
tax  only)  is  used  by  employers  to  correct 
previously  reported  FICA  or  income  tax 
data.  The  forms  may  be  used  to  support 
a  credit  or  adjustment  claimed  on  a 
current  return  for  an  error  in  a  prior 
return  period.  The  information  is  used 
to  reconcile  wages  and  taxes  previously 
reported  or  used  to  support  a  claim  for 
refund,  credit,  or  adjustment  of  FICA  or 
income  tax. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for  profit 
institutions,  and  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
958,050. 

Estimated  Time  Per  Respondent:  9 
hours,  7  minutes. 

Estimated  Total  Annual  Burden 
Hours:  8.729,307. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simmiarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  April  2,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-8441  Filed  4-5-02;  8:45  am) 
HLLING  COOE  4a30-01-P 

DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 
[REG-106527-98] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-106527- 
98  (TD  8902),  Capital  Gains, 
Partnership.  Subchapter  S.  and  Trusts 
Provisions  (§  l.l(h)-l(e)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  7.  2002  to  be> 
asstired  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland.  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945.  or  through  the  internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Capital  Gains,  Partnership. 
Subchapter  S,  and  Trusts  Provisions. 

OMB  Number:  1545-1654. 

Regulation  Project  Number:  REG- 
106527-98. 

Abstract:  The  regulation  relates  to 
sales,  or  exchanges  of  interests  in 
partnerships.  S  corporations,  and  trusts. 
The  regulations  interpret  the  look- 
through  provision  of  section  1(h),  added 
by  section  311  of  the  Taxpayer  Relief 
Act  of  1997  and  amended  by  sections 
5001  and  6005(d)  of  the  Internal 
Revenue  Service  Restructuring  and  • 
Return  Act  of  1998,  and  explain  the 
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rules  relating  to  the  division  of  the 
holding  period  of  a  partnership  interest. 
The  regulations  affect  partnerships, 
partners,  S  corporations,  S  corporation 
shareholders,  trusts,  and  trusts 
beneficiaries. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currendy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  individual  or 
households. 

The  burden  estimates  for  requirement 
is  reflected  in  the  burden  estimates  for: 
Form  1040.  U.S.  Individual  Income  Tax 
Return:  Form  1065,  U.S.  Partnership 
Return  of  Income:  Form  1041,  U.S. 
Income  Tax  Return  for  Estates  and 
Trusts:  and  Form  1120S,  U.S.  Income 
Tax  Return  for  an  S  Corporation. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  2.  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-8442  Filed  4-5-02;  8:45  am] 
■KijNG  cooe  4ao-oi-p 


16813 


Corrections 


Federal  Register 

Vol.  67,  No.  67 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
publisfied  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  Tfiese  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3030-0112] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  State 
Agency  Monthly  Donation  Report  of 
Surplus  Property 

Correction 

In  notice  document  02-7136 
beginning  on  page  13633,  in  the  issue  of 
Monday,  March  25,  2002,  make  the 
following  corrections: 

1.  On  page  13633,  in  the  third 
column,  under  the  SUMMARY:  heading,  in 
the  last  line,  "Personnel"  should  read 
"Personal". 

2.  On  page  13634,  in  the  first  column, 
the  text  under  the  DATES:  heading 
should  read  "Submit  comments  on  or 
before:  April  24,  2002.". 

[FR  Doc.  C2-7136  Filed  4-5-02;  8:45  am] 
BIUUNG  CODE  1505-01-O 


GENERAL  SERVICES 
ADMINISTRATION^ 

[OMB  Control  No.  3090-0023] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Surplus 
Property  Mailing  List  Application 

Correction 

In  notice  document  02-7137, 
appearing  on  page  13634,  in  the  issue  of 
Monday,  March  25,  2002,  make  the 
following  correction: 

On  page  13634,  in  the  second  column, 
the  text  imder  the  DATES:  heading 
should  read  "Comments  may  be 
submitted  on  or  before:  April  24,  2002.". 

[FR  Doc.  C2-7137  Filed  4-5-02;  8:45  am] 
BILUNG  CODE  1S05-01-D 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0006] 

Submission  for  OMB  Review: 
Comment  Request  Entitled  GSAR 
Clause,  552.237-71,  Qualifications  of 
Employees 

Correction 

In  notice  docimient  02-7138 
beginning  on  page  13634  in  the  issue  of 


Monday,  March  25,  2002,  make  the 
following  correction: 

On  page  13635,  in  the  first  column, 
the  text  under  the  heading  DATES: 
should  read  "Comments  may  be 
submitted  on  or  before:  April  24,  2002." 

[FR  Doc.  C2-7138  Filed  4-5-02;  8:45  am) 
BILUNG  CODE  1505-01-O 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0250] 

Proposed  Collection  for  Public 
Comments;  Comment  Request  Entitled 
Zero  Burden  Information  Collection 
Reports 

Correction 

In  notice  document  02-7139 
appearing  on  page  13633  in  the  issue  of 
Monday,  March  25,  2002,  make  the 
following  corrections: 

1.  On  page  13633,  in  the  second 
column,  the  text  under  the  DATES: 
heading  should  read  "Comment  due 
date:  May  24,  2002.". 

2.  On  page  13633,  in  the  second 
column,  under  the  FOR  FURTHER 
INFORMATION  CONTACT:  heading,  in  the 
second  line,  "GAS"  should  read  "GSA". 

[FR  Dog.  C2-7139  Filed  4-5-02;  8:45  am) 
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April  8,  2002 


Part  n 


Department  of  Labor 


office  of  the  Secretary 


Privacy  Act  of  1974;  Publication  in  Full 
of  All  Notices  of  Systems  of  Records 
Including  Several  New  Systems; 
Publication  of  Proposed  Routine  Uses; 
Notice    ' 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Publication  in  Full 
of  All  Notices  of  Systems  of  Records 
Including  Several  New  Systems; 
Publication  of  Proposed  Routine  Uses 

agency:  Office  of  the  Secretary,  Labor. 

ACTION:  Notice;  publication  in  full  of  all 
notices  of  systems  of  records,  including 
several  new  systems;  publication  of  a 
new  universal  routine  use  for  all 
systems  of  records;  publication  of 
several  proposed  system-specific 
routine  uses,  as  well  as  substantive 
amendments. 

SUMMARY:  This  notice  provides  an 
accvirate  and  complete  text  with  both 
proposed  substantive  and  non- 
substantive changes  of  this  agency's  147 
systems  of  records  which  are  ciirrently 
maintained  imder  the  Privacy  Act  of 
1974.  This  notice  also  proposes  one  new 
imiversal  routine  use  for  all  of  the 
systems.  This  notice  will  update  our  last 
complete  publication  in  full  which 
appeared  in  the  Federal  Register  on 
September  23,  1993.  In  addition  to  33 
new  systems  of  records,  which  are  being 
published  for  the  first  time,  it  will 
propose  substantive  amendments  to  60 
other  systems  which  have  been 
previously  published.  Twenty-nine  (29) 
systems  will  be  amended  in  a  non- 
substantive manner.  The  notice  deletes 
31  systems. 

DATES:  Persons  wishing  to  comment  on 
newly  published  systems  and  on  the 
proposed  routine  uses,  both  universal 
and  specific,  may  do  so  by  Jime  7.  2002. 

EFFECTIVE  DATE:  Unless  there  is  a  further 
notice  in  the  Federal  Register,  the  new 
systems  of  records  and  the  proposed 
routine  uses  will  become  effective  June 
27,  2002.  The  notices,  pertaining  to  the 
29  systems  with  non-substantive 
(administrative)  changes  are  effective  on 
April  8.  2002. 

ADDRESSES:  Written  comments  may  be 
sent  or  delivered  to  Robert  A.  Shapiro, 
Associate  Solicitor,  Office  of  the 
Solicitor,  Division  of  Legislation  and 
Legal  Counsel,  U.S.  Department  of 
Labor,  Room  N-2428,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Miriam  McD.  Miller,  Co-Counsel  for 
Administrative  Law,  Office  of  the 
SoUcitor.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.  Room  N- 
2428.  Washington.  DC  20210; 
Telephone  (202)  693-5500. 

SUPPLEMENTARY  INFORMATION: 


1.  Background 

Pursuant  to  section  three  of  the 
Privacy  Act  of  1974  (5  U.S.C. 
552a(e)(4)),  hereinafter  referred  to  as  the 
Act,  the  Department  hereby  publishes 
notice  of  a  new  universal  routine  use,  as 
well  as  thirty-three  (33)  new  systems  of 
records  currently  maintained  pursuant 
to  the  Act.  This  document  supplements 
this  Department's  last  consolidated 
publication  of  all  of  its  Privacy  Act 
systems  of  records.  On  September  23, 
1993,  in  Volume  58  at  Page  49548  of  the 
Federal  Register,  the  Department 
published  a  notice  containing  138 
systems  of  records  which  were 
maintained,  at  that  time,  under  the  Act. 
That  document  gave  notice  of  eleven 
paragraphs  containing  universal  routine 
uses  which  applied,  across  the  board,  to 
all  138  systems  of  records,  except  for  the 
two  employee  counseling  and  medical 
systems  of  records.  Those  eleven 
paragraphs  were  presented  in  the 
General  Prefatory  Statement  for  that 
document.  Thereafter,  seven  new 
systems  of  records  were  established  as 
set  forth  in  the  following  five 
documents.  These  five  documents  were 
as  follows:  59  FR  18156,  April  15.  1994 
(two  new  systems);  60  FR  24897.  May 
10, 1995  (one  new  system);  60  FR 
31495,  June  15,  1995  (one  new  system); 

62  FR  16610,  April  7. 1997  (two  new 
systems);  and  62  FR  53343.  October  14.' 
1997  (one  new  system).  The  33  new 
systems  published  herein  will  increase 
the  total  number  of  systems  to  147  after 
accounting  for  the  31  systems  which  are 
being  deleted  in  this  notice. 

In  addition  to  the  seven  new  systems, 
discussed  above,  the  Department  made 
amendments  to  its  existing  systems 
subsequent  to  the  September  23. 1993 
consolidated  publication.  These 
amendments  were  published  in  three 
separate  documents  published  as 
follows:  59  FR  47361.  September  15, 
1994,  63  FR  2417,  January  15, 1998.  and 

63  FR  25234,  May  7. 1998.  You  should 
also  note  that  amendments  were  made 
to  existing  systems  in  the  same 
documents  which  established  the  seven 
new  systems  of  records. 

2.  The  Current  Action 

Pursuant  to  section  three  of  the 
Privacy  Act  of  1974  (5  U.S.C. 
552a(e){4)).  the  Department  hereby 
publishes  an  updated  consolidated 
publication  in  full  for  all  of  its  147 
systems  of  records,  including  33  new 
systems,  currently  maintained  pursuant 
to  the  Privacy  Act  of  1974.  As  noted 
above,  the  Department's  last 
consolidated  publication  in  full 
appeared  in  the  Federal  Register  on 


September  23, 1993.  at  page  49548  in 
Volume  58  of  the  Federal  Register. 

This  notice  also  proposes  one  new 
imiversal  routine  use  to  be  added  to  the 
Department's  current  list  of  eleven 
universal  routine  uses.  These  universal 
routine  uses  apply  across  the  board  to 
all  of  the  Department's  systems  of 
records.  The  original  eleven  universal 
routine  uses,  being  republished  herein, 
are  essentially  a  refined  version  of  those 
universal  routine  uses  which  were 
published  on  September  23, 1993,  at 
pages  49554—49555  in  Volume  58  of  the 
Federal  Register. 

Besides  these  twelve  universal  routine 
uses,  both  substantive  and  non- 
substantive changes  have  been  made  to 
certain  of  the  system-specific  routine 
uses  which  appear  within  the  body  of 
most  of  the  systems. 

As  noted  aoove,  this  notice  will  add 
33  new  systems  which  are  being 
published  for  the  first  time;  it  amends 
60  existing  systems  in  a  substantive 
manner,  and  it  amends  29  existing 
systems  in  a  non-substantive  manner. 
This  notice  deletes  31  systems. 

The  following  is  a  listing  of  the 
substantive  and  non-substantive 
additions,  changes,  and  deletions  to  the 
various  departmental  systems  of 
records.  This  listing  will  not  describe 
extremely  non-substantive  revisions  to 
the  Department's  existing  systems  of 
records. 

The  public,  the  Office  of  Management 
and  Budget  (0MB).  and  the  Congress  are 
invited  to  submit  written  comments  on 
the  33  new  systems,  and  on  the  other 
substantive  amendments.  A  report  on  all 
of  the  new  systems  and  on  the 
substantive  amendments  has  been 
provided  to  OMB  and  to  the  Congress  as 
required  by  OMB  Circular  A-130. 

Revisions  to  the  Universal  Routine  Uses 
Appearing  Within  the  General 
Prefatory  Statement 

A.  Refinements  to  the  Current  Universal 
Routine  Uses 

The  Department  is  proposing  certain 
grammatical  refinements  to  the  eleven 
routine  uses  of  the  records  which 
currently  appear  within  the  General 
Prefatory  Statement.  In  addition,  routine 
use  number  10.  disclosure  to  the  Office 
of  Management  and  Budget  (OMB),  is 
being  broadened  to  include  all 
legislative  matters,  instead  of  being 
limited  to  private  relief  legislation. 
These  universal  routing  uses  apply 
across  the  board  to  all  current  systems 
of  records,  except  for  the  two  employee 
counseling  and  medical  systems. 

B.  A  New  Universal  Routine  Use 

The  new  imiversal  routine  use  of  the' 
records  proposed  herein  will  be 
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designated  as  universal  routine  use 
number  12,  and  will  appear  within  the 
General  Prefatory  Statement.  This 
routine  use  will  permit  the  Department 
to  disclose  the  fact  that  an  employee 
conduct  investigation  may  be  underway, 
based  upon  an  allegation  of  prohibited 
activity,  in  the  event  of  a  media  request, 
or  in  the  event  that  the  subject  of  the 
investigation  has  released  information 
to  the  public. 

Government- Wide  Systems  by  the 
Department  of  Labor 

DOL/GOVT-1.  entitled  Office  of 
Workers'  Compensation  Programs. 
Federal  Employees'  Compensation  File. 
is  being  amended  by  maintaining  its 
covered  records  in  an  electronic  format 
as  well  as  in  paper  files.  The  subject  of 
the  file,  as  well  as  other  parties,  as 
specified  in  this  notice,  will  be  able  to 
access  information  relating  to  the  claim 
in  either  format.  Ultimately,  the  plan  is 
to  maintain  all  open  claim  files  only 
electronically.  In  addition,  this  system 
of  records  is  revising  its  Routine  Uses 
category  to  balance  the  privacy  interests 
of  those  persons  seeking  benefits  under 
the  FECA  with  the  benefits  of  providing 
access  to  these  records  for  the  purposes 
specified  in  the  routine  uses. 

DOL/GOVT-2,  entitled  Job  Corps 
Student  Records,  is  being  revised  to 
rename  its  enrollees  as  students. 

Office  of  the  Secretary  (OSEC) 

DOL/OSEC-1.  Supervisor's/Team 
Leader's  Records  of  Employees,  is 
amended  by  revising  several  of  its 
categories  so  that  new  information  can 
be  collected  such  as  labor  relations 
information  and  requests  for  reasonable 
accommodation.  For  this  purpose,  the 
Category  of  Records  and  Routine  Uses 
Category  have  been  expanded.  In 
addition,  the  system  has  been  renamed, 
and  the  Location  category  has  been 

DOL/OSEC-4,  Credit  Data  on 
Individual  Debtors,  has  been  deleted 
since  it  is  no  longer  needed  inasmuch 
as  this  function  has  been  taken  over  by 
the  U.S.  Treasury  Department. 
Accordingly,  the  records  have  been 
destroyed. 

DOL/OSEC-5,  High  Performance 
Work  Place  Tracking  Database,  has  been 
deleted  since  it  never  became 
operational,  and  no  records  were  ever 
created. 

Office  of  the  Assistant  Secretary  for 
Administration  and  Management 
(OASAM) 

DOL/OASAM-4.  Occupational 
Accident/Injury/Ulness  Reporting 
System  (AIIRS)  File,  has  been  amended 
to  reflect  a  new  place  for  the  system 


location  and  a  new  title  of  the  system 
manager. 

DOL/OASAM-5,  Rehabilitation  and 
Counseling  File,  has  been  amended  by 
revising  several  categories  in  order  to 
make  the  notice  more  descriptive. 

DOL/OASAM-7,  Employee  Medical 
Records,  has  been  amended  by  revising 
several  categories  in  order  to  make  the 
notice  more  descriptive. 

DOL/OASAM-11,  Training 
Information  System,  and  DOL/OASAM- 
14.  Automated  Position  Control  System, 
have  been  transferred  into  new  system 
DOL/OASAM-36.  PeoplePower,  and  are 
therefore,  deleted  from  this  notice. 

DOL/OASAM-12,  Administrative 
Grievance  Records,  has  been  amended 
to  reflect  a  new  place  for  the  system 
location  and  a  new  title  of  the  system 
manager. 

DOL/OASAM-15,  Travel  and 
Transportation  System,  has  been 
transferred  to  the  Office  of  the  Chief 
Financial  Officer,  and  has  been 
renumbered  as  DOL/CFO-3. 

DOL/OASAM-17,  Equal  Employment 
Opportunity  Complaint  Files,  has  been 
amended  to  reflect  a  new  place  for  the 
system  location  and  a  new  title  of  the 
system  manager. 

DOL/OASAM-19,  Negotiated 
Grievance  Procedure  and  Unfair  Labor 
Practice  Files,  has  been  amended  to 
reflect  a  new  place  for  the  system 
location  and  a  new  title  of  the  system 
manager. 

DOL/OASAM-20,  Personnel 
Investigation  Records,  has  been 
amended  to  reflect  a  new  place  for  the 
system  location  and  a  new  title  of  the 
system  manager. 

DOL/OASAM-22,  Civil  Rights  Center 
Citizen  Discrimination  Complaint  Files, 
has  been  amended  to  reflect  a  new  place 
for  the  system  location  and  a  new  title 
of  the  system  manager.  Also,  the  system 
of  records  is  being  amended  to  reflect 
additional  statutory  jurisdiction  for  the 
Welfare-to-Work  grant  program  and  the 
Workforce  Investment  Act. 

DOL/OASAM-23,  Travel 
Management  Center,  has  been  amended 
to  reflect  a  new  title  for  the  system. 

DOL/OASAM-24,  Privacy  Act/ 
Freedom  of  Information  Act  Requests 
File  System,  has  been  amended  to  reflect 
a  new  place  for  the  system  location  and 
a  new  title  of  the  system  manager. 

DOL/OASAM-25,  Intergovernmental 
Personnel  Act  Assignment  Records,  has 
been  amended  to  reflect  a  new  place  for 
the  system  location  and  a  new  title  of 
the  system  manager. 

DOL/OASAM-26,  Frances  Perkins 
Building  Parking  Management  System, 
is  being  amended  with  respect  to  the 
category  of  Records  to  add  the  Social 
Security  Numbers  of  the  individuals 


who  apply  for  and  receive  parking 
privileges.  In  addition,  the  category  for 
Routine  Uses  will  be  amended  so  Uiat 
data  can  be  disclosed  by  DOL  to  other 
governmental  agencies  to  enable  these 
agencies  to  compare  the  names  of  car 
pool  members.  Finally,  the  categories 
for  Records  and  Record  Source  are  being 
amended  to  permit  other  government 
agencies  to  disclose  data  to  DOL  so  that 
DOL  can  compare  the  names  of  car  pool 
members. 

DOL/OASAM-27.  Employee/ 
Contractor  Identification  Program,  has 
been  amended  to  reflect  a  new  place  for 
the  system  location  and  a  new  title  of 
the  system  manager. 

DOL/OASAM-28,  Incident  Report/ 
Restriction  Notice,  has  been  amended  to 
reflect  a  new  place  for  the  system 
location  and  a  new  title  of  the  system 
manager. 

DOL/OASAM-29,  OASAM  Employee 
Administrative  Investigation  File,  has 
been  amended  to  reflect  a  new  place  for 
the  system  location  and  title  of  the 
system  manager. 

DOL/OASAM-30,  Injury 
Compensation  System  (ICS).  has  been 
deleted  because  its  information  belongs 
in  DOL/GOVT-1,  this  Department's 
government-wide  system  for  processing 
injury  claims  by  federal  employees. 
That  system  is  entitled  Office  of 
Workers'  Compensation  Programs. 
Federal  Employees  Compensation'File. 

DOL/OASAM-31.  DOL  Flexible 
Workplace  (Flexiplace)  Programs 
Evaluation  and  Files,  has  been  amended 
to  reflect  that  the  flexiplace  program  has 
advanced  from  a  pilot  program  to  a 
permanent  program.  Also,  the  categories 
for  Location  and  System  Manager  have 
been  amended  to  reflect  changes  in 
both. 

DOL/OASAM-32,  Transit  Subsidy 
Management  System,  is  a  new  system  of , 
records  to  be  used  to  validate 
identification  of  employees  who  request 
and  receive  a  transit  subsidy. 

DOL/OASAM-33,  Entity  Database,  is 
a  new  system  of  records  which  contains 
the  data  to  complete  applications, 
persoimel  and  administiative  forms,  and 
to  provide  input  to  various  small 
systems  used  in  administrative  and 
management  of  DOL  employees. 

DOL/OASAM-34.  DOL  Fitness 
Association  (DOLFA)  Membership  Files, 
is  a  new  system  of  records  which  is 
used  to  a(hninister  the  Department's 
Fitness  Center  which  provides  exercise 
facilities  in  the  building. 

DOL/OASAM-35,  DOL  Child  Care 
Subsidy  Programs  Records,  is  a  new 
system  of  records  which  will  establish 
and  verify  Departmental  employees' 
eligibility  for  child  care  subsidies  in 
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order  for  the  Department  to  provide 
monetary  assistance  to  its  employees. 
DOL/OASAM-36,  PeoplePower,  is  a 
new  electronic  system  of  records  which 
will  produce  official  personnel  actions 
notifications,  and  to  store  and  provide 
access  to  current  and  historical  hiunan 
resource  information  for  all  of  the 
Department's  employees.  It  will  also  aid 
in  the  performance  of  several 
management  functions.  Former  systems, 
DOL/OASAM-11  and  DOL/OASAM-14. 
have  been  transferred  into  this  new 
system. 

Office  of  the  Administrative  Law  Judges 
(OAL)s) 

DOL/OALJ-1  has  been  renamed  the 
Office  of  Administrative  Law  Judges 
Case  Tracking  System,  and  its  Routine 
Use  category  has  been  amended  to  state 
that  its  proceedings  and  court  dockets 
records  are  public  and  are  available  for 
public  inspection. 

DOL/OALJ-2.  entitled  Office  of 
Administrative  Law  Judge  Case  Files,  is 
a  new  system  of  records  for  the  pvupose 
of  maintaining  records  in  the 
adjudication  of  cases  and  the 
determination  of  issues  in  hearings  and 
appeals  proceedings.  Its  Routine  Uses 
category  provides  for  public  disclosure 
of  its  proceedings  and  decisions. 

DOL/OALJ-3,  entitled  Contract  List. 
is  a  new  system  of  records  for  the 
purpose  of  maintaining  a  list  of 
contractors  to  assist  in  managing 
contracts  with  contractors. 

DOL/OALJ-4,  entitled  Notification 
List,  is  a  new  system  of  records  for  the 
purpose  of  providing  electronic  mail 
notifications  of  web  site  updates  to  the 
registrants  in  the  system. 

Office  of  the  Administrative  Review 
Board 

DGiyARB-l,  Administrative  Review 
Board  Appeals  Files,  (formerly  DOL/ 
OAA-1)  has  been  amended  and  updated 
to  reflect  the  change  in  agency  name 
from  Office  of  Administrative  Appeals 
to  Administrative  Review  Board  and  to 
clarify  the  routine  uses. 

Office  of  the  American  Workplace 
(OAW) 

This  Office  no  longer  exists,  but  its 
duties  and  cesponsibilities  have  been 
transferred  into  the  Employment 
Standards  Administration  (ESA).  In  this 
connection,  in  the  Federal  Register  of 
October  14, 1997  (62  PR  53343  at 
53347),  DOL/OAW-1  was  renamed  as 
DOL/ESA-45,  Investigative  Files  of  the 
Office  of  Labor-Management  Standards. 

The  following  four  systems  of  the 
OAW  are  being  deleted  as  noted  below. 
The  records  for  these  four  systems  have 
been  transferred  to  the  National 


Archives  and  Records  Administration 
(NARA)  since  they  are  permanent 
records. 

DOLyOAW-2 ,  Lists  of  Airline 
Employees  Protected  Under  the  Rehire 
Program,  is  being  deleted  because  this 
program  is  inactive. 

DOL/OAW-3.  Semi-Armual  Lists  of 
Hired  Employees,  is  being  deleted 
because  ttiis  program  is  inactive. 

DOL/OAW-4,  Rehire  Program 
Appellant  and  Inquiry  Files,  is  being 
deleted  because  this  program  has  been 
terminated. 

DOL/OAW-5,  OLMP/OSP,  Redwood 
Employee  Protection  Program,  Health, 
Welfare,  and  Pension  Claims  and 
Benefit  Payments  (including  severance 
benefits  and  benefits  for  salary 
replacement,  retraining,  job  search  and 
relocation)  is  being  deleted  because  this 
program  has  been  terminated. 

Office  of  the  Assistant  Secretary  for 
PoUcy  (ASF) 

DOL/ASP-1,  National  Agricultural 
Workers  Survey  (NAWS)  Research  File, 
Case  Tracking  Files,  Name  Index, 
USDOUASP,  is  amended  by  changing 
several  categories  including  Location, 
Records,  Purpose  and  Routine  Uses.  The 
revised  Routine  Uses  Category  will 
provide  additional  protection  to  the 
privacy  interests  of  the  participants  in 
the  study.  This  additional  privacy 
protection  is  achieved  by  making 
several  of  the  Universal  Routine  Uses, 
contained  within  the  General  Prefatory 
Statement,  inapplicable  to  this  system  of 
records. 

Benefits  Review  Board  (BRB) 

DOL/BRB-1,  Appeals  Files-^Benefits 
Review  Board,  has  been  amended  to 
reflect  the  new  address  of  the  system's 
location  and  to  clarify  the  routine  uses. 

Bureau  of  Labor  Statistics  (BLS) 

DOL/BLS-2,  Staff  Utilization  System, 
is  being  deleted  because  this  system  of 
records  has  been  closed,  and  its  records 
have  been  destroyed. 

DOL/BLS-4,  Business  Research 
Advisory  Council  and  DOL/BLS-5. 
Labor  Research  Advisory  Council,  are 
being  deleted.  Information  and  data  for 
all  of  the  Department's  advisory 
committees  have  been  transferred  to  the 
Office  of  Small  Business  Programs 
(DOL/OSBP)  which  has  established  a 
new  system  of  records  for  this  purpose, 
entitled  DOL/OSBP-2,  Department  of 
Labor  Advisory  Committees  Members 
Files. 

DOL/BLS-6,  Applicant  Race  and 
National  Origin  (ARNO)  System,  Form 
E-7,  has  been  amended  to  reflect  a  new 
title  of  the  system  manager. 


DOL/BLS-7,  BLS  Employee  Conduct 
Investigation,  has  been  amended  to 
reflect  a  new  title  of  the  system 
manager. 

DOL/BLS-8,  BLS  Employee  ADP 
Training  History,  is  being  amended  to 
include  the  employee's  Social  Security 
Number,  and  a  new  title  of  the  system 
manager.  In  addition,  certain  minor 
changes  are  being  made. 

DOL/BLS-9,  Routine  Administrative 
Files,  is  being  amended  by  revising 
several  categories  to  make  the  system 
more  descriptive.  These  categories  are 
Individuals  Covered,  Records,  and 
Record  Sources.  In  addition,  certain 
non-substantive,  administrative  changes 
are  being  made  throughout  the  system. 

DOL/BLS-11,  NIH  and  Boeing  User  ID 
Database,  is  being  renamed  as 
Mainframe  User  ID  Database,  and  the 
system  is  being  amended  to  reflect  a 
new  location  for  the  system's  electronic 
records  and  a  new  title  of  the  system 
manager. 

DOL/BLS-13,  National  Longitudinal 
Survey  of  Youth  1979  (NLSY79) 
Database,  and  DOL/BLS-17,  National 
Longitudinal  Survey  of  Youth  1996 
(NLYS96),  which  are  each  research 
surveys  of  youth,  are  being  expanded  so 
that  information  can  be  received  from 
persons  who  interact  with  the 
respondents. 

DOL/BLS-15,  Management  Research 
Files,  is  being  deleted,  because  the 
underlying  project  was  closed  down, 
and  no  records  were  ever  created. 
DOL/BLS-16.  Annual  Survey  of 
Occupational  Injuries  and  Illnesses,  is 
being  deleted  as  a  Privacy  Act  system  of 
records,  because  these  records  are  no 
longer  maintained  or  retrieved  by  name 
or  by  a  personal  identifier. 

DOL/BLS-18,  Postal  Square  Building 
Parking  Management  Records,  is  a  new 
system  which  is  needed  to  administer 
the  parking  and  car  pool  programs  at  the 
Postal  Square  Building  wherein  the 
Bureau  is  housed. 

DOL/BLS-19,  Customer  Information 
Files,  is  a  new  system  to  maintain  and 
service  the  list  of  customers  who  request 
BLS  information. 

DOL/BLS-20,  Fellowship  Applicants 
and  Recipients  Files,  is  a  new  system 
which  maintains  a  list  of  applicants  and 
recipients  of  fellowship  awards.  These 
individuals  are  not  federal  employees 
but  are  assigned  to  work  with  the  BLS 
staff  and/or  BLS  non-public  data  files. 

Office  of  the  Chief  Financial  Officer 
(CFO) 

DOL/CFO-1.  Attendance,  Leave  and 
Payroll  File,  is  being  amended  by 
revising  the  category  of  Records  in  the 
System  to  include  data  from  the  newly 
created  DOL/OASAM-32.  Transit 
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Subsidy  Management  System.  It  is 
amended  by  changing  the  category  for 
Routine  Uses,  by  permitting  disclosure 
of  data  to  other  governmental  agencies 
for  the  pvupose  of  comparing  transit 
subsidy  recipients  and  car  pool 
applicants.  This  system  of  records  was 
last  published  on  January  15, 1998  at  63 
FR  2417.  That  publication  inadvertently 
failed  to  list  certain  previously 
approved  disclosures  under  paragraphs 
E.  and  F.  of  the  Routine  Uses  Category. 
[An  earlier  publication  of  this  system,  at 
62  FR  16614,  on  April  7, 1997,  correctly 
contained  the  previously  approved 
disclosures].  This  document  lists  all 
approved  disclosures.  Finally,  an 
additional  routine  use,  permitting 
disclosure  of  information  to  labor 
organizations,  is  being  added. 

DOL/CFO-3  is  a  new  system  for  the 
CFO,  having  been  transferred  into  CFO 
from  OASAM.  It  is  entitled  the  Travey 
and  Transportation  System,  and  was 
fcameriy  entitled  OASAM-15. 

The  Office  of  Disability  Employment 
Policy  (ODEP)  formerly  entitled  the 
President's  Committee  on  Employment 
of  People  With  DisabiUties  (PCEPD) 

DOL/PCEPD-1.  /o6  Accommodation 
Network  (JAN)  Files,  has  been 
redesignated  as  DOL/ODEP-1  because 
of  a  reorganization  within  the 
Department. 

DOL/ODEP-2,  Workforce  Recruitment 
Program  (WRP)  Database,  is  a  new 
system  of  records  to  maintain  records  on 
a  database  resource  of  college  students 
with  disabilities  so  that  federal  and         ' 
private  sector  employers  may  be  able  to 
identify  qualified  employees  in  a  variety 
of  fields. 

Employees'  Compensation  Appeab 
Board  (ECAB) 

DOL/ECAB-1,  Employees' 
Compensation  Appeals  Board  Docket 
Records,  has  been  amended  to  reflect 
the  new  address  of  the  system  location 
and  to  clarify  the  routine  uses. 

DOL/ECAB-2,  Employees' 
Compensation  Appeals  Board 
Disposition  Records,  has  been  amended 
to  reflect  the  new  address  of  the  system 
location  and  to  clarify  the  routine  uses. 

Emplo3rment  Standards  Administration 
(ESA) 

DOL/ESA-2.  Office  of  Federal 
Contract  Compliance  Programs, 
Complaint  Case  Files,  is  changed  to 
correct  name  of  system  and  to  add 
"class  action"  to  Record  Source 
Categories. 

DOL/ESA-5,  Office  of  Workers' 
Compensation  Programs.  Black  Lung 
Antidiscrimination  Files,  has  been 
refined  in  a  non-substantive  manner. 


DOL/ESA-6,  Office  of  Workers' 
Compensation  Programs.  Black  Lung 
Benefits  Claim  File,  has  been  refined  in 
a  non-substantive  manner. 

DOL/ESA-12,  Office  of  Workers' 
Compensation  Programs,  Black  Lung  X- 
ray  Interpretation  File,  is  being  deleted 
because  these  records  have  been 
transferred  into  DOL/ESA-6. 

DOL/ESA-15,  p^ce  of  Workers' 
Compensation  Programs,  Longshore  and 
Harbor  Workers'  Compensation  Act 
Case  Files,  has  been  amended  with 
respect  to  the  category  for  Routine  Uses. 
Disclosures  have  been  both  expanded 
and  reduced  by  these  amendments. 

DOL/ESA-24,  Office  of  Workers' 
Compensation  Programs,  Longshore  and 
Harbor  Workers'  Compensation  Act 
Special  Fund  System,  has  been 
amended  with  respect  to  the  category 
for  Routine  Uses.  Disclosures  have  been 
both  expanded  and  reduced  by  these 
amendments. 

DpL/ESA-25.  Office  of  Federal 
Contract  Compliance  Programs, 
Executive  Management  Information 
Systems  (OFCCP/EIS),  is  amended  to 
include  "TRIS"  in  the  system  names,  to 
change  Location,  to  change  Categories  of 
Individuals  Covered  By  The  System,  to 
change  Categories  of  Records  In  The 
System,  to  change  Authority  for 
Maintenance  of  the  system,  to  change 
Purpose,  to  change  Retrievability. 

DGL/ESA-26,  Office  of  Workers' 
Compensation  Programs,  Longshore  and 
Harbor  Workers'  Compensation  Act 
Investigation  Files,  has  been  amended 
by  adding  a  note  to  the  category  for 
Routine  Uses  to  provide  that,  pursuant 
to  5  U.S.C.  552a(b)(l),  information  from 
this  system  of  records  may  be  disclosed 
to  members  and  staff  of  the  Benefits 
Review  Board,  the  Office  of 
Administrative  Law  Judges,  the  Office  of 
the  Solicitor  and  other  components  of 
the  Department  who  have  a  need  for  the 
record  in  the  performance  of  their 
duties. 

DOL/ESA-27.  Office  of  Workers' 
Compensation  Programs,  Longshore  and 
Harbor  Workers'  Compensation  Act 
Claimant  Representatives,  has  been 
amended  by  adding  a  note  to  the 
category  for  Routine  Uses  to  provide 
that,  pursuant  to  5  U.S.C.  552a(b)(l), 
information  bom  this  system  of  records 
may  be  disclosed  to  members  and  staff 
of  the  Benefits  Review  Board,  the  Office 
of  Administrative  Law  Judges,  the  Office 
of  the  Solicitor  and  other  components  of 
the  Department  who  have  a  need  for  the 
record  in  the  performance  of  their 
duties. 

DOL/ESA-28,  Office  of  Workers' 
Compensation  Programs,  Physicians 
and  Health  Care  Providers  Excluded 
under  the  Longshore  Act,  has  been 


amended  with  respect  to  the  category 
for  Routine  Uses.  Disclosures  have  been 
both  expanded  and  reduced  by  these 
amendments.  In  addition,  a  note  has 
been  added  to  the  category  for  Routine 
Uses  to  provide  that,  pursuant  to  5 
U.S.C.  552a(b)(l),  information  from  this 
system  of  records  may  be  disclosed  to 
members  and  staff  of  the  Benefits 
Review  Board,  the  Office  of 
Administrative  L.aw  Judges,  the  Office  of 
the  Solicitor  and  other  components  of 
the  Department  who  have  a  need  for  the 
record  in  the  performance  of  their 
duties. 

DOL/ESA-29,  Office  of  Workers' 
Compensation  Programs,  Physicians 
and  Health  Care  Providers  Excluded 
under  the  Federal  Employees' 
Compensation  Act.  The  same  changes 
are  made  as  described  above  with 
respect  to  DOL/ESA-28. 

DOL/ESA-30,  Office  of  Workers' 
Compensation  Programs,  Black  Lung 
Automated  Support  Package,  has  been 
refined  in  a  non-substantive  manner. 

DOL/ESA-31,  Office  of  Federal 
Contract  Compliance  Programs,  Time 
Reporting  Information  System  (TRIS)  is 
being  deleted  because  it  has  been 
merged  into  DOL/ESA-25,  Office  of 
Federal  Contract  Compliance  Programs, 
Management  Information  System 
(OFCCP/MIS). 

DOL/ESA-33,  Time  Report 
Component  of  die  Wage  and  Hour 
Investigative  Support  and  Reporting 
Database  (WHISARD),  Compliance 
Officer's  Weekly  Report,  is  amended  to 
add  "leave  records"  to  the  Categories  of 
Records,  add  "statute"  to  Piupose,  add 
"investigator"  to  Record  Source 
Category,  add  the  "Systems  Exempted" 
Category  which  was  inadvertently 
omitted  from  the  previous  publication. 

DOL/ESA-34,  Farm  Labor  Contractor 
Registration  File,  is  amended  to  correct 
the  nemie  of  the  Florida  system  location, 
remove  extraneous  references  in  the 
Authority  for  Maintenance  of  the 
System,  correct  the  name  of  the  Florida 
storage  location,  correct  the  identity  and 
address  of  system  manager,  and  correct 
the  identity  and  address  of  the  person 
to  whom  contesting  inquiries  should  be 
addressed  and  remove  "Social  Security 
Nimiber"  from  the  information  required 
to  make  such  inquiry. 

DOL/ESA-35,  Farm  Labor  Contractor 
Employee  Registration  File,  is  changed 
to  correct  the  name  of  the  Florida 
system  location,  remove  extraneous 
references  in  the  Authority  for 
Maintenance  of  the  System,  correct  the 
name  of  the  Florida  storage  location, 
correct  the  identity  and  address  of  the 
System  Manager,  and  correct  the 
identity  and  address  of  the  person  to 
whom  contesting  inquiries  should  be 
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addressed  and  remove  "Social  Sectirity 
Number"  from  the  information  required 
to  make  such  inquiry. 

DOLyESA-36,  MSPA  Gvil  Money 
Penalties  in  the  Wage  and  Hour 
Investigative  Support  and  Reporting 
Database  (WHISARD).  is  amended  to: 
Delete  reference  to  "FLCRA"  in  the  title 
of  the  record;  add  "District"  offices  to 
the  system  locations,  remove  extraneous 
references  in  the  Authority  for 
Maintenance  of  the  System:  add 
"District"  offices  to  the  storage 
locations:  correct  the  identity  and 
address  of  the  system  manager;  correct 
the  identity  and  address  for  Notification 
Procedure  and  remove  "Social  Security 
Number"  from  the  information  required 
to  make  such  inquiry:  correct  the 
identity  and  address  for  record  access 
procedures:  and  remove  "social  security 
number"  from  the  information  required 
to  make  such  inquiry:  and  correct  the 
identity  and  address  for  contesting 
record  procedures  and  remove  "social 
security  number"  from  the  information 
required  to  make  such  inquiry. 

DOL/ESA-37,  MSPA  Public  Central 
Registry  Records  Files,  is  changed  to 
remove  extraneous  references  in  the 
authority  for  maintenance  of  the  system, 
to  add  language  in  the  routine  uses 
category  to  allow  disclosure  of 
registration  information  via  an  "800" 
telephone  number  required  by  and 
published  in  29  CFR  500.170;  correct 
the  identity  and  address  of  system 
manager,  correct  the  identity  and 
address  for  contesting  record  procedures 
and  remove  "Social  Security  Number" 
from  the  information  required  to  make 
such  inquiry,  and  to  add  "applications" 
to  the  record  source  categories. 

DOiyESA-38.  Wage  and  Hour 
Regional  Office  Clearance  List — MSPA 
Registration,  is  amended  to  show  that 
the  category  of  records  shown  as 
"personal  identification"  means 
"names,  addresses  and  Social  Security 
Numbos",  to  remove  extraneous 
references  in  the  Authority  for 
Maintenance  of  the  System,  to  include 
"providing  historical  and  current 
compliance  information  to  Wage  and 
Hour  National,  Regional,  and  District 
offices  as  a  purpose,  correct  the  identity 
and  address  of  system  manager,  and 
correct  the  identity  and  address  for 
contesting  record  procedures  and 
remove  "Social  Security  Number"  from 
the  information  required  to  make  such 
inquiry. 

DOL/ESA-39,  State  Employment 
Service  Clearance  List — MSPA 
Registration,  is  changed  to:  Remove 
"Division  of  Labor  and  Industry, 
Baltimore,  Maryland;  Delaware 
Department  of  Labor,  Dover,  Delaware: 
and  New  York  Department  of  Labor, 


Albany,  New  York"  from  system 
location;  to  show  that  the  category  of 
records  shown  as  "personal 
identification"  means  "names, 
addresses  and  social  security  niunbers": 
to  remove  extraneous  references  in  the 
Authority  for  Maintenance  of  the 
System:  to  correct  the  routine  uses  of 
records  to  show  that  this  record  will  be 
disclosed  to  the  Department  of  Labor 
and  Employment  Security,  Tallahassee, 
Florida:  New  Jersey  Department  of 
Labor,  Trenton,  New  Jersey;  and 
Virginia  Employment  Commission, 
Richmond,  Virginia;  to  correct  the 
identity  and  address  of  the  system 
manager,  and  to  correct  the  identity  and 
address  for  contesting  record  procedures 
and  remove  "Social  Security  Number" 
bova  the  information  required  to  make 
such  inquiry. 

DOL/ESA-40,  MSPA  Tracer  List,  is 
amended  in  Categories  of  Records  to 
Delete  reference  to    FLCRA"  in  the  title 
of  the  record,  remove  "Social  Security 
Numbers"  and  add  "certificate  of 
registration  numbers",  to  remove 
extraneous  references  in  the  authority 
for  maintenance  of  the  system,  correct 
the  identity  and  address  of  system 
manager,  correct  the  identity  and 
address  for  notification  procedure  and 
remove  "social  security  number"  bom 
the  information  required  to  make  such 
inquiry,  correct  the  identity  and  address 
for  record  access  procedures  and 
remove  "Social  Security  Number"  bom 
the  information  required  to  make  such 
inquiry,  and  correct  the  identity  and 
address  for  contesting  record  procedures 
€md  remove  "Social  Seciuity  Number" 
from  the  information  required  to  make 
such  inquiry. 

DOL/ESA-41,  MSPA  Certificate 
Action  Records  Files,  is  amended  to: 
Delete  reference  to  "FLCRA"  in  the  title 
of  the  record,  remove  extraneous 
references  in  the  authority  for 
maintenance  of  the  system,  add  "and 
maintain  a  record"  of  persons  who  filed 
applications  to  the  purpose,  correct  the 
identity  and  address  of  system  manager, 
correct  the  identity  and  address  for 
contesting  record  procedures  and 
remove  "Social  Security  Number"  bom 
information  required  to  make  such 
inquiry. 

DOL/ESA-42,  Case  Registration/ 
Investigator  Form;  in  the  Wage  and 
Hour  Investigative  Reporting  Database 
(WHISARD),  is  amended  to  change 
system  name,  to  change  categories  of 
individuals  covered,  to  change 
retrievability,  and  to  make  it  an  exempt 
system. 

DOL/ESA-43,  Office  of  Workers' 
Compensation  Programs,  Federal 
Employees'  Compensation  Act  and 
Longshore  and  Harbor  Workers' 


Compensation  Act  Rehabilitation  Files, 
has  been  amended  with  respect  to  the 
category  for  Routine  Uses.  Disclosures 
have  been  both  expanded  and  reduced 
by  these  amendments.  In  addition,  a 
note  has  been  added  to  the  category  for 
Routine  Uses  to  provide  that,  pursuant 
to  5  U.S.C.  552a(b)(l),  information  from 
this  system  of  records  may  be  disclosed 
to  members  and  staff  of  the  Benefits 
Review  Board,  the  Office  of 
Administrative  Law  Judges,  the  Office  of 
the  Solicitor  and  other  components  of 
the  Department  who  have  a  need  for  the 
record  in  the  performance  of  their 
duties. 

DOL/ESA-44,  Office  of  WoHcers' 
Compensation  Programs,  Federal 
Employees'  Compensation  Act  (FEC) 
and  Longshore  and  Longshore  and 
Harbor  Workers'  Compensation  Act 
Rehabilitation  Cojnselor  Case 
Assignment,  Contract  Management  and 
Performance,  and  Federal  Employees' 
Compensation  Act  Field  Nurses  Files, 
has  been  amended  by  the  following 
additions:  The  note  following  the 
routine  uses  category  regarding 
telephonic  disclosure  of  information, 
which  cxirrently  appears  in  the  other 
ESA/OWCP  Privacy  Act  Systems  of 
Records,  has  been  added  and  language 
is  inserted  into  this  note  to  reflect  that, 
pursuant  to  5  U.S.C.  552a{b)(l), 
information  bom  this  system  of  records 
is  disclosed  to  members  and  staff  of  the 
Benefits  Review  Board,  the  Employees' 
Compensation  Appeals  Board,  the 
Office  of  Administrative  Law  Judges,  the 
Office  of  the  Solicitor  and  otlwr 
components  of  the  Department  who 
have  a  need  for  the  record  in  the 
performance  of  their  duties. 

DOL/ESA-45,  Investigative  Files  of 
the  Office  of  Labor-Management 
Standards  (Formerly  DOL/OAW-1),  has 
been  amended  to  reflect  a  reorganization 
of  the  Office  of  Labor-Management 
Standards  (OLMS);  to  clarify  the 
Categories  of  Individuals  Covered  by  the 
System;  to  include  the  Congressional 
Accountability  Act  of  1995  (CAA);  to 
change  the  authority  citations:  to 
include  CAA  in  the  Purpose;  to  make 
changes  in  the  retention  schedule,  and 
to  make  typographical  corrections. 

DOL/ESA-46,  is  a  new  system 
entiUed,  Migpantand  Seasonal 
Agricultural  Worker  Protection  Act 
(MSPA)  Ineligible  Farm  Labor 
Contractors,  which  is  being  established 
in  order  to  maintain  a  listing  of 
individuals  who  are  ineligible  to  engage 
in  any  activity  as  a  &rm  labor  contractor 
or  farm  l^or  contractor  employee.  This 
listing  is  available  to  the  general  public, 
upon  request. 

DOL/ESA-47  is  a  new  electronic 
system,  entitled  Youth  Peddler  Bulletin 


16822 


Federal  Register /Vol.  67,  No.  67 /Monday,  April  8,  2002 /Notices 


Federal  Register / Vol.  67,  No.  67 /Monday,  April  8,  2002 /Notices 


16821 


Board,  which  is  being  established  to 
exchange  information  with  law 
enforcement  agencies  about  individuals 
and  organizations  that  employ  young 
children  as  "door-to-door  candy 
sellers."  Access  is  available  only  to 
those  enforcement  agencies  through  the 
issuance  of  a  "password". 

DOL/ESA-48  is  a  new  system, 
entitled  "Customer  Service"  component 
of  the  Wage  Hour  Investigative  Support 
and  Reporting  Database  (WHISARD), 
which  is  being  established  to  provide 
Wage  and  Hour  employees  with  an 
index  of  individuals  who  contact  the 
Wage  and  Hour  Division.  This 
information  may  be  used  to  provide 
assistance  or  to  facilitate  the  processing 
of  complaints. 

DOL/ESA-49  is  a  new  system, 
entitled  Office  of  Workers' 
Compensation  Programs,  Energy 
Employees'  Occupational  Illness 
Compensation  Program  Act  File,  which 
is  being  established  in  order  to 
adjudicate  claims  of  current  and  former 
employees  of  the  Department  of  Energy, 
its  contractors,  and  predecessor 
agencies,  and  other  individuals  for 
compensation  under  the  Energy 
Employees'  Occupational  Illness 
Compensation  Programs  Act  (EEOICPA). 

DOL/ESA-50  is  a  new  system  entiUed 
Office  of  Workers'  Compensation 
Programs,  Physicians  and  Health  Care 
Providers  Excluded  under  the  Energy 
Employees'  Occupational  Illness 
Compensation  Program  Act,  which  is 
being  established  as  a  companion 
system  to  DOL/ESA-49  in  order  to 
adjudicate  claims  of  individuals  for 
compensation  under  the  Energy 
Employees'  Occupational  Illness 
Compensation  Programs  Act  (EEOICPA). 

DOL/ESA-51  is  a  new  system  entitied 
OLMS  Public  Disclosure  Request 
Tracking  System,  which  is  being 
established  to  process  requests  made  to 
the  OLMS  Public  Disclosure  Room,  to 
prepare  requests  for  payment,  and  to 
process  payments. 

Emplojrment  and  Training 
Admiidstration  (ETA) 

DOL/ETA-1,  Bureau  of 
Apprenticeship  and  Training,  Budget 
and  Position  Control  File,  has  been 
amended  to  include  information  bom 
DOL/ETA-2,  Bureau  of  Apprenticeship 
and  Training,  Program  Management 
Group,  Budget  and  Position  Control 

File. 

I  DOL/ETA-2  has  been  deleted  since  its 
records  and  function  have  been 

rmsferred  into  to  DOL/ETA-1. 
DOL/ETA-4,  Apprenticeship 
anagement  System  (AMS),  is  being 
renamed  Apprenticeship  Information 
Management  System  (AIMS). 


DOL/ETA-8,  Job  Corps  Management 
Information  System  (fCMIS)  File  is  being 
renamed  fob  Corps  Student  Pay, 
Allotment  and  Management  Information 
System  (SPAMIS). 

DOL/ETA-21,  Employment  and 
Training  Administration  Advisory 
Committees  Members  Files,  has  been 
deleted.  Information  and  data  for  all  of 
the  Department's  advisory  committees 
have  been  transferred  to  the  Office  of 
Small  Business  Programs(SBA)  which 
has  established  a  new  system  of  records 
for  this  purpose,  entitled  DOL/OSBP-2, 
Department  of  Labor  Advisory 
Committees  Members  Files. 

DOL/ETA-2  3,  Federal  Committee  on 
Apprenticeship,  has  been  deleted.  The 
information  is  to  be  included  in  a  new 
department- wide  system  DOL/OSBP-2, 
described  above. 

DOL/ETA-25,  DOL/ETA  Evaluation 
Research  Projects  of  the  Unemployment 
Compensation  System,  has  been 
amended  to  reflect  a  new  name,  and  a 
new  system  manager. 

DOL/ETA-2 7,  Youth  Opportunity 
Grant  Program  Information  Files,  is  a 
new  management  information  system 
designed  to  facilitate  the  uniform 
compilation  and  analysis  of 
programmatic  data  necessary  for 
reporting,  monitoring,  and  evaluation 
purposes. 

Office  of  Inspector  General  (GIG) 

DOL/OIG-1,  General  Investigative 
Files,  Case  Tracking  Files,  and  Subject/ 
Title  Index,  USDOL/OIG,  has  been 
amended  to  reflect  the  title  change  (to 
Investigative  Files,  Case  Tracking 
System,  /{nalysis,  Complaints, 
Inspections,  and  Evaluation  Files, 
describe  the  system's  categories  of 
records  more  completely,  clarify  the 
routine  uses  and  reflect  the  number  of 
years  files  are  retained. 

DOL/OIG-2,  Freedom  of  Information/ 
Privacy  Act  Records,  has  been  amended 
to  clarify  the  routine  uses. 

DOL/OIG-3,  Case  Development 
Records,  has  been  amended  to  reflect  its 
title  change  (to  Investigative  Case  Files. 
Case  Development  and  Intelligence 
Records),  to  clarify  the  routine  uses  and 
to  reflect  the  number  of  years 
information  is  retained. 

DOL/OIG-5,  Audit  Information, 
Tracking  and  Reporting  System  US 
DOL/OIG,  has  been  amended  to  clarify 
the  routine  uses  and  to  change  the 
niunber  of  years  files  are  retained. 

Bureau  of  International  Labor  A£fairs 
(ILAB) 

DOL/ILAB-2,  entitled  Senior 
Technical  Assistance  Register,  has  been 
deleted  since  this  program  has  ended 
and  the  records  have  been  destroyed. 


Mine  Safety  and  Health  Administration 

(MSHA) 

DOUMSHA-1 .  Coal  and  Metal  and 
Nonmetal  Mine  Accident,  Injury,  and 
Illness,  has  been  amended  to  make 
editorial  changes  and  corrections  to 
these  paragraphs:  system  name,  system 
location,  safeguards,  retention  and 
disposal,  and  system  manager  and 
address. 

DOL/MSHA-3,  Metal  and  Nonmetal 
Mine  Safety  and  Health  Management 
Information  System,  has  been  amended 
to  make  an  editorial  change  in  the  area 
of  retention  and  disposal. 

DOL/MSHA-10,  Discrimination 
Investigations,  has  been  amended  to 
make  editorial  changes  and  corrections 
to  the  categories  of:  Categories  of 
Records  in  the  system,  Retrievability, 
Safeguards,  Notification  Procedure, 
Records  Source  categories,  and  to  delete 
information  in  the  categories  of  Record 
Access  procedures  and  Contesting 
Record  procedures. 

DOL/MSHA-13,  Coal  Mine  Respirable 
Dust  Program,  has  been  amended  to 
make  editorial  changes,  clarify 
categories  of  records  in  the  system,  and 
to  update  the  retention  and  disposal 
procedures. 

DOL/MSHA-15,  Health  and  Safety 
Training  and  Examination  Records,  is 
revised  to  add  clarity  to  the  descriptions 
of  types,  uses,  and  safeguard  of  records, 
and  to  modify  the  retention  and 
disposal  section  of  the  record  system. 

DOL/MSHA-18,  Coal  Mine  Safety 
and  Health  Management  Information 
System,  has  been  amended  to  remove 
references  to  training  persoimel  and  add 
information  related  to  samples  taken  by 
inspectors. 

DOL/MSHA-19,  Employee  Conduct 
Investigations  System,  is  amended  to 
make  editorial  changes  and  corrections 
in  the  categories  of:  Categories  of 
Records  in  the  System:  Storage; 
Safeguards;  and  Records  Access 
Procedures. 

DOL/MSHA-20,  Civil/Criminal 
Investigations,  has  been  amended  to 
make  editorial  changes  and  corrections 
to  the  categories  of:  Individuals  Covered 
by  the  System,  Records  in  the  System, 
Authority  for  Maintenance  of  the 
System,  Retrievability,  Notification 
Procedure,  and  to  delete  information  in 
categories  of  Record  Access  Procedures 
and  Contesting  Record  Procedures. 

DOL/MSHA-21,  Assessments  and 
Civil  Penalty  Debt  Collection  Activity 
and  Reporting  System,  is  a  new  system 
to  maintain  records  on  operating 
companies  and  individuals  indebted  to 
the  U.S.  Department  of  Labor,  Mine 
Safety  and  Health  Administration,  for 
civil  penalties  assessed  as  a  result  of 
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violations  of  the  Mine  Safety  and  Health 
Act  of  1977  (Mine  Act). 

DOL/MSHA-22,  Education  Policy 
and  Development;  National  Mine  Health 
and  Safety  Academy  Permanent  Record 
Card,  is  a  new  system  to  maintain 
records  on  Mine  Safety  and  Health 
inspectors  who  receive  training.  Records 
are  used  to  track  training  and  grades. 

DOL/MSHA-23,  Educational  Policy 
and  Development;  Education  Field 
Services  (EPS)  Activity  Reporting 
System,  is  a  new  system  of  records.  The 
Mine  Safety  and  Health  Administration 
has  transferred  all  training  specialists 
from  Coal  Mine  Safety  and  Health  and 
Metal/Nonmetal  Safety  and  Health  to 
Educational  Policy  and  Development. 
This  new  system  of  records  has  been 
established  to  track  information  on  the 
training  specialists  with  regard  to  the 
mine  being  visited;  number  of  personnel 
contacted;  activities  conducted;  time 
spent  on  activities;  and  information  on 
time  utilization  for  Training  Specialists. 

DOL/MSHA-24,  Radon  Daughter 
Exposure,  is  a  new  system  of  records  for 
the  purpose  of  preventing  over  exposure 
of  miners  to  radon  daughters,  a  form  of 
radiation  which  has  been  docimiented 
as  causing  cancer  in  humans  and  is  well 
known  as  a  severe  hazard  for  metal  and 
nonmetal  miners. 

Occupational  Safety  and  Health 
Administration  (OSHA) 

DOL/OSHA-1,  Discrimination 
Complaint  File,  is  amended  by  revising 
the  categories  of  System  Location, 
hidividuals  Covered,  Authority,  System 
Manager,  Purpose  and  Routine  Uses. 

DOL/OSHA-4,  Advisory  Committee 
Candidates'  Biographies,  is  being 
deleted.  As  noted  above,  information 
and  data  for  all  of  the  Department's 
advisory  committees  have  been 
transferred  to  the  Office  of  Small 
Business  Programs(OSBP)  which  has 
established  a  new  system  of  records  for 
this  purpose,  entitled  DOLyOSBP-2, 
Department  of  Labor  Advisory 
Coaunittees  Members  Files. 

DOL/OSHA-1 0,  OSHA  Train-the- 
Trainer  Outreach  Program,  is  amended 
by  revising  several  of  the  categories, 
including  the  name  of  this  system  to  the 
above  name. 

Pension  and  Welfare  Benefits 
Administration  (PWBA) 

DOL/PWBA-1,  Employee  Retirement 
Income  Security  Act  Advisory  Council 
on  Employee  Welfare  and  Pension 
Benefit  Plan,  has  been  deleted  and  is 
included  in  the  Department-wide 
system,  entitled  DOL/OSBP-2. 

DOL/PWBA-2,  Office  of  Enforcement 
Index  Cards  and  Investigation  Files,  has 
been  renamed  as  PWBA 


EnforcementManagement  System  due  to 
the  elimination  of  the  use  of  index 
cards.  The  system  has  been 
computerized.  No  other  substantive 
changes  have  been  made. 

DOL/PWBA-3.  ERISA  Coverage 
Correspondence  Files,  has  been 
renamed  as  PWBA  Correspondence  Files 
to  reflect  that  the  system  has  been 
expanded  to  several  PWBA  national  and 
field  office  components.  The  categories 
for  System  Location(s)  and  System 
Manager(s)  reflect  these  changes.  The 
Categories  of  Individuals  Covered  has 
been  simplified.  Categories  of  Records, 
Purpose  and  Retention  and  Disposal 
have  been  expanded  to  better  reflect  the 
variety  of  documents  in  the  system. 

DOL/PWBA^.  Inquiry 
Correspondence  Files,  has  been 
renamed  as  Technical  Assistance  and 
Inquiry  System.  The  system  is  now  in 
use  in  all  PWBA  offices  and  services  are 
now  provided  via  telephone  as  well  as 
through  correspondence.  The  entire 
notice  has  been  adjusted  to  reflect  the 
expansion  of  the  technical  assistance 
program  and  to  correct  the  retention  and 
disposal  information. 

DOL/PWBA-5.  PuWjc  Disclosure 
Request  Tracking  System,  has  been 
amended  to  reflect  the  change  in 
location  of  the  system  and  clarify  the 
Categories  of  Individuals  Covered  and 
correct  the  Retention  and  Disposal 
Category. 

DOL/PWBA-6,  entitled  PWBA  Debt 
Collection/Management  System,  has 
been  amended  to  clarify  the  Categories 
of  Individuals  Covered  and  the 
Categories  of  Records  in  the  System. 

DOL/PWBA-7,  entitled  Employee 
Conduct  Investigations,  has  been 
amended  to  correct  the  system  location. 

DOL/PWBA-8,  entitled  PWBA 
Consolidated  Training  Record  is  a  new 
system  of  records  which  is  used  to 
identify  which  employees  have 
completed  certain  training  courses,  and 
the  niunber  of  employees  awaiting 
training. 

DOL/PWBA-9.  entitled  Office  of 
Enforcement  Correspondence  Tracking 
System  is  a  new  system  of  records  used 
to  track  the  progress  of  correspondence 
through  the  Office  of  Enforcement. 

DOL/PWBA-10.  entitled  PWBA  Civil 
Litigation  Case  Information  System,  is  a 
new  system  of  records  used  to  access 
information  related  to  civil  litigation 
case  files  involving  investigation 
initiated  by  DOL  under  Title  I  of  ERISA. 

DOL/PWBA-1 1 ,  entitled  PWBA 
Criminal  Case  Information  System,  is  a 
new  system  of  records  used  to  maintain 
information  about  the  progress  and/or 
disposition  of  criminal  cases  involving 
private  sector  employee  benefit  plans. 


DOL/PWBA-1 2,  entitled  Publication 
Hotline  Requests,  is  a  new  system  of 
records  used  to  process  requests  made 
to  the  PWBA  toll-&«e  hotline  for 
publications. 

DOL/PWBA-1 3,  entitled  Office  of 
Exemption  Determinations  ERISA 
Section  502(1)  Files,  is  a  new  system  of 
records  used  to  document  the 
Department's  response  to  petitioners' 
requests  for  relief  from  the  Section 
502(1)  penalties  assessed  upon  those 
who  are  found  to  have  violated  the 
fiduciary  and  prohibited  transaction 
provisions  of  Part  4  Title  I  of  ERISA. 

DOL/PWBA-14,  entitled  Investment 
Advisor  Registration  Data  Base,  is  a  new 
system  of  records  used  to  develop  a 
listing  of  individuals  who  have  status  as 
an  investment  advisor  under  ERISA. 

DOL/PWBA-15,  entitled,  PWBA 
Inventory  Management  Data  Base,  is  a 
new  system  of  records  used  to  identify 
the  makes  and  models  of  all  PWBA 
owned  ADP  hardware,  the  equipment's 
current  location  within  the  agency  and 
the  individual  to  whom  it  is  assigned. 

DOL/PWBA-16,  entitled.  Form 
5500EZ,  is  a  new  system  of  records 
which  maintains  records  on  individuals 
who  have  filed  pension  plan  reporting 
Form  5500EZ. 

Office  of  Small  Business  Programs 
(OSBP) 

DOL/OSBP-2,  Department  of  Labor 
Advisory  Committee  Members  Files,  is  a 
new  system  of  records  which  centralizes 
all  of  the  advisory  committees'  members 
files  which  were  previously  maintained 
by  the  various  component  agencies  of 
the  Department. 

Office  of  the  Solicitor  (OSOL) 

DOL/SOL-1,  Conflict  of  Interest  File. 
has  been  deleted  because  its  remaining 
records  and  function  have  been 
transferred  into  an  enlarged  DOL/SOL- 
15,  Solicitor's  Office  Litigation  Files. 
Older  records  frt)m  this  system  have 
been  destroyed  pursuant  to  the  records 
retention  schedule. 

DOL/SOLr-2,  Employment  and 
Training  Legal  Services  Litigation  and 
Investigation  File,  has  been  deleted, 
because  its  records  and  function  have 
been  transferred  into  an  enlarged  DOL/ 
SOL-15,  Solicitor's  Office  Litigation 
Files. 

DOL/SOL-5,  Job  Training  Partnership 
Act.  has  been  renamed  as  the  Workforce 
Investment  Act  Tort  Claims  Piles,  and 
has  been  amended  to  reflect  that  its 
underlying  statute  has  been  superceded, 
and  that  its  system's  location  has  been 
narrowed  to  the  Offices  of  the  Regional 
Solicitors. 

DOL/SOL-8,  Special  Litigation  Files. 
has  been  deleted  because  its  remaining 
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records  and  function  have  been 
transferred  into  an  enlarged  DOL/SOL- 
15,  Solicitor's  Office  Litigation  Files. 
Older  records  fit)m  this  system  have 
been  destroyed  pursuant  to  the  records 
retention  sdiedule. 

DOL/SOL-10,  Privacy  Act  Litigation 
Files,  has  been  deleted,  because  its 
records  and  function  have  been 
transferred  into  an  enlarged  DOL/SOL- 
15.  Solicitor's  Office  Litigation  Files. 

IDOL/SOI^ll,  Division  of  Civil  Rights 
Defensive  Litigation  Files,  has  been 
deleted,  because  its  records  and 
function  have  been  transferred  into  an 
enlarged  DOL/SOL-1 5,  Solicitor's  Office 
Litigation  Files. 

DOL/SOL-1 2 ,  Third-Party  Recovery 
Files,  has  been  deleted,  because  its 
records  and  function  have  been 
transferred  into  an  enlarged  DOL/SOL- 
15,  Solicitor's  Office  Litigation  Files. 

DOL/SOL-14,  DOL  Subpoena 
Tracking  System,  has  been  deleted, 
because  its  records  and  function  have 
been  transferred  into  an  enlarged  DOL/ 
SOL-15,  Solicitor's  Office  Litigation 
Files. 

DOL/SOL-1 5,  Solicitor's  Office 
Litigation  Files,  has  been  greatly 
enlarged  in  order  to  accept  information 
itom  the  six  litigation  systems,  which 
have  been  deleted,  as  noted  above. 

DOL/SOL-16.  Solicitor's  Office 
Directory  of  Senior  Management,  has 
been  deleted  because  these  records  are 
no  longer  maintained.  Older  records 
from  this  system  have  been  destroyed 
pursuant  to  the  record  retention 

DOL/SOL-l?,  Solicitor's  Office 
Equipment  Files,  has  been  renamed  and 
enlarged  in  order  to  contain  all  of  the 
component's  equipment. 

Veterans  Employment  and  Training 
Administration  (VETS) 

DOL/VETS-1,  Veterans' 
Reemployment  Complaint  File,  has  been 
renamed  as  the  Uniformed  Services 
Employment  and  Re-employment  Right 
i  ct  (USERRA)  Complaint  File. 

DOL/VETS-2,  Veterans'  Preference 
( 'omplaint  File,  has  been  renamed  as 
Veterans'  Preference  Complaint  File 
under  the  Veterans  Equal  Opportunities 
Act  of  1998 IVEOA).  It  has  been 
amended  to  reflect  its  new  function  of 
investigating  possible  violations  of  those 
federal  laws  pertaining  to  veterans' 
preference  and  other  special 
considerations  related  to  employment 
with  Federal  agencies. 

Routine  Uses  of  the  Records 

The  Department,  in  the  General 
Prefatory  Statement,  sets  forth  twelve 
paragraphs  containing  routine  uses  of 
die  records  which  apply  to  all  systems. 


The  first  eleven  routine  uses  are  a  more 
refined  version  of  those  universal 
routine  uses  which  were  published  on 
September  23, 1993,  at  pages  49554- 
49555  of  Volume  58  of  the  Federal 
Register.  The  twelfth  routine  use  is  a 
new  use. 

Government-Wide  Records 

Two  systems  of  records  are  reported 
by  the  Department  of  Labor  for  aill 
fedetal  agencies  since  this  Department 
has  overall  responsibility  for  the 
administration  of  the  programs  in 
connection  with  which  these  systems  of 
records  have  been  compiled.  It  is 
presumed  that  most,  if  not  all,  federal 
agencies  meiintain  systems  of  records 
comprising  a  portion  of  the  government- 
wide  systems  of  records.  In  order  to 
avoid  duplication  in  reporting,  the 
Department  is  reporting  these  systems 
on  behalf  of  all  agencies.  The 
Department  has  control  over  these 
systems  to  the  Scune  extent  as  the  Office 
of  Personnel  Management  has  control 
over  systems  of  records  containing 
federal  employee  personnel  records. 
These  systems  are  the  Federal 
Employees'  Compensation  Act  files  and 
the  Job  Corps  Student  Records. 

Signed  at  Washington,  DC,  this  19th  day  of 
March,  2002. 
Elaine  L.  Chao, 
Secretary  of  Labor. 
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DOL/MSHA-10— Discrimination 
Investigations. 

DOL/MSHA-1 3— Coal  Mine  Respirable 
Dust  Program. 

DOL/MSHA-1 5— Health  and  Safety 
Training  and  Examination  Records. 

DOL/MSHA-1 »— Coal  Mine  Safety  and 
Health  Management  Information  System. 

DOL/MSHA-19— Employee  Conduct 
Investigations  System. 

DOL/MSHA-20— Civil/Criminal 
Investigations. 

DOL/MSHA-21 — Assessments  and  Civil 
Penalty  Debt  Collection  Activity  and 
Reporting  System. 

DOL/MSHA-22— Education  Policy  and 
Development;  National  Mine 

Health  and  Safety  Academy  Permanent 
Record  Cards. 

DOL/MSHA-23— Educational  Policy  and 
Development;  Educational  Field  Services 
(EFS)  Activity  Reporting  System. 

DOL/MSHA-24— Radon  Daughter 
Exposure. 

Occupational  Safety  and  Health 
Administration  (OSHA) 
DOL/OSHA-1— Discrimination  Complaint 

File. 

rXDL/OSHA-e— Program  Activity  File. 

DOL/OSHA-9— OSHA  Compliance  Safety 
and  Health  Officer  Training  Record. 

DOL/OSHA-1 0— OSHA  Train-the-Trainer 
Outreach  Program. 

DOL/OSHA-1 2— OSHA  Employee 
Conduct  Investigations. 

DOL/OSHA-13— OSHA  Office  of  Training 
and  Education  Automated  Registration 
System. 

DOL/OSHA-14— Office  of  Training  and 
Education  Computer-based  Acquisition/ 
Financial  Records  System. 

DOL/OSHA-1 5— Office  of  Training  and 
Education  Resource  Center  Circulation 
Project. 

Pension  and  Welfare  Bertefits  Administration 
{PWBA) 

DOL/PWBA-2— PWBA  Investigation 
Management  Files. 

DOL/PWBA-3— PWBA  Correspondence 
Files. 

DOL/PWBA-4 — Technical  Assistance  and 
Inquiry  Files. 

IX)L/PWBA-5— Public  Disclosure  Request 
Tracking  System. 

DOL/PWBA-6— PWBA  Debt  Collection/ 
Management  System. 

DOL/PWBA-7— Employee  Conduct 
Investigations. 
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DOL/PWBA-8— PWBA  Consolidated 
Training  Record. 

DOL/PWBA-9— Office  of  Enforcement 
Correspondence  Tracking  System. 

DOL/PWBA-10— PWBA  Civil  Litigation 
Case  Information  System. 

DOL/PWBA-11— PWBA  Criminal  Case 
Information  System. 

DOL/PWBA-1 2— Publication  Hotline 
Requests. 

DOL/PWBA-1 3— Office  of  Exemption 
Determinations  ERISA  Section  502(1)  Files. 

DOL/PWBA-14— Investment  Advisor 
Registration  Data  Base. 

DOL/PWBA-1 5— PWBA  Inventory 
Management  Data  Base. 

DOL/PWBA-16— Form  5500EZ  Filings. 

Office  of  Small  Business  Programs  (OSBP) 
DOL/OSBP-1— Office  of  Small  Business 

Programs.  Small  Entity  Inquiry  and 

Complaint  Tracking  System. 
DOL/OSBP-2— Department  of  Labor 

Advisory  Committee  Members  Files. 

Office  of  the  Solicitor  (OSOL) 

DOL/SOL-3— Tort  Claims  Files. 

DOL/SOL-5 — Workforce  Investment  Act 
T  art  Claims  Files. 

DOL/SOL-6— Military  Personnel  and 
Qvilian  Employees'  Claims. 

IX)L/S0L-7— Solicitor's  Legal  Activity 
Recordkeeping  System. 

DOL/SOL-9— Freedom  of  Information  Act 
and  Privacy  Act  Appeals  Files. 

DOL/SOL-1 3— Employee  Conduct 
Investigations. 

DOL/SOL-1 5— Solicitor's  Office  Litigation 
Files. 

DOL/SOL-1 7— Solicitor's  Office 
,  Equipment  Files. 

Veterans  Employment  and  Training  (VETS) 

DOL/VETS-1 — Uniformed  Services 
Employment  and  Re-employment  Rights  Act 
(llSERRA)  Complaint  File. 

DOL/VETS-2— Veterans'  Preference 
Complaint  File  under  the  Veterans  Equal 
Opportunities  Act  of  1998  (VEOA). 

DOL/VETS-3— Veterans'  Transition 
Assistance  Program  (TAP)  Registration 
System. 

Appendix — Responsible  Officials 

General  Prefatory  Statement 

A.  Universal  Routine  Uses  of  the  Records 

The  following  routine  uses  of  the  records 
apply  to  and  are  incorporated  by  reference 
into  each  system  of  records  published  below 
unless  the  text  of  a  particular  notice  of  a 
system  of  records  indicates  otherwise.  These 
routine  uses  do  not  apply  to  DOL/OASAM- 
5,  Rehabilitation  and  Counseling  File,  nor  to 
DOL/OASAM-7,  Employee  Medical  Records. 

1.  To  disclose  the  records  to  the 
Department  of  Justice  when:  (a)  The  agency 
or  any  component  thereof;  or  (b)  any 
employee  of  the  agency  in  his  or  her  official 
capacity;  or  (c)  the  United  States 
Government,  is  a  party  to  litigation  or  has  an 
interest  in  such  litigation,  and  by  tareful 
review,  the  agency  determines  that  the 
r«cords  are  both  relevant  and  necessary  to  the 
litigation,  and  the  use  of  such  records  by  the 
Department  of  Justice  is  for  a  purpose  that  is 


compatible  with  the  purpose  for  which  the 
agency  collected  the  records. 

2.  To  disclose  the  records  in  a  proceeding 
before  a  court  or  adjudicative  body,  when:  (a) 
The  agency  or  any  component  thereof;  or  (b) 
any  employee  of  the  agency  in  his  or  her 
official  capacity;  or  (c)  any  employee  of  the 
agency  in  his  or  her  individual  capacity;  or 
(d)  the  United  States  Govenmient,  is  a  party 
to  litigation  or  has  an  interest  in  such 
litigation,  and  by  careful  review,  the  agency 
determines  that  the  records  are  both  relevant 
and  necessary  to  the  litigation,  and  that  the 
use  of  such  records  is  a  purpose  that  is 
compatible  with  the  purpose  for  which  the 
agency  collected  the  records. 

3.  When  a  record  on  its  face,  or  in 
conjunction  with  other  information,  indicates 
a  violation  or  potehtial  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule,  or  order  issued  pursuant 
thereto,  disclosure  may  be  made  to  the 
appropriate  agency,  whether  Federal,  foreign. 
State,  local,  or  tribal,  or  other  public 
authority  responsible  for  enforcing, 
investigating  or  prosecuting  such  violation  or 
charged  with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order  issued 
pursuant  thereto,  if  the  agency  determines  by 
careful  review  that  the  records  or  information 
are  both  relevant  and  necessary  to  any 
enforcement,  regulatory,  investigative  or 
prosecutive  responsibility  of  the  receiving 
entity,  and  that  the  use  of  such  records  or 
information  is  for  a  purpose  that  is 
compatible  with  the  purposes  for  which  the 
agency  collected  the  records. 

4.  To  a  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response  to  an 
inquiry  of  the  Congressional  office  made  at 
the  written  request  of  the  constituent  about 
whom  the  record  is  maintained. 

5.  To  the  National  Archives  and  Records 
Administration  or  to  the  General  Services 
Administration  for  records  management 
inspections  conducted  under  44  U.S.C.  2904 
and  2906. 

6.  To  disclose  to  contractors,  employees  of 
contractors,  consultants,  grantees,  and 
volunteers  who  have  been  engaged  to  assist 
the  agency  in  the  performance  of  or  working 
on  a  contract,  service,  grant,  cooperative 
agreement  or  other  activity  or  service  for  the 
Federal  Government. 

Note  1.  Recipients  shall  be  required  to 
comply  with  the  requirements  of  the  Privacy 
Act  of  1974.  as  amended,  5  U.S.C.  552a;  see 
also  5  U.S.C.  552a(m). 

7.  To  the  parent  locator  service  of  the 
Department  of  Health  and  Human  Services  or 
to  other  authorized  persons  defined  by  Pub. 
L.  93-647  the  name  and  current  address  of 
an  individual  for  the  purpose  of  locating  a 
parent  who  is  not  paying  required  child 
support. 

8.  To  any  source  from  which  information 
is  requested  in  the  course  of  a  law 
enforcement  or  grievance  investigation,  or  in 
the  course  of  an  investigation  concerning 
retention  of  an  employee  or  other  personnel 
action,  the  retention  of  a  security  clearance, 
the  letting  of  a  contract,  the  retention  of  a 
grant,  or  the  retention  of  any  other  benefit, 
to  the  extent  necessary  to  identify  the 


individual,  inform  the  soiuxe  of  the 
purpose(s)  of  the  request,  and  identify  the 
type  of  information  requested. 

9.  To  a  Federal,  State,  local,  foreign,  or 
tribal  or  other  public  authority  of  the  fact  that 
this  system  of  records  contains  information 
relevant  to  the  hiring  or  retention  of  an 
employee,  the  granting  or  retention  of  a 
security  clearance,  the  letting  of  a  contract, 

a  suspension  or  debarment  determination  or 
the  issuance  or  retention  of  a  license,  grant, 
or  other  benefit.  ' 

10.  To  the  Office  of  Management  and 
Budget  during  the  coordination  and 
clearance  process  in  connection  with 
legislative  matters. 

11.  To  the  Department  of  the  Treasury,  and 
a  debt  collection  agency  with  which  the 
United  States  has  contracted  for  collection 
services  to  recover  debts  owed  to  the  United 
States. 

12.  To  the  news  media  and  the  public 
when  (1)  the  matter  under  investigation  has 
become  public  knowledge,  (2)  the  Solicitor  of 
Labor  determines  that  disclosure  is  necessary 
to  preserve  confidence  in  the  integrity  of  the 
Department  or  is  necessary  to  demonstrate 
the  accountability  of  Department's  officers, 
employees,  or  individuals  covered  by  this 
system,  or  (3)  the  Solicitor  of  Labor 
determines  that  there  exists  a  legitimate 
public  interest  in  the  disclosure  of  the 
information,  except  to  the  extent  that  the 
Solicitor  of  Labor  determines  in  any  of  these 
situations  that  disclosure  of  specific 
information  in  the  context  of  a  particular  case 
would  constitute  an  unwarranted  invasion  of 
personal  privacy. 

B.  System  Location — Flexiplace  Programs 

The  following  paragraph  applies  to  and  is  . 
incorporated  by  reference  into  all  of  the 
Department's  systems  of  records  under  the 
Privacy  Act,  within  the  category  entitled. 
SYSTEM  LOCATION: 

"Pursuant  to  the  Department  of  Labor's 
Flexiplace  Programs,  copies  of  records  may 
be  temporarily  located  at  alternative 
worksites,  including  employees'  homes  or  at 
geographically  convenient  satellite  offices  for 
part  of  the  workweek.  Ajl  appropriate 
safeguards  will  be  taken  at  the?e  sites." 

Government-Wide  Records 

Two  systems  of  records  are  reported  by  the 
Department  of  Labor  for  all  federal  agencies 
since  this  Department  has  overall 
responsibility  for  the  administration  of  the 
programs  in  connection  with  which  these 
systems  of  records  have  been  compiled.  It  is 
presumed  that  most,  if  not  all,  federal 
agencies  maintain  systems  of  records 
comprising  a  portion  of  the  government  wide 
systems  of  records.  In  order  to  avoid 
duplication  in  reporting,  the  Department  is 
reporting  these  systenK  on  behalf  of  all 
agencies.  The  Department  has  control  over 
these  systems  to  the  same  extent  as  the  Office 
of  Persoimel  Management  has  control  over 
systems  of  records  containing  federal 
employee  personnel  records. 

1.  Federal  Employees'  Compensation  Act 
Files:  All  records  relating  to  injury  or  death 
of  civilian  employees  or  other  persons 
entitled  to  benefits  under  the  Federal 
Employees'  Compensation  Act  are  the 
records  of  the  Office  of  Workers' 


Federal  Register /Vol.  67,  No.  67 /Monday,  April  8,  2002 /Notices 


16827 


16826 


Federal  Register /Vol.  67,  No.  67 /Monday.  April  8,  2002 /Notices 


Compensation  Programs  of  the  Department  of 
Labor.  The  Office  asserts  control  of  these 
records  under  the  provisions  of  5  U.S.C.  8149 
and  Department  regulations  at  20  CFR  10.10. 
This  notice  applies  to  copies  of  claim  forms 
and  other  documents  relating  to  a 
compensation  claim  maintained  by  the 
employing  agency.  This  notice,  however, 
does  not  apply  to  other  medical  or  related 
files  not  created  pursuant  to  the  Federal 
Employees'  Compensation  Act  which  may  be 
in  the  possession  of  an  agency.  This  system 
is  entitled  DOL/GOVT-1,  Office  of  Workers- 
Compensation  Programs.  Federal  Employees" 
Compensation  File. 

Initial  determinations  on  requests  for 
access,  amendment  or  correction  of  records 
maintained  in  this  system  of  records  shall  be 
made  by  the  OWCP  district  office  having 
jurisdiction  over  the  particular  claim.  In 
addition,  requests  for  access  to  copies  of 
records  maintained  by  the  employing  agency 
may  be  directed  to  that  agency. 
Administrative  appeals  from  initial 
determinations  denying  access,  amendment 
or  correction,  shall  be  addressed  to  the 
Solicitor  of  Labor,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Washington, 
DC  20210.  as  required  by  20  CFR  1012. 

2.  Job  Corps  Student  Records:  All  records 
which  contain  information  about  students 
during  their  stay  in  Job  Corps,  from  entrance 
to  placement  and/ or  termination,  are  records 
which  must  be  maintained  by  the  Job  Corps 
center.  The  Employment  and  Training 
Administration  asserts  control  of  these 
records  under  29  U.S.C.  2881  et  seq.  This 
system  is  entitled  DOL/GOVT-2,  Job  Corps 
Student  Records. 

Initial  determinations  concerning  access, 
amendment  or  correction  of  this  government- 
wide  system  of  records  shall  be  made  by 
screening  contractors.  Job  Corps  Center 
Directors,  Job  Corps  National  or  Regional 
Offices.  Administrative  appeals  shall  be 
referred  to  the  Solicitor  of  Labor.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.  Washington.  DC  20210. 

Special  California  Earthquake  Co-operative 
Agreement 

The  San  Francisco,  California  Regional 
Office  of  the  Department  of  Labor's  Office  of 
Assistant  Secretary  for  Administration  and 
Management  (OASAM).  Region  IX  of 
OASAM.  has  entered  into  a  reciprocal 
agreement  with  the  U.S.  Internal  Revenue 
Service's  Office  of  the  Regional  Counsel 
located  in  San  Francisco.  The  purpose  of  this 
reciprocal  agreement  is  to  provide  each  with 
an  alternative  off-site  location  to  store 
computer  data.  This  back-up  storage  capacity 
will  mitigate  damage  if  an  earthquake  ever 
occurs  in  the  San  Francisco  area.  This 
agreement  is  based  upon  the  fact  that  the 
respective  offices  of  the  participants  are 
located  at  opposite  ends  of  the  downtown 
San  Francisco  district  and  the  ground 
structure  of  the  two  areas  is  substantially 
different. 

Addresses  to  Which  Requests  May  Be 
Directed 

The  addresses  of  the  various  component 
units  of  the  Department  as  well  as  its  regional 
offices  are  contained  in  the  Appendix 
annexed  to  this  document. 


In  addition,  the  following  government 
agencies  also  have  Government-wide 
Systems  of  Records: 
Government-Wide  Systems 

EEOC/GOVT-/-1— Equal  Employment 

Opportunity  Complaint  Records  and 

Appeal  Records 
FEMA/GOVT-1— National  Defense  Executive 

Reserve  System 
GSA/GOVT-2— Employment  Under 

Commercial  Activities  Contracts 
GSA/GOVT-3— Travel  Charge  Card  Program 
GSA/GOVT-4— Contracted  Travel  Services 

Programs 
MSPB/GOVT-1— Appeal  and  Case  Records 
OGE/GOVT-1— Executive  Branch  Public 

Financial  Disclosure  Reports  and  Other 

Ethics  Program  Records 
OGE/GOVT-2— Confidential  Statements  of 

Employment  and  Financial  Interests 
OPM/GOVT-1— General  Personnel  Records 
OPM/GOVT-2— Employee  Performance  File 

System'  Records 
OPM/GOVT-3 — Adverse  Actions  and 

Actions  Based  on  Unacceptable 

Performance 
OPM/GOVT-4— (Reserved) 
OPM/GOVT-5 — Recruiting.  Examining  and 

Placement  Records 
OPM/GOVT-B — Personnel  Research  and  Test 

Validation  Records 
OPM/GOVT-7— Applicant— Race.  Sex. 

National  Origin  and  Disability  Status 

Records 
OPM/GOVT-8— (Reserved  | 
OPM/GOVT-9— Position  Classification 

Appeals,  Job  Grading  Appeals,  and 

Retained  Grade  or  Pay 
OPM/GOVT-10— Employee  Medical  File 

System  Records 

DOL/GOVT-1 
SYSTEM  NAME: 

Office  of  Workers'  Compensation 
Programs,  Federal  Employees' 
Compensation  Act  File. 

SECURITY  classification: 

Most  files  and  data  are  unclassified. 
Files  and  data  in  certain  cases  have  Top 
Secret  classification,  but  the  rules 
concerning  their  maintenance  and 
disclosure  are  determined  by  the 
agency,  which  has  given  the  information 
the  security  classification  of  Top  Secret. 

SYSTEM  location: 

The  central  database  for  DOL/GOVT- 
1  is  located  at  SUNGUARD,  600  Uurel 
Oak  Road,  Voorhees,  New  Jersey,  08043. 
Paper  claim  files  and  local  databases  are 
located  at  the  various  OWCP  district 
offices,  and  in  Kansas  City  (for  imaged 
cases  only);  claim  files  of  employees  of 
the  Central  Intelligence  Agency  are 
located  at  that  agency.  Records  from  this 
system  of  records  may  be  temporarily 
located  in  the  office  of  health  care 
providers  and  other  individuals  or 
entities  with  whom  the  Department 
contracts  for  such  services  as 
examination  or  evaluation  of  claimants. 


Copies  of  claim  forms  and  other 
documents  arising  out  of  a  job-related 
injiuy  that  resulted  in  the  filing  of  a 
claim  under  the  Federal  Employees' 
Compensation  Act  (FECA).  may  also  be 
maintained  by  the  employing  agency 
(and  where  the  forms  were  transmitted 
to  the  Office  of  Workers'  Compensation 
Programs  (OWCP)  electronically,  the 
original  forms  are  maintained  by  the 
employing  agency).  In  addition,  records 
relating  to  third-party  claims  of  FECA 
beneficiaries  are  maintained  in  the 
Division  of  Employee  Benefits,  Office  of 
the  Solicitor.  United  States  Department 
of  Labor.  200  Constitution  Avenue.  NW, 
Washington.  DC  20210-0002.  in  the 
offices  of  the  Regional  and  Associate 
Regional  Solicitors,  and  in  various 
offices  of  the  United  States  Postal 
Service,  which  imdertakes  various 
duties  relating  to  third  party  claims 
pursuant  to  an  agreement  with  OWCP. 

Pursuant  to  the  Department  of  Labor's 
Flexiplace  Programs,  copies  of  records 
may  be  temporarily  located  at 
alternative  worksites,  including 
employees'  homes  or  at  geographically 
convenient  satellite  offices  for  part  of 
the  workweek.  All  appropriate 
safeguards  will  be  taken  at  these  sites. 

categories  of  moivnuals  covered  by  the 
system: 

Individuals  and/or  their  survivors 
who  file  claims  seeking  benefits  under 
the  FECA  by  reason  of  injuries  sustained 
while  in  the  performance  of  duty.  The 
FECA  applies  to  all  civilian  federal 
employees,  including  various  classes  of 
persons  who  provide  or  have  provided 
personal  service  to  the  government  of 
the  United  States,  and  to  other  persons 
as  defined  by  law  such  as  state  or  local 
law  enforcement  officers,  and  their 
survivors,  who  were  injured  or  killed 
while  assisting  in  the  enforcement  of 
federal  law.  In  addition,  the  FECA 
covers  employees  of  the  Civil  Air  Patrol, 
Peace  Corps  Volimteers,  Job  Corps 
students.  Volunteers  in  Service  to 
America,  members  of  the  National 
Teacher  Corps,  certain  student 
employees,  members  of  the  Reserve 
Officers  Training  Corps,  certain  former 
prisoners  of  war,  and  employees  of 
particular  commissions  and  other 
agencies. 

categories  of  records  in  the  system: 

This  system  may  contain  the 
following  kinds  of  records:  reports  of 
injury  by  the  employee  and/or 
employing  agency;  claim  forms  filed  by 
or  on  behalf  of  injured  federal 
employees  or  their  survivors  seeking 
benefits  under  the  FECA;  forms 
authorizing  medical  care  and  treatment; 
other  medical  records  and  reports;  bills 
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and  other  payment  records; 
compensation  payment  records;  formal 
orders  for  or  against  the  payment  of 
benefits;  transcripts  of  hearings 
conducted;  and  any  other  medical, 
employment,  or  personal  information 
submitted  or  gathered  in  connection 
with  the  claim.  The  system  may  also 
contain  information  relating  to  dates  of 
birth,  marriage,  divorce,  and  death; 
notes  of  telephone  conversations 
conducted  in  connection  with  the  claim; 
information  relating  to  vocational  and/ 
or  medical  rehabilitation  plans  and 
progress  reports;  records  relating  to 
court  proceedings,  insurance,  banking 
and  employment;  articles  from 
newspapers  and  other  publications; 
information  relating  to  other  benefits 
(financial  and  otherwise)  the  claimant 
may  be  entitled  to;  and  information 
received  from  various  investigative 
agencies  concerning  possible  violations 
of  Federal  civil  or  criminal  law. 
The  system  may  also  contain 
consumer  credit  reports  on  individuals 
indebted  to  the  United  States, 
information  relating  to  the  debtor's 
assets,  liabilities,  income  and  expenses, 
personal  financial  statements, 
correspondence  to  and  from  the  debtor, 
information  relating  to  the  location  of 
the  debtor,  and  other  records  and 
reports  relating  to  the  implementation  of 
the  Federal  Claims  Collection  Act  (as 
amended),  including  investigative 
reports  or  administrative  review 
matters.  Individual  records  listed  here 
are  included  in  a  claim  file  only  insofar 
as  they  may  be  pertinent  or  applicable 
to  the  employee  or  beneficiary. 

authority  for  mamtenance  of  the  system: 

5  U.S.C.  8101  et  seq.,  20  CFR  1.1  et 
Siq. 

l>URPOSE(S): 

The  FECA  establishes  the  system  for 
processing  and  adjudicating  claims  that 
federal  employees  and  other  covered 
individuals  file  with  the  Department  of 
Labor's  OWCP,  seeking  monetary, 
medical  and  similar  benefits  for  injuries 
or  deaths  sustained  while  in  the 
performance  of  duty.  The  records 
maintained  in  this  system  are  created  as 
a  result  of  and  are  necessary  to  this 
process.  The  records  provide 
information  and  verification  about  the 
individual's  employment-related  injtuy 
and  the  resulting  disabilities  and/or 
impairments,  if  any,  on  which  decisions 
awarding  or  denying  benefits  provided 
under  the  FECA  must  be  based. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 

TE  PURPOSES  OF  SUCH  USES: 
In  addition  to  those  Department-wide 
routine  uses  set  forth  above  in  the 


General  Prefatory  Statement  to  this 
document,  disclosure  of  information 
from  this  system  of  records  may  be 
made  to  the  following  individuals  and 
entities  for  the  piuTposes  noted  when  the 
purpose  of  the  disclosure  is  both 
relevant  and  necessary  and  is 
compatible  with  the  purpose  for  which 
the  information  was  collected: 

a.  To  any  attorney  or  other 
representative  of  a  FECA  beneficiary  for 
the  purpose  of  assisting  in  a  claim  or 
litigation  against  a  third  party  or  parties  ■ 
potentially  liable  to  pay  damages  as  a 
result  of  the  FECA  beneficiary's  FECA- 
covered  injury  and  for  the  purpose  of 
administering  the  provisions  of  sections 
8131-8132  of  the  FECA.  Any  such  third 
party,  or  a  representative  acting  on  that 
third  party's  behalf,  may  be  provided 
information  or  documents  concerning    . 
the  existence  of  a  record  and  the  amount 
and  nature  of  compensation  paid  to  or 
on  behalf  of  the  FECA  beneficiary  for 
the  purpose  of  assisting  in  the 
resolution  of  the  claim  or  litigation 
against  that  party  or  administering  the 
provisions  of  sections  8131-8132  of  the 
FECA. 

b.  To  federal  agencies  that  employed 
the  claimant  at  the  time  of  the 
occurrence  or  recurrence  of  the  injury  or 
occupational  illness  in  order  to  verify 
billing,  to  assist  in  administering  the 
FECA,  to  answer  questions  about  the 
status  of  the  claim,  to  consider  rehire, 
retention  or  other  actions  the  agency 
may  be  required  to  take  with  regard  to 
the  claim  or  to  permit  the  agency  to 
evaluate  its  safety  and  health  program. 
Disclosure  to  federal  agencies,  including 
the  Department  of  Justice,  may  be  made 
where  OWCP  determines  that  such 
disclosure  is  relevant  and  necessary  for 
the  purpose  of  providing  assistance  in 
regard  to  asserting  a  defense  based  upon 
the  FECA's  exclusive  remedy  provision 
to  an  administrative  claim  or  to 
litigation  filed  under  the  Federal  Tort 
Claims  Act. 

c.  To  other  federal  agencies,  other 
government  or  private  entities  and  to 
private-sector  employers  as  part  of 
rehabilitation  and  other  return'to-work 
programs  and  services  available  through 
OWCP,  where  the  entity  is  considering 
hiring  the  claimant  or  where  otherwise 
necessary  as  part  of  that  rettim-to-work 
effort. 

d.  To  federal,  state  or  private 
rehabilitation  agencies  and  individuals 
to  whom  the  claimant  has  been  referred 
for  evaluation  of  rehabilitation  and 
possible  reemployment. 

e.  To  physicians,  pharmacies,  and 
other  health  care  providers  for  their  use 
in  treating  the  claimant,  in  conducting 
an  examination  or  preparing  an 
evaluation  on  behalf  of  OWCP  and  for 


other  purposes  relating  to  the  medical 
management  of  the  claim,  including 
evaluation  of  and  payment  for  charges 
for  medical  and  related  services  and 
supplies. 

f.  To  medical  insiuance  or  health  and 
welfare  plans  (or  their  designees)  that 
cover  the  claimant  in  instances  where 
OWCP  had  paid  for  treatment  of  a 
medical  condition  that  is  not 
compensable  under  the  FECA,  or  where 
a  medical  insurance  plan  or  health  and 
welfare  plan  has  paid  for  treatment  of  a 
medical  condition  that  may  be 
compensable  imder  the  FECA,  for  the 
purpose  of  resolving  the  appropriate 
source  of  payment  in  such 
circumstances. 

g.  To  labor  unions  and  other 
voluntary  employee  associations  from 
whom  the  claimant  has  requested 
assistance  for  the  purpose  of  providing 
such  assistance  to  the  claimant. 

h.  To  a  federal,  state  or  local  agency 
for  the  purpose  of  obtaining  information 
relevant  to  a  determination  concerning 
initial  or  continuing  eligibility  for  FECA 
benefits,  and  for  a  determination 
concerning  whether  benefits  have  been 
or  are  being  properly  paid,  including 
whether  dual  benefits  that  are 
prohibited  under  any  applicable  federal 
or  state  statute  are  being  paid;  and  for 
the  purpose  of  utilizing  salary  offset  and 
debt  collection  procedures,  including 
those  actions  required  by  the  Debt 
Collection  Act  of  1982,  to  collect  debts 
arising  as  a  result  of  overpayments  of 
FECA  compensation  and  debts 
otherwise  related  to  the  payment  of 
FECA  benefits. 

i.  To  the  Internal  Revenue  Service 
(IRS)  for  the  piupose  of  obtaining 
taxpayer  mailing  addresses  for  the 
purposes  of  locating  a  taxpayer  to 
collect,  compromise,  or  write-off  a 
federal  claim  against  such  taxpayer;  and 
informing  the  IRS  of  the  discharge  of  a 
debt  owed  by  an  individual.  Records 
from  this  system  of  records  may  be 
disclosed  to  the  IRS  for  the  purpose  of 
offsetting  a  federal  claim  from  any 
income  tax  refund  that  may  be  due  to 
the  debtor. 

j.  To  the  Occupational  Safety  and 
Health  Administration  (OSHA)  for  the 
purpose  of  using  injury  reports  filed  by 
Federal  agencies  pursuant  to  the  FECA 
to  fulfill  agency  injury  reporting 
requirements.  Information  in  this 
system  of  records  may  be  disclosed  to 
OSHA  by  employing  agencies  as  part  of 
any  MIS  system  established  under 
OSHA  regulations  to  monitor  health  and 

safety. 

k.  To  contractors  providing  services  to 
DOL  or  any  other  federal  agency  or  any 
other  individual  or  entity  specified  in 
any  of  these  routine  uses  or  in  the 
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Department's  General  Prefatory 
Statement  who  require  the  data  to 
perform  the  services  that  they  have 
contracted  to  perform,  provided  that 
those  services  are  consistent  with  the 
routine  use  for  which  the  information 
was  disclosed  to  the  contracting  entity. 
Should  such  a  disclosure  be  made  to  the 
contractor,  the  individual  or  entity 
making  such  disclosure  shall  insure  that 
the  contractor  complies  fully  with  all 
Privacy  Act  provisions,  including  those 
prohibiting  unlawful  disclosure  of  such 
information. 

1.  To  the  Defense  Manpower  Data 
Center — Department  of  Defense  and  the 
United  States  Postal  Service  to  conduct 
computer  matching  programs  for  the 
purpose  of  identifying  and  locating 
individuals  who  are  receiving  Federal 
salaries  or  benefit  payments  and  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  under 
programs  administered  by  the  DOL  in 
order  to  collect  the  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365)  by  voluntary 
repayment,  or  by  salary  or 
achninistrative  offset  procedures. 

m.  To  a  credit  bureau  for  the  purpose 
of  obtaining  consumer  credit  reports 
identifying  the  assets,  liabilities, 
expenses,  and  income  of  a  debtor  in 
order  to  ascertain  the  debtor's  ability  to 
repay  a  debt  incurred  under  the  FECA, 
to  collect  the  debt,  or  to  establish  a 
payment  schedule. 

n.  To  consumer  reporting  agencies  as 
defined  by  section  603(f)  of  the  Fair 
Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  in  accordance  with  section 
3(d)(4)(A)(ii)  of  the  Federal  Claims 
Collection  Act  of  1966  as  amended  (31 
U.S.C.  3711(f))  for  the  purpose  of 
encouraging  the  repayment  of  an 
overdue  debt,  the  amount,  status  and 
history  of  overdue  debts,  the  name  and 
address,  taxpayer  identification  (SSN), 
and  other  injformation  necessary  to 
establish  the  identity  of  a  debtor,  the 
agency  and  program  under  which  the 
claim  arose,  may  be  disclosed  pursuant 
to  5  U.S.C.  552a(b)(12) 

o.  To  a  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  made  by  an  individual 
seeking  assistance  who  is  the  subject  of 
the  record  being  disclosed  for  the 
purpose  of  providing  such  assistance. 

p.  To  individuals,  and  their  attorneys 
and  other  representatives,  and 
government  agencies,  seeking  to  enforce 
a  legal  obligation  on  behalf  of  such 
individual  or  agency,  to  pay  alimony 
and/or  child  support  for  the  purpose  of 
enforcing  such  an  obligation,  pursuant 
to  an  order  of  a  state  or  local  court  of 
competent  jurisdiction,  including 
Indian  tribal  courts,  within  any  State, 


territory  or  possession  of  the  United 
States,  or  the  District  of  Columbia  or  to 
an  order  of  a  State  agency  authorized  to 
issue  income  withholding  notices 
pursuant  to  State  or  local  law  or 
pursuant  to  the  requirements  of  section 
666(b)  of  title  42,  United  States  Code,  or 
for  the  purpose  of  denying  the  existence 
of  funds  subject  to  such  legal  obligation. 
Note:  Disclosure  of  information  contained 
in  this  system  of  records  to  the  subject  of  the 
record,  a  person  who  is  duly  authorized  to 
act  on  his  or  her  behalf,  or  to  others  to  whom 
disclosure  is  authorized  by  these  routine 
uses,  may  be  made  over  the  telephone  or  by 
electronic  means.  Disclosure  over  the 
telephone  or  by  electronic  means  will  only  be 
done  where  the  requestor  provides 
appropriate  identifying  information. 
Telephonic  or  electronic  disclosure  of 
information  is  essential  to  permit  efficient 
administration  and  adjudication  of  claims 
under  the  FECA.  Pursuant  to  5  U.S.C. 
552a(b)(l).  information  from  this  system  of 
records  may  be  disclosed  to  members  and 
staff  of  the  Employees'  Compensation 
Appeals  Board,  the  Office  of  Administrative 
Law  judges,  the  Office  of  the  Solicitor  and 
other  components  of  the  Department  who 
have  a  need  for  the  record  in  the  performance 
of  their  duties. 

OtSCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

The  amount,  status  and  history  of 
overdue  debts,  the  name  and  address, 
taxpayer  identification  (SSAN),  and 
other  information  necessary  to  establish 
the  identity  of  a  debtor,  the  agency  and 
program  under  which  the  claim  arose, 
may  be  disclosed  pursuant  to  5  U.S.C. 
552a(b)(12)  to  consumer  reporting 
agencies  as  defined  by  section  603(f)  of 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  in  accordance  with  section 
3(d)(4)(A)(ii)  of  the  Federal  Claims 
Collection  Act  of  1966  as  amended  (31 
U.S.C.  3711(f))  for  the  purpose  of 
encouraging  the  repayment  of  an 
overdue  debt. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  case  files  are  maintained  in 
manual  files,  while  seciuity  case  files 
are  in  locked  cabinets.  Automated  data, 
including  case  files  that  have  been 
transformed  into  electronic  form,  are 
stored  in  computer  discs  or  magnetic 
tapes,  which  are  stored  in  cabinets. 
Microfiche  is  stored  in  cabinets. 

RETmEVABNJTY: 

Files  and  automated  data  are  retrieved 
after  identification  by  coded  file  number 
and/or  Social  Secxu-ity  Number  which  is 
cross-referenced  to  employee  by  name, 
employing  establishment,  and  date  and 
nature  of  injury.  Since  the  electronic 


case  management  files  were  created  in 
1975,  these  electronic  files  are  located 
in  District  Offices  which  have 
jurisdiction  over  the  claim,  and  (as 
noted  above  imder  "system  location"),  a 
complete  central  data  base  is 
maintained  at  the  location  of  the 
contractor.  Prior  to  1975,  a  paper  index 
file  was  maintained;  these  records  were 
transferred  to  microfiche  and  are  located 
in  the  national  office. 

SAFEQUAROS: 

Files  and  automated  data  are 
maintained  under  supervision  of  OWCP 
personnel  during  normal  working 
hours — only  authorized  personnel,  with 
the  appropriate  password,  may  handle, 
retrieve,  or  disclose  einy  information 
contained  therein.  Only  personnel 
having  an  appropriate  security  clearance 
may  handle  or  process  security  files. 
After  normal  working  hours,  security 
files  are  kept  in  locked  cabinets.  Access 
to  electronic  records  is  controlled  by 
password  or  other  user  identification 
code. 

RETENTION  AND  DISPOSAL: 

All  case  files  and  automated  data 
pertaining  to  a  claim  are  destroyed  15 
years  after  the  case  file  has  become 
inactive.  Case  files  that  have  been 
scanned  to  create  electronic  copies  are 
destroyed  after  the  copies  are  verified. 
Automated  data  is  retained  in  its  most 
current  form  only,  however,  and  as 
information  is  updated,  outdated 
information  is  deleted.  Some  related 
financial  records  are  retained  only  in 
electronic  form,  and  destroyed  6  years 
and  3  months  after  creation  or  receipt. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  for  Federal  Employees' 
Compensation,  Office  of  Workers* 
Compensation  Programs,  200 
Constitution  Avenue,  NW,  Room  S- 
3229.  Washington,  DC  20210-0002. 

NOTIFICATION  PROCEDURE: 

An  individual  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  him/her  may  write  or 
telephone  the  OWCP  district  office  that 
services  the  state  in  which  the 
individual  resided  or  worked  at  the  time 
he  or  she  believes  a  claim  was  filed.  In 
order  for  the  record  to  be  located,  the 
individual  must  provide  his  or  her  full 
name,  OWCP  claim  number  (if  known), 
date  of  injury  (if  known),  and  date  of 
birth. 

RECORD  ACCESS  PROCEDURES: 

Any  individual  seeking  access  to  non- 
exempt  information  about  a  case  in 
which  he/she  is  a  party  in  interest  may 
write  or  telephone  the  OWCP  district 
office  where  the  case  is  located,  or  the 
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systems  manager,  and  arrangements  will 
be  made  to  provide  review  of  the  file. 
Access  to  copies  of  documents 
maintained  by  the  employing  agency 
may  be  secured  by  contacting  that 
agency's  designated  disclosure  officials. 

CONTESTING  RECORD  PROCEDURES: 

Specific  materials  in  this  system  have 
been  exempted  from  certain  Privacy  Act 
provisions  regarding  the  amendment  of 
records.  The  section  of  this  notice 
entitled  "Systems  Exempted  From 
Certain  Provisions  of  the  Act,"  indicates 
the  kind  of  materials  exempted,  and  the 
reasons  for  exempting  them.  Any 
individual  requesting  amendment  of 
non-exempt  records  should  contact  the 
appropriate  OWCP  district  office,  or  the 
system  manager.  Individuals  requesting 
amendment  of  records  must  comply 
with  the  Department's  Privacy  Act 
regulations  at  29  CFR  71.1  and  71.9,  and 
with  the  regulations  found  at  20  CFR 
10.12  (1999). 

RECORD  SOURCE  CATEGORIES: 

Injured  employees;  beneficiaries; 
employing  Federal  agencies;  other 
Federal  agencies;  physicians;  hospitals; 
clinics;  suppliers  of  health  care 
products  and  services  and  their  agents 
and  representatives;  educational 
institutions;  attorneys;  Members  of 
Congress;  OWCP  field  investigations; 
State  governments;  consumer  credit 
reports;  agency  investigative  reports; 
correspondence  with  the  debtor 
including  personal  financial  statements; 
records  relating  to  hearings  on  the  debt; 
and  other  DOL  systems  of  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(2),  investigative  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  fi'om 
subsections  (c)(3),  (d).  (e)(1),  (e)(4)(G), 
(H)  and  (I),  and  (f)  of  5  U.S.C.  552a, 
provided,  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  the  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 


DOL/GOVT-2 
SYSTEM  NAME: 

Job  Corps  Student  Records. 

SECURITY  classification: 

None. 

SYSTEM  location: 

Screening  contractors;  Job  Corps 
centers  and  operators  (which  includes 
contract  and  agency  centers);  Job  Corps 
National  Office;  Job  Corps  Regional 
Offices;  Federal  Records  Centers. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Job  Corps  applicants,  students,  and 
terminees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  contain  information  kept  on 
the  students,  such  as  separate  running 
accounts  of  the  students'  general 
biographical  data;  educational  training, 
vocational  training;  coimseling; 
recreational  activities;  dormitory  logs; 
health  (dental,  medical,  mental  health, 
and  drug  testing  records);  administrative 
records  covering  data  pertaining  to 
enrollment  allowances  and  allotments; 
leave  records;  Student  Profile  (ETA- 
640);  and  Center  Standards  Officer's 
disciplinary  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Subtitle  C  of  Title  I  of  the  Workforce 
Divestment  Act  of  1998.  29  U.S.C.  2881 
et  seq. 

PURPOSE(S): 

These  records  are  maintained  to 
ensure  that  all  appropriate  documents  of 
the  student's  stay  in  Job  Corps  (covering 
application  to  placement  and/ or 
termination)  are  retained  and  are 
available  to  those  officials  who  have  a 
legitimate  need  for  the  information  in 
performing  their  duties  and  to  serve  the 
interests  and  needs  of  the  students  in 
accordance  with  29  U.S.C.  2881  et  seq. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  THE  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  when 
relevant,  necessary,  and  appropriate: 

(1)  To  disclose  photographs  and 
student  identities,  with  appropriate 
consent,  to  the  news  media,  for  the 
purpose  of  promoting  the  merits  of  the 
program. 

(2)  To  disclose  information,  giving  the 
summary  of  a  student's  academic  and 
vocational  achievement  and  general 
biographical  information,  to  placement 
and  welfare  agencies,  prospective 
employers,  school  or  training 
institutions  to  assist  in  the  emplo)maent 
of  a  student. 


(3)  To  disclose  information  to  State 
and  Federal  law  enforcement  agencies 
or  other  government  investigators  to 
assist  them  in  locating  a  student  and/or 
his  or  her  family. 

(4)  To  disclose  information  to 
appropriate  Federal,  State,  and  local 
agencies  which  have  law  enforcement 
jurisdiction  over  students  (which 
includes  probation  or  parole  officers); 
and/or  the  property  on  which  the  center 
is  located. 

(5)  To  disclose  all  or  any  information 
to  parents/guardians  regarding  students 
under  the  age  of  18  for  performance  of  , 
parental  rights  and  responsibilities. 

(6)  To  disclose  information  to  Job 
Corps  health  consultants;  Job  Corps 
Center  Review  Board  members  (in 
appropriate  disciplinary  cases);  State, 
county,  and  local  health  services 
personnel;  family  planning  agencies; 
and  physicians  (public  or  private)  to 
whom  a  student  is  referred  for  diagnosis 
or  to  receive  treatment  to  assure 
continuance  of  proper  health  care,  or 
notification  and  contact  tracking  for 
communicable  disease  control. 

(7)  To  disclose  to  State  and  local 
health  departments  all  cases  of  infection 
or  disease  that  are  required  to  be 
reported  to  them  in  accordance  with 
state  and  local  laws.  This  disclosure 
shall  be  made  by  the  Center  Director. 

Note:  Center  physicians  shall  deal  with  all 
easels  of  communicable  diseases  in 
accordance  with  Job  Corps  directives  based 
on  current  recommendations  of  the  Center  for 
Disease  Control  of  the  Department  of  Health 
and  Human  Services. 

(8)  To  disclose  information  to  State 
and  local  health  departments  regarding 
infected  persons  who  are  imwilling  to 
notify  their  contacts  at  the  center  for  the 
purpose  of  enabling  the  counseling  of 
contacts. 

(9)  To  disclose  information  to  medical 
laboratories  necessary  in  identifying 
specimens  for  the  purpose  of  testing. 

(10)  To  disclose  information  to  social 
service  agencies  in  cases  of  a  student's 
termination  in  order  to  provide  services 
such  as  Medicaid,  housing,  finance,  and 
placement. 

(11)  To  disclose  information  to  the 
Army  Finance  Center,  Fort  Benjamin 
Harrison,  Indiana,  to  pay  student 
allowances  and  maintain  and  dispose  of 
their  pay  records. 

(12)  To  disclose  information  to 
Federal,  State,  and  local  agencies  and  to 
community-based  organizations  for  the 
operation  of  experimental,  research, 
demonstration,  and  pilot  projects 
authorized  imder  sections  156, 171,  or 
172  of  the  Workforce  Investment  Act  of 
1998,  29  U.S.C.  2856,  2916,  or  2917, 
except  that  in  the  case  of  a  research 
project,  the  researcher  shall  guarantee  to 
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protect  the  anonymity  of  all  staff  and 
students  involved  in  any  presentation  of 
the  results  of  such  study. 

(13)  To  disclose  information  to 
contractors  and  agencies  that  operate 
centers  or  have  Outreach  Admissions 
and  Placement  (OA&P)  issues  which 
demonstrate  a  legitimate  need  for  the 
information  to  enable  them  to  properly 
administer  their  responsibilities  in  the 
Job  Corps  program. 

(14)  To  disclose  to  the  Selective 
Service  system  names,  social  security 
number,  date  of  birth,  and  address  of 
students,  to  insure  registration 
compliance  for  eligible  applicants 
applying  for  Job  Corps  training  benefits. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIE'3: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Students*  files  are  maintained  in 
locked  file  cabinets;  files  are  maintained 
on  magnetic  tapes,  computer  data  base, 
and  discs;  printouts  from  army 
terminals  which  include  payroll 
statistical  reports. 

RETRIEVAaiUTY: 

Records  are  retrieved  by  name,  social 
security  number,  and  date  of  student 
entry. 

SAFEGUARDS: 

Records  are  maintained  in  file  folders 
during  center  use;  health  records  are 
placed  in  sealed  envelopes  after 
termination;  on  magnetic  tapes, 
computer  data  base,  or  discs;  and  are 
stored  in  locked  filing  cabinets  with 
access  to  those  whose  official  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

Job  Corps  centers  will  maintain 
records  of  terminated  students  for  a 
period  of  3  years  unless  custodianship 
is  extended  or  terminated,  for 
administrative  reasons,  by  the  regional 
office.  Counseling  records  are  retained 
on  the  Job  Corps  center  for  6  months 
after  student's  termination,  after  which 
they  are  destroyed.  After  termination,  a 
siunmary  or  copy  of  the  coimseling 
record  is  placed  in  the  health  record. 

After  3  years,  centers  will  retire  the 
records  to  the  appropriate  Federal 
Records  center.  Students'  records  are 
subject  to  destruction  75  years  from  the 
birth  date  of  the  youngest  student's 
record  contained  in  a  GSA  records 
retirement  box,  with  the  disposal 
authority  being  NC  369-76-2,  item  59. 
(Note:  Centers  will  send  a  copy  of  the 
SF  135-135  A  (transmittal  and  receipt 


form)  to  the  appropriate  Job  Corps 
regional  office,  after  they  have  received 
the  accession  niunber  from  the 
appropriate  Federal  Records  Center.  In 
the  event  of  a  student's  death,  the 
student's  entire  personnel  record  shall 
be  sent  to  the  U.S.  Department  of  Labor 
Job  Corps  National  Health  Office  within 
10  days  of  date  of  student's  death.] 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Job  Corps,  U.S. 
DOL/ETA,  Frances  Perkins  Building, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

NOTIFICATION  PROCEDURES: 

Requests  for  access  of  terminated 
student's  records  are  to  be  directed  to 
the  appropriate  U.S.  DOL  Regional  Job 
Corps  Office,  or  to  the  System  Manager 
at  the  above  address.  Requests  for 
current  records  can  be  directed  to  the 
appropriate  center  director  or  screening 
contractor. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing  to 
the  System  Manager  or  appropriate 
center  director.  Regional  Job  Corps 
Director,  or  screening  contractor,  in 
accordance  with  rules  and  regulations  of 
the  Privacy  Act  of  1974,  as  amended, 
with  the  envelope  and  the  letter  clearly 
marked  "Privacy  Act  Request",  and  the 
record  sufficiently  described  in  the 
letter  for  identification. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  this 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  or 
appropriate  center  director,  Regional  Job 
Corps  Director,  or  screening  contractor, 
stating  clearly  and  concisely  what 
information  is  contested,  the  reasons  for 
contesting  the  information,  and  the 
proposed  amendment  to  the  information 
sought.  Details  required  for  records 
identification  are:  (a)  Full  Name(s)  (i.e., 
name  during  enrollment);  (b)  Center(s) 
where  enrolled;  and  (d)  Date  enrolled. 

RECORD  SOURCE  CATEGORIES: 

Outreach/ screening  and  placement 
contractors;  Job  Corps  centers;  Job  Corps 
students;  employment  services;  parole 
officers;  State  and  local  law  enforcement 
agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
D0LA>SEC-1 
SYSTEM  NAME: 

Supervisor's/Team  Leader's  Records 
of  Employees. 


SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Immediate  supervisor(s)/team 
leaders)  and  two  higher  supervisory 
levels  at  all  facilities  of  the  Department, 
as  well  as  the  national  and  regional 
persoimel  offices.  Emergency  addressee 
information  may  be  kept  upon  the 
supervisor's  person  when  appropriate. 

Note:  Requests  for  a  reasonable 
accommodation  are  made  to  supervisors.  The 
Civil  Rights  Center  may  temporarily  maintain 
a  copy  of  such  requests  and  of  the  medical 
documents  submitted  by  the  employee  when 
the  Public  Health  Service  physician 
completes  his  or  her  review  of  the  request. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  employees  and  employees 
who  have  retired  or  left  the  office  within 
the  last  twelve  months. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  related  to  individuals  while 
employed  by  the  Department  and  which 
contain  such  information  as:  record  of 
employee/supervisor  discussions, 
supervisor(s)/team  leader(s) 
observations,  supervisory  copies  of 
officially  recommended  actions,  reports 
of  FTS  telephone  ysage  containing  call 
detail  information,  awards,  disciplinary 
actions,  emergency  addressee 
information,  flexiplace  records,  reports 
of  on-the-job  accidents,  injuries, 
illnesses,  correspondence  from 
physicians,  and  training  requests.  The 
system  also  contains  records  relating  to 
requests  for  reasonable  accommodation, 
and/or  leave,  including  medical 
documents  submitted  by  employees,  as 
well  as  reports  and  records  by  the 
Public  Health  Service  physicians  who 
have  reviewed  the  accommodation 
requests. 

The  system  also  contains  labor 
relations  materials  such  as  performance 
improvement  plans  (PIPs),  reprimands, 
suspensions  of  less  than  14  days,  leave 
resbictions  and  related  materials. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  1302,  2951,  4118, 
Reorganization  Plan  6  of  1950,  and  the 
Civil  Service  Reform  Act  of  1978.  The 
Rehabilitation  Act  and  the  American 
Disabilities  Awareness  Act. 

PURPOSE(S): 

To  maintain  a  file  for  the  use  of 
supervisor(s)/team  leader(s)  in 
performing  thefr  responsibilities  and  to 
support  specific  persoimel  actions  on 
employees. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDWG  CATEGORIES  AND  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

A.  Selected  information  may  be 
disclosed  at  appropriate  stages  of 
adjudication  to  the  Merit  Systems  .^ 
Protection  Board,  Office  of  the  Special 
Counsel,  the  Federal  Labor  Relations 
Authority,  the  Equal  Employment 
Opportimity  Commission,  arbitrators,  or 
the  courts  for  the  purposes  of  satisfying 
requirements  related  to  investigation  of 
prohibited  personnel  practices,  appeals, 
special  studies  investigations  of  alleged 
EEOC  discrimination  practices  and 
unfair  labor  practices. 

B.  Records  relating  to  a  request  for  a 
reasonable  acconmiodation  may  be 
referred  to  the  Public  Health  Service 
(PHS)  or  other  physicians  for  their 
review  and  evaluation  of  the  request. 

C.  Data  may  be  disclosed  to  medical 
providers  for  the  purpose  of  evaluating 
sick  leave  absences  based  upon  illness 
or  injury. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 

POUOES  FOR  STORING,  RETRIEVING,  ACCESSING, 
RETAINING,  AND  DISPOSING  OF  RECORDS  IN  THE 
SYSTEM: 

STORAGE: 

Records  are  maintained  in  manual 
files. 

retrievabiuty: 
By  name  of  employee. 

safeguards: 

Locked  storage  cabinets  and  desks. 
Access  limited  to  officials/employees  on 
a  need  to  know  basis. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  on  current 
employees.  Records  on  former 
employees  are  kept  for  one  year,  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

All  supervisor(s)/team  leader(s) 
having  responsibility  for  performance 
management  plans,  performance 
standards,  or  ratings. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  whether 
the  system  contains  a  record  pertaining 
to  her/him  by  contacting  the  supervisor/ 
team  leader  who  completes  his/her 
performance  standardb  and  rating. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  will  be  addressed 
to  the  appropriate  system  manager  listed 
above.  Individuals  must  furnish  their 
name  in  order  for  their  records  to  be 
located  and  identified: 


CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendments  shall  be 
addressed  to  the  appropriate  System 
Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  by  the 
individual,  supervisor(s)/team  leaders), 
agency  officials,  medical  providers  and 
co-workers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT 

None. 

DOL/OASAM-4 
SYSTEM  NAME: 

Safety  and  Health  Information 
Management  System  (SHIMS). 

SECURffY  classification: 

None. 

SYSTEM  location: 

1.  Safety  and  Health  Center,  OASAM, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210  and 

2.  DOL  regional  offices. 

3.  A  copy  of  the  modified  CA-l/CA- 
2  Form  used  by  the  Office  of  Workers' 
Compensation  Programs  (OWCP)  may 
be  reproduced  and  retained  in  the  office 
of  the  supervisor  who  files  the  fprm. 

categories  of  INDIVIDUALS  COVERED  BY  THE 

system: 

DOL  employees  and  Job  Corps 
students  involved  in  occupationally 
related  accidents,  injiuies  and  illnesses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  of  on-the-job  accidents, 
injuries,  and  illnesses  generated  as  a 
result  of  filing  forms  CA-1,  CA-2,  and 
CA-6. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

29  U.S.C.  651  et  seq.,  29  CFR  Part 
1960,  5  U.S.C.  7902,  DOL  Secretary's 
Order  5-95,  Executive  Order  12196. 

PURPOSE(S): 

This  system  is  used  (a)  to  provide  an 
information  source  for  compliance  with 
the  Occupational  Safety  and  Health  Act; 
(b)  to  provide  a  documented  record  of 
job  related  accidents,  injuries,  and 
illnesses  for  the  pmpose  of  measuring 
safety  and  health  programs' 
effectiveness;  (c)  to  provide  summary 
data  of  accident,  injury  and  illness 
information  to  Depjuimental  agencies  in 
a  number  of  formats  for  analytical 
purposes  in  establishing  programs  to 
reduce  or  eliminate  loss  producing 
hazards  or  conditions;  (d)  to  provide 
summary  listings  of  individual  cases  to 
Departmental  agencies  to  ensm«  that  all 
work-related  injury/illness  cases  are 


reported  through  the  SHIMS;  and  (e)  to 
use  as  a  reference  when  adjudicating 
tort  and  employee  claims. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  computer  disks, 
and  on  hard  copies  filed  in  locked  file 
cabinets. 

retrievabiltty: 

Records  are  retrieved  by  claimant's 
last  name,  social  security  number,  and 
employee  category  (DOL  employee  or 
Job  Corps  student). 

SAFEGUARDS: 

Records  are  maintained  in  locked 
storage  equipment.  Computer  files  are' 
accessible  only  to  authorized  users 
through  password/user  ID  system. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  five  (5) 
years  after  each  report  is  filed  with  the 
agency.  Electronic  copies  are 
maintained  for  five  (5)  years  and  then 
downloaded  onto  a  disk. 

SYSTBi  MANAGER(S)  AND  ADDRESS: 

Director,  Safety  and  Health  Center, 
OASAM,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  systems  manager,  or  the  servicing 
regional  office  in  which  they  are 
employed.  Individuals  must  furnish  in 
writing  the  foUovring  information  for 
their  records  to  be  located  and 
identified: 

a.  Fidl  name 

b.  Date  of  birth 

c.  Signature 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  records  should  contact  the 
appropriate  office  (national/regional). 
Individuals  mnst  furnish  the  following 
information  for  their  records  to  be 
located: 

a.  Full  name 

b.  Date  of  birth 
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c.  Signature 

Individuals  requesting  access  must 
also  comply  with  the  Privacy  Act 
Regulations  on  verification  of  identity 
and  access  to  records  (5  CFR  297.201 
and  297.203). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
information  about  their  records  should 
contact  in  writing  the  systems  manager. 
Individual  must  furnish  the  following 
information  for  their  records  to  be 
located: 

a.  Full  name 

b.  Signature 

RECORD  SOURCE  CATEGORIES: 

a.  The  employee  (or  someone  acting 
on  his/her  behsdf). 

b.  Witness  (if  any). 

c.  Employing  agency  (supervisor  or 
comp  specialist). 

d.  CA-1.  CA-2,  CA-6.  forms  used  by 
OWCP. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUOASAM-5 
SYSTEM  NAME: 

Employee  Assistance  Program  (EAP) 
Records. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

The  Employee  Assistance  Program 
(EAP),  headquartered  in  the  Safety  and 
Health  Center,  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management  (OASAM),  U.S. 
Department  of  Labor  (DOL),  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  and  offices  of  designated  EAP 
service  providers  located  elsewhere  in 
the  Washington  metropolitan  area  and 
Department's  regions. 

Note:  DOL  may  elect  to  use.  under  an 
interagency  agreement  or  other  contractual 
arrangement ,  the  counseling  staff  of  another 
Federal,  state,  or  local  government,  or  private 
or  community  organization.  This  system  does 
not  cover  EAP  records  of  DOL  employees 
(current  or  former)  or  their  family  members 
that  are  maintained  by  other  Federal 
agencies. 

CATEQOnCS  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

DOL  employees  or  their  family 
members,  who  have  been  assessed, 
referred  for  treatment/rehabilitation  or 
otherwise  coimseled  regarding  alcohol 
or  drug  abuse  or  other  emotional  health 
issues  by  an  EAP  counselor  responsible 
for  providing  services  to  DOL 
employees  or  their  family  members. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  include 
documentation  of  visits  to  counselors 
designated  by  the  agency  to  provide 
EAP  services  (regardless  of  whether  the 
counselors  are  employed  by  the  Federal, 
state,  or  local  government,  or  by  a 
private  sector  or  community 
organization);  problem  assessments; 
counseling;  recommendations  and/or 
referrals  for  treatment  and/or 
rehabilitation;  client  cooperation  with 
those  recommendations  and/or  referrals; 
progress;  and  other  notes  or  records  of 
discussions  held  with  the  client  made 
by  the  counselor.  Additionally,  records 
in  this  system  may  include 
documentation  of  the  therapeutic  or 
rehabilitative  work  performed  by  a 
private  therapist  or  a  therapist  at  a 
Federal,  State,  local  government,  or 
private  organization.  If  the  client  was 
referred  to  the  EAP  by  a  supervisor  due 
to  work  performance  or  conduct 
problems,  the  record  may  also  contain 
information  regarding  such  matters. 
When  the  client  was  referred  to  the  EAP 
because  of  a  positive  drug  test,  required 
by  DOL's  drug-free  workplace  plan,  the 
record  will  also  contain  information 
about  such  tests  results. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  7901,  7904;  5  U.S.C.  7361- 
7362;  42  U.S.C.  290dd-3:  5  CFR  part 
792;  42  CFR  part  2;  and  E.O.  12564. 

PURPOSE(S): 

These  records  are  used  to  document 
the  nature  and  extent  of  the  client's 
problem;  the  counseling, 
recommendations  and/or  referrals  for 
treatment  and/or  rehabilitation  made  by 
the  EAP;  and  the  extent  of  the  client's 
participation  in,  and  the  results  of 
treatment  or  rehabilitation  in 
community  or  private  sector  programs; 
and  any  follow-up  necessary. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOtlG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  DOL  may  elect  to  enter  into 
interagency  agreements  or  other 
contractual  arrangements  with  other 
Federal  agencies,  private  organizations 
or  individuals  for  the  purpose  of 
providing  EAP  services  for  DOL 
employees  and  their  family  members. 
Relevant  records  will  be  disclosed  to 
these  providers. 

b.  Except  where  the  records  are 
covered  by  the  Confidentiality  of 
Alcohol  and  Drug  Abuse  Patient 
Records  regulation,  42  CFR  part  2, 
records  and  information  in  these  records 
may  be: 

(1)  Disclosed  to  the  Department  of 
Justice  when:  (A)  DOL  or  any 


component  thereof;  or  (B)  any  employee 
of  the  agency  in  his  or  her  official 
capacity;  or  (C)  the  United  States 
Government,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  by 
careful  review,  the  agency  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation,  and  the  use 
of  such  records  by  the  Department  of 
Justice  is  for  a  purpose  that  is 
compatible  with  the  purpose  for  which 
the  agency  collected  the  records. 

(2)  Disclosed  in  a  proceeding  before  a 
court  or  adjudicative  body,  when:  (A) 
DOL  or  any  component  thereof;  or  (B) 
any  employee  of  the  agency  in  his  or  her 
official  capacity;  or  (C)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity;  or  (D)  the  United  States 
Government,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  by 
careful  review,  the  agency  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation,  and  that  the 
use  of  such  records  is  a  purpose  that  is 
compatible  with  the  purpose  for  which 
the  agency  collected  the  records. 

c.  Where  the  records  are  covered  by 
the  Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  regulation,  42 
CFR  part  2,  records  and  information  in 
these  records  may  be  used: 

(1)  "To  disclose,  in  accordance  with  42 
CFR  2.51.  patient  identifying 
information  to  medical  personnel  who 
have  a  need  for  the  information  about  a 
patient  for  the  purpose  of  treating  a 
condition  which  poses  an  immediate 
threat  to  health  of  any  person  and  which 
requires  immediate  medical 
intervention. 

(2)  To  disclose  patient  identifying 
information  to  medical  personnel  of  the 
Food  and  Drug  Administration  (FDA) 
under  the  circumstances  set  forth  in  42 
U.S.C.  2.51(b)  efseq.; 

(3)  To  disclose  patient  information 
when  authorized  by  an  order  of  a  court 
of  competent  jurisdiction  in  accordance 
with  42  CFR  2.61; 

(4)  To  disclose  information  to  a 
Federal,  State  or  local  law  enforcement 
authority  that  is  directly  related  to  a 
patient's  commission  of  a  crime 
conunitted  on  the  premises  of  the 
program  or  against  any  program 
personnel  or  to  a  threat  to  commit  such 
a  crime.  (See  42  CFR  2.12(a)(5)); 

(5)  To  disclose  information  to  State  or 
local  law  enforcement  authorities  on 
incidents  of  suspected  child  abuse  or 
neglect.  (See  42  CFR  2.12(c)(6)). 

16)  To  disclose  the  fact  of  a  minor's 
application  for  treatment  to  the  minor's 
parent  or  guardian  where  State  law 
requires  parental  consent.  (See  42  CFR 
2.14(c)); 

(7)  To  disclose  to  a  minor's  parent  or 
guardian,  facts  relevant  to  reducing  a 
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threat  to  the  life  or  physical  well  being 
of  any  individual,  if  the  minor  lacks 
capacity  for  rational  choice  (See  42  CFR 
2.14(d)); 

(8)  To  disclose  to  a  Qualified  Service 
Organization  (QSO).in  accordance  with 
42  CFR  2.12(c)(4),  that  information 
needed  by  the  QSO  to  provide  services 
to  the  program; 

(9)  To  disclose  patient  identifying 
information  for  the  purpose  of 
conducting  scientific  research  under  the 
circumstances  set  forth  in  42  CFR  2.52; 

(10)  To  disclose  patient  identifying 
information  for  audit  and  evaluation 
purposes  imder  the  circumstance  set 
forth  in  42  CFR  2.53 

D6CL0SURE  TO  CONSUMER  REPORTMG 
AGENOES:  V 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSMG,  AND  RETAMMG  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders. 

retrcvability: 

These  records  are  retrieved  by  the 
name  of  the  individual  on  whom  they 
are  maintained. 

SAFEGUARDS: 

These  records  are  maintained  in 
locked  metal  file  cabinets  labeled 
confidential  with  access  strictly  limited 
to  personnel  directly  responsible  for  the 
management  or  operation  of  DOL's  EAP. 
Such  access  and  use  must  be  in 
accordance  with  the  provisions  of  the 
Privacy  Act  and  42  CFR  part  2. 

HhlUillON  AND  DCP08AL: 

Records  are  maintained  for  three  (3) 
years  after  the  client's  last  contact  with 
the  EAP,  or  until  any  relevant  litigation 
is  resolved,  or  any  periodic  evaluation 
reports  required  by  the  U.S.  Office  of 
Personnel  Management.  DOL,  or  other 
authorities  are  completed.  Records  are 
destroyed  by  shredding  or  burning. 

SYSTEM  MANAGEn(S)  AND  ADDRESS: 

The  Employee  Assistance  Program 
Administrator.  Safety  and  Health 
Center.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW.  Washington. 
DC  20210. 

NOTnCATION  PROCEDURE: 

An  individual  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  him/her  should 
submit  a  written  request  to  the  system 
manager,  stating  that  the  request  is 
being  made  pursuant  to  the  Privacy  Act, 
and  including: 

His/her  full  name,  any  former  name, 
:  f  applicable,  home  address,  place  and 


approximate  dates  when  EAP  services 
were  received,  date  and  place  of  birth, 
and  signature. 

RECORD  ACCESS  PROCEDURES: 

Follow  the  same  steps  described 
above. 

CONTESTING  RECORD  PROCEDURES: 

Follow  the  same  steps  described 
above.  In  addition,  the  written  request 
for  an  amendment  should  include  the 
following: 

a.  The  precise  identffication  of  the 
records  to  be  amended; 

b.  The  identification  of  the  specific 
material  to  be  deleted,  added,  or 
changed;  and 

c.  A  statement  of  reasons  for  the 
request,  including  all  available  material 
substantiating  the  reauest. 

Requests  for  amendment  of  records 
should  include  the  words  Privacy  Act 
Amendment  Request  on  both  the 
envelope  and  at  the  top  of  the  request 
letter. 

RECORDS  SOURCE  CATEGORCS: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies,  the  supervisor  of  the  individual 
if  the  individual  was  referred  to  the  EAP 
by  a  supervisor,  the  staff  of  the  EAP, 
other  ther^ists  or  organizations 
providing  treatment  and/or 
rehabilitation,  and  other  sources  whom 
the  EAP  believes  may  have  information 
relevant  to  treatment  of  the  individual. 

SYSTBB  EXEMPTS)  FfKM  CSITAM  PIWVnONS 
OFTHEACT: 

None. 
DOUOASAM-7 
SYSTEM  NAME: 

Employee  Medical  File  System 
Reconls  (not  job  related). 

SECUnrV  CLASSnCATION: 

None. 

SYSTEM  LOCATION: 

For  ciurent  employees,  records  are 
located  in  a  health  unit  or  dispensary  of 
the  Federal  Occupational  Health  (FOH), 
U.S.  Public  Health  Service,  Department 
of  Health  and  Human  Services,  or  in  a 
health  unit  or  dispensary  of  another 
Federal  or  private  sector  entity  which 
provides  health  services,  under  an 
interagency  agreement  or  other 
contractual  arrangement,  to  DOL 
employees.  Medical  records  maintained 
by  one  of  the  latter  entities  may  be 
considered  the  property  of  the  entity 
providing  care  to  the  DOL  employee; 
however,  records  maintained  by  FOH 
are  considered  the  property  of  DOL. 

For  former  employees,  most  records 
will  be  located  in  an  Employee  Medical 


Folder  (EMF)  stored  at  the  National 
Personnel  Records  Center  operated  by 
the  National  Archives  and  Records 
Administration  (NARA).  Agencies  may 
retain  some  records  on  former 
employees  for  a  limited  time. 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  are  those  of  the 
following  who  have  received  volimtary 
employee  health  services  provided  by 
the  agency  under  the  authority  of  5 
U.S.C.  7901: 

a.  Current  and  former  DOL  employees 
as  defined  in  5  U.S.C.  2105. 

b.  DOL  contract  employees  and  other 
visitors  (including  minors  and 
employees  of  other  Federal  agencies) 
who  may  have  received  emergency  care 
from  the  health  unit  or  dispensary. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBi: 

This  system  is  comprised  of  records 
developed  as  a  result  of  the  provision  of 
voluntary  employee  health  services 
offered  by  the  agency  imder  the 
authority  of  5  U.S.C.  7901.  These 
records  contain  the  following 
information: 

a.  Medical  history  and  other 
biographical  data  on  those  employees 
requesting  voluntary  periodic  health 
examinations. 

b.  Test  reports  and  medical  diagnoses 
based  on  volimtary  periodic  health 
examinations  or  volimtary  health 
screening  program  tests  (tests  for  single 
medical  conditions  or  diseases). 

c.  History  of  complaint,  diagnosis, 
and  treatment  of  injuries  and  illnesses 
cared  for  by  the  health  unit  or 
dispensary. 

d.  Vaccination  records. 

Note:  Listed  below  are  other  types  of 
medical  records  which  are  not  covered  by 
this  system  of  records.  Rather,  they  are 
covered  by  a  government-wide  system  of 
records  (OPM/GOVT-10).  which  is  managed 
by  the  U.S.  Office  of  Persoimel  Management 
(OPM),  even  though  the  records  are  not  in 
OPM's  physical  custody.  The  routine  uses  of 
such  records  are  defined  in  the  Privacy  Act 
Notice  for  OPM/GOVT-10.  Such  reconb 
include: 

(1).  Medical  records,  forms,  and 
reports  completed  or  obtained  when  an 
individual  applies  for  a  Federal  job  and 
is  subsequently  employed; 

(2).  Medical  records,  forms  and 
reports  completed  during  emplojrment 
as  a  condition  of  employment,  either  by 
the  employing  agency  or  by  another 
State  or  local  government  entity,  or  a 
private  sector  entity  under  contract  to 
the  employing  agency; 

(3).  Records  pertaining  to  and 
resulting  frx)m  the  testing  of  the 
employee  for  use  of  illegal  drugs  under 
Executive  Order  12564.  Such  records 
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may  be  retained  by  the  agency  {e.g.,  by 
the  agency  Medical  Review  Official)  or 
by  a  contractor  laboratory.  This  includes 
records  of  negative  results,  confirmed  or 
unconfirmed  positive  test  results,  and 
documents  related  to  the  reasons  for 
testing  or  other  aspects  of  test  results; 

(4).  Reports  of  on-the-job  injuries  and 
medical  records,  forms,  and  reports 
generated  as  a  result  of  the  filing  of  a 
claim  for  Workers  Compensation, 
whether  the  claim  is  accepted  or  not. 
(The  official  compensation  claim  file  is 
not  covered  by  the  OPM  system;  rather, 
it  is  part  of  DOL's  Office  of  Workers 
Compensation  Program  (OWCP)  system 
of  records.) 

(5).  All  other  medical  records,  forms, 
and  reports  created  on  an  employee 
during  his/her  period  of  employment, 
including  any  retained  on  a  temporary 
basis  and  those  designated  for  long-term 
retention  (i.e.,  those  retained  for  the 
entire  duration  of  Federal  service  and 
for  some  period  of  time  after),  except 
that,  records  maintained  by  an  agency 
dispensary  are  incltided  in  this  system 
of  records  only  when  they  are  the  result 
of  a  condition  of  employment  or  related 
to  an  on-the-job  occurrence  including, 
for  example,  records  of  the  specialized 
health  services  made  available  to 
investigative  personnel  of  the  Wage- 
Hour  Division,  undw  interagency 
agreement  between  PHS  and  DOL  s 
Employment  Standards  Administration. 

AUTHOfVTV  FOR  MAMTEHANCE  OF  THE  SYSTEM: 

5  U.S.C.  7901  etseq.,S  CFR  293,  and 
5  CFR  297. 

PtMP06E(S): 

These  records  docimient  the 
utilization  and  provision  of  volimtary 
employee  health  services  authorized  by 
5  U.S.C.  7901. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  INCLU0«4G  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

The  records  and  information  in  this 
system  of  records  may  be  used  as 
follows: 

a.  Disclosed  to  the  Department  of 
Justice  when:  (1)  DOL  or  any  component 
thereof;  or  (2)  any  employee  of  the 
agency  in  his  or  her  official  capacity;  or 
(3)  the  United  States  Government,  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
the  agency  determines  that  the  records 
are  both  relevant  and  necessary  to  the 
litigation,  and  the  use  of  such  records  by 
the  Department  of  Justice  is  for  a 
purpose  that  is  compatible  with  the 
piirpose  for  which  the  agency  collected 
the  records. 

b.  Disclosed  in  a  proceeding  before  a 
court  or  adjudicative  body,  when:  (1) 


DOL  or  any  component  thereof:  or  (2) 
any  employee  of  the  agency  in  his  or  her 
official  capacity;  or  (3)  any  employee  of 
the  agency  in  Us  or  her  individual 
capacity;  or  (4)  the  United  States 
Government,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  by 
careful  review,  the  agency  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation,  and  that  the 
use  of  such  records  is  a  purpose  that  is 
compatible  with  the  purpose  for  which 
the  agency  collected  the  records. 

c.  Used  to  refer  information  required 
by  applicable  law  to  be  disclosed  to  a 
Federal,  State,  or  local  public  health 
service  agency,  concerning  individuals 
who  have  contracted  certain 
communicable  diseases  or  conditions. 
Such  information  is  used  to  prevent 
further  outbreak  of  the  disease  or 
condition. 

d.  Disclosed  to  the  appropriate 
Federal,  State,  or  local  agency 
responsible  for  investigation  of  an 
accident,  communicable  disease, 
medical  condition,  or  injury  as  required 
by  pertinent  legal  authority. 

e.  Disclosed  to  the  OWCP  information 
in  connection  with  a  claim  for  benefits 
filed  by  an  employee. 

f.  Disclosed  to  contractors  providing 
medical  or  health  counseling  services  to 
Department  of  Labor  employees  when 
such  contractors  have  a  need  for  the 
information  in  connection  with  their 
services.  This  would  include  medical  or 
health  personnel  and  employee 
assistance  program  (EAP)  counselors. 

DtSCLOSURE  TO  CONSUMER  REPORTINQ 
AGENCIES: 
None. 

POUCKS  ANO  PRACTICES  FOR  STORMG, 
RETRCV1NG,  ACCESSING,  RETAINING,  AND 
CNSPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  stored  in  manual 
file  folders. 

retrkvabuty: 

These  records  are  retrieved  by  the 
name  of  the  individual  to  whom  they 
pertain. 

SAFEGUARDS: 

Records  are  maintained  in  a  locked 
file  cabinet  with  access  limited  to 
personnel  directly  responsible  for  the 
management  or  operation  of  DOL's 
voluntary  health  services  program.  Such 
access  and  use  must  be  in  accordance 
with  the  provisions  of  the  Privacy  Act. 

RETENTION  AND  DISPOSAL: 

Records  covered  imder  OPM/GOVT- 
10  are  retained  and  disposed  of  as 
required  by  that  system.  Records 


covered  by  this  system  are  destroyed  six 
(6)  years  after  the  date  of  last  entry. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Director,  Safety  and  Health  Center, 
Office  of  the  Assistant  Secretary  for 
Administration  and  Management 
(OASAM),  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

NOmCATION  PROCEDURE: 

a.  An  individual  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  him/her  should 
submit  a  written  request  to  the 
appropriate  DOL  system  manager, 
stating  that  the  request  is  being  made 
pursuant  to  the  Privacy  Act,  and 
including:  His/her  full  name,  any  former 
name,  if  applicable,  home  address, 
current  or  last  place  and  dates  of  DOL 
employment,  date  and  place  of  birth, 
and  signature. 

b.  An  applicant  for  DOL  employment 
or  a  current  DOL  employee  wishing  to 
inquire  whether  OPM's  govenmient- 
wide  system  of  records  contains 
information  about  him/her  should 
initially  submit  a  written  request,  as 
above,  to  the  appropriate  DOL  system 
manager. 

Note:  OPM  retains  authority  under  its 
record  management  authority  and  under  the 
Privacy  Act  to  decide  appeals  of  initial 
agency  determinations  regarding  access  to 
and  amendment  of  material  in  these  systems. 

c.  A  former  employee  wishing  to 
inquire  whether  OPM's  government- 
wide  system  of  records  contains 
information  about  him/her  should 
initially  submit  a  written  request,  as 
outlined  above,  to  the  Assistant  Director 
for  Workforce  and  Information 
Personnel  Systems  and  Oversight 
Group,  Office  of  Personnel  Management, 
1900  E  Street,  NW.,  Washington,  DC 
20415. 

RECORD  ACCESS  PROCEDURES: 

Follow  the  steps  described  above. 
Note:  When  a  request  for  access 
involves  medical  or  psychological 
records,  the  system  manager  may  advise 
the  requester  that  the  material  will  be 
provided  only  to  a  physician  designated 
by  the  subject.  Upon  receipt  of  the 
designation  and  upon  verification  of  the 
physicians  identity,  the  records  will  be 
made  available  to  the  physician,  who 
will  have  full  authority  to  disclose  those 
records  to  the  subject  when  appropriate. 

CONTESTVIG  RECORD  PROCEDURES: 

Follow  the  steps  described  above  In 
addition,  the  written  request  for  an 
amendment  should  include  the 
following: 

The  precise  identification  of  the 
records  to  be  amended;  the 
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identification  of  the  specific  material  to 
be  deleted,  added,  or  changed;  and  a 
statement  of  the  reasons  for  the  request, 
including  all  available  material 
substantiating  the  request.  Requests  for 
amendment  of  records  should  include 
the  words  "Privacy  Act  Amendment 
Request"  on  both  the  envelope  and  at 
the  top  of  the  request  letter. 

RECORD  SOURCE  CATEGORIES: 

a.  The  individual  to  whom  the 
information  pertains. 

b.  Laboratory  reports  and  test  results. 

c.  Medical  staff  working  in  the  health 
unit  or  dispensary  who  have  examined, 
tested,  or  treated  the  individual. 

d.  The  individual's  co-workers  or 
supervisors. 

e.  The  individual's  personal 
physician. 

f.  Other  Federal  employee  health 
units. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUOASAM-12 
SYSTEM  NAME: 

Administrative  Grievance  Records. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

1.  Human  Resources  Center,  U.S. 
Ctepartment  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210; 
National  and  Regional  Personnel 
Offices; 

2.  Office  of  the  Solicitor,  Washington, 
DC,  and  Regional  Offices  of  the 
Solicitor. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  DOL  employees 
who  have  filed  grievances,  under  DOL's 
administrative  grievance  procedure  in 
accordance  with  5  CFR  part  771  and 
DOL's  implementing  regulation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  records  relating 
to  grievances  filed  by  DOL  employees 
imder  administrative  grievance 
procedures  and  in  accordance  with  5 
CFR  part  771  and  DOL's  implementing 
regulation.  These  case  files  contain  all 
docimients  related  to  the  grievance 
including  statements  of  witnesses, 
reports  of  interviews  and  hearings,  fact- 
finder's findings  and  recommendations, 
a  copy  of  the  original  decision,  and 
related  correspondence  and  exhibits. 
This  system  does  not  include  files  and 
records  of  any  grievance  filed  under 
negotiated  procedures  with  recognized 
labor  organizations. 


AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  CFR  part  771. 

PURPOSE(S): 

The  records  are  used  to  process 
grievances  submitted  by  bargaining-unit 
employees  for  personal  relief  in  a  matter 
of  concern  or  dissatisfaction  which  is 
subject  to  the  control  of  agency 
management. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  a  grievance,  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  identify  the  type  of 
information  requested. 

b.  To  disclose  information  to  officials 
of  the  Merit  System  Protection  Board  or 
the  Office  of  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  DOL 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions  as 
may  be  authorized  by  law. 

c.  To  disclose  information  to  the 
Equal  Employment  Opportimity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  or  examination  of  affirmative 
employment  programs. 

d.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  SAFEGUARDING,  AND  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  file.- 

retrievabnjty: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maintained.  . 

SAFEGUARDS: 

Locked  storage  equipment. 

RETENTION  AND  DISPOSAL: 

These  records  are  disposed  of  4  years 
after  the  closing  of  the  case. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Labor  Management  Relations 
Center,  Human  Resources  Center,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Individuals  submitting  grievances 
should  be  provided  a  copy  of  the  record 
imder  the  grievance  process.  They  may, 
however,  contact  the  personnel  office 
where  the  action  was  processed, 
regarding  the  existence  of  such  records 
on  them.  They  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name; 

b.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken,  and 

c.  Organizational  component 
involved. 

RECORD  ACCESS  PROCEDURE: 

See  Notification  Procedure  above. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  personnel  office  where 
the  grievance  was  processed. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name; 

b.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken;  and 

c.  Organizational  component 
involved. 

RECORDS  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by  the  following: 

a.  The  individual  on  whom  the  record 
is  maintained. 

b.  Testimony  of  witnesses. 

c.  Investigative  and  other  employment 
records. 

d.  Decisions  by  Agency  Officials. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Not  applicable. 
DOL/OASAM-17 


SYSTEM  name: 

Equal  Employment  Opportimity 
Complaint  Files. 

Note:  Records  in  this  system  are  covered  in 
conjunction  with  EEOC's  government-wide 
system  EEOC/GOVT-1. 

SECURTTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Civil  Rights  Center,  OASAM,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
The  Civil  Rights  Center  maintains  the 
primary  system  of  records.  However. 
Regional  Civil  Rights  Offices  maintain 
copies  of  complete  or  partial 
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investigative  reports  and 
correspondence  files,  as  well  as 
settlement  agreements  and  informal 
complaint  forms.  A  portion  of  these 
complaint  files  are  forwarded  to  and 
maintained  in  the  Office  of  the 
Administrative  Review  Board  (ARB). 

CATEOOMES  OF  MOMOUALS  COVERED  BY  THE 

system: 

Individuals,  classes  of  individuals,  or 
representatives  designated  to  act  on 
behalf  of  employees,  former  employees, 
or  applicants  of  the  Department  who 
have  consulted  with  an  EEO  Coimselor 
and/or  who  have  filed  a  formal 
complaint  alleging  discrimination  on 
the  basis  of  race,  color,  religion,  sex, 
national  origin,  disability,  age,  and/or 
any  basis  covered  by  Executive  Order 
11478,  as  amended,  because  of  a 
determination,  decision,  action,  or  the 
non-action  administered  against  them 
by  a  departmental  official,  and 
individuals  alleging  reprisal  for  having 
previously  participated  in  the  EEO 
process. 

CATEOOMES  OF  RECORDS  M  THE  SYSTEM: 

Information  and/or  docimients 
pertaining  to  pre-complaint  processing, 
informal  resolutions,  formal  allegations 
of  discrimination,  and  investigations  of 
complaints  of  discrimination.  These 
records  contain  complainants'  names, 
addresses,  job  titles  and  descriptions, 
dates  of  employment;  agencies  involved; 
counselor's  reports;  initial  and 
supplemental  allegations;  letters  and 
notices  to  individuals  and  organizations 
involved  in  the  processing  of  the 
complaint;  materials  placed  into  the 
record  to  support  or  refute  the  alleged 
decisions;  determination  or  actions 
taken;  statements  of  witnesses;  related 
correspondence;  investigative  reports, 
instructions  on  actions  to  be  taken  in 
order  to  comply  with  the  provisions  of 
a  decision,  opinions,  recommendations, 
settlement  agreements,  proposed  and 
final  decisions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  11478,  as  amended; 
Secretary's  Order  2-81  and  3-96;  Title 
VII  of  the  Civil  Rights  Act  of  1964,  as 
amended,  42  U.S.C.  2000e;  the  Equal 
Pay  Act,  as  amended,  29  U.S.C.  206(d); 
the  Age  Discrimination  in  Employment 
Act  of  1967,  as  amended,  29  U.S.C.  621; 
sections  501.  504  and  508  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
29  U.S.C.  791.  794(a)  and  794(d);  the 
Civil  Service  Reform  Act  of  1978.  5 
U.S.C.  1101;  and  29  CFR  part  1614. 

PURPOSE(S): 

These  records  are  used  to  process, 
investigate  and  resolve  discrimination 
complaints  within  the  Department. 


ROUTVIE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  INCUJOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  records  in  the  complaint  file  are 
classified  in  three  categories: 
Correspondence,  investigative,  and 
transcripts.  Records  that  are  relevant 
and  necessary  may  be  disclosed: 

1.  To  the  responding  official  (RO) 
consistent  with  the  instructions  in 
EEOC's  Complaint  Processing  Manual 
which  provides  that  during  the 
investigative  process  the  responding 
official  shall  have  access  to  docimients 
in  the  correspondence  file  and  the 
investigative  file  in  which  the  official  is 
identified  and  charged  with 
discrimination  or  other  wrong-doing. 
Names  of  and  identifying  information 
on  persons  other  than  the  complainant 
and  the  RO  should  be  deleted  from 
copies  of  the  documents  shown  to  the 
RO.  If  the  Department  issues  a  final 
decision  on  the  complaint  rejecting  the 
complainant's  allegations  against  the 
RO.  the  RO  does  not  have  access  to  the 
entire  complaint  file.  If  the 
Department's  decision  concludes  or 
implies  impropriety  on  the  part  of  the 
RO.  the  entire  complaint  file,  with 
names  and  identifying  information 
deleted  where  appropriate,  must  be 
made  available  to  the  RO.  If  the 
Department  takes  or  proposes  adverse 
action  or  other  disciplinary  action 
against  the  RO,  only  the  records  upon 
which  the  decision  is  based,  without 
deletions,  must  be  made  available  for 
his  or  her  review. 

2.  To  Federal  agencies  with 
jurisdiction  over  a  complaint,  including 
the  Equal  Employment  Opportunity 
Commission,  the  Office  of  Personnel 
Management,  the  Merit  Systems 
Protection  Board,  the  Office  of  Special 
Counsel,  and  the  Federal  Labor 
Relations  Authority,  for  investigatory, 
conciliation  or  enforcement  purposes. 

3.  To  a  physician  or  medical  official 
for  the  purpose  of  evaluating  medical 
documents  in  complaints  of 
discrimination  on  the  basis  of  disability. 

DISCLOSURE  TO  CONSUMER  REPORTMQ 
AGENCCS: 

None. 

POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  manual 
and  automated  files. 

RETRIEVASaJTV: 

Manual  files  are  indexed  by 
complainant's  name  and  by  the  office 
case  number.  Automated  files  are 
retrieved  by:  Office  case  number; 


complainant's  name;  fiscal  year;  current 
status  of  complaint;  region  code;  issue 
code;  basis  code;  agency  code;  class 
action;  relief  code;  EOS  identification; 
Investigator  identification. 

SAFEGUARDS: 

Manual  records  are  maintained  in 
secured  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Automated  files 
are  controlled  by  means  of  identification 
numbers  and  passwords  known  only  to 
the  employees  of  the  Civil  Rights  Center 
who  are  authorized  to  have  access  to 
such  files. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  a  period  of 
four  years  after  the  final  disposition  of 
a  complaint,  and  then  destroyed.  An 
alphabetical  record  is  kept  of  open 
complaints  by  name  of  the  compleiinant, 
giving  the  basis  of  the  complaint,  the 
matter  giving  rise  to  the  complaint,  and 
the  disposition. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Qvil  Rights  Center,  OASAM, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

NOmCATION  PROCEDURE: 

Individuals  or  organizations 
designated  to  act  on  behalf  of 
individuals  may  write  the  system 
manager  indicated  above  regarding  the 
existence  of  records  pertaining  to  them 
pursuant  to  29  CFR  71.2.  The  inquirers 
should  provide,  as  appropriate,  their 
full  name,  the  name  of  the  employing 
agency  and/or  the  agency  in  which  the 
situation  arose,  if  different  than  the 
employing  agency,  approximate  date  of 
filing  complaint,  region  of  complaint, 
complaint  case  nimiber,  the  kind(s)  of 
action(s)  taken  against  them,  and  a 
notarized  signature,  or  a  notarized  letter 
of  consent  when  a  person  requests 
access  on  behalf  of  the  individual  who 
is  the  subject  of  the  file. 

RECORD  ACCESS  PROCEDURES: 

Individuals  or  organizations 
designated  to  act  on  behalf  of  an 
individual  wishing  to  gain  access  to 
records  covered  by  the  Privacy  Act, 
shall  follow  the  guidelines  prescribed 
by  29  CFR  part  71,  svunmarized  here 
under  "Notification  procedures." 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  contest 
information  in  their  files  may,  pursuant 
to  29  CFR  71.9,  shall  write  the  system 
manager  at  the  specified  address  above, 
reasonably  identifying  the  record 
pertaining  to  them,  the  information 
which  is  being  contested  in  that  record. 
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the  corrective  action(s)  being  sought, 
and  the  reasons  for  the  correction(s). 

RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  the  record 
pertains;  official  documents  relating  to 
'  the  processing  of  a  complaint,  the 
informal  and  formal  allegations,  appeals 
of  departmental  decisions;  and 
respondent  agency  officials,  employees, 
and  other  witnesses. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Under  the  specific  exemption 
provided  by  5  U.S.C.  552a(k)  (2),  this 
system  of  records  is  exempted  from  the 
following  provisions  of  the  Privacy  Act: 
(c)(3),  (d).  (e)(1).  (e)(4)(G).  (H).  and  (I) 
and  (f).  Information  from  the  complaint 
file  may  be  denied  in  anticipation  of  a 
civil  action  or  proceeding,  in  instances 
where  premature  release  of  documents 
could  hamper  the  decision-making 
process,  where  the  release  of  personal 
information  about  another  employee 
may  result  in  an  invasion  of  personal 
privacy,  and  where  release  of 
confidential  statements  could  lead  to 
intimidation  or  harassment  of  witnesses 
and  impair  future  investigations  by 
making  it  more  difficult  to  collect 
similar  information.  Personal 
information  about  other  employees  that 
are  contained  in  the  complainant's  file 
because  of  its  use  as  comparative  data 
such  as:  Medical  records,  place  and  date 
of  birth,  age.  martial  status,  home 
address  and  telephone  numbers,  the 
substance  of  promotion 
recommendations,  supervisory 
assessments  of  professional  conduct  and 
ability,  may  be  denied  to  the  subject 
when  it  could  cause  embarrassment 
and/or  harassment  to  the  other 
employees. 

DOUOASAM-19 

SYSTEM  NAME: 

Negotiated  Grievance  Procedure  and 
Unfair  Labor  Practice  Files. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

I  A.  Offices  in  Washington.  DC:  Labor 
Management  Relations  Center,  Human 
Resources  Center  (OASAM)  and; 
B.  OASAM  Regional  Personnel 
Offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

DOL  employees  who  have  filed 
grievances  under  negotiated  grievance 
procedures,  and  DOL  employees  who 
have  filed  unfair  labor  practices  charges 
against  the  Department. 


categories  of  RECORDS  IN  THE  SYSTEM: 

This  system  contains  a  variety  of 
records  relating  to  an  employee 
grievance  filed  under  procedures 
established  by  labor-management 
negotiations  and  imfair  labor  practice 
charges  filed  under  the  Federal  Service 
Labor-Management  Relations  Statute. 
The  Records  may  include  information 
such  as:  Employee's  name,  grade,  job 
title,  employment  history,  arbitrator's 
decision  or  report,  record  of  appeal  to 
the  Federal  Labor  Relations  Authority, 
and  a  variety  of  employment  and 
personnel  records  associated  with  the 
grievance  or  charge. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  7121  for  grievances,  5  U.S. 
7116  for  unfair  labor  practices,  Federal- 
Service  Labor-Management  Relations 
Statute  and  related  amendments  of  5 
U.S.C.  5596(b)  for  back  pay. 

PURPOSE(S): 

These  records  are  used  to  process  an 
employee's  grievance  filed  under  a 
negotiated  grievance  procedure  or  an 
unfair  labor  practice  charge  filed  by  an 
employee  or  iinion. 

ROUTINE  USE  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDffMS  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  that  are  relevant  and 
necessary  may  be  used: 

a.  To  disclose  information  to  officials 
of  the  Merit  System  Protection  Board  or 
the  Office  of  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  DOL 
rules  and  regulations,  investigations  or 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions  as 
may  be  authorized  by  law. 

b.  To  disclose  information  to  the 
Equal  Employment  Opportimity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  or  examination  of  affirmative 
employment  programs. 

c.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
coimection  with  investigations  of 
allegations  of  imfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

d.  To  disclose  information  to  the 
union  when  requested  in  connection 
with  the  union's  representation  of  the 
EKDL  employee  who  has  filed  the 
grievance  or  unfair  labor  practice. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  file. 

RETRIEVABILfTY: 

By  name  and/or  case  file  number. 

SAFEGUARDS: 

Locked  room. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  4  years  after  the 
closing  of  the  case. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Labor-Management 
Relations.  Human  Resources  Center, 
U.S.  Department  of  Labor,  200 
Constitution  Ave.,  NW,  Washington,  DC 
20210. 

NOTIFICATION  PROCEDURES: 

Contact  system  manager  at  above 
address. 

RECORD  ACCESS  PROCEDURE: 

Contact  system  manager  at  above 
address. 

CONTESTING  RECORD  PROCEDURE: 

Contact  system  manager  at  above 
address. 

RECORD  SOURCE  CATEGORIES: 

Individual  employees  who  have  filed 
grievances  and  charges,  employee/ 
supervisor  interviews,  investigative  and 
employment  records,  and  findings  of 
arbitrators  and  other  tribiinals. 

SYSTEMS  EXEMPTED  FROK  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Under  the  specific  exemption 
provided  by  5  U.S.C.  552a(k)(2),  this       , 
system  of  records  is  exempted  from  the 
following  provisions  of  the  Privacy  Act: 
5  U.S.C.  552a(c)(3),  (d),  (e)(1),  and  (e) 
(4)(G),  (H),  (I)  &  (f).  Informaticm  bom  the 
case  file  may  be  denied  in  anticipation 
of  a  civil  action  or  proceeding,  in 
instances  where  premature  release  of 
documents  could  hamper  the  decasion- 
making  process,  where  the  release  of 
personal  information  about  another 
employee  may  result  in  an  invasion  of 
personal  privacy,  and  where  release  of 
confidential  statements  could  lead  to 
intimidation  or  harassment  of  witnesses 
and  impair  futvu«  investigations  by 
making  it  more  difficult  to  collect 
similar  information.  Personal 
information  about  other  employees  that 
is  contained  in  the  grievant's  or 
charging  party's  file  because  of  its  use 
as  comparative  data  such  as:  medical 
records,  place  and  date  of  birth,  age, 
marital  status,  home  address  and 
telephone  numbers,  the  substance  of 
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promotion  recommendations, 
supervisory  assessments  of  professional 
conduct  and  ability,  may  be  denied  to 
the  subject  when  it  could  cause 
embarrassment  and/or  harassment  to  the 
other  employees. 

DOLA)ASAM-20 

SYSTEM  NAME: 

Personnel  Investigation  Records. 

SECURITY  CLASSIFICATKM: 

None  for  the  system.  However,  items 
or  records  within  the  system  may  have 
national  defense/foreign  policy 
classifications  up  through  secret. 

SYSTEM  location: 

Assistant  Director,  Executive 
Resources  and  Personnel  Security  Team 
(OASAM).  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW, 
Washington.  DC  20210. 

CATEGOMES  OF  MOIVnUALS  COVERED  BY  THE 

system: 

a.  Current  and  former  employees  or 
applicants  for  employment  in  the 
Department. 

b.  hidividuals  considered  for  access  to 
classified  information  or  restricted  areas 
and/or  security  determinations  as 
contractors,  experts,  instructors,  and 
consultants  to  Departmental  programs. 

categories  of  records  in  the  system: 

Investigative  files  and  investigative 
index  card  files  which  pertain  to 
clearance  investigations  for  Federal 
employment.  These  records  contain 
investigative  information  regarding  an 
individual's  character,  conduct,  and 
behavior  in  the  community  where  he  or 
she  lives  or  lived;  arrests  and 
convictions  for  violations  against  the 
law;  reports  of  interviews  with  present 
and  former  supervisors,  coworkers, 
associates,  educators,  etc;  reports  about 
the  qualifications  of  an  individual  for  a 
specific  position  and  files  and  index 
cards  relating  to  adjudication  matters; 
reports  of  inquiries  with  law 
enforcement  agencies,  employers, 
educational  institutions  attended; 
reports  or  action  after  OPM  or  FBI 
Section  8(d)  Full  Field  Investigation; 
Notices  of  Security  Investigation;  and 
other  information  developed  from 
above. 

Note:  This  system  does  not  apply  to 
records  of  a  personnel  investigative  nature 
that  are  part  of  the  Office  of  Personnel 
Management's  (OPM)  Privacy  Act  System 
OPM/CENTRAL-g.  Personnel  Investigation 
Records.  Access  to  or  amendment  of  such 
records  must  be  obtained  from  OPM. 

AUTHORnY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Executive  Order  10450. 


PURP08E(S): 

The  purposes  of  this  systems  are: 

a.  To  provide  investigatory 
information  for  determination 
concerning  compliance  with  Federal 
personnel  regulations  and  for  individual 
personnel  determinations  including 
suitability  and  fitness  for  Federal 
employment,  access  and  security 
clearances,  evaluations  of  qualifications, 
loyalty  to  the  U.S.  and  evaluations  of 
qualifications  and  suitability  for 
performance  of  contractual  services  for 
the  U.S.  Government. 

b.  To  document  such  determinations; 

c.  To  provide  information  necessary 
for  the  scheduling  and  conduct  of  the 
required  investigations; 

d.  To  otherwise  comply  with 
mandates  and  Executive  Order;  and 

These  records  may  also  be  used  to 
locate  individuals  for  personnel 
research. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  in  disclosing 
relevant  and  necessary  information: 

a.  To  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Government,  and  the  District  of 
Columbia  Government,  when  such 
agency,  office,  or  establishment 
conducts  an  investigation  of  the 
individual  for  the  purpose  of  granting  a 
security  clearance,  or  for  the  purpose  of 
making  a  determination  of 
qualifications,  suitability,  or  loyalty  to 
the  United  States  Government,  or  access 
to  classified  information  or  restricted 
areas. 

b.  To  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Government,  and  the  District  of 
Columbia  Government,  having  the 
responsibility  to  grant  clearances  to 
make  a  determination  regarding  access 
to  classified  information  or  restricted 
areas,  or  to  evaluate  qualifications, 
suitability,  or  loyalty  to  the  United 
States  Government,  in  connection  with 
performance  of  a  service  to  the  Federal 
Government  under  a  contract  or  other 
agreement. 

c.  To  the  intelligence  agencies  of  the 
Department  of  Defense,  the  National 
Security  Agency,  the  Central 
Intelligence  Agency,  and  the  Federal 
Bureau  of  Investigation  for  use  in 
intelligence  activities. 

d.  To  Federal  agencies  as  a  data 
source  for  management  information 
through  the  production  of  summary 


descriptive  statistics  and  analytical 
studies  in  support  of  the  functions  for 
maintained  or  for  related  studies. 

e.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 
Counsel,  when  requested  in  connection 
with  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review, 
of  office  rules  and  regulations, 
investigations  of  alleged  or  possible 
prohibited  personnel  practices,  and 
such  other  functions,  e.g.,  as 
promulgated  in  5  U.S.C.  1205  and  1206. 
or  as  may  be  authorized  by  law. 

f.  To  disclose  information  to  the  Equal 
Employment  Opportunity  Conmiission 
when  requested  in  connection  with 
investigations  into  alleged  or  possible 
discrimination  practices  in  the  Federal 
sector,  examination  of  Federal 
affirmative  employment  programs, 
compliance  by  Federal  agencies  with 
the  Uniform  Guideline  Employee 
Selection  Procedures,  or  other  functions 
vested  in  the  Commission  by  the 
President's  Reorganization  Plan  No.  1  of 

1978. 

g.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ASSESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and  on  index  cards. 

retrievabiuty: 

Records  are  retrieved  by  the  name  of 
the  individual  on  whom  they  are 
maintained. 

SAFEGUARDS: 

Folders  are  maintained  in  file  cabinets 
secured  by  three  position  combination 
locks.  The  index  to  the  system  and  those 
records  which  are  maintained  on  index 
cards  are  contained  in  covered  and 
locked  Wheeldex  machines.  All 
employees  are  required  to  have  an 
appropriate  security  clearance  before 
they  are  allowed  access  to  the  records. 

retentkm  and  disposal: 

a.  Index  cards  which  show  the 
scheduling  or  completion  of  an 
investigation,  and  investigative  files,  if 
any,  are  retained  for  2  years,  plus  the 
cturent  year  from  the  date  of  the  most 
recent  investigative  activity.  Other 
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index  cards  which  show  no 
investigative  record  other  than  the 
completion  of  a  clear  National  Agency 
Check  or  a  clear  National  Agency  Check 
Inquiry,  and  where  no  investigative  file 
folder  exists,  are  retained  for  two  years 
plus  the  current  year. 

b.  Reports  of  action  after  OPM  or  FBI 
section  8(d)  background  investigation 
are  retained  for  the  life  of  the 
investigative  file. 

c.  Notices  of  Security  Investigations 
are  retained  for  20  years. 

1  All  records  are  destroyed  by  burning. 


system  MANAGER(S)  AND  ADDRESS: 

Director,  Hiunan  Resources  Services 
Center,  OASAM,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  system  manager  in  writing. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name 

b.  Date  of  birth 

c.  Signatiue 

d.  Any  available  information 
regarding  the  type  of  record  involved. 

e.  The  category  of  covered  individuals 
under  which  the  requester  believes  he 
or  she  fits. 


RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
system  manager  in  writing.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Full  name 

b.  Date  of  birth 

c.  Signature 

d.  Any  available  information 
regarding  the  type  of  record  involved. 

e.  The  category  of  covered  individuals 
under  which  the  requester  believes  he 
or  she  fits. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  to  their  non-exempt  records 
should  contact  the  system  manager  in 
writing.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Fidl  name 

b.  Date  of  birth 
I  c.  Signatiire 

'  d.  Any  available  information 
regarding  the  type  of  record  involved. 

e.  The  category  of  covered  individuals 
under  which  the  requester  believes  he 
or  she  fits. 


RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  system 
was  obtained  ft-om  the  following 
categories  of  sources: 

a.  Applications  and  other  personnel 
and  security  forms  furnished  by  the 
individual; 

b.  Investigative  and  other  record 
material  furnished  by  Federal  agencies; 

c.  Notices  of  personnel  actions 
furnished  by  Federal  agencies; 

d.  By  personal  investigation  or  written 
inquiry  from  sources  such  as  employers, 
educational  institutions,  references, 
neighbors,  associates,  police 
departments,  courts,  credit  bureaus, 
medical  records,  probation  officials, 
prison  officials,  newspapers,  magazines, 
periodicals,  and  other  publications. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  system  may  contain  the 
following  types  of  information: 

a.  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment.  The 
Privacy  Act,  at  5  U.S.C.  552a(k)(5). 
permits  an  agency  to  exempt  such 
material  ft'om  certain  provisions  of  the 
Act.  Materials  may  be  exempted  to  the 
extent  that  release  of  the  material  to  the 
individual  whom  the  information  is 
about  woidd: 

1.  Reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
(granted  on  or  after  September  27. 1975) 
that  the  identity  of  the  soiure  would  be 
in  confidence;  or 

2.  Reveal  the  identity  of  a  source  who, 
prior  to  September  27, 1975.  furnished 
information  to  the  Government  under  an 
implied  promise  that  the  identity  of  the 
source  woidd  be  held  in  confidence. 

b.  For  all  the  above  reasons  the 
Department  hereby  exempts  this  system 
from  the  following  provisions  of  the 
Privacy  Act:  5  U.S.C.  552a  (c)(3).  (d). 
(e)(1).  (e)(4)(G).  (H)  and  (I)  and  (f). 

DOUOASAIIII-22 

SYSTEM  NAME: 

Civil  Rights  Center  Discrimination 
Complaint  Case  Files. 

SECURTTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Civil  Rights  Center.  OASAM,  U.S. 
Department  of  Labor.  Constitution 
Avenue.  NW..  Washington,  DC  20210. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals,  classes  of  individuals,  or 
representatives  designated  to  act  on 


behave  of  individuals  filing  complaints 
against  recipients  of  EKDL  financial 
assistance.  DOL  conducted  programs,  or 
State  or  local  governments  that  exercise 
responsibilities,  regulate,  or  administer 
services,  programs,  or  activities  in  all 
programs,  services,  and  regulatory 
activities  relating  to  labor  and  the 
workforce  alleging  discrimination  on 
the  basis  of  race,  color,  national  origin, 
age,  disability,  sex,  religion,  citizenship, 
political  affiliation  or  belief,  citizenship, 
participation  in  a  Workforce  Investment 
Act  (WIA)  Title-I  program  or  activity, 
and/or  any  basis  covered  by  Executive 
Order  13160,  or  retaliation  for  having 
filed  a  discrimination  complaint, 
furnishing  information,  or  assisting  or 
participating  in  any  manner  in  an 
investigation,  hearing  or  any  other 
activity  related  to  the  administration  of 
Federd  law  requiring  equal 
opportunity. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Complainants'  statements  of  alleged 
discrimination,  respondents'  statements, 
witnesses'  statements,  names  and 
addresses  of  complainants  and 
respondents,  personal,  employment  or 
program  participation  information, 
medical  records,  conciliation  and 
settlement  agreements,  related 
correspondence,  initial  and  final 
determinations,  other  records  related  to 
investigations  of  discrimination 
complaints. 

AUTHORrrV  FOR  MAWTENANCE  OF  THE  SYSTEM! 

Title  VI  of  die  Civil  Rights  Act  of 
1964,  as  amended,  42  U.S.C.  2000d  to 
20O0d-4;  sees.  504  and  508(d)  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
29  U.S.C.  794(a)  and  794(d);  the  Age 
Discrimination  Act  of  1975,  as 
amended,  42  U.S.C.  6102;  Title  DC  of  the 
Education  Amendments  of  1972,  as 
amended,  20  U.S.C.  1681;  sec.  645-255 
of  the  Social  Security  Act,  42  U.S.C. 
603(a)(5);  sec.  167  of  die  Job  Training 
Partnership  Act,  as  amended,  29  U.S.C. 
1577;  sec.  188  of  the  Workforce 
Investment  Act  of  1998;  29  U.S.C.  2938, 
the  Americans  with  Disabilities  Act  of 
1990.  42  U.S.C.  12101  et  seq.;  Executive 
Order  13160;  Secretary's  Order  4-2000; 
29  CFR  parts  31,  32,  33.  34.  36  and  37, 
and  28  CFR  part  35. 

PURPOSE(S): 

To  maintain  records  on  individuals 
who  have  filed  a  complaint  with,  or  to 
investigate  and  resolve  discrimination 
complaints  filed  with  the  Department  of 
Labor  against  (1)  recipients  of  financial 
assistance  from  the  Department.  (2) 
Department  of  Labor  conducted 
programs  or  activities  and  (3) 
components  of  State  and  local 
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goveraments  that  exercise      . 
responsibilities,  regulate,  or  administer 
services,  programs,  or  activities  in  all 
programs,  services,  and  regulatory 
activities  relating  to  labor  and  the 
workforce. 

ROUTME  USES  Of  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  INCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  that  are  relevant  and 
necessary  may  be  disclosed: 

a.  To  the  Equal  Employment 
Opportxmity  Commission,  Department 
of  Justice,  Federal  Mediation  and 
Conciliation  Service,  when  relevant  to 
matters  within  the  jurisdiction  of  those 
agencies  over  a  complaint,  for 
investigatory,  conciliation,  enforcement, 
or  litigation  purposes. 

b.  To  organizations  which  are 
recipients  of  Federal  financial  assistance 
and  against  whom  complaints  in  an 
administrative  or  judicial  proceeding 
are  filed  to  the  extent  necessary  to 
effectively  represent  themselves, 
provided  that  the  privacy  of  persons  not 
a  party  to  the  dispute  is  protected. 

c.  To  the  Equal  Employment 
Opportunity  Commission,  the 
Department  of  Justice,  the  Department 
of  Health  and  Human  Services,  and 
other  Federal  entities  having 
responsibility  for  processing  and 
resolving  complaints,  coordinating  civil 
rights  activities  and/or  preparing  reports 
to  Congress  under  authorities  indicated 
in  this  particular  notice. 

OtSCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 

POLICIES  AND  PRACTICES  FOR  STOMNQ, 
RETRCVWG,  ACCESSMG,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in 
manual  and  automated  files. 

RETRKVABNJTV: 

These  records  are  retrieved  by  various 
combinations  of  office  case  numbers, 
complainant's  name,  fiscal  year,  current 
status  of  complaint,  state,  basis  code, 
and  program  code. 

SAFEQUAROSV 

Manual  records  are  maintained  in 
secured  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Automated  files 
are  controlled  by  means  of  identification 
numbers  and  passwords. 

RETENTION  AND  DISPOSAL: 

Manual  records  are  retained  for  a 
period  of  three  years  after  the  final 
disposition  of  a  complaint.  They  are 
then  retired  to  the  Federal  Records 


Center  for  two  additional  years,  and 
then  destroyed.  Complaints  are 
maintained  in  the  automated  file  for  two 
years,  after  which  they  are  stored  on 
disc  or  tape  for  three  additional  years 
and  then  destroyed  by  shredding. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Civil  Rights  Center.  OASAM,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Pursuant  to  29  CFR  part  71 
individuals  requesting  information  or 
assistance,  or  making  inquiries 
regarding  the  existence  of  records 
pertaining  to  them  should  write  the 
system  manager  at  the  address  above. 
Inquiries  should  include  the  name  of 
the  inquirer,  complaint  case  number, 
approximate  date  of  filing,  if  the  case 
niunber  is  unknown,  name  of 
respondent,  last  known  status  of  the 
complaint,  and  signature.  When  a 
request  is  submitted  by  mail,  the 
signature  of  the  requester  shall  be 
notarized. 

RECORD  ACCESS  PROCEDURES: 

An  individual  or  organization 
representing  an  individual(s),  wishing 
to  gain  access  to  these  records  shall 
follow  the  guidelines  set  forth  under 
notification  procedures  summarized 
above  and  Departmental  regulations  at 
29  CFR  part  71. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  contest 
information  in  their  files  may,  pursuant 
to  29  CFR  part  71.  write  the  system 
manager  at  the  specified  address  above, 
reasonably  identifying  the  record 
pertaining  to  them,  the  information 
which  is  being  contested  in  that  record, 
the  corrective  action(s)  being  sought, 
and  the  reason(s)  for  the  correction{s). 

RECORD  SOURCE  CATEGORIES: 

Individual  complainants;  respondent 
officials,  employees,  and  witnesses; 
interrogatories;  recipient  files  and 
records;  and  physicians'  and  other 
medical  service  providers'  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISION 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a{k){2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G), 
(H),  and  (I);  and  (f)  of  5  U.S.C.  552a, 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 


maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOUOASAM-23 
SYSTEM  NAME: 

Travel  Management  Center. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  location: 

This  system  of  records  is  located  in 
the  travel  agency  under  contract  with 
this  Depcirtment  and  in  the 
administrative  offices  of  Department  of 
Labor  component  agencies. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  for  whom  travel  is  being 
arranged  by  the  contractor. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  traveler's  profile 
which  contains  name  of  individual, 
social  security  number,  home  and  office 
telephones,  agency's  name,  address,  and 
telephone  number,  air  travel  preference, 
rental  car  identification  number  and 
preference  of  car,  hotel  preference, 
current  passport  and/or  visa  number, 
personal  credit  card  numbers,  and 
additional  information;  travel 
authorization  and  monthly  reports  from 
travel  agent(s)  showing  charges  to 
individuals,  balances,  and  other  types  of 
account  analyses. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  711;  interpret  or  apply  31 
U.S.C.  3511,  3512,  and  3523. 

PURPOSE(S): 

To  assemble  in  one  system 
information  to  enable  travel  agents  who 
are  under  contract  to  the  Federal 
Government  to  issue  and  accoimt  for 
travel  provided  to  individuals. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  routine  uses  listed 
in  the  general  prefatory  statement: 

a.  To  disclose  information  to  a  credit 
card  company  for  billing  purposes. 

b.  To  disclose  information  to  a 
Federal  agency  for  accumulating    . 
reporting  data  and  monitoring  the 
system. 

c.  To  disclose  information  to  the 
agency  by  the  contractor  in  the  form  of 
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itemized  statements  of  invoices,  and 
reports  of  all  transactions  including 
refunds  and  adjustments  to  enable 
audits  of  charges  to  the  Government. 

d.  To  disclose  credit  card  information, 
phone  numbers,  addresses,  etc.,  to 
airlines,  hotels,  car  rentals  companies 
and  other  travel  affiliated  companies  for 
the  purpose  of  serving  the  client. 

e.  To  disclose  personal  credit  card 
information  to  hotels  and  car  rental 
companies  for  the  purpose  of 
guaranteeing  reservations. 

DISCLOSURE  TO  CONSUMER  REPORTWG 
AGENCIES: 

I  None. 

pbuCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  cabinets. 
Computer  records  within  a  computer 
and  attached  equipment. 

RETRCVABIUTY: 

By  name  and/or  social  security 
number  of  traveler. 

SAFEGUARDS: 

Records  stored  in  lockable  file 
cabinets  or  secured  rooms. 
Computerized  records  protected  by  . 
password  system  and  electronic 
signaturing.  Information  released  only 
to  authorized  officials  on  a  need-to- 
know  basis. 

RETSmON  AND  D6POSAL: 

i  Records  kept  by  the  Department  and/ 
r  the  travel  agency  are  held  for  3  years 
and  then  destroyed. 

teMANAQEn(S)  AND  ADDRESS: 
ctor.  Office  of  Budget.  Office  of 
sistant  Secretary  for 
Administration  and  Management. 
Department  of  Labor,  200  Constitution 
Avenue  NW,  Washington.  DC  20210. 

MOmCATION  procbmjre: 
I  Inquiries  should  be  mailed  or 
presented  to  the  system  manager  noted 
at  the  address  listed  above. 

record  ACCESS  procedures: 

A  request  for  access  shall  be 
addressed  to  the  system  manager  at  the 
address  listed  above. 

CONTESTMG  RECORD  PROCEDURES: 

I    A  petition  for  amendment  shall  be 
Itddressed  to  the  System  Manager. 

RECOM)  SOURCE  CATEGORES: 

Individual,  employees,  travel 
authorization,  credit  card  companies. 

EXEMPTION  FROM  CERTAM  PROVISIONS  OF  THE 

ACT: 
None. 


DOUOASAM-24 

SYSTEM  name: 

Privacy  Act/Freedom  of  Information 
Act  Requests  File  System. 

SECURTfY  CLASSFKATION: 

None. 

SYSTEM  location: 

A.  Departmental  Offices  in 
Washington.  DC 

B.  Regional  offices  of  the  Department. 

categories  of  individuals  covered  by  THE 

system: 

Individuals  who  have  submitted 
Privacy  Act  and  Freedom  Of 
Information  Act  requests  imder  (5 
U.S.C.  552a  and  552). 

categories  of  records  m  the  system: 

This  system  contains  initial  requests 
imder  the  Acts,  responses,  and  related 
documents. 

AUTHORRY  for  MAMTENANCE  OF  the  system: 

The  Privacy  Act  of  1974  (5  U.S.C. 
552a);  the  Freedom  of  Information  Act 
(5  U.S.C.  552);  and  5  U.S.C.  301). 

PURPOS£(S): 

This  system  of  records  is  maintained 
for  various  reasons  as  follows: 

a.  To  process  individuals'  requests 
made  under  the  Privacy  Act  and  the 
Freedom  of  Information  Act. 

b.  To  provide  a  record  of 
communications  between  the  requester 
and  the  agency. 

c.  To  ensure  that  all  relevant, 
necessary  and  accurate  data  are 
available  to  support  any  process  for 
appeal. 

d.  To  provide  a  legal  document  to 
support  any  process  for  appeal. 

e.  To  prepare  the  annual  reports  to 
OMB  and  Congress  as  required  by  the 
Privacy  and  Freedom  of  Information 
Acts. 

ROUTINE  USK  OF  RECORDS  MAMTAMEO  M  the 
SYSTEM.  BNXUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records,  and  information  in 
these  records,  may  be  used: 

a.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circidar  No.  A-19. 

b.  To  disclose  information  to  Federal 
agencies  (e.g..  Department  of  Justice)  in 
order  to  obtain  advice  and 
recommendation  concerning  matters  on 
which  the  agency  has  specialized 
experience  or  particular  competence^  for 
use  in  making  required  determinations 
imder  the  Freedom  of  Information  Act 
or  the  Privacy  Act  of  1974. 


c.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose  of  the 
request,  and  to  identify  the  type  of 
information  requested),  where  necessary 
to  obtain  information  relevant  to  a 
decision  concerning  a  Privacy  Act, 
Freedom  of  Information  Act  request. 

d.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  proceeding  or  in  order  to 
comply  with  the  issuance  of  a  subpoena. 

e.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

f.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 
Counsel,  when  requested  in  connection 
with  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  Office  rules  and  regulation, 
investigations  of  alleged  or  possible 
prohibited  personnel  practices,  and 
such  other  functions,  e.g.,  as  prescribed 
in  5  U.S.C.  1205  and  1206,  cw  as  may  be 
authorized  by  law. 

g.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in      • 
connection  with  investigations  into 
alleged  or  possible  discrimination 
complaints  in  the  Federal  sector, 
examination  of  Federal  Affirmative 
employment  programs,  compliance  by 
Federal  agencies  with  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission  by  the  President's 
Reorganization  Plan  No.  1  of  1978. 

h.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
coimection  with  investigations  of 
allegations  of  unfoir  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 


DISCLOSURE  TO  CONSUMER  REPORTMG 
AGENCIES: 

None. 

POUCCS  AND  PRACTICES  FOR  STORMG, 
RETRIEVMG,  ACCESSING.  RETAWMG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders. 
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REmiEVABHJTY: 

These  records  are  retrieved  by  name 
of  individual  making  request  and  by 
date  of  request. 

safeguards: 

These  records  are  located  in  lockable 
metal  filing  cabinets  with  access  limited 
to  personnel  whose  duties  require 
access. 

RETENTION  AND  USPOSAL: 

Destroyed  two  years  after  response 
date  if  no  denial  was  involved. 
Destroyed  five  years  after  response  date 
if  denial  of  records  was  involved.  If 
there  is  an  appeal  to  the  Solicitor  of 
Labor,  the  records  are  destroyed  six 
years  after  final  agency  determination  or 
3  years  after  final  court  adjudication, 
whichever  is  later. 

SYSTEM  IIANAGEn(S)  ANO  ADDRESS: 

Head  of  agencies  or  component  units 
within  the  Department  who  have 
custody  of  the  records.  (See  the 
appropriate  Agency  Official  in  the 
listing  in  the  Appendix  to  this 
doc\mient. 

NOTVICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  at  the  appropriate 
office  or  region  where  their  original 
Privacy  Act  or  Freedom  of  Information 
Act  request  was  sent,  or  where  they 
received  responses  to  such  requests. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  shall  be 
addressed  to  each  facility  to  which  the 
requester  has  submitted  a  Freedom  of 
Information  Act  or  Privacy  Act  request. 

Note:  Individuals  must  furnish  the 
following  information  for  their  records  to  be 
located  and  identified: 

a.  Name 

b.  Approximate  dates  of  Privacy  Act/FOIA 
Act  correspondence  between  the  Department 
of  Labor  and  the  individual. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  listed 
above. 

RECORD  SOURCE  CATEGORES: 

Information  in  this  system  of  records 
comes  firom:  The  individual  requester; 
official  docimients,  agency  officials,  and 
other  Federal  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

The  Department  of  Labor  has  claimed 
exemptions  from  several  of  its  other 
systems  of  records  under  5  U.S.C. 
552a{k)  (1),  (2),  (3),  (5),  and  (6).  During 
the  course  of  a  PA/FOIA  action,  exempt 


materials  from  those  other  systems  may 
become  part  of  the  case  record  in  this 
system.  To  the  extent  that  copies  of 
exempt  records  from  those  other 
systems  are  entered  into  these  PA/FOIA 
case  records,  the  Department  has 
claimed  the  same  exemptions  for  the 
records  as  they  have  in  the  original 
primary  system  of  records  of  which  they 
are  a  part. 

DOUOASAM-2S 

SYSTEM  NAME: 

Intergovernmental  Personnel  Act 
Assignment  Records. 

SECWVTY  CLASSnCATION: 
None. 

SYSTEM  LOCATION: 

A.  In  Washington,  DC:  OASAM, 
Human  Resources  Center 

B.  OASAM  Regional  Personnel 
Offices. 

CATEQORCS  OF  «4DIVIDUALS  COVERED  BY  THE 

system: 

Current  or  former  State  or  local 
government  agency  or  educational 
institution  employees,  employees  of 
Indian  tribal  governments,  or  other 
organizations  who  have  completed  or 
are  presenUy  on  an  assignment  in  a  DOL 
agency  tmder  the  provisions  of  IPA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  consist  of  a  copy  of  the 
individual's  IPA  agreement  between  a 
DOL  agency  and  a  State  or  local 
government,  educational  institution, 
Indian  tribal  government,  or  other 
organization;  biographical  and 
background  information  about  the 
assignees. 

AUTHOROY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Intergovernmental  Personnel  Act 
of  1970.  {5  U.S.C.  3371  tiuough  3376). 

PURPOSE(S): 

These  records  are  maintained  to 
document  and  track  mobility 
assignments  under  IPA. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSM6,  RETAMMG  AND 
DtOP^ewO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 


RETRIEV  ability: 

By  the  name  of  the  individual. 

SAFEGUARDS: 

Files  are  maintained  in  an  area  with 
limited  access. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  a  period  of 
three  years  following  the  completion  of 
the  assignment. 

SYSTEM  MAI«AGER(S)  AND  ADDRESS: 

Director,  Himian  Resource  Services 
Center,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

NOTIFICATION  procedure: 

Individuals  wanting  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  servicing  personnel  office. 

RECORD  ACCESS  PROCEDURES: 

Contact  the  servicing  personnel  office. 

CONTESTMQ  RECORD  PROCEDURES: 

Contact  the  servicing  personnel  office. 

RECORDS  SOURCE  CATEGORIES: 

Information  provided  by  the  assignee 
and  by  officials  in  DOL  agencies.  State 
and  local  governments,  educational 
institutions,  Indian  tribal  governments 
and  other  organizations  where  the 
assignee  is  employed. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Not  applicable. 
DOUOASAM-26 
SYSTEM  NAME: 

Frances  Perkins  Building  Parking 
Management  System. 

SECURITY  classification: 

None. 

system  location: 

Office  of  Facilities  Management, 
Frances  Perkins  Building,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

categories  of  MDIVIOUALS  COVERED  BY  THE 

system: 

All  individuals  assigned  or  applying 
for  assignment  of  parking  privileges  in 
the  Frances  Perkins  Building. 
Washington,  DC. 

CATEGORES  OF  RECORDS  IN  THE  SYSTEM! 

This  system  includes:  name,  office 
building  and  room  nimiber,  office 
telephone  nimiber,  employing  agency, 
home  address,  federal  service 
computation  date,  handicap 
certification,  automobile  license 
number,  make  and  year  of  car,  permit 
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numbers  (if  assigned  parking  privileges), 
category  of  assignment,  and  office 
location  in/out  of  zone  of  special 
consideration. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  maintain  records  on  individuals 
who  are  assigned  or  applying  for 
assignment  of  parking  privileges  in  the 
Frances  Perkins  Building. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  information  may  be 
made  tb  other  government  agencies  to 
compare  names  of  car  pool  members. 
(For  verification,  the  names  of  car  pool 
members,  their  office  telephone  number 
and  permit  numbers  will  be  displayed 
within  the  Frances  Perkins  Building.) 
Applications  for  disabled  parking  shall 
be  disclosed  to  the  PHS  for  medical 
review  and  approval.  The  names  of  car 
pool  members,  permit  number,  agency 
and  office  telephone  numbers  will  be 
provided  to  the  management  contractor 
for  the  sale  of  permits. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Manual  files  are  stored  in  a  local, 
three  drawer  file  cabinet.  Computer 
records  are  stored  in  a  personal 
computer  with  a  password  control. 

retrievability: 

Records  are  filed  and  retrieved  by 
name  or  permit  number. 

Safeguards: 

Access  to  and  use  of  these  records  is 
limited  to  personnel  whose  official 
duties  require  access.  Automated  data  in 
personal  computer  are  password 
protected.  Written  application  data  are 
placed  in  file  cabinets. 

retention  and  disposal: 

Records  are  retained  while  the 
assignments  are  current  and  are 
destroyed  after  the  completion  of  each 
parking  reallocation  cycle. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Office  of  Facilities 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Access  to  these  records  may  be 
obtained  by  request  in  writing  to: 


Director,  Office  of  Facilities 
Management,  200  Constitution  Avenue, 
NW,  Washington,  DC  20210. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  should  contact  the 
appropriate  office  listed  in  the 
notification  procedure  section. 
Individuals  must  furnish  the  name  or 
permit  number  for  the  record  they  wish 
to  access. 

CONTESTING  RECORDS  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  the  records  should 
contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested. 

RECORDS  SOURCE  CATEGORIES: 

Information  comes  from  the 
individuals  to  whom  the  information 
pertains.  Also,  other  govenmient 
agencies  may  provide  information  to  the 
Department. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
DOUOASAM-27 
SYSTEM  NAME: 

Employee/Contractor  Identification 
Program. 

SECURITY  classification: 

None. 

system  location: 

U.S.  Department  of  Labor,  Office  of 
the  Assistant  Secretary  for 
Administration  and  Management 
(OASAM),  Business  Operations  Center 
(BOC),  Administrative  Services  Center 
(ASC),  Customer  Service,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

categories  of  individuals  covered  by  the 
system: 

Individual  DOL  employees  and 
individual  employees  of  contractors 
doing  business  with  EKDL. 

CATEGORES  OF  RECORDS  M  THE  SYSTEM: 

Records  which  contain  individual 
identifiers  plus  a  photographic  image  of 
DOL  employees  and  DOL  contract 
employees. 

AUTHORmr  OF  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  maintain  records  on  the 
identification  of  persons  to  be  rightfully 
admitted  to  DOL  facilities. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSE  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENaES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS: 

STORAGE: 

Automated  records  are  stored  on  the 
hard  drive  of  a  computer  and  manual 
records  are  stored  in  a  secure  file 
cabinet. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  indefinitely. 

retrievabiuty: 

Records  are  retrieved  by  the 
employee's  or  contractor's  last  name  or 
social  security  number  and  agency. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Customer  Service,  OASAM, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.  Washington. 
DC  20210. 

NomcATiON  procedure: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  cpntact 
the  system  manager  indicated  above. 

t 

RECORD  ACCESS  PROCEDURE: 

Individuals  requesting  access  must    • 
comply  with  Privacy  Act  regulations  on 
verification  of  identity  and  access  to 
records.  (See  29  CFR  part  71.) 

CONTESTING  RECORD  PROCEDURE: 

Same  as  notification  procedure  above, 
except  individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  written 
request  to  the  system  manager  listed 
above,  and  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought. 

RECORD  SOURCE  CATEGORIES: 

Individual  DOL  employees  and 
individual  employees  of  contractors 
doing  business  with  DOL. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISKHS 
OF  THE  ACT: 

None. 
DOUOASAII»-28 

SYSTEM  name: 

Incident  Report/Restriction  Notice. 
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SECUMTY  CLASSnCATKM: 

None. 


svsrai  location: 

U.S.  Department  of  Labor,  Office  of 
the  Assistant  Secretary  for 
Administration  and  Management 
(OASAM),  Business  Operations  Center 
(BOC),  Office  of  Facilities  Management 
(OFM).  Division  of  Security,  200 
Constitution  Avenue  NW,  Washington, 
DC  20210. 

CATEOOMES  OF  INOIVIOUALS  COVERED  BY  T>1E 
SYSTEM: 

Complainants,  Witnesses  and 
Suspects. 

CATEOOMES  Of  RECORDS  M  THE  SYSTEM: 

Records  which  contain  information 
on  incidents  that  occurred  in  the 
Frances  Perkins  Building.  Information 
includes  name,  agency  and  date  of 
incident. 

AUTHORITY  Of  MAINTENANCE  Of  THE  SYSTEM: 

5  U.S.C.  301. 

PURPOSE(S): 

Records  provide  a  means  of 
identifying  security  problems  thereby 
making  it  possible  to  better  utilize 
security  resources. 

ROUTME  USES  Of  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUOMG  CATEGORES  Of  USERS  AND 
PURPOSE  Of  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

(XSCLOSURE  TO  CONSUMER  REPORTVIG 
AQENCCS: 

None. 

POUCIES  AND  PRACTICES  FOR  STORMQ, 
RCTRIEVMG,  ACCESSMG,  RETAMMQ  AND 
OSPOSMQ  Of  RECORDS: 

STORAGE: 

Manual  files  in  a  cabinet  housed  in  a 
secxuedroom. 

RETEKnON  AND  DISPOSAL: 

Records  are  maintained  seven  years, 
at  which  time  they  are  destroyed. 

RETRtEVABNJTY: 

Records  are  filed  and  retrieved  by 
names. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Division  of  Security  and 
Emergency  Preparedness,  U.S. 
Department  of  Labor.  OASAM/  BOC/ 
OF^.  200  constitution  Avenue,  NW, 
Washington,  DC  20210. 

NOmCATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  indicated  above. 


RECORD  ACCESS  procedure: 

Individuals  wishing  to  request  access 
to  information  about  them  should 
contact  the  system  manager  indicated 
above. 

CONTESTMO  RECORD  procedure: 

Same  as  notification  procedure  above, 
except  individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  written 
request  to  the  system  manager  listed 
above,  and  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought. 

record  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  system  are  from  individuals,  DOL 
records.  Federal  Protective  Service 
records  and  FBI  records. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVOIONS 
Of  THE  ACT: 

None. 
DOUOASAM-29 

SYSTEM  NAME: 

OASAM  Employee  Administrative 
Investigation  File. 

SECURITY  CLASSmCATKm: 

None. 

SYSTEM  location: 

Offices  within  the  Office  of  the 
Assistant  Secretary  for  Administraticm 
and  Management  at  the  National  Office 
and  in  each  of  the  Regional  Offices  in 
addition  to  all  OASAM  client  agencies 
in  the  National  Office  and  in  the 
regions. 

CATEGORES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

OASAM  employees  and  the  Business 
Operations  Center  client  agency 
personnel  against  whom  allegations  of 
misconduct  have  been  made. 

CATEGORES  Of  RECORDS  M  THE  SYSTEM! 

Investigative  report(s),  sworn 
affidavits,  written  statements,  time  and 
attendance  records,  earnings  and  leave 
statements,  applications  for  leave, 
notifications  of  personnel  actions,  travel 
vouchers,  171's,  certificates  of  eligible, 
performance  appraisals,  interviews  and 
other  data  gathered  from  involved 
parties  and  organizations  which' are 
associated  with  the  case. 

MUmOMTf  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301. 

PURPOSE(S): 

To  maintain  records  on  investigations 
of  allegations  of  misconduct. 


ROUTME  USE  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USERS: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  docxmient. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCES: 

None. 

POLICES  AND  PRACTICES  FOR  STORING, 
RETREVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  cabinets. 

retrevabuty: 
By  name  or  case  file  number. 

SAFEGUARDS: 

Files  are  maintained  in  locked  file 
cabinets  with  access  only  to  those  with 
a  need  to  know  the  information  to 
perform  their  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  four  years 
following  the  date  either:  (a)  They  are 
referred  to  the  OIG;  [b)  they  are 
transferred  to  OPM/GOVT-3  Records  of 
Adverse  Actions  and  Actions  Based  on 
Unacceptable  Performance;  or  (c)  it  is 
determined  that  the  allegation  was 
without  sufficient  merit  to  warrant 
further  action,  after  which  they  are 
destroyed  by  burning.       t 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Human  Resources  Services 
Center.  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  and  appropriate 
Regional  Personnel  Officers. 

NOTncATiON  procedure: 

Inquiries  should  be  mailed  or 
presented  to  the  system  manager  noted 
at  the  address  listed  above. 

RECORDS  ACCESS  PROCEDURES: 

A  request  for  access  shall  be 
addressed  to  the  system  manager  at  the 
address  listed  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified:  Name;  approximate  date  of 
the  investigation. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  29  CFR 
Part  71. 

RECORD  SOURCE  CATEGORES: 

Hotline  complaints  through  the  Office 
of  the  Inspector  General's  hotline  or 
through  the  General  Accounting  Office; 
incident  reports  submitted  by 
employees  or  members  of  the  general 
public;  statements  by  subject  and  fiellow 
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employees;  and  other  investigative 
reports. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a{k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G), 
(H),  and  (I);  and  (f)  of  5  U.S.C.  552a, 
provided  however,  that  if  any 
indiyidual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entiUed  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  imder  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOL/OASAM-30 

SYSTEM  NAME: 

Injury  Compensation  System  (ICS). 

SECURITY  CLASSIFICATION: 

I  None. 


SYSTEM  LOCATION: 

A.  Offices  in  Washington,  DC:  Safety 
and  Health  Center,  OASAM,  and 

B.  OASAM  Regional  Personnel 
Offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current/ former  employees  of  the 
Department  of  Labor  and  current/former 
Job  Corps  Center  students  who  file,  or 
who  have  filed  on  their  behalf,  workers' 
compensation  claims  for  traumatic 
injury,  occupational  disease,  recurrence 
of  disability,  and  death. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  information 
relating  to  a  DOL  employee's/Job  Corps 
Center  student's  claim  for  compensation 
filed  under  procedures  established  by 
the  Office  of  Worker's  Compensation 
Programs. 

IUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Federal  Employees'  Compensation 
Lct,  as  amended  (codified  in  5  U.S.C. 
8101  et  seq.),  and  to  related  regulations 
in  Tide  20,  Code  of  Federal  Regulations 
(CFR),  part  10;  The  Occupational  Safety 
and  Healtii  Act  of  1970  (Pub.  L.  91-596), 
Executive  Order  12196;  Occupational 
Safety  and  Health  Programs  for  Federal 
:  ijnployees,  and  29  CFR  part  1960. 


PURPOSE(S): 

The  records  are  used  as  a  reference, 
by  agency  officials,  to.track  and  monitor 
DOL  employees  and/ or  Job  Corps  Center 
students  who  receive  continuation  of 
pay  and/or  FECA  compensation 
benefits. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 
None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  iii  manual 
and  automated  files. 

retrievability: 

Manual  files  are  indexed  by  agency/ 
region.  Automated  files  are  retrieved  by: 
Agency/region  code,  case  nimiber, 
claimant's  name,  fiscal  year. 

safeguards: 

Manual  files  are  maintained  in  locked 
file  cabinets  imder  supervision  of  Office 
of  Safety  and  Health  personnel. 
Confidential  passwords  are  required  for 
access  to  automated  records. 

retention  and  disposal: 

Records  are  maintained  in  the  ICS 
system  for  5  years. 

system  manager(s)  address:  ' 

Director,  Office  of  Safety  and  Health, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

notification  procedure: 

Requests,  including  name,  date  of 
injury,  agency  name,  and  case  file 
number,  if  known,  should  be  addressed 
to  the  system  manager  listed  above,  at 
the  office  where  the  record  is  located. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  shall  be 
addressed  to  the  system  manager  at  the 
address  listed  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name  and  address. 

CONTESTING  RECORD  procedures: 

Not  applicable. 

RECORD  SOURCE  CATEGORIES: 

Records  in  this  system  contain 
information  extracted  from  OWCP/ 
payroll  data  files/tapes. 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/OASAM-31 

SYSTEM  NAME: 

DOL  Flexible  Workplace  (Flexiplace) 
Programs  Evaluation  and  Files. 

SECURfTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

DOL/OASAM/Office  of  Human 
Resources,  Office  of  Human  Resource 
Systems  and  with  each  employee's 
supervisor. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

DOL  participants  in  Flexiplace 
Programs. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  in  the  system  include 
program  participants,  position  title  and 
grade,  office  location,  and  address  of 
alternate  work  site.  Records,  also 
include  survey  information  obtained 
during  the  individual's  participation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

These  records  are  used  for  statistical 
reporting  and  evaluation  of  the  DOL 
Flexiplace  Program,  and  are  not  used  in 
any  way  for  making  any  determination 
about  an  identifiable  individual. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General . 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None.  • 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  manual 
files  and  on  computer  disks. 

RETRIEVABILmr: 

Records  are  retrieved  by  individual(s) 
name(s). 

SAFEGUARDS: 

Records  are  maintiained  on  secure 
computer  systems  and  can  only  b6 
retrieved  with  the  proper  access  code. 
Access  to  the  manual  files  is  limited  to 
authorized  users. 

RETENTION  AND  DISPOSAL: 

The  database  will  be  retained  without 
individual  identifiers  (which  will  be 
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deleted  from  the  files)  for  statistical 
purposes  only. 

SYiiTEM  IUNAOER(S)  ANO  ADDRESS: 

U.S.  Department  of  Labor.  Office  of 
the  Assistant  Secretary  for 
Administration  and  Management.  Office 
of  Human  Resources,  Office  of  Human 
Resource  Systems,  Frances  Perkins 
Building,  200  Constitution  Avenue. 
NW.,  Washington,  DC  20210. 

NOnRCATION  PnOCEOURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  systems  manager  listed  above. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified:  Name,  OS  grade 
and  series,  organizational  unit. 

RECOROS  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  records  pertaining  to  them  should 
contact  the  systems  manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified:  Name.  OS  grade 
and  series,  organizational  unit. 

CONTESTINQ  RECORD  PROCEDURE: 

Individuals  wishing  to  contest 
information  in  their  files  may  write  to 
the  system  manager  at  the  specified 
address  above,  reasonably  identify  the 
records  pertaining  to  them,  the 
information  which  is  being  contested  in 
those  records,  the  corrective  action(s) 
being  sought,  and  the  reasons  for  the 
correction(s). 

RECORD  SOURCE  CATEGORIES: 

Individual  participants  and  their 
supervisors. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

Not  applicable. 
DOUOASAM-32 
SYSTEM  NAME: 

Transit  Subsidy  Management  System. 

SECURTTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

U.S.  Department  of  Labor,  Financial 
Management  Services  Center,  Office  of 
the  Assistant  Secretary  for 
Administration  and  Management 
(OASAM),  200  Constitution  Avenue. 
NW.  Washington,  DC  20210. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  DOL  employees  who  apply  for 
Transit  Subsidy  benefits. 


CATEQORES  OF  RECORDS  M  THE  SYSTEM: 

Records  contain  informaticm  on  DOL 
employees,  such  as  name,  social 
seciirity  number,  organization  (code), 
office  location,  and  employment  status. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  maintain  records  on  the  Transit 
Subsidy  Program. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORES  OF  USERS  ANO 
THE  PURPOSE  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AQENaES: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
OlSPOSmG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files  are  retained  by  the 
Financial  Management  Services  Center, 
in  a  file  cabinet.  Computer  records  are 
stored  in  a  database  server  located  in  a 
seciue  area  accessible  only  by  encoded 
security  cards.Machine  readable  version 
of  the  records  is  kept  in  a  secure 
microcomputer  (server)  database. 

RETRIEVABILITY: 

Records  are  filed  and  retrieved  by 
name  or  Social  Security  Number. 

SAFEGUARDS: 

Records  can  be  accessed  only  through 
the  use  of  passwords  given  to 
authorized  DOL  employees  by  the 
Database  Administrator  on  a  need  to 
know  basis. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  three  years 
and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Business  Operations  Center, 
OASAM,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington 
DC,  20210. 

NOTIFICATION  PROCEDURES: 

Inquiries  should  be  mailed  or 
presented  to  the  system  manager  noted 
at  the  address  listed  above. 

RECORD  ACCESS  PROCEDURES 

A  request  for  access  shall  be 
addressed  to  the  system  manager  at  the 
address  listed  above. 

CONTESTWG  RECORDS  PROCEDURES: 

A  petition  for  amendments  shall  be 
addressed  to  the  System  Manager  and 


must  meet  the  requirements  of  the  DOL 
Privacy  Act  regulations  at  29  CFR  71 . 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  bom  the  DOL  Payroll  System  and  the 
applicant. 

SYSTEMS  EXEMPTS)  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

None. 

I 

DOUOASAM-33 
SYSTEM  name: 

Entity  Database. 

SECURITY  CLASSnCATKM: 

None. 

SYSTEM  LOCATION: 

U.S.  Department  of  Labor,  Office  of 
the  Assistant  Secretary  for 
Administration  and  Management 
(OASAM),  Information  Technology 
Center  (ITC),  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 

CATEGORIES  Of  MOIVBUALS  COVERED  BY  THE 
SYSTEM: 

CK3L  employees  and  contract 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  contain  information  on  EKDL 
employees,  such  as  name,  social 
security  number,  organization  (code), 
pay  plan,  series,  title,  address,  badge 
number,  agency,  cost  center,  phone 
number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

The  data  is  used  to  complete 
applications,  personnel  and 
administrative  forms,  and  provide  input 
to  various  small  systems  used  in 
administration  and  management  of  DOL 
employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
PURPOSE  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Computer  records  are  stored  in  a 
database  server  located  in  a  secure  area 
accessible  only  by  encoded  security 
cards.  Access  to  records,  forms, 
applications,  processes,  and  information 
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is  controlled  by  System  Managers.  The 
Entity  database  is  not  accessible  by  any 
individual  user.  Machine  readable 
version  of  the  records  are  kept  in  a 
secure  microcomputer  (server)  database. 

retrievabejty: 

Specific  records  may  be  retrieved  by 
name,  SSN,  organization,  grade. 

safeguards: 

Records  are  protected  at  both  the 
machine  (server)  level  and  data  level. 
Records  can  be  accessed  only  through 
the  use  of  passwords  given  to 
authorized  DOL  employees  by  the 
Database  Administrator  on  a  need  to 
know  basis.  Access  to  specific  data 
elements  is  further  controlled  by  a  need 
to  know  basis. 

RETENTION  AND  DISPOSAL: 

I  The  data  is  updated  daily  or  on  an  as 
required  basis.  Earlier  data  are 
overwritten. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

J  Director,  Information  Technology 
Center,  OASAM.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington  DC  20210. 

NOTIFICATION  PROCEDURES: 

Inquiries  should  be  mailed  or 
presented  to  the  system  manager  noted 
at  the  address  listed  above. 

RECORD  ACCESS  PROCEDURES 

A  request  for  access  shall  be 
addressed  to  the  appropriate  system 
manager  listed  above. 

CONTESTING  RECORDS  PROCEDURES: 

A  petition  for  amendments  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  the  DOL 
Privacy  Act  regulation  at  29  CFR  part 
71. 

RECORD  SOURCE  CATEGORIES: 

j  Information  contained  in  this  system 
is  obtained  fit)m  the  DOL  Payroll 
System  and  information  supplied  by  the 
applicant. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
OOUOASAM-34 
SYSTEM  NAME: 

DOL  Fitness  Association  (DOLFA) 
Membership  Files. 


r 


iCURITY  CLASSIFICATION: 

None. 


SYSTEM  LOCATION: 

L Fitness  Center,  U.S.  Department  of 
ibor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

DOLFA  members. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Records  contain  information  on 
members,  such  as  name,  medical 
information  required  with  a 
membership  application,  and 
attendance  records. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

Records  are  used  to  determine 
eligibility  for  membership,  emergency 
contact  numbers,  and  statistical 
utilization  of  the  Fitness  Center. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSE  OF  SUCH  USES: 

Non-medical  information  collected 
from  applicants  for  DOLFA  membership 
shall  be  subject  to  those  imiversal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  docimient.  In 
addition,  relevant  and  necessary  non- 
medical information  may  be  disclosed 
to  the  current  members  of  the  DOLFA 
Board  of  Directors,  and  to  the 
professional  fitness  specialists 
employed  by  DOLFA  in  the 
performance  of  their  responsibilities. 
Medical  information  collected  from 
applicants  for  DOLFA  membership  may 
be  disclosed  to  the  professional  fitness 
specialists  employed  by  DOLFA  in  the 
performance  of  their  responsibilities. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  locking  file 
cabinets,  and  in  computer  files. 

retrievabojty: 
Records  may  be  retrieved  by  name. 

SAFEGUARDS: 

Records  can  be  accessed  only  during 
normal  business  horn's  and  are 
maintained  in  a  locked  room  at  all  other 
times.  Access  is  limited  to  personnel 
(including  current  members  of  the 
DOLFA  Board  of  Directors)  who  are 
directly  responsible  for  the  management 
and/or  operation  of  the  Frances  Perkins 
Building  Fitness  Center.  Such  access 
and  use  must  be  in  accordance  with  the 
provisions  of  the  Privacy  Act. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  five  years  after 
a  member  terminates  membership  in 
DOLFA. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Team  Leader,  Health  and  Fitness 
Team,  Safety  and  Health  Center,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington  DC  20210. 

NOTIRCATION  PROCEDURES: 

An  individual  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  him/her  should 
submit  a  written  request  to  the  system 
manager,  stating  that  the  request  is 
being  made  pursuant  to  the  Privacy  Act, 
and  including:  His/her  full  name,  any 
former  name,  if  applicable,  home 
address,  and  approximate  dates  of 
membership  in  DOLFA,  and  DOLFA 
membership  number,  date  and  place  of 
birth,  and  signatiire. 

RECORD  ACCESS  PROCEDURES: 

Follow  the  steps  described  above. 

CONTESTING  RECORDS  PROCEDURES: 

The  written  request  for  an  amendment 
should  include  the  following:  The 
precise  identification  of  the  records  to 
be  amended;  the  identification  of  the 
specific  material  to  be  deleted,  added,  or 
changed;  and  a  statement  of  reasonsJor 
the  request,  including  all  available 
material  substantiating  the  request. 
Requests  for  amendment  of  records 
should  include  the  words  "Privacy  Act 
Amendment  Request"  on  both  the 
envelope  and  at  the  top  of  the  request 
letter. 

RECORD  SOURCE  CATEGORIES: 

Members. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 


DOUOASAM-SS 
SYSTEM  NAME: 

DOL  Child  Care  Subsidy  Program 
Records. 

SECURITY  classification: 

None. 

SYSTEM  location: 
DOL/OASAM/Worklife  Center. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Department  of  Labor 
who  apply  for  child  care  subsidies. 

CATEGORIES  OF  RECORDS  W  THE  SYSTEM: 

Application  forms  for  the  child  care 
subsidy  containing  personal 
information,  including  employee 
(parent)  name,  grade,  home  and  work 
addresses,  telephone  numbers,  total 
family  income,  sources  and  amounts  of 
State/County /Local  subsidies,  names  of 
children  on  whose  behalf  the  parent  is 
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applying  for  the  child  care  subsidy, 
children's  Social  Security  Numbers, 
children's  dates  of  birth;  information  on 
child  care  providers  used,  including 
name,  address,  provider  license  niunber 
and  State  where  issued,  tuition  cost,  and 
provider  tax  identification  number;  and 
copies  of  earnings  and  leave  statements 
and  IRS  Form  1040  and  1040A  for 
verification  purposes. 

AUTHOMTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  106-58,  sec.  643  and  E.O. 
9397. 

PURPOSC(S): 

To  establish  and  verify  DOL 
employees'  eligibility  for  child  care 
subsidies  in  order  for  DOL  to  provide 
monetary  assistance  to  its  employees. 

ROUTME  USES  OF  RECOm>S  MAINTAMED  IN  THE 
SYSTEM,  Victual^  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  imiversal 
routine  uses  set  forth  in  the  General 
Prefatory  Statement  to  this  document. 

POUCKS  AND  PRACTICES  FOR  STORMG, 
RETRKVMG,  ACCESSING,  RETAINMG,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  may  be  collected  on 
paper  or  electronically  and  may  be 
stored  as  paper  forms  or  on  computers. 

retmevabuty: 
By  name. 

SAFEGUARDS: 

When  not  in  use  by  an  authorized 
person,  paper  records  are  stored  in 
lockable  file  cabinets  or  secured  rooms. 
Electronic  records  are  protected  by  the 
use  of  passwords. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  after  three 
years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

U.S.  Department  of  Labor,  Office  of 
the  Assistant  Secretary  for 
Administration  and  Management, 
Human  Resources  Center,  Worklife 
Center,  Frances  Perkins  Building,  200 
Constitution  Avenue,  NW,  Washington. 
DC  20210. 

NQfTVCATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  listed  above. 
Individuals  must  furnish  their  full  name 
and  address. 

RECORDS  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  pertaining  to  them  should 
contact  the  system  manager. 


CONTESTNG  RECORD  PROCEDURE: 

Individuals  wishing  to  contest 
information  in  their  files  may  write  to 
the  system  manager  at  the  address 
above,  reasonably  identify  the  records 
pertaining  to  them,  the  information  that 
is  being  contested  in  those  records,  the 
corrective  action(s)  being  sought,  and 
the  reasons  for  the  correction(s). 

RECORD  SOURCE  CATEGORIES: 

EXDL  employees  who  apply  for  the 
child  care  subsidy  program. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUOASAIi-36 

SYSTEM  name: 

PeoplePower. 

SECURITY  classification: 

None. 

system  location: 

U.S.  Department  of  Labor,  Office  of 
the  Assistant  Secretary  for 
Administration  and  Management 
(OASAM),  People  Power  Team,  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

DOL  employees. 

categorcs  of  records  m  the  system: 

Records  contain  information  on  CXDL 
employees,  such  as  name,  social 
security  number,  organization  (code), 
pay  plan,  series,  title,  address,  badge 
number,  agency,  cost  center,  phone 
number,  and  benefits  data,  and 
information  necessary  to  produce 
reports  required  by  OPM  and  DOL. 
Also,  it  contains  records  of  training 
received  by  individual  employees  for 
cost  or  no  cost  training.  In  addition,  the 
records  contain  internal  reports 
submitted  to  prepare  Departmental 
■budget  and  employment  reports.  These 
reports  include  information  such  as  job 
tide,  grade,  location,  name  and  social 
security  number. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

purpose(s): 

The  data  is  used  to  produce  official 
personnel  actions  notifications  (SF-50. 
SF-52),  and  to  store  and  provide  access 
to  ciirrent  and  historical  human 
resource  information  for  all  of  the 
Department's  employees.  A  further 
purpose  is  to  administer  training,  to 
manage  budgets  with  regard  to 
employee  positions,  to  produce 
antdytical  reports,  and  to  automate 


workflow  within  the  human  resources 
offices. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSE  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORBIQ, 
RETRIEVING,  ACCESSING.  RETAIMNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  records  are  stored  in  a 
database  server  located  in  a  secure  area 
accessible  only  by  encoded  security 
cards.  Access  to  records,  forms, 
applications,  processes,  and  information 
is  controlled  by  System  Manager. 
Machine  readable  version  of  the  records 
are  kept  in  a  seciue  microcomputer 
(server)  database. 

retrcvabuty: 

Specific  records  may  be  retrieved  by 
name,  organization,  grade. 

SAFEGUARDS: 

Records  are  protected  at  both  the 
machine  (server)  level  and  data  level. 
Records  can  be  accessed  only  through 
the  use  of  passwords  given  to 
authorized  DOL  employees  by  the 
Database  Administrator  on  a  need  to 
know  basis.  Access  to  specific  data 
elements  is  further  controlled  by  a  need 
to  know  basis.  Each  component's 
database  is  only  accessible  by  that 
component's  responsible  personnel 
office  in  either  the  national  or  regional 
office.  Likewise,  the  9  DOL  budget 
offices  in  the  national  office,  in 
conjimction  with  the  14  nationwide 
human  resources  offices,  can  access 
their  own  component  agency's  database. 

retention  AND  DISPOSAL: 

Records  may  be  retained  indefinitely 
as  a  basis  for  longitudinal  work  history 
statistical  studies.  Other  records  are 
retained  for  varying  periods  of  time  in 
accordance  with  the  National  Archives 
and  Records  Administration  records 
schedule. 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Project  Director,  People  Power  Team, 
OASAM,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington 
DC,  20210. 

NOTIFICATION  PROCEDURES: 

Inquiries  should  be  mailed  or 
presented  to  the  system  manager  noted 
at  the  address  listed  above. 
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RECORD  ACCESS  PROCEDURES: 

A  request  for  access  shall  be 
addressed  to  the  system  manager  listed 
above. 

CONTESTING  RECORDS  PROCEDURES: 

A  petition  for  amendments  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  the  DOL 
Privacy  Act  regulation  at  29  CFR  part 

1- 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  obtained  from  the  DOL  Payroll 
System  and  information  supplied  by  the 
applicant. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

INone. 


DOL/OAU-I 

SYSTEM  NAME: 

Office  of  Administrative  Law  Judges 
Case  Tracking  System  (GTS). 

SECURITY  CLASSIFICATION: 

I  None. 


SYSTEM  LOCATION: 

U.S.  Department  of  Labor,  Office  of 
Administrative  Law  Judges  (OALJ),  800 
K  St.,  NW..  Washington.  DC  20001. 

categories  of  individuals  covered  by  the 
system: 

I  Claimants,  complainants, 
respondents,  and  other  party  litigants  in 
cases  before  the  OALJ  for  hearing  and 
decision. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  that  contain  information  and 
pertinent  data  gathered  from  case  files 
and  court  filings,  necessary  to  hear  and 
decide  cases. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Administrative  Procedure  Act,  5 
U.S.C.  553,  554,  556,  557,  571  et  seq.; 
Age  Discrimination  Act  of  1975,  42 
U.S.C.  6103;  29  CFR  part  34;  Americans 
with  Disabilities  Act  of  1990,  42  U.S.C. 
12101  et  seq.;  29  CFR  part  34;  Title  VI 
of  the  Civil  Rights  Act  of  1964,  42  U.S.C. 
2000d-l;  29  CFR  part  31;  Clean  Air  Act, 
42  U.S.C.  7622;  29  CFR  part  24; 
Comprehensive  Employment  and 
Training  Act,  29  U.S.C.  801-999  (Supp. 
V  1981);  20  CFR  part  676  (1990); 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  42  U.S.C.  9610;  29  CFR  part 
24;  Contract  Disputes  Act.  41  U.S.C.  601 
et  seq.;  41  CFR  part  29-60;  48  CFR 
2933.203.70;  Contract  Work  Hours  and 
Safety  Standards  Act.  40  U.S.C.  327  et 
seq.;  29  CFR  part  6;  Copeland  Act,  40 
U.S.C.  276c;  29  CFR  part  6;  Davis-Bacon 


Act,  as  amended,  40  U.S.C.  276a-276a- 
7;  29  CFR  part  6;  Debt  Collection  Act  of 
1982,  31  U.S.C.  3711(f);  29  CFR  part  20; 
Title  IX  of  the  Education  Amendments 
of  1972,  20  U.S.C.  1682;  29  CFR  part  34; 
Employee  Polygraph  Protection  Act  of 
1988,  29  U.S.C.  2005;  29  CFR  part  801, 
subpart  E;  Employee  Retirement  Income 
Security  Act  of  1974,  29  U.S.C.  1132 
and  1135;  29  CFR  parts  2560  and  2570; 
Energy  Reorganization  Act  of  1974.  as 
amended,  42  U.S.C.  5851;  29  CFR  part 
24;  Equal  Access  to  Justice  Act,  5  U.S.C. 
504;  29  CFR  part  16;  Executive  Order 
No.  11,246,  as  amended,  3  CFR  339 
(1964-1965  Comp.);  reprinted  in  42 
U.S.C.  2000e  app.:  41  CFR  parts  60-1 
and  60-30;  Fair  Labor  Standards  Act  of 
1938.  as  amended,  29  U.S.C.  211(d);  29 
CFR  part  530,  subpart  E;  Fair  Labor 
Standards  Act  of  1938,  as  amended,  29 
U.S.C.  214(c);  29  CFR  part  525;  Fair 
Labor  Standards  Act  of  1938,  as 
amended,  29  U.S.C.  216(e);  29  CFR  part 
580;  Title  IV  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977,  as  amended.  33 
U.S.C.  901  et  seq.;  20  CFR  parts  410, 
718.  725  and  727;  Federal 
Unemphjyment  Tax  Act.  26  U.S.C. 
3303(b)(3),  3304(c);  Federal 
Unemployment  Tax  Act  (addressing 
agreements  imder  the  Trade  Act  of  1974. 
as  amended).  26  U.S.C.  3302(c)(3);  20 
CFR  part  617;  Federal  Water  Pollution 
Control  Act,  33  U.S.C.  1367;  29  CFR  part 
24;  Immigration  and  Nationality  Act,  as 
amended,  8  U.S.C.  1101(a)(15)(H).  1184 
and  1186;  29  CFR  part  501,  subpart  C; 
Immigration  and  Nationality  Act,  as 
amended,  8  U.S.C.  1101(a)(15)(H),  1182, 
1184, 1188, 1288(c);  20  CFR  part  655; 
Immigration  and  Nationality  Act,  as 
amended,  8  U.S.C.  1182(a)(5)(A);  20 
CFR  part  656;  Job  Training  Partnership 
Act,  29  U.S.C.  1576;  20  CFR  part  627; 
Labor-Management  Reporting  & 
Disclosure  Act  of  1959,  5  U.S.C.  7120; 
29  CFR  part  458;  Longshore  and  Harbor 
Workers'  Compensation  Act,  33  U.S.C. 
901  et  seq.  (and  its  extensions  Defense 
Base  Act,  Outer  Continental  Shelf  Lands 
Act.  District  of  Columbia  Workmen's 
Compensation  Act.  36  DC  Code  501  et 
seq.;  Nonappropriated  Fund 
Instrumentalities  Act);  20  CFR  parts 
701,  702  and  704;  Md^Jamara-O'Hara 
Service  Contract  Act.  as  amended,  41 
U.S.C.  351  et  seq.;  29  CFR  part  6; 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act.  29  U.S.C.  1813, 
1853;  29  CFR  part  500,  subpart  F; 
National  Apprenticeship  Act,  29  U.S.C. 
50;  29  CFR  parts  29  and  30;  Program 
Fraud  Civil  Remedies  Act  of  1986,  31 
U.S.C.  3803;  29  CFR  part  22;  sec.  503  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  29  U.S.C.  793;  41  CFR  part 
60-741,  subpart  B;  sec.  504  of  the 


Rehabilitation  Act  of  1973,  as  amended. 
29  U.S.C.  794;  29  CFR  part  32; 
Reorganization  Plan  No.  14  of  1950;  and 
29  CFR  part  6;  Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
Before  the  Office  of  Administrative  Law 
Judges.  29  CFR  part  18;  Safe  Drinking 
Water  Act,  42  U.S.C.  300j-9(i);  29  CFR 
part  24;  Single  Audit  Act  of  1984,  31 
U.S.C.  7505;  OMB  Circular  Nos.  A-128 
and  A-110;  29  CFR  part  96.  subpart 
96.6;  Social  Security  Act.  42  U.S.C.  503; 
20  CFR  part  601;  Solid  Waste  Disposal 
Act.  42  U.S.C.  6971;  29  CFR  part  24; 
Siu-face  Transportation  Assistance  Act, 
49  U.S.C.  31105;  29  CFR  part  1978; 
Toxic  Substances  Control  Act,  15  U.S.C. 
2622;  29  CFR  part  24;  Vietnam  Era 
Veterans  Readjustment  Assistance  Act, 
as  amended,  38  U.S.C.  4211,  4212;  41 
CFR  part  60-250,  subpart  B;  Wagner- 
Peyser  Act,  as  amended.  29  U.S.C.  49  et 
seq.;  20  CFR  part  658;  Walsh-Healey 
Public  Contracts  Act.  as  amended,  41 
U.S.C.  38;  41  CFR  part  50-203; 
Workforce  Investment  Act  of  1998,  29 
U.S.C.  2801  et  seq.;  other  statutes, 
executive  orders  and  regulations 
providing  for  an  administrative  law 
judge  hearing  as  they  may  become 
applicable  in  the  futiu-e. 

PURPOSE(S): 

To  maintain  the  court  docket  for 
administrative  law  judge  adjudications. 
The  records  and  information  in  the  case 
tracking  system  are  used  as  the  court 
docket  system  in  administrative  law 
judge  hearings  conducted  piusuant  to  5 
U.S.C.  552,  553,  554,  556  and  557  and/ 
or  a  variety  of  particular  statutes  and 
Executive  Orders.  The  purpose  of  the 
system  is  to  facilitate  the  processing  of 
cases  and  determination  of  issues  in 
hearings  and  appeals  proceedings. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  docimient,  information 
may  be  disclosed  to  contractors  and 
other  Federal  agencies,  as  necessary,  for 
the  purpose  of  assisting  this  agency  in 
further  development  and  continuing 
maintenance  of  the  system,  or  hearing- 
related  functions. 

Since  the  administrative  law  judges 
proceedings  conducted  by  the  Office  of 
Administrative  Law  Judges  are  public, 
court  docket  records  are  available  for 
public  inspection. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 
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POUCKS  AND  PfMCnCES  FOR  STORMG, 
RETMEVMG,  ACCESSMQ,  RETAMMG,  AND 
OISPOSWG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  system. 

retmevabnjty: 

Retrieval  by  Case  Number.  Other 
searchable  fields  such  as  name  of  party, 
are  available. 

SAFEQUAR06: 

Access  is  limited  to  authorized  users. 

RETBmON  AND  nSKSAU 

Records  are  deleted  fifty  years  after 
the  appeal  process  has  been  completed. 

SYSTEM  MANAiQEfi(S)  AND  ADDRESS: 

Director  of  Program  Operations,  U.S. 
Department  of  L^r,  Office  of 
Administrative  Law  Judges  (OALJ),  800 
K  St.,  NW.,  Washington,  DC  20001. 

NOmCATKM  MOCEOURES: 

Inquiries  regarding  the  existence  of 
records  shoiild  be  in  the  form  of  a 
written,  signed  request  to  the  above 
address. 

RECORO  ACCESS  PROCEDURES: 

As  in  notification  procedures. 

CONTESTWQ  RECORD  PROCEDURES: 

As  in  notification  procedures. 

RECORD  SOURCE  CATEQORKS: 

Office  of  Administrative  Law  Judge 
Case  Files. 

SYSrai  tXM»TED  FROM  CERT  AM  PROVWONS 
OF  THE  ACT: 

None. 
DOUOALJ-2 

SYSTEM  NAME: 

Office  of  Administrative  Law  Judge 
Case  Files. 

SECURHY  CLASSWCATWR: 

None. 

SYsrai  location: 

Unassigned  case  files  are  maintained 
by  the  Chief  Administrative  Law  Judge 
or  a  District  Chief  Administrative  Law 
Judge.  Assigned  case  files  are 
maintained  by  the  presiding 
administrative  law  judge.  Files  may  be 
located  in  the  National  Office,  U.S. 
Department  of  Labor,  Office  of 
Administrative  Law  Judges  (OALJ),  800 
K  St.,  NW.  Washington,  DC  20001.  or  in 
District  offices. 

categories  of  individuals  covered  by  the 
system: 

Claimants,  complainants, 
respondents,  and  other  party  litigants  in 
cases  referred  to  OALJ  for  hearing  and 
decision. 


CATEOORCS  OF  RECORDS  M  THE  SYSTEM: 

Records  may  contain  claim  files, 
determinations  and  referral  letters  from 
the  agency  with  initial  claim 
development  or  investigatory 
responsibility;  documents  proffered  as 
evidence;  pleadings,  motions  and  other 
submissions  by  litigants;  administrative 
law  judge  orders,  and  decisions  and 
orders;  the  hearing  transcript;  and  other 
docimients  and  information  necessary  to 
hear  and  decide  cases. 

AUTHORnr  FOR  MAMTENANCE  OF  THE  SYSTBI: 

Administrative  Procedure  Act.  5 
U.S.C.  553.  554.  556.  557.  571  et  seq.; 
Age  Discrimination  Act  of  1975.  42 
U.S.C.  6103;  29  CFR  part  34;  Americans 
with  Disabilities  Act  of  1990, 42  U.S.C 
12101  et  seq.;  29  CFR  part  34;  Title  VI 
of  the  Civil  Rights  Act  of  1964. 42  U.S.C. 
2000d-l:  29  CFR  part  31;  Clean  Air  Act. 
42  U.S.C.  7622;  29  CFR  part  24; 
Comprehensive  Employment  and 
Training  Act,  29  U.S.C.  801-999  (Supp. 
V  1981);  20  CFR  part  676  (1990); 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980,  42  use.  9610;  29  CFR  part 
24;  Contract  Disputes  Act.  41  U.S.C.  601 
et  seq.;  41  CFR  part  2»-60;  48  CFR 
2933.203.70;  Contract  Woric  Hours  and 
Safety  Standards  Act,  40  U.S.C.  327  et 
seq.;  29  CFR  part  6;  Copeland  Act,  40 
U.S.C.  276c;  29  CFR  part  6;  Davis-Bacon 
Act,  as  amended.  40  U.S.C.  276a-276a- 
7;  29  CFR  part  6;  Debt  Collection  Act  of 
1982,  31  U.S.C.  3711(f);  29  CFR  part  20; 
Title  DC  of  the  Education  Amendments 
of  1972,  20  U.S.C.  1682;  29  CFR  part  34; 
Employee  Polygraph  Protection  Act  of 
1988,  29  U.S.C.  2005;  29  CFR  part  801, 
subpart  E;  Employee  Retirement  Income 
Security  Act  of  1974,  29  U.S.C.  1132 
and  1135;  29  CFR  parts  2560  and  2570; 
Energy  Reorganization  Act  of  1974,  as 
amended.  42  U.S.C.  5851;  29  CFR  part 
24;  Equal  Access  to  Justice  Act,  5  U.S.C. 
504;  29  CFR  part  16;  Executive  Order 
No.  11,246,  as  amended,  3  CFR  339 
(1964-1965  Comp.);  reprinted  in  42 
use.  2000e  app.;  41  CFR  parts  60-1 
and  60-30;  Fair  Labor  Standards  Act  of 
1938,  as  amended.  29  U.S.C.  211(d);  29 
CFR  part  530,  subpart  E;  Fair  Labor 
Standards  Act  of  1938.  as  amended.  29 
U.S.C.  214(c);  29  CFR  part  525;  Fair 
Labor  Standards  Act  of  1938,  as 
amended,  29  U.S.C.  216(e);  29  CFR  part 
580;  TiUe  IV  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977,  as  amended,  33 
U.S.C.  901  et  seq.;  20  CFR  parts  410, 
718.  725  and  727;  Federal 
Unemployment  Tax  Act,  26  U.S.C. 
3303(b)(3),  3304(c);  Federal 
Unemployment  Tax  Act  (addressing 
agreements  under  the  Trade  Act  of  1974, 
as  amended),  26  U.S.C.  3302(c)(3);  20 
CFR  part  617;  Federal  Water  Pollution 


Control  Act.  33  U.S.C.  1367;  29  CFR  part 
24;  Immigration  and  Nationality  Act,  as 
amended.  8  U.S.C.  1101(a)(15)(H).  1184 
and  1186;  29  CFR  part  501,  subpart  C; 
Immigration  and  Nationality  Act.  as 
amended,  8  U.S.C.  1101(a){15){H).  1182. 
1184,  1188, 1288(c);  20  CFR  part  655; 
Immigration  and  Nationality  Act,  as 
amended,  8  U.S.C.  1182(a)(5)(A);  20 
CFR  part  656;  Job  Training  Partnership 
Act,  29  U.S.C.  1576;  20  CFR  part  627; 
Labor-Management  Reporting  k 
Disclosure  Act  of  1959.  5  U.S.C.  7120; 
29  CFR  part  458;  Longshore  and  Harbor 
Workers'  Compensation  Act.  33  U.S.C. 
901  et  seq.  (and  its  extensions  Defense 
Base  Act.  Outer  Continental  Shelf  Lands 
Act,  District  of  Columbia  Woriunen's 
Compensation  Act,  36  DC  Code  501  et 
seq.;  Nonappropriated  Fund 
Instrumentalities  Act);  20  CFR  parts 
701,  702  and  704;  McNamara-O'Hara 
Service  Contract  Act,  as  amended,  41 
U.S.C.  351  et  seq.;  29  CFR  part  6; 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act,  29  U.S.C.  1813^ 
1853;  29  CFR  part  500,  subpart  F; 
National  Apprenticeship  Act.  29  U.S.C. 
50;  29  CFR  parts  29  and  30;  Program 
Fraud  Qvil  Remedies  Act  of  1986,  31 
U.S.C.  3803;  29  CFR  part  22;  Section 
503  of  the  Rehabilitation  Act  of  1973,  as 
amended,  29  U.S.C.  793;  41  CFR  part 
60-741,  subpart  B;  sec.  504  of  the 
RehabiUtation  Act  of  1973,  as  amended. 
29  use.  794;  29  CFR  part  32; 
Reorganization  Plan  No.  14  of  1950;  and 
29  CFR  part  6;  Rules  of  Practice  and 
Procediue  for  Administrative  Hearings 
Before  the  Office  of  Administrative  Law 
Judges,  29  CFR  part  18;  Safe  Drinking    . 
Water  Act,  42  U.S.C.  300j-9(i);  29  CFR 
part  24;  Single  Audit  Act  of  1984,  31 
U.S.C.  7505;  OMB  Circular  Nos.  A-128 
and  A-110;  29  CFR  part  96,  subpart 
96.6;  Social  Security  Act,  42  U.S.C.  503; 
20  CFR  part  601;  Solid  Waste  Disposal 
Act,  42  U.S.C.  6971;  29  CFR  part  24; 
Surfece  Transportation  Assistance  Act. 
49  U.S.C.  31105;  29  CFR  part  1978; 
Toxic  Substances  Control  Act,  15  U.S.C. 
2622;  29  CFR  part  24;  Vietnam  Era 
Veterans  Readjustment  Assistance  Act. 
as  amended,  38  U.S.C.  4211, 4212;  41 
CFR  part  60-250,  subpart  B;  Wagner- 
Peyser  Act.  as  amended,  29  U.S.C.  49  et 
seq.;  20  CFR  part  658;  Walsh-Healey 
Public  Contracts  Act.  as  amended.  41 
U.S.C.  38;  41  CFR  part  50-203; 
Workforce  Investment  Act  of  1998,  29 
U.S.C.  2801  et  seq.;  other  statutes, 
executive  orders  and  regulations 
providing  for  an  administrative  law 
judge  hearing  as  they  may  become 
applicable  in  the  futiire. 

PURPOSE(S): 

To  maintain  the  court  records  for 
public  administrative-adjudicative 
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hearings.  These  records  and  information 
in  these  records  are  used  as  the  court 
record  in  administrative  law  judge 
hearings  conducted  piu-suant  to  5  U.S.C. 
532,  553,  554,  556  and  557  and/or  a 
variety  of  particular  statutes  and 
Executive  Orders.  The  purpose  of  the 
system  is  the  adjudication  of  cases  and 
determination  of  issues  in  hearings  and 
appeals  proceedings. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

When  necessary,  information  from  the 
case  files  may  be  disclosed  to 
individuals  in  other  matters  pending 
before  the  Office  of  Administrative  Law 
Judges.  Information  may  be  disclosed  to 
contractors  for  hearing-related 
functions. 

Since  the  administrative  law  judges 
proceedings  conducted  by  the  Office  of 
Administrative  Law  Judges  are  public, 
case  files  are  available  for  public 
inspection  imder  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 
Administrative  law  judge  and 
Administrative  Review  Board  decisions 
are  posted  on  the  Internet  at 
vhvw.oalj.doI.gov,  see  5  U.S.C. 
552(a)(2)(A)  and  (E),  and  may  be 
distributed  to  publishers. 

See  also  routine  uses  listed  in  the 
General  Prefatory  Statement  to  this 
document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

I  None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  are  maintained  in  file 
folders.  Electronic  versions  of  ALJ 
orders  and  decisions  are  also  stored  in 
dectronic  media. 

retrievabuty: 
Retrieval  By  Case  Number. 

SAFEGUARDS: 

Paper  records  are  maintained  in  filing 
cabinets  to  which  only  authorized 
personnel  have  access.  Computer 
records  have  security  limiting  access  to 
authorized  users.  Most  records, 
however,  are  public  court  dociunents 
available  for  inspection  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552. 

RETENTION  AND  DISPOSAL: 

In  cases  where  OALJ  is  the  official 
custodian,  inactive  case  files  are 
retained  for  three  years  before  being  sent 
to  a  Federal  Records  Center.  The  Federal 
Records  Center  retains  the  files  for  an 


additional  fifteen  years  before  they  are 
authorized  for  destruction,  except  for 
certain  cases  designated  as  precedent 
setting,  which  become  permanent 
records.  In  cases  where  OALJ  is  not  the 
official  custodian,  for  example  matters 
relating  to  Black  Lung  and  Longshore 
(and  extensions)  cases,  the  official  file  is 
transferred  to  the  appropriate  federal 
custodial  agency.  When  a  case  is 
appealed,  the  case  file  is  forwarded  to 
the  appropriate  administrative  appellate 
agency,  such  as  the  Benefits  Review 
Board,  or  the  Administrative  Review 
Board. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Program  Operations,  U.S. 
Department  of  Labor,  Office  of 
Administrative  Law  Judges  (OALJ),  800 
K  St.,  NW,  Washington,  DC  20001. 

NOTIFICATKm  PROCEDURES: 

Inquiries  regarding  the  existence  of 
records  should  be  in  the  form  of  a 
written,  signed  request  to  the  above 
address. 

RECORD  ACCESS  PROCEDURES: 

As  in  notification  procedures. 

CONTESTING  RECORD  PROCEDURES: 

As  in  notification  procedures. 

RECORD  SOURCE  CATEGORIES: 

Records  may  include  information 
submitted  by  the  agency  writh  initial 
claims  development  or  investigatory 
responsibility,  claimants,  complainants, 
respondents,  and  other  parties  to  the 
case,  amicus  curiae,  administrative  law 
judges  involved  in  case,  the  court 
reporter,  and  in  the  case  of  remanded 
cases,  the  administrative-appellate  body 
or  federal  court. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
DOL/OAU-^ 

SYSTEM  NAME:  "^ 

Contract  list. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

U.S.  Department  of  Labor,  Office  of 
Administrative  Law  Judges  (OALJ).  800 
K  St.,  NW,  Washington,  DC  20001.    • 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Contractors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names,  addresses  and  other  contact 
information  regarding  contractors. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Administrative  Procedure  Act,  5 
U.S.C.  553.  554,  556.  557.  571  et  seq.; 
Department  of  Labor  Acquisition 
Regulation,  48  CFR  Chapter  29; 
Department  of  Labor  Manual  Series. 
Chapter  2-800. 

PURP0SE(S): 

To  maintain  a  contractor  list  to  assist 
in  managing  agency  contracts  with 
contractors. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files  and  computer  disk. 

RETRIEVABHJTY: 

By  contractor's  name. 

SAFEGUARDS: 

Access  limited  to  agency  personnel 
who  manage  the  contractors.  Routine 
computer  precautions  limiting  access  to 
authorized  users. 

RETENTION  AND  disposal: 

Records  are  maintained  for  three  years 
after  the  contract  relationship  between 
the  contractor  and  the  Office  of 
Administrative  Law  Judges  has  ended, 
and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Program  Operations,  U.S. 
Department  of  Labor,  Office  of 
Administrative  Law  Judges  (OALJ),  800 
K  St.,  NW.  Washington.  DC  20001. 

NOTnCATION  procedures: 

Inquiries  regarding  the  existence  of 
records  should  be  in  the  form  of  a 
written,  signed  request  to  the  above 
address. 

RECORD  ACCESS  PROCEDURES: 

As  in  notification  procedures. 

CONTESTING  RECORD  PROCEDURES: 

As  in  notification  procedures. 

RECORD  SOURCE  CATEGORIES: 

Contract  applications. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None 
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SYSTEM  name: 

Notification  List. 

SECUfVTY  CLASSIRCATION: 

Unclassified. 

SYSTEM  location: 

U.S.  Department  of  Labor,  Office  of 
Administrative  Law  Judges  (OALJ).  800 
K  St.,  NW,  Washington,  DC  20001. 

CATEQOMES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Registrants  for  e-mail  notifications  of 
web  site  updates. 

CATEOOMES  Of  RECORDS  M  THE  SYSTEM: 

Names  and  e-mail  addresses  of 
registrants. 

AimNNVTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Administrative  Procedure  Act,  5 
U.S.C.  553.  554.  556,  557.  571  et  seq. 

PURPOSE(8): 

To  provide  e-mail  notifications  of  web 
site  updates  to  registrants. 

ROUTWE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUOMG  CATEOORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  uses  listed  in 
the  General  Pre&tory  Statement  to  this 
document. 

DISCLOSURE  TO  CONSUMER  REPORTMO 
AGENOES: 

None. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRCWMS,  ACCESSING  .  RETAMMG,  ANO 
DSPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  disk. 

retrievabiuty: 
By  name  or  e-mail  address. 

SAFEGUARDS: 

Access  limited  to  agency  personnel 
who  manage  the  web  site.  Routine 
computer  precautions  limiting  access  to 
authorized  users. 

RETENTION  AND  disposal: 

Records  are  maintained  until  the 
registrant  asks  to  be  removed  from  the 
notification  list,  or  the  e-mail  address 
expires,  and  then  destroyed. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Director  of  Program  Operations,  U.S. 
Department  of  Labor.  Office  of 
Administrative  Law  Judges  (OALJ),  800 
K  St.,  NW.  Washington.  DC  20001. 

NOTmCATlON  procedures: 

Inquiries  regarding  the  existence  of 
records  should  be  in  the  form  of  a 
written,  signed  request  to  the  above 
address. 


RECORD  ACCESS  PROCEDURES: 

As  in  notification  procedures. 

CONTESTVIG  RECORD  PROCEDURES: 

As  in  notification  procediires. 

RECORD  SOURCE  CATEGORIES: 

Web  site  users. 


SYSTEM  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

None 
DOUARB-1 

SYSTEM  NAME: 

Administrative  Review  Board  Appeals 
Files-DOLARB-1. 

SECURITY  CLASSnCATION: 

None. 

SYSTEM  location: 

Administrative  Review  Board,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW,  Washington,  DC  20210. 

CATEGORES  OF  MOIVIOUALS  COVERED  BY  THE 

system: 

Parties  in  cases  which  are  before  the 
Secretary.  Deputy  Secretary  or  other 
deciding  officials  of  the  Department  and 
for  which  ARB  is  assigned 
responsibility. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  and  decisions  assembled 
in  case  files  pertaining  to  proceedings 
relating  to  administrative  adjudications 
of  orders  and  decisions  issued  by 
Departmental  officials  and 
Administrative  Law  Judges. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Surface  Transportation  Assistance  Act 
of  1982,  49  U.S.C.  app.  2305  (1988); 
Energy  Reorganization  Act  of  1974,  as 
amended,  42  U.S.C.  5851  (1988);  Clean 
Air  Act,  42  U.S.C.  7622  (1988);  Water 
Pollution  Control  Act,  33  U.S.C.  1367 
(1988);  Solid  Waste  Disposal  Act,  42 
U.S.C.  6971(a)  (1988);  Safe  Drinking 
Water  Act.  42  U.S.C.  300j-9(I)  (1988); 
Toxic  Substances  Control  Act,  15  U.S.C. 
2622  (1988);  Comprehensive 
Environmental  Response  Compensation 
and  Uability  Act.  42  U.S.C.  9610  (1988); 
Comprehensive  Employment  and 
Training  Act.  as  amended,  29  U.S.C. 
801-999  (Supp.  V  1981);  Job  Training 
Partnership  Act.  29  U.S.C.  1501-1781 
(1988);  The  Workforce  Investment  Act 
of  1998.  29  U.S.C.  2801  et  seq..  Davis- 
Bacon  Act.  40  U.S.C.  270a  (1994); 
McNamara-O'Hara  Service  Contract  Act 
of  1965.  as  amended.  41  U.S.C.  351-358 
(1988);  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act,  29 
U.S.C.  1813(b),  1853(b)  (1988); 
Longshore  and  Harbor  Workera' 
Compensation  Act,  33  U.S.C  907(j) 


(1988);  Walsh-Healey  Public  Contracts 
Act,  as  amended,  41  U.S.C.  35-45 
(1988);  Age  Discrimination  Act  of  1975, 
42  U.S.C.  6101-6107  (1988);  Title  VI  of 
the  Civil  Rights  Act  of  1964.  as 
amended.  42  U.S.C.  601-605  (1988); 
Contract  Work  Hours  and  Safety 
Standards  Act.  40  U.S.C.  327-332 
(1988);  Title  IX  of  the  Education 
Amendments  of  1972.  20  U.S.C.  1681- 
1686  (1988);  Employee  Polygraph 
Protection  Act  of  1988,  29  U.S.C.  2001- 
2009  (1988);  Equal  Access  to  Justice  Act, 
5  U.S.C.  504  (1988);  Executive  Order 
No.  11.246,  as  amended,  3  CFR  339 
(1964-1965  Comp.)  reprinted  in  42 
U.S.C.  2000e  app.  at  28-31  (1988);  Fair 
Labor  Standards  Act  of  1938,  as 
amended,  29  U.S.C.  203(m)  and  (t), 
211(d).  214(c)  (1988);  Federal 
Unemployment  Tax  Act,  26  U.S.C.  3304; 
Immigration  Reform  and  Control  Act  of 
1986,  8  U.S.C.  1101(a)(15)(H)(ii)(a), 
1184(c).  1188  (1988);  National 
Apprenticeship  Act.  29  U.S.C.  50 
(1988);  Program  Fraud  Qvil  Remedies 
Act  of  1986.  31  U.S.C.  3801-3812 
(1988);  Sections  503  and  504  of  the 
Rehabilitation  Act  of  1973.  as  amended, 
29  U.S.C.  793,  794  (1988);  Social 
Sectirity  Act,  42  U.S.C.  503  (Supp.  V 
1987);  Single  Audit  Act  of  1984.  31 
U.S.C.  7500-7507  (1988);  Trade  Act  of 
1974,  as  amended,  26  U.S.C.  3302; 
Vietnam  Era  Veterans  Readjustment 
Assistance  Act.  as  amended.  38  U.S.C. 
4212  (1988);  and  any  laws  enacted  after 
May  3,1996.  which  by  statute,  law  or 
regulation  provide  for  final  decisions  by 
the  Secretary  of  Labor  upon  appeal  or 
review  of  decisions  or  recommended 
decisions  of  ALJs. 


PURPOSE(S): 

The  records  are  maintained  for  use  in 
adjudication  of  cases  before  the  ARB. 

ROUTWE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  mCLUDBIG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  may  be  made  to  District 
Courts  or  Courts  of  Appeals  that  are 
relevant  to  appeals  from  ARB  decisions. 
ARB  decisions  are  published  on  the 
ARB  web-site  by  using  a  link  to  the 
Internet  web-site  maintained  by  the 
Office  of  Administrative  Law  Judges 
(ALJs)  where  the  decisions  are 
published. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUOES  ANO  PRACTICES  FOR  STORMG, 
RETRCVMG,  ACCESSING,  REMAINING  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  manual  form  in  file 
folders  and  containere,  and  with  case 
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tracking  information  in  a  computer 
system. 

retrievability: 

Indexed  by  name  of  complainant, 
respondent,  and  docket  niunber. 

SAFEGUARD 

Kept  in  offices  which  are  locked 
dviring  non-work  hours.  Computer  data 
are  protected  by  use  of  a  password. 

RETENTION  ANO  DISPOSAL: 

After  the  ARB  function  is  completed, 
case  records  are  returned  to  Office  of 
Administrative  Law  Judges  or  to  the 
other  originating  office,  except  for 
Davis-Bacon  or  Service  Contract  Act 
cases  which  are  retained  at  the  Board. 
A  file  containing  copies  of  decisions, 
orders  and  ARB  correspondence  related 
to  the  case  is  retained  in  the  office  files 
for  ten  years,  and  thereafter  sent  to  the 
National  Archives  and  Records 
Administration  (NARA)  for  permanent 
retention. 

SnrSTEM  MANAGER(S)  AND  ADDRESS: 

Chairman,  Administrative  Review 
Board.  200  Constitution  Avenue,  NW. 
Washington,  DC  20210. 

NOTIRCATION  PROCEDURE: 

Inquiries  regarding  records  should  be 
in  the  form  of  a  written,  signed  request 
to  the  above  address. 

RECORD  ACCESS  PROCEDURES: 

As  in  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

As  in  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Records  include  information 
submitted  by  claimants,  respondents, 
other  parties  in  the  case.  Administrative 
Law  Judges,  govenmient  representatives 
and  die  deciding  official. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

I  None. 
D017ASP-1 
SYSTEM  NAME: 

National  Agricultural  Workers  Survey 
(NAWS)  Research  File. 

rCURtTY  CLASSIFICATION: 
Unclassified. 

SYSTEM  LOCATION: 

The  NAWS  Sponsor,  Office  of  the 
Assistant  Secretary  for  Policy.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington.  DC  20210; 
the  office  of  the  System  Manager. 
currenUy  Aguirre  International,  480  East 
4th  Avenue,  Unit  A,  San  Mateo,  CA 
94401-3349;  and  in  two  locations  of  the 


NAWS  Co-Sponsor,  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH):  (1)  The  Division  of 
Surveillance,  Health  Hazard 
Evaluations,  and  Field  Studies.  NIOSH. 
4676  Columbia  Drive,  Cinciimati,  Ohio 
45226.  and  (2)  The  Division  of  Safety 
Research,  NIOSH,  1095  Willowdale 
Road — mail  stop  180-p.  Morgantown, 
West  Virginia  26505. 

CATEGORIES  OF  INDIVIDUAL  COVERED  BY  THE 
SYSTEM: 

The  respondents  in  the  National 
Agricultural  Workers  Survey.  These  will 
be  randomly  selected  individuals  who 
are  engaged  in  crop  activities.  There 
will  be  approximately  4.000  individnals 
per  year  included  in  the  file. 

CATEGORCS  OF  RECORDS  IN  THE  SYSTEM: 

The  system  will  contain  records  of  the 
employment  history  and  living 
conditions  of  crop  workers  and  their 
families.  It  will  also  contain  information 
about  the  wages,  working  conditions 
and  recruitment  procedures,  and  health 
and  occupational  injury  experienced  by 
crop  workers.  The  records  will  contain 
the  names,  and  addresses  of  the 
respondents  in  the  NAWS.  All  of  this 
data  will  have  been  obtained  in  a 
personal  interview  with  the 
respondents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  gather  and  analyze  farm  worker 
data  on  all  demographic,  employment, 
wage  and  working  conditions,  health, 
safety,  educational,  social  service,  and 
housing  issues.  The  demographic 
characteristics  of  farmworkers  have 
been  gathered  by  the  federal  government 
continuously  throughout  the  postwjir 
period.  Until  1987  they  were  gathered 
by  the  Current  Population  Siuvey 
through  a  supplement  and  then 
elaborated  by  USDA's  Economic 
Research  Service  (ERS).  In  1987,  the 
OASP/DOL  assumed  the  responsibility 
to  carry  out  this  national  survey, 
initially  to  accomplish  the  mandate  of 
the  Immigration  Reform  and  Control  Act 
of  1986  to  measure  the  supply  of  the 
farm  labor  during  fiscal  years  1990 
through  1993.  Along  with  the  task  of 
carrying  out  the  labor  supply  estimate 
assigned  to  OASP  came  die 
responsibility  and  the  associated 
resources  of  the  traditional  survey  on 
farmworkers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 


Prefatory  Statement  to  this  document 
with  the  following  limitations:  The 
Routine  Uses  listed  at  paragraphs  3.4, 
7.  8.  9.  and  11  in  the  General  Prefatory 
Statement  to  this  document  are  not 
applicable  to  this  system  of  records.  The 
records  also  may  be  disclosed  where 
required  by  law. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  the  initial  stages  the  information  ' 
will  be  stored  on  interview 
questionnaires  which  will  be  handled 
by  Aguirre  International  of  San  Mateo 
California.  This  company  will  transfer 
the  questionnaires  as  quickly  as  possible 
to  their  San  Mateo  Offices  where  they 
will  be  kept  in  locked  filing  cabinets. 
The  information  will  be  entered  onto 
computer  and  stored  on  computer  tape 
by  the  System  Manager,  currently 
Aguirre  International,  the  System 
Sponsor  OASP/DOL  and  by  the  System 
Co-Sponsor  NIOSH. 

RETRIEVABIUTY: 

By  names  of  respondents. 

SAFEGUARDS: 

The  practice  and  procedure  of  the 
Assistant  Secretary  for  Pohcy  prohibits 
the  transfer  of  any  record  filed  with  a 
personal  identifier  to  any  location 
outside  of  the  contractors'  (currently 
Aguirre  International)  premises.  At  all 
the  other  system  locations,  including 
OASP/DOL,  only  files  without  personal 
identifiers  will  be  stored.  At  all 
locations,  files  will  be  maintained  with 
secure  password  protection. 

RETENTION  AND  DISPOSAL: 

Names  will  be  removed  fi-om  the     - 
records  and  destroyed  not  later  than 
four  years  after  the  collection  of  the 
data. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  NAWS  Sponsor,  Office  of  the 
Assistant  Secretary  for  Policy.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.  Washington.  DC  20210; 
the  System  Manager,  currently  Aguirre 
International.  480  East  4th  Avenue,  Unit 
A,  San  Mateo,  CA,  94401-3349;  and  the 
NAWS  Co-Sponsor,  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH):  (1)  The  Division  of 
Surveillance.  Health  Hazard 
Evaluations,  and  Field  Studies.  NIOSH. 
4676  Columbia  Drive,  Cincinnati.  Ohio 
45226,  and  (2)  The  Division  of  Safety 
Research,  NIOSH.  1095  Willowdale 
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Road — mail  stop  180-p,  Morgantown, 
West  Virginia  26505. 

NOTWATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
OASP/DOL.  Individuals  must  furnish 
the  following  information  for  their 
records  to  be  located  and  identified: 

a.  Full  name 

b.  Year  of  interview 

RECORD  ACCESS  procedures: 

Individuals  wishing  to  request  access 
to  their  own  records  should  contact 
OASP/DOL  and  comply  with  the 
requirements  of  the  DOL  regulation  at 
29  CFR  part  71.2. 

contestmq  record  procedures: 

To  seek  amendment  of  record 
procedures  individuals  should  direct 
their  requests  to  OASP/DOL. 

record  source  categorcs: 

The  information  in  this  system  will  be 
received  from  respondents. 

systems  exempted  from  certam  provswn 
Of  the  act: 

None. 

DOUBRB-1 

system  name: 

Appeals  Files — Benefits  Review  Board 
(BRB). 

SYSTEM  LOCATION: 

Benefits  Review  Board,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

CATEGORIES  OF  INOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Parties  involved  in  appeals 
proceedings  before  the  Benefits  Review 
Board. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Information  assembled  in  case  files 
pertaining  to  appeals  to  the  Benefits 
Review  Board  with  respect  to  claims  of 
employees  for  benefits  imder  the 
Longshoremen's  and  Harbor  Workers 
Compensation  Act  as  amended,  and  its 
extensions  and  the  Federal  Coal  Mine 
Health  and  Safety  Act,  as  amended. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

(a)  30  U.S.C.  901-62  (1982)  (b)  33 
U.S.C.  901-50  (1982)  (c)  42  U.S.C. 
1651-54  (1982)  (d)  36  DC  Code  501-04 
(1973)  (e)  43  U.S.C.  1331-43  (1982)  (f) 
5  U.S.C.  8171-73  (1982)  (g)  42  U.S.C. 
1701-17  (1982) 

PURPOSE(8): 

Records  are  maintained  for  use  in 
adjudication  of  appeals. 
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ROUTWE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  VtCLUOMG  CATEGORIES  Of  USERS  ANO 
THE  PURPOSES  Of  SUCH  USES: 

Disclosure  outside  the  Department  of 
Labor  may  be  made  to  federal  courts. 
BRB  decisions  are  sent  to  commercial 
publishing  companies  for  publication, 
and  are  also  placed  on  the  BRB's 
Internet  Web  site. 

DISCLOSURE  TO  CONSUMER  REPORTMQ 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORMQ, 
RETRtEYING,  ACCESSING,  RETAMMG,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  manual  form  in  file 
folders  with  data  maintained  in  a 
computerized  case  tracking  system. 

retrcvabuty: 

By  Benefits  Review  Board  docket 
number,  AL)  number,  and  claimant's 
name. 

SAFEGUARDS: 

Maintained  in  offices  which  are 
locked  after  normal  work  hours. 

retention  and  DISPOSAL: 

Case  materials  retimied  to  the  Office 
of  WoAers'  Compensation  Programs, 
Employment  Standards  Administration, 
Department  of  Labor  after  completion  of 
Benefits  Review  Board  functions.  Copies 
of  the  case  decision  are  retained 
permanently. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Clerk  of  the  Board,  Benefits  Review 
Board,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

notification  procedure: 

A  written  and  signed  request  to  the 
System  Manager  stating  that  the 
requester  seeks  information  concerning 
records  pertaining  to  him  is  required. 

record  access  procedures: 

A  request  for  access  may  be  addressed 
to  the  System  Manager.  The  request 
must  be  in  writing  and  be  signed  by  the 
requester. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Records  in  the  system  include 
information  submitted  by  the  claimants, 
employers,  carriers,  and  other  persons 
involved  in  the  appeals  proceedings,  as 
well  as  by  the  Government. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 


DOUBLS-3 
SYSTEM  NAME: 

Regional  Office  Staff  Utilization  File. 

SECURITY  CLASSnCATION: 

None. 

SYSTEM  LOCATION: 

Records  stored  on  computer  at  The 
National  Institutes  of  Health,  Bethesda. 
MD.  Access  and  maintenance  is 
generally  by  remote  terminal  in  the 
Postal  Square  Building,  2  Massachusetts 
Ave.  NE,  Washington,  DC  202 1 2 . 

CATEOORCS  Of  INOIVnUALS  COVERED  BY  TME 
SYSTEM: 

All  Regional  Office  (R.O.)  BLS 
employees. 

CATEGORCS  Of  RECORDS  M  THE  SYSTEM: 

Staff  utilization  and  travel 
expenditures  data:  Name,  Social 
Security  Number,  pay  period,  hours 
worked  and  units  accomplished  by  PAS 
code  for  functions  such  as  personal 
visit,  telephone  collection,  training,  and 
costs  for  transportation  and  subsistence. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE<S): 

To  capture  and  electronically  enter 
time  distribution  data  into  the  DOL 
Time  Distribution  and  Accounting 
Systems.  To  provide  BLS  managers  a 
means  of  monitoring  regional  staff  hours 
worked  per  unit  and  travel  expenditures 
on  assigned  functions  and  tasks. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  docimient. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
OlSPOStNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  tapes  and  disks. 

retrievanuty: 

Retrievable  by  a  data  field,  including 
name  and  Social  Security  Nimiber. 

SAFEGUARDS: 

Only  authorized  employees  have 
access  to  tapes/disks,  to  the  programs, 
and  to  the  Regions'  backup  documents. 

RETENTION  AND  DISPOSAL: 

Cumulative  file  is  retained  by  fiscal 
year.  Original  input  documents  are 
retained  for  4  years  and  then  destroyed. 

SYSTEM  MANAGER(8)  AND  ADDRESS: 

Chief,  Division  of  Field  Collection 
Activities,  Postal  Square  Building.  2 
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Massachusetts  Ave.  NE,  Washington,  DC 
20212. 

TT1FICATI0N  PROCEDURE: 
Mail  all  inquiries  or  present  in  writing 
to  System  Manager  at  above  address. 
Give  name,  and  dates  of  employment. 

T CORD  ACCESS  PROCEDURES: 
As  above. 

CONTESTING  RECORD  PROCEDURES: 

As  above. 

RECORD  SOURCE  CATEGORIES: 

The  "Staff  Utihzation  Report"  (Form 
SO-1)  fitjm  each  individual  R.O. 
employee  who  fills  it  out  each  pay 
period,  (in  place  of  the  DL  1-291, 
"Project  Reporting  Form")  and  SF-1012 
(Travel  Voucher). 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 
OOL/BLS-« 

iYSTEM  NAME: 
Applicant  Race  and  National  Origin 
ARNO)  System.  Form  E  618. 

SECURITY  classification: 

None. 


I  lYSTEM  location: 

Bureau  of  Labor  Statistics,  Postal 
Square  Building.  2  Massachusetts  Ave. 
N.E.,  Washington,  DC  20212. 

categories  of  individuals  covered  by  the 
system: 
Job  applicants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

DOL  Form  E  618,  Applicant  race  and 
National  origin  data.  Records  contain: 
Name,  SSN.  grade,  title  of  position, 
location  of  position,  race,  occupational 
code,  date  received,  ARNO  Code,  title  of 
announcement,  number  of 
announcement,  authorization  nximber. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
I     5  U.S.C.  301. 

PURPOSE(S): 

To  comply  with  the  data  collection 
requirements  of  the  Luevano  V.  Devine 
decree  (November  19,  1981)  for 
applicants.  See  Civil  Service  Action 
Number  79-0271,  93  Federal  Rules 
Decisions  68. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  ANO 
THE  PURPOSES  Of  SUCH  USES: 

I    The  reports  are  sent  to  the  Office  of 
Personnel  Management  (OPM)  to 
develop  statistical  reports  on  the 
nimiber  and  race  of  applicants. 


DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  disk  packs. 

retrievability: 

Retrievable  by  any  element,  including 
name  and  SSN. 

safeguards: 

Only  authorized  employees  have 
access. 

RETENTION  AND  DISPOSAL: 

Cumulative  file  is  retained  by  fiscal 
year  imtil  all  analysis  is  completed,  then 
it  is  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Personnel  Officer,  Division  of  Human 
Resources  and  Organization 
Management,  Postal  Square  Building,  2 
Massachusetts  Ave.  N.E.,  Washington, 
DC  20212. 

NOTIFICATION  PROCEDURE: 

Requests  should  be  submitted  to 
above  address.  ' 

RECORD  ACCESS  PROCEDURES: 

As  in  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

As  in  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Individual  job  applicants  who 
complete  Form  E  618,  Applicant  Race 
and  National  Origin  Questioimaire. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
Of  THE  ACT: 

None. 
DOL/BLS-7 

SYSTEM  NAME: 

BLS  Employee  Conduct  Investigation. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Bureau  of  Labor  Statistics,  National 
Office  and  eight  Regional  Offices. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

BLS  employee(s)  against  whom  any 
allegations  of  misconduct,  illegal  acts, 
conflicts  of  interest,  etc.,  have  been 
made. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  organization  and  other 
information  relating  to  the  individual 
involved.  It  also  contains  investigative 


report(s)  associated  with  the  case, 
including  interviews  and  other  data 
gathered. 

AUTHORTTY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  investigate  allegations  of  problems, 
misconduct,  illegal  acts,  and  conflicts  of 
interest. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTMO 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  stored  in  file  folders 
in  metal  cabinets. 

RETRIEVABILmr: 

By  name  or  case  file  number. 

SAFEGUARDS: 

The  files  are  maintained  in  locked  file 
cabinets  with  access  only  to  those  with 
a  need  to  know  the  information  to 
perform  their  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  four  years 
following  the  date  either:  (a)  They  are 
referred  to  the  OIG;  (b)  they  are 
transferred  to  OPM/GOVT-3  Records  of 
Adverse  Actions  and  Actions  Based  on 
Unacceptable  Performance;  or  (c)  it  is 
determined  that  the  allegation  was 
vdthout  sufficient  merit  to  warrant 
further  action,  after  which  they  are 
destroyed  by  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Personnel  Officer,  Division  of  Human 
Resources  and  Organization 
Management,  Postal  Square  Building,  2 
Massachusetts  Ave.  NE,  Washington,  DC 
20212,  and  appropriate  Regional 
Offices. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  mailed  or 
presented  to  the  system  manager  noted 
•  at  the  address  listed  above.  . 

RECORD  ACCESS  PROCEDURES: 

As  noted  in  notification  procediu«. 

CONTESTING  RECORD  PROCEDURES: 

As  noted  in  notification  procedure. 

RECORD  SOURCE  CATEG0RC8: 

Individuals,  supervisors,  hotline 
complaints  through  the  Office  of  the 
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Inspector  General's  hotline;  hotline 
complaints  through  the  General 
Accounting  Office's  hotline  system; 
incident  reports  submitted  by 
employees;  interview  reports  and 
investigative  reports. 

SYSTEMS  EXEMTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c){3);  (d);  (e)(1);  (e)(4)(G). 
(H).  and  (I);  and  (f)  of  5  U.S.C.  552a, 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  resiilt  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  oi  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

D017BLS-8 

SYSTEM  NAME: 

BLS  Employee  ADP  Training  History. 

SECtmrrr  CLASsmcATKNt: 
None. 

SYSTEM  location: 

Bureau  of  Labor  Statistics.  National 
Office. 

CATEQOnCS  of  MOIVIOUALS  covered  by  THE 
SYSTEM: 

BLS  employees  who  take  training 
under  BLS's  ADP  training  contract. 

CATEOORCS  OF  RECORDS  IN  THE  SYSTEM: 

Employee  name,  employee  Social 
Security  Number,  employee 
organization,  course  taken,  course  start 
date,  course  end  date,  total  hours  for 
course,  indication  whether  or  not  the 
course  was  completed,  and  cost  of  the 
course  for  this  student  to  the  student's 
organization. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTCM: 
5  U.S.C.  301. 

PURP08E(S): 

The  records  are  maintained  to  enable 
BLS  to  allocate  costs  of  training  to 
appropriate  organization  within  BLS 
and  to  enable  employees'  managers  and 
employees  to  determine  what  courses 
employees  have  taken. 


ROUTINE  USES  OF  RECORDS  MAINTAJNEO  m  THE 
SYSTEM,  INCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTVIG 
AQENOES: 

None. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  paper  records  are  stored  in  file 
folders  in  metal  cabinets.  Machine^ 
readable  versions  of  the  records  are  kept 
in  a  microcomputer  database. 

RETRIEVABILrrV: 

Filed  and  retrieved  by  course  title  or 
other  identifying  codes  such  as  course 
number.  Also,  filed  and  retrieved  by  the 
name  or  Social  Security  Number  of 
employee  attending  course. 

SAFEGUARDS: 

The  files  are  maintained  in  locked  file 
cabinets  with  access  only  to  those  with 
a  need  to  know  the  information  to 
perform  their  duties.  Access  to  machine 
readable  data  will  be  limited  to  those 
with  a  need  to  know. 

RETENTION  AND  DISPOSAL: 

Destroy  when  5  years  old  or  when 
superseded  or  obsolete,  whichever  is 
sooner. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief,  Division  of  Technology 
Measurement  and  Strategic  Initiatives, 
Room  5110.  Postal  Square  Building,  2 
Massachusetts  Ave.  NE.  Washington,  DC 
20212. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  mailed  or 
presented  to  the  system  manager  noted 
at  the  address  noted  above. 

RECORD  ACCESS  PROCEDURES: 

As  noted  in  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

As  noted  in  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Application  for  Training  forms  such 
as  DL-101  or  other  application  forms 
BLS  may  designate.  Certificates  of 
course  completion  and  BLS 
management  information  system 
records. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT. 

None. 


DOL/BLS-9 

SYSTEM  NAMES: 

Routine  Administrative  Files. 

SECURITY  CLASSmCATKNH: 

None. 

SYSTEM  location: 

Bureau  of  Labor  Statistics,  Postal 
Square  Building,  2  Massachusetts  Ave. 
NE,  Washington,  DC  20212. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 

system: 

BLS  employees,  BLS  contractors,  and 
visitors  for  longer  than  30  days. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Several  groups  of  records  exist: 
records  containing  tuition  information, 
contractor  ID  card  records,  cardkey 
security  records.  Polaroid  ID  card 
records.  DAS  separations  database 
records,  imprest  fund  records,  visitor 
control  records,  PSB  Phone  system 
records,  facility  service  requests  records. 
Sprint  telephone  card  records  transit 
subsidy  records,  government  credit  card 
records,  and  printing  and  duplications 
records. 

AUTHORfTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301. 

PURPOSE(S): 

To  record  and  track  routine 
administrative  data,  to  maintain 
security,  to  manage  the  facility,  to  plan 
expenditures,  to  maintain  an  employee 
locator  system,  and  to  process  fund 
reimbursement  vouchers. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  on  file  server  with  tape  backup 
capabilities  and  on  personal  computer 
hard  drives  with  floppy  disk  backup. 
Manual  files  are  storeid  in  a  secured  area 
in  locked  file  cabinets. 

retrievabhjty: 

By  individual's  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Authorized  personnel  only.  File 
servers  and  personal  computers  are 


IfUISft 


Federal  Rejrister/Vol.  67,  No.  B7/ Monday,  April  8,  2002 /Notices 


Federal  Register /Vol.  67,  No,  67 /Monday,  April  8,  2002 /Notices 


16857 


located  in  secured  rooms.  Passwords  are 
necessary  to  access  records.  Access 
levels  are  created  within  automated 
systems  to  restrict  unauthorized  access 
to  system  utilities. 

RETENTION  AND  DISPOSAL: 

J  All  records  are  temporary,  usually  one 
to  four  years,  and  disposal  is  based  on 
BLS  records  disposition  schedule  Nl- 
257-88-1  and  the  National  Archives 
and  Records  Administration  (NARA) 
General  Records  Schedule  (GRS) 
Numbers  1^,  6. 11-13,  and  18. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Branch  of  Records  Management 
and  General  Services.  Division  of 
Administrative  Services,  Postal  Square 
Building,  2  Massachusetts  Ave.  NE, 
Washington,  DC  20212. 

NOTIFICATION  PROCEDURE: 

Mail  all  inquiries  or  present  in  writing 
to  System  Manager  at  above  address. 

RECORD  ACCESS  PROCEDURES: 

As  in  notification  procedure. 


CONTESTING  RECORD  PROCEDURES:  ' 

I  As  in  notification  procedure. 

.  RECORD  SOURCE  CATEGORIES: 

BLS  Form  OA-189,  OA-193,  DL  1- 
101,  DL  1-107,  OAM-165.  OA-185, 
SO-68,  and  from  individuals  concerned. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None.  : 


OOL/BLS-10 

SYSTEM  NAME: 

Commissioner's  Correspondence 
Control  System. 

SECURITY  CLASSIFICATION: 

None. 


SYSTEM  location: 

Bureau  of  Labor  Statistics,  Postal 
Square  Building,  2  Massachusetts  Ave. 
NE,  Washington,  DC  20212. 

categories  of  INDIVIDUALS  COVERED  BY  THE 

system: 

i  Individuals  from  whom 
orrespondence  is  received  in  the 
Commissioner's  Office  of  the  Bureau  of 
Labor  Statistics. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  about  correspondence 
and  the  originators  including  the  name 
of  the  sender,  the  subject  of  the 
correspondence,  the  name  of  the 
individual  and  office  instructed  to 
prepare  a  response,  a  control  number, 
dates,  and  related  information. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301. 


PURPOSE(S): 

To  record  the  receipt  of 
correspondence,  to  monitor  the 
handling  of  correspondence,  and  to 
facilitate  a  timely  response  to 
correspondence. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  docimient. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  file  server  with  backup 
tapes. 

retrievabiuty: 

Name,  control  number,  office  assigned 
response,  dates. 

SAFEGUARDS:  ^      , 

Access  by  authorized  personnel  only. 
Passwords  are  used. 

RETENTION  AND  DISPOSAL: 

Dispose  when  5  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Division  of  Management 
Systems,  Postal  Square  Building,  2 
Massachusetts  Ave.  NE,  Washington,  DC 
20212. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  mailed  or 
presented  to  the  system  manager  noted 
at  the  address  listed  above. 

RECORD  ACCESS  PROCEDURES: 

As  noted  in  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

As  noted  in  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Correspondents  and  correspondence 
received  in  the  Commissioner's  Office. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/BLS-11 
SYSTEM  NAME: 

Mainframe  User  ID  Database. 

SECURTTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Electronic  records  stored  on  computer 
at  SunGard  Computer  Center,  Voorhees, 


NJ  and  the  National  Institutes  of  Health, 
Bethesda,  MD.  Access  and  maintenance 
occur  by  remote  terminal  in  the  Postal 
Square  Building,  2  Massachusetts  Ave. 
NE,  Washington,  DC  20212.  Paper  copy 
kept  at  above  address. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

BLS  employees,  BLS  contractors,  state 
agencies  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  name,  ID  to  access 
system,  office  address  and  phone 
number,  and  account  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301 

PURPOSE(S): 

To  assign  and  maintain  ID  numbers  to 
use  NIH  and  Boeing  mainfi^mie 
computers,  to  locate  mainframe  users 
and  to  run  an  accounting  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

None,  except  for  those  universal^ 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENaES: 

None. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Online  in  mainframe  computer  and 
paper  copies. 

retrievabiuty: 

By  any  of  the  fields  listed  under 
Categories  of  Records  in  the  System. 

SAFEGUARDS: 

Access  by  authorized  personnel  only. 
Passwords  are  necessary  for  electronic 
retrieval.  Paper  files  maintained  in 
locked  office. 

RETENTION  AND  DISPOSAL: 

Reviewed  at  the  beginning  of  each 
fiscal  year  to  delete  inactive  IDs  from 
the  previous  year.  Data  files  identified 
for  transfer  to  the  National  Archives  will 
be  transferred  as  specified. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Division  of  Technology  and 
Network  Management,  Postal  Square 
Building,  2  Massachusetts  Ave.  NE, 
Washington,  DC  20212.  ^ 

NOTIFICATION  PROCEDURE: 

Mail  all  inquiries  or  present  in  writing 
to  System  Manager  at  above  address. 

RECORD  ACCESS  PROCEDURES: 

As  in  notification  process.  , 
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CONTESTWG  RECORD  PROCEDURES: 

As  in  notification  process. 

RECORD  SOURCE  CATEGORCS: 

Individuals  concerned. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
Of  THE  ACT: 

None. 
DOUBLS-12 

SYSraiNAME: 

Employee  Acknowledgement  Letter 
Control  System. 

SECURmr  CLAsancATioN: 
None. 

SYSTEM  location: 

Bureau  of  Labor  Statistics,  Postal 
Square  Building.  2  Massachusetts  Ave. 
NE,  Washington.  DC  20212. 

CATEQORKS  OF  MOiWUALS  COVCWD)  Vf  THE 
5VSIEM: 

BLS  employees. 

CATEGOnB  OF  RECORDS  M  THE  SYSTBi: 

Records  include  name,  office  address, 
telephbne  number,  supervisor's  name, 
last  day  of  individual's  first  pay  period, 
region,  cost  center,  date 
acknowledgement  was  signed. 

AUTHOMTV  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

Used  by  BLS  to  monitor  whether 
employees  have  signed  the 
acluiowledgement  letter  regarding  the 
safeguarding  of  confidential 
information. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSrai,  MCLUOMQ  CATEOOMES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  docimient. 

D6CL0SURE  TO  CONSUMER  REPOflTVIG 
AGBtCIES: 

None. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETRKVMQ,  ACCESSMG,  RETAMMQ,  AND 
DISPOSMG  OF  RECOmS  M  THE  SYSTEM: 

STORAGE: 

Electronic  file  server  with  backup 
tapes.  Paper  files  of  the  signed  letters 
are  also  maintained. 

RETMEVABaiTY: 

Name,  date  signed.  Social  Security 
Number,  regional  office. 

SAFEGUARDS: 

Access  by  authorized  personnel  only. 
Passwords  are  used  for  electronic 
system.  Paper  files  are  kept  in  an  office 
which  is  locked  after  working  hours. 


RETENTION  AND  DISPOSAL: 

Destroy  3  years  after  employee  is 
transferred  or  released  from  government 
service. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Division  of  Management 
Systems,  Postal  Square  Building,  2 
Massachusetts  Ave.  NE,  Washington,  DC 
20212. 

NOTVKATION  PROCEDURE: 

Inquiries  should  be  mailed  or 
presented  to  the  system  manager  noted 
at  the  address  noted  above. 

RECORD  ACCESS  PROCEDURES: 

As  noted  in  notification  procedure. 

coMTESTViG  RKono  pnocawRes: 
As  noted  in  notification  procedure. 

RKORD  SOURCE  CATEOORKS: 

Employees  who  signed 
acknowledgement  letters. 

SYSTEMS  EXaiPTED  FROM  CERTAM  PROVnONS 
OF  THE  ACT. 

None. 
DOUBLS-13 
SYSTEM  NAME: 

National  Longitudinal  Survey  of 
Youth  1979  (NLSY79)  Database. 

SECURITY  CLASSnCATMN: 

None. 

SYSTEM  location: 

National  Opinion  Research  Center 
(NORC);  University  of  Chicago,  1155  E. 
60th  Street,  Chicago,  IL  60637. 

CATEQORES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

A  sample  of  the  general  population 
who  were  ages  14-21  on  Diecember  31, 
1978  (referred  to  as  respondents),  with 
over  representation  of  blacks,  Hispanics, 
poor  whites,  and  persons  serving  in  the 
military. 

CATEQORES  OF  RECORDS  M  THE  SYSTEM: 

Records  include,  but  are  not  limited 
to,  name.  Social  Security  Number, 
control  number,  marital  history, 
education,  job  history,  unemployment 
history,  military  service,  training 
history,  fertility/family  planning,  child 
health  history,  alcohol  use,  drug  use, 
reported  police  contacts,  anti-social 
behavior,  assets  and  income,  school 
records,  Goveriunent  assistance  program 
participation,  childhood  residence, 
child  development  outcomes, 
expectations,  history  of  parent/child 
relationship,  time  use,  time  spent  on 
child  care  and  household  chores, 
immigration  history,  and  Armed 
Services  Vocational  Aptitude  Battery 
scores. 


AUTHORITY  FOR  HAMTBMNCE  OF  THE  SYSTEM: 
29  U.S.C.  Sec  2. 

PURPOSE(S): 

To  serve  a  variety  of  policy-related 
research  interests  concerning  the  labor 
market  problems  of  youth.  Data  are  used 
for  studies  such  as  (but  not  limited  to): 
Diffiision  of  useful  information  on  labor, 
examination  of  employment  and 
training  programs,  understanding  labor 
markets,  guiding  military  manpower 
and  measuring  the  effect  of  military 
service,  analysis  of  social  indicators  and 
measuring  parental  and  child  inputs 
and  outcomes. 


ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCUIOaiQ  CATEQORES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

The  Bureau  of  Labor  Statistics  may 
release  records  to  the  National  Opinion 
Research  Center  (NORC)  and/or  Ohio 
State  University  to  compile  data  which 
are  not  individually  identifiable  for  use 
by  the  general  pubUc  and  Federal 
agencies  who  are  conducting  labor  force 
research.  Under  written  agreement  to 
protect  the  confidentiality  and  security 
of  identifying  information,  BLS  may 
provide  potentially  identifying 
geographic  information  to  researchers  to 
conduct  specific  research  projects 
which  further  the  mission  and  functions 
of  BLS.  The  records  also  may  be 
disclosed  where  required  by  law.  Items 
3, 4,  7,  8. 9, 10,  and  11  listed  in  the 
General  Prefatory  Statement  to  this 
document  are  not  applicable  to  this 
system  of  records. 

DISCLOSURE  TO  CONSUMER  REPORTMG 
AQBtOES: 

None. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMG,  ACCESSMG,  RETAMMG,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Files  are  stored  electronically  and  on 
paper. 

retrcvabnjty: 
Name  or  Control  Number. 

SAFEGUARDS: 

Access  by  authorized  personnel  only. 
Computer  security  safeguards  are  used 
for  electronically  stored  data  and  locked 
locations  for  paper  files. 

RETENTION  AND  DISPOSAL: 

Permanent.  Transfer  a  copy  of  the 
data  files,  together  with  the 
documentation,  to  the  National 
Archives  when  the  data  are  made 
available  to  the  public. 

SYSTEM  HANAQER(S)  AND  ADDRESS: 

Program  Manager,  NLS  Youth  1979 
Cohort  Study,  Office  of  Employment 
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and  Unemployment  Statistics,  Room 
4945,  Postal  Square  Building,  2 
Massachusetts  Ave.,  NE.  Washington. 
DC  20212. 

NOTIFICATION  PROCEDURE: 

Mail,  or  present  in  writing,  all 
inquiries  to  the  System  Manager  at  the 
above  address. 

RECORD  ACCESS  PROCEDURES: 

I  As  in  notification  procedure. 

CONTESTMG  RECORD  procedures: 

.    I  As  in  notification  procedure. 

record  source  CATEGORCS: 

Individuals  concerned. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVBIONS 
OF  THE  ACT: 

I  None. 


DOL/M.S-14 

SYSTEM  name: 

BLS  Behavioral  Science  Research 
Laboratory  Project  Files. 

SECURITY  classification: 

I  None. 


SYSTEM  location: 

Bureau  of  Labor  Statistics,  National 
Office. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individual  respondents  who 
participate  in  studies. 

CATEGORES  OF  RECORDS  M  THE  SYSTEM: 

Records  include  respondent's  name, 
name  of  study,  biographic/personal 
information  on  the  respondent,  and  test 
results  and  observations. 

AUTHORnr  FOR  MAMTENANCE  OF  THE  SYSTBi: 
29U.S.C.  2. 

PURPOSE(S): 

I  Biographic/personal  information  is 
iised  by  BLS  to  select  participants  for 
studies.  Test  results  and  observations 
are  used  by  BLS  to  better  understand  the 
behavioral  and  psychological  processes 
ot  individuals,  as  they  reflect  on  the 
accuracy  of  BLS  information  collections. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

I  None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document 
with  the  following  limitations:  The 
Routine  Uses  listed  at  paragraphs  3,4, 
7,  8,  9.  and  11  in  the  General  Prefatory 
Statement  to  this  document  are  not 
applicable  to  this  system  of  records.  The 


records  also  may  be  disclosed  where 
required  by  law. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETMEVMO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  files,  and  some  electronic  files 
stored  on  magnetic  disks  and/or  video 
tap^. 

retrevabuty: 
Respondent  name  and  study  title. 

SAFEGUARDS: 

Available  to  authorized  personnel 
only.  Files  are  kept  in  locked  offices. 

RETENTION  AND  DBPOSAL: 

One  to  three  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Behavitwal  Sciences 
Research  Center.  Office  of  Research  and 
Evaluation.  Postal  Square  Building.  2 
Massachusetts  Ave..  NE.  Washington, 
DC  20212. 

NOTIFICATION  PROCEDURE: 

Mail  all  inquiries  or  present  in  writing 
to  System  Manager  at  d>ove  address. 

RECORD  ACCESS  PROCEDURES: 

As  in  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

As  in  notification  procedure. 

RECORD  SOURCE  CATEGORES: 

Individual  respondents. 

SYSTEMS  EXEIH>TED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/BLS-17 

SYSTEM  NAME: 

National  Longitudinal  Survey  of 
Youth  1997  (NLSY97)  Database. 

SECURITY  CLASSnCATION: 

None. 

SYSTEM  LOCATION: 

National  Opinion  Research  Center 
(NORC),  University  of  Chicago,  1155  E. 
60th  Street,  Chicago,  IL  60637. 

CATEGORIES  OF  MDMOUALS  COVERED  BY  THE 
SYSTBi: 

A  sample  of  the  general  population 
who  were  ages  12-16  on  December  31, 
1996  (referred  to  as  respondents),  with 
over  representation  of  blacks,  Hispanics, 
and  disabled  students. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include,  but  are  not  limited 
to,  name.  Social  Security  Number, 
control  number,  marital  history, 
education,  job  history,  imemplojrment 
history,  military  service,  training 
history,  fertility/family  planning,  child 
health  history,  alcohol  use,  drug  use, 
reported  police  contacts,  anti-social 
behavior,  assets  and  income,  school 
records.  Government  assistance  program 
participation,  childhood  residence, 
child  development  outcomes, 
expectations,  history  of  parent/child 
relationship,  time  use,  time  spent  on 
child  care  and  household  chores, 
immigration  history,  and  Armed 
Services  Vocational  Aptitude  Battery 
scores. 

AUTHORITY  FOR  MAMTBIANCE  OF  THE  SYSTEM: 

29  U.S.C.  Sec.  2. 

PURPOSE(S): 

To  serve  a  variety  of  policy-related 
research  interests  concerning  the 
school-to-work  transition  and  the  labor 
market  problems  of  youth.  Data  are  used 
for  studies  such  as  (but  not  limited  to): 
diffiision  of  useful  information  on  labor, 
examination  of  emplojonent  and 
training  programs,  understanding  labor 
markets,  analysis  of  social  indicators, 
measuring  parental  and  child  input  and 
outcomes,  norming  the  Department  of 
Defense  Armed  Services  Vocational 
Aptitude  Battery  in  its  computerized 
adaptive  form,  and  creation  of  norms  for 
the  Department  of  Defense  Interest 
Measure. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMG  CATEGORES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

The  Bureau  of  Labor  Statistics  may 
release  records  to  the  National  Opinion 
Research  Center  (NORC)  and/or  Ohio 
State  University  to  compile  data  which 
are  not  individually  identifiable  for  use 
by  the  general  public  and  Federal 
agencies  who  are  conducting  labor  force 
research.  Under  written  agreement  to 
protect  the  confidentiality  and  security 
of  identifying  information,  BLS  may 
provide  potentially  identifying 
geographic  information  to  researchers  to 
conduct  specific  research  projects 
which  further  the  mission  and  functions 
of  BLS.  The  records  also  may  be 
disclosed  where  required  by  law.  Items 
3,  4,  7,  8.  9. 10,  and  11  listed  in  the 
General  Prefatory  Statement  to  this 
document  are  not  applicable  to  this 
system  of  records. 

DISCLOSURE  TO  CONSUMER  REPORTMG 
AGENOES: 

None. 
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POUCIES  AND  PRACTICES  FOR  STORING, 
RFTRtEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Files  are  stored  electronically  and  on 
paper. 

retmevabiuty: 
Name  or  Control  Number. 

SAFEGUARDS: 

Access  by  authorized  personnel  only. 
Computer  security  safeguards  are  used 
for  electronically  stored  data,  and 
locked  locations  for  paper  files. 

RETENTION  AND  DISPOSAL: 

Permanent.  Transfer  a  copy  of  the 
data  files,  together  with  the 
docimientation,  to  the  National 
Archives  when  the  data  are  made 
available  to  the  public. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Program  Manager,  NLS  Youth  1997 
Cohort  Study,  Office  of  Employment 
and  Unemployment  Statistics.  Postal 
Square  Building.  2  Massachusetts  Ave., 
NE,  Washington,  DC  20212. 

NOTIFICATION  PROCEDURE: 

Mail,  or  present  in  writing,  all 
inquiries  to  the  System  Manager  at  the 
above  address. 

RECORD  ACCESS  PROCEDURES: 

As  in  notification  procediwe. 

CONTESTVIG  RECORD  PROCEDURES: 

As  in  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Individuals  concerned. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

None. 
DOUBLS-18 

SYSTEM  NAME: 

Postal  Square  Building  Parking 
Management  Records. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Biu«au  of  Labor  Statistics,  Postal 
Square  Building,  2  Massachusetts.  Ave. 
NE.  Washington,  DC  20212. 

CATEQORKS  OF  MDIV1DUALS  COVERED  BY  THE 

system: 

All  individuals  assigned  or  applying 
for  assignment  of  parking  privileges  in 
the  Postal  Square  Building.  Washington, 
DC. 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

This  system  includes  the  following 
information  on  all  individuals  assigned 


or  applying  for  parking  privileges  in  the 
Postal  Square  Building:  Name  of  driver 
and  rider(s);  office  building  and  room 
number;  office  telephone  number; 
employing  agency  home  address 
including  city,  State  and  zip  code; 
federal  service  computation  date; 
handicap  certification;  automobile 
license  numbers,  make  and  year  of  car. 
permit  number  (if  assigned  parking 
privileges);  category  of  assignments,  and 
estimated  times  of  arrival  and  departure, 
office  location;  and  whether  the 
applicant  is  in  or  out  of  the  zone  of 
special  consideration. 

AUTNORrrr  for  maintenance  of  the  system: 

5  U.S.C.  301. 

PURPOSE(S): 

The  information  is  used  by  the  Bureau 
of  Labor  Statistics  in  the  administration 
of  the  Postal  Square  Building  parking 
and  car  pool  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Disclosure  of  information  may  be 
made  to  other  government  agencies  to 
compare  names  of  car  pool  members. 
For  verification  and,  as  a  service  to  car 
pool  seekers,  the  name  of  each  driver 
and  rider  and  permit  number;  his  or  her 
office  telephone  number  and  address; 
and  his  or  her  home  city,  state  and  zip 
code,  will  be  displayed  within  BLS 
facilities  and  on  automated  information 
systems  including  the  Intranet. 
Information  may  be  provided  to  other 
applicants  or  listed  members  of  the 
carpool,  their  supervisors,  or  their 
administrative  personnel/timekeepers  in 
order  to  confirm  information  provided 
on  the  application. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  T>IE  SYSTEM: 

STORAGE: 

Manual  files  are  stored  in  a  locked  file 
cabinet.  Computer  records  are  stored  on 
diskettes,  on  personal  computer  hard 
drives,  and  on  the  BLS  wide-area 
network. 

retrcvabnjty: 

Records  may  be  filed  and  retrieved  by 
name  or  permit  number  or  other 
information  in  the  System  as  needed. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  is 
limited  to  personnel  whose  official 
duties  require  access.  The  information 
in  automated  systems  is  protected  from 


unauthorized  access.  Written 
application  data  are  placed  in  locked 
file  cabinets. 

RETENTION  AND  DISPOSAL: 

Paper  records  and  the  database  are 
destroyed  three  (3)  months  after  the 
return  of  the  credentials  to  the  issuing 
office. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Division  of  Administrative 
Services,  2  Massachusetts  Ave.,  NE., 
Washington,  DC  20212. 

NOTVICATION  procedure: 

Access  to  these  records  may  be 
obtained  by  request  in  writing  to:  Chief, 
Division  of  Administrative  Services,  2 
Massachusetts  Ave.,  NE.,  Washington, 
DC  20212., 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  records  should  contact  the 
appropriate  office  listed  in  the 
notification  procedure  section. 
Individuals  must  furnish  the  name  for 
the  record  they  wish  to  access. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  the  records  should 
contact  the  official  at  the  address 
specified  under  notification  procedures 
above  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested. 

RECORD  SOURCE  CATEGORIES:  ^ 

Individuals  concerned  and  from 
information  provided  by  parking 
applicants  on  Form  DL  1-127, 
Application  for  Parking  Assignment  and 
OA-205  BLS  Application  for  Parking 
Permit. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT 

None. 
DOL/BLS-19 
SYSTEM  NAME: 

Customer  Information  Files. 

SECURITY  CLASSIFICATION: 

None.  - 

SYSTEM  location: 

Offices  in  the  Bureau  of  Labor 
Statistics  (BLS)  at  the  National  Office 
and  in  each  of  the  BLS  Regional  Offices. 

CATEGORES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  (customers)  requesting 
BLS  information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  necessary  to  satisfy 
customer  requests  and  enhance  service 
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to  customers.  Depending  on  the  nature 
of  the  request,  may  include  (but  is  not 
limited  to)  name,  title,  occupation, 
mailing  address,  telephone  and  fax 
niunbers,  Internet  Protocol  (LP.) 
addresses,  material  requested,  consent 
forms,  E-Mail  addresses  and  dates. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301. 

PURPOSE(S): 

To  enhance  customer  service  by 
improving  the  availability  of  BLS 
information  on  automated  systems;  to 
facilitate  sending  information  about  new 
data  products  to  customers  with 
corresponding  interests;  to  provide 
usage  statistics  associated  with  the  BLS 
public  access  Internet  site,  and  to 
provide  a  frame  &t)m  which  to  select  an 
unbiased  sample  of  customers  for 
customer  service  surveys.  Maintainiiig 
the  names,  addresses,  etc.  of  customers 
requesting  BLS  data/publications  will 
enable  BLS  to  streamline  the  process  for 
handling  subsequent  customer  inquiries 
and  requests  by  eliminating  duplicative 
gathering  of  mailing  information. 
Internet  Protocol  (IP)  addresses  will  be 
used  only  to  calculate  general  usage 
statistics;  the  addresses  themselves  will 
be  discarded. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  docmnent. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AQENOES: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVmG,  ACCESSMG.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Files  are  stored  electronically  and/or 
on  paper. 

RETRIEVABNJTY: 

By  name,  telephone  or  fax  number 
(including  the  telephone  number  from 
which  the  customer  dials),  or  other 
identifying  information  in  the  System. 

SAFEGUARDS: 

Access  by  authorized  personnel  ordy. 
Computer  security  safeguards  are  used 
for  electronically  stored  data  and  locked 
locations  for  paper  files. 

RETENTION  AND  DISPOSAL: 

Current  customer  information  service 
files  are  updated  as  required  and  are 
destroyed  when  three  (3)  months  old  or 
when  no  longer  needed. 


SYSTEM  MANA6ER(S)  AND  ADDRESS: 

Associate  Commissioner  for 
Publications  and  Special  Studies,  Postal 
Square  Building,  2  Massachusetts  Ave., 
NE,  Washington,  DC  20212. 

Associate  Commissioner  for  Field 
Operations,  Postal  Square  Building,  2 
Massachusetts  Ave.,  NE,  Washington, 
DC  20212. 

Chief,  Division  of  Data  Dissemination 
Systems,  Postal  Square  Building,  2 
Massachusetts  Ave.,  NE.,  Washington, 
DC  20212. 

NOTIFICATION  PROCEDURE: 

Mail,  or  present  in  writing,  all 
inquiries  to  the  System  Managers  at  the 
above  addresses. 

RECORD  ACCESS  PROCEDURES: 

As  in  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

As  in  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Individuals  concerned. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUBLS-20 
SYSTEM  NAME: 

Fellowship  Applicants  and  Recipients 
Files. 

SECURmr  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Offices  in  the  Bureau  of  Labor 
Statistics  (BLS)  National  Office. 

CATEGORIES  OF  INDMOUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  and  recipients  of 
fellowship  awards  (e.g.,  Fellows  in  the 
American  Statistical  Association/ 
National  Science  Foimdation/BLS 
Fellowship  Program),  who  are  not 
Federal  employees  but  are  assigned  to 
work  with  BLS  staff  and/or  BLS  non- 
public data  files. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  the  individual's 
name,  Social  Security  Nimiber,  school 
transcripts,  work  address  and  telephone 
number,  home  address  and  telephone 
number,  and  biographical  information; 
applications,  research  proposals,  and 
related  papers;  test  results,  and  other 
documents  such  as  correspondence  with 
the  individual. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 


PURPOSE(S): 

To  assure  that  the  appropriate  records 
on  fellowship  awards  are  maintained 
and  are  available  for  official  use. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

None,  except  for  those  imiversal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  docxmient. 

DISCLOSURE  TO  CONSUMER  REPORTMG 
AGENOES: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  B4  THE  SYSTEM: 

STORAGE: 

Files  are  stored  electronically  and  on 
paper. 

retrievabhjty: 
By  name. 

SAFEGUARDS: 

Access  by  authorized  personnel  only. 
Computer  security  safeguards  are  usied 
for  electronically  stored  data,  and 
lockediocations  for  paper  files. 

RETENTION  AND  disposal: 

These  records  are  permanent.  Records 
are  transferred  to  the  Federal  Records 
Center  when  five  (5)  years  old.  They  are 
offered  to  NARA  in  ten  (10)  year  blocks, 
when  the  most  recent  record  is  twenty 
(20)  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Commissioner  for  Survey 
Methods  Research,  Postal  Square 
Building,  2  Massachusetts  Ave.  NE, 
Washington,  DC  20212. 

NOTIFICATION  PROCEDURE: 

Mail,  or  present  in  vtrriting,  all 
inquiries  to  the  System  Manager  at  the 
above  address. 

RECORD  ACCESS  PROCEDURES: 

As  in  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

As  in  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Individuals  concerned;  from 
references,  the  Education  Testing 
Service,  educational  institutions 
supplying  transcripts,  review  records; 
and  administrative  data  developed 
during  the  selection  process  and/or 
award  tenure. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
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DOUOCFO-1 

SYSTEM  name: 

Attendance,  Leave,  and  Payroll  File. 

SECUMTY  CLASSIFICA-nON: 

None. 

SYSTEM  location: 

A.  All  Departmental  component 
offices  in  Washington  DC. 

B.  All  Departmental  component 
offices  in  the  Regions  and  Areas. 

C.  Timekeepers. 

D.  Offices  of  the  Chief  Financial 
Officer. 

CATEQOMCS  OF  INOIVnUALS  COVERED  BY  THE 
SYSTEM: 

Department  of  Labor  employees. 

CATEOOMES  Of  REC0iM>S  M  THE  SYSTEM: 

Name,  social  security  nimiber  and 
employee  number,  grade,  step,  and 
salary,  transit  subsidies,  organization 
(code),  retirement  or  FICA  data  as 
applicable.  Federal,  State,  and  local  tax 
deductions,  as  appropriate.  IRS  tax  lien 
data,  commerciaJ  garnishment,  child 
support,  authorization  forms  for  savings 
bond  and  charity  deductions; 
authorization  forms  for  regular  and 
optional  government  life  insurance 
deduction(s),  health  insiuance 
deduction  and  plan  or  code;  cash  award 
data;  jury  duty  data,  military  leave  data, 
pay  differentials,  authorization  forms  for 
labor  imion  dues  deductions,  allotments 
by  type  and  amount.  Thrift  Savings  Plan 
contributions,  financial  institution  code 
and  employee  accoimt  number,  leave 
status  and  leave  data  of  all  types 
(including  annual,  compensatory,  jury 
duty,  maternity,  military,  retirement, 
disability,  sick,  transferred,  donated, 
and  without  pay),  time  and  attendance 
records,  including  flexitime  log  sheets 
indicating  number  of  regular,  overtime, 
holiday,  Sunday,  and  other  hours 
worked,  pay  period  niunber  and  ending 
date,  cost  of  living  allowances,  co-owner 
and/or  beneficiary  of  bonds,  marital 
status,  number  of  dependents,  mailing 
address,  "Notification  of  Personnel 
Action",  and  claims  by  the  employee  for 
overtime,  for  back  wages  and  for 
waivers.  Consumer  credit  reports  of 
individuals  indebted  to  the  United 
States,  correspondence  to  and  from  the 
debtor,  information  or  records  relating 
to  the  debtor's  current  whereabouts, 
assets,  liabilities,  income  and  expenses, 
debtor's  personal  financial  statements 
and  other  information  such  as  the 
nature,  amoimt  and  history  of  a  debt 
owed  by  an  individual  covered  by  this 
system,  and  other  records  and  reports 
relating  to  the  implementation  of  the 
Debt  Collection  Act  of  1982,  as  amended 
by  the  Debt  Collection  Improvement  Act 


of  1996,  including  any  investigative 
reports  or  administrative  review 
matters.  The  individual  records  listed 
herein  are  included  only  as  pertinent  or 
applicable  to  the  individual  employee. 

NolK  Sign-in  and  sign-out  records  are  filed 
chronologically  and  are  not  part  of  this 
system. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
31  U.S.C.  66(A). 

PURP08E(S): 

In  compliance  with  principles  and 
standards  prescribed  by  the  Comptroller 
General,  this  system  manages  the 
Department  of  Labor's  compensation 
and  benefits  processing,  accounting,  and 
reporting.  The  system  provides  control 
procedures  and  systems  to  assure  the 
complete  and  timely  processing  of  input 
documents  and  output  reports  necessary 
to  update  and  maintain  the 
Department's  Interactive  Payroll 
System. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  In  addition  to  the  general  prefatory 
routine  uses,  transmittal  of  data  to  the 
U.S.  Treasury  to  effect  issuance  of 
paychecks  or  electronic  fund  transfers 
(EFT)  to  employees  and  distribution  of 
pay  according  to  employee  directions 
for  savings  bonds,  allotments  to 
financial  institutions,  and  other 
authorized  purposes.  Transmittal  of 
Thrift  Savings  Plan  data  to  the  Thrift 
Savings  Board  to  effect  contributions  to 
the  Thrift  Savings  Plan.  Tax 
withholding  data  sent  to  the  Internal 
Revenue  Service  and  appropriate  State 
and  local  taxing  authorities,  FICA 
deductions  to  the  Social  Security 
Administration,  information  concerning 
dues  deductions  to  labor  unions, 
withholdings  for  health  insurance  to 
insurance  carriers  and  the  Office  of 
Personnel  Management,  charity 
deductions  to  agents  of  charitable 
institutions,  annual  W-2  statements  to 
taxing  authorities  and  the  individual, 
and  transmittal  of  computer  tape  data  to 
appropriate  State  and  local  governments 
for  their  benefits  matching  projects. 
Transmittal  of  employee's  name,  social 
security  nimiber,  salary  history  to  state 
unemployment  insurance  agencies  in 
order  to  facilitate  the  processing  of  state 
unemployment  insurance  claims  for 
DOL  employees. 

B.  Pursuant  to  section  13  of  the  Debt 
Collection  Act  of  1982,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996,  the  name.  Social  Security 
Number,  address(es).  telephone 
number(s).  and  nature,  amount  and 
history  of  the  debt  of  a  current  or  former 


employee  may  be  disclosed  to  private 
collection  agencies  for  the  purpose  of 
collecting  or  compromising  a  debt 
existing  in  this  system. 

C.  Department  of  Justice  and  General 
Accounting  Office:  Information  may  be 
forwarded  to  the  General  Accounting 
Office  and/or  the  Department  of  Justice 
as  prescribed  in  the  Joint  Federal  Claims 
Collection  Standards  (4  CFR  Chapter  II). 
When  debtors  fail  to  make  payment 
through  normal  collection  routines,  the 
files  are  analyzed  to  determine  the 
feasibility  of  enforced  collection  by 
referring  the  cases  to  the  Department  of 
Justice  for  litigation. 

D.  Other  Federal  Agencies: 
Pursuant  to  sections  5  and  10  of  the 

Debt  Collection  Act  of  1982,  as  amended 
by  the  Debt  Collection  Improvement  Act 
of  1996,  information  relating  to  the 
implementation  of  the  Debt  Collection 
Act  of  1982  may  be  disclosed  to  other 
Federal  Agencies  to  effect  salary  or 
administrative  offsets,  or  for  other 
purposes  connected  with  the  collection 
of  debts  owed  to  the  United  States. 

E.  Internal  Revenue  Service: 

(1)  Information  contained  in  the 
system  of  records  may  be  disclosed  to 
the  Internal  Revenue  Service  to  obtain 
taxpayer  mailing  addresses  for  the 
purpose  of  locating  such  taxpayer  to 
collect,  compromise,  or  write-off  a 
Federal  claim  against  the  taxpayer. 

(2)  Records  from  this  system  of 
records  may  be  disclosed  to  the  Internal 
Revenue  Service  for  the  purpose  of 
offsetting  a  Federal  claim  firom  any 
income  tax  refund  that  may  be  due  to 
the  debtor. 

(3)  Information  may  be  disclosed  to 
the  bitemal  Revenue  Service  concerning 
the  discharge  of  an  indebtedness  owed 
by  an  individual. 

F.  Records  from  this  system  of  records 
may  be  disclosed  to  the  Defense 
Manpower  Data  Center — Department  of 
Defense  and  the  United  States  Postal 
Service  to  conduct  computer  matching 
programs  for  the  purpose  of  identifying 
and  locating  individuals  who  are 
receiving  Federal  salaries  or  benefit 
payments  and  are  delinquent  in  their 
repayment  of  debts  owed  to  the  United 
States  Government  under  certain 
programs  administered  by  the  United 
States  Department  of  Labor  in  order  to 
collect  debts  under  the  provisions  of  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365)  by  voluntary  repayment,  or  by 
salary  or  administrative  offset 
procedures. 

G.  The  names,  social  security 
numbers,  home  addresses,  dates  of 
birth,  dates  of  hire,  quarterly  earnings, 
employer  identifying  information,  and 
State  of  hire  of  employees  may  be 
disclosed  to  the  Office  of  Child  Support 


\ 


Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services  for  the 
purpose  of  locating  individuals  to 
establish  paternity,  establishing  and 
modifying  orders  of  child  support, 
identifying  sources  of  income,  and  for 
other  child  support  enforcement  actions 
as  required  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  (Welfare  Reform  law. 
Pub.  L.  104-193). 

H.  A  record  from  this  system  of 
records,  reflecting  the  employee's  transit 
subsidy,  may  be  disclosed  to  other 
governmental  agencies  for  purposes  of 
comparing  transit  subsidy  recipients 
and  car  pool  applicants. 

D6CLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Tha  amount,  status,  and  history  of 
overdue  debts;  the  name  and  address, 
taxpayer  identification  number  (SSN), 
and  other  information  necessary  to 
establish  the  identity  of  a  debtor,  the 
agency  and  program  under  which  the 
claim  arose,  are  disclosed  pursuant  to  5 
U.S.C.  552a(b)(12)  to  consvuner 
reporting  agencies  as  defined  by  section 
603(f)  of  the  Fair  Credit  Reporting  Act 
(15  U.S.C.  1681a(f)),  in  accordance  with 
section  3(d)(4)(A)(ii)  of  the  Federal 
Claims  Collection  Act  of  1966,  as 
amended  (31  U.S.C.  3711(f))  for  the 
purpose  of  encouraging  the  repayment 
of  an  overdue  debt. 

POLICIES  AND  PRACTKES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  and  machine-readable  files. 

retrievability: 
I  By  name  and  SSN. 

SAFEGUARDS: 

Personnel  screening  and  locked 
storage  equipment. 

RETENTION  AND  DISPOSAL: 

Retained  for  fifty-six  (56)  years. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Accounting  and 
Payment  Services,  Office  of  the  Chief 
Financial  Officer,  Department  of  Labor, 
200  Constitution  Ave,  NW,  Washington, 
DC  20210. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  mailed  or 
pnresented  to  the  system  manager  noted 
at  the  addresses  listed  above. 

RECORD  ACCESS  PROCEDURES: 

I  A  request  for  access  shall  be 
»ldressed  to  the  system  manager  at  the 
address  listed  above.  Individuals  must 


furnish  their  name  and  address  for  their 
records  to  be  located  and  identified: 
a.  Name  and  address. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Employees,  supervisors,  timekeepers, 
official  personnel  records,  the  IRS, 
consumer  credit  reports,  personal 
financial  statements,  correspondence 
with  the  debtor,  records  relating  to 
hearings  on  the  debt,  and  from  other 
DOL  systems  of  records. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  act: 

None. 
DOL/OCFO-2 

SYSTEM  NAME: 

Department  of  Labor  Accoimting  and 
Related  Systems. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

A.  All  Departmental  component 
offices  in  Washington  DC: 

B.  All  Departmental  component 
offices  in  the  Regions  and  the  Areas. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  who  receive  or  who  owe 
a  payment  from  agency/regional 
financial  offices.  Persons  receiving 
payments  include,  but  are  not  limited 
to:  Employees,  vendors,  travelers  on 
official  business,  grantees,  contractors, 
consultants,  and  recipients  of  loans  and 
i  scholarships.  Persons  owing  monies 
include,  but  are  not  limited,  to  persons 
who  have  been  overpaid  and  who  owe 
DOL  a  refund  and  persons  who  have 
received  from  DOL  goods  or  services  for 
which  there  is  a  charge  or  fee  (e.g.. 
Freedom  of  Information  Act  requesters). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  identification  number 
(Taxpayer  Identification  Number  or       ^ 
other  identifying  number),  address, 
piupose  of  payment,  accounting 
classification,  amount  to  be  paid,  and 
amount  paid. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

These  records  are  an  integral  part  of 
the  accoimting  systems  at  principal 
operating  components,  agency  regional 
offices  and  specific  area  locations.  The 
records  are  used  to  keep  track  of  all 
payments  to  individuals,  exclusive  of 


salaries  and  wages,  based  upon  prior 
entry  into  the  systems  of  the  official 
commitment  and  obligation  of 
government  funds.  When  an  individual 
is  to  repay  funds  advanced  as  a  loan  or 
scholarship,  etc.,  the  records  will  be 
used  to  establish  a  receivable  record  and 
to  track  repayment  status.  In  event  of  an 
overpayment  to  an  individual,  the 
record  is  used  to  establish  a  receivable 
record  for  recovery  of  the  amount 
claimed.  The  records  are  also  used 
internally  to  develop  reports  to  the 
Internal  Revenue  Service  and  applicable 
state  and  local  taxing  officials  of  taxable 
income.  This  is  a  Department-wide 
notice  of  payment  and  collection 
activities  at  all  locations  listed  under 
system  locations. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUDING  CATEOORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Transmittal  of  the  records  to  the  I 
U.S.  Treasury  to  effect  issuance  of 
payments  to  payees. 

B.  Pursuant  to  section  13  of  the  Debt 
Collection  Act  of  1982,  the  name, 
address(es),  telephone  nimiber(s),  social 
security  number,  and  nature,  amount 
and  history  of  debts  of  an  individual 
may  be  disclosed  to  private  debt 
collection  agencies  for  the  purpose  of 
collecting  or  compromising  a  debt 
existing  in  this  system. 

C.  Information  may  be  forwarded  to 
the  Department  of  Justice  as  prescribed 
in  the  Joint  Federal  Claims  Collection 
Standards  (4  CFR  Chapter  II)  for  the 
purpose  of  determining  the  feasibility  of 
enforced  collection,  by  referring  the 
cases  to  the  Department  of  Justice  for 
litigation. 

D.  Pursuant  to  sections  5  and  10  of  the 
Debt  Collection  Act  of  1982,  information 
relating  to  the  implementation  of  the 
Debt  Collection  Act  of  1982  may  be 
disclosed  to  other  Federal  Agencies  to 
effect  salary  or  administrative  offsets. 

E.  Information  contained  in  the 
system  of  records  may  be  disclosed  to 
the  Internal  Revenue  Service  to  obtain 
taxpayer  mailing  addresses  for  the 
purpose  of  locating  such  taxpayer  to 
collect,  compromise,  or  write  off  a 
Federal  claim  against  the  taxpayer. 

F.  Information  may  be  disclosed  to  the 
Internal  Revenue  Service  concerning  the 
discharge  of  an  indebtedness  owed  by 
an  individual. 

H.  Information  will  be  disclosed: 

1.  To  credit  card  companies  for  billing 
purposes; 

2.  To  other  Federal  agencies  for  travel 
management  purposes; 

3.  To  airlines,  hotels,  car  rental 
companies  and  other  travel  related 
companies  for  the  purpose  of  serving 
the  traveler.  This  information  will 
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generally  include  the  name,  phone 
number,  addresses,  charge  card 
information  and  itineraries. 

4.  To  state  and  local  taxing  officials 
informing  them  of  taxable  income. 

DISCtOSURE  TO  CONSUMER  REPORTINQ 
AQENOES: 

The  amoimt,  status,  and  history  of 
overdue  debts;  the  neune  and  address, 
taxpayer  identification  number  (SSN), 
and  other  information  necessary  to 
establish  the  identity  of  a  debtor,  the 
agency  and  program  luider  which  the 
claim  arose,  are  disclosed  pursuant  to  5 
U.S.C.  552a(b)(12)  to  consumer 
reporting  agencies  as  defined  by  section 
603(f)  of  the  Fair  Credit  Reporting  Act 
(15  U.S.C.  lQ81a(f)).  in  accordance  with 
section  3(d)(4)(A)(ii)  of  the  Federal 
Claims  Collection  Act  of  1966,  as 
amended  (31  U.S.C.  3711(f))  for  the 
purpose  of  encouraging  the  repayment 
of  an  overdue  debt. 

Note:  Debts  incurred  by  use  of  the  official 
travel  charge  card  are  personal  and  the 
charge  card  company  may  report  account 
information  to  credit  collection  and  reporting 
agencies. 

POUCtES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  cabinets. 
Computer  records  within  a  computer,  its 
attached  equipment  or  some  magnetic 
form. 

RETRIEV  ABILITY: 

This  varies  according  to  the  particular 
operating  accounting  system  within  the 
Operating  Division.  Agency  and 
Regional  Office.  Usually  the  hard  copy 
dociunent  is  retrieved  by  name  within 
accounting  classification.  Computer 
records  may  be  retrieved  by  social 
security  number  and  voucher  number  or 
on  any  field  in  the  record. 

SAFEGUARDS: 

Records  stored  in  lockable  file 
cabinets  or  secured  rooms. 
Computerized  records  protected  by 

password  system. 

RETENTION  AND  DISPOSAL: 

Records  are  purged  from  automated 
files  once  the  accoimting  purpose  has 
been  served;  printed  copy  and  manual 
documents  are  retained  and  disposed  of 
after  six  years  and  three  months. 
Generally,  on  the  accoimting  side, 
information  is  kept  until  at  least  the 
employee  has  left  the  Department,  and 
perhaps  longer,  until  all  existing  activity 
for  the  employee  is  closed  out. 
Generally,  on  the  payroll  side,  the 
information  stays  on  the  Master 
Employee  Record  imtil  the  retirement 


has  been  reconciled  for  the  year  in 
which  the  employee  has  left. 

SYSTEirMANAQER(S)  AND  AOORESS: 

Director.  Office  of  Accounting  and 
Payment  Services.  Office  of  the  Chief 
Financial  Officer.  Department  of  Labor. 
200  Constitution  Avenue,  NW. 
Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  mailed  or 
presented  to  the  system  manager  noted 
at  the  address  listed  above. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  shall  be 
addressed  to  the  system  manager  at  the 
address  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  employees,  other  DOL 
systems,  other  Federal  agencies, 
consumer  reporting  agencies,  credit  card 
companies,  govenunent  contractors, 
state  and  local  law  enforcement. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

OOLM)CFO-3 
SYSTEM  NAME: 

Travel  and  Transportation  System 

SECURITY  CLASSnCATION:    . 

None. 

SYSTEM  LOCATION: 

A.  All  component  offices  in 
Washington  DC 

B.  Regional  and  area  offices  of  the 
components. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 

system: 

All  individuals  who  travel  in  an 
official  capacity  for  the  Department  of 
Labor. 

categories  OF'RECORDS  IN  THE  SYSTEM: 

Various  records  are  created  and 
maintained  in  support  of  official  travel. 
The  forms  or  succeeding  forms  may 
include  the  following: 
DL  1-33    Travel  Authorization 
SF  1038    Advance  of  Funds 

Application  and  Account 
SF  1012    Travel  Voucher 
DL  1-2024    Request  and  Authorization 

for  Exception  From  Standard  Contract 

Terms  for  City-Pair  Service 
DL  1-289    Request  for  Approval  of 

GSA  Vehicle  Option  or  Exemption 
DL  1-473    Employment  Agreement  for 

Transfers  Within  the  Continental  U.S. 


DL  1-474    Employment  Agreement  for 

Persons  Assigned  to  Posts  Outside  the 

Continental  U.S. 
DL-1-2030    Estimated  PCS  Travel  and 

Transportation  Data  for  Travel 

Authorization  DI^l-2031    Claim 

Form  for  Payment  of  Relocation 

Income  Tax  Allowance 
DL-1-2032    Covered  Taxable 

Reimbursements 
DL-1-2033R    Withholding  Tax 

Allowance.  Simimary  of  Transactions, 
.  Withholding  of  Taxes,  and  W-2 

Reporting 
DL  1-472    Employee  Application  for 

Reimbursement  of  Expenses  Incurred 

in  Sale  or  Purchase  (or  both)  of 

Residence  Upon  Change  of  Official 

Station 
SF1164    Claim  for  Reimbursement  for 

Expenditures  on  Official  Business 
DL  1-101    Training  Authorization  and 

Evaluation  Form 
DL  1-478    Administrative  Exception  to 

Travel  Claim 
DL  1-423    Expense  Record  for 

Temporary  Quarters 
SF  1 1 69    Govenmient  Transportation 

Request  (will  be  phased  out  within 

next  5  years) 

Telephone  charge  cards. 

As  a  result  of  travel,  individuals  may 
become  indebted  to  the  Government. 
Records  used  to  ciu«  these  claims 
include:  consumer  credit  reports, 
information  or  records  relating  to  the 
debtor's  current  whereabouts,  assets, 
liabilities,  income  and  expenses, 
debtor's  personal  financial  statements, 
and  other  information  such  as  the 
nature,  amount  and  history  of  the  debt, 
and  other  records  and  reports  relating  to 
the  implementation  of  the  Debt 
Collection  Act  of  1982,  including  any 
investigative  reports  or  administrative 
review  matters. 

Individuals  expecting  to  travel  at  least 
two  times  per  year  are  required  to  have 
charge  cards  provided  by  Govenament 
contract.  Besides  the  application  for 
such  cards,  records  created  include 
transaction,  payment  and  account  status 
data. 

Travel  arrangement  services  are  also 
available  by  Government  contract. 
Records  include  traveler's  profile 
containing  name  of  individual,  social 
security  nvunber.  home  and  office 
telephones,  agency's  name,  address,  and 
telephone  number,  air  travel  preference, 
rental  car  identification  number  and 

preference  of  car,  hotel  preference, 
current  passport  and/or  visa  number, 

personal  credit  card  numbers,  and 

additional  information;  travel 

authorization;  and  monthly  reports  from 

travel  agent(s)  showing  charges  to 

individuals,  balances,  and  other  types  of 
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account  analyses.  Permanent  change  of 
station  travel  arrangements  may  include 
information  about  real  estate  and 
movement  of  household  goods.  To 
provide  more  efficient  processing  of 
travel  documents,  travel  document 
processing  software  will  be  used  by 
employees  to  record  travel  planning 
information,  expenses  incurred, 
traveler/employer  identification 
information  (SSN,  and  other  identifying 
information  used  in  conjunction  with 
the  purposes  of  the  software),  user  ID's, 
passwords,  electronic  signatiues. 
routing  lists  and  other  iriormation  used 
by  the  system  to  track  and  process  travel 
docimientation. 

Vendors  and  contractors  provide  to 
the  Department  itemized  statements  of 
invoices,  and  reports  of  transactions 
including  refunds  and  adjustments  to 
enable  audits  of  charges  to  the 
Government. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

41  CFR  part  101-7  (Federal  Travel 
Regulations);  interpret  or  apply  31 
U.S.C.  3511,  3512,  and  3523;  31  U.S.C. 
3711  et  seq.  (Debt  Collection  Act  of 
1982);  section  206  of  Executive  Order 
11222  (May  8.  1965);  5  CFR  735.207 
(Office  of  Personnel  Management 
Regulations). 

PURPOSE(S): 

To  facilitate  performance  of  official 
Government  travel  by  documenting  the 
authorization  of  travel;  payment  of 
advances;  payment  of  claims,  invoices, 
vouchers,  judgments;  debts  created  by 
advance  payments  and  overpayments; 
provision  and  use  of  government 
contractor-issued  charge  cards;  and  to 
make  travel  arrangements. 

Data  received  from  a  charge  card 
company  under  government  contract 
will  be  used  to  perform  responsibilities 
under  section  206  of  Executive  Order 
11222  (May  8.  1965)  and  5  CFR  735.207 
(Office  of  Personnel  Management 
Regulations)  concerning  requirements 
for  employees  to  pay  their  just  financial 
obligations  in  a  proper  and  timely 
manner.  Reports  will  also  be  monitored 
to  insure  that  the  charge  cards  are  used 
only  in  the  course  of  official  travel  as 
required  by  the  contract.  Data  will  also 
be  analyzed  to  permit  more  efficient  and 
cost  effective  travel  planning  and 
management,  including  negotiated  costs 
of  transportation,  lodging,  subsistence 
and  related  services. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  mCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Transmittal  of  data  to  the  U.S. 
Treasury  to  effect  issuance  of  checks 
and  Electronic  Funds  Transfer  (EFT) 
payments  to  payees. 


B.  Information  may  be  forwarded  to 
the  Department  of  Justice  as  prescribed 
in  the  Joint  Federal  Claims  Collection 
Standards  (4  CFR  Chapter  11).  When 
debtors  fail  to  make  payment  through 
normal  collection  routines,  the  files  are 
analyzed  to  determine  the  feasibility  of 
enforced  collection  by  referring  the 
cases  to  the  Department  of  Justice  for 
litigation. 

C.  Pursuant  to  sections  5  and  10  of  the 
Debt  Collection  Act  of  1982.  information 
relating  to  the  implementation  of  the 
Debt  Collection  Act  of  1982  may  be 
disclosed  to  other  Federal  Agencies  to 
effect  salary  or  administrative  offsets,  or 
for  other  purposes  connected  with  the 
collection  of  debts  owed  to  the  United 
States. 

D.  Information  contained  in  the 
system  of  records  may  be  disclosed  to 
the  Internal  Revenue  Service  to  obtain 
taxpayer  mailing  addresses  for  the 
purpose  of  locating  such  taxpayer  to 
collect,  compromise,  or  write  off  a 
Federal  claim  against  the  taxpayer. 

E.  Information  may  be  disclosed  to  the 
Internal  Revenue  Service  concerning  the 
discharge  of  an  indebtedness  owed  by 
an  individual,  or  other  taxable  benefits 
received  by  the  employee. 

F.  Information  will  be  disclosed: 

1.  To  credit  card  companies  for  billing 
purposes. 

2.  To  Departmental  and  other  Federal 
agencies  such  as  GSA  for  travel 
management  purposes. 

3.  To  airlines,  hotels,  car  rental 
companies,  travel  management  centers 
and  other  travel  related  companies  for 
the  purpose  of  serving  the  traveler.  This 
information  will  generally  include  the 
name,  phone  nimiber,  addresses,  charge 
card  inJFormation  and  itineraries. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

The  amount,  status,  and  history  of 
overdue  debts;  the  name  and  address, 
taxpayer  identification  niunber  (SSN), 
and  other  information  necessary  to 
establish  the  identity  of  a  debtor,  the 
agency  and  program  under  which  the 
claim  arose,  are  disclosed  pursuant  to  5 
U.S.C.  552a(b)(12)  to  consxuner 
reporting  agencies  as  defined  by  section 
603(f)  of  the  Fair  Credit  Reporting  Act 
(15  U.S.C.  1681a(f)),  in  accordance  with 
section  3(d)(4)(A)(ii)  of  the  Federal 
Claims  Collection  Act  of  1966,  as 
amended  (31  U.S.C.  3711(f))  for  the 
purpose  of  encouraging  the  repayment 
of  an  overdue  debt. 

Note:  Debts  incurred  by  use  of  the  official 
travel  charge  card  are  personal  and  the 
cheirge  card  company  may  report  account 
information  to  credit  collection  and  reporting 
agencies. 


POLICES  AND  PRACTICES  FOR  STORMG, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  cabinets. 
Computer  records  vnthin  a  computer 
and  attached  equipment. 

RETRIEVABIUTY: 

Filed  by  name  and/or  social  security 
number  of  traveler  Or  by  travel 
document  nimiber  at  each  location. 

SAFEGUARDS: 

Records  stored  in  lockable  file 
cabinets  or  secured  rooms. 
Computerized  records  protected  by 
password  system.  Information  released 
only  to  authorized  officials  on  a  need- 
to-know  basis. 

RETENTION  AND  DISPOSAL: 

Records  are  held  for  6  years  or  until 
audit  whichever  is  sooner  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Chief  Financial  Officer, 
Division  of  Planning  and  Internal 
Control,  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

NOTIFICATION  PROCEDURE: 

Inquiries  from  individuals  should  be 
addressed  to  the  appropriate  agency's 
administrative  office  for  which  they      « 
traveled. 

RECORDS  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  appropriate 
Department  of  Labor  agency's 
administrative  office  for  which  they 
traveled.  Individuals  must  furnish  their 
full  name  and  the  authorizing  agency 
component  for  their  records  to  be 
located  and  identified. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  appropriate  Department  of 
Labor  administrative  office  of  which 
they  traveled.  Individuals  must  furnish 
their  full  name  and  the  name  of  the 
authorizing  agency,  including  duty 
station  where  they  were  employed  when 
traveling  if  applicable. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  employees,  other  Federal 
agencies,  consumer  reporting  agencies, 
credit  card  companies,  govenmient 
contractors,  state  and  local  law 
enforcement. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

None. 
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DOUODEP-I 
SYSTEM  NAME: 

Job  Accommodation  Network  (JAN) 
Files. 

SECURTTY  classification: 

None. 

SYSTEM  location: 

Job  Accommodation  Network,  West 
Virginia  University.  P.O.  Box  6080. 
Morgantown.  West  Virginia.  26505- 
6080. 

CATEGOMES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  with  disabilities, 
employers  and  the  general  public  who 
request  Tnfonnation  through  the  JAN 
system. 

CATEOOMES  OF  RECORDS  M  THE  SYSTEM: 

Caller's  name,  address,  telephone 
number,  type  of  disability,  functional 
limitations  caused  by  the  disability, 
accommodations  discussed,  type  of  firm 
or  organization  for  whom  the  caller 
works,  and  anecdotal  information 
recorded  by  the  human  factors 
consultant. 

AUTHORITY  FOR  MAtlTEMAHCe  OF  THE  system: 
5  U.S.C.  301 

purpose(s): 

This  system  provides  technical 
assistance  to  businesses  and  to 
individuals  for  the  purpose  of  making 
job  accommodations  for  individuals 
with  disabilities.  It  also  makes  possible 
the  sharing  of  information  about  job 
accommodations.  The  JAN  system 
compiles  a  comprehensive  resource  data 
bank  for  job  accommodations  currently 
available.  Finally,  the  system  provides 
technical  assistance  to  employers  on 
how  to  comply  with  the  Americans  with 
Disabilities  Act  (ADA). 

routine  uses  of  records  mamtainb)  m  the 
system,  mcluomg  categories  of  users  and 
the  purpose  of  such  uses: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  relevant 
information  may  be  disclosed  to 
employers  for  the  purpose  of  hiring 
individuals  with  disabilities  and/or  for 
enabling  the  employers  to  accommodate 
employees  with  disabilities. 

oecLOSuRCTO  consumer  reportmo 
agencies: 
None. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaking,  and 

DISPOSINQ  of  records  M  THE  SYSTEM: 

storage: 
Computer  disks. 


safeguards: 

The  data  is  stored  on  computer  disk, 
stored  in  a  seciue  central  file  server. 

retrievabiuty: 

Records  are  retrieved  by  caller's 
name,  state,  and  job  interest  category. 

RETENTION  AND  disposal: 

Data  is  maintained  permanently  on 
the  file  server  with  access  by  program 
personnel  only. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  systems  manager  is  the  Project 
Director  of  the  Job  Accommodations 
Network,  West  Virginia  University,  P.O. 
Box  6080.  Morgantown,  WV  26506- 
6080. 

NOTVICATION  PROCEDURE: 

Mail  all  inquiries  or  present  in  writing 
to  the  Office  of  Disability  Employment 
Policy.  1331  F  Street.  NW.  DC  20004  or 
to  the  Freedom  of  Information  Act/ 
Privacy  Act  Coordinator,  at  U.S. 
Department  of  Labor/Office  of  Disability 
Employment  Policy.  200  Constitution 
Avenue..  NW.  Washington.  DC  20210. 

RECORDS  ACCESS  PROCEDURES: 

Individuals  wishing  to  gain  access 
shall  write  to  Assistant  Secretary  for 
Disability  Employment  Policy  at  the 
above  addresses. 

C0NTEST1NQ  RECORD  PROCEDURES: 

Individuals  wishing  to  contest 
information  in  their  files  may  write  to 
the  system  manager  at  the  specified 
address  above,  reasonably  identify  the 
records  pertaining  to  them,  the 
information  which  is  being  contested  in 
those  records,  the  corrective  action(s) 
being  sought,  and  the  reasons  for  the 
correction(s). 

RECORD  SOURCE  CATEGORKS: 

Individual  participants  in  the  JAN 
system. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUODEP-2 

SYSTEM  NAME: 

Workforce  Recruitment  Program 
(WRP)  Database. 

SECURTTY  CLASSVICATION: 

None. 

SYSTEM  location:  * 

Office  of  Disability  Employment 
Policy.  U.S.  Department  of  Labor.  1331 
F  Street.  NW.  Third  Floor.  Washington. 
DC  20004. 


categories  of  individuals  covered  by  the 
system: 

College  students  with  disabilities  who 
have  interviewed  with  a  WRP  recruiter 
on  a  college  campus. 

CATEGORKS  OF  RECORDS  IN  THE  SYSTEM: 

Student's  name,  address,  telephone 
number,  e-mail  address,  college,  major, 
credits  earned,  degree  sought,  job 
preference  categories,  job  location 
preference,  type  of  disability,  job 
accommodation  information,  recruiter's 
siunmary  of  student's  interview. 

AUTHORTTY  FOR  MA»fTEHANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  provide  federal  and  private  sector 
employers  a  database  resource  of  college 
students  with  disabilities  from  which  to 
identify  qualified  temporary  and 
permanent  employees  in  a  variety  of 
fields. 

ROUTWE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  MCLUDIHG  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses,  listed  in  the  General  Prefatory 
Statement  to  this  document,  relevant 
information  concerning  student 
interviewees  may  be  disclosed  to 
interested  federal  and  private  sector 
employers.  Disability  information 
concerning  interviewees  is  disclosed  to 
interested  federal  employers  but  not  to 
private  sector  employers. 

OeCLOSURE  TO  CONSUMER  REPORT««G 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DSPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

storage: 
CD-ROMs, 

safeguards: 

The  data  is  stored  on  CD-ROMs  and 
stored  on  program  manager's  hard  drive. 

retrievabiutv: 

Records  are  retrieved  by  student's 
name,  state,  or  job  interest  category. 

retention  and  disposal: 

Data  is  maintained  indefinitely  on 
CD-ROMs  and  on  the  project  manager's 
hard  drive.  Paper  files  are  maintained 
by  the  project  manager  and  destroyed 
after  one  year. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  is  the  WRP 
Project  Manager.  Office  of  Disability 
Employment  Policy,  1331  F  Street,  NW. 
Third  Floor,  Washington.  DC  20004. 
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NOTIFICATION  PROCEDURE: 

Mail  all  inquiries  or  present  in  writing 
to  the  Office  of  Disability  Employment 
Policy.  1331  F  Street,  NW.  Third  Floor. 
Washington.  DC.  20004. 

RECORDS  ACCESS  PROCEDURES: 

Individuals  wishing  to  gain  access 
shall  write  to  the  Office  of  Disability 
Employment  Policy  at  the  above 
address. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager. 

RECORD  SOURCE  CATEGORKS: 

College  students  with  disabilities  who 
have  participated  in  an  interview  with 
a  WRP  recruiter. 

SVSrai  EXEMPTED  FROM  CERTAM  PROVISIONS 

optheact: 
N(me. 

DOLCCAB-01 

SVSTBiNAME: 

Employees'  Compensation  Appeals 
Board  Docket  Records. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

U.S.  Department  of  Labor,  Employees' 
Compensation  Appeals  Board,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 

system: 

Former  or  current  Federal  employees 
appealing  final  decisions  of  the  Office  of 
Workers'  Compensation  Programs. 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

Documents  pertaining  to  appetds  of 
final  decisions  rendered  by  the  Office  of 
Workers'  Compensation  Programs 
arising  under  die  Federal  Employees 
Compensation  Act,  including  incoming 
and  outgoing  correspondence,  a 
summary  of  processing  transactions, 
pleadings,  motions,  orders,  and  final 
disposition. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  8101  et  seq. 

PURPOSE(S): 

To  maintain  records  of  appeals  and 
track  appeals  through  processing  and 
disposition  operations. 

ROUTINE  USES  OF  RECORDS  MAttTTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  ECAB 
decisions  are  sent  for  publication  to  the 


U.S.  Government  Printing  Office  (GPO) 
and  are  available  on  ECAB's  Internet 
web-site. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRKVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  manual  hard  copy  form 
in  file  folders;  summary  data 
maintained  in  computer  based  case 
tracking  system. 

RETRKVABMJTY: 

Indexed  by  ECAB  Docket  case 
number,  can  be  cross-referenced  to 
individual's  name. 

SAFEGUARDS: 

Manual  Docket  records  are 
maintained  in  a  separate  file  room  with 
access  restricted  to  ECAB  employees 
and  which  is  locked  during  non-work 
hours. 

REiamON  AND  o»posal: 

Manual  Docket  records  are  retired  to 
the  National  Records  CentOT  after  three 
years;  they  are  destroyed  after  20  years. 
Historical  computer  records  are  stored 
permanentiy  on  diskette  in  a  locked 
cabinet. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chairman,  Employees'  Compensation 
Appeals  Board,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

NOnRCATKM  PROCEDURE: 

Inquiries  regarding  records  should  be 
in  the  form  of  a  written,  signed  request 
to  the  System  Manager  at  the  above 
address  and  should  specify  the  ECAB 
Docket  nimiber. 

RECORD  ACCESS  PROCEDURES: 

Information  or  assistance  regarding 
access  to  ECAB  Docket  records  may  be 
obtained  by  contacting  the  Clerk  of  the 
Board,  Employees'  Compensation 
Appeals  Board,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

CONT&TMG  RECORD  PROCEDURES: 

Individuals  who  wish  to  contest  their 
records  should  notify  the  System 
Manager  in  writing. 

RECORD  SOURCE  CATEGORIES: 

Records  in  this  system  contain 
information  supplied  by  the  appellant 
and  Government  officials  involved  in 
the  appeals  proceedings. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OFTHEACT: 


Not  applicable. 


DOLyECAB-02 

SYSTEM  NAME: 

Employees'  Compensation  Appeals 
Board  Disposition  Records. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

U.S.  Department  of  Labor,  Employees' 
Compensation  Appeab  Board,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

categories  of  mdividuals  covered  by  the 
system: 

Former  or  current  Federal  employees 
who  appealed  final  decisions  of  the 
Office  of  Workers'  Compensation 
Programs. 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

Final  decisions  and/or  orders 
determining  appeals  of  benefits  claims 
imder  the  Federal  Employees' 
Compensation  Act. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTBI: 

5  U.S.C.  8101  et  seq. 

PURPOSE(S): 

To  maintain  formal  records  of  appeal 
dispositions  determined  by  the 
Employees'  Compensation  Appeals 
Board. 

ROUTME  US8  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDNG  CATEQORIB  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Board  final  decisions  and/or  orders 
are  public  documents  and  are  accessible 
to  interested  persons.  I*recedent  setting 
decisions  are  sent  to  the  U.S. 
Government  Printing  Office  (GPO)  for 
publication  in  an  annual  Volume,  which 
is  available  for  sale  from  the  GPO,  and 
deposited  in  over  500  Federal 
Depository  Libraries  throughout  the 
country. 

DISCLOSURE  TO  CONSUMER  REPORTWG 
AGENCIES: 

None. 

POUCKS  AND  PRACTICES  FOR  STORMG, 
RETRKVING,  ACCESSING,  RETAINING  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Recent  decisions  are  maintained  in 
hard  copy  form  in  binders  in  the  ECAB 
library;  plder  decisions  are  published  in 
boimd  volumes.  Published  volumes  are 
also  on  deposit  in  designated  Federal 
Depository  Libraries,  and  on  the  ECAB'S 
Internet  Website. 

retrkvabhjty: 

Published  decisions  are  indexed  by 
appellant's  last  name,  by  category  of 
medical  condition  and  legal  issue,  by 
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ECAB  Docket  number  and  by  ECAB 
Volume  nimiber  and  page.  Unpublished 
decisions  are  indexed  by  ECAB  Docket 
number,  and  can  be  cross-referenced  to 
appellant's  name. 

SAFEGUARDS: 

Access  to  ECAB  Library  and  Decision 
Files  is  by  request  and  available  during 
regular  office  hours. 

RETEHTION  AND  disposal: 

Records  are  retained  permanently. 

system  manager(s)  and  address: 

Chairman,  Employees"  Compensation 
Appeals  Board,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

NOmCATKM  procedure: 

Inquiries  should  be  in  the  form  of  a 
written,  signed  request  to  the  System 
Manager  at  the  above  address  and 
should  specify  the  ECAB  Docket 
nimiber,  name  of  appellant  and 
approximate  date  of  disposition. 
Alternatively,  if  disposition  is  known  to 
be  a  published  decision,  inquiry  should 
specify  the  Volume  and  page  number. 

RECORD  access  PROCEDURES: 

hiformation  or  assistance  regarding 
access  to  ECAB  Disposition  Records 
may  be  obtained  by  contacting  the  Clerk 
of  the  Board.  Employees'  Compensation 
Appeals  Board,  200  Constitution 
Avenue,  NW,  Washington,  DC. 

COMTESTVtG  RECORD  PROCEDURES: 

Appellants  who  wish  to  contest  their 
Disposition  Records  should  notify  the 
System  Manager  in  writing. 

RECORD  SOURCE  CATEQORKS: 

Records  in  this  system  are  composed 
of  formal,  final  decisions  and/ or  orders 
of  the  Employees'  Compensation 
Appeals  Board. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVnONS 
OF  THE  ACT: 

None. 
DOiyESA-2 
SYSTEM  name: 

Office  of  Federal  Contract  Compliance 
Programs  Complaint  Case  Files. 

SECURHY  CLASSnCATKM: 

Unclassified. 

SYSTEM  location: 

Office  of  Federal  Contract  Compliance 
Programs  (OFFCP),  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
and  OFCCP  Regional  and  District 
Offices  (see  the  Appendix  to  this 
document  for  addresses). 


categories  of  individuals  covered  by  the 

SYSTEM: 

Individuals,  classes  of  individuals  or 
representatives  authorized  to  act  on 
behalf  of  individuals  or  classes  of 
individuals  who  have  filed  complaints 
of  discrimination. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Medical  records,  investigative  reports 
and  materials,  complaints,  contract 
coverage  information,  employment 
applications,  time  and  attendance 
records. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Executive  Order  11246,  as  amended; 
the  Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended,  38 
U.S.C.  4212,  section  503  of  the 
Rehabihtation  Act  of  1973.  as  amended, 
29  U.S.C.  793. 

PURPOSE(S): 

To  maintain  information  that  is  used 
to  investigate  and  to  resolve  complaints 
of  discrimination  filed  by  individuals 
under  Executive  Order  11246,  as 
amended:  the  Veteran  Era  Veterans' 
Readjustment  Assistance  Act  of  1974, 
amended,  38  U.S.C.  4212;  and  section 
503  of  the  Rehabilitation  Act  of  1973,  as 
amended.  29  U.S.C.  793. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  disclosed  to: 

(1)  The  Equal  Employment 
Opportunity  Commission,  Department 
of  Justice,  or  other  Federal.  State  or  local 
agencies  with  jurisdiction  over  a 
complaint,  when  relevant  and  necessary 
for  investigatory,  conciliation  or 
enforcement  purposes; 

(2)  To  Federal  contractors  and 
subcontractors  against  whom  a 
complaint  is  filed,  including  providing 
a  copy  of  the  complaint  or  a  simunary 
for  purposes  of  notice; 

(3)  A  physician  or  medical  provider 
records  or  information  for  the  purpose 
of  evaluating  the  complaint  or  medical 
records  in  cases  involving  complaints  of 
discrimination  on  the  basis  of  disability; 

DISCLOSURE  TO  CONSUMER  REPORHNG 
AGENOES: 

None. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRCWIG,  ACCESSMQ,  RETAMMG,  AND 
OBPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Power  files/Magnetic  tape/Manual 
files. 

retrkvamuty: 
By  namw  or  OFCCP  control  number. 


SAFEGUARDS: 

Locked  files  and  computer  access 
codes. 

RETENTION  AND  DISPOSAL: 

Active  files  retained  2-3  years  fit)m 
date  of  closure,  referred  to  a  Federal 
Records  Center  for  an  additional  4  years 
then  they  are  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance,  200  Constitution 
Avenue.  NW,  Washington,  DC  20210; 
Regional  Directors  for  OFCCP.  see  The 
Appendix  to  this  document  for 
addresses. 

NOTVICATION  procedure: 

Individuals,  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them,  should  contact 
the  appropriate  system  manager.  Such 
person  should  provide  his  or  her  full 
name,  date  of  birth,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

An  individual  or  organization 
representing  an  individual  wishing  to 
gain  access  to  records  shall  follow 
guidelines  set  forth  under  the 
notification  procedures  siumnarized 
above. 

CONTESTVIG  RECORD  PROCEDURES: 

Individuals  wishing  to  contest 
information  in  their  files  may  write  the 
appropriate  system  manager  at  the 
specified  address,  reasonably 
identifying  the  record  pertaining  to 
them,  the  information  which  is  being 
contested  in  that  record,  the  corrective 
action(s)  being  sought,  and  the  reason 
for  the  correction(s). 

RECORD  SOURCE  CATEGORCS: 

Individual  and  class  action 
complainants,  employers,  co-workers, 
witnesses.  State  rehabilitation  agencies, 
physicians,  and  other  health  care 
providers. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

This  system  contains  complaints  and 
investigative  files  compiled  during  the 
course  of  complaint  investigations  and 
compliance  reviews.  In  accordance  with 
paragraph  (k)(2)  of  the  Privacy  Act.  5 
U.S.C.  552a(k){2),  these  files  have  been 
exempted  from  subsections 
(c)(3).(d).(e)(l).  (e)(4)(G).(H).  and  (I)  and 
(f)  of  the  Act.  The  disclosiire  of 
information  contained  in  these  files  may 
in  some  circiunstances  discourage  non- 
management  persons  who  have 
knowledge  of  facts  and  circumstances 
pertinent  to  charges  from  giving 
statements  or  cooperating  in 
investigations.  In  addition,  disclosure  of 
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medical  records  contained  in  these  files 
may  adversely  affect  the  health  of 
individuals  without  gtiidance  of  a 
responsible  physician. 

DOUESA-5 
SYSTEM  NAME: 

Office  of  Workers'  Compensation 
Programs,  Black  Lung 
Antidiscrimination  Files. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Office  of  Workers'  Compensation 
Programs,  Division  of  Coal  Mine 
Workers'  Compensation,  Department  of 
Labor  Building,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  filing  complaints  against 
employers  on  account  of  discharge  or 
other  acts  of  discrimination  by  reason  of 
pneumoconiosis  disease. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Individual  correspondence, 
investigative  records,  employment 
records,  payroll  records,  medical 
reports,  any  other  documents  or  reports 
pertaining  to  an  individual's  work 
history,  education,  medical  condition  or 
hiring  practices  of  the  employer. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
30  U.S.C.  938. 

PURPOSE(S): 

To  maintain  records  that  are  used  to 
process  complaints  against  employers 
who  discharge  or  otherwise 
discriminate  against  individuals 
because  they  suffer  from 
pneimioconiosis  disease. 

ROUTINE  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  file  content  may  be 
made  to  any  party  in  interest  to  the 
complaint,  including  the  coal  company, 
the  claimant,  medical  providers,  and 
legal  representatives  of  any  party  for 
purposes  related  to  the  complaint. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETREVMG,  ACCESSING,  RETAKING,  AND 
DISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files. 

retrcvabuty: 

Coal  miner's  name  and  social  security 
number. 


SAFEGUARDS: 

Files  located  in  restricted  area  of  a 
Federal  building  under  guard  by 
security  officers. 

RETENTION  AND  DISPOSAL: 

Files  are  destroyed  10  years  after  case 
is  closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Coal  Mine 
Workers'  Compensation,  Department  of 
Labor  Building,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  at  the  above 
address.  Individuals  must  furnish  their 
name,  address  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
system  manager  at  the  above  address. 
Individuals  must  furnish  their  name, 
address  and  signatiue. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  any  record  should 
contact  the  system  manager  at  the  above 
address.  Individuals  must  furnish  their 
name,  address  and  signature. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  employers,  medical 
providers  and  investigators. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

Not  applicable. 

DOiTESA-e 

SYSTEM  NAME:  OFFICE  OF  WORKERS' 
COMPENSATION,  BLACK  LUNG 

Benefits  Claim  File. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  location: 

Office  of  Workers*  Compensation 
Programs,  Division  of  Coal  Mine 
Workers'  Compensation,  Department  of 
Labor  Building,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210, 
and  district  offices  (see  addresses  in  the 
Appendix  to  this  docvunent). 

categories  of  mdiviouals  covered  by  the 
system: 

Individuals  filing  claims  for  black 
limg  (pneumoconiosis)  benefits  under 
the  provisions  of  Black  Lung  Benefits 
Act,  as  amended,  including  miners,  and 
their  surviving  spouses,  children, 
dependent  parents  and  siblings. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  (name,  date  of  birth,  social 
security  nxmiber,  claim  type,  miner's 
date  of  death),  medical,  and  financial. 
Information  gathered  in  connection  with 
investigations  concerning  possible 
violations  of  Federal  law,  whether  civil 
or  criminal,  imder  the  authorizing 
legislation  and  related  Acts.  This  record 
also  contains  investigative  records  and 
the  work  product  of  the  Department  of 
Labor  and  other  govenunental  personnel 
and  consultants  involved  in  the 
investigations.  If  the  individual  has 
received  benefits  to  which  he  or  she  is 
not  entitled,  the  system  may  contain 
consimier  credit  reports  correspondence 
to  and  frtim  the  debtor,  information  or 
records  relating  to  the  debtor's  current 
whereabouts,  assets,  liabilities,  income 
and  expenses,  debtor's  personal 
financial  statements,  and  other 
information  such  as  the  nature,  amount 
and  history  of  a  claim  filed  by  an 
individual  covered  by  this  system,  and 
other  records  and  reports  relating  to  the 
implementation  of  the  Debt  Collection 
Act  of  1982  including  any  investigative 
records  or  administrative  review 
matters.  The  individual  records  listed 
herein  are  included  only  as  pertinent  to 
the  individual  claimant. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
30  U.S.C.  901  et  seq.,  20  CFR  715.1  et 
seq.,  20  CFR  720.1  et  seq..  20  CFR  725.1 
et  seq. 

PURPOSE(S): 

To  maintain  records  that  are  used  to 
process  all  aspects  of  claims  for  black 
lung  (pneumoconiosis)  beniefits  under 
the  provisions  of  the  Black  Lung 
Benefits  Act.  as  amended,  including 
claims  filed  by  miners  and  their 
surviving  spouses,  children,  dependent 
parents  and  siblings.  These  records  are 
also  used  to  process  the  recoupment  of 
overpa3mients  imder  the  Act. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  of  this  document,  disclosure 
of  relevant  and  necessary  information 
may  be  made  to  the  following: 

a.  Mine  operators  (and/ or  any  party 
providing  the  operator  with  benefits 
insurance)  who  have  been  determined 
potentially  liable  for  the  claim  at  any 
time  after  the  filing  of  a  claim  for  Black  - 
Limg  Benefits  for  the  piupose  of 
determining  liability  for  payment. 

b.  State  workers'  compensation 
agencies  dnd  the  Social  Seciuity 
Administration  for  the  purpose  of 
determining  offsets  as  specified  under 
the  Act. 
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c.  Doctors  and  medical  services 
providers  for  the  purpose  of  obtaining 
medical  evaluations,  physical 
rehabilitation  or  other  services. 

d.  Representatives  of  the  claimant  for 
the  purpose  of  processing  the  claim, 
responsible  operator  and  program 
representation  on  contested  issues. 

e.  Labor  unions  and  other  voluntary 
employee  associations  of  which  the 
claimant  is  a  member  for  the  purpose  of 
assisting  the  member. 

f.  Contractors  providing  automated 
data  processing  services  to  the 
Department  of  Labor,  or  to  any  agency 
or  entity  to  whom  release  is  authorized, 
where  the  contractor  is  providing  a 
service  relating  to  the  purpose  for  which 
the  information  can  be  released. 

g.  Federal,  state  or  local  agencies  if 
necessary  to  obtain  information  relevant 
to  a  Departmental  decision  concerning 
the  determination  of  initial  or 
continuing  eligibility  for  program 
benefits,  including  whether  benefits 
have  been  or  are  being  paid  improperly; 
whether  dual  benefits  prohibited  under 
any  federal  or  state  law  are  being  paid; 
and  including  salary  offset  and  debt 
collection  procedures,  including  any 
action  required  by  the  Debt  Collection 
Act  of  1982. 

h.  Debt  collection  agency  that  DOL 
has  contracted  for  collection  services  to 
recover  indebtedness  owed  to  the 
United  States. 

i.  Internal  Revenue  Service  for  the 
purpose  of  obtaining  taxpayer  mailing 
addresses  in  order  to  locate  such 
taxpayers  to  collect,  compromise,  or 
write-off  a  Federal  claim  against  the 
taxpayer;  discharging  an  indebtedness 
owed  by  an  individual. 

j.  Credit  Bureaus  for  the  purpose  of 
receiving  consumer  credit  reports 
identifying  the  assets,  liabilities,  income 
and  expenses  of  a  debtor  to  ascertain  the 
debtor's  ability  to  pay  a  debt  and  to 
establish  a  payment  schedide. 

Note:  Disclosure  to  a  claimant  or  a  person 
who  is  duly  authorized  to  act  on  the 
claimant's  or  beneficiary's  behalf,  of 
information  contained  in  the  file  may  be 
made  over  the  telephone.  Disclosure  over  the 
telephone  will  only  be  done  where  the 
requestor  provides  appropriate  identifying 
information  to  OWCP  personnel.  Telephonic 
disclosure  of  information  is  essential  to  allow 
OWCP  to  efficiently  perform  its  functions  in 
adjudicating  and  servicing  claims. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

The  amount,  status  and  history  of 
overdue  debts:  the  name  and  address, 
taxpayer  identification  (SSAN),  and 
other  information  necessary  to  establish 
the  identity  of  a  debtor,  the  agency  and 
program  under  which  the  claim  arose, 
are  disclosed  piirsuant  to  5  U.S.C. 


552a(b)(l 2)  to  consumer  reporting 
agencies  as  defined  by  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f),  or  in 
accordance  with  the  Federal  Claims 
Collection  Act  of  1966  as  amended  (31 
U.S.C.  3711(e)  for  the  piupose  of 
encouraging  the  repayment  of  an 
overdue  debt. 

POUOES  ANO  PRACTICES  FOR  STORMQ, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Case  file  documents,  both  original  and 
copies,  in  manual  files. 

retrkvabuty: 

Coal  miner's  name,  social  security 
number,  and  claimant's  social  security 
number  different  from  miner's. 

SAFEGUARDS: 

Files  are  located  in  the  restricted  area 
of  a  Federal  building  under  guard  by 
security  officers. 

RETENTION  ANO  DISPOSAL: 

Approved  claims  files  are  destroyed 
10  years  after  death  of  last  beneficiary. 
Denied  claims  are  destroyed  30  years 
after  final  denial. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Director,  Division  of  Coal  Mine 
Workers'  Compensation.  Department  of 
Labor  Building.  Room  C-3520.  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210,  and  district  office  directors 
(see  addresses  in  the  Appendix  to  this 
document). 

NOTIFICATION  PROCEDURE: 

Ladividuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  at  the  above 
address,  or  district  office  directors.  (See 
addresses  in  the  Appendix  to  this 
docimient.)  Individuals  must  furnish 
claimant's  name,  and  signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  non-exempt  records  should  contact 
the  appropriate  office  listed  in  the 
Notification  Procedure  section.  The 
individual  must  furnish  his  or  her 
name,  signature  and  address. 

CONTESTWG  RECORD  PROCEDURES: 

Specific  materials  in  this  system  have 
been  exempted  fi-om  Privacy  Act 
provisions  (5  U.S.C.  552a(d)).  regarding 
access  to  records.  The  section  of  this 
notice  tided  "Systems  Exempted  from 
Certain  Provisions  of  the  Act"  indicates 
the  kinds  of  materials  exempted  from 
access  and  the  reasons  for  exempting 
them  from  access.  Individuals  wishing 
to  request  amendment  of  any  non- 


exempt  records  should  contact  the 
appropriate  office  listed  in  the 
Notification  Procedure  section. 

Individuals  must  furnish  their  name, 
address  and  signature. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  organizations,  and 
investigators. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  TME  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G). 
(H),  and  (I):  and  (f)  of  5  U.S.C.  552a, 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOUESA-15 

SYSTEM  NAME: 

Office  of  Workers'  Compensation 
Programs,  Longshore  and  Harbor 
Workers'  Compensation  Act  Case  Files. 

SECURITY  CLASSIFICATION: 

None. 

4 

SYSTEM  LOCATION: 

Division  of  Longshore  and  Harbor 
Workers'  Compensation,  Office  of 
Workers'  Compensation  Programs, 
Washington,  DC  20210,  and  district 
offices  of  the  Office  of  Workers' 
Compensation  Programs  set  forth  in  the 
Appendix  to  this  document. 

categories  of  individuals  covered  by  the 
system: 

Employees  injured  or  killed  while 
working  in  private  industry  who  are 
covered  by  the  provisions  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act,  the  Non- 
Appropriated  Fund  Instrumentalities 
Act,  the  Defense  Base  Act.  the  War 
Hazards  Act,  and  the  DC  Workers' 
Compensation  Act,  referred  to 
collectively  herein  as  the  Longshore  and 
Harbor  Workers'  Compensation  Act 
(LHWCA). 
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CATEGORIES  OF  RECORDS  IN  THE  SYS^^M: 

This  system  may  contain  the 
following  kinds  of  records:  reports  of 
injury  by  the  employee  and/or 
employing  agency;  claim  forms  filed  by 
or  on  behalf  of  injured  employees 
covered  under  the  LHWCA  or  their 
survivors  seeking  benefits  under  the 
LHWCA;  forms  authorizing  medical  care 
and  treatment;  other  medical  records 
and  reports;  bills  and  other  payments 
records;  compensation  payments 
records  (includfing  section  8(f)  payment 
records);  section  8(f)  applications  filed 
by  the  employer;  formal  orders  for  or 
against  the  payment  of  benefits; 
transcripts  of  hearings  conducted;  and 
any  other  medical  employer  or  personal 
information  submitted  or  gathered  in 
connection  with  the  claim.  The  system 
may  also  contain  information  relating  to 
dates  of  birth,  marriage,  divorce,  and 
death,  notes  of  telephone  conversations 
conducted  in  connection  with  the  claim; 
information  relating  to  vocational  and/ 
or  medical  rehabilitation  plans  and 
progress  reports;  records  relating  to 
court  proceedings,  insurance,  banking, 
and  employment;  articles  from 
newspapers  and  insurance,  banking  and 
employment;  articles  from  newspapers 
and  other  publications;  information 
relating  to  other  benefits  (financial  and 
otherwise)  the  claimant  or  employer 
may  be  entitled  to;  and  information 
received  irom  various  investigative 
agencies  concerning  possible  violations 
of  Federal  civil  or  criminal  law. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

33  U.S.C.  901  et  seq.  (20  CFR  parts 
701  et  seq.);  36  DC  Code  501  et  seq.;  42 
U.S.C.  1651  et  seq.;  43  U.S.C.  1331  et 
seq.;  5  U.S.C.  8171  et  seq. 

PURPOSE(S): 

To  maintain  records  on  the  actions  of 
insurance  carriers,  employers,  and 
injured  workers  with  respect  to  injuries 
reported  under  the  Longshore  and 
Harbor  Workers'  Compensation  Act  and 
related  Acts,  to  ensure  that  eligible 
claimants  receive  appropriate  benefits 
as  provided  by  the  Act. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  docimient,  disclosure 
of  information  from  this  system  of 
records  may  also  be  made  to  the 
following  individuals  and  entities  for 
the  purposes  noted  when  the  purpose  of 
the  disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 

collected: 

a.  The  employer  or  its  representatives, 
including  third-party  administrators, 
and/or  any  party  providing  the 


employer  with  workers'  compensation 
insurance  coverage  since  the  employer 
and  insiuance  carrier  are  parties-in- 
interest  to  all  actions  on  a  case,  for  the 
purpose  of  assisting  in  the  litigation  of 
the  claim,  at  any  time  after  report  of  the 
injury  or  report  of  the  onset  of  the 
occupational  illness,  or  the  filing  of  a 
notice  of  injury  or  claim  related  to  such 
injury  or  occupational  illness. 

b.  Doctors,  pharmacies,  and  other 
health  care  providers  for  the  purpose  of 
treating  the  claimant,  conducting 
medical  examinations,  physical 
rehabilitation  or  other  services  or 
obtaining  medical  evaluations. 

c.  Public  or  private  rehabilitation 
agencies  to  whom  the  injured  worker 
has  been  referred  for  vocational 
rehabilitation  services  so  that  they  may 
properly  evaluate  the  injured  worker's 
experience,  physical  limitations  and 
futiu«  employment  capabilities. 

d.  Federal,  state  and  local  agencies 
conducting  similar  or  related 
investigations  to  verify  whether 
prohibited  dual  benefits  were  provided, 
whether  benefits  have  been  or  are  being 
paid  properly,  including  whether  dual 
benefits  prohibited  by  federal  law  are 
being  paid;  salary  offset  and  debt 
collection  procedures  including  those 
actions  required  by  the  Debt  Collection 
Act  of  1982. 

e.  Labor  unions  and  other  volimtary 
associations  from  which  the  claimant 
has  requested  assistance  in  connection 
with  the  processing  of  the  LHWCA 
claim. 

f.  Attorneys- or  other  persons 
authorized  to  represent  the  interests  of 
the  LHWCA  claimant  in  connection 
with  a  claim  for  benefits  under  the 
LHWCA,  and/or  a  LHWCA  beneficiary 
in  connection  with  a  claim  for  damages 
filed  against  a  third  party. 

g.  Internal  Revenue  Service  for  the 
purpose  of  obtaining  taxpayer  mailing 
addresses  in  order  to  locate  a  taxpayer 
to  collect,  compromise,  or  write-off  a 
Federal  claim  against  such  taxpayer; 
discharging  an  indebtedness  owed  by  an 
individual. 

h.  Trust  fimds  that  have  demonstrated 
to  the  OWCP  a  right  to  a  lien  under  33 
U.S.C.  917,  for  the  purpose  of  permitting 
the  trust  funds  to  identify  potential 
entitlement  to  payments  upon  which   ' 
the  trust  funds  may  execute  the  lien. 

Note:  Disclosure  of  information  contained 
in  the  file  to  the  claimant,  a  person  who  is 
duly  authorized  to  act  on  his/her  behalf,  or 
to  others  to  whom  disclosure  is  authorized  by 
these  routine  uses,  may  be  made  over  the 
telephone.  Disclosure  over  the  telephone  will 
only  be  done  where  the  requestor  provides 
appropriate  identifying  information. 
Telephonic  disclosure  of  information  is 
essential  to  permit  efficient  administration 
and  adjudication  of  claims. 


Note:  Pursuant  to  5  U.S.C.  552a(b){l), 
information  from  this  system  of  records  is 
disclosed  to  members  and  staff  of  the  Office 
of  Administrative  Law  Judges,  the  Benefits 
Review  Board,  the  Office  of  the  Solicitor  and 
other  components  of  the  Department  who 
have  a  need  for  the  record  in  the  performance 
of  their  duties. 

DISCLOSURE  TO  CONSUMER  REPORTVIG 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Case  files  are  maintained  in  manual 
files  and  magnetic  tapes. 

retrievability: 

Case  files  are  retrieved  after 
identification  by  coded  file  number, 
which  is  cross-referenced  to  injured 
worker  by  name. 

SAFEGUARDS: 

Files  are  maintained  under 
supervision  of  OWCP  personnel  during 
normal  working  hours.  Files  and 
magnetic  tapes  are  maintained  in  locked 
offices  after  normal  working  hours. 
Confidential  passwords  are  required  for 
access  to  automated  records. 

retention  AND  DISPOSAL: 

Time  retained  varies  by  type  of  case, 
ranging  from  lost-time  disability  cases, 
in  which  records  are  destroyed  20  years 
after  the  case  is  closed,  to  other  cases 
where  the  last  possible  beneficiary  has 
died,  in  which  the  records  are  destroyed 
6  years  and  3  months  after  the  death  of 
such  beneficiary.  "No  Lost  Time"  cases 
are  destroyed  three  years  after  the  end 
of  the  fiscal  year  during  which  the 
related  report  was  received. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  for  Longshore  and  Harbor 
Workers'  Compensation,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210; 
and  District  Directors  at  the  district 
offices  set  forth  in  the  Appendix. 

NOTIFICATION  PROCEDURE: 

Requests,  including  name,  date  of 
injury,  employer  at  time  of  injury,  and 
case  file  number,  if  known,  should  be 
addressed  to  the  system  manager  listed 
above,  at  the  office  where  the  case  is 
located. 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  records  should  contact  the  system 
manager  indicated  above. 

CONTESTWG  RECORD  PROCEDURE: 

Individuals  wishing  to  contest  the 
contents  of  a  record  should  contact  the 
appropriate  System  Manager. 
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RECORD  SOURCE  CATEOORCS: 

Information  is  obtained  from  injured 
employees,  their  qualified  dependents, 
employers,  insurance  carriers, 
physicians,  medical  facilities, 
educational  institutions,  attorneys,  and 
State,  Federal,  and  private  vocational 
rehabilitation  agencies. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL7ESA-24 
SYSTEM  NAME: 

Office  of  Workers'  Compensation 
Programs,  Longshore  and  Harbor 
Workers'  Compensation  Act  Special 
Fund  System. 

SECURITY  classification: 

None. 

SYSTEM  location: 

Division  of  Longshore  and  Harbor 
Workers'  Compensation,  Office  of 
Workers'  Compensation  Programs.  200 
Constitution  Avenue.  NW,  Washington. 
DC  20210. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  receiving  compensation  and 
related  benefits  under  the  Longshore 
and  Harbor  Workers'  Compensation  Act, 
the  Non-Appropriated  Fund 
Instrumentalities  Act,  the  Defense  Base 
Act.  the  War  Hazards  Act,  and  the  DC 
Workers'  Compensation  Act,  referred  to 
collectively  herein  as  the  Longshore  and 
Harbor  Workers'  Compensation  Act 
(LHWCA). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  and  vocational  rehabilitation 
reports,  bills,  vouchers  and  records  of 
payment  for  compensation  and  related 
benefits,  statements  of  employment 
status,  and  formal  orders  for  payment  of 
compensation,  and  U.S.  Treasury 
Records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

33  U.S.C.  901  et  seq.  (20  CFR  parts 
701  et  seq.);  36  DC  Code  501  et  seq.;  42 
U.S.C.  1651  et  seq.;  43  U.S.C.  1331  et 
seq.;  5  U.S.C.  8171  et  seq.; 

PURPOSE(S): 

This  system  provides  a  record  of 
payments  to  claimants,  their  qualified 
dependents,  or  providers  of  services  to 
claimants  from  the  Special  Fimd 
established  pursuant  to  Section  44  of 
the  Act. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 


Statement  to  this  document,  disclosure 
of  information  from  this  system  of 
records  may  also  be  made  to  the 
following  individuals  and  entities  for 
the  piu-poses  noted  when  the  purpose  of 
the  disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected: 

a.  The  employer  or  employer's 
representatives,  including  third-party 
administrators,  and/or  any  party 
providing  the  employer  wiA  workers' 
compensation  insiu-ance  coverage  since 
the  employer  and  insiu-ance  carrier  are 
parties-in-interest  to  all  actions  on  a 
case,  for  the  purpose  of  assisting  in  the 
litigation  of  the  claim,  at  any  time  after 
report  of  the  injury  or  report  of  the  onset 
of  the  occupation^  illness,  or  the  filing 
of  a  notice  of  injury  or  claim  related  to 
such  injury  or  occupational  illness. 

b.  Doctors,  pharmacies,  and  other 
health  care  providers  for  the  purpose  of 
treating  the  claimant,  conducting 
medical  examinations,  physical 
rehabilitation  or  other  services  or 
obtaining  medical  evaluations. 

c.  Public  or  private  rehabilitation 
agencies  to  whom  the  injured  worker 
has  been  referred  for  vocational 
rehabilitation  services  so  that  they  may 
properly  evaluate  the  injured  worker's 
experience,  physical  limitations  and 
future  employment  capabilities. 

d.  Federal,  state  anci  local  agencies 
conducting  similar  or  rotated 
investigations  to  verify  whether 
prohibited  dual  benefits  were  provided, 
whether  benefits  have  been  or  are  being 
paid  properly,  including  whether  dual 
benefits  prohibited  by  federal  law  are 
being  paid;  salary  offset  and  debt 
collection  procedures  including  those 
actions  required  by  the  Debt  Collection 
Act  of  1982. 

e.  Labor  unions  and  other  volimtary 
associations  from  which  the  claimant 
has  requested  assistance  with  the 
processing  of  the  LHWCA  claim. 

f.  Internal  Revenue  Service  for  the 
purpose  of  obtaining  taxpayer  mailing 
addresses  in  order  to  locate  such 
taxpayer  to  collect,  compromise,  or 
write-off  a  Federal  claim  against  the 
taxpayer;  discharging  an  indebtedness 
owed  by  an  individual. 

g.  Trust  funds  that  have  demonstrated 
to  the  OWCP  a  right  to  a  lien  under  33 
U.S.C.  917,  for  the  purpose  of  permitting 
the  trust  funds  to  identify  potential 
entitlement  to  payments  upon  which 
the  trust  funds  may  execute  the  lien. 

h.  To  individuals,  and  their  attorneys 
and  other  representatives,  and 
government  agencies,  seeking  to  enforce 
a  legal  obligation  on  behalf  of  such 
individual,  to  pay  alimony  and/or  child 
support,  for  the  purpose  of  enforcing 
such  an  obligation,  pursuant  to  an  order 


of  a  state  or  local  court  of  competent 
jurisdiction,  including  Indian  tribal 
courts,  within  any  State,  territory  or 
possession  of  the  United  States,  or  the 
District  of  Columbia  or  to  an  order  of  a 
State  agency  authorized  to  issue  income 
withholding  notices  piu^uant  to  State  or 
local  law  or  piu^uant  to  the 
requirements  of  section  666(b)  of  title 
42,  United  States  Code,  or  for  the 
purpose  of  denying  the  existence  of 
funds  subject  to  such  legal  obligation. 

Note:  Disclosure  of  information  contained 
in  the  file  to  the  claimant,  a  person  who  is 
duly  authorized  to  act  on  his/her  behalf,  or 
to  others  to  whom  disclosure  is  authorized  by 
these  routine  uses,  may  be  made  over  the 
telephone.  Disclosure  over  the  telephone  will 
only  be  done  where  the  requestor  provides 
appropriate  identifying  information. 
Telephonic  disclosure  of  information  is 
essential  to  permit  efficient  administration 
and  adjudication  of  claims. 

Note:  Information  from  this  system  of 
records  is  disclosed  to  members  and  staff  of 
the  Office  of  Administrative  Law  fudges,  the 
Benefits  Review  Board,  the  Office  of  the 
Solicitor  and  other  components  of  the 
Department  who  have  a  need  for  the  record 
in  the  performance  of  their  duties. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Case  files  are  maintained  in  manual 
files  and  magnetic  tapes. 

retrievabiuty: 

Case  files  are  retrieved  by  social 
security  number,  which  is  cross- 
referenced  to  injured  worker  by  name. 

SAFEGUARDS: 

Files  are  maintained  under 
supervision  of  OWCP  personnel  during 
normal  working  hours.  Confidential 
passwords  are  required  for  access  to 
automated  records.  Files  and  magnetic 
tapes  are  in  Federal  office  building. 

RETENTION  AND  DISPOSAL: 

Files  are  destroyed  7  years  after  last 
payment  is  made. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  for  Longshore  and  Harbor 
Workers'  Compensation.  Office  of 
Workers'  Compensation  Programs.  200 
Constitution  Avenue.  NW,  Washington, 
DC  20210. 

NOTIFICATION  PROCEDURE: 

Requests,  including  name  and  case 
number,  if  known,  should  be  addressed 
to  the  System  Manager. 
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RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  records  should  contact  the  System 
Manager  indicated  above. 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  contest  the 
contents  of  a  record  should  contact  the 
System  Manager  indicated  above. 

RECORD  SOURCE  CATEGORIES: 

The  system  obtains  information  from 
injured  employees,  their  qualified 
dependents,  employers,  insurance 
carriers,  physicians,  medical  facilities, 
educational  institutions,  attorneys,  and 
State,  Federal,  and  private  vocational 
rehabilitation  agencies. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUESA-25 
SYSTEM  NAME: 

Office  of  Federal  Contract  Compliance 
Programs,  Executive  Management 
Information  System  (OFCCP/EIS)  which 
includes  the  Case  Managem^t  System 
(CMS),  and  Time  Reporting  Information 
System  (TRIS). 

SECURffY  CLASSIFICATWN: 

Unclassified. 

SYSTEM  location: 

OFCCP,  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210;  Ten  Regional  Offices,  see  the 
Appendix  to  this  document  for 
addresses. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTBi: 

Individuals  filing  complaints  of 
employment  discrimination  by  Federal 
Contractors  and  Compliance  Officers. 

CATEGORES  OF  RECORDS  IN  THE  SYSTEM: 

Listing  of  hours  utilized  to  perform 
OFCCP  program  responsibilities.  Listing 
of  complaints  filed  by  individuals 
alleging  employment  and  listing  of 
hours  utilized  to  perform  OFCCP 
program  responsibilities. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

I  Executive  Order  11246,  as  amended; 
the  Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974,  as  amended,  38 
U.S.C.  2012;  section  503  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
29  U.S.C.  793. 

pyRPOSE(s): 

The  Case  Management  System  is  the 
data  entry  portion  of  OFCCP's  core  case 
management  and  management 
information  system.  OFCCP  Executive 
Information  System  (OFEIS)  makes  up 


the  reporting  side  of  the  total  system. 
The  Office  of  Contract  Compliance 
Programs  Case  Management  System 
(OFCMS)  provides  the  umbrella  undo- 
which  numerous  applications  can  be 
accessed.  The  purposes  of  the  systems 
are:  To  track  and  monitor  by  means  of 
an  automated  data  base  complaint 
investigations  of  employment 
discrimination  by  Federal  contractors. 
To  provide  OFCCP  Managers  with  a 
viable  means  of  tracking  die  niunber  of 
hours  used  in  performing  OFCCP 
program  responsibilities.  To  track  the 
number  of  hours  utilized  by  compliance 
officers  in  performing  their  assigned 
program  duties  and  responsibilities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

UiSCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSMG  OF  RECORDS  IN  SYSTEM: 

STORAGE: 

Manual  files  for  working  copies  of 
source  documents  and  magnetic  tapes 
and  disks  for  central  computer 
processing. 

retrevabuty: 

By  the  name  of  the  complainant, 
OFCCP  control  number,  contractor 
establishment  name  and  number.  By 
identification  ntmibers  assigned  to  each 
compliance  officer. 

safeguards: 

Files  are  locked  except  during 
working  hours,  and  only  authorized 
persoimel  have  access  to  files.  Computer 
systems  are  restricted  to  authorized 
operators  and  each  subsystem  has 
multiple  layers  of  password  protection 
depending  upon  sensitivity  of  data. 

RETENTION  AND  DISPOSAL: 

Inactive  records  retained  in  system  for 
two  years  from  last  date  of  action  on 
record  before  being  piu^ed  to  history 
files  where  they  are  stored  for  three 
years.  Transfer  to  NARA  and  destroy 
five  years  after  transfer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  OFCCP,  Room  C-3325,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210;  Regional  Directors  for 
OFCCP.  see  Appendix  I  to  this 
document  for  Addresses. 


NOTIFICATION  procedures: 

Individuals  wishing  to  inquire    ' 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  appropriate  system  manager  or  the 
Regional  Office  servicing  the  state 
where  they  are  employed  (see  list  of  the 
Regional  Office  addresses  in  Appendix). 
Such  person  should  provide  his  or  her 
full  name,  date  of  birth,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  shall  be  mailed 
or  presented  to  the  appropriate  system 
manager  at  the  address  listed  above. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
identified:  (a)  Name  and  (b)  verification 
of  identity  as  required  by  the  regulations 
implementing  the  Privacy  Act  of  1974, 
at  29  CFR  71,2. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  contest 
information  in  their  files  may  write  the 
appropriate  system  manager  at  the 
specified  addiress.  reasonably 
identifying  the  records  pertaining  to 
them,  the  information  which  is  being 
contested  in  that  record,  the  corrective 
action(s)  being  sought,  and  the  reason 
for  the  coiTection(s).  See  also  29  CFR 
71.9. 

RECORD  SOURCE  CATEGORES: 

OFCCP  persoimel  working  in  district 
and  regional  offices. 

SYSTEMS  EXEMPTED  FROM  CERTAW  PROVISKHS 
OF  THE  act: 

In  accordance  with  5  U.S.C. 
552a(k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  &t)m 
subsections  (c)(3);  (d):  (e)(1);  (e)(4)(G), 
(H),  and  (I);  and  (f)  of  5  U.S.C.  552a, 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  the  source  would  be  held 
in  confidence. 

DOUESA-26 

SYSTEM  name: 

Office  of  Workers'  Compensation 
Programs.  Longshore  and  Harbor 
Workers'  Compensation  Act 
Investigation  Files. 

SECURITY  CLASSIFICATION: 

None. 
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SYSTEM  LOCATION: 

Division  of  Longshore  and  Harbor 
Workers'  Compensation,  Office  of 
Workers'  Compensation  Programs. 
Washington,  DC  20210,  and  district 
offices  of  the  Office  of  Workers' 
Compensation  Programs  set  forth  in  the 
Appendix  to  this  document. 

CATEGOfllES  OF  MOIVIOUALS  COVERED  BY  THE 

system: 

Individuals  filing  claims  for  workers' 
compensation  benefits  under  the 
Longshore  and  Harbor  Workers' 
Compensation  Act.  the  Non- 
Appropriated  Fimd  Instrumentalities 
Act,  the  Defense  Base  Act,  the  War 
Hazards  Act,  and  the  DC  Workers' 
Compensation  Act,  referred  to 
collectively  herein  as  the  Longshore  and 
Harbor  Workers'  Compensation  Act 
(LHWCA);  individuals  providing 
medical  and  other  services  to  the 
Division;  employees  of  insiirance 
companies  and  of  medical  and  other 
services  providers  to  claimants;  and 
other  persons  suspected  of  violations  of 
law  under  the  Act,  including  related 
civil  and  criminal  provisions. 

CATEQOMES  OF  RECORDS  M  THE  SYSTEM: 

Records  which  contain  information 
gathered  in  connection  with 
investigations  concerning  possible 
violations  of  Federal  law,  whether  civil 
or  criminal,  under  the  LHWCA.  This 
system  also  contains  the  work  product 
of  the  Department  of  Labor  and  other 
government  personnel  and  consultants 
involved  in  the  investigations. 

AUTHORTY  FOR  MAMTENANCE  OF  SYSTEM: 

33  U.S.C.  901  et  seq.  (20  CFR  parts 
701  et  seq.);  36  DC  Code  501  et  seq.;  42 
U.S.C.  1651  et  seq.;  43  U.S.C.  1331  et 
seq.;  5  U.S.C.  8171  et  seq. 

puRPOse(s): 

To  maintain  records  for  the  purpose 
of  assisting  in  determinations  of 
possible  violations  of  Federal  law, 
whether  civil  or  criminal,  in  connection 
with  reported  injuries  under  the 
LHWCA. 

nOUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCUJOMQ  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  disclosure 
of  relevant  and  necessary  information 
from  this  system  of  records  may  also  be 
made  to  the  following  individuals  and 
entities  for  the  purposes  noted  when  the 
purpose  of  the  disclosure  is  compatible 
with  the  purpose  for  which  the 
information  was  collected:  Internal 
Revenue  Service,  for  the  purpose  of 
obtaining  taxpayer  mailing  addresses  in 


order  to  locate  a  taxpayer  to  collect, 
compromise,  or  write-off  a  Federal 
claim  against  such  taxpayer;  discharging 
an  indebtedness  owed  by  an  individual. 

Note:  Pursuant  to  5  U.S.C.  552a(b)(l). 
information  from  this  system  of  records  is 
disclosed  to  members  and  staff  of  the  Office 
of  Administrative  Law  Judges,  the  Benefits 
Review  Board,  the  Office  of  the  Solicitor  and 
other  components  of  the  Department  who 
have  a  need  for  the  record  in  the  performance 
of  their  duties. 

disclosure  to  consumer  repornnq 
agencies: 


None. 

policies  and  practices  for  STORING, 
RETRCVINQ,  ACCESSING,  RETAINMG.  AND 
DtSPOSatQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  manual 
files. 

retrcvamuty: 

Records  are  retrieved  by  name  of 
individual  being  investigated. 

SAFEGUARDS: 

Files  are  maintained  under  the 
supervision  of  OWCP  personnel  and 
access  is  provided  only  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Time  retained  varies  by  type  of 
compensation  case  involved,  and  the 
investigative  file  is  retained  according  to 
the  same  schedule  as  the  particular 
compensation  case  to  which  it  relates. 
For  example,  if  the  investigative  file  is 
about  a  lost-time  case,  it  is  transferred 
to  the  Federal  Records  Center  2  years 
after  the  related  compensation  case  is 
closed,  and  destroyed  20  years  after  the 
case  is  closed.  If  the  investigative  file  is 
about  a  death  case,  it  is  retained  in  the 
office  as  long  as  there  are  qualified 
dependents,  and  destroyed  6  years,  3 
months  after  final  closing.  "No  Lost 
Time  cases  are  destroyed  three  years 
after  the  end  of  the  fiscal  year  during 
which  the  related  report  was  received. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  for  Longshore  and  Harbor 
Workers'  Compensation.  Office  of 
Workers'  Compensation  Programs.  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210.  and  District  Directors  in  the 
district  offices  of  the  Office  of  Workers' 
Compensation  Programs  set  forth  in  the 
Appendix  to  this  docxmient. 

NOTVWATION  procedure: 

Requests,  including  name  of 
individual  being  investigated,  should  be 
addressed  to  the  System  Manager. 


RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  records  should  contact  the  System 
Manager  indicated  above. 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  contest  the 
contents  of  a  record  should  contact  the 
System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Records  are  from  Division  claim  and 
payment  files  (DOL/ESA-15  and  DOL/ 
ESA-24)  and  from  employees,  insurers, 
service  providers;  and  information 
received  from  parties  leading  to  the 
opening  of  an  investigation,  or  from 
interviews  held  during  the  course  of  an 
investigation. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a{k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  fit)m 
subsections  {c)(3);  (d);  (e)(1);  (e)(4)(G), 
(H).  and  {I);  and  (f)  of  5  U.S.C.  552a. 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law. 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1. 1975.  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOL/ESA-27 

SYSTEM  name: 

Office  of  Workers'  Compensation 
Programs.  Longshore  and  Harbor 
Workers'  Compensation  Act  Claimant 
Representatives. 

SECURITY  classification: 

None. 

SYSTEM  location: 

Division  of  Longshore  and  Harbor 
Workers'  Compensation.  Office  of 
Workers'  Compensation  Programs. 
Washington.  DC  20210,  and  district 
offices  of  the  Office  of  Workers' 
Compensation  Programs  set  forth  in  the 
Appendix  to  this  docimient. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  alleged  to  have  violated 
the  provisions  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act  and 
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its  implementing  regulations  relating  to 
representation  of  claimants/ 
beneficiaries  before  the  Department  of 
Labor,  those  foimd  to  have  committed 
such  violations  and  who  have  been 
disqualified,  and  those  who  are 
investigated  but  not  disqualified.  This 
system  would  also  cover  those  persons 
who  have  been  reinstated  as  qualified 
claimant  representatives. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  system  will  consist  of 
information  such  as  the  representative's 
name  and  address,  the  names  and 
addresses  of  affected  claimants/ 
beneficiaries,  copies  of  relevant 
documents  obtained  from  claiinant/ 
beneficiary  files  relating  to  the  issue  of 
representation;  all  docimients  received 
or  created  as  a  result  of  the  investigation 
of  and/ or  hearing  on  the  alleged 
violation  of  the  Longshore  Act  and/or  its 
regulations  relating  to  representation, 
including  investigations  conducted  by 
the  DOL  Office  of  Inspector  General  or 
other  agency;  and  copies  of  documents 
notifying  the  representative  and  other 
interested  persons  of  the 
disqualification. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Longshore  and  Harbor  Workers' 
Compensation  Act,  33  U.S.C. 
931(b)(2)(B). 

PURPOSE(S): 

These  records  contain  information  on 
activities — including  billing —  relating 
to  representation  of  claimants/ 
beneficiaries,  including  documents 
relating  to.  the  debarment  of 
representatives  under  other  Federal  or 
state  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  imiversal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  disclosure 
of  relevant  and  necessary  information 
fit)m  this  system  of  records  may  also  be 
made  to  the  following  individuals  and 
entities  for  the  purposes  noted  when  the 
purpose  of  the  disclosure  is  compatible 
with  the  purpose  for  which  the 
information  was  collected: 

a.  A  claimant/beneficiary  for  the 
purpose  of  informing  him/her  that  his/ 
her  representative  has  been  disqualified 
from  further  representation  imder  the 
Longshore  Act. 

b.  Employers,  insurance  carriers,  state 
bar  disciplinary  authorities,  and  the 
general  public,  for  the  purpose  of 
providing  information  concerning  the 
qualification  of  person(s)  to  act  as  a 
claimant  representative  under  the  Act. 


c.  Federal,  state  or  local  agency 
maintaining  pertinent  records,  if 
necessary  to  obtain  information  relevant 
to  a  Departmental  decision  relating  to 
debarment  actions. 

Note:  Disclosure  of  information  contained 
in  the  file  of  the  claimant,  a  person  who  is 
duly  authorized  to  act  on  his/her  behalf,  or 
to  others  to  whom  disclosure  is  authorized  by 
these  routine  uses,  may  be  made  over  the 
telephone.  Disclosure  over  the  telephone  will 
only  be  done  where  the  requestor  provides 
appropriate  identifying  information. 
Telephonic  disclosure  of  information  is 
essential  to  permit  efficient  administration 
and  adjudication  of  claims. 


Pursuant  to  5  U.S.C.  552a(b)(l), 
information  from  this  system  of  records 
is  disclosed  to  members  and  staff  of  the 
Office  of  Administrative  Law  Judges,  the 
Benefits  Review  Board,  the  Office  of  the 
Solicitor  and  other  components  of  the 
Department  who  have  a  need  for  the 
record  in  the  performance  of  their 
duties. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PROCEDURES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THIS  SYSTEM: 

STORAGE: 

The  information  collected  in 
connection  with  complaints  is  kept  in 
manual  files. 

retrievabiuty: 

The  records  are  retrieved  by  the  name 
of  the  representative. 

safeguards: 

Records  are  stored  in  locked  file 
cabinets. 

RETENTION  and  DISPOSAL: 

File  is  retained  in  the  office  for  three 
years  after  the  debarment  action  is  final 
and  then  transferred  to  the  Federal 
Records  Center,  and  destroyed  thirty 
years  after  the  debarment  action  is  final. 
Where  the  period  of  exclusion  is 
defined  as  a  set  period  of  time,  the  file 
will  be  retained  two  years  after  the 
period  of  exclusion  expires  (or  the 
individual  is  otherwise  reinstated),  then 
transferred  to  the  Federal  Records 
Center,  and  destroyed  thirty  years  after 
the  debarment  action  is  final. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  for  Longshore  and  Harbor 
Workers'  Compensation  Act,  Office  of 
Workers'  Compensation  Programs,  200 
Constitution  Avenue.  NW,  Washington, 
DC  2021Q,  and  District  Directors  in 
district  offices  set  forth  in  the 
Appendix. 


NOTIFICATION  PROCEDURE: 

Requests,  including  name,  date  of 
injury,  employer  at  the  time  of  injury, 
and  case  file  ntunbOT,  if  known,  should 
be  addressed  to  the  appropriate  system 
manager  indicated  above. 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  records  should  contact  the 
appropriate  system  manager  listed 
above. 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  contest  the 
contents  of  a  record  should  contact  the 
System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  employees,  employers,  insurance 
carriers,  members  of  the  public,  agency 
investigative  reports,  and  from  other 
DOL  systems  of  records. 

SYSTEM  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(2).  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G), 
(H).  and  (I);  and  (f)  of  5  U.S.C.  552a. 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  soiutie  who  furnished 
information  to  the  Govermnent  tmder  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1. 1975.  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOUESA-28 

SYSTEM  name: 

Office  of  Workers'  Compensation 
Programs,  Physicians  and  Health  Care 
Providers  Excluded  under  the 
Longshore  Act. 

SECURITY  classification: 
None. 

SYSTEM  LOCATION: 

Division  of  Longshore  and  Harbor 
Workers'  Compensation,  Office  of 
Workers'  Compensation  Programs, 
Washington,  DC  20210,  and  district 
offices  of  the  Office  of  Workers' 
Compensation  Programs  set  forth  in  the 
Appendix  to  this  document. 
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CATEGOneS  OF  MOmOUALS  COVERED  BY  THE 

system: 

Providers  of  medical  goods  and 
services,  including  physicians, 
hospitals,  and  providers  of  medical 
support  services  or  supplies  excluded  or 
considered  for  exclusion  from  payment 
under  the  Longshore  Act,  33  U.S.C. 
907(c). 

CATEGOMES  Of  RECORDS  M  THE  SYSTEM: 

Copies  of  letters,  lists,  and  documents 
from  Federal  and  state  agencies 
concerning  the  administrative 
debarment  of  providers  from 
participation  in  programs  providing 
benefits  similar  to  those  of  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  and  their 
reinstatement:  materials  concerning 
possible  fraud  or  abuse  which  could 
lead  to  exclusion  of  a  provider; 
documents  relative  to  reinstatement  of 
providers;  materials  concerning  the 
conviction  of  providers  for  fraudulent 
activities  in  connection  with  any 
Federal  or  state  program  for  which 
payments  are  made  to  providers  for 
similar  medical  services;  all  letters, 
memoranda,  and  other  documents 
regarding  the  consideration  of  a 
provider's  exclusion,  the  actual 
exclusion,  or  reinstatement  under  the 
provisions  of  20  CFR  702.431  et  seq.; 
copies  of  all  documents  in  a  claimant's 
file  relating  to  medical  care  and/or 
treatment,  including  bills  for  such 
services;  as  well  as  letters,  memoranda, 
and  other  documents  obtained  during 
investigations,  hearings,  and  other 
administrative  proceedings  concerning 
exclusion  for  fraud  or  abuse,  as  well  as 
reinstatement,  and  recommendations 
and  decisions;  lists  of  excluded 
providers  released  by  the  OWCP. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Longshore  and  Harbor  Workers' 
Compensation  Act,  33  U.S.C.  901. 
907(c). 

PURPOSE(S): 

To  maintain  records  to  determine  the 
propriety  of  instituting  debarment 
actions  under  the  Longshore  Act.  These 
records  also  provide  information  on 
treatment,  billing  and  other  aspects  of  a 
medical  provider's  actions,  and/or 
documentation  i:elating  to  the 
debarment  of  the  medical  care  provider 
imder  another  Federal  or  state  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  docimient,  disclosure 
of  information  from  this  system  of 
records  may  be  made  to  the  following 


individuals  and  entities  for  the  purposes 
noted  when  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  is 
collected: 

a.  Federal,  state  or  local  government 
agencies,  state  licensing  boards, 
professional  organizations,  claimants, 
patients,  employers,  insurance 
companies,  and  any  other  entities  or 
individuals,  for  the  purpose  of 
identifying  an  excluded  or  reinstated 
provider,  to  ensure  that  authorization  is 
not  issued  nor  payment  made  to  an 
excluded  provider,  and  for  the  purpose 
of  providing  notice  that  a  formerly 
excluded  provider  has  been  reinstated. 

b.  Federal,  state  or  local  government 
agencies,  state  licensing  boards, 
professional  organizations,  claimants, 
patients,  employers,  insurance 
companies,  and  any  other  entities  or 
individuals,  for  the  purpose  of  obtaining 
information  necessary  to  ensure  that  the 
list  of  excluded  providers  is  correct, 
useful,  and  updated,  as  appropriate,  and 
for  the  purpose  of  obtaining  information 
relevant  to  a  Departmental  decision 
regarding  a  debarment  action.  This 
routine  use  encompasses  the  disclosure 
of  such  information  which  will  enable 
the  Department  to  properly  verify  the 
identify  of  a  provider,  to  identify  the 
nature  of  a  violation,  and  the  penalty 
imposed  for  such  violation. 

Note:  Disclosure  of  information  contained 
in  the  file  to  the  claimant,  a  person  who  is 
duly  authorized  to  act  on  his/her  behalf,  or 
to  others  to  whom  disclosure  is  authorized  by 
these  routine  uses,  may  be  made  over  the 
telephone.  Disclosure  over  the  telephone  will 
only  be  done  where  the  requestor  provides 
appropriate  identifying  information. 
Telephonic  disclosure  of  information  is 
essential  to  permit  efficient  administration 
and  adjudication  of  claims. 

Note:  Pursuant  to  5  U.S.C.  552a(b)(l), 
information  from  this  system  of  records  is 
disclosed  to  members  and  staff  of  the 
Benefits  Review  Board,  the  Office  of 
Administrative  Law  Judges,  the  Office  of  the 
Solicitor  and  other  components  of  the 
Department  who  have  a  need  for  the  record 
in  the  performance  of  their  duties. 


DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PROCEDURES  FOR  STORING. 
RETRIEVtNG.  ACCESSING,  RETAINING.  AND 
DSPOSMG  OF  RECORDS  IN  THIS  SYSTEM: 

STORAGE: 

The  records  are  in  manual  files, 
magnetic  tapes  or  other  computer 
storage  media,  or  on  computer 
printouts. 


retrevabuty: 

Material  is  maintained  by  the  name  of 
the  provider. 

SAFEGUARDS: 

Material  in  the  possession  of  the     s 
Office  of  Workers'  Compensation 
Programs  and  its  contractors  will  be, 
when  not  in  use.  kept  in  closed  file 
cabinets,  appropriate  lockers  and 
storage  areas,  etc. 

retention  AND  DISPOSAL: 

File  is  retained  in  the  office  for  three 
years  after  the  debarment  action  is  final 
and  then  transferred  to  the  Federal 
Records  Center,  and  destroyed  thirty 
years  after  the  debarment  action  is  final. 
Where  the  period  of  exclusion  is 
defined  as  a  set  period  of  time,  the  file 
will  be  retained  two  years  after  the 
period  of  exclusion, expires  (or  the 
individual  is  otherwise  reinstated),  then 
transferred  to  the  Federal  Records 
Center,  and  destroyed  thirty  years  after 
the  debarment  action  is  final. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  for  Longshore  and  Harbor 
Workers'  Compensation  Act,  Office  of 
Workers'  Compensation  Programs,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210,  and  District  Directors  in  the 
district  offices  set  forth  in  the  Appendix 
to  this  document. 

NOTIFICATION  PROCEDURE: 

An  individual  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  him/her  may  write 
the  system  manager  at  the  address 
above.  In  order  for  the  record  to  be 
located,  the  individual  must  provide  his 
or  her  full  name,  date  of  birth,  and 
signature. 

RECORD  ACCESS  PROCEDURE: 

Any  individual  seeking  access  to  non- 
exempt  information  about  a  record 
within  this  system  of  records  may  write 
the  appropriate  system  manager,  and 
arrangements  will  be  made  to  provide 
review  of  the  file.  In  order  for  the  record 
to  be  located,  the  individual  must 
provide  his  or  her  full  name,  date  of 
birth,  and  signature. 

CONTESTING  RECORD  PROCEDURE: 

Specific  materials  in  this  system  have 
been  exempted  from  certain  Privacy  Act 
provisions  regarding  the  amendment  of 
records.  The  section  of  this  notice 
entitled  "Systems  Exempted  frt)m 
Certain  Provisions  of  the  Act"  indicates 
the  kind  of  materials  exempted,  and  the 
reasons  for  exempting  them.  Any 
individual  requesting  amendment  of 
non-exempt  records  should  contact  the 
appropriate  system  manager.  In  order 
for  the  record  to  be  located,  the 
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individual  must  provide  his  or  her  full 
name,  date  of  birth,  and  signature. 
Individuals  requesting  amendment  of 
records  must  comply  with  the 
Department's  Privacy  Act  regulations  at 
29  CFR  71.1  and  71.9. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  Federal,  state  or  local  government 
agencies,  state  licensing  boards, 
professional  organizations,  claimants, 
patients,  employers,  insurance 
companies,  any  other  entities  or 
individuals,  public  documents,  and 
newspapers,  as  well  as  from  other 
Department  of  Labor  systems  of  records. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G). 
(H),  and  (I);  and  (f)  of  5  U.S.C.  552a, 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOLyESA-29 

SYSTEM  NAME: 

Office  of  Workers'  Compensation 
Programs,  Physicians  and  Health  Care 
Providers  Excluded  imder  the  Federal 
Employees'  Compensation  Act. 

SECURTTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

The  Division  of  Federal  Employees' 
Compensation.  Office  of  Workers' 
Compensation  Programs,  Washington, 
DC  20210,  and  district  offices  of  the 
Office  of  Workers'  Compensation 
Programs  set  forth  in  the  Appendix  to 
this  document. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Providers  of  medical  goods  and 
services,  including  physicians, 
hospitals,  and  providers  of  medical 
support  services  or  supplies  excluded  or 


considered  for  exclusion  from  payment 
xmder  the  Federal  Employees' 
Compensation  Act  for  fraud  or  abuse  (20 
CFR  10.815-826). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  letters,  lists  and  documents 
from  Federal  and  state  agencies 
concerning  the  administrative 
debarment  of  providers  from 
participation  in  programs  providing 
benefits  similar  to  those  of  the  Federal 
Employees'  Compensation  Act  and  their 
reinstatement;  materials  concerning 
possible  fraud  or  abuse  which  could 
lead  to  exclusion  of  a  provider; 
documents  relative  to  reinstatement  of 
providers,  materials  concerning  the 
conviction  of  providers  for  fraudulent 
activities  in  coimection  with  any 
Federal  or  state  program  for  which 
payments  are  made  to  providers  for 
similar  medical  services;  all  letters, 
memoranda,  and  other  documents 
regarding  the  consideration  of  a 
provider's  exclusion,  the  actual 
exclusion,  or  reinstatement  under  the 
provisions  of  20  CFR  10.815-826;  copies 
of  all  documents  in  a  claim  file  relating 
to  medical  care  and/or  treatment 
including  bills  for  such  services,  as  well 
as  letters,  memoranda,  and  other 
documents  obtained  during 
investigations,  hearings  and  other 
administrative  proceedings  concerning 
exclusion  for  fraud  or  abuse,  as  well  as 
reinstatement,  along  with 
recommendations  and  decisions;  lists  of 
excluded  providers  released  by  the 
OWCP. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Employees'  Compensation 
Act  (5  U.S.C.  8101  et  seq.),  and  Title  20 
CFR  part  10. 

PURP0SE(S): 

To  maintain  records  to  determine  the 
propriety  of  instituting  debarment 
actions  under  the  Federal  Employees' 
Compensation  Act.  These  records  also 
provide  information  on  treatment, 
billing  and  other  aspects  of  a  medical 
provider's  actions,  and/or 
dociunentation  relating  to  the 
debarment  of  the  medical  care  provider 
under  another  Federal  or  state  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  docimient.  disclosing 
of  information  from  this  system  of 
records  may  be  made  to  the  following 
individuals  and  entities  for  the  purposes 
noted  when  the  purpose  of  the 
disclosure  is  compatible  with  the 


purpose  for  which  the  information  is 
collected: 

a.  Federal,  state  or  local  government 
agencies,  state  licensing  boards, 
professional  organizations,  claimants, 
patients,  employers,  insurance 
companies,  and  any  other  entities  or 
individuals,  for  the  purpose  of 
identifying  an  excluded  or  reinstated 
provider,  to  ensure  that  authorization  is* 
not  issued  nor  payment  made  to  an 
excluded  provider,  and  for  the  purpose 
of  providing  notice  that  a  formerly 
excluded  provider  has  been  reinstated. 

b.  Federal,  state  or  local  government 
agencies,  state  licensing  boards, 
professional  organizations,  claimants, 
patients,  employers,  insurance 
companies,  and  any  other  entities.or 
individuals,  for  the  purpose  of  obtaining 
information  necessary  to  ensure  that  the 
list  of  excluded  providers  is  correct, 
useful,  and  updated,  as  appropriate,  and 
for  the  purpose  of  obtaining  information 
relevant  to  a  Departmental  decision 
regarding  a  debarment  action.  This 
routine  use  encompasses  the  disclosure 
of  such  information  that  will  enable  the 
Department  to  properly  verify  the 
identity  of  a  provider,  to  identify  the 
nature  of  a  violation,  and  the  penalty 
imposed  for  such  violation. 

Note:  Disclosure  of  information  contained 
in  the  file  to  the  claimant,  a  person  who  is 
duly  authorized  to  act  on  his/her  behalf,  or 
to  others  to  whom  disclosure  is  authorized  by 
these  routine  uses,  may  be  made  over  the 
telephone.  Disclosure  over  the  telephone  will 
only  be  done  where  the  requestor  provides 
appropriate  identifying  information. 
Telephonic  disclosure  of  information  is 
essential  to  permit  efficient  administration 
and  adjudication  of  claims. 

Note-.  Pursuant  to  5  U.S.C.  552a(b)(l). 
information  from  this  system  of  records  is 
disclosed  to  members  and  staff  of  the 
Employees'  Compensation  Appeals  Board, 
the  Office  of  Administrative  Law  Judges,  the 
Office  of  the  Solicitor  and  other  components 
of  the  Department  who  have  a  need  for  the 
record  in  the  performance  of  their  duties. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PROCEDURES  FOR  STORWQ, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THIS  system: 

STORAGE: 

The  records  are  in  manual  files, 
magnetic  tapes  or  other  computer 
storage  media,  or  on  computer 
printouts. 

RETRIEVABILTfY: 

Material  is  maintained  either  by  the 
name  of  the  provider,  a  case  citation,  or 
date  of  release. 
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SAFEQUAROS: 

Material  in  the  possession  of  the 
Office  of  Workers'  Compensation 
Programs  and  its  contractors  will  be. 
when  not  in  use.  kept  in  closed  file 
cabinets,  appropriate  lockers  and 
storage  areas,  etc. 

RETENTION  AND  disposal: 

File  is  retained  in  the  office  for  three 
years  after  the  debarment  action  is  final 
and  then  transferred  to  the  Federal 
Records  Center,  and  destroyed  thirty 
years  after  the  debarment  action  is  final. 
Where  the  period  of  exclusion  is 
defined  as  a  set  period  of  time,  the  file 
will  be  retained  two  years  after  the 
period  of  exclusion  expires  (or  the 
individual  is  otherwise  reinstated),  then 
transferred  to  the  Federal  Records 
Center,  and  destroyed  thirty  years  after 
the  debarment  action  is  final. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  for  Federal  Employees' 
Compensation,  Office  of  Workers' 
Compensation  Programs,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210,  and  the  District  Directors  of 
the  district  offices  set  forth  in  the 
Appendix  to  this  document. 

NomcATiON  procedure: 

An  individual  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  him/her  may  write 
the  appropriate  system  manager  at  the 
address  above.  In  order  for  the  record  to 
be  located,  the  individual  must  provide 
his  or  her  full  name,  date  of  birth,  and 
signature. 

RECORD  access  PROCEDURE: 

Any  individual  seeking  access  to  non- 
exempt  information  about  a  record 
within  this  system  of  records  may  write 
the  owe?  district  office  where  the  case 
is  located,  or  the  system  manager,  and 
arrangements  will  be  made  to  provide 
review  of  the  file.  In  order  for  the  record 
to  be  located,  the  individual  must 
provide  his  or  her  full  name,  date  of 
birth,  and  signature. 

CONTESTMQ  RECORD  PROCEDURE: 

Specific  materials  in  this  system  have 
been  exempted  from  certain  Privacy  Act 
provisions  regarding  the  amendment  of 
records.  The  section  of  this  notice 
Entitled  "Systems  Exempted  from 
Certain  Provisions  of  the  Act"  indicates 
the  kind  of  materials  exempted,  and  the 
reasons  for  exempting  them.  Any 
individual  requesting  amendment  of 
non-exempt  records  should  contact  the 
appropriate  the  system  manager. 
Individuals  requesting  amendment  of 
records  must  comply  with  the 
Department's  Privacy  Act  regulations  at 
29  CFR  71.1  and  71.9. 


RECORD  SOURCE  CATEQORKt: 

Information  in  this  system  is  obtained 
from  Federal,  state  or  local  government 
agencies,  state  licensing  boards, 
professional  organizations,  claimants, 
patients,  employers,  insurance 
companies,  any  other  entities  or 
individuals,  public  documents,  and 
newspapers,  as  well  as  from  other 
Department  of  Labor  systems  of  records. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a{k)(2),  investigatory  material 
compiled  for  law  enforcement  purposes 
which  is  maintained  in  the  investigation 
files  of  the  Office  of  Workers' 
Compensation  Programs,  is  exempt  frt>m 
subsections  (c)(3),  (d),  (e)(1),  (e)(4)(G), 
(H),  and  (I),  and  (f)  of  5  U.S.C.  552a.  The 
disclosure  of  information  contained  in 
civil  investigative  files,  including  the 
names  of  persons  and  agencies  to  whom 
the  information  has  been  transmitted, 
would  substantially  compromise  the 
effectiveness  of  the  investigation. 
Knowledge  of  such  investigations  would 
enable  subjects  to  take  such  action  as  is 
necessary  to  prevent  detection  of  illegal 
activities,  conceal  evidence  or  otherwise 
escape  civil  enforcement  action. 
Disclosure  of  this  information  could 
lead  to  the  intimidation  of.  or  harm  to, 
informants  and  witnesses,  and  their 
respective  families,  and  the  well  being 
of  investigative  personnel  and  their 
families. 

DOUESA-M 

SYSTEM  NAME: 

Office  of  Workers'  Compensation 
Programs,  Black  Lung  Automated 
Support  Package. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Office  of  Workers'  Compensation 
Programs,  Division  of  Coal  Mine 
Workers'  Compensation,  U.S. 
Department  of  Labor  Building,  200 
Constitution  Ave.,  NW,  Washington,  DC 
20210,  and  district  offices  (see  addresses 
in  the  Appendix  to  this  document). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  filing  claims  for  black 
lung  benefits;  claimants  receiving 
benefits;  dependents  of  claimants  and 
beneficiaries;  medical  providers; 
attorneys  representing  claimants;  coal 
mine  operators  (workers'  compensation 
insurance  carriers). 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  included  are  personal  (name, 
date  of  birth.  SSN,  claim  type,  miner's 


date  of  death);  demographic  (state, 
coimty,  city,  congressional  district,  zip 
code);  mine  employment  history; 
medical  records;  initial  determination; 
conference  results;  hearing  results; 
medical  and  disability  payment  history; 
accounting  information  including  data 
on  debts  owed  to  the  United  States; 
Social  Security  Administration  black 
lung  benefits  data;  state  workers' 
compensation  claim  and  benefits  data: 
coal  mine  operator  names,  addresses, 
states  of  operation  and  histories  of 
insurance  coverage;  and  medical  service 
providers  names,  addresses,  license 
numbers,  medical  specialties,  tax 
identifications  and  payment  histories. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
30  U.S.C.  901  et  seq.,  20  CFR  715.1  et 
seq.,  20  CFR  720.1  et  seq.,  20  CFR  725.1 
et  seq. 

PURPOSE(S): 

To  maintain  data  on  claimants, 
beneficiaries  and  their  dependents; 
attorneys  representing  claimants; 
medical  service  providers;  coal  mine 
operators  and  insurance  carriers. 
Provide  means  of  automated  payment  of 
medical  and  disability  benefits. 
Maintain  a  history  of  medical  bills 
submitted  by  beneficiaries  and  medical 
service  providers.  Maintain  a  history  of 
disability  benefit  payments  made  to 
beneficiaries  and  medical  benefit 
payments  made  to  beneficiaries  and 
medical  service  providers.  Maintain 
program  accounting  information 
including  information  on  debts  owed  to 
the  United  States.  Provide  a  means  for 
the  automatic  recoupment  of 
overpayments  made  to  beneficiaries  and 
medical  service  providers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document ,  disclosure 
of  relevant  and  necessary  information 
may  be  made  to  the  following: 

a.  Mine  operators  (and/or  any  party 
providing  the  operator  with  workers' 
compensation  insurance)  who  have 
been  determined  potentially  liable  for 
the  claim  at  any  time  after  the  filing  of 
a  notice  of  injury  or  claim  related  to 
such  injury  or  occupational  illness,  for 
the  purpose  of  determining  liability  for 
payment. 

b.  State  workers'  compensation 
agencies  and  the  Social  Security  . 
Administration  for  the  purpose  of 
determining  offsets  as  specified  under 
the  Act. 

c.  Doctors  and  medical  services 
providers  for  the  purpose  of  obtaining 
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medical  evaluations,  physical 
rehabilitation  or  other  services. 

d.  Other  Federal  agencies  conducting 
scientific  research  concerning  the 
incidence  and  prevention  of  black  lung 
disease. 

e.  Legal  representatives,  or  person 
authorized  to  act  on  behalf  of  the 
claimant,  responsible  operator  and 
program  representation  on  contested 
issues. 

f.  Labor  unions  and  other  voluntary 
employee  associations  of  which  the 
claimant  is  a  member  for  the  purpose  of 
exercising  an  interest  in  claims  of 
members  as  part  of  their  service  to  the 
members. 

g.  Contractors  providing  automated 
data  processing  services  to  the 
Department  of  Labor,  or  to  any  agency 
or  entity  to  whom  release  is  authorized, 
where  the  contractor  is  providing  a 
service  relating  to  the  purpose  for  which 
the  information  can  be  released. 

h.  Federal,  state  or  local  agencies  if 
necessary  to  obtain  information  relevant 
to  a  Department  decision  concerning  the 
determination  of  initial  or  continuing 
eligibility  for  program  benefits,  whether 
benefits  have  been  or  are  being  paid 
improperly,  including  whether  dual 
benefits  prohibited  under  any  federal  or 
state  law  are  being  paid;  and  salary 
offset  and  debt  collection  procedures, 
including  any  action  required  by  the 
Debt  Collection  Act  of  1982,  31  U.S.C. 
3711. 

i.  Debt  collection  agency  that  DOL  has 
contracted  for  collection  services  to 
recover  indebtedness  owed  to  the 
United  States. 

j.  Internal  Revenue  Service  for  the 
purpose  of  obtaining  taxpayer  mailing 
addresses  in  order  to  locate  taxpayers  to 
collect,  compromise,  or  write-off  a 
Federal  claim  against  the  taxpayer; 
discharging  an  indebtedness  owed  by  an 
individual. 

k.  Credit  Bureaus  for  the  purpose  of 
receiving  consumer  credit  reports 
identifying  the  assets,  liabilities,  income 
and  expenses  of  a  debtor  to  ascertain  the 
debtor's  ability  to  pay  a  debt  and  to 
establish  a  payment  schedule. 

Note:  Disclosure  of  information  contained 
in  the  file  to  the  claimant,  a  person  who  is 
duly  authorized  to  act  on  his/her  behalf,  or 
to  others  to  whom  disclosure  is  authorized  by 
these  routine  uses,  may  be  made  over  the 
telephone.  Disclosure  over  the  telephone  will 
(Mily  be  done  where  the  requestor  provides 
appropriate  identifying  information. 
Telephonic  disclosure  of  information  is 
essential  to  permit  efficient  administration 

nd  adjudication  of  claims. 


lOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

The  amount,  status  and  history  of 
overdue  debts;  the  name  and  address. 


taxpayer  identification  (SSAN),  and 
other  information  necessary  to  establish 
the  identity  of  a  debtor,  the  agency  and 
program  under  which  the  claim  arose, 
are  disclosed  piu-suant  to  5  U.S.C. 
552a(b)(12)  to  consumer  reporting 
agencies  as  defined  by  section  603(f)  of 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f);  or  in  accordance  with  section 
3(d)(4)(A)(ii)  of  the  Federal  Claims 
Collection  Act  of  1966  as  amended  (31 
U.S.C.  3711(f)  for  the  purpose  of 
encouraging  the  repayment  of  an 
overdue  debt. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  IN  T1<E  SYSTEM: 

STORAGE: 

Magnetic  media.  Medical  bills  and 
supporting  medical  reports  transferred 
to  microfilm  and  magnetic  media. 

retrievability: 

Coal  miner's  name  and  social  security 
number;  medical  provider  nimiber;  coal 
mine  operator  number;  insurance  carrier 
number. 

SAFEGUARDS: 

Files  secured  in  a  guarded  facility; 
teleprocessing  access  protected  by 
restrictions  on  access  to  equipment  and 
through  use  of  encrypted  passwords. 

MTENTION  AND  DISPOSAL: 

Electronic  file  data  has  permanent 
retention.  Claimant  and  benefit  master 
file  data  will  be  transferred  to  magnetic 
tape  and  transmitted  to  NARA  every  ten 
years.  This  data  (which  includes  both 
open  and  closed  cases)  will  not  be  made 
available  to  the  public  imtil  90  years 
after  transfer  to  NARA  due  to  Privacy 
Act  restrictions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Coal  Mine 
Workers'  Compensation,  U.S. 
Department  of  Labor,  Room  C-3520,  200 
Constitution  Ave.,  NW,  Washington,  DC 
20210,  and  district  office  director  (see 
addresses  in  The  Appendix  to  this 
document). 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  at  the  above  address 
or  district  office  director  (see  addresses 
in  the  Appendix  to  this  document). 
Individu^s  must  furnish  their  name, 
address,  and  signatiue. 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  access  any 
records  should  contact  the  appropriate 
office  listed  in  the  Notification 
Procedure  section.  Individuals  must 


furnish  their  name,  address  and 
signature. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  any  non-exempt  records 
should  contact  the  appropriate  office 
listed  in  the  Notification  Procedure 
section.  Individuals  must  furnish  their 
name,  address,  and  signature. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  and  organizations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVSiONS 
OFTHEACn 

Investigatory  portion  of  system 
exempted  from  certain  provisions  of  the 
ACT:  In  accordance  with  paragraph 
3(k)(2)  of  the  Privacy  Act,  investigatory 
material  compiled  for  civil  law 
enforcement  purposes,  which  is 
maintained  in  this  system's  files  of  the 
Office  of  Workers'  Compensation 
Programs  of  the  Employment  Standards 
Administration,  is  exempt  frt)m 
paragraphs  (c)(3),  (d),  (e)(1),  (e)(4)(G), 
(H),  and  (I),  and  paragraph  (f)  of  5  U.S.C. 
552a.  The  disclosure  of  civil 
investigatory  information,  if  any, 
contained  in  this  system's  files, 
including  the  names  of  persons  and 
agencies  to  whom  the  information  has 
been  transmitted,  woidd  substantially 
compromise  the  effectiveness  of 
investigations.  Knowledge  of  such 
investigations  would  enable  subjects  to 
take  such  action  as  is  necessary  to 
prevent  detection  of  illegal  activities, 
conceal  evidence,  or  otherwise  escape 
civil  enforcement  action.  Disclosure  of 
this  information  could  lead  to  the 
intimidation  of,  or  harm  to  informants, 
witnesses,  and  their  respective  families, 
and  in  addition,  could  jeopardize  the 
safety  and  well-being  of  investigative 
personnel  and  their  families. 

DOLyESA-32 
SYSTEM  NAME: 

ESA,  Employee  Conduct 
Investigations. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

The  Employment  Standards 
Administration  National  Office. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Subjects  of  complaints  and/or 
investigations  covered  under  the 
authority  delegated  to  the  Branch  of 
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Management  Review  and  Internal 
Control. 

CATEOOMES  OF  RECOROS  IN  THE  SYSTEM: 

Name,  organization  and  other 
information  relating  to  the  individual 
involved.  It  also  contains  investigative 
report(s)  associated  with  the  case, 
including  interviews  and  other 
confidential  data  gathered. 

AUTMOIVTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.301. 

PUfVOSE(8): 

To  investigate  allegations  of 
misconduct. 

ROUTWE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM.  MCtUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

OnCLOSURE  TO  CONSUMER  REPORTMG 
AGENCIES: 

None. 

POUCCS  AM)  PRACTICES  FOR  STOR»IG, 
RETRKVWG,  ASSESSMG,  RETAVMNG.  AND 
nSPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  stored  in  file  folders 
in  metal  cabinets. 

RETRKV  ABILITY: 

By  name  of  the  subject  of  the 
complaint  or  the  case  file  number. 

safeguards: 

The  files  are  maintained  in  locked  file 
cabinets  with  access  only  to  those  with 
a  need  to  know  the  information  to 
perform  their  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  four  years 
following  the  date  either:  (a)  They  are 
referred  to  the  OIG;  (b)  they  are 
transferred  to  OPM/GOVT-3  Records  of 
Adverse  Actions  and  Actions  Based  on 
Unacceptable  Performance;  or  (c)  it  is 
determined  that  the  allegation  was 
without  sufficient  merit  to  warrant 
further  action,  after  which  they  are 
destroyed  by  burning. 

system  manager(s)  and  address: 

Branch  of  Management  Review  and 
Internal  Management  Control,  200 
Constitution  Ave.,  NW,  Room  N-4414, 
Washington,  DC  20210. 

N0TVICAT10N  PROCEDURE: 

Inquires  should  be  mailed  or 
presented  to  the  system  manager  noted 
at  the  address  noted  above. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  shall  be 
addressed  to  the  system  manager  at  the 


address  listed  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified:  Name;  approximate  date  of 
the  investigation;  and  individuals 
requesting  access  must  also  comply 
with  the  Privacy  Act  regulations 
regarding  verification  of  identity  to 
records  at  29  CFR  71.2. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  29  CFR 
71.2. 

RECORD  SOURCE  CATEGORIES: 

Hotline  complaints  through  the  Office 
of  the  Inspector  General's  hotline; 
hotline  complaints  through  the  General 
Accoimting  Office's  hotline  system, 
personnel  records;  incident  reports 
submitted  by  other  employees; 
investigative  reports,  and  individuals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVIStONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a{k){2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G), 
(H),  and  (I);  and  (f)  of  5  U.S.C.  552a, 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  imder  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975.  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOLyESA-33 

SYSTEM  NAME: 

"Time  Report"  Component  of  the 
Wage  and  Hour  Investigative  Support 
and  Reporting  Database  (WHISARD) 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Wage  and  Hour  National  Office  (NO), 
Regional  Offices  (RO),  and  District 
Offices  (DO).  See  the  Appendix  to  this 
dociunent  for  the  addresses. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Wage  and  Hour  Division  Investigators, 
Assistants,  and  Supervisors. 


CATEOORCS  OF  RECORDS  M  THE  SYSTEM: 

Listing  of  hours  worked  distributed 
among  the  various  programs  Activities; 
leave  records. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301. 

PURP08E(S): 

To  provide  Wage  and  Hour  District 
Directors  a  method  of  monitoring  the 
activities  of  Investigators  by  providing  a 
daily  record  of  Investigator  activities 
including  expenditure  of  hours  by  case. 
Act,  non-case  activity,  and  a  record  of 
leave  taken. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document 

DISCLOSURE  TO  CONSUMER  REPORTWIG 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRCVmG,  ACCESSING.  RETAMMG.  AND 
0ISPO8MG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Printed  copies  of  these  records  are 
maintained  in  file  cabinets  and  in  an 
electronic  file  database  in  the  NO. 

RETRCVABUTY: 

By  name  of  Investigator,  assistant,  and 
supervisor. 

SAFEGUARDS: 

Files  are  locked  except  during 
working  hours.  Only  authorized 
personnel  have  access  to  files. 
Electronic  files  are  protected  by  the  use 
of  passwords  by  authorized  persons. 

RETENTION  AND  DISPOSAL: 

Printed  forms  generated  by  the 
WHISARD  system  will  be  retained  in 
Wage  and  Hour  IX)s  (see  Records 
Disposal  Schedule  #NN-1 68-43,  items 
la  and  lb).  Database  information  will  be 
captured  on  tape  at  the  end  of  each 
fiscal  year  and  retained  for  25  years. 

SYSTEM  MANAGERCS)  AND  ADDRESS: 

Administrator,  Wage  and  Hour 
Division,  Frances  Perkins  Building,  200 
Constitution  Avenue,  NW,  Washington 
DC  20210;  Regional  Administrators 
Wage  and  Hour  Division  (see  the 
Appendix  of  this  document  for 
addresses). 

NOTKKATION  PROCEDURES: 

Individuals  wishing  to  make  inquiries 
regarding  this  system  should  contact  the 
system  manager,  or  the  regional  office 
servicing  the  state  where  they  are 
employed  (see  the  Appendix  of  this 
document  for  addresses). 
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RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  these 
records  should  contact  the  appropriate 
system  manager  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  who  wish  to  contest  or 
amend  any  nonexempt  system  should 
direct  their  request  to  the  system 
manager  listed  in  the  Appendix.  In 
addition,  the  request  should  state 
clearly  and  concisely  what  information 
is  being  contested,  the  reason  for 
contesting  it,  and  the  proposed 
amendment  sought  for  the  information. 
See  29  CFR  part  71. 

RECORD  SOURCE  CATEGORIES: 

Individual  investigators,  assistants 
and  supervisors.  Wage  and  Hour 
investigator  personnel  working  in 
District  Offices. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/ESA-34 
SYSTEM  NAME: 

Farm  Labor  Contractor  Registration 
File. 

SECURfTY  CLASSnCATION: 

j  None. 

SYSTEM  LOCATION: 

All  Wage  and  Hour  Regional  Offices 
and  the  Florida  Department  of  Labor  & 
Employment  Security,  Agricultural 
Programs  Section  located  in 
Tallahassee,  Florida. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  and  holders  of  Farm 
Labor  Contractor  Certificates  of 
Registration. 

CATEGORIES  OF  RECORDS  W  THE  SYSTEM: 

j  Records,  which  contain  personal 
identification,  fingerprints,  FBI  records, 
insurance  records,  court  and  police 
records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act,  as 
amended  (MSPA),  29  U.S.C.  1801  et  seq. 

PURPOSE(S): 

To  maintain  a  record  of  applicants  for 
and  holders  of  Farm  Labor  Contractor 
Certificates  of  Registration.  Records  are 
used  to  determine  eligibility  for 
issuance  of  a  certificate  of  registration 
and  for  determining  compliance  with 
MSPA. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  relevant 
and  necessary  information  may  be 
disclosed  to  the  system  manager  of 
DOL/ESA-37,  MSPA  Public  Central 
Register  Records  File,  for  the  purpose  of 
preparing  its  list. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 


Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  kept  in  letter  size  manual 
files,  computer  discs  and  computer 
printouts.  Records  are  stored  in  metal 
file  cabinets  in  Wage  and  Hour  Regional 
Offices  and  in  the  office  of  the  Florida 
Department  of  Labor  &  Employment 
Secvirity,  Agricultural  Programs  Section, 
located  in  Tallahassee,  Florida. 


RETRIEVASaJTY: 

Indexed  by  the  name  of  the  applicant/ 
holder. 

SAFEGUARDS: 

Accessible  only  to  persons  engaged  in 
the  administration  of  the  program  and 
there  is  screening  to  prevent 
imauthorized  disclosure. 

RETENTION  AND  DISPOSAL: 

Records  must  be  retained  for  a  period 
of  five  years  from  the  date  of  last 
certificate  of  action,  and  then  destroyed 
when  no  longer  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Wage  and  Hour 
Division,  200  Constitution  Avenue^  NW, 
Washington,  DC  20210,  and  Regional 
Administrator  for  Wage  and  Hour  of 
relevant  Regional  Offices. 

NOTIFICATION  PROCEDURE: 

To  System  Manager(s)  at  above 
address. 

RECORD  ACCESS  PROCEDURES:  ^ 

Write  to  System  Manager(s)  indicated 
above. 

CONTESTING  RECORD  PROCEDURES: 

Address  inquiries  to  Administrator, 
Wage  and  Hour  Division,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210,  and  Regional  Administrator 
for  Wage  and  Hour  of  relevant  Regional 
Offices.  Such  inquiries  should  include 
the  full  name  of  the  requester. 


RECORD  SOURCE  CATEGORIES: 

The  applicant,  insurance  companies, 
FBI,  court  tod  police  records,  and  from 
investigations  conducted  by  DOL. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

DOL/ESA-35 
SYSTEM  NAME: 

Farm  Labor  Contractor  Employee 
Registration  File. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  location: 

All  Wage  and  Hour  Regional  Offices 
and  the  Florida  Department  of  Labor  & 
Employment  Security,  Agricvdtural 
Programs  Section  located  in 
Tallahassee,  Florida. 

CATEGORIES  OF  individuals  COVERED  BY  THE    . 

system: 

Applicants  for  and  holders  of  Farm 
Labor  Contractor  Employee  Certificates 
of  Registration. 

categories  of  records  in  the  system: 
Records  which  contain  personal 
identification,  fingerprints,  FBI  records, 
insurance  records,  court  and  police 
records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act,  as 
amended  (MSPA).  29  U.S.C.  1801  et  seq. 

PURPOSE(S):      ' 

To  maintain  a  record  of  applicants  for 
and  holders  of  Farm  Labor  Contractor 
Employee  Certificates  of  Registration. 
Records  are  used  to  determine  eligibility 
for  issuance  of  a  certificate  of 
registration  and  for  determining 
compliance  with  MSPA. 

routine  uses  of  records  maintained  in  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  relevant 
and  necessary  information  may  be 
disclosed  to  the  system  manager  of 
DOL/ESA-37,  MSPA  Public  Central 
Register  Records  File,  for  the  piupose  of 
preparing  its  list. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENaES: 

Not  applicable. 

POUaES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  kept  in  letter  size  manual 
files,  computer  discs  and  computer 
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printouts.  Records  are  stored  in  metal 
file  cabinets  in  Wage  and  Hour  Regional 
Offices  and  in  the  office  of  the  Florida 
Department  of  Labor  &  Employment 
Security,  Agricultural  Programs  Section, 
located  in  Tallahassee,  Florida. 

retrievabiijty: 

Indexed  by  the  name  of  the  applicant/ 
holder. 

safeguards: 

Accessible  only  to  persons  engaged  in 
the  administration  of  the  program  and 
there  is  screening  to  prevent 
unauthorized  disclosure. 

RETENTION  AND  DISPOSAL: 

Records  must  be  retained  for  a  period 
of  five  years  from  the  date  of  last 
certificate  of  action,  and  then  destroyed 
when  no  longer  needed. 

SYSTEM  IIANAQER(S)  AND  ADDRESS: 

Administrator,  Wage  and  Hour 
Division,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210,  and  Regional 
Administrator  for  Wage  and  Hour  of 
relevant  Regional  Offices. 

NOTmCATKM  PROCEDURE: 

Write  to  System  Manager(s)  indicated 
above. 

RECORD  ACCESS  PROCEDURES: 

Write  to  appropriate  System  Manager 
indicated  above. 

CONTESTING  RECORD  PROCEDURES: 

Address  inquiries  to  Administrator, 
Wage  and  Hour  Division,  200 
Constitution  Avenue.  NW,  Washington, 
DC  20210,  and  Regional  Administrator 
for  Wage  and  Hour  of  relevant  Regional 
Offices.  Such  inquiries  should  include 
the  full  name  of  the  requester. 

RECORD  SOURCE  CATEGORIES: 

The  applicant,  insurance  companies, 
FBI,  court  and  police  records,  and  from 
investigations  conducted  by  DOL. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/ESA-3flr 
SYSTEM  NAME: 

MSPA  Civil  Money  Penalties  in  the 
Wage  Hour  Investigative  Support  and 
Reporting  Database  (WHISARD). 

SECURITY  CLASSIFICATION: 

None. 

DOUESA-ae 

SYSTEM  NAME: 

MSPA  Civil  Money  Penalties  in  the 
Wage  Hour  Investigative  Support  and 
Reporting  Database  (WHISARD). 


SECURITY  CLASSmCATKM: 

None. 

SYSTEM  LOCATION: 

Wage  and  Hour  National  Office  (NO), 
Regional  Offices  (RO)  and  District 
Offices  (DO),  see  The  Appendix  of  this 
document  for  addresses. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  investigated  and  assessed 
civil  money  penalties  (CMPs)  under  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act  (MSPA). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names,  addresses,  Social  Security 
numbers,  complaint  information, 
employer  information,  employer/ 
employee  interviews,  payroll 
information,  housing  and/or  vehicle 
inspection  reports,  outcome  of 
investigation,  notification  of 
determination  to  assess  a  CMP,  hearing 
requests  and/or  subsequent  legal 
documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act,  as 
amended  (MSPA),  29  U.S.C.  1801  et  seq. 

PURPOSE(S): 

To  maintain  records  on  persons 
assessed  MSPA  CMPs  and  all  actions 
connected  therewith. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  routine  uses 
listed  in  the  General  Prefatory  Statement 
to  this  document. 

DISCLOSURE  OF  CONSUMER  REPORT  AGENOES: 
Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Original  records  are  stored  in  Wage 
and  Hour  offices.  These  records  and 
other  information  are  also  maintained  in 
an  electronic  file  database  in  these 
offices. 

RETRIEVAWUTY: 

Records  are  retrieved  by  employer 
name.  Employer  Identification  Number, 
case  file  number  or  Act  violated. 

safeguards: 

Only  authorized  personnel  have 
access  by  use  of  passwords  to 
information  stored  on  the  database. 

Original  records  are  securely  stored  in 
Wage  and  Hour  Regional  Offices. 


RETENTION  AND  DISPOSAL: 

1 .  Electronic  records  are  electronically 
archived;  data  tapes  are  retained  for  25 
years. 

2.  Printed  information  generated  by 
this  system  and  retained  in  a  Wage-Hour 
office  will  be  disposed  of  as  follows: 
Printed  information,  concerning  cases 
where  violations  were  found,  is 
disposed  of  12  years  after  the  date  the 
case  is  closed.  For  cases  where  no 
violation  were  found,  printed 
information  is  disposed  of  three  years 
after  the  closing  date. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Wage  and  Hour 
Division,  Room  S-3502,  Frances  Perkins 
Building,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

NOTIFICATION  PROCEDURES: 

Individuals  wishing  to  make  inquiries 
regarding  this  system  should  contact  the 
system  manager,  or  the  regional  office 
that  services  the  state  in  which  they  are 
located  (see  list  of  the  regional  office 
addresses  in  the  Appencfix  of  this 
document).  Inquiries  should  include  the 
full  name  of  the  requester  and  the  date 
and  amoimt  of  assessment. 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  these  records  should  contact  the 
appropriate  regional  office  listed  in  the 
Appendix. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  contest  or 
amend  any  records  should  direct  their 
request  to  the  appropriate  regional  office 
listed  in  the  Appendix.  Such  inquiries 
should  include  the  full  name  of  the 
requester  and  the  date  ai^d  amount  of 
assessment. 

RECORD  SOURCE  CATEGORIES: 

The  subject  of  the  investigation, 
employer{s),  employee(s)  (present  and/ 
or  former),  insurance  companies,  other 
government  agencies,  court  documents, 
and  previous  investigations  (if 
applicable). 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/ESA-37 
SYSTEM  NAME: 

MSPA  Public  Central  Registry 
Records  File. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Wage  and  Hour  National  Office  (NO), 
Regional  Offices  (RO)  and  District 
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Offices  (DO),  see  the  Appendix  for 
addresses. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Holders  of  Farm  Labor  Contractor  and 
Farm  Labor  Contractor  Employee  ' 
Certificates  of  Registration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  which  contain  the  name, 
address,  certificate  of  registration 
number,  authorization  to  transport, 
house,  or  drive  (if  any),  and  effective 
and  expiration  dates  of  holders  of  Farm 
Labor  Contractor  and  Farm  Labor 
Contractor  Employee  Certificates  of 
Registration. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Migrant  and  Seasonal 
Agricultimil  Worker  Protection  Act,  as 
amended  (MSPA).  29  U.S.C.  1801  et  seq. 

PURPOSE(S): 

To  maintain  a  record  of  holders  of 
Farm  Labor  Contractor  and  Farm  Labor 
Contractor  Employee  Certificates  of 
Registration. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  routine  uses  listed 
in  the  General  Prefatory  Statement  to 
this  docimient,  a  public  central  registry 
of  all  persons  issued  certificates  of 
.  registration  is  maintained  by  name  and 
address  which  is  available  to  anyone, 
upon  request,  as  required  by  the  Migrant 
and  Seasonal  Agricultiu^  Worker 
Protection  Act  (MSPA),  as  amended 
(Section  402).  Alternatively,  section 
500.170  of  29  CFR  Part  500  provides 
that  requests  for  registry  information 
may  be  made  by  telephone  by  calling  a 
toll-free  number  (listed).  This  registry  is 
the  source  for  providing  that 
information. 

DISCLOSURE  OF  CONSUMER  REPORT  AGENCIES: 

Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Original  records  are  stored  in  the 
Wage  and  Hour  Regional  Offices.  These 
records  are  also  maintained  in  an 
electronic  file  Database  in  the  DOL  NO. 

retrievability: 

Records  are  retrieved  by  name.  Social 
Security  Nxmiber  (or  Employer 
Identification  Number),  or  Farm  Labor 
Contractor  Registration  Number. 

safeguards: 

Only  authorized  personnel  have 
Kcess  by  use  of  passwords  to 
information  stored  on  the  database. 


Original  records  are  securely  stored  in 
Wage  and  Hour  Regional  Offices. 

RETENTION  AND  DISPOSAL: 

1.  Electronic  records  are  updated  on 
a  real-time  basis.  Expired  certificate 
records  are  electronically  archived 
daily.  Data  tapes  are  retained  for  25 
years. 

2.  Printed  information  generated  by 
the  certificates  program  and  retained  in 
a  Wage-Hour  office  will  be  disposed  of 
5  years  after  the  date  of  last  certificate 
action. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Wage  and  Hour 
Division,  Frances  Perkins  Building,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

NOTIFICATION  PROCEDURES: 

Individuals  wishing  to  make  inquiries 
regarding  this  system  should  contact  the 
system  manager,  or  the  regional  office 
that  services  the  state  in  which  they  are 
located  (see  list  of  the  regional  office 
addresses  in  the  Appendix). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  these  records  should  contact  the 
appropriate  regional  office  listed  in  the 
Appendix. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  contest  or 
amend  any  records  should  direct  their 
request  to  the  appropriate  regional  office 
listed  in  the  Appendix.  Such  inquiries 
should  include  the  full  name  of  the 
requester  and  the  date  and  amoxmt  of 
assessment. 

RECORD  SOURCE  CATEGORIES: 

Farm  labor  contractor  and  farm  labor 
contractor  employee  applications  and 
certificates  of  registration. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/ESA-38 
SYSTEM  name: 

Wage  and  Hour  Regional  Office 
Clearance  List— MSPA  Registration 

SECURITY  classification: 

None. 

SYSTEM  location: 

Wage  and  Hour  National  Office  (NO). 
Regional  Offices  (RO)  and  District 
Offices  (DO),  see  the  Appendix  for 
addresses. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Farm  labor  contractors  and  farm  labor 
contractor  employees  who  may  not 


currently  meet  eligibility  requirements, 
as  stated  in  the  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act 
(MSPA)  for  issuance  of  a  certificate  of 
registration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  containing  names,  addresses, 
and  social  security  numbers, 
outstanding  unpaid  CMPs  under  MSPA, 
injujictions,  convictions,  deportations, 
and  previous  actions  to  deny  or  revoke 
a  certificate  of  registration. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act,  as 
amended  (MSPA).  29  U.S.C.  1801  et  seq. 

PURPOSE(S): 

•  To  provide  a  list  of  persons  who  may 
not  meet  eligibility  requirements  for 
issuance  of  a  farm  labor  contractor  or 
farm  labor  contractor  employee 
Certificate  of  Registration  to  be  used  as 
a  reference  document  for  screening 
incoming  applications  by  Wage  and 
Hour  Regional  Offices  and  to  provide    , 
historical  and  current  compliance 
information  to  Wage  and  Hour  National, 
Regional,  and  District  Offices. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  OF  CONSUMER  REPORT  AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Original  records  are  stored  in  the 
Wage  and  Hoxa  Regional  Offices.  These 
records  are  also  maintained  in  an 
electronic  file  Database  in  the  DOL 
National  Office. 

retrievabiuty: 

Records  are  retrieved  by  name  or     ■' 
Social  Security  number  (or  Employer 
Identification  Number). 

SAFEGUARDS: 

Only  authorized  personnel  have 
access  by  use  of  passwords  to 
information  stored  on  the  database. 

Original  records  are  securely  stored  in 
Wage  and  Hour  Regional  Offices. 

RETENTION  AND  DISPOSAL: 

1.  Electronic  records  are  updated  on 

a  real-time  basis.  Data  tapes  are  retained 
for  25  years. 

2.  Printed  information  retained  in 
Wage-Hour  offices  will  be  disposed  of  5 
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years  after  the  date  of  the  last  certifice 
action. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Wage  and  Hour 
Division.  Frances  Perkins  Building,  200 
Constitution  Avenue.  NW,  Washington. 
DC  20210. 

NOrnCATION  PnOCEOURES: 

Individuals  wishing  to  make  inquiries 
regarding  this  system  should  write  to 
the  system  manager,  or  the  regional 
office  that  services  the  state  in  which 
they  are  located  (see  list  of  the  regional 
office  addresses  in  the  Appendix  of  this 
docimient). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  these  records  should  write  to  the 
appropriate  office  listed  in  the 
Appendix.  Accessible  only  to  persons 
engaged  in  the  administration  of  the 
program. 

CONTESTMG  RECORD  PROCEDURES: 

Individuals  wishing  to  contest  or 
amend  any  record  procedures  should 
write  to  the  system  manager  listed  in  the 
Appendix.  The  request  should  state 
clearly  and  concisely  what  information 
is  being  contested,  the  reason  for 
contesting  it,  and  the  proposed 
amendment  sought  for  the  information. 

RECORD  SOURCE  CATEGORIES: 

Insurance  companies,  FBI,  court  and 
police  records,  previous  actions  to  deny 
or  revoke  certificates  of  registration,  and 
from  investigations  conducted  by  DOL 
and  subsequent  legal  documents 
following  such  investigations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUESA-39 
SYSTEM  NAME: 

State  Employment  Service  Clearance 
List— MSPA  Registration 

SECURITY  CLASSmCATlON: 

None. 

SYSTEM  location: 

The  Department  of  Labor  & 
Employment  Security,  Tallahassee, 
Florida:  New  Jersey  Department  of 
Labor,  Trenton,  New  Jersey;  Virginia 
Employment  Commission.  Richmond. 
Virginia;  Wage  and  Hour  National  Office 
(NO).  Regional  Offices  (RO)  and  District 
Offices  (DO),  see  the  Appendix  of  this 
docimient  for  addresses  of  the  Wage  and 
Hour  offices. 


categories  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Farm  labor  contractors  and  farm  labor 
contractor  employees  who  may  not 
currently  meet  eligibility  requirements, 
as  stated  in  the  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act 
(MSPA),  for  issuance  of  a  certificate  of 
registration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  contain  names,  addresses, 
and  Social  Security  numbers. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act.  as 
amended  (MSPA).  29  U.S.C.  1801  et  seq. 

PURPOSE(S): 

To  provide  a  list  of  persons  who  may 
not  meet  eligibility  requirements  for 
issuance  of  a  farm  labor  contractor  or 
farm  labor  contractor  employee 
Certificate  of  Registration  to  be  used  as 
a  reference  document  for  screening 
incoming  applications  by  the 
Department  of  Labor  and  Employment 
Security,  Tallahassee,  Florida;  New 
Jersey  Department  of  Labor,  Trenton. 
New  Jersey;  and  Virginia  Employment 
Commission,  Richmond,  Virginia. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None  except  for  those  imiversal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  OF  CONSUMER  REPORT  AGENCIES: 
None. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Electronic  data  is  stored  on  computer 
disc. 

retrievabnjty: 

Records  are  retrieved  by  name  or  by 
Social  Security  Number. 

SAFEGUARDS: 

This  is  accessible  only  to  persons 
engaged  in  the  administration  of  the 
program  and  there  is  screening  to 
prevent  imauthorized  disclosure. 

RETENTION  AND  DISPOSAL: 

Electronic  records  are  updated  on  a 
monthly  basis.  Data  tapes  are  retained 
for  25  years. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Administrator,  Wage  and  Hour 
Division.  Frances  Perkins  Building,  200 
Constitution  Avenue.  NW.  Washington. 
DC  20210. 


NOTIFICATION  PROCEDURES: 

Write  to  System  Manager(s)  indicated 
above. 

RECORD  ACCESS  PROCEDURES: 

Write  to  System  Manager(s)  indicated 
above. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  System  Manager(s)  indicated 
above. 

RECORD  SOURCE  CATEGORIES: 

Wage  and  Hour  Clearance  List —     - 
MSPA  Registration. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUESA-40 
SYSTEM  NAME: 

MSPA  Tracer  List. 

SECURITY  CLASSnCATION: 

None. 

SYSTEM  location: 

The  Wage  and  Hour  National  Office. 

categories  of  individuals  covered  by  the 
system: 

Farm  labor  contractors,  farm  labor 
contractor  employees,  agricultural 
employers,  and  housing  providers  who 
have  been  investigated  under  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act  (MSPA). 

categories  of  records  in  the  system: 

Records  containing  names,  addresses, 
and  Certificate  of  Registration  nimibers 
of  persons  investigated  under  MSPA; 
location  and  scope  of  investigation, 
period  covered  and  results  of 
investigations  conducted. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act,  as 
amended  (MSPA).  29  U.S.C.  1801  et  seq. 

PURPOSE(S): 

To  provide  a  written  compliance 
history  of  persons  who  have  been 
investigated  under  MSPA  and  the 
results  of  those  investigations  as  a 
reference  document  for  Wage  and  Hour 
investigators  to  determine  knowledge  of 
the  Act  by  the  person  being  investigated 
and  whether  previous  violations  are 
ongoing. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  docimient. 

DISCLOSURE  OF  CONSUMER  REPORT  AGENCIES: 

None. 
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POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSMG,  RETAMMG  AND 
D6POSING  OF  RECORDS  M  THE  SYSTEM 

STORAGE: 

Records  are  stored  on  computer  media 
at  the  Wage  and  Hour  National  Office. 

retrievabiuty: 
Records  are  retrieved  by  name. 

safeguards: 

[Electronic  data  is  stored  on  computer 
disc.  This  is  accessible  only  to  persons 
engaged  in  the  administration  of  the 
program  and  there  is  screening  to 
prevent  unauthorized  disclosure. 

RETENTION  AND  DISPOSAL: 

Electronic  records  are  updated  on  a 
monthly  basis.  Data  tapes  are  retained 
for  25  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Wage  and  Horn- 
Division,  Frances  Perkins  Building,  200 
Constitution  Avenue.  NW.  Washington. 
DC  20210. 

NOTIFICATION  PROCEDURES: 

Write  to  System  Manager(s)  indicated 
above. 

RECORD  ACCESS  PROCEDURES: 

Write  to  System  Manager(s)  indicated 
above. 

CONTESTING  RECORD  PROCEDURES:     ' 

Write  to  System  Manager(s)  indicated 
above. 

RECORD  SOURCE  CATEGORIES: 

The  person  investigated,  employers, 
employees,  insurance  companies.  FBI. 
coiirt  and  police  records,  and  from 
investigations  conducted  by  DOL  and 
subsequent  legal  documents  following 
such  investigations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
S52a(k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G), 
(H).  and  (I);  and  (f)  of  5  U.S.C.  552a 
provided,  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 


DOL/ESA-41 
SYSTEM  NAME: 

MSPA  Certificate  Action  Record  Files. 

SECURfTY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Wage  and  Hour  National  Office  and 
Regional  Offices. 

categories  of  mOMDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  and  holders  of  Farm 
Labor  Contractor/Farm  Labor  Contractor 
Employee  Certificates  of  Registration. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Names,  addresses.  Social  Security 
numbers,  fingerprints,  FBI  records, 
insurance  i«cords,  court  and  police 
records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SVSTEMr 

5  U.S.C.  301;  Migrant  and  Seasonal 
AgriciUtural  Worker  Protection  Act.  as 
amended  (MSPA).  29  U.S.C.  1801  et  seq. 

PURPOSE(S): 

To  maintain  a  record  of  persons 
whose  applications  for  or  previously 
issued  Farm  Labor  Contractor/Farm 
Labor  Contractor  Employee  Certificates 
of  Registration  have  been  denied  or 
revoked  and  all  subsequent  actions 
cormected  therewith. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

None  except  for  these  routine  uses 
listed  in  the  General  Prefatory  Statement 
to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  metal  file 
cabinets  and  computer  media  in  the 
Wage  and  Hour  National  Office. 
Computer  media  are  stored  in  the  Wage 
and  Hour  National  Office  and  Regional 
Offices'. 

RETRIEVABILrrY: 

By  the  name  of  the  applicant/holder. 

safeguards: 

Accessible  only  to  persons  engaged  in 
the  administration  of  the  program  and 
there  is  screening  to  prevent 
imauthorized  disclosure. 

RETENTION  AND  DISPOSAL: 

Records  must  be  retained  for  a  period 
of  five  years  from  the  expiration  date  of 


a  certificate  of  registration  or  from  the 
date  an  application  is  received  where  no 
certificate  has  been  issued. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Wage  and  Hour 
Division,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

NbnncATiON  procedure: 

Write  to  System  Manager  at  above 
address. 

RECORD  ACCESS  PROCEDURES: 

Write  to  System  Manager  indicated 
above. 

CONTESTING  RECORD  PROCEDURES: 

.  Write  to  Administrator,  Wage  and 
Hour  Division.  200  Constitution 
Avenue.  NW,  Washington,  DC  20210. 
Such  inquiries  should  include  the  full 
name  of  the  requester. 

RECORD  SOURCE  CATEGORKS: 

Applicants,  individuals,  insurance 
companies,  FBI.  court  and  police 
records,  and  from  investigations 
conducted  by  DOL. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(2).  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (eKD;  (e)(4)(G). 
(H).  and  (I);  and  (f)  of  5  U.S.C.  552a 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the   - 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOUESA-42 

SYSTEM  NAME: 

Case  Registration/Investigator 
Assignment  Form;  in  the  Wage  and 
Hour  Investigative  Support  and 
Reporting  Database  (WHISARD). 

SECURTTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATXm: 

Wage  and  Hour  National  Office  (NO). 
Regional  Offices  (RO),  and  District 
Offices  (DO);  see  the  Appendix  of  this 
document  for  addresses. 
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CATEGORIES  Of  MOIVIOUALS  COVERED  BY  THE 

SYSTEM: 

Wage  and  Hour  Investigators. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  containing  name  and  address, 
case  investigation  number,  investigation 
program,  investigating  office,  prior 
history  of  investigations,  and 
investigating  officer. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  provide  Wage  and  Hour  DOs  with 
a  record  of  employers  currently 
undergoing  investigation  by  Wage  and 
Hour  within  the  jurisdiction  of  that 
particular  DO.  Used  to  record  the  initial 
scheduling  of  an  investigation, 
assignment  to  an  Investigator  and 
subsequent  actions. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  dociunent. 

DISCLOSURE  OF  CONSUMER  REPORT  AGENCIES: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRKVMG,  ACCESSING,  RETAINMG  AND 
OISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  the  EMDL  NO  in 
electronic  file  Database. 

retrievabuty: 

By  name  of  employer,  by  North 
American  Industrial  Code  (NAIC)  and/ 
or  Employer  Identification  Number 
(EIN). 

SAFEGUARDS: 

Only  authorized  personnel  have 
access  to  files.  Files  locked  in  office  at 
close  of  business  day.  Electronic  file 
protected  by  password. 

retention  AND  DISPOSAL: 

Printed  investigation  forms  generated 
by  the  WHISARD  system  will  be 
retained  in  the  investigative  files  of 
Wage  and  Hour  District  Offices  (see 
Records  Disposal  Schedule  #NN-168- 
43,  items  la  and  lb.)  Database 
information  will  be  captiired  on  tape  at 
the  end  of  each  fiscal  year  and  will  be 
retained  for  25  years. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Administrator,  Wage  and  Hour 
Division,  Room  S-3502.  Frances  Perkins 
Building,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 


NOTVICATKMI  PROCEDURES: 

Individuals  wishing  to  make  inquiries 
regarding  this  system  should  contact  the 
system  manager,  or  the  regional  office 
servicing  the  state  where  they  are 
employed  (see  list  of  the  regional  office 
addresses  in  the  Appendix  of  this 
document). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  these  records  should  contact  the 
appropriate  office  listed  in  the 
Appendix. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  contest  or 
amend  any  nonexempt  records  should 
direct  their  request  to  the  disclosure 
officer  listed  in  the  Appendix.  In 
addition,  the  request  should  state 
clearly  and  concisely  what  information 
is  being  contested,  the  reason  for 
contesting  it,  and  the  proposed 
amendment  sought  for  the  information. 

RECORD  SOURCE  CATEGORIES: 

Complainants,  employers,  and  Wage 
and  Hour  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a{k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c){3);  (d);  (e)(1);  (e)(4)(G). 
(H),  and  (I);  and  (f)  of  5  U.S.C.  552a 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosiu«  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOUESA-43 

SYSTEM  name: 

Office  of  Workers'  Compensation 
Programs,  Federal  Employees' 
Compensation  Act  and  Longshore  and 
Harbor  Workers'  Compensation  Act 
Rehabilitation  Files. 

SECURTTY  CLASSnCATKM: 

None. 

SYSTEM  LOCATION: 

Rehabilitation  files  are  located  in  the 
Federal  Employees'  Compensation 
(FEC)  and  Longshore  and  Harbor 
Workers'  Compensation  (Longshore) 


District  Offices  where  the  OWCP  case 
file  is  located.  See  the  Appendix  to  this 
docimient  for  District  Office  addresses. 
Copies  of  claim  forms  and  other 
documents  arising  out  of  a  job-related 
injury  that  resulted  in  the  filing  of  a 
claim  under  the  FECA  may  also  be 
maintained  by  the  employing  agency 
(and  where  the  forms  were  transmitted 
to  the  OWCP  electronically,  the  original 
forms  are  maintained  by  the  agency). 

CATEGORES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  rehabilitation  records  cover  either 
individuals  covered  by  the  Federal 
Employees'  Compensation  Act  (FECA) 
for  injuries  on  the  job,  or  individuals 
covered  by  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (LHWCA). 
and  related  acts.  See  DOL/GOVT-1  for 
further  explanation  of  employees 
covered  by  the  FECA,  and  DOL/ESA-15 
for  those  covered  by  the  LHWCA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  foimd  in  the  FECA  or 
Longshore  case  file  (see  DOL/GOVT-1 
and  DOL/ESA-15),  notes  on  telephone 
calls  and  interviews  with  rehabilitation 
counselors,  claimants,  potential 
employers,  physicians  and  others  who 
have  been  contacted  as  part  of  the 
rehabilitation  process,  notes  created  by 
the  rehabilitation  specialist  and  the 
rehabilitation  counselor  concerning  the 
rehabilitation  process  relating  to  the 
claimant  proposed  and/or  approved 
rehabilitation  plans,  and  reports 
submitted  in  connection  with  the  plans. 
These  records  also  contain  information 
about  covered  employees'  entitlement  to 
wage-loss  compensation  benefits  and 
entitlement  to  medical  benefits  and 
treatment,  and  contain  information 
about  medical  and  vocational  testing, 
rehabilitation  plans  and  the 
documentation  supporting  such  plans. 
The  records  may  also  include  other 
information  relating  to  the  vocational 
rehabilitation  process  under  the  relevant 
statute. 

AUTHORrrr  for  maintenance  of  the  system: 
5  U.S.C.  8101  et  seq.;  33  U.S.C.  901, 
et  seq.;  36  DC  Code  501  et  seq.;  42 
U.S.C.  1331  et  seq.;  5  U.S.C.  8171  et  seq. 

PURPOSE(S): 

These  records  are  maintained  to 
provide  information  and  verification 
about  the  covered  employees'  work- 
related  injuries  and  the  vocational 
rehabilitation  process. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
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Statement  to  this  docTunent,  disclosiue 
of  information  from  this  system  of 
records  may  be  made  to  the  following 
individuals  and  entities  for  the  pvuposes 
noted  when  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  is 
collected: 

a.  Rehabilitation  agencies,  counselors, 
screeners,  physicians  and  medical 
providers,  and  other  persons  or  entities, 
for  the  purpose  of  providing 
rehabilitation  services  to  injured 

rorkers  under  the  FECA  or  LHWCA. 
b.  The  worker's  former  employer  or  its 
representatives,  including  third-peirty 
administrators,  and  where  appropriate 
the  employer's  insurance  carrier,  for  the 
purpose  of  paying  compensation 
benefits,  including  medical  expenses, 
and  the  cost  of  the  rehabilitation 
services  provided  to  the  injured  worker. 

c.  Employers,  including  federal 
agencies,  which  may  consider  returning 
the  worker  to  employment,  or  to  hiring 
such  worker  as  a  result  of  the  retum-to- 
work  effort  conducted  by  OWCP  during 
the  rehabilitation  process. 

id.  Labor  unions  and  other  voluntary 
mployee  associations  from  whom  the 
claimant  has  requested  assistance  with 
claims  processing  and  adjudication  and 
other  services. 

Note:  Disclosure  of  infonnation  contained 
in  the  file  to  the  claimant,  a  person  who  is 
duly  authorized  to  act  on  his/her  behalf,  or 
to  others  to  whom  disclosure  is  authorized  by 
these  routine  uses,  may  be  made  over  the 
telephone.  Disclosure  over  the  telephone  will 
only  be  done  where  the  requestor  provides 
appropriate  identifying  information. 
Telephonic  disclosure  of  infonnation  is 
essential  to  permit  efficient  administration 
and  adjudication  of  claims. 

Note:  Pursuant  to  5  U.S.C.  552a(b)(l), 
information  from  this  system  of  records  is 
disclosed  to  members  and  staff  of  the 
Benefits  Review  Board,  the  Employees' 
Compensation  Appeals  Board,  the  Office  of 
Administrative  Law  )udges,  the  Office  of  the 
Solicitor  and  other  components  of  the 
Department  who  have  a  need  for  the  record 
in  the  performance  of  their  duties. 


DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


t 


STORAGE: 

Case  files  are  maintained  in  manual 
les,  seciuity  case  files  in  locked 
cabinets,  and  FECA  or  LHWCA 
management  information  system 
nfonnation,  chargeback  file  and  other 


automated  data  are  stored  on  computer 
discs  or  magnetic  tapes  which  are  stored 
in  cabinets. 

retrievabhjty: 

Files  and  automated  data  are  retrieved 
after  identification  by  coded  file 
nimiber,  which  is  cross-referenced  to 
employee  by  name. 

SAFEGUARDS: 

Files  and  automated  data  are 
maintained  under  supervision  of  OWCP 
personnel  during  normal  working 
hours — only  authorized  personnel  may 
handle  or  disclose  any  information 
contained  therein.  Only  personnel 
having  security  clearance  may  handle  or 
process  security  files.  After  normal 
working  hours,  security  files  are  kept  in 
locked  cabinets.  All  files  and  data  are 
maintained  in  guarded  Federal 
buildings. 

RETENTION  AND  DISPOSAL: 

All  rehabilitation  files  are  merged 
with  the  FECA  or  Longshore  case  file 
(see  DOL/GOVT-1  or  DOL/ESA-15)  at 
the  conclusion  of  the  rehabilitation 
effort  and  are  retained  consistent  with 
the  retention  schedule  for  the  case  files. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Planning.  Policy 
and  Standards,  Office  of  Workers* 
Compensation  Programs,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

An  individual  wishing  to  inquire 
whether  this  system  of  records  contains 
infonnation  about  him  or  her  may  write 
or  telephone  the  OWCP  District  Office 
which  services  the  State  in  which  the 
individual  resided  or  worked  at  the  time 
the  individual  thinks  he  or  she  filed  a 
claim,  or  the  system  manager.  In  order 
for  a  record  to  be  located,  the  individual 
must  provide  his  or  her  full  name,  FEC 
or  LHWCA  case  number  (if  known),  date 
of  injury  (if  known),  and  date  of  birth. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  should  contact  the 
appropriate  office  listed  in  the 
Notification  Procedure  section,  or  the 
system  manager.  Individuals  must 
furnish  their  name,  the  claim  number 
and  signature. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  any  records  should 
contact  the  appropriate  office  listed  in 
the  Notification  Procedure  section,  or 
the  system  manager.  Individuals  must 
furnish  their  name,  the  claim  number 
and  signature.  Any  individual 


requesting  amendment  of  records  must 
comply  with  the  Department's  Privacy 
Act  regulations  at  29  CFR  71.1  and  71.9. 

RECORD  SOURCE  CATEGORIES: 

Claimants,  claim  forms,  medical 
reports,  correspondence,  investigative 
reports,  employment  reports;  Federal 
and  state  agency  records,  any  other 
record  or  document  pertaining  to  a 
claimant  or  his  dependent  as  it  relates 
to  the  claimant's  age,  education,  work 
history,  marital  history  or  medical 
condition;  notes  on  telephone 
conversations  conducted  by  the 
rehabilitation  specialist  or  counselor 
with  employers,  medical  providers  and 
others.  , 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUESA-44 
SYSTEM  NAME: 

Office  of  Workers'  Compensation 
Programs,  Federal  Employees' 
Compensation  Act  (FEC)  and  Longshore 
and  Harbor  Workers'  Compensation  Act 
Rehabilitation  Counselor  Case 
Assignment,  Contract  Management  and 
Performance  Files  and  FEC  Field 
Nurses. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Files  concerning  rehabilitation 
counselors  are  located  in  the  Federal 
Employees'  Compensation  (FEC)  and 
Longshore  and  Harbor  Workers' 
Compensation  (Longshore)  District 
Offices  where  the  counselor  is  certified. 
Files  for  FEC  field  nurses  are  foimd  in 
FEC  district  offices.  See  the  Appendix  to 
this  document  for  District  Office 
addresses.  Copies  of  claim  forms  and 
other  dociunents  arising  out  of  a  job- 
related  injury  that  resulted  in  the  filing 
of  a  claim  under  the  FECA  may  also  be 
maintained  by  the  emplojring  agency 
(and  where  the  forms  were  transmitted 
to  the  OWCP  electronically,  the  original 
forms  are  maintained  by  the  agency). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  rehabilitation  counselor/nurse 
files  cover  individuals  who  have 
entered  into  a  contract  with  the  Office 
of  Workers'  Compensation  Programs  to 
provide  rehabilitation  counselor  or 
nursing  services  under  the  Federal 
Employees'  Compensation  Act  (FECA) 
and/or  the  Longshore  and  Harbor 
Workers'  Compensation  Act  (LHWCA). 
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CATEQOMCS  OF  RECORDS  M  THE  SYSTEM: 

Names,  addresses  and  mformation  on 
qualifications  of  rehabilitation 
counselors/nurses  certified  by  and 
under  contract  with  OWCP  to  provide 
rehabilitation  services  to  injured 
workers  under  the  FECA  and  LHWCA  or 
field  nurse  services  under  FECA.  In 
addition  there  are  records  compiled  and 
maintained  by  the  rehabilitation 
specialist  or  the  GWCP  staff  nurse, 
concerning  the  assignment  of 
rehabilitation/field  nurse  cases  to  the 
counselor/nurse  and  the  performance  of 
tha  counselor/nurse  in  fulfilling  the 
duties  under  the  contract  with  OWCP. 

AUTWNVTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

These  records  are  maintained  to 
provide  information  about  the 
rehabilitation  counselor  or  field  nurse, 
including  the  name,  address,  telephone 
number,  counselor/nurse  status,  skill 
codes,  nimiber  of  referrals,  status  of 
referrals  and  notes.  These  notes  can 
include  evaluation  of  performance  and 
other  matters  concerning  performance  of 
the  contract. 

ROUTWE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCUJOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

Note:  Disclosure  of  information  contained 
in  the  file  to  the  claimant,  a  person  who  is 
duly  authorized  to  act  on  his/her  behalf,  or 
to  others  to  whom  disclosure  is  authorized  by 
these  routine  uses,  may  be  made  over  the 
telephone.  Disclosure  over  the  telephone  will 
only  be  done  where  the  requestor  provides 
appropriate  identifying  information. 
Telephonic  disclosure  of  information  is 
essential  to  permit  efficient  administration 
and  adjudication  of  claims. 

Note:  Pursuant  to  5  U.S.C.  552a(b)(l). 
information  from  this  system  of  records  may 
be  disclosed  to  members  and  staff  of  the 
Benefits  Review  Board,  the  Employees' 
Compensation  Appeals  Board,  the  Office  of 
Administrative  Law  judges,  the  Office  of  the 
Solicitor  and  other  components  of  the 
Department  who  have  a  need  for  the  record 
in  the  performance  of  their  duties. 

DISCLOSURE  TO  CONSUMER  REPORTMQ 
AGENCIES: 

None. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in 
electronic  form  within  the  OWCP 
rehabilitation  data  system,  or  staff  nurse 
monitoring  system  and  in  hard  copy 


records  maintained  in  the  OWCP 
district  office.  Records  are  principally 
stored  by  district  office  in  electronic 
form,  accessed  by  appropriate  codes. 
Hard  copy  records  may  be  maintained 
in  the  district  office  in  locked  cabinets. 

retrevabuty: 

Files  and  automated  data  are  retrieved 
by  the  name  of  the  counselor/nurse 
through  the  database  and/or  files 
maintained  in  the  appropriate  OWCP 
district  office. 

SAFEGUARDS: 

Files  and  automated  data  are 
maintained  under  supervision  of  OWCP 
personnel  during  normal  working 
hours — only  authorized  personnel  may 
handle  or  disclose  any  information 
contained  therein.  Only  personnel 
having  appropriate  authorization, 
including  security  codes,  may  access  the 
electronic  files  and  only  the 
rehabilitation  specialists  or  staff  nurses 
who  monitor  contract  performance  and 
actions  in  individual  claims,  as  well  as 
the  appropriate  supervisors  and 
managers  in  the  district  office  and  the 
national  office,  may  access  the  files. 

RETENTION  AND  disposal: 

All  case  files  and  automated  data 
pertaining  to  the  OWCP  rehabilitation 
counselors/nurses  are  maintained  for 
two  years  following  the  termination  of 
the  contract. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Plaiming,  Policy 
and  Standards,  Office  of  Workers' 
Compensation  Programs,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW,  Washington,  DC  20210. 

NOTVICAT10N  procedure: 

An  individual  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  him  or  her  may  write 
or  telephone  the  appropriate  OWCP 
District  Office  for  the  geographic  region 
for  which  that  individual  contracted  to 
provide  services.  In  order  for  a  record  to 
be  located,  the  individual  must  provide 
his  or  her  full  name  and  date  of  birth. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  should  contact  the 
appropriate  office  listed  in  the 
Notification  Procedure  section,  or  the 
system  manager.  Individuals  must 
furnish  their  name,  the  claim  number 
and  signature. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  any  records  should 
contact  the  appropriate  office  listed  in 
the  Notification  Procedure  section,  or 
the  system  manager. 


RECORD  SOURCE  CATEGORCS: 

Rehabilitation  Counselors,  Field 
Nurses,  Other  Individuals, 
correspondence,  investigative  reports. 
Federal  and  state  agency  records,  any 
other  record  or  dociiment  pertaining  to 
a  contract. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/ESA-45 
SYSTEM  NAME: 

Investigative  Files  of  the  Office  of 
Labor-Management  Standards. 

SECURITY  classification: 

None. 

SYSTBi  location: 

The  field  offices  of  the  Of^ce  of 
Labor-Management  Standards. 

CATEGORKS  OF  MOMOUALS  COVERED  BY  THE 
SYSTBI: 

Union  officials  and  other  individuals 
investigated  or  interviewed  in 
connection  with  investigations  carried 
out  pursuant  to  the  Labor-Management 
Reporting  and  Disclosure  Act,  29  U.S.C, 
401  et.  seq. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  compiled  in  coimection  with 
investigations  conducted  under  the 
Labor-Management  Reporting  and 
Disclosure  Act  of  1959,  as  amended 
(LMRDA),  and  imder  the  standards  of 
conduct  provisions  of  the  Civil  Service 
Reform  Act  of  1978  (CSRA)  and  Foreign 
Service  Act  of  1980  (FSA),  and  the 
Congressional  Accountability  Act  of 
1995  (CAA)  and  the  implementing 
regulations  at  29  CFR  part  458. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

29  U.S.C.  401  et  seq.,  5  U.S.C.  7120, 
22  U.S.C.  4117,  2  U.S.C.  1351  (a)(1).  29 
CFR  part  458. 

PURPOSE(S): 

Records  are  compiled  in  connection 
with  enforcement  of  the  LMRDA  and 
the  standards  of  conduct  provisions  of 
the  CSRA  and  FSA  and  CAA  and  the 
implementing  regulations  at  29  CFR  part 
458. 

ROUTINE  USE  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEMS,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  may  be  disclosed  to 
interested  persons  or  officials  as 
provided  for  in  section  601(a)  of  the 
Labor-Management  Reporting  and 
Disclosure  Act,  29  U.S.C.  521(a).  See 
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also,  routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

disclosure  to  consumer  reporting 
agencies: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
D6POSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

j  Manual  files  and  manual  and 
computer  indices. 

RETRIEVABILITY:     . 

By  name  of  imion,  imion  officials, 
individuals  investigated,  business 
organizations,  labor  relations 
consultants,  and  other  individuals  and 
organizations  deemed  significant. 

SAFEGUARDS: 

These  records  are  normally 
maintained  in  secured  file  cabinets  with 
access  strictly  limited  to  only  those 
employees  of  the  agency  who  need  such 
information  as  part  of  their  official 
duties.  A  charge-out  system  is  employed 
to  restrict  and  monitor  withdrawal'of 
records  from  the  files. 

RETENTION  AND  DISPOSAL: 

Records  pertaining  to  open 
investigations  are  retained  in  the  OLMS 
field  offices.  Closed  files  are  retained  in 
field  offices  for  two  years  after  which 
they  are  retired  to  Federal  Records 
Centers.  FRC  will  destroy  files  after 
eight  calendar  years  of  storage  (ten  years 
after  closure  of  case). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

j  Deputy  Assistant  Secretary  for  Labor- 
Management  Programs,  U.S.  Department 
of  Labor,  200  Constitution  Avenue.- NW, 
Washington,  D.C.  20210. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  systems  manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified:  Name,  date  of  birth,  union  or 
business  affiliation. 

RECORDS  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  pertaining  to  them  should 
contact  the  systems  manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  or  identified:  Name,  date  of 
birth,  and  union  or  business  affiliation. 

CONTESTING  RECORD  PROCEDURE 

I  Individuals  wishing  to  contest 
information  in  their  files  may  write  to 
1  he  system  manager  at  the  specified 


address  above,  reasonably  identify  the 
records  pertaining  to  them,  the 
information  which  is  being  contested  in 
those  records,  the  corrective  action(s) 
being  sought,  and  the  reasons  for  the 
corrections(s). 

RECORD  SOURCE  CATEGORIES: 

Labor  unions,  union  members,  union 
officials  and  employees,  employers, 
labor  relations  consultants,  and  other 
individuals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

To  the  extent  this  system  of  records  is 
maintained  for  criminal  law 
enforcement  purposes,  it  is  exempt 
pursuant  to  5  U.S.C.  552a  (j)(2)  fi-om  all 
provisions  of  the  Privacy  Act  except  the 
following:  5  U.S.C.  552a  (b),  (c)(1)  and 
(2),  (e)(4)(A)  through  (F).  (e)(6),  (7),  (9), 
and  (11),  and  (i).  In  accordance  with  5 
U.S.C.  552a(k)(2),  investigatory  material 
in  this  system  of  records  compiled  for 
civil  law  enforcement  purposes  is 
exempt  for  subsections  (c)(3);  (d);  (e)(1), 
(e)(4)(G),  (H),  and  (I);  and  (f)  of  5  U.S.C. 
552a,  provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individuals,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  imder  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  imder  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 
Exemption  imder  5  U.S.C.  552a(j)(2)  and 
(k)(2)  of  information  within  this  system 
of  records  is  necessary  to  imdertake  the 
investigative  and  enforcement 
responsibilities  of  OLMS,  to  prevent 
individuals  irom  fiiistrating  the 
investigatory  process,  to  prevent 
subjects  of  investigation  fitim  escaping 
prosecution  or  avoiding  civil 
enforcement,  to  prevent  disclosure  of 
investigative  techniques,  to  protect  the 
confidentiality  of  witnesses  and 
informants,  and  to  protect  the  safety  and 
well-being  of  witnesses,  informants,  and 
law  enforcement  personnel,  and  their 
families.' 

DOUESA-46 
SYSTEM  name: 

Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act  (MSP A) 
Ineligible  Farm  Labor  Contractors. 


SECURffY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Wage  and  Hour  National  Office. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  whose  Farm  Labor  Contractor 
or  Farm  Labor  Contractor  Employee 
Certificate  of  Registration  has  been 
revoked  or  whose  application  for  such 
certificate  has  been  denied  and  such 
action  has  become  a  final  and 
unappealable  Order  of  the  Secretary  of 
Labor. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  containing  the  names  and 
addresses  of  persons  whose  certificates 
of  registration  have  been  revoked  or 
whose  application  for  a  certificate  of 
registration  have  been  denied. 

AUTHORrnr  for  maintenance  of  the  system: 

Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act,  as  amended 
(MSPA),  29  U.S.C.  1801  et  seq. 

PURPOSES: 

To  provide  a  written  listing  of 
individuals  who  may  not  legally  engage 
in  any  activity  as  a  farm  labor  contractor 
or  farm  labor  contractor  employee. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

This  listing  is  mailed  upon  request  to 
the  General  Public. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  all  Wage  and 
Hour  Regional  Offices,  some  Wage  and 
Hoiu'  District  Offices  and  the  Wage  and 
Hour  National  Office. 

retrievabiuty: 
Records  are  retrieved  by  name. 

safeguards: 

Records  are  maintained  under  the 
supervision  of  Wage  and  Hour 
personnel. 

retention  and  disposal: 

Record  is  updated  and  replaced  on  a 
monthly  basis.  These  records  are 
destroyed  after  they  have  been  replaced 
and  are  no  longer  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Wage  and  Hour 
Division,  200  Constitution  Avenue,  NW, 
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Washington,  DC  20210,  and  Regional 
Administrator  for  Wage  and  Hour  of 
relevant  Regional  Offices. 

NOTIflCATION  PROCEOORE: 

Write  to  Administrator.  Wage  and 
Hour  Division,  200  Constitution 
Avenue.  NW.  Washington.  DC  20210.  or 
appropriate  Regional  Administrator  for 
Wage  and  Hour. 

RECORD  ACCESS  PROCEDURES: 

Write  to  Administrator.  Wage  and 
Hour  Division.  200  Constitution 
Avenue,  NW.  Washington.  DC  20210.  or 
to  the  appropriate  Regional 
Administrator  for  Wage  and  Hour. 

COHTESTmO  RECORD  PROCEDURES: 

Write  to  Administrator,  Wage  and 
Hour  Division.  200  Constitution 
Avenue.  ^JW.  Washington.  DC  20210.  or 
to  the  appropriate  Regional 
Administrator  for  Wage  and  Hour.  Such 
inquiries  should  include  the  full  name 
of  the  requester. 

RECORD  SOURCE  CATEGORIES: 

The  sources  for  fecords  in  the  system 
include  information  furnished  by  the 
applicant. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 
DOUESA-47 
SYSTEM  NAME: 

Youth  Peddler  Bulletin  Board. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  location: 

All  Wage  and  Hour  Division's 
Regional  and  District  Offices  and  the 
National  Office. 

CATEQORCS  OF  INDIVnUALS  COVERED  BY  TME 

SYSTEM: 

Employers,  crew  chiefs  who  recruit 
minors  for  door-to-door  sales,  and/or 
drivers  who  transport  minors  to  sell 
candy  or  other  goods. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  containing  the  names  and 
addresses  of  companies  and/or 
individuals  subject  to  state  or  Federal 
child  labor  laws.  Information  on  the 
location  and  scope  of  any  current  or 
prior  investigations;  information 
concerning  criminal  investigations — 
including  subpoenas,  injunctions  or 
agreements  involving  crew  chiefs  or 
drivers  of  youth  peddlers;  synopses  of 
recruiting  advertisements,  or  itineraries 
of  activities;  information  concerning 
products  being  sold  and  location  of 
manufacturers  and/or  warehouses  used 


to  store  these  materials;  registration  of 
vehicles  used  to  transport  youth  crews; 
and  State  and  local  licenses. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

29  U.S.C.  201  et  seq.;  and  5  U.S.C. 
301. 

PURPOSE(S): 

To  assemble  into  one  system, 
information  concerning  the  investigative 
histories  of  crew  chiefs/drivers  who 
may  have  recruited/transported  minor- 
workers  for  the  purpose  of  selling 
materials  door-to-door  that  may  result  in 
a  violation  of  Federal  or  State  child 
labor  laws. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Pertinent  information  may  be 
disclosed  to  the  appropriate  Federal, 
State,  or  local  agency  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order,  in 
connection  with  a  potential  or  actual 
child  labor  violation. 

DISCLOSURE  TO  CONSUMER  REPORTMQ 
AGENCIES: 

Not  applicable. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  manually  and  on 
computer  media  in  all  Wage  and  Hour 
Regional  and  District  offices,  and  the 
Wage  and  Hour  National  Office. 

retrievabmjty: 

Records  are  retrieved  by  the  names  of 
door-to-door  sales  crew  chiefs  and 
drivers  and/or  employers. 

safeguards: 

These  records  are  kept  manually  and 
electronically  and  may  only  be  accessed 
by  entering  a  password  that  will  be 
provided  to  persons  engaged  in  the 
administration  of  the  program. 

retention  and  disposal: 

The  electronic  records  will  be 
transferred  to  the  master  data  base  (CD/ 
disc)  file  after  one  year.  The  textual 
records  (which  include  printouts, 
correspondence,  fax  copies,  and  reports) 
will  be  maintained  for  two  years.  Both 
the  electronic  and  textual  records  will 
be  destroyed  when  they  are  no  longer 
needed  for  program  purposes. 

system  manaqer(s)  and  address: 

Child  Labor  and  Special  Employment 
Team  Leader,  Wage  and  Hour  Division. 
200  Constitution  Avenue,  NW, 
Washington.  DC  20210.    .- 


NOTVICATION  PROCEDURE:. 

Write  to  the  Child  Labor  and  Special 
Employment  Team  Leader,  Wage  and 
Hoiu-  Division,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210, 
and  Regional  Administrators  for  Wage 
and  Hoiu  of  relevant  Regional  and 
District  Offices.  Such  inquiries  should 
include  the  full  name  of  the  requestor 
and/or  the  legal  name  of  the  company. 

RECORDS  ACCESS  PROCEDURE: 

Write  to  the  Child  Labor  and  Special 
Employment  Team  Leader,  Wage  and 
Hour  Division,  200  Constitution 
Avenue,  NW.  Washington.  DC  20210.  or 
appropriate  Regional  Administrator  for 
Wage  and  Hour.  Such  inquiries  should 
include  the  full  name  of  the  requestor 
and/ or  the  legal  name  of  the  company. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  Child  Labor  and  Special 
Employment  Team  Leader,  Wage  and 
Hour  Division,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210, 
and  Regional  Administrator  for  Wage 
and  Hour  of  relevant  Regional  and 
District  Offices.  Such  inquiries  should 
include  the  full  name  of  the  requestor 
and/or  the  legal  name  of  the  company. 

RECORD  SOURCE  CATEGORIES: 

Crew  chiefs/drivers,  employees,  court 
and  police  records,  and  records  of 
investigations  conducted  by  the  U.S. 
Department  of  Labor  and  the  State 
Departments  of  Labor  and  any 
subsequent  legal  docimient&  created 
following  such  investigations. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

In  accordance  with  5  U.S.C. 
552a(k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  law  . 

enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G), 
(H),  and  (I);  and  (f)  of  5  U.S.C.  552a, 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  by  Federal  law,  or 
for  which  he  or  she  would  otherwise  be 
eligible,  ah  a  result  of  the  maintenance 
of  these  records,  such  material  shall  be 
provided  to  the  individual,  except  to  the 
extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Govenunent  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or  prior  to  January 
1, 1975,  under  an  implied  promise  that 
the  identity  of  the  source  wouldTie  held 
in  confidence. 
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DOUESA-48 

SYSTEM  NAME: 

"Customer  Service  component"  of  the 
Wage  Hour  Investigative  Support  and 
Reporting  Database  (WHISARD). 

SECURfTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Wage  and  Hour  National  Office  (NO), 
Regional  Offices  (RO)  and  District 
Offices  (DO),  see  The  Appendix  of  this 
document  for  addresses. 

categories  of  individuals  covered  by  the 
system: 

Persons  who  contact  the  Wage  and 
Hour  Division  for  technical  assistance  or 
to  file  a  complaint. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

"Browse  Customer  List"  records 
containing  last  name,  first  name,  phone 
number,  address,  city,  complaint  status, 
case  identification  nxmiber,  WH 
employee  name,  and  contact  priority. 

"Employee  Contact  Information" 
records  containing  home  address,  phone 
numbers,  fax  number,  e-mail  address 
and  certain  information  about  the 
individual's  complaint. 

"Employee  Work  Information" 
records  containing  certain  employment 
and  payroll  information  about  the 
individual's  complaint. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  29  U.S.C.  201  et  seq. 


r-wi 

1 


PURPOSE(S): 

To  provide  Wage  and  Hovu  NO,  ROS 
id  DOs  with  an  index  of  individuals 
who  contact  the  Wage  and  Hour 
Division.  This  information  may  be  used 
to  provide  assistance  or  facilitate  the 
processing  of  a  complaint. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUDMG  CATEGORIES  OF  USERS  AND 
TME  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  routine  uses  listed 
itk  the  General  Prefatory  Statement  to 
this  document,  relevant  information 
may  be  provided  to  other  government 
agencies  for  law  enforcement  purposes. 

DISCLOSURE  OF  CONSUMER  REPORT  AGENOES: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  an  electronic  file 
Database  in  the  DOLJ^ational  Office. 

RETRIEVABILtTY: 

By  name  of  the  individual. 


SAFEGUARDS: 

Only  authorized  personnel  have 
access  by  use  of  passwords  to  this  on- 
line transactional  system  and  its 
database. 

RETENTION  AND  DISPOSAL: 

Printed  investigation  forms  generated 
by  the  WHISARD  system  will  be 
retained  in  the  investigative  files  of 
Wage  and  Hour  District  Offices  (see 
Records  Disposal  Schedule  #NN-168- 
43,  items  la  and  lb  which  provides  as 
follows:  Printed  information, 
concerning  cases  where  violations  were 
found,  is  disposed  of  12  years  after  the 
date  the  case  is  closed.  For  cases  where 
no  violation  were  found,  printed 
information  is  disposed  of  three  years 
after  the  closing  date.  Database 
information  will  be  captured  on  tape  at 
the  end  of  each  fiscal  year  and  retained 
for  25  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Wage  and  Hour 
Division.  Room  S-3502,  Frances  Perkins 
ffuilding,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

NOTIFICATION  PROCEDURES: 

Individuals  wishing  to  make  inquiries 
regarding  this  system  should  contact  the 
system  manager,  or  the  regional  office 
servicing  the  state  where  they  are 
employed  (see  list  of  the  regional  office 
addresses  in  the  Appendix  of  this 
document). 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  these  records  should  contact  the 
appropriate  office  listed  in  the 
Appendix. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  contest  or 
amend  any  records  should  direct  their 
request  to  the  appropriate  system 
manager.  In  addition,  the  request  should 
state  clearly  and  concisely  what 
information  is  being  contested,  the 
reason  for  contesting  it,  and  the 
proposed  amendment  sought  for  the 
information. 

RECORD  SOURCE  CATEGORIES: 

Complainants,  employers,  and  Wage 
and  Hour  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/ESA-49 

SYSTEM  NAME: 

Office  of  Workers'  Compensation 
Programs,  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  File. 


SECURfTY  CLASSIFICATION: 

Most  files  and  data  are  unclassified. 
Files  and  data  in  certain  cases  have  Top 
Secret  classification,  but  the  rules 
concerning  their  maintenance  and 
disclosure  are  determined  by  the  agency 
that  has  given  the  information  the 
security  classification  of  Top  Secret. 

SYSTEM  location: 

U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Office  of  Workers'  Compensation 
Programs,  Frances  Perkins  Building,  200 
Constitution  Ave.,  NW,  Washington,  DC 
20210,  and  district  offices  located 
throughout  the  United  States. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  or  their  survivors  who 
claim  benefits  under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  (EEOICPA). 
These  individuals  include,  but  are  not 
limited  to,  federal  employees  or 
survivors  of  federal  employees; 
employees  or  survivors  of  employees  of 
the  Department  of  Energy,  its 
predecessor  agencies,  and  their 
contractors  and  subcontractors;  and 
members  of  the  armed  forces. 

CATEGORIES  QF  RECORDS  IN  THE  SYSTEM: 

This  system  may  contain  the 
following  kinds  of  records:  Claim  forms 
filed  by  or  on  behalf  of  injured 
individuals  or  their  survivors  seeking 
benefits  under  the  EEOICPA;  reports  by 
the  employee  and/or  the  U.S. 
Department  of  Energy;  employment 
records;  exposure  records;  safety  records 
or  other  incident  reports;  dose 
reconstruction  records;  workers'  or 
family  members  contemporaneous 
diaries,  journals,  or  other  notes;  forms 
authorizing  medical  care  and  treatment; 
other  medical  records  and  reports;  bills 
and  other  payment  records; 
compensation  payment  records;  formal 
orders  for  or  against  the  payment  of 
benefits;  transcripts  of  hearings 
conducted;  and  any  other  medical, 
employment,  or  personal  information 
submitted  or  gathered  in  connection 
with  the  claim.  The  system  may  also 
contain  information  relating  to  dates  of 
birth,  marriage,  divorce,  and- death; 
notes  of  telephone  conversations 
conducted  in  cormection  with  the  claim; 
information  relating  to  vocational  and/ 
or  medical  rehabilitation  plans  and 
progress  reports;  records  relating  to 
court  proceedings,,  insurance,  banking 
and  employment;  articles  from  • 
newspapers  and  other  publications; 
information  relating  to  other  benefits 
(financial  and  otherwise)  the  claimant 
may  be  entitled  to,  including  previously 
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filed  claims;  and  information  received 
from  various  investigative  agencies 
concerning  possible  violations  of 
Federal  civil  or  criminal  law. 

The  system  may  also  contain 
consimier  credit  reports  on  individuals 
indebted  to  the  United  States, 
information  relating  to  the  debtor's 
assets,  liabilities,  income  and  expenses, 
personal  financial  statements, 
correspondence  to  and  from  the  debtor, 
information  relating  to  the  location  of 
the  debtor,  and  other  records  and 
reports  relating  to  the  implementation  of 
the  Federal  Claims  Collection  Act  (as 
amended),  including  investigative 
reports  or  administrative  review 
matters.  Individual  records  listed  here 
are  included  in  a  claim  file  only  insofar 
as  they  may  be  pertinent  or  applicable 
to  the  individual  claiming  benefits. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

Energy  Employees  Occupational 
Illness  Compensation  Program  Act,  Title 
XXXVI  of  Pub.  L.  106-398.  October  30, 
2000, 114  Stat.  1654. 

PURf>OSE(S): 

To  maintain  records  on  individuals 
who  file  claims  under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act,  which 
establishes  a  program  for  compensating 
certain  individuals  for  covered  illnesses 
related  to  exposure  to  beryllium, 
cancers  related  to  exposure  to  radiation, 
and  chronic  silicosis.  These  records 
provide  information  and  verification 
about  individual  claimants'  covered 
illnesses  on  which  may  be  based  any 
entitlement  to  medical  treatment, 
compensation  and  survivors'  benefits, 
under  the  EEOICPA  and  certain  other 
statutes. 

ROUTWE  USES  OF  RECORDS  MARfTAINED  IN  THE 
SYSTEM,  MCLUOMG  CATEGORIES  Of  USERS  AND 
THE  PURPOSE  Of  SUCH  USES: 

In  addition  to  those  Department-wide 
routine  uses  set  forth  above  in  the 
General  Prefatory  Statement  to  this 
document,  disclosiue  of  information 
from  this  system  of  records  may  be 
made  to  the  following  individuals  and 
entities  for  the  piuposes  noted  when  the 
purpose  of  the  disdosure  is  both 
relevant  and  necessary  and  is 
compatible  with  the  purpose  for  which 
the  information  was  collected: 

a.  To  any  attorney  or  other 
representative  of  an  EEOICPA 
beneficiary  for  the  purpose  of  assisting 
in  a  claim  or  litigation  against  a  third 
party  or  parties  potentially  liable  to  pay 
damages  as  a  result  of  the  beneficiary's 
compensable  condition,  and  for  the 
purpose  of  administering  the  provisions 
of  sections  3641-3642  of  the  EEOICPA. 


Any  such  third  party,  or  a  representative 
acting  on  that  third  party's  behalf,  may 
be  provided  information  or  documents 
concerning  the  existence  of  a  record  and 
the  amoimt  and  nature  of  compensation 
paid  to  or  on  behalf  of  the  beneficiary 
for  the  purpose  of  assisting  in  the 
resolution  of  the  claim  or  litigation 
against  that  party  or  administering  the 
provisions  of  sections  3641-3642  of  the 
EEOICPA. 

b.  To  the  Department  of  Energy,  its 
contractors  and  subcontractors,  and 
federal  agencies  that  employed  the 
employee  at  the  time  of  the  alleged 
exposure  of  the  employee,  and  to  other 
entities  that  may  possess  relevant 
information,  to  assist  in  administering 
the  EEOICPA.  to  answer  questions  about 
the  status  of  the  claim,  to  consider  other 
actions  the  agency  may  be  required  to 
take  with  regard  to  the  claim,  or  to 
permit  the  agency  to  evaluate  its  safety 
and  health  program.  Disclosiue  to 
federal  agencies,  including  the 
Department  of  Justice,  may  be  made 
where  OWCP  determines  that  such 
disclosure  is  relevant  and  necessary  for 
the  purpose  of  providing  assistance  in 
regard  to  asserting  a  defense  based  upon 
the  EEOICPA's  exclusive  remedy 
provision  to  an  administrative  claim  or 
to  litigation  filed  under  the  Federal  Tort 
Claims  Act. 

c.  To  the  personnel,  contractors, 
grantees,  and  cooperative  agreement 
holders  of  the  Department  of  Energy,  the 
Department  of  Health  and  Human 
Services,  the  Department  of  Justice,  and 
other  federal  agencies  designated  by  the 
President  to  implement  the  federal 
compensation  program  established  by 
the  EEOICPA,  for  the  purpose  of 
assisting  in  the  adjudication  or 
processing  of  a  claim  under  that  Act. 

d.  To  physicians,  pharmacies,  and 
other  health  care  providers  for  their  use 
in  treating  the  claimant,  in  conducting 
an  examination  or  preparing  an 
evaluation  on  behalf  of  OWCP  and  for 
other  purposes  relating  to  the  medical 
management  of  the  claim,  including 
evaluation  of  and  payment  for  charges 
for  medical  and  related  services  and 
supplies. 

e.  To  medical  insurance  or  health  and 
welfare  plans  (or  their  designees)  that 
cover  the  claimant  in  instances  where 
OWCP  had  paid  for  treatment  of  a 
medical  condition  that  is  not 
compensable  imder  the  EEOICPA,  or 
where  a  medical  insurance  plan  or 
health  and  welfare  plan  has  paid  for 
treatment  of  a  medical  condition  that 
may  be  compensable  imder  the 
EEOICPA,  for  the  purpose  of  resolving 
the  appropriate  source  of  payment  in 
such  circumstances. 


f.  To  a  federal,  state  or  local  agency 
for  the  purpose  of  obtaining  information 
relevant  to  a  determination  concerning 
initial  or  continuing  eligibility  for 
EEOICPA  benefits,  and  for  a 
determination  concerning  whether 
benefits  have  been  or  are  being  properly 
paid,  including  whether  dual  benefits 
that  are  prohibited  under  any  applicable 
federal  or  state  statute  are  being  paid; 
and  for  the  purpose  of  utilizing  salary 
offset  and  debt  collection  procedures, 
including  those  actions  required  by  the 
Debt  Collection  Act  of  1982,  to  collect 
debts  arising  as  a  result  of  overpayments 
of  EEOICPA  compensation  and  debts 
otherwise  related  to  the  payment  of 
EEOICPA  benefits. 

g.  To  the  Internal  Revenue  Service 
(IRS)  for  the  purpose  of  obtaining 
taxpayer  mailing  addresses  for  the 
purposes  of  locating  a  taxpayer  to 
collect,  compromise,  or  write-off  a 
federal  claim  against  such  taxpayer;  and 
informing  the  IRS  of  the  discharge  of  a 
debt  owed  by  an  individual.  Records 
from  this  system  of  records  may  be 
disclosed  to  the  IRS  for  the  purpose  of 
offsetting  a  federal  claim  bom  any 
income  tax  refund  that  may  be  due  to 
the  debtor. 

h.  Where  an  investigation,  settlement 
of  claims,  or  the  preparation  and 
conduct  of  litigation  is  undertaken,  a 
record  may  be  disclosed  to  (1)  a  person 
representing  the  United  States  or  the 
E)epartment  of  Labor  in  the 
investigation,  settlement  or  litigation, 
and  to  individuals  assisting  in  such 
representation;  (2)  others  involved  in 
the  investigation,  settlement,  and 
litigation,  and  their  representatives  and 
assistants;  and  (3)  a  witness,  potential 
witness,  or  their  representatives  and 
assistants,  and  to  any  other  person  who 
possesses  information  pertaining  to  the 
matter,  when  such  disclosure  is 
necessary  for  the  conduct  of  the 
investigation,  settlement,  or  litigation, 
or  is  necessary  to  obtain  information  or 
testimony  relevant  to  the  matter. 

i.  To  the  Defense  Manpower  Data 
Center — Department  of  Defense  and  the 
United  States  Postal  Service  to  conduct 
computer  matching  programs  for  the 
purpose  of  identifying  and  locating 
individuals  who  are  receiving  Federal 
salaries  or  benefit  payments  and  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  under 
programs  administered  by  the  DOL  in 
order  to  collect  the  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365)  by  voluntary 
repayment,  or  by  salary  or 
acLoainistrative  oBset  procedures. 

j.  To  a  credit  bureau  for  the  purpose 
of  obtaining  consumer  credit  reports 
identifying  the  assets,  liabilities. 
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expenses,  and  income  of  a  debtor  in 
order  to  ascertain  the  debtor's  ability  to 
repay  a  debt  incurred  under  the  FECA. 
to  collect  the  debt,  or  to  establish  a 
payment  schedule. 

k.  The  amount,  status  and  history  of 
overdue  debts,  the  naine  and  address, 
taxpayer  identification  (SSN),  and  other 
information  necessary  to  establish  the 
identity  of  a  debtor,  the  agency  and 
program  imder  which  the  claim  arose, 
may  be  disclosed  pursuant  to  5  U.S.C. 
552a(b)(l2)  to  consumer  reporting 
agencies  as  defined  by  section  603(f)  of 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
I681a(f))  or  in  accordance  with  section 
3(d)(4)(A)(ii)  of  the  Federal  Claims 
Collection  Act  of  1966  as  amended  (31 
U.S.C.  3711(f))  for  the  purpose  of 
encouraging  the  repayment  of  an 
overdue  debt. 

1.  To  individuals,  and  their  attorneys 
and  other  representatives,  and 
government  agencies,  seeking  to  enforce 
a  legal  obligation  on  behalf  of  such 
individual  or  agency,  to  pay  alimony 
and/or  child  support  for  the  purpose  of 
enforcing  such  an  obligation,  pursuant 
to  an  order  of  a  state  or  local  court  of 
competent  jurisdiction,  including 
Indian  tribal  courts,  within  any  State, 
territory  or  possession  of  the  United 
States,  or  the  District  of  Columbia  or  to 
an  order  of  a  State  agency  authorized  to 
issue  income  withholding  notices 
pursuant  to  State  or  local  law  or 
pursuant  to  the  requirements  of  section 
666(b)  of  title  42.  United  States  Code,  or 
for  die  purpose  of  denying  the  existence 
of  funds  subject  to  such  legal  obligation. 

m.  To  the  spouse,  children,  parents, 
grandchildren,  or  grandparents  of 
deceased  employees  who  may  be 
covered  under  the  EEOICPA  to  enable 
them  to  determine  their  eligibility  for 
benefits  under  the  EEOICPA,  and  to 
inform  them  of  decisions  regarding 
benefit  eligibility,  so  that  they  have  the 
opportunity  to  take  action  to  protect  any 
rights  they  may  have  as  potentially 
eligible  beneficiaries. 

Note:  Disclosure  of  information  contained 
in  this  system  of  records  to  the  subject  of  the  - 
record,  a  person  who  is  duly  authorized  to 
act  on  his  or  her  behalf,  or  to  others  to  whom 
disclosure  is  authorized  by  these  routine 
uses,  may  be  made  over  the  telephone  or  by 
electronic  means.  Disclosure  over  the 
telephone  or  by  electronic  means  will  only  be 
done  where  the  requestor  provides 
appropriate  identifying  information. 
Telephonic  or  electronic  disclosure  of 
information  is  essential  to  permit  efficient 
administration  and  adjudication  of  claims 
under  the  EEOICPA. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

The  amount,  status  and  historyof 
overdue  debts,  the  name  and  address. 


taxpayer  identification  (SSAN).  and 
other  information  necessary  to  establish 
the  identity  of  a  debtor,  the  agency  and 
program  under  which  the  claim  arose, 
may  be  disclosed  pursuant  to  5  U.S.C. 
552a(b)(12)  to  consumer  reporting 
agencies  as  defined  by  section  603(f)  of 
the  Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  in  accordance  with  section 
3(d){4)(A)(ii)  of  die  Federal  Claims 
Collection  Act  of  1966  as  amended  (31 
U.S.C.  3711(f))  for  the  purpose  of 
encouraging  the  repayment  of  an 
overdue  debt. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  case  files  are  maintained  in 
filing  cabinets.  Automated  data, 
including  case  files  that  have  been 
transformed  into  electronic  form,  are 
stored  in  computer  discs  or  magnetic 
tapes,  which  are  stored  in  cabinets. 
Microfiche  is  stored  in  cabinets. 

retrievabiuty: 

Files  and  automated  data  are  retrieved 
after  identification  by  coded  file  number 
and/or  Social  Security  Number  which  is 
cross-referenced  to  employee  by  name, 
employer  and/or  contractor,  and  date 
and  nature  of  injury. 

SAFEGUARDS: 

Files  and  automated  data  are 
maintained  under  supervision  of  OWCP 
persoimel  during  normal  working 
hours — only  authorized  personnel,  with 
the  appropriate  password,  may  handle, 
retrieve,  or  disclose  any  information 
contained  therein.  Access  to  electronic 
records  is  controlled  by  password  or 
other  user  identification  code. 

RETENTION  AND  DISPOSAL: 

All  case  files  and  automated  data 
pertaining  to  a  claim  are  destroyed  15 
years  after  the  case  file  has  become 
inactive.  Paper  files  that  have  been 
scanned  to  create  electronic  copies  are 
destroyed  after  the  copies  are  verified. 
Automated  data  is  retained  in  its  most 
current  form  only,  however,  and  as 
information  is  updated,  outdated 
information  is  deleted.  Some  related 
financial  records  are  retained  only  in 
electronic  form,  and  destroyed  6  years 
and  3  months  after  creation  or  receipt. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Office  of  Workers' 
Compensation  Programs,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

NOTIFICATION  PROCEDURES: 

An  individual  wishing  to  inquire 
whether  this  system  of  records  contains 


information  about  him/her  may  write  or 
telephone  the  OWCP  district  office  that 
services  the  state  in  which  the 
individual  resided  or  worked  at  the  time 
he  or  she  believes  a  claim  was  filed.  In 
order  for  the  record  to  be  located,  the 
individual  must  provide  his  of  her  full 
name.  OWCP  claim  number  (if  known), 
date  of  injury  (if  known),  and  date  of 
birth. 

RECORD  ACCESS  PROCEDURES: 

Any  individual  seeking  access  to  non- 
exempt  information  about  a  case  in 
which  he/she  is  a  party  irl  interest  may 
write  or  telephone  the  OWCP  district 
office  where  the  case  is  located,  or  the 
systems  manager. 

CONTESTING  RECORD  PROCEDURES: 

Any  individual  requesting 
amendment  of  non-exempt  records 
should  contact  the  appropriate  OWCP 
district  office,  or  the  system  manager. 
Individuals  requesting  amendment  of 
records  must  comply  with  the 
Department's  Privacy  Act  regulations  at 
29  CFR  71.1  and  71.9. 

RECORD  SOURCE  CATEGORIES: 

Injured  employees  who  are  the 
subjects  of  the  record,  their  family 
members  and  beneficiaries;  employing 
Federal  agencies;. State  governments, 
State  agencies,  and  other  Federal 
agencies;  State  and  Federal  workers' 
compensation  offices;  physicians  and 
other  medical  professionals;  hospitals; 
clinics;  medical  laboratories;  suppliers 
of  health  care  products  and  services  and 
their  agents  and  representatives; 
educational  institutions;  attorneys; 
Members  of  Congress;  OWCP  field 
investigations;  consumer  credit  reports; 
investigative  reports;  correspondence 
with  the  debtor  including  personal 
financial  statements;  records  relating  to 
hearings  on  the  debt;  and  other  DOL 
systems  of  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(2),  investigative  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  frt)m 
subsections  (c)(3),  (d),  (e)(1).  (e)(4)(G), 
(H)  and  (I),  and  (f)  of  5  U.S.C.  552a. 
provided,  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entided  to  by  Federal  law. 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  the  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
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express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  under  an 
implied  promise  that  the  identity  of  the 
soiuce  would  be  held  in  confidence. 

DOL/ESA-50 

SYSTEM  NAMC: 

Office  of  Workers'  Compensation 
Programs,  Physicians  and  Health  Care 
Providers  Excluded  under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act. 

SECUMTY  CLASSnCATWN: 
None. 

SYSTEM  location: 

U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Office  of  Workers'  Compensation 
Programs,  Frances  Perkins  Building,  200 
Constitution  Ave.,  NW.  Washington,  DC 
20210. 

CATEQOMES  Of  INOIVnUALS  COVERED  SY  THE 
SYSTEM: 

Providers  of  medical  goods  and 
services,  including  physicians, 
hospitals,  and  providers  of  medical 
support  services  or  supplies  excluded  or 
considered  for  exclxision  from  payment 
under  the  Energy  Employees 

Occupational  Illness  Compensation 

Program  Act  for  fraud  or  abuse  (20  CFR 
30.715-30.726,  or  as  updated). 

CATEQOMES  OF  RECORDS  M  THE  SYSTEM: 

Copies  of  letters,  lists  and  docimients 
firom  Federal  and  state  agencies 
concerning  the  administrative 
debarment  of  providers  from 
participation  in  programs  providing 
benefits  similar  to  those  of  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  and  their 
reinstatement;  materials  concerning 
possible  fraud  or  abuse  which  could 
lead  to  exclusion  of  a  provider; 
documents  relative  to  reinstatement  of 
providers,  materials  concerning  the 
conviction  of  providers  for  fraudulent 
activities  in  coimection  with  any 
Federal  or  state  program  for  which 
payments  are  made  to  providers  for 
siinilar  medical  services;  all  letters, 
memoranda,  and  other  documents 
regarding  the  consideration  of  a 
provider's  exclusion,  the  actual 
exclusion,  or  reinstatement  under  the 
provisions  of  20  CFR  30.715-30.726  (or 
as  updated);  copies  of  all  documents  in 
a  claim  file  relating  to  medical  care  and/ 
or  treatment  including  bills  for  such 
services,  as  well  as  letters,  memoranda, 
and  other  dociunents  obtained  during 
investigations,  hearings  and  other 
administrative  proceedings  concerning 
exclusion  for  fraud  or  abuse,  as  well  as 


reinstatement,  along  with 
recommendations  and  decisions;  lists  of 
excluded  providers  released  by  the 
OWCP. 

AUTHOnrTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Energy  Employees  Occupational 
Illness  Compensation  Program  Act,  Title 
XXXVI  of  Pub.  L.  106-398.  October  30, 
2000.  114  Stat.  1654. 

FURF08E(S): 

To  maintain  records  in  order  to 
determine  the  propriety  of  instituting 
debarment  actions  under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act.  These 
records  also  provide  information  on 
treatment,  billing  and  other  aspects  of  a 
medical  provider's  actions,  and/or 
documentation  relating  to  the 
debarment  of  the  medical  care  provider 
under  another  Federal  or  state  program. 

ROUTME  USES  OF  RECORDS  HAMTAMEO  M  THE 
SYSTEM,  MCUJOMQ  CATEOORKS  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  docimient.  disclosure 
of  information  from  this  system  of 
records  may  be  made  to  the  following 
individuals  and  entities  for  the  purposes 
noted  when  the  purpose  of  the 
disclosure  is  compatible  witlvthe 
purpose  for  which  the  information  is 
collected: 

a.  Federal,  state  or  local  government 
agencies,  state  licensing  boards, 
professional  organizations,  claimants, 
patients,  employers,  insurance 
companies,  and  any  other  entities  or 
individuals,  for  the  purpose  of 
identifying  an  excluded  or  reinstated 
provider,  to  ensure  that  authorization  is 
not  issued  nor  payment  made  to  an 
excluded  provider,  and  for  the  purpose 
of  providing  notice  that  a  formerly 
excluded  provider  has  been  reinstated. 

b.  Federal,  state  or  local  government 
agencies,  state  licensing  boards, 
professional  organizations,  claimants, 
patients,  employers,  insurance 
companies,  and  any  other  entities  or 
individuals,  for  the  purpose  of  obtaining 
information  necessary  to  ensure  that  the 
list  of  excluded  providers  is  correct, 
useful,  and  updated,  as  appropriate,  and 
for  the  purpose  of  obtaining  information 
relevant  to  a  Departmental  decision 
regarding  a  debarment  action.  This 
routine  use  encompasses  the  disclosure 
of  such  information  that  will  enable  the 
Department  to  properly  verify  the 
identity  of  a  provider,  to  identify  the 
nature  of  a  violation,  and  the  penalty  * 
imposed  for  such  violation. 

Note:  Disclosure  of  information  contained 
in  the  file  to  the  claimant,  a  person  who  is 


duly  authorized  to  act  on  his/her  behalf,  or 
to  others  to  whom  disclosure  is  authorized  by 
these  routine  uses,  may  be  made  over  the 
telephone.  Disclosure  over  the  telephone  will 
only  be  done  where  the  requestor  provides 
appropriate  identifying  information. 
Telephonic  disclosure  of  information  is 
essential  to  permit  efficient  administration 
and  adjudication  of  claims. 

DISCLOSURE  TO  CONSUMER  REPORTMQ 
AGENCIES: 

None. 

POLICIES  AND  PROCEDURES  FOR  STORMO, 
RETRKVMa.  ACCESSMQ,  RETAINMO,  AND 
DtSPOStM  OF  RECORDS  IN  THB  SYSTEM: 

STORAGE: 

The  records  are  in  manual  files, 
magnetic  tapes  or  other  computer 
storage  media,  or  on  computer 
printouts. 

RETRCVABILrTY: 

Material  is  retrieved  either  by  the 
name  of  the  provider,  a  case  citation,  or 
date  of  release. 

SAFEGUARDS: 

Files  and  automated  data  are 
maintained  under  supervision  of  OWCP 
personnel  during  normal  working 
hours — only  authorized  personnel,  with 
the  appropriate  password,  may  handle, 
retrieve,  or  disclose  any  information 
contained  thersin.  Access  to  electronic 
records  is  controlled  by  password  or 
other  user  identification  code. 

RETENTION  AND  DISPOSAL: 

File  is  retained  in  the  office  for  three 
years  after  the  debarment  action  is  final 
and  thecftransferred  to  the  Federal 
Records  Center,  and  destroyed  thirty 
years  after  the  debarment  action  is  final. 
Where  the  period  of  exclusion  is 
defined  as  a  set  period  of  time,  the  file 
will  be  retained  two  years  after  the 
period  of  exclusion  expires  (or  the 
individual  is  otherwise  reinstated),  then 
transferred  to  the  Federal  Records 
Center,  and  destroyed  thirty  years  after 
the  debarment  action  is  final. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Office  of  Workers' 
Compensation  Programs.  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

NOmCATION  PROCEDURE: 

An  individual  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  him/her  may  write 
the  system  manager  at  the  address 
above.  In  order  for  the  record  to  be 
located,  the  individual  must  provide  his 
or  her  full  name,  date  of  birth,  and 
signature. 
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RECORD  ACCESS  PROCEDURE: 

Any  individual  seeking  access  to  non- 
exempt  information  about  a  record 
within  this  system  of  records  may  write 
the  system  manager,  and  arrangements 
will  be  made  to  provide  review  of  the 
file.  In  order  for  the  record  to  be  located, 
the  individual  must  provide  his  or  her 
full  name,  date  of  birth,  and  signature. 

CONTESTING  RECORD  PROCEDURE: 

Any  individual  requesting 
amendment  of  non-exempt  records 
should  contact  the  system  manager. 
Individuals  requesting  amendment  of 
records  must  comply  with  the 
Department's  Privacy  Act  regulations  at 
29  CFR  71.1  and  71.9. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  Federal,  state  or  local  government 
agencies,  state  licensing  boards, 
professional  organizations,  claimants, 
patients,  employers,  insurance 
companies,  any  other  entities  or 
individuals,  public  documents,  and 
newspapers,  as  well  as  from  other 
Department  of  Labor  systems  of  records. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(2).  investigatory  material 
compiled  for  law  enforcement  purposes 
which  is  maintained  in  the  investigation 
files  of  the  Office  of  Workers' 
Compensation  Programs,  is  exempt  from 
subsections  (c)(3),  (d),  (e)(1),  (e)(4)(G), 
(H),  and  (I),  and  (f)  of  5  U.S.C.  552a.  The 
disclosure  of  information  contained  in 
civil  investigative  files,  including  the 
names  of  persons  and  agencies  to  whom 
the  information  has  been  transmitted, 
would  substantially  compromise  the 
effectiveness  of  the  investigation. 
Knowledge  of  such  investigations  would 
enable  subjects  to  take  such  action  as  is 
necessary  to  prevent  detection  of  illegal 
activities,  conceal  evidence  or  otherwise 
escape  civil  enforcement  action. 
Disclosure  of  this  information  could 
lead  to  the  intimidation  of,  or  harm  to, 
informants  and  witnesses,  and  their 
respective  families,  and  the  well  being 
of  investigative  personnel  and  their 
families. 

DOL/ESA-51 

SYSTEM  NAME: 

OLMS  Public  Disclostire  Request 
Tracking  System. 

SECURffY  CLASSIFICATION: 

I  None. 


SYSTEM  LOCATION: 

U.S.  Department  of  Labor. 
Employment  Standards  Administration, 


Office  of  Labor-Management  Standards. 
Division  of  Reports,  Disclosure  and 
Audits,  U.S.  Department  of  Labor, 
Washington.  DC  20210. 

categories  of  indiviouals  covered  by  the 
system: 
Individuals  who  request  dociunents. 

categories  of  records  in  the  system: 

Data  regarding  the  request  for  copies 
of  annual  financial  reports,  information 
reports,  and  constitution  and  bylaws 
filed  with  the  Department  of  Labor  by 
labor  unions  in  accordance  with  the 
public  disclosure  provisions  of  the 
Labor-Management  Reporting  and 
Disclosure  Act  of  1959.  as  amended 
(LMRDA).  Data  includes  individual 
requester's  name,  title  (optional), 
organization  (optional),  street  address, 
city,  state,  zip  code,  telephone  nimiber 
(optional),  fax  number  (optional),  e-mail 
address  (optional),  user  name,  and 
password;  type  of  request  (walk-in, 
telephone,  mail,  Internet,  or  fax);  date  of 
request;  copying  and  certification 
charges;  name  and  amount  on 
requester's  check;  the  name  and  LM 
Number  of  the  labor  union  for  which 
information  has  been  requested;  and  the 
documents  requested. 

AUTHORITY  FOR  THE  MAINTENANCE  OF  THE 
system: 

29  U.S.C.  435. 

PURPOSE(S): 

These  records  are  used  by  authorized 
OLMS  disclosure  personnel  to  process 
requests  made  to  the  OLMS  Public 
Disclosiu'e  Room,  prepare  requests  for 
payments,  and  process  payments. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  dociunent. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  storage. 

RETRIEV  ability: 

By  individual  name,  organization 
name,  address,  control  number,  or 
request  date. 

SAFEGUARDS: 

Computer  system  is  password 
protected  and  accessible  only  to 
personnel  creating  and  maintaining  the 
database. 


RETENTION  AND  DISPOSAL: 

The  data  is  deleted  after  one  year  or 
when  no  longer  needed,  whichever  is 
later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Division  of  Reports,  Disclosure 
and  Audits.  EmploymentStandards 
Administration,  Office  of  Labpr-  ^ 

Management  Standards,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  indicated  above. 
Individuals  must  furnish  their  full 
names  for  their  records  to  be  located 
and  identified. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Individuals  requesting  access  must  also 
comply  with  U.S.  Department  of  Labor 
Privacy  Act  regulation's  on  verification 
of  identity  at  29  CFR  71.2.  . 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedure  above 
except  individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  written 
request  to  the  System  Manager  listed 
above,  and  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it.  and  the 
proposed  amendment  to  the  information 
sought  pursuant  to  29  CFR  71.9. 

RECORD  SOURCE  CATEGORIES: 

Individuals  requesting  documents 
from  the  OLMS  Public  Disclosure  Room, 
and  OLMS  employees  processing  the 
request. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 
None. 

DOL/ETA-1 

SYSTEM  NAME: 

Office  of  Apprenticeship  Training, 
Employer  and  Labor  Services 
(OATELS),  Bureau  of  Apprenticeship 
and  Training,  Budget  and  Position 
Control  File. 

SECURffY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION:      . 

Employment  and  Training 
Administration  (ETA).  Office  of 
Apprenticeship  Training,  Employer  and 
Labor  Services  (OATELS),  Bureau  of 
Apprenticeship  and  Training  (BAT). 
Frances  Perkins  Building.  200 
Constitution  Avenue.  NW.,  Washington, 
D.C.  20210. 
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CATEGOfWES  OF  MUVnUikLS  COVERCO  BY  THE 
SYSTEM: 

Federal  employees  currently 
employed  by  OATELS/BAT. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  records  concerning  grades 
and  salaries. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEMS: 
S  U.S.C.  301 

PURPOSE(S): 

For  ready  access  in  preparing 
management  reports  as  required  by  the 
Employment  and  Training 
Administration,  and  controlling 
OATELS/BAT  FTE  Ceiling  (Full  Time 
Equivalent)  employment. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

"   None,  except  for  those  routine  uses 
listed  in  the  General  Prefatory  Statement 
to  this  document. 

disclosure  to  consumer  reportinq 
agencies: 
None. 

POUOES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Kardex  Files. 

retrkvabnjty: 

By  region,  budget  position  number, 
and  name  of  employee,  on  a  manual 
basis. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access. 

RETENTION  AND  DISPOSAL: 

Retained  indefinitely  for  employment 
reference  requests  on  former  employees. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

Administrator,  Office  of 
Apprenticeship  Training,  Employer  and 
Labor  Services  (OATELS),  Bureau  of 
Apprenticeship  and  Training  (BAT). 
Employment  and  Training 
Administration,  Frances  Perkins 
Building,  200  Constitution  Avenue,  NW, 
Washington  DC  20210. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  information 
concerning  the  existence  of  records  or 
the  contents  of  records  on  himself/ 
herself  should  furnish  a  vmtten  request 
to  the  Administrator,  Office  of 
Apprenticeship  Training,  Employer  and 
Labor  Services  (OATELS),  Bureau  of 
Apprenticeship  and  Training  (BAT), 
Employment  and  Training 


Administration,  Frances  Perkins 
Building,  200  Constitution  Avenue, 
NW..  Washington  DC  20210.  The 
following  information  is  needed  for  the 
records  to  be  located: 

a.  Full  name 

b.  Date  of  birth 

RECORD  ACCESS  PROCEDURES: 

See  Notification  procedure  above. 

CONTESTING  RECORD  PROCEDURE: 

See  Notification  procedure  above. 

RECORD  SOURCE  CATEGORIES: 

Personal  records,  including  SF-Form 
50. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Not  applicable. 
DOUETA-4 
SYSTEM  NAME: 

Apprenticeship  Information 
Management  System  (AIMS). 

SECURITY  CLASS^iCATION: 

Unclassified. 

SYSTEM  location; 

Employment  and  Training 
Administration,  Office  of 
Apprenticeship  Training,  Employer  and 
Labor  Services  (OATELS),  Frances 
Perkins  Building,  200  Constitution 
Avenue.  NW,  Washington.  DC  20210. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 

system: 
Apprentices/Trainees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  categories  of  records  include  the 
following  identifying  information  on 
apprentices/trainees:  Social  security 
number,  ATR  Code,  program  number, 
State  Code,  DOT  Code,  Job  Title,  name, 
birth  date,  sex,  ethnic  code.  Veteran 
code,  accession  date,  previous 
experience  date,  expected  completion 
date,  and  apprenticeship  school  link. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

The  National  Apprenticeship  Act. 
also  referred  to  as  the  Fitzgerald  Act,  29 
U.S.C.  50. 

PURPOSE(S): 

Records  of  individual  apprentice/ 
trainee  and  apprenticeship/trainee 
program  sponsors  are  used  for  the 
operation  and  management  of  the 
apprenticeship  system  of  training. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Statistical  records  may  be  disclosed  to 
SOICC  (State  Occupational  Information 
Coordinating  Committee)  as  basis  for 


skill  needs  projection;  to  AFL-CIO.  Joint 
Apprenticeship  Committees  and 
Nonjoint  Apprenticeship  Committees, 
and  other  apprenticeship  sponsors  to 
determine  an  assessment  of  skill  needs 
and  provide  program  information;  to 
provide  program  information  for  State 
Apprenticeship  Agencies(SACs)  and 
other  State/Federal  agencies  concerned 
with  apprenticeship/training  needs;  to 
commimity  organizations  such  as  the 
Urban  League,  and  the  Opportunities 
Industrialization  Centers,  to  utilize 
apprenticeship  information  in  planning. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Direct  Access  Storage  Devices 
(DASD);  manual  files.  Magnetic  tape  is 
used  for  archived  information. 

retrievabiuty: 

Records  are  retrieved  by  the  social 
security  number  of  the  apprentice/ 
trainee  by  program  type. 

SAFEGUARDS: 

Two  levels  of  individual  passwords 
for  entry  to  the  system.  Locked 
computer  room.  Manual  system:  Locked 
file  cabinet.  During  work  hours,  records 
are  accessible  only  to  authorized 
personnel. 

retention  and  disposal: 

Retain  for  five  years  and  then  destroy. 
Inactive  programs  are  stored  on 
magnetic  tape  and  archived  fi'om  online 
AMS  file.  Inactive  and  completed 
apprentices  are  maintained  on  tape 
indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Office  of 
Apprenticeship  Training,  Employer  and 
Labor  Services  (OATELS),  Bureau  of 
Apprenticeship  and  Training, 
Employment  and  Training 
Administration,  Frances  Perkins 
Building,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

NOTVICATION  PROCEDURE: 

Individuals  seeking  information 
concerning  the  existence  of 
apprenticeship  records  or  the  contents 
of  records  on  himself/herself  should 
furnish  a  written  request  to  the 
Administrator,  Office  of  Apprenticeship 
Training,  Employer  and  Labor  Services 
(OATELS),  Bureau  of  Apprenticeship 
and  Training  (BAT),  Employment  and 
Training  Administration,  Frances 
Perkins  Building,  200  Constitution 
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Avenue,  NW,  Washington,  DC  20210. 
The  following  information  is  needed  for 
records  to  be  located: 

a.  Full  Name 

b.  Date  of  Birth 

RECORD  ACCESS  PROCEDURES: 

Individuals  can  request  access  to  any 
record  pertaining  to  himself/herself  by 
mailing  a  request  to  the  Administrator 
listed  above  under  "Notification 
Procedure." 

CONTESTING  RECORD  PROCEDURE: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  this 
system  should  direct  their  written 
request  to  the  Administrator  listed  in 
"Notification  Procedure"  above.  The 
request  to  amend  should  state  clearly 
and  concisely  what  information  is  being 
contested,  the  reasons  for  contesting, 
and  the  proposed  amendment  to  the 
information  sought. 

RECORD  SOURCE  CATEGORIES: 

Apprentice/trainee  and  also  Program 
Sponsor.  -^ 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/ETA-7 
SYSTEM  NAME: 

Employer  Application  and  Attestation 
File  for  Permanent  and  Temporary 
Alien  Workers. 


SECURITY  CLASSIFICATION: 

iNone. 

S)«TEM  LOCATION: 

ETA,  Office  of  Workforce  Security 
(OWS),  Division  of  Foreign  Labor 
Certifications,  Frances  Perkins  Building. 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210;  ETA  Regional 
Offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employers  who  file  labor  certification 
applications,  labor  condition 
applications,  or  labor  attestations  to 
employ  one  or  more  alien  workers  on  a 
permanent  or  temporary  basis.  The  alien 
may  be  known  or  unknown. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employers'  names,  addresses,  type 
and  size  of  businesses,  production  data, 
number  of  workers  needed  in  certain 
cases,  offer  of  employment  terms  to 
known  or  unknown  aliens,  and 
background  and  qualifications  of  certain 
aliens,  along  with  resumes  and 
applications  of  U.S.  workers. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Immigration  and  Nationality  Act,  as 
amended,  8  U.S.C.  1101(a)(15)(H)(i).  and 
(ii),  1184(c),1182(m)  and  (n), 
1182(a)(5)(a),  1188,  and  1288.  Section 
122  of  Pub.  L.  101-649.  8  CFR  214.2(h). 

PURPOSE(S): 

To  maintain  a  record  of  applicants 
and  actions  taken  by  ETA  on  requests  to 
employ  alien  workers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Case  files  developed  in  processing 
labor  certification  applications,  labor 
condition  applications,  or  labor 
attestations,  are  released  to  the 
employers  which  filed  such 
applications,  their  representatives,  and 
to  named  alien  beneficiaries  or  their 
representatives,  if  requested,  to  review 
ETA  actions  in  connection  with  appeals 
of  denials  before  the  Office  of 
Administrative  Law  Judges  and  Federal 
Courts;  to  participating  agencies  such  as 
the  DOL  Office  of  Inspector  General, 
Employment  Standards  Administration. 
INS.  and  Department  of  State  in 
connection  with  administering  and 
enforcing  related  immigration  laws  and 
regulations;  and  to  the  Office  of 
Administrative  Law  Judges  and  Federal 
Courts  in  connection  with  appeals  of 
denials  of  labor  certification  requests, 
labor  condition  applications,  and  labor 
attestations. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

Manual  and/or  computerized  files  are 
stored  in  the  national  office,  and  each  of 
the  ETA  Regional  Offices. 

retrievability: 

Records  are  maintained  on  all 
applications  for  alien  employment 
certification  labor  condition 
applications,  and  labor  attestations  filed 
by  case  niunber  and  employer  names. 
Partial  data  elements  from  each  case  file 
are  stored  on  the  computer  and  may  be 
accessed  by  employer  or  in  certain 
cases,  by  the  named  alien  beneficiary. 

SAFEGUARDS: 

Access  to  records  provided  only  to 
authorized  personnel.  The 
computerized  data  has  a  double  security 
access:  (1)  Initial  password  entry  to  the 
local  area  network;  and  (2)  restricted 
access  to  alien  certification  data  is  given 
only  to  those  employees  vrith  a  need  to 
know  the  data  in  performing  their 
official  duties. 


RETENTION  AND  DISPOSAL: 

Generally  retain  case  file  in  office  for 
two  years,  then  transfer  to  a  records 
center  for  destruction  after  three 
additional  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Division  of  Foreign  Labor 
Certifications,  U.S.  Office  of  Workforce 
Security,  ETA,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210, 
and  each  Regional  Administrator  or 
Associate  Regional  Administrator  of  the 
ETA  in  the  Regional  Offices. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system  can 
be  directed  to  the  System  Manager  listed 
above.  The  appropriate  addresses  for  the 
Regional  Offices  are  listed  under  the 
section  "Responsible  Officials" 
included  in  this  notice. 

RECORD  ACCESS  PROCEDURES: 

Individuals  can  request  access  to  any 
personal  record  by  mailing  a  request  to 
the  appropriate  System  Manager  listed 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wanting  to  contest  or 
amend  information  maintained  in  this 
system  should  direct  their  written 
request  to  the  appropriate  System 
Manager  listed  above.  The  request  to  , 
amend  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting, 
and  the  proposed  amendment  to  the 
information  sought. 

RECORD  SOURCE  CATEGORIES: 

Information  comes  from  labor 
certification  applications,  labor 
condition  applications,  and  labor 
attestations  completed  by  employers. 
Certain  information  is  furnished  by 
named  alien  beneficiaries  of  labor 
certification  applications,  State 
Employment  Security  agencies,  and  the 
resumes  and  applications  of  U.S. 
workers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/ETA;« 
SYSTEM  NAME: 

Job  Corps  Student  Pay,  Allotment  and 
Management  Information  System 
(SPAMIS). 

SECURfTY  classification: 

Unclassified. 

SYSTEM  location: 

Job  Corps  Data  Center  (JCDC), 
Building  5159,  205  6th  Street,  San 
Marcos,  Texas  78666  (and  Job  Corps 
Centers). 
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CATEGORIES  Of  INDtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Job  Corps  students  and  Job  Corps 
terminees. 

CATEOOMES  OF  RECORDS  M  THE  SYSTEM: 

Personal  infonnation  about  the 
student:  Pre-enrollment  status,  number 
of  months  enrolled  in  school,  home 
address,  family  status  and  income: 
characteristics,  such  as  age,  race/ethnic 
group,  sex;  siunmarization  of  basic 
education  and  vocational  training 
received  in  Job  Corps;  and  initial 
Placement  status  (entry  into 
employment,  school,  military  service,  or 
other  status)  after  separation  from  the 
Program. 

AUTHORTTY  TOR  MAINTENANCE  OF  THE  SYSTEM: 

Subtitle  C  of  Title  I  of  the  Workforce 
Investment  Act  of  1998.  29  U.S.C.  2882 
etseq. 

PURPOSE(S): 

These  records  are  maintained  to  pay 
students  and  track  student  academic 
and  vocational  outcomes  and 
achievements.  This  information  is  used 
for  reporting  center/contractor 
performance  that  includes  enrollment 
information,  performance  outcomes 
while  enrolled  and  placement 
information  after  separation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  when 
relevant,  necessary  and  appropriate: 

(1)  To  disclose  photographs  and 
student  identities  to  the  news  media  for 
the  purpose  of  promoting  the  merits  of 
the  program. 

(2)  To  disclose  information  of  a 
student's  academic  and  vocational 
achievement  and  general  biographical 
information,  to  placement  and  welfare 
agencies,  respective  employers,  school 
or  training  institutions  to  assist  in  the 
employment  of  a  student.  Categories  of 
users: 

(1)  Job  Corps  Center  staff  and 
operators/contractors; 

(2)  Outreach,  Admissions  and 
Placement  staff  and  contractors; 

(3)  Support  Contractors; 

(4)  Federal  staff  at  the  regional  and 
national  levels;  and 

Note:  Selective  Service  System  to  ensure 
that  males  over  18  years  of  age  are  registered. 

OtSCLOSURE  TO  CONSUMER  REPORTING 
AQENOCS: 

None. 


POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  disk  and  magnetic  tape. 

retrcvabnjty: 

Social  Security  Number  or  name  and 
center  enrolled. 

SAFEGUARDS: 

Access  to  files  is  limited  to  designated 
data  processing  staff  (programmers/ 
analysts)  and  is  restricted  by  User  ID 
and  Passwords.  Tape  backups  to  these 
files  are  temporarily  stored  in  a 
physically  secure  vault  in  a  secure 
building.  Later  these  backup  tape  files 
are  transferred  to  a  physically  secure  off 
site  climate  controlled  records  storage 
area. 

RETENTION  AND  DISPOSAL: 

During  enrollment,  the  official  record 
of  Job  Corps  students  is  maintained  in 
the  student  record  section  of  the  center 
of  enrollment.  The  official  record  copy 
of  these  documents  is  filed  in  the 
Terminated  Students  Record  folders, 
which  are  maintained  at  the  Job  Corps 
Center  where  a  student  was  enrolled  for 
at  least  three  (3)  but  no  more  than  four 
(4)  years  after  termination.  After  this, 
the  records  are  retired  to  the  Regional 
Federal  Records  Center  where  they  are 
kept  75  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS; 

Director,  Office  of  Job  Corps  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

NOTIFICATION  PROCEDURE: 

Letter  to  System  Manager  in 
accordance  with  29  CFR  Part  71,  giving 
the  following  information  about  the  Job 
Corps  student  or  terminee: 

Full  Name,  Social  Security  Number  (if 
available).  Job  Corps  center  at  which 
enrolled  (if  available),  dates  of 
enrollment  and  separation,  if  known. 

RECORD  ACCESS  PROCEDURES: 

Individuals  can  request  access  to  any 
record  pertaining  to  himself/herself  by 
mailing  a  request  to  the  System  Manager 
listed  above  under  "Notification 
Procedure." 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  this 
system  should  direct  their  written 
request  to  the  System  Manager  listed  in 
"Notification  Procedure"  above.  The 
request  to  amend  should  state  clearly 
and  concisely  what  information  is  being 
contested,  the  reasons  for  contesting. 


and  the  proposed  amendment  to  the 
iiiformation  sought.  Documentation 
should  be  provided  supporting  any 
requests  for  amending  records. 

RECORD  SOURCE  CATEGORIES: 

Job  Corps  students,  Outreach, 
Admissions  and  Placement  Contractors; 
Support  Contractors,  and  Job  Corps 
Centers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 

ofth^act: 
None. 

DOLyETA-15 

SYSTEM  NAME: 

DOL/ETA  Evaluation,  Research,  Pilot 
or  Demonstration  Contractors'  Project 
Files. 

SECURITY  classification: 

None. 

SYSTEM  location: 

Individual  contractors'  and 
subcontractors'  project  worksites  and 
the  Office  of  Policy  and  Research  (OPR), 
ETA. 

categories  of  individuals  covered  by  the 
system: 

Participants  in  programs  of  the  Job 
Training  Partnership  Act  (JTPA), 
Workforce  Investment  Act  (WIA)  and 
other  research,  pilot  or  demonstration 
projects. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  system  may  include 
characteristics  of  program  participants, 
description  of  program  activities, 
services  received  by  participants, 
program  outcomes  and  participant 
follow-up  information  obtained  after  the 
completion  of  the  program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Job  Training  Partnership  Act.  Title  IV; 
Workforce  Investment  Act  of  1998.  sees. 
156. 171.  and  172;  Social  Security  Act. 
sees.  441  and  908.  (29  U.S.C.  1731- 
1735;  29  U.S.C.  2856,  2916.  and  2917; 
and  42  U.S.C.  841  and  1108; 
respectively. 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
provide  necessary  information  for 
statutorily-required  and  other 
evaluations  of  Employment  and 
Training  Administration  (ETA) 
programs,  evaluations  of  ETA-sponsored 
pilot  and  demonstration  programs,  and 
other  statistical  and  research  studies  of 
employment  and  training  program  and 
policy  issues.  These  records  are  used 
solely  for  statistical  research  or 
evaluation  and  are  not  used  in  any  way 
for  making  any  determination  about  an 
identifiable  individual. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  may  be  disclosed  to  other 
Federal,  State  and  local  government 
agencies  in  order  to  facilitate  the 
collection  of  additional  Bata  necessary 
for  statistical  and  evaluation  purposes. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  magnetic 
tape  and  disks  by  the  U.S.  Bureau  of  the 
Census  and  various  contractors. 

REtRIEVABILITY:  * 

Records  are  retrieved  by  name  or 
social  security  number,  and  by  a  variety 
of  other  unique  identifiers  that  have 
been  created  for  a  specific  study. 

SAFEGUARDS: 

Records  are  maintained  on  secure 
computer  systems  and  can  only  be 
retrieved  with  the  proper  access  code. 

RETENTION  AND  DISPOSAL: 

Records  which  are  individually 
identified  are  retained  by  the 
contractors  for  one  to  five  years,  then 
the  identifiers  are  destroyed.  After  the 
conclusion  of  the  studies  the  records  are 
retired  to  the  Federal  Records  Center 
and  are  destroyed  after  being  retained 
by  the  Records  Center  for  20  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Office  of  Policy  and 
Research,  Employment  and  Training 
Administration,  Frances  Perkins 
Building,  200  Constitution  Ave.,  NW, 
Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the 
Administrator,  Office  of  Policy  and 
Research,  Employment  and  Training 
Administration,  Frances  Perkins 
Building,  200  Constitution  Ave..  NW. 
Washington.  DC  20210. 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  access  to  a  record 
should  contact  the  System  Manager 
indicated  in  the  notification  procedures 
section  above.  Individuals  requesting 
access  to  records  must  comply  with  the 
Department's  Privacy  Act  regulations  on 
verification  of  identity  and  access  to 
records. 

CONTESTING  RECORD  PROCEDURES: 

I  Individuals  wishing  to  request 
amendment  to  records  should  contact 


the  System  Manager  indicated  in  the 
notification  procedures  section. 

RECORD  SOURCE  CATEGORIES: 

Individual  participants,  and  Federal. 
State,  and  local  Government  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT:    , 

None. 
DOUETA-16 
SYSTEM  NAME: 

Employment  and  Training 
Administration  Investigatory  File. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Special  Program  Services  Unit, 
Employment  and  Traifting 
Administration,  Frances  Perkins 
Building.  200  Constitution  Ave.,  NW, 
Washington,  DC  20210,  and  each  of  the 
Employment  and  Training 
Administration  regional  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants,  contractors, 
subcontractors,  grantees,  members  of  the 
general  public,  ETA  employees,  who  are 
alleged  violators  of  ETA  laws  and 
regulations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  of  alleged  and  confirmed 
problems,  abuses  or  deficiencies  relative 
to  the  administration  of  programs  and 
operations  of  the  agency,  and  of  possible 
violations  of  Federal  law  whether  civil 
or  criminal;  reports  on  resolution  of 
criminal  or  conduct  violations,  and 
information  relating  to  investigations 
and  possible  violations  of  ETA 
administered  programs  and  projects; 
incident  reports,  hotline  complaints, 
and  investigative  memoranda. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Job  Training  Partnership 
Act  (JTPA)  (29  U.S.C.  1501  et  seq.); 
Workforce  Investment  Act,  29  U.S.C. 
2801  et  seq. 

PURPOSE(S): 

To  ensure  that  all  appropriate  records 
of  problems,  abuses  or  deficiencies 
relative  to  the  administration  of 
programs  and  operations  of  the  agency 
are  retained  and  are  available  to  agency. 
Departmental,  or  other  Federal  officials 
having  a  need  for  the  information  to 
support  actions  taken  based  on  the 
records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  records  and  information  in  this 
system  that  are  relevant  and  necessary 


may  be  used  to  disclose  pertinent 
information  to  states.  Workforce 
Investment  Boards,  and  other  DOL- 
funded  grantees  as  necessary  to  enforce 
ETA  rules  and  regulations;  and  other 
uses  noted  in  the  prefatory  statement. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Case  files  are  maintained  in  manual 
files  and  certain  information  from  those 
manual  files,  e.g.,  case  number,  names 
and  social  security  numbers,  description 
of  allegations,  etc.,  are  maintained  in  a 
computerized  format  on  the  local  area 
network. 

RETRIEVABILITY: 

The  manual  case  files  are  indexed  by 
case  number.  Automated  records  are 
retrieved  by  case  number,  casie  name,  or 
subject. 

SAFEGUARDS: 

Direct  access  to  the  manual  case  files 
is  restricted  to  authorized  staff  members 
with  a  need  to  know  the  information  in 
the  performance  of  their  official  duties 
and  responsibilities.  Automated  records 
can  be  accessed  only  through  use  of 
confidential  procedures  and  passwords 
by  authorized  staff. 

RETENTION  AND  DISPOSALf 

The  records  containing  information  or 
allegations  which  do  not  relate  to  a 
specific  investigation  are  retained  for  5 
years  after  the  case  is  closed,  and  are 
then  destroyed  by  shredding.  The 
records  containing  information  or 
allegations  that  do  result  in  a  specific 
investigation  are  placed  in  an  inactive 
file  when  the  case  is  closed  and 
destroyed,  by  shredding,  after  10  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Office  of  Financial  and 
Administrative  Management,  200 
Constitution  Ave.,  NW,  Washington.  DC 
20210;  and  each  Regional  Administrator 
or  Associate  Regional  Administrator  of 
the  ETA  in  the  regional  offices. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system  can 
be  directed  to:  System  Manager,  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  Office  of 
Financial  and  Administrative 
Management,  200  Constitution  Avenue, 
NW,  Washington,  DC  20210  or  to  the 
appropriate  ETA  Regional 
Administrator  or  Associate  Regional 
Administrator  in  the  regional  cities 
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listed  in  the  Appendix  to  this  notice. 
Such  inquiries  should  include  the  hill 
name  of  the  requester,  name  and 
address  of  the  organization,  service 
delivery  area,  and  the  ETA-administered 
program  or  project. 

RECORD  ACCESS  PROCEDURES: 

Individuals  can  request  access  to  any 
record  pertaining  to  himself/herself  by 
mailing  a  request  to  the  appropriate 
System  Manager  listed  aboyp  imder 
"Notification  Procedure."  Such 
inquiries  should  include  the  full  name 
of  the  requester,  name  and  address  of 
the  organization,  service  delivery  area, 
and  the  ETA-administered  program  or 
project. 

CONTESTMQ  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  this 
system  should  direct  their  written 
request,  containing  specific  details  of 
personal  and  professional  data 
indicated,  to  the  appropriate  System 
Manager  listed  in  "Notification 
Procedure"  above.  The  request  should 
state  clearly  and  concisely  what 
information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought. 

RECORD  SOURCE  CATEOORKS: 

Individuals,  program  sponsors, 
contractors,  grantees,  complainants, 
witnesses.  Office  of  the  Inspector 
General  and  other  Federal,  State  and 
local  government  records. 

SYSTEMS  tmyiED  FDOM  CERTAM  PROVHIONS 
OF  THE  ACT: 

In  accordance  wdth  5  U.S.C. 
552a(k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G). 
(H).  and  (I);  and  (f)  of  5  U.S.C.  552a. 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  imder  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 


DOUETA-20 
SYSTEM  name: 

Federal  Bonding  Program,  Bondee 
Certification  Files. 

SECURITY  classification: 

None. 

system  location: 

Punch  Card  Processing  Co.,  6875  New 
Hampshire  Ave.,  Takoma  Park,  MD. 
20012,  and  the  McLaughlin  Co.,  Suite 
514,  2000  L  St.,  NW,  Washington.  DC 
20038.  , 

CATEGORCS  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

State  Employment  Service  applicants 
who  are  eligible  and  need  bonding  to  get 
a  job. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  (name,  SSN,  employer 
name),  employment  data  (EOT  and  SIC 
codes),  employer  data  (address,  city. 
State,  ZIP  code),  amount  of  bond 
(expressed  in  $500  units),  cost  of  bond 
(expressed  in  units),  effective  date  of 
bond,  and  termination  date  of  bond. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Job  Training  Partnership  Act,  Title  IV, 
Part  D  (29  U.S.C.  1731-1735);  and  the 
Workforce  Investment  Act  of 
1998(WIA)(29  U.S.C.  2801  et  seq.). 

PURPOSE(S): 

The  purpose  of  these  records  is  to 
provide  information  to  the  DOL  project 
officer  on  the  activities  of  the  contracted 
project — the  Federal  Bonding  Program. 
These  records  are  used  solely  for 
statistical  information  and  not  used  in 
any  way  for  making  any  determination 
about  an  identifiable  individual. 

ROUTME  USES  OF  RECORDS  MAaiTAMED  M  THE 
SYSTEM,  VICLUOMQ  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

D6CL0SURE  TO  CONSUMER  REPORTWQ 
AGENCIES: 

None. 

POUOES  AND  PRACTICES  FOR  STORVIG, 
RETTKVING,  ACCESSING,  RETAMNG,  AND 
OSPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Disk  Operated  System  (DOS)  and 
printout. 

RETRKVABIUTY: 

Retrieved  by  assigned  bond  number. 

SAFEGUARDS: 

Locked  in  cabinets  in  offices  of 
Federal,  State,  and  private  buildings. 


RETENTION  AND  DSPOSAL: 

States  and  regions  dispose  of  data  3 
years  and  older;  The  Punch  Card 
Processing  Co.  keeps  master  DOS  of  all 
bondees  prior  to  1980. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Office  of  Policy 
Research,  Frances  Perkins  Building,  200 
Constitution  Ave.  NW,  Washington,  DC 
20210. 

NOTIFICATION  PROCEDURE: 

Address  inquiry  to  the  System 
Manager  at  200  Constitution  Ave.,  NW, 
Washington,  DC,  20210  as  indicated 
above. 

RECORD  ACCESS  PROCEDURES: 

Individuals  can  request  access  to  any 
record  pertaining  to  himself/herself  by 
mailing  a  request  to  the  System  Manager 
listed  above  under  "Notification 
Procedure." 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  contest  or 
amend  information  maintained  in  this 
system  should  direct  their  written 
request  to  the  System  Manager  at  the 
address  shown  in  "Notification 
Procedure"  above.  The  request  to  amend 
or  contest  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting, 
and  the  proposed  amendment  to  the 
information  sought. 

RECORD  SOURCE  CATEGORIES: 

State  Job  Service  files,  applicants  for 
the  bond  and  bonded  employee's 
employer. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 

oftheact: 
None. 

DOUETA-22 

SYSTEM  NAME: 

ETA  Employee  Conduct    . 
Investigations. 

SECunmr  CLASsncATKM: 
None. 

SYSTEM  location: 

Offices  in  the  Employment  and 
Trainiog  Administration  at  the  National 
Office  and  in  each  of  the  regional 
offices. 

CATEGOflCS  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

ETA  employee(8)  against  whom  any 
allegation  of  misconduct,  illegal  acts, 
conflicts  of  interests,  etc..  has  been 
made. 

CATEGORCS  OF  RECORDS  M  THE  SYSTEM: 

Name,  organization  and  other 
information  relating  to  the  individual 
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involved;  investigative  report(s). 
including  interviews  and  other  data 
gathered. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  7301,  and  Executive 
Oder  11222. 

PURPOSE(S): 

To  ensure  that  all  appropriate  records 
of  problems,  misconduct,  illegal  acts, 
confficts  of  interest,  etc.,  are  maintained 
to  document  actions  taken  in  each  case. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  the  prefatory  routine 
uses. 

D6CL0SURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Case  files  are  maintained  in  manual 
files  and  certain  information  from  those 
manual  files,  e.g.,  case  number,  names 
and  social  security  numbers,  description 
of  allegations,  etc.,  are  maintained  in  a 
computerized  format  on  the  local  area 
network. 

retrievabujty: 

The  manual  case  files  are  indexed  by 
name  and  case  number.  Automated 
records  are  retrieved  by  case  number, 
case  name,  or  subject. 

SAFEGUARDS: 

Direct  access  to  the  manual  case  files 
is  restricted  to  authorized  staff  members 
with  a  need  to  know  the  information  in 
the  performance  of  their  official  duties 
and  responsibilities.  Automated  records 
can  be  accessed  only  through  use  of 
confidential  procedures  and  passwords 
by  authorized  staff. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  four  years 
following  the  date  either:  (a)  They  are 
referred  to  the  OIG;  (b)  they  are 
transferred  to  OPM/GOVT-3  Records  of 
Adverse  Actions  and  Actions  Based  on 
Unacceptable  Performance;  or  (c)  it  is 
determined  that  the  allegation  was 
without  sufficient  merit  to  warrant 
further  action,  after  which  they  are 
destroyed  by  shredding. 

!YSTEM  MANAGER(S)  AND  ADDRESS: 
Administrator.  Office  of  Financial  and 
administrative  Management,  200 
Constitution  Ave..  NW,  Washington,  DC 
20210.  and  each  Regional  Administrator 
ot.  Associate  Regional  Administrator  in 
the  Employment  and  Training 
Administration  regional  offices. 


NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system  can 
be  directed  to  the  Administrator,  Office 
of  Financial  and  Administrative 
Management,  at  the  address  listed  above 
under  "System  Manager(s)  and 
Address",  or  to  the  appropriate  Regional 
Administrator  or  Associate  Regional 
Administrator  listed  under  Responsible 
Officials  contained  at  the  end  of  these 
notices.  Such  inquiries  should  include 
full  name,  agency,  organization,  and 
office  component  of  the  requester. 

RECORD  ACCESS  PROCEDURES: 

Individuals  can  request  access  to  any 
record  pertaining  to  himself/herself  by 
mailing  a  request  to  the  System  Manager 
listed  above  imder  "Notification 
Procedure."  Such  inquiries  should 
include  full  nairie,  agency,  organization, 
and  office  component  of  the  requester. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wanting  to  contest  or 
amend  information  maintained  in  this 
system  should  direct  their  written 
request,  containing  the  data  elements 
listed  above,  to  the  System  Manager 
listed  above  in  "Notification 
Procedure."  The  request  to  amend 
should  state  clearly  and  concisely  what 
information  is  being  contested,  the 
reasons  for  contesting,  and  the  proposed 
amendment  to  the  information  sought. 

RECORD  SOURCE  CATEGORIES:     * 

Individuals,  hotiine  complaints 
through  the  Office  of  the  Inspector 
General's  hotline;  hotline  complaints 
through  the  General  Accounting  Office's 
hotline  system;  incident  reports 
submitted  by  employees;  investigative 
reports  and  interviews. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

In  accordance  with  5  U.S.C. 
552a(k)(2).  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G), 
(H).  and  (I);  and  (f)  of  5  U.S.C.  552a. 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the.  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975.  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 


DOUETA-24 

SYSTEM  NAME: 

Contracting  and  Grant  Officer  Files. 

SECURITY  classification: 

None. 

SYSTEM  location: 

Employment  and  Training 
Administration,  Office  of  Grants  and 
Contracts  Management,  Office  of 
Financial  and  Administrative  Services, 
and  Assistant  Secretary  for 
Administration  and  Management, 
Division  of  Federal  Assistance  and 
Contract  Services,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

categories  of  individuals  covered  by  the 
system: 

Present  and  former  contracting  and 
grant  officers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  job 
title  and  grade,  qualifications,  training 
and  experience,  request  for  appointment 
as  Contracting/Grant  Officer, 
Certification  of  Appointment,  copy  of 
Certificate  of  Appointment,  and  other 
correspondence  and  documents  relating 
to  the  individual's^ualifications 
therefor. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

'    40  U.S.C.  486;  Department  of  Labor 
Acquisition  Regulations  2901.6; 
Department  of  Labor  Manual  Series  2- 
800. 

PURPOSE(S): 

To  ascertain  an  individual's 
qualifications  to  be  appointed  as  a 
contracting/grant  officer;  to  determine  if 
limitations  on  procurement  authority 
are  appropriate;  to  complete  Certificate 
of  Appointment. 

ROUTINE  USES  OF  RECORD  MAINTAINED  IN  THE 
SYSTEMS,  INCLUDING  CATEGORIES  AND  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

A.  Disclosure  to  Office  of  Government 
Ethics: 

A  record  from  a  system  of  records 
may  be  disclosed,  as  a  routine  use,  to 
the  Office  of  Government  Ethics  for  any 
purposes  consistent  with  that  office's 
mission,  including  the  compilation  of 
statistical  data. 

B.  Disclosure  to  a  Board  of  Contract 
Appeals,  GAO  or  any  other  entity 
hearing  a  contractor's  protest  or  dispute: 

A  record  from  a  system  of  records 
may  be  disclosed,  as  a  routine  use,  to 
the  United  States  General  Accounting 
Office,  to  a  Board  of  Contract  Appeals, 
or  the  Claims  Court  in  bid  protest  cases 
or  contract  dispute  cases  involving 
procurement. 
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nSCLOSUKE  TO  CONSUMER  REP0RT1NQ 
AGENOES: 

None. 

POUOES  FOR  STORMG,  RETREVING,  ACCESSING, 
RETAMMQ,  AND  DISPOSING  OF  RECORDS  IN  THE 
SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrcvabhjty: 

Filed  by  Contracting/Grant  Officer 
Number  and  Name. 

safeguards: 

Records  are  maintained  in  a  secured, 
locked  file  cabinet  accessible  to  the 
authorized  personnel  having  need  for 
the  information  in  the  performance  of 
their  duties. 

HtimilON  AND  disposal: 

All  documents  relating  to  and 
reflecting  the  designation  of 
Contracting/Grant  Officers  and 
terminations  of  such  designations,  are 
destroyed  6  years  after  termination  of 
appointment. 

system  manager(s)  and  address: 

Ghief,  Division  of  Federal  Assistance. 
U.S.  Department  of  Labor,  ETA,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

notvkation  procedure: 

Requests  for  information  may  be 
directed  to  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  System  Manager.  Written 
requests  should  contain  the  full  name, 
current  address  and  telephone  nimiber 
of  the  individual. 

CONTESTWG  RECORD  PROCEDURES: 

Documentation  should  be  provided 
supporting  any  requests  for  amending 
records. 

RECORD  SOURCE  CATEQORCS: 

The  contract/grant  officer's 
Certification  of  Appointment  and 
background  information  on  education, 
SF-171,  and  specific  information  on 
procurement  authorities  delegated. 

SYSTBfB  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

None.  . 

D0UETA-2S 
SYSTEM  name: 

DOiyETA  Evaluation  Research 
Projects  of  the  Unemployment 
Compensation  System. 

SECURITY  CLASSmCATMN: 

Nona 


SYSTEM  LOCATION: 

Either  in  ETA  or  at  an  individual 
contractor's  worksite. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  employer  or  employee  covered 
under  a  State  imemployment 
compensation  law. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  Claimant 
(Employee)  records,  Employer 
contribution  records,  and  Employee 
wage  records. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Social  Security  Act.  Sections 
303(a)(1),  303(a)(6).  and  906.  (42  U.S.C. 
503(a)(1).  503(a)(6),  902. 1106);  5  U.S.C. 
8506(b). 


retvuned  to  the  State  from  which  they 
were  obtained,  or  maintained  by  ETA 
without  potentially  identifying 
information. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Administrator,  Office  of  Workforce 
Security  (OWS).  Employment  and 
Training  Administration.  Frances 
Perkins  Building.  200  Constitution 
Avenue,  NW.  Washington.  DC  20210. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the 
Administrator.  Office  of  Workforce 
Security.  Employment  and  Training 
Administration.  Frances  Perkins 
Building,  200  Constitution  Avenue.  NW, 
Washington.  DC  20210. 


PURPOSE(S): 

These  records  are  used  for  researching 
and  evaluating  the  unemployment 
compensation  and  other  programs  for 
which  ETA  is  responsible  and  are  not 
used  for  any  purpose  other  than  that 
specified  under  agreement  with  the 
State  from  which  the  records  were 
obtained.  These  records  are  not  used  in 
any  way  for  making  emy  determination 
affecting  an  identifiable  individual's 
entitlement  to  unemployment 
compensation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USE: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

D6CL0SURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  magnetic 
tape  and  disks  by  ETA  and  various 
contractors. 

retrievabiuty: 

Records  may  be  retrieved  by 
individual  identifiers;  specifically,  by 
name,  social  security  account  number, 
or  employer  identification  number. 

SAFEGUARDS: 

Records  are  maintained  on  secure 
computer  systems  and  can  only  be 
retrieved  with  the  proper  access  code. 

RETENTION  AND  DttPOSAL: 

Records  are  retained  by  ETA  or  its 
contractor  until  the  end  of  each  project. 
At  the  conclusion  of  each  project,  the 
records  obtained  &x)m  the  State  are 


RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  access  to  a  record 
should  contact  the  office  indicated  in 
the  notification  procedure  section. 
Individuals  requesting  access  to  records 
must  comply  with  the  Privacy  Act 
regulations  on  verification  of  identity 
and  access  to  records. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  to  records  should  contact 
the  office  indicated  in  the  notification 
procedures  section. 

RECORD  SOURCE  CATEGORIES: 

State  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUETA-26 
SYSTEM  NAME: 

Standardized  Program  Information 
Report  (SPIR). 

SECURITY  CLASSmCATION: 

None. 

SYSTEM  location: 

Database  management  contractor's 
work  site. 

categories  of  individuals  covered  by  the 
system: 

Terminees  from  Titles  UA  (including 
Older  Workers  Set-aside),  DC.  and  III  of 
the  Job  Training  Partnership  Act  (JTPA); 
and  enroUees  who  have  completed 
programs/services  imder  the  Workforce 
Investment  Act  of  1998.  Title  I  (29 
U.S.C.  2801  et  seq.). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  system  include  the 
Social  Security  number  and  various 
characteristics  of  each  participant,  the . 
description  of  program  activities  and 
services  they  received,  and  program 
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outcome  and  participant  follow-up 
information  obtained  after  completion 
of  the  program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

JTPA  Section  165(c)(2)(29  U.S.C. 
1575(c)(2));  and  the  Workforce 
Investment  Act  of  (29  U.S.C.  2801  et 
seq.). 

PURPOSE(S): 

To  maintain  a  management 
information  system  designed  to 
facilitate  the  uniform  compilation  and 
analysis  of  programmatic  data  necessary 
for  reporting,  monitoring  and  evaluation 
purposes.  These  records  are  not  used  for 
making  determinations  about 
identifiable  individuals. 

The  system  will: 

(1)  Generate  statistical  reports  that 
will  present  detailed  information  on  the 
characteristics  of  program  participants, 
program  activities  and  outcomes.  These 
data  will  be  reported  at  the  national, 
state  and  local  levels;  and  will  allow  the 
Department  to  respond  to  a  variety  of 
requests  for  specific  information 
regarding  the  scope  of  services  and  the 
nature  of  employment  that  JTPA  is 
providing  to  its  clients. 

(2)  Provide  information  that  will 
enable  the  Department  to  evaluate  the 
program  at  different  levels  (nationally, 
or  at  a  regional,  State  or  local  level)  and 
to  provide  feedback  to  States  arid 
localities  on  such  evaluations. 

(3)  Provide  a  suitable  national 
database  to  enable  the  Department  to 
provide  technical  guidance  to  local 
programs  in  establishing  performance 
goals  for  their  service  providers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  to  State  and  local  JTPA 
organizations  those  records  that  are 
relevant  and  necessary  to  allow  for 
comparative  self-analysis  of  their 
programs'  performance. 

Disclosing  to  researchers  and  public 
interest  groups  those  records  that  are 
relevant  and  necessary  to  evaluate  the 
effectiveness  of  the  overall  program  and 
its  various  training  components  in 
serving  different  subgroups  of  the 
eligible  population. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 


policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  maintained  on  magnetic 
tape  and  disks  at  the  database 
management  contractor's  work  site. 


retrievability: 

Primarily  by  name  or  participant 
characteristic.  Occasionally  by  Social 
Security  Niunber. 

SAFEGUARDS: 

Records  are  maintained  on  a  secure 
computer  system  and  can  only  be 
retrieved  with  the  proper  access  code. 
Public  access  files  and  files  used  for 
analysis  outside  the  database  manager's 
computer  system  will  be  purged  of 
participant  identifiers  and  records  will 
be  sufficiently  aggregated  to  prevent 
identification  of  any  individual. 

RETENTION  AND  DISPOSAL: 

Data  files  will  be  retained 
indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Office  of  Workforce 
Security.  Employment  and  Training 
Administration.  200  Constitution 
Avenue,  NW.  Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the 
Administrator,  Office  of  Workforce 
Security,  Employment  and  Training 
Administration.  200  Constitution 
Avenue.  NW.  Washington.  DC  20210. 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  assess  to  a  record 
should  contact  the  office  indicated  in 
the  notification  procedure  above. 
Individuals  requesting  access  to  records 
must  comply  with  the  Department  of 
Labor's  Privacy  Act  regulations  on 
verification  of  identity  and  access  to 
records. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  to  records  should  contact 
the  office  indicated  in  the  notification 
procedures  section. 

RECORD  SOURCE  CATEGORIES: 

Individual  participant,  State  and  local 
JTPA  program  offices. 

SYSTEMS  EXEMPT  FROM  CERTAIN  PROVISIONS  OF 
THE  ACT: 

None. 
DOL/ETA-27 
SYSTEM  name: 

Youth  Opportunity  Grant  Program 
Information  Files. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Database  management  contractor's 
work  site. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Enrollees  in  Youth  Opportxmity  Grant 
programs  funded  imder  Section  169  of 
the  Workforce  Investment  Act  of  1998 
(WL\)  (29  U.S.C.  2914). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  system  include  the 
Social  Security  number  and  various 
characteristics  of  each  participant,  the 
description  of  program  activities  and 
services  they  received,  and  program 
outcome  and  participant  follow-up 
information  obtained  after  completion 
of  the  program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Workforce  Investment  Act  of 
1998  (29  U.S.C.  2801  et  seq.) 

PURPOSE(S): 

To  maintain  a  management 
information  system  designed  to 
facilitate  the  uniform  compilation  and 
analysis  of  programmatic  data  necessary 
for  reporting,  monitoring  and  evaluation 
purposes.  These  records  are  not  used  for 
making  determinations  about 
identifiable  individuals. 

The  system  will: 

(1)  Generate  statistical  reports  that 
will  present  detailed  information  on  the 
aggregate  characteristics  of  program 
participants,  program  activities  and 
outcomes.  These  data  will  be  reported  at 
the  national  and  grantee  levels;  and  will 
allow  the  Department  to  respond  to  a 
variety  of  requests  for  specific 
information  regarding  the  scope  of 
services  and  the  nature  of  employment 
that  Youth  Opportunity  Grants  are 
providing  to  their  em-oUees. 

(2)  Provide  information  that  will 

.  enable  the  Department  to  monitor  the 
program  at  different  levels  (nationally, 
or  at  the  grantee  level)  and  to  provide 
feedback  to  localities  on  their  progress 
in  implementing  their  grants. 

(3)  Provide  a  suitable  national 
database  to  enable  the  Department  to 
provide  technical  guidance  to  local 
programs  in  establishing  performance 
goals  for  their  service  providers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosing  to  Youth  Opportunity 
Grantees  those  records  that  are  relevant 
and  necessary  to  allow  for  comparative 
self-analysis  of  their  programs' 
performemce. 

Disclosure  to  researchers  and  public 
interest  groups  those  records  that  are 
relevant  and  necessary  to  evaluate  the 
effectiveness  of  the  overall  program  and 
its  various  training  components  in 
serving  different  subgroups  of  the 
eligible  population. 
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nSCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable. 

POtXIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING.  ACCESSMG  .  RETAWINO,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  magnetic 
tape  and  disks  at  the  database 
management  contractor's  work  site. 

RETRtEVAamTY: 

Primarily  by  participant 
characteristics;  Social  Security  Number, 
and  geographic  site  codes. 

SAFEGUARDS: 

Records  are  maintained  on  a  secure 
computer  system  and  can  only  be 
retrieved  with  the  proper  access  code. 
Public  access  files  and  files  used  for 
analysis  outside  the  database  manager's 
computer  system  will  be  purged  of 
participant  identifiers.  Published  tables 
will  be  sufficiently  aggregated  to 
prevent  identification  of  any  individual. 

RETENTION  AND  OISPOSAI.: 

Data  files  will  be  retained 
indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Office  of  Youth 
Services,  Employment  and  Training 
Administration,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

NOTVICATION  PflOCEOURC: 

Address  inquiries  to  the 
Administrator,  Office  of  Youth  Services, 
Employment  and  Training 
Administration,  200  Constitution 
Avenue,  NW.  Washington.  DC  20210. 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  assess  to 
information  contained  in  this  system 
should  contact  the  office  indicated  in 
the  notification  procedure  above. 
Individuals  requesting  access  to  files 
must  comply  with  the  Department  of 
Labor's  Privacy  Act  regulations  on 
verification  of  identity  and  access  to 
records. 

CONTESTMG  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  to  records  should  contact 
the  office  indicated  in  the  notification 
procedures  section. 

RECORD  SOURCE  CATEGORIES: 

Individual  participant.  Youth 
Opportunity  Grantees. 

SYSTEMS  EXEMPT  FROM  CERTAM  PROVISIONS  OF 
THE  ACT: 

None. 


OOL/OIG-1 


SYSTEM  NAME: 

Investigative  Files.  Case  Tracking 
System.  Analysis.  Complaints, 
Inspections,  and  Evaluation  Files. 
USDOL/OIG. 

SECURITY  classification: 

Not  applicable. 

SYSTEM  location: 

Office  of  Inspector  General,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.  Washington,  DC  20210 
and  in  the  OIG  regional  and  field 
offices. 

CATEGORIES  OF  IN0IV10UALS  COVERED  BY  THE 
SYSTEM: 

E)OL  employees,  applicants, 
contractors,  subcontractors,  grantees, 
subgrantees,  claimants,  complainants, 
individuals  threatening  DOL  employees 
or  the  Secretary  of  Labor,  alleged 
violators  of  Labor  laws  and  regulations, 
union  officers,  trustees,  employers, 
individuals  investigated  and 
interviewed,  and  individuals  filing 
claims  for  entitlement  or  benefits  under 
laws  administered  by  the  Department  of 
Labor,  individuals  providing  medical 
and  other  services  to  OWCP.  employees 
of  insurance  companies  and  of  medical 
and  other  services  provided  to  OWCP. 
and  other  persons  suspected  of 
violations  of  law  and  related 
administrative,  civil  and  criminal 
provisions. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  system  contains  records  related  to 
administrative,  civil  and  criminal^ 
investigations,  complaints,  inspections, 
and  evaluations  which  include: 
Statements  and  other  information  from 
subjects,  targets,  witnesses  and 
complainants;  material  from 
governmental  investigatory  or  law 
enforcement  organizations  (federal, 
state,  local  or  international)  and 
intelligence  information;  information  of 
criminal,  civil  or  administrative 
referrals  and/or  results  of  investigations; 
investigative  notes  and  investigative 
reports;  summary  information  for 
indexing  and  cross  referencing;  reports 
and  associated  materials  filed  with  DOL 
or  other  government  agencies  from,  for 
example,  medical  providers,  grantees, 
contractors,  employers  or  insurance 
companies;  other  evidence  and 
background  material  existing  in  any 
form  (i.e.  audio  or  video  tape, 
photographs,  computer  tapes,  disks  or 
compact  disks). 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  App.  3  (IG  Act);  5  U.S.C. 
8101  et  seq.  (FECA):  Health  Insurance 


Portability  and  Accountability  Act.  Pub. 
L.  104-191;  5  U.S.C.  8401  et  seq. 
(FERSA);  8  U.S.C.  1101  et  seq.  (IRCA); 
18  U.S.C.  874  (Anti  Kickback  Act);  29 
U.S.C.  49  et  seq.  (Wagner-Peyser  Act); 
29  U.S.C.  101  et  seq.  (LMRA);  29  U.S.C. 
201  et  seq.  (FLSA);  29  U.S.C.  401  et  seq. 
(LMRDA);  29  U.S.C.  651  et  seq.  (OSHA); 

29  U.S.C.  793  et  seq.  (Rehabilitation 
Act);  29  U.S.C.  1001  et  seq.  (ERISA);  29 
U.S.C.  1501  et  seq.  (JTPA);  29  U.S.C. 
2801  et  seq.  (Workforce  Investment  Act 
of  1998);  30  U.S.C.  801  et  seq.  (MSHA); 

30  U.S.C.  901  et  seq.  Black  Lung);  31 
U.S.C.  3701  et  seq.  (False  Claims  Act); 

31  U.S.C.  3801  et  sdq.  (Program  Fraud 
Civil  Remedies  Act);  33  U.S.C.  901  et 
seq.  (Longshore  Compensation  Act  and 
extension);  40  U.S.C.  276a5  (Davis 
Bacon);  40  U.S.C.  276c  (Copeland  Act); 
41  U.S.C.  35  et  seq.  (Walsh-Healey);  41 
U.S.C.  351  et  seq.  (Service  Contract  Act); 
Title  18,  United  States  Code  (Criminal 
Code);  and  Secretary's  Order  2-90. 
dated  January  31.. 1990  concerning  the 
authorization  and  organization  of  the 
Office  of  Inspector  General  in  the 
Department  of  Labor. 


PURPOSE<S): 

This  system  is  established  and 
maintained  to  fulfill  the  purposes  of  the 
Inspector  General  Act  of  1978  and  to 
fulfill  the  responsibilities  assigned  by 
that  Act  concerning  investigative 
activities  and  the  complaints  and  other 
information  &t)m  which  investigations, 
inspections,  and  evaluations  develop. 
The  OIG  initiates  investigations  and 
evaluations  of  individuals,  inspections 
and  evaluations  of  entities  and 
programs,  maintains  information 
received  and  developed  in  this  system 
during  the  time  the  investigation. 
inspection  or  evaluation  is  performed, 
and  after  each  investigation,  inspection 
or  evaluation  is  completed.  This  system 
is  the  repository  of  all  information 
developed  during  the  course  of 
investigations,  inspections,  and 
evaluations.  OIG  also  receives  many 
complaints  via  its  Hotline  and  other 
sources.  These  complaints  are  reviewed 
for  investigative  merit  and  can  be 
referred  for  a  full  investigation,  for 
program  agency  action,  or  no  action. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Referral  to  federal,  state,  local  and 
foreign  investigative  and/or  prosecutive 
authorities.  A  record  bom  a  system  of 
records,  which  indicates  either  by  itself 
or  in  combination  with  other 
information  within  the  agency's 
possession,  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  administrative  and  whether  arising 
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by  general  statute  or  particular  program 
statute,  or  by  regulation,  rule  or  order 
issued  pursuant  thereto,  may  be 
disclosed  as  a  routine  use.  to  the- 
appropriate  federal,  foreign,  state  or 
local  agency  or  professional 
organization  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  or 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

B.  Introduction  to  a  grand  jury.  A 
record  from  a  system  of  records  may  be 
disclosed,  as  a  routine  use,  to  a  grand 
jury  agent  pursuant  either  to  a  federal  or 
state  grand  jury  subpoena  or  to  a 
prosecution  request  that  such  record  be 
released  for  the  purpose  of  its 
introduction  to  a  grand  jury. 

C.  Referral  to  federal,  state,  local  or 
professional  licensing  boards.  A  record 
from  a  system  of  records  may  be 
disclosed,  as  a  routine  use.  to  any 
governmental,  professional  or  licensing 
authority  when  such  record  reflects  on 
qualifications,  either  moral,  educational 
or  vocational,  of  an  individual  seeking 
to  be  licensed  or  to  maintain  a  license. 

D.  Disclosure  to  contractor,  grantee  or 
other  direct  or  indirect  recipient  of 
federal  funds  to  allow  such  entity  to 
effect  corrective  action  in  the  agency's 
best  interest.  A  record  from  a  system  of 
records  may  be  disclosed,  as  a  routine 
use.  to  any  direct  or  indirect  recipient 
of  federal  funds  where  such  record 
reflects  inadequacies  with  a  recipient's 
personnel,  and  disclosure  of  the  record 
is  made  to  permit  a  recipient  to  take 
corrective  action  beneficial  to  the 
Government. 

E.  Disclosure  to  any  source,  either 
private  or  governmental,  to  the  extent 
necessary  to  solicit  information  relevant 
to  any  investigation,  audit,  or 
evaluation.  A  record  from  a  system  of 
records  may  be  disclosed,  as  a  routine 
use.  to  any  source,  either  private  or 
governmental,  to  the  extent  necessary  to 
secure  from  such  source  information 
relevant  to  and  sought  in  furtherance  of 
an  investigation,  audit,  or  evaluation. 

F.  Disclosure  to  any  domestic  or 
foreign  governmental  agencies  for 
personnel  or  other  action.  A  record  from 
a  system  of  records  may  be  disclosed,  as 
a  routine  use.  to  a  federal,  state,  local, 
foreign  or  international  agency,  for  their 
^ise  in  connection  vrith  such  entity's 
Assignment,  hiring  or  retention  of  an 
individual,  issuance  of  a  security 
clearance,  reporting  of  an  investigation 
of  an  individual,  letting  of  a  contract  or 
issuance  of  a  license,  grant  or  other 
benefit,  to  the  extent  tihat  the 


information  is  relevant  and  necessary  to 
such  agency's  decision  on  the  matter. 
G.  Disclosure  to  a  board  of  contract 
appeals,  GAO  or  any  other  entity 
hearing  a  contractor  protest  or  dispute. 
A  record  from  a  system  of  records  may 
be  disclosed,  as  a  routine  use,  to  the 
United  States  General  Accounting 
Office,  to  a  board  of  contract  appeals,  or 
to  the  Court  of  Federal  Claims  in  bid 
protest  cases  or  contract  dispute  cases 
involving  procurement. 

H.  Disclosure  to  domestic  or  foreign 
governmental  law  enforcement  agency 
in  order  to  obtain  information  relevant 
to  an  OIG  or  DOL  decision.  A  record 
from  a  system  of  records  may  be 
disclosed,  as  a  routine  use.  to  a 
domestic  or  foreign  governmental 
agency  maintaining  civil,  criminal  or 
other  relevant  information,  in  order  to 
obtain  information  relevant  to  an  OIG  or 
DOL  decision  concerning  the 
assignment,  hiring,  or  retention  of  an 
individual,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit,  or  which  may  be  relevant  to  an 
OIG  or  DOL  investigation,  audit,  or 
evaluation. 

I.  Disclosure  to  0MB  or  DOJ  regarding 
Freedom  of  Information  Act  and  Privacy 
Act  advice.  Information  from  a  system 
of  records  may  be  disclosed,  as  a  routine 
use,  to  the  Office  of  Management  and 
Budget  or  the  Department  of  Justice  in 
order  to  obtain  advice  regarding 
statutory  and  other  requirements  under 
the  Freedom  of  Information  Act  or 
Privacy  Act. 

J.  Disclosure  pursuant  to  the  receipt  of 
a  valid  subpoena.  A  record  from  a 
system  of  records  may  be  disclosed,  as 
a  routine  use.  in  response  to  a  facially 
valid  subpoena  for  the  record. 
Disclosure  may  also  be  made  when  a 
subpoena  or  order  is  signed  by  a  judge 
from  a  court  of  competent  jurisdiction. 
K.  Disclosure  to  Treasury  and  DOJ  in 
pursuance  of  an  ex  parte  coiul  order  to 
obtain  taxpayer  information  fit)m  the 
IRS.  A  record  from  a  system  of  records 
may  be  disclosed,  as  a  routine  use,  to 
the  Department  of  Treasury  and  the 
Department  of  Justice  when  the  OIG 
seeks  an  ex  parte  court  order  to  obtain 
taxpayer  information  frtjm  the  Internal 
Revenue  Service. 

L.  Disclosure  to  a  consumer  reporting 
agency  in  order  to  obtain  relevant 
investigatory  information.  A  record  from 
a  system  of  records  may  be  disclosed,  as 
a  routine  use.  to  a  "consiuner  reporting 
agency"  as  that  term  is  defined  in  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  and  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)),  for  the  purposes  of 


obtaining  information  in  the  course  of 
an  investigation,  audit,  or  evaluations. 

M.  Disclosure  in  accordance  with 
computer  matching  guidelines.  A  record 
may  be  disclosed  to  a  federal,  state,  or 
local  agency  for  use  in  computer 
matching  programs  to  prevent  and 
detect  fraud  and  abuse  in  benefit 
programs  administered  by  those 
agencies,  to  support  civil  and  criminal  • 
law  enforcement  activities  of  those 
agencies  and  their  components,  and  to 
collect  debts  and  overpayments  owed  to 
the  agencies  and  their  components.  This 
routine  use  does  not  provide 
unrestricted  access  to  records  for  such 
law  enforcement  and  related  anti-fraud 
activities;  each  request  for  disclosure 
will  be  considered  in  light  of  the 
applicable  legal  and  administrative 
requirements  for  the  performance  of  a 
computer  matching  program  or 
procedure. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DiSPOSlNG  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

The  information  is  maintained  in  a 
variety  of  mediiuns  including  paper,    . 
magnetic  tapes  or  discs,  and  optical 
digital  data  discs.  The  records  are 
maintained  in  limited  access  areas 
during  duty  hours  and  in  locked  offices 
at  all  other  times. 

RETRIEVABILlfY: 

The  written  case  records  are  indexed 
by  case  nuinber.  Automated  records  are 
retrieved  by  case  nimiber.  case  name, 
subject,  cross  referenced  item  or.  batch 
retrieval  applications. 

SAFEGUARDS: 

Direct  access  is  restricted  to 
authorized  staff  members  of  the  OIG, 
their  attorneys,  or  contractor  employees 
on  a  need-to-know  basis.  Automated 
records  can  be  accessed  only  through 
use  of  confidential  procedures  and 
passwords. 

RETENTION  AND  DISPOSAL: 

Closed  files  relating  to  a  specffic 
investigation  are  destroyed  after  ten 
years.  Closed  files  containing 
information  of  an  investigative  nature 
but  not  relating  to  a  specific 
investigation  are  destroyed  after  five 
years.  Closed  inspection  and  evaluation 
case  files  are  destroyed  after  five  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for  =• 
Investigations  and  the  Assistant 
Inspector  General  for  Communications, 
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Inspections,  and  Evaluations,  Office  of 
Inspector  General,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

NomcATiON  procedure: 

Inquiries  concerning  this  system  of 
reconls  can  be  directed  to:  Disclosure 
Officer,  Office  of  Inspector  General,  U.S. 
Department  of  Labor,  Room  Si 303,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210.  Inquiries  must  comply  with 
the  requirements  in  29  CFR  part  71. 

RECORD  ACCESS  PROCEDURE: 

Individuals  can  request  access  to  any 
record  pertaining  to  him/her  by  mailing 
a  request  to  the  Disclosure  Officer  listed 
above  and  in  accordance  with  29  CFR 
part  71. 

CONTESTMG  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
Disclosure  Officer  listed  in  "Notification 
Procedure,"  above. 

In  addition,  the  request  should  state 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 
See  29  CFR  part  71. 

RECORD  SOURCE  CATEGORIES: 

The  information  contained  in  this 
system  is  received  from  individual 
complaints,  witnesses,  interviews 
conducted  during  investigations. 
Federal,  state  and  local  government 
records,  individual  or  company  records, 
claim  and  payment  files,  employer 
medical  records,  insurance  reCbrds, 
court  records,  articles  from  publications, 
published  financial  data,  corporate 
information,  bank  information, 
telephone  data,  insurers,  service 
providers,  other  law  enforcement 
organizations,  grantees,  subgrantees, 
contractors  and  subcontractors. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

The  Secretary  of  Labor  has 
promulgated  regulations  which  exempt 
information  contained  in  this  system  of 
records  from  various  provisions  of  the 
Privacy  Act  depending  upon  the 
purpose  for  which  the  information  was 
gathered  and  for  which  it  will  be  used. 
The  various  law  enforcement  purposes 
and  the  reasons  for  the  exemptions  are 
as  follows: 

(a)  Criminal  Law  Enforcement:  In 
accordance  with  5  U.S.C.  552a(i)(2) 
information  compiled  for  this  purpose  is 
exempt  &t>m  all  of  the  provisions  of  the 
Act  except  the  following  sections:  (b), 
(c)(1)  and  (2),  (e)(4)  (A)  through  (F), 
(e)(6),  (7),  (9),  (10).  and  (11),  and  (i). 


This  material  is  exempt  because  the 
disclosure  and  other  requirements  of  the 
Act  would  substantially  compromise  the 
efficacy  and  integrity  of  OIG  operations 
in  a  number  of  ways.  Indeed,  disclosure 
of  even  the  existence  of  these  files 
would  be  problematic.  Disclosure  could 
enable  suspects  to  take  action  to  prevent 
detection  of  criminal  activities,  conceal 
evidence,  or  escape  prosecution. 
Required  disclosure  of  information 
contained  in  this  system  could  lead  to 
the  intimidation  of,  or  harm  to, 
informants,  witnesses  and  their 
respective  families  or  OIG  personnel 
and  their  families.  Disclosure  could 
invade  the  privacy  of  individuals  other 
than  subjects  and  disclose  their  identity 
when  confidentiality  was  promised  or 
impliedly  promised  to  them.  Disclosure 
could  interfere  with  the  integrity  of 
information  which  would  otherwise  be 
privileged,  (see,  e.g..  5  U.S.C.  552(b)(5)), 
and  which  could  interfere  with  other 
important  law  enforcement  concerns: 
[see.  e.g..  5  U.S.C.  552  (b)(7)). 

The  requirement  that  only  relevant 
and  necessary  information  be  included 
in  a  criminal  investigative  file  is 
contrary  to  investigative  practice  which 
requires  a  full  and  complete  inquiry  and 
exhaustion  of  all  potential  sources  of 
information.  See,  5  U.S.C.  552a(e)(l). 

Similarly,  maintaining  only  those 
records  which  are  accurate,  relevant, 
timely  and  complete  and  which  assure 
fairness  in  a  determination  is  contrary  to 
established  investigative  techniques. 
See,  5  U.S.C.  552a(e)(5).  Requiring 
investigators  to  obtain  information  to 
the  greatest  extent  practicable  directly 
from  the  subject  individual  would  be 
coimterproductive  to  performance  of 
clandestine  criminal  investigation.  See, 
U.S.C.  552a(e)(2).  Finally,  providing 
notice  to  an  individual  interviewed  of 
the  authority  of  the  interviewer,  the 
purpose  to  which  the  information 
provided  may  be  used,  the  routine  uses 
of  that  information  and  the  effect  upon 
the  individual  should  he/she  choose  not 
to  provide  the  information  sought  could 
discourage  the  free  flow  of  information 
in  a  criminal  law  enforcement  inquiry. 
5  U.S.C.  552a(e)(3). 

(b)  Other  Law  Enforcement:  In 
accordance  with  5  U.S.C.  552a(k)(2), 
investigatory  material  compiled  for  law 
enforcement  purposes  (to  the  extent  it  is 
not  already  exempted  by  5  U.S.C. 
552a(j)(2)),  is  exempted  from  the 
following  provisions  of  the  ACT:  (c)(3), 
(d),  (e)(1),  (e)(4)(G).  (H)  and  (I),  and  (f). 
This  material  is  exempt  because  the 
disclosure  and  other  requirements  of  the 
Act  could  substantially  compromise  the 
efficacy  and  integrity  of  OIG  operations. 
Disclosure  could  invade  the  privacy  of 
other  individuals  and  disclose  their 


identity  when  they  were  expressly 
promised  confidentiality.  Disclosure 
could  interfere  with  the  integrity  of 
information  which  would  otherwise  be 
subject  to  privileges,  see,  e.g.,  5  U.S.C. 
552(b)(5),  and  which  could  interfere 
with  other  important  law  enforcement 
concerns.  See.  e.g..  5  U.S.C.  552(b)(7). 

(c)  Protective  Services:  In  accordance 
with  5  U.S.C.  552(k)(3)  investigatory 
material  maintained  in  connection  with 
assisting  the  U.S.  Secret  Service  to 
provide  protective  services  to  the 
President  of  the  United  States  or  other  - 
individuals  pursuant  to  18  U.S.C.  3056, 
is  exempt  from  the  following  sections  of 
the  ACT:  (c)(3),  (d),  (e)(1),  (e)(4)(G),  (H) 
and  (I),  and  (f).  This  material  is  exempt 
in  order  to  enable  the  OIG  to  continue 
its  support  of  the  Secret  Service  without 
compromising  the  effectiveness  of  either 
agency's  activities. 

(d)  Contract  Investigations:  In 
accordance  with  5  U.S.C.  552a(k)(5), 
investigatory  material  compiled  solely 
for  the  purpose  of  determining  integrity, 
suitability,  eligibility,  qualifications,  or 
employment  for  a  DOL  contract  is 
exempt  from  the  following  sections  of 
the  ACT:  (c)(3),  (d),  (e)(1),  (e)(4)(G).  (H). 
(I)  and  (f).  This  exemption  was  obtained 
in  order  to  protect  from  disclosure  the 
identity  of  a  confidential  source  when 
an  express  promise  of  confidentiality 
has  been  given  in  order  to  obtain 
information  from  sources  who  would 
otherwise  be  imwilling  to  provide 
necessary  information. 

OOUOIG-2 

SYSTEM  NAME: 

Freedom  of  Information/Privacy  Act 
Records. 

SECURITY  CLASSmCATKNl: 

Not  applicable. 

SYSTEM  location: 

Freedom  of  Information/Privacy  Acts 
Disclosure  Office.  Office  of  Inspector 
General,  U.  S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  request  disclosure  of 
records  pursuant  to  the  Freedom  of 
Information  Act,  persons  who  request 
access  to  or  correction  of  records 
pertaining  to  themselves  contained  in 
the  Office  of  Inspector  General's  systems 
of  records  pursuant  to  the  Privacy  Act; 
where  applicable,  persons  about  whom 
records  have  been  requested  or  about 
whom  information  is  contained  in 
requested  records;  and  persons 
representing  those  identified  above. 
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CATEGORIES  OF  RECORDS  IM  THE  SYSTEM: 

The  system  contains  (a)  copies  of  all 
correspondence  and  internal 
memorandiuns  related  to  the  Freedom 
of  Information  Act  and  Priviacy  Act 
requests,  and  related  records  necessary 
to  the  processing  of  such  requests;  (b) 
copies  of  all  docimients  relevant  to 
appeals  and  lawsuits  under  the  Freedom 
of  Information  and  Privacy  Acts. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Freedom  of  Information  Act,  5  U.S.C. 
552,  the  Privacy  Act,  5  U.S.C.  552a  and 
29  CFR  parts  70  and  71. 

PURPOSE(S): 

This  system  of  records  is  maintained 
in  order  to  reflect,  accurately,  the 
identity  of  requesters,  the  substance  of 
each  request,  the  responses  made  by  the 
OIG  and  in  order  to  comply  with  the 
reporting  and  accounting  requirements 
of  the  Freedom  of  Information  and 
Privacy  Acts.  Materials  within  this 
system  also  reflect  the  reasons  for  the 
disclosure  and/or  denial  of  requests  or 
portions  of  requests  and  any  further 
action  on  requests  which  may  be 
appealed  and/or  litigated. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

-  A.  Referral  to  federal,  state,  local  and 
foreign  investigative  and/or  prosecutive 
authorities.  A  record  from  a  system  of 
records,  which  indicates  either  by  itself 
or  in  combination  writh  other 
information  within  the  agency's 
possession  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  and  whether  arising  by 
general  statute  or  particiUar  program 
statute,  or  by  regulation,  rule  or  order 
issued  pursuant  thereto,  may  be 
disclosed  as  a  routine  use  to  the 
appropriate  federal,  foreign,  state  or 
local  agency  or  professional 
organization  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  or 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

B.  Introduction  to  a  grand  jury.  A 
record  from  a  system  of  records  may  be 
disclosed,  as  a  routine  use,  to  a  grand 
jury  agent  pursuant  either  to  a  federal  or 
state  grand  jury  subpoena  or  to  a 
prosecution  request  that  such  record  be 
released  for  the  purpose  of  its 
introduction  to  a  grand  jury. 

C.  Referral  to  federal,  state,  local  or 
professional  licensing  boards.  A  record 
from  a  system  of  records  may  be 


disclosed,  as  a  routine  use,  to  any 
governmental,  professional  or  licensing 
authority  when  such  record  reflects  on 
qualifications,  either  moral,  educational 
or  vocational,  of  an  individual  seeking 
to  be  licensed  or  to  maintain  a  license. 

D.  Disclosure  to  contractor,  grantee  or 
other  direct  recipient  of  federal  funds  to 
allow  such  entity  to  effect  corrective 
action  in  agency's  best  interest.  A  record 
from  a  system  of  records  may  be 
disclosed,  as  a  routine  use,  to  any  direct 
or  indirect  recipient  of  federal  funds 
where  such  record  reflects  serious 
inadequacies  with  a  recipient's 
personnel,  and  disclosure  of  the  record 
is  made  to  permit  a  recipient  to  take 
corrective  action  beneficial  to  the 
Govenmient. 

E.  Disclosure  to  any  source,  either 
private  or  governmental,  to  the  extent 
necessary  to  solicit  information  relevant 
to  any  investigation,  audit  or  inspection. 
A  record  from  a  system  of  records  may 
be  disclosed,  as  a  routine  use,  to  any 
source,  either  private  or  governmental, 
to  the  extent  necessary  to  secure  from 
such  soiut:e  information  relevant  to  and 
sought  in  furtherance  of  an 
investigation,  audit,  or  evaluation. 

F.  Disclosure  to  any  domestic  or 
foreign  governmental  agencies  for 
personnel  or  other  action.  A  record  from 
a  system  of  records  may  be  disclosed,  as 
a  routine  use,  to  a  federal,  state,  local, 
foreign  or  international  agency,  for  their 
use  in  connection  with  such  entity's 
assignment,  hiring  or  retention  of  an 
individual,  issuance  of  a  security 
clearance,  reporting  of  an  investigation 
of  an  individual,  letting  of  a  contract  or 
issuance  of  a  license,  grant  or  other 
benefit,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
such  agency's  decision  on  the  matter. 

G.  Disclosure  to  a  board  of  contract 
appeals,  GAO  or  any  other  entity 
hearing  a  contractor  protest  or  dispute. 
A  record  from  a  system  of  records  may 
be  disclosed,  as  a  routine  use,  to  the 
United  States  General  Accounting 
Office,  to  a  board  of  contract  appeals,  or 
to  the  claims  court  in  bid  protest  cases 
or  contract  dispute  cases  involving 

.  procurement. 

H.  Disclosure  to  domestic  or  foreign 
govenmiental  law  enforcement  agency 
in  order  to  obtain  information  relevant 
to  an  OIG  or  DOL  decision.  A  record 
from  a  system  of  records  may  be 
disclosed,  as  a  routine  use,  to  a 
domestic  or  foreign  governmental 
agency  maintaining  civil,  criminal  or 
other  relevant  information,  in  order  to 
obtain  information  relevant  to  a  OIG  or 
DOL  decision  concerning  the 
assignment,  hiring,  or  retention  of  an 
individual,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 


the  issuance  of  a  license,  grant,  or  other 
benefit,  or  which  may  be  relevant  to  an 
OIG  or  DOL  investigation,  audit,  or 
evaluation. 

I.  Disclosure  to  OMB  or  DO)  regarding 
Freedom  of  Information  Act  and  Privacy 
Act  advice.  Information  from  a  system 
of  records  may  be  disclosed,  as  a  routine 
use,  to  the  Office  of  Management  and 
Budget  or  the  Department  of  Justice  in 
order  to  obtain  advice  regarding 
statutory  and  other  requirements  under 
the  Freedom  of  Information  Act  or 
Privacy  Act. 

J.  Disclosure  pursuant  to  the  receipt  of 
a  valid  subpoena.  A  record  from  a 
system  of  records  may  be  disclosed,  as 
a  routine  use,  in  response  to  a  facially 
valid  subpoena  for  the  record. 
Disclosure  may  also  be  made  when  a 
subpoena  or  order  is  signed  by  a  judge 
from  a  coiut  of  competent  jurisdiction. 

K.  Disclosure  to  Treasury  and  DOJ  in 
pursuance  of  an  ex  parte  court  order  to 
obtain  taxpayer  information  from  the 
IRS.  A  record  from  a  system  of  records 
may  be  disclosed,  as  a  routine  use,  to 
the  Department  of  Treasury  and  the 
Department  of  Justice  when  the  OIG 
seeks  an  ex  parte  court  order  to  obtain 
taxpayer  information  from  the  Internal 
Revenue  Service. 

L.  Disclosure  to  a  consumer  reporting 
agency  in  order  to  obtain  relevant 
investigatory  information.  A  record  from 
a  system  of  records  may  be  disclosed,  as 
a  routine  use,  to  a  "consimier  reporting 
agency"  as  that  term  is  defined  in  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  and  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)),  for  the  purposes  of 
obtaining  information  in  the  course  of 
an  investigation,  audit,  or  evaluation. 

M.  Disclosure  in  accordance  with 
computer  matching  laws,  regulations 
and/or  guidelines.  A  record  may  be 
disclosed  to  a  federal,  state,  or  local 
agency  for  use  in  computer  matching 
programs  to  prevent  and  detect  fraud 
and  abuse  in  benefit  programs 
administered  by  those  agencies,  to 
support  civil  and  criminal  law     ' 
enforcement  activities  of  those  agencies 
and  their  components,  and  to  collect 
debts  and  overpayments  owed  to  the 
agencies  and  their  components.  This 
routine  use  does  not  provide 
unrestricted  access  to  records  for  such 
law  enforcement  and  related  anti-fraud 
activities;  each  request  for  disclosure 
will  be  considered  in  light  the 
applicable  legal  and  administrative 
requirements  for  the  performance  of  a 
computer  matching  program  or 
procedure. 
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OttCtOSURE  TO  CONSUMER  REPORTWIQ 

agencies: 
None. 

POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVINQ,  ACCESSINQ,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  in  this  system  are 
maintained  in  a  variety  of  mediimis 
including  paper,  magnetic  tapes  or 
discs,  and  optical  digital  data  discs. 

retrievabiuty: 

A  record  is  retrieved  by  the  name  of 
the  individual,  the  case  file  nimibers  or 
by  Other  subject  matter  covered  by  the 
jequest. 

SAFEGUARDS: 

This  system  of  records  is  maintained 
at  OIG  Headquarters  which  is  located  in 
a  building  protected  by  twenty-four 
hour  guanl  service.  The  system  is  kept 
in  locked  storage  when  not  in  use  and 
is  accessible  only  on  a  need  to  know 
basis.  Offices  containing  records  are 
restricted  to  authorized  personnel  only. 
Automated  data  can  only  be  accessed 
with  a  password  by  authorized  users. 

RETENTION  AND  DBPOSAL: 

These  records  are  destroyed  six  years 
after  final  agency  determination  or  3 
years  after  final  court  adjudication, 
whichever  is  later. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Disclosure  Officer,  Office  of  Inspector 
General,  U.S.  Department  of  Labor. 
Room  S1303,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system  can 
be  directed  to:  Disclosvu«  Officer,  Office 
of  Inspector  General,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Inquiries  must  comply  with  the 
requirements  in  29  CFR  part  71. 

RECORD  ACCESS  PROCEDURES: 

Individuals  can  request  access  to  any 
record  pertaining  to  him/her  by  mailing 
a  request  to  the  Disclosure  Officer  listed 
above  under  29  CFR  71.2. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  written 
request  to  the  Disclosure  Officer  listed 
in  "Notification  Procedure"  above.  In 
addition,  the  request  should  state 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 
See  29  CFR  71.9. 


RECORD  SOURCE  CATEGORKS: 

The  information  contained  in  this 
system  is  received  from  the  persons  or 
entities  making  requests,  the  systems  of 
records  searched  to  respond  to  requests, 
and  other  agencies  referring  requests  for 
access  or  correction  of  records 
originating  in  the  Office  of  Inspector 
General. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISiONS 
OF  THE  ACT: 

Some  records  obtained  and  stored  in 
this  system  originate  from  other  systems 
of  records  and  have  been  exempted 
under  the  provisions  of  the  Freedom  of 
Information/Privacy  Acts  to  the  same 
extent  as  the  systems  of  records  from 
which  they  were  obtained. 

DOI70IG-3 

SYSTEM  NAME: 

Investigative  Case  Files,  Case 
Development  and  Intelligence  Records. 

SECURTTY  CLASSVKATION: 

Not  applicable. 

SYSTEM  location: 

Office  of  Inspector  General,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington.  DC  20210 
and  in  the  OIG  regional  and  field 
offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TME 
SYSTEM: 

Individuals  or  entities  known  or 
suspected  of  being  involved  in  or 
associated  with  criminal  activity,  labor 
racketeering,  or  other  violation  of  law  or 
regulation  and  associates  of  those 
individuals. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  of  records  contains 
materials  related  to  criminal  and  civil 
investigations,  intelligence  and  other 
background  information  based  on 
reasonable  suspicion  of  criminal 
activity;  statements  and  other  material 
Crom  subjects  and  witnesses; 
information  from  government 
investigatory  or  law  enforcement 
organizations  and  projects  (federal, 
state,  local  or  international); 
investigative  notes  and  reports; 
summary  information  for  indexing  and 
cross-referencing;  other  evidence  and 
background  materials  existing  in  any 
form  (e.g.  audio  or  video  tape, 
photographs,  computer  tapes  or  disks). 

AUTHORHY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  App  3;  the  Act  of  March  4, 
1913  (37  Stat.  736)  29  U.S.C.  551; 
Secretary's  Order  2-90,  dated  January 
31, 1990  concerning  the  authorization 
and  organization  of  the  Office  of 
Inspector  General  at  the  Department: 


and  the  Omnibus  Crime  Control  Act  of 
1984;  and  28  CFR  23.1. 

PURP0SE(S): 

This  system  of  records  is  maintained 
as  a  repository  for:  (1)  Records  created 
as  a  result  of  targeting,  surveys  and 
projects  for  the  development  of  cases 
and  investigations  for  the  Office  of 
Investigations  and  for  the  Office  of 
Labor  Racketeering;  (2)  intelligence 
information  concerning  individuals 
identified  as  potential  violators  of 
criminal,  labor  and  labor-related  laws 
and  other  individuals  associated  with 
them;  and  (3)  for  other  research  and 
analysis  to  share  with  other  law 
enforcement  organizations  if  in 
compliance  with  28  CFR  23.1. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Referral  to  federal,  state,  local  and 
foreign  investigative  and/or  prosecutive 
authorities.  A  record  from  a  system  of 
records,  which  indicates  either  by  itself 
or  in  combination  with  other 
information  within  the  agency's 
possession  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  and  whether  arising  by 
general  statute  or  particular  program 
statute,  or  by  regulation,  rule  or  order 
issued  pursuant  thereto,  may  be 
disclosed  as  a  routine  use,  to  the    ^ 
appropriate  federal,  foreign,  state  or 
local  agency  or  professional 
organization  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  or 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

B.  Introduction  to  a  grand  jury.  A 
record  from  a  system  of  reccads  may  be 
disclosed,  as  a  routine  use,  to  a  grand 
jury  agent  pursuant  either  to  a  federal  at 
state  grand  jury  subpoena  or  to  a 
prosecution  request  that  such  record  be 
released  for  the  purpose  of  its 
introduction  to  a  grand  jury. 

C.  Referral  to  federal,  state,  local  or 
professional  licensing  boards.  A  record 
from  a  system  of  records  may  be 
disclosed,  as  a  routine  use,  to  any 
governmental,  professional  or  licensing 
authority  when  such  record  reflects  on 
qualifications,  either  moral,  educational 
or  vocational,  of  an  individual  seeking 
to  be  licensed  or  to  maintain  a  license. 

D.  Disclosure  to  contractor,  grantee  or 
other  indirect  recipient  of  federal  funds 
to  allow  such  entity  to  effect  corrective 
action  in  agency's  best  interest.  A  record 
from  a  system  of  records  may  be 
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disclosed,  as  a  routine  use,  to  any  direct 
or  indirect  recipient  of  federal  funds 
where  such  record  reflects  serious 
inadequacies  with  a  recipient's 
personnel,  and  disclosure  of  the  record 
is  made  to  permit  a  recipient  to  take 
corrective  action  beneficial  to  the 
Government. 

E.  Disclosure  to  any  source,  either 
private  or  governmental,  to  the  extent 
necessary  to  solicit  information  relevant 
to  any  investigation,  audit  or  inspection. 
A  record  from  a  system  of  records  may 
be  disclosed,  as  a  routine  use,  to  any 
source,  either  private  or  governmental, 
to  the  extent  necessary  to  secure  from 
such  source  information  relevant  to  and 
sought  in  furtherance  of  an 
investigation,  audit,  or  evaluation. 

F.  Disclosure  to  any  domestic  or 
foreign  governmental  agencies  for 
personnel  or  other  action.  A  record  from 
a  system  of  records  may  be  disclosed,  as 
a  routine  use,  to  a  federal,  state,  local, 
foreign  or  international  agency,  for  their 
use  in  connection  with  such  entity's 
assignment,  hiring  or  retention  of  an 
individual,  issuance  of  a  secvuity 
clearance,  reporting  of  an  investigation 
of  an  individual,  letting  of  a  contract  or 
issuance  of  a  license,  grant  or  other 
benefit,  to  the  extent  &at  the 
information  is  relevant  and  necessary  to 
such  agency's  decision  on  the  matter. 

G.  Disclosure  to  a  board  of  contract 
appeals,  GAO  or  any  other  entity 
hearing  a  contractor  protest  or  dispute. 
A  record  from  a  system  of  records  may 
be  disclosed,  as  a  routine  use,  to  the 
United  States  General  Accounting 
Office,  to  a  board  of  contract  appeals,  or 
to  the  claims  court  in  bid  protest  cases 
or  contract  dispute  cases  involving 
procurement. 

H.  Disclosure  to  domestic  or  foreign 
governmental  law  enforcement  agency 
in  order  to  obtain  information  relevant 
to  an  OIG  or  DOL  decision.  A  record 
from  a  system  of  records  may  be 
disclosed,  as  a  routine  use,  to  a 
domestic  or  foreign  governmental 
agency  maintaining  civil,  criminal  or 
other  relevant  enforcement  information, 
or  other  pertinent  information,  in  order 
to  obtain  information  relevant  to  an  OIG 
or  DOL  decision  concerning  the 
assignment,  hiring,  or  retention  of  an 
individual,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit,  or  which  may  be  relevant  to  an 
OIG  or  EKDL  investigation,  audit,  or 
evaluation. 

I.  Disclosure  to  OMB  or  DOJ  regarding 
Freedom  of  Information  Act  and  Privacy 
Act  advice.  Information  froni  a  system 
of  records  may  be  disclosed,  as  a  routine 
use,  to  the  Office  of  Management  and 
Budget  or  the  Department  of  Justice  in 


order  to  obtain  advice  regarding 
statutory  or  other  requirements  under 
the  Freedom  of  Information  Act  or 
Privacy  Act. 

J.  Disclosure  pursuant  to  the  receipt  of 
a  valid  subpoena.  A  record  from  a 
system  of  records  may  be  disclosed,  "as 
a  routine  use,  in  response  to  a  facially 
valid  subpoena  for  the  record. 
Disclosure  may  also  be  made  when  a 
subpoena  or  order  is  signed  by  a  judge 
from  a  court  of  competent  jurisdiction. 

K.  Disclosure  to  Treasmy  and  DOJ  in 
pursuance  of  an  ex  parte  court  order  to 
obtain  taxpayer  information  from  the 
IRS.  A  record  from  a  system  of  records 
may  be  disclosed,  as  a  routine  use,  to 
the  Department  of  Treasury  and  the 
Department  of  Justice  when  the  OIG 
seeks  an  ex  parte  court  order  to  obtain 
taxpayer  information  from  the  Internal 
Revenue  Service. 

L.  Disclosure  to  a  consumer  reporting 
agency  in  order  to  obtain  relevant 
investigatory  information.  A  record  from 
a  system  of  records  may  be  disclosed,  as 
a  routine  use,  to  a  "consumer  reporting 
agency"  as  that  term  is  defined  in  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a{0)  and  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)).  for  the  piuposes  of 
obtaining  information  in  the  course  of 
an  investigation,  audit,  or  evaluation.  - 

M.  Disclosure  in  accordance  with 
computer  matching  laws,  regulations 
and/or  guidelines.  A  record  may  be 
disclosed  to  a  federal,  state,  or  local 
agency  for  use  in  computer  matching 
programs  to  prevent  and  detect  fraud 
and  abuse  in  benefit  programs 
administered  by  those  agencies,  to 
support  civil  and  criminal  law 
enforcement  activities  of  those  agencies 
and  their  components,  and  to  collect 
debts  and  overpayments  owed  to  the 
agencies  and  their  components.  This 
routine  use  does  not  provide 
unrestricted  access  to  records  for  such 
law  enforcement  and  related  anti-fraud 
activities;  each  request  for  disclosure 
will  be  considered  in  light  of  the 
applicable  legal  and  administrative 
requirements  for  the  performance  of  a 
computer  matching  program  or 
procedxu^. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  AND  DISPOSING  OF 
RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  records  are  stored  on  a  variety  of 
mediums  including  paper,  magnetic 
tapes  or  discs,  and/or  optical  digital 
data  discs. 


RETRIEVABIUTY: 

Retrievable  by  name  of  individual 
subject,  other  personal  identifiers  and 
other  non-personal  elements. 

SAFEGUARDS: 

Available  on  an  official  need-to-know 
basis  and  kept  in  locked  storage  when 
not  in  use.  Offices  containing  records 
are  restricted  to  authorized  persoimel 
only.  Any  automated  data  can  only  be 
accessed  by  a  password  from  a 
authorized  user.  Computer  terminals 
with  access  are  away  from  general  staff 
and  housed  in  locked  offices. 

RETENTION  AND  DISPOSAL: 

Closed  Labor  Racketeering  case  files 
are  retired  to  the  Federal  Records  Center 
and  retained  for  20  years.  All  other 
cases  are  destroyed  10  years  after  the 
files  are  closed.  Intelligence  information 
maintained  in  electronic  files  are 
reviewed  every  5  years  for  relevance 
and  importance.  Information  deemed 
obsolete  or  otherwise  unreliable  is 
deleted  after  5  years.  Electronic 
information  for  which  accuracy  of 
information  and  reliability  of  source 
cannot  be  confirmed  is  deleted  after  1 
year.  Electronic  Information  collected 
for  which  reliability  of  source  and 
reasonable  suspicion  of  criminal  activity 
has  been  confirmed  and  linked  to  long 
term,  known  organized  crime  activity 
can  be  kept  in  excess  of  5  years.  All 
records  are  destroyed  20  years  after  cut 
off  date. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Investigations,  OIG/DOL,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system  can 
be  directed  to:  Disclosure  Officer,  OIG, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Inquiries  must 
comply  with  the  requirements  in  29 
CFR  part  71. 

RECORD  ACCESS  PROCEDURE: 

Individuals  can  request  access  to  any 
record  pertaining  to  him/her  by  mailing 
a  request  to  the  Disclosure  Officer  listed 
above  and  in  accordance  with  29  CFR 
71.2. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
Disclosure  Officer  listed  in  29  CFR  part 
71.  In  addition,  the  request  should  state 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
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amendment  sought  for  the  information. 
See  29  CFR  part  71. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

The  Secretary  of  Labor  has 
promulgated  regulations  which  exempt 
information  contained  in  this  system  of 
records  from  various  provisions  of  the 
Privacy  Act  depending  upon  the 
purpose  for  which  the  information  was 
gathered  and  for  which  it  will  be  used. 
The  various  law  enforcement  purposes 
and  the  reasons  for  the  exemptions  are 
as  follow: 

(a)  Criminal  Law  Enforcement: 
Information  compiled  for  this  purpose  is 
exempt  from  all  of  the  provisions  of  the 
Act  except  the  following  sections:  (b). 
(c)(1)  and  (2).  (e)(4)(A)  through  (F). 
(e)(6).  (7).  (9).  (10).  and  (11),  and  (i). 
This  material  is  exempt  because  the 
disclosure  and  other  requirements  of  the 
Act  would  substantially  compromise  the 
efRcacy  and  integrity  of  OIG  operations 
in  a  number  of  ways.  Indeed,  disclosure 
of  even  the  existence  of  these  files 
would  be  problematic. 

Disclosure  could  enable  suspects  to 
take  action  to  prevent  detection  of 
criminal  activities,  conceal  evidence,  or 
escape  prosecution.  Required  disclosure 
of  iniformation  contained  in  this  system 
could  lead  to  the  intimidation  of,  or 
harm  to,  informants,  witnesses  and  their 
respective  families  or  OIG  personnel 
and  their  families. 

Disclosure  could  invade  the  privacy 
of  individuals  other  than  subjects  and 
disclose  their  identity  when 
confidentiality  was  promised  to  them. 
Disclosures  from  these  files  could 
interfere  with  the  integrity  of  other 
information  which  would  otherwise  be 
privileged,  see,  e.g.,  5  U.S.C.  552(b)(5) 
and  whdch  could  interfere  with  other 
important  law  enforcement  concerns, 
see,  e.g..  5  U.S.C.  552(b)(7). 

The  requirement  that  only  relevant 
and  necessary  information  be  included 
in  a  criminal  investigative  file  is 
contrary  to  good  investigative  practices 
which  require  a  full  and  complete 
inquiry  and  exhaustion  of  all  potential 
sources  of  information.  5  U.S.C. 
552a(e){l).  Similarly,  maintaining  only 
those  records  which  are  accurate, 
relevant,  timely  and  complete  and 
which  assure  fairness  in  a  determination 
is  contrary  to  established  investigative 
techniques.  5  U.S.C.  552a(e)(5). 
Requiring  investigators  to  obtain 
information  to  the  greatest  extent 
practicable  directly  from  the  subject 
individual  would  be  counterproductive 
to  performance  of  a  clandestine  criminal 
investigation.  5  U.S.C.  552a(e)(2). 
Finally,  providing  notice  to  an 
individual  interviewed  of  the  authority 


of  the  interviewer,  the  purpose  to  which 
the  information  provided  njay  be  used, 
the  routine  uses  of  that  information  and 
the  effect  upon  the  individual  should  he 
choose  not  to  provide  the  information 
sought  could  discourage  the  free.flow  of 
information  in  a  criminal  law 
enforcement  inquiry.  5  U.S.C. 
552a(e)(3). 

(b)  Other  Law  Enforcement:  In 
accordance  with  5  U.S.C.  552a(k)(2). 
investigatory  material  compiled  for  law 
enforcement  purposes  (to  the  extent  it  is 
not  already  exempted  by  5  U.S.C. 
552a(j)(2)),  is  exempted  from  the 
following  provisions  of  the  Act:  (c)(3), 
(d),  (e)(1),  (e)(4)(G),  (H),  (I)  and  (f).  This 
material  is  exempt  because  the 
disclosure  and  other  requirements  of  the 
act  could  substantially  compromise  the 
efficacy  and  integrity  of  OIG  operations. 
Disclosure  could  invade  the  privacy  of 
other  individuals  and  disclose  their 
identity  when  they  were  expressly 
promised  confidentiality. 

Disclosure  could  interfere  with  the 
integrity  of  information  which  would 
otherwise  be  subject  to  privileges,  see, 
e.g..  5  U.S.C.  552(b)(5),  and  which  could 
interfere  with  other  important  law 
enforcement  concerns.  See.  e.g..  5  U.S.C. 
552(b)(7). 

DOUOIG-5 

SYSTEM  NAME: 

Audit  Information,  Tracking  and 
Reporting  System  US  DOL/OIG. 

SECURITY  CLASSmCATION: 

Not  applicable. 

SYSTEM  location: 

Office  of  Inspector  General,  U.S. 
Department  of  Labor,  Frances  Perkins 
Building.  200  Constitution  Avenue,  NW, 
Washington,  DC  20210  and  the  OIG 
regional  and  field  offices. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Auditors,  certain  administrative 
support  staff,  and  contractors  of  the 
Office  of  Inspector  General. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  or  information  contained  in 
the  system  may  include:  (1)  Employee 
or  OIG  contractor;  (2)  social  security 
number;  (3)  grade/step;  (4)  training;  (5) 
audit  and  investigative  case  tracking 
data  (e.g.  audit/project/report  number, 
program,  findings,  results,  etc.);  (6) 
other  statistical  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  95-452,  5  U.S.C.  App.  3, 
Inspector  General  Act  of  1978. 
Secretary's  Order  2-90  dated  January 
31, 1990  establishing  the  Office  of 


Inspector  General  at  the  Department  of 
Labor. 

PURPOSE(S): 

This  system  is  maintained  in  order  to 
act  as  a  management  information  system 
for  OIG  audit  projects  and  personnel 
and  to  assist  in  the  accurate  and  timely 
maintenance  of  information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  Referral  to  federal,  state,  local  and 
foreign  investigative  and/or  prosecutive 
authorities.  A  record  from  a  system  of 
records,  which  indicates  either  by  itself 
or  in  combination  with  other 
information  within  the  agency's 
possession  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  and  whether  arising'by 
general  statute  or  particular  program 
statute,  or  by  regulation,  rule  or  order 
issued  pursuant  thereto,  may  be 
disclosed  as  a  routine  use,  to  the 
appropriate  federal,  foreign,  state  or 
local  agency  or  professional 
organization  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  or 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

B.  Introduction  to  a  grand  jury.  A 
record  from  a  system  of  records  may  be 
disclosed,  as  a  routine  use,  to  a  grand 
jury  agent  pursuant  either  to  a  federal  or 
state  grand  jiuy  subpoena  or  to  a 
prosecution  request  that  such  record  be 
released  for  the  purpose  of  its 
introduction  to  a  grand  jury. 

C.  Referral  to  federal,  state,  local  or 
professional  licensing  boards.  A  record 
from  a  system  of  records  may  be 
disclosed,  as  a  routine  use,  to  any 
governmental,  professional  or  licensing 
authority  when  such  record  reflects  on 
qualifications,  either  moral,  educational 
or  vocational,  of  an  individual  seeking 
to  be  licensed  or  to  maintain  a  license. 

D.  Disclosure  to  contractor,  grantee  or 
other  direct  recipient  of  federal  funds  to 
allow  such  entity  to  effect  corrective 
action  in  the  agency's  best  interest.  A 
record  from  a  system  of  records  may  be 
disclosed,  as  a  routine  use,  to  any  direct 
or  indirect  recipient  of  federal  funds 
where  such  record  reflects  inadequacies 
with  a  recipient's  personnel,  and 
disclosure  of  the  record  is  made  to 
permit  a  recipient  to  take  corrective 
action  beneficial  to  the  Government. 

E.  Disclosure  to  any  source,  either 
private  or  governmental,  to  the  extent 
necessary  to  solicit  information  relevant 


Federal  Register / Vol.  67,  No.  67 /Monday,  April  8,  2002 /Notices 


16911 


to  any  investigation,  audit  or  evaluation. 
A  record  from  a  system  of  records  may 
be  disclosed,  as  a  routine  use,  to  any 
source,  either  private  or  governmental, 
to  the  extent  necessary  to  secure  from 
such  source  information  relevant  to-  and 
sought  in  furtherance  of  an 
investigation,  audit,  or  evaluation. 

F.  Disclosure  to  any  domestic  or    ■ 
foreign  governmental  agencies  for 
persormel  or  other  action.  A  record  from 
a  system  of  records  may  be  disclosed,  as 
a  routine  use,  to  a  federal,  state,  local, 
foreign  or  international  agency,  for  thefr 
use  in  connection  with  such  entity's 
assignment,  hiring  or  retention  of  an 
individual,  issuance  of  a  security 
clearance,  reporting  of  an  investigation 
of  an  individual,  letting  of  a  contract  or 
issuance  of  a  license,  grant  or  other 
benefit,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
such  agency's  decision  on  the  matter. 

G.  Disclosure  to  a  board  of  contract 
appeals,  GAO  or  any  other  entity 
hearing  a  contractor  protest  or  dispute. 
A  record  from  a  system  of  records  may 
be  disclosed,  as  a  routine  use,  to  the 
United  States  General  Accounting 
Office,  to  a  board  of  contract  appeals,  or 
to  the  claims  court  in  bid  protest  cases 
or  contract  dispute  cases  involving 
procurement. 

H.  Disclosing  to  domestic  or  foreign 
governmental  law  enforcement  agency 
in  order  to  obtain  information  relevant 
to  an  OIG  or  DOL  decision.  A  record 
from  a  system  of  records  may  be 
disclosed,  as  a  routine  use.  to  a 
domestic  or  foreign  governmental 
agency  maintaining  civil,  criminal  or 
other  relevant  information,  in  order  to 
obtain  information  relevant  to  a  OIG  or 
DOL  decision  concerning  the 
assignment,  hiring,  or  retention  of  an 
individual,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit,  or  which  may  be  relevant  to  an 
OIG  or  DOL  investigation,  audit,  or 
evaluation. 

I.  Disclosure  to  0MB  or  DOJ  regarding 
Freedom  of  Information  Act  and  Privacy 
Act  advice.  Information  from  a  system 
of  records  may  be  disclosed,  as  a  routine 
use,  to  the  Office  of  Management  and 
Budget  or  the  Department  of  Justice- in 
order  to  obtain  advice  regarding 
statutory  and  other  requirements  imder 
the  Freedom  of  Information  Act  or 
Privacy  Act. 

J.  Disclosure  pursuant  to  the  receipt  of 
a  valid  subpoena.  A  record  from  a 
system  of  records  may  be  disclosed,  as 
a  routine  use,  in  response  to  a  facially 
valid  subpoena  for  the  record. 
Disclosure  may  also  be  made  when  a 
subpoena  or  order  is  signed  by  a  judge 
from  a  court  of  competent  jurisdiction. 


K.  Disclosvire  to  Treasury  and  DOJ  in 
pursuance  of  an  ex  parte  court  order  to 
obtain  taxpayer  information  from  the 
IRS.  A  record  from  a  system  of  records 
may  be  disclosed,  as  a  routine  use,  to 
the  Department  of  Treasury  and  the 
Department  of  Justice  when  the  OIG 
seeks  an  ex  parte  couxt  order  to  obtain 
taxpayer  information  from  the  Internal 
Revenue  Service. 

L.  Disclosure  to  a  consumer  reporting 
agency  in  order  to  obtain  relevant 
investigatory  information.  A  record  from 
a  system  of  records  may  be  disclosed,  as 
a  routine  use,  to  a  "consumer  reporting 
agency"  as  that  term  is  defined  in  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a{f))  and  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)),  for  the  purposes  of 
obtaining  information  in  the  course  of 
an  investigation,  audit,  or  evaluation. 

M.  Disclosure  in  accordance  with 
computer  matching  laws,  regulations 
and/or  guidelines.  A  record  may  be 
disclosed  to  a  federal,  state,  or  local 
agency  for  use  in  computer  matching 
programs  to  prevent  and  detect  fraud 
and  abuse  in  benefit  programs 
administered  by  those  agencies,  to 
support  civil  and  criminal  law 
enforcement  activities  of  those  agencies 
and  thefr  components,  and  to  collect 
debts  and  overpayments  owed  to  the 
agencies  and  their  components.  This 
routine  use  does  not  provide 
unrestricted  access  to  records  for  such 
law  enforcement  and  related  anti-fraud 
activities;  each  request  for  disclosure 
will  be  considered  in  light  of  the 
applicable  legal  and  administrative 
requirements  for  the  perfonnance  of  a 
computer  matching  program  or 
procedure. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  stored  on  a  variety  of 
mediums  including  paper,  magnetic 
tapes  or  disc's,  and  optical  digital  data 
discs.    • 

RETRIEVABILrfY: 

Records  are  retrieved  by  computer 
using  individual  name(s)  or  project/case 
name. 

SAFEGUARDS: 

Direct  access  is  restricted  to 
authorized  staff  members  and 
contractors  of  the  OIG.  Automated 
records  can  be  accessed  only  through 
use  of  confidential  procedures  and 


passwords  by  authorized  persoimel  in 
both  OIG  Headquarters  and  regional  and 
field  offices. 

RETENTION  AND  DISPOSAL: 

Closed  files  are  destroyed  after  three 
years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for  Audit, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system  can 
be  dfrected  to:  Disclosure  Officer,  Office 
of  Inspector  General,  200  constitution 
Avenue,  NW.,  Washington.  DC  20210. 
Inquiries  must  comply  with  the 
requfrements  in  29  CFR  part  71. 

RECORDS  SOURCE  CATEGORIES: 

Official  personnel  folders;  other 
personnel  documents,  activity     . 
supervisors,  audit/investigation  report 
standard  forms. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Secretary  of  Labor  has 
promulgated  r^ulations  which  exempt 
information  contained  in  this  system  of 
records  from  various  provisions  of  the 
Privacy  Act  depending  upon  the 
purpose  for  which  the  information  was 
gathered  and  for  which  it  will  be  used. 

The  various  law  enforcement 
purposes  and  the  reasons  for  the 
exemptions  are  as  follow: 

(a)  Criminal  Law  Enforcement: 
Information  compiled  for  this  purpose  is 
exempt  from  all  of  the  provisions  of  the 
Act  except  the  following  sections:  (b), 
(c)(1)  and  (2).  (e)(4)(A)  through  (F). 
(e)(6).  (7).  (9).  (10),  and  (11),  and  (i). 
"This  material  is  exempt  because  the 
disclosure  and  other  requirements  of  the 
Act  would  substantially  compromise  the 
efficacy  and  integrity  of  OIG  operations 
in  a  number  of  ways.  Indeed,  disclosure 
of  even  the  existence  of  these  files 
would  be  problematic.  Disclosure  could 
enable  suspects  to  take  action  to  prevent 
detection  of  criminal  activities,  conceal 
evidence,  or  escape  prosecution. 

Requfred  disclosure  of  information 
contained  in  this  system  could  lead  to 
the  intimidation  of,  or  harm  to, 
informants,  witnesses  and  their 
respective  families  or  OIG  personnel 
and  thefr  families. 

Disclosing  could  invade  the  privacy 
of  individuals  other  than  subjects  and 
disclose  thefr  identity  when 
confidentiality  was  promised  to  them. 
Disclosiures  from  these  files  could 
interfere  with  the  integrity  of  other 
information  which  would  otherwise  be 
privileged,  see,  e.g..  5  U.S.C.  552(b)(5), 
and  which  could  interfere  with  other 
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important  law  enforcement  concerns, 
see.  e.g..  5  U.S.C.  552(b)(7). 

The  requirement  that  only  relevant 
and  necessary  information  be  included 
in  a  criminal  investigative  file  is 
contrary  to  good  investigative  practices 
which  require  a  full  and  complete 
inquiry  and  exhaustion  of  all  potential 
sources  of  information.  5  U.S.C. 
552a(e)(l).  Similarly,  maintaining  only 
those  records  which  are  accurate, 
relevant,  timely  and  complete  and 
which  assvire  fairness  in  a  determination 
is  contrary  to  established  investigative 
techniques. 

5  U.S.C.  552a(e)(5).  Requiring 
investigators  to  obtain  information  to 
the  greatest  extent  practicable  directly 
from  the  subject  individual  would  be 
coimterproductive  to  performance  of  a 
clandestine  criminal  investigation.  5 
U.S.C.  552a(e)(2).  Finally  providing 
notice  to  an  individual  interviewed  of: 
The  authority  of  the  interviewer,  the 
purpose  to  which  the  information 
provided  may  be  used,  the  routine  uses 
of  that  information  and  the  effect  upon 
the  individual  should  he  choose  not  to 
provide  the  information  sought  could 
discourage  the  free  flow  of  information 
in  a  criminal  law  enforcement  inquiry. 
5  U.S.C.  552a(e)(3). 

(b)  Other  Law  Enforcement:  In 
accordance  with  5  U.S.C.  552a(k)(2), 
investigatory  material  compiled  for  law 
enforcement  piuposes  (to  the  extent  it  is 
not  already  exempted  by  5  U.S.C. 
552a(j)(2)),  is  exempted  from  the 
following  provisions  of  the  ACT:  (c)(3), 
(d).  (e)(1).  (e)(4)(G).  (H),  and  (I),  and  (f). 
This  nuterial  is  exempt  because  the 
disclosure  and  other  requirements  of  the 
Act  could  substantially  compromise  the 
efficacy  and  integrity  of  OIG  operations. 
Disclosure  could  invade  the  privacy  of 
other  individuals  and  disclose  their 
identity  when  they  were  expressly 
promised  confidentiality.  Disclosure 
could  interfere  with  the  integrity  of 
information  which  would  otherwise  be 
subject  to  privileges,  see.  e.g..  5  U.S.C. 
552(b)(5),  and  which  could  interfere 
with  other  important  law  enforcement 
concerns.  See.  e.g..  5  U.S.C.  552(b)(7). 

(c)  Protective  Services:  In  accordance 
with  5  U.S.C.  552a(k)(3)  investigatory 
material  maintained  in  connection  with 
assisting  the  U.S.  Secret  Service  to 
provide  protective  services  to  the 
President  of  the  United  States  or  other 
individuals  pursuant  to  18  U.S.C.  3056 
is  exempt  from  the  following  section  of 
the  ACT:  (c)(3),  (d),  (e)(1),  (e)(4)(G).  (H), 
and  (I),  and  (f).  This  material  is  exempt 
in  order  to  enable  the  OIG  to  continue 
its  support  of  the  Secret  Service  without 
compromising  the  effectiveness  of  either 
agency's  activities. 


(d)  Contract  Investigations:  In 
accordance  with  5  U.S.C.  552a(k)(5). 
investigatory  material  compiled  solely 
for  the  purpose  of  determining  integrity, 
suitability,  eligibility,  or  qualifications 
for  a  EXDL  contract  is  exempt  from  the 
following  sections  of  the  ACT:  (c)(3). 
(d).  (e)(1).  (e)(4)(G).  (H).  and  (I)  and  (f). 
This  exemption  was  obtained  in  order  to 
protect  from  disclosure  the  identity  of  a 
confidential  source  when  an  express 
promise  of  confidentiality  has  been 
given  in  order  to  obtain  information 
from  sources  who  would  otherwise  be 
unwilling  to  provide  necessary 
information. 

DOUILAB-1 

SYSTEM  NAME: 

Arbitrators/Experts/Consultant 
Candidates'  Biographies. 

SECURITY  CLASSmCATION: 

None. 

SYSTEM  LOCATION: 

U.S.  National  Administrative  Office, 
U.S.  Department  of  Labor,  Bureau  of 
International  Labor  Affairs,  200 
Constitution  Avenue,  NW,  Washington. 
DC  20210. 

CATEQOMES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  applied,  are 
nominated  or  are  selected  to  serve  as 
arbitrators,  experts,  advisors, 
consultants,  contractors  or  similar 
positions  for  the  U.S.  National 
Administrative  Office  or  the  Secretariat 
for  the  North  American  Agreement  on 
Labor  Cooperation  (NAALC),  the 
supplemental  agreement  on  labor  issues 
to  the  North  American  Free  Trade 
Agreement  (NAFTA). 

I 

CATEQORKS  OF  RECORDS  IN  THE  SYSTEM: 

Application  and  nomination  letters; 
resumes,  biographical  sketches, 
curriculum  vitae.  and  other  related 
docimients. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

North  American  Agreement  on  Labor 
Cooperation  Articles  23.  28.  and  30;  58 
FR  69410;  and  5  U.S.C.  301. 

PURPOSE(S): 

These  records  are  established  when 
individuals  nominate  themselves  or  are 
recommended  for  appointments  as 
arbitrators,  experts,  consultants, 
contractors,  advisory  committee 
members  or  similar  positions  with  the 
U.S.  National  Administrative  Office  or 
the  Secretariat  for  the  NAALC.  The 
records  are  used  by  the  Deputy  Under 
Secretary  of  Labor  for  International 
Afhirs  to  make  selections  or 
recommendations  as  appropriate  to  the 


Secretary  of  Labor  or  Executive  Director 
of  the  Secretariat  for  appointment. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  uses  listed  in 
the  General  Prefatory  Statement  to  this 
document. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSINQ,  RETAINING  AND 
DISPOSmG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files  and  computer  disk. 

retrievabhjty: 

By  Nominee's  name  and  by  selected 
skills  categories. 

SAFEGUARDS: 

Locked  storage  equipment  and 
personnel  screening. 

RETENTION  AND  DISPOSAL: 

a.  Advisory  committee  memliers. 
arbitrators,  contractors,  consultants,  and 
experts:  Permanent  transfer  to  National 
Archives  three  (3)  years  after  expiration 
of  term  of  service. 

b.  Nominees  not  selected:  destroy  files 
when  five  (5)  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Secretary,  U.S.  National 
Administrative  Office,  U.S.  Department 
of  Labor.  Bureau  of  International  Labor 
Affairs.  Washington.  DC  20210. 

NOmCATION  PROCEDURES: 

Individuals  wishing  to  gain  access  to 
records  should  contact  the  system 
manager  at  the  SYSTEM  LOCATION  above. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  shall  be 
addressed  to  the  system  manager  at  the 
address  listed  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name; 

b.  Approximate  date  for  investigation; 

c.  Individuals  requesting  access  must 
also  comply  with  the  Privacy  Act 
regulations  regarding  verification  of  the 
identity  to  records  at  29  CFR  71.2. 

CONTESTING  RECORDS  PROCEDURES: 

A  petition  for  amendments  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  29  CFR 
71.9. 

RECORD  SOURCE  CATEGORIES: 

Nominations  submitted  by 
individuals  within  the  system,  other 
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individuals  and  organizations  and  by 
govenmient  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 


Not  applicable. 
DOL/MSHA-1 
SYSTEM  NAME: 

Coal  and  Metal  and  Nonmetal  Mine 
Accident.  Injury,  and  Illness. 

SECURITY  classification: 

Unclassified. 

SYSTEM  LOCATKM: 

Department  of  Labor,  Mine  Safety  and 
Health  Administration,  Program 
Evaluation  and  Information  Resources, 
PO  Box  25367,  Denver  CO  80225-0367. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individual  workers  in  the  coal  and 
metal  and  nonmetal  mining  industries. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  accident, 
injury,  and  occupational  illness  data 
which  includes  die  mine  name  and 
identification  number;  date,  time,  and 
place  of  occurrence;  type  and 
description  of  accident;  and  name  and 
social  security  number  of  injured  miner. 
For  1978  and  subsequent  years,  only  the 
last  four  digits  of  the  social  security 
number  are  in  the  records. 

AUTHORffY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
130  U.S.C.  813. 


PURPOSE(S): 

To  maintain  data  to  provide  MSHA 
timely  information  for  making  decisions 
on  improving  safety  and  health 
programs,  improving  education  and 
training  efforts,  and  establishing 
priorities  in  technical  assistance 
activities  in  the  mining  industry.  The 
primary  uses  of  the  records  are  (a)  to 
determine  probable  cause  of  accidents, 
injuries,  and  illnesses  and  (b)  to  provide 
a  statistical  analytic  data  base  for 
allocation  of  MSHA  and  other  resources 
to  reduce  occupational  injiuies  and 
illnesses. 

ROUTINE  USES  OF  RECORDS  MAB4TAINE0  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  general  prefatory 
statement,  disclosures  may  be  made  to 
a  federal  agency  which  has  requested 
information  relevant  or  necessary  to 
research  for  mine  safety  and  health 
imder  appropriate  security  procedures. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 


POLKIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual — file  folders;  Computer — 
magnetic  media. 

retrievabiltty: 

Indexed  and  filed  by  mine 
identification  number  and  date  of 
accident  and  injury  occurrence  or 
illness  diagnosis.  Accessed  by  mine 
identification,  date  of  accident  and  the 
last  four  digits  of  the  social  security 
number  of  individual(s)  involved. 

SAFEGUARDS: 

Computer  safeguards  and  procedures 
developed  by  MSHA  under  GSA 
Circular  E-34.  Appropriate  reports  are 
marked  with  the  Privacy  Act  warning. 
Only  authorized  personnel  have  access 
to  files. 

RETENTION  AND  DISPOSAL: 

MSHA  Forms  7000-1.  Mine  Accident. 
Injury,  and  Illness  Report,  are  retained 
for  6  years  after  year  of  record  and  then 
destroyed.  Microfiche  copies  of  these 
dociunents  are  retained  by  the  Office  of 
Injmy  and  Employment  Information 
permanently.  Records  in  magnetic 
media  are  transferred  to  NARA  as 
permanent  records  immediately  after 
each  annual  close-out. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Office  of  Injury  and 
Employment  Information.  Program 
Evaluation  and  Information  Resoiuces. 
PO  Box  25367,  Denver.  CO  80225-0367. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written,  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him/her  is  required. 

RECORD  ACCESS  PROCEDURES: 

To  see  your  records,  write  the  System 
Manager  and  describe  specifically  as 
possible  the  records  sought  and  funiish 
the  following  information:  ■ 

a.  Full  name 

b.  Date  of  birth 

c.  Signature 

CONTESTING  RECORD  PROCEDURES: 

Individuals  requesting  amendment  to 
the  record  should  contact  the  System 
Manager  and  furnish  the  following 
information: 

a.  Full  name 

b.  Date  of  birth 
c:  Signature 

RECORD  SOURCE  CATEGORIES: 

Mine  operators  including 
independent  contractors. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/MSHA-3 
SYSTEM  NAME: 

Metal  and  Nonmetal  Mine  Safety  and 
Health  Management  Information 
System. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

(1)  Office  of  the  Administrator  for 
Metal  and  Nonmetal  Mine  Safety  and 
Health.  U.S.  Department  of  Labor.  4015 
Wilson  Blvd.,  Arlington.  Virginia  22203. 

(2)  Substantially  all  Metal  and 
Nonmetal  Mine  Safety  and  Health 
Offices  listed  in  the  appendix.  (See  the 
Appendix  for  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Metal  and  Nonmetal  enforcement 
personnel  and  key  officials  who  conduct 
inspection/investigation  activities  at 
surface  and  underground  mines. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  records  on  metal  and 
nonmetal  mine  safety  and  health 
activities  which  include  mine  and  mill 
locations,  metal  and  nonmetal  mine 
inspection  personnel  time  and  activity, 
inspections,  citations  and  orders  against 
operators,  sampling  data  on  personal 
exposure  of  non-identified  miners  and 
MSHA  personnel  to  radiation,  dust, 
noise  and  other  contaminants,  and 
comprehensive  health  surveys  on 
individual  operations. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

29  U.S.C.  557a.  668;  30  U.S.C.  811. 
813.814. 

PURPOSE(S): 

Records  are  maintained  in  order  to  (a) 
determine  workload,  work  scheduling 
and  performance  of  mine  inspection 
personnel;  (b)  maintain  records  on 
violations  of  health  and  safety  standards 
and  regulations;  (c)  determine 
contaminant  exposure  level;  and  (d) 
maintain  employment  data  at  metal  and 
noimiietal  mines,  e.g.  number  or 
workers,  etc. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  imiversal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  disclosure 
may  be  made  (a)  to  the  National 
Institute  of  Occupational  Safety  and 
Health  and  the  Environmental 
Protection  Agency  to  determine 
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contaminant  exposure  levels;  (b)  to  state 
agencies  to  maintain  records  on 
violations  of  health  and  safety  standards 
and  regulations,  as  well  as  to  determine 
contaminant  exposure  levels;  (c)  to 
imions  and  company  officials  to 
determine  contaminant  exposure  levels; 
(d)  to  individuals  requesting 
information  on  mines  or  mine  exposure. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer-Information  from  source 
documents  to  remote  disk  storage  to 
host  disk  storage,  with  final  storage  on 
magnetic  tape.  Manual — 8  x  IOV2  inch 
reports  and  forms  in  standard  file 
cabinets. 

RETRIEV  ability: 

Computerized  and  manual  records  are 
indexed  by  mine  identification  number 
for  operator  and  by  Authorized 
Representative  and  Right  of  Entry 
number  for  MSHA  personnel. 

SAFEGUARDS: 

Computer  safeguards  and  procediires 
developed  by  MSHA  under  GSA 
Circular  E-34.  Manual-Locked  file 
cabinets.  Dimng  working  hours  records 
are  accessible  only  to  authorized 
personnel. 

retention  AND  DISPOSAL: 

Computer  databases  are  updated  bom 
source  documents  daily,  weekly  and 
monthly.  The  active  computer  database 
contains  data  for  the  most  recent  5 
years.  This  data  is  transferred  to  the 
historical  database  when  it  is  5  years 
old.  The  historical  database  is  retained 
indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrative  Officer,  Metal  and 
Nonmetal  Mine  Safety  and  Health,  4015 
Wilson  Blvd.,  Arlington,  Virginia  22203. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written,  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him/her  is  required. 

RECORD  ACCESS  PROCEDURES: 

To  see  your  records,  write  the  System 
Manager  and  describe  as  specifically  as 
possible  the  records  sought  and  furnish 
the  following  information: 

a.  Full  name 

b.  Date  of  birth 


c-  Signature 

CONTESTING  RECORD  PROCEDURES: 

Individuals  requesting  amendment  to 
the  record  should  contact  the  System 
Manager  and  furnish  the  following 
information: 

a.  Full  name 

b.  Date  of  birth 

c.  Signature 

RECORD  SOURCE  CATEGORIES: 

MSHA  inspection  personnel  and 
individual  mine  operators. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT 

None. 
DOL/MSHA-10 
SYSTEM  NAME: 

Discrimination  Investigations. 

SECURITY  CLASSIFICATION: 
Unclassified. 

SYSTEM  location: 

Office  of  the  Administrator  for  Coal 
Mine  Safety  and  Health  and  Office  of 
the  Administrator  for  Metal  and 
Nonmetal  Mine  Safety  and  Health.  Mine 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203 
and  all  Coal  and  Metal  and  Nonmetal 
Mine  Safety  and  Health  district  offices 
(see  the  Appendix  for  addresses). 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  alleged  to  have  been 
discriminated  against  in  violation  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  and  the  Coal  Mine  Health  and 
Safety  Act  of  1969. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  telephone  number, 
social  security  number,  occupation, 
place  of  employment,  other  identifying 
data,  and  allegation  information 
concerning  complainants,  mine 
operators,  witnesses,  and  third  party 
sources.  This  material  includes 
interviews  and  other  data  gathered  by 
the  investigator. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
30  U.S.C.  815(c). 

PURPOSE(S): 

Records  are  maintained  to  determine 
validity  and  gravity  of  allegations  and 
the  amount  of  civil  penalty  assessment. 

ROUTINE  USE  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 


DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING. 
ACCESSING.  RETAINING,  AND  DISPOSING  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  manila  file  folders  and 
computerized  tracking  system. 

retrievabiltty: 

Records  are  retrielved  by  case  number; 
complainant's/respondent's  name; 
company  name;  mine  name, 
identification  niunber  (I.D.).  or  address. 

SAFEGUARDS: 

Maintained  in  locked  file  cabinets  and 
secured  computer  system. 

RETENTION  AND  DISPOSAL: 

Retained  for  3  years,  then  transferred 
to  a  Federal  Records  Center  where  they 
are  retained  for  15  years,  then  destroyed    • 
except  for  cases  involving  health  issues. 
For  those  cases  involving  health  issues 
retain  for  3  years,  then  transferred  to  a 
Federal  Records  Center  where  they  are 
retained  for  27  years,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator  for  Coal  Mine  Safety 
Health,  Ballston  Towers  No.  3.  4015 
Wilson  Boulevard,  Arlington.  Virginia 
22203;  Administrator  for  Metal  and 
Nomnetal  Mine  Safety  and  Health,  same 
address  as  above. 

NOTnCATWN  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
appropriate  System  Manager.  A  written, 
signed  request  stating  that  the  requester 
seeks  information  concerning  records 
pertaining  to  him/her  is  required. 

RECORDS  ACCESS  PROCEDURES: 

To  see  your  records,  write  the 
appropriate  System  Manager  and 
describe  as  specifically  as  possible  the 
records  being  sought  and  furnish  the 
following  information: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Signature. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  requesting  amendment  to 
the  record  should  contact  the 
appropriate  System  Manager  and 
furnish  the  following  information: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Signature. 

RECORD  SOURCE  CATEGORIES: 

Individuals  alleging  discrimination, 
mine  operators,  witnesses,  and  third 
party  sources. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(2),  investigatory  material  in  this 
system.of  records  compiled  for  law 
enforcement  piuposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G), 
(H),  and  (I);  and  (f)  of  5  U.S.C.  552a. 
provided  however,  that  if  any  • 

individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975.  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOL/MSHA-13 

SYSTEM  NAME: 

Coed  Mine  Respirable  Dust  Program. 

SECURPFY  classification: 

Unclassified. 

system  location: 

Coal  Mine  Safety  and  Health.  MSHA. 
U.S.  Department  of  Labor.  4015  Wilson 
Blvd.,  Arlington,  Virginia  22203.  and 
substantially  all  Coal  Mine  Safety  and 
Health  Offices  listed  in  the  Appendix. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Individual  coal  miners  for  whom 
personal  dust  samples  have  been 
submitted  for  analysis  prior  to  1981, 
miners  with  evidence  of  the 
development  of  coal  workers' 
pneumoconiosis  (black  lung  disease)  as 
defined  under  30  CFR  part  90  after 
1981. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  data  such  as 
the  mine  identification,  including  mine 
name  and  company  name,  mine  entity 
number  (specific  location  in  the  mine 
where  samples  were  taken),  occupation 
and  social  security  number  of 
individual  sampled  (pre  1981  date)  and 
of  30  CFR  part  90  miner  (after  1980), 
date  sampled,  concentration  of 
respirable  dust  measured  in  the  miner's 
work  environment,  tons  of  material 
produced  during  sampling  shift,  and 
sampling  time,  and  social  seciu-ity 
number  of  the  certified  person  taking 
the  sample. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
30  U.S.C.  813(a),  842. 


PURPOSE(S): 

To  maintain  records  to  determine 
compliance  with  the  mandatory 
respirable  coal  mine  dust  standards. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  m  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  disclosing 
of  relevant  records  may  be  made  (1)  to 
the  U.S.  Department  of  Health  and 
Human  Services  in  accordance  with 
provisions  of  Pub.  L.  91-173  as 
amended  by  Pub.  L.  95-164;  (2)  to  mine 
operators  to  furnish  information 
relevant  to  the  respirable  dust  program 
as  it  applies  to  their  operations  as 
required  by  the  law;  (3)  to  appropriate 
Federal,  State,  local  or  foreign  agency 
for  research  purposes,  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license;  (4)  to  labor,  industry 
and  academic  organizations  to  monitor 
dust  concentration  and  compliance 
trends. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENaES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Historical  data  on  magnetic  tape  and 
current  data  on  computer  disk. 

retrievability: 

-Indexed  by  mine  identification 
number,  and  social  security  number  for 
individual  coal  miners  sampled  prior  to 
1981  and  for  all  30  CFR  part  90  miners 
after  1980.  This  information  is  available 
on  computer  printouts. 

SAFEGUARDS: 

Access  limited  to  authorized 
personnel  in  regard  to  computerized 
data.  Sampling  data  and  other  manual 
records  for  part  90  miners  are  stored  in 
locked  steel  cabinets  with  access  being 
granted  only  to  duly  authorized 
personnel.  Sample  results  for  other  than 
30  CFR  part  90  miners  are  kept  in 
regular  file  cabinets.  No  other  manual 
records  are  identifiable. 

RETENTION  AND  DISPOSAL: 

Maintain  magnetic  tapes  indefinitely. 
Transfer  to  FARC  operator/inspector 
dust  data  cards  when  3  years  old  and 
destroy  when  10  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Division  of  Health,  Coal  Mine 
Safety  and  Health,  MSHA,  4015  Wilson 
Blvd.,  Arlington,  Virginia  22203. 


NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written,  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him/her  is  required. 

RECORDS  ACCESS  PROCEDURES: 

To  see  your  records,  for  samples 
collected  prior  to  1981  and  for  30  CFR 
part  90  miners  after  1980  write  the 
System  Manager  and  describe 
specifically  as  possible  the  records 
sought  and  furnish  the  following 
information: 

a.  Full  name 

b.  Date  of  birth 

c.  Social  Security  number 

d.  Signatm-e 

CONTESTING  RECORD  PROCEDURES: 

To  see  your  records,  write  the  System 
Manager  and  describe  specifically  as 
possible  the  records  sought  and  furnish 
the  following  information: 

a.  Full  name 

b.  Date  of  birth 

c.  Social  Security  number 

d.  Signature 

RECORD  SOURCE  CATEGORIES: 

Mine  operators. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/MSHA-15 
SYSTEM  NAME: 

Health  and  Safety  Training  and 
Examination  Records. 

SECURITY  CLASSIRCATION: 

Unclassified. 

SYSTEM  location: 

Qualification  and  Certification  Unit, 
Educational  Policy  and  Development, 
Mine  Safety  and  Health  Administration, 
PO  Box  25367  (DFC),  Denver,  Colorado 
80225. 

categories  of  individuals  covered  by  the 
system: 

Miners,  mining  industry  persoimel. 
State  and  Federal  employees  who  have 
taken  MSHA  approved  training  courses 
to  attain  skills  to  become  qualified  and 
certified  to  complete  mining  tasks. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  mine  ID 
number,  training  coxu-se  codes, 
instructor's  name,  date  of  training,  name 
and  social  security  number  of  persons 
who  have  taken  training  and 
examinations  to  become  qualified  and/ 
or  certified. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
30  U.S.C.  825,  877(i),  952. 
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PUfV>OSE(S): 

The  primary  uses  of  the  records  are  to 
(a)  maintain  records  of  training  and 
examination  of  individual  miners, 
mining  industry  personnel,  and  State 
and  Federal  employees  who  have  taken 
MSHA  approved  training  courses;  (b) 
issue  qualification  and/or  certification 
cards  to  individuals  who  become 
qualified  or  certified  under  the  law,  as 
appropriate:  (c)  issue  qualification  cards 
to  instructors  authorized  to  teach  MSHA 
approved  training  courses;  (d)  provide 
information  to  monitor  and  expand 
safety  training  programs;  (e)  verify  that 
individuals  have  completed  required 
training;  (f)  report  training  data  in 
various  formats  for  a  variety  of  uses, 
particularly,  reporting  to  Congress, 
publication. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosures  may  be  made  (a)  to  mine 
operators  requesting  information  to 
verify  training  required  by  law;  (b)  to 
labor  organizations  requesting 
information  on  training  status  of  its 
members;  (c)  to  mine  operators' 
associations  which  require  training  for 
policy  and  programming  utilization;  (d) 
to  appropriate  Federal,  State,  tribal 
governments,  local  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violation  of,  or  for 
enforcing  or  implementing,  a  statute, 
rule,  regulation,  order  or  license. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Training  documents  are  microfilmed; 
then,  they  are  entered  into  computer 
files. 

RETMEV  ABILITY: 

Computerized  records  are  indexed 
and  accessed  by  mine  identification  and 
individual  social  security  numbers. 
Microfilm  records  are  retrieved  on  basis 
of  cycle  number,  social  security  number, 
mine  identification  numbers,  date  and 
course  examination.  (Note:  Records 
have  the  individual  names  but  do  not 
contain  addresses.  The  social  security 
number  is  used  by  MSHA  for  retrievals 
because  the  file  contains  many 
individuals  with  the  same  names,  and 
there  is  no  way  to  know  which  records 
belong  to  which  individual  by  using 
name  only.) 


SAFEGUARDS: 

Computer  safeguards  and  procedures 
developed  by  MSHA  under  GSA 
Circular  E-34.  Reports  are  marked  with 
the  appropriate  Privacy  Act  warning. 
During  working  hours  only  authorized 
personnel  have  access  to  files. 

RETENTION  AND  DISPOSAL: 

Training  documents  are  destroyed 
when  3  years  old.  Microfilm  is 
destroyed  when  50  years  old. 

Computer  files  are  updated  as  changes 
occur  and  used  to  verify  information. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Qualification  and  Certification 
Unit.  Educational  Policy  and 
Development,  PO  Box  25367  (DFC), 
Denver,  Colorado  80225. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written,  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him/her  is  required. 

RECORD  ACCESS  PROCEDURES: 

To  see  your  records,  write  the  System 
Manager  and  describe  specifically  as 
possible  the  records  sought  and  furnish 
the  following  information: 

a.  Full  name 

b.  Social  Security  number 

c.  Signature 

d.  Address 

CONTESTING  RECORD  PROCEDURES: 

Individuals  requesting  amendment  to 
the  record  should  contact  the  System 
Manager  and  furnish  the  following 
information: 

a.  Full  name 

b.  Social  Security  number 

c.  Signature 

d.  Type  of  Record  to  be  amended 

e.  Address 

RECORD  SOURCE  CATEGORIES: 

Training  records  are  received  from 
instructors,  mining  industry,  and  MSHA 
training  personnel. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUMSHA-18 
SYSTEM  NAME: 

Coal  Mine  Safety  and  Health 
Management  Information  System. 

SECURtTY  CLASSIFICATION: 

Unclassified. 

SYSTEM  location: 

(1)  Office  of  the  Administrator  for 
Coal  Mine  Safety  and  Health,  U.S. 


Department  of  Labor,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203; 
(2)  Coal  Mine  Safety  and  Health  district 
and  field  offices. 

categories  of  individuals  covered  by  the 
system: 

Coal  Mine  Safety  and  Health 
enforcement  personnel  and  key  officials 
at  surface  and  underground 
installations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  on  mine  status  and 
characteristics;  key  mine  officials; 
inspections;  violations;  sampling 
information;  Coal  Mine  Safety  and 
Health  enforcement  personnel;  and  time 
utilization  for  Coal  Mine  Safety  and 
Health  enforcement  personnel. 

AUTHOBITY  F0«  MABITENANCE  OF  THE  SYSTEM: 

29  U.S.C.  557a,  668;  30  U.S.C.  811, 
813,  814. 

PURPOSE(S): 

To  maintain  information  on  (a)  status 
of  mining  operations;  (b)  identification 
of  key  mine  officials;  (c)  inspections  of 
mines;  (d)  citations  and  orders  issued 
for  violation  of  the  Mine  Act  and  30 
CFR;  (e)  information  on  samples  taken 
by  inspectors;  and  (f)  time  utilization  for 
Coal  Mine  Safety  and  Health 
enforcement  personnel.  Disclosure 
outside  the  Department  of  Labor  may  be 
made  to  appropriate  Federal,  State,  local 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order  or  license. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDVNJi  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files:  Magnetic  tape  and  disk 
units. ._ 

RETENTION  AND  DISPOSAL: 

Inspection  reports  and  related 
documents  are  destroyed  after  10  years. 
Other  source  documents  are  destroyed 
when  no  longer  needed.  Active  database 
is  retained  for  2  complete  fiscal  years; 
then  moved  to  the  historical  database  or 
magnetic  tape.  Historical  database  and 
magnetic  tapes  are  retained  indefinitely. 


retrievabiuty: 

By  mine  identification  number  for  key 
mine  officials;  by  Authorized 
Representative  number,  organization 
number,  inspection  event  number,  and 
violation  number  for  enforcement 
personnel. 

SAFEGUARDS: 

Access  limited  to  authorized 
personnel  in  regard  to  computerized 
data.  Manual  records  on  Coal  Mine 
Safety  and  Health  enforcement 
persoimel  are  kept  in  locked  file 
cabinets.  Manual  records  on  mine  status 
and  characteristics,  key  mine  officials, 
inspections,  violations,  and  time 
utilization  for  Coal  Mine  Safety  and 
Health  enforcement  personnel  are  kept 
in  regular  file  cabinets. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Administrator  for  Coal  Mine  Safety 
and  Health,  MSHA,  Department  of 
Labor,  4015  Wilson  Boulevard, 
Arlington.  Virginia  22203. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written,  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him/her  is  required. 

RECORD  ACCESS  PROCEDURES: 

To  see  your  records,  write  the  System 
Manager  and  describe  specifically  as 
possible  the  records  sought  and  furnish 
the  following  information: 

a.  Full  name 

b.  Date  of  birth 

c.  Social  Security  number 

d.  Signature 

CONTESTING  RECORD  PROCEDURES: 

Individuals  requesting  amendment  to 
the  record  should  contact  the  System 
Manager  and  furnish  the  following 
information: 

a.  Full  name 

b.  Date  of  birth 

c.  Social  Security  number 

d.  Signature 

RECORDS  SOURCE  CATEGORIES: 

Coal  Mine  Safety  and  Health 
personnel  submit  inspection,  time 
utilization,  violation,  sampling,  and 
other  enforcement  information  in 
accordance  with  prescribed  procedures. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/MSHA-19 
SYSTEM  NAME: 

Employee  Conduct  Investigations. 


SECURfTY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Mine  Safety  and  Health 
Administration,  Administration  and 
Management,  U.S.  Department  of  Labor, 
4015  Wilson  Blvd.,  Arlington,  Virginia 
22203. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  MSHA  employee  against  whom 
any  allegation  of  serious  misconduct, 
illegal  acts,  conflict  of  interest,  etc.  has 
been  made. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  organization,  allegation  and 
other  pertinent  information  relating  to 
the  individual  involved,  as  well  as  the 
investigative  report  associated  with  the 
case,  including  interviews  and  other 
data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301,  7301,  Executive  Order 
11222. 

PURPOSE(S): 

The  primary  use  of  the  records  is  to 
determine  facts  and  circumstances 
relative  to  allegations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

disclosure  to  consumer  reporting 
agencies: 

None. 

POUCIES  AND  practices  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  records  are  maintained  in 
manila  folders  which  are  stored  in 
locked  file  cabinets.  Computer  records 
are  maintained  in  a  password 
controlled,  computerized  tracking 
system. 

RETRiEVABiLrnr: 
By  name  or  by  file  number. 

SAFEGUARDS: 

Maintained  in  locked  file  cabinets  and 
password  controlled  computer  system. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  four  years 
following  the  date  either:  (a)  They  are 
referred  to  the  OIG;  (b)  they  are 
transferred  to  OPM/GOVT-3  Records  of 
Adverse  Actions  and  Actions  Based  on 
Unacceptable  Performance;  or  (c)  it  is 
determined  that  the  allegation  was 


without  sufficient  merit  to  warrant 
further  action,  after  which  they  are 
destroyed  by  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Administration  and 
Management,  MSHA,  4015  Wilson  Blvd. 
Arlington,  Virginia  22203. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the  ,^ 

System  Manager.  A  written,  signed 
request  stating  that  the  requestor  seeks 
information  concerning  records 
pertaining  to  him/her  is  required. 

RECORD  ACCESS  PROCEDURES: 

To  see  records,  an  individual  must 
provide  the  request  in  writing  to  the 
System  Manager.  It  must  be  as  specific 
as  possible  and  the  following 
information  must  be  furnished: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Signature. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  requesting  amendment  to 
the  record  should  contact  the  System 
Manager  and  furnish  the  following 
information: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Signatiu«. 

RECORD  SOURCE  CATEGORIES: 

Individual  employees  and  officials  of 
MSHA  and  any  others  alleging 
misconduct. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(2],  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(g). 
(h).  and  (i);  and  (f)  of  5  U.S.C.  552a,  . 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975.  imder  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOL/MSHA-20 

SYSTEM  NAME: 

Civil/Criminal  Investigations. 


icain 


FpHfiral  Recister/ Vol.  67,  No.  67 /Monday,  April  8,  2002 /Notices 


Federal  Register / Vol.  67,  No.  67 /Monday,  April  8,  2002 /Notices 


16919 


16918 


Federal  Register /Vol.  67.  No.  67 /Monday.  April  8.  2002 /Notices 


SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  location: 

Office  of  the  Administrator  for  Coal 
Mine  Safety  and  Health  and  Office  of 
the  Administrator  for  Metal  and 
Nonmetal  Mine  Safety  and  Health,  Mine 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203 
and  all  Coal  and  Metal  and  Nonmetal 
Mine  Safety  and  Health  district  offices 
(see  the  Appendix  for  addresses). 

categories  of  individuals  covered  by  the 
system: 

Individuals  who  allegedly,  knowingly 
or  willfully,  committed  violations  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  (Mine  Act)  and  the  Coal  Mine 
Health  and  Safety  Act  of  1969  (Coal 
Act);  individuals  who  have  been 
criminally  prosecuted  for  such 
violations;  and  individuals  who  have 
been  civilly  assessed  a  monetary  penalty 
for  violations  of  the  1977  Mine  Act  or 
1969  Coal  Act. 

categories  of  records  in  the  system: 

Name,  address,  telephone  number, 
social  security  number,  occupation, 
place  of  employment,  and  other 
identifying  data  along  with  allegation 
information  of  miners,  mine  operators, 
and  other  individuals.  Interviews  and 
other  data  gathered  by  the  investigator. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
30  U.S.C.  820. 

PURPOSE(S): 

Records  are  maintained  to  determine 
validity  and  gravity  of  allegations  and 
the  amount  of  civil  penalty  assessment 
or  referral  for  possible  criminal 
prosecution. 

ROUTINE  USE  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  of  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
ACCESSING,  RETAINING,  AND  DISPOSING  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  manila  file  folders  and 
computerized  tracking  system. 

retrievabhjty: 

Records  are  filed  by  case  number; 
agent's  name;  company  name;  mine 
"  name,  identification  number  (I.D.)  or 
address. 


safeguards: 

Maintained  in  locked  file  cabinets  and 
secured  computer  system. 

retention  and  disposal: 

Retained  for  3  years,  then  transferred 
to  a  Federal  Records  Center  where  they 
are  retained  for  15  years,  then  destroyed 
except  for  cases  involving  health  issues. 
For  those  cases  involving  health  issues 
retain  for  3  years,  then  transferred  to  a 
Federal  Records  Center  where  they  are 
retained  for  27  years,  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator  for  Coal  Mine  Safety 
Health,  Ballston  Towers  No.  3.  4015 
Wilson  Boulevard.  Arlington,  Virginia 
22203;  Administrator  for  Metal  and 
Nonmetal  Mine  Safety  and  Health,  same 
address  as  above. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written,  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him/her  is  required. 

RECORDS  ACCESS  PROCEDURES: 

To  see  your  records,  write  the  System' 
Manager  and  describe  as  specifically  as 
possible  the  records  being  sought  and 
furnish  the  following  information: 

a.  Full  name 

b.  Date  of  birth 

c.  Signature 

CONTESTING  RECORD  PROCEDURES: 

Individuals  requesting  amendment  to 
the  record  should  contact  the  System 
Manager  and  furnish  the  following 
information: 

a.  Full  name 

b.  Date  of  birth 

c.  Signature 

RECORD  SOURCE  CATEGORIES: 

Miners  and  mine  operators,  MSHA 
investigators  and  other  individuals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a{k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  fi-om 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G), 
(H),  and  (1);  and  (f)  of  5  U.S.C.  552a. 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law. 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 


the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

In  accordance  with  5  U.S.C.  552a(j)(2). 
investigatory  material  in  this  systeip  of 
records  compiled  for  criminal  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3),  (c)(4),  {d)(l),  (d)(2), 
(d)(3).  (d)(4),  (e)(1),  (e)(2),  (e)(3). 
(e)(4)(G),  (e)(4)(H),  (e)(4){I).  (e)(5),. (e)(8), 
(f),  of  5  U.S.C.  552a. 

DOUMSHA-21 


SYSTEM  NAME: 

Assessments  and  Civil  Penalty  Debt 
Collection  Activity  and  Reporting 
Systeiri 

SECURrrr  classification: 
Unclassified. 

SYSTEM  location: 

Office  of  Assessments.  Civil  Penalty 
Compliance  Office,  Mine  Safety  and 
Health  Administration  (MSHA),  U.S. 
Department  of  Labor.  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  were  cited  for 
committing  violations  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Mine  Act)  and  mandatory  safety  and 
health  standards  which  resulted  in  their 
indebtedness  to  the  United  States  in  the 
form  of  a  civil  penalty. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Consumer  credit  reports.  Case  files, 
payment  installment  plans,  bankruptcy 
case  files.  Employee  Identification 
Numbers  file  (EIN).  Treasury  cross- 
servicing  files.  Treasury  offset  files, 
financial  adjustment  files.  Assessments 
Management  Information  System. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  3701. 3711-12,  3716-19. 
3720A-E.  7701.  (Debt  Collection 
Improvement  Act  of  1996);  30  U.S.C. 
815  and  820. 

PURPOSE(S): 

The  system  provides  information  on 
individuals  who  are  indebted  to  the 
Department  of  Labor.  Mine  Safety  and 
Health  Administration,  for  the  purpose 
of  assessing  penalties,  determining  the 
collection  of  debts,  and  taking 
appropriate  actions  to  collect  or 
otherwise  resolve  the  debts. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files,  computer  files  on  Local 
Area  Network  (LAN)  and  PCS. 

RETRIEV  ability: 

By  mine  identification  number; 
Employee  Identification  Number,  Name, 
MSHA  case  number,  or  Social  Security 
Number  (SSN). 

SAFEGUARDS: 

Access  to  computerized  data  is 
limited  to  authorized  persormel  through 
use  of  encrypted  passwords.  Manual 
records  in  Office  of  Assessments  are 
kept  in  locked  file  cabinets  or  restricted 
areas.  During  working  hours  only 
authorized  persormel  have  access  to 
files. 

RETENTION  AND  DISPOSAL: 

Source  documents  are  retained  until 
case  is  closed  and  retired  to  the 
appropriate  Federal  Records  Center  for 
10  years  and  then  destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director  of  Assessment,  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  Office  of  Assessments, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203. 

NOTnCATION  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  virritten,  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him/her  is  required. 

RECORD  ACCESS  PROCEDURES: 

To  see  records,  write  the  System 
Manager  and  describe  specifically  as 
possible  the  records  sought  and  furnish 
the  following  information: 

a.  Full  name 

b.  Signature 

CONTESTING  RECORD  PROCEDURES: 

Individuals  requesting  amendment  to 
the  record  should  contact  the  System 
Manager  and  furnish  the  following 
information: 

a.  Full  name 

b.  Signature 


c.  The  specific  problem 
RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  Office  of 
Assessments.  Civil  Penalty  Compliance 
Office.  Credit  Reporting  Bureaus.  Dun 
and  Bradstreet  Reporting.  Consumer 
credit  reports,  Case  files,  payment 
installment  plans,  bankruptcy  case  files. 
Employee  Identification  Numbers  file 
(EIS),  Treasury  cross-servicing  files. 
Treasury  offset  files,  financial 
adjustment  files,  and  the  Assessments 
Management  Information  System. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUMSHA-22 
SYSTEM  NAME: 

Education  Policy  and  Development; 
National  Mine  Health  and  Safety 
Academy  Permanent  Record  Card. 

SECURrnr  classification: 
Unclassified. 

system  location: 

Office  of  the  Superintendent,  National 
Mine  Health  and  Safety  Academy,  Mine 
Safety  and  Health  Adininistration,  U.S. 
Department  of  Labor,  1301  Airport 
Road,  Beaver,  West  Virginia  25813. 

categories  of  individuals  COVERED  BY  THE 
system: 

Mine  Safety  and  Health 
Administration  personnel  and  other 
students  receiving  training  at  the  Mine 
Health  and  Safety  Academy. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Student  grade  transcripts.  (Records 
reflecting  com-ses  and  grades  received) 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
29  U.S.C.  557(a),  30  U.S.C.  952. 

PURPOSE(S): 

To  maintain  records  on  Mine  Safety 
and  Health  inspectors  to  assure  that 
proper  training  is  received  as  required 
imder  the  Federal  mine  Safety  and 
Health  Act  of  1977,  Public  Law  91-173, 
as  amended  by  Public  Law  95-164,  Sec. 
502  c.(l)  (2)  (3).  Records  are  used  by 
students  and  supervisors  to  track 
training  and  grades. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosiu«s  may  be  made  to  (1) 
appropriate  Federal,  State,  local 
agencies  when  students  transfer  from 
one  agency  to  another;  (2)  colleges  that 
accept  training  received  at  the  Academy 
for  transferable  credit  hours;  (3) 
supervisors  of  students  vyho  request 


transcripts  on  employees  to  assure  that 
proper  training  has  been  received  or 
completed. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENaES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files. 

retrievabiuty: 

By  Social  Security  Number  or  name  of 
the  student. 

SAFEGUARDS: 

Manual  records  on  Academy  training 
personnel  and  students  are  kept  in 
locked  file  cabinets. 

RETENTION  AND  DISPOSAL: 

Instructor  grade  sheets  are  destroyed 
after  3  years.  Academy  Permanent 
Records  Cards  (Transcripts)  are  retained 
for  50  years  and  then  destroyed. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

Director  for  Educational  Policy  and 
Development,  Mine  Safety  and  Health, 
Department  of  Labor,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 

NOTinCATION  procedure: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written,  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him/her  is  required. 

RECORD  ACCESS  PROCEDURES: 

To  see  records,  write  the  System 
Manager  and  describe  specifically  as 
possible  the  records  sought  and  furnish 
the  following  information: 

a.  Full  name 

b.  Address 

c.  Signature 

CONTESTING  RECORD  PROCEDURES: 

Individuals  requesting  amendment  to 
the  record  should  contact  the  System 
Manager  and  furnish  the  following 
information: 

a.  Full  name 

b.  Address 

c.  Signature 

d.  The  specffic  problem 

RECORD  SOURCE  CATEGORIES: 

Educational  Policy  and  Development. 
National  Mine  Health  and  Safety 
instructors  and  students. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
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DOUMSHA-23 
SYSTEM  name: 

Education  Policy  and  Development; 
Education  Field  Services  (EFS)  Activity 
Reporting  System. 

SECUMTY  classification: 
Unclassified. 

SYSTEM  location: 

(1)  Office  of  the  Director  for 
Educational  Policy  and  Development, 
Mine  Safety  and  Health,  U.S. 
Department  of  Labor,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203; 

(2)  Educational  Field  Services  for 
Educational  Policy  and  Development, 
Mine  Safety  and  Health,  U.S. 
Department  of  Labor,  Airport  Road. 
Beaver,  West  Virginia; 

(3)  Educational  Field  Services  for 
Educational  Policy  and  Development, 
Mine  Safety  and  Health.  U.S. 
Department  of  Labor,  P.O.  Box  25367, 
Denver  Federal  Center,  Denver, 
Colorado  80225. 

CATEGOMES  OF  INDIV10UALS  COVERED  BY  THE 
SYSTEM: 

Educational  Policy  and  Development, 
Educational  Field  Services  training 
personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  on  mine  ID's  visited; 
number  of  personnel  contacted; 
•activities  conducted;  time  spent  on 
activities;  name;  AR/RE  Authorized 
Representative  number  (AR)  or  Right  of 
entry  number  (RE)  number;  organization 
code;  and  information  on  time 
utilization  for  Training  Specialists. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
29  U.S.C.  557(a) 

PURP08E(S): 

(1)  To  determine  the  workload  and 
work  scheduling;  (2)  To  assist  in 
budgeting  and  staffing  of  education  and 
training  specialists;  (3)  To  assess 
training  needs  of  MSHA  personnel  and 
industry  personnel;  and  (4)  To  assist 
management  in  the  monitoring  of 
training  activities  conducted  by  EFS 
Training  Specialists. 

ROUTINE  USES  OF  RECORDS  MAMTAVIED  IN  THE 
SYSTEM,  MCLUOmC  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTVIG 
AGENOES: 

None. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Manual  files,  and  computer  files. 

RETRtEVABNJTY: 

By  mine  identification  number; 
Authorized  Representative/Right  of 
Entry  Representative  number; 
organization  code. 

SAFEGUARDS: 

Access  limited  to  authorized 
personnel  in  regard  to  computerized 
data.  Manual  records  on  Education 
Policy  and  Development  training 
personnel  are  kept  in  locked  file 
cabinets. 

Computer  safeguards  and  procedures 
developed  by  contractors  under  GSA 
Circular  E-34.  Reports  are  marked  with 
a  Privacy  Act  warning.  During  working 
hours  only  authorized  personnel  have 
access  to  files. 

RETENTON  AND  DISPOSAL: 

Paper  records  are  destroyed  when  3 
years  old.  Computer  records  are 
maintained  permanently  for  historicd 
purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  for  Educational  Policy  and 
Development,  Mine  Safety  and  Health, 
Department  of  Labor,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written,  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him/her  is  required. 

RECORD  ACCESS  PROCEDURES: 

To  see  records,  wTite  the  System 
Manager  and  describe  as  specifically  as 
possible  the  records  sought  and  furnish 
the  following  information: 

a.  Full  name 

b.  AR/RE  number 

c.  Address 

d.  Signature 

CONTESTING  RECORD  PROCEDURES: 

Individuals  requesting  amendment  to 
the  record  should  contact  the  System 
Manager  and  furnish  the  following 
information: 

a.  Full  name 

b.  AR/RE  number 

c.  Signature 

d.  The  specific  problem. 

RECORD  SOURCE  CATEGORIES: 

Educational  Policy  and  Development, 
Educational  Field  Services  personnel. 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOLyMSHA-24 

SYSTEM  NAME: 

Radon  Daughter  Exposure. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Division  of  Health,  Office  of  the 
Administrator  for  Metal  and  Nonmetal 
Mine  Safety  and  Health,  Mine  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 

CATEGORIES  OF  INDIVtDUALS  COVERED  BY  THE 

system: 

All  individuals  for  whom  mine 
operators  were  required  to  calculate  and 
record  radon  dau^ter  exposure  in  the 
previous  calendar  year. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Mine  I.D.  number,  mine  name, 
section,  township,  range,  county,  and 
state  of  mine  location,  operator,  and 
time  period,  individual's  name,  social 
security  number,  current  year's  radon 
daughter  exposure  and  cimiulative 
radon  daughter  exposure  in  working 
level  months  (WLM). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
30  U.S.C.  811,961 

PURPOSE(S): 

To  document  exposure  of  miners  to 
radon  daughters,  a  form  of  radiation 
which  has  been  proven  to  cause  cancer 
in  humans  and  is  well  known  as  a 
severe  hazard  for  metal  and  normietal 
miners.  The  exposure  limit  is  an  annual 
limit  which  requires  careful 
documentation  to  ensure  that  no  miner 
is  overexposed. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  routine  uses 
listed  in  the  General  Prefatory  Statement 
of  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTKES  FOR  STORING, 
ACCESSING,  RETAINING,  AND  DISPOSING  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

t 

Manual  files. 

retrievabiuty: 

By  year,  mine  name,  mine  operator, 
and  individual  name. 
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SAFEGUARDS: 

Manual  records  are  kept  in  locked  file 
cabinets.  During  working  hours  records 
are  accessible  only  to  authorized 
personnel. 

retention  and  disposal: 

Retained  until  individual  would  have 
turned  75  years  old  or  until  10  years 
after  known  death  of  individual. 

system  manager(s)  and  address: 

Chief  of  Health,  Administrator  for 
Metal  and  Nonmetal  Mine  Safety  and 
Health,  same  address  as  above. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written,  signed 
request  stating  that  the  requester  seeks 
information  concerning  records 
pertaining  to  him/her  is  required  or  a 
letter  signed  by  the  individual  or  his 
estate  authorizing  the  requester  to 
obtain  the  information.  (As  per  30  CFR 
57.5040  and  ANSI  N13.8-1973 
"Radiation  Protection  in  Uranium 
Mines.") 

RECORDS  ACCESS  PROCEDURES: 

To  see  your  records,  write  the  System 
Manager  and  describe  as  specifically  as 
possible  the  records  sought  and  furnish 
the  following  information: 

a.  Full  name 

b.  Address 

c.  Signature 

CONTESTING  RECORD  PROCEDURES: 

To  see  your  records,  write  the  System 
Manager  and  describe  as  specifically  as 
possible  the  records  sought  and  furnish 
the  following  information: 

a.  Full  name 

b.  Address 

c.  Signature 

RECORD  SOURCE  CATEGORIES: 

Mine  operators. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/OSHA-1 
SYSTEM  NAME: 

Discrimination  Complaint  File. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  and  Regional  Offices  of  the 
Occupational  Safety  and  Health 
Administration;  see  the  Appendix  to 
this  document. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed 
complaints  alleging  discrimination 


against  them  by  their  employers  for 
exercising  safety  and  hesdth  rights. 
Complainants  may  file  pursuant  to 
section  11(c)  of  the  Occupational  Safety 
and  Health  Act  (29  U.S.C.  651-678), 
section  405  of  the  Surface 
Transportation  Assistance  Act  (49 
U.S.C.  31105  et  seq.),  section  211  of  the 
Asbestos  Hazard  Emergency  Response 
Act  (15  U.S.C.  2601)  or  section  of  the 
International  Safe  Container  Act  (46 
U.S.C.  1501  et  seq.).  Complaints  are  also 
filed  pursuant  to  those  additional 
statutes  listed  below  under  the  category 
entitled  Authority  for  Maintenance  of 
the  System.  Employees  who  are  covered 
by  the  statutes  listed  below  may  file 
complaints  alleging  discrimination  on 
the  basis  of  protected  activity  relating  to 
environmental  laws. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  telephone  number, 
social  security  number,  occupation, 
place  of  employment,  and  other 
identifying  data  along  with  the  type  of 
allegation.  This  material  includes 
interviews  and  other  data  gathered  by 
the  investigator. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  11(c)  of  the  Occupational 
Safety  and  Health  Act  (29  U.S.C.  651- 
678);  sec.  405  of  the  Surface 
Transportation  Assistance  Act  (49 
U.S.C.  31105);  sec.  211  of  the  Asbestos 
Hazard  Emergency  Response  Act  (15 
U.S.C.  2601  et  seq.);  sec.  7  of  the 
International  Safe  Container  Act  (46 
U.S.C.  1501  et  seq.);  the  Safe  Drinking 
Water  Act  (42  U.S.C.  300j-9(i));  the 
Water  Pollution  Control  Act  (33  U.S.C. 
1367);  the  Toxic  Substances  Control  Act 
(15  U.S.C.  2622);  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act  for 
the  21st  Century,  29  U.S.C.  42121;  the 
Solid  Waste  Disposal  Act  (42  U.S.C. 
6971);  the  Clean  Air  Act  (42  U.S.C. 
7622);  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (42  U.S.C. 
9610);  and  the  Energy  Reorganization 
Act  of  1974  (42  U.S.C.  5851). 

PURPOSE(S): 

The  records  are  used  to  support 
investigative  materials  discovered  or 
created  during  investigation  of 
violations  of  the  health  and  safety 
statutes  and  the  environmental  statutes 
listed  in  the  category  in  this  notice  for 
Authority.  The  records  also  are  used  as 
the  basis  of  statistical  reports  on  such 
activity  by  regional  administrators, 
investigators,  and  their  supervisors  in 
the  Occupational  Safety  and  Health 
Administration. 


ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  With  respect  to  the  first  four 
statutes  listed  imder  the  Authority 
category,  disclosure  of  the  gravamen  of 
a  complaint,  as  well  as  the  name  of  the 
complainant,  may  be  made  to  the 
employer,  so  that  the  complaint  can 
proceed  to  a  resolution. 

B.  With  respect  to  the  eight  remaining 
statutes  listed  under  the  Authority        ^ 
category,  disclosure  of  a  copy  of  the 
actual  written  complaint  by  the 
complainant,  may  be  made  to  the 
employer  so  that  the  complaint  can 
proceed  to  a  resolution. 

C.  With  respect  to  complaints  under 
the  Energy  Reorganization  Act  (ERA), 
disclosure  of  a  copy  of  the  actual 
written  complaint  by  the  complainant, 
may  be  made  to  the  United  States 
Nuclear  Regulatory  Agency,  as 
mandated  by  the  ERA. 

D.  With  respect  to  complaints  luider 
the  environmental  statutes,  disclosure  of 
a  copy  of  the  actual  written  complaint 
by  the  complainant,  may  be  made  to  the 
United  States  Environmental  Protection 
Agency  (EPA),  as  mandated  by  this 
Department's  regulation,  29  CFR  Part 
24. 

E.  With  respect  to  complaints  under 
the  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act  for  the  21st 
Century,  disclosure  of  a  copy  of  the 
actual  written  complaint  by  the 
complainant,  may  be  made  to  the 
Federal  Aviation  Administration,  as  is 
mandated  by  the  Act. 

F.  All  of  the  above  five  disclosures  are 
in  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files. 

RETRIEVABIUTY: 

By  complainant's  name  or  case 
identification  number. 

safeguards: 

Locked  storage  equipment  and 
personnel  screening. 

RETENTION  AND  DISPOSAL: 

Destroy  five  years  after  case  is  closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  the  Office  of  11(c) 
Programs  in  the  National  Office  and 
Regional  Administrators  at  addresses  in 
the  Appendix. 
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NOTIFICATKM  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  at  the  appropriate 
system  location. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  gain  access  to 
non-exempt  records  should  contact  the 
system  manager  at  the  appropriate 
system  location. 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  any  non-exempt  records 
should  contact  the  system  manager  at 
the  system  location  listed  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  complainants  who  filed 
allegation(s)  of  discrimination  by 
employer{s)  against  employee{s)  who 
have  exercised  job  safety  and  health 
responsibilities;  information  compiled 
in  connection  with  investigations.  Also 
employers,  employees  and  witnesses. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3):  (d);  (e)(1);  (e)(4)(G). 
(H),  and  (I);  and  (f)  of  5  U.S.C.  552a. 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law. 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOUOSHA-6 

SYSTEM  NAME: 

Program  Activity  File. 

SECURTTY  classification: 

None. 

system  location: 

Office  of  Management  Data  Systems, 
Occupational  Safety  and  Health 
Administration,  Room  N-3661.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 


categories  of  mnviouALS  covered  by  the 
system: 

Compliance  Safety  and  Health 
Officers  of  the  Occupational  Safety  and 
Health  Administration. 

categories  of  records  in  the  system: 

Time  sheets/logs  documenting 
compliance  safety  and  health  officers' 
activities  covering  inspections, 
monitoring  and  other  compliance- 
related  data. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  651-678). 

PORPOSE(S): 

These  records  are  maintained  to 
document  the  amount  of  time  spent  by 
OSHA  compliance  safety  and  health 
officers  on  their  various  compliance- 
related  activities.  The  data  compiled 
from  the  time  sheets  are  used  to  analyze 
program  activity  by  producing  such 
activity  measures  as  time  spent  on  each 
of  various  types  of  compliance-related 
activities;  the  data  are  used  by  key 
agency  officials  to  assist  in  measuring 
the  effectiveness  of  OSHA's 
enforcement  activities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 

POLCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  media. 

retrievabnjty: 

By  compliance  safety  and  health 
officer  identifying  number  or  by 
inspection/investigation  number. 

SAFEGUARDS: 

Computer  file  accessible  only  through 
password  system  available  only  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Data  files  maintained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Office  of  Management  Data 
Systems,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 

N0T1FKATK>N  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 


information  about  them  should  contact 
the  system  manager  at  the  system 
location  listed  above. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  gain  access  to 
records  should  contact  the  system 
manager  at  the  system  location  listed 
above. 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request- 
amendment  of  any  record  should 
contact  the  system  manager  at  the  • 
system  location  listed  above. 

RECORD  SOURCE  CATEGORIES: 

Compliance  safety  and  health 
officers'/investigators'  time  logs. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Not  applicable.  \ 

DOL/OSHA-9 
SYSTEM  name: 

OSHA  Compliance  Safety  and  Health 
Officer  Training  Record. 

SECURPfY  classification: 

None. 

SYSTEM  location: 

Regional  offices  of  the  Occupational 
Safety  and  Health  Administration;  see 
the  Appendix  for  addresses. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Compliance  Safety  and  Health 
Officers  of  the  Occupational  Safety  and 
Health  Administration. 

categories  of  records  IN  THE  SYSTEM: 

Records  reflecting  training  courses 
and  programs  completed  by  Compliance 
Safety  and  Health  Officers  of  the 
Occupational  Safety  and  Health 
Administration. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  651-678). 

PURPOSE(S): 

These  records  are  used  to  determine 
which  Compliance  Safety  and  Health 
Officers  have  completed  required 
training  and  which  need  added  training. 
They  are  used  to  analyze  individual 
training  needs  and  to  assess  overall 
needs  for  training  in  upcoming  periods; 
used  by  Regional  Administrators  for 
planning  and  budgetary  purposes. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  •(CLUOWG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  dociunent. 
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DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files. 

RETRIEVABILITY: 

By  name  of  individual  Compliance 
Safety  and  Health  Officer. 

SAFEGUARDS: 

Locked  file  cabinets. 

RETENTION  AND  DISPOSAL: 

Upon  termination  of  employment  of  a 
Compliance  Safety  and  Health  Officer, 
or  upon  transfer  to  another  job. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Regional  Administrator  at  address  in 
the  Appendix  where  system  is  located. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  at  the  appropriate 
system  location  listed  above. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  gain  access  to 
records  should  contact  the  system 
manager  at  the  system  location  listed 
above. 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  any  records  should 
contact  the  system  manager  at  the 
system  location  listed  above. 

RECORD  SOURCE  CATEGORIES: 

Official  personnel  folders;  certificates 
of  training;  individuals  concerned. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Not  applicable. 
DOLyOSHA-10 
SYSTEM  NAME: 

OSHA  Outreach  Training  Program. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Office  of  Training  and  Education, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  1555  Times  Drive.  Des  Plaines, 
Illinois  60018. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Authorized  OSHA  Outreach  Training 
Program  trainers. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Each  trainer's  file  contains  the 
following  information:  Trainer's  name, 
title,  ID  number,  company  name, 
address,  telephone  number,  fax  number, 
and  the  most  recent  date  the  individual 
completed  em  OSHA  construction  and/ 
or  general  industry  Outreach  course. 
Files  also  contain  the  end  date  of 
outreach  classes  taught  by  the  trainer, 
the  type  of  training  conducted,  and  the 
date  that  OSHA  student  course 
completion  cards  were  sent  to  the 
trainer  by  OSHA.  Manual  files  contain 
documentation  submitted  by  the  trainer 
which  includes  topics  covered,  students 
taught,  and  a  copy  of  the  letter  sent  to 
the  trainer  for  that  class. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  651-678);  5  U.S.C.  501. 

PURPOSE(S): 

To  maintain,  efficiently  and 
acciirately,  information  on  OSHA 
authorized  outreach  trainers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENaES: 

None.  . 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  and  Automated  Data 
Processing  (ADP)  Files. 

retrievabiuty: 

Records  in  the  manual  system  of 
records  are  retrieved  by  the  date  that  the 
training  class  was  held  and  by  the  name 
of  the  authorized  OSHA  outreach 
trainer. 

Records  in  the  ADP  system  are 
retrieved  by  the  name  of  the  OSHA 
authorized  outreach  trainer  or  by  the 
trainer's  system  assigned  ID.  nimiber. 

safeguards: 

Locked  file  cabinets  for  manual  files; 
computer  file  accessible  through 
password  system  available  only  to 
authorized  OSHA  personnel. 

RETENTION  AND  DISPOSAL: 

Manual  system — retained  5  years, 
then  destroyed;  ADP  system— retained 
indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Division  of  Training  and 
Educational  Programs,  Occupational 


Safety  and  Health  Administration.  U.S. 
Department  of  Labor,  1555  Times  Drive, 
Des  Plaines,  Illinois  60018. 

NOTIHCATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  at  the  system 
location  listed  above.  Name,  address, 
and  date  authorized  as  trainer  should  be 
provided. 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  gain  access 
should  contact  the  system  manager  at 
the  system  location  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  must  contact  the  system 
manager  at  the  system  location  listed 
above. 

RECORD  SOURCE  CATEGORIES: 

Trainers  and  any  individuals 
attending  any  of  the  OSHA  outreach 
trainer  courses  (500,  501,  502,  503).' 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUOSHA-12 
SYSTEM  NAME: 

OSHA  Employee  Conduct 
Investigations. 

SECURITY  CLASSIRCATION: 

Unclassified. 

SYSTEM  location: 

Directorate  heads,  separate  office 
heads,  Regional  Administrators, 
Director  Cincinnati  Laboratory,  Director 
Salt  Lake  City  Laboratory,  of  the 
Occupational  Safety  and  Health       ^ 
Administration  (OSHA). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  who  are  the  subject  of  an 
investigation  or  a  conduct  inquiry. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  organization,  and  other 
information  relating  to  the  individual 
involved.  The  record  also  contains 
investigative  report(s)  associated  with 
the  case,  including  interviews  and  other 
information  gathered. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

These  records  are  maintained  to 
ensure  that  all  appropriate  records  of 
problems,  misconduct,  illegal  acts, 
conflicts  of  interest,  etc.,  are  retained. 
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ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUaES  AND  PRACTICES  f  OR  STORWKS, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  stored  in  file  folders 
in  metal  file  cabinets. 

retrievabnjty: 

By  name  or  case  file  number. 

safeguards: 

The  files  are  maintained  in  locked  file 
cabinets  with  access  available  only  to 
those  with  a  need  to  know  the 
information  to  perform  their  officially 
assigned  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  four  years 
following  the  date  either:  (a)  They  are 
referred  to  the  OIG:  (b)  they  are 
transferred  to  GPM/GOVT-3  Records  of 
Adverse  Actions  and  Actions  Based  on 
Unacceptable  Performance;  or  (c)  it  is 
determined  that  the  allegation  was 
without  sufficient  merit  to  warrant 
further  action,  after  which  they  are 
destroyed  by  burning. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

Directorate  heads,  separate  Office 
heads,  Regional  Administrators, 
Director  Cincinnati  Laboratory,  Director 
Salt  Lake  City  Laboratory,  of  the 
Occupational  Safety  and  Health 
Administration  at  addresses  listed  in  the 
Appendix. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  mailed  to  system 
managers  listed  above  at  addresses 
listed  in  the  Appendix. 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  gain  access  to 
records  should  contact  the  appropriate 
system  manager  at  the  system  locations 
listed  in  the  Appendix. 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  any  non-exempt  records 
should  contact  the  system  manager  at 
the  location  listed  in  the  Appendix. 

RECORD  SOURCE  CATEGORIES: 

Hotline  complaints  received  through 
the  Office  of  the  Inspector  General,  or 
through  the  General  Accounting  Office; 
complaints  or  incident  reports 


submitted  by  other  employees  or 
'  members  of  the  public;  and  other 
investigative  reports. 

SYSTEMS  EXEMPTED  f  ROM  CERTAIN  PROVIStONS 
OP  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G). 
(H),  and  (I):  and  (f)  of  5  U.S.C.  552a, 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOL/OSHA-13 

SYSTEM  NAME: 

OSHA  Office  of  Training  and 
Education  Automated  Registration 
System. 

SECURITY  CLASSIf  ICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Office  of  Training  and  Education, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  1555  Times  Drive,  Des  Plaines, 
Illinois  60018. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Students  ft-om  the  U.S.  Dep^ment  of 
Labor,  state  governments,  other  Federal 
agencies  and  from  the  private  sector. 
These  students  are  primarily 
compliance  safety  and  health  officers, 
safety  specialists,  safety  engineers, 
safety  officers,  industrial  hygienists, 
instructors,  loss  control  specialists,  and 
others  in  occupations  related  to 
occupational  safety  and  health. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 
Each  student's  file  contains  the 
following  information:  Student's  name, 
office  name,  office  address,  office 
telephone  number,  course  enrollment 
history,  tuition  status,  student 
employment  origin,  cumulative  record 
of  student's  continuing  educational 
units  (CEU's),  and  certification 
maintenance  points  (CMP's)  issued  by 


this  office  from  fiscal  year  1989  to  the 
present.  Reports  are  prepared  from  these 
records  that  identify  by  individual  or 
group  of  individuals,  the  students  first 
and  last  name,  office  name,  and  status 
of  class(es)  enrollment  (i.e.,  enrolled, 
waiting,  canceled,  or  completed).  This 
information  is  reported  by  region,  state, 
area  office,  or  course. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  651-678). 

PURPOSE(S): 

To  maintain  needed  enrollment 
information  for  proper  management  of 
course  schedules,  curricula  and 
determining  individual  training  needs. 
Records  are  used  by  managers  and 
Office  of  Training  Education  staff  to 
develop  class  rosters,  student 
enrollment  history,  course/class 
enrollment  changes  on  a  weekly  basis, 
training  verification,  cancellation 
notices,  confirmation  letters  and 
certificates  of  completion  for  individual 
students.  Reports  are  used  by  Office  of 
Training  and  Education  staff,  and  OSHA 
Nationd  Office  and  Regional  office  staff 
for  managing  the  registration  of  students 
in  courses. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  of  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS: 

STORAGE: 

Magnetic  media  and  manual  files. 

RETRIEVABILrrY: 

The  operators  who  operate  the  system 
can  access  information  by  student's 
name  or  by  course  number.  The  system 
administrator  can  access  by  student's 
name,  course  number,  date  of 
eru'oUment,  employment  origin, 
company  name,  address  and  phone 
number. 

SAFEGUARDS: 

Manual  files  are  stored  in  locked  file 
cabinets.  The  hard  disk  in  the  computer 
is  secured  by  the  use  of  a  system  lock 
to  which  only  authorized  staff  have 
access.  Backup  floppy  disks  are  stored 
in  locked  file  cabinets.  Access  to  all 
manual  and  ADP  files  is  restricted  to 
authorized  personnel  only. 


RETENTION  AND  DISPOSAL: 

Data  for  the  current  year  and  two 
preceding  years  will  be  retained  on  the 
computer  hard  disk.  Data  pre-dating  this 
time  will  be  backed  up  on  floppy  disks 
and  stored  in  a  locked  cabinet.  In  no 
case  will  data  predate  fiscal  year  1989. 
Files  will  be  destroyed  when  no  longer 
of  any  administrative  use. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrative  officer.  Office  of 
Training  and  Education,  at  the  system 
location  in  Des  Plaines,  Illinois. 

NOTIRCATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
th6  system  fnanager  at  the  system 
location  listed  above. 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  gain  access  to 
non-exempt  records  should  contact  the 
system  manager  at  the  system  location 
listed  above. 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  any  non-exempt  records 
should  contact  the  system  manager  at 
the  system  location  listed  above. 

RECORD  SOURCE  CATEGORIES: 

Students. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Not  applicable. 
DOUOSHA-14 
SYSTEM  NAME: 

Office  of  Training  and  Education 
Computer-based  Acquisition/Financial 
Records  System. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Office  of  Training  and  Education, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  1555  Times  Drive,  Des  Plaines, 
Illinois  60018. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Staff  of  the  Office  of  Training  and 
Education,  including  the  Training 
Institute.  Individuals  doing  business 
with  the  Office  of  Training  and 
Education  that  involve  the  payment  or 
receipt  of  funds. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  necessary  data  to 
prepare  a  procurement  requisition 
including:  The  requisition  number;  the 


name  of  the  bureau  making  the 
procurement  request;  the  specific  page 
number  of  the  requisition;  the  date  of 
the  requisition;  the  accounting  code;  the 
delivery  requirement  address;  the 
official's  name,  title,  and  phone  number 
for  information  concerning  the 
procurement;  an  identification  if  the 
procurement  is  for  instructional 
services,  or  for  other  supplies/services, 
if  for  instructional  services — the  course 
number  and  location  of  the  course;  a 
specific  ordering  item  number  and/or 
stock  number;  a  narrative  description  of 
the  item  or  service;  the  quantity 
requested;  the  unit  price;  the  unit  issue; 
the  total  dollar  amount;  the  narrative 
justification  for  making  the  request;  the 
name,  address,  and  phone  number  of 
the  suggested  vendor;  the  Office 
division  making  the  request;  and  the 
initials  of  the  staff  person(s)  making  the 
request.  This  system  of  records  also 
contains  the  necessary  data  for 
maintaining  a  general  ledger  of 
accounts.  Information  will  be  taken 
fi-om  obligating  documents.  Records  also 
include  necessary  data  to  track  the 
receipt  of  all  receivables. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  651-678). 

PURPOSE(S): 

To  provide  an  acquisition  and 
financial  management  system  which 
will  improve  the  acquisition  process; 
and  provide  an  efficient  means  for  the 
accurate  recording,  tracking,  reporting, 
and  control  of  Office  funds  and 
receivables. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 
ADP  files. 

RETRIEVABILrrY: 

By  name  of  vendor,  by  name  of  staff 
person  making  a  procurement  request, 
by  individual  travel  authorization 
number,  by  individual  last  name,  and  by 
any  of  the  data  elements  identified  in 
the  Categories  of  Records  in  the  System 
category. 


SAFEGUARDS: 

Computer  disks  locked  in  file 
cabinets;  password  system  for 
authorized  persons  only. 

RETENTION  AND  DISPOSAL: 

Dispose  of  when  no  longer  needed  for 
administrative  purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Division  of  Administration  and 
Training  Information,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  1555  Times  Drive, 
Des  Plaines,  Illinois  60018. 

NOTIRCATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  at  the  system 
location  listed  above. 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  gain  access  to 
non-exempt  records  should  contact  the 
system  manager  at  the  system  location 
listed  above. 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  any  records  should 
contact  the  system  manager  at  the 
system  location  listed  above. 

RECORD  SOURCE  CATEGORIES: 

Administrative  files  and  procurement 
files. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUOSHA-15 

SYSTEM  NAME: 

Office  of  Training  and  Education 
Resource  Center  Loan  Program. 

SECURmr  CLASSIFICATION: 

Unclassified.  , 

SYSTEM  LOCATION: 

Office  of  Training  emd  Education, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  1555  Times  Drive,  Des  Plaines, 
Illinois  60018. 

CATEGORIES  OF  INDIVIDUAL  COVERED  BY  THE 
SYSTEM: 

Individual  borrowers  who  have 
become  qualified  to  borrow  from  the 
Resouit;e  Center  Collection  of 
occupational  safety  and  health 
materials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Records  contain  borrower  name, 
company  name  and  address  or  home 
address,  company  and  home  telephone 
numbers,  fax  number,  application  form 
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number,  application  date,  borrower 
category',  audiovisual  program  title  and 
accession  number,  audiovisual 
copyright  date,  transaction 
identification  number,  and  transaction 
date. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Occupationar  Safety  and  Health  Act  of 
1970  (29  U.S.C.  651-678)  and  5  U.S.C. 
301. 

PURPOSE(S): 

These  records  are  maintained  to 
facilitate  the  performance  of  the 
Resource  Center  Loan  Program  wrhich 
loans  occupational  safety  and  health 
materials  to  qualified  borrowers,  for 
verification  of  borrower  status  and 
authorization  to  borrow,  to  track 
borrower  requests  for  materials  through 
processing  and  disposition,  to  maintain 
material  availability  and  usage 
information,  to  track  status  and  history 
of  overdue  materials,  to  maintain 
records  on  lost  and  damaged  materials. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files  for  signed  borrower 
agreement  forms,  borrower  request 
forms,  and  progi-am  booking  forms  are 
metintained  in  file  cabinets.  Automated 
Data  Processing  (ADP)  files  for  all  other 
records. 

RETRIEVABIUTY: 

By  name  of  borrower  for  signed 
borrower  agreement  forms  (manual),  by 
any  of  the  data  elements  in  Categories 
of  Records  in  the  System  section  (ADP). 

SAFEGUARDS: 

Manual  files  and  computer  disks  are 
locked  in  file  cabinets.  Password  system 
access  to  authorized  personnel  for  ADP 
files. 

RETENTION  AND  DISPOSAL: 

Dispose  of  when  no  longer  needed  for 
administrative  purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Division  of  Administration  and 
Training  Information.  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  1555  Times  Drive, 
Des  Plaines,  Illinois  60018. 


NOTIFICATION  PROCEDURE: 

Any  individual  who  wishes  to  be 
notified  if  this  system  of  records 
contains  a  record  pertaining  to  them 
may  apply  in  writing  to  the  system 
manager  at  the  above  address. 

RECORD  ACCESS  PROCEDURES: 

Any  individual  wishing  to  gain  access 
to  any  records  pertaining  to  them,  may 
apply  in  writing  to  the  system  manager 
at  the  system  address  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
modification  or  deletion  to  any  records 
pertaining  to  them,  may  apply  in 
writing  to  the  system  manager  at  the 
system  address  listed  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  and  information 
pertaining  to  Resource  Center  materials 
are  taken  from  Resource  Center  files. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
DOL/PWBA-2 
SYSTEM  NAME: 

PWBA  Enforcement  Management      ' 
System. 

SECURTTY  CLASSIFICATION: 

None. 
SYSTEM  LOCATION: 

Office  of  Enforcement.  PWBA,  U.S. 
Department  of  Labor,  200  Constitution 
Ave..  NW.  Washington,  DC  20210.  and 
all  PWBA  field  offices  as  listed  in  the 
Appendix  A  to  this  document. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Plan  administrators,  trustees,  and 
those  individuals  who  provide  advice  or 
services  to  employee  benefit  plans,  and 
other  individuals  (such  as  the  named 
defendants)  involved  in  investigations 
and  enforcement  actions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  including  plan  nan^e. 
plan  administrator's  name,  service 
provider's  name,  trustee's  name,  and 
names  of  other  individuals  (such  as  the 
named  defendants)  involved  in 
investigations  and  enforcement  actions. 

AUTHORfTY  FOR  THE  MAINTENANCE  OF  THE 
SYSTEM: 

29  U.S.C.  1134-37. 

PURPOSE(S): 

This  system  of  records  is  used  to 
access  information  related  to  case  files 
involving  investigations  instituted  by 
the  Department  of  Labor  (DDL)  under 


the  Title  I  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA).  The 
investigative  files  are  used  in  the 
prosecution  of  violations  of  law, 
whether  civil  or  criminal  in  nature. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  pursuant  to 
29  U.S.C.  1134,  a  record  fi-om  this 
system  of  records  may  be  disclosed, 
subject  to  the  restrictions  imposed  by 
various  statutes  and  rules,  such  as  the 
Privacy  Act,  to  a  department  or  agency 
of  the  United  States,  or  to  any  person 
actually  affected  by  any  matter  which 
may  be  the  subject  of  the  investigation; 
except  that  any  information  obtained  by 
the  Secretary  of  Labor  pursuant  to 
section  6103  of  Title  26  shall  be  made 
available  only  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  the  Treasury. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTE^: 

STORAGE: 

The  records  in  this  system  are 
maintained  in  an  electronic  database 
and  in  paper  case  files. 

RETRIEVABIUTY: 

Records  are  retrieved  from  the 
electronic  database  by  the  name  of  the 
plan,  service  provider  name,  trustee 
name,  or  the  name  of  another  individual 
(such  as  the  named  defendant)  involved 
in  the  investigation  or  enforcement 
action.  Records  are  also  retrieved  by 
case  number,  the  plan's  employer 
identification  number  (EIN)  and  plan 
number  (if  known),  or  service  provider 
or  trustee  EIN. 

SAFEGUARDS: 

Direct  access  to  and  use  of  these 
records  is  restricted  to  authorized 
personnel  in  the  Office  of  Enforcement 
and  PWBA  field  offices.  In  the  Office  of 
Enforcement,  manueil  files  are 
maintained  in  file  cabinets  with  access 
limited  to  OE  staff.  In  the  field  offices, 
manual  files  are  maintained  in  file 
cabinets  with  access  limited  to 
appropriate  PWBA  staff.  In  all  instances, 
the  electronic  database  is  password 
protected  and  limited  to  use  by 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Investigative  case  files  are  retained  in 
the  office  for  one  year  after  completion 
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by  voluntary  compliance  or  litigation,  or 
related  actions  following  voluntary 
compliance  or  litigation.  After  one  year, 
the  case  files  are  transferred  to  the 
Federal  Records  Center  for  seven  (7) 
years  and  then  destroyed.  The  electronic 
database  files  are  retained  permanently. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

In  the  national  office:  Director  of 
Enforcement,  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 

In  the  Regional  offices:  the  Regional 
Director  (as  listed  in  the  Appendix  to 
this  document). 

In  the  District  Offices:  the  District 
Supervisor  (as  listed  in  the  Appendix  A 
to  this  document). 

NOTinCATION  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  appropriate  system  manager 
described  above.  Individuals  should 
furnish  their  full  name,  address,  and 
employee  benefit  plan  association  and 
should  identify  the  employee  benefit 
plan  by  name,  address,  and  EIS  (if 
known). 

RECORD  ACCESS  PROCEDURES: 

Request  for  access  to  records  should 
follow  the  Notification  procedure 
described  above.  Specific  materials  in 
the  system  have  been  exempted  ft'om 
Privacy  Act  provisions  imder  5  U.S.C. 
552a(j)(2)  and  (k)(2).  To  the  extent  that 
this  system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access, 
contest  of  the  content  of  the  record,  and 
appeal  of  a  denial  to  access.  A 
determination  as  to  exemption  shall  be 
made  at  the  time  a  request  for  access  is 
received.  Access  procedures  are  the 
same  as  the  Notification  procedures 
described  above.  Individuals  requesting 
access  must  also  comply  with  Privacy 
Act  regulations  on  verification  of 
identity  and  access  to  records  (29  CFR 
71.2). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  the  Notification  procedure 
above,  except  individuals  desiring  to 
contest  or  amend  information 
maintained  in  the  system  should  direct 
their  written  request  to  the  appropriate 
System  Manager  listed  above,  state 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought' 
pursuant  to  29  CFR  71.9. 

RECORD  SOURCE  CATEGORIES: 

Individual  complaints,  witnesses,  or 
interviews  conducted  during 


investigations  or  plan  participant  or 
beneficiary  information  obtained  during 
investigations  on  cases  opened  in  the 
Office  of  Enforcement  or  in  any  of  the 
PWBA  field  offices. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

a.  Criminal  Law  Enforcement:  In 
accordance  with  subsection  552a(j)(2)  of 
the  Privacy  Act,  5  U.S.C.  552a(j)(2). 
information  maintained  for  criminal  law 
enforcement  purposes  in  PWBA's  Office 
of  Enforcement  or  its  field  offices  is 
exempt  from  subsections  (c)(3)  and  (4), 
(d).  (e)(1).  (2),  and  (3).  (e)(4)(G),  (H).  and 
(I),  (e)(5)  and  (8).  (fl,  and  (g)  of  5  U.S.C. 
552a. 

b.  Other  Law  Enforcement:  In 
accordance  with  subsection  552a(k)(2) 
of  the  Privacy  Act,  5  U.S.C.  552a(k)(2). 
investigatory  material  in  this  system  of 
records  compiled  for  civil  law 
enforcement  purposes  is  exempt  firom 
subsections  (c)(3).  (d)(1),  (2).  (3).  and  (4). 
(e)(1).  (e)(4)(G)  and  (I),  and  (f)  of  5 
U.S.C.  552a. 

DOL/PWBA-3 

SYSTEM  NAME: 

PWBA  Correspondence  Files. 

SECURtfY  CLASSIRCAT10N: 

None. 

SYSTEM  LOCATION: 

Office  of  Participant  Assistance  and 
Communications 

Office  of  Exemption  Determinations 

Office  of  Regulations  and 
Interpretations 

Office  of  Health  Plan  Standards  and 
Compliance  Assistance 

U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.  Washington. 
DC  20210 

Atlanta  Regional  Office.  61  Forsyth 
Street.  Suite  7B54,  Atlanta.  GA  30303 

Boston  Regional  Office.  J.F.K. 
Building.  Room  575.  Boston.  MA  02203 

San  Francisco  Regional  Office,  71 
Stevenson  Street,  Suite  915,  P.O.  Box 
190250,  San  Francisco,  CA  94119-250 

Seattle  District  Office,  1111  Third 
Avenue,  MIDCOM  Tower,  Suite  860, 
Seattle,  WA  98101-3212. 

categories  of  individuals  covered  by  the 
system: 
Correspondents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letters  requesting  information, 
advisory  opinions,  FOIA  requests. 
Privacy  Act  Requests,  or  submitting 
comments,  the  Department's  replies 
thereto,  and  related  internal 
memoranda,  including  notes  pertaining 
to  meetings  and  telephone  calls. 


AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  1135. 

PURPOSE(S): 

These  records  are  maintained  to  take 
action  on  or  to  respond  to  a  complaint, 
inquiry  or  comment  concerning  certain 
aspects  of  Title  I  of  ERISA  or  to  respond 
to  requests  imder  FOIA  or  Privacy  Act 
and  to  track  the  progress  of  such 
correspondence  through  the  office. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files  and  electronic  tracking 
system. 

RETRIEVABILffY: 

Files  are  retrieved  by  an  individual 
name  or  control  number. 

SAFEGUARDS: 

Access  to  these  records  is  limited  to 
authorized  PWBA  staff.  Computer 
system  is  password  protected  and 
accessible  only  to  personnel  creating  the 
database. 

RETENTION  AND  DISPOSAL: 

The  retention  schedule  for  FOIA  and 
Privacy  Act  request  files  follows  General 
Records  Schedule  14  and  are  retained 
two  years  after  date  of  reply  or  six  years 
after  issuance  of  the  appeal 
determination.  If  there  is  litigation  in 
the  underlying  matter,  the  file  is 
retained  for  three  years  after  the 
litigation  is  completed.  Requests  for 
advisory  opinions  and  the  replies 
thereto  are  retained  indefinitely, 
requests  for  information  are  destroyed 
one  year  after  completion  of  project. 
Electronic  index  is  destroyed  six  years 
qfter  date  of  last  entry. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  the  Office  of  Participant 
Assistance  and  Communications 

Director  of  the  Office  of  Exemption 
Determinations 

Director  of  the  Office  of  Regulations 
and  Interpretations 

Director  of  the  Office  of  Health  Plan 
Standards  and  Compliance  Assistance 

Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 
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Regional  Directors  in  the  following 
offices: 

Atlanta  Regional  Office,  61  Forsyth 
Street,  Suite  7B54.  Atlanta,  GA  30303 

Boston  Regional  Office,  J.F.K. 
Building,  Room  575.  Boston,  MA  02203 

San  Francisco  Regional  Office,  71 
Stevenson  Street,  Suite  915,  PO  Box 
190250,  San  Francisco,  CA  94119-250 

District  Supervisor,  Seattle  District 
Office,  1111  Third  Avenue,  MIDCOM 
Tower,  Suite  860,  Seattle,  WA  98101- 
3212. 

NOTFICATION  PBOCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  indicated  above.  All 
requests  must  be  in  writing  and  mailed 
or  presented  in  person  during  the 
Department's  normal  business-hours. 

RECORDS  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Individuals  requesting  access  must  also 
comply  with  U.S.  Department  of  Labor 
Privacy  Act  regulations  on  verification 
of  identity  at  29  CFR  71.2. 

CONTESTMO  RECORD  PROCEDURES: 

Same  as  notification  procedure  above 
except  individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  written 
request  to  the  System  Manager  listed 
above,  and  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought  pursuant  to  29  CFR  71.9. 

RECORD  SOURCE  CATEGORIES: 

Correspondence  from  individuals  and 
responses  thereto. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/PWBA-4 

SYSTEM  NAME: 

Technical  Assistance  and  Inquiries 
System. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Division  of  Technical  Assistance  and 
Inquiries  in  the  National  office,  all 
regional  and  district  offices. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Correspondents  and  callers  requesting 
information  and  assistance. 

CATEQORCS  OF  RECORDS  IN  THE  SYSTEM: 

General  and  congressional  telephone 
inquiries  and  correspondence  regarding 


all  aspects  of  pension  and  welfare 
benefit  plans  and  records  which  provide 
the  status  of  individuals  under  these 
plans. 

AUTHORITY  FOR  THE  MAINTENANCE  OF  THE 
SYSTEM: 

29  U.S.C.  1135. 

PURPOSE(S): 

These  records  are  used  to  take  action 
on  or  respond  to  inquiries  frxim 
Members  of  Congress  and  private 
citizens. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  records  in 
this  system  may  be  disclosed  to  the 
relevant  employee  benefit  plan 
administrator,  third  party  administrator, 
insurance  carrier  or  other  party  as 
necessary  to  facilitate  a  resolution  to  the 
circumstance  presented  by  the 
individual  seeking  assistance  from  the 
agency. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AOENOES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file 
cabinets  and  on  computer  system. 

RETRIEVABIUTV: 

By  name  of  individual. 

SAFEGUARDS: 

In  the  National  office,  manual  files  are 
maintained  in  file  cabinets  with  access 
limited  to  staff  of  the  Division  of 
Technical  Assistance  and  Inquiries.  In 
the  regional  and  district  offices,  manual 
files  are  maintained  in  file  cabinets  with 
access  limited  to  appropriate  PWBA 
staff.  Computer  system  is  password 
protected  and  limited  to  use  by 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Manual  records  are  maintained  for 
one  year  after  closing  the  file,  then 
destroyed.  Computer  files  are 
maintained  for  the  same  period  as  the 
manual  records  or  deleted  when  no 
longer  needed  which  ever  is  later. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

In  the  national  office:  Director  of  the 
Office  of  Participant  Assistance  and 
Communications,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 


In  the  Regional  offices:  the  Regional 
Director 

In  the  District  Offices:  the  District 
Supervisor. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
a  system  manager  indicated  above. 
Individuals  must  furnish  their  full 
names  for  their  records  to  be  located 
and  identified. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Individuals  requesting  access  must  also 
comply  with  U.  S.  Department  of  Labor 
Privacy  Act  regulations  on  verification 
of  identity  at  29  CFR  71.2. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedure  above 
except  individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  written 
request  to  the  System  Manager  listed 
above,  and  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought  pursuant  to  29  CFR  71.9. 

RECORD  SOURCE  CATEGORIES: 

Individuals  seeking  technical 
assistance  or  information. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/PWBA-S 

SYSTEM  NAME: 

Public  Disclosure  Request  Tracking 
System. 

SECURITY  classification: 

None. 

SYSTEM  location: 

U.S.  Department  of  Labor,  PWBA, 
Public  Disclosure  Room,  U.S. 
Department  of  Labor,  Washington,  DC 
20210. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  request  documents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Data  regarding  the  request  for  copies 
of  plan  filings  made  with  the 
Department  of  Labor  or  the  Internal 
Revenue  Service.  Data  includes 
individual  requester's  name,  street 
address,  city,  state,  zip  code,  and 
telephone  number,  the  Employer 
Identification  Number  and  Plan  Number 
of  the  plan  for  which  information  has 
been  requested  and  the  documents 
requested. 
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AUTHORITY  FOR  THE  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  1021  et  seq. 

PURPOSE(S): 

These  records  are  used  by  authorized 
PWBA  disclosure  personnel  to  process 
requests  made  to  the  Public  Disclosure 
Room  and  by  PWBA  managers  to 
compile  statistical  reports  regarding 
such  requests  for  management 
information  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files  and  computer  storage. 

RETRIEVABILITY: 

By  individual  name,  control  number 
or  EIN/PN  of  requested  plan. 

safeguards: 

Manual  files  are  maintained  in  file 
cabinets  with  access  limited  to 
authorized  personnel.  Computer  system 
is  password  protected  and  accessible 
only  to  personnel  creating  and 
maintaining  the  database. 

RETENTION  AND  DISPOSAL: 

Manual  files  are  destroyed  after  three 
months,  the  electronic  index  is  deleted 
on  the  same  schedule  as  the  manual 
files  or  when  no  longer  needed 
whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  the  Office  of  Participant 
Assistance  and  Communications, 
Pension  and  Wejfare  Benefits 
Administration,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

NOTIRCATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  indicated  above. 
Individuals  must  furnish  their  full 
names  for  their  records  to  be  located 
and  identified. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Individuals  requesting  access  must  also 
comply  with  U.  S.  Department  of'Labor 
Privacy  Act  regulations  on  verification 
of  identity  at  29  CFR  71.2. 


CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedure  above 
except  individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  written 
request  to  the  System  Manager  listed 
above,  and  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought  pursuant  to  29  CFR  71.9. 

RECORD  SOURCE  CATEGORIES: 

Individuals  requesting  documents 
from  the  Public  Disclosure  Room. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOLyPWBA-6 
SYSTEM  NAME: 

PWBA  Debt  Collection/Management 
System. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Pension  and  Welfare  Benefits 
Administration,  Office  of  Program 
Planning,  Evaluation  and  Management, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  assessed 
fines  or  penalties  imder  provisions  of 
ERISA  sections  502(c)(2),  502(i)  and 
502(1). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  containing  data  regarding  the 
assessment  of  fines/penalties  under 
provisions  of  ERISA  sections  502(c)(2), 
502(i)  and  502(1).  Data  includes 
individuals  (or  trade)  name,  street 
address,  city,  state,  zip  code,  telephone 
number,  taxpayer  identification  number, 
and  treinsaction  information  (e.g., 
correspondence,  debt  status  and 
payment  records). 

AUTHORrfY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

29  U.S.C.  1132,  31  U.S.C.  3711(a)  and 
29  CFR  Part  20. 

PURPOSE(S): 

Records  are  used  for  maintaining  an 
ongoing  Debt  Collection/Management 
Program  requiring  tracking  and 
accoimting  for  assessed  fines/penalties, 
determination  of  collection  status  and 
assignment  of  delinquent  debts  to 
private  collection  agencies. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Relevant  records  may  be  disclosed  to 
private  collection  agencies  in  order  for 
them  to  collect  debts  subject  to  this 
program. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Records  may  be  disclosed  for 
delinquent  accounts. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND     - 
DISPOSING  OF  RECORDS: 

STORAGE: 

Manual  files  and  computer  storage. 

retrievabiuty: 

Debt  Collection/Management  data  is 
sorted  numerically  by  assigned  case 
number.  Records  in  tiiis  system  are 
'  retrieved  by  computer  and  manually 
using  the  PWBA-assigned  case  number 
and  a  cross-reference  debtor  taxpayer 
identification  number. 

SAFEGUARDS: 

Manned  files  are  maintained  in  file 
cabinets  with  access  limited  to 
authorized  personnel.  Computer  system 
is  accessible,  through  password,  only  to 
personnel  creating  and  maintaining  the 
database. 

retention  and  disposal: 

Both,  manual  and  automated  records 
are  maintained  for  two  years  after  the 
case  is  closed  or  until  expiration  of 
applicable  statute  of  limitations, 
whichever  occurs  first. 

SYSTEM  MANAGER<S)  AND  ADDRESS:  ' 

Administrative  Officer,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

NOTIRCATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  indicated  above. 
Individuals  must  furnish  their  full  name 
and  additional  personal  identifiers  for 
their  records  to  be  located  and 
identified. 

RECORD  ACCESS  PROCEDURE: 

See  notification  procedure  above. 
Individuals  requesting  access  must  also 
comply  with  Privacy  Act  regulations  on 
verification  of  identity  and  access  to 
records.  (29  CFR  71.2.). 

CONTESTING  RECORD  PROCEDURE: 

Same  as  notification  procedure  above, 
except  individuals  desiring  to  contest  or 
amend  information  maintained  in  the 


Federal  Register / Vol.  67,  No.  67 /Monday,  April  8,  2002 /Notices 


16931 


16930 


Federal  Register /Vol.  67,  No.  67 /Monday.  April  8,  2002 /Notices 


system  should  direct  their  written 
request  to  the  system  manager  listed 
above,  and  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought  pursuant  to  29  CFR  71.9. 

RECORD  SOURCE  CATEGORIES: 

Investigators  and  auditors. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 
DOL/PWBA-7 
SYSTEM  NAME: 

PWBA  Employee  Conduct 
Investigations. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

U.S.  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Program  Planning,  Evaluation 
and  Management,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

PWBA  employee(s)  against  whom 
allegations  of  misconduct  have  been 
made. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  file  contains  investigative 
report(s)  compiled  in  the  course  of 
employee  misconduct  investigations, 
including  interviews  and  other  data. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

The  records  are  compiled  as  an 
adjunct  to  investigating  allegations  of 
employee  misconduct,  to  make 
determinations  on  personnel  actions 
and  to  document  agency  action  in  most 
cases. 

ROUTINE  USE  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEMS,  INCLUD»IG  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTMQ 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  W  THE  SYSTEM: 

STORAGE: 

The  records  are  stored  in  file  folders 
in  metal  cabinets. 

RETRIEVABNJTr: 

Records  are  retrieved  by  name. 


SAFEGUARDS: 

The  files  are  maintained  in  locked  file 
cabinets  with  access  only  to  those  with 
a  need  to  know  the  information  to 
perform  their  duties.  A  charge  out 
system  is  used  to  monitor  and  restrict 
the  withdrawal  of  records  from  this  file. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  four  years 
following  the  date  either:  (a)  They  are 
referred  to  the  OIG;  (b)  they  are 
transferred  to  OPM/GOVT-3  Records  of 
Adverse  Actions  and  Actions  Based  on 
Unacceptable  Performance;  or  (c)  it  is 
determined  that  the  allegation  was 
without  sufficient  merit  to  warrant 
further  action,  after  which  they  are 
destroyed  by  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Program  Planning, 
Evaluation,  and  Management,  Pension 
and  Welfare  Benefits  Administration, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  mailed  or 
presented  to  the  System  Manager  noted 
at  the  address  listed  above. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  shall  be 
addressed  to  the  System  Manager  at  the 
address  listed  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Approximate  date  of  the 
investigation. 

Individuals  requesting  access  must 
also  comply  with  the  Privacy  Act 
regulations  regarding  verification  of 
identity  at  29  CFR  71.2. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedure  above 
except  individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  written 
request  to  the  System  Manager  listed 
above,  and  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it.  and  the 
proposed  amendment  to  the  information 
sought  pursuant  to  29  CFR  71.9. 

RECORD  SOURCE  CATEGORIES: 

Complaints  through  the  Office  of  the 
Inspector  General's  and  the  General 
Accounting  Office's  hotline  system; 
allegations  and  incident  reports 
submitted  by  employees;  statements  by 
the  subject,  fellow  employees  or 
members  of  the  public;  and  other 
investigative  reports. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a{k){2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)  (G). 
(H).  and  (I);  and  (f)  of  5  U.S.C.  552a, 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  imder  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1. 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

OOLyPWBA-8 
SYSTEM  NAME: 

PWBA  Consolidated  Training  Record. 


SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Office  of  Program  Planning, 
Evaluation  &  Management,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Pension  and  Welfare 
Benefits  Administration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  reflect  educational 
attainment  levels  (to  include  areas  of 
study),  professional  certifications,  date 
of  accession  to  PWBA.  in-house  (PWBA) 
technical  training  courses  and  Federal 
Law  Enforcement  Training  Center 
programs  completed  by  employees  of 
the  Pension  and  Welfare  Benefits 
Administration. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

These  records  are  used  to  identify 
which  employees  have  completed 
certain  of  the  courses,  and  the  number 
of  employees  awaiting  training.  This 
information,  in  the  aggregate,  helps 
project  the  number  of  courses  to 
schedule  for  succeeding  years.  The  prior 
formal  education  information  is  used  to 
respond  to  Congressional  and  other 
inquiries  regarding  the  educational 
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attainment  level  of  our  workforce. 
Finally,  a  combination  of  the  data 
elements  is  used  to  identify  employees 
with  specific  educational  backgrounds 
and  current  skill  levels  who  may  be 
Considered  as  Instructors  for  the  several 
igency-sponsored  courses. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES; 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 

fGENCIES: 
None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINa;  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


STORAGE: 

Electronic  Files. 


RECORD  SOURCE  CATEGORIES: 

Individual  employees,  SFl71s,  or 
resume(s)  submitted  at  time  of  accession 
to  PWBA  and  individual  training  comse 
records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 


RETRIEVABILfTY: 

By  name  of  the  individual  employee. 


SAFEGUARDS: 

System  is  password  protected  and 
limited  to  use  by  authorized  personnel 
in  the  Office  of  Program  Planning. 
Evaluation  and  Memagement. 

RETENTION  AND  DISPOSAL: 

Destroyed  when  5  years  old  or  when 
no  longer  needed,  whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

PWBA  Training  Coordinator.  Office  of 
Program  Planning,  Evaluation  and 
Management,  PWBA,  U.S.  Department 
of  Labor,  200  Constitution  Avenue.  NW, 
Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  at  the  system 
location  listed  above. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Individuals  requesting  access  must  also 
comply  with  U.S.  Department  of  Labor 
Privacy  Act  regulations  on  verification 
of  identity  at  29  CFR  71.2. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedure  above 
except  individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  written 
request  to  the  System  Manager  listed 
above,  and  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought  pursuant  to  29  CFR  71.9. 


DOL/PWBA-9 
SYSTEM  NAME: 

Office  of  Enforcement 
Correspondence  Tracking  System. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Office  of  Enforcement,  PWBA,  U.S. 
Department  of  Labor.  200  Constitution 
Ave.,  NW.,  Washington.  DC  20210. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Correspondents,  such  as  employee 
benefit  plan  professionals,  and  other 
individucds  involved  in  investigations 
and  enforcement  actions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  including  plan  name, 
plan  administrator's  name,  service 
provider's  name,  trustee's  name,  and 
names  of  other  individuals  (such  as  the 
named  defendants)  involved  in 
investigations  and  enforcement  actions. 
Letters  from  the  general  public 
requesting  information  under  the 
Freedom  of  Information  Act  or  relating 
to  all  aspects  of  pension  and  welfare 
benefit  plans  covered  by  Title  I  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  the  status  of 
individuals  under  these  plans,  the 
Department's  replies  to  the  inquiries, 
and  related  internal  memoranda, 
including  notes  pertaining  to  meetings 
and  telephone  calls. 

AUTHORITY  FOR  THE  MAINTENANCE  OF  THE 
SYSTEM: 

29  U.S.C.  1134-37. 

PURPOSE(S): 

This  system  of  records  is  used  to  track 
the  progress  of  correspondence  through 
the  Office  of  Enforcement,  including  a 
record  of  action  taken  on  or  response  to 
an  inquiry  received  from  the  general 
public  or  others,  and  to  access 
investigative  information  related  to  field 
office  correspondence  regarding 
investigations  instituted  by  the 
Department  of  Labor  (DOL)  imder  the 
Title  I  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA).  The 
investigative  files  are  used  in  the 
prosecution  of  violations  of  law. 
whether  civil,  criminal  or  regulatory  in 
nature. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  m  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  pursuant  to 
29  U.S.C.  1134,  a  record  from  this 
system  of  records  may  be  disclosed, 
subject  to  the  restrictions  imposed  by 
various  statutes  and  rules,  such  as  the 
Privacy  Act,  to  a  department  or  agency 
of  the  United  States,  or  to  any  person 
actually  affected  by  any  matter  which 
may  be  the  subject  of  the  investigation; 
except  that  any  information  obtained  by 
the  Secretary  of  Labor  pursuant  to 
section  6103(g)  of  Title  26  shall  be  made 
available  only  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  the  Treasiuy. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  in  this  system  are 
maintained  in  an  electronic  database. 

retrievability: 

Records  are  retrieved  from  the 
electronic  database  by  the  name  of  the 
plan,  service  provider  name,  trustee 
name,  the  name  of  another  individual 
(such  as  the  named  defendant)  involved 
in  the  investigation  or  enforcement 
action,  or  the  name  of  the 
correspondent.  Records  are  also 
retrieved  by  case  number,  the  plan's 
employer  identification  number  (EIN). 

SAFEGUARDS: 

Direct  access  to  and  use  of  these 
records  is  restricted  to  authorized 
personnel  in  the  Office  of  Enforcement. 
General  correspondence  are  maintained 
in  file  cabinets  with  access  limited  to 
OE  staff.  The  electronic  database  is 
password  protected  and  limited  to  use 
by  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

General  correspondence  files  are 
destroyed  after  three  years.  The 
electronic  database  files  are  deleted 
when  no  longer  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Enforcement,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.  Washington,  DC  202 IQ. 

NOTIFICATION  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
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the  System  Manager.  Individuals  should 
himish  their  full  name,  address,  and 
employee  benefit  plan  association  and 
should  identify  the  employee  benefit 
plan  by  name,  address,  and  EIN  (if 
known). 

RECORD  ACCESS  PROCEDURES: 

Request  for  access  to  records  should 
follow  the  notification  procedure 
described  above.  Specific  materials  in 
the  system  have  been  exempted  from 
Privacy  Act  provisions  under  5  U.S.C. 
552a  (j)(2)  and  (k)(2).  To  the  extent  that 
this  system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access, 
contest  of  the  content  of  the  record,  and 
appeal  of  a  denial  to  access.  A 
determination  as  to  exemption  shall  be 
made  at  the  time  a  request  for  access  is 
received.  Access  procedures  are  the 
same  as  the  Notification  procedures 
described  above.  Individuals  requesting 
access  must  also  comply  with  Privacy 
Act  reflations  regarding  verification  of 
identity  and  access  to  records  (29  CFR 
71.2). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  the  Notification  procedure 
above,  except  individuals  desiring  to 
contest  or  amend  information 
maintained  in  the  system  should  direct 
their  written  request  to  the  appropriate 
System  Manager  listed  above,  state 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it.  and  the  proposed 
amendment  to  the  information  sought 
pursuant  to  29  CFR  71.9. 

RECORD  SOURCE  CATEGORIES: 

Correspondence  from  individuals, 
individual  complaints,  witnesses,  or 
interviews  conducted  during 
investigations  or  plan  participant  or 
beneficiary  information  obtained  during 
investigations  on  cases  opened  in  the 
Office  of  Enforcement  or  in  any  of  the 
PWBA  field  offices. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

a.  Criminal  Law  Enforcement:  In 
accordance  with  subsection  552a(j)(2]  of 
the  Privacy  Act.  5  U.S.C.  552a(j)(2), 
information  maintained  for  criminal  law 
enforcement  purposes  in  PWBA's  Office 
of  Enforcement  or  its  field  offices  is 
exempt  from  subsections  (c)(3),  and  (4), 
(d).  (e)(1).  (2).  and  (3).  (e)(4)(G),  (H).  and 
(I),  (e)  (5)  and  (8),  (f),  and  (g)  of  5  U.S.C. 
552a. 

b.  Other  Law  Enforcement:  In 
accordance  with  subsection  552a(k)(2) 
of  the  Privacy  Act,  5  U.S.C.  552a(k)(2). 
investigatory  material  in  this  system  of 
records  compiled  for  civil  law 
enforcement  purposes  is  exetept  from 
subsections  (c)(3).  (d)(1),  (2),  (3),  and  (4). 


(e)(1).  (e)(4)(G)  and  (I),  and  (f)  of  5 
U.S.C.  552a. 

OOUPWBA-10 

SYSTEM  NAME: 

PWBA  Civil  Litigation  Case 
Information  System. 

SECURfTY  classification: 

None. 

system  location: 

Office  of  Enforcement,  PWBA,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW,  Washington.  DC  20210. 

categories  of  individuals  covered  by  the 
system: 

The  named  defendants  in  the  civil 
actions,  and  the  names  of  other 
individuals  involved  in  investigations 
and  enforcement  actions  resulting  in 
civil  litigation  with  PWBA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  such  as  litigation 
memoranda,  legal  documents,  press 
releases,  judgements,  consent  orders 
and  other  documents  which  relate 
information  about  a  case  in  civil 
litigation.  Information  includes  plan 
name,  plan  administrator's  name, 
service  provider's  name,  trustee's  name, 
the  named  defendants,  and  the  names  of 
other  individuals  involved  in 
investigations  and  enforcement  actions 
resulting  in  civil  litigation  with  PWBA. 

AUTHORITY  FOR  THE  MAINTENANCE  OF  THE 
SYSTEM: 

29  U.S.C.  1134-37. 

PURPOSE(S): 

This  system  of  records  is  used  to 
access  information  related  to  civil 
litigation  case  files  involving 
investigations  instituted  by  the 
Department  of  Labor  (DOL)  under  the 
Title  I  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA).  The  civil 
litigation  case  files  are  used  in  the 
prosecution  of  violations  of  law. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  pursuant  to 
29  U.S.C.  1134,  a  record  from  this 
system  of  records  may  be  disclosed, 
subject  to  the  restrictions  imposed  by 
various  statutes  and  rules,  such  as  the 
Privacy  Act.  to  a  department  or  agency 
of  the  United  States,  or  to  any  person 
actually  affected  by  any  matter  which 
may  be  the  subject  of  the  investigation; 
except  that  any  information  obtained  by 
the  Secretary  of  Labor  pursuant  to 
section  6103(g)  of  Title  26  shall  be  made 


available  only  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  the  Treasury. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 
None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  in  this  system  are 
maintained  in  an  electronic  database 
and  in  manual  files. . 

retrievabiuty: 

Records  are  retrieved  by  the  name  of 
the  plan,  service  provider  name,  trustee 
name,  and/or  the  named  defendants  in 
the  investigation  or  enforcement  action. 

SAFEGUARDS: 

Direct  access  to  and  use  of  these 
records  is  restricted  to  authorized 
personnel  in  the  Office  of  Enforcement 
(OE).  The  civil  litigation  case  files  are 
maintained  in  file  cabinets  with  access 
limited  to  OE  staff.  The  electronic 
database  is  password  protected  and 
limited  to  use  by  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Manual  files  are  destroyed  after  three 
years,  the  electronic  index  is  deleted  on 
the  same  schedule  as  the  manual  files  or 
when  no  longer  needed  whichever  is 
later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Enforcement,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

NOTIFICATION  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager.  Individuals  should 
furnish  their  full  name,  address,  and 
employee  benefit  plan  association  and 
should  identify  the  employee  benefit 
plan  by  name  and  address. 

RECORD  ACCESS  PROCEDURES: 

Request  for  access  to  records  should 
follow  the  Notification  procedure 
described  above.  Specific  materials  in 
the  system  have  been  exempted  from 
Privacy  Act  provisions  under  5  U.S.C. 
'  552a.  To  the  extent  that  this  system  of 
records  is  not  subject  to  exemption,  it  is 
subject  to  access,  contest  of  the  content 
of  the  record,  and  appeal  of  a  denial  to 
access.  A  determination  as  to  exemption 
shall  be  made  at  the  time  a  request  for 
access  is  received.  Access  procedures 
are  the  same  as  the  Notification 
procedures  described  above.  Individuals 
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requesting  access  must  also  comply 
with  Privacy  Act  regulations  on 
verification  of  identity  and  access  to 
records  (29  CFR  71.2). 

CONTESTING  RECORD  PROCEDURES: 

I  Same  as  the  Notification  procedure 
above,  except  individuals  desiring  to 
contest  or  amend  information 
maintained  in  the  system  should  direct 
their  written  request  to  the  System 
Manager,  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought  pursuant  to  29  CFR  71.9. 

RECORD  SOURCE  CATEGORIES: 

I  Investigators,  individual  defendants, 
witnesses,  and  other  individuals  who 
have  relevant  information. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

iln  accordance  with  subsection 
52a(k)(2)  of  the  Privacy  Act,  5  U.S.C. 
552a(k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  civil  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3).  (d)(1),  (2),  (3).  and  (4), 
(e)(1).  (e)(4)(G)  and  (I),  and  (f)  of  5 
U.S.C.  552a,  provided  however,  that  if 
any  individual  is  denied  any  right, 
privilege  or  benefit  to  which  he  would 
otherwise  be  entitled  by  Federal  law,  or 
for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  material,  such  material  shall  be 
provided  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or  prior  to  January 
1,  1975,  under  an  implied  promise  that 
the  identity  of  the  source  would  be  held 
in  confidence.  Accordingly  the 
following  systems  of  records  are  exempt 
from  (c)(3),  (d)(1),  (d)(2).  (d)(3),  (d)(4). 
(e)(1),  (e)(4)(G),  (e)(4)(I)  and  (f)  of  5 
U.S.C.  552a. 

DOL/PWBA-11 
SYSTEM  NAME: 

PWBA  Criminal  Case  Information 
System. 


SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION 

Office  of  Enforcement,  PWBA,  U.S. 
Department  of  Labor,  200  Constitution 
Ave..  NW.  Washington.  DC  20210. 


categories  of  individuals  covered  by  the 
system: 

Defendants  in  criminal  actions 
involving  private  sector  employee 
benefit  plans. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Court  and  other  documents  which 
transmit  information  about  the  progress 
and/or  disposition  of  criminal  cases 
involving  private  sector  employee 
benefit  plans  and  written  sunmiaries  of 
same.  Docimients  include  media 
articles,  press  releases,  indictments, 
plea  agreements,  judgements,  appellate 
documents  and  documents  bearing 
evidence  of  restitution. 

AUTHORmr  FOR  THE  MAINTENANCE  OF  THE 
SYSTEM: 

29  U.S.C.  1134-37. 

PURPOSE(S): 

This  system  of  records  is  used  to 
access  information  related  to  criminal 
actions  involving  investigations 
conducted  by  the  Depeirtment  of  Labor 
(DOL).  The  criminal  information  files 
are  used  in  the  prosecution  of  violations 
of  law. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  imiversal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  pursuant  to 
29  U.S.C.  1134,  a  record  from  this 
system  of  records  may  be  disclosed, 
subject  to  the  restrictions  imposed  by 
various  statutes  and  rules,  such  as  the 
Privacy  Act,  to  a  department  or  agency 
of  the  United  States,  or  to  any  person 
actually  affected  by  any  matter  which 
may  be  the  subject  of  the  investigation; 
except  that  any  information  obtained  by 
the  Secretary  of  Labor  pursuant  to 
section  6103(g)  of  Title  26  shall  be  made 
available  only  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  the  Treasury. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENaES: 
None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  in  this  system  are 
maintained  in  an  electronic  tracking 
system  and  in  manual  files. 

retrievabhjty: 

Manual  files  are  retrieved  by  the  name 
of  the  defendant.  Records  in  electronic 
index  may  be  retrieved  by  court, 
defendant's  name,  violation,  type  of 
plan,  etc. 


SAFEGUARDS: 

Direct  access  to  and  use  of  these 
records  is  restricted  to  authorized 
personnel  in  the  Office  of  Enforcement. 
The  electronic  system  is  password 
protected  and  limited  to  use  by 
authorized  persorinel. 

RETENTION  AND  DISPOSAL: 

Manual  files  are  destroyed  after  three 
years  after  case  is  closed,  the  electronic 
index  is  deleted  on  the  same  schedule 
as  the  manual  files  or  when  no  longer 
needed  whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Enforcement,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

NOTIFICATION  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager.  Individuals  should 
furnish  their  full  name,  address,  and 
employee  benefit  plan  association  and 
should  identify  the  employee  benefit 
plan  by  name  and  address. 

RECORD  ACCESS  PROCEDURES: 

Request  for  access  to  records  should 
follow  the  Notification  procedure 
described  above.  Specific  materials  in 
the  system  have  been  exempted  from 
Privacy  Act  provisions  under  5  U.S.C. 
552a(j)(2).  To  the  extent  that  this  system 
of  records  is  not  subject  to  exemption, 
it  is  subject  to  access,  contest  of  the 
content  of  the  record,  and  appeal  of  a 
denial  to  access.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received.  Access 
procedures  are  the  same  as  the 
Notification  procedures  described 
above.  Individuals  requesting  access 
must  also  comply  with  Privacy  Act 
regulations  on  verification  of  identity 
and  access  to  records  (29  CFR  71.2). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  the  Notification  procedure 
above,  except  individuals  desfring  to 
contest  or  amend  information 
maintained  in  the  system  should  direct 
their  vmtten  request  to  the  System 
Manager,  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought  pursuant  to  29  CFR  71.9. 

RECORD  SOURCE  CATEGORIES: 

Individual  defendants,  witnesses,  and 
other  individuals  who  have  relevant 
information. 
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SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  subsection 
552a(j){2)  of  the  Privacy  Act.  5  U.S.C 
552a(j)(2),  information  maintained  for 
criminal  law  enforcement  purposes  in 
PWBA's  Office  of  Enforcement  or  its 
field  offices  is  exempt  from  subsections 
(c)(3)  and  (4).  (d).  (e)(1).  (2).  and  (3). 
(e)(4)(G),  (H),  and  (I),  (e)  (5)  and  (8).  (f), 
and  (g)  of  5  U.S.C.  552a. 

DOUPWBA-12 

SYSTEM  NAME: 
Publication  Hotline  Requests 

SECURITY  classification: 
None. 

SYSTEM  location: 

GMR,  Inc.  7203  Gateway  Court, 
Manassas,  VA  20109. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  requesting  PWBA 
publications  via  the  toll  fi-ee  telephone 
number. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Data  regarding  requests  for  copies  of 
PWBA  publications  that  are  received 
through  the  toll  free  publication  request 
line.  Data  includes  individual 
requester's  name,  street  address,  city, 
state,  zip  code,  telephone  number,  the 
publication(s)  ordered  and  the  quantity, 
the  date  the  order  was  placed  and  the 
date  it  was  filled. 

AUTHORITY  FOR  THE  MAMTENANCE  OF  THE 
SYSTEM: 
5  U.S.C.  1135. 

PURPOSE(S): 

These  records  are  maintained  to 
process  requests  made  to  the  PWBA  Toll 
Free  Publication  Hotline  for 
publications. 

ROUTINE  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

None  except  those  mentioned  in  the 
General  Prefatory  Statement  to  this 
document. 

DISCLOSURE  TO  CONSUMER  REPORTWO 
AGENCIES: 

None.        N, 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  storage. 

retrievabnjty: 

Records  on  this  system  are  retrieved 
electronically  by  using  the  name  of 
requestor. 


SAFEGUARDS: 

Computer  system  is  password 
•protected  and  accessible  only  to 
personnel  creating  and  maintaining  the 
database. 

RETENTION  AND  DISPOSAL: 

Destroyed  when  three  months  old  or 
when  no  longer  needed,  whichever  is 
later. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Director  of  the  Office  of  Participant 
Assistance  and  Communications, 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  indicated  above. 
Individuals  must  furnish  their  full 
names  for  their  records  to  be  located 
and  identified. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Individuals  requesting  access  must  also 
comply  with  Privacy  Act  regulations  on 
verification  of  identity  and  access  to 
records  (29  CFR  71.2). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedure  above 
except  individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  written 
request  to  the  System  Manager  listed 
above,  and  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought  pursuant  to  29  CFR  71.9. 

RECORD  SOURCE  CATEGORIES: 

Individuals  requesting  publications. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUPWBA-13 
SYSTEM  NAME: 

Office  of  Exemption  Determination 
ERISA  Sec.  502(1)  Files. 

SECURITY  CLASSIFKATKM: 

None. 

SYSTEM  LOCATION: 

Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  petitioned  the 
Secretary  of  Labor  for  relief  from  the 
monetary  penalties  imposed  under 
ERISA  Sec.  502(1). 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letters  from  individuals  seeking  relief 
from  the  502(1)  penalties,  attachments 
supporting  their  petitions  for  relief,  the 
Department's  replies  thereto,  and 
related  internal  memoranda,  including 
notes  pertaining  to  meetings  and 
telephone  calls. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
29  U.S.C.  1135. 

PURPOSE(S):  ^ 

These  records  are  maintained  to 
document  the  Department's  response  to 
petitioners'  requests  for  relief  from  the 
section  502(1)  penalties.  Such  penalties 
are  imposed  upon  those  who  are  found 
to  have  violated  the  fiduciary  and 
prohibited  transaction  provisions  of  Part 
4  of  Title  I  of  ERISA. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTMG 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORffUG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files  and  computerized  index. 

retrievabhjty: 

Files  are  retrieved  by  name  of 
requester  using  a  computerized  index. 

SAFEGUARDS: 

Access  to  these  records  is  limited  to 
authorized  PWBA  staff.  Computer 
system  is  password  protected  and 
accessible  only  to  personnel  creating  the 
database. 

RETENTION  AND  DISPOSAL: 

Manual  records  are  maintained  in  the 
Office  of  Exemption  Determinations  for 
up'to  two  years  after  case  closure,  then 
transferred  to  the  Federal  Records 
Center  for  retention  for  an  additional  23 
years.  Electronic  records  are  destroyed 
on  the  same  schedule  as  the  manual 
files  or  when  no  longer  needed, 
whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Exemption 
Determinations.  Pension  and  Welfare 
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Benefits  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.  Washington.  DC  20210. 

NOTinCATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  indicated  above.  All 
requests  must  be  in  writing  and  mailed 
or  presented  in  person  during  the 
Department's  normal  business  hours. 

RECORDS  ACCESS  PROCEDURES: 

I  Same  as  notification  procedures. 
Ihdividuals  requesting  access  must  also 
comply  with  Privacy  Act  regulations  on 
verification  of  identity  and  access  to 
records  (29  CFR  71.2). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedure  above 
except  individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  written 
request  to  the  system  manager  listed 
above,  and  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it.  and  the 
proposed  amendment  to  the  information 
sought  pursuant  to  29  CFR  71.9. 

RECORD  SOURCE  CATEGORIES: 

Individuals  requesting  a  502(1) 
exemption  and  the  responses  thereto. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 
None. 

DOL/PWBA-14 

SYSTEM  NAME: 

Investment  Advisor  Registration  Data 
Base. 

rcuRrrY  classircation: 
None. 

SYSTEM  location: 

Department  of  Labor,  PWBA  Public 
Disclosure  Room.  U.S.  Department  of 
Labor,  Washington,  DC  20210. 

categories  of  individuals  covered  by  the 

system: 

j    Investment  advisers  who  manage  less 

than  $25  million  in  assets  and  wish  to 

obtain  investment  advisor  status  under 

the  Employee  Retirement  Income 

Security  Act. 

categories  OF  RECORDS  IN  THE  SYSTEM: 
Copies  ofetate  registration  forms. 
Such  forms  vary  from  state  to  state,  but 
typically  include  name,  SEC  file 
nvunber,  Employer  Identification 
number,  social  security  number, 
ibus^ess  address,  etc. 

AUTHORITY  FOR  THE  MAINTENANCE  OF  THE 

system: 

29  U.S.C.  1002(38). 


PURPOSE(S): 

To  develop  a  listing  of  individuals 
who  have  status  as  an  investment 
advisors  under  ERISA. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
system,  including  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

The  records  must  be  publicly 
available  in  accordance  with  ERISA. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  records  and  electronic  listing. 

RETRIEVABILmr: 

Records  on  this  system  are  retrieved 
electronically  by  the  name  of 
investment  advisor.  A  list  of  the  name, 
location,  state  of  registration,  and  date 
filed  is  available  on  the  PWBA  web-site. 

SAFEGUARDS: 

Computer  system  is  password 
protected  smd  accessible  only  to 
persormel  creating  and  maintaining  the 
database.  Manual  files  are  stored  off  site 
and  are  only  available  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Manual  files  are  destroyed  when  six 
years  old.  Electronic  version  is  deleted 
on  the  same  schedule  as  the  manual 
files  or  when  no  longer  needed, 
whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  the  Office  of  Participant 
Assistance  and  Communications. 
Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 

NOTIRCATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  indicated  above. 
Individuals  must  furnish  their  full 
names  for  their  records  to  be  located 
and  identified. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Individuals  requesting  access  must  also 
comply  with  Privacy  Act  regulations  on 
verification  of  identity  and  access  to 
records  (29  CFR  71.2). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedure  above 
except  individucils  desiring  to  contest  or 
amend  information  maintained  in  the 


system  should  direct  their  written 
request  to  the  System  Manager  listed 
above,  and  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought  pursuant  to  29  CFR  71.9. 

RECORD  SOURCE  CATEGORIES: 

Investment  advisors  who  request 
investment  advisor  status  under  ERISA. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 


DOL/PWBA-15 
SYSTEM  NAME: 

PWBA  Inventory  Management  Data 
Base. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

U.S.  Department  of  Labor,  Office  of 
Information  Management,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  assigned  custody  of 
PWBA-owned  ADP  equipment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Electronic  records  of  PWBA-owned 
ADP  hardware,  its  assigned  location,  the 
individual  assigned  custody  of 
equipment,  acquisition/disposal  and 
warranty  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  identify  the  makes  and  models  of 
all  PWBA  owned  ADP  hardware,  the 
equipment's  current  location  within  the 
agency  and  the  individual  to  whom  it  is 
assigned. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 

agencies: 
None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  database. 

RETRIEVABILfTY: 

Files  are  retrieved  using  individual's 
name. 
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SAFEGUARDS: 

Access  to  these  records  is  limited  to 
authorized  PWBA  staff.  The  computer 
system  provides  security  with:  (1) 
Mapping  rights  on  the  network,  (2) 
network  user  logon  passwords,  and  (3) 
database  passwords. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  when  no  longer 
needed  for  administrative,  legal,  audit, 
or  other  operational  purposes. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director  of  Information  Management, 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  NW., 
Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information.about  them  should  contact 
the  system  manager  indicated  above.  All 
requests  must  be  in  writing  and  mailed 
or  presented  in  person  during  the 
Department's  normal  business  hours. 

RECORDS  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Individuals  requesting  access  must  also 
comply  with  US  Department  of  Labor 
Privacy  Act  regulations  on  verification 
of  identity  at  29  CFR  71.2. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedure  above 
except  individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  written 
request  to  the  System  Manager  listed 
above,  and  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought  pursuant  to  29  CFR  71.9. 

RECORD  SOURCE  CATEGORIES: 

Individuals  assigned  computer 
equipment  and  individuals  assigning 
the  computer  equipment. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/PWBA-16 
SYSTEM  NAME: 

Form  5500EZ  Filings. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

U.S.  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration, 
Attention:  EFAST  3833  Greenway  Drive, 
Lawrence,  KS  66046-1290. 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuids  who  have  filed  a  Form 
5500EZ  with  the  Department  of  Labor 
for  plan  years  beginning  on  or  after 
January  1. 1999. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Forms  5500EZ  filed  with  the 
Department  of  Labor  for  plan  years 
beginning  on  or  after  January  1,  1999. 

AUTHOnmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

26  U.S.C.  6058(a);  29  U.S.C.  1135, 
1137,  1143. 

PURPOSE(S): 

These  records  satisfy  the  reporting 
and  disclosure  requirements  mandated 
by  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended,  and 
the  Internal  Revenue  Code. 

Note:  This  system  of  records  is  maintained 
by  the  Department  of  Labor  for  the  benefit  of 
the  Internal  Revenue  Service  (IRS). 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Nono,  except  for  those  routine  uses 
listed  in  the  General  Prefatory  Statement 
to  this  docimient. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Original  paper  filings,  electronic 
image  files  of  the  filings,  and  electronic 
data  files  extracted  from  the  filing. 

retrievabiuty: 

Retrieved  using  personal  name, 
taxpayer  identification  nimiber,  or 
Social  Security  number;  plan  number; 
and  plan  year. 

Note:  Only  the  IRS  can  retrieve  this  data. 


SAFEGUARDS: 

Accessible  only  to  authorized 
personnel.  Safeguards  include  both 
electronic  safeguards,  including  C2 
compliant  systems  and  password- 
protected  files,  and  physical  safeguards, 
including  a  restricted-access  facility. 

RETENTION  AND  disposal: 

Paper  filings  are  retained  by  the 
system  manager  for  6  months,  after 
which  time  they  are  retained  off-site  for 
a  |>eriod  of  fifty  years.  Electronic  files 
are  retained  by  the  system  manager  for 
a  period  of  fifty  years.  At  the  end  of 


their  respective  retention  periods,  the 
paper  and  electronic  files  are  destroyed. 

system  manager(s)  and  address: 

Director,  Office  of  Information 
Management,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  indicated  above. 
Individuals  must  furnish  their  full 
names  for  their  records  to  be  located 
and  identified. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 
Individuals  requesting  access  must  also 
comply  with  U.S.  Department  of  Labor 
Privacy  Act  regulations  on  verification 
of  identity  at  29  CFR  71.2. 

contesting  record  PROCEDURES: 

Same  as  notification  procedure  above 
except  individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  written 
request  to  the  System  Manager  listed 
above,  and  state  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought  pursuant  to  29  CFR  71.9. 

RECORD  SOURCE  CATEGORIES: 

Individuals  filing  Form  5500EZ 
filings. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOL/OSBP-1 
SYSTEM  NAME: 

Office  of  Small  Business  Programs. 
Small  Entity  Inquiry  and  Complaint 
Tracking  System. 

SECURTTY  CLASSIFICATION: 

None. 

SYSTEM  location: 

U.S.  Department  of  Labor,  Office  of 
Small  Business  Programs,  Frances 
Perkins  Building,  200  Constitution  Ave., 
NW,  Room  C-2318,  Washington,  DC 
20210. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  make  oral  or  written 
complaints  about,  or  requests  or 
inquiries  concerning,  enforcement 
activities  under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  of  the  U.S.  Department 
of  Labor  (Department). 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  the  name  and 
address  of  the  individuals  making 
complaints,  requests,  or  inquiries 
concerning  enforcement  activities  of  the 
Department  of  Labor,  and  any  other 
information  under  SBI?EFA  necessary  to 
respond  to  the  complaint  or  request. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Subtitles  A  and  B  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  Pub.  L. 
104-121,  Title  II,  sec.  213, 110  Stat. 
858-859;  5  U.S.C.  Chapter  6. 

rRPOSE(S): 
Section  213  of  Title  II  of  Pub.  L.  104- 
121  requires  each  agency  to  establish  a 
program  for  providing  informal 
guidance  to  small  entities  regulated  by 
that  agency.  Section  213(c)  requires  the 
agency  to  report  to  Congress  on  "the 
scope  of  the  agency's  program,  the 
number  of  small  entities  using  the 
program,  and  the  achievements  of  the 
program  to  assist  small  entity 
compliance  with  agency  regulations." 
The  records  in  this  system  are 
maintained  for  the  purpose  of 
complying  with  the  above  statutory 
requirements. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  relevant 
records  may  be  disclosed  to  the  Small 
Business  Administration  (SBA)  in 
response  to  a  referral  bom  the  SBA  of 
a  complaint  filed  against  this 
Department  by  a  small  entity. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENaES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  electronically. 

RETRIEVABILfrY: 

Name  or  Control  Nimiber. 

SAFEGUARDS: 

Accessed  by  authorized  personnel 
only.  Passwords  are  used  for  the  data, 
which  is  electronically  stored. 

RETENTION  AND  DISPOSAL: 

Five  years  after  case  is  closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Small  Business 
Programs,  U.S.  Department  of  Labor, 
200  Constitution  Ave.,  NW, 
Washington,  DC  20210. 


NOTIFICATION  PROCEDURES: 

Mail  all  inquiries  or  present  in  writing 
to  System  Manager  at  above  address. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  shall  be 
addressed  to  the  system  manager  at  the 
address  listed  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Approximate  date  of  the  complaint 
or  incident. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  concerned  individuals  and 
entities. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUOSBP-2 
SYSTEM  NAME: 

Department  of  Labor  Advisory 
Committees  Members  Files. 

SECURITY  CLASSIFICATION: 

None. 


SYSTEM  LOCATION: 

Offices  in  various  components  within 
the  Department  of  Labor,  and  also  at  the 
Office  of  Small  Business  Programs,  U.S. 
Department  of  Labor,  Frances  Perkins 
Building,  200  Constitution  Avenue,  NW,* 
Washington,  DC  20210. 

categories  of  individuals  covered  by  the 
system: 

Present  and  former  members  of  the 
advisory  committees  established  by  the 
Department  oT  Labor  and  candidates  for 
a  position  on  an  advisory  committee. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Biographical  information  on 
individuals  who  are  or  have  been 
members  or  are  being  considered  for 
membership  qn  the  committees.  Also, 
the  biographical  information  on 
individuals  who  have  been  nominated 
for  membership  on  advisory 
committees. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  ensure  that  all  appropriate 
personal  records  on  advisory  committee 
members,  and  nominees,  are  retained 
and  are  available  for  official  use. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  information 
in  these  records  may  be  disclosed  to  the 
General  Services  Administration  when 
necessary  to  comply  with  the  Federal    . 
Advisory  Conunittee  Act. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None.  * 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Storage  methods  vary  between 
program  components,  but  the  data  will 
be  stored  either  on  magnetic  media  or  in 
a  manual  file,  both  of  which  are  secured 
at  all  times. 

RETRIEV  ABILITY: 

Retrieved  by  member  name,  nominee 
name  or  committee  name,  and  via 
identification  number  if  electronically 
maintained. 

SAFEGUARDS:  t. 

Access  is  limited  to  authorized 
employees. 

RETENTION  AND  DISPOSAL: 

After  a  Conunittee  terminates,  its 
records  are  transferred  to  the  National 
Archives  and  Records  Administration 
for  permanent  retention. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager  is  the  Director, 
Office  of  Small  Business  Programs,  U.S. 
Department  of  Labor,  Frances  Perkins 
Building,  200  Constitution  Ave.,  NW, 
Washington,  DC  20210. 

NOTIFICATION  PROCEDURE: 

Mail  all  inquiries  or  present  in  writing 
to  the  system  manager. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  should  be 
addressed  to  the  system  manager.  The 
request  should  include  the  name  of  the 
Committee. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wanting  to  contest  or 
amend  information  maintained  in  this 
system  should  direct  their  written 
request  to  the  system  manager.  . 

RECORD  SOURCE  CATEGORIES: 

Individual  members  of  the 
committees  and  those  persons  making 
nominations  to  the  committee. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
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DOLySOL-3 

SYSTEM  NAME: 

Tort  Claim  Files. 

SECUnnY  CLASSmCATUN: 

Unclassified. 

SYSTEM  location: 

Office  of  the  Solicitor,  Division  of 
Employee  Benefits,  200  Constitution 
Avenue.  NW,  Washington,  DC  20210- 
0002;  Offices  of  the  Regional  Solicitors 
and  Associate  Regional  Solicitors  at 
various  field  locations  set  forth  in  the 
Appendix. 

CATEGORIES  Of  MOVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  filing  claims  for  damages 
under  the  Federal  Tort  Claims  Act. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Federal  Tort  Claim  Act  files, 
including  claims  forms  and  supporting 
documents  filed  by  claimants,  agency 
records,  administrative  reports  and 
supporting  documents  prepared  by  the 
agency  involved,  internal  memoranda, 
legal  pleadings,  decisions,  and  other 
documents  received  in  connection  with 
Federal  Tort  Claims  Act  administrative 
claims  and  litigation. 

AUTHORITY  fOR  MAINTENANCE  Of  THE  SYSTEM: 

28  U.S.C.  2671  et  seq. 
PURPOSE(S): 

To  maintain  records  necessary  for 
adjudication  of  claims  and  defense  of 
litigation  filed  under  the  Federal  Tort 
Claims  Act. 

ROUTWE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  contained  in  the  General  Prefatory 
Statement  to  this  document,  where  an 
administrative  claim  or  litigation  under 
the  Federal  Tort  Claims  Act  is  filed  with 
or  involves  allegations  concerning  more 
than  one  federal  agency,  relevant 
information  in  this  system  of  records, 
including  documents  subniitted  in 
support  of  the  administrative  claim, 
may  be  disclosed  to  the  relevant  agency 
or  agencies  for  their  input  and 
independent  adjudication  of  the  claim. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files. 
RETRIEVABILITY: 

Name  of  claimant. 


SAFEGUARDS: 

Files  are  kept  in  office  suites  that  are 
locked  after  working  hours. 

RETENTION  AND  disposal: 

These  records  are  maintained  as  long 
as  a  case  is  open.  Upon  conclusion  of 
the  matter,  files  are  maintained  for  two 
years  then  transferred  to  the  Federal 
Records  Center  for  two  years  and  then 
destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Associate  Solicitor  for  Employee 
Benefits  in  Washington,  DC,  and 
Regional  Solicitors  and  Associate 
Regional  Solicitors  in  various  locations 
in  the  field. 

NOTVICAT10N  procedure: 

See  system  managers  and  addresses. 

RECORD  ACCESS  PROCEDURE: 

To  see  yoiu*  records,  write  to  the  office 
responsible  for  adjudicating  your  claim 
and  describe  as  specifically  as  possible 
the  records  sought.  The  inquirer  should 
furnish  the  following  information: 

a.  Full  name  and  address 

b.  Date  and  place  of  the  incident  or 
accident 

c.  Claim  number  assigned  to  claim  (if 
known) 

d.  Signature 

CONTESTING  RECORD  PROCEDURES: 

See  record  access  procedures. 

RECORDS  SOURCE  CATEGORIES: 

Claimants,  current  and  former 
employers,  witnesses,  physicians  and/or 
medical  providers,  insurance  companies 
attorneys,  police,  hospitals,  and  other 
persons. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOUSOL-5 

SYSTEM  NAME: 

Workforce  Investment  Act  Tort  Claim 
Files. 

SECURTTY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Offices  of  the  Regional  Solicitors,  U.S. 
Department  of  Labor. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Claimants. 
CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Tort  claims,  including  negligence, 
medical,  personnel  and  legal  reports, 
summaries,  correspondence,  and 
memoranda. 


AUTHORtTY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

29  U.S.C.  1501  et  seq.  and  the 
Workforce  Investment  Act,  29  U.S.C. 
2801  et  seq. 


PURPOSE(S): 

To  allow  adjudication  of  claims  filed 
under  the  Workforce  Investment  Act. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  contained  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files. 

RETRIEVABIUTV: 

Name  of  claimant. 

SAFEGUARDS: 

Files  are  kept  in  office  suite  that  is 
locked  after  working  hours. 

RETENTION  AND  DISPOSAL: 

Upon  completion  of  a  case,  the  files 
are  maintained  in  the  Office  of  the 
Solicitor  for  two  years,  then  retired  to 
the  appropriate  Federal  Records  Center 
for  three  years  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Regional  Solicitors  and  Associate 
Regional  Solicitors,  U.S.  Department  of 
Labor.  See  the  Appendix  of  this 
docimient  for  the  regional  addresses. 

NOTIFICATION  PROCEDURE: 

See  system  manager(s)  and  addresses 
set  forth  in  the  Appendix  to  this 
document. 

RECORD  ACCESS  PROCEDURES: 

Inquirer  should  provide  his  or  her  full 
name,  plus  date  and  place  of  incident. 

CONTESTING  RECORD  PROCEDURES: 
See  record  access  procedures. 

RECORD  SOURCE  CATEGORIES: 

Claimants,  current  and  former 
employers,  witnesses,  physicians, 
insurance  companies,  attorneys,  police, 
hospitals,  other  individuals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 
IX>L/SOL-6 
SYSTEM  NAME: 

Military  Personnel  and  Civilian 
Employees'  Claims. 
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SECURmr  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Office  of  the  Solicitor,  Division  of 
Employee  Benefits,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210- 
0002;  Offices  of  the  Regional  Solicitors 
and  Associate  Regional  Solicitors  at 
various  regional  locations  set  forth  in 
the  Appendix  to  this  document. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  or  former  employees  of  the 
Department  of  Labor  filing  claims  under 
the  Military  Persoimel  and  Civilian 
Employees'  Claims  Act  to  recover  for 
the  loss  of  or  damage  to  personal 
property  incident  to  their  service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Claim  files,  including  claim  forms, 
accident,  investigative,  medical  or 
personnel  reports,  witness  statements, 
summaries,  correspondence  and 
memoranda. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

L31  U.S.C.  240-243. 
RPOSE(S): 

To  maintain  records  necessary  for 
adjudication  of  claims  filed  imder  the 
Military  Persoimel  and  Civilian 
Employees'  Claims  Act. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

I    None,  except  for  those  universal 
routine  uses  contained  in  the  General 
Prefatory  Statement  to  this  document. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  files. 

RETRIEVABHJTY: 

Name  of  claimant. 

SAFEGUARDS: 

Files  are  kept  in  office  suites  that  are 
locked  after  working  hours. 

RETENTION  AND  DISPOSAL: 

These  records  are  maintained  as  long 
as  the  case  is  open  in  the  office  handling 
the  claim.  Upon  conclusion  of  the 
matter,  files  are  retained  for  two  years 
and  then  transferred  to  the  Federal 
Records  Center  for  three  years  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Solicitor  for  Employee 
Benefits  in  Washington.  DC.  and 


Regional  Solicitors  and  Associate 
Regional  Solicitors  at  various  regional 
locations  set  forth  in  the  Appendix  to 
this  document. 

NOTIFICATION  PROCEDURES: 

Individuals,  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them,  should  contact 
the  appropriate  system  manager.  Such 
person  should  provide  his  or  her  full 
name,  date  of  birth,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

To  see  your  records,  write  the  office 
responsible  for  adjudicating  your  claim 
and  describe  as  specifically  as  possible 
the  records  sought.  The  inquirer  should 
furnish  the  following  information: 

a.  Full  name  and  address 

b.  Date  and  place  of  the  loss 

c.  Claim  number  assigned  to  claim  (if 
known) 

d.  Signature 

CONTESTING  RECORD  PROCEDURE: 

See  Record  Access  Procedures. 

RECORDS  SOURCE  CATEGORIES: 

Claimants,  current  and  former 
employers,  witnesses,  physicians  and/or 
medical  providers,  insurance 
companies,  attorneys,  police,  hospitals, 
and  other  persons. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOLySOL-7 
SYSTEM  NAME: 


Solicitor's  Legal  Activity 
Recordkeeping  System. 

SECURmr  classfication: 
None. 

SYSTEM  location: 

The  central  database  is  maintained  in 
the  Office  of  the  Solicitor  (SOL),  Office 
of  Administration,  Management,  and 
Litigation  Support,  Washington,  DC. 
Computer  access  terminals  are  located 
in  SOL  Divisional  Offices  in 
Washington,  DC,  and  in  all  SOL 
Regional  and  Associate  Regional 
Solicitors  Offices.  See  the  Appendix  to 
this  dociunent  for  the  regional  office 
addresses. 

categories  of  individuals  covered  by  the 
system: 

Attorneys  and  paralegal  specialists 
employed  by  SOL,  judges  assigned  to 
DOL  cases,  and  individuals  and/or 
parties  involved  in  the  cases. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Individual  attorney  and  paralegal 
specialist  assignments,  records  which 


identify  pending  cases  and  opinions 
requested,  status  of  assignments,  cases 
and  opinions,  statutes  enforced,  client 
agencies  served,  and  time  spent  on 
assignments. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  track  the  status  of  cases  and  other 
legal  work,  to  manage  attorney  and 
paralegal  specialist  assignments,  to  track 
the  time  spent  litigating  cases  and 
providing  other  legal  services,  to 
prepare  budget  submissions  and  to 
assist  in  allocating  resources  among 
Divisional  and  Regional  Offices. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Selected  data  may  be  shared  with  the 
Office  of  Management  and  Budget 
(0MB)  and  Congress  as  part  of  the 
budget  submission  process. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING  AND 
DISPOSING  OF  EIECORDS^IN  THE  SYSTEM: 

STORAGE: 

Manual  and  computer  files. 

RETRIEVABILITY: 

By  initials  of  the  SOL  attorney  or 
paralegal  specialist,  name  of  the  judge, 
name  or  social  security  number  of  the 
individual  involved,  and/or  the  name  of 
the  party  involved  in  a  case. 

SAFEGUARDS: 

Manual  and  computer  files  are 
accessible  only  by  authorized  persons. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  five  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Administration, 
Management  and  Litigation  Support/ 
Office  of  the  Solicitor,  200  Constitution 
Avenue.  NW,  Washington,  DC  20210. 

NOTIFICATION  PROCEDURES: 

Inquiries  should  be  mailed  or 
presented  to  the  system  manager  at  the 
address  listed  above. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  shall  be  mailed 
or  presented  to  the  system  manager  at 
the  address  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

A  request  for  amendment  should  be 
addressed  to  the  system  manager  noted 
above  and  must  meet  the  requirements 
of29CFR71.9. 
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RECORD  SOURCE  CATEGORIES: 

Covered  individuals,  case  files, 
correspondence  files,  opinion  files  and 
miscellaneous  files. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None.  . 

DOL/SOL-9 
SYSTEM  NAME: 

Freedom  of  Information  Act  and 
Privacy  Act  Appeal  Files. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATKM: 

Office  of  the  Solicitor,  Division  of 
Legislation  and  Legal  Counsel,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  system  encompasses  all 
individuals  who  submit  administrative 
appeals  under  the  Freedom  of 
Information  and  Privacy  Acts. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Each  file  generally  contains  the 
appeal  letter,  the  initial  request,  the 
initial  agency  determination,  and  other 
records  necessary  to  make  a 
determination  on  the  appeal,  including 
copies  of  unsanitized  records  responsive 
to  the  request.  When  a  determination  is 
made  on  the  appeal,  the  determination 
letter  is  added  to  the  file. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Freedom  of  Information  Act  (5 
U.S.C.  552);  the  Privacy  Act  of  1974  (5 
U.S.C.  552a);  and  5  U.S.C.  301. 

PURPOSE(S): 

These  records  are  maintained  to 
process  an  individual's  administrative 
appeal  made  under  the  provisions  of  the 
Freedom  of  Information  and  the  Privacy 
Acts.  The  records  are  also  used  to 
prepare  the  Department's  annual  reports 
to  OMB  and  Congress  required  by  the 
Privacy  and  the  Freedom  of  Information 
Acts. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records,  and  information  in 
these  records,  that  is  relevant  and 
necessary  may  be  used: 

a.  To  disclose  information  to  Federal 
agencies  (e.g.,  Department  of  Justice)  in 
order  to  obtain  advice  and 
recommendations  concerning  matters 
on  which  the  agency  has  specialized 
experience  or  competence,  for  use  by 
the  Office  of  the  Solicitor  in  making 


required  appeal  determinations  and 
related  dispositions  under  the  Freedom 
of  Information  Act  or  the  Privacy  Act  of 
1974. 

b.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose  of  the 
appeal,  and  to  identify  the  type  of 
information  involved  in  an  appeal), 
where  necessary  to  obtain  information 
relative  to  a  decision  concerning  a 
Freedom  of  Information  or  Privacy  Act 
appeal. 

c.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

DISCLOSURE  TO  CONSUMER  REPORTING      , 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in 
manual  form  in  file  folders  and  are 
stored  using  the  name  of  the  individual 
filing  the  apped.  Information  about  the 
status  of  Freedom  of  Information  and 
Privacy  Act  appeals  is  also  maintained 
on  magnetic  media  for  use  in  a  micro- 
computer. 

RETRIEV  ABILITY: 

Manual  and  the  electronic  records  are 
retrieved  by  the  name  of  the  individual 
making  the  appeal.  Electronic  records 
are  retrieved  by  the  name  of  the 
appellant,  the  appellant's  law  firm,  the 
original  requester,  the  subject,  the 
denying  officer,  the  disposition  date, 
and  the  case  number. 

SAFEGUARDS: 

These  records,  are  located  in  metal 
filing  cabinets  in  a  lockable  room  with 
access  limited  to  personnel  whose 
duties  require  access.  The  electronic 
records  are  located  in  a  computer  data 
base. 

RETENTION  AND  DISPOSAL: 

These  records  are  destroyed  six  years 
after  final  agency  determination  or  3 
years  after  final  court  adjudication, 
whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Solicitor  of  Labor,  U.S.  Department  of 
Labor,  Washington  DC  20210. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 


the  system  manager  at  the  address  listed 
above. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  shall  be 
addressed  to  the  system  manager  at  the 
address  listed  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Approximate  date  of  the  Freedom 
of  Information  or  Privacy  Act  Appeal 
and  the  approximate  date  of  the 
determination  by  the  Department  (if 
issued). 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  29  CFR 
71.9. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from: 

a.  The  individual  who  is  the  subject 
of  the  records. 

b.  Official  personnel  documents  of  the 
agency,  including  records  from  any 
other  agency  system  or  records  included 
in  this  notice. 

c.  Agency  officials  who  responded 
initially  to  the  Freedom  of  Information 
and  Privacy  Act  requests. 

d.  Other  sources  whom  the  agency 
believes  have  information  pertinent  to 
an  agency  decision  on  a  Freedom  of 
Information  or  Privacy  Act  appeal. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Department  of  Labor  has  claimed 
exemptions  for  several  of  its  other 
systems  of  records  under  5  U.S.C. 
552a(k)(l),  (2),  (3),  (5),  and  (6).  During 
the  course  of  processing  a  Freedom  of 
Information  or  Privacy  Act  appeal, 
exempt  materials  from  those  other 
systems  may  become  part  of  the  case 
record  in  this  system.  To  the  extent  that 
copies  of  exempt  records  from  those 
other  systems  are  entered  into  these 
Freedom  of  Information  and  Privacy  Act 
appeals  files,  the  Department  has 
claimed  the  same  exemptions  for  the 
records  as  they  have  in  the  original 
primary  system  or  records  of  which  they 
are  a  part. 

DOUSOL-13 

SYSTEM  NAME: 

Employee  Conduct  Investigations. 

SECURITY  classification: 

None. 

SYSTEM  LOCATION: 

Offices  in  the  Office  of  the  Solicitor  at 
the  National  Office  and  in  each  of  the 
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Regional  and  Associate  Regional  Offices 
of  the  Solicitor. 

categories  of  individuals  covered  by  the 

Em: 
iployee(s)  against  whom  any 
^ations  of  misconduct  have  been 
made  or  violations  of  law. 

tTEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Investigative  report(s),  sworn 
affidavits,  written  statements,  time  and 
attendance  records,  earnings  and  leave 
statements,  applications  for  leave, 
notifications  of  personnel  actions,  travel 
vouchers,  171's,  certificates  of  eligible, 
performance  appraisals,  interviews  and 
other  data  gathered  from  involved 
parties  and  organizations  which  are 
associated  with  the  case. 

AUmORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

To  investigate  allegations  of 
misconduct  or  violations  of  law. 

ROUTINE  USE  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USERS: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  docimient. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

I    None. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  in 
metal  cabinets. 


k: 


RETRIEVABILTfY: 

I    By  name  or  case  file  number. 

SAFEGUARDS: 

Files  are  maintained  in  locked  file 
,jabinets-with  access  only  to  those  with 
a  need  to  know  the  information  to 
perform  their  duties. 

AETENTION  AND  DISPOSAL: 

I    Records  are  retained  for  four  years 
following  the  date  either:  (a)  They  are 
referred  to  the  OIG;  (b)  they  are 
transferred  to  OPM/GOVT-3  Records  of 
Adverse  Actions  and  Actions  Based  on 
Unacceptable  Performance;  or  (c)  it  is 
determined  that  the  allegation  was 
without  sufficient  merit  to  warrant 
further  action,  after  which  they  are 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Management,  Office  of  the 
Solicitor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210,  and  appropriate 
Regiond  Offices. 


NOTIFICATION  PROCEDURE: 

Inquiries  should  be  sent  to  the  system 
manager  noted  at  the  address  listed 
above. 

RECORDS  ACCESS  PROCEDURES: 

A  request  for  access  shall  be  ^ 
addressed  to  the  system  manager  at  the 
address  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  29  CFR 
71.9. 

RECORD  SOURCE  CATEGORIES: 

Hotline  complaints  through  the  Office 
of  the  Inspector  General's  hotline  or 
through  the  General  Accounting  Office; 
incident  reports  submitted  by 
employees  or  members  of  the  general 
public;  statements  by  subject  and  fellow 
employees;  and  other  investigative 
reports. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G), 
(H),  and  (I);  and  (f)  of  5  U.S.C.  552a, 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
.  maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOL/SOL-15 

SYSTEM  NAME: 

Solicitor's  Office  Litigation  Files. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Offices  of  the  Associate  Solicitors, 
Office  of  the  Solicitor,  Washington,  DC; 
Offices  of  the  Regional  Solicitor  and 
Associate  Regional  Solicitors  at  various 
locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Plaintiffs,  defendants,  respondents, 
witnesses  and  other  individuals  who 


may  have  provided  information  relating 
to,  or  who  may  have  been  involved  in 
matters  that  are  part  of  Labor 
Department  litigation,  where  the 
Department  is  either  the  plaintiff  or  the 
defendant. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  records  gathered 
by  the  various  Offices  of  the  Associate 
Solicitors,  Regional  Solicitors  and 
Associate  Regional  Solicitors.  The 
records  may  be  derived  from  materials 
filed  with  the  Department  of  Labor, 
court  records,  pleadings,  statements  of 
witnesses,  information  received  from 
federal,  state,  local  and  foreign 
regulatory  organizations  and  from  other 
sources.  The  systern  also  contains 
records  that  incorporate  the  work 
product  of  the  various  offices  and  other 
privileged  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM:. 
5  U.S.C.  301. 

PURPOSE(S): 

These  records  are  maintained  for  the 
purpose  of  prosecuting  violations  of 
labor  laws,  as  well  as  for  defending  law 
suits  and  claims  brought  against  the 
Department  of  Labor. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Litigation  files  are  maintained  in 
manual  files. 

RETRIEVABILTfY: 

By  name. 

SAFEGUARDS: 

Files  are  kept  in  office  suites  which 
are  locked  after  working  hours. 

RETENTION  AND  DISPOSAL: 

Litigation  files  are  maintained  for  two 
(2)  years  after  final  court  determination, 
then  transferred  to  the  FRC  where  they 
are  kept  for  an  additional  three  (3)  years 
and  then  destroyed. 
However: 

SIGNIFICANT  LITIGATION  RLES  IN  THE  CIVIL 
RIGHTS  division: 

Cases  which  (1)  resulted  in  a  major 
legal  precedent,  or  (2)  involved  a 
complex  and/or  novel  issue,  or  (3) 
involved  intense  public  interest  or 
controversy  that  usually  is  reflected  in 
a  high  degree  of  media  attention  are 
retained  permanently. 
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Litigation  files  involving  OSHA: 

OSHA  litigation  files  are  destroyed 
one  year  after  all  rights  of  appeals  have 
expired. 

Matters  in  which  the  Department 
obtained  an  injunction  are  maintained 
in  SOL  for  two  years  after  the  matter  is 
closed  and  then  transferred  to  the  FRC 
for  twenty  (20)  years  and  then 
destroyed.  Briefs  and  significant 
motions  are  retained  in  the  office  for 
twenty  (20)  years  and  then  destroyed. 

FREEDOM  Of  INFORMATION  ACT  AND  PRIVACY  ACT 
LITIGATION  RLES: 

Files  are  maintained  for  six  years  after 
final  agency  action  or  three  (3)  years 
after  final  court  determination, 
whichever  is  later. 

BLACK  LUNG  FILES: 

Files  for  cases  before  the 
Administrative  Law  Judges  are 
maintained  for  one  (1)  year  after  the 
case  is  closed  and  then  destroyed.  Cases 
adjudicated  before  the  Benefit  Review 
Board  are  maintained  for  two  (2)  years 
after  the  final  decision  is  issued  and 
then  destroyed.  Court  of  Appeal  and 
Supreme  Court  cases  are  maintained  for 
five  years  after  the  final  decision  is 
issued  and  then  destroyed. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

The  appropriate  Associate  Solicitor  or 
the  Regional  Solicitor  or  Associate 
Regional  Solicitor,  Office  of  the 
Solicitor,  U.S.  Department  of  Labor, 
Room  S-2(K)2,  200  Constitution  Avenue, 
NW,  Washington,  DC  20210. 

NOHFICATION  PROCEDURES: 

Inquiries  should  be  mailed  or 
presented  to  the  system  manager  noted 
at  the  address  listed  above. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  shall  be 
addressed  to  the  system  manager  at  the 
address  listed  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Approximate  date  for  the 
investigation. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendments  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  29  CFR 
71.9. 

RECORD  SOURCE  CATEGORKS: 

Component  agency  investigative  files; 
investigators;  other  law  enforcement 
personnel;  attorneys;  witnesses, 
informants;  other  individuals;  federal, 
states  and  local  agencies;  opinion  files; 
miscellaneous  files. 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISION  OF 
THE  ACT: 

Under  the  specific  exemption 
authority  provided  by  5  U.S.C. 
552a(k)(2),  this  system  is  exempt  from 
the  following  provisions  of  the  Privacy 
Act:  5  U.S.C.  552a(c)(3).  (d).  (e)(1), 
(e)(4)(G),  (H).  (I),  and  (f)  of  the  Act. 
Disclosiue  of  information  could  enable 
the  subject  of  the  record  to  take  action 
to  escape  prosecution  and  could  avail 
the  subject  greater  access  to  information 
than  that  already  provided  imder  rules 
of  discovery.  In  addition,  disclosure  of 
information  might  lead  to  intimidation 
of  witnesses,  informants,  or  their 
families,  and  impair  future 
investigations  by  making  it  more 
difficult  to  collect  similar  information. 

DOL/SOL-17 

SYSTEM  NAME: 

Solicitor's  Office  Equipment  Files. 

SECURITY  CtASSmCATWN: 

None. 

SYSTEM  LOCATION: 

Office  of  the  Solicitor,  Office  of 
Administration,  Management  & 
Litigation  Support  (OAMLS),  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 

SYSTEM: 

All  employees  from  the  Office  of  the 
Solicitor  both  those  from  the  National 
and  the  Regional  Offices  of  the  Solicitor. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  detailed  records 
pertaining  to  the  chairs,  desks,  and 
other  furniture,  and  equipment  assigned 
to  each  employee  frt>m  the  Office  of  the 
Solicitor,  including  National  and 
Regional  Offices. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE(S): 

The  information  is  used  for  statistical 
data  and  to  prepare  purchase  orders  for 
furniture,  equipment  and  accessories. 
The  information  is  also  used  to  track 
items  assigned  to  individuals  within  the 
Solicitor's  Office. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  USERS  AND  THE 
PURPOSE  OF  SUCH  USES: 

None,  except  for  those  universal 
routine  uses  listed  in  the  General 
Prefatory  Statement  to  this  document. 

D6CL06URE  REPORTMG  AQENOES: 

None. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  file 
folders  and  in  computers. 

retrievabiuty: 

Records  are  retrieved  by  the  name  of 
the  employee. 

SAFEGUARDS: 

These  records  are  kept  in  office  suites 
which  are  locked  after  working  hoius. 

RETENTION  AND  DISPOSAL: 

The  system  is  updated  annually  and 
earlier  records  are  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Administration, 
Management  &  Litigation  Support,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

NOTIFICATION  PROCEDURES: 

Inquiries  should  be  directed  to  the 
system  manager  noted  at  the  address 
listed  above. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  shall  be 
addressed  to  the  system  manager  at  the 
address  listed  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Individuals  requesting  access  must 
also  comply  with  the  Privacy  Act 
regulations  regarding  verification  of 
identity  to  records  at  29  CFR  71.4. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendments  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  29  CFR 
71.9. 

RECORD  SOURCE  CATEGORIES: 

Agency  personnel  files,  information 
submitted  by  the  employee,  and  records 
from  the  Office  of  Administration, 
Management  and  Litigation  Support. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISION  OF 
THE  ACT: 

None. 
DOiyVETS-1 
SYSTEM  NAME: 

Uniformed  Services  Employment  and 
Reemployment  Rights  Act  (USERRA) 
Complaint  File. 

SECURITY  CLASSIFWATKm: 

None. 

SYSTEM  LOCATION: 

Veterans'  Employment  and  Training 
Service  (VETS')  State  Offices,  Regional 
Offices,  and  National  Office. 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

I  Complainants  who  are  veterans, 
enlistees,  examinees,  reservists  or 
members  of  the  National  Guard  of  the 
U.S.  Armed  Forces  on  active  or  reserve 
service  or  training  duty,  and  other 
complainants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  of  records  contains  data 
related  to  civil  investigations  which 
include:  Initial  investigative  complaint 
form,  background,  investigators'  fact 
finding  records,  witness  statements, 
supporting  documents  provided  by 
claimants  and  employers,  other 
information  relevant  to  a  determination 
of  veterans  reemployment  rights. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
1  38  U.S.C.  4301  et  seq. 

PURPOSE(S): 

Records  are  maintained  for 
enforcement  of  federal  laws  pertaining 
to  rights  of  veterans,  reservists  and 
members  of  the  National  Guard  upon 
their  return  to  pre-military  civilian 
employment  following  periods  of  active 
and  inactive  military  duty  and  related  to 
non-discrimination  based  on  such 
service  or  periods  of  duty. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
IE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement,  relevant  records  and 
information  may  be  disclosed  to  the 
employer  against  whom  a  complaint  has 
been  made  so  that  the  complaint  can 
proceed  to  a  resolution.  Disclosure  may 
also  be  made  when  relevant  and 
necessary  to  the  Department  of  Veterans 
Affairs,  to  the  Department  of  Defense,  to 
the  Department  of  Justice,  and  to  the 
Office  of  Special  Counsel  when 
complaints  have  proceeded  to  an 
advanced  stage. 

POUaES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

I    Electronic  and  manual  records. 

RETRIEVABILITY: 

j    By  name  of  complainant  or  name  of 


r 


employer. 

SAFEGUARDS: 

Locked  room  or  locked  cabinets,  and 
passwords  for  electronic  system. 

RETENHON  AND  DISPOSAL: 

Cutoff  and  removal  from  active  file  in 
fiscal  year  when  litigation  is  completed, 
transfer  to  Federal  Records  Center  five 


(5)  years  after  cutoff.  Destroy  when  ten 
(10)  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Investigations  and 
Compliance,  United  States  Department 
of  Labor,  Veterans'  Employment  and 
Training  Service,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

NOTIFICATION  PROCEDURES: 

Inquiries  should  be  directed  to  the 
system  manager  noted  at  the  address 
listed  above. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  shall  be 
addressed  to  the  systems  manager  at  the 
address  listed  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Approximate  date  of  separation. 

CONTESnNG  RECORD  PROCEDURES: 

A  petition  for  amendment  should  be 
addressed  to  the  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Veterans,  Reserve  and  National  Guard 
members,  employees,  employers,  former 
employees,  Departments  of  Defense, 
Department  of  Veterans  Affairs, 
physicians,  union  officers  and  maybe 
the  public. 

SYSTEMS  EXEMPnONS  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(2),  investigatory  material  in  this 
system  of  records  compiled  for  law   , 
enforcement  purposes  is  exempt  from 
subsections  (c)(3);  (d);  (e)(1);  (e)(4)(G), 
(H),  and  (I);  and  (f)  of  5  U.S.C.  552a, 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosiue  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  imder  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  under  an 
implied  promise  that  the  identity  of  the 
soiuce  would  be  held  in  confidence. 

DOUVETS-2 
SYSTEM  NAME: 

Veterans'  Preference  Complaint  File 
under  the  Veterans  Equal  Opportimities 
Actofl998(VEOA). 

SECURITY  CLASSIFlCAnON: 

None. 


SYSTEM  location: 

Veterans*  Employment  and  Training 
Service  (VETS')  State  Offices,  Regional 
Offices,  and  National  Office. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Veterans  of  the  U.S.  Armed  Forces 
who  believe  that  they  have  been  denied 
veterans  preference  or  other  special 
considerations  provided  by  law(s). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  of  records  contains 
materials  related  to  civil  investigations 
which  include:  Initial  investigative  _ 
complaint  form,  background, 
investigators'  fact  finding  records, 
witness  statements,  supporting 
documents  provided  by  claimants  and 
employers,  other  information  relevant  to 
a  determination  of  veterans  preference 
consideration  related  to  employment 
with  Federal  agencies. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  3330a. 

PURPOSE(S): 

Records  are  maintained  for 
investigation  of  possible  violations  of 
federal  laws  pertaining  to  veterans' 
preference  and  other  special 
consideration  related  to  employment 
with  Federal  agencies. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USERS: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement,  records  and  information  may 
be  disclosed  to  the  Federal  employing 
agency  against  whom  a  complaint  has 
been  made  so  that  the  complaint  can 
proceed  to  a  conclusion.  Disclosing  of 
information  that  is  relevant  and 
necessary  may  also  be  made  to  the 
Office  of  Personnel  Management  and  to 
the  Merit  Systems  Protection  Board. 

POUCIES  AND  PRACTICES  FOR  STORWG. 
RETRIEVING,  ACCESSING.  RETAINING.  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  and  manual  records. 

RETRIEVABILITY: 

By  name  of  complainant  or  name  of 
Federal  agency. 

SAFEGUARDS: 

Secured  room,  or  locked  cabinets,  and 
passwords  for  electronic  system. 

RETENTION  AND  DISPOSAL: 

Cutoff  and  removed  from  active  file  in 
fiscal  year  when  litigation  is  completed. 
Transferred  to  Federal  Records  Center 
five  (5)  years  after  cutoff.  Destroy  when 
ten  (10)  years  old. 
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SYSTEM  IIANAGEn(S)  AND  AOORCSS: 

Chief  of  Investigations  and 
Compliance,  United  States  Department 
of  Labor.  Veterans'  Employment  and 
Training  Service,  200  Constitution 
Avenue,  NW,  Washington.  DC  20210. 

NOTIFICATION  PROCEDURES: 

Inquiries  should  be  mailed  or 
presented  to  the  system  manager  noted 
at  the  address  listed  above. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  shall  be 
addressed  to  the  systems  manager  at  the 
address  listed  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Approximate  date  of  separation. 

CONTESTMQ  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  29  CFR 

71.9. 

RECORD  SOURCE  CATEGORIES: 

Veterans,  Federal  employment 
applicants  or  employing  Federal 
agencies,  former  agency  employees. 
Department  of  Defense,  Department  of 
Veterans  Affairs,  Office  of  Personnel 
Management,  luiion  officers  and 
members  of  the  public. 

SYSTEMS  EXEMPTIONS  FROM  CERTAM 
PflOVISiONS  OF  TXE  ACT: 

In  accordance  with  5  U.S.C. 
552a(k)(2).  investigatory  material  in  this 
system  of  records  compiled  for  law 
enforcement  purposes  is  exempt  from 
subsections  (c)(3):  (d);  (e)(1);  (e)(4)(G). 
(H).  and  (I);  and  (f)  of  5  U.S.C.  552a. 
provided  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  he  or  she  would 
otherwise  be  entitled  to  by  Federal  law, 
or  for  which  he  or  she  would  otherwise 
be  eligible,  as  a  result  of  the 
maintenance  of  these  records,  such 
material  shall  be  provided  to  the 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  soiut;e  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1, 1975,  imder  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

DOUVETS-3 

SYSTEM  NAME: 

Veterans'  Transition  Assistance 
Program  (TAP)  Registration  System. 

SECURnY  CLASSIFICATION: 

None 


SYSTEM  LOCATION: 

Veterans'  Employment  and  Training 
Service  (VETS)  State  Directors'  Offices. 
Regional  Offices,  National  Office. 

categories  of  mdmouals  covered  by  the 
system: 

Service  members,  and  their  spouses, 
for  180  days  after  separation  of  the 
servicemember  from  the  U.S.  Armed 
Forces. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Registration  data  on  participants  in 
the  Transition  Assistance  Program 
(TAP)  orkshops  including  the  name, 
address,  social  security  number,  and 
duty  station. 

AUTHORITY  FOR  MAINTENANCE  OF  SYSTEM: 
10  U.S.C.  1144. 

PURPOSE(S): 

Records  are  maintained  to  house 
achievement  levels  in  TAP  Program 
workshops,  develop  demographic  data, 
and  research  programs  effectiveness. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUOMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  listed  in  the  General  Prefatory 
Statement  to  this  document,  disclosure 
of  records  and  information  may  be  made 
to  the  Department  of  Defense, 
Department  of  Transportation,  and  to 
the  Department  of  Veterans  Affairs  so 
that  they  may  they  assist  the  TAP 
participant  by  sharing  information. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRCVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  and  manual  records. 

retrievabnjty: 

By  name,  state,  military  base,  or  VETS 
region. 

SAFEGUARDS: 

Locked  room  or  locked  cabinets,  and 
passwords  for  electronic  system. 

RETENTION  AND  DISPOSAL: 

Records  are  transferred  to  the  Federal 
Records  Center  three  years  after  the  end 
of  the  fiscal  year  when  they  were 
created,  and  they  are  destroyed  ten 
years  thereafter. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Operations  and  Programs, 
United  States  Department  of  Labor, 
Veterans'  Employment  and  Training 
Service,  Room.  200  Constitution 
Avenue.  NW.  Washington,  DC  20210, 
and  Regional  Offices. 


NOTIFICATION  PROCEDURES: 

Inquiries  should  be  mailed  or 
presented  to  the  appropriate  system 
manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  shall  be 
addressed  to  the  systems  manager  at  the 
address  listed  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Approximate  date  of  separation. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  requirements  of  29  CFR 
71.9. 

RECORD  SOURCE  CATEGORIES: 

Participants  in  TAP  workshops. 

SYSTEMS  EXEMPTIONS  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
Appendix — Responsible  Officials 

National  Office  « 

The  titles  of  the  responsible  officials  of  the 
various  component  agencies  in  the 
Department  of  Labor  are  listed  below.  This 
list  is  provided  for  information  and  to  assist 
requesters  in  locating  the  office  most  likely 
to  have  responsive- records.  The  officials  may 
be  changed  by  appropriate  designation. 
Unless  otherwise  specified,  the  mailing 
addresses  of  the  officials  shall  be:  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW,  Washington,  DC  20210. 

Office  of  the  Secretary 

Secretary  of  Labor,  ATTENTION:  Assistant 
Secretary  for  Administration  and 
Management  (OASAM) 

Office  of  the  Solicitor 

Deputy  Solicitor,  Office  of  the  Solicitor 

Office  of  the  Administrative  Law  Judges 
lOALf) 

Chief  Administrative  Law  Judge,  Office  of 

Administrative  Law  Judges.  OAL) 
Legal  Counsel,  OALJ 

The  mailing  address  for  the  Office  of 
Administrative  Law  Judges  is:  Chief,  Office  of 
Administrative  Law  Judges,  800  K  Street, 
NW.,  Suite  N-400,  Washington,  DC  20001- 
8002. 

Office  of  the  Assistant  Secretary  of 
Administration  and  Management  (OASAM) 

Assistant  Secretary  for  Administration  and 

Management,  OASAM 
Deputy  Assistant  Secretary  for 

Administration  and  Management,  OASAM 
Director,  Business  Operations  Center, 

OASAM 
Director,  Procurement  Service  Center. 

OASAM 
Director,  Civil  Rights  Center,  OASAM 
Director,  Human  Resources  Center,  OASAM 
Director,  Information  Technology  Center, 

OASAM 
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1  )irector,  Worklife  Center,  OASAM 
Director,  Human  Resource  Services  Center, 

OASAM 
Director,  Office  of  Budget,  OASAM 
Director,  Conference  and  Services  Center, 

OASAM 
Director,  Safety  and  Health  Center,  OASAM 

Office  of  the  Chief  Financial  Officer  (OCFO) 

Chief  Financial  Officer,  OCFO 

Office  of  Small  Business  Programs 

Director,  Office  of  Small  Business  Programs 

'Employees'  Compensation  Appeals  Board 

ECAB) 

thairperson.  Employees'  Compensation 
r  Appeals  Board,  ECAB 
Associate  Deputy  Secretary  for  Adjudication 
Executive  Director,  Office  of  Adjudicatory 
I    Services 

\Administmtive  Review  Board  (ARB) 

Chairperson,  Administrative  Review  Board, 

I    ARB 

Benefits  Review  Board  (BRB) 

Chief  Administrative  Appeals  Judge,  Benefits 

Review  Board.  BRB 
Director,  Women's  Bureau,  Office  of  the 

Secretary 

Office  of  Congressional  and 
Intergovernmental  Affairs  (OCIA) 

Assistant  Secretary,  Office  of  Congressional 

and  Intergovernmental  Affairs,  OCL\ 
Deputy  Assistant  Secretary,  OCIA 

Office  of  the  Assistant  Secretary  for  Policy 

(ASP) 

Assistant  Secretary  for  Policy,  ASP 

Deputy  Assistant  Secretary,  ASP 

Office  of  the  Assistant  Secretary  for  Public 

Affairs  (OPA) 

Assistant  Secretary,  Office  of  Public  Affairs. 

OPA 
Deputy  Assistant  Secretary,  OPA 

Administrative  Review  Board  (ARB) 
Director,' Office  of  Administrative  Review 
Board,  ARB 

Office  of  the  Inspector  General  (OIG) 

Disclosure  Officer,  OIG 

Bureau  of  International  Labor  Affairs  (ILAB) 

Deputy  Under  Secretary,  ILAB 
Associate  Deputy  Under  Secretary.  ILAB 
Secretary  of  the  National  Administrative 
Office,  ILAB 

Employment  Standards  Administration 

(ESA) 

Assistant  Secretary  for  Employment 

Standards,  ESA 
Director,  Equal  Employment  Opportunity 

Unit,  ESA 
Director,  Office  of  Management, 

Administration  and  Planning  (OMAP). 

ESA 
Director,  Division  of  Human  Resources 

Management,  OMAP,  ESA 
Director,  Division  of  Legislative  and 

Regulatory  Analysis.  OMAP,  ESA 
Director,  Office  of  Workers'  Compensation 

Programs  (OWCP),  ESA 
Special  Assistant  to  the  Director,  OWCP,  ESA 


Director,  Division  of  Planning,  Policy  and 

Standards,  OWCP,  ESA 
Director  for  Federal  Employees' 

Compensation,  OWCP,  ESA 
Director  for  Longshore  and  Harbor  Workers' 

Compensation.  OWCP,  ESA 
Director  for  Coal  Mine  Workers' 

Compensation,  OWCP,  ESA 
Administrator,  Wage  and  Hour  Division,  ESA 
Deputy  Administrator,  Wage  and  Hour 

Division,  ESA 
National  Office  Program  Administrator,  Wage 

and  Hour  Division,  ESA 
Deputy  National  Office  Program 

Administrator,  Wage  and  Hour  Division, 

ESA 
Director,  Office  of  Enforcement  Policy,  Wage 

and  Hour  Division,  ESA 
Deputy  Director,  Office  of  Enforcement 

Policy,  Wage  and  Hour  Division,  ESA 
Director,  Office  of  Planning  and  Analysis, 

Wage  and  Hour  Division,  ESA 
Director,  Office  of  Wage  Determinations, 

Wage  and  Hour  Division,  ESA 
Director,  Office  of  External  Affairs,  Wage  and 

Hour  Division,  ESA 
Director,  Office  of  Quality  and  Human 

Resources,  Wage  and  Hour  Division,  ESA 
Deputy  Assistant  Secretary  for  Federal 

Contract  Compliance  Programs  (OFCCP), 

ESA 
Deputy  Director,  Office  of  Federal  Contract 

Compliance  Programs,  OFCCP,  ESA 
Director,  Division  of  Policy,  Planning  and 

Program  Development,  OFCCP,  ESA 
Deputy  Director,  Division  of  Policy,  Planning 

and  Program  Development,  OFCCP,  ESA 
Director,  Division  of  Program  Operations, 

OFCCP,  ESA 
Deputy  Director,  Division  of  Program 

Operations,  OFCCP,  ESA 
Director,  Division  of  Management  and 

Administrative  Programs,  OFCCP,  ESA 
Deputy  Assistant  Secretary  for  Labor- 
Management  Programs,  (OLMS),  ESA 

Employment  and  Training  Administmtion 

(ETA) 

Assistant  Secretary  of  Labor,  ETA 

Deputy  Assistant  Secretary  of  Labor,  ETA 

Administrator,  Office  of  Financial  and 

Administrative  Management,  ETA 
Director,  Office  of  Financial  and 

Administrative  Services,  ETA 
Director,  Office  of  Human  Resources,  ETA 
Director,  Divisions  of  Federal  Assistance  and 

Contract  Services,  ETA 
Administrator,  Office  of  Policy  and  Research, 

ETA 
Director,  Office  of  Grants  and  Contracts 

Management,  ETA 
Administrator,  Office  of  Technology  and 

Information  Services,  ETA 
Administrator,  Office  of  Workforce  Security, 

ETA 
Director,  Office  of  Income  Support,  ETA 
Director,  Office  of  Career  Transition 

Assistance,  ETA 
Director,  Division  of  U.S.  Employment 

Service  and  Americans  Labor  Information 

Market  System  (ALMIS) 
Chief,  Division  of  Foreign  Labor 

Certifications,  ETA 
Administrator,  Office  of  Adult  Services,  ETA 
Director  Office  of  National  Programs,  ETA 
Director,  Division  of  Systems  Support,  ETA 


Director,  Office  of  Adults,  Dislocated 

Workers  and  Trade  Adjustment  Assistance, 

ETA 
Director,  Division  of  Trade  Adjustment 

Assistance,  ETA 
Administrator,  Office  of  Youth  Services.  ETA 
Director,  Office  of  Youth  Opportunities,  ETA 
Director,  Office  of  School  to  Work,  ETA 
Director.  Office  of  Job  Corps.  ETA 
Director,  Office  of  Apprenticeship  Training, 

Employer  and  Labor  Services.  ETA 
Director,  Office  of  Equal  Employment 

Opportunity,  ETA 

Occupational  Safety  and  Health 
Administration  (OSHA) 

Assistant  Secretary,  OSHA 
Director,  Office  of  Public  Affairs,  OSHA 
Director,  Directorate  of  Construction,  OSHA 
Director,  Directorate  of  Federal-Stale 

Operations,  OSHA 
Director,  Directorate  of  Policy,  OSHA 
Director,  Directorate  of  Administrative 

Programs,  OSHA 
Director,  Personnel  Programs,  OSHA 
Director,  Office  of  Administrative  Services, 

OSHA 
Director,  Office  of  Management  Data 

Systems,  OSHA 
Director,  Office  of  Management  Systems  and 

Organization,  OSHA 
Director,  Office  of  Program  Budgeting, 

Planning  and  Financial  Management, 

OSHA 
Director,  Directorate  of  Compliance 

Programs,  OSHA 
Director,  Directorate  of  Technical  Support, 

OSHA 
Director,  Directorate  of  Safety  Standards 

Programs,  OSHA 
Director,  Directorate  of  Health  Standards 

Programs,  OSHA 
Director,  Office  of  Statistics,  OSHA 

Pension  and  Welfare  Benefits  Administration 
(PWBA) 

Director,  Office  of  Participant  Assistance  and 
Communications,  PWBA 

Office  of  the  Assistant  Secretary  for  Veterans' 
Employment  and  Training  (VETS) 

Assistant  Secretary,  VETS 
Deputy  Assistant  Secretary,  VETS 
Director,  Office  of  Operations  and  Programs, 

VETS 
Director,  Office  of  Agency  Management  and 

Budget,  VETS 
Disclosure  Officer,  VETS 

Bureau  of  Labor  Statistics  (BIS) 

Commissioner,  BLS 

Associate  Commissioner,  Office  of  ' 

Administration,  BLS 

The  mailing  address  for  responsible 
officials  in  the  Bureau  of  Labor  Statistics  is: 
Rm.  4040— Postal  Square  Bldg.,  2 
Massachusetts  Ave.,  NE,  Washington,  DC 
20212-0001. 

Mine  Safety  and  Health  Administration 

(MSHA) 

Assistant  Secretary,  MSHA 

Deputy  Assistant  Secretary,  MSHA 

Chief,  Office  of  Congressional  and  Legislative 

Affairs,  MSHA 
Chief,  Office  of  Information  and  Public 

Affairs,  MSHA  -. 
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Director  of  Administration  and  Management, 

MSHA 
Administrator,  Coal  Mine  Safety  and  Health 

(CMS&H),  MSHA 
Chief,  Technical  Compliance  &  Investigation 

Division,  CMS&H,  MSHA 
Chief,  Health  Division,  CMS&H,  MSHA 
Chief.  Safety  Division,  CMS&H.  MSHA 
Accident  Investigation  Program  Manager, 

CMS&H,  MSHA 
Administrator,  Metal  and  Nonmetal  Mine 

Safety  and  Health  (M/NM),  MSHA 
Chief,  Technical  Compliance  &  Investigation 

Division.  M/NM.  MSHA 
Chief.  Health  Division,  M/NM,  MSHA 
Chief,  Safety  Division.  M/NM,  MSHA 
Accident  Investigation  Program  Manager.  M/ 

NM,  MSHA 
Director  of  Assessments,  MSHA 
Director  of  Technical  Support,  MSHA 
Director  of  Educational  Policy  and 

Development,  MSHA 
Director  of  Standards,  Regulations,  and 

Variances,  MSHA 
Director  of  Program  Evaluation  and 

Information  Resources,  MSHA 

The  mailing  address  for  the  responsible 
officials  in  the  Mine  Safety  and  Health     . 
Administration  (MSHA)  is:  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203. 

Regional  Offices 

The  titles  of  the  responsible  officials  in  the 
regional  offices  of  the  various  component 
agencies  are  listed  below:  Unless  otherwise 
specified,  the  mailing  address  for  these 
officials  by  region,  shall  be: 

Region  I 

U.S.  Department  of  Labor,  John  F.  Kennedy 
Federal  Building.  Boston,  Massachusetts 
02203  (For  Wage  and  Hour  only:  Contact 
Region  III) 

Region  II 

201  Varick  Street,  New  York,  New  York 
10014  (For  Wage  and  Hour  only:  Contact 
Region  III) 

Region  III 

The  Curtis  Center,  170  South  Independence 
Mall  West,  Suite  825  East,  Philadelphia. 
Penn-sylvania  19106-3315 

Region  IV 

U.S.  Department  of  Labor,  Atlanta  Federal 
Center,  61  Forsyth  Street.  SW.  Atlanta. 
Georgia  30303 

(OWCP  Only)  214  N.  Hogan  Street.  Suite 
1006,  Jacksonville,  Florida  32202 

Region  V 

Kluczynski  Federal  Building,  230  South 
Dearborn  Street.  Chicago.  Illinois  60604 

(FEC  onlv)  1240  East  Ninth  Street.  Room  851, 
Cleveland.  Ohio  44199 

Region  VI 

525  Griffin  Square  Building,  Griffin  &  Young 
Streets.  Dallas,  Texas  75202 

Region  VII 

City  Center  Square  Building,  1100  Main 
Street,  Kansas  City.  Missouri  64105-2112 
(For  Wage  and  Hour  only:  Contact  Region 
V) 


(OFCCP  only)  801  Walnut  Street,  Room  200. 
Kansas  City,  Missouri  64106 

Region  VIII 

1999  Broadway  Street,  Denver,  Colorado 
80202,  (For  Wage  and  Hour  and  OFCCP: 
Contact  Region  VI) 
(OWCP  only)  1801  California  Street,  Suite 
915,  Denver,  Colorado  80202 
The  mailing  address  for  the  Regional 
Director,  Bureau  of  Apprenticeship  and 
Training  in  Region  VIII  is:  U.S.  Custom 
House,  721— 19th  Street,  Room  465.  Denver. 
CO.  80202. 

Region  IX 

71  Stevenson  Street.  San  Francisco, 
California  94105 

Region  X 

1111  Third  Avenue.  Seattle,  Washington 

98101-3212  (For  Wage  and  Hour  only: 

Contact  Region  IX) 
Regional  Administrator  for  Administration 

and  Management  (OASAM) 
Regional  Personnel  Officer,  OASAM 
Regional  Director  for  Information  and  Public 

Affairs,  OASAM 
Regional  Administrator  for  Occupational 

Safety  and  Health  and  Safety  (OSHA) 
Regional  Commissioner,  Bureau  of  Labor 

Statistics  (BLS) 
Regional  Administrator  for  Employment  and 

Training  Administration  (ETA)  (For  the 

following  regions:  Boston,  New  York. 

Philadelphia,  Atlanta,  Dallas,  Chicago  and 

San  Francisco) 
Associate  Regional  Administrator  for  ETA 

(For  the  following  regions:  Denver,  Kansas 

City  and  Seattle) 
Regional  Director,  Job  Corps,  ETA 
Director.  Regional  Office  of  Apprenticeship 

and  Training,  Employer  and  Labor 

Services,  ETA 
Regional  Administrator  for  Wage  and  Hour. 

ESA 
Regional  Director  for  Federal  Contract 

Compliance  Programs.  ESA 
Regional  Director  for  the  Office  of  Workers' 

Compensation  Programs,  ESA 
District  Director,  Office  of  Workers' 

Compensation  Programs,  ESA 

Office  of  Federal  Contract  Compliance 
Programs  ESA,  Responsible  Offices, 
Regional  Offices 

JFK  Federal  Building.  Room  E-235,  Boston. 

Massachusetts  02203 
201  Varick  Street.  Room  750.  New  York,  New 

York  10014 
The  Curtis  Center,  170  South  Independence 

Mall  West,  Philadelphia,  Pennsylvania 

19106-3315 
61  Forsyth  Street,  S.W..  Suite  7B75,  Atlanta, 

Georgia  30303 
Klucynski  Federal  Building,  230  South 

Dearborn  Street,  Room  570,  Chicago, 

Illinois  60604 
Federal  Building,  525  South  Griffin  Street, 

Room  840  Dallas.  Texas  75202 
71  Stevenson  Street.  Suite  1700,  San 

Francisco.  California  94105-2614 
1111  Third  Avenue.  Suite  610,  Seattle, 

Washington  98101-3212 


Office  of  Workers'  Compensation  Programs 
ESA:  Responsible  Officials,  District  Directors 

John  F.  Kennedy  Federal  Building.  Room  E- 

260.  Boston.  Massachusetts  02203  (FECA 

and  LHWCA  Only) 
201  Varick  Street.  Seventh  Floor.  Room  750, 

New  York,  New  York  10014  (FECA  and 

LHWCA  only) 
The  Curtis  Center,  170  South  Independence 

Mall  West,  Suite  790  West,  Philadelphia, 

Pennsylvania  19106-3313  (FECA  and 

LHWCA  only) 
Penn  Traffic  Building,  319  Washington 

Street,  Johnstown,  Pennsylvania  15901 

(ELBA  only) 
105  North  Main  Street.  Suite  100,  Wilkes- 

Barre,  Pennsylvania  18701  (BLBA  Only) 
Wellington  Square.  1225  South  Main  Street. 

Suite  405,  Greensburg,  Pennsylvania  15601 

(BLBA  only) 
300  West  Pratt  Street,  Suite  240,  Baltimore, 

Maryland  21201  (LHWCA  Only) 
Federal  Building,  200  Granby  Mall,  Room 

#212,  Norfolk,  Virginia  23510  (LHWCA 

only) 
500  Quarrier  Street,  Suite  110,  Charleston, 

West  Virginia  25301  (BLBA  Only) 
425  Juliana  Street,  Suite  3116,  Parkersburg, 

West  Virginia  26101  (BLBA  Only) 
800  North  Capitol  Street,  NW.,  Washington, 

DC  20211  (FECA  Only) 
77  P  Street,  NE.,  2nd  Floor.  Washington.  DC 

20002  (LHWCA  Only) 
1200  Upshur  Street.  NW.,  Washington,  DC 

20210  (DC  Claims  Only) 
164  Main  Street,  Suite  508,  Pikeville 

Kentucky  41501  (BLBA  only) 
500  Springdale  Plaza,  Spring  Street,  Mt. 

Sterling.  Kentucky  40353  (BLBA  Only) 
214  N.  Hogan  Street.  10th  Floor,  Room  1006. 

Jacksonville,  Florida  32201  (FECA  and 

LHWCA  only) 
230  South  Dearborn  Street,  Room  578, 

Chicago,  Illinois  60604  (FECA  and 

LHWCA) 
1240  Egst  9th  Street,  Room  851,  Cleveland, 

Ohio  44199  (FECA  Only) 
1160  Dublin  Road,  Suite  300,  Columbus, 

Ohio  43214  (BLBA  Only) 
525  Griffin  Street.  Federal  Building  Dallas, 

Texas  75202  (FECA  Only) 
701  Loyola  Avenue,  Room  13032.  New 

Orleans,  Louisiana  70113  (LHWCA  Only) 
8866  Gulf  Freeway,  Suite  140,  Houston, 

Texas  77017  (LHWCA  Only) 
City  Center  Square,  Suite  750. 1100  Main 

Street.  Kansas  City.  Missouri  64105  (FECA 

Only) 
1801  California  Street.  Suite  915,  Denver, 

Colorado  80202  (FECA  and  BLBA  Only) 
71  Stevenson  Street,  2nd  Floor,  P.O.  Box 

193770,  San  Francisco,  California  94105 

(LHWCA  and  FECA  Only) 
401  E.  Ocean  Boulevard,  Suite  720,  Long 

Beach,  California  90802  (LHWCA  Only) 
300  Ala  Moana  Boulevard,  Room  5119, 

Honolulu,  Hawaii  96850  (LHWCA  Only) 
1111  3rd  Avenue.  Suite  615.  Seattle, 

Washington  98101-3212  (LHWCA  and 

FECA  only) 

Mine  Safety  &  Health  Administration  Field 
Offices  And  Responsible  Officials 

Coordinator,  Small  Mines/Mine  Emergency 
Unit 
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Superintendent,  National  Mine  Health  and 

Safety  Ac^emy,  1301  Airport  Road, 

Beaver,  WV  25813-9426 
Chief,  Safety  and  Health  Technology  Center, 

P.O.  Box  18233,  Pittsburgh,  PA  15236 
Chief,  Approval  and  Certification  Center. 

R.R.  1.  Box  251.  Industrial  Park  Road. 

Triadelphla,  WV  26059 
Chief,  Information  Resource  Center 
Chief.  Office  of  Injury  and  Employment 

Information,  P.O.  Box  25367,  Denver,  CO 

80225-0367 

District  Manager,  Coal  Mine  Safety  and 

Hecith 

The  Stegmaier  Bldg..  Suite  034.  7  N.  Wilkes- 

Barre  Blvd..  Wilkes-Barre,  PA  18702    . 
R.R.  1,  Box  736,  Hunker,  PA  15639 
5012  Mountaineer  Mall,  Morgantown,  WV 

26505 
100  Bluestone  Road,  Mt.  Hope.  WV  25880 
P.O.  Box  560.  Norton.  VA  24273 
4159  North  Mayo  Trail,  Pikeville,  KY  41501 
HC  66,  Box  1699.  Barbourville,  KY  40906 
Suite  200,  2300  Old  Decker  Road.  Vincennes, 

IN  47591 
P.O.  Box  25367,  Denver,  CO  80225-0367 
100  YMCA  Drive,  Madisonville,  KY  42431- 

9019 
Suite  213, 135  Gemini  Circle  Birmingham, 

AL  35209 

District  Manager,  Metal  and  Nonmetal  Mine 

Safety  and  Health 

Assistant  District  Manager,  Metal  and 

Nonmetal  Mine  Safety  and  Health: 
Thomhill  Industrial  Park,  547  Keystone 

Drive,  Suite  4,  Warrendale,  PA  15086-7573 
Suite  212. 135  Gemini  Circle.  Birmingham, 

AL  35209 
Suite  333.  515  W.  First  Street.  Duluth,  MN 

55802-1302 
Rm.  4C50. 1100  Commerce  Street,  Dallas,  TX 

75242—0499 
P.O.  Box  25367.  Denver,  CO  80225-0367 
2060  Peabody  Road,  Suite  610.  Vacaville,  CA 

95687-6696 

Regional  Administrator,  Occupational 
Safety  and  Health  Administration  (OSHA) 

Area  Director,  OSHA: 

Valley  Office  Park,  13  Branch  Street, 

Methuen,  MA  01844 
639  Granite  Street,  4th  Floor,  Braintree,  MA 

02184 
1441  Main  Street.  Room  550,  Springfield,  MA 

01103-1493 
One  Lafayette  Square,  Suite  202,  Bridgeport, 

CT  06604 
Federal  Building,  450  Main  Street,  Room  613, 

Hartford,  CT  06103 
40  Western  Avenue,  Room  608,  Augusta,  ME 

04330 
202  Harlow  Street,  Room  211,  Bangor,  ME 

04401 
279  Pleasant  Street,  Suite  201,  Concord,  NH 

03301 
Federal  Office  Building,  380  Westminster 

Mall,  Room  243,  Providence,  RI  02903 
401  New  Karner  Road,  Suite  300,  Albany,  NY 

12205-3809 
42-40  Bell  Boulevard,  Bayside.  NY  11361 
5360  Genesee  Street,  Bowmansville.  NY 

14026 
1400  Old  Country  Road,  Suite  208,  Westbury, 
^JY  11590 


201  Varick  Street,  Room  670,  New  York,  NY 

10048 
3300  Vickery  Road,  North  Syracuse,  NY 

13212 
660  White  Plains  Road,  4th  Floor,  Tarrytown, 

NY  10591-5107 
1030  St.  Georges  Avenue,  Plaza  35,  Suite  205, 

Avenel,  NJ  07001 
500  Route  17  South,  2nd  Floor,  Hasbrouck 

Heights,  NJ  07604 
299  Cherry  Hill  Road,  Suite  304,  Parsippany, 

NJ  07054 
Marlton  Executive  Park,  Building  2,  701 
Route  73  South,  Suite  120,  Marlton,  NJ 
08053 
BBV  Plaza  Building,  1510  F.D.  Roosevelt 

Avenue,  Guaynabo,  PR  00968 
850  North  5th  Street,  Allentown,  PA  18102 
3939  West  Ridge  Road,  Suite  B12.  Erie.  PA 

16506-1857 
Progress  Plaza.  49  North  Progress  Avenue, 

Harrisburg,  PA  17109-3596 
U.S.  Custom  House,  Room  242,  Second  & 

Chestnut  Street,  Philadelphia,  PA  19106 
Federal  Office  Building,  1000  Liberty 
Avenue,  Room  1428,  Pittsburgh,  PA 
15222^101 
The  Stegmaier  Building,  Suite  410,  7  North 
Wilkes-Barre  Boulevard,  Wilkes-Barre,  PA 
18702-5241 
844  North  King  Street— Room  2209, 

Wilmington.  DE  19801 
1099  Winterson  Road,  Suite  140,  Linthicum. 

MD  21090 
Federal  Office  Building,  200  Granby  Street, 

Room  835,  Norfolk,  VA  23510-1811 
405  Capitol  Street,  Suite  407,  Charleston,  WV 

25301-1727 
LaVista  Perimeter  Office  Park,  2183  N.  Lake 
Parkway,  Building  7.  Suite  110,  Tucker, 
GA  30084^154 
2400  Herodian  Way,  Suite  250,  Smyrna,  GA 

30080-2968 
450  Mall  Boulevard,  Suite  J,  Savannah,  GA 

31406 
2047  Canyon  Road— Todd  Mall,  Birmingham, 
AL  35216-1981 
"  3737  Government  Boulevard,  Suite  100, 
Mobile,  AL  36693-4309 
8040  Peters  Road,  Building  H-lOO,  Fort 

Lauderdale,  FL  33324 
Ribault  Building,  Suite  227, 1851  Executive 

Center  Drive,  Jacksonville.  FL  32207 
5807  Breckenridge  Parkway,  Suite  A.  Tampa. 

FL  33610-4249 
John  C.  Watts  Federal  Office  Building,  330 
West  Broadway,  Room  108,  Frankfort,  KY 
40601-1922 
3780  1-55  North,  Suite  210,  Jackson,  MS 

39211-6323 
Century  Station  Federal  Office  Building,  300 
Fayetteville  Street  Mall.  Room  438, 
Raleigh,  NC  27601-9998 
1835  Assembly  Street,  Room  1468.  Columbia, 

SC  29201-2453 
2002  Richard  Jones  Road,  Suite  C-205, 

Nashville,  TN  37215-2809 
1600  167th  Street,  Suite  12,  Calumet  City,  IL 

60409 
O'Hara  Lake  Plaza,  2360  East  Devon  Avenue, 

Suite  1010,  Des  Plaines,  IL  60018 
11  Executive  Drive,  Suite  11,  Fairview 

Heights,  IL  62208 
344  Smoke  Tree  Business  Park,  North 

Aurora,  IL  60542 
2918  W.  Willow  Knolls  Road,  Peoria,  IL 
61614 


46  East  Ohio  Street,  Room  423,  Indianapolis, 

IN  46204 
Lansing  Area  Director,  801  South  Waveriy 

Road,  Suite  306,  Lansing,  MI  48917-4200 
300  South  4th  Street,  Room  1205. 

Minneapolis,  MN  55415 
36  Triangle  Park  Drive,  Cincinnati,  OH  45246 
Federal  Office  Building,  1240  East  9th  Street, 

Room  899,  Cleveland,  OH  44199 
Federal  Office  Building,  200  North  High 

Street,  Room  620,  Columbus.  OH  43215 
Ohio  Building,  420  Madison  Avenue,  Suite 

600,  Toledo,  OH  43604 
Federal  Building.  U.S.  Courthouse  500, 
Barstow  Street,  Room  B-9,  Eau  Claire,  Wl 
54701 
1648  Tri  Park  Way,  Appleton,  WI  54914 
4802  E.  Broadway,  Madison,  WI  53716 
Henry  S.  Reuss  Building,  310  W.  Wisconsin 

Ave,  Suite  1180,  Milwaukee,  Wl  53202 
903  San  Jacinto  Boulevard,  Suite  319.  Austin, 

TX  78701 
Wilson  Plaza,  606  N.  Carancahua,  Suite  700, 

Corpus  Christi.  TX  78476 
834  East  R.L.  Thornton  Freeway,  Suite  420, 

Dallas,  TX  75228 
700  East  San  Antonio  Street,  Room  C408,  El 

Paso,  TX  79901 
North  Starr  II,  Suite  430,  8713  Airport 

Freeway,  Fort  Worth,  TX  76180-7604 
350  N.  Sam  Houston  Parkway,  Suite  120, 

Houston,  TX -77060 
17625  El  Camino  Real,  Suite  400,  Houston, 

TX  77058 
Federal  Office  Building,  1205  Texas  Avenue, 

Room  804,  Lubbock.  TX  79401 
TCBY  Building,  Suite  450,  425  West  Capitol 

Avenue,  Little  Rock,  AR  72201 
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201,  Baton  Rouge,  LA  70809 
Western  Bank  Building,  Suite  820,  505 
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420  West  Main.  Suite  300,  Oklahoma  City,  . 

OK  73102 
6200  Connecticut  Avenue,  Suite  100,  Kansas 

City,  MO  64120 
911  Washington  Avenue,  Room  420,  St. 

Louis,  MO  63101 
210  Walnut  Street,  Room  815,  Des  Moines,  lA 

50309 
8600  Farley— Suite  105,  Overland  Park,  KS 

66212 
300  Epic  Center,  301  North  Main,  Wichita, 

KS  67202 
Overland— Wolf  Building.  6910  Pacific 
Street,  Room  100,  Omaha,  NE  68106 
1391  Speer  Boulevard.  Suite  210.  Denver,  CO 

80204-2552 
7935  East  Prentice  Avenue,  Suite  209, 

Englewood.  CO  80111-2714 
2900  4th  Avenue  North.  Suite  303.  Billings, 

MT  59101 
3rd  &  Rosser,  Room  348,  P.O.  Box  2439, 

Bismark,  ND  58502 
1781  South  300  West,  Salt  Lake  City,  UT 

84115-1802 
101  El  Camino  Plaza,  Suite  105,  Sacramento, 

CA  95815 
5675  Ruffin  Road,  Suite  330.  San  Diego.  CA 

92123 
3221  North  16th  Street,  Suite  100,  Phoenix, 

AZ  85016 
300  Ala  Moana  Boulevard,  Suite  5-146, 

Honolulu,  HI  96850 
705  North  Plaza,  Room  204,  Carson  City,  NV 
89701 
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505  106th  Avenue,  NE.,  Suite  302.  Bellevue, 

WA  98004 
301  W.  Northern  Lights  Boulevard,  Suite  407, 

Anchorage,  AK  99503-7571 
1150  North  Curtis  Road.  Suite  201.  Boise.  ID 

83706 
Federal  Office  Building,  1220  Southwest  3rd 

Avenue.  Room  640.  Portland,  OR  97204 

Pension  and  Welfare  Benefits 
Administration  Regional  Director  or  District 
Supervisor 

Regional  Director.  J.F.K.  Federal  Bldg.,  Room 

575,  Boston.  Massachusetts  02203 
Regional  Director,  201  Varick  Street,  New 

York,  NY  10014 
Regional  Director,  The  Curtis  Center,  1 70 

South  Independence  Mall  West, 

Philadelphia.  Pennsylvania  19106-3315 
District  Supervisor,  Silver  Spring  Metro 

Center,  Building  One,  Second  Floor,  1335 

East-West  Highway,  Silver  Spring,  MD 

20901 
Regional  Director,  61  Forsyth  Street,  S.W., 

Room  7B54,  Atlanta,  Georgia  30303 
District  Supervisor,  8040  Peters  Road, 

Building  H,  Suite  104,  Plantation,  Florida 

33324 
Regional  Director,  1885  Dixie  Highway,  Suite 

210,  Ft.  Wright,  Kentucky  41011 
District  Supervisor,  211  West  Fort  Street, 

Suite  1310,  Detroit,  Michigan  48226-3211 
Regional  Director,  200  West  Adams  Street, 

Suite  1600,  Chicago,  Illinois  60606 


Regional  Director,  City  Center  Square,  1100 

Main  Street,  Suite  1200,  Kansas  City. 

Missouri  64105 
District  Supervisor.  815  Olive  Street,  Room 

338,  St.  Louis,  Missouri  63101 
Regional  Director,  525  Griffin  Street,  Room 

707,  Dallas,  Texas  75202 
Regional  Director,  71  Stevenson  Street,  Suite 

915,  PO  Box  190250,  San  Francisco, 

California  94119-0250 
District  Director.  1111  Third  Avenue,  Room 

860,  Seattle,  Washington  98101-3212 
Regional  Director,  790  E.  Colorado  Blvd., 

Suite  514.  Pasadena,  CA  91101 

Regional  Administrators,  Veterans' 
Employment  and  Training  Service  (VETS) 

Region  I 

J.F.  Kennedy  Federal  Building,  Government 

Center,  Room  E-315,  Boston, 

Massachusetts  02203 

Region  II 

201  Varick  Street,  Room  766,  New  York,  New 
York  10014 

Region  III 

The  Curtis  Center,  170  S.  Independence  Mall 
West,  Suite  770  West,  Philadelphia, 
Pennsylvania  19106 


Region  IV 

Sam  Nunn  Atlanta  Federal  Center,  61  Forsyth 
Street.  SW.,  Room  6T85,  Atlanta.  Georgia 
30303 

Region  V 

230  South  Dearborn,  Room  1064,  Chicago. 
Illinois  60604 

Region  VI 

525  Griffin  Street,  Room  858.  Dallas.  Texas 
75202 

Region  VII 

City  Center  Square  Building.  1100  Main 
Street,  Suite  850,  Kansas  City,  Missouri 
64105-2112 

Region  VIII 

1999  Broadway,  Suite  1730,  Denver. 
Colorado  80202-5716 

Region  IX 

71  Stevenson  Street,  Suite  705.  San 
Francisco,  California  94105 

Region  X 

1111  Third  Avenue,  Suite  900,  Seattle, 

Washington  98101-3212 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022,  4022B,  4044 
RIN  1212-AA82 

PBGC  Banaflt  Payments 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  The  PBGC  is  amending  its 
regulations  to  make  several  changes  in 
how  it  pays  benefits,  including  giving 
participants  more  choices  of  annuity 
benefit  forms,  clarifying  (for  certain 
purposes  under  Title  IV  of  ERISA)  what 
it  nueans  to  be  able  to  "retire"  under 
plan  provisions,  and  adding  rules  on 
who  will  get  certain  payments  the  PBGC 
owes  to  a  participant  at  the  time  of 
death. 

EFFECTIVE  DATE:  June  1.  2002.  For  a 
detailed  discussion  of  applicability  of 
the  amendments,  see  the  various 
Applicability  sections- in 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  Catherine  B.  Klion, 
Attorney,  Office  of  the  General  Counsel, 
PBGC.  1200  K  Street,  NW.,  Washington, 
DC  20005-4026;  202-326-^024.  (TTY/ 
TDD  users  may  call  the  Federal  relay 
service  toll-free  at  lHIOO-877-8339  and 
ask  to  be  connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  On 
December  26.  2000  (at  65  FR  81456),  the 
PBGC  published  a  proposed  rule  to 
address  several  issues  under  its 
regidations  on  Benefits  Payable  in 
Terminated  Single-Employer  Plans  (part 
4022),  Aggregate  Limits  on  Guaranteed 
Benefits  (part  4022B),  and  Allocation  of 
Assets  in  Single-Employer  Plans  (part 
4044). 

The  PBGC  received  two  comments  on 
the  proposed  rule  and  is  issuing  the 
final  regulation  substantially  as 
proposed. 

Earliest  PBGC  Retirement  Date 

The  earliest  date  a  participant  could 
"retire"  under  a  plan  can  have  several 
consequences  under  Title  IV  of  ERISA: 

•  It  can  affect  whether  a  participant's 
benefit  is  in  priority  category  3  in  the 
asset  allocation  scheme  under  ERISA 
section  4044  (which  gives  priority  in  the 
asset  allocation  upon  plan  termination 
to  the  benefits  of  persons  who  retired  or 
could  have  retired  three  years  before  the 
plan's  termination  date). 

•  It  governs  when  a  participant  is  first 
eligible  to  be  placed  in  pay  status  by  the 
PBGC. 

•  It  is  used  as  part  of  the  methodology 
for  determining  the  "expected 


retirement  age"  assumption  the  PBGC 
uses  to  value  a  participant's  benefit. 
Determination  of  this  date  can  affect  not 
only  the  participant  for  whom  the 
determination  is  made,  but  other 
participants,  the  employer,  and 
premium  payers.  Whether  an  earlier  or 
later  date  favors  a  particular  interest 
depends  on  the  facts  and  circumstances 
of  the  plan  termination. 

The  PBGC  has  been  making 
determinations  about  the  earliest  date  a 
participant  could  "retire"  under  a  plan 
on  a  case-by-case  basis  based  on  all  the 
facts  and  circumstances.  In  many  cases, 
the  analysis  is  straightforward  because 
the  plan  provides  for  early  or  normal 
retirement  starting  at  a  point  (e.g.,  early 
retirement  at  age  55)  that  clearly  would 
qualify  as  retirement.  However,  because 
plan  designs  have  been  evolving  in 
recent  years,  the  PBGC  anticipates  that 
case-by-case  decision-making  in  this 
area  will  become  increasingly  difficult. 

A  growing  number  of  plans  have  been 
offering  consensual  lump  sums  upon 
separation  regardless  of  age  (e.g.,  at  age 
23)  and  are  therefore  required  to  offer  a 
qualified  joint-and-survivor  annuity 
commencing  immediately.  See  Treas. 
Reg.  §  1.417(e)-l(b).  Some  plans,  such  as 
cash  balance  plans,  do  not  use  the  word 
"retirement,"  even  to  describe  a 
separation  that  commonly  would  be 
viewed  as  a  retirement,  while  other 
plans  specify  "normal  retirement  age" 
as  the  age  readied  after  five  years  of 
service. 

The  PBGC  does  not  believe  it  would 
be  appropriate  to  determine  the  earliest 
retirement  date  for  PBGC  purposes 
simply  by  looking  at  the  availability  of 
a  consensual  lump  sum  or  immediate 
annuity  or  at  plan  labels.  Doing  so 
would  treat  any  separation  that  gives 
rise  to  the  availability  of  a  consensual 
lump  sum  or  immediate  annuity  as  if  it 
were  a  retirement.  Among  other  things, 
this  would  give  priority  category  3 
status  to  many  participants  who  are  not 
close  to  retirement,  thereby  significantly 
diluting  priority  category  3  protection 
for  those  persons  Congress  intended  to 
protect.  On  the  other  hand,  where  a 
participant  is  old  enough  or  has  enough 
service,  the  PBGC  believes  that  treating 
a  separation  as  a  retirement  would  be 
consistent  with  the  statutory  scheme. 

To  provide  guidance  and  to  reduce 
the  need  for  case-by-case  decision- 
making, the  PBGC  is  introducing  the 
concept  of  an  "Earliest  PBGC 
Retirement  Date."  The  Earliest  PBGC 
Retirement  Date  for  a  participant  will  be 
the  earliest  date  on  which  the 
participant  could  "retire"  for  certain 
purposes  under  Title  IV  of  ERISA.  If  the 
participant's  "earliest  annuity  date"  (the 
earliest  date  under  plan  provisions  on 


which  the  participant  could  separate 
bom  service  with  the  right  to  receive  an 
immediate  annuity)  is  on  or  after  the 
date  the  participant  reaches  age  55,  the 
Earliest  PBGC  Retirement  Date  will  be 
the  "earliest  annuity  date."  However,  if 
the  participant's  "earliest  annuity  date" 
is  before  the  date  the  participant  reaches 
age  55,  the  Earliest  PBGC  Retirement 
Date  will  be  the  date  the  participant 
reaches  age  55,  unless  the  PBGC 
determines,  under  a  facts-and- 
circumstances  test,  that  the  participant 
could  retire  on  an  earlier  date.  Under 
the  facts-and-circumstances  test,  the 
PBGC  will  consider  whether  the 
participant  could  retire  for  purposes  of 
ERISA  section  4044(a)(3)(B).  The 
proposed  regulation  provided  that  in 
making  this  determination,  the  PBGC 
would  look  at  plan  provisions,  the  age 
at  which  employees  customarily  retire 
(under  the  particular  plan  or  in  the 
particular  company  or  industry,  as 
appropriate),  and  all  other  relevant 
considerations. 

Both  commenters  expressed  concern 
about  the  application  of  the  Earliest 
PBGC  Retirement  Date  concept  in  plans 
where  participants  can  separate  from 
service  with  the  right  to  receive  an 
immediate  annuity  before  reaching  age 
55. 

One  commenter  stated  that  the 
Earliest  PBGC  Retirement  Date  "should 
not  be  used  to  restrict  protections  that 
workers  enjoy  under  current  rules."  The 
commenter  went  on  to  point  out  that 
many  defined  benefit  plans  permit 
benefit  eligibility  at  a  point  earlier  than 
age  55  that  "clearly  would  qualify  as  a 
retirement  for  purposes  of  the  statute." 
The  commenter  suggested  that  the 
"PBGC  should  continue  to  permit  the 
receipt  of  annuity  benefits  before  age  55 
when  a  plan  provides  for  retirement 
earlier  than  age  55  and  recognize  pre-55 
retirement  eligibility  in  its 
determination  of  priority  category  3 
benefits." 

The  PBGC  intended  the  adoption  of 
the  "Earliest  PBGC  Retirement  Date" 
concept  as  a  way  to  simplify 
administration  for  the  PBGC  and  clarify 
the  rules  for  participants — not  as  a  way 
to  "restrict"  the  earliest  date  on  which 
a  participant  would  be  considered  to  be 
eligible  to  "retire."  Indeed,  this  new 
concept  will  have  no  effect  on  the 
PBGC's  existing  facts-and-circumstances 
approach  for  determining  pre-age  55 
retirement  dates:  rather  it  merely 
clarifies  and  codifies  that  approach. 
Therefore,  the  date  a  participant  could 
first  "retire"  should  never  be  later  under 
the  new  regulation  than  under  the 
PBGC's  existing  facts-and-circumstances 
approach  (although,  for  post-age  55 
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retirement  dates,  it  may  be  earlier  under 
the  new  concept). 

The  other  commenter,  expressing 
particular  concern  about  airline  pilots' 
plans,  urged  the  PBGC  "to  adopt  a 
special  rule  for  plans  covering 
participants  who  are  legally  required  to 
retire  before  age  65."  That  commenter 
urged  the  PBGC  to  adopt  a  rule  that  the 
Earliest  PBGC  Retirement  Date  for  a 
participant  in  such  a  plan  will  never  be 
later  than  the  date  the  participant 
reaches  age  50,  while  retaining 
discretion  to  determine  pre-age  50 
Earliest  PBGC  Retirement  Dates  based 
on  the  facts  and  circiunstances. 

The  PBGC  recognizes  the 
commenter's  concern  about  airline 
pilots'  plans  but  believes  this  concern 
can  be  addressed  without  changing  the 
Earliest  PBGC  Retirement  Date 
definition.  The  regulation  provides  for 
Earliest  PBGC  Retirement  Dates  before 
age  55  based  on  the  PBGC's  facts-and- 
circumstances  analysis,  taking  into 
account  (among  other  things)  plan 
provisions  and  the  age  at  which 
participants  customarily  retire.  The 
PBGC  recognizes  that  plans  covering 
airline  pilots  generally  provide  for  early 
retirement  before  age  55  (often  subject  to 
substantial  service  or  age-and-service 
requirements  and  with  subsidized 
benefits)  and  that  airline  pilots 
customarily  retire  at  relatively  early 
ages.  In  the  case  of  a  typical  airline 
pilots'  plan  that  provides  for  a  normal 
retirement  age  of  60  and  an  early 
retirement  age  of  50  with  5  years  of 
service,  the  PBGC  generally  would 
determine — under  its  facts-and- 
circumstances  analysis — ^that  a 
participant  who  has  completed  5  years 
of  service  reaches  his  or  her  Earliest 
PBGC  Retirement  Date  upon  attaining 
age  50.  If  the  plan  instead  had  provided 
for  early  retirement  before  age  50,  the 
PBGC  would  consider  all  the  facts  and 
circumstances  (including  the  plan's 
normal  retirement  age  and  the  age  at 
which  employees  customarily  retire  in 
the  airline  industry)  in  determining 
whether  to  treat  the  date  the  participant 
reaches  the  plan's  early  retirement  age 
as  the  participant's  Earliest  PBGC 
Retirement  Date.  The  PBGC  is  adding  a 
specific  example  to  the  final  rule  to 
illustrate  its  treatment  of  a  typical 
airline  pilots'  plan. 

The  preamble  to  the  proposed  rule 
contained  examples  of  Earliest  PBGC 
Retirement  Dates.  For  the  convenience 
of  the  public,  the  PBGC  is  moving  those 
examples  to  the  regulatory  language  and 
is  adding,  along  with  the  new  example 
dealing  with  a  typical  airline  pilots' 
plan,  an  example  dealing  with  plans 
that  specify  early  retirement 
requirements  and  do  not  offer  a 


consensual  lump  sum  or  immediate 
annuity  upon  separation  before  those 
requirements  are  met. 

The  final  rule  also  clarifies  the 
following: 

•  "Window"  periods.  For  purposes  of 
determining  a  participant's  Earliest  PBGC 
Retirement  Date,  the  PBGC  will  treat  the 
participant  as  being  able,  under  plan 
provisions,  to  separate  from  service  with  the 
right  to  receive  an  immediate  annuity  on  a 
date  before  the  plan's  termination  date  only 
if  eligibility  for  that  immediate  annuity 
continues  through  the  earlier  of  the  plan's 
termination  date  or  the  date  the  participant 
actually  separates  from  service  with  the  right 
to  receive  an  immediate  annuity  and  the 
participant  satisfies  the  conditions  for 
eligibility  for  that  immediate  annuity  on  or 
before  the  plan's  termination  date. 

•  Benefit  start  dates.  For  participants  who 
had  reached  their  Earliest  PBGC  Retirement 
Date  before  the  beginning  of  the  3-year  period 
ending  on  the  plan's  termination  date,  the 
PBGC  will  not  exclude  annuity  benefits  from 
priority  category  3  protection  merely 
because,  under  the  plan's  rules  for  starting 
benefrt  payments,  the  payments  do  not  start 
until  the  next  payment  date  (e.g.,  the  first  day 
of  the  first  month  following  the  date  of 
separation). 

Aside  from  these  clarifications,  the 
PBGC  is  issuing  the  final  rules  in  this 
area  with  only  structural  and  other 
editorial  changes  from  the  proposed 
regulation.  For  example,  the  PBGC  is 
moving  the  definition  of  Earliest  PBGC 
Retirement  Date  from  part  4044  (where 
it  was  in  the  proposed  regulation)  to 
part  4022. 

Applicability 

The  new  definition  will  apply  to 
benefits  in  plans  with  termination  dates 
on  or  after  June  1,2002. 

"ITie  new  definition  will  also  apply, 
for  the  purpose  of  determining  when 
participants  will  first  be  able  to  receive 
retirement  benefits  in  annuity  form  from 
the  PBGC,  to  benefits  not  yet  in  pay 
status  as  of  June  1.  2002,  except  that  the 
new  age-55  rule  will  not  apply  to  any 
plan  trusteed  by  the  PBGC  before 
October  1, 1998.  In  plans  trusteed  by  the 
PBGC  before  October  1, 1998,  the  PBGC 
will  continue  to  apply  its  facts-and- 
circimistances  analysis  (as  clarified  and 
codified  in  the  new  regulation), 
regardless  of  whether  the  participant  is 
younger  than  age  55  or  is  age  55  or 
older.  The  PBGC  is  not  applying  the 
new  age-55  rule  to  plans  trusteed  by  the 
PBGC  before  October  1.  1998.  because 
doing  so  would  require  the  PBGC  to 
reopen  determinations  in  thousands  of 
plans  (with  little  or  no  impact  for  the 
vast  majority  of  participants),  and 
therefore  could  significantly  delay  the 
PBGC's  processing  of  new  plans  (i.e., 
those  trusteed  on  or  after  October  1, 
1998). 


Form  of  Payment  by  PBGC 

The  PBGC  pays  benefits  to 
participants  when  an  underfunded 
single-employer  defined  benefit  plan 
terminates  imder  Title  IV  of  ERISA  and 
the  PBGC  becomes  trustee.  If  a 
participant's  benefit  is  already  in  pay 
status,  the  PBGC  continues  to  pay  the 
benefit  (subject  to  the  limitations  in 
Title  rV  of  ERISA)  in  the  form  being 
paid.  But  for  those  participants  whose 
benefits  are  not  yet  in  pay  status,  the 
PBGC  generally  pays  non-de  minimis 
benefits  (i.e.,  benefits  with  a  lump-simi 
value  exceeding  $5,000)  in  the  form  the 
plan  would  have  paid  in  the  absence  of 
an  election,  typically  a  joint-and-50% 
spousal  survivor  annuity  (for  married 
participants)  or  a  straight-life  annuity 
(for  immarried  participants  and  married 
participants  who,  with  spousal  consent, 
waive  the  joint-and-survivor  annuity).  If 
a  married  participant  dies  before 
entering  pay  status,  the  PBGC  pays  a 
qualified  pre-retirement  survivor 
annuity  to  the  participant's  spouse.  The 
PBGC  does  not  pay  benefits  in  lump-    . 
sxun  form  except  in  limited 
circumstances  (primarily  where  it 
cashes  out  a  de  minimis  benefit). 

Many  participants  would  welcome 
the  PBGC's  offering  them  choices  of 
other  annuity  benefit  forms  and 
allowing  them  to  designate  non-spouse 
beneficiaries.  With  today's  technology, 
it  is  now  feasible  for  the  PBGC  to  offer 
a  menu  of  optional  forms. 

The  PBGC  intends  to  provide 
participants  (and  beneficiaries)  whose 
benefits  are  not  yet  in  pay  status  with 
more  choices  of  annuity  benefit  forms, 
including  a  straight-life  annuity,  certain- 
and-continuous  annuities  with  various 
periods  certain,  joint-and-survivor 
annuities  with  various  survivor 
percentages,  and  a  joint-and-survivor- 
'pop-up"  annuity.  A  participant  who  is 
married  on  the  aimuity  starting  date  will 
need  spousal  consent  to  elect  any  of  the 
optional  forms.  Either  a  married 
participant  (with  spousal  consent)  or  an 
immarried  participant  will  be  able  to 
designate  a  non-spouse  beneficiary  to- 
receive  survivor  benefits  under  any 
optional  joint-life  or  other  annuity  form 
under  which  payments  may  continue 
after  the  participant's  death. 

The  PBGC  will  determine  the  amount 
of  the  benefit  in  an  optional  form 
elected  by  a  participant  by  first 
determining  the  aimuity  benefit  that  it 
would  pay  the  participant  imder  Title 
IV  of  ERISA.  If  the  participant 
(regardless  of  marital  status)  elects  to 
receive  a  joint-and-survivor  optional 
form  from  the  PBGC,  the  PBGC  will  start 
with  the  joint-and-survivor  form  that  the 
plan  would  have  paid  to  a  married 
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participant  in  the  absence  of  an  election 
under  the  plan.  If  the  participant 
(regardless  of  marital  status)  elects  to 
receive  a  single-life  optional  form  from 
the  PBGC,  the  PBGC  will  start  with  the 
single-life  form  that  the  plan  would 
have  paid  to  an  immarried  participant 
in  the  absence  of  an  election  under  the 
plan.  The  PBGC  will  convert  this 
starting  benefit  to  the  optional  annuity 
form  the  participant  or  beneficiary 
chooses,  using  specified  PBGC  factors. 

Both  conunenters  commended  the 
PBGC  for  proposing  to  offer  a  choice  of 
optional  annuity  forms,  and  the  PBGC  is 
issuing  the  new  rules  in  this  area 
substantially  as  proposed. 

The  final  regulation  clarifies  that  the 
form  under  the  plan  that  an  unmarried 
person  would  be  entitled  to  receive  in 
the  absence  of  an  election  is  available 
not  only  to  an  unmarried  participant  but 
also  to  a  married  participant.  It  also 
clarifies  that  the  PBGC  may  prescribe 
the  time  and  manner  for  benefit 
elections  to  be  made  and  spousal 
consents  to  be  provided.  It  also  clarifies 
that  benefit  forms  cannot  be  changed 
once  payment  starts  and  simplifies  and 
clarifies  the  rules  governing  permitted 
designees. 

The  final  regulation  also  clarifies  one 
technical  issue  that  could  arise  in  rare 
circumstances,  e.g.,  where  the  form  the 
plan  would  have  paid  to  a  married 
participant  in  the  absence  of  an  election 
is  highly  subsidized  and  the  participant 
(whether  married  or  unmarried]  elects 
an  opti6nal  PBGC  form  with  a  smaller 
survivor  annuity  percentage.  In  these 
circiunstances,  the  proposed  regulation 
could  have  been  read  as  requiring  the 
PBGC  to  pay  a  greater  monthly  benefit 
to  a  participant  in  the  form  of  a  joint- 
and-survivor  benefit  than  it  would  have 
paid  the  participant  in  the  form  of  a 
straight  life  annuity.  The  final 
regulation  clarifies  that  the  PBGC  will 
limit  its  payment  to  avoid  this  result. 
For  example,  assume  the  amount  of  a 
participant's  benefit  is  $1,000  a  month 
in  the  form  of  a  straight  lifie  annuity  or 
$980  a  month  in  the  form  of  a  highly- 
subsidized  joint-and-100%  survivor 
annuity.  Assume  the  participant  elects  a 
ioint-and-50%  survivor  annuity.  Using 
the  specified  conversion  factors,  the 
amount  of  the  benefit  in  the  form 
elected  would  be  $1,060  a  month.  The 
final  rule  clarifies  that  the  PBGC  would 
pay  $1 ,000  a  month  in  such 
circumstances. 

.^plicability 

The  PBGC  will  make  the  optional 
benefit  forms  available  where  the  first 
benefit  payment  is  made  on  or  after  June 
1.  2002. 


Where  the  first  benefit  payment  is 
made  on  or  after  May  1,  2002,  and  the 
participant  or  beneficiary  has  filed  an 
application  that  does  not  include  the 
new  optional  benefit  forms,  the  PBGC 
may  make  the  optional  benefit  forms 
available  to  that  participant  or 
beneficiary  on  or  after  June  1,  2002,  by 
providing  an  opportunity  to  change  the 
election  within  a  reasonable  time 
period.  Until  the  end  of  that  time 
period,  the  PBGC  will  not  apply  to  that 
participant  or  beneficiary  the  new  rule 
that  once  payment  of  a  benefit  starts,  the 
benefit  form  cannot  be  changed.  If  the 
benefit  form  changes,  the  PBGC  will 
make  appropriate  adjustments  to  the 
benefit  amoimt. 

Certain  Payments  Owed  Upon  Death 

When  a  participant  dies,  the  PBGC 
occasionally  may  have  paid  too  much  of 
the  benefit  or  too  little  of  the  benefit  that 
was  due  the  participant  during  the 
participant's  life.  If  the  PBGC  paid  too 
much,  there  is  an  overpayment  owed  to 
the  PBGC  at  the  time  of  the  participant's 
death.  If  the  PBGC  paid  too  little,  there 
is  an  underpayment  owed  to  the 
participant  at  the  time  of  the 
participant's  death.  In  either  case,  the 
PBGC  needs  to  determine  not  only  the 
amount  of  the  overpayment  or 
underpayment,  but  the  person(s]  it  will 
seek  to  collect  fi'om  or  pay. 

The  PBGC  recoups  any  overpayment 
made  to  a  participant  from  the  person 
who  is  receiving  survivor  benefits  under 
any  joint-and-survivor  or  other  annuity 
form  under  which  payments  may 
continue  after  the  participant's  death. 
The  PBGC  pays  any  underpayment  due 
the  participant  to  that  same  person. 

Under  the  PBGC's  current  policy,  if 
the  PBGC  owes  benefits  to  a  participant 
at  the  time  of  the  participant's  death  and 
the  benefit  is  not  in  the  form  of  a  joint- 
and-survivor  or  other  annuity  under 
which  payments  may  continue  after  the 
participant's  death  or  althou^  the 
benefit  is  in  such  a  form  payments  do 
not  continue  after  the  participant's 
death,  the  PBGC  pays  the  person(s) 
designated  with  the  PBGC  or  by  or 
luider  the  plan  to  receive  benefits  owed 
to  the  participant  at  the  time  of  the 
participant's  death.  If  there  is  no  such 
designation,  the  PBGC  generally  pays 
those  benefits  to  the  participant's  estate. 
However,  issuing  checks  to  estates  has 
created  difficulties  for  families  of 
deceased  participants  and  has 
complicated  the  PBGC's  efforts  to 
distribute  benefits  owed  to  a  deceased 
participant.  The  PBGC  has  foimd  that, 
in  most  cases,  the  participant  has  no 
open  estate,  usually  because  no  estate 
was  probated  but  occasionally  because 
the  estate  was  closed  by  the  time  the 


PBGC  learns  of  the  death  and 
determines  the  amount  of  the 
underpayment. 

To  address  these  problems,  the  PBGC 
is  adding  new  subpart  F  of  part  4022, 
which  governs  who  will  receive  benefits 
owed  to  a  deceased  participant  where 
the  benefit  is  not  in  the  form  of  a  joint- 
and-survivor  or  other  annuity  under 
which  payments  may  continue  after  the 
participant's  death  or  although  the 
benefit  is  in  such  a  form  payments  do 
not  continue  after  the  participant's 
death.  Under  these  new  rules,  the  PBGC 
will  pay  those  benefits  to  the  person(s) 
the  participant  designates  with  the 
PBGC  to  receive  those  benefits  or  "  if  the 
participant  dies  within  180  days  after 
the  PBGC  becomes  trustee  of  the 
participant's  plan  and  has  not  made  a 
designation  with  the  PBGC — the 
person(s)  designated  by  or  under  the 
plan.  In  all  other  cases,  the  PBGC  will 
pay  those  benefits  to  the  person(s) 
surviving  the  participant  in  the 
following  order;  spouse,  children, 
parents,  estate,  and  next  of  kin. 

This  order  of  payment  generally 
follows  the  order  of  payment  for  death 
benefits  used  by  the  Thrift  Savings  Plan 
(TSP),  the  retirement  savings  plan  for 
federal  employees.  However,  the  PBGC 
is  not  adopting  the  TSP  rules;  rather  it 
is  establishing  its  own  order-of-pajrment 
rules  and  therefore  will  be  making  its 
own  interpretations  of  those  rules.  The 
PBGC  notes  that  the  order  of  payment 
generally  conforms  to  state  intestate  law 
and  believes,  based  on  its  experience, 
that  it  is  also  generally  consistent  with 
typical  participant  designations  under  a 
plan  or  will.  "The  PBGC  also  expects  that 
the  benefit  amoimts  that  will  be  subject 
to  the  order-of-payment  rules  will  in 
most  cases  be  relatively  small. 

Under  its  existing  regidation,  the 
PBGC  may  pay  any  annuity  benefits 
payable  to  an  estate  in  a  single 
installment  if  the  estate  so  elects.  The 
PBGC  is  amending  the  regulation  to 
provide  that,  for  purposes  of 
discounting  such  annuity  payments,  it 
will  use  the  federal  mid-term  rate  (the 
same  rate  used  for  crediting  interest  for 
future  periods  on  net  imderpayments  of 
ben^ts). 

The  PBGC  received  no  comments  on 
its  proposal  relating  to  certain  payments 
owed  upon  death  and  is  issuing  the  new 
rules  in  this  area  with  only  clarifying 
and  editorial  changes  from  the  proposed 
regulation.  The  final  regulation  clarifies 
that  the  new  rules  will  apply  to  benefits 
the  PBGC  owes  to  any  individual  at  the 
time  of  the  individual's  death  (including 
benefits  the  PBGC  owes  because  the 
plan  owed  them).  Thus,  the  rules  will 
apply  not  only  to  benefits  the  PBGC 
owes  to  a  participant  in  a  terminated 
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plan,  but  also  to  benefits  the  PBGC  owes 
to  a  beneficiary  (including  an  alternate 
payee)  at  the  time  of  the  beneficiary's 
death  or  to  a  designee  or  other  payee 
under  subpart  F  (e.g.,  a  participant's 
next  of  kin)  at  the  time  of  the  designee 
or  other  payee's  death. 

The  final  regulation  also  clarifies  that 
(1)  in  the  case  of  an  overpayment  to  a 
participant  at  the  time  of  the 
participant's  death,  if  the  participant  is 
not  entitled  to  future  annuity  benefits  as 
of  the  plan's  termination  date,  the  PBGC 
may  seek  repayment  of  the  overpayment 
to  the  participant  fromthe  participant's 
estate,  and  (2)  in  the  case  of  an 
imderpayment  to  a  participant  at  the 
■  time  of  the  participant's  death,  if  the 
person  receiving  survivor  benefits  is  an 
alternate  payee  under  a  qualified 
domestic  relations  order,  the  PBGC  will 
treat  the  benefit  as  if  payments  do  not 
continue  after  the  participant's  death 
[i.e.,  the  PBGC  will  pay  the 
underpayment  to  the  person  determined 
under  the  rules  in  new  subpart  F). 

The  final  regulation  includes 
structural  .and  other  editorial  changes 
from  the  proposed  regulation  designed 
to  make  the  new  rules  easier  to 
understand.  For  example,  in  the 
proposed  regulation,  subpart  F  covers 
situations  in  which  a  person  dies 
without  having  received  all  required 
payments  for  futvu«  periods  under  a 
form  of  annuity  promising  that, 
regardless  of  a  participant's  death,  there 
will  be  annuity  payments  for  a  certain 
period  of  time  [e.g.,  a  certain-and- 
continuous  annuity)  or  \mtil  a  certain 
amount  is  paid  (e.g.,  a  cash-refund 
annuity  or  installment-refund  annuity), 
and  there  is  no  surviving  beneficiary 
designated  to  receive  such  payments.  In 
the  final  regulation,  these  situations  are 
covered  in  new  subpart  G.  The  final 
regulation  includes  examples  that  show 
how  the  rules  in  subparts  F  and  G  will 
apply  in  various  situations. 

Applicability 

The  new  niles  will  apply  in  the  case 
of  any  death  on  or  after  June  1,  2002. 

Entitlement  Conditions  Met  on 
Termination  Date 

Under  the  existing  benefit  payment 
regulation  (part  4022),  entitlement  to 
benefits  often  depends  on  whether 
certain  conditions  have  been  met  before 
the  plan's  termination  date.  The  PBGC 
is  amending  the  regulation  to  provide 
for  entitlement  also  where  plan 
conditions  relating  to  age,  length  of 
service,  disability,  or  death  are  met  on 
the  plan's  termination  date.  Under  the 
existing  regulation,  the  PBGC  may  find 
entitlement  in  such  circimistances  by 
exercising  its  discretion  imder 


§4022.4Cb)  and  has  done  so  in  a  number 
of  cases.  Because  there  is  virtually  no 
risk  of  abuse  resulting  from 
manipulation  of  these  events,  the  PBGC 
is  amending  the  regulation  to  provide 
for  entitlement  in  all  such  cases. 

The  PBGC  is  also  making  several 
related  changes  so  that  other 
determinations  affecting  guaranteed 
benefits  take  into  account  conditions 
through  and  including  a  plan's 
termination  date:  (1)  An  annuity 
payable  under  the  terms  of  the  plan  on 
account  of  the  total  and  permanent 
disability  of  a  participant  will  be 
considered  to  be  a  "pension  benefit'J 
(and  thus  eligible  to  be  guaranteed)  in 
the  case  of  a  disability  that  began  on  or 
before  the  plan's  termination  date;  (2)  in 
applying  the  "accrued-at-normal" 
limitation  (i.e.,  the  limitation  on 
guaranteed  benefits  to  the  dollar  amount 
payable  as  a  straight-life  annuity 
commencing  at  normal  retirement  age), 
the  PBGC  will  take  into  account  a 
participant's  credited  service  through 
and  including  the  plan's  termination 
date;  and  (3)  the  accrued-at-normal 
limitation  will  not  apply  to  a  siuvivor 
benefit  payable  as  an  annuity  on 
account  of  the  death  of  a  participant  that 
occurred  before  the  participant  retired 
and  on  or  before  the  plan's  termination 

date. 

The  PBGC  received  no  comments  on 
its  proposal  relating  to  entitlement 
conditions  being  met  on  the  termination 
date  and  is  issuing  the  new  rules  in  this 
area  without  change  from  the  proposed 
regulation. 

Applicability 

The  new  rules  will  apply  to  benefits 
in  any  plan  with  a  termination  date  on 
or  after  June  1,2002. 

Aggregate  Limits  on  Guamnteed 
Benefits 

The  PBGC  is  amending  its  regulation 
on  Aggregate  Limits  on  Guaranteed 
Benefits  (part  4022B).  Under  the  current 
regulation,  when  applying  the  limitation 
on  guaranteed  benefits  in  §4022. 22(b), 
the  PBGC  aggregates:  (1)  A  person's 
benefits  imder  two  or  more  plans,  (2)  a 
person's  benefits  with  respect  to  two  or 
more  participants,  and  (3)  benefits  with 
.  respect  to  one  participant  when  more 
than  one  person  is  entitled  to  receive  a 
benefit  with  respect  to  that  participant). 

Under  this  amendment  the  PBGC  will 
not  aggregate  benefits  with  respect  to 
two  or  more  participants  (the  second 
type  of  aggregation  above)  when 
applying  this  limitation.  For  example, 
suppose  a  participant  is  entitled  to  a 
$2,500  monthly  benefit  in  her  own  right 
and  another  $1,000  survivor  benefit 
with  respect  to  her  deceased  husband 


who  was  covered  under  the  same  plan 
(or  another  PBGC-trusteed  plan). 
Assume  for  simplicity  the  maximum 
guaranteeable  monthly  benefit  is  $3,000. 
Under  the  current  rule,  the  participant's 
total  benefit  is  hmited  to  a  monthly 
benefit  i)f  $3,000.  Under  the 
amendment,  the  participant  will  be 
entitled  to  the  full  $3,500  benefit. 

The  PBGC  is  removing  from  part 
4022B,  as  imnecessary,  the  language 
relating  to  the  aggregation  of  benefits 
with  respect  to  one  participant  when 
more  than  one  person  is  entitled  to 
receive  a  benefit  with  respect  to  that 
participant  (the  thfrd  type  of  aggregation 
above).  (This  is  a  nonsubstantive 
change;  under  §  4022.22,  the  PBGC  will 
continue  to  aggregate  such  benefits.) 

The  PBGC  received  no  comments  on 
its  proposal  relating  to  the  aggregate 
limits  on  guaranteed  benefits  and  is 
issuing  the  new  rules  in  this  area 
without  change  from  the  proposed 
regulation. 

Applicability 

The  new  rules  will  apply  to  benefit 
determinations  that  become  effective  on  ^ 
or  after  June  1,2002. 

Compliance  With  Rulemaking  and 
Paperwork  Reduction  Act  Guidelines 

The  Office  of  Management  and  Budget 
has  determined  that  this  final  rule  is  a 
"significant  regulatory  action"  and  has 
therefore  reviewed  the  final  rule  under 
Executive  Order  12866. 

The  PBGC  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Virtually  all  of  the  changes  in  the  final 
rule  will  affect  only  the  PBGC  and 
persons  who  receive  benefits  from  the 
PBGC.  The  only  change  that  could  affect 
small  entities  is  the  application  of  the 
Earliest  PBGC  Retirement  Date  to  the 
"expected  retfrement  age"  assimiption 
under  the  PBGC's  valuation  regulation. 
Although  this  change  potentially  could 
affect  employer  liability,  in  most  cases, 
the  results  of  a  valuation  will  match  the 
residts  imder  the  PBGC's  current 
regulation.  In  those  cases  where  the 
vsduation  results  do  not  match,  the 
differences  generally  will  not  be 
significant.  Thus,  the  change  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  entities  of  any 
size.  Accordingly,  sections  603  and  604 
of  the  Regulatory  Flexibility  Act  do  not 

apply. 

"rlus  rule  contains  information 
collection  requirements.  The  Office  of       .j 
Management  and  Budget  has  approved 
this  information  collection,  including 
the  implementing  forms  and 
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instructions,  under  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 

List  of  Sub|ect8  in  29  CFR  Parts  4022. 
4022B,  and  4044 

Pension  insurance.  Pensions. 

For  the  reasons  set  forth  above,  the 
PBGC  is  amending  parts  4022.  4022B, 
and  4044  of  29  CFR  chapter  LX  as 
follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  Part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302.  1322. 1322b. 
1341(c)(3)(D).  and  1344. 

§4022.4    [Amended] 

2.  Amend  paragraph  (a)(3)  of  §  4022.4 
by  adding  the  words  "(or  on  or  before 
the  temfination  date,  in  the  case  of  a 
requirement  that  a  participant  attain  a 
particular  age.  earn  a  particular  amount 
of  service,  become  disabled,  or  die)" 
after  the  words  "Except  for  a  benefit 
described  in  paragraph  (a)(2)  of  this 
section,  before  the  termination  date", 
and  the  words  "(prior  to  or  on  such 
date,  in  the  case  of  a  requirement  that 

a  participant  attain  a  particular  age.  earn 
a  particular  amount  of  service,  become 
disabled,  or  die)"  after  the  words  "the 
right  to  receive  the  benefit  prior  to  such 
date". 

§4022.6    [Amended] 

3.  Amend  paragraph  (a)  of  §  4022.6  by 
adding  the  words  "on  or"  before  the 
words  "before  the  termination  date". 

•        *        •        •        * 

4.  Amend  §4022.7  by  revising 
paragraphs  (b)(1)  and  (d)  to  read  as 
follows: 

§  4022.7    Benefits  payable  in  a  single 
installment 

(b)(1)  Payment  in  lump  sum. 
Notwithstanding  paragraph  (a)  of  this 
section: 

(i)  In  general.  If  the  lump  sum  value 
of  a  benefit  (or  of  an  estimated  benefit) 
payable  by  the  PBGC  is  $5,000  or  less 
and  the  benefit  is  not  yet  in  pay  status, 
the  benefit  (or  estimated  benefit)  may  be 
paid  in  a  lump  sum. 

(ii)  Annuity  option.  If  the  PBGC 
would  otherwise  make  a  lump  sum 
payment  in  accordance  with  paragraph 
(b)(l)(i)  of  this  section  and  the  monthly 
benefit  (or  the  estimated  monthly 
benefit)  is  equal  to  or  greater  than  $25 
(at  normal  retirement  age  and  in  the 


normal  form  for  an  uiunarried 
participant),  the  PBGC  will  provide  the 
option  to  receive  the  benefit  in  the  form 
of  an  annuity. 

(iii)  Election  ofQPSA  lump  sum.  If 
the  lump  sum  value  of  annuity 
payments  under  a  qualified 
preretirement  survivor  annuity  (or 
under  an  estimated  qualified 
preretirement  survivor  annuity)  is 
$5,000  or  less,  the  benefit  is  not  yet  in 
pay  status,  and  the  participant  dies  after 
the  termination  date,  the  benefit  (or 
estimated  benefit)  may  be  paid  in  a 
lump  sum  if  so  elected  by  the  surviving 
spouse. 

(iv)  Payments  to  estates.  The  PBGC 
may  pay  any  aimuity  payments  payable 
to  an  estate  in  a  single  installment 
without  regard  to  the  threshold  in 
paragraph  (b)(l)(i)  of  this  section  if  so 
elected  by  the  estate.  The  PBGC  will 
discount  the  annuity  payments  using 
the  federal  mid-term  rate  (as  determined 
by  the  Secretary  of  the  Treasury 
pursuant  to  section  1274(d)(l)(C)(ii)  of 
the  Code)  applicable  for  the  month  the 
participant  died  based  on  monthly 
compounding. 
•        •        *        *        • 

(d)  Determination  of  lump  sum 
amount.  For  purposes  of  paragraph 
(b)(1)  of  this  section — 

(1)  Benefits  disregarded.  In 
determining  whether  the  lump-sum 
value  of  a  benefit  is  $5,000  or  less,  the 
PBGC  may  disregard  the  value  of  any 
benefits  the  plan  or  the  PBGC 
previously  paid  in  lump-sum  form  or 
the  plan  paid  by  purchasing  an  annuity 
contract,  the  value  of  any  benefits 
returned  imder  paragraph  (b)(2)  of  this 
section,  and  the  value  of  any  benefits 
the  PBGC  has  not  yet  determined  under 
section  4022(c)  of  ERISA. 

(2)  Actuarial  assumptions.  The  PBGC 
will  calculate  the  lump  sum  value  of  a 
benefit  by  valuing  the  monthly  annuity 
benefits  payable  in  the  form  determined 
imder  §4044. 51(a)  of  this  chapter  and 
commencing  at  the  time  determined 
under  §4044. 5 Kb)  of  this  chapter.  The 
actuarial  assumptions  used  will  be  those 
described  in  §4044.52.  except  that — 

(i)  Loading  for  expenses.  There  will  be 
no  adjustment  to  reflect  the  loading  for 
expenses; 

(ii)  Mortality  rates  and  interest 
assumptions.  The  mortality  rates  in 
appendix  A  to  this  part  and  the  interest 
assumptions  in  appendix  B  to  this  part 
will  apply;  and 

(iii)  Date  for  determining  lump  sum 
value.  The  date  as  of  which  a  lump  sum 
value  is  calculated  is  the  termination 
date,  except  that  in  the  case  of  a 
subsequent  insufficiency  it  is  the  date 
described  in  section  4062(b)(1)(B)  of 
ERISA. 


5.  Add  §  4022.8  to  subpart  A  to  read 
as  follows: 


§  4022.8    Form  of  payment 

(a)  In  general.  This  section  applies 
where  benefits  are  not  already  in  pay 
status.  Except  as  provided  in  §4022.7 
(relating  to  the  payment  of  lump  sums), 
the  PBGC  will  pay  benefits— 

( 1 )  In  the  automatic  PBGC  form 
described  in  paragraph  (b)  of  this 
section;  or 

(2)  If  an  optional  PBGC  form 
described  in  paragraph  (c)  of  this 
section  is  elected,  in  that  optional  form. 

(b)  Automatic  PBGC  form. 

(1)  Participants. 

(i)  Married  participants.  The 
automatic  PBGC  form  with  respect  to  a 
participant  who  is  married  at  the  time 
the  benefit  enters  pay  status  is  the  form 
a  married  participant  would  be  entitled 
to  receive  fi-om  the  plan  in  the  absence 
of  an  election. 

(ii)  Unmarried  participants.  The 
automatic  PBGC  form  with  respect  to  a 
participant  who  is  unmarried  at  the  time 
the  benefit  enters  pay  status  is  the  form 
an  unmarried  person  would  be  entitled 
to  receive  from  the  plan  in  the  absence 
of  an  election. 

(2)  Beneficiaries. 

(i)  QPSA  beneficiaries.  The  automatic 
PBGC  form  with  respect  to  the  spouse 
of  a  married  participant  in  a  plan  with 
a  termination  date  on  or  after  August  23, 
1984.  who  dies  before  his  or  her  benefit 
enters  pay  status  is  the  qualified 
preretirement  survivor  annuity  such  a 
spouse  would  be  entitled  to  receive 
from  the  plan  in  the  absence  of  an 
election.  The  PBGC  will  not  charge  the 
participant  or  beneficiary  for  this 
survivor  benefit  coverage  for  the  time 
period  beginning  on  the  plan's 
termination  date  (regardless  of  whether 
the  plan  would  have  charged). 

(ii)  Alternate  payees.  The  automatic 
PBGC  form  with  respect  to  an  alternate 
payee  with  a  separate  interest  under  a 
qualified  domestic  relations  order  is  the 
form  an  unmarried  participant  would  be 
entitled  to  receive  from  the  plan  in  the 
absence  of  an  election. 

(c)  Optional  PBGC  forms. 

(1)  Participant  and  beneficiary 
elections.  A  participant  may  elect  any 
optional  form  described  in  paragraphs 
(c)(4)  or  (c)(5)  of  this  section.  A 
beneficiary  described  in  paragraph  (b)(2) 
of  this  section  (a  QPSA  beneficiary  or  an 
alternate  payee)  may  elect  any  optional 
form  described  in  paragraphs  (c)(4){i) 
through  (c)(4)(iv)  of  this  section. 

(2)  Permitted  designees.  A  participant 
or  beneficiary,  whether  married  or 
unmarried,  who  elects  an  optional  form 
with  a  survivor  feature  (e.g.,  a  5-year 
certain-and-continuous  annuity  or,  in 
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the  case  of  a  participant,  a  joint-and- 
50% -survivor  annuity)  may  designate 
either  a  spouse  or  a  non-spouse 
beneficiary  to  receive  survivor  benefits. 
An  optional  joint-life  form  must  be 
payable  to  a  natural  person  or  (with  the 
consent  of  the  PBGC)  to  a  trust  for  the 
benefit  of  one  or  more  natural  persons. 

(3)  Spousal  consent.  In  the  case  of  a 
participant  who  is  married  at  the  time 
the  benefit  enters  pay  status,  the 
election  of  an  optional  form  or  the 
designation  of  a  non-spouse  beneficiary 
is  vdid  only  if  the  participant's  spouse 
consents. 

(4)  Permitted  optional  single-life 
forms.  The  PBGC  may  offer  benefits  in 
the  following  single-life  forms: 

(i)  A  straight-life  aimuity; 
(ii)  A  5-year  certain-and-continuous 
annuity; 
(iii)  A  10-year  certain-and-continuous 

annuity; 
(iv)  A  15-year  certain-and-continuous 

annuity;  and 

(v)  The  form  an  unmarried  person 
would  be  entitled  to  receive  from  the 
plan  in  the  absence  of  an  election. 

(5)  Permitted  optional  joint-life  forms. 
The  PBGC  may  offer  benefits  in  the 
following  joint-life  forms: 

(i)  A  joint-and-50%-survivor  annuity; 

(ii)  A  joint-and-50%-survivor-"pop- 
up"  annuity  (i.e.,  where  the 
participant's  benefit  "pops  up"  to  the 
unreduced  level  if  the  beneficiary  dies 
first); 

(iii)  A  joint-and-75%-survivor 

annuity;  and 
(iv)  A  joint-and-100%-survivor 

annuity. 

(6)  Determination  of  benefit  amount; 
starting  benefit.  To  determine  the 
amount  of  the  benefit  in  an  optional 
PBGC  form— 

(i)  Single-life  forms.  In  the  case  of  an 
optional  PBGC  form  under  paragraph 
(c)(4)  of  this  section,  the  PBGC  will  first 
determine  the  amoimt  of  the  benefit  in 
the  form  the  plan  would  pay  to  an 
immarried  participant  in  the absenceof 
an  election. 

(ii)  Joint-life  forms.  In  the  case  of  an 
optional  PBGC  form  under  paragraph 
(c)(5)  of  this  section,  the  PBGC  will  first 
determine  the  amount  of  the  benefit  in 
the  form  the  plan  would  pay  to  a 
married  participant  in  the  absence  of  an 
election.  For  this  purpose,  the  PBGC 
will  treat  a  participant  who  designates 
a  non-spouse  beneficiary  as  being 
married  to  a  person  who  is  the  same  age 
as  that  non-spouse  beneficiary. 

(7)  Determination  of  benefit  amount; 
conversion  factors.  The  PBGC  will 
convert  the  benefit  amovmt  determined 
under  paragraph  (c)(6)  of  this  section  to 
the  optional  form  elected,  using  PBGC 
factors  based  on — 


(i)  Mortality.  Unisex  mortality  rates 
that  are  a  fixed  blend  of  50  percent  of 
the  male  mortality  rates  and  50  percent 
of  the  female  mortality  rates  from  the 
1983  Group  Aimuity  Mortality  Table  as 
prescribed  in  Rev.  Rul.  95-6, 1995-1 
C.B.  80  (Internal  Revenue  Service 
Cumulative  Bulletins  are  available  from 
the  Superintendent  of  Docvunents, 
Government  Printing  Office. 
Washington,  DC  20402);  and 

(ii)  Interest.  An  interest  rate  of  six 
percent. 

(8)  Determination  of  benefit  amount; 
limitation.  The  PBGC  will  limit  the 
benefit  amount  determined  imder 
paragraph  (c)(7)  of  this  section  to  the 
amount  of  the  benefit  it  would  pay  in 
the  form  of  a  straight  life  annuity  under 
paragraph  (c)(4)(i)  of  this  section. 

(9)  Incidental  benefits.  The  PBGC  will 
not  pay  an  optional  PBGC  form  with  a 
death  benefit  (e.g..  a  joint-and-50%- 
survivor  annuity)  unless  the  death 
benefit  would  bie  an  "incidental  death 
benefit"  under  26  CFR  1.401-l(b)(l)(i). 
If  the  death  benefit  would  not  be  an 
"incidental  death  benefit,"  the  PBGC 
may  instead  offer  a  modified  version  of 
the  optional  form  under  which  the 
death  benefit  would  be  an  "incidental 
death  benefit." 

(d)  Change  in  benefit  form.  Once 
payment  of  a  benefit  starts,  the  benefit 
form  cannot  be  changed. 

(e)  PBGC  discretion.  The  PBGC  may 
make  other  optional  annuity  forms 
available  subject  to  the  rules  in 
paragraph  (c)  of  this  section. 

6.  Add  §  4022.9  to  subpart  A  to  read 
as  follows: 

§4022.9    Time  of  payment;  benefit 
applications. 

(a)  Time  of  payment.  A  participant 
may  start  receiving  an  annuity  benefit 
from  the  PBGC  (subject  to  the  PBGC's 
rules  for  starting  benefit  payments)  on 
his  or  her  Earliest  PBGC  Retirement 
Date  as  determined  under  §  4022.10  of 
this  subchapter  or,  if  later,  the  plan's 
termination  date. 

(b)  Elections  and  consents.  The  PBGC 
may  prescribe  the  time  and  manner  for 
benefit  elections  to  be  made  and  spousal 
consents  to  be  provided. 

(c)  Benefit  applications.  The  PBGC  is 
not  required  to  accept  any  application 
for  benefits  not  made  in  accordance 
with  its  forms  and  instructions. 

7.  Add  §  4022.10  to  subpart  A  to  read 
as  follows: 

§4022.10    Earliest  PBGC  Retirement  Date. 

The  Earliest  PBGC  Retirement  Date  for 
a  participant  is  the  earliest  date  on 
which  the  participant  could  retire  under 
plan  provisions  for  purposes  of  section 
4044(a)(3)(B)  of  ERISA.  The  Earliest 


PBGC  Retfrement  Date  is  determined  in 
accordance  with  this  §4022.10.  For 
purposes  of  this  §4022.10,  "age"  means 
the  participant's  age  as  of  his  or  her  last 
birthday  (unless  otherwise  required  by 
the  context). 

(a)  Immediate  annuity  at  or  after  age 
55.  If  the  earliest  date  on  which  a 
participant  could  separate  from  service 
with  the  right  to  receive  an  immediate 
annuity  is  on  or  after  the  date  the 
participant  reaches  age  55,  the  Earliest 
PBGC  Retirement  Date  for  the 
participant  is  the  earliest  date  on  which 
the  participant  could  separate  from 
service  with  the  right  to  receive  an 
immediate  annuity. 

(b)  Immediate  annuity  before  age  55. 
If  the  earliest  date  on  which  a 
participant  could  separate  from  service 
with  the  right  to  receive  an  immediate 
annuity  is  before  the  date  the 
participant  reaches  age  55,  the  Earliest 
PBGC  Retirement  Date  for  the 
participant  is  the  date  the  participant 
reaches  age  55  (except  as  provided  in 
paragraph  (c)  of  this  section). 

(c)  Facts  and  circumstances.  If  a 
participant  could  separate  from  service 
with  the  right  to  receive  an  immediate 
annuity  before  the  date  the  participant 
reaches  age  55,  the  PBGC  will  make  a 
determination,  under  the  facts  and 
circumstances,  as  to  whether  the 
participant  could  retire  under  plan 
provisions  for  purposes  of  section 
4044(a)(3)(B)  of  ERISA  on  an  earlier 
date.  If  the  PBGC  determines,  imder  the 
facts  and  circumstances,  that  the 
participant  could  retire  under  plan 
provisions  for  those  purposes  on  an 
earlier  date,  that  earlier  date  is  the 
Earliest  PBGC  Retirement  Date  for  the 
participant.  In  making  this 
determination,  the  PBGC  will  take  into 
account  plan  provisions  (e.g.,  the 
general  structure  of  the  provisions,  the 
extent  to  which  the  benefit  is 
subsidized,  and  whether  eligibility  for 
the  benefit  is  based  on  a  substantial 
service  or  age-and-service  requirement), 
the  age  at  which  employees  customarily 
retire  (under  the  particular  plan  or  in 
the  particular  company  or  industry,  as 
appropriate),  and  all  other  relevant 
considerations.  Neither  a  plan's 
reference  to  a  separation  from  service  at 
a  particular  age  as  a  "retirement"  nor 
the  ability  of  a  participant  to  receive  an 
immediate  aimuity  at  a  particular  age 
necessarily  makes  the  date  the 
participant  reaches  that  age  the  Earliest 
PBGC  Retirement  Date  for  the 
participant.  The  Earliest  PBGC 
Retirement  Date  determined  by  the  • 
PBGC  under  this  paragraph  (c)  will 
never  be  earlier  than  Ae  earliest  date   . 
the  participant  could  separate  bom 
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service  with  the  right  to  receive  an 
inunediate  annuity. 

(d)  Examples.  Tne  following  examples 
illustrate  the  operation  of  the  rules  in 
paragraphs  (a)  through  (c)  of  this 
section. 

(1)  Normal  retirement  age.  A  plan's 
normal  retirement  age  is  age  65.  The 
plan  does  not  offer  a  consensual  lump 
sum  or  an  immediate  annuity  upon 
separation  before  normal  retirement  age. 
The  Earliest  PBGC  Retirement  Date  for 

a  participant  who,  as  of  the  plan's 
termination  date,  is  age  50  is  the  date 
the  participant  reaches  age  65. 

(2)  Early  retirement  age.  A  plan's 
nonnal  retirement  age  is  age  65.  The 
plan  specifies  an  early  retirement  age  of 
60  with  10  years  of  service.  The  plan 
does  not  offer  a  consensual  lump  sum 
or  an  immediate  annuity  upon 
separation  before  early  retirement  age. 
The  Earliest  PBGC  Retirement  Date  for 

a  participant  who,  as  of  the  plan's 
termination  date,  is  age  55  and  has 
completed  10  years  of  service  is  the  date 
the  participant  reaches  age  60. 

(3)  Separation  at  any  age.  A  plan's 
nonnal  retirement  age  is  age  65.  The 
plan  specifies  an  early  retirement  age  of 
60  but  offers  an  immediate  annuity 
upon  separation  regardless  of  age.  The 
Earliest  PBGC  Retirement  Date  for  a 
participant  who,  as  of  the  plan's 
termination  date,  is  age  35  is  the  date 
the  participant  reaches  age  55,  unless 
the  PBGC  determines  under  the  facts 
and  circiunstances  that  the  participant 
could  "retire"  for  purposes  of  ERISA 
section  4044(a)(3)(B)  on  an  earlier  date, 
in  which  case  the  participant's  Earliest 
PBGC  Retirement  Date  would  be  that 
earlier  date. 

(4)  Age  50  retirement  common.  A 
plan's  normal  retirement  age  is  age  60. 
The  plan  specifies  an  early  retirement 
age  of  50  but  offers  an  immediate 
annuity  upon  separation  regardless  of 
age.  The  Earliest  PBGC  Retirement  Date 
for  a  participant  who.  as  of  the  plan's 
termination  date,  is  age  35  is  the  date 
the  participant  reaches  age  55,  unless 
the  PBGC  determines  under  the  facts 
and  circumstances  that  the  participant 
could  retire  for  purposes  of  ERISA 
section  4044(a)(3)(B)  on  an  earlier  date, 
in  which  case  the  Earliest  PBGC 
Retirement  Date  would  be  that  earlier 
date.  For  example,  if  it  were  common 
for  participants  to  retire  at  age  50,  the 
PBGC  could  determine  that  the 
participant's  Earliest  PBGC  Retirement 
Date  would  be  the  date  the  participant 
reached  age  50. 

(5)  "30-and-out"  benefit.  A  plan's 
normal  retirement  age  is  age  65.  The 
plan  offers  an  immediate  aimuity  upon 
separation  regardless  of  age  and  a  fully- 
subsidized  aimuity  upon  separation 


with  30  years  of  service.  The  Earliest 
PBGC  Retirement  Date  for  a  participant 
who,  as  of  the  plan's  termination  date, 
is  age  48  and  has  completed  30  years  of 
service  is  the  date  the  participant 
reaches  age  55.  unless  the  PBGC 
determines  under  the  facts  and 
circumstances  that  the  participant  could 
retire  for  purposes  of  ERISA  section 
4044(a)(3)(B)  on  an  earlier  date,  in 
which  case  the  participant's  Earliest 
PBGC  Retirement  Date  would  be  that 
earlier  date.  In  this  example,  the  PBGC 
generally  would  determine  imder  the 
facts  and  circumstances  that  the 
participant's  Earliest  PBGC  Retirement 
Date  is  the  date  the  participant 
completed  30  years  of  service. 

(6)  Typical  airline  pilots'  plan.  An 
airline  pilots'  plan  has  a  normal 
retirement  age  of  60.  The  plan  specifies 
an  early  retirement  age  of  50  (with  5 
years  of  service).  The  Earliest  PBGC 
Retirement  Date  for  a  participant  who, 
as  of  the  plan's  termination  date,  is  age 
48  and  has  completed  five  years  of 
service  would  be  the  date  the 
participant  reaches  age  55.  unless  the 
PBGC  determines  under  the  facts  and 
circumstances  that  the  participant  could 
retire  for  purposes  of  ERISA  section 
4044(a)(3)(B)  on  an  earlier  date,  in 
which  case  the  participant's  Earliest 
PBGC  Retirement  Date  would  be  that 
earlier  date.  In  this  example,  the  PBGC 
generally  would  determine  under  the 
facts  and  circumstances  that  the 
participant's  Earliest  PBGC  Retirement 
Date  is  the  date  the  participant  reaches 
age  50.  If  the  plan  instead  had  provided 
for  early  retirement  before  age  50.  the 
PBGC  would  consider  all  the  facts  and 
circumstances  (including  the  plan's 
normal  retirement  age  and  the  age  at 
which  employees  customarily  retire  in 
the  airline  industry)  in  determining 
whether  to  treat  the  date  the  participant 
reaches  the  plan's  early  retirement  age 
as  the  participant's  Earliest  PBGC 
Retirement  Date. 

(e)  Special  rule  for  "window" 
provisions.  For  purposes  of  paragraphs 
(a),  (b),  and  (c)  of  this  section,  the  PBGC 
will  treat  a  participant  as  being  able, 
under  plan  provisions,  to  separate  from 
service  with  the  right  to  receive  an 
immediate  aiuiuity  on  a  date  before  the 
plan's  termination  date  only  if — 

(1)  Eligibility  for  that  immediate 
annuity  continues  through  the  earlier 
of— 

(i)  The  plan's  termination  date;  or 
(ii)  The  date  the  participant  actually 
separates  from  service  with  the  right  to 
receive  an  immediate  annuity;  and 

(2)  The  participant  satisfies  the 
conditions  for  eligibility  for  that 
immediate  aiuiuity  on  or  before  the 
plan's  termination  date. 


.  8.  Amend  §4022.21  as  follows: 

a.  In  paragraph  (a)(2)(i),  remove  the 
words  "before  the  plan  terminates  and 
before  the  participant  retired"  and  add 
in  their  place  the  words  "on  or  before 
the  plan's  termination  date  and  before 
the  participant  retired". 

b.  Revise  paragraph  (d)  to  read  as 
follows: 

§4022.21    Limttations;  in  general. 

***** 

(d)  The  PBGC  will  not  guarantee  a 
joint-life  annuity  benefit  payable  to 
other  than — 

(1)  Natural  persons;  or 

(2)  A  trust  or  estate  for  the  benefit  of 
one  or  more  natural  persons. 

9.  Amend  §  4022.25  by  revising 
paragraphs  (c)  and  (d)  as  follows: 

S  4022.25    Five-year  phase-in  of  benefit 
guranteee  for  participants  other  than 
substantial  owners. 

***** 

(c)  Computation  of  years.  In 
computing  the  number  of  years  a  benefit 
increase  has  been  in  effect,  each 
complete  12-month  period  ending  on  or 
before  the  termination  date  during 
which  such  benefit  increase  was  in 
effect  constitutes  one  year. 

(d)  Multiple  benefit  increases.  In 
applying  the  formula  contained  in 
paragraph  (b)  of  this  section,  multiple 
benefit  increases  within  any  12-month 
period  ending  on  or  before  the 
termination  date  and  calculated  from 
that  date  are  aggregated  and  treated  as 
one  benefit  increase. 
***** 

10.  Add  paragraph  (d)  to  §4022.81  to 
read  as  follows: 

S  4022.81    General  rule*. 

***** 

(d)  Death  of  participant. 

(1)  Benefit  overpayments.  If  the  PBGC 
determines  that,  at  the  time  of  a 
participant's  death,  there  was  a  net 
overpayment  to  the  participant — 

(i)  Future  aimuity  payments.  If  the 
participant  was  entitled  to  future 
annuity  payments  as  of  the  plan's 
termination  date,  the  PBGC  will  (except 
as  provided  in  paragraph  (a)  of  this 
section)  recoup  the  overpayment  from 
the  person  (if  any)  who  is  receiving 
survivor  benefits  under  the  annuity. 

(ii)  No  future  annuity  payments.  If  the 
participant  was  not  entitled  to  future 
annuity  benefits  as  of  the  plan's 
termination  date,  the  PBGC  may  seek 
repayment  of  the  overpayment  bom  the 
participant's  estate. 

(2)  Benefit  underpayments.  If  the 
PBGC  determines  that,  at  the  time  of  a 
participant's  death,  there  was  a  net 
underpayment  to  the  participant — 
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(i)  Future  annuity  payments.  If  the 
benefit  is  in  the  form  of  a  joint-and- 
survivor  or  other  annuity  under  which 
payments  may  continue  after  the 
participant's  death,  the  PBGC  will  pay    ' 
the  underpayment  to  the  person  who  is 
receiving  stirvivor  benefits;  for  this 
purpose,  if  the  person  receiving  siirvivor 
benefits  is  an  alternate  payee  imder  a 
qualified  domestic  relations  order,  the 
PBGC  will  treat  the  benefit  as  if 
payments  do  not  continue  after  the 
participant's  death  (see  paragraph 
(d)(2)(ii)  of  this  section). 

(ii)  No  future  annuity  payments.  If  the 
benefit  is  not  in  the  form  of  a  joint-and- 
svirvivor  or  other  annuity  (e.g.,  a  certain- 
and-continuous  annuity)  under  which 
payments  may  continue  after  the 
participant's  death  or  although  the 
benefit  is  in  such  a  form  payments  do 
not  continue  after  the  participant's 
death  [i.e.,  in  the  case  of  a  joint-and- 
survivor  annuity,  the  person  designated 
to  receive  survivor  benefits  predeceased 
the  participant  or,  in  the  case  of  another 
annuity  undw  which  payments  may 
continue  after  the  participant's  death 
the  participant  died  with  no  pajrments 
owed  for  future  periods),  the  PBGC  will 
pay  the  underpayment  to  the  person 
determined  under  the  niles  in 
SS  4022.91  through  4022.95. 

11.  Add  subpart  F  to  part  4022  to  read 
as  follows: 

SubfMrt  F— Certain  Payments  Owed 
Upon  Death 

4022.91  When  do  these  rules  apply? 

4022.92  What  definitions  do  I  need  to  know 
for  these  rules? 

4022.93  Who  will  get  benefits  the  PBGC 
may  owe  me  at  the  time  of  my  death? 

4022.94  What  are  the  PBGC's  rules  on 
designating  a  person  to  get  benefits  the 
PBGC  n»ay  owe  me  at  the  time  of  my 
death? 

4022.95  Examples. 

{4022.91    When  do  theee  rules  apply? 

(a)  Types  of  benefits.  Provided  the 
conditions  in  paragraphs  (b)  and  (c)  of 
this  section  are  satisfied,  these  rules 
(§§4022.91  through  4022.95)  apply  to 
any  benefits  we  may  owe  you  (including 
benefits  we  owe  you  because  your  plan 
owed  them)  at  the  time  of  your  death, 
such  as  a  payment  of  a  lump-sum 
benefit  that  we  calculated  as  of  your 
plan's  termination  date  but  have  not  yet 
paid  y^  or  a  back  payment  to 
reimburse  you  for  monthly 
underpayments.  We  may  owe  you 
benefits  at  the  time  of  your  death  if— 

(1)  You  are  a  participant  in  a 
terminated  plan; 

(2)  You  are  a  beneficiary  (including  an 
alternate  payee)  of  a  participant;  or 


(3)  You  are  a  designee  or  other  payee 
(e.g.,  a  participant's  next  of  kin)  tmder 
these  rules,  as  explained  in  §4022.93. 

(b)  Payments  do  not  continue  after 
death.  These  rules  apply  only  if 
payments  do  not  continue  after  your 
death.  (If  payments  continue  aitet  your 
death,  we  will  make  up  any 
underpayment  to  you  at  the  time  of  your 
death  tinder  the  rule  in 
§  4022.81(d)(2)(i)  by  paying  it  to  the 
person  who  is  entitled  to  receive  those 
continuing  payments.)  Payments  do  not 
continue  after  your  death  if — 

(1)  Your  benefit  is  not  in  the  form  of 
a  joint-and-survivor  at  other  annuity 
under  which  payments  may  continue 
after  your  death  (e.g.,  a  certain-and- 
continuous  annuity); 

(2)  Your  benefit  is  in  the  form  of  a 
joint-and-survivor  annuity  and  the 
person  designated  to  receive  survivor 
benefits  died  before  you;  or 

(3)  Your  benefit  is  in  the  form  of 
another  type  of  annuity  under  which  • 
payments  may  continue  after  your  death 
[e.g.,  a  certain-and-c<mtinuous  annuity) 
but  you  die  with  no  payments  owed  for 
fatureperiods. 

(c)  Time  of  death.  These  rules  apply 
only  if  you  die — 

(1)  On  or  after  the  date  we  take  over 
your  plan  (as  trustee);  or 

(2)  Before  the  date  we  take  over  yo\ir 
plan,  to  the  extent  that,  by  that  date,  the 
plan  administrator  has  not  paid  all 
benefits  owed  to  you  at  the  time  of  your 

death. 

(d)  Effect  of  plan  or  will.  These  rules 
apply  even  if  there  is  a  contrary 
provision  in  a  plan  or  will. 

{4022.92    What  definitions  dot  need  to 
know  for  these  rules? 

You  need  to  know  three  definitions 
frtjm  §4001.2  of  this  chapter  (PBGC, 
person,  and  plan)  and  the  following 
definitions: 

"We"  means  the  PBGC. 

"You"  means  the  person  to  whom  we 
may  owe  benefits  at  the  time  of  death. 

S4022.93    Who  will  get  benefits  the  PBGC 
ntay  owe  me  at  the  time  of  my  death? 

(a)  In  general.  Except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section 
(which  explain  what  happens  if  you  die 
before  the  date  we  take  over  your  plan 
or  within  180  days  after  the  date  we  take 
over  your  plan),  we  will  pay  any 
benefits  we  owe  you  at  the  time  of  your 
death  to  the  person(s)  surviving  you  in 
the  following  order — 

(1)  Designee  with  the  PBGC.  The 
person(s)  you  designated  with  us  to  get 
any  benefits  we  may  owe  you  at  the 
time  of  your  death.  See  §  4022.94  for 
information  on  designating  with  us. 

(2)  Spouse.  Your  spouse.  We  will 
consider  a  person  to  whom  you  are 


married  to  be  your  spouse  even  if  you 
and  that  person  are  separated,  unless  a 
decree  of  divorce  or  annulment  has  been 
entered  in  a  coiiit. 

(3)  Children.  Your  children  and 
descendants  of  your  deceased  children. 

(i)  Adopted  children.  In  determining 
who  is  a  child  or  descendant,  an 
adopted  child  is  treated  the  same  way 
as  a  natural  child. 

(ii)  Child  dies  before  parent.  If  one  of 
your  children  dies  before  you,  any  of 
your  grandchildren  through  that 
deceased  child  will  equally  divide  that 
deceased  child's  share;  if  one  of  yoxir 
grandchildren  through  that  deceased 
child  dies  before  that  deceased  child, 
any  of  your  great-grandchildren  through 
that  deceased  grandchild  will  equally 
divide  that  deceased  grandchild's  share; 
and  so  on. 

(4)  Parents.  Your  parents.  A  parent 
includes  an  adoptive  parent. 

(5)  Estate.  Your  estate,  provided  your 
estate  is  open. 

(6)  Next  of  kin.  Your  next  of  kin  in 
accordance  with  applicable  state  law. 

(b)  Pre-tmsteeship  deaths,  ff  you  die 
before  the  date  we  take  over  your  plan 
and,  by  that  date,  the  plan  administrator 
has  not  paid  all  benefits  owed  to  you  at 
the  time  of  your  death,  we  will  pay  any 
benefits  we  owe  you  at  the  time  of  your 
death  to  the  person(s)  designated  by  or 
under  the  plan  to  get  those  benefits 
(provided  the  designation  cleariy 
applies  to  those  benefits).  U  there  is  no 
such  designation,  we  will  pay  those 
benefits  to  your  spouse,  children, 
parents,  estate,  or  next  of  kin  under  the 
rules  in  paragraphs  (a)  (2)  through  (a)(6} 
of  this  section. 

(c)  Deaths  shortly  after  trusteeship.  If 
you  die  within  180  days  after  the  date 
we  take  over  your  plan  and  you  have 
not  designated  anyone  with  the  PBGC 
under  paragraph  (a)(1)  of  this  section, 
we  will  pay  any  benefits  we  owe  you  at 
the  time  of  your  death  to  the  person(s) 
designated  by  or  under  the  plan  to  get 
those  benefits  (provided  the  designation 
clearly  applies  to  those  benefits)  before 
paying  those  benefits  to  your  spouse, 
children,  parents,  estate,  or  next  of  kin 
under  the  rules  in  paragraphs  (a)  (2) 
through  (a)(6)  of  this  section. 

14022.94    What  are  the  PBGC'S  rules  on 
designating  a  person  to  get  benefits  ttte 
PBGC  may  owe  me  at  ttw  time  of  my  death? 

(a)  When  you  may  designate.  At  any 
time  on  or  after  the  date  we  take  over 
your  plan,  you  may  designate  with  us 
who  will  get  any  benefits  we  owe  you 
at  the  time  of  your  death. 

(b)  Change  of  designee,  ff  you  want  to 
change  the  person(s)  you  designate  with 
us,  you  must  submit  another 
designation  to  us. 
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(c)  If  your  designee  dies  before  you. 

(1)  In  general.  If  the  person(s)  you 
designate  with  us  dies  before  you  or  at 
the  same  time  as  you,  we  will  treat  you 
as  not  having  designated  anyone  with  us 
(unless  you  named  an  alternate  designee 
who  survives  you).  Therefore,  you 
should  keep  your  designation  with  us 
current. 

(2)  Simultaneous  deaths.  If  you  and  a 
person  you  designated  die  as  a  result  of 
the  same  event,  we  will  treat  you  and 
that  person  as  having  died  at  the  same 
time,  provided  you  and  that  person  die 
within  30  days  of  each  other.         ^ 

§4022.95    Examples. 

The  following  examples  show  how 
the  rules  in  §§4022.91  through  4022.94 
apply.  For  examples  on  how  these  rules 
apply  in  the  case  of  a  certain-and- 
continuous  aimuity,  see  §4022.104. 

At  the  time  of  his  death,  Charlie  was 
receiving  payments  under  a  joint-and- 
survivor  annuity.  Charlie  designated 
Ellen  to  receive  survivor  benefits  under 
his  joint-and-survivor  annuity.  We 
underpaid  Charlie  for  periods  before  his 
death.  At  the  time  of  his  death,  we  owed 
Charlie  a  back  payment  to  reimburse 
him  for  those  underpayments. 

(a)  Example  1 :  where  surviving 
beneficiary  is  alive  at  participant's 
death.  Ellen  survived  Charlie.  As 
explained  in  §  4022.91(b),  because  Ellen 
is  entitled  to  survivor  benefits  under  the 
joint-and-survivor  annuity,  we  would 
pay  Ellen  the  back  payment. 

(b)  Example  2:  where  surviving 
beneficiary  predeceases  participant. 
Ellen  died  before  Charlie.  As  explained 
in  §§  4022.91(b)  and  4022.93,  because 
benefits  do  not  continue  after  Charlie's 
death  under  the  joint-and-survivor 
annuity,  we  would  pay  the  back 
payment  to  the  person(s)  Charlie 
designated  to  receive  any  payments  we 
might  owe  him  at  the  time  of  his  death. 
If  Charlie  did  not  designate  anyone  to 
receive  those  payments  or  his  designee 
died  before  him,  we  would  pay  the  back 
payment  to  the  person(s)  surviving 
Charlie  in  the  following  order:  spouse, 
children,  parents,  estate  and  next  of  kin. 

12.  Add  subpart  G  to  part  4022  to  read 
as  follows: 

Subpart  G — Certain-and-Continuous 
and  Similar  Annuity  Paymenta  Owed 
for  Future  Periods  After  Death 

Sec. 

4022.101     When  do  these  rules  apply? 
4U22.102     What  definitions  do  I  need  to 
know  for  these  rules? 

4022.103  Who  will  get  benents  if  I  die 
when  payments  for  future  periods  under 
a  certain-and-continuous  or  similar 
annuity  are  owed  upon  my  death? 

4022.104  Examples. 


14022.101    Whwi  do  ttWMrulM  apply? 

(a)  In  general.  These  rules 
(§§4022.101  through  4022.104)  apply 
only  if  you  die — 

(1)  Required  payments  for  future 
periods.  Without  having  received  all 
required  payments  for  future  periods 
under  a  form  of  annuity  promising  that, 
regardless  of  a  participant's  death,  there 
will  be  annuity  payments  for  a  certain 
period  of  time  (e.g.,  a  certain-and- 
continuous  annuity)  or  until  a  certain 
amount  is  paid  {e.g.,  a  cash-refund 
annuity  or  installment-refund  annuity); 

(2)  No  surviving  beneficiary.  Without 
a  surviving  beneficiary  designated  to 
receive  the  payments  described  in 
paragraph  (a)(1)  of  this  section;  and 

(3)  Time  of  death. 

(i)  On  or  after  the  date  we  take  over 
your  plan  (as  trustee);  or 

(ii)  Before  the  date  we  take  over  your 
plan,  to  the  extent  that,  by  that  date,  the 
plan  administrator  has  not  paid  any 
required  payments  for  future  periods. 

(b)  Effect  of  plan  or  will.  These  rules 
apply  even  if  there  is  a  contrary 
provision  in  a  plan  or  will. 

(c)  Payments  owed  at  time  of  death. 
See  §§4022.91  through  4022.95  for  rules 
that  apply  to  benefits  we  may  owe  you 
at  the  time  of  your  death,  such  as  a 
correction  for  monthly  underpayments. 

§  4022.1 02    What  def InKions  do  I  need  to 
know  for  these  rules? 

You  need  to  know  three  definitions 
ft-om  §  4001.2  of  this  chapter  (PBGC, 
person,  and  plan)  and  the  following 
definitions: 

"We"  means  the  PBGC. 

"You"  means  the  person  who  might 
die — 

(1)  Without  having  received  all 
required  payments  for  future  periods 
under  a  form  of  annuity  promising  that, 
regardless  of  a  participant's  death,  there 
will  be  annuity  payments  for  a  certain 
period  of  time  (e.g.,  a  certain-and- 
continuous  annuity)  or  until  a  certain 
amount  is  paid  (e.g.,  a  cash-refund 
annuity  or  installment-refund  annuity); 
and 

(2)  Without  a  surviving  beneficiary 
designated  to  receive  the  payments 
described  in  paragraph  (1)  of  this 
definition. 

§  4022.1 03    Who  will  get  t>enefits  if  I  die 
when  payments  for  future  periods  under  a 
certain-and-continuous  or  similar  annuity 
are  owed  upon  my  death? 

If  you  die  at  a  time  when  payments 
are  owed  for  future  periods  under  a 
form  of  annuity  promising  that, 
regardless  of  a  participant's  death,  there 
will  be  annuity  payments  for  a  certain 
period  of  time  (e.g.,  a  certain-and- 
continuous  annuity)  or  until  a  certain 


amount  is  paid  (e.g.,  a  cash-refund 
annuity  or  installment-refund  annuity), 
and  there  is  no  surviving  beneficiary 
designated  to  receive  such  payments, 
we  will  pay  the  remaining  payments  to 
the  person  determined  under  the  rules 
in  §4022.93. 

§4022.104    Examples. 

The  following  examples  show  how 
the  rules  in  §§  4022.101  through 
4022.103  and  4022.91  through  4022.94 
apply  in  the  case  of  a  certain-and- 
continuous  annuity. 

(a)  C6rC  annuity  with  no  underpayment.  At 
the  time  of  his  death,  Charlie  was  receiving 
payments  (in  the  correct  amount)  under  a  5- 
year  certain-and-continuous  annuity.  Charlie 
designated  Ellen  to  receive  any  payments  we 
might  owe  for  periods  after  his  death  (but  did 
not  designate  an  alternate  beneficiary  to 
receive  those  payments  in  case  Ellen  died 
before  him).  Charlie  died  with  three  years  of 
payments  remaining. 

(1)  Example  1:  where  surviving  beneficiary 
predeceases  participant.  Ellen  died  before 
Charlie.  As  explained  in  §§4022.103  and 
4022.93,  we  would  pay  the  remaining  three 
years  of  payments  to  the  person(s)  surviving 
Charlie  in  the  following  order:  spouse, 
children,  parents,  estate  and  next  of  kin. 

(2)  Example  2:  where  surviving  beneficiary 
dies  during  certain  period.  Ellen  survived 
Charlie  and  lived  another  year.  We  pay  Ellen 
one  year  of  payments.  As  explained  in 
§§4022.103  and  4022.93,  we  would  pay  the  - 
remaining  two  years  of  payments  to  the 
person  Ellen  designated  to  receive  any 
payments  we  might  owe  for  periods  after 
Ellen's  death.  If  Ellen  did  not  designate 
anyone  to  receive  those  payments  or  her 
designee  died  before  her,  we  would  pay  the 
remaining  year  of  payments  to  the  person(s) 
surviving  Ellen  in  the  following  order: 
spouse,  children,  parents,  estate,  next  of  kin. 

(b)  CG<^  annuity  with  underpayment.  At 
the  time  of  his  death.  Charlie  was  receiving 
payments  under  a  5-year  certain-and- 
continuous  annuity.  Charlie  designated  Ellen 
to  receive  any  payments' we  might  owe  for 
periods  after  his  death.  We  underpaid  Charlie 
for  periods  before  his  death.  At  the  time  of 
his  death,  we  owed  Charlie  a  back  payment 
to  reimburse  him  for  those  underpayments. 

(1)  Example  3:  where  participant  dies 
during  certain  period.  Charlie  died  with  three 
years  of  payments  remaining.  Ellen  survived 
Charlie  and  lived  at  least  another  three  years. 
We  pay  Ellen  the  remaining  three  years  of 
payments.  As  explained  in  §  4022.91(b). 
because  Ellen  is  entitled  to  survivor  benefits 
under  the  certain-and-continuous  annuity, 
we  would  pay  Ellen  the  back  payment  for  the 
underpayments  to  Charlie  (and  for  any 
underpayments  to  Ellen). 

(2)  Example  4:  where  participant  aad 
surviving  beneficiary  die  during  certain 
period.  Charlie  died  with  three  years  of 
payments  remaining.  Ellen  survived  Charlie 
and  lived  another  year.  We  paid  Ellen  one 
year  of  payments.  Ellen  designated  Jean  to 
receive  any  payments  we  might  owe  for 
periods  after  Ellen's  death,  (ean  survived 
Ellen  and  lives  at  least  another  two  years.  We 
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pay  Jean  the  remaining  two  years  of 
payments.  As  explained  in  §  4022.91(b), 
because  Jean  is  entitled  to  survivor  benefits 
under  the  certain-and-continuous  annuity, 
we  would  pay  Jean  the  back  payment  for  the 
underpayments  to  Charlie  (and  for  any 
underpayments  to  Ellen). 

($)  Example  5:  where  participant  dies  after 
certain  period.  Charlie  died  after  receiving 
seven  years  of  payments.  As  explained  in 
§§  4022.91(b)  and  4022.93,  because  benefits 
do  not  continue  after  Charlie's  death  under 
the  certain-and-continuous  annuity,  we 
would  pay  the  back  payment  to  the  person(s) 
Charlie  designated  to  receive  any  payments 
we  might  owe  him  at  the  time  of  his  death 
in  case  he  died  after  the  end  of  certain 
period.  If  Charlie  did  not  designate  anyone  to 
receive  those  payments  or  his  designee  died 
before  him,  we  would  pay  the  back  payment 
to  the  person(s)  surviving  Charlie  in  the 
following  order:  epouse,  children,  parents, 
estate  and  next  of  kin. 

PART  4022B— AGGREGATE  LIMITS 
ON  GUARANTEED  BENEFITS 

13.  The  authority  citation  for  part 
4022B  is  added  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1322B. 

14.  Revise  §  4022B.1  to  read  as 
follows: 

§4022B.1    Aggregate  payments  limitation. 

(a)  Benefits  with  respect  to  two  or 
more  plans.  If  a  person  (or  persons)  is 
entitled  to  benefits  payable  with  respect 
to  one  participant  in  two  or  more  plans, 
the  aggregate  benefits  payable  by  PBGC 
ft^m  its  funds  is  limited  by  §  4022.22  of 
this  chapter  (without  regard  to 

§  4022.22(a)).  The  PBGC  will  determine 
the  limitation  as  of  the  date  of  the  last 
plan  termination. 

(b)  Benefits  with  respect  to  two  or 
more  participants.  The  PBGC  will  not 
aggregate  the  benefits  payable  with 
respect  to  one  participant  with  the 
benefits  payable  with  respect  to  any 
other  participant  (e.g.,  if  an  individual 
is  entitled  to  benefits  both  as  a 
participant  and  as  the  spouse  of  a 
deceased  participant). 


PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

15.  The  authority  citation  for  Part 
4044  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341,  1344,  1362. 

§4044.2    [Amended] 

16.  In  §  4044.2(b),  amend  the 
definition  of  Earliest  retirement  age  at 
valuation  date  by  removing  the  words 
"earliest  age  at  which  the  participant 
can  retire  xmder  the  terms  of  the  plan" 
and  adding  in  their  place  the  words 
"participant's  attained  age  as  of  his  or 
her  Earliest  PBGC  Retirement  Date  (as 
determined  under  §  4022.10  of  this 
chapter)". 

17.  Revise  §4044.13  to  read  as 
follows: 

§4044.13    Priority  category  3  benefits. 

(a)  Definition.  The  benefits  in  priority 
category  3  are  those  annuity  benefits 
that  were  in  pay  status  before  the 
beginning  of  the  3-year  period  ending 
on  the  termination  date,  and  those 
annuity  benefits  that  could  have  been  in 
pay  status  (then  or  as  of  the  next 
payment  date  imder  the  plan's  rules  for 
starting  benefit  payments)  for 
participants  who.  before  the  beginning 
of  the  3 -year  period  ending  on  the 
termination  date,  had  reached  their 
Earliest  PBGC  Retirement  Date  (as 
determined  under  §  4022.10  of  this 
chapter  based  on  plan  provisions  in 
effect  on  the  day  before  the  beginning  of 
the  3-year  period  ending  on  the 
termination  date).  Benefit  increases  that 
were  effective  throughout  the  5-year 
period  ending  on  the  termination  date, 
including  automatic  benefit  increases 
during  that  period  to  the  extent 
provided  in  paragraph  (b)(5)  of  this 
section,  shall  be  included  in 
determining  the  priority  category  3 
benefit.  Benefits  are  primarily  basic-type 
benefits,  although  nonbasic-type 
benefits  will  be  included  if  any  portion 
of  a  participant's  priority  category  3 
benefit  is  not  guaranteeable  under  the 
provisions  of  subpart  A  of  part  4022  and 
§  4022.21  of  this  chapter. 


(b)  Assigning  benefits.  The  annuity 
benefit  that  is  assigned  to  priority 
category  3  with  respect  to  each 
participant  is  the  lowest  annuity  that 
was  paid  or  payable  imder  the  rules  in 
paragraphs  (b)(2)  through  (b)(6)  of  this 
section. 

(1)  Eligibility  of  participants  and 
beneficiaries.  A  participant  or 
beneficiary  is  eligible  for  a  priority 
category  3  benefit  if  either  of  the 
following  applies: 

(i)  The  participant's  (or  beneficiary's) 
benefit  was  in  pay  status  before  the 
beginning  of  the  3-year  period  ending 
on  the  termination  date. 

(ii)  Before  the  beginning  of  the  3-year 
period  ending  on  the  termination  date, 
the  participant  was  eligible  for  an 
annuity  benefit  that  could  have  been  in 
pay  status  and  had  reached  his  or  her 
Earliest  PBGC  Retirement  Date  (as 
determined  in  §4022.10  of  this  chapter, 
based  on  plan  provisions  in  effect  on  the 
day  before  the  beginning  of  the  3-year 
period  ending  on  the  termination  date). 
Whether  a  participant  was  eligible  to 
receive  an  annuity  before  the  beginning 
of  the  3-year  period  shall  be  determined 
using  the  plan  provisions  in  effect  on 
the  day  before  the  beginning  of  the  3- 
year  period. 

(iii)  If  a  participant  described  in  either 
of  the  preceding  two  paragraphs  died 
during  the  3-year  period  ending  on  the 
date  of  the  plan  termination  and  his  or 
her  beneficiary  is  entitled  to  an  annuity, 
the  beneficiary  is  eligible  for  a  priority 
category  3  benefit. 

Issued  in  Washington,  DC,  this  2nd  day  of 
April,  2002. 
Elaine  L.  Chao, 

Chairman,  Board  of  Directors,  Pension  Benefit 
Guaranty  Corporation. 

Issued  on  the  date  set  forth  above  pursuant 
to  a  resolution  of  the  Board  of  Directors 
authorizing  its  Chairman  to  issue  this  final 
rule. 

James ).  Keightley, 

Secretary,  Board  of  Directors,  Pension  Benefit 
Guaranty  Corporation. 
(FR  Doc.  02-8340  Filed  4-5-02;  8:45  am] 
BILUNG  CODE  770e-01-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Worlcforce  investment  Act;  Lower 
Living  Standard  Income  L^vei 

agency:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  determination  of  lower 
living  standard  income  level. 

SUMMARY:  Under  Title  I  of  the  Workforce 
Investment  Act  of  1998  (Public  Law 
105-220),  the  Secretary  of  Labor 
annually  determines  the  Lower  Living 
Standard  Income  Level  (LLSIL)  for  uses 
described  in  the  Law.  WIA  defines  the 
term  "Low  Income  Individual"  as  one 
who  qualifies  under  various  criteria, 
including  an  individual  who  received 
income  for  a  six-month  period  that  does 
not  exceed  the  higher  of  the  poverty  line 
or  70  percent  of  the  lower  living 
standard  income  level.  This  issuance 
provides  the  Secretary's  annual  LLSIL 
for  2002  and  references  the  current  2002 
Health  and  Hiunan  Services  "Poverty 
Guidelines." 

EFFECTIVE  date:  This  notice  is  eff^ective 
on  April  8,  2002. 

ADDRESSES:  Send  written  comments  to: 
Mr.  Haskel  Lowery,  Employment  and 
Training  Administration,  Department  of 
Labor,  Room  N-4464,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Haskel  Lowery,  Telephone  202-693- 
3608;  Fax  202-693-3532  (these  are  not 
toll  free  numbers). 

SUPPLEMENTARY  INFORMATION:  It  is  the 
putpose  of  the  Workforce  Investment 
Act  of  1998  (WIA)  'to  provide 
workforce  investment  activities,  through 
statewide  and  local  workforce 
investment  systems,  that  increase  the 
employment,  retention,  and  earnings  of 
participants,  and  increase  occupational 
skill  attainment  by  participants,  and,  as 
a  result,  improve  the  quality  of  the 
workforce'  reduce  welfare  dependency, 
and  enhance  the  productivity  and 
competiveness  of  the  Nation." 
The  LLSIL  is  used  for  several 
purposes  under  WIA:  Specifically,  WIA 
Section  101(25)  defines  the  term  "low 
income  individual"  for  eligibility 
purposes,  sections  127(b)(2)(C)  and 
132(b)(l)(IV)  define  the  terms 
"disadvantage  adult,"  and 
"disadvantaged  youth"  in  terms  of  the 
poverty  line  of  LLSIL  for  purpose  of 
State  formula  allotments.  The  Governor 
State/Local  Workforce  Investment 
Boards  use  the  LLSIL  for  determining 
eligibility  for  youth,  eligibility  for 
employed  adult  workers  for  certain 


services,  and  for  the  Work  Opportimity 
Tax  Credit  (WOTC),  recently 
reauthorized  until  2004.  We  encouraged 
the  Governors  and  State/Local 
Workforce  Investment  Boards  to  consult 
WIA  and  its  Regulations  and  Preamble 
at  29  CFR  part  652  et  al,  for  more 
specific  guidance  in  applying  the  LLSIL 
to  program  requirements.  The 
Department  of  Health  and  Human 
Services  published  the  annual  2002 
update  of  the  poverty-level  guidelines  in 
the  Federal  Register  at  67  FR  6931, 
(Feb.  14,  2002).  The  HHS  2002  Poverty 
guidelines  may  also  be  found  on  the 
Internet  at:  http://www.aspe.hhs.gov/ 
poverty/OZpoverty.htm. 

ETA  plans  to  have  the  2002  LLSIL 
available  on  its  Web  site  at:  [http:// 
www.  wdsc.  do}  eta  .gov/Ilsil/ 
Usil2002.asp\. 

WIA  Section  101(24)  defines  the 
LLSIL  as  "that  income  level  (adjusted 
for  regional,  metropolitan,  urban,  and 
rural  differences  and  family  size) 
determined  annually  by  the  Secretary 
(of  Labor]  based  on  the  most  recent 
lower  living  family  budget  issued  by  the 
Secretary."  The  most  recent  lower  living 
family  budget  was  issued  by  the 
Secretary  of  Labor  in  the  fall  of  1981. 
The  four-person  urban  family  budget 
estimates,  previously  published  by  the 
Bureau  of  Labor  Statistics  (BLS) 
provided  the  basis  for  the  Secretary  to 
determine  the  LLSIL.  BLS  terminated 
the  four-person  family  budget  series  in 
1982,  after  publication  of  the  fall  1981 
estimates.  Currently  BLS  provides  data 
to  ETA,  from  which  it  develops  the 
LLSIL  tables. 

The  Employment  and  Training 
Administration  (ETA)  published  the 
2001  updates  to  the  LLSIL  in  the 
Federal  Register  of  May  9,  2001,  at  66 
FR  23737.  This  notice  again  updates  the 
LLSIL  to  reflect  cost  of  living  increases 
for  2001  by  applying  the  percentage 
change  in  the  December  2001  Consumer 
Price  Index  for  All  Urban  Consumers 
(CPI-U),  compared  with  the  December 
2000,  CPI-U,  to  each  of  the  May  9.  2001, 
LLSIL  figures.  Those  updated  figures  for 
a  family  of  four  are  listed  in  Table  1 
below  by  region  for  both  metropolitan 
and  noimietropolitan  areas.  Figures  in 
all  of  the  accompanying  tables  are 
rounded  up  to  the  nearest  ten.  Since 
"low  income  individual," 
"disadvantaged  adult,"  and 
"disadvantaged  youth"  maybe 
determined  by  family  income  at  70 
percent  of  the  LLSIL,  pursuant  to  WIA 
Sections,  101(25),  127(b)(2)(C)  and 
132(b)(l)(B)(v)(IV),  respectively,  those 
figures  are  listed  below  as  well. 

Jurisdictions  included  in  the  various 
regions,  based  generally  on  Census 
Divisions  of  the  U.S. 


Department  of  Commerce,  are  as 
follows: 

Northeast 

Connecticut 
Maine 

Massachusetts 
New  Hampshire 
New  Jersey 
New  York 
Pennsylvania 
Rhode  Island 
Vermont 
Virgin  Islands 

Midwest 

Illinois 

Indiana 

Iowa 

Kansas 

Michigan 

Minnesota 

Missouri 

Nebraska 

North  Dakota 

Ohio 

South  Dakota 

Wisconsin 

South 

Alabama 

American  Samoa 

Arkansas 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Northern  Marinas 

Oklahoma 

Patau 

Puerto  Rico 

South  Carolina 

Kentucky 

Louisiana 

Marshall  Islands 

Maryland 

Mississippi 

Micronesia 

North  Carolina 

Tennessee 

Texas 

Virginia 

West  Virginia 

West 

Arizona 

California 

Colorado 

Idaho 

Montana 

Nevada 

New  Mexico 

Oregon 

Utah 

Washington ' 

Wyoming 

Additionally,  separate  figiues  have 
been  provided  for  Alaska,  Hawaii,  and 
Guam  as  indicated  in  Table  2  below. 
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For  Alaska,  Hawaii,  and  Guam,  the 
year  2002  figures  were  updated  from  the 
May  9,  2001,  "State  Index"  based  on  the 
ratio  of  the  urban  change  in  the  State 
(using  Anchorage  for  Alaska  and 
Honolulu  for  Hawaii  and  Guam) 
compared  to  the  West  regional 
metropolitan  change,  and  then  applying 
that  index  to  the  West  regional 
metropolitan  change. 

Data  on  23  selected  Metropolitan 
Statistical  Areas  (MSAs)  are  also 
available.  These  are  based  on 
semiannual  CPI-U  changes  for  a  12 
month  period  ending  in  December  2001. 
The  updated  LLSIL  figures  for  these 
MSAs  and  70  percent  of  the  LLSIL  are 
reported  in  Table  3  below. 

Table  4  below  lists  each  of  the  various 
figures  at  70  percent  of  the  updated 
2001  LLSIL  for  family  sizes  of  one  to  six 
persons.  For  families  larger  than  six 
persons,  an  amount  equal  to  the 
difference  between  the  six-person  and 
the  five-person  family  income  levels 
should  be  added  to  the  six-person 
family  income  level  for  each  additional 
person  in  the  family.  Where  the  poverty 
level  for  a  particular  family  size  is 
greater  than  the  corresponding  LLSIL 
figm«,  the  figure  is  indicated  in 


parentheses.  Table  5,  100  percent  of 
LLSIL,  is  used  to  determine  self- 
sufficiency  as  noted  at  20  CFR  663.230 
of  WIA  Regulations  and  WIA  section 
134(d){3)(A)(ii). 

Use  of  These  Data 

Governors  should  designate  the 
appropriate  LLSILs  for  use  within  the 
State  from  Tables  1  through  3.  Tables  4 
and  5  may  be  used  with  any  of  the 
levels  designated.  The  Governor's 
designation  may  be  provided  by 
disseminating  information  on 
Metropolitan  Statistical  Areas  (MSAs) 
and  metropolitan  and  nomnetropolitan 
areas  within  the  State,  or  it  may  involve 
further  calculations.  For  example,  the 
State  of  New  Jersey  may  have  four  or 
more  LLSIL  figures:  Metropolitan, 
nonmetropolitan,  for  portions  of  the 
States  in  the  New  York  City  MSA,  and 
for  those  in  the  Philadelphia  MSA.  If  a 
workforce  investment  area  includes 
areas  that  would  be  covered  by  more 
than  on  figure,  the  Governor  may 
determine  which  is  to  be  used.  Under  20 
CFR  661.220,  a  State's  policies  and 
measures  for  the  workforce  investment 
system  shall  be  accepted  by  the 
Secretary  to  the  extent  that  they  are 


consistent  with  the  WIA  and  the  WIA 
regulations. 

Disclaimer  on  Statistical  Uses 

It  should  be  noted  that  the  publication 
of  these  figures  is  only  for  the  purpose 
of  meeting  the  requirements  specified 
by  WIA  as  defined  in  the  law  and 
regulations.  BLS  has  not  revised  the 
lower  living  family  budget  since  1981, 
and  has  no  plans  to  do  so.  The  four- 
person  urban  family  budget  estimates 
series  has  been  terminated.  The  CPI-U 
adjustments  used  to  update  the  LLSIL 
for  this  publication  are  not  precisely 
comparable,  most  notably  because 
certain  tax  items  were  included  in  the 
1981  LLSIL,  but  are  not  in  the  CPI-U. 
Thus,  these  figures  should  not  be  used 
for  any  statistical  pm-poses,  and  are 
valid  only  for  those  purposed  under  the 
WIA  as  defined  in  the  law  and 
regulations. 

Signed  at  Washington,  DC,  this  2nd  day  of 
April  2002. 

Lorenzo  D.  Harrison,  . 

Administrator,  Office  of  Youth  Services, 
Attachments. 
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Table  1 :  Lower  Living  Standard  Income  Level 
(for  a  family  of  four  persons)  by  Region^ 


2002  Adjusted 

70  percent 

Region^ 

LLSIL 

LLSIL 

Northeast 

Metro 

$30,850 

$21,600 

Non-Metro^ 

$30,350 

$21,250 

Midwest 

Metro 

$28,640 

$20,050 

Non-Metro 

$26,870 

$18,810 

South 

Metro 

$26,900 

$18,830 

Non-Metro 

$25,380 

$17,770 

Wtot 

Metro 

$30,990 

$21,700 

Non-Metro* 

$29,980 

$20,990 

^For  ease  of  use,  these  figures  have  been  rounded  to  the  next  highest  ten  dollars. 

^Metropolitan  area  measures  were  calculated  fronr)  the  weighted  average  CPI-Us  for  city 

size  classes  A  and  B/C.  Non-nnetropolitan  area  nneasures  were  calculated  from  the  CPI-Us 

for  city  size  dass  D. 

'Nonmetropditanarea  percent  changes  for  the  Northeast  region  are  no  longer  available.  The 

Non-metropoWan  percent  change  was  calculated  using  the  U.S.  average  CPI-U  for  city  size  Class 

D. 

<Non-metropolitan  area  percent  changes  for  the  Wtest  region  are  unpublished  data. 

Table  2:  Lower  Living  Standard  Income  Level  (for  a  famrly 
of  four  persons)  -  Alaska,  Hawaii  and  Guam^ 


2002  Adjusted 

70  percent 

Region 

LLSIL 

LLSIL 

Alaska 

Metro 

$37,990 

$26,590 

Non-Metro2 

$37,630 

$26,340 

Hawaii,  Guam 

Metro 

$38,970 

$27,280 

NonMetro^ 

$40,180 

$28,130 

^Rounded  to  next  highest  ten  dollars. 

2Non-Metropolitan  percent  changes  for  Alaska.  Hawaii  and  Guam  were  calculated  from  the 
CPI-Us  for  city  size  Class  0  in  the  Western  Region. 
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Table  3:  Lower  Living  Standard  Income  Level 
(for  a  family  of  four  persons)  23  MSAs'' 


Metropolitan  Statistical  Areas  (MSAs) 

Anchorage.  AK 

Atlanta,  GA 

Boston-Brockton-Nashua.  MA/NH/ME/CT 

Chicago-Gary-Kenosha.  IL/IN/WI 

Cincinnati-Hamilton.  OH/KY/IN 

Cleveland-Akron.  OH 

Dallas-Ft  Worth.  TX 

Denver-Boulder-Greeley,  CO 

Detroit-/^n  Art)or-Flint.  Ml 

Honolulu.  HI 

Houston-Galveston-Brazoria,  TX 

Kansas  City.  MO/KS 

Los  Angeles-Riverside-Orange  County,  CA 

Milwaukee-Racine,  Wl  _ 

Minneapolis-SL  Paul,  MNAM 

New  York-Northern  NJ-Long  Island,  NY/NJ/CT/PA 

Philadelphia-Wilmington-Atlantic  City.  PA/NJ/DE/MD 

Pittsburgh,  PA 

St  Louis.  MO/IL 

San  Oiego,  CA 

San  Frandsco-Oakland-San  Jose,  CA 

Seattle-Tacoma-Bremerton.  WA 

Washington-Baltimore,  DC/MtWA/WV* 


2002 

Adjusted 

70  percent 

LLSn. 

LLSIL 

$37,990 

$26,590 

$27,500 

$1 9.25a 

$34,000 

$23,800 

$30,090 

$21,060 

$28,820 

$20,170 

$29,910 

$20,940 

$26,610 

$18,630 

$31,070 

$21,750 

$28,070 

$19,650 

$38,970 

$27,280 

$25,150 

$17,610 

$28,150 

$19,710 

$31,330 

$21,930 

$28,690 

$20,080 

$29,160 

$20,410 

$32,300 

$22,610 

$30,050 

$21,030 

$28,940 

$20,260 

$27,150 

$19,010 

$33,510 

$23,460 

$33,990 

$23,790 

$34,300 

$24,010 

$32,790 

$22,960 

^Rounded  to  next  highest  ten  dollars. 

2  Baltimore  and  Washington  are  now  cateulated  as  a  single 
metropolitan  statistk:al  area. 
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Table  4  -  Seventy  Percent  of  Updated  2002  Lower  Living 
Standard  Income  Level  (LLSIL),  by  Family  Size 

To  use  the  seventy  percent  LLSIL  value,  where  It  is  stipulated  for  W1A  programs,  individuals  must  begin  by  locating  the 
rl^Sror  metropoWan  area  where  they  reside.  These  are  listed  in  Tables  1.  2  and  3.  Individuals  must  locate  their  region  or 
metropolitan  statistical  area  and  then  find  the  seventy  percent  LLSIL  amount  for  that  location.  The  seventy  f^rcent  LLSIL 
fiqureTare  listed  in  the  last  column  to  the  nght  on  each  of  the  three  tables.  These  figures  apply  to  a  family  of  four  Larger 
and  smaller  family  eligibility  is  based  on  a  percentage  of  the  family  of  four.  To  determine  eligibility  for  other  size  families 
consult  the  table  below. 

To  use  Table  4  locate  the  seventy  percent  LLSIL  value  that  applies  to  the  individuars  region  or  metropolitan  area  from 
Tables  1  2  or  3   Find  the  same  number  in  the  "family  of  four-  column  of  Table  4.  Move  left  or  right  across  that  row  to  the 
size  that'corresponds  to  the  individual's  family  unit  That  figure  is  the  nraximum  household  income  the  individual  is  pemirtted 
in  order  to  qualify  as  economically  disadvantaged  under  WIA. 

Where  the  HHS  poverty  leveJ  for  a  particular  family  size  is  greater  than  the  corresponding  LLSIL  figure,  the  LLSIL  figure  is 
indicated  in  parenttieses.  Individuals  from  these  size  families  may  consult  the  2002  HHS  poverty  guidelines  found  in  the 
FederalRegister,Vol.67,  No.  31.  Febmary  14.  2002,  pp.  6931-6933  (on  the  Internet  at  -   ^    .^ 

http  //aspelhs.gov/poverty/02poverty.htm)  to  find  the  higher  eligibility  standard.  Individuals  from  Alaska  and  Hawaii  should 
consult  the  HHS  guidelines  for  the  generally  higher  poverty  levels  that  apply  m  their  states. 


Family 
of  One 

($6,330) 

($6,390) 

($6,710) 

($6,780) 

($6,780) 

($6,850) 

($6,930) 

($7,080) 

($7,100) 

($7,220) 

($7,230) 

($7,270) 

($7,300) 

($7,350) 

($7,540) 

($7,560) 

($7,580) 

($7,590) 

($7,650) 

($7,780) 

($7,820) 

($7,830) 

($7,900) 

($8,140) 

($8,270) 

($a,450) 

($8,570) 

($8,570) 

($8,650) 

$9,490 

$9,580 

$9,830 

$10,130 


Family 
of  Two 

($10,380) 

($10,480) 

($11,000) 

($11,100) 

($11,110) 

($11,220) 

($11,360) 

($11,600) 

($11,630) 

($11,830) 

($11,850) 

($11,910) 

$11,960 

$12,050 

$12,360 

$12,390 

$12,410 

$12,430 

$12,540 

$12,750 

$12,810 

$12,840 

$12,940 

$13,340 

$13,550 

$13,850 

$14,040 

$14,050 

$14,170 

$15,550 

$15,690 

$16,100 

$16,600 


Family 
of  Three 

($14,260) 
($14,390) 
$15,100 
$15,240 
$15,260 
$15,400 
$15,600 
$15,920 
$15,970 
$16,250 
$16,270 
$16,340 
$16,420 
$16,540 
$16,970 
$17,010 
$17,040 
$17,060 
$17,220 
$17,500 
$17,580 
$17,620 
$17,770 
$18,320 
$18,600 
$19,010 
$19,270 
$19,280 
$19,450 
$21,340 
$21,540 
$22,100 
$22,790 


Family 
of  Four 

($17,610) 
($17,770) 
$18,630 
$18,810 
$18,830 
$19,010 
$19,250 
$19,650 
$19,710 
$20,050 
$20,080 
$20,170 
$20,260 
$20,410 
$20,940 
$20,990 
$21,030 
$21,060 
$21,250 
$21,600 
$21,700 
$21,750 
$21,930 
$22,610 
$22,960 
$23,460 
$23,790 
$23,800 
$24,010 
$26,340 
$26,590 
$27,280 
$28.130 


Family 
of  Five 

($20,770) 
($20,960) 
$21,990 
$22,200 
$22,220 
$22,440 
$22,720 
$23,190 
$23,260 
$23,660 
$23,700 
$23,810 
$23,910 
$24,090 
$24,710 
$24,770 
$24,820 
$24,860 
$25,080 
$25,490 
$25,610 
$25,670 
$25,880 
$26,680 
$27,100 
$27,690 
$28,080 
$28,090 
$28,340 
$31,090 
$31,380 
$32,200 
$33,200 


Family 
ofSbt 

$24,300 

$24,520 

$25,710 

$25,960 

$25,990 

$26,240 

$26,570 

$27,120 

$27,200 

$27,670 

$27,720 

$27,840 

$27,960 

$28,170 

$28,900 

$28,970 

$29,030 

$29,070 

$29,330 

$29,810 

$29,950 

$30,020 

$30,270 

$31,210 

$31,690 

$32,380 

$32,840 

$32,850 

$33,140 

$36,350 

$36,700 

$37,650 

$38,820 
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Table  5  -  Updated  2002  LLSIL  (100%),  By  Family  Size 


To  use  the  LLSIL  to  detennine  the  minimum  level  for  establishing  self-Sufficiency  criteria  at  the  state  or  local 
level,  begin  by  locating  the  metropolitan  area  or  region  from  Table  1, 2  or  3.  The  individual  must  locate  their 
region  or  metoxjpolitan  statistical  area  and  then  find  the  2002  Adjusted  LLSIL  amount  lor  that  location.  These 
figures  apply  to  a  family  of  four.  Locate  the  corresponding  number  in  the  family  of  four  column  below.  Move  left 
or  right  across  that  row  to  the  size  ttiat  corresponds  to  the  individuars  family  unit.  That  figure  is  the  minimum 
figure  States  must  set  for  determining  whettier  employment  leads  to  self-sufficiency  under  WIA  programs. 


Family 
of  One 

$9,060 

$9,140 

$9,580 

$9,680 

$9,690 

$9,780 

$9,900 

$10,110 

$10,140 

$10,320 

$10,330 

$10,380 

$10,420 

$10,500 

$10,770 

SI  0,800 

$10,820 

$10,840 

$10,930 

$11,110 

$11,160 

$11,190 

$11,280 

$11,630 

$11,810 

$12,070 

$12,240 

$12,240 

$12,350 

$13,550 

$13,680 

$14,030 

$14,470 


Family 
of  Two 

$14,840 
$14,980 
$15,700 
$15,860 
$15,880 
$16,020 
$16,230 
$16,570 
$16,610 
$16,900 
$16,930 
$17,010 
$17,080 
$17,210 
$17,650 
$17,690 
$17,730 
$17,760 
$17,910 
$18,210 
$18,290 
$18,340 
$18,490 
$19,060 
$19,350 
$19,780 
$20,060 
$20,060 
$20,240 
$22,210 
$22,420 
$23,000 
$23,710 


Family 
of  Three 

$20,380 
$20,560 
$21,560 
$21,770 
$21,790 
$22,000 
$22,280 
$22,740 
$22,810 
$23,200 
$23,240 
$23,350 
$23,450 
$23,620 
$24,230 
$24,290 
$24,350 
$24,380 
$24,590 
$24,990 
$25,110 
$25,170 
$25,380 
$26,170 
$26,560 
$27,150 
$27,540 
$27,540 
$27,790 
$30,490 
$30,780 
$31,570 
$32,550 


Family 
of  Four 

$25,150 
$25,380 
$26,610 
$26,870 
$26,900 
$27,150 
$27,500 
$28,070 
$28,150 
$28,640 
$28,690 
$28,820 
$28,940 
$29,160 
$29,910 
$29,980 
$30,050 
$30,090 
$30,350 
$30,850 
$30,990 
$31,070 
$31,330 
$32,300 
$32,790 
$33,510 
$33,990 
$34,000 
$34,300 
$37;630 
$37,990 
$38,970 
$40,180 


Family 

Family 

of  Five 

of  Six 

$29,680 

$34,710 

$29,950 

$35,030 

$31,400 

$36,730 

$31,710 

$37,090 

$31,750 

$37,130 

$32,040 

$37,470 

$32,450 

$37,950 

$33,130 

$38,740 

$33,220 

$38,850 

$33,800 

$39,530 

$33,860 

$39,600 

$34,010 

$39,780 

$34,150 

$39,940 

$34,410 

$40,250 

$35,300 

$41,280 

$35,380 

$41,380 

$35,460 

$41,470 

$35,510 

$41,530 

$35,820 

$41,890 

$36,410 

$42,580 

$38,570 

$42,770 

$36,670 

$42,880 

$36,970 

$43,240 

$38,120 

$44,580 

$38,700 

$45,260 

$39,550 

$46,250 

$40,110 

$46,910 

$40,120 

$46,920 

$40,480 

$47,340 

$44,410. 

$51,930 

$44,830 

$52,430 

$45,990 

$53,780 

$47,420 

$55,450 

[FR  Doc.  02-8383  Filed  4-5-02;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  8,  2002 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Spiny  dogfish;  published 
3-22-02 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  the  uniformed 
sewices  (CHAMPUS): 
TRICARE  program- 
Prime  Remote  program 
for  active  duty  family 
members;  published  2- 
6-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  4-8-02 

Wyoming;  published  2-6-02 

Superfund  program: 

National  oil  and  hazardous 

substances  contingency 

plan — 

National  priorities  list 
update;  published  2-5- 
02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Wireless  telecommunications 
services — 

698-746  MHz  spectrum 
band  (television 
channels  52-59); 
reallocation  and  service 
rules;  published  2-6-02 
Radio  broadcasting: 
Worid  Radiocommunication 
Conferences;  frequency 
bands  below  28000  klHz; 
clarification;  published  4-8- 
02 

Radio  stations;  table  of 
assignments: 
Texas;  published  3-5-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Airbus;  published  3-22-02 
General  Electric  Co.; 
published  3-4-02 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 
Fees: 
Licensing  and  related 
services — 

2002  update;  putHished  3- 
7-02 
TREASURY  DEPARTMENT 
Customs  Service 
Drawt>ack;  packaging  material 
and  finished  petroleum 
derivatives;  published  4-8-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlteting 
Service 

Avocados  grown  in — 
Florida;  comments  due  by 
4-15-02;  published  3-15- 
02  [FR  02-06139] 
Milk  mari<eting  orders: 
Upper  Midwest;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03634] 
Prunes  (dried)  produced  in — 
California;  comments  due  by 
4-15-02;  published  3-15- 
02  [FR  02-06144] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Fruits  and  vegetalsles, 
imported;  irradiation 
phytosanitary  treatment; 
comments  due  by  4-15^2; 
published  3-15-02  [FR  02- 
06267] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestk;: 

California  and  Oregon; 
phytophthora  ramorum; 
public  hearings;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03721] 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Noninsured  Crop  Disaster 
Assistance  Program; 
comments  due  by  4-18- 
02;  published  3-19-02  [FR 
02-06212] 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Pizza  identity  standards; 
elimination;  comments  due 


by  4-15-02;  published  3-14- 
02  [FR  02-06125] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation^ 
Fishing  activities 
restrictions;  comments 
due  by  4-15-02; 
published  3-29-02  (FR 
02-07708] 
'Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions 
Domestic  fisheries; 
exempted  fishing  permit 
applk^ations;  comments 
due  by  4-17-02; 
published  4-2-02  [FR 
02-07931] 
Northeastern  United  States 
fisheries — 

Monkfish;  comments  due 
by  4-19-02;  published 
4-4-02  [FR  02-08076] 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Federal  Hazardous 
Substances  Act: 
Certain  model  rocket 
propellant  devk:es;  use 
with  lightweight  surface 
vehicles;  comments  due 
by  4-15-02;  published  1- 
30-02  [FR  02-02059] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Electronic  listing  of  vehicles 
available  for  use  by  more 
than  one  agency; 
comments  due  by  4-16- 
02;  published  2-15-02  [FR 
02-03786] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Administrative  changes  and 
technical  amendments; 
comments  due  by  4-15- 
02;  published  3-14-02  [FR 
02-05743] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Interstate  ozone  transport 

reduction — 

Nitrogen  oxides;  Section 
126  petitions  regarding 
sources;  and  Title  V 
operating  permit 
programs,  applicable 
requirement  definition; 
comments  due  by  4-15- 
02;  published  2-22-02 
[FR  02-03918] 

Nitrogen  oxkjes;  State 
implementation  plan 


call,  technical 
amendments,  and 
Section  126  mles; 
response  to  court 
decisions;  comments 
due  by  4-15-02; 
published  2-22-02  [FR 
02-03917] 
State, operating  permits 
\     programs — 

Connecticut;  comments 
due  by  4-15-02; 
published  3-15-02  [FR 
02-06273] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
4-15-02;  published  3-15- 
02  [FR  02-06271] 
Texas;  comments  due  by  4- 
19-02;  published  3-20-02 
[FR  02-06721] 
Hazardous  waste  program 
authorizations: 

Michigan;  comments  due  by 
4-15-02;  published  2-28- 
02  [FR  02-04788] 
Hazardous  waste: 
Resource  Conservation  and 
Recovery  Act  Burden 
Reduction  Initiative; 
comments  due  by  4-17- 
02;  published  1-17-02  [FR 
02-00191] 
Radiatk)n  protection  programs: 
Idaho  National  Engineering 
and  Environmental 
Laboratory— 
/         Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability; 
comments  due  by  4-19- 
02;  published  3-20-02 
[FR  02-06844] 

Toxic  substances: 
Significant  new  uses — 
Neodecaneperoxok:  acid, 
etc.;  comments  due  by 
4-19-02;  published  3-20- 
02  [FR  02-06724] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
lntematk>nal  call-back 
service,  uncompleted  call 
signaling  configuration; 
other  nations'  prohibitwns 
enforcement;  comments 
due  by  4-15-02;  published 
3-8-02  [FR  02-05381] 
Satellite  sennces— 
Satellite  earth  stations  use 
on  t)oard  vessels  in 
bands  shared  with 
terrestrial  fixed  servk:e; 
procedures;  comments 


«j_j I 
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due  by  4-19-02; 
published  3-22-02  (FR 
02-06917] 
Radio  and  television 
broadcasting: 
Broadcast  and  cable  EEO 
rules  and  policies: 
revision;  comments  due 
by  4-15-02;  published  3-8- 
02  [FR  02-05380] 
Noncommercial  educational 
broadcast  stations 
applicants;  comparative 
standards  reexamination; 
commehts  due  by  4-15- 
02;  published  3-5-02  [FR 
02-05165] 

FEDERAL  TRADE 
COMMISSION 

Telemarketing  sales  rule; 
comments  due  by  4-15-02; 
published  4-3-02  [FR  02- 
08016] 
Textile  Fiber  Products 
Identification  Act: 
Elasterell-p;  new  generic 

fiber  name  and  definition; 

comments  due  by  4-19- 

02;  published  2-15-02  [FR 

02-03195] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Electronic  listing  of  vehicles 

available  for  use  by  more 

than  one  agency; 

comments  due  by  4-16- 

02;  published  2-15-02  [FR 

02-03786] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  dnjgs,  feeds,  and 
related  products: 
No  residue;  definition 
revision;  comments  due 
by  4-17-02;  published  1- 
17-02  [FR  02-01170] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Human  drugs: 
Prescription  drug  mari<eting; 
effective  date  delay; 
comments  due  by  4-15- 
02;  published  2-13-02  [FR 
02-03282] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devices: 
Cutaneous  cartx)n  dioxide 
and  cutaneous  oxygen 
monitors;  reclassification 
into  dass  II  special 
controls;  comments  due 
by  4-15-02;  published  2- 
12-02  [FR  02-03281] 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Tribal  SeH-Govemance 
Amendments  of  2000; 
implementation: 

Indian  Health  Service;  tribal 
self -governance; 
comments  due  by  4-15- 
02;  published  2-14-02  [FR 
02-03248] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Roswell  springsnail.  etc.; 
comments  due  by  4-15- 
02;  published  2-12-02 
[FR  02-03140] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Electronic  listing  of  vehicles 

available  tor  use  by  more 

than  one  agency. 

comments  due  by  4-16- 

02;  published  2-15-02  [FR 

02-03786] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 
Leyse,  Robert  H.;  comments 
due  by  4-15-02;  published 
1-29-02  [FR  02-02075] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
iKensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  4-15-02;  published  3- 
15-02  [FR  02-06228] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  4-15-02;  published  3- 
15-02  [FR  02-06227] 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Recruitment  and  selection 
through  competitive 
examinatkxi;  comnf>ents 
due  by  4-16-02;  published 
2-15-02  [FR  02-03621] 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Administratively 
uncontrollabte  overtime 


pay;  comments  due  by  4- 
15-02;  published  2-13-02 
[FR  02-03410] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule: 
waivers — 

Plain  unmounted  bearings 
and  mounted  bearings; 
comments  due  by  4-15- 
02;  published  4-4-02 
[FR  02-07958] 
Travel  agencies;  comments 
due  by  4-15-02;  published 
3-15-02  [FR  02-06195] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  standards  and 
disaster  k>an  program: 
Travel  agencies;  economic 
injury  disaster  loan   ~ 
program;  comments  due 
by  4-15-02;  published  3- 
15-02  [FR  02-06194] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 

Missouri;  comments  due  by 
4-16-02;  published  2-1.5- 
02  [FR  02-03693] 
Ports  and  waterways  safety: 

New  London,  CT;  safety 
zone;  comments  due  by 
4-19-02;  published  3-20- 
02  [FR  02-06765] 

Oahu.  Maui,  Hawaii,  and 
Kauai,  HI;  anchorages 
and  security  zones; 
comments  due  by  4-15- 
02;  published  3-20-02  [FR 
02-06733] 

Ohio  River,  Shippingport. 
PA;  security  zone; 
comments  due  by  4-17- 
02;  published  3-18-02  [FR 
02-06364] 

Pilgrim  Nuclear  Power  Plant, 
Plymouth,  MA;  safety  and 
security  zone;  comments 
due  by  4-15-02;  published 
1-29-02  [FR  02-02209] 

TRANSPORTATION 
DEPARTMENT 

Air  travel;  nondiscrimination  on 
basis  of  disabiHty: 
Disability-related  complaints; 

reporting  requirements; 

comments  due  by  4-15- 

02;  published  2-14-02  [FR 

02-03216] 

TRANSPORTATKMI 
DEPARTMENT 

FMtoral  Aviation 
Administration 

Airworthiness  directives: 
Bombardier;  comments  due 
by  4-19-02;  published  3- 
20-02  [FR  02-06630] 


Eurocopter  France; 
comments  due  by  4-15- 
02;  published  2-14-02  [FR 
02-03580] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Eurocopter  France; 
comments  due  by  4-19- 
02;  published  3-20-02  [FR 
02-06627] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworfhiness  directives: 
Pratt  &  Whitney;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03669] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Rolls-Royce  pte;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03162] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  standards: 
Special  conditions — 
Airbus  Industrie  Model 
A340-500/-600 
airplanes;  comments 
due  by  4-19-02; 
published  3-20-02  [FR 
02-05876] 
Dassault  Aviatton  Fan  Jet 
Fateon  Series  C,  D,  E, 
and  F,  and  Mystere- 
Fateon  20-05,  20-D5. 
20-E5,  and  20-F5 
airplanes;  comments 
due  by  4-17-02; 
published  3-18-02  [FR 
02-06365] 
Liberty  Aerospace  Model 
XL-2  airplane; 
comments  due  by  4-15- 
02;  published  3-14-02 
[FR  02-06131] 
TRANSPORTATION 
DEPARTMENT 
Federal  Higliway 
Administration 
Engineering  etnd  traffic 

operatkxis: 
.  Uniform  Traffic  Control 
Devk:es  Manual — 
Accessible  pedestrian 
signals;  comments  due 
by  4-16-02;  published 
2-15-02  [FR  02-03619] 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  standards: 
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Mexican  motor  carriers — 

Application  form  to 
operate  beyond  U.S. 
municipalities  arKl 
commercial  zones  on 
U.S.-Mexico  border; 
comments  due  by  4-18- 
02;  published  3-19-02 
[FR  02-05891] 

Safety  monitoring  system 
and  compliance  initiative 
for  carriers  operating  in 
U.S.;  comments  due  by 
4-18-02;  published  3-19- 
02  [FR  02-05892] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes  and  procedure 
and  administration: 
Foreign  individuals  claiming 
reduced  withholding  rates 
under  income  tax  treaty 
and  receiving  unexpected 
payment;  taxpayer 
identification  number 
requirements 
Cross-reference; 
comments  due  by  4-17- 
02;  published  1-17-02 
•       [FR  02-01126] 
Income  taxes: 


Catch-up  contributions  for 
individuals  age  50  or  over 
Hearing  date  change  and 
extension  of  comment 
period;  comments  due 
by  4-15-02;  published 
2-20-02  [FR  02-04093] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  t)ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Servrce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 


available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.  access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1499/P.L.  107-157 

District  of  Columbia  College 
Access  Improvement  Act  of 
2002  (Apr.  4,  2002;  116  Stat. 
118) 

H.R.  2739/P.L  107-158 
To  amend  Public  Law  107-10 
to  authorize  a  United  States 
plan  to  endorse  and  obtain 
obsen^er  status  for  Taiwan  at 
the  annual  summit  of  the 
Worid  Health  Assembly  in 
May  2002  in  Geneva, 
Switzerland,  and  for  other 
purposes.  (Apr.  4,  2002;  116 
Stat.  121) 

H.R.  398S/P.L.  107-159 
To  amend  the  Act  entitled  "An 
Act  to  autfrarize  the  leasing  of 
restricted  Indian  lands  for 
public,  religious,  educational, 
recreational,  residential, 
business,  and  other  purposes 
requiring  the  gr^nt  of  long- 
term  leases",  approved  August 
9,  1955,  to  provide  for  binding 


art)itration  clauses  in  leases 
and  contracts  related  to 
reservation  lands  of  the  Gila 
River  Indian  Community.  (Apr. 
4,  2002;  116  Stat.  122) 
Last  List  April  3,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notifk:ation  sen/ice  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserveiistsarv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-nnail  notification  of  new 
laws.  Tfie  text  of  laws  is  not 
availal}le  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


TWe 


Stock  Number 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  {*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whrch  Is  now  available  for  sale  at  the  Government  Printing 

Offk». 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Sennce  at  http.//www.access.gpo.gov/nara/cfr/ 

index  html.  For  informatkin  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$11 95.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P  O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  nrroney  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  tiiDe.  or  FAX  your 

charge  orders  to  (202)  512-2250. 

THie  Stock  Number 


1,  2  (2  Reserved) (869-048-00001-1) .. 

3  (1997  CompHotion 
and  Ports  100  and 
101)  (869-044-00002-4) .. 

4  (869-048-0000>«)  .. 

5  Parts: 

1-699       (869-048-00004-6) 57.00 

70O-1 199 (869-048-00005^) 47.00 

1200-€nd,  6(6 

Reserved) (869-048-00006-2) 58.00 

7  Parts: 

1-26  (869-048-00001-1) 41.00 

27-52  (869-O48-00008-9) 47.00 

53-209 (869-048-00009-7) 36.00 

210-299  (869-048-00010-1) 59.00 

300-399 (869K)4W)001 1-9) 42.00 

400-699 (869-048-00012-7) 57.00 

700-899 (869-O48-00013-5) 54.00 

•900-999  (869-048-00014-3) 58.00 

1000-1199  .'. (869-048-00015-1) 25.00 

•1200-1599 (869-048-00016-0) 58.00 

1600-1899  (869-^)44-00017-2) 57.00 

1900-1939  (869-048-000 18-6) 29.00 

•1940-1949 (869^)48-00019-4) 53.00 

1950-1999  (869-048-00020-8) 47.00 

•2000-£nd  (869-04W)0021-6) 46.00 

8  (869-044-00022-9) 54.00 

9  Parts: 

1-199      (869-04&-00023-2) 58.00 

200-€nd  (869-044-00024-5) 53.00 

10  Parts: 

1-50      (869K)4W)0025-4) 58.00 

51-199 (869-044-00026-1) 52.00 

200-499 (869-048-00027-5) 44.00 

500-End  (869-048-00028-3) 58.M 

11  (869-048-00029-1) 34.00 

12  Parts: 

1-199  (869-048-00030-5) 30.00 

200-219 (869-048-00031-3) 36.M 

220-299 „ (869-048-00032-1) 58.00 

300-499 (869-048-00033-0) 45.00 

500-599 (869-048-00034-8) 42.00 

600-£nd  (869-048-00035-6) 61.00 

13 (869-048-00036-4) 47.00 


9.00       Jan.  1,2002 

36.00      'Jon.  1,2001 
9.00     'Jan.  1,2002 


Jon. 

1.2002 

Jon. 

1,2002 

Jan. 

1,2002 

Jan. 

1,2002 

Jan. 

1,2002 

Jan. 

1,2002 

Jon. 

1,2002 

Jan. 

1,2002 

Jon. 

1,2002 

Jon. 

1,2002 

Jon. 

1,2002 

Jon. 

1,2002 

Jan. 

1,2002 

Jon. 

1,2001 

Jon. 

1.2002 

Jon. 

1,2002 

Jan. 

1,2002 

Jon. 

1,2002 

Jon. 

1,2001 

Jan. 

1,2UU2 

Jon. 

1,2001 

Jon. 

1,2002 

Jon. 

1,2001 

Jon. 

1,2002 

Jon. 

1,2002 

Jan. 

1,2002 

Jon. 

1,2UU2 

Jon. 

1,2002 

Jon. 

1,2002 

Jon. 

1,2002 

Jan 

1.2002 

Jon 

1,2002 

Jon 

1,2002 

14  Parts: 

1-59            (869-048-00037-2) 60.00  Jon.  1.2002 

60-139     (869-048-00038-1).....  58.00  Jan.  1.  2002 

140-199       (869-048-00039-9) 29.00  Jan.  1,  2002 

•200-1199        (869-048-00040-2) 47.00  Jan.  1,  2002 

1200-End (869-048-00041-1) 41.00  Jan.  1,  2002 

15  Parts: 

0-299            (869-048-00042-9) 37.00  Jan.  1, 2002 

300-799                  (869-048-00043-7) 58.00  Jan.  1, 2002 

800-End  (869-048-00044-5) 40.00  Jon.  1,2002 

16  Parts: 

0-999           (869-O48-00045-3) 47.00  Jan.  1,2002 

•1000-End  (869-048-00046-1) 57.00  Jon.  1,  2002 

17  Parts: 

1-199             (869-044-00048-2) 45.W  Apr.  1, 200 

200-239       -. (869-044-00049-1) 51.00  Apr.  1,  200 

240-End  (869-044-00050-4) 55.00  Apr.  1,  200 

18  Parts: 

1-399      (869-044-00051-2) 56.00  Apr.  1,  200 

400-€nd  (869-044-00052-1) 23.00  Apr.  1,  200 

19  Parts: 

1-140          (869-O44-00053-9) 54.00  Apr.  1, 200 

141-199          (869-O44-O0054-7) 53.00  Ape.  1, 200 

200-€nd  (869-044-00055-5) 20.00  ^Apr.  1,  200 

20  Parts: 

1-399              (869-044-00056-3) 45.00  Apr.  1, 200 

400^199        (869-O44-00057-1) 57.00  Apr.  1,  200 

500-End  (869-044-00058-0) 57.00  Apr.  1,200 

21  Parts: 

1-99          (869-044-00059-8) 37.00  Apr.  1, 200 

100-169        (869-O44-0006O-1) 44.00  Apr.  1,200 

170-199        (869-O44-00061-0) 45.00  Apr.  1,  200 

200-299       (869-044-00062-8) 16.00  Apr.  1, 200 

300-499        (869-044-00063-6) 27.00  Apr.  1,  200 

500-599        (869-044-00064-4) 44.00  Apr.  1,200 

600-799        (869-044-00065-2) 15.00  Apr.  1,  200 

800-1299       (869^)44^)0066-1) 52.00  Apr.  1.200 

130O-£Dd (869-044-00067-9) 20.00  Apr.  1,  200 

22  Parts: 

1-299         (869-044-00068-7) 56.00  Apr.  1, 200 

300-£nd  (869-044-00069-5) 42.00  Apr.  1,  200 

23  (869-044-00070-9) 40.00  Apr.  1,  200 

24  Parts:  _               ,  

0-199           (869-044-00071-7) 53.00  Apr.  1, 200 

200-499      (869-044-00072-5) 45.00  Apr.  1,  200 

500-699        (869-044-00073-3) 27.00  Apr.  1,  200 

700-1699'    (869-044-00074-1) 55.00  Apr.  1,  200 

1700-€nd (869-044-00075-0) 28.W  Apr.  I,  200 

25  (869-044-00076-8) 57.00  Apr.  1,  200 

26  Parts: 

§§  1  0-1-1.60  (869-044-00077-6) 43.00  Apr.  1,  200 

§§  1  61-1.169 (869-044-00078-4) 57.00  Apr.  1,  200 

§§  1  170-1.300 (869-044-00079-2) 52.00  Apr.  1,  200 

§§1.301-1.400 (869-O44-00080-6) 41.W  Apr.  1,  200 

§§1401-1.440 (869-044-00081-4) 58.M  Apr.  1,  200 

§§1441-1.500  (869-044-00082-2)  45.00  Apr.  1,  200 

§§  1  501-1.640 (869-044-00083-1) 44.00  Apr.  1,  200 

§§  1  641-1.850 (869-044-00084-9) 53.00  Apr.  1,  200 

§§  1  851-1.907 (869-044-00085-7) 54.00  Apr.  1,  200 

§§1  908-1.1000  (869-044-00086-5) 53.00  Apr.  1,  200 

§§1.1001-1.1400  (869-044-00087-3) 55.W  Apr.  1,  200 

§§11401-End  (869^)44-00088-1) 58.00  Apr.  1,200 

2-29            (869-044-00089-0) 5400  Apr.  1,200 

30-39    (869^)44-00090-3) 37.00  Apr.  1,200 

40-49    (86W)44-00091-1) 25.00  Apr.  1,  200 

50-299     (869-044-00092-0) 23.00  Apr.  1,  200 

300-499  (869-044-00093-8) 54.00  Apr.  1,  200 

500-599 (869-O44-00094-6) 12.00  » Apr.  1,  200 

600-End  (869-O44-0009&-4) 15.00  Apr.  1,200 


27  Parts: 

1-199  


(869-044-00096-2) 57.00        Apr.  1,  2001 
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stock  Number  Price 

(869-044-00097-1) 26.00 


Title 
200-End 

28  Parts: 

0-42  :..  (869-O44-00098-9) 55.00 

43-end  (869-044-00099-7)  50.00 

29  Parts: 

0-99  (869-044-O010O-4) 45.00 

100-499 (869-044-00101-2) 14.00 

500-899 (869-044-00102-1) 47.00 

900-1899  (869-044-00103-9) 33.00 

1900-1910  (§§1900  to 

1910.999)  (869-044-00104-7) 55.00 

1910  (§§1910.1000  to 

end)  (869-044-00105-5) 42.00 

191 1-1925  (869-044-00106-3) 20.00 

1926 (869-044-00107-1) 45.00 

1927-End (869-044-00 108-0) 55.00 

30  Parts: 

1-199  (869-044-00109-8) 52.00 

200-699 (869-044-001 10-1) 45.00 

700-£nd  (869-044-00111-7) 53.00 

31  Parts: 

0-199  (869-044-00112-8) 32.00 

200-End  (869-044-00113-6) 56.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vd.  II 19.00 

1-39,  Vol.  Ill 18.00 


Revision  Date 

Apr.  1.  2001 

July  1,2001 
July  1,  2001 

July  1,  2001 
*July  1,-2001 
*July  1,  2001 

July  1,  2001 

July  1,  2001 


Tttle 


Stock  Numlter 


July  1 

6July  1 

July  1 


2001 
2001 
2001 


1-190  (869-044-00114-4) 

191-399 (869-044-00115-2) 

400-629 (869-C44-<)0 116-8) 

630-699 (869-044-00117-9) 

700-799 (869-044-00118-7) 

800-End  (869-044-00119-5) 

33  Parts: 

1-124  (869-044-00120-9) 

125-199 (869-044-00121-7) 

200-End  (869-044-00 122-5) 


51.00 
57.00 
35.00 
34.00 
42.00 
44.00 

45.00 
55.00 
45.00 


34  Parts: 

1-299  ....'. (869-044-00123-3) 43.00 

300-399 (869-044-00124-1) 40.00 

400-End (869-044-00 125-0) 56.00 

35  (869-044-00126-8) 10.00 

36  Parts 

1-199  (869-044-00 127-6)  .. 

200-299 (869-044-00128-4)  .. 

300-End  .: (869-044-00129-2)  .. 


34.00 
33.00 
55:00 


37 


38  Parts: 

0-17  (869-044-00 13 1-4) 

18-£nd  (869-044-00132-2) 


53.00 
55.00 


July  1.2001 

July  1.  2001 
July  1,  2001 
July  1,  2001 

July  1,2001 
July  1,2001 

2  July  1.  1984 

2  July  1,  1984 

2  July  1,  1984 

<^July  1,2001 

July  1,  2001 

*July  1,  2001 

July  1.2001 

July  1.  2001 

July  1.  2001 

July  1.2001 
July  1.2001 
July  1.  2001 

July  1.2001 
July  1.  2001 
July  1.2001 

'July  1.2001 

July  1,  2001 
July  1.  2001 
July  1.  2001 


(869-044-00130-6) 45.00        July  1.  2001 


July  1.  2001 
July  1.  2001 


(869-044-00133-1) 37.00        July  1,  2001 


39  

40  Parts:  * 

1-49  .". (869-044-00134-9) 54.00  July  1.  2001 

50-51   (869-044-00135-7) 38.00  July  1.  2001 

52  (5201-52.1018) (869-044-00136-5) 50.00  July  1.  2001 

52  (52.1019-End)  (869-044-00137-3) 55.00  July  1.  2001 

5J-59  (869-044-00138-1) 28.00  July  1.  2001 

60(60.1-End)  (869-044-00139-0) 53.00  July  1.2001 

60  (Apps)  (869-044-00140-3) 51.00  July  1.  2001 

61-62  (869-044-00141-1) 35.00  July  1.  2001 

63(63.1-63.599)  (869-044-00142-0) 53.00  July  1.  2001 

63  (63.600-63.1199)  (869-044-00 143-8) 44.00  July  1.  2001 

63  (63.1200-End)  (869-044-00144-6) 56.00  July  1,  2001 

64-71  (869-044-00145-4) 26.00  July  1.  2001 

72-80  (869-044-00146-2) 55.00  July  1,  2001 

81-85  (869-044-00147-1) 45.00  July  1.  2001 

86  (86.1-86.599-99)  (869-044-00 148-9)  ......  52.00  July  1,  2001 

86  (86.600-1-End)  (869-044-00149-7) 45.00  July  1,  2001 

87-99  (869-044-00150-1) 54.00  July  1,  2001 


100-135 (869-044-00151-9)  . 

136-149 (869-044-00152-7)  . 

150-189 (869-044-00 153-5)  . 

190-259 (869-044-00154-3)  . 

260-265 (869-044-00155-1)  . 

266-299 (869-044-001 56-0)  . 

300-399 (869-044-00157-8)  . 

400-424 (869-044-00158-6)  . 

425-699 (869-044-00159-4)  . 

700-789 (869-044-00160-8)  . 

790-End  (869-044-00161-6)  . 

41  Chapters: 

1.1-1  to  1-10 

1,1-11  to  Appendix,  2  (2  Reserved) 

3-6 ; 

7  

8 

9 

10-17 ; 

18.  Vol.  I,  Ports  1-5  

18,  Vol.  II.  Ports  6-19 

18,  Vol.  Ill,  Parts  20-52 

19-100  

1-100  (869-044-00162-4)  . 

101  (869-044-00163-2)  . 

102-200 (869-044-00164-1)  . 

201-End  (869-044-00165-9) 

42  Parts: 

1-399  .^ (869-044-00166-7) 

400-429 (869-044-00167-5)  , 

430-End (869-044-00168-3) 

43  Parts: 

1-999  (869-044-00169-1) 

lOOO-end  (869-044-00170-5) 

44 (869-044-00171-3) 

45  Parts: 

1-199  ....". (869-044-00172-1) 

200-499 (869-044-00173-0) 

500-1199 (869-044-00174-8) 

1200-End (869-044-00175-6) 

46  Parts: 

1-40  (869-044-00176-4) 

41-69  (869-044-00177-2) 

70-89  (869-044-00178-1) 

90-139 (869-044-00179-9) 

140-155 (869-044-00180-2) 

156-165 (869-044-00181-1) 

166-199 (869-044-00182-9) 

200-499 (869-044-00183-7) 

500-End (869-044-00184-5) 

47  Parts: 

0-19  (869-044-00185-3) 

20-39  (869-044-00186-1) 

40-69  (869-044-00187-0) 

70-79  (869-044-00188-8) 

80-End  (869-044-00189-6) 

48  Chapters: 

1  (Parts  1-51)  (869-044-00190-0) 

1  (Ports  52-99)  (869-044-00191-8) 

2  (Parts  201-299) (869-044-00192-6) 

3-6  (869-044-00193-4) 

7-14 (869-044-00194-2) 

15-28  (869-044-00195-1) 

29-End  i. (869-044-00196-9) 

49  Parts: 

1-99  (869-044-00197-7) 

100-185 (869-044-00198-5) 

186-199 (869-044-00199-3) 

200-399 (869-044-00200-1) 

400-999 (869-044-0020 1-9) 

1000-1 199 (869-044-00202-7) 


Price       Revision  Date 

38.00 
55.00 
52.00 
34.00 
45.00 
45.00 
41.00 
51.00 
55.00 
55.00 
44.00 


July  1.  2001 
July  1.2001 
July  1.2001 
July  1.2001 
July  1,  2001 
July  1,2001 
July  1.2001 
July  1.2001 
July  1,2001 
July  1.2001 
July  1,2001 

13.00  3juiy  1,1984 

13.00  3juiy  1   1984 

14.00  3  July  1.  1984 

6.00  3  July  1,  1984 

4.50  3  July  1    1984 

13.00  3  July  1,  1984 
9.50  .    3  July  1.  1984 

13.00  3  July  1,  1984 

13.00  3juiy  1,  1984 

13.00  2  July  1,  1984 

13.00  3  July  1.  1984 

22.00  July  1,  2001 

45.00  July  1.  2001 

33.00  July  1,2001 

24.00  July  1,  2001 

51.00  Oct.  1.2001 
59.00  Oct.  1.2001 
58.00       Oct.  1,  2001 

45.00  Oct.  1.  2001 
56.00       Oct.  1.2001 

45.00       Oct.  1.2001 


53.00 
31.00 
45.00 
55.00 

43.00 
35.00 
13.00 
41.00 
24.00 
31.00 
42.00 
36.00 
23.00 

55.00 
43.00 
36.00 
58.00 
55.00 

60.00 
45.00 
53.00 
31.00 
51.00 
53.00 
38.00 

55.00 
60.00 
18.00 
60.00 
58.00 
26.00 


Oct.  1.2001 
Oct.  1.  2001 
Oct.  1.  2001 
Oct.  1.2001 

Oct.  1.2001 
Oct.  1.  2001 
Oct.  1.2001 
Oct.  1.2001 
Oct.  1.2001 
Oct.  1.2001 
Oct.  1.2001 
Oct.  1.2001 
Oct.  1.2001 

Oct.  1.2001 
Oct.  1.2001 
Oct.  1.  2001 
Oct.  1.20dl 
Oct.  1,2001 


Oct.  1.  2001 
Oct.  1.  2001 
Oct.  I.  2001 
Oct.  1.  2001 
Oct.  1.2001 
Oct.  1.2001 
Oct.  1.  2001 

Oct.  1.2001 
Oct.  1.  2001 
Oct.  1.2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1.2001 
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TWa 

1200-€nd 


Stock  NUHIDW 

.  (869-044-00205-5) 21.00 


50 

1-199      (86WI44-00204-3) 63.00 

200-599 (869-044-00205-1)  36.00 

600-End  (869-044-00206-0)  55J)0 

CFS  Index  and  FwKfngi  _ 

Aids (869^)44^»047-4) 56.00 

Comptete  2001  Cn  set J.I95JJ0 

Mk:ro(iche  Cf9  EdMon: 

Subscfipfion  (maied  as  isaied) 298.00 

kKfvidual  copies 2.00 

Complete  set  (one-«me  moing) 290iJ0 

Conviete  set  (one-lime  maing) 247.00 


Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1.2001 
Oct.  1,  2001 

Jan.  1,  2001 
2001 

2000 

2000 
2000 

1999 

J  nto  3  •  w  onnud  con«iiaion.  Ml  volunw  (ml  <«  prcvkxjs  vohjmM 
*oiidb*MtairwdaiapannaMntw«««nc*KMC«. 

»n»  July  1,  IWS  adlon  o(  32  C»  Forts  1-119  contairo  o  note  orlr  ta 
Pott  1-39  indum*.  Fa  ttw  Ml  lut  of  *»  Mm*  Acqudilion  Btgi**on« 
h  Paris  1-39,  conKit  the  fN—  C»  vdumw  itsutd  <s  of  My  I,  19M,  conlain«g 

iHw  July  I.  1986  Mfion  of  4)  CR  Otoptan  1-100  canton  a  note  orty 
kM  Otafilm  1  to  49  Mum*.  Foi  tw  M  text  of  pfoonntMil  n^Man 
It  Chopm  I  to  49.  corau*  tw  «ttv«n  CM  vatumas  iNuad  oi  o«  My  1. 
)9MconldninglWMChaptm.  

*Mo  uinandmawH  to  INs  volant  wwo  prormigatod  ctoing  Ih*  p«»d  Jonuonr 
1,  2001.  Iteou^  Jonuoy  1,  2002.  Ih*  CRI  M*jm*  Huad  oi  of  Jmoy  1, 
2boi*o(4dbai«tainad  ^      „^  ._. 

»No  awananante  to  Ite  vduma  wora  promigoted  Aaing  t»  paood  Apt 
I,  2000,  Vtrou^  Apt!  I.  2001.  Iha  09  volufna  «uad  a  a(  Apii  1.  2000  tfKx4d 

•No  anandmams  to  Ms  votena  wom  piomulgalad  during  Iha  panod  My 
1,  200a  Mou(^  July  1.  2001.  Iha  cn  vokjma  isiuad  at  ol  My  I.  2000  tfKMd 
baialunad. 


Would  you  like 
to  know. . . 

if  any  ctianges  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  tlie  changes— 
such  as  revised,  removed,  or  conected. 
$35  per  year. 

Federal  Register  Index 

*  The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  ttie  names  of  the  issuing 
agencies.  Significant  subjects  are  earned 
as  cross-refetences. 
$30  per  year. 


A  finding  aid  is  included  in  each  publication  which  Hsts 
Federal  Register  page  numbers  with  the  date  of  publication 
in  (/le  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Omar  Processing  Code 

*  5421 


Charge  your  order. 

I I  YES,  enter  the  following  indicated  subscriptions  for  one  yean  To  fox  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 

Federal  Register  Index  (FRUS)  $30  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  2S%. 


Company  or  personal  name 


Additional  address/attention  line 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account 


(Please  type  or  print) 


Street  address 


City,  Sute,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  yournameAiddress  available  to  other  mailers?      | |   | | 


EH  VISA       n  MasterCard  Account 


-D 


n 


Thank  you  for 

(Credit  card  expiration  date)  „^,j^  order! 


Authorizing  Signature 

Mail  To;  Superintendent  of  Documents    "^ 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monriav.  Mnuary  1.1.  19B7 
Vbluti,.*  33 — Niiiiitjrr  2 
i>a|^7-M) 


The  Weekly  Compilation  carries  a 
MoTKJay  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  sutwriitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federai  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order.  I^^K  ^Sj^* 
H'sEasy!  PIWfI  — —I 


OrMr  Pnx«uing  Code: 

♦  5420 


To  fax  your  orders  (202)  51^-2250 
PlHHie  your  orders  (202)  512-1800 


D  YES.  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  1  can 

Iceep  up  to  date  on  Presidential  activities. 

□  $151.00  First  Class  Mail         CD  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  plea.se  add  25%. 

Please  Choose  Method  of  Payment: 

r~|  Check  Payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account         I    I     I     I     I    I     I    l-^l 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


r~]  VISA      n  MasterCard  Account 


Street  addrcM 


City,  Sute.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 


MQO 


Purcha.se  order  number  (optional)  yj^    j^ 

MaywemdievournMM^iddRSBaraiaMelootfacrmMkn?     I — I  I — I 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


VOL 
67 


ISS 

I 

67 

^^^H 

AP 

r 

8 

1 

1 

2002 


UMI 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 

PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 

THE  MICROFORM  EDITION 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

OFFICIAL  BUSINESS 
Penalty  for  Private  Use,  S300 


4-9-02 

VoL  67      No.  68 


Tuesday 
Apr.  9,  2002 


PERIODICALS 

Postage  and  Fees  Paid 

U,S.  Government  Printing  Office 

(ISSN  0097-6326) 


A  Ff?        fetl-lHaooe  FEB     03     B 
SElt   ft  HOWEll 
B0W^^3E   C0i-V3W 
300  K  2EEB  IH5  , 

r^NN  rM^BoH  m    4B4oe 


V 


«   F=i 


4-9-02 

VoL  67        No.  68 

Pages  16969-17278 


Tuesday 
April  %  2002 


^.- 


n 


Federal  Register /Vol.  67,  No.  68 /Tuesday.  April  9.  2002 


■^    ---  -■ 


iMMMiMBMHaaMi 


m 


n 


Federal  Register /Vol.  67.  No.  68 /Tuesday.  April  9.  2002 


The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
wShington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C 
Ch  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington.  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 
The  Federal  Register  provides  a  uniform  system  for  makina 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documente  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
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Agricultural  Marketing  Service 

PROPOSED  RULES 

Hass  avocado  promotion,  research,  and  information  order: 
Referendtun  procedures,  17018 

Agriculture  Department 

See  Agricultural  Marketing  Service' 

See  Forest  Service 

See  Rural  Housing  Service 

See  Rural  Utilities  Service 


Air  Force  Department 

RULES 

Wake  Island  Code;  revision,  16997-17007 
NOTICES 
Meetings: 
Scientific  Advisory  Board;  correction,  17061 


Air  Transportation  Stal>ilization  Board 

RULES 

Air  Transportation  Safety  and  System  Stabilization  Act: 

Aviation  disaster  relief-Air  Carrier  Guarantee  Loan 
I         Program;  administrative  regulations.  17257-17261 

Canters  for  Medicare  &  Medicaid  Services 

NOTICES 

Medicaid: 
State  plan  amendments,  reconsideration;  hearings^ 
Arizona.  17072-17073 


ChHdrsn  and  FamWas  Admlnistralion 

See  Refugee  Resettl«nent  Office 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Opporttmities  for  Low-income  Individuals  Program; 
correction.  17073 

CtvH  fUghts  CofMUlasion 

NOTICES 

Meetings;  State  advisory  committees: 
District  of  Colimibia.  Maryland,  and  Virginia,  17046- 

17047 
Iowa.  17047 
Minnesota.  17047 
Utah,  17047 

Comnierce  Department 

See  Foreign-Trade  Zones  Board 

See  National  Oceanic  and  Atmospheric  Administration 
See  Patent  and  Trademark  Office 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  17047- 
17048 


Commodity  Futures  Trading  Commission 

NOTICES 
Meetings: 
Technology  Advisory  Conmiittee.  17060 


Comptroller  of  the  Currency 

RULES 

Risk-based  capital: 
Securities  firms;  claims,  16971-16980 

Customs  Service 

NOTICES 

Customhouse  broker  license  cancellation,  suspension,  etc.; 
Sprint  Custom  House  Brokerage,  Inc.,  17117 

Defense  Department 

See  Air  Force  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Trademarks  for  government  products;  meeting,  .17277- 
17278 
NOTICES 
Meetings: 
Capabilities  for  Domestic  Response  to  Terrorist  Attacks 
Involving  Weapons  of  Mass  Destruction  Advisory 
Panel.  17060 
Defense  Finance  and  Accotmting  Service  Board  of 

Advisors,  17060-17061 
Dependents'  Education  Advisory  Cotmcil,  17061 

Energy  Department 

See  Federal  Energy  Regulatory  Commission. 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Kentucky.  17007-17009 
Hazardous  waste: 
Inorganic  chemical  mantifacttuing  processes 

identification  and  listing,  newly  identified  wastes 
land  disposal  restrictions,  etc.;  correction.  17119- 
17120 
PROPOSED  RtJLES 

Water  pollution  control: 
National  Pollutant  Discharge  Elimination  System — 
Cooling  water  intake  structures  at  Phase  II  existing 
fadlities;  requirements.  17121-17225 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17069-17071 

Executive  Office  Of  the  Presldsnt 

See  Management  and  Budget  Office 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Airbus,  16983-16987 
Boeing.  16991-16994 
McDonnell  Douglas,  16987-16991 
Pratt  &  Whitney.  16994-16997 
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Federal  Communlcationt  Commisakm 

RULES 

Common  carrier  services: 
Federal-State  Joint  Board  on  Universal  Servce— 
Carrier  contributions  to  universal  fund  and  manner  in 
which  costs  are  recovered  from  oistomers; 
correction,  17014 
Jurisdictional  separations  procedures — 
MTS  and  WATS  structure;  joint  board  establishment; 
technical  amendments,  17013-17014 
Telecommimications  Act  of  1996;  implementation- 
Pay  telephone  reclassification  and  compensation 
provisions;  iiunate  calling  services;  petition 
denied.  17009 
Frequency  allocations  and  radio  treaty  matters: 
4.9  GHz  band  transferred  from  Federal  government  use, 
17009-17013 
Radio  stations;  table  of  assignments: 

Missouri,  17014-17015 
Television  broadcasting: 
Digital  television — 
Digital  television  broadcast  signals;  carriage  of 

transmissions  by  cable  operators;  correction,  17015 

PROPOSED  RULES 

Common  carrier  services: 
Telecommunications  Act  of  1996;  implementation- 
Fay  telephone  reclassification  and  compensation 
provisions;  inmate  calling  services,  17036-17038 
Digital  television  stations;  table  of  assignments: 

Virginia,  17041-17042 
Frequency  allocations  and  radio  treaty  matters: 
4.9  GHz  band  transferred  from  Federal  government  use, 
17038-17041 

Federal  Deposit  Insurance  Corporation 

RULES 

Risk-based  capital: 
Securities  firms;  claims.  16971-16980 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Dayton  Power  &  Ught  Co.  et  al.,  17066-17068 

New  Power  Co.  et  al.,  17068-17069 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  17061 

Dominion  Transmission,  Inc.,  17061-17062 

East  Tennessee  Natural  Gas  Co..  17062 

Gulf  South  Pipeline  Co..  LP.  17062 

Kinder  Morgan  Interstate  Gas  Transmission  LLC,  17062 

National  Fuel  Supply  Corp.,  17063 

Panhandle  Eastern  Pipe  Line  Co.,  17064 

Reliant  Energy  Gas  Transmission  Co.,  17064 

Tennessee  Gas  Pipeline  Co.,  17064 

Texas  Gas  Transmission  Corp.,  17065-17066 

FMeral  Motor  Canier  Safety  Administration 

NOTICES 

Motor  carrier  safety  standards: 
Driver  qualifications — 
Cheely,  Mark  K.,  et  al.;  vision  requirement  exemptions. 
17102-17104 

Federal  Reserve  System 

RULES 

Risk-based  capital: 

Securities  firms;  claims.  16971-16980 
Truth  in  lending  (Regulation  Z): 

Official  staff  commentary;  amendments.  16980-16983 


NOTKES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  17071 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Kryton  Coatings  International.  Inc.,  et  al.,  17071-17072 

Federal  TransH  Administration 

NOTICES 

Buy  America  waivers: 
North  American  Bus  Industries,  17104-17105 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Atlantic  Alliance  Fidelity  &  Surety  Co.,  17117-17118 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Gila  trout,  17089 
Endangered  and  threatened  species  permit  applications, 

17088-17089 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Baldwin  County,  AL;  Alabama  beach  mouse,  etc., 
17089-17090 

Food  and  Drug  Administration 

NOTICES 

Human  drugs: 
World  Health  Organization- 
Narcotic  drugs;  international  drug  scheduling: 

Psychotropic  Substances  Convention;  comment 
request.  17074-17076 
Meetings: 
Anthrax  vaccines,  efficacy  testing  and  surrogate  markers 

of  immunity;  workshop.  17076 
Antimicrobial  resistance;  public  information.  17076- 
17077 
Reports  and  guidance  documents;  availability,  etc.: 
Biological  products — 
Nucleic  acid  tests  use  on  pooled  and  individual 

samples  from  human  blood  donors  for  transfusion 
to  reduce  risk  of  transmission  of  HIV-1  and  HCV, 
17077 
Lawfully  marketed  cancer  drugs  or  biological  products, 
studies;  IND  exemptions,  17078 

Foreign-Trade  Zonee  Board 

NOTICES 

Applications,  hearings,  determinatiorts.  etc.: 
Louisiana 
LOOP  LLC/LOCAP  LLC;  crude  oil  pipeline  and  storage 
system.  17048 
Nebraska 
Kawasaki  Motors  Manufacturing  Corp..  U.S.A.;  motor 
vehicle  and  industrial  automation  products 
manufacturing  facility.  17048 
Kawasaki  Motors  Manufactxiring  Corp..  U.S.A.;  multi- 
axis  industrial  robots  manufacturing  facility,  17048 
New  Mexico.  17048-17049 
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Ohio 
E.I.  duPont  de  Nemoiirs  &  Co.,  Inc.;  chemical  product 
manufacturing  and  warehousing  facilities,  17049 
Puerto  Rico 

I   Schering-Plough  Products,  L.L.C.;  pharmaceutical 
I  product  manufacturing  plant.  17049 

Texas.  17049-17050 


Forest  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  17043-17044 
Meetings: 

National  Tree-marking  Paint  Committee,  17044 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Trademarks  for  government  products;  meeting,  17277- 
17278 

Health  and  Human  Services  Department 

See  Centers  for  Medicare  &  MedicEiid  Services 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Resoiut:es  and  Services  Administration 
See  Refugee  Resettlement  Office 
See  Sub^ance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

rursing  Education  Loan  Repayment  Program.  17078- 
17079 

Housing  and  UilMn  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conmient  request,  17086-17088 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Justice  Department 

PROPOSED  RULES 

National  Stolen  Passenger  Motor  Vehicle  Information 
System;  implementation,  17027-17036 


Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Meetings: 
Resoiut:e  Advisory  Councils — 
Central  Montana.  17090 

Management  and  Budget  Office 

RULES 

Air  Transportation  Safety  and  System  Stabilization  Act: 

Aviation  disaster  relief-Air  Carrier  Guarantee  Loan 
.    I       Program;  technical  amendment.  17257-17258 

Mississippi  Rhrer  Commission 

NOTICES 

Meetings;  Sunshine  Act.  17090 


National  Aeronautics  and  Space  AdmlnMratlon 

RULES 

Acquisition  regxdations: 
Safety  and  health  solicitation  provisions  and  contract 
clauses.  17016-17017 
'  PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Trademarks  for  government  products;  meeting.  17277- 
17278 
NOTICES 

Federal  claims  collection:  ^ 

Administrative  wage  garnishment 
Withdrawn.  17090-17091 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Johnston.  James  J.;  partial  grant  and  partial  denial, 
17105-17115 
Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  17115-17117 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Education  Partnership  Program — 
Minority  Serving  Institutions;  Environmental 
Entrepreneurship  Program,  17050-17054 
Meetings: 
New  England  Fishery  Management  Council,  17054-17055 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  17091 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Patent  and  Trademark  Office 

NOTICES 
Meetings: 
Electronic  public  search  facility  plan;  comment  request 
and  hearing,  17055-17060 

Pension  and  Welfare  Benefits  Administration 

RULES 

Employee  Retirement  Income  Security  Act: 
Employee  pension  and  welfare  benefit  plans; 

recordkeeping  and  disclosvire  requirements:  use  of 
electronic  media,  17263-17276 

Postal  Rate  Commission 

NOTICES 
Meetings: 
Consiuner  Advocate  Office  study;  briefing,  17091 

Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 
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Nonccs 

Grants  and  cooperative  agreements;  availability,  etc.: 
Refugee  Resettlement  Program — 
Social  services  funds;  State  allocations,  17079-17082 

Rural  Housing  S«rvic« 

RULES 

Guaranteed  Rural  Rental  Housing  Program,  16969-16971 
Nonccs 

Chants  and  cooperative  agreements;  availability,  etc.: 
Community  Facilities  Program  for  rural  commxmities 

with  extreme  high  unemployment  and  severe 

economic  depression,  17044-17046 

Rural  Utmilss  Ssrvtos 


Electric  loans: 

Insured  loans;  pre-lo«m  policies  and  procedures — 
Mimicipal  rate  loans;  interest  rates  schedule,  16969 
mOPOSCO  RULES 
Electric  loans: 

Useful  life  of  facility  determination,  17018-17020 

SscurWss  and  Exchangs  Commission 

NOTICCS 

Self-iegulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  17091- 

17092 
New  York  Stock  Exchange,  Inc.,  17092-17094 
Pacific  Exdiange.  Inc..  17094-17098 
Philadelphia  Stock  Exchange.  Inc..  17098-17099 

SmaH  Buslnass  AdmlnistraAion 

PROPOSED  RULES 

Small  business  size  standards: 

Testing  laboratories.  17020-17027 
NOnCES 
Disaster  loan  areas: 

Texas.  17099 
Intergovernmental  review  of  agency  programs  and 

activities,  17099-17100 
Meetings: 
Regulatory  Fairness  Boards — 
Region  III;  Public  Roundtable.  17100-17101 
Region  VII;  hearing,  17101 

SubslMica  Abuss  and  Mantal  HaaNh  Sarvlcaa 


Nonccs 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  17082-17083 
Grants  and  cooperative  agreements;  availability,  etc.: 
American  Indian/ Alaska  Native  and  Rural  Community 

Planning  Program,  17083-17084 
Community  Action  Grants,  17084-17085 
Comprehensive  Drug/ Alcohol  and  Mental  Health 
Treatment  Systems  Development  for  Homeless 
Persons  Program.  17085-17086 
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RULES 

Risk-based  capital: 

Securities  fims;  claims,  16971-16980 
PROPOSED  RULES 

Mutual  savings  associations,  mutual  holding  company 
reorganizations,  and  conversions  from  mutual  to  stock 
form,  17227-17255 

Transportation  Dapartmant 

See  Federal  Aviation  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surfece  Transportation  Board 

NOTICES 

Meetings: 
Civil  penalty  enforcement  proceedings;  knowledge 

requirements  for  hazardous  materials  transportation, 
17101-17102 

Traaaury  Dapartmant 

See  Comptroller  of  the  Currency 

See  Customs  Service 

See  Fiscal  Service 

See  Thrift  Supervision  Office 
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17255 

Part  IV 

Air  Transportation  Stabilization  Board.  17257-17261 

Part  IV  .J 

Executive  Office  of  the  President,  Management  and  Budget 
Office,  17257-17258 

PartV 

Labor  Department,  Pension  and  Welfare  Benefits 
Administration.  17263-17276 
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Defense  Department;  General  Services  Administration; 
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17277-17278 
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Southern  Gulf  Railway  Co..  17117 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Rural  UtUlties  Service 

7  CFR  Part  1714 

Pre-Loan  Policies  and  Procedures  for 
insured  Electric  Loans 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Final  rule. 

summary:  This  final  rule  revises  the 
manner  in  which  the  Rural  Utilities 
Service  (RUS)  notifies  Borrowers  of  the 
schedule  of  interest  rates  for  municipal 
rate  loans.  RUS  will  post  the  quarterly 
interest  rates  for  municipal  rate  loans  on 
the  RUS  website  at  the  beginning  of 
each  calendar  quarter  to  allow  for  a 
quicker  notification  of  the  municipal 
interest  rates  to  RUS  Borrowers. 
EFFECTIVE  DATE:  April  9,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
P.  Salgado,  Management  Analyst,  Policy 
Analysis  and  Loan  Management  Staff, 
Riu^  Utilities  Service,  U.S.  Department 
of  Agriculture,  STOP  1560. 1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1522. 

SUPPLEMENTARY  INFORMATION:  The  Rural 
Utilities  Service  is  making  this  change 
to  the  Electric  Program's  procedure  for 
publishing  interest  rates  for  municipal 
rate  loans  to  minimize  the 
administrative  burden  and  allow  for  a 
quicker  notification  of  the  mujiicipal 
interest  rates  to  RUS  Borrowers. 

Since  formulation  of  procedures  for 
municipal  rate  loans,  RUS  has 
published  the  interest  rates  for 
municipal  rate  loans  quarterly  in  the 
Federal  Register,  and  more  recently  in 
both  the  Federal  Register  and  on  the 
RUS  website.  Electronic  notification  of 
the  interest  rates  for  mimicipal  rate 
loans  allows  RUS  Borrowers  immediate 
access  to  the  quarterly  municipal  loan 
interest  rates.  RUS  mimicipal  loan 
interest  rates  can  be  found  on  the  RUS 


Web  site,  http://www.usda.gov/nis/ 
electric/. 

The  administrative  changes  being 
made  will  enable  RUS  to  post  interest 
rates  for  municipal  rate  loans  on  the 
RUS  website.  Electric  Program 
HomePage,  not  later  than  the  beginning 
of  each  calendar  quarter. 

This  rule  relates  to  agency  procedures 
and,  therefore,  pursuant  to  5  U.S.C.  553, 
notice  of  proposed  rule  making  and 
opportimity  for  comment  are  not 
required.  Further,  since  this  rule  relates 
to  agency  procedures,  it  is  exempt  from 
the  provisions  of  Executive  Order  Nos. 
12866  and  12988.  This  action  will  not 
have  an  effect  on  a  substantial  number 
of  small  businesses  and  thus,  is  exempt 
fi-om  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

List  of  Subjects  in  7  CFR  Part  1714 

Electric  power.  Loan  programs- 
energy,  Riural  areas. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XVII  of  title  7  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  1714— GENERAL  INFORMATION 

1.  The  authority  citation  for  part  1714 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.;  1921  et 
seq.;  and  6941  et  seq. 

Subpart  A— General 

2.  Amend  §  1714.5  by  revising  the 
first  sentence  in  paragraph  (a)  to  read  as 
follows: 

§  1 71 4^    Determination  of  interest  rates  on 
municipal  rate  loans. 

(a)  RUS  will  post  on  the  RUS  website. 
Electric  Program  HomePage,  a  schedule 
of  interest  rates  for  municipal  rate  loans 
at  the  beginning  of  each  calendar 
quarter.*     *     * 


Dated:  March  13,  2002. 
Hilda  Gay  Legg, 

Administrator,  Rural  Utilities  Service. 
(FR  Doc.  02-«546  Filed  4-8-02;  8:45  am] 
BHJJNG  CODE  3410-1S-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  Service 

7  CFR  Part  3565 
RIN0575-AC26 

Guaranteed  Rural  Rental  Housing 
Program 

AGENCY:  Rural  Housing  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Rural  Housing  Service 
(RHS)  is  amending  its  regulations  for  the 
Guaranteed  Rural  Rental  Housing 
Program  (GRRHP).  The  Housing  Act  of 
1949,  which  authorizes  RHS  to 
administer  GRRHP,  was  amended  on 
December  27,  2000.  The  intended  effect 
of  this  final  nile  change  is  limited  to  the 
implementation  of  five  statutory 
changes.  The  revisions  range  from 
adding  a  definition  of  an  "Indian  tribe" 
to  authorizing  loans  to  be  made  for  25 
years  with  an  amortization  of  40  years 
[i.e.,  balloon  payments). 
EFFECTIVE  DATE:  May  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  H.  MacDowell,  Senior  Loan 
Specialist,  Multi-Family  Housing 
Processing  Division,  Rural  Housing 
Service,  U.S.  Department  of  Agriculture, 
STOP  0781, 1400  Independence  Avenue 
SW.,  Washington,  DC  20250-0781. 
Telephone  (202)  720-1604. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (0MB). 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  previously 
approved  by  OMB  under  the  provisions 
of  44  U.S.C.  chapter  35  and  this 
regulation  has  been  assigned  OMB 
control  niunber  0575-0174,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  This  rule  does 
not  impose  any  new  information 
collection  requirements  bom  those 
approved  by  OMB. 

Civil  Justice  Reform 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 


I 


IKQTfl 


Federal  ReDSter/Vol.  67,  No.  68 /Tuesday.  April  9.  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  68 /Tuesday,  ApriPg,  2002 /Rules  and  R^h^tions 1€^71 


16970  Federal  Register /Vol.  67.  No.  68 /Tuesday.  April  9.  2002 /Rules  and  RegulaUons 


Reform.  In  accordance  with  this 
Executive  Order  (1)  All  state  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rtile  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  part  11  must 
be  exhausted  before  bringing  suit  in 
court  challenging  action  taken  under 
this  rule. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local. 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
RHS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  state,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  reqiiires 
RHS  to  identify  and  consider  a 
reasonable  nxunber  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  n  of  the  UMRA)  for 
state,  local,  and  tribal  govonments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  13132,  Federalism 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  direct  effect  on 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments. 
Therefore,  consultation  with  the  states 
is  not  required. 

Programs  A£Eected 

The  affected  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Number  10.438,  section  538  Rural 
Rental  Housing  Guaranteed  Loans. 

Intergovernmental  Considtation 

For  the  reasons  contained  in  the 
notice  related  to  7  CFR  part  3015. 
subpart  V  this  program  is  not  subject  to 
Executive  Order  12372  which  requires 
intergovernmental  consultation  Mrith 
state  and  local  officials. 


Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  RliS  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  ^ 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  imdersigned  has 
determined  and  certified  by  signature  of 
this  document  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
since  this  rulemaking  action  does  not 
involve  a  new  or  expanded  program  nor 
does  it  require  any  more  action  on  the 
part  of  a  small  business  than  a  large 
entity. 

Background 

GRRHP  has  been  designed  to  increase 
the  availability  of  affordable  multifamily 
housing  in  rural  areas.  Qualified  lenders 
are  authorized  to  originate,  underwrite, 
and  close  loans  for  multifomily  housing 
projects  guaranteed  under  this  program. 
Projects  may  be  for  new  construction  or 
acquisition  with  substantial 
rehabilitation  of  at  least  $15,000  per 
unit.  RHS  guarantees  such  loans  upon 
review  of  die  lender's  underwriting 
package,  appraisal  report,  appropriate 
certifications,  project  information,  and 
satisfactory  completion  of  the 
appropriate  level  of  environmental 
review  by  the  Agency.  Lenders  are 
expected  to  provide  servicing  or 
contract  for  servicing  of  each  loan  it 
underwrites.  Loans  which  are 
guaranteed  may  not  exceed  90%  of  the 
total  development  cost  of  a  project.  This 
leaves  10%  of  the  total  development 
cost  that  must  be  provided  from  other 
sources.  The  guarantee  itself  is  then 
limited  to  90%  of  the  loan  amount. 

GRRHP  is  a  relatively  new  program 
which  was  operated  as  a  pilot  program 
by  RHS  in  1996  and  1997  and  as  a 
permanent  program  since.  During  the 
early  stages  of  the  program,  RHS 
identified  barriers  in  the  program's 
authorizing  statute  (section  538  of  the 
Housing  Act  of  1949)  that  limited  the 
success  of  the  program. 

Congress  subsequently  addressed 
these  barriers  in  the  American 
Homeownership  and  Economic  Act  of 
2000  (Pub.  L.  106-569).  This  regulation 
incorporates  those  statutory  changes  by 


(1)  defining  "Indian  tribe".  (2)  outlining 
how  to  handle  loan  defaults  on 
reservations.  (3)  authorizing  guaranteed 
loans  with  repayment  terms  of  not  less 
than  25  nor  greater  than  40  years,  and 
(4)  removes  the  restriction  on  releasing 
borrowers  from  liability. 

Procedural  Background 

This  final  rule  is  limited  to  the 
implementation  of  the  statutory  changes 
made  on  December  27.  2000.  The 
Agency  has  no  discretion  implementing 
these  changes.  Notice  and  public 
comment,  therefore,  are  impractical, 
imnecessary,  and  contrary  to  the  public 
interest. 

List  of  Subjects  in  7  CFR  Part  3565 

Banks.  Conflict  of  interests.  Credit, 
Environmental  impact  statements.  Fair 
housing.  Hearing  and  appeal 
procedures.  Low  and  moderate  income 
housing,  Mortgages,  Real  property 
acquisition. 

"Therefore,  chapter  XXXV,  title  7, 
Code  of  Federal  Regulations,  part  3565 
is  amended  as  follows: 

PART  3S65-GUARANTEED  RURAL 
RENTAL  HOUSING  PROGRAM 

1.  The  authority  citation  for  part  3565 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
U.S.C.  1480. 

Subpart  A— General  Provlslbns 

2.  Section  3565.3  is  amended  by 
adding,  in  alphabetical  order,  a 
definition  of  "Indian  tribe." 

f3S65^    DeHnttions. 

•        •        •        •        * 

Indian  tribe.  Any  Indian  tribe,  band, 
nation,  or  other  organized  group  or 
community  of  Indians,  including  any 
Alaska  Native  village  or  regional  or 
village  corporation,  as  defined  by  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  (43  U.S.C. 
1601  et  seq.),  that  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians  pursuant  to  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  of  1975  (25  U.S.C.  450  et 
seq.y,  or  any  entity  established  by  the 
governing  body  of  an  Indian  tribe,  as 
described  in  this  definition,  for  the 
purpose  of  financing  economic 
development. 


Subpart  E-Loan  Requirements 

3.  Section  3565.209  is  revised  to  read 
as  follows: 
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§3565.209    Loan  amortization. 

I  Each  guaranteed  loan  shall  be  made 
for  a  period  of  not  less  than  25  nor 
greater  than  40  years  from  the  date  the 
loan  was  made  and  may  provide  for 
amortization  of  the  loan  over  a  period  of 
not  to  exceed  40  years  with  a  final 
payment  of  the  balance  due  at  the  end 
of  the  loan  term. 

§  3565.21 4    [Removed  and  Reserved] 

4.  Section  3565.214  is  removed  and 
reserved. 

Sut)part  I — Servicing  Requirements 
§3565.403    [Amended] 

5.  Section  3565.403fb)(2)  is  amended 
by  removing  the  last  sentence. 

Subpart  J— Assignment,  Conveyance, 
and  Claims 

6.  Section  3565.452  is  revised  to  read 
as  follows: 

•3565.452    Decision  to  iiquidats. 

I  (a)  A  decision  to  liquidate  shall  be 
made  when  it  is  determined  that  the 
default  cannot  be  cured  through  actions 
contained  in  §  3565.403  of  subpart  I  or 
it  has  been  determined  that  it  is  in  the 
best  interest  of  the  Agency  and  the 
lender  to  liquidate. 

(b)  In  the  event  of  a  default  involving 
a  loan  to  an  Indian  tribe  or  tribal 
corporation  made  iinder  this  section 
which  is  secured  by  an  interest  in  land 
jrithin  such  tribe's  reservation  (as 
determined  by  the  Secretary  of  the 
Interior),  including  a  community  in 
Alaska  incorporated  by  the  Secretary  of 
the  Interior  pursuant  to  the  Indian 
Reorganization  Act  (25  U.S.C.  461  et 
seq.),  the  lender  shall  only  pursue 
liquidation  after  offering  to  transfra  the 
account  to  an  eligible  tribal  member,  the 
tribe,  or  the  Indian  housing  authority 
serving  the  tribe.  If  the  lender 
subsequently  proceeds  to  liquidate  the 
account,  the  lender  shall  not  sell, 
transfer,  or  otherwise  dispose  of  or 
alienate  the  property  except  to  one  of 
the  entities  described  in  the  preceding 
sentence. 

Dated:  April  3.  2002. 
Arthur  A.  Garcia, 

Administrator,  Rural  Housing  Service. 
PTI  Doc.  02-8528  Filed  4-8-02;  8:45  am] 

MUJNC  CODE  3410-XV-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  3 

[Doclcet  No.  02-04] 

RiN  1557-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 

[Regulations  H  and  Y;  Doclcet  No.  R-1085] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

i 

12  CFR  Part  325 

RIN  3064-AC17 

DEPARTMENT  OF  THE  TREASURY 

Office  Of  Thrift  Supervision 

12  CFR  Part  567 

[No.  2002-5] 
RIN  1550-AB11 

Risk-Based  Capital  Standards:  Claima 
on  Securities  Firms 

AGENOES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury  (OCC);  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  and 
Office  of  Thrift  Supervision,  Treasury 
(OTS). 
action:  Final  rule. 

summary:  The  OCC,  Board,  FDIC,  and 
OTS  (collectively,  the  Agencies)  are 
amending  thefr  respective  risk-based 
capital  standards  for  banks,  bank 
holding  companies,  and  savings 
associations  (collectively,  institutions  or 
banking  organizations)  with  regard  to 
the  risk  weighting  of  daims  on,  and 
claims  guaranteed  by,  qualifying 
securities  firms.  This  rule  reduces  the 
risk  weight  applied  to  certain  claims  on, 
and  claims  guaranteed  by,  qualifying 
securities  firms  incorporated  in  the 
United  States  and  in  other  countries  that 
are  members  of  the  Organization  for 
Economic  Coo{>eration  and 
Development  (OECD)  from  100  percent 
to  20  percent  imder  the  Agencies'  risk- 
based  capital  rules.  In  adcUtion, 
consistent  with  the  existing  rules  of  the 
FRB  and  the  OCC,  the  FDIC  and  OTS  are 
amending  their  risk-based  capital 
standards  to  permit  a  zero  percent  risk 
weight  for  certain  claims  on  qualifying 
securities  firms  that  are  collateralized  by 
cash  on  deposit  in  the  lending 


institution  or  by  securities  issued  or 

guaranteed  by  tiie  United  States  or  other 

OECD  central  governments. 

DATES:  This  final  rule  is  effective  on  July 

1,  2002.  The  Agencies  will  not  object  if 

an  institution  wishes  to  apply  the 

provisions  of  this  final  rule  beginning 

on  the  date  it  is  published  in  the 

Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Margot  Schwadron,  Risk  Expert 
(202/874-5070).  Capital  Policy  Division; 
or  Ron  Shimabukuro,  Counsel  (202/ 
874-5090),  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219. 

Board:  Norah  Barger,  Deputy 
Associate  Director  (202/452-2402). 
Barbara  Bouchard,  Assistant  Director  , 
(202-452-3072),  or  John  F.  Connolly. 
Supervisory  Financial  Analyst  (202/ 
452-3621),  Division  of  Banking 
Supervision  and  Regulation;  or  Mark  E. 
Van  Der  Weide,  Counsel  (202/452- 
2263),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 
For  users  of  Telecommunications 
Device  for  the  Deaf  ("TDD")  only, 
contact  202/263-4869. 

FDIC:  For  supervisory  issues,  Stephen 
G.  Pfieifer,  Examination  Specialist  (202/ 
898-8904).  Accoimting  Section, 
Division  of  Supervision;  for  legal  issues, 
Leslie  Sallberg,  Counsel,  (202/898- 
8876),  Legal  Division,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC  20429. 

OTS:  David  W.  Riley,  Project 
Manager,  (202/906-6669),  Supervision 
Policy;  Teresa  A.  Scott,  Coimsel, 
Banking  and  Finance  (202/906-6478). 
Regulations  and  Legislation  Division, 
Office  of  the  Chief  Counsel,  Office  of  . 
Thrift  Supervision,  1700  G  Street.  NW.. 
Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  The 
Agencies'  risk-based  capital  standards 
are  based  upon  principles  contained  in 
the  July  1988  agreement  entitled 
"Intmnational  Convergence  of  Capital 
Measurement  and  Capital  Standards" 
(Basel  Accord  or  Accord).  Tlie  Basel 
Accord  was  developed  by  the  Basel 
Committee  on  Banking  Supervision 
(Basel  Committee)  and  endorsed  by  the 
central  bank  governors  of  the  Group  of 
Ten  (G-10)  coxmtries.'  The  Basel 
Accord  provides  a  framework  for 


'  The  G-10  countries  are  Belgium,  Canada, 
France,  Germany,  Italy,  Japan,  Netherlands, 
Sweden,  Switzerland,  the  United  Kingdom,  and  the 
United  States.  The  Basel  Committee  is  comprised  of 
representatives  of  the  central  banks  and  supervisory 
authorities  from  the  G-10  countries,  Luxembourg, 
and  Spain. 
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assessing  the  capital  adequacy  of  a  bank 
by  risk  weighting  its  assets  and  off- 
balance-sheet  exposures  primarily  based 
on  credit  risk. 

TTie  original  Basel  Accord  imposed  a 
20  percent  risk  weight  for  claims  on 
banks  incorporated  in  the  United  States 
or  other  OECD  countries  ^  and  a  100 
percent  risk  weight  for  claims  on 
securities  firms  and  most  other 
nonbanking  firms.  In  April  1998,  the 
Basel  Committee  amended  the  Basel 
Accord  to  lower  the  risk  weight  from 
100  percent  to  20  percent  for  claims  on, 
and  claims  guaranteed  by,  securities 
firms  incorporated  in  OECD  coimtries  if 
such  firms  are  subject  to  supervisory 
and  regulatory  arrangements  that  are 
comparable  to  those  imposed  on  OECD 
banks.  3  Such  arrangements  must 
include  risk-based  capital  requirements 
that  are  comparable  to  those  applied  to 
banks  under  the  Accord  and  its 
amendment  to  incorporate  market  risks. 
The  term  "comparable"  is  also  intended 
to  require  that  qualifying  securities 
firms  (but  not  necessarily  their  parent 
organizations)  be  subject  to  consohdated 
regulation  and  supervision  with  respect 
to  their  subsidiaries. 

One  of  the  primary  reasons  that  the 
Basel  Committee  amended  the  Accord 
was  to  make  it  consistent  with  the 
European  Union's  (EU)  Capital 
Adequacy  Directive  (CAD).  A  number  of 
European  countries  have  followed  the 


'The  OECD  is  an  international  organization  of 
countries  that  are  committed  to  market-oriented 
economic  policies.  Including  the  promotion  of 
private  enterprise  and  free  market  prices,  liberal 
trade  policies,  and  the  absence  of  exchange 
controls.  For  purposes  of  the  Basel  Accord,  OECD 
countries  are  those  countries  that  are  full  members 
of  the  OECD  or  that  have  concluded  special  lending 
arrangements  associated  with  the  International 
Monetary  Fund's  General  Arrangements  to  Borrow. 
A  listing  of  OECD  member  countries  is  available  at 
www.oecdwash.org.  Any  OECD  country  that  has 
rescheduled  its  external  sovereign  debt,  however, 
may  not  receive  the  preferential  capital  treatment 
generally  granted  to  OECD  countries  under  the 
Accord  for  five  years  after  such  rescheduling. 

^  Prior  to  this  1998  amendment,  the  Basel  Accord 
generally  permitted  claims  on  securities  firms  to 
receive  a  preferential  risk  weight  only  if  the  claims 
were  covered  by  a  qualifying  guarantee  or  secured 
by  qualifying  collateral.  In  general,  under  the 
Agencies'  risk-based  capital  standards,  qualifying 
guarantees  are  limited  to  guarantees  by  central 
governments  (including  U.S.  government  agencies), 
U.S.  government-sponsored  agencies,  state  and 
local  governments  of  the  OECD-based  group  of 
countries,  multilateral  lending  institutions,  regional 
development  banks,  U.S.  depository  institutions, 
and  certain  foreign  banks.  Qualifying  collateral  is 
generally  limited  to  cash  on  deposit  in  the  lending 
bank,  securities  issued  or  guaranteed  by  the  U.S.  or 
other  OECD  central  govemmenU  (including  U.S. 
government  agencies),  and  securities  issued  or 
guaranteed  by  U.S.  govemment-sfKinsored  agencies, 
multilateral  lending  institutions,  or  regional 
development  banks.  Claims  covered  by  a  qualifying 
guarantee  or  secured  by  qualifying  collateral 
generally  are  accorded  a  risk  weight  of  either  zero 
percent  or  20  percent. 


CAD  for  some  time.  The  CAD,  which 
subjects  EU  banks  and  securities  firms 
to  the  same  capital  requirements, 
applies  a  20  percent  risk  weight  to 
claims  on  both  banks  and  securities 
firms. 

Proposed  Rule 

The  Agencies  proposed  to  reduce 
from  100  percent  to  20  percent  the  risk 
weight  applied  to  certain  claims  on,  and 
claims  guaranteed  by,  qualifying 
securities  firms  imder  the  Agencies' 
risk-based  capital  rules.*  Under  the 
proposal,  as  under  the  Basel  Accord, 
qualifying  securities  firms  must  be 
incorporated  in  an  OECD  coimtry  and 
subject  to  supervisory  and  regulatory 
arrangements  comparable  to  those 
imposed  on  OECD  banks. 

With  respect  to  securities  firms 
incorporated  in  the  United  States,  the 
proposal  would  have  required  U.S. 
secvuities  firms  to  be  broker-dealers 
registered  with  the  Securities  and 
Exchange  Commission  (SEC)  to  be 
qualifying  securities  firms.  Qualifying 
U.S.  securities  firms  also  had  to  be 
subject  to  and  in  compliance  with  the 
SEC's  net  capital  rule,  and  margin  and 
other  regulatory  requirements 
applicable  to  registered  broker-dealers. 

"To  be  qualifying  securities  firms,  the 
proposal  would  have  required  securities 
firms  incorporated  in  any  other  OECD 
country  to  be  subject  to  consolidated 
supervision  and  regulation  (covering 
their  subsidiaries,  but  not  necessarily 
their  parent  organizations)  comparable 
to  that  imposed  on  depository 
institutions  in  OECD  countries.  This 
includes  risk-based  capital  requirements 
comparable  to  those  applied  to  banks 
imder  the  Accord  ^  and  banking 
organizations  imder  the  Agencies' 
capital  rules. 

Finally,  for  claims  on  a  qualifying 
securities  firm  to  be  accorded  a  20 
percent  risk  weight,  the  proposal  woiild 
have  required  the  firm  to  satisfy  a  rating 
standard.  As  proposed,  a  qualifying 
secxuities  firm,  or  its  parent 
consolidated  group,  would  have  been 
required  to  have  a  long-term  issuer 
credit  rating."  or  a  rating  on  at  least  one 


issue  of  long-term  (i.e.,  one  year  or 
longer)  unsecured  debt,  from  a 
nationally  recognized  statistical  rating 
organization  (rating  agency)  that  is  in 
one  of  the  three  bluest  investment 
grade  rating  categories '  used  by  the 
rating  agency." 

Cominent  Analjrsis 

The  Agencies  received  five  comments. 
Four  were  from  banking  organizations, 
while  one  was  from  a  securities  industry 
trade  association. 

The  five  commenters  supported  the 
proposal  to  apply  a  20  percent  risk 
weight  to  claims  on,  or  guaranteed  by, 
qualifying  securities  firms.  Two 
commenters  indicated  that  the  rule 
change  would  appropriately  recognize 
the  relatively  low  credit  risk  of  claims 
on  qualifying  securities  firms  in  OECD 
coimtries  that  are  subject  to  supervision 
and  regulation,  including  a  risk-based 
capital  requirement,  comparable  to 
supervision  and  regulation  of  banks  in 
those  countries.  Two  commenters  stated 
that  adopting  the  rule  change  would 
create  a  greater  degree  of  equality 


«  65  FR  76180  (Doc.  6,  2000). 

^  This  standard  generally  would  include  firms 
engaged  in  securities  activities  in  the  EU  that  are 
subject  to  the  CAD.  Securities  firms  in  other  OECD 
countries  would  need  to  demonstrate  to  itutitutions 
and  the  Agencies  that  their  supervision  and 
regulation  qualify  as  comparable  under  this  rule 
and  the  Accord. 

"  A  long-term  issuer  credit  rating  is  one  that 
assesses  a  firm's  overall  capacity  and  willingness  to 
pay  on  a  timely  basis  its  unsecured  financial 
obligations.  Under  the  proposed  rule,  issuer  credit 
ratings  that  are  assigned  to  a  non-broker-dealer 
subsidiary  or  affiliate  of  the  securities  firm  (other 
than  the  parent  consolidated  group),  or  debt  ratings 


on  long-term  unsecured  debt  issues  of  such  a 
subsidiary  or  affiliate  of  the  securities  firm,  would 
not  satisfy  the  rating  criterion. 

'The  Agencies  recognize  that  recent  international 
consultative  papers  and  a  rule  issued  by  the 
banking  agencies  used  the  two  highest  investment 
grade  rating  categories  to  identify  assets  that  would 
qualify  for  a  20  percent  risk  weight.  Both  the  Basel 
Committee's  June  1999  consultative  paper  entitled 
"A  New  Capital  Adequacy  Framework",  and  the 
Committee's  January  2001  second  consultative 
paper  entitled  "The  New  Basel  Capital  Accord", 
proposed  that  a  bank,  commercial  firm,  or 
securitization  position  rated  in  one  of  the  two 
highest  investment  grade  rating  categories  would 
qualify  for  a  20  percent  risk  weight.  In  addition,  the 
Agencies'  November  2001  final  rule  on  recourse 
and  direct  credit  substitutes  provides  that  a 
securitization  position  rated  in  one  of  the  two 
highest  investment  grade  rating  categories  may 
qualify  for  a  20  percent  risk  weight.  66  FR  59614 
(November  29,  2001)  (Recourse  Rule). 

The  Agencies  considered  a  rating  requirement  for 
securities  firms  consistent  with  these  other 
proposals,  but  decided  it  would  be  appropriate  to 
propose  requiring  qualifying  securities  firms  to  be 
rated  in  one  of  the  top  three  rating  categories  of  a 
rating  agency.  In  addition  to  meeting  the  rating 
standard,  qualifying  securities  firms  would  be 
subject  to  supervision  and  regulation  comparable  to 
depository  institutions  in  OECD  countries.  This 
supervision  distinguishes  qualifying  securities 
firms  from  other  types  of  entities,  such  as 
commercial  firms.  Further,  under  the  current  Basel 
Accord,  claims  on  OECD  banks  and  securities  firms 
receive  a  20  percent  risk  weight  without  satisfying 
a  similar  credit  rating  requirement.  Thus,  while  the 
Agencies  considered  both  a  higher  rating 
requirement,  on  the  one  hand,  and  no  rating 
requirement,  on  the  other,  the  Agencies  concluded 
the  proposed  rating  requirement  struck  an 
appropriate  balance. 

"The  Recourse  Rule  defined  'nationally 
recognized  statistical  rating  organization"  as  an 
entity  recognized  by  the  Division  of  Market 
Regulation  of  the  SEC  as  a  nationally  recognized 
statistical  rating  organization  for  various  purposes, 
including  the  Cx)mmission's  uniform  net  capital 
requirements  for  brokers  and  dealers. 


-lAttM 
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between  U.S.  institutions  and  non-U.S. 
institutions  that  already  apply  the  1998 
Basel  revision  for  claims  on  securities 
firms. 

One  of  the  commenters  did  not  object 
to  the  Agencies'  adoption  of  a  rating 
criterion  for  qualifying  securities  firms 
even  though  it  is  more  conservative  than 
the  Basel  provision.  Three  commenters, 
however,  opposed  the  adoption  of  a 
rating  standard.  First,  these  commenters 
believed  that  the  qualifying  criteria 
requiring  adequate  supervision, 
regulation,  and  capital  are  sufficient 
indicators  of  creditworthiness  without  a 
rating  requirement.  Specifically,  SEC 
supervision  of  broker-dealers,  including 
its  net  capital  rule,  provides  a  rigorous 
supervisory  framework  not  warranting 
the  additional  rating  requirement. 
Second,  two  commenters  stated  that 
elimination  of  the  rating  standard  from 
the  proposed  U.S.  rule  would  make  it 
consistent  with  the  Basel  provision  and 
would  eliminate  the  competitive 
disparity  with  foreign  banks  applying 
the  Basel  provision.  Two  commenters 
also  indicated  that  imposing  a  rating 
requirement  on  securities  firms  is 
inconsistent  with  the  provision  of  the 
Agencies'  current  capital  rule  granting  a 
20  percent  risk  weight  to  claims  on 
OECD  banks  vtdthout  a  rating 
requirement.  Two  commenters  noted 
that  many  high  quality  securities  firms 
in  the  United  States  do  not  issue  debt 
in  the  public  debt  markets  and  therefore 
do  not  have  a  credit  rating  frtim  a  rating 
agency.  They  contended  that  the 
Agencies  should  not  put  such  firms  into 
the  position  of  either  obtaining  ratings 
without  a  business  need  or  being 
disadvantaged  (i.e.,  pajring  higher  rates) 
when  they  borrow  firom  banking 
oi^anizations.  Another  commenter 
argued  that  the  Agencies  should  not  vest 
government  authority  in,  and  increase 
institutions'  reliance  on,  a  small  group 
of  private  rating  agencies. 

Upon  further  consideration,  the 
Agencies  have  decided  that  market 
practices  for  certain  types  of 
transactions  and  banking  organizations' 
credit  risk  exposure  from  such 
transactions  do  not  necessitate 
compliance  with  a  rating  standard  for 
certain  types  of  collateralized 
transactions.  Accordingly,  the  Agencies 
are  differentiating  the  treatment  of 
uncollateralized  transactions  and 
certain  types  of  collateralized 
transactions  satisfying  designated 
prudential  criteria. 

Accordingly,  with  regard  to  claims  on 
qualifying  securities  firms  that  do  not 
meet  such  prudential  collateralization 
criteria  (or  that  are  not  otherwise 
covered  by  a  qualifying  guarantee  or 
secured  by  qualifying  collateral),  the 


Agencies  are  retaining  the  proposed 
rating  standard  as  a  uniform  way  of 
assessing  the  credit  risk  of  securities 
firms  in  the  United  States  and  in  other 
OECD  countries.  The  use  of  such  credit 
ratings  represents  a  market-based 
approach  for  credit  assessment  because 
investors  and  market  participants  rely 
on  such  ratings  in  making  investment 
and  business  decisions.  The  Agencies 
recognize  the  value  of  the  supervisory 
and  regulatory  oversight  of  securities 
firms  in  the  United  States  and  other 
OECD  countries.  However,  the  Agencies 
believe  that  applying  a  rating  standard 
as  a  uniform  credit  standard  for 
securities  firms  both  domestically  and 
internationally  is  a  sound  prudential 
supplement  to  ensure  that  only  claims 
on,  or  guaranteed  by,  high  qudity 
securities  firms  are  accorded  a  20 
percent  risk  weight.  Because  a  ratings- 
based  approach  increases  the  risk 
sensitivity  of  the  risk-based  capital 
framework,  the  Agencies  also  adopted 
such  an  approach  in  the  recendy  issued 
Recourse  Rule.^  In  addition,  the  use  of 
external  ratings  is  under  consideration 
by  the  Basel  Committee  as  part  of  the 
revisions  to  the  Accord. 

One  commenter  believed  that  claims 
on  a  qualifying  securities  firm  that  is 
unrated  should  be  given  a  20  percent 
risk  weight  only  if  the  claims  are 
guaranteed  by  the  securities  firm's 
parent  company  and  the  parent 
company  is  rated  in  one  of  the  top  three 
investment  grade  rating  categories.  The 
parent  company  need  not  be  a 
qualifying  securities  firm.  Such  a 
guarantee  legally  ensures  that  a  parent 
company  with  a  high  credit  rating  vriU 
support  claims  on  its  qualifying 
securities  firm  subsidiary.  Accordingly, 
the  final  rule  allows  20  percent  risk 
weighting  on  a  claim  on  an  unrated 
qualifying  securities  firm  if  the  parent 
company  guarantees  the  claim  and 
satisfies  the  rating  standard. 

One  commenter  believed  that  the 
Agencies  should  allow  banking 
organizations  to  rely  on  ratings 
generated  by  their  internal  ratings 
systems  and  analytical  models.  These 
systems  and  models  cover  a  wide  range 
of  securities  firms  and  are  relied  upon 
by  banking  organizations  for  the 
allocation  of  economic  capital  and  for 
other  purposes.  This  commenter  argued 
that  reUance  on  such  systems  is 
consistent  with  the  intemal-ratings- 
based  approach  that  is  a  major  focus  of 
the  potential  revisions  to  the  Basel 
Accord  set  forth  in  the  Basel 


Committee's  January  2000  consultative 
paper.  However,  it  is  premature  to  adopt 
such  an  option  in  this  rulemaking.  The 
broader  Basel  consultative  process  is 
addressing  outstanding  issues  related  to 
the  adoption  of  such  an  internal  ratings 
approach,  and  the  Agencies  may 
reconsider  this  position  once  the  Basel 
process  is  concluded. 

In  response  to  commenters  who 
argued  tiiat  the  rule  could  force  some 
securities  firms  to  obtain  unneeded 
ratings  to  avpid  higher  borrowing  costs, 
the  Agencies  have  decided  to  accord  a 
20  percent  risk  weight  to  certain 
collateralized  claims  on  qualifying 
securities  firms,  without  regard  to  the 
rating  standard,  provided  the  claims 
satisfy  certain  specified  criteria.  The 
Agencies  have  determined  that  the 
requirements  imposed  by  the  market  on 
certain  collateralized  transactions, 
particularly  reverse  repurchase/ 
repurchase  agreements  and  securities 
lending/borrowing  transactions,  ensure 
that  such  claims  on  qualifying  securities 
firms  pose  very  low  credit  risk  to 
banking  organizations.  These  market 
practices  are  incorporated  in  the 
prudential  requirements  imposed  by  the 
final  rule. 

Under  the  final  rule,  the  collateralized 
portion  of  a  claim  on  a  qualifying 
securities  firm  is  eligible  for  a  20 
percent  risk  weight  provided  that  the 
claim  arises  under  a  contract  that:  (1)  Is 
a  reverse  repurchase/repurchase 
agreement  or  securities  lending/ 
borrowing  transaction  executed  using 
standard  industry  documentation;  (2)  is 
collateralized  by  liquid  and  readily 
marketable  debt  or  equity  securities;  (3) 
is  marked  to  market  daily;  (4)  is  subject 
to  a  daily  margin  maintenance 
requirement  under  the  standard 
industry  documentation  >°;  and  (5)  can 
be  liquidated,  terminated,  or  accelerated 
immediately  in  bankruptcy  or  similar 
proceeding,  and  the  security  or 
collateral  agreement  will  not  be  stayed 
or  avoided,  under  applicable  law  of  the 
relevant  jurisdiction."  The 


'Furthermore,  consistent  with  the  Recourse  Rule, 
if  ratings  are  available  from  more  than  one  rating 
agency,  the  lowest  rating  will  be  used  to  determine 
whether  the  rating  standard  has  been  met. 


'"The  collateralized  portion  of  the  claim  is  the 
portion  covered  by  the  market  value  of  the 
collateral.  Remargining  of  collateral  should  be 
executed  on  a  daily  basis,  taking  into  account  any 
change  in  a  banking  organization's  exposure  to  the 
counterparty  under  the  claim  in  relation  to  the 
market  value  of  the  collateral  held  in  support  of  the 
claim. 

<  >  For  example,  a  claim  is  exempt  from  the 
automatic  stay  in  bankruptcy  in  the  United  States 
if  it  arises  under  a  securities  contract  or  a 
repurchase  agreement  subject  to  section  555  or  559 
of  the  Bankruptcy  Code,  respectively  (11  U.S.C.  555 
or  559),  a  qualified  financial  contract  under  section 
11(e)(8)  of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1821(e)(8)),  or  a  netting  contract  between 
financial  institutions  under  sections  401-407  of  the 
Federal  Deposit  Insurance  Corporation 

Continued 
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coUateralization  of  suclj  a  claim  should 
be  consistent  with  sound  industry 
practice  for  the  tyjw  of  transaction,  such 
as  a  securities  borrowing  transaction. 
The  final  rule  accords  such 
collateralized  claims  on  qualifying 
securities  firms  a  20  percent  risk  weight 
(if  the  claims  are  not  otherwise  eligible 
for  a  zero  percent  risk  weight)  without 
the  need  for  the  qualifying  securities 
firm  or  its  parent  company  to  comply 
with  the  rating  standard  of  the  final 
rule.  If  the  claim  were  off  balance  sheet, 
the  claim  would  continue  to  be 
converted  to  an  on-balance  sheet  credit 
equivalent  amount  according  to  each 
Agency's  risk-based  capital  rules  and 
then  risk  weighted. 

One  commenter  contended  that  the 
rule  should  accord  a  20  percent  risk 
weight  to  claims  on,  or  guaranteed  by, 
a  subsidiary  of  a  qualifying  securities 
firm  if  the  subsidiary  is  subject  to  the 
same  supervision  and  regulation  as  its 
parent  qualifying  securities  firm. 
However,  the  Agencies  believe  that  this 
approach  would  require  extensive 
qualitative  assessment  of  the  regulation 
of  subsidiaries  of  qualifying  seciirities 
firms  both  domestically  and 
internationally  and,  thus,  is  of  little 
practical  use  in  setting  the  risk  weight 
for  claims.  Consequently,  the  Agencies 
have  not  made  this  suggested  revision  to 
the  proposal. 

One  commenter  urged  the  Agencies  to 
eliminate  the  reference  to  "other 
regulatory  requirements"  in  the  criteria 
for  qualifying  U.S.  securities  firms.  This 
commenter  stated  that  the  term  includes 
regulatory  requirements  unrelated  to 
seciirities  firms'  financial  condition  and 
would  impose  a  substantial  compliance 
burden  on  lending  institutions.  The 
commenter  believed  that  a  banking 
organization  should  be  able  to  rely  on 
representations  of  a  broker-dealer  that  it 
meets  the  relevant  regulatory 
requirements.  The  Agencies  have 
decided  to  revise  the  language  of  the 
nile  to  require  qualified  U.S.  seciirities 
firms  to  be  broker-dealers  registered 
with  the  SEC  and  comply  with  the 
SEC's  net  capital  rvile.  17  CFR  240.15c3- 
1.  Thus,  the  only  requirement  that 
banking  organizations  must  track  is 
whether  a  securities  firm  is  in 
compliance  with  its  net  capital 
requirement.  This  requirement  should 
not  be  burdensome  to  monitor  because 
secxirities  firms  not  in  compliance  with 
the  net  capital  rule  must  immediately 
cease  conducting  business  as  broker- 
dealers,  which  would  usually  be  well 
known  in  the  financial  sector.  Absent 
information  to  the  contrary,  however. 


Improvement  Act  of  1991  (12  U.S.C  4401-4407),  or 
the  Board's  Regulatioa  EE  (12  CFR  put  231). 


the  Agencies  would  allow  banking 
organizations  to  rely  on  annual  reports 
or  other  confirmations  of  compliance 
provided  by  securities  firms. 

Two  commenters  urged  the  Agencies 
to  extend  the  20  percent  risk  weight  to 
over-the-counter  (OTC)  derivatives 
dealers  registered  with  the  SEC.  They 
noted  that  such  firms  are  subject  to 
substantial  regulation,  supervision,  and 
capital  requirements.  These  include 
limits  on  the  scope  of  their  activities, 
specified  internal  risk  management 
controls,  recordkeeping  and  reporting 
obligations,  and  a  net  capital  rule. 
Although  these  commenters  recognized 
that  the  oversight  of  OTC  derivatives 
dealers  is  less  rigorous  than  for  standard 
broker-dealers,  ^ey  contended  that  the 
level  of  oversight  is  sufficient  to  support 
a  20  percent  risk  weight  for  claims  on 
such  firms.  One  commenter  also 
believed  that  a  risk  weight  less  than  100 
percent  should  be  applied  to  entities 
subject  to  regulatory  reporting  as 
Material  Associated  Persons  (MAPs) 
under  the  SEC's  risk  assessment  rules. 
This  commenter  also  believed  that,  if  a 
MAP  voluntarily  reports  information 
under  the  guidelines  of  the  Derivatives 
Policy  Group,  the  risk  weight  applicable 
to  claims  on  the  MAP  should  be 
reduced  further. 

The  Agencies  have  retained  their 
proposed  requirement  that  U.S.  firms 
must  be  fully  regulated  registered 
broker-dealers  as  a  prerequisite  to  being 
qualifying  securities  jirms.  The 
Agencies  continue  to  believe  that  only 
claims  on  those  firms  that  are  subject  to 
the  SEC's  full  oversight  and  net  capital 
requiremeuts  should  qualify  for  a 
capital  charge  that  is  only  20  percent  of 
the  requirement  applied  to  a  broad  array 
of  claims  on  other  supervised  financial 
firms,  including  bank  holding 
companies.  The  Agencies  believe  that 
such  oversight  and  supervision  is 
needed  to  be  consistent  with  the  terms 
of  the  revised  provision  of  the  Basel 
Accord  giving  a  20  percent  risk  weight 
to  claims  on  securities  firms  subject  to 
such  supervision  and  oversight. 
Accordingly,  the  final  rule  only  reduces 
the  risk  weight  of  U.S.  securities  firms 
that  are  fully  regulated,  registered 
broker-dealers  satisfying  their  net 
capital  requirements.  Furthermore,  the 
Agencies  are  cognizant  that  claims  on 
OTC  derivatives  dealers,  MAPs,  and 
other  companies,  with  high  quality 
ratings,  may  qualify  for  reduced  risk 
weightings  under  the  standardized 
ratings-based  approach  currently  being 
considered  as  part  of  the  revisions  to  the 
Basel  Accord.  The  Agencies  may 
reconsider  this  issue  when  the  Basel 
Accord  is  amended. 


Finally,  one  commenter  stated  that 
the  Agencies  should  conduct  a 
comprehensive  review  of  all  of  their 
regulations  to  eliminate  regulations  that 
are  unnecessary  or  outmoded,  thereby 
hindering  the  flexibility  needed  by 
banking  organizations  as  they  adapt  to 
the  changing  financial  services  industry. 
The  Agencies  note  that  the  Basel  risk- 
based  capital  framework  is  undergoing 
an  overall  review  and  revision  to  make 
it  more  risk-focused  and  flexible  for 
banking  organizations.  Furthermore,  the 
Agencies  currently  conduct 
comprehensive  sdieduled  reviews  of 
their  regulations,  including  their  capital 
guidelines. 

In  addition  to  the  modifications 
discussed  previously,  the  final  rule 
states  expressly  that  a  claim  (including   , 
a  subordinated  claim)  on  a  qualifying 
securities  firm  that  is  an  instrument 
used  by  the  firm  to  satisfy  its  applicable 
capital  requirement  will  be  ineligible  for 
the  20  percent  risk  weight.  The 
Agencies  have  decided  to  impose  this 
restriction  because  banks  make 
subordinated  loans  to,  and  purchase 
subordinated  debt  of,  securities  firms 
that  are  included  in  the  securities  firms' 
capital  under  the  SEC's  net  capital  rule. 
As  subordinated  debt,  the  credit  risk  of 
these  loans  is  higher  than  on  the 
securities  firms'  senior  debt  and  general 
unsecured  obligations. 

The  coUateralization  provision  of  the 
final  rule,  in  general,  provides  a  20 
percent  risk  weight  to  claims  on,  or 
guaranteed  by,  qualifying  securities 
firms  that  are  collateralized  by  debt  and 
equity  securities,  including  corporate 
debt  and  equity  securities.  The  Agencies 
note  that  the  current  rules  of  the  OCC 
and  the  Board  give  a  zero  percent  risk 
weight  to  certain  claims  that  are 
collateralized  by  cash  on  deposit  in  the 
hanking  organization  or  by  securities 
issued  or  guaranteed  by  the  U.S. 
government  or  its  agencies  or  other 
OECD  central  governments.  ^^  These 
cuirent  rules  of  the  OCC  and  the  Board 
require  a  positive  margin  of  collateral  to 
be  maintained  on  such  a  claim  on  a 
daily  basis,  taking  into  account  any 
change  in  a  hanking  organization's 
exposure  to  the  obligor  or  counterparty 
imder  the  claim  in  relation  to  the  market 
value  of  the  collateral  held  in  support  of 
the  claim.  Claims  qualifying  for  a  zero 
percent  risk  weight  imder  the  curreint 
rules  of  the  OCC  and  the  Board  are 
unaffected  by  this  final  rule  giving  a  20 


"  12  CFR  part  3,  appwidix  A,  3(a)(l)(viii);  12  CFR 
part  208.  appendix  A.  m.C  (1);  and  12  CFR  part  225, 
appendix  A.  01.  (CMD- 


KT_       CO  IT-,, 
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percent  risk  weight  to  certain  claims  on 
qualifying  securities  firms.^^ 

By  contrast,  OTS  and  FDIC  rules 
apply  a  20  percent  risk  weight  to  claims 
that  are  collateralized  by  cash  on 
deposit  in  depository  institutions  or  by 
securities  issued  or  guaranteed  by  OECD 
governments.'*  To  ensure  uniform 
treatment  of  claims  on  qualifying 
securities  firms  under  the  final  rule,  the 
FDIC  and  OTS  are  amending  their  rules 
to  provide  a  zero  percent  risk  weight  to 
these  claims."  The  FDIC  and  OTS  are 
reviewing  whether  to  make  further  rule 
changes  to  apply  this  risk  weight  to 
claims  on  other  entities  that  are 
collateralized  in  this  maimer,  e.g., 
claims  on  borrowers  that  are  secured  by 
certificates  of  deposit. 

Final  Rule 

After  careful  consideration  of  the 
comments  received  and  for  the  reasons 
discussed,  the  Agencies  have  decided  to 
adopt  a  final  rule  according  a  20  percent 
risk  weight  to  certain  claims  on,  or 
guaranteed  by,  certain  qualifying  OECD 
securities  firms.  Qualifying  U.S. 
securities  firms  are  broker-dealers  that 
are  registered  with  the  Securities  and 
Exchange  Commission  and  satisfy  their 
net  capital  requirements.  Qualifying 
securities  firms  incorporated  in  other 
OECD  countries  are  those  firms  that  are 
subject  to  consolidated  supervision  and 
regulation  comparable  to  diat  applied  to 
banks  in  such  coimtries.  Such 
regulation  must  include  risk-based 
capital  requirements  comparable  to 
those  applied  to  banks  under  the  Basel 
Accord.  With  respect  to  OECD  countries 
that  are  members  of  th&  European 
Union,  compliance  with  the  CAD 
generally  satisfies  this  requirement. 

The  final  rule  applies  a  20  percent 
risk  weight  to  a  claim  on,  or  guaranteed 


"  Also,  this  final  rule  is  in  addition  to,  and  does 
not  modify,  the  current  rules  of  the  Agencies  that 
already  permit  a  20  percent  risk  weight  to  be 
assigned  to  certain  claims  that  are  collateralized  by 
securities  issued  or  guaranteed  by  U.S.  government- 
sponsored  agencies,  multilateral  lending 
institutions,  or  regional  development  banks. 

>«  12  CFR  part  325,  Appendix  A,  II.C  and  12  CFR  . 
5»7.6(a)(ii)(B)  and  (N). 

■'The  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994  (12  U.S.C 
4803(a))  requires  the  Agencies  to  work  jointly  to 
make  uniform  their  regulations  and  guidelines 
implementing  common  statutory  or  su|>ervisory 
policies.  Although  the  current  risk-based  capital 
rules  of  the  OCC  and  the  Board  with  regard  to 
collateralized  claims  that  qualify  for  the  zero 
percent  risk  weighting  are  not  affected  by  this  final 
rule,  the  FDIC  and  OTS  are  amending  their  risk- 
based  capital  standards  to  ensure  that  the  Agencies 
have  consistency  of  application  in  how  claims  on 
qualifying  securities  firms  are  risk-weighted  when 
the  claims  are  collateralized  by  cash  on  deposit  in 
the  lending  depository  institution  or  by  securities 
issued  or  guaranteed  by  the  U.S.  or  other  OECD 
central  governments  (including  U.S.  government 
agencies). 


by,  a  qualifying  securities  firm  that  has 
a  long-term  issuer  credit  rating  or  a 
rating  on  at  least  one  issue  of  long-term 
unsecured  debt  in  one  of  the  three 
highest  investment-grade-rating 
categories  from  a  rating  agency. 
However,  if  ratings  are  available  from 
more  than  one  rating  agency,  the  lowest 
rating  will  be  used  to  determine 
whether  the  rating  standard  has  been 
met.  The  final  rule  also  gives  a  20 
percent  risk  weight  to  a  claim  on  a 
qualifying  securities  firm  not  satisfying 
the  rating  criterion  if  the  firm's  parent 
company  satisfies  the  rating  criterioti 
and  guarantees  the  claim.  In  addition, 
the  final  rule  accords  a  20  percent  risk 
weight  to  a  collateralized  claim  on,  or 
guaranteed  by,  a  qualifying  securities 
firm  if  the  claim  arises  under  a  contract 
that:  (1)  Is  a  reverse  repurchase/ 
repurchase  agreement  or  securities 
lending/borrowing  transaction  executed 
under  standard  industry  dociimentation; 
(2)  is  collateralized  by  liquid  and 
readily  marketable  debt  or  equity 
securities;  (3)  is  marked  to  market  daily; 

(4)  is  subject  to  a  daily  margin 
maintenance  requirement  imder  the 
standard  industry  documentation;  and 

(5)  can  be  liquidated,  terminated,  or 
accelerated  immediately  in  bankruptcy 
or  similar  proceeding,  and  the  security 
or  collateral  agreement  will  not  be 
stayed  or  avoided,  under  applicable  law 
of  the  relevant  jurisdiction. 

The  Agencies  are  adopting  this  rule 
giving  a  20  percent  risk  weight  to 
certain  claims  on  certain  qualifying 
securities  firms  for  several  reasons. 
First,  claims  on  qualifying  securities 
firms  satisfying  the  criteria  of  the  final 
rule  generally  pose  relatively  low  credit 
risk  to  banking  organizations.  Second, 
the  100  percent  risk  weight  applied  to 
claims  on  securities  firms  under  the 
Agencies'  current  capital  rules  is  more 
stringent  than  the  20  percent  risk  weight 
permitted  for  claims  on  qualifying 
securities  firms  imder  the  Basel  Accord 
and  the  CAD.  This  results  in  a 
competitive  inequity  for  U.S.  depository 
institutions,  which  would  be  reduced  by 
this  final  rule. 

The  Agencies  note  that  this  rule  will 
address  collateralized  transactions 
conducted  with  qualifying  securities 
firms  where  the  collateral  is  a 
marketable  security  other  than  an  U.S. 
or  other  OECD  government  security.  As 
noted  previously,  the  OCC  and  the 
Board  v«rill  permit  transactions  that  are 
collateralized  by  cash  or  an  U.S.  or  other 
OECD  government  security  to  be  risk 
weighted  according  to  each  Agency's 
existing  risk-based  capital  rules  for 
collateralized  transactions.  Furthermore, 
consistent  with  the  current  rules  of  the 
OCC  and  the  Board,  the  FDIC  and  the 


OTS  are  modifying  their  risk-based 
capital  standards  to  permit  a  zero 
percent  risk  weight  to  be  assigned  to 
certain  claims  on  qualifying  securities 
firms  collateralized  by  cash  on  deposit 
in  a  bank  or  securities  issued  or 
guaranteed  by  the  central  governments 
of  OECD  countries  (e.g.,  securities  of  the 
U.S.  Government  and  its  agencies),  as 
discussed  previously.  Finally,  if  the 
banking  organization  is  subject  to  the 
market  risk  rules  of  the  OCC,  Board,  or 
FDIC,  and  the  transaction  is  a  securities 
borrowing  transaction,  the  risk-based 
capital  for  the  transaction  should  be 
determined  according  to  the  Interim 
Rule  on  Securities  Borrowing 
Transactions.'" 

Regulatory  Flexibility  Act 

Under  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  Agencies 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  it  will  not  have  a  significant 
impact  on  the  amount  of  capital 
required  to  be  held  by  small 
institutions.  The  rule:  (1)  Only  covers  a 
narrow  category  of  assets,  (2)  decreases 
the  amoimt  of  capital  that  an  institution 
must  hold  for  those  assets,  (3)  does  not 
significantly  change  the  amount  of  total 
capital  an  institution  must  hold,  and  (4) 
will  have  a  positive  impact  on  an 
affected  institution's  capital 
compliance.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Redaction  Act 

The  Agencies  have  determined  that 
this  final  rule  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  seq.). 

Use  of  "Plain  Language" 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  of  1999  requires  the  use  of 
"plain  language"  in  ail  proposed  and 
final  rules  published  after  January  1, 
2001.  The  Agencies  invited  comments 
cm  whether  die  proposed  rule  was 
written  in  "plain  language"  and  how  to 
make  the  proposed  rule  easier  to 
imderstand.  No  commenter  indicated 
that  the  proposed  rule  needs  to  be 
revised  to  make  it  easier  to  understand. 
The  final  rule  is  substantially  similar  to 
the  proposed  rule  and  the  Agencies 
believe  the  final  rule  is  written  plainly 
and  clearly. 


><>  12  CFR  part  3.  appendix  B,  3(aKlMii)  (OCC):  12 
CFR  part  208,  appendix  E,  3(a)(l)(Bofutl);  12  CFR 
part  225,  appendix  E,  3(a)(l)(Board);  and  12  CFR 
pail  325,  appendix  C,  3(a)(l)(FDIC). 
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ExecatiTe  Order  12866 

The  Comptroller  of  the  Currency  and 
the  Director  of  the  OTS  have  detennined 
that  this  final  rule  is  not  a  "significant 
regulatory  action"  for  purposes  of 
Executive  Order  12866.  This  rule 
reduces  the  current  risk  weighting 
applied  to  claims  on  qualifying 
securities  firms  and  will  not  impose 
additional  cost  or  burden  on 
institutions. 

OCC  and  OTS— Unfunded  Mandates 
Reform  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104-4.  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this  final 
rule  reduces  the  current  risk-based 
capital  charge  for  claims  on.  and  claims 
guaranteed  by,  qualifying  securities 
firms.  Accordingly,  the  OCC  and  OTS 
have  determined  that  this  rule  will  not 
result  in  the  expenditure  by  state,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  In  fact,  this  rule  will 
not  impose  any  new  cost  or  burden  on 
state,  local,  or  tribal  governments,  or  the 
private  sector.  Therefore,  the  OCC  and 
OTS  have  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  regulatory  alternatives 
considered. 

FDIC  Assessment  of  Impact  of  Federal 
Regulation  On  Families 

The  FDIC  has  determined  that  this 
final  rule  will  not  affect  family  well 
being  within  the  meaning  of  section  654 
of  the  Treasury  and  General 
Government  Appropriations  Act  of  1999 
(Pub.  L105-277). 

List  of  Subjects 

12  CFR  Part  3 

Administrative  practice  and 
procedure.  Capital,  National  banks. 
Reporting  and  recordkeeping 
reqiiirements.  Risk. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking,  Confidential  business 
information.  Crime,  Currency,  Federal 


Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System.  Holding  companies. 
Reporting  and  recordkeeping 
requirements,  Securities. 

12  CFR  Part  325 

Administrative  practice  and 
procedure,  Banks,  banking,  Capital 
adequacy.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 
State  non-member  banks. 

12  CFR  Part  567 

Capital,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Offic*  of  the  Comptroller  of  the 

CurrwKy 

12  CFR  Chaptsr  I 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  the  Office  of  the  Comptroller 
of  the  Currency  amends  part  3  of 
chapter  I  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  ^-MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  161. 1818. 
1828{n).  1828  note.  1831n  note.  1835.  3907, 
and  3909. 

2.  In  appendix  A  to  part  3: 

A.  In  section  1.  paragraphs  (c)(19) 
through  (c)(34)  are  redesignated  as 
(c)(20)  through  (c)(35); 

B.  In  section  1,  new  paragraph  (c)(19) 
is  added; 

C.  In  section  3,  footnotes  11a  and  lib 
are  redesignated  as  lib  and  lie; 

D.  In  section  3,  new  paragraphs 
(a)(2)(xiii)  and  (a)(4)(x)  are  added:  and 

E.  In  section  3,  new  footnote  11a  is 
added. 

The  additions  read  as  follows: 

AppendU  A  to  Part  3— Risk-Baaed  Capital 
Guidelines 

Section  1.  Purpose.  Applicability  of 
Guidelines,  and  Definitions. 
•         •         •         *         * 

(c)*  *  • 

(19)  Nationally  recognized  statistical  rating 
organization  (NRSRO)  means  an  entity 
recognized  by  the  Division  of  Market 
Regulation  of  the  Securities  and  Exchange 
Conunission  (or  any  successor  Division) 
(Commission  or  SEC)  as  a  nationally 
recognized  statistical  rating  organization  for 
various  purposes,  including  the 


Commission's  uniform  net  capital 
requirements  for  brokers  and  dealers. 

***** 

Section  3.  Risk  Categories/Weights  for  On- 
Balance  Sheet  Assets  and  Off-Balance  Sheet 
Items. 

***** 

(a)*  •  * 

(2)«  «  • 

(xiii)  Claims  on,  or  guaranteed  by,  a 
securities  firm  incorporated  in  an  OECD 
country,  that  satisfies  the  following 
conditions: 

(A)  If  the  securities  firm  is  incorporated  in 
the  United  States,  then  the  Brm  must  be  a 
broker-dealer  that  is  registered  with  the  SEC 
and  must  be  in  compliance  with  the  SEC's 
net  capital  regulation  (17  CFR  240.15c3(l)). 

(B)  If  the  securities  firm  is  incorporated  in 
any  other  OECD  country,  then  the  bank  must 
be  able  to  demonstrate  that  the  firm  is  subject 
to  consolidated  supervision  and  regulation, 
including  its  subsidiaries,  comparable  to  that 
imposed  on  depository  institutions  in  OECD 
countries:  such  regulation  must  include  risk- 
based  capital  standards  comparable  to  those 
applied  to  depository  institutions  under  the 
Basel  Capital  Accord."* 

(C)  The  securities  firm,  whether 
incorporated  in  the  United  States  or  another 
OECD  country,  must  also  have  a  long-term 
credit  rating  in  accordance  with  section 
3(a)(2)(xiii)(C)(l)  of  this  appendix  A;  a  parent 
company  guarantee  in  accordance  with 
section  3(a)(2)(xiii)(C)(2)  of  this  appendix  A; 
or  a  collateralized  claim  in  accordance  with 
section  3(a)(2)(xiii)(C)(3)  of  this  appendix  A. 
Claims  representing  capital  of  a  securities 
firm  must  be  risk  weighted  at  100  percent  in 
accordance  with  section  3(a)(4)  of  this 
Appendix  A. 

(1)  Credit  rating.  The  securities  firm  must 
have  either  a  long-term  issuer  credit  rating  or 
a  credit  rating  on  at  least  one  issue  of  long- 
term  unsecured  debt,  from  a  NRSRO  that  is 
in  one  of  the  three  highest  investment-grade 
categories  used  by  the  NRSRO.  If  the 
securities  firm  has  a  credit  rating  from  more 
than  one  NRSRO.  the  lowest  credit  rating 
must  be  used  to  determine  the  credit  rating 
under  this  paragraph. 

(2)  Parent  company  guarantee.  The  claim 
on,  or  guaranteed  by,  the  securities  firm  must 
be  guaranteed  by  the  firm's  parent  company, 
and  the  parent  company  must  have  either  a 
long-term  issuer  credit  rating  or  a  credit 
rating  on  at  least  one  issue  of  long-term 
unsecured  debt,  from  a  NRSRO  that  is  in  one 
of  the  three  highest  investment-grade 
categories  used  by  the  NRSRO. 

(3)  Collateralized  claim.  The  claim  on  the 
securities  firm  must  be  collateralized  subject 
to  all  of  the  follovidng  requirements: 

(jj  The  claim  must  arise  from  a  reverse 
repurchase/repurchase  agreement  or 
securities  lending/borrowing  contract 
executed  using  standard  industry 
documentation. 


"■  See  Acxnrd  on  International  Convergence  of 
Capital  Measur«ment  and  Capital  Standards  as 
adopted  by  the  Basle  Committee  on  Banking 
Regulations  and  Supervisory  Practices  (renamed  as 
the  Basel  Committee  on  Banking  Supervision), 
dated  )uly  19S«  (amended  1998). 
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(ji)  The  coUat^al  must  consist  of  debt  or 
equity  securities  that  are  liquid  and  readily 
marketable. 

(ill)  The  claim  and  collateral  must  be 
marked-to-market  daily. 

(jv)  The  claim  must  be  subject  to  daily 
margin  maintenance  requirements  under 
standard  industry  documentation. 

(v)  The  contract  from  which  the  claim 
arises  can  be  liquidated,  terminated,  or 
accelerated  immediately  in  bankruptcy  or 
similar  proceedings,  and  the  security  or 
collateral  agreement  will  not  be  stayed  or 
avoided  under  the  applicable  law  of  the 
relevant  jurisdiction.  To  be  exempt  from  the 
automatic  stay  in  bankruptcy  in  the  United 
States,  the  claim  must  arise  from  a  securities 
contract  or  a  repurchase  agreement  under 
section  555  or  559,  respectively,  of  the 
Bankruptcy  Code  (11  U.S.C.  555  or  559),  a 
qualified  financial  contract  under  section 
11(e)(8)  of  the  Federal  Deposit  Insurance  Act 
(12  U.S.C.  1821(e)(8)),  or  a  netting  contract 
between  or  among  financial  institutions 
under  sections  401-407  of  the  Federal 
Deposit  Insurance  Corporation  Improvement 
Act  of  1991  (912  U.S.C.  4407),  or  the 
Regulation  EE  (12  CFR  part  231). 
•         *         *         *         • 

I  ^*'  *    *    *  .     ,     r 

(x)  Claims  representing  capUal  of  a 
Purities  firm  notwithstanding  section 
3(a)(2)(xiii)  of  this  appendix  A. 
*         *         *         * 


1 


Dated:  March  25.  2002. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

Federal  Reserve  System 

12  CFR  Chapter  II 

For  the  reasons  set  forth  in  the  joint 
preamble,  parts  208  and  225  of  chapter 
n  of  title  12  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

I  Authority:  12  U.S.C.  24.  36,  92a,  93a, 
148(a),  248(c),  321-338a,  37ld,  461.  481-486, 
601,  611.  1814.  1816,  1818,  1820(d)(9), 
1823(j),  1828(o).  1831,  18310. 1831p-l. 
1831r-l,  1835(a),  1882,  2901-2907.  3105, 
3310,  3331-3351,  and  3906-3909;  15  U.S.C. 
78b.  781(b),  781(g),  781(i),  78o--l(c)(5),  78q, 
78q-l,  and  78w;  31  U.S.C.  5318;  42  U.S.C. 
4012a.  4104a,  4104b,  4106,  and  4128. 

I  2.  In  appendix  A  to  part  208,  the 
following  amendments  are  made: 

a.  In  sections  IH.  and  IV..  footnotes  38 
through  54  are  redesignated  as  footnotes 
♦l  through  57; 

b.  In  section  in.C.2.  tinder  the  title 
Category  2: 20  percent,  the  three 
existing  paragraphs  are  designated  as 
2.a.  through  2.c.,  and  a  new  paragraph 
2.d.  is  added  with  new  footnotes  38,  39, 
and  40; 


c.  In  section  III.C.4.b.,  a  new  sentence 
is  added  at  the  end  of  the  paragraph; 
and 

d.  In  Attachment  HI,  under  Category 
2.  new  paragraphs  12  and  13  are  added. 
The  revision  and  additions  read  as 
follows: 

Appendix  A  to  Part  208— Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure 

•        *        *        *        * 

III.  *  *  * 

C.  *  *  * 

2.  *   *  * 

d.  This  category  also  includes  claims  *"  on, 
or  guaranteed  by,  a  qualifying  securities  firm 
incorporated  in  the  United  States  or  other 
member  of  the  OECD-based  group  of 
countries  '"  provided  that:  The  qualifying 
securities  firm  has  a  long-term  issuer  credit 
rating,  or  a  rating  on  at  least  one  issue  of 
long-term  debt,  in  one  of  the  three  highest 
investment  grade  rating  categories  from  a 
nationally  recognized  statistical  rating 
organization;  or  the  claim  is  guaranteed  by 
the  firm's  parent  company  and  the  parent 
company  has  such  a  rating.  If  ratings  are 
available  from  more  than  one  rating  agency, 
the  lowest  rating  will  be  used  to  determine 
whether  the  rating  requirement  has  been  met. 
This  category  also  includes  a  collateralized 
claim  on  a  qualifying  securities  firm  in  such 
a  country,  without  regard  to  satisfaction  of 
the  rating  standard,  provided  that  the  claim 
arises  under  a  contract  that:. 

(1)  Is  a  reveree  repurchase/repurchase 
agreement  or  securities  lending/borrowing 
transaction  executed  using  standard  industry 
documentation; 

(2)  Is  collateralized  by  debt  or  equity 
securities  that  are  liquid  and  readily 
marketable; 

(3)  Is  marked-to-market  daily; 

(4)  Is  subject  to  a  daily  margin  maintenance 
requirement  under  the  standard  industry 
documentation;  and 

(5)  Can  be  liquidated,  terminated,  or 
accelerated  immediately  in  bankruptcy  or 
similar  proceeding,  and  the  security  or 
collateral  agreement  will  not  be  stayed  or 


'•  Claims  on  a  qualifying  securities  firm  that  are 
instruments  the  firm,  or  its  parent  company,  uses 
to  satisfy  its  applicable  capital  requirements  are  not 
eligible  for  this  risk  weight. 

™  With  regard  to  securities  firms  incorporated  in 
the  United  States,  qualifying  securities  firms  are . 
those  securities  firms  that  are  broker-dealers 
registered  with  the  Securities  and  Exchange 
Commission  (SEC)  and  are  in  compliance  with  the 
SEC's  net  capital  rule.  17  CFR  240.15c3-l.  With 
regard  to  securities  firms  incorporated  in  any  other 
country  in  the  OECD-based  group  of  countries, 
qualifying  securities  firms  are  those  securities  firms 
that  a  bank  is  able  to  demonstrate  are  subject  to 
consolidated  supervision  and  regulation  (covering 
their  direct  and  indirect  subsidiaries,  but  not 
necessarily  their  parent  organizations)  comparable 
to  that  imposed  on  banks  in  OECD  countries.  Such 
regulation  must  include  risk-based  capital 
requirements  comparable  to  those  applied  to  banks 
under  the  Accord  on  tatemational  Convergence  of 
Capital  Measurement  and  Capital  Standards  (1988, 
as  amended  in  1998)  (Basel  Accord). 


avoided,  under  applicable  law  of  the  relevant 

jurisdiction.*" 

*         *         *         *         * 

4  *  *   • 

b.  *  *  *  This  category  also  includes  claims 
representing  capital  of  a  qualifying  securities 
firm. 


Attachment  III — Summary  of  Risk  Weights 
and  Risk  Categories  for  State  Member  Banks 

*         *         •         *         * 

Category  2:  20  Percent  *  •  * 

12.  Claims  on,  and  claims  guaranteed  by. 
qualifying  securities  firms  incorporated  in 
the  United  States  or  other  member  of  the 
OECD-based  group  of  countries  provided 
that: 

a.  The  qualifying  securities  firm  has  a 
rating  in  one  of  the  top  three  investment 
grade  rating  categories  from  a  nationally 
recognized  statistical  rating  organization;  or 

b.  The  claim  is  guaranteed  by  a  qualifying 
securities  firm's  parent  company  with  such  a 
rating. 

13.  Certain  collateralized  claims  on 
qualifying  securities  firms  in  the  United 
States  or  other  member  of  the  OECD-based 
group  of  countries,  without  regard  to 
satisfaction  of  the  rating  standard,  provided 
that  the  claim  arises  under  a  contract  thatr 

a.  Is  a  reverse  repurchase/repurchase 
agreement  or  securities  lending/borrowing 
transaction  executed  using  standard  industry 
documentation; 

b.  Is  collateralized  by  liquid  and  readily 
marketable  debt  or  equity  securities;         ^ 

c.  Is  marked  to  market  daily; 

d.  Is  subject  to  a  daily  margin  maintenance 
requirement  under  the  standard  industry 
documentation;  and 

e.  Can  be  liquidated,  terminated,  or 
accelerated  immediately  in  bankruptcy  or 
similar  proceeding,  and  the  security  or 
collateral  agreement  will  not  be  stayed  or 
avoided,  under  applicable  law  of  the  relevant 
jurisdiction. 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  J2  U.S.C.  1817(j)(13),  1818, 
1828(o),  18311,  1831p-l,  1843(c)(8),  1844(b), 
1972(1),  3106.  3108.  3310.  3331-3351.  3907, 
and  3909. 

2.  In  appendix  A  to  part  225,  the 
following  amendments  are  made: 


*°  For  example,  a  claim  is  exempt  from  the 
automatic  stay  in  bankruptcy  in  the  United  States 
if  it  arises  under  a  securities  contract  or  a 
repurchase  agreement  subject  to  section  555  or  559 
of  the  Bankruptcy  Code,  respectively  (11  U.S.C  555 
or  559),  a  qualified  financial  contract  under  section 
ll(eM8)  of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C  1821(e)(8)),  or  a  netting  contract  between 
financial  institutions  under  sections  401-407  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (12  U.S.C.  4401-4407).  or 
the  Board's  Regulation  EE  (12  CFR  Part  231). 
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a  In  sections  ID.  and  IV. ,  footnotes  42  (2)  Is  collateralized  by  debt  or  equity 

through  58  are  redesignated  as  footnotes  securiUes  that  are  liquid  and  readily 

45  through  61:  marketable: 

b.  In  s^onm.C.2.  under  the  tide  (3  Is  marked-to-market  daily: 

^  "            o   on  .^~.««.  fk«  ♦K«w.  4)  Is  sub  ect  to  a  daily  margin  maintenance 

Calory  2:  20  percent.  Ae  three  ^^^rement  under  the  standard  industry 

existing  paragraphs  are  designated  as  ^^^entation;  and 

2.a.  Uirough  2.C.  .and  a  new  para^ph  ^^j  ^^  ^  liquidated,  terminated,  or 

2.d.  is  added  with  new  footnotes  42.  43.  g^^i^^jed  immediately  in  bankruptcy  or 

and  44;  similar  proceeding,  and  the  security  or 

c.  In  section  ffl.C4.b..  a  new  sentence  collateral  agreement  will  not  be  stayed  or 

is  added  at  the  end  of  the  paragraph;  avoided,  under  applicable  law  of  the  relevant 

and  jurisdiction.  ** 

d.  In  Attachment  ID.  under  Category  .        «        •        •        • 
2.  new  paragraphs  12  and  13  are  added.  4  •  •  • 

The  revision  and  additions  read  as  ^,  .  .  jhis  category  also  includes  clainte 

follows:  representing  capital  of  a  qualifying  securities 

Appendix  A  to  Part  22S-Capital  ^r™ 

Adequacy  Guidelines  for  Bank  Holding  *        •        •        •        • 

Companies:  Risk-Based  Measure  An«Jim«iit  m-Sumnuiry  of  Ri«k  Weights 

*****  and  Risk  Categories  for  Bank  HoMiBg 

ni.  *  *  *  Coapanios 

c.  •*•  .«•*• 

^-  Category  2:  20  Percent  *   •  * 

d.  This  category  also  includes  claims"  on,  12.  Claims  on,  and  claims  guaranteed  by, 

or  guaranteed  by,  a  qualifying  securities  qualifying  securities  firms  incorporated  in 

firm  *^  incorporated  in  the  United  States  or  the  United  States  or  other  memt>er  of  the 

other  member  of  the  OECD-based  group  of  OECD-based  group  of  countries  provided 

countries  provided  that:  the  qualifying  that: 

securities  firm  has  a  long-term  issuer  credit  ,  j\^^  qualifying  securities  firm  has  a 

rating,  or  a  rating  on  at  least  one  issue  of  rating  in  one  of  the  top  three  investment 

long-term  debt,  in  one  of  the  three  highest  g^^jg  rating  categories  from  a  nationally 

investment  grade  rating  categories  from  a  recognized  statistical  rating  organization:  or 

nationally  recognized  statistical  rSling  j,  jj,g  ^.j^m  j,  guaranteed  by  a  qualifying 

organization;  or  the  claim  is  guaranteed  by  securiUes  firms  parent  company  with  such  a 

the  firm's  parent  company  and  the  parent  rating 

company  has  such  a  rating.  If  ratings  are  ^3  j^^^j^^  collateralized  claims  on 

available  from  more  than  one  raUng  agency,  .jj^j      securities  firms  in  the  United 

the  lowest  rating  will  be  used  to  detenn.ne  l^^^J'^,  *th„  member  of  the  OECD-based 

whether  the  rating  requirement  has  been  met.  countries,  without  regard  to 

This  category  al«,  ^^^'^^^^f'^'!^^^^  SJisfaction  of  the  rating  sUndird!  provid«i 

."""'^^"l^XirlunrT^^Zi  that  the  claim  arises  under  a  contnlct  that: 

sec\inties  firm  in  such  a  country,  witnout  u      ;  „     „i.»,„ 

regard  to  satisfiiction  of  the  rating  standard.  «  I«  »  ™^«"«'  repurchase/  repurchase 

provided  the  claim  arises  under  a  contract  agreement  or  securities  lending^oirow.ng 

|l  |.  transaction  executed  under  standard  industry 

(1)  Is  a  reverse  repurchase/repurchase  documentation:                        .       .        ... 

agreement  or  securities  lending/borrowing  b.  Is  collateralized  by  liquid  and  readily 

transaction  executed  under  standard  industry  marketable  debt  or  equity  securities: 

documentation:  c-  Is  marked  to  market  daily: 

d.  Is  subject  to  a  daily  margin  maintenance 

"CUimsoaa qualifying sacuritie. firm  that  are  requirement  under  the  standard  industry 

instruments  the  firm,  or  iu  parant  company,  uses  documentation;  and 

to  satisfy  its  applicable  capital  requirement  are  not  e.  Can  be  liquidated,  terminated,  or 

eligible  lor  this  risk  weight.  accelerated  immediately  in  bankruptcy  or 

«' With  regard  to  securities  firms  incorporated  in  similar  proceeding,  and  the  security  or 

the  United  Sutes.  qualifying  sacuritiw  firms  are  collateral  agreement  will  not  be  stayed  or 

those  secuntiw  fir™  that  are  broker-dealers  avoided,  under  applicable  law  of  the  relevant 

registered  with  the  Securities  and  Exchange  .     .^.     .               '^'^ 

Commission  and  are  in  compliance  with  the  SECs  )unadlcUon. 

net  capital  rule,  17  CFR  240.15c3-l.  With  regard  to  *          *          •          •          • 
securities  firms  incorporated  in  other  countries  in 
the  OECD-based  group  of  countries,  qualifying 
securities  firms  are  those  securities  firms  that  a 
banking  organization  is  able  to  demonstrate  are 
subject  to  consolidated  supervision  and  regulation 
(covering  their  direct  and  indirect  subsidiaries,  but 
not  necessarily  their  parent  organizations) 
comparable  to  that  imposed  on  banks  in  OECD 
countries.  Such  regulation  must  include  risk-based 
capital  requirements  comparable  to  those  applied  to 
banks  under  the  Accord  on  International 
Convergence  of  Capital  Measurement  and  Capital 
Sumdards  (1988.  as  amended  in  1998)  (Basel 
Accord). 


**  For  example,  a  claim  is  exempt  from  the 
automatic  stay  in  iMnkruptcy  in  the  United  States 
if  it  arises  under  a  securities  contract  or  repurchase 
agreement  subject  to  section  5SS  or  559  of  the 
Bankruptcy  Code,  respectively  (11  U.S.C  555  or 
559).  a  qualified  financial  contract  under  section 
11(e)(8)  of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1821  (eK8)).  or  a  netting  contract  between 
financial  institutions  under  sections  401-407  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (12  U.S.C.  4401-4407),  or 
the  Board's  Regulation  EE  (12  CFR  Part  231). 


4.  •  •  •  This  category  also  includes  claims 
representing  capital  of  a  qualifying  securities 
firm. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  March  27,  2002. 
leiiniiier  J.  Johnson, 
Secretary  of  the  Board. 

Federal  Depostt  Insurance  CorporatkMi 

12  CFR  Ctu«rter  III 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  325  of  chapter  III  of  title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  325-CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a).  1815(b). 
1816.  1818(a),  1818(b),  1818(c),  1818(t),  1819 
(Tenth),  1828(c),  1828(d),  1828(i),  1828(n). 
1828(o),  18310,  1835,  3907,  3909,  4808;  Pub. 
L.  102-233, 105  Stat.  1761,  1789,  1790  (12 
U.S.C.  1831n  note);  Pub.  L.  102-242. 105 
Stat.  2236.  2355.  as  amended  by  Pub.  L  103- 
325. 108  Stat.  2160.  2233  (12  U.S.C.  1828 
note):  Pub.  L.  102-242. 105  Stat.  2236.  2386. 
as  amended  by  Pub.  L.  102-550. 106  Stat. 
3672,  4089  (12  U.S.C.  1828  note). 

2.  In  appendix  A  to  part  325: 

a.  In  section  II.B.3.,  the  phrase  "U.S. 
depository  institutions  and  foreign 
banks"  is  removed  and  the  phrase  "U.S. 
depository  institutions,  foreign  banks, 
and  qualifying  OECD-based  securities 
firms"  is  added  in  its  place; 

b.  Redesignate  footnotes  27  through 
47  as  footnotes  30  through  50; 

c.  Add  new  footnotes  27  through  29; 

d.  In  section  n.C.  under  Category  1 — 
Zero  Percent  Risk  Weight,  add  a  new 
paragraph  to  follow  the  existing  two 
paragraphs,  and  redesignate  these  three 
paragraphs  as  paragraphs  a.  through  c. 

e.  In  section  IIC,  under  Category  2 — 
20  Percent  Risk  Weight,  amend 
paragraph  a.  by  adding  three  new 
sentences  and  paragraphs  (1)  through 

(5); 

f.  In  section  n.C,  under  Category  4 — 
100  Percent  Risk  Weight,  add  a  new 
paragraph  (b)(12); 

g.  In  Table  11.  add  a  new  paragraph  (7) 
under  Category  1 — Zero  Percent  Risk 
Weight,  and 

h.  In  Table  n,  add  new  paragraphs 
(13)  and  (14)  under  Category  2—20 
Percent  Risk  Weight. 

Appendix  A  to  Part  325— State^nt  of 
Policy  on  Risk-Baaed  Capital 


n. 


Category  1 — Zero  Percent  Risk  Weight 

c.  This  category  also  includes  claims  on. 
and  claims  guaranteed  by,  qualifying 
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sacurities  firms  incorporated  in  the  United 
States  or  other  members  of  the  OECD-based 
group  of  countries  that  are  collateralized  by 
cash  on  deposit  in  the  lending  bank  or  by 
securities  issued  or  guaranteed  by  the  United 
States  or  OECD  central  governments 
(including  U.S.  government  agencies), 
provided  that  a  positive  margin  of  collateral 
is  required  to  be  maintained  on  such  a  claim 
on  a  daily  basis,  taking  into  account  any 
change  in  a  bank's  exposure  to  the  obligor  or 
counterparty  under  the  claim  in  relation  to 
the  market  value  of  the  collateral  held  in 
support  of  the  claim. 
Category  2—20  Percent  Risk  Weight 

a.  •   *   *  This  category  also  includes  a 
daim*^  on,  or  guaranteed  by,  qualifying 
securities  firms  Incorporated  in  the  United 
States  or  other  member  of  the  OECD-based 
group  of  countries  ^  provided  that:  the 
qualifying  securities  firm  has  a  long-term 
issuer  credit  rating,  or  a  rating  on  at  least  one 
issue  of  long-term  debt,  in  one  of  the  three 
highest  investment  grade  rating  categories 
from  a  nationally  recognized  statistical  rating 
organization:  or  the  claim  is  guaranteed  by 
the  firm's  parent  company  and  the  parent 
company  has  such  a  rating.  If  ratings  are 
available  from  more  than  one  rating  agency, 
the  lowest  rating  will  be  used  to  determine 
whether  the  rating  requirement  has  been  met. 
This  category  also  includes  a  collateralized 
claim  on  a  qualifying  securities  firm  in  such 
a  country,  without  regard  to  satisfaction  of 
the  rating  standard,  provided  that  the  claim 
arises  under  a  contract  that: 

(1)  Is  a  reverse  repurchase/repurchase 
agreement  or  securities  lending/borrowing 
transaction  executed  using  standard  industry 
documentation; 


''Claims  on  a  qualifying  securities  firm  that  are 
instruments  the  firm,  or  its  parent  company,  uses 
to  satisfy  its  applicable  capital  requirements  are  not 
eligible  for  this  risk  weight. 

'•  With  regard  to  securities  firms  incorporated  in 
the  United  States,  qualifying  securities  firms  are 
those  securities  firms  that  are  broker-dealers 
registered  with  the  Securities  and  Exchange 
Commission  (SEC)  and  are  in  compliance  with  the 
SECs  net  capital  rule,  17  CFR  240.15c3-l.  With 
regard  to  securities  firms  incorporated  in  any  other 
country  in  the  OECD-based  group  of  countries, 
qualifying  securities  firms  are  those  securities  firms 
diat  a  bank  is  able  to  demonstrate  are  subject  to 
consolidated  supervision  and  regulation  (covering 
dieir  direct  and  indirect  subsidiaries,  but  not 
necessarily  their  parent  organizations)  comparable 
to  that  imposed  on  banks  in  OECD  countries.  Such 
regulation  must  include  risk-based  capital 
requirements  comparable  to  those  applied  to  banks 
under  the  Accord  on  International  Convergence  of 
Capital  Measurement  and  Capital  Standards  (1988. 
as  amended  in  1998)  (Basel  Accord).  Claims  on  a 
qualifying  securities  firm  that  are  instruments  the 
firm,  or  its  parent  company,  uses  to  satisfy  its 
applicable  capital  requirements  are  not  eligible  for 
this  risk  weight  and  are  generally  assigned  to  at 
least  a  100  percent  risk  weight.  In  addition,  certain 
claims  on  qualifying  securities  firms  are  eUgible  for 
•  zero  percent  risk  weight  if  the  claims  are 
collateralized  by  cash  on  deposit  in  the  lending 
bank  or  by  securities  issued  or  guaranteed  by  the 
United  States  or  OECD  central  governments 
(including  U.S.  government  agencies),  provided  that 
a  positive  margin  of  collateral  is  required  to  be 
maintained  on  such  a  claim  on  a  daily  basis,  taking 
into  account  any  change  in  a  bank's  exposure  to  the 
obligor  or  coimterparty  under  the  claim  in  relation 
to  the  market  value  of  the  collateral  held  in  support 
of  the  claim. 


(2)  Is  collateralized  by  debt  or  equity 
securities  that  are  liquid  and  readily 
marketable: 

(3)  Is  marked-to-market  daily; 

(4)  Is  subject  to  a  daily  margin  maintenance 
requirement  under  the  standardized 
documentation:  and 

(5)  Can  be  liquidated,  terminated,  or 
accelerated  immediately  in  bankruptcy  or 
similar  proceeding,  and  the  security  or 
collateral  agreement  will  not  be  stayed  or 
avoided,  under  applicable  law  of  the  relevant 
jurisdiction.  *' 
***** 

Category  4 — 100  Percent  Risk  Weight 

(b)*  *  * 

(12)  Claims  representing  capital  of  a 
qualifying  securities  firm. 


Table  II — Summary  of  Risk  Weights  and 
Risk  Categories 

***** 

Category  1— Zero  Percent  Risk  Weight 
*         *         *      '  *         * 

(7)  Claims  on,  or  guaranteed  by,  qualifying 
securities  firms  incorporated  in  the  United 
States  or  other  members  of  the  OECD-based 
group  of  countries  that  are  collateralized  by 
cash  on  deposit  in  the  lending  bank  or  by 
securities  issued  or  guaranteed  by  the  United 
States  or  OECD  central  governments 
(including  U.S.  government  agencies), 
provided  that  a  positive  margin  of  collateral 
is  required  to  be  maintained  on  such  a  claim 
on  a  daily  basis,  taking  into  account  any 
change  in  a  bank's  exposure  to  the  obligor  or 
counterparty  under  the  claim  in  relation  to 
the  market  value  of  the  collateral  held  in 
support  of  the  claim. 
***** 

Category  2 — 20  Percent  Risk  Weight 
***** 

(13)  Claims  on,  and  claims  guaranteed  by, 
qualifying  securities  firms  incorporated  in 
the  United  States  or  other  member  of  the 
OECD-based  group  of  countries  provided 
that: 

a.  The  qualifying  securities  firm  has  a 
rating  in  one  of  the  top  three  investment 
grade  rating  categories  fit)m  a  nationally 
recognized  statistical  rating  organization;  or 

b.  The  claim  is  guaranteed  by  a  qualifying 
securities  firm's  parent  company  with  such  a 
rating. 

(14)  Certain  collateralized  claims  on 
qualifying  securities  firms  in  the  United 
States  or  other  member  of  the  OECD-based 
group  of  countries,  without  regard  to 
satisfaction  of  the  rating  standard,  provided 
that  the  claim  arises  under  a  contract  that: 


'*  For  example,  a  claim  is  exempt  from  the 
automatic  stay  in  bankruptcy  in  the  United  States 
if  it  arises  under  a  securities  contract  or  a 
repurchase  agreement  subject  to  section  555  or  559 
of  the  Bankruptcy  Code,  respectively  (11  U.S.C.  555 
or  559),  a  qualified  financial  contract  under  section 
11(e)(8)  of  the  Federal  Deposit  Insurance  Act  (12 
use.  1821(e)(8)),  or  a  netting  contract  between 
financial  institutions  under  sections  401-407  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (12  U.S.C.  4401-4407),  or 
the  Board's  Regulation  EE  (12  CFR  part  231). 


a.  Is  a  reMerse  repurchssef  rapurchase 
agreement  or  securities  lending/borrowing 
transaction  executed  under  standard  industry 
documentation: 

b.  Is  collateralized  by  liquid  and  readily 
marketable  debt  or  equity  securities: 

c.  Is  marked  to  market  daily; 

d.  Is  subject  to  a  daily  margin  maintenance 
requirement  under  the  standard 
documentationj  and 

e.  Can  be  liquidated,  terminated,  or 
accelerated  immediately  in  bankruptcy  or 
similar  proceeding,  and  the  security  or 
collateral  agreement  will  not  be  stayed  or 
avoided,  under  applicable  law  of  the  relevant 
country. 
***** 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  29th  day  of 
lanuacy,  2002. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

Office  or  Thrift  Superviskm 

12  CFR  Chapter  V 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Office  of  Thrift 
Supervision  amends  part  567  of  chapter 
V  of  tide  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  567— CAPITAL 

1.  The  authority  citation  for  part  567 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463. 
1464, 1467a,  1828  (note). 

2.  Section  567.1  is  amended  by 
adding  the  definition  of  qualified 
securities  firm  to  read  as  follows: 

§567.1    Definitions. 

***** 

Qualifying  securities  firm.  The  term 
qualifying  securities  firm  means:  (1)  A 
securities  firm  incorporated  in  the 
United  States  that  is  a  broker-dealer  that 
is  registered  with  the  Securities  and 
Exchange  Commission  (SEC)  and  that 
complies  with  the  SECs  net  capital 
regulations  (17  CFR  240.15c3(l));  and 

(2)  A  securities  firm  incorporatettin 
any  other  OECD-based  coimtry,  if  the 
savings  association  is  able  to 
demonstrate  that  the  securities  firm  is 
subject  to  consolidated  supervision  and 
regulation  {covering  its  subsidiaries,  but 
not  necessarily  its  parent  organizations) 
comparable  to  that  imposed  on 
depository  institutions  in  OECD 
countries.  Such  regulation  must  include 
risk-based  capital  requirements 
comparable  to  those  imposed  on 
depository  institutions  imder  the 
Accord  on  International  Convergence  of 
Capital  Measurement  and  Capital 
Standards  (1988,  as  amended  in  1998). 
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3.  Section  567.6  is  amended  by 
adding  paragraphs  (a)(l)(i)(H)  and 
(a)(l)(iij(H)  to  read  as  follows: 

f  567.6    Risk-based  capital  cradtt  risk- 
waigM  catagorias. 

(a)*  *  * 

(1)  *   •  • 

(i)*  *  • 

(H)  Claims  on.  and  claims  guaranteed 
by,  a  qualifying  securities  firm  that  are 
collateralized  by  cash  on  deposit  in  the 
savings  association  or  by  securities 
issued  or  guaranteed  by  the  United 
States  Government  or  its  agencies,  or  the 
central  government  of  an  OECD  coimtry. 
To  be  eligible  for  this  risk  weight,  the 
savings  association  must  nlaintain  a 
positive  margin  of  collateral  on  the 
claim  on  a  daily  basis,  taking  into 
account  any  change  in  a  savings 
association's  exposure  to  the  obligor  or 
counterparty  under  the  claim  in  relation 
to  the  market  value  of  the  collateral  held 
in  support  of  the  claim. 

(ii)*  *  * 

(H)  Claims  on,  and  claims  guaranteed 
by,  a  qualifying  securities  firm,  subject 
to  the  following  conditions: 

(1)  A  qualifying  securities  firm  must 
have  a  long-term  issuer  credit  rating,  or 
a  rating  on  at  least  one  issue  of  long- 
term  unsecured  debt,  from  a  NRSRO. 
The  rating  must  be  in  one  of  the  three 
highest  investment  grade  categories 
used  by  the  NRSRO.  If  two  or  more 
NRSROs  assign  ratings  to  the  qualifying 
securities  firm,  the  savings  association 
must  use  the  lowest  rating  to  determine 
whether  the  rating  requirement  of  this 
paragraph  is  met.  A  qualifying  securities 
firm  may  rely  on  the  rating  of  its  parent 
consolidated  company,  if  the  parent 
consolidated  company  guarantees  the 
claim. 

(2)  A  collateralized  claim  on  a 
qualifying  securities  firm  does  not  have 
to  comply  with  the  rating  requirements 
imder  paragraph  (a){l)(ii)(H)(l)  of  this 
section  if  the  claim  arises  under  a 
contract  that: 

(i)  Is  a  reverse  repurchase/repurchase 
agreement  or  securities  lending/ 
borrowing  transaction  executed  using 
standard  industry  dociunentation; 

(j7)  Is  collateralized  by  debt  or  equity 
seciirities  that  are  liquid  and  readily 
marketable; 

[iiii  Is  marked-to-market  daily; 

(jv)  Is  subject  to  a  daily  margin 
maintenance  requirement  under  the 
standard  industry  documentation;  and 

(v)  Can  be  liquidated,  terminated  or 
accelerated  immediately  in  bankruptcy 
or  similar  proceeding,  and  the  security 
or  collateral  agreement  will  not  be 
stayed  or  avoided  under  applicable  law 
of  the  relevant  jurisdiction.  For 
example,  a  claim  is  exempt  frc  m  the 


automatic  stay  in  bankruptcy  in  the 
United  States  if  it  arises  under  a 
securities  contract  or  a  repurchase 
agreement  subject  to  section  555  or  559 
of  the  Bankruptcy  Code  (11  U.S.C.  555 
or  559),  a  qualified  financial  contract 
under  section  11(e)(8)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1821(e)(8)).  or  a  netting  contract 
between  or  among  financial  institutions 
under  sections  401-407  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (12  U.S.C. 
4401-4407),  or  Regulation  EE  (12  CFR 
part  231). 

(3)  If  the  securities  firm  uses  the  claim 
to  satisfy  its  applicable  capital 
requirements,  the  claim  is  not  eligible 
for  a  risk  weight  imder  this  paragraph 
(a)(l)(ii)(H); 
***** 

Dated:  February  1,  2002. 

By  the  Office  of  Thrift  Supervision. 
James  E.  Gilleran, 
Director 
(FR  Doc.  02-8142  Filed  4-8-02:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12CFRPart226 

[RagulatkMt  Z;  Docket  No.  R-1 1 18] 

Tnjth  in  LendinQ 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule;  official  staff 
interpretation. 

summary:  The  Board  is  publishing 
revisions  to  the  official  staff 
commentary  to  Regulation  Z,  which 
implements  the  Truth  in  Lending  Act. 
The  commentary  applies  and  interprets 
the  requirements  of  Regulation  Z.  The 
revisions  clarify  how  creditors  that 
place  Truth  in  Lending  Act  disclosures 
on  the  same  document  with  the  credit 
contract  may  satisfy  the  requirement  for 
providing  the  disclosures,  in  a  form  the 
consumer  may  keep,  before 
consiunmation.  In  addition,  the 
revisions  provide  guidance  on 
disclosing  costs  for  certain  credit 
insurance  policies  and  on  the  definition 
of  "business  day"  for  purposes  of  the 
right  to  rescind  certain  home-secured 
loans.  The  Board  is  also  publishing 
technical  corrections  to  the  commentary 
and  regulation. 

DATES:  The  rule  is  effective  April  9, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Stein,  Senior  Attorney,  or  Dan 
S.  Sokolov,  Attorney;  Division  of 


Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667  or 
452-2412;  for  users  of 
Telecommunications  Device  for  the  Deaf 
("TDD")  only,  contact  (202)  263-4869. 
SUPPt-EMENTARY  INFORMATION: 

I.  Background 

The  purpose  of  the  Truth  in  Lending 
Act  (TILA),  15  U.S.C.  1601  et  seq.,  is  to 
promote  the  informed  use  of  consumer 
credit  by  providing  for  disclosures  about 
its  terms  and  cost.  The  act  requires 
creditors  to  disclose  the  cost  of  credit  as 
a  dollar  amount  (the  finance  charge)  and 
as  an  annual  percentage  rate.  Uniformity 
in  creditors'  disclosiu«s  is  intended  to 
assist  consiuners  in  comparison 
shopping  for  credit.  TILA  reqiures 
additional  disclosures  for  loans  secured 
by  consumers'  homes  and  permits 
consumers  to  rescind  certain 
transactions  that  involve  their  principal 
dwelling.  In  addition,  the  act  regulates 
certain  practices  of  creditors. 

TILA  is  implemented  by  the  Board's 
R^idation  Z  (12  CFR  part  226).  The 
Board's  official  staff  commentary  (12 
CFR  part  226  (Supp.  I))  interprets  the 
regulation,  and  provides  guidance  to 
creditors  in  applying  the  regulation  to 
specific  transactions.  Good  faith 
compliance  with  the  commentary 
affords  protection  from  liability  under 
section  130(f)  of  TILA  (15  U.S.C. 
1640(f)).  The  commentary  is  a  substitute 
for  individual  stsiff  interpretations;  it  is 
updated  periodically  to  address 
significant  questions  that  arise. 

In  Decemoer  2001 ,  the  Board 
published  for  comment  proposed 
changes  to  the  commentary  (66  FR 
64381,  December  13,  2001).  The  Board 
received  approximately  50  comment 
letters.  About  half  of  the  comments  were 
from  financial  institutions,  other 
creditors,  and  their  representatives. 
Most  of  the  remaining  comment  letters 
were  from  consimier  advocates.  The 
comment  letters  focused  mainly  on  the 
proposed  comment  concerning 
disclosures  placed  on  the  same 
dociiment  with  the  credit  contract. 
Although  commenters  generally 
supported  the  proposal,  most  requested 
additional  clarifications.  Commenters 
also  supported  the  proposed 
clarification  concerning  disclosure  of 
insurance  premiums,  but  were  divided 
on  the  proposed  comment  concerning 
the  definition  of  "business  day." 

As  discussed  below,  the  commentary 
is  being  adopted  substantially  as 
proposed.  In  response  to  conunenters' 
suggestions,  some  revisions  have  been 
made  for  clarity.  In  addition,  seversd 
technical  corrections  are  being  made  to 
the  commentary  and  regulation.  The 
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revisions  represen,t  a  clarification  of  the 
existing  law  and  do  not  impose  new 
requirements. 

Generally,  updates  to  the  Board's  staff 
commentary  are  effective  upon 
publication.  Consistent  with  the 
requirements  of  TILA  section  105(d).  the 
Board  typically  provides  an 
implementation  period  of  six  months  or 
longer.  Diuing  that  period  compliance 
with  the  published  update  is  optional  to 
afford  creditors  time  to  adjust  their 
disclosiu«  documents.  The  commentary 
revisions  discussed  below  do  not 
involve  different  disclosure 
requirements.  Accordingly,  the  Board 
has  determined  that  delayed 
implementation  of  the  revisions  is 
uimecessary. 

n.  Proposed  Revisions 

Subpart  A — General 

Section  226.2    Definitions  and  Rules  of 
Construction 


2(a)  Definitions 
2(a)(6)  Business  Day 

Generally,  when  consiuners  have  a 
right  to  rescind  a  home-seciu«d  loan, 
they  may  exercise  the  right  until 
midnight  of  the  third  business  day 
following  consummation  or  the  delivery 
of  certain  disclosures,  whichever  occurs 
last.  For  piuposes  of  rescission,  section 
226.2(a)(6)  defines  "business  day"  to 
mean  all  calendar  days  except  Sundays 
and  the  federal  legal  holidays  listed  in 
5  U.S.C.  6103(a).  The  statute  lists  ten 
legal  holidays;  it  identifies  four  holidays 
by  a  specffic  date  (New  Year's  Day, 
January  1;  Independence  Day,  July  4; 
Veterans  Day,  November  11;  Christmas 
Day.  December  25).  Comment  2(a)(6)-2 
was  proposed  to  clarify  that  for  these 
four  holidays,  only  the  date  specified  in 
the  statute  is  considered  a  legal  holiday 
for  purposes  of  rescission.  Thus,  if  the 
date  specified  in  the  statute  falls  on  a 
weekend,  the  Friday  before  the  specified 
date  or  the  Monday  following  it  are 
considered  business  days  even  if 
government  offices  are  closed  in 
observance  of  the  holiday. 

Comments  on  this  proposal  were 
about  evenly  divided.  Several  industry 
trade  associations  supported  the 
proposal.  Some  consumer  advocates  and 
a  few  commenters  representing  small 
financial  institutions  were  concerned 
that  confusion  would  result  if  weekdays 
observed  as  holidays  are  considered 
business  days.  Some  commenters 
expressed  concern  that  consiuners 
might  lose  a  day  of  their  rescission 
period  if  they  are  unable  to  postmark  or 
otherwise  deliver  their  written  notice  of 
rescission  on  weekdays  observed  as 

lolidays. 


The  comment  is  being  adopted  as 
proposed.  The  comment  does  not 
represent  a  new  rule,  but  merely  restates 
and  clarifies  the  requirement  contained 
in  section  226.2(a)(6)  of  the  regulation. 
Consiuners'  ability  to  exercise  their  right 
to  rescind  is  not  affected  because 
consumers  can  mail  "a  notice  of 
rescission  on  the  observed  holiday;  the 
notice  is  not  required  to  be  postmarked 
or  delivered  on  that  day.  Consumers  are 
not  likely  to  be  confused  because  the 
rescission  notice  must  indicate  the 
specific  date  that  the  rescission  period 
expires.  See  §  226.15(b)(5). 
§  226.23(b)(l)(v).  A  creditor  may  extend 
the  rescission  period  at  its  option. 

Section  226.4    Finance  Charge 

4(d)  Insurance  and  Debt  Cancellation 
Coverage 

Comment  4(d)-12(i)  is  adopted 
substantially  as  proposed.  Under  section 
226.4(d).  amounts  paid  for  credit 
insurance  or  debt  cancellation  coverage 
may  be  excluded  from  the  finance 
charge  if  the  creditor  discloses  the  fee  or 
premium  for  the  initial  term  of  coverage, 
among  other  conditions.  As  revised, 
comment  4(d)-12(i)  clarifies  that 
creditors  have  the  option  of  providing 
disclosures  on  the  basis  of  one  year  of 
coverage  where  the  fee  or  premium  for 
the  coverage  is  assessed  periodically 
and  the  consumer  is  under  no  obligation 
to  continue  the  coverage.  The  revision 
clarifies  that  this  option  applies  when 
the  consumer  can  cancel  the  coverage, 
whether  or  not  the  consumer  has  made 
an  initial  payment.  Those  that 
commented  on  this  aspect  of  the 
proposal  generally  supported  the 
change. 

Several  industry  commenters  urged 
the  Board  to  specify  that  unit-cost 
disclosures  would  be  permissible  when 
premiums  for  coverage  on  closed-end 
loans  are  assessed  periodically  and  the 
coverage  can  be  cancelled.  Regulation  Z 
permits  unit-cost  disclosures  in  closed- 
end  transactions  only  in  limited 
circumstances.  See  §  226.4(d)(l)(ii). 
Accordingly,  the  commenters' 
suggestion  is  beyond  the  scope  of  the 
proposed  commentary  revision. 

Subpart  B— Open-End  Credit 

Section  226.6 
Statement 


Initial  Disclosure 


6(b)  Other  Charges 

The  Board  is  adopting  a  technical 
amendment  to  comment  6(b)-l  to 
conform  the  citation  in  paragraph  vi.  to 
comment  4(a)-4.  as  amended  (60  FR 
16771,  April  3, 1995).  No  substantive 
change  is  intended. 


Subpart  C—Oosed-End  Credit  , 

Section  226.17    General  Disclosure 
Requirements 

17(a)  Form  of  Disclosures 

The  Board  is  adopting  a  technical 
amendment  to  footnote  38  to  conform 
the  citation  regarding  variable-rate 
disclosures  to  §  226.18(f)(l)(iv)  of  the 
regulation.  No  substantive  change  is 
intended. 

17(b)  Time  of  Disclosures 

The  Board  proposed  to  add  comment 
17(b)-3  to  clarify  how  creditors  that  use 
a  single  document  for  the  credit  contract 
and  TILA  disclosures  may  satisfy  the 
requirement  that  disclosures  be 
provided  to  the  consumer  before 
consummation  in  a  form  the  consumer 
may  keep.  For  the  reasons  discussed 
below,  the  comment  is  being  adopted 
substantially  as  proposed. 

The  practice  of  putting  TILA 
disclosures  on  the  same  document  with 
the  credit  contract  is  common  in 
connection  with  motor  vehicle 
installment  sales.  Several  recent  court 
decisions  have  addressed  whether 
creditors  that  use  a  single  document 
must  provide  consumers  with  a  separate 
copy  of  the  disclosures  to  keep  before 
providing  a  second  copy  that  the 
consumer  may  execute  to  become 
obligated  on  the  credit  contract.  The 
court  decisions  have  not  been  uniform 
in  their  result. 

The  comment  clarifies  that  creditors 
satisfy  TILA  by  giving  a  copy  of  the 
document  containing  the  disclosures  to 
the  consumer  to  read  and  sign. 
Commenters  generally  agreed  with  this 
aspect  of  the  proposal.  In  response  to 
commenters'  suggestions,  the  final 
comment  has  been  revised  to  clarify  that 
a  creditor  need  not  give  the  consumer 
two  copies. 

Comment  17(b)-3  also  clarifies  that  it 
is  not  sufficient  for  the  creditor  merely 
to  show  the  document  containing  the 
TILA  disclosures  to  the  consumer  before 
the  consumer  signs  and  becomes 
obligated.  Rather,  a  creditor  must  give 
the  disclosures  to  the  consumer,  so  that 
the  consumer  is  free  to  take  possession 
of  and  review  the  disclosures  in  their 
entirety  before  signing. 

Commenters  disagreed  over  the  extent 
to  which  the  comment  should  address 
the  ability  of  a  consumer  to  take 
physical  possession  of,  and  keep,  Ae' 
document  containing  the  disclosures. 
Consumer  advocates  believe  that  a 
consumer  should  be  able  to  take 
possession  of  and  keep  the  disclosure 
whether  or  not  the  consumer 
consummates  the  transaction  at  that 
time.  Some  industry  commenters 
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contended  that  the  creditor  need  only 
present  or  show  the  document  to  the 
consumer. 

Comment  17(b)-3  is  being  adopted 
substantially  as  proposed.  Allowing  a 
consumer  to  take  possession  of  and 
review  TILA  disclosures  in  their 
entirety — including  any  required 
information  that  may  be  on  the  reverse 
side  or  continued  on  the  next  page — is 
essential  to  meaningful  disclosure  and 
fulfillment  of  the  regulation's 
requirement  that  disclosure  be  in  a  form 
the  consumer  may  keep.  Whether  or  not 
the  consumer  signs  and  becomes 
obligated,  the  consiuner  will  have 
received  a  copy  of  the  disclosures. 

Some  industry  commenters  asserted 
that  even  though  creditors  must  provide 
consumers  written  disclosures  before 
consimunation,  there  is  no  requirement 
that  consimiers  receive  a  copy  to  keep 
at  the  time  the  credit  transaction  is 
consimunated.  These  commenters 
suggest  that  creditors  are  required  only 
to  give  consiuners  a  copy  to  keep  within 
a  reasonable  time  after  consummation. 
The  Board  believes  such  a  result  would 
be  inconsistent  with  the  regulation's 
requirement  that  consumers  receive  a 
copy,  in  a  form  they  may  keep,  before 
consiunmation.  Under  the  final 
comment  as  adopted,  consumers  must 
receive  a  copy  to  keep  at  the  time  they 
become  obligated. 

A  few  commenters  were  concerned 
that  the  proposal  could  be  interproted  to 
require  a  creditor  to  keep  open 
indefinitely  its  ofiier  of  credit  if  a 
consumer  decides  not  to  sign  and 
retains  a  copy  of  the  unsigned 
doamiait.  The  extent  to  which  an  offer 
of  credit  remains  open  is  a  matter  of 
state  law  and  is  not  determined  by 
TILA. 

Several  commenters  questioned 
whether  the  language  in  the  proposed 
comment  allowing  consiuners  to  "take 
possession"  of  the  disclosures  was 
consistent  mth  creditors'  ability  to 
provide  the  disclosures  electronically  if 
the  consumer  consents.  Comment  17(b)- 
3  is  not  intended  to  affect  the  rules 
governing  the  use  of  electronic 
commimications  imder  Regulation  Z. 

Siib|Hut  E — Special  Rules  for  Cnrtain 
Home  Mortgage  Transactions 

Section  226.32    Requirements  for 
Certain  Closed-end  Home  Mortgages 

32(c)  Disclosures 

The  Board  is  republishing  comment 
32(c)(3)-3  in  its  entirety,  as  amended  in 
December  2001,  to  reinsert  language  that 
was  inadvertently  deleted  due  to  a 
technical  error  (66  FR  65604,  December 
20,  2001).  A  technical  amendment  is 
also  made  to  comment  32(c)(4)-l  to 


conform  a  citation  to  section 
226.19(b)(2).  as  amended.  No 
substantive  changes  are  intended. 

List  of  Subjects  in  12  CFR  Part  226 

Consumer  protection.  Disclosures,' 
Federal  Reserve  System,  Truth  in 
lending. 


Text  of  Revisions 

Comments  are  numbered  to  comply 
with  Federal  Register  publication  rules. 
For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  226  as  follows: 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806;  15  U.S.C.  1604 
and  1637(c)(5). 

1226.17    [Amended] 

2.  Section  226.17,  in  paragraph  (a)(1), 
footnote  38,  is  amended  by  removing 
"§  226.18(f)(4)"  and  adding 
"§226.18(f)(l)(iv)"  in  its  place. 

3.  In  Supplement  I  to  Part  226: 

a.  Under  Section  226.2— Definitions 
and  Rules  of  Construction,  under  2(a)(6) 
Business  Day,  paragraph  2.  is  revised. 

b.  Under  Section  226.4 — Finance 
Charge,  under  4(d)  Insurance  and  Debt 
Cancellation  Coverage,  paragraph  12.  is 
revised. 

c  Under  Section  226.6— Initial 
Disclosure  Requirements,  under 
Paragraph  6(b).  paragraph  l.vi.  is 
amendml  by  removing  "comment  4(a)- 
5"  and  adding  "comment  4(a)-4"  in  its 
place. 

d.  Under  Section  226.17 — General 
Disclosure  Requirements,  under  1 7(b) 
Time  of  Disclosures,  a  new  paragraph  3. 
is  added. 

e.  Under  Section  226.32 — 
Requirements  for  Certain  Closed-End 
Home  Mortgages,  xmdet  Paragraph 
32(c)(3),  pasagraph  1.  is  revised;  and 
under  Ptungraph  32(c)(4).  paragraph  1. 
is  amended  by  removing 
"§22e.l9(b)(2)(x)"  and  adding 

S  226.1 9(b)(2)(vuiKB)"  in  its  place. 

Supplement  I  to  Part  226— Official  Staff 
Interpretations 


SubfMTt 


§226.2— Definition  and  Rules  of 
Construction 

*  •         •         •         • 

2(a)(6)  Business  day. 

•  •  •  •  • 


2.  Rescission  'hile.  A  more  precise  rule  for 
what  is  a  business  day  (all  calendar  days 
except  Sundays  and  the  federal  legal 
holidays  listed  in  5  U.S.C.  6103(a))  applies 
when  the  right  of  rescission  or  mortgages 
subject  to  §  226.32  are  involved.  (See  also 
comment  31(c)(l)-l.)  Four  federal  legal 
holidays  are  identified  in  5  U.S.C.  6103(a)  by 
a  specific  date:  New  Year's  Day,  )anuary  1; 
Independence  Day,  )uly  4;  Veterans  Day, 
November  11;  and  Christmas  Day.  December 
25.  When  one  of  these  holidays  (July  4,  for 
example)  falls  on  a  Saturday,  federal  offices 
and  other  entities  might  observe  the  holiday 
on  the  preceding  Friday  (July  3).  The 
observed  holiday  (in  the  example,  July  3)  is 
a  business  day  for  purposes  of  rescission  or 
the  delivery  of  disclosures  for  certain  high- 
cost  mortgages  covered  by  §  226.32. 


§226.4 — Finance  Charge 

*  •         *         •         • 

4(cl)  Insurance  and  debt  cancellation 
coverage. 

*  •         •         *         • 

12.  Initial  term;  alternative,  i.  General.  A 
creditor  has  the  option  of  providing  cost 
disclosures  on  the  basis  of  an  assumed  initial 
term  of  one  year  of  insurance  or  debt- 
cancellation  coverage  instead  of  a  longer 
initial  term  (provided  the  premium  or  fee  is 
clearly  labeled  as  being  for  one  year)  if: 

A.  The  initial  term  is  indefinite  or  not 
clear,  or 

B.  The  consumer  has  agreed  to  pay  a 
premium  or  fee  that  is  assessed  periodically 
but  the  consimier  is  under  no  obligation  to 
continue  the  coverage,  whether  or  not  the 
consumer  has  made  an  initial  payment. 

ii.  Open-end  plans.  Far  open-end  plans,  a 
creditor  also  has  the  option  of  providing  unit- 
cost  disclosure  on  the  basis  of  a  period  that 
is  less  than  one  year  if  the  consumer  has 
agreed  to  pay  a  premium  or  fee  that  is 
assessed  periodically,  for  example  monthly, 
but  the  consumer  is  under  no  obligation  to 
continue  the  coverage. 

iii.  Examples.  To  illustrate: 

A.  A  credit  life  insurance  policy  providing 
coverage  for  a  30-year  mortgage  loan  has  an 
initial  term  of  30  years,  even  though 
premiums  are  paid  monthly  and  the 
consumer  is  not  required  to  continue  tlie 
coverage.  Disclosures  may  be  based  cm  the 
initial  term,  but  the  creditor  also  has  the 
option  of  making  disclosures  on  the  basis  of 
coverage  for  an  assumed  initial  term  of  one 
year. 


SubpMl  C— ClOMd-End  Crwm 


§  226. 1 7 — General  Disclosure  Requirements 

*  •         •         •         • 

1 7(b)  Time  of  disclosures. 

*  •         *         •         • 

3.  Disclosures  provided  on  credit  contracts. 
Creditors  must  give  the  required  disclosures 
to  the  consumer  in  writing,  in  a  form  that  the 
consumer  may  keep,  before  consummation  of 
the  transaction.  See  §  226.17(a)(1)  and  (b). 
Sometimes  the  disclosures  are  placed  on  the 
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same  document  with  the  credit  contract. 
Creditors  are  not  required  to  give  the 
consumer  two  separate  copies  of  the 
document  before  consummation,  one  for  the 
consumer  to  keep  and  a  second  copy  for  the 
consumer  to  execute.  The  disclosure 
requirement  is  satisfied  if  the  creditor  gives 
a  copy  of  the  document  containing  the 
unexecuted  credit  contract  and  disclosures  to 
the  consumer  to  read  and  sign;  and  the 
consumer  receives  a  copy  to  keep  at  the  time 
the  consumer  becomes  obligated.  It  is  not 
sufficient  for  the  creditor  merely  to  show  the 
consumer  the  document  containing  the 
disclosures  before  the  consumer  signs  and 
becomes  obligated.  The  consumer  must  be 
free  to  take  possession  of  and  review  the 
document  in  its  entirety  before  signing. 

i.  Example.  To  illustrate: 

A.  A  creditor  gives  a  consumer  a  multiple- 
copy  form  containing  a  credit  agreement  and 
TILA  disclosures.  The  consumer  reviews  and 
signs  the  form  and  returns  it  to  the  creditor, 
who  separates  the  copies  and  gives  one  copy 
to  the  consumer  to  keep.  The  creditor  has 
satisfied  the  disclosure  requirement. 


is  $250  for  the  first  six  months  and  then 
increases  based  on  an  index  and  margin,  the 
creditor  could  use  language  such  as  the 
following:  "Your  regular  monthly  payment 
will  be  $250  for  six  months.  After  six  months 
your  regular  monthly  payment  will  be  based 
on  an  index  and  margin,  which  currently 
would  make  your  payment  $350.  Your  actual 
payment  at  that  time  may  be  higher  or 
lower." 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Director  of  the  Division  of  Consumer  and 
Community  Affairs  and  the  Secretary  of  the 
Board  under  delegated  authority,  April  2, 
2002. 

JenniCer  f.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  02-8373  Filed  4-8-02;  8:45  am) 

BIUJNG  CODE  6»(MI1-P 


Subpart  E— Special  Rutes  for  Certain 
Home  Mortgage  Transactions 

•       •       *       •        * 

§726.32 — Requirements  for  Certain  Closed- 
End  Home  Mortgages 
***** 

Paragraph  32(cH3)  Regular  payment; 
balloon  payment. 

1.  General.  The  regular  payment  is  the 
amount  due  from  the  borrower  at  regular 
intervals,  such  as  monthly,  bimonthly, 
quarterly,  or  annually.  There  must  be  at  least 
two  payments,  and  the  payments  must  be  in 
an  amount  and  at  such  intervals  that  they 
fully  amortize  the  amount  owed.  In 
disclosing  the  regular  payment,  creditors  may 
rely  on  the  rules  set  forth  in  §  226.18(g); 
however,  the  amounts  for  voluntary  items, 
such  as  credit  life  insurance,  may  he 
included  in  the  regular  payment  disclosure 
only  if  the  consumer  has  previously  agreed 
to  the  amounts. 

i.  If  the  loan  has  more  than  one  payment 
level,  the  regular  payment  for  each  level  must 
be  disclosed.  For  example: 

A.  In  a  30-year  graduated  payment 
mortgage  where  there  will  be  payments  of 
$300  for  the  first  120  months.  $400  for  the 
next  120  months,  and  $500  for  the  last  120 
months,  each  payment  amount  must  be 
disclosed,  along  with  the  length  of  time  that 
the  payment  will  be  in  effect. 

B.  If  interest  and  principal  are  paid  at 
different  times,  the  regular  amount  for  each 
must  be  disclosed. 

C.  In  discounted  or  premium  variable-rate 
transactions  where  the  creditor  sets  the 
initial  interest  rate  and  later  rate  adjustments 
are  determined  by  an  index  or  formula,  the 
creditor  must  disclose  both  the  initial 
payment  based  on  the  discount  or  premium 
and  the  payment  that  will  be  in  effect 
thereafter.  Additional  explanatory  material 
which  does  not  detract  from  the  required 
disclosures  may  accompany  the  disclosed 
amounts.  For  example,  if  a  monthly  payment 


DEPARTMENT  OF  TTIANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NII-86-AD;  Amendment 
39-12699;  AO  2002-07-05] 

RIN2120-AA64 

Airworthiness  Directives;  AirlMis  Model 
A300  B2,  A300  B4.  A300  B4-600.  and 
A300  B4-600R  Series  Airplanes;  and 
Model  A300  F4-605R  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A300  B2. 
A300  B4,  A300  B4-600,  and  A300  B4- 
600R  series  airplanes,  and  Model  A300 
F4-605R  airplanes.  This  AD  requires 
repetitive  inspections  for  cracking  of 
certain  fittings,  corrective  action  if 
necessary,  and,  for  certain  airplanes,  a 
modification.  This  AD  also  provides  an 
optional  terminating  action  for  the 
repetitive  inspections.  The  actions 
specified  by  Uiis  AD  are  intended  to 
detect  and  coned  propagation  of  cracks 
on  the  frame  40  aft  fittings  due  to  local 
stress  concentrations  at  the  upper  flange 
runout  of  frame  40,  which  coidd  result 
in  reduced  structural  integrity  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  May  14,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  14, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 


from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Land  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A300  B2,  A300  B4,  A300  B4-600,  and 
A300  B4-600R  series  airplanes;  and 
Model  A300  F4-605R  airplanes;  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the    . 
Federal  Register  on  January  4,  2002  (67 
FR  530).  That  action  proposed  to  require 
repetitive  inspections  for  cracking  of 
certain  fittings,  corrective  action  if 
necessary,  and,  for  certain  airplanes,  a 
modification;  and  would  have  provided 
for  optional  terminating  action  for  the 
repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
conmients  received  from  a  single 
commenter  in  response  to  the  second 
supplemental  NPRM. 

Provide  Credit  for  Prior  Inspection  and 
Refer  to  Terminating  Action 

One  conunenter  asks  the  FAA  to 
revise  the  proposed  rule  to  provide 
credit  for  an  inspection  already 
performed  in  accordance  with  the 
original  issue  of  Airbus  Service  Bulletin 
A300-53-6048.  dated  January  16, 1996, 
provided  that  the  inspection  is 
accomplished  in  conjunction  with 
Airbus  Service  Bulletin  A300-57-6053. 
The  commenter  states  that  this  would 
make  the  proposed  rule  consistent  with 
the  original  issue  of  the  corresponding 
French  airworthiness  directive,  98-481- 
270(B),  dated  December  2, 1998. 

The  same  commenter  also  requests 
that  we  revise  the  proposed  rule  to 
provide  for  optional  terminating  action 
on  Model  A300  B4-€00  and  A300  B4- 
600R  series  airplanes  and  Model  A300 
F4-605R  airplanes.  The  commenter 
states  that  inspection  and  rework  per 
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Airbus  Service  Bulletins  A30O-57-6052 
and  A30O-5  7-6053  constitutes 
terminating  action  for  airplanes  on 
which  no  cracks  are  found  and  no 
subsequent  rework  is  required. 

The  FAA  concurs  with  the  intent  of 
the  commenter's  request,  but  we  have 
already  accommodated  the  request 
previously.  We  added  Note  2  to  the  first 
supplemental  NPRM  to  provide  credit 
for  an  inspection  done  in  accordance 
with  the  original  issue  of  Airbus  Service 
Bulletin  A300-53-6048.  In  addition,  we 
revised  paragraph  (b)(8)  and  paragraph 
(e)  in  the  first  supplemental  NPRM  to 
clarify  that  modification  per  Airbus 
Service  Bulletin  A300-57-6053, 
Revision  1,  dated  October  31, 1995.  or 
Revision  02,  dated  June  2, 1999. 
terminates  the  proposed  requirements, 
regardless  of  the  inspection  results.  No 
change  to  the  final  rule  is  necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  in  the 
second  supplemental  hfPRM. 

Cost  Impact 

The  FAA  estimates  that  70  Model 
A300  B2,  A300  B4,  A300  B4-600,  and 
A300  B4-600R  series  airplanes;  and 
Model  A300  F4-605R  airplanes:  of  U.S. 
remstry  will  be  affected  by  this  AD. 

For  affected  airplanes,  it  will  take 
approximately  92  work  hours  per 
airplane  to  accomplish  the  required 
modification,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  as  much  as  $874  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  required  modification  is 
estimated  to  be  as  much  as  $6,394  per 
airplane. 

It  will  take  approximately  10  work 
hours  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
required  inspection  on  U.S.  operators  is 
estimated  to  be  $42,000.  or  $600  per 
airplane,  per  inspection  cycle. 


For  Model — 


The  cost  impact  figiues  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  a(hninistrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  tod  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rides  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 

Table  1.— Service  Information 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [AiMiMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-07-05  Airbus  Industrie:  Amendment 
3»-12699.  Docket  99-NM-86-AD. 

Applicability:  All  Model  A300  B2,  A300 
B4,  A300  B4-600.  and  A300  B4-600R  series 
airplanes;  and  Model  A300  F4-605R 
airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane  • 
identified  in  the  preceding  appHcability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified",  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  propagation  of  cracks 
on  the  frame  40  aft  fittings  due  to  local  stress 
concentrations  at  the  upper  flange  runout  of 
frame  40,  which  could  result  in  reduced 
structural  integrity  of  the  airplane, 
accomplish  the  following: 

Modification 

(a)  For  airplanes  on  which  Airbus 
Modification  10430  has  not  been  done  before 
the  effective  date  of  this  AD:  Concurrently 
with  the  inspection  required  by  paragraph  (b) 
of  this  AD,  modify  the  profile  of  frame  40  aft 
fittings  per  the  service  information  specified 
in  Table  1 ,  as  follows: 


(1)  A300  B2  and  A300  B4  series  airplanes 


(2)  A300  B4-600  and  A300  B4-600R  series  airplanes 
and  Model  A300  F4-605R  airplanes. 


Do  ttie  actions  in  accord- 
ance witti  either — 


(I)  Revision  01  or 
(ii)  Revision  02  .. 
(i)  Revision  01  or 
(Ii)  Revision  03  .. 


Of  Airtxjs  Service 
Bulletin— 


A300-53-0296 
A300-53-0296 
A300-53-6048 
A300-53-6048 


Dated- 


September  30,  1998. 
May  12,  1999. 
September  30,  1998. 
February  21,  2000. 


Note  2:  For  Model  A300  B4-600  and  A300 
B4-600R  series  airplanes  and  Model  A300 


F4-605R  airplanes:  Actions  performed  in 
accordance  with  Airbus  Service  Bulletin 


A300-53-6048,  dated  January  16. 1996;  or 
Revision  02.  dated  May  12, 1999;  are 


4  0£%aMi 
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acceptable  for  compliance  with  the 
applicable  requirements  of  this  AD. 

Note  3:  Airbus  Service  Bulletin  A300-53- 
6048  refers  to  Airbus  Service  Bulletin  A300- 


53-6063  as  an  additional  soiuce  of  service 
information  for  accomplishment  of  certain 
repairs. 

Table  ^.—Inspection  Requirements 


Inspection 

(b)  For  all  airplanes,  inspect  the  airplane 
per  Table  2,  as  follows: 


Requirements 


(1)  Area  to  inspect 

(2)  Type  of  inspection 

(3)  Compliance  time  

(4)  Discrepancies  to  detect 

(5)  Service  information  


(6)  Follow-on  actions  if  you  find  no  cracking 


(7)  Corrective  actions  if  you  find  cracking 

(8)  Terminating  action  


Description 


The  frame  40  AFT  fitting. 

Nondestructive  test  (NDT).  ^ 

As  specified  by  paragraph  (c)  of  this  AD. 

Cracking. 

Inspect  in  accordance  with  the  appik^able  sennce  bulletin  listed  in 

Table  1  of  this  AD. 
Repeat  the  inspection  thereafter  at  the  applicable  interval  specified  by 

Table  3  of  this  AD. 
Do  the  actions  specified  by  paragraph  (d)  of  this  AD. 
The  modifwatkxi  specified  by  paragraph  (e)  of  this  AD  terminates  the 

requirements  of  this  AD. 


Note  4:  An  NDT  per  Non-destructive 
Testing  Manual  53-15-30.  Part  6,  Procedure 
C,  is  also  acceptable  for  compliance  with  the 
requirements  of  paragraph  (b)  of  this  AD. 


(c)  Perform  the  inspection  required  by 
paragraph  (b)  of  this  AD  per  the  schedule  in 
Table  3  of  this  AD.  For  airplanes  on  which 
this  inspection  has  been  accomplished  before 
the  effective  date  of  this  AD,  the  initial 


compliance  time  may  be  extended  by  the 
repetitive  interval  following  the  date  the 
inspection  was  accomplished.  Table  3 
follows: 


Table  3.— Compliance  Times  for  Inspection 


For  Model— 


(jl)  A300  B4-600  and  A300 
B4-600R  series  airplanes 
and  Model  A300  F4-605R 
airplanes,  pre-Modificafion 
10430. 


(2)  A300  B4-600  and  A300 
B4-600R  series  airplanes 
and  Model  A300  B-4605R 
airplanes,  post-Modifica- 
tion 10430. 


(3)  A300  B2  series  airplanes 


If  the  total  flight  cycles  ac- 
cumulated on  the  airplane 
as  of  the  effective  date  of 
this  AD  is— 


4)  A300  B4-100  series  air- 
planes. 


(i)  Fewer  than  6,200 


(ii)  At  least  6,200  and 
fewer  than  9,700. 


(iii)  At  least  9,700 


(i)  Fewer  than  19,600 


i)  At  least  19,600  and 
fewer  than  23,100. 


(Hi)  At  least  23,100 


(i)  Fewer  than  12.00 


(ii)  At  least  12.000  and 
fewer  than  17,000. 

(iii)  At  least  17,000  


(i)  Fewer  than  9,500 


(ii)  At  least  9.500  and 
fewer  than  14,500. 

(iii)  At  least  14.500  .... 


Then  inspect- 


Before  the  airplane  accumulates  7,700  total  flight  cy- 
cles or  17,710  total  flight  hours,  whichever  occurs 
first. 


Within  1 ,500  flight  cycles  or  3.450  flight  hours  after  the 
effective  date  of  this  AD.  whichever  occurs  first. 

Within  750  flight  cycles  or  1 ,725  flight  hours  after  the 
effective  date  of  this  AD,  whk:hever  occurs  first. 

Before  the  airplane  accumulates  21,100  total  flight  cy- 
cles or  48,530  total  flight  hours,  whichever  occurs 
first. 


Within  1.500  flight  cycles  or  3,450  flight  hours  after  the 
effective  date  of  this  AD,  whrchever  occurs  first. 

Within  750  flight  cycles  or  1,725  flight  hours  after  the 
effective  date  of  this  AD,  whk^hever  occurs  first. 

Before  the  airplane  accumulates  14,000  total  flight  cy- 
cles or  15,120  total  flight  hours,  whichever  occurs 
first. 

Within  2,000  flight  cycles  or  2,160  flight  hours  after  the 
effective  date  of  this  AD,  whk:hever  occurs  first. 

Within  1 ,000  flight  cycles  or  1 .080  flight  hours  after  the 
effective  date  of  this  AD,  whk^hever  occurs  first 

Before  the  airplane  accumulates  1 1 ,500  total  flight  cy- 
cles or  15,295  total  flight  hours,  whichever  occurs 
first. 

Within  2,000  flight  cycles  or  2,660  flight  hours  after  the 
effective  date  of  this  AD,  whnhever  occurs  first. 

Within  1 ,000  flight  cycles  or  1 ,330  flight  hours  after  the 
effective  date  of  this  AD,  whtehever  occurs  first. 


And  repeat  the  Inspecfion 
at  least  every— 


7,500  flight  cycles  or 
17,250  flight  hours, 
whichever  occurs  first. 


7,500  flight  cycles  or 
17,250  flight  hours, 
whichever  occurs  first. 

7,500  flight  cycles  or 
17,250  flight  hours, 
whichever  occurs  first. 

7,500  flight  cycles  or 
17,250  flight  hours, 
whichever  occurs  first 


7,500  flight  cydes  or 

17,250  flight  hours, 

whichever  occurs  first. 
7,500  flight  cycles  or 

17,250  flight  hours, 

whichever  occurs  first. 
5,500  flight  cycles  or  5,940 

flight  hours,  whrchever 

occurs  first. 
5,500  flight  cycles  or  5,940 

flight  hours,  wtiichever 

occurs  first. 
5,500  flight  cycles  or  5,940 

flight  hours,  whwhever 

occurs  first. 
4,500  flight  cycles  or  5,985 

flight  hours,  whichever 

occurs  first. 
4,500  flight  cycles  or  5,985 

flight  hours,  whrchever 

occurs  first. 
4,500  flight  cycles  or  5,985 

flight  hours,  whrchever 

occurs  first. 
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Table  3.— Compliance  Times  for  lr4SPEcnoN— Continued 


For  Modet— 


<5)  A300  B4-200  series  air- 
planes. 


If  the  total  flight  cycles  ac- 
cumulated on  tt)e  airplane 
as  of  the  effective  date  of 
this  AD  is— 


(i)  Fewer  than  8,500 


(ii)  At  least  8.500  and 
fewer  than  13.500. 

(iij)  At  least  13.500  .... 


Then  inspect- 


Before  the  airplane  accunr)ulates  10,500  total  flight  cy- 
cles or  21.840  total  flight  hours,  whichever  occurs 
first. 

WHhin  2.000  flight  cycles  or  4,160  flight  hours  after  the 
effective  date  of  this  AD,  whichever  occurs  first. 

Within  1 ,000  flight  cycles  or  2,080  flight  hours  after  the 
effective  date  of  this  AD,  whichever  occurs  first. 


And  repeat  the  Inspection 
at  least  every — 


4,000  flight  cycles  or  8.320 

flight  hours,  whichever 

occurs  first. 
4.000  n^  cycles  or  8.320 

flight  hours,  whiciiever 

occurs  first. 
4.000  flight  cycles  or  8.320 

flight  hours,  whichever 

occurs  first. 


Note  5:  An  NOT  inspection  is  also  required 
by  AD  98-25-07,  amendment  39-10933,  to 
be  repetitively  performed  on  Model  A300 
B4-600  and  A300  B4-600R  series  airplanes 
and  Model  A300  F4-605R  airplanes  on 
which  Airbus  Modification  10453  has  not 
been  installed.  For  those  airplanes,  if  the 
inspection  is  done  within  the  applicable 
compliance  time  specified  by  paragraph  (c)  of 
this  AD,  the  threshold  for  the  initial 
inspection  of  paragraph  (b)  of  this  AD  may 
be  extended  by  1,500  flight  cycles. 

Corrective  Actioiis 

(d)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (b)  of  this 
AD:  Except  as  required  by  paragraph  (f)  of 
this  AD,  prior  to  further  flight,  perform  all 
applicable  corrective  actions  in  accordance 
with  the  applicable  service  bulletin 
identified  in  Table  1  of  this  AD. 

Terminating  Action 

(e)  Accomplishment  of  the  applicable 
modification  in  accordance  with  the 
applicable  service  bulletin  specified  by 


paragraph  (eHD  or  (e)(2)  of  this  AD 
terminates  the  requirements  of  this  AD. 

(1)  For  Model  A300  B4-600  and  A300  B4- 
600R  series  airplanes:  In  accordance  with 
Airbus  Service  Bulletin  A300-57-6053. 
Revision  1,  dated  October  31,  1995;  or 
Revision  02,  dated  )une  2,  1999. 

(2)  For  Model  A300  B2  and  A300  B4  series 
airplanes:  In  accordance  with  Airbus  Service 
Bulletin  A300-53-0297.  Revision  2.  dated 
October  31. 1995. 

Exception  to  Service  Bulletin  Instructions 

(f)  During  any  inspection  required  by  this 
AD.  if  the  service  bulletin  specifies  to  contact 
the  manufacturer  for  an  appropriate  action: 
Prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
International  Branch,  AlNfM-116,  Transport 
Airplane  Directorate.  FAA;  or  the  Direction 
Generale  de  1' Aviation  Qvile  (DGAC)  (or  iU 
delegated  agent). 

Ahemative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 


International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits  .^ 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refierence 

(i)  Except  as  required  by  paragraph  (f)  of 
this  AD,  the  required  actions  shall  be  done 
in  accordance  with  the  apphcable  service 
documents  identified  in  Table  4  and  Table  5 
of  this  AD.  as  follows: 


Table  4.— Referenced  Service  Documents  for  Required  Actions 


Service  bulletin  artd  date 


Airbus  Service  Buletin  A300-53- 

0296.  Revision  01.  September 

30,  1996. 
Airbus  Service  Bulletin  A300-53- 

0296,    Revision    02,    May    12. 

1999. 


Airtxjs  Service  Bulletin  A300-53- 

6048,  Revision  01,  September 

30.  1998. 
Airbus  Service  Bulletin  A300-53- 

6048.  Revision  03,  Febniary  21, 

2000. 


Page  nunbers 


1-38 


1-3.  8.  15.  16.18.  20.  22.  23.24 


4-7.  »-14,  17,  19.  21,  25.  26.  27- 

38. 
1-31  -.. 


1-32 


Revision  level  shown  on  the  page 


01 

02 

01 
01 

03 


Date  shown  on  page 


September  30.  1998. 

May  12. 1999. 

September  30,  1998. 
September  30. 1998. 

February  21.  2000. 


Table  5.— Referenced  Service  Documents  for  Optional  Terminating  Action 


Service  bulletin  and  date 

Page  numliers 

Revision  level 

shown  on  the 

page 

.    Date  shown  on  page 

Airbus  Service  Bulletin  A300-57-6053. 
Revision  1.  October  31.  1995. 

1.  7-9,  11-15.  19-24.  35.  36.  41.  42. 

45-47. 
2-6.  10.  16-18.  25-34.  37-40.  43,  44  .. 

1  

Original  

October  31.  1995. 
February  21,  1995. 
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Table  5.— Referenced^  Service  Documents  for  Optional  Terminating  Action— Continued 


Service  bulletin  and  date 


Mfbus  Service  Bulletin  A300-57-6053, 
Revision  02,  June  2.  1999. 


Airbus  Service  Bulletin  A300-53-0297. 
Revision  2.  October  31, 1995. 


Page  numbers 


1-6.  8.  23.  23a.  46.  47 


7,  9.  11.  12.  13-15.  19-22.  35.  36,  41. 

42.  45. 
10,  16-18.  25.  26,  27-34,  37-40,  43, 

44. 
1-80  


Revision  level 

shown  on  tfte 

page 


02  

1  

Original 

2  


Date  shown  on  page 


June  2,  1999. 
October  31,  1995. 
February  21.  1995. 
October  31,  1995. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
firom  Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Ronton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

Note  7:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  199&-481- 
270(B)  Rl.  dated  July  12,  2000. 

Bfifective  Date 

(j)  This  amendment  becomes  effective  on 
May  14.  2002. 

Issued  in  Renton,  Washington,  on  March 
28,  2002. 

Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc.  02-8278  Filed  4-«-02;  8:45  am] 
BNJJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 


I 


'wteral  Aviation  Administration 


4  CFR  Part  39 

[Docket  No.  2000-NM-324-AD;  Amendment 
39-12700;  AD  2002-07-06] 

RIN  2120-AA64 

Airworttiiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30.  -40, 
and  -50  Series  Airplanes;  and  CS 
Airplanes 

AGENCY:  Federal  Aviation 
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SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDomiell 
~  )uglas  Model  DC-9-10,  -20,  -30,  -40, 

id  -50  series  airplanes;  and  C-9 
_rpianes;  that  requires  repetitive  visual 
and  x-ray  inspections  to  detect  cracks  of 
the  upper  and  lower  comers  and  upper 
:enter  of  the  door  cutout  of  the  aft 


pressure  bulkhead;  corrective  actions,  if 
necessary;  and  follow-on  actions.  For 
certain  airplanes,  the  amendment  also 
requires  modification  of  the  ventral  aft 
pressure  bulkhead.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  fatigue  cracks  in  the 
comers  and  upper  center  of  the  door 
cutout  of  the  aft  pressure  bulkhead, 
which  could  result  in  rapid 
decompression  of  the  fuselage  and 
consequent  reduced  structiual  integrity 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Effective  May  14,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  14, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATKNI  CONTACT: 
Wahib  Mina,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramoimt  Boulevard,  Lakewood, 
California  90712;  telephone  (562)  627- 
5324;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Fedwal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
and  -50  series  airplanes;  and  C-9 
airplanes;  was  published  in  the  Federal 
Register  on  September  20,  2001  (66  FR 
48384).  That  action  proposed  to  require 


repetitive  general  visual  and  x-ray 
inspections  to  detect  cracks  of  the  upper 
and  lower  comers  and  upper  center  of 
the  door  cutout  of  the  aft  pressure 
bulkhead;  corrective  actions,  if 
necessary;  and  follow-on  actions.  For 
certain  airplanes,  the  amendment  also 
requires  modification  of  the  ventral  aft 
presstue  bulkhead. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

Requests  To  Revise  Certain  Inspection 
Requirements 

Three  commenters  request  revision  of 
the  inspection  requirements  in 
paragraph  (b)  of  the  proposed  rule.  The 
rationales  for  these  requests  are  as 

follows: 

•  One  commenter  suggests  revising 
paragraph  (b)  of  the  proposed  rule  to 
specify  the  same  inspections  cited  in 
McDonnell  Douglas  Service  Bulletin 
DC9-53-137.  Revision  07.  dated 
February  6,  2001,  which  was  cited  as 
the  appropriate  source  of  service 
information  for  this  AD.  The  commenter 
states  that  paragraph  (b)  of  the  proposed 
rule  is  misleading  because  it  incorrectly 
implies  that  a  repair  will  always  be 
required  or  that  a  preventive 
modification  is  required.  In  addition, 
that  paragraph  does  not  allow  for 
continuing  visual  and  x-ray  inspections 
as  specified  in  the  previously  referenced 
service  bulletin. 

•  One  commenter  requests 
clarification  of  the  inspection 
procedures  specified  in  the  proposed 
rule.  Paragraph  (b)  of  the  proposed  rule 
specifies  visual  and  eddy  current 
inspections  within  8,000  landings  after 
accomplishment  of  the  visual  and  x-ray 
inspections  required  by  paragraph  (a)  of 
this  AD.  However,  Service  Bulletin 
DC9-53-137,  Revision  07,  specifies 
visual  and  eddy  cturent  inspections 
after  a' repair  or  preventive  modification 
is  installed.  The  proposed  rule  would 
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not  require  a  preventive  modification  if 
no  cracks  are  found.  However,  the  no- 
crack  procedures  specified  in  the 
service  bulletin  provide  the  option  of 
either  accomplishing  the  preventive 
modification  and  thereafter  a  visual  and 
eddy  cxirrent  inspection,  or  not 
accomplishing  the  modification  and 
continuing  the  visual  and  x-ray 
inspections  at  various  intervals 
depending  on  the  condition. 

•  One  commenter  considers  that  the 
proposed  rule  should  require  visual  and 
eddy  current  inspections  only  if  no 
cracks  are  foimd  and  interim  preventive 
repairs  are  performed  per  Service 
Bulletin  DC9-53-137.  Revision  07.  The 
commenter  suggests  clarifying  that 
interim  preventive  repairs  are  to  be 
performed  per  the  service  bulletin,  and 
that  continued  visual  and  x-ray 
inspections  are  required  for  unmodified 
comers.  The  inspection  requirements  of 
paragraph  (b)  are  different  finm  those 
specified  in  the  previously  referenced 
service  bulletin.  Although  paragraph  (b) 
of  the  proposed  rule  requires 
inspections  at  intervals  of  8,000 
landings  after  accomplishment  of  the 
inspections  required  by  paragraph  (a)  of 
the  proposed  rule,  the  service  bulletin 
specifies  inspections  after 
accomplishment  of  a  repair  or 
preventive  modification.  The  service 
bulletin  also  provides  the  option  of 
either  accomplishing  the  preventive 
modification  followed  by  the 
inspections,  or  not  accomplishing  the 
modification  and  continuing  the 
inspections  at  specific  intervals. 

The  FAA  concurs  with  the 
commenter's  requests  to  revise  and 
clarify  the  inspection  requirements.  In 
making  this  decision,  we  have  reviewed 
the  Accomplishment  Instructions  of  the 
service  bulletin  and  the  inspection 
requirements  of  paragraph  (b)  of  the 
proposed  rule.  We  point  out  that  the 
intent  of  paragraph  (b)  of  the  pro{>osed 
rule  is  to  require  the  same  ins|>ections 
as  those  specified  by  the  service 
bulletin.  Therefore,  we  have  revised 
paragraph  (b)  in  the  final  rule  to  also 
include  paragraphs  {b)(l)  and  (b)(2).  We 
consider  that  this  change  provides  an 
acceptable  level  of  safety  for  the  fleet. 

Request  To  Clarify  the  Repetitive 
Inspection  Intervals 

One  commenter  states  that,  if  no  crack 
is  detected,  paragraph  (b)  in  the 
proposed  rule  requires  visual  and  eddy 
current  inspections  per  Revision  07  of 
Service  Bulletin  DC9-53-137,  within 
8,000  landings  after  accomplishing  the 
visual  and  ^-ray  inspections  required  by 
paragraph  (a)  of  the  proposed  rule.  The 
conunenter  states  that  it  had  previously 
accomplished  modifications  per 


Revision  04,  or  earlier,  of  McDonnell 
Dot^as  DC-9  Service  Bulletin  53-137, 
and  that  an  alternative  method  of 
compliance  (AMOC)  to  AD  85-01-02 
Rl.  amendment  39-5241  (51  FR  6101,  . 
February  20. 1986),  permits  repetitive 
inspections  at  intervals  of  15,000 
landings  until  accomplishment  of  the 
terminating  action  per  McDonnell 
Douglas  DC-9  Service  Bulletin  53-166. 
With  this  in  mind,  the  commenter  asks 
whether  the  repetitive  intervals  of 
previously  modified  airplanes  will  be 
reduced  from  15,000  landings  to  8,000 
landings  regardless  of  modification/ 
repair  status. 

The  FAA  concurs  that  clarification  of 
the  repetitive  inspection  intervals  for 
previously  repaired  or  modified 
airplanes  (interim  preventive  repairs)  is 
necessary.  We  point  out  that  McJDonnell 
Douglas  DC-9  Service  Bulletin  53-137, 
Revision  05,  dated  August  29.  2000, 
changed  the  inspection  method  and  the 
inspection  intervals  for  the  aft  pressure 
bulkhead  comers  that  previously  have 
been  repaired  or  modified  per  earlier 
revisions  of  the  service  bulletin.  In 
addition,  the  inspection  procedures 
specified  in  Revision  05  of  the  service 
bulletin  also  were  approved  as  an 
AMOC  for  the  accomplishment  of  AD 
85-01-02  Rl.  Although  earlier  revisions 
of  the  service  bulletin  specify  "visual 
and  x-ray"  inspections  of  previously 
repaired  or  modified  comers.  Revision 
05  and  later  revisions  of  the  service 
bulletin  specify  "visual  and  eddy 
ciurent"  inspections  for  those  airplanes. 
After  the  type  of  inspection  was 
changed,  the  manufacturer  reconsidered 
the  inspection  intervals  necessary  for 
previously  repaired  or  modified  comers 
if  no  cracks  are  detected.  As  a  result,  for 
those  airplanes,  the  manufacturer 
recommends  inspection  intervals  of 
8,000  landings  for  "visual  and  eddy 
current"  inspections  instead  of  15,000 
landings  for  "visual  and  x-ray" 
inspections. 

After  reconsidering  the 
manufacturer's  recommendation,  we 
have  determined  that  the  compliance 
times  recommended  in  Revision  07  of 
the  service  bulletin  are  adequate  in 
maintaining  the  safety  of  the  fleet.  It  is 
necessary  to  revise  paragraph  (b)  of  the 
proposed  nUe  to  clarify  our  intent 
regarding  the  type  of  inspection  and 
inspection  intervals  that  are  specifiied  in 
paragraph  3.B.  ("Work  Instmctions")  of 
the  service  bulletin  (which  was  cited  in 
the  proposed  rule  as  the  appropriate 
source  of  service  information).  We  point 
out  that  the  compliance  times  specified 
in  Revision  07  of  the  service  bulletin 
vary  according  to  the  conditions  and 
groups  of  airplanes  specified  in 
paragraph  3.B.  ("Work  Instmctions")  of 


the  service  bulletin.  As  a  result,  we  have 
reformatted  paragraph  (b)  of  the  final, 
rule  to  include  paragraphs  {b)(l)  and 
(b)(2),  which  require  accomplishment  of 
the  inspections  at  the  times  specified  in 
Revision  07  of  the  service  bulletin,  as 
applicable.  We  consider  that  these 
changes  only  clarify  the  required 
inspections  and  related  compliance 
times,  and  do  not  impose  an  additional 
burden  on  any  operator  or  necessitate 
providing  an  additional  opportunity  for 
public  comment. 

Request  To  Revise  Type  of  Inspection 
per  the  Service  Information 

One  commenter  states  that  the 
definition  of  a  "general  visual 
inspection"  in  Note  2  of  the  proposed 
rule  is  not  the  same  as  that  of  a  "visual 
inspection"  in  Service  Bulletin  DC»- 
53-137,  Revision  07.  The  commenter 
states  that  the  service  bulletin  has 
specific  visual  inspection  requirements 
that  are  included  in  Service  Sketch 
2934E  and  SN09530O02.  The 
commenter  considers  that  the  proposed 
rule  should  reflect  the  same  type  of 
inspection  as  that  cited  in  the  service 
information.  « 

The  FAA  concurs  and  agrees  that  the 
final  rule  should  reflect  the  same 
inspections  specified  by  the  service 
information.  In  the  final  rule  we  have 
deleted  Note  2  to  remove  the  definition 
of  a  "general  visual  inspection."  We 
also  have  changed  all  references 
throughout  the  final  rule,  including 
paragraphs  (a)  and  (b),  to  specify  a 
"visual  inspection"  instead  of  a 
"general  visual  inspection."    ■ 

Request  To  Give  Credit  for  Previously 
Accomplished  Ahemative  Methods  of 
Compliance  (AMOCs) 

One  commenter  requests  that  credit 
be  given  to  operators  who  have 
accomplished  previously  approved 
AMOCs  per  AD  85-01-02  Rl  or  AD  96- 
10-11,  amendment  39-9618  (61  FR 
24675,  May  16, 1996).  Another 
commenter  asks  how  the  requirements 
of  this  AD  affect  previous  AMOC 
approvals  for  inspections,  repairs,  and 
modifications  per  AD  85-01-02  Rl  and 
AD  96-10-11.  In  addition,  this 
commenter  asks  whether  AMOCs  issued 
per  AD  90-18-03,  amendment  39-6701 
(55  FR  34704,  August  24, 1990),  are  still 
considered  valid. 

The  FAA  concxus.  In  addition,  we 
point  out  that  AD  90-18-03  was 
superseded  by  AD  96-10-11,  which 
gave  credit  for  AMOCs  previously 
issued  per  AD  90-18-03.  However, 
because  AD  90-18-03  was  removed 
from  the  regidations,  it  is  only  necessary 
to  give  credit  for  the  prior 
accomplishment  of  AD  85-01-02  Rl 
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and  AD  96-10-11  in  paragraph  (i)(2)  of 
the  final  mle.  We  have  revised  the  final 
mle  accordingly. 

Request  To  Clarify  Previously  Issued 
ADs  and  Effect  on  Compliance  Times  in 
Follow-on  ADs 

One  commenter  requests  clarification 
of  the  difference  between  a  standalone 
AD  that  supersedes  an  earlier  AD,  and 
a  separate  AD  with  a  later  action  to 
rescind  that  AD.  The  commenter  also 
asks  the  following  questions: 

•  If  the  FAA  rescinds  AD  85-01-02 
Rl,  what  happens  to  AD  80-10-03. 
amendment  39-3769  (45  FR  31052.  May 
15, 1980),  that  was  superseded  by  AD 
85-01-02,  amendment  39-4978  (50  FR 
2043,  January  15. 1985),  and  how  are 
the  concurrent  service  bulletin 
requirements  affected  by  this  decision? 

•  AD  85-01-02  Rl  requires  that  the 
procedures  specified  by  the  service 
bulletins  be  accomplished  within 
landing  or  time  limits  that  have  already 
passed  for  most  applicable  airplanes. 
How  does  rescinding  AD  85-01-02  Rl 
affect  this  compliance? 

The  FAA  concurs  and  agrees  that  it  is 
necessary  to  clarify  the  difference 
between  the  two  types  of  ADs.  In 
response,  we  point  out  that  in  the 
preamble  of  the  proposed  AD,  in  "Other 
Relevant  Rulemaking."  we  stated  that 
the  FAA  normally  would  issue  a 
proposed  AD  to  supersede  AD  85-01-02 
Rl.  However,  because  of  the  complexity 
of  the  requirements  in  AD  85-01-02  Rl. 
we  issued  a  standalone  AD.  which 
includes  terminating  action  for  the 
repetitive  inspection  requirements  of 
AD  85-01-02  Rl.  Once  a  final  rule  has 
been  issued  and  becomes  effective,  we 
plan  to  rescind  AD  85-01-02  Rl.  After 
considering  the  commenter's  two 
questions,  we  infer  that  the  commenter 
wants  us  to  clarify  how  previously 
issued  ADs  affect  the  compliance  times 
in  follow-on  ADs.  In  response,  we  point 
out  that  AD  80-10-03  was  superseded 
by  AD  85-01-02,  which  removed  AD 
80-10-03  from  the  regulations.  As  a 
result,  the  concurrent  service  bulletin 
proceduires  required  by  AD  80-10-03 
are  no  longer  in  effect.  Likewise,  after 
AD  85-01-02  Rl  is  rescinded,  the 
compliance  times  required  by  that  AD 
per  the  service  bulletins  are  no  longer  a 
factor.  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Request  To  Include  Additional 
Corrective  Actions 

I  The  commenter  states  that  the 
proposed  rule  needs  to  address  what 
happens  if  an  operator  finds  "something 
on  a  comer  of  an  airplane"  that  they  are 
imable  to  inspect  per  Revision  07  of 
Service  Bulletin  DC9-53-137.  The 


commenter  adds  that  guidance  is 
needed  when  the  proposed  rule  cannot 
be  complied  with,  and  operators  need  to 
know  what  to  do.  After  contacting  the 
manufactiu«r  for  clarification  of  what 
was  meant  by  "something  on  a  comer  of 
an  airplane,"  the  commenter  stated  that 
the  phrase  refers  to  any  previous  repair 
on  the  aft  pressure  bulkhead  that  any 
operator  may  not  be  able  to  inspect  per 
the  service  bulletin. 

The  FAA  does  not  concur.  We  point 
out  that  the  proposed  rule  does  not  need 
to  include  additional  corrective  actions 
because  paragraph  (i)(l)  of  this  AD 
includes  a  provision  for  operators  to 
request  an  AMOC  for  such  an  inspection 
requirement.  No  change  to  the  final  rule 
is  necessary  in  this  regard. 

Request  To  Cite  an  Additional  Service 
Bulletin 

The  commenter  asks  why  some  of  the 
Boeing  service  bulletins  listed  in  AD 
85-01-02  Rl  are  included  in  the 
proposed  rule  and  others  are  not.  For 
example.  McDonnell  Douglas  DC-9 
Service  Bulletin  A53-144  is  cited  in  AD 
85-01-02  Rl.  but  is  not  cited  in  this 
proposed  rule.  The  commenter 
considers  that,  if  certain  other  service 
bulletins  specified  in  that  AD  are 
included  in  this  proposed  rule,  we  also 
need  to  include  DC-9  Service  Bulletin 
A53-144.  This  is  necessary  in  case  any 
airplane  that  has  not  been  modified  per 
the  AD  is  brought  into  the  United  States, 
and  to  prevent  any  operator  frtim 
performing  a  repair  in  the  area  and  not 
also  accomplishing  the  modification. 

The  FAA  does  not  concur.  We  point 
out  that  it  is  unnecessary  to  include  a 
reference  to  a  service  bulletin  unless  the 
specified  procedures  are  required  by  the 
proposed  rule.  Because  the  procedures 
specified  in  DC-9  Service  Bulletin  A53- 
144  are  not  required  by  the  final  rule, 
no  change  to  the  final  mle  is  necessary 
in  this  regard. 

Explanation  of  Changes  Made  to  the 
Proposal 

The  FAA  has  determined  that  it  is 
necessary  to  revise  the  final  rule  and  has 
made  the  following  changes: 

•  In  Ae  "Cost  Impact"  section,  we 
have  clarified  that  5  work  hours  per 
airplane  is  required  for  accomplishment 
of  tiie  required  "inspections"  instead  of 
the  required  "actions." 

•  Paragraph  (a)  specifies  that  the 
reqiiirements  of  that  paragraph  also 
apply  to  airplanes  on  which  the 
modification  has  not  been  accomplished 
per  paragraph  (g)  of  this  AD,  which 
specifies  terminating  action  for  the 
repetitive  inspections  required  by 
paragraphs  (b)  and  (c)  of  this  AD.  This 
change  clarifies  that  if  the  specified 


modification  has  not  been  done,  visual 
and  x-ray  inspections  must  be  done 
within  the  compliance  time  specified  in 
paragraph  (a)  of  this  AD. 

•  Paragraph  (d)(2)  specifies  that 
accomplishment  of  the  modification 
specified  by  paragraph  (d)(2)  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  paragraphs 
(b)  and  (c)(2)  of  this  AD. 

•  Paragraph  (i)  includes  two  new 
subparagraphs.  Paragraph  (i)(2)  is  added 
to  give  credit  for  AMOCs  previously 
accomplished  in  accordance  with  AD 
85-01-02  Rl  or  AD  96-10-11. 
Paragraph  (i)(3)  is  added  to  specify  that, 
if  an  inspection  of  the  aft  pressure 
bulkhead  cannot  be  accomplished  per 
the  service  bulletin,  operators  also  may 
accomplish  the  inspection  per  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  We  also  have 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  700  Model 
DC-9-10,  -20,  -30,  -40,  and  -50  series 
airplanes;  and  C-9  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  397  airplanes  of 
U.S.  reastry  will  be  affected  by  this  AD. 

It  wiU  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
required  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $119,100,  or  $300  per  airplane. 

For  certain  airplanes,  it  will  take 
approximately  between  21  and  26  work 
hours  per  airplane  depending  on  the 
airplane  configuration  to  accomplish  the 
modification  specified  in  McDonnell 
Douglas  DG-9  Service  Bulletin  53-165, 
Revision  3,  dated  May  3. 1989.  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
between  $3,470  and  $11,831  per 
airplane,  depending  on  the  airplane 
configuration.  Based  on  these  figures, 
the  cost  impact  of  this  modification  on 
U.S.  operators  is  estimated  to  be 
between  $4,730.  or  $13,391  per  airplane. 

For  certain  airplanes,  it  will  take 
approximately  9  work  hours  per 
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aiiplane  to  accomplish  the  modification 
specified  in  McDonnell  Douglas  DC-9 
Service  Bulletin  53-157.  Revision  1, 
dated  January  7, 1985,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
modification  on  U.S.  operators  is 
estimated  to  be  $540  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govemmoit  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regiilatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  nile"  under  DOT 
R^ulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  n^ative.  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  A00RE8SES. 

List  of  SobieclB  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39^AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

f  39.13    [AiiMfKlod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-07-06    McDonnell  Douglas: 

Amendment  39-12700.  Docket  2000- 
NM-324-AD. 

Applicability:  Model  DC-9-10,  -20.  -30, 
-40,  and  -50  series  airplanes,  and  C-9 
airplanes;  certificated  in  any  category, 
equipped  with  a  floor  lev«l  hinged  (ventral) 
door  of  the  aft  pressure  bulkhead;  as  listed 
in  McDonnell  Douglas  Service  Bulletin  DC9- 
53-137.  Revision  07,  dated  February  6,  2001; 
except  for  those  airplanes  on  which  the 
modification  required  by  paragraph  (d)  or  (e) 
of  AD  9&-10-11.  amendment  39-9618,  or 
paragraph  K.  of  AD  85-01-02  Rl. 
amendment  39-5241,  has  been  done. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  pwrformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  aheration.  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fiatigue  cracks  in  the 
comers  and  upper  center  of  the  door  cutout 
of  the  aft  pressure  bulkhead,  which  could 
result  in  rapid  decompression  of  the  fuselage 
and  consequent  reduced  structural  integrity 
of  the  airplane,  accomplish  the  following: 

VisBal  and  X-Ray  InapactkNi 

(a)  For  airplanes  on  which  the  modification 
has  NOT  tieen  accomplished  per  paragraph 
(g)  of  this  AD:  Except  as  provided  by 
paragraph  (h)  of  this  AD,  prior  to  the 
accumiUation  of  15,000  total  landings,  or 
within  4,000  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  do  a 
visual  inspection  and  an  x-ray  inspection  to 
detect  cracks  of  the  upper  and  lower  comers 
and  upper  center  of  the  door  cutout  of  the  aft 
pressure  bulkhead,  per  McDonnell  Douglas 
Service  Bulletin  DC9-53-137,  Revision  07, 
dated  Febraary  6,  2001. 

No  Crack  Detected:  KapetitiTe  Inspections 

(b)  If  no  crack  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD,  do  the  action  specified  in  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD  per 
paragraph  3.B.  "Work  Instructions"  of 
McDonnell  Douglas  Service  Bulletin  DC9- 


53-137,  Revision  07.  dated  February  6,  2001, 
as  applicable: 

(1)  If  interim  preventive  repairs  have  been 
perfbrmed  per  the  service  bulletin;  AD  85- 
01-02  Rl  or  AD  96-10-11:  Do  a  visual 
inspection  and  an  eddy  current  inspection  at 
the  times  specified  in  the  service  bulletin. 
Repeat  the  applicable  repetitive  inspections 
at  intervals  not  to  exceed  the  times  specified 
in  the  service  bulletin,  until  accomplishment 
of  the  action  required  by  paragraph  (d)  or  (g) 
of  this  AD;  or 

(2)  If  interim  preventive  repairs  have  NOT 
been  performed  per  the  service  bulletin,  do 
either  paragraph  (b)(2)(i)  or  (b)(2)(ii)  of  this 
AD: 

(i)  Before  further  fli^t,  install  an  interim 
preventive  repair  identified  in  Conditions  I 
through  XLin  inclusive,  excluding 
Conditions  XXI,  XXXVH,  and  XXXVni  (not 
used  at  this  time),  per  the  service  bulletin.  At 
the  times  specified  in  the  service  bulletin,  do 
a  visual  inspection  and  an  eddy  current 
inspection.  At  intervals  not  to  exceed  the 
times  specified  in  the  service  bulletin,  repeat 
the  visual  and  eddy  current  inspections  until 
accomplishment  of  the  action  specified  in 
paragraph  (d)  or  (g)  of  this  AD;  or 

(ii)  At  intervals  not  to  exceed  the  times 
specified  in  the  service  bulletin,  repeat  the 
visual  inspection  and  x-ray  inspection 
required  by  paragraph  (a)  of  this  AD,  until 
accomplishment  of  the  action  specified  in 
paragraph  (d)  or  (g)  of  this  AD. 

Any  Crack  Delected:  Corrective  Actions  and 
Repetitive  Inspections 

(c)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  do  the  actions  specified  in 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD  per 
McDonnell  Douglas  Service  Bulletin  DC9- 
53-137,  Revision  07,  dated  February  6.  2001. 

(1)  Before  further  flight,  do  the  applicable 
corrective  actions  (i.e.,  modification  of  the 
bulkhead;  trim  forward  facing  flange;  stop 
drill  ends  of  cracks;  install  repair  kit; 
replacement  of  cracked  part  with  new  parts; 
and  install  additional  doublers)  identified  in 
Conditions  I  through  XUH  inclusive, 
excluding  Conditions  XXI,  XXXVII,  and 
XXXVin  (not  used  at  this  time),  of  the 
Accomplishment  Instructions  of  the  service  . 
bulletin;  and 

(2)  At  the  times  specified  in  the 
Accomplishment  liistructions  of  the  service 
bulletin,  do  the  applicable  repetitive 
inspections,  until  accomplishment  of  the 
action  specified  in  paragraph  (d)  or  (g)  of  this 
AD. 

Concnrrent  Kequiranents 

(d)  Except  as  provided  by  paragraph  (h)  of 
this  AD,  modify  the  ventral  afl  pressure 
bulkhead  stmcture  by  accomplishing  all 
actions  specified  in  the  Accomplishment 
Instructions  of  McDonnell  Douglas  DC-9 
Service  Bulletin  53-165,  Revision  3,  dated 
May  3, 1989,  per  the  service  bulletin;  at  the 
applicable  time  specified  in  paragraph  (d)(1), 
(d)(2),  or  (d)(3)  of  this  AD. 

Note  2:  Modification  before  the  effective 
date  of  this  AD  per  McDonnell  Douglas  DC- 
9  Service  Bulletin  53-165,  dated  January  31, 
1983;  Revision  1,  dated  February  20. 1984;  or 
Revision  2,  dated  August  29, 1986;  is 
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considered  acceptable  for  compliance  with 
the  requirements  of  paragraph  (d)  of  this  AD. 

(1)  For  airplanes  on  which  the  bulkhead 
modification  specified  in  McDonnell  Douglas 
DC-9  Service  Bulletin  53-139,  dated 
September  26, 1980,  or  Revision  1,  dated 
April  30, 1981,  has  been  done,  except  as 
provided  by  paragraph  (d)(3)  of  this  AD: 
Modify  within  15,000  landings  after 
accomplishment  of  the  bulkhead 
modification,  or  within  4,000  landings  after 
the  effective  date  of  this  AD,  whichever 
occurs  later.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraphs  (b)  and  (c)(2)  of  this  AD. 

(2)  For  airplanes  on  which  the  production 
equivalent  of  the  modification  specified  in 
paragraph  (d)(1)  of  this  AD  has  been  done 
before  delivery,  except  as  provided  by 
paragraph  (d)(3)  of  this  AD:  Modify  before 
the  accumulation  of  15,000  total  landings,  or 
within  4.000  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraphs  (b)  and  (c)(2)  of  this  AD. 

(3)  For  airplanes  listed  in  McDonnell 
Douglas  DC-9  Service  Bulletin  53-165, 
Revision  3,  dated  May  3. 1989,  that  are 
specified  in  paragraph  (e)  of  this  AD:  Modify 
in  conjunction  with  the  requirements  of 
paragraph  (e)  of  this  AD,  or  within  18  months 
after  accomplishment  of  the  requirements  of 
paragraph  (e)  of  this  AD. 

Modification:  Ventral  Aft  Pressure  Bulkhead 

(e)  For  Model  DC-9-30  and  "50  series 
airplanes,  and  C-9  airplanes,  as  listed  in 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-157,  Revision  1,  dated  January  7, 1985: 
Except  as  provided  by  paragraph  (h)  of  this 
AD,  within  18  months  after  the  effective  date 
of  this  AD,  modify  the  ventral  aft  pressure 
bulkhead  per  the  service  bulletin. 

Note  3:  Modification  before  the  effective 
date  of  this  AD  per  McDoimell  Douglas  DC- 
9  Service  Bulletin  53-157,  dated  August  11. 
1981.  is  considered  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (e)  of  this  AD. 

Compliance  with  AD  85-01-02  Rl 

(f)  Accomplishment  of  the  visual  and  x-ray 
inspections  required  by  paragraph  (a)  of  this 
AD  constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  AD  85- 
01-02  Rl. 

Terminating  Modification 

(g)  Accomplishment  of  the  modification 
(reference  McDonnell  Douglas  DC-9  Service 
Bulletin  53-166)  required  by  paragraph  (d)  or 
(e)  of  AD  96-10- tl  (which  references  "DC- 
9/MD-80  Aging  Aircraft  Service  Action 
Requirements  Document"  (SARD). 
McDonnell  Douglas  Report  No.  MDC  K1572. 
Revision  A.  dated  June  1. 1990;  or  Revision 
B,  dated  January  15, 1993;  as  the  appropriate 
source  of  service  information  for 
accomplishing  the  modification)  terminates 
the  repetitive  inspection  requirements  of 
paragraphs  (b)  and  (c)  of  this  AD. 


Exception  to  Inspections  and  Modifications 

(h)  As  of  the  effective  date  of  this  AD,  the 
inspections  and  modifications  required  by 
this  AD  do  NOT  need  to  be  done  during  any 
period  that  the  airplane  is  operated  without 
cabin  pressurization  and  a  placard  is 
installed  in  the  cockpit  in  hill  view  of  the 
pilot  that  states  the  following:  "OPERATION 
WITH  CABIN  PRESSURIZATION  IS 
PROHIBITED." 

Alternative  Methods  of  Compliance  (AMCC) 

(i)(l)  An  AMOC  or  adjustment  of  the 
compliance  time  that  provides  an  acceptable 
level  of  safefy  may  be  used  if  approved  by 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office  (ACO),  FAA.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

(2)  AMOCs  approved  previously  in 
accordance  with  AD  85-01-02  Rl, 
amendment  39-4978;  or  AD  96-10-11. 
amendment  39-9618;  are  approved  as 
AMOCs  for  paragraph  (a)  or  (c)  of  this  AD, 
as  appropriate. 

(3)  An  AMOC  for  any  inspection  required 
by  paragraph  (a)  or  (c)  of  this  AD  that 
provides  an  acc^table  level  of  safefy  may  be 
used  per  data  meeting  the  type  certification 
basis  of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  Manager,  Los  Angeles  ACO,  to  make  such 
findings. 

Note  4:  Information  concerning  the 
existence  of  approved  AMOCs  with  this  AD, 
if  any,  may  be  obtained  from  the  Los  Angeles 
ACO. 

Special  Flight  Permit 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(k)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
DC9-53-137,  Revision  07,  dated  February  6. 
2001;  McDonnell  Douglas  DC-9  Service 
Bulletin  53-165,  Revision  3,  dated  May  3, 
1989;  and  McDonnell  Douglas  DC-9  Service 
Bulletin  53-157,  Revision  1,  dated  January  7, 
1985;  as  applicable.  This  incorporation  by 
reference  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846,  Attention:  Data  and 
Service  Management,  Dept.  Cl-LSA  (D800- 
0024).  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington;  or  at  the 
FAA,  Los  Angelea  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood.  California;  or  at  the  Oflice  of  the 
Federal  Register,  800  North  Capitol  S&eet, 
NW.,  suite  700,  Washington,  DC. 


Effective  Date 

•    (1)  This  amendment  becomes  effective  on 
May  14,  2002. 

Issued  in  Renton,  Washington,  on  March 
28,  2002. 
Kalene  C.  Yanamura. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-8279  Filed  4-8-02;  8:45  am) 

BILLING  CODE  4S10-1S-P 

DEPARjyENT  OF  TRANSPORTATKM 
Federal  Aviation  Administration 

14CFRPart39 

[Dodtat  No.  2002-NM-30-AO;  AiMndimnl 
39-12701 ;  AD  2010-07-07] 

R1N2120-AA64 

Aifworlhinoas  DiractivM;  Boalng 
Model  777-200  Series  Airplanes 
Equipped  With  General  Electric  GEM 
Series  Engines 

AOaiCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  777- 
200  series  airplanes  equipped  with 
General  Electric  GE90  series  engines. 
This  action  requires  repetitive 
inspections  of  the  diagonal  brace  and 
forward  seals  of  the  aft  fairing  of  the 
strut  to  find  discrepancies,  and 
corrective  actions,  if  necessary.  This 
action  is  necessary  to  prevent  primary 
engine  exhaust  from  entering  the  aft 
fairing  of  the  strut  and  elevating  the 
temperature,  which  could  lead  to  heat 
damage  of  the  seals  and  diagonal  brace. 
Such  damage  could  result  in  cracking 
and  fracttu«  of  the  forward  attachment 
point  of  the  diagonal  brace,  loss  of  the 
diagonal  brace  load  path,  and 
consequent  separation  of  the  strut  and 
engine  from  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  April  24,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  24, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  10,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport    . 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
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30-AD,  1601  land  Avenue.  SW., 
Renton,  Washington  98055-4056.  • 

Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Conunents  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment®faa.gov.  Comments 
sent  via  fax  or  the  Latemet  must  contain 
"Docket  No.  2002-NM-30-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASQI  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 

FOR  FURTHER  MFORMATmN  CONTACT:  John 
Vann,  Aerospace  Engineer.  Propulsion 
Branch,  ANM-140S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1024; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  that,  diuing  routine 
inspections  of  the  aft  fairing  of  the  strut, 
evidence  of  an  elevated  temperatiire  in 
the  interior  cavity  of  the  aft  fairing  has 
been  foimd  on  several  Boeing  Model 
777-200  series  airplanes  equipped  with 
General  Electric  GE90  series  engines. 
One  operator  reported  significant  heat 
damage  to  the  forward  end  of  the 
diagonal  brace  on  the  left  strut  of  a 
General  Electric  GE90  powered  airplane. 
The  diagonal  brace  material  is 
aluminum  7075-T73,  with  a  specified 
conductivity  range  of  38.0  through  42.5 
percent  International  Annealed  Copper 
Standard  (lACS).  The  damaged  brace 
assembly  had  a  conductivity  reading  of 
47  percent  lACS.  Investigation  revealed 
that  the  damage  was  caused  by  primary 
engine  exhaust  entering  the  aft  fairing  of 
the  strut  through  a  gap  in  the  heat  shield 
and  elevating  the  temperature,  resulting 
in  heat  damage  to  the  primary  fire  seal, 
heat  shield  seal,  and  secondary  fluid 
seal.  The  damaged  seals  allowed  the 
exhaust  to  pass  into  the  aft  fairing  cavity 
causing  heat  damage  to  the  diagonal 
brace  assembly.  Such  damage,  if  not 
found  and  fixed,  could  result  in 
cracking  and  fracture  of  the  forward 
attachment  point  of  the  diagonal  brace, 
loss  of  the  diiagonal  brace  load  path,  and 


consequent  separation  of  the  strut  and 
engine  from  the  airplane. 

Related  Rulemaking 

In  light  of  this  AD,  the  FAA  is 
considering  withdrawing  Notice  of 
Proposed  Rulemaking  (NPRM)  2001- 
NM-93-AD  (66  FR  54727.  October  30, 
2001).  That  NPRM  proposed  to  require 
installation  of  a  high  temperature 
silicone  foam  seal  to  fill  the  gap  in  the 
strut  aft  fairing  fire  seal  and  firewall. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  received  new  information  that 
indicates  that  the  unsafe  condition 
would  not  be  prevented  by  the 
installation  of  the  high  temperature 
silicone  foam  seal  alone.  Of  primary 
importance  is  the  integrity  of  the 
existing  primary  fire,  heat  shield,  and 
secondary  fluid  seals  to  prevent  heat 
damage  to  the  diagonal  brace.  This  AD 
is  being  issued  to  require  the  inspection 
and  maintenance  of  those  existing  seals, 
in  addition  to  the  inspection  and 
maintenance  of  the  diagonal  brace.  The 
installation  of  the  high  temperature 
silicone  foam  seal  recommended  in 
Boeing  Service  Bulletin  777-54A0015, 
dated  January  18,  2001  (referenced  in 
the  NPRM  as  the  appropriate  source  of 
service  information  for  accomplishment 
of  the  specified  actions),  is  not  ciurently 
being  mandated,  and  the  FAA  is 
considering  withdrawal  of  the  NPRM. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  777- 
54A0017.  dated  December  21,  2001, 
which  describes  the  following 
procedures: 

•  Part  1  of  the  service  bulletin 
specifies  repetitive  detailed  inspections 
of  the  diagonal  brace  and  forward  seals 
of  the  aft  fairing  of  the  strut  to  find 
discrepancies,  and  corrective  actions,  if 
necessary.  The  discrepancies  include 
heat  damage  to  the  diagonal  brace  and/ 
or  forward  seals,  and  cracks  and/or 
fractine  of  the  diagonal  brace.  Part  1 
also  specifies  either  replacing  the 
diagonal  brace  per  Part  4  of  the  service 
bulletin  if  any  crack  or  fracture  is  found, 
or  contacting  Boeing  for  rework 
instructions. 

•  If  necessary,  due  to  findings  from 
the  detailed  inspection  specified  in  Part 
1  of  the  service  bulletin.  Part  2  of  the 
service  bulletin  specifies  a  conductivity 
inspection  to  verify  the  conductivity  of 
the  diagonal  brace  material.  If  the 
diagonal  brace  is  within  the  specified 
conductivity  limits  (38.0  through  42.5 
percent  LACS),  the  detailed  inspection 
specified  in  Part  1  is  repeated.  If  the 
diagonal  brace  is  not  within  the 
specified  conductivity  limits  (greater 


than  42.5  percent  and  less  than  or  equal 
to  44  percent  lACS),  Part  2  specifies 
inspecting  the  strut  to  wing  attachments 
and  reworking  if  additional  damage  is 
found,  and  within  18  months,  replacing 
the  diagonal  brace.  If  the  conductivity 
limit  is  greater  than  44  percent  LACS, 
Part  2  specifies  immediately  replacing 
the  diagonal  brace.  If  the  diagonal  brace 
is  within  the  specified  limits.  Part  2 
specifies  repeating  the  Part  1  inspection. 

•  Part  3  of  the  service  bulletin 
specifies  replacing  any  damaged  seal 
(primary  fire  seal,  heat  shield  seal,  or 
secondary  fluid  seal,  with  a  new  seal), 
then  repeating  the  Part  1  inspection. 
Part  3  also  specifies  contacting  Boeing 
for  alternate  repair  instructions  for  the 
seals. 

•  Part  4  of  the  service  bulletin 
specifies  replacing  any  damaged 
diagonal  brace  with  a  new  brace,  then 
repeating  the  Part  1  inspection. 

We  also  have  reviewed  and  approved 
Boeing  All  Operator  Message  M-7200- 
02-00173,  dated  January  30,  2002. 
which  describes  procedures  for  a 
temporary  repair  of  the  forward  seals  of 
the  aft  fairing  of  the  strut. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires 
accomplishment  of  the  actions  specified 
in  the  service  information  described 
previously,  except  as  discussed  below. 

Differences  Between  This  AD  and  the 
Alert  Service  Bulletin 

Part  2  of  the  referenced  service 
bulletin  specifies  a  compliance  time  of 
18  months  for  replacement  of  the 
diagonal  brace  if  the  brace  is  not  within 
the  specified  conductivity  limits  (greater 
than  42.5  percent  and  less  than  or  equal 
to  44  percent  LACS);  however,  this  AD 
requires  the  replacement  be  done  within 
90  days  after  the  initial  conductivity 
inspection  if  the  brace  is  not  within  the 
specified  conductivity  limits. 

Ld  developing  an  appropriate 
compliance  time  for  this  AD,  the  FAA 
considered  not  only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the 
modifications.  In  light  of  all  of  these 
foctors,  the  FAA  finds  a  compliance 
time  of  90  days  for  completing  the 
replacement  to  be  warranted,  in  that  it 
represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 


■7 1 1     -B. 
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The  service  bulletin  also  specifies  that 
all  actions  for  which  the  Boeing  777 
Airplane  Maintenance  Manual  (AMM) 
is  specified  as  the  appropriate  source  of 
service  information  for  work 
instructions  may  instead  be  done 
according  to  an  "operator's  equivalent 
procedure."  However,  the  FAA  finds 
that  Chapter  54-54-03  of  the  AMM 
must  be  used  to  accomplish  the 
inspection  of  the  forward  seals  of  the  aft 
fairing  of  the  strut  for  signs  of  heat 
damage,  which  is  specified  in  the  Work 
Instructions  in  the  service  bulletin.  For 
this  inspection,  an  "operator's 
equivalent  procedure"  may  be  used  only 
if  approved  as  an  alternative  method  of 
compliance  per  paragraph  (c)  of  this  AD. 

Although  the  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
rework/repairs,  this  proposed  AD  would 
require  all  rework/repairs  to  be 
accomplished  per  a  method  approved 
by  the  FAA,  or  per  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the 
Manager,  Seattle  Aircraft  Certification 
Office,  to  make  such  findings. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

1  Although  this  action  is  in  the  form  of 
final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
prgpeded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
\n  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factusd  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 


action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  conunents  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-30-AD."  The 
postcard  will  be  date  stamped  and 
retvimed  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Goverrunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency^ 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AbORESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-07-417    Boeing:  Amendment  39-12701. 
Docket  2002-NM-3O-AD. 

Applicability:  Model  777-200  series 
airplanes  equipped  with  General  Electric 
CE90  series  engines,  as  listed  in  Boeing  Alert 
Service  Bulletin  777-54 AOOl  7,  dated 
December  21.  2001.  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whe&er  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  heat  damage  of  the  diagonal 
brace  and  forward  seals  of  the  aft  fairing  of 
the  strut,  which  could  result  in  cracking  and 
fracture  of  the  forward  attachment  point  of 
the  diagonal  brace,  loss  of  the  diagonal  brace 
load  path,  and  consequent  separation  of  the 
strut  and  engine  from  the  airplane; 
accomplish  the  following: 

Repetitive  Inspections 

(a)  Within  500  flight  hours  after  the 
effective  date  of  this  AD:  Do  a  detailed 
inspection  of  the  diagonal  brace  and  forward 
seals  of  the  aft  fairing  of  the  strut  to  find 
discrepancies  (heat  damage  to  the  diagonal 
brace  and/or  forward  seals,  and  cracks  and/ 
or  fracture  of  the  diagonal  brace),  per  Part  1 
of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  777-54A0017, 
dated  December  21,  2001.  If  no  discrepancies 
are  found,  repeat  the  inspection  after  that 
every  1.000  flight  hours. 
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Corrective  Actions 

(1)  If  any  sign  of  heat  damage  to  the 
diagonal  brace  is  found:  Before  further  flight, 
do  the  conductivity  inspection  of  all  areas  of 
the  forward  clevis  lugs  and  brace  body  of  the 
diagonal  brace,  as  specified  in  and  per  Part 
2  of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(i)  If  the  conductivity  readings  are  all 
within  the  specified  range  of  38.0  through 
42.5  percent  International  Annealed  Copper 
Standard  (lACS):  then  repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD  every 
1.000  flight  hours. 

(ii)  If  any  conductivity  readings  are  within 
the  specifled  range  of  greater  than  42.5 
percent  and  less  than  or  equal  to  44  percent 
LACS,  before  further  flight,  do  the  inspection 
specified  in  and  per  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  If  additional  damage  is  found,  repair 
per  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD.  Within  90 
days  after  doing  the  conductivity  inspection, 
replace  the  diagonal  brace  with  a  new  brace 
per  Part  4  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  Then, 
repeat  the  inspection  required  by  paragraph 
(a)  of  this  AD  every  1,000  flight  hours. 

(iii)  If  any  conductivity  readings  are  greater 
than  44  percent  LACS,  before  further  flight, 
replace  Uie  diagonal  brace  per  Part  4  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Then,  repeat  the  inspection  required 
by  paragraph  (a)  of  this  AD  every  1.000  flight 
hours. 

(2)  If  any  crack  or  fracture  of  the  diagonal 
brace  is  found,  before  further  flight,  replace 
the  diagonal  brace  with  a  new  brace  per  Part 
4  of  the  Accomplishment  Instructions  of  the 
service  bulletin;  or  rework  the  diagonal  brace 
per  a  method  approved  by  the  Manager, 
Seattle  ACO,  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  DER  who  has  been 
authorized  by  the  Manager.  Seattle  ACO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager.  Seattle  ACO.  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD.  Then,  repeat  the  inspection  required 
by  paragraph  (a)  of  this  AD  every  1.000  flight 
hours. 

(3)  If  any  sign  of  heat  damage  to  any  seal 

is  found,  before  further  flight,  replace  the  seal 
per  Part  3  of  the  Accomplishment 
Instructions  of  the  service  bulletin,  or  do  the 
actions  required  by  paragraph  (a)(3)(i)  or 
(a)(3)(ii)  of  this  AD.  as  applicable.  Then, 
repeat  the  inspection  required  by  paragraph 
(a)  of  this  AD  every  1.000  flight  hours. 

(i)  If  there  is  any  damage  to  any  seal  but 
no  leakage  of  the  seal  is  found,  do  a  detailed 
inspection  of  the  seal  every  50  flight  hours 
until  the  replacement  or  temporary  repair  is 
done  per  Boeing  All  Operator  Message 


(AOM)  M-7200-02-00173.  dated  January  30. 
2002.  Do  the  repair  within  500  flight  hours 
after  the  initial  inspection  required  by 
paragraph  (a)  of  this  AD,  or  do  the 
replacement  within  1,000  flight  hours  after 
that  initial  inspection,  as  applicable.  If  the 
temporary  rejjair  is  done,  inspect  the 
repaired  seal  every  500  flight  hours  until  the 
seal  is  replaced.  Replacement  of  the  seal 
must  be  done  within  1.000  flight  hours  after 
the  repair  is  done. 

(ii)  If  there  is  damage  to  any  seal  and 
leakage  of  the  seal  is  found,  before  further 
flight,  do  the  replacement  or  temporary 
repair  of  the  seal  per  the  AOM.  If  the 
temporary  repair  is  done,  inspect  the 
repaired  seal  every  250  flight  hours  until  the 
seal  is  replaced.  Replacement  of  the  seal 
must  be  done  within  1.000  flight  hours  after 
the  repair  is  done. 

"Opnvtor'fl  Equivalent  Procedure" 

(b)  Though  Boeing  Alert  Service  Bulletin 
777-54A0017.  dated  December  21.  2001. 
specifies  that  an  "operator's  equivalent 
procedure"  may  be  used  for  the  inspection  of 
the  forward  seals  of  the  aft  firing  of  the  strut 
for  signs  of  heat  damage,  that  inspection 
must  be  done  according  to  Chapter  54-54-03 
of  the  Boeing  777  Airplane  Maintenance 
Manual,  as  specified  in  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  ReCerence 

(e)  Except  as  provided  by  paragraphs 
(a)(l)(ii),  (a)(2),  and  (b)  of  this  AD.  the  actions 
shall  be  done  in  accordance  with  Boeing 
Alert  Service  Bulletin  777-54A0017.  dated 
December  21.  2001;  and  Boeing  All  Operator 
Message  M-7200-02-00173.  dated  January 
30.  2002;  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 


EfiiBctive  Date 

(f)  This  amendment  becomes  effective  on 
April  24.  2002. 

Issued  in  Renton.  Washington,  on  March 
29,  2002. 
Ali  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  02-8280  Filed  4-8-02;  8:45  am) 
■HJJNO  cooe  4no-i3-p 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[DociMt  No.  2001-NE-16-AO;  Aimndnwiit 
39-12096;  AO  2002-07-04] 

Rm2120-AAM 

Airworttiinasa  Directives;  Pratt  & 
Whitney  JT90-7R4  Series  Turi>ofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  Pratt  &  Whitney  (FW) 
JT9D-7R4  series  turbofan  engines.  This 
amendment  requires  a  one-time 
inspection  of  low  pressure  turbine  (LPT) 
5th  stage  disks  for  evidence  of  blend 
repairs  and  mechanical  damage,  and 
replacement  of  the  affected  disks  based 
on  the  extent  of  those  repairs  and 
damage.  This  amendment  is  prompted 
by  a  report  of  a  PW  JT9D-7R4G2 
turbofan  engine  that  experienced  an 
uncontained  failure  of  the  LPT  5th  stage 
disk.  The  actions  specified  by  this  AD 
are  intended  to  prevent  imcontained 
failure  of  the  LPT  5th  stage  disk,  due  to 
incomplete  blend  repairs,  resulting  in 
in-flight  shutdown  and  damage  to  the 
airplane. 

DATES:  Effective  date  May  14,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  May  14,  2002. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860) 
565-8770;  fax  (860)  565-4503.  This 
information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Cotmsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW,  suite  700,  Washington,  DC. 


I  h9nnl 
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FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman,  Aerospace  Engineer,  Engine 
Certification  Office.  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Office  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7130,  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to  PW 
JT9D-7R4  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
August  30.  2001  (66  FR  45789).  That 
action  proposed  to  require  a  one-time 
inspection  of  low  pressure  tiirbine  (LPT) 
5th  stage  disks  for  evidence  of  blend 
repairs  and  mechanical  damage,  and 
replacement  of  the  affected  disks  based 
on  the  extent  of  those  repairs  and 
damage,  in  accordance  with  PW  service 
bulletin  (SB)  JT9D-7R4-72-574, 
Revision  1,  dated  Jime  26,  2001. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Clarification  of  Areas  To  Be  Inspected 

One  commenter  states  that  the  areas 
of  inspection  are  not  defined  for  the 
requirement  to  remove  disks  with  five 
or  more  blended  or  unblended  areas  of 
damage  by  any  cause.  By  not  defining 
the  areas  of  inspection,  blends  or  areas 
of  damage  anywhere  on  the  disk  could 
be  counted.  The  commenter  states  that 
blends  to  remove  part  markings  such  as 
TT  and  TC  marks  or  other  blends  on  fir 
trees,  for  example,  should  not  be 
counted  toward  the  five  or  more 

Tjection  limit. 
Another  commenter  requests 
clarification  of  whether  a  disk  may  be 
returned  to  service  after  five  or  more 
blended  or  imblended  damage  areas  are 
found  on  the  disk  but  all  of  the  damage 
is  identified  as  non-tiebolt  damage.  The 
clarification  is  requested  because  the 
blended  areas  or  areas  of  damage  called 
out  in  the  NPRM  are  not  specific.  The 
commenter  also  asks  if  the 
determination  of  acceptance  of  a  disk 
could  be  done  on  a  case-by-case  basis. 

The  FAA  agrees  that  the  proposal 
does  not  specify  where  on  the  disk  to 
look  for  blended  areas  or  areas  of 
damage.  Therefore  the  FAA  has  changed 
paragraph  (a)(2)  of  this  final  rule  to 
specify  that  the  areas  to  be  inspected  are 
the  forward  and  aft  web  and  bore  areas. 
T'he  FAA  disagrees,  however,  that  disks 
with  five  or  more  areas  of  damage  in  the 
forward  and  aft  web  areas  may  be 
returned  to  service,  even  if  the  damage 
is  known  to  be  unrelated  to  a  tiebolt 


failtne  dtuing  operation.  Operators  may 
request  case-by-case  review  using  the 
procedure  to  request  an  Alternative 
Methods  of  Compliance,  paragraph  (c). 

Use  the  Same  Wording  as  the  Service 
Bulletin 

One  commenter  requests  that  the  FAA 
use  the  same  wording  in  the  compliance 
instructions  for  the  AD  as  that  which  is 
contained  in  PW  Service  Bulletin  (SB) 
JT9D-7R4-72-574.  Paragraph  (a)(1)  of 
the  proposal  states:  "remove  from 
service  those  LPT  5th  stage  disks  that 
were  installed  in  engines  that 
experienced  a  tiebolt  fracture  AND  are 
foimd  with  blended  or  unblended 
damage  in  the  web  and  bore  areas,  and 
replace  with  a  serviceable  disk."  In 
place  of  the  AND  above,  the  SB  uses  the 
word  OR.  Using  the  word  AND,  implies 
that  the  final  rule  would  require  both 
tiebolt  fractiu-e  history  and  damage  to 
meet  replacement  criteria. 

The  FAA  disagrees  that  any  change  to 
Paragrap  (a)(1)  is  necessary,  but  agrees 
that  the  final  rule  could  be  worded 
clearer.  Paragraph  (a)(1)  of  the  proposal 
covered  those  disks  for  which  the 
operator  knew  that  the  damage  was  due 
to  tiebolt  failure.  Paragraph  (a)(2)  of  the 
proposal  covers  those  disks  for  which 
the  tiebolt  fractiu«  history  is  unknown. 
The  FAA  has  changed  final  rule 
paragraph  (a)(1)  to  clarify  that  it  applies 
to  disks  for  which  there  is  a  known 
history  of  tiebolt  failure  in  operation. 

Exclude  Damage  Caused  by  Tiered 
Removal 

One  commenter  states  that  many 
disks  have  tierod  removal  damage  on 
the  rear  side  of  the  disk,  due  to  tierod 
fracture  during  disassembly.  The 
commenter  requests  that  damage  found 
on  the  rear  side  of  the  disk,  that  is  in 
line  with  the  tierod  holes  should  not  be 
taken  into  account  because  it  is  due  to 
tierod  removal.  The  commenter  requests 
that  alternate  inspection  requirements 
be  provided  that  identify  the  type  of 
damage  rather  than  the  number  of 
damaged  areas. 

The  FAA  partially  agrees.  The  FAA 
agrees  that  the  wording  should  include 
the  specification  that  the  tierod  damage 
occurs  during  operation.  Therefore,  the 
FAA  has  changed  the  wording  in  final 
rule  paragraph  (a)(1)  to  specify  that  the 
damage  must  be  due  to  tiebolt  fracture 
during  operation.  This  change  is 
justified  because  high-energy  damage  to 
the  disk  caused  by  a  tiebolt  fracture 
occurs  during  operation  rather  than 
during  LPT  disassembly.  However,  the 
FAA  does  not  agree  that  the  type  of 
damage,  as  a  result  of  tiebolt  failure 
during  operation,  should  be  specified 
differently  than  specified  in  PW  SB 


JT9D-7R4-72-574.  A  tiebolt  ftactine 
during  operation  is  capable  of  damaging 
the  aft  side  of  the  disk  in  the  web  and 
bore  areas.  The  FAA  expects  operators 
to  use  good  maintenance  practices  to 
prevent  damage  to  disks  during  LPT 
disassembly.  If  damage  occurs  during 
disassembly,  the  Engine  Manual  must . 
be  used  to  determine  serviceability. 

Concern  for  Engine  Manual  Revision 

One  conamenter  expresses  concern 
that  neither  the  proposal  nor  PW  SB 
JT9D-7R4-72-574  indicate  that  the 
Engine  Manual-provided  blend  repair 
(Section  72-52-11,  Repair-01  for  JT9D- 
7R4G2  Engines)  will  be  revised  to 
effectively  address  the  tiebolt  failine 
mode  and  cause.  The  compliance  in  the 
proposal  does  not  prevent  future 
blending  of  the  disk  web  and  bore  when 
the  disk  is  routed  for  repair  after  the 
one-time  mandated  visual  inspection 
has  been  completed.  The  commenter 
requests  that  the  Engine  Manual  blend 
repair  be  referenced  in  the  final  rule. 

The  FAA  agrees  that  the  AD  and  the 
Engine  Manual  should  address  future 
situations  where  the  one-Ume  mandated 
visual  inspections  are  completed.  The 
manufacturer  will  include  a 
requirement  in  the  Engine  Manual  to 
remove  from  service  any  LPT  5th  stage 
disk  that  experienced  damage  to  the  fore 
and  cift  web  and  bore  areas  from  a 
fractiu«d  tiebolt  dining  operation.  The 
intent  of  the  AD  is  to  specify  a  one-time 
inspection  of  LPT  5th  stage  disks.  In 
addition,  the  AD  will  more  clearly  state 
in  paragraph  (b)  of  the  compliance 
section  that  any  LPT  5th  stage  disk  that 
experiences  damage  to  the  fore  and  aft 
web  and  bore  areas  from  a  fractured 
tiebolt  dining  operation  must  be 
removed  from  service.  The  repair  and 
serviceability  requirements  for  LPT  5th 
stage  disks  are  not  part  of  the  AD. 

Revision  to  Manufacturer's  Service 
Information 

The  manufacturer  conunents  that 
since  the  publication  of  the  proposal. 
Revision  2  of  the  SB  has  been 
published,  which  provides  a  revised 
Figure  2  and  a  consistent  description  of 
the  one-time  inspection  rejection 
criteria.    . 

The  FAA  agrees  and  has  added  this 
SB  Revision  to  the  incorporation  by 
reference. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
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on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analjrsis 

There  are  approximately  647  Pratt  * 
Whitney  (PW)  JT9D-7R4  series  hirbofan 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
151  engines  installed  on  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  The  FAA  also  estimates  that  it 
would  take  approximately  one  work 
hour  per  engine  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  A 
replacement  disk  would  cost 
approximately  $145,260  per  engine. 
Based  on  these  figiues,  the  total  cost 
effect  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $21,943,320. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regxilatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nvunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-07-04    Pratt  k  Whitney:  Amendment 
39-12698.  Docket  No.  2001-NE-16-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Pratt  &  Whitney  (PW)  JTOD- 
7R4D,  -7R4D1,  -7R4E,  -7R4E1,  -7R4E4, 
-7R4G2,  and  7R4H1  series  turbofan  engines 
with  LPT  5lh  stage  disks,  part  numbers  (P/ 
N's)  787905,  787905-001,  and  798305 
installed.  These  engines  are  installed  on,  but 
not  limited  to  Airbus  Industrie  A300  and 
A310  series,  and  Boeing  747  and  767  series 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance 

Compliance  with  this  AD  is  required  as 
indicated  at  the  next  separation  of  the  LPT 
module  from  the  engine,  unless  already  done. 

To  prevent  uncontained  failure  of  the  low 
pressure  turbine  (LPT)  5th  stage  disk  due  to 
incomplete  blend  repairs,  resulting  in  in- 
flight shutdown  and  damage  to  the  airplane, 
do  the  following: 

(a)  Perform  a  one-time  visual  inspection  for 
evidence  of  blend  repairs  of  LPT  5th  stage 
disks.  P/N's  787905.  787905-001.  and 
798305  in  accordance  with  the 
Accomplishment  Instructions  section  of  PW 
service  bulletin  (SB)  )T9D-7R4-72-574, 
Revision  1.  dated  )une  26.  2001,  or  SB  JTOD- 
7R4-72-574,  Revision  2.  dated  )anuary  21. 
2002. 

(1)  Remove  from  service  those  LPT  5th 
stage  disks  that  have  any  amount  of  blended 
or  unblended  damage  in  the  forward  and  afl 
web  and  bore  areas,  that  was  caused  by  a 
tiebolt  fracture  during  operation,  and  replace 
with  a  serviceable  part. 

(2)  Remove  from  service  LPT  5th  stage 
disks  that  have  five  or  more  areas  of  blended 
or  unblended  damage  by  any  cause  in  the 
forward  and  aft  web  and  bore  areas  and 
replace  with  a  serviceable  part. 

(b)  After  the  effective  date  of  this  AD.  do 
not  install  any  LPT  module  that  contains  an 
LPT  5th  stage  disk.  P/N  787905.  787905-001. 
or  798305  unless  that  disk  has  been 
inspected  as  specified  in  paragraph  (a)  of  this 
AD.  After  the  effective  date  of  this  AD,  do  not 
install  any  LPT  5th  stage  disk  that 
experiences  damage  to  the  fore  and  aft  web 
and  bore  areas  from  a  fractured  tiebolt  during 
operation. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must     . 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(d)  The  inspection  must  be  done  in  i 
accordance  with  the  following  Pratt  & 
Whitney  Service  Bulletins  (SB's): 


Document  No. 


SB  JT9D-7FM-72-574 

Total  pages:  16 

SB  JT9D-7R4-72-574 


Total  pages:  16 


All 

1-3  ... 
4-9  ... 
10-12 

13 

14 

15-16 


Revision 


Date 


June  26.  2001. 

January  21.2002. 
June  26.  2001. 
January  21 .  2002. 
June  26.  2001. 
January  21 ,  2002. 
June  26.  2001. 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  St..  East 
Hartford.  CT  06108;  telephone  (860)  565- 
8770;  fax  (860)  565-4503.  Copies  may  be 
inspected,  by  appointment,  at  the  FAA.  New 
England  Region.  Office  of  the  Regional 
Counsel.  12  New  England  Executive  Park. 
Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW.  suite  700,  Washington,  DC. 

Effective  Date 

(e)  This  amendment  becomes  effective 
on  May  14,  2002. 

Issued  in  Burlington.  Massachusetts,  on 
March  29,  2002. 
Robert  G.  Mann, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-8171  Filed  4-8-02;  8:45  am] 

BttJJNG  CODE  4«1ft-13-U 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

32  CFR  Part  935 
BIN  0701-AA65 

Wake  Island  Code 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Air 
Force  has  revised  its  regulations  dealing 
with  the  Wake  Island  Code  to  reflect 
current  and  anticipated  use.  This  was 
necessary  because  in  1994  the  Air  Force 
terminated  operations  on  the  island  and 
removed  its  personnel.  The  small 
number  of  personnel  currently  on  the 
island  woA  for  the  Department  of  the 
Army  or  its  contractors  and  it  is  not 
anticipated  that  Wake  Island  will  again 
host  a  permanent  population. 
EFFECTIVE  DATE:  April  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Sheuerman,  Associate  General 
Counsel,  Department  of  the  Air  Force. 
SAF/GCN,  Room  4C921, 1740  Air  Force 
Pentagon,  Washington,  DC  20330-1740, 
(703-695-4691). 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  has 
determined  that  this  rule  is  not  a  major 
rule  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  The  Secretary  of  the  Air  Force 
has  certified  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612. 
because  this  rule  does  not  have  a 
significant  economic  impact  on  small 


entities  as  defined  by  the  Act,  and  does 
not  impose  any  obligatory  information 
requirements  beyond  internal  Air  Force 
use.  The  Department  of  the  Air  Force 
proposed  a  revised  Wake  Island  Code, 
consisting  of  Part  935  of  Title  32  of  the 
Code  of  Federal  Regulations,  in  the 
Federal  Register  on  October  25,  2000 
(65  FR  63826). 

Comments  on  Proposed  Rule  32  CFR 
Part  935 

Comments  were  received  from  only 
one  source,  the  U.S.  Army  Space  and 
Missile  Defense  Command. 

Comment:  "As  the  current  operator  of 
Wake  Island,  at  least  in  the  short  term, 
SMDC  and  its  employees  and 
contractors  are  likely  to  be  the  parties 
most  affected  by  these  revisions.  As  a 
general  matter,  it  is  not  evident  that  the 
current  operating  arrangement  or 
makeup  of  the  workforce  (mostly  foreign 
nationals]  was  considered  in  the  current 
revisions.  For  example,  the  permitting 
authority  in  §  935.11,  and  oUier 
fimctions.  powers,  and  duties  of  the 
Commander  of -Wake  Island  in  §  935.12, 
do  not  appear  to  consider  the 
contractual  relationship  between  the 
Army  and  its  operating  contractor  on 
Wake  Island,  which  requires  the 
contractor  to  perform  many  of  these 
functions.  In  addition,  the  provisions 
relating  to  the  jurisdiction  and 
procedures  for  the  judiciary  appear  to  be 
more  appropriate  for  an  active  base  with 
a  substantial  American  population  than 
for  the  current  operational  situation  on 
Wake  Island." 

Response:  Many  of  the  comments 
received  from  the  U.S.  Army  Space  and 
Missile  Defense  Command  were  based 
on  the  supposition  that  the  Army  would 
continue  to  be  the  primary  presence  on 
the  island.  That  is  no  longer  the  case. 
The  Air  Force  plans  to  resume 
responsibility  for  host  management  of 
the  island  at  the  beginning  of  fiscal  year 
2002.  The  Air  Force  has  responsibility 
to  provide  the  necessary  level  of  civil 
administration  for  Wake  Island 
considering  all  probable  situations.  That 
includes  the  possibility  that  it  may 
retiun  to  an  active  or  semi-active  status. 
It  is  entirely  appropriate  for  the  Code  to 
have  provisions  that  contemplate  a 
larger  population  than  currently  present 
or  one  made  up  of  American  nationals. 
To  the  extent  tiiat  an  Army  contractor  is 
exercising  authorities  covered  by  the 
Code  that  have  not  been  delegated  to  it 
by  the  Air  Force  Commander,  the 
contractor  is  acting  without  authority. 
No  change  will  be  made  in  response  to 
this  comment. 

Comment:  "The  summary  of  the 
proposed  rule  states  that  one  of  its  major 
purposes  is  to  "provide  for  civil 


government  not  otherwise  provided  by 
law".  However,  Section  644a  of  Title  48 
of  the  U.S.  Code  extended  the 
jiuisdiction  of  the  U.S.  District  Court  for 
the  District  of  Hawaii  to  "all  civil  and 
criminal  cases  arising  on  or  within 
*  *  *  Wake  Island.  *  *  *  "  It  is  not 
clear  how  the  judicial  authority  of  the 
Wake  Island  Coiut  relates  to  the 
authority  of  the  U.S.  District  Court  for 
the  District  of  Hawaii." 

Response:  The  Code  has  provided  for 
over  a  quarter  centiuy  and  will  continue 
to  provide  a  civil  government  not 
otherwise  provided  by  law.  This 
includes  those  matters  such  as  traffic 
laws  and  other  general  police  powers 
not  included  in  general  federal  law.  It  is 
clear  that  the  authority  of  the  Wake 
Island  Court  is  subordinate  to  that  of  the 
U.S.  District  Coiul.  No  change  will  be 
made  in  response  to  this  comment. 

Comment:  "Section  935.13— 
Revocation  or  suspension  of  permits 
and  registrations.  The  provision  for  a 
personal  hearing  before  the  Commander 
within  30  days  could  be  difficult  to 
implement  from  this  remote  location. 
Substantial  travel  by  the  petitioner  or 
the  presence  on  Wake  Island  of  an  Air 
Force  commissioned  officer  with  the 
Commander's  delegated  authority 
would  be  required  to  implement  the 
provision." 

Response:  Under  current 
circumstances,  a  personal  hearing  could 
pose  a  difficulty  if  the  Island 
Commander  were  not  present  on  the 
island  and  the  applicant  wanted  to 
make  a  personal  appearance.  However, 
a  personal  appearance  is  not  required 
for  such  a  hearing  and  the  applicant  is 
within  his  rights  to  waive  a  personal 
appearance.  Since  the  alternative  is  to 
grant  no  right  of  appeal  to  a  revocation 
or  suspension  of  a  permit,  the  current 
provision  is  appropriate  for  the 
ciraunstances.  There  is  no  known 
instance  of  any  applicant  for  a  permit  or 
registration  having  been  unduly 
biu'dened  by  this  provision.  No  change 
will  be  made  in  response  to  this 
comment. 

Comment:  "Section  935.14 — 
Autopsies.  This  provision  assumes  that 
the  Wake  Island  medical  officer  or 
someone  imder  his  supervision  would 
be  qualified  to  perform  autopsies.  This 
may  not  be  a  correct  assiunption." 

Response:  This  provision  makes  no 
such  assiunption.  Autopsies  can  only  be 
performed  by  a  medical  officer  or  a 
person  under  his  supervision  upon 
authorization  of  the  Island  Conunander 
or  a  Judge  of  the  Wake  Island  Court.  The 
authorizing  official  would  have  to 
determine  that  the  medical  officer  or 
other  person  were  qualified  to  perform 
an  autopsy  prior  to  granting 
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authorization.  No  change  will  be  made 
in  response  to  this  conunent. 

Comment:  "Section  935.15 — Notaries 
Public.  The  purpose  of  the  $50.00  fee  for 
a  person  applying  for  conunission  as  a 
notary  public  is  not  evident.  The 
presence  of  a  notary  on  Wake  Island 
should  be  viewed  as  a  public  service. 
The  fee  could  remove  the  incentive  to 
become  a  notary  public." 

Response:  Since  there  is  no 
prohibition  of  a  person  commissioned 
as  a  notary  public  from  charging  for  his 
services,  an  appropriate  fee  to  defray  the 
costs  of  the  United  States  in  granting  the 
commission  is  entirely  appropriate'.  No 
change  will  be  made  in  response  to  this 
comment. 

Comment:  "Section  935.40— Criminal 
Offenses.  (1)  The  use  of  the  term 
"assignation"  in  subsection  (c)  may  not 
be  understood  by  many  to  whom  it 
could  apply.  Recommend  a  more 
generally  understood  term  to  avoid 
ambiguity.  (2)  The  prohibition  in 
subsection  (h)  prohibiting  entry  upon 
areas  "immediately  adjacent  to" 
assigned  residential  quarters  without 
permission  of  the  occupant  is  also 
subject  to  ambiguous  interpretation. 
Recommend  this  language  be  clarified  to 
reflect  the  actual  residential  situation  on 
Wake  Island.  (3)  The  prohibition  in 
subsection  (j)  against  committing  "any 
act  of  nuisance"  under  the  listing  of 
criminal  offenses  appears  overbroad  and 
difficult  to  enforce.  Nuisance  is 
normally  not  criminalized  but  is 
handled  under  the  civil  law  of  the 
respective  jurisdiction.  (4)  The 
prohibition  in  subsection  (n)  against 
loitering  also  appears  overbroad  and 
difficult  to  enforce.  The  need  for  this 
provision  is  not  evident,  and  the  terms 
"without  any  lawful  purpose"  and  "late 
and  unusual  hours  of  the  night"  are 
ambiguous.  What  is  the  Air  Force 
experience  with  this  provision  on  other 
AF  bases?" 

Response:  These  provisions  have  been 
in  place  since  1972  without  change. 
They  apply  to  the  peculiar 
drciunstances  of  Wake  Island.  There  is 
no  knoMm  instance  of  difficulty  in 
applying  them.  Since  the  Air  Force  does 
not  have  civil  administrative  authority 
over  its  other  installations,  it  has  no 
experience  elsewhere  to  compare  this 
to.  No  change  will  be  made  in  response 
to  this  comment. 

Comment:  "(5)  SMDC  objects  to  the 
prohibition  in  subsection  935.40(v) 
against  importing  onto  or  keeping  on 
Wake  Island  non-indigenous  animals 
(pets).  This  is  not  a  restriction  imder  the 
current  operating  arrangement,  and 
there  are  believed  to  be  less  restrictive 
ways  to  achieve  the  Air  Force  objectives 


(such  as  a  requirement  that  pets  be 
neutered)." 

Response:  The  goal  of  this  change  is 
to  reduce  the  already  existing  problem 
of  non-indigenous  animals  being 
allowed  to  breed  into  feral  populations, 
thereby  endangering  the  indigenous 
wildlife  popiUations.  The  alternative  to 
a  ban  is  to  institute  a  cimibersome  and 
expensive  program  to  quarantine 
animals  and  require  inspections.  Such  a 
program  would  create  a  burdensome 
expense  and  consiunption  of  resources 
for  the  Air  Force.  Since  there  is  no 
cvurent  authority  for  the  personnel  now 
on  Wake  Island  to  maintain  such  non- 
indigenous  animals,  this  provision 
should  pose  no  problem  for  them.  Were 
they  to  have  such  animals  there  now, 
they  would  be  in  violation  of  the  permit 
allowing  their  presence  on  the  island. 
No  change  will  be  made  in  response  to 
this  comment. 

Comment:  "Section  935.65(a) — 
Jurisdiction.  This  provision  appears  to 
give  the  Wake  Island  Court  jurisdiction 
over  "civil  actions"  equivalent  to  a 
small  claims  covut.  However,  there  does 
not  appear  to  be  a  requirement  that  the 
claim  have  arisen  on  Wake  Island  or 
that  the  parties  be  resident  on  Wake 
Island.  Without  such  a  limitation,  there 
could  be  numerous  problems 
concerning  the  applicable  law  and  the 
enforceability  of  the  court's  decrees.  In 
addition,  it  is  not  apparent  how  vesting 
jurisdiction  over  civil  actions  in  the 
Wake  Island  Court  is  superior  to  relying 
on  the  U.S.  District  Court  in  Hawaii  to 
adjudicate  these  issues." 

Response:  Since  the  Wake  Island 
Covut  can  only  exercise  its  authority  in 
relation  to  matters  imder  this  part,  its 
jurisdiction  is  necessarily  limited  to 
actions  on  Wake  Island  or  its 
appurtenant  waters  since  this  part  is 
only  applicable  to  those  areas.  Since 
there  has  never  before  been  a  problem 
in  this  regard,  there  is  no  compelling 
reason  to  transfer  jurisdiction  to  the  U.S. 
District  Court,  even  assuming  it  could 
assume  that  jurisdiction.  No  change  will 
be  made  in  response  to  this  comment. 

Comment:  "Section  935.80— 
Subpoenas.  The  requirement  of 
subsection  (d)  for  collection  of  a  witness 
fee  for  each  subpoena  requested  by  a 
party  other  than  the  United  States  could 
have  a  chilling  effect  on  a  defendant's 
right  to  conduct  a  defense  against 
criminal  charges  brought  under  the 
Wake  Island  Code.  It  is  not  clear 
whether  this  requirement  would  apply 
to  civil  actions.  If  so,  the  chilling  effect 
would  also  be  present  in  civil  actions 
tried  by  the  Wake  Island  Court." 

Response:  Arguably,  all  fees  have  a 
chilling  effect  on  the  person  desiring  to 
take  action.  Nevertheless,  it  is  widely 


accepted  that  the  Government  may 
charge  fees,  including  fees  to  defray  the 
cost  of  judicial  services.  No  change  will 
be  made  in  response  to  this  comment. 

Comment:  "Section  935.97— 
Garnishment.  Is  there  precedent  or 
authority  for  the  judgment  of  a  court 
with  the  limited  jiuisdiction  of  the 
Wake  Island  Court  being  honored  by 
other  jurisdictions,  so  as  to  make  this 
provision  effective  in  carrying  out 
garnishments?" 

Response:  The  authority  of  the  Wake 
Island  Court  is  founded  in  federal  law. 
Since  all  courts  have  limitations  on 
their  jurisdiction,  that  alone  caimot  be 
considered  as  defeating  the  authority  to 
garnish  wages.  No  change  will  be  made 
in  response  to  this  comment. 

Comment:  "Sections  935.120  and 
935.121 — Authority  and  Qualifications 
of  peace  officers,  respectively.  In 
discussions  with  both  the  Marshals 
Service  and  U.S.  Attorney's  Office  in 
Hawaii  in  March  of  1996,  the 
undersigned  learned  that  a  procedure 
for  deputizing  individiials  at  Wake 
Island  could  be  implemented.  This 
would  enable  U.S.  citizens  (including 
contractors)  to  perform  these  functions. 
We  recommend  that  further 
consideration  be  given  to  this  option  as 
a  way  to  perform  peace  officer  functions 
on  Wake  Island,  either  to  augment  or 
substitute  for  the  peace  officers  to  be 
appointed  by  the  provisions  in  the 
proposed  rule." 

Response:  The  authority  to  perform 
the  functions  of  a  peace  officer  imder 
the  Code  flows  bom  a  delegation  by 
either  the  Code  or  the  Island 
Commander.  The  Code  does  not  address 
the  authority  of  U.S.  Marshals  to  enforce 
the  laws  of  the  United  States  within  the 
territory  of  the  United  States.  Since  the 
Air  Force  does  not  cvurently  have  any 
permanent  party  personnel  on  Wake 
Island  and  exercises  no  control  over  the 
Army's  contractor  personnel,  it  is  not 
inclined  to  consent  to  the  deputization 
of  such  contractor  personnel  to  enforce 
laws  on  Wake  Island.  Such  a 
deputization  would  detract  from  the 
authority  of  the  Island  Commander  to 
maintain  order  and  control  on  the 
island.  No  change  will  be  made  in 
response  to  this  comment. 

Comment:  "Section  935.139— Motor 
vehicle  operator  qualifications.  The 
benefit  of  the  Commander  issuing 
vehicle  operator's  permits,  instead  of 
having  this  function  performed  under 
the  operating  contract,  is  not  clear." 

Response:  Control  of  motor  vehicle 
operations  on  Air  Force  installations  is 
within  the  authority  of  the  installation 
commander.  It  is  not  delegated  to 
contractor  persoimel,  and  certainly  not 
contractor  persoimel  of  another  agency 


V_J. 
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over  which  the  Air  Force  exercises  no 
control.  No  change  will  be  made  in 
response  to  this  comment. 

Comment:  "Section  935.140 — Motor 
v^cle  maintenance  and  equipment. 
This  function  is  encompassed  in  the 
operating  contract  at  Wake  Island.  There 
does  not  appear  to  be  a  benefit  from 
having  the  function  under  the  direction 
of  the  Commander.  This  conunent  also 
applies  to  Sections  935.150  and 
935.151,  and  some  of  the  provisions  in 
935.152." 

Response:  As  noted  above,  the 
authority  to  regulate  activities  on  Wake 
Island  is  in  the  hands  of  the  Island 
Commander,  not  an  Army  contractor. 
The  Army  cannot  delegate  authority  it 
does  not  have.  No  change  will  be  made 
in  response  to  this  comment. 

List  of  Subjects  in  32  CFR  Part  935 

Courts.  Law  enforcement,  Military 
law,  Motor  vehicles.  Penalties,  Safety, 
Wake  Island. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  the  Air 
Force  is  revising  32  CFR  Part  935  to  read 
as  follows: 

PART  935— WAKE  ISLAND  CODE 

Subpart  A— Qanaral 

Sac. 

935.1  Applicability. 

935.2  Purpose.  ^ 

935.3  Etefinitions. 

935.4  Effective  date. 

Subpart  B— Civil  Administration  Authority 

935.10  Designation  and  delegation  of 
authority. 

935.11  Permits. 

935.12  Functions,  powers,  and  duties. 

935.13  Revocation  or  suspension  of  permits 
and  registrations. 

935.14  Autopsies. 

935.15  Notaries  public. 

935.16  Emergency  authority. 

Subpart  C— Civil  Law 

935.20  Applicable  law. 

935.21  Civil  rights,  powers,  and  duties. 

Subpart  D— Criminal  Law 
935.30    General. 
Subpart  E— Patty  Offenses 
935.40    Criminal  offenses. 
Subpart  F— Panama* 

935.56    Petty  offenses. 

935.51  Motor  vehicle  violations. 

935.52  Violations  of  Subpart  O  or  P  of  this 
part. 

935.53  Contempt. 

Subpart  G— Judiciary 

935.60  Wake  Island  Judicial  Authority 

935.61  Wake  Island  Court. 

935.62  Island  Attorney. 

935.63  Public  Defender. 

935.64  Clerk  of  the  Court. 


935.65  Jurisdiction. 

935.66  Court  of  Appeals. 

935.67  Clerk  of  the  Court  of  Appeals. 

935.68  Jurisdiction  of  the  Court  of  Appeals. 

935.69  QualiBcations  and  admission  to 
practice. 

Subpart  H— Statute  of  Limitations 

935.70  Limitation  of  actions. 

Subpart  I— Subpoenas,  Wake  Island  Court 
935.80     Subpoenas. 
Subpart  J— Chril  Actions 

935.90  General. 

935.91  Summons. 

935.92  Service  of  complaint. 

935.93  Delivery  of  summons  to  plaintiff. 

935.94  Answer. 

935.95  Proceedings;  record;  judgment. 

935.96  Execution  of  judgment.    . 

935.97  Garnishment. 

Subpart  K— Criminal  Actions 

935.100  Bail. 

935.101  Seizure  of  property. 

935.102  Information. 

935.103  Motions  and  pleas. 

935. 104  Sentence  after  a  plea  of  guilty. 

935.105  Trial. 

Sulipart  L— Appeals  and  New  Triala 

935.110  Appeals. 

935.111  New  trial. 

Subpart  M— Peace  Officers 

935.120  Authority. 

935.121  Qualifications  of  peace  officers. 

935.122  Arrests. 

935.123  Warrants. 

935.124  Release  from  custody. 

935.125  Citation  in  place  of  arrest. 

Subpart  N— Motor  Vehid*  Code 

935.130  Applicability. 

935.131  Right-hand  side  of  the  road. 

935.132  Speed  limits. 

935.133  Right-of-way. 

935.134  Arm  signals. 

935.135  Turns. 

935.136  General  operating  rules. 

935.137  Operating  requirements. 

935 . 1 38  Motor  bus  operation. 

935.139  Motor  vehicle  operator 
qualifications. 

935.140  Motor  vehicle  maintenance  and 
equipment. 

Subpart  O— Registration  and  Island  Permits 

935.150  Registration. 

935.151  Island  permit  for  boat  or  vehicle. 

935.152  Activities  for  which  permit  is 
required. 

Subpart  P— Public  Safety 

935.160  Emergency  requirements  and 
restrictions. 

935.161  Fire  hazards. 

935.162  Use  of  special  areas. 

935.163  Unexploded  ordnance  material. 

935.164  Boat  operations. 

935.165  Floating  objects. 

Authority:  Sec.  48,  Pub.  L.  86-624,  74  Stat. 
424;  E.O.  11048.  Sept.  1,  1962.  27  FR  8851, 
-  3  CFR.  1959-1963  Comp..  p.  632;  agreement 
between  the  Department  of  Interior  and 
Department  of  the  Air  Force,  dated  19  Jime 


1972.  37  FR  12255;  and  Secretary  of  the  Air 
Force  Order  111.1.  dated  26  April  1999. 

Sutipart  A— General 

S  935.1    Applicability. 

(a)  The  local  civil  and  criminal  laws 
of  Wake  Island  consist  of  this  part  and 
applicable  provisions  of  the  laws  of  the 
United  States. 

(b)  For  the  purposes  of  this  part.  Wake 
Island  includes  Wake.  Peale,  and  Wilkes 
Islands,  and  the  appurtenant  reefs, 
shoals,  shores,  bays,  lagoons,  keys, 
territorial  waters,  and  superadjacent 
airspace  of  them. 

§935.2    Purpoa*. 

.  The  purpose  of  this  part  is  to 
provide — 

(a)  For  the  civil  administration  of 
Wake  Island; 

(b)  Civil  laws  for  Wake  Island  not 
otherwise  provided  for; 

(c)  Criminal  laws  for  Wake  Island  not 
otherwise  provided  for;  and 

(d)  A  judicial  system  for  Wake  Island 
not  otherwise  provided  for.    • 

§935.3    Dafinitiona. 

In  this  part — 

(a)  General  Counsel  means  the 
General  Counsel  of  the  Air  Force  or  his 
successor  in  office. 

(b)  Commander  means  the 
Commander,  Wake  Island. 

(c)  Commander,  Wake  Island  means 
the  Commander  of  Pacific  Air  Forces  or 
such  subordinate  commissioned  officer 
of  the  Air  Force  to  whom  he*  may 
delegate  his  authority  under  this  part. 

(d)  He  or  his  includes  both  the 
masculine  and  feminine  gendms,  imless 
the  context  implies  otherwise. 

(e)  Judge  includes  Judges  of  the  Wake 
Island  Court  and  Cotut  of  Appeals. 

§935.4    Effm:thw  data. 

This  part  was  originally  applicable  at 
0000  June  25, 1972.  Amendments  to  this 
part  apply  April  10,  2002. 

Subpart  B—CMi  Administration 
Autttority 

§935.10    Designation  and  delagation  Of 
autfiority. 

(a)  The  civil  administration  authority 
at  Wake  Island  is  vested  in  the  Secretary 
of  the  Air  Force.  That  authority  has  been 
delegated  to  the  General  Coimsel  of  the 
Air  Force  with  authority  to  redelegate 
all  or  any  part  of  his  functions,  powers, 
and  duties  under  this  part  to  such 
officers  and  employees  of  the  Air  Force 
as  he  may  designate,  but  excluding 
redelegation  of  the  power  to  promulgate, 
amend,  or  repeal  this  part,  or  any  part 
thereof.  Such  redelegation  must  be  in 
writing  and  must  be  in  accordance  with 


V. 
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any  applicable  Secretary  of  the  Air 
Force  Orders.  Such  redelegation  may  be 
further  redelegated  subject  to  such 
restrictions  as  the  delegating  authority 
may  impose.  A  redelegation  may  also  be 
made  to  a  commissioned  officer  serving 
in  another  United  States  military  service 
who  exercises  military  command,  but 
such  redelegation  must  explicitly  and 
specifically  list  the  powers  redelegated 
and  shall  not  include  the  power  or 
authority  to  issue  permits,  licenses,  or 
other  outgrants  imless  individually 
approved  by  the  Air  Force  official  who 
made  the  redelegation.  The  Commander 
is  the  agent  of  the  Secretary,  his  delegate 
and  designee  when  carrying  out  any 
function,  power,  or  duty  assigned  under 
this  part. 

(b)  The  authority  of  the  General 
Counsel  to  appoint  Judges  shall  not  be 
delegated. 

(c)  Judges  and  officers  of  the  court 
may  not  redelegate  their  powers  or 
authorities  except  as  specifically  noted 
in  this  part. 

fa35.11    PWrmNm. 

(a)  Permits  in  efiiect  on  the  dates 
specified  in  §  935.4  continue  in  effect 
until  revoked  or  rescinded  by  the 
Commander.  Permits  issued  by  the 
Commander  shall  conform  to  the 
requirements  of  Air  Force  Instruction 
32-9003  (Available  firom  the  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  VA 
22161.).  No  permit  or  registration  shall 
be  issued  under  other  authority  that  is 
inconsistent  with  this  part.  The 
Commander  may  issue  island  permits  or 
registration  for — 

(1)  Businesses,  including  any  trade, 
profession,  calling,  or  occupation,  and 
any  establishment  where  food  or 
beverages  are  prepared,  offered,  or  sold 
for  human  consumption. 

(2)  Self-propelled  motor  vehicles, 
except  aircraft,  including  attached 
trailers. 

(3)  Vehicle  operators. 

(4)  Boats. 

(5)  Food  handlers. 

(6)  Drugs,  narcotics,  and  poisons. 

(7)  Construction. 

(8)  Burials. 

(b)  To  the  extent  it  is  not  inconsistent 
with  this  part,  any  permit  or  registration 
issued  pursuant  to  Air  Force  directives 
or  instructions  as  applicable  to  Wake 
Island  shall  constitute  a  permit  or 
registration  under  this  section,  and  no 
other  permit  or  registration  shall  be 
required. 

|«36.12    Function*,  poMwra,  and  duDea. 
The  Commander  may — 
(a)  Appoint  Peace  Officers; 


(b)  Direct  the  abatement  of  any  public 
nuisance  upon  failure  of  any  person  to 
comply  with  a  notice  of  removal; 

(cf  Direct  sanitation  and  fire 
prevention  inspections; 

(d)  Establish  records  of  vital  statistics; 

(e)  Direct  the  registration  and 
inspections  of  motof  vehicles,  boats, 
and  aircraft; 

(f)  Impose  quarantines; 

(g)  Direct  the  impoundment  and 
destruction  of  unsanitary  food,  fish,  or 
beverages; 

(h)  Direct  the  evacuation  of  any 
person  from  a  hazardous  area; 

(i)  Commission  notaries  public; 

(j)  Establish  and  maintain  a  facility  for 
the  restraint  or  confinement  of  persons 
and  provide  for  their  care; 

{kfDirect  the  removal  of  any  person 
from  Wake  Island  and  prohibit  his 
future  presence  on  the  island; 

(1)  Issue  traffic  regulations  that  are  not 
inconsistent  with  this  part,  and  post 
traffic  signs; 

(m)  Prohibit  the  posting,  distribution, 
or  public  display  of  advertisements, 
signs,  circulars,  petitions,  or  similar 
materials,  soliciting,  picketing,  or 
parading  in  any  public  place  or  area  if 
he  determines  it  would  interfere  with 
public  business  or  endanger  the  health 
and  safety  of  persons  and  property  on 
Wake  Island; 

(n)  Perform  or  direct  any  other  acts, 
not  inconsistent  with  this  paii  or 
applicable  laws  and  regulations,  if  he 
considers  it  necessary  for  protection  of 
the  health  or  safety  of  persons  and 
property  on  Wake  Island;  and 

(o)  I«sue  any  order  or  notice  necessary 
to  implement  this  section.  Any  order  or 
notice  issued  pursuant  to  Air  Force 
directives  and  instructions  as  applicable 
to  Wake  Island  shall  constitute  an  order 
or  notice  issued  pursuant  to  this  section. 

§935.13    RevocaUon  or  auapenalon  of 
parmtts  and  registrationa. 

(a)  The  Commander  may  revoke  or 
stispend  any  island  permit  or 
registration  for  cause,  with  or  without 
notice. 

(b)  The  holder  of  any  revoked  or 
suspended  permit  or  registration  may 
demand  a  personal  hearing  before  the 
Commander  within  30  days  after  the 
effective  date  of  the  revocation  or 
suspension. 

(c)  If  a  hearing  is  demanded,  it  shall 
be  granted  by  the  Commander  within  30 
days  of  the  date  of  demand.  The 
applicant  may  appear  in  person  and 
present  such  dociunentary  evidence  as 
is  pertinent.  The  Commander  shall 
render  a  decision,  in  writing,  setting 
forth  his  reasons,  within  30  days 
thereafter. 

(d)  If  a  hearing  is  not  granted  within 
30  days,  a  written  decision  is  not 


rendered  within  30  days  after  a  hearing, 
or  the  applicant  desires  to  appeal  a 
decision,  he  may,  within  30  days  after 
the  latest  of  any  of  the  foregoing  dates 
appeal  in  writing  to  the  General 
Counsel,  whose  decision  shall  be  final. 

1935.14    Autopsies. 

The  medical  officer  on  Wake  Island, 
or  any  other  qualified  person  imder  his 
supervision,  may  perform  autopsies 
upon  authorization  of  the  Commander 
or  a  Judge  of  the  Wake  Island  Court. 

f  935.15    Notaries  pubNc. 

(a)  To  the  extent  he  considers  there  to 
be  a  need  for  such  services,  the 
Commander  may  commission  one  or 
more  residents  of  Wake  Island  as 
notaries  public.  The  Commander  of 
Pacific  Air  Forces  may  not  redelegate 
this  authority. 

(b)  A  person  applying  for  conunission 
as  a  notary  public  must  be  a  citizen  of 
the  United  States  and  shall  file  an 
application,  together  with  evidence  of 
good  charactCT  and  a  proposed  seal  in 
such  form  as  the  Commander  requires, 
with  a  fee  of  $50  which  shall  be 
deposited  in  the  Treasiuy  as  a 
miscellaneous  receipt 

(c)  Upon  determining  there  to  be  a 
need  for  such  a  service  and  aftw  such 
investigation  as  he  considers  necessary, 
the  Commander  may  commission  an 
applicant  as  a  notary  public. 
Commissions  shall  expire  3  years  after 
the  date  thereof,  and  may  be  renewed 

■  upon  application  upon  payment  of  a  fee 
of  $25. 

(d)  Judges  and  the  Clerk  of  the  Wake 
Island  Court  and  the  Island  Attorney 
shall  have  the  general  powers  of  a 
notary  public. 

f  935.16    Emergency  authority. 

During  the  imminence  and  duration 
of  any  emergency  declared  by  him,  the 
Commander  may  perform  or  direct  any 
acts  necessary  to  protect  life  and 
property. 

Subpart  C—ClvM  Law 

f  935.20    AppUcaMe  law. 

Civil  acts  and  deeds  taking  place  on 
Wake  Island  shall  be  determined  and 
adjudicated  as  provided  in  this  part;  and 
otherwise,  as  provided  in  the  Act  of 
June  15, 1950  (64  Stat.  217)  (48  U.S.C. 
644a),  according  to  the  laws  of  the 
United  States  relating  to  such  an  act  or 
deed  taking  place  on  the  high  seas  on 
board  a  merchant  vessel  or  other  vessel 
belonging  to  the  United  States. 

f  935.21    Civil  rigtrts,  powers,  and  duties. 
In  any  case  in  which  the  civil  rights, 
powers,  and  duties  of  any  person  on 
Wake  Island  are  not  otherwise 
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prescribed  by  the  laws  of  the  United 
States  or  this  part,  the  civil  rights, 
powers,  and  duties  as  they  obtain  under 
the  laws  of  the  State  of  Hawaii  will 
apply  to  persons  on  Wake  Island. 

SubfMUl  D — Crimiruil  Law 

§935.30    General. 

j  In  addition  to  any  act  made  criminal 
in  this  part,  any  act  conunitted  on  Wake 
Island  that  would  be  criminal  if 
committed  on  board  a  merchant  vessel 
or  other  vessel  belonging  to  the  United 
States  is  a  criminal  offense  and  shall  be 
adjudged  and  punished  according  to  the 
laws  applicable  on  board  those  vessels 
on  the  high  seas. 

Subpart  E— Petty  Offenses 

§935.40    Criminal  offenses. 
I  No  person  may  on  Wake  Island — 

(a)  Sell  or  give  an  alcoholic  beverage 
manufactured  for  consumption 
(including  beer,  ale,  or  wine)  to  any 
person  who  is  not  at  least  21  years  of 
age; 

(b)  Procure  for,  engage  in,  aid  or  abgt 
in,  or  solicit  for  prostitution; 

(c)  Use  any  building,  structure, 
vehicle,  or  public  lands  for  the  purpose 
of  lewdness,  assignation,  or  prostitution; 

j  (d)  Possess  or  display  (pubhcly  or 
privately)  any  pornographic  literature, 
film,  device,  or  any  matter  containing 
obscene  language,  that  tends  to  corrupt 

r  orals; 
(e)  Make  any  obscene  or  indecent 
exposure  of  his  person; 

(f)  Conmiit  any  disorderly,  obscene,  or 
indecent  act; 

(g)  Commit  any  act  of  voyeurism 
fPeeping  Tom); 

j  (h)  Enter  upon  any  assigned 
residential  quarters  or  areas 
immediately  adjacent  thereto,  without 
permission  of  the  assigned  occupant; 

(i)  Discard  or  place  any  paper,  debris, 
refuse,  garbage,  litter,  bottle,  can,  human 
or  animal  waste,  trash,  or  junk  in  any 
public  place,  except  into  a  receptacle  or 
place  designated  or  used  for  that 
purpose; 

(j)  Commit  any  act  of  nuisance; 

(k)  With  intent  to  provoke  a  breach  of 
_je  peace  or  under  such  circiunstances 
that  a  breach  of  the  peace  may  be 
occasioned  thereby,  act  in  such  a 
maimer  as  to  annoy,  disturb,  interfere 
with,  obstruct,  or  be  offensive  to  any 
other  person; 

(1)  Be  drunk  in  any  public  place; 
j   (m)  Use  any  profane  or  vidgar 
language  in  a  public  place; 

(n)  Loiter  or  roam  about  Wake  Island, 
without  any  lawful  purpose,  at  late  and 
unusual  hoiu«  of  the  night; 
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(o)  Lodge  or  sleep  in  any  place 
without  the  consent  of  the  person  in 
legal  possession  of  that  place; 

(p)  Grossly  waste  any  potable  water; 

(q)  Being  a  male,  knowingly  enter  any 
area,  building,  or  quarters  reserved  for 
women,  except  in  accordance  with 
established  visiting  procediues; 

(r)  Smoke  or  ignite  any  fire  in  any 
designated  and  posted  "No  Smoking" 
area,  or  in  the  immediate  proximity  of 
any  aircraft  or  fueling  pit; 

(s)  Enter  any  airplane  parking  area  or 
ramp,  imless  he  is  on  duty  therein,  is  a 
passenger  imder  appropriate 
supervision,  or  is  authorized  by  the 
Commander  to  enter  that  place; 

(t)  Interfere  or  tamper  with  any 
aircraft  or  servicing  equipment  or 
facility,  or  put  in  motion  the  engine  of 
any  aircraft  without  the  permission  of 
its  operator; 

(uj  Post,  distribute,  or  publicly 
display  advertisements,  signs,  circulars, 
petitions,  or  similar  materials,  or  solicit, 
picket,  or  parade  in  any  public  place  or 
area  where  prohibited  by  the 
Commander  pvusuant  to  §  935.12; 

(v)  Import  onto  or  keep  on  Wake 
Island  any  plant  or  animal  not 
indigenous  to  the  island,  other  than 
military  working  dogs  or  a  guide  dog  for 
the  blind  or  visually-impaired 
accompanying  its  owner;  or 

(w)  Import  or  bring  onto  or  possess 
while  on  Wake  Island  any  firearm, 
whether  operated  by  air,  gas,  spring,  or 
otherwise,  or  explosive  device, 
including  fireworks,  lulless  owned  by 
the  United  States. 

Subpart  F— Penalties 

§935.50    Petty  offenses. 

Whoever  is  found  guilty  of  a  violation 
of  any  provision  of  subpart  E  of  this  part 
is  subject  to  a  fine  of  not  more  than  $500 
or  imprisomnent  of  not  more  than  6 
months,  or  both. 

§  935.51    Motor  vehicle  violations. 

Whoever  is  fovmd  guilty  of  a  violation 
of  subpart  N  of  this  part  is  subject  to  a 
fine  of  not  more  than  $100, 
imprisomnent  of  not  more  than  30  days, 
or  suspejision  or  revocatioii  of  his  motor 
vehicle  operator's  permit,  or  any 
combination  or  all  of  these 
punishments. 

§  935.52    Violations  of  Subpart  O  or  P  of 
this  part 

(a)  Whoever  is  found  guilty  of  a 
violation  of  subpart  O  or  P  of  this  part 
is  subject  to  a  fine  of  not  inore  than 
$100,  or  imprisonment  of  not  more  than 
30  days,  or  both. 

(b)  The  penalties  prescribed  in 
paragraph  (a)  of  this  section  are  in 
addition  to  and  do  not  take  the  place  of 


any  criminal  penalty  otherwise 
applicable  and  currently  provided  by 
the  laws  of  the  United  States. 

§935.53    ContempL 

A  Judge  may,  in  any  civil  or  criminal 
case  or  proceeding,  piuiish  any  person 
for  disobedience  of  any  order  of  the 
Court,  or  for  any  contempt  committed  in 
the  presence  of  the  Court,  by  a  fine  of 
not  more  than  $100,  or  imprisoiunent  of 
not  more  than  30  days,  or  both. 

Subpart  G— Judiciary 

§935.60    Wake  Island  Judicial  Authority.     . 

(a)  The  judicial  authority  imder  this 
part  is  vested  in  the  Wake  Island  Court 
and  the  Wake  Island  Court  of  Appeals. 

(b)  The  Wake  Island  Court  and  the      ..^ 
Wake  Island  Court  of  Appeals  shall  each 
have  a  seal  approved  by  the  General 
Coimsel. 

(c)  Judges  and  Clerks  of  the  Courts 
may  administer  oaths. 

§935.61    Wake  Island  Court 

(a)  The  trial  judicial  authority  for 
Wake  Island  is  vested  in  the  Wake 
Island  Court. 

(b)  The  Wake  Island  Court  consists  of 
one  or  more  Judges,  appointed  by  the 
General  Coimsel  as  needed.  The  term  of 
a  Judge  shall  be  for  one  year,  but  he  may 
be  re-appointed.  When  the  Wake  Island 
Court  consists  of  more  than  one  Judge, 
the  General  Counsel  shall  designate  one 
of  the  Judges  as  the  Chief  Judge  who 
will  assign  matters  to  Judges,  determine 
when  the  Court  vail  sit  individually  or 
en  banc,  and  prescribe  rules  of  the  Court 
not  otherwise  provided  for  in  this  Code. 
If  there  is  only  one  Judge  appointed, 
that  Judge  shall  be  the  Chief  Judge. 

(c)  Sessions  of  the  Court  are  held  on 
Wake  Island  or  Hawaii  at  times  and 
places  designated  by  the  Chief  Judge. 

§935.62    Island  Attorney. 

There  is  an  Island  Attorney, 
appointed  by  the  General  Counsel  as 
needed.  The  Island  Attorney  shall  serve 
at  the  pleasure  of  the  General  Counsel. 
The  Island  Attorney  represents  the 
United  States  in  the  Wake  Island  Court 
and  in  the  Wake  Island  Court  of 
Appeals. 

§935.63    Public  Defender. 

There  is  a  Public  Defender,  appointed 
by  the  General  Counsel  as  needed.  The 
Public  Defender  shall  serve  at  the 
pleasure  of  the  General  Counsel.  The 
Public  Defender  represents  any  person 
charged  with  an  offense  under  this  part 
who  requests  representation  and  who  is 
not  able  to  afford  his  own  legal 
representation. 
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1935.64    Ctarfi  of  ttw  Court 

There  is  a  Clerk  of  the  Court,  who  is 
appointed  by  the  Chief  Judge.  The  Clerk 
shall  serve  at  the  pleasure  of  the  Chief 
Judge.  The  Clerk  maintains  a  public 
docket  containing  such  information  as 
the  Chief  Judge  may  prescribe, 
administers  oaths,  and  performs  such 
other  duties  as  the  Coint  may  direct. 
The  Clerk  is  an  officer  of  the  Court. 

§935.65    Jurtsdictlcn. 

(a)  The  Wake  Island  Court  has 
jurisdiction  over  all  offenses  under  this 
part  and  all  actions  of  a  civil  nature, 
cognizable  at  law  or  in  equity,  where  the 
amoimt  in  issue  is  not  more  than 
$1,000,  exclusive  of  interests  and  costs, 
but  not  including  changes  of  name  or 
domestic  relations  matters. 

(b)  The  United  States  is  not  subject  to 
suit  in  the  Court 

(c)  The  United  States  may  intervene 
in  any  matter  in  which  the  Island 
Attorney  determines  it  has  an  interest. 

f  935.66    Court  of  Appeals. 

(a)  The  appellate  judicial  authority  for 
Wake  Island  is  vested  in  the  Wake 
Island  Court  of  Appeals. 

(b)  The  Wake  Island  Court  of  Appeals 
consists  of  a  Chief  Judge  and  two 
Associate  Judges,  appointed  by  the 
General  Counsel  as  needed.  The  term  of 
a  judge  shall  be  for  one  year,  but  he  may 
be  reappointed.  The  Chief  Judge  assigns 
matters  to  Judges,  determines  whether 
the  Court  sits  individually  or  en  banc, 
and  prescribes  ndes  of  the  Court  not 
Otherwise  provided  for  in  this  part. 

(c)  Sessions  of  the  Court  of  Appeals 
are  held  in  the  National  Capital  Region 
at  times  and  places  designated  by  the 
Chief  Judge.  The  Court  may  also  hold 
sessions  at  Wake  Island  or  in  Hawaii. 

(d)  A  quonun  of  the  Court  of  Appeals 
will  consist  of  one  Judge  when  sitting 
individually  and  three  Judges  when 
sitting  en  banc. 

(e)  The  address  of  the  Court  of 
Appeals  is — Wake  Island  Court  of 
Appeals,  SAF/GC.  Room  4E856. 1740 
Air  Force  Pentagon,  Washington,  D.C. 
20330-1740. 

f  935.67    Clerk  of  the  Court  of  Appeato. 

There  is  a  Clerk  of  the  Court  of 
Appeals,  who  is  appointed  by  the  Chief 
Judge.  The  Clerk  serves  at  the  pleasure 
of  the  Chief  Judge.  The  Clerk  maintains 
a  public  docket  containing  such 
information  as  the  Chief  Judge  may 
prescribe,  administers  oaths,  and 
performs  such  other  duties  as  the  Court 
directs.  The  Clerk  is  an  officer  of  the 
Court. 


§935.68    Jurisdiction  of  th*  Court  of 
Appeals. 

The  Court  of  Appeals  has  jurisdiction 
over  all  appeals  from  the  Wake  Island 
Court. 

§935.69    Qualifications  and  admissionto 
practice. 

(a)  No  person  may  be  appointed  a 
Judge,  Island  Attorney,  or  Public 
Defender  under  this  part  who  is  not  a 
meihber  of  the  bar  of  a  State. 
Commonwealth,  or  Territory  of  the 
United  States  or  of  the  District  of 
Coliunbia. 

(b)  Any  person,  other  than  an  officer 
or  employee  of  the  Department  of  the 
Air  Force,  appointed  as  a  Judge,  Island 
Attorney,  Public  Defender,  or  to  any 
other  office  under  this  part  shall,  prior 
to  entering  upon  the  duties  of  that 
office,  take  an  oath,  prescribed  by  the 
General  Coimsel,  to  preserve,  protect, 
and  defend  the  Constitution  of  the 
United  States.  Such  oath  may  be 
administered  by  any  officer  or  employee 
of  the  Department  of  the  Air  Force. 

(c)  Civilian  officers  and  employees  of 
the  Department  of  the  Air  Force  may  be 
appointed  as  a  Judge,  Island  Attorney. 
Public  Defender,  or  Clerk,  as  an 
additional  duty  and  to  serve  without 
additional  compensation.  Officers  and 
employees  of  the  Department  of  the  Air 
Force,  both  civilian  and  military,  who 
serve  in  positions  designated  as 
providing  legal  services  to  the 
Department  and  who  are  admitted  to 
practice  law  in  an  active  status  before 
the  highest  court  of  a  State, 
Commonwealth,  or  territory  of  the 
United  States,  or  of  the  District  of 
Coliunbia,  and  are  in  good  standing 
therewith,  are  admitted  to  the  Bar  of  the 
Wake  Island  Court  and  the  Wake  Island 
Court  of  Appeals. 

(d)  No  person  may  practice  law  before 
the  Wake  Island  Court  or  die  Wake 
Island  Court  of  Appeals  who  is  not 
admitted  to  Bar  of  those  courts.  Any 
person  admitted  to  practice  law  in  an 
active  status  before  the  highest  court  of 
a  State,  Commonwealth,  or  territory  of 
the  United  States,  or  of  the  District  of 
Coliunbia,  and  in  good  standing 
therewith,  may  be  admitted  to  the  Bar 
of  the  Wake  Island  Court  and  die  Wake 
Island  Court  of  Appeals.  Upon  request 
of  the  applicant,  die  Court,  on  its  own 
motion,  may  grant  admission.  A  grant  of 
admission  by  either  coiut  constitutes 
admission  to  practice  before  both  courts. 

SubfMTt  H— statute  of  Umltatlona 

§935.70    Limitation  of  actions. 

(a)  No  dvil  action  may  be  filed  more 
than  1  year  after  the  cause  of  action 
arose. 


(b)  No  person  is  liable  to  be  tried 
under  this  part  for  any  offense  if  the 
offense  was  committed  more  than  1  year 
before  the  date  the  information  or 
citation  is  filed  with  the  Clerk  of  the 
Wake  Island  Court. 

Subpart »— Subpoenaa,  Waka  laland 
Court 

§935.80    Subpoenas. 

(a)  A  Judge  or  the  Clerk  of  the  Court 
shall  issue  subpoenas  for  the  attendance 
of  witnesses.  The  subpoena  must 
include  the  name  of  the  Court  and  the 
tide,  if  any,  of  the  proceeding;  and  shall 
command  each  person  to  whom  it  is 
directed  to  attend  and  give  testimony  at 
the  time  and  place  specified  therein. 
The  Clerk  may  issue  a  subpoena  for  a 
party  requesting  it,  setting  forth  the 
name  of  the  witness  subpoenaed. 

(b)  A  Judge  or  the  Clerk  may  also 
issue  a  subpoena  commanding  the 
person  to  whom  it  is  directed  to 
produce  the  books,  papers,  documents, 
or  other  objects  designated  therein.  The 
Court  may  direct  that  books,  papers, 
documents,  or  other  objects  designated 
in  the  subpoena  be  produced  before  the 
Court  at  a  time  before  the  trial  or  before 
the  time  when  they  are  to  be  offered  into 
evidence.  It  may.  upon  their  production, 
allow  the  books,  papers,  documents,  or 
objects  or  portions  thereof  to  be 
inspected  by  the  parties  and  their 
representatives. 

(c)  Any  peace  officer  or  any  other 
person  who  is  not  a  party  and  who  is 
at  least  18  years  of  age  may  serve  a 
subpoena.  Service  of  a  subpoena  shall 
be  made  by  delivering  a  copy  thereof  to 
the  person  named. 

(d)  The  Cleric  of  the  Court  shall  assess 
and  collect  a  witness  fee  of  $40  for  each 
subpoena  requested  by  any  party  other 
than  the  United  States,  which  shall  be 
tendered  to  the  witness  as  his  witness 
fee  together  with  service  of  the 
subpoena.  Witnesses  subpoenaed  by  the 
Island  Attorney  shall  be  entiUed  to  a  fee 
of  $40  upon  presentment  of  a  proper 
claim  therefor  on  the  United  States.  No 
duly  summoned  witness  may  refuse, 
decline,  or  fail  to  appear  or  disobey  a 
subpoena  on  the  ground  that  the  witness 
fee  was  not  tendered  or  received. 

(e)  Upon  a  showing  that  the  evidence 
is  necessary  to  meet  the  ends  of  justice 
and  that  the  defendant  is  indigent,  the 
Public  Defender  may  request  the  Court 
to  direct  the  Island  Attorney  to  obtain 
the  issuance  of  a  subpoena  on  behalf  of 
a  defendant  in  a  criminal  case. 
Witnesses  so  called  on  behalf  of  the 
defendant  shall  be  entiUed  to  the  same 
witness  fees  as  witnesses  requested  by 
the  Island  Attorney. 
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I  (f)  Subpoenas  may  be  credited  only  to 
persons  or  things  on  Wake  Island. 

(g)  No  person  who  is  being  held  on 
Wake  Island  because  of  immigration 
status  shall  be  entitled  to  a  witness  fee, 
but  shall  nevertheless  be  subject  to 
subpoena  like  any  other  person. 

Sulipart  J— Ctvil  Actlona 

§935.90    General. 

(a)  The  Federal  Rules  of  Civil 
Procedure  (28  U.S.C.)  apply  to  civil 
actions  in  the  Court  to  the  extent  the 
presiding  Judge  considers  them 
applicable  under  the  circiunstances. 

(b)  There  is  one  form  of  action  called 
the  "Civil  Action." 

(c)  Except  as  otherwise  provided  for 
in  this  part,  there  is  no  trial  by  jury. 

(d)  A  civil  action  begins  with  the 
filing  of  a  complaint  with  the  Court.  The 
form  of  the  complaint  is  as  follows 
except  as  it  may  be  modified  to  conform 
as  appropriate  to  the  particular  action: 

la  the  Wake  Island  Court 

[Civil  Action  No. ] 


(Defendant) 


(Plaintiff)  vs. 


Complaint 


plaintiff  alleges  that  the 


defendant  is  indebted  to  plaintiff  in  the  sum 

of  S ;  that  plaintiff  has  demanded 

payment  of  said  simi;  that  defendant  has 
rehised  to  pay;  that  defendant  resides  at 

^ on  Wake  Island;  that  plaintiff 

resides  at . 


§935.91    Summons. 

Upon  the  filing  of  a  complaint,  a  Judge  or 
Clerk  of  the  Court  shall  issue  a  summons  in 
the  following  form  and  deliver  it  for  service 
to  a  peace  officer  or  other  person  specifically 
designated  by  the  Court  to  serve  it: 

In  the  Wake  Island  Court 


[Civil  Action  No. 


J 


(Plaintiff),  vs. 
(Defendant) 


Sfummons 

To  the  above-named  defendant: 

You  are  hereby  directed  to  appesir  and 

abswer  the  attached  cause  at 

day  of  20 — ,  at 


on 


.M.  and  to  have  with  you  all 


books,  papers,  and  witnesses  needed  by  you 
to  establish  any  defense  you  have  to  said 
claim. 

You  are  further  notified  that  in  case  you  do 
not  appear,  judgment  will  be  given  against 
you,  for  the  amount  of  said  claim,  together 
with  cost  of  this  suit  and  the  service  of  this 
order. 


Dated: 


20 


(Clerk,  Wake  Island  Court] 


§  935.92    Service  of  complaint 

(a)  A  peace  officer  or  other  person 
designated  by  the  Court  to  make  service 


shall  serve  the  simunons  and  a  copy  of 
the  complaint  at  Wake  Island  upon  the 
defendant  personally,  or  by  leaving 
them  at  his  usual  place  of  abode  with 
any  adult  residing  or  employed  there. 

(b)  In  the  case  of  a  corporation, 
partnership,  joint  stock  company, 
trading  association,  or  other 
unincorporated  association,  service  may 
be  made  at  Wake  Island  by  delivering  a 
copy  of  the  summons  and  complaint  to 
any  of  its  officers,  a  managing  or  general 
agent,  or  any  other  agent  authorized  by 
appointment  or  by  law  to  receive 
service. 

§  935.93    Delivery  of  summons  to  plaintiff. 
The  Clerk  of  the  Court  shall  promptly 
provide  a  copy  of  the  summons  to  the 
plaintiff,  togeUier  with  notice  that  if  the 
plaintiff  fails  to  appear  at  the  Court  at 
the  time  set  for  the  trial,  the  case  will 
be  dismissed.  The  trial  shall  be  set  at  a 
date  that  will  allow  each  party  at  least 
7  days,  after  the  pleadings  are  closed,  to 
prepare. 

§935.94    Answer. 

(a)  The  defendant  may,  at  his  election, 
file  an  answer  to  the  complaint.   / 

(b)  The  defendant  may  file  a 
counterclaim,  setoff,  or  any  reasonable 
affirmative  defense. 

(c)  If  the  defendant  elects  to  file  a 
counterclaim,  setoff,  or  affirmative 
defense,  the  Coiut  shall  prompUy  send 
a  copy  of  it  to  the  plaintiff. 

§935.95    Proceedings;  record;  judgment 

(a)  The  presiding  Judge  is  responsible 
for  the  making  of  an  appropriate  record 
of  each  civil  action.    . 

(b)  All  persons  shall  give  their 
testimony  under  oath  or  affirmation. 
The  Chief  Judge  shall  prescribe  the  oath 
and  affirmation  that  may  be 
administered  by  any  Judge  or  the  Clerk 
of  the  Court. 

(c)  Each  party  may  present  witnesses 
and  other  forms  of  evidence.  In 
addition,  the  presiding  Judge  may 
informally  investigate  any  controversy, 
in  or  out  of  the  Court,  if  the  evidence 
obtained  as  a  result  is  adequately 
disclosed  to  all  parties.  Witnesses, 
books,  papers,  documents,  or  other 
objects  may  be  subpoenaed  as  provided 
for  in  §  935.80  for  criminal  cases. 

(d)  The  Court  may  issue  its  judgment 
in  writing  or  orally  from  the  bench. 
However,  if  an  appeal  is  taken  from  the 
judgment,  the  presiding  Judge  shall, 
within  10  days  after  it  is  filed,  file  a 
memorandum  of  decision  as  a  part  of 
the  record.  The  Judge  shall  place  in  the 
memorandum  findings  of  fact, 
conclusions  of  law,  and  any  comments 
that  he  considers  vdll  be  helpful  to  a 
thorough  understanding  and  just 
determination  of  the  case  on  appeal. 


§  935.96    Execution  of  judgment. 

(a)  U,  after  60  days  after  the  date  of 
entry  of  judgment  (or  such  other  period 
as  the  Court  may  prescribe),  the 
judgment  debtor  has  not  satisfied  the 
judgment,  the  judgment  creditor  may 
apply  to  the  Court  for  grant  of  execution 
on  the  property  of  the  judgment  debtor. 

(b)  Upon  a  writ  issued  by  the  Court, 
any  peace  officer  may  levy  execution  on 
any  property  of  the  judgment  debtor 
except^ 

(1)  His  wearing  apparel  up  to  a  total 
of  $300  in  value; 

(2)  His  beds,  bedding,  household 
furniture  and  furnishings,  stove,  and 
cooking  utensils,  up  to  a  total  of  $300 
in  value;  and 

(3)  Mechanics  tools  and  implements 
of  the  debtor's  trade  up  to  a  total  of  $200 
in  value. 

(c)  Within  60  days  after  levy  of 
execution,  a  peace  officer  shall  sell  the 
seized  property  at  public  sale  and  shall 
pay  the  proceeds  to  the  Clerk  of  the 
Court.  The  Clerk  shall  apply  the 
proceeds  as  follows: 

(1)  First,  to  the  reasonable  costs  of 
execution  and  sale  and  court  costs. 

(2)  Second,  to  the  judgment. 

(3)  Third,  the  residue  (if  any)  to  the 
debtor. 

(d)  In  any  case  in  which  property  has 
been  seized  under  a  writ  of  execution, 
but  not  yet  sold,  the  property  seized 
shall  be  released  upon  payment  of  the 
judgment,  court  costs,  and  the  costs  of 
execution. 

4 

§935.97    Gamisliment 

(a)  If  a  judgment  debtor  fails  to  satisfy 
a  judgment  in  full  within  60  days  after 
the  entry  of  judgment  (or  such  other 
period  as  the  Court  may  prescribe),  the 
Court  may,  upon  the  application  of  the 
judgment  creditor  issue  a  writ  of 
garnishment  directed  to  any  person 
having  money  or  property  in  his 
possession  belonging  to  the  judgment 
debtor  or  owing  money  to  the  judgment 
debtor.  The  following  are  exempt  from 
judgment: 

(1)  Ninety  percent  of  so  much  of  the 
gross  wages  as  does  not  exceed  $200 
due  to  the  judgment  debtor  from  his 
employer. 

(2)  Eighty  percent  of  so  much  of  the 
gross  wages  as  exceeds  $200  but  does 
not  exceed  $500  due  to  the  judgment 
debtor  from  his  employer. 

(3)  Fifty  percent  of  so  much  of  the 
gross  wages  as  exceeds  $500  due  to  the 
judgment  debtor  from  his  employer. 

(b)  The  writ  of  garnishment  shall  be 
served  on  the  judgment  debtor  and  the 
garnishee  and  shall  direct  the  garnishee 
to  pay  or  deliver  bom  the  money  or 
property  owing  to  the  judgment  debtor 
such  money  or  property  as  the  Court 
may  prescribe. 


Federal  Reeister/Vol.  67,  No.  68/Tuesday,  April  9, .2002 /Rules  and  Regulations  17005 


17004  Federal  Register / Vol.  67,  No.  68 /Tuesday,  April  9,  2002 / Rules  aad  RegulptioBs 


(c)  The  garnished  amount  shall  be 
paid  to  the  Clerk  of  the  Court,  who  shall 
apply  it  as  follows: 

(1)  First,  to  satisfy  the  costs  of 
garnishment  and  court  costs. 

(2)  Second,  to  satisfy  the  judgment. 

(3)  Third,  the  residue  (if  any)  to  the 
judgment  debtor. 

(d)  Funds  of  the  debtor  held  by  the 
United  States  are  not  subject  to 
garnishment. 

Subpart  K— Crtmlnal  Actiona 

§935.100    BaH. 

(a)  A  person  who  is  arrested  on  Wake 
Island  for  any  violation  of  this  part  is 
entitled  to  be  released  on  bail  in  an 
amoimt  set  by  a  Judge  or  Clerk  of  the 
Court,  which  may  not  exceed  the 
maximum  fine  for  the  offense  charged. 
If  the  defendant  fails  to  appear  for 
arraignment,  trial  or  sentence,  or 
otherwise  breaches  any  condition  of 
bail,  the  Court  may  direct  a  forfeiture  of 
the  whole  or  part  of  the  bail  and  may 
on  motion  after  notice  to  the  surety  or 
sureties,  if  any,  enter  a  judgment  for  the 
amount  of  the  forfeiture. 

(b)  The  Chief  Judge  of  the  Wake  Island 
Court  may  prescribe  a  schedule  of  bail 
for  any  offense  under  this  part  which 
the  defendant  may  elect  to  post  and 
forfeit  without  trial,  in  which  case  the 
Court  shall  enter  a  verdict  of  guilty  and 
direct  forfeiture  of  the  bail. 

(c)  Bail  will  be  deposited  in  cash  with 
the  Clerk  of  the  Court. 

§935.101    Seizure  of  property. 

Any  property  seized  in  connection 
with  an  alleged  offense  (unless  the 
property  is  perishable)  is  retained 
pending  trial  in  accordance  with  the 
orders  of  the  Court.  The  property  must 
be  produced  in  Court,  if  practicable.  At 
the  termination  of  the  trial,  the  Court 
shall  restore  the  property  or  the  funds 
resulting  from  the  sale  of  the  property 
to  the  owner,  or  make  such  other  proper 
order  as  may  be  required  and 
incorporate  its  order  in  the  record  of  the 
case.  Any  item  used  in  the  commission 
of  the  offense,  may,  upon  order  of  the 
Court,  be  forfeited  to  the  United  States. 
All  contraband,  which  includes  any 
item  that  is  illegal  for  the  owner  to 
possess,  shall  be  forfeited  to  the  United 
States;  such  forfeiture  shall  not  relieve 
the  owner  from  whom  the  item  was 
taken  from  any  costs  or  liability  for  the 
proper  disposal  of  such  item. 

§935.102    Information. 

(a)  Any  offense  may  be  prosecuted  by 
a  written  information  signed  by  the 
Island  Attorney.  However,  if  the  offense 
is  one  for  which  issue  of  a  citation  is 
authorized  by  this  part  and  a  citation  for 


the  offense  has  been  issued,  the  citation 
serves  as  an  information. 

fb)  A  copy  of  the  information  shall  be 
delivered  to  the  accused,  or  his  counsel, 
as  soon  as  practicable  after  it  is  filed. 

(c)  Each  count  of  an  information  may 
charge  one  offense  only  and  must  be 
particularized  sufficiently  to  identify 
the  place,  the  time,  and  the  subject 
matter  of  the  alleged  offense.  It  shall 
refer  to  the  provision  of  law  imder 
which  the  offense  is  charged,  but  any 
error  in  this  reference  or  its  omission 
may  be  corrected  by  leave  of  Court  at 
any  time  before  sentence  and  is  not 
groimds  for  reversal  of  a  conviction  if 
the  error  or  omission  did  not  mislead 
the  accused  to  his  prejudice. 

§935.103    Motions  and  plaes. 

(a)  Upon  motion  of  the  accused  at  any 
time  after  filing  of  the  information  or 
copy  of  citation,  the  Court  may  order  the 
prosecutor  to  allow  the  accused  to 
inspect  and  copy  or  photograph 
designated  books,  papers,  dociunents,  or 
tangible  objects  obtained  from  or 
belonging  to  the  accused,  or  obtained 
from  others  by  seiziue  or  process,  upon 
a  showing  that  the  items  sought  may  be 
material  to  the  preparation  of  his 
defense  and  that  the  request  is 
reasonable. 

(b)  When  the  Court  is  satisfied  that  it 
has  jurisdiction  to  try  the  accused  as 
charged,  it  shall  require  the  accused  to 
identify  himself  and  state  whether  or 
not  he  has  coimsel.  If  he  has  no  counsel, 
but  desires  counsel,  the  Court  shall  give 
him  a  reasonable  opportunify  to  pnxnire 
counsel. 

(c)  When  both  sides  are  ready  for 
arraignment,  or  when  the  Court 
determines  that  both  sides  have  had 
adequate  opportunities  to  prepare  for 
arraignment,  the  Court  shall  read  the 
charges  to  the  accused,  explain  them  (if 
necessary),  and,  after  the  reading  or 
stating  of  each  charge  in  Court,  ask  the 
accused  whether  he  pleads  "guilty"  or 
"not  guilty".  The  Court  shall  enter  in 
the  record  of  the  case  the  plea  made  to 
each  charge. 

(d)  The  accused  may  plead  "guilty"  to 
any  or  all  of  the  charges  against  him, 
except  that  the  Court  may  in  its 
discretion  refuse  to  accept  a  plea  of 
guilfy,  and  may  not  accept  a  plea 
without  first  determining  that  the  plea 
is  made  volimtarily  with  understanding 
of  the  natiue  of  the  charge. 

(e)  The  accused  may  plead  "not 
guilfy"  to  any  or  all  of  the  charges 
against  him.  The  Court  shall  enter  a  plea 
of  not  gmlfy  if  the  answer  of  the  accused 
to  any  charge  is  such  that  it  does  not 
clearly  amoimt  to  a  plea  of  guilty  or  not 
guilfy. 


(f)  The  accused  may,  at  any  stage  of 
the  trial,  with  the  consent  of  the  Court, 
change  a  plea  of  not  guilfy  to  one  of 
guilfy.  The  Court  shall  then  proceed  as 
if  the  accused  had  originally  pleaded 
guilfy. 
§935.104    Sentence  after  a  piea  of  guilty. 

If  the  Court  accepts  a  plea  of  guilfy  to 
any  charge  or  charges,  it  shall  make  a 
finding  of  guilfy  on  that  charge.  Before 
imposing  sentence,  the  Court  shall  hear 
such  statements  for  the  prosecution  and 
defense,  if  any,  as  it  requires  to  enable 
it  to  determine  the  sentence  to  be 
imposed.  The  accused  or  his  counsel 
may  make  any  reasonable  statement  he 
wishes  in  mitigation  or  of  previous  good 
character.  The  prosecution  may 
introduce  evidence  in  aggravation,  or  of 
bad  character  if  the  accused  has 
introduced  evidence  of  good  character. 
The  Court  shall  then  impose  any  lawful 
sentence  that  it  considers  proper. 

§935.105    Trial. 

(a)  If  the  accused  pleads  not  guilfy.  he 
is  entitled  to  a  trial  on  the  charges  in 
accordance  with  procedures  prescribed 
in  the  Rules  of  Criminal  Procedure  for 
the  U.S.  District  Courts  (18  U.S.C), 
except  as  otherwise  provided  for  in  this 
part,  to  the  extent  the  Court  considers 
practicable  and  necessary  to  the  ends  of 
justice.  There  is  no  trial  by  jury. 

(b)  All  persons  shall  give  their 
testimony  under  oath  or  affirmation. 
The  Chief  Judge  shall  prescribe  the  oath 
and  affirmation  that  may  be 
administered  by  any  Judge  or  the  Clerk 
of  the  Court. 

(c)  Upon  completion  of  the  trial,  the 
Court  shall  enter  a  judgment  consisting 
of  a  finding  or  findings  and  sentence  or 
sentences,  or  discharge  of  the  accused. 

(d)  The  Court  may  suspend  any 
sentence  imposed,  may  order  the 
revocation  of  any  Island  automobile 
permit  in  motor  vehicle  cases,  and  may 
place  the  accused  on  probation.  It  may 
delay  sentencing  pending  the  receipt  of 
any  presentencing  report  ordered  by  it. 

Subpart  L—Appeala  and  Naw  Triala 

§935.110    Appeals. 

(a)  Any  party  to  an  action  may,  within 
15  days  after  judgment,  appeal  an 
interlocutory  order,  issue  of  law,  or 
judgment,  except  that  an  acquittal  may 
not  be  appealed,  by  filing  a  notice  of 
appeal  with  the  Clerk  of  the  Wake 
Island  Court  and  serving  a  copy  on  the 
opposing  party.  Judgment  is  stayed 
while  the  appeal  is  pending. 

(b)  Upon  receiving  a  notice  of  appeal 
with  proof  of  service  on  the  opposing 
parfy,  the  Clerk  shall  forward  the  record 
of  the  action  to  the  Wake  Island  Court 
of  Appeals. 


•  ^ H  f  _ 
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(c)  The  appellant  shall  serve  on  the 
opposing  party  and  file  a  memorandimi 
setting  forth  his  grounds  of  appeal  with 
the  Wake  Island  Court  of  Appeals 
within  15  days  after  the  date  of  the 
judgment.  The  appellee  may  serve  and 
file  a  reply  memorandum  within  15 
days  thereafter.  An  appeal  and  the  reply 
shall  be  deemed  to  be  filed  when 
deposited  in  the  U.S.  mail  with  proper 
postage  affixed,  addressed  to  the  Clerk, 
Wake  Island  Court  of  Appeals,  at  his 
address  in  Washington,  DC.  The  period 
for  filing  an  appeal  may  be  waived  by 
the  Court  of  Appeals  when  the  interests 
of  justice  so  require. 

(d)  The  Court  of  Appeals  may  proceed 
to  judgment  on  the  record,  or,  if  the 
Coiut  considers  that  the  interests  of 
justice  so  require,  grant  a  hearing. 

(e)  The  decision  of  the  Court  of 
Appeals  shall  be  in  writing  and  based 
on  the  record  prepared  by  the  Wake 
Island  Court,  on  Uie  proceedings  before 
the  Coiut  of  Appeals,  if  any  be  had,  and 
on  any  memoranda  that  are  filed.  If  the 
Coiut  of  Appeals  considers  the  record 
incomplete,  the  case  may  be  remanded 
to  the  Wake  Island  Court  for  further 
proceedings. 

(f)  The  decision  of  the  Court  of 
Appeals  is  final. 

§935.111    New  trial. 

A  Judge  of  the  Wake  Island  Court  may 
order  a  new  trial  as  required  in  the 
interest  of  justice,  or  vacate  any 
judgment  and  enter  a  new  one,  on 
motion  made  within  a  reasonable  time 
after  discovery  by  the  moving  parfy  of 
matters  constituting  the  groimds  upon 
which  the  motion  for  new  trial  or 
vacation  of  judgment  is  made. 


Subpart 


Officera 


§935.120    Authority. 

Peace  officers — 

(a)  Have  the  authority  of  a  sheriff  at 
common  law; 

(b)  May  serve  any  process  on  Wake 
Island  that  is  allowed  to  be  served  under 
a  Federal  or  State  law;  the  officer 
serving  the  process  shall  execute  any 
required  affidavit  of  service; 

(c)  May  conduct  sanitation  or  fire 
prevention  inspections; 

(d)  May  inspect  motor  vehicles,  boats, 
and  aircraft; 

(e)  May  confiscate  properfy  used  in 
the  commission  of  a  crime; 

(f)  May  deputize  any  member  of  the 
Air  Force  serving  on  active  duty  or 
civilian  employee  of  the  Department  of 
tbe  Air  Force  to  serve  as  a  peace  officer; 

(g)  May  investigate  accidents  and 
suspected  crimes; 

(h)  May  direct  vehicular  or  pedestrian 
traffic; 


(i)  May  remove  and  impound 
abandoned  or  imlawfully  parked 
vehicles,  boats,  or  aircraft,  or  vehicles, 
boats,  or  aircraft  interfering  with  fire 
control  apparatus  or  ambulances; 

(j)  May  take  possession  of  property 
lost,  abandoned,  or  of  unknown 
ownership; 

(k)  May  enforce  quarantines; 

(1)  May  impound  and  destroy  food, 
fish,  or  beverages  found  unsanitary; 

(m)  May  be  armed; 

(n)  May  exercise  custody  over  persons 
in  arrest  or  confinement; 

(o)  May  issue  citations  for  violations 
of  this  part;  and 

(p)  May  make  arrests,  as  provided  for 
in  §935.122. 

§  935.1 21    Qualifications  of  peace  officers. 

Any  person  appointed  as  a  peace 
officer  must  be  a  citizen  of  the  United 
States  and  have  attained  the  age  of  18 
years.  The  following  persons,  while  on 
Wake  Island  on  official  business,  shall 
be  deemed  peace  officers:  special  agents 
of  the  Air  Force  Office  of  Special 
Investigations,  members  of  the  Air  Force 
Security  Forces,  agents  of  the  Federal 
Bureau  of  Investigation,  United  States 
marshals  and  their  deputies,  officers 
and  agents  of  the  United  States  Secret 
Service,  agents  of  the  United  States 
Bureau  of  Alcohol,  Tobacco,  and 
Firearms,  agents  of  the  United  States 
Customs  Seivice,  and  agents  of  the 
United  States  Immigration  and 
Naturalization  Service. 

§935.122    Arrests. 

(a)  Any  person  may  make  an  arrest  on 
Wake  Island,  v^thout  a  warrant,  for  any 
crime  (including  a  petty  offense)  that  is 
committed  in  his  presence. 

(b)  Any  peace  officer  may.  wdthout  a 
warrant,  arrest  any  person  on  Wake 
Island  who  violates  any  provision  of 
this  part  or  commits  a  crime  that  is  not 
a  violation  of  this  part,  in  his  presence, 
or  that  he  reasonably  believes  that 
person  to  have  committed. 

(c)  In  making  an  arrest,  a  peace  officer 
must  display  a  warrant,  if  he  has  one, 
or  otherwise  clearly  advise  the  person 
arrested  of  the  violation  alleged,  and 
thereafter  require  him  to  submit  and  be 
taken  before  the  appropriate  official  on 
Wake  island. 

(d)  In  making  an  arrest,  a  peace  officer 
may  use  only  the  degree  of  force  needed 
to  effect  submission,  and  may  remove 
any  weapon  in  the  possession  of  the 
person  arrested. 

(e)  A  peace  officer  may.  whenever 
necessary  to  enter  any  building,  vehicle, 
or  aircraft  to  execute  a  warrant  of  arrest, 
force  an  entry  after  verbal  warning. 

(f)  A  peace  officer  may  force  an  entry 
into  any  building,  vehicle,  or  aircraft 
whenever — 


(1)  It  appears  necessary  to  prevent 
serious  injury  to  persons  or  damage  to 
properfy  and  time  does  not  permit  the 
obtaining  of  a  warrant; 

(2)  To  effect  an  arrest  when  in  hot 
pursuit;  or 

(3)  To  prevent  the  commission  of  a 
crime  which  he  reasonably  believes  is 
being  conunitted  or  is  about  to  be 
committed. 

§935.123    Warrants. 

Any  Judge  may  issue  or  direct  the 
Clerk  to  issue  a  warrant  for  arrest  if. 
upon  complaint,  it  appears  that  there  is 
probable  cause  to  believe  an  offense  has 
been  committed  and  that  the  person 
named  in  the  warrant  has  committed  it. 
If  a  Judge  is  not  available,  the  warrant 
may  be  issued  by  the  Clerk  and  '' 

executed,  but  any  such  warrant  shall  be 
thereafter  approved  or  quashed  by  the 
first  available  Judge.  The  issuing  officer 
shaU— 

(a)  Place  the  name  of  the  person 
charged  with  the  offense  in  the  warrant, 
or  if  his  name  is  not  known,  any  name 
or  description  by  which  he  can  be 
identified  with  reasonable  certainfy; 

(b)  Describe  in  the  warrant  the  offense 
charged; 

(c)  Place  in  the  warrant  a  command 
that  the  person  charged  with  the  offense 
be  arrested  and  broiight  before  the  Wake 
Island  Court; 

(d)  Sign  the  warrant;  and 

(e)  Issue  the  warrant  to  a  peace  officer 
for  execution. 

§935.124    Raleaae  from  custody. 

The  Chief  Judge  may  authorize  the 
Clerk  to  issue  pro  forma  orders  of  the 
Court  discharging  any  person  from 
custody,  with  or  without  bail,  pending 
trial,  whenever  further  restraint  is  not 
required  for  protection  of  persons  or 
properfy  on  Wake  Island.  Persons  not  so 
discharged  shall  be  brought  before  a 
Judge  or  U.S.  Magistrate  as  soon  as  a 
Judge  or  Magistrate  is  available.  Judges 
may  discharge  defendants  from  custody, 
with  or  without  bail  or  upon 
recognizance,  or  continue  custody 
pending  trial  as  the  interests  of  justice 
and  public  safefy  require. 

§935.125    Citation  in  place  of  arrest 

In  any  case  in  which  a  peace  officer 
may  make  an  arrest  vnthout  a  warrant, 
he  may  issue  and  serve  a  citation  if  he 
considers  that  the  public  interest  does 
not  require  an  arrest.  The  citation  must 
briefly  describe  the  offense  charged  and 
direct  the  accused  to  appear  before  the 
Wake  Island  Court  at  a  designated  time 
and  place. 
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SubfMTt  N— Motor  Vehlcto  Coda 

1935.130    Applicability. 

This  subpart  applies  to  self-propelled 
motor  vehicles  (except  aircraft), 
including  attached  trailers. 

§935.131    RIgM-hand  side  of  ttw  road. 

Each  person  driving  a  motor  vehicle 
on  Wake  Island  shall  drive  on  the  right- 
hand  side  of  the  road,  except  where 
necessary  to  pass  or  on  streets  where  a 
sign  declaring  one-way  traffic  is  posted. 

f  935.132    Spaad  limlta. 

Each  person  operating  a  motor  vehicle 
on  Wake  Island  shall  operate  it  at  a 
speed— 

(a)  That  is  reasonable,  safe,  and 
proper,  considering  time  of  day,  road 
and  weather  conditions,  the  kind  of 
motor  vehicle,  and  the  proximity  to 
persons  or  buildings,  or  both:  and 

(b)  That  does  not  exceed  40  miles  an 
hour  or  such  lesser  speed  limit  as  may 
be  posted. 

1935.133  RIgM-of-way. 

(a)  A  pedestrian  has  the  right-of-way 
over  vehicular  traffic  when  in  the 
vicinity  of  a  building,  school,  or 
residential  area. 

(b)  In  any  case  in  which  two  motor 
vehicles  have  arrived  at  an  uncontrolled 
intersection  at  the  same  time,  the 
vehicle  on  the  right  has  the  right-of-way. 

(c)  If  the  driver  of  a  motor  vehicle 
enters  an  intersection  with  the  intent  of 
making  a  left  turn,  he  shall  yield  the 
right-of-way  to  any  other  motor  vehicle 
that  has  previously  entered  the 
intersection  or  is  within  hazardous 
proximity. 

(d)  When  being  overtaken  by  another 
motor  vehicle,  the  driver  of  the  slower 
vehicle  shall  move  it  to  the  right  to 
allow  safe  passing. 

(e)  The  driver  of  a  motor  vehicle  shall 
yield  the  right-of-way  to  emergency 
vehicles  on  an  emergency  run. 

1935.134  ArmaignMs. 

(a)  Any  person  operating  a  motor 
vehicle  and  making  a  turn  or  coming  to 
a  stop  shall  signal  the  turn  or  stop  in 
accordance  with  this  section. 

(b)  A  signal  for  a  turn  or  stop  is  made 
by  fully  extending  the  left  arm  as 
follows: 

(1)  Left  tiim — extend  left  arm 
horizontally. 

(2)  Right  turn— extend  left  arm 
upward. 

(3)  Stop  or  decrease  speed — extend 
left  arm  downward. 

(c)  A  signal  light  or  other  device  may 
be  used  in  place  of  an  arm  signal 
prescribed  in  paragraph  (b)  of  this 
section  if  it  is  visible  and  intelligible. 


S  935.135    Tuma. 

(a)  Each  person  making  a  right  tiun  in 
a  motor  vehicle  shall  make  the  approach 
and  tvun  as  close  as  practicable  to  the 
right-hand  curb  or  road  edge. 

(b)  Each  person  making  a  left  turn  in 

a  motor  vehicle  shall  make  the  approach 
and  turn  immediately  to  the  right  of  the 
center  of  the  road,  except  that  on  multi- 
lane  roads  of  one-way  traffic  flow  he 
may  make  the  tiun  only  bom  the  left 
lane. 

(c)  No  person  may  make  a  U-tiun  in 
a  motor  vehicle  if  he  cannot  be  seen  by 
the  driver  of  any  approaching  vehicle 
within  a  distance  of  500  feet. 

(d)  No  person  may  place  a  vehicle  in 
motion  irom  a  stopped  position,  or 
change  from  or  merge  into  a  lane  of 
traffic,  until  he  can  safely  make  that 
movement. 

§935.136    Ganeral  oparating  rules. 
No  person  may,  while  on  Wake 
Island — 

(a)  Operate  a  motor  vehicle  in  a 
careless  or  reckless  manner; 

(b)  Operate  or  occupy  a  motor  vehicle 
while  he  is  under  the  influence  of  a 
drug  or  intoxicant; 

(c)  Consume  an  alcoholic  beverage 
(including  beer,  ale,  or  wine)  while  he 
is  in  a  motor  vehicle; 

(d)  Operate  a  motor  vehicle  that  is 
overloaded  or  is  carrying  more 
passengers  than  it  was  designed  to 
carry; 

(ej  Ride  on  the  nmning  board,  step,  or 
outside  of  the  body  of  a  moving  motor 
vehicle; 

(f)  Ride  a  moving  motor  vehicle  with 
his  arm  or  leg  protruding,  except  when 
using  the  left  arm  to  signal  a  turn; 

(g)  Operate  a  motor  vehicle  in  a  speed 
contest  or  drag  race; 

(h)  Park  a  motor  vehicle  for  a  period 
longer  than  the  posted  time  limit; 

(i)  Stop,  park,  or  operate  a  motor 
vehicle  in  a  maimer  that  impedes  or 
blocks  traffic; 

(j)  Park  a  motor  vehicle  in  an 
unposted  area,  except  adjacent  to  the 
right-hand  curb  or  edge  of  the  road; 

(k)  Park  a  motor  vehicle  in  a  reserved 
or  restricted  parking  area  that  is  not 
assigned  to  him; 

(ifSoimd  the  horn  of  a  motor  vehicle, 
except  as  a  warning  signal; 

(mj  Operate  a  tracked  or  cleated 
vehicle  in  a  maimer  that  damages  a 
paved  or  compacted  surface; 

(n)  Operate  any  motor  vehicle 
contrary  to  a  posted  traffic  sign; 

(o)  Operate  a  motor  vehicle  as  to 
follow  any  other  vehicle  closer  than  is 
safe  imder  the  circumstances; 

(p)  Operate  a  motor  vehicle  off  of 
established  roads,  or  in  a  cross-country 
manner,  except  when  necessary  in 
conducting  business; 


(q)  Operate  a  motor  vehicle  at  night  or 
when  raining  on  the  traveled  part  of  a 
street  or  road,  without  using  operating 
headlights;  or 

(r)  Operate  a  motor  vehicle  without 
each  passenger  wearing  a  safety  belt; 
this  shall  not  apply  to  military  combat 
vehicles  designed  and  fabricated 
without  safety  belts. 

§935.137    Oparating  raquiraments. 

Each  person  operating  a  motor  vehicle 
on  Wake  Island  shall — 

(a)  Turn  off  the  highbeam  headlights 
of  his  vehicle  when  approaching  an 
oncoming  vehicle  at  night;  and 

(b)  Comply  with  any  special  traffic 
instructions  given  by  an  authorized 
person. 

§935.138    Motor  bus  oparation. 

Each  person  operating  a  motor  bus  on 
Wake  Island  shall — 

(a)  Keep  its  doors  closed  while  the 
bus  is  moving  with  passengers  on  board; 
and 

(b)  Refuse  to  allow  any  person  to 
board  or  alight  the  bus  while  it  is 
moving. 

§935.139    Motor  vahicle  oparator 
qualificationa. 

(a)  No  person  may  operate  a  privately 
owned  motor  vehicle  on  Wake  Island 
unless  he  has  an  island  operator's 
permit. 

(b)  The  Commander  may  issue  an 
operator's  permit  to  any  person  who  is 
at  least  18  years  of  age  and  satisfactorily 
demonstrates  safe-driving  knowledge, 
ability,  and  physical  fitness. 

(c)  No  person  may  operate,  on  Wake 
Island,  a  motor  vehicle  owned  by  the 
United  States  unless  he  holds  a  ciurent 
operator's  permit  issued  by  the  United 
States. 

(d)  Each  person  operating  a  motor 
vehicle  on  Wake  Island  shall  present  his 
operator's  permit  to  any  {>eace  officer, 
for  inspection,  upon  request. 

§935.140    Motor  vahicia  maintananca  and 
oquipmant 

(a)  Each  person  who  has  custody  of  a 
motor  vehicle  on  Wake  Island  shall 
present  that  vehicle  for  periodic  safety 
inspection,  as  required  by  the 
Commander. 

(b)  No  person  may  operate  a  motor 
vehicle  on  Wake  Island  unless  it  is  in  a 
condition  that  the  Commander 
considers  to  be  safe  and  operable. 

(c)  No  person  may  operate  a  motor 
vehicle  on  Wake  Island  imless  it  is 
equipped  with  an  adequate  and 
properly  functioning — 

(DHom; 

(2)  Wiper,  for  any  windshield; 

(3)  Rear  vision  mirror; 

(4)  Headlights  and  taillights; 
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(5)  Brakes; 

(6)  Muffler; 

(7)  Spark  or  ignition  noise 
suppressors;  and 

8)  Safety  belts. 

d)  No  person  may  operate  a  iHotor 
vehicle  on  Wake  Island  if  that  vehicle  is 
equipped  with  a  straight  exhaust  or 
muffler  cutoff. 

Subpart  O— Registration  and  Island 
Permits 

§935.150    Registration. 

(a)  Each  person  who  has  custody  of 
any  of  the  following  on  Wake  Island 
shall  register  it  with  the  Commander. 

(1)  A  privately  owned  motor  vehicle. 

(2)  A  privately  owned  boat- 

(3)  An  indigenous  animal,  military 
working  dog,  or  guide  dog  for  the  blind 
or  visuadly-impaired  accompanying  its 
owner. 

(4)  A  narcotic  or  dangerous  drug  or 
any  poison. 

(b)  Each  person  who  obtains  custody 
of  an  article  described  in  paragraph  (a) 
(4)  of  this  section  shall  register  it 
immediately  upon  obtaining  custody. 
Each  f>erson  who  obtains  custody  of  any 
other  article  described  in  paragraph  (a) 
of  this  section  shall  register  it  within  10 
days  after  obtaining  custody. 

§935.151    Island  pormtt  for  boat  and 
vehicle. 

(a)  No  person  may  use  a  privately 
owned  motor  vehicle  or  boat  on  Wake 
Island  unless  he  has  an  island  permit  for 
it. 

(b)  'the  operator  of  a  motor  vehicle 
shall  display  its  registration  number  on 
the  vehicle  in  a  place  and  manner 
prescribed  by  the  Commander. 

§935.152    Activhias  for  which  permit  is 
required. 

No  person  may  engage  in  any  of  the 
foilovnng  on  Wake  Island  unless  he  has 
an  island  permit: 

(a)  Any  Dusiness,  commercial,  or 
recreational  activity  conducted  for 
profit,  including  a  trade,  profession, 
calling,  or  occupation,  or  an 
establishment  where  food  or  beverage  is 
prepared,  offered,  or  sold  for  human 
consumption  (except  for  personal  or 
family  use). 

(b)  The  practice  of  any  medical 
profession,  including  dentistry,  siwgery, 
osteopathy,  and  chiropractic. 

'  (c)  The  erection  of  any  structure  or 
sign,  including  a  major  alteration  or 
enlargement  of  an  existing  structiire. 

(d)  The  burial  of  any  human  or  animal 
remains,  except  that  fish  and  bait  scrap 
may  be  buried  at  beaches  where  fishing 
is  permitted,  without  obtaining  a 
permit. 

(e)  Keeping  or  maintaining  an . 
indigenous  animal. 


(f)  Importing,  storing,  generating,  or 
disposing  of  hazardous  materials. 

(g)  Importing  of  solid  wastes  and 
importing,  storing,  generating,  treating, 
or  disposing  of  hazardous  wastes,  as 
they  are  defined  in  the  Solid  Waste 
Disposal  Act,  as  amended,  42  U.S.C. 
6901  et  seq.,  and  its  implementing 
regulations  (40  CFR  chapter  I). 

Subpart  P— Public  Safety 

§  935.1 60    Emergency  requirements  and 
restrictions. 

In  the  event  of  any  fire,  crash,  search 
and  rescue,  natural  disaster,  national 
peril,  radiological  hazard,  or  other 
calamitous  emergency — 

(a)  No  person  may  impede  or  hamper 
any  officer  or  employee  of  the  United 
States  or  any  other  person  who  has 
emergency  authority; 

(b)  No  imauthorized  persons  may 
congregate  at  the  scene  of  the 
emergency;  and 

(c)  Each  person  present  shall 
promptly  obey  the  instructions,  signals, 
or  alarms  of  jmy  peace  officer,  fire  or 
crash  crew,  or  other  authorized  person, 
and  any  orders  of  the  Commander. 

§935.161    Firs  hazards. 

(a)  Each  person  engaged  in  a  business 
or  other  activity  on  Wake  Island  shall, 
at  his  expense,  provide  and  maintain  (in 
an  accessible  location)  fire  extinguishers 
of  the  type,  capacity,  and  quantity 
satisfactory  for  protecting  life  and 
property  in  the  areas  under  that  person's 
control. 

(b)  To  minimize  fire  hazards,  no 
person  may  store  any  waste  or 
flammable  fluids  or  materials  except  in 
a  manner  and  at  a  place  prescribed  by 
the  Commander. 

§935.162    Use  of  special  areas. 

The  Commander  may  regulate  the  use 
of  designated  or  posted  areas  on  Wake 
Island,  as  follows: 

(a)  Restricted  areas — which  no  person 
may  enter  virithout  permission. 

(b)  Prohibited  activities  areas — in 
which  no  person  may  engage  in  any 
activity  that  is  specifically  prohibited. 

(c)  Special  purpose  areas-in  which  no 
person  may  engage  in  any  activity  other 
than  that  for  which  the  area  is  reserved. 

§935.163    Unexploded  ordnance  material. 

Any  person  who  discovers  any 
unexploded  ordnance  material  on  Wake 
Island  shall  refrain  from  tampering  with 
it  and  shall  immediately  report  its  site 
to  the  Commander. 

§935.164    Boat  operations. 

The  operator  of  each  boat  used  at 
Wake  Island  shall  conform  to  the 
limitations  on  its  operations  as  the 


Commander  may  prescribe  in  the  public 
interest. 

§935.165    Floating  obiects. 

No  person  may  anchor,  moor,  or 
beach  any  boat,  barge,  or  other  floating 
object  on  Wake  Island  in  any  location  or 
maimer  other  than  as  prescribed  by  the 
Commander. 

Pamela  D.  Fitzgerald. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-8303  Filed  4-«-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[KY-200215:  FRL-71 68-61 

Approval  and  Promulgation  of 
Implementation  Plans;  Commonwealtti 
of  Kentucky:  Approval  of  Revisions  to 
the  l-itour  Ozone  Maintenance  State 
Implementation  Plan  for  tite  Edmonson 
County  and  tlie  OwenslMro-Daviess 
County  Area;  Clarification 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  clarification. 

summary:  EPA  is  clarifying  its  approval 
of  revisions  to  the  1-hour  ozone 
maintenance  plans  for  the  Owensboro 
area  (i.e.,  Daviess  and  a  portion  of 
Hancock  counties),  and  Edmonson 
County  portions  of  the  Kentucky  State 
Implementation  Plan  (SEP)  submitted  on 
April  16, 1998,  by  the  Commonwealth 
of  Kentucky  through  the  Natural 
Resoiuces  and  Environmental 
Protection  Cabinet.  Although  not 
explicit  in  the  language  of  the  document 
for  the  approval,  the  Commonwealth's 
request  and  EPA's  action  involved  the 
approval  of  an  update  for  emission 
projections  that  were  originally        • 
developed  vrith  an  earlier  version  of  the 
EPA  mobile  emissions  model.  That 
same  approval  action  also  identified  the 
emission  projections  as  the  motor 
vehicle  emissions  budgets  (or 
"budgets")  for  nitrogen  oxides  (NOx) 
and  volatile  organic  compoimds  (VOC) 
for  uSe  in  transportation  conformity 
determinations.  However,  that  action 
did  not  specify  for  what  year  the 
"budgets"  were  being  established.  This 
action  merely  clarifies  for  which  year 
the  "budgets"  for  NOx  and  VOC  were 
being  established. 
EFFECTIVE  DATE:  This  clarification  is 
effective  on  May  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynorae  Benjamin,  Air  Quality 
Modeling  and  Transportation  Section, 
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Air  Planning  Branch,  Air.  Pesticides  and 
Toxics  Management  Division.  Region  4. 
Environmental  Protection  Agency, 
Atlanta  Federal  Center,  61  Forsyth 
Street.  SW..  Atlanta,  Georgia  30303- 
8960.  The  telephone  number  is  (404) 
562-9040.  Ms.  Benjamin  can  also  be 
reached  via  electronic  mail  at 
henjamin  .lynome@epa  gov. 

SUPPLEMENTARY  mFORMA-nON:  The 
following  subsections  provide  a  brief 
overview  of  EPA's  previous  approval 
action  and  the  clarification  being 
provided  by  this  action. 

A.  What  Is  the  BackgnHind  for  This 
Action? 

Through  direct  final  rulemaking, 
published  in  the  Federal  Register  on 
September  3,  1998,  (63  FR  46894)  EPA 
approved  revisions  to  the  1-hour  ozone 
maintenance  plans  for  the  Owensboro 
area  (i.e.,  Daviess  and  Hancock 
counties),  and  Edmonson  Coimty.  These 
revisions  to  the  Kentucky  SIP  were 
submitted  on  April  16. 1998.  by  the 
Commonwealth  of  Kentucky,  llie 
purpose  of  our  action  was  to  incorporate 
revised  motor  vehicle  emissions  budgets 
for  NOx  and  VOCs  for  the  Owensboro 
area  and  Edmonson  County.  Kentucky, 
into  the  federally-approved  SIP. 
Specifically,  that  SIP  revision  updated 
emission  projections  previously 
developed  with  the  MOBILE  4.1 
emissions  model  with  emissions 
projections  developed  vnth  the  MOBILE 
5a  emissions  model.  Our  approval 
specified  that  the  emission  projections 
were  being  considered  as  "budgets"  to 
be  used  for  demonstration  of  conformity 
of  transportation  plans,  programs,  and 
projects  with  the  Kentucky  SIP  for  the 
Edmonson  County  and  Owensboro 
ozone  maintenance  areas.  However. 
Kentucky's  SIP  for  these  areas  did  not 
explicitly  specify  for  which  years  the 
new  conformity  budgets  would  apply. 

B.  Why  Is  EPA  Taking  This  Action? 

EPA  is  taking  this  action  to  provide 
clarity  for  the  transportation  and  air 
quality  partners  in  this  area  that  work 
together  to  implement  the  transportation 
conformity  rule.  EPA  recently  reviewed 
all  of  the  maintenance  plans  that  were 
submitted  by  Kentucky  in  1994  and  any 
subsequent  revisions  to  these 
maintenance  plans.  This  review 
revealed  that  while  Kentucky  had 
included  emissions  projections  for 
VOCs  and  NOx  for  several  years  in  each 
of  these  submittals,  it  was  only  in  the 
case  of  the  Owensboro  area  and 
Edmonson  County  that  EPA  had 
approved  all  of  these  years  as 
conformity  budgets.  Based  on  this 
review,  EPA  is  taking  action  to  correct 


the  approval  of  the  maintenance  plans 
for  the  Owensboro  area  and  Edmonson 
County.  Specifically,  EPA  is  taking  this 
action  to  explicitly  state  that  2004  is  the 
year  for  which  the  budgets  were 
established  by  Kentucky,  and  that  the 
VOC  and  NOx  emission  projections  for 
2004,  which  is  the  last  year  of  the 
maintenance  plans,  are  the  "budgets"  to 
be  used  for  the  purposes  of 
transportation  conformity.  This  action  is 
administrative  and  does  not  involve  any 
technical  changes  to  the 
Commonwealth's  previous  submittal  for 
which  EPA  granted  approval. 

C  Wh^  Are  the  Motor  Vehicle 
Emissions  Budgets  for  the  Edmonson 
County  and  Owensboro  Areas? 

As  mentioned  previously,  this  action 
is  administrative  and  does  not  involve 
any  technical  changes  to  the  emission 
projections  supplied  by  the  State  in  the 
April  16. 1998,  Kentucky  SIP  revision 
request.  The  following  Ubles  highlight 
the  motor  vehicle  emissions  budgets  for 
NO  X  and  VOCs  for  the  Edmonson 
County  and  Owensboro  maintenance 
areas  in  Kentucky. 

2004  MOTOR  VEHICLE  EMISStOf4S 

Budgets  FOR  Edmonson  CouMTY 


VOC 
(tons  per  day) 

NOx 
(Ions  per  day) 

0  72 

0.78 

2004  MOTOR  Vehicle  Emissions 
Budgets  for  Owensboro 

VOC 
(tons  per  day) 

NOx 
(tons  per  day) 

6  64    

5.22 

Final  Action 

EPA  is  clarifying  its  previous 
approval  for  revisions  to  the  1-hour 
ozone  maintenance  plans  to  the 
Owensboro  area  (i.e.,  Daviess  and 
Hancock  coimties),  and  Edmonson 
Coimty  portions  of  the  Kentucky  SIP, 
which  were  submitted  on  August  16, 
1998  by  the  Commonwealth  of 
Kentucky.  This  action  specifies  2004  as 
the  "budget"  year  to  be  used  for  the 
purposes  of  transportation  conformity. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 


Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
vmder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  action  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  efiisct  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenmient  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
clarifies  EPA's  approval  of  a  state  nde 
implementing  a  Federal  standard;  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  firom  Enviroimiental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  addition,  since  this  action  is  only 
correcting  a  federal  citation  for  a  SIP 
submission  that  has  already  been 
approved  by  EPA.  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

"The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regiilatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
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rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  riile  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  10,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  actioiL  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

rtt  of  Sidnects  in  40  CFR  Part  52 
Environmental  protection.  Air 
pollution  control,  tntergovemmental 
relations.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Authmity:  42  U.S.C  7401  et  seq. 

Dated:  March  21.  2002. 
Michael  V.  Peyton. 

Acting  Regional  Administrator,  Region  4. 
(FR  Doc.  02-8295  Filed  4-8-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1 ,  61 ,  and  69 

[CO  Docket  No.  98-128;  FCC  02-39] 

Implementation  of  Pay  Telephone 
Reclaselflcation  and  Compensation 
Provisions  of  the  Telecommunications 
Act  of  1996 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  In  this  document  the 
Commission  declined  to  modify  its 
accounting  safeguards  in  the  manner 
requested  by  the  Inmate  Calling  Services 
Provider  Coalition  (ICSPC)  in  part 
because  the  Commission's  existing  rules 
already  provide  for  much  of  the  relief 
that  the  ICSPC  requested.  The  intended 
effect  of  this  document  is  to  maintain 


the  existing  Commission  rules  regarding 
the  accounting  safeguards. 
FOR  FURTHER  INFORMATION  CONTACT:  Joi 
Roberson  Nolen.  Wireline  Competition 
Bureau.  202-418-1537. 
SUPPLEMENTARY  INFORMATION:  Section 
276  of  the  Communications  Act  of  1934. 
as  amended  (the  Act),  directs  the 
Conmiission  to  "establish  a  per  call 
compensation  plan  to  ensure  that  all 
payphone  service  providers  are  fairly 
compensated  for  each  and  every 
completed  intrastate  and  interstate  call 
using  their  pa)rphone."  See  47  U.S.C. 
276(b)(1)(A).  The  ICSPC  sOught 
reconsideration  of  certain  issues  relating 
to  iimiate  calling  services.  See 
Implementation  of  the  Pay  Telephone 
Reclassification  and  Compensation 
Provisions  of  the  Telecommunications 
Act  of  1996.  CC  Docket  No.  96-128, 
Order  on  Reconsideration,  11  FOC  Red 
21233  (1996).  61  FR  65341  (Dec.  12. 
1996)(Order  on  Reconsideration)  aff'd  in 
part  and  remanded  in  part,  Illinois  Pub. 
Tel.  Ass'n  v.  FCC.  117  F.3d  555  (D.C. 
Cir.  1997).  cert,  denied  sub  nom., 
Virginia  State  Corp.  Comm'n  v.  FCC, 
523  U.S.  1046  (1998).  ICSPC  along  with 
niunCTOus  other  parties,  initially  sought 
review  of  the  Order  on  Reconsideration 
before  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  and  consolidated  its  appeal 
under  the  lead  case  Illinois  Public 
Telecommunications  Association  v. 
FCC.  The  court  subsequently  severed 
ICSPC's  appeal,  and  later  remanded  it  at 
the  Commission's  request.  The 
Commission  issued  a  Public  Notice 
asking  parties  to  update  and  refresh  the 
record  with  respect  to  the  issues  raised 
in  ICSPC's  appeal. 

In  this  order,  the  Commission 
concluded  that  section  276's  fair 
compensation  requirement  does  not 
require  either  preemption  of  state  local 
CoUect  calling  caps  or  imposition  of  a 
federally-tariffed  surcharge  above  state 
rate  caps  for  local  inmate  calls.  The 
Commission  also  concluded  that 
ICSPC's  requested  nonstructural 
safeguards  are  not  necessary,  in  light  of 
those  that  section  276  and  oxu  rules 
already  impose.  In  addition,  the 
Commission  initiated  a  Notice  of 
Proposed  Rulemaking  to  examine  the 
costs  associated  with  the  provision  of 
inmate  calling  services.  See 
Implementation  of  the  Pay  Telephone 
Reclassification  and  Compensation 
Provisions  of  the  Telecommunications 
Act  of  1996,  CC  Docket  No.  96-128. 
Notice  of  Proposed  Rulemaking,  FCC 
02-39  (  Feb.  21,  2002)  (published 
elsewhere  in  this  issue) . 

Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 


sections  1,  4(i)-4(j),  and  276  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151. 154(i)-(j).  276, 
the  Petition  for  Partial  Reconsideration 
and  Clarification  of  the  Inmate  Calling 
Services  Providers  Coalition  is  denied. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  02-«343  Filed  4-8-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  26 

[WT  Docket  No.  00-32;  FCC  02-47] 

The  4.9  GHz  Band  Transferred  From 
Federal  Government  Uee 

AGBICY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  dociunent.  the 
Commission  allocates  50  megahertz  of 
spectrum  in  the  4940-4990  MHz  band 
(4.9  GHz  band)  for  fixed  and  mobile 
services  (except  aeronautical  mobile 
service)  and  designates  this  band  for  use 
in  support  of  public  safety.  The 
allocation  and  designation  provide 
public  safety  users  with  additional 
spectrum  to  support  new  broadband 
applications,  lliis  action  is  pursuant  to 
statutory  requirements  of  the  Omnibus 
Budget  Reconcihation  Act  of  1993.  The 
Conmiission  also  continues  its  ongoing 
effort  to  streamline  rules  and  eliminate 
redundancy  by  removing  part  26. 
DATES:  Effective  May  9,  2002. 
ADDRESSES:  Parties  who  choose  to  file 
comments  by  paper  must  file  an  original 
and  four  copies  to  William  F.  Caton. 
Acting  Secretary.  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  12th  St.,  SW..  Room  TW-A325. 
Washington.  DC  20554.  Comments  may 
also  be  filed  using  the  Commission's 
Electronic  Filing  System,  which  can  be 
accessed  via  the  Internet  at 
www.fcc.gov/e-file/ecfs.htad. 
FOR  FURTHER  INFORMATION  CONTACT: 
Genevieve  Augustin.  Esq.. 
gaugusti@fcc.gov,  or  Roberto 
Mussenden.  Esq..  rmussend@fcc.gov. 
PoUcy  and  Rules  Branch.  Public  Safety 
and  Private  Wireless  Division.  Wireless 
Telecommunications  Bureau.  (202)  418- 
0680.  or  TTY  (202)  418-7233. 
SUPPLfMENTARY  INFORMATION:  This  is  a 
sununary  of  the  Federal 
Communications  Commission's  Second 
Report  and  Order,  FCC  02-47.  adopted 
on  February  14,  2002,  and  released  on 
February  27,  2002.  The  full  text  of  this 
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document  is  available  for  inspection 
and  copying  diiring  normal  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  may  be  purchased  from  the 
Commission's  copy  contractor.  Qualex 
International,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC  20554. 
The  full  text  may  also  be  downloaded 
at:  www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365. 

1.  In  this  Second  Report  and  Order 
(Second  R60),  the  Commission 
allocates  50  megahertz  of  spectrum  in 
the  4940-4990  MHz  band  (4.9  GHz 
band)  for  fixed  and  mobile  services 
(except  aeronautical  mobile  service)  and 
designates  this  band  for  use  in  support 
of  public  safety.  This  allocation  and 
designation  will  provide  public  safety 
users  with  additional  spectrum  to 
support  new  broadband  applications 
such  as  high-speed  digital  technologies 
and  wireless  local  area  networks 
(WLANs)  for  incident  scene 
management.  The  spectrum  Mrill  also 
support  dispatch  operations  and 
vehicular/personal  communications. 
The  Commission  believes  this  decision 
aligns  with  new  national  priorities 
focusing  on  homeland  security,  and  will 
ensure  tiiat  agencies  involved  in  the 
protection  of  life  and  property  possess 
the  communications  resources  needed 
to  successfully  carry  out  their  mission. 
Furthermore,  we  seek  to  transition  to  an 
environment  in  which  the  public  safety 
community  enjoys  maximum  access  to 
emerging  broadband  technologies.  This 
action  effectuates  the  transfer  of  this 
spectnun  from  Federal  Government  to 
non-Federal  Government  use  pursuant 
to  statutory  requirements  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993.  We  also  continue  our  ongoing 
effort  to  streamline  our  Rules  and 
eliminate  redundancy  by  removing  part 
26  of  our  rules. 

A.  Allocation  of  the  4.9  GHz  Band 

2.  The  Commission  allocates  the  4.9 
GHz  band  to  non-Government  fixed  and 
mobile  services,  excluding  aeronautical 
mobile  service,  on  a  co-primary  basis. 
This  allocation  permits  flexibility  and  a 
wide  range  of  fixed  and  mobile  services. 
The  Commission  allows  licensees  to 
utilize  this  spectrum  for  any  service 
permitted  within  any  of  the  allocation 
categories  of  fixed  and  mobile,  to 
include  any  fixed,  land  mobile,  or 
maritime  mobile  service.  The 
Commission  excludes  aeronautical 
mobile  service  from  the  entire  4.9  GHz 
band  for  the  protection  of  radio 
astronomy  operations  in  the  4950-4990 


MHz  sub-band  and  the  4990-5000  MHz 
band.  The  Commission  deletes  the 
Government  fixed  and  mobile  service 
allocations  from  the  4.9  GHz  band.  The 
Commission  concludes  that  a  flexible 
allocation  would  be  in  the  public 
interest.  Such  flexibility  would  not 
deter  investment  in  communications 
and  services,  or  technology 
development;  and  would  not  cause 
harmful  interference  among  users. 

B.  Sharing  With  Passive  Operations 

3.  Regarding  radio  astronomy  use  of 
the  4.9  GHz  band,  the  Commission 
deletes  footnote  US257  from  the  Table 
of  Frequency  Allocations  and  merges  it 
into  a  revised  footnote  US311,  requiring 
that  every  practical  effort  be  made  to 
protect  radio  astronomy  observations  in 
the  4950-4990  MHz  band,  which 
operate  on  an  unprotected  basis  at 
certain  Radio  Astronomy  Observatories 
listed.  The  Commission  declines  the 
exclusion  of  non-aeronautical  mobile 
operation  and  the  imposition  of 
frequency  coordination  procedures  on 
fixed  or  non-aeronautical  mobile 
operation  within  the  radio  astronomy 
zones. 

C.  Removal  of  Part  26  of  the 
Commission's  Rules 

4.  Inasmuch  as  there  are  no  part  26 
licensees,  and  the  Commission  no 
longer  has  jiirisdiction  over  the 
frequencies  to  which  these  rules  are 
applicable,  the  Commissions  removes 
this  part  from  its  rules. 

D.  Designation  of  the  4.9  GHz  Band  for 
Use  in  Support  of  Public  Safsty 

5.  The  Commission  concludes  that  the 
4.9  GHz  band  should  be  designated  for 
use  in  support  of  public  safety 
providing  public  safety  utors  with 
access  to  state  of  the  art  technologies 
that  will  enhance  their  critical 
opmations  capabilities.  The  acts  of 
terrorism  committed  against  the  United 
States  on  September  11,  2001  reinforce 
the  critical  native  of  the  public  safety 
community's  responsibilities  to  our 
Nation's  safety  and  well  being, 
nevertheless,  then  numerous  public 
safety  entities  have  filed  in  this 
proceeding  supporting  public  safety  use 
of  the  4.9  GHz  band  to  implement  and 
utilize  the  technologies  described 
previously.  The  record  does  not  support 
the  Commission's  previous  tentative 
conclusion,  set  forth,  that  the 
designation  of  spectrum  in  the  700  MHz 
band  for  public  safety  use  obviates  a 
need  to  allocate  spectrum  in  the  4.9  GHz 
band  for  use  in  support  of  public  safety. 
Finally,  we  agree  with  Motorola  that  the 
Commission  is  not  statutorily  required 
to  use  competitive  bidding  to  license  the 


4.9  GHz  band  and  therefore  licensing 
this  band  for  public  safety  is  fully 
consistent  with  the  Communications 
Act. 

n.  Final  Regulatory  Flexibility 
Certification  (Second  Report  and 
Order) 

6.  The  Regulatory  Flexibility  Act 
(RFA)  requires  that  a  regiUatory 
flexibility  analysis  be  prepared  for 
notice  and  comment  rulemaking 
proceedings,  unless  the  agency  certifies 
that  "the  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 
The  RFA  generally  defines  "small 
entity"  as  having  the  same  meaning  as 
the  term  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

7.  This  Second  R60  allocates  the 
band  4940-4990  MHz  to  the  fixed  and 
mobile,  except  aeronautical  mobile, 
services  on  a  co-primary  basis,  to  be 
used  exclusively  by  public  safety.  This 
allocation  affects  public  safety  users  by 
providing  them  with  additional 
spectnmi  to  support  new  broadband 
applications  such  as  high-speed  digital 
technologies  and  wireless  local  area 
networks  for  incident  scene 
management,  dispatch  operations,  and 
vehicular/personal  communications, 
and  thus  enables  public  safety  providers 
to  more  effectively,  efficientiy  and 
safely  serve  their  communities.  In 
addition,  oin  action  may  affect 
indirectly  eqmpment  manufacturers  by 
ultimately  potentially  increasing  the 
demand  for  their  goods  and  services. 
Both  of  these  effects  are  positive 
benefits,  with  no  associated  additional 
compliance  burdens.  Also,  an  indirect 
affect  of  this  allocation  on  some  small 
entities  is  the  potential  enhancement  of 
their  protection  irom  crime  and  hazards, 
and  of  their  receipt  of  emergency 
services. 

8.  Therefore,  we  certify  that  the 
requirements  of  this  Second  R&O  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  Commission  will  send  a 
copy  of  the  Second  R60,  including  a 
copy  of  this  final  certification,  in  a 
report  to  Congress  pursuant  to  the 
Congressional  Review  Act,  see  U.S.C. 
801(a)(1)(A).  In  addition,  the  Second 
R60  and  this  certification  will  be  sent 
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to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration,  and 
will  be  published  in  the  Federal 
Register.  See  U.S.C.  605(b). 

m.  Ordering  Clauses 


9.  Pursuant  to  sections  4(i),  303(r), 
and  403  of  the  Conununications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
303(r),  403,  this  Report  and  Order  is 
hereby  adopted. 

10.  Part  2  of  the  Commission's  rules 
is  amended  as  specified  in  rule  changes 
and  such  rule  amendments  shall  be 

I  (ffective  May  9,  2002.     , 

11.  Pursuant  to  section  4(i)  of  the 
'  !Iommimications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  that  Part  26 
of  the  Commission's  rules,  47  CFR  part 
S6,  is  no  longer  in  the  public  interest. 


and  therefore  is  Removed,  effective  May 
9,  2002. 

ListofSubiects 

47  CFR  Part  2 

Communications  equipment.  Radio. 

47  CFR  Part  26 

Conununications  common  carrier. 
Radio. 

Federal  Communications  Commission. 
William  F.  Caton,  . 

Acting  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  2  as  follows: 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  302(a).  303.  and 
336.  unless  otherwise  noted. 

2.  Amend  §  2.106,  as  follows: 

a.  Revise  page  55. 

b.  In  the  list  of  United  States  (US) 
footnotes,  remove  footnote  US257  and 
revise  footnote  US311. 

c.  In  the  list  of  Federal  Government 
(G)  Footnotes,  revise  footnote  Gl22. 

The  revisions  read  as  follows: 

§  2.1 06    Table  of  Frequency  Allocations. 

*        *        *        *        « 
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United  States  (US)  Footnotes 


US311    Radio  astronomy 
observations  may  be  made  in  the  bands 
1350-1400  MHz  and  4950-4990  MHz 


on  an  unprotected  basis  at  the  following 
radio  astronomy  observatories: 


Allen  Telescope  Array.  Hat  Creek,  California Rectangle  between  latitudes  40°  oa  N  and  42°  OC  N  and  between  lon- 
gitudes 120°  15'  W  and  122°  15'  W. 

NASA  GoWstone  Deep  Space  Communications  Complex,  Goldstone,  80  kilometers  (50  mile)  radius  centered  on  latitude  35°  18* 

California.  N,  longitude  116°  54'  W. 

National  Astronomy  and  Ionosphere  Center,  Arecibo,  Puerto  Rk»  Rectangle  between  latitudes  17°  30"  N  and  19°  OC  N  and  between  ton- 

gitudes  65°  1 C  W  and  68°  00'  W. 

National  Radk)  Astronomy  Obsen/atory,  Socorro,  r^w  Mexteo  Rectangle  between  latitudes  32°  30'  N  and  35°  30'  N  and  between  ton- 

gitudes  106°  00'  W  and  109°  00'  W. 

National  Ftedk)  Astronomy  Observatory,  Green  Bank,  West  Virginia  ...  Rectangle  between  latitudes  37°  30'  N  and  39°  15'  N  and  between  lon- 
gitudes 78°  30' W  and  80°  30' W. 


National  Radto  Astronomy  Obseroatory,  Very 
Long  Baseline  Array  Stations 


80  kilometers  (50  mile)  radius  centered  on: 


Latitude  (Nortfi) 


Longitude  (West) 


Brewster,  WA 

Fort  Davis,  TX 

Hancock,  NH 

Kift  Peak,  AZ 

Los  Alamos,  NM  ... 

Mauna  Kea,  HI 

North  Liberty,  lA ... 
Owens  Valley,  CA 

Pie  Town,  NM  

Saint  Croix,  VI 


48° 
30° 
42° 

31° 


08' 
38' 
56' 
57' 


35°  4r 
19°  48' 
41°  46' 
37°  14' 
34°  18' 
17°  46' 


119°  41' 
103°  57' 
71°  59* 
111°  3r 
106°  15' 
155°2r 
91°  34' 
118°  17' 
108°  07' 
64°  35' 


Owens  Valley  Radio  Observatory,  Big  Pine,  California 


Two  contiguous  rectangles,  one  between  latitudes  36°  CKy  N  and  37° 
00'  N  and  between  longitudes  117°  40'  W  and  118°  30'  W  and  the 
second  between  latitudes  37°  00'  N  and  38°  00'  N  and  between  lon- 
gitudes 1 18°  00'  W  and  1 18°  50'  W. 


Every  practicable  effort  will  be  made  to 
avoid  the  assignment  of  frequencies  in 
the  bands  1350-1400  MHz  and  4950- 
4990  MHz  to  stations  in  the  fixed  and 
mobile  services  that  could  interfere  with 
radio  astronomy  observations  within  the 
geographic  areas  given  above.  In 
addition,  every  practicable  effort  will  be 
made  to  avoid  assignment  of  frequencies 
in  these  bands  to  stations  in  the 
aeronautical  mobile  service  which 
operate  outside  of  those  geographic 
areas,  but  which  may  cause  hannful 
interference  to  the  listed  observatories. 
Should  such  eissignments  result  in 
harmful  interference  to  these 
observatGlies,  the  situation  will  be 
remedied  to  the  extent  practicable. 
•        »        *        * 

ovemment  (G)  Footnotes 


G122     hi  the  bands  2390-2400  MHz, 
2402-2417  MHz,  and  4940-4990  MHz, 
Government  operations  may  be 
authorized  on  a  non-interference  basis 
to  authorized  non-Government 
operations,  but  shall  not  hinder  the 
implementation  of  any  non-Government 
jperations. 


PART  26— {Removed] 

3.  Under  the  authority  47  U.S.C.  154, 
amend  47  CFR  chapter  I  by  removing 
part  26. 

(FR  Doc.  02-8482  Filed  4-8-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  36 

[CC  Docket  No8. 78-72, 80-286;  DA  01- 
2427] 

MTS  and  WATS  Market  Structure  and 
Establishment  of  a  Joint  Board 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Final  rule. 

SUMMARY:  In  this  dociunent,  the  Office 
of  the  Managing  Director  (Managing 
Director)  grants  the  petition  of  US  West 
Communications,  Inc.  (U.S.  West)  and 
makes  technical  revisions  to  the 
Commission's  jimsdictional  separations 
rules.  Specifically,  the  Managing 
Director  amends  the  Commission's  rules 
to  correct  misspellings  and  to  remove 
certain  text  inadvertently  added  to  a 
rule  section  upon  original  publication  in 
the  Code  of  Federal  Regulations. 


DATES:  Effective  May  9,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Firth,  Attorney,  Common 
Carrier  Bureau,  Accoimting  Policy 
Division,  (202)  418-2694. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Managing  Director's 
Order  in  CC  Docket  Nos.  78-72  and  80- 
286,  adopted  on  October  17,  2001  and 
released  on  October  18,  2001.  The  full 
text  of  this  dociunent  is  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center.  Room  CY-A257, 445  Twelfth 
Street,  SW.,  Washington,  DC,  20554. 

1.  In  this  Order,  piusuant  to  authority 
delegated  to  the  Managing  Director  at 
§  0.231(b)  of  the  Commission's  rules,  we 
make  certain  technical  and  non- 
substantive corrections  to  the 
Commission's  part  36  jurisdictional 
separations  rules  to  reflect  a  printing 
error  brought  to  our  attention  by  US 
West  Communications,  Inc.  (U.S.  West) 
in  a  Petition  for  Technical  Corrections. 
In  its  Petition,  U.S.  West  notes  that  the 
Commission's  1989  Decision  and  Order 
in  Uiis  docket  [MTS  and  WATS  Market 
Structure,  Amendment  of  Part  36  of  the 
Commission's  Rules  and  Establishment 
of  a  Joint  Board,  Decision  and  Order,  CC 
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Docket  Nos.  78-72  and  80-286.  4  FCC 
Red.  5660),  54  FR  31032  (July  26.  1989). 
revised  the  description  of  Subcategory 
1.1  of  Category  1  Exchange  Line  Cable 
and  Wire  Facilities. 

2.  US  West  notes  that,  when  the 
revised  rule  as  stated  above  was 
published  in  the  Federal  Register  and 
adopted  into  the  Code  of  Federal 
Regulations  at  47  CFR  36.154(a).  the 
word  "carrying"  was  misspelled  as 
"earring"  and  certain  text  was 
inadvertently  added  to  the  section. 

3.  Pursuant  to  the  procedure  set  forth 
in  §  0.231(b)  of  the  Commission's  rules, 
the  Commission's  Common  Carrier 
Bureau  (Bureau)  has  reviewed  the  US 
West  petition.  As  the  Commission  has 
not  adopted  any  modification  to  the  rule 
that  originally  appeared  in  the  1989 
Decision  and  Order,  the  Bureau  agrees 
with  US  West  that  technical  correction 
of  47  CFR  36.154(a)  is  appropriate  and 
has  approved  this  correction.  We 
therefore  direct  that  the  current 
language  found  in  the  Code  of  Federal 
Regulations  at  47  CFR  36.154(a)  be 
amended  to  reflect  exactly  the  original 
language  in  the  1989  Decision  and 
Order.  Because  the  amendment  we  are 

.making  is  merely  a  technical  correction 
that  does  not  alter  the  substance  of  the 
rule,  we  find,  for  good  cause,  that  notice 
and  comment  imder  the  Administrative 
Procedure  Act  is  not  necessary. 

Ordering  Clause 

4.  Pursuant  to  sections  1-2, 4,  201- 
205. 215.  218.  220.  229,  254  and  410  of 
the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151, 152. 154,  201- 
205.  215.  218,^20,  229,  254.  and  410. 
the  Administrative  Procedure  Act,  5 
U.S.C.  533(b)(3)(B).  and  pursuant  to 
authority  delegated  to  the  Managing 
Director  at  section  0.231(b)  of  the 
Commission's  rules.  47  CFR  0.231(b). 
that  the  Petition  for  Technical 
Corrections  filed  by  US  West. 
Communications  Inc.  on  February  16, 
2000.  is  granted. 

5.  The  non-substantive  technical 
correction  to  the  Code  of  Federal 
Regulations,  specifically  at  47  CFR 
36.154(a).  as  outlined  in  the  Rule 
Changes,  is  adopted. 

List  of  CFR  Subjects  47  CFR  Part  36 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telephone,  Uniform 
System  of  Accoimts. 


Federal  Communications  Commission. 
Katherine  L.  Schroder, 

Division  Chief,  Telecommunications  Access 
Policy  Division.  Wireline  Competition  Bureau. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  part  36  of  title  47 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  36-JURISDICTlONAL 
SEPARATIONS  PROCEDURES; 
STANDARD  PROCEDURES  FOR 
SEPARATING 

TELECOMMUNICATIONS  PROPERTY 
COSTS,  REVENUES,  EXPENSES, 
TAXES  AND  RESERVES  FOR 
TELECOMMUNICATIONS  COMPANIES 

Subpart  B — ^Telecommunications 
Property 

1.  The  authority  citation  for  part  36 
continues  to  read: 

Authority:  47  U.S.C.  Sees.  151, 154  (i)  and 
(j),  205,  221  (c),  254,  403  and  410. 

2.  In  §  36.154(a),  Subcategory  1.1  is 
revised  to  read  as  follows: 

$36,154.    Exchange  Line  Cable  and  Wire 
Facilities  (C&WF)— Categocy  1— 
Apportioninent  Procedures. 

(a)  *  *  • 

Subcategory  1.1 — State  Private  Lines 
and  State  WATS  Lines.  This 
subcategory  shall  include  all  private 
lintfs  and  WATS  lines  carrying 
exclusively  state  traffic  as  well  as 
private  lines  and  WATS  lines  carrying 
both  state  and  interstate  traffic  if  the 
interstate  traffic  on  the  line  involved 
constitutes  ten  percent  or  less  of  the 
total  traffic  on  the  line. 
*        •        •        •        * 

(FR  Doc.  02-8498  Filed  4-8-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  No.  96-45.  98-171 ,  90-571 ,  92- 
237, 99-200, 95-116,  and  9a-170;  FCC  02- 
431 

Federal-State  Joint  Board  on  Universal 
Service 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule;  correction. 


existing  federal  imiversal  service 
contribution  system.  Inadvertently,  in 
the  heading  and  supplementary 
sections,  the  docket  numbers  were  listed 
incorrectly.  This  document  corrects  the 
docket  nimibers  listed  in  the  previous 
document. 

DATES:  Effective  April  12.  2002. 
FOR  FURTHER  INFORINATION  CONTACT:  Paul 
Gamett,  Attorney,  Common  Carrier 
Bureau.  Accounting  Policy  Division. 
(202)  418-7400. 

SUPPLEMENTARY  INFORMATION:  This 
summary  contains  corrections  to  the 
headings  section  and  the  supplementary 
section  of  the  Commission's  Report  and 
Order.  CC  Docket  Nos.  96-45.  98-171, 
90-571.  92-237.  99-200,  95-116. and 
98-170;  FCC  02-43,  67  FR  11254 
(March  13.  2002).  The  full  text  of  the 
Commission's  Report  and  Order  is 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  CY-A257,  445 
Twelfth  Street,  SW.,  Washington,  DC, 
20554. 

Correction 

In  rule  FR  Doc.  02-6028  published  on 
March  13,  2002  (67  FR  11254),  make  the 
following  corrections: 

1.  On  page  11254,  in  the  second 
column,  "[CC  Docket  Nos.  96-45.  98- 
77. 90-571,  92-237,  99-200,  and  95- 
116;  FCC  02-43]"  is  corrected  to  read 
"[CC  Docket  Nos.  96-45,  98-171,  90- 
571,  92-237,  99-200,  95-116,  and  98- 
170;  FCC  02-431". 

2.  On  page  11254.  in  the  second 
column  in  the  last  paragraph.  "CC 
Docket  Nos.  96-45,  98-171,  90-571,  92- 
237,  99-200.  and  95-"  is  corrected  to 
read  "CC  Docket  Nos.  96-45.  98-171. 
90-571.  92-237.  99-200.  95-116, ". 

3.  On  page  11254.  in  the  third  colxunn 
in  the  first  line.  "116.  FCC  02-43"  is 
corrected  to  read  "and  98-170;  FCC  02- 
43". 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  02-8481  Filed  4-8-02;  8:45  am] 
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SUMMARY:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  March  13.  2002,  a  document 
concerning  certain  modifications,  to  the 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[FCC  02-35.  MM  Docliet  No.  90-66,  RM- 
7139,  RM-7368,  RM-7369] 

FM  Broadcasting  Services;  Lincoln, 
Osage  Beach,  Steelville,  and  Warsaw, 
MO 

agency:  Federal  Communications 
Commission. 


v 


action:  Final  rule;  application  for 
review  denied. 

SUMMARY:  In  this  proceeding  involving 
mutually  exclusive  proposals  to  amend 
the  FM  Table  of  Allotments,  the 
Commission  affirmed  the  staffs 
dismissal  of  a  counterproposal  filed  by 
Twenty-One  Sound  Commimications  to 
upgrade  its  Station  KNSX(FM). 
Steelville,  Missouri,  from  Channel 
227C2  to  Channel  227C1  for  failure  to 
comply  with  the  verification 
requirements  of  Section  1.52  of  the 
Commission's  Rules.  The  Commission 
also  affirmed  the  grant  of  a  mutually 
exclusive  proposal  to  upgrade  Station 
KYLC(FM),  Osage  Beach,  Missouri,  from 
Channel  228 A  to  Channel  228C3.  See  62 
FR  25557  (May  9, 1997)  and  61  FR 
29311  (June  10. 1996).  See  also 
Supplemental  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Rhodes,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Memorandum  Opinion 
and  Order,  MM  Docket  90-66,  adopted 
February  8.  2002.  and  released  March 
25,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Information  Center  (room 
CY-A257),  445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  be  also 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International  Portals 
II.  445  12th  Street.  SW.,  Room  CY-B402, 
Washington,  DC,  20554. 

Section  1.52  of  the  Commission's 
Rules  requires  that  the  original  of  any 
document  filed  with  the  Commission  by 
a  party  not  represented  by  counsel  be 
signed  and  verified  by  the  party  and  his 
or  her  address  stated.  Since  Twenty-One 
Sound  had  foiled  to  include  an  affidavit 
verifying  that  the  statements  contained 
in  its  counterproposal  were  true  to  the 
best  of  its  knowledge,  the 
counterproposal  was  dismissed. 
Twenty-One  Sound  had  contended  that 
the  rule  was  unfairly  applied  to  its 
coxmterproposal  because  it  was  filed 
before  the  Commission  had  aimounced 
that  it  would  strictly  apply  the 
verification  rule  in  allotment 
proceedings.  The  Commission 
disagreed,  finding  that  in  situations 
where  the  Commission  waived  the 
verification  rule,  it  had  done  so  if  there 
would  not  be  prejudice  to  another 
mutually  exclusive  proposal  that  had 
complied  with  the  Commission's  Rules. 
Since  waiver  of  the  verification  ruile  in 
this  case  would  prejudice  a  party  that 
had  filed  a  proposal  compliant  with  the 
Commission's  technical  rules.  Twenty- 


One  Sound's  coimterproposal  was 
properly  dismissed. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
[FR  Doc.  02-8480  Filed  4-8-4)2;  8:45  am] 

BILLING  COOE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Docket  No.  98-120,  CS  Docket  No.  00- 
96;  CS  Docket  No.  00-2,  FCC  01-22] 

Carriage  of  Digital  Television 
Broadcast  Signals 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  makes  a 
number  of  minor  corrections  to  the 
Commission  rules  pertaining  to 
retransmission  consent  which  were 
published  in  the  Federal  Register  of 
Monday  March  26,  2001  (66  FR  16533) 
regarding  carriage  of  digital  television 
broadcast  signals. 
DATES:  Effective  April  9,  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kenneth  Levris,  Media  Bureau,  (202) 
418-2622. 

SUPPLEMENTARY  INFORMATION:  The  First 
Report  and  Order,  FCC  01-22.  adopted 
January  18.  2001;  released  January  23, 
2001,  approved  a  final  rule  for  carriage 
of  digitcil  television  broadcast  signals.  In 
this  docimient  we  make  non-substantive 
rules  changes  to  correct  errors  in  the 
publication  of  §76.64  of  the 
Commission's  rules. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  need  to  be  clarified. 

List  of  Sub|ect8  in  47  CFR  Part  76 

Retransmission  consent. 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Accordingly,  47  CFR  part  76  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

l.The  authority  citation  for  Part  76 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  151, 152, 153, 154, 
301.  302,  303,  303a.  307,  308,  309.  312.  315. 
317,  325.  336.  338,  339,  503,  521,  522,  531, 
532.  533,  534,  535,  536.  537,  543,  544,  544a. 
545,  548.  549.  552.  554,  556,  558,  560,  561, 
571.572.573. 

2.Revise  paragraphs  (j),  (k)  and  (1)  of 
§  76.64  to  read  as  follows: 

§76.64    Retransmission  consent 

***** 

(j)  Retransmission  consent  agreements 
between  a  broadcast  station  and  a 
multichannel  video  programming 
distributor  shall  be  in  writing  and  shall' 
specify  the  extent  of  the  consent  being 
granted,  whether  for  the  entire  signal  or 
any  portion  of  the  signal.  This  rule 
applies  for  either  the  analog  or  the 
digital  signal  of  a  television  station. 

(k)  A  cable  system  commencing  new 
operation  is  required  to  notify  all  local 
commercial  and  noncommercial 
broadcast  stations  of  its  intent  to 
commence  service.  The  cable  operator 
must  send  such  notification,  by  certified 
mail,  at  least  60  days  prior  to 
commencing  cable  service.  Commercial 
broadcast  stations  must  notify  the  cable 
system  within  30  days  of  the  receipt  of 
such  notice  of  their  election  for  either 
must-carry  or  retransmission  consent 
with  respect  to  such  new  cable  system. 
If  the  commercial  broadcast  station 
elects  must-carry,  it  must  also  indicate 
its  channel  position  in  its  election 
statement  to  the  cable  system.  Such 
election  shall  remain  valid  for  the 
remainder  of  any  three-year  election 
interval,  as  established  in  §  76.64(f)(2). 
Noncommercial  educational  broadcast 
stations  should  notify  the  cable  operator 
of  their  request  for  carriage  and  their 
channel  position.  The  new  cable  system 
must  notify  each  station  if  its  signal 
quality  does  not  meet  the  standards  for 
carriage  and  if  any  copyright  liability 
would  be  incurred  for  the  carriage  of 
such  signal.  Pursuant  to  §  76.57(e),  a 
commercial  broadcast  station  which 
fails  to  respond  to  such  a  notice  shall  be 
deemed  to  be  a  must-carry  station  for 
the  remainder  of  the  current  three-year 
election  period. 

(1)  Exclusive  retransmission  consent 
agreements  are  prohibited.  No  television 
broadcast  station  shall  make  or  negotiate 
any  agreement  with  one  multichannel 
video  programming  distributor  for 
carriage  to  the  exclusion  of  other 
multichannel  video  programming 
distributors.  This  paragraph  shall 
terminate  at  midnight  on  December  31, 
2005. 
•        *        *        »     •    • 

[FR  Doc.  02-8558  Filed  4-8-02:  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1823, 1836  and  1852 
RIN2700-AC33 

Safety  and  Health 

agency:  National  Aeronautics  and 

Space  Administration  (NASA). 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
NASA  FAR  Supplement  (NFS)  by 
revising  the  prescription  for  the  use  of 
NASA  Safety  and  Health  solicitation 
provisions  and  contract  clauses; 
removing  references  to  the  Service 
Contract  Act  (SCA)  and  Walsh-Healey 
Public  Contracts  Act  regulations;  adding 
references  to  the  Occupational  Safety 
and  Health  Act  (OSHA)  and  Department 
of  Transportation  (DOT)  regulations: 
and  clarifying  when  a  Safety  and  Health 
Plan  is  to  be  included  in  a  contract  or 
solicitation.  This  final  rule  also  requires 
the  use  of  NASA's  safety  and  health 
provisions  instead  of  the  FAR  Accident 
Prevention  clause,  and  allows  for  oral 
notification,  with  written  confirmation 
to  the  contractor,  of  Safety  and  Health 
noncompliance  that  may  pose  a  serious 
or  imminent  danger  to  safety  and  health. 
EFFECTIVE  DATE:  April  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Cullen,  (202)  358-1784. 
jculleii@hq.nasa.gov. 

SUPPt^MENTARY  INFORMATION: 

A.  Background 

A  proposed  rule  was  published  in  the 
Federal  Register  on  December  13.  2001 
(66  FR  64391-«4392).  One  comment 
was  received  from  industry.  The 
comment  was  supportive  of  the  rule  and 
did  not  recommended  any  changes.  This 
final  rule  adopts  the  proposed  rule 
without  change.  NASA  has  required  the 
inclusion  of  a  NASA  Safety  and  Health 
clause  and  submission  of  a  contractor 
Safety  and  Health  Plan  for  contracts  that 
are  greater  than  $1  million,  involve 
construction,  or  have  hazardous 
deliverable  end  items  or  operations. 
Exclusion  of  the  clause  has  been 
allowed  when  the  Contracting  Officer 
determined  that  Walsh-Healey  or 
Service  Contract  Act  (if  applicable) 
regulations  constituted  adequate  safety 
and  health  protection.  This  final  rule 
removes  the  dollar  threshold  from  the 
Safety  and  Health  clause  prescription 
since  safety  and  health  requirements 
should  be  determined  by  the  risks  rather 
than  cost  of  the  contract  requirements. 
Also,  to  assure  that  contractors  are  held 
to  the  same  standards  for  mishap 
prevention  as  the  Government,  the 


revised  guidance  requires  use  of  a  Safety 
and  Health  clause  and  submission  of  a 
Safety  and  Health  Plan  when 
performance  is  on  a  Government  facility 
or  when  assessed  risk  warrants 
inclusion.  This  final  rule  also  revises 
the  conditions  that  must  be  met  for 
excluding  the  clause  from  contracts, 
reflecting  the  greater  Government  and 
industry  use  of  Occupational  Safety  and 
Health  Administration  (OSHA)  and 
Department  of  Transportation  (DOT), 
rather  than  Walsh-Healey  or  Service 
Contract  Act  safety  and  heath 
regulations,  and  includes  new  NFS 
guidance  on  use  of  the  NASA  Safety  and 
Health  clause  instead  of  the  FAR 
Accident  Prevention  clause. 
Furthermore,  this  final  rule  makes  the 
requirements  for  the  use  of  the  NASA 
Safety  and  Health  clause  for 
subcontracts  consistent  with  prime 
contract  requirements. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  USC  601. 
et  seq.)  because  these  changes  clarify 
existing  policy  and  reflect  appropriate 
safety  and  health  regulations. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  any  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
41  U.S.C.  3501,  etseq. 

List  of  Subjects  in  48  CFR  Parts  1823, 
1836  and  1852 


Government  procurement. 

Tom  Luedtke, 

Assistant  Administrator  for  Procurement. 

Accordingly,  48  CFR  parts  1823. 1836 
and  1852  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  1823, 1836  and  1852  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1823-€NVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

2.  Amend  section  1823.7001  in  the 
second  sentence  of  paragraph  (c)  by 
removing  "clause"  and  adding 
"provision"  in  its  place;  and  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 


1823.7001    NASA  solicitation  provisions 
and  contract  dsuses. 

(a)  The  clause  at  1852.223-70.  Safety 
and  Health,  shall  be  included  in  all 
solicitations  and  contracts  when  one  or 
more  of  the  following  conditions  exist: 

(1)  The  work  will  be  conducted 
completely  or  partly  on  premises  owned 
or  controlled  by  the  Government. 

(2)  The  work  includes  construction, 
alteration,  or  repair  of  facilities  in 
excess  of  the  simplified  acquisition 
threshold. 

(3)  The  work,  regardless  of  place  of 
performance,  involves  hazards  that 
could  endanger  the  public,  astronauts 
and  pilots,  the  NASA  workforce 
(including  contractor  employees 
working  on  NASA  contracts),  or  high 
value  equipment  or  property,  and  the 
hazards  are  not  adequately  addressed  by 
Occupational  Safety  and  Health 
Admhiistration  (OSHA)  or  Department 
of  Transportation  (DOT)  regulations  (if 
applicable). 

(4)  When  the  assessed  risk  and 
consequences  of  a  failure  to  properly 
manage  and  control  the  hazard(6) 
warrants  use  of  the  clause. 

(b)  The  clause  prescribed  in  paragraph 
(a)  of  this  section  may  be  excluded, 
regardless  of  place  of  performance, 
when  the  contracting  officer,  with  the 
approval  of  the  installation  official(s) 
responsible  for  matters  of  safety  and 
occupational  health,  determines  that  the 
appUcation  of  OSHA  and  DOT 
regulations  constitutes  adequate  safety 
and  occupational  health  protection. 


PART  1836-CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

3.  Add  section  1836.513  to  read  as 
follows: 

1836.513    Accident  prevention. 

The  contracting  officer  must  insert  the 
clause  at  1852.223-70,  Safety  and 
Health,  in  lieu  of  FAR  clause  52.236-13, 
Accident  Prevention,  and  its  Alternate  I. 

PART  1852-SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Amend  the  clause  at  section 
1852.223-70  by  revising  the  date  of  the 
clause;  revising  paragraphs  (f)(1)  and  (g); 
redesignating  paragraphs  (h)  and  (i)  as 
(i)  and  (jX  respectively,  and  adding  a 
new  paragraph  (h)  to  read  as  follows: 

1852.223-70    Safety  and  Healtti. 


Safety  and  Health  (April  2002) 
•         *         •         •         * 

(f)(1)  The  Contracting  Officer  may  notify 
the  Contractor  in  writing  of  any 
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noncompliance  with  this  clause  and  specify 
corrective  actions  to  be  taken.  When  the 
Contracting  Officer  becomes  aware  of 
noncompliance  that  may  pose  a  serious  or 
imminent  danger  to  safety  and  health  of  the 
public,  astronauts  and  pilots,  the  NASA 
workforce  (including  contractor  employees 
working  on  NASA  contracts),  or  high  value 
mission  critical  equipment  or  projjerty,  the 
Contracting  Officer  shall  notify  the 
Contractor  orally,  with  written  confirmation. 
The  Contractor  shall  promptly  take  and 
report  any  necessary  corrective  action. 

1*         •         *         • 
(g)  The  Contractor  (or  subcontractor  or 
supplier)  shall  insert  the  substance  of  this 
clause,  including  this  paragraph  (g)  and  any 
applicable  Schedule  provisions  and  clauses, 
with  appropriate  changes  of  designations  of 
the  parties,  in  all  solicitations  and 
sulx:ontracts  of  every  tier,  when  one  or  more 
of  the  following  conditions  exist: 

(1)  The  work  will  be  conducted  completely 
or  partly  on  premises  owned  or  controlled  by 
the  Government 

(2)  The  work  includes  construction, 
alteration,  or  repair  of  focilities  in  excess  of 
the  simplified  acquisition  threshold. 

(3)  The  woik,  regardless  of  place  of 
performance,  involves  hazards  that  could 
endanger  the  public,  astronauts  and  pilots, 
the  NASA  workforce  (including  Contractor 
employees  working  on  NASA  contracts),  or 
high  value  equipment  or  property,  and  the 
hazards  are  not  adequately  addressed  by 
Occupational  Safety  and  Health 
Administration  (OSHA)  or  Department  of 
Transportation  (DOT)  regulations  (if 
applicable). 

(4)  When  the  Contractor  (or  subcontractor 
or  supplier)  determines  that  the  assessed  risk 
and  consequences  of  a  failure  to  properly 
manage  and  control  the  hazard(s)  warrants 

re  of  the  clause, 
(h)  The  Contractor  (or  subcontractor  or 
pplier)  may  exclude  the  provisions  of 
paragraph  (g)  from  its  solicitation(s)  and 
subcontract(s)  of  every  tier  when  it 
determines  that  the  clause  is  not  necessary 
because  the  application  of  the  OSHA  and 
DOT  (if  applicable)  regulations  constitute 
adequate  safety  and  occupational  health 
protection.  When  a  determination  is  made  to 
exclude  the  provisions  of  paragraph  (g)  from 


a  solicitation  and  subcontract,  the  Contractor 
must  notify  and  provide  the  basis  for  the 
determination  to  the  Contracting  Officer.  In 
subcontracts  of  every  tier  above  the  micro- 
purchase  threshold  for  which  paragraph  (g) 
does  not  apply,  the  Contractor  (or 
subcontractor  or  supplier)  shall  insert  the 
substance  of  paragraphs  (a),  (b),  (c),  and  (f) 
of  this  clause). 
***** 

5.  Amend  the  clause  at  section 
1852.223-72  by  revising  the  date  of  the 
clause,  and  revising  paragraph  (d)  to 
read  as  follows: 

1852.223-72    Safety  and  Heaith  (Short 
Form). 

***** 

Safety  and  Health  (Short  Form)  (April  2002) 

***** 

(d)  The  Contracting  Officer  may  notify  the 
Contractor  in  writing  of  any  noncompliance 
with  this  clause  and  specify  corrective 
actions  to  be  taken.  In  situations  where  the 
Contracting  Officer  becomes  aware  of 
noncompliance  that  may  pose  a  serious  or 
imminent  danger  to  safety  and  health  of  the 
public,  astronauts  and  pilots,  the  NASA 
workforce  (including  Contractor  employees 
workii^  on  NASA  contracts),  or  high  value 
mission  critical  equipment  or  property,  the 
Contracting  Officer  shall  notify  the 
Contractor  orally,  with  written  confirmation. 
The  Contractor  shall  promptly  take  and 
report  any  necessary  corrective  action.  The 
Government  may  pursue  appropriate 
remedies  in  the  event  the  Contractor  fails  to 
promptly  take  the  necessary  corrective 
action. 

*  •         *         *         » 

6.  Revise  the  provision  at  section 
1852.223-73  and  the  introductory  text 
of  Alternate  I  to  the  provision  to  read  as 
follows: 

1852.223-73    Safety  and  Healtti  Plan. 

•  *        *        *        * 

Safety  and  Healdi  Plan  (April  2002) 

(a)  The  offeror  shall  submit  a  detailed 
safety  and  occupational  health  plan  as  part 
of  ite  proposal  (see  NPG  8715.3,  NASA  Safety 


Manual,  Appendices).  The  plan  shall  include 
a  detailed  discussion  of  the  policies, 
procedures,  and  techniques  that  will  be  used 
to  enstu«  the  safety  and  occupational  health 
of  Contractor  employees  and  to  ensure  the 
safety  of  all  working  conditions  throughout 
the  performance  of  the  contract. 

(b)  When  applicable,  the  plan  shall  address 
the  policies,  procedures,  and  techniques  that 
will  be  used  to  ensure  the  safety  and 
occupational  health  of  the  public,  astronauts 
and  pilots,  the  NASA  workforce  (including 
Contractor  employees  working  on  NASA 
contracts),  and  high-value  equipment  and 
property. 

(c)  The  plan  shall  similarly  address 
subcontractor  employee  safety  and 
occupational  health  for  those  proposed 
subcontracts  that  contain  one  or  more  of  the 
following  conditions: 

(1)  The  work  will  be  conducted  completely 
or  partly  on  premises  owned  or  controlled  by 
the  government. 

(2)  The  work  includes  construction, 
alteration,  or  repair  of  facilities  in  excess  of 
the  simplified  acquisition  threshold. 

(3)  The  woric,  regardless  of  place  of 
performance,  involves  hazards  that  could 
endangn  the  public,  astronauts  and  pilots, 
the  NASA  workforce  (including  Contractor 
employees  working  on  NASA  contracts),  or 
high  value  equipment  or  property,  and  the 
hazards  are  not  adequately  addrrased  by 
Occupational  Safety  and  Health 
Administration  (OSHA)  or  Departmrat  of 
Transportation  (DOT)  r^ulations  (if 
applicable). 

(4)  When  the  assessed  risk  and 
consequences  of  a  failure  to  properly  manage 
and  control  the  hazards  warrants  use  of  the 
clause. 

(d)  This  plan,  as  approved  by  the 
Contracting  Officer,  will  be  included  in  any 
resulting  contract. 

(End  of  provision) 

Alternate  I  (April  2002)    . 

As  prescribed  in  1823.7001(c).  delete  the 
first  sentence  in  paragraph  (a)  of  the  basic 
provision  and  substitute  the  following: 

***** 

(FR  Doc.  02-8548  Filed  4-8-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  S«rvic« 

7  CFR  Part  1219 
[Dodwt  Na  FV-01-705  RO] 

Haas  Avocado  Promotion,  Rasaarch. 
and  mformation  Ordar;  Ratarandum 
Ordar 

A6EI4CY:  Agriciiltural  Marketing  Service, 

Agriciilture. 

action:  Referendum  order. 

SUMMARY:  This  document  directs  that  a 
referendmn  be  conducted  among 
eligible  producers  and  importers  of  Hass 
avocados  to  determine  whether  they 
fovor  implementation  of  the  Hass 
Avocado  Promotion,  Research,  and 
Information  Order  (Order). 
DATES:  The  registration  period  will  be 
from  May  13  through  May  31.  2002.  The 
referendum  will  be  conducted  from  June 
24  to  July  12.  2002.  To  vote  in  this 
referendum,  current  producers  and 
importers  must  have  prochiced  or 
imported  Hass  avocados  during  the 
period  from  January  1,  2000,  through 
December  31,  2001  (two  years). 
ADDRESSES:  Copies  of  the  Order  may  be 
obtained  from:  Referendiun  Agent, 
Research  and  Promotion  Branch  (RP). 
Fruit  and  Vegetable  Programs  (FV), 
AMS.  USDA.  Stop  0244,  Room  2535-S, 
1400  Independence  Avenue,  SW., 
Washington.  DC  20250-0244. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Morin.  RP.  FV.  AMS.  USDA.  Stop 
0244,  Room  2535-S,  1400  Independence 
Avenue.  SW..  Washington.  DC  20250- 
0244,  telephone  888-720-9917  (toll 
free),  fax  202-205-2800,  e-mail 
julie.morin&usda.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Hass  Avocado  Promotion, 
Research,  and  Information  Act  (Act)  [7 
U.S.C.  7801-78131.  it  is  hereby  directed 
that  a  referendtim  be  conducted  to 
ascertain  whether  implementation  of  the 
Order  is  favored  by  Hass  avocado 
producers  and  importers.  The  Order  is 
authorized  imder  the  Act. 


The  representative  period  for 
establishing  voter  eligibility  for  the 
referendum  shall  be  the  period  from 
January  1.  2000.  through  December  31, 
2001  (two  years).  Persons  who  are 
producers  or  importers  of  Hass  avocados 
at  the  time  of  the  referendum  and 
during  the  representative  period  are 
eligible  to  vote.  Producers  and  importers 
must  register  with  the  U.S.  Department 
of  Agriculture  (Department)  in  order  to 
receive  a  ballot  to  vote  in  the 
referendum.  Registration  will  be 
conducted  by  mail  and  by  fax.  The 
referendum  shall  be  conducted  by  mail 
ballot  and  by  fax  from  June  24  through 
July  12,  2002.  Ballots  must  be  received 
by  the  referendiun  agent  no  later  than 
July  12,  2002,  to  be  counted. 

Section  1206(a)  of  the  Act  requires  the 
Department  to  conduct  a  referendum 
prior  to  the  Order's  effective  date  and 
that  the  Order  shall  become  effective 
only  if  it  is  determined  that  the  Order 
has  been  approved  by  a  simple  majority 
of  all  votes  cast  in  a  referendimi. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  referendum  ballot  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
assigned  OMB  No.  0581-0197.  It  is 
estimated  that  there  are  approximately 
6,000  producers  and  200  importers  who 
will  be  eligible  to  vote  in  the 
referendum.  It  will  take  an  average  of  15 
minutes  for  each  producer  and  importer 
to  read  the  registration  instructions  and 
register  for  the  referendum.  It  will  take 
an  average  of  15  minutes  for  each 
registered  producer  and  importer  to  read 
the  voting  instructions  and  complete  the 
referendimi  ballot. 

RefiBnndiun  Order 

Julie  A.  Morin.  Margaret  B.  frby.  and 
Martha  B.  Ransom.  RP.  FV.  AMS. 
USDA.  Stop  0244.  Room  2535-S.  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0244.  are 
designated  as  the  referendum  agents  to 
conduct  this  referendum.  The 
'  referendum  procedures  (7  CFR  1219.100 
through  1219.109],  which  were  issued 
pursuant  to  the  Act.  shall  be  used  to 
conduct  the  referendum. 

The  referendum  agents  will  mail 
registration  instructions  to  all  known 
Hass  avocado  producers  and  importers 
in  advance  of  the  referendum.  Any 
producer  or  importer  who  does  not 
receive  registration  instructions  should 
contact  the  referendum  agents  no  later 


than  one  week  before  the  end  of  the 
registration  period.  Prior  to  the  first  day 
of  the  voting  period,  the  referendimi 
agents  will  mail  the  ballots  to  be  cast  in 
the  referendum  and  voting  instructions 
to  all  registered  voters.  Persons  who  are 
producers  or  importers  at  the  time  of  the 
referendum  and  during  the 
representative  period  are  eligible  to 
vote.  Any  eligible  producer  or  importer 
who  does  not  receive  a  ballot  should 
contact  the  referendum  agents  no  later 
than  one  week  before  the  end  of  the 
voting  period.  Ballots  must  be  received 
by  the  referendum  agents  on  or  before 
July  12,  2002,  to  be  counted. 

List  of  Snl^ects  in  7  CFR  Part  1219 

Advertising,  Agricultural  research, 
Hass  avocados.  Imports,  Reporting  and 
recordkeeping  requirements. 

Authority:  7  U.S.C.  7801-7813. 

Dated:  April  3,  2002. 
A,I.  Yatee, 

Administrator,  Agricultural  Marketing 
Service. 
[PR  Doc.  02-8547  Filed  4-8-02;  8:45  am] 

BHJJNG  COM  341(Mia-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utiiltiaa  Sarvica 
7  CFR  Part  1710 

RIN  0572-AB80 

Uaaful  LHa  of  Facility  Datarmlnation 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Rural  Utilities  Service 
(RUS)  proposes  to  eliminate  the 
requirement  to  use  depreciation  rates  as 
found  in  Bulletin  183-1,  for 
determining  the  useful  life  of  a  facility. 
If  the  proposed  useful  life  of  a  facility 
is  deemed  inappropriate  by  RUS,  other 
means  to  estalilish  an  appropriate  term 
for  the  loan  will  apply.  Current  reliance 
on  the  fixed  range  of  depreciation  rates 
found  in  Bulletin  183-1.  to  be  used 
across  the  country,  has  been  determined 
to  not  be  as  appropriate  as  looking  at 
proposals  on  a  case-by-case  basis.  This 
proposed  rule  is  made  as  part  of  the 
RUS  efforts  to  continually  look  for  ways 
to  streamline  lending  requirements  and 
make  regulations  useful  and  direct 
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dates:  Written  comments  must  be 
received  by  RUS  or  carry  a  postmark  or 
equivalent  no  later  than  May  9.  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  F.  Lamont  Heppe.  Jr., 
Director.  Program  Development  and 
Regulatory  Analysis,  Rural  Utilities 
Service.  U.S.  Department  of  Agriculture. 
STOP  1522. 1400  Independence  Ave., 
SW.,  Washington,  DC  20250-1522.  RUS 
requests  a  signed  original  and  three 
copies  of  all  comments  (7  CFR  1700.4). 
Comments  will  be  available  for  public 
inspection  during  regular  business 
hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  R.  Sarver,  Management  Analyst, 
Rural  Utilities  Service,  Electric  Program, 
Room  4024  South  Building,  Stop  1560, 
1400  Independence  Ave..  SW., 
Washington,  DC  20250-1560, 
Telephone:  202-690-2992,  FAX:  202- 
690-0717,  E-mail: 
psarver@rus.  usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Executive  Order  12372 

I  This  nde  is  excluded  from  the  scope 
of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  See  the  final  rule  related 
notice  titled  "Department  Programs  and 
Activities  Excluded  frtim  Executive 
Order  12372"  (50  FR  47034)  advising 
that  RUS  loans  and  loan  guarantees 
were  not  covered  by  Executive  Order 
12372. 

Executive  Order  12988 

This  proposed  rule  has  Ijeen  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  RUS  has  determined 
that  this  proposed  rule  meets  the 
applicable  standards  provided  in 
section  3  of  the  Executive  Order.  In 
addition,  all  state  and  local  laws  and 
regulations  that  are  ia  conflict  with  this 
rule  will  be  preempted;  no  retroactive 
effect  will  be  given  to  this  rule,  and,  in 
accordance  with  section  212(e)  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
6912  (e)),  administrative  appeals 
procedures,  if  any  are  required,  must  be 
exhausted  before  an  action  against  the 
Department  or  its  agencies  may  be 
initiated. 


Regulatory  Flexibility  Act  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Administrator  of  RUS  has  determined 
that  this  rule  will  not  have  significant 
impact  on  a  substantial  number  of  small 
entities.  The  RUS  electric  loan  program 
provides  loans  and  loan  guarantees  to 
borrowers  at  interest  rates  and  terms 
that  are  more  favorable  than  those 
generally  available  from  the  private 
sector.  Small  entities  are  not  subjected 
to  any  requirements,  which  are  not 
applied  equally  to  large  entities.  RUS 
borrowers,  as  a  result  of  obtaining 
federal  financing,  receive  economic 
benefits  that  exceed  any  direct  cost 
associated  with  RUS  regulations  and 
requirements. 

Information  Collection  and 
Recordkeeping  Requirements 

This  rule  contains  no  additional 
information  collection  or  recordkeeping 
requirements  under  OMB  control 
number  0572-0032  that  would  require 
approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

Unfunded  Mandates 

This  proposed  rule  contains  no' 
Federal  mandates  (under  the  regulatory 
provision  of  title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus,  this  proposed  rule 
is  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  Unfunded 
Mandates  Reform  Act. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 
under  No.  10.850,  Rural  Electrification 
Loans  and  Loan  Guarantees.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  number  (202)  512-1800. 

Background 

RUS  is  authorized  to  make  loans  and 
loan  guarantees  with  a  final  maturity  of 
up  to  35  years-  When  determining  the 


useful  life  of  a  facility  to  be  financed, 
current  regulations  require  that  the 
useful  life  determination  be  consistent 
with  the  borrower's  proposed 
depreciation  rates  for  facilities.  If  the 
depreciation  rates  are  deemed 
inappropriate  by  RUS,  then  the 
depreciation  rates  listed  in  RUS  Bulletin 
183-1  will  apply.  RUS  Bulletin  183-1, 
last  updated  in  1977,  provides  the 
borrower  depreciation  rates  by  asset 
class,  which  is  meant  to  be  used  by  all 
borrowers  across  the  country.  The 
standard  depreciation  rates  that  are 
published  in  Bulletin  183-1  are 
presented  as  a  range  of  rates  to  allow  for 
the  recognition  of  locational  and 
situational  differences. 

Depreciation  is  the  allocation  of  asset 
costs  over  the  period  that  the  asset 
provides  a  benefit.  The  system  of 
allocation  should  correctly  match  cost 
with  related  revenue,  while  recognizing 
the  declining  service  value  of  the  asset. 
Both  use  and  usefulness  of  the  asset 
infliience  the  rate  of  depreciation. 
Appropriate  determination  of 
depreciation  for  a  particular  asset 
should  consider  the  past  experience 
with  similar  assets,  the  asset's  present 
condition  and  the  factory's  maintenance 
policy.  Other  considerations  include 
technological  and  industry  trends,  and 
local  environmental  conditions. 

In  the  electric  utility  industry 
depreciation  is  designed  to  allocate  the 
costs  of  electric  plant,  including  net 
salvage  (cost  of  removal  less  salvage), 
over  the  estimated  useful  life  of  the 
plant.  The  depreciation  rates,  theref(He. 
.  include  components  for  estimated  cost 
of  removal  and  net  salvage.  In  recent 
years  net  salvage  has,  in  many  cases, 
become  a  significant  factor  in 
depreciation  rates.  As  a  result,  without 
knowing  the  net  salvage  components  the 
depreciation  rates  cannot  readily  be 
converted  to  determine  the  estiiaated 
useful  life  of  electric  plant. 

Because  of  the  growing  difficulty  in 
determining  the  net  salvage  value  and 
the  resulting  difficulty  in  accurately 
determining  useful  life,  RUS  is 
proposing  to  eliminate  the  requirement 
for  a  useful  life  determination  based 
upon  the  depreciation  rates  as  found  in 
Bulletin  183-1.  If  the  useful  life  being 
proposed  by  the  borrower  is  not 
satisfoctory  to  RUS,  the  depreciation 
rates  listed  in  RUS  Bulletin  183-1  will 
no  longer  be  used  in  lieu  there  of. 
Instead,  RUS  proposes  using  an 
independent  evaluation,  the 
manufacturer's  estimated  useful-life  or 
RUS  experience  with  like-property  as 
alternatives  to  an  unsatisfactory 
proposal  made  by  the  borrower.  RUS 
views  this  new  back-stop  approach  to  • 
reviewing  and  approving  the 
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determination  of  the  useful  life  of  a 
facility  as  a  more  appropriate  method. 
The  increased  difficulties  in 
establishing  net  salvage  values  and 
recent  experience  in  using  the  fixed 
range  of  depreciation  rates  as  foimd  in 
Bulletin  183-1.  dictates  a  more  flexible 
approach. 

The  RUS  is  proposing  this  change  to 
regulations  as  part  of  its  ongoing  effort 
to  minimize  administrative  burden, 
streamline  the  loan  process,  and  update 
regulations  to  reflect  current 
requirements.  This  proposed  change  in 
regulations  will  provide  greater  latitude 
in  establishing  the  useful  life  of  a 
facility  being  financed  but  at  the  same 
time  maintain  RUS  approval  for  making 
the  determination. 

List  of  Subjects  in  7  CFK  Part  1710 

Electric  power.  Electric  utilities.  Loan 
programs— energy.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XVII  of  title  7  of  the 
Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows: 

PART  1710-<5ENeRAL  AND  PRE- 
LOAN  POLICIES  AND  PflOCEOURES 
COMMON  TO  INSURED  AND 
GUARANTEED  ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1710 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.,  1921  et 
seq.,  6941  et  seq. 

Subpart  C— Loan  Purpoaaa  and  Baaic 
PoUciaa 

2.  Amend  §  1710.115  by  revising 
paragraph  (b)  to  read  as  follows: 

|17iai15    Final  maturity. 

•        *        •        •  •     • 

(b)  Loans  made  or  guaranteed  by  RUS 
for  facilities  owned  by  the  borrower 
generally  must  be  repaid  with  interest 
within  a  period,  up  to  35  years,  that 
approximates  the  expected  useful  life  of 
the  facilities  financed.  The  expected 
useful  life  shall  be  based  on  the 
weighted  average  of  the  useful  lives  that 
the  borrower  proposes  for  the  facilities 
financed  by  the  loan,  provided  that  the 
proposed  useful  lives  are  deemed 
appropriate  by  RUS.  RUS  Form  740c. 
Cost  Estimates  and  Loan  Budget  for 
Electric  Borrowers,  submitted  as  part  of 
the  loan  application  must  include,  as  a 
note,  either  a  statement  certifying  that  at 
least  90  penient  of  the  loan  funds  are  for 
facilities  that  have  a  useful  life  of  33 
years  or  longer,  or  a  schedule  showing 
the  costs  and  useful  life  of  those 
facilities  with  a  useful  life  of  less  than 
33  years.  If  the  useful  life  determination 


proposed  by  the  borrower  is  not  deemed 
appropriate  by  RUS.  RUS  vrill  base 
expected  useful  life  on  an  independent 
evaluation,  the  manufactiuer's 
estimated  useful-life  or  RUS  experience 
with  like-property,  as  applicable.  Final 
maturities  for  loans  for  the 
implementation  of  programs  for  demand 
side  management  and  energy  resource 
conservation  and  on  and  off  grid 
renewable  energy  sources  not  owned  by 
the  borrower  will  be  determined  by 
RUS.  Due  to  the  uncertainty  of 
predictions  over  an  extended  period  of 
time,  RUS  may  add  up  to  2  years  to  the 
composite  average  useful  life  of  the 
facilities  in  order  to  determine  final 
maturity. 
*        •        •        •        • 

Dated:  March  27,  2002. 
Blaine  D.  Stockton, 

Acting  Administrator,  Hural  Utilities  Service. 
(FR  Doc.  02-«484  Filed  4-«-02;  8:45  am] 
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SMALL  BUSINESS  ADMMflSTRATlON 

13  CFR  Part  121 

Rm3245-AE78 

SmaH  Buainaaa  Stza  Standania; 
Taating  Laboraloriaa 

AGENCY:  Small  Business  Administration 

(SBA). 

ACnow;  Proposed  rule. 

summary:  The  Small  Business 
Administration  (SBA)  is  proposing  to 
increase  the  size  standard  for  the 
Testing  Laboratories  industry  (North 
American  Industry  Classification 
System  (NAICS)  code  541380)  to  $10 
million  in  average  annual  receipts.  The 
current  size  standard  for  this  industry  is 
$6  million  in  average  annual  receipts. 
The  proposed  revision  is  being  made  to 
better  define  the  size  of  businesses  in 
this  industry  that  SBA  believes  should 
be  eligible  for  Federal  small  business 
assistance  programs. 
DATES:  Comments  must  be  submitted  on 
or  before  June  10.  2002. 
ADDRESSES:  Send  comments  to  Gary  M. 
Jackson.  Assistant  Administrator  for 
Size  Standards.  409  3rd  Street.  SW.  Mail 
Code  6530,  Washington.  DC  20416;  or 
via  email  to  SIZESTANDARDS«sba.gov. 
Upon  request,  SBA  will  make  all  public 
comments  available. 
FOR  RIRTHER  INFORMATION  CONTACT: 
Robert  N.  Ray.  Office  of  Size  Standards. 
(202) 205-6618. 

SUPPI.EMCNTARY  INFORMATION:  The  Small 
Business  Administration  (SBA)  has 
received  requests  firom  Testing 


Laboratories  to  review  its  $6  million 
size  standard.  These  firms  believe  that 
a  size  standard  increase  is  warranted  in 
light  of  the  high  level  capacities  and 
skills  that  Federal  agencies  have 
recently  required  among  their  vendors 
that  specialize  in  enviromnental  and 
radiochemical  testing.  They  believe  that 
the  minimum  government  requirements 
may  have  raised  the  costs  of  doing 
business  in  this  industry  to  the  point 
that  the  pool  of  eligible  small  businesses 
in  this  activity  has  seriously  declined.  If 
this  trend  continues,  it  is  argued. 
Federal  agencies  could  be  hampered  in 
using  government  preference  programs 
for  small  business.  Below  is  a 
discussion  of  SBA's  size  standards 
methodology  and  the  analysis  leading  to 
the  proposal  to  increase  the  Testing 
Laboratories  size  standard  to  $10 
million. 

(Effective  February  22,  2002,  the 
Testing  Laboratories  size  standard 
increased  from  $5  million  to  $6  million 
as  part  of  an  inflation  adjustment  to 
SBA's  monetary  size  standards  (see  67 
FR  3041,  dated  January  23.  2002.  This 
nde  proposes  a  further  increase  to  the 
size  standard  based  on  an  analysis  of  the 
characteristics  of  businesses  in  the 
Testing  Laboratories  industry.) 
Size  Standcurds  Methodology: 
Congress  has  granted  SBA  discretion  to 
establish  detailed  size  standards.  SBA's 
Standard  Operating  Procedure  (SOP)  90 
01  3,  "Size  Determination  Program." 
available  on  SBA's  web  site  at  http:/ 
www.sba.gov/library/soproom.html,  sets 
out  four  categories  for  establishing  and 
evaluating  size  standards:  (1)  The 
structure  of  the  industry  and  its  various 
economic  characteristics.  (2)  SBA 
program  objectives  and  the  impact  of 
different  size  standards  on  these 
programs,  (3)  whether  a  size  standard 
successfully  excludes  those  businesses 
which  are  dominant  in  the  industry,  and 
(4)  other  factors  if  applicable.  Other 
factors,  including  the  impact  on  other 
agencies'  programs,  may  come  to  the 
attention  of  SBA  during  the  public 
comment  period  or  from  SBA's  own 
research  on  the  industry.  No  formula  or 
weighting  has  been  adopted  so  that  the 
factors  may  be  evaluated  in  the  context 
of  a  specific  industry.  Below  is  a 
discussion  of  SBA's  analysis  of  the 
economic  characteristics  of  an  industry, 
the  impact  of  a  size  standard  on  SBA 
programs,  and  the  evaluation  of  whether 
a  firm  at  or  below  a  size  standard  could 
be  considered  dominant  in  the  industry 
under  review. 

Industry  Analysis:  The  Small 
Business  Act,  15  U.S.C.  632(a)(3). 
requires  that  size  standards  vary  by 
industry  to  the  extent  necessary  to 
reflect  differing  industry  characteristics 
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(Section  3(a)(3)).  SBA  has  in  place  two 
"base  or  anchor  size  standards"  that 
apply  to  most  industries.  SBA 
established  500  employees  as  the  anchor 
size  standard  for  the  manufacturing 
industries  at  SBA's  inception  in  1953. 
and  shortly  thereafter  established  a  $1 
million  size  standard  for  the 
nonmanufacturing  industries.  The 
receipts-based  anchor  size  standard  for 
the  nonmanufacturing  industries  was 
periodically  adjusted  for  inflation  so 
that,  currently,  the  anchor  size  standard 
for  the  nonmanufacturing  industries  is 
$6  million.  Anchor  size  standards  are 
presumed  to  be  appropriate  for  an 
industry  unless  its  characteristics 
indicate  that  larger  firms  have  a  much 
greater  significance  within  that  industry 
than  for  the  "typical  industry." 

When  evaluating  a  size  standard,  the 
characteristics  of  the  specific  industry 
under  review  are  compared  to  the 
characteristics  of  a  group  of  industries, 
referred  to  as  a  comparison  group.  A 
comparison  group  is  a  large  niunber  of 
industries  grouped  together  to  represent 
the  typical  industry.  It  can  be  comprised 
of  all  industries,  all  manufacturing 
industries,  all  industries  with  receipt- 
based  size  standards,  or  some  other 
logical  grouping.  If  the  characteristics  of 
a  specific  industry  are  similar  to  the 
average  characteristics  of  the 
comparison  group,  then  the  anchor  size 
standard  is  considered  appropriate  for 
the  industry.  If  the  specific  industry's 
characteristics  are  significantly  different 
from  the  characteristics  of  the 
comparison  group,  a  size  standard 
higher  or,  in  rare  cases,  lower  than  the 
anchor  size  standard  may  be  considered 
appropriate.  The  larger  the  differences 
between  the  specific  industry's 
characteristics  and  the  comparison 
group,  the  larger  the  difference  between 
the  appropriate  industry  size  standard 
and  the  anchor  size  standard.  Only 
when  all  or  most  of  the  industry 
characteristics  are  significantly  smaller 
than  the  average  characteristics  of  the 
comparison  group,  or  other  industry 
considerations  strongly  suggest  the 
anchor  size  standard  would  be  an 
unreasonably  high  size  standard  for  the 
industry  under  review,  will  SBA  adopt 
a  size  standard  below  the  anchor  size 
standard. 

In  13  CFR  121.102  (a)  and  (b). 
evaluation  factors  are  listed  which  are 
the  primary  factors  describing  the 
structural  characteristics  of  an 
industry — average  firm  size,  distribution 
of  firms  by  size,  start-up  costs,  and 
industry  competition.  The  analysis  also 
examines  the  possible  impact  of  a  size 
standard  revision  on  SBA's  programs  as 
an  evaluation  factor.  SBA  generally 
considers  these  five  factors  to  be  the 


most  important  evaluation  factors  in 
establishing  or  revising  a  size  standard 
for  an  industry.  However,  it  will  also 
consider  and  evaluate  other  information 
that  it  believes  relevant  to  the  decision 
on  a  size  standard  as  the  situation 
warrants  for  a  particiUar  industry.  These 
can  include  the  impact  of  a  revision  on 
.  other  agencies'  programs.  Public 
comments  submitted  on  proposed  size 
standards  are  also  an  important  source 
of  additional  information  that  SBA 
closely  reviews  before  making  a  final 
decision  on  a  size  standard.  Below  is  a 
brief  description  of  each  of  the  five 
evaluation  factors. 

1 .  Average  firm  size  is  simply  total 
industry  receipts  (or  number  of 
employees)  divided  by  the  number  of 
firms  in  the  industry.  If  the  average  firm 
size  of  an  industry  is  significantly 
higher  than  the  average  firm  size  of  a 
coniparison  industry  group,  this  fact 
would  be  viewed  as  supporting  a  size 
standard  higher  than  the  anchor  size 
standard.  Conversely,  if  the  industry's 
average  firm  size  is  similar  to  or 
significantly  lower  than  that  of  the 
comparison  industry  group,  it  would  be 
a  basis  to  adopt  the  anchor  size  standard 
or.  in  rare  cases,  a  lower  size  standard. 

2.  The  distribution  of  firms  by  size 
examines  the  proportion  of  industry 
receipts,  employment  or  other  economic 
activity  accounted  for  by  firms  of 
different  sizes  in  an  industry.  If  the 
preponderance  of  an  industry's 
economic  activity  is  by  smaller  firms, 
this  tends  to  support  adopting  the 
anchor  size  standard.  The  opposite  is 
the  case  for  6ui  industry  in  which  the 
distribution  of  firms  indicates  that 
economic  activity  is  concentrated 
among  the  largest  firms  in  an  industry. 
In  this  rule,  SBA  is  comparing  the  size 
of  firm  within  an  industiy  to  the  size  of 
firm  in  the  comparison  group  at  which 
predetermined  percentages  of  receipts 
are  generated  by  firms  smaller  than  a 
particular  size  firm.  For  example,  for 
Testing  Laboratories,  50%  of  total 
industry  receipts  are  generated  by  firms 
of  $9.3  million  in  receipts  and  less.  This 
contrasts  with  the  comparison  group 
(composed  of  industries  with  the 
nonmanufactiu"ing  anchor  size  standard 
of  $6  million)  in  which  firms  of  $5.8 
million  or  less  in  receipts  generated 
50%  of  total  industry  receipts.  Viewed 
in  isolation,  this  significantly  higher 
figure  for  Testing  Laboratories  suggests 
that  a  higher  size  standard  than  the 
nonmanufacturing  anchor  size  standard 
may  be  warranted.  Other  size 
distribution  comparisons  in  the  industry 
analysis  include  40%,  60%,  and  70%, 
as  well  as  the  50%  comparison 
discussed  above. 


3.  Start-up  costs  affect  a  firm's  initial 
size  because  entrants  into  an  industry 
must  have  sufficient  capital  to  start  and 
maintain  a  viable  business.  To  the 
extent  that  firms  entering  into  an 
industry  have  greater  financial 
requirements  than  firms  in  other 
industries,  SBA  is  justified  in 
considering  a  higher  size  standard.  In 
lieu  of  direct  data  on  start-up  costs,  SBA 
is  using  a  special  measure  to  assess  the 
financial  bimlen  for  entry-level  firms. 
SBA  is  using  nonpayroll  costs  per 
establishment  as  a  proxy  measiue  for 
start-up  costs  associated  with  capital 
investment  requirements.  This  is 
derived  by  first  calculating  the  percent 
of  receipts  in  an  industry  that  are  either 
retained  or  expended  on  costs  other 
than  payroll  costs.  (The  figiue 
comprising  the  nimierator  of  this 
percentage  is  mostly  composed  of 
capitalization  costs,  overhead  costs, 
materials  costs,  and  the  costs  of  goods 
sold  or  inventoried.)  This  percentage  is 
then  applied  to  average  establishment 
receipts  to  arrive  at  nonpayroll  costs  per 
establishment  (an  establishment  is  a 
business  entity  operating  at  a  single 
location).  An  industry  with  a 
significantly  higher  level  of  nonpayroll 
costs  per  establishment  than  that  of  the 
comparison  group  is  likely  to  have 
higher  start-up  costs  that  would  tend  to 
support  a  size  standard  higher  than  the 
anchor  size  standard.  Conversely,  if  the 
industry  showed  a  significantly  lower 
nonpayroll  costs  per  establishment 
when  compared  to  the  comparison 
group,  the  anchor  size  standard  would 
be  considered  the  appropriate  size 
standard. 

4.  Industry  competition  is  assessed  by 
measuring  the  proportion  or  share  of 
industry  receipts  obtained  by  firms  that 
are  among  the  largest  firms  in  an 
industry.  In  this  proposed  rule.  SBA 
compared  the  proportion  of  industry 
receipts  generated  by  the  four  largest 
firms  in  the  industry — generally  referred 
to  as  the  "foiu-flrm  concentration 
ratio" — with  the  average  four-firm 
concentration  ratio  for  industries  in  the 
comparison  groups.  If  a  significant 
proportion  of  economic  activity  within 
the  industry  is  concentrated  among  a 
few  relatively  large  producers.  SBA 
tends  to  set  a  size  standard  relatively 
higher  than  the  anchor  size  standard  to 
assist  firms  in  a  broader  size  range 
compete  with  firms  that  are  larger  and 
more  dominant  in  the  industry.  In 
general,  however,  SBA  does  not 
consider  this  to  be  an  important  factor 
in  assessing  a  size  standard  if  the  four- 
firm  concentration  ratio  falls  below  40% 
for  an  industry  imder  review,  while  its 
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comparison  groups  also  average  less 
than  40%. 

5.  Competition  for  Federal 
procurements  and  SBA  Financial 
Assistance.  SBA  also  evaluates  the 
possible  impact  of  a  size  standard  on  its 
programs  to  determine  whether  small 
businesses  defined  imder  the  existing 
size  standard  are  receiving  a  reasonable 
level  of  assistance.  This  assessment 
most  often  focuses  on  the  proportion  or 
share  of  Federal  contract  dollars 
awarded  to  small  businesses  in  the 
industry  in  question.  In  general,  the 
lower  the  share  of  Federal  contract 
dollars  awarded  to  small  businesses  in 
an  industry  which  receives  significant 
Federal  procurement  revenues,  the 
greater  is  the  justification  for  a  size 
standard  higher  than  the  existing  one. 

As  another  factor  to  evaluate  the 
impact  of  a  proposed  size  standard  on 
SBA  programs,  the  volume  of 
guaranteed  loans  within  an  industry  and 
the  size  of  firms  obtaining  those  loans 
is  assessed  to  determine  whether  the 
ciurent  size  standard  may  restrict  the 
level  of  financial  assistance  to  firms  in 
that  industry.  If  small  businesses  receive 
ample  assistance  through  these 
programs,  or  if  the  financial  assistance 


is  provided  mainly  to  small  businesses 
much  lower  than  the  size  standard,  an 
increase  to  the  size  standard  (especially, 
if  it  is  already  above  the  anchor  size 
standard]  may  not  be  appropriate. 

Evaluation  of  Industry  Size  Standard: 
The  two  tables  below  show  the 
characteristics  for  the  Testing 
Laboratories  industry  and  for  the 
comparison  group.  The  primary 
comparison  group  is  comprised  of  all 
industries  with  a  $6  million  receipts- 
based  size  standard  (referred  to  as  the 
noimianufacturing  anchor  group).  Since 
SBA*s  size  standards  analysis  is 
assessing  whether  the  Testing 
Laboratories  size  standard  should  be 
higher  than  the  noiunanufactiuing 
anchor  size  standard,  this  is  the  most 
logical  set  of  industries  to  group 
together  for  the  industry  analysis.  Data 
on  a  second  comparison  group  is  also 
shown.  This  group  consists  of  all 
industries  in  NAICS  Sector  54, 
Professional,  Scientific,  and  Technical 
Services— the  NAICS  Sector  of  which 
Testing  Laboratories  is  a  part.  The  data 
on  this  comparison  group  provide  an 
additional  perspective  on  the  size  of 
firms  in  related  industries  and  their 


industry  structiue.  SBA  examined 
economic  data  on  these  industries  from 
a  special  tabulation  of  the  1997 
Economic  Census  prepared  imder 
contract  by  the  U.S.  Bureau  of  the 
Census.  SBA  also  examined  Federal 
contract  award  data  for  fiscal  years 
1998-2000  from  the  U.S.  General 
Services  Administration's  Federal 
Procurement  Data  Center. 

Industry  Structure  Consideration: 
Table  1  below  examines  the  size 
distribution  of  Testing  Laboratories.  For 
this  factor,  SBA  is  evaluating  the  size  of 
firm  that  accoimts  for  predetermined 
percentages  of  total  industry  receipts 
(40%,  50%,  60%,  and  70%).  The  table 
shows  films  up  to  a  specific  size  that, 
along  with  smaller  firms,  account  for  a 
specific  percentage  of  total  industry 
receipts.  For  example.  Testing 
Laboratories  of  $4.6  million  or  less  in 
receipts  obtained  40%  of  total  industry 
receipts.  Within  the  hoimianufacturing 
anchor  group,  firms  of  $3.2  million  or 
less  in  receipts  obtained  40%  of  total 
industry  receipts  in  the  average 
industry,  while  in  NAICS  sector  54. 
firms  of  $2.3  million  or  less  in  receipts 
obtained  40%  of  total  industry  receipts. 


Table  1  —Size  Distributions  of  Firms  in  the  Testing  Uboratories  Industry,  nonmanufacturing  Anchor 

Group,  and  NAICS  Sector  54 

[Data  in  Thousands  of  DoUars] 


»      Category 


Testing  Laboratories 

Nonmanufacturing  Ancf>or  Group 
NAICS  Sector  54  


Size  of  firm  at 
40% 


$4,600 
3,206 
2.262 


Size  of  firm  at 
50% 


9.262 
5,821 
4.683 


Size  of  firm  at 

60% 


18,726 

11.857 

9,668 


Size  of  firm  at 
70% 


33.867 
27.957 
31.904 


These  data  suggest  that  a  size  standard  nearly  double  the  $6  mUUon  size  standard  may  be  appropriate  for  the 
industry  of  Testing  Laboratories.  At  the  given  coverage  levels  the  size  of  firm  for  the  Testing  Laboratories  industry 
is  significantly  larger  than  in  the  two  comparison  groups.  The  size  of  firms  for  the  Testing  Laboratories  industry  is 
more  than  40%  larger  than  in  the  Nonmanufacturing  Anchor  comparison  group,  and  about  twice  as  large  as  the  average 
industry  in  NAICS  Sector  54  for  most  of  the  distribution  percentages. 

Table  2  lists  the  other  four  evaluation  factors  for  the  Testing  Laboratories  industry  and  the  companson  groups. 
These  include  comparisons  of  average  firm  size,  the  measurement  of  start-up  costs  as  measured  by  nonpayroU  receipts 
per  establishment,  and  the  four-firm  concentration  ratio. 

Table  2  —Industry  Characteristics  of  the  Testing  Laboratories  Industry.  Nonmanufacturing  Anchor 

Group,  and  NAICS  Sector  54 


Category 


Testing  Laboratories  

Nonmanufactunng  Anchor  Group 
NAICS  Sector  


Average  finn  size 


Receipts 
(millions  $) 


1.56 

0.95 

54 


Employees 


19.9 
10.6 
0.77 


hton  payroll 

receipts  per 

establishment 

(million  $) 


0.68 

0.56 

7.7 


Four  firm  con- 
centration ratio 
(In  percent) 


12.1 
14.4 
0.45 


For  Testing  Laboratories,  its  average 
firm  size  in  receipts  is  one  and  one-half 
times  larger  than  the  average  firm  size 
in  the  Nonmanufacturing  Anchor 
comparison  group,  and  twice  that  of  the 


NAICS  Sector  54  industries.  Moreover, 
its  average  firm  size  in  employees  is  two 
to  three  times  the  average  sizes  of  these 
two  comparison  groups.  This  factor  is 
sufficiently  higher  than  the  comparison 


groups  to  support  a  size  standard 
appreciably  above  or  double  the  $6 
million  size  standard.  Its  nonpayroll 
receipts  per  establishment  ratio 
indicator,  a  measure  of  capital 


requirements  to  enter  an  industry,  is 
also  somewhat  higher  than  the  anchor 
comparison  group,  and  about  one  and 
one-half  times  the  size  of  the  NAICS 
Sector  54  group  of  industries.  This 
factor  indicates  that  a  size  standard 
slightly  above  the  $6  million  size 
standard  may  be  appropriate.  Its  four- 
firm  concentration  ratio,  however,  is 
relatively  low,  indicating  that  the 
industry  is  not  dominated  by  large 
businesses.  This  is  the  only  industry 
structure  parameter  not  pointing  to  the 
need  for  a  higher  size  standard  for 
Testing  Laboratories. 

SBA  Program  Considerations:  SBA 
also  reviews  its  size  standards  in 
relationship  to  its  programs.  Since  SBA 
is  reviewing  the  Testing  Laboratories 
Industry's  size  standard  because  of 
concerns  about  the  application  of  the 
size  standard  to  Federal  procurement, 
this  proposed  rule  gives  more 
consideration  to  the  pattern  of  Federal 
contract  awards  than  to  the  level  of 
financial  assistance  to  small  businesses 


to  assess  whether  its  size  standard 
should  be  revised.  SBA  provides  a 
relatively  small  amount  of  financial 
assistance  to  Testing  Laboratories.  In 
fiscal  year  2000.  66  loans  totaling  $21 
million  were  guaranteed  to  Testing 
Laboratories.  Most  of  these  loans  were 
to  labs  with  less  than  $1  million  in 
receipts.  It's  unlikely  that  an  increase  to 
the  size  standard  will  have  much  impact 
on  the  financial  programs  and, 
consequently,  this  factor  is  not  part  of 
the  assessment  of  the  size  standard. 

In  the  case  of  Federal  procurement, 
the  share  of  Federal  contracts  awarded . 
to  small  Testing  Laboratories  supports 
an  increase  to  tibe  current  size  standard 
(see  Table  3).  Small  Testing  Laboratories 
received  only  8.4%  of  the  dollar  value 
of  Federal  contracts  awarded  during 
fiscal  years  1998  to  2000.  While  there 
are  no  NAICS  procurement  data 
available  for  the  receipt-based  size 
standards  group,  or  for  the  54  group, 
SBA  does  have  data  for  total  small 
business  awards  in  which  all  industries 


are  summed  and  combined.  In  fiscal 
years  1998-2000, 18.7%  of  the  total 
value  of  all  Federal  prime  contracts 
were  awarded  to  small  firms,  a  figure 
more  than  twice  the  share  of  small  firms 
in  the  Testing  Laboratories  Industry.  In 
addition,  this  share  is  disproportionally 
small  when  compared  with  the  amount 
of  total  industry  receipts  generated  by 
small  Testing  Laboratories.  Although 
the  Census  Bureau  data  indicate  that    - 
small  Testing  Laboratories  accoimt  for 
more  than  40%  of  industry  receipts, 
they  obtained  only  8.4%  of  Federal 
contracts  during  fiscal  years  1998-2000. 
These  figures  suggest  that  the  Federal 
contract  requirements  are  different  from 
those  of  the  private  marketplace, 
favoring,  in  general,  larger  firms  with 
greater  .experience  and  sophistication. 
These  results  strongly  reinforce  the 
industry  structure  factors  in  arguing  for 
a  higher  size  standard  for  Testing 
Laboratories. 


TABLE  3.— Small  Business  Prime  Contract  Awards,  Fiscal  Years  1998-2000 

[Data  in  thousartds  of  dollars] 


Category 


Total  Awards  

Small  Business  Awards   

Percent  to  Small  Business    

Testing  Latxiratories  Awards  

Small  Testing  Latx)ratories  Awards  .... 
Percent  to  Small  Testing  Latx)ratories 


FY  1998 

FY  1999 

FY  2000 

Sum  of 
ttiree  years 

$182,255.7 

$183,579.4 

$203,533.9 

$569,369.0 

$33,746.7 

$34,482.9 

$38,260.3 

$106,490.0 

18.5% 

18.8% 

18.8% 

18.7% 

$861.6 

$628.0 

$84.7 

$1,574.3 

$44.1 

$45.3 

$42.1 

$131.7 

5.1% 

7.2% 

49.7% 

8.4% 

Not*:  Data  for  FY  2000  for  Testing  Laboratories  are  not  representative  of  most  years  due  to  deobligations  of  $135  miHion  from  procurenr)ents 
initiated  in  previous  years. 


Ovenriew:  Based  on  the  analysis  of 
each  evaluation  fector,  SBA  is  proposing 
a  $10  million  size  standard.  Four  of  the 
five  evaluation  factors  clearly  support  a 
size  standard  ranging  from  slightly 
above  to  double  the  $6  million 
nonmanufacturing  anchor  size  standard. 
The  low  amount  of  participation  of 
small  businesses  in  Federal  government 
procurement,  however,  is  of  special 
concern  and  suggests,  as  the  requestors 
had  pointed  out,  that  Federal  contract 
requirements  may  indeed  influence  the 
size  of  Testing  Laboratories  that 
possesses  the  equipment  and 
qualifications  to  perform  on  Federal 
analytical  testing  contracts.  After 
considering  all  factors.  SBA  believes 
that  a  $10  million  size  standard  is  a 
reasonable  size  standard  for  the  Testing 
Laboratories  industry  and  will  help 
small  businesses  in  this  industry  to 
compete  for  Federal  contracts  without 
including  businesses  that  are  so  large 
that  they  could  harm  the  ability  of  much 
smaller-sized  small  businesses  to 


compete  successfully  for  Federal 
contracts. 

Dominant  in  Field  of  Operation: 
Section  3(a)  of  the  Small  Business  Act 
defines  a  small  concern  as  one  that  is  (1) 
independently  owned  and  operated.  (2) 
not  dominant  in  its  field  of  operation 
and  (3)  within  detailed  definitions  or 
size  standards  established  by  the  SBA 
Administrator.  SBA  considers  as  part  of 
its  evaluation  of  a  size  standard  whether 
a  business  concern  at  or  below  a 
proposed  size  standard  would  be 
considered  dominant  in  its  field  of 
operation.  This  assessment  generally 
considers  the  market  share  of  firms  at 
the  proposed  or  final  size  standard,  or 
other  factors  that  may  show  whether  a 
firm  can  exercise  a  major  controlling 
influence  on  a  national  basis  in  which 
significant  numbers  of  business 
concerns  are  engaged. 

SBA  has  determined  that  no  firm  at  or 
below  the  proposed  size  standard  for  the 
Testing  Laboratories  industry  would  be 
of  a  siifficient  size  to  dominate  its  field 


of  operation.  The  largest  firm  at  the 
proposed  size  standard  level  generates 
less  than  0.16%  of  total  industry 
receipts.  This  level  of  market  share 
effectively  precludes  any  ability  for  a 
firm  at  or  below  the  proposed  size 
standard  to  exert  a  controlling  effect  on 
this  industry.  Alternative  Size 
Standards:  SBA  considered  as  an 
alternative  size  standard  to  the  proposed 
$10  million,  a  more  modest  increase  to 
$7.5  million,  and  a  larger  increase  to 
$12.5  million.  SBA,  however,  decided 
not  to  propose  the  more  moderate 
increase  of  $7.5  million  because  it 
believes  that  the  very  low  share  of 
Federal  procurements  to  small  Testing^ 
Laboratories  indicates  the  need  for  a 
higher  size  standard  to  include  those 
Testing  Laboratories  that  can  meet  and 
perform  on  many  Federal  analytical 
testing  contracts.  SBA  also  decided  not 
to  propose  a  larger  increase  to  $12.-5 
million  based  on  the  fact  that  two  of  the 
five  factors  reviewed  indicated  a  size 
standard  at,  or  only  slightly  above,  the 
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$6  million  nonmanufacturing  anchor 
size  standard.  SBA  believes  that  the 
evaluation  factors  should  be  virtually 
unanimous  for  an  increase  of  this 
magnitude.  While  the  industry  factors 
pointed  to  a  higher  size  standard  for  this 
industry,  they  were  not  strong  enough  to 
support  a  size  standard  of  $12.5 
million — more  than  twice  the  present 
size  standard.  However,  the  factors  did 
point  to  a  size  standard  of  $10  million. 
The  three  factors  pointing  to  a  $10 
million  size  standard — the  size 
distribution  of  firms,  average  firm  size, 
and  the  Federal  procurement  share  of 
small  firms — are  the  factors  that  SBA 
believes  are  most  important  when 
analyzing  a  size  standard.  (The  non- 
payroll  receipts  per  establishment  is 
only  a  proxy  measure  of  capitalization, 
and  the  four  firm  concentration 
measitfe,  generally,  is  so  low  outside  of 
the  manufacturing  and  utility  industries 
that  it  usually  has  little  effect  on  the 
analysis.)  Thus,  with  three  out  of  five 
factors  pointing  to  a  higher  size 
standard,  and  the  fact  that  these  factors 
are  more  important  than  the  other 
factors,  SBA  believes  that  a  size 
standard  of  $10  million  is  warranted. 

SBA  welcomes  public  comments  on 
its  proposed  size  standard  for  the 
Testing  Laboratories  industry. 
Comments  supporting  an  alternative  to 
the  proposal,  including  the  option  of 
retaining  the  size  standard  at  $6  million 
discussed  above,  should  explain  why 
the  alternative  would  be  preferable  to 
the  proposed  size  standard. 

Compliance  With  Executive  Orders 
12866, 12988,  and  13132.  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Ch.  35)  and  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601-612) 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  this 
proposed  rule  constitutes  a  "significant" 
regulatory  action  under  Executive  Order 
12866.  SBA's  regulatory  analysis  is  set 
forth  below. 

Regulatory  Impact  Analysts 

A.  General  Considerations 

1.  Is  There  a  Need  for  the  Regulatory 
Action? 

SBA  is  chartered  to  aid  and  assist 
small  businesses  through  a  variety  of 
financial,  procurement,  business 
development,  and  advocacy  programs. 
To  effectively  assist  intended 
beneficiaries  of  these  programs,  SBA 
must  establish  distinct  definitions  of 
which  businesses  are  deemed  small 
businesses.  The  Small  Business  Act  (15 
U.S.C.  632(a))  delegates  to  the  SBA 
Administrator  the  responsibility  for 
establishing  small  business  definitions. 


It  also  requires  that  small  business 
definitions  vary  to  reflect  industry 
differences.  SBA  believes  that  an 
adjustment  in  the  size  standard  of  the 
Testing  Laboratories  industry  is  needed 
to  better  reflect  the  industrial  structure 
of  this  industry. 

2.  Alternatives 

There  are  no  viable  alternatives  to 
establishing  size  standards  to  define  a 
small  business  for  Federal  small 
business  programs.  The  purpose  of  this 
rule  is  to  better  define  the  size  of  firms 
eligible  for  SBA  assistance. 

3  What  is  the  baseline? 

The  baseline  in  this  rule  is  the 
coverage  of  businesses  whose  size  is  at 
or  below  SBA's  size  standard  of  $6 
million  for  this  industry.  A  special 
tabulation  of  the  1997  Economic  Census 
prepared  for  SBA  reports  that  3.762 
firms  active  in  this  industry  are  defined 
as  small  out  of  4,126  firms  in  the 
industry.  These  account  for  91.2%  of 
total  firms  in  the  industry.  These  firms 
generate  $2.66  billion  of  the  $6.44 
billion  produced  in  the  industry.  SBA 
estimates  that  98.4%  of  al\  businesses  in 
the  U.S.  are  ciuxently  defined  as  small 
imder  the  existing  size  standards  and 
they  accoimt  for  28.6%  of  industry 
sales. 

B.  Benefit  Estimates 

The  most  significant  benefit  to 
businesses  obtaining  small  business 
status  as  a  result  of  this  rule  is  eligibility 
for  Federal  small  business  assistance 
programs.  Under  this  rule,  120 
additional  firms  will  obtain  small 
business  status  and  become  eligible  for 
these  programs.  These  include  SBA's 
financial  assistance  programs  and 
Federal  procurement  preference 
programs  for  small  businesses,  8(a) 
firms,  small  disadvantaged  businesses, 
small  businesses  located  in  Historically 
Underutilized  Business  Zones 
(HUBZone).  women-owned  small 
businesses,  and  veteran-owmed  and 
service  disabled  veteran-owned  small 
businesses,  as  well  as  those  awarded 
through  full  and  open  competition  after 
application  of  the  HUBZone  or  small 
disadvantaged  business  price  evaluation 
preference  or  adjustment.  Other  Federal 
agencies  use  SBA  size  standards  for  a 
variety  of  regulatory  and  program 
purposes.  SBA  does  not  have 
information  on  each  of  these  uses  to 
evaluate  the  impact  of  size  standards 
changes.  However,  in  cases  where  SBA 
size  standards  are  not  appropriate,  an 
agency  may  establish  its  own  size 
standards  with  the  approval  of  the  SBA 
Administrator  (see  13  CFR  121.801). 
Through  the  assistance  of  these 


programs,  small  businesses  may  benefit 
by  becoming  more  knowledgeable, 
stable,  and  competitive  businesses. 

The  benefits  of  a  size  standard 
increase  to  a  more  appropriate  level 
would  accrue  to  three  groups.  First, 
businesses  that  benefit  by  gaining  small 
business  status  from  the  proposed  size 
standards  and  use  small  business 
assistance  programs.  Second,  growing 
small  businesses  that  may  exceed  the 
current  size  standards  in  the  near  future 
and  who  will  retain  small  business 
status  from  the  proposed  size  standards. 
Third,  Federal  agencies  that  award 
contracts  under  procurement  programs 
that  require  small  business  status. 
Newly  defined  small  businesses 
would  benefit  from  the  SBA's  financial 
programs,  in  particular  its  7(a) 
Guaranteed  Loan  Program  and  Certified 
Development  Company  (504)  Program. 
SBA  estimates  that  approximately  $2.1 
million  in  new  Federal  loan  guarantees 
could  be  made  to  these  newly  defined 
small  businesses.  This  represents  9.8% 
of  the  $21  million  in  loans  that  were 
guaranteed  by  the  SBA  under  these  two 
financial  programs  to  firms  in  the 
Testing  Laboratories  industry  in  FY 
2000.  Because  of  the  size  of  the  loan 
guarantees,  most  loans  are  made  to 
small  businesses  well  below  the  size 
standard.  Thus,  increasing  the  size 
standard  will  likely  result  in  only  a 
small  increase  in  small  business 
guaranteed  loans  to  businesses  in  this 
industry,  and  the  $2.1  million  estimated 
figiire  may  overstate  the  actual  impact. 
The  newly  defined  small  businesses 
would  also  benefit  from  SBA's 
economic  injury  disaster  loan  program. 
Since  this  program  is  contingent  upon 
the  occurrence  and  severity  of  a 
disaster,  no  meaningful  estimate  of 
benefits  can  be  projected. 

SBA  estimates  that  approximately  $51 
million  per  year  of  additional  Federal 
prime  contracts  may  be  awarded  to 
businesses  becoming  newly  designated 
small  businesses  in  the  Testing 
Laboratories  industry.  This  represents 
9.8%  of  the  $525  million  that  the 
Federal  government  awarded  in  the 
average  year  in  this  industry  during 
fiscal  years  1998-2000. 

Federal  agencies  may  benefit  from  the 
higher  size  standards  if  the  newly 
defined  and  expanding  small  businesses 
compete  for  more  set-aside 
procurements.  The  larger  base  of  small 
businesses  would  likely  increase 
competition  and  lower  the  prices  on  set- 
aside  procurements.  A  large  base  of 
small  businesses  may  create  an 
incentive  for  Federal  agencies  to  set 
aside  more  procurements,  thus  creating 
greater  opportimities  for  all  small 
businesses.  Nonsmall  businesses  with 
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small  business  subcontracting  goals  may 
also  benefit  from  a  larger  pool  of  small 
businesses  by  enabling  them  to  better 
achieve  their  subcontracting  goals  at 
lower  prices.  No  estimate  of  cost  savings 
from  these  contracting  decisions  can  be 
made  since  data  are  not  available  to 
directly  measure  price  or  competitive 
trends  on  Federal  contracts. 

C .  Costs  Estimates 

To  the  extent  that  up  to  120 
additional  firms  could  become  active  in 
Govenmient  programs,  this  may  entail 
some  additional  administrative  costs  to 
the  Federal  govenunent  associated  with 
additional  bidders  for  Federal  small 
business  procurement  programs, 
additional  firms  seeking  SBA 
guaranteed  lending  programs,  and 
additional  firms  eligible  for  enrollment 
in  SBA's  PRO-Net  data  base  program. 
Among  businesses  in  this  group  seeking 
SBA  assistance,  there  will  be  some 
additional  costs  associated  with 
compliance  and  verification  of  small 
business  status  and  protiests  of  small 
business  status.  These  costs  are  likely  to 
generate  minimal  incremental 
adminisfrative  costs  since 
administrative  mechanisms  are 
currently  in  place  to  handle  these 
administrative  requirements. 

The  costs  to  the  Federal  government 
may  be  higher  on  some  Federal 
contracts  as  a  result  of  this  rule.  With 
greater  numbers  of  businesses  defined 
as  small.  Federal  agencies  may  choose 
to  set  aside  more  contracts  for 
competition  among  small  businesses 
rather  than  using  full  and  open 
competition.  The  movement  from 
unrestricted  to  set  aside  is  likely  to 
result  in  competition  among  fewer 
bidders  for  a  contract.  Also,  higher  costs 
may  result  if  additional  full  and  open 
contracts  are  awarded  to  HUBZone  and 
SDB  businesses  as  a  result  of  a  price 
evaluation  preference.  The  additional 
costs  associated  with  fewer  bidders, 
however,  are  likely  to  be  minor  since,  as 
a  matter  of  policy,  procurements  may  be 
set  aside  for  small  businesses  or  under 
the  8(a).  and  HUBZone  Programs  only  if 
awards  are  expected  to  be  made  at  fair 
and  reasonable  prices. 

D.  Other  Considerations  Including 
Distributional  Effects,  Equity 
Considerations  and  Uncertainty 

J  The  proposed  size  standard  may  have 
distributional  effects  among  large  and 
small  businesses.  Although  the  actual 
outcome  of  the  gains  and  loses  among 
small  and  large  businesses  caimot  be 
estimated  with  certainty,  several  trends 
are  likely  to  emerge.  First,  a  transfer  of 
some  Federal  contracts  to  small 
businesses  from  large  businesses.  Large 


businesses  may  have  fewer  Federal 
contract  opportunities  as  Federal 
agencies  decide  to  set  aside  more 
Federal  procurements  for  small 
businesses.  Also,  some  Federal  contracts 
may  be  awarded  to  HUBZone  or  small 
disadvantaged  businesses  instead  of 
large  businesses  since  those  two 
categories  of  small  businesses  are 
eligible  for  price  evaluation  preferences 
for  contracts  competed  on  a  full  and 
open  basis.  Similarly,  currently  defined 
small  businesses  may  obtain  fewer 
Federal  contacts  due  to  the  increased 
competition  from  more  businesses 
defined  as  small.  This  transfer  may  be 
offset  by  a  greater  number  of  Federal 
procurements  set  aside  for  all  small 
businesses.  The  potential  transfer  of 
contracts  away  from  large  and  currently 
defined  small  businesses  would  be 
limited  by  the  niunber  of  newly  defined 
and  expanding  small  businesses  that 
were  willing  and  able  to  sell  to  the 
Federal  Government.  The  potential 
distributional  impacts  of  these  transfers 
cannot  be  estimated  with  any  degree  of 
precision  since  the  data  on  the  size  of 
business  receiving  a  Federal  contract  are 
limited  to  identifying  small  or  other- 
than-small  businesses. 

SBA  has  determined  that  this 
proposed  rule,  if  adopted,  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regiilatory 
Flexibility  Act  (RFA).  5  U.S.C.  601  et 
seq.  Inunediately  below  is  an  initial 
regulatory  flexibility  analysis  (IRFA)  of 
this  proposed  rule  addressing  the 
following  questions:  (1)  What  is  the 
need  for  and  objective  of  the  rule,  (2) 
what  is  SBA's  description  and  estimate 
of  the  number  of  small  entities  to  which 
the  rule  will  apply,  (3)  what  is  the 
projected  reporting,  record  keeping,  and 
other  compliance  requirements  of  the 
rule,  and  (4)  what  are  the  relevant 
Federal  rules  which  may  duplicate, 
overlap  or  conflict  with  the  proposed 
rule. 

(1)  What  Is  the  Need  for  and  Objective 
of  the  Rule? 

SBA  believes  that  this  revision  to  the 
size  standard  for  Testing  Laboratories 
more  appropriately  defines  the  size  of 
businesses  in  this  industry  that  should 
be  ehgible  for  Federal  small  business 
assistance  prograntis.  A  review  of  the 
latest  available  data  supports  a  change 
to  the  current  size  standard. 

(2)  What  Is  SBA's  Description  and 
Estimate  of  the  Number  of  Small 
Entities  to  Which  the  Rxde  Will  Apply? 

SBA  estimates  that  120  additional 
businesses  out  of  4.126  businesses  in 
the  industry  would  be  considered  small 


as  a  result  of  this  rule,  if  adopted.  The 
number  of  small  businesses  would 
increase  from  3,762  firms  to  3,882. 
These  businesses  would  be  eligible  to 
seek  available  SBA  assistance  provided 
that  they  meet  other  program 
requirements.  Businesses  becoming 
newly  eligible  for  SBA  assistance  as  a 
result  of  this  rule,  if  finalized, 
cumulatively  generate  $635  million  in 
this  industry.  The  amount  of  receipts  by 
small  firms  would  increase  from  $2.7 
billion  ^o  $3.3  billion  out  of  a  total  of 
$6.4  billion  in  receipts.  The  small 
business  coverage  in  this  industry 
would  increase  by  9.8%  of  total 
receipts.  This  figure  of  9.8%  is  used  to 
estimate  the  potential  economic  impacts 
of  this  rule  as  they  relate  to  Federal 
programs  that  are  discussed  below. 

Description  of  Potential  Benefits  of 
the  Rule:  The  most  significant  benefit  to 
businesses  obtaining  small  business 
status  as  a  result  of  this  rule  is  their 
eligibility  for  Federal  small  business 
assistance  programs.  These  include 
SBA's  financial  assistance  programs  and 
Federal  procurement  preference 
programs  for  small  businesses,  8(a) 
firms,  small  disadvantaged  businesses, 
and  small  businesses  located  in 
Historically  Underutilized  Business 
Zones  (HUBZone). 

SBA  estimates  that  firms  gaining 
small  business  status  could  potentially 
obtain  additional  Federal  contracts 
worth  $51  million  per  year  under  the 
small  business  set-aside  program,  the 
8(a)  and  HUBZone  programs  or 
unrestricted  contracts.  This  represents 
9.8%  of  the  $525  million  that  the 
Federal  government  awarded  per  year  in 
this  industry  during  fiscal  years  1998- 
2000.  The  added  competition  for  many 
of  these  procurements  also  would  likely 
result  in  a  lower  price  to  the 
government  for  prociu-ements  set  aside 
for  small  businesses,  but  SBA  is  not  able 
to  quantify  this  benefit. 

Under  SBA's  7(a)  Guaranteed  Loan 
.Program  and  Certified  Development 
Company  (504)  Program,  SBA  estimates 
that  an  additional  $2.1  million  in  new 
Federal  loan  guarantees  could  be  made 
to  these  newly  defined  small  businesses. 
This  represents  9.8%  of  the  $21  million 
in  loans  that  were  guaranteed  y  SBA 
under  these  two  financial  programs  for 
firms  in  the  Testing  Laboratories 
Industry  in  FY  2000.  Because  of  the  size 
of  the  loan  guarantees,  most  loans  are 
made  to  businesses  well  below  the  size 
standard.  Thus,  increasing  the  size 
standard  will  likely  result  in  only  a 
small  increase  in  small  business 
guaranteed  loans  to  businesses  in  this 
industry,  and  the  $2.1  million  estimated 
figure  may  overstate  the  actual  impact. 
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We  view  the  additional  amount  of 
contract  activity  as  the  potential  amount 
of  transfer  from  non-small  to  newly 
designated  small  firms.  This  does  not 
represent  the  creation  of  new 
contracting  activity  by  the  Federal 
government,  merely  a  reallocation  or 
transfer  to  different  sized  firms. 

Description  of  Potential  Costs  of  the 
Rule:  The  changes  in  size  standards  as 
they  affect  Federal  prociu-ement  are  not 
expected  to  add  any  significant  costs  to 
the  government.  As  a  matter  of  policy, 
procurements  may  be  set  aside  for  small 
business  or  under  the  8(a)  and 
HUBZone  Programs  only  if  awards  are 
expected  to  be  made  at  reasonable 
prices.  Similarly,  the  rule  should  not 
result  in  any  added  costs  associated 
with  the  7(a)  and  504  loan  programs. 
The  amount  of  lending  authority  SBA 
can  make  or  guarantee  is  established  by 
appropriation. 

The  competitive  effects  of  size 
standard  revisions  differ  from  those 
normally  associated  with  other 
regulations  which  typically  burden 
smaller  firms  to  a  greater  degree  than 
larger  firms  in  areas  such  as  prices, 
costs,  profits,  growth,  innovation  and 
mergers.  A  change  to  a  size  standard  is 
not  anticipated  to  have  any  appreciable 
effect  on  any  of  these  factors,  although 
small  businesses,  8(a)  firms,  or  small 
disadvantaged  businesses  much  smaller 
than  the  size  standard  for  their  industry 
may  be  less  successful  in  competing  for 
some  Federal  procurement 
opportunities  due  to  the  presence  of 
larger,  newly  defined  small  businesses. 
On  the  other  hand,  with  more  larger 
small  businesses  competing  for  small 
business  set-aside  and  8(a) 
procurements.  Federal  agencies  are 
likely  to  increase  the  overall  nimiber  of 
contracting  opportimities  available 
under  these  programs,  and  this  could 
result  in  greater  opportunities  for 
businesses  much  smaller  than  the  size 
standard. 

Under  this  rule,  there  will  be  120 
additional  firms  that  are  considered 
small  and  eligible  for  SBA  preference 
programs.  To  the  extent  that  these  firms 


are  active  in  Government  programs,  this 
will  entail  some  additional 
administrative  costs  to  the  Federal 
government  associated  with  additional 
bidders  for  SBA's  procurement 
programs,  additional  firms  seeking  SBA 
guaranteed  lending  programs,  and 
additional  firms  eligible  for  enrollment 
in  SBA's  Pro  Net  program.  Among  firms 
in  this  group  seeking  SBA  assistance, 
there  will  be  some  additional  costs 
associated  with  compliance  and 
verification.  These  costs  are  likely  to  be 
small. 

(3)  What  Is  the  Projected  Reporting, 
Record  Keeping,  and  Other  Compliance 
Requirements  of  the  Rule  and  an 
Estimate  of  the  Classes  of  Small  Entities 
Which  Will  Be  Subject  to  the 
Requirements? 

A  new  size  standard  does  not  impose 
any  additional  reporting,  record  keeping 
or  compliance  requirements  on  small 
entities.  Increasing  size  standards 
expands  access  to  SBA  programs  that 
assist  small  businesses,  but  does  not 
impose  a  regulatory  burden  as  they 
neither  regulate  nor  control  business 
behavior. 

(4)  What  Are  the  Relevant  Federal  Rules 
Which  May  Duplicate,  Overlap  or 
Conflict  With  the  Proposed  Rule? 

This  proposed  rule  overlaps  other 
Federal  rules  that  use  SBA's  size 
standards  to  define  a  small  business. 
Under  section  632(a)(2)(C)  of  the  Small 
Business  Act,  unless  specifically 
authorized  by  statute.  Federal  agencies 
must  use  SBA's  size  standards  to  define 
a  small  business.  In  1995.  SBA 
published  in  the  Federal  Register  a  list 
of  statutory  and  regulatory  size 
standards  that  identified  the  application 
of  SBA's  size  standards  as  well  as  other 
size  standards  used  by  Federal  agencies 
(60  FR  57988-57991.  dated  November 
24. 1995).  SBA  is  not  aware  of  any 
Federal  rule  that  would  duplicate  or 
conflict  with  establishing  size 
standards. 

SBA  cannot  estimate  the  impact  of  a 
size  standard  change  on  each  and  every 


Federal  program  that  uses  its  size 
standards.  In  cases  wbet^  an  SBA's  size 
standard  is  not  appropriate,  the  Small 
Business  Act  and  SBA's  regulations 
allow  Federal  agencies  to  develop 
different  size  standards  with  the 
approval  of  the  SBA  Administrator  (13 
CFR  121.902).  For  purposes  of  a 
regulatory  flexibility  analysis,  agencies 
must  consult  with  SBA's  Office  of 
Advocacy  when  developing  different 
size  standards  for  their  programs. 

For  the  purpose  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  Ch.  35.  SBA 
certifies  that  this  rule  would  not  impose 
new  reporting  or  record  keeping 
requirements,  other  than  those  required 
of  SBA.  For  piuposes  of  Executive  Order 
13132,  SBA  certifies  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment.  For  piuposes  of 
Executive  Order  12988,  SBA  certifies 
that  this  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  that  order. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedvue.  Government  procurement. 
Government  property.  Grant  programs — 
business,  Loan  programs — business. 
Small  businesses. 

Accordingly,  part  121  of  13  CFR  is 
proposed  to  be  amended  as  follows: 

PART  121— [AMENDED] 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a).  634(b)(6), 
637(a),  644(c)  and  662(5)  and  Sec.  304,  Pub. 
L.  103-403,  108  Stat.  4175,  4188. 

2.  In  §  121.201.  in  the  table  "Small 
Business  Size  Standards  by  NAICS 
Industry",  under  the  heading  Subsector 
541 — Professional,  Scientific  and 
Technical  Services,  revise  the  entry  for 
541380  to  read  as  follows: 

1121^1    What  size  standards  has  SBA 
ktontlflad  by  North  Amwican  Industry 
Ctawsiftcation  Systam  codes? 
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Small  Business  Size  Standards  by  NAICS  Industry 


NAICS  codes 


Description  (N.E.C.=Not  Elsewhere  Classffied) 


Size  standards 
in  number  of  em- 
ployees or  milltons 
of  dollars 


Sector  54— Professional,  Scientific  and  Technical  Services 
Subsector  541— Professional,  Scientific  and  Technical  Services 


NAICS  codes 


Description  (N.E.C.=Not  Elsewhere  Classified) 


Dated:  January  8,  2002. 
Hector  V.  Barreto, 

Administrator. 

(PR  Doc.  02-8359  Filed  4-8-02;  8:45  am) 

BIUING  CODE  802S-01-P 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  89 

[AG  ORDER  No.  2570-2002] 

RIN1110-AA01 

National  Stolen  Passenger  Motor 
Vehicle  Information  System 
Regulations 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 

summary:  The  United  States  Department 
of  Justice  (Department)  is  publishing  a 
proposed  rule  to  implement  the 
National  Stolen  Passenger  Motor 
Vehicle  Information  System  (NSPMVIS 
or  System)  that  will  verify  the  theft 
status  of  salvage  and  junk  motor 
vehicles  and  major  parts  marked  with  a 
Vehicle  Identification  Number  (VIN)  or 
a  derivative  of  a  VIN.  Under  specific 
conditions  detailed  in  this  proposed 
rule  an  insiu'ance  carrier  selling 
comprehensive  motor  vehicle  insurance 
coverage  or  a  person  engaged  in  the 
business  of  salvaging,  dismantling, 
recycling,  or  repairing  passenger  motor 
vehicles  must  verify  the  theft  status  of 
salvage  and  junk  motor  vehicles  or 
major  parts.  In  addition,  this  proposed 
rule  contains  prescribed  procediu«s 
imder  which  an  individual  or  entity,  not 
engaged  in  the  business  of  salvaging, 
dismantling,  recycling,  or  repairing 
passenger  motor  vehicles,  intending  to 
transfer  a  passenger  motor  vehicle  or 
passenger  motor  vehicle  part,  may 
obtain  information  on  whether  the 
vehicle  or  part  is  listed  in  the  System  as 
stolen. 

DATES:  Comments  must  be  submitted  on 
or  before  June  10,  2002. 
ADDRESSES:  All  comments  concerning 
this  proposed  rule  should  be  mailed  to: 
Stephen  A.  Bucar,  Supervisory  Special 
Agent,  Federal  Bureau  of  Investigation, 
CJIS  Division,  Module  C-3, 1000  Custer 


Size  standards 
in  number  of  em- 
ployees or  millions 
of  dollars 


Hollow  Road,  Clarksbiu-g,  West  Virginia, 

26306. 

FOR  FURTHER  INFORMATION  CONTACT: 

Supervisory  Special  Agent  Stephen  A. 

Bucar,  telephone  niunber  (304)  625- 

2751. 

supplementary  information:  Section 
609  of  the  Anti  Car  Theft  Act  of  1992, 
Public  Law  Number  102-519  (codified 
at  49  U.S.C.  33109),  directed  the 
Attorney  General  to  establish  a  National 
Stolen  Auto  Part  Information  System 
(NSAPIS)  to  track  and  monitor  stolen 
parts.  Further  legislation  renamed  the 
system  as  the  National  Stolen  Passenger 
Motor  Vehicle  Information  System.  See 
Public  Law  103-272  (1994). 

What  is  the  nature  of  the  problem  that 
needs  to  be  addressed? 

The  total  cost  of  motor  vehicle  theft 
in  the  United  States  in  1994  was  $7.6 
billion,  according  to  the  National 
Insiu^nce  Crime  Biueau  (NICB).  This 
total  compares  to  $3.2  billion  in  1970 
(1994  dollars),  an  increase  of  134 
percent.  A  1995  NICB  study  shows  that 
criminals  in  the  1990s  were  utilizing 
more  sophisticated  methods  in  selling 
and  disguising  stolen  vehicles  and 
vehicle  parts  compared  to  thieves  in 
previous  years.  The  NICB  study 
revealed  that  not  only  were  stolen 
vehicles  less  likely  to  be  recovered  in 
1995  as  compared  to  1970,  but  the 
condition  of  recovered  vehicles  also 
deteriorated. 

What  was  the  congressional  response  to 
the  theft  problem? 

In  response  to  the  continuing  problem 
of  motor  vehicle  theft  in  the  United 
States,  Congress  passed  the  Anti  Car 
Theft  Act  of  1992  (the  "Act").  Among 
other  anti-theft  measures,  the  Act 
mandates  the  establishment  of  a 
national  computer  system  to  verify  the 
theft  status  of  salvage  and  jimk  motor 
vehicles  and  covered  major  parts. 

The  Act  afi^ects  salvage  and  junk 
motor  vehicles  and  covered  major  parts. 
A  salvage  motor  vehicle  is  a  vehicle  that 
has  been  damaged  by  collision,  fire, 
flood,  accident,  trespass,  or  other 
incident  to  the  extent  that  its  fair 
salvage  value  plus  the  cost  of  repairing 
the  vehicle  for  legal  operation  on  roads 
or  highways  exceeds  the  fair  market 


value  of  the  vehicle  prior  to  the  incident 
causing  the  damage.  A  salvage  vehicle 
may  be  rebuilt,  retitled,  and  allowed  to 
operate  legally  on  the  road.  A  junk 
motor  vehicle  is  a  vehicle  that  is  non- 
repairable,  incapable  of  operation  on 
roads  or  highways,  and  has  no  value 
except  as  a  source  of  parts  or  scrap.  The 
definitions  for  salvage  and  jiuik  motor 
vehicles  include  any  individual  state 
and  federally  recognized  tribe's 
definition  for  a  vehicle  that  is  declared 
a  total  loss  or  economically  impractical 
to  repair.  The  only  parts  affected  by  the 
Act  ("covered  major  parts")  are  original 
major  parts  that  are  dismantled, 
recycled,  salvaged,  or  otherwise 
removed  from  motor  vehicles  and  that 
possess  a  parts  marking  label  with  the 
17-character  VIN  or  a  derivative  of  the 
VIN. 

The  Act  does  not  apply  to  the  sale  of 
new  motor  vehicles.  Fiuthermore,  the 
Act  does  not  apply  to  the  sale  of 
manufactiu^r  replacement  parts  or  new 
after-market  parts.  These  parts  have 
unique  labels  that  identify  them  as  new 
replacement  parts  and  are  not  required 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  to  possess 
parts-marking  labels  with  the  17- 
character  VIN  or  a  derivative  of  the  VIN. 
For  example,  parts  manufactiu-ed  by 
parts  manufacturers,  that  are  distributed 
to  replace  or  repair  original  parts,  are 
not  required  to  be  inspected  and 
checked  against  the  NSPMVIS. 

The  Act  allows  for  civil  penalties  of 
not  more  than  $1,000  for  each  violation 
of  the  regulations  implementing  the  Act 
to  a  maximum  of  $250,000  for  a  related 
series  of  violations.  The  Act  also  allows 
for  enforcement  of  a  civil  penalty  of  not 
more  than  $100,000  a  day  for  each 
violation  related  to  chop  shop  activity. , 
This  applies  to  any  person  who 
knowingly  owns,  operates,  maintains,  or 
controls  a  chop  shop,  conducts 
operations  in  a  chop  shop,  or  transports 
a  passenger  motor  vehicle  or  passenger 
motor  vehicle  part  to  or  from  a  chop 
shop. 

Regarding  the  NSPMVIS,  the  Act 
requires  that  the  Attorney  General  of  the 
United  States,  in  consultation  with  the 
Secretary  of  Transportation: 
(1)  Establish  and  maintain  an 

information  system  containing  the 
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VIN  of  stolen  passenger  motor 
vehicles  and  the  VIN  or  its  derivative 
of  stolen  passenger  motor  vehicle 

farts; 
Prescribe  by  regulation  procedures 
by  which  an  individual  or  entity,  not 
engaged  in  the  business  of  salvaging, 
dismantling,  recycling,  or  repairing 
passenger  motor  vehicles,  intending 
to  transfer  a  passenger  motor  vehicle 
or  passenger  motor  vehicle  part  may 
obtain  information  as  to  whether  the 
vehicle  or  part  is  listed  in  the  System 
as  stolen; 

(3)  Prescribe  by  regulation  procedures 
by  which  an  insurance  carrier  selling 
comprehensive  motor  vehicle 
insurance  coverage  that  obtains 
possession  of  and  intends  to  transfer 
a  junk  motor  vehicle  or  a  salvage 
motor  vehicle,  can  verify  whether  the 
vehicle  is  listed  in  the  System  as 
stolen;  and 

(4)  Prescribe  by  regulation  procediues 
by  which  a  person  engaged  in  the 
business  of  salvaging,  dismantling, 
recycling,  or  repairing  passenger 
motor  vehicles  can  verify  that  a  major 
passenger  motor  vehicle  part  has  not 
been  listed  in  the  System  as  stolen. 

The  Act  also  directs  that  the  parts 
marking  program  be  expanded  to  cover 
all  vehicles,  with  the  exception  of  a 
limited  number  of  lines  for  which 
waivers  are  granted,  unless  the  Attorney 
General  determines  that  parts  marking 
does  not  substantially  inhibit  chop  shop 
operations  and  vehicle  theft. 

What  has  the  Department  of  Justice 
done  to  address  the  problem? 

The  Federal  Bureau  of  Investigation 
(FBI),  as  directed  by  the  Attorney 
General,  haS  coordinated  the  policy  and 
legislative  efforts  on  the  NSPMVIS  since 
November  1993.  Pursuant  to  49  U.S.C. 
33109(c),  the  Attorney  General 
established  the  NSPMVIS  Federal 
Advisory  Committee  (Committee)  and 
charged  it  with  providing 
recommendations  and  a  final  report  to 
Congress  and  the  Attorney  General.  The 
FBI  conducted  a  pilot  project  and  on 
January  31, 1996,  published  the  "Final 
Report  on  the  National  Stolen  Passenger 
Motor  Vehicle  Information  System 
(NSPMVIS)  Pilot  Project  and  National 
Implementation  Study"  for  the  Attorney 
General  and  Congress.  It  also  drafted 
immunity  language  providing  limited 
civil  immunity  to  system  participants 
that  was  included  in  the  Anti  Car  Theft 
Improvements  Act  of  1996.  See  Pub.  L. 
No.  104-152  (1996).  A  formal 
Memorandum  of  Understanding  (MOD) 
was  developed  between  the  FBI  and  the 
NICB  in  April  1997  establishing 
procedures  for  and  limits  on  the 


appropriate  use  by  the  NICB  of  the  FBI's 
National  Crime  Information  Center 
(NCIC)  stolen  vehicle  and  stolen  vehicle 
part  data  (the  NCIC  Vehicle  File)  by  the 
NICB. 

This  proposed  rule  is  being  published 
to  further  the  implementation  of  the 
NSPMVIS.  It  has  a  direct  impact  on  the 
following  groups:  motor  vehicle  owners 
and  consumers;  motor  vehicle  parts 
dealers  (including  motor  vehicle 
dismantlers,  recyclers,  repairers,  and 
salvagers);  the  insurance  industry; 
motor  vehicle  auctioneers  and  salvager 
pools  (these  groups  often  act  as  an  agent 
of  insurers  to  sell  or  transfer  salvage  or 
jxmk  motor  vehicles);  motor  vehicle 
manufacturers;  and  the  law  enforcement 
community.  Each  of  these  groups  has 
interests  in  and  concerns  regarding  a 
national  stolen  motor  vehicle  parts 
system  and  we  encourage  all  of  these 
organizations  to  submit  any  comments, 
concerns,  or  ide^s  regarding  the  overall 
motor  vehicle  theft  problem  or  any 
aspect  of  this  proposed  rule. 

What  wiU  be  the  role  of  the  NSPMVIS? 

The  NSPMVIS  will  operate  as  a  large 
data  exchange  system  for  the  purposes 
of  establishing  and  verifying  the  theft 
status  of  salvage  or  jimk  motor  vehicles 
and  covered  major  parts  by  permitting 
the  comparison  of  VINS  with  stolen  and 
stolen  parts  data  previously  entered  into 
the  System.  Participants  will  include 
motor  vehicle  insiu«rs,  dismantlers, 
recyclers,  repairers,  and  salvagers.  This 
proposed  rule  does  not  impose  an 
obligation  to  use  the  System  nor  does  it 
assess  penalties  for  failure  to  use  the 
System  against  individuals  and  entities 
not  engaged  in  the  business  of  salvaging, 
dismantling,  recycling,  or  repairing 
passenger  motor  vehicles  (such  as  the 
ordinary  consumer  who  purchases, 
sells,  or  transfers  motor  vehicles  and 
parts  for  his  or  her  own  personal  use) 
who  intend  to  transfer  a  passenger 
motor  vehicle  or  part  without  verifying 
its  theft  status.  However,  if  these 
individuals  or  entities  wish  to  inquire  of 
the  System,  this  proposed  riile  does 
prescribe  procedures  under  which  they 
may  do  so. 

What  is  the  Federal  Advisory 
Committee  and  what  were  its 
Recommendations? 

In  order  to  solicit  recommendations 
for  establishing  the  NSPMVIS  firom 
those  industries  and  organizations  that 
are  directly  impacted  by  the  System,  the 
Act  established  the  NSPMVIS  Federal 
Advisory  Committee  for  which  the  FBI 
provided  oversight.  The  Committee 
membership  included  representatives  of 
the  insurance,  dismantling,  recycling, 
repairing,  and  salvaging  industries,  the 


NHTSA,  local  law  enforcement,  and  a 
consumer  advocacy  group. 

The  Committee  convened  on  four 
separate  occasions  in  the  Washington, 
DC.  area:  November  18-19. 1993;  April 
19-20. 1994;  June  14-15,  1994;  and 
August  16-17, 1994.  It  developed  a  set 
of  recommendations  on  the 
development  of  the  stolen  motor 
vehicles  and  parts  information  system. 

The  recommendations  addressed 
System  administration  and  design;  the 
appointment  of  a  System  Administrator; 
law  enforcement  notification  procedures 
should  the  System  determine  a  part  is 
stolen;  and  the  documentation  of 
inquiries  in  cases  where  no  theft  is 
indicated  in  the  System.  The  Committee 
also  recommended  enactment  of 
legislation  providing  a  limited 
immunity  clause  for  system 
participants.  In  addition,  the  Committee 
issued  recommendations  as  to  the  level 
of  security  necessary  to  ensiu-e  the 
safety  and  reliability  of  the  System  and 
methods  for  ensuring  the  completeness, 
timeliness,  and  accuracy  of  the  data 
entered  and  stored  in  the  System.  The 
Committee  also  proposed  legislation  for 
a  uniform  definition  of  salvage  and  junk 
motor  vehicles.  Furthermore,  the 
Committee  recommended  how  the  theft 
status  determination  should  occvir  and 
the  methods  for  handling  cases  where 
the  System  cannot  make  a 
determination  in  a  timely  manner. 
Finally,  the  Committee  recommended 
who  should  be  responsible  for  (1) 
verifying  whether  covered  major  parts 
have  been  stolen,  and  (2)  processing  the 
checks  and  verifications  of  VINs 
through  the  System. 

The  Committee's  recommendations 
were  designed  to  provide  the  key 
development  and  implementation 
criteria  to  which  Committee  members 
believe  the  System  needs  to  adhere  in 
order  to  maximize  its  effectiveness.  The 
Committee  members  drafted  these 
recommendations  after  thoroughly 
considering  all  of  the  potential  issues 
and  effects  of  the  System.  The 
reconunendations  of  the  Committee, 
with  some  modifications  and  revisions 
based  on  the  NSPMVIS  pilot  project  and 
subsequent  legal  opinions,  represent  the 
core  requirements  of  this  proposed  rule. 

Through  the  FBI's  Criminal  Justice 
Information  Services  (CJIS)  Advisory 
Policy  Board  process,  the  FBI  initially 
recommended,  in  June  1993,  that  the 
NICB  serve  as  the  System  Administrator 
of  the  NSPMVIS.  The  NSPMVIS  Federal 
Advisory  Committee  included  this 
recommendation  in  its  Final  Report 
published  in  November  1994.  The 
Attorney  General  approved  this 
recommendation  in  a  memorandum  to 
the  FBI,  dated  January  18, 1995.  to  the 
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event  that  the  NICB  is  not  abld  to  serve 
as  the  System  Administrator,  a 
successor  will  be  recommended  through 
the  CJIS  Advisory  Process  for  the 
Attorney  General  to  consider  for 
approval. 

The  NICB  was  created  through  a  1992 
merger  of  the  National  Automobile 
Theft  Bureau  (NATB)  and  the  tosurance 
Crime  Prevention  tostitute  (ICPI).  The 
NATB  was  involved  primarily  with  the 
prevention  of  vehicle  theft  and  the  ICPI 
primarily  handled  suspicious  or 
questionable  property/casualty  claims. 

to  order  for  the  NICB  to  serve  as  the 
NSPMVIS  System  Admmistrator,  it  was 
necessary  to  create  an  on-line  toterface 
between  the  NCIC  Vehicle  File  and  the 
NICB.  The  CJIS  Advisory  Policy  Board 
approved  this  interface  and  a  "mirror 
image"  system  became  operational  in 
June  1994,  providing  the  NICB  with  the 
capability  to  process  VINs  agamst  the 
NCIC  Vehicle  File.  The  NICB  already 
serves  as  a  central  repository  of  key 
vehicle  theft  data,  includmg  theft 
reports,  export  data,  and  titling 
information. 

What  Were  the  Results  of  the  Pilot 
Project? 

Following  the  completion  of  the  work 
of  the  Committee  and  delivery  of  its 
fmal  report  in  January  1995,  the  FBI  and 
the  NICB  agreed  to  conduct  a  pilot 
project  in  order  to  test  the  concept  and 
feasibility  of  the  System.  The  pilot 
project  began  in  March  1995  in  Texas, 
and  expanded  to  Illinois  in  July  1995. 
However,  VINs  from  salvage  motor 
vehicles  and  covered  major  parts  were 
collected  ft'om  all  fifty  states  and 
checked  against  the  NSPMVIS  for  the 
entire  year.  The  theft  rate  during  the 
pilot  project  for  salvage  motor  vehicles 
and  their  covered  major  parts  was  ..34 
percent.  This  means  that  less  than  one- 
half  of  one  percent  of  the  salvage  motor 
vehicles  and  covered  major  parts 
checked  agamst  the  System  were 
actually  stolen. 

There  are  several  reasons  for  the  low 
theft  ratio,  and  they  do  not  necessarily 
accurately  todicate  the  potential 
effectiveness  of  the  stolen  parts 
information  system.  The  primary  reason 
for  the  low  theft  ratio  is  due  to  the 
mconsistency  of  the  current  parts 
marking  regulations  and  the 
corresponding  state  laws  for  recording 
these  VIN  numbers.  Most  parts  dealers 
throughout  the  coimtry  mventory  a 
motor  vehicle  and  its  major  parts  based 
only  on  the  master  VIN  of  the  motor 
velidcle.  All  parts  removed  from  a 
specific  motor  vehicle  were  checked 
against  our  NCIC  Vehicle  File  based  on 
the  master  VIN  of  the  vehicle.  Thus,  if 
there  are  no  stolen  vehicles  m  a  given 


mventory.  which  is  likely  because  it  is 
rare  for  legitimate  parts  dealers  to 
purchase  a  stolen  vehicle,  then  there 
will  not  be  any  identifiable  stolen  parts 
to  that  inventory. 

It  is  clear,  however,  that  there  are 
covered  major  parts  in  motor  vehicles 
that  possess  VINs  different  from  the 
master  VIN  of  the  vehicle.  This 
proposed  rule  takes  toto  accoimt  the 
necessity  of  a  parts  verification  process 
that  ensures  that  any  covered  major  part 
with  a  VIN  different  from  the  master 
VIN  is  checked  against  the  System  based 
on  its  unique  VIN  and  not  the  master 
VIN. 

The  low  theft  ratio  on  salvage  motor 
vehicles  and  parts  is  also  indicative  of 
the  type  of  businesses  that  currently 
report  salvage  data  to  the  NICB.  The 
companies  reportmg  salvage  to  the  NICB 
are  organizations  that  have  a  direct 
interest  in  reducing  or  eUminattog  the 
market  for  stolen  parts.  Thus,  one  would 
not  expect  to  discover  a  large  volume  of 
stolen  parts  from  processing  the 
inventories  of  these  organizations 
agamst  the  NCIC  Vehicle  File. 

It  is  important  to  note  that  the 
NSPMVIS  pilot  project  consistently 
found  "bad  VINs"  being  reported  to  the 
NICB  by  the  participants.  "Bad  VINs" 
are  those  that  do  not  correspond  to  an 
actual  17  character  VIN  assigned  by  a 
n\anufacturer.  Almost  four  percent  of  all 
VINs  reported  to  the  NICB  during  1995 
were  "bad  VINs."  The  large  number  of 
"bad  VINs"  is  due  mainly  to  human 
error,  including  difficulty  in  reading  the 
Mylar  stickers  that  contain  the  VINs  and 
misidentifying  or  transpostog  the 
numbers  and  letters  durtog  inventory  or 
when  they  are  reported  to  the  NICB. 

FoUowtog  the  completion  of  the  pilot 
project,  the  FBI  submitted  to  the 
Attorney  General  and  Congress  a  report 
on  the  pilot  along  with  a  national 
implementation  study.  The  study 
explained  that  the  goal  of  the  NSPMVIS 
is  to  reduce  the  market  for  stolen  major 
component  parts.  Thus,  processtog  the 
covered  toventories  of  all  insurers  and 
parts  dealers  against  the  NSPMVIS  is 
crucial  to  the  overall  success  of  the 
system.  With  the  cooperation  of  major 
associations,  such  as  the  Automotive 
Recyclers  Association,  which  estimates 
that  it  collects  VIN  data  from 
approximately  two-thfrds  to  three- 
fourths  of  the  parts  industry,  the 
NSPMVIS  will  be  assured  of  receiving  a 
high  level  of  participation  with  a 
minimal  impact  on  the  affected 
businesses.  Likewise,  the  NICB  receives 
VIN  data  from  approximately  60  percent 
of  the  tosurance  todustry  so  that  a  high 
level  of  ptuticipation  can  also  be 
assured  from  this  todustry  by  utiliztog 
existing  data  transfer  mechanisms.  One 


of  the  goals  of  the  System  is  to  make  the 
electronic  transfer  of  data  from  insurers 
and  parts  dealers  to  the  NICB  as  simple 
as  possible  for  the  participants. 

However,  there  are  also  thousands  of 
non-automated  parts  dealers  around  the 
coimtry  who  must  be  included  in  the 
process,  todustry  experts  suggest  that  as 
many  as  80  percent  of  parts  dealers 
throughout  the  coimtry  purchase  fewer 
than  50  vehicles  per  month  and  would 
be  considered  small.  It  is  the  intention 
of  the  NSPMVIS  and  totegral  to  the 
success  of  the  System  that  the 
toventories  of  smaller  dealers  be 
tocluded  in  the  part  verification 
process.  However,  since  many  of  these 
small  dealers  do  not  have  computerized 
inventories  that  can  be  easily  forwarded 
to  the  NICB,  telephonic  and  facsimile 
toquiries  of  the  NSPMVIS  will  be 
allowed. 

How  WiU  the  NSPMVIS  Be 
Implemented? 

At  this  time,  it  is  expected  that  the 
NICB  will  serve  as  the  NSPMVIS  System 
Administrator.  As  envisioned  by  the  FBI 
and  the  NICB,  the  NSPMVIS  wiU 
operate  as  a  large  data  exchange  system. 
Participants  will  conduct  NSPMVIS 
inspections  and  all  VIN  data  will  be 
transmitted  to  the  NICB  by  an  electronic 
tape.  E-mail,  electronic  file  transfer,  fax, 
or  telephone.  After  automatically 
creating  a  file  that  retains  all  incoming 
VINs,  the  date  and  time  of  the 
verification  request,  the  identity  of  the 
system  participant  from  which  the 
request  was  made,  and  the  name  and    ^ 
other  information  regarding  the 
individual  seektog  verification  of  stolen 
passenger  motor  vehicle"  parts  through  a 
system  participant  under  the  NSPMVIS, 
the  System  will  perform  its  primary 
function:  checking  the  VINs  against  the 
mirror  image  of  the  NCIC  Vehicle  File 
maintained  at  NICB  Headquarters.  As  a 
result  of  this  process,  any  resulting  theft 
confirmations  based  on  the  VIN  inquiry 
would  be  identified  prior  to  any  sale  or 
transfer  of  the  vehicle  or  its  covered 
major  parts  to  the  consumer. 

The  NSPMVIS  System  Administrator 
will  query  the  NCIC  Vetocle  File  to 
determtoe  whether  there  is  an  active 
theft  record  for  any  of  the  specific  VINs. 
Depending  on  the  result  of  the  query, 
the  System  will  either  (1) 
simultaneously  send  a  theft  notice  to 
law  enforcement  and  the  toquiring 
entity  (system  participant)  when  there  is 
an  active  theft  record  for  a  VIN  to  NCIC; 
or.  (2)  automatically  send  a  unique 
authorization  number  to  the  system 
participant  when  there  is  no  NCIC  theft 
record,  allowtog  for  the  sale  or  transfer 
of  the  vehicle  or  part.  In  the  case  of  a 
System  theft  confirmation,  the  following 
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message  will  be  sent  to  the  system 
participant  attempting  to  sell  or  transfer 
the  vehicle,  or  sell,  transfer,  or  install 
the  covered  major  parts: 

The  vehicle  or  part  queried  has  been 
reported  stolen  and  the  sale  or  transfer  of  this 
vehicle  or  the  sale,  transfer,  or  installation  of 
this  part  must  be  terminated.  Law 
enforcement  has  been  provided  the  details 
regarding  this  inquiry. 

As  with  the  file  created  from  the 
incoming  VINs,  the  NSPMVIS  also 
automatically  creates  a  results  file, 
which  retains  all  of  the  theft  hits 
generated  by  the  System,  and  a  response 
file,  which  retains  all  of  the 
authorizations  generated  by  the  System. 
Each  of  these  files  has  a  date  and  time 
stamp  associated  with  each  theft  hit  or 
authorization.  The  actual  theft  notices 
or  authorization  numbers  are  sent  to  the 
system  participant  by  the  same  means  of 
communication  in  which  the  original 
requests  were  received  by  the 
NSPMVIS.  System  participants  are 
responsible  for  notifying  purchasers  or 
transferees  of  the  authorization  number 
in  any  written  form  they  deem 
appropriate,  but  consistent  with  the 
notification  requirements  set  out  in  this 
proposed  rule. 

Ifthe  NSPMVIS  cannot  verify  the  VIN 
in  a  "timely  manner,"  an  interim 
authorization  will  be  provided  to  the 
system  participant.  Any  organization 
reporting  "bad  VINs"  will  be  notified  of 
the  incorrect  VINs  and  will  be  required 
to  correct  the  VINs  prior  to  receiving  an 
authorization  to  sell  or  transfer  the 
vehicle  or  sell,  transfer,  or  install  the 
part. 

All  information  collected  by  the 
System  Administrator  as  part  of  the 
verification  request  process  under  the 
NSPMVIS  will  be  maintained  by  the 
System  Administrator,  as  custodian  for 
the  FBI.  The  NCIC  Privacy  Act  system 
of  records  notice  will  be  modified  to 
reflect  the  collection,  maintenance,  and 
use  of  this  information.  The  records 
collected  by  the  System  Administrator 
will  be  provided  to  the  FBI  upon  its 
request.  In  accord  with  the  routine  uses 
set  forth  in  the  NCIC  Privacy  Act  system 
of  records  notice,  the  information 
collected  by  the  System  Administrator 
may  be  disclosed  to  criminal  justice 
agencies  to  meet  criminal  justice 
objectives,  and  as  otherwise  provided 
for  in  routine  uses. 

What  are  NSPMVIS  Inspections? 

A.  Background 

The  NSPMVIS  Federal  Advisory 
Committee  concluded  that — in  order  to 
meet  the  intent  of  the  law  and  to  reduce 
theft  successfully — it  would  be  desirable 
for  all  NSPMVIS  participants  (insurers, 


salvagers,  dismantlers,  recyclers,  and 
repairers)  to  inspect  salvage  and  junk 
motor  vehicles  for  the  purpose  of 
collecting  both  the  master  VIN  of  the 
vehicle  and  the  part  numbers  for  any 
covered  major  parts  that  possess  the  VIN 
or  a  derivative  of  the  VIN.  Participants 
would  then  enter  this  data  into  the 
System  to  verify  the  theft  status  of  both 
vehicles  and  of  covered  major  parts.  The 
inspecting  of  major  parts  and  the 
verifying  of  part  theft  status  by  all 
participants  would  be  desirable  because 
most  salvage  and  junk  motor  vehicles 
enter  the  stream  of  commerce  through 
an  insurer  or  self-insured  entity. 

The  Anti  Car  Theft  Act,  however, 
does  not  require  insurers  to  verify  the 
theft  report  status  of  a  vehicle's  major 
parts  and  does  not  impose  any 
requirements  on  self-insured  entities.  In 
the  absence  of  any  statutory  direction  on 
these  points,  the  proposed  rule  does  not 
require  insurers  or  self-insured  entities 
to  inspect  or  report  on  covered  major 
parts.  Nevertheless,  it  was  clear  to  the 
Committee  that  the  effectiveness  of  the 
proposed  rules  in  successfully  reducing 
the  incidence  of  car  theft  would  be 
greatly  enhanced  if  the  requirement  to 
report  on  covered  major  parts  extended 
to  insurers  in  the  same  way  that  it  does 
to  other  NSPMVIS  participants, 
salvagers,  dismantlers,  recyclers,  and 
repairers.  The  Committee  concluded 
that  the  insurance  industry  and  self- 
insured  entities  that  deal  in  salvage  and 
junk  motor  vehicles  should  share 
responsibility  for  verifying  the  theft 
status  of  covered  major  parts.  In  light  of 
these  considerations,  and  the  clear 
intent  of  the  Act  to  reduce  vehicle  theft 
through  a  comprehensive  reporting 
scheme,  the  Department  requests 
comments  and  suggestions  on  a 
legislative  amendment  to  the  Act 
extending  mandatory  inspection  and 
reporting  of  major  covered  parts  to  trade 
organizations,  insurers,  self-insured 
entities,  and/or  other  interested  parties. 

B.  Requirements 

This  proposed  rule  requires  insurance 
carriers  to  inspect  only  for  the  master 
VIN  on  salvage  and  junk  motor  vehicles 
that  they  have  obtained  through  any 
means.  Following  inspection,  insurers 
must  report  the  master  VIN  to  the 
System  to  determine  whether  or  not  the 
vehicle  has  been  reported  stolen.  Once 
\he  theft  report  status  is  verified,  the 
insurers  are  required  to  provide  the 
transferee  with  a  uniform  verification 
document  in  a  form  approved  by  the 
Attorney  General.  As  previously 
explained,  this  proposed  rule  does  not 
require  such  entities  to  inspect  or  verify 
the  theft  status  of  covered  major  parts. 


This  proposed  rule  also  requires 
salvagers,  dismantlers.  recyclers,  and 
repairers,  prior  to  selling,  transferring, 
or  installing  covered  major  parts  marked 
with  an  identification  number,  to 
inspect  those  major  parts  that  they  have 
obtained  by  any  means  unless  the  theft 
report  status  of  a  vehicle  fi-om  which 
those  parts  were  derived  had  been 
previously  verified  by  an  insurance 
carrier  who  provided  a  oniform 
verification  document  in  a  form 
approved  by  the  Attorney  General  (the 
aforementioned  uniform  verification 
document  provided  by  an  insurance 
carrier  exempts  covered  major  parts 
derived  from  that  vehicle  fi-om  the 
NSPMVIS  verification).  This  proposed 
rule  also  requires  such  entities  then  to 
verify  the  theft  report  status  of  covered 
major  parts  by  using  the  VINs  of  those 
parts  or  their  derivative  vehicles  as  a 
basis  for  comparison  with  reported 
stolen  vehicle  or  covered  major  part 
VINs  on  file  in  the  NSPMVIS.  The 
inspection  and  verification 
requirements  will  ensure  that  covered 
major  parts  are  inspected  prior  to  the 
repair  or  dismantling  of  a  vehicle. 

C.  Voluntary  inspection  and  reporting 
The  Department  encourages  insurers 

to  volimtarily  conduct  inspections  of 
ctovered  major  parts  and  then  to  report 
to  the  NSPMVIS  any  specific  parts 
inspected.  The  Department  also 
encourages  such  entities  voluntarily  to 
report  to  the  purchaser  or  transferee  of 
the  vehicle  the  identification  number  of 
specific  parts  the  entity  inspected  and 
reported. 

D.  Marginal  Costs 

The  Department  acknowledges  that 
the  Anti  Car  Theft  Act's  inspection 
requirement  imposes  some  costs  on  the 
entities  affected.  Insurance  carriers 
selling  comprehensive  motor  vehicle 
insurance  already  verify  the  VINs  of 
jimk  or  salvage  motor  vehicles  of  which 
they  obtain  possession  as  a  part  of 
normal  business  practices.  Whether  or 
not  a  claim  is  honored  is  dependent  in 
some  cases  on  verifying  that  the  vehicle 
in  question  is  in  fact  the  insured 
vehicle.  The  cost  imposed  on  insiuance 
carriers  by  the  Act  amounts  to  the 
administrative  costs  of  conducting  the 
theft  status  verification  with  the 
NSPMVIS. 

Persons  engaged  in  the  business  of 
salvaging,  dismantling,  recycling,  or 
repairing  passenger  motor  vehicles 
already  conduct  some  form  of  vehicle 
inspection  and  inventorying  for  their 
own  business  purposes  when  adding, 
among  other  items,  the  covered  major 
parts  to  their  inventories.  As  a  result  of 
that  business  function,  they  ordinarily 
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already  have  the  equipment  necessary  to 
perform  the  NSPMVIS  inspection.  The 
costs  imposed  on  these  entities  amount 
to  the  administrative  costs  of  logging  the 
VIN  or  its  derivative  of  the  covered 
major  parts  and  conducting  the  theft 
status  verification  with  the  NSPMVIS. 
As  a  result,  the  Department  believes 
that  the  additional,  marginal  costs  for  a 
NSPMVIS  inspection  to  the  affected 
entities  should  be  minimal.  These 
regulations  require  only  those 
inspections  mandated  by  statute  and  the 
reporting  of  relevant  information  that  is 
either  statutorily  mandated  or  already  in 
the  custody  of  the  affected  entity. 
Further,  this  proposed  rule  suggests 
allowing  participants  to  contract  out  the 
inspection  process  in  order  to  relieve 
some  of  the  burden  of  initial  cash 
outlays  that  would  be  required  if  they 
do  not  presently  possess  the  necessary 
equipment  to  conduct  inspections  and/ 
or  verifications. 

The  FBI  already  operates  and 
maintains  a  national  information 
system,  the  NCIC,  which  includes 
information  concerning  stolen  vehicles 
and  vehicle  parts.  Currently,  only  the 
law  enforcement  and  criminal  justice 
communities  may  enter  records  into,  or 
query,  the  NCIC  database.  Many  people 
have  been  critical  of  the  NCIC's 
effectiveness  and  law  enforcement's 
ability  to  reduce  thefts  of  stolen  vehicle 
parts.  Their  concerns  stem  from  the  lack 
of  stolen  motor  vehicle  part  information 
entered  into  the  NCIC  database.  In  the 
past,  this  data  was  scarce,  in  part, 
because  the  inspected  parts  did  not 
contain  a  unique  numerical  identifier. 
The  FBI  believes  that  entry  of  such 
information  into  the  NCIC  will  increase 
with  the  advent  of  mandatory  parts 
marking,  thus  enabling  law  enforcement 
to  be  more  effective  in  conducting  these 
types  of  stolen  motor  vehicle  and  motor 
vehicle  parts  investigations. 

The  Department  requests  comments 
and  suggestions  on  modifications  to  this 
proposed  rule  that  will  further  enhance 
flexibility  in  participating  in  the 
program  and  reduce  participant  costs, 
while  still  complying  with  the  Act. 

E.  Program  EfifectiTeness  Issues 

I  In  order  to  accurately  measure  the 
reduction  in  the  theft  of  motor  vehicle 
major  parts  as  a  result  of  the  NSPMVIS. 
the  System  will  need  to  be  fully 
operational  and  in  place  for  a  significant 
period  of  time,  possibly  one  to  two 
years,  in  order  to  allow  for  full 
compliance  and  cooperation  by  all 
participants,  especi^ly  parts  dealers 
and  law  enforcement. 

The  national  implementation  study 
also  raised  several  issues  that  may 
prevent  the  successful  implementation 


of  the  System.  First,  there  is  no 
provision  in  the  Act  for  funding  the 
NSPMVIS.  system  participants,  or  the 
states  and  federally  recognized  tribes  for 
parts  inspection,  salvage  reinspection, 
or  law  enforcement  participation.  In 
addition,  there  is  no  current  funding  for 
the  operation  of  the  System  through 
either  the  FBI  or  the  NICB.  The  NICB 
estimated  that  it  will  require  $850,000 
to  administer  the  System  in  the  initial 
year  of  operation  and  $400,000  in 
•subsequent  years.  A  second  issue  that 
might  have  an  impact  on  the 
effectiveness  of  the  System  involves  the 
lack  of  follow-up  motor  vehicle 
inspections  to  identify  covered  major 
parts  and  their  VINs  or  the  derivatives 
of  their  VINs.  The  Act  specifies  that 
insurance  carriers  need  only  verify  the 
theft  report  status  of  a  motor  vehicle 
being  transferred  and  provide  that 
verification  to  the  purchaser.  If  the 
vehicle  is  stolen,  the  transfer  does  not 
proceed;  if  the  vehicle  is  not  stolen,  the 
purchaser  can  then  rely  on  that 
verification  to  conduct  additional 
transfers  of  either  the  vehicle  itself  or  its 
major  parts.  Therefore,  it  is  possible  that 
an  insiuance  carrier  could  unknowingly 
transfer  a  motor  vehicle  containing 
stolen  parts  and  the  transferee  would,  as 
a  result,  unknowingly  possess  and 
possibly  transfer  stolen  parts  contained 
within  that  vehicle.  The  fact  that  under 
certain  circimistances  the  transfer  of 
stolen  items  can  occur  as  part  of  a 
regulated  transaction  designed  to  reduce 
such  an  occiurence  undermines  the 
credibility  and  effectiveness  of  the 
NSPMVIS. 

F.  Program  Evaluation 

The  impact  and  effectiveness  of  the 
NSPMVIS  as  a  tool  for  reducing  auto 
theft  is  best  assessed  after  the  System 
has  been  in  operation  for  a  meaningful 
period  of  time.  After  a  review  of  a 
timely  evaluation  of  the  NSPMVIS  and 
additional  information  on  the  overall 
auto  theft  issue,  the  Attorney  General 
will,  as  required  by  49  U.S.C.  33103(d), 
undertake  a  "Long  Range  Review  of 
Effectiveness"  regarding  the  theft 
prevention  standards  that  require 
marking  of  covered  major  parts  installed 
on  certain  vehicle  lines. 

G.  Supplementary  Solutions 

It  is  equally  important  for  the  law 
enforcement  conununity  to  increase  the 
entry  of  information  concerning  stolen 
major  parts  into  NCIC  in  order  to 
assemble  a  comprehensive  database  of 
stolen  vehicle  parts.  Once  the  final 
major  parts  marking  regulations  are  in 
effect,  the  FBI  will  forward  information 
concerning  the  new  standards  to  federal, 
state,  and  local  law  enforcement  in 


order  to  educate  those  entities  on  how 
to  identify  the  parts  marking  for  missing 
major  parts  from  a  specific  vehicle,  as 
well  as  for  recovered  major  parts  found 
separate  from  the  original  vehicle.  Once 
identified,  those  markings  can  be  used 
to  enter  missing  major  parts  into  the 
NCIC,  which  provides  the  records  that 
will  populate  the  NSPMVIS,  and  to 
inquire  as  to  the  theft  status  of  those 
recovered  parts.  Increasing  the  entry  of 
stolen  parts  into  the  NCIC  is  an 
important  goal  that  can  be  achieved 
quickly  through  a  national  cooperative 
effort  directed  at  educating  law 
enforcement. 

H.  Federally  Recognized  Tribes 

The  Department  recognizes  the  fact 
that  federally  recognized  tribes  in  some 
states  are  issuing  motor  vehicle 
registrations  and  titles.  This  proposed 
rule  applies  to  any  motor  vehicle  and  its 
parts  where  the  motor  vehicle  has  been 
registered  and  titled  in  the  jurisdiction 
of  a  federally  recognized  tribe.  As  a 
result,  references  to  federally  recognized 
tribes  are  included  in  the  definitions 
section  and  other  relevant  parts  of  the  • 
proposed  rule. 

Procedural  Matters: 

Initial  Regulatory  Flexibility  Analysis 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980  (RFA),  as 
amended,  5  U.S.C.  601-612,  to  ensure 
that  Government  regulations  do  not 
imnecessarily  or  disproportionately 
burden  small  entities.  TTie  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
woidd  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  This  proposed  rule  was  drafted 
in  a  way  designed  to  minimize  the 
impact  that  it  has  on  small  business 
wMle  meeting  the  Act's  objectives. 

The  FBI  solicited  recommendations 
for  establishing  the  NSPMVIS  from 
those  industries  and  organizations  that 
are  directly  impacted  by  the  System.  A 
Federal  Advisory  Committee  was 
formed  that  consisted  of  representatives 
of  the  industries  and  entities  most  likely 
to  be  affected  by  the  NSPMVIS. 
Members  of  this  committee  included 
representatives  of  the  motor  vehicle 
industry,  the  law  enforcement 
community,  and  the  insurance, 
dismantling,  repair,  recycling,  and 
salvage  industries.  The  Conmiittee 
developed  a  set  of  recommendations  on 
the  development  of  the  stolen  parts  and 
motor  vehicle  system  that  served  as  the 
basic  guideline  under  which  the 
NSPMVIS  will  be  implemented.  The 
burden  of  motor  vehicle  inspections 
cannot  be  shared  fully  among  the 
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affected  industries  as  initially 
recommended  because,  as  previously 
discussed,  the  Act  does  not  require  the 
insurance  industry  to  inspect  a  motor 
vehicle's  mdjor  component  parts. 

The  NSPMVIS  applies  to  salvage  and 
jxmk  motor  vehicles  and  those  covered 
major  parts  that  are  labeled  with  the 
master  VIN  or  a  derivative  of  that 
number.  The  only  parts  affected  by  the 
System  are  original  major  parts  that  are 
dismantled,  recycled,  salvaged,  or 
otherwise  removed  firom  motor  vehicles 
and  that  possess  a  parts  marking  label 
with  the  1 7-character  VIN  or  a 
derivative  of  the  VIN. 

The  NSPMVIS  does  not  apply  to  the 
sale  of  new  vehicles,  manufacturer 
replacement  parts,  or  new  after-market 
parts.  These  parts  have  unique  labels 
that  identify  them  as  new  replacement 
parts  and  are  not  required  by  NHTSA  to 
possess  parts-marking  labels.  For 
example,  parts  manufactured  by.  a  parts 
manufactxirer,  that  are  distributed  to 
replace  or  repair  original  parts,  are  not 
required  to  be  inspected  and  checked 
against  the  NSPMVIS. 

Based  on  information  from  the  NICE, 
which  we  anticipate  will  serve  as  the 
NSPMVIS  System  Administrator,  it  is 
estimated  that  there  are  approximately 
3,000  insurance  companies  nationwide 
that  transfer  nearly  2.5  million  salvage 
and  junk  motor  vehicles  annually.  The 
NICB  estimates  that  currently  60 
percent,  or  1.4  million,  of  these  salvage 
and  jimk  vehicles  contain  major  parts 
marked  with  the  VIN  that  would 
ultimately  be  required  to  be  inspected 
through  the  NSPMVIS.  Furthermore, 
based  on  1996  insurance  data  reported 
to  the  NICB,  over  50  percent  of  these 
motor  vehicles  will  originate  from  the 
ten  largest  insurance  groups  transferring 
salvage  and  junk  motor  vehicles.  The 
FBI  also  estimates  that  there  are  about 
135  motor  vehicle  salvage  pools  that 
auction  2.5  million  salvage  and  junk 
motor  vehicles  annually.  In  addition, 
there  are  an  estimated  10,000  motor 
vehicle  recyclers  nationwide  handling 
approximately  8  million  salvage  and 
junk'vehicles  annually. 

Because  the  entities  presently 
providing  salvage  and  recycling  services 
are  primarily  small  businesses,  this 
proposed  rule  was  developed  and 
reviewed,  where  possible,  with  the 
needs  and  cimunstances  of  small 
businesses  specifically  in  mind.  The 
Department  has  included  a  niunber  of 
significant  alternatives  in  this  proposed 
rule  that  would  accomplish  the 
objectives  of  the  Act  and  minimize  any 
significant  economic  impact  on  small 
entities,  such  as  allowing  the  use  of 
contractors  for  parts  inspections.  It  has 
also  sought  to  avoid  burdens  on  outside 


entities  beyond  those  requirements 
needed  to  reduce  the  rate  and  number 
of  motor  vehicle  and  major  motor 
vehicle  part  theft.  Moreover, 
requirements  have  been  drafted  so  as 
not  to  disrupt  existing  business 
practices.  For  example,  inventories 
existing  prior  to  the  date  of 
implementation  are  not  required  to  be 
inspected,  and  covered  major  parts 
damaged  to  such  an  extent  that  the  VIN 
markings  are  imreadable  are  also 
exempt  from  inspection.  Therefore,  we 
have  determined  under  the  RFA  that 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Department  is  not  aware  of  any 
relevant  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  this  proposed 
rule. 

Executive  Order  12866:  Regulatory 
Planning  and  Review 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  section  1  (b).  The  Department 
has  determined  that  this  rule  is  a 
"Significant  Regulatory  Action"  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  section  3  (f).  and 
accordingly  this  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

Executive  Order  13132:  Federalism 

This  proposed  rule  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  proposed  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  preparation  of  a 
Federalism  summary  impact  statement. 

Executive  Order  12988:  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3  (a)  and 
3  (b)  of  Executive  Order  12988,  Civil 
Justice  Reform. 

Unfunded  Mandates  Reform  Act  of  1995 

The  NICB  estimates  that 
approximately  1.5  to  3  million  vehicles 
will  be  affected  annually  as  a  result  of 
the  NSPMVIS  implementation.  The 
cumulative  cost  per  year  of  the  System 
can  be  estimated  to  be  only  a  small 
portion  of  the  total  cost  of  inspecting  a 
vehicle.  The  FBI  and  the  NICB  have 
contacted  a  nimaber  of  affected  entities 
that  estimate  complete  vehicle 
inspections  to  cost  between  $10.00  to 


$50.00  per  vehicle.  Since  affected 
industries  already  conduct  thorough 
vehicle  inspections  and  inventorying, 
the  additional  NSPMVIS  inspection 
represents  only  a  small  portion  of  the 
total  cost  estimate.  In  addition, 
equipment  required  to  perform 
NSPMVIS  inspections  already  exists; 
therefore,  start-up  costs  are  negligible. 
Thus,  this  proposed  rule  will  not  result 
in  the  expenditure  by  state,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100,000,000  or 
more  in  any  one  year;  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  are 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

The  FBI  has  solicited 
recommendations  for  establishing  the 
NSPMVIS  from  those  industries  and 
organizations  that  are  directly  impacted 
by  the  System.  A  NSPMVIS  Federal 
Advisory  Committee  was  formed, 
composed  of  members  of  the  motor 
vehicle  industry  and  the  law 
enforcement  community.  Committee 
members  from  insurance,  repair, 
recycling,  and  salvage  associations 
represented  the  interests  of  the  small 
businesses  that  will  be  affected  by  the 
NSPMVIS.  The  Committee  developed  a 
set  of  recommendations  on  the 
development  of  the  System,  which  will 
serve  as  the  basic  guideline  under 
which  the  NSPMVIS  will  be 
implemented.  This  proposed  rule  is  not 
a  major  rule  as  defined  by  section  251 
of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  804,  and  it  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets.  This  proposed  rule  has 
been  forwarded  to  the  Small  Business 
Administration  for  its  review. 


Paperwork  Reduction  Act 

The  Department  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  procedures  of  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13, 109  Stat.  163. 
The  proposed  information  collection  is 
published  to  obtain  comments  fit)m  the 
public  and  affected  agencies. 
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Public  comments  are  encouraged  and 
will  be  accepted  imtil  June  10.  2002.  We 
request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
conmients  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  shoiild  be  directed  to 
Stephen  A.  Bucar,  Supervisory  Special 
Agent,  Federal  Biu-eau  of  Investigation, 
CJIS  Division,  Module  C-3, 1000  Custer 
Hollow  Road.  Clarksburg.  WV  26306, 
(304)  625-2751. 

Overview  of  This  Information 
Collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
NSPMVIS. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  form.  CJIS  Division.  FBI, 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit  (Motor  vehicle  insiuers, 
dismantlers.  recyclers.  repairers,  and 
salvagers).  Other:  assorted  motor  vehicle 
parts  dealers.  Brief  Abstract:  The 
Department  of  Justice  is  implementing 
the  NSPMVIS.  49  U.S.C.  33109.  by 
issuing  regulations  to  establish  a 
national  system  for  verifying  the  theft 
status  of  salvage  and  jimk  (non- 
repairable)  motor  vehicles  and  major 
parts  marked  with  a  VIN  or  a  derivative 
of  that  number.  Under  specific 
conditions  detailed  in  the  regulations. 


the  following  entities  or  persons  must 
request  such  verification:  an  insurance 
carrier;  a  person  lawfully  selling  or 
distributing  vehicle  parts  in  interstate 
commerce;  or  an  individual  or 
enterprise  engaged  in  the  business  of 
repairing  passenger  motor  vehicles. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  13.500  respondents  at  an 
average  of  one  hour  per  week  to 
respond. 

(6)  An  estimate  of  the  annual  total 
public  burden  (in  hours)  associated  with 
the  collection:  702,000  total  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue. 
Northwest,  Suite  1220,  Washington,  DC 
20530. 

Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are 
simple  and  easy  to  understand.  The 
Presidential  memorandum  of  June  2. 
1998,  requires  that  new  regulations  be 
written  in  plain  language.  The 
Department  of  Justice  invites  your 
conmients  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following: 

(1)  Are  the  requirements  in  the 
proposed  rule  clearly  stated? 

(2)  Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity? 

(3)  Does  the  format  of  the  proposed 
rule  (grouping  and  order  of  sections,  use 
of  headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

(4)  Would  the  proposed  rule  be  easier 
to  imderstand  if  it  was  divided  into 
more  (or  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  nimibered 
heading,  for  example  §  89.1  Purpose  and 
scope.) 

(5)  Is  the  description  of  the  proposed 
rule  in  the  SUPPLEMENTARY  INFORMATION 
section  of  this  preamble  helpful  in 
understanding  it?  How  could  this 
description  be  more  helpful  in  making 
the  proposed  rule  easier  to  understand? 

Please  send  any  comments  you  have 
on  the  clarity  of  the  proposed  rule  to  the 
address  specified  in  the  ADDRESSES 
section. 

List  of  Subjects  in  28  CFR  Part  89 

Administrative  practice  and 
procedure.  Crime,  Law  Enforcement, 


Motor  Vehicles,  and  Organization  and 
functions  (Government  agencies). 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble  and  pursuant  to  49 
U.S.C.  33109,  Title  28  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  by  adding  Part  89  to  read  as 
follows: 

PART  89— NATIONAL  STOLEN 
PASSENGER  MOTOR  VEHICLE 
INFORMATION  SYSTEM 

Sec. 

89.1  Purpose  and  scope. 

89.2  Definitions. 

89.3  The  System  Administrator. 

89.4  Participation  in  the  National  Stolen 
Passenger  Motor  Vehicle  Information 
System. 

89.5  Responsibilities  of  insurers. 

89.6  Responsibilities  of  persons  «igaged  in 
salvaging,  dismantling,  recycling,  or 
repairing  passenger  motor  vehicles. 

89.7  Requesting  information  from  the 
National  Stolen  Passenger  Motor  Vehicle 
Information  System. 

89.8  Authorizations  and  notifications. 

89.9  Certification  in  lieu  of  a  system 
response. 

89.10  Circumstances  in  which  a  verification 
is  not  required. 

89.11  Contracting  out  the  inspection 
process. 

89.12  Notification  of  law  enforcement. 

89.13  Limited  immunity. 

Authority:  49  U.S.C.  33109.    . 

§  89.1    Purpose  and  scope. 

(a)  This  part  establishes  the  National 
.  Stolen  Passenger  Motor  Vehicle 

hiformation  System  (NSPMVIS  or 
System),  pursuant  to  49  U.S.C.  33109, 
which  requires  the  Attorney  General  to 
implement  a  national  system  to  verify 
the  theft  status  of  salvage  and  junk 
motor  vehicles  and  covered  major  parts. 

(b)  This  part  applies  to  salvage  and 
junk  motor  vehicles  and  those  covered 
major  parts  on  passenger  motor  vehicle 
lines  designated  by  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA).  The  inspection  requirement 
does  not  apply  to: 

(1)  New  vehicles; 

(2)  Manufactuirer  replacement  parts; 

(3)  New  after-market  parts;  or 

(4)  Motor  vehicles  or  major  parts 
entered  into  the  inventory  of  a  system 
participant  prior  to  the  effective  date 
of  the  System. 

§89.2    Deflnitions. 

In  this  part. 

After-market  Part  means  a  vehicle 
component  part  built  and  distributed  by 
a  parts  manufacturer  to  replace  or  repair 
a  vehicle's  original  parts. 

Authorization  Number  means  a 
imique  nimiber  provided  by  the  System 
Administrator  to  the  system  participant 
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that  allows  for  the  sale  or  transfer  of  the 
vehicle  or  covered  major  part. 

Chop  Shop  means  a  building,  lot. 
facility,  or  other  structure  or  premise  at 
which  at  least  one  person  engages  in 
receiving,  concealing,  destrojring, 
disassembling,  dismanUing, 
reassembling,  or  storing  a  passenger 
motor  vehicle  or  passenger  motor 
vehicle  part  that  has  been  unlawfully 
obtained: 

(1)  To  alter,  counterfeit,  deface, 
destroy,  disguise,  falsify,  forge, 
obliterate,  or  remove  the  identity  of  the 
vehicle  or  part,  including  the  vehicle 
identification  niunber  or  a  derivative  of 
that  number;  and 

(2)  To  distribute,  sell,  or  dispose  of 
the  vehicle  or  part  in  interstate  or 
foreign  commerce. 

Covered  Major  Part  means  a  major 
part  marked  with  a  vehicle 
identification  number  or  its  derivative. 
Derivative  of  a  Vehicle  Identification 
Number  (VIN)  means  a  matching 
portion  of  the  vehicle  identification 
number,  generally  the  last  eight 
characters  of  that  number. 

Inspection  means  locating  the  master 
Vehicle  Identification  Number  of 
salvage  and  junk  motor  vehicles  and/or 
the  vehicle  identification  number  or  its 
derivative  of  any  covered  major  parts 
and  verifying  the  theft  status  of  those 
vehicles  or  parts  with  the  System. 

Junk  Motor  Vehicle  means  a  vehicle 
that  is  non-repairable.  This  term 
indicates  a  vehicle  that  is  incapable  of 
operation  on  roads  or  highways  and  has 
no  value  except  as  a  source  of  parts  or 
scrap.  This  definition  includes  any 
individual  state  and  federally 
recognized  tribe's  definition  for  a 
vehicle  that  is  declared  a  total  loss  or 
economically  impractical  to  repair. 

Major  Part  means  the  engine; 
transmission;  right  front  fender;  left 
front  fender;  hood;  right  front  door;  left 
front  door;  right  rear  door;  left  rear  door; 
sliding  or  cargo  door{s);  frtint  bumper; 
rear  biunper;  right  rear  quarter  panel 
(passenger  cars);  left  rear  quarter  panel 
(passenger  cars);  right-side  assembly 
(Multipurpose  Passenger  Vehicles 
(MPVs);  left-side  assembly  (MPVs); 
pickup  box,  and/or  cargo  box  (Light- 
Duty  Trucks);  rear  door(s)  (both  doors  in 
case  of  double  doors);  decklid,  tailgate, 
or  hatchback  (whichever  is  present); 
grille:  the  trunk  floor  pan;  frame;  and 
any  other  part  of  a  passenger  motor 
vehicle  that  the  Secretary  of 
Transportation  by  regulation  specifies  as 
comparable  in  design  or  function  to  any 
of  the  parts  previously  listed. 

Manufacturer  Replacement  Part 
means  a  vehicle  component  part  built 
and  distributed  by  a  motor  vehicle 


manufacturer  to  replace  or  repair  a 
vehicle's  original  part. 

Manufacturer's  Certificate  of  Origin 
means  a  document  issued  by  the 
manufacturer  of  a  vehicle  that 
authenticates  the  vehicle's  origin  of 
manufacture  and  that  is  accepted  by  a 
state,  federally  recognized  tribe,  or 
country  for  titling  application  purposes. 

New  After-Market  Part  means  a 
vehicle  component  part  built  and 
distributed  by  other  than  the 
manufacturer  of  the  original  vehicle  but 
which  is  designed  to  replace  or  repair  a 
vehicle's  original  part. 

New  Vehicle  means  any  newly 
manufactured  vehicle  supported  by  a 
manufactiu-er's  certificate  of  origin  and 
that  has  not  previously  been  titled  in 
any  state,  federally  recognized  tribe,  or 
country. 

Salvage  Motor  Vehicle  means  a 
vehicle  that  has  been  damaged  by 
collision,  fire,  flood,  accident,  trespass, 
or  other  incident  to  the  extent  that  its 
fair  salvage  value  plus  the  cost  of 
repairing  the  vehicle  for  legal  operation 
on  roads  or  highways  exceeds  the  fair 
market  value  of  the  vehicle  prior  to  the 
incident  causing  the  damage.  A  salvage 
vehicle  may  be  rebuilt,  retitled,  and 
allowed  to  legally  operate  on  the  road. 
This  definition  includes  any  individual 
state  or  federally  recognized  tribe's 
definition  for  a  vehicle  that  is  declared 
a  total  loss  or  economically  impractical 
to  repair. 

System  means  the  National  Stolen 
Passenger  Motor  Vehicle  Information 
System. 

System  Administrator  means  an 
organization  approved  by  the  Attorney 
General  to  have  custodial  possession 
and  provide  system  maintenance  and 
operation  of  the  System  under  Attorney 
General  oversight  through  the  Federal 
Bureau  of  Investigation. 

System  Participant  means  any  person, 
business,  or  organization  mandated  to 
submit  vehicle  identification  niunber 
information  as  outlined  in  this  part. 
Theft  Confirmation  means  that  the 
master  VIN  of  salvage  and  jimk  motor 
vehicles  and/or  the  vehicle 
identification  niunber  or  its  derivative 
of  any  major  parts  have  been  checked 
against  the  System  and  the  System  has 
provided  a  notice  of  an  active  report 
that  the  vehicle  or  major  part  has  been 
reported  as  stolen  and  not  recovered, 
and  that,  as  a  result,  it  may  not  be  sold, 
transferred,  or  installed. 

Vehicle  Identification  Number  (VIN) 
means  a  unique  identification  number 
assigned  to  a  passenger  motor  vehicle  by 
a  manufacturer  in  compliance  with 
applicable  regulations;  the  master  VIN, 
which  applies  to  the  entire  vehicle,  is 
predominantly  located  in  the  upper  left . 


comer  of  the  dashboard  beneath  the 
windshield. 

Ve/uc/e  L/ne  means  the  name  that  a 
manufacturer  of  motor  vehicles  applies 
to  a  group  of  motor  vehicle  models  of 
the  same  make  that  have  the  same  body 
or  chassis,  or  otherwise  are  similar  in 
construction  or  design.  A  "line"  may, 
for  example,  include  2-door,  4-door, 
station  wagon,  and  hatchback  vehicles 
of  the  same  make. 

Verification  means  that  the  master 
VIN  of  salvage  and  junk  motor  vehicles 
and/or  the  vehicle  identification 
number  or  its  derivative  of  any  major 
parts  have  been  checked  against  the 
National  Stolen  Passenger  Motor 
Vehicle  Information  System  and  the 
System  Administrator  has  provided  an 
authorization  number  to  sell,  transfer,  or 
install  the  vehicle  or  major  parts. 

§89.3    The  System  Administrator. 

The  System  Administrator  is  the 
entity  designated  by  the  Attorney 
General  to  have  custodial  possession 
and  provide  maintenance  and  operation 
of  the  System  under  Attorney  General 
oversight  through  the  Federal  Bureau  of 
Investigation. 

§  89.4    Participation  in  the  Nationai  Stolen 
Passenger  Motor  Vehicle  Infonnation 
System. 

The  following  iodividuals, 
businesses,  or  organizations,  must 
participate  in  the  System: 

(a)  Any  insurance  carrier  selling 
comprehensive  motor  vehicle  insurance 
that  obtains  possession  of  and  transfers 
a  junk  or  salvage  motor  vehicle;  and, 

(b)  Any  person  engaged  in  the 
business  of  salvaging,  dismantling, 
recycling,  or  repairing  passenger  motor 
vehicles. 

§  89.5    Responsibilities  of  insurers. 

(a)  Any  insurance  carrier  selling 
comprehensive  motor  vehicle  insurance 
that  obtains  possession  of  and  transfers 
a  junk  or  salvage  motor  vehicle  is: 

(1)  Required  to  verify  through  the 
System  whether  the  salvage  or  junk 
motor  vehicle  is  reported  as  stolen  and 
not  recovered; 

(2)  Required  to  provide  to  the 
purchaser  or  transferee  of  the  vehicle 
from  the  insurance  carrier  a  written 
response  identifying  the  master  VIN  and 
verifying  that  the  vehicle  has  not  been 
reported  as  stolen  or,  if  reported  as 
stolen,  that  the  carrier  has  recovered  the 
vehicle  and  has  proper  legal  title  to  the 
vehicle; 

(3)  Encouraged  to  report  to  the  System 
all  major  parts  identified  as  missing 
fit)m  recovered  salvage  and  junk  motor 
vehicles,  that  an  insurance  carrier 
obtains  possession  of  and  transfers  to  a 
purchaser  or  transferee; 


»5_  J I 


I :-«— /Tr„1     cr     Mr 


RQ  /Tiiacrlair      AniHl    Q      9.002  / PrOOOSed    RulcS 


Federal  Register /Vol.  67,  No.  68 /Tuesday,  April  9,  2002 /Proposed  Rules 


17035 


(4)  Encoui-aged  to  report  to  the  System 
the  results  of  any  specific  major  peirts 
inspected;  and, 

(5)  Encouraged  to  provide  to  the 
purchaser  or  transferee  of  the  vehicle 
identification  of  the  specific  major  parts 
that  were  inspected  and  reported  to  the 
System,  and  to  advise  the  purchaser  or 
transferee  whether  the  parts  were 
reported  as  stolen. 

(b)  Any  insurance  carrier  selling 
comprehensive  motor  vehicle  insurance 
who  honors  a  request  under  §  89.7  must 
provide  a  written  response  pursuant  to 
paragraph  (b)(4)  of  that  section  verifying 
the  theft  status  only  of  the  vehicle  or 
part.  In  addition  to  those  requirements, 
the  written  form  must  also  include  the 
following  notation  as  the  first  text  at  the 
top  of  the  form:  "This  System 
verification  was  voluntarily  conducted 
upon  request  by  a  system  participant 
and  does  not  qualify  for  the  provisions 
under  49  U.S.C.  33110(b)(2)(A)  &  (B) 
and  49  U.S.C.  33111(b)(2),  which  allow 
fM-  the  transfer  of  a  motor  vehicle 
following  an  inquiry  ofthe  System 
where  the  theft  status  of  the  vehicle  has 
not  been  established." 

§89.6    Responsibilities  of  persons 
engaged  in  salvaging,  dismantling, 
recycling,  or  repairing  passenger  motor 
vehicles. 

(a)  Any  person  engaged  in  the 
business  of  salvaging,  dismantling, 
recycling,  or  repairing  passenger  motor 
vehicles  may  not  knowingly  sell  in 
commerce  or  transfer  or  install  a 
covered  major  part  without: 

(1)  Verifying  through  the  System  that 
the  major  part  has  not  been  reported  as 
stolen;  and. 

(2)  Providing  the  purchaser  or 
transferee  with  a  written  response 
identifying  the  VIN  (or  derivative  of  that 
number)  of  that  major  part  and  verifying 
that  the  major  part  has  not  been 
reported  as  stolen  or,  if  reported  as 
stolen  in  the  System,  that  the 
participant  has  recovered  that  major 
part  and  has  proper  legal  title  to  it;  or, 

(3)  Providing  the  purchaser  or 
transferee  with  a  verification  from  an 
insurance  carrier  provided  in 
accordance  with  49  U.S.C.  33110,  when 
the  insurance  carrier  has  verified  with 
the  System  that  the  vehicle  irom  which 
the  major  part  was  derived  was  not 
reported  as  stolen,  or  that  the  insurance 
carrier  has  not  established  whether  that 
vehicle  has  been  stolen. 

(b)  Any  person  engaged  in  the 
business  of  salvaging,  dismantling, 
recycling,  or  repairing  passenger  motor 
vehicles  who  honors  a  request  under 

§  89.7  must  provide  a  written  response 
pursuant  to  paragraph  (b)(4)  of  that 
section.  In  addition  to  these 


requirements,  the  written  form  must 
also  include  the  following  notation  as 
the  first  text  at  the  top  of  the  form:  "This 
System  verification  was  voluntarily 
conducted  upon  request  by  a  system 
participant  and  does  not  qualify  for  the 
provisions  under  49  U.S.C. 
33110(b)(2)(A)  &  (B)  and  49  U.S.C. 
33111(b)(2),  which  allow  for  the  transfer 
of  a  motor  vehicle  following  an  inquiry 
of  the  System  where  the  theft  status  of 
the  vehicle  has  not  been  established." 

§  89.7  Requesting  infonnation  from  -the 
National  Stolen  Passenger  Motor  Vehicle 
Infonnation  System. 

(a)  An  individual  or  entity  who  is 
neither  an  insurance  carrier  nor  engaged 
in  the  business  of  salvaging, 
dismantling,  recycling,  or  repairing 
passenger  motor  vehicles,  who  intends 
to  transfer  a  passenger  motor  vehicle  or 
passenger  motor  vehicle  major  part,  may 
request  from  an  insurance  carrier  or  a 
person  engaged  in  the  business  of 
salvaging,  dismantling,  recycling,  or 
repairing  passenger  motor  vehicles  that 
a  verification  with  the  System 
voluntarily  be  performed  to  determine 
whether  the  vehiqle  or  major  part  is 
reported  as  stolen. 

(b)  Any  system  participant  may,  but  is 
not  required  to,  respond  to  such  a 
request  pursuant  to  this  section 
provided  the  following  procedures  are 
followed: 

(1)  Any  requestor  of  a  System 
verification  must  appear  in  person. 

(2)  Prior  to  any  verification  with  the 
System  of  the  theft  status  of  a  motor 
vehicle  or  part,  the  system  participant 
must  confirm  the  identity  of  the 
requestor  by  checking  two  forms  of 
identification  to  be  provided  by  the 
requestor.  One  form  of  identification 
must  be  a  photographic  identification. 

(3)  Prior  to  any  verification  with  the 
System  of  the  theft  status  of  a  motor 
vehicle  or  part,  the  system  participant 
must  record  the  identity  of  the  requestor 
including  full  name,  date  of  birth, 
current  telephone  number,  and  current 
address.  This  infonnation  must  be 
communicated  in  full  to  the  System 
Administrator  as  part  of  the  verification 
request 

(4)  Any  system  participant,  including 
insurance  carriers  selling 
comprehensive  motor  vehicle  insurance, 
who  honor  requests  under  this  section 
must  provide  a  written  response  that 
conforms  to  the  requirements  contained 
in  §§  89.5  and  89.6  as  determined  by  the 
character  of  the  subject  item  to  be 
verified  with  the  System. 

(c)  The  provisions  established  by  49 
U.S.C.  33110(b)(2)(A)  &  (B)  and  49 
U.S.C.  33111(b)(2)  do  not  apply  to 


verifications  conducted  pursuant  to  this 
section. 

§  89.8    Authorizations  and  notifications. 

(a)  Any  person  engaged  in  the 
business  of  salvaging,  dismantling, 
recycling,  or  repairing  passenger  motor 
vehicles  must  provide  verification  to 
whomever  the  participant  transfers  or 
sells  any  covered  major  part. 

(b)  Insurance  carriers  selling 
comprehensive  motor  vehicle  insurance 
must  provide  verification  to  whomever 
they  transfer  or  sell  any  salvage  or  junk 
motor  vehicle. 

(c)  A  system  participant  may  provide 
the  verification  required  by  this  part  in 
any  written  format  it  chooses,  provided 
the  verification: 

(1)  Identifies  the  vehicle's  VIN  or  the 
applicable  major  part's  VIN  or  its 
derivative;  and, 

(2)  In  the  case  of  an  insurance  carrier 
selling  comprehensive  motor  vehicle 
insurance,  states  that  the  System  was 
checked  and  that  the  subject  motor    . 
vehicle  has  not  been  reported  as  stolen 
or,  if  reported  as  stolen,  that  the  carrier 
has  recovered  the  vehicle  or  major  parts 
and  has  proper  legal  title  to  the  vehicle 
or  major  parts;  or, 

(3)  In  tne  case  of  a  person  engaged  in 
the  business  of  salvaging,  dismantling, 
recycling,  or  repairing  passenger  motor 
vehicles,  states  that  the  System  was 
checked  and  that  the  major  part  has  not 
been  reported  as  stolen. 

§  89.9    Certification  in  lieu  of  a  System 
response. 

System  participants  may  transfer  a 
motor  vehicle  or  major  part  in  those 
instances  where  the  System  caimot 
provide  a  response  within  a  timely 
manner.  A  "timely  manner"  is  defined 
to  be  a  response  by  the  end  of  the  next 
federal  business  day  for  any  inquirer 
(system  participant)  who  has  made  a 
"reasonable  effort"  to  verify  the  status  of 
a  vehicle  or  a  major  part.  A  "reasonable 
effort"  is  defined  as  attempting  to  gain 
access  to  the  System  during  normal 
business  hours  and  providing  the 
correct  vehicle  or  major  part 
infonnation.  In  those  instances  where 
the  System  caimot  provide  a  verification 
in  a  timely  maimer,  the  System 
Administrator  must  provide  a  certificate 
to  the  system  participant,  or  a 
designated  contracting  agent,  which 
permits  the  transfer  of  the  vehicle  or 
major  part. 

§  89.1 0    Circumstances  in  which  a 
verification  is  not  required. 

(a)  The  verification  requirement  does 
not  apply  to: 

(1)  The  transfer  of  new  vehicles; 

(2)  The  transfer  of  manufactiuer 
replacement  parts; 
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(3)  The  transfer  of  new  afler-market 
parts; 

(4)  The  subsequent  transfer  of  a  motor 
vetiicle,  the  transferor  of  which  has 
received,  within  the  previous  180 
days,  a  verification  in  accordance 
with  49  U.S.C.  33110  from  an 
insurance  carrier  selling 
comprehensive  motor  vehicle 
insurance  that  the  vehicle  has  not 
been  reported  as  stolen: 

(5)  The  subsequent  transfer  of  a  major 
part  removed  from  a  motor  vehicle, 
the  transferor  of  which  has  received, 
within  the  previous  180  days,  a 
verification  in  accordance  with  49 
U.S.C.  33110  from  an  insurance 
carrier  selling  comprehensive  motor 
vehicle  insurance  that  the  vehicle  has 
not  been  stolen;  or, 

(6)  The  subsequent  transfer  of  a  motor 
vehicle  or  major  part,  the  transferor  of 
which  has  received  a  certificate 
pursuant  to  §  89.9  stating  that  the 
system  participant  has  not  been  able 
to  establish  whether  that  vehicle  or 
major  part  has  been  stolen. 

(b)  System  participants  may  sell  or 
transfer  a  motor  vehicle  or  major  part  in 
those  instances  in  which  the  motor 
vehicle  or  major  parts  are  damaged  to 
such  an  extent  that  the  VIN  markings 
are  inaccessible.  VIN  markings  are 
"inaccessible"  if  the  system  participant 
has  conducted  a  thorough  examination 
of  the  salvage  or  junk  motor  vehicle  and 
covered  major  parts  and  has  not  been 
able  to  locate  the  VIN  markings.  In  this 
instance,  the  seller  or  transferee  of  the 
motor  vehicle  or  major  part  must  report 
the  inaccessibility  to  the  System  and 
provide,  in  lieu  of  the  authorization,  a 
System-generated  certificate  to  the 
purchaser  or  transferee  that  the 
inspection  could  not  be  completed. 

§  89.1 1    Contracting  out  ttw  inspection 
process. 

System  participants  will  be  allowed  to 
contract  out  the  inspection  process,  but 
any  system  participant  that  contracts 
out  inspections  must  still  be  identified 
to  the  purchaser  or  transferee  by  the 
contracted  entity.  If  a  system  participant 
contracts  out  the  inspection  tasks,  then 
the  contracted  entity  must  perform 
verifications  for  the  motor  vehicle  and 
all  covered  major  parts  as  would  be 
required  of  the  contracting  system 
participant.  In  addition,  any  regulatory 
obligations  imposed  on  the  system 
participant  by  this  part  extend  to  the 
contracted  entity,  including  those  under 
§  89.7,  and  their  adherence  thereto  by 
the  contracted  entity  becomes  the 
responsibility  of  the  system  participant. 


189.12    Notification  of  law  •nforcwnwTt 

(a)  The  System  will  provide  automatic 
notification  on  stolen  vehicle  and  major 
part  theft  confirmations  to: 

(1)  A  law  enforcement  agency  having 
investigative  jurisdiction  over  the 
locality  in  which  the  inquiring  system 
participant  is  located;  and 

(2)  The  law  enforcement  agency 
originally  reporting  the  vehicle  or  major 
part  theft. 

(b)  If  the  system  participant  receives 
a  theft  notification  message  bom  the 
NSPMVIS,  the  transaction  involving 
that  motor  vehicle  or  major  part  must  be 
terminated,  unless  the  system 
participant  is  an  insurance  carrier  that 
has  recovered  the  vehicle  and  has 
proper  legal  title  to  the  vehicle. 

(c)  Additional  notifications  may  be 
needed,  as  provided  in  the  Privacy  Act 
systems  notice  for  the  National  Crime 
Information  Center. 

f  89.13    Limited  immunity. 

Any  person  performing  any  activity 
under  this  part  in  good  faith  and  with 
the  reasonable  belief  that  such  activity 
was  in  accordance  with  this  part  shall 
be  immune  from  any  civil  action 
respecting  such  activity  that  is  seeking 
money  damages  or  equitable  relief  in 
any  court  of  the  United  States  or  a  State. 

Dated:  April  3,  2002. 
John  Ashcroft, 
Attorney  General. 
(FR  Doc.  02-8522  Filed  4-8-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1. 61.  and  69 

[CC  Docltet  No.  9&-128;  FCC  02-39] 

Implementation  of  Pay  Telephone 
Reclassification  and  Compensation 
Provisions  of  the  Telecommunications 
Act  of  1996 

AG£NCY:  Federal  Communications 

Commission. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Federal  Communications 
Commission  (Commission)  seeks 
comment  in  the  Implementation  of  the 
Pay  Telephone  Reclassification  and 
Compensation  Provisions  of  the 
Telecommunications  Act  of  1996 
rulemaking  docket  to  explore  whether 
the  current  regulatory  regime  applicable 
to  the  provision  of  inmate  calling 
services  is  responsive  to  the  needs  of 
correctional  facilities,  inmate  calling 
service  (ICS)  providers,  and  inmates, 
and  if  not.  whether  and  how  the 


Commission  might  address  those  unmet 
needs. 

DATES:  Comments  are  due  on  or  before 
May  24.  2002.  and  reply  comments  are 
due  on  or  before  Jime  24,  2002. 
ADDRESSES:  Federal  Commimications 
Commission.  William  F.  Cat  on.  Office  of 
the  Secretary,  445— 12th  Street  SW, 
TW-A325,  Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for 
information  on  additional  instructions 
for  filing  paper  copies. 
FOR  FURTHER  INFORMATION  CONTACT:  Joi 
Roberson  Nolen,  Wireline  Competition 
Bureau,  202^18-1537. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  released  the  Order  on 
Reconsideration  in  CC  Docket  No.  96- 
128.  See  Implementation  of  the  Pay 
Telephone  Reclassification  and 
Compensation  Provisions  of  the 
Telecommunications  Act  of  1996,  CC 
Docket  No.  96-128,  Order  on 
Reconsideration.  11  FCC  Red  21233 
(1996).  61  FR  65341  (Dec.  12. 1996) 
(Order  on  Reconsideration)  affd  in  part 
and  remanded  in  part.  Illinois  Pub.  Tel. 
Ass'n  v.  FCC.  117  F.3d  555  (D.C.  Cir. 
1997).  cert,  denied  sub  nom.,  Virginia 
State  Corp.  Comm'n  v.  FCC.  523  U.S. 
1 046  ( 1 998) .  Subsequently .  the 
Commission  issued  this  Notice  of 
Proposed  Rulemaking  (NPRM)  to  seek 
comment  on  issues  related  to  the 
provision  of  imnate  payphone  service. 
Section  276  of  the  Communications  Act 
directs  the  Commission  to  "establish  a 
per  call  compensation  plan  to  ensure 
that  all  payphone  service  providers  are 
fairly  compensated  for  each  and  every 
completed  intrastate  and  interstate  call 
using  their  payphone.  See  47  U.S.C. 
276(b)(1)(A).  The  statute  specifically 
includes  the  provision  of  inmate 
telephone  service  in  correctional 
institutions  within  the  definition  of 
payphone  service.  See  47  U.S.C.  276(d). 
The  Commission  seeks  comment 
generally  on  costs  associated  with  the 
provision  of  inmate  calling  service 
(ICS).  Specifically,  the  Commission 
seeks  comment  on  the  commissions 
demanded  by  correctional  institutions, 
whether  and  how  any  states  have 
addressed  the  relationship  between 
these  commissions  and  inmate  calling 
rates,  and  on  any  factors  unique  to  the 
provision  of  inmate  calling  services  that 
affect  the  profitability  of  ICS  operations. 
The  Commission  seeks  cost  and  revenue 
data  related  to  local  collect  calls  made 
from  confinement  facilities,  separate 
from  data  related  to  other  services 
offered  by  payphone  providers.  The 
Commission  seeks  comment  from  states 
on  the  use  of  rate  ceilings.  The 
Commission  seeks  comment  on 
alternatives  to  collect  calling  in  the 
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inmate  environment  that  might  result  in 
lower  rates  for  inmate  calls  while 
continuing  to  satisfy  seciuity  concerns. 
The  Commission  seeks  comment  on 
inmate  calling  service  practices  that 
may  serve  legitimate  security  needs  but 
have  the  unintended,  and  perhaps 
unnecessary,  effect  of  increasing  the 
costs  incurred  by  iiunates  and  their 
families.  Finally,  the  Commission  seeks 
comment  on  any  additional  ways  to 
reduce  costs  for  inmate  service 
providers  (and.  consequently,  the  costs 
of  inmate  calling). 

Ai  Regulatory  Flexibility  Analysis  and 
Paperwork  Reduction  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  the  Commission  has  prepared  the 
present  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  of  the  possible 
significant  economic  impact  on  a 
substantial  number  of  small  entities  by 
the  policies  and  rules  proposed  in  this 
NPRM.  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  WRM.  The 
Commission  will  send  a  copy  of  the 
NPRM,  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

1.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

In  this  proceeding,  the  Commission 
seeks  comment  on  the  appropriate 
regulatory  environment  for  Inmate 
Calling  Service  (ICS)  providers.  In 
choosing  the  appropriate  regulatory 
environment  we  ask  interested  parties  to 
address  how  the  Commission  can  best 
achieve  the  goals  set  forth  by  Congress 
in  section  276  of  the  Act. 

2.  Legal  Basis 

The  legal  basis  for  any  action  that  may 
be  taken  pursuant  to  the  NPRM  is 
contained  in  sections  4, 10,  201-202, 
214.  276,  303,  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154. 160.  201-204. 
214.  276.  303,  and  403,  section  706  of 
the  Telecommimications  Act  of  1996, 
and  sections  1.1. 1.48, 1.411, 1.412. 
1.415. 1.419.  and  1.1200-1.1216.  of  the 
Commission's  rules.  47  CFR  1.1, 1.48. 
1.411. 1.412. 1.415. 1.419,  and  1.1200- 
1.1216. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  will  Apply 

The  RFA  directs  agencies  to  provide 
a  description  of  and.  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  will  be  affected  by  the  proposed 


rules.  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business." 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
A  small  business  concern  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SB A). 
We  have  included  small  incumbent 
LECs  in  this  present  RFA  analysis.  As 
noted  above,  a  "small  business"  under 
the  RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(  e.g.,  a  telephone  communications 
business  having  1,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  We  have  therefore 
included  small  incumbent  LECs  in  this 
RFA  analysis,  although  we  emphasize 
that  this  RFA  action  has  no  effect  on 
FCC  analyses  and  determinations  in 
other,  non-RFA  contexts. 

4.  Local  Exchange  Carriers 

Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  specifically 
for  small  local  exchange  carriers.  The 
closest  applicable  definitions  for  this 
type  of  carrier  under  SBA  rules  is  for 
wired  telecommunications  carriers.  The 
most  reliable  source  of  information 
regarding  the  niunber  of  LECs 
nationwide  appears  to  be  the  data  that 
we  collect  annually  in  connection  with 
the  Telecommunications  Relay  Service 
(TRS).  According  to  our^ost  recent 
data.4here  are  1,335  incumbent  LECs. 
We  estimate  that  1.037  of  those  carriers 
are  small,  pursuant  to  the  SBA's  size 
standard. 

5.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

Any  proposal  we  may  adopt  pursuant 
this  NPRM  may  decrease  existing 
reporting,  recordkeeping  or  other 
compliance  requirements.  As  noted 
above,  carriers  are  currently  subject  to  a 
broad  range  of  regulatory  requirements 
that  are  generally  intended  to  protect 
consumers  from  unjust  and 
luu^asonable  rates,  terms,  and 
conditions  and  imreasonable 
discrimination  in  the  provision  of 
communications  services.  The 
Commission's  dominant  carrier 
regulation  includes  rate  regulation  and 


tariff  filing  requirements,  and  also 
requires  supporting  information,  which 
in  some  cases  includes  detailed  cost 
data,  to  be  filed  by  dominant  carriers 
with  their  tariff  filings.  Incumbent  LECs 
are  subject  to  rate  level  regulation  in  the 
provision  of  their  interstate  access 
services.  The  BOCs  and  GTE  are  subject 
to  mandatory  price  cap  regulation,  and 
several  other  incumbent  LECs  have 
entered  price  caps  on  an  elective  basis, 
while  smaller  incumbent  LECs  are 
regulated  under  rate-of-retum 
regulation.  In  addition,  in  markets 
where  carriers  may  have  the  incentive 
and  ability  to  leverage  control  over 
bottleneck  facilities  to  disadvantage 
competitors  in  related  markets,  the 
Commission  has  developed  various 
safeguards  to  neutralize  that  ability. 

6.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  RFA  requires  an  agency  to " 
describe  any  significant,  specifically 
small  business,  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
imder  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

7.  Overall  Objective 

The  overall  objective  of  this 
proceeding  is  to  establish  an  appropriate 
regulatory  framework  for  ICS  providers 
pursuant  to  section  276  of  the  Act.  The 
NPRM  seeks  comment  on  specific  issues 
related  to  the  provision  of  inmate 
payphone  services,  in  particidar.  the 
costs  associated  with  providing  inmate 
calling  services.  The  Commission 
intends  through  this  NPRM  and 
subsequent  action,  to  reduce  costs  if 
possible. 

8.  Federal  Rules  that  May  Duplicate. 
Overlap,  or  Conflict  with  the  Proposed 
Rules 

None. 
B.  Filing  Comments 

Pvtfsuant  to  sections  1.415  and  1.419 
of  the  Commission's  rules,  interested 
parties  may  file  conunents  within  45 
days  after  publication  of  this  NPRM  in 
the  Federid  Register  and  may  file  reply 
comments  within  75  days  after 
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publication  of  this  NPRM  in  the  Federal 
Register.  All  filings  should  refer  to  CC 
Docket  No.  96-128.  Conunents  may  be 
filed  using  the  Conunission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  Comments  filed 
through  ECFS  can  be  sent  as  an 
electronic  file  via  the  hitemet  to  <http:/ 
/www.fcc.gov/e-file/ecfs.htmh. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  postal  service  mailing  address, 
and  the  applicable  docket  number, 
which  in  this  instance  is  CC  Docket  No. 
96-128.  Parties  may  also  submit  an 
electronic  comment  by  hitemet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  conunenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message:  "get  form<your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 

1.  Parties  that  choose  to  file  comments 
or  reply  comments  by  paper  must  file  an 
original  and  foiu  copies  of  each,  and  are 
hereby  notified  that  effective  December 
18,  2001,  the  Conunission's  contractor, 
Vistronix,  Inc.,  receives  hand-delivered 
or  messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  a  new 
location  in  downtown  Washington.  DC. 
The  address  is  236  Massachusetts 
Avenue,  NE.  Suite  110,  Washington,  DC 
20002.  The  filing  hours  at  this  location 
are  8:00  a.m.  to  7:00  p.m.  All  hand 
deliveries  must  be  held  together  with 
rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  This  facility  is  the 
only  location  where  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  will  be 
accepted.  Accordingly,  the  Commission 
will  no  longer  accept  these  filings  at 
9300  East  Hampton  Drive,  Capitol 
Heights.  MD  20743.  In  addition,  this  is 
a  reminder  that,  effective  October  18, 
2001,  the  Commission  discontinued 
receiving  hand-delivered  or  messenger- 
delivered  filings  for  the  Secretary  at  its 
headquarters  location  at  445  12th  Street, 
SW.  Washington.  DC  20554. 

2.  Other  messenger-delivered 
dociunents.  including  documents  sent 
by  overnight  mail  (other  than  United 
States  Postal  Service  (USPS)  Express 
Mail  and  Priority  Mail),  must  be 
addressed  to  9300  East  Hampton  Drive. 
Capitol  Heights.  MD  20743.  This 
location  will  be  open  8:00  a.m.  to  5:30 
p.m.  The  USPS  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  continue 
to  be  addressed  to  the  Commission's 
headquarters  at  445  12th  Street,  SW, 
Washington.  DC  20554.  The  USPS  mail 
addressed  to  the  Commission's 


headquarters  is  delivered  to  our  Capitol 
Heights  facility  for  screening  prior  to 
delivery  at  the  Commission. 

3.  Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
submitted  to  the  Chief,  Pricing  Policy 
Division,  Wireline  Competition  Bureau, 
Federal  Communications  Commission, 
at  the  filing  window  at  236 
Massachusetts  Avenue,  NE.  Suite  110, 
Washington,  DC  20002.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  Microsoft  Word  or 
compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  docket 
number,  in  this  case,  CC  Docket  No.  96- 
128),  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase:  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleading,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street 
SW.  CY-B402,  Washineton.  DC  20554. 

4.  Regardless  of  whetner  parties 
choose  to  file  electronically  or  by  paper, 
parties  should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor.  Qualex 
International,  Portals  II,  445  12th  Street 
SW,  CY-B402,  Washington,  DC  20554 
(telephone  202-863-2893;  facsimile 
202-863-2898)  or  via  e-mail  at 
qualexint@aol.com. 

5.  Comments  and  reply  comments 
must  include  a  short  and  concise 
summary  of  the  substantive  arguments 
raised  in  the  pleading.  Comments  and 
reply  comments  must  also  comply  with 
section  1.48  and  all  other  applicable 
sections  of  the  Commission's  rules.  We 
direct  all  interested  parties  to  include 
the  name  of  the  filing  party  and  the  date 
of  the  filing  on  each  page  of  their 
comments  and  reply  comments.  All 
parties  are  encouraged  to  utilize  a  table 
of  contents,  regardless  of  the  length  of 
their  submission. 

C.  Ex  Parte  Presentations 

This  matter  shall  be  treated  as  a 
"permit  but  disclose"  proceeding  in 
accordance  with  the  Commission's  ex 
parte  rules.  See  47  CFR  1.1200.  1.1206. 
Persons  making  oral  ex  parte 
presentations  are  reminded  that 
memoranda  summarizing  the 
presentations  must  contain  summaries 


of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b).  Other 
rules  pertaining  to  oral  and  written  ex 
parfe  presentations  in  permit-but- 
disclose  proceedings  are  set  forth  in 
section  1.1206(b)  of  the  Commissions 
rules,  47  CFR  1.1206(b).  Alternate 
formats  (computer  diskette,  large  print, 
audio  recording,  and  Braille)  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418^ 
7426  voice,  (202)  418-7365  TTY.  or 
bmillin@fcc.gov.  This  NPRM  can  also  be 
downloaded  in  Microsoft  Word  and 
ASCII  formats  at  http://www.fcc.gov/ 
ccb/cpd. 

D.  Ordering  Clause 

It  is  ordered  that,  pursuant  to  the 
authority  contained  in  sections  1,  4(i)- 
4(j),  201,  226  and  276  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151, 154(iHj).  201. 
226.  276.  this  Notice  of  Proposed 
Rulemaking  is  Adopted. 

List  of  Subjects 

47  CFR  Part  61 

Access  Charges.  Communications 
common  carriers.  Telephone. 

47  CFR  Part  69 

Communications  common  carriers. 
Telephone. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

(FR  Doc.  02-8344  Filed  4-8-02;  8:45  am] 
BiLUNG  cooe  Sn2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[WT  Docket  No.  00-32;  FCC  02-47] 

Ttie  4.9  GHz  Band  Transferred  from 
Federal  Government  Use 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  In  this  dociunent.  the 
Commission  seeks  comment  on  the 
establishment  of  licensing  and  service 
rules  for  the  4.9  GHz  band.  The 
comments  will  aid  the  Commission  in 
defining  eligibility  to  use  the  band  and 
devising  innovative  licensing 
approaches  to  serve  public  safety. 
Furthermore,  the  Commission  seeks 
conunents  that  will  help  it  to  devise 
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methods  to  minimize  the  impact  of 
interference  on  the  4.9  GHz  band  ft'om 
adjacent  band  U.S  Navy  operations,  as 
well  as  ensuring  that  the  band  is 
utilized  in  a  manner  that  will  not 
interfere  with  adjacent  band  radio 
astronomy  operations.  Finally, 
comments  will  aid  the  Commission  with 
the  implementation  of  technical 
standards  for  both  fixed  and  mobile 
operations  on  the  band.  Oui  goal  is  to 
establish  rules  that  will  result  in  the 
most  efficient  and  innovative  use  of  the 
4.9GHz  band. 

DATES:  Written  comments  are  due  on  or 
before  July  8.  2002  and  reply  conunents 
are  due  on  or  before  August  7.  2002. 
ADDRESSES:  Commission's  Acting  - 
Secretary.  William  F.  Caton.  Office  of 
the  Secretary.  Federal  Communications 
Commission.  445  12th  St..  SW., 
Washington,  DC  20554.  Filings  can  be 
sent  first  class  by  the  U.S.  Postal 
Service,  by  an  overnight  courier  or  hand 
and  messenger-delivered.  Hand  and 
message-delivered  paper  filings  must  be 
delivered  to  236  Massachusetts  Avenue. 
NE..  Suite  110.  Washington.  DC  20002. 
Overnight  courier  (other  than  U.S. 
Postal  Service  Express  Mail  and  Priority 
Mail)  must  be  sent  to  9300  East 
Hampton  Drive.  Capitol  Heights,  MD 
20743. 

FOR  FURTHER  INFORMATION  CONTACT: 

Genevieve  Augustin,  Esq.. 
gaugusti@fcc.gov,  or  Roberto 
Mussenden,  Esq.,  rmussend@fcc.gov. 
Policy  and  Rules  Branch.  Public  Safety 
and  Private  Wireless  Division.  Wireless 
Telecommunications  Bureau,  (202)  418- 
0680.  or  TTY  (202)  418-7233. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission's  Further 
Notice  of  Proposed  Rule  Making,  FCC 
02-47.  adopted  on  February  14.  2002. 
and  released  on  February  27.  2002.  The 
full  text  of  this  dociunent  is  available  for 
inspection  and  copying  during  normal 
business  hoiu-s  in  the  FCC  Reference 
Center.  Room  CY-A257.  445  12th  Street, 
SW.,  Washington,  DC  20554.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor. 
Qualex  International.  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554.  The  full  text  may  also  be 
downloaded  at:  www.fcc.gov. 
Alternative  formats  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin  at  (202)  418-7426  or  TTY 
(202)  418-7365. 

1.  In  oxur  Further  Notice  of  Proposed 
Rulemaking  (FNPRM),  we  seek 
comment  on  the  establishment  of 
licensing  and  service  rules  for  the  4.9 
GHz  band.  Further,  we  solicit  comment 
on  defining  eligibility  to  use  the  band. 


We  seek  to  develop  a  record  on  specific 
segmentation  or  channeling  plans  for 
use  of  the  band.  We  also  request 
comment  on  ways  to  minimize  the 
impact  of  interference  fi-om  adjacent 
band  U.S.  Navy  operations  on  the  4.9 
GHz  band.  Finally,  we  solicit 
suggestions  on  how  to  utilize  the  band 
in  a  manner  that  will  not  interfere  with 
adjacent  band  radio  astronomy 
operations. 

A.  Eligibility  to  Use  the  4.9  GHz  Band 

2.  The  Commission  seeks  comment  on 
the  criteria  to  use  to  determine 
eligibility  to  operate  equipment  within 
the  4.9  GHz  band.  Specifically,  the 
Commission  seeks  comment  on  whether 
to  define  eligibility  to  use  the  4.9  GHz 
band  pursuant  to  the  definition  of 
public  safety  contained  in  Section  337 
of  the  Commiuiications  Act  (Act),  or 
pursuant  to  the  definition  of  public 
safety  contained  in  Section  309(j)(2)  of 
the  Act,  or  both.  Further,  the 
Commission  seeks  comment  on 
edlowing  commercial  use  in  support  of 
public  safety  in  this  band,  and  whether 
commercial  uses  should  be  permitted  on 
a  secondary  basis.  Moreover,  the 
Commission  seeks  comment  on  its 
tentative  conclusion  to  allow  Federal 
use  of  the  spectnun,  as  well  as  whether 
it  should  require  sharing  agreements 
between  pubhc  safety  entities  and 
Federal  users  as  a  prerequisite  to 
Federal  use. 

B.  Fixed  and  Mobile  Use  of  the  4.9  GHz 
Band 

3.  We  seek  comment  on  the 
circiunstances  imder  which  we  should 
permit  fixed  operations  in  the  4.9  GHz 
band.  We  seek  information  on  whether 
fixed  applications  on  the  band  would 
consist  of  the  traditional  point-to-point 
microwave  operations,  more  advanced 
point-to-multipoint  services,  or 
temporary  fixed  links.  Furthermore,  we 
specifically  seek  conunent  on  whether 
any  proposed  fixed  operations  would 
interfere  with  the  use  of  the  emerging 
mobile  technologies  discussed  herein. 
We  solicit  suggestions  on  a  name  for 
this  new  service,  as  well  as  coinment  on 
which  section  of  oiu  Rules  is  most 
appropriate  for  regulation  of  this  new 
service. 

C.  Channel  Plan 

4.  The  Commission  seeks  comment  on 
band  plans  for  the  4.9  GHz  spectrum. 
The  Commission  also  seeks  comment  on 
whether  it  should  require  coordination 
of  fixed  and  mobile  services. 

D.  Licensing 

5.  The  Commission  seeks  conunent  on 
the  appropriate  means  of  licensing  the 


4.9  GHz  spectrum.  The  FNPRM  explores 
a  niunber  of  licensing  options  for  mobile 
use.  such  as  state  licensing,  blanket 
licensing  or  unlicensed  operations,  the 
use  of  regional  planning  committees  or 
band  managers. 

E.  Interference 

6.  The  Commission  seeks  conunent  on 
its  tentative  conclusion  that  the  low 
power  operations  contemplated  for  the 
band  will  not  interfaire  with  the  Navy's 
Cooperative  Engagement  Capability 
(CEC)  system,  which  operates  on  the 
band  immediately  below  the  4.9  GHz 
band.  The  Commission  also  seeks 
comment  on  the  Navy's  plans  for  the 
CEC  system  in  the  band  below  the  4.9 
GHz  band  and  the  impact  that  the  CEC 
operations  will  have  on  provision  of 
service  in  the  4.9  GHz  band. 
Additionally  the  Commission  seeks 
comment  on  the  effect  CEC  operations 
would  have  on  any  segmentation  or 
channelizatiou  plans  adopted  for  this 
band,  and  what  steps  public  safety 
licensees  in  the  4.9  GHz  band  could  take 
to  minimize  the  impact  of  CEC 
operations  on  their  services. 

F.  Technical  Standards  for  Mobile  - 
Equipment 

7.  The  Commission  seeks  comment  on 
whether  to  establish  technical  steindards 
for  mobile  equipment  operating  in  the 
4.9  GHz  band,  and  if  so.  what  standards 
should  be  included  in  our  Rules.  The 
Commission  also  seeks  comment  on 
other  means  by  which  we  can  oraft  our 
Rules  to  permit  operational  flexibility 
while  ensuring  interoperability  between 
different  agencies.  Further  the 
Conunission  seeks  conunent  on  whether 
the  setting  of  performance  standards 
will  delay  the  production  of  equipment 
that  will  he  operated  on  this  band,  and 
if  so,  what  we  can  do  to  prevent  any 
such  delays.  The  Commission  also  seeks 
comment  on  its  analysis  of  the 
technologies  envisioned  by  the  current 
record. 

G.  Technical  Rules  for  Fixed  Operations 
in  the  4.9  GHz  Band 

8.  The  Commission  seeks  comment  on 
possible  technical  requirements  for 
fixed  operation  on  the  band.  The 
Commission  also  seeks  comment  on 
whether  to  make  the  emission  mask 
requirements  for  fixed  microwave 
services  in  the  4.9  GHz  band  consistent 
with  the  emission  mask  requirements 
for  fixed  microwave  services. 

n.  Procedural  Matters 

■  A.  Ex  Parte  Rules — Permit-But-Disclose 
Proceeding 

9.  This  is  a  permit-but-disclose  notice 
and  comment  rule  making  proceeding. 
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Ex  parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  our  Rules. 

B.  Regulatory  Flexibility  Act 

10.  The  Regulatory  Flexibility  Act 
(RFA)  requires  that  an  agency  prepare  a 
regulatory  flexibility  analysis  for  notice 
and  comment  rulemakings,  unless  the 
agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
we  have  prepared  an  Initial  Regulatory 
Flexibility  Certification  concerning  the 
impact  on  small  entities  of  the  policies 
and  rules  proposed  by  this  FNPRM.  The 
Initial  Regulatory  Flexibility 
Certification  is  set  forth  below  in 
Section  III. 

C.  Paperwork  Reduction  Act 

11.  This  Notice  does  not  contain 
either  a  proposed  or  modified 
information  collection. 

D.  Comment  Dates 

12.  Pursuant  to  §§1.415  and  1.419  of 
our  Rules,  interested  parties  may  file 
comments  on  or  before  July  8,  2002  and 
reply  comments  on  or  before  August  7, 
2002.  Comments  may  be  filed  using  the 
Commission's  Electronic  Filing  System 
(ECFS)  or  by  filing  paper  copies. 

13.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.htmh.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
However,  if  multiple  docket  or 
rulemaking  numbers  appear  in  the 
caption  of  this  proceeding,  commenters 
must  transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  obtain  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
addres8>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

14.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appears  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  All  filings  must  be 
sent  to  the  Commission's  Acting 
Secretary,  William  F.  Caton,  Office  of 


the  Secretary,  Fedjral  Commimications 
Commission,  445  12th  St.,  SW.,  Room 
TW-A325,  Washington,  DC  20554. 
15.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted  to:  Genevieve 
Augustin.  Esq.,  Public  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  445  12th 
St.,  SW.,  Room  3-A431,  Washington, 
DC  20554.  Such  a  submission  should  be 
on  a  3.5-inch  diskette  formatted  in  an 
IBM  compatible  format  using  Microsoft 
Word  97  or  compatible  software.  The 
diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
"read  only"  mode.  The  diskette  should 
be  clearly  labeled  with  the  commenter's 
name,  proceeding  (including  the  lead 
docket  number  in  this  case,  WT  Docket 
No.  00-32),  type  of  pleading  (comment 
or  reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy — Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
should  send  diskette  copies  to  the 
Commission's  copy  contractor,  Qualex 
International,  Inc.,  445  12th  St.,  SW., 
Room  CY-B402.  Washington,  DC  20554. 

m.  Initial  Regulatory  Flexibility 
Analysis  for  Notice  of  Proposed  Rule 
Making 

16.  As  required  by  the  Regidatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  the  Commission  has  prepared 
this  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  of  the  possible 
significant  economic  impact  on  a 
substantial  number  of  small  entities  by 
the  policies  and  rules  proposed  in  this 
FNPRM.  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  FNPRM  provided  in 
paragraph  72  of  the  item.  The 
Commission  will  send  a  copy  of  the 
FNPRM,  including  this  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA).  In 
addiUon,  the  FNPRM  &nd  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register. 

A.  Need  for,  and  Objectives  of  the 
Proposed  Rules 

17.  In  this  FNPRM.  we  solicit 
comment  on:  the  establishment  of 
licensing  and  service  rules  for  the  4.9 
GHz  band:  defining  eligibility  to  use  the 
band;  segmentation  or  channeling  plans 
for  use  of  the  band;  ways  to  mitigate 
interference  on  the  4.9  GHz  band  from 


adjacent  band  U.S.  Navy  operations;  and 
ways  to  utilize  the  band  in  a  manner 
that  will  not  interfere  with  adjacent 
band  radio  astronomy  operations. 

18.  Our  objectives  for  the  Notice  are 
to:  (1)  Set  the  framework  for  the 
establishment  of  a  new  public  safety 
radio  service  in  the  4.9  GHz  band;  (2) 
encourage  flexible  and  efficient  use  of 
the  4.9  GHz  spectrum:  (3)  encourage 
innovative  applications  in  support  of 
public  safety;  and  (4)  improve  access  to 
communications  and  state  of  the  art  first 
responder  tools  for  entities  engaged  in 
public  safety  operations.  The     * 
Commission  also  seeks  to  ensure  a 
regulatory  plan  for  the  4.9  GHz  band 
that  will  allow  for  the  efficient  licensing 
and  use  of  the  band,  and  eliminate 
unnecessary  regulatory  burdens. 

B.  Legal  Basis 

19.  The  proposed  action  is  authorized 
under  sections  1,  4{i),  7,  10,  201,  202. 
208,  214,  301,  303,  308,  309(j),  and  310 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151, 154(i),  157. 
160. 201. 202. 208, 214,  301.  303,  308. 
309(j).  310. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

20.  The  RFA  directs  agencies  to 
provide  a  description  of.  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business."  "small 
organization."  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  "small 
business  concern"  is  one  which:  (1)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation: 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

21.  Nationwide,  as  of  1992.  there  were 
approximately  275.801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50.000."  As  of  1992,  there 
were  approximately  85,006  such 
jurisdictions  in  the  United  States.  This 
number  includes  38.978  counties,  cities, 
and  towns:  of  these.  37.566,  or  ninety- 
six  percent,  have  populations  of  fewer 
than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
govenunental  entities.  Thus,  of  the 
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85,006  governmental  entities,  we 
estimate  that  81,600  (ninety-one 
percent)  are  small  entities. 

22.  The  proposed  radio  service  may 
affect  users  of  public  safety  radio 
services,  the  extent  of  which  is  not 
defined  in  this  proceeding.  This  service 
may  also  affect  manufacturers  of  radio 
communications  equipment.  An 
analysis  of  the  number  of  small 
businesses  that  may  be  affected  follows. 
We  also  note  that  according  to  SBA 
data,  there  are  approximately  4.44 
million  small  businesses  nationwide. 
I    23.  PuWic  Safety  Radio  Services  and 
Uovemmental  entities.  As  a  general 
matter,  Public  Safety  Radio  Services 
include  police,  fire,  local  government, 
forestry  conservation,  highway 
maintenance,  and  emergency  medical 
services.  Non-Federal  governmental 
entities,  as  well  as  private  businesses, 
are  potential  licensees  for  these  services 
in  this  proceeding.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  businesses  directed 
specifically  toward  public  service 
licensees.  Therefore,  the  applicable 
definition  of  small  business  is  the 
definition  under  the  SBA  rules 
applicable  to  Cellular  and  other 
Wireless  Telecommunications.  This 
provides  that  a  small  business  is  a 
radiotelephone  company  employing  no 
more  than  1 ,500  persons.  According  to 
the  Bureau  of  the  Census,  only  twelve 
radiotelephone  firms  from  a  total  of 
1,178  such  firms  which  operated  during 
1992  had  1,000  or  more  employees. 
Therefore,  even  if  all  twelve  of  these 
firms  were  public  safety  licensees, 
necirly  all  would  be  small  businesses 
imder  the  SBA's  definition,  if 
independently  owned  and  operated. 

24.  Equipment  Manufacturers.  We 
anticipate  that  at  least  six  radio 
equipment  manufacturers  will  be 
affected  by  our  decisions  in  this 
proceeding.  According  to  the  Small 
Business  Administration's  regulations,  a 
Radio  and  Television  Broadcasting  and 
Wireless  Commimications  Equipment 
Manufacturing  businesses  must  have 
750  or  fewer  employees  in  order  to 
qualify  as  a  small  business  concern. 
Census  Bureau  data  indicate  that  there 
are  858  U.S.  firms  that  manufactiue 
radio  and  television  broadcasting  and 
conununications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  therefore  be 
classified  as  small  entities.  We  do  not 
have  information  that  indicates  how 
many  of  the  six  radio  equipment 
manufacturers  associated  with  this 
proceeding  are  among  these  778  firms. 
Motorola  and  Ericsson,  however,  are 
major,  nationwide  radio  equipment 
manufacturers,  and  thus,  we  conclude 


that  they  would  not  qualify  as  small 
businesses. 

25.  We  invite  comment  on  this 
analysis. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  for  Small  Entities 

26.  We  note  that  in  this  FNPRM,  we 
propose  a  variety  of  licensing 
approaches  we  could  employ  on  this 
band,  but  formulate  no  tentative 
conclusions  on  this  matter.  Possible 
requirements  under  consideration  in 
this  Further  Notice  include: 
recordkeeping  and  reporting 
requirements,  and/or  third-party 
consultation,  if  state  licensing  is 
ultimately  utilized;  compliance  with 
part  101  of  our  Rules,  in  the  event  that 
fixed  operations  are  licensed  on  the  4.9 
GHz  band;  compliance  with  part  90  of 
our  Rules,  if  mobile  operations  are 
licensed  individually;  compliance  with 
part  27  of  our  Rules,  if  4.9  GHz  band 
operations  are  licensed  pursuant 
thereto;  and  compliance  with  part  15  of 
our  Rules,  in  the  event  that  mobile 
operations  on  the  4.9  GHz  band  are 
unlicensed.  Applicants  and  licensees 
would  possibly  be  required  to  follow 
current  service  rules  for  such 
approaches,  if  ultimately  chosen. 

E.  Steps  Taken  to  Minimize  the 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered 

27.  The  RFA  requires  an  agency  to 
describe  any  significant,  specifically 
small  business,  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  "(1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoiut  the  resources  available  to  small 
entities:  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
imder  the  nUe  for  such  small  entities; 
(3)  the  use  of  performance  rather  than 
design  standards;  and  (4)  an  exemption 
from  coverage  of  the  rule,  or  any  part 
thereof,  for  such  small  entities." 

28.  The  possible  regulatory  burdens 
we  have  described  above,  such  as 
recordkeeping,  recording,  and  filing 
requirements,  if  implemented,  are 
necessary  in  order  to  ensure  that  the 
public  safety  operations  benefit  from  the 
iimovative  new  services  described 
herein,  in  a  prompt  and  efficient 
manner.  We  will  continue  to  examine 
alternatives  in  the  future  with  the 
objectives  of  eliminating  imnecessary 
regulations  and  minimizing  any 
significant  economic  impact  on  small 


entities.  We  seek  comment  on 
significant  alternatives  commenters 
believe  should  be  adopted  in  this 
proceeding. 

F.  Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  with  the  Proposed 
Rules 

None. 

IV.  Ordering  Clauses 

29.  Pursuant  to  sections  4(i),  303{r), 
and  403  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
303(r),  403,  this  Further  Notice  of 
Proposed  Rule  Making  is  hereby 
adopted. 

30.  The  Commission's  Consumer  and 
Goverrmient  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  of  Proposed  Rule  Making, 
including  the  Regulatory  Flexibility 
Certification,  to  5ie  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  02-8483  Filed  4-8-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-749,  MB  Docket  No.  02-75,  RM- 
10151] 

Digital  Television  Broadcast  Service; 
Lynchburg,  VA 

agency:  Federal  Communications 

Commission. 

action:  Proposed  nUe. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  WSET, 
Inc.,  licensee  of  station  WSET-TV, 
NTSC  channel  13,  Lynchburg,  Virginia, 
requesting  the  substitution  of  DTV 
channel  34  for  station  WSET-TV 
assigned  DTV  channel  56.  DTV  Channel 
34  can  be  allotted  to  Lynchburg, 
Virginia,  in  compliance  with  the 
principle  coimnunity  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (37-18-52  N.  and 
79-38-04  W.).  A?  requested,  we  propose 
to  allot  DTV  Channel  34  to  Lynchburg 
with  a  power  of  660  and  a  height  above 
average  terrain  (HAAT)  of  625  meters. 
DATES:  Comments  must  be  filed  on  or 
before  May  30,  2002,  and  reply 
comments  on  or  before  June  14,  2002. 
ADDRESSES:  Federal  Communications 
Conmiission,  445  12th  Street,  SW., 
Room  TW-A325,  Washington,  DC 
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20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Thomas  P.  Van 
Wazer,  Jennifer  Tatel,  Sidley,  Austin, 
Brown  &  Wood,  1722  Eye  Street,  NW., 
Washington,  IX:  20006  (Counsel  for 
WSET,  Inc.). 

FOR  FURTHER  MFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202]  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-75.  adopted  April  1.  2002.  and 
released  April  8,  2002.  The  full  text  of 
this  document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center.  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  E)C,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 


Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington.  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Digital  television  broadcasting. 
Television. 


For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Conmiission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO,  TELEVISION 
BROADCAST  SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Virginia  is  amended  by  removing  DTV 
Channel  56  and  adding  DTV  Channel  34 
at  Lynchburg. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 
Chief.  Video  Division,  Media  Bureau. 
[FR  Doc.  02-a497  Filed  4-8-02;  8:45  am) 
aiujNO  CODE  sna-oi-p 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
cnmmittee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Information  Collection;  Customer 
Service  Comment  Card 

Agency:  Forest  Service,  USDA. 
ACTION:  Notice;  request  for  comment. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  is  seeking  comments 
from  all  interested  individuals  and 
organizations  on  the  extension  of 
information  collection  for  the 
"Customer  Service  Comment  Card,"  a 
tool  used  to  monitor  customer 
satisfaction. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  June  10,  2002  to  be 
assured  of  consideration.  Comments 
received  after  that  date  v<nll  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  Forest 
Service,  USDA,  ATTN:  Director,  Office 
of  Communications,  Mail  Stop  1111, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1111. 

Comments  also  may  be  submitted  via 
facsimile  to  (202)  205-0885  or  by  e-mail 
to:  bhunterOl.fs.fed.us. 

The  public  may  inspect  comments 
received  at  the  Office  of 
Communication,  Customer  Service 
Group,  Yates  Building,  2  CEN,  201 
Fourteenth  Street,  SW.,  Washington  DC 
during  normal  business  hours.  Visitors 
are  encouraged  to  call  ahead  to  (202) 
205-0979  to  facilitate  entry  to  the 
building. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Hunter,  Office  of 
Communication,  (202)  205-0979  or 
bhunter01@fs.fed.us  or  Mary  Ann  Ball, 
Forest  Service  Information  Collection 
Coordinator,  at  (703)  605-4572,  or  send 
an  e-mail  to  marybaU@fs.fed.us. 
Individuals  who  use  teleconununication 
devices  for  the  deaf  (TDD)  may  call  the 


Federal  Information  Relay  Service 
iFIRS)  at  1-800-877-8339  between  8 
a.m.  and  8  p.m..  Eastern  StEuidard  Time, 
Monday  through  Friday  to  reach  Ms. 
Hunter  or  Ms.  Ball. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Information  Collection 

Title:  Customer  Service  Comment 
Card. 

OMB  Number:  0596-0146. 

Expiration  Date  of  Approval:  April  28, 
2002. 

Type  of  Request:  Extension  with  no 
revision. 

Abstract:  This  information  collection 
is  necessary  to  monitor  customer 
satisfaction  with  Forest  Service 
customer  services,  information, 
procedures,  and  facilities  and  to  provide 
a  means  to  address  customer 
complaints,  suggestions,  and 
compliments.  This  information 
collection  complies  with  issuance  of 
Executive  Order  12862  on  September 
11, 1993,  which  directs  Federal  agencies 
to  change  the  way  they  do  business,  to 
reform  their  management  practices,  to 
provide  service  to  the  public  that 
matches  or  exceeds  the  best  service 
available  in  the  private  sector,  and  to 
establish  and  implement  customer 
service  standards. 

The  Customer  Service  Card  includes 
the  following  statements  that  are  to  be 
rated  on  a  scale  from  1  to  4,  with  1  being 
"Strongly  Agree"  and  4  being  "Strongly 
Disagree."  In  addition,  5  indicates  that 
the  statement  is  "Not  Applicable." 

1.  Service  was  prompt  and  courteous. 

2.  Information  was  what  I  needed. 

2.  Procedures  were  clear  and  simple. 

3.  Facilities  were  satisfactory  and 
accessible. 

4.  Technology  transfer/ technical 
assistance  was  effective. 
Customers  can  voluntarily  mail  the 

cards  back  to  the  Chief  of  the  Forest 
Service  in  Washington,  DC,  or  complete 
an  online  Comment  Card  form  through 
the  Internet.  The  data  are  gathered, 
evaluated,  and  included  in  ad  hoc 
reports.  Also,  the  printed  Customer 
Service  Comment  Card  and  e-mail 
messages  are  forwarded  to  the 
appropriate  Forest  Service  personnel  in 
the  respective  field  units  where  the 
customers  were  served  so  that  any 
complaints  and  suggestions  may  be  used 
to  improve  services  and  facilities.  This 
gives  Forest  Service  personnel  an 
opportimity  to  respond  to  customers  by 


phone,  mail,  or  e-mail  when  considered 
necessary  and  appropriate  if  the 
customers  indicate  that  they  desire  this 
by  telling  us  how  to  reach  them. 
Receiving  positive  comments  reinforces 
the  incentive  of  employees  to  make  the 
Forest  Service  a  customer-driven 
agency. 

Estimate  of  Annual  Burden:  4 
minutes. 

Type  of  Respondents:  Respondents    , 
include  anyone  who  visits  or  contacts 
one  of  the  Forest  Service  offices,  work 
sites,  or  visitor  centers,  either  in  person, 
by  telephone  or  on  the  Internet.  This 
includes  individuals  and  groups  of 
varying  ages  and  abilities,  U.S.  citizens 
and  citizens  fi-om  other  countries,  who 
visit  or  plan  to  visit  National  Forest 
System  lands,  for  recreation  or 
education  purposes;  special  interest 
groups;  local  residents;  and  individuals 
conducting  business  with  the  Forest 
Service  including,  but  not  limited  to, 
grazing  permittees,  minerals,  oil  and  gas 
permittees,  land  lessees,  timber 
customers,  other  forest  products    ' 
customers,  research  scientists,  special- 
use  customers,  educators,  librarians, 
historians,  writers,  media  contacts, 
moviemakers,  law  enforcement  officers, 
fire  fighters,  representatives  of  other 
Federal,  State,  county,  or  local 
Government  agencies,  and  foreign 
governments. 

Estimated  Annual  Number  of 
Respondents:  15,000. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,000  hoiu-s  per  year. 

Comment  is  invited 

Comment  is  invited  on:  (1)  Whether 
this  collection  of  information  is 
necessary  for  the  stated  purposes  and 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 
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All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
submission  for  Office  of  Management 
and  Budget  approval. 

Dated:  March  7.  2002 
Robert  Lewis,  Jr., 
Acting  Chief,  Forest  Service. 
IFR  Doc.  02-8530  Filed  4-&-02:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

NatkMial  Tree-Marking  Paint  Committee 
Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  National  Tree-Marking 
Paint  Committee  will  meet  in  St.  Louis, 
Missouri,  on  May  14-16,  2002.  The 
purpose  of  the  meeting  is  to  discuss 
activities  related  to  improvements  in, 
concerns  about,  and  the  handling  and 
use  of  tree-marking  paint  by  personnel 
of  the  Forest  Service  and  the 
Department  of  the  Interior's  Bureau  of 
Land  Management. 
DATES:  The  meeting  will  be  held  May 
14-16,  2002,  from  8  a.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Marriott  St.  Louis  Pavilion 
Downtown,  One  Broadway,  St.  Louis, 
Missouri.  Persons  who  wish  to  file 
written  conunents  before  or  after  the 
meeting  must  send  written  comments  to 
Bob  Monk,  Chairman,  National  Tree- 
marking  Paint  Committee,  Forest 
Service.  USDA,  San  Dimas  Technology 
and  Development  Center,  444  East 
Bonita  Avenue,  San  Dimas,  California 
91773,  or  electronically  to 
nnonk@fs.fed.  us. 

FOR  FURTHER  INFORMATION:  Bob  Monk. 
Project  Leader,  San  Dimas  Technology 
and  Develoment  Center.  Forest  Service. 
USDA,  (909)  599-1267.  extension  267  or 
nnonk®fs.fed.  us. 
SUPPLEMENTARY  INFORMATION:  The 
National  Tree-Marking  Paint  Committee 
comprises  representatives  from  the 
Forest  Service  national  headquarters, 
each  of  the  nine  Forest  Service  Regions, 
the  Forest  Products  Laboratory,  the 
Forest  Service  San  Dimas  Technology 
and  Development  Center,  and  the 
Bureau  of  Land  Management.  The 
General  Services  Administration  and 
the  National  Institute  for  Occupational 
Safety  and  Health  are  ad  hoc  members 
and  provide  technical  advice  to  the 
committee. 


A  field  trip  will  be  held  on  May  14 
and  is  designed  to  supplement 
information  related  to  tree-marking 
paint.  This  trip  is  open  to  any  member 
of  the  public  participating  in  the  public 
meeting  on  May  15-16.  However, 
transportation  is  provided  only  for 
committee  members. 

The  main  session  of  the  meeting, 
which  is  open  to  public  attendance,  will 
be  held  on  May  15-16. 

Closed  Sessions 

While  certain  segments  of  this 
meeting  are  open  to  the  public,  there 
will  be  two  closed  sessions  during  the 
meeting.  The  first  closed  session  is 
planned  for  approximately  9  to  11  a.m. 
on  May  15.  This  session  is  reserved  for 
individual  paint  manufacturers  to 
present  products  and  information  about 
tree-marking  paint  for  consideration  in 
future  testing  and  use  by  the  agency. 
Paint  manufacturers  also  may  provide 
comments  on  tree-marking  paint 
specifications  or  other  requirements. 
This  portion  of  the  meeting  is  open  only 
to  paint  manufacturers,  the  Committee, 
and  committee  staff  to  ensure  that  trade 
secrets  will  not  be  disclosed  to  other 
paint  manufacturers  or  to  the  public. 
Paint  manufactiu-ers  wishing  to  make 
presentations  to  the  Tree-Marking  Paint 
Committee  during  the  closed  session 
should  contact  the  Chairman  at  the 
telephone  number  listed  under  FOR 
FURTHER  INFORMATION.  The  second 
closed  session  is  planned  for 
approximately  1  to  4  p.m.  on  May  16. 
This  session  is  reserved  for  Federal 
Government  employees  only. 

Any  person  with  special  access  needs 
should  contact  the  Chairman  to  make 
those  accommodations.  Space  for 
individuals  who  are  not  members  of  the 
National  Tree-Marking  Paint  Committee 
is  limited  and  will  be  available  to  the 
public  on  a  first-come,  first-served  basis. 

Dated:  March  28,  2002. 
Tom  L.  Thompson, 

Deputy  Chief  for  National  Forest  System. 
[FR  Doc.  02-8529  Filed  4-8-02;  8:45  am) 
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ACTION:  Notice. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Announcement  of  Funding  to  Develop 
Essential  Community  Facilities  in 
Rural  Communities  for  Eligible  Public 
Entitles,  Nonprofit  Corporations,  and 
Tribal  Governments  with  Extreme  High 
Unemployment  and  Severe  Economic 
Depression 

AGENCY:  Rural  Housing  Service,  USDA. 


SUMMARY:  The  Rural  Housing  Service 
(RHS)  annoimces  the  availability  of  $19 
million  in  national  competitive  grant 
funds  to  be  administered  in  accordance 
with  this  Notice.  7  U.S.C.  1926(a)(20), 
and  the  Community  Facilities  grant 
program  (7  CFR  part  3570,  subpart  B)  to 
develop  essential  community  facilities 
in  rural  conununities  with  extreme  high 
unemployment  and  severe  economic 
depression. 

DATES:  Applications  may  be  submitted 
at  any  time  until  funds  are  exhausted. 
[See  Allocation  of  Funds  and  Selection 
Process.) 

ADDRESSES:  Entities  wishing  to  apply  for 
assistance  are  encoxu'aged  to  contact 
their  local  USDA  Rural  Development 
office  for  guidance  on  the  intake  and 
processing  of  preapplications.  A  listing 
of  Rural  Development  State  offices, 
addresses,  telephone  numbers,  and  a 
person  to  contact  follows: 

Note:  Telephone  numbers  listed  are  not 
toll-free. 

Alabama  State  Office 

Suite  601 ,  Sterling  Centre.  4121 
Carmichael  Road  Montgomery,  AL 
36106-3683,  334-279-3400,  James  B. 
Harris 

Alaska  State  Office 

800  W.  Evergreen,  Suite  201,  Palmer, 
AK  99645-6539,  907-761-7705,  Dean 
Stewart 

Arizona  State  Office 

Phoenix  Corporate  Center,  3003  North 
Central  Avenue,  Suite  900,  Phoenix, 
AZ  85012-2906,  602-280-8700, 
Leonard  Gradillas 

Arkansas  State  Office 

700  W.  Capitol  Avenue,  Room  3416 
Little  Rock,  AR  72201-3225,  501- 
301-3200,  Jesse  G.  Sharp 

California  State  Office 

430  G  Street,  #4169,  Davis,  CA  95616- 
4169,  530-792-5800,  Janice  Waddell 

Colorado  State  Office 

655  Parfet  Street,  Room  ElOO. 

Lakewood,  CO  80215.  303-236-2801, 
Leroy  Cruz 

Delaware  State  Office* 

4607  S.  DuPont  Highway,  P.O.  Box  400, 
Camden,  DE  19934-9998,  302-697- 
4300,  James  E.  Waters 

Florida  State  Office*  * 

4440  N.W.  25th  Place,  P.O.  Box  147010. 
Gainesville,  FL  32614-7010.  352- 
338-3400.  Glenn  W.  Walden 
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Georgia  State  Office 

Stephens  Federal  Building.  355  E. 

j  Hancock  Avenue,  Athens.  GA  30601- 

'   2768.  706-546-2162.  Jerry  Thomas 

Hawaii  State  Office 

Room  311.  Federal  Building.  154 

j  Waianuenue  Avenue,  Hilo,  HI  96720, 

'   808-933-8380,  Thao  Khamoui 

Idaho  State  Office 

>173  W.  Barnes  Drive,  Suite  Al,  Boise, 
ID  83709,  208-378-5600,  Dan  Eraser 

Uinois  State  Office 

5118  Westpark  Court,  Suite  A, 
Champaign,  IL  61821,  217-403-6200, 
Gerald  Townsend 

ndiana  State  Office 

5975  Lakeside  Boulevard,  Indianapolis, 
IN  46278,  317-290-3100,  Gregg  Delp 

Iowa  State  Office 

873  Federal  Building,  210  Walnut 
Street,  Des  Moines,  lA  50309,  515- 
284-4663,  Dorman  A.  Otte 

(ansas  State  Office 

1303  SW  First  American  Place,  Suite 
100,  Topeka,  KS  66604-0440,  785- 
271-2700,  Gary  Smith 

Kentucky  State  Office 

Suite  200,  771  Corporate  Drive, 

j    Lexington,  KY  40503,  859-224-7300, 

'    Vernon  C.  Brown 

Louisiana  State  Office 

3727  Government  Street,  Alexandria, 
LA  71302,  318-473-7920,  Danny 
Magee 

Maine  State  Office 

967  Illinois  Avenue,  Suite  4,  P.O.  Box 
405,  Bangor,  ME  04402-0405,  207- 
990-9106,  Alan  Daigle 

Massachusetts  State  Office*** 

451  West  Street,  Amherst,  MA  01002, 
413-253-4300,  Daniel  Beaudette 

Michigan  State  Office 

3001  Coolidge  Road,  Suite  200,  East 
Lansing,  Ml  48823,  517-324-5100, 
Philip  H.  Wolak 

Mirmesota  State  Office 

410  AgriBank  Building,  375  Jackson 
Street,  St.  Paul,  MN  55101-1853,  651- 
602-7800,  James  Maras 

Mississippi  State  Office 

Federal  Building,  Suite  831, 100  W. 
Capitol,  Jackson,  MS  39269,  601-965- 
4316  Damella  Smith-Murray 

Missouri  State  Office 

601  Business  Loop  70  West,  Parkade 
Center,  Suite  235.  Columbia,  MO 


65203,  573-876-0976,  D.  Clark 
Thomas 

Montana  State  Office 

Unit  1,  Suite  B,  P.O.  Box  850,  900 
Technology  Boulevard,  Bozeman,  MT 
59715, 406-585-2580,  Deborah 
Chorlton 

Nebraska  State  Office 

Federal  Building,  Room  152, 100 
Centennial  Mall  N,  Lincoln,  NE 
68508,  402-437-5551,  Denise 
Brosius-Meeks 

Nevada  State  Office 

1390  South  Curry  Street,  Carson  City, 
NV  89703-9910,  775-887-1222,  Mike 
E.  Hohn 

New  Jersey  State  Office 

Tamsfield  Plaza,  Suite  22,  790 

WoodLane  Road,  Mt.  Holly,  NJ  08060, 
609-265-3600,  Michael  P.  Kelsey 

New  Mexico  State  Office 

6200  Jefferson  Street  NE,  Room  255, 
Albuquerque,  NM  87109,  505-761- 
4950,  Clyde  F.  Hudson. 

New  York  State  Office 

The  Galleries  of  Syracuse  441  S.  Salina 
Street,  Suite  357,  Syracuse,  NY, 
13202-2541,  315-477-6400,  Gail 
Giannotta 

North  Carolina  State  Office 

4405  Bland  Road,  Suite  260,  Raleigh, 
NC  27609,  919-873-2000,  Phyllis 
Godbold 

'  North  Dakota  State  Office 

Federal  Building,  Room  208,  220  East 
Rosser,  P.O.  Box  1737,  Bismarck,  ND, 
58502-1737,  701-530-2037,  Donald 
Warren 

Ohio  State  Office 

Federal  Building,  Room  507,  200  North 
High  Street,  Columbus,  OH,  43215- 
2418,  614-255-2400,  David  Douglas 

Oklahoma  State  Office 

100  USDA,  Suite  108,  Stillwater,  OK 
74074-2654,  405-742-1000,  Rock  W. 
Davis 

Oregon  State  Office, 

101  SW  Main,  Suite  1410,  Portland,  OR 
97204-3222,  503-414-3300,  Jerry  W. 
Sheridan 

Pennsylvania  State  Office 

One  Credit  Union  Place,  Suite  330, 
Harrisburg,  PA  17110-2996,  717-237- 
2299,  Gary  Rothrock 

Puerto  Rico  State  Office 

IBM  Building,  Suite  601,  654Munos 
Rivera  Avenue,  Hato  Rey,  PR,  00918- 
6106,  787-766-5095,  Pedro  Gomez 


South  Carolina  State  Office 

Strom  Thurmond  Federal  Building.  835 
Assembly  Street,  Room  1007, 
Columbia,  SC  29102,  803-765-5163. 
Larry  Floyd 

South  Dakota  State  Office 

Federal  Building,  Room  210,  200  Fourth 
Street  SW.,  Huron,  SD  57350.  605- 
352-1100,  Roger  Hazuka 

Tennessee  State  Office 

Suite  300,  3322  West  End  Avenue, 
Nashville,  TN  37203-1084,  615-783- 
1300,  Keith  Head 

Texas  State  Office 

Federal  Building,  Suite  102, 101  South 
Main,  Temple,  TX  76501,  254-742- 
9700,  Eugene  G.  Pavlat 

Utah  State  Office 

Wallace  F.  Bennett  Federal  Building, 
125  S.  State  Street,  Rm.  4311,  P.O. 
Box  11350,  Salt  Lake  City,  UT  84147- 
0350,  801-524-4320,  Boimie  Carrig 

Vermont  State  Office 

City  Center,  3rd  Floor,  89  Main  Street, 
Montpelier,  VT  05602,  802-828-1600, 
Rhonda  Shippee 

Virginia  State  Office 

Culpeper  Building,  Suite  238,  1606 
Santa  Rosa  Road,  Richmond,  VA 
23229,  804-287-1550,  Carrie  Schmidt 

Washington  State  Office 

1835  Black  Lake  Blvd.  SW.,  Suite  B, 
Olympia,  WA  98512-5715,  360-704- 
7740,  Sandi  Boughton 

West  Virginia  State  Office 

Federal  Building,  75  High  Street,  Room 
320,  Morgantown,  WV  26505-7500, 
304-284-4860,  Dianne  Crysler 

Wisconsin  State  Office 

4949  Kirschling  Court,  Stevens  Point, 
WI  54481,  715-345-7600,  Mark 
Brodziski, 

Wyoming  State  Office 

100  East  B,  Federal  Building,  Room 
1005.  P.O.  Box  820.  Casper.  WY 
82602,  307-261-6300,  Charles  Huff 
'  The  Delaware  State  Office  also 

administers  the  Maryland  program. 
"The  Florida  State  Office  also 

administers  the  Virgin  Island  program. 
***  The  Massachusetts  State  Office 

also  administers  the  Rhode  Island  and 

Connecticut  programs. 

****  The  Vermont  State  Office  also 

administers  the  New  Hampshire 

program. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Ben-Israel,  Community 
Programs,  RHS.  USDA,  STOP  0787. 


? I .1     D. 


i^^,,/\T^i     at     Mr,     Ra/TiiocAav     Anril    Q     7007  /  NntirPS 
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1400  Independence  Ave.  SW., 
Washington.  DC  20250-0787. 
Telephone  (202)  720-1490.  Facsimile 
(202)  690-0471.  E-mail: 
ibenisra®rdmaH. rural,  usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  reporting  requirements  contained 
in  this  notice  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  have  been  assigned  OMB 
control  number  0575-0173  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Authorizing  Legislation  and 
Regulations 

This  program  is  authorized  under 
section  306(a)  of  the  Consolidated  Farm 
and  Rural  Development  Act.  RHS  will 
administer  these  funds  using  the  same 
regulations  that  govern  its  Community 
Facilities  grant  program.  Program 
administration,  eligibility,  processing, 
and  servicing  requirements  that  govern 
the  Community  Facilities  grant  program 
may  be  found  under  7  CFR  part  3570. 
subpart  B. 

Background 

Under  the  FY  2002  appropriation. 
Congress  appropriated  SI 9  million  for  a 
Community  Facilities  grant  program  for 
rural  communities  with  extreme 
unemployment  and  severe  economic 
depression,  hereafter  referred  to  as  the 
Economic  Impact  Initiative.  These  funds 
are  in  addition  to  the  Community 
Facilities  grant  program's  regular 
allocation  of  competitive  grant  funds. 
The  Commimity  Facilities  grant 
program,  authorized  by  Congress  in 
1996,  is  used  in  conjunction  with  the 
existing  direct  and  guaranteed  loan 
programs  for  the  development  of 
essential  community  facilities  for  public 
use  in  rural  areas.  Funding  is  intended 
to  complement  rather  than  compete 
with  other  credit  sources.  Grants  are 
made  available  to  public  entities,  such 
as  municipalities,  counties,  and  special- 
service  districts,  as  well  as  to  eligible 
nonprofit  corporations  and  tribal 
governments.  Grants  are  targeted  to 
communities  with  the  smallest 
populations  and  lowest  incomes. 
Communities  with  lower  population 
and  income  levels  receive  a  greater 
percentage  of  the  Federal  contribution, 
between  15  to  75  percent  of  the  cost  of 
developing  the  facility. 

Additional  Eligibility  Requirements 

In  addition  to  those  requirements 
contained  in  7  CFR  part  3570,  subpart 
B,  the  essential  community  facility  must 
be  located  in  a  rural  community  where 
the  "not  employed  rate"  is  greater  than 


19.5  percent  as  mandated  by  7  U.S.C. 
1926{a)(20)(B). 

Definition  of  Not  Employed  Rate 

This  is  the  percentage  of  individuals 
over  the  age  of  18  who  reside  within  the 
community  and  who  are  ready,  willing, 
and  able  to  be  employed  but  are  unable 
to  find  employment,  as  determined  by 
the  Department  of  Labor  of  the  State  in 
which  the  community  is  located. 

Applicant  Eligibility  for  Local  Dial-Up 
Internet  Access 

The  Agriculture,  Rural  Development. 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 
2002  expanded  eligibility  for  the 
Economic  Impact  Initiative  to  provide 
local  dial-up  Internet  access  or 
broadband  service  where  it  does  not 
currently  exist.  Under  this  provision, 
the  Agency  may  make  grants  to  State 
agencies  for  use  by  regulatory 
commissions  in  States  with  rural 
communities  without  local  dial-up 
Internet  access  or  local  broadband 
service.  The  State  Agencies  will 
establish  a  competitive,  technologically 
neutral  grant  program  to 
telecommimications  carriers  or  cable 
operators  that  establish  common  carrier 
facilities  and  services  that,  in  the 
commission's  determination,  will  result 
in  the  long-term  availability  of 
affordable  broadband  services  that  are 
used  for  high  speed  Internet  access  for 
these  communities. 

Allocation  of  Funds 

All  Economic  Impact  Initiative  funds 
will  remain  in  the  National  Office 
reserve  for  funding  consideration  for  FY 
2002.  Project  selections  will  be  on  a 
national  competitive  basis.  There  will 
be  two  windows  of  opportimity  to 
compete  for  grant  funding.  It  is 
anticipated,  the  first  round  of  funding 
selections  will  be  made  after  May  10. 
2002.  The  second  round  will  be  held 
after  August  23.  2002. 

Selection  Process 

Once  a  determination  has  been  made 
by  the  State  Office  that  an  applicant  is 
eligible,  the  preapplication  is  evaluated 
competitively  and  points  awarded  as 
specified  in  the  project  selection 
priorities  contained  in  7  CFR  part  3570, 
subpart  B.  The  State  Director  or 
designee  will  then  forward  the  request 
to  the  National  Office  to  compete  for 
funding  consideration.  Projects  will 
then  be  rated,  ranked,  and  selections 
made  in  order  of  priority.  Each  proposal 
will  be  judged  on  its  own  merit.  Unless 
withdrawn  by  the  applicant,  projects 
not  selected  for  funding  consideration 
for  the  first  round  of  funding  selections 


will  remain  eligible  to  compete  for  the 
next  round  of  fiinding. 

To  be  considered  for  the  first  window, 
all  preapplications  along  with 
supporting  documentation  satisfactory 
to  the  Agency  must  be  received  by  the 
Rural  Development  State  or  designated 
field  offife  by  close  of  business  May  3, 
2002.  To  be  considered  for  the  second 
window,  all  preapplications  must  be 
received  by  the  Rural  Development 
State  or  designated  field  office  by  close 
of  business  August  16,  2002. 

Notice  of  Invitation  To  Subnut 
Complete  Application 

All  preapplications  selected  for 
funding  consideration  will  be  notified 
by  the  State  or  field  office  by  issuing 
Form  AD-622,  "Notice  of 
Preapplication  Review  Action."  At  that 
time,  the  proposed  recipient  will  be 
invited  to  submit  a  complete 
application,  along  with  instructions 
related  to  the  agreed  upon  award 
amount,  and  asked  to  schedule  an 
application  conference  to  discuss  items 
needed  for  formal  application  and  to 
further  clarify  issues  related  to  the 
project. 

Final  Approval  and  Funding  Process 

Final  approval  is  subject  to  the 
availability  of  funds;  the  submission  by 
the  applicant  of  a  formal,  complete 
application  and  related  materials  that 
meet  the  program  requirements  and 
responsibilities  of  the  grantee 
(contained  in  7  CFR  part  3570,  subpart 
B);  the  letter  of  conditions;  and  the  grant 
agreement.  Those  preapplications  that 
do  not  have  sufficient  priority  necessary 
to  receive  funding  consideration  for  FY 
2002  will  be  notified,  in  writing,  by  the 
Agency's  State  or  designated  field  office. 

Dated:  April  3.  2002. 
Arthur  A.  Garcia, 

Administrator,  Rural  Housing  Service. 
(FR  Doc.  02-8527  Filed  4-6-02;  8:45  am) 

NLUNG  C006  3410-XV-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  District  of  Columbia.  Maryland 
and  Virginia  Advisory  Committees 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on . 
Civil  Rights  that  a  meeting  of  the 
District  of  Columbia.  Maryland  and 
Virginia  Advisory  Committees  to  the 
Commission  will  convene  at  9:30  a.m. 
and  recess  at  6  p.m.  on  April  24.  2002; 
will  reconvene  at  9:30  a.m.  and  adjourn 
at  6  p.m.  on  April  25.  2002.  at  the 
Mason  District  Government  Center,  x 
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6507  Columbia  Pike,  Annandale. 
Virginia  22003.  The  subcommittees,  also 
known  as  the  Inter-SAC  Committee,  will 
hold  a  community  fonun  on  civil  rights 
focusing  on  civil  rights  concerns  of 
Arab,  Muslim,  Sikh  and  South  Asian 
communities  in  the  Washington 
metropolitan  area  in  the  aftermath  of  9/ 
11  tragedies. 

I  Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the.  rules 

Tid  regulations  of  the  Commission. 
Dated  at  Washington,  DC,  April  2,  2002. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-8466  Filed  4-8-02;  8:45  am) 

OnjJNG  CODE  6335-01-P 


COMMISSION  ON  CIVIL  RIGHTS 


Agenda  and  Notice  of  Public  Meeting 
of  the  Iowa  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
4ie  provisions  of  the  rules  and 
regiilations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Iowa 
Advisory  Committee  to  the  Commission 
will  convene  at  10  a.m.  and  adjourn  at 
12  p.m.  on  May  1,  2002,  at  the  Holiday 
Inn  Airport,  611  Fleiu'  Drive,  Des 
Moines,  Iowa  50321.  The  purpose  of  the 
meeting  is  to  plan  future  activities. 

j  Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office.  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
ineeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

1  Dated  at  Washington,  DC,  April  3,  2002. 
vy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
ipR  Doc.  02-8467  Filed  4-8-02;  8:45  am] 

BILLING  CODE  633S-01-i> 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Minnesota  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Minnesota  Advisory  Committee  to  the 
Commission  will  be  held  from  9  a.m.  to 
6  p.m.  on  Wednesday,  April  24,  2002, 
and  from  9  a.m.  to  2  p.m.  on  Thursday, 
April  25,  2002,  at  the  Embassy  Suites 
Hotel,  425  S.  7th  Street,  5th  Floor, 
Universal  Room,  Minneapolis, 
Minnesota  55415.  The  purpose  of  the 
meeting  is  to  gather  information  on  the 
Minneapolis-St.  Paul  news  media 
coverage  of  minority  communities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Conmiittee,  should  contact 
Constance  M.  Davis,  Director  of  the 
Midwestern  Regional  Office,  312-353- 
8311  (TDD  312-353-8362).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  ten  (10) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  29,  2002. 
Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-8468  Filed  4-8-02;  8:45  am] 

BILUNG  CODE  6335-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Utah  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Utah 
Advisory  Committee  to  the  Commission 
will  convene  at  5:30  p.m.  and  adjourn 
at  8  p.m.  on  Tuesday,  April  23,  2002,  at 
the  Horizonte  School,  1234  S.  Main 
Street,  Salt  Lake  City,  UT  84101.  The 
purpose  of  the  meeting  is  tp  hold  new 
member  orientation  and  discuss  current 
projects  and  civil  rights  issues  in  the 
state. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  cgntact,  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office.  303-866-1040  (TDD 
303-866-1049).  Hearing- impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 


Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regvdations  of  the  Commission. 

Dated  at  Washington.  DC.  March  29,  2002. 
Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-8469  Filed  4-8-02;  8:45  am] 

BILUNG  CODE  633S-01-P 


DEPf  RTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  clearance  the  following 
proposal  for  collection  of  information 
under  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  BXA  Program  Questionnaire. 

Form  Number:  None. 

OMB  Approval  Number:  None. 

Type  of  Review:  Emergency. 

Burden  Hours:  667. 

Number  of  Respondents:  4.000. 

Average  Time  Per  Response:  10 
minutes. 

Needs  and  Uses:  This  questionnaire 
will  be  used  by  participants  at  the 
Update  West  conference,  visitors  to 
BXA's  web  site,  and  perhaps  by 
attendees  at  futxue  BXA  conferences. 
The  responses  to  these  questions 
provide  useful  and  practical  information 
that  BXA  can  use  to  determine  that  it  is 
providing  a  quality  program  and  gives 
BXA  information  useful  to  making 
recommended  improvements.  It  also 
shows  attendees  that  BXA  cares  about 
their  experience  and  values  their 
viewpoint. 

Affected  Public:  Individuals,  business 
or  otiier  for-profit  organizations. 

Respondent's  Obligation:  Voluntary. 

0\fB  Desk  Officer:  David  Rosticer, 
(202) 395-3897. 

Jilopies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6608, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  5  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 
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Dated:  April  4,  2002. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  02-8550  Filed  4-«-02;  8:45  am) 
WLUNG  COOe  3S10-33-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonae  Board 

[Order  No.  1217] 

Approval  for  Expanaion  of  Subzona 
124D  LOOP  LLC/LOCAP  LLC  (Crude 
Oil  Pipeline  and  Storage  Syatem) 
LaFourche  and  St  Jamaa  Pariahaa 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  South  Louisiana  Port 
Commission,  grantee  of  FTZ  124,  has 
requested  authority  on  behalf  of  IXXDP  LLC/ 
LOCAP  LLC  (LOOP),  to  include  an  additional 
site  (Site  1.  Parcel  E)  within  Subzone  124D 
at  the  LOOP  crude  oil  pipeline  and  storage 
system  (FTZ  Docket  24-2001.  filed  6-14-01); 

Whereas,  notice  inviting  public  comment 
has  been  given  in  the  Federal  Register  (66  FR 
33947,  6/26/01); 

Whereas,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiner's 
report,  and  finds  that  the  requirements  of  the 
FTZ  Act  and  Board's  regulations  are  satisfied, 
and  that  the  proposal  is  in  the  public  interest; 

Now,  therefore,  the  Board  hereby  orders: 

The  application  to  include  an  additional 
site  within  Subzone  124D  at  the  crude  oil 
pipeline  and  storage  system  of  LOOP  LLC/ 
LOCAP  LLC,  is  approved,  subject  to  the  FTZ 
Act  and  the  Board's  regulations,  including 
Section  400.28. 

Signed  at  Washington.  EX],  this  29th  day  of 
March  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 
Dennis  Puccinelli, 
Executive  Secretary. 

(FR  Doc.  02-8563  Filed  4-8-02;  8:45  am) 
BHJJNa  COM  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonae  Board 

[OntorNo.1219] 

Approval  for  Extanaion  of  Auttrarity  of 
Board  Order  745;  Foreign-Trade 
Subzone  59A;  Kawaaald  Motora 
Manufacturing  Corp.,  U.S.A.  (Multt-Axia 
Induatrtal  Robota);  Lincoln,  Nebraaka 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 


1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas.  Board  Order  745  (60  FR 
30517.  6-9-95)  granted  authority  on 
behalf  of  Kawasaki  Motors 
Manufacturing  Corp.,  U.S.A.  (KMM)  to 
manufacture  multi-axis  industrial  robots 
with  six  or  more  axes  of  motion  under 
FTZ  procedures  for  a  limited  time 
period  (expires  April  1,  2002).  subject  to 
extension; 

Whereas.  KMM.  operator  of  Subzone 
59A.  has  requested  authority  to  extend 
its  manufacturing  authority  for  multi- 
axis  industrial  robots  on  a  permanent 
basis; 

Whereas,  notice  inviting  public 
conunent  was  given  in  the  Federal 
Register  (64  FR  25477,  5-12-99); 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  request  would  be  in 
the  public  interest; 

Now  therefore,  the  Board  hereby 
approves  the  request  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  Section  400.28,  and  subject  to 
the  restriction  that  the  scope  of 
authority  is  limited  to  the  manufacture 
of  multi-axis  industrial  robots  having 
six  or  more  axes  of  motion. 

Signed  at  Washington.  DC.  this  29th  day  of 
March.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce,  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
Dennis  Puccinelli, 
Executive  Secretary. 

|FR  Doc.  02-8565  Filed  4-8-02;  8:45  am) 
■NjjNO  cooe  3eio-o»-# 


2^ne  59.  has  requested  authority  on 
behalf  of  Kawasaki  Motors 
Manufacturing,  U.S.A.  (Inc.)  (KMM), 
operator  of  FTZ  59A.  at  the  KMM  motor 
vehicle  and  industrial  automation 
products  manufacturing  facility  in 
Lincoln.  Nebraska,  to  expand  the  scope 
of  FTZ  authority  to  include  new 
manufacturing  capacity  under  FTZ 
procedures  and  requesting  authority  to 
expand  the  boundaries  of  Subzone  59A 
(FTZ  Doc.  33-99.  filed  6-25-99); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (64  FR  37496.  7-12-99); 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now  therefore,  the  Board  hereby 
approves  the  request,  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington,  DC,  this  29th  day  of 
March,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 
Dennis  Puccinelli, 
Executive  Secretary. 

(FR  Doc.  02-8566  Filed  4-8-02;  8:45  am) 
MLUNO  COOC  3810-06-P 


DEPARTMENT  OF  COMMERCE 
Foraign-Trada  Zonae  Board 
[Order  No.  1220] 

Approval  for  Expanded  Manufacturing 
AuttMrity  and  Subzona  Expanaion 
(Motorcyclaa,  Peraonal  WatarcrafI,  All- 
Terrain  Vehiclaa,  Utility  Woric  Trudw, 
Induatrial  Robota);  Foraign-Trada 
Subzone  59A;  Kawaaaki  Motora 
Manufacturing  Corp.,  U.S.A.;  Lincoln, 
Nebraaka 

Pursuant  to  its  authority  imder  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Lincoln  Foreign  Trade 
Zone.  Inc.,  grantee  of  Foreign-Trade 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonae  Board 

[Ontor  No.  1214] 

ExpanakNi  of  Foraign-Trada  Zona  110, 
Albuquerque,  NM 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  2kines  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  the  City  of  Albuquerque. 
New  Mexico,  grantee  of  F(weign-Trade 
Zone  110.  submitted  an  application  to 
the  Board  for  authority  to  expand  and 
relocate  FTZ  110  bom  its  current 
location  in  Albuquerque,  to  a  site  (62 
acres)  at  the  2.300-acre  Albuquerque 
hitemational  Sunport  airport  complex, 
within  the  Albuquerque  Customs  port  of 
entry  area  (FTZ  Docket  28-2001;  filed  6/ 
28/01); 

Whereas,  notice  inviting  public 
conunent  was  given  in  the  Federal 
Register  (66  FR  35593.  7/6/01)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 
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Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now.  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  110  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington,  DC,  this  29th  day  of 
March  2002. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Dennis  Puccinelli, 

Executive  Secretary. 

(FR  Doc.  02-8561  Filed  4-8-^2;  8:45  am] 

BUJN0C006  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonea  Board 
[Order  No.  1215] 

Grant  of  Authority  for  Subzone  Statue; 
E.i.  Dupont  De  Nemoura  and  Company, 
Inc.  (Chemicaia  Producta),  Circleviile, 
OH 

Pursuant  to  its  authority  imder  the 
I  oreign-Trade  Zones  Act,  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*   *   *  the  establishment  *   *   * 
of  foreign-trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and  encourage 
foreign  commerce,  and  for  other  purposes," 
eind  authorizes  the  Foreign-Trade  Zones 
Board  to  grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade  zones 
in  or  adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15  CFR 
part  400)  provide  for  the  establishment  of 
special-purpose  subzones  when  existing  zone 
facilities  cannot  serve  the  specific  use 
involved,  and  when  the  activity  results  in  a 
signiflcant  public  benefit  and  is  in  the  public 
interest;  . 

Whereas,  the  Rickenbacker  Port  Authority, 
grantee  of  Foreign-Trade  Zone  138,  has  made 
application  to  the  Board  for  authority  to 
establish  special-purpose  subzone  status  at 
the  chemical  products  manufactiu-ing  and 
warehousing  facilities  of  E.I.  duPont  de 
Nemours  and  Company.  Inc.,  located  in 
Circleviile.  Ohio  (FTZ  Docket  17-2001.  filed 
4/23/01); 

Whereas,  notice  inviting  public  comment 
was  given  in  the  Federal  Register  (66  FR 
21739.  5/1/01);  and. 

Whereas,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiner's 
report,  and  finds  that  the  requirements  of  the 


FTZ  Act  and  the  Board's  regulations  are 
satisfied,  and  that  approval  of  the  application 
is  in  the  public  interest; 

Now,  therefore,  the  Board  hereby  grants 
authority  for  subzone  status  at  the  chemicals 
products  manufacturing  and  warehousing 
facilities  of  E.I.  duPont  de  Nemours  and 
Company,  Inc.,  located  in  Circleviile,  Ohio 
(Subzone  138F),  at  the  location  described  in 
the  application,  and  subject  to  the  FTZ' Act 
and  the  Board's  regulations,  including 
§400.28. 

Signed  at  Washington,  DC,  this  29th  day  of 
March  2002. 
Faryar  Shirzad. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  02-8562  Filed  4-8-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 


Foreign-Trade  Zonea  Board 
[Order  No.  1218] 

Grant  of  Authority  for  Subzone  Statua; 
Schering-Plough  Products,  L.L.C. 
Manufacturing  Plant  (Pharmaceutical 
Producta),  Laa  Piedraa,  PR 

Pursuant  to  its  authority  imder  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "  *  *   *  the  establishment 
*  *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  conunerce.  and 
for  other  purposes."  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  fwivilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Puerto  Rico  Industrial 
Development  Corporation,  grantee  of 
Foreign-Trade  Zone  7.  has  made 
application  to  the  Board  for  authority  to 
establish  special-purpose  subzone  status 
at  the  pharmaceutical  product 
manufacturing  plant  of  Schering-Plough 
Products,  L.L.C,  located  in  Las  Piedras, 
Puerto  Rico  (FTZ  Docket  4-2002,  filed 
January  10,  2002); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (67  FR  2401, 1/17/02);  and, 


Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now.  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
pharmaceutical  product  manufacturing 
plant  of  Schering-Plough  Products, 
L.L.C.  located  in  Las  Piedras.  Puerto 
Rico.  (Subzone  7G).  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28. 

Signed  at  Washington,  DC.  this  20th  day  of 
March  2002. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  02-8564  Filed  4-8-02;  8:45  am] 
BILUNG  COOE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1213] 

Expanaion  of  Foreign-Trade  Zone  39, 
Dallas/Fort  Worth,  TX 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Dallas/Fort  Worth 
International  Airport  Board,  grantee  of 
Foreign-Trade  Zone  39.  submitted  an 
application  to  the  Board  for  authority  to 
expand  FTZ  39  to  include  two  new  sites 
at  the  Meacham  Airport  complex  (Site 
5)  in  Fort  Worth,  and  at  the  Redbird 
Airport  complex  (Site  6)  in  Dallas,      , 
within  the  Dallas/Fort  Worth  Customs 
port  of  entry  area  (FTZ  Docket  26-2001; 
filed  6/20/01); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (66  FR  34150.  6/27/01)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied;  and  . 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  39  is 
approved,  subject  to  the  Act  and  the 
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Board's  regulations,  including  Section 
400.28.  and  further  subject  to  the 
Board's  standard  2,000-acre  activation 
limit  for  the  overall  zone  project. 

Signed  at  Washington.  DC,  this  29th  day  of 
March  2002. 
Faiyar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
|FR  [}oc.  02-8560  Filed  4-S-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
AdministratkMi 

[Docket  No.  020325068-2068-01] 

RIN  0648-ZB17 

Request  for  Proposals  for  FY  2002— 
NOAA  Educational  Partnership 
Program  With  Minority  Serving 
Institutions:  Environmental 
Entrepreneurship  Program 

agency:  OiRce  of  Oceanic  and 
Atmospheric  Research  (OAR),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Commerce. 
ACTKM:  Notice  of  request  for  proposals. 

summary:  The  Office  of  Oceanic  and 
Atmospheric  Research  (OAR)  in  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  United  States 
Department  of  Commerce  is  soliciting 
proposals  for  the  NOAA  Educational 
Partnership  Program  with  Minority 
Serving  Institutions  (EPP/MSI): 
Environmental  Entrepreneurship 
Program.  The  goal  of  the  program  is  to 
strengthen  the  capacity  of  Minority 
Serving  Institutions  to  foster  student 
careers,  entrepreneurship  opportunities 
and  advanced  academic  study  in  NOAA 
related  sciences. 

In  Fiscal  Year  2002,  NOAA  plans  to 
make  available  a  total  of  $3,000,000  to 
support  the  EPP/MSI  Environmental 
Entrepreneurship  Program.  The  program 
will  provide  funds  on  a  competitive 
basis  to  support  projects  at  eligible 
Minority  Serving  Institutions,  for  up  to 
three  years  duration,  in  the  following 
two  categories: 

(1)  Program  Development  and 
Enhancement — approximately  six  grants 
or  cooperative  agreements,  each  up  to 
$250,000  total  for  up  to  three  years,  to 
support  the  development  and 
enhancement  of  outreach,  education, 
applied  research  and  training  programs 
that  will  strengthen  MSIs  and  their 
partners  capacity  to  foster  student 
careers,  entrepreneurship  opportunities 
and  advanced  academic  study  in  NOAA 
related  sciences. 


(2)  Environmental  Demonstration 
Projects — approximately  six  grants  or 
cooperative  agreements,  each  up  to 
$300,000  total  for  up  to  three  years  to 
support  the  engagement  of  MSI  faculties 
and  students  in  field  demonstration 
projects  focused  on  applying 
environmentally  sound  methods  and 
technologies  to  address  NOAA  related 
environmental  issues. 

DATES:  A  Letter  of  Intent  to  aid  NOAA 
in  planning  the  review  of  proposals  is 
requested  by  April  30,  2002  but  is  not 
required.  Proposals  must  be  received  by 
5:00  p.m.  (Eastern  Daylight  Savings 
Time)  on  May  30,  2002  (See  Section  VI. 
Instructions  for  Application:  Timetable). 

ADDRESSES:  Proposals  should  be 
submitted  to:  Jewel  M.  Griffin-Linzey, 
EPP/MSI  Environmental 
Entrepreneurship  Program,  National 
Oceanic  and  Atmospheric 
Administration,  Room  11877,  SSMC3 
(R/SG),  1315  East- West  Highway,  Silver 
Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jewel  M.  Griffin-Linzey.  NOAA  EPP/ 
MSI:  Entrepreneurship  Program, 
National  Oceanic  and  Atmospheric 
Administration,  SSMC3  (R/SG),  1315 
East-West  Highway,  Silver  Spring,  MD 
20910.  Tel.  (301)  713-1495;  e-mail: 
jewel.griffin-linzey®noaa.gov 

SUPPLEMENTARY  INFORMATION: 
L  Program  Authority 

Authority:  15  U.S.C.  1540,  49  U.S.C. 
44720,  33  U.S.C.  883a  and  883d.  33  U.S.C. 
1442,  16  U.S.C.  1854(e),  16  U.S.C.  661,  16 
U.S.C.  753(a).  16  U.S.C.  1451  et  seq.,  16 
U.S.C.  1431.  and  Executive  Orders  12876, 
12900  and  13021.  Catalog  of  Federal 
Assistance  Number:  11.481 — Educational 
Partnership  Program  with  Minority  Serving 
Institutions. 

n.  Program  Description 

Background 

NOAA  provides  science,  technology, 
and  services  to  describe  and  predict 
changes  in  the  Earth's  environment,  and 
conserve  and  manage  wisely  the 
Nation's  coastal  and  marine  resources  to 
ensure  sustainable  economic 
opport\mities.  The  agency  has  made  a 
commitment  to  expand  and  strengthen 
its  partnerships  with  Minority  Serving 
Institutions  that  will  serve  as  a  catalyst 
to  meet  its  principal  goals  of 
environmental  stewardship,  assessment, 
and  prediction.  In  accordance  with 
NOAA's  overall  mission,  and  with  the 
policy  of  NOAA  and  the  U.S. 
Department  of  Commerce  to  foster 
environmental  education,  research  and 
economic  sustainability,  the  purposes  of 
the  NOAA  EPP/MSI  Environmental 


Entrepreneurship  Program  are  to 
support: 

1 .  Educational  Opportunities.  To 
prepare  students  with  the  necessary 
academic  training,  technical  skills  and 
experiences  that  will  enable  them  to 
pursue  careers,  entrepreneurship 
opportimities  and  advanced  academic 
study  in  environmental  fields  related  to 
NOAA's  mission. 

2.  Capacity  Building.  To  develop  or 
enhance  the  capacity  of  environmental 
related  academic  programs  at  MSIs  in 
order  to  ensure  they  are  effective 
pipelines  through  which  students  and 
faculty  can  gain  the  necessary 
experience  to  make  environmentally 
and  economically  sound  decisions. 

3.  Partnerships.  To  facilitate  or 
strengthen  MSI  partnerships,  where 
appropriate,  with  NOAA  programs  and 
facilities,  community  colleges  and 
universities,  industry,  governments 
(state,  local,  commonwealth,  territorial 
and  tribal),  and  organizations  (public, 
nonprofit,  or  private)  that  foster 
cooperative  education  and  training 
activities  for  students  and  faculties. 

4.  Community  Economic 
Development.  To  support  MSIs  and 
partners  in  preparing  students  with  the 
necessary  knowledge,  skills,  tools  and 
technology  that  may  be  applied  outside 
the  classroom  to  ensure 
environmentally  sustainable  and 
economically  viable  local  communities. 
The  goal  is  to  foster  environmental 
entrepreneurship  opportunities  that 
empower  students  to  become  stewards 
of  natural  resources  and  the 
environment  and  to  transfer  knowledge 
gained  to  address  environmental 
problems  of  importance  in  their  local 
communities. 

Rationale 

The  recruitment  of  minorities, 
particularly  underrepresented 
minorities,  in  the  fields  of  science  and 
engineering,  lags  behind  expectations. 
According  to  the  most  recent  data 
compiled  by  the  National  Science 
Foimdation  (NFS),  "Women,  Minorities 
and  Persons  with  Disabilities  in  Science 
and  Engineering:  2000,"  the  percentage 
of  minority  scientists  and  engineers  in 
the  workforce  ranges  from  0.3  percent 
for  American  Indians  to  about  3.0 
percent  each  for  African-Americans  and 
Hispanics.  The  quality  and  nature  of 
academic  experiences  at  each  point  of 
the  educational  pipeline  are  crucial  to 
bringing  more  minorities  into 
environmental  science  and  engineering 
fields.  Bachelors,  Masters  and  Doctoral 
degrees  are  the  underpinnings  of 
environmental  science  career 
achievement  and  employment.  At  both 
the  undergraduate  and  graduate  levels. 
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Hispanics.  African  Americans,  and 
Native  Americans  complete  fewer 
degrees,  relative  to  their  demographic 
composition  in  the  popiUation,  than 
majority  ethnic  groups.  At  the  Bachelors 
level.  NSF  data  show  that  African 
Americans  received  about  7.4  percent  of 
the  Bachelors  degrees  in  science  and 
engineering  in  1996,  Hispanics  received 
6.4  percent,  and  American  Indians/ 
Alaskan  Natives  receive  0.6  percent.  At 
the  Master's  level,  African  Americans 
receive  about  5.0  percent  of  the  science 
euid  engineering  degrees,  Hispanics 
about  4.0  percent,  and  American 
Indians  0.4  percent.  In  FY  1998,  MSIs 
received  only  5.8  percent  of  Department 
of  Commerce  grants  to  institutions  of 
higher  education. 

NOAA  EPP/MSI  Environmental 
Entrepreneurship  Program 

The  goal  of  the  NOAA  EPP/MSI 
Environmental  Entrepreneurship 
Program  is  to  strengthen  the  capacity  of 
Minority  Serving  Institutions  to  foster 
student  careers,  entrepreneurship 
opportunities,  and  advanced  academic 
study  in  NOAA-related  sciences. 

Proposals  should  be  firmly  grounded 
in  "environmental  fields"  related  to 
NOAA's  mission.  The  term 
"environmental  fields"  is  defined  as 
those  environmental,  natiu^  sciences 
(i.e.,  biology,  earth  sciences),  physical 
and  social  sciences  (i.e.,  economics, 
anthropology,  geography,  and  history), 
engineering,  professional  and  technical 
fields  that  are  relevant  to  NOAA's 
mission  which  is  to  "describe  and 
predict  changes  in  the  Earth's 
environment,  and  conserve  and  manage 
wisely  the  Nation's  coastal  and  marine 
resources."  (See  http://www.noad.gov/) 

Proposals  should  identify 
mechanisms  to  be  employed  that 
enhance  MSIs  capacity  to  foster  student 
opportunities,  interest  in,  and  pursuit  of 
careers,  entrepreneiu^hip  and  advanced 
study  in  NOAA-related  sciences. 

Proposals  will  be  accepted  that 
address  one  of  the  following  categories: 

(1)  Program  Development  and 
Enhancement — approximately  six  grants 
or  cooperative  agreements,  each  up  to 
$250,000  total  for  up  to  three  years  to 
support  the  development  and 
enhancement  of  effective  outreach, 
education,  applied  research  and  training 
programs  at  eligible  MSIs  directly 
related  to  NOAA's  mission.  Developing 
and  enhancing  outreach,  education, 
applied  research  and  training 
capabilities  at  MSIs  is  intended  to 
expand  opportunities  for  students  to 
develop  the  technical  skills,  training, 
and  experiences  needed  to  pursue 
careers,  entrepreneurship  opportimities 
and  advanced  academic  study  in 


NOAA-related  environmental  fields. 
Activities  funded  imder  this  element 
may  include,  but  are  not  limited  to: 
atmospheric,  environmental  and 
oceanic  science  courses  and  curriculum 
enhancement;  practical  learning 
experiences  for  students  such  as,  hands- 
on  training  and  applied  research;  and 
other  activities  designed  to  foster 
student  careers,  entrepreneurship   . 
opportunities  and  advanced  academic 
study  related  to  NOAA's  mission. 

(2)  Environmental  Demonstration 
Projects — approximately  six  grants  or 
cooperative  agreements,  each  up  to 
$300,000  total  for  up  to  three  years,  to 
support  the  engagement  of  MSI  faculty 
and  students  in  demonstration  projects 
that  apply  environmentally  sound 
methods  and  technologies  to  address 
NOAA  related  environmental  issues. 
Field  demonstration  projects  should 
encourage  partnerships  that  enable 
students  to  address  challenging 
environmental  issues  such  as, 
enhancing  and  restoring  coastal  and 
estuarine  habitats,  preventing  marine 
pollution,  reducing  coastal  hazards, 
assessing  marine  protected  areas, 
protecting  coral  reefs,  reducing  the 
spread  of  invasive  species,  restoring 
fisheries  and  fisheries  habitat, 
developing  and  expanding  aquaculture, 
planning  community  waterfront 
revitalization,  mitigating  and  assessing 
impacts  of  weather  and  climate 
variability,  improving  the  prediction  of 
weather  and  climate  phenomena,  or 
employing  remotely  sensed  data  and 
information  systems  to  support 
environmental  monitoring  and 
prediction.  The  intent  is  to  involve 
students  in  collaborative  field  projects 
that  will  empower  them  to  pursue 
careers,  entreprenevuship  opportunities 
and  advanced  academic  study,  and 
promote  environmental  sustainability 
and  economic  viability  in  their  local 
communities.  Projects  should  (where 
appropriate)  involve  students  with 
academic  training  across  the  broad  array 
of  environmental  fields  needed  to 
implement  field  projects.  Engaging 
students  in  applied  research  to 
understand  the  nature  and  extent  of 
environmental  degradation  within 
communities  and  to  test  and  monitor 
methods  for  preventing,  controlling,  and 
reducing  the  degradation  of  natural 
environments  is  encouraged. 

Partnerships 

For  proposals  submitted  in  the 
Program,  applicants  should  build  on 
existing  expertise  of  academic  and 
applied  research  programs,  as 
appropriate.  Innovative  approaches  to 
issues  are  sought  that  take  maximum 
advantage  of  the  synergies,  strong 


linkages  and  collaborations  with 
partners  such  as  other  universities, 
community  colleges,  research 
institutions,  industry,  government  and 
nongovernmental  agencies,  and  other 
organizations  (public,  nonprofit,  or 
private).  Partnerships  should  facilitate 
the  entry  of  MSI  students  into  careers 
such  as,  entrepreneurs,  scientists, 
resource  managers,  and  community 
leaders  in  environmental  fields  related 
to  NOAA's  mission.  While  partnerships 
are  encouraged,  where  appropriate. 
There  is  no  requirement  for  a  partner  or 
a  requirement  for  the  applicant  to 
provide  matching  funds.. NOAA  retains 
the  right  to  allocate  funds  differently 
than  indicated  above  if  the  number  of 
proposals  received  is  not  balanced 
across  these  two  categories,  or  the 
proposal  quality  does  not  warrant  the 
stated  allocation.  In  such  cases,  funds 
may  be  shifted  between  the  two  funding 
categories. 

Proposals 

Proposals  must  be  submitted  by  an 
eligible  MSI  (see  Section  III.  Eligibility) 
and  are  expected  to  have  a  rigorous 
work  plan,  a  strong  rationale,  and 
clearly  identified  and  achievable  goals. 
Proposals  should  emphasize  innovative 
approaches  to  encouraging,  preparing, 
and  graduating  MSI  students  trained  in 
environmental  fields  and  related 
professional  career  fields.  Projects 
should  strive  for  multiple-year 
participation  by  students  and  include 
effective  use  of  role  models  and 
mentors.  A  plan  for  evaluating  the 
outcome  of  the  project  should  be 
included. 

m.  Eligibility 

Minority  Serving  Institutions  eligible 
to  submit  proposals  include  institutions 
of  higher  education  identified  by  the 
Department  of  Education'  as: 

(i)  Historically  black  Colleges  and       < 
Universities, 

(ii)  Hispanic-Serving  Institutions. 

(iii)  Tribal  Colleges  and  Universities, 
on  the  most  recent  "2001  United  States 
Department  of  Education  Accredited 
Post-Secondary  Minority  Institutions" 
list:  http://www.ed.gov/offices/ocr/  . 
minorityinst.pdf 

IV.  Evaluation  Criteria 

The  evaluation  criteria  for  proposals 
submitted  for  support  imder  the  NOAA 
EPP/MSI  Environmental 
Entrepreneurship  Program  are  weighted 
as  follows: 

(1)  Technical  and  Educational  Merit 
(40  percent):  The  degree  to  which  the 
activity  will  advance  or  transfer 
knowledge  and  understanding  of 
environmental  fields,  education,  or 
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professional  fields  as  they  relate  to 
NOAA's  mission;  the  qualifications  of 
the  applicant  (individual  or  team)  to 
conduct  the  project,  including  the 
ability  to  involve  individuals  from  the 
MSI's  student  population  successfully 
in  the  project;  the  degree  to  which  the 
activity  explores  creative  and  original 
concepts;  the  overall  design  and 
organization  of  the  planned  activity;  the 
strength  of  the  proposed  partnerships,  if 
any,  to  help  meet  the  goals  of  the 
project;  and  the  sufficiency  of  resources 
for  the  plan  of  work. 

(2)  Impact  of  Proposed  Project  (60 
percent):  The  contributions  the  project 
will  make  to  enhancing  the  capability  of 
the  MSI  to  bring  education,  applied 
research  and  hands-on  training 
opportunities  to  its  student  and  faculty 
populations  in  the  environmental  and 
professional  fields  related  to  NOAA's 
mission;  the  benefit  accruing  to  a  faculty 
member  and  the  institution  from 
participation  in  the  NOAA  EPP/MSl: 
Environmental  Entrepreneurship 
Program;  the  degree  to  which  the 
proposed  activity  develops  mechanisms 
that  will  broaden  and  sustain  the 
capacity  of  MSIs  to  prepare  students  in 
NOAA  related  environmental  fields;  the 
extent  to  which  the  proposed  activity 
will  enhance  and  improve  outreach, 
education,  training,  and  applied 
research  at  MSIs;  and  the  adequacy  of 
the  plan  for  evaluating  the  outcome  of 
the  project.  For  environmental 
demonstration  projects,  the  degree  to 
which  the  project  is  expected  to 
prevent,  control,  and  reduce 
degradation  to  habitats  will  be 
considered. 

V.  Selection  Procedures 

An  independent  peer  review  panel 
comprised  of  a  broad  representation  of 
experts  in  the  science  and  MSI 
academic  community  will  conduct  the 
review  of  the  proposals.  The  panel 
members  will  rai^  proposals  in 
accordance  with  the  above  evaluation 
criteria  (Section  IV).  The  panel  members 
will  provide  individual  evaluations  on 
proposals,  but  there  will  be  no 
consensus  recommendation.  The  panel 
rankings  and  evaluations  will  be 
considered  by  NOAA  may  also  consider 
programmatic  or  geographic  balance  and 
budget  availability  in  the  final  selection 
of  proposals,  hence,  awards  may  not 
necessarily  be  made  to  the  panel's 
highest-scored  proposal.  Unsuccessful 
applications  will  be  notified  and 
provided  with  feedback  that  can  assist 
applicants  develop  improved  proposals 
in  the  future.  Successful  applications 
may  be  asked  to  modify  objectives,  work 
plans,  budget  levels,  or  project  duration 
prior  to  final  approval  of  an  appropriate 


type  of  financial  assistance  award.  The 
award  will  be  a  grant  (e.g.,  whereby  no 
substantial  involvement  is  anticipated 
between  DOC  and  the  recipient  during 
the  project  performance)  or  cooperative 
agreement  award  that  requires 
substantial  involvement  (e.g., 
collaboration,  participation,  or 
intervention  by  DOC  in  the  management 
of  the  project). 

VI.  Instructions  for  Application  ■ 

Timetable 

April  30,  2002 — Letters  of  Intent:  To 
aid  NOAA  in  planning  the  review  of 
proposals,  potential  Principal 
Investigators  are  strongly  encouraged  to 
submit  an  optional  Letter  of  Intent  by 
April  30.  2002.  Letters  of  Intent  should 
be  e-mailed  (no  attachments)  to  jewel. 
griffin-linzey®noaa.gov.  Information 
contained  should  include  a  brief 
description  of  the  scope  of  the  work,  the 
parties  involved,  and  an  estimated 
budget.  The  Letters  of  Intent  should  not 
exceed  one  page. 

May  30,  2002 — Proposals  are  due  no 
later  than  5  p.m.  (Eastern  Daylight 
Savings  Time),  May  30,  2002.  (See 
Section  VII.  How  to  submit  for  further 
details.) 

June  2002 — Successful  applicants  can 
expect  to  be  notified  by  the  end  of  June 
2002.  Successful  applicants  may  be 
asked  to  provide  revised  narratives  and/ 
or  budgets  that  would  be  due  before  the 
end  of  June  2002. 

October  1,  2002— Funds  will  be 
awarded  through  a  grant  or  cooperative 
agreement  with  an  expected  start  date  of 
October  1,2002. 

Proposed  Guidelines 

All  proposals  should  be  typewritten 
on  8  V2  X  11  paper  with  at  least  a  10- 
point  font  and  may  not  exceed  20  pages. 
Tables  and  visual  materials,  including 
charts,  graphs,  maps,  photographs  and 
other  pictorial  presentations  are 
included  in  the  page  limitation; 
literature  citations  are  not  included  in 
the  page  limitation.  All  information 
needed  for  review  of  the  proposal 
should  be  included  in  the  main  text;  no 
appendices  are  permitted.  The  following 
information  should  be  included: 

(1)  Signed  title  page:  The  title  page 
should  be  signed  by  the  Principal 
Investigator  and  the  institutional 
representative  and  should  clearly 
identify  the  program  area  being 
addressed  by  starting  the  project  title 
with  'NOAA  EPP/MSI:  Environmental 
Entrepreneurship  Program"  followed  by 
either  "Program  Development  and 
Enhancement"  or  "Environmental 
Demonstration  Project."  depending 
upon  the  particular  type  of  financial 


assistance  award  for  which  you  are 
applying.  The  Principal  Investigator  and 
institutional  representative  should  be 
identified  by  full  name,  title, 
organization,  telephone  number,  e-mail 
and  mailing  address.  The  total  amount 
of  Federal  funds  being  requested  should 
be  listed  for  each  budget  period. 

(2)  Abstract:  It  is  critical  that  the 
abstract  accurately  describe  the  essential 
elements  of  the  project  being  proposed. 
The  abstract  should  include:  1.  Title: 
Use  the  exact  title  as  it  appears  in  the 
rest  of  the  application.  2.  Investigators: 
List  the  names  and  affiliations  of  each 
investigator  who  will  significantly 
contribute  to  the  project.  Start  with  the 
Principal  Investigator.  3.  Funding 
request  for  each  year  of  the  project  as 
well  as  total  funding  requested.  4. 
Project  Period:  Start  and  completion 
dates.  Proposals  should  request  a  start 
date  of  October  1,  2002.  5.  Objectives, 
Methodology,  and  Rationale:  This 
should  include  a  concise  statement  of 
the  objectives  of  the  project,  the 
scientific  or  educational  methodology  to 
be  used,  and  the  rationale  for  the  work 
proposed. 

(3)  Project  Description 

(a)  Introduction/Background/ 
Justification:  What  is  the  problem  or 
opportunity  being  addressed  and  what 
is  its  scientific,  technical,  educational, 
or  socioeconomic  importance  to. the 
region  or  nation? 

Tb)  Technical  Plan:  What  are  the  goals, 
objectives,  and  anticipated  approach  of 
the  proposed  project?  While  a  detailed 
work  plan  is  not  expected,  the  proposal 
should  present  evidence  that  there  has 
been  thoughtful  consideration  of  the 
approach  to  the  problem  under  study.  If 
a  partner  is  involved,  what  capabilities 
does  the  partner  possess  that  will 
benefit  the  project,  faculty  member  and 
students? 

(c)  Output/ Anticipated  Benefits:  What 
measures  wrill  be  used  to  evaluate  the 
outcome  of  the  proposed  project?  Upon 
completion  of  the  project,  what  are  the 
anticipated  benefits  to  the  MSI,  its 
students,  and  the  environmental 
community? 

(d)  Literature  Cited:  Should  be 
included  here,  but  does  not  count 
against  the  page  limit. 

(4)  Budget  and  Budget  Justification: 
Form  SF424A  Budget  Information  Non- 
Construction  Programs  and  budget 
justification  narrative  are  required. 
There  should  be  an  annual  budget  for 
each  year  of  the  project  as  well  as  a 
cumulative  budget  for  the  entire  project. 
Subcontracts  should  have  a  separate 
budget.  Each  annual  budget  should 
include  a  separate  budget  justification 
page  that  itemizes  all  budget  items  in 
sufficient  detail  to  enable  reviewers  to 
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evaluate  the  appropriateness  of  the 
funding  requested.  (Please  see  the 
NOAA  budget  guidelines  at  http:// 
www.rdc.noaa.gov/~grants/ 
BUDGTGUD.PDF). 

(5)  Current  and  Pending  Support: 
Applicants  must  provide  information  on 
all  their  current  and  pending  Federal 
support  for  ongoing  projects  and 
proposal,  including  potential 
subsequent  funding  in  the  case  of 
continuing  grants.  The  proposed  project 
and  all  other  projects  or  activities  using 
Federal  assistance  and  requiring  a 
portion  of  time  of  the  principal 
investigator  or  other  senior  personnel 
should  be  included.  The  relationship 
between  the  proposed  project  and  these 
other  projects  should  be  described,  and 
the  nimiber  of  person-months  per  year 
to  be  devoted  to  the  projects  must  be 
stated. 

(6)  Vitae  (two  pages  maximum  per 
investigator). 

(7)  Letters  of  commitment  from 
partnering  organizations  (if  applicable). 
Leitters  of  commitment  from  partners 
must  be  included  as  an  attachment  to 
the  application.  The  letters  fi-om 
partnering  organizations  should 
describe  their  commitment,  identify  key 
participants,  and  state  briefly  their  role 
in  the  project. 

(8)  Standard  Application  Forms: 
Proposals  submitted  in  response  to  this 
solicitation  must  be  complete  and 
submitted  in  accordance  with 
instructions  in  the  standard  NOAA 
Grants  Application  package.  Applicants 
may  obtain  all  required  application 
forms  through  the  NOAA  internet  site 
http:/wvfw.rdc.noaa.gov/~grants/pdf  ox 
from  Ms.  Arlene  Simpson  Porter.  NOAA 
Grants  Management  Division.  (301) 
713-0962  ext.  152. 

Arlene. S.Portei®noaa.gov. 

(a)  Standard  Form  424,  Application 
for  Federal  Assistance;SF424A  Budget 
Information  Non-Construction 
Programs;  SF424B  Assurances  Non- 
Construction.  (Rev  4-88).  Please  note 
that  both  the  Principal  Investigator  and 
an  administrative  contract  shoiUd  be 
identified  in  Section  5  of  the  SF424  or 
Section  10.  applications  should  enter 
"11.481"  for  the  CFDA  Number  and 
"NOAA  Educational  Partnership 
Program  with  Minority  Serving 
Institutions"  for  the  title.  The  Form 
must  contain  the  original  signature  of  an 
authorized  representative  of  the 
applying  institution. 

(b)  Primary  Applicant  Certifications. 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,  "and  the 


following  explanations  are  hereby 
provided: 

(i)  Non-Procurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  Part  26,  Section  105) 
are  subject  to  15  CFR  Part  26,  "Non- 
Procurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

(ii)  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26,  Subpart 
F,  "Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

(iii)  Anti-Lobbying.  Persons  (as 
defined  at  15  CFR  Part  28,  Section  105) 
are  subject  to  the  lobbying  provisions  of 
31  U.S.C.  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000;  and 

(iv)  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  imder  15  CFR 
Part  28,  Appendix  B. 

(c)  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  sub  grants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  xmder  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
ORM  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  the  Department  of  Commerce  (DOC). 
SF-LLL  submitted  by  any  tier  recipient 
or  sub  recipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
dociunent. 

Vn.  How  To  Submit 

Only  three  copies  of  the  Federally 
required  forms  are  needed.  Although 
investigators  are  not  required  to  submit 
more  than  three  copies  of  the  proposal, 
the  normal  review  process  utilizes  12 
copies.  If  investigators  wish  all 
reviewers  to  receive  color,  unusually 
sized  (other  than  8.5  x  11*0,  or  otherwise 
imusual  materials  submitted  as  part  of 
the  proposal,  they  should  submit 


sufficient  proposal  copies  for  the  full 
process. 

Proposals  must  be  received  by  5  p.m. 
(Eastern  Daylight  Savings  Time)  on  May 
30,  2002.  The  address  to  send  proposals 
to  is:  Jewel  M.  Griffin-Linzey,  NOAA 
EPP/MSI:  Environmental 
Entrepreneiu^hip  Program,  National 
Oceanic  and  Atmospheric 
Administration,  Room  11837,  SSMC3 
(R/SG),  1315  East-West  Highway.  Silver 
Spring.  MD  20910.  Facsimile 
transmissions  and  electronic  mail 
submission  of  proposals  will  not  be 
accepted. 

Vm.  Other  Requirements 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreement 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917)  are 
applicable  to  this  solicitation.  However, 
please  note  that  the  Department  of 
Commerce  will  not  implement  the 
requirements  of  Executive  Order  13202 
(66  FR  49921),  pursuant  to  guidance 
issued  by  the  Office  of  Management  and 
Budget  in  light  of  a  court  opinion  which 
found  that  the  Executive  Order  was  not 
legally  authorized.  See  Building  and 
Construction  Trades  Department  v. 
Allbaugh,  172  F.  Supp.  2d  138  p.D.C. 
2001).  This  decision  is  ciurently  on 
appeal.  When  the  case  has  been  finally 
resolved,  the  Department  will  provide 
further  information  on  implementation 
of  Executive  Order  13202. 

For  awards  receiving  funding  for  the 
collection  or  production  of  geospatial 
data  (e.g.,  CIS  data  layers),  the  recipient 
will  comply  to  the  maximum  extent 
practicable  with  E.0. 12906, 
Coordinating  Geographic  Data 
Acquisition  and  Access,  The  National 
Spatial  Data  Inftastructure,  59  Fed.,  Reg. 
17671  (April  11, 1994).  The  award 
recipient  shall  document  all  new 
geospatial  data  collected  or  produced 
using  the  standard  development  by  the 
Federal  Geographic  Data  Center,  and 
make  that  standardized  documentation 
electronically  accessible.  The  standard 
can  be  foimd  at  the  following  Internet 
website:  (http://www.fgdc.gov/ 
standards/standards/html). 

Classification 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts,  5  USC 
553  (a)(2).  Therefore,  this  rule  is  not 
subject  to  the  analjrtical  requirements  of 
the  Regulatory  Flexibility  Act,  5  USC 
601  et.  seq. 
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This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  notice  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  Standard 
Forms  424.  424A.  424B  and  SF-LLL 
have  been  approved  by  OMB  under  the 
respective  control  numbers  0348-0043, 
0348-0044,  0348-0040,  and  0348-0046. 
Notwithstanding  any  other  provision  of 
the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act.  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

Dated:  April  4.  2002. 
Louisa  Koch, 

Deputy  Assistant  Administrator,  NOAA 
Research. 

IFR  Doc.  02-8554  Filed  4-8-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatration 


Amendment  10  alternatives  and  impact 
analyses.  The  Advisory  Panel  meeting 
will  begin  by  selecting  a  chair  and  vice- 
chair,  followed  by  the  joint  meeting 
with  the  PDT.  The  Council  will  hold  a 
follow-up  meeting  after  a  few  weeks  for 
the  Advisory  Panel  to  develop 
recommendations  for  preferred  and  non- 
preferred  alternatives. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 


[I.D.  040402A] 

New  England  Flahery  Management 
Council;  Public  Maatinga 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Scallop  Advisory  Panel  and  Plan 
Development  Team  (PDT)  in  April, 
2002.  Recommendations  from  the 
Committee  will  be  brought  to  the  full 
Coimcil  for  formal  consideration  and 
action,  if  appropriate. 
DATES:  The  meeting  will  be  held  on 
Thursday,  April  25.  2002,  at  10:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Inn  Providence  Airport, 
1850  Post  Road,  Warwick,  Rl  02886; 
telephone:  401-738-4000. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
978-465-0492.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  50  Water  Street,  Newburyport, 
MA  01950. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Panel  will  meet  with  the  PDT 
to  review  and  discuss  the  Draft 


Dated:  April  4,  2002. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  02-8555  Filed  4-8-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminiatration 

[I.D.  040402B] 

New  England  Fiahary  Management 
Council;  Public  Meetinga 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meetings. 


SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Recreational  Advisory  Panel,  Monkfish 
Oversight  and  Groimdfish  Oversight 
Committees  in  April  2002.  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Coimcil  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held 
between  April  26.  2002.  and  April  30. 


2002.  See  SUPPLEMENTARY  INFORMATION 
for  specific  dates  and  times. 
ADDRESSES:  The  meetings  will  be  held 
in  Peabody.  MA  and  Newport  News, 
VA.  See  SUPPLEMENTARY  INFORMATION  for 
specific  locations. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council. 
978-465-0492.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council.  50  Water  Street,  Mill  2. 
Newburyport.  MA  01950. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates.  Times,  Locations,  and 
Agendas 

Friday,  April  26,  2002,  at  9:30  a.m.— 
Recreational  Advisory  Panel  Meeting 

Location:  Holiday  Inn,  One  Newbury 
Street,  Route  1,  Peabody.  MA  01960; 
telephone:  978-535^600. 

This  will  be  the  first  meeting  of  the 
Recreational  Fishing  Advisory  Panel.    • 
After  selecting  a  chair,  panel  members 
will  review  the  role  of  Coimcil  advisors. 
They  will  then  develop 
recommendations  for  the  Council  with 
respect  to  the  general  strategy  and 
overall  policy  issues  facing  recreational 
(including  party/charter)  fishermen  in 
fisheries  managed  by  the  New  England 
Fishery  Management  Coimcil.  The  Panel 
will  also  discuss  the  ongoing 
development  of  Amendment  1 3  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  and  may 
develop  preliminary  recommendations 
for  recreational  management  measures. 
They  will  consider  these  suggested 
measures  and  will  develop  a 
recommendation  that  will  be  reviewed 
by  the  Council  at  a  later  date.  After 
Council  approval,  the  measures  will  be 
analyzed  and  included  in  a  Draft 
Supplemental  Environmental  Impact 
Statement. 

Monday.  April  29.  2002.  at  10  a.m. 
and  Tuesday.  April  30.  2002.  at  8:30 
a.m. — Monkfish  Oversight  Committee 
Meeting. 

Location:  Omni  Newport  News  Hotel. 
1000  Onmi  Boulevard.  Newport  News. 
VA  23606;  telephone:  757-873-6664. 

The  Committee  will  continue  to 
develop  its  recommendations  to  the 
New  England  and  Mid-Atlantic 
Councils  for  management  alternatives  to 
be  analyzed  in  the  Amendment  2  Draft 
Supplemental  Environmental  Impact 
Statement.  Alternatives  designed  to 
achieve  the  approved  goals  and 
objectives  include,  but  are  not  limited 
to:  permit  qualification  criteria  for 
vessels  fishing  south  of  38N; 
management  program  for  a  deepwater 
directed  fishery  in  the  southern  fisheries 
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management  area;  separation  of 
monkfish  days-at-sea  (DAS)  from 
multispecies  and  sea  scallop  DAS 
programs,  including  counting  of 
monkfish  DAS  as  24-hour  days; 
measures  to  minimize  impacts  of  the 
fishery  on  endangered  sea  turtles; 
measures  to  minimize  bycatch  in 
directed  in  non-directed  fisheries 
including  mesh  size  and  other  gear 
requirements;  an  exemption  program  for 
vessels  fishing  for  monkfish  outside  of 
the  EEZ  (in  the  Northwest  Atlantic 
Fisheries  Organization  Regulated  Area); 
alternative  areas  for  essential  fish 
habitat  (EFH)  designation  and  measures 
to  minimize  impacts  of  the  fishery  on 
EFH;  measures  to  improve  data 
collection  and  research  on  monkfish. 
including  mechanisms  for  funding 
cooperative  research  programs. 

Tuesday.  April  30.  2002.  at  9:30 
a.m. — Groundfish  Oversight  Committee 
Meeting 

Location:  Holiday  Iim.  One  Newbury 
Street.  Route  1.  Peabody.  MA  01960; 
telephone:  978-535-4600. 

Tne  Committee  will  continue 
development  of  Amendment  1 3  to  the 
Northeast  Multispecies  FMP. 
Amendment  13  will  end  overfishing  and 
establish  rebuilding  schedules  for 
overfished  stocks.  At  a  meeting  on 
February  27,  2002.  the  New  England 
Council  decided  to  develop  groundfish 
management  measures  for  five  broad 
areas  and  one  user  group:  Inshore  Gulf 
of  Maine,  offshore  Gulf  of  Maine, 
easterii  Georges  Bank,  western  Georges 
Bank.  Southern  New  England/Mid 
Atlantic,  and  recreational/charter/party. 
This  meeting  will  focus  on  recreational 
(including  party/charter)  fishing  for 
groundfish  in  the  Northeast  Region  of 
the  National  Marine  Fisheries  Service. 
Interested  parties  will  be  consulted  to 
identify  management  measures  that  wrill 
achieve  specific  biological,  economic, 
and  social  objectives  identified  by  the 
Council.  S¥ch  measures  may  include, 
but  are  not  limited  to.  trip  or  bag  limits, 
changes  to  the  minimum  sizes,  year- 
round  or  seasonal  closed  areas,  or  gear 
changes.  The  Committee  will  consider 
these  suggested  measures  and  will 
develop  a  recommendation  that  will  be 
reviewed  by  the  Council  at  a  later  date. 
After  Council  approval,  the  measures 
will  be  analyzed  and  included  in  a  Draft 
Supplemental  Enviroimiental  Impact 
Statement. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 


that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  orother  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  April  4,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  02-8556  Filed  4-8-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademarlt  Office 

RIN  0651-AB34 

Propoaed  Plan  for  an  Electronic  Public 
Search  Facility 

AGENCY:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Notice  of  public  hearing  and 

request  for  comments  on  the  proposed 

plan  for  an  electronic  public  search 

facility. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  is  proposing 
a  plan  to  eliminate  the  paper  patent  and 
trademark  registration  collections  frx)m 
its  public  search  facilities  and  to 
transition  to  electronic  patent  and 
trademark  information  collections.  The 
USPTO  has  determined  that  paper 
patent  and  trademark  registration 
collections  are  no  longer  needed  for 
public  reference  because  of  the 
availability  of  mature  and  reliable 
electronic  search  systems  in  its  public 
search  facilities.  The  USPTO  is  seeking 
public  comment  on  issues  related  to  this 
proposed  plan.  The  USPTO  is  also 
seeking  input  on  whether  any 
governmental  entity  or  non-profit 
organization  is  interested  in  acquiring 
the  paper  patent  and  trademark 
registration  collections  to  be  removed 
frtjm  the  USPTO's  public  search 
facilities. 

DATES:  A  public  hearing  will  be  held  on 
May  16.  2002.  starting  at  9:30  a.m.  and 
ending  no  later  than  5  p.m.  Those 
wishing  to  speak  must  request  an 
opportunity  to  do  so  no  later  than  April 
30.  2002.  Speakers  should  provide  a 


written  copy  of  their  remarks  for 
inclusion  in  the  record. 

To  be  ensured  of  consideration, 
wrritten  comments  must  be  received  on 
or  before  May  16,  2002. 

Any  interested  governmental  entity  or 
non-profit  organization  should  contact 
the  USPTO  on  or  before  May  24,  2002, 
to  indicate  a  desire  to  acquire  the  paper 
patent  and  trademark  registration 
collections  to  be  removed  from  the 
USPTO's  public  search  facilities. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Patent  Theater  located  on 
the  secopd  floor  of  Crystal  Park  2,  Room 
200,  2121  Crystal  Drive,  Arlington,  VA. 
Any  request  to  speak  at  the  public 
hearing  must  be  submitted  by  electronic 
mail  message  over  the  Internet  to  paper- 
removal@uspto.gov  or  by  facsimile  to 
(703)  308-7792.  marked  to  the  attention 
of  Ronald  Hack.  Deputy  Chief 
Information  Officer  for  Information 
Technology  Services.  Comments  should 
be  sent  by  electronic  mail  message  over 
the  Internet  addressed  to:  paper- 
removal@uspto.gov.  Comments  may  also 
be  submitted  by  mail  addressed  to: 
Under  Secretary  of  Commerce  for 
Intellectual  Property  and  Director  of  the 
United  States  Patent  and  Trademark 
Office,  Washington.  D.C.  20231,  marked 
to  the  attention  of  Ronald  Hack.  Deputy 
Chief  Information  Officer  for 
Information  Technology  Services,  or  by 
facsimile  to  (703)  308-7792.  Although 
comments  may  be  submitted  by  mail  or 
facsimile,  the  USPTO  prefers  to  receive 
comments  by  electronic  mail  message 
over  the  Internet.  The  USPTO  also 
prefers  that  the  comments  be  submitted - 
as  machine-readable  submissions    . 
provided  as  unformatted  text  (e.g., 
ASCII  or  plain  text),  or  as  formatted  text 
in  Microsoft  Word  (Macintosh,  DOS  or 
Windows  versions)  or  WordPerfect 
(Macintosh.  DOS  or  Windows  versions) 
format.  If  submitted  by  mail,  machine- 
readable  submissions  may  be  provided 
on  a  3  1/2-inch  floppy  disk  formatted 
for  use  in  either  a  Macintosh  or  MSDOS- 
based  computer,  and  must  be 
accompanied  by  a  paper  copy. 

Any  governmental  entity  or  non-profit 
organization  interested  in  acquiring  the 
paper  patent  and  trademark  registration 
collections  to  be  removed  from  the 
USPTO's  public  search  facilities  should 
contact  Ronald  Hack,  Deputy  Chief 
Information  Officer  for  Information 
Technology  Services  by  facsimile 
marked  "ATTN  PAPER  COLLECTIONS" 
at  (703)  308-7792. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Hack  by  telephone  at  (703)  305- 
9095,  by  facsimile  at  (703)  308-7792,  by 
electronic  mail  at 
Tonald.back®uspto.gov;  to  Martha 
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Sneed  by  telephone  at  (703)  308-5558. 
by  facsimile  at  (703)  306-2662.  by 
electronic  mail  at 

martha.sneed@uspto.gov:  or  by  mail 
addressed  to  the  Under  Secretary  of 
Commerce  for  Intellectual  Property  and 
Director  of  the  United  States  Patent  and 
Trademark  Office.  Washington,  DC 
20231.  marked  to  the  attention  of 
Ronald  Hack,  Deputy  Chief  Information 
Officer  for  Information  Technology 
Services. 

SUPPLEMENTARY  INFORMATION:  The 
USPTO  proposes  a  transition  to 
electronic  patent  and  trademark 
information  collections  in  its  on-campus 
public  search  facilities  in  Crystal  City, 
Arlington,  Virginia,  by  eliminating  the 
classified  paper  patents  and  trademark 
registrations  from  the  Patent  Search 
Room  located  in  Crystal  Plaza  3/4,  2021 
South  Clark  Place,  and  the  Trademark 
Search  Library  located  in  the  South 
Tower  Building,  2900  Crystal  Drive.  The 
USPTO  has  determined  that  these 
collections  are  no  longer  needed  for 
public  reference  because  of  the 
availability  of  mature  and  reliable 
replacement  in-house  electronic  search 
systems  in  its  public  search  facilities. 
The  USPTO  has  devoted  significant 
resources  to  the  successful  development 
of  electronic  search  systems  now  widely 
used  throughout  the  USPTO  public 
search  facilities.  They  provide 
equivalent  functionality  to  the  paper 
files  and  superior  storage,  maintenance 
and  efficiency  features.  The  paper 
classified  files  are  incomplete  by  nature 
of  the  format.  There  may  be  missing  or 
misfiled  documents,  potentially 
impacting  search  results  which  rely 
only  on  the  paper  classified  files. 
Replacement  of  paper  collections 
provides  the  USPTO  the  ability  to 
migrate  away  from  reliance  on  paper- 
based  resources  in  its  public  search 
facilities  and  focus  its  limited  resources 
on  increased  support  of  the  electronic 
resoiirces. 

L  Introdnctien 

Section  41(i)(l)  of  Title  35.  United 
States  Code  (U.S.C).  requires  the 
USPTO  to  maintain  for  use  by  the 
public  collections  of  United  States 
patents,  foreign  patent  documents,  and 
United  States  trademark  registrations 
arranged  to  permit  search  for  and 
retrieval  of  informabon.  See  35  U.S.C. 
41(i)(l).  Section  4804(d)(1)  of  the 
American  Inventors  Protection  Act  of 
1999  (AIPA)  amended  35  U.S.C.  41(i)(l) 
to  allow  the  USPTO  to  maintain  an 
electronic  collection  of  these 
documents,  in  place  of  the  former 
requirement  in  35  U.S.C.  41(i)(l)  that 
the  USPTO  maintain  a  collection  of 


these  documents  in  paper  or  microfilm. 
See  Public  Uw  106-113. 113  Stat.  1501, 
1501A-589  (1999).  Section  4804(d)(2)  of 
the  AIPA,  however,  provides  that  the 
USPTO  shall  not: 

cease  to  maintain,  for  use  by  the  public, 
paper  or  microform  collections  of  United 
States  patents,  foreign  patent  documents,  and 
United  States  trademark  registrations,  except 
pursuant  to  notice  and  opportunity  for  public 
comment  and  except  that  the  Director  shall 
first  submit  a  report  to  the  Committees  on  the 
Judiciary  of  the  Senate  and  the  House  of 
Representatives  detailing  such  plan, 
including  a  description  of  the  mechanisms  in 
place  to  ensure  the  integrity  of  such 
collections  and  the  data  contained  therein,  as 
well  as  to  ensure  prompt  public  access  to  the 
most  current  available  information,  and 
certifying  that  the  implementation  of  such 
plan  will  not  negatively  impact  the  public. 

See  Public  Uw  106-113, 113  Stat,  at 
1501A-590. 

Section  41(i)(2)  of  Title  35,  U.S.C, 
also  provides  that: 

The  Director  shall  provide  for  the  full 
deployment  of  the  automated  search  systems 
of  the  Patent  and  Trademark  Office  so  that 
such  systems  are  available  for  use  by  the 
public,  and  shall  assure  full  access  by  the 
public  to,  and  dissemination  of,  patent  and 
trademark  information,  using  a  variety  of 
automated  methods,  including  electronic 
bulletin  boards  and  remote  access  by  users  to 
mass  storage  and  retrieval  systems. 

The  USPTO  has  been  actively  engaged 
in  a  program  to  automate  access  to  U.S. 
patents  and  to  U.S.  trademark 
registrations  for  a  nimiber  of  years.  The 
fijst  automated  search  systems  were 
publicly  deployed  in  1985  for  U.S. 
trademarks  and  1989  for  U.S.  patents 
and  have  been  upgraded  and  enhanced 
to  the  extent  that  they  now  meet  or 
surpass  the  U.S.  paper  collections  in 
completeness  and  timeliness  of  newly 
added  material,  and  provide  equivalent 
or  better  functionality  in  search  strategy. 
Patent  examiners  and  trademark 
examining  attorneys  have  used  these 
systems  daily  since  their  inception.  As 
a  result,  the  USPTO  has  had  feedback 
on  the  operation  of  these  systems  and 
knows  that  the  systems  perform  to  the 
task  and  are  user  friendly.  A  selected 
inventory  of  publicly  available  USPTO 
searchable  databases  is  included  in  the 
Appendix. 

TTiese  replacement  electronic  search 
systems  now  provide  the  USPTO  the 
ability  to  migrate  away  from  reliance  on 
paper-based  resources  in  its  public 
search  facilities  and  focus  its  limited 
resources  on  increased  support  of  the 
electronic  resources.  The  use  of 
electronic  systems  has  increased  by 
public  searchers  to  such  a  de^ee  that 
the  number  of  workstations  in  the 
public  search  facilities  have  increased 
from  33  in  1999  to  122  in  2002  to  meet 


significantly  higher  demand.  In  fiscal 
year  2001,  online  system  hours  used  by 
the  public  in  USPTO's  public  search 
facilities  totaled  90,990  hours,  an 
increase  of  36,357  hours  over  the 
-previous  fiscal  year. 

Therefore,  consistent  with  the  AIPA, 
this  is  the  USPTO's  proposed  plan  for 
an  electronic  public  search  facility.  To 
accomplish  a  transition  to  electronic 
resources,  the  USPTO  proposes  to 
remove  the  two  paper  collections  of 
search  files  currently  available  in  the 
USPTO  on-campus  public  search 
facilities.  One  collection  consists  of  U.S. 
patent  copies  arranged  by  technology  in 
accordance  with  the  U.S.  Patent 
Classification  System.  The  other 
collection  consists  of  U.S.  trademark 
registration  copies  arranged  by 
components  specific  to  the  registration. 


n.  Background 

The  Public  Search  Facilities  of  the 
USPTO  serve  as  the  on-campus  facilities 
for  the  public  to  access  United  States 
patent  and  trademark  information 
collections,  and  obtain  training  on  and 
assistance  with  using  these  collections. 
All  industrialized  coimtries  provide 
similar  facilities  or  functionality  at  or 
through  their  respective  national 
intellectual  property  offices.  At  the 
USPTO  Public  Search  Facilities,  patent 
and  trademark  information  is  provided 
to  the  public  in  a  nimiber  of  formats 
including  the  online  examiner  search 
systems,  paper  search  files  in  classified 
and  niuneric  sets,  and  multiple  formats 
of  source  documents  and  additional 
data  made  available  for  a  wide  variety 
of  research  purposes.  The  public  search 
facilities  for  patents  and  trademarks  are 
physically  separate. 

The  Patent  Search  Facilities  consist  of 
the  Patent  Search  Room  (PSR)  where 
there  are  multiple  formats  of  patent  data 
including  paper  files  and  automated 
systems;  the  Patent  Search  and  Image 
Retrieval  Facility  (PSIRF).  which  is  a 
center  for  all  electronic  patent  search 
and  retrieval  activities;  and  the  Patent 
Assignment  Search  Room  (PASR). 
which  contains  microfilm  of  ownership 
deed  assignment,  card  files  and 
automated  search  systems.  The  Patent 
Search  Facilities  provide  public  users 
access  to  classified  paper  files,  numeric 
microfilm  files.  CD-ROM  search 
collections,  assignment  systems,  and  the 
examiners'  automated  search  systems, 
Examiner  Automated  Search  Tool 
(EAST)  and  Web-based  Examiner  Search 
Tool  (WEST).  Numbers  of  public  users 
in  these  facilities  have  been  tracked 
since  October  1999.  Highest  concurrent 
use  in  the  Patent  Search  Facilities 
occurs  at  approximately  2  p.m.  each  day 
with  135  users.  Online  statistics  show  a 
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daily  high  of  256  unique  users  in  the 
PSR  and  PSIRF  combined. 

The  Trademark  Search  Library 
(TMSL)  provides  public  user  access  to 
paper  classified  and  numeric  files  as 
well  as  the  automated  search  systems 
used  by  examining  attorneys:  X-Search, 
the  USPTO's  administrative  database  for 
tracking  trademark  applications  and 
registrations,  the  Trademark  Recording 
and  Monitoring  system  (TRAM),  and 
finally,  the  system  that  retains  copies  of 
all  incoming  applications.  Trademark 
Information  Capture  and  Retrieval 
System  (TICRS).  Data  collections  are 
maintained  in  several  formats  including 
paper,  automated,  microfilm,  and  CD- 
ROM.  The  trademark  assignment  of 
ownership  collection  is  also  available  in 
the  TMSL.  There  are  approximately  35 
public  users  daily  in  the  TMSL. 

The  USPTO  Public  Search  Facilities 
serve  users  who  are  highly  skilled 
professional  searchers  conducting 
searches  for  law  firms,  business  entities, 
and  individuals.  There  is  also  a  steady 
stream  of  new  customers  who  use  the 
facilities  for  a  very  limited  time  and  for 
purposes  of  a  fairly  narrow  scope.  There 
are  approximately  300  new  users  every 
month.  Although  paper  files  have  been 
available  throughout  the  deployment  of 
our  electronic  search  systems,  use  of 
electronic  search  systems  has  increased 
beyond  our  expectations.  We  have 
responded  by  adding  extra  workstations 
to  ensure  ready  availability  of  the 
electronic  search  systems  for  all  users. 

The  ability  to  conduct  a  complete 
patent  or  trademark  search  depends  as 
much  on  the  capability  of  the  searcher 
as  it  does  on  the  availability  and 
completeness  of  the  data.  Expert 
searchers  are  not  limited  to  residing  in 
the  Washington,  DC  area;  nor  are  they 
limited  to  using  the  resources  available 
in  the  USPTO  on-campus  search 
facilities.  Electronic  patent  and 
trademark  searching  is  also  not  a  new 
phenomenon.  Commercial  online 
databases  first  appeared  in  the  early 
1970's.  The  USPTO  has  over  16  years  of 
experience  in  providing  online  access  to 
the  public  for  its  searchable  databases. 
These  16  years  have  seen  tremendous 
change  and  significant  improvement  in 
the  systems  available  from  the  USPTO. 

It  should  also  be  mentioned  that  the 
AIPA  amended  35  U.S.C.  122  to  provide 
for  the  publication  of  pending  patent 
applications,  with  certain  exceptions, 
promptly  after  the  expiration  of  a  period 
of  eighteen  months  from  the  earliest 
filing  date  for  which  a  benefit  is  sought 
("eighteen-month  publication").  See 
Changes  to  Implement  Eighteen-Month 
Publication  of  Patent  Applications,  65 
FR  57023,  57024  (Sept.  20,  2000),  1239 
Off.  Gaz.  Pat.  Office  63,  64  (Oct.  10. 


2000)  (final  rule).  The  Office  has  been 
publishing  patent  applications  ("patent 
application  publications")  electronically 
under  the  eighteen-month  publication 
provisions  of  the  AIPA  since  March  of 
2001.  The  Office  does  not  maintain 
paper  copy  collections  of  these  patent 
application  publications  in  either  the 
Public  Search  Room  or  the  examiners' 
search  rooms.  The  Office  expects  that, 
due  to  their  earlier  publication  date, 
these  patent  application  publications 
will  over  time  replace  patents  as  the 
primary  prior  art  and  technology 
dissemination  document.  See  Changes 
to  Implement  Eighteen-Month 
Publication  of  Patent  Applications,  65 
FR  at  57042.  1239  Off.  Gaz.  Pat.  Office 
at  79  (response  to  comment  27).  Thus, 
a  complete  prior  art  search  must  include 
a  search  of  relevant  patent  application 
publications.  Therefore,  for  the  prior  art 
search  to  be  complete,  any  person 
conducting  a  prior  art  search  must 
conduct  an  electronic  search  of  these 
patent  application  publications. 
The  USPTO  has  invested,  and 
continues  to  invest,  a  substantial 
portion  of  its  appropriation  in  the 
maintenance  of  patent  and  trademark 
electronic  databases  and  the 
<i  development  and  enhancement  of 
software  search  vehicles.  As  a  result, 
trademark  examining  attorneys  rely 
solely  on  electronic  records  for 
examining  and  approving  marks  for 
Federal  registration.  Additionally,  in 
view  of  patent  examiners'  increasing 
reliance  on  automated  searching,  the 
USPTO  began  phased  elimination  of 
paper  copies  of  U.S.  patents  from 
examiner  search  files  beginning  in 
October  2001.  It  is  anticipated  that  by 
the  time  the  agency  completes  its 
relocation  and  consolidation  at  the 
Carlyle  campus  in  Alexandria,  Virginia, 
in  2005.  a  substantial  portion  of  the 
patent  examiner  paper  search  files  will 
have  been  eliminated. 

The  USPTO's  current  planning 
approach  to  the  dissemination  of  patent 
and  trademark  information  is  to  -^ 
continue  enhancing  its  electronic 
databases  that  capture  the  content  of 
patents  and  trademarks,  and  to  continue 
to  support  the  USPTO  Web  site,  the 
network  of  87  Patent  and  Trademark 
Depository  Libraries,  and  the  sale  of  its 
data  products. 

III.  Proposed  Plan  for  an  Electronic 
Public  Search  F,iacility 

A.  Status  of  Replacement  Electronic 
Search  Systems 

The  U.S.  patent  image  database 
contains  the  complete  printed  patent  of 
all  patents  granted  from  1790  to  date, 
including  bibliographic  information. 


specifications,  dravrings  and  claims. 
Extensive  efforts  over  a  number  of  years 
have  been  undertaken  to  ensure  that  this 
database  is  as  complete  as  possible.  As 
patents  issue  each  week  on  Tuesday, 
this  database  is  updated  the  same  day 
with  that  week's  issue  of  patents.  The 
U.S.  patent  image  database  is  available 
in  the  public  search  facilities  through 
the  WEST  and  EAST  search  systems, 
and  at  no  cost  for  search  time.  Both  offer 
the  ability  to  mimic  the  search  through 
paper  classified  files  by  allowing  users 
to  retrieve  patents  by  technology  in 
accordance  with  the  U.S.  Patent 
Classification  System.  It  provides  a 
quick  flip  rate  through  the  documents, 
the  same  way  that  one  would  conduct 
a  search  through  a  stack  of  paper 
patents.  But  unlike  the  paper  file,  the 
patent  image  database  remains  complete 
at  all  times  and  available  to  multiple 
users  simultaneously. 

The  primary  search  tool  used  for 
tradiemark  searches  called  X-Search, 
includes  a  reproduction  of  the  mark,  as 
well  as  other  information,  bom  every 
pending  application  and  active 
registration.  It  also  includes  the  mark, 
and  other  information,  from  any 
abandoned  application,  or  any  canceled 
or  expired  registration,  unless  the 
application  was  abandoned  or  the 
registration  was  expired  or  canceled 
before  March  1, 1983.  The  database  also 
includes  the  marks  protected  under 
Article  Gter  of  the  Paris  Convention  for 
the  Protection  of  Industrial  Property. 
This  database  can  be  searched  using  a 
variety  of  approaches,  e.g..  by  mark,  by 
owner  name,  by  filing  date.  etc.  The 
database  is  updated  daily,  with  new 
information  concerning  pending  and 
registered  trademarks.  It  surpasses  the 
completeness  and  timeliness  of  the 
paper  classified  trademark  registrations 
because,  among  other  things,  the  paper 
document  must  be  printed  from  the 
same  system  that  uploads  the  data  to  the 
trademark  database.  Then  the  paper 
copies  must  be  marked  for  filing,  and 
then  filed.  This  additional  processing 
needed  to  maintain  the  paper  classified 
trademark  registration  collection  makes 
it  a  less  timely  collection,  and  therefore, 
less  accurate  to  search.  In  addition, 
pending  applications  that  abandoned 
after  1983  and  before  1990  have  been 
purged  from  the  paper  files  but  remain 
available  in  the  electronic  files.  This 
makes  the  electronic  search  systems 
more  comprehensive  in  scope. 

The  electronic  systems  that  would 
replace  the  paper  collections  in  the 
search  facilities  were  developed 
specifically  for  use  by  USPTO 
examiners  using  a  well-defined  and  long 
established  process  that  guides  and 
controls  the  development  and 
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implementation  of  information 
technology  initiatives.  The  USPTO,  in 
making  these  systems  available  in  the 
public  search  facilities,  recognized  that 
there  might  be  different  requirements 
for  public  access.  The  USPTO  makes  an 
effort  to  obtain  public  user  requirements 
firom  internal  and  external  sources, 
although  enhancements  required  to 
achieve  improved  examiner 
productivity  have  priority. 
Enhancements  to  systems  are 
announced  in  the  search  facilities  and 
are  often  available  for  demonstration  to 
the  public  prior  to  deployment.  USPTO 
electronic  search  systems  are  well 
supported  in  the  event  of  unscheduled 
downtime.  Service  goals  for  the  public 
as  well  as  the  examining  corps  are  in 
place  and  supported  by  USPTO 
management.  Each  step  taken  to  correct 
an  imscheduled  interruption  in  service 
is  documented,  shared  widely 
internally,  and  tracked  for  completion. 
Redundant  formats  of  source  docimients 
are  readily  available  in  the  public  search 
facilities  in  microfihn.  CD-ROM.  DVD- 
ROM,  and  numerically  arranged  bound 
paper  format,  in  the  event  of  system 
downtime.  Searchers  may  also  utilize 
resources  on  the  USPTO  Web  site. 

Like  paper  files,  errors  can  occur  in 
electronic  s^uch  systems.  However, 
mechanisms  are  in  place  for  tracking, 
reporting  and  fixing  errors  that  are  made 
as  a  result  of  internal  processes.  The 
paper  classified  files  are  incomplete  by 
nature  of  the  format.  There  may  be 
missing  or  misfiled  docimients, 
potentially  impacting  search  results 
which  rely  only  on  the  paper  classified 
files. 

The  USPTO  follows  the  regulations 
and  requirements  of  Federal  agency 
records  management,  and  the  agency 
provides  for  effective  controls  over  the 
maintenance  of  its  records,  in  all  media, 
paper  and  electronic,  in  accordance 
with  44  U.S.C.  3102.  The  agency  has 
established  effective  controls  for 
electronic  information.  Controls  are  in 
place  throughout  the  life  cycle  of  any 
information  system  that  contains  and 
provides  access  to  computerized  Federal 
records  and  nonrecord  information.  The 
USPTO  is  committed  to  ensuring  the 
integrity  of  data  when  changes  in  media 
and  format  occur. 

B.  Paper  Records  Identified  for  Removal 

The  USPTO  proposes  to  remove  the 
following  paper  collections  of  patents 
and  trademark  registrations,  located  on 
USPTO  premises  in  Arlington,  Virginia, 
at  the  earliest  time  permitted  by  law. 
The  descriptions  and  associated 
dispositions  of  these  two  collections  are 
cited  from  the  Comprehensive  Records 
Schedule  maintained  by  the  agency  as  a 


records  management  requirement  of 
National  Archives  and  Records 
Administration  (NARA). 

1.  Patent  Qassified  Search  Files 
(Patent  Search  Room,  Crystal  Plaza  3/4, 
Lobby  Level-Room  lAOl.  2021  South 
Clark  Place) 

Copies  of  printed  domestic  patents. 
Domestic  patents  are  arranged  first  by 
group  and  then  by  subgroup.  These 
copies  are  used  to  facilitate  public 
patent  searches  by  class  and  subclass. 

ENsposition 

Nonrecord:  Destroy  when  no  longer 
needed  for  public  reference. 

2.  Registered  Trademarks  (Trademark 
Search  Library.  South  Tower  Building, 
Room  2B30,  2900  Crystal  Drive) 
Trademarks  registered  by  the  USPTO  for 
national  and  international  business, 
government,  membership,  and  service 
organizations.  Records  consist  of 
individual  sheets  by  registration  nimiber 
cross-filed  in  the  appropriate  design 
categories  and  in  the  following  groups: 
words,  international  registrations,  art  of 
manufacturing,  and  color  marks. 
Includes  foreign  marks  submitted  imder 
the  Paris  Convention  by  the  WIPO  and 
government  agencies  which  entraed 
their  logos  and  weapons  names  into  the 
search  files  under  Executive  Order 
11628.  FR  vol.36.  No.  203.  Oct.  20. 
1971.  Covers  records  from  1870  to  the 
present  for  paper  copies.  Used  as  the 
public  reference  copy. 

Disposition 

Nonrecord:  Destroy  when  no  longer 
needed  for  public  reference. 

The  USPTO  has  determined  that  these 
collections  are  no  longer  needed  for 
public  reference  because  of  the 
availability  of  mature  and  reliable 
replacement  in-house  electronic  search 
systems  in  its  public  search  fecilities 
already  described. 

C.  Public  Comment 

The  USPTO  undertook,  as  required  by 
AIPA,  a  period  of  public  comment  on 
issues  related  to  the  removal  of  paper. 
See  Notice  of  Request  for  Comments  on 
Development  of  a  Plan  to  Remove  the 
Patent  and  Trademark  Classified  Paper 
Files  From  the  Public  Search  Facilities, 
66  FR  45012  (Aug.  27.  2001).  1250  Off. 
Gaz.  Pat.  Office  137  (Sept.  25.  2001). 
The  original  deadline  for  comment  was 
September  29,  2001.  The  notice  was 
subsequently  reopened  for  comment  on 
October  4,  2001,  Mdth  a  second  deadline 
of  October  29,  2001.  A  total  of  49 
responses  were  received.  Both  the 
original  notice  and  all  responses  are 
available  for  viewing  on  the  USPTO 
Web  site  at  www.uspto.gov. 


The  USPTO  received  a  number  of 
comments  that  did  not  pertain  to  the 
paper  removal  plan.  They  included 
comments  regarding  patent  text 
searching,  foreign  patent  documents, 
non-patent  literature,  and  questions  that 
appear  to  be  requests  for  information 
under  the  Freedom  of  Information  Act, 
and  are  therefore  not  germane  to  the 
issue. 

The  notice  particularly  solicited  input 
on  the  following  items: 

a.  Measures  required  to  ensure  the 
integrity  of  electronic  records. 

b.  Comparable  functionality  for 
searching  and  retrieving  information 
from  electronic  records. 

c.  Reclassification  of  the  patent 
electronic  file. 

d.  Paper  disposition. 

D.  Timetable  for  Removal  of  Paper 
Collections 

The  USPTO  proposes  to  begin  the 
removal  of  paper  classified  U.S. 
trademark  registrations  and  U.S.  patents 
at  the  earliest  time  permitted  by  law.  It 
is  anticipated  that  one  collection  would 
be  completely  removed  before  the 
removal  of  the  other  collection  begins 
although  no  determination  has  yet  been 
made  about  which  of  the  two  identified 
collections  would  be  removed  first.  All 
paper  identified  for  removal  would  be 
removed  by  the  time  the  new  electronic 
search  facility  opens  in  the  USPTO's 
consolidated  facility  on  the  Carlyle  site 
in  Alexandria,  Virginia,  which  is 
currently  under  construction.  The  space 
for  the  electronic  search  facility  is 
expected  to  be  available  in  the  fall  of 
2004.  The  removal  of  paper  would  be 
handled  in  such  a  manner  as  to  cause 
as  little  inconvenience  and  disruption  to 
public  users  as  possible. 

E.  Interim  Steps 

The  USPTO.  working  with  guidance 
from  NARA,  proposes  to  seek  a 
governmental  entity  or  non-profit 
organization  to  accept  the  two  paper 
collections  and  assimie  the 
responsibility  for  their  update  and 
maintenance.  Failing  interest,  the 
USPTO  would  seek  opportunities  for 
sale  of  the  collections. 

•  At  the  time  the  USPTO  begins 
seeking  a  governmental  entity  or  non- 
profit organization  to  accept  the  two 
paper  collections,  the  USPTO  will  stop 
adding  any  more  weekly  patent  issues 
or  trademark  registrations  to  the 
collections.  In  addition,  the  USPTO 
would  also  begin  moving  certain  paper 
collections  frt)m  the  public  search 
facility  for  storage  pending  their 
transfer,  sale,  or  destruction. 
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!•  The  USPTO  would  continue  to  add 
workstations  for  the  public  to  search 
databases  as  demand  increases. 

•  The  USPTO  would  continue  to  offer 
public  training  in  all  of  its  electronic 
search  systems  for  varying  levels  of 
expertise. 

•  The  USPTO  would  continue  to  offer 
specialized  reference  services  tailored  to 
the  particular  needs  of  novice  users  in 
patent  and  trademark  searching. 

•  The  USPTO  would  continue  its 
efforts  to  comply  with  ergonomic  design 
standards  for  computer  workstations. 

•  The  USPTO  would  continue  to 
advise  the  public  in  the  search  facilities 
about  progress  regarding  paper  removal 
through  a  series  of  posted  public 
notices,  similar  to  public  notices  that 
have  been  posted  in  the  past  regarding 
equipment,  systems  and  other  issues 
impacting  the  public. 

The  USPTO  would  continue  to  refine 
its  planned  electronic  public  search 
facility  for  the  new  space  in  Alexandria 
to  reflect  ongoing  developments  in 
public  use  of  the  current  facilities  such 
as  reducing  wait  times  for  system  access 
and  designing  sufficient  work  and  table 
spaces  to  maximize  terminal  use. 

F.  Final  Status 

At  the  completion  of  the  removal  of 
the  two  identified  paper  collections,  the 
USPTO  would  consolidate  its  patent 
and  trademark  public  search  facilities 
into  one  consolidated  electronic  public 
search  facility  with  the  full  complement 
of  well-supported  electronic  search 
systems,  trained  staff,  and  ergonomic 
workstations. 

Fees  to  access  USPTO  electronic 
search  systems  were  temporarily 
suspended  in  the  USPTO  public  search 
facilities  beginning  October  1. 1999. 
These  fees  would  be  permanently 
waived  at  the  time  of  the  disposal  of  the 
classified  paper  files  so  that  access  to  all 
USPTO  electronic  search  systems  in  the 
public  search  facilities  would  be  fi^e. 

Charges  for  printing  hard  copies 
would  remain  in  place. 

Numeric  sets  of  U.S.  patents  and  U.S. 
trademark  registrations  would  continue 
to  be  maintained  in  combinations  of 
various  formats  including  paper, 
microfilm,  CD-ROM  and  DVD-ROM. 

rV.  Conclusion 

The  USPTO  is  mandated  to  operate  in 
a  cost-effective  manner,  and  to  continue 
moving  toward  an  online  environment 
for  service  delivery  to  its  customers.  The 
USPTO  has  devoted  significant 
resources  to  the  successful  development 
of  electronic  search  systems.  These 
systems  are  now  widely  used 
throughout  the  USPTO  public  search 
facilities.  They  provide  equivalent 


functionality  to  the  paper  files  and 
superior  storage,  maintenance  and 
efficiency  features.  The  USPTO 
proposes  to  eliminate  the  classified 
paper  patents  and  trademark 
registrations  from  the  Trademark  Search 
Library  located  in  the  South  Towe^ 
Building.  2900  Crystal  Drive,  and  the 
Patent  Search  Room  located  in  the 
Crystal  Plaza  3/4,  2021  South  Clark 
Place.  Elimination  of  these  paper  files  is 
consistent  with  the  USPTO's  goals, 
strategic  information  technology  plans, 
and  the  agency's  operational  practices. 

V.  Issues  for  Public  Comment 

A.  To  Present  Written  Comments 

The  USPTO  wants  to  obtain 
comments  and  suggestions  on  the 
proposed  plan  for  an  electronic  public 
search  facility.  Interested  members  of 
the  public  are  invited  to  present  oral  or 
written  comments  on  any  issues  they 
believe  relevant  to  the  proposed  plan. 
The  USPTO  reserves  the  right  to  limit 
the  niunber  of  public  comments 
presented  if  necessary  due  to  time 
constraints  at  the  hearing,  but  will 
accept  and  consider  all  written 
comments  submitted.  In  your  response, 
please  include  the  following: 

•  name  and  affiliation  of  the 
individual  responding; 

•  clear  identification  of  the  matter 
being  addressed; 

•  an  indication  of  whether  comments 
offered  represent  views  of  the 
respondent's  organization  or  are  the 
respondent's  personal  views;  and 

•  if  applicable,  information  on  the 
respondent's  organization,  including  the 
type  of  organization  (e.g.,  business, 
trade  group,  xmiversity.  non-profit 
organization). 

B:  To  Request  an  Opportunity  To  Speak 
at  the  Hearing 

Persons  interested  in  speaking  should 
send  their  request  by  electronic  mail 
message  over  the  Internet  to:  paper- 
removal@uspto.gov.  Requests  to  speak 
should  include: 

•  name  and  affiliation  of  the 
individual  requesting  the  opportunity  to 
speak; 

•  the  organization  represented  by  the 
respondent; 

•  contact  information  (address, 
telephone,  e-mail); 

•  information  on  the  specific  focus  or 
interest  of  the  respondent  or  the 
respondent's  organization. 

Speakers  should  provide  a  written 
copy  of  their  remarks  for  inclusion  in 
the  record. 


VI.  Interest  in  Acquiring  the  Paper 
Patent  and  Trademark  CoUections  To 
Be  Removed  From  the  USPTO's  Public 
Search  Facilities 

Any  donation  of  the  paper  patent  or 
trademark  registration  collections  must 
comply  with  the  NARA  regulations  for 
the  donation  of  temporary  records 
which  are  set  out  in  36  CFR  1228.60. 
For  example,  the  donee  must  be  a 
governmental  entity  or  non-profit 
organization  and  must  agree  not  to  sell 
the  patent  or  trademark  registration 
collections  except  as  wastepaper,  the 
donation  must  be  made  without  cost  to 
the  United  States  Government,  and 
NARA  must  provide  written  approval  of 
the  donation.  Thus,  even  if  there  is 
interest  by  ^governmental  entity  or 
non-profit  organization  in  acquiring  the 
patent  or  trademark  registration 
collections  removed  from  the  USPTO's 
public  search  facilities,  the  USPTO  may 
still  dispose  of  these  collections  as 
wastepaper  if  the  USPTO  caimot  donate 
them  to  the  govenunental  entity  or  non- 
profit organization  in  a  cost-effective 
manner  or  if  the  USPTO  cannot  obtain 
written  approval  for  the  donation  by 
NARA  in  a  timely  manner.  Finally,  as 
the  USPTO  will  not  be  conducting  a  file 
integrity  review  of  the  patent  or 
trademark  registration  collections  as 
they  are  being  removed  from  the  public 
search  facilities,  the  USPTO  cannot 
assure  that  the  patent  or  trademark 
registration  collections  being  removed 
the  public  search  facilities  are  complete. 

Dated:  April  3,  2002. 
James  E.  Rogan. 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 

Appendix;  Selected  USPTO  Electronic 
Databases  and  Search  Tools  Made 
Publicly  Available 

In  the  Public  Search  Facilities: 

•  Public  EAST  &  WEST  Systems:  the  full 
text  of  over  2.5  million  U.S.  patents  issued 
since  January  1971;  the  fiill  images  of  over 
6.5  million  U.S.  patents  issued  since  1790 
and  over  14.5  foreign  patents;  English 
translations  of  5.1  million  Japanese  patent 
abstracts;  and  English  translations  of  3.1 
million  European  patent  abstracts. 

•  X-Search  System:  text  and  image  of  over 
2.7  million  trademark  applications  and 
registrations  (including  active,  canceled, 
expired,  and  abandoned). 

•  Cassis2:  A  suite  of  optical  disc  products 
providing  access  to  patent  and  trademark 
search  tools,  patent  classification  data,  and 
selected  bibliographic  data. 

•  USAPat:  Facsimile  Images  of  United 
States  Patents  on  DVD-ROM  and  CD-ROM 

•  USAMark:  Facsimile  Images  of  United 
States  Trademark  Registrations  on  CD-ROM 
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On  the  USPTO  Web  site: 

•  Trademark  Electronic  Search  System 
(TESS):  searchable  database  including  the 
full  text  and  clipped  images  of  all  registered 
trademarks; 

•  U.S.  patents  issued  from  1790  through 
1975 — searchable  by  patent  number  and 
current  U.S.  patent  classification; 

•  U.S.  patents  issued  from  1976  to  the 
most  recent  issue  week — searchable  by  full- 
text  fields  that  now  include  current  U.S. 
classification  data; 

•  Published  applications;  and 

•  Patent  and  trademark  manuals  and 
search  tools. 

(FR  Doc.  02-8544  Filed  4-8-02;  8:45  am] 
BNJJNG  CODE  3S10-16-I> 
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before  the  meeting.  Reasonable 
provision  will  be  made,  if  time  permits, 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 

For  further  information  concerning 
this  meeting,  please  contact  Natalie  A. 
MarHnan  or  William  Penner  at  202- 
418-5060. 

Issued  by  the  Commission  in  Washington, 
DC.  on  April  3.  2002. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
(FR  Doc.  02-8543  Filed  4-«-02;  8:45  am] 

BILLING  CODE  S351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Technology  Advisory  Committee 
Meeting 


This  is  to  give  notice,  pursuant  to 
Section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2, 10(a) 
that  the  Commodity  Futures  Trading 
Commission's  Technology  Advisory 
Committee  will  conduct  a  public 
meeting  on  Wednesday,  April  24,  2002. 
The  meeting  will  take  place  in  the  first 
floor  hearing  room  (Room  1000)  of  the 
Commission's  Washington,  DC, 
headquarters.  Three  Lafayette  Centre, 
1155  21st  Street.  NW,  Washington.  DC 
20581  from  1  to  4:30  p.m.  The  purpose 
of  the  meeting  is  to  discuss  technology- 
related  issues  in  the  financial  services 
and  commodity  markets. 

The  agenda  will  consist  of  the 
following: 

I.  Introduction 

n.  Cyber  Security 

m.  Developments  in  Clearing 

IV.  Final  Subcommittee  Reports: 

A.  Standardization 

B.  Market  Access 

V.  Other  Business 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  Advisory 
Committee,  Commissioner  Thomas  J. 
Erickson,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  focilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  should 
mail  a  copy  of  the  statement  to  the 
attention  of:  The  Technology  Advisory 
Committee,  c/o  Commissioner  Thomas 
J.  Erickson,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581,  before  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  should  inform  Commissioner 
Erickson  in  writing  at  the  foregoing 
address  at  least  three  business  days 


-    DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Meeting  of  the  Advisory  Panel  To 
Assess  the  Capabilities  for  Domestic 
Response  to  Terrorist  Attaclis 
Involving  Weapons  of  Mass 
Destruction 


action:  Notice  of  meeting. 


Public  comment  presentations  will  be 
limited  to  two  minutes  each  and  must 
be  provided  in  writing  prior  to  the 
meeting.  Mail  written  presentations  and 
requests  to  register  to  attend  th6  open 
public  session  to:  Nancy  Rizor,  rAND, 
1200  South  Hayes  Street,  Arlington,  VA 
22202-5050. 

Public  seating  for  this  meeting  is 
limited,  and  is  available  on  a  first-come, 
first-served  basis. 

Dated:  April  5.  2002. 
Patricia  L.  Toppings, 
OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
IFR  Doc.  02-8614  Filed  4-5-02;  3:16  pm] 

BILUNO  CODE  S001-06-« 


summary:  This  notice  sets  forth  the 
schedule  and  simimary  agenda  for  the 
next  meeting  of  the  Panel  to  Assess  the 
Capabilities  for  Domestic  Response  to 
Terrorist  Attacks  Involving  Weapons  of 
Mass  Destruction.  Notice  of  this  meeting 
is  require  under  the  Federal  Advisory 
Committee  Act,  (Pub.  L.  92-463).  Ust 
minute  meeting  arrangements  were  not 
finalized  imtil  April  4,  so  this 
announcement  must  be  made  less  than 
15  days  before  the  meeting  will  take 
place.  Several  members  of  the  public 
who  had  attended  past  meetings  have 
already  been  notified  of  this  upcoming 
meeting. 

DATES:  April  11  and  12,  2002. 
ADDRESSES:  U.S.  House  of 
Representatives  Budget  Committee 
Hearing  Room  210  Cannon,  1st  Street 
and  Independence  Ave.,  SE., 
Washington,  DC  20515. 
FOR  FURTHER  MFORMATION  CONTACT: 
RAND  provides  information  about  this 
Panel  on  its  Web  site  at  http:// 
www.rand.org/organization/nsrd/ 
terrpanel;  it  can  also  be  reached  at  (703) 
413-1100  extension  5321. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Schedule  and  Agenda 

Panel  to  Assess  the  Capabilities  for 
Domestic  Response  to  Terrorist  Attacks 
Involving  Weapons  of  Mass  Destruction 
will  meet  fi-om  9  a.m.  until  5:30  p.m.  on 
April  11,  2002  and  from  9  a.m.  until 
12:30  p.m.  on  April  12,  2002.  Time  will 
be  allowed  for  public  comments  by 
individuals  or  organizations  at  the  end 
the  meeting  on  April  12. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary;  Meeting  of  the 
Defense  Rnance  and  Accounting 
Service  Board  of  Advisors 

agency:  Office  of  the  Under  Secretary  of 

Defense  (Comptroller),  Department  of 

Defense. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
second  meeting  of  the  Defense  Finance 
and  Accounting  Service  (DFAS)  Board 
of  Advisors.  The  Deputy  Secretary  of 
Defense  chartered  the  Board  on  October 
4,  2000,  to  provide  advice  and 
recommendations  to  the  Secretary  of 
Defense  and  Deputy  Secretary  of 
Defense  regarding  the  mission  of  DFAS 
as  it  transforms  its  financial 
management  operations,  processes,  and 
systems.  The  meeting  will  be  open  to 
the  public.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

DATES:  Wednesday,  May  8,  2002. 
ADDRESSES:  Sheraton  Crystal  City, 
Ballroom  A,  1800  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Beverly  A.  Lemon,  Corporate 
Plaiming,  DFAS,  Crystal  Mall  3  (room 
206),  1931  Jefferson  Davis  Highway, 
Arlington,  VA  22240.  Telephone  (703) 
607-5084. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Schedule  and  Agenda 

The  Defense  Finance  and  Accoimting 
Service  Board  of  Advisors  will  meet  in 
open  session  from  2  p.m.  to  4  p.m.  on 
May  8,  2002.  The  meeting  will  include 
status  of  action  items  from  the  October 
31,  2001,  Board  of  Advisors  meeting, 
status  of  the  DFAS  Corporate  Balanced 
Scorecard.  and  the  DFAS 
Transformation  Plan. 


X7ff^ 
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Public  seating  is  limited,  and  is 
available  on  a  first-come  first-served 
basis. 

Dated:  April  2,  2002. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-8473  Filed  4-8-02;  8:45  am] 
nUJNQ  CODE  5001-Oe-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary;  Meeting  of  the 
Advisory  Council  on  Dependents' 
Education 

AGENCY:  Department  of  Defense. 
ACTION:  Open  meeting  notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Appendix  2  of 
title  5,  United  States  Code,  Public  Law 
92-463,  notice  is  hereby  given  that  a 
meeting  of  the  Advisory  Council  on 
Dependents'  Education  (ACDE)  is 
scheduled  to  be  held. 

The  purpose  of  the  ACDE  is  to 
recommend  to  the  Director,  Department 
of  Defense  Education  Activity  (DoDEA), 
general  policies  for  the  operation  of  the 
Department  of  Defense  Dependents 
Schools  (DoDDS):  to  provide  the 
Director  with  information  about 
effective  educational  programs  and 
practices  that  should  be  considered  by 
DoDDS;  and  to  perform  other  tasks  as 
may  be  required  by  the  Secretary  of 
Defense.  The  meeting  emphases  will  be 
on  ACDE/North  Central  Association 
(NCA)  team  visits,  pilot,  and  NCA 
DoDEA-wide  school  reports. 
DATES:  May  3,  2002,  from  8:30  a.m.  to 
5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ramada  Hotel  Wiesbaden,  Abraham 
Lincoln  Strasse  17,  Wiesbaden,  65189, 
Germany. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Marsha  Jacobson,  at  703-696-4235, 
extension  1990. 

Dated:  April  2,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  02-8472  Filed  4-8-02;  8:45  am) 

BILLING  CODE  5001-O»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Headquarters  United  States  Air  Force 
Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force. 
DoD. 


ACTION:  Notice  of  meeting;  correction. 

summary:  The  Air  Force  published  a 
notice  of  meeting  of  the  Scientific 
Advisory  Board  in  the  Federal  Register 
of  March  20,  2002.  The  meeting  date  has 
changed. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Ripperger,  Air  Force  Scientific 
Advisory  Board  Secretariat,  1180  Air 
Force  Pentagon,  Rm  5D982, 
Washington,  DC  20330-1180  (703)  697- 
4811.  < 

Correction 

In  the  Federal  Register  of  March  20, 
2002,  67  FR  12978,  second  colimm,  the 
dates  should  be  changed  from  April  1, 
2002  to  read  May  2-3,  2002.  Also  in  the 
same  notice,  the  addresses  caption 
should  be  changed  to  read:  Building 
880,  Room  A49,  Kirtland  Air  Force 
Base,  NM. 

Pamela  D.  Fitzgerald. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-8539  Filed  4-8-02;  8:45  am] 

BILUNG  CODE  S001-0S-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-301-045] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate  Filing 

April  3,  2002. 

Take  notice  that  on  March  28,  2002. 
ANR  Pipeline  Company  (ANR), 
tendered  for  filing  one  Firm  Storage 
Service  Agreement  and  a  description  of 
the  essential  conditions  involved  in 
agreeing  to  a  Negotiated  Rate 
Arrangement.  ANR  requests  that  the 
Commission  approve  the  Negotiated 
Rate  Arrangement  to  be  effective  on 
April  1,  2002. 

ANR  states  that  the  filed  Negotiated 
Rate  Arrangement  reflects  a  negotiated 
rate  between  ANR  and  I^megy 
Marketing  and  Trade  for  transportation 
service,  under  one  Storage  Service 
agreement  for  a  period  to  be  effective 
beginning  April  1,  2002,  until  June  30, 
2007. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Ffrst  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211- of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 


be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
MTWv./erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the     - 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-8507  Filed  4-8-02;  8:45  am] 

BILUNG  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-383-039] 

Dominion  Transmission,  Inc.;  Notice  of 
Compliance  Filing 

April  3.  2002. 

Take  notice  that  on  March  28,  2002, 
Dominion  Transmission.  Inc.  (DTI) 
submitted  the  following  tariff  sheet 
disclosing  a  negotiated  rate  transaction: 

Second  Revised  Sheet  No.  1402 

DTI  states  that  the  tariff  sheet  relates 
to  a  negotiated  rate  transaction  between 
DTI  and  Rochester  Gas  and  Electric 
Corporation  (RG&E).  The  transaction 
provides  RG&E  with  firm  transportation 
service  9nd  conforms  to  the  forms  of 
service  agreement  contained  in  DTI's 
tariff.  The  term  of  the  agreement  is  for 
a  primary  term  of  April  1,  2002,  through 
March  31,  2003,  and  from  year  to  year 
thereafter.  DTI  requests  an  effective  date 
of  April  1,  2002  for  Second  Revised 
Sheet  No.  1402. 

DTI  states  that  copies  of  its  fifing  have 
been  served  upon  DTI's  customers, 
interested  state  conunissions  and  on  all 
persons  on  the  official  service  list 
compiled  by  the  Secretary  of  the 
Commission  for  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
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154.210  of  the  Commission's 
Regiilations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gpv  using  the  "RIMS" 
link,  select  "Docketf"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalis  R.  Salas, 

Secretory. 

[FR  Doc.  02-8506  Filed  4-8-02;  8:45  ami 

■UMQ  COM  anr-oi-r 


DEPARTMENT  OF  ENERGY 

FMaral  Energy  RaguMory 
CommiaakNi 

[DocfcM  No.  RP02-21S-4XM] 

Eaal  Taoneaaae  Natural  Gaa  Company; 
Nolica  of  Annual  Caahout  Raport 

April  3,  2802. 

Take  notice  that  on  March  29,  2002, 
East  Tennessee  Natural  Gas  Company 
CEast  Tennessee)  tendered  for  filing  its 
annual  cashout  report  for  the  November 
2000  through  October  2001  period  in 
accordance  with  Rate  Schedules  LMS- 
MA  and  LMS-PA. 

East  Tennessee  states  that  report 
reflects  a  net  loss  from  cashouts  of 
$2,361,019  for  the  November  2000 
through  October  2001  reporting  period. 
In  accordance  with  its  Rate  Schedules 
LMS-MA  and  LMS-PA,  East  Tennessee 
will  roll  this  loss  forward  into  its  next 
annual  cashout  report. 

East  Tennessee  states  that  copies  of 
the  filing  were  mailed  to  all  affected 
customers  of  East  Tennessee  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regiilatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
April  10,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docketf"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR385.2001(a)(l)(iii)andthe      . 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  02-8512  Filed  4-8-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoqf 
Commiaaion 

[Docket  No.  RP00-34(M)03] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Compliance  Filing 

April  3.  2002. 

Take  notice  that  on  March  28,  2002, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  the  tariff  sheets  listed  on 
Attachment  A  to  the  filing,  to  become 
effective  May  1,2002. 

Gulf  South  states  that  these  sheets 
implement  Gulf  South's  changes  in 
compliance  with  Order  No.  637  which 
were  not  subject  to  modification  in  the 
Conunissions  March  14,  2002  Order  in 
this  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Y(eb 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-8508  Filed  4-8-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doclcet  No.  RP02-122-0011 

Kinder  Morgan  Interatate  Gaa 
Tranamlaalon  LLC;  Notice  of 
Compliance  Rling 

April  3,  2002. 

Take  notice  that  on  March  29,  2002, 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMIGT)  tendered  for 
filing  its  compliance  filing  to  respond  to 
certain  requests  for  information 
addressed  in  the  Commission's  March 
13  Order  in  this  proceeding. 

KMIGT  states  that  it  has  served  copies 
of  this  filing  upon  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-8509  Filed  4-8-02;  8:45  am] 

BILUNO  COOe  6717-01-P. 


\ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  CP02-124-0001 

National  Fuel  Supply  Corporation; 
Notice  of  Application 

April  3.  2002. 

.On  March  25,  2002,  National  Fuel 
Supply  Corporation  (National  Fuel),  10 
Lafayette  Square,  Buffalo,  New  York 
14203,  filed  an  application  in  Docket 
No.  CP02-124-000  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  (NGA)  and 
Part  157  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations  for  amendment  of  its 
certificate  of  public  convenience  and 
necessity  to  authorize  a  revised  storage 
field  area  for  its  Beech  Hill  Storage  Field 
(Beech  Hill)  in  Allegany  County,  New 
York,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection.  ,This 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  (call  (202)208-2222  for 
assistance). 

Any  questions  regarding  this 
application  should  be  directed  to  David 
W.  Reits,  Assistant  General  Counsel  for 
National  Fuel,  10  Lafayette  Square, 
Buffalo,  New  York  14203.  or  call  at 
(716) 857-7949 

Specifically,  National  Fuel  requests 
Commission  authorization  to  extend 
Beech  Hill's  pool  boimdary  in  the  area 
southwest  of  the  field.  National  Fuel 
also  proposes  a  corresponding  extension 
of  the  Beech  Hill  buffer  zone.  These 
changes  will  add  799  acres  to  the  map 
are  of  Beach  Hill,  inclusive  of  the  buffer 
zone  addition.  National  Fuel  states  that 
newer  seismic  data  and  analysis  of 
reprocessed  older  seismic  data  support 
the  extension  of  Beech  Hill. 

National  Fuel's  application  also  seeks 
authorization  to  add  approximately 
2,115  acres  of  the  state  Line  Field, 
located  to  the  southwest  of  Beech  Hill, 
to  the  Beech  Hill  map  area  (this 
additional  acreage  will  be  designated  as 
the  Beech  Hill  Annex).  National  Fuel 
states  that  the  Oriskany  formation 
within  the  Beech  Hill  Annex  is  in 
communication  with  Beech  Hill  and 
that  gas  stored  in  Beech  Hill  has 
migrated  into  the  Beech  Hill  Annex 
area.  It  is  further  indicated  that  if  the 
State  Line  Field  is  jointly  developed  for 
storage  operation  by  National  Fuel, 
Dominion  Transmission,  Inc.,  and 
Tennessee  Gas  Pipeline  Company,  as 
the  companies  contemplate.  National 
Fuel  would  seek  further  authorization  to 
amend  the  map  area  of  the  Beech  Hill 


Storage  Field  to  restore  the  Beech  Hill 
Annex  to  the  State  Line  Field.  At  such 
time,  the  pressure  of  the  Oriskany 
formation  in  the  State  Line  Field  would 
be  raised,  limiting  or  eliminating  the 
migration  of  gas  from  Been  Hill. 

National  Fuel  also  seeks  temporary 
authorization  to  withdraw  gas  from  two 
wells  within  the  proposed  Beech  Hill 
Annex  pending  permanent 
authorization. 

According  to  National  Fuel,  the 
pending  application  does  not  seek  to 
change  either  the  capacity  or 
deliverability  of  the  storage  field,  nor 
are  there  any  new  facilities  associated 
with  the  application. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
shoiild,  on  or  before  April24,  2002,  file 
v«th  the  Federal  Energy  Regulatory 
Conunission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  docuaients 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Conunission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  thefr  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 


copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project.' 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-8503  Filed  ?-??-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommisskMi' 

[Docket  No.  RP02-21 7-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

April  3.  2002. 

Take  notice  that  on  March  29,  2002, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  attached  to  the  filing  to 
become  effective  May  1,  2002. 

Panhandle  states  that  this  filing  is 
made  in  accordance  with  Section  25 
(Flow  Through  of  Cash-Out  Revenues 
and  Penalties  In  Excess  of  Costs)  of  the 
General  Terms  and  Conditions  (GT&C) 
in  Panhandle's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  The  revised  tariff 
sheets  filed  herewith  reflect  there  will 
be  no  Section  25  adjustment  in  effect  for 
the  period  May  1,  2002  through  April 
30.  2003. 

Panhandle  further  states  that  copies  of 
this  filing  are  being  served  on  all 
affected  customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  usiag  the  "RIMS"  link, 
select  "DwJuBl*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  S«las, 

Secretary. 

IFR  Doc.  02-8511  Filed  4-8-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-21fr-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Crediting  Report 

April  3.  2002. 

Take  notice  that  on  March  28,  2002, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  its 
Annual  Revenue  Crediting  Filing 
pursuant  to  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  Section 
5.7(c)(ii)(2)B  (Imbalance  Cash  Out), 
Section  23.2(b)(iv)  (IT,  SBS  and  PHS 
Revenue  Crediting)  and  Section  23.7  (IT 
Revenue  Credit). 

REGT  states  that  its  filing  addresses 
the  period  fi^om  February  1,  2001 
through  January  31,  2002.  The  IT  and 
FT  Cash  Balancing  Revenue  Credits  and 
the  IT  Revenue  Credit  for  the  period 
reflected  in  this  filing  are  zero.  Since 
REGT's  current  tariff  sheets  already 
reflect  zero  Cash  Balancing  and  IT 
Revenue  Credits,  no  tariff  revisions  are 
necessary. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
April  10,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Saias, 

Secretary. 

(PR  Doc.  02-«510  Filed  4-«-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-1 3-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

April  3.  2002. 

Take  notice  that  on  March  28,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1 ,  Foiulh  Revised  Sheet  No. 
402,  with  an  effective  date  of  May  1, 
2002. 

Tennessee  states  that  the  revised  tariff 
sheet  is  being  filed  to  reconcile  a 
potential  conflict  between  the  General 
Terms  and  Conditions  (GT&C)  of  its 
FERC  Gas  Tariff  and  its  pro  forma 
storage  agreement  luider  Rate  Schedule 
FS,  by  removing  the  March  31 
termination  date  requirement  for  Rate 
Schedule  FS  agreements  from  Article 
XXVni  Section  2(b)  of  its  GT&C. 
Tennessee  further  states  that  the 
proposed  changes  will  enable  Tennessee 
to  offer  its  customers  the  contracting 
flexibility  they  have  requested. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  02-8505  Filed  4-8-02;  8:45  am] 
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denvine  a  certificate  will  be  issued. 


3.  Entergy  Power  Ventures,  LP. 

[Hnrket  No.  ER02-862-001I 


Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company,  and 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-1 25-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Application 

April  3.  2002. 

Take  notice  that  on  March  27.  2002, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP02-125-000.  for:  (1)  An 
application  pursuant  to  section  7Cb)  of 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  abandon  by  sale  to  ATP 
Oil  &  Gas  Corporation  (ATP)  certain 
supply  lateral  facilities  extending  from 
West  Cameron  Area  Block  237  to  West 
Cameron  Area  Block  250,  offshore 
Louisiana  and  (2)  a  request  for 
jurisdictional  determination  that,  upon 
approval  of  the  abandonment  by  sale, 
such  facilities  will  be  gathering 
facilities,  and  ATP's  ownership  and 
operation  of  the  subject  supply  lateral 
facilities  will  be  exempt  from 
Commission  jurisdiction  under  the 
NGA,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
littp://wvvrw.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu  and  follow  the  instructions  (call 
(202)  208-2222  for  assistance). 

Texas  Gas  states  that  it  has  entered 
into  an  agreement  with  ATP  whereby 
Texas  Gas  will,  upon  Commission 
approval,  transfer  by  sale  to  ATP  certain 
supply  lateral  facilities  consisting  of 
approximately  4.436  miles  of  12-inch 
diameter  pipeline,  measurement 
facilities,  and  various  valves  and 
equipment,  located  in  West  Cameron 
Area  Block  237  and  terminating  in  West 
Cameron  Area  Block  250,  offshore 
Louisiana. 

Texas  Gas  indicates  that  the  proposed 
abandonment  will  permit  Texas  Gas  to 
divest  itself  of  a  supply  lateral,  which  is 
remote  from,  and  not  integrated  with,  its 
mainline  transmission  system,  and 
which  was  constructed  to  support  its 
former  merchant  function.  Texas  Gas 
avers  that  it  no  longer  requires  t^e 
subject  supply  lateral  to  access  gas 
supplies,  and  that  these  facilities  are  not 
integral  to  Texas  Gas'  current  role  as  an 
open-access  transporter.  Texas  Gas 
asserts  that  abandonment  of  the  subject 
facilities  will  enable  Texas  Gas  to 
streamline  its  transmission  operations 
by  eliminating  certain  operating  costs 


associated  with  maintaining  facilities 
that  are  not  part  of  Texas  Gas' 
contiguous  system. 

Texas  Gas  states  that  the  transfer  of 
the  subject  supply  lateral  facilities  will 
not  adversely  affect  any  of  their  current 
customers.  Texas  Gas  declares  that  there 
are  no  firm  transportation  commitments 
involving  utilization  of  those  facilities. 
Texas  Gas  avers  that  after  the  transfer, 
ATP  indicates  that  it  will  provide  non- 
jurisdictional  service  on  a  non- 
discriminatory basis.  Texas  Gas  asserts 
that  availability  of  service  through  these 
facilities  will  not  be  impaired  as  a  result 
of  Texas  Gas'  transfer  of  these  facilities 
to  ATP. 

Texas  Gas  states  that  ATP  will  pay 
Texas  Gas  the  sum  of  $100  for  Texas 
Gas'  interest  (100%)  in  the  facilities. 
Texas  Gas  indicates  that  in  recognition 
of  the  costs  associated  with  any  future 
retirement  of  these  facilities  by  ATP,  an 
agreement  provides  for  Texas  Gas  to  pay 
ATP  actual  and  reasonable  costs 
associated  with  retirement  up  to 
$100,000. 

Any  questions  regarding  this 
application  should  be  directed  to  David 
N.  Roberts,  Manager  of  Certificates  and 
Tariffs,  Texas  Gas  Transmission 
Corporation,  P.O.  Box  20008, 
Owensboro,  Kentucky  42304,  at  (270) 
688-6712. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  April  24,  2002.  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 


determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
envfronmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its.  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  conununities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)Il)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
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I  Comment  Date:  April  19,  2002.  i 
10.  American  Electric  Power  Service 


petitioned  the  Federal  Energy    -  Utilities  Commission  of  Ohio  and 

Regulatory  Commission  (Commission)        Jackson: 
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final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-8504  Filed  4-8-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  ER02-504-O03,  et  al.] 

Dayton  Power  and  UgM  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rllngs 

April  3.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Dayton  Power  and  Light  Company 

(Docket  No.  ER02-504-0031 

Take  notice  that  on  March  28,  2002. 
Dayton  Power  and  Light  (DP&L) 
tendered  for  filing  an  amendment  to  a 
service  agreement  between  The  Da)^on 
Power  and  Light  Company  (DP&L)  and 
DP*L  Energy  Services  in  the  above 
captioned  docket. 

Comment  Date:  April  18,  2002. 

2.  New  York  Independent  System 
Operator,  Inc. 

(Docket  No.  ER02-638-001] 

Take  notice  that  on  March  29.  2002. 
the  New  York  System  Operator.  Inc. 
(NYISO)  filed  revisions  to  its  Open 
Access  Transmission  Tariff  and  Services 
Tariff  pursuant  to  the  Commission's 
February  26,  2002  order.  The  purpose  of 
this  filing  is  to  eliminate  tariff 
provisions  pertaining  to  the  NYISO's 
three  proposed  pre-scheduling 
enhancements  which  the  February  26 
Order  rejected  without  prejudice.  The 
NYISO  has  requested  an  effective  date 
of  April  11,  2002.  for  the  compliance 
filing. 

The  NYISO  has  mailed  a  copy  of  this 
compliance  filing  to  all  {>ersons  that 
have  filed  interconnection  applications 
or  executed  Service  Agreements  under 
the  NYISO  Open  Access  Transmission 
Tariff,  to  the  New  York  State  Public 
Service  Commission,  and  to  the  electric 
utility  regulatory  agencies  in  New  Jersey 
and  Pennsylvania.  The  NYISO  has  also 
mailed  a  copy  to  each  person  designated 
on  the  official  service  list  maintained  by 
the  Conunission  for  the  above-captioned 
proceeding. 

Comment  Date:  April  19.  2002. 


3.  Entergy  Power  Ventures,  L.P. 

(Docket  No.  ER02-862-0011 

Take  notice  that  on  March  29.  2002. 
Entergy  Power  Ventures.  L.P..  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Conunission  (Commission) 
revised  tariff  sheets  pursuant  to  a 
Commission  order  issued  on  March  19, 

2002. 

Copies  of  this  filing  have  been  served 
on  the  Arkansas  Public  Service 
Commission,  Mississippi  Public  Service 
Commission,  Louisiana  Public  Service 
Commission,  Texas  Public  Utility 
Commission,  and  the  Council  of  the  City 
of  New  Orleans. 

Comment  Date:  April  19.  2002. 

4.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER02- 1403-000) 

Take  notice  that  on  March  29,  2002, 
the  California  Independent  System 
Operator  Corporation,  (ISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Participating  Generator  Agreement 
between  the  ISO  and  El  Dorado 
Irrigation  District  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  El  Dorado  Irrigation  District 
and  the  California  Public  Utilities 
Commission.  The  ISO  is  requesting 
waiver  of  the  60-day  notice  requirement 
to  allow  the  Participating  Generator 
Agreement  to  be  made  eflfective  March 
19  2002. 

Comment  Date:  April  19.  2002. 

5.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER02-1404-000] 

Take  notice  that  on  March  29.  2002. 
the  California  Independent  System 
Operator  Corporation.  (ISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Participating  Generator  Agreement 
between  the  ISO  and  El  Dorado 
Irrigation  District  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  El  Dorado  Irrigation  District 
and  the  California  Public  Utilities 
Commission.  The  ISO  is  requesting 
waiver  of  the  60-day  notice  requirement 
to  allow  the  Participating  Generator 
Agreement  to  be  made  effective  March 
19  2002. 

Comment  Date:  April  19.  2002. 

6.  Northeast  Utilities  Service  Company 

(Docket  No.  ER02-1405-O001 

Take  notice  that  on  March  29.  2002. 
Northeast  Utilities  Service  Company 
(NUSCO).  on  behalf  of  The  Connecticut 
Light  and  Power  Company.  Western 


Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company,  and 
Select  Energy,  Inc.,  submitted  pursuant 
to  Section  205  of  the  Federal  Power  Act 
and  Part  35  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations,  rate  schedule  changes  for 
sales  of  electricity  to  the  City  of 
Chicopee,  Massachusetts  (Chicopee). 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Chicopee  and  the 
regulatory  commission  for  the 
Conunonwealth  of  Massachusetts. 
NUSCO  requests  that  the  rate  schedule 
changes  become  effective  on  March  31, 
2002. 

Comment  Dote:  April  19.  2002. 

7.  Acadia  Power  Partners,  LLC 

(Docket  No.  ER02-1 406-000] 

Take  notice  that  on  March  29,  2002, 
Acadia  Power  Partners,  LLC  (the 
Applicant)  tendered  for  filing,  under 
section  205  of  the  Federal  Power  Act 
(FPA),  a  request  for  authorization  to 
make  wholesale  sales  of  electric  energy, 
capacity,  replacement  reserves,  and 
ancillary  services  at  market-based  rates, 
to  reassign  transmission  capacity,  and  to 
resell  firm  transmission  rights. 
Applicant  proposes  to  own  and  operate 
a  nominal  1100-megawatt  electric 
generation  fedlity  located  in  Louisiana. 
Applicant  also  submitted  for  filing  two 
power  purchase  agreements  for  which  it 
requests  privileged  treatment. 

Comment  Date:  April  19,  2002. 


8.  Entergy  Services,  Inc. 

(Docket  No.  ER02-1 407-000] 

Take  notice  that  on  March  29,  2002, 
Entergy  Services,  Inc..  (Entergy)  on 
behalf  of  Entergy  Arkansas.  Inc.. 
tendered  for  filing  a  Long-Term  Market 
Rate  Sales  Agreement  between  Entergy 
Arkansas.  Inc.  and  East  Texas  Electric 
Cooperative.  Inc.  under  Entergy 
Services.  Inc."s  Rate  Schedule  SP. 

Entergy  requests  an  effective  date  of 
March  1,2002. 

Comment  Date:  April  19,  2002. 

9.  Entergy  Services,  Inc. 

fDocket  No.  ER02-1408-0001 

Take  notice  that  on  March  29,  2002, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  hic,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans.  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement  and  a 
Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement  both 
between  Entergy  Services,  Inc.,  as  agent 
for  the  Entergy  Operating  Companies, 
and  TECO  EnergySource,  Inc. 
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Comment  Date:  April  19.  2002.  * 

10.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER02-1 409-000] 

Take  notice  that  on  March  29.  2002, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
Firm  and  Non-Firm  Point-to-Point 
Transmission  (PTP)  Service  Agreements 
and  Long-Term  Firm  PTP  Service 
Agreement  Specifications  for  North 
Carolina  Electric  Membership 
Corporation  (NCEMC).  These 
agreements  are  pursuant  to  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  that  has  been  designated 
as  the  Operating  Companies  of  the 
American  Electric  Power  System  FERC 
Electric  Tariff  Second  Revised  Volume 
No.  6. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Service  Agreements  to  be 
made  effective  on  and  after  March  1 , 
2002.  A  copy  of  the  filing  was  served 
upon  the  Parties  and  the  state  utility 
regulatory  commissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

Comment  Date:  April  19,  2002. 

1 1.  West  Texas  Utilities  Company 

[Docket  No.  ER02-1 4 10-000] 

Take  notice  that  on  March  29,  2002, 
West  Texas  Utilities  Company  (WTU) 
submitted  for  filing  ERCOT  Regional 
Transmission  Service  Agreements  with 
Brazos  Electric  Power  Cooperative,  Inc., 
Big  Country  Electric  Cooperative,  Inc., 
Coleman  County  Electric  Cooperative, 
Inc.,  Concho  Valley  Electric 
Cooperative,  Inc.,  Lighthouse  Electric 
Cooperative,  Inc.,  Pedemales  Electric 
Cooperative,  Inc.,  Rio  Grande  Electric 
Cooperative,  Inc.,  Southwest  Texas 
Electric  Cooperative.  Inc.  and  Taylor 
Electric  Cooperative,  Inc.  and  Network 
Integration  Transmission  Service 
Agreements  with  Golden  Spread 
Electric  Cooperative,  Inc.  and 
Lighthouse  Electric  Cooperative,  Inc.  to 
reflect  the  inclusion  of  customer 
specific  directly  assigned  distribution 
charges. 

WTU  seeks  an  effective  date  of  April 
1,  2002  and,  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements.  WTU  served  a  copy  of  the 
filing  on  each  of  the  affected  customers 
and  the  Public  Utilities  Commission  of 
"Texas. 
I  Comment  Date:  April  18.  2002. 

12.  MNS  Wind  Company  LLC 

(Docket  No.  ER02-1411-000] 

Take  notice  that  on  March  28.  2002. 
MNS  Wind  Company  LLC  (MNS) 


petitioned  the  Federal  Energy    ■ 
Regulatory  Commission  (Commission) 
for  authority  to  sell  electricity  at  market- 
based  rates  under  Section  205(a)  of  the 
Federal  Power  Act.  for  the  granting  of 
certain  blanket  approvals  and  for  the 
waiver  of  certain  Commission 
regulations.  MNS  is  a  limited  liability 
company  that  proposes  to  engage  in  the 
wholesale  sale  of  electric  power  in  the 
state  of  Nevada. 
Comment  Date:  April  18,  2002. 

13.  NRG  Rockford  D  LLC 

(Docket  No.  ER02-1412-000] 

Take  notice  that  on  March  28,  2002, 
NRG  Rockford  II  LLC,  a  limited  liability 
corporation  organized  under  the  laws  of 
the  State  of  Illinois,  filed  under  section 
205  of  the  Federal  Power  Act,  a  request 
that  the  Federal  Energy  Regulatory 
Commission  (Conunission)  (1)  accept  for 
filing  a  proposed  market-based  FERC 
Rate  Schedule  and  Service  Agreement 
thereimder;  (2)  grant  blanket  authority 
to  make  market-based  wholesale  sales  of 
capacity  and  energy  under  its  FERC  Rate 
Schedule;  (3)  grant  authority  to  sell 
ancillary  services  at  market-based  rates; 
and  (4)  grant  such  waivers  and  blanket 
authorizations  as  the  Conunission  has 
granted  in  the  past  to  other 
nonfranchised  entities  with  market- 
based  rate  authority. 

Comment  Date:  April  18,  2002. 

14.  Columbus  Southern  Power 
Company 

[Docket  No.  ER02-14 13-000] 

Take  notice  that  on  March  28.  2002. 
Columbus  Southern  Power  Company 
(CSP).  tendered  for  filing  v«th  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  Notice  of 
Cancellation  for  Service  Agreement  No. 
2  under  FERC  Electric  Tariff.  Fifth 
Revised  Volume  No.  1  (Service 
Agreement  No.  2),  which  became 
effective  on  October  1, 1984. 

CSP  states  that  the  City  of  Jackson, 
Ohio  (Jackson),  the  only  customer 
served  by  CSP  under  Service  Agreement 
No.  2,  provided  written  notification  of 
Jackson's  election  to  terminate  Service 
Agreement  No.  2,  and  that  CSP  and 
Jackson  have  agreed  that  Service 
Agreement  No.  2  and  service  to  Jackson 
under  CSP's  cost-based  rates  would 
terminate  March  31,  2002. 

Since  no  service  is  to  be  provided  by 
CSP  under  Service  Agreement  No.  2 
after  March  31,  2002,  CSP  requests,  for 
good  cause  shown,  in  accordance  with 
Section  35.15  of  the  Commission's 
Regulations,  that  its  Notice  of 
Cancellation  be  made  effective  as  of 
April  1,  2002. 

CSP  further  states  that  copies  of  its 
filing  have  been  served  upon  the  Public 


Utilities  Conunission  of  Ohio  and 
Jackson: 
Comment  Date:  April  18,  2002. 

15.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-1414-0001 

Take  notice  that  on  March  28,  2002 
American  Electric  Power  Service 
Corporation  tendered  for  filing  three  (3) 
Service  Agreements  which  include  a 
Service  Agreement  for  a  new  customer 
and  two  replacement  Service 
Agreements  for  existing  customers 
under  the  AEP  Companies'  Power  Sales 
Tariffs.  The  Power  Sales  Tariffs  were 
accepted  for  filing  effective  October  10, 
1997  and  have  been  designated  AEP 
Operating  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5  (Wholesale 
Tariff  of  the  AEP  Operating  Companies) 
and  FERC  Electric  Tariff  Original 
Volume  No.  8,  effective  January  8, 1998 
in  Docket  No.  ER98-542-000  (Market- 
Based  Rate  Power  Sales  Tariff  of  the 
CSW  Operating  Companies).  AEPSC 
respectfully  requests  waiver  of  notice  to 
permit  the  attached  Service  Agreements 
to  be  made  effective  on  or  prior  to 
March  1,  2002. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

Comment  Date:  April  18,  2002. 

16.  American  Transmission  Systems, 
Inc. 

[Docket  No.  ER02-1 4 15-000] 

Take  notice  that  on  March  28,  2002, 
American  Transmission  Systems,  Inc., 
filed  a  Service  Agreement  to  provide 
Non-Firm  Point-to-Point  Transmission 
Service  for  UBS  AG,  London  Branch, 
the  Transmission  Customer.  Services  are 
being  provided  under  the  American 
Transmission  Systems,  Inc.  Open 
Access  Transmission  tariff  submitted  for 
filing  by  the  Federal  Energy  Regulatory 
Commission  (Conunission)  in  Docket 
No.  ER99-2647-000.  The  proposed 
effective  date  under  the  Service 
Agreement  is  Margh  27,  2002  for  the 
above  mentioned  Service  Agreement  in 
this  filing. 

Comment  Date:  April  18,  2002. 

17.  American  Transmission  Sjrstems, 
Inc. 

[Docket  No.  ER02-1416-000] 

Take  notice  that  on  March  28,  2002, 
American  Transmission  Systems,  Inc., 
filed  a  Service  Agreement  to  provide 
Firm  Point-to-Point  Transmission 
Service  for  UBS  AG,  London  Branch, 
the  Transmission  Customer.  Services  are 
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being  provided  under  the  American 
Transmission  Systems.  Incr.  Open 
Access  Transmission  tariff  submitted  for 
filing  by  the  Federal  Energy  Regulatory 
Commission  (Commission)  in  Docket 
No.  ER99-2647-000.  The  proposed 
effective  date  under  the  Service 
Agreement  is  March  27.  2002  for  the 
above  mentioned  Service  Agreement  in 
this  filing. 
Comment  Date:  April  18,  2002. 

18.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-1 4 17-000) 

Take  notice  that  on  March  27.  2002. 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power  or  the 
Company)  tendered  for  filing  the 
following  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service  by 
Virginia  Electric  and  Power  Company  to 
Progress  Ventures  Inc.  designated  as 
Service  Agreement  No.  353  under  the 
Company's  FERC  Electric  Tariff.  Second 
Revised  Volume  No.  5. 

Service  Agreement  for  Non-Firm  . 
Point-to-Point  Transmission  Service  by 
Virginia  Electric  and  Power  Company  to 
Progress  Ventures  Inc.  designated  as 
Service  Agreement  No.  354  under  the 
Company's  FERC  Electric  Tariff.  Second 
Revised  Volume  No.  5. 

The  foregoing  Service  Agreements  are 
tendered  for  filing  imder  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  effective  June  7,  2000.  Under 
the  tendered  Service  Agreements. 
Dominion  Virginia  Power  will  provide 
point-to-point  service  to  Progress 
Ventures  Inc.  imder  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Dominion  Virginia  Power  requests  an 
effective  date  of  March  20.  2002,  as 
requested  by  the  customer.  Copies  of  the 
filing  were  served  upon  Progress 
Ventures  Inc..  the  Virginia  State 
Corporation  Commission,  and  the  North 
Carolina  Utilities  Commission. 

Comment  Date:  April  18.  2002. 

19.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER02-141&-OO01 

Take  notice  that  on  March  28.  2002. 
South  Carolina  Electric  k  Gas  Company 
(SCE4G)  filed  a  Network  Integration 
'Transmission  Service  Agreement  and  a 
Network  Operating  Agreement  between 
SCE&G  Electric  Transmission  and 
SCE&G  Merchant  Function  (Agreement), 
under  which  SCE&G  Merchant  Fimction 
will  take  transmission  service  pursuant 
to  SCE&G  Electric  Transmission's  Open 
Access  Transmission  Service  Tariff  in 
order  to  provide  the  transmission 
service  necessary  to  allow  SCE&G  to 


provide  power  and  energy  to  the  City  of 
Greenwood,  South  Carolina 
(Greenwood)  pursuant  to  an  agreement 
with  Greenwood  under  SCE&G's 
Negotiated  Market  Sales  Tariff.  SCE&G 
has  requested  an  effective  date  for  this 
Agreement  of  March  1.  2002. 

SCE&G  states  that  a  copy  of  the  filing 
has  been  served  on  SCE&G  Merchant 
Function.  Greenwood  and  the  South 
Carolina  Public  Service  Commission. 

Comment  Date:  April  18,  2002. 

20.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  ER02-1419-OO01 

Take  notice  that  on  March  28,  2002 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  filed  a  Full  Requirements  Firm 
Power  Service  Agreement  (Agreement) 
between  SCE&G  the  City  of  Greenwood. 
South  Carolina  (Greenwood),  under 
which  SCE&G  will  provide  full 
requirements  firm  power  service 
pursuant  to  SCE&G's  Network  Market 
Sales  Tariff. 

SCE&G  has  requested  an  effective  date 
for  this  Agreement  of  March  1. 
2002. SCE&G  states  that  a  copy  of  the 
filing  has  been  served  on  Greenwood 
and  the  South  Carolina  Public  Service 
Conmiission. 

Comment  Date:  April  18,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "D(K:ket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  02-6502  Filed  4-8-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL01-1 05-001,  et  al.] 

The  New  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Rlings 

March  29.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  The  New  Power  Company  v.  PJM 
Interconnection,  L.L.C 

[Docket  No.  ELOl-lOS-OOl] 

Take  notice  that  on  March  26.  2002, 
PJM  Interconnection,  L.L.C.  (PJM) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  pursuant  to  the 
Commission's  February  27.  2002  "Order 
Denying  Complaint,"  revisions  to  the 
PJM  Open  Access  Transmission  Tariff 
(PJM  Tariff),  Schedule  M.  to  implement 
requirements  that  the  PJM  Market 
Monitoring  Unit  notify  the  Commission 
of  significant  market  problems  that  may 
require  investigation,  a  change  in  the 
PJM  Tariff  or  market  rules,  or  action  by 
the  Commission  and/or  state 
commissions. 

Copies  of  this  filing  have  been  served 
on  all  PJM  Members  and  the  state 
electric  regulatory  commission  in  the 
PJM  region. 

Comment  Date:  April  16,  2002. 

2.  New  York  Independent  System 
Operator,  Inc. 

(Docket  Nos.  EROl-3155-002.  EROl-1385- 
010  and  EL01-45-009I 

Take  notice  that  on  March  20.  2002. 
the  New  York  Independent  System 
Operator.  Inc.  (NYISO)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  revisions  to  its  Market 
Administration  and  Control  Area 
Services  Tariff  in  order  to  comply  with 
the  Commission's  November  27.  2001 
Order  issued  in  above-referenced 
proceedings. 

On  March  26.  2002.  NYISO  filed  two 
corrected  pages  to  its  Compliance  Filing 
regarding  Comprehensive  Market 
Mitigation  Measures  and  Request  for 


^707C^ 
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Automated  Mitigation  Procedure. 

The  NYISO  has  served  copies  of  these 
filings  to  all  parties  that  have  executed 
Service  Agreements  under  the  NYISO's 
Open- Access  Transmission  Tariff  or 
Services  Tariff,  to  the  New  York  State 
Public  Service  Commission,  the  electric 
utility  regulatory  agencies  in  New  Jersey 
and  Peimsylvania  and  on  the  services 
lists  in  the  above-referenced  dockets. 

Comment  Date:  April  16.  2002. 
3.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER02-84 7-001) 

Take  notice  that  on  March  27.  2002, 
Pacific  Gas  and  Electric  Company 
(PG&E)  filed  rate  sheets  with 
appropriate  rate  schedule  and  sheet 
designations  in  compliance  with  Order 
No.  614  and  the  March  20,  2002  Letter 
Order  issued  by  the  Director,  Division  of 
Tariffs  and  Rates — West  accepting 
PG&E's  true-up  rates  for  the  years  1998, 
1999,  and  2000,  and  rate  schedule 
designations  for  PG&E  First  Revised 
Rate  Schedule  FERC  No.  79,  in  the 
above-referenced  docket. 

Copies  of  this  filing  have  been  served 
upon  the  Western  Area  Power 
Administration  and  the  California 
Public  Utilities  Commission. 

Comment  Date:  April  17,  2002. 
3.  PSI  Energy,  Inc. 

[Docket  No.  ER02-591-0021 


Take  notice  that  on  March  27,  2002, 
PISI  Energy,  Inc.  (PSI),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  its 
Transmission  and  Local  Facilities 
Agreement  (Agreement)  including 
E^diibits  and  the  2000  Reconciliation 
Summaries  between  PSI.  Indiana 
Municipal  Power  Agency  and  Wabash 
Valley  Power  Association.  Inc.  The 
Agreement  has  been  designated  as  PSI's 
Rate  Schedule  FERC  No.  253. 

i  Comment  Date:  April  17,  2002. 
PSI  Energy,  Inc. 
ocket  No.  ER02-591-002J 

Take  notice  that  on  March  27.  2002. 
PSI  Energy.  Inc.  (PSI),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  its 
Transmission  and  Local  Facilities 
Agreement  (Agreement)  including 
Ejdiibits  and  the  2000  Reconciliation 
Summaries  between  PSI.  Indiana 
Mimicipal  Power  agency  and  Wabash 
Valley  Power  Association.  Inc.  The 
Agreement  has  been  designated  as  PSI's 
Rate  Schedule  FERC  No.  253. 

Comment  Date:  April  17,  2002. 


5.  Central  Maine  Power  Company 

[Docket  No.  ER02-1 393-000] 

Take  notice  that  on  March  27,  2002, 
Central  Maine  Power  Company  (CMP) 
filed  a  revised  "Service  Agreement  For 
Local  Network  Transmission  Service 
For  Retail  Customers"  (LNS  Agreement) 
which  describes  the  terms  and 
conditions  of  delivery  service  being 
provided  by  CMP  and  being  taken  by 
Calpine  Construction  Finance  Company, 
L.P.  (Calpine)  in  connection  with  its 
generating  facility  in  Westbrook,  Maine. 

Comment  Date;  April  17,  2002. 

6.  Michigan  Electric  Transmission 
Company 

[Docket  No.  ER02-1 394-000) 

Take  notice  that  on  March  27,  2002, 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  A  Notice  of  Cancellation  of 
Transmission  Service  Agreements 
between  Michigan  Transco  and  Nordic 
Electric,  LLC  (Service  Agreement  No.  12 
under  the  International  Transmission 
Company/Michigan  Transco's  Joint 
FERC  Electric  Tariff  No.  1)  and  between 
Michigan  Transco  and  DTE  Energy 
Marketing  (Service  Agreement  No.  1 
under  the  International  Transmission 
Company/Michigan  Transco's  Joint 
FERC  Electric  Tariff  No.  1),  effective 
December  31.  2001. 

Copies  of  this  filing  have  been  served 
on  DTE  Energy  Marketing  and  Nordic 
Electric,  LLC. 

Comment  Date:  April  17,  2002. 

7.  Rochester  Gas  and  Eleiitric 
Corporation 

[Docket  No.  ES02-27-000] 

Take  notice  that  on  March  27,  2002. 
Rochester  Gas  and  Electric  Corporation 
submitted  an  application  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  short- 
term  securities  in  the  aggregate  amount 
of  $200  million  piusuant  to  (1)  a  $30 
million  promissory  note  with  the  Chase 
Manhattan  Bank.  N.A.  backed  by  a 
Security  and  Loan  Agreement,  and  (2) 
various  promissory  notes  issued  under 
lines  of  credit  with  various  banks. 

Comment  Date:  April  19.  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 


considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Conunission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas,  .     . 

Secretary. 

(FR  Doc.  02-8501  Filed  4-8-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7169-2] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Commuter  Choice 
Leadership  Initiative 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  vrith  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociunent  aimounces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB): 
Information  Collection  Activities 
Associated  With  the  Commuter  Choice 
Leadership  Initiative  (CCLI).  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  June  10,  2002. 
ADDRESSES:  Commuter  Choice 
Leadership  Initiative,  U.S.  EPA— Mail 
Code  6406J,  1200  Pennsylvania  Avenue, 
NW..  Washington,  DC  20460. 

Interested  parties  may  obtain  a  copy 
of  the  ICR  by  writing  to  the  above 
address  or  sending  an  email  to 
commuterchoice@epa.gov. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Gwen  Gouts.  202-564-9347. 
SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 


Federal  Register /Vol.  67,  No.  68 /Tuesday,  April  9,  2002 /Notices 


17071 


consistent  national  implementation.  The    systems  for  the  piuposes  of  collecting,        President)  925  Grand  Avenue,  Kansas 
LCRMR  do  not  affect  the  lead  or  copper      validating,  and  verifying  information.         City,  Missouri  64198-0001: 


1707Q 


Federal  Register /Vol.  67.  No.  68 /Tuesday.  April  9.  200^  Notices 


this  action  are  those  that  jpin  the 
voluntary  Commuter  Choice  Leadership 
Initiative.  No  other  entities  are  affected. 

Title:  Information  Collection 
Activities  Associated  With  the 
Commuter  Choice  Leadeship  Initiative; 
EPA  ICR  No.  2053.01 

Abstract:  EPA  and  the  U.S. 
Department  of  Transportation  (DOT)  are 
launching  the  Commuter  Choice 
Leadership  Initiative  (CCLI),  a  voluntary 
program  for  employer-provided 
commuter  benefits  in  which  employers 
that  meet  or  exceed  a  national  standard 
of  excellence  are  recognized  by  EPA. 
Employers  voluntarily  sign  an 
Agreement  with  EPA  committing 
themselves  to  taking  certain  actions  that 
will  result  in  reducing  the  niunber  of 
single-occupancy  vehicles  being  driven 
to  the  workplace,  thereby  reducing 
vehicle  emissions.  Data  collection  is 
required  for  two  reasons:  to  make 
certain  that  participating  employers  are 
meeting  the  terms  of  the  agreement  and 
to  evaluate  the  effectiveness  of  the 
program.  Respondents  can  be  from  any 
kind  of  employer.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accxuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
Burden  Statement:  Total  annual 
burden  is  estimated  at  46.189  hours  plus 
non-labor  costs  of  $493.  41.759  of  these 
hours  are  projected  to  come  from  private 
entities  with  the  remainder  from  state 
and  local  governments.  The  projected 
niunber  of  respondents  is  400  per  year, 
with  fewer  in  the  first  year  and  more  in 
the  third.  Burden  represents  once 
annually  reporting  estimated  to  incur  a 
burden  of  115  hours  per  respondent. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 


to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  March  19.  2002. 
Robert  E.  Larmn. 

Division  Director.  Transportation  and 
Regional  Programs  Division. 
(FR  Doc.  02-8534  Filed  4-«-02;  8:45  am] 
MUJNOCOOC  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7169-3] 

Agency  Infonnatlon  Collection 
Activities:  Proposed  Collection; 
Comment  Reqtiest;  DIslnfectanta/ 
Disinfection  Byproducts,  Cttemical  and 
Radlonuclldee  Rules:  Lead  and  Copper 
Rule  Amendment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Disinfectants/Disinfection  Byproducts. 
Chemical  and  Radionuclides  Rules:     • 
Lead  and  Copper  Rule  Amendment. 
EPA  ICR  No.  1896.03.  OMB  Control  No. 
2040-0204  which  expires  September  30, 
2002.  Before  submitting  the  ICR  to  OMB 
for  review  and  approval.  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Conunents  must  be  submitted  on 
or  before  Jxme  10,  2002. 
ADDRESSES:  To  obtain  a  copy  of  the  draft 
Disinfectants/Disinfection  Byproducts. 
Chemical,  and  Radionuclides  Rules: 
Lead  and  Copper  Rule  Amendment  ICR 
without  charge,  please  contact  the  Safe 
Drinking  Water  Hotline  (800-426-4791). 
Hours  of  operation  are  9:00  a.m.  to  5:30 
p.m.  (ET),  Monday-Friday,  excluding 


Federal  holidays.  People  interested  in 
getting  information  or  making 
comments  about  the  Disinfectants/ 
Disinfection  Byproducts.  Chemical,  and 
Radionuclides  Rules:  Lead  and  Copper 
Rule  Amendment  ICR  should  direct 
inquiries  or  conunents  to  the  Office  of 
Ground  Water  and  Drinking  Water. 
Drinking  Water  Protection  Branch.  Mail 
Code  4606M,  1200  Pennsylvania 
Avenue,  NW,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Christ  at  (202)564-8354,  fax  (202)  564- 
3755.  e-niaiV.c/irist7isa@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  Public  Water  Systems, 
primacy  agents  including  regulators  in 
the  States,  Puerto  Rico,  the  U.S.  Trust 
Territories;  Indian  Tribes  and  Alaska 
Native  Villages,  and  in  some  instances, 
U.  S.  EPA  Regional  Administrators  and 

staff. 

Title:  Disinfectants/Disinfection 
Byproducts,  Chemical  and 
Radionuclides  Rules:  Lead  and  Copper 
Rule  Amendment,  EPA  ICR  No.  1896.03. 
OMB  Control  No.  2040-0204  which 
expires  September  30,  2002. 

Abstract:  The  Disinfectants/ 
Disinfection  Byproducts.  Chemical,  and 
Radionuclides  Rules  ICR  is  the  result  of 
a  consolidation  of  activities  covered  in 
the  1998  Stage  1  DBPR  ICR.  some  rules 
and  activities  covered  in  the  1993  PWSS 
ICR  and  activities  and  rules  previously 
covered  in  other  Office  of  Ground  Water 
Drinking  Water  (OGWDW)  standalone 
ICRs.  As  part  of  the  consolidation  effort, 
the  Disinfectants/Disinfection, 
Chemical,  and  Radionuclides  Rules  ICR 
will  be  amended  to  include  burden  and 
costs  associated  with  the  Lead  and 
Copper  Rule.  The  National  Primary 
Drinking  Water  Regulations  (NPDWRs) 
for  Lead  and  Copper  (The  Lead  and 
Copper  Rule  or  LCR),  promxUgated  by 
EPA  in  1991,  is  a  regulatory  program 
mandated  by  the  Safe  Drinking  Water 
Act  (SDWA).  The  LCR's  goal  is  to 
reduce  the  levels  of  lead  and  copper  at 
the  tap  to  as  close  to  the  maximum 
contaminant  level  goals  of  0  parts  per 
billion  (ppb)  of  lead  and  1.3  ppb  of 
copper  as  possible.  To  accomplish  this, 
the  LCR  requires  community  and  non- 
transient  non-conmumity  water  systems 
to  conduct  periodic  moitoring.  optimize 
corrosion  control  and.  under  specified 
conditions,  install  soiuce  water 
treatment,  conduct  public  education, 
and/ or  replace  lead  service  Lines  in  the 
distribution  system. 

In  January  2000,  EPA  published  the 
Lead  and  Copper  Rule  Minor  Revisions 
(LCRMR)  which  eliminated  unnecessary 
requirements,  streamlined  and  reduced 
reporting  biuden.  and  promoted 
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consistent  national  implementation.  The 
LCRMR  do  not  affect  the  lead  or  copper 
rule  maximum  contaminant  level  goals, 
action  levels,  or  the  basic  regulatory 
requirements. 

Monitoring,  reporting  and  record 
keeping  are  required  at  both  the  system 
and  State  levels  under  the  National 
Primary  Drinking  Water  Regulations 
(NPDWRs).  EPA  has  chosen  to  require 
the  least  frequent  collection  that 
remains  consistent  with  overall  public 
health  preservation  objectives.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  includipig 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  acctuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
I  (iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  estimated 
annual  biu-den  hours  for  the  LCR 
amendment  to  the  Disinfectants/ 
Disinfection  Byproducts,  Chemical,  and 
Radionuclides  Rules  ICR  are  2,431,728 
hours.  The  estimated  average  biuden 
hours  per  response  is  0.3  hours.  The 
estimated  average  number  of  responses 
per  respondent  is  2.1.  The  estimated 
number  of  likely  respondents  annually 
is  76,001.  The  estimated  annual  cost  is 
$14  million  which  represents  O&M 
costs  only  .The  estimated  annual  burden 
hours  and  costs  for  the  LCR  amendment 
will  be  additive  to  the  current  OMB 
inventory  for  the  The  Disinfectants/ 
Disinfection  Byproducts,  Chemical,  and 
Radionuclides  Rules  ICR.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 


systems  for  the  piuposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  April  2,  2002. 

Evelyn  Wasliingtoii, 

Acting  Director,  Office  of  Ground  Water 
Drinking  Water. 

(PR  Doc.  02-8535  Filed  4-8-02;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Fonnatione  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  ff  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throu^out  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  3,  2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt.  Assistant  Vice 


President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  First  York  Ban  Corp.,  York, 
Nebraska;  to  increase  its  ownership 
from  20.13  percent  to  21.88  percent,  of 
the  voting  shares  of  NebraskaLand 
Financial  Services.  Inc.,  York,  Nebraska, 
and  thereby  acquire  additional  voting 
shares  of  NebraskaLand  National  Bank. 
North  Platte.  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  4,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  02-8542  Filed  4-8-02;  8:45  am] 

BUUNQ  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

[Hie  No.  012  3060] 

Kryton  Coatings  International,  Inc.,  et 
al.;  Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  imfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
aUegations. 

DATES:  Comments  must  be  received  on 
or  before  May  1.  2002. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary.  Room  159-H.  600 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov  as  prescribed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hampton  Newsome  or  Joni  Lupovitz. 
Btu«au  of  Consumer  Protection,  600 
Pennsylvania  Avenue,  NW., 
Washington.  DC.  20580.  (202)  326-2889 
or  326-3743. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46(f),  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
pubUc  record  for  a  period  of  thirty  (30) 
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the  first  day  of  the  quarter  in  which  a 
plan  amendment  is  submitted,  if  the 


effect  during  such  quarter,  if  submitted 
in  or  prior  to  such  quarter  and  approved 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 
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days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
April  3.  2002),  on  the  Worid  Wide  Web, 
at  "http://www.ftc.gov/os/2002/04/ 
index.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NW..  Washington,  DC  20580. 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consentagreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice,  16  CFR  4.9(b)(6)(ii)). 

Anal3rsis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  for  entry  of  a  proposed 
consent  order  from  Kryton  Coatings 
International.  Inc.  and  Procraft.  Inc. 
("respondents").  The  agreement  would 
settle  a  proposed  complaint  by  the 
Federal  Trade  Commission  that 
respondents  engaged  in  unfair  or 
deceptive  acts  or  practices  in  violation 
of  Section  5(a)  of  the  Federal  Trade 
Commission  Act. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  advertising 
representations  made  about  "Multi- 
Card"  (also  known  as  Liquid  Siding. 
Liquid  Vinyl,  or  Multi-Gard«-20).  a 
residential  coating  product.  The 


proposed  administrative  complaint 
alleges  that  respondents  violated  the 
FTC  Act  by  disseminating  ads  that  made 
unsubstantiated  performance  claims 
about  Multi-Gard.  The  proposed 
complaint  further  alleges  that 
respondents  represented  that  Multi- 
Gard:  (1)  Provides  insulation  equivalent 
to  seven  inches  of  fiberglass  batting:  (2) 
provides  an  insulation  value  of  R-20;  (3) 
reduces  energy  loss,  energy  costs  or 
utility  bills  by  up  to  40%;  and  (4) 
performs  the  same  insulation  function 
as  the  ultra-thin  ceramic  technology  on 
the  space  shuttle.  The  proposed 
complaint  alleges  that  respondents 
represented  that  they  had  a  reasonable 
basis  for  these  claims.  The  proposed 
compliant  further  alleges  that,  although 
the  use  of  Multi-Gard  and  caulking 
(which  is  provided  as  part  of  the 
application  service  for  Multi-Gard)  may 
seal  air  leaks  and  cracks  in  buildings 
and,  as  a  result,  may  reduce  energy  costs 
in  some  cases,  respondents  did  not 
posses  and  rely  upon  a  reasonable  basis 
that  substantiated  their  claims. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  order  prohibits  respondents  from 
making  any  representation  about  the 
benefits,  performance  or  efficacy  of  any 
Liquid  Siding,  Multi-Gard,  Multi-Gard 
R-20,  Liquid  Vinyl,  or  any  other  liquid 
siding  or  coating  product,  including: 
that  such  product  reduces  energy  loss, 
energy  costs,  energy  consumption,  or 
utility  bills;  any  R- value  associated  with 
such  product;  or  such  product's 
insulation  qualities  as  compared  to  any 
other  materials,  including  insulation 
materials,  unless,  at  the  time  of  making 
such  representation,  respondents 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representation. 

Part  rv  requires  respondents  to  notify 
Multi-Gard  distributors  and  wholesalers 
about  this  action  and  send  them  a  copy 
of  the  consent  order.  The  form  of  the 
notice  is  provided  in  Attachment  A  to 
the  order.  The  remainder  of  the 
proposed  order  contains  provisions 
regarding  record-keeping,  distribution  of 
the  order,  notification  of  changes  in 
corporate  status,  the  filing  of  a 
compliance  report,  and  termination  of 
the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  the  proposed  order  or 
to  modify  their  terms  in  any  way. 


By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  E)oc.  02-8492  Filed  4-8-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Arizona  State  Plan 
Amendment  01-013. 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Notice  of  hearing. 


summary:  This  notice  announces  an 
administrative  hearing  on  May  17,  2002, 
at  10  a.m..  Conference  Rooms  615A  & 
615B;  75  Hawthorne  Street;  San 
Francisco,  California  94105-3901  to 
reconsider  our  decision  to  disapprove 
Arizona  State  Plan  Amendment  (SPA) 
01-013. 

CLOSING  date:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  presiding  officer  by  (April  24. 
2002). 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scully-Hayes.  Presiding 
Officer,  CMS.  Cl-09-13.  7500  Security 
Boulevard.  Baltimore.  Maryland  21244. 
Telephone:  (410)  786-2055. 
SUPPLEMENTARY  INFORMATION:  This 
notice  annoimces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Arizona's  State  Plan 
Amendment  (SPA)  01-013. 

Arizona  submitted  SPA  01-013.  on 
October  21.  2001.  The  issue  is  whether 
the  state  can  provide  retroactive 
payments  to  June  4. 1997,  for  school- 
based  providers  for  services  to  children 
eligible  under  the  Individuals  with 
Disabilities  Education  Act.  For  the 
reasons  stated  below,  the  Center  for 
Medicare  &  Medicaid  Services  (CMS) 
was  unable  to  approve  this  amendment. 

Standard  appropriations  language 
authorizes  the  Secretary  to  make 
payments  only  "for  any  quarter  with 
respect  to  a  state  plan  amendment  in 
effect  during  such  quarter,  if  submitted 
in  or  prior  to  such  quarter  and  approved 
in  that  or  any  subsequent  quarter." 
Under  this  language,  the  Secretary  is  not 
authorized  to  make  payments  for  a 
quarter  based  on  a  SPA  submitted  in  a 
later  quarter. 

This  statutory  provision  is  implented 
by  regulations  at  42  CFR  430.20  (b)(1) 
and  (2).  The  regulation  precludes  CMS 
bom  approving  an  effective  date  prior  to 
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the  first  day  of  the  quarter  in  which  a 
plan  amendment  is  submitted,  if  the 
plan  amendment  provides  for  expanded 
Medicaid  coverage  or  increased 
Medicaid  payment  for  covered  services. 
This  plan  amendment  would  expand 
coverage  because  the  plan  did  not 
otherwise  provide  payment  for  services 
provided  by  school-based  providers 
prior  to  July  1.  2000.  Since  this  SPA 
would  expand  coverage,  it  could  not  be 
approved  with  an  effective  date  of  Jime 
4. 1997.  since  that  is  prior  to  the  first 
day  of  the  quarter  in  which  the  SPA  was 
submitted. 

Section  1116  of  the  Social  Security 
Act  (the  Act)  and  42  CFR  part  430 
establish  Department  procedures  that 
provide  an  administrative  hearing  for 
reconsideration  of  a  disapproved  of  a 
state  plan  or  plan  amendment.  The  CMS 
is  required,  to  publish  a  copy  of  the 
notice  to  a  state  Medicaid  agency  that 
informs  the  agency  of  the  time  and  place 
of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will, 
also  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 
480.76(b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
notify  all  participants. 

The  notice  to  Arizona  announcing  an 
administrative  hearing  to  reconsider  the 
disapproval  of  its  SPA  reads  as  follows: 

Ms.  Phyllis  Biedess.  Director.  Arizona 
Health  Care  Cost  Containment  System. 
801  E.  Jefferson.  Phoenix,  Arizona 
85034. 

Dear  Ms.  Biedess:  I  am  responding  to 
your  request  for  reconsideration  of  the 
decision  to  disapprove  Arizona  State 
Plan  Amendment  (SPA)  01-013. 

Arizona  submitted  SPA  01-013  on 
October  21.  2001.  The  issue  is  whether 
the  state  can  provide  retroactive 
payments  to  Jime  4. 1997.  for  school- 
based  providers  of  services  to  children 
eligible  under  the  Individuals  with 
Disabilities  Education  Act.  For  the 
reasons  stated  below,  the  Center  for 
Medicare  &  Medicaid  Services  (CMS) 
was  unable  to  approve  this  amendment. 

Standard  appropriations  language 
authorizes  the  Secretary  to  make 
payments  only  "for  any  quarter  with 
respect  to  a  state  plan  amendment  in 


effect  during  such  quarter,  if  submitted 
in  or  prior  to  such  quarter  and  approved 
in  that  or  any  subsequent  quarter." 
Under  this  language,  the  Secretary  is  not 
authorized  to  make  payments  for  a 
quarter  based  on  a  SPA  submitted  in  a 
later  quarter. 

This  statutory  provision  is 
implemented  by  regulations  at  42  CFR 
430.20  (b)(1)  and  (2).  The  regulation 
precludes  CMS  from  approving  an 
effective  date  prior  to  \he  first  day  of  the 
quarter  in  which  a  plan  amendment  is 
submitted,  if  the  plan  amendment 
provides  for  expanded  Medicaid 
coverage  or  increased  Medicaid 
payment  for  covered  services.  This  plan 
amendment  would  expand  coverage 
because  the  plan  did  not  otherwise 
provide  payment  for  services  provided 
by  school-based  providers  prior  to  July 
1,  2000.  Since  this  SPA  would  expand 
coverage,  it  could  not  be  approved  with 
an  effective  date  of  June  4, 1997,  since 
that  is  prior  to  the  first  day  of  the 
quarter  in  which  the  SPA  was 
submitted. 

Therefore,  based  on  the  reasoning  set 
forth  above,  and  after  consultation  with 
the  Secretary  as  required  under  42  CFR 
430.15(c)(2).  CMS  disapproved  Arizona 
SPA  01-013. 1  am  scheduling  a  hearing 
on  yoiir  request  for  reconsideration  to  be 
held  May  17,  2002,  at  10:00  a.m., 
Conference  Rooms  615A  &  615B;  75 
Hawthorne  Street;  San  Francisco, 
California  94105-3901.  If  this  date  is  not 
acceptable,  we  would  be  glad  to  set 
another  date  that  is  mutually  agreeable 
to  the  parties.  The  hearing  will  be 
governed  by  the  procedures  prescribed 
at  42  CFR,  part  430. 

I  am  designating  Ms.  Kathleen  Scully- 
Hayes  as  the  presiding  officer.  If  these 
arrangements  present  any  problems, 
please  contact  the  presiding  officer.  In 
order  to  facilitate  any  communication 
which  may  be  necessary  between  the 
parties  to  the  hearing,  please  notify  the 
presiding  officer  to  indicate 
acceptability  of  the  heeiring  date  that  has 
been  scheduled  and  provide  names  of 
the  individuals  who  will  represent  the 
State  at  the  hearing.  The  presiding 
officer  may  be  reached  at  (410)  786- 
2055. 
Sincerely. 
Thomas  A.  Scully 

Section  1116  of  the  Social  Security 
Act  (42  U.S.C.  1316);  42  CFR  430.18. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  13.714,  Medicaid  Assistance 

Program) 

Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  Sr 

Medicaid  Services. 

[FR  Doc.  02-8471  Filed  4-8-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Request  for  Applications  Under  the 
Office  of  Community  Services'  Fiscal 
Year  2002;  Job  Opportunities  for  Low- 
income  individuals  (JOU)  Program; 
Correction  and  Clarification;  Program 
Announcement  No.  OCS-2002-06 

agency:  Office  of  Community  Services. 
ACF.  DHHS. 

ACTION:  Clarification  and  correction. 

SUMMARY:  This  document  clarifies  and 
corrects  the  notice  that  was  published  in 
the  Federal  Register  on  Thursday, 
February  21,  2002,  Part  II  (67  FR  8074). 
It  clarifies  the  notice  by  explaining  that 
Faith-Based  organizations  are  eligible  to 
apply,  and  corrects  the  notice  by 
changing  the  due  date  of  applications. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aleatha  E.  Slade  at  (202)  401-5317, 
Thelma  M.  Woodland  at  (202)  401- 
5294.  or  the  OCS  Operation  Center  at  1- 
800-281-9519  for  referral  to  the 
appropriate  contact  person  in  OCS  for 
programmatic  questions  or  send  an  e- 
mail  to  OCS@Icgnetcom.  ^ 

Clarification 

In  the  Federal  Register  issue  of 
February  21.  2002  (67  FR  8074  J,  page 
8075,  third  column,  Program  Objectives 
and  Requirement.  Section  "A.  Eligible 
Applicants",  after  the  end  of  the  first 
paragraph,"*  *   *  of  such  Code.",  add 
the  following: 

Faith-Based  organizations  that  are 
exempt  from  taxation  under  501(1)  of 
the  Internal  Revenue  Code  of  1986  by 
reason  of  paragraph  (3)  or  (4)  of  section 
501(c)  of  such  Code  are  also  eligible  to 
apply  for  funds  under  this  program 
announcement. 

Correction 

In  the  Federal  Register  issue  of 
February  21.  2002  (67  FR  8074).  on  page 
8074.  first  column,  under  "Dates."  end 
of  first  sentence  that  reads,  "before 
April  22,  2002.",  please  correct  to  read: 
"before  May  22,  2002.  In  view  of  the 
above  clarification  of  Faith-Based 
organizations,  the  deadline  is  being 
extended  an  additional  thirty  (30)  days 
through  May  22,  2002." 

Dated:  April  1.  2002. 
Clarence  Carter. 

Director.  Office  of  Community  Services. 
IFR  Doc.  02-8541  Filed  4-8-02;  8:45  am] 
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;  .2  If  yes,  is  the  abuse  increasing?  (Yes/No/ 
No  information) 
2.3  Any  information  on  the  extent  of  public 


substance  (clandestine  manufacture, 
smuggling,  diversion,  seizure,  etc.)? 
4.  IMPACT  OF  SCHEDULING 


£)e7ta-9-tetrahydrocaJMif^ol  [delta- 
9-THC),  the  active  component  of 
mariiuana,  is  ciurentlv  controlled  in 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministraUon 

[Dodwt  No.  02rM)101] 

International  Drug  Schaduling; 
Convention  on  Psychotropic 
SutMtances;  Single  Convention  on 
Narcotic  Drugs;  Amfapramone 
(diethylproplon);  Amineptine; 
Bupreinorphlne;  Oe/fa-9- 
tetrahydrocannabinol  (dronablnoO; 
Tramadol 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 

Administration  (FDA)  is  requesting 
interested  persons  to  submit  comments 
concerning  abuse  potential,  actual 
abuse,  medical  usefulness,  trafficking, 
and  impact  of  scheduling  changes  on 
availability  for  medical  use  of  five  drug 
substances.  These  comments  will  be 
considered  in  preparing  a  response  from 
the  United  States  to  the  World  Health 
Organization  (WHO)  regarding  the  abuse 
liability  and  diversion  of  these  drugs. 
WHO  will  use  this  information  to 
consider  whether  to  recommend  that 
certain  international  restrictions  be 
placed  on  these  drugs.  This  notice 
requesting  conmients  is  required  by  the 
Controlled  Substances  Act  (CSA). 
DATES:  Submit  written  or  electronic 
comments  by  May  9.  2002. 
AOOflESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-09305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www .  fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Hunter,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-827- 
1999,  e-mail:  himter)@cder.FDA.gov. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  is  a  party  to  the  1971 
Convention  on  Psychotropic 
Substances.  Article  2  of  the  Convention 
on  Psychotropic  Substances  provides 
that  if  a  party  to  the  convention  or  WHO 
has  information  about  a  substance, 
which  in  its  opinion  may  require 
international  control  or  change  in  such 
control,  it  shall  so  notify  the  Secretary 
General  of  the  United  Nations  and 
provide  the  Secretary  General  of  the 
United  Nations  with  information  in 
support  of  its  opinion. 

The  CSA  (21  U.S.C.  811  et  seq.)  (Title 
II  of  the  Comprehensive  Drug  Abuse 


Prevention  and  Control  Act  of  1970) 
provides  that  when  WHO  notifies  the 
United  States  under  Article  2  of  the 
Convention  on  Psychotropic  Substances 
that  it  has  information  that  may  justify 
adding  a  drug  or  other  substances  to  one 
of  the  schedules  of  the  convention, 
transferring  a  drug  or  substance  from 
one  schedule  to  another,  or  deleting  it 
frt>m  the  schedules,  the  Secretary  of 
State  must  transmit  the  notice  to  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary  of  HHS).  The  Secretary  of 
HHS  must  then  publish  the  notice  in  the 
Federal  Register  and  provide 
opportunity  for  interested  persons  to 
submit  comments  that  will  be 
considered  by  HHS  in  its  preparation  of 
the  scientific  and  medical  evaluations  of 
the  drug  or  substance. 

I.  WHO  Notification 

The  Secretary  of  HHS  received  the 
following  notices  from  WHO: 

Ref:  C.L.4.2002 

WHO  QUESTIONNAIRE  FOR 
COLLECTION  OF  INFORMATION  FOR 
REVIEW  OF  DEPENDENCE-PRODUCING 
PSYCHOACTIVE  SUBSTANCES 

The  Director-General  of  the  World  Health 
Organization  presents  her  compliments  and 
has  the  pleasure  of  informing  Member  States 
that  the  Thirty-third  Expert  Committee  on 
Drug  Dependence  (ECDD)  will  meet  from  17 
to  20  September  2002  to  review  the  following 
substances: 

1.  Amfepramone  (International 
Nonproprietary  Name  (INN))' 

2.  Amineptine  (INN) 

3.  Buprenorphine  (INN) 

4.  Deyfo-9-tetrahydrocannabinol^ 

5.  Tramadol  (INN) 

One  of  the  essential  elements  of  the 
established  review  procedure  is  for  the 
Secretariat  to  collect  relevant  information 
from  Member  States  to  prepare  a  Critical 
Review  document  for  submission  to  the 
Expert  Committee  on  Drug  Dependence.  The 
World  Health  Organization  invites  Member 
States  to  collaborate,  as  in  the  past,  in  this 
process  by  providing  pertinent  information 
mentioned  in  the  attached  questionnaire 
concerning  the  substances  listed  above. 

Further  clarification  on  any  of  the  above 
items  can  be  obtained  from  Quality 
Assurance  and  Safety:  Medicines  (QSM), 
Essential  Drugs  and  Medicines  Policy  (EDM). 
WHO,  Geneva,  to  which  replies  should  be 
sent  not  later  than  17  May  2002. 

GENEVA.  7  February  2002 

1.  AMFEPRAMONE  (INN) 

1.  LEGITIMATE  USE  OF  THE  SUBSTANCE 

1.1  Is  the  substance  currently  registered  as 
a  medical  product?  (Yes/No) 

Please  indicate  trade  name(s).  dosage 
form(s)  with  strength(s)  and  indication(s): 

1.2  Is  there  other  legitimate  use  of  the 
substance?  (No/Yes,  it  is  used  for .) 


>  If  the  reply  to  the  questionnaire  provides 
sufficient  information  for  a  critical  review. 
'  Including  dronabinol  (INN). 


1.3  How  is  the  substance  supplied? 
(Imported/Manufactured  in  the  country) 

2.  ABUSE  OF  THE  SUBSTANCE 

2.1  Is  the  substance  abused  or  misused  in 
your  country?  (Yes/No/No  information) 

2.2  If  yes,  is  the  abuse  increasing?  (Yes/No/ 
No  information) 

2.3  Any  information  on  the  extent  of  public 
health  or  social  problems  associated  with  the 
abuse  of  the  substance  (statistics  on  cases  of 
overdose  deaths,  dependence,  etc.)? 

3.  ILUCrr  ACTIVITIES  INVOLVING  THE 
SUBSTANCE 

3.1  Any  information  on  the  nature  and 
extent  of  illicit  activities  involving  the 
substance  (clandestine  manufacture, 
smuggling,  diversion,  seizure,  etc.)? 

4.  IMPACT  OF  TRANSFER  TO  A  HIGHER 
SCHEDULE 

4.1  If  amfepramone  is  transferred  to 
Schedule  III  of  the  Convention  on 
Psychotropic  Substances,  do  you  think  that 
its  availability  for  medical  use  will  be 
reduced?  (Yes/No/No  opinion) 

4.2  If  yes,  would  the  reduction  adversely 
affect  the  provision  of  medical  care?  (Yes/No/ 
No  opinion) 

Please  elaborate: 

2.  AMINEPTINE  (INN) 

1.  LEGITIMATE  USE  OF  THE  SUBSTANCE 

1.1  Is  the  substance  currently  registered  as 
a  medical  product?  (Yes/No) 

Please  indicate  trade  name(s),  dosage 
form(s)  with  strength(s)  and  indication(s): 

1.2  Is  there  other  legitimate  use  of  the 
substance?  (No/Yes,  it  is  used  for .) 

1.3  How  is  the  substance  supplied? 
(Imported/Manufactured  in  the  country) 

2.  ABUSE  OF  THE  SUBSTANCE 

2.1  Is  the  substance  abused  or  misused  in 
your  country?  (Yes/No/No  information) 

2.2  If  yes,  any  information  on  the  extent  of 
abuse? 

2.3  Any  information  on  the  extent  of  public 
health  or  social  problems  associated  with  the 
abuse  of  the  substance  (statistics  on  cases  of 
overdose  deaths,  dependence,  etc.)? 

3.  ILUCIT  ACnvmES  INVOLVING  THE 
SUBSTANCE 

3.1  Any  information  on  the  nature  and 
extent  of  illicit  activities  involving  the 
substance  (clandestine  manufacture, 
smuggling,  diversion,  seizure,  etc.)? 

4.  IMPACT  OF  SCHEDUUNG  ; 

4.1  If  amineptine  is  placed  under 
international  control,  do  you  think  that  its 
availability  for  medical  use  will  be  reduced? 
(Yes/No/No  opinion) 

4.2  If  yes,  would  the  reduction  adversely 
affect  the  provision  of  medical  care?  (Yes/No/ 
No  opinion) 

Please  elaborate: 

3.  BUPRENORPHINE  (INN)     '' 

1.  LEGITIMATE  USE  OF  THE  SUBSTANCE 

1.1  Is  the  substance  currently  registered  as 
a  medical  product?  (Yes/No) 

Please'indicate  trade  name(s),  dosage 
fQrm(s)  with  strength(s)  and  indication(8): 

1.2  Is  there  other  legitimate  use  of  the 
substance?  (No/Yes,  it  is  used  for .) 

1.3  How  is  the  substance  supplied? 
(Imported/Manufactured  in  the  country) 

2.  ABUSE  OF  THE  SUBSTANCE 

2.1  Is  the  substance  abused  or  misused  in 
your  country?  (Yes/No/No  information) 
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2.2  If  yes,  is  the  abuse  increasing?  (Yes/No/ 
No  information) 

2.3  Any  information  on  the  extent  of  public 
health  or  social  problems  associated  with  the 
abuse  of  the  substance  (statistics  on  cases  of 
overdose  deaths,  dependence,  etc.)? 

3.  ILUCIT  ACTIVITIES  INVOLVING  THE 
SUBSTANCE 

3.1  Any  information  on  the  nature  and 
extent  of  illicit  activities  involving  the 
substance  (clandestine  manufacture, 
smuggling,  diversion,  seizure,  etq,)? 

4.  IMPACT  OF  TRANSFER  TO  SCHEDULE  1/ 
II  OF  THE  SINGLE  CONVENTION  ON 
NARCOTIC  DRUGS,  1961,  ON  MEDICAL 
AVAILABILITY 

4.1  If  buprenorphine  is  transferred  from 
Schedule  III  of  the  Convention  on 
Psychotropic  Substances  to  either  Schedule  I 
or  II  of  the  Single  Convention  on  Narcotic 
Drugs,  do  you  think  that  its  availability  for 
medical  use  will  be  reduced?  (Yes/No/No 
opinion) 

4.2  If  yes.  would  the  reduction  adversely 
affect  the  provision  of  medical  care?  (Yes/No/ 
No  opinion) 

Please  elaborate: 

4.  £>£LrA-9-TETRAHYDROCANNABINOL3 

1.  LEGITIMATE  USE  OF  THE  SUBSTANCE 

1.1  Is  the  substance  currently  registered  as 
a  medical  product?  (Yes/No) 

Please  indicate  trade  name(s),  dosage 
form(s)  with  strength(s)  and  indication(s): 

1.2  If  the  answer  to  1.1  is  no,  is  there  other 
legitimate  use  of  the  substance?  (Yes/No) 

If  yes,  please  describe  the  purpose  of  use. 

1.3  If  there  is  legitimate  use  of  the 
substance,  how  is  the  substance  supplied? 
(Imported/Manufactured  in  the  country) 

2.  ABUSE  OF  THE  SUBSTANCE 

2.1  Is  the  substance  abused  or  misused  in 
your  country?  (Yes/No) 

2.2  If  yes,  any  information  on  the  extent  of 
abuse? 

2.3  Any  information  on  the  extent  of  public 
health  or  social  problems  associated  with  the 
abuse  of  the  substance  (statistics  on  cases  of 
overdose  deaths,  dependence,  etc.)? 

3.  ILLICIT  ACnvrriES  INVOLVING  THE 
SUBSTANCE 

3.1  Any  information  on  the  nature  and 
extent  of  illicit  activities  involving  the 
substance  (clandestine  manufacture, 
smuggling,  diversion,  seizure,  etc.)? 

5.  TRAMADOL  (INN) 

1.  LEGITIMATE  USE  OF  THE  SUBSTANCE 
1.1  Is  the  substance  currently  registered  as 

a  medical  product?  (Yes/No) 

Please  indicate  trade  name(s),  dosage 
form{s)  with  strength(s)  and  indication(s): 

2.  ABUSE  OF  THE  SUBSTANCE 

2.1  Is  the  substance  abused  or  misused  in 
your  country?  (Yes/No/No  information) 

2.2  If  yes,  any  information  on  the  extent  of 
abuse? 

2.3  Any  information  on  the  extent  of  public 
health  or  social  problems  associated  with  the 
abuse  of  the  substance  (statistics  on  cases  of 
overdose  deaths,  dependence,  etc.)? 

3.  TLUCIT  ACTIVITIES  INVOLVING  THE 
SUBSTANCE 

3.1  Any  information  on  the  nature  and 
extent  of  illicit  activities  invohdng  the 


^  Including  dronabinol  (INN) 


substance  (clandestine  manufacture, 
smuggling,  diversion,  seizure,  etc.)? 
4.  IMPACT  OF  SCHEDULING 

4.1  If  tramadol  is  placed  under 
international  control,  do  you  think  that  its 
availability  for  medical  use  will  be  reduced? 
(Yes/No/No  opinion) 

4.2  If  yes,  would  the  reduction  adversely 
affect  the  provision  of  medical  care?  (Yes/No/ 
No  opinion) 

Please  elaborate: 

n.  Background 

Amfepramone,  also  known  in  the 
United  States  as  diethylproplon.  is^ 
classified  as  an  anorexiant  with 
pharmacological  effects  similar  to  the 
amphetamines.  It  is  marketed  in  the 
United  States  for  short  term  (8  to  12 
weelcs)  use,  in  conjimction  with  a 
regimen  of  weight  reduction  based  on 
caloric  restriction,  in  patients  with 
obesity  and  who  have  not  responded  to 
an  appropriate  weight  reducing  regimen 
(diet  or  exercise)  alone.  It  is  controlled 
domestically  in  Schedule  IV  of  the  CSA 
and  internationally  in  Schedule  IV  of 
the  Psychotropic  Convention. 

Amineptine  is  classified  as  a  tricyclic 
antidepressant.  It  is  not  marketed  in  the 
United  States.  It  has  been  marketed  in 
other  countries  for  the  treatment  of 
major  depressive  disorders  and  has  also 
been  studied  for  its  potential  use  in  the 
treatment  of  amphetamine  withdrawal. 
In  1999,  amineptine  products  were 
volvintarily  removed  from  the  market  in 
France  and  Portugal  due  to  risks  of 
misuse  and  addiction.  It  is  not 
controlled  in  the  United  States  under 
the  CSA  or  internationally  imder  the 
Psychotropic  Convention  or  the  Single 
Convention  on  Narcotic  Drugs. 

Buprenorphine  is  a  semisynthetic 
opivun  derivative  with  partial  mu-opioid 
receptor  agonist  activity.  In  the  United 
States  buprenorphine  is  currently  only 
available  as  a  parenteral  product  and  is 
marketed  for  the  relief  of  moderate  to 
severe  pain.  Buprenorphine  is  also 
marketed  for  the  treatment  of  pain  in 
several  other  coimtries  in  both 
sublingual  and  parenteral  dosage  forms. 
A  high-dose  formulation  of 
buprenorphine  is  also  marketed  in  other 
countries  for  use  in  the  treatment  of 
opiate  dependence.  It  is  currently 
controlled  domestically  in  Schedule  V 
of  the  CSA  as  a  narcotic  and  is 
controlled  internationally  in  Schedule 
in  of  the  Psychotropic  Convention.  In 
the  Federal  Register  of  March  21,  2002 
(67  FR  13114),  the  Drug  Enforcement 
Administration  published  a  proposed 
rule  to  increase  the  regulatory  controls 
placed  on  buprenorphine  by 
rescheduling  buprenorphine  from  a 
Schedule  V  narcotic  to  a  Schedule  III 
narcotic. 


£)e7ta-9-tetrahydrocaJMif^ol  {delta- 
9-THC),  the  active  component  of 
marijuana,  is  currently  controlled  in 
Schedule  I  of  the  CSA.  Synthetic  delta- 
9-THC,  or  dronabinol,  is  the  active 
component  of  the  drug  product  Marinol, 
which  is  marketed  in  the  United  States 
as  an  antiemetic  in  the  setting  of  cancer 
chemotherapy  and  for  treatment  of  AIDS 
wasting  syndrome.  Dronabinol  in 
sesame  oil  and  encapsulated  in  an  FDA- 
approved  product  is  controlled  in 
Schedule  III  of  the  CSA.  Marinol  is  the 
only  product  that  meets  this  definition. 
Dronabinol  (which  is  the  synthetic 
equivalent  of  the  natural  active 
component  of  marijuana,  de7ta-9-THC) 
in  any  other  form  is  controlled  in 
Schedule  I  of  the  CSA.  The  drug 
substance  dronabinol  is  controlled 
internationally  in  Schedule  II  of  the 
Psychotropic  Convention. 

Tramadol  is  a  centrally  acting 
synthetic  analgesic.  At  least  two 
complementary  mechanisms  of  action 
appear  applicable:  binding  of  parent  and 
metabolite  to  mu-opioid  receptors  and 
weak  inhibition  of  the  reuptake  of 
norepinephrine  and  serotonin.  It  is 
marketed  in  the  United  States  for  the 
treatment  of  moderate  to  moderately 
severe  pain.  Cases  of  abuse  and 
dependence  of  tramadol  have  been 
reported.  It  is  not  controlled  in  the 
United  States  imder  the  CSA  or 
controlled  internationally  imder  the 
Psychotropic  Convention  or  the  Single 
Convention  on  Narcotic  Drugs. 

m.  Opportunity  to  Submit  Domestic 
Information 

As  required  by  section  201(d)(2)(A)  of 
the  CSA  (21  U.S.C.  811(d)(2)(A)),  FDA, 
on  behalf  of  the  Department  of  Health 
and  Human  Services  (DHHS).  invites 
interested  persons  to  submit  comments 
regarding  the  five  named  drugs.  Any 
comments  received  will  be  considered 
by  DHHS  when  it  prepares  a  scientific 
and  medical  evaluation  of  these  drugs. 
DHHS  will  forward  a  scientific  and 
medical  evaluation  of  these  drugs  to 
WHO,  through  the  Secretary  of  State,  for 
WHO'S  consideration  in  deciding 
whether  to  recommend  international 
control/decontrol  of  any  of  these  drugs. 
Such  control  coidd  limit,  among  other 
things,  the  manufacture  and  distribution 
(import/export)  of  these  drugs  and  could 
impose  certain  recordkeeping 
requirements  on  them. 

DHHS  will  not  now  make  any 
recommendations  to  WHO  regarding 
whether  any  of  these  drugs  should  be 
subjected  to  international  controls. 
Instead.  DHHS  will  defer  such 
consideration  until  WHO  has  made 
official  recommendations  to  the 
Conmiission  on  Narcotic  Drugs,  which 
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are  expected  to  be  made  in  late  2002. 
Any  DHHS  position  regarding 
international  control  of  these  drugs  will 
be  preceded  by  another  Federal  Register 
notice  soliciting  public  comments  as 
required  by  section  201(d)(2)(B)  of  the 
CSA. 

rV.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
regarding  the  drugs  by  May  9,  2002. 
This  abbreviated  comment  period  is 
necessary  to  allow  sufficient  time  to 
prepare  and  submit  the  domestic 
information  package  by  the  deadline 
imposed  by  WHO.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  docimient.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  March  29.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-8493  Filed  4-8-02;  8:45  am] 

MLUNO  CODE  41«Mt1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlatration 

Anthrax  Vaccinas:  Efficacy  Tasting 
and  Surrogats  Martcers  of  Immunity; 
Pulillc  Worfcattop 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice  of  public  workshop. 

The  Food  and  Drug  Administration 
(FDA).  Center  for  Biologies  Evaluation 
and  Research  (CBER),  in  cooperation 
with  the  Department  of  Defense  (DoD), 
is  announcing  the  following  public 
workshop:  "Anthrax  Vaccines:  Efficacy 
Testing  and  Sxurogate  Markers  of 
Immunity."  The  workshop  will  discuss 
possible  strategies  for  the  efficacy 
testing  of  investigational  anthrax 
vaccines. 

Date  and  Time:  The  public  workshop 
will  be  held  on  April  23,  2002,  from  8 
a.m.  to  5  p.m. 

Location:  The  public  workshop  will 
be  held  at  the  Jay  P.  Sanford  Auditorium 
on  the  campus  of  the  Uniformed 
Services  University  of  Health  Sciences 
(USUHS),  4301  Jones  Bridge  Rd., 
Bethesda,  MD  20814. 

Contact:  Kerry  Davis,  Science 
Applications  International  Corp.  (SAIC), 
5340  Spectrum  Dr.,  suite  N,  Frederick. 


MD  21703,  301-619-7078.  FAX  301- 
698-6188,  e-mail: 
kerry.davis@det.amedd.army.mil. 

Registration:  Preregistration  is 
required  and  must  be  completed  by 
April  12,  2002.  Contact  Kerry  Davis  (see 
" Contact'  for  address)  for  iiionnation 
about  registration,  including  registration 
fees.  Seating  is  limited. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Kerry 
Davis  at  least  7  days  in  advance  of  the 
meeting. 

Transcripts:  You  may  request  public 
workshop  transcripts  in  writing  from 
the  Freedom  of  Information  Office  (HFI- 
35),  Food  and  Drug  Administration, 
5600  Fishers  Lane.  rm.  12A-16, 
Rockville,  MD  20857.  The  transcripts 
will  be  available  approximately  15 
working  days  after  the  meeting  at  the 
cost  of  10  cents  per  page.  The  public 
workshop  transcript  will  also  be 
available  on  the  Internet  at  http:// 
www.fda.gov/cber/minutes/workshop- 
min.htm 

SUPPLEMENTARY  INFORMATION:  CBER,  in 
cooperation  with  DoD,  is  holding  a 
public  workshop  entitled  "Anthrax 
Vaccines:  Efficacy  Testing  and  Surrogate 
Markers  of  Immunity."  The  workshop 
will  discuss:  (1)  Pathogenesis  oi  Bacillus 
anthmcis,  (2)  animal  models  of  anthrax, 
(3)  immimogenicity  data  available  from 
human  clinical  trials  of  anthrax 
vaccines,  and  (4)  identification  of 
surrogate  markers  and  possible 
strategies.  The  workshop's  goal  is  to 
expedite  the  development  of  anthrax 
vaccines  by  providing  additional 
information  about  efficacy  testing  of 
these  vaccines. 

Dated:  March  29.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-8463  Filed  4-8-02;  8:45  am) 

BNJJNO  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dockat  Na  02N-0037] 

Public  Infonnatlonal  Masting  on 
Antimlcrot>lal  Reslstancs 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  meeting;  request  for 

conunents. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  meeting:  "Public 
Informational  Meeting  on  Antimicrobial 
Resistance."  The  purpose  of  this  public 


meeting  is  to  provide  the  general  public 
the  opportunity  to  hear  speakers  bom 
the  agency,  industry,  and  others  to 
provide  information  on  the  issue  of 
antimicrobial  resistance  so  the  public 
can  fully  participate  in  the  public 
dialogue  about  the  issue.  Attendees  will 
be  invited  to  ask  questions  diuing  the 
meeting. 

Date  and  Time:  The  meeting  will  be 
held  on  April  26,  2002,  from  9:30  a.m. 
to  4:30  p.m.  Walk-in  registration  will 
begin  at  9  a.m.  You  may  submit  written 
or  electronic  comments  at  any  time,  but 
in  order  for  your  comments  to  be 
included  with  others  in  conjunction 
with  this  meeting,  please  submit 
conunents  no  later  than  180  days  after 
the  meeting.  Please  include  the  Docket 
No.  02N-0037  on  your  comments. 

Addresses:  The  meeting  will  be  held 
at  the  Capital  Hilton  Hotel, 
Congressional  Room.  1001  16th  St.  (16th 
and  K  Sts.).  Washington,  DC,  202-393- 
1000.  Subinit  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
5630  Fishers  Lane.  rm.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://wv4rw.fda.gov/dockets/ 
ecomments.  Comments  should  be 
identified  with  the  full  t^tle  and  the 
Docket  No.  02N-OO37  on  your 
comments. 

For  General  Information  Contact 
Vash  Klein,  Center  for  Veterinary 
Medicine  (CVM)  (HFV-12).  Food  and 
Drug  Administration,  7519  Standish  PL. 
Rockville,  MD  20855,  e-mail: 
cvmmeet@cvm.fda.gov. 

For  Information  About  Registration 
Contact  Ben  Horsley.  The  Shipley 
Group,  at  888-270-2157.  FAX  888-270- 
2158., 

Registration:  Registration  is  required. 
There  is  no  registration  fee  for  the 
meeting.  Limited  space  is  available,  and 
early  registration  is  encouraged. 
Information  about  the  meeting  and  the 
registration  form  are  available  on  the 
Internet  at  v»rww.fda.gov/cvm,  click  on 
Antimicrobial  Resistance,  then  scroll 
down  to  PUBUC  MEETINGS,  April  26. 
2002  -:-  Consumer  Meeting  on 
Antimicrobial  Resistance.  Please  mail  or 
fax  the  registration  form  to:  FDA/CVM 
Enrollments  — ^The  Shipley  Group,  Inc.. 
1584  South  500  West,  suite  201,  Woods 
Cross,  UT  84087;  Ben  Horsley  at  888- 
270-2157  or  801-  298-7800,  FAX  888- 
270-2158  or  801-296-7820.  Additional 
information  about  the  meeting  and  the 
agenda  will  be  available  on  the  Internet 
(v»rww. fda.gov/cvm)  before  the  meeting. 

Oral  Presentations:  Please  submit 
requests  for  oral  presentations  by  April 
22.  2002.  to  FDA/CVM,  Attn:  Consumer 
Meeting,  Docket  No.  02N-0037.  7500 
Standish  PL.  (HFV-12).  rm.  3503. 


Federal  Register /Vol.  67,  No.  68 /Tuesday,  April  9.  2002 /Notices 


17077 


Rockville,  MD  20855.  All  presentations 
may  be  provided  on  Powerpoint  (disk  or 
CD.  or  e-mailed  in  advance  to 
cvnuneet@cvm.fda.gov).  No  zip  disks, 
slide  presentations,  or  overheads  can  be 
accommodated . 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  Vash 
Klein  at  least  7  days  in  advance. 

loated:  April  4,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

IFR  Doc.  02-8567  Filed  4-5-02;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0096] 

Draft  "Guidance  for  Industry:  Use  of 
Nucleic  Acid  Tests  on  Pooled  and 
Individual  Samples  From  Donors  of 
Whole  Blood  and  Blood  Components 
for  Transfusion  to  Adequately  and 
Appropriately  Reduce  the  Risk  of 
Transmission  of  HIV-1  and  HCV;" 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  dociunent  entitled 
"Guidance  for  Industry:  Use  of  Nucleic 
Acid  Tests  on  Pooled  and  Individual 
Samples  From  Donors  of  Whole  Blood 
and  Blood  Components  for  Transfusion 
to  Adequately  and  Appropriately 
Reduce  the  Risk  of  Transmission  of 
HIV-1  and  HCV"  dated  March  2002. 
The  draft  guidance  dociunent  would 
inform  all  establishments  that 
manufacture  Whole  Blood  that  FDA  has 
licensed  a  nucleic  acid  test  (NAT)  to 
identify  human  immunodeficiency  virus 
type  1  (HIV-1)  and  hepatitis  C  virus 
(HCV)  in  Whole  Blood  donations.  The 
draft  document  recommends  that 
manufactiuers  implement  licensed  HIV- 
1  and  HCV  NAT  within  6  months  of 
issuance  of  a  final  guidance  and  notify 
FDA  of  such  implementation  by 
specified  procedures. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  gwdance  to 
ensure  their  adequate  consideration  in 
preparation  of  the  final  dociunent  by 
July  8,  2002.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidaince  to  the 
I  )ffice  of  Communication,  Training,  and 


Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/econunents. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nathaniel  L.  Geary,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  document  entitled  "Guidance  for 
Industry:  Use  of  Nucleic  Acid  Tests  on 
Pooled  and  Individual  Samples  From 
Donors  of  Whole  Blood  and  Blood 
Components  for  Transfusion  to 
Adequately  and  Appropriately  Reduce 
the  Risk  of  Transmission  of  HIV-1  and 
HCV,"  dated  March  2002.  FDA's  final 
rule  (66  FR  31146,  June  11.  2001) 
entitled  "Requirements  for  Testing 
Human  Blood  Donors  for  Evidence  of 
Infection  Due  to  Communicable  Disease 
Agents"  became  effective  on  December 
10.  2001.  Under  21  CFR  610.40(b). 
manufacturers  "must  perform  one  or 
more  such  (screening]  tests  as  necessary 
to  reduce  adequately  and  appropriately 
the  risk  of  transmission  of 
communicable  disease"  (66  FR  31146  at 
31162).  In  the  preamble  to  the  final  rule, 
we  said  that  the  standard  for  adequate 
emd  appropriate  testing  will  change  as 
FDA  approves  new  testing  technology. 
We  explained  that,  "*  *  *  we  intend  to 
regularly  issue  guidance  describing 
those  tests  that  we  believe  would 
adequately  and  appropriately  reduce  the 
risk  of  transmission  of  conununicable 
disease  agents"  (66  FR  31146  at  31149). 

The  availability  of  NAT  to  identify 
HIV-1  and  HCV  will  change  the  testing 
protocol  for  adequately  and 
appropriately  reducing  the  risk  of 
transmission  of  those  diseases.  The  draft 
document  recommends  that 
manufacturers  implement  HIV-1  and 


HCV  nucleic  acid  testing  within  6 
months  of  issuance  of  a  final  guidance. 
The  draft  guidance  specifies  how  you 
should  notify  FDA  of  such 
implementation  as  required  under  21 
CFR  601.12. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  this  topic.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statutes  and 
regulations.  As  with  other  guidance 
documents,  FDA  does  not  intend  this 
document  to  be  all-inclusive  and 
cautions  that  not  all  information  may  be 
applicable  to  all  situations.  The 
document  is  intended  to  provide 
information  and  does  not  set  forth 
requirements. 

n.  Comments 

This  draft  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written  or 
electronic  comments  regarding  this  draft 
guidance  document.  Submit  written  or 
electronic  comments  to  ensure  adequate 
consideration  in  preparation  of  the  final 
document  by  July  8,  2002.  Two  copies 
of  any  written  comments  are  to  be 
submitted,  except  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  A  copy  of  the  document 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday.       ^ 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/cber/guidelines.htm  or 
http  ://www/fda.gov/ohrms/dockets/ 
defeult.htm: 

Dated:  March  29.  2002. 
Margaret  M.  Dotzel. 
Associate  Commissioner  for  Policy. 
(FR  Doc.  02-8464  Filed  4-8-02;  8:45  am) 
aaiMQ  COOE  4160-01-8 
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DEPARTIi»NT  Qi  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  020-0094] 

Draft  Guidance  for  Industry  on  IND 
Exemptions  for  Studies  of  Lawfully 
Marketed  Cancer  Drug  or  Biological 
Products;  Availability 

agency:  Food  and  Drug  Administtation, 

HHS. 

ACTION:  Notice 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  entitled  "IND  Exemptions  for 
Studies  of  Lawfully  Marketed  Cancer 
Drug  or  Biological  Products."  This 
guidance  clarifies  FDA's  policy  on 
exemption  from  investigational  new 
drug  (IND)  application  requirements  for 
studies  of  marketed  cancer  drug  or 
biological  products.  This  guidance  is 
intended  to  decrease  the  burden  to 
investigators  and  regulators  of 
submitting  unnecessary  IND 
applications. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by  June 
10,  2002.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Drug  hiformation  Branch  (HFD-210). 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  http:// 
www.fda.gov/cder/guidance/index.htm, 
or  the  Office  of  Communication, 
Training,  and  Manufacturers  Assistance 
(HFM-40),  Center  for  Biologies 
Evaluation  and  Research,  Food  and 
Drug  Administration.  1401  Rockville 
Pike,  Rockville,  MD  20852-1448,  http:/ 
/www.fda.gov/cber/ guidelines.htm. 
Send  one  self-addressed  adhesive  label 
to  assist  the  office  in  processing  your 
requests.  The  document  may  also  be 
obtained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835-4709  or  301-827-1800.  or  by 
calling  the  Fax  Information  System  at  1- 
888-CBER-FAX  or  301-827-3844. 
Submit  written  or  electronic  conunents 
on  the  draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061.  Rockville.  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  MFORMATKM  section 
for  electronic  access  to  the  draft 
guidance  docimient. 


FOR  FURTHER  INFORMATION  CONTACT: 

Grant  A.  Williams,  Center  for  Drug 
Evaluation  and  Research  (HFD-150). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5740,  or  Patricia  Keegan, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-573),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852.  301-827-5093. 
SUPPLEMENTARY  INFORMATKM: 

L  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  entitled 
"IND  Exemptions  for  Studies  of 
Lawfully  Marketed  Cancer  Drug  or 
Biological  Drug  Products."  Exemption 
of  certain  studies  of  marketed  drugs 
ft'om  IND  regulation  is  allowed  under  21 
CFR  312.2(b)(1).  Investigations  that 
involve  a  route  of  administration  or 
dosage  level  or  use  in  a  patient 
population  or  other  factor  that 
significantly  increases  the  risks  (or 
decreases  the  acceptability  of  the  risks) 
associated  with  the  use  of  the  drug 
product  are  not  exempt.  This  guidance 
discusses  the  risk/benefit  determination 
in  the  practice  of  oncology,  the 
pertinent  regulations  relating  to 
exemption  of  INDs,  FDA's  policy  for 
determining  exemption  status,  and 
specific  examples  of  studies  generally 
considered  exempt. 

This  level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  "The  draft  guidance,  when 
finalized,  will  represent  the  agency's 
current  thinking  on  IND  exemptions  for 
studies  of  lawfully  marketed  cancer 
drug  or  biological  products.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statutes  and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  the  draft  guidance.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 


/wMrw.fda.gov/cder/guidance/indexihtm 
or  http://www.fda.gov/cber/ 
guidelines.htm  or  http://www.fda.gov/ 
ohrms/dockets/default.htm. 

Dated:  March  29,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-8462  Filed  4-8-02;  8:45  am] 

BILLING  CODE  4160-01-S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Flacai  Year  2002  Competittve 
Application  Cycle  for  ttte  Nursing 
Education  Loan  Repayment  Program 
93.908 

AGENCY:  Health  Resources  and  Services 

Administration. 

action:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  applications  will  be 
accepted  for  the  Nursing  Education 
Loan  Repayment  Program  (NELRP)  for   . 
Fiscal  Year  2002. 

Aut/iorizi'/ig  Legis/ation:  These 
applications  are  solicited  under  section 
846  of  the  Public  Health  Service  (PHS) 
Act,  as  amended,  which  authorizes  loan 
repayment,  in  the  amount  of  30  percent 
of  the  outstanding  principal  and  interest 
on  nursing  education  loans  for  each  of 
the  first  two  years  of  full-time  nursing 
service  completed  in  an  eligible  health 
facility,  and  25  percent  for  a  third  year 
of  service  completed. 

Eligible  Applicants:  An  individual  is 
eligible  to  apply  for  NELRP  if  the 
individual:  (1)  Has  received  a 
baccalaureate  or  associate  degree  in 
nursing,  a  diploma  in  nursing,  or  a 
graduate  degree  in  nursing;  (2)  has 
obtained  one  or  more  nursing  student 
loans  authorized  under  section  835(a)  of 
the  PHS  Act.  as  amended,  or  any  other 
educational  loan  for  nurse  training 
costs;  (3)  enters  into  an  agreement  to 
serve  as  a  full-time  registered  or 
advanced  practice  nurse  for  a  period  of 
not  less  than  two  years  in  an  eligible 
health  facility;  and  (4)  is  a  U.S.  citizen, 
U.S.  national,  or  a  permanent  legal 
resident  of  the  United  States. 

An  "eligible  health  facility"  is  defined 
as:  (1)  An  Indian  Health  Service  health 
center;  (2)  a  Native  Hawaiian  health 
center;  (3)  a  public  hospital  (operated  by 
a  State,  county,  or  local  government);  (4) 
a  health  center  funded  under  section 
330  of  the  PHS  Act  (including 
community,  migrant,  homeless,  and 
public  housing  centers);  (5)  a  rural 
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•  $14,000,000  will  be  awarded  to  address 
the  needs  of  refugees  and  communities 
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health  clinic  under  Section  1861(aa)(2) 
of  the  Social  Security  Act;  or  (6)  a 
public  or  nonprofit  private  health 
facility  determined  by  the  Secretary  to 
have  a  critical  shortage  of  nurses. 

For  Fiscal  Year  2002,  the  Secretary 
has  defined  health  facilities  with  a 
critical  shortage  of  nurses  as  any  public 
or  nonprofit  private  health  facility:  (1) 
On  the  NELRP's  Fiscal  Year  2002  list  of 
facilities  with  a  critical  shortage  of 
nurses;  (2)  located  in  a  county  on  the 
NELRP's  Fiscal  Year  2002  list  of 
counties  with  a  shortage  of  nurses;  (3) 
located  in  a  currently  designated  whole 
county  health  professional  shortage  area 
(HPSA)  or  (4)  classified  as  one  of  the 
following  regardless  of  its  location:  a 
public  health  department,  nursing  home 
or  rehabilitation  center. 

Funding  Preference:  A  funding 
preference  is  defined  as  the  funding  of 
a  specific  category  or  group  of  approved 
applicants  ahead  of  other  categories  or 
groups  of  applicants.  The  following 
preferences  apply  to  the  NELRP 
applicants: 

A.  As  provided  in  section  846(e)  of 
the  PHS  Act,  as  amended,  first 
preference  will  be  given  to  qualified 
applicants  with  the  greatest  financial 
need  who  agree  to  serve  in  eligible 
health  facilities  located  in  a  county  on 
the  NELRP's  Fiscal  Year  2002  list  of 
counties  with  a  shortage  of  nurses. 

Applicants  whose  total  qualifying 
loans  are  40%  or  greater  of  their 
annualized  salary  will  meet  the  greatest 
financial  need  requirement  of  the 
funding  preference. 

B.  Remaining  funds  will  be  awarded 
in  the  following  order:  (1)  To  qualified 
applicants  who  are  employed  at  an 
eligible  health  focility  located  in  a 
county  with  a  shortage  of  nurses 
regardless  of  the  applicant's  financial 
need;  (2)  to  qualified  applicants 
employed  at  an  eligible  health  facility 
not  located  in  a  county  with  a  shortage 
of  nurses  who  demonstrate  greatest 
financial  need;  and  (3)  other  qualified 
applicants  who  are  serving  in  States  that 
received  few  or  no  new  NELRP 
participants. 

Estimated  Amount  of  Available 
Funds:  Up  to  $8,000,000  will  be 
available  in  Fiscal  Year  2002  for  this 
program. 

Estimated  Number  of  Awards:  It  is 
estimated  that  445  Loan  Repayment 
Contracts  will  be  awarded  in  Fiscal  Year 
2002  for  this  program. 

Application  Requests,  Availability, 
Dates  and  Addresses:  Applicants  may 
register  online  at  http://bhpr.hrsa.gov/ 
nursing  for  application  guidance  and/or 
lists  of  eligible  health  facihties,  nurse 
shortage  counties,  and  HPSAs  by 
following  the  instructions  on  the  Web 


page.  Instructions  for  submitting 
applications  electronically  will  also  be 
available  on  the  Web.  Application 
guidance  will  be  available  for 
downloading  via  the  Web  on  April  9, 
2002.  Applicants  who  register  online 
will  automatically  be  sent  information 
regarding  the  application  guidance  and/ 
or  lists  of  eligible  health  facilities,  nurse 
shortage  counties,  and  HPSAs. 
Applicants  may  also  request  a  hard  copy 
of  Ae  application  materials  and/or  lists 
of  eligible  health  facilities,  nurse 
shortage  counties,  and  HPSAs  by  calling 
(866) 813-3753. 

In  order  to  be  considered, 
applications  for  loan  repa)rment  must  be 
submitted  to  the  Division  of  Niusing 
(NELRP),  Bureau  of  Health  Professions, 
HRSA,  Room  9-36,  Parklawn  Building, 
5600  Fishers  Lane.  Rockville,  MD 
20857.  Applications  must  be 
postmarked  by  June  14,  2002. 
Applications  postmarked  after  the 
deadline  date  or  sent  to  any  address 
other  than  the  Rockville,  Maryland 
address  may  be  returned  to  the 
applicant  and  not  processed. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Jacqueline  Brown,  e-mail  at 
jbrownl@hrsa.gov,  Ms.  Leola  Bennett,  e- 
mail  at  lbennett®hrsa.gov,  or  Ms.  Robin 
Ingram,  e-mail  at  ringmm@hrsa.gov. 
Division  of  Nursing,  Bureau  of  Health 
Professions,  HRSA,  Room  9-36, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville.  Maryland  20857.  Central 
telephone  is  (301)  443-3232.  Fax 
number  is  (301)443-0791. 

Paperwork  Reduction  Act:  The 
Application  for  Nursing  Education  Loan 
Repayment  Program  has  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-0140. 

The  program  is  not  subject  to  the 
provision  of  Executive  Order  12372, 
Litergovemmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  also  not 
subject  to  the  Public  Health  Systems 
Reporting  Requirements. 

Dated:  March  29,  2002. 
Elizabeth  M.  Duke, 
Administrator. 

[FR  Doc.  02-8496  Filed  4-8-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ctiildren  and 
Families 

Refugee  Resettlement  Program: 
Propoaed  Notice  of  Allocations  to 
States  of  FY  2002  Funds  for  Refugee 
Social  Services 

AGENCY:  Office  of  Refugee  Resettlement 
(ORR),  ACF.  HHS. 

ACTION:  Proposed  notice  of  allocations  to 
States  of  FY  2002  funds  for  refugee 
social  services. 

SUMMARY:  This  notice  establishes  the 
proposed  allocations  to  States  of  FY 
2002  funds  for  social  services  imder  the 
Refugee  Resettlement  Program  (RRP).  In 
the  final  notice,  amounts  could  be 
adjusted  slightly  based  on  final 
adjustments  in  FY  2001  arrivals  in  some 
States. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  9.  2002. 
ADDRESSES:  Address  written  comments, 
in  duplicate,  to:  Barbara  R.  Chesnik, 
Office  of  Refugee  Resettlement, 
Administration  for  Children  and 
Families,  370  L'Enfant  Promenade,  SW.. 
Washington,  DC  20447.  Due  to  delays  in 
mail  delivery  to  Federal  offices,  a  copy 
of  comments  should  also  be  faxed  to: 
(202)  401-5487. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  R.  Chesnik,  Division  of  Refugee 
Self-Sufficiency,  telephone:  (202)  401- 
4558,  e-mail:  bchesnik@acf.dhhs.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Amounts  For  Allocation 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $158,600,000  in  FY 
2002  refugee  social  service  funds  as  part 
of  the  FY  2002  appropriation  for  the 
Department  of  Health  and  Human 
Services  (Departments  of  Labor.  Health 
and  Himian  Services,  and  Education, 
and  Related  Agencies  Appropriations 
Act,  2002,  Pub.  L.  No.  107-116). 

The  FY  2002  House  Appropriations 
Committee  Report  (H.R.  Rept.  No.  107- 
229)  reads  as  follows  with  respect  to 
social  services  funds: 

The  bill  provides  $158,621,000  for  social 
services,  $15,000,000  more  than  the  fiscal 
year  2001  appropriation  and  the  budget 
request.  Funds  are  distributed  by  formula  as 
well  as  through  the  discretionary  grant 
making  process  for  special  projects.  The  bill 
includes  $15,000,000  to  increase  educational 
support  to  schools  with  a  significant 
proportion  of  refugee  children,  consistent 
with  previous  support  to  schools  heavily 
impacted  by  large  concentration  of  refugees. 

The  Committee  agrees  that  $19,000,000  is 
available  for  assistance  to  serve  communities 
affected  by  the  C.»ban  and  Haitian  entrants 
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address  the  broader  needs  that  refugees 
have  in  order  to  enhance  their  ability  to 
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and  refugees  whose  arrivals  in  recent  years 
have  increased.  The  Committee  has  set  aside 
$26,000,000  for  increased  support  to 
communities  with  large  concentrations  of 
refugees  whose  cultural  differences  make 
assimilation  especially  difficult  justifying  a 
more  intense  level  and  longer  duration  of 
Federal  assistance.  Finally,  the  Conunittee 
has  set  aside  $14,000,000  to  address  the 
needs  of  refugees  and  communities  impacted 
by  recent  changes  in  Federal  assistance 
programs  relating  to  welfare  reform.  The 
Committee  urges  ORR  to  assist  refugees  at 
risk  of  losing,  or  who  have  lost,  benefits 
including  SSI.  TANF  and  Medicaid,  in 
obtaining  citizenship. 

The  FY  2002  Conference  Report  on 
Appropriations  (H.R.  Conf.  107-342) 
reads  as  follows  concerning  social 
services: 

The  conference  agreement  appropriates 
$460,203,000,  instead  of  $460,224,000  as 
proposed  by  the  House  and  $445,224,000 
proposed  by  the  Senate.  Within  this  amount, 
for  Social  Services,  the  agreement  provides 
$158,600,000  instead  of  $156,621,000  as 
proposed  by  the  House  and  $143,621,000  as 
proposed  by  the  Senate. 

The  conferees  specify  that  funds  for  section 
414  of  the  Immigration  and  Nationality  Act 
shall  be  available  for  three  fiscal  years,  as 
proposed  by  the  House. 

The  conference  agreement  includes 
$15,000,000  that  is  to  be  used  under  social 
services  to  increase  educational  support  to 
schools  with  a  significant  proportion  of 
refugee  children,  consistent  with  language 
contained  in  the  House  report. 

The  agreement  also  includes  $19,000,000 
for  increased  support  to  communities  with 
large  concentrations  of  refugees  whose 
cultural  differences  make  assimilation 
especially  difficult  justifying  a  more  intense 
level  and  longer  duration  of  Federal 
assistance,  consistent  with  language 
contained  in  the  House  report. 

ORR  proposes  to  use  the  $158,600,000 
appropriated  for  FY  2002  social  services 
as  follows: 

•  $71,910,000  will  be  allocated  under  the 
3-year  population  formula,  as  set  forth  in  this 
notice  for  the  purpose  of  providing 
employment  services  and  other  needed 
services  to  refugees. 

•  $12,690,000  will  be  awarded  as  new  and 
continuation  social  service  discretionary, 
grants  under  new  and  prior  year  competitive 
grant  announcements  issued  separately  from 
this  notice. 

•  $19,000,000  will  be  awarded  to  serve 
communities  most  heavily  affected  by  recent 
Cuban  and  Haitian  entrant  and  refugee 
arrivals.  These  funds  will  be  awarded 
through  continuation  awards  under  a 
separate  prior  year  announcement. 

•  $26,000,000  will  be  awarded  through 
discretionary  grants  for  communities  with 
large  concentrations  of  refugees  whose 
cultural  differences  make  assimilation 
especially  difficult  justifying  a  more  intense 
level  and  longer  duration  of  Federal 
assistance.  A  combination  of  new  and 
continuation  awards  will  be  made  through 
new  and  prior  year  separate  announcements. 


•  $14,000,000  will  be  awarded  to  address 
the  needs  of  refugees  and  communities 
impacted  by  recent  changes  in  Federal 
assistance  programs  relating  to  welfare 
reform.  Awards  will  be  made  through  a 
separate  announcement. 

•  $15,000,000  will  be  awarded  to  increase 
educational  support  to  schools  with  a 
significant  proportion  of  refugee  children, 
consistent  with  previous  support  to  schools 
heavily  impacted  by  large  concentrations  of 
refugees.  New  awards  will  be  made  through 
a  separate  announcement. 

Refugee  Social  Service  Funds 

The  population  figures  for  the  formula 
social  services  allocation  include 
refugees.  Cuban/Haitian  entrants,  and 
Amerasians  from  Vietnam.  (A  State 
must,  however,  have  an  approved  State 
plan  for  the  Cuban/Haitian  Entrant 
Program  or  indicate  in  its  refugee 
program  State  plan  that  Cuban/Haitian 
entrants  will  be  served  in  order  to  use 
funds  on  behalf  of  entrants  as  well  as 
refugees.) 

The  Director  is  proposing  to  allocate 
$71,910,000  to  States  on  the  basis  of 
each  State's  proportion  of  the  national 
population  of  refugees  who  had  been  in 
the  U.S.  three  years  or  less  as  of  October 
1.  2001  (including  a  floor  amount  for 
States  which  have  small  refugee 
populations). 

The  use  of  the  3-year  population  base 
in  the  allocation  formula  is  required  by 
section  412(c)(1)(B)  of  the  Immigration 
and  Nationality  Act  (INA)  which  states 
that  the  "funds  available  for  a  fiscal  year 
for  grants  and  contracts  [for  social 
services)  .  .  .  shall  be  allocated  among 
the  States  based  on  the  total  number  of 
refugees  (including  children  and  adults) 
who  arrived  in  the  United  States  not 
more  than  36  months  before  the 
beginning  of  such  fiscal  year  and  who 
are  actually  residing  in  each  State 
(taking  into  account  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year." 

As  established  in  the  FY  1991  social 
services  notice  published  in  the  Federal 
Register  of  August  29,  1991.  section  I. 
"Allocation  Amounts"  (56  FR  42745),  a 
variable  floor  amount  for  States  which 
have  small  refugee  populations  is 
calculated  as  follows:  If  the  application 
of  the  regular  allocation  formula  yields 
less  than  $100,000,  then— 

(1)  a  base  amount  of  $75,000  is 
provided  for  a  State  with  a  population 
of  50  or  fewer  refugees  who  have  been 
in  the  U.S.  3  years  or  less;  and 

(2)  for  a  State  with  more  than  50 
refugees  who  have  been  in  the  U.S.  3 
years  or  less:  (a)  A  floor  has  been 
calculated  consisting  of  $50,000  plus 
the  regulcU'  per  capita  allocation  for 
refugees  above  50  up  to  a  total  of 
$100,000  (in  other  words,  the  maximum 


under  the  floor  formula  is  $100,000);  (b) 
if  this  calculation  has  yielded  less  than 
$75,000.  a  base  amount  of  $75,000  is 
provided  for  the  State. 

Population  To  Be  Served  and  Allowable 
Services 

Eligibility  for  refugee  social  services 
includes  persons  who  meet  all 
requirements  of  45  CFR  400.43  (as 
amended  by  65  FR  15409  (March 
22,2000).  In  addition,  persons  granted 
asylum  are  eligible  for  refugee  benefits 
and  services  from  the  date  that  asylvun 
was  granted  (See  ORR  State  Letter  No. 
00-12.  effective  June  15.  2000).  Victims 
of  a  severe  form  of  trafficking  who  have 
received  a  certification  or  eligibility 
letter  from  ORR  are  eligible  from  the 
date  on  the  certification  letter  (See  ORR 
State  letter  No.  01-13.  May  3,  2001). 

Services  to  refugees  must  be  provided 
in  accordance  with  the  rules  of  45  CFR 
part  400  subpart  1 — Refugee  Social 
Services.  Although  the  allocation 
formula  is  based  on  the  3-year  refugee 
population.  States  may  provide  services 
to  refugees  who  have  been  in  the 
country  up  to  60  months  (5  years),  with 
the  exception  of  referral  and  interpreter 
services  and  citizenship  and 
naturalization  preparation  services  for 
which  there  is  no  time  limitation  (45 
CFR  400  152(b)).  On  December  5,  2001. 
however,  the  Director  of  ORR  issued  a 
blanket  waiver  of  the  time-in-country 
limit  for  services  (ORR  State  Letter  01- 
31).  This  waiver,  in  effect  until 
September  30.  2002.  was  issued  to  assist 
States  in  providing  services  to  refugees 
following  the  events  of  September  11, 
2001  and  the  subsequent  cessation  of 
refugee  arrivals  during  most  of  the  first 
quarter,  FY  2002. 

Allowable  social  services  are  those 
indicated  in  45  CFR  400.154  and 
400.155.  Additional  services  not 
included  in  these  sections  which  the 
State  may  wish  to  provide  must  be 
submitted  to  and  approved  by  the 
Director  of  ORR  (§  400.155(h)). 

Service  Priorities 

Priorities  for  provision  of  services  are 
specified  in  45  CFR  400.147.  In  order  for 
refugees  to  move  quickly  off  Temporary 
Assistance  for  Needy  Families  (TANF), 
States  should,  to  the  extent  possible, 
ensure  that  all  newly  arriving  refugees 
receive  refugee-specific  services 
designed  to  address  the  employment 
barriers  that  refugees  typically  face. 

We  encourage  States  to  re-examine 
the  range  of  services  they  currently  offer 
to  refugees.  Those  States  that  have  had 
success  in  helping  refugees  achieve 
early  employment  may  find  it  to  be  a 
good  time  to  expand  beyond  provision 
of  basic  employment  services  and 
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address  the  broader  needs  that  refugees 
have  in  order  to  enhance  their  ability  to 
maintain  financial  security  and  to 
successfully  integrate  into  the 
community.  Other  States  may  need  to 
reassess  the  delivery  of  emplojrment 
services  in  light  of  local  economic 
conditions  and  develop  new  strategies 
to  better  serve  the  currently  arriving 
refugee  groups. 

States  should  also  be  aware  that  ORR 
will  make  social  services  formula  funds 
available  to  pay  for  social  services 
which  are  provided  to  refugees  who 
participate  in  Wilson/Fish  projects. 
Section  412(e)(7)(A)  of  the  INA  provides 
that: 

The  Secretary  [of  HHS]  shall  develop  and 
implement  alternative  projects  for  refugees 
who  have  been  in  the  United  States  less  than 
thirty-six  months,  under  which  refugees  are 
provided  interim  support,  medical  services, 
support  [social]  services,  and  case 
management,  as  needed,  in  a  manner  that 
encourages  self-sufficiency,  reduces  welfare 
dependency,  and  fosters  greater  coordination 
among  the  resettlement  agencies  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Federal  Register 
with  respect  to  applications  for  such 
projects  (64  FR  19793  (April  22,  1999)), 

n.  (Reserved  for  Discussion  of 
Conunents  in  Final  Notice) 

m.  Allocation  Formulas 

Of  the  funds  available  for  FY  2002  for 
social  services,  $71,910,000  is  proposed 
to  be  allocated  to  States  in  accordance 
with  the  formula  specified  in  A.  below. 

A.  A  State's  allowable  formula 
allocation  is  calculated  as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  this  purpose;  divided  by — 

2.  The  total  number  of  refugees, 
Cuban/Haitian  entrants,  and  Amerasians 
from  Vietnam  who  arrived  in  the  United 
States  not  more  than  3  years  prior  to  the 
beginning  of  the  fiscal  year  for  which 
the  funds  are  appropriated,  as  shown  by 
the  ORR  Refugee  Data  System.  The 
resulting  per  capita  amount  is 
multiplied  by — 

3.  The  number  of  persons  in  item  2, 
above,  in  the  State  as  of  October  1,  2001, 


adjusted  for  estimated  secondary 
migration. 

The  calculation  above  yields  the 
formula  allocation  for  each  State. 
Minimum  allocations  for  small  States 
are  taken  into  account. 

IV.  Basis  of  Population  Estimates 

The  population  estimates  for  the 
proposed  allocation  of  funds  in  FY  2002 
for  the  formula  social  service  allocation 
are  based  on  data  on  refugee  arrivals 
from  the  ORR  Refugee  Data  System, 
adjusted  as  of  October  1,  2001,  for 
estimated  secondary  migration.  The  data 
base  includes  refugees  of  all 
nationalities.  Amerasians  from  Vietnam, 
Cuban  and  Haitian  entrants. 

For  fiscal  year  2002,  ORR's  formula 
socicd  service  allocations  for  the  States 
are  based  on  the  niunbers  of  refugees, 
Amerasians.  and  entrants  in  the  ORR 
data  base.  The  numbers  are  based  upon 
the  arrivals  during  the  preceding  three 
fiscal  years:  1999,  2000,  and  2001. 

The  estimates  of  secondary  migration 
are  based  on  data  submitted  by  all 
participating  States  on  Form  ORR-11  on 
secondary  migrants  who  have  resided  in 
the  U.S.  for  36  months  or  less,  as  of 
September  30.  2001.  The  total  migration 
reported  by  each  State  is  sxmimed. 
yielding  in-  and  out-migration  figures 
and  a  net  migration  figure  for  each  State. 
The  net  migration  figure  is  applied  to 
the  State's  total  arrival  figure,  resulting 
in  a  revised  population  estimate. 

Estimates  are  developed  separately  for 
refugees  and  entrants  and  then 
combined  into  a  total  estimated  3-year 
refugee/entrant  population  for  each 
State.  Eligible  Amerasians  are  included 
in  the  refugee  figures.  Havana  parolees 
(HP's)  are  envunerated  in  a  separate 
colimm  in  Table  1.  below,  because  they 
are  tabulated  separately  from  other 
entrants.  Havana  parolee  arrivals  for  all 
States  are  based  on  actual  data. 

Table  1,  below,  shows  the  estimated 
3-year  populations,  as  of  October  1, 
2001,  of  refugees  (col.  1),  entrants  (col. 
2).  Havana  parolees  (col.  3);  total 
refugee/entrant  population,  (col.  4);  the 
proposed  formula  amoimts  which  the 
population  estimates  yield,  (col.  5);  and 
the  proposed  total  allocation  (col.  6). 

If  a  State  does  not  agree  with  ORR's 
population  estimate  and  wishes  ORR  to 


reconsider  its  nimibers,  it  should  submit 
vmtten  evidence  to  ORR,  including  a 
list  of  refugees  identified  by  name,  alien 
number,  date  of  birth,  and  date  of 
arrival.  Listing  of  refugees  who  are  not 
identified  by  their  alien  niunber  will  not 
be  considered.  Such  evidence  should  be 
submitted  separately  from  comments  on 
the  proposed  allocation  formula  no  later 
than  30  days  from  the  date  of 
publication  of  this  notice  and  should  be 
sent  via  overnight  mail  to:  Loren 
Bussert,  Division  of  Refugee  Self-/ 
Sufficiency,  Office  of  Refugee 
Resettlement.  370  L'Enfant  Promenade, 
SW..  Washington,  DC  20447.  Telephone: 
(202)  401-4732,  or  as  an  Excel 
spreadsheet  or  other  compatible 
spreadsheet  format  as  an  e-mail 
attachment  to:  lbussert@acf.dhhs.gov 

States  which  have  served  asylees 
diu-ing  the  past  year  also  may  submit  the 
following  information  in  order  to  have 
their  population  estimate  adjusted  to 
include  those  asylees  whose  asylum  was 
granted  within  the  36  months  period 
ending  September  30,  2001:  (1)  Alien 
niunber,  (2)  date  of  birth;  and  (3)  the 
date  asylum  was  granted. 

States  which  have  served  victims  of  a 
severe  form  of  trafficking  during  the 
past  year  may  submit  the  following 
information  in  order  to  have  their 
population  estimate  adjusted  to  include 
these  trafficking  victims:  (1)  Alien 
number,  if  available;  (2)  date  of  birth;  (3) 
certification  letter  number  and,  (4)  date 
on  certification  letter. 

Please  submit  the  above  data  on 
asylees  and  trafficking  victims  served  on 
separate  Excel  spreadsheets  as  an  e-mail 
attachment  withm  30  days  of  the 
publication  date  of  this  annoiuicement 
to:  lbussert@acf.dhhs.gov 

V.  Proposed  Allocation  Amounts 

Fimding  subsequent  to  the 
publication  of  this  notice  will  be 
contingent  upon  the  submittal  and 
approval  of  a  State  annual  services  plan 
that  is  developed  on  the  basis  of  a  local 
consultative  process,  as  required  by  45 
CFR  400.11(b)(2)  in  the  ORR 
regulations. 

The  following  amoimts  are  for 
allocation  for  refugee  social  services  in 
FY  2002: 


Table  1  .—Estimated  Three-Year  Refugee/Entrant/Parolee  Populations  of  States  Participating  in  the 
Refugee  Program  and  Proposed  Social  Service  Formula  Amount  and  Allocation  for  FY  2002 


state 


Alabama 
Alaska  3  . 
Arizona  .. 
Arkansas 


Refugees  ^ 


386 

115 

7,201 

41 


Entrants 


Havana  parol- 

Total  popu- 

Proposed for- 

Proposed alto- 

5 

ees2 

lation 

mula  amount 

catkxi 

5 

35 

426 

$106,915 

$106,915 

0 

0 

115 

28,862 

75,000 

404 

2 

7,607 

1,909,160 

1,909,160 

9 

4 

54 

13.553 

75.000 
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Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
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ways  to  minimize  the  burden  of  the 
collection  of  information  on 


and  education  of  childr^  and  their 
adult  caregivers  through  materials  and 
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state 


CaNfomia  

Colorado  3  

Connecticut  

Delaware  

Dist.  of  Columbia 

Florida  

Georgia  

Hawaii  -... 

ldaho3 

IMifWis  

Indiana  

Iowa 

Kansas  

Kentucky'  

Louisiana 

Maine  

Maryland  

Massachusetts'  . 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montar^  

Nebraska 

Nevada'  

New  Hampshire  . 

New  Jersey  

New  Mexico  

New  York  

North  Carolina  .... 
North  Dakota'  .... 

Ohio 

Oklahoma 

Oregon  

Pennsylvania 

Rhode  Island 

South  Carolina  ... 
South  Dakota'  ... 

Tenrtessee  

Texas  

Utah 

Vermont 

Virginia  

Washington  , 

West  Virginia 

Wisconsin 

Wyoming*  


Refugees^ 


Entrants 


Total 


29.077 

74 

3.265 

4 

3.075 

30 

128 

15 

384 

4 

13.412 

15.246 

10.348 

35 

(3) 

0 

2.796 

1 

9.436 

15 

1.713 

6 

3.869 

0 

614 

5 

3.403 

1.088 

1.209 

127 

1.109 

0 

3.734 

12 

5.921 

160 

8.258 

863 

13.653 

6 

25 

3 

7.775 

12 

1 

0 

1.750 

2 

1.164 

752 

1.724 

0 

4.537 

352 

458 

319 

21.394 

1.149 

3.419 

21 

1.269 

0 

4.301 

6 

407 

0 

3.780 

489 

7.970 

241 

781 

2 

216 

1 

1.286 

0 

2.995 

8 

12.147 

852 

3.179 

2 

884 

0 

5.344 

92 

15.387 

0 

18 

0 

2.0S7 

5 

227.412 


Havana  parot- 
ees2 


22.417 


238 

4 

34 

0 

8 

32.725 

110 

0 

3 

loe 
11 

2 

4 

'8 

44 

0 

20 

38 

31 

8 

6 

24 

4 

5 

53 

0 

758 

2 

195 

46 

0 

8 

5 

4 

47 

7 

20 

0 

38 

115 

2 

0 

29 

14 

0 

4 


34.817 


Total  popu- 
latton 


29.389 

3.273 

3.139 

143 

396 

61.383 

10.493 

(3) 
2.800 
9.553 
1,730 
3.871 

623 

4.499 

1.380 

1.109 

3.766 

6.119 

9.152 

13.667 

34 

7.811 

5 

1.757 

1.969 

1.724 

5.647 

779 

22.738 

3.486 

1.269 

4.315 

412 
4.273 
8.258 

790 

237 

1.286 

3.041 

13.114 

3.183 

884 

5,465 

15.401 

18 

2.066 


Proposed  for- 
mula amount 


284.646 


7.375.880 

821.438 

787.808 

35.889 

99.386 

15.405.547 

2.633.472 

(753) 

702.728 

2,397.556 

434.185 

971,521 

156.357 

1.129.133 

346,344 

278,330 

945,169 

1,535,711 

2,296.916 

3,430.064 

8.533 

1.960.359 

1.255 

440.962 

494.168 

432.679 

1.417.251 

195.509 

5.706.650 

874,896 

318,486 

1,082.953 

103.401 

1.072.413 

2,072,545 

198.270 

59.481 

322.753 

763.212 

3,291 ,275 

798,851 

221,861 

1,371,574 

3,865.253 

4.518 

518.513 


Proposed  alto- 
cation 


$71,438,792 


7.375,880 

821.438 

787,808 

75.000 

100.000 

15,405.547 

2.633.472 

75.000 

702.728 

2.397.556 
434,185 
971.521 
156.357 

1.129.133 
346.344 
278.330 
945.169 

1.535,711 

2.296,916 

3.430.064 
75.000 

1.960.359 

75,000 

440.962 

494.168 

432,679 

1.417.251 
195.509 

5.706.650 
874,896 
318,486 

1,082.953 
103.401 

1.072.413 

2.072.545 

198.270 

96.932 

322.753 

763.212 

3.291,275 
798,851 
221.861 

1.371.574 

3,865.253 

75.000 

518.513 


$71,910,000 


'  IndudesAmerasian  immigrants.  Adjusted  for  secondary  migratton. 

2For  all  years,  Havana  Parolee  arrivals  for  all  States  are  based  on  actual  data.         ,.  ^  ^  ,  _,     «,    .«.  r,  ■-  .     -~<  .«,  c=«  r>i»««  ro..n«u 
'The  allocations  for  Alaska.  Cotorado,  Idaho,  Kentucky,  Massachusetts.  Nevada.  North  Dakota.  South  Dakota,  and  for  San  Diego  County. 
California  are  expected  to  be  awarded  to  Wilson/Fish  projects. 
*  Wyoming  no  tonger  participates  in  the  Refugee  Program. 


VI.  Paperwork  Reduction  Act  Dated:  March  26.  2002. 

Nguyen  Van  Hanh. 
This  notice  does  not  create  any  ^.^^^^  ^^^  of  Refugee  Resettlement. 

reporting  or  recordkeeping  requirements  ^  ^2_8540  Filed  4-8-02: 8:45  am) 

requiring  OMB  clearance. 

^  BILUNO  COOE  41»4-01-P 

(Catalog  of  Federal  Domestic  Assistance  No. 
93.566  Refugee  Assistance — State 
Administered  Programs) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
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applications  and  application  deadline 


Maria  Bums,  CSAT/SAMHSA.  Rockwall    activity  listed  above  are  subject  to  the 
II,  Suite  740.  5600  Fishers  Lane.  intergovernmental  review  requirements 

r^fCvofviifitra  Or/lar  19179    an' 
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Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Evaluation  of  the 
CSAP  Underage  Drinking  Prevention 
Public  Education  Campaign — New — 
SAMHSA's  Center  for  Substance  Abuse 
Prevention  (CSAP)  is  launching  the 
Underage  Drinking  Prevention  Public 
Education  Campaign,  which  is  a  public 
education  campaign  designed  to  educate 
9-13  year  old  children  about  the  harms  . 
of  alcohol  use  and  to  support  parents  as 
they  monitor  and  participate  in  their 
children's  activities.  The  ultimate  goal 
of  the  initiative  is  to  reduce  imderage 
drinking  among  young  people.  Elements 
of  the  campaign  include  media 
messages  (such  as  public  service 
announcements  on  television  and  radio) 


and  education  of  child^H^  an(i  their 
adult  caregivers  through  materials  and 
community  events. 

To  determine  the  likely  effectiveness 
of  the  campaign,  CSAP  is  planning  to 
conduct  an  evaluation.  The  evaluation 
will  determine  whether  the  campaign 
can  produce  measurable  change  in 
communities  that  receive  training  and 
technical  assistance  on  implementing 
the  campaign,  plus  funds  to  customize 
materials  for  those  communities.  The 
evaluation  will  assess  change  in 
knowledge  and  attitudes  among  those 
exposed  to  the  campaign.  Four 
treatment  and  four  comparison 
communities  will  be  selected  for  study. 
Data  for  the  evaluation  will  be  collected 
through  a  baseline  and  follow-up 
telephone  survey  of  adult-child  dyads. 
The  estimated  annual  burden  hours  are 
as  follows: 


Data  collection  instrument . 


Baseline  telephone  survey  of  random  sample  of  adult-child  dyads  .. 
Follow-up  telephone  survey  of  random  sample  of  adult-child  dyads 

Total  ^ '.... 


Numt>er  of  re- 
spondents 


3,200 
3.200 


6.400 


Responses 
per  respond- 
ent 


Hours  per  re- 
sponse 


0.3 
0.3 


Total  annual 
burden  (hrs.) 


960 
960 


1.920 


ISend  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  April  3,  2002. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
[FR  Doc.  02-8490  Filed  4-8-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTKM:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 


Treatment  (CSAT)  announces  the 
availability  of  FY  2002  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA),  including  Part  I, 
American  Indian/ Alaskan  Native  and 
Rural  Community  Planning  Program, 
and  Part  11,  General  Policies  and 
Procedures  Applicable  to  all  SAMHSA 
Applications  for  Discretionary  Grants 
and  Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activity 


Grants  Program  for  American  Indian/Alaska  Native  and 
.Rural  Community  Planning  Program. 


Application  deadline 


June  19.  2002 


Est.  funds  FY 
2002 


$1,500,000 


Est.  No.  of 
awards 


Project 
period 


18  nfKXiths 


The  actual  amount  available  for  the 
award  may  vary,  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  No.  106- 
310.  SAMHSA's  policies  and 
procedures  for  peer  review  and 
Advisory  Council  review  of  grant  and 
cooperative  agreement  applications 


were  published  in  the  Federal  Register 

(Vol.  58,  No.  126)  on  July  2, 1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  cohtains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructioas  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  firom: 


National  Clearinghouse  for  Alcohol  and 
Drug  Information  (NCADI).  P.O.  Box 
2345,  Rockville,  MD  20847-2345. 
Telephone:  1-800-729-6686. 
The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  Home  Page:  httpJ/ 
www.sainhsa.gov. 

When  requesting  an  application  kit. 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
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System  Change  (Short  Title:  Community     adults  with  serious  mental  illness,  and        ACTION:  Notice  of  funding  arailability. 
Action  Grants)  will  have  only  one  those  with  co-occurring  disorders. 
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apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA).  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  Fiscal  Year  2002  funds  for 
grants  to  support  community-based 
planning,  resulting  in  the  development 
of  a  local  substance  abuse  treatment 
system  plan,  for  American  Indian  and 
Alaskan  Native  (AI/AN)  and  rural 
communities. 

Eligibility:  Eligible  applicants  are 
public  and  domestic  private  non-profit 
entities  such  as  community  based 
organizations,  Tribes,  Tribal 
governments,  or  other  tribal  authorities, 
colleges  and  universities  (including 
Tribal  colleges  and  universities),  faith- 
based  organizations,  provider  and 
consumer  groups  and  health  care 
organizations.  Applicants  must  propose 
to  serve  Rural  Communities  or 
American  Indian  or  Alaska  Native 
communities  (including  urban  tribal 
communities).  In  compliance  with  the 
legislative  authority  for  this  program 
(Sec.  509  of  the  Public  Health  Service 
Act),  for-profit  organizations  are  not 
eligible. 

Availability  of  Funds:  Approximately 
$1,500,000  will  be  available  to  fund 
approximately  6  grants.  Applicants  may 
request  up  to  but  not  more  that  $250,000 
in  total  project  costs  (direct  and 
indirect)  for  the  entire  project  period. 

Period  of  Support:  Grants  will  be 
awarded  for  a  project  period  of  up  to  18 
months. 

Criteria  for  Review  and  Funding: 
General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criteria.  Additional  award  criteria 
specific  to  the  programmatic  activity 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.243. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 


Maria  Bums,  CSAT/SAMHSA.  Rockwall 

II.  Suite  740.  5600  Fishers  Lane. 

Rockville,  MD  20857.  (301)  443-7611. 

E-Mail:  mbums®samhsa.gov. 

For  questions  regarding  grants 
management  issues,  contact: 

Steve  Hudak,  Division  of  Grants 
Management,  OPS/SAMHSA, 
Rockwall  n,  6th  floor,  5600  Fishers 
Lane,  Rockville,  MD  20857.  (301) 
443-9666,  E-Mail: 
shudak@samhsa.gov 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
plaimed  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  govenmients  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2002  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in.which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  su^  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2002 


activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372.  as' 
implemented  through  DHHS  regulations 
at  45  CFR  Part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  govenunent 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to: 
Division  of  Extramural  Activities. 
Policy,  and  Review,  Substance  Abuse 
and  Mental  Health  Services 
Administration,  Parklawn  Building, 
Room  17-«9.  5600  Fishers  Lane, 
Rockville.  Maryland  20857. 
The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  April  3,  2002. 
Richard  Kopanda, 

Executive  Officer.  SAAOISA. 

[PR  Doc.  02-8494  Filed  4-B-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substanc*  Abuse  and  Mental  Health 
Services  Administration 

Funding  Opportunltiee  Notice  for  the 
Community  Action  Grants  for  Service 
System  Change,  May  10, 2002 
Application  Date 

agency:  Center  for  Mental  Health 
Services  (CMHS).  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA).  DHHS. 

ACTION:  Modification/Clarification  of  a 
notice  of  funding  availability  regarding 
the  Substance  Abuse  and  Mental  Health 
Services  Administration,  Center  for 
Mental  Health  Services.  Community 
Action  Grants  for  Service  System 
Change. 

summary:  This  notice  is  to  inform  the 
public  that  the  SAMHSA/CMHS 
annoimcement  No.  PAOO-003. 
Community  Action  Grants  for  Service 
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System  Change  (Short  Title:  Community 
Action  Grants)  will  have  only  one 
application  receipt  date  on  May  10, 

2002.  Awards  will  be  made  in 
September  2002.  Consistent  with 
SAMHSA  policy  for  all  grants  and 
applications,  scored  applications  that 
are  not  funded  in  September  2002  will 
be  held  for  consideration  for  one  year, 
should  funding  become  available  in  FY 

2003.  Sponsors  of  exemplary  practices 
who  are  considering  applying  for  a  grant 
through  the  standing  announcement  for 
one  of  the  subsequent  receipt  dates 
should  note  that  the  President's  FY03 
Budget  proposes  no  funds  for  new 
awards  during  FY03.  Should 
Community  Action  Grant  funding 
become  available,  a  new  announcement 
will  be  published.  Check  the  Federal 
Register  and/or  the  SAMHSA  Web  site 
for  notice  of  the  annoimcement  at  http:/ 
/www.samhsa.gov/. 

Community  Action  Grants  for  Service 
Systems  Change  support  the  adoption 
and  implementation  of  exemplary 
practices  related  to  the  delivery  and 
organization  of  services  for  children 
with  serious  emotional  disturbance  or 


adults  with  serious  mental  illness,  and 
those  with  co-occurring  disorders. 
Awards  range  fiom  a  minimum  of 
$50,000  to  a  maximum  of  $150,000  in 
total  costs. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
David  Morrissette.  DSW.  Commimity 
Support  Program.  Suite  llC-22.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-3653,  Fax  301-443-0541,  E- 
mail:  dmorriss@samhsa.gov. 

Dated:  April  2,  2002. 
Chuck  Novak, 

Acting  Executive  Officer,  SAS4HSA. 
[FR  Doc.  02-8393  Filed  4-8-02;  8:45  am) 
BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 


ACTION:  Notice  of  funding  arailability. 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Treatment  (CSAT)  annoimces  the 
availability  of  FY  2002  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA).  including  Part  I. 
Development  of  Comprehensive  Drug/ 
Alcohol  and  Mental  Health  Treatment 
Systems  for  Persons  Who  Are  Homeless, 
and  Part  II,  General  Policies  and 
Procedures  Applicable  to  all  SAMHSA 
Applications  for  Discretionary  Grants 
and  Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activity 


Grants  Program  to  Devetop,  Comprehensive  Drug/Alco- 
ho)  and,  Mental  Health  Treatment  Systems  for.  Per- 
sorw  Who  Are  Homeless. 


Application  deadline 


June  19,2002 


Est.  funds  FY 
2002 


$9,000,000 


Est.  rsk>.  of  awards 


15-17 


Project  pe- 
riod 
years 


The  actual  amount  available  for  the 
award  may  vary,  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  No.  106- 
310.  SAMHSA's  policies  and 
procedures  for  peer  review  and 
Advisory  Coimcil  review  of  grant  and 
cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2. 1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  firom: 
National  Clearinghouse  for  Alcohol  and 

Drug  Information  (NCADI). 
P.O.  Box  2345. 
Rockville,  MD  20847-2345, 
Telephone:  1-800-729-6686. 


The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  Home  Page:  http:// 
www.samhsa.gov. 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Substance  Abuse 
Treatment  (CSAT)  annoimces  the 
availability  of  fiscal  year  2002  funds  for 
grants  to  enable  communities  to  expand 
and  strengthen  their  treatment  services 
for  homeless  individuals  with  substance 
abuse  disorders,  mental  illness,  or  with 
co-occurring  substance  abuse  disorders 
and  mental  illness. 

Eligibility:  Pursuant  to  Section  506  of 
the  Public  Health  Service  Act,  eligible 
entities  are  community-based  public 
and  private  nonprofit  entities. 
Community-based  public  entities  are 
those  public  entities  located  in  the 


community  and  would  include  tribal 
and  local  governments  that  provide 
community-based  services.  Private 
nonprofit  entities  include  community- 
based  and  faith-based  organizations. 
States  are  not  eligible  to  apply.  The 
applicant  agency  and  all  direct 
providers  of  substance  abuse  and  mental 
health  services  involved  in  the  proposed 
system  must  be  in  compliance  with  all 
local,  city,  coimty.  and/or  State 
requirements  for  licensing, 
accreditation,  or  certification.  The 
applicant,  if  a  direct  provider  of 
substance  abuse  treatment  or  mental 
health  services,  and  any  direct  providers 
of  substance  abuse  treatment  or  mental 
health  services  involved  in  the  proposed 
system,  must  have  been  providing 
treatment  services  for  a  minimum  of  two 
years  prior  to  the  date  of  the 
application.  If  the  applicant  is  not  a 
direct  provider  of  substance  abuse 
treatment  or  mental  health  services,  the 
applicant  must  doumient  a  commitment 
from  a  substance  abuse  treatment  or 
mental  health  provider  to  participate  in 
the  proposed  project. 
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necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 

urhnthpr  thn  information  ivill  have 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


techniques  or  other  forms  of  information 
submission  of  responses. 

Title  of  Proposal:  Consolidated  Plan. 
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Availability  of  Funds:  Approximately 
$9.0  million  will  be  available  to  fund  15 
to  17  grants.  The  average  award  is 
expected  to  range  from  $450,000  to 
$600,000  per  year  in  total  costs  (direct 
and  indirect).  Annual  awards  will  be 
made  subject  to  continued  availability 
of  funds  and  progress  achieved  by  the 
grantee. 

Period  of  Support:  Grants  will  be 
awarded  for  a  period  of  up  to  3  years. 

Criteria  for  Review  and  Funding 

General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criteria.  Additional  award  criteria 
specific  to  the  programmatic  activity 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93 .  24  3 . 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Joanne  C.  Gampel.  M.A..  CSAT/ 
SAMHSA.  Rockwall  U.  7th  Floor. 
5600  Fishers  Lane,  Rockville.  MD 
20857,  (301)  443-7945,  E-Mail: 
jgampel@samhsa.gov. 
For  questions  regarding  grants 
management  issues,  contact: 
Steve  Hudak,  Division  of  Grants 
Management,  OPS/SAMHSA. 
Rockwall  II.  6th  floor,  5600  Fishers 
Lane.  Rockville.  MD  20857,  (301) 
443-9666,  E-Mail: 
shudak@samhsa.gov. 
Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jiuisdictions. 
Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  tKe  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 


PHSIS  csoBtftfl  of  th»iollowing 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  nrovides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2002  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-&«e  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  haalth  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2002 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372.  as 
implemented  through  DHHS  regulations 
at  45  CFR  Part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building.  Room  17-89.  5600 
Fishers  Lane.  Rockville.  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 


days  after  th^  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  April  3,  2002. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
[FR  Doc.  02-8495  Filed  4-8-02;  8:45  am] 
BHJJNG  COOe  416»-2IM> 


DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DockM  No.  FR-4739-N-10 

Notice  of  Proposed  Infoimatlon 
Collection:  Comment  Request;  Section 
248  Single  Family  Mortgage  Insurance 
on  Indian  Reservations  and  Other 
Restricted  Lands 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  June  10, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8001,  Washington,  DC  20410. 
TOR  FURTHER  INFORMATION  CONTACT: 
Vance  T.  Morris,  Director,  Office  of 
Single  Family  Program  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-2121  (this  is  not  a  toll  bee  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
&t)m  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
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necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Section  248  Single 
Family  Mortgage  Insurance  on  Indian 
Reservations  and  Other  Restricted 
Lands. 

OhfB  Control  Number,  if  applicable: 
2502-0340. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Verification  of  mortgage  security  and 
certification  of  eviction  procedures  by 
Indian  tribes  are  needed  by  HUD  to 
satisfy  requirements  for  single-family 
mortgage  insurance  and  for  use  in  the 
event  of  foreclosure. 

^encyform  numbers,  if  applicable: 
None. 

Estimation  of  the  toted  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
hours  needed  to  prepare  the  information 
collection  is  610,  the  nimiber  of 
respondents  is  1,220  generating  1,220 
responses  annually,  the  fi^quency  of 
response  is  on  occasion,  and  the  time 
needed  per  response  is  30  minutes. 

Status  of  the  proposed  information 
collection:  Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35.  as  amended. 

Dated:  March  28.  2002. 
Sean  Cassidy, 

General  Deputy  Assistant  Secretary  for 

Housing. 

(FR  Doc.  02-8478  Filed  4-8-02;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4733-N-02] 

Notice  of  Proposed  Information 
Collection:  Comment  Request, 
Consolidated  Planning 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  proposed  information 
collection  for  public  comments. 

SUMMARY:  The  proposed  information 
collection  requirements  for 
Consolidated  Planning  for  Community 
Planning  and  Development  (CPD) 
programs  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Conunents  Due  Date:  June  10, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Conunents  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Shelia  Jones,  Reports  Liaison  Oficer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  7232,  Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Salvatore  Sclafani,  Policy  Division, 
Room  7154,  Washington,  DC  20410, 
202-708-0614.  ext.  4364  (this  is  not  a 
toll-fi«e  number)  for  copies  of  the 
proposed  forms  and  other  available 
documents: 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35  as  amended).  As  required 
under  5  CFR  1320.8(d)(1),  HUD  and 
OMB  are  seeking  comments  from 
members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  biu-den  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 


techniques  or  other  forms  of  information 
submission  of  responses. 

Title  of  Proposal:  Consolidated  Plan. 

Description  of  the  Need  for  the 
Information  and  Proposed  Uses:  The 
information  is  needed  to  provide  HUD 
with  preliminary  assessment  as  to  the 
statutory  and  regulatory  eligibility  of 
proposed  grantee  projects.  A  secondary 
need  is  informing  citizens  of  intended 
uses  for  program  funds. 

Agency  Form  Numbers  (if  applicable): 
The  Department's  collection  of  this 
information  is  in  compliance  with 
statutory  provisions  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  of  1990  that  requires  the 
participating  jurisdictions  submit  a 
Comprehensive  Housing  Affordability 
Strategy  (Section  216(5)),  the  1974 
Housing  and  Community  Development 
Act,  as  amended,  that  requires  states 
and  localities  to  submit  a  Community 
Development  Plan  (Section  104(b)(4) 
and  Section  104{b)(m)  and  statutory 
provisions  of  these  Acts  that  require 
states  and  localities  to  submit 
applications  for  these  formula  grant 
programs. 

Members  of  the  Affected  Public:  State 
and  local  governments  participating  in 
the  Community  Development  Block 
Grant  Program  (CDBG).  the  HOME 
Investment  Partnerships  (HOME) 
program,  the  Emergency  Shelter  Grants 
(ESG)  program,  or  the  Housing 
Opportunities  with  AIDS/HIV  (HOPWA) 
program. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response  and 
hours  of  response:  Since  the  original 
approval  of  the  Consolidated  Plaiming 
paperwork  reduction  estimate  in  1995 
(OMB  Control  Number  2506-0117), 
additional  localities  have  qualified  for 
assistance  under  the  Community 
Development  Block  Grant  (CDBG) 
program,  thus  increasing  the  overall 
burden  calculation.  Additionally,  this 
submission  includes  paperwork 
estimates  associated  with  narrative 
information  required  by  the 
Consolidated  Annual  Performance  and 
Evaluation  Report.  Reporting  on  annual 
performance  was  not  included  in  the 
original  Consolidated  Plan  paperwork 
estimate  that  was  submitted  to  OMB. 
There  have  been  several  major 
regulatory  changes  made  to  existing 
ODBC  regulations  and  those  for  the 
HOME  Investment  Partnerships  (HOME) 
program  which  have  resulted  in  a  slight 
increase  in  overall  burden  hour 
calculations.  Each  of  these  regulatory 
changes  have  been  submitted  for 
comment  in  the  National  Register  and  to 
OMB  independently. 
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Permit  No.  TE-047252 

Applicant:  Trent  Miller,  SWCA,  Inc., 


where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 


comments  received  during  the  review 
period,  the  Recovery  Plan  will  be 
RuhmiftpH  fnr  final  annroval. 
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The  revised  paperwork  estimates  are 
as  follows: 


Task 


ConsoOdated  Plan: 

Localities  

States 

PerfonnafKe  Report: 

Localities 

States 

Abreviated  Strategy 

Total 


Number  of  re- 
spondents 


1.000 
50 

1.000 

50 

100 


Frequency  of 
response 


Total  U.S.  bur- 
den hours 


332.025 
48,900 

150.000 

12.000 

7.000 


549.925 


Siatus  of  the  proposed  information 
collection:  Reinstatement,  with  minor 
changes  of  a  previously  approved 
collection  for  which  approval  is  near 
expiration  and  the  request  for  OMB 
approval's  for  three  years.  The  current 
OMB  approval  expires  June  30,  2002. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  April  2.  2002. 
Donna  M.  Abbenante, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

[FR  Doc.  02-8479  Filed  4-8-02;  8:45  ami 
BILUNG  COOE  4210-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Endangered  Species  Permit 
Applications 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACnON:  Notice  of  receipt. 

SUMMARY:  We  announce  our  receipt  of 
applications  to  conduct  certain 
activities  pertaining  to  scientific 
research  and  enhancement  of  survival  of 
endangered  species. 
DATES:  Written  comments  on  these 
requests  for  permits  must  be  received 
May  9.  2002. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director-Ecological  Services. 
U.S.  Fish  and  Wildlife  Service.  P.O.  Box 
25486.  Denver  Federal  Center.  Denver. 
Colorado  80225-0486;  telephone  303- 
236-7400,  facsimile  303-236-0027. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
av&ilable  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 


days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone 
303-236-7400. 

SUPPLEMENTARY  INFORMATION:  The 
following  applicants  have  requested 
renewal  of  scientific  research  and 
enhancement  of  survival  permits  to 
conduct  certain  activities  with 
endangered  species  pursuant  to  Section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.) 

Applicant:  ERO  Resources 
Corporation.  Denver.  Colorado.  TE-  . 
043060. 

The  applicant  requests  a  permit 
amendment  to  add  surveys  for 
Southwestern  willow  flycatchers 
(Empidonax  trail  Hi  extimus)  in 
conjunction  with  recovery  activities 
throughout  the  species'  range  for  the 
purpose  of  enhancing  its  survival  and 
recovery. 

Applicant:  Dr.  Todd  Crowl.  Utah  State 
University.  Logan.  Utah,  TE-049748. 

The  applicant  requests  a  renewed 
permit  to  take  Bony  tail  chub  [Gila 
elegans),  Colorado  pikeminnow 
[Ptychocheilus  lucius),  June  sucker 
(Chasmistes  liorus),  and  Razorback 
sucker  [Xyrauchen  texanus)  in 
conjunction  with  recovery  activities 
throughout  the  species'  range  for  the 
purpose  of  enhancing  their  survival  and 
recovery. 

Applicant:  Omaha's  Henry  Doorly 
Zoo.  Omaha.  Nebraska.  TE-053961. 

The  above  applicants  request  permits 
to  possess  black-footed  ferrets  (Mustela 
nigripes).  Desert  tortoise  (Gopherus 
agassizii),  gray  wolf  (Cktnis  lupus), 
grizzly  bear  (Urus  arctos  tionibilis),  and 
Wyoming  toad  [Bufo  hemiophrys 
baxteri)  for  public  display  and 
propagation  in  conjunction  with 
recovery  activities  for  the  purpose  of 
enhancing  their  survival  and  recovery. 

Applicant:  The  Nature  Conservancy, 
Hayden,  Colorado,  TE-054217. 

The  applicant  requests  a  permit  to 
possess  Colorado  pikeminnow 
(Ptychocheilus  lucius).  bonytail  [Gila 
elegans),  humpback  chub  [Gila  qypha). 


and  razorback  sucker  (Xyrauchen 
texanus)  for  public  display  and 
education  in  conjunction  with  recovery 
activities  for  the  purpose  of  enhancing 
their  survival  and  recovery. 

Applicants:  Savage  and  Savage, 
Louisville,  Colorado.  TE-051718;  TRC 
Mariah  Associates,  Inc.,  Laramie, 
Wyoming,  TE-052582;  Natural  Resource 
Options.  Inc..  Bozeman,  Montana,  TE- 
052583. 

The  above  applicants  request  renewed 
permits  to  survey  for  Southwestern 
willow  flycatchers  [Empidonax  traillii 
extimus)  in  conjunction  with  recovery 
activities  throughout  the  species'  range 
for  the  purpose  of  enhancing  its  survival 
and  recovery. 

Applicants:  Dakota  Zoo,  Bismarck  , 
North  Dakota,  TE-051815;  Louisville 
Zoo,  Louisville.  Kentucky.  TE-051826; 
Phoenix  Zoo,  Phoenix.  Arizona.  TE- 
051832;  Toronto  Zoo.  Ontario.  Canada, 
TE-051841 ;  Elmwood  Park  Zoo, 
Norristown,  Pennsylvania,  TE-053485; 
Lee  Richardson  Zoo,  Garden  City, 
Kansas,  TE-051825;  Fort  Worth  Zoo, 
Fort  Worth,  Texas,  TE-051819. 

The  above  applicants  request  permits 
to  possess  black-footed  ferrets  (  Mustela 
nigripes)  for  public  display  and 
propagation  in  conjunction  with 
recovery  activities  for  the  purpose  of 
enhancing  their  survival  and  recovery. 

Applicant:  Wildlife  Conservation 
Society,  Central  Park  Zoo,  New  York. 
New  York,  TE-051847;  Toledo 
Zoological  Gardens,  Toledo,  Ohio,  TE- 
052627. 

The  above  applicants  request  permits 
to  possess  Wyoming  toads  [Bufo 
hemiophrys  baxteri)  for  public  display 
and  propagation  in  conjunction  with 
recovery  activities  for  the  purpose  of 
enhancing  their  survival  and  recovery. 

Correction 

In  the  Federal  Register  of  January  10. 
2002.  (67  FR  1365).  FR  Doc.  02-603.  in 
the  second  column,  the  list  of  species 
requested  by  Trent  Miller  should  read  as 
follows: 


17090 


Federal  Register /Vol.  67.  No.  68 /Tuesday,  April  9,  2002 /Notices 


We  published  a  notice  in  the  Federal 
Register  (66  FR  54020)  on  October  25. 


Daphne,  Alabama  36526.  or  Bon  Secour 
National  Wildlife  Refuge,  12295  State 


DATES:  May  1  and  2,  2002. 
Location:  Stage  Stop  Inq,  Choteau, 


m  M A. 
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Permit  No.  TE-047252 

App/jcant;  Trent  Miller.  SWCA.  Inc.. 
Environmental  Consultants,     . 
Westminster  Colorado. 

The  applicant  requests  a  renewed 
permit  to  survey  for  black-footed  ferrets 
[Mustela  nigripes),  and  Southwestern 
willow  flycatcher  [Empidonax  traillii 
extimus)  in  conjunction  with  recovery 
activities  throughout  the  species'  range 
for  the  purpose  of  enhancing  their 
survival  and  recovery. 

Dated:  March  20,  2002. 
John  A.  Blankenship, 

Acting  Regional  Director,  Denver,  Colorado. 
(PR  Doc.  02-8227  Filed  4-8-02;  8:45  am) 
BUJJNG  COOE  4310-SS-P 


DEPARTMENT  OF  INTERIOR 

Rsh  and  Wildlife  Service 

Notic6  of  Availability  of  the  Draft 
Revised  Recovery  Plan  for  ttie  Gila 
Trout  (Oncorhynchua  gilae) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  the  draft 
Revised  Recovery  Plan  for  the  Gila  trout 
[Oncorhynchus  gilae).  The  Gila  trout  is 
endemic  to  mountain  streams  in  the 
Gila,  San  Francisco,  Agua  Fria,  and 
Verde  river  drainages  in  New  Mexico 
and  Arizona.  The  Service  solicits  review 
and  comment  from  the  public  on  this 
draft  plan. 

DATES:  The  comment  period  for  this 
proposal  closes  on  June  10,  2002. 
Comments  on  the  draft  revised  recovery 
plan  must  be  received  by  the  closing 
date. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  can  obtain  a 
copy  bom  the  U.S.  Fish  and  Wildlife 
Service,  New  Mexico  Ecological 
Services  Field  Office,  2105  Osuna  NE, 
Albuquerque,  New  Mexico,  87113.  If 
you  wish  to  conunent,  you  may  submit 
yoiu"  comments  and  materials 
concerning  this  draft  revised  recovery 
plan  to  the  Field  Supervisor  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Field  Supervisor,  New  Mexico 
Ecological  Services  Field  Office,  at  the 
above  address;  telephone  505/346-2525, 
facsimile  505/346-2542. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
I  hreatened  animal  or  plant  to  the  point 


where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of^e  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  Recovery  Plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  Plans  describe 
actions  considered  necessary  for 
conservation  of  species,  establish 
criteria  for  downlisting  or  delisting 
them,  and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
Recovery  Plans  for  listed  species  unless 
such  a  Plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  dimng  Recovery 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  pubUc  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  Recovery  Plans. 

The  doc\unent  submitted  for  review  is 

the  draft  revised  recovery  plan  for  the 

Gila  trout.  The  species  was  listed  as 

endangered  on  March  11, 1967.  imder 

the  Federal  Endangered  Species 

Preservation  Act  of  1966.  Federal  status 

of  the  fish  as  endangered  was  continued 

under  the  Endangered  Species  Act  of 

1973. 
The  threats  facing  the  sxmaval  and  , 

recovery  of  this  species  are  the 
competition  and  hybridization  with 
non-native  trout  species  [e.g., 
Oncorhynchus  mykiss),  forest 
management  practices,  grazing 
management,  severe  drought, 
catastrophic  wildfires,  and  floods.  This 
draft  Recovery  Plan,  when  finalized, 
will  supercede  the  Recovery  Plan 
finalized  for  the  species  in  1993.  The 
draft  Recovery  Plan  includes  new 
scientific  information  about  the  species 
gathered  since  1993  and  provides 
objectives  and  actions  needed  to 
downlist  then  delist  the  species. 
Recovery  activities  designed  to  achieve 
these  objectives  include  establishing 
additional  populations  of  Gila  trout; 
protecting  existing  populations  and 
habitat:  continuing  to  obtain 
information  needed  to  address 
conservation  issues;  and  continuing  to 
provide  information  and  coordinating 
recovery  of  this  species. 

TTie  draft  Recovery  Plan  is  being 
submitted  for  technical  and  agency 
review.  After  consideration  of 


comments  received  during  the  review 
period,  the  Recovery  Plan  will  be 
submitted  for  final  approval. 

PubUc  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Recovery  Plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  Recovery  Plan. 

Authority:  The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  15a3(0. 

Dated:  March  21.  2002. 
Pat  Langley, 
Acting  Regional  Director. 
[FR  Doc.  02-8381  Filed  4-8-02;  8:45  am) 

BILUNG  COOE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service  .  ' 

Notice  Of  Availability  of  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact  for  Issuance  of 
Incidental  Taim  PermiU  to  Gulf 
Highlands  LLC  and  Fort  Morgan 
Paradise  Joint  Venture  on  Privately 
Owned  Lands  In  Alat>ama 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability. 

We,  the  U.S.  Fish  and  Wildlife 
Service  (Service),  announce  our  intent 
to  issue  incidental  take  permits  to  Gidf 
Highlands  LLC  and  Fort  Morgan 
Paradise  Joint  Venture  (Applicants)  for 
residential  development  in  Alabama, 
piu-suant  to  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  authorized  take 
would  be  incidental  to  otherwise  lawful 
activities,  including  construction  of 
residential  condominiums,  commercial 
facilities,  and  recreational  amenities  on 
adjoining  tracts  of  land  owned  by  the 
Applicants.  The  proposed  action 
includes  implementation  of  the  Habitat 
Conservation  Plan  (HCP)  jointly 
developed  by  the  Applicants,  as 
required  by  Section  10(a)(2)(B)  of  the 
Act,  to  minimize  and  mitigate  for 
incidental  take  of  the  Federally-listed, 
endangered  Alabama  beach  mouse 
[Pemmyscus  polionotus 
ammobates)[ASM),  the  endangered 
Kemp's  ridley  sea  turtle  [Lepidochelys 
kempii),  the  threatened  green  sea  turtle 
[Chelonia  mydas),  and  the  threatened 
loggerhead  sea  turtle  [Caretta  caretta). 
The  subject  permits  would  authorize 
take  of  ABM  and  the  three  sea  tiutles 
along  2.844  linear  feet  of  coastal  dune 
habitat  fronting  the  Gulf  of  Mexico  in 
Baldwin  County,  Alabama. 
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the  Web  address — www.nrc.gov. 
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We  published  a  notice  in  the  Federal 
Register  (66  FR  54020)  on  October  25, 
2001  and  again  on  December  28,  2001 
(66  FR  67290)  that  these  applications 
had  been  filed  with  the  Service.  At  that 
time,  we  had  not  determined  whether 
the  proposed  issuance  of  the  permits 
would  comprise  a  major  Federal  action. 
Following  completion  of  our 
environmental  review  and  consideration 
of  public  comments  received,  the 
Service  has  now  determined  that 
issuance  of  the  incidental  take  permits 
would  not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (NEPA).  The  Service  has 
prepared  a  Finding  of  No  Significant 
Impact  (FONSI)  based  on  the  EA  and 
public  comment.  This  notice  is 
provided  piusuant  to  Section  10  of  the 
Act. 

We  have  evaluated  the  issuance  of 
section  10(a)(lHB)  permits  under 
section  7  of  the  Act  by  conducting  an 
intra-Service  section  7  consultation.  We 
have  determined  that  issuance  of  the 
permits  will  not  jeopardize  the 
continued  existence  of  the  affected 
species.  We  ^ve  presented  this 
determination  in  ihe  biological  opinion 
prepared  in  our  analysis  of  the 
inddental  take  permit  applications. 

We  have  evaluated  whether  the 
proposed  permits  would  meet  the 
issuance  criteria  established  by  section 
10(a)(2)(B)  of  the  Act.  We  have 
determined,  and  outlined  in  our  Set  of 
Findings,  that  the  incidental  take  permit 
applications  meet  these  criteria  for 
issuance. 

Copies  of  the  FONSI.  biological 
opinion,  and  Set  of  Findings  have  been 
forwarded  to  those  people  and  groups 
who  commented  in  response  to  our 
previous  public  notices.  Copies  of  these 
documents  are  also  avsulable  to  those 
who  have  not  commented  on  these 
applications  before  (see  ADDRESSES 
below).  Final  permit  issuance  will  occur 
no  sooner  than  April  19,  2002. 
ADDRESSES:  Persons  wishing  to  receive 
the  application.  HCP.  EA,  FONSI, 
biological  opinion,  and  set  of  findings 
may  obtain  an  electronic  copy  on 
compact  disk  by  writing,  telephoning,  or 
e-mailing  the  Service's  Southeast 
Regional  Office,  Atlanta.  Georgia  (see 
CONTACTS  below).  Docimients  will  also 
be  available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office.  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Geoigia  30345  (Attn:  Endangered 
Species  Permits),  Ecological  Services 
Field  Office,  1208-B  Main  Street, 


Daphne,  Alabama  36526,  or  Bon  Secour 
National  Wildlife  Refuge,  12295  State 
Highway  180,  Gulf  Shores.  Alabama 
35603.  Please  reference  permit  numbers 
TE007985-O  and  TE031 307-0  in 
requests  for  the  documents  discussed 
herein. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
David  Dell,  Regional  HCP  Coordinator, 
(see  ADDRESSES  above),  telephone:  404/ 
679-7313,  facsimile:  404/679-7081.  e- 
mail:  david_dell9fws.gov;  or  Ms. 
Celeste  South,  Fish  and  Wildlife 
Biologist.  Daphne  Field  Office.  Alabama 
(see  ADDRESSES  above),  telephone:  251/ 
441-5181. 

Dated:  March  29,  2002. 
Cynthia  K.  Dohner, 
Acting  Regional  Director. 
[FR  Doc.  02-6491  Filed  4-8-02;  8:45  am] 

■LUNQ  COOe  4)10-M-P 


DEPARTMENT  OF  THE  INTERiOR 

Biireau  of  Land  ItanageniMit 
[IIT-060-1020-PQ1 

Central  Montana  Raaourca  Advlaory 
CouncH 


AGENCY:  Bureau  of  Land  Management. 
Lewistown  Field  Office.  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Central  Montana 
Resource  Advisory  Council  will  meet 
May  1  and  2.  2002,  at  the  Stage  Stop 
Inn,  in  Choteau.  Montana. 

liie  May  1st.  2002.  meeting  will  begin 
at  1  p.m.  with  a  30-minute  public 
comment  period.  The  council  will  then 
hear  briefings  and  consider  reports  from 
council  members  and  BLM  staff 
concerning  BLM's  core  team  structure 
for  preparing  a  resource  management 
plan;  council  subgroup 
recommendations;  energy  developments 
along  the  Rocky  Mountain  front;  an 
energy  policy  update;  and  the  Macum 
Environmental  Assessment  update.  This 
meeting  is  scheduled  to  adjoiun  at  5 
p.m. 

The  May  2nd,  2002,  meeting  will 
begin  at  8  a.m.  with  a  30-nunute  public 
comment  period.  The  group  will  then 
consider  field  manager  issues;  rights-of- 
ways  and  easements  across  public 
lands;  budget  information;  an  update 
concerning  ferry  crossings  on  the  Upper 
Missouri  River;  the  draft  sage  grouse 
conservation  plan;  and  the  potential 
impact  of  swift  fox  management.  The 
council  will  then  move  into  several 
administrative  topics  (meeting  critique, 
travel  vouchers,  next  meeting  location- 
topics-logistics-etc).  This  meeting  is 
scheduled  to  adjourn  at  3:30  p.m. 


DATES:  May  1  and  2.  2002. 

Location:  Stage  Stop  Inn.  Choteau. 
Montana. 

FOR  FURTHER  INFORMATION  CONTACT: 
Malta  Field  Manager,  Malta  Field  Office, 
501  South  2nd  Street  East,  Malta. 
Montana  59538. 

SUPPLEMENTARY  INFORMATION:  These 
meetings  are  open  to  the  public  and 
there  will  be  a  public  comment  period 
at  the  beginning  of  each  meeting;  as 
detailed  above. 

David  L.  Mari, 

Field  Manager. 

(FR  Doc.  02-8238  Filed  4-8-02;  8:45  am] 

MUWO  CODE  4310-IS-F 


MISSISSIPPI  RIVER  COMMISSION 
Sunahina  Act  MaaUng;  Notica 

Agency  Holding  the  Meeting:         \ 
Mississippi  River  Commission. 
Tune  and  Date:  Begin  at  1:30  p.m.  and 
adjourn  by  4:00  p.m..  April  23,  2002. 
Place:  Mississippi  River  Commission 
Headquarters  Building.  1400  Walnut 
Street.  Vicksburg.  MS. 
Status:  Open  to  the  public  for 
observation  but  not  for  participation. 
A4atter  To  Be  Considered:  The 
Commission  will  consider  the 
Morganza,  Louisiana,  to  the  Gulf  of 
Mexico  Hurricane  Protection  Project 
Final  Feasibility  Report  and  Final 
Environmental  Impact  Statement. 
Contact  Person  for  More  Information: 
Mr.  Stephen  Gambrell.  telephone  601- 
634-5766. 

Tliomas  A.  Holden  Jr., 

Colonel.  Corps  of  Engineers,  Secretary, 

Mississippi  River  Commission. 

(FR  Doc.  02-8656  Filed  4-5-02;  12:34  pm] 

MUMGCOOC  3710-aX-M 


NATK3NAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-040)] 

DaM  Collaction  Improvamant  Act  of 
1996:  AdmNiiatrativa  Wage 
Qamiahmant 

AGENCY:  National  Aeronautics  and 
Space  Administration.  ~ 

ACTION:  Notice  of  withdrawal. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  (NASA)  has 
previously  issued  a  Notice  concerning 
administrative  wage  garnishment  under 
the  Debt  Collection  Improvement  Act  of 
1996.  in  the  Federal  Register  on  March 
7,  2002,  (67  FR  V04A7).  NASA 
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withdraws  that  Notice  and  will  be 
adopting  new  regulations  in  rulemaking. 
DATES:  Effective:  April  9,  2002. 
ADDRESSES:  NASA  Headquarters,  Code 
BFZ,  Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  Denwiddie,  (202)  358-0983. 

Stephen  J.  Varholy, 

Deputy  Chief  Financial  Officer. 

(FR  Doc.  02-8487  Filed  4-8-02;  8:45  am) 

BIUING  CODE  7510-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting  Notice 

DATE:  Weeks  of  April  8, 15.  22.  29,  May 

6, 13.  2002. 

PLACE:  Conunissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

WeekofAprilB,  2002 

fWday,  April  12,  2002 

9:25  a.m.    Affirmation  Session  (Public 
Meeting)  (if  needed) 

Week  of  April  15,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  April  15.  2002. 

Week  of  April  22,  2002— Tentative 

I  There  are  no  meetings  scheduled  for 
the  Week  of  April  22,  2002. 

Week  of  April  29,  2002— Tentative 

Tuesday,  April  30,  2002 

9:30  a.m.    Discussion  of 

Intergovernmental  Issues  (Closed — 
Ex.  9) 

Wednesday,  May  1.  2002 

^:55  a.m.    Affirmation  Session  (Public 
Meeting)  (if  needed) 
a.m.    Briefing  on  Results  of  Agency 
Action  Review  Meeting — Reactors 
.    (Public  Meeting)  (Contact:  Robert 

Pascarelli,  301-415-1245) 
This  meeting  will  be  webcast  live  at 
tile  Web  address — www.nrc.gov. 

Week  of  May  6,  2002— Tentative 

There  are  no  meetings  scheduled  for 
theWeekofMaye,  2002. 

Week  of  May  13.  2002— Tentative 

Thursday,  May  16.  2002 

9:25  a.m.    Affirmation  Session  (Public 
Meeting)  (if  needed) 

9:30  a.m.     Meeting  with  World 

Association  of  Nuclear  Operators 
(WANO)  (Public  Meeting) 


This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov. 
2  p.m.    Discussion  of 

Intragovemmental  Issues  (Closed — 
Ex.9) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 
ADDITIONAL  INFORMATION:  By  a  vote  of  5- 
0  on  April  2  and  3,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  (a)  Duke  Cogema 
Stone  &  Webster  (Savaimah  River  Mixed 
Oxide  Fuel  Fabrication  Facility);  Duke 
Cogema  Stone  &  Webster's  Petition  for 
Interlocutory  Review,  (b)  International 
Uranium  (USA)  Corp.  White  Mesa 
Uranium  Mill  Appeal  of  LBP-02-06 
(MLA-11),  and  c)  Private  Fuel  Storage 
(Independent  Spent  Fuel  Storage 
Installation)  Docket  No.  72-22-ISFSI; 
Order  responding  to  Utah's  Suggestion 
of  Lack  of  Jiu-isdiction'  and  Petition  for 
Rulemaking  under  the  Nuclear  Waste 
Policy  Act"  be  held  on  April  3,  and  on 
less  than  one  week's  notice  to  the 
public. 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  internet 
at:  www.nrc.gov/what-we-do/policy- 
making/ schedule. html. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  April  14,  2002. 
David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  Doc.  02-8611  Filed  4-5-02;  10:19  am] 

BILUNG  CODE  7590-01-M 


POSTAL  RATE  COMMISSION 

Briefing  on  OCA  Study 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  of  briefing. 


summary:  The  Commission's  Office  of 
the  Consumer  Advocate  (OCA)  will 
present  a  briefing  on  Tuesday,  April  9, 
2002,  beginning  at  11  a.m..  in  the  Postal 
Rate  Commission's  hearing  room.  The 
briefing  will  address  the  OCA's  recent 


report  on  the  quality  of  services  the 
Postal  Service  provides  to  the  public. 
The  briefing  is  open  to  the  public.  The 
report  is  posted  on  the  Commission's 
Web  site  (w}vw.prc.gov).  It  can  be 
accessed  by  selecting  "Consumer 
Advocate"  in  the  banner  and  selecting 
"OCA  Papers"  in  the  left-hand  frame. 

DATES:  April  9,  2002. 
ADDRESSES:  Postal  Rate  Commission 
(hearing  room),  1333  H  Street  NW.. 
Washington,  DC  20268-0001,  suite  300. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  general  coimsel. 
Postal  Rate  Commission,  202-789-6820. 

Steven  W.  WUliams, 

Secretary. 

[FR  Doc.  02-8489  Filed  4-8-02;  8:45  am] 

BRUNO  CODE  7710-FW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45685;  File  No.  SR-NASD- 
2001-86] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  National  Association  of 
Securities  Dealers,  Inc.  Relating  to 
Fees  for  Nasdaq  index  information 

April  3.  2002. 

On  December  4,  2001,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b-4  thereimder,2  a  proposed  rule 
change  to  amend  NASD  Rule  7030 
(Special  Options)  to  increase  the 
monthly  fee  charged  to  market  data 
vendors  for  non-core,  real-time 
information  about  Nasdaq  indexes. 
Nasdaq  established  the  fee  in  1992  at 
$500  per  month.  The  proposed  rule 
change  would  raise  the  fee  to  $2,000  per 
month. 

The  proposed  rule  change  was 
published  for  notice  and  comment  in 
the  Federal  Register  on  March  1 .  2002.^ 
The  Commission  received  no  comments 
on  the  proposal.  This  order  approves  the 
proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable,  to  a  national  securities 


« 15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  45472 


(February  22.  2002),  67  FR  9489. 
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association  *  and,  in  particular,  the 
requirements  of  Sections  15A(b)(5)*  and 
(6)«  of  the  Act.  Section  15A(b)(5) 
requires  the  equitable  allocation  of 
reasonable  fees  and  charges  among 
members  and  other  users  of  facilities 
operated  or  controlled  by  a  national 
securities  association.  Section  15A(b)(6) 
requires  rules  that  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities 
and  that  are  not  designed  to  {>ermit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 
The  Commission  received  no  comments 
on  the  proposed  fee  increase.  The 
Commission  believes  that  the  fee  is 
reasonable,  given  Nasdaq's 
representations  regarding  the  1,800% 
growth  of  Nasdaq  trading  volume,  the 
increase  in  processing  demands,  and  the 
Increase  in  the  subscriber  audience 
since  the  fee's  inception.  The 
Commission  believes  that  increasing  the 
fee  from  $500  per  month  to  $2,000  per 
month  should  not  impede  the 
widespread  availability  of  the  index 
information  on  a  non-dlscrlmlnatory 
basis. 

It  is  therefore  ordered,  piirsuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-NASD-2D01- 
86)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
J.  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Doc.  02-8485  Filed  4-8-02:  8:45  am) 
BRXMQ  cooe  W10-«1-P 


*  In  approving  this  proposed  jule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

» 15  U.S.C  78o-3(b)(5). 
•15U.S.C78o-3(b)(6). 
MS  U.S.C.  78s(b)(2). 

•  17  CFlt  20O.3O-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[FtetoaM  No.  34-45684;  File  No.  SR-NYSE- 
2001-45] 

Salf-Regulatory  Organizations;  NoUca 
of  Filing  and  Order  Granting  Partial 
Accalarated  Approval  of  Proposed 
Rule  Change,  Amendment  No.  1,  and 
Amendment  No.  2  Thereto  by  the  New 
York  Stock  Exchange,  Inc.  instituting  a 
Pilot  Program  Relating  to  Amendments 
to  the  Initial  Usting  Standards  and 
Alk>catk>n  Polk:y  for  Ck>sed-End 
Management  investment  Companies 
Registered  Under  ttte  Investment 
Company  Act  of  1940 

April  2.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
29,  2001,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  ni  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  March  14.  2002,  the  NYSE  filed 
Amendment  No.  1  to  the  proposed  rule 
change  with  the  Commission.'  On  April 
1,  2002,  the  NYSE  filed  Amendment  No. 
2  to  the  proposed  rule  change  with  the 
Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  Interested  persons 
and  grant  accelerated  approval  to  the 
portion  of  the  proposal  instituting  a 
pilot  program  relating  to  the  listing 
eligibility  criteria  and  allocation  policy 


'15  U.S.C  78s(bHl). 

»17CFR240.19b-4. 

'  See  letter  horn  Darla  C.  Stuckey,  Corporate 
Secretary,  NYSE,  to  Nancy ).  Sanow,  Assistant 
Director.  Division  of  Market  Regulation 
("Division"),  Commission,  dated  March  12,  2002 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
Exchange,  in  part,  substituted  the  phrase 
"investment  management  company"  for  "hind 
family,"  provided  a  basis  for  the  fund  family 
standards,  clarified  the  basis  for  establishing  a  fund 
group  and  the  change  in  terminology  in  the  listing 
standards  from  "net  assets"  to  "market  value  of 
publicly-held  shares,"  made  conforming  changes  to 
the  rule  text,  and  further  clarified  its  allocation 
policy  for  a  group  of  closed-end  funds. 

«  See  letter  from  Darla  C.  Stuckey,  Corporate 
Secretary,  NYSE,  to  Nancy  J.  Sanow,  Assistant 
Director,  Division,  Commission,  dated  April  1,  2002 
("Amendment  No.  2")  (replacing  Form  19b-4  in  its 
entirety).  In  Amendment  No.  2.  the  Exchange,  in 
part,  requested  a  three-month  pilot,  as  well  as 
permanent  approval  of  the  proposed  rule  change, 
substituted  the  phrase  "fund  family"  for 
"investment  management  company,"  defined  the 
term  "fund  family,"  clarified  that  each  fund  in  the 
group  is  individually  subject  to  the  Exchange's 
continuing  listing  criteria,  made  conforming 
changes  to  its  rule  text,  and  requested  accelerated 
approval  of  the  pilot. 


for  closed-end  management  Investment 
companies  registered  under  the 
Investment  Company  Act  of  1940 
("pilot"). 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  implement  a 
three-month  pilot  in  respect  of  the 
following  proposed  rule  change,  as 
amended,  while  the  Commission 
considers  permanent  approval  of  the 
proposal.  The  Exchange  is  proposing  to 
amend  Section  102,04  of  the  Exchange's 
Listed  Company  Manual  ("Manual") 
regarding  listing  standards  for  closed- 
end  management  investment  companies 
registered  under  the  Investment 
Company  Act  of  1940  (hereinafter 
referred  to  as  "funds"  or  "closed-end 
fimds").  The  Exchange  is  proposing  to 
apply  to  all  individual  closed-end  fimds 
that  desire  to  list  on  the  Exchange  the 
$60  million  public  market  value  test 
currently  used  for  funds  applying  in 
connection  with  their  initial  public 
offering.^  In  addition,  the  Exchange  is 
proposing  a  standard  imder  which  a 
group  of  funds  meeting  certain  specified 
requirements  can  be  listed  concurrently 
by  a  single  "fimd  family,"  even  if  the 
group  Includes  one  or  more  funds  with 
less  than  $60  million  in  public  market 
value.  Finally  the  Exchange  is  proposing 
to  amend  Its  Allocation  Policy  and 
Procedures  ("Allocation  Policy")  with 
respect  to  the  specialist  allocation  of 
funds  listed  in  such  a  fund  family 
group. 

The  text  of  the  proposed  rule  change 
is  available  at  the  NYSE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
NYSE  Included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  as  amended,  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 


^Tbe  language  in  the  current  Manual  Section 
102.04,  which  the  NYSE  is  proposing  to  replace, 
requires  that  a  newly  organized  fund  have  $60 
million  in  "net  assets."  The  NYSE  proposes  to  use 
the  term  "market  value  of  publicly  held  shares,"  but 
represents  that  there  is  no  substantive  change 
involved  in  this  diffisrent  terminology.  In  the  case 
of  any  IPO,  whether  of  a  business  company  or  a 
fund,  the  Exchange  has  always  looked  at  whether 
the  offering  has  raised  $60  million,  and  that  is  what 
the  Exchange  will  continue  to  do  under  the 
amended  rule.  Similarly,  with  a  transfer  the 
Exchange  has  always  looked  at  the  aggregate  market 
value  of  publicly  held  shares,  and  that  is  what  the 
Exchange  will  continue  to  do  under  the  amended 
rule.  See  Amendment  No.  1,  supra  note  3. 
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arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 


considerations  '^  and  that  accelerated 
approval  will  enable  the  Exchange  to 
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the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
change 

1.  Purpose 

The  Exchange  represents  that 
currently  there  are  over  380  closed-end 
funds  listed  on  the  Exchange.  The 
Exchange  asserts  that  many  of  these 
fimds  represent  multiple  listings  from  a 
family  of  funds  such  as  Nuveen,  Morgan 
Stanley,  Van  Kampen  or  Merrill  Lynch.e 
The  Exchange  represents  that  funds  are 
often  ofi^ered,  issued,  and  listed  in 
groups,  such  as  state  municipal  bond 
fimds.  It  is  the  Exchange's 
understanding  that  the  fund  families 
prefer  to  list  ^  fimds  in  a  group  on  the 
same  market,  but  can  encounter 
difficulties  when  one  or  more  of  a  group 
falls  below  the  size  required  by  the 
Exchange.  As  the  Exchange  explored  a 
specific  standard  for  group  listings  of 
closed-end  funds,  it  determined  that  it 
made  sense  not  only  for  groups  of  newly 
formed  funds  but  for  groups  of  .existing 
funds  as  well.  This,  in  tiun,  prompted 
the  Exchange  to  re-examine  Its  current 
policy  of  applying  a  different  set  of 
standards  to  funds  with  three  or  more 
years  of  operating  history.  Presently, 
such  funds  must  meet  the  financial 
standards  applicable  to  regular 
operating  companies  (earnings,  cash 
flow,  etc.),  in  contrast  to  newly  formed 
funds,  which  may  be  listed  based  only 
on  raising  at  least  $60  million.  The 
Exchange  has  determined  that  this 
distinction  between  existing  and  newly 
formed  funds  no  longer  serves  any 
desired  business  or  other  purpose,  and 
so  is  appropriate  for  elimination. 
Accordingly,  the  Exchange  is  proposing 
to  apply  a  $60  million  public  market 
value  test  to  all  funds  seeking  to  list, 
regardless  of  whether  they  are  newly 
formed  funds,  or  existing  funds 
transferring  from  another  market. 

In  addition,  the  Exchange  is 
proposing  to  apply  the  following 
original  listing  standards  to  a  group  of 
closed-end  funds  listed  concurrently  by 
a  single  fund  family.  By  meeting  the 
following  criteria,  die  funds  in  the 
group'  could  all  be  listed  even  if  one  or 


more  of  the  group  did  not  satisfy  the  $60 
million  test: 

•  Total  group  market  value  of 
publicly  held  shares  (offering  proceeds, 
in  the  case  of  newly  formed  funds)  must 
equal  in  the  aggregate  at  least  $200 
million: 

•  Each  group  must  average  a 
minimum  of  $45  million  in  market 
value  of  publicly  held  shares  (proceeds) 
per  fund;  and 

•  No  single  fund  in  the  group  can 
have  a  market  value  of  publicly  held 
shares  (proceeds)  less  than  $30  million. 

As  discussed  above,  this  group 
standard  will  apply  regardless  of 
whether  the  group  consists  of  newly 
formed  or  existing  funds,  or  a 
combination  thereof.^  The  Exchange  has 
determined  that  the  foregoing  standards 
achieve  a  balance  between  maintaining 
the  Exchange's  standards  at  an 
appropriate  level,  and  providing  some 
additional  flexibility  to  fund  families 
that  desire  to  conciurently  list  a  group 
of  closed-end  funds  on  the  same 
Exchange.^ 

The  Exchange  is  also  proposing  to 
amend  its  Allocation  Policy '°  to 
provide  that  the  Allocation  Committee 
should  generally  allocate  to  one 
specialist  unit  all  the  closed-end  funds 
in  a  family  group  listed  under  the  group 
criteria  discussed  above.  The  Exchange 
believes  that  economies  of  scale  and 
more  effective  utilization  of  resources 
may  be  realized  through  the  allocation 
of  a  group  of  what  are  likely  to  be  less 
actively  traded  securities  to  one 
specialist  unit,  rather  than  to  have  the 
individual  funds  within  the  group 
allocated  to  a  number  of  units.  In  certain 
situations,  however,  the  Allocation 
Committee  would  be  permitted  to 
allocate  funds  within  a  group  to  more 
than  one  unit.  Such  situations  could 
include,  for  example,  instances  where 
the  number  of  funds  in  the  group,  the 
types  of  funds,  or  the  relative  values  of 
the  funds  suggest  to  the  Allocation 
Committee  that  allocation  to  more  than 


*The  Exchange  represents  that  a  "fund  family" 
(as  the  term  is  used  herein)  consists  of  funds  with 
a  common  investment  adviser  or  having  investment 
advisers  which  are  all  affiliates  of  one  another.  See  ,j 
Amendment  No.  2,  supra  note  4. 

'The  Exchange  represents  that  the  composition  of 
the  group  will  fa«  determined  in  each  case  by  the 


investment  adviser  bringing  the  group  listing  to  the 
Exchange.  See  Amendment  No.  1,  supra  note  3. 

"  See  Amendment  No.  2,  supra  note  4. 

»See  Amendment  Nos.  1  and  2,  supra  notes  3  and 
4.  Once  a  group  of  closed-end  funds  is  listed  under 
the  proposed  standards,  each  fund  in  the  group  will 
be:andividually  subject  to  the  Exchange's  continued 
listing  criteria  applicable  to  funds  specified  in 
Section  802.01B  of  the  Manual. 

""The  intent  of  the  Exchange's  Allocation  Policy 
is  (1)  to  ensure  that  the  allocation  process  is  based 
on  fairness  and  consistency  and  that  all  specialist 
units  have  a  fair  opportunity  for  allocations  based 
on  established  criteria  and  procedures;  (2)  to 
provide  an  incentive  for  ongoing  enhancement  of 
performance  by  specialist  units;  (3)  to  provide  the 
best  possible  match  between  specialist  unit  and 
security;  and  (4)  to  contribute  to  the  strength  of  the 
specialist  system. 


one  specialist  unit  would  be 
appropriate. 

The  Exchange  first  notes  that  the 
normal  Allocation  Policy  apply  to 
closed-end  funds  being  listed  on  the 
Exchange  just  as  they  apply  to  any  other 
business  corporation  being  listed. 
Therefore,  the  amendment  being, 
proposed  hereby  is  altering  the 
Allocation  Policy  in  only  the  discreet 
manner  specified.  The  Exchange 
represents  that  all  the  other  aspects  of 
the  Allocation  Policy,  including  the 
method  by  which  the  listed  company  is 
permitted  to  pick  from  a  panel  of 
specialists  put  together  by  the 
Allocation  Committee,  will  apply." 

The  Exchange  also  has  stated  that  the 
allocation  of  a  family  group  to  a  single 
specialist  is  to  be  the  norm  when  listing 
fund  families.  The  Exchange  represents 
that  closed-end  fimds  are  often  less 
actively  traded  than  regular  listed 
companies,  and  the  fact  that  a  femlly 
group  will  include  one  or  more  funds  on 
the  smaller  end  of  the  spectrum  suggests 
that  those  members  of  the  group  may 
trade  even  less  actively  than  the  average 
closed-end  fund.  As  a  result,  it  will 
usually  be  most  appropriate  to  have  the 
entire  group  allocated  to  the  same 
specialist,  so  that  it  has  the  chance  to 
trade  both  the  larger  and  the  smaller 
funds  in  the  group.  However,  the 
Allocation  Policy  recognizes  that  there 
are  situations  where  the  Allocation 
Committee  may  conclude  that  allocation 
to  more  than  one  specialist  unit  is 
preferable.  The  Exchange  asserts  that  it 
is  impossible  to  predict  all  the 
circumstances  in  which  this  might  arise, 
which  is  why  the  Allocation  Committee 
is  being  provided  with  the  discretion  to 
react  to  situations  as  they  occur. 
However,  one  set  of  circumstances  that 
might  prompt  the  Allocation  Committee 
to  allocate  to  more  than  one  specialist 
is  if  a  partlcidarly  large  family  group  is 
presented  with  possibly  several  funds  in 
the  various  size  categories.  The 
Exchange  asserts  that  it  could  be 
considered  overly  burdensome  to  ask 
one  unit  to  take  on  the  entire  group  at 
one  time,  and  it  could  be  very  possible 
to  divide  the  group  into  two  or  perhaps 
even  more  tranches  for  allocation 
purposes,  while  still  serving  the  goal  of 
fairness  and  efficiency  that  has 
prompted  the  family  group  approach 
described  herein." 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 


"  See  Amendment  No.  1,  supra  note  3. 
»2  Id. 
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consistent  with  section  6(b)  of  the  Act,^^ 
in  genmal.  and  furthers  the  objectives  of 
Section  6ft))(5),'*  in  particular,  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
petfecX  the  mechanism  of  a  free  and 
open  maricet  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Hie  Exchange  has  neither  solicited 
nor  received  any  written  comments  with 
respect  to  the  proposed  rule  change. 

HL  Date  of  ECEectiveness  of  the 
Propoeed  Rule  Change  and  Timing  for 
ConuniHion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
RegialBr  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  sudi  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  [Hoposed  rule  change 
should  be  disapproved. 

The  Exchange  has  requested  that  the 
Commission  find  good  cause  pursuant 
to  section  19(b)(2)  of  the  Act,"  for 
approving  the  establishment  of  the  pilot 
for  a  three-month  period  ending  on  July 
5,  2002  (or  until  such  earlier  time  as  the 
Commission  grants  the  Exchange's 
request  for  permanent  approval  of  the 
pilot),  prior  to  the  30th  day  after  the 
date  of  publication  of  notice  thereof  in 
the  Federal  Register.  The  Exchange 
represents  that  accelerated  approval  will 
enable  the  Exchange  to  accommodate 
the  timetable  of  listing  fund  families  on 
the  Exchange.^*' 

IV.  SobdUtion  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ftx)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2001-45  and  should  be 
submitted  by  April  30,  2002. 

V.  Commission  Findings  and  Order 
Granting  Partial  Accelerated  Approval 
of  PropMed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended, 
relating  to  the  establishment  of  the  pilot 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  under 
section  6(b)(5)  of  the  Act  '^  that  the  rules 
of  an  exchange  be  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  firee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public."  The  Commission  believes  that 
the  proposed  pilot  strikes  a  reasonable 
balance  between  the  Exchange's 
obligation  to  protect  investors  and  their 
confidence  in  the  market  and  the 
Exchange's  obligation  to  perfect  the 
mechanism  of  a  free  and  open  market  by 
listing  funds,  including  fund  families, 
on  the  Exchange. 

The  Commission  finds  good  cause  for 
approving  the  pilot  prior  to  the  30th  day 
after  publication  in  the  Federal 
Register.  The  NYSE  has  represented  that 
it  desires  to  promptly  implement  the 
proposed  rule  change  based  on  business 


considerations  "  and  that  accelerated 
approval  will  enable  the  Exchange  to 
accommodate  its  timetable  for  listing 
fund  families.^"  The  Commission 
believes  that  accelerated  approval  will 
permit  the  Exchange  to  continue  listing 
funds  and  accommodate  the  desire  of 
fund  families  to  list  groups  of  closed- 
end  funds  on  one  marketplace,  while 
allowing  the  Commission  adequate  time 
to  consider  the  Exchange's  proposal  for 
permanent  approval  of  the  pilot.^^ 
Accordingly,  die  Commission  finds  it 
appropriate  and  consistent  with  sections 
6(b)(5)  and  19(b)(2)  of  the  Act"  for 
partially  approving  the  proposed  rule 
change,  as  amended,  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*^  the 
proposed  rule  change,  as  amended,  (File 
No.  SR^NYSE-2001-45)  is  approved  on 
a  pilot  basis  until  July  5,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  02-8514  Filed  4-»-02;  8:45  am) 
MLUNO  cooc  aoio-oi-i* 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  r4o.  34-45680;  FHe  No.  SfM>CX- 

2002-16] 

S«lf-R«gulatofy  Organizations;  Notica 
of  Rling  and  Immadlata  Eftaetivanaaa 
of  Propoaad  Rula  Changa  by  tha 
Pacific  Exchanga,  Inc.  Raiating  to 
Changaa  to  tha  PCX'a  Schadula  of 
Faaa  and  Chargaa  for  Excluuiga 
Sarvicaa 

April  2.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  20, 
2002.  the  Pacific  Exchange,  hic.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 


"15U.S.C78in»). 

'«15U.S.C78«bX5). 

>»t5  U.S.C.  78«(bK2). 

**Sot  Ammdinent  No.  2,  $upm  note  4. 


"15U.S.C.  78«b)(5). 

■•In  approving  this  pilot,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.a  7ac(f). 


'•Telephone  conversation  between  James  F. 
Duffy.  Senior  Vice  President,  Elena  Daly,  Assistant 
General  Counsel,  NYSE;  and  Sonia  A.  Patton. 
Special  Counsel,  and  Frank  N.  Genco,  Attorney, 
Division,  Commission,  on  April  02,  2(X)2. 

"> See  Amendment  No.  2,  supra  note  4. 

"  Approval  of  the  three-month  pilot  period 
should  not  be  interpreted  as  suggesting  that  the 
Commission  is  predisposed  to  approving  the 
proposal  on  a  permanent  basis. 

"  IS  U.S.C  78f(b)(5)  and  78s(b)(2). 

"  15  U.S.C  788(b)(2). 

"  17  CFR  200.3O-3(a)(12). 

>  15  use.  78s(b)(l). 

>17CFR240.19b-4. 
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"Commission")  the  proposed  rule 
change  as  described  in  Items  1,  n,  and 
ni  below,  which  Items  have  been 
prepared  by  the  PCX.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 

Te  Proposed  Rule  Change 
The  Exchange  proposes  to  modify  its 
"Schedide  of  Fees  and  Charges  for 
Exchange  Services"  for  services  it  will 
offer  to  ETP  Holders  ^  and  Sponsored 
Participants  *  that  use  the  new 
electronic  trading  facility  of  the 
Exchange  and  its  wholly-owned 
subsidiary  PCX  Equities,  hic.  ("PCXE"). 
called  the  Archipelago  Exchange 
("ArcaEx").  The  Exchange  also  proposes 
to  waive  certain  application  processing 
and  monthly  fees  relating  to  Equity 
Trading  Permits  ("ETPs"). 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  prc»posed  deletions  are  in 
brackets. 
«        •        •        *        • 

SCHEDULE  OF  FEES  AND  CHARGES 
FOR  EXCHANGE  SERVICES 

L*        •        *        • 
CEOPELAGO  EXCHANGE: 
TRADE  RELATED  CHARGES 

EXCHANGE  TRANSACTIONS 

BTP  Holders  and  Sponsored 
Participants^ 

Round  Lots:  $0,003  per  share 
(applicable  to  inbound  orders  executed 
against  orders  residing  in  the  Book,  and 
orders  routed  away  and  executed  by 
another  market  center  or  participant) 
I  Odd  Lots:  $0.03  per  share  (applicable 
to  any  inbound  odd-lot  orders  executed 
against  orders  residing  in  the  Book,  and 
orders  routed  away  and  executed  by 
another  market  center  or  participant) 


j   J  See  PCXE  Rule  1  .l(n)  (defining  "ETP  Holder"). 

*  A  "Sponsored  Participant"  means  "a  person 
which  has  entered  into  a  sponsorship  arrangement 
With  a  Sponsoring  ETP  Holder  pursuant  to  (PCXE) 
Rule  7.29."  See  PCXE  Rule  l.l(tt). 

*  These  transaction  fees  do  not  apply  to:  (1) 
Directed  Orders,  regardless  of  account  type,  that  are 
matched  within  the  Directed  Order  Process;  (2) 
Directed  Orders  for  the  account  of  a  retail  public 
customer  that  are  executed  partially  or  in  their 
entirety  via  the  Directed  Order.  Display  Order. 
Working  Order,  and  Tracking  Order  processes 
(however,  any  unfilled  or  residual  portion  of  a  retail 
customer's  order  that  is  routed  away  and  executed 
by  another  market  center  or  participant  will  incur 
this  transaction  fee):  (3)  orders  executed  in  the 
Opening  Auction  and  the  Market  Order  Auction:  (4) 
Cross  Orders:  (5)  commitments  received  through 
ITS:  and  (6)  participants  in  the  Nasdaq  UTP  Plan 
that  transmit  orders  via  telephone. 


ARCHIPELAGO  EXCHANGE:  ETP 
FEES  AND  CHARGES 

Monthly  ETP  Fee:  $2,000  (Waived) 
ETP  Application  Fees — 

Initial  Processing  Fee:  $350  (Waived) 

Investigation  Fee:  $100  fee  per 
applicant  for  registration  as  ETP  Holder 
(includes  any  cpntrol  person  listed  on 
Schedule  A  of  Form  BD)  or  Market 
Maker  Authorized  Trader.  Fee  is  also 
applicable  to  each  Authorized  Trader 
and  its  designated  supervisor  associated 
with  an  ETP  Holder  for  which  PCX  is 
DEA. 

Fingerprinting  Fee:  $30  fee  per 
applicant  for  registration  as  ETP  Holder 
(includes  any  control  person  listed  on 
Schedule  A  of  Form  BD)  or  Market 
Maker  Authorized  Trader.  Fee  is  also 
applicable  to  each  Authorized  Trader 
and  its  designated  supervisor  associated 
with  an  ETP  Holder  for  which  PCX  is 
DEA. 

ARCHIPELAGO  EXCHANGE: 
MARKET  MAEKR  FEES  AND 
CHARGES 

Market  Maker  Transaction  Credits^ 
Round  Lots:  $0,001  per  share  (credit) 

(applicable  to  Q  orders  executed  against 

other  participants'  orders) 
Odd  Lots:  $0.02  per  share  (credit) 

(applicable  to  any  market  maker  that 

executes  against  an  odd-lot  order  in  the 

Odd  Lot  Tracking  Order  Process,  as 

defined  in  PCXE  Rule  7.31(g)) 

ARCHIPELAGO  EXCHANGE: 
OTHER  FEES  AND  CHARGES 

Primary  Connectivity 

Charge  (includes  one  router  and  one 
circuit):  $0 
Regulatory  Fees — 

FOCUS  Filing  Fee:  $25  annual  filing 
fee  for  ETP  Holders  for  which  the  PCX 
is  the  Designated  Examining  Authority 

Registration  Fee:  $50  annual  fee  for 
new  applications,  maintenance,  or 
transfer  of  registration  status  for  each 
Registered  Representative  and  each 
Registered  Options  Principal  (fee 
collected  by  NASD).  Fee  will  not  apply 
to  an  ETP  Holder  if  such  broker-dealer 
holds  a  regular  PCX  membership. 

DEA  Fee:  $2,000  monthly  fee  per  firm 
$250  annual  fee  per  trader  $75  one-time 
registration  fee  per  trader 

Application  for  Approved 

Status  Despite  Grounds  for  Statutory 

Qualification:  $250  fee  per 
application 
«        *        •        *        • 

PCX  GENERAL  OPTIONS 
MEMBERSHIP  FEES 

MEMBERSHIP  APPUCA^nON  FEES: 
$350  initial  fee  (nonrefundable)  $100 
renewal  fee,  vrithin  six  months  of 
termination 


INITIAL  MEMBERSHIP  FEE:  5%  of 
the  average  price  of  the  last  three 
membership  sales,  with  a  minimum  of 
$1,000  and  a  maximum  of  $4,000 

DUES  $750:  per  month  per 
membership 

OPTIONS  ORIENTATION  AND  TEST 
FEE:  $1,000 

[EQUITIES  TEST  FEE]:  [$50  per  test) 
TRANSFER  OF  MEMBERSHIP:  $250 
for  permanent  intra-firm  or  inter-firm 
transfer  $100  for  temporary  intra-firm 
transfer  (period  less  than  30  days)  $50 
for  one-day  intra-firm  transfer 

PURCHASE  OF  ADDITIONAL 
MEMBERSHIP:  $200  per  seat  purchase 

SALE  OF  MEMBERSHIP  LEASE 
AGREEMENTS:  $200  per  seat  sale 
Existing  Member:  $350  per  agreement 
Reactivation  of  Terminated  Member: 
$350  if  within  12  months;  if  over  12 
months,  see  INTITAL  MEMBERSHIP 
FEE 

ASAP®  MEMBERSHIP  FEE 
(Automated  System  Access  Privilege): 
$4,000  [ler  year  (non-refimdable) 

[PCX  CONSTITUTION  AND  RULES]: 
($12  for  members] 

[(soft  cover)]:  [$20  for  nonmembers] 
REGULATORY  FEES— 

Focus  Filing  Fee:  $25  annual  filing  fee 
for  member  organizations  for  which  the 
Exchange  is  the  Designated  Examining 
Authority 

Registration  Fee:  $45  annual  fee  for 
new  applications,  maintenance,  or 
transfer  of  registration  status  for  each 
Registered  Representative  and  each 
Registered  Options  Principal  (collected 
by  the  NASD) 

DEA  Fee:  «  $2,000  monthly  fee  per 
firm  $250  annual  fee  per  trader  $75  one- 
time registration  fee  per  trader 

APPUCATION  FOR  APPROVED 
STATUS  DESPITE  GROUNDS  FOR 
STATUTORY  DISQUALIFICATION: 
$250  fee  per  application 
*        •        *        *        * 

[PCX  EQUITIES:  TRADE-RELATED 
CHARGES] 

[EXCHANGE  TRANSACTIONS] 

[Cumulative  Billable  Shares  Per  Month] 

[First  4  million  shares:  $0.31  per  100 
shares] 

[Next  10  million  shares:  $0.17  per  100 
shares] 

[Next  8  million  shares:  $0.09  per  100 
shares] 

[Over  22  million  shares:  $0.05  per  100 
shares] 


■These  fees  will  apply  to  member  organizations 
for  which  the  Exchange  is  the  Designated 
Examining  Authority.  Member  organizations  that 
can  demonstrate  that  at  least  25%  of  their  income, 
as  reflected  on  the  most  recently  submitted  FOCUS 
Report,  was  derived  from  on-floor  activities  will  be 
exempt  from  these  charges. 
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of  PCXE's  traditional  floor  trading 
environment.  PCX  and  PCXE  will  be 


matched  within  the  Directed  Order 
Process;  ^^  (2)  Directed  Orders  for  the 


to  each  Authorized  Trader ''  (including 
any  person  that  is  responsible  for 
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[OFFBOARD  TRADE  RECORDING  AND 
COMPARISON! 

[$0.05  per  100  shares  for  each  side  of 
individual  stock,  warrant,  or  rights  for 
offboard  trades  submitted  for 
comparison  (comparison  charges  are 
capped  at  20,000  shares  per  trade  side; 
minimum  of  $0.05,  maximiun  of  $10).] 

($0.03  per  $1,000  bond  face  value  for 
each  side  of  individual  bond  trade 
submitted  for  comparison  (minimum  of 
$0.03,  maximum  of  $3].] 

[AMEX-LISTED  ISSUES]:  [Trades  in 
AMEX-listed  equity  issues  are  not 
subject  to  transaction  or  comparison 
charges.] 

(PCX  EQUITIES:  FLOOR  AND 
SPEOAUST  FEES] 

[ETP  FEE):  ($2,000  per  month] 

[SPECIAUST  AND  FLOOR  BROKER 
FEE]:  ($2,000  per  month) 

[EQUITY  ASAP  HOLDER  FEE): 
[$4,000  per  year] 

[FLOOR  PRIVILEGE  FEE):  ($165  per 
month  for  each  registered  floor  member 
and  registered  clerk] 

[SPECL\UST  FACILITY  FEE):  ($300 
per  month  service  fee  per  post] 

[SPECL\UST  SYSTEMS  FEE):  ($1,550 
per  month  per  post] 

[WORKSTATION  FEES] 

[Specialists]:  (First  workstation  (thriee 
PCs)  included  in  Specialist  Systems 
Fee) 

[Brokers]:  ($175  per  month) 

[Additional  PCs):  ($175  per  month  per 
PC  (plus  additional  wire  service 
charges)] 

[MARKET  DATA  FEEj 

'  [Specialists]:  ($400  per  month  per 
post  for  base  services,  plus  wire  service 
charges) 

[Brokers]:  ($200  per  month  per  broker 
for  base  services,  plus  wire  services 
charges] 

(SUPPLEMENTAL  SPECIAUST  POST 
FEE):  ($6,750  per  month  per 
consolidated  post) 

[ALTERNATE  SPECL\UST  FEES) 

[$200  initial  registration  fee] 
$100  initial  fee  for  each  issue  traded) 
[$50  ongoing  monthly  fee  for  each 
issue  traded] 

[$5  transaction  charge  per  outgoing 
oSboard  order  (charge  for  outgoing 
orders  offset  by  cumulative  credit  for 
non  ITS  alternate  specialist  executions)] 

[FLOOR  BROKER  BOOTHS] 

($125  per  month  for  small  booth] 
($250  i>er  month  for  large  booth] 
($375  per  month  for  area  booth] 


(INTERMARKET  TRADING  SYSTEM 
(ITS)] 

($0,005  per  share  on  net  outgoing 
specialist  principal  ITS  trades, 
excluding  preopening  responses  (charge 
for  outgoing  trades  offset  by  cumulative 
credit  for  incoming  trades)] 

(CARD  ACCESS  FEE) 

($40  per  month  for  member  firm 
employees  needing  access  to  the 
equities  floor,  but  who  do  not  pay  a 
floor  privilege  fee) 

($100  replacement  fee] 

[TELEPHONES) 

($60  per  month  per  32-button  phone] 

((Los  Angeles  only)] 

($45  per  month  per  16-button  phone] 
[$9  per  month  per  line] 
($1  per  month  per  appearance) 
(WIRE  SERVICES):  [Pass-through  fees) 

[PACIFIC  CLEARING  CORPORATION) 

[Post  Cashiering):  ($2,150  per  month] 
[Post  Clearing):  ($2,350  per  month] 
(PCC  Symbol  Fee):  ($175  per  symbol 
per  month  charged  to  non-specialist 
symbols  with  trade  comparison  activity) 

(Special  Processing  Fee):  ($20  per 
balance  order  for  dually  traded.  NSCC/ 
DTC-ineligible  items  (specialists  only)] 
•        *        •        *        * 

PCX  (EQUITIES  AND]  OPnONS: 
REPORT  FEES 

(EQUITIES  REPORTS) 

[Transaction  Blotter  Report] 

(No  fee  for  first  copy) 
($30  per  month  for  each  additional 
copy) 

[Security  Ledger  Report) 

[No  fee  for  first  copy] 

($30  per  month  for  each  additional 
copy] 

(Trade  Activity  Data  Extract):  ($150 
per  month  per  clearing  symbol) 

(Security  Ledger  Data  Extract):  [$150 
per  month  plus  $250  initial  set-up  fee] 

(MIS  Reports  (various)):  ($50  per 
month  plus  development  and  set-up 
costs] 

OPTIONS  REPORTS 

Standard  Report  Package:  $55  per 
month  per  symbol,  plus  $0.0055  per 
contract,  to  a  maximum  of  $550  per 
month 

User  Activity  Extracts  (Batch): 
$0.0075  per  trade  plus  development  and 
set-up  costs 

Online  Data  Extract:  $500  per  month 

SPECIALIZED  REPORT.  PRINTING 
AND  PROCESSING:  Development  and 
production  costs 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  PCX  proposes  to  modify  its  fee 
schedule  to  reflect  the  variety  of 
services  it  proposes  to  offer  to  ETP 
Holders  and  Sponsored  Participants 
(collectively  "Users")  that  access 
ArcaEx.  The  amended  fee  schedule  will 
include  transaction  fees  and  charges  for 
a  variety  of  other  services,  including  the 
installation  and  maintenance  of  certain 
equipment.  PCX  also  proposes  to  adopt 
a  transaction  credit  for  registered  Market 
Makers  who  enhance  liquidity  by 
entering  Q  Orders  ^  that  interact  against 
other  Users'  orders  on  ArcaEx.  In 
addition,  the  PCX  represents  that, 
because  it  is  PCXE's  intent  to  operate 
the  ArcaEx  facility  in  place  of  the 
PCXE's  traditional  floor  trading 
environment,  it  proposes  to  eliminate 
all  of  the  current  fees  and  charges 
related  to  floor  trading  of  equity 
securities  on  the  Exchange.  The 
proposed  changes  to  the  Exchange's 
"Schedule  of  Fees  and  Charges  for 
Exchange  Services"  are  discussed 
below. 

a.  Background 

On  October  25,  2001,  the  Commission 
approved  a  proposed  rule  change  by  the 
PCX  to  establish  ArcaEx,  a  new 
electronic  trading  facility  of  PCXE.^ 
ArcaEx  is  an  electronic  securities 
trading  facility  for  use  by  ETP  Holders 
and  their  customers.  ArcaEx  will 
provide  automatic  order  execution 
capabilities  in  securities  listed  or  traded 
on  the  PCXE,  and  will  operate  in  place 


'  Q  Orders  are  limit  orders  that  are  submitted  to 
ArcaEx  by  a  Market  Maker  in  those  securities  in 
which  the  Market  Maker  is  registered  to  trade.  See 
PCXE  Rule  7.31(k). 

■■  See  Securities  Exchange  Act  Release  No.  44983 
(October  25.  2001),  66  FR  55225  (November  1,  2001) 
(File  No.  SR-PCX-00-25)  (order  approving  the 
ArcaEx  as  the  equities  trading  facility  of  PCXE). 
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of  PCXE's  traditional  floor  trading 
environment.  PCX  and  PCXE  will  be 
responsible  for  all  regulatory  functions 
related  to  the  facility,  and  Archipelago 
Exchange,  L.L.C.  ("Archipelago"),  a 
subsidiary  of  Archipelago  Holdings, 
L.L.C.,  will  be  responsible  for  the 
business  of  the  facility  to  the  extent  that 
these  activities  are  not  inconsistent  with 
the  regulatory  and  oversight  functions  of 
PCX  and  PCXE. 

b,  Proposed  Fees 

I  The  Exchange  proposes  to  modify  its 
fees  applicable  to  its  equities  business 
by  adopting  transaction  fees  and  other 
charges  relating  to  the  ArcaEx  facility. 
The  proposed  fees  wrill  be  divided  into 
four  principal  categories.  The  first 
category  will  relate  to  transaction  fees. 
The  second  category  will  include 
certain  administrative  fees  in 
connection  with  the  ETP  application 
process.  The  third  category  will  cover 
fees,  charges,  and  credits  applicable  to 
registered  Market  Makers.  The  fourth 
category  will  include  all  other  fees, 
charges,  and  credits.  The  items  in  these 
categories  are  discussed  separately 
below. 

ii  Transaction  Fees 
(A)  General 

The  Exchange  proposes  to  charge  all 
Users  a  transaction  fee  of  $0,003  per 
share  for  orders  that  take  liquidity  firom 
the  ArcaEx  Book«  and  for  orders  that 
are  routed  away  to  another  market 
center  or  participant.*"  In  other  words, 
any  order  entered  by  a  User  that 
executes  against  an  order  residing  in  the 
Book,  or  any  unfilled  or  residual  portion 
of  an  order  that  is  routed  away  and 
executed  by  another  market  center  or 
participant,  will  incur  this  transaction 
fee.  The  Exchange  represents  that  this 
proposed  fee  structure  will  have  the 
effect  of  attracting  resting  limit  orders 
into  the  Book,  which  will  help  promote 
liquidity,  transparency,  and,  in  turn, 
price  discovery.  The  Exchange  notes 
that  this  proposed  transaction  fee  will 
not  apply  to:  (1)  Directed  Orders, 
regardless  of  account  type,  that  are 


matched  within  the  Directed  Order 
Process; "  (2)  Directed  Orders  for  the 
account  of  a  retail  public  customer  that 
are  executed  partially  or  in  their  entirety 
via  the  other  order  processes;  '^  (3) 
orders  executed  in  the  Opening  Auction 
and  the  Market  Order  Auction; "  (4) 
Cross  Orders;  *"  (5)  commitments 
received  through  the  Intermarket 
Trading  System;  and  (6)  participants  in 
the  Nasdaq/National  Market  System/  ^ 
Unlisted  Trading  Privileges  Plan  that  * 
transmit  orders  via  telephone.' ^ 

(B)  Odd  and  Mixed  Lots 

The  Exchange  proposes  to  charge  a  fee 
of  $0.03  per  share  for  executed  orders 
that  are  initially  entered  as  odd  lot 
orders  (this  includes  the  odd  lot  portion 
of  a  mixed  lot).  This  charge  will  not 
apply  to  odd  lot  orders  that  were  created 
as  a  result  of  a  partial  fill  of  a  round  lot 
order. 

ii.  ETP  Fees  and  Charges 

The  PCX,  initially,  proposes  not  to  . 
charge  an  ETP  application  fee  or  a 
monthly  ETP  fee.  The  PCX.  however, 
proposes  to  assess  a  $100  fee  for  the 
required  background  check  and  a  $30 
fingerprinting  fee  per  applicant  for 
registration  as  an  ETP  Holder  (including 
any  control  person  listed  on  Schedule  A 
of  Form  BD)  or  Market  Maker 
Authorized  Trader. '«  The  Exchange 
represents  that  the  backgroimd  check 
and  fingerprinting  fees  will  also  apply 


.  8  ArcaEx  will  maintain  an  electronic  file  of 
orders,  called  the  ArcaEx  Book,  through  which 
orders  will  be  displayed  and  matched.  The  ArcaEx 
Book  will  be  divided  into  four  components,  called 
processes— the  Directed  Order  Process,  the  Display 
Order  Process,  the  Working  Order  Process,  and  the 
Tracking  Order  Process.  See  PCXE  Rules  7.36  and 
7.37,  for  a  detailed  description  of  these  order 
execution  processes. 

'"The  fifth  step  of  the  ArcaEx  execution 
algorithm  involves  routing  orders  away  to  other 
market  centers  or  market  participants.  This  will 
occur  if  there  are  no  opportunities  to  match  an 
order  within  ArcaEx.  or  to  access  the  best  price 
available  in  the  market.  Routing  is  available  only  to 
those  ETP  Holders  who  have  entered  into  a  Routing 
^gi«ement.  See  PCXE  Rule  7.37(d). 


' '  The  Directed  Order  Process  is  the  first  step  in 
the  ArcaEx  execution  algorithm.  Through  this 
process.  Users  may  direct  an  order  to  a  Market 
Maker  with  whom  they  have  a  relationship  and  the 
Market  Maker  may  execute  the  order.  To  access  this 
process,  the  User  must  submit  a  Directed  Order, 
which  is  a  market  or  limit  order  to  buy  or  sell  that 
has  been  directed  to  the  a  particular  market  maker 
by  the  User.  See  PCXE  Rule  7.37(a)  (description  of 
"Directed  Order  Process"). 

•2  If  a  retail  public  customer  order  has  not  been 
executed  in  its  entirety  after  progressing  through 
the  Directed  Order,  Display  Order,  Working  Order, 
and  Tracking  Order  Processes,  the  remaining 
portion  of  such  order,  if  eligible,  will  be  routed  to 
another  market  center  or  participant.  Any  executed 
portion  of  that  order  will  be  subject  to  the  proposed 
transaction  fee. 

13  See  PCXE  Rules  7.35(b)  and  (c)  for  a  detailed 
description  of  the  Opening  Auction  and  the  Market 
Order  Auction,  resjjectively. 

'♦  A  Cross  Order  is  defined  as  a  two-sided  order 
with  instructions  to  match  the  identified  buy-side 
with  the  identified  sell-side  at  a  specified  price  (the 
cross  price),  subject  to  price  improvement 
requirements.  See  PCXE  Rule  7.31(s).  , 

'5  See  Joint  Self-Regulatory  Organization  Plan 
Governing  the  Collection,  Consolidation  and 
Dissemination  of  Quotation  and  Transaction 
Information  for  Exchange-Listed  Nasdaq/National 
Market  System  Securities  Traded  on  Exchanges  on 
an  Unlisted  Trading  Privilege  Basis,  Section  IX 
("Market  Access"),  Securities  Exchange  Act  Release 
No.  45081  (November  19.  2001).  66  FR  59273 
(November  27,  2001). 

'6 See  PCXE  Rule  l.l(v)  (defining  "Market  Maker 
Authorized  Trader"). 


to  each  Authorized  Trader ''  (including 
any  person  that  is  responsible  for 
supervising  such  Authorized  Trader) 
that  is  associated  with  an  ETP  Holder 
for  Which  the  PCX  is  the  Designated 
Examining  Authority  ("DEA").  The 
Exchange  represents  that  these  fees  are 
intended  to  recover  the  Exchange's 
administrative  expenses  in  connection 
with  the  ETP  application  process. 

iii.  Market  Maker  Transaction  Credits 

Under  the  proposed  fee  structure, 
registered  Market  Makers  will  receive  a 
credit  of  $0,001  per  share  for  any  Q 
Orders  they  have  entered  that  are 
executed  against  Users'  orders.  In 
addition,  $0.02  per  share  will  be 
credited  to  any  Market  Maker  that 
executes  against  an  odd  lot  order  in  the 
Odd  Lot  Tracking  Order  Process. '»  The 
Exchange  represents  that  these  credits 
are  intended  to  provide  an  incentive  to 
firms  to  become  Market  Makers  and  to 
build  liquidity  in  the  ArcaEx  Book, 
which  will  foster  price  competition  and 
order  interaction. 

iv.  Other  Fees  and  Charges 

(A)  User  Connectivity  Fees 

The  Exchange  represents  that 
Archipelago  will  be  responsible  for  User 
connectivity  to  ArcaEx.  This  will 
include  initiating  contracts,  trading 
connections,  and  User  set-up.  Only 
those  Users  that  have  been  approved  by 
PCXE  are  authorized  to  enter  into 
transactions  on  ArcaEx.  There  will  be 
no  charge  for  the  primary  connection 
and  router  to  the  ArcaEx  trading  facility; 
however,  redimdant  or  additional 
connections  will  incur  a  charge.  Those 
Users  who  wish  to  obtain  additional 
connections  to  the  facility  will  have  to 
pay  the  actual  charges  incurred  by 
Archipelago  or  the  service  provider 
retained  for  the  work  being  performed. 

(B)  Regulatory  Fees 

PCX  proposes  to  adopt  the  following 
regulatory  fees:  (1)  a  $25  annual  FOCUS 
filing  fee  for  ETP  Holders  for  which  the 
Exchange  is  the  DEA;  (2)  a  $50  annual 
fee  to  all  registered  representatives  and 
registered  options  principals  for 
maintenance,  new  applications,  or 
transfer  of  registration  status; '»  (3)  DEA 


"See PCXE  Rule  1.1(g)  (defining  "Authorized 
Trader"). 

'•The  Tracking  Order  Process  is  the  fourth  step 
of  the  ArcaEx  execution  algorithm.  If  the  unfilled 
marketable  order  (or  portion  of  an  order)  that  enters 
the  Tracking  Order  Process  is  an  odd  lot,  such  order 
will  be  executed  against  a  market  maker  that  is 
registered  as  an  Odd  Lot  Dealer.  See  PCXE  Rules 
7.31(g)  and  7.37(c). 

"The  Exchange  represents  that,  to  avoid 
duplicative  billing,  the  annual  fee  charged  to  all 
registered  representatives  and  options  principals 

Continued 
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fees  for  trading  firms  and  their 
traders;  ^o  and  (4)  a  $250  fee  per 
application  for  approved  statiis  despite 
grounds  for  statutory  disqualification. 
The  PCX  represents  that  these  fees  are 
consistent  with  the  PCX's  current  fee 
structure,  and  are  intended  to  offset 
costs  related  to  regiilatory  oversight  and 
enforcement. 

c.  Applicability  of  Existing  PCXE  Fees 

In  addition  to  the  new  proposed  fees 
set  forth  above,  the  PCX  proposes  to 
delete  from  its  current  fee  structure  the 
following  fees,  which  relate  primarily  to 
floor  trading  and  specialists  or  are 
otherwise  inapplicable  to  the  new 
trading  environment:  (1)  Transaction 
and  comparison  charges  (including  fees 
that  are  paid  by  specialists  firms  to  the 
Pacific  Clearing  Corporation  for 
providing  trade  settlement  and 
processing  services);  (2)  systems  and 
communication  equipment  related 
charges  (including  booth  fees  and 
market  data  services  provided  by  third 
party  vendors  to  ETP  Firms  through  the 
PCXE  on  a  pass  through  basis);  and  (3) 
charges  for  various  trade  information 
and  clearing  reports  that  are  produced 
by  PCXE  for  ETP  Finns. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6(b)  of  the 
Act,2^  in  general,  and  Section  6(b)(4)  of 
the  Act,^2  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 


will  not  apply  to  an  ETP  Holder  if  such  broker- 
dealer  holds  a  regular  PCX  membership. 

">The  DEA  fees  include  a  S2,000  monthly  fee  per 
firm,  a  $250  annual  fee  per  trader,  and  a  $75  one- 
time registration  fee  per  trader. 

Under  the  current  PCX  fee  schedule,  an 
exemption  from  these  DEA  fees  will  be  granted  to 
any  member  operating  from  the  PCX  trading  floor 
that  has  demonstrated  that  at  least  25%  of  its 
income  (as  reflected  on  the  most  recently  submitted 
FtXnJS  Report)  was  derived  from  on-floor 
activities.  This  exemption  has  not  been  included  in 
the  proposed  fee  schedule  for  ArcaEx  because  it  is 
inapplicable  to  the  new  trading  environment.  The 
PCX  indicated  that  it  intends  to  retain  this 
exemption  for  options.  A  technical  correction  was 
made  to  the  proposed  rule  text  to  indicate  the 
retention  of  this  exemption  under  the  "PCX  General 
Options  Membership  Fees."  Telephone 
conversation  between  Peter  D.  Bloom.  Regulatory 
Policy.  PCX.  and  Sapna  C.  Patel.  Attorney,  Division 
of  Market  Regulation,  Commission,  on  April  1, 
2002. 

"  15  U.S.C.  78fl[b). 

"15U.S.C.  78f[bM4). 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

no.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A){ii)  "  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  IQb-*** 
thereimder  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fitim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  shoiild  refer  to  File  No. 
SR-PCX-2002-16  and  should  be 
submitted  by  April  30,  2002. 


"  15  U.S.C  78«(bK3KAKii). 

"17  CFR  240.19b-«(0(2)- 

"  For  purposes  of  calculating  the  eOnlay  period 
within  which  the  Commission  may  summarily 
abrogate  the  proposed  rule  change  under  Section 
19(b)(3)(C)  of  the  Act.  the  Commission  considers 
that  period  to  commence  on  March  20.  2002,  the 
date  the  PCX  filed  the  proposed  rule  change.  See 
15  U.S.C  788(bK3KC). 


For  the  Ck)minission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 
J.  Lynn  Taylor.  • 

Assistant  Secretary. 

[FR  Doc.  02-8486  Filed  4-8-02;  8:45  am) 
BRJJNOCOOt  SOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ftolMS*  No.  34-45661 ;  RIe  No.  SR-PHLX- 
2002-19] 

S«lf-R«gulatory  Organizations;  Notica 
of  Filing  and  Immadtarta  Effactlvanaaa 
of  Propoaad  Rula  Changa  by  ttia 
Phlladalphia  Stock  Exchanga,  Inc. 
Ralatkig  to  Incraaaing  ttia  Amount  of 
ttm  Lata  Charga  bnpoaad  Purauant  to 
Exchanga  Rula  50 

April  2,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  March  IS. 
2002.  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("(Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  Tlie 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
tlie  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  the 
amount  of  the  late  charge  that  is 
imposed  by  the  Phlx  as  set  forth  in  Phlx 
Rule  50.  Ciurently,  the  late  charge  is  set 
at  a  rate  of  1  percent  simple  interest  for 
each  thirty-day  period  or  fraction 
thereof,  calculated  on  a  daily  basis, 
during  which  accoiuits  payable  to  the 
Exchange  remain  outstanding  at  least 
thirty-one  days.  The  Exchange  proposes 
to  increase  the  amount  of  the  late  charge 
from  1  percent  to  1.5  percent.  All  other 
provisions  relating  to  the  Exchange's 
late  charge  as  specified  in  Rule  50 
would  remain  the  same. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Phlx,  and  the 
Ckimmission. 


»>  17  CFR  200.3O-3(a)(12]. 
•  15  U.S.C.  78»(b)(l). 
»17CFR240.19b-4. 
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FoMi  states  do  not  participate  in  the 

FvPf-iitivfi  (TrHer  12372  orocess: 


Mr.  Max  Summers,  State  Director, 
University  of  Missouri,  Suite  300. 


SBDC  Program  Organization 

Thp  Ifiad  .SBDC  ooerates  a  statewide 
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XL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Cbange 

'  In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
ia  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 ,  Purpose 

The  Exchange  is  proposing  to  increase 
the  amount  of  the  late  charge  imposed 
by  the  Exchange  from  1  percent  to  1.5 
percent  in  order  to  encourage  members 
to  pay,  on  a  timely  basis,  monies  due 
and  owed  the  Exchange,  which,  in  turn, 
should  deter  the  practice  of  late 
payments. 

The  Exchange  notes  that  the  proposed 
fee  change  will  be  effective  with  respect 
to  all  accoimt  receivable  balances  that 
are  due  to  Phlx  on  or  after  April  1,  2002. 
Thus,  delinquent  balances  due  in  March 
at  a  rate  of  1  percent  will  be  charged  a 
rate  of  1.5  percent  effective  April  1, 
2002. 

2.  Statutory  Basis 

I  The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  section  6(b)(4) 
of  the  Act  *  in  particular,  in  that  it  is  an 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  the 
Exchange's  members  who  do  not  make 
timely  payments  to  the  Exchange.  The 
Exchange  also  believes  that  the  higher 
interest  rate  should  encourage  prompt 
pajrment  of  monies  due  and  owed  the 
Exchange. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
he  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


C.  Self-Regulatory  Orgaruzation's 
Statement  on  Comments  on  the  ' 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  any  written  comments  on 
the  proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Because  the  foregoing  proposed  rule 
change  establishes  or  changes  a  due,  fee, 
or  charge  imposed  by  the  Exchange,  it 
has  become  effective  upon  filling 
pursuant  to  section  19(b)(3)(A)  of  the 
Act.s  and  Rule  19b-^(f)(2)  ^  thereunder. 
At  any  time  within  60  days  of  the  filing 
of  such  proposed  rule  chemge,  the 
Commission  may  siunmarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  aiiy  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-19  and  should  be 
submitted  by  April  30,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 
Depu  ty  Secretary'. 
|FR  Doc.  02-8515  Filed  4-8-02;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3402] 

State  of  Texas;  Disaster  Loan  Areas 

Bexar  Coimty  and  the  contiguous 
counties  of  Atascosa,  Bandera,  Comal. 
Guadalupe,  Kendall,  Medina  and 
Wilson  in  the  State  of  Texas  constitute 
a  disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
that  occurred  on  March  19,  2002. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
May  31,  2002,  and  for  economic  injury 
until  the  close  of  business  on  January  2. 
2003,  at  the  address  listed  below  or 
other  locally  annoimced  locations: 

U.S.  Small  Business  Administration, 
Disaster  Area  3  Office,  4400  Amon 
Carter  Blvd.,  Suite  102,  Ft.  Worth,  TX 
76155. 

The  interest  rates  are: 

For  Physical  Damage:  Percent 

Homeowners   with  credit  available 

elsewhere  6.625^ 

Homeowners  without  credit  avail- 
able elsewhere  3.312 

Businesses    with    credit    available 

elsewhere  7.000 

Businesses  and  non-profit  organiza- 
tions    without     credit     available 

elsewhere  3.500 

Others  (including  non-profit  organi- 
zations) with  credit  available  else- 
where    6.375 

For  Economic  Injury:  Businesses  and 
small  agricultural  cooperatives  with- 
out credit  available  elsewhere  3.500 

The  numbers  assigned  to  this  disaster 
are  340211  for  physical  damage  and 
9P0300  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  April  1,  2002. 
Hector  V.  Barreto, 
Administrator. 

[FR  Doc.  02-8460  Filed  4-8-02;  8:45  am] 
BHJJNG  CODE  a02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Notice  of  Action  Subject  to 
intergovernmental  Review  Under 
Executive  Order  12372 

agency:  Small  Business  Administration. 
action:  Notice  of  Action  Subject  to 
hitergovemmental  Review  Under 
Executive  Order  12372. 


summary:  The  Small  Business 
Administration  (SBA)  is  notifying  the 
public  that  it  intends  to  grant  the 
pending  applications  of  22  existing 
Small  Business  Development  Centers 
(SBDCs)  for  refunding  on  October  1, 
2002.  subject  to  the  availability  of  funds. 
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2002  at  1  p.m.  at  the  Mezzanine,  405 
Capitol  Street,  Charleston,  West 


i :J. 


-_..ii  u,.^;^. 


DEPARTMENT  OF  TRANSPORTATION 
Offiee  of  tlie  Secretary  ■*. 


Management  System  website  at:  http:// 
dms.dot.gov.  Click  on  "Help."  "DMS 
Web  Helo."  or  "DMS  Freauentlv  Asked 
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Four  states  do  not  participate  in  the 
Executive  Order  12372  process: 
therefore,  their  addresses  are  not 
included.  A  short  description  of  the 
SBDC  program  follows  in  the 
supplementary  information  below. 

Tne  SBA  is  publishing  this  notice  at 
least  120  days  before  the  expected 
refunding  date.  The  SBDCs  and  their 
mailing  addresses  are  listed  below  in 
the  address  section.  A  copy  of  this 
notice  also  is  being  furnished  to  the 
respective  State  single  points  of  contact 
designated  under  the  Executive  Order. 
Each  SBDC  application  must  be 
consistent  with  any  area-wide  small 
business  assistance  plan  adopted  by  a 
State-authorized  agency. 
DATES:  A  State  single  point  of  contact 
and  other  interested  State  or  local 
entities  may  submit  written  comments 
regarding  an  SBDC  refunding  within  30 
days  from  the  date  of  publication  of  this 
notice  to  the  SBDC. 
AOORESSES: 

Addresses  of  Relevant  SBDC  State 
Directors  r 

Mr.  Robert  McKinley.  Region  Director, 
Univ.  of  Texas  at  San  Antonio,  1222 
North  Main  Street,  San  Antonio,  TX 
78212,  (210)  458-2450 

Mr.  Conley  Sadyer,  State  Director.  West 
Virginia  Development  Office  950 
Kanawha  Boulevard.  East,  Charleston, 
WV  25301,  (304)  558-2960 

Mr.  Dennis  Gruell,  State  Director. 
University  of  Cotmecticut,  2100 
Hillside  Road.  U  Box  1094,  Storrs,  CT 
06269-1094,  (860)  486-4135 

Mr.  Clinton  Tymes,  State  Director, 
University  of  Delaware,  One 
Innovation  Way.  Suite  301.  Newark, 
DE  19711,  (302)  831-2747 

Mr.  Michael  Young,  Region  Director, 
University  of  Houston,  2302  Fannin, 
Suite  200.  Houston,  TX  77002,  (713) 
752-8425 

Ms.  Becky  Naugle,  State  Director, 
University  of  Kentucky,  225  Gatton 
College  of  Business  Economics, 
Lexington.  KY  40506-0034,  (859) 
257-7668 

Ms.  Liz  Klimback.  Region  Director. 
Dallas  Community  College.  1402 
Corinth  Street.  Dallas.  TX  75212. 
(214) 860-5835 

Ms.  Rene  Sprow.  State  Director.  Univ.  of 
Maryland  ®  College  Park,  7100 
Baltimore  Avenue,  Suite  401, 
Baltimore",  MD  20742-1815,  (301) 
403-8300 

Mr.  Craig  Bean,  Region  Director.  Texas 
Tech  University,  2579  South  Loop 
289,  Suite  114,  Lubbock,  TX  79423- 
1637,  (806)  745-3973 

Ms.  Diane  Wolverton,  State  Director, 
University  of  Wyoming,  P.O.  3922, 
Laramie.  WY  82071,  (307)  766-3505 


Mr.  Max  Summers,  State  Director, 
University  of  Missouri,  Suite  300, 
University  Place,  Columbia,  MO 
65211  (573)  882-0344 

Mr.  Ronald  Manning,  State  Director, 
Iowa  State  University,  137  Lynn 
Avenue,  Ames,  L\  50010,  (515)  292- 
6351 

Mr.  James  L.  King,  State  Director,  State 
University  of  New  York.  SUNY  Plaza, 
S-523,  Albany,  NY  12246.  (518)  443- 
5398 

Ms.  Holly  Schick  State  Director,  State 
Director,  Ohio  Department  of 
Development,  71  South  High  Street, 
Columbus,  OH  43226-1001,  (614) 
466-2711 

Mr.  Donald  L.  Kelpinski,  State  Director, 
Vermont  Technical  College.  P.O.  Box 
188.  Randolph  Center.  VT  05061- 
0188.  (802)  728-9101 

Mr.  Warren  Bush,  SBDC  Director, 
University  of  the  Virgin  Islands,  8000 
Nisky  Center,  Suite  720,  St.  Thomas, 
US  VI  00802-5804,  (340)  776-3206 

Ms.  Carmen  Marti,  SBDC  Director,  Inter 
American  University,  Ponce  de  Leon 
Avenue,  #416,  Edificio  Union  Plaza, 
Suite  7-A,  Hato  Rey,  PR  00918,  (787) 
763-6811 

FOR  FURTHER  MFORMATION  CONTACT: 

Johnnie  L.  Albertson,  Associate 
Administrator  for  SBDCs,  U.S.  Small 
Business  Administration,  409  Third 
Street,  SW,  Suite  4600,  Washington,  DC 
20416. 

SUPPLEMENTARY  INFORMATION: 

Description  of  the  SBDC  Program 

A  partnership  exists  between  SBA 
and  an  SBDC.  SBDCs  offer  training, 
counseling  and  other  business 
development  assistance  to  small 
businesses.  Each  SBE)C  provides 
services  under  a  negotiated  Cooperative 
Agreement  with  SBA.  the  general 
management  and  oversight  of  SBA.  and 
a  state  plan  initially  approved  by  the 
Governor.  Non-Federal  funds  must 
match  Federal  funds.  An  SBDC  must 
operate  according  to  law.  the 
Cooperative  Agreement.  SBA's 
regulations,  the  annual  Program 
Aimouncement.  and  program  guidance. 

Program  Objectives 

The  SBIX;  program  uses  Federal 
funds  to  leverage  the  resources  of  states, 
academic  institutions  and  the  private 
sector  to: 

(a)  strengthen  the  small  business 
community: 

(b)  increase  economic  growth; 

.  (c)  assist  more  small  businesses:  and 

(d)  broaden  the  delivery  system  to 
more  small  businesses. 


SBDC  Program  Organization 

The  lead  SBDC  operates  a  statewide 
or  regional  network  of  SBDC  service    . 
centers.  An  SBDC  must  have  a  full-time 
Director.  SBDCs  must  use  at  least  80 
percent  of  the  Federal  funds  to  provide 
services  to  small  businesses.  SBDCs  use 
volunteers  and  other  low  cost  resources 
as  much  as  possible. 

SBDC  Services 

An  SBDC  must  have  a  full  range  of 
business  development  and  technical 
assistance  services  in  its  area  of 
operations,  depending  upon  local  needs. 
SBA  priorities  and  SBDC  program 
objectives.  Services  include  training  and 
counseling  to  existing  and  prospective 
small  business  owners  in  management, 
marketing,  finance,  operations, 
planning,  taxes,  and  any  other  general 
or  technical  area  of  assistance  that 
supports  small  business  growth. 

The  SBA  district  office  and  the  SBDC 
must  agree  upon  the  specific  mix  of 
services.  They  should  give  particular 
attention  to  SBA's  priority  and  special 
emphasis  groups,  including  veterans, 
women,  exporters,  the  disabled,  and 
minorities. 

SBDC  Program  Requirements 

An  SBDC  must  meet  programmatic 
and  financial  requirements  imposed  by 
statute,  regulations  or  its  Cooperative 
Agreement.  The  SBDC  must: 

(a)  locate  service  centers  so  that  they 
are  as  accessible  as  possible  to  small 
businesses; 

(b)  open  all  service  centers  at  least  40 
hours  per  week,  or  during  the  normal 
business  hours  of  its  state  or  academic 
Host  Organization,  throughout  the  year; 

(c)  develop  working  relationships 
with  financial  institutions,  the 
investment  community,  professional 
associations,  private  consultants  and 
small  business  groups:  and 

(d)  maintain  lists  of  private 
consultants  at  each  service  center. 

Dated:  April  2.  2002. 
Johnnie  L.  Albertson, 

Associate  Administrator  for  Small  Business 
Development  Centers. 
IFR  Doc.  02-8461  Filed  4-8-02;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Public  Federal  Regulatory 
Enforcement  Faimeea  Roundtable; 
Region  ill  Regulatory  Fairness  Board 

The  Small  Business  Administration 
Region  III  Regulatory  Fairness  Board 
and  the  SBA  Office  of  the  National 
Ombudsman  will  hold  a  Public 
Roundtable  on  Wednesday,  April  17, 
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2002  at  1  p.m.  at  the  Mezzanine,  405 
Capitol  Street,  Charleston,  West 
Virginia,  to  provide  small  business 
owners  and  representatives  of  trade 
associations  with  an  opportunity  to 
share  information  concerning  the 
federal  regulatory  enforcement  and 
compliance  environment. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Stephen  M. 
Glass  in  writing  or  by  fax,  in  order  to  be 
put  on  the  agenda.  Stephen  M.  Glass. 
District  Counsel  for  the  U.S.  Small 
Business  Administration,  West  Virginia 
District  Office,  320  West  Pike  Street, 
Suite  330,  Clarksburg,  WV  26301,  phone 
1  (800)  767-8052  press  8  for  West 
Virginia  and  then  ext.  229,  fax  (304) 
623-0023,  e-mail: 
Stephen  .g}ass@sba  .gov. 

For  more  information,  see  our  Web 
site  at  www.sba.gov/ombudsman. 

Dated:  March  29,  2002. 
Michael  L.  Barrera, 
National  Ombudsman. 
[PR  Doc.  02-8458  Filed  4-8-02;  8:45  am] 
BiLUNO  COOE  S02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Public  Federal  Regulatory 
Enforcement  Fairness  Hearing;  Region 
VII  Regulatory  Fairness  Board 

The  Small  Business  Administration 
Region  VII  Regulatory  Fairness  Board 
and  the  SBA  Office  of  the  National 
Ombudsman  will  hold  a  Public  Hearing 
on  Monday,  April  29,  2002  at  12:30  p.m. 
at  the  Wichita  Area  Chamber  of 
Commerce,  350  W.  Douglas,  Wichita, 
Kansas  67202-2970,  to  receive 
comments  and  testimony  from  small 
business  owners,  small  government 
entities,  and  small  non-profit 
organizations  concerning  the  regulatory 
enforcement  and  compliance  actions 
taken  by  federal  agencies. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Edgar 
Poindexter  in  writing  or  by  fax,  in  order 
to  be  put  on  the  agenda.  Edgar 
Poindexter,  U.S.  Small  Business 
Administration,  Wichita  District  Office, 
271  West  Third  Street  North.  Suite 
2500.  Wichita.  KS  67202-1212,  phone 
(316)  269-6631,  fax  (316)  269-6618,  e- 
mail:  ^dgar.poindextei®sba.gov 

I   For  more  information,  see  our  Web 
site  at  www.sba.gov/ombudsman. 

Dated:  March  29,  2002. 
Michael  L.  Barrera, 
National  Ombudsman. 
[FR  Doc.  02-8459  Filed  4-8-02;  8:45  am) 
MUJNO  CODE  MttS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  No.  OST-01-10380] 

Hazardous  Materials:  Knowledge 
Required  for  Civil  Penalty  Enforcement 
Proceedings 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  public  meeting  and 
invitation  to  comment. 


SUMMARY:  Interested  parties  are  invited 
to  submit  comments  for  consideration 
by  DOT  in  developing  additional 
guidance  as  to  when  a  reasonable 
person  offering,  accepting  or 
transporting  a  hazardous  material  in 
commerce  would  be  deemed  to  have 
knowledge  of  facts  giving  rise  to  a 
violation  of  Federal  hazardous  material 
transportation  law  or  the  Hazardous 
Materials  Regiilations. 
DATES:  Public  meeting.  The  public 
meeting  will  be  held  on  June  19,  2002, 
from  9  a.m.  to  4  p.m.  The  meeting  will 
end  before  4:00  p.m.  if  all  topics  have 
been  addressed  and  all  participants 
heard. 

Comments.  Written  comments  must 
be  received  by  July  19,  2002. 
ADDRESSES:  Public  meeting.  The  public 
meeting  will  be  held  in  Room  2201  of 
the  U.S.  Department  of  Transportation 
headquarters  building  (Nassif  Building), 
400  Seventh  Street,  SW,  Washington, 
DC  20590-0001.  Any  person  desiring  to 
attend  the  public  meeting  must  notify 
LCDR  Thomas  Sherman  by  telephone  or 
e-mail  (see  FOR  FURTHER  INFORMATION 
CONTACT  below)  no  later  than  June  5, 
2002,  in  order  to  facilitate  entry  to  the 
Nassif  Building.  It  is  recommended 
attendees  arrive  early  to  facilitate  new 
enhanced  building  security  procedures. 
Each  j)erson  should  indicate  which  of 
the  four  topics  described  at  the  end  of 
this  notice  that  he  or  she  wishes  to 
discuss. 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  LCDR  Sherman  as  soon 
as  possible. 

Comments.  You  must  address 
comments  to  the  Dockets  Management 
System.  U.S.  Department  of 
Transportation,  Room  PL-401, 400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  (OST-O1-1G380)  and 
submit  two  copies  of  your  comments.  If 
you  want  to  confirm  that  we  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  conmients  by  e- 
mail  by  accessing  the  DOT  Dockets 


Management  System  website  at:  http:// 
dms.dot.gov.  Click  on  "Help,"  "DMS 
Web  Help,"  or  "DMS  Frequently  Asked 
Questions"  to  obtain  instructions  for 
filing  a  docimient  electronically. 

The  Dockets  Management  System  is 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  above  address.  You  may 
review  public  dockets  there  between  the 
hours  of  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  public 
holidays.  You  may  also  review 
comments  on-line  at  the  DOT  Dockets 
Management  System  website  at:  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Thomas  Sherman,  Intermodal 
Hazardous  Materials  Programs,  Office  of 
the  Associate  Deputy  Secretary,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  DC 
20009.  Telephone:  202-366-5846;  Fax: 
202-366-0263;  or  E-mail  (preferred): 
Tom.Sherman@ost.dot.gov. 

SUPPLEMENTARY  INFORMATION:     • 

Federal  hazardous  material 
transportation  law  provides  that  DOT 
may  assess  a  civil  penalty  against  a 
person  that  "knowingly  violates"  that 
law  or  die  HMR.  49  U.S.C.  5123(a)(1). 
The  same  section  of  the  law  also  states 
that 

A  person  acts  knowingly  when — 

(A)  the  person  has  actual  knowledge  of  the 
facts  giving  rise  to  the  violation;  or 

(B)  a  reasonable  person  acting  in  the 
circumstances  and  exercising  reasonable  care 
would  have  that  knowledge. 

This  statutory  definition  of 
"knowingly"  was  added  in  the 
Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (HMTUSA), 
Public  Law  101-615,  section  12, 104 
Stat.  3259  (Nov.  16,  1990),  to  "cover 
violations  that  are  conunitted 
negligently"  and  to  "negate  any 
inference  that  the  term  only 
encompasses  actions  based  on  actual 
knowledge  or  reckless  actions."  H. 
Report  No.  101-444,  Part  1,  Committee 
on  Energy  and  Commerce,  p.  47  (Apr.  3, 
1990)  (emphasis  in  original).' 


'  In  its  regulations,  the  Research  and  Special 
Programs  Administration  (RSPA)  had  implemented 
the  "knowingly"  sUndard  for  assessment  of  a  civil 
penalty  in  the  original  Hazardous  Material 
Transportation  Act,  Pub.  L.  93-633,  section  110,  88 
Stat.  2160  (Jan.  3, 1975).  and  defined  "knowingly" 
to  mean  that  a  person  (1)  has  actual  knowledge  of 
the  facts  that  give  rise  to  the  violation,  or  (2)  should 
have  known  of  the  facts  that  give  rise  to  the 
violation.  A  person  knowingly  commits  an  act  if  the 
act  is  done  voluntarily  and  intentionally. 

Former  49  CFR  107.299,  added  48  FR  2653  (Jan. 
20, 1983).  revised  56  FR  8624  (Feb.  28, 1991), 
moved  to  49  CFR  107.3  (Definitions),  61  FR  21094 
(May  9, 1996).  When  RSPA  revised  §  107.299  in 
1991  to  define  "knowingly"  consistent  with  the 
language  adopted  in  HMTUSA,  it  noted  that 

Continued 
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In  a  letter  to  the  Secretary  of 
Transportation,  Federal  Express 
Corporation  asked  DOT  to  develop 
further  guidance  on  what  constitutes 
"constructive  knowledge"  that  a  carrier 
is  deemed  to  have  of  the  presence  of 
hazardous  materials  when  the  carrier 
accepts  a  shipment  for  transportation. 
Federal  Express  stated  that  carriers  lack 
"essential  criteria  defining  constructive 
knowledge  of  undeclared  hazardous 
materials,  that  would  allow  the  carriers 
to  design  and  implement  a  viable 
system  for  training  their  employees,  and 
for  identifying  and  reporting 
discrepancies,  without  being  subjected 
to  second-guessing  after  a  shipment  has 
been  transported." 

In  its  letter.  Federal  Express  referred 
to  a  formal  interpretation  published  in 
the  Federal  Register  on  June  4, 1998.  63 
Fn  30411.  In  that  interpretation,  which 
was  coordinated  among  all  the  DOT 
agencies  to  which  enforcement 
authority  has  been  delegated,^  RSPA's 
Chief  Counsel  stated  that: 

a  carrier  knowingly  violates  the  HMR  when 
the  carrier  accepts  or  transports  a  hazardous 
material  with  actual  or  constructive 
knowledge  that  a  package  contains  a 
hazardous  material  which  has  not  been 
packaged,  marked,  labeled,  and  described  on 
a  shipping  paper  as  required  by  the  HMR. 
This  means  that  a  carrier  may  not  ignore 
readily  apparent  facts  that  indicate  that  either 
(1)  a  shipment  declared  to  contain  a 
hazardous  material  is  not  properly  packaged, 
marked,  labeled,  placarded,  or  described  on 
a  shipping  pap>er,  or  (2)  a  shipment  actually 
contains  a  hazardous  material  governed  by 
the  HMR  despite  the  fact  that  it  is  not 
marked,  labeled,  placarded,  or  described  on 
a  shipping  paper  as  containing  a  hazardous 
material. 
•         *         •         •         • 

In  the  case  of  an  undeclared  or  hidden 
shipment,  all  relevant  facts  must  be 
considered  to  determine  whether  or  not  a 
reasonable  person  acting  in  the 
circumstances  and  exercising  reasonable  care 
would  realize  the  presence  of  hazardous 
materials.  In  an  enforcement  proceeding,  this 
is  always  a  question  of  fact,  to  be  determined 
by  the  fact-fmder.  Because  innumerable  fact 
patterns  may  exist,  it  is  not  practicable  to  set 
forth  a  list  of  specific  criteria  to  govern 
whether  or  not  the  carrier  has  sufRcient 
constructive  knowledge  of  the  presence  of 
hazardous  materials  within  an  undeclared  or 


"Congress  eSectively  adopted  the  Department's 
historic  interpretation  of  the  term  'knowingly.' "  56 
FRB620. 

'  The  Secretary  of  Transportation  has  delegated  to 
five  agencies  within  DOT  the  authority  to  bring 
civil  penalty  enforcement  cases  and  assess  civil 
penalties  for  violations  of  Federal  hazardous 
material  transportation  law  or  the  HMR:  United 
States  Coast  Guard  (USCG).  Transportation  Security 
Administration  (TSA).  Federal  Railroad 
Administration  (FRA),  RSPA.  Federal  Motor  Carrier 
Safety  Administration  (FMCSA).  1.46(u).  1.47(iMl). 
1.49(s)(l).  1.53(bKl).  1.73(d)(1). 


hidden  shipment  to  Rnd  a  knowing  violation 
of  the  HMR. 

Information  concerning  the  contents  of 
suspicious  packages  must  be  pursued  to 
determine  whether  hazardous  materials  have 
been  improperly  offered.  A  carrier's 
employees  who  accept  packages  for 
transportation  must  be  trained  to  recognize  a 
"suspicious  p»ackage,"  as  part  of  their 
function-specific  training  as  specified  in  49 
CFR  172.704(a)(2),  because  the  legal  standard 
remains  the  knowledge  that  a  reasonable 
person  acting  in  the  circumstances  and 
exercising  reasonable  care  would  have.^ 

63  FR  at  30412. 

In  an  interim  response  to  Federal 
Express's  attorney,  the  Secretary  of 
Transportation  advised  that  DOTs 
Director,  Intermodal  Hazardous 
Materials  Programs  (IHMP),  located 
within  the  Office  of  the  Associate 
Deputy  Secretary  and  Director,  Office  of 
Intermodalism,*  would  be  the  focal 
point  in  developing  possible  guidance 
on  "constructive  knowledge."  In 
conjimction  with  FAA  (TSA),  FMCSA, 
FRA,  RSPA,  and  US(X.  the  Director  of 
IHMP  invites  interested  parties  to  attend 
a  public  meeting  and  to  comment  at  that 
meeting  or  separately  in  writing  on  the 
indicia  or  readily  apparent  facts  that 
would  indicate  die  potential  presence  of 
hazardous  materials  to  a  reasonable 
person  and  the  actions  that  a  reasonable 
person  should  take  in  response  to  those 
indicia  or  readily  apparent  facts. 

Logical  topics  for  discussion  at  the 
public  meeting  and  in  written 
comments  include: 

1.  The  responsibilities  of  an  offeror  of 
a  hazardous  material  to  properly  classify 
the  material,  package  the  material,  mark 
and  label  packagings,  outside 
containers,  and  overpacks,  describe  the 
material  on  a  shipping  paper,  and 
provide  placards  to  a  carrier. 

2.  The  responsibilities  of  a  carrier 
when  it  accepts  any  shipment  to  review 
documentation  that  accompanies  the 
shipment  and  inspect  the  packagings, 
outside  containers,  or  overpacks  to 
determine  (a)  whether  a  hazardous 


'  In  its  )une  14. 1996  Advisory  Guidance: 
Offering,  Accepting,  and  Transporting  Hazardous 
Materials.  61  FR  30444,  30446.  RSPA  urged  persons 
"who  engage  in  day-to-day  transportabon  activities 
Itol  make  a  concerted  effort  to  ensure  their  own 
compliance,  as  well  as  that  of  others  from  whom 
they  receive  shipments"  and  reminded  them  to:  (1) 
"Know  Your  Customer."  (2)  "Know  the  Packaging." 
(3)  "KnowA'erify  the  Proper  Hazardous  Material 
Description,"  (4)  "Visually  Inspect  Shipments,"  (S) 
"Advise  Your  Customer  of  Possible  Discrepancies," 
and  (6)  "Report  Violations." 

*  The  Secretary  of  Transportation  has  delegated  to 
the  Associate  Deputy  Secretary  and  Director.  OfRce 
of  Intermodalism.  the  authority  under  Federal 
hazardous  material  transportation  law  to  act  as  the 
focal  point  for  review  of  hazardous  materials 
policies,  monitor  departmental  hazardous  materials 
activities,  and  address  regulatory  and  programmatic 
cross-modal  issues  related  to  hazardous  materials  as 
warranted.  49  CFR  1.74. 


material  is  present,  and  (b)  when  a 
hazardous  material  is  present,  whether 
it  is  properly  packaged,  marked,  labeled, 
placarded,  and  described  on  a  shipping 
paper. 

3.  When  a  reasonable  person  should 
have  constructive  knowledge  of  the 
potential  presence  of  a  hazardous 
material  based  on  information  that  is 
readily  apparent  from:  (a) 
Documentation  that  accompanies  a 
shipment,  (b)  markings,  labels,  or 
placards  on  packagings,  outside 
containers,  or  overpacks,  and  (c)  the 
condition  of  the  packagings,  outside 
containers,  or  overpacks  themselves. 

4.  Methods  used  to  train  personnel 
who  prepare  materials  for  shipment  or 
accept  shipments  for  transportation  to 
recognize  the  potential  presence  of  a 
hazardous  material  based  on 
information  that  is  readily  apparent, 
including  the  use  of  checklists  such  as 
those  required  by  Section  7;  1.3  of  the 
Technical  Instructions  for  the  Transport 
of  Dangerous  Goods  of  the  International 
Civil  Aviation  Organization  (I([lA.O). 

Oral  comments  at  the  public  meeting 
and  separate  written  comments  are  not 
limited  to  the  above  topics  and  may 
include  any  suggestions  for  developing 
additional  guidance  as  to  when  a 
reasonable  person  would  be  deemed  to 
have  constnictive  knowledge  of  the 
potential  presence  of  hazardous  material 
and  the  manner  in  which  that  material 
is  classified,  packaged,  marked,  labeled, 
placarded,  and  described  on  a  shipping 
paper.  A  facilitator  will  chair  the 
meeting  to  ensure  that  all  topics  are 
covered  and  persons  heard.  No  formal 
transcript  of  this  meeting  is  planned, 
but  the  meeting  will  be  tape  recorded 
for  later  use  by  CKDT  in  its  decision- 
making process. 

Issued  in  Washington,  DC  on  April  3.  2002. 
Jackie  A.  Goff, 

Director,  Intermodal  Hazardous  Materials 
Pwgmms.  Office  of  the  Associate  Deputy 
Secretary. 
(FR  E)oc.  02-8521  Filed  4-»-02:  8:45  am] 
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continue  to  drive  safely  in  interstate 

nnmmoTro    Thpmfnrfi.  FMCSA 


of  the  exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 


and  to  two  contracts  signed  prior  to  the 
date  of  the  letter,  as  noted  below.  This 
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ACTION:  Notice  of  renewal  of  exemption; 
request  for  comments. 

summary:  This  notice  aimounces 
FMCSA's  decision  to  renew  the 
exemptions  from  the  vision  requirement 
in  49  CFR  391.41(b)(10)  for  19 
individuals. 

OATES:  This  decision  is  effective  April 
14,  2002.  Comments  fit>m  interested 
persons  should  be  submitted  by  May  9, 
2002. 

ADDRESSES:  You  can  mail  or  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401, 400  Seventh 
Street.  SW.,  Washington.  DC  20590- 
0001.  You  can  also  submit  comments  as 
well  as  see  the  submissions  of  other 
commenters  at  http://dms.dot.gov. 
Please  include  the  docket  numbers  that 
appear  in  the  heading  of  this  dcXnunent. 
You  can  examine  and  copy  this 
document  and  all  comments  received  at 
the  same  Internet  address  or  at  the 
Dockets  Management  Facility  from  9 
a.m.  to  5  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  holidays.  If  you 
want  to  know  that  we  received  your 
comments,  please  include  a  self- 
addressed,  stamped  postcard  or  include 
a  copy  of  the  acknowledgement  page 
that  appears  after  you  submit  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  vision 
exemptions  in  this  notice,  Ms.  Sandra 
Zywokarte,  Office  of  Bus  and  Truck 
Standards  and  Operations,  (202)  366- 
2987;  for  information  about  legal  issues 
related  to  this  notice,  Mr.  Joseph 
Solomey,  Office  of  the  Chief  Counsel. 
(202)  366-1374.  FMCSA.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  bom  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  see  all  comments  online 
through  the  Docvunent  Management 
System  (DMS)  at:  http://dmses.dot.gov/ 
submit. 

Background 

Nineteen  individuals  have  requested 
renewal  of  their  exemptions  irom  the 
vision  requirement  in  49  CFR 
391.41(b)(10)  which  applies  to  drivers  of 
commercial  motor  vehicles  (CMVs)  in 
interstate  commerce.  They  are  Mark  K. 
Cheely,  James  D.  Davis,  James  F. 
Durham,  Gleim  E.  Gee,  Robert  N. 
Heaton,  Laurent  G.  Jacques,  Alfred  G. 
effus,  Michael  W.  Jones,  Jon  G.  Lima, 
£arl  E.  Martin,  Clifford  E.  Masink. 


Robert  W.  Nicks,  Richard  W.  O'NeiU, 
Tommy  L.  Ray,  Jr.,  Andrew  W. 
Schollett,  Melvin  B.  Shumaker,  Sammy 
D.  Steinsultz,  Edward  J.  Sullivan,  and 
Steven  L.  Valley.  Under  49  U.S.C.  31315 
and  31136(e),  FMCSA  may  renew  an 
exemption  for  a  2-year  period  if  it  finds 
"such  exemption  would  likely  achieve  a 
level  of  safety  that  is  equivalent  to,  or 
greater  than,  the  level  that  would  be 
achieved  absent  such  exemption." 
Accordingly,  FMCSA  has  evaluated  the 
19  petitions  for  renewal  on  their  merits 
and  decided  to  extend  eadi  exemption 
for  a  renewable  2-year  period. 

On  April  14,  2000,  the  agency 
published  a  notice  of  final  disposition 
aimouncing  its  decision  to  exempt  34 
individuals,  including  10  of  these 
applicants  for  renewal,  fium  the  vision 
requirement  in  49  CFR  391.4l(bMlO)  (65 
FR  20251).  The  qualifications, 
experience,  and  medical  condition  of 
each  ^plicant  were  stated  and 
discussed  in  detail  at  64  FR  68195 
(December  6, 1999).  Two  comments 
were  received,  and  their  contents  were 
carefully  considered  by  the  agency  in 
reaching  its  final  decision  to  grant  the 
petitions  (65  FR  20251).  On  January  3, 
2000,  the  i^ncy  published  a  notice  of 
final  disposition  annotmcing  its 
decision  to  exempt  40  individuals, 
including  5  of  these  applicants  for 
renewal,  from  the  vision  requirement  in 
49  CFR  391.41(b)(10)  (65  FR  159).  The 
qualifications,  experience,  and  medical 
condition  of  each  applicant  were  stated 
and  discussed  in  detail  at  64  FR  54948 
(October  8, 1999).  Two  comments  were 
received,  and  their  contents  were 
carefully  considered  by  the  agency  in 
reaching  its  final  decision  to  grant  the 
petitions  (65  FR  159).  On  December  13, 
1999,  the  agency  published  a  notice  of 
final  disposition  annotmcing  its 
decision  to  exempt  one  of  these 
applicants  for  renewal,  frt>m  the  vision 
requirement  in  49  CFR  391.4l(bKlO)  (64 
FR  69586).  The  qualifications, 
experience,  and  medical  condition  of 
the  applicant  were  stated  and  discussed 
in  detail  at  64  FR  27025  (May  18, 1999). 
Two  comments  were  received,  and  their 
contents  were  carefully  considered  by 
the  agency  in  reaching  its  final  decision 
to  grant  the  petition  (64  FR  69586).  On 
November  30,  1999,  the  agency 
published  a  notice  of  final  disposition 
annotmcing  its  decision  to  exempt  33 
individuals,  including  3  of  these 
applicants  for  renewal,  from  the  vision 
requirement  in  49  CFR  391.41(b)(10)  (64 
FR  66962).  The  qualifications, 
experience,  and  medical  condition  of 
each  applicant  were  stated  and 
discussed  in  detail  at  64  FR  40404  (July 
26, 1999).  Three  comments  were 


received,  and  their  contents  were 
carefully  considered  by  the  agency  in 
reaching  its  final  decision  to  grant  the 
petitions  (64  FR  66962).  The  agency 
determined  that  exempting  the 
individuals  from  49  CFR  391.41(b)(10) 
was  likely  to  achieve  a  level  of  safety 
equal  to,  or  greater  than,  the  level  that 
would  be  achieved  without  the 
exemption  as  long  as  the  vision  in  each 
applicant's  better  eye  continued  to  meet 
the  standard  specified  in  49  CFR 
391.41(b)(10).  As  a  condition  of  the 
exemption,  therefore,  the  agency 
imposed  requirements  on  the 
individuals  similar  to  the  grandfathering 
provisions  in  49  CFR  391.64(b)  applied 
to  drivers  who  participated  in  the 
agency's  former  vision  waiver  program. 
These  requirements  are  as  follows:  (1) 
That  each  individual  be  physically      ^ 
examined  every  year  (a)  by  an 
ophthalmologist  or  optometrist  who 
attests  that  vision  in  the  better  eye  meets 
the  standard  in  49  CFR  391.41(b)(10), 
and  (b)  by  a  medical  examiner  who 
attests  the  individual  is  otherwise 
physically  qualified  tmder  49  CFR 
391.41;  (2)  tiiat  each  individual  provide 
a  copy  of  the  ophthalmolc^st's  or 
optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
jnedical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file  and  retain  a  copy  of  the  certification 
on  his/her  person  while  driving  for 
presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official. 

Basis  for  Renewing  ExemptitHis 

Under  49  U.S.C.  31315(b)(1),  an 
exemption  may  be  granted  for  no  longer 
than  2  years  from  its  approval  date  and 
may  be  renewed  upon  application  for 
additional  2-year  periods.  In  accordance 
vrith  49  U.S.C.  31315  and  31136(e),  each 
of  the  19  applicants  has  satisfied  the 
entry  condirions  for  obtaining  an 
exemption  from  the  vision  requirements 
(65  FR  20251;  64  FR  68195;  65  FR  159; 
64  FR  54948;  64  FR  69586;  64  FR  27025; 
64  FR  66962;  64  FR  40404),  and  each 
has  requested  timely  renewal  of  the 
exemption.  These  19  applicants  have 
submitted  evidence  showing  that  the 
vision  in  their  better  eye  continues  to 
meet  the  standard  specified  at  49  CFR 
391.41(b)(10),  and  that  the  vision 
impairment  is  stable.  In  addition,  a 
review  of  their  records  of  safety  while 
driving  with  their  respective  vision 
deficiencies  over  the  past  2  years 
indicates  each  applicant  continues  to 
meet  the  vision  exemption  standards. 
These  factors  provide  an  adequate  basis 
for  predicting  each  driver's  ability  to 
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continue  to  drive  safely  in  interstate 
commerce.  Thertjfore,  FMCSA 
concludes  that  extending  the  exemption 
for  a  period  of  2  years  is  likely  to 
achieve  a  level  of  safety  equal  to  that 
existing  without  the  exemption  for  each 
renewal  applicant. 

Discussion  of  Comments 

The  Advocates  for  Highway  and  Auto 
Safety  (AHAS)  expresses  continued 
opposition  to  FMCSA's  procedures  for 
renewing  exemptions  from  the  vision 
requirement  in  49  CFR  391.41{b)(10). 
Specifically,  AHAS  objects  to  the 
agency's  extension  of  the  exemptions 
without  any  opportunity  for  public 
comment  prior  to  the  decision  to  renew 
and  reliance  on  a  summary  statement  of 
evidence  to  make  its  decision  to  extend 
the  exemption  of  each  driver. 

The  issues  raised  by  AHAS  were 
addressed  at  length  in  66  FR  17994 
(April  4,  2001).  We  will  not  address 
these  points  again  here,  but  refer 
interested  parties  to  that  earlier 
discussion. 

Conclusion 

hi  accordance  with  49  U.S.C.  31315 
and  31136(e),  FMCSA  extends  the 
exemptions  from  the  vision  requirement 
in  49  CFR  391.41(b)(10)  granted  to  Mark 
K.  Cheely,  James  D.  Davis.  James  F. 
Durham.  Glenn  E.  Gee,  Robert  N. 
Heaton,  Laurent  G.  Jacques,  Alfred  G. 
Jeffus,  Michael  W.  Jones.  Jon  G.  Lima, 
Earl  E.  Martin.  Clifford  E.  Masink. 
Robert  W.  Nicks.  Richard  W.  O'Neill. 
Tommy  L.  Ray,  Jr.,  Andrew  W. 
Schollett,  Melvin  B.  Shumaker,  Sammy 
D.  Steinsultz,  Edward  J.  Sullivan,  and 
Steven  L.  Valley,  subject  to  the 
following  conditions:  (1)  That  each 
individual  be  physically  examined 
every  year  (a)  by  an  ophthalmologist  or 
optometrist  who  attests  that  the  vision 
in  the  better  eye  continues  to  meet  the 
standard  in  49  CFR  391.41(b)(10),  and 
(b)  by  a  medical  examiner  who  attests 
that  the  individual  is  otherwise 
physically  qualified  under  49  CFR 
391.41;  (2)  Aat  each  individual  provide 
a  copy  of  the  ophthalmologist's  or 
optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file  and  retain  a  copy  of  the  certification 
on  his/her  person  while  driving  for 
'  presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official.  Each  exemption  will  be  valid 
for  2  years  unless. rescinded  earlier  by 
FMCSA.  The  exemption  will  be 
rescinded  if:  (1)  The  person  fails  to 
comply  with  the  terms  and  conditions 


of  the  exemption:  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and 
31136(e). 

Request  for  Comments 

FMCSA  has  evaluated  the 
qualifications  and  driving  performance 
of  the  19  applicants  here  and  extends 
their  exemptions  based  on  the  evidence 
introduced.  The  agency  will  review  any 
conunents  received  concerning  a 
particular  driver's  safety  record  and 
determine  if  the  continuation  of  the 
exemption  is  consistent  with  the 
requirements  at  49  U.S.C.  31315  and 
31136(e).  While  comments  of  this  nature 
will  be  entertained  at  any  time,  FMCSA 
requests  that  interested  parties  with 
information  concerning  the  safety 
records  of  these  drivers  submit 
comments  by  May  9,  2002.  All 
comments  will  be  considered  and  will 
be  available  for  examination  in  the 
docket  room  at  the  above  address. 
FMCSA  will  also  continue  to  file  in  the 
docket  relevant  information  which 
becomes  available.  Interested  persons 
should  continue  to  examine  the  docket 
for  new  material. 

Issued  on:  April  4,  2002. 
Brian  M.  McLaughlin, 
Associate  Administrator  for  Policy  and 
Program  Development. 
(FR  Doc.  02-8553  Filed  4-8-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Nortti  American  Bus  Industries;  Notice 
of  Granted  Buy  America  Waivers 

AGENCY:  Federal  Transit  Administration 

(FTA).  DOT. 

ACTION:  Notice  of  granted  Buy  America 

waivers. 

SUMMARY:  FTA  granted  North  American 
Bus  Industries  (NABI)  two  Buy  America 
waivers  on  March  19,  2002.  The  first 
waiver  allows  NABI  to  assemble  its 
CompoBus  outside  the  United  States 
and  the  second  allows  it  to  count  the 
composite  chassis/frame  as  domestic  for 
purposes  of  calculating  the  domestic 
component  content  of  the  vehicle.  The 
final  assembly  waiver  is  predicated  on 
public  interest  and  the  component 
waiver  on  the  non-availability  of  the 
item  domestically.  Both  of  these  waivers 
will  apply  to  procurements  for  which 
solicitations  are  issued  within  two  years 
of  the  date  of  the  letter.  March  19,  2002, 


and  to  two  contracts  signed  prior  to  the 
date  of  the  letter,  as  noted  below.  This 
notice  shall  insure  that  the  public  is . 
aware  of  these  waivers. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  G.  Ludtke,  FTA  Office  of  Chief 
Counsel,  Room  9316,  (202)  366-1936 
(telephone)  or  (202)  366-3809  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
above-referenced  waivers  follow: 

March  19.  2002. 

Mr.  Andy  Racz,  President  and  CEO,  North 
American  Bus  Industries,  Inc.,  H-1165 
Budapest,  XVI  UJSZASZ  u..  45  Hungary. 
Dear  Mr.  Racz: 

This  responds  to  your  letter  dated 
December  14.  2001,  in  which  you  request  two 
Buy  America  waivers  from  the  Federal 
Transit  Administration  (FTA)  for  North 
American  Bus  Industries'  (NABI)  CompoBus. 
The  CompoBus  is  a  light-weight,  composite- 
structured  vehicle  with  an  integrated  frame 
and  chassis  developed  in  line  with  FTA's 
Advanced  Technology  Bus  program.  You 
request  (1)  a  public  interest  waiver  of  the 
final  assembly  requirements  for  a  period  of 
seven  years  and  (2)  a  component  waiver  for 
the  integrated  body/chassis  of  the  CompoBus. 
based  on  public  interest  or  non-availability. 
For  the  reasons  discussed  below,  we  have 
determined  that  the  grounds  for  such  waivers 
exist  for  a  two-year  period. 

Applicable  Law 

FTA's  requirements  concerning  domestic 
preference  for  federally  funded  transit 
projects  are  set  forth  in  49  U.S.C.  5323(j}. 
Section  5323(j)(2)(C)  addresses  the  general 
requirements  for  the  procurement  of  rolling 
stock.  This  section  provides  that  all  rolling 
stock  procured  with  FTA  funds  must  have  a 
domestic  content  of  at  least  60  percent  and 
must  undergo  final  assembly  in  the  U.S. 

Under  49  U.S.C.  5323(j)(2)(A)  and  the 
implementing  regulations,  these 
requirements  may  be  waived  if  their 
application  "would  be  inconsistent  with  the 
public  interest. "  49  C.F.R.  661.7(b).  The 
regulation  also  notes  that  "(ijn  determining 
whether  the  conditions  exist  to  grant  this 
public  interest  waiver,  the  [FTA]  will 
consider  all  appropriate  factors  on  a  case-by- 
case  basis  .  .  .  ."  Id.  And  49  U.S.C. 
5323(j)(2)(B)  states  that  the  Buy  America 
requirements  shall  not  apply  if  the  item  or 
items  being  procured  are  not  produced  in  the 
U.S.  in  sufficient  and  reasonably  available 
quantities  or  are  not  of  a  satisfactory  quality. 
The  implementing  regulation  also  provides 
that  public  interest  and  non-availability 
waivers  may  be  granted  for  a  component  of 
rolling  stock,  and  in  such  cases,  the 
component  would  be  trsated  as  domestic 
when  calculating  the  overall  component 
content  of  the  vehicle.  49  C.F.R.  661.7(f) 

Final  Assembly  Waiver  Request 

Your  request  for  a  final  assembly  waiver  is 
for  CompoBus  models  40C-LFW  and  45C- 
LFW.  You  detail  a  number  of  advantages 
offered  by  the  CompoBus,  including  its 
lightweight  frame/chassis,  the  fact  that  it  has 
completed  Altoona  testing,  the  lack  of 
rusting,  the  environmental  advantages,  and 
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Issued  on:  April  1,  2002. 


individual  contacts  increased  the 
oriidnal  number  of  complainants  by  64 
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its  crash  worthiness.  NABI  has  two  primary 
manufacturing  facilities,  one  in  Hungary,  the 
other  'm  Anniston,  Alabama. 

FTA  has  determined  that  in  this  case,  a 
final  assembly  waiver  for  a  two-year  period 
is  in  the  public  interest.  FTA  acknowledges 
the  technical  difficulties  and  increased  costs 
associated  with  new  technology  and  the 
consequent  benefits  of  a  single 
manufacturing  facility.  FTA  supports  the 
continued  development  of  new  vehicle 
technology  that  will  result  in  more  choices 
for  FTA  grantees  and  better  buses  for  the 
riding  public.  This  waiver  will  accomplish 
that  goal.  These  advances  are  important 
enough  to  allow  NABI  time  to  further 
develop  the  technology.  FTA  declines  to 
provide  a  seven-year  waiver  because  we  want 
to  encourage  continued  changes  in  the 
marketplace  and  must  be  in  a  position  to 
review  this  decision  in  two  years  and 
consider  any  such  changes.  However,  FTA  is 
also  aware  of  the  time  lapses  between 
entering  into  a  contract  and  building  a  bus; 
therefore,  this  waiver  applies  to  CompoBus 
models  40C-LFW  and  45C-LFW  for  all 
procurements  for  which  solicitations  are 
issued  within  two  years  of  the  date  of  this 
letter. 

Component  Wavier  Request 

You  also  request  a  non-availability  waiver 
for  the  CompoBus'  integrated  frame/chassis 
structures  for  use  in  model  numbers  40C- 
LFW  and  45C-LFW.  Based  on  the 
information  you  have  provided,  I  have 
determined  that  the  grounds  for  a  non- 
availability waiver  exist,  as  it  does  not  appear 
that  there  is  another  source  for  this  product. 
Therefore,  pursuant  to  the  provisions  of  49 
U.S.C.  §5323(j)(2)(B),  a  non-availability 
waiver  is  granted  for  the  CompoBus  models 
40C-LFW  and  45C-LFW  integrated  frame/ 
chassis  structure  for  all  procurements  for 
which  solicitations  are  issued  within  two 
years  of  the  date  of  this  letter. 

Conclusion 

NABI  has  offered  sufficient  justification  for 
a  public  interest  waiver  for  the  final  assembly 
of  the  CompoBus  for  a  period  of  two  years. 
The  grounds  necessary  for  a  non-availability 
component  waiver  also  exist  for  the 
integrated  frame/chassis  structure,  and  FTA 
hereby  grants  such  a  waiver  for  a  period  of 
two  years.  To  ensure  that  the  public  is  aware 
of  these  waivers,  this  letter  will  be  published 
in  the  Federal  Register. 

The  public  interest  waiver  is  predicated  on 
the  fact  that  it  is  in  the  public's  interest  to 
waive  the  Buy  America  final  assembly 
requirements'in  this  case;  however,  FTA  is 
not  of  the  opinion  that  that  public  interest 
overrides  the  government's  interest  in  full 
and  open  competition.  It  is  for  this  reason 
that  FTA  has  reviewed  the  three 
prociuements  that  resulted  in  an  award  to 
NABI  for  the  CompoBus.  FTA  has  reviewed 
the  underlying  competition  for  each  contract 
and  found  that  in  two  cases,  the  waiver  will 
have  no  impact  on  the  full  and  open 
competition  required  in  federally  funded 
procurements.  Therefore,  this  waiver  will 
apply  to  those  contracts  between  NABI  and 
the  City  of  Phoenix  and  between  NABI  and 
the  Los  Angeles  County  Metropolitan 


Transportation  Authority  (LACMTA)  for  30 
CompoBuses.'  Another  LACMTA 
procurement  is  affected  by  this  waiver,  a 
contract  for  370  buses,  the  last  20  of  which 
will  be  composite  buses. ^  Because  that  award 
would  have  had  a  different  result  if  NABI 
had  certified  non-compliance  and  requested 
a  waiver  prior  to  award,  it  is  FTA's  position 
that  NABI  is  bound  by  its  original 
certification  of  compliance  and,  therefore, 
must  assemble  those  vehicles  in  the  U.S. 

If  you  have  any  questions,  please  contact 
Meghan  G.  Ludtke  at  202-366-1936. 

Very  truly  yours, 
Gregory  B.  McBride, 
Deputy  Chief  Counsel. 

Issued  on:  April  4,  2002. 
Jennifer  L.  Dom, 
FTA  Administrator. 
[FR  Doc.  02-8551  Filed  4-8-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Partial  Grant  and  Partial  Denial  of 
Motor  Vehicle  Defect  Petition,  DP01- 
003 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Partial  grant  and  partial  denial 
of  petition  for  a  defect  investigation. 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  partial  grant  and  partial 
denial  of  a  petition  submitted  to  NHTSA 
under  49  U.S.C.  30162,  requesting  that 
the  agency  commence  a  proceeding  to 
determine  the  existence  of  a  defect 
related  to  motor  vehicle  safety.  The 
petition  is  hereinafter  identified  as 
DPOl-003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Squire,  Office  of  Defects 
Investigation  (ODI).  NHTSA,  400 


■  The  contract  with  the  City  of  Phoenix  was 
awarded  to  NABI,  the  only  bidder,  which  certified 
compliance  with  Buy  America.  Had  NABI  certified 
non-compliance,  it  would  have  been  eligible  for 
award  as  the  only  bidder,  and  Phoenix  would  have 
qualified  for  a  non-availability  waiver  under  49 
C.F.R.  661.7(c)(1).  The  contract  with  LACMTA  for 
30  CompoBuses  was  awarded  after  a  negotiated 
procurement  with  two  responsive  and  responsible 
proposers  in  competitive  range.  Both  proposers 
certified  compliance  with  Byy  America;  however, 
the  other  bid  was  more  than  twenty-five  percent 
over  NABI's  bid.  Thus,  had  NABI  certified  non- 
compliance, it  would  have  been  eligible  for  award 
because  there  was  more' than  a  twenty-five  percent 
price  difference  between  the  two  offers,  and 
LACMTA  would  have  qualified  for  a  waiver  under 
49  C.F.R.  661.7(c)(1). 

2  This  was  a  sealed  bid  with  two  responsive  «nd 
responsible  bidders,  both  of  which  certified 
compliance.  There  was  not  more  than  a  twenty-five 
percent  difference  in  the  bids;  therefore,  had  NABI 
certified  nonK;orapliance,  it  would  not  have 
qualified  for  the  award. 


Seventh  Street,  SW.,  Washington,  DC 
20590.  Telephone  202-493-0212. 
SUPPLEMENTARY  INFORMATION:  Mr.  James 
J.  Johnston,  President  of  the  Owner- 
Operator  Independent  Drivers 
Association,  Inc.  (OOIDA),  submitted  a 
petition  to  NHTSA  by  letter  dated 
March  21,  2001,  requesting  that  an 
investigation  be  initiated  to  detennine  . 
whether  to  issue  an  order  concerning 
safety  defects  in  model  year  1989 
through  2000  Volvo  heavy  trucks 
(subject  trucks).  The  petition  is 
extremely  broad  in  that  the  petitioner 
alleges  multiple  defects  on  more  than  30 
models  of  Volvo  trucks  produced  over  a 
span  of  12  model  years. 

The  petition  identified  alleged 
deficiencies  in  nine  areas.  Those  areas 
were  identified  as:  (1)  Shaking  and 
vibration  in  the  front  end;  (2)  steering 
problems;  (3)  premature  front  tire  wear; 
(4)  wheel  alignment  problems;  (5) 
problems  with  axle  parts,  including  an 
overweight  condition  on  the  steering 
axle;  (6)  suspension  problems;  (7) 
transmission  and  clutch  problems;  (8) 
problems  with  the  engine,  includiiig 
unintended  "racing"  or  "shutting 
down,"  and  (9)  electrical  problems. 

The  OOIDA  petition  and  subsequent 
information  forwarded  to  the  NHTSA 
Office  of  Defects  Investigation  (ODI) 
contained  complaints  from  180  persons. 
A  review  of  the  ODI  database  for 
additional  complaints  pertaining  to  the 
alleged  defects  on  the  subject  trucks 
revealed  an  additional  41  complainants. 
Many  of  the  complainants  cited 
multiple  problems  with  one  or  more 
subject  trucks.  To  assist  with  evaluation 
of  the  petition,  ODI  staff  communicated 
directly  with  approximately  74  persons, 
including  representatives  of  13  fleet 
operations. 

Review  of  the  OOIDA  and  ODI  data 
revealed  that  approximately  92%  of  the 
complaints  involved  modei  year  1995 
and  newer  subject  trucks.  Eighteen 
complaints  involved  model  year  1994 
subject  trucks,  while  11  complaints 
involved  model  year  1993  and  older 
subject  trucks.  Unfortunately,  many 
complaints  failed  to  identify  the  vehicle 
model,  model  year  and/ or  vehicle 
identification  number.  Although  this 
lack  of  information  hampered  the 
analysis,  data  itom  these  complaints 
were  nonetheless  reviewed  to  the  fullest 
extent  possible. 

After  conducting  an  extensive  review 
of  the  issues  raised  in  the  petition, 
NHTSA  has  granted  it  with  respect  to 
the  following  issues: 

1.  Alleged  steering  defects  on  model 
year  1998  through  2000  VN-610,  660, 
and  770  series  trucks  regarding  "lock 
up,"  "binding,"  or  "pulling"  of  the 
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steering  system.  An  investigation  has 
been  opened  (PEOl-041). 

2.  AUeged  front  axle  component 
failure  regarding  steer  axle  U-bolts  on 
model  year  1998  through  2000  VN-610. 
660,  and  770  series  trucks.  An 
investigation  has  been  opened  (PEOl- 
042).  An  alleged  defect  with  respect  to 
the  drive  or  rear  axle  U-bolts  was 
previously  imder  way  (EAOl-011). 

The  allegations  regarding  the  scope  of 
Volvo's  recall  to  adcfress  front  axle 
overweight  conditions  on  model  year 
1998  through  2001  VN-series  trucks  is 
being  addressed  through  a  Recall  Audit 
(AQ02-018). 

It  is  unlikely  that  NHTSA  would  issue 
an  order  for  the  notification  and  remedy 
of  the  other  alleged  defects  as  defined 
by  the  petitioner  for  the  subject  vehicles 
at  the  conclusion  of  the  investigation 
requested  in  the  petition.  Therefore,  in 
view  of  the  need  to  allocate  and 
prioritize  NHTSA's  limited  resources  to 
best  accomplish  the  agency's  safety 
mission,  the  petition  is  denied  with 
respect  to  the  remaining  legations. 
However,  information  obtained  by  the 
agency  during  its  evaluation  of  the 
petition  has  led  it  to  open  an 
investigatioil  with  respect  to  alleged 
electrical  problems  potentially  leading 
to  fires  in  the  sleeper  berth  of  model 
year  1998  through  2000  VN-610,  660, 
and  770  series  trucks.  An  investigation 
has  been  opened  (PEOl-040). 

A  description  of  NHTSA's  analysis  of 
the  issues  raised  by  the  petition  and  the 
reasons  for  its  decisions  are  set  forth  in 
an  Addendum  to  this  notice. 

Authority:  49  U.S.C  30162(d):  delegations 
of  authority  at  CFR  1.50  and  501.8. 


Issued  on:  April  1.2002. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Safety 
Assurance. 

DPOl-003  Addendum 

In  March  2001,  the  Owner-Operator 
Independent  Drivers  Association,  Inc., 
(OOIDA)  petitioned  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  investigate  numerous 
alleged  defects  on  all  Volvo  truck 
tractors  manufactured  between  the  years 
of  1989  and  2000.  The  complaints 
provided  in  the  OOIDA  petition  and 
those  extracted  from  the  NHTSA 
database  were  often  vague  and  provided 
few  details  to  assist  with  conclusively 
identifying  an  allegedly  defective 
component.  The  petition  itself  was 
extremely  broad  and  appeared  to  cover 
almost  every  system  on  the  subject 
trucks. 

Evaluation  of  the  petitioA  involved 
the  review  of  information  provided  by 
approximately  180  complaints 
submitted  by  OOIDA  on  behalf  of  Volvo 
truck  owners.  Complaints  from  an 
additional  41  (non  duplicate) 
complainants  contained  within  the 
NHTSA  database  were  likewise 
reviewed.  Since  July  1.  2001,  no 
additional  complaints  have  been 
received  throu^  OOIDA;  however, 
individtial  owners  have  contacted  the 
Office  of  Defects  Investigation  (ODI) 
directly.  ODI  staff  interviewed  a  total  of 
74  individuals,  including  13  fleet  ^ 
representatives,  by  telephone.  These 


individual  contacts  increased  the 
original  number  of  complainants  by  64 
for  a  total  of  285.2  Some  complainants 
owned  more  than  one  truck  (not 
counted  as  a  fleet). 

The  petition  claimed  that  the 
problems  spanned  twelve  model  years, 
1989  through  2000.  Review  of  the 
complaints,  however,  revealed  that  most 
involved  recent  model  year  (MY)  trucks, 
MY  1994  and  newer.  Vehicle  model  and 
model  year  could  not  be  identified  for 
approximately  4%  of  the  complaints. 
The  table  below  illustrates  the  percent 
of  complaints  within  various  vehicle 
model  year  ranges. 


P9rcwrt  of  Total  Complaints 

byikxMYaar 

Model  year  1998-2001 

78% 

Model  year  1997-2001 

85% 

Model  year  1996-2001 

89% 

Model  year  1995-2001 

92% 

Model  year  1994-2001 

95% 

The  OOIDA  petition  divided  the 
complaints  into  nine  general  categories: 
Vibration  (front-end);  Steering; 
Prematxire  front  tire  wear;  Wheel 
alignment;  Axle  (components  and  gross 
axle  weight);  Suspension;  Transmission 
(clutch);  Engine;  and  Electrical.  The 
table  below  illustrates  the  source  of  each 
complaint  alleged  within  each  area. 


I  Fleet  sizes  ranged  from  5  to  500  vehicles.  See 
contact  sheet  in  DPOl-003. 


2  Not  all  owners  interviewed  had  complaints  nor 
were  they  dissatisfied  with  their  vehicle. 
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Ana  of  Complaint  by  Source 

OOIDA 
Complaint            Petition 

ODI 
Database 

Other^ 

Total 

Vibration 

20 

11 

5 

36 

Steering 

7 

5 

12 

24 

Tire  Wear 

64 

12 

42 

118 

Alignment 

42 

7 

3 

52 

Axle  Parts 

4 

109 

15 

128 

Front  Axle  Weight 

66 

16 

28 

110 

Suspension 

4 

3 

5 

12 

Transmission/Clutch 

6 

9 

5 

20 

Engine 

2 

3 

0 

5 

Electrical 
Total 

'  Direct  telephone  con 

27 

6 

32 

65 

242 
tact 

181 

147 

570 

Additional  information  regarding 
each  complaint  area  is  provided  below. 
A  breakdown  by  vehicle  model  and 
model  year  is  also  provided  for  each 
complaint  area. 

Complaint  1 — Shaking  and  vibmtion 
tkrou^  the  front  of  the  truck  (36 
complaints).  Although  this  was  a 
recurring  complaint,  analysis  of  the 
written  complaints  and  telephone 
interviews  failed  to  establish  a  specific 
causal  factor.  Although  "front  end" 


vibration  was  referred  to  in  the  OOIDA 
petition,  interviews  revealed  that 
vibration  complaints  also  included  the 
driveline  and  rear  axles.  Interviews  with 
individual  owners  illustrated  that  this 
complaint  was  subjective  in  nature  and 
often  was  dependant  upon  the  driver's 
expectations.  Fleet  operators  tended  to 
have  fewer  complaints  than  owner/ 
operators  and  specifically  noted  that 
they  tended  to  adhere  to  regular 
maintenance  schedules.  The  majority  of 


complaints  involved  tractors  with 
integral  sleeper  berth  units. 

A  complaint  of  front-end  vibration 
frequently  accompanied  a  report  of 
excessive  front  axle  weight  and/or 
premature  front  axle  tire  wear.  There 
was  no  indication  that  this  condition 
rendered  the  vehicle  uncontrollable  or 
created  a  significant  risk  to  safety.  No 
further  action  on  this  issue  will  be 
taken. 


Complaint  1:  Vibration 
(36  Complaints) 

- 

Model  Year 

Model 

Total 

' 

1994 

White 

1 

1 

WIA 

2 

1 

WHL 

1 

4 
4 

■ 

1995 

WIA 

4 

1998  and  newer  vehicles 
1997  and  newer  vehicles 

69% 
78% 

1997 

WIA 

2 

UNK 

1 

3 

1 

1996  and  newer  vehicles 
1995  and  newer  vehicles 

78% 
89% 

1998 

VNL 

1 

VN-610 

3 

I 

1994  and  newer  vehicles 

100% 

1999 

VN-770 
VNL 

8 

1 

12 

I 

Vehicle  unspecified 

0% 

■ 

VN-610 
VN-770 

1 
5 

1 

■ 

UNK 

2 

9 

4 

• 

* 

2000 

VN-770 

4 
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Comoialnt  3:  Front  Tire  Wear 
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Complaint  2— Steering  deficiencies 
(24  complaints).  Some  recurring 
problems  with  the  steering  system  on 
model  year  1998  and  newer  trucks  were 
alleged.  The  OOIDA  petition  alleged 
that  Volvo  trucks  were  prone  to  steering 
problems  and  cited  45  complaints 
related  to  "steering."  In  addition, 
"excessive  sway"  and  "road  wander" 
were  terms  used  to  describe  a  steering 
deficiency.  Unfortunately,  detailed 


information  was  lacking  in  many  of  the 
complaints.  Analysis  of  the  complaints 
revealed  a  total  of  24  complaints  with 
sufficient  information  to  indicate  a 
potential  problem  related  to  the  steering 
system  (this  total  excludes  one  fleet  that 
reported  problems  with  multiple 
vehicles).^  In  all  but  two  cases,  the 
problems  involved  VN-model  trucks.  A 
majority  of  the  complaints  involved  the 
770  model,  Volvo's  heaviest  tractor.  In 


addition  to  the  VN-models,  two 
complaints  regarding  the  WIA  model 
were  received,  one  from  a  MY  1996 
vehicle  and  one  from  a  MY  1997 
vehicle.  The  complaints  noted  one  of 
several  symptoms,  including:  steering 
wheel  or  shaft  binding,  steering  lock-up, 
steering  "pull,"  and  steering  gear  box 
leak  or  failure.  The  table  below  provides 
a  summary  of  these  complaints. 


Complaint!:  Steering 
(U  Complaints*) 


1999 


VN-610 
VN-770 


2000 


VN-660 
VN-770 


Complaints  specifics 

Steering  wheel  binding  -  general 

Gear  box  failure  -  general 

Gear  box  leak 

Steering  lock-up 

Steering  "pulls' 

Power  steering  pump  -  general 

Unidentified 


Model  Year 

Model 

Total 

1996 

WIA 

1 

1997 

WIA 

1 

1998 

VN 
VN-610 
VN-770 

2 

2 

3 

1 

6 


1 

6 


4^ 
5 
4 
1 
3 


^Includes  1  fleet  entry  for  multiple  occun«nces 
models  unknown 


1 998  and  newer  vehicles         91  % 
1997  and  newer  vehicles         96% 
1 996  and  newer  vehicles        1 00% 
Vehicle  unspecified 0% 


The  evaluation  of  steering  compljiints 
also  led  to  contact  with  an  engineering 
firm  that  reportedly  has  investigated 
approximately  11-12  collisions 
involving  VN-series  trucks  where  a 
steering  defect  is  suspected.  In  addition 
to  speaidng  with  a  representative  of  the 
engineering  firm,  18  of  the  "steering 
problem"  complainants  were  contacted. 

An  investigation  of  this  issue  has  been 
opened. 

(Complaint  3 — ^Premature  tire  wear 
(118  complaints).  This  complaint  was 
the  predominant  rectirring  issue.  Nearly 


all  the  complainants  were  ovraer- 
operators.  with  one  fleet  operator 
reporting  tire  wear  problems  with,  the 
steering  axle  tires.  Most  complainants 
generally  reported  50.000  to  80,000 
miles  of  operation  before  tire 
replacement  was  necessary.  Many 
complainants  reported  unusual 
"cupping,"  scalloping,"  or  edge  wear.  In 
a  majority  of  cases  owners  blamed 
heavy  front-end  weight  for  the  wear.  In 
March  2001,  Volvo  initiated  a  recall 
{NHTSA  #0lV-093)  to  address  the  front 
axle  weight  problem.  Evaluation  of  the 


OOIDA  petition  failed  to  identify  a 
representative  number  of  vehicles  that 
had  undergone  repairs  per  recall  01 V- 
093  to  assess  whether  the  remedy 
improved  tire  wear.  The  issue  of  the 
scope  of  that  recall  is  being  considered 
in  a  Recall  Audit  (AQ02-018).  Tire  wear 
was  cited  not  as  a  safety  issue,  but  one 
of  economics.  Owners  reported  that  tire 
purchases  tended  to  be  one  of  the  most 
costly  recurring  expenses  they  faced. 

In  view  of  the  apparent  lack  of  a 
safety  issue,  no  furUier  action  on  this 
issue  will  be  taken. 


'The  fleet  representative  stated  that  this  occurred 
on  "several"  vehicles,  but  was  unable  to  provide 


specific  vehicle  information  at  the  time  of  the 
conversation. 
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Complaint  3:  Front  Tire  Wear 
(118  Complaints) 


Model  Year 

Model 

Total 

1988 

White 

1 

1992 

WIA 

1 

1993 

WIA 

1 

1994 

White 

3 

WIA 

2 

1995 

WIA 

3 

1996 

WIA 

6 

1997 

WIA 

3 

1998 

VN 

9 

VN-610 

2 

VN-770 

10 

1999 

VN 

10 

VN-610 

3 

VN-770 

8 

2000 


Unidentified 


VN 
VN-610 
VN-660 
VN-770 


18 
4 
4 
9 


21 


21 


21 


1998  and  newer  vehicles 

65% 

1997  and  newer  vehicles 

68% 

1996  and  newer  vehicles 

73% 

1995  and  newer  vehicles 

75% 

1994  and  newer  vehicles 

80% 

Vehicle  unspecified 

18% 

Complaint  4 — Wheel  alignment 
problems  (52  complaints).  Although 
there  were  a  few  complaints  that  wheel 
aligiunent  could  not  be  maintained,  few 
specifics  were  provided  to  indicate  a 
probable  cause.  Alignment  complaints 
typically  coincided  with  tire  wear  and 
front  axle  weight  distribution 
complaints.  In  some  situations  where 
owners  reported  alignment  problems, 
they  also  reported  problems  with  axle 
U-bolts.  In  many  cases  the  U-bolts  were 


found  to  be  loose  or  fractiu^d  at  the 
time  the  wheel  alignment  was 
performed.  In  the  interviews  conducted 
by  ODI  staff,  only  four  (4)  complainants 
reported  having  difficulty  keeping  the 
vehicle  "in  alignment."  A  substantial 
number  of  complainants  reported 
having  repeated  alignment  procedures 
completed  in  an  attempt  to  correct 
problems  with  steer  axle  tire  wear  or 
vibration.  These  complainants  reported 
no  problem  with  the  vehicle  retaining 


alignment.  Although  complainants 
frequently  equated  poor  alignment  with 
tire  wear  and  "lane  drift"  or  "road 
wander,"  the  issue  of  "alignment"  did 
not  appear  to  raise  safety  concerns. 
Complainants  reported  having  full 
control  of  their  vehicles,  and  no  crashes 
or  injuries  were  reportedly  related  to 
this  issue.  No  further  action  on  this 
issue  will  be  taken. 


V 
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Complaint  4:  Allgnmtit 
(52  Complaints) 


Model  Year 


1988 
1993 


1994 


1995 


1996 


1997 


1998 


1999 


2000 


Unidentified 


Model 


White 


WIA 


White 
WIA 


WIA 


WIA 


WIA 


VN 


VN 


VN 


Total 


1 
6 


15 


15 


1 998  and  newer  vehicles  52% 

1997  and  newer  vehicles  56% 

1996  and  newer  vehicles  60% 

1 995  and  newer  vehicles  65% 

1994  and  newer  vehicles  79% 

Vehicle  unspecified       .  17% 


Complaint  5 — Axle  problems  (238 
complaints,  total).  This  complaint  area 
was  divided  into  two  parts.  One  area 
focused  solely  on  (A)  axle  components 
and  the  other  on  (B)  steer  axle  weight. 
The  OOIDA  petition  alleged  that  Volvo 
trucks  were  prone  to  failure  of  axle 
components,  thereby  increasing  the  risk 
of  a  crash  and  compromising  safety. 
Analysis  of  the  complaints  indicated 
that  the  only  axle  parts  subject  to 
alleged  failures  were  the  axle  U-bolts 
and  steer  axle  wheel  bearings. 

(Al)  Axle  Component:  U-Bolt  (22 
complaints).  A  review  of  the  OOIDA 
petition  and  NHTSA  database  at  the 
time  the  petition  was  submitted 
revealed  a  total  of  10  complaints 
alleging  defective  axle  U-bolts, 
primarily  on  model  year  1995  through 
2000  Volvo  trucks.  Specific  models 
mentioned  included  the  WIA  and  VN- 
series  trucks.  Dxiring  the  petition 
evaluation,  twelve  (12)  additional 
complainants  alleging  defective  axle  U- 
bolts  were  identified  and  interviewed. 
These  complaints  all  involved  the  VN- 

series  truck. 

During  the  petition  evaluation,  it  was 
observed  that  the  occurrence  rate  for 
failure  or  problem  with  the  front  axle  U- 
bolts  exceeded  that  of  the  drive  axle. 
Drive  axle  U-boh  failure  is  currently  the 
subject  of  an  Engineering  Analysis. 
EAOl-011.  The  scope  of  this 
investigation  involves  the  drive  axle  U- 
bolt  assemblies  on  model  year  1996 
through  2000  Volvo  trucks. 

Several  complainants  alleging 
defective  U-bolts  were  interviewed 
during  the  petition  evaluation.  Most 
complained  of  a  recurrent  loosening  of 


the  U-bolts,  with  eventual  fracturing. 
Statements  provided  by  some 
complainants  suggested  that  loosening 
of  the  U-bolt  is  a  precursor  to  failure. 
Some  complainants  reported  hearing  a 
"popping"  or  "clunking"  noise, 
particularly  during  turning  maneuvers. 
Subsequent  inspection  frequently 
revealed  loose  steer  axle  U-bolts.  The 
Volvo  owner's  manual  guide  to  service 
recommends  checking  the  torque  of  the 
U-bolts  at  15.000-mile  intervals.  Nearly 
all  complainants  reported  never 
experiencing  loose  U-bolt  conditions 
with  other  vehicle  makes. 

U-bolt  failure  can  lead  to  a 
displacement  of  the  axle  and  increase 
the  potential  for  a  crash.  At  least  one 
incident  of  steer  axle  U-bolt  failure 
allegedly  led  to  a  crash.  James  Gardiner 
reported  that  while  operating  at 
highway  speed,  his  truck  unexpectedly 
veered  to  the  right,  departed  the 
highway,  and  overturned.  A  post- 
collision  inspection  revealed  a  fractured 
right  steer  axle  U-bolt.  Gardiner  believes 
that  the  fracturing  of  the  U-bolt  resulted 
in  a  rearward  displacement  of  the  steer 
axle  on  the  right  side.  He  believes  this 
caused  the  vehicle  to  depart  the 
highway. 

Available  information  indicates  that 
nearly  all  U-bolt  complaints  and  failures 
involve  MY  1998  through  2000  VN 
series  trucks.  An  investigation  of  this 
issue  with  respect  to  those  vehicles  has 
been  opened. 

(A2)  Steering  Axle  Wheel  Bearings 
(106  complaints).  A  review  of  the 
OOIDA  petition  and  NHTSA  database  at 
the  time  the  petition  was  submitted 
revealed  a  total  of  106  complaints 


alleging  defective  steer  axle  wheel 
bearings.  The  complaints  involved 
model  year  1998  through  2000  VN  610, 
660,  and  770  models  with  only  one 
complaint  outside  this  range,  a  model 
year  1994  WIA. 

Complainants  alleging  wheel  bearing 
failure  described  one  of  several 
symptoms.  Symptoms  included  loose 
wheel  bearings  at  the  time  of  vehicle 
delivery,  accelerated  wear,  and/or 
complete  failure  leading  to  the  loss  of  a 
wheel.  Of  the  106  complaints,  103 
originated  with  a  single  fleet,  so  there 
were  only  four  different  complainants. 

Even  though  many  of  the 
complainants  contacted  during  the 
petition  evaluation  did  not  complain  of 
steer  axle  wheel  bearing  failure,  they 
did  report  recurrent  front-end  work  to 
correct  tire  wear  problems.  Most 
reported  repeated  procedures  involving 
removal  of  the  wheel  and/ or  retorquing 
of  the  wheel  bearings. 

Consultation  with  local  Volvo  service 
managers  and  technicians  failed  to 
reveal  any  additional  information  or 
acknowledgement  of  problems.  In  a 
worst-case  scenario,  the  failure  of  a  steer 
axle  wheel  bearing  can  result  in  wheel 
separation  and  the  potential  for  a  crash. 
However,  no  crashes,  injuries,  or 
fatalities  have  been  reported  involving 
bearing  failure  on  these  Volvo  trucks. 
Volvo  trucks  exhibited  no  previous 
recalls  or  investigations  related  to  this 
issue. 

The  available  information  does  not 
warrant  opening  an  investigation  of  this 
issue  at  this  time. 
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A.^kor  /lietriKiito  avln  IruiHs.  Volvo 


discourages  and  accepts  no 
resDonsibilitv  if  such  additions  are 


report  that  they  informed  the  dealer  of 
the  additions  at  the  time  of  purchase. 
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Complaint  5a: 

Axle  Deficiencies  -  Parts  (U-Bolts  and  Wheel  Bearings 
- 128  Complaints) 

Model  Year 

Model         Total 

■   - 

i 

1994 

White            1 

1 

1 
1 

1995 

WIA             1 

1997 

WIA              1 

1998 

WHT             1 

VN              46 

H 

^' 

VN-610          22 

H 

VN-770           5 

2 

1999 

VN              41 
VN-610            1 

■ 

'- 

1998  and  newer  vehicles 

98% 

VN-770            4 

46 

1997  and  newer  vehicles 

« 

2000 

VN                1 

■ 

1 996  and  newer  vehicles 

M 

VN-610            1 

■ 

1995  and  newer  vehicles 

99% 

VN-770            2 

■ 

1 994  and  newer  vehicles 

100% 

WG              1 

5 

Vehicle  unspecified 

0% 

(B)  Steering  Axle  Weight  (110 
complaints).  The  OOIDA  petition 
alleged  that  Volvo  trucks  were  prone  to 
an  overweight  condition  on  the  steer 
axle.  Evaluation  of  the  complaints 
revealed  that  with  few  exceptions,  this 
complaint  typically  involved  the  newer 
VN  series  trucks.  An  overwhelming 
majority  of  the  complaints  involved  the 
770  model,  Volvo's  largest  tractor  with 
an  integral  sleeper.  Complaint  review, 
personal  interviews  and  field  studies 
have  revealed,  however,  that  model 
series  610  and  660  vehicles  are  also    - 
often  operated  in  an  overweight 
condition. 

A  total  of  110  complaints  alleging  an 
overweight  condition  on  the  front  axle 
were  reviewed.  The  OOIDA  petition  had 
listed  66  individual  complaints  of  a 
steer  axle  overweight  condition. 
Unfortimately,  many  of  the  OOIDA 
complaints  contained  few  specifics 
regarding  the  interpretation  of 
"overweight."  ODI  contacted  47 
complainants  who  specifically  noted 
that  the  actual  axle  weight  exceeded  the 
front  axle  weight  rating  (GAWR— gross 
axle  weight  rating).  These  complainants 
reported  that  the  actual  axle  weight 
ranged  from  12,400  to  13,500  pounds. 
For  most  vehicles  the  front  GAWR  was 
12,350  pounds.  A  total  of  17 
complainants  provided  copies  of  scale 
tickets  exhibiting  an  overweight 
condition. 

Review  of  the  complaint  docimients 
and  personal  interviews  with  ovtraers 
revealed  differing  interpretations  for 
defining  an  overweight  condition  on  the 
steer  axle.  Many  owners  tended  to 


define  an  ideal  weight  condition  based 
upon  past  experience  or  the  restrictions 
of  individual  states.  Many  owner/ 
drivers  reported  the  desire  to  keep  the 
front  axle  weight  below  12,000  pounds 
and  defined  an  overweight  condition  as 
any  weight  in  excess  of  this  number. 
Regarding  state  highway  restrictions, 
five  states'*  reportedly  restrict  the  gross 
front  axle  weight  to  12,000  pounds. 

Federal  regulations  require  the 
manufacturer  to  install  a  label 
specifying  the  GAWR.  The  GAWR 
should  not  exceed  the  weight  rating  of 
the  weakest  individual  axle  component, 
including  the  tires.  According  to  Volvo, 
the  GA\^  is  based  on  the  component 
with  the  lowest  load  capacity  inclusive 
of  the  tires,  wheels,  suspension,  brakes, 
and  other  axle  components.  In  most 
cases  the  GAWR  is  equal  to  the  tire  load 
capacity.  Through  a  review  of  the 
complaints  and  conversations  with 
owners,  front  axle  gross  weight  ratings 
specified  on  the  Federal  label  exhibited 
a  range  between  11,620  and  12.350 
poimds. 

In  April  2001,  Nick  Barber  petitioned 
NHTSA  concerning  the  adequacy  of 
Volvo's  actions  with  respect  to  Recall 
01 V-093  5  {DPOl-006).  This  petition 


*  According  to  the  2001  edition  of  Transport 
Topics  Size  &  Weight  Update  (American  Trucking 
Associations),  the  following  states  restrict  the  gross 
front  axle  weight  to  1 2,000  pounds — Alabama, 
Arizona,  Arkansas,  California,  and  Kentucky.  Some 
states  impose  additional  restrictions  limiting  tire 
gross  weight  to  the  product  of  a  specified  number 
of  pounds  per  inch  of  tread  width. 

^In  March  2001,  Volvo  initiated  recall  RVXX0103 
(NHTSA  OlV-093).  applicable  to  1,577  VN  model 
trucks,  stating  that  "under  certain  operating 
conditions,  the  weight  certification  label  which 


challenges  the  effectiveness  and  scope 
of  recall  OlV-093  and  alleges  other 
problems  with  regard  to  establishing  the 
weight  distribution  on  VN  model  trucks. 
Since  filing  his  petition  with  NHTSA, 
Mr.  Barber  has  provided  information  on 
approximately  100  trucks  (including 
having  owners  contact  NHTSA  directly). 
It  was  through  these  contacts  that  the 
overweight  issue  was  more  precisely 
defined.  All  of  the  "confirmed" 
overweight  cases  involved  VN  610, 660, 
and  770  model  trucks.  Overweight 
complaints  existed  across  all  three 
model  lines;  however,  the  770  models 
exhibited  the  greatest  number  of 
complaints. 

Volvo  states  that  the  front  axle  weight 
should  be  measured  with  the  vehicle 
fiilly  fueled  and  in  a  bobtail  (no  trailer) 
configuration.  Allowances  are  also  made 
for  the  driver  and  personal  cargo.  Some 
of  the  "overweight"  vehicles  were 
weighed  with  trailers  and/or  auxiliary 
equipment  installed  on  the  tractor. 

Nearly  all  complainants  reported  that 
when  the  tractor  is  coupled  to  a  trailer 
imder  any  load,  the  5th  wheel  must  be 
at  the  full  aft  position  to  maintain  a 
front  axle  weight  less  than  the  GAWR. 
Some  drivers  complained,  however,  that 
the  "full  aft"  5th  wheel  position  creates 
additional  problems.  They  cite  the  large 
gap  between  the  tractor  and  trailer  as 
being  responsible  for  decreased  fuel 
efficiency.  The  use  of  only  one  position 
on  a  moveable  5th  wheel  also  negates 


contains  the  front  GAWR  information  .  .  .  does  not 
accurately  reflect  the  actual  front  gross  axle 
weight."  The  recall  involves  trucks  manufactured 
between  11/22/97  and  08/28/99. 
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17112 


Federal  Register / Vol.  67,  No.  68 /Tuesday.  April  9,  2002 /Notices 


the  advantage  of  moving  the  coupler  to 
further  distribute  axle  loads.  Volvo 
contends  that  the  addition  of  auxiliary 
equipment  (tools  boxes,  cab  protection 
devices,  generators,  etc.)  could  increase 
the  front  axle  weight  and  therefore 


discourages  and  accepts  no 
responsibility  if  such  additions  are 
made.  Owners,  however,  have  stated 
that  some  installation  of  the  auxiliary 
equipmenf  is  performed  or  facilitated  by 
the  dealer.  In  other  instances,  owners 


report  that  they  informed  the  dealer  of 
the  additions  at  the  time  of  purchase. 

NHTSA  granted  DPO 1-006  after 
evaluating  the  issues  raised  in  that 
petition  and  has  opened  a  Recall  Audit 
(AQ02-018). 


Complaint  5b:  Front  Axle  Ovarwlght 
(llOComplalntt) 


Model  Year 


1988 


1992 


1993 


1994 


1995 


1996 


1997 


1998 


1999 


2000 


2001 


Model 


White 


WIA 


WIA 


While 


WIA 


WIA 


WIA 


VN 

VN-610 
VN-660 
VN-770 


VN 

VN-610 
VN-770 


VN-610 
VN-660 
VN-770 


VN-770 


Total 


4 

3 

1 

22 


2 

4 
23 


8 

10 

15 


30 


29 


33 


1998  and  newer  vehicles 
1997  and  newer  vehicles 
1996  and  newer  vehicles 
1995  and  newer  vehicles 
1994  and  newer  vehicles 
Vehicle  unspecified 


86% 
89% 
94% 
95% 
97% 
0% 


Complaint  6 — Suspension  problems 
(12  complaints).  This  issue  involves 
niany  of  the  same  issues  raised  in  the 
axle  component  complaints.  Most 
complaints  also  cited  vibration. 


alignment,  and  premature  steer  axle  tire 
wear  as  being  suspension  related. 
Regarding  this  issue,  no  failed 
components,  other  than  axle  U-bolts, 
were  identified.  As  such,  no  specific 


suspension  problems  were  identified. 
The  number  of  complaints  citing 
suspension  problems  is  tallied  in  the 
table  below.  No  further  action  on  this 
issue  will  be  taken.    . 


Complaint  6:  Suspanshtn 
(12  Complaints) 


Model  Year 
1994 


1996 


1998 


Model 


Total 


WIA 


WIA 


VN 

VF4-610 


6 


3 
2 


6 

H 


1998  and  newer  vehicles  42% 

1 997  and  newer  vehicles  42% 

1 996  and  newer  vehicles  92% 

1 995  and  newer  vehicles  92% 

1 994  and  newer  vehicles  1 00% 
Vehicle  unspecified  0% 


Complaint  7 — Transmission  and 
clutch  problems  (20  complaints).  There 
were  a  few  complaints  of  transmission 
failure;  however,  all  but  one  of  the 
owners  interviewed  reported  that  the 
transmission  was  replaced  under 


warranty.  Two  owners  complained  of 
difficulty  with  shifting  and  another 
reported  that  the  transmission  shifted 
into  the  wrong  gear.  Two  owners 
complained  of  the  transmission 
overheating.  None  of  the  transmission 


complaints  indicated  that  the  situation 
presented  a  recurring  safety  hazard. 
There  were  no  reports  of  collisions  or 
injuries  related  to  this  issue. 

Regarding  clutch  complaints,  most 
complainants  reported  premature  wear 
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sleeper  berth  of  the  VN-series  truck  is 


The  two  remaining  fire  complaints 

i^,.^U..,^  <>  onnt  VM_Ain  anH  a  1048 


regarding  fire  and  electrical  problems  in 
thn  .cleener  berth  aooear  to  contain 
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requiring  expensive  replacement.  Other      required  repeated  adjustment.  None  of       to  safety  existed.  No  further  action  on 
complaints  noted  that  the  clutch  the  complaints  indicated  that  a  hazard  •     this  issue  will  be  taken. 


Complaint  7:  Transmission  and  Clutch 
(20  Complaints) 


Model  Year 

Model 

Total 

1990 

TD365 

2 

1998 

VN 

3 

1999 

VN 

4 

2000 

VN 

8 

2001 

VN 

1 

Unidentified 


Complaint  8 — Engine  defects  (5 
complaints).  Very  few  complaints 
alleged  engine  problems  and  none 
exhibited  any  trend  that  could  be 
considered  a  hazard  to  safety.  The 
OOIDA  petition  specifically  noted 


1998  and  newer  vehicles 

80% 

1997  and  newer  vehicles 

80% 

1996  and  newer  vehicles 

80% 

1995  and  newer  vehicles 

80% 

1994  and  newer  vehicles 

80% 

Vehicle  unspecified 

10% 

unexpected  "acceleration"  and  "shut 
down"  (stalling)  as  issues  of  contention. 
One  complaint  noted  the  occxurence  of 
engine  "rev  up"  while  at  idle  while 
most  of  the  engine  problems  cited  poor 
wiring  connections  leading  to  difficult 


starting  or  rough  idle.  No  trend 
regarding  engine  problems  was 
observed.  No  further  action  on  this  issue 
will  be  taken. 


Complaints:  Engine 
(5  Complaints) 

Complaints 

• 

- 

Model  Year 

Model 

Total 

1995 

WIA 

1 

1 
2 

1 
1 

1998  and  newer  vehicles 
1997  and  newer  vehicles 
1996  and  newer  vehicles 
1995  and  newer  vehicles 

20% 
60% 
60% 
80% 

1997 

WIA 

2 

1998 

VN 

1 

Unidentified 

1 

1994  and  newer  vehicles 

80% 

Vehicle  unspecified 

20% 

Complaint  9 — Electrical  defects  (65 
complaints).  A  substantial  number  of 
complaints  noted  "electrical  problems." 
Of  the  OOIDA  petition  complaints  that 
contained  specific  information,  most 
defined  electrical  problems  with  the 
"instrumentation"  or  "dash."  These 
issues  were  analyzed  in  greater  detail 
through  vehicle  owner  and  truck  service 
center  interviews.  Nearly  all  instrument 
problems  appeared  to  be  related  to  the 
"SmartDash"  or  vehicle  management 
display  and  instrument  panel  lighting. 

The  SmartDash  component  at  issue  is 
a  small  LCD  screen  located  on  the 
instrument  panel  that  displays  a  range 
of  information  to  the  driver.  The  unit 
provides  information  such  as  miles  per 
gallon,  trip  time,  axle  and  coolant 
temperature,  diagnostic  fault  codes,  and 
other  information.  Volvo  representatives 
have  acknowledged  that  the  display 
screen  on  model  year  1998  through  2000 


vehicles  is  subject  to  failure.  They 
report  that  a  quality  control  problem 
with  the  vendor  necessitated  a  change 
in  the  unit's  design  and  construction 
(new  vendor).  Volvo  identifies  this  imit 
as  an  accessory  item  and  notes  that  all 
crucial  gauges  are  duplicated  in  analog 
form  elsewhere  on  the  dash.  This 
complaint  was  common  among  both 
individual  and  fleet  owners  and 
comprised  about  38%  of  the  complaints 
expressed  through  telephone  interviews, 
mstrument  panel  lignting  was  another 
recurring  electrical-related  complaint. 
Regarding  this  complaint,  many  owners, 
including  at  least  three  fleets,  reported 
recurrent  problems  with  instnmient 
panel  lighting  prematurely  "burning 
out"  or  experiencing  poor  electrical 
cormections.  This  problem  was  cited  in 
approximately  11%  of  the  complaints 
expressed  through  telephone  interviews. 
None  of  the  complainants  reported 


simultaneous  failing  of  all  instrument 
lighting.  They  complained  that  lamp 
replacement  was  needed  every  other 
month  or  so.  Some  complainants  also 
noted  that  the  lamps  exhibited  poor  or 
loose  connections. 

Analysis  of  electrical  problems 
revealed  allegations  of  sbc  (6)  fires 
involving  model  year  1998  through  2001 
VN  series  tractors  with  four  (4)  fires, 
potentially  electrical  in  origin  (one 
involving  just  smoke),  originating  in  the 
sleeper  compartment. 

The  fovu  (4)  sleeper  berth  fires 
involved  VN  610  and  660  models.  In 
each  case  fire  investigators  identified 
the  fire's  origin  in  the  proximity  of 
electrical  wiring,  with  three  cases 
originating  near  the  sleeper  ventilation 
control  panel.  Unfortimately,  the  exact 
cause  of  the  fire  was  not  determined 
although  electrical  short-circuiting  was 
indicated  as  a  possible  source.  The 
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sleeper  berth  of  the  VN-series  truck  is 
equipped  with  an  individual  heating 
and  air  conditioning  blower  located 
below  the  lower  bunk  and  just  right  of 
the  center  of  the  vehicle.  A  controller 
unit  used  to  adjust  HVAC  temperature 
and  blower  fan  speed  is  located  on  the 
teft  side  wall  of  the  berth  about  midway 
between  the  ceiling  and  floor.  At  least 
three  (3)  fires  reportedly  originated  in 
the  area  of  this  control  panel. 


The  two  remaining  fire  complaints 
involved  a  2001  VN-610  and  a  1998 
VN-770.  Investigation  of  the  VN-610 
fire  failed  to  reveal  the  exact  origin  of 
the  fire  although  the  investigator 
believed  it  began  in  the  vehicle's  engine 
compartment.  The  VN-770  fire 
reportedly  began  in  the  dash  wiring  due 
to  a  faulty  "dimmer  switch."  Limited 
information  was  available  regarding 
these  two  incidents.  (Complaints 


regarding  fire  and  electrical  problems  in 
the  sleeper  berth  appear  to  contain 
similar  elements  that  warrant  additional 
analysis. 

Other  than  the  sleeper  berth  fires,  no 
trends  were  observed  indicating  a 
potential  safety  defect  trend.  An 
investigation  into  the  sleeper  berth  fires 
has  been  opened. 


Complaint  9:  Ehctrlcal  Comptalnta 
(65  Complalntt) 


lUkxMYear 


1995 


1996 


1997 


1998 


1999 


2000 


2001 


Unidentified 


Model 


WIA 


WIA 


WIA 


VN-610 
VN-660 
VN-770 


VN-610 
VN-660 
VN-770 


1 


5 
2 
12 


3 
2 
8 


19 


13 


VN^IO 

8 

VN-660 

10 

VN-770 

4 

VN^IO 

1 

VN-770 

1 

24 


1998  and  newer  vehicles 
1997  and  newer  vehicles 
1996  and  newer  vehicles 
1995  and  newer  vehicles 
Vehicle  unspecified 


86% 
88% 
89% 
94% 
6% 


ODI  has  compared  the  number  of 
complaints  regarding  Volvo  trucks  with 
the  number  of  complaints  about  similar 
problems  on  other  makes  of  other  heavy 
trucks.  The  comparison  was  limited  to 


the  complaint  areas  noted  in  the  (X)IDA 
petition.  The  table  below  compares  the 
total  nimiber  of  Volvo  truck  complaints 
(all  soiut:es)  against  the  complaints  in 
the  ODI  database  for  other 


manufacturers'  vehicles.  Prior  to  the 
OOIDA  petition,  the  total  number  of 
Volvo  truck  complaints  recorded  in  the 
database  was  approximately  190. 
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the  same  model  year  as  the  model  of  the 


same  manner  as  their  U.S.  certified 
rmintemarts.  or  are  caoable  of  beine 


and  that  release  by  means  of  a  single  red 
pushbutton.  J.K.  further  states  that  the 
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Htivy  Truck  Manuhictunr  Complaint  Compartson 
ODI  Complaint  Database  for 
Modi  Yaar  1993-2001 

PH^^I^^^H^  Mack 

Fraightiinar 

Intamational 

Hino 

Patarbilt 

K9nworth 

Volvo 

y^bration^ 

1 

6 

4 

1 

10 

Stawing 

9 

8 

5 

1 

9 

3 

S 

TlraWaar 

3 

• 

1 

12 

Mignmant 

3 

1 

1 

7 

Axia  (parts)' 

3 

35 

1 

5 

7 

109 

Ovanwaight 

16 

Suspansion' 

2 

6 

2 

3 

5 

3 

Tranamiaaion 

4 

9 

2 

1 

6 

1 

5 

Clutch 

2 

3 

1 

2 

2 

3 

Engine* 

3 

3 

Elactrical' 

1 

1 

1 

1 

6 

FIraa* 

5 

5 

3 

3 

136 

334 

124 

20 

157 

113 

182 

^  All  Occurrancaa 

'All  Complaints/Componants 

'  May  Ovarlap  Axia  Complaints 

*  Stalling  or  Unintendad  Accalaration 

'  All  Intarior  Cab  or  Engine  Compartment 

**  Considarad  Elactrical  in  Origin 
^  Total  Complaints  in  ODI 
JDatabasa 

Adtmional  Data 

Raports  of  wfwel  separation 
RaporttofU-BoMfailura 
Raports  of  wheal  bearing  failura 
Reports  of  electrical  fire 

Fr^oMlifwr       PstertMl 
4                      3 
2 

1                      1 
4                      5 

Itenworth 

1 

2 

Analysis  of  the  information  made 
available  through  and  as  a  result  of  the 
petition  supports  a  conclusion  that  this 
petition  should  be  partially  granted  and 
partially  denied.  The  petition  is  granted 
with  respect  to  three  areas  of  concern — 
(1)  steering  problems,  (2)  front  axle  U- 
bolt  problems  and  (3)  sleeper  berth  fires. 
Additionally,  the  issue  of  steering  axle 
overweight  condition  is  being  addressed 
through  Recall  Audit  AQ02-018  while 
an  issue  pertaining  to  drive  axle  U-bolts 
is  being  investigated  in  an  Engineering 
Analysis,  EAOl-011.  No  further  action 
will  be  taken  with  respect  to  the 
remaining  issues  raised  by  the  petition. 

[FR  Doc.  02-8520  Filed  4-8-02;  8:45  ami 


BtLUNG  CODE  491 0-Sa-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adflfiinistration 

[Docket  No.  NHTSA-2002-11878] 

Notice  Of  Receipt  of  Petitiona  for 
Decision  that  Nonconforming  2001  and 
2002  Porsche  GT2  TurtM  Passenger 
Cars  are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petitions  for 
decision  that  nonconforming  2001  and 
2002  Porsche  GT2  Turbo  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  two 
separate  petitions  for  a  decision  that 
2001  and  2002  Porsche  GT2  Turbo 
passenger  cars  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  their 


manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  May  9,  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATKM: 
Background  ^ 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission  ^ 
into  the  United  States  uidess  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
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and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 


revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 


ACTION:  Notice. 
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the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federel 
Register. 

Northern  California  Diagnostic 
Laboratories,  Inc.  of  Napa,  California 
("NCDL")  (Registered  hnporter  92-011) 
petitioned  NHTSA  to  decide  whether 
2002  Porsche  GT2  Turbo  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  Shortly  after  NCDL's 
petition  was  filed,  J.K.  Technologies. 
L.L.C.  of  Baltimore.  Maryland  ("J.K.") 
(Registered  Importer  90-006)  separately 
petitioned  NHTSA  to  decide  whether 
2001  and  2002  Porsche  GT2  Turbo 
passenger  cars  are  eligible  for 
importation.  J.K.  requested  the  agency  to 
grant  confidentiality  to  certain 
information  that  accompanied  its 
petition.  NCDL  did  not  file  a 
confidentiality  request.  Because  the  two 
petitions  pertain  to  the  same  vehicles 
(with  the  exception  that  the  J.K.  petition 
covers  two  model  years  and  the  NCDL 
petition  only  one).  NHTSA  is  soliciting 
comments  on  both  petitions  in  this 
notice. 

The  vehicles  that  NCDL  and  J.K. 
believe  are  substantially  similar  are 
2001  and  2002  Porsche  GT2  Turbo 
passenger  cars  that  were  manufactured 
for  importation  into,  and  sale  in.  the 
United  States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioners  claim  that  that  they 
have  carefully  compared  non-U.  S. 
certified  2001  and  2002  Porsche  GT2 
Turbo  passenger  cars  to  their  U.S.- 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  sai^  standards. 

■CDL  and  J.K.  submitted  information 
with  their  petitions  intended  to 
demonstrate  that  non-U. S.  (ftrtified  2001 
and  2002  Porsche  GT2  Turbo  passenger 
cars,  as  originally  manufoctured  for  sale 
in  Europe,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 


same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioners  claim  that 
non-US.  certified  2001  and  2002 
Porsche  GT2  Turbo  passenger  cars  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 

Shift  Lever  Sequence 103 

Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses.  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems.  116 
Brake  Fluid.  124  Accelerator  Control 
Systems,  135  Passenger  Car  Brake 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems,  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages.  212  Windshield 
Retention,  214  Side  Impact  Protection, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  NCDL  claims  that  non- 
U.S.  certified  2002  Porsche  GT2  Turbo 
passenger  cars  are  identical  to  their 
U.S.-certified  counterparts  with  respect 
to  compliance  with  Standard  Nos.  110 
Tire  Selection  and  Rims.  Ill  Rearview 
Minors.  114  Theft  Protection.  208 
Occupant  Crash  Protection,  and  301 
Fuel  System  Integrity  and  with  the 
Bimiper  Standard  found  in  49  CFR  part 
581. 

J.K.  states  that  non-U.S  certified  2001 
and  2002  Porsche  GT2  Turbo  passenger 
cars  are  capable  of  being  readily  altered 
to  meet  those  standards,  in  the 
following  manner: 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S. -model 
component,  or  inscription  of  the 
required  warning  statement  on  the 
surface  of  that  mirror. 

Standard  No.  114  Theft  Protection: 
programming  of  the  warning  system  to 
meet  the  standard. 

Standard  No.  208  Occupant  Crash 
Protection:  inspection  of  all  vehicles 
and  replacement  of  the  driver's  and 
passenger's  side  air  bags,  knee  bolsters, 
control  units,  sensors,  and  seat  belts 
with  U.S.-model  components  on 
vehicles  that  are  not  already  so 
equipped.  J.K.  states  that  the  front  and 
rear  outboard  designated  seating 
positions  have  combination  lap  and 
shoulder  belts  that  are  self-tensioning 


and  that  release  by  means  of  a  single  red 
pushbutton.  J.K.  further  states  that  the 
vehicles  are  equipped  with  a  seat  belt 
warning  lamp  that  is  identical  to  the 
component  installed  on  U.S.-certified 

models. 

Standard  No.  301  Fuel  System 
Integrity:  modifications  for  which  J.K. 
has  requested  confidentiality. 

Additionally,  J.K.  states  that  the 
bimipers  and  support  structures  on  non- 
U.S.  certified  2001  and  2002  Porsche 
GT2  Turbo  passenger  cars  are  identical, 
in  most  cases,  to  those  components 
found  on  the  vehicles'  U.S.  certified 
coxmterparts.  J.K.  stated,  however,  that 
all  vehicles  must  be  inspected  for  part 
number  compliance. 

Both  petitioners  contend  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  replacement  of  the  instrument 
cluster  with  U.S.-model  components. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamps 
and  front  sidemarker  lamps,  (b) 
installation  of  U.S.-model  taillamp 
assemblies  that  incorporate  rear 
sidemarker  lamps,  (c)  installation  of 
center  high-moimted  stop  lamp  if  not 
already  equipped. 

Standard  No.  118  Power-Operated, 
Partition,  and  Roof  Panel  Systems: 
modification  of  the  system  to  comply 
with  the  standard. 

NCDL  claims  that  non-U.S.  certified 
2002  Porsche  GT2  Turbo  passenger  cars 
comply  with  the  parts  marking 
requirements  of  the  Theft  Prevention 
Standard  at  49  CFR  Part  541.  J.K.  states 
that  this  standard  is  inapplicable  to  the 

2001  and  2002  versions  of  the  vehicle. 
NCDL  states  that  a  vehicle 

identification  number  (VIN)  plate  must 
be  affixed  to  non-U.S.  certified  2002 
Porsche  GT2  Turbo  passenger  cars  to 
meet  the  requirements  of  49  CFR  part 
565.  J.K.  claims  that  both  the  2001  and 

2002  versions  of  the  vehicle  have  a 
fectory  installed  VIN  plate  in  the 
windshield  area  that  meets  these 
requirements. 

Interested  persons  are  invited  to 
submit  comments  on  the  petitions 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management.  Room  PL-401, 
400  Seventh  St.,  SW.  Washington,  DC 
20590.  [Docket  hours  are  frtim  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
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and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petitions 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  3,  2002. 
Marilynne  Jacobs, 

Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  02-8519  Filed  4-8-02;  8:45  am] 

BiujNa  cooe  4«io-s»-p 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  341 84] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company-Trackage  Rights 
Exemption-Southern  Gulf  Railway 
Company 

Southern  Gulf  Railway  Company 
(SGR),  pursuant  to  a  written  trackage 
rights  agreement  entered  into  between 
SCR  and  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  (BNSF).  has 
agreed  to  grant  limited,  nonexclusive 
overhead  trackage  rights  to  BNSF  over 
SGR's  rail  line  between  SGR  milepost 
0.0  and  SGR  milepost  4.28,  a  distance  of 
approximately  4.28  miles,  in  the 
vicinity  of  Sulphur,  LA,  for  the  purpose 
of  serving  the  Roy  S.  Nelson  Generating 
Station  (Plant)  of  Entergy  Gulf  States, 
Inc.  BNSF  will  operate  its  own  trains 
with  its  own  crews  over  SGR's  line 
under  the  trackage  rights  agreement.  ^ 

Operations  imder  the  exemption  were 
scheduled  to  begin  on  March  27,  2002, 
the  effective  date  of  the  exemption  (7 
days  after  the  notice  was  filed). 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.-Trackage  Rights-BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc.-Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
Of  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 


revoke  the  exemption  imder  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34184,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  NW.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Michael  E. 
Roper,  2500  Lou  Menk  Drive,  P.O.  Box 
961039,  Fort  Worth.  TX  76161-0039. 

Board  decisions  and  notices  are 
available  on  our  website  at 
WWW.STB.DOT.  GOV. " 

Decided:  April  1.  2002. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-8305  Filed  4-8-02;  8:45  am] 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Notice  of  Revocation  of  Customs 
Brolcer  License 

agency:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  Pursuant  to  section  641  of  the 
Tariff  Act  of  1930  as  amended  (19 
U.S.C.  1641)  and  the  Customs 
Regulations  [19  CFR  111.45(a)l,  the 
following  Customs  broker  license  is 
revoked  by  operation  of  law. 


ACTION:  Notice. 


Name 

License 

Port 

Sprint  Custom 
House  Brokerage. 
Inc. 

17315 

New  York. 

^  Pursuant  to  49  CFR  1 180.4(g),  a  railroad  must 
Rle  a  verified  notice  with  the  Board  at  least  7  days 
before  the  trackage  rights  are  to  be  consummated. 
In  its  verified  notice,  BNSF  indicates  that  it  has 
been  providing  service  to  the  Plant  pursuant  to  the 
trackage  rights  agreement  dated  February  17,  2000, 
prior  to  the  filing  of  its  verified  notice  of  exemption. 
BNSF,  states  that,  due  to  an  oversight,  it  did  not  file 
its  exemption  with  the  Board  until  March  20,  2002. 


Dated:  April  1,  2002. 
Bonni  G.  Tischler, 

'  Assistant  Commissioner,  Office  of  Field 
Operations. 
(FR  Doc.  02-8488  Filed  4-8-02;  8:45  am] 

BtLLING  COOE  4820-(»-l> 

DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Name  Change- 
Atlantic  Alliance  Fidelity  and  Surety 
Company 

AGENCY:  Financial  Management  Service. 
Fiscal  Service,  Department  of  the 
Treasury. 


summary:  This  is  Supplement  No.  18  to 
the  Treasury  Department  Circular  570; 

2001  Revision,  pubUshed  July  2,  2001, 
at  66  FR  35024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6765. 

SUPPLEMENTARY  INFORMATION:  Atlantic 
Alliance  Fidelity  and  Surety  Company, 
a  New  Jersey  corporation,  has  formally 
changed  its  name  to  the  Guarantee. 
Company  of  North  America  USA, 
effective  March  1,  2002.  The  Company 
was  last  listed  as  an  acceptable  surety 
on  Federal  bonds  at  66  FR  35029,  July 
2,  2001. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds, 
dated  today,  is  hereby  issued  under 
Sections  9304  to  9308  of  Title  31  of  the 
United  States  Code,  to  The  Guarantee 
Company  of  North  America  USA,  Mt. 
Laurel,  New  Jersey.  This  new  Certificate 
replaces  the  Certificate  of  Authority 
issued  to  the  Company  under  its  former 
name.  The  underwriting  limitation  of 
$300,000  established  for  the  Company 
as  of  July  2,  2001,  remains  unchanged 
until  June  30,  2002. 

Certificates  of  Authority  expire  on 
June  30.  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long 
the  Company  remains  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1.  in  the 
Department  Circular  570,  which 
outlines  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information.  Federal  bond-approving 
officers  should  annotate  their  reference 
copies  of  the  Treasury  Circular  570, 

2002  Revision,  at  pages  35029  and 
35040  to  reflect  this  change. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at      ^ 
www.fms.treas.gov/c570.  A  hard  copy 
may  be  purchased  fit)m  the  Government 
Printing  Office  (GPO).  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Qrcular  itom  GPO,  use  the  following 
stock  number:  769-004-40671. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6F07, 
Hyattsville,  MD  20782. 
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Dated:  April  1.  2002. 
Dorothy  E.  Martin. 

Acting  Director,  Financial  Accounting  and 

Service  Division,  Financial  Management 

Service. 

IFR  Doc.  02-8526  Filed  4-8-02;  8:45  am) 

BHXMG  COM  4«10-3S-M 


Corrections 


Federal  Register 

Vol.  67,  No.  68 
Tuesday,  April  9,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put>lished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  ttie  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewfiere  In  the  issue. 


November  20.  2001,  make  the  following 
correction: 

Due  to  several  errors,  the  table  titled 
"TREATMENT  STANDARDS  FOR 
HADARDOUS  WASTES"  that  appears 
on  pages  58298  and  58299  is  being 
reprinted  in  its  entirety. 

§268.40    [ConvctMl] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  268 

[SWH-FRL-7099-2] 

RIN  2050-AE49 

Hazardous  Waste  Marwgennent 
Systom;  Identification  and  Listing  of 
Hazardous  Waste:  Inorganic  Chemical 
Manufacturing  Wastes;  loind  Disposal 
Restrictions  fOr  Newly  Identified 
Wastes;  and  CERCLA  Hazardous 
Substance  Designation  and  Reportable 
Quantities 

Correction 

In  rule  document  01-27833  beginning 
on  page  58257  in  the  issue  of  Tuesday. 


TREATMENT  STANDARDS  FOR  HAZARDOUS  WASTES 
[Note:  IM means  not  applicabte] 


i 


Regulated  hazardous  constituent 


Wastewaters       Nonwastewaters 


'aste  code 


Waste  description  and  treatment/ 
regulatory  Sut>category  ^ 


Comnxxi  name 


CASINO. 


Concentration  in 
mg/L  3,  or  Tech- 
nology Code  ^ 


Concentration  in 
mg/kgs  unless 
noted  as  "mg/L 

TCLP".  or  Tech- 
nology Code 


K176 


K177 


Baghouse  fitters  from  the  produc-  Antimony 

tion  of  antinK>ny  oxide,  including  Arsenic 

fitters   from  the   production   of  Cadmium 

intermediates    (e.g.,    antinriony  Lead 

metal  or  crude  antimony  oxide)  Mercury 

Slag  from  tfie  production  of  anti-  Antinnxiy 

mony  oxide  ttiat  is  speculatively  Arsenic 

accumulated   or   disposed,    in^  Lead 
duding  slag  from  the  production 
of  intermediates  (e.g.,  antimony 
metal  or  crude  antimony  oxide)  . 


7440-36-0 
7440-38-2 
7440-43-9 
7439-92-1 
7439-97-6 

7440-36-0 
7440-38-2 
7439-92-1 


1.9 

1.4 

0.69 

0.69 

0.15 

1.9 
1.4 
0.69 


1.15  mg/L  TCLP 
5.0  mg/L  TCLP 
0.11  mg/L  TCLP 
0.75  mg/L  TCLP 
0.025  mg/L 

TCLP 
1.15  mg/L  TCLP 
5.0  mg/L  TCLP 
0.75  rng/L  TCLP 
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TREATMEhfT  STANDARDS  FOR  HAZARDOUS  WASTES— Continued 
[Note:  NA  means  not  applicable] 


'  Regulated  hazardous  constituent 


Wastewaters        Nonwastewaters 


Waste  description  and  treatnient/ 
Waste  code  regulatory  Sutx^ategory ' 


Common  name 


CAS  2  No. 


CoTKentration  in 
mg/L  3,  or  Tech- 
nology Code* 


Concentration  in 
mg/l<g  ^  unless 
noted  as  "mg/L 

TCLP",  or  Tech- 
nology Code 


<178  

Residues  from  manufacturing  and 
manufacturing-site    storage    of 
ferric  chloride  from  acids  formed 
during  the  production  of  titanium 
dioxide  using  the  chloride-ilmen- 
ite  process. 

1,2,3.4.6,7,8-  Heptachlorodilwnzo- 
p^lioxin  (1,2.3.4,6,7,8-HpCDD) 

1,2.3,4,6,7,8- 
Heptachlorodibenzofuran 
(1,2,3,4,6,7,8-HpCDF) 

,\'>a?2-39-4 
67562-39-4 

0.000035  or 
CMBST^V 

0,000035  or 
CMBST" 

0.0025  or 
CMBST" 

0.0025  or 
CMBST" 

1.2,3,4,7,8,9- 
Heptachlorodibenzofuran 
(1.2.3.4.7.8.94HpCDF) 

55673-89-7 

0.000035  or 
CMBST" 

0.0025  or 
CMBST" 

HxCDDs  (All  Hexachlorodibenzo- 

p-dioxins) 

34465-46-8 

0.000063  or 
CH^BST" 

0.001  or 
CMBST" 

HxCDFs  (All  Hexachlorodil)enzo- 
furans) 

55684-94-1 

0.000063  or 

0.001  or 
CMBST11 

1.2.3.4,6,7.8.9- 
Octachlorodibenzo-pKlioxin 
(OCDD) 

3268-87-9 

0.000063  or 
CMBST" 

0.005  or 
Ciy^BST" 

1,2,3,4.6.7,8,9- 
Octachlorodibenzofuran  (OCDF) 

39001-02-0 

0.000063  or 
CMBST^^ 

0.005  or 
CMBST" 

• 

1 

PeCDDs  (All  Pentachlorodibenzo- 
^ioxins) 

3608a-22-9 

0.000063  or 
CMBST11 

0.001  or 
CMBST" 

PeCDFs  (All  Pentachlorodibenzo- 
furans) 

30402-15-4 

0.000035  or 
CMBST^^ 

0.001  or 
CMBST11 

TCDDs  (All  tetrachlorodibenzo-p- 
dioxins) 

41903-57-5 

0.000063  or 
CMBST" 

0.001  or 
CMBST" 

TCDFs     (All     tetrachlorodibenzo- 
*  furans) 

55722-27-5 

0.000063  or 
Ct^^BST" 

0.001  or 
CfWIBST" 

• 

•                               • 

Thallium 

• 

7440-28-0 

• 

1.4 

* 

0.20  mg/L  TCLP 

• 

^?£1.fJe^6^'^^ontplS^£Jf^^^  do  not  replace  waste  descriptions  in  40  CFR  part  261.  Descriptk>ns  of  Treatment/Regulatory 

Suhcateoories  are  orovided  as  needed,  to  distinguish  between  applicability  of  different  standards.  „h^„;^»i 

2CAl^ns  ChKl/ufslracrsTrvices  When  the  waste  cdde  and/or  regulated  constituents  are  descnbed  as  a  combination  of  a  chemical 
with  its  salts  and/or  esters,  the  CAS  number  Is  given  for  the  parent  compound  only.  ^   .     ,  ,„  „,„„,^e 

3  Concentration  standards  for  wastewaters  are  expressed  In  mg/L  and  are  based  on  analysis  of  composite  samptes 

^AHtreSnt  standards  expressed  as  a  Technology  Code  or  combination  of  Technology  Codes  are  explained  in  detail  in  40  CFR  268.42 

'^'gc^'S^Ma  fE^orT"c'L??^:c?^;?;a^SeL7T^^^^^^  treatment  standards  -pre-d  as  a  0-^3^^^^^ 

werTefflshed  in  part,  based  upon  incineration  In  units  operated  In  accordance  with  the  technical  requirements  of  ^O.CFR  part  .64  Subpart 
O  or  ^FR  wrt  265  Sutoart  O  w  based  upon  combustion  In  fuel  substitution  units  operating  in  aorordance  wrth  aPP"«^ble  technKal  requi  e- 
S^ts  A  f«;ilS  may  cor^  wrth  these  treatment  standards  according  to  provisions  in  40  CFR  268.40(d).  All  concentration  standards  for 
nonwastewaters  are  based  on  analysis  of  grab  samptes. 

11  For  these  wastes  the  definition  of  CMBST  is  limited  to:  (1)  combustion  unrts  operating  under  40  CFR  266,  (2)  cornbustion  units  permitted 
under^  CFR^r^^ubi"  a  ^  (3)^ix^  units  berating  under  40  C?R  265,  Subpart  O,  which  have  obtained  a  detemiinatwn  of 
equivalent  treatment  under  268.42(b).  ^ 


[FR  Doc.  Cl-27833  Filed  4-»702:  8:45  am] 
MIXING  COK  1506-01-O 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


available  requirements  under  this  Avenue.  NW..  Washington.  DC  20460. 

proposed  rule.  These  options  include  Comments  delivered  m  person 


Tuesday, 
April  9,  2002 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Parts  9,  et  aL 
National  Pollutant  Discharge  Elimination 
System — ^Proposed  Regulations  to 
Establish  Requirements  for  Cooling  Water 
Intake  Structures  at  Phase  n  Existing 
Facilities;  Proposed  Rule 
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17123 


have  or  require  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  issued  imder  section  402  of  the 


professional  judgment.  EPA  intends  to 
address  such  facilities  in  a  future 
rulemaking  effort.  This  proposal  defines 


The  foUowipg  exhibit  lists  the  types 
of  entities  thai  EPA  is  now  aware 
potentially  could  be  subject  to  this 
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ENVIROtHIENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 122, 123, 124.  and  125 

[FRL-71S4-7] 

RIN204O-AO62 

National  Pollutant  Discharge 
Elimination  Systsm— Proposed 
Regulations  to  Establish  Raquirsments 
for  CooHng  Water  Intato  Structures  at 
Phase  H  Existing  Faciiltiss 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule.        


SUMMARY:  Today's  proposed  rule  would 
implement  section  316(b)  of  the  Clean 
Water  Act  (CWA)  for  certain  existing 
power  producing  facilities  that  employ 
a  cooling  water  intake  structure  and  that 
withdraw  50  million  gallons  per  day 
(MGD)  or  more  of  water  from  rivers, 
streams,  lakes,  reservoirs,  estuaries, 
oceans,  or  other  waters  of  the  U.S.  for 
cooling  purposes.  The  proposed  rule 
constitutes  Phase  II  in  EPA's 
development  of  section  316(b) 
regulations  and  would  establish 
national  recjUirements  applicable  to  the 
location,  design,  construction,  and 
capacity  of  cooling  water  intake 
structures  at  these  facilities.  The 
proposed  national  requirements,  which 
would  be  implemented  through 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits, 
woidd  minimize  the  adverse 
enviromnental  impact  associated  with 
the  use  of  these  structures. 

Today's  proposed  rule  would 
establish  location,  design,  construction, 
and  capacity  requirements  that  reflect 
the  best  technology  available  for 
minimizing  adverse  environmental 
impact  from  the  cooling  water  intake 
structure  based  on  water  body  type,  and 
the  amount  of  water  withdrawn  by  a 
facility.  The  Environmental  Protection 
Agency  (EPA)  proposes  to  group  surface 
water  into  five  categories — freshwater 
rivers  and  streams,  lakes  and  reservoirs. 
Great  Lakes,  estuaries  and  tidal  rivers, 
and  oceans — and  establish  requirements 
for  cooling  water  intake  structures 
located  in  distinct  water  body  types,  to 
general,  the  more  sensitive  or 
biologically  productive  the  waterbody, 
the  more  stringent  the  requirements 
proposed  as  reflecting  the  best 
technology  available  for  minimizing 
adverse  environmental  impact. 
Proposed  requirements  also  vary 
according  to  the  percentage  of  the 
source  waterbody  withdrawn,  and 
facility  utilization  rate. 

A  facility  may  choose  one  of  three 
options  for  meeting  best  technology 


available  requirements  under  this 
proposed  rule.  These  options  include 
demonstrating  that  the  facility  subject  to 
the  proposed  rule  currently  meet 
specified  performance  standards; 
selecting  and  implementing  design  and 
construction  technologies,  operational 
measiues,  or  restoration  measures  that 
meet  specified  performance  standards; 
or  demonstrating  that  the  focility 
qualifies  for  a  site-specific 
determination  of  best  technology 
available  because  its  costs  of 
compliance  are  either  significanUy 
greater  than  those  considered  by  the 
Agency  during  the  development  of  this 
proposed  rule,  or  the  facility's  costs  of 
compliance  would  be  significantly 
greater  than  the  environmental  benefits 
of  compliance  with  the  proposed 
performance  standards.  The  proposed 
rule  also  provides  that  facilities  may  use 
restoration  measures  in  addition  to  or  in 
lieu  of  technology  measures  to  meet 
performance  standards  or  in 
establishing  best  technology  available 
on  a  site-specific  basis. 

EPA  expects  that  this  proposed 
regulation  would  minimize  adverse 
environmental  impact,  including 
substantially  reducing  the  harmful 
effects  of  impingement  and  entrainment. 
at  existing  faciHties  over  the  next  20 
years.  As  a  result,  the  Agency 
anticipates  that  this  proposed  rule 
would  help  protect  ecosystems  in 
proximity  to  cooling  water  intake 
structures.  Today's  proposal  would  help 
preserve  aquatic  organisms,  including 
threatened  and  endangered  species,  and 
the  ecosystems  they  iidiabit  in  waters 
used  by  cooling  water  intake  structures 
at  existing  facilities.  EPA  has  considered 
the  potential  benefits  of  the  proposed 
rule  and  in  the  preamble  discusses  these 
benefits  in  both  quantitative  and  non- 
quantitative  terms.  Benefits,  among 
other  factors,  are  based  on  a  decrease  in 
expected  mortality  or  injury  to  aquatic 
organisms  that  would  otherwise  be 
subject  to  entrainment  into  cooling 
water  systems  or  impingement  against 
screens  or  other  devices  at  the  entrance 
of  cooling  water  intake  structures. 
Benefits  may  also  accrue  at  population, 
community,  or  ecosystem  levels  of 
ecological  structures. 
DATES:  Comments  on  this  proposed  rule 
and  Information  Collection  Request 
(ICR)  must  be  received  or  postmarked 
on  or  before  midnight  July  8,  2002. 
ADDRESSES:  Public  comments  regarding 
this  proposed  rule  should  be  submitted 
by  mail  to:  Cooling  Water  Intake 
Structure  (Existing  Facilities:  Phase  II) 
Proposed  Rule  Comment  Clerk — W-00- 
32,  Water  Docket,  Mail  Code  4101.  EPA, 
Ariel  Rios  Building,  1200  Pennsylvania 


Avenue.  NW..  Washington.  DC  20460. 
Comments  delivered  in  person 
(including  overnight  mail)  should  be 
submitted  to  the  Cooling  Water  Intake 
Structure  (Existing  Facilities:  Phase  11) 
Proposed  Rule  Comment  Clerk— W-00- 
32.  Water  Docket.  Room  EB  57.  401  M 
Street.  SW..  Washington,  DC  20460.  You 
also  may  submit  comments 
electronically  to  ow-docket®epa.gov. 
Please  submit  any  references  cited  in 
your  comments.  Please  submit  an 
original  and  three  copies  of  your  written 
comments  and  enclosxires.  For 
additional  information  on  how  to 
submit  comments,  see  "SUPPLEMENTARY 
INFORMATION.  How  May  I  Submit 
Comments?" 

EPA  has  prepared  an  Information 
Collection  Request  (ICR)  imder  the 
Paperwork  Reduction  Act  for  this 
proposed  rule  (EPA  ICR  number 
2060.01).  For  further  information  or  a 
copy  of  the  ICR  contact  Susan  Auby  by 
phone  at  (202)  260-4901.  e-mail  at 
auby.susan@epamail.epa.gov  or 
download  off  the  internet  at  http:// 
www.epa.gov/icr.  Send  comments  on 
the  Agency's  need  for  this  information, 
the  acciuacy  of  the  burden  estimates, 
and  any  suggested  methods  for 
minimizing  respondent  burden 
(including  the  use  of  automated 
collection  techniques)  to  the  following 
addresses.  Please  refer  to  EPA  ICR 
Number  2060.01  in  any  correspondence. 
Ms.  Susan  Auby,  U.S.  Environmental 
Protection  Agency.  OP  Regulatory 
Information  Division  (2137).  401  M 
Street.  SW..  Washington.  DC  20460. 
and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
EPA  725  17th  Street,  NW. 
Washington.  DC  20503. 
FOR  FURTHER  WFORMATKW  CONTACT:  For 
additional  technical  information  contact 
Deborah  G.  Nagle  at  (202)  566-1063.  For 
additional  economic  information 
contact  Lynne  Tudor.  Ph.D.  at  (202) 
566-1043.  For  additional  biological 
information  contact  Dana  A.  Thomas. 
Ph.D.  at  (202)  566-1046.  The  e-mail 
address  for  the  above  contacts  is 
"nile.31 6b@epa.gov." 

SUPPLEMENTARY  INFORMATION: 

What  Entities  Are  Potentially  Regulated 
by  This  Action? 

This  proposed  rule  would  apply  to 
"Phase  n  existing  facilities,"  i.e., 
existing  facilities  that  both  generate  and 
transmit  electric  power  or  that  generate 
electric  power  for  sale  to  another  entity 
for  transmission;  use  one  or  more 
cooling  water  intake  structures  to 
withdraw  water  from  waters  of  the  U.S.; 


have  or  require  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  issued  under  section  402  of  the 
CWA;  and  meet  proposed  flow 
thresholds.  ^  Existing  electric  power 
generating  facilities  subject  to  this 
proposal  would  include  those  that  use 
cooling  water  intake  structiu^s  to 
withdraw  fifty  (50)  million  gallons  per 
day  (MGD)  or  more  and  that  use  at  least 
twenty-five  (25)  percent  of  water 
withdrawn  solely  for  cooling  purposes. 
If  a  facility  that  otherwise  would  be 
subject  to  the  proposed  rule  does  not 
meet  the  fifty  (50)  MGD  design  intake 
flow  or  twenty-five  (25)  percent  cooling 
water  threshold,  the  permit  authority 
would  implement  section  316(b)  on  a 
case-by-case  basis,  using  best 


professional  judgment.  EPA  intends  to 
address  such  facilities  in  a  future 
rulemaking  effort.  This  proposal  defines 
the  term  "cooling  water  intake 
structure"  to  mean  the  total  physical 
structiu'e  and  any  associated 
constructed  waterways  used  to 
withdraw  water  from  waters  of  the  U.S. 
The  cooling  water  intake  structure 
extends  from  the  point  at  which  water 
is  withdrawn  fttjm  the  surface  water 
source  up  to.  and  including,  the  intake 
pumps.  "The  category  of  facilities  that 
would  meet  the  proposed  cooling  water 
intake  structure  criteria  for  existing 
facilities  are  electric  power  generation 
utilities  and  nonutility  power 
producers. 


The  folio wtpg^^ exhibit  lists  the  types 
of  entities  thai  EPA  is  now  aware 
potentially  could  be  subject  to  this 
proposed  rule.  This  exhibit  is  not 
intended  to  be  exhaustive,  but  rather 
provides  a  guide  for  readers  regarding 
entities  likely  to  be  regulated  by  this 
action.  Types  of  entities  not  listed  in  the 
exhibit  could  also  be  regulated.  To 
determine  whether  your  facility  would 
be  regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  proposed  at  §  125.91  of  the 
proposed  rule.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  one  of  the 
persons  listed  for  technical  information 
in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 


Category 


Federal.  State,  and  Local  Govern- 
ment. 

Industry 


ExamF>les  of  regulated  entitles 


Operators  of  steam  electric  generating  point  source 
dischargers  that  employ  cooling  water  intake  struc- 
tures. 

Steam  electric  generating  (this  includes  utilities  and 
nonutilities). 


Standard  Industrial 

Classification  (SIC) 

codes 


4911  and.  493 


4911  and  493 


North  American  Industry 

Classification  System 

(NAICS)  codes 


221112,221113.221119, 
221121,221122. 

221112,221113,221119, 
221121,221122. 


Supporting  Documentation 

'The  proposed  Phase  II  regulation  is 
supported  by  three  major  documents: 

1.  Economic  and  Benefits  Analysis  for 
the  Proposed  Section  316(b)  Phase  II 
Existing  Facilities  Rule  (EPA-821-R- 
02-001),  hereafter  referred  to  as  the 
EBA.  This  document  presents  the 
analysis  of  compliance  costs,  closures, 
energy  supply  effects  and  benefits 
associated  with  the  proposed  rule. 

2.  Case  Study  Analysis  for  the 
Proposed  Section  316(b)  Phase  II 
Existing  Facilities  Rule  (EPA-^21-R- 
02-002),  hereafter  referred  to  as  the 
Case  Study  Document.  This  docimient 
presents  the  information  gathered  from 
the  watershed  and  facility  level  case 
studies  and  methodology  used  to 
determine  baseline  impingement  and 
entrainment  losses. 

3.  Technical  Development  Document 
for  the  Proposed  Section  316(b)  Phase  II 
Existing  Facilities  Rule  (EPA-821-R- 
02-003).  hereafter  referred  to  as  the 
Technical  Development  Document.  This 
document  presents  detailed  information 
on  the  methods  used  to  develop  unit 
costs  and  describes  the  set  of 
technologies  that  may  be  used  to  meet 
the  proposed  rule's  requirements. 

How  May  I  Review  the  Public  Record? 

The  record  (including  supporting 
documentation)  for  this  proposed  rule  is 


•  Proposed  §  125.93  defines  "existing  facility"  as 
a  ly  facility  that  commenced  construction  before 


filed  under  docket  number  W-00-32 
(Phase  II  Existing  Facility  proposed 
rule).  The  record  is  available  for 
inspection  from  9  a.m.  to  4  p.m.  on 
Monday  through  Friday,  excluding  legal 
holidays,  at  the  Water  Docket,  Room  EB 
57,  USEPA  Headquarters,  401  M  Street, 
SW,  Washington.  DC  20460.  For  access 
to  dodcet  materials,  please  call  (202) 
260-3027  to  schedule  an  appointment 
during  the  hours  of  operation  stated 
above. 

How  May  I  Submit  Comments? 

To  ensure  that  EPA  can  read, 
understand,  and  therefore  properly 
respond  to  comments,  the  Agency 
requests  that  you  cite,  where  possible, 
the  paragraph(s)  or  sections  in  the 
preamble,  rule,  or  supporting 
documents  to  which  each  comment 
refers.  You  should  use  a  separate 
paragraph  for  each  issue  you  discuss. 

If  you  want  EPA  to  acknowledge 
receipt  of  yoiu  comments,  enclose  a 
self-addressed,  stamped  envelope.  No 
faxes  will  be  accepted.  Electronic 
comments  must  be  submitted  as  a 
WordPerfect  5.1,  6.1,  8,  or  9  format,  or 
an  ASCII  file  or  file  avoiding  the  use  of 
special  characters  and  forms  of 
encryption.  Electronic  comments  must 
be  identified  by  the  docket  number  W- 
00-32.  EPA  will  accept  comments  and 
data  on  disks  in  WordPerfect  5.1,  6.1,  8 


January  17,  2002  and  certain  modifications  and 
additions  to  such  facilities. 


or  9  format  or  in  ASCII  file  format. 
Electronic  comments  on  this  notice  may 
be  filed  on-line  at  many  Federal 
depository  libraries. 

Organization  of  This  Document   . 

I.  Legal  Authority,  Purpose  of  Today's 

Proposal,  and  Background 

A.  Legal  Authority 

B.  Purpose  of  Today's  Proposal- 

C.  Background 

II.  Scope  and  Applicability  of  the  Proposed 

Rule 

A.  What  Is  an  "Existing  Facility"  for 
Purposes  of  the  Section  316(b)  Proposed 
Phase  II  Rule? 

B.  What  Is  a  "Cooling  Water  Intake 
Structure"? 

C.  Is  My  Facility  Covered  If  It  Withdraws 
Frem  Waters  of  the  U.S.? 

D.  Is  My  Facility  Covered  If  It  Is  a  Point 
Source  Discharger  Subject  to  an  NPDES 
Permit? 

E.  Who  Is  Covered  Under  the  Thresholds 
Included  in  This  Proposed  Rule? 

F.  When  Must  a  Phase  II  Existing  Facility 
Comply  With  the  Proposed 
Requirements? 

G.  What  Special  Definitions  Apply  to  This 
Proposal 

III.  Summary  of  Data  Collection  Activities 

A.  Existing  Data  Sources 

B.  Survey  Questionnaires 

C.  Site  Visits 

D.  Data  Provided  to  EPA  by  Industrial, 
Trade,  Consulting,  Scientific  or 
Environmental  Organizations  or  by  the 
General  Public 


rV.  Overview  of  Facility  Characteristics 
(Cooling  Water  Systems  ft  Intakes)  for 
Industries  Potentiallv  Subject  to 


I.  Legal  Authority.  Purpose  of  Today's 
Proposal,  and  Background 


cooling  water  intake  structures  for  large 
cooling  water  intake  structures  at  Phase 
n  existing  facilities.  In  doing  so,  the 
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EPA  and  State  permitting  authorities 
should  use  existing  guidance  and 


basis  for  the  limitations  required  in 
NPDES  permits. 

TnHav's  nrnnnsfiH  riilfi  wniild  . 


also  routinely  include  monitoring  and 
reporting  requirements,  standard 

rnnrlitinns    anii  cnorial  rnnHttinns. 
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rV.  Overview  of  Facility  Characteristics 
(Cooling  Water  Systems  ft  Intakes)  for 
Industries  Potentially  Subject  to 
Proposed  Rule 

V.  Environmental  Impacts  Associated  With 

Cooling  Water  Intake  Structures 

VI.  Best  Technology  Available  for 

Minimizing  Adverse  Environmental 
Impact  at  Phase  II  Existing  Facilities 

A.  What  Is  the  Best  Technology  Available 
for  Minimizing  Adverse  Environmental 
Impact  at  Phase  II  Existing  Facilities? 

B.  Other  Technology  Based  Options  Under 
Consideration 

C.  Site-Specific  Based  Options  Under 
Consideration 

D.  Why  EPA  Is  Not  Considering  Dry 
Cooling  Anywhere? 

E.  What  is  the  Role  of  Restoration  and 
Trading? 

VII.  Implementation 

A.  When  Does  the  Proposed  Rule  Become 
Effective? 

B.  What  Information  Must  I  Submit  to  the 
Director  When  I  Apply  for  My  Reissued 
NPDES  Permit? 

C.  How  Would  the  Director  Determine  the 
Appropriate  Cooling  Water  Intake 
Structure  Requirements? 

D.  What  Would  I  Be  Required  To  Monitor? 

E.  How  Would  Compliance  Be 
Determined? 

F.  What  Are  the  Respective  Federal,  State, 
and  Tribal  Roles? 

G.  Are  Permits  for  Existing  Facilities 
Subject  to  Requirements  Under  Other 
Federal  Statutes? 

H.  Alternative  Site-Specific  Requirements 

VIII.  Economic  Analysis 

A.  Proposed  Rule 

B.  Alternative  Regulatory  Options 

IX.  Benefit  Analysis 

A.  Overview  of  Benefits  Discussion 

B.  The  Physical  Impacts  of  Impingement 
and  Entrainment 

C.  Impingement  and  Entrainment  Impacts 
and  Regulatory  Benefits  Are  Site-Specific 

D.  Data  and  Methods  Used  to  Estimate 
Benefits 

E.  Summary  of  Benefits  Findings:  Case 
Studies 

F.  Estimates  of  National  Benefits 

X.  Administrative  Requirements 

A.  E.0. 12866:  Regulatory  Planning  and 
Review 

B.  Paperwork  Reduction  Act 

C.  Unfunded  Mandates  Reform  Act 

D.  Regulatory  Flexibility  Act  as  Amended 
by  SBREFA  (1996) 

E.  EX).  12898:  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations 

F.  E.O.  13045:  Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks 

G.  E.0. 13175:  Consultation  and 
Coordination  With  Indian  Tribal 
Governments 

H.  E.0. 13158:  Marine  Protected  Areas 

I.  E.O.  13211:  Energy  Effects 

J.  National  Technology  Transfer  and 

Advancement  Act 
K.  Plain  Language  Directive 


I.  Legal  Authority.  Purpose  of  Today's 
Proposal,  and  Background 

A.  Legal  Authority 

Today's  proposed  rule  is  issued  under 
the  authority  of  sections  101,  301,  304, 
306.  308,  316,  401,  402,  501,  and  510  of 
the  Clean  Water  Act  (CWA).  33  U.S.C. 
1251. 1311. 1314. 1316, 1318. 1326. 
1341.  1342. 1361.  and  1370.  This 
proposal  partially  fulfills  the  obligations 
of  the  U.S.  Environmental  Protection 
Agency  (EPA)  under  a  consent  decree  in 
Riverkeeper  Inc.,  et  al.  v.  Whitman, 
United  States  District  Court,  Southern 
District  of  New  York,  No.  93  Qv.  0314 
(AGS). 

B.  Purpose  of  Today's  Proposal 

Section  316(b)  of  the  CWA  provides 
that  any  standard  established  pursuant 
to  section  301  or  306  of  the  CWA  and 
applicable  to  a  point  source  must 
require  that  the  location,  design, 
construction,  and  capacity  of  cooling 
water  intake  structures  reflect  the  best 
technology  available  (BTA)  for 
minimizing  adverse  environmental 
impact.  Today's  proposed  rule  would 
establish  requirements,  reflecting  the 
best  technology  available  for 
minimizing  adverse  environmental 
impact,  applicable  to  the  location, 
design,  construction,  and  capacity  of 
cooling  water  intake  structures  at  Phase 
n  existing  power  generating  facilities 
that  withdraw  at  least  fifty  (50)  MGD  of 
cooling  water  from  waters  of  the  U.S. 
Today's  proposal  would  define  a 
cooling  water  intake  structure  as  the 
total  physical  structure,  including  the 
pumps,  and  any  associated  constructed 
waterways  used  to  withdraw  water  from 
waters  of  the  U.S.  Cooling  water  absorbs 
waste  heat  rejected  from  processes 
employed  or  from  auxiliary  operations 
on  a  facility's  premises.  Single  cooling 
water  intake  structures  might  have 
multiple  intake  bays.  In  1977  EPA 
issued  draft  guidance  for  determining 
the  best  technology  available  to 
minimize  adverse  environmental  impact 
from  cooling  water  intake  structures.  In 
the  absence  of  section  316(b)  regulations 
or  final  gxiidance,  the  1977  draft 
guidance  has  served  as  applicable 
guidance  for  section  316Cb) 
determinations.  See  Draft  Guidance  for 
Evaluating  the  Adverse  Impact  of 
Cooling  Water  Intake  Structures  on  the 
Aquatic  Environment:  Section  316(b) 
Pub.  L  92-500  (U.S.  EPA.  1977). 
Administrative  determinations  in 
several  permit  proceedings  also  have 
served  as  de  facto  guidance. 

Today,  EPA  proposes  a  national 
framework  that  would  establish  certain 
minimum  requirements  for  the  location, 
design,  capacity,  and  construction  of 


cooling  water  intake  structures  for  large 
cooling  water  intake  structures  at  Phase 
n  existing  facilities.  In  doing  so.  the 
Agency  is  proposing  to  revise  the 
approach  adopted  in  the  1977  draft 
guidance  which  was  based  on  the 
judgment  that  "(tjhe  decision  as  to  best 
technology  available  for  intake  design 
location,  construction,  and  capacity 
must  be  made  on  a  case-by-case  basis." 
Other  important  differences  from  the 
1977  draft  guidance  include  today's 
proposed  definition  of  a  "cooling  water 
intake  structure."  Today's  proposal  also 
would  establish  a  cost-benefit  test  that 
is  different  from  the  "wholly 
disproportionate"  cost-benefit  test  that 
has  been  in  use  since  the  1970s. 

Although  EPA's  judgment  is  that  the 
requirements  proposed  today  would 
best  implement  section  316(b)  at  Phase 
n  existing  facilities,  the  Agency  is  also 
inviting  comment  on  a  broad  array  of 
other  alternatives,  including,  for 
example,  more  stringent  technology- 
based  requirements  and  a  framework 
under  which  Directors  would  continue 
to  evaluate  adverse  environmental 
impact  and  determine  the  best 
technology  available  for  minimizing 
such  impact  on  a  wholly  site-specific 
basis.  Because  the  Agency  is  inviting 
comment  on  a  broad  range  of 
alternatives  for  potential  promulgation, 
today's  proposal  is  not  intended  as 
guidance  for  determining  the  best 
technology  available  to  minimize  the 
adverse  environmental  impact  of 
cooling  water  intake  structures  at 
potentially  regulated  Phase  II  existing 
facilities.  Until  the  Agency  promulgates 
final  regulations  based  on  today's 
proposal.  Directors  should  continue  to 
make  section  316(b)  determinations 
with  respect  to  existing  facilities,  which 
may  be  more  or  less  stringent  than 
today's  proposal,  on  a  case-by-case  basis 
appl)ring  best  professional  judgment. 

"Today's  proposal  would  not  apply  to 
existing  manufacturing  facilities  or  to 
power  generating  facilities  that 
withdraw  less  than  fifty  (50)  MGD  of 
cooling  water.  These  facilities  will  be 
addressed  in  a  separate  rulemaking, 
referred  to  as  the  Phase  III  rule  (see 
section  I.C.2.,  below).  In  the  interim, 
these  facilities  are  subject  to  section 
316(b)  requirements  established  by 
permitting  authorities  on  a  case-by-case 
basis,  using  best  professional  judgment. 
Upon  promulgation  of  final  regulations 
based  on  today's  proposal,  the  Agency 
will  address  the  extent  to  which  the 
final  regidations  and  preamble  should 
serve  as  guidance  for  developing  section 
316(b)  requirements  for  Phase  III 
facilities  prior  to  the  promulgation  of 
the  Phase  III  regulations. 
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EPA  and  State  permitting  authorities 
should  use  existing  guidance  and 
information  to  form  their  best 
professional  judgment  in  issuing 
permits  to  existing  facilities.  EPA's  draft 
Guidance  for  Evaluating  the  Adverse 
Impact  of  Cooling  Water  Intake 
Structures  on  the  Aquatic  Environment: 
Section  316(b)  (May  1, 1977),  continues 
to  be  applicable  for  existing  facilities 
pending  EPA's  issuance  of  final 
regulations  under  section  316(b).  Two 
backgrotmd  papers  that  EPA  prepared  in 
1994  and  1996  to  describe  cooling  water 
intake  technologies  being  used  or  tested 
for  minimizing  adverse  environmental 
impact  also  contain  information  that 
could  be  useful  to  permit  writers. 
(Preliminary  Regulatory  Development, 
Section  316(b)  of  the  Clean  Water  Act. 
Background  Paper  Number  3:  Cooling 
Water  Intake  Technologies  (1994)  and 
Draft  Supplement  to  Background  Paper 
Number  3:  Cooling  Water  Intake 
Technologies.)  Fact  sheets  fitjm  recent 
316(b)  State  and  Regional  permits  are 
another  source  of  potentially  relevant 
information.  The  evaluations  of  the 
costs  and  efficacies  of  technologies 
presented  in  the  Technical  Development 
Document  for  the  Final  Regulations 
Addressing  Cooling  Water  Intake 
Structures  for  New  Facilities,  EPA-821- 
R-01-036.  November  2001  may  also  be 
relevant  on  some  cases,  although  costs 
for  some  technologies  will  differ 
between  new  and  existing  facilities. 
EPA  and  State  decision-makers  retain 
the  discretion  to  adopt  approaches  on  a 
case-by-case  basis  that  differ  frt)m 
applicable  guidance  where  appropriate. 
Any  decisions  on  a  particular  facility 
should  be  based  on  the  requirements  of 
section  316(b).  . 

C.  Background 

1.  The  Clean  Water  Act 

The  Federal  Water  Pollution  Control 
Act.  also  known  as  the  Clean  Water  Act 
(CWA).  33  U.S.C.  1251  et  seq.,  seeks  to 
"restore  and  maintain  the  chemical, 
physical,  and  biological  integrity  of  the 
nation's  waters."  33  U.S.C.  1251(a).  The 
CWA  establishes  a  comprehensive 
regiilatory  program,  key  elements  of 
which  are  (1)  a  prohibition  on  the 
discharge  of  pollutants  from  point 
sources  to  waters  of  the  U.S..  except  as 
authorized  by  the  statute;  (2)  authority 
for  EPA  or  authorized  States  or  Tribes 
to  issue  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits 
that  regulate  the  discharge  of  pollutants; 
and  (3)  requirements  for  EPA  to  develop 
effluent  limitations  guidelines  and 
standards  and  for  States  to  develop 
water  quality  standards  that  are  the 


basis  for  the  limitations  required  in 
NPDES  permits. 

Today's  proposed  rule  would 
implement  section  316(b)  of  the  CWA  as 
it  applies  to  "Phase  11  existing  facilities" 
as  defined  in  this  proposal.  Section 
316(b)  addresses  the  adverse 
enviroiunental  impact  caused  by  the 
intake  of  cooling  water,  not  discharges 
into  water.  Despite  this  special  focus, 
the  requirements  of  section  316(b)  are 
closely  linked  to  several  of  the  core 
elements  of  the  NPDES  permit  program 
established  imder  section  402  of  the 
CWA  to  control  discharges  of  pollutants 
into  navigable  waters.  For  example, 
section  316(b)  applies  to  facilities  that   . 
withdraw  water  from  the  waters  of  the 
United  States  for  cooling  through  a 
cooling  water  intake  structure  and  are 
point  soiut:es  subject  to  an  NPDES 
permit.  Conditions  implementing 
section  316(b)  are  included  in  NPDES 
permits  and  would  continue  to  be 
included  in  such  permits  imder  this 
proposed  rule. 

Section  301  of  the  CWA  prohibits  the 
discharge  of  any  pollutant  by  any 
person,  except  in  compliance  with 
specified  statutory  requirements.  These 
requirements  include  compliance  with 
technology-based  effluent  limitations 
guidelines  and  new  source  performance 
standards,  water  quality  standards, 
NPDES  permit  requirements,  and 
certain  other  requirements. 

Section  402  of  the  CWA  provides 
authority  for  EPA  or  an  auUiorized  State 
or  Tribe  to  issue  an  NPDES  permit  to 
any  person  discharging  any  pollutant  or 
combination  of  pollutants  frt>m  a  point 
soiuce  into  waters  of  the  U.S.  Forty-four 
States  and  one  U.S.  territory  are 
authorized  under  section  402(b)  to 
administer  the  NPDES  permitting 
program.  NPDES  permits  restrict  the 
types  and  amounts  of  pollutants, 
including  heat,  that  may  be  discharged 
frt)m  various  industrial,  commercial, 
and  other  sources  of  wastewater.  These 
permits  control  the  discharge  of 
pollutants  primarily  by  requiring 
dischargers  to  meet  effluent  limitations 
and  other  permit  conditions.  Effluent 
limitations  may  be  based  on 
promulgated  federal  effluent  limitations 
guidelines,  new  source  performance 
standards,  or  the  best  professional 
judgment  of  the  permit  writer. 
Limitations  based  on  these  guidelines, 
standards,  or  best  professional  judgment 
are  known  as  technology-based  effluent 
limits.  Where  technology-based  effluent 
limits  are  inadequate  to  ensure 
compliance  with  water  quality 
standards  applicable  to  the  receiving 
water,  more  stringent  effluent  limits 
based  on  applicable  water  quality 
standards  are  required.  NPMIS  permits 


also  routinely  include  monitoring  and 
reporting  requirements,  standard 
conditions,  and  special  conditions. 

Sections  301,  304.  and  306  of  the 
CWA  require  that  EPA  develop 
technology-based  effluent  limitations 
guidelines  and  new  soiuce  performance 
standards  that  are  used  as  the  basis  for 
technology-based  minimum  discharge 
requirements  in  wastewater  discharge 
permits.  EPA  issues  these  effluent 
limitations  guidelines  and  standards  for 
categories  of  industrial  dischargers 
based  on  the  pollutants  of  concern 
discharged  by  the  industry,  the  degree 
of  control  that  can  be  attained  using 
various  levels  of  pollution  control 
technology,  consideration  of  various 
economic  tests  appropriate  to  each  level 
of  control,  and  other  factors  identified 
in  sections  304  and  306  of  the  CWA 
(such  as  non-water  quality 
environmental  impacts  including  energy 
impacts).  EPA  has  promulgated 
regulations  setting  effluent  limitations 
guidelines  and  standards  imder  sections 
301,  304,  and  306  of  the  CWA  for  more 
than  50  industries.  See  40  CFR  parts  405 
through  471.  Among  these,  EPA  has 
established  effluent  limitations 
guidelines  that  apply  to  most  of  the 
industry  categories  that  use  cooling 
water  intake  structures  (e.g..  steam 
electric  power  generation,  iron  and  steel 
manufacturing,  pulp  and  paper 
manufacturing,  petroleum  refining, 
chemical  manufacturing). 

Section  306  of  the  CWA  requires  that 
EPA  establish  discharge  standards  for 
new  sources.  For  purposes  of  section 
306.  new  sources  include  any  source 
that  commenced  construction  after  the 
promulgation  of  applicable  new  source 
performance  standards,  or  after  proposal 
of  applicable  standards  of  performance 
if  the  standards  are  promulgated  in 
accordance  with  section  306  within  120 
days  of  proposal.  CWA  section  306;  40 
CFR  122.2.  New  source  performance 
standards  are  similar  to  the  technology- 
based  limitations  established  for  Phase 
n  existing  sources,  except  that  new 
source  performance  standards  are  based 
on  the  best  available  demonstrated 
technology  instead  of  the  best  available 
technology  economically  achievable. 
New  facilities  have  the  opportimity  to  . 
install  the  best  and  most  efficient 
production  processes  and  wastewater 
treatment  technologies.  Therefore, 
Congress  directed  EPA  to  consider  the 
best  demonstrated  process  changes,  in- 
plant  controls,  and  end-of-process 
control  and  treatment  technologies  that 
reduce  pollution  to  the  maximum  extent 
feasible.  In  addition,  in  establishing  new 
soiirce  performance  standards,  EPA  is 
required  to  take  into  consideration  the 
cost  of  achieving  the  effluent  reduction 
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with  a  design  intake  flow  more  than  2 
MGD,  the  design  through-screen  intake 
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completion  of  the  316(b)  survey.^  which 
has  been  used  as  a  source  of  data  for  the 
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In  January.  2001.  EPA  also  attended 
technical  workshops  organized  by  the 
Elprtrir  Pnwer  Rfisearrh  Institute  and 
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and  any  non-water  quality' 
environmental  impacts  and  energy 
requirements. 

2.  Consent  Decree 

Today's  proposed  rule  partially 
fulfills  EPA's  obligation  to  comply  with 
an  Amended  Consent  Decree.  The 
Amended  Consent  Decree  was  filed  on 
November  22.  2000,  in  the  United  States 
District  Court,  Southern  District  of  New 
York,  in  Riverkeeper  Inc.,  et  al.  v. 
Whitman,  No.  93  Civ  0314  (AGS),  a  case 
brought  against  EPA  by  a  coalition  of 
individuals  and  environmental  groups. 
The  original  Consent  Decree,  filed  on 
October  10. 1995,  provided  that  EPA 
was  to  propose  regulations 
implementing  section  316(b)  by  July  2, 
1999,  and  take  final  action  with  respect 
to  those  regulations  by  August  13,  2001. 
Under  subsequent  interim  orders  and 
the  Amended  Consent  Decree.  EPA  has 
divided  the  rulemaking  into  three 
phases  and  is  working  under  new 
deadlines.  As  required  by  the  Amended 
Consent  Decree,  on  November  9,  2001. 
EPA  took  final  action  on  a  rule 
governing  cooling  water  intake 
structures  used  by  new  facilities  (Phase 
I).  66  FR  65255  (December  18,  2001). 
The  Amended  Consent  Decree  also 
requires  that  EPA  issue  this  proposal  by 
February  28,  2002.  and  take  final  action 
by  August  28.  2003  (Phase  11).^  The 
decree  requires  further  that  EPA 
propose  regulations  governing  cooling 
water  intake  structiu«s  used,  at  a 
minimiini,  by  smaller-flow  power  plants 
and  factories  in  four  industrial  sectors 
(pulp  and  paper  making,  petroleum  and 
coal  products  manufacturing,  chemical 
and  allied  manufacturing,  and  primary 
metal  manufacturing)  by  Jime  15,  2003, 
and  take  final  action  by  IDecember  15. 
2004  (Phase  m). 

3.  What  Other  EPA  Rulemakings  and 
Guidance  Have  Addressed  Cooling 
Water  Intake  Structixres? 

In  April  1976  EPA  published  a  rule 
undenr  section  316(b)  that  addressed 
cooling  water  intake  structures.  41  FR 
17387  (April  26. 1976),  proposed  at  38 
FR  34410  (December  13, 1973).  The  rule 
added  a  new  §  401.14  to  40  CFR  Chapter 
I  that  reiterated  the  requirements  of 


'  Under  the  Amended  Consent  Decree.  EPA  is  to 
propose  reuglatioDS  in  Phase  II  that  are  "applicable 
to.  al  a  minimum:  (i)  Existing  utilities  (i.e.,  facilities 
that  both  generate  and  transmit  electric  power)  that 
employ  a  cooling  water  intake  struct»ire,  and  whose 
intake  flow  levels  e)u:eed  a  minimum  threshold  to 
be  determined  by  EPA  during  the  Phase  II 
rulemaking  process:  and  (ii)  existing  non-utility 
power  producers  (i.e.,  Eacilities  that  generate 
electric  power  but  sell  it  to  another  entity  for 
transmission)  that  employe  cooling  water  intake 
structure,  and  whose  intakeflow  levels  exceed  a 
minimum  threshold  to  be  determined  by  EPA 
during  the  Phase  n  rulemaking  process." 


CWA  section  316(b).  It  also  added  a  new 
part  402,  which  included  three  sections: 
(1)  §402.10  (Applicability),  (2)  §402.11 
(Specialized  definitions),  and  (3) 
§402.12  (Best  technology  available  for 
cooling  water  intake  structures).  Section 
402.10  stated  that  the  provisions  of  part 
402  applied  to  "cooling  water  intake 
structures  for  point  sources  for  which 
effluent  limitations  are  established 
pursuant  to  section  301  or  standards  of 
performance  are  established  pursuant  to 
section  306  of  the  Act."  Section  402.11 
defined  the  terms  "cooling  water  intake 
structxure,"  "location,"  "design," 
"construction,"  "capacity,"  and 
"Development  Document."  Section 
402.12  included  the  following  language: 

The  information  contained  in  the 
Development  Document  shall  be  considered 
in  determining  whether  the  location,  design, 
construction,  and  capacity  of  a  cooling  water 
intake  structure  of  a  point  source  subject  to 
standards  established  under  section  301  or 
306  reflect  the  best  technology  available  for 
minimizing  adverse  environmental  impact. 

In  1977.  fifty-eight  electric  utility 
companies  challenged  these  regulations, 
arguing  that  EPA  had  failed  to  comply 
with  the  requirements  of  the 
Administrative  Procedure  Act  (APA)  in 
promulgating  the  rule.  Specifically,  the 
utilities  argued  that  EPA  had  neither 
published  the  Development  Document 
in  the  Federal  Register  nor  properly 
incorporated  the  docxmient  into  the  rule 
by  reference.  The  United  States  Court  of 
Appeals  for  the  Fourth  Circuit  agreed 
and,  without  reaching  the  merits  of  the 
regulations  themselves,  remanded  the 
rule.  Appalachian  Power  Co.  v.  Train, 
566  F.2d  451  (4th  Cir.  1977).  EPA  later 
withdrew  part  402.  44  FR  32956  (June 
7.  1979).  40  CFR  401.14  remains  in 
effect. 

Since  the  Fourth  Circuit  remanded 
EPA's  section  316(b)  regulations  in 
1977.  NPDES  permit  authorities  have 
made  decisions  implementing  section 
316(b)  on  a  case-by-case,  site-specific 
basis.  EPA  published  draft  guidance 
addressing  section  316(b) 
implementation  in  1977.  See  Draft 
Guidance  for  Evaluating  the  Adverse 
Impact  of  Cooling  Water  Intake 
Structures  on  the  Aquatic  Environment: 
Section  316(b)  P.L.  92-500  (U.S.  EPA, 
1977).  This  draft  guidance  describes  the 
studies  reconunended  for  evaluating  the 
impact  of  cooling  water  intake 
structures  on  the  aquatic  environment 
and  recommends  a  basis  for  determining 
the  best  technology  available  for 
minimizing  adverse  environmental 
impact.  The  1977  section  316(b)  draft 
guidance  states,  "The  environmental- 
intake  interactions  in  question  are 
highly  site-specific  and  the  decision  as 
to  best  technology  available  for  intake 


design,  location,  construction,  and 
capacity  must  be  made  on  a  case-by-case 
basis."  (Section  316(b)  Draft  Guidance. 
U.S.  EPA.  1977,  p.  4).  This  case-by-case 
approach  also  is  consistent  with  the 
approach  described  in  the  1976 
Envelopment  Dociunent  referenced  in 
the  remanded  regulation. 

The  1977  section  316(b)  draft 
guidance  suggests  a  general  process  for 
developing  information  needed  to 
support  section  316(b)  decisions  and 
presenting  that  information  to  the 
permitting  authority.  The  process 
involves  Ae  development  of  a  site- 
specific  study  of  the  environmental 
effects  associated  with  each  facility  that 
uses  one  or  more  cooling  water  intake 
structures,  as  well  as  consideration  of 
that  study  by  the  permitting  authority  in 
determining  whether  the  facility  must 
make  any  changes  for  minimizing 
adverse  environmental  impact.  Where 
adverse  environmental  impact  is 
present,  the  1977  draft  gmdance 
suggests  a  stepwise  approach  that 
considers  screening  systems,  size, 
location,  capacity,  and  other  factors. 

Although  the  draft  guidance  describes 
the  information  that  should  be 
developed,  key  factors  that  should  be 
considered,  and  a  process  for  supporting 
section  316(b)  determinations,  it  does 
not  establish  uniform  technology-based 
national  standards  for  best  technology 
available  for  minimizing  adverse 
environmental  impact.  Rather,  the 
guidance  leaves  the  decisions  on  the 
appropriate  location,  design,  capacity, 
and  construction  of  cooling  water  intake 
structures  to  the  permitting  authority.       » 
Under  this  ft^mework.  the  Director 
determines  whether  appropriate  studies 
have  been  performed  and  whether  a 
given  facility  has  minimited  adverse 
environmental  impact. 

4.  New  Facility  Rule 

On  November  9,  2001,  EPA  took  final 
action  on  regulations  governing  cooling 
water  intake  structures  at  new  facilities. 
66  FR  65255  (December  18,  2001).  The 
final  new  facility  rule  (Phase  I) 
established  requirements  applicable  to 
the  location,  design,  construction,  and 
capacity  of  cooling  water  intake 
structiues  at  new  facilities  that 
withdraw  at  least  two  (2)  million  gallons 
per  day  (MGD)  and  use  at  least  twenty- 
five  (25)  percent  of  the  water  they 
withdraw  solely  for  cooling  purposes.  . 
EPA  adopted  a  two-track  approach. 
Under  Track  1,  for  facilities  with  a 
design  intake  flow  more  than  10  MGD, 
the  capacity  of  the  cooling  water  intake 
structure  is  restricted,  at  a  minimum,  to 
a  level  commensurate  with  that  which 
could  be  attained  by  use  of  a  closed- 
cycle  recirculating  system.  For  facilities 
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CWA.  Specifically,  the  rule  applies  to 
you  if  you  are  the  owner  or  operator  of 


existing  cooling  water  intake  structure 
and  the  design  capacity  of  intake 


but  uses  the  existing  cooling  water 
intake  structiue  with  no  increase  in 
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with  a  design  intake  flow  more  than  2 
MGD.  the  design  through-screen  intake 
velocity  is  restricted  to  0.5  ft/s  and  the 
total  quantity  of  intake  is  restricted  to  a 
proportion  of  the  mean  annual  flow  of 
a  freshwater  river  or  stream,  or  to 
maintain  the  natural  thermal 
stratification  or  turnover  patterns 
(where  present)  of  a  lake  or  reservoir 
except  in  cases  where  the  disruption  is 
determined  to  be  beneficial  to  the 
management  of  fisheries  for  fish  and 
shellfish  by  any  fishery  management 
agency(ies).  or  to  a  percentage  of  the 
tidal  excursions  of  a  tidal  river  or 
estuary.  In  addition;  an  applicant  with 
intake  capacity  greater  than  10  MGD 
must  select  and  implement  an 
appropriate  design  and  construction 
tedmology  for  minimizing  impingement 
mortality  and  entrainment  if  certain 
environmental  conditions  exist. 
(Applicants  with  2-10  MGD  flows  are 
not  required  to  reduce  capacity  but  must 
install  technologies  for  reducing 
entrainment  at  all  locations.)  Under 
Track  II,  the  applicant  has  the 
opportunity  to  demonstrate  that  impacts 
to  fish  and  shellfish,  including 
important  forage  and  predator  species, 
within  the  watershed  will  be 
comparable  to  these  which  it  would 
achieve  were  it  to  implement  the  Track 
I  requirements  for  capacity  and  design 
velocity.  This  demonstration  can 
include  the  use  of  restoration  measiues 
such  as  habitat  enhancement  or  fish 
restocking  programs.  Proportional  flow 
requirements  alsb  apply  imder  Track  II. 

With  the  new  facility  rule,  EPA 
promulgated  a  national  fi'amework  that 
estabUshes  minimum  requirements  for 
the  design,  capacity,  and  construction  of 
cooling  water  intake  structiu^s  for  new 
facilities.  EPA  believes  that  the  final 
new  facility  rule  establishes  a 
reasonable  fitunework  that  creates 
certainty  for  permitting  of  new  facilities, 
while  providing  some  flexibility  to  take 
site-specific  factors  into  account. 

5.  Public  Participation 

EPA  has  worked  extensively  with 
stakeholders  ft-om  the  industry,  public 
interest  groups,  state  agencies,  and  other 
federal  agencies  in  the  development  of 
this  proposed  rule.  These  public 
participation  activities  have  focused  on 
various  section  316(b)  issues,  including 
general  issues,  as  well  as  issues  relevant 
to  development  of  the  Phase  I  rule  and 
issues  relevant  to  the  proposed  Phase  II 
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^In  addition  to  outreach  to  industry 
groups,  environmental  groups,  and 
other  government  entities  in  the 
development,  testing,  refinement,  and 


completion  of  the  316(b)  survey,^  which 
has  been  used  as  a  source  of  data  for  the 
Phase  II  proposal,  EPA  conducted  two 
public  meetings  on  316(b)  issues.  In 
June  1998,  in  Arlington,  Virginia  (63  FR 
27958)  EPA  conducted  a  public  meeting 
focused  on  a  draft  regulatory  fitunework 
for  assessing  potential  adverse 
environmental  impacts  fit>m 
impingement  and  entrainment.  In 
September,  1998,  in  Alexandria, 
Virginia  (63  FR  40683)  EPA  conducted 
a  public  meeting  focused  on  technology, 
cost,  and  mitigation  issues.  In  addition, 
in  September  1998  and  April  1999.  EPA 
staff  participated  in  technical 
workshops  sponsored  by  the  Electric 
Power  Research  Institute  on  issues 
relating  to  the  definition  and  assessment 
of  adverse  environmental  impact.  EPA 
staff  have  participated  in  other  industry 
conferences,  met  upon  request  on 
numerous  occasions  with  industry 
representatives,  and  met  on  a  number  of 
occasions  with  representatives  of 
environmental  groups. 

In  the  months  leading  up  to 
publication  of  the  proposed  Phase  I  rule. 
EPA  conducted  a  series  of  stakeholder 
meetings  to  review  the  draft  regulatory 
framework  for  the  proposed  rule  and 
invited  stakeholders  to  provide  their 
recommendations  for  the  Agency's 
consideration.  EPA  managers  have  met 
with  the  Utility  Water  Act  Group. 
Edison  Electric  Institute,  representatives 
fi'om  an  individual  utility,  and  with 
representatives  from  the  petroleum 
refining,  pulp  and  paper,  and  iron  and 
steel  industries.  EPA  conducted  several 
meetings  with  environmental  groups 
attended  by  representatives  ft-om  15 
organizations.  EPA  adso  met  with  the 
Association  of  State  and  Interstate  Water 
Pollution  Control  Administrators 
(ASIWPCA)  and,  with  the  assistance  of 
ASIWPCA,  conducted  a  conference  call 
in  which  representatives  from  1 7  states 
or  interstate  organizations  participated. 
After  publication  of  the  proposed  Phase 
I  rule,  EPA  continued  to  meet  with 
stakeholders  at  their  request.  These 
meetings  are  simmiarized  in  the  record. 

EPA  received  many  comments  from 
industry  stakeholders,  government 
agencies  and  private  citizens  on  the 
Phase  I  proposed  rule  65  FR  49059 
(August  10,  2000).  EPA  received 
additional  comments  on  the  Notice  of 
Data  Availability  (NODA)  66  FR  28853 
(May  25,  2001).  These  comments  have 
informed  the  development  of  the  Phase 
n  proposal. 


^  U.S.  EPA,  Information  Collection  Bequest, 
Detailed  Industry  Questionnaires:  Phase  U  Cooling 
Water  Intake  Structures  &■  Watershed  Case  Study 
Short  Questionnaires,  Section  3, 1999. 


In  January,  2001,  EPA  also  attended 
technical  workshops  organized  by  the 
Electric  Power  Research  Institute  and 
the  Utilities  Water  Act  Group.  These 
workshops  focused  on  the  presentation 
of  key  issues  associated  with  different 
regulatory  approaches  considered  under 
the  Phase  I  proposed  rule  and 
alternatives  for  addressing  316(b) 
requirements. 

On  May  23,  2001,  EPA  held  a  day- 
long forum  to  discuss  specific  issues 
associated  with  the  development  of 
regulations  imder  section  316(b)  of  the 
Clean  Water  Act.  66  FR  20658.  At  the 
meeting,  17  experts  from  industry, 
public  interest  groups.  States,  and 
academia  reviewed  and  discussed  the 
Agency's  preliminary  data  on  cooling 
water  intake  structtue  technologies  that 
are  in  place  at  existing  facilities  and  the 
costs  associated  with  the  use  of 
available  technologies  for  reducing 
impingement  and  entraiimient.  Over 
120  people  attended  the  meeting. 

In  August  21,  2001,  EPA  staff 
participated  in  a  technical  sjnnposium 
sponsored  by  the  Electric  Power 
Research  Institute  in  association  with 
the  American  Fisheries  Society  on 
issues  relating  to  the  definition  and 
assessment  of  adverse  environmental 
impact  under  section  316(b)  of  the 
CWA. 

Finally,  EPA  has  coordinated  with  the 
staff  ft-om  the  Nuclear  Regulatory 
Commission  (NRC)  in  the  development 
of  this  proposed  rule  to  ensure  that  the 
proposal  does  not  conflict  with  NRC 
safety  requirements.  NRC  staff  have 
reviewed  the  proposed  316(b)  rule  and 
did  not  identify  any  apparent  conflict 
with  nuclear  plant  safety.  NRC  licensees 
would  continue  to  be  obligated  to  meet 
NRC  requirements  for  design  and 
reliable  operation  of  cooling  systems. 
NRC  staff  recommended  that  EPA 
consider  adding  language  which  states 
that  in  cases  of  conflict  between  an  EPA 
requirement  imder  this  proposed  rule 
and  an  NRC  safety  requirement,  the 
NRC  safety  requirement  take 
precedence.  EPA  has  added  language  to 
address  this  concern  to  the  proposed 
rule.  These  coordination  efforts  and  all 
of  the  meetings  described  above  are 
dociunented  or  summarized  in  the 
record. 

n.  Scope  and  .^plicability  of  the 
Proposed  Rule 

This  proposed  rule  would  apply  to 
existing  facilities  as  defined  below,  that 
use  a  cooling  water  intake  structure  to 
withdraw  water  for  cooling  piuposes 
ft-om  waters  of  the  U.S.  and  that  have  or 
are  required  to  have  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  issued  under  section  402  of  the 
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which  bring  in  water,  are  an  essential 
component  of  the  cooling  water  intake 

cfnir.+iipo  cinr^o  untHoiifr  tHprn  thp  intalrp 


"waters  of  the  United  States"  is  to  be 
made  by  the  permit  writer  on  a  case-by- 
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the  same,  adjacent,  or  nearby  property; 
one  of  these  facilities  might  take  in 
nnnline  water  and  then  transfer  it  to 
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CWA.  Specifically,  the  rule  applies  to 
you  if  you  are  the  owner  or  operator  of 
an  existing  focility  that  meets  all  of  the 
following  criteria: 

•  Your  facility  both  generates  and 
transmits  electric  power  or  generates 
electric  power  but  sells  it  to  another 
entity  for  transmission; 

•  Your  facility  is  a  point  source  and 
uses  or  proposes  to  use  a  cooling  water 
intake  structure  or  structiu^s,  or  your 
facility  obtains  cooling  water  by  any  sort 
of  contract  or  arrangement  with  an 
independent  supplier  who  has  a  cooling 
water  intake  structuire; 

•  Your  facility's  cooling  water  intake 
stnicture(s)  withdraw(s)  cooling  water 
from  waters  of  the  U.S.  and  at  least 
twenty-five  (25)  percent  of  the  water 
withdrawn  is  used  solely  for  contact  or 
non-contact  cooling  purposes; 

•  Your  facility  has  an  NPDES  permit 
or  is  required  to  obtain  one;  and 

•  Your  facility  has  a  design  intake 
flow  of  50  million  gallons  per  day 
(MGD)  or  greater: 

•  hi  the  case  of  a  cogeneration  facility 
that  shares  a  cooling  water  intake 
structure  with  another  facility,  only  that 
portion  of  the  cooling  water  flow  that  is 
used  in  the  cogeneration  process  shall 
be  considered  when  determining 
whether  the  50  MGD  and  25  percent 
criteria  are  met. 

Facilities  subject  to  the  proposed  rule 
are  referred  to  as  "Phase  II  existing 
facilities."  Existing  facilities  with  design 
flows  below  the  50  MGD  threshold,  as 
well  as  certain  existing  manufacturing 
facilities,  and  offshore  and  coastal  oil 
and  gas  extraction  facilities,  would  not 
be  subject  to  this  proposed  rule,  but  will 
be  adthessed  in  Phase  in.  If  an  existing 
facility  that  would  otherwise  be  a  Phase 
n  existing  facility  has  or  requires  an 
NPDES  permit  but  does  not  meet  the 
twenty-five  percent  cooling  water  use 
threshold,  it  would  not  be  subject  to 
permit  conditions  based  on  today's 
proposed  rule;  rather,  it  would  be 
subject  to  permit  conditions 
implementing  section  316(b)  of  the 
CWA  set  by  the  permit  director  on  a 
case-by-case  basis,  using  best 
professional  judgment. 

A.  What  Is  an  "Existing  Facility"  for 
Purposes  of  the  Section  316(b)  Proposed 
Phase  n  Rule? 

EPA  is  proposing  to  define  the  term 
"existing  facility"  as  any  facility  that 
commenced  construction  before  January 
17,  2<M)2  and  (1)  any  modification  of 
such  a  faciUty;  (2)  any  addition  of  a  unit 
at  such  a  facility  for  purposes  of  the 
same  industrial  operation;  (3)  any 
addition  of  a  unit  at  such  a  facility  for 
purposes  of  a  different  industrial 
operation,  if  the  additional  unit  uses  an 


existing  cooling  water  intake  structiue 
and  the  design  capacity  of  intake 
structure  is  not  increased;  or  (4)  any 
facility  constructed  in  place  of  such  a 
facility  if  the  newly  constructed  faciHty 
uses  an  existing  cooling  water  intake 
structure  whose  design  intake  flow  is 
not  increased  to  accommodate  the 
intake  of  additional  cooling  watOT. 

The  term  commence  construction  is 
defined  in  40  CFR  122.29(b)(4)  and 
January  17,  2002  is  the  effective  date  of 
the  new  facility  rule.  EPA  has  specified 
that  any  modification  of  a  facility  that 
commenced  construction  before  January 
17,  2002  remains  an  existing  facility  for 
purposes  of  this  rule  to  clarify  that 
significant  changes  to  such  a  facility 
would  not,  absent  other  conditions, 
cause  the  facility  to  be  a  "new  facility" 
subject  to  the  Phase  1  rule.  In  addition, 
the  proposed  definition  specifies  that 
any  addition  of  a  unit  at  a  facility  that 
commenced  construction  before  January 
17,  2002  for  purposes  of  the  same 
industrial  operation  as  the  existing 
facility  would  continue  to  be  defined  as 
an  existing  facility.  Further,  any 
addition  of  a  unit  at  a  facility  that 
commenced  construction  before  January 
17,  2002  for  purposes  of  a  different 
industrial  operation  would  remain  an 
existing  facility  provided  the  additional 
unit  uses  an  existing  cooling  water 
intake  structure  and  the  design  capacity 
of  intake  structure  is  not  increased. 
Finally,  under  the  proposed  definition, 
any  facility  constructed  in  place  of  a 
facility  that  commenced  construction 
before  January  17,  2002,  would  remain 
defined  as  an  existing  facility  if  the 
newly  constructed  facility  uses  an 
existing  cooling  water  intake  structure 
whose  design  intake  flow  is  not 
increased  to  accommodate  the  intake  of 
additional  cooling  water. 

Under  this  proposed  rule  certain 
forms  of  repowering  could  be 
undertaken  by  an  existing  power 
generating  facility  that  uses  a  cooling 
water  intake  structure  and  it  would 
remain  subject  to  regulation  as  a  Phase 
II  existing  facility.  For  example,  the 
following  scenarios  would  be  existing 
facilities  imder  the  proposed  rule: 

•  An  existing  power  generating 
facility  undergoes  a  modification  of  its 
process  short  of  total  replacement  of  the 
process  and  conciurently  increases  the 
design  capacity  of  its  existing  cooling 
water  intake  structures; 

•  An  existing  power  generating 
facility  builds  a  new  process  for 
purposes  of  the  same  industrial 
operation  and  concurrently  increases 
the  design  capacity  of  its  existing 
cooling  water  intake  structures; 

•  An  existing  power  generating 
facility  completely  rebuilds  its  process 


but  uses  the  existing  cooling  water 
intake  structure  with  no  increase  in 
design  capacity. 

Thus,  in  most  situations,  repowering  an 
existing  power  generating  facility  would 
be  addressed  under  this  proposed  rule. 
The  proposed  definition  of  "existing 
facihty"  is  sufficiently  broad  that  it 
covers  facilities  that  will  be  addressed 
under  the  Phase  III  rule  (e.g.,  existing 
power  generating  facilities  with  design 
flows  below  the  50  MGD  threshold, 
certain  existing  manufacturing  facilities, 
and  offshore  and  coastal  oil  and  gas 
extraction  facilities).  These  facilities  are 
not  covered  under  this  proposal  because 
they  do  not  meet  the  requirements  of 
proposed  §125.91. 

B.  What  Is  a  "Cooling  Water  Intake 
Structure?" 

Today's  proposal  would  adopt  for 
Phase  II  existing  facilities  the  same 
definition  of  a  "cooling  water  intake 
structure"  that  is  part  of  the  new  facility 
rule,  i.e.,  40  CFR  125.83,  the  total 
physical  structure  and  any  associated 
constructed  waterways  used  to 
withdraw  cooling  water  fi-om  waters  of 
the  U.S.  The  cooling  water  intake 
structure  extends  ft'om  the  point  at 
which  water  is  withdrawn  fi-om  the 
surface  water  source  up  to,  and 
including,  the  intake  pumps.  Today's 
proposal  also  would  adopt  the  new 
facility  nile's  definition  of  "cooling 
water,"  i.e..  water  used  for  contact  or 
noncontact  cooling,  including  water 
used  for  equipment  cooling,  evaporative 
cooling  tower  makeup,  and  dilution  of 
effluent  heat  content.  The  definition 
specifies  that  the  intended  use  of 
cooling  water  is  to  absorb  waste  heat 
ft'om  production  processes  or  auxiliary 
operations.  The  definition  also  specifies 
that  water  used  for  both  cooling  and 
non-cooling  purposes  would  not  be 
considered  cooling  water  for  purposes 
of  determining  whether  25%  or  more  of 
the  flow  is  cooling  water. 

This  definition  differs  from  the 
definition  of  "cooling  water  intake 
structure"  that  is  included  in  the  1977 
Draft  Guidance.  The  proposed  definition 
clarifies  that  the  cooling  water  intake 
structure  includes  the  physical  structure 
and  technologies  that  extend  up  to  and 
include  the  intake  pumps.  Inclusion  of 
the  term  "associated  constructed 
waterways"  is  intended  to  clarify  that 
the  definition  includes  those  canals, 
channels,  connecting  waterways,  and 
similar  structures  that  may  be  built  or 
modified  to  fiicilitate  the  withdrawal  of 
cooling  water.  The  explicit  inclusion  of 
the  intake  pumps  in  the  definition 
reflects  the  key  role  pumps  play  in 
determining  the  capacity  (i.e.,  dynamic 
capacity)  of  the  intake.  These  pumps. 
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which  bring  in  water,  are  an  essential 
component  of  the  cooling  water  intake 
structure  since  without  them  the  intake 
could  not  work  as  designed. 

In  addition,  the  definition  would 
apply  to  structiires  that  bring  water  in 
for  both  contact  and  noncontact  cooling 
purposes.  This  clarification  is  necessary 
because  cooling  water  intake  structures 
typically  bring  water  into  a  facility  for 
niunerous  piuposes.  including 
industrial  processes;  use  as  circidating 
water,  service  water,  or  evaporative 
cooling  tower  makeup  water;  dilution  of 
effluent  heat  content;  equipment 
cooling;  and  air  conditioning. 

Findly,  at  §  125.91(b),  consistent  with 
the  new  facility  rule,  this  proposed  rule 
provides  that  use  of  a  cooling  water 
intake  structure  includes  obtaining 
cooling  water  by  any  sort  of  contract  or 
arrangement  with  an  independent 
supplier  (or  multiple  suppliers)  of 
cooling  water  if  the  supplier  or 
suppliers  withdraw(s)  water  from  waters 
of  the  United  States.  This  provision  is 
intended  to  prevent  circimivention  of 
these  requirements  by  creating 
arrangements  to  receive  cooling  water 
from  an  entity  that  is  not  itself  a  point 
source.  It  also  provides  that  use  of 
cooling  water  does  not  include 
obtaining  cooling  water  from  a  public 
water  system  or  the  use  of  treated 
effluent  that  otherwise  would  be 
discharged  to  a  water  of  the  U.S. 

C.  Is  My  Facility  Covered  If  It  Withdraws 
From  Waters  of  the  U.S.? 

The  requirements  proposed  today 
would  apply  to  cooling  water  intake 
structures  that  withdraw  amounts  of 
water  greater  than  the  proposed  flow 
threshold  from  "waters  of  the  U.S." 
Waters  of  the  U.S.  include  the  broad 
range  of  surface  waters  that  meet  the 
regulatory  definition  at  40  CFR  122.2. 
which  includes  lakes,  ponds,  reservoirs, 
nontidal  rivers  or  streams,  tidal  rivers, 
estuaries,  fjords,  oceans,  bays,  and 
cxjves.  These  potential  sources  of 
cooling  water  may  be  adversely  affected 
by  impingement  and  entrainment. 

Some  facilities  discharge  heated  water 
to  cooling  ponds,  then  withdraw  water 
from  the  ponds  for  cooling  purposes. 
EPA  does  not  intend  this  proposal  to 
change  the  regulatory  status  of  cooling 
ponds.  Cooling  ponds  are  neither 
categorically  included  nor  categorically 
excluded  from  the  definition  of  "waters 
of  the  United  States"  at  40  CFR  122.2. 
EPA  interprets  40  CFR  122.2  to  give 
permit  writers  discretion  to  regulate 
cooling  ponds  as  "waters  of  the  United 
States"  where  cooling  ponds  meet  the 
definition  of  "waters  of  the  United 
States."  The  determination  whether  a 
particular  cooling  pond  is  or  is  not 


"waters  of  the  United  States"  is  to  be 
made  by  the  permit  writer  on  a  case-by- 
case  basis,  informed  by  the  principles 
enimciated  in  Solid  Waste  Agency  of 
Northern  Cook  County  v.  US  Army 
Corps  of  Engineers,  531  U.S.  159  (2001). 
Therefore,  facilities  that  withdraw 
cooling  water  from  cooling  ponds  that 
are  "waters  of  the  U.S."  and  that  meet 
today's  other  proposed  criteria  for 
coverage  (including  the  requirement 
that  the  facility  have  or  be  required  to 
obtain  an  NPDES  permit)  would  be 
subject  to  today's  proposed  rule. 

D.  Is  My  Facility  Covered  If  It  Is  a  Point 
Source  Discharger  Subject  to  an  NPDES 
Permit? 

Today's  proposed  rule  would  apply 
only  to  facilities  that  have  an  NPDES 
permit  or  are  required  to  obtain  one 
because  they  discharge  or  might 
discharge  pollutants,  including  storm 
water,  from  a  point  source  to  waters  of 
the  U.S.  This  is  the  same  requirement 
EPA  included  in  the  new  facility  rule. 
40  CFR  125.81(a)(1).  Requirements  for 
minimizing  the  adverse  environmental 
impact  of  cooling  water  intake 
structures  would  continue  to  be  applied 
through  NPDES  permits. 

Based  on  the  Agency's  review  of 
potential  Phase  II  existing  facilities  that 
employ  cooling  water  intake  structures, 
the  Agency  anticipates  that  most 
existing  power  generating  facilities  that 
would  be  subject  to  this  rule  will 
control  the  intake  structure  that 
supplies  them  with  cooling  water,  and 
discharge  some  combination  of  their 
cooling  water,  wastewater,  and  storm 
water  to  a  water  of  the  U.S.  through  a 
point  source  regulated  by  an  NPDES 
permit.  In  this  scenario,  the 
requirements  for  the  cooling  water 
intake  structure  would  be  specified  in 
the  facility's  NPDES  permit.  In  the  event 
that  a  Phase  II  existing  facility's  only 
NPDES  permit  is  a  general  permit  for 
storm  water  discharges,  the  Agency 
anticipates  that  the  Director  would  write 
an  individual  NPDES  permit  containing 
requirements  for  the  facility's  cooling 
water  intake  structure.  The  Agency 
invites  comment  on  this  approach  for 
applying  cooling  water  intake  structure 
requirements  to  the  facility. 
Alternatively,  requirements  applicable 
to  cooling  water  intake  structures  could 
be  incorporated  into  general  permits. 
The  Agency  also  invites  comment  on 
this  approach. 

The  Agency  also  recognizes  that  some 
facilities  that  have  or  are  required  to 
have  an  NPDES  permit  might  not 
directly  control  the  intake  structure  that 
supplies  their  facility  with  cooling 
water.  For  example,  facilities  operated 
by  separate  entities  might  be  located  on 


the  same,  adjacent,  or  nearby  property: 
one  of  these  facilities  might  take  in 
cooling  water  and  then  transfer  it  to 
other  facilities  prior  to  discharge  of  the 
cooling  water  to  a  water  of  the  U.S. 
Proposed  §  125.91(c)  addresses  such  a 
situation.  It  provides  that  use  of  a 
cooling  water  intake  structure  includes 
obtaining  cooling  water  by  any  sort  of 
contract  or  arrangement  with  an 
independent  supplier  (or  multiple 
suppliers)  of  cooling  water  if  the 
supplier  or  suppliers  withdraw(s)  water 
from  waters  of  die  United  States.  This 
provision  is  intended  to  prevent 
cfrcumvention  of  the  proposed 
requirements  by  creating  arrangements 
to  receive  cooling  water  from  an  entity 
that  is  not  itself  a  point  soiut:e 
discharger.  It  is  the  same  as  in  the  final 
new  facility  rule.  40  CFR  125.81(b). 

Proposed  §  125.91(c)  also  provides,  as 
in  the  new  facility  rule,  that  facilities 
that  obtain  cooling  water  from  a  pobUc 
water  system  or  use  treated  effluent  that 
otherwise  would  be  discharged  to  a 
water  of  the  U.S.  would  not  be  subject 
to  this  proposed  rule. 

In  addition,  as  EPA  stated  in  the 
preamble  to  the  final  new  facility  rule, 
the  Agency  would  encourage  the 
Director  to  closely  examine  scenarios  in 
which  a  potential  Phase  II  existing 
facility  withdraws  significant  amounts 
of  cooling  water  but  does  not  have  an 
NPDES  permit.  As  appropriate,  the 
Director  should  apply  other  legal 
requirements,  such  as  section  404  or  401 
of  the  Clean  Water  Act,  the  Coastal  Zone. 
Management  Act,  the  National 
Environmental  Policy  Act,  or  similar 
State  authorities  to  address  adverse 
environmental  impact  caused  by  cooling 
water  intake  structures  at  those  existing 
facilities. 

E.  Who  Is  Covered  Under  the  Thresholds 
Included  in  This  Proposed  Rule? 

This  proposed  rule  applies  to 
facilities  that  (1)  withdraw  cooling 
water  from  water  of  the  U.S.  and  use  at 
least  twenty-five  (25)  percent  of  the 
water  withdrawn  for  cooling  purposes 
and  (2)  have  at  least  one  cooling  water 
intake  structure  with  a  design  intake 
capacity  of  50  MGD  or  more.  Proposed 
§125.91. 

EPA  is  proposing  to  include  a 
provision,  like  that  specified  in  the  new 
facility  rule,  that  facilities  that  use  less 
than  twenty-five  (25)  percent  of  the 
water  withdrawn  for  cooling  purposes 
are  not  subject  to  this  rule.  This 
threshold  ensures  that  nearly  all  cooling 
water  and  the  most  significant  facilities 
using  cooling  water  intake  structures  are 
addressed  by  these  requirements  to  . 
minimize  adverse  environmental  impact 
(see  66  FR  65338).  Phase  II  existing 
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This  facility  would  not  be  considered  a 
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compiled  by  private  companies.  In  those 
instances  where  databases  are 
considered  confidential,  or  where  raw 
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facilities  typically  use  far  more  than  25 
percent  of  the  water  they  withdraw  for 
cooling.  As  in  the  new  facility  rule, 
water  used  for  both  cooling  and  non- 
cooling  purposes  would  not  count 
towards  the  25  percent  threshold. 

In  addition,  at  §  125.91,  EPA  is 
proposing  that  this  rule  would  apply  to 
facilities  that  have  a  cooling  water 
intake  structure  with  a  design  intake 
capacity  of  50  million  gallons  per  day 
(MGD)  or  greater  of  soiut;e  water.  EPA 
chose  the  50  MGD  threshold  to  focus  the 
proposed  rule  on  the  largest  existing 
power  generating  facilities.  Existing 
power  generating  facilities  with  design 
flows  below  this  threshold,  as  well  as 
certain  existing  manufacturing  facilities, 
and  offshore  and  coastal  oil  and  gas 
extraction  facilities,  would  not  be 
subject  to  this  proposed  rule  but  will  be 
addressed  under  the  Phase  III  rule.  To 
clarify  that  manufacturing  and 
commercial  facilities  are  not  subject  to 
the  Phase  II  rule  as  a  result  of  their 
relationship  as  a  host  plant  to  a 
cogeneration  facility,  only  that  portion 
of  the  cooling  water  intake  flow  that  is 
used  in  the  cogeneration  process  would 
be  considered  in  determining  whether 
the  50  MGD  and  25  percent  criteria  are 
met.  EPA  estimates  that  the  50  MGD 
threshold  would  subject  approximately 
539  of  942  (57  percent)  of  existing 
power  generating  facilities  to  the 
proposal  and  would  address  99.04 
percent  of  the  total  flow  withdrawn  by 
existing  steam  electric  power  generating 
facilities.^  EPA  believes  the  regulation 
of  existing  facilities  with  flows  of  50 
MGD  or  greater  in  Phase  II  will  address 
those  existing  power  generating 
facilities  with  the  greatest  potential  to 
cause  or  contribute  to  adverse 
environmental  impact.  In  addition,  EPA 
has  limited  data  on  impacts  at  facilities 
withdrawing  less  than  50  MGD. 
Deferring  r^ulation  of  such  facilities  to 
Phase  ni  provides  additional 
opportunity  for  the  Agency  to  collect 
impingement  and  entrainment  data  for 
these  smaller  facilities.  EPA  requests 
comment  on  both  the  50  MGD  and  25 
percent  cooling  water  thresholds. 

F.  When  ^4ust  a  Phase  II  Existing 
Facility  Comply  With  the  Proposed 
Requirements? 

If  yoiu-  facility  is  subject  to  the  rule, 
proposed  §  125.92  would  require  that 
you  must  comply  when  an  NPDES 
permit  containing  requirements 
consistent  with  this  subpart  is  issued  to 
you. 


*  Source:  Initial  SBREFA  Analysis,  6/01. 


G.  What  Special  Definitions  Apply  to 
This  Proposal? 

Definitions  specific  to  this  proposal 
are  set  forth  in  proposed  §  125.93. 
Except  for  the  definitions  of  "cooling 
water"  and  "existing  facility."  which 
are  separately  defined  for  Phase  II 
facilities  in  proposed  §  125.93.  the 
definitions  in  the  new  facility  rule,  40 
CFR  125.83,  also  apply  to  this  proposed 
rule.  The  definitions  in  the  new  facility 
rule  that  would  apply  to  Phase  II 
existing  facilities  are  as  follows: 

Annual  mean  flow  means  the  average 
of  daily  flows  over  a  calendar  year. 
Historical  data  (up  to  10  years)  must  be 
used  where  available. 

Closed-cycle  recirculating  system 
means  a  system  designed,  using 
minimized  makeup  and  blowdown 
flows,  to  withdraw  water  from  a  natural 
or  other  water  soim:e  to  support  contact 
and/ornoncontact  cooling  uses  within  a 
facility.  The  water  is  usually  sent  to  a 
cooling  canal  or  channel,  lake,  pond,  or 
tower  to  allow  waste  heat  to  be 
dissipated  to  the  atmosphere  and  then  is 
retiuned  to  the  system.  (Some  facilities 
divert  the  waste  heat  to  other  process 
operations.)  New  source  water  (make-up 
water)  is  added  to  the  system  to 
replenish  losses  that  have  occurred  due 
to  blowdown,  drift,  and  evaporation. 

Cooling  water  intake  structure  means 
the  total  physical  structure  and  any 
associated  constructed  waterways  used 
to  withdraw  cooling  water  bom  waters 
of  the  U.S.  The  cooling  water  intake 
structure  extends  from  the  point  at 
which  water  is  withdrawn  from  the 
surface  water  source  up  to,  and 
including,  the  intake  pumps. 

Design  intake  flow  means  the  value 
assigned  (during  the  facility's  design)  to 
the  total  voliune  of  water  withdrawn 
from  a  source  waterbody  over  a  specific 
time  period. 

Design  intake  velocity  means  the 
value  assigned  (during  the  design  of  a 
cooling  water  intake  structure)  to  the 
average  speed  at  which  intake  water 
passes  through  the  open  area  of  the 
intake  screen  (or  other  device)  against 
which  organisms  might  be  impinged  or 
through  which  they  might  be  entrained. 
Entrainment  means  the  incorporation 
of  all  life  stages  of  fish  and  shellfish 
with  intake  water  flow  entering  and 
passing  through  a  cooling  water  intake 
structure  and  into  a  cooling  water 
system. 

Estuary  means  a  semi-enclosed  body 
of  water  that  has  a  firee  connection  with 
open  seas  and  within  which  the 
seawater  is  measurably  diluted  with 
fresh  water  derived  from  land  drainage. 
The  salinity  of  an  estuary  exceeds  0.5 
parts  per  thousand  (by  mass)  but  is 


typically  less  than  30  parts  per  thousand 
(by  mass). 

Freshwater  river  or  stream  means  a 
lotic  {fi«e-flowing)  system  that  does  not 
receive  significant  inflows  of  water  from 
oceans  or  bays  due  to  tidal  action.  For 
the  purposes  of  this  rule,  a  flow-through 
reservoir  with  a  retention  time  of  7  days 
or  less  will  be  considered  a  fi«shwater 
river  or  stream. 

Hydraulic  zone  of  influence  means 
that  portion  of  the  soiuce  waterbody 
hydraulically  affected  by  the  cooling 
water  intake  structure  withdrawal  of 

water. 

Impingement  means  the  entrapment 
of  all  life  stages  of  fish  and  shellfish  on 
the  outer  part  of  an  intake  structure  or 
against  a  screening  device  during 
periods  of  intake  water  withdrawal. 

Lake  or  reservoir  means  any  inland 
body  of  open  water  with  some 
minimiun  surface  area  free  of  rooted 
vegetation  and  with  an  average 
hydraulic  retention  time  of  more  than  7 
days.  Lakes  or  reservoirs  might  be 
natural  water  bodies  or  impoimded 
streams,  usually  fresh,  surrounded  by 
land  or  by  land  and  a  man-made 
retainer  (e.g.,  a  dam).  Lakes  or  reservoirs 
might  be  f^  by  rivers,  streams,  springs, 
and/or  local  precipitation.  Flow-through 
reservoirs  with  an  average  hydraulic 
retention  time  of  7  days  or  less  shoidd 
be  considered  a  freshwater  river  or 

stream. 

Maximize  means  to  increase  to  the 
greatest  amount,  extent,  or  degree 
reasonably  possible. 

Minimum  ambient  source  water 
surface  elevation  means  the  elevation  of 
the  7Q10  flow  for  freshwater  streams  or 
rivers;  the  conservation  pool  level  for 
lakes  or  reservoirs;  or  the  mean  low 
tidal  water  level  for  estuaries  or  oceans. 
The  7Q10  flow  is  the  lowest  average  7 
consecutive  day  low  flow  with  an 
average  frequency  of  one  in  10  years 
determined  hydrologically.  The 
conservation  pool  is  the  minimum 
depth  of  water  needed  in  a  reservoir  to 
ensure  proper  performance  of  the 
system  relying  upon  the  reservoir.  The 
mean  low  tidal  water  level  is  the 
average  height  of  the  low  water  over  at 
least  19  years. 

Mininiize  means  to  reduce  to  the 
smallest  amoimt,  extent,  or  degree 
reasonably  possible. 

Natural  thermal  stratification  means 
the  naturally-occurring  division  of  a 
waterbody  into  horizontal  layers  of 
differing  densities  as  a  result  of 
variations  in  temperature  at  different 
depths. 

New  facility  means  any  building, 
structure,  facility,  or  installation  that 
meets  the  definition  of  a  "new  source" 
or  "new  discharger"  in  40  CFR  122.2 
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l-F  collects  utility-  and  plant-level  data 
similar  to  that  on  FERC  Form  1,  albeit 


or  sale  of  electric  energy  primarily  for 
use  by  the  public.  Data  used  from  Form 


health  and  safety,  the  common  defense 
and  security,  and  the  environment  in 
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and  122.29(b)(1).  (2),  and  (4)  and  is  a 
greenfield  or  stand-alone  facility; 
commences  construction  after  January 
17,  2002;  and  uses  either  a  newly 
constructed  cooling  water  intake 
structure,  or  an  existing  cooling  water 
intake  structure  whose  design  capacity 
is  increased  to  accommodate  the  intake 
of  additional  cooling  water.  New 
facilities  include  only  "greenfield"  and 
"stand-alone"  facilities.  A  greenfield 
facility  is  a  facility  that  is  constructed  at 
a  site  at  which  no  other  source  is 
located,  or  that  totally  replaces  the 
process  or  production  equipment  at  an 
existing  facility  (see  40  CFR 
122.29(b)(l)(i)  and  (ii)).  A  stand-alone 
facility  is  a  new,  separate  facility  that  is 
constructed  on  property  where  an 
existing  facility  is  located  and  whose 
processes  are  substantially  independent 
of  the  existing  facility  at  the  same  site 
(see  40  CFR  122.29(b)(l)(iii)).  New 
facility  does  not  include  new  units  that 
are  added  to  a  facility  for  purposes  of 
the  same  general  industrial  operation 
(for  example,  a  new  peaking  unit  at  an 
electrical  generating  station). 

(1)  Examples  of  "new  facilities" 
include,  but  are  not  limited  to  the 
following  scenarios:  (i)  A  new  facility  is 
constructed  on  a  site  that  has  never  been 
used  for  industrial  or  commercial 
activity.  It  has  a  new  cooling  water 
intake  structure  for  its  own  use.  (ii)  A 
facility  is  demolished  and  another 
facility  is  constructed  in  its  place.  The 
newly-constructed  facility  uses  the 
original  facility's  cooling  water  intake 
structure,  but  modifies  it  to  increase  the 
design  capacity  to  accommodate  the 
intake  of  additional  cooling  water,  (iii) 
A  facility  is  constructed  on  the  same 
property  as  an  existing  facility,  but  is  a 
separate  and  independent  industrial 
operation.  The  cooling  water  intake 
structure  used  by  the  original  facility  is 
modified  by  constructing  a  new  intake 
bay  for  the  use  of  the  newly  constructed 
facility  or  is  otherwise  modified  to 
increase  the  intake  capacity  for  the  new 
facility. 

(2)  Examples  of  facilities  that  would 
NOT  be  considered  a  "new  facility" 
include,  but  are  not  limited  to,  the 
following  scenarios:  (i)  A  facility  in 
commercial  or  industrial  operation  is 
modified  and  either  continues  to  use  its 
original  cooling  water  intake  structure 
or  uses  a  new  or  modified  cooling  water 
intake  structure,  (ii)  A  facility  has  an 
existing  intake  structiue.  Another 
facility  (a  separate  and  independent 
industrial  operation),  is  constructed  on 
the  same  property  and  connects  to  the 
facility's  cooling  water  intake  structxue 
behind  the  intake  pumps,  and  the 
design  capacity  of  the  cooling  water 
intake  structure  has  not  been  increased. 


This  facility  would  not  be  considered  a 
"new  facility"  even  if  routine 
maintenance  or  repairs  that  do  not 
increase  the  design  capacity  were 
performed  on  the  intake  structure. 

Ocean  means  marine  open  coastal 
waters  with  a  salinity  greater  than  or 
equal  to  30  parts  per  thousand  (by 
mass). 

Source  water  means  the  waterbody 
(waters  of  the  U.S.)  from  which  the 
cooling  water  is  withdrawn. 

Thermocline  means  the  middle  layer 
of  a  thermally  stratified  lake  or 
reservoir.  In  this  layer,  there  is  a  rapid 
decrease  in  temperatures. 

Tidal  excursion  means  the  horizontal 
distance  along  the  estuary  or  tidal  river 
that  a  particle  moves  during  one  tidal 
cycle  of  ebb  and  flow. 

Tidal  river  means  the  most  seaward 
reach  of  a  river  or  stream  where  the 
salinity  is  typically  less  than  or  equal  to 
0.5  parts  per  thousand  (by  mass)  at  a 
time  of  annual  low  flow  and  whose 
surface  elevation  responds  to  the  effects 
of  coastal  limar  tides. 

in  Summary  of  Data  Collection 
Activities 

EPA  focused  its  data  collection 
activities  on  traditional  utilities  and 
nonutility  power  producers.  Based  on 
the  1982  Census  of  Manufacturers,  these 
industries  account  for  more  than  90 
percent  of  cooling  water  use  in  the 
United  States.  Traditional  utilities  and 
nonutility  power  producers  that  use 
cooling  water  were  further  limited  to 
those  plants  that  generate  electricity  by 
means  of  steam  as  the  thermodynamic 
mediiun  (steam  electric)  because  they 
are  associated  with  large  cooling  water 
needs.  Other  power  producers  generate 
electricity  by  means  other  than  steam 
(e.g.,  gas  turbines)  and  typically  require 
only  small  amounts  of  cooling  water,  if 
any. 

Facilities  in  the  traditional  steam 
electric  utility  category  are  classified 
under  Standard  Industrial  Classification 
(SIC)  codes  4911  and  493,  while 
nonutility  power  producers  are 
classified  under  the  major  code  that 
corresponds  to  the  primary  purpose  of 
the  facility.  Nonutility  facilities  are 
classified  under  SIC  codes  4911  and  493 
if  the  primary  purpose  of  the  facility  is 
to  generate  electricity,  and  it  is  these 
nonutility  facilities  that  are  potentially 
subject  to  this  rule. 

A.  Existing  Data  Sources 

EPA  collected  data  from  multiple 
sources,  both  public  and  proprietary,  in 
order  to  compile  an  accurate  profile  of 
the  potentially  regulated  community. 
EPA  reviewed  information  collected  by 
other  Federal  agencies,  as  well  as  data 


compiled  by  private  companies.  In  those 
instances  where  databases  are 
considered  confidential,  or  where  raw 
data  was  unavailable  for  review,  EPA 
did  not  consider  the  information. 
Summaries  of  the  reviewed  data  sources 
are  listed  below. 

1.  Traditional  Steam  Electric  Utilities 

Federal  Energy  Regulatory 
Commission  Data  Sources.  The  Federal 
Energy  Regulatory  Commission  (FERC) 
is  an  independent  agency  that  oversees 
America's  natural  gas  industry,  electric 
utilities,  nonfederal  hydroelectric 
projects,  and  oil  pipeline  transportation 
system.  FERC  requires  that  utilities, 
companies,  or  individuals  subject  to  its 
regulations  periodically  file  data  or 
information  relating  to  such  matters  as 
financial  operations,  energy  production 
or  supply,  and  compliance  with 
applicable  regulations.  Following  are 
brief  descriptions  of  the  relevant  FERC 
data  collection  forms  associated  with 
traditional  steam  electric  utilities: 

•  FERC  Form  1 .  the  Annual  Report 
for  Major  Electric  Utilities,  Licensees 
and  Others,  collects  extensive 
accounting,  financial,  and  operating 
data  from  major  privately-owned 
electric  utilities.  A  privately-owned 
electric  utility  is  considered  "major"  if 
its  sales  and  transmission  services,  in 
each  of  the  three  previous  calendar 
years,  exceeded  one  of  the  following:  (1) 
One  million  megawatt  hoiu-s  of  total 
annual  sales;  (2)  100  megawatt  hours  of 
aimual  sales  for  resale;  (3)  500  megawatt 
hours  of  annual  power  exchanges 
delivered;  or  (4)  500  megawatt  hours  of 
annual  wheeling  for  others.  Utility-level 
information  (e.g.,  number  of  employees, 
detailed  revenue  and  expense 
information,  balance  sheet  information, 
and  electricity  generation  information) 
and  plant-level  information  (e.g., 
production  expenses,  balance  sheet 
information,  and  electricity  generation 
information)  was  used  in  the  economic 
analysis  of  the  proposed  regulation.  EPA 
used  FERC  Form  1  data  as  compiled  and 
distributed  by  other  organizations  than 
FERC  (see  below).  (Note  that  FERC  Form 
1  applies  only  to  privately-owned 
utilities.  Publicly-owned  utilities  and 
rural  electric  cooperatives  are  discussed 
below.) 

•  FERC  Form  l-F,  the  Annual  Report 
ofNonmajor  Public  Utilities  and 
Licensees,  collects  accounting,  financial, 
and  operating  data  from  nonmajor 
privately-owned  electric  utilities.  A 
privately-owned  electric  utility  is 
considered  "nonmajor"  if  it  had  total 
annual  sales  of  10,000  megawatt  hours 
or  more  in  the  previous  calendar  year 
but  is  not  classified  as  "major"  under 
the  FERC  Form  1  definition.  FERC  Form 
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variety  of  other  plant  types.  The  primary 
focus  of  the  UDI  nonutility  database  is 


The  NEWGen  database  is  a 
compilation  of  detailed  information  on 


Of  the  65  in-scope  facilities  identified 
as  repowering  facilities  in  the  NEWGen 
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l-F  collects  utility-  and  plant-level  data 
similar  to  that  on  FERC  Form  1,  albeit 
less  detailed. 

Energy  Information  Administration 
Data  Sources.  The  Energy  Information 
Administration  (EIA)  is  an  independent 
statistical  and  analytical  agency  within 
the  U.S.  Department  of  Energy  (DOE),  to 
support  of  its  analytic  activities,  the  EIA 
administers  a  series  of  data  collection 
efforts  including  extensive  surveys  of 
electric  utilities'  financial  operations, 
and  their  production  and  disposition  of 
electricity.  Following  are  brief 
descriptions  of  the  EIA  data  collection 
forms  associated  with  traditional  steam 
electric  utihties  that  EPA  has  used  as 

data  sources: 

•  Form  EI A-4 12.  the  Annual  Report 

of  Public  Elettric  Utilities,  collects 
accounting,  financial,  and  operating 
data  from  publicly-owned  electric 
utilities.  The  information  collected  in 
Form  EIA-412  is  similar  to,  but  less 
detailed  than  data  collected  from  major 
privately-owned  electric  utilities  in 
FERC  Form  1.  EPA  use  of  Form  EIA-412 
data  included  both  utility-level 
information  (e.g.,  number  of  employees, 
detailed  revenue  and  expense 
information,  balance  sheet  mformation. 
and  electricity  generation  information) 
and  plant-level  information  (e.g.. 
production  expenses,  balance  sheet 
information,  and  electricity  generation 
information). 

•  Form  EIA-767.  the  Steam-Electric 
Plant  Operation  and  Design  Report, 
collects  data  on  air  and  water  quality 
from  steam-electric  power  plants  with 
generating  capacity  of  100  megawatts  or 
greater.  A  subset  of  these  data  are 
provided  for  steam-electric  power  plants 
with  generating  capacity  between  10 
and  100  megawatts.  EPA  use  of  Form 
EIA-767  data  mcluded  unit-level 
information  on  net  electricity 
generation,  hours  in  operation,  and  the 
quantity  of  fuel  burned. 

Form  ElA-860,  the  Annual  Electric 
Generator  Report,  collects  data  on  the 
status  of  electric  generating  plants  and 
associated  equipment  in  operation  and 
those  scheduled  to  be  in  operation 
within  the  next  10  years  of  filing  the 
report.  Each  utility  that  operates  or 
plans  to  operate  a  power  plant  in  the 
United  States  is  required  to  file  Form 
ElA-860.  EPA  use  of  Form  EIA-860  data 
included  unit-level  information  on 
operatmg  status,  nameplate  capacity, 
and  ownership  percentage. 

Form  EIA-861,  the  Aimual  Electric 
Utility  Report,  collects  data  on 
generation,  wholesale  purchases,  and 
sales  and  revenue  by  class  of  consumer 
and  State.  Respondents  include  each 
electric  utility  that  is  engaged  in  the 
generation,  transmission,  distribution, 


or  sale  of  electric  energy  primarily  for 
use  by  the  public.  Data  used  bom  Form 
EIA-861  included  sales  and  revenue  by 
consumer  class,  the  utility's  NERC 
region,  and  address  information.  In 
addition,  EPA  used  data  on  utility 
ownership  to  classify  each  utility  as 
either  a  privately-owned  utility,  a 
publicly-owned  utility,  or  a  rural 
electric  cooperative. 

In  addition  to  data  from  the  EIA  data 
collection  forms  outlined  above.  EPA 
used  ELA's  database  of  FERC  Form  1 
data,  containing  the  majority  of  utility- 
level  financial  and  operating  data 
submitted  on  the  FERC  Form  1.  While 
these  data  are  directly  available  from 
FERC,  the  EIA  database  is  published  in 
an  electronic  format  that  is  more 
convenient  to  use  than  the  FERC  data. 
Because  EIA  conducts  basic  quality 
assvuance  activities,  EPA  expects  that 
the  EIA  data  is  more  reliable  than  the 
FERC  data. 

Rural  Utility  Service  Data  Sources. 
The  Rural  Utility  Service  (RUS)  is  a 
Federal  agency  Uiat  provides  ntfal 
infrastructiu-e  assistance  in  electricity, 
water  and  telecommunications.  As  a 
Federal  credit  agency  m  the  U.S. 
Department  of  Agriculture.  RUS  plays  a 
leadership  role  in  financial  lending  and 
technical  guidance  for  the  rural  utilities 
mdustries.  Rural  utilities  that  borrow 
from  RUS  are  subject  to  annual 
reporting  requirements  administered  by 
RUS.  Following  are  brief  descriptions  of 
the  relevant  RUS  data  collection  forms 
associated  with  traditional  steam 
electric  utilities: 

•  RUS  Form  12,  the  Electric 
Operating  Report,  collects  accountmg. 
financial,  and  operating  data  bom  rural 
electric  cooperatives  '.  The  information 
collected  in  RUS  Form  12  is  similar  to 
data  collected  from  major  privately- 
owned  electric  utilities  m  FERC  Form  1. 
EPA  use  of  RUS  Form  12  data  included 
utility-level  information  (e.g..  number  of 
employees,  detailed  revenue  and 
expense  information,  balance  sheet 
information,  and  electricity  generation 
information),  plant-level  information 
(e.g.,  production  expenses,  balance 
sheet  information,  and  electricity 
generation  information),  as  well  as  unit- 
level  information  (e.g.,  fuel 
consumption,  operating  hours,  and 
electricity  generation). 

U.S.  Nuclear  Regulatory  Commission 
Data  Sources.  The  U.S.  Nuclear 
Regulatory  Commission  (NRC)  is  an 
independent  agency  established  to 
ensure  the  protection  of  the  public 


'  Note  that  tfais  data  collection  form  only  applies 
to  rural  electric  cooperatives.  Corresponding  data 
collection  forms  for  privately-owned  and  publicly- 
owned  utilities  are  discussed  in  other  parts  of  this 
section. 


health  and  safety,  the  common  defense 
and  security,  and  the  environment  in 
the  use  of  nuclear  materials  in  the 
United  States.  In  carrying  out  its 
responsibilities  of  regulating 
commercial  nuclear  power  reactors,  the 
NRC  compiles  and  publishes  data  and 
reports  regarding  the  operation  and 
maintenance  of  commercial  nuclear 
power  plants  aroimd  the  country.  EPA 
collected  information  from  the  NRC 
regarding  the  configuration  of  cooling 
water  intake  structures  to  assist  in 
estimating  the  capacities  of  condenser 

flows. 

Opri  Data  Sources.  Opri  is  a  private 
firm  located  in  Boulder,  Colorado,  that 
has  compiled  extensive  databases 
related  to  the  traditional  steam  electric 
utility  industry.  Opri's  Electric 
Generating  Plant  Database  includes 
plant-level  data  for  privately-owned 
utilities,  publicly-owned  utilities,  and 
cooperatives  for  1988-1997.  While  these 
data  are  available  from  FERC,  EIA,  and 
RUS,  these  agencies  do  not  make  the 
information  available  in  an  easily 
accessible  electronic  format.  As  a 
consequence,  EPA  purchased  plant- 
level  data  bom  Opri  to  support  its 
economic  analyses.  Because  the 
compilation  of  data  in  the  Electric 
Generating  Plant  Database  is 
proprietary,  EPA  has  mcluded  a 
summary  of  the  data  utilized  in  its 
analyses  in  the  public  record. 

2.  Steam  Electric  Nonutility  Power 
Producers 

Energy  Information  Adniinistration 
Data  Sources.  Form  EIA-867,  the 
Aimual  Nonutility  Power  Producer 
Report,  collects  data  on  electricity 
generation,  installed  capacity,  and 
energy  consumption  bom  nonutility 
power  producers  that  own  or  plan  on 
inatfllling  electric  generation  equipment 
with  a  total  capacity  of  one  megawatt  or 
more.  The  form  does  not  collect  any 
economic  or  financial  data.  EPA  did  not 
utilize  company-level  data  from  the 
Form  EIA-867  because  the  confidential 
nature  of  this  data  prevented  EIA  from 
releasing  it.  EPA  did  use  Form  EIA-867 
to  assess  the  population  of  potentially 
affected  facilities  and  to  identify  survey 
recipients. 

Utility  Data  Institute  Data  Sources. 
The  UDI  Directory  of  U.S.  Cogeneration, 
Small  Power,  and  Industrial  Power 
Plants  contains  data  for  more  than  4.300 
nonutility  power  producer  plants.  The 
database,  however,  is  not  exclusive  to 
facilities  that  have  steam  electric 
generators.  The  database  also  contains 
nonutility  power  producers  with 
turbines  that  do  not  use  cooling  water 
such  as  gas  turbines,  geothermal  units, 
wind  and  solar  installations,  and  a 


17134 


Fedehd  Register /Vol.  67,  No.  68 /Tuesday,  April  9.  2002  /  Proposed  Rules 


majority  of  ^fcif^s^^ro^  approach  P^-idies^-^^d  basis^fr.^  ^^^  ^^^ 


eligible  facilities  to  receive  a  detailed 


Federal  Register / Vol.  67,  No.  68 /Tuesday,  April  9.  2002 / Proposed  Rules 


17133 


variety  of  other  plant  types.  The  primary 
focus  of  the  UDI  nonutility  database  is 
on  facilities  that  provide  at  least  some 
electricity  for  sale  to  utilities.  EPA  used 
the  UDI  database  to  compare  the  names 
and  addresses  of  steam  electric  plants 
with  those  in  the  Form  EIA-867 
database  to  ensure  comprehensive 
coverage  of  nonutility  power  producers. 
Edison  Electric  Institute  Data  Sources. 
EEI  conducts  an  annual  survey  and 
presents  statistics  on  nonutility  power 
producers  in  a  document  entitled. 
Capacity  and  Generation  of  Nonutility 
Sources  of  Energy.  However,  the  data 
are  considered  confidential  and  EEI  will 
only  disseminate  data  in  an  aggregated 
form.  Because  EPA  must  have  the  raw 
data  on  a  facility-specific  basis  for  this 
rulemaking.  EPA  was  unable  to  use  this 
database. 

3.  Repowering  of  Steam  Electric  Power 
Generatmg  Facilities  (Utility  and 
Nonutility) 

As  discussed  m  part  B  of  this  Section, 
the  section  316(b)  Survey  acquired 
technological  and  economic  information 
from  facilities  for  the  years  1998  and 
1999.  With  this  information,  the  Agency 
established  a  subset  of  facilities 
potentially  subject  to  this  rule.  Since 
1999,  some  existmg  facilities  have 
proposed  and/or  enacted  changes  to 
their  facilities  m  the  form  of  repowering 
that  could  potentially  affect  the 
applicability  of  today's  proposal  or  a 
facility's  compliance  costs.  The  Agency 
therefore  conducted  research  into 
repowering  facilities  for  the  section 
316(b)  existing  facility  rule  and  any 
information  available  on  proposed 
changes  to  their  coolmg  water  intake 
structiues.  The  Agency  defines 
repowering  as  existmg  facilities  either 
undertaking  replacement  of  existing 
generating  capacity  or  making  additions 
to  existmg  capacity.  The  Agency  used 
two  separate  databases  to  assemble 
available  information  for  the  repowering 
facilities:  RDI's  NEWGen  Database, 
November  2001  version  and  the  Section 
316(b)  Survey. 

to  January  2000,  EPA  conducted  a 
survey  of  the  technological  and 
economic  characteristics  of  961  steam- 
electric  generatmg  plants.  Only  the 
detailed  questionnaire,  filled  out  by  283 
utility  plants  and  50  nonutility  plants, 
contains  information  on  planned 
changes  to  the  facilities'  coolmg  systems 
(Part  2,  Section  E).  Of  the  respondents 
to  the  detailed  questionnaire,  only  six 
facilities  (three  utility  plants  and  three 
nonutility  plants)  mdicated  that  their 
future  plans  would  lead  to  changes  m 
the  operation  of  their  coolmg  water 
intake  structures. 


The  NEWGen  database  is  a 
compilation  of  detailed  information  on 
new  electric  generatmg  capacity 
proposed  over  the  next  several  years. 
The  database  differentiates  between 
proposed  capacity  at  new  (greenfield) 
facilities  and  additions/modifications  to 
existmg  facilities.  To  identify 
repowermg  facilities  of  interest,  the 
Agency  screened  the  1,530  facilities  m 
the  NEWGen  database  with  respect  to 
the  followmg  criteria:  Facility  status, 
country,  and  steam  electric  additions. 
The  Agency  then  identified  124 
NEWGen  facilities  as  potential  ^ 

repowering  facilities. 

Because  the  NEWGen  database 
provides  more  information  on 
repowering  than  the  section  316(b) 
survey,  the  Agency  used  it  as  the 
starting  point  for  the  analysis  of 
repowering  facilities.  Of  the  124 
NEWGen  facilities  identified  as 
repowermg  facilities,  85  responded  to 
the  section  316(b)  survey.  Of  these  85 
facilities,  65  are  in-scope  and  20  are  out 
of  scope  of  this  proposal.  For  each  of  the 
65  m  scope  facilities,  the  NEWGen 
database  provided  an  estimation  of  the 
type  and  extent  of  the  capacity 
additions.  The  Agency  found  that  36  of 
the  65  facilities  would  be  combined- 
cycle  facilities  after  the  repowering 
changes.  Of  these,  34  facilities  are 
projected  to  decrease  their  cooling  water 
totake  after  repowermg  (through  die 
conversion  from  a  simple  steam  cycle  to 
a  combined-cycle  plant).  The  other  31 
facilities  within  the  scope  of  the  rule 
would  increase  their  cooling  water 
intake.  The  Agency  examined  the 
characteristics  of  these  facilities 
projected  to  tmdergo  repowering  and 
determined  the  waterbody  type  from 
which  tiiey  withdraw  cooling  water. 
The  results  of  this  analysis  are 
presented  to  Exhibit  1. 

Exhibit  1. — In-Scope  Existing  Fa- 
cilities Projected  to  Enact 
Repowering  Changes 


Waterbody  type 

Number  of 
plants 

projected  to 
increase 
cooling 

water  with- 
drawal 

Number  of 
plants 

projected  to 

decrease  or 
maintain 
cooling 

water  with- 
drawal 

Ocean  

Estuary/Tidal 
River 

FresJiwater 
River/Stream 

Freshwater 
Lake/Res- 
ervoir   

Great  Lake 

N/A 

3 

14 

10 
0 

N/A 
17 
10 

1 
1 

Of  the  65  in-scope  facilities  identified 
as  repowering  facilities  in  the  NEWGen 
database,  24  received  the  detailed 
questionnaire,  which  requested 
information  about  planned  cooling 
water  mtake  structures  and  changes  to  ' 
capacity.  Ntoeteen  of  these  24  facilities 
are  utilities  and  the  remaining  five  are 
nonutilities.  The  Agency  analyzed  the 
section  316(b)  detailed  questionnaire 
data  for  these  24  facilities  to  identify 
facilities  that  indicated  planned 
modifications  to  their  cooling  systems 
which  will  change  the  capacity  of  intake 
water  collected  for  the  plant  and  the 
estimated  cost  to  comply  with  today's 
proposal.  Four  such  facilities  were 
identified,  two  utilities  and  two 
nonutilities.  Both  utilities  responded 
that  the  planned  modifications  will 
decrease  their  cooling  water  intake 
capacity  and  that  they  do  not  have  any 
planned  coolmg  water  intake  structiu^s 
that  will  directiy  withdraw  cooltog 
water  from  surface  water.  The  two 
nonutilities,  on  the  other  hand, 
mdicated  that  the  planned 
modifications  will  tocrease  their  cooling 
water  intake  capacity  and  that  they  do 
have  planned  cooling  water  intake 
structures  that  will  direcUy  withdraw 
coolmg  water  from  surface  water. 

Us  tog  the  NEWGen  and  section  316(b) 
detailed  questionnaire  toformation  on 
repowertog  facilities,  the  Agency 
examined  the  extent  to  which  planned 
and/or  enacted  repowering  changes 
woiild  effect  cooling  water  withdrawals 
and,  therefore,  the  potential  costs  of 
compliance  with  this  proposal.  Because 
the  Agency  developed  a  cost  estimating 
methodology  that  primarily  utilizes 
design  intake  flow  as  the  independent 
variable,  the  Agency  examtoed  the 
extent  to  which  compliance  costs  would 
change  if  the  repowering  data 
siunmarized  above  were  tocorporated 
into  the  cost  analysis  of  this  rule.  The 
Agency  determined  that  projected 
compliance  costs  for  facilities 
withdraMdng  from  estuaries  could  be 
lower  after  tocorporating  the  repowering 
changes.  The  primary  reason  for  this  is 
the  fact  that  the  majority  of  estuary 
repowertog  facilities  would  change  from 
a  full-steam  cycle  to  a  combined-cycle, 
thereby  maintaining  or  decreasing  their 
cooling  water  withdrawals  (note  that  a 
combtoed-cycle  facility  generally  will 
withdraw  one-third  of  the  cooling  water 
of  a  comparably  sized  full-steam 
facility).  Therefore,  the  portion  of 
compUance  costs  for  regulatory  options 
that  included  flow  reduction 
requirements  or  technologies  would 
significanUy  decrease  if  the  Agency 
tocorporated  repowertog  changes  toto 
the  analysis.  As  shown  to  Exhibit  1  the 
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•  I  todiana:  Clifty  Creek  Station  and 
Tanners  Creek  Plant 

a'Mai-vlanr)-  Palvprt  riiffs  Nlirlear 


biological  studies  commissioned  by 
power  generators,  over  80  NPDES 
decisions  and  NPDES  or  SPDES-related 


nonutilities,  the  Agency's  best  estimate 
of  the  total  number  is  129. 
Sources  of  Surface  Water.  The  source 
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majority  of  facilities  projetted  to 
increase  cooling  water  withdrawals  due 
to  the  repowering  changes  use 
freshwater  sources.  In  turn,  the 
compliance  costs  for  these  facilities 
would  increase  if  the  Agency 
incorporated  repowering  for  this 
proposal. 

For  the  final  rule,  the  Agency  intends 
to  continue  its  research  into  repowering 
at  existing  facilities.  The  Agency  will 
consider  the  results  of  its  repowering 
research  and  any  comments  provided  on 
this  subject  for  the  final  rule.  The 
Agency  therefore  requests  comment  on 
planned  and  enacted  repowering 
activities  and  the  above  summary  of  its 
repowering  research  to  date.  The 
Agency  is  especially  interested  in 
information  from  facilities  that  have 
enacted  repowering  changes  and  the 
degree  to  which  these  changes  have 
changed  their  design  intake  flow. 

B.  Survey  Questionnaires 

EPA's  industry  survey  effort  consists 
of  a  two-phase  process.  EPA 
administered  a  screener  questionnaire 
focused  on  nonutility  and 
manufacturing  facilities  as  the  first 
phase  of  this  data  collection  process. 
The  screener  questionnaire  provides 
information  on  cooling-water  intake 
capacity,  sources  of  the  water,  intake 
structure  types,  and  technologies  used 
to  minimize  adverse  environmental 
impacts.  It  also  provides  data  on  facility 
and  parent-firm  employee  niunbers  and 
revenues.  This  information  was  used  to 
design  a  sampling  plan  for  the 
subsequent  detailed  questionnaire. 
Following  the  screener  siuvey,  the 
Agency  sent  out  and  collected  either  a 
short  technical  or  a  detailed 
questionnaire  to  utility,  nonutility,  and 
manufacturing  facilities,  as  described 
below.  The  two-phase  survey  was 
designed  to  collect  representative  data 
from  a  sample  group  of  those  categories 
of  facilities  potentially  subject  to  section 
316(b)  regulation  for  use  in  rule 
development. 

In  1997,  EPA  estimated  that  over 
400,000  facilities  could  potentially  be 
subject  to  a  cooling  water  intake 
regulation.  Given  the  large  niimber  of 
facilities  potentially  subject  to 
regulation,  EPA  decided  to  focus  its  data 
collection  efforts  on  six  industrial 
categories  that,  as  a  whole,  are  estimated 
to  account  for  over  99  percent  of  all 
cooling  water  withdrawals.  These  six 
sectors  are:  Utility  Steam  Electric, 
Nonutility  Steam  Electric,  Chemicals  & 
Allied  Products,  Primary  Metals 
Industries,  Petroleum  &  Coal  Products, 
and  Paper  &  Allied  Products.  There  are 
about  48,500  facilities  in  these  six 
categories.  EPA  believes  that  this 


approach  provides  a  sound  basis  for 
assessing  best  technologies  available  for 
minimizing  adverse  environmental 
impacts. 

The  screener  survey  focused  on 
nonutility  and  manufacturing  facilities. 
EPA  developed  the  sample  frame  (list  of 
facilities)  for  the  screener  questionnaire 
using  public  data  sources  as  described 
in  the  Information  Collection  Request 
(DCN  3-3084-R2  in  Docket  W-00-03). 
Facilities  chosen  for  the  screener 
questionnaire  represented  a  statistical 
sample  of  the  entire  universe  of 
nonutility  and  manufacturing  facilities 
potentially  subject  to  cooling  water 
intake  regulations.  EPA  did  not  conduct 
a  census  of  all  facilities  (i.e.  send  a 
siuvey  to  all  facilities)  for  the  screener 
questionnaire  because  of  the  burden 
associated  with  surveying  a  large 
number  of  facilities.  Rather,  EPA  refined 
the  industry  data  using  industry-specific 
sources  to  develop  sample  frames  and 
mailing  lists.  EPA  believes  the  sample 
frame  was  sufficient  to  characterize  the 
operations  of  each  industrial  category. 
EPA  sent  the  screener  questionnaire  to 
2600  facihties  identified  in  the  sample 
frame  as  follows:  (1)  All  identified 
steam  electric  nonutility  power 
producers,  both  industrial  self- 
generators  and  nonindustrial  generatprs 
(1050  facilities,  of  which  853 
responded);  (2)  and  a  sample  of 
manufacturers  that  fell  under  four  other 
industrial  categories:  Paper  and  allied 
products,  chemical  and  allied  products, 
petroleum  and  coal  products,  and 
primary  metals  (1550  facilities,  of  which 
1217  responded).  EPA  adjusted  the 
sample  frame  for  the  screener 
questionnaire  to  account  for  several 
categories  of  non-respondents, 
including  facilities  with  incorrect 
address  information,  facilities  no  longer 
in  operation,  and  duplicate  mailings. 
Through  follow-up  phone  calls  and 
mailings.  EPA  increased  the  response 
rate  for  the  screener  questionnaire  to  95 
percent.  The  screener  questionnaire  was 
not  sent  to  utilities,  all  of  which  were 
believed  to  be  identified  accurately 
using  the  publically-available  data 
described  above. 

A  sample  of  manufactiiring  and 
nonutili^  facilities  identified  as  in- 
scope  (subject  to  regulation)  with  the 
screener  questionnaire,  and  all  utilities 
then  were  sent  either  a  short  technical 
or  a  detailed  questionnaire.  A  total  of 
878  utility  facilities,  343  nonutility 
facilities  and  191  manufacturing 
facilities  received  one  of  the  two 
questionnaires  (short  technical  or 
detailed)  diuing  the  second  phase  of  the 
survey.  For  utilities,  nonutilities,  and 
other  manufacturing  facilities,  EPA 
selected  a  random  sample  of  these 


eligible  facilities  to  receive  a  detailed 
questionnaire.  The  sample  included  282 
utility  facilities  and  181  nonutility 
facihties.  All  191  manufacturing 
facilities  received  a  detailed 
questionnaire.  For  nonutilities  and 
utilities,  those  facilities  not  selected  to 
receive  a  detailed  questionnaire  were 
sent  a  Short  Technical  Questionnaire. 
EPA's  approach  in  selecting  a  sample 
involved  the  identification  of 
population  strata,  the  calculation  of 
sample  sizes  based  on  desired  levels  of 
precision,  and  the  random  selection  of 
sites  given  the  sample  size  calculations 
within  each  stratum.  More  detail  is 
provided  in  a  report.  Statistical 
Summary  for  Cooling  Water  Intakes 
Structures  Surveys  (See  DCN  3-3077  in 
Docket  W-00-03). 

Five  questionnaires  were  distributed 
to  different  industrial  groups.  They 
were:  (1)  Detailed  Industry 
Questionnaire:  Phase  n  Cooling  Water 
Intake  Structiu-es — Traditional  Steam 
Electric  Utilities,  (2)  Short  Technical 
Industry  Questionnaire:  Phase  II  Cooling 
Water  Intake  Structures— Traditional 
Steam  Electric  Utilities.  (3)  Detailed 
Industry  Questionnaire:  Phase  11  Cooling 
Water  Intake  Structiu«s — Steam  Electric 
Nonutility  Power  Producers.  (4) 
Detailed  Industry  Questionnaire:  Phase 
n  Cooling  Water  hitake  Structures- 
Manufacturers,  (5)  Watershed  Case 
Study  Short  Questionnaire. 

The  questionnaires  provided  EPA 
with  technical  and  financial  data 
necessary  for  devdoping  this  proposed 
regulation.  Specific  details  about  the 
questions  may  be  found  in  EPA's 
Information  Collection  Request  (DCN  3- 
3084-R2  in  Docket  W-00-03)  and  in  the 
questionnaires  (see  DCN  3-0030  and  3- 
0031  in  Docket  W-00-03  and  Docket  for 
today's  proposal);  these  documents  are 
also  available  on  EPA's  web  site  [http:/ 
/www.epa.gov/waterscience/316b/ 
question/). 

C.  Site  Visits 

From  1993  to  the  present,  EPA  has 
conducted  site  visits  to  numerous  power 
generating  stations  around  the  country 
to  observe  cooling  water  intake  structiue 
design  and  operations  and  document 
examples  of  different  cooling  water 
intake  stnictiu^  configurations.  EPA  has 
visited  the  plants  (each  with  either  a 
once-through  or  closed-cycle, 
recirculating  cooling  system,  except  as 
noted)  listed  below: 

•  California:  Moss  Landing  Power  Plant 
and  Pittsburg  Power  Plant 

•  Florida:  Big  Bend  Power  Station,  St 
Lucie  Plant,  Martin  Plant,  and  Riviera 
Beach  Power  Plant 

•  Illinois:  Will  County  Station  and  Zion 
Nuclear  Power  Station 
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svstems,  and  49  plants  (12  percent)  use 


from  waters  of  the  U.S.*  The  withdrawal 
of  such  large  quantities  of  cooling  water 


physical  impacts  in  the  piunps  and 
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Indiana:  Clifty  Creek  Station  and 

Tanners  Creek  Plant 

Maryland:  Calvert  Cliffs  Nuclear 

Power  Plant  and  Chalk  Point 

Generating  Station 

Massachusetts:  Pilgrim  Nuclear  Power 

Station 

Nevada:  El  Dorado  Energy  Power 

Plant  (dry  cooling) 

New  York:  Indian  Point  Nuclear 

Power  Plant  and  Lovett  Generating 

Station 

•  New  Jersey:  Salem  Generating  Station 

•  ,  Ohio:  Cardinal  Plant,  W.H.  Zinuner 
Plant,  and  W.C.  Beckjord  Station 
Wisconsin:  Valley  Power  Plant  and 
Pleasant  Prairie  Power  Plant 

1 .  Data  Provided  to  EPA  by  Industrial, 
Trade,  Consulting,  Scientific  or 
Environmental  Organizations  or  by  the 
General  Public 

ll  Public  Participation 

EPA  has  worked  extensively  with 
stakeholders  from  industry,  public 
interest  groups,  state  agencies,  and  other 
Federal  agencies  in  the  development  of 
this  proposed  rule.  These  public 
participation  activities  have  focused  on 
various  section  316(b)  issues,  including 
general  issues,  as  well  as  issues  relevant 
to  development  of  the  Phase  I  rule  and 
issues  relevant  to  the  proposed  Phase  II 
rule.  See  section  I.C.5  of  this  preamble 
for  a  discussion  of  key  public 
participation  activities. 

2.  Data  and  Documents  Collected  by 
EPA 

Since  1993.  EPA  has  developed 
cooling  water  regulations  as  part  of  a 
collaborative  effort  with  industry  and 
environmental  stakeholders,  other 
Federal  agencies,  the  academic  and 
scientific  conununities  as  well  as  the 
general  pubUc.  As  such.  EPA  has 
reviewed  and  considered  the  many 
documents,  demonstration  studies, 
scientific  analyses  and  historical 
perspectives  offered  in  support  of  each 
phase  of  the  regulatory  process.  For 
example,  during  the  early  stages  of  data 
gathering  EPA  created  an  internal 
library  of  reference  documents 
addressing  cooling  water  intake 
structiue  issues.  This  library  ciurently 
holds  over  2,800  dociunents,  many  of 
which  were  referenced  in  the 
rulemaking  process  and  are  contained  in 
the  record  (see  below  for  further 
information  on  the  record).  The  library 
contains  a  thorough  collection  of  a  wide 
variety  of  documents,  including  over  80 
316(b)  demonstration  documents,  over 
300  impingement  and  entrainment 
studies,  over  100  population  modeling 
studies,  over  500  fish  biology  and  stock 
assessment  documents,  over  350 


biological  studies  commissioned  by 
power  generators,  over  80  NPDES 
decisions  and  NPDES  or  SPDES-related 
documents,  over  120  intake  technology 
reports,  over  10  databases  on  the  electric 
power  industry,  and  documents  from 
interagency  committees  such  as  the 
Ohio  River  Valley  Water  Sanitation 
Commission  (ORSANCO). 

The  record  for  the  new  facility  rule 
contains  nearly  1.000  documents 
(research  articles,  databases,  legal 
references,  memorandums,  meeting 
notes,  and  other  documents),  consisting 
of  approximately  47,000  pages  of 
supporting  material  available  for  public 
review.  The  record  for  this  proposed 
rule  contains  over  40  additional 
documents. 

For  a  more  complete  list  of  reference 
and  technical  documents,  see  the  record 
for  this  proposed  rule. 

IV.  Overview  of  Facility  Characteristics 
(Cooling  Water  Systems  &  Intakes)  for 
Industries  Potentially  Subject  to 
Proposed  Rule 

As  discussed  above,  today's  proposed 
rule  would  apply  to  Phase  II  existing 
facilities,  which  include  any  existing 
facility  that  both  generates  and 
transmits  electric  power,  or  generates 
electric  power  but  sells  it  to  another 
entity  existing  for  transmission  and  that 
meets  the  other  applicability  criteria  in 
§  125.91:  (1)  They  are  a  point  sovirce  that 
uses  or  proposes  to  use  a  cooling  water 
intake  structvire;  (2)  they  have  at  least 
one  cooUng  water  intake  structure  that 
uses  at  least  25  percent  of  the  water  it 
withdraws  for  cooling  purposes;  (3)  they 
have  a  design  intake  flow  of  50  million 
gallons  per  day  (MGD)  or  greater;  and 
(4)  they  have  an  NPDES  permit  or  are 
required  to  obtain  one.  Today's  rule 
does  not  apply  to  facilities  whose 
primary  business  activity  is  not  power 
generation,  such  as  manufacturing 
facilities  that  produce  electricity  by  co- 
generation. 

Based  on  data  collected  from  the 
Short  Technical  Industry  Questionnaire 
and  Detailed  Questionnaire,  and 
comphance  requirements  in  today's 
proposed  rule,  EPA  has  identified  539 
facilities  to  which  today's  rule  will 
apply,  and  estimates  that  the  total 
number  could  be  549.  The  Agency  has 
identified  420  plants  owned  by  utilities 
that  are  potentially  subject  to  proposed 
rule.  The  Agency  estimates  that  129 
nonutilities  may  potentially  be  subject 
to  the  proposed  rule.  This  number, 
however,  is  subject  to  some  uncertainty. 
The  Agency  has  identified  119  plants 
owned  by  nonutilities  that  are 
potentially  subject  to  the  proposed  rule, 
and  after  taking  into  account  a  small 
non-response  rate  to  the  survey  among 


nonutilities,  the  Agency's  best  estimate 
of  the  total  number  is  129. 

Sources  of  Surface  Water.  The  source 
of  surface  water  withdrawn  for  cooling 
is  an  important  factor  in  determining 
potential  enviroiuUental  impacts.  An 
estimated  8  nonutility  facilities  and  15 
utility  facilities  withdraw  all  cooling 
water  from  an  ocean.  An  estimated  55 
nonutility  facilities  and  50  utility 
facilities  withdraw  all  cooling  water 
from  an  estuary  or  tidal  river.  An 
estimated  50  nonutility  facilities  and 
203  utility  facilities  withdraw  all 
cooling  water  from  a  freshwater  stream 
or  river.  An  estimated  12  or  13 
nonutility  facilities  and  136  utility 
facilities  withdraw  all  cooling  water 
frtim  a  lake  or  reservoir,  including  15 
utilities  on  the  Great  Lakes.  Fewer  than 
20  plants  withdraw  cooling  water  from 
a  combination  of  these  sources. 

Average  Daily  Cooling  Water  Intake  in 
1998.  Of  the  estimated  129  nonutility 
plants  that  are  potentially  subject  to  this 
proposed  rule,  EPA  estimates  that  in 
1998,  4  plants  had  an  average  intake  of 
not  more  than  10  million  gallons  per 
day  (MGD),  12  had  an  average  intake 
more  than  10  MGD  and  not  over  50 
MGD.  20  had  an  average  intake  more 
than  50  MGD  but  not  over  100  MGD, 
and  90  had  an  average  intake  over  100 
MGD  (three  had  zero  or  unreported 
intake).  Note  that  coverage  under  the 
rule  is  based  on  design  intake,  not 
average  intake  flow.  Of  the  420  utility 
plants  that  are  potentially  subject  to  this 
proposed  rule,  EPA  found  that  in  1998, 
8  plants  had  an  average  intake  of  not 
more  than  10  million  gallons  per  day 
(MGD).  59  had  an  average  intake  more 
than  10  MGD  and  not  over  50  MGD.  58 
had  an  average  intake  more  than  50 
MGD  but  not  over  100  MGD.  and  288 
had  an  average  intake  over  100  MGD 
(seven  had  zero  or  unreported  intake). 

Cooling  Water  Systems.  Facilities  may 
have  more  than  one  cooling  water 
system.  Therefore,  in  providing  the 
information  on  cooling  water  systems,  a 
plant  may  be  counted  multiple  times  (as 
many  times  as  it  has  distinct  cooling 
water  systems).  Thus,  of  the  plants  that 
are  potentially  subject  to  this  proposed 
rule,  the  129  nonutility  plants  are 
counted  165  times;  the  420  utility  plants 
are  counted  599  times.  As  a 
consequence,  the  percentages  reported 
siun  to  more  than  100  percent.  Among 
nonutility  plants,  110  plants  (85 
percent)  use  once-through  cooling 
systems-,  IB  plants  (12  percent)  use 
closed-cycle,  recirculating  cooling 
systems,  and  an  estimated  6  plants  (5 
percent)  use  another  type  of  system.  Of 
the  estimated  ,599  utility  plants,  314 
plants  (75  percent)  use  once-through 
cooling  systems,  65  plants  (15  percent) 
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cooling  water  intakes  located  in  coastal 
regions  of  the  Atlantic.i''  Specifically. 


-J..  ...:ll  r «. 


The  nature  and  extent  of  the 
ecosystem-level  effect  depends  on  the 

r^Viaraftorictinc  nf  thp  nniiatir  nroanism 


tiutles  found  within  nearshore  waters 
are  thought  to  be  part  of  the  reason  for 
the  risine  numbers  of  turtles  entering 
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use  closed-cycle,  recirculating  cooling 
systems,  and  49  plants  (12  percent)  use 
another  type  of  system. 

Cooling  Water  Intake  Structure 
Configurations.  Facilities  may  have 
more  than  one  cooling  water  intake 
structure  configuration.  Therefore,  in 
providing  the  information  on  cooling 
water  systems,  a  plant  may  be  counted 
multiple  times  (as  many  times  as  it  has 
distinct  cooling  water  intake  structure 
configurations).  Thus,  of  the  plants  that 
are  potentially  subject  to  this  proposed 
rule,  the  129  nonutility  plants  are 
counted  194  times  and  the  420  utility 
plants  are  counted  690  times.  As  a 
consequence,  the  percentages  reported 
sum  to  more  than  100  percent.  Of  the 
estimated  129  nonutility  plants  that  are 
potentially  subject  to  this  proposed  rule. 
30  (23  percent)  withdraw  cooling  water 
through  a  canal  or  channel,  13  (10 
percent)  have  an  intake  structiure 
situated  in  a  natural  or  constructed  bay 
or  cove,  96  (74  percent)  have  an  intake 
structure  (surface  or  submerged)  that  is 
flush  with  the  shorefine,  and  16  (12 
percent)  have  a  submerged  offshore 
intake  structure.  Of  the  420  utility 
plants  that  are  potentially  subject  to  this 
proposed  rule,  142  (34  percent) 
withdraw  cooling  water  through  a  canal 
or  channel,  41  (10  percent)  have  an 
intake  situated  in  a  bay  or  cove.  251  (60 
percent)  have  a  shoreline  intake,  59  (14 
percent)  have  a  submerged  offshore 
intake,  and  6  (1  percent)  have  another 
type  of  configuration  or  reported  no 
information. 

V.  Environmental  Impacts  Associated 
With  Cooling  Water  Intake  Structures 

The  majority  of  environmental 
impacts  associated  with  intake 
structures  are  caused  by  water 
withdrawals  that  ultimately  result  in 
aquatic  organism  losses.  This  section 
describes  the  general  nature  of  these 
biological  impacts;  discusses  specific 
types  of  impacts  that  are  of  concern  to 
the  Agency;  and  presents  examples  of 
documented  impacts  from  a  broad  range 
of  facilities.  EPA  believes  that  in  light  of 
the  national  scope  of  today's  proposed 
rule,  it  is  important  to  present  the 
variety  of  impacts  observed  for  facilities 
located  on  different  waterbody  types, 
under  high  and  low  flow  withdrawal 
regimes,  and  operating  with  and 
without  technologies  designed  to  reduce 
environmental  impacts. 

Based  on  preliminary  estimates  from 
the  questionnaire  sent  to  more  than 
1,200  existing  power  plants  and 
factories,  industrial  facilities  in  the 
United  States  withdraw  more  than  279 
billion  gallons^of  cooling  water  a  day 


from  waters  of  the  U.S.«  The  withdrawal 
of  such  large  quantities  of  cooling  water 
affects  large  quantities  of  aquatic 
organisms  annually,  including 
phytoplankton  (tiny,  free-floating 
photosynthetic  organisms  suspended  in 
the  water  column),  zooplankton  (small 
aquatic  animals,  including  fish  eggs  and 
larvae,  that  consimie  phytoplankton  and 
other  zooplankton).  fish,  crustaceans, 
shellfish,  and  many  other  forms  of 
aquatic  life.  Aquatic  organisms  drawn 
into  cooling  water  intake  structures  are 
either  impinged  on  components  of  the 
cooling  water  intake  structure  or 
entrained  in  the  cooling  water  system 

itself. 

Impingement  takes  place  when 
organisms  are  trapped  against  intake 
screens  by  the  force  of  the  water  passing 
through  the  cooling  water  intake 
structure.  Impingement  can  result  in 
starvation  and  exhaustion  (organisms 
are  trapped  against  an  intake  screen  or 
other  barrier  at  the  entrance  to  the 
cooling  water  intake  structure), 
asphyxiation  (organisms  are  pressed 
against  an  intake  screen  or  other  barrier 
at  the  entrance  to  the  cooling  water 
intake  structure  by  velocity  forces  that 
prevent  proper  gill  movement,  or 
organisms  are  removed  from  the  water 
for  prolonged  periods  of  time),  and 
descaling  (fish  lose  scales  when 
removed  from  an  intake  screen  by  a 
wash  system)  as  well  as  other  physical 
harms. 

Entraiiunent  occurs  when  organisms 
are  drawn  through  the  cooling  water 
intake  structure  into  the  cooling  system. 
Organisms  that  become  entrained  are 
normally  relatively  small  benthic,^ 
planktonic,'"  and  nektonic"  organisms, 
including  early  life  stages  of  fish  and 
shellfish.  Many  of  these  small  organisms 
serve  as  prey  for  larger  organisms  that 
are  found  higher  on  the  food  chain.  As 
entrained  organisms  pass  through  a 
plant's  cooling  system  they  are  subject 
to  mechanical,  thermal,  and/or  toxic 
stress.  Sources  of  such  stress  include 


physical  impacts  in  the  pumps  and 
condenser  tubing,  pressure  changes 
caused  by  diversion  of  the  cooling  water 
into  the  plant  or  by  the  hydraulic  effects 
of  the  condensers,  sheer  stress,  thermal 
shock  in  the  condenser  and  discharge 
tunnel,  and  chemical  toxemia  induced 
by  antifouling  agents  such  as  chlorine. 
The  mortality  rate  of  entrained 
organisms  varies  by  species;  mortality 
rates  for  fish  can  vary  from  2  to  97 
percent  depending  on  the  species  and 
life  stage  entrained. '^  '3  Naked  goby 
larvae  demonstrated  mortality  rates  as 
low  as  2  percent  whereas  bay  anchovy 
larvae  mortality  rates  were  as  high  as  97 
percent.'*  Macroinvertebrate  mortality 
ranged  from  0  to  84  percent  for  several 
species  evaluated,  but  rates  were 
usually  less  than  29  percent. '^  '<* 
In  addition  to  impingement  and 
entrainment  losses  associated  with  the 
operation  of  the  cooling  water  intake 
structure.  EPA  is  concerned  about  the 
cumulative  overall  degradation  of  the 
aquatic  environment  as  a  consequence 
of  (1)  midtiple  intake  structures 
operating  in  the  same  watershed  or  in 
the  same  or  nearby  reaches  and  (2) 
intakes  located  within  or  adjacent  to  an 
impaired  waterbody.  Historically, 
impacts  related  to  cooling  water  intake 
structures  have  been  evaluated  on  a 
facility-by-facility  basis.  The  potential 
cumulative  effects  of  multiple  intakes 
located  within  a  specific  waterbody  or 
along  a  coastal  segment  were  not 
typically  assessed  and  thus  are  largely 
unknown.  (One  relevant  example  is 
provided  for  the  Hudson  River;  see 
discussion  below.  Also  see  recently 
completed  case  studies  for  the  Delaware 
Estuary  and  Ohio  River  in  the  Case 
Study  Document).  There  is  concern, 
however,  about  the  effects  of  multiple 
intakes  on  fishery  stocks.  As  an 
example,  the  Atlantic  States  Marine 
Fisheries  Commission  has  been 
requested  by  its  member  States  to 
investigate  the  cumulative  impacts  on 
commercial  fishery  stocks,  particularly 
overutilized  stocks,  attributable  to     ~ 


•EPA  2000.  Detailed  Industry  Questionnaire: 
Phase  U  Cooling  Water  Intake  Structures.  U.S. 
Environmental  Protection  Agency,  Office  of 
Wastewater  Management.  Washington,  DC.  0MB 
Control  No.  2040-0213. 

"Refers  to  bottom  dwellers  that  are  generally 
small  and  sessile  (attached)  such  as  mussels  and 
anemones,  but  can  include  certain  large  motile  (able 
to  move)  species  such  as  crabs  and  shrimp.  These 
species  can  be  important  members  of  the  food 
chain. 

•"Refers  to  free-floating  microscopic  plants  and 
animals,  including  the  egg  and  larval  stages  of  fish 
and  invertebrates  that  have  limited  swimming 
abilities.  Plankton  are  also  an  important  source  of 
food  for  other  aquatic  organisms  and  an  essential 
component  of  the  food  chain  in  aquatic  ecosystems. 

'•Refers  to  free-swimming  organisms  (e.g.,  fish, 
turtles,  marine  mammals)  that  move  actively 
through  the  water  column  and  against  ciurents. 


'2  Mayhew,  D.A.,  L.D.  Jensen,  D.F.  Hanson,  and 
P.H.  Muessig.  2000.  A  comparative  review  of 
entrainment  survival  studies  at  power  plants  in 
estuarine  environments.  Environmental  Science 
and  Policy  3:S295-S301. 

"EPRl.  2000.  Review  of  entrainment  survival 
studies:  1970-2000.  Prepared  by  EA  Engineering 
Science  and  Technology  for  the  Electric  Power 
Research  Institute,  Palo  Alto,  CA. 

"Mayhew,  D.A.,  L.D.  Jensen,  D.F.  Hanson,  and 
PH.  Muessig.  2000.  A  comparative  review  of 
entrainment  survival  studies  at  power  plants  in 
estuarine  environments.  Environmental  Science 
and  Policy  3:S295-S301. 

'•EPRl.  2000.  Review  of  entrainment  survival 
studies:  1970-2000.  Prepared  by  EA  Engineering 
Science  and  Technology  for  the  Electric  Power 
Research  Institute,  Palo  Alto,  CA. 
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cooling  water  intakes  located  in  coastal 
regions  of  the  Atlantic. i''  Specifically, 
the  study  will  focus  on  revising  existing 
fishery  management  models  so  that  they 
accurately  consider  and  account  for  fish 
losses  from  multiple  intake  structures. 

Further,  the  Agency  believes  that 
cooling  water  intakes  potentially 
contribute  additional  stress  to  waters 
already  showing  aquatic  life  impairment 
from  other  sources  such  as  industrial 
discharges  and  urban  stormwater.  EPA 
notes  that  the  top  four  leading  causes  of 
waterbody  impairment  (siltation, 
nutrients,  bacteria,  and  metals)  affect 
the  aquatic  life  uses  of  a  waterbody. 
Thus,  the  Agency  is  concerned  that 
man^of  the  aquatic  organisms  subject  to 
the  effects  of  cooling  water  withdrawals 
reside  in  impaired  waterbodies  and  are 
therefore  potentially  more  vulnerable  to 
cumulative  impacts  from  an  array  of 
physical  and  chemical  anthropogenic 
stressors. 

When  enough  individual  aquatic 
organisms  are  subject  to  lethal  or 
function-impairing  stressors,  whether 
from  cooling  water  intake  structures  or 
water  pollutants,  the  structure  of  their 
ecosystem  can  change  significantly  in 
response.  Changes  in  ecosystem 
structure  can  then  affect  all  organisms 
within  the  ecosystem^  including  those 
organisms  a  cooling  water  intake 
structure  does  not  directly  impact. 

Decreased  numbers  of  aquatic 
organisms  can  have  any  or  several  of  the 
'following  ecosystem-level  effects:  (1) 
Disruption  of  food  webs,'"  (2) 
disruption  of  nutrient,  carbon,  and 
energy  transfers  among  the  physical  and 
biological  ecosystem  compartments,'^ 
(3)  alteration  of  overall  aquatic  habitat.^o 
and  (4)  alteration  of  species  composition 
and  overall  levels  of  biodiversity. 2' 


"Personal  communication.  D.  Hart  (EPA)  and  L. 
Kline  (ASMFC).  2001. 

'■  Food  webs  are  modified  by  cooling  water 
intake  structure  impacts  because  (1)  some  species 
within  the  ecosystem  suffer  heavier  mortality 
impacts  than  others,  and  (2)  cooling  water  intake 
structures  convert  living  organisms  to  various  forms 
of  organic  matter,  thereby  removing  food  resources 
from  consumers  of  living  organisms,  and  increasing 
food  resources  for  scavengers  and  decomposers. 

•»  Cooling  water  intake  structures  can  transfer 
large  amounts  of  nutrients,  carbon,  and  energy  from 
bving  organisms  (in  some  cases  highly  mobile  or 
migratory  organisms)  to  the  physical  environment. 
Nutrients,  carbon,  and  energy  may  re-enter  the 
biological  compartment,  but  they  will  do  so  via 
different  pathways  than  those  used  prior  to  cooling 
water  intake  structures  operation  (see  alteration  of 
food  webs). 

20  In  addition  to  altering  the  physical  nature  of 
aquatic  habitat  directly  (e.g.,  current  modification 
and  water  withdrawal),  cooling  water  intake 
structure  may  modify  habitat  by  reducing  numbers 
of  habitat-modifying  organisms  (e.g..  Pacific 
salmon). 

"  Species  may  disappear  from  a  site  in  response 
to  cooling  water  intake  structure  impacts. 
Threatened  and  endangered  or  otherwise  rare  or 


The  nature  and  extent  of  the 
ecosystem-level  effect  depends  on  the 
characteristics  of  the  aquatic  organism 
and  its  interactions  with  other  members 
of  the  ecosystem.  Some  species,  known 
as  "keystoiie  species."  have  a  larger 
impact  on  ecosystem  structure  and 
function  than  other  species.  Examples  of 
keystone  species  from  cooling  water 
intake  structure-impacted  water  bodies 
include  menhaden,  Pacific  salmon,  and 
Eastern  oysters. 

As  discussed  above,  structural 
changes  at  the  ecosystem  level  are 
influenced  by  a  large  number  of  forces 
at  work  within  the  ecosystem.  Because 
of  the  large  number  of  these  forces  and 
the  complexity  of  their  interactions, 
ecologists  can  find  it  difficult  to 
determine  the  contribution  of  any  one 
stressor  to  a  structural  change  in  an 
ecosystem.  Much  work  remains  to  be 
done  to  determine  the  extent  to  which 
cooling  water  intake  structures  induce 
structural  change  in  their  host 
ecosystems  through  impingement  and 
entrainment  of  aquatic  organisms. 
Nevertheless,  EPA  believes  that  many 
cooling  water  intake  structures  clearly 
have  a  significant  negative  impact  on 
aquatic  organisms  at  the  individual 
level.  The  studies  discussed  below 
suggest  that  these  individual-level 
impacts  can  lead  tp  negative  impacts  at 
higher  organizational  levels. 

In  addition  to  ecosystem-level 
impacts,  EPA  is  concerned  about  the 
potential  impacts  of  cooling  water 
intake  structures  located  in  or  near 
habitat  areas  that  support  threatened, 
endangered,  or  other  protected  species. 
Although  limited  information  is 
available  on  locations  of  threatened  or 
endangered  species  that  are  vulnerable 
to  impingement  or  entrainment,  such 
impacts  do  occur.  For  example,  EPA  is 
aware  that  from  1976  to  1994, 
approxima:tely  3,200  threatened  or 
endangered  sea  turtles  entered  enclosed 
cooling  water  intake  canals  at  the  St. 
Lucie  Nuclear  Generating  Plant  in 
Florida.22  xhe  plant  developed  a 
capture-and-release  program  in  response 
to  these  events.  Most  of  the  entrapped 
turtles  were  captured  and  released  alive; 
however,  approximately  160  turtles  did 
not  survive.  More  recently,  the  number 
of  sea  turtles  being  drawn  into  the 
intake  canal  increased  to  approximately 
600  per  year.  Elevated  numbers  of  sea 


sensitive  species  may  be  at  greater  risk.  New  species 
(including  invasive  species),  may  establish 
themselves  within  the  disrupted  area  if  they  are 
able  to  withstand  cooling  wrater  intake  structure 
impacts. 

22  Florida  Power  and  Light  Company.  1995. 
Assessment  of  the  impacts  at  the  St.  tucie  Nuclear 
Generating  Plant  on  sea  turtle  species  found  in  the 
inshore  waters  of  Florida. 


turtles  found  within  nearshore  waters 
are  thought  to  be  part  of  the  reason  for 
the  rising  numbers  of  turtles  entering 
facility  waters.  In  response  to  this 
increase,  Florida  Power  and  Light  Co. 
proposed  installation  of  nets  with 
smaller  size  mesh  (5-inch  square  mesh 
rather  than  8-inch  square  mesh)  at  the 
St.  Lucie  facility  to  minimize 
entrapment.2^ 

Finally,  EPA  is  concerned  about 
environmental  impacts  associated  with 
re-siting  or  modification  of  existing 
cooling  water  intake  structures.  Three 
main  factors  contribute  to  the 
environmental  impacts:  Displacement  of 
biota  and  habitat  resulting  from  the 
physical  siting  or  modification  of  a 
cooling  water  intake  structure  in  an 
aquatic  environment,  increased  levels  of 
turbidity  in  the  aquatic  environment, 
and  effects  on  biota  and  habitat 
associated  with  aquatic  disposal  of 
materials  excavated  during  re-siting  or 
modification  activities.  Existing 
programs,  such  as  the  CWA  section  404 
program.  National  Environmental  Policy 
Act  (NEPA)  program,  and  programs 
under  State/Tribal  law,  include 
requirements  that  address  many  of  the 
environmental  impact  concerns 
associated  with  the  intake  modifications 
(see  Section  X  for  applicable  Federal 
statutes). 

A.  Facility  Examples 

The  following  discussion  provides  a 
number  of  examples  of  impingement 
and  entrainment  impacts  that  can  be 
associated  with  existing  facilities.  It  is 
important  to  note  that  these  examples 
are  meant  to  illustrate  the  range  of 
impacts  that  can  occur  nationally  at 
facilities  sited  at  diverse  geographic 
locations,  differing  waterbody  types, 
and  with  a  variety  of  control 
technologies  in  place.  In  some  cases,  the 
number  of  organisms  impinged  and 
entrained  by  a  facility  can  be  substantial 
and  in  other  examples  impingement  and 
entrainment  may  be  minimal  due  to 
historical  impacts  from  anthropogenic 
activities  such  as  stream  or  river 
chaimelization.  EPA  notes  that  these 
exeimples  are  not  representative  of  all 
sites  whose  facilities  use  cooling  water 
intake  structures  and  that  these 
examples  may  not  always  reflect 
subsequent  action  that  may  have  been 
taken  to  address  these  impacts  on  a  site- 
specific  basis.  (Facility  reports 
documenting  the  efficacy  of  more 
recently  installed  control  technologies 
are  not  always  available  to  the  Agency.) 
With  this  background,  EPA  provides  the 
following  examples,  illustrating  that  the 
impacts  attributable  to  impingement 


"  Ibid. 
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and  entrainment  at  individual  facilities 
may  result  in  appreciable  losses  of  early 
life  stages  of  fish  and  shellfish  (e.g., 
three  to  foiu  billion  individuals 
annually  ^*),  serious  reductions  in 
forage  species  and  recreational  and 
commercial  landings  (e.g..  23  tons  lost 
per  year  2^).  and  extensive  losses  over 
relatively  short  intervals  of  time  (e.g., 
one  million  fish  lost  during  a  three- 
week  study  period)." 

In  addition,  some  studies  estimating 
the  impact  of  impingement  and 
entrainment  on  populations  of  key 
commercial  or  recreational  fish  have 
predicted  substantial  declines  in 
population  size.  This  has  led  to 
concerns  that  some  popiilations  may  be 
altered  beyond  recovery.  For  example,  a 
modeling  effort  evaluating  the  impact  of 
entrainment  mortality  on  a 
representative  fish  species  in  the  Cape 
Fear  estuarine  system  predicted  a  15  to 
35  percent  reduction  in  the  species 
population.  2'  More  recent  modeling 
studies  of  Mount  Hope  Bay. 
Massachusetts,  predicted  87  percent 
reductions  in  overall  finfish  abundance 
(see  Brayton  Point  Generating  Station 
discussion  below  for  additional  detail.) 
EPA  acknowledges  that  existing  fishery 
resoiut:e  baselines  may  be  inaccurate.  ^^ 
Further,  according  to  one  article. 
"[e]ven  seemingly  gloomy  estimates  of 
the  global  percentage  of  fish  stocks  that 
are  overfished  are  almost  certainly  far 
too  low."  29  Thus.  EPA  is  concerned  that 
historical  overfishing  may  have 
increased  the  sensitivity  of  aquatic 
ecosystems  to  subsequent  disturbance. 


2*  EPA  Region  IV.  1979.  Brunswick  Nuclear 
Steam  Electric  Generating  Plant  of  Carolina  Power 
and  Light  Company,  historical  summary  and  review 
of  section  316(b)  issues. 

"EPA  Region  IV.  1986.  Findings  and 
determination  under  33  U.S.C.  1326.  In  the  Matter 
of  Florida  Power  Corporation  Crystal  River  Power 
Plant  Units  1,  2.  and  3.  NPDES  permit  no. 
FL0000159. 

2»Thurber,  N.J.  and  D.J.  |ude.  1985.  Impingement 
losses  at  the  D.C.  Cook  Nuclear  Power  Plant  during 
1975-1982  with  a  discussion  of  factors  responsible 
and  possible  impact  on  local  populations.  Special 
report  no.  1  IS  of  the  Great  Lakes  Research  Division, 
Great  Lakes  and  Marine  Waters  Center,  University 
of  Michigan. 

2' EPA  Region  IV.  1979.  Brunswick  Nuclear 
Steam  Electric  Generating  Plant  of  Carolina  Power 
and  Light  Company,  historical  summary  and  review 
of  section  316(b)  issues. 

"Watson.  R.  and  D.  Pauly.  2001.  Systematic 
distortions  in  world  fisheries  catch  trends.  Nature 
414-534-536. 

» Jackson  J.B.C..  M.X.  Kirby.  W.H.  Berger,  K.A. 
Bjomdal.  L.W.  Botsford.  B.J.  Bourque.  R.H. 
Bradbury.  R.  Cooke.  J.  Eriandson.  J.A.  Estes.  T.P. 
Hughes.  S.  Kidwell.CB.  Lange.  H.S.  Lenihan.  J.M. 
Pandolfi.  C.H.  Peterson.  R.S.  Steneck,  M.J.  Tegner, 
and  R.R.  Warner.  2001.  Historical  overfishing  and 
the  recent  collapse  of  coastal  ecosystems.  Science 
293(5530):  629-638. 


making  them  more  vulnerable  to  human 
impact  and  potential  collapse. 

Further,  studies  of  entrainment  at  five 
Hudson  River  power  plants  during  the 
1980s  predicted  year-class  reductions 
ranging  from  six  percent  to  79  percent, 
depending  on  the  fish  species.^  An 
updated  analysis  completed  in  2000  of 
entrainment  at  three  of  these  power 
plants  predicted  year-class  reductions  of 
up  to  20  percent  for  striped  bass,  25 
percent  for  bay  anchovy,  and  43  percent 
for  Atlantic  torn  cod,  even  without 
assuming  100  percent  mortality  of 
entrained  organisms. ^^  The  New  York 
Department  of  Environmental 
Conservation  concluded  that  these 
reductions  in  year-class  strength  were 
"wholly  imacceptable"  and  that  any 
"compensatory  responses  to  this  level  of 
power  plant  mortality  could  seriously 
deplete  any  resilience  or  compensatory 
capacity  of  the  species  needed  to 
survive  unfavorable  environmental 
conditions."  ^^ 

In  contrast,  facilities  sited  on 
waterbodies  previously  impaired  by 
anthropogenic  activities  such  as 
channelization  may  demonstrate  limited 
entrainment  and  impingement  losses. 
The  Neal  Generating  Complex  facility, 
located  near  Sioux  City,  Iowa,  on  the 
Missouri  River  is  coal-fired  and  utilizes 
once-through  cooling  ^stems. 
According  to  a  ten-year  study  conducted 
from  1972-82,  the  Missouri  River 
aquatic  environment  near  the  Neal 
complex  was  previously  heavily 
impacted  by  channelization  and  very 
high  flow  rates  meant  to  enhance  barge 
traffic  and  navigation. ^^  These 
anthropogenic  changes  to  the  natural 
river  system  resulted  in  significant 
losses  of  habitat  necessary  for  spawning, 
nursery,  and  feeding.  At  this  facility, 
fish  impingement  and  entraiiunent  by 
cooling  water  intakes  were  found  to  be 
minimal. 

The  following  are  summaries  of  other, 
documented  examples  of  impacts 
occurring  at  existing  facilities  sited  on  a 
range  of  waterbody  types.  Also,  see  the 


"  Boreman  J.  and  P.  Goodyear.  1988.  Estimates  of 
entrainment  mortality  for  striped  bass  and  other 
fish  species  inhabiting  the  Hudson  River  Estuary. 
American  Fisheries  Society  Monograph  4:152-160. 

''  Consolidated  Edison  Company  of  New  York. 
2000.  Draft  environmental  impact  statement  for  the 
state  pollutant  discharge  elimination  system 
permits  for  Bowline  Point,  Indian  Point  2  &  3,  and 
Roseton  steam  electric  generating  stations. 

^2  New  York  Department  of  Environmental 
Conservation  (NYDEC).  2000.  Internal 
memorandum  providtid  to  the  USEPA  on  NYDEC's 
position  on  SPDES  permit  renewals  for  Roseton. 
Bowline  Point  1  &  2,  and  Indian  Point  2  &  3 
generating  stations. 

^^  Momingside  College.  1982.  Missouri  River 
aquatic  ecology  studies.  Prepared  for  Iowa  Public 
Service  Company.  Sioux  City,  Iowa. 


Case  Study  Document  and  the  benefits 
discussion  in  Section  IX  of  this  notice. 

Brayton  Point  Generating  Station.  The 
Brayton  Point  CJenerating  Station  is 
located  on  Mt.  Hope  Bay,  in  Somerset, 
Massachusetts,  within  the  northeastern 
reach  of  Narragansett  Bay.  Because  of 
problems  with  electric  arcing  caused  by 
salt  drift  from  an  open  spray  pod  design 
located  near  transmission  wires,  and 
lack  of  fresh  water  to  replace  the  salt 
water  used  for  the  closed-cycle 
recirculating  spray  pod  coaling  water 
system,  the  company  converted  Unit  4 
from  a  closed-cycle,  recirculating 
system  to  a  once-through  cooling  water 
system  in  July  1984.  The  modification  of 
Unit  4  resulted  in  a  41  percent  increase 
in  coolant  flow,  amounting  to  a 
maximiun  average  intake  flow  of 
approximately  1.3  billion  gallons  per 
day  and  increased  thermal  discharge  to 
the  bay.^'*  An  analysis  of  fisheries  data 
by  the  Rhode  Island  Division  of  Fish 
and  Wildlife  using  a  time  series- 
intervention  model  showed  an  87 
percent  reduction  in  finfish  abundance 
in  Mt.  Hope  Bay  coincident  with  the 
Unit  4  modification.  35  The  analysis  also 
indicated  that,  in  contrast,  finfish 
abundance  trends  have  been  relatively 
stable  in  adjacent  coastal  areas  and 
portions  of  Narragansett  Bay  that  are  not 
influenced  by  the  operation  of  Brayton 
Point  station.  Thus,  overall  finfish 
biomass  and  finfish  species  diversity 
declined  in  Mount  Hope  Bay  but  not  in 
Narragansett  Bay.  There  appear  to  be 
multiple,  interacting  factors  that 
influence  these  declines  including 
overfishing  and  climate  change  as  well 
as  temperature  increases  from  thermal 
discharges  and  impingement  and 
entrauiment  losses  associated  with  the 
Brayton  Point  facility. 

San  Onofre  Nuclear  Generating 
Station.  The  San  Onofre  Nuclear 
Generating  Station  (SONGS)  is  located 
on  the  coastline  of  the  Southern 
California  Bight,  approximately  2.5 
miles  southeast  of  San  Clemente, 
Clalifomia.^e  The  marine  portions  of 
Units  2  and  3,  which  are  once-through, 
open-cycle  cooling  systems,  began 
commercial  operation  in  August  1983 
and  April  1984,  respectively.^^  Since 


"  Metcalf  &  Eddy.  1992.  Brayton  Point  station 
monitoring  program  technical  review.  Prepared  for 
USEPA.  ^ 

'' Gibson.  M.  1995  (revised  1996),  Comparison  of 
trends  in  the  finfish  assemblages  of  Mt.  Hope  Bay 
and  Narragansett  Bay  in  relation  tp  operations  of  the 
New  England  Power  Brayton  Point  station.  Rhode 
Island  Division  of  Fish  and  Wildlife.  Marine 
Fisheries  Office. 

'»  Southern  California  Edison.  1988.  Report  on 
1987  data:  marine  environmental  analysis  and 
interpretation,  San  Onofre  Nuclear  Generating 
Station. 
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operation  of  cooling  water  intake 
structures.'*'" 


proposed  rule  or  to  a  site-specific  and  nursery  areas  for  the  vast  majority 

determination  of  the  benefits  of  meeting     of  commercial  and  recreational 
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then,  many  studies  i^valxliited  the  impact 
of  the  SONGS  facility  on  the  marine 
environment. 

In  a  normal  (non-El  Nino)  year,  an 
estimated  121  tons  of  midwater  fish 
(primarily  northern  emchovy,  queenfish, 
and  white  croaker)  may  be  entrained  at 
SONGS.38  The  fish  lost  include 
approximately  350,000  juveniles  of 
white  croaker,  a  popular  sport  fish;  this 
number  represents  33,000  adult 
individuals  or  3.5  tons  of  adult  fish. 
Within  3  kilometers  of  SONGS,  the 
density  of  queenfish  and  white  croaker 
in  shallow-water  samples  decreased  by 
34  and  36  percent,  respectively. 
Queenfish  declined  by  50  to  70  percent 
in  deepwater  samples.'^  In  contrast, 
relative  abundances  of  bottom-dwelling 
adult  queenfish  and  white  croaker 
increased  in  the  vicinity  of  SONGS.*" 
Increased  numbers  of  these  and  other 
bottom-dwelling  species  were  believed 
to  be  related  to  the  enriching  nature  of 
SONGS  discharges,  which  in  turn 
support  elevated  numbers  of  prey  items 
for  bottom  fish.*' 

Pittsburg  arid  Contra  Costa  Power 
Plants.  The  Pittsburg  and  Contra  Costa 
Power  Plants  are  located  in  the  San 
Francisco  Bay-Delta  Estuary,  California. 
Several  local  fish  species  (e.g.,  Delta 
smelt.  Sacramento  splittail,  chinook 
salmon,  and  steelhead)  found  in  the 
vicinity  of  the  facilities  are  now 
considered  threatened  or  endangered  by 
Sate  and/or  Federal  authorities.  EPA 
evaluated  facility  data  on  impingement 
and  entrainment  rates  for  these  species 
and  estimated  that  potential  losses  of 
special  status  fish  species  at  the  two 
facilities  may  reach  145,003  age  1 
equivalents  per  year  resulting  from 
impingement  and  269,334  age  1 
equivalents  per  year  due  to 
entrainment* 2  Based  on  restoration 
costs  for  these  species,  EPA  estimates 
that  the  value  of  the  potential 
impingement  losses  of  these  species  is 
$12.8  to  43.2  million  per  year  and  the 
value  of  potential  entrainment  is  $25.6 


"Swarbrick,  S.  and  R.F.  Ambrose.  1989. 
Technical  report  C:  entrapment  of  juvenile  and 
adult  fish  at  SONGS.  Prepared  for  Marine  Review 
Committee. 

'9  Kastendiek,  J.  and  K.  Parker.  1988.  Interim 
technical  report:  midwater  and  benthic  fish. 
Prepared  for  Marine  Review  Committee. 

♦"Swarbrick.  S.  and  R.F.  Ambrose.  1989. 
Technical  report  C:  entrapment  of  juvenile  and 
adult  fish  at  SONGS.  Prepared  for  Marine  Review 
Committee. 

«>  Kastendiek. ).  and  K.  Parker.  1988.  Interim 
technical  report:  midwater  and  benthic  fish. 
Prepared  for  Marine  Review  Committee. 

"  Impingement  and  entrainment  data  were 
obtained  from  the  2000  Draft  Habitat  Conservation 
Plan  for  the  Pittsburg  and  Contra  Costa  facilities. 
Please  see  EPA's  Case  Study  Document  for  detailed 
information  on  EPA's  evaluation  of  impingement 
and  entrainment  at  these  facilities. 


million  to  $83.2  million'i[i8t  year  (all  in 
$2001). 

Lovett  Generating  Station.  The  Lovett 
Generating  Station  is  located  in 
Tompkins  Cove,  New  York,  on  the 
western  shore  of  the  Hudson  River.  As 
a  method  of  reducing  ichthyoplankton 
(free  floating  fish  eggs  and  larvae) 
entrainment  at  the  Lovett  station,  the 
Gunderboom  Marine  Life  Exclusion 
System  was  installed  in  1995  at  the  Unit 
3  intake  structure.  Gunderboom  is  a 
woven  mesh  material  initially  designed 
to  prevent  waterbome  pollutants  from 
entering  shoreline  environments  during 
construction  or  dredging  activities. 
Since  its  initial  installation,  the 
Gunderboom  system  has  undergone  a 
series  of  tests  and  modifications  to 
resolve  problems  with  fabric  clogging, 
anchoring,  and  the  boom  system.  Data 
from  testing  in  1998  demonstrated  that 
with  the  Gimderboom  system  in  place, 
entrainment  of  eggs,  larvae,  and 
juveniles  was  reduced  by  80  percent.*^ 

Ohio  River.  EPA  evaluated 
entrainment  and  impingement  impacts 
at  nine  in-scope  facilities  along  a  500- 
mile  stretch  of  the  Ohio  River  as  one  of 
its  case  studies.  Results  from  these  nine 
facilities  were  extrapolated  to  20 
additional  in-scope  facilities.  All  in- 
scope  facilities  spanned  a  stretch  of  the 
Ohio  River  that  extended  from  the 
western  portion  of  Pennsylvania,  along 
the  southern  border  of  Ohio,  and  into 
eastern  Indiana.  Impingement  losses  for 
all  in-scope  facilities  were 
approximately  11.3  million  fish  (age  1 
equivalents)  annually;  entrainment 
losses  totaled  approximately  23.0 
million  fish  (age  1  equivalents) 
annually.**  EPA  believes  that  the  results 
from  this  case  study  may  not  be 
representative  of  entrainment  and 
impingement  losses  along  major  U.S. 
rivers  because  they  are  based  on  limited 
data  collected  nearly  25  years  ago.  In 
addition,  due  to  improvements  in  water 
quality  and  implementation  of  fishery 
management  plans,  fish  populations 
near  Aese  facilities  may  have  increased 
and  therefore  these  results  may 
underestimate  ciurent  entrainment  and 
impingement  at  Ohio  River  facilities. 

Power  Plants  with  Flows  Less  Than 
500  MGD.  The  following  results  from 
the  case  studies  conducted  by  EPA 
under  this  rulemaking  effort  provide  an 
indication  of  impingement  and 
entraiiunent  rates  for  facilities  with 
lower  flows  than  the  previous  examples. 


Impingement  and  entrainment  rates  are 
expressed  as  numbers  of  age  1 
equivalents,  calculated  by  EPA  from  the 
impingement  and  entrainment  data 
provided  in  facility  monitoring 
reports.*^ 

•  The  Pilgrim  Nuclear  Power 
Station,  located  on  Cape  Cod  Bay, 
Massachusetts,  has  an  intake  flow  of  446 
MGD.*^  The  average  annual  number  of 
age  1  equivalents  impinged  at  Pilgrim 
from  1974-1999  was  52,800  fish.  The 
average  annual  number  entrained  was 
14.4  million  fish. 

•  The  Miami  Fort  Power  Plant, 
located  on  the  Ohio  River  about  20 
miles  downstream  of  Cincinnati,  has  an 
intake  flow  of  about  98.7  MGD*^  and 
combined  average  impingement  and 
entrainment  of  about  1.8  million  age  1 
equivalent  fish  per  year  (298,027 
impinged  and  1,519,679  entrained). 

•  The  JR  Whiting  Plant,  located  in 
Michigan  on  Lake  Erie  has  an  intake 
flow  of  308  MGD.*«  The  average  annual 
nimiber  of  age  1  equivalent  fish 
entrained  was  1.8  million.  Before 
installation  of  a  deterrent  net  in  1980  to 
reduce  impingement,  some  21.5  million 
age  1  equivalents  were  lost  to 
impingement  at  the  facility  each  year. 
These  losses  were  reduced  by  nearly  90 
percent  with  application  of  the  deterrent 
net.*9 

Studies  like  those  described  in  this 
section  may  provide  only  a  partial 
picture  of  the  severity  of  environmental 
impact  associated  with  cooling  water 
intake  structures.  Most  important,  the 
methods  for  evaluating  adverse 
environmental  impact  used  in  the  1970s 
and  1980s,  when  most  section  316(b) 
evaluations  were  performed,  were  often 
inconsistent  and  incomplete,  making 
detection  and  consideration  of  all 
impacts  difficult  in  some  cases,  and 
making  cross-facility  comparison 
difficult  for  developing  a  national  rule. 
For  example,  some  studies  reported 
only  gross  fish  losses;  others  reported 
fish  losses  on  the  basis  of  species  and 
life  stage;  still  others  reported  percent 
losses  of  the  associated  population  or 
subpopulation  (e.g.,  young-of-year  fish). 
Recent  advances  in  environmental 
assessment  techniques  provide  new  and 
in  some  cases  better  tools  for  monitoring 
impingement  and  entrainment  and 
detecting  impacts  associated  with  the 


«3  Lawler,  Matusky  &  Skelly  Engineers.  1998. 
Lovett  Generating  Station  Gunderboom  system 
evaluation  program  1998. 

**  Please  see  EPA's  Case  Study  Document  for 
more  detailed  information  on  these  facilities  and 
the  data  and  methods  used  by  EPA  to  calculate  age 
1  equivalent  losses. 


«/b/d. 

«U.S.  Department  of  Energy.  1999.  Form  EIA- 
767  (1999).  Steam-electric  plant  operation  and 
design  report.  Edison  Electric  Institute. 

*^lbid.  I 

*'Ibid. 

*»  Consumers  Power  Company.  1984. 1988,  and 
1992  reports  of  deterrent  net  performance,  J.R. 
Whiting  Plant.  Prepared  for  the  Michigan  Water 
Resources  Commission. 
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discretion  because  unlike  the  sections 
authorizing  technology-based  effluent 
limitations  guidelines  and  new  source 


believes  that,  absent  entrainment 
control  technologies  entraimnent,  at  a 
particular  site  is  proportional  to  intake 


extent  to  which  fishery  stocks  that  rely 
upon  tidal  rivers,  estuaries  and  oceans 
for  habitat  are  overutilized  and  seeks  to 
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operation  of  cooling  water  intake 
structures.'*' " 

VI.  Best  Technology  Available  for 
Minimizing  Adverse  Environmental 
Impact  at  Phase  II  Existing  Facilities 

A.  What  Is  the  Best  Technology 
Available  for  Minimizing  Adverse 
Environmental  Impact  at  Phase  U 
Existing  Facilities? 

1.  How  Will  Requirements  Reflecting 
Best  Technology  Available  for 
Minimizing  Adverse  Environmental 
Impact  Be  Established  for  My  Phase  II 
Existing  Facility? 

Today's  proposed  rule  woiUd 
establish  national  minimum 
performance  requirements  for  the 
location,  design,  construction,  and 
capacity  of  cooling  water  intake 
structures  at  Phase  II  existing  facilities. 
These  requirements  would  represent 
best  technology  available  for 
minimizing  adverse  enviroiunental 
impact  based  on  the  type  of  waterbody 
in  which  the  intake  structure  is  located, 
the  volimie  of  water  withdrawn  by  a 
facility,  and  the  facility's  capacity 
utilization  rate.  Under  this  proposal, 
EPA  would  set  technology-based 
performance  requirements,  but  the 
Agency  would  not  mandate  the  use  of 
any  specific  technology. 

A  facility  may  use  one  of  three 
different  methods  for  establishing  the 
best  technology  available  for 
minimizing  adverse  environmental 
impact.  Under  the  first  method,  a 
facility  would  demonstrate  to  the 
Director  issuing  the  permit  that  the 
facility's  existing  design  and 
construction  technologies,  operational 
measures,  and/or  restoration  measures 
already  meet  the  national  minimum 
performance  requirements  that  EPA  is 
proposing. 

Under  the  secpnd  method,  a  facility 
would  select  design  and  construction 
technology,  operational  measures, 
restoration  measures  or  some 
combination  thereof.  The  facility  would 
then  demonstrate  to  the  Director  that  its 
selected  approach  would  meet  the 
performance  requirements  EPA  is 
proposing. 

Lmder  the  third  method,  a  facility 
would  calculate  its  cost  of  complying 
with  the  presumptive  performance 
requirements  and  compare  those  costs 
either  to  the  compliance  costs  EPA 
estimated  in  the  analysis  for  this 


«>Schmitt,  R.J.  and  CW.  Osenberg.  1996. 
Detecting  ecological  impacts.  Academic  Press,  San 
Diego.  CA. 

^'  EPRI.  1999.  Catalog  of  assessment  methods  for 
evaluating  the  effects  of  power  plant  operations  on 
aquatic  communities.  TR-112013,  EPRI.  Palo  Alto. 
CA. 


proposed  rule  or  to  a  site-sp>ecific 
determination  of  the  benefits  of  meeting 
the  presumptive  performance 
requirements.  If  the  facility's  costs  are 
significantly  greater  than  EPA's 
estimated  costs  or  site-specific  benefits, 
the  facility  would  qualify  for  a  site- 
specific  determination  of  best 
technology  available. 

The  Agency  discusses  each  of  these 
three  methods  for  compliance  and  the 
proposed  presumptive  minimum 
performance  requirements  in  greater 
detail  below.  EPA  invites  comments  on 
all  aspects  of  this  proposed  regulatory 
framework  as  well  as  the  alternative 
regulatory  approaches  discussed  later  in 
this  section. 

a.  What  Are  the  Performance  Standards 
for  the  Location,  Design,  Construction, 
and  Capacity  of  Cooling  Water  Intake 
Structures  To  Reflect  Best  Technology 
Available  for  Minimizing  Adverse 
Environmental  Impact? 

EPA  is  proposing  four  performance 
standards  at  §  125.94(b),  all  of  which 
reflect  best  technology  available  for 
minimizing  adverse  environmental 
impact  from  cooling  water  intake 
structures.  Under  proposed 
§  125.94(b)(1),  any  owner  or  operator 
able  to  demonstrate  that  a  facility 
employs  technology  that  reduces  intake 
capacity  to  a  level  commensurate  with 
the  use  of  a  closed-cycle,  recirculating 
cooling  system  would  meet  the 
performance  requirements  proposed  in 
today's  rule.  Use  of  this  type  of 
technology  satisfies  both  impingement 
and  entraiiunent  performance 
requirements  for  all  waterbodies. 

The  performance  standards  at 
proposed  §  125.94(b)(2),(3).'and  (4)  are 
based  on  the  type  of  waterbody  in 
which  the  intake  structure  is  located, 
the  volume  of  water  withdrawn  by  a 
faciUty,  the  facility  capacity  utilization 
rate,  and  the  location  of  a  facility's 
intake  structure  in  relation  to  fishery 
resources  of  concern  to  permit 
authorities  or  fishery  managers.  Under 
the  proposed  rule,  EPA  would  group 
waterbodies  into  five  categories:  (1) 
Freshwater  rivers  or  streams,  (2)  lakes  or 
reservoirs,  (3)  Great  Lakes,  (4)  tidal 
rivers  and  estuaries,  and  (5)  oceans.  The 
Agency  considers  location  to  be  an 
important  factor  in  addressing  adverse 
environmental  impact  caused  by  cooling 
water  intake  structures.  Because 
different  waterbody  types  have  different 
potential  for  adverse  environmental 
impact,  the  requirements  proposed  to 
minimize  adverse  environmental  impact 
would  vary  by  waterbody  type.  For 
example,  estuaries  and  tidal  rivers  have 
a  higher  potential  for  adverse  impact 
because  they  contain  essential  habitat 


and  nursery  areas  for  the  vast  majority 
of  commercial  and  recreational 
important  species  of  shell  and  fin  fish, 
including  many  species  that  are  subject 
to  intensive  fishing  pressures. 
Therefore,  these  areas  require  a  higher 
level  of  control  that  includes  both 
impingement  and  entrainment  controls. 
Organisms  entrained  may  include  small 
species  of  fish  and  immature  life  stages 
(eggs  and  larvae)  of  many  species  that 
lack  sufficient  mobility  to  move  away 
from  the  area  of  the  intake  structure. 
The  reproductive  strategies  of  many 
estuarine  species  include  pelagic  or 
planktonic  larvae,  which  are  very 
susceptible  to  entraiiunent. 

EPA  discussed  these  concepts  in  a 
Notice  of  Data  Availability  (NODA)  for 
the  new  facility  rule  (66  FR  28853,  May 
25,  2001)  and  invited  comment  on  a 
number  of  dociunents  which  may 
support  a  judgment  that  the 
reproductive  strategies  of  tidal  river  and 
estuarine  species,  together  with  other 
physical  and  biological  characteristics 
of  those  waters,  which  make  them  more 
susceptible  than  other  waterbodies  to 
impacts  from  cooling  water  intake 
structures.  In  addition  to  these 
documents,  the  NODA  presented 
information  regarding  the  low 
entrainment  susceptibility  of  non-tidal 
freshwater  rivers  and  streams  to  cooling 
water  intake  structure  impacts.  This 
information  also  may  be  relevant  in 
determining  whether  tidal  rivers  and 
estuaries  are  more  sensitive  to  cooling 
water  intake  structures  than  some  parts 
of  other  waterbodies. 

In  general,  commenters  on  the  NODA 
agreed  that  location  is  an  important 
factor  in  assessing  the  impacts  of 
cooling  water  intake  structure,  but  that 
creating  a  regulatory  framework  to 
specifioilly  address  locational  issues 
would  be  extremely  difficult.  In  the  end, 
EPA  elected  not  to  vary  requirements  for 
new  facilities  on  the  basis  of  whether  a 
cooling  water  intake  structure  is  located 
in  one  or  another  broad  category  of 
waterbody  type.  Instead,  EPA 
promulgated  the  same  technology-based 
performance  requirements  for  all  new 
facilities,  regardless  of  the  waterbody 
type  after  finding  this  approach  to  be 
economically  practicable. 

For  the  Phase  II  existing  facility  rule, 
which  would  establish  the  best 
technology  available  for  minimizing 
adverse  environmental  impact  in  all 
waterbody  types,  EPA  is  again 
proposing  an  approach  that  it  believes  is 
economically  practicable,  but  is 
proposing  to  require  the  most  control  in 
areas  where  such  controls  would  yield 
the  greatest  reduction  in  impingement 
and  entrainment.  EPA  believes  that 
section  316(b)  affords  EPA  such 
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available  data  show  many  facilities  can 
and  have  achieved  with  the  available 
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with  conventional  once-through 
systems.  EPA  notes  that  screening  to 
movent  orcanism  entrainment  may 


existing  steam  electric  power  generating 
facilities.  Of  these,  53  facilities  that 
operate  at  less  than  15  percent  capacity 
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discretion  because  unlike  the  sections 
authorizing  technology-based  effluent 
limitations  guidelines  and  new  source 
performance  standards  for  the  discharge 
of  pollutants,  section  316(b)  expressly 
states  that  its  objective  is  to  require  best 
technology  available  for  minimizing 
adverse  environmental  impact.  EPA 
believes  this  language  affords  the 
Agency  discretion  to  consider  the 
environmental  effects  of  various 
technology  options.  Therefore.  EPA  is 
proposing  to  vary  technology-based 
performance  requirements  by  waterbody 
type,  requiring  more  effective  controls 
in  wateAodies  with  higher  overall 
productivity  or  greater  sensitivity  to 
impingement  and  entrainment. 
(Appendix  1  to  the  preamble  presents 
the  proposed  regulatory  framework  in  a 
flow  chart). 

Under  this  approach,  facilities  that 
operate  at  less  than  15  percent  capacity 
utilization  would  be  required  to  have 
only  impingement  control  technology. 
This  level  of  control  was  foimd  to  be  the 
most  economically  practicable  given 
these  facilities'  reduced  operating 
levels.  In  addition,  these  faciUties  tend 
to  operate  most  often  in  mid-winter  or 
late  summer,  times  of  peak  energy 
demand  but  periods  of  generally  low 
abundance  of  entrainable  life  stages  of 
fish  and  shellfish.  The  flow  or  capacity 
of  a  cooling  water  intake  structure  is 
also  a  primary  factor  affecting  the 
entrainment  of  organisms.  The  lower  the 
intake  flow  at  a  site,  the  lesser  the 
potential  for  entrained  organisms. 

As  in  the  Phase  I  (new  facility)  rule. 
EPA  is  proposing  to  set  performance 
standards  for  minimizing  adverse 
environmental  impact  based  on  a 
relatively  easy  to  measure  and  certain 
metric-reduction  of  impingement 
mortality  and  entrainment.  EPA  is 
choosing  this  approach  to  provide 
certainty  about  permitting  requirements 
and  to  streamline  and  speed  the 
issuance  of  permits. 

Facilities  with  cooling  water  intake 
structures  located  in  a  freshwater  river 
or  stream  would  have  different 
requirements  depending  on  the 
proportion  of  the  source  waterbody  that 
is  withdrawn.  If  the  intake  flow  is  5 
percent  or  less  of  the  source  water 
annual  mean  flow,  then  the  focility 
would  be  required  to  reduce  fish  and 
shellfish  impingement  mortality  by  80 
to  95  percent.  If  the  intake  flow  is  5 
percent  or  more  of  the  source  water 
aimual  mean  flow,  then  the  facility 
would  be  required  to  reduce  fish  and 
shellfish  impingement  mortality  by  80 
to  95  percent  and  reduce  entraiiunent  by 
60  to  90  percent.  As  described  in  the 
new  facility  proposed  rule  (65  FR 
49060)  and  NODA  (66  FR  28853),  EPA 


believes  that,  absent  entrainment 
control  technologies  entrainment,  at  a 
particular  site  is  proportional  to  intake 
flow  at  that  site.  As  we  discuss  above, 
EPA  believes  it  is  reasonable  to  vary  the 
suite  of  technologies  by  the  potential  for 
adverse  environmental  impact  in  a 
waterbody  type.  EPA  is  therefore 
proposing  to  limit  the  requirement  for 
entrainment  control  in  fresh  waters  to 
those  facilities  that  withdraw  the  largest 
proportion  of  water  from  freshwater 
rivers  or  streams. 

Facilities  with  cooling  water  intake 
structures  located  in  a  lake  or  reservoir 
would  have  to  implement  impingement 
control  technology  to  reduce 
impingement  mortality  by  80  to  95 
percent  for  fish  and  shellfish,  and,  if 
they  expand  their  design  intake 
capacity,  the  increase  in  intake  flow 
must  not  disrupt  the  natural  thermal 
stratification  or  turnover  pattern  of  the 
source  water.  Cooling  water  intake 
structures  withdrawing  from  the  Great 
Lakes  would  be  required  to  reduce  fish 
and  shellfish  impingement  mortality  by 
80  to  95  percent  and  to  reduce 
entrainment  by  60  to  90  percent.  As 
described  in  the  new  facility  proposed 
rule  (65  FR  49060)  and  NODA  (66  FR 
28853),  EPA  believes  that  the  Great 
Lakes  are  a  unique  system  that  should 
be  protected  to  a  greater  extent  than 
other  lakes  and  reservoirs.  The  Agency 
is  therefore  proposing  to  specify 
entraiiunent  controls  as  well  as 
impingement  controls  for  the  Great 
Lakes. 

Facilities  with  cooling  water  intake 
structiues  located  in  a  tidal  river  or 
estuary  would  need  to  implement 
impingement  control  technology  to 
reduce  impingement  mortality  by  80  to 
95  percent  and  entrainment  by  60  to  90 
percent  for  fish  and  shellfish.  As 
discussed  above,  estuaries  and  tidal 
rivers  are  more  susceptible  than  other 
water  bodies  to  adverse  impacts  from 
impingement  and  entrainment. 

Facilities  with  cooling  water  intake 
structures  located  in  an  ocean  would 
have  to  implement  impingement  control 
technology  to  reduce  impingement 
mortality  by  80  to  95  percent  and 
entrainment  by  60  to  90  percent  for  fish 
and  shellfish.  EPA  is  establishing 
requirements  for  facilities  withdrawing 
from  oceans  that  are  similar  to  those 
proposed  for  tidal  rivers  and  estuaries 
because  the  coastal  zone  of  oceans 
(where  cooling  water  intakes  withdraw) 
are  highly  productive  areas.  (See  the 
new  facility  proposed  rule  (65  FR 
45060)  and  documents  in  the  record 
(Docket  #  W-00-03)  such  as  2-013A 
throu^  O,  2-019A-R11,  2-019A-R12, 
2-019A-R33,  2-019A-R44,  2-020A,  3- 
0059.)  EPA  is  also  concerned  about  the 


extent  to  which  fishery  stocks  that  rely 
upon  tidal  rivers,  estuaries  and  oceans 
for  habitat  are  overutilized  and  seeks  to 
minimize  the  impact  that  cooling  water 
intake  structures  may  have  on  these 
species  or  forage  species  on  which  these 
fishery  stocks  may  depend.  (See 
documents  2-019A-R11,  2-019A-R12, 
2-019A-R33,  2-019A-R44,  2-020A,  2- 
024A  through  O,  and  3-0059  through  3- 
0063  in  the  record  of  the  Final  New 
Facility  Rule  (66  FR  65256),  Dodtet  # 
W-00-03). 

EPA  is  proposing  a  range  of 
impingement  mortality  and  entrainment 
reduction  in  its  requirements  for 
facilities  that  are  required  to  select  and 
implement  design  and  construction 
technologies  or  operational  or 
restoration  measures  to  minimize 
potential  impact  from  their  cooling 
water  intake  structures.  The  calculation 
baseline  against  which  compliance  with 
the  performance  standards  should  be 
assessed  is  a  shoreline  intake  with  the 
capacity  to  support  once-through 
cooling  and  no  impingement  mortality 
or  entrainment  controls.  In  many  cases 
existing  technologies  at  the  site  achieve 
some  reduction  in  impingement  and 
entrainment  when  compared  to  this 
baseline.  In  such  cases,  impingement 
mortality  and  entrainment  reductions 
(relative  to  the  calciUated  baseline) 
achieved  by  these  existing  technologies 
should  be  counted  toward  compliance 
with  the  performance  standards. 

EPA  is  proposing  performance  ranges 
rather  than  a  single  performance 
benchmark  because  of  the  uncertainty 
inherent  in  predicting  the  efficacy  of  a 
technology  on  a  site-specific  basis.  The 
lower  end  of  the  range  is  being  proposed 
as  the  percent  reduction  that  EPA,  based 
on  the  available  efficacy  data,  has 
determined  that  all  facilities  could 
achieve  if  they  were  to  implement 
available  technologies  and  operational 
measures  on  which  the  performance 
standards  are  based.  (See  Chapter  5, 
"Efficacy  of  Cooling  Water  Intake 
Structiue  Technologies,"  of  the 
Technical  Development  Document  for 
the  Final  Rule  for  New  Facilities,  EPA- 
821-R-01-036,  November  2001).  The 
baseline  for  assessing  performance  is  a 
Phase  II  existing  facility  with  a 
shordine  intake  with  the  capacity  to 
support  once-through  cooling  and  no 
impingement  or  entrainment  controls. 
The  lower  end  of  the  range  would  take' 
into  account  sites  where  there  may  be 
more  fragile  species  that  may  not  have 
a  high  survival  rate  after  coming  in 
contact  with  fish  protection 
technologies  at  the  cooling  water  intake 
structure  (i.e.,  fine  mesh  screens).  The 
higher  end  of  the  range  is  being 
proposed  as  a  percent  reduction  that 
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sufficient  controls  in  place;  86  woiUd 
require  entrainment  or  impingement 


c.  How  Coidd  a  Phase  11  Existing 
Facility  Use  Newly  Selected  Design  and 
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meantime,  the  facility  would  be 
considered  in  compliance  with  its 
bermit  as  lone  as  it  was  satisfvine  all 
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available  data  show  many  facilities  can 
and  have  achieved  with  the  available 
technologies  on  which  the  performance 
standards  are  based.  Some  facilities  may 
be  able  to  exceed  the  high  end  of  the 
performance  range,  though  they  would 
not  be  required  to  do  so  by  today's 
proposed  rule.  In  specifying  a  range, 
EPA  anticipates  that  facilities  will  select 
technologies  or  operational  measures  to 
achieve  the  greatest  cost-effective 
reduction  possible  (within  today's 
proposed  perform.ance  range)  based  on 
conditions  found  at  their  site,  and  that 
Directors  will  review  the  facility's 
application  to  ensure  that  appropriate 
alternatives  were  considered.  EPA  also 
expects  that  some  facilities  may  be  able 
to  meet  these  performance  requirements 
by  selecting  cuid  implementing  a  suite 
(i.e.,  more  than  one)  of  technologies  and 
operational  measures  and/or,  as 
discussed  below,  by  undertaking 
restoration  measures.  EPA  invites 
comment  on  whether  the  Agency  should 
establish  regulatory  requirements  to 
ensure  that  facilities  achieve  the  greatest 
possible  reduction  (within  the  proposed 
ranges)  that  can  be  achieved  at  their  site 
using  the  technologies  on  which  the 
performance  standards  are  based.  EPA 
also  invites  comment  on  whether  EPA 
should  leave  decisions  about 
appropriate  performance  levels  for  a 
facility  to  the  Director,  provided  that  the 
facility  will  achieve  performance  that  is 
no  lower  than  the  bottom  of  the 
performance  ranges  in  today's  proposal. 

EPA  based  the  presumptive 
performance  standards  specified  at 
125.94(b).  (c),  and  (d)  for  impingement 
mortality  reduction,  compared  with 
conventional  once-through  systems,  on 
the  following  technologies:  (1)  Design 
and  construction  technologies  such  as 
fine  and  wide-mesh  wedgewire  screens, 
as  well  as  aquatic  filter  barrier  systems, 
that  can  reduce  mortality  fii}m 
impingement  by  up  to  99  percent  or 
greater  compared  with  conventional 
once-throu^  systems;  (2)  barrier  nets 
that  may  achieve  reductions  of  80  to  90 
percent;  and  (3)  modified  screens  and 
fish  return  systems,  fish  diversion 
systems,  and  fine  mesh  traveling  screens 
and  fish  return  systems  that  have 
achieved  reductions  in  impingement 
mortality  ranging  fi-om  60  to  90  percent 
as  compared  to  conventional  once- 
through  systems.  (See  Chapter  5  of  the 
Technical  Development  Document  for 
the  Final  Rule  for  New  Facilities.) 

Less  full-scale  performance  data  are 
available  for  entraiimient  reduction. 
Aquatic  filter  barrier  systems,  fine  mesh 
wedgewire  screens,  and  fine  mesh 
traveling  screens  with  fish  retiam 
systems  achieve  80  to  90  percent  greater 
reduction  in  entrainment  conlpared 


with  conventional  once-through 
systems.  EPA  notes  that  screening  to 
prevent  organism  entrainment  may 
cause  impingement  of  those  organisms 
instead.  Questions  regarding 
impingement  survival  of  relatively 
delicate  fish,  larvae,  and  eggs  would 
need  to  be  considered  by  the  Director 
and  the  facility  in  evaluating  the 
efficacy  of  the  technology.  In  addition, 
all  of  these  screening-and-retum 
technologies  would  need  to  be 
evaluated  on  a  case-by-case  basis  to 
determine  if  they  are  capable  of 
screening  and  protecting  the  specific 
species  of  fish,  larvae  and  eggs  that  are 
of  concern  at  a  particular  facility. 

Several  additional  factors  suggest  that 
the  performance  levels  discussed  above 
and  described  in  more  detail  in  Chapter 
5  of  the  Technical  Development 
Docimient  for  the  Final  New  Facility 
Rule  can  be  improved.  First,  some  of  the 
performance  data  reviewed  is  from  the 
1970's  and  1980's  and  does  not  reflect 
recent  developments  and  innovations 
(e.g.,  aquatic  filter  barrier  systems, 
sound  barriers).  Second,  these 
conventional  barrier  and  retiun  system 
technologies  have  not  been  optimized 
on  a  widespread  level  to  date,  as  would 
be  encouraged  by  this  rule.  Third,  EPA 
believes  that  many  facilities  could 
achieve  fi'rther  reductions  (estimated  at 
15-30  percent)  in  impingement 
mortality  and  entrainment  by  providing 
for  seasonal  flow  restrictions,  variable 
speed  pumps,  and  other  operational 
measures  and  innovative  flow  reduction 
alternatives.  For  additional  discussion, 
see  section  5.5.11  in  the  Technical 
Development  Document  for  the  new 
facility  rule. 

EPA  notes  that  available  data 
described  in  Chapter  5  of  the  Technical 
Development  Document  for  the  Final 
Rule  for  New  Facilities  suggest  that 
closed-cycle,  recirculating  cooling 
systems  (e.g.,  cooling  towers  or  ponds) 
can  reduce  mortality  from  impingement 
by  up  to  98  percent  and  entrainment  by 
up  to  98  percent  when  compared  with 
conventional  once-through  systems. 
Therefore,  although  closed-cycle, 
recirculating  cooling  is  not  one  of  the 
technologies  on  which  the  presiunptive 
standards  are  base,  use  of  a  closed-cycle, 
recirculating  cooling  system  would 
achieve  the  presumptive  standards.  The 
proposed  rule,  at  §  124.94(b)(1)  would 
thus  establish  the  use  of  a  closed-cycle, 
recirculating  cooling  system  as  one 
method  for  meeting  the  presimiptive 
standards. 

Based  on  an  analysis  of  data  collected 
through  the  detailed  industry 
questionnaire  and  the  short  technical 
questionnaire,  EPA  believes  that  today's 
proposed  rule  would  apply  to  539 


existing  steam  electric  power  generating 
facilities.  Of  these,  53  facilities  that 
operate  at  less  than  15  percent  capacity 
utilization  would  potentially  require 
only  impingement  controls,  with  34  of 
these  estimated  to  actually  require  such 
controls.  (The  remaining  19  facilities 
have  existing  impingement  controls).  Of 
the  remaining  486  facilities,  the 
proposed  rule  would  not  require  any 
changes  at  approximately  69  large 
existing  facilities  with  recirculating  wet 
cooling  systems  (e.g.,  wet  cooling  towers 
or  ponds). 

Of  the  remaining  417  steam  electric 
power  generating  facilities  (i.e.,  those 
that  exceed  15  percent  capacity 
utilization  and  have  non-recirculating 
systems),  EPA  estimates  that  94  are 
located  on  freshwater  lakes  or 
reservoirs,  13  are  located  on  the  Great 
Lakes,  109  are  located  on  oceans, 
estuaries,  or  tidal  rivers,  and  201  are 
located  on  freshwater  rivers  or  streams. 

Of  the  94  Phase  II  existing  facilities 
located  on  freshwater  lakes  or 
reservoirs,  EPA  estimates  that  67  of 
these  facilities  would  have  to  install 
impingement  controls  and  that  27 
facilities  already  have  impingement 
controls  that  meet  the  proposed  rule 
requirements.  As  for  existing  steam 
electric  power  generating  facilities 
located  on  the  Great  Lakes,  EPA 
estimates  that  the  proposed  rule  would 
require  all  13  such  facilities  to  install 
impingement  and  entrainment  controls. 

Of  the  109  facilities  located  on 
estuaries,  tidal  rivers,  or  oceans,  EPA 
estimates  that  15  facilities  would 
already  meet  today's  proposed 
impingement  and  enU'ainment  controls. 
The  remaining  94  facilities  would  need 
to  install  additional  technologies  to 
reduce  impingement,  entrainment,  or 
both. 

For  Phase  n  existing  facilities  located 
on  freshwater  river  or  streams,  the 
proposed  rule  would  establish  an  intake 
flow  threshold  of  five  (5)  percent  of  the 
mean  annual  flow.  Facilities 
withdrawing  more  than  this  threshold 
would  have  to  meet  performance 
standards  for  reducing  both 
impingement  mortality  and 
entrainment.  Facilities  withdrawing  less 
than  the  threshold  would  only  have  to 
meet  performance  standards  for 
reducing  impingement  mortality.  EPA 
estimates  that  of  201  facilities  located 
on  freshwater  river  or  stresuns,  94  are  at 
or  below  the  flow  threshold,  and  that 
only  53  of  these  facilities  would  have  to 
install  additional  impingement  controls 
(the  remaining  facilities  have  controls  in 
place  to  meet  the  proposed  rule 
requirements).  EPA  estimates  that  107 
facilities  exceed  the  flow  threshold. 
Twenty  one  (21)  of  these  facilities  have 
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matches  its  fuel  source,  mode  of 
electricity  generation,  existing  intake 
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sufficient  controls  in  place;  86  woiUd 
require  entrainment  or  impingement 
and  entrainment  controls. 

b.  How  Could  a  Phase  n  Existing 
Facility  Use  Existing  Design  and 
Construction  Technologies,  Operational 
Measures,  and/or  Restoration  Measiu^s 
To  Establish  Best  Technology  Available 
for  Minimizing  Adverse  Environmental 
Impact? 

Under  the  first  option  for 
determination  of  best  technology 
available,  as  specified  in  proposed 
§  125.94(a)(1),  an  owner  or  operator  of  a 
Phase  n  existing  facility  may 
demonstrate  to  the  permit-issuing 
Director  that  it  already  employs  design 
and  construction  technologies, 
operational  measures,  or  restoration 
measures  that  meet  the  performance 
requirements  proposed  today.  To  do  this 
the  owner  or  operator  woidd  calculate 
impingement  mortality  and  entrainment 
reductions  of  existing  technologies  and 
measures  relative  to  the  calciUation 
baseline  and  compare  these  reductions 
to  those  specified  in  the  applicable 
performance  standards.  EPA  expects 
that  owners  and  operators  of  some 
facilities  may  be  able  to  demonstrate 
compliance  through  a  suite  of  (i.e., 
midtiple)  existing  technologies, 
operational  measures,  and/or  restoration 
measures. 

To  adequately  demonstrate  the 
efficacy  of  existing  technologies, 
operational  measures,  and/or  restoration 
measiu^s,  a  facility  owner  or  operator 
must  conduct  and  submit  for  the 
Director's  review  a  Comprehensive 
Demonstration  Study  as  specified  in 
proposed  §  125.95(b)  and  described  in 
section  VII  of  today's  preamble.  In  this 
Study,  the  owner  or  operator  would 
characterize  the  impingement  mortality 
and  entrainment  due  to  the  cooling 
water  intake  structure,  de^ribe  the 
nature  and  operation  of  the  intake 
structure,  and  describe  the  nature  and 
performance  levels  of  the  existing 
technologies,  operational  measures,  and 
restoration  measiu«s  for  mitigating 
impingement  and  entrainment  impacts. 
Owners  and  operators  may  use  existing 
data  for  the  Study  as  long  as  it 
adequately  reflects  current  conditions  at 
the  facility  and  in  the  waterbody  from 
which  the  facility  withdraws  cooling 
water. 


c.  How  Coidd  a  Phase  11  Existing 
Facility  Use  Newly  Selected  Design  and 
Construction  Technologies,  Operational 
Measures,  and/or  Restoration  Measures 
To  Establish  Best  Technology  Available 
for  Minimizing  Adverse  Environmental 
Impact? 

Under  the  second  option  for 
determination  of  best  technology 
available  specified  in  proposed 
§  125.94(a)(2),  an  owner  or  operator  of  a 
Phase  11  existing  facility  that  does  not 
already  employ  sufficient  design  and 
construction  technologies,  operational 
measures,  or  restoration  measures  to 
meet  the  proposed  performance 
standards  must  select  additional 
technologies  and  operational  or 
restoration  measures.  The  owner  or 
operator  must  demonstrate  to  the 
permit-issuing  Director  that  these 
additions  will,  in  conjunction  with  any 
existing  technologies  and  measures  at 
the  site,  meet  today's  proposed 
performance  standards.  EPA  expects 
that  some  facilities  may  be  able  to  meet 
their  performance  requirements  by 
selecting  and  implementing  a  suite  (i.e., 
more  than  one)  of  technologies, 
operational,  or  restoration  measures. 

To  adequately  demonstrate  the 
efficacy  of  the  selected  technologies, 
operational  measures,  and/or  restoration 
measures,  a  facility  must  conduct  and 
submit  for  the  Director's  review  a 
Comprehensive  Demonstration  Study  as 
specified  in  proposed  §  125.95(b)  and 
described  in  section  VII  of  today's 
preamble.  In  this  Study,  the  ovraer  or 
operator  would  characterize  the 
impingement  mortality  and  entrainment 
due  to  the  cooling  water  intake 
structure,  describe  the  nature  and 
operation  of  the  intake  structure,  and 
describe  the  nature  and  performance 
levels  of  both  the  existing  and  proposed 
technologies,  operational  measures,  and 
restoration  measures  for  mitigating 
impingement  and  entrainment  impacts. 
Owners  and  operators  may  use  existing 
data  for  the  Study  as  long  as  it 
adequately  reflects  current  conditions  at 
the  facility  and  in  the  waterbody  from 
which  the  facility  withdraws  cooling 
water. 

If  compliance  monitoring  determines 
that  the  design  and  construction, 
operating  measures,  or  restoration 
measures  prescribed  by  the  permit  have 
been  properly  installed  and  were 
properly  operated  and  maintained,  but 
were  not  achieving  compliance  with  the 
applicable  performance  standards,  the 
Director  could  modify  permit 
requirements  consistent  with  existing 
NPDES  program  regulations  (e.g.,  40 
CFR  122.62, 122.63,  and  122.41)  and  the 
provisions  of  this  proposal.  In  the 


meantime,  the  facility  would  be 
considered  in  compliance  with  its 
permit  as  long  as  it  was  satisfying  all 
permit  conditions.  EPA  solicits 
comment  on  whether  the  proposed 
regulation  should  specify  that  proper 
design,  installation,  operation  and 
maintenance  would  satisfy  the  terms  of 
the  permit  until  the  permit  is  reissued 
pursuant  to  a  revised  Design  and 
Construction  Technology  Plan.  If  EPA 
were  to  adopt  this  approach,  EPA  would 
specify  in  the  regulations  that  the 
Director  should  require  as  a  permit 
condition  the  proper  design, 
installation,  operation  and  maintenance 
of  design  and  construction  technologies 
and  operational  measures  rather  than 
compliance  with  performance 
standards. 

d.  How  Could  a  Phase  II  Existing 
Facility  Qualify  for  a  Site-Specific 
Determination  of  Best  Technology 
Available  for  Minimizing  Adverse 
Enviroiunental  Impact? 

Under  the  third  option  for 
determination  of  best  technology 
available,  specified  in  proposed 
§  125.94(a)(3),  the  owner  or  operator  of 
a  Phase  II  existing  facility  may 
demonstrate  to  the  Director  that  a  site- 
specific  determination  of  best 
technology  available  is  appropriate  for 
the  cooling  water  intake  structure(s)  at 
that  facility  if  the  owner  or  operator  can 
meet  one  of  the  two  cost  tests  specified 
in  proposed  §  125.94(c)(1).  To  be 
eligible  to  pursue  th?.s  approach,  the 
facility  must  first  demonstrate  to  the 
Director  either:  (1)  that  its  costs  of 
compliance  writh  the  applicable 
performance  standards  specified  in 
§  125.94(b)  would  be  significantly 
greater  than  the  costs  considered  by  the 
Administrator  in  establishing  such 
performance  standards;  or  (2)  that  the 
facility's  costs  would  be  significantly 
greater  than  the  benefits  of  complying 
with  the  performance  standards  at  the 
facility's  site.  A  discussion  of  applying 
the  cost  test  is  provided  in  section 
.  VI.A.12  of  this  proposed  rule.  A 
discussion  of  applying  the  test  in  which 
costs  are  compared  to  benefits  is 
provided  in  Section  VI.A.8. 

To  adequately  demonstrate  the 
efficacy  of  the  selected  technologies, 
operational  measures,  and/or  restoration 
measures  considered  in  the  site-specific 
cost  tests,  a  facility  must  conduct  and 
submit  for  the  Director's  review  a 
Comprehensive  Demonstration  Study  as 
specified  in  proposed  §  125.95(b)  and 
described  in  section  VII  of  today's 
preamble.  In  this  Study,  the  owner  or 
operator  would  characterize  the 
impingement  mortality  and  entrainment 
due  to  the  cool  ng  water  intake 
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the  options  are  economically 
practicable.  This  analysis  was 
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experience  greater  impacts  if  they  own 
more  than  one  facility  with  compliance 
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to  the  early  retirement  of  any  existing 
generating  capacity,  and  would  have 
verv  small  or  no  enerev  effects.  After 
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structure,  describe  the  native  and 
operation  of  the  intake  structure,  and 
describe  the  natiue  and  performance 
levels  of  the  existing  technologies, 
operational  measures,  and  restoration 
measures  for  mitigating  impingement 
and  entrainment  impacts.  Owners  or 
operators  would  also  need  to  document 
the  costs  to  the  facility  of  any  additional 
technologies  or  measiu«s  that  would  be 
needed  to  meet  the  performance 
standards  and  in  the  case  of  the  site- 
specific  cost  to  benefits  test,  the 
monetized  benefits  of  meeting  the 
standards.  Owners  and  operators  may 
use  existing  data  for  the  Study  as  long 
as  it  adequately  reflects  current 
conditions  at  the  facility  and  in  the 
waterbody  from  which  the  facility 
withdraws  cooling  water. 

Where  a  Phase  II  existing  facility 
demonstrates  that  it  meets  either  of  the 
cost  tests,  the  Director  is  to  make  a  site- 
specific  determination  of  best 
technology  available  for  minimizing 
adverse  environmental  impact.  This 
determination  would  be  based  on  less 
costly  design  and  construction 
technologies,  operational  measures, 
and/or  restoration  measures  proposed 
by  the  facility  and  approved  by  the 
Director.  The  Director  would  approve 
less  costly  technologies  to  the  extent 
justified  by  the  significantly  greater  cost. 

Phase  U  Existing  facilities  that  pursue 
this  option  would  have  to  assess  the 
nature  and  degree  of  adverse 
environmental  impact  associated  with 
their  cooling  water  intake  structures, 
and  then  identify  the  best  technology 
available  to  minimize  such  impact. 
Owners  and  operators  would  be 
required  to  submit  to  the  Director  for 
approval  a  Site-Specific  Technology 
Plan.  This  plan  would  be  based  on  a 
Comprehensive  Cost  Evaluation  Study 
and  a  Valuation  of  Monetized  Benefits 
of  Reducing  Impingement  and 
Entrainment.  as  required  by  proposed 
§  125.95{b)(6)(i)  and  (ii).  (See  section 
VII).  The  Plan  would  describe  the 
design  and  operation  of  all  design  and 
construction  technologies,  operational 
measures,  and  restoration  measures 
selected,  and  provide  information  that 
demonstrates  the  effectiveness  of  the 
selected  technologies  or  measures  for 
reducing  the  impacts  on  the  species  of 
concern. 

To  document  that  its  site-specific 
costs  would  be  significantly  greater  than 
those  EPA  considered,  the  facility 
would  need  to  develop  engineering  cost 
estimates  as  part  of  its  Comprehensive 
Cost  Evaluation  Study.  The  facility 
would  then  consider  the  model  plants 
presented  in  EPA's  Technical 
Development  Document,  determine 
which  model  plant  most  closely 


matches  its  fuel  source,  mode  of 
electricity  generation,  existing  intake 
technologies,  waterbody  type, 
geographic  location,  and  intake  flow 
and  compare  its  engineering  estimates 
to  EPA's  estimated  cost  for  this  model 
plant . 

2.  What  Available  Technologies  Are 
Proposed  as  Best  Technology  Available 
for  Minimizing  Adverse  Environmental 
Impact? 

Currently,  14  percent  of  Phase  II 
existing  facilities  potentially  subject  to 
this  proposal  already  have  a  closed- 
cycle  recirculating  cooling  water  system 
(69  facilities  operating  at  15  percent 
capacity  utilization  or  more  and  4 
facilities  operating  at  less  than  15 
percent  capacity  utilization).  In 
addition,  50  percent  of  the  remaining 
potentially  regulated  facilities  have 
some  other  technology  in  place  that 
reduces  impingement  or  entrainment. 
Thirty-three  percent  of  these  facilities 
have  fish  handling  or  return  systems 
that  reduce  the  mortality  of  impinged 
organisms. 

EPA  finds  that  the  design  and 
construction  technologies  necessary  to 
meet  the  proposed  requirements  are 
commercially  available  and 
economically  practicable,  because 
facilities  can  and  have  installed  many  of 
these  technologies  years  after  a  facility 
began  operation.  Typically,  additional 
design  and  construction  technologies 
such  as  fine  mesh  screens,  wedgewire 
screens,  fish  handling  and  return 
systems,  and  aquatic  fabric  barrier 
systems  can  be  installed  during  a 
scheduled  outage  (operational 
shutdown).  Referenced  below  are 
examples  of  facilities  that  installed 
these  technologies  after  they  initially 
started  operating. 

Lovett  Generating  Station.  A  495  MW 
facility  (nameplate.  gas-fired  steam). 
Lovett  is  located  in  Tomkins  Cove.  New 
York,  along  the  Hudson  River.  The 
facility  first  began  operations  in  1949 
and  has  3  generating  units  with  once- 
through  cooling  systems.  In  1994.  Lovett 
began  the  testing  of  an  aquatic  filter 
fabric  barrier  system  to  reduce 
entrainment.  with  a  permanent  system 
being  installed  the  following  year. 
Improvements  and  additions  were  made 
to  the  system  in  1997.  1998.  and  1999. 
with  some  adjustments  being  accepted 
as  universal  improvements  for  all 
subsequent  installations  of  this  vendor's 
technology  at  other  locations. 

Big  Bend  Power  Station.  Situated  on 
Tampa  Bay,  Big  Bend  is  a  1998  MW 
(nameplate,  coal-fired  steam)  facility 
with  4  generating  units.  The  facility  first 
began  operations  in  1970  and  added 
generating  units  in  1973, 1976,  and 


1985.  Big  Bend  supplies  cooling  water 
to  its  once-through  cooling  water 
systems  via  two  intake  structures.  When 
the  facility  added  Unit  4  in  1985, 
regulators  required  the  facility  to  install 
additional  intake  technologies.  A  fish 
handling  and  return  system,  as  well  as  , 

a  fine-mesh  traveling  screen  (used  only 
during  months  with  potentially  high 
entrainment  rates),  were  installed  on  the 
intake  structiu*  serving  both  the  new 
Unit  4  and  the  existing  Unit  3. 

Salem  Generating  Station.  A  2381 
MW  facility  (nameplate,  nuclear),  Salem 
is  located  on  the  Delaware  River  in 
Lower  Alloways  Creek  Township,  New 
Jersey.  The  facility  has  two  generating 
units,  both  of  which  use  once-through 
cooling  and  began  operations  in  1977.  In 
1995,  the  facility  installed  modified 
Ristroph  screens  and  a  low-pressure 
spray  wash  with  a  fish  return  system. 
TTie  facility  also  redesigned  the  fish 
return  troughs  to  reduce  fish  trauma. 

Chalk  Point  Generating  Station. 
Located  on  the  Patuxent  River  in  Price 
George's  County,  Maryland,  Chalk  Point 
has  a  nameplate  capacity  of  2647  MW 
(oil-fired  steam).  The  facility  has  4 
generating  units  and  uses  a  combination 
of  once-through  and  closed  cycle 
cooling  (two  once-through  systems 
serving  two  generating  units  and  one 
recirculating  system  with  a  tower 
serving  the  other  two  generating  units). 
In  1983,  the  facility  installed  a  barrier 
net,  followed  by  a  second  set  of  netting 
in  1985,  giving  the  facility  a  coarse 
mesh  (1.25"1  outer  net  and  a  fine  mesh 
(.75'n  inner  net.  The  barrier  nets  are 
anchored  to  a  series  of  pilings  at  the 
mouth  of  the  intake  canal  that  supplies 
the  cooling  water  to  the  facility  and 
serve  to  reduce  both  entrainment  and 
the  volume  of  trash  taken  in  at  th^ 
facility.  / ' 

EPA  believes  that  the  technologies 
used  as  the  basis  for  today's  proposal 
are  commercially  available  and 
economically  practicable  (see 
discussion  below)  for  the  industries 
affected  as  a  whole,  and  have  negligible 
non-water  quality  environmental 
impacts,  including  energy  impacts.  The 
proposed  option  would  meet  the 
requirement  of  section  316(b)  of  the 
CWA  that  the  location,  design, 
construction,  and  capacity  of  cooling 
water  intake  structures  reflect  the  best 
technology  available  for  minimizing 
adverse  environmental  impact. 

3.  Economic  Practicability 

EPA  believes  that  the  requirements  of 
this  proposal  are  economically 
practicable.  EPA  examined  the 
aimualized  post-tax  compliance  costs  of 
the  proposed  rule  as  a  percentage  of 
annual  revenues  to  determine  whether 
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significant  portion  (about  55  percent)  of 
existing  electric  generating  capacity. 


again,  because  today's  proposal  would 
aifect  so  many  facilities  that  are 
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of  design  and  construction  technologies 
or  operational  measures,  the  facility 
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the  options  are  economically 
practicable.  This  analysis  was 
conducted  both  at  the  facility  and  firm 
levels. 

a.  Facility  Level 

EPA  examined  the  annualized  post- 
tax  compliance  costs  of  the  proposed 
rule  as  a  percentage  of  annual  revenues, 
for  each  of  the  550  facilities  subject  to 
this  proposed  rule.  ^^  The  revenue 
estimates  are  facility-specific  baseline 
projections  from  the  Integrated  Planning 
Model  (IPM)  for  2008  (see  Section  VIII. 
Economic  Analysis  of  this  document  for 
a  discussion  of  EPA's  analyses  using  the 
IPM).  The  results  of  this  analysis  show 
that  the  vast  majority  of  facilities  subject 
to  the  proposed  rule,  409  out  of  550,  or 
approximately  74  percent,  would  inciu 
annualized  costs  of  less  than  1  percent 
of  revenues.  Of  these,  331  facilities 
would  inciu  compliance  costs  of  less 
than  0.5  percent  of  revenues.  Eighty-two 
facilities,  or  15  percent,  would  incxu- 
costs  of  between  1  and  3  percent  of 
revenues,  and  46  facilities,  or  8  percent, 
would  incur  costs  of  greater  than  3 
percent.  Eleven  facilities  are  estimated 
to  be  baseline  closiu'es,  and  for  one 
facility,  revenues  are  unknowm.  ^^ 
Exhibit  2  below  siunmarizes  these 
findings. 


Exhibit  2.— Proposed  Rule 
(Facility  Level) 
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experience  greater  impacts  if  they  own 
more  than  one  facility  with  compliance 
costs.  EPA  therefore  also  analyzed  the 
economic  practicability  of  this  proposed 
rule  at  the  firm  level.  EPA  identified  the 
domestic  parent  entity  of  each  in-scope 
facility  and  obtained  their  sales  revenue 
from  publicly  available  data  sources  (the 
1999  Forms  EIA-860A,  EIA-860B,  and 
EIA-861;  and  the  Dun  and  Bradstreet 
database)  as  well  as  EPA's  2000  Section 
316(b)  Industry  Survey.  This  analysis 
showed  that  131  imique  domestic 
parent  entities  own  the  facilities  subject 
to  this  proposed  rule.  EPA  compared  the 
aggregated  annualized  post-tax 
compliance  costs  for  each  facility 
owned  by  the  131  parent  entities  to  the 
firms'  total  sales  revenue.  Based  on  the 
results  from  this  analysis,  EPA 
concludes  that  the  proposed  rule  will  be 
economically  practicable  at  the  firm 
level. 

EPA  estimates  that  the  compliance 
costs  will  comprise  a  very  low 
percentage  of  firm-level  revenues.  Of  the 
131  unique  entities,  3  would  inciir 
compliance  costs  of  greater  than  3 
percent  of  revenues;  10  entities  would 
incur  compliance  costs  of  between  1 
and  3  percent  of  revenues;  12  entities 
would  incur  compliance  costs  of 
between  0.5  and  1  percent  of  revenues; 
and  the  remaining  104  entities  would 
incur  compliance  costs  of  less  than  0.5 
percent  of  revenues.^*  The  estimated 
annualized  compliance  costs  represent 
between  0.002  and  5.3  percent  of  the 
entities'  annual  sales  revenue.  Exhibit  3 
below  siunmarizes  these  findings. 

Exhibit  3.— Proposed  Rule 
(Facility  Level) 
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*2  EPA's  2000  Section  316(b)  Industry  Survey 
identified  539  facilities  that  are  subject  to  this 
proposed  rule.  EPA  applied  sample  weights  to  the 
539  facilities  to  account  for  non-sampled  facilities 
and  facilities  that  did  not  respond  to  the  survey. 
The  539  analyzed  facilities  represent  550  facilities 
in  the  industry. 
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facilities  with  missing  information.  The  revenues 
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c.  Additional  Impacts 

As  described  in  Sections  VIII  and  X.J 
below,  EPA  also  considered  the 
potential  effects  of  the  proposed  rule  on 
installed  electric  generation  capacity, 
electrical  production,  production  costs, 
and  electricity  prices.  EPA  determined 
that  the  proposed  rule  would  not  lead 


*«  Two  entities  only  own  Phase  II  facilities  that 
are  projected  to  be  baseline  closures.  EPA  estimated 
that  for  both  entities,  the  compliance  costs  incurred 
would  have  been  less  than  0.5  percent  of  revenues. 


to  the  early  retirement  of  any  existing 
generating  capacity,  and  would  have 
very  small  or  no  energy  effects.  After 
considering  all  of  these  factors,  EPA 
concludes  that  the  costs  of  the  proposed 
rule  are  economically  practicable. 

d.  Benefits 

As  described  in  Section  IX.,  EPA 
estimates  the  annualized  benefits  of  the 
proposed  rule  wotild  be  $70.3  million 
for  impingement  reductions  and  $632.4 
million  for  reduced  entrainment.  For  a 
more  detailed  discussion,  also  see  the 
Economic  and  Benefits  Analysis  for  the 
Proposed  Section  316(b)  Phase  II 
Existing  Facilities  Rule. 

4.  Site-Specific  Determination  of  Best 
Technology  Available 

Under  today's  proposed  rule,  the 
owner  or  operator  of  an  Phase  II  existing 
facility  may  demonstrate  to  the  Director 
that  a  site-specific  determination  of  best 
technology  available  is  appropriate  for 
the  cooling  water  intake  structures  at 
that  facility  if  the  owner  or  operator  can 
meet  one  of  the  two  cost  tests  specified 
under  §  125.94(c)(1).  To  be  eligible  to 
pursue  this  approach,  the  facility  must 
first  demonstrate  to  the  Director  either 
(1)  that  its  costs  of  compliance  with  the 
applicable  performance  standards 
specified  in  §  125.94(b)  would  be 
significantly  greater  than  the  costs 
considered  by  the  Administrator  in 
establishing  such  performance 
standards,  or  (2)  that  its  costs  of 
complying  with  such  standards  would 
be  significantly  greater  than  the 
environmental  benefits  at  the  site. 

The  proposed  factors  that  may  justify 
a  site-specific  determination  of  the  best 
technology  available  requirements  for 
Phase  II  existing  facilities  differ  in  two 
major  ways  from  those  in  EPA's  recently 
promulgated  rule  for  new  facilities. 
First,  the  new  facility  rule  required  costs 
to  be  "wholly  disproportionate"  to  the 
costs  EPA  considered  when  establishing 
the  requirement  at  issue  rather  than 
"significantly  greater"  as  proposed 
today.  EPA's  record  for  the  Phase  I  rule 
shows  that  those  facilities  could 
technically  achieve  and  economically 
afford  the  requirements  of  the  Phase  I 
rule.  New  facilities  have  greater 
flexibility  than  existing  facilities  in 
selecting  the  location  of  their  intakes 
and  technologies  for  minimizing 
adverse  environmental  impact  so  as  to 
avoid  potentially  high  costs.  Therefore, 
EPA  believes  it  appropriate  to  push  new 
facilities  to  a  more  stringent  economic 
standard.  Additionally,  looking  at  the 
question  in  terms  of  its  national  effects 
on  the  economy,  EPA  notes  that  in 
contrast  to  the  Phase  I  rule,  this  rule 
would  affect  facilities  responsible  for  a 
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responsible  for  managenieht  of  aquatic 
resources  within  the  waterbody  at 
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However,  as  it  did  in  the  prfeamble  to 
the  final  new  facility  rule,  EPA 


comment  on  how  it  may  measure  the 
success  or  failure  of  restoration 
antiuitips  criven  the  hish  deeree  of 
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significant  portion  (about  55  percent)  of 
existing  electric  generating  capacity, 
whereas  the  new  facility  rule  only 
affects  a  small  portion  of  electric 
generating  capacity  projected  to  be 
available  in  the  future  (about  5  percent]. 
EPA  believes  it  is  appropriate  to  set  a 
lower  cost  threshold  in  this  rule  to 
avoid  economically  impracticable 
impacts  on  energy  prices,  production 
costs,  and  energy  production  that  could 
occur  if  large  numbers  of  Phase  II 
existing  facilities  incurred  costs  that  are 
more  than  significantly  greater  than  but 
not  wholly  disproportionate  to  the  costs 
in  EPA's  record.  D'A  invites  comment 
on  whether  a  "significantly  greater"  cost 
test  is  appropriate  for  evaluating 
requests  for  alternative  requirements  by 
Phase  II  existing  facilities. 

Second,  today's  proposal  includes  an 
opportunity  for  a  facility  to  demonstrate 
significantly  greater  costs  as  compared 
to  environmental  benefits  at  a  specific 
site.  As  stated  above,  EPA's  record  for 
the  Phase  I  rule  shows  that  new 
facilities  could  technically  achieve  and 
economically  afford  the  requirements  of 
the  Phase  1  rule.  At  the  same  time.  EPA 
was  interested  in  expeditious  permitting 
for  these  new  facilities,  due  to  increased 
energy  demand,  and  particular  energy 
issues  facing  large  portions  of  the 
country.  For  this  reason,  EPA  chose  not 
to  engage  in  a  site-specific  analysis  of 
costs  and  benefits,  because  to  do  this 
properly  would  take  time.  Balancing  the 
desire  for  expeditious  permitting  with  a 
record  that  supported  the  achievability 
of  the  Phase  I  requirements,  EPA 
believes  it  was  reasonable  not  to  adopt 
a  cost  benefit  alternative  for  the  Phase 
I  rule.  By  contrast.  Phase  II  existing 
facilities  will  be  able  to  continue 
operating  under  their  existing  permits 
pending  receipt  of  a  permit 
implementing  the  Phase  II  regulations, 
even  where  their  existing  permit  has 
expired  (Permits  may  be 
administratively  continued  under 
section  558(c)  of  the  Administrative 
Procedure  Act  if  the  facility  has  filed  a 
timely  applicatioh  for -a  new  permit). 
Therefore,  delay  in  permitting,  which 
could  affect  the  ability  of  a  new  facility 
to  begin  operations  while  such  a  site- 
specific  analysis  is  conducted,  is  not  an 
issue  for  existing  facilities.  Also,  EPA 
recognizes  that  Phase  II  existing 
facilities  have  already  been  subject  to 
requirements  under  section  Siefb).  EPA 
is  not  certain  that  it  is  necessary  to 
overturn  the  work  done  in  making  those 
determinations  by  necessarily  requiring 
retrofit  of  the  existing  system  without 
allowing  facilities  and  permit 
authorities  to  examine  what  the 
associated  costs  and  benefits.  Once 


again,  because  today's  proposal  wOuld 
affect  so  many  facilities  that  are 
responsible  for  such  a  significant 
portion  of  the  country's  electric 
generating  capacity,  EPA  is  interested  in 
reducing  costs  where  it  can  do  so 
without  significantly  impacting  aquatic 
communities  (recognizing  this  could 
increase  permitting  work  loads  for  the 
State  and  Federal  permit  writers). 

EPA  invites  comment  on  whether  the 
standards  proposed  today  might  allow 
for  backsliding  by  facilities  that  have 
technologies  or  operational  measures  in 
place  that  are  more  effective  than  in 
today's  proposal.  EPA  invites  comment 
on  approaches  EPA  might  adopt  to 
ensvire  that  backsliding  fi-om  more 
effective  technologies  does  not  occur. 

U  a  facility  satisfies  one  of  the  two 
cost  tests  in  the  proposed  §  125.94(c)(1), 
it  must  propose  less  costly  design  and 
construction  technologies,  operational 
measures,  and  restoration  measures  to 
the  extent  justified  by  the  significantly 
greater  costs.  In  some  cases  the 
significantly  greater  costs  may  justify  a 
determination  that  no  additional 
technologies  or  measures  are 
appropriate.  This  would  be  most  likely 
in  cases  where  either  (1)  the  monetized 
benefits  at  the  site  were  very  small  (e.g., 
a  facility  with  little  impingement 
mortality  and  entrainment,  even  in  the 
calculated  baseline),  or  (2)  the  costs  of 
implementing  any  additional 
technologies  or  measures  at  the  site 
were  unusually  high. 

5.  What  Is  the  Role  of  Restoration  Under 
Today's  Preferred  Option? 

Under  today's  preferred  option, 
restoration  measures  can  be 
implemented  by  a  facility  in  lieu  of  or 
in  combination  with  reductions  in 
impingement  mortality  and 
entrainment.  Thus,  should  a  facility 
choose  to  employ  restoration  measures 
rather  than  reduce  impingement 
mortality  or  entrainment,  the  facility 
could  demonstrate  to  the  Director  that 
the  restoration  efforts  will  maintain  the 
fish  and  shellfish  in  the  waterbody, 
including  the  community  structiue  and 
function,  at  a  level  comparable  to  that 
which  would  be  achieved  through 
§  125.94  (b)  and  (c).  In  those  cases 
where  it  is  not  possible  to  quantify 
restoration  measures,  the  facility  may 
demonstrate  that  such  restoration 
measures  will  maintain  fish  and 
shellfish  in  the  waterbody  at  a  level 
substantially  similar  to  that  which 
would  be  achieved  under  §  125.94  (b) 
and  (c). 

Similarly,  should  a  facility  choose  to 
implement  restoration  measures  in 
conjunction  with  reducing  impingement 
mortality  and  entrainment  through  use 


of  design  and  construction  technologies 
or  operational  measures,  the  facility 
would  demonstrate  to  the  Director  that 
the  control  technologies  combined  with 
restoration  efforts  will  maintain  the  fish 
and  shellfish,  including  the  community 
structure  and  function,  in  the  waterbody 
at  a  comparable  or  substantially  similar 
level  to  that  which  would  be  achieved 
through  §  125.94  (b)  and  (c).  EPA  invites 
comment  on  all  aspects  of  this 
approach.  EPA  specificaUy  invites 
comment  on  whether  restoration 
measiu-es  should  be  allowed  only  as  a 
supplement  to  technologies  or 
operational  measures.  EPA  also  seeks 
comment  on  the  most  appropriate 
spatial  scale  imder  which  restoration 
efforts  should  be  allowed  "should 
restoration  measures  be  limited  to  the 
waterbody  at  which  a  facility's  intakes 
are  sited,  or  should  they  be 
implemented  on  a  broader  scale,  such  as 
at  tiie  watershed  or  State  boundary 
level. 

Under  today's  preferred  option,  any 
restoration  demonstration  must  address 
species  of  concern  identified  by  the 
permit  director  in  consultation  with 
Federal,  State,  and  Tribal  fish  and 
wildlife  management  agencies  that  have 
responsibility  for  aquatic  species 
potentially  affected  by  a  facility's 
cooling  water  intake  structure(s).  EPA 
invites  comment  on  the  nature  and 
extent  of  consultations  with  Federal, 
State,  and  Tribal  fish  and  wildlife 
management  agencies  that  would  be 
appropriate  in  order  to  achieve  the 
objectives  of  section  316(b)  of  the  CWA. 
In  general,  EPA  believes  that 
consultations  should  seek  to  identify  the 
current  status  of  species  of  concern 
located  within  the  subject  waterbody 
and  provide  general  life  history 
information  for  those  species,  including 
preferred  habitats  for  all  life  stages. 
Consultations  also  should  include 
discussion  of  potential  threats  to  species 
of  concern  found  within  the  waterbody 
other  than  cooling  water  intake 
structures  (i.e.,  identify  all  additional 
stressors  for  the  species  of  concern), 
appropriate  restoration  methods,  and 
monitoring  requirements  to  assess  the 
overall  effectiveness  of  proposed 
restoration  projects.  EPA  believes  that  it 
is  important  that  the  consultation  occur 
because  natiual  resource  management 
agencies  typically  have  the  most 
accurate  information  available  and  thus 
are  the  most  knowledgeable  about  the 
status  of  the  aquatic  resoiuces  they 
manage.  EPA  seeks  comment  on  the 
type  of  information  that  would  be 
appropriate  to  include  in  a  written 
request  for  consultation  submitted  to  the 
State.  Tribal,  and  Federal  agencies 
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establishing  safefy  margins  (e.g.,  based        properly  designed,  of  simultaneously  measures  with  other  restoration 

«vrlii<!ivfilv  nn  nroiect  uncertaintv.  orovidinR  suitable  survival  conditions        measures  during  the  early  stages  of 


exclusively  on  project  uncertainty. 
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respbiiisible  for  mariigteSnierit  of  aquatic 
resources  within  the  waterbody  at 
which  the  cooling  water  intake  is  sited 
A  copy  of  the  request  and  any  agency 
responses  would  be  included  in  the 
permit  application. 

Under  the  preferred  option,  an 
applicant  who  wishes  to  include 
restoration  measures  as  part  of  its 
demonstration  of  comparable 
performance  would  submit  the 
following  information  to  the  Director  for 
review  and  approval: 

•  A  list  and  narrative  description  of 
the  proposed  restoration  measures; 

•  A  summary  of  the  combined 
benefits  resulting  from  implementation 
of  technology  and  operational  controls 
and/or  restoration  measures  and  the 
proportion  of  the  benefits  that  can  be 
attributed  to  these; 

•  A  plan  for  implementing  and 
maintaining  the  efficacy  of  selected 
restoration  measures  and  supporting 
documentation  that  shows  that 
restoration  measures  or  restoration 
measures  in  combination  with  control 
technologies  and  operationed  measures 
will  maintain  the  fish  and  shellfish, 
including  community  structure,  at 
substantially  similar  levels  to  those 
specified  at  §  125.94  (b)  and  (c); 

•  A  sxmmiary  of  any  past  or  volimtary 
consultation  with  appropriate  Federal, 
State,  and  Tribal  fish  and  wildlife 
management  agencies  related  to 
proposed  restoration  measures  and  a 
copy  of  any  written  comments  received 
as  a  result  of  consultations;  and 

•  Design  and  engineering 
calculations,  drawings,  and  maps 
documenting  that  proposed  restoration 
measures  will  meet  the  performance 
standard  at  §  125.94  (d). 

EPA  believes  this  information  is 
necessary  and  sufficient  for  the  proper 
evaluation  of  a  restoration  plan 
designed  to  achieve  comparable 
performance  for  species  of  concern 
identified  by  the  Director  in 
consultation  with  fish  and  wildlife 
management  agencies.  EPA  invites 
comment  on  whether  this  information  is 
appropriate  and  adequate  or  if  it  should 
be  augmented  or  streamlined.  EPA 
invites  comment  on  what  specific, 
additional  information  should  be 
included  in  a  facility's  restoration  plan 
and/ or  which  of  the  proposed 
information  requirements  are 
unnecessary. 

For  restoration  measures  such  as  fish 
restocking  programs,  EPA  expects  that 
applicants  will  be  able  to  quantitatively 
demonstrate  increases  in  fish  and 
shellfish  that  are  comparable  to  the 
performance  that  would  be  achieved  by 
meeting  the  performance  standards  for 
reducing  impingement  and  entrainment. 


However,  as  it  did  in  the  preamble  to 
the  final  new  facility  rule,  EPA 
recognizes  that,  due  to  data  and 
modeling  limitations  as  well  as  the 
imcertainty  associated  with  restoration 
measures  such  as  creation  of  new 
habitats  to  serve  as  spawning  or  nursery 
areas,  it  may  be  difficult  to  establish 
quantitatively  that  some  restoration 
measures  adequately  compensate  for 
entrainment  and  impingement  losses 
firom  cooling  water  withdrawals.  The 
success  of  many  approaches  to 
restoration  depends  on  the  functions, 
behavior,  and  dynamics  of  complex 
biological  systems  that  are  often  not 
scientifically  understood  as  well  as 
engineered  technologies. 

There  are,  however,  several  steps  that 
can  be  taken  to  increase  the  certainty  of 
attainment  of  performance  levels  by 
restoration  measures.  Most  of  these 
steps  require  detailed  planning  prior  to 
initiation  of  restoration  efforts.  Under 
today's  preferred  option,  restoration 
planners  would  take  care  to  incorporate 
allowances  in  their  plans  for  the 
uncertainties  stemming  from  incomplete 
knowledge  of  the  dynamics  underlying 
aquatic  organism  survival  and  habitat 
creation.  Plans  would  include 
provisions  for  monitoring  and 
evaluating  the  performance  of 
restoration  measures  over  the  lifetime  of 
the  measures.  Provisions  would  also  be 
made  for  mid-course  corrections  as 
necessary.  Unexpected  natviral  forces 
can  alter  the  direction  of  a  restoration 
project.55  If  imcertainty  regarding  levels 
of  performance  is  high  enough, 
restoration  planners  would  consider 
restoration  measures  in  addition  to 
those  otherwise  calculated  as  sufficient 
in  order  to  ensure  adequate  levels  of 
performance.  EPA  invites  comment  on 
how  to  measure  "substantially  similar 
performance"  of  restoration  measures 
and  methods  that  can  be  used  to  reduce 
the  uncertainty  of  restoration  activities 
undertaken  as  part  of  today's  preferred 

option. 

EPA  recognizes  that  substantial 
information  exists  regarding  wetlands 
mitigation  and  restoration.  For  example, 
tools  and  procedures  exist  to  assess 
wetlands  in  the  context  of  section  404 
of  the  Clean  Water  Act.^^  However, 
restoration  of  other  aquatic  systems 
such  as  estuaries  is  complex  and 
continues  to  evolve.  EPA  seeks 


=5  For  a  discussion  of  the  extensive  range  of 
experience  with  wetland  restoration  efforts,  see 
Wetlands.  Third  Edition,  William  J.  Mitsch  and 
James  G.  Gosselink,  pp.  653-686. 

**  For  a  general  discussion  on  different 
assessment  procedures  see  The  Process  of  Selecting 
a  Wetland  Assessment  Procedure:  Steps  and 
Considerations,  by  Candy  C.  Bartoldus,  Wetland 
foumal.  Vol.  12.  No.  4,  Fall  2«XX). 


comment  on  how  it  may  measure  the 
success  or  failure  of  restoration 
activities  given  the  high  degree  of 
uncertainty  associated  vrith  many  areas 
of  this  developing  science  and  that 
many  of  these  activities  do  not  produce 
measurable  results  for  many  months  or 
years  after  they  are  implemented.  For 
these  reasons,  EPA  requests  comment 
on  whether  to  require  that  a  facility 
using  restoration  measures  restore  more 
fish  and  shellfish  than  the  number 
subjected  to  impingement  mortality  or 
entrainment.  EPA  believes  that  restoring 
or  mitigating  above  Ae  level  that 
reflects  best  technology  available  for 
minimizing  adverse  environmental 
impact  (e.g.,  restocking  higher  numbers 
of  fish  than  those  impinged  or  entrained 
by  facility  intakes  or  restoring  aquatic 
system  acreages  at  ratios  greater  than 
one-to-one)  would  help  build  a  margin 
of  safety,  particularly  when  the 
uncertainties  associated  with  a 
particular  restoration  activity  are  known 
to  be  high. 

The  concept  of  compensatory 
mitigation  ratios  being  greater  than  one- 
to-one  is  found  in  other  programs.  For 
example,  imder  the  CWA  section  404 
program  no  set  mitigation  ratio  exists, 
however,  current  policies  require  no  net 
loss  of  aquatic  resources  on  a 
programmatic  basis.  The  permitting 
authority  often  requires  permit 
applicants  to  provide  more  than  one-to- 
one  mitigation  on  an  acreage  basis  to 
address  3ie  time  lapse  between  when 
the  permitted  destruction  of  wetlands 
takes  place  and  when  the  newly  , 
restored  or  created  wetlands  are  in  place 
and  ecologically  fimctioning.  The 
permit  may  also  require  more  than  one- 
to-one  replacement  to  reflect  the  fact 
that  mitigation  is  often  only  partially 
successful.  Alternatively,  in 
circumstances  where  there  is  a  high 
confidence  that  the  mitigation  will  be 
ecologically  successful,  the  restoration/ 
creation  has  already  been  completed 
prior  to  permitted  impacts,  or  when  the 
replacement  wetlands  will  be  of  greater 
ecological  value  than  those  they  are 
replacing,  the  permitting  authority  may 
require  less  than  one-to-one 
replacement. 

In  the  case  of  section  316(b), 
restocking  numbers  and  restoration 
ratios  could  be  established  either  by  the 
Director  on  a  permit-by-pennit  basis  or 
by  EPA  in  the  final  rule.  EPA  requests 
comment  on  establishing  margins  of 
safety  for  restoration  measures 
(particularly  for  activities  associated 
with  outcomes  having  a  high  degree  of 
imcertainty)  and  identifying  the 
appropriate  authority  for  establishing 
safety  measures.  EPA  also  seeks 
coomient  on  an  appropriate  basis  for 


Federal  Register /Vol.  67,  No.  68 /Tuesday,  April  9,  2002  /  Proposed  Rules 17149 


b.  What  Should  Be  the  Minimum 
Frequencies  for  Impingement  and 
Entrainment  Compliance  Monitoring? 


very  difficult  to  conduct  and  interpret 
for  use  in  decisionmaking  (see  section 
VI.A.S.b.below).  EPA  invites  comment 


(1)  Quantified  and  Monetized  Baseline 
Impingement  and  Entrainment  Losses 

To  evaluate  the  total  economic  impact 
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establishing  safety  margins  (e.g.,  based 
exclusively  on  project  uncertainty, 
relative  functional  value  or  rareness  of 
the  system  being  restored,  or  a 
combination  of  these)  to  ensiue  that 
restoration  measiues  achieve 
performance  comparable  to  intake 
technologies. 

EPA  also  recognizes  that  restoration 
measures  may  in  some  cases  provide 
additional  environmental  benefits  that 
design  and  construction  technologies 
and  operational  measures  focused  solely 
on  reducing  impingement  and 
entrainment  would  not  provide.  For 
example,  fish  restocking  facilities  may 
be  able  to  respond,  on  relatively  short 
notice,  to  species-specific  needs  or 
threats,  as  identified  by  fish  and  wildlife 
management  agencies.  Habitat 
restoration  measures  may  provide 
important  benefits  beyond  direct  effects 
on  fish  and  shellfish  niunbers,  such  as 
flood  control,  habitat  for  other  wildlife 
species,  pollution  reduction,  and 
recreation.  EPA  requests  comment  on 
whether  and  how  additional 
environmental  benefits  should  also  be 
considered  in  determining  appropriate 
fish  and  shellfish  rates  for  restoration 
projects. 

Assessing  the  full  range  of 
reqxiirements  necessary  for  the  survival 
of  aquatic  organisms  requires 
understanding  and  use  of  knowledge 
fit>m  multiple  scientific  disciplines 
(aquatic  biology,  hydrology,  landscape 
ecology)  that  together  address  the 
biological  and  physical  requirements  of 
particular  species.  Under  today's 
preferred  option,  restoration  planners 
would  utilize  the  full  range  of 
disciplines  available  when  designing 
restoration  measures  for  a  facility.  Plans 
utilizing  an  insufficient  range  of 
knowledge  are  more  likely  to  fail  to 
account  for  all  aquatic  organism 
survival  requirements. 

For  some  aquatic  organisms,  or  for 
certain  Ufe  stages  of  some  aquatic 
organisms,  there  may  not  be  sufficient 
knowledge  of  the  factors  required  for 
that  organism's  survival  and  thus 
restoration  planners  would  be  unable  to 
address  those  factors  directly  in  a 
restoration  plan.  In  such  cases,  it  may  be 
necessary  for  restoration  planners  to 
plan  to  create  habitat  that  replicates  as 
closely  as  possible  those  habitats  in 
which  the  aquatic  organisms  are  found 
to  thrive  natiirally.  Suitable  habitat  can 
be  created  or  restored,  or  existing 
habitats  can  be  enhanced  in  order  to 
provide  suitable  habitat  for  the 
organisms  of  concern.  In  this  manner, 
appropriate  conditions  can  be  created 
even  without  full  imderstanding  of  an 
organism's  requirements.  Habitat 
approaches  also  have  the  benefit,  when 


properly  designed,  of  simultaneously 
providing  suitable  survival  conditions 
for  multiple  species.  In  contrast, 
measures  such  as  stocking  and  fish 
ladders  provide  benefits  for  much  more 
limited  number  of  species  and  life 
stages. 

La  some  cases,  conservation  of 
existing,  functional  habitats — 
particularly  conservation  of  habitats  that 
are  vulnerable  to  human  encroachment 
and  other  anthropogenic  impacts — may 
be  desirable  as  part  of  a  facility's 
restoration  effort.  In  the  case  of 
conservation,  the  functionality  of  the 
habitat  would  not  be  compromised, 
therefore  eliminating  inxxch  of  the 
uncertainty  associated  with  measuring 
the  success  of  other  restoration  efforts 
such  as  habitat  enhancement  or 
creation.  However,  because  conserved 
habitat  is  already  contributing  to  the 
relative  productivity  and  diversity  of  an 
aquatic  system,  conservation  measures 
wovdd  not  necessarily  ensure  a  net 
benefit  to  the  waterbody  or  watershed  of 
concern.  EPA  seeks  comment  on 
whether  habitat  conservation  would  be 
an  appropriate  component  of  a  facility's 
restoration  efforts. 

Restoration  projects  should  not 
unduly  compromise  the  health  of 
already-existing  aquatic  organisms  in 
order  to  restore  aquatic  organisms  for 
purposes  of  section  316(b).  Such 
alterations  could  negate  or  detract  from 
accomplishments  under  a  restoration 
plan  and  produce  an  insufficient  net 
benefit.  For  example,  fish  stocking  ' 
programs  might  introduce  disease  or 
weaken  the  genetic  diversity  of  an 
ecosystem.  Habitat  creation  programs 
should  not  alter  well-functioning 
habitats  to  better  support  species  of 
concern  identified  in  the  restoration 
plan,  but  rather  should  focus  on 
restoring  degraded  habitats  that 
historically  supported  the  types  of 
aquatic  organisms  currentiy  impacted 
by  a  facility's  cooling  water  intake. 

Another  issue  to  consider  when 
relying  on  restoration  projects  that 
involve  habitat  creation  is  that  many 
such  projects  can  take  months  or  years 
to  reach  their  full  level  of  p«iormance. 
The  performance  of  these  projects  often 
relies  heavily  on  establishment  and 
growth  of  higher  vegetation  and  of  the 
natural  communities  that  rely  on  such 
vegetation.  Establishment  and  growth  of 
both  vegetation  and  natural 
communities  can  take  months  to  years 
depending  on  the  type  of  habitat  ujider 
development.  Restoration  planners  need 
to  ensure  that  performance  levels  are 
met  at  all  points  in  a  mitigation  process. 
Where  facilities  are  depending  in  part 
on  habitat  creation,  this  may  entail 
supplementing  habitat  creation 


measures  with  other  restoration 
measures  diuing  the  early  stages  of 
habitat  creation  in  order  to  ensure  all 
facility  impacts  are  properly  mitigated. 

Unoer  the  preferred  option, 
restoration  plans  should  be  developed 
in  sufficient  detail  to  address  the  issues 
above  before  significant  resources  are 
committed  or  other  actions  taken  that 
are  difficult  to  reverse.  EPA  invites 
comment  on  the  role  of  restoration  in 
addressing  the  impact  of  cooling  water 
intake  structures.  EPA  invites 
commenters  to  suggest  alternative 
approaches  to  ensuring  that  restoration 
efforts  are  successful. 

6.  Impingement  and  Entrainment 
Assessments 

a.  What  Are  the  Minimum  Elements  of 
an  Impingement  Mortality  and 
Entrainment  Characterization  Study? 

Today's  proposal  requires  the  permit 
applicant  to  conduct  an  Impingement 
Mortality  and  Entrainment 
Characterization  Study  §  125.95(b)(3)  to 
support  many  important  analyses  and 
decisions.  The  data  from  this  Study 
supports  development  of  the  calculation 
baseline  for  evaluating  reductions  in 
impingement  mortality  and 
entrainment,  documents  current 
impingement  mortality  and 
entrainment,  and  provides  the  basis  for 
evaluating  the  performance  of  potential 
technologies,  operational  measiu«s  and/ 
or  restoration  measures.  Should  a 
facility  request  a  site-specific 
determination  of  best  technology 
available  for  minimizing  adverse 
environmental  impact,  the  Study  would 
provide  ^e  critical  biological  data  for 
estimating  monetized  benefits. 

EPA  invites  comment  on  whether  the 
narrative  criteria  at  §  125.95(b)(1)  are 
sufficienUy  comprehensive  and  specific 
to  ensure  that  scientifically  valid, 
representative  data  are  used  to  support 
the  various  approaches  for  determining 
best  technology  available  for 
minimizing  adverse  environmental 
impact  in  today's  proposal.  EPA 
recognizes  the  difficulties  in  obtaining 
accurate  and  precise  samples  of  aquatic 
organisms  potentially  subject  to 
impingement  and  entrainment.  EPA  also 
recognizes  that  biological  activity  in  the 
vicinity  of  a  cooling  water  intake 
structvue  can  vary  to  great  degree,  both 
within  and  between  years,  seasons  and 
intervals  including  time-of-day.  EPA 
invites  comment  on  whether  it  should 
set  si}ecific,  minimnm  monitoring 
frequencies  and/or  whether  it  should 
specify  requirements  for  ensuring 
appropriate  consideration  of  uncertainty 
in  the  impingement  mortality  and 
entrainment  estimates. 
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fishing  benefits  due  to  reduced 
impingement  and  entrainment.  The 
main  asKiimntinn  nf  this  model  is  that 


survey  might  ask  how  much  individuals 
would  be  willing  to  have  their 
electricity  bill  increase  from  their 


full  capacity,  at  times  when  biocides 
were  not  in  use,  and  at  times  which  may 
not  reflect  current  entrainment  rates  at 
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b.  What  Should  Be  the  Minimum 
Frequencies  for  Impingement  and 
Entrainment  Compliance  Monitoring? 

Today's  proposal  requires  compliance 
monitoring  as  specified  by  the  Director 
in  §  125.96,  but  does  not  specify 
minimum  sampling  frequencies  or 
durations.  EPA  is  considering  specifying 
minimum  frequencies  for  impingement 
and  entrainment  sampling  for 
determining  compliance.  EPA  invites 
comment  on  including  minimum 
sampling  frequencies  and  durations  as 
follows:  for  at  least  two  years  following 
the  initial  permit  issuance, 
impingement  samples  must  be  collected 
at  least  once  per  month  over  a  24  hour 
period  and  entraiiunent  samples  must 
be  collected  at  least  biweekly  over  a  24 
hour  period  diwing  the  primary  period 
of  reproduction,  larval  recruitment  and 
peak  abundance.  These  samples  would 
need  to  be  collected  when  the  cooling 
water  intake  structure  is  in  operation. 
Impingement  and  entrainment  samples 
would  be  sufficient  in  niunber  to  give  an 
accurate  representation  of  the  annual 
and  seasonal  impingement  and 
entrainment  losses  for  all  commercial, 
recreational  and  forage  based  fish  and 
shellfish  species  and  their  life  stages  at 
the  Phase  II  existing  facility  as 
identified  in  the  Impingement  Mortality 
and  Entrainment  Characterization  Study 
required  under  §  125.95(b)(3).  Sample 
sets  would  be  of  sufficient  size  to 
adequately  address  inter-annual 
variation  of  impingement  and 
entrainment  losses.  Sampling  would  be 
planned  to  eliminate  variation  in  data 
due  to  changes  in  sampling  methods. 
Data  would  also  be  collected  using 
appropriate  quality  assurance/quality 
oontrol  procedures. 

EPA  invites  comment  on  whether 
more  frequent  sampling  would  be 
appropriate  to  accurately  assess  diel, 
seasonal,  and  annual  variation  in 
impingement  and  entrainment  losses. 
EPA  also  invites  comment  on  whether 
less  frequent  compliance  biological 
monitoring  would  be  appropriate 
(perhaps  depending  on  the  technologies 
selected  and  implemented  by  a  facility). 

%  How  Is  Entrainment  Mortality  and 
Survival  Considered  in  Determining 
Compliance  With  the  Proposed  Rule? 

I  Today's  proposed  rule  sets  a 
performance  standard  for  reducing 
entrainment  rather  than  reducing 
entrainment  mortality.  EPA  choose  this 
approach  because  EPA  does  not  have 
sufficient  data  to  establish  performance 
standards  based  on  entrainment 
mortality  for  the  technologies  used  as 
the  basis  for  today's  proposal. 
Entrainment  mortality  studies  can  be 


very  difficult  to  conduct  and  interpret 
for  use  in  decisionmaking  (see  section 
VI.A.S.b.below).  EPA  invites  comment 
on  regulatory  approaches  that  would 
allow  Phase  II  existing  facilities  to 
incorporate  estimates  of  entrainment 
mortality  and  survival  when 
determining  compliance  with  the 
applicable  performance  standards 
proposed  in  §  125.94(b)  of  today's 
proposed  rule.  EPA  invites  commenters 
to  submit  any  studies  that  document 
entrainment  survival  rates  for  the 
technologies  used  as  the  basis  for 
today's  performance  standards  and  for 
other -technologies. 

8.  What  Should  Be  Included  in  a 
Demonstration  To  Compare  Benefits  to 
Costs? 

As  part  of  a  Site-Specific 
Determination  of  Best  Technology 
Available  specified  proposed  in 
§  125.94(c)  of  today's  proposed  rule,  a 
Phase  n  existing  facility  can  attempt  to 
demonstrate  to  the  Director  that  the 
costs  of  compliance  with  the  applicable 
performance  standards  proposed  in 
§  125.94(b)  would  be  significantly 
greater  than  the  benefits  of  complying 
with  such  performance  standards  at  the 
site.  EPA  is  considering  whether  it 
should  develop  regulatory  requirements 
or  guidance  to  ouUine  appropriate 
methodologies  to  ensure  that  a  reliable 
and  objective  valuation  of  benefits  is 
derived  bom  the  best  available 
information.  The  elements  in  the  benefit 
assessment  guidance  would,  at  a 
minimum,  include  standards  for  data 
quality,  acceptable  methodologies, 
technical  peer  review,  and  public 
comment. 

a.  What  Should  Be  the  Appropriate 
Methodology  for  Benefits  Assessment? 

EPA  believes  that  a  rigorous 
environmental  and  economic  analysis 
should  be  performed  when  a  facility 
seeks  a  site-specific  determination  of 
best  technology  available  due  to 
significantiy  greater  cost  as  compared  to 
the  benefits  of  compliance  with  the 
applicable  performance  standards.  EPA 
invites  comment  on  which  of  these 
methodologies,  or  any  other,  is  the  most 
appropriate  for  determining  a  fair 
estimate  of  the  benefits  that  would 
occur  should  the  Phase  II  existing 
facility  implement  technology  to 
comply  with  the  applicable  performance 
standards.  In  addition,  EPA  invites 
comment  on  whether  narrative  benefits 
assessments  should  supplement  these 
methodologies  to  properly  account  for 
those  benefits  which  cannot  be 
quantified  and  monetized. 


(1)  Quantified  and  Monetized  Baseline 
Impingement  and  Entrainment  Losses 

To  evaluate  the  total  economic  impact 
to  fisheries  with  regard  to  impingement 
and  entrainment  losses  at  an  existing 
facility,  the  impacts  on  commercial, 
recreational,  and  forage  species  must  be 
evaluated.  Commercial  fishery  impacts 
are  relatively  easy  to  value  because 
commercially  caught  fish  are  a 
commodity  with  a  market  price  for  the 
individual  species.  Recreation  fishery 
impacts  are  based  on  benefits  transfer 
methods,  applying  the  results  from 
nonmarket  valuation  studies.  Valuing 
recreational  impacts  involves  the  use  of 
willingness-to-pay  values  for  increases 
in  recreational  catch  rates.  The  analysis 
of  the  economic  impact  of  forage  species 
losses  can  be  determined  by  estimating 
the  replacement  costs  of  these  fish  if 
they  were  to  be  restocked  with  hatchery 
fish,  or  by  considering  the  foregone 
biomass  production  of  forage  fish 
resulting  from  impingement  and 
entrainment  losses  and  the 
consequential  foregone  production  of 
commercial  and  recreation  species  that 
prey  on  the  forage  species.  Trophic 
transfer  efficiency  is  used  to  estimate 
the  value  of  forage  fish  in  terms  of  the 
foregone  biomass  production  and  the 
consequential  foregone  production  of 
commercial  and  recreational  species 
that  prey  upon  them.  This  methodology 
can  also  incorporate  nonuse  or  passive 
values.  Nonuse  or  passive  use  values 
include  the  concepts  of  existence 
(stewardship)  and  bequest 
(intergenerational  equity)  motives  to 
value  environmental  changes.  In 
Regulatory  Impact  Analyses,  EPA  values 
nonuse  impacts  at  50%  of  value  of  the 
recreational  use  impact.  ^^  EPA  invites 
comment  on  the  inclusion  of  this 
approach  for  estimating  nonuse  or 
passive  values.  Examples  of  the  use  of 
this  method  for  evaluating  benefits  are 
provided  in  the  Case  Study  Document. 

EPA  notes  that  in  locations  where 
fisheries  have  been  depleted  by 
cumulative  and  long  term  impingement 
and  entrainment  losses  bom.  cooling 
water  intake  structures,  this 
methodology  may  not  be  the  most 
appropriate  as  it  may  have  a  tendency 
to  underestimate  the  long  term  benefits 
associated  with  technology 
implementation. 

(2)  Random  Utility  Model 

The  Random  Utility  Model  (RUM) 
estimates  the  effect  of  improved  fishing 
opportunities  to  determine  recreational 


"'Fisher,  A.  and  R.  Raucher.  1984.  Intrinsic 
benefits  of  improved  water  quality:  Conceptual  and 
empirical  perspectives.  Advances  in  Applied  Micro- 
Economics.  3:37-66. 
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situations  where  Federal,  State,  or 
Tribal  law  might  be  violated, 
narticularlv  where  such  violations 


stressed  or  imder-populated.  EPA  also        thresholds  for  triggering  the  requirement 
believes  that  in  some  waterbodies.  for  entrainment  controls:  (1)  5%  of  the 

heavy  fishing  pressings  have  greatly  mean  flow  measured  during  the 


17150 


Federal  Regigter/VoL  67,  No.  68/ Tuesday,  April  9.  2002 / Proposed  Rules 


fishing  benefits  due  to  reduced 
impingement  and  entrainment.  The 
main  assumption  of  this  model  is  that 
anglers  will  get  greater  satisfaction,  and 
thus  greater  economic  value,  from  sites 
where  the  catch  rate  is  higher.  When 
anglers  enjoy  fishing  trips  with  higher 
catch  rates,  they  may  take  more  fishing 
trips  resulting  in  a  greater  overall  value 
for  fishing  in  the  region.  This  method 
requires  information  on  the 
socioeconomic  characteristics  of  anglers 
and  their  fishing  preference  in  terms  of 
location  and  target  species,  information 
on  site  characteristics  that  are  important 
determinants  of  anglers'  behavior,  and 
the  estimated  price  of  visiting  the  sites. 
Two  models  are  used  for  estimating  the 
total  economic  value  of  recreational  fish 
to  anglers,  the  discrete  choice  model 
which  focuses  on  the  choice  of  fishing 
site  by  individual  anglers  and  the  trip 
participation  model  which  estimates  the 
number  of  trips  that  an  angler  will  take 
annually.  A  more  thorough  description 
of  the  RUM  can  be  found  in  Chapter 
AlO  of  the  Case  Study  Document. 
Examples  of  its  use  are  provided  in 
Chapter  5  of  the  case  studies  for 
Delaware  Bay  (Part  B),  Ohio  River  (Part 
C)  and  Tampa  Bay  (Part  F). 

The  greatest  strength  of  this  model  is 
that  it  is  able  to  estimate  a  theoretically 
defensible  monetary  value  for 
recreational  fishing  benefits.  The 
weakness  in  the  model  is  its 
dependence  on  the  availability  of  survey 
data  on  angler  preferences,  and  the  bias 
associated  with  conducting  a  survey. 
This  approach  is  also  limited  to 
estimating  recreational  benefits  only, 
and  should  be  used  in  conjunction  with 
another  methodology  that  values 
commercial  and  forage  species  impacts 
and  other  benefit  categories  where  these 
are  significant. 

(3)  Contingent  Valuation  Approach 

Stated  preference  methods  attempt  to 
measure  willingness-to-pay  values 
directly.  Unlike  the  revealed  preference 
methods,  such  as  the  RUM  described 
above,  that  determine  values  for 
environmental  goods  and  services  from 
observed  behavior,  stated  preference 
methods  rely  on  data  from  surveys  that 
directly  question  respondents  about 
their  preferences  to  measure  the  value  of 
environmental  goods  and  services. 
Contingent  valuation  is  one  of  the  most 
well  developed  of  the  stated  preference 
methods.  Contingent  valuation  surveys 
either  ask  respondents  if  they  would 
pay  a  specified  amount  for  a  described 
commodity  (usually  a  change  in 
environmental  quality)  or  ask  their 
highest  willingness-to-pay  for  that 
commodity.  For  example,  in  the  case  of 
section  316(b),  a  contingent  valuation 


survey  might  ask  how  much  individuals 
would  be  willing  to  have  their 
electricity  bill  increase  from  their 
utility's  power  plants  to  avoid  the 
impacts  of  impingement  and 
entrainment  on  fish  and  shellfish,  as 
well  as  impacts  on  threatened  and 
endangered  species.  One  strength  of 
contingent  valuation  estimates  is  that 
they  include  the  nonuse  values  such  as 
option,  existence,  and  bequest  values,  so 
adjustments  to  the  estimates  to  cover 
these  values  are  not  needed.  A  weakness 
of  this  approach  is  that  respondents  are 
asked  to  value  a  hypothetical  good  and 
they  do  not  have  to  back  up  their  stated 
willingness-to-pay  with  actual 
expenditures.  However,  this  concern 
can  be  minimized  by  placing  the 
valuation  questions  in  the  context  of 
familiar  economic  transactions  (e.g., 
increases  in  electricity  bills). 

b.  Should  Estimates  of  Entrainment 
Mortality  and  Survival  Be  Included  in 
Benefits  Assessments? 

The  proposed  rule  language  for  Phase 
II  existing  facilities  does  not  preclude 
the  use  of  estimates  of  entrairunent 
mortality  and  siirvival  when  presenting 
a  fair  estimation  of  the  monetary 
benefits  achieved  through  the 
installation  of  the  best  technology 
available,  instead  of  assuming  100 
percent  entrainment  mortality.  In  EPA's 
view,  estimates  of  entrainment  mortality 
and  survival  used  for  this  purpose 
should  be  based  on  sound  scientific 
studies.  EPA  believes  such  studies 
should  address  times  of  both  full  facility 
capacity  and  peak  abundance  of 
entrained  organisms.  EPA  requests 
comment  on  whether  it  is  appropriate  to 
allow  consideration  of  entrainment 
mortality  and  survival  in  benefit 
estimates,  and  if  so,  should  EPA  set 
minimum  data  quality  objectives  and 
standards  for  a  study  of  entrainment 
mortality  and  survival  used  to  support 
a  site-specific  determination  of  best 
technology  available  for  minimizing 
adverse  environmental  impact.  EPA 
may  decide  to  specify  such  data  quality 
objectives  and  standards  either  in  the 
final  rule  language  or  through  guidance. 

A  more  thorough  discussion  of 
entrainment  survival  is  provided  in 
Chapter  D7  of  the  EBA.  In  this  chapter, 
EPA  has  reviewed  a  number  of 
entrainment  survival  studies  (see  DCN 
2-017A-R7  in  Docket  W-00-03).  EPA's 
preliminary  review  of  these  studies  has 
raised  a  number  of  concerns  regarding 
the  quality  of  data  used  to  develop  some 
estimates  of  entrainment  smvival. 
Specifically,  the  majority  of  studies 
reviewed  collected  samples  at  times  of 
low  organismal  abimdance,  at  times 
when  the  facility  was  not  operating  at 


full  capacity,  at  times  when  biocides 
were  not  in  use,  and  at  times  which  may 
not  reflect  current  entrainment  rates  at 
the  facility.  These  sampling  conditions 
may  lead  to  overestimation  of 
entrainment  survival.  In  addition,  the 
majority  of  studies  reviewed  had  very 
low  sample  sizes  and  calculated 
survival  for  only  a  few  of  all  species 
entrained.  EPA  is  also  concerned  that 
entrainment  survival  estimates  were 
based  on  mortal  effects  only  and  did  not 
address  sub-lethal  entrainment  effects, 
which  can  include  changes  to 
organismal  growth,  development,  and 
reproduction.  EPA  invites  comment  on 
its  preliminary  review  of  the  data 
quality  of  entrainment  survival  studies 
provided  in  Chapter  D7.  EPA  also 
requests  that  commenters  submit 
additional  entrainment  survival  or 
mortality  studies  for  review. 

9.  When  Could  the  Director  Impose 
More  Stringent  Requirements? 

Proposed  §  125.94(e)  provides  that  the 
Director  could  establish  more  stringent 
requirements  relating  to  the  location, 
design,  construction,  or  capacity  of  a 
cooling  water  intake  structure  at  a  Phase 
II  existing  facility  than  those  that  would 
be  required  based  on  the  proposed 
performance  standards  in  the  rule 
(§  125.94(b)),  or  based  on  the  proposed 
site-specific  determination  of  best 
technology  allowed  under  the  rule 
(§  125.94(c)),  where  compliance  with 
the  proposed  requirements  of 
§  125.94(b)  or  (c)  would  not  meet  the 
requirements  of  applicable  Tribal,  State 
or  other  Federal  law.  The  relevant  State 
law  may  include,  but  is  not  necessarily 
limited  to.  State  or  Tribal  water  quality 
standards,  including  designated  uses, 
criteria,  and  antidegradation  provisions; 
endangered  or  threatened  species  or 
habitat  protection  provisions;  and  other 
resource  protection  requirements.  The 
term  "other  Federal  law"  is  intended  to 
denote  Federal  laws  others  than  section 
316(b),  and  could  include,  but  not  be 
limited  to,  the  Endangered  Species  Act, 
16  U.S.C.  1531  e^  seq.,  the  Coastal  Zone 
Management  Act,  16  U.S.C.  1451  et  seq., 
the  Fish  and  Wildlife  Coordination  Act, 
16  U.S.C.  661  et  seq.,  the  Wild  and 
Scenic  Rivers  Act,  16  U.S.C.  1273  et 
seq..  and  potentially  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  16  U.S.C.  1801  et  seq. 
See  40  CFR  122.49  for  a  brief 
description  of  these  and  certain  other 
laws.  Note  that  these  laws  may  apply  to 
federally  issued  NPDES  permits 
independent  of  this  proposed  rule. 

EPA  expects  that  Federal,  State,  and 
Tribal  resource  protection  agencies  will 
work  with  Federal  and  State  Directors 
and  permittees  to  identify  and  assess         "^ 
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situations  where  Federal,  State,  or 
Tribal  law  might  be  violated, 
particularly  where  such  violations 
involve  impacts  to  species  of  concern. 
For  example,  the  U.S.  Fish  and  Wildlife 
Service  and  the  National  Marine 
Fisheries  Service  implement  the 
Endangered  Species  Act.  Where  a 
NPDES  permit  for  a  cooling  water  intake 
structure  would  comply  with  the 
performance  requirements  of  §  125.94(b) 
or  (c)  but  may  harm  endangered  species 
or  critical  habitat,  EPA  expects  the 
resource  agencies  to  contribute  their 
expertise  to  the  evaluation  and 
decisioiunaking  process. 

EPA  is  considering  whether  to 
establish  additional  criteria  for  when 
the  Director  could  establish  more 
stringent  requirements.  EPA  requests 
comment  on  specifying  that  more 
stringent  requirements  would  be 
appropriate  when  compliance  with  the 
applicable  requirements  in  §  125.94(b) 
and  (c)  would  (1)  result  in  unacceptable 
effects  on  migratory  and/or  sport  or 
commercial  species  of  concern  to  the 
Director;  and  (2)  not  adequately  address 
cumulative  impacts  caused  by  multiple 
intakes  or  multiple  stressors  vrithin  the 
waterbody  of  concern.  Unacceptable 
effects  on  sport  or  commercial  species  of 
concern  might  include  a  significant 
reduction  in  one  or  more  such  species 
due  to  direct  or  indirect  effects  of  one 
or  more  cooling  water  intake  structures. 
Examples  of  unacceptable  effects  on 
migratory  species  of  concern  might 
include  the  interference  with  or 
disruption  of  migratory  pathways, 
patterns,  or  behavior.  Multiple  stressors 
within  the  waterbody  of  concern  might 
include  toxics,  nutrients,  low  dissolved 
oxygen,  habitat  loss,  non-point  source 
runoff,  and  pathogen  introductions.  EPA 
is  also  concerned  about  the  potential 
stress  from  multiple  intakes  because 
demonstration  studies  are  typically 
conducted  on  an  individual  facility 
basis  and  do  not  consider  the  effects  of 
multiple  intakes  on  local  aquatic 
organisms. 

EPA  notes  that  under  section  510  of 
the  CWA,  States  already  have  the 
authority  to  establish  more  stringent 
conditions  in  any  permit  in  accordance 
with  State  law.  However,  this  provision 
does  not  apply  in  cases  where  EPA  is 
the  permitting  authority.  EPA  requests 
comment  on  whether  any  explicit 
regulatory  provision  for  more  stringent 
requirements  is  needed  in  light  of 
section  510. 

EPA  also  notes  that  States  have 
designated  many  waterbodies  for  the 
propagation  of  fish  and  shellfish  that  are 
not  attaining  such  uses  due  to  pollution, 
and  that,  in  these  waters,  aquatic 
communities  may  be  significantly 


stressed  or  imder-populated.  EPA  also 
believes  that  in  some  waterbodies, 
heavy  fishing  pressures  have  greatly 
altered  and  reduced  aquatic 
conuniuiities.  EPA  anticipates  that 
studies  valuing  the  monetized  benefits 
of  reducing  impingement  and 
entrairunent  may  not  identify  significant 
site-specific  benefits  in  such  areas  and, 
should  one  or  more  permit  applicants 
request  site-specific  determinations  of 
less-costly  best  technology  available  for 
minimizing  adverse  environmental 
impact,  a  State  may  not  have  authority 
to  deny  such  requests.  EPA  requests 
comment  on  whether  recovery  of 
aquatic  communities  in  such 
waterbodies  might  be  delayed  by  use  of 
the  significantly  greater  cost-to-benefit 
test  proposed  today.  EPA  requests 
comment  on  an  regulatory  alternative 
that  would  explicitly  allow  the  Director 
to  require  more  stringent  technologies  or 
measiues  where  not  doing  so  would 
delay  recovery  of  an  aquatic  species  or 
community  that  fish  and  wildlife 
agencies  are  taking  active  measures  to 
restore,  such  as  imposing  significant 
harvesting  restrictions. 

10.  Discussion  of  the  5%  Flow 
Threshold  in  Freshwater  Rivers 

The  withdrawal  threshold  is  based  on 
the  concept  that,  absent  any  other 
controls,  withdrawal  of  a  unit  voliune  of 
water  from  a  waterbody  will  result  in 
the  entrainment  of  an  equivalent  imit  of 
aquatic  life  (such  as  eggs  and  larval 
organisms)  suspended  in  that  volvune  of 
the  water  colunm.  This,  in  turn,  is 
related  to  the  idea  that,  absent  any 
controls,  the  density  of  aquatic 
organisms  withdrav\m  by  a  cooling  water 
intake  structure  is  equivalent  to  the 
density  of  organisms  in  the  water 
column.  Thus,  if  5%  of  the  mean  annual 
flow  is  withdrawn,  it  would  generally 
result  in  the  entrairunent  of  5%  of  the 
aquatic  life  within  the  area  of  hydraulic 
influence  of  the  intake.  EPA  believes 
that  it  is  unacceptable  to  impact  more 
than  5%  of  the  organisms  within  the 
area  of  an  intake  structure.  Hence,  if  the 
facility  withdraws  more  than  5%  of  the 
mean  annual  flow  of  a  freshwater  river 
or  stream,  the  facility  would  be  required 
to  reduce  entrainment  by  60-90%.  EPA 
discussed  these  concepts  in  more  detail 
and  invited  comment  on  the  use  of  this 
threshold  and  supporting  documents  in . 
its  NODA  for  the  New  FaciUty  Rule  (66 
FR  28863).  In  today's  proposed  rule, 
EPA  again  invites  comment  on  use  of 
this  threshold  for  Phase  11  existing 
facilities  and  on  the  supporting 
dociunents  for  this  threshold  that  were 
referenced  in  the  NODA. 

EPA  also  requests  comment  on  the 
following  alternative  withdrawal 


thresholds  for  triggering  the  requirement 
for  entrainment  controls:  (1)5%  of  the 
mean  flow  measured  during  the 
spawning  season  (to  be  determined  by 
the  average  of  flows  during  the 
spawning  season,  but  remaining 
applicable  to  non-spawning  time 
periods);  (2)  10%  or  15%  of  the  mean 
annual  or  spawning  season  flow;  (3) 
25%  of  the  7Q10;  and  (4)  a  species- 
specific  flow  threshold  that  would  use 
minimum  flow  requirements  of  a 
representative  species  to  determine 
allowable  withdrawals  frtim  the 
waterbody. 

11.  State  or  Tribal  Alternative 
Requirements  That  Achieve  Comparable 
Enviromnental  Performance  to  the 
Regulatory  Standards  Within  a 
Watershed 

In  §  125.90,  today's  proposal  includes 
an  alternative  vyhere  an  authorized  State 
or  Tribe  may  choose  to  demonstrate  to 
the  Administrator  that  it  has  adopted 
alternative  regulatory  requirements  that 
will  result  in  environmental 
performance  within  a  watershed  that  is 
comparable  to  the  reductions  in 
impingement  mortality  and  entrainment 
that  would  otherwise  be  achieved  under 
§  125.94.  If  a  State  or  Tribe  can 
successfully  make  this  demonstration, 
the  Administrator  is  to  approve  the 
State  or  Tribe's  alternative  regulatory 
requirements. 

EPA  is  proposing  that  such  alternative 
requirements  achieve  comparable 
performance  at  the  watershed  level, 
rather  than  at  larger  geographic  scales  or 
at  the  individual  facility-level,  to  allow 
States  and  Tribes  greater  flexibility  and. 
potentially,  greater  efficiency  in  efforts 
to  prevent  or  compensate  for 
impingement  mortality  and  entrainment 
losses,  while  still  coordinating  those 
efforts  within  defined  ecological 
boundaries  where  the  increased  impacts 
are  directly  offset  by  controls  or 
restoration  efforts.  Requiring 
performance  level  assessment  to  take 
place  at  the  watershed  level  ensures  that 
facility  mitigation  efforts  take  the 
overall  healdi  of  the  waterbody  in  the 
target  watershed  into  account. 

The  Agency  requests  comment  on  all 
aspects  of  this  approach,  including  the 
appropriate  definition  of  watershed.  A 
watershed  is  generally  a  hydrologically- 
delineated  geographic  area,  typically  the 
area  that  drains  to  a  surface  waterbody 
or  that  recharges  or  overlays  ground 
waters  or  a  combination  of  both. 
Watersheds  can  be  defined  at  a  variety 
of  geographic  scales.  The  United  States 
Geological  Survey  (USGS)  defines 
watersheds  (hydrologic  units)  in  the 
United  States  at  scales  ranging  from  the 
drainage  areas  of  major  rivers,  such  as 


17152 


Federal  Register /Vol.  67,  No.  68 /Tuesday.  April  9.  2ti02  /  Proposed  Rules 


the  Missouri  to  small  surface  drainage       environmental  performance  within  each     determination  to  conduct  a 

basins,  combinations  of  drainage  basins,     watershed.  EPA  requests  comment  on         Comprehensive  Cost  Evaluation  Study. 


.  J   .11 Oa-^_- 


Federal  Register / Vol.  67.  No.  68 /Tuesday.  April  9.  2002 / Proposed  Rules 


17153 


permit  applicant  had  significantly 
overestimated  costs  of  a  potential 


As  noted  above,  however,  while 
concerned  about  the  burden  of  site- 
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14.  Capacity  Utilization 
In  §  125.94  (b)(2),  the  Agency 
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the  Missouri,  to  small  surface  drainage 
basins,  combinations  of  drainage  basins, 
or  distinct  hydrologic  features.  The 
USGS  is  CTirrently  defining  additional, 
more  detailed  subdivisions  of  currently 
existing  hydrologic  units.  (See  http:// 
water.usgs.gov/GIS/huc.html.) 
Watersheds  have  been  defined  for  other 
natural  resource  programs  as  well  (e.g., 
the  Total  Maximum  Daily  Load 
program,  actions  imder  section  306  of 
the  Coastal  Zone  Management  Act). 

hi  general,  the  appropriate  scale  at 
which  to  define  a  watershed  depends  on 
a  program's  goals.  EPA  believes  that  the 
watershed  scale  selected  for  the 
piuposes  of  determining  comparability 
of  a  State  or  Tribal  alternative 
requirements  should  allow  confident 
accounting  of  impingement  and 
entrainment  levels  at  facilities  within 
the  watershed  and  of  the  results  of  the 
actions  taken  to  prevent  or  compensate 
for  impingement  and  entrainment 
losses.  EPA  invites  comment  on  use  of 
the  USGS  eight-digit  hydrologic  unit 
(generally  about  the  size  of  a  county)  as 
the  maximum  geographic  scale  at  which 
an  authorized  State  or  Tribe  could 
establish  alternative  regulatory 
requirements.  A  State  or  Tribe  could 
seek  to  establish  the  comparability  of 
alternative  regulatory  requirements  for 
as  many  eight-digit  hydrologic  xmits  as 
it  saw  fit,  but  would  need  to 
demonstrate  that  its  alternative 
requirements  achieve  environmental 
performance  comparable  to  the 
performance  standards  proposed  in 
today's  rule  within  each  such  unit. 

EPA  believes  that  defining  watersheds 
at  too  small  a  scale  might  not  allow 
sufficient  flexibility.  However,  EPA  is 
concerned  that  defining  watersheds  at  a 
very  large  scale  increases  the  potential 
that  there  will  be  no  direct  ecological 
connection  between  increased  impacts 
in  one  area  and  compensatory  efforts  in 
another. 

EPA  also  recognizes  that  States 
sometimes  assign  higher  priority  to 
protecting  some  waters  over  others.  This 
may  be  due  to  the  exceptional 
environmental,  historic,  or  cultiual 
value  of  some  waters,  or  conversely  to 
a  concern  with  multiple  stresses  already 
occurring  in  a  watershed.  It  could  also 
be  based  on  the  presence  of  individual 
species  of  particular  commercial, 
recreational,  or  ecological  importance. 
For  these  reasons.  States  with 
alternative  requirements  might  choose 
to  provide  more  protection  that  would 
be  achieved  under  §  125.94  in  some 
watersheds  and  less  protection  in 
others.  Under  ciurent  language  in 
proposed  §  125.90.  States  could  not  use 
such  an  approach  because  they  would 
not  be  able  to  demonstrate  comparable 


environmental  performance  within  each 
watershed.  EPA  requests  comment  on 
whether  it  should  instead  allow  States 
to  demonstrate  comparable 
environmental  performance  at  the  State 
level,  thus  allowing  States  the  flexibility 
to  focus  protection  on  priority 
watersheds. 

The  standard  provided  in  proposed 
§  125.90  for  evaluating  alternate  State 
requirements  is  "environmental 
performance  that  is  comparable  to  the 
reductions  that  would  otherwise  be 
achieved  under  §  125.94."  EPA 
recognizes  that  it  may  not  always  be 
possible  to  determine  precisely  the 
reductions  in  impingement  and 
entrainment  associated  with  either 
§  125.94  or  the  alternate  State 
requirements,  particidarly  at  the 
watershed  level  or  State-wide. 
Furthermore,  alternate  State 
requirements  may  provide  additional 
environmental  benefits,  beyond 
impingement  and  entrainment 
reductions,  that  the  State  may  wish  to 
factor  into  its  comparability 
demonstration.  However,  in  making  this 
demonstration,  the  State  should  make  a 
reasonable  effort  to  estimate 
impingement  and  entrainment 
reductions  that  would  occur  under 
§  125.94  and  under  its  alternate 
requirements,  and  should  clearly 
identify  any  other  environmental 
benefits  it  is  taking  into  account  and 
explain  how  their  comparability  to 
impingement  and  entrainment 
reduction  under  §  125.94  is  being 
evaluated.  EPA  invites  comment  on  the 
most  appropriate  scale  at  which  to 
define  a  watershed  to  reflect  the 
variability  of  the  nature  of  the 
ecosystems  impacted  by  cooling  water 
intake  structures  within  a  State  or  Tribal 
area  and  on  methods  for  ensuring 
ecological  comparability  within 
watershed-level  assessments.  EPA  also 
invites  comment  on  whether  defined 
watershed  boundaries  for  the  purpose  of 
section  316(b)  programs  should  lie 
entirely  within  the  political  boundaries 
of  a  Tribe  or  State  unless  adjoining 
States  and/or  Tribes  jointly  propose  to 
establish  alternative  regulatory 
requirements  for  shared  watersheds. 

12.  Comprehensive  Cost  Evaluation 
Study 

Section  125.94  of  today's  proposal 
allows  a  facility  to  request  a  site-specific 
determination  of  best  technology 
available  for  minimizing  adverse 
environmental  impact  based  on  costs 
significantly  greater  than  in  EPA's 
record,  or  significantly  greater  than  site- 
specific  benefits.  Section  125.95(b)(6)(i) 
requires  a  facility  seeking  such  a 


determination  to  conduct  a 
Comprehensive  Cost  Evaluation  Study. 

To  adequately  demonstrate  site- 
specific  compliance  costs,  EPA  believes 
that  a  facility  would  need  to  provide 
engineering  cost  estimates  that  are 
sufficiently  detailed  to  allow  review  by 
a  third  party.  The  preferred  cost 
estimating  methodology,  in  the 
Agency's  view,  is  the  adaption  of 
empirical  costs  from  similar  prdfects 
tailored  to  the  facility's  characteristics. 
The  submission  of  generic  costs  relying 
on  engineering  judgment  should  be 
verified  with  empirical  data  wherever 
possible.  In  the  cases  where  empirical 
demonstration  costs  are  not  available, 
the  level  of  detail  should  allow  the  costs 
to  be  reproduced  using  standard 
construction  engineering  unit  cost 
databases.  These  costs  should  be 
supported  by  estimates  from 
architectural  and  engineering  firms. 
Further,  the  engineering  assumptions 
forming  the  basis  of  the  cost  estimates 
should  be  clearly  documented  for  the 
key  cost  items. 

The  Agency  and  other  regulatory 
entities  have  reviewed  recent  cost 
estimates  submitted  by  permittees  for 
several  section  316(b)  and  316(a) 
demonstrations.  As  discussed  in 
Chapter  X  of  the  Technical 
Development  Document,  in  several 
cases  where  the  level  of  detail  provided 
by  the  permittee  was  sufficient  to  afford 
a  detailed  review.  EPA  has  some 
concerns  about  the  magnitude  of  these 
cost  estimates.  In  other  cases,  the 
engineering  assumptions  that  formed 
the  basis  of  the  cost  submissions  were 
insufficiently  documented  to  afford  a 
critical  review.  Based  in  part  on  these 
examples,  the  Agency  emphasizes  the 
importance  of  empirically  verified  and 
well  documented  engineering  cost 
submissions. 

The  Agency  anticipates  that  the 
inclusion  of  a  site-specific  cost  to 
benefit  test  will  continue  to  be  of 
concern  to  local  regulatory  entities  and 
the  regulated  community  in  light  of  the 
associated  burden  on  permit  writers.  In 
two  recent  cases,  significant  burden  was 
associated  with  engineering  cost 
reviews.  In  one  case,  a  regional 
authority  utilized  a  significant  portion 
of  its  annual  permitting  budget  (over 
$80,000)  and  significant  man-hours 
(approximately  500  hours)  to  review  the 
engineering  cost  estimates  submitted  in 
a  single  permit  demonstration.  In 
another  case.  EPA  conducted 
approximately  200  hours  of  senior-level 
review  of  a  single  engineering  estimate 
that  had  already  undergone  significant, 
and  costly,  local  regulatory  review.  In 
each  of  these  cases,  the  reviewers 
identified  areas  where  they  believed  the 


permit  applicant  had  sigmficantly 
overestimated  costs  of  a  potential 
compliance  option.  The  level  of  effort 
was  sufficient  to  identify  the  areas  of 
concern,  but  not  to  develop  coimter 
proposals  for  cost  estimates. 

Hovfevei,  EPA  believes  it  is  important 
to  have  a  site-specific  option  in  the  nUe 
to  cover  cases  of  exceptionally  high 
costs  and/or  minimal  benefits.  By  EPA's 
estimates,  the  costs  for  some  of  the 
technologies  on  which  the  presumptive 
performance  standards  are  based  may  be 
several  million  dollars.  In  cases  where, 
due  to  the  site-specific  factors,  an 
individual  facility's  costs  are 
significantly  higher,  or  the  benefits  are 
minimal,  the  additional  permitting 
burden  hours  (upwards  of  several 
hundred  hoiu's)  associated  with  the  site- 
specific  estimate  may  be  appropriate. 
EPA  anticipates  that  many,  if  not  most, 
facilities  will  choose  to  comply  with  the 
presiunptive  standards,  but  believes  that 
for  those  facilities  with  exceptionally 
high  costs  or  exceptionally  low  benefits, 
the  site-specific  provisions  provide  an 
important  "safety  valve." 

EPA  invites  comment  on  whether  the 
Agency  should  establish  minimum 
standards  for  a  Comprehensive  Cost 
Evaluation  Study  and  on  whether  such 
standards  should  be  established  by 
regulation  or  as  guidance  only.  EPA  also 
invites  comment  on  the  above 
discussion  of  the  biu'den  that  reviewing 
site-specific  cost  studies  poses  for 
permitting  authorities  and  on  its  belief 
that  site-specific  provisions  to  address 
cases  of  unusually  high  costs  or 
unusually  low  benefits  are  necessary. 

IS.  Cost-Benefit  Test 

EPA  requests  comment  on  the  cost- 
benefit  provision  in  §  124.95.  EPA 
placed  several  documents  in  the  docket 
for  the  new  facilities  final  rule  (see 
docket  items  2-034A  and  2-034B)  that 
summarized  information  from  several 
States  on  the  biu-dens  of  site-specific 
decisionmaking.  To  make  section  316(b) 
determinations  for  large  power  plants  in 
the  Southeast  in  the  late  1970s  and  early 
1980s.  EPA  estimates  a  workload  of  as 
much  as  650  person  hoius  per  permit 
and  $25,000  contract  dollars,  with  an 
additional  (and  potentially  larger) 
resource  investment  by  State  permitting 
authorities.  To  reissue  a  permit  to  the 
Salem  Nuclear  Generating  Station,  the 
New  Jersey  Department  of  Environment 
Protection  recently  reviewed  and 
considered  a  36-volume  permit 
application  supported  by  137  volumes 
of  technical  and  reference  materials. 
The  facility  filed  its  application  in  1994; 
NJDEP  made  its  decision  in  2001.  EPA 
invites  comments  on  these  burden, 
estimates. 


As  noted  above,  however,  while 
concerned  about  the  burden  of  site- 
specific  section  316(b)  determinations, 
EPA  also  recognizes  the  much  larger 
costs  of  complying  with  the 
presumptive  performance  standards  and 
believes  that  some  provision  for 
situations  where  costs  are  significantly 
greater  than  benefits  is  appropriate.  EpA 
notes  that  at  some  sites,  impingement 
and  entrainment  losses  are  minimal.  In 
such  cases  it  may  not  make  sense  to 
require  a  facility  to  spend  a  lot  of  dollars 
to  comply  with  presumptive 
performance  requirements.  EPA  is  also 
concerned  about  the  potential  for 
members  of  the  public  who  object  to  the 
authority's  site-specific  determinations 
to  raise  challenges  that  niust  be  resolved 
in  administrative  appeals  that  can  be 
very  lengthy  and  biu'densome,  followed 
in  some  cases  by  judicial  challenges.  An 
ongoing  State  study  of  permitting 
workloads  estimates  that  appeals  of 
NPDES  permits  issued  to  major  facilities 
require  40  hours  to  resolve  in  a  simple 
case  and  up  to  240  hours  for  a  very 
complex  permit.  ^^  EPA  Region  1 
estimates  that  one  year  is  required  to 
resolve  a  complex  administrative 
appeal,  involving  significant  amounts  of 
technical  and  legal  resoiuces.  Should 
the  permit  appeal  be  followed  by  a 
judicial  challenge,  EPA  Region  1 
estimates  an  additional  two  years  or 
more  of  significant  investment  of 
technical  and  legal  resources  in  one 
decision,  with  additional  time  and 
resources  needed  if  the  initial  judicial 
decision  is  appealed.  ^^  Again,  however. 
EPA  notes  that  these  burdens  may  be 
small  compared  to  the  potential  costs  of 
complying  with  presumptive 
performance  standards.  EPA  invites 
comments  on  ways  to  incorporate  site- 
specific  consideration  of  costs  and 
benefits  without  undue  burden  on  the 
Director.  In  particular.  EPA  invites 
comment  on  decision  footers  and 
criteria  for  weighing  and  balancing 
these  factors  that  could  be  included  in 
a  regulation  or  guidance  that  would 
streamline  the  workload  for  evaluating 
site-specific  applications  and  minimize 
the  potential  for  legal  challenges. 


5»  State  Water  Quality  Management  Resource 
Model,  ver.3.16  (9/00).  (See  Docket  for  today's 
proposal.)  This  is  an  on-going  joint  effort  Ijetween 
states  and  EPA  to  develop  infonnation  on  the 
resource  "gap"  facing  State  water  quality 
management  programs.  The  infonnation  included 
in  the  model  reflects  the  consensus  of  the 
participating  states  and  is  intended  to  reflect 
averages. 

s«  Communication  firom  Mr.  Mark  Stein,  Office  of 
Regional  Counsel,  US  EPA  Region  I,  Boston,  MA, 
dated  January  24,  2002.  (See  Docket  for  today's 
proposal,) 


14.  Capacity  Utilization 

hi  §  125.94  (b)(2).  the  Agency 
proposes  standards  for  reducing 
impingement  morfafity  but  not 
entrainment  when  a  facility  operates 
less  than  1 5  percent  of  the  available 
operating  time  over  the  course  of  several 
years.  Fifteen  percent  capacity 
utilization  corresponds  to  facility 
operation  for  roughly  55  days  in  a  year 
(that  is,  less  than  two  months).  The 
Agency  refers  to  this  differentiation 
between  facilities  based  on  their 
operating  time  as  a  capacity  utilization 
cut-off.  The  Agency's  record 
demonstrates  that  facilities  operating  at 
capacity  utilization  factors  of  less  than 
15  percent  are  generally  facilities  of 
significant  age,  including  the  oldest 
facilities  witihin  the  scope  of  the  rule. 
Frequently,  entities  will  refer  to  these 
facilities  as  peaker  plants,  though  the 
definition  extends  to  a  broader  range  of 
facilities.  These  peaker  plants  are  less 
efficient  and  more  costly  to  operate  than 
other  facilities.  Therefore,  operating 
companies  generally  utilize  them  only 
when  demand  is  highest  and,  therefore, 
economic  conditions  are  favorable. 
Because  these  facilities  operate  only  a 
fraction  of  the  time  compared  to  other 
facilities,  such  as  base-load  plants,  the 
peaking  plants  achieve  sizable  flow 
reductions  over  their  maximum  design 
annual  intake  flows.  Therefore,  the 
concept  of  an  entrainment  reduction 
requirement  for  such  facilities  does  not 
appear  necessary.  Additionally,  the 
plants  typically  operate  during  two 
specific  periods:  the  extreme  winter  and 
the  extreme  summer  demand  periods. 
Each  of  these  periods  can,  in  some 
cases,  coincide  with  periods  of 
abundant  aquatic  concentrations  and/or 
sensitive  spawning  events.  However,  it 
is  generally  accepted  that  peak  winter 
and  summer  periods  will  not  be  the 
most  crucial  for  aquatic  organism  ' 
communities  on  a  national  basis. 

Of  the  facilities  exceeding  the 
capacity  utilization  cut-off,  the  median 
and  average  capacity  utilization  is  50 « 
percent.  As  a  general  rule,  steam  plants 
operate  cyclically  between  100  percent 
load  and  standby.  In  turn,  the  intake 
flow  rate  of  a  typical  steam  plant  cycles 
between  full  design  intake  flow  and 
standby.  Facilities  operating  with  an 
average  capacity  utilization  of  50 
percent  would  generally  withdraw  more 
than  three  times  as  much  water  over  the 
course  of  time  than  a  faciUty  with  a   , 
capacity  utilization  of  less  than  15. 
Therefore,  the  capacity  utilization  cut- 
off coincides  with  an  approximate  flow 
reduction,  and  hence  entrainment 
reduction,  of  roughly  70  percent  as. 
compared  to  the  average  facility  above 
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Steam  electric  generating  facilities  that 
have  closed-cycle,  recirculating  cooling 
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occurred.  A  brief  description  of  these 
conversions  follows.  The  Technical 
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costs  of  such  conversions.  According  to 
EPA's  cost  estimates,  capital  costs  for 
individual  hieh-flow  nlants  to  convert 


rivers  and  streams  to  impacts  from 
entrainment  from  cooling  water  intake 
structures. 
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the  cut-off,  which  is  within  the  range  of 
the  performance  standard  for 
entrainment  reduction.  Of  the  539 
facilities  for  which  the  Agency  has 
detailed  intake  flow  information,  53 
would  fall  under  the  capacity  utilization 
cut-off.  Were  the  Agency  to  establish  the 
cut-off  at  less  than  20  percent  capacity 
utilization,  an  additional  18  facilities 
would  be  subject  to  the  reduced 
requirements  and  the  comparable  flow 
reduction  would  be  roughly  60  percent. 
However,  the  operating  period  would 
extend  to  approximately  75  days  (that 
is,  2.5  months).  Were  the  Agency  to 
establish  the  cut-off  at  less  than  25 
percent  capacity,  108  of  the  539 
facilities  would  be  subject  to  the 
reduced  standards,  and  the  comparable 
entrainment  reduction  would  be 
roughly  54  percent.  For  a  hypothetical 
25  percent  capacity  utilization  cut-off, 
the  operating  period  would  extend  to 
approximately  three  months. 

EPA  invites  comment  on  its  proposed 
approach  to  regulating  Phase  II  existing 
facilities  with  limited  capacity 
utilization.  EPA  specifically  invites 
comment  on  the  above  alternative 
thresholds  for  using  capacity  utilization 
to  establish  performance  standard  that 
address  impingement  mortality  but  not 
entrainment. 

B.  Other  Technology-Based  Options 
Under  Consideration 

EPA  also  considered  a  number  of 
other  technology-based  options  for 
regulating  Phase  II  existing  facilities.  As 
in  the  proposed  option,  any  technology- 
based  options  considered  below  would 
allow  for  voluntary  implementation  of 
restoration  measures  by  facilities  that 
choose  to  reduce  their  intake  flow  to  a 
level  commensurate  with  performance 
requirements.  Thus,  under  these 
options,  facilities  would  be  able  to 
implement  restoration  measures  that 
would  result  in  increases  in  fish  and 
shellfish  if  a  demonstration  of 
comparable  performance  is  made  for 
species  of  concern  identified  by  the 
Director  in  consultation  with  national. 
State,  and  Tribal  fish  and  wildlife 
management  agencies  with 
responsibility  for  aquatic  resources 
potentially  affected  by  the  cooling  water 
intake  structure. 

Similarly,  any  technology-based 
options  considered  also  would  allow 
facilities  to  request  alternative 
requirements  that  are  less  stringent  than 
those  specified,  but  only  if  the  Director 
determines  that  data  specific  to  the 
facility  indicate  that  compliance  with 
the  relevant  requirement  would  result  in 
compliance  costs  significantly  greater 
than  those  EPA  considered  in 
establishing  the  requirement  at  issue,  or 


would  result  in  significant  adverse 
impacts  on  local  air  quality  or  local 
energy  markets.  The  alternative 
requirement  could  be  no  less  stringent 
than  justified  by  the  significantly  greater 
cost  or  the  significant  adverse  impacts 
on  local  air  quality  or  local  energy 
markets.  EPA  invites  comment  on  these 
provisions  and  on  other  factors  that 
might  form  the  basis  for  alternative 
regulations. 

The  example  regulatory  language 
presented  in  section  VI.B.3  below  does 
not  include  a  provision  similar  to  the  40 
CFR  125.85  in  the  new  facility  final  rule 
for  alternative  requirements  based  on 
significant  adverse  impact  on  local 
water  resources  other  than  impingement 
and  entrainment.  In  EPA's  judgement, 
this  provision  would  primarily  be  used 
to  address  water  allocation  and  quantity 
issues  which  do  not  arise  in  tidal  rivers, 
estuaries  and  oceans,  where  salinity 
limits  competing  water  uses. 

1.  Intake  Capacity  Commensurate  with 
Closed-Cycle.  Recirculating  Cooling 
System  for  All  Facilities 

EPA  considered  a  regulatory  option 
that  would  require  Phase  II  existing 
facilities  having  a  design  intake  flow  50 
MGD  or  more  to  reduce  the  total  design 
intake  flow  to  a  level,  at  a  minimum, 
commensurate  with  that  which  can  be 
attained  by  a  closed-cycle  recirculating 
cooling  system  using  minimized  make- 
up and  blowdown  flows.  In  addition, 
facilities  in  specified  circumstances 
(e.g.,  located  where  additional 
protection  is  needed  due  to  concerns 
regarding  threatened,  endangered,  or 
protected  species  or  habitat;  migratory, 
sport  or  commercial  species  of  concern) 
would  have  to  select  and  implement 
design  and  construction  technologies  to 
minimize  impingement  mortality  arid 
entraiiunent.  This  option  does  not 
distinguish  between  facilities  on  the 
basis  of  the  waterbody  from  which  they 
withdraw  cooling  water.  Rather,  it 
would  ensure  that  the  same  stringent 
controls  are  the  nationally  applicable 
minimum  for  all  waterbody  types.  This 
is  the  regulatory  approach  EPA  adopted 
for  new  facilities. 

Reducing  the  cooling  water  intake 
structure's  capacity  is  one  of  the  most 
effective  means  of  reducing  entrainment 
(and  impingement).  For  the  traditional 
steam  electric  utility  industry,  facilities 
located  in  freshwater  areas  that  have 
closed-cycle,  recirculating  cooling  water 
systems  can.  depending  on  the  quality 
of  the  make-up  water,  reduce  water  use 
by  96  to  98  percent  from  the  amount 
they  would  use  if  they  had  once-through 
cooling  water  systems,  though  many  of 
these  areas  generally  contain  species 
that  are  less  susceptible  to  entrainment. 


Steam  electric  generating  facilities  that 
have  closed-cycle,  recirculating  cooling 
systems  using  salt  water  can  reduce 
water  usage  by  70  to  96  percent  when 
make-up  and  blowdown  flows  are 
minimized.  *° 

Of  the  539  existing  steam  electric 
power  generating  facilities  that  EPA 
believes  would  potentially  be  subject  to 
the  Phase  II  existing  facility  proposed 
rule,  73  of  these  facilities  already  have 
a  recirculating  wet  cooling  system  (e.g., 
wet  cooling  towers  or  ponds).  These 
facilities  would  meet  Uie  requirements 
under  this  option  unless  they  are 
located  in  areas  where  the  director  or 
fisheries  managers  determine  that 
fisheries  need  additional  protection. 
Therefore,  under  this  option,  466  steam 
electric  power  generating  facilities 
would  be  required  to  meet  performance 
standards  for  reducing  impingement 
mortality  and  entrainment  based  on  a 
reduction  in  intake  flow  to  a  level 
commensurate  with  that  which  can  be 
attained  by  a  closed-cycle  recirculating 

system. 

A  closed-cycle  recirculating  cooling 
system  is  an  available  technology  for 
facilities  that  currently  have  once- 
through  cooling  water  systems.  There 
are  a  few  examples  of  existing  facilities 
converting  from  one  type  of  cooling 
system  to  another  (e.g.,  from  once- 
through  to  closed-cycle  recirculating 
cooling  system).  Converting  to  a 
different  type  of  cooling  water  system, 
however,  is  significantly  more 
expensive  than  the  technologies  on 
which  the  proposed  performance 
standards  are  based  (generally  by  a 
factor  of  10  or  greater)  and  significantly 
more  expensive  that  designing  new 
facilities  to  run  on  recirculating 
systems.  EPA  has  identified  four  power 
plants  that  would  be  regulated  by 
today's  proposal  that  have  converted 
from  once-through  to  closed-cycle 
recirculating  cooling  systems.  Three  of 
these  facilities— Palisades  Nuclear  Plant 
in  Michigan,  Jefferies  Coal  in  South 
Carolina,  and  Canadys  Steam  in  South 
Carolina —  converted  from  once-through 
to  closed-cycle  recirculating  cooling 
systems  after  significant  periods  of 
operation  utilizing  the  once-through 
system.  The  fourth  facility— Pittsburg 
Unit  7 — is  not  a  full  conversion  in  that 
it  never  operated  with  its  once-through 
system.  In  this  case,  the  "conversion" 
occurred  just  prior  to  construction,  after 
initial  design  of  the  once-through 
system  design  and  power  plant  had 


•"The  lower  range  would  be  appropriate  where 
State  water  quality  standards  limit  chloride  to  a 
maximum  increase  of  10  percent  over  background 
and  therefore  require  a  1.1  cycle  of  concentraction. 
The  higher  range  may  be  attained  where  cycles  of 
concentration  up  to  2.0  are  used  for  the  design. 
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regions,  there  is  the  potential  for  short 
term  enercy  impacts  and  supply 


(vi)  The  requirements  of  {b)(7)  or  (c)  if  your 
cooling  water  intake  stnict\u«  is  located  in  an 


located  in  a  freshwater  river  or  stream,  you 
must  comply  with  paragraphs  (b](3)(i)  or  (ii) 


Federal  Register / Vol.  67,  No.  68 /Tuesday,  April  9,  2002 / Proposed  Rules 


17155 


occurred.  A  brief  description  of  these 
conversions  follows.  The  Technical 
Development  Document  for  the 
Proposed  Section  316(b)  Phase  n 
Existing  Facilities  Rule  provides 
additional  detail. 

The  Palisades  Nuclear  Plant.  Located 
in  Covert.  Michigan,  the  Palisades 
Nuclear  Plant  is  a  812  MW  (nameplate, 
steam  capacity)  facility  with  a 
pressurized  water  reactor,  utilizing  a 
mechanical  draft  wood  cooling  tower  to 
condense  the  steam  load  of  the  plant. 
The  reactor  began  operation  in  1972 
utilizing  a  once-through  cooling  system 
and  subsequently  converted  to  a  closed- 
cycle,  recirculating  system  at  the 
beginning  of  1974. 

Canadys  Steam  Plant.  This  490  MW 
(nameplate,  steam  capacity)  coal-fired 
facility  with  three  generating  units  is 
located  in  Colleton  County,  South 
Carolina.  The  first  unit  initially  came 
online  in  1962,  the  second  in  1964,  and 
the  third  in  1967.  All  three  units 
operated  with  a  once-through  cooling 
water  system  for  many  years.  The 
Canadys  Steam  plant  was  converted 
from  a  once- through  to  a  closed -cycle 
recirculating  cooling  system  in  two 
separate  projects.  Unit  3  (218  MW)  was 
first  converted  in  1972.  Units  1  and  2, 
both  with  nameplate  capacities  of  136 
MW,  were  converted  from  a  once- 
through  to  a  closed-cycle,  recirculating 
cooling  system  in  1992. 

Jefferies  Coal  Units  3  &■  4.  Located  in 
Moncks  Comer,  South  Carolina,  this 
facility  has  a  combined,  coal-fired 
capacity  of  346  MW  (nameplate,  steam). 
The  coal  units  came  online  in  1970  and 
operated  for  approximately  15  years 
utilizing  once-through  cooling.  After  the 
Army  Corps  of  Engineers  re-diverted  the 
Santee  Cooper  River,  thereby  limiting 
the  plant's  available  water  supply,  the 
cooling  system  was  converted  from 
once-through  to  recirculating  towers. 
The  plant  conducted  an  empirical 
energy-penalty  study  over  several  years 
to  determine  the  economic  impact  of  the 
cooling  system  conversion. 

Pittsburg  Power  Plant.  Unit  7.  Located 
in  Contra  Costa  Coimty.  California,  this 
750  MW  (nameplate.  gas-fired  steam) 
unit  was  designed  and  planned  vvrith  a 
once-through  cooling  water  system. 
However,  late  in  the  construction 
process,  the  plant  switched  to  a  closed- 
cycle,  recirculating  cooling  system  with 
a  mechanical  draft  cooling  tower.  The 
system  utilizes  the  condenser,  conduit 
system,  and  circulating  pumps 
originally  designed  for  the  once-through 
cooling  water  system. 

EPA  did  not  select  closed-cycle, 
recirculating  cooling  systems  as  the  best 
technology  available  for  existing 
facilities  because  of  the  generally  high 


costs  of  such  conversions.  According  to 
EPA's  cost  estimates,  capital  costs  for 
individual  high-flow  plants  to  convert 
to  wet  towers  generally  ranged  from  130 
to  200  million  dollars,  with  annual 
operating  costs  in  the  range  of  4  to  20 
million  dollars.  EPA  estimates  that  the 
total  annualized  post-tax  cost  of 
compliance  for  this  option  is 
approximately  $2.26  billion.  Not 
included  in  this  estimate  are  9  facilities 
that  are  projected  to  be  baseline 
closures.  Including  compliance  costs  for 
these  9  facilities  would  increase  the 
total  cost  of  compliance  with  this  option 
to  approximately  $2.32  billion.  EPA  also 
has  serious  concerns  about  the  short 
term  energy  implications  of  a  massive 
concurrent  conversion  and  the  potential 
for  supply  disruptions  that  it  would 
entail.  EPA  requests  comment  on  its 
decision  not  to  base  best  technology 
available  for  all  Phase  II  existing 
facilities  on  closed-cycle,  recirculating 
technology. 

The  estimated  annual  benefits  (in 
$2001)  for  requiring  all  Phase  II  existing 
facilities  to  reduce  intake  capacity 
commensurate  with  the  use  of  closed- 
cycle,  recirculating  cooling  systems  are 
$83.9  million  per  year  and  $1.08  billion 
for  entrainment  reductions. 

2.  Intake  Capacity  Commensurate  with 
Closed-Cycle,  Recirculating  Cooling 
Systems  Based  on  VVaterbody  Type 

EPA  also  considered  an  alternate 
technology-based  option  in  which 
closed-cycle,  recirculating  cooling 
systems  would  be  required  for  all 
facilities  on  certain  waterbody  types. 
Under  this  option,  EPA  would  group 
waterbodies  into  the  same  five 
categories  as  in  today's  proposal:  (1) 
Freshwater  rivers  or  streams,  (2)  lakes  or 
reservoirs,  (3)  Great  Lakes,  (4)  tidal 
rivers  or  estuaries;  and  (5)  oceans. 
Because  oceans,  estuaries  and  tidal 
rivers  contain  essential  habitat  and 
nursery  areas  for  the  vast  majority  of 
coinmercial  and  recreational  important 
species  of  shell  and  fin  fish,  including 
many  species  that  are  subject  to 
intensive  fishing  pressures,  these 
waterbody  types  would  require  more 
stringent  controls  based  on  the 
performance  of  closed-cycle, 
recirculating  cooling  systems.  EPA 
discussed  the  susceptibility  of  these 
waters  in  a  Notice  of  Data  Availability 
(NODA)  for  the  new  facility  rule  (66  FR 
28853,  May  25,  2001)  and  invited 
comment  on  docimients  that  may 
support  its  judgment  that  these  waters 
are  particularly  susceptible  to  adverse 
impacts  from  cooling  water  intake 
structures.  In  addition,  the  NODA 
presented  information  regarding  the  low 
susceptibility  of  non-tidal  freshwater 


rivers  and  streams  to  impacts  from 
entrainment  from  cooling  water  intake 
structures. 

'  Under  this  alternative  option, 
facilities  that  operate  at  less  than  15 
percent  capacity  utilization  would,  as  in 
the  proposed  option,  only  be  required  to 
have  impingement  control  technology. 
Facilities  that  have  a  closed-cycle, 
recirculating  cooling  system  would 
require  additional  design  and 
construction  technologies  to  increase 
the  survival  rate  of  impinged  biota  or  to 
further  reduce  the  amount  of  entrained 
biota  if  the  intake  structure  was  located 
within  an  ocean,  tidal  river,  or  estuary 
where  there  are  fishery  resources  of 
concern  to  permitting  authorities  or 
fishery  managers. 

Facilities  with  cooling  water  intake . 
structures  located  in  a  freshwater 
(including  rivers  and  streams,  the  Great 
Lakes  and  other  lakes)  would  have  the 
same  requirements  as  under  the 
proposed  rule.  If  a  facility  chose  to 
comply  with  Track  II,  then  the  facility 
would  have  to  demonstrate  that 
alternative  technologies  would  reduce 
impingement  and  entrainment  to  levels 
comparable  to  those  that  would  be 
achieved  with  a  closed-loop 
recirculating  system  (90%  reduction).  If 
such  a  facility  chose  to  supplement  its 
alternative  technologies  with  restoration 
measures,  it  would  have  to  demonstrate 
the  same  or  substantially  similar  level  of 
protection.  (For  additional  discussion 
see  the  new  facility  final  rule  66  FR 
65256,  at  65315  columns  1  and  2.) 

EPA  has  estimated  that  there  are  109 
facilities  located  on  oceans,  estuaries,  or 
tidal  rivers  that  do  not  have  a  closed 
cycle  recirculating  system  and  would  be 
required  to  meet  performance  standards 
for  reducing  impingement  mortality  and 
entrainment  based  on  a  reduction  in 
intake  flow  to  a  level  commensurate 
with  that  which  can  be  attained  by  a 
closed-cycle  recirculating  system.  The 
other  430  facilities  would  be  required  to 
meet  the  same  performance  standards  in 
today's  proposal. 

The  potential  environmental  benefits 
of  this  option  have  been  estimated  at 
$87.8  million  and  $1.24  billion  for 
entrainment  reductions  aimually. 
Although  this  option  is  estimated  (a  full 
cost  analysis  was  not  done  for  this 
option)  to  be  less  expensive  at  a  national 
level  than  requiring  closed-cycle, 
recirculating  cooling  systems  for  all 
Phase  II  existing  facilities.  EPA  is  not 
proposing  this  option.  Facilities  located 
on  oceans,  estuaries,  and  tidal  rivers 
would  incur  high  capital  and  operating 
and  maintenance  costs  for  conversions 
of  their  cooling  water  systems. 
Furthermore,  since  impacted  facilities 
would  be  concentrated  in  coastal 
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measures  to  minimize  impingement  mortality 
for  fish  and  shellfish  if: 
(i)  There  are  threatened  or  endangered  or 


measures  to  minimize  impingement  mortality 
for  fish  and  shellfish  if: 
(i)  There  are  threatened  or  endangered  or 


(3)  Restoration  Measures.  Phase  II  existing 
facilities  complying  with  the  requirements  of 
Track  II  may  supplement  technologies  with 
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regions,  there  is  the  potential  for  short 
term  energy  impacts  and  supply 
disruptions  in  these  areas.  EPA  also 
invites  comment  on  this  option. 

3.  hitake  Capacity  Commensurate  With 
Closed-Cycle.  Recirculating  Cooling 
System  Based  on  Waterbody  Type  and 
Proportion  of  Waterbody  Flow 

EPA  is  also  considering  a  variation  on 
the  above  approach  that  would  require 
only  facilities  withdrawing  very  large 
amounts  of  water  from  an  estuary,  tidal 
river,  or  ocean  to  reduce  their  intake 
capacity  to  a  level  commensiuBte  with 
that  which  can  be  attained  by  a  closed- 
cycle,  recirculating  cooling  system. 

For  example,  for  facilities  with 
cooling  water  intake  structures  located 
in  a  tidal  river  or  estuary,  if  the  intake 
flow  is  greater  than  1  percent  of  the 
source  water  tidal  excursion,  then  the 
facility  would  have  to  meet  standards 
for  reducing  impingement  mortality  and 
entrainment  based  on  the  performance 
of  wet  cooling  towers.  These  facilities 
would  have  the  choice  of  complying 
with  Track  I  or  Track  II  requirements.  If 
a  facility  on  a  tidal  river  or  estuary  has 
intake  flow  equal  to  or  less  than  1 
percent  of  the  source  water  tidal 
excursion,  the  facility  would  only  be 
required  to  meet  the  performance 
standards  in  the  proposed  rule.  These 
standards  are  based  on  the  performance 
of  technologies  such  as  fine  mesh 
screens  and  traveling  screens  with  well- 
designed  and  operating  fish  return 
systems.  The  more  stringent,  closed- 
cycle,  recirculating  cooling  system 
based  requirements  would  also  apply  to 
a  facility  that  has  a  cooling  water  intake 
structitfe  located  in  an  ocean  with  an 
intake  flow  greater  than  500  MGD. 

Regulatory  language  implementing 
the  Waterbody  Type  and  Intake 
Capacity  Based  Option  could  read  as 
follows: 

(a)(1)  The  owner  or  operator  of  an  existing 
steam  electric  power  generating  facility  must 
comply  with: 

(i)  The  requirements  of  (b)(1)  if  your 
cooling  water  intake  structure  has  a 
utilization  rate  less  than  15  percent; 

(i)  The  requirements  of  (b)(2)  if  your 
cooling  water  intake  structure  withdraws 
water  for  use  in  a  closed-cycle,  recirculating 
system; 

(ii)  The  requirements  of  (b)(3)  if  your 
cooling  water  intake  structure  is  located  in  a 
freshwater  river  or  stream; 

(iii)  The  requirements  of  (b)(4)  if  your 
cooling  water  intake  structure  is  located  in  a 
lake  (other  than  one  of  the  Great  Lakes)  or 
reservoir; 

(iv)  The  requirements  of  (b)(5)  or  (c)  if  your 
cooling  water  intake  structure  is  located  in  an 
estuary  or  tidal  river; 

(v)  The  requirements  of  (b)(6)  if  your 
cooling  water  intake  structure  is  located  in 
one  of  the  Great  L.akes: 


(vi)  The  requirements  of  (b)(7)  or  (c)  if  your 
cooling  water  intake  structure  is  located  in  an 
ocean. 

(2)  In  addition  to  meeting  the  requirements 
of  (b)  or  (c),  the  owner  or  operator  of  an 
existing  steam  electric  power  generating 
facility  must  meet  any  more  stringent 
requirements  imposed  under  (d). 

(b)  Track  I  Requirements.  Based  on  the 
design  characteristics  of  your  facility  and 
cooling  water  intake  structure(s)  you  must 
meet  the  requirements  of  paragraphs  (b)(1) 
through  (10). 

(1)  Requirements  for  Facilities  With  a 
Capacity  Utilization  Rates  Less  Than  15 
Percent.  If  you  own  or  operate  an  existing 
facility  with  a  cooling  water  intake  structure 
that  has  a  capacity  utilization  rate  less  than 
15  percent,  you  must  select  and  implement 
design  and  construction  technologies  or 
operational  measures  to  reduce  impingement 
mortality  by  80  to  95%  for  fish  and  shellfish. 

(2)  Requirements  for  Cooling  Water  Intake 
Structures  that  Withdraw  Water  for  Closed- 
Cycle,  Recirculating  Systems  Only.  If  you 
own  or  operate  a  cooling  water  intake 
structure  that  withdraws  water  from  an 
estuary,  tidal  river,  or  ocean  for  a  closed- 
cycle,  recirculating  system  only,  you  must 
comply  with  the  requirements  in  paragraphs 
(b)(2)(i)  and  (ii)  as  follows: 

(i)  Impingement  Design  and  Construction 
Technologies  or  Operational  Measures.  You 
must  select  and  implement  design  and 
construction  technologies  or  operational 
measures  to  minimize  impingement  mortality 
for  fish  and  shellfish  if: 

(A)  There  are  threatened  or  endangered  or 
otherwise  protected  Federal,  State,  or  Tribal 
species,  or  critical  habitat  for  these  species, 
within  the  hydraulic  zone  of  influence  of  the 
cooling  water  intake  structure;  or 

(B)  There  are  migratory  and/or  sport  or 
commercial  species  of  impingement  concern 
to  the  Director  or  any  fishery  management 
agency(ies),  which  pass  through  the 
hydraulic  zone  of  influence  of  the  cooling 
water  intake  structure;  or 

(C)  It  is  determined  by  the  Director  or  any 
fishery  management  agency(ies)  that  the 
facility  contributes  unacceptable  stress  to  the 
protected  species,  critical  habitat  of  those 
species,  or  species  of  concern. 

(ii)  Entrainment  Design  and  Construction 
Technologies  or  Operational  Measures.  You 
must  select  and  implement  design  and 
construction  technologies  or  operational 
measures  to  minimize  entrainment  for 
entrainable  life  stages  of  fish  and  shellfish  if: 

(A)  There  are  threatened  or  endangered  or 
otherwise  protected  Federal,  State,  or  Tribal 
species,  or  critical  habitat  for  these  species, 
within  the  hydraulic  zone  of  influence  of  the 
cooling  water  intake  structure;  or 

(B)  There  are  or  would  be  undesirable 
cumulative  stressors  affecting  entrainable  life 
stages  of  sjjecies  of  concern  to  the  Director 
or  any  fishery  management  agency(ies),  and 

it  is  determined  by  the  Director  or  any  fishery 
management  agency (ies)  that  the  facility 
contributes  unacceptable  stress  to  these 
species  of  concern. 

(3)  Requirements  for  Cooling  Water  Intake 
Structures  Located  in  Freshwater  Rivers  or 
Streams.  If  you  own  or  operate  an  existing 
facility  with  a  cooling  water  intake  structure 


located  in  a  freshwater  river  or  stream,  you 
must  comply  with  paragraphs  (b)(3)(i)  or  (ii) 
as  follows: 

(i)  If  your  total  design  intake  flow  is  equal 
to  or  less  than  5  percent  of  the  source  water 
annual  mean  flow,  you  must  select  and 
implement  design  and  construction 
technologies  or  operational  measures  to 
reduce  impingement  mortality  by  80  to  95% 
for  all  life  stages  of  fish  and  shellfish;  or 

(ii)  If  your  total  design  intake  flow  is 
greater  than  5  percent  of  the  source  water 
annual  mean  flow,  you  must  select  and 
implement  design  and  construction 
technologies  or  operational  measures  to 
reduce  impingement  mortality  by  80  to  95% 
and  entrainment  by  60  to  90%  for  all  life 
stages  of  fish  and  shellfish. 

(4)  Requirements  for  Cooling  Water  Intake 
Structures  Located  in  Lakes  (Other  Than  one 
of  the  Great  Lakes)  or  Reservoirs.  If  you  own 
or  operate  an  existing  facility  with  a  cooling 
water  intake  structure  located  in  a  lake  (other 
than  one  of  the  Great  Lakes)  or  reservoir,  you 
must  comply  with  paragraphs  (b)(4)(i)  and 
(ii)  as  follows: 

(i)  Your  total  design  intake  flow  must  not 
disrupt  the  natural  thermal  stratification  or 
turnover  pattern  (where  present)  of  the 
source  water  except  incases  where  the 
disruption  is  determined  to  be  beneficial  to 
the  management  of  fisheries  for  fish  and 
shellfish  by  any  fisheries  management 
agency(ies);  and 

(ii)  You  must  select  and  implement  design 
and  construction  technologies  or  operational 
measures  to  reduce  impingement  mortality 
by  80  to  95%  for  fish  and  shellfish. 

(5)  Requirements  for  Cooling  Water  Intake 
Structures  Located  in  Estuaries  or  Tidal 
Rivers.  If  you  own  or  operate  an  existing 
facility  with  a  cooling  water  intake  structure 
located  in  an  estuary  or  tidal  river  you  must 
comply  with  paragraphs  (b)(5)(i)  or  (ii)  as 
follows: 

(i)  If  your  total  design  intake  flow  over  one 
tidal  cycle  of  ebb  and  flow  is  equal  to  or  less 
than  one  (1)  percent  of  the  volume  of  the 
water  column  within  the  area  centered  about 
the  opening  of  the  intake  with  a  diameter 
defined  by  the  distance  of  one  tidal  excursion 
at  the  mean  low  water  level,  you  must  select 
and  implement  design  and  construction 
technologies  or  operational  measures  to 
reduce  impingement  mortality  by  80  to  95% 
and  entrainment  by  60  to  90%  for  all  life 
stages  of  fish  and  shellfish;  or 

(ii)  If  your  total  design  intake  flow  over  one 
tidal  cycle  of  ebb  and  flow  is  greater  than  one 
(1)  percent  of  the  volume  of  the  water 
column  within  the  area  centered  about  the 
opening  of  the  intake  with  a  diameter  defined 
by  the  distance  of  one  tidal  excursion  at  the 
mean  low  water  level,  you  must  meet  the 
requirements  in  paragraphs  (b)(5)(ii)(A)  or 
(B): 

(A)  Reduce  your  intake  flow  to  a  level 
commensurate  with  that  which  can  be 
attained  by  a  closed-cycle  recirculating 
system  and  select  and  implement  design  and 
construction  technologies  or  operational 
-measures  as  follows: 

(1)  Impingement  Design  and  Construction 
Technologies  or  Operational  Measures.  You 
must  select  and  implement  design  and 
construction  technologies  or  operational 
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measures  to  minimize  impingement  mortality 
for  fish  and  shellfish  if: 

(i)  There  are  threatened  or  endangered  or 
otherwise  protected  Federal,  State,  or  Tribal 
species,  or  critical  habitat  for  these  species, 
within  the  hydraulic  zone  of  influence  of  the 
cooling  water  intake  structure;  or 

(ii)  There  are  migratory  and/or  sport  or 
commercial  species  of  impingement  concern 
to  the  Director  or  any  fishery  management 
agency(ies),  which  pass  through  the 
hydraulic  zone  of  influence  of  the  cooling 
water  intake  structure;  or 

(iii)  It  is  determined  by  the  Director  or  any 
fishery  management  agency(ies)  that  the 
facility  contributes  unacceptable  stress  to  the 
protected  species,  critical  habitat  of  those 
species,  or  species  of  concern. 

(2)  Entrainment  Design  and  Construction 
Technologies  or  Operational  Measures.  You 
must  select  and  implement  design  and 
construction  technologies  or  operational 
measures  to  minimize  entrainment  for 
entrainable  life  stages  of  fish  and  shellfish  if: 

(i)  There  are  threatened  or  endangered  or 
otherwise  protected  Federal,  State,  or  Tribal 
species,  or  critical  habitat  for  these  species, 
within  the  hydraulic  zone  of  influence  of  the 
cooling  water  intake  structure;  or 

(ii)  There  are  or  would  be  undesirable 
cumulative  stressors  affecting  entrainable  life 
stages  of  species  of  concern  to  the  Director 
or  any  fishery  management  agency(ies),  and 
it  is  determined  by  the  Director  or  any  fishery 
management  agency(ies)  that  the  facility 
contributes  unacceptable  stress  to  these 
species  of  concern. 

(B)  Comply  with  the  requirements  of  Track 
II  in  (c). 

(6)  Requirements  for  Cooling  Water  Intake 
Structures  Located  in  One  of  the  Great  Lakes. 
If  you  own  or  operate  an  existing  facility  with 
a  cooling  water  intake  structure  located  in 
one  of  the  Great  Lakes  you  must  select  and 
implement  design  and  construction 
technologies  or  operational  measures  to 
reduce  impingement  mortality  by  80  to  95% 
and  entrainment  by  60  to  90%  for  all  life 
stages  of  fish  and  shellfish. 

(7)  Requirements  for  Cooling  Water  Intake 
Structures  Located  in  an  Ocean.  If  you  own 
or  operate  an  existing  facility  with  a  cooling 
water  intake  structure  located  in  an  ocean 
you  must  comply  with  paragraphs  (b)(7)(i)  or 
(ii)  as  follows: 

(i)  If  your  total  design  intake  flow  is  less 
than  500  MGD,  you  must  select  and 
implement  design  and  construction 
technologies  or  operational  measures  to 
reduce  impingement  mortality  by  80  to  95% 
and  entrainment  by  60  to  90%  for  all  life 
stages  of  fish  and  shellfish;  or 

(ii)  If  your  total  design  intake  flow  is  equal 
to,  or  greater  than  500  MGD,  you  must  meet 
the  requirements  in  paragraphs  (b)(7)(ii)(A) 
or  (B): 

(A)  Reduce  your  intake  flow  to  a  level 
commensurate  with  that  which  can  be 
attained  by  a  closed-cycle  recirculating 
system  and  select  and  implement  design  and 
construction  technologies  or  operational 
measures  as  follows: 

(1)  Impingement  E>esign  and  Construction 
Technologies  or  Operational  Measures.  You 
must  select  and  implement  design  and 
construction  technologies  or  operational 


measures  to  minimize  impingement  mortality 
for  fish  and  shellfish  if: 

(i)  There  are  threatened  or  endangered  or 
otherwise  protected  Federal,  State,  or  Tribal 
species,  or  critical  habitat  for  these  sf>ecies, 
within  the  hydraulic  zone  of  influence  of  the 
cooling  water  intake  structure;  or  . 

(ii)  There  are  migratory  and/or  sport  or 
commercial  species  of  impingement  concern 
to  the  Director  or  any  fishery  management 
agency(ies),  which  pass  through  the 
hydraulic  zone  of  influence  of  the  cooling 
water  intake  structure;  or 

(iii)  It  is  determined  by  the  Director  or  any 
fishery  management  agency(ies)  that  the 
facility  contributes  unacceptable  stress  to  the 
protected  species,  critical  habitat  of  those 
species,  or  species  of  concern. 

(2)  Entrainment  Design  and  Construction 
Technologies  or  Operational  Measures.  You 
must  select  and  implement  design  and 
construction  technologies  or  operational  ^ 
measures  to  minimize  entrainment  for 
entrainable  life  stages  of  fish  and  shellfish  if: 

(i)  There  are  threatened  or  endangered  or 
otherwise  protected  Federal,  State,  or  Tribal 
species,  or  critical  habitat  for  these  species, 
within  the  hydraulic  zone  of  influence  of  the 
cooling  water  intake  structure;  or 

(ii)  There  are  or  .would  be  undesirable 
cumulative  stressors  affecting  entrainable  life 
stages  of  species  of  concern  to  the  Director 
or  any  fishery  inanagement  agency(ies),  and 
it  is  determined  by  the  Director  or  any  fishery 
management  agency(ies)  that  the  facility 
contributes  unacceptable  stress  to  these 
species  of  concern. 

(B)  Comply  with  the  requirements  of  Track 
II  in  (c). 

(8)  You  must  submit  the  application 
information  required; 

(9)  You  must  implement  the  monitoring 
requirements  specified; 

(10)  You  must  implement  the  record- 
keeping requirements  specified; 

(c)  Track  II  Requirements.  If  you  are  an 
existing  steam  electric  power  generating 
facility  with  a  cooling  water  intake  structure 
located  in  an  estuary,  tidal  river,  or  ocean 
that  chooses  to  meet  the  requirements  of 
Track  II  in  Reu  of  Track  I  in  (b)(5)(ii)  or 
(b)(7)(ii),  you  must  comply  with  the 
following: 

(1)  You  must  demonstrate  to  the  Director 
that  the  technologies,  operational  measures, 
and  supplemental  restoration  measures 
employed  will  reduce  the  level  of  adverse 
environmental  impact  from  your  cooling 
water  intake  structures  to  a  level  comparable 
to  that  which  you  would  achieve  were  you 
to  reduce  your  intake  flow  to  a  level 
commensurate  with  that  which  can  be 
attained  by  a  closed-cycle  recirculating 
system. 

(2)  Except  as  specified  in  subparagraph 
(c)(4)  below,  your  demonstration  must 
include  a  showing  that  the  impacts  to  fish 
and  shellfish,  including  important  forage  and 
predator  species,  within  the  watershed  will 
be  comparable  to  those  which  would  result 
if  you  were  to  reduce  your  intake  flow  to  a 
level  commensurate  with  that  which  can  be 
attained  by  a  closed-cycle  recirculating 
system.  This  showing  may  include 
consideration  of  impacts  other  than 
impingement  mortality  and  entrainment. 


(3)  Restoration  Measures.  Phase  II  existing 
facilities  complying  with  the  requirements  of 
Track  II  may  supplement  technologies  with 
restoration  measures  that  will  result  in 
increases  in  fish  and  shellfish  if  you  can 
demonstrate  that  they  will  result  in  a 
comparable  performance  for  species  that  tbe 
Director,  in  consultation  with  national.  State 
and  Tribal  fishery  management  agencies  with 
responsibility  for  fisheries  potentially 
affected  by  your  cooling  water  intake 
structure,  identifies  as  species  of  concern. 

(4)  In  cases  where  air  emissions  and/or 
energy  impacts  that  would  result  from 
reducing  your  intake  flow  to  a  level 
commensurate  with  that  which  can  be 
attained  by  a  closed-cycle  recirculating 
system  would  result  in  significant  adverse 
impacts  on  local  air  quality,  or  significant 
adverse  impact  on  local  energy  markets,  you 
may  request  alternative  requirements. 

(5)  You  must  submit  the  application 
information  required; 

(6)  You  must  implement  the  monitoring 
requirements  specified; 

(7)  You  must  implement  the  record- 
keeping requirements  specified; 

EPA  notes  that  of  these,  some 
facilities  would  likely  opt  to  comply 
through  Track  II  and  estimates  that  21 
facilities  would  select  this  option.  These 
facilities  would  perform  site-specific 
studies  ^ind  demonstrate  compliance 
using  alternative  technologies,  perhaps 
supplemented  by  habitat  enhancement 
or  fishery  restocking  efforts.  Assuming 
as  a  high  impact  scenario  that  all  51  of 
these  facilities  install  wet  cooling 
towers,  the  energy  impacts  associated 
with  these  51  facilities  would  comprise 
0.2  percent  of  total  existing  electric 
generating  capacity  from  facilities  with 
an  intake  flow  of  50  MGD  or  more.  The 
environmental  impacts  associated  with 
increased  air  emissions  (SO2.  NOx,  CO2, 
and  Hg)  associated  with  this  option 
would  be  a  0.1  percent  increase  of 
emissions  of  these  pollutants  from  the 
total  existing  electric  generators. 

The  Nuclear  Regulatory  Commission 
estimates  that  a  steam-electric  plant 
utilizing  a  once-through  cooling  system 
would  consume  approximately  40 
percent  less  water  than  a  comparably 
sized  plant  equipped  with  recirculating 
wet  cooling  towers  because  a  wet 
cooling  tower  uses  a  small  amount  of 
water  many  times  and  evaporates  most 
of  this  water  to  provide  its  cooling 
(which  can  sometimes  be  seen  as  a 
white  vapor  plume).  In  contrast,  a  once- 
through  cooling  system  uses  a  much 
larger  volume  of  water,  one  time.  While 
no  cooling  water  evaporates  directly  to 
the  air,  once  the  heated  water  is 
discharged  back  into  the  waterbody. 
some  evaporation  occurs.  Thus,  in  some 
areas,  conversion  to  closed-cycle 
cooling  coidd  raise  water  quantity 
issues. 


Federal  Register / Vol.  67,  No.  68 /Tuesday.  April  9,  2002 / Proposed  Rules 


17159 


cooling  water  systems  and  no  intakes  and  the  affected  environment  Section  125.90    What^Are  the  Purpose  and 

:».^iT.»o.nor.4  «•■  onfrainmsnt  fnntrnls  and  thfi  rosts  of  imolementinB  controls.       Scope  of  This  Subpart. 


17158 


Federal  Register /Vol.  67.  No.  68 /Tuesday.  April  9,  2002  /  Proposed  Rules 


Based  on  an  analysis  of  data  collected 
through  the  detailed  industry 
questionnaire  and  the  short  technical 
questionnaire,  EPA  estimates  there  are 
potentially  109  Phase  II  existing 
facilities  located  on  estuaries,  tidal 
rivers,  or  oceans  which  may  incur 
capital  cost  under  this  option.  Of  these 
109  facilities.  EPA  estimates  that  51 
would  exceed  the  applicable  flow 
threshold  and  be  required  to  meet 
performance  standards  for  reducing 
impingement  mortality  and  entrainment 
based  on  a  reduction  in  intake  flow  to 
a  level  commensurate  with  that  which 
can  be  attained  by  a  closed-cycle 
recirculating  system.  Of  the  58  facilities 
estimated  to  fall  below  the  applicable 
flow  threshold,  10  faciUties  already 
meet  these  performance  standards  and 
would  not  require  any  additional 
controls,  whereas  48  facilities  would 
require  entrainment  or  impingement 
controls,  or  both.  Because  this  option 
would  only  require  cooling  tower-based 
performance  standards  for  facilities 
located  on  tidal  rivers,  estuaries  or 
oceans  where  they  withdraw  saline  or 
brackish  waters,  EPA  does  not  believe 
that  this  option  would  raise  any 
significant  water  quantity  issues. 

Total  annualized  post-tax  cost  of 
compliance  for  the  waterbody /capacity- 
based  option  is  approximately  $585 
million.  Not  included  in  this  estimate 
are  9  facilities  that  are  projected  to  be 
baseline  closures.  Including  compliance 
costs  for  these  9  facilibes  would 
increase  the  total  cost  of  compliance 
with  this  option  to  approximately  $595 
million. 

EPA  also  examined  the  annualized 
post-tax  compliance  costs  of  the 
waterbody/capacity-based  option  as  a 
percentage  of  annual  revenues  to  assess 
the  economic  practicability  of  this 
alternative  option.  This  analysis  was 
conducted  at  the  facility  and  firm  levels. 
The  revenue  estimates  are  the  same  as 
those  used  in  the  analysis  in  Section 
VI. A.  3  above:  facility-specific  baseline 
projections  from  the  Integrated  Planning 
Model  (IPM)  for  2008.  The  results  at  the 
facility  level  are  similar  to  those  of  the 
proposed  rule:  355  out  of  550  facilities, 
or  65  percent,  would  incur  annualized 
costs  of  less  than  0.5  percent  of 
revenues;  60  facilities  would  incur  costs 
of  between  0.5  and  1  percent  of 
revenues;  57  facilities  would  incur  costs 
of  between  1  and  3  percent;  and  67 
facilities  would  inciu  costs  of  greater 
than  3  percent.  Nine  facilities  are 
estimated  to  be  baseline  closures,  and 
for  one  facility,  revenues  are  unknown. 
Exhibit  4  below  summarizes  these 
findings. 


Exhibit  4.— Waterbody/Capacity- 
BASED  Option  (Facility  Level) 


Similar  to  the  preferred  option,  EPA 
estimates  that  the  compliance  costs  for 
the  waterbody/capacity-based  option 
would  also  be  low  compared  to  firm- 
level  revenues.  Of  the  131  unique  parent 
entities  that  own  the  facilities  subject  to 
this  rule,  108  entities  would  incur 
compliance  costs  of  less  than  0.5 
percent  of  revenues;  12  entities  would 
incur  compliance  costs  of  between  0.5 
and  1  percent  of  revenues;  6  entities 
would  incxir  compliance  costs  of 
between  1  and  3  percent  of  revenues; 
and  three  entities  would  incur 
compliance  costs  of  greater  than  3 
percent  of  revenues.  Two  entities  only 
own  facilities  that  are  estimated  to  be 
baseline  closures.  The  estimated 
annualized  facility  compliance  costs  for 
this  option  represent  between  0.001  and 
5.4  percent  of  the  entities'  annual  sales 
revenue.  Exhibit  5  below  summarizes 
these  findings. 

Exhibit  5.— Waterbody/Capacity- 
BASED  Option  (Firm  Level) 


Annualized  cost-to- 
revenue  ratio 

Numt)er 
of  phase 

II 
entities 

Percent 
of  total 
phase  II 

<05%        

108 

12 

6 

3 

2 

82 

0  5-10%  

9 

1  0-3  0%        

5 

>30%          

2 

Baseline  Closure  

2 

Total       

131 

100 

The  results  of  EPA's  approach  to 
estimating  national  benefits  are  $79.86 
million  per  year  for  impingement 
reduction  and  $769.0  million  annually 
for  entrainment  reduction.  Additional 
details  of  EPA's  economic  practicability 
and  benefits  analysis  of  this  and  other 
options  can  be  found  in  the  Economic 
and  Benefits  Analysis  for  the  Proposed 
Section  316(b)  Phase  II  Existing 
Facilities  Rule  and  the  Technical 
Development  Document  for  the 
Proposed  Section  316(b)  Phase  II 
Existing  Facilities  Rule. 

While  the  national  costs  of  this  option 
are  lower  than  those  of  requiring  wet 


cooling  towers-based  performance 
standard  for  all  facilities  located  on 
oceans,  estuaries  and  tidal  rivers,  the 
cost  for  facilities  to  meet  these  standards 
could  be  substantial  if  they  installed  a 
cooling  tower.  Under  this  option,  EPA 
would  provide  an  opportunity  to  seek 
alternative  requirements  to  address 
locally  significant  air  quality  or  energy 
impacts.  EPA  notes  that  the  incremental 
costs  of  this  option  relative  to  the 
proposed  option  ($413  million) 
significantly  outweigh  the  incremental 
benefits  ($146  million).  While  EPA  is 
not  proposing  this  option,  EPA  is 
considering  it  for  the  final  rule.  To 
facilitate  informed  public  comment,         , 
EPA  has  drafted  sample  rule  language 
reflecting  this  option  (see  above).  EPA 
invites  comment  on  this  alternative 
technology  based  option  for  establishing 
best  technology  available  for 
minimizing  adverse  environmental 
impacts  fitim  cooling  water  intake 
structures  at  Phase  II  existing  facilities. 

4.  Impingement  Mortality  and 
Entrainment  Controls  Everywhere 

Under  an  additional  alternative  being 
considered,  EPA  would  establish 
national  minimum  performance 
requirements  for  the  location,  design, 
construction,  and  capacity  of  cooling 
water  intake  structures  based  on  the  use 
of  design  and  construction  technologies 
that  reduce  impingement  and 
entrainment  at  all  Phase  II  existing 
facilities  without  regard  to  waterbody 
type  and  with  no  site-specific 
compliance  option  available.  Under  this 
alternative  the  Agency  would  set 
performance  requirements  based  on  the 
use  of  design  and  construction 
technologies  or  operational  measures 
that  reduce  impingement  and 
entrainment.  EPA  would  specify  a  range 
of  impingement  mortality  and 
entrainment  reduction  that  is  the  same 
as  the  performance  requirements 
proposed  in  §  125.94(b)(3)  (i.e..  Phase  II 
existing  facilities  would  be  required  to 
reduce  impingement  mortality  by  80  to 
95  percent  for  fish  and  shellfish,  and  to 
reduce  entrainment  by  60  to  90  percent 
for  all  life  stages  of  fish  and  shellfish). 
However,  unlike  the  proposed  option, 
performance  requirements  imder  this 
alternative  would  apply  to  all  Phase  II 
existing  facilities  regardless  of  the 
category  of  waterbody  used  for  cooling 
water  withdrawals. 

LUte  the  proposed  option,  the  perceht 
impingement  and  entrainment 
reduction  under  this  alternative  would 
be  relative  to  the  calculation  baseline. 
Thus,  the  baseline  for  assessing 
performance  would  be  an  existing         • 
facility  with  a  shoreline  intake  with  the 
capacity  to  support  once-through 
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cooling  water  systems  and  no 
impingement  or  entrainment  controls. 
In  addition,  as  proposed,  a  Phase  n 
existing  facility  could  demonstrate 
either  &at  it  cxuxently  meets  the 
performance  requirements  or  that  it 
would  upgrade  its  facility  to  meet  these 
requirements.  Further,  imder  this 
alternative.  EPA  would  set  technology- 
based  performance  requirements,  but 
the  Agency  would  not  mandate  the  use 
of  any  specific  technology. 

Unlike  the  proposed  option,  this 
alternative  would  not  allow  for  the 
development  of  best  technology 
available  on  a  site-specific  basis  (except 
on  a  best  professional  judgment  basis). 
This  alternative  would  not  base 
requirements  on  the  percent  of  source 
water  withdrawn  or  restrict  disruption 
of  the  nattural  thermal  stratification  of 
lakes  or  reservoirs.  It  also  would  impose 
entrainment  performance  requirements 
on  Phase  II  existing  facilities  located  on 
fipesh water  rivers  or  streams,  and  lakes 
or  reservoirs.  Finally,  tmder  this 
alternative,  restoration  could  be  used, 
but  only  as  a  supplement  to  the  use  of 
design  and  construction  technologies  or 
operational  measures. 

This  alternative  would  establish  clear 
performance-based  requirements  that 
are  simpler  and  easier  to  implement  that 
those  proposed  and  are  based  on  the  use 
of  available  technologies  to  reduce 
adverse  environmental  impact.  Such  an 
alternative  would  be  consistent  with  the 
focus  on  use  of  best  technology  required 
under  section  316(b).  Total  annualized 
post-tax  cost  of  compliance  for  the 
modified  proposed  option  is 
approximately  $191  million.  Not 
included  in  this  estimate  are  11 
facilities  that  are  projected  to  be 
baseline  closures.  Including  compliance 
costs  for  these  11  facilities  would 
increase  the  total  cost  of  compliance 
with  this  option  to  approximately  $195 
million.  The  benefits  calculated  for 
reduced  impingement  under  this  option 
were  $64.5  million  per  year; 
entrainment  reduction  benefits  were 
estimated  to  be  $0.65  billion  annually. 

C.  Site-Specific  Based  Options  Under 
Consideration 

1.  Sample  Site-Specific  Rule 

I  EPA  also  invites  comment  on  site- 
specific  approaches  for  determining  the 
best  technology  available  for 
minimizing  adverse  environmental 
impact  at  existing  facilities.  In  general, 
a  site-specific  option  is  a  formal  process 
for  determining  the  best  technology 
available  for  minimizing  adverse 
environmental  impact  at  particular 
facilities  that  focuses  on  the  site-specific 
interactions  between  cooling  water 


intakes  and  the  affected  environment 
and  the  costs  of  implementing  controls. 
This  approach  would  be  based  on  the 
view  that  the  location  of  each  power 
plant  and  the  associated  intake  structure 
design,  construction,  and  capacity  are 
imique,  and  that  the  optimal 
combination  of  measures  to  reflect  best 
technology  available  for  minimizing 
adverse  environmental  impact  must  l^ 
determined  on  a  case-by-case  basis. 

In  order  to  focus  public  comment, 
'EPA,  in  consultation  with  other 
interested  Federal  agencies,  has  drafted 
sample  regulatory  text  for  a  site-specific 
approach,  which  is  set  forth  below.  The 
Site-Specific  Sample  Rule  omits 
regulatory  text  on  two  key  subjects:  (1) 
The  definition  of  adverse  environmental 
impact;  and  (2)  the  components  of  the 
analysis  that  is  used  to  determine  the 
best  technology  available  for 
minimizing  adverse  environmental 
impact.  Instead,  the  Sample  Rule 
contains  references  to  the  preamble 
discussion  of  these  subjects  (see 
§  125.93,  definition  of  "adverse 
environmental  impact"  and 
§  125.94(b)(2),  concerning  analysis  of 
the  best  technology  available). 
Regulatory  text  is  not  offered  on  these 
subjects  because  the  various  site- 
specific  approaches  described  in  the 
discussion  following  the  Sample  Rule 
deal  with  them  in  significantly  different 
ways. 

Site-Specific  Alternative:  Sample  Rule 

Sec. 

125.90  What  are  the  purpose  and  scope  of 
this  subpart? 

125.91  Who  is  subject  to  this  subpart? 

125.92  When  must  I  comply  with  this 
subpart? 

125.93  What  special  definitions  apply  to 
this  subpart? 

125.94  As  an  owner  or  operator  of  an 
existing  facility,  what  must  I  do  to 
comply  with  this  subpart? 

125.95  As  an  owner  or  operator  of  an 
existing  facility,  may  I  undertake 
restoration  measures  to  mitigate  adverse 
environmental  impact? 

125.96  Will  alternate  State  requirements 
and  methodologies  for  determining  the 
best  technology  available  for  minimizing 
adverse  environmental  impact  be 
recognized? 

125.97  As  an  owner  or  operator  of  an 
existing  facility,  what  must  I  collect  and 
submit  when  I  apply  for  my  reissued 
NPDES  permit? 

125.98  As  an  owner  or  operator  of  an 
existing  facility,  must  I  perform 
monitoring? 

125.99  As  an  owner  or  operator  of  an 
existing  facility,  must  I  keep  records  and 
report? 

125.100  As  the  Director,  what  must  Tdo  to 
comply  with  the  requirements  of  this 
subpart? 


Section  125.90    What  Are  the  Purpose  and 
Scope  of  This  Subpart? 

(a)  This  subpart  establishes  requirements 
that  apply  to  the  location,  design, 
construction,  and  capacity  of  cooling  water 
intake  structures  at  existing  facilities  that 
have  a  design  intake  flow  of  equal  to  or 
greater  than  50  million  gallons  per  day 
(MGD).  The  purpose  of  these  requirements  is 
to  establish  the  best  technology  available  for 
minimizing  any  adverse  environmental 
impact  associated  with  the  use  of  cooling 
water  intake  structures.  These  requirements 
are  implemented  through  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permits  issued  under  section  402  of  the  Clean 
Water  Act  (CWA). 

(b)  This  subpart  implements  section  316(b) 
of  the  CWA  for  existing  facilities  that  have 

a  design  flow  of  equal  to  or  greater  than  50 
MGD.  Section  316(b)  of  the  CWA  provides 
that  any  standard  established  pursuant  to 
sections  301  or  306  of  the  CWA  and 
applicable  to  a  point  source  shall  require  that 
the  location,  design,  construction,  and 
capacity  of  cooling  water  intake  structures 
reflect  the  best  technology  available  for 
minimizing  adverse  environmental  impact. 
The  process  established  in  this  subpart  for 
determining  the  best  technology  available  for 
intake  design,  location,  construction,  and 
capacity  provides  for  a  case-by-case 
determination  based  on  the  unique,  site- 
specific  interactions  between  intakes  and  the 
environment  and  the  costs  of  implementing 
controls  at  existing  facilities. 
Section  125.91    Who  Is  Subject  to  This 
Subpart?  • 

(a)  This  subpart  applies  to  an  existing 
facility  if  it: 

(1)  Is  a  point  source  that  uses  or  proposes 
to  use  a  cooling  water  intake  structure; 

(2)  Has  at  least  one  cooling  water  intake 
structure  that  uses  at  least  25  percent  of  the 
water  it  withdraws  for  cooling  purposes  as 
specified  in  paragraph  (c)  of  this  section;  and 

(3)  Has  a  design  intake  flow  equal  to  or 
greater  than  50  MGD; 

(b)  Use  of  a  cooling  water  intake  structure 
includes  obtaining  cooling  water  by  any  sort 
of  contract  or  arrangement  with  an 
independent  supplier  (or  multiple  suppliers) 
of  cooling  water  if  the  supplier  or  suppliers 
withdraw(s)  water  from  waters  of  the  IJnited 
States.  Use  of  cooling  water  does  not  include 
obtaining  cooling  water  from  a  public  water 
system  or  use  of  treated  effluent  that 
otherwise  would  be  discharged  to  a  water  of 
the  U.S.  This  provision  is  intended  to 
prevent  circumvention  of  these  requirements 
by  creating  arrangements  to  receive  cooling 
water  from  an  entity  that  is  not  itself  a  point 
source. 

(c)  The  threshold  requirement  that  at  least 
25  percent  of  water  withdrawn  be  used  for 
cooling  purposes  must  be  measured  on  an 
average  monthly  basis. 

Section  125.92    When  Must  I  Comply  With 
This  Subpart? 

You  must  comply  with4his  subpart  when 
an  NPDES  permit  containing  requirements 
consistent  with  this  subpart  is  issued  to  you. 
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supporting  the  proposed  restoration 
measures. 


c*^^^:^^  -toe  no 


(2)  For  each  subsequent  permit  renewal  for 
a  covered  facility,  the  Director  must  review 
the  application  materials  and  monitoring 


316(b)  have  been  made  on  a  case-by- 
case,  site-specific  basis.  EPA  published 
guidance  addressine  section  316fbl 
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Section  125.93    What  Special  Definitions 
Apply  to  This  Subpart? 
'  The  definitions  in  Subpart  I  of  Part  125 
apply  to  this  subpart.  The  following 
definitions  also  apply  to  this  subpart: 

Adverse  Environmental  Impact  (Reserved; 
see  discussion  at  V.C.S.a  below.) 

Existing  facility  means  any  facility  that 
both  generates  and  transmits  electric  power 
and  any  facility  that  generates  electric  power 
but  sells  it  to  another  entity  for  transmiswon. 
This  definition  specifically  includes  (1)  any 
major  modification  of  a  facility;  (2)  any 
addition  of  a  new  unit  to  a  facility  for 
purposes  of  the  same  industrial  operation;  (3) 
any  addition  of  a  unit  for  purposes  of  a 
different  industrial  operation  that  uses  an 
existing  cooling  water  intake  structure  but 
does  not  increase  the  design  capacity  of  the 
cooling  water  intake  structure:  and  (4)  any 
facility  that  is  constructed  in  place  of  a 
facility  that  has  been  demolished,  but  that 
uses  an  existing  cooling  water  intake 
structure  whose  design  intake  flow  has  not 
been  increased  to  accommodate  the  intake  of 
additional  cooling  water. 
Section  125.94    How  Will  RequiremenU 
Reflecting  Best  Technology  Available  for 
Minimizing  Adverse  Environmental  Impact 
Be  Established  for  My  Existing  Facility? 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  an  owner  or  operator  of 
an  existing  facility  covered  by  this  subpart 
must  conduct  a  baseline  biological  survey 
and  provide  any  other  information  specified 
in  §  125.97  that  the  Director  concludes  is 
necessary  for  determining  the  magnitude  of 
any  adverse  environmental  impact  occurring 
at  the  facility. 

(2)  A  previously  conducted  section  316(b) 
demonstration  may  be  used  to  determine 
whether  the  location,  design,  construction 
and  capacity  of  the  facility's  cooling  water 
intake  structure  reflect  best  technology 
available  for  minimizing  adverse 
environmental  impact  if  it  reflects  current 
biological  conditions  in  the  water  body  and 
the  current  location  and  design  of  the  cooling 
water  intake  structure.  A  previously 
conducted  section  316(b)  demonstration 
generally  would  reflect  current  conditions  or 
circumstances  if: 

(i)  The  previous  section  316(b) 
demonstration  used  data  collection  and 
analytical  methods  consistent  with  guidance 
or  requirements  of  the  permitting  agency 
and/or  the  Administrator;  ^ 

(ii)  The  available  evidence  shows  that  there 
have  been  no  significant  changes  in  the 
populations  of  critical  aquatic  species;  and 

(iii)  The  owner  or  operator  can  show  there 
have  been  no  significant  changes  in  the 
location,  design,  construction,  and  capacity 
of  the  facility's  cooling  water  intake  structure 
that  would  lead  to  a  greater  adverse 
environmental  impact. 

(b)  The  determination  of  best  technology 
available  for  minimizing  adverse 
environmental  impact  required  by  paragraph 
(c)  of  this  section  may  be  based  on: 

(1)  A  previously  conducted  section  316(b) 
demonstration  that  is  shown  to  be  still  valid 
in  the  current  circumstances,  as  described  in 
paragraph  (a)(2)  of  this  section;  or 

(2)  An  analysis  of  best  technology  available 
based  on  the  Design  and  Construction 


Technology  Plan,  operational  measures,  and 
any  restoration  measures  allowed  under 
S  125.95,  that  are  submitted  pursuant  to 
§  125.97.  This  analysis  may  include  use  of 
risk  assessment.  [See  V.C.5.C  below  for  a 
discussion  of  possible  additional  components 
of  this  analysis.) 

(c)  In  determining  the  best  technology 
available  for  minimizing  adverse 
environmental  impact  at  an  existing  facility, 
the  Director  shall  : 

(1)  Minimize  impingement  mortality  for 
fish  and  shellfish; 

(2)  Minimize  entrainment  mortality  for 
entrainable  life  stages  of  fish  and  shellfish; 

(3)  Take  into  account  non-aquatic 
environmental  impacts,  including  energy 
requirements,  and  impacts  on  local  air 
quality  or  water  resources;  and 

(4)  Not  require  any  technologies  for 
location,  design,  construction  or  capacity  or 
operational  and/or  restoration  measures  the 
costs  of  which  would  be  significantly  greater 
than  the  estimated  benefits  of  such 
technology  or  measures. 

(d)  The  Director  may  establish  more 
stringent  requirements  as  best  technology 
available  for  minimizing  adverse 
environmental  impact  if  the  Director 
determines  that  your  compliance  with  the 
requirements  of  paragraph  (c)  would  not 
ensure  compliance  with  State  or  other 
Federal  law. 

(e)  The  owner  or  operator  of  an  existing 
facility  must  comply  with  any  permit 
requirements  imposed  by  the  Director 
pursuant  to  §  125.100(b)  of  this  section. 

Section  125.95    As  an  Owner  or  Operator  of 
an  Existing  Facility.  May  I  Undertake 
Restoration  Measures  To  Mitigate  Adverse 
Environmental  Impact? 

(a)  An  owner  or  operator  of  an  existing 
facility  may  undertake  restoration  measures 
(such  as  habitat  improvement  and  fish 
stocking)  that  will  mitigate  adverse 
environmental  impact  from  the  facility's 
cooling  water  intake  structure. 

(b)  In  determining  whether  adverse 
environmental  impact  is  minimized,  the 
Director  must  take  into  account  any 
voluntary  restoration  measures. 

Section  125.96    Will  Alternative  State 
Requirements  and  Methodologies  for 
Determining  the  Best  Technology  Available 
for  Minimizing  Adverse  Environmental 
Impact  Be  Recognized? 

Notwithstanding  any  other  provisions  of 
this  subpart,  if  a  State  demonstrates  to  the 
Administrator  that  it  has  adopted  alternative 
regulatory  requirements  that  will  result  in 
environmental  performance  within  a 
watershed  that  is  comparable  to  the 
reductions  of  impingement  mortality  and 
entrainment  that  would  otherwise  be 
achieved  under  this  subpart,  the 
Administrator  shall  approve  such  alternative 
regulatory  requirements. 

Section  125.97    As  an  Owner  or  Operator  of 
an  Existing  Facility,  What  Must  I  Collect  and 
Submit  When  I  Apply  for  My  Reissued 
NPDES  Permit? 

(a)  As  an  owner  or  operator  of  an  existing 
facility  covered  by  this  part,  you  must  submit 
the  information  required  by  §  125.94  and  this 


section  to  the  Director  when  you  apply  for  a 
reissued  NPDES  permit  in  accordance  with 
40  CFR  122.21. 

(b)  Biological  Survey.  (1)  The  biological 
survey  must  include: 

(i)  A  taxonomic  identification  and 
characterization  of  aquatic  biological 
resources  including  a  determination  and 
description  of  the  target  populations  of 
concern  (those  species  of  fish  and  shellfish 
and  all  life  stages  that  are  most  susceptible 
to  impingement  and  entrainment).  and  a 
description  of  the  abundance  and  temporal/ 
spatial  characterization  of  the  target 
populations  based  on  the  collection  of  a 
sufficient  number  of  years  of  data  to  capture 
the  seasonal  and  diel  variations  (e.g., 
spawning,  feeding  and  water  column 
migration)  of  all  life  stages  of  fish  and 
shellfish  found  in  the  vicinity  of  the  cooling 
water  intake  structure;  and 

(ii)  An  identification  of  threatened  or 
endangered  or  otherwise  protected  Federal, 
state  or  tribal  species  that  might  b^ 
susceptible  to  impingement  and  entrainment 
by  the  cooling  water  intake  structure(s);  and 

(iii)  A  description  of  additional  chemical, 
water  quality,  and  other  anthropogenic 
stresses  on  the  source  water  body  based  on 
available  information. 

(2)  As  provided  in  §  125.94(a)(2)  and  (d)(1). 
biological  survey  data  previously  produced 
to  demonstrate  compliance  with  section 
316(b)  of  the  CWA  may  be  used  in  the 
biological  survey  if  the  data  are 
representative  of  current  conditions. 

(c)  Design  and  Construction  Technology 
Plan.  (1)  The  Design  and  Construction 
Technology  Plan  must  explain  the 
technologies  and  measures  you  have  selected 
to  minimize  adverse  environmental  impact 
based  on  information  collected  for  the 
biological  survey. 

(2)  In-place  technologies  implemented 
previously  to  comply  with  section  316(b), 
and  information  regarding  their  effectiveness, 
may  be  included  in  the  Design  and 
Construction  Technology  Plan  for  an  existing 
facility. 

(3)  Design  and  engineering  calculations, 
drawings,  maps,  and  costs  estimates 
supporting  the  technologies  and  measures 
you  have  selected  to  minimize  adverse 
environmental  impact. 

(d)  Operational  Measures.  Operational 
measures  that  may  be  proposed  include,  but 
are  not  limited  to,  seasonal  shutdowns  or 
reductions  in  flow  and  continuous  operation 
of  screens. 

(ej  Restoration  Measures.  If  you  propose  to 
use  restoration  measures  to  minimize  adverse 
environmental  impact  as  allowed  in  §  125.95, 
you  must  provide  the  following  information 
to  the  Director  for  review: 

(1)  Information  and  data  to  show  that  you 
have  coordinated  with  the  appropriate  fish 
and  wildlife  management  agency; 

(2)  A  plan  that  provides  a  list  of  the 
measures  you  have  selected  and  will 
implement  and  how  you  will  demonstrate 
that  your  restoration  measures  will  maintain 
the  fish  and  shellfish  in  the  water  body  to  the 
level  required  to  offset  mortality  from 
entrainment  and  impingement;  and 

(3)  Design  and  engineering  calculations, 
drawings,  maps,  and  costs  estimates 
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supporting  the  proposed  restoration 

measures. 

Section  125.98    As  an  Owner  or  Operator  of 

an  Existing  Facility,  Must  I  Perform 

Monitoring? 

(a)  Following  issuance  of  an  NPDES 
permit,  an  owner  or  operator  of  an  existing 
facility  must  submit  to  the  Director  a  program 
for  monitoring  that  will  be  adequate  to  verify 
that  the  location,  design,  construction,  and 
capacity  of  the  cooling  water  intake  structure 
reflect  the  best  technology  available  for 
minimizing  adverse  environmental  impact. 

(b)  The  Director  may  require  modifications 
of  the  monitoring  program  proposed  by  the 
owner  or  operator  based  on,  but  not  limited 
to,  consideration  of  the  following  factors: 

(1)  Whether  or  not  the  facility  has  been 
determined  to  cause  adverse  environmental 
impacts  under  §  125.100; 

(2)  The  types  of  modifications  and 
restoration  that  are  required  in  the  NPDES 
permit  under  §  125.100; 

(3)  The  amount  and  quality  of  the  data  or 
information  available  on  the  water  body 
health  and  quality  of  the  fishery;  and 

(4)  The  stability  or  flux  in  the 
environmental  factors  that  influence 
biological  response  in  the  water  body. 

(c)  The  monitoring  program  for  an  existing 
facility  that  the  Director  has  determined  is 
not  causing  adverse  environmental  impact 
must  provide  for  monitoring  sufficient  for  the 
Director  to  make  the  subsequent  5-year 
[jermit  decision. 

(d)  The  monitoring  program  for  an  existing 
facility  that  the  Director  has  determined  to 
cause  adverse  environmental  impact  must 
provide  for  monitoring  sufficient  to 
demonstrate  that  the  modifications  to  facility 
operations  and  intake  technology  and  any 
restoration  measures  included  in  the  NPDES 
permit  have  been  effective  for  minimizing 
adverse  environmental  impact.  The 
monitoringonust  begin  during  the  first  year 
following  implementation  of  the 
modifications  and  restoration  measures,  and 
must  continue  until  the  Director  is  satisfied 
that  adverse  environmental  impact  caused  by 
the  facility's  cooling  water  intsjie  has  been 
minimized. 

Section  125.99    As  an  Owner  or  Operator  of 
an  Existing  Facility,  Must  I  Keep  Records  and 
Report? 

(a)  As  an  owner  or  operator  of  an  existing 
facility,  you  must  keep  records  of  all  the  data 
used  to  complete  the  permit  application  and 
show  compliance  with  the  requirements  in 
the  permit  and  any  compliance  monitoring 
data  for  a  period  of  at  least  three  (3)  years 
from  the  date  of  permit  issuance. 

(b)  The  Director  may  require  that  these 
records  be  kept  for  a  longer  period. 

Section  125.100    As  the  Director,  What  Must 
I  Do  To  Comply  With  the  Requirements  of 
This  Subpart? 

I  (a)  Permit  Applications.  As  the  Director, 
you  must  review  materials  submitted  by  the 
applicant  under  40  CFR  122.21(r)(3)  and 
§  125.94  before  each  permit  renewal  or 
reissuance. 

(1)  After  receiving  the  permit  application 
from  the  owner  or  operator  of  a  new  facility, 
the  Director  must  determine  if  the  applicant 
i  i  subject  to  the  requirements  of  this  subpart. 


(2)  For  each  subsequent  permit  renewal  for 
a  covered  facility,  the  Director  must  review 
the  application  materials  and  monitoring 
data  to  determine  whether  requirements,  or 
additional  requirements,  for  design  and 
construction  technologies  or  operational 
measures  should  be  included  in  the  permit, 
as  provided  in  paragraph  (b)  of  this  section. 

(b)  Permitting  Requirements.  (1)  Section 
316(b)  requirements  are  implemented  for  a 
facility  through  an  NPDES  permit.  As  the 
Director,  you  must: 

(i)  Detennine  whether  the  location,  design, 
construction  and  capacity  of  the  cooling 
water  intake  structure  at  the  existing  facility 
reflects  best  technology  available  for 
minimizing  adverse  environmental  impact, 
based  on  the  information  provided  under 
§  125.94(a)  and  §  125.97  and  any  other 
available,  relevant  information;  and 

(ii)  If  the  location,  design,  construction  and 
capacity  of  the  cooling  water  intake  structure 
at  the  existing  facility  does  not  reflect  best 
technology  available  for  minimizing  adverse 
environmental  impact,  specify  the 
requirements  and  conditions  for  the  location, 
design,  construction,  and  capacity  of  the 
cooling  water  intake  structure(s)  that  must  be 
included  in  the  permit  for  minimizing 
adverse  environmental  impact.  This 
determination  must  be  based  on  information 
provided  under  §  125.94  and  §  125.97  and 
any  other  available,  relevant  information. 

(2)  (i)  Before  issuing  an  NPDES  permit 
containing  section  316(b)  requirements,  the 
Director  must  consult  with  and  consider  the 
views  and  any  information  provided  by 
interested  fish  and  wildlife  management 
agencies. 

(ii)  If  any  fish  and  wildlife  management 
agency  having  jurisdiction  over  the  water 
body  used  for  cooling  water  withdrawal 
determines  that  the  cooling  water  intake 
structure(s)  of  an  existing  facility  contributes 
to  unacceptable  stress  to  aquatic  species  or 
their  habitat,  the  fish  and  wildlife 
management  agency  may  recommend  design, 
construction,  or  operational  changes  to  the 
Director  that  will  minimize  that  stress. 

(c)  Monitoring  Requirements.  At  a 
minimum,  the  Director  must  ensure  that  the 
permit  requires  the  permittee  to  perform  the 
monitoring  required  in  §  125.98.  You  may 
modify  the  monitoring  program  when  the 
permit  is  reissued  and  during  the  term  of  the 
permit  based  on  changes  in  the  physical  or 
biological  conditions  in  the  vicinity  of  the  ^ 
cooling  water  intake  structure. 

The  Agency  invites  comment  on  the 
above  fi-amework  as  an  appropriate 
approach  for  implementing  section 
316(b)  as  an  alternative  to  today's 
proposed  requirements.  The  Agency 
also  invites  comments  on  the  following 
site-specific  approaches  for 
implementing  section  316(b)  on  a  site- 
specific  basis  within  the  general 
fi-amework  set  forth  in  the  Sample  Rule. 

2.  Site-Specific  Alternative  Based  on 
EPA's  1977  Draft  Guidance 

Since  the  Fourth  Circuit  remanded 
EPA's  section  316(b)  regulations  in 
1977,  decisions  implementing  section 


316(b)  have  been  made  on  a  case-by- 
case,  site-specific  basis.  EPA  published 
guidance  addressing  section  316(b) 
implementation  in  1977.  See  Draft 
Guidance  for  Evaluating  the  Adverse 
Impact  of  Cooling  Water  Intake 
Structures  on  the  Aquatic  Environment: 
Section  316(b)  P.L.  92-500  (U.S.  EPA. 
1977).  This  guidance  describes  the 
studies  recommended  for  evaluating  the 
impact  of  cooling  water  intake 
structures  on  the  aquatic  environment, 
and  it  establishes  a  basis  for 
determining  the  best  technology 
available  for  minimizing  adverse 
environmental  impact.  The  1977 
Section  316(b)  Drsift  Guidance  states, 
"The  environmental-intake  interactions 
in  question  are  highly  s'ite-specific  and 
the  decision  as  to  best  technology 
available  for  intake  design,  location, 
construction,  and  capacity  must  be 
made  on  a  case-by-case  basis."  (Section 
316(b)  Draft  Guidance,  U.S.  EPA,  1977. 
p.  4).  This  case-by-case  approach  also  is 
consistent  with  the  approach  described . 
in  the  1976  Development  Document 
referenced  in  the  remanded  regulation. 

The  1977  Section  316(b)  Draft 
Guidance  recommends  a  general  process 
for  developing  information  needed  to 
support  section  316(b)  decisions  and 
presenting  that  information  to  the 
permitting  authority.  The  process 
involves  the  development  of  a  site- 
specific  study  of  the  environmental 
effects  associated  with  each  facility  that 
uses  one  or  more  cooling  water  intake 
structures,  as  well  as  consideration  of 
that  study  by  the  permitting  authority  in 
determining  whether  the  facility  must 
make  any  changes  to  minimize  adverse 
environmental  impact.  Where  adverse 
environmental  impact  is  occurring  and 
must  be  minimized  by  application  of 
best  technology  available,  the  1977 
guidance  suggests  a  "stepwise" 
approach  that  considers  screening 
systems,  size,  location,  capacity,  and 
other  factors. 

Although  the  Draft  Guidance 
describes  the  information  to  be 
developed,  key  factors  to  be  considered, 
and  a  process  for  supporting  section 
316(b)  determinations,  it  does  not 
establish  national  standards  for  best 
technology  available  to  minimize 
adverse  environmental  impact.  Rather, 
the  guidance  leaves  the  decisions  on  the 
appropriate  location,  design,  capacity, 
and  construction  of  each  facility  to  the 
permitting  authority.  Under  this 
framework,  the  Director  determines 
whether  appropriate  studies  have  been 
performed  and  whether  a  given  facility 
has  minimized  adverse  environmental 
impact. 
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3.  The  Utility  Water  Act  Group  (UWAG) 
Approach 

The  Utility  Water  Act  Group  (UWAG), 
an  association  of  more  than  100 
individual  electric  utility  companies 
and  three  national  trade  associations  of 
electric  utilities,  provided  EPA  with  a 
recommended  site-specific  regulatory 
framework,  entitled  "SieCb)  Decision 
Principles  for  Existing  Facilities." 
UWAG's  recommended  approach  for 
decision  making  under  section  316(b) 
includes  the  following  components: 

•  A  definition  of  "Adverse 
Environmental  Impact; 

•  Use  of  Representative  Indicator 
Species  (RIS)  for  the  assessment  of 
adverse  environmental  impact; 

•  Making  decisions  under  section 
316(b)  that  complement,  but  do  not 
duplicate,  other  Federal,  state,  and  local 
regulatory  programs; 

•  Use  of  de  minimis  criteria  to 
exempt  small  cooling  water  users  that 
pose  no  appreciable  risk  of  causing 
adverse  environmental  impact  because 
only  a  small  amount  of  cooling  water  is 
withdrawn  from  a  water  body  at  a 
location  that  does  not  require  special 
protection; 

•  Determination  of  adverse 
environmental  impact  or  its  absence 
using  the  facility's  choice  of  three 
methods,  either  alone  or  in 
combination:  (1)  Use  of  previously 
conducted  section  316(b) 
demonstrations  that  are  still  valid  in 
light  of  current  circumstances;  (2)  use  of 
ecological  risk  assessment  by  means  of 
demonstration  of  no  appreciable  risk  of 
adverse  environmental  impact  using 
conservative  decision  criteria;  or 
assessment  of  risk  using  a  structured 
decision  making  process  consistent  with 
EPA's  Ecological  Risk  Assessment 
Guidelines; 

•  A  "maximize  net  benefits" 
approach  for  selecting  the  best 
technology  available  for  minimizing 
adverse  environmental  impact; 

•  At  the  option  of  the  permittee, 
recognition  of  voluntary  enhancements 
such  as  fish  stocking  or  habitat 
improvements;  and 

•  Providing  data  or  information  with 
NPDES  permit  renewal  applications  if 
new  information  shows  that  previously 
conducted  section  316(b) 
demonstrations  are  no  longer 
scientifically  valid. 

These  features  of  UWAG's 
recommended  approach  are  discussed 
in  the  Discussion  of  Site-Specific 
Approach  Issues  and  Questions  for 
Comment  that  follows.  UWAG's 
submission  is  included  in  the 
rulemaking  record. 


4.  Site-Specific  Alternative  Suggested  by 
PSEG 

EPA  also  received  a  suggested  site- 
specific  regulatory  framework  from  the 
Public  Service  Electricity  and  Gas 
Company  (PSEG).  The  framework 
includes  three  alternative  decision- 
making approaches  that  would  allow 
permittees  and  permit  writers  to  utilize 
prior  analyses  and  data  that  may  be 
appropriate  and  helpful,  consider 
previous  best  technology  available 
determinations  that  were  based  on  these 
analyses  and  data,  and  take  into  account 
the  benefits  of  prior  section  316(b) 
implementing  actions.  The  following 
sununary  of  the  framework  suggested  by 
PSEG  closely  tracks  PSEG's  submission, 
which  is  included  in  the  rulemaking 
record. 

PSEG's  submission  states  that  EPA 
guidance  and  other  precedents  have 
identified  certain  ecological  criteria  as 
relevant  factors  for  considering  adverse 
environmental  impact,  including 
entrainment  and  impingement; 
reductions  of  threatened,  endangered,  or 
other  protected  species;  damage  to 
critical  aquatic  organisms,  including 
important  elements  of  the  food  chain; 
diminishment  of  a  population's 
compensatory  reserve;  losses  to 
populations,  including  reductions  of 
indigenous  species  populations, 
commercial  fishery  stocks,  and 
recreational  fisheries;  and  stresses  to 
overall  communities  or  ecosystems  as 
evidenced  by  reductions  in  diversity  or 
other  changes  in  system  structure  or 
function.  Many  existing  section  316(b) 
decisions  are  based  upon  extensive  data 
and  analyses  pertaining  to  those  factors. 
Those  factors  would  remain  applicable 
for  all  existing  facilities. 

Under  PSEG's  recommended 
approach,  permitting  authorities  would 
have  the  authority  to  continue  to  place 
emphasis  on  the  factors  they  believe  are 
most  relevant  to  a  given  situation.  For 
example,  when  long-term  data  are 
available  that  meet  appropriate  data 
quality  standards,  and  when  analyses 
using  appropriate  techniques  such  as 
models  that  already  have  been 
developed  to  allow  population-level 
analysis  of  the  potential  for  adverse 
environmental  impact,  permit  writers 
would  focus  on  those  adverse 
environmental  impact  factors  related  to 
population-level  impacts.  In  other 
situations,  especially  where  permittees 
do  not  wish  to  invest  the  time  and 
"  financial  resources  necessary  for 
biological  data  gathering  and  analysis, 
permitting  authorities  would  have  the 
discretion  to  focus  on  other  factors  by 
applying  different  decision-making 
paths. 


5.  Discussion  of  Site-Specific  Approach 
Issues  and  Associated  Questions  for 
Comment 

The  following  sections  focus  on 
several  key  aspects  of  any  site-specific 
approach,  specifically  requesting 
comment  on  an  appropriate  definition 
of  adverse  environmental  impact  and 
associated  decision-making  criteria. 

a.  Determination  of  Adverse 
Environmental  Impact 

EPA's  1977  Draft  Guidance  assumes 
there  will  be  adverse  environmental 
impact  whenever  there  is  entrainment 
or  impingement  "damage"  as  a  result  of 
a  cooling  water  intake  stnictxu*,  and 
focuses  study  on  the  magnitude  of  the 
impact  to  determine  the  appropriate 
technologies  needed  to  minimize  the 
impact.  "Hie  evaluation  criteria  for 
assessing  the  magnitude  of  an  adverse 
impact  are  broad  and  recommend 
consideration  both  in  terms  of  absolute 
damage  (e.g.,  numbers  of  fish)  and 
percentages  of  populations.  Although 
the  UWAG  and  PSEG  site-specific 
approaches  contain  different  definitions 
of  the  term  "adverse  environmental 
impact,"  there  is  general  agreement 
among  them  that  the  focus  should  be  on 
the  health  of  critical  aquatic  populations 
or  ecosystems,  rather  than  on  absolute 
numbers  of  fish  and  other  aquatic 
organisms  impinged  or  entrained  by  the 
cooling  water  intake  structure.  UWAG 
offered  the  most  detailed  and  specific 
recommendations  for  making  a 
determination  of  adverse  environmental 
impact. 

(1)  EPA's  1977  Definition  of  Adverse 
Environmental  Impact  and  Examples  of 
Its  Current  Use 

In  EPA's  1977  Draft  Guidance, 
adverse  environmental  impact  is 
defined  as  follows: 

Adverse  environmental  impact  means  the 
adverse  aquatic  environmental  impact  that 
occurs  whenever  there  will  be  entrainment  or 
impingement  damage  as  a  result  of  the 
operation  of  a  specific  cooling  water  intake 
structure.  The  critical  question  is  the 
magnitude  of  any  adverse  impact  which 
should  be  estimated  both  in  terms  of  short 
term  and  long  term  impact  with  respect  to  (1) 
absolute  damage  (number  of  fish  impinged  or 
percentage  of  lar\ae  entrained  on  a  monthly 
or  yearly  basis);  (2)  percentage  damage 
(percentage  of  fish  or  larvae  in  existing 
populations  which  will  be  impinged  or 
entrained,  respectively);  (3)  absolute  and 
percentage  damage  to  any  endangered 
species;  (4)  absolute  and  percentage  damage 
to  any  critical  aquatic  organism;  (5)  absolute 
and  percentage  damage  to  commercially 
valuable  and/or  sport  species  yield;  and  (6) 
whether  the  impact  would  endanger 
(jeopardize)  the  protection  and  propagation 
of  a  balanced  population  of  shellfish  and  fish 
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in  and  on  the  body  of  water  from  which  the 
cooling  water  is  withdrawn  (long  term 
impact). 

I  Ch/er  the  past  25  years,  permitting 
agencies  have  interpreted  this  definition 
in  a  variety  of  ways.  Some  agencies 
consider  the  absolute  number  of 
organisms  subjected  to  impingement 
and  entrainment  by  facility  cooling 
water  intakes.  Permitting  authorities 
that  evaluate  adverse  environmental 
impact  by  enumerating  losses  of 
numbers  of  fish  individuals  find  this 
approach  removes  much  of  the 
imcertainty  associated  with  evaluating 
effects  to  species  at  higher 
organizational  levels  such  as 
populations,  communities,  or 
ecosystems.  Other  permitting  authorities 
have  focused  on  evaluating  effects  on 
populations  in  determining  whether  an 
adverse  environmental  impact  is 
occurring. 

(2)  An  Alternative  Definition 

EPA  solicits  comment  on  an 
alternative  definition  of  "adverse 
environmental  impact"  as  follows: 

Adverse  enviroiunental  impact  means  one 
or  more  of  the  following:  entrainment  and 
impingement  of  significant  numbers  of  a 
critical  aquatic  organisms  or  percentages  of 
aquatic  populations;  adverse  impacts  to 
threatened,  endangered  or  other  protected 
species,  or  their  designated  critical  habitat; 
significant  losses  to  populations,  including 
reductions  of  indigenous  species 
populations,  commercial  fishery  stocks,  and 
recreational  fisheries;  and  stresses  to  overall 
communities  or  ecosystems  as  evidenced  by 
reductions  in  diversity  or  other  changes  in 
system  structure  or  function. 

(3 )  Discussion  of  UWAG 
Recommendation  for  Determining 
Adverse  Environmental  Impact 

UWAG  offers  the  following  definition: 

Adverse  environmental  impact  is  a 
reduction  in  one  or  more  representative 
indicator  species  (RIS)*'  that  (1)  creates  ah 
unacceptable  risk  to  a  population's  ability  to 
sustain  itself,  to  support  reasonably 
anticipated  commercial  or  recreational 
harvests,  or  to  perform  its  normal  ecological 
function  and  (2)  is  attributable  to  operation 
of  the  cooling  water  intake  structure. 

In  UWAG's  view,  defining  adverse 
environmental  impact  in  terms  of 
"unacceptable  risk"  combines  science 
with  the  judgments  society  makes  about 
the  value  of  different  resources.  UWAG 
argues  that  this  recommended  definition 


i»'  Drawing  on  the  toncept  of  "critical  aquatic 
rganisms"in  EPA's  1977  draft  guidance,  UWAG 
would  .define  a  representative  indicator  species 
(RIS)  as  a  species  of  commercial  or  recreational 
importance,  a  Federal  or  state  threatened  or 
•ndangered  or  specially  designated  species,  an 
important  species  for  ecological  community 
structure  or  function,  or  on  the  basis  of  species  and 
life  stage  vulnerability. 


is  scientifically  sound  and 
environmentally  protective  because  it 
focuses  on  protecting  populations  or 
species  that  are  subject  to  impingement 
and  entrainment  by  cooling  water  intake 
structures  and  because  it  requires  that 
the  level  of  population  protection  be 
adequate  to  ensure  protection  of  the 
integrity  of  the  ecosystem  (community 
structure  and  function).  However,  it 
notes  that  this  definition  does  not  create 
a  "bright  line"  test  based  on  engineering 
or  science.  In  addition  to  use  of  a  valid, 
previously  conducted  section  316(b) 
demonstration,  UWAG  would  allow 
facilities  to  use  two  risk  assessment 
approaches  to  make  a  demonstration  of 
"no  adverse  environmental  impact." 
The  first  approach  involves 
demonstrating  that  the  facility  meets 
one  or  more  of  a  set  of  conservative 
decision  criteria.  Under  the  second 
approach,  a  facility  would  cooperate 
with  regulators  and  stakeholders  to 
determine  the  benchmarks  for  a  risk 
analysis  to  determine  whether  there  is 
an  appreciable  risk  of  adverse 
environmental  impact. 

(a)  Protective  Decision  Criteria  for 
Determining  Adverse  Environmental 
Impact 

UWAG  recommends  protective 
decision  criteria  that  it  believes  are 
conservative  enough  to  eliminate  the 
risk  of  adverse  environmental  impact  for 
all  practical  purposes.  The 
recommended  physical  and  biological 
decision  criteria  are  as  follows: 

Physical  Criteria 

Locational  Criterion:  An  existing 
cooling  water  intake  structure  would  be 
considered  not  to  create  a  risk  of 
adverse  environmental  impact  if  it 
withdraws  water  from  a  zone  of  a  water 
body  that  does  not  support  aquatic  life 
due  to  anoxia  or  other  reasons,  such  as 
lack  of  habitat,  poor  habitat,  or  water 
quality  conditions. 

Design  Criterion:  An  existing  cooling 
water  intake  structure  would  not  be 
considered  to  create  a  risk  of  adverse 
environmental  impact  if  it  uses  wet 
closed-cycle  cooling  or  technologies  that 
achieve  a  level  of  protection  reasonably 
consistent  with  that  achieved  by  wet 
closed-cycle  cooling.  However,  wet 
closed-cycle  cooling  or  reasonably 
consistent  protection  would  be 
considered  insufficient  if  permit  writers 
or  nattu"al  resoiux:e  agencies  identify 
special  local  circiunstances  such  as 
impacts  to  threatened,  endangered,  or 
otherwise  protected  species  or  areas 
designated  for  special  protection. 

Proportion  of  Flow  or  Volume 
Criterion:  On  fresh  water  rivers,  lakes 
(other  than  the  Great  Lakes),  and 


reservoirs,  a  cooling  water  intake 
structiu^  would  be  considered  not  to 
create  a  risk  of  adverse  environmental 
impact  if  it  withdraws  no  more  than  5% 
of  either  the  source  water  bddy  or  the 
"biological  zone  of  influence."  This 
criterion  would  apply  only  to 
entrainable  life  stages.  Because  it  might 
not  be  appropriate  for  many  RIS  to 
consider  the  entire  source  water  body  in 
making  this  decision,  determining  the 
appropriate  flow  or  volume  woxild  be  of 
critical  importance.  UWAG 
recommends  how  the  "biological  zone 
of  influence"  would  be  determined  for 
different  RIS. 

Biological  Criteria 

Percent  Population  Loss  Criterion:  On 
freshwater  rivers,  lakes  (other  than  the 
Great  Lakes),  and  reservoirs,  a  facility 
would  be  considered  not  to  create  a  risk 
of  adverse  environmental  impact  if  the 
cooling  water  intake  structure  causes 
the  combined  loss,  from  entrainment 
and  impingement,  of  (1)  no  more  than 
1%  of  the  population  of  any  harvested 
RIS  and  (2)  no  more  than  5%  of  the 
population  of  any  non-harvested  RIS, 
with  fractional  losses  summed  over  life 
stages  for  the  entire  lake,  reservoir,  or 
river  reach  included  in  the  evaluation. 
UWAG  explains  that  the  l%/5% 
population  loss  criteria  are  based  in  part 
on  the  recognition  that  these 
percentages  are  small  relative  to  the 
inter-annual  fluctuations  typical  of  fish 
populations  and  also  small  relative  to 
the  compensatory  responses  typical  of 
many  species. 

No  Significant  Downward  Trend:  On 
freshwater  rivers,  lakes  (other  than  the 
Great  Lakes),  and  reservoirs,  a  cooling 
water  intake  structure  would  be 
considered  to  create  no  risk  of  adverse 
environmental  impact  if  adequate  data 
collected  over  a  representative  period  of 
years,  including  preoperational  data, 
show  no  statistically  significant 
downward  trend  in  the  population 
abundance  of  RIS. 

The  foregoing  criteria  would  be 
applied  independently.  Passing  a  single 
criterion  could  serve  as  the  basis  for  a 
successful  demonstration  of  no  risk  of 
adverse  environmental  impact  for  a 
facility.  If  population-based  biological 
criteria  are  used,  they  would  be  applied 
independently  to  each  RIS  species,  and 
each  species  would  need  to  meet  the 
criteria  for  the  facility  to  demonstrate  no 
risk  of  adverse  environmental  impact. 

UWAG  states  that  most  of  these 
recommended  criteria  have  limitations 
on  their  use,  such  as  being  limited  to 
certain  water  body  types  or  to  use  with 
either  impingeable  or  entrainable 
organisms,  but  not  both.  Some  facilities, 
therefore,  might  use  the  criteria  for  only 
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some  of  their  RIS  and  would  address  the 
remainder  through  the  structured 
adverse  environmental  impact  decision 
making  process  discussed  below. 

(b)  "Hie  Structured  Adverse 
Environmental  Impact  Decision  Making 
Process  Consistent  with  EPA  Ecological 
Risk  Assessment  Guidelines 

Under  this  alternative  for  determining 
adverse  environmental  impact,  a  facility 
would  work  with  permit  writers, 
resource  managers,  other  appropriate 
technical  experts,  and  stakeholders  to 
determine  what  constitutes  an 
"unacceptable"  risk  of  adverse 
environmental  impact  in  a  water  body. 
The  process  would  be  based  on  EPA's 
1998  Ecological  Risk  Assessment 
Guidelines.  The  key  steps  would  be  as 
follows; 

•  Stakeholders  would  be  involved  in 
identifying  issues  of  concern  caused  by 
the  cooling  water  intake  structure 
relative  to  RIS.  To  focus  the  effort  to 
identify  RIS  at  risk,  previous  section  316 
studies,  the  results  of  demonstrations 
using  the  criteria  discussed  above, 
information  on  the  design  and  operation 
of  the  facility,  water  body  fisheries 
management  data  and  plans,  and  other 
relevant  water  body  information  could 

be  used. 

•  The  permit  writer,  with  input  from 
the  facility,  would  then  determine  what 
data  collection  and  assessment  studies 
are  necessary  to  address  the  RIS  of 
concern.  Decisions  regarding  the  scope 
of  the  assessment  would  include 
identification  of  RIS;  study  design, 
sampling  methods,  locations,  and 
durations;  and  analytical  methods  and/ 
or  models  to  be  employed. 

•  The  facility  and  regulators  also 
would  identify  explicit  measurement 

^  endpoints  and  criteria  for  assessing 
adverse  environmental  impact  before 
any  studies  are  conducted.  If  the  studies 
demonstrate  that  predetermined 
endpoints  are  not  exceeded,  the  intake 
structure  would  be  considered  not  to 
cause  adverse  environmental  impact.  If 
not,  the  facility  would  proceed  to 
identify  best  technology  available 
alternatives  or  to  identify  enhancements 
that  would  eliminate  adverse 
environmental  impact. 

(4)  Questions  for  Comment  on  the 
DeterminAtion  of  Adverse 
Environmental  Impact 

(a)  EPA  invites  public  comment  on  all 
aspects  of  the  foregoing  approaches  to 
defining  adverse  environmental  impact 
and  for  making  the  preliminary 
determination  on  adverse 
environmental  impact,  and  on  which 
approach  should  be  included  if  the 
Agency  adopts  a  site-specific  approach 
for  the  final  rule. 


(b)  Should  the  final  rule  adopt  the 
1977  Draft  Guidance  approach  to 
defining  adverse  environmental  impact 
as  any  entrainment  or  impingement 
damage  caused  by  a  cooling  water 
intake  structure? 

(c)  Should  the  final  rule  state  that  any 
impingement  and  entrainment  is  an 
adverse  environmental  impact  and  focus 
site-specific  assessment  on  whether  that 
impact  is  minimized  by  technologies 
already  in  place  or  potential  changes  in 
technology?  Alternatively,  should  the 
final  rule  define  adverse  environmental 
impact  in  terms  of  population-level  or 
community-level  effects? 

(d)  Should  EPA  adopt  an  approach 
that  makes  more  explicit  use  of 
threshold  determinations  of  whether 
adverse  environmental  impact  is 
occvirring.  If  so,  should  EPA  adopt  any 
or  all  of  the  conservative  decision 
criteria  suggested  by  UWAG  in  a  final 

rule? 

(e)  Should  the  structured  risk 
assessment  decision  process  that  UWAG 
recommends  for  determining  adverse 
enviroiunental  impact  be  adopted? 

b.  Use  of  Previous  Section  316(b) 
Demonstration  Studies 

The  Sample  Site-Specific  Rule  and 
the  PSEG  and  UWAG  approaches  would 
all  give  the  permittee  an  opportunity  to 
show  that  a  previously  conducted 
section  316(b)  demonstration  study  was 
conducted  in  accordance  with  accepted 
methods  and  guidance,  reflects  current 
conditions,  and  supports  decisions 
regarding  the  existence  of  adverse 
environmental  impact  and  the  best 
technology  available  for  minimizing 
adverse  environmental  impact. 

(1)  Sample  Site-Specific  Rule  Approach 
for  Using  Previous  Demonstration 
Studies' 

Sections  125.94(a)(2)  and  125.94(c)(1) 
of  the  Sample  Rule  would  permit  use  of 
a  previously  conducted  section  316(b) 
demonstration  if  the  previous  study  was 
performed  using  data  collection  and 
analytical  methods  that  conformed  to 
applicable  guidance  or  requirements  of 
the  permitting  agency  or  EPA  and  there 
have  been  no  significant  changes  to 
either  the  aquatic  populations  affected 
by  the  cooling  water  intake  structure  or 
to  the  design,  construction,  or  operation 
of  the  facility.  The  burden  would  be  on 
the  owner  or  operator  of  the  facility  to 
show  that  these  conditions  were  met. 

(2)  PSEG  Recommendation  for  Using 
Previous  Demonstration  Studies 

PSEG  would  permit  use  of  previous 
section  316(b)  determinations  that  were 
based  upon  analysis  deemed  to  be 
thorough  and  based  on  the  appropriate 
statutory  factors  and  detailed,  site- 


specific  data  and  information.  In  PSEG's 
view,  such  prior  decisions  need  not  be 
subject  to  a  complete  re-evaluation  in 
subsequent  permit  renewal  proceedings 
absent  indications  that  the  current 
cooling  water  intake  structure  is 
allowing  advwse  environmental  impacts 
to  occur  or  that  there  have  been  material 
changes  in  any  of  the  key  factors  the 
agency  relied  upon  in  reaching  the  prior 
determination. 

Under  PSEG's  approach,  if  a  cooling 
water  intake  structure  at  an  existing 
faciUty  has  previously  been  determined 
to  employ  best  technology  available 
based  upon  a  diligent  review  of  a 
section  316(b)  demonstration  that  was 
conducted  in  conformance  with  the 
1977  EPA  Guidance,  then  the  existing 
intake  would  continue  to  be  determined   . 
to  employ  best  technology  available  for 
the  next  permit  cycle.  The  permit 
renewal  application  would  have  to 
include  information  sufficient  to  allow 
the  permitting  agency  to  determine  that: 
(1)  There  has  been  no  material  change 
in  the  operation  of  the  facility  that 
"  would  affect  entrainment  or 
impingement;  (2)  any  in-place 
technologies  have  been  properly 
operated,  maintained,  and  are  not 
allowing  losses  to  occur  in  excess  of  the 
levels  the  agency  considered  in  its  prior 
determination;  (3)  any  conservation  or 
mitigation  measures  included  in  prior  ' 
permits  are  in  place  and  are  producing 
the  intended  benefits;  (4)  the  economics 
of  applying  a  different  technology  have 
not  changed;  and  (5)  data  and/or 
analyses  show  that  fish  species  of 
concern  are  being  maintained  or  that 
any  declines  in  those  species  are  not 
attributable  to  the  cooling  water  intake 
structtue. 

In  the  Fact  Sheet  accompanying  the 
draft  permit,  the  permitting  agency 
would  be  required  specifically  to:  (1) 
Make  a  finding  of  fact  that  the  prior 
section  316(b)  determination  had  been 
based  upon  a  demonstration  conducted 
in  conformance  with  the  Agency's  1977 
Guidance;  and  (2)  identify  the  data  and 
information  that  the  permittee  provided 
in  support  of  the  reaffirmance  of  its 
prior  section  316(b)  determination. 
Interested  third  parties  as  well  as 
Federal,  state  and  interstate  resource 
protection  agencies  (e.g..  National 
Marine  Fisheries  Service  and  the  United 
States  Fish  and  Wildlife  Service)  would 
have  an  opportunity  to  comment  on  the 
draft  section  316(b)  determination  and 
to  challenge  the  final  determination  if 
they  were  aggrieved  by  the  agency's 
final  decision. 
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(3)  UWAG  Recommendation  for  Using 
Previous  Demonstration  Studies 

UWAG  also  would  permit  use  of  a 
previously  conducted  section  316 
demonstration  if  the  past  demonstration 
reflects  cmrent  biological  conditions  in 
the  water  body  and  the  current  location, 
design,  construction,  and  capacity  of  the 
cooling  water  intake  structxu-e.  UWAG 
argues  that  many  States  have  developed 
section  316(b)  regulatory  programs  with 
significant  information-gathering 
requirements  and  that  this  information 
would  provide,  for  many  existing 
facilities,  a  sufficient  basis  for 
determination  of  compliance  with 
section  316(b).  More  specifically, 
UWAG's  approach  would  consider  (1) 
Whether  the  RIS  used  in  past 
determinations  are  still  the  appropriate 
ones;  (2)  whether  the  data  collection 
and  analytical  tools  used  were  adequate 
in  lightof  current  circiunstances;  (3) 
whether  water  body  biological 
conditions  at  the  time  of  the  study 
reflect  ciurent  conditions;  (4)  whether 
the  location,  design,  construction,  or 
capacity  of  the  cooling  water  intake 
structiu^  has  been  altered  since  the 
previous  section  316(b)  demonstration; 
and  (5)  other  factors  that  should  be 
considered  if  there  is  reason  to  believe 
that  the  previous  demonstrations  are 
inadequate. 

(4)  Questions  for  Comment  on  Using 
Previous  Demonstration  Studies 

EPA  invites  public  comment  on 
whether  a  final  rule  should  permit  the 
use  of  a  previous  section  316(b) 
demonstration  for  determining  whether 
there  is  adverse  environmental  impact 
and  the  best  technology  available  for 
minimizing  adverse  enviromnental 
impact.  If  such  a  provision  is  included 
in  the  final  rule,  what  criteria  or 
conditions  should  be  included  to  ensure 
that  the  previously  conducted 
demonstration  is  an  adequate  basis  for 
section  316(b)  decisions? 

c.  Process  for  Determining  the  Best 
Technology  Available  for  Minimizing 
Adverse  Environmental  Impact  and  the 

role  of  Costs  and  Benefits 
Once  it  is  determined  that  there  is 
adverse  enviromnental  impact 
attributable  to  a  cooling  water  intake 
structure,  the  facility  and  permitting 
agency  must  decide  on  a  site-specific 
basis  what  changes  to  the  location, 
design,  construction,  or  capacity  of  the 
intake  or  what  alternative  voluntary 
measures,  must  be  installed  and 
implemented  to  minimize  the  impact. 


(1)  EPA's  Draft  1977  Guidance  and 
Development  Dociunent 

EPA's  draft  1977  draft  guidance  and 
development  docvunent  provide 
guidance  on  how  to  select  best 
technology  for  minimizing  adverse 
environmental  impact  but  are  silent  on 
the  role  of  costs  and  benefits  in 
determining  best  technology  available 
for  minimizing  adverse  enviromnental 
impact,  hi  1979,  the  U.S.  Court  of 
Appeals  for  the  First  Circuit  found  that 
cost  is  an  acceptable  consideration  in 
section  316(b)  determinations.  Seacoast 
Anti-Pollution  League  v.  Costle,  597 
F.2d  306.  311  (1st  Cir.  1979).  Over  the 
years,  section  316(b)  determinations 
have  focused  on  whether  the  costs  of 
technologies  employed  would  be  wholly 
disproportionate  to  the  environmental 
gains  to  be  derived  from  their  use.  See 
e.g..  Seacoast  Anti-Pollution  League  v. 
Costle;  Decision  of  the  General  Counsel 
No.  63  (July  29, 1977);  Decision  of  the 
General  Counsel  No.  41  (June  1, 1976). 

(2)  Sample  Site-Specific  Rule 

The  Sample  Rule  would  require  that 
the  analysis  of  best  technology  available 
for  minimizing  adverse  enviroiunental 
impact  be  based  on  a  biological  survey 
of  the  part  of  the  water  body  affected  by 
the  cooling  water  intake  structure  and  a 
Design  and  Construction  Technology 
Plan  submitted  by  the  permittee, 
together  with  any  voluntary  operational 
measures  or  restoration  measures  that 
would  be  implemented  at  the  facility. 
[See  Sample  Rule  §§  125.94, 125.95  and 
125.97.) 

Examples  of  appropriate  technologies 
a  facility  could  propose  in  the  Design 
and  Construction  Technology  Plan 
include  wedgevrire  screens,  fine  mesh 
screens,  fish  handling  and  return 
systems,  barrier  nets,  aquatic  filter 
barrier  systems,  an  increase  in  the 
opening  of  the  cooling  water  intake 
structure  to  reduce  velocity  and,  if 
warranted  by  site  specific  conditions, 
cooling  tower  technology.  Under  the 
Sample  Rule,  in-place  technologies 
implemented  previously  to  comply  with 
section  316(b),  and  information 
regarding  their  effectiveness,  may  be 
included  in  the  Design  and  Construction 
Technology  Plan.  Operational  measvires 
that  may  be  proposed  include  seasonal 
shutdowns  or  reductions  in  flow  and 
continuous  operation  of  screens. 

The  Sample  Rule  also  would  provide 
that  the  Director  could  exclude  any 
design  or  construction  technology  if  the 
costs  of  such  technology  would  be 
significantly  greater  than  the  estimated 
benefits  of  the  technology 
(§  125.94(f)(2)). 


(3)  I*rocesses  Structured  on  Incremental 
Cost-Benefit  Assessment 

EPA  solicits  comment  on  whether  an 
evaluation  of  the  cost-effectiveness  (i.e., 
the  incremental  cost  to  benefit  ratio)  of 
cooling  water  intake  structure 
technologies  and  any  operational  and/or 
restoration  measures  offered  by  the 
owner  or  operator  of  a  facility  is  an 
appropriate  component  of  the  analysis 
that  would  be  imdertaken  in  a  site- 
specific  approach  to  determining  best 
technology  available  for  minimizing 
adverse  environmental  impact.  The 
UWAG  and  PSEG  recommendations  for 
selecting  technologies  and  other 
measures  based  on  an  evaluation  of 
costs  and  benefits  are  discussed  below. 

(A)  UWAG  Recommendation  for  a 
Process 

Under  the  UWAG  approach,  if  the 
facility  is  not  able  to  demonstrate  that 
its  cooling  water  intake  structure  is  not 
causing  adverse  environmental  impact, 
it  would  then  select  and  implement  the 
best  technology  available.  As  the  first 
step  in  choosing  best  technology 
available,  a  facility  would  identify 
technology  alternatives.  It  would  then 
estimate  the  costs  and  benefits  of  the 
alternatives.  Relevant  benefits  typically 
would  include  preservation  of  fish  and 
other  aquatic  life  and  economic  benefits 
ft-om  recreational  and  commercial 
fisheries.  Relevant  costs  typically  would 
include  the  capital  cost  of  constructing 
a  technology,  operation  and 
maintenance  costs  (including  energy 
penalties),  and  adverse  environmental 
effects  such  as  evaporative  loss,  salt 
drift,  visible  plumes,  noise,  or  land  use. 
For  those  facilities  for  which  the 
technologies  will  lower  the  generating 
output  of  the  facility,  the  cost  of 
replacement  power  and  the 
environmental  effects  of  increased  air 
pollution  and  waste  generation  from 
generating  the  replacement  power  also 
would  be  considered. 

Facilities  then  would  calculate  the  net 
benefits  for  each  technology  and  rank 
them  by  cost-effectiveness.  Those  with 
marginal  costs  greater  than  marginal 
benefits  would  be  rejected.  The 
technology  with  the  greatest  net  benefit 
would  be  the  "best"  technology  for  the 
site.  UWAG  believes  use  of  existing  EPA 
cost-benefit  calculation  methodologies, 
such  as  those  used  for  natiual  resource 
damage  valuation  under  CERCLA  and 
under  NEPA  would  be  sufficient. 

(B)  PSEG  Recommendation  for  a  Process 

PSEG  suggests  two  options  for 
determining  best  technology  available 
where  prior  section  316(b) 
determinations  were  not  based  upon 
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agencies,  in  a  structured  site-specific 
alternative  (UWAG.  pp.  8-9). 


has  invested  about  one  full-time 
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data  and  analyses  sufficient  to  allow  a 
permittee  to  seek  renewal. 

Under  the  first  option,  the  permittee 
would  provide  the  permit  writer  with  an 
assessment  that  would  address:  (1)  The 
alternative  technologies  or  other 
measiues  that  are  available  for 
addressing  the  cooling  water  intake 
structure's  effects,  and  (2)  the 
incremental  costs  and  benefits  of 
alternative  technologies  or  other 
measures  relative  to  the  existing  cooling 
water  intake  structure's  operation.  The 
application  would  include:  an 
engineering  report  identifying  the  suite 
of  technologies  potentially  applicable  to 
the  facility;  an  analysis  describing  the 
bases  for  the  selection  of  technologies 
applicable  to  the  facility;  an  assessment 
of  the  issues  associated  with  retrofitting 
the  facility  to  include  each  of  the 
applicable  technologies  and  their  costs; 
and  an  assessment  of  the  reasonably 
likely  reductions  in  entrainment  and 
impingement  losses  that  would  be 
achieved  if  the  facility  were  to  be 
retrofitted  to  operate  with  the 
technology.  The  application  also  would 
include  a  cost-benefit  analysis  that 
would  address  and  assess:  the  effects  of 
the  reductions  in  entrainment  and 
impingement  losses  on  life  stages  of  the 
species  for  which  an  economic  value 
can  be  determined  utilizing  readily 
available  information,  such  as  market 
values  of  commercial  species,  and 
recreational  costs  based  on  methods 
determined  to  be  appropriate  by  the 
Director  and  the  appropriate  fisheries 
management  agencies.  The  Director 
would  then  select  the  best  alternative 
technology  or  other  measures,  the  costs 
of  which  are  not  wholly 
disproportionate  to  the  benefits,  unless 
the  proposed  technology  or  other 
measures  clearly  would  not  result  in 
any  substantial  improvement  to  the 
species  of  concern. 

In  evaluating  the  benefits  of 
alternative  technologies,  and  in 
determining  whether  there  is  likely  to 
be  a  substantial  improvement  to  the 
species  of  concern,  permittees  and 
permitting  authorities  would  imdertake 
the  level  of  biological  analysis  that  was 
appropriate  to  the  situation,  supported 
by  the  applicable  data,  and 
commensurate  with  the  resources 
available  for  developing  and  reviewing 
the  necessary  studies. 

PSEG's  second  option  would  be 
appropriate  where  the  permittee  elects 
to  undertake  an  in-depth  analysis  of  the 
potential  adverse  environmental  impact 
attributable  to  its  cooling  water  intake 
structure,  followed  by  a  site-specific 
determination  of  the  appropriate  best 
technology  available  to  minimize  that 
adverse  environmental  impact.  This 


path  represents  the  most  resource- 
intensive  and  scientifically  rigorous 
approach  to  implementing  section 
316(b).  Under  this  option,  the  permittee 
would  provide  the  permit  writer  with  a 
detailed  assessment  that  evaluates  the 
effects  of  the  existing  cooling  water 
intake  structiu^'s  operation,  and 
demonstrates  the  extent  to  which  the 
operation  may  be  jeopardizing  the 
sustainability  of  the  populations  of  the 
species  of  concern,  or  assesses  other 
appropriate  factors  for  determining 
adverse  environmental  impact.  If  the 
permitting  agency  concurs  in  an 
assessment  that  no  adverse 
environmental  impact  is  being  caused 
by  the  existing  operation,  then  the 
existing  cooling  water  intake  structiue 
would  be  deemed  to  be  best  technology 
available.  If  the  assessment 
demonstrates  that  the  cooling  water 
intake  structure  is  causing  adverse 
environmental  impact  or  the  permitting 
authority  rejects  the  applicant's 
determination,  then  the  permit 
applicant  would  proceed  to  evaluate 
alternative  technologies  or  other 
measures. 

(4)  Questions  for  Comment  on  a  Process 
for  Determining  the  Best  Technology 
Available  for  Minimizing  Adverse 
Environmental  Impact  and  the  Role  of 
Costs  and  Benefits 

EPA  invites  public  comment  on  the 
standard  that  would  be  included  in  any 
site-specific  final  rule  for  determining 
best  technology  available  for 
minimizing  adverse  environmental 
impact,  including  the  appropriate  role 
for  a  consideration  of  costs  and  benefits. 
EPA  invites  comment  on  whether  the 
long-standing  "wholly 
disproportionate"  cost-to-benefit  test  is 
an  appropriate  measure  of  costs  and 
benefits  in  determining  best  technology 
available  for  minimizing  adverse 
environmental  impact.  EPA  also  invites 
comment  on  the  use  of  the 
"significantly-greater"  cost  to  benefit 
test  ill  today's  sample  site-specific  rule. 
EPA  also  invites  comment  on  whether  a 
test  based  on  the  concept  that  benefits 
should  justify  costs  would  be  more 
appropriate,  as  is  used  in  various  other 
legal  and  regulatory  contexts  (see,  e.g.. 
Safe  Drinking  Water  Act  Section 
1412(b)(6)(A)  and  Executive  Order 
12866,  Section  1(b)(6)).  EPA  also  invites 
public  comment  on  whether  variances 
are  appropriate  and,  if  so,  what  test  or 
tests  should  be  used  for  granting  a 
variance. 

d.  Use  of  Voluntary  Restoration 
Measures  or  Enhancements 

The  Sample  Site-Specific  Rule  and 
the  UWAG  and  PSEG  approaches  would 


all  permit  the  owner  or  operator  of  an 
existing  facility  to  voluntarily  undertake 
restoration  (or  enhancement)  measures 
in  combination  with,  or  in  lieu  of, 
technologies  to  minimize  adverse 
environmental  impact. 

Section  125.95  of  the  Sample  Rule 
provides  that  an  owner  or  operator  of  an 
existing  facility  may  imdertake 
restoration  measiues,  and  the  Director 
would  be  required  to  take  into  account 
the  expected  benefits  of  those  measures 
to  fish  and  shellfish  in  determining 
whether  the  facility  has  minimized 
adverse  environmental  impact.  The 
permittee  would  include  in  its  section 
316(b)  plan  a  list  of  the  measures  it 
proposed  to  implement  and  the  methods 
for  evaluating  the  effectiveness  of  the 
restoration  measures. 

UWAG  gives  the  following  as 
examples  of  potential  enhancements:  (1) 
Stoddng  fish  to  replace  impaired  RIS; 
(2)  creating  or  restoring  spawning  or 
nursery  habitat  for  RIS;  (3)  raising  the 
dissolved  oxygen  in  anoxic  areas  to 
expand  the  carrying  capacity  of  the  RIS 
in  a  water  body;  and  (4)  removing 
obstructions  to  migratory  species. 
UWAG  would  require  the  objectives  of 
particular  enhancements  to  be 
established  in  advance,  and  appropriate 
monitoring  and/or  reporting  obligations 
would  be  included  in  the  facility's 
permit  to  confirm  that  enhancement 
objectives  have  been  achieved.  UWAG 
argues  that  using  enhancements  might 
lower  compliance  costs,  might  possibly 
be  of  more  benefit  to  RIS  than 
technologies,  and  might  provide  a 
longer-term  benefit  to  RIS. 

EPA  invites  public  comment  on 
whether  a  final  site-specific  rule  should 
permit  voluntary  restoration  or 
enhancement  measures  to  be  taken  into 
account  in  determining  compliance 
with  section  316(b)  and,  if  so,  what 
criteria  should  be  included  for 
evaluating  the  effectiveness  of  such 
measures. 

e.  Consultation  With  Fish  and  Wildlife 
Management  Agencies 

Because  the  central  focus  of  any  site- 
specific  approach  is  the  effect  of  the 
cooling  water  intake  structiue  on  the 
aquatic  populations  or  ecosystems,  it  is 
important  that  fish  and  wildlife 
management  agencies  with  jurisdiction 
over  the  affected  water  body  have  an 
opportunity  to  provide  information  and 
views  to  the  Director  before  section 
316(b)  determinations  are  made.  The 
Sample  Rule  would  provide  for  this  in 
§  125.100(b)(2).  The  UWAG 
recommendations  also  recognize  the 
important  role  of  stakeholders, 
including  fish  and  wildlife  management 
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agencies,  in  a  structiu«d  site-specific 
alternative  (UWAG,  pp.  8-9). 

EPA  invites  public  comment  on  the 
appropriate  role  of  fish  and  wildlife 
management  agencies  if  the  final  rule 
implements  a  site-specific  approach. 

6.  Implementation  Burden  Under  Any 
Site-Specific  Approach 

Although  well-implemented,  site- 
specific  approaches  for  determining  best 
technology  available  to  minimize 
adverse  environmental  impact  can 
ensure  that  technologies  are  carefully 
tailored  to  site-specific  environmental 
needs,  EPA  also  recognizes  that  site- 
specific  regulatory  approaches  can  lead 
to  difficult  implementation  challenges 
for  State  and  Federal  permitting 
agencies.  EPA  invites  comment  on  the 
following  discussion^of  the  burdens 
associated  with  implementing  section 
316(b)  on  a  site-specific  basis,  the 
competing  demands  on  permitting 
agencies,  and  resources  available  to 
permitting  agencies.  EPA  invites 
comment  on  ways  to  employ  a  site- 
specific  approach  while  minimizing 
implementation  burdens  on  permitting 
agencies. 

The  site-specific  decision-making 
process  requires  each  regulated  facility 
to  develop,  submit,  and  refine  studies 
that  characterize  or  estimate  potential 
adverse  environmental  impact. 
Although  some  approaches  allow 
facilities  to  use  existing  studies  in 
renewal  applications,  States  must  still 
conduct  evaluations  to  ascertain  the 
continued  validity  of  these  studies  and 
assess  existing  conditions  in  the  water 
body.  Such  studies  can  be  resource 
intensive  and  require  the  support  of  a 
multidisciplinary  team.  A  Director's 
determinations  as  to  whether  the 
appropriate  studies  have  been 
performed  and  whether  a  given  facility 
has  minimized  adverse  environmental 
impact  have  often  been  subject  to 
challenges  that  can  take  significant 
periods  of  time  to  resolve  and  can 
impose  significant  resource  demands  on 
permitting  agencies,  the  public,  and  the 
permit  applicant. 

Some  examples  of  the  workload  that 
can  be  required  for  permitting  agencies 
to  implement  a  site-specific  approach 
follow.  Since,  1999,  EPA  New  England 
has  devoted  0.6  full-time  employees  a 
year,  including  a  permit  writer,  a 
biologist  and  attorney,  to  reissuance  of 
a  permit  for  the  Pilgrim  Nuclear  Power 
Station  (PNPS),  ^z  At  the  Seabrook 
Nuclear  Power  Station,  EPA  Region  I 


has  invested  about  one  full-time 
employee  per  year  over  four  years  to 
determine  the  natiu«  and  degree  of 
adverse  environmental  impacts  and  the 
appropriate  permit  conditions  the 
permit  renewal.  The  State  of  New  York 
Department  of  Environmental 
Conservation's  Division  of  Fish, 
Wildlife  and  Marine  Resources  spent 
$169,587  in  1997  and  $167,564  in  1998 
to  review  cooling  systems  at  steam- 
motivated  electricity  generating 
facilities.  The  Division  estimated  a  total 
effort  expenditure  of  approximately  2.2 
full-time  employees  in  1997  and  1998 
and  4.3  full-time  employees  for  2001. 
These  figiues  do  not  include  the  level  of 
effort  associated  with  review  time  spent 
by  the  Division  of  Environmental 
Permits,  the  Division  of  Water,  or  the 
Division  of  Legal  Affairs.  (See  Docket 
W-00-03.)  Because  of  workload 
concerns,  some  States  have  requested 
that  EPA  adopt  regulations  that  set  clear 
requirements  specifying  standards  of 
performance,  monitoring  and 
compliance. ^3 

These  levels  of  burden  are  of 
particular  concern  to  the  Agency  and  to 
some  State  permitting  agencies  given 
the  heavy  permit  workloads,  pressure 
on  resources  available  to  permitting 
agencies,  and  the  complexity  of 
finalizing  permits  required  to  address 
316(b)  requirements.  Recent  data 
indicate  that  most  States  are  struggling 
to  meet  their  major  permits  issuance 
targets  set  for  decreasing  the  permit 
backlog.  For  example,  these  data 
indicate  that  for  major  facilities  engaged 
in  the  generation,  transmission  and/or 
distribution  of  electric  energy  for  sale 
(SIC  4911).  the  permit  backlog  is  30.3 
percent  ^•♦.  that  is,  higher  than  other 
categories  of  major  permits  (data 
indicate  a  backlog  of  23.1  percent  for 
major  permits  in  general),  ^^  In  1998,  the 
EPA  Office  of  Inspector  General 
identified  the  backlog  in  issuance  of 
National  Pollutant  Discharge 
Elimination  System  permits  as  a 
material  weakness  pursuant  to  the 
Federal  Managers'  Financial  Integrity 
Act  (FMFIA).  As  part  of  its  Fiscal  Year 
2001  FMFIA  Report,  EPA  recommended 
that  the  permit  backlog  be  identified  as 
a  continuing  material  weaknesses  in  itsi 
programs.  EPA's  Office  of  Water  is 
examining  strategies  to  correct  this 


weakness.  ^  The  evidence  does  not, 
however,  establish  that  section  316(b)         | 
determinations  are  a  factor  in  the 
backlog  in  issuance  of  National 
Pollutant  Discharge  Elimination  System 
permits. 

EPA  is  also  aware  that  resources 
available  to  State  permitting  agencies 
are  limited.  In  a  recent  survey 
conducted  by  ECOS  (Environmental 
Council  of  States)  ^'^  on  States 
environmental  agency  budget 
reductions  during  the  current  fiscal  year 
and  for  the  upcoming  fiscal  year,  42 
States  reported  that  their  agency  was 
asked  to  cut  or  reduce  their  budgets  for 
the  ciurent  fiscal  year.  «^  For  the 
following  fiscal  year,  23  of  the 
responding  States  expected  additional 
budget  cuts.  EPA  is  aware  that  at  least 
one  State,  the  State  of  Maryland,  has 
used  State  law  to  impose  a  small 
surcharge  on  electric  bills  in  the  State  to 
support  a  State  research  program,  and 
that  funds  fi-om  that  program  are  used 
for  section  316(b)  studies. 

EPA  seeks  additional  information  and 
data  on  the  resources  necessary  and 
available  for  the  review  of  section  316(b) 
determinations  in  existing  facilities' 
permit  renewals. 

EPA  invites  comment  on  whether  the 
resource  requirements  of  the  site- 
specific  approach  also  have  served  as  a 
disincentive  to  a  comprehensive 
revisiting  of  section  316(b)  permit 
conditions  during  each  renewal 
(typically  every  5  years),  despite     , 
advances  in  technologies  for  reducing 
impingement  mortality  and 
entrainment. 

EPA  seeks  comment  on  the  above 
discussion  of  the  resource  implications 
of  implementing  the  requirements  of 
section  316(b)  on  a  case-by-case  basis. 
EPA  invites  comment  on  how  the 
workload  of  a  site-specific  approach 
could  be  streamlined  so  as  to  provide 
for  the  benefits  of  a  site-specific 
approach  (e.g.,  application  of 
technologies  specifically  tailored  to  site- 
specific  conditions)  while  recognizing 
the  resource  constraints  faced  by  so 
many  permitting  agencies. 


»2  Information  provided  by  EPA  Region  I.  Region 
I  serves  as  permitting  authority  for  the  non- 
delegated  states  of  Massachusetts  and  New 
Hampshire. 


'  63  See  communications  from  Mr.  William 
McCracken.  Chief  of  the  Permits  Section,  Surface 
Water  Quality  Division,  Michigan  Department  of 
Environmental  Quality,  January  24,  2002. 

6<  Backlog  counts  for  these  facilities  are  based  on 
permits  expired  as  of  November  21 ,  2001  or  if  the 
permit  expired  field  in  the  database  is  blank. 

65  NPDES  Permit  Backlog  Trend  Report:  October 
31,  2001.  issued  on  November  30,  2001  by  EPA's 
Water  Permits  Division,  US  EPA,  Washington,  DC. 


•^Decision  Memorandum  from  the  Deputy  Chief 
Financial  Officer  of  EPA  to  the  Administrator. 
December  18,  2001. 

6'  The  Environmental  Council  Of  States  is  a 
national  non-profit  association  of  state  and 
territorial  environmental  commissioners.  See 
website:  www.sso.org/ecos/.  When  the  Axe  Falls: 
How  State  Environmental  Agencies  Deal  with 
Budget  Cuts  by  R.  Steven  Brown,  Deputy  Executive 
Director  and  Chief  Operating  Officer  of  ECOS.  (See 
Docket  for  today's  proposed  rule.) 

6«This  state  budget  outlook  is  supported  by  a 
report  published  on  October  31,  2001,  by  the 
National  Conference  of  State  Legislatures  (NCSL). 
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D.  Why  EPA  Is  Not  Considering  Dry 
Cooling  Anywhere? 

EPA  conducted  a  full  analysis  for  the 
new  facility  rule  (Phase  I)  and  rejected 
dry  cooling  as  an  economically 
practicable  option  on  a  national  basis. 
Dry  cooling  systems  use  either  a  natiu^l 
or  a  mechanical  air  draft  to  transfer  heat 
from  condenser  tubes  to  air.  In 
conventional  closed-cycle  recirculating 
wet  cooling  towers,  cooling  water  that 
has  been  used  to  cool  the  condensers  is 
pumped  to  the  top  of  a  recirculating 
cooling  tower;  as  the  heated  water  falls, 
it  cools  through  an  evaporative  process 
and  warm,  moist  air  rises  out  of  the 
tower,  often  creating  a  vapor  plume. 
Hybrid  wet-dry  cooling  towers  employ 
both  a  wet  section  and  dry  section  and 
reduce  or  eliminate  the  visible  plumes 
associated  with  wet  cooling  towers. 

For  the  new  facility  rule.  EPA 
evaluated  zero  or  nearly  zero  intake 
flow  regulatory  alternatives,  based  on 
the  use  of  dry  cooling  systems.  EPA 
determined  that  the  annual  compliance 
cost  to  industry  for  this  option  would  be 
at  least  $490  million.  EPA  based  the 
costs  on  121  facilities  having  to  install 
dry  cooling.  The  cost  for  Phase  II 
existing  facilities  would  be  significantly 
higher.  EPA  estimates  that  539  Phase  n 
existing  facilities  would  be  subject  to 
this  proposal.  The  cost  would  be 
significantly  higher  because  existing 
facilities  have  less  flexibility,  thus 
incvirring  higher  compliance  costs 
(capital  and  operating)  than  new 
facilities.  For  example,  existing  facilities 
might  need  to  upgrade  or  modify 
existing  turbines,  condensers,  and/or 
cooling  water  conduit  systems,  which 
typically  imposes  greater  costs  than  use 
of  the  same  technology  at  a  new  facility. 
In  addition,  retrofitting  a  dry  cooling 
tower  at  an  existing  facility  would 
require  shutdown  periods  during  which 
the  facility  would  lose  both  production 
and  revenues,  and  decrease  the  thermal 
efficiency  of  an  electric  generating 
facility. 

The  disparity  in  costs  and  operating 
efficiency  of  dry  cooling  systems 
compared  with  wet  cooling  systems  is 
considerable  when  viewed  on  a 
nationwide  or  regional  basis.  For 
example,  under  a  uniform  national 
requirement  based  on  dry  cooling, 
facilities  in  the  southern  regions  of  the 
U.S.  woidd  be  at  an  unfair  competitive 
disadvantage  compared  to  those  in 
cooler  northern  climates.  Even  under  a 
regional  subcategorization  strategy  for 
faciUties  in  cool  climatic  regions  of  the 
U.S.,  adoption  of  a  minimum 
requirement  based  on  dry  cooling  could 
impose  unfair  competitive  restrictions 
for  steam  electric  power  generating 


facilities.  This  relates  primarily  to  the 
elevated  capital  and  operating  costs 
associated  with  dry  cooling.  Adoption 
of  requirements  based  on  dry  cooling  for 
a  subcategory  of  facilities  under  a 
particular  capacity  would  pose  similar 
competitive  disadvantages  for  those 
facilities. 

EPA  does  not  consider  dry  cooling  a 
reasonable  option  for  a  national 
requirement,  nor  for  subcategorization 
under  this  proposal,  because  the 
technology  of  dry  cooling  carries  costs 
that  are  siifficient  to  cause  significant 
closures  for  Phase  II  existing  facilities. 
Dry  cooling  technology  would  also  have 
a  significant  detrimental  effect  on 
electricity  production  by  reducing 
energy  efficiency  of  steam  turbines. 
Unlike  a  new  facility  that  can  use  direct 
dry  cooling,  an  existing  facility  that 
retrofits  for  dry  cooling  would  most 
likely  use  indirect  dry  cooling  which  is 
much  less  efficient  than  direct  dry 
cooling.  In  contrast  to  direct  dry 
cooling,  indirect  dry  cooling  does  not 
operate  as  an  air-cooled  condenser.  In 
other  words,  the  steam  is  not  condensed 
within  the  structure  of  the  dry  cooling 
tower,  but  instead  indirectly  through  an 
indirect  heat  exchanger.  Therefore,  the 
indirect  dry  cooling  system  would  need 
to  overcome  additional  heat  resistance 
in  the  shell  of  the  condenser  compared 
to  the  direct  dry  cooling  system. 
Ultimately,  the  inefficiency  penalties  of 
indirect  dry  cooling  systems  will  exceed 
those  of  direct  dry  cooling  systems  in  all 
cases. 

Although  the  dry  cooling  option  is 
extremely  effective  at  reducing 
impingement  amd  entrainment  and 
would  yield  annual  benefits  of  $138.2 
million  for  impingement  reductions  and 
$1.33  billion  for  entrainment 
reductions,  it  does  so  at  a  cost  that 
would  be  unacceptable.  EPA  recognizes 
that  dry  cooling  technology  uses 
extremely  low-level  or  no  cooling  water 
intake,  thereby  reducing  impingement 
and  entrainment  of  organisms  to 
dramatically  low  levels.  However,  EPA 
interprets  the  use  of  the  word 
"minimize"  in  section  316(b)  in  a 
manner  that  allows  EPA  the  discretion 
to  consider  technologies  that  very 
effectively  reduce,  but  do  not 
completely  eliminate,  impingement  and 
entrainment  and  therefore  meet  the 
requirements  of  section  316(b). 
Although  EPA  has  rejected  dry  cooling 
technology  as  a  national  minimum 
requirement,  EPA  does  not  intend  to 
restrict  the  use  of  dry  cooling  or  to 
dispute  that  dry  cooling  may  be  the 
appropriate  cooling  technology  for  some 
facilities.  For  example,  facilities  that  are 
repowering  and  replacing  the  entire 
infrastructiu«  of  the  facility  may  find 


that  dry  cooling  is  an  acceptable 
technology  in  some  cases.  A  State  may 
choose  to  use  its  own  authorities  to 
reqviire  dry  cooling  in  areas  where  the 
State  finds  its  fishery  resources  need 
additional  protection  above  the  levels 
provided  by  these  technology-based 
minimiun  standards. 

E.  What  Is  the  Role  of  Restoration  and 
Trading? 

1.  Restoration  Measures 

Restoration  measiues,  as  used  in  the 
context  of  section  316(b) 
determinations,  include  pracfices  that 
seek  to  conserve  fish  or  aquatic 
organisms,  compensate  for  lost  fish  or 
aquatic  organisms,  or  increase  or 
enhance  available  aquatic  habitat  used 
by  any  life  stages  of  entrained  or 
impinged  species.  Such  measures  have 
been  employed  in  some  cases  in  the  past 
as  one  of  several  means  of  fulfilling  the 
requirements  imposed  by  section  316(b). 
Examples  of  restoration  measures  that 
have  been  included  as  conditions  of 
permits  include  creating,  enhancing,  or 
restoring  wetlands;  developing  or 
operating  fish  hatcheries  or  fish  stocking 
programs;  removing  impediments  to  fish 
migration;  and  other  projects  designed 
to  replace  fish  or  restore  habitat 
valuable  to  aquatic  organisms. 
Restoration  measures  have  been  used, 
however,  on  an  inconsistent  and 
somewhat  limited  basis  in  the  context  of 
the  316(b)  program.  Their  role  under 
section  316(b)  has  never  been  explicitly 
addressed  in  EPA  regulations  or 
guidance  until  EPA  promulgated  the 
final  section  316(b)  regulations  for  new 
facilities,  which  is  discussed  below  in 
more  detail.  Prior  to  the  section  316(b) 
new  facility  regulations,  restoration 
projects  were  undertaken  as  part  of 
section  316(b)  determinations  at  Phase  II 
existing  facilities  and  in  permitting 
actions  where  the  cost  of  the  proposed 
technology  was  considered  to  be  wholly 
disproportionate  to  the  demonstrated 
environmental  benefits  that  could  be 
achieved.  Often  such  cases  involved 
situations  where  retrofitting  with  a 
technology  such  as  cooling  towers  was 
imder  consideration.  In  addition  to  the 
role  for  restoration  outlined  as  part  of 
the  today's  proposed  rule  (see  Section 
VI.A.  above),  EPA  invites  conunent  on 
the  following  alternatives  for  restoration 
as  part  of  regulations  for  Phase  n 
existing  facilities. 

a.  The  Role  of  Restoration  in  the  Section 
316(b)  New  Facility  Regulations 

The  final  rule  for  new  facilities 
includes  restoration  measvires  as  part  of 
Track  II.  EPA  did  not  include 
restoration  in  Track  I  because  it  was 
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tidal  rivers).  Restoration  would  be  in  environmental  performance  within  a      monitoring  susceptible  species  and 
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intended  to  be  expeditious  and  provide 
certainty  for  the  regulated  community 
and  a  streamlined  review  process  for  the 
permitting  authority.  To  do  this  for  new 
facilities,  EPA  defined  the  best 
technology  available  for  minimizing 
adverse  environmental  impact  in  terms 
of  reduction  of  impingement  and 
entrainment,  a  relatively  straightforward 
metric  for  environmental  performance 
of  cooling  water  intake  structiu^s.  In 
contrast,  restoration  measures  in  general 
require  complex  and  lengthy  planning, 
implementation,  and  evaluation  of  the 
effects  of  the  measures  on  the 
populations  of  aquatic  organisms  or  the 
ecosystem  as  a  whole. 

EPA  included  restoration  measures  in 
Track  II  to  the  extent  that  the  Director 
determines  that  the  measures  taken  will 
maintain  the  fish  and  shellfish  in  the 
waterbody  in  a  manner  that  represents 
performance  comparable  to  that 
achieved  in  Track  I-  Applicants  in  Track 
II  need  not  undertake  restoration 
measures,  but  they  may  choose  to 
undertake  such  measures.  Thus,  to  the 
extent  that  such  measures  achieve 
performance  comparable  to  that 
achieved  in  Track  I,  it  is  within  EPA's 
authority  to  authorize  the  use  of  such 
measures  in  the  place  of  Track  I 
requirements.  This  is  similar  to  the 
compliance  alternative  approach  EPA 
took  in  the  effluent  guidelines  program 
for  Pesticide  Chemicals:  Formulating, 
Packaging  and  Repackaging.  There  EPA 
established  a  numeric  limitation  but 
also  a  set  of  best  management  practices 
that  would  accomplish  the  same 
numeric  limitations.  See  61  FR  57518, 
57521^Nov.  6,  1997).  EPA  believed  that 
section  316(b)  of  the  Clean  Water  Act 
provided  EPA  with  sufficient  authority 
to  allow  the  use  of  voluntary  restoration 
measures  in  lieu  of  the  specific 
requirements  of  Track  I  where  the 
performance  is  substantially  similar 
imder  the  principles  of  Chevron  USA  v. 
NRDC.  467  U.S.  837,  844-45  (1984).  In 
section  316(b)  of  the  Clean  Water  Act, 
Coi^gfess  is  silent  concerning  the  role  of 
restoration  technologies  both  in  the 
statute  and  in  the  legislative  history, 
either  by  explicitly  authorizing  or 
explicitly  precluding  their  use.  In  the 
context  of  the  new  facility  rule  EPA  also 
believes  that  appropriate  restoration 
measiues  or  conservation  measures  that 
are  imdertaken  on  a  voluntary  basis  by 
a  new  facility  to  meet  the  requirements 
of  that  rule  fall  within  EPA's  authority 
to  regulate  the  "design"  of  cooling  water 
intake  structiires.  Bailey  v.  U.S.,  516 
U.S.  137  (1995)  (In  determining  the 
meaning  of  words  used  in  a  statute,  the 
court  considers  not  only  the  bare 
Oieaning  of  the  word,  but  also  its 


placement  and  purpose  in  the  statutory 
scheme.) 

In  the  new  facility  rule  EPA 
recognized  that  restoration  measures 
have  been  used  at  existing  facilities 
implementing  section  316(b)  on  a  case- 
by-case,  best  professional  judgment 
basis  as  an  innovative  tool  or  as  a  tool 
to  conserve  fish  or  aquatic  organisms, 
compensate  for  the  fish  or  aquatic 
organisms  killed,  or  enhance  the  aquatic 
habitat  harmed  or  destroyed  by  the 
operation  of  cooling  water  intake 
structures.  Under  Track  II,  that 
flexibility  will  continue  to  be  available 
to  new  facilities  to  the  extent  that  they 
can  demonstrate  performance 
comparable  to  that  achieved  in  Track  I. 
For  example,  if  a  new  facility  that 
chooses  Track  A  is  on  an  impaired 
waterbody,  that  facility  may  choose  to 
demonstrate  that  velocity  controls  in 
concert  with  measures  to  improve  the 
productivity  of  the  waterbody  will 
result  in  performance  comparable  to 
that  achieved  in  Track  I.  The  additional 
measiues  may  include  such  things  as 
reclamation  of  abandoned  mine  lands  to 
eliminate  or  reduce  acid  mine  drainage 
along  a  stretch  of  the  waterbody, 
establishment  of  riparian  buffers  or 
other  barriers  to  reduce  nmoff  of  solids 
and  nutrients  fi-om  agricultural  or 
silvicultural  lands,  removal  of  barriers 
to  fish  migration,  or  creation  of  new 
habitats  to  serve  as  spawning  or  nursery 
areas.  Another  example  might  be  a 
facility  that  chooses  to  demonstrate  that 
flow  reductions  and  less  protective 
velocity  controls,  in  concert  with  a  fish 
hatchery  to  restock  fish  being  impinged 
and  entrained  with  fish  that  perform  a 
similar  function  in  the  community 
structure,  will  result  in  performance 
comparable  to  that  achieved  in  Track  I. 

Finally,  in  the  new  facility  rule,  EPA 
recognized  that  it  may  not  always  be 
possible  to  establish  quantitatively  that 
the  reduction  in  impact  on  fish  and 
shellfish  is  comparable  using  the  types 
of  measiu'es  discussed  above  as  would 
be  achieved  in  Track  I,  due  to  data  and 
modeling  limitations.  Despite  such 
limitations,  EPA  stated  that  there  may 
be  situations  where  a  qualitative 
demonstration  of  comparable 
performance  could  reasonably  assvue 
substantially  similar  performance.  For 
that  reason,  EPA  provided,  in  §  125.86 
of  the  new  facility  rule,  that  the  Track 
II  Comprehensive  Demonstration  Study 
should  show  that  either:  (1)  The  Track 
II  technologies  would  result  in 
reduction  in  both  impingement 
mortality  and  entrainment  of  all  life 
stages  of  fish  and  shellfish  of  90  percent 
or  greater  of  the  reduction  that  would  be 
achieved  through  Track  I  (quantitative 
demonstration)  or,  (2)  if  consideration  of 


impacts  other  than  impingement 
mortality  and  entrainment  is  included, 
the  Track  II  technologies  would 
maintain  fish  and  shellfish  in  the 
waterbody  at  a  substantially  similar 
level  to  that  which  would  be  achieved 
under  Track  I  (quantitative  or 
qualitative  demonstration). 

b.  Restoration  Approaches  Being 
Considered  for  the  Existing  Facilities 
Rule 

In  the  existing  facilities  rule,  EPA  is 
proposing  to  allow  restoration  as  one 
means  of  satisfying  the  compliance 
requirements  for  any  one  of  the  three 
alternatives  in  §  125.94(a).  The 
demonstration  a  facility  would  make  to 
show  that  the  restoration  measures 
provide  comparable  performance  to 
design  and  construction  technologies 
and/or  operational  measiues  would  be 
similar  to  the  demonstration  that  a 
facility  would  make  imder  Track  II  in 
the  new  facility  rule.  EPA  is  also 
inviting  comment  on  other  restoration 
approaches  it  is  considering.  These 
include  discretionary  and  mandatory 
regulatory  approaches  involving 
restoration  measures  as  well  as 
restoration  banking,  which  are 
discussed  below. 

(1)  Discretionary  Restoration 
Approaches 

An  approach  being  considered  by 
EPA  would  provide  the  Director  with 
the  discretion  to  specify  appropriate 
restoration  measures  under  section 
316(b),  but  would  not  require  that  he  or 
she  do  so.  This  approach  is  consistent 
with  several  precedents  in  which  the 
permitting  authority  allowed  the  use  of 
restoration  measures  when  the  cost  to 
retrofit  an  existing  facility's  cooling 
water  intake  structures  with  control 
technologies  was  determined  to  be 
wholly  disproportionate  to  the  benefits 
the  control  technology  would  provide 
(e.g.,  John  Sevier,  Crystal  River,  Chalk 
Point,  Salem). «« 

(2)  Mandatory  Restoration  Approach 

Under  this  approach,  the  use  of 
restoration  measures  would  be  required 
as  an  element  of  a  section  316(b) 
determination  in  all  cases  or  in  some 
defined  set  of  cases  (e.g.,  for  intake 
structures  located  on  oceans,  estuaries. 


**  In  re  Tennessee  Vallev  Authority  John  Sevier 
Steam  Plant,  NPDES  Permit  No.  TN0005436  (1986): 
In  re  Florida  Power  Corp.  Crystal  River  Power  Plant 
Units  1,  2,  &  3,  NPDES  Permit  FL0000159  (1988); 
Chalk  Point,  MDE,  State  of  Maryland,  Discharge 
Permit,  Potomac  Electric  Power  Co..  State  Discharge 
Permit  No.  81-DP-0627B,  NPDES  Permit  No. 
MD0002658B  (1987.  modified  1991);  Draft  NJDEP 
Permit  Renewal  Including  Section  316(a)  Variance 
Determination  and  Section  316(b)  BTA  Decision: 
NJDEP  Permit  No.  N)0005622  (1993). 
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to  divide  the  conterminous  United 
States  by  drainage  basins.  As  the 


section  VI.E.l  of  the  preamble  to  today's 
proposed  rule  for  additional  information 

anH  Hicr^iiGcinn  nn  rfi«tnratinn. 
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or  tidal  rivers).  Restoration  would  be 
required  to  compensate  for  organisms 
that  were  not  protected  following 
facility  installation  of  control 
technologies.  Phase  11  existing  facilities 
with  cooling  water  intake  structiu^s 
would  be  required  to  implement  some 
form  of  restoration  measiu«s  in  addition 
to  implementing  direct  control 
technologies  to  minimize  adverse 
environmental  impact.  Under  this 
approach,  an  existing  facility  would 
submit  a  plan  to  restore  fish  and 
shellfish  to  the  extent  necessary  for 
offsetting  fish  and  shellfish  entrainment 
and  impingement  losses  estimated  to 
continue  to  occur  after  any  required 
control  technology  is  installed.  This 
restoration  plan  would  be  reviewed  and 
approved  by  the  Director  and 
incorporated  in  the  permit.  This  is 
similar  to  the  mitigation  sequence  used 
imder  CWA  section  404.  wherein 
environmental  impacts  are  avoided  and 
minimized  prior  to  consideration  of 
compensatory  mitigation  measures 
although  in  section  404,  not  all  projects 
require  miUgation.  The  development  of 
restoration  measures  applicable  to  a 
cooling  water  intake  structiire  would 
focus  on  the  unique  situation  faced  by 
each  facility  and  would  allow  for  review 
and  comment  by  the  permitting  agency 
and  the  public. 

(3)  Restoration  Banking 

Restoration  plans  could  potentially 
use  a  banking  mechanism  similar  to 
those  used  in  the  CWA  section  404 
program,  that  would  allow  the  permittee 
to  meet  requirements  by  purchasing 
restoration  credits  from  an  approved 
bank.  For  example,  should  wetlands 
restoration  be  an  appropriate 
mechanism  for  offsetting  the  adverse 
impact  caused  by  a  cooling  water  intake 
structure,  the  permittee  could  purchase 
credits  from  an  existing  wetlands 
mitigation  bank  established  in 
accordance  with  the  Federal  Guidance 
for  the  Establishment,  Use  and 
Operation  of  Mitigation  Banks  (50  FR 
58605;  November  28,  1995).  As  in  the 
CWA  section  404  program,  public  or 
private  entities  could  establish  and 
operate  the  banks  providing  mitigation 
for  impacts  under  316(b).  EPA  views  the 
use  of  restoration  banking  for  the 
purposes  of  this  proposed  rule  as  one 
way  to  facilitate  compliance  and  reduce 
the  burden  on  the  permit  applicant, 
while  at  the  same  time  potentially 
enhancing  the  ecological  effectiveness 
of  the  required  restoration  activities. 

2.  Entrainment  Trading 

Under  §  125.90(d)  of  today's  proposed 
rule.  States  may  adopt  alternative 
regulatory  requirements  that  will  result 


in  environmental  performance  within  a 
watershed  that  is  comparable  to  the 
reductions  of  impingement  mortality 
and  entraiiunent  specified  in  the 
proposed  §  125.94.  EPA  is  considering 
an  approach  for  implementing  section 
316(b)  that  would  allow  specific  Phase 
n  existing  facilities  to  trade  entrainment 
reductions  to  achieve  an  overall 
standard  of  performance  for  entrainment 
reduction  in  a  watershed  at  a  lower  cost 
through  a  volxmtary  State  or  authorized 
Tribal  section  316(b)  trading  program. 
EPA  believes  such  an  approach  might  be 
appropriate  in  light  of  section  316(b)'s 
objective  of  minimizing  adverse 
environmental  impact.  The  goal  of  the 
trading  approach  is  to  provide  an 
incentive  for  some  Phase  11  existing 
facilities  to  implement  more  protective 
technologies  than  required  by  today's 
proposed  rule,  resulting  in  credits  that 
can  be  traded  with  other  facilities  that 
may  not  find  the  most  protective 
technologies  economically  practicable. 

EPA  acknowledges  that  the  trading 
framework  that  EPA  is  contemplating 
under  section  316(b)  differs  from 
previous  trading  strategies  implemented 
by  EPA  because  it  involves  trading 
living  resources  rather  than  pollutant 
loads.  Because  this  is  a  novel  approach 
to  trading,  it  raises  many  questions.  For 
example,  how  would  the  program 
address  concerns  that  some  species  have 
greater  economic  value  than  others,  or 
the  counter-argument  that  some  species 
may  not  be  economically  valuable  but 
nonetheless  have  high  ecological  value? 
What  is  an  appropriate  spatial  scale 
under  which  trading  can  occvu  to  ensure 
protection  of  water  quality  and  aquatic 
organisms?  The  following  section 
addresses  these  questions  and  others 
and  seeks  comment  on  the  appropriate 
elements  of  a  trading  approach  under 
section  316(b)  that  would  conserve  and 
protect  water  quality  and  aquatic 
resources. 

a.  Entraiiunent  Reduction  vs. 
Impingement  Reduction  as  a  Basis  for 
Trading 

Entrainment  and  impingement  are  the 
main  causes  of  adverse  enviroiunental 
impact  from  cooling  water  intake 
withdrawals.  However,  impingement 
reduction  technologies  are  relatively 
inexpensive  compared  to  entraiiunent 
reduction  (see  Chapter  2  of  the 
Technical  Development  Dociunent  for 
the  New  Facility  Rule.  EPA-«21-R-01- 
036,  November  2001).  Impingement 
reduction  measures  include  decreasing 
intake  velocities  and  installation  of 
traveling  screens  with  fish  baskets  and 
fish  retimi  systems.  The  implementation 
of  a  section  316(b)  trading  program  for 
impingement  may  not  justify  the  cost  of 


monitoring  susceptible  species  and 
administrating  the  program.  EPA 
believes  that  a  trading  program  that 
focuses  on  entrainment  is  more  viable. 
However,  EPA  requests  comment  on 
whether  to  extend  trading  to  include 
impingement  of  aquatic  organisms. 

In  contrast  to  impingement  controls, 
entrainment  reduction  technologies  can 
be  relatively  expensive.  Section  316(b) 
trading  would  enable  smaller  facilities 
that  cannot  afford  to  install  more  costly 
technologies  to  reduce  their  costs  by 
trading  with  other  Phase  n  existing 
facilities  that  face  relatively  lower  costs 
of  entrainment  reduction.  For  the 
purpose  of  a  section  316(b)  trading 
program,  an  entrainment  reduction 
performance  standard  for  a  watershed 
would  be  set  by  the  authorized  State  or 
Tribe  within  the  raoge  of  60  to  90 
percent  for  all  life  stages  of  entrained 
fish  and  shellfish.  The  performance 
standard  would  be  set  to  reflect  site- 
specific  facility  and  ecological 
characteristics.  All  facilities  located  in 
the  watershed  would  need  to  reach  the 
performance  standard  through  the 
installation  of  technologies  to  reduce 
entrainment  (or.  potentially,  restoration 
measures  to  compensate  for  entrainment 
losses  at  the  facility).  A  facility  that  can 
afford  to  implement  technologies  to 
reduce  entrainment  above  the 
performance  standard  would  have 
entrainment  reduction  credits  to  sell  to 
other  facilities  that  cannot  afford  or 
choose  not  to  meet  the  performance 
standard  by  technology  alone.  EPA 
notes  that  in  §  125.94(c)  of  today's 
proposed  rule.  Phase  n  existing  facilities 
may  request  a  site-specific 
determination  of  best  technology 
available  if  the  costs  of  compliance  with 
the  applicable  performance  standards 
are  significantly  greater  than  the  costs 
EPA  considered  when  establishing  the 
performance  standards  or  significantly 
greater  than  site-specific  benefits.  If  a 
section  316(b)  trading  program  was 
available,  these  facilities  could        ^^ 
potentially  have  a  lower  cost  option  for 
meeting  the  applicable  performance 
standard  for  their  respective 
waterbodies  by  purchasing  credits  from 
another  facility  that  implements  more 
protective  technologies.  EPA  seeks 
comment  on  whether  a  section  316(b) 
trading  program  would  generally  afford 
greater  watershed  protection  by 
increasing  the  number  of  facilities 
meeting  the  performance  standard  and 
whether  consideration  of  credit 
purchases  should  be  mandatory  prior  to 
the  Director  setting  alternative 
requirements. 


17172 


Federal  Register /Vol.  67.  No.  68 /Tuesday.  April  9.  2002  /  Proposed  Rules 


complex  trading  transactions.  Also,  the 
niunber  of  each  species  entrained  by  a 


In  effect.  Facility  A  has  reduced  its 
entrainment  by  20  percent  more  than  it 


multiplied  by  the  gallons  of  resource 
use  needed  by  Facility  B  would  equal 
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b.  What  Should  Be  the  Spatial  Scale  for 
Trading? 

EPA  is  considering  limiting  the  zone 
within  which  trading  may  occur  among 
Phase  II  existing  facilities  subject  to 
section  316(b).  Due  to  site-specific 
differences  in  species  and  life  stages  of    . 
entrained  organisms,  the  scale  of  the 
trading  zone  would  be  set  to  minimize 
these  differences  as  much  as  possible. 
Trading  would  be  most  protective  if  it 
occurred  among  Phase  II  existing 
facilities  that  generally  entrain  the  same 
species  and  life  stages  at  relatively 
similar  densities  per  unit  flow  through 
the  facility.  Thus.  EPA  would  prefer  that 
trades  be  conducted  by  Phase  II  existing 
facilities  sited  in  waterbodies  that  share 
similar  ecological  characteristics, 
regardless  of  the  relative  geographic 
proximity  of  the  facilities  to  each  other. 
EPA  is  also  considering  limiting  trades 
to  specific  waterbodies.  specific 
watersheds,  or  general  waterbody  types 
(tidal  rivers,  estuaries,  oceans). 
Preliminary  EPA  analyses  indicate  that 
some  of  these  options  may  increase  the 
number  of  Phase  II  existing  facilities  ' 
eligible  to  trade  and  thus  may  produce 
sufficient  opportimities  to  reduce  the 
cost  of  meeting  the  performance 
standard,  allowing  for  a  broader  range  of 
trades. 


(1)  Specific  Waterbody 

I  If  section  316(b)  trades  for  Phase  11 
existing  facilities  were  limited  on  an 
individual  waterbody  basis,  EPA 
estimates  that  there  would  be  a  total  of 
132  Phase  II  existing  facilities  in  40 
specific  waterbodies  eligible  to  trade.  In 
order  to  be  ehgible  to  trade,  each  facility 
involved  in  the  trade  would  need  to  be 
located  on  the  same  waterbody  and 
required  to  meet  the  performance 
standard  of  the  waterbody.  Further 
limits  would  have  to  be  placed  on 
trading  in  very  large  waterbodies  (e.g., 
Mississippi  River.  Pacific  Ocean, 
Atlantic  Ocean)  to  ensure  that  the 
facilities  are  within  similar  climatic 
zones,  and  thus  entrain  similar  species. 
Allowing  trading  among  Phase  II 
existing  facilities  and  those  that  may  be 
subject  to  Phase  III  regulations  for 
cooling  water  intake  structures  could 
increase  opportunities  for  facilities  to 
trade  intake  control  requirements. 

(2)  Specific  Watershed 

By  limiting  trading  on  a  watershed 
basis,  the  problems  posed  by  very  large 
waterbodies  are  eliminated;  however, 
the  zone  may  include  different  types  of 
waterbodies  that  may  harbor  different 
species  of  organisms.  Hydrologic  Unit 
Codes  (HUC)  were  developed  by  the 
United  States  Geological  Survey  (USGS) 


to  divide  the  conterminous  United 
States  by  drainage  basins.  As  the 
number  of  digits  in  the  code  increases, 
the  drainage  basin  delineation  becomes 
more  refined.  Eight-digit  codes 
represent  the  fourth  level  of 
classification  in  the  hierarchy  of 
hydrologic  units,  where  each  code 
represents  all  or  part  of  a  surface 
drainage  basin.  There  are  2.150  eight- 
digit  HUCs  in  the  conterminous  United 
States.  In  order  to  be  eligible  to  trade 
imder  this  approach,  all  facilities 
involved  in  the  trade  would  be  located 
in  the  same  eight-digit  HUC.  EPA 
invites  comment  on  these  and  other 
potential  trading  zones  for  section 
316(b)  trading  for  Phase  II  existing 
facilities. 

(3)  General  Waterbody  Type 

EPA  is  also  considering  a  site-specific 
approach  that  would  require  facilities  to 
study  and  provide  data  on  the  numbers, 
life  stages,  and  species  of  organisms 
entrained  in  order  to  be  properly 
matched  for  trading  with  another  Phase 
II  existing  facility  on  the  same 
waterbody  type  (e.g.,  tidal  river,  estuary, 
ocean,  Great  Lake)  which  entrains  the 
similar  numbers,  life  stages,  and  species 
of  organisms.  EPA  seeks  comment  on 
this  approach  which  allows  trades  to 
occiir  among  facilities  on  the  same 
general  waterbody  type,  but  not 
necessarily  the  same  waterbody. 

c.  What  Should  Be  the  Unit  (Credit)  for 
Trading? 

A  trading  option  requires  a  definition 
of  the  trading  commodity  and  the  unit, 
or  credit,  that  would  be  traded.  In 
contrast  to  pollutant-specific  trading, 
which  is  normally  based  on  the  poimds 
of  a  single  pollutant  released  into  the 
environment  or  reduced  from  a  source, 
trading  of  entrained  species  can  involve 
a  variety  of  fish  and  shellfish  species 
and  their  life  stages,  and  may  be  highly 
variable  among  facilities.  Therefore,  it 
could  be  difficult  to  define  a  trading 
imit  and  substantial  oversight  would  be 
needed  under  any  of  these  trading  units 
to  determine  if  the  trade  complied  with 
the  underlying  performance  standards 
from  year  to  year,  or  another  appropriate 
period.  In  developing  this  proposal, 
EPA  considered  a  variety  of  potential 
trading  credits  and  invites  comment  on 
these  and  other  potential  trading  units. 
EPA  is  specifically  interested  in 
comments  on  whether  entrainment 
trading  should  be  species-specific,  have 
weighted  values  for  different  species,  or 
simply  be  net  biomass  entrainment 
expressed  in  mass.  EPA  is  also 
considering  use  of  restoration  measures 
in  conjunction  with  any  of  the  trading 
units  discussed  below.  Please  see 


section  VI.E.l  of  the  preamble  to  today's 
proposed  rule  for  additional  information 
and  discussion  on  restoration. 

(1)  Species  Density   . 

Trading  based  on  the  density  of 
entrained  species  life  stages  (the  number 
of  eggs,  larvae,  juvenile  and  small  fish 
for  all  fish  and  shellfish  species 
entrained  per  unit  of  flow  through  a 
facility)  is  EPA's  preferred  approach 
because  it  would  account  for  differences 
among  facilities  in  the  number  of 
organisms  entrained  per  unit  flow  and 
would,  in  a  sense,  standardize 
entrainment  losses  with  intake  flow 
withdrawals.  Under  this  approach, 
trading  would  be  restricted  to  those 
Phase  n  existing  facilities  sited  at 
waterbodies  with  similar  ecological 
zones,  such  as  the  transitional  zone 
between  saline  and  freshwater  portions 
of  an  estuary.  Because  many  aquatic 
species  tend  to  inhabit  specific  zones 
within  a  waterbody  during  their  life 
histories,  restricting  trade  to  individual 
zones  would  ensure  that  similar  species 
at  similar  densities  are  traded.  In  order 
for  a  trade  to  occur,  the  facilities 
involved  must  historically  entrain 
similar  species.  Under  this  approach  the 
comparable  worth  of  the  imit  of  flow 
would  be  dependent  upon  the  density  of 
the  species  entrained  (see  example 
below).  Thus,  if  a  facility  entrains  twice 
as  many  organisms  as  another  facility, 
its  flow  would  be  worth  comparably 
twice  as  much.  This  approach  would 
ensiu-e  that  all  species  entrained  are 
protected,  but  may  limit  the  number  of 
trades  possible.  It  is  possible  that  use  of 
this  approach  may  lead  to  over- 
protection  or  under-protection  of  some 
species  since  the  average  density  of  all 
fish  and  shellfish  woxJd  be  used  rather 
than  the  density  for  individual  species. 

(2)  Species  Coimts 

Another  option  for  a  trading  imit  is 
entrained  organism  coimts  by  species, 
life  stage,  and  size.  These  types  of 
measurements  are  routinely  collected  as 
part  of  historical  facility  demonstration 
studies.  This  option  would  be  protective 
of  all  life  stages  independently,  but 
would  require  significant  expenditures 
of  time  and  resources.  Entrained 
organisms  would  need  to  be  identified 
to  fairly  precise  taxonomic  levels  and 
organized  by  life  stage  and  size  classes. 
This  option  would  best  address  the 
question  of  different  economic  values 
versus  ecological  values  of  species  since 
it  would  allow  different  monetary 
values  to  be  set  for  each  species. 
Although  this  option  would  allow  for 
comparable  species-by-species  trading 
among  Phase  II  existing  facilities,  EPA 
is  concerned  that  it  may  also  result  in 
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complex  trading  transactions.  Also,  the 
number  of  each  species  entrained  by  a 
facility  can  vary  substantially  each  year 
for  many  reasons,  including  facility 
outages  and  extreme  weather  events. 
Substantial  oversight  might  be  needed 
to  determine  if  the  trade  achieved  the 
underlying  technology-based 
performance  standard  from  year  to  year, 
or  other  appropriate  period,  for 
compliance. 

(3)  Biomass 

Another  potential  measure  that  can  be 
used  for  trading  is  the  biomass  of 
entrained  organisms.  Biomass  is  defined 
as  the  weight  of  living  material  (plant 
and  animal)  and  can  be  measured  in 
poimds  or  kilograms.  Measuring  the 
biomass  of  organisms  entrained  by 
facility  intakes  would  be  relatively  fast 
and  easy  to  quantify.  However,  the 
pound/kilogram  as  a  unit  of 
measurement  does  not  take  into  account 
species  variations  found  at  different 
facility  locations  and  within  multiple 
waterbody  types.  Thus,  as  a  result  of 
adopting  this  unit  of  measxuement.  it 
would  be  impossible  to  distinguish 
between  different  species,  or  even 
different  kingdoms.  Because  the  weights 
of  all  entrained  organisms  are  combined 
into  a  total  mass,  biomass  measurement 
may  not  be  equally  protective  of  all 
species  and  life  stages,  and  larger, 
heavier  organisms  may  bias  final  results. 
Over  time,  biomass  trading  may  upset 
the  natural  equilibrium  of  certain 
species  and/or  impact  the  functionality 
of  the  entire  ecosystem  should  some 
species  be  entrained  more  frequently 
than  others.  However,  EPA  invites 
comment  on  whether  biomass  trading 
might  be  limited  to  certain  zones  of 
certain  waterbodies  or  waterbody  types, 
in  a  manner  similar  to  that  described 
above  for  species-density  trading  to 
address  some  of  these  concerns. 

d.  Example  of  Section  316(b)  Trading 
Under  EPA's  Preferred  Alternative 
(Species  Density) 

Facility  A  is  an  existing  750  MGD 
facility  located  in  an  estuary.  Facility  B 
is  an  existing  350  MGD  facility  located 
at  the  mouth  of  the  same  estuary.  The 
performance  standard  for  this  estuary 
has  been  set  by  the  authorized  State  or 
Tribe  at  a  75  percent  reduction  of 
entrainment  for  all  facilities.  Facility  A 
determines  that  it  can  install  a  cooling 
tower  at  relatively  low  cost.  The 
installation  of  the  cooling  tower  reduces 
the  facility's  flow  by  95  percent.  Using 
the  standard  assumption  that  entrained 
organisms  behave  like  passive  water 
molecules,  this  flow  reduction  will,  on 
a  long-term  average  basis,  reduce 
entrainment  by  95  percent  at  Facility  A. 


In  effect.  Facility  A  has  reduced  its 
entrainment  by  20  percent  more  than  it 
needs  to  in  order  to  provide  its  share 
toward  meeting  the  performance 
standard  of  75  percent  for  the  estuary. 
Because  of  its  small  size.  Facility  B 
determines  that  it  is  not  cost  effective  to 
reduce  entrainment  by  75  percent. 
Instead,  Facility  B  chooses  to  install  fine 
mesh  wedgewire  screens,  which  reduce 
its  entrainment  by  60  percent.  Facility  B 
could  possibly  make  up  for  the 
remaining  15  percent  of  its  share  to 
meet  the  estuary's  performance  standard 
by  trading. 

Based  on  historical  monitoring  data. 
Facility  A  entrains  alewife,  Atlantic 
croaker,  Atlantic  menhaden,  bay 
anchovy,  blueback  herring,  silversides, 
spot,  striped  bass,  weakfish  and  white 
perch.  The  average  number,  across 
many  years  of  data,  of  all  life  stages  of 
all  species  entrained  is  417,210  fish  per 
day.  Per  gallon  of  water  used,  it  entrains 
0.000556  fish  (417,210/750,000,000). 

Facility  B  also  entrains  alewife, 
Atlantic  croaker,  Atlantic  menhaden, 
bay  anchovy,  blueback  herring, 
silversides,  spot,  striped  bass,  weakfish, 
and  white  perch  as  determined  by 
historical  monitoring  data.  Facility  B 
historically  entrains  the  same  species  of 
fish  as  Facility  A  as  they  withdraw 
water  from  the  same  waterbody.  The 
average  number,  across  many  years  of 
data,  of  all  life  stages  of  all  species 
entrained  is  322,620  fish  per  day.  Per 
gallon  of  water  used,  it  entrains 
0.000922  fish  (322,620/350.000,000). 
Based  on  density,  Facility  B  entrains 
1.658  times  as  many  fish  as  Facility  A 
per  unit  flow  (0.000922/0.000556).  This 
is  the  average  density  ratio  of  organisms 
entrained. 

Facility  B  needs  to  make  up  for  15 
percent  of  its  share  toward  the  estuary's 
performance  standard  for  entraiiunent 
reduction.  Again,  using  the  standard 
assumption  that  entrained  organisms 
behave  like  passive  water  molecules,  the 
simplified  1:1  relationship  between  flow 
and  entrainment  from  Facility  A  is  also 
used  for  Facility  B  in  this  example. 
Therefore,  Facility  B  needs  to 
compensate  for  the  environmental 
effects  caused  by  15  percent  of  its  flow, 
or  52,500,000  gallons  of  resource  use 
(0.15  *  350,000,000).  Since  Facility  A 
has  reduced  entrainment  20  percent 
more  than  required,  it  has  150,000,000 
gallons  of  resoiuce  use  available  for 
trading  (0.20  *  750,000,000).  A  trade 
could  be  made  between  these  two 
facilities  because  they  are  located  on  the 
same  waterbody,  they  both  must  install 
entrainment  controls,  and  the  same 
species  are  present  in  their  respective 
entrainment  numbers.  The  average 
density  ratio  of  organisms  entrained 


multiplied  by  the  gallons  of  resource 
use  needed  by  Facility  B  would  equal 
the  gallons  of  resoiuce  use  that  Facility 
B  would  need  to  buy  from  Facility  A  in 
order  to  make  up  for  the  difference  in 
the  density  of  the  species  the  two 
facilities  entrain.  Based  on  the 
discrepancy  in  the  average  density  of 
organisms  entrained  as  calculated 
above,  in  order  to  trade  with  Facility  A, 
Facility  B  must  purchase  entrainment 
credits  for  1.658  times  as  many  gallons 
as  it  needs.  Thus,  Facility  B  needs  to 
purchase  87,045,000  gallons  of  resoiuce 
use  from  Facility  A  (1.658  *  52,500,000). 

e.  Trading  Option  for  New  Facilities 

EPA  is  considering  extending  a 
section  316(b)  trading  program  beyond 
the  Phase  II  rule  for  existing  electric 
generation  facilities.  Those  facilities  that 
are  covered  by  the  Phase  I  rule  (new 
facilities)  might  be  allowed  to 
participate  in  a  section  316(b)  trading 
program.  New  facilities  could 
implement  technological  controls 
beyond  what  is  required  under  the 
Phase  I  rule.  In  general,  if  more  facilities 
were  allowed  to  trade,  there  would  be 
an  increased  degree  of  competitiveness 
in  trading  and  it  would  become  easier 
to  meet  the  performance  standard 
because  entrainment  reductions  would 
be  shared  by  multiple  facilities.  EPA 
invites  comment  on  the  option  of 
extending  a  section  316(b)  trading 
program  to  new  facilities. 

f.  Voluntary  Adoption  of  Trading  by 
Authorized  States  and  Tribes 

Under  EPA's  preferred  alternative  for 
section  316(b)  trading,  authorized  States 
or  Tribes  would  decide  whether  to 
voluntarily  adopt  a  section  316(b) 
trading  program.  EPA  notes  that 
authorized  States  and  Tribes  would  first 
need  to  adopt  the  appropriate  legal 
authority  to  conduct  a  section  316(b) 
trading  program.  In  general,  EPA 
believes  that  States  and  Tribes  have  a 
better  understanding  of  the  dynamics, 
value,  and  overall  quality  of  their  local 
waterbodies  based  on  assigned 
designated  uses,  305(b)  monitoring 
reports,  and  other  relevant  information 
and  studies  compiled  over  time.  Thus, 
authorized  States  or  Tribes  may  be  in  a 
better  position  to  judge  whether  or  not 
to  develop  and  implement  a  section 
316(b)  trading  program.  Although  EPA 
acknowledges  that  a  nationally-run 
section  316(b)  trading  program  may 
enhance  uniformity,  EPA  is  concerned 
that  a  national  program  may  not  be 
feasible  because  of  differences  in 
species;  habitats;  waterbody 
characteristics:  and  the  variety,  nature, 
and  magnitude  of  environmental 
impacts  from  cooling  water  intake 
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structures  found  across  the  United 
States.  EPA  seeks  comment  on  whether 
a  national  registry  of  trades  and 
associated  national  trading  guidance 
would  be  appropriate. 

A  voluntary  program  would  be 
administered  by  the  authorized  State  or 
Tribe.  Authorized  States  and  Tribes  that 
participate  could  allow  trading  among 
facilities  to  meet  the  entrainment 
reduction  performance  standard.  Key 
environmental  and  natural  resource 
agencies,  industry  and  its  trade 
associations,  and  local  environmental 
groups  involved  in  the  protection  of  the 
watershed  would  participate  in  the 
authorized  State  or  Tribal  section  316(b) 
trading  program  through  the  public 
comment  process.  The  program  would 
also  include  consultation  with  from 
relevant  Federal,  State  and  authorized 
Tribal  resource  agencies  and 
neighboring  authorized  States  and 
Tribes  where  interstate  waters  are 
affected  (similar  to  stakeholder 
involvement  under  the  NPDES 
permitting  program). 

g.  When  Would  the  Permits  Be  Reissued 
to  Trading  Partners? 

If  trades  under  section  316(b)  are  done 
on  a  watershed  basis,  and  permits  are 
synchronized,  then  permits  would  be 
reissued  to  trading  partners  at  the  same 
time  according  to  the  permitting 
authority's  standard  permit  renewal 
cycle  (e.g.,  every  5  years).  With 
permitting  authorities  that  have  moved 
toward  a  watershed  permitting  strategy, 
synchronizing  the  permit  renewal 
process  for  all  trading  partners  in  a 
geographic  area  reduces  some  . 
administrative  cost  and  burden  on  the 
permitting  authorities. 

Alternatively,  a  trading  arrangement 
may  not  be  specified  in  the  permit. 
Instead,  the  permit  would  include  the 
performance  standard  and  a 
requirement  to  meet  that  standard. 
Under  this  approach,  trades  could  occur 
between  permitting  cycles.  Another 
option  would  allow  trading  of 
entrainment  units  between  Phase  II 
existing  facilities  within  permit  cycles 
at  the  discretion  of  each  authorized 
State  or  Tribal  permitting  authority.  A 
disadvantage  to  this  approach  is  the 
additional  administrative  burden  borne 
by  the  permitting  authorities.  EPA  seeks 
comment  on  how  to  harmonize  the 
reissuance  of  permits  with  trading 
among  Phase  II  existing  facilities  under 
section  316(b). 

h.  Implementation  and  Enforcement 
Issues  for  Section  316(b)  Trading 

I  The  concept  of  a  section  316(b) 
trading  program  for  Phase  II  existing 
facilities  presents  many  challenges  for 


the  permitting  program  at  the  Federal, 
State,  or  authorized  Tribe  level.  These 
challenges  include  development  of 
implementation  guidance,  incorporation 
of  a  section  316(b)  trade  tracking  system 
within  EPA's  Permit  Compliance 
System  or  through  some  other  tracking 
mechanism,  self-reporting  on 
compliance  with  trade  agreements 
(similar  to  the  self-reporting  conducted 
through  use  of  Discharge  Monitoring 
Reports),  determination  of  the 
administrative  cost  aiid  burden  of  such 
a  trading  program  and  EPA  oversight  of 
whether  regulatory  requirements  for 
impingement  and  entrainment 
reduction  are  met.  EPA  invites  comment 
on  these  unique  challenges  and  any 
others  regarding  implementation, 
compliance  assessment,  and 
enforcement  of  a  section  316(b)  trading 
program. 

Vn.  Implementation 

As  in  the  new  facility  rule,  section 
316(b)  requirements  for  Phase  II  existing 
facilities  would  be  implemented 
through  the  NPDES  permit  program. 
Today's  proposal  would  establish 
application  requirements  in  §  125.95, 
monitoring  requirements  in  §  125.96, 
and  recordkeeping  and  reporting 
requirements  in  §  125.97  for  Phase  II 
existing  facilities  that  have  a  design 
intake  flow  of  50  MGD  or  more.  The 
proposed  regulations  also  require  the 
Director  to  review  application  materials 
submitted  by  each  regulated  facility  and 
include  monitoring  and  recordkeeping 
requirements  in  the  permit  (§  125.98). 
EPA  will  develop  a  model  permit  and 
permitting  guidance  to  assist  Directors 
in  implementing  these  requirements 
after  they  are  finalized.  In  addition,  the 
Agency  will  develop  implementation 
guidance  for  owners  and  operators  that 
will  address  how  to  comply  with  the 
application  requirements,  the  sampling 
and  monitoring  requirements,  and  the 
recordkeeping  and  reporting 
requirements  in  these  proposed 
regulations. 

A.  When  Does  the  Proposed  Rule 
Become  Effective? 

Phase  n  existing  facilities  subject  to 
today's  proposed  rule  would  need  to 
comply  with  the  Subpart  J  requirements 
when  an  NPDES  permit  containing 
requirements  consistent  with  Subpart  J 
is  issued  to  the  facility.  See  proposed 
§  125.92.  Under  existing  NPDES 
program  regulations,  this  would  occur 
when  an  existing  NPDES  permit  is 
reissued  or,  when  an  existing  permit  is 
modified  or  revoked  and  reissued. 


B.  What  Information  Must  I  Submit  to 
the  Director  When  I  Apply  for  My 
Reissued  NPDES  Permit? 

The  NPDES  regulations  that  establish 
the  application  process  at  40  CFR 
122.21(d)(2)  generally  require  that 
facilities  currently  holding  a  permit 
submit  information  and  data  180  days 
prior  to  the  end  of  the  permit  term, 
which  is  five  years.  If  you  are  the  owner 
or  operator  of  a  facility  that  is  subject  to 
this  proposed  rule,  you  would  be 
required  to  submit  die  information  that 
is  required  imder  40  CFR  122.21(r)(2), 
(3),  and  (5)  and  §  125.95  of  today's 
proposed  rule  with  your  application  for 
permit  reissuance.  "This  section  provides 
a  general  discussion  of  the  proposed 
application  requirements  for  Phase  II 
existing  facilities  at  the  outset  and  then 
goes  into  more  detail  in  subsequent 
subsections.  The  Director  would  review 
the  information  you  provide  in  your 
application  including  the  information 
submitted  in  compliance  with  40  CFR 
122.21(r)  and  §  125.95  and  would 
confirm  whether  your  facility  should  be 
regulated  as  an  existing  facility  under 
these  jwoposed  regulations  or  as  a  new 
facility  under  regulations  that  were 
published  on  December  19,  2001  (66  FR 
65256)  and  establish  the  appropriate 
requirements  to  be  applied  to  the 
cooling  water  intake  structure(s). 

Today's  proposed  rule  would  modify 
regulations  at  40  CFR  122.21(r)  to 
require  existing  facilities  to  prepare  and 
submit  some  of  the  same  information 
required  for  new  facilities.  The 
proposed  application  requirements 
would  require  owners  or  operators  of 
Phase  n  existing  facilities  to  submit  two 
general  categories  of  information  when 
they  apply  for  a  reissued  NPDES  permit. 
The  general  categories  of  information 
would  include  (1)  Physical  data  to 
characterize  the  soiuce  waterbody  in  the 
vicinity  where  the  cooling  water  intake 
structures  are  located  (40  CFR 
122.21(r)(2))  and  (2)  data  to  characterize 
the  design  and  operation  of  the  cooling 
water  intake  structures  (40  CFR 
122.21(r)(3)).  Unlike  the  new  facilities, 
however.  Phase  II  existing  facilities 
would  not  be  required  to  submit  the 
Source  Water  Baseline  Biological 
Characterization  Data  required  under  40 
CFR  122.21(r)(4)).  Today's  proposed 
rule  would  add  a  new  requirement  at  40 
era  122.21(r)(5)  to  require  a  facility  to 
submit  information  describing  the 
design  and  operating  characteristics  of 
its  cooling  water  systems  and  how  they 
relate  to  the  cooling  water  intake 
structures  at  the  facility. 

In  addition,  today's  proposed  rule 
would  require  all  Phase  II  existing 
facilities  to  submit  the  information 


a.  Proposal  for  Information  Collection 
Before  performing  the  study  you 


Federal  Register / Vol.  67,  No.  68 /Tuesday,  April  9.  2002 / Proposed  Rules 


17175 
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required  under  §  125.95.  In  general,  the 
proposed  application  requirements  in 
§  125.95  require  all  Phase  II  existing 
facility  applicants,  excspt  those  that 
already  use  a  closed-cycle,  recirculating 
cooling  system,  to  submit  a 
Comprehensive  Demonstration  Study 
(§  125.95(b)).  This  study  includes  a 
proposal  for  information  collection; 
source  waterbody  information;  a 
characterization  of  impingement 
morality  and  entrainment;  a  proposal  for 
technologies,  operational  measiu^s, 
restoration  measures  and  estimated 
efficacies;  and  a  plan  to  conduct 
monitoring  to  demonstrate  that  the 
proposed  technologies  and  measures 
achieve  the  performance  levels  that 
were  estimated.  The  following  describes 
the  proposed  application  requirements 
in  more  detail. 

1.  Source  Water  Physical  Data  (40  CFR 
122.21(r)(l)(ii)) 

Under  the  proposed  requirements  at 
40  CFR  122.21(r)(l)(ii),  Phase  II  existing 
facilities  subject  to  this  proposed  rule 
would  be  required  to  provide  the  soiuce 
water  physical  data  specified  at  40  CFR 
122.21(r)(2)  in  their  appUcation  for  a 
reissued  permit.  These  data  are  needed 
to  characterize  the  facility  and  evaluate 
the  type  of  waterbody  and  species 
potentially  affected  by  the  cooling  water 
intake  structiu^.  The  Director  would  use 
this  information  to  evaluate  the 
appropriateness  of  the  design  and 
construction  technologies  proposed  by 
the  applicant. 

The  applicant  would  be  required  to 
submit  the  following  specific  data:  (1)  A 
narrative  description  and  scale  drawings 
showing  the  physical  configxuation  of 
all  source  waterbodies  used  by  the 
facility,  including  areal  dimensions, 
depths,  salinity  and  temperature 
regimes,  and  other  documentation;  (2) 
an  identification  and  characterization  of 
the  source  waterbody's  hydrological  and 
geomorphological  features,  as  well  as 
die  methods  used  to  conduct  any 
physical  studies  to  determine  the 
intake's  zone  of  influence  and  the 
results  of  such  studies;  and  (3) 
locational  maps. 

2.  Cooling  Water  Intake  Structure  Data 
(40CFRl22.21(r)(l)(ii)) 

Under  the  proposed  requirements  at 
40  CFR  122.21(r)(l)(ii),  Phase  II  existing 
facilities  would  be  required  to  submit 
the  cooling  water  intake  structiue  data 
specified  at  40  CFR  122.21(r)(3)  to 
characterize  the  cooling  water  intake 
structure  and  evaluate  the  potential  for 
impingement  and  entrainment  of 
aquatic  organisms.  Information  on  the 
design  of  the  intake  structure  and  its 
location  in  the  water  column  would 


allow  the  permit  writer  to  evaluate 
which  species  or  life  stages  would 
potentially  be  subject  to  impingement 
and  entrainment.  A  diagram  of  the 
facility's  water  balance  would  be  used 
to  identify  the  proportion  of  intsJie 
water  used  for  cooling,  make-up.  and 
process  water.  The  water  balance 
diagram  also  provides  a  picture  of  the 
total  flow  in  and  out  of  the  facility, 
allowing  the  permit  writer  to  evaluate 
compliance  with  the  performance 
standards. 

The  applicant  would  be  required  to 
submit  the  following  specific  data:  (1)  A 
narrative  description  of  the 
configiuation  of  each  of  its  cooling 
water  intake  structures  and  where  they 
are  located  in  the  waterbody  and  in  the 
water  coliunn;  (2)  latitude  and  longitude 
in  degrees,  minutes,  and  seconds  for 
each  of  its  cooling  water  intake 
structures;  (3)  a  narrative  description  of 
the  operation  of  each  of  your  cooling 
water  intake  structures,  including 
design  intake  flows,  daily  hours  of 
operation,  number  of  days  of  the  year  in 
operation,  and  seasonal  operation 
schedules,  if  applicable;  (4)  a  flow 
distribution  and  water  balance  diagram 
that  includes  all  sources  of  water  to  the 
facility,  recirculating  flows,  and 
discharges;  and  (5)  engineering 
drawings  of  the  cooling  water  intake 
structure. 

3.  Phase  n  Existing  Facility  Cooling 
Water  System  Description  (40  CFR 
122.21(r)(l)(u)) 

Under  the  proposed  requirements  at 
40  CFR  122.22(r)(l)(ii).  Phase  II  existing 
facilities  would  be  required  to  submit 
the  cooling  water  system  data  specified 
at  40  CFR  122.21(r)(5)  to  characterize 
the  operation  of  cooling  water  systems 
and  their  relationship  to  the  cooling 
water  intake  structiu«s  at  the  facility. 
Also  proposed  to  be  required  is  a 
description  of  the  design  intake  flow 
that  is  attributed  to  each  system  and  the 
niunber  of  days  of  the  year  in  operation 
and  any  seasonal  operation  schedides.  if 
applicable.  This  information  would  be 
used  by  the  applicant  and  the  Director 
in  determining  the  appropriate 
standards  that  can  be  applied  to  the 
Phase  II  facility.  Facilities  that  have 
closed-cycle,  recirculating  cooling  water 
systems  will  be  determined  to  have  met 
the  performance  standards  in  §  125.94  if 
all  of  their  systems  are  closed-cycle, 
recirculating  cooling  systems.  These 
facilities  are  not  required  to  submit  a 
Comprehensive  Demonstration  Study. 
Additionally,  if  only  a  portion  of  the 
total  design  intake  flow  is  water 
withdrawn  for  a  closed-cycle, 
recirculating  cooling  system,  such 
facilities  may  use  the  reduction  in 


impingement  mortality  and  entrainment 
that  is  attributed  to  the  reduction  in 
flow  in  complying  with  the  performance 
standards  in  §  125.94(b). 

4.  Comprehensive  Demonstration  Study 
(§  125.95(b)) 

Proposed  application  requirements  at 
§  125.95(b)  would  require  all  existing 
facilities  except  those  deemed  to  have 
met  the  performance  standard  in 
§  125.94(b)(1)  (reduced  intake  capacity 
to  a  level  commensurate  with  the  use  of 
a  closed-cycle,  recirculating  cooling 
water  system)  to  perform  and  submit  to 
the  Director  the  results  of  a 
Comprehensive  Demonstration  Study, 
including  data  and  detailed  analyses  to 
demonstrate  that  you  will  meet 
applicable  requirements  in  §  125.94. 

"The  proposed  Comprehensive 
Demonstration  Study  has  seven 
components. 

•  Proposal  for  Information  Collection; 

•  Source  Waterbody  Flow 
Information; 

•  Impingement  Mortality  and 
Entrainment  Characterization  Study; 

•  Design  and  Construction 
Technology  Plan; 

•  Information  to  Support  Proposed 
Restoration  Measures; 

•  Information  to  Support  Site-specific 
Determination  of  Best  Technology 
Available  for  Minimizing  Adverse 
Environmental  Impact;  and 

•  Verification  Monitoring  Plan. 

The  information  required  under  each  of 
these  components  of  the  Comprehensive 
Demonstration  Study  may  not  be 
required  to  be  submitted  by  all  Phase  II 
existing  facilities.  Required  submittals 
for  your  facility  would  depend  on  the 
compliance  option  you  have  chosen.  All 
Phase  11  existing  facilities,  except  those 
deemed  to  have  met  the  performance 
standard  in  §  125.94(b)(1).  would  be 
required  to  submit  a  Proposal  for 
Information  Collection;  a  Source 
Waterbody  Flow  Information;  an 
Impingement  Mortality  and  Entrainment 
Characterization  Study;  a  Design  and 
Construction  Technology  Plan;  and  a 
Verification  Monitoring  Plan.  Only 
those  Phase  II  existing  facilities  that 
propose  to  use  restoration  measures  in 
whole  or  in  part  to  meet  the 
performance  standards  in  §  125.94 
would  be  required  to  submit  the 
Information  to  Support  Proposed 
Restoration  Measures.  Only  those 
facilities  who  choose  to  demonstrate 
that  a  site-specific  standard  is 
appropriate  for  their  site  would  be 
required  to  submit  Information  to 
Support  Site-specific  Determination  of 
Best  Technology  Available  for 
Minimizing  Adverse  Enviroiunental 
Impact. 
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a.  Proposal  for  Information  Collection 

Before  performing  the  study  you 
woidd  be  required  to  submit  to  the 
Director  for  review  and  approval,  a 
proposal  stating  what  information 
would  be  collected  to  support  the  study 
(see  §  125.96(b)(1)).  This  proposal 
would  provide:  (1)  A  description  of  the 
proposed  and/or  implemented 
technology(ies)  and/or  supplemental 
restoration  measiu-es  to  be  evaluated;  (2) 
a  list  and  description  of  any  historical 
studies  characterizing  impingement  and 
entrainment  and/or  the  physical  and 
biological  conditions  in  the  vicinity  of 
the  cooling  water  intake  structxu^s  and 
their  relevance  to  this  proposed  study. 
If  you  propose  to  use  existing  data,  you 
must  demonstrate  the  extent  to  which 
the  data  are  representative  of  ciurent 
conditions  and  that  the  data  were 
collected  using  appropriate  quality 
assiu-ance/quality  control  procedures; 
(3)  a  siunmary  of  any  past,  ongoing,  or 
voluntary  consultations  with 
appropriate  Federal.  State,  and  Tribal 
fish  and  wildlife  agencies  that  are 
relevant  to  this  study  and  a  copy  of 
written  conunents  received  as  a  result  of 
such  consultation;  and  (4)  a  sampling 
plan  for  any  new  field  studies  you 
propose  to  conduct  in  order  to  ensiu^ 
that  you  have  sufficient  data  to  develop 
a  scientifically  valid  estimate  of 
impingement  and  entrainment  at  yoiu 
site.  The  sampling  plan  would 
document  all  methods  and  quality 
assurance/quality  control  procediues  for 
sampling  and  data  analysis.  The 
sampling  and  data  analysis  methods  you 
propose  must  be  appropriate  for  a 
quantitative  survey  and  must  take  into 
account  the  methods  used  in  other 
studies  performed  in  the  source 
waterbody.  The  sampling  plan  would 
include  a  description  of  the  study  area 
(including  the  area  of  influence  of  the 
cooling  water  intake  structure),  and 
provide  taxonomic  identifications  of  the 
sampled  or  evaluated  biological 
assemblages  (including  all  life  stages  of 
fish  and  shellfish). 

The  proposed  rule  does  not  specify 
particular  timing  requirements  for  your 
information  collection  proposal,  but 
does  require  review  and  approval  of  the 
proposal  by  the  Director.  In  general, 
EPA  expects  that  it  would  be  submitted 
well  in  advance  of  the  other  permit 
application  materials,  so  that  if  the 
Director  determined  that  additional 
information  was  needed  to  support  the 
q)plication,  the  facility  would  have 
time  to  collect  this  information, 
including  additional  monitoring  as 
appropriate.  In  some  cases,  however, 
where  the  facility  intends  to  rely  on 
eixisting  data  and  there  has  been  no 


change  in  conditions  at  the  site  since 
the  last  permit  renewal,  a  long  lead  time 
might  not  be  necessary.  This  would 
most  likely  be  the  case  for  subsequent 
permit  renewals  following  the  first 
renewal  after  the  Phase  II  requirements 
go  into  effect.  EPA  requests  comment  on 
whether  it  should  specify  a  particular 
time  frame  for  submitting  the 
information  collection  proposal,  or 
alternatively,  whether  it  should  remove 
the  requirement  for  approval  by  the 
Director. 

b.  Source  Waterbody  Flow  Information 

Under  the  proposed  requirements  at 
§  125.95(b)(2)(i).  Phase  II  existing 
facilities,  except  those  deemed  to  meet 
the  performance  standard  in 
§  125.94(b)(1).  with  cooling  water  intake 
structures  that  withdraw  cooling  water 
from  freshwater  rivers  or  streams  would 
be  required  to  provide  the  mean  annual 
flow  of  the  waterbody  and  any 
supporting  dociunentation  and 
engineering  calculations  that  allow  a 
determination  of  whether  they  are 
withdrawing  less  than  or  greater  than 
five  (5)  percent  of  the  annual  mean  flow. 
This  would  provide  information  needed 
to  determine  which  requirements 
(§  125.94(b)(2)  or  (3))  would  apply  to  the 
facility.  The  documentation  might 
include  either  publicly  available  flow 
data  from  a  nearby  U.S.  Geological 
Survey  (USGS)  gauging  station  or  actual 
instream  flow  monitoring  data  collected 
by  the  facility.  The  waterbody  flow 
should  be  compared  with  the  total 
design  flow  of  all  cooling  water  intake 
structures  at  the  regulated  facility. 

Under  the  proposed  requirements  at 
§  125.95{b)(2)(ii),  Phase  II  existing 
facilities  subject  to  the  proposed  rule 
with  cooling  water  intake  structiu^s  that 
withdraw  cooling  water  from  a  lake  or 
reservoir  and  that  propose  to  increase 
the  facility's  design  intake  flow  would 
be  required  to  submit  a  narrative 
description  of  the  waterbody  thermal 
stratification  and  any  supporting 
dociunentation  and  engineering 
calculations  to  show  that  the  increased 
flow  meets  the  requirement  not  to 
disrupt  the  natural  thermal  stratification 
or  turnover  pattern  (where  present)  of 
the  source  water  except,  in  cases  where 
the  disruption  is  determined  to  be 
beneficial  to  the  management  of 
fisheries  for  fish  and  shellfish  by  any 
fishery  management  agency(ies) 
(§  125.94(b)(4)(ii)).  Typically,  this 
natural  thermal  stratification  would  be 
defined  by  the  thermocline,  which  may 
be  affected  to  a  certain  extent  by  the 
withdrawal  of  cooler  water  and  the 
discharge  of  heated  water  into  the 
system.  This  information  demonstrates 
to  the  permit  vmter  that  any  increase  in 


design  intake  flow  is  maintaining  the 
thermal  stratification  or  tiunover  pattern 
(where  present)  of  the  source  water 
except  in  cases  where  the  disruption  is 
determined  to  be  beneficial  to  the 
management  of  fisheries  for  fish  and 
shellfish  by  any  fishery  management 
agency(ies). 

c.  Impingement  Mortality  and 
Entrainment  Characterization  Study 
(§  125.95(b)(3)) 

The  proposed  regulations  woidd 
require  that  you  submit  the  results  of  an 
Impingement  Mortality  and  Entrainment 
Characterization  Study  in  accordance 
with  §  125.96(b)(3).  This 
characterization  would  include:  (1) 
Taxonomic  identifications  of  those 
species  of  fish  and  shellfish  and  their 
life  stages  that  are  in  the  vicinity  of  the 
cooling  water  intake  structiue  and  are 
most  susceptible  to  impingement  and 
entrainment;  (2)  a  characterization  of 
these  species  of  fish  and  shellfish  and 
life  stages,  including  a  description  of  the 
abundance  and  temporal/spatial 
characteristics  in  the  vicinity  of  the 
cooling  water  intake  structiue.  based  on 
the  collection  of  a  sufficient  number  of   . 
years  of  data  to  characterize  annual, 
seasonal,  and  diel  variations  in 
impingement  mortality  and  entrainment 
(e.g..  related  to  climate/ weather 
differences,  spawning,  feeding  and 
water  column  migration);  and  (3) 
documentation  of  the  current 
impingement  mortality  and  entrainment 
of  all  life  stages  of  fish  and  shellfish  at 
the  facility  and  an  estimate  of 
impingement  mortality  and  entrainment 
under  the  calculation  baseline.  This 
documentation  may  include  historical 
data  that  are  representative  of  the 
curi^nt  operation  of  the  facility  and  of 
biological  conditions  at  the  site. 
Impingement  mortality  and  entrainment 
samples  to  support  the  calculations 
required  in  §  125.95(b)(4)(iii)  and 
(b)(5)(ii)  must  be  collected  during 
periods  of  representative  operational 
flows  for  the  cooling  water  intake 
structure  and  the  flows  associated  with 
the  samples  must  be  documented.  In 
addition,  this  study  must  include  an 
identification  of  species  that  are 
protected  under  Federal,  State,  or  Tribal 
law  (including  threatened  or 
endangered  species)  that  might  be 
susceptible  to  impingement  and 
entrainment  by  the  cooling  water  intake 
structure(s).  The  Director  might 
coordinate  a  review  of  your  list  of 
threatened,  endangered,  or  other 
protected  species  with  the  U.S.  Fish  and 
Wildlife  Service.  National  Marine 
Fisheries  Service,  or  other  relevant 
agencies  to  ensure  that  potential 
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impacts  to  these  species  have  been 
addressed. 

d.  Design  and  Construction  Technology 
Plan  (§  125.96(b)(4}) 

If  you  choose  to  use  existing  and/or 
proposed  design  and  construction 
technologies  or  operational  measxires  in 
whole  or  in  part  to  meet  the 
requirements  of  §  125.94.  proposed 
§  125.95(b)(4)  would  require  that  you 
develop  and  submit  a  Design  and 
Construction  Technology  Plan  with 
your  application  that  demonstrates  that 
your  facility  has  selected  and  would 
implement  the  design  and  construction 
technologies  necessary  to  reduce 
impingement  mortality  and/or 
entrainment  to  the  levels  required.  The 
Agency  recognizes  that  selection  of  the 
specific  teclmology  or  group  of 
technologies  for  your  site  would  depend 
on  individual  facility  and  waterbody 
conditions. 

Phase  n  existing  facilities  seeking  to 
avoid  entrainment  reduction 
requirements  because  their  capacity 
utilization  rate  is  less  than  15  percent, 
would  also  be  required  to  calculate  and 
submit  the  capacity  utilization  rate  and 
supporting  data  and  calculations.  The 
data  being  requested  include  (1)  the 
average  annual  net  generation  of  the 
facility  in  (Mwh)  measured  over  a  five 
year  period  (if  available)  and 
representative  of  operating  conditions 
and  (2)  the  net  capacity  of  the  facility 
(in  MW).  These  data  are  needed  to 
determine  whether  the  facility  has  less 
than  a  15  percent  utilization  rate  and 
would  only  be  required  to  reduce 
impingement  mortality  in  accordance 
with  §  125.94(b)(1). 

In  its  application,  a  Phase  11  existing 
facility  choosing  to  use  design  and 
construction  technologies  or  operational 
measures  to  meet  the  requirements  of 
§  125.94  would  be  required  to  describe 
the  technology(ies)  or  operational 
measures  they  would  implement  at  the 
facility  to  reduce  impingement  mortality 
and  entrainment  based  on  information 
that  demonstrates  the  efficacy  of  the 
technologies  for  those  species  most 
susceptible.  Examples  of  appropriate 
technologies  would  include,  but  are  not 
limited  to,  wedgewire  screens,  fine 
mesh  screens,  fish  handling  and  retuxn 
systems,  barrier  nets,  aquatic  filter 
barrier  systems,  enlargement  of  the 
cooling  water  intake  structiue  to  reduce 
velocity.  Examples  of  operational 
measures  include,  but  are  not  limited  to. 
seasonal  shutdowns  or  reductions  in 
flow,  and  continuous  operations  of 
screens,  etc. 

Phase  II  existing  facilities  that  are 
required  to  meet  the  proposed  ranges  to 
reduce  impingement  mortality  by  80  to 


95  percent  and  entrainment  by  60  to  90 
percent  would  be  required  to  provide 
calculations  estimating  the  reduction  in 
impingement  mortality  and  entrainment 
of  all  life  stages  of  fish  and  shellfish  that 
wo\ild  be  achieved  through  the  use  of 
existing  and/or  proposed  technologies 
or  operational  measures.  In  determining 
compliance  with  any  requirements  to 
reduce  impingement  mortality  or 
entrainment,  you  must  first  determine 
the  calculation  baseline  against  which 
to  assess  the  total  reduction  in 
impingement  mortality  and 
entrainment.  The  calculation  baseline  is 
defined  §  125.93  as  an  estimate  of 
impingement  mortality  and  entrainment 
that  would  occur  at  your  site  assuming 
you  had  a  shoreline  cooling  water  intake 
structure  with  an  intake  capacity 
commensurate  with  a  once-through 
cooling  water  system  and  with  no 
impingement  and/or  entrainment 
reduction  controls.  Reductions  in 
impingement  mortality  and  entrainment 
from  this  calculation  baseline  as  a  result 
of  any  design  and  construction 
technologies  already  implemented  at 
your  facility  woidd  be  added  to  the 
reductions  expected  to  be  achieved  by 
any  additional  design  and  construction 
technologies  that  would  be 
implemented  in  order  to  determine 
compliance  with  the  performance 
standards.  Facilities  that  recirculate  a 
portion  of  their  flow  may  take  into 
accoimt  the  reduction  in  impingement 
mortality  and  entrainment  associated 
with  the  reduction  in  flow  when 
determining  the  net  reduction 
associated  with  existing  technology  and 
operational  measiues.  This  estimate 
must  include  a  site-specific  evaluation 
of  the  suitability  of  the  technology(ies) 
based  on  the  species  that  are  found  at 
the  site,  and/or  operational  measures 
and  may  be  determined  based  on 
representative  studies  (i.e..  studies  that 
have  been  conducted  at  cooling  water 
intake  structures  located  in  the  same 
waterbody  type  with  similar  biological 
characteristics)  and/or  site-specific 
technology  prototype  studies. 

If  your  facility  already  has  some 
existing  impingement  mortality  and 
entrainment  controls,  you  would  need 
to  estimate  the  calculation  baseline. 
This  calculation  baseline  could  be 
estimated  by  evaluating  existing  data 
firom  a  facility  nearby  without 
impingement  and/or  entrainment 
control  technology  (if  relevant)  or  by 
evaluating  the  abundance  of  organisms 
in  the  source  waterbody  in  the  vicinity 
of  the  intake  structure  that  may  be 
susceptible  to  impingement  and/or 
entrainment.  The  proposed  rule  would 
specifically  require  that  the  following 


information  be  submitted  in  the  Design 
and  Construction  Technology  Plan:  (1) 
A  narrative  description  of  the  design 
and  operation  of  all  design  and 
construction  technologies  existing  or 
proposed  to  reduce  impingement 
mortality;  (2)  a  narrative  description  of 
the  design  and  operation  of  all  design 
and  construction  technologies  existing 
or  proposed  to  reduce  entrainment;  (3) 
calculations  of  the  reduction  in 
impingement  mortality  and  entraiimient 
of  all  life  stages  of  fish  and  shellfish  that 
would  be  achieved  by  the  technologies 
and  operational  measures  you  have 
selected  based  on  the  Impingement 
Mortality  and  Entrainment 
Characterization  Study  in  §  125.95(b)(3); 
(4)  docimientation  which  demonstrates 
that  you  have  selected  the  location, 
design,  construction,  and  capacity  of  the 
cooling  water  intake  structure  that 
reflects  the  best  technology  available  for 
meeting  the  applicable  requirements  in 
§  125.94;  and  (5)  design  calculations, 
drawings,  and  estimates  to  support  the 
narrative  descriptions  required  by  steps 
(1)  and  (2)  above. 

Today's  proposed  rule  allows  for  the 
Director  to  evaluate,  with  information 
submitted  in  your  application,  the 
performance  of  any  technologies  you 
may  have  implemented  in  previous 
permit  terms.  Additional  or  different 
design  and  construction  technologies 
may  be  required  if  the  Director 
determines  that  the  initial  technologies 
you  selected  and  implemented  would 
not  meet  the  requirements  of  §  125.94. 

e.  Information  To  Support  Proposed 
Restoration  Measures  (§  125.94(b)(5)) 

Under  proposed  §  125.94(d).  Phase  II 
existing  facilities  subject  to  the 
proposed  rule  may  propose  to 
implement  restoration  measures  in  lieu 
of  or  in  combination  with  design  and 
construction  or  operational  measures  to 
meet  the  performance  standards  in 
§  125.94(b)  or  site-specific  requirements 
imposed  under  §  125.94(c).  Facilities 
proposing  to  use  restoration  measures 
would  be  required  to  submit  the 
following  information  to  the  Director  for 
review  as  proposed  in  §  125.95(b)(5). 
The  Director  must  approve  any  use  of 
restoration  measures. 

First,  the  Phase  II  existing  facility 
must  submit  a  list  and  narrative 
description  of  the  restoration  measures 
the  facility  has  selected  and  proposes  to 
implement.  This  list  and  description 
should  identify  the  species  and  other 
aquatic  resources  targeted  under  any 
restoration  measiu^s.  The  facility  also 
must  submit  a  summary  of  any  past, 
ongoing,  or  voluntary  consultation  with 
appropriate  Federal,  State,  and  Tribal 
fish  and  wildlife  agencies  regarding  the 
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■  proposed  restoration  measures  that  is 
relevant  to  the  Comprehensive 
Demonstration  Study  and  a  copy  of  any 
written  comments  received  as  a  result  of 
such  consultation. 

Second,  the  facility  must  submit  a 
quantification  of  the  combined  benefits 
from  implementing  design  and 
construction  technologies,  operational 
measures  and/or  restoration  measures 
and  the  proportion  of  the  benefits  that 
can  be  attributed  to  each.  This 
quantification  must  include:  (1)  The 
percent  reduction  in  impingement 
mortality  and  entrainment  that  would 
be  achieved  through  the  use  of  any 
design  and  construction  technologies  or 
operational  measures  that  the  facility 
has  selected  (i.e..  the  benefits  that 
would  be  achieved  through 
impingement  and  entrainment 
reduction);  (2)  a  demonstration  of  the 
benefits  that  could  be  attributed  to  the 
restoration  measures  selected;  and  (3)  a 
demonstration  that  the  combined 
benefits  of  the  design  and  construction 
technology (ies).  operational  measures, 
and/or  restoration  measures  would 
maintain  fish  and  shellfish  at  a  level 
comparable  to  that  which  you  would 
achieve  were  you  to  implement  the 
requirements  of  §  125.94.  They  also 
must  establish  that  biotic  commimity 
structiue  and  function  would  be 
maintained  to  a  level  comparable  or 
substantially  similar  to  that  which 
would  be  achieved  through  §  125.94  (b) 

1(c). 
If  it  is  not  possible  to  demonstrate 
lantitatively  that  restoration  measures 
such  as  creation  of  new  habitats  to  serve 
as  spawning  or  nursery  areas  or 
establishment  of  riparian  buffers  would 
achieve  comparable  performance,  a 
facility  may  make  a  qualitative 
demonstration  that  such  measures 
would  maintain  fish  and  shellfish  in  the 
waterbody  at  a  level  substantially 
similar  to  that  which  would  be  achieved 
under  §  125.94.  Any  qualitative 
demonstration  must  be  sufficiently 
substantive  to  support  a  demonstration 
under  §  125.94(d). 

Third,  the  facility  must  submit  a  plan 
for  implementing  and  maintaining  the 
efficacy  of  the  restoration  measures  it 
has  selected  as  well  as  supporting 
documentation  to  show  that  the 
restoration  measures,  or  the  restoration 
measures  in  combination  with  design 
and  construction  technology(ies)  and 
operational  measures,  would  maintain 
the  fish  and  shellfish  in  the  waterbody. 
including  the  commimity  structure  and 
function,  to  a  level  comparable  or 
substantially  similar  to  that  which 
would  be  achieved  through  §  125.94(b) 
and  (c).  This  plan  should  be  sufficient 
<:o  ensure  that  any  beneficial  effects 


woidd  continue  for  at  least  the  term  of 
the  permit. 

Finally,  the  facility  must  provide 
design  and  engineering  calculations, 
drawings,  and  maps  docimienting  that 
the  proposed  restoration  measures 
would  meet  the  restoration  performance 
standard  at  §  125.94(d). 

The  proposed  regulations  at 
§  125.98(b)(l)(ii)  would  require  that  this 
information  be  reviewed  by  the  Director 
to  determine  whether  the 
documentation  demonstrates  that  the 
proposed  restoration  measures,  in 
conjunction  with  design  and 
construction  technologies  and 
operational  measures  would  maintain 
the  fish  and  shellfish  in  the  waterbody 
to  a  level  substantially  similar  to  that 
which  would  be  achieved  under 
§125.94. 

f.  Information  To  Support  Site-Specific 
Determination  of  Best  Technology 
Available  for  Minimizing  Adverse 
Environmental  Impact 

Under  the  third  compliance  option, 
the  owner  or  operator  of  a  Phase  II 
existing  facility  may  demonstrate  to  the 
Director  that  a  site-specific 
determination  of  best  technology 
available  is  appropriate  for  the  cooling 
water  intake  structxu-es  at  that  facility  if 
the  owner  or  operator  can  meet  one  of 
the  two  cost  tests  specified  under 
§  125.94(c)(1).  To  be  eligible  to  pursue 
this  approach,  the  Phase  II  existing 
facility  must  first  demonstrate  to  the 
Director  either  (1)  that  its  cost  of 
compliance  with  the  applicable 
performance  standards  specified  in 
§  125.94(b)  would  be  significantly 
greater  than  the  costs  considered  by  the 
Administrator  in  establishing  such 
performance  standards,  or  (2)  that  the 
existing  facility's  costs  would  be 
significantly  greater  than  benefits  of 
complying  with  the  performance 
standards  at  the  facility's  site.  A 
discussion  of  applying  this  cost  test  is 
provided  in  Section  VI. A  of  this 
proposed  rule.  Where  a  Phase  11  existing 
facility  demonstrates  that  it  meets  either 
of  these  cost  tests,  the  Director  must 
make  a  site-specific  determination  of 
best  technology  available  for 
minimizing  adverse  environmental 
impact.  This  determination  would  be 
based  on  less  costly  design  and 
construction  technologies,  operational 
measures,  and/or  restoration  measures 
proposed  by  the  facility  and  approved 
by  the  Director.  The  Director  can 
approve  less  costly  technologies  to  the 
extent  justified  by  the  significantly 
greater  cost,  and  covdd  determine  that 
technologies  and  measures  in  addition 
to  those  already  in  place  are  not 


justified  because  of  the  significantly 
greater  cost. 

A  Phase  n  existing  facility  that  meets 
one  of  the  two  cost  tests  described  above 
must  select  less  costly  design  and 
construction  technologies,  operational 
measures,  and/ or  restoration  measures 
that  would  minimize  adverse 
environmental  impact  to  the  extent 
justified  by  the  significantly  greater  cost. 
I5  order  to  do  this.  Phase  II  existing 
facilities  that  pursue  this  option  would 
have  to  assess  the  nature  and  degree  of 
adverse  environmental  impact 
associated  with  their  cooling  water 
intake  structures,  and  then  identify  the 
best  technology  available  to  minimize 
such  impact.  Phase  II  existing  facilities 
would  assess  adverse  environmental 
impact  associated  with  their  cooling 
water  intake  structures  in  the 
Comprehensive  Demonstration  Study 
that  would  be  required  to  be  submitted 
to  the  Director  under  §  125.95(b).  This 
study  would  include  source  waterbody 
flow  information,  and  a  characterization 
of  impingement  mortality  and 
entrainment,  as  described  in  this  section 
of  this  preamble. 

Such  facilities  also  must  submit  to  the 
Director  for  approval  a  Site-Specific 
Technology  Plan.  This  plan  would  be 
based  on  the  Comprehensive  Cost 
Evaluation  Study  and.  for  those 
facilities  seeking  a  site-specific 
determination  of  best  technology 
available  based  on  costs  significantly 
greater  than  benefits,  a  valuation  of 
monetized  benefits  (see  Section  VI.A).  It 
would  describe  the  design  and 
operation  of  all  design  and  construction 
technologies,  operational  measures,  and 
restoration  measures  selected,  and 
provide  information  that  demonstrates 
the  effectiveness  of  the  selected 
technologies  or  measures  for  reducing 
the  impacts  on  the  species  of  concern. 
Existing  facilities  would  be  required  to 
submit  design  calculations,  drawings, 
and  estimates  to  support  these 
descriptions.  This  plan  also  would  need 
to  include  engineering  estimates  of  the 
effectiveness  of  the  technologies  or 
measiu«s  for  reducing  impingement 
mortality  and  entraiimient  of  all  life 
stages  of  fish  and  shellfish.  It  also  would 
need  to  include  a  site-specific 
evaluation  of  the  suitability  of  the 
technologies  or  measiu^s  for  reducing 
impingement  mortality  and  entraiimient 
based  on  representative  studies  and/or 
site-specific  technology  prototype 
studies.  Again,  design  calculations, 
drawrings  and  estimates  would  be 
required  to  support  such  estimates.  If  a 
Phase  II  existing  facility  intends  to  use 
restoration  measures  in  its  site-specific 
approach,  it  also  must  submit  the 
information  required  under 
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§  125.95(b)(5).  The  Director  could  gather     than  currently  meet)  the  applicable 
additional  information  and  solicit  input      performance  standards.  This  review 


Such  alternative  technologies  or 
operational  measures  could  be  those 
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§  125.95(b)(5).  See  preamble  Section 
Vn.B.4.e.  Finally,  the  Site-Specific 
Technology  Plan  would  have  to  include 
documentation  that  the  technologies, 
operational  measures  or  restoration 
measures  selected  would  reduce 
impingement  mortality  and  entrainment 
to  the  extent  necessary  to  satisfy  the 
requirements  of  §  125.94  (i.e..  the  level 
of  performance  would  be  reduced  only 
to  the  extent  justified  by  the  ^ 

significantly  greater  cost). 

g.  Verification  Monitoring  Plan 

Finally,  proposed  §  125.95(b)(7) 
would  require  all  Phase  II  existing 
facilities,  except  those  deemed  to  meet 
the  performance  standard  in 
§  125.94(b)(1).  to  submit  a  Verification 
Monitoring  Plan  to  measure  the  efficacy 
of  the  implemented  design  and 
construction  technologies,  operational 
measures,  and  restoration  measures.  The 
plan  would  include  a  monitoring  study 
lasting  at  least  two  years  to  verify  the 
full-scale  performance  of  the  proposed 
or  already  implemented  technologies 
and  of  any  additional  operational  and 
restoration  measures.  The  plan  would 
be  required  to  describe  the  frequency  of 
monitoring  and  the  parameters  to  be 
monitored  and  the  bases  for  determining 
these.  The  Director  would  use  the 
verification  monitoring  to  confirm  that 
the  facility  is  meeting  the  level  of 
impingement  mortality  and  entrainment 
reduction  expected  and  that  fish  and 
shellfish  are  being  maintained  at  the 
level  expected  (as  required  in 
§  125.94(b)).  Verification  monitoring 
would  be  required  to  begin  once  the 
technologies,  operational  measures,  or 
supplemental  restoration  measiues  are 
implemented  and  continue  for  a 
sufficient  period  of  time  (but  at  least 
two  years)  to  demonstrate  that  the 
facility  is  reducing  impingement 
mortality  and  entrainment  to  the  level  of 
reduction  required  at  §  125.94(b)  or  (c). 

C.  How  Would  the  Director  Determine 
the  Appropriate  Cooling  Water  Intake 
Structure  Requirements? 

The  Director's  first  step  would  be  to 
determine  whether  the  facility  is 
covered  by  this  rule.  If  the  answer  to  all 
the  following  questions  is  yes.  the 
facility  would  be  required  to  comply 
with  the  requirements  of  this  proposed 
rule. 

(1)  Does  the  facility  both  generate  and 
transmit  electric  power  or  generate 
electric  power  but  sell  it  to  another 
entity  for  transmission? 

(2)  Is  the  facility  an  "existing  facility" 
as  defiined  in  §  125.93? 

(3)  Does  the  fecility  withdraw  cooling 
water  from  waters  of  the  U.S.;  or  does 
the  fecility  obtain  cooling  water  by  any 


sort  of  contract  or  arrangement  with  an 
independent  (supplier  or  multiple 
suppliers)  of  cooling  water  if  the 
supplier(s]  withdraw(s)  water  from 
waters  of  the  U.S.  and  is  not  a  public 
water  system? 

(4)  Is  at  least  25  percept  of  the  water 
withdrawn  by  the  facility  used  for 
cooling  purposes? 

(5)  Does  tiie  facility  have  a  design 
intake  flow  of  50  million  gallons  or 
more  per  day  (MGD)?  ^° 

(6)  Does  the  facility  discharge 
pollutants  to  waters  of  the  U.S., 
including  storm  water-only  discharges, 
such  that  the  facility  has  or  is  required 
to  have  an  ^4PDES  permit? 

The  Director's  second  step  would  be 
to  determine  whether  the  facility 
proposes  to  comply  by  demonstrating 
that  its  existing  design  and  construction 
technologies,  operational  measures,  or 
restoration  measures  meet  the  proposed 
performance  standards  (Option  1);  by 
implementing  design  and  construction 
technologies,  operational  measures,  or 
restoration  measiues  that,  in 
combination  with  existing  technologies 
and  operational  measiu«s,  meet  the 
proposed  performance  standards 
(Option  2);  or  by  seeking  a  site-specific 
determination  of  best  technology 
available  to  minimize  adverse 
environmental  impact  (Option  3)  (see, 
§  125.98(1)).  The  Director  also  would 
need  to  determine  whether  the  facility's 
utilization  rate  is  less  than  15  percent, 
since  such  facilities  are  only  subject  to 
impingement  mortality  performance 
requirements. 

Where  a  Phase  II  existing  facility 
selects  Option  1  and  chooses  to 
demonstrate  that  its  existing  design  and 
construction  technologies,  operational 
measures,  or  restoration  measures  meet 
the  proposed  performance  standards, 
the  Director  would  verify  either  that  the 
existing  facility  satisfies  the  reduced 
intake  capacity  requirement,  or  that  the 
facility  meets  the  impingement  and 
entraimnent  reduction  and  other 
requirements.  Facilities  that  have 
closed-cycle,  recirculating  cooling  water 
systems  would  meet  the  reduced  intake 
capacity  requirement,  and  would  not  be 
subject  to  further  performance 
standards.  Other  methods  of  reducing 
intake  capacity  also  could  be  used  but 
would  need  to  be  commensurate  with 
the  level  that  can  be  attained  by  a 
closed-cycle,  recirculating  cooling  water 
system. 

Under  Option  1,  to  verify  that  existing 
controls  meet  the  impingement  and 


'0  If  the  answer  is  no  to  these  flow  parameters  and 
yes  to  all  the  other  questions,  the  Director  would 
use  best  professional  judgment  on  a  case-by-case 
basis  to  establish  permit  conditions  that  ensure 
compliance  with  section  316(b). 


entrainment  reduction  requirements  in 
the  proposed  rule,  the  Director  would 
need  to  (1)  verify  the  facility's  baseline 
calculation;  (2)  confirm  the  location  of 
the  facility's  cooling  water  intake 
structure(s);  (3)  verify  the  withdrawal 
percentage  of  mean  aimual  flow;  (4) 
review  impingement  and/or 
entrainment  rates  or  estimates:  and  (5) 
consider  any  use  of  restoration.  These 
same  steps  also  would  be  part  of 
determining  requirements  under 
Options  2  and  3.  as  discussed  below. 
The  Director  would  initially  review 
and  verify  the  calculation  baseline 
estimate  submitted  by  the  facility  under 
§  125.95(b)(iii).  This  estimate  must  be 
consistent  wiUi  the  proposed  definition 
of  the  term  "calculation  baseline"  and 
must  be  representative  of  current 
biological  conditions  at  the  facility.  The 
Director  would  then  review  the 
information  that  the  facility  provides  to 
validate  the  source  waterbody  type  in 
which  the  cooling  water  intake  structure 
is  located  (freshwater  river  or  stream; 
lake  or  reservoir;  or  estuary,  tidal  river, 
ocean,  or  Great  Lake).  The  Director 
would  review  the  supporting  material 
the  applicant  provided  in  the  permit 
application  to  document  the  physical 
placement  of  the  cooling  water  intake 
structure.  For  existing  facilities  with  one 
or  more  cooling  water  intake  structxues 
located  in  a  freshwater  river  or  stream, 
the  Director  would  need  to  determine 
whether  the  facility  withdraws  more  or 
less  than  five  percent  of  the  mean 
annual  flow,  which  determines  whether 
impingement,  or  impingement  and 
entrainment  controls  would  apply.  For 
facilities  with  cooling  water  intake 
structures  located  on  lakes  or  reservoirs 
other  than  a  Great  Lake  for  which  the 
facility  seeks  to  increase  the  design 
flow,  the  Director  would  need  to 
determine  whether  the  increased  intake 
flow  would  disrupt  the  natxiral  thermal 
stratification  or  turnover  pattern  of  the 
source  waterbody.  In  making  this 
determination  the  Director  would  need 
to  consider  anthropogenic  factors  that 
can  influence  the  occiurence  and 
location  of  a  thermocline,  and  would 
need  to  coordinate  with  appropriate 
Federal,  State,  or  Tribal  fish  and 
wildlife  agencies  to  determine  if  the 
disruption  is  beneficial  to  the 
management  of  the  fisheries.  Both  of 
these  determinations  would  be  based  on 
the  source  waterbody  flow  information 
required  under  proposed  §  125.95(b)(2). 
For  Phase  II  existing  facilities  that  use 
or  propose  to  implement  restoration 
measures  to  meet  the  requirements  of 
§  125.94(b).  the  Director  would  review 
the  evaluation  of  any  current  or 
proposed  restoration  measiues 
submitted  under  proposed 
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alternative  regulatory  requirements  that      applicant  implementing  applicable 

cor^irm  IIKfhl  mniiirpmfints  niirsuant  to 


.1 J \t  :_  — _.. 


,»..*»1 


Federal  Register / Vol.  67,  No.  68 /Tuesday.  April  9,  2002 /Proposed  Rules 


17179 


§  125.95(b)(5).  The  Director  could  gather 
additional  iniformation  and  solicit  input 
for  the  review  from  appropriate  fishery 
management  agencies  as  necessary.  The 
Director  would  need  to  determine 
whether  the  ciurent  or  proposed 
measures  would  maintain  the  fish  and 
shellfish  in  the  waterbody  at 
comparable  levels  to  those  that  would 
be  achieved  under  §  125.94,  as  well  as 
review  and  approve  the  proposed 
Verification  and  Monitoring  Plan  to 
ensure  the  restoration  measures  meet 
§  125.94(d)  and  125.95(b)(3). 

Finally,  the  Director  would  review 
impingement  and/or  entrainment  data 
or  estimates  to  determine  whether  in- 
place  or  identified  controls  achieve  the 
performance  standards  proposed  for  the 
different  categories  of  source 
waterbodies.  This  step  would  involve 
comparing  the  calculation  baseline  with 
the  impingement  and/or  entrainment 
data  or  estimates  provided  as  part  of  the 
Comprehensive  Demonstration  Study 
fequired  under  §  125.95(b)  and  the 
Impingement  Mortality  and  Entrainment 
Characterization  Study  required  under 
§  125.95(b)(3).  It  may  also  entail 
considering  whether,  how,  and  to  what 
extent  restoration  would  allow  the 
facility  to  meet  applicable  performance 
standards. 

I  If  the  Director  determines  that  the 
Comprehensive  Demonstration  Study 
submitted  does  not  demonstrate  that  the 
technologies,  operational  measures,  and 
supplemental  restoration  measures 
employed  would  achieve  compliance 
with  the  applicable  performance 
standards,  the  Director  may  issue  a 
permit  requiring  such  compliance.  If 
feuch  studies  are  approved  and  a  permit 
is  issued  but  the  Director  later 
determines,  based  on  the  results  of 
subsequent  monitoring,  that  the 
technologies,  operational  measures,  and 
supplemental  restoration  measures  did 
not  meet  the  rule  standards,  the  Director 
could  require  the  existing  facility  to 
implement  additional  technologies  and 
operational  measures  as  necessary  to 
meet  the  rule  requirements.  In  general, 
this  would  occur  at  the  next  renewal  of 
the  permit.  The  Director  would  also 
review  the  facility's  Technology 
Verification  Plan  for  post-operational 
monitoring  to  demonstrate  that  the 
technologies  are  performing  as 
predicted. 

Under  compliance  Option  2,  the  same 
general  steps  would  be  followed  as 
described  above  for  assessing 
compliance  of  existing  controls  with 
applicable  performance  standards 
except  that  imder  this  option  the  Phase 
n  existing  facility  would  be 
demonstrating  that  the  technologies  and 
measures  identified  would  meet  (rather 


than  currently  meet)  the  applicable 
performance  standards.  This  review 
would  also  be  based  on  data  submitted 
in  the  Comprehensive  Demonstration 
Study  required  under  §  125.95(b). 

These  same  basic  steps  also  apply  to 
facilities  seeking  to  comply  under 
Option  3,  however,  the  Director  must 
make  two  additional  determinations 
under  this  option,  including  whether 
the  facility  meets  one  of  the  applicable 
cost  tests  and  whether  any  alternative 
requirements  are  justified  by 
significantly  greater  costs.  Under  Option 
3,  a  Director  must  first  determine 
whether  a  Phase  II  existing  facility 
satisfies  either  of  the  cost  tests  proposed 
at  §  125.94(c).  Phase  II  existing  facilities 
seeking  to  comply  imder  this  option  are 
required  to  submit  a  Comprehensive 
Cost  Evaluation  Study  under 
§  125.95(b)(6),  which  includes  data  that 
document  the  cost  of  implementing 
design  and  construction  technologies  or 
operational  measures  to  meet  the 
requirements  of  §  125.94,  as  well  as  the 
costs  of  alternative  technologies  or 
operational  measures  proposed.  The 
Director  would  need  to  review  these 
data,  including  detailed  engineering 
cost  estimates,  and  compare  these  with 
the  costs  the  Agency  considered  in 
establishing  these  requirements.  Where 
the  Director  finds  that  the  facility's  cost 
of  implementation  are  significantly 
greater  than  those  considered  during 
rule  development,  he  or  she  must 
approve  site-specific  requirements  and 
could  approve  alternative  technologies 
or  operational  measures.  Such 
alternative  technologies  or  operational 
measvires  could  be  those  proposed  by 
the  facility  in  the  Site-Specific 
Technology  Plan,  but  less  protective 
requirements  would  have  to  be  justified 
by  the  significantly  greater  costs. 

Where  a  Phase  11  existing  facility 
seeks  site-specific  requirements  based 
on  facility  costs  that  are  significantly 
greater  than  the  environmental  benefits 
of  compliance,  the  faciUty  must  submit 
a  Valuation  of  Monetized  Benefits  of 
Reducing  Impingement  and 
Entrainment.  The  Director  must  review 
this  valuation  to  determine  whether  it 
fully  values  the  impacts  of  the  cooling 
water  intake  structures  at  issue,  as 
required  in  §  l.?5.95(b)(6)(ii),  and 
whether  the  facility's  cost  of 
implementation  are  significantly  greater 
than  the  environmental  benefits  of 
complying  with  the  requirements  of 
§  125.94.  5  the  Director  determines  that 
the  implementation  costs  are 
significantly  greater  than  the 
environmentaJ  benefits,  the  Director 
must  approve  site-specific  requirements 
and  could  approve  alternative 
technologies  or  operational  measures. 


Such  alternative  technologies  or 
operational  measures  could  be  those 
proposed  by  the  facility  in  the  Site- 
Specific  Technology  Plan,  but  less 
protective  requirements  would  have  to 
be  justifiied  by  the  significantly  greater  - 
costs.  EPA  is  interested  in  ways  to 
decrease  application  review  time  and 
make  this  process  both  efficient  and 
effective. 

D.  What  Would  I  Be  Required  To 
Monitor? 

Proposed  §  125.96  provides  that  Phase 
II  existing  facilities  would  have  to 
perform  monitoring  to  demonstrate 
compliance  with  the  requirements  of 
§  125.94  as  prescribed  by  the  Director. 
In  establishing  such  monitoring 
requirements,  the  Director  should 
consider  the  need  for  biological 
monitoring  data,  including 
impingement  and  entrainment  sampling 
data  sufficient  to  assess  the  presence, 
abundance,  life  stages,  an3  mortality 
(including  eggs,  larvae,  juveniles,  and 
adults)  of  aquatic  organisms  (fish  and 
shellfish)  impinged  or  entrained  during 
operation  of  the  cooling  water  intake 
structure.  These  data  could  be  used  by 
the  Director  in  developing  permit 
conditions  to  determine  whether 
requirements,  or  additional 
requirements,  for  design  and 
construction  technologies  or  operational 
measiues  should  be  included  in  the 
permit.  The  Director  should  ensiwe, 
where  appropriate,  that  any  required 
sampling  would  allow  for  the  detection 
of  any  annual,  seasonal,  and  diel 
variations  in  the  species  and  numbers  of 
individuals  that  are  impinged  or 
entrained.  The  Director  should  also 
consider  if  a  reduced  frequency  in 
biological  monitoring  may  be  justified 
.  over  time  if  the  supporting  data  show 
that  the  technologies  are  consistently 
performing  as  projected  under  all 
operating  and  environmental  conditions 
and  less  frequent  monitoring  would  still 
allow  for  the  detection  of  any  future 
performance  fluctuations.  The  Director 
should  fiulher  consider  whether  weekly 
visual  or  remote  or  similar  inspections 
should  be  required  to  ensiu«  that  any 
technologies  that  have  been 
implemented  to  reduce  impingement 
mortality  or  entrainment  are  being 
maintained  and  operated  in  a  manner 
that  ensures  that  they  function  as 
designed.  Monitoring  requirements 
could  be  imposed  on  Phase  II  existing 
facilities  that  have  been  deemed  to  meet 
the  performance  standard  in 
§  125.94(b)(1)  to  the  extent  consistent 
with  the  provisions  of  the  NPDES 
program.. 
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o  make  a  site-specific  determination  of 
the  best  technology  available  based  on 


Vm.  Economic  Analysis 

EPA  used  an  electricity  market  model, 


and  repermitting  costs).  This  cost 
estimate  does  not  include  the  costs  of 
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E.  How  Would  Compliance  Be 
Determined? 

This  proposed  rule  would  be 
implemented  by  the  Director  placing 
conditions  consistent  with  this 
proposed  rule  in  NPDES  permits.  To 
demonstrate  compliance,  the  proposed 
rule  would  require  that  the  following 
information  be  submitted  to  the 
Director: 

•  Data  submitted  with  the  NPDES 
permit  application  to  show  that  the 
focility  is  in  compliance  with  location, 
design,  construction,  and  capacity 
requirements; 

•  Compliance  monitoring  data  and 
records  as  prescribed  by  the  Director. 
Proposed  §  125.97  would  require 
existing  facilities  to  keep  records  and 
report  compliance  monitoring  data  in  a 
yearly  status  report.  In  addition. 
Directors  may  perform  their  own 
compliance  inspections  as  deemed 
appropriate  (see  CFR  122.41). 

F.  What  Are  the  Respective  Federal, 
State,  and  Tribal  Roles? 

Section  316(b)  requirements  are 
implemented  through  NPDES  permits. 
Today's  proposed  r^ulations  would 
amend  40  CFR  123.25(a)(36)  to  add  a 
requirement  that  authorized  State  and 
Tribal  programs  have  sufficient  legal 
authority  to  implement  today's 
requirements  (40  CFR  part  125,  subpart 
J).  Therefore,  today'*  proposed  rule 
would  affect  authorized  State  and  Tribal 
NPDES  permit  programs.  Under  40  CFR 
123.62(e),  any  existing  approved  section 
402  permitting  program  must  be  revised 
to  be  consistent  with  new  program 
requirements  within  one  year  from  the 
date  of  promulgation,  unless  the 
NPDES-authorized  State  or  Tribe  must 
amend  or  enact  a  statute  to  make  the 
required  revisions.  If  a  State  or  Tribe 
must  amend  or  enact  a  statute  to 
conform  with  today's  proposed  nile,  the 
revision  must  be  made  within  two  years 
of  promulgation.  States  and  Tribes 
seeking  new  EPA  authorization  to 
implement  the  NPDES  program  must 
comply  with  the  requirements  when 
authorization  is  requested. 

EPA  recognizes  tnat  some  States  have 
invested  considerable  effort  in 
developing  section  316(b)  regulations 
and  implementing  programs.  EPA  is 
proposing  regulations  that  would  allow 
States  to  continue  to  use  these  programs 
by  including  in  this  national  rule  a 
provision  that  allows  States  to  use  their 
existing  program  if  the  State  establishes 
that  such  programs  would  achieve 
comparable  environmental  performance. 
Specifically,  the  proposed  rule  would 
allow  any  State  to  demonstrate  to  the 
Administrator  that  it  has  adopted 


alternative  regulatory  requirements  that 
would  result  in  environmental 
performance  within  each  relevant 
watershed  that  is  comparable  to  the 
reductions  in  impingement  mortality 
and  entrainment  that  would  be  achieved 
under  §  125.94.  EPA  invites  conunent 
on  such  "functionally  equivalent" 
programs.  In  particular,  EPA  invites 
comment  on  the  proposed  alternative 
and  on  decision  criteria  EPA  should 
consider  in  determining  whether  a  State 
program  is  functionally  equivalent.  If 
EPA  adopts  such  an  approach,  the 
Agency  would  also  need  to  specify  the 
process  through  which  an  existing  State 
program  is  evaluated  and  whether  such 
process  can  occur  under  the  existing 
State  program  regulations  or  whether 
additional  regulations  to  provide  the 
evaluation  criteria  are  needed. 

Finally,  EPA  invites  comment  on  the 
role  of  restoration  and  habitat 
enhancement  projects  as  part  of  any 
"functionally  equivalent"  State 
programs. 

In  addition  to  updating  their  programs 
to  be  consistent  with  today's  proposed 
rule.  States  and  Tribes  authorized  to 
implement  the  NPDES  program  would 
be  required  to  implement  the  cooling 
water  intake  structure  requirements 
following  promulgation  of  the  proposed 
regulations.  The  requirements  would 
have  to  be  implemented  upon  the 
issuance  or  reissuance  of  permits 
containing  the  requirements  of  proposed 
subpart  ].  Duties  of  an  authorized  State 
or  Tribe  under  this  regulation  may 
include 

•  Review  and  verification  of  permit 
application  materials,  including  a 
permit  applicant's  determination  of 
source  waterbody  classification  and  the 
flow  or  volume  of  certain  waterbodies  at 
the  point  of  the  intake; 

•  Determination  of  the  standards  in 
§  125.94  that  apply  to  the  facility; 

•  Verification  of  a  permit  applicant's 
determination  of  whether  it  meets  or 
exceeds  the  applicable  performance 
standards; 

•  Verification  that  a  permit 
applicant's  Design  and  Construction 
Technology  Plan  demonstrates  that  the 
proposed  alternative  technologies 
would  reduce  the  impacts  to  fish  and 
shellfish  to  levels  required; 

•  Verification  that  a  permit  applicant 
meets  the  cost  test  and  that  permit 
conditions  developed  on  a  site-specific 
basis  are  justified  based  on  documented 
costs,  and,  if  applicable,  benefits; 

•  Verification  that  a  permit 
applicant's  proposed  restoration 
measiu«s  would  meet  regulatory 
standards; 

•  Development  of  draft  and  final 
NPDES  permit  conditions  for  the 


applicant  implementing  applicable 
section  316(b)  requirements  pursuant  to 
this  rule;  and 

•  Ensuring  compliance  with  permit 
conditions  based  on  section  316(b) 
requirements. 

EPA  would  implement  these 
requirements  where  States  or  Tribes  are 
not  authorized  to  implement  the  NPDES 
program.  EPA  also  would  implement 
these  requirements  where  States  or 
Tribes  are  authorized  to  implement  the 
NPDES  program  but  do  not  have 
sufficient  authority  to  implement  these 
requirements. 

G.  Are  Permits  for  Existing  Facilities 
Subject  to  Requirements  Under  Other 
Federal  Statutes? 

EPA's  NPDES  permitting  regulations 
at  40  CFR  122.49  contain  a  list  of 
Federal  laws  that  might  apply  to 
federally  issued  NPDES  permits.  These 
include  the  Wild  and  Scenic  Rivers  Act, 
16  U.S.C.  1273  et  seq.;  the  National 
Historic  Preservation  Act  of  1966, 16 
U.S.C.  470  et  seq.;  the  Endangered 
Species  Act,  16  U.S.C.  1531  et  seq.;  the 
Coastal  Zone  Management  Act,  16 
U.S.C.  1451  et  seq.;  and  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4321  et  seq.  See  40  CFR  122.49  for  a 
brief  description  of  each  of  these  laws. 
In  addition,  the  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1801  et  seq.,  relating  to  essential 
fish  habitat  might  be  relevant.  Nothing 
in  this  proposed  rulemaking  would 
authorize  activities  that  are  not  in 
compliance  with  these  or  other 
applicable  Federal  laws. 

H.  Alternative  Site-Specific 
Requirements 

Today's  proposed  rule  would 
establish  national  requirements  for 
Phase  II  existing  facilities.  EPA  has 
taken  into  account  all  the  informatitm 
that  it  was  able  to  collect,  develop,  and 
solicit  regarding  the  location,  design, 
construction,  and  capacity  of  cooling 
water  intake  structiu-es  at  these  existing 
facilities.  EPA  concludes  that  these 
proposed  requirements  would  reflect 
the  best  technology  available  for 
minimizing  adverse  environmental 
impact  on  a  national  level.  In  some 
cases,  however,  data  that  could  affect 
the  economic  practicability  of 
requirements  might  not  have  been 
available  to  be  considered  by  EPA 
during  the  development  of  today's 
proposed  rule.  Therefore,  where  a 
facility's  cost  would  be  significantly 
greater  than  the  cost  considered  by  EPA 
in  establishing  the  applicable 
performance  standards,  proposed 
§  125.94(c)(2)  would  require  the  Director 
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do  not  have  any  facilities  costed  with  a 
closed-cvcle  recirculating  cooling  water 


Therefore,  EPA  believes  that  the 
proposed  option,  which  would  apply 


between  NERC  regions  modeled  in  IPM 
2000,  EPA  concludes  that  the  impacts 
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to  make  a  site-specific  determination  of 
the  best  technology  available  based  on 
less  costly  design  and  construction 
technologies,  operational  measures, 
and/or  restoration  measures.  Less  costly 
technologies  or  measiues  would  be 
allowable  to  the  extent  justified  by  the 
significantly  greater  cost.  Similarly, 
§  125.94(c)(3)  provides  that  where  an 
existing  facility's  cost  would  be 
significantly  greater  than  the  benefits  of 
complying  with  the  applicable 
performance  standards,  the  Director 
must  make  a  site-specific  determination 
of  the  best  technology  available  based 
on  less  costly  technologies  or  measures. 
These  provisions  would  allow  the 
Director,  in  the  permit  development 
process,  to  set  alternative  best 
technology  available  requirements  that 
are  less  stringent  than  the  nationally 
applicable  requirements. 

Under  proposed  §  125.94(c), 
alternative  requirements  would  not  be 
granted  based  on  a  particular  facility's 
ability  to  pay  for  technologies  that 
would  result  in  compliance  with  the 
requirements  of  proposed  §  125.94. 
Thus,  so  long  as  the  costs  of  compliance 
are  not  significantly  greater  than  the 
costs  EPA  considered  and  determined  to 
be  economically  practicable,  and  are  not 
significantly  greater  than  the  benefits  of 
compliance  with  the  proposed 
performance  standards,  the  ability  of  an 
individual  facility  to  pay  in  order  to 
attain  compliance  with  the  rule  would 
not  support  the  imposition  of  alternative 
jrequirements.  Conversely,  if  the  costs  of 
compliance  for  a  particular  facility  are 
significantly  higher  than  those 
considered  by  EPA  in  establishing  the 
presumptive  performance  standards, 
then  regardless  of  the  facility's  ability  to 
afford  tihe  significantly  higher  costs,  the 
Director  should  make  a  site-specific 
determination  of  best  technology 
available  based  on  less  costly 
technologies  and  measures  to  the  extent 
justified  by  the  significantly  higher 
costs. 

The  burden  is  on  the  person 
requesting  the  site-specific  alternative 
requirement  to  demonstrate  that 
alternative  requirements  should  be 
imposed  and  diat  the  appropriate 
requirements  of  proposed  §  125.94  have 
been  met.  The  person  requesting  the 
site-specific  alternative  requirements 
should  refer  to  all  relevant  information, 
including  the  support  dociunents  for 
this  proposed  rulemaking,  all  associated 
data  collected  for  use  in  developing 
each  requirement,  and  other  relevant 
information  that  is  kept  on  public  file  by 
EPA. 


Vm.  Economic  Analysis 

EPA  used  an  electricity  market  model, 
the  Integrated  Planning  Model  2000 
(IPM  2000),  to  identify  potential 
economic  and  operational  impacts  of 
various  regulatory  options  considered 
for  proposal.  Analyzed  characteristics 
include  changes  in  capacity,  generation, 
revenue,  cost  of  generation,  and 
electricity  prices.  These  changes  are 
identified  by  comparing  two  scenarios: 
(1)  The  base  case  scenario  (in  the 
absence  of  Section  316(b)  regulation); 
and  (2)  the  post  compliance  scenario 
(after  die  implementation  of  Section 
316(b)  regulation).  The  results  of  these 
comparisons  were  used  to  assess  the 
impacts  of  the  proposed  rule  and  two  of 
the  five  alternative  regulatory  options 
considered  by  EPA.  The  following 
sections  present  EPA's  economic 
analyses  of  the  proposed  rule  and  the 
alternative  options. 

A.  Proposed  Rule 

Today's  proposed  rule  would  provide 
three  compliance  options  for  Phase  n 
existing  facilities.  Such  facilities  could: 
(1)  Demonstrate  that  their  existing 
cooling  water  intake  structxire  design 
and  construction  technologies, 
operational  measures,  and/or  restoration 
measures  meet  the  proposed 
performance  standards;  (2)  implement 
design  and  construction  technologies, 
operational  measures,  and/ or  restoration 
measures  that  meet  the  proposed 
performance  standards;  or  (3)  where  the 
facility  can  demonstrate  that  its  costs  of 
complying  with  the  proposed 
performance  standards  are  significantly 
greater  than  either  the  costs  EPa 
considered  in  establishing  these 
requirements  or  the  benefits  of  meeting 
the  performance  standards,  seek  a  site- 
specific  determination  of  best 
technology  available  to  minimize 
adverse  enviroiunental  impact.  The 
applicable  performance  standards  are 
described  in  Section  VI. A.,  above. 

Section  VIII. A.  1  below  presents  the 
analysis  of  national  costs  associated 
with  the  proposed  section  316(b)  Phase 
n  Rule.  Section  VIII.A.2  presents  a 
discussion  of  the  impact  analysis  of  the 
proposed  rule  at  the  market  level  and 
for  facilities  subject  to  this  rule. 

1.  Costs 

EPA  estimates  that  facilities  subject  to 
this  proposed  rule  will  inciu  annualized 
post-tax  compliance  costs  of 
approximately  $178  million.  These  costs 
include  one-time  technology  costs  of 
complying  with  the  rule,  annual 
operating  and  maintenance  costs,  and 
permitting  costs  (including  initial 
permit  costs,  annual  monitoring  costs. 


and  repermitting  costs).  This  cost 
estimate  does  not  include  the  costs  of 
administering  the  rule  by  permitting 
authorities  and  the  federal  government. 
Also  excluded  are  compliance  costs  for 
11  facilities  that  are  projected  to  be 
baseline  closiues  (see  discussion 
below).  Including  compliance  costs  for 
projected  baseline  closure  facilities 
would  result  in  a  total  aimualized 
compliance  cost  of  approximately  $182 
million. 

2.  Economic  Impacts 

EPA  used  an  electricity  market  model 
to  account  for  the  dynamic  nature  of  the 
electricity  market  when  analyzing  the 
potential  economic  impacts  of  Section 
316(b)  regulation.  The  IPM  2000  is  a 
long-term  general  equilibriiun  model  of 
the  domestic  electric  power  market 
which  simulates  the  least-cost  dispatch 
solution  for  all  generation  assets  in  the 
market  given  a  suite  of  user-specified 
constraints.^'  The  impacts  of 
compliance  with  a  given  regulatory 
option  are  defined  as  the  difference 
between  the  model  output  for  the  base 
case  scenario  and  the  model  output  for 
the  post-compliance  scenario.^^ 

Due  to  the  lead  time  required  in 
miming  an  integrated  electricity  market 
model,  EPA  first  completed  an 
electricity  market  model  analysis  of  two 
options  with  costs  higher  than  those  in 
today's  proposed  option:  the  "Closed- 
Cycle,  Recirculating  Wet  Cooling  based 
on  Waterbody  type  and  Intake  Capacity" 
Option  (waterbody/capacity-based 
op^on)  and  the  "Closed-Cycle, 
Recirculating  Wet  Cooling  Everywhere" 
Option  (all  cooling  towers  option).  Both 
of  the  analyzed  options  are  more 
stringent  in  aggregate  than  the  proposed 
rule  and  provide  a  ceiling  on  its 
potential  economic  impacts.  Because  of 
limited  time  after  final  definition  of  the 
rule  as  proposed  herein,  EPA  was 
unable  to  rerun  the  IPM  model  with  an 
analytic  option  that  completely  matches 
the  proposed  rule's  specifications.  As  a 
residt,  EPA  adopted  a  two-step 
approach  for  the  aggregate  impact 
analysis.  First,  EPA  identified  that  for 
certain  regional  electricity  markets  that 


"  For  a  more  detailed  description  of  IPM  2000  see 
the  EBA  document. 

'2  The  IPM  model  simulates  electricity  market 
function  for  a  period  of  25  years.  Model  Output  is 
provided  for  five  user  specified  model  run  years. 
EPA  selected  three  run  years  to  provide  output 
across  the  ten  year  compliance  period  for  the  rule. 
Analyses  of  regulatory  options  are  based  on  output 
for  model  run  years  which  reflect  a  scenario  in 
which  all  facilities  are  operating  in  their  post- 
compliance  condition.  Options  requiring  the 
installation  of  cooling  towers  are  analyzed  using 
output  bom  model  run  year  2013.  All  other  options 
are  analyzed  using  output  from  model  run  years 
2008.  See  the  EBA  document  for  a  detailed 
discussion  of  IPM  2000  model  run  years. 
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do  not  have  any  facilities  costed  with  a 
closed-cycle  recirculating  cooling  water 
system,  the  waterbody/capacity-based 
option,  as  analyzed,  matches  the 
technology  compliance  requirements  of 
the  proposed  rule.^^  These  are  the  North 
American  Electric  Reliability  Council 
(NEkC)  regions  that  do  not  border 
oceans  and  estuaries:  ECAR,  MAIN, 
MAPP,  SPP.^'*  Accordingly,  EPA  was 
able  to  interpret  the  results  of  the  IPM 
analysis  for  the  waterbody/capacity- 
based  option  for  these  four  NERC 
regions  as  representative  of  the 
proposed  rule  in  these  regions.  As 
shown  below,  EPA  found  very  small  or 
no  impacts  in  these  NERC  regions. 
Second,  EPA  identified  and  compared 
data  relevant  to  determination  of  rule 
impacts  for  these  four  NERC  regions  and 
the  remaining  NERC  regions  for  which 
the  IPM  analysis  would  not  be 
indicative  of  the  proposed  rule.  Finding 
no  material  differences  in  these 
imderlying  characteristics  between  the 
two  groups  of  NERC  regions,  EPA 
concluded  that  the  finding  of  no 
significant  impacts  from  the  IPM-based 
analysis  of  the  four  NERC  regions 
identified  above,  could  also  be  extended 
to  the  remaining  six  NERC  regions. 

Exhibit  6 


Therefore,  EPA  believes  that  the 
proposed  option,  which  would  apply 
the  same  requirements  (e.g.,  based  on 
technologies  such  as  fine  mesh  screens, 
filter  fabric  barrier  nets,  or  fish  retiun 
systems)  to  facilities  in  all  NERC 
regions,  would,  in  total,  have  very  small 
or  no  impacts.  The  remainder  of  this 
section  presents  an  assessment  of  the 
impacts  of  the  proposed  rule  using  the 
market  and  Phase  II  existing  facility- 
level  results  from  the  IPM  2000  analysis 
of  the  alternative  waterbody/capacity- 
based  option  for  these  four  NERC 
regions.  A  more  detailed  analysis  of  all 
NERC  regions  under  the  alternative 
waterbody/capacity-based  option  is 
presented  in  Section  Vni.B.2  below. 

i.  Market  Level  Impacts 

This  section  presents  the  results  of  the 
IPM  2000  analysis  for  the  four  NERC 
regions  with  no  cooling  tower 
requirements  under  the  alternative 
waterbody/capacity-based  option: 
ECAR.  MAIN.  MAPP,  and  SPP."  As 
indicated  above,  the  compliance 
requirements  of  this  analyzed  option  are 
identical  to  those  of  the  proposed  rule 
for  these  four  regions.  Given  the 
similarity  in  compliance  requirements 
and  the  limited  electricity  exchanges 

.—Market-Level  Impacts  of  the  Proposed  Rule 

[Four  Nerc  Regions:  2008] 


between  NERC  regions  modeled  in  IPM 
2000,  EPA  concludes  that  the  impacts 
modeled  for  the  alternative  waterbody/ 
capacity-based  option  would  be 
representative  of  potential  impacts 
associated  with  the  proposed  rule  for 
each  of  these  regions. 

Five  measures  developed  from  the 
IPM  2000  output  are  used  to  assess 
market  level  impacts  associated  with 
Section  316(b)  regulation:  (1)  Total 
capacity,  defined  as  the  total  available 
capacity  of  all  facilities  not  identified  as 
either  baseline  closures  or  economic 
closures  resulting  from  the  regulatory 
option;  (2)  new  capacity,  defined  as 
total  capacity  additions  from  new 
facilities;  (3)  total  generation,  calculated 
as  the  sum  of  generation  from  all 
facilities  not  identified  as  baseline 
closures  or  economic  closures  resulting 
bom  the  regulatory  option;  (4) 
production  costs  per  MWh  of 
generation,  calculated  as  the  sum  of 
total  fuel  and  variable  O&M  costs 
divided  by  total  generation;  and  (5) 
energy  prices,  defined  as  the  prices 
received  by  facilities  for  the  sale  of 
electricity.  Exhibit  6  presents  the  base 
case  and  post  compliance  results  for 
each  of  these  economic  measures. 


NERC  region 


(ECAR) 


Total  Capacity  (MW) 

New  Capacity  (MW) 

Total  Generation  (GWh)  

Production  Costs  ($2001 /MWh) 
Energy  Prices  ($2001/MWh) 


(MAIN) 


Total  Capacity  (MW) 

New  Capacity  (MW) 

Total  Generation  (GWti)  

Production  Costs  ($2001 /MWh) 
Energy  Prices  ($2001/MWh) 


(MAPP) 


Total  Capacity  (MW) 

New  Capacity  (MW) 

Total  Gerwration  (GWh)  

Production  Costs  ($2001/MWh) 
Energy  Prices  ($2001/MWh) 


Base  case 


118,390 
8.310 

649.140 
$12.53 
S22.58 


60,230 

6.540 

284.920 

$12.29 

$22.54 


35,470 

2,760 

179.110 

$11.67 

$22.25 


Option  1 


118.570 
8.490 

649.140 
$12.53 
$22.56 


60.210 

6.530 

284.860 

$12.29 

$22.55 


Total  Capacity  (MW) 
New  Capacity  (MW)  . 


(SPP) 


49.110 
160 


35,470 

2.760 

179.170 

$11.68 

$22.20 


49,110 
160 


Difference 


180 

180 

0 

$0.00 
($0.02) 


-20 

-10 

-60 

$0.00 

$0.01 


0 

0 

60 

$0.01 

($0.05) 


%  Change 


0.2 
2.2 
0.0 
0.0 
-0.1 


0.0 
0.2 
0.0 
0.0 
0.0 


0.0 
0.0 
0.0 
0.0 
-02 


0.0 
0.0 


"While  the  compliance  requirements  are 
identical  under  the  proposed  rule  and  the 
alternative  waterbody/capacity-based  option, 
permitting  costs  associated  with  the  proposed  rule 
are  higher  than  those  for  the  alternative  option 
analyzed  using  the  IPM  2000.  The  cost  differential 
averages  approximately  30  percent  of  total 
compliance  costs  associated  with  the  alternative 
option.  Despite  the  higher  permitting  costs,  EPA 
concludes  that  the  results  of  the  alternative  analysis 


are  representative  of  impacts  that  could  be  expected 
under  the  proposed  rule. 

'■•ECAR  (East  Central  Area  Reliability 
Coordination  Agreement)  includes  the  states  of 
Kentucky,  Ohio,  and  West  Virginia,  and  portions  of 
Michigan,  Maryland.  Virginia,  and  Pennsylvania. 
MAIN  (Mid-America  Interconnected  Network,  Inc.) 
includes  the  state  of  Illinois  and  portions  of 
Missouri.  Wisconsin,  Iowa,  Minnesota  and 
Michigan.  MAPP  (Mid-Continent  Area  Power  Pool) 


includes  the  states  of  Nebraska  and  North  Dakota, 
and  portions  of  Iowa,  South  Dakota,  Wisconsin, 
Montana  and  Minnesota.  SPP  (Southwest  Power 
Pool)  includes  the  states  of  Kansas  and  Oklahoma, 
and  portions  of  Arkansas,  Louisiana,  Texas,  and 
New  Mexico. 

"  The  market  level  results  include  results  for  all 
units  located  in  each  of  the  four  NERC  regions 
including  facilities  both  in  scope  and  out  of  scope 
of  the  alternative  waterbody/capacity-based  option. 
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Exhibit  7  indicates  that,  on  average,         NERC  region  associated  with  the 


EPA  used  output  from  model  run  year 
2008  to  develoD  four  measures  used  to 
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Exhibit  6.— Market-Level  Impacts  of  the  Proposed  Rule— Continued 

[Four  Nerc  Regions;  2008] 


I  NERC  region 

Total  Generation  (GWh) 

Production  Costs  ($2001/MWh) 

Energy  Prices  ($2001/MWh) 


Base  case 


217,670 
$14.43 
$25.00 


Option  1 


217,750 
$14.43 
$24.99 


Difference 


80 

$0.00 

($0.01) 


%  Change 


0.0 

•0.0 

0.0% 


The  results  presented  in  Exhibit  6 
reveal  no  significant  changes  in  any  of 
the  economic  measiires  used  to  assess 
the  impacts  of  the  alternative 
waterbody/capacity-based  option  in  any 
of  the  four  NERC  regions.^^  One  region. 
SPP.  experienced  no  change  of  any 
consequence  to  any  of  the  five  impact 
measiures  as  a  result  of  the  alternative 
option.  Post  compliance  changes  in  total 
capacity  and  new  capacity  were 
experienced  in  both  ECAR  and  MAIN. 
Each  of  these  measures  decreased  by 
insignificant  amoimts  in  MAIN  while 
ECAR  experienced  a  slight  increase  of 
0.2  percent" in  total  capacity  and  a 
slightly  larger  increase  of  2.2  percent  in 
new  capacity  additions.  While  the  slight 
increases  in  total  and  new  capacity  seen 
in  ECAR  did  not  result  in  changes  in 
either  generation  or  production  costs, 
snergy  prices  did  decrease  slightly. 


Energy  prices  also  decreased  slightly  in 
MAPP  despite  no  appreciable  difference 
in  any  other  measvu«  for  that  region. 
Based  on  these  results,  EPA  concludes 
that  there  £ire  no  significant  impacts 
associated  with  the  proposed  section 
316(b)  Phase  II  Rule  in  these  regions. 

While  the  waterbody/capacity-based 
option,  as  analyzed  in  IPM,  matches  the 
technology  specifications  of  the 
proposed  rule  for  the  four  regions 
discussed  above,  this  is  not  the  case  for 
the  other  six  NERC  regions:  ERCOT, 
FRCC,  MAAC,  NPCC.  SERC.  and 
WSCC.''^  Under  the  waterbody/capacity- 
based  option,  as  analyzed,  some 
facilities  in  these  regions  were  analyzed 
with  more  stringent  and  costly 
compliance  requirements,  including 
recirculating  wet  cooling  towers,  than 
woidd  required  by  the  proposed  rule.  As 
a  result,  the  IPM  waterbody/capacity- 
based  option  overstates  the  expected 


rule  impacts  in  these  remaining  six 
regions.  To  provide  an  alternative 
approach  to  estimating  the  rule's 
impacts  in  these  regions,  EPA  compared 
characteristics  relevant  to  the 
determination  of  rule  impacts  for  the 
four  NERC  regions  explicitly  analyzed 
in  the  IPM  analysis  and  the  six  NERC 
regions  for  which  the  IPM  analysis 
otherwise  overstates  impacts.  EPA 
found  no  material  differences  between 
the  two  groups  of  regions  in  (1)  the 
percentage  of  total  base  case  capacity 
subject  to  the  proposed  rule,  (2)  the  ratio 
of  the  annualized  compliance  costs  of 
the  proposed  rule  to  total  base  case 
generation,  and  (3)  the  compliance 
requirements  of  the  proposed  nde  (see 
Exhibit  7  below).  EPA  therefore 
concludes  that  the  results  for  the  four 
regions  woidd  be  representative  of  the 
other  NERC  regions  as  well.^* 


Exhibit  7.— Comparison  of  Compliance  Requirements  by  NERC  Region— 2008 


NERC  region 


ECAR  ... 
MAIN  .... 
MAPP  ... 

SPP  

Average 


ERCOT 

FRCC  

MAAC  

NPCC  .-. 

SERC  

WSCC  

Average 

/Average  of  All  NERC 
Regions  


Percent  of 

total  capacity 

subject  to  the 

rule 


66.5 
60.9 
42.1 
40.7 
57.1 


"57.8 
49.8 
50.7 
49.6 
53.8 
18.3 
43.6 

47.7 


Total 

annualized 

compliance 

cost  per  MWh 

generation 

($2001) 


0.05 
0.04 
0.04 
0.03 
0.04 


0.04 
0.07 
0.06 
0.08 
0.03 
0.02 
0.04 

0.04 


Percentage  of  facilities  subject  to  each  compliance  requirement— proposed  rule 


Total  facilities 


99 
49 
42 
32 


51 
30 
43 
54 
95 
33 


Both  impinge- 
ment and  en- 
trainment  con- 
trols 


32.4 
30.6 
9.5 
12.6 
24.8 


2.0 
40.0 
26.2 
22.1 
16.8 
52.9 
22.8 

23.6 


Entrainment 

controls  only 

(percent) 


7.1 
6.1 
7.1 
0.0 
5.8 


11.8 
13.3 
19.1 
34.2 
7.4 
3.0 
14.6 

10.9 


Impingement 

controls  only 

(percent) 


23.9 
22.7 
28.5 
46.9 
27.8 


60.8 
16.7 
28.8 
16.5 
31.6 
16.6 
30.3 

29.3 


None 
(percent) 


36.6 
40.7 
54.8 
40.5 
41.5 


25.5 
30.0 
25.9 
27.1 
44.2 
27.5 
32.3 

36.2 


™In  addition  to  the  five  impact  measures 
presented  in  Exhibit  6,  EPA  utilized  IPM  2000  to 
identify  changes  in  other  economic  and  operational 
characterisitcs,  including  revenues,  average  fuel 
costs,  changes  in  repowering,  and  the  number  and 
capacity  of  facilities  identfiied  as  economic 
closures.  The  IPM  results  showed  no  economic 
closures  and  no  changes  in  repowering  associated 
with  compliance  with  the  alternative  waterbody/ 
capacity-based  option  in  any  of  the  four  NERC 
regions  presented  in  Exhibit  6.  For  a  detailed 
{discussion  of  the  results  of  the  IPM  2000  analysis 


of  the  alternative  waterbody /capacity  based  option 
see  section  VIII.B.2  and  the  EBA  document. 

''The  six  other  NERC  regions  are:  Electric 
Reliability  Council  of  Texas  (ERCOT),  Florida 
Reliability  Coordinating  Council  (FRCC),  Mid 
Atlantic  Area  Council  (MAAC),  Northeast  Power 
Coordination  Council  tNPCC),  Southeastern 
Electricity  Reliability  Council  (SERC),  and  Westenl 
Systems  Coordinating  Council  (WSCC). 

'•The  comparison  presented  in  Exhibit  7 
includes  information  for  facilities  modeled  in  IPM 
2000  only.  Of  the  539  existing  facilities  subject  to 


the  section  316(b)  Phase  n  rule,  nine  are  not 
modeled  in  the  IPM  2000:  Three  facilities  are  in 
Hawaii,  and  one  is  in  Alaska.  Neither  state  is 
represented  in  the  IPM  2000.  One  facility  is 
identified  as  an  "Unspecified  Resource"  ar  J  does 
not  report  on  any  EIA  forms.  Four  facilities  are  on- 
site  facilities  that  do  not  provide  electricity  to  the 
grid.  The  530  existing  facilities  were  weighted  to 
account  for  facilities  not  sampled  and  facilities  that 
did  not  respond  to  the  EAP's  industry  survey  and 
thus  represent  a  total  of  540  facilities  industiy- 
wide. 
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operating  income.  Exhibit  9  presents  the     regions  by  category  of  change  for  each 
number  of  Phase  n  existine  facilities  economic  measure. 
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Exhibit  7  indicates  that,  on  average, 
the  percentage  of  total  capacity  is 
slightly  higher  and  the  percentage  of 
facilities  subject  to  the  proposed  rule  is 
slightly  lower  in  the  four  analyzed 
NERC  regions  compared  to  the  other  six 
regions.  In  addition,  the  average 
annualized  compliance  costs  per  MWh 
of  generation  is  very  similar  in  all  NERC 
regions.  Based  on  this  comparison  and 
the  limited  amount  electricity 
exchanges  between  r^ons  modeled  in 
IPM  2000.  EPA  concluded  that  the 
analysis  of  impacts  under  the  proposed 
rule  for  the  four  NERC  regions  is 
representative  of  likely  impacts  in  the 
other  NERC  regions.  As  the  analysis  of 
the  impacts  of  the  alternative 
waterbody/capacity-based  option 
revealed  no  significant  impacts  at  the 
market  level,  EPA  concluded  that  there 
would  be  no  significant  impacts  on  any 


NERC  region  associated  with  the 
proposed  rule. 

ii.  Impacts  on  Facilities  Subject  to  the 
Proposed  Rule 

This  section  presents  the  results  of  the 
facility  impact  analysis  for  the  proposed 
rule,  again  using  the  IPM  2000  analysis 
of  the  alternative  waterbody/capacity- 
based  option  for  the  four  NERC  regions 
where  the  compliance  requirements  of 
the  proposed  rule  and  the  analyzed 
option  are  identical. ^«  EPA  used  the 
IPM  2000  results  to  analyze  two 
potential  facility  level  impacts  of  the 
proposed  section  316(b)  Phase  II  Rule: 

(1)  potential  changes  in  the  economic 
and  operational  characteristics  of  the 
group  of  Phase  II  existing  facilities  and 

(2)  potential  changes  to  individual 
facilities  within  the  group  of  Phase  II 
existing  facilities. 


EPA  used  output  from  model  run  year 
2008  to  develop  four  measures  used  to 
identify  changes  in  the  economic  and 
operational  characteristics  of  the  group 
of  Phase  II  existing  facilities.  These 
measures  include:  (1)  Total  capacity, 
defined  as  the  total  available  capacity  of 
all  facilities  not  identified  as  either 
baseline  closures  or  economic  closures 
resulting  from  the  regulatory  option;  (2) 
total  generation,  calculated  as  the  Sum 
of  generation  from  all  facilities  not 
identified  as  baseline  closures  or 
economic  closures  resulting  from  the 
regulatory  option;  (3)  revenues, 
calculated  as  the  sum  of  energy  and 
capacity  revenues;  and  (4)  production 
costs  per  MWh  of  generation,  calculated 
as  the  sum  of  total  fuel  and  variable 
O&M  costs  divided  by  total  generation. 
Exhibit  8  presents  the  base  case  and 
post  compliance  results  for  each  of  these 
economic  measures. 


Exhibit  8.— Impacts  on  Phase  II  Existing  Facilities  of  the  Proposed  Rule 

[Four  NERC  Regions;  2008] 


(ECAR) 


Total  Capacity  (MW) 

Total  Generation  (GWh)  

Revenues  (Million  $2001)  

Production  Costs  ($2001/MWh) 


(MAIN) 


Total  Capacity  (MW) 

Total  Generation  (GWti)  

Revenues  (Million  $2001)  

Production  Costs  ($2001/MWh) 


(MAPP) 


Total  Capacity  (MW) 

Total  Generation  (GWh)  

Revenues  (Million  $2001)  

Production  Costs  ($2001/MWh) 


(SPP) 


Total  Capacity  (MW) 

Total  Generation  (GWh)  

Revenues  (Million  $2001) 

Production  Costs  ($2001 /MWh) 


Base  case 


78,710 
515,020 
$17,650 

$12.34 

36.700 

226,360 

$7,890 

$11.74 

14,920 

103,430 

$3,420 

$11.78 

19,990 

112,250 

$3,930 

$13.32 


Proposed 
rule 


Difference 


78,710 
515,030 
$17,650 

$12.34 

36,700 

226,350 

$7,890 

$11.74 

14,920 

103,470 

$3,420 

$11.78 

19,990 

112,350 

$3,930 

$13.34 


0.00 

10.00 

0.00 

0.00 

0.00 

-10.00 

0.00 

0.00 

0.00 

40.00 

0.00 

0.00 

0.00 

100.00 

0.00 

0.01 


%  Change 


0.0 
0.0 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 

0.0 
0.0 
0.0 
0.0 

0.0 
0.1 
0.0 
0.1 


Note:  Total  capacity,  total  generation,  and  revenues  have  t)een  rourKled  to  the  dosest  10. 


The  results  for  the  four  NERC  regions 
presented  in  Exhibit  8  reveal  no 
significant  changes  in  any  of  the 
economic  measures  used  to  assess  the 
impacts  of  the  alternative  waterbody/ 
capacity-based  option  to  the  group  of 
Phase  n  existing  facilities.  None  of  the 
four  NERC  regions  analyzed 
experienced  any  post  compliance 
change  in  either  capacity  or  revenues. 
Further,  while  there  were  some 
variations  in  total  generation  derived 
from  Phase  II  existing  facilities  in  these 
regions,  no  region  experienced  an 


increase  or  decrease  in  generation  of 
more  than  one  tenth  of  one  percent. 
Similarly,  there  was  no  significant 
change  to  the  production  costs  of  Phase 
II  existing  facilities  in  any  of  the 
analyzed  regions.  Given  EPA's  earlier 
noted  finding  of  no  material  differences 
between  these  four  NERC  regions  and 
the  remaining  six  NERC  regions  in 
important  characteristics  relevant  to 
rule  impacts,  EPA  again  concluded  that 
the  finding  of  no  significant  impact  for 
these  four  regions  could  be  extended  to 
the  remaining  six  regions.  As  a  result. 


EPA  concludes  that  the  proposed  rule 
will  not  pose  significant  impacts  in  any 
NERC  region. 

While  the  group  of  Phase  II  existing 
focilities  as  a  whole  is  not  expected  to 
experience  impacts  imder  the  proposed 
rule,  it  is  possible  that  there  would  be 
shifts  in  economic  performance  among 
individual  facilities  subject  to  this  rule. 
To  examine  the  range  of  possible 
impacts  to  individual  Phase  II  existing 
facilities,  EPA  analyzed  facility-specific 
changes  in  generation,  production  costs, 
capacity  utilization,  revenue,  and 


"These  results  only  pertain  to  the  steam  electric 
component  of  the  Phase  II  existing  hcilities  and 


thus  do  not  provide  complete  measures  for  fecilities 


with  both  steam  electric  and  non-steam  electric 
generation. 
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operating  income.  Exhibit  9  presents  the 
number  of  Phase  II  existing  facilities 
located  in  the  four  analyzed  NERC 


regions  by  category  of  change  for  each 
economic  measure. 


Exhibit  9.— Operational  Changes  at  Phase  II  Existing  Facilities  from  the  Proposed  Rule 

[Four  NERC  Regions;  2008] 


Economic  measures 


Dhange  in  Generation 

Change  in  Production  Costs  ... 
Change  in  Capacity  Utilization 

Change  in  Revenue 

Change  in-Operating  Income  .. 


Reduction 


0-1% 


2 

0 

2 

56 

66 


1% 


Increase 


0-1% 


1 
27 

2 
44 
58 


1% 


No  change 


218" 
178 
218 
121 
98 


Not*-  IPM  2000  output  for  run  year  2008  provides  data  for  223  Phase  II  existing  facilities  located  in  the  four  NERC  regions  with  identical  com- 
pliance'requirements  under  the  alternative  option  and  proposed  rule.  Eighteen  facilities  had  zero  generation  in  either  the  base  case  or  post  com- 
pliance scenario  As  such  it  was  not  possible  to  calculate  production  costs  in  dollars  per  MWh  of  generation  for  these  facilities.  For  all  measures, 
he  percentages  used  to  assign  facilities  to  impact  categories  have  been  rounded  to  the  nearest  10th  of  a  percent. 

Exhibit  9  shows  that  there  is  ahnost 
no  shift  in  economic  activity  between 
acilities  subject  to  this  rule  in  the  four 
analyzed  NERC  regions.  No  facility 
experiences  a  decrease  in  generation, 
capacity  utilization,  revenues,  or 
operating  income,  or  an  increase  in 
production  costs  of  more  than  one 
percent.  These  findings,  together  with 
the  findings  from  the  comparison  of 
compliance  costs  and  requirements 
across  all  regions  above,  fiuther  confirm 
EPA's  conclusion  that  the  proposed  rule 
would  not  result  in  economic  impacts  to 
Phase  n  existing  facilities  located  in  the 
foiu  analyzed  NERC  regions. 

iB.  Alternative  Regulatory  Options 

EPA  is  considering  four  alternative 
options  that  would  establish  substantive 
requirements  for  best  technology 
available  for  minimizing  adverse 
environmental  impact  by  specific  rule 
rather  than  by  site-specific  analysis. 
These  include:  (1)  Requiring  existing 
facilities  located  on  estuaries  and  tidal 
rivers  to  reduce  intake  capacity 
commensiu^te  with  the  use  of  a  closed- 
cycle  recirculating  cooling  system;  (2) 
requiring  all  Phase  II  existing  facilities 
to  reduce  intake  capacity  commensurate 
with  the  use  of  closed-cycle, 
recirculating  cooling  systems;  (3) 
requiring  all  Phase  II  existing  facilities 
to  reduce  impingement  and  entrainment 
to  levels  established  based  on  the  use  of 
design  and  construction  (e.g.,  fine  mesh 
screens,  fish  return  systems)  or 
operational  measures;  and  (4)  requiring 
all  existing  facilities  to  reduce  their 
intake  capacity  to  a  level  commensiu-ate 
with  the  use  of  a  dry  cooling  system. 

EPA  conducted  an  electricity  market 
model  analysis  of  alternative  options 
one  and  two  as  defined  above.  Section 
VIII.B.l  below  presents  the  national 
costs  of  these  two  alternative  regulatory 
options  considered  by  EPA.  Section 


VIII.B.2  discusses  the  impacts 
associated  with  these  two  alternative 
regulatory  options. 

1.  Costs 

EPA  estimated  total  national 
aiuiualized  post-tax  cost  of  compliance 
for  two  alternative  options:  (1)  The 
"Intake  Capacity  Commensiuate  with 
Closed-Cycle,  Recirculating  Cooling 
System  based  on  Waterbody  Type/ 
Capacity"  Option  (waterbody/capacity- 
based  option)  and  (2)  the  "Intake 
Capacity  Commensurate  with  Closed- 
Cycle,  Recirculating  Cooling  System  for 
All  Facilities"  Option  (all  closed-cycle 
option).  The  estimated  total  annualized 
post-tax  cost  of  compliance  for  the 
waterbody/capacity-based  option  is 
approximately  $585  million.  EPA 
further  estimates  that  the  total 
annualized  post-tax  cost  of  compliance 
for  the  all  cooling  tower  option  is 
approximately  $2.26  billion.  Not 
included  in  either  estimate  are  9 
facilities  that  are  projected  to  be 
baseline  closures.  Including  compliance 
costs  for  these  9  facilities  would 
increase  the  total  cost  of  compliance 
with  the  waterbody/capacity-based 
option  to  approximately  $595  million, 
and  to  roughly  $2.32  billion  for  the  all 
cooling  tower  option. 

2.  Economic  Impacts 

As  stated  in  Section  Vin.A.2  above, 
EPA  used  the  IPM  2000  electricity 
market  model  to  assess  impacts 
associated  with  the  proposed  rule  and 
regulatory  options.  These  impacts  are 
assessed  by  comparing  model  output  for 
the  base  case  and  post  compliance 
scenarios  for  each  regulatory  option.  In 
support  of  this  rule,  EPA  completed  an 
electricity  market  model  analysis  of  two 
post  compliance  scenarios:  (1)  The 
"Intake  Capacity  Commensurate  with 
Closed-Cycle,  Recirculating  Cooling 


System  based  on  Waterbody  Type/ 
Capacity"  Option  (waterbody/capacity- 
based  option)  and  (2)  the  "Intake 
Capacity  Conamensurate  with  Closed- 
Cycle,  Recirculating  Cooling  System  for 
All  Facilities"  Option  (all  closed-cycle 
option).  This  section  presents  the  results 
of  the  IPM  2000  analysis  of  these  two 
post-compliance  scenarios. 

a.  Intake  Capacity  Conunensiuate  With 
Closed-Cycle,  Recirculating  Cooling 
System  Based  on  Waterbody  Type/ 
Capacity 

This  section  presents  the  market  level 
and  Phase  II  existing  facility  level 
impacts  of  the  alternative  waterbody/ 
capacity -based  option.  This  option 
would  require  facilities  that  withdraw 
water  from  an  estuary,  tidal  river,  or 
ocean  and  that  meet  certain  intake  flow 
requirements,  to  reduce  their  intake 
capacity  to  a  level  that  cem  be  attained 
by  a  closed-cycle,  recirculating  cooling 
system.  This  requirement  would  be  met 
within  five  to  ten  years  of  promulgation 
of  the  final  rule  (2004  to  2012) 
depending  an  when  a  permittee's  first 
NPDES  permit  after  promulgation 
expires.  The  impacts  of  compliance 
with  this  option  are  calculated  using 
base  case  and  post  compliance  results 
for  model  run  year  2013.  This  run  year 
reflects  the  long-term  operational 
changes  of  the  regulatory  option  with  all 
in-scope  facilities  operating  in  thefr  post 
compliance  condition. 

(1)  Market  Level  Impacts 

EPA  used  five  measures  to  identify 
changes  to  economic  and  operational 
characteristics  of  existing  facilities  and 
assess  market  level  impacts  due  to 
compliance  with  the  alternative 
waterbody/capacity-based  option:  (1) 
Capacity  retirements,  calculated  as  the 
total  capacity  of  facilities  identified  as 
economic  closures  due  to  the  alternative 
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Exhibit  11  shows  that  impacts  imder 
the  waterbody/capacity-based  option 
urniilH  ho  email   5^imi1a^  to  the  market 


fewer  than  imder  the  base  case  is 
projected  to  retire:  Two  facilities  that 
would  have  retired  in  the  baseline 


While  the  group  of  Phase  II  existing 
facilities  as  a  whole  is  not  expected  to 
experience  impacts  under  the 
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option:  (2)  capacity  retirements  as  a 
percentage  of  baseline  capacity;  (3)  post 
compliance  changes  in  total  production 
costs  per  MWh,  where  production  costs 
are  calculated  as  the  sum  of  total  fuel 
and  variable  O&M  costs  divided  by  total 


generation;  (4)  post  compliance  changes 
in  energy  price,  where  energy  prices  are 
defined  as  the  prices  received  by 
facilities  for  the  sale  of  electric 
generation;  and  (5)  post  compliance 
changes  in  capacity  price,  where 


capacity  prices  are  defined  as  the  price 
paid  to  facilities  for  making  unloaded 
capacity  available  as  reserves  to  ensure 
system  reliability.  Exhibit  10  presents 
the  market  level  summary  of  these 
impact  measures  by  MERC  region. 


Exhibit  10.— Market-Level  Impacts  of  the  Alternative  Waterbody/Capacity-Based  Option  (2013) 


NERC  region 


ECAR  .. 
ERCOT 
FRCC  .. 
MAAC  .. 
MAIN  ... 
MAPP  .. 
NPCC  .. 
SERC  .. 
SPP  

wscc  . 


Total 


Baseline  ca- 
pacity 
(MW) 


122,060 
80,230 
52.850 
65.270 
61.380 
36,660 
74.080 

205.210 
51,380 

173.600 


922,740 


Capacity  clo- 
sures 
(MW) 


0 
0 
0 
0 

0 

0 

840 

0 

0 

2.170 


3.010 


Closures  as  % 
of  t>aseiine  ca- 
pacity 


0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
1.1 
0.0 
0.0 
1.3 


0.3 


Charige  in  pfo- 

duction  cost 

($/MWh) 

(percent) 


0.0 
0.0 
0.4 
0.7 
0.2 
0.0 
0.5 
0.1 
0.0 
1.9 


0.5 


Change  in  en- 
ergy price 
($/MWh) 
(percent) 


0.0 
0.0 
0.5 
0.6 
0.1 
0.0 

-0.3 
0.0 
0.0 

-0.1 


n/a 


Char>ge  in  ca- 
pacity price 
($/MWti) 
(percent) 


-0.2 

-0.2 

-2.0 

-1.5 

-0.1 

-0.1 

13.2 

0.0 

0.0 

2.0 


n/a 


Note:  Baseline  Capacity  and  Closure  Capacity  have  twen  rounded  to  the  nearest  10  MW. 


Exhibit  10  shows  that  with  the 
exception  of  an  increase  in  the  capacity 
price  paid  in  NPCC,  no  significant 
change  in  market-level  operation  would 
result  from  the  alternative  waterbody/ 
capacity-based  option.  Two  of  the  ten 
NfERC  regions  modeled.  NPCC  and 
WSCC,  would  experience  economic 
closures  of  existing  facilities  as  a  result 
of  the  alternative  option.  However,  these 
closures  represent  an  insignificant 
percentage  of  total  baseline  capacity  in 
these  regions  (1.1  percent  and  1.3 
percent  respectively).  Of  the  capacity 
retirements  in  NPCC,  400  MW  would  be 
nuclear  capacity  and  440  MW  would  be 
oil/gas-fired  capacity.  The  vast  majority 
of  the  closures  in  WSCC.  2.150  MW. 
represents  nuclear  capacity.  Six  NERC 

Exhibit  11.— Impacts  on  Phase  II  Existing  Facilities  of  the  Alternative 

(2013) 


regions  would  experience  slight 
increases  in  production  costs  per  MWh. 
Production  cost  per  MWh  in  WSCC 
would  increase  the  most,  by  almost  2 
percent.  In  addition,  three  NERC  regions 
would  experience  a  slight  increase  in 
energy  price  while  NPCC  and  WSCC 
both  would  both  see  a  slight  decrease  in 
post  compliance  energy  prices  due  to 
the  economic  closure  of  existing 
capacity.  Further.  NPCC  and  WSCC  are 
the  only  regions  that  would  experience 
an  increase  in  capacity  price.  The 
increase  in  capacity  prices  would  be  the 
highest  in  NPCC  with  13.2  percent. 


(2)  Phase  n  Existing  Facility  Level 
Impacts 

The  IPM  2000  results  from  model  nm 
year  2013  were  used  to  analyze  two 
potential  facility  level  impacts 
associated  with  the  alternative 
waterbody/capacity-based  option:  (1) 
Potential  changes  in  the  economic  and 
operational  characteristics  of  the  group 
of  Phase  n  existing  facilities  and  (2) 
potential  changes  to  individual  facilities 
within  the  group  of  Phase  II  existing 
facilities.  EPA  analyzed  economic 
closures  and  changes  in  production  ' 
costs  to  assess  impacts  to  all  Phase  II 
existing  facilities  resulting  firom  the 
alternative  option.  Exhibit  11  below 
presents  the  results  from  this  analysis, 
by  NERC  region. 

Waterbody/Capacity-Based  Option 


Baseline  ca- 
pa6ty(MW) 

— 

Closure  Analysis 

Change  in  pro- 

NERC region 

#  Facilities 

Capacity  (MW) 

Percent  of 
ha.seline 
capacity 

duction  cost 
($/MWh) 
(percent) 

ECAR                

78.680 
42,330 
24.460 
30.310 
33.650 
14.900 
36.360 
100.780 
19,990 
30,110 

0 
0 
0 
0 
0 
0 

(1) 

0 
0 

2 

0 
0 
0 
0 
0 
0 
650 
0 
0 
2.170 

0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
1.8 
0.0 
0.0 
7.2 

-0.1 

ERCOT                                   

0.0 

FRCC 

0.7 

I^AAC                            ....i 

0.0 

MAIN                               s 

0.0 

MAPP                      

0.0 

NPCC 

-0.2 

SERC                     

0.0 

SPP              

0.0 

WSCC  

3.9 

Tbtol 

411,570 

1 

2.820 

0.7 

-0.3 

Note:  Baseline  Capacity  artd  Clasure  Capacity  have  been  rounded  to  the  nearest  10  MW. 
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(1)  Market  Level  Impacts 


1    rvxft  M 


compliance  with  the  all  cooling  towers 
oDtion.  The  measures  used  to  assess 


capacity,  and  post  compliance  changes 
in  total  production  costs  per  MWh, 
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Exhibit  11  shows  that  impacts  under 
the  waterbody/capacity-based  option 
would  be  small.  Similar  to  the  market 
level,  WSCC  and  NPCC  are  the  only 
regions  that  would  experience  capacity 
retirements  at  Phase  II  existing  facilities 
imder  this  regulatory  option.  It  should 
be  noted  that  retirements  presented  in 
these  exhibits  are  net  retirements, 
accoimting  for  both  a  potential  increase 
and  decrease  in  the  number  of     .    . 
retirements,  post  compliance.  For 
example.  NPCC  is  projected  to 
experience  a  capacity  loss  of  650  MW 
under  this  option.  However,  one  facility 

Exhibit  12.— Operational  Changes 


fewer  than  under  the  base  case  is 
projected  to  retire:  Two  facilities  that 
would  have  retired  in  the  baseline 
remain  operational  under  the  analyzed 
option,  because  their  compliance  costs 
are  low  compared  to  that  of  other 
facilities  in  the  same  region  and  they 
would  therefore  become  relatively  more 
profitable.  WSCC  is  the  other  region 
with  projected  Phase  II  retirements 
under  this  option.  The  combined 
capacity  retirements  of  both  regions 
woulcf  be  2,820  MW.  or  0.7  percent  of 
all  Phase  II  capacity. 


While  the  group  of  Phase  II  existing 
facilities  as  a  whole  is  not  expected  to 
experience  impacts  imder  the 
waterbody/capacity-based  option,  it  is 
possible  diat  there  would  be  shifts  in 
economic  performance  among 
individual  facilities  subject  to  this  rule. 
To  assess  potential  distributional 
effects,  EPA  analyzed  facility-specific 
changes  in  generation,  production  costs, 
capacity  utilization,  revenue,  and 
operating  income.  Exhibit  12  presents 
the  total  number  of  Phase  II  existing 
facilities  with  different  degrees  of 
change  in  each  of  these  measures.  ^ 


AT  PHASE  II  Existing  Facilities  From  the  Waterbody/Capacity-Based  Option 
(2013) 


Economic  measures 


Change  in  Generation 

Change  in  Production  Costs  ... 
Change  in  Capacity  Utilization 

Change  in  Revenue 

Change  in  Operating  Income  .. 


Reduction 


0-1% 


7 

6 

10 

57 

75 


1-3% 


17 

5 

7 

43 

42 


>3% 


21 
1 
12 
17. 
10 


Increase 


0-1% 


4 
13 

7 
48 
46 


1-3% 


4 
16 

3 
15 
15 


>3% 


9 

3 

5 

20 

22 


No  change 


380 
462 
306 

296 


M»».-  IPM  pnno  oiitDut  for  model  njn  vear  2013  provides  output  for  506  Phase  II  existing  facilities.  Eighty-two  facilities  had  zero  generation  in 
Note.  IPM  2000  output  for  '^j.^^^^^l^^^  P^^  «  „  Zs  not  possible  to  calculate  production  costs  In  ^^^^jJS^^^^^^^'^ 
these  facilities.  For  all  measures  ^rcentages  used  to  assign  facilities  to  impact  categones  have  been  rounded  to  the  nearest  10th  of  a  percent. 


either  the  base  case  or  post  compliance  scenario. 


Exhibit  12  indicates  that  the  majority 
of  Phase  n  existing  facilities  would  not 
experience  changes  in  generation, 
production  costs,  or  capacity  utilization 
due  to  compliance  with  the  alternative 
option.  Of  ihose  facilities  with  changes 
in  post  compliance  generation  and 
capacity  utilization,  most  would 
experience  decreases  in  these  measures. 
In  addition,  while  approximately  40 
percent  of  Phase  II  existing  facilities 
would  experience  an  increase  or 
decrease  in  revenues  and/or  operating 
income,  the  magnitude  of  such  changes 
would  be  small. 

Under  the  alternative  waterbody/ 
capacity -based  option,  facilities 
withdrawing  water  fi-om  an  estuary, 
tidal  river,  or  ocean  are  required  to  meet 
standards  for  reducing  impingement 
mortality  and  entrainment  based  on  the 
performance  of  wet  cooling  towers. 
These  facilities  would  have  the  choice 
to  comply  with  Track  I  or  Track  II 
requirements.  Facilities  that  choose  to 
comply  with  Track  I  would  be  required 
to  reduce  their  intake  flow  to  a  level 
commensurate  with  that  which  can  be 
attained  by  a  closed-cycle,  recirculating 
system.  Facilities  that  choose  to  comply 
with  Track  II  would  have  to 
demonstrate  that  alternative 
technologies  would  reduce 


impingement  and  entrainment  to 
comparable  levels  that  would  be 
achieved  with  a  closed-cycle 
recirculating  system.  EPA's  estimation 
of  impacts  associated  with  the 
alternative  waterbody/capacity-based 
option  is  based  on  an  electricity  market 
model  analysis  that  assumes  all 
facilities  withdrawing  water  from  an 
estuary,  tidal  river,  or  ocean  choose  to 
comply  with  the  requirements  of  Track 
I.  While  these  impacts  represent  the 
worst  case  scenario  imder  this  option,  it 
is  reasonable  to  assiune  that  a  number 
of  facilities  would  choose  to  comply 
with  the  requirements  of  Track  II.  EPA 
therefore  also  considered  an  additional 
scenario  in  which  33  of  the  54  existing 
facilities  costed  with  a  cooling  tower,  or 
61  percent,  would  choose  to  comply 
with  the  requirements  of  Track  H.  While 
this  scenario  was  not  explicitly 
analyzed,  the  absence  of  significant 
impacts  under  the  more  expensive 
scenario,  where  all  54  facilities  are 
costed  with  cooling  towers,  suggests  the 
alternative  scenario  woidd  have  similar 
or  lower  impacts. 


•oNote  that  the  facility-level  exhibit  excludes  in- 
scope  facilities  with  significant  status  changes 
(including  baseline  closures,  avoided  closures,  and 


b.  Intake  Capacity  Commensurate  with 
Closed-Cycle,  Recirculating  Cooling 
System  for  All  Facilities 

This  section  presents  the  market  level 
and  Phase  11  existing  facility  level 
impacts  of  the  closed-cycle, 
recirculating  wet  cooling  everywhere 
option.  This  option  requires  that 
existing  facilities  with  a  design  intake 
flow  50  MGD  or  more  reduce  their  total 
design  intake  flow  to  a  level  that  can  be 
attained  by  a  closed-cycle  recirculating 
cooling  water  system.  In  addition, 
facilities  in  specified  circumstances 
would  have  to  install  design  and 
construction  technologies  to  minimize 
impingement  mortality  and 
entrainment.  Existing  facilities  would  be 
required  to  comply  within  five  to  ten 
years  of  promulgation  of  the  final  rule 
(2004  to  2012)  depending  on  when  a 
permittee's  first  NPDES  permit  after 
promulgation  expires.  The  impacts  of 
compliance  with  this  option  are 
calculated  using  base  case  and  post 
compliance  results  for  model  run  year 
'2013  in  order  to  reflect  the  long-term 
operational  changes  of  the  rule  with  all 
in-scope  facilities  operating  in  their  post 
compliance  condition. 


fecilities  that  repower)  to  allow  for  a  better 
comparison  of  operational  changes  as  a  result  of  the 
analyzed  option.  Status  changes  are  discussed 


separately  in  this  section  and  the  supporting 
Economic  and  Benefits  Analysis  Documenf. 
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cooling  towers  option,  it  is  possible  that     To  identify  these  shifts.  EPA  analyzed         15  presents  the  total  number  of  Phase  II 
this  option  would  lead  to  shifts  in  facility-specific  changes  in  generation.        existing  facilities  with  different  degrees 
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(1)  Market  Level  Impacts 

EPA  used  IPM  output  to  examine 
changes  to  economic  and  operational 
characteristics  of  existing  facilities  and 
to  assess  market  level  impacts  due  to 


compliance  with  the  all  cooling  towers 
option.  The  measures  used  to  assess 
market  level  responses  to  this  option 
include  capacity  retirements,  capacity 
retirements  as  a  percentage  of  baseline 


capacity,  and  post  compliance  changes 
in  total  production  costs  per  NfWh, 
energy  price,  and  capacity  price.  Exhibit 
13  presents  the  market  level  summary  of 
these  impact  measures  by  MERC  region. 


Exhibit  13.— Market-Level  Impacts  of  the  Alternative  all  codling  Towers  Option  (2013) 


NERC  region 

Baseline  capacity 
(MW) 

Capacity  closures 
(MW) 

Closures  as  %  of 

hasellne  capacity 

percent 

Change  in  produc- 
tion cost  ($/MWh) 
percent 

Change  in  er>ergy 

price  ($/MWh) 

percent 

Change  in  capac- 
ity price  ($/MWh) 
percent 

ecar 

122.080 
80,230 
52,850 
65,270 
61.380 
36.660 
74,080 

205.210 
51.380 

173.600 

2.190 

510 

90 

0 

490 

0 

890 

0 

20 

2.370 

1.8 
0.6 
0.2 
0.0 
0.8 
0.0 
1.2 
0.0 
0.0 
1.4 

2.4 
*                  0.3 
0.7 
1.8 
2.3 
1.0 
1.0 
1.2 
0.5 
1.9 

1.9 
0.4 
1.1 
0.6 
0.9 
0.1 
0.1 
0.4 
0.3 
0.1 

0.7 

ERCOT 

FRCC  

-0.1 
-3.8 

maac 

-0.2 

main 

MAPP  

NPCC  

0.3 

3.0 

16.6 

SERC  

SPP  

WSCC  .... 

«:••""•"•"" 

0.0 

-0.7 

1.0 

Total 

922,740 

6.560 

0.7 

1.4 

Note:  Baseline  Capacity  and  Closure  Capacity  have  been  rounded  to  the  nearest  10  MW. 


Exhibit  13  indicates  that,  of  the  ten 
NERC  regions  modeled,  only  MAAC, 
MAPP.  and  SERC  would  not  experience 
economic  closiires  of  existing  capacity 
as  a  result  of  the  all  cooling  towers 
option.  ECAR  and  WSCC  would 
experience  the  highest  closures  with 
2,370  MW  and  2,190  MW,  respectively. 
Of  the  6.560  MW  of  capacity  projected 
to  retire  as  a  result  of  this  option,  5,150 
MW.  or  79  percent,  would  be  nuclear 
capacity.  The  remainder  would  be  oil/ 
gas  steam  capacity.  In  addition,  every 
NERC  region  would  experience  an 
increase  in  both  production  costs  per 


MWh  and  energy  prices.  The  increases 
in  production  costs  would  range  from  a 
0.3  percent  increase  in  ERCOT  to  an 
increase  of  more  than  2  percent  in 
ECAR.  The  most  substantial  changes 
would  occur  in  the  prices  paid  for 
capacity  reserves.  The  highest  capacity 
price  increase  would  occur  in  NPCC 
with  16.6  percent. 

(2)  Phase  U  Existing  Facility  Level 
Impacts: 

As  with  the  alternative  waterbody/ 
capacity -based  option  analysis,  the  IPM 
2000  results  from  model  run  year  2013 


were  used  to  analyze  two  potential 
facility  level  impacts  associated  with 
the  alternative  all  cooling  towers  option: 
(1)  Potential  changes  in  the  economic 
and  operational  characteristics  of  the 
Phase  II  existing  facilities  and  (2) 
potential  changes  to  individual  facilities 
within  the  group  of  Phase  11  existing 
facilities.  EPA  analyzed  economic 
closures  and  changes  in  production 
costs  to  assess  impacts  to  all  Phase  II 
existing  facilities  resulting  from  the 
alternative  option.  Exhibit  14  below 
presents  the  results  from  this  anedysis, 
by  NERC  region. 


EXHIBIT  14.— IMPACTS  ON  PHASE  II  EXISTING  FACILITIES  OF  THE  ALTERNATIVE  ALL  COOLING  TOWERS  OPTION  (2013) 


Baseline  capacity 

Closure  analysis 

Change  in  produc- 
tion Cost 

NERC  region 

#  Facilities 

Capacity  (MW) 

Percent  of  base- 
line capacity 

($/MWh) 
(percent) 

ECAR                     

78,680 
42.330 
24.460 
30.310 
33.650 
14,900 
36.360 
100.780 
19.990 
30.110 

1 
1 
0 
0 
0 
0 
0 
0 

1 

2 

2,060 

420 

0 

0 

490 

0 

720 

0 

20 

2.170 

2.6 
1.0 
0.0 
0.0 
1.5 
0.0 
2.0 
0.0 
0.1 
7.2 

1.4 

ERCOT                   

-0.5 

FRCC                      

0.8 

MAAC  

-1.0 

MAIN  

1.4 

MAPP 

1.3 

NPCC „ - 

SERC      

-0.3 
1.0 

SPP         .    

0.1 

WSCC 

2.6 

Total 

411.570 

5 

5,880 

1.4 

-0.2 

Nola:  Baseline  Capacity  and  Closure  Capacity  have  been  rounded  to  ttie  nearest  10  MW. 


Exhibit  14  shows  that  economic 
impacts  under  the  all  cooling  tower 
option  would  be  higher  than  under  the 
proposed  rule  and  the  alternative 
waterbody/capacity-based  option. 
Overall,  seven  Phase  11  existing  facilities 
would  retire  under  this  option.  An 


additional  two  facilities  that  retire  in  the 
base  case  would  frnd  it  profitable  to 
remain  operating  under  this  option.  The 
net  retirements  are  therefore  five 
facilities  and  5.880  MW  of  capacity. 
ECAR  would  experience  the  highest 
impact  with  capacity  closures  of  over 


2.000  MW  while  WSCC  would 
experience  the  highest  percentage 
retirement,  with  7.2  percent  of  its  total 
Phase  n  capacity. 

While  the  group  of  Phase  n  existing 
facilities  as  a  whole  is  not  expected  to 
experience  impacts  under  the  all 
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cooling  towers  option,  it  is  possible  that 
this  option  would  lead  to  shifts  in 
economic  performance  among 
individual  facilities  subject  to  this  rule. 


To  identify  these  shifts,  EPA  analyzed 
facility-specific  changes  in  generation, 
production  costs,  capacity  utilization, 
revenue,  and  operating  income.  Exhibit 


15  presents  the  total  nxunber  of  Phase  II 
existing  facilities  with  different  degrees 
of  change  in  each  of  these  measures. 


EXHIBIT  15.— Operational  Changes  at  Phase  II  Existing  Facilities  From  the  All  Cooling  Towers  Option  (2013) 


Economic  Measures 


Change  in  Generation 

Change  in  Production  Costis  ... 
Change  in  Capacity  Utilization 

Change  in  Revenue 

Change  in-Operating  Income  .. 


Reduction 


0-1% 


18 

16 

15 

154 

118 


1-3% 


251 

12 

25 

121 

160 


>3% 


53 
4 
25 
55 
50 


Increase 


0-1% 


3 
64 

8 
88 
83 


1-3% 


4 

257 

12 

39 

47 


>3% 


22 
17 
15 
35 
29 


No  Change 


151 

51 

402 

10 
15 


Note-  IPM  2000  output  for  model  run  year  2013  provides  output  for  502  Phase  II  existing  facilities.  Eighty-one  facilities  had  zero  generation  in 
either  the  base  case  or  post  compliance  scenario.  As  such  it  was  not  possible  to  calculate  production  costs  in  dollars  per  MWh  of  generation  for 
these  facilities.  For  all  measures  percentages  used  to  assign  facilities  to  impact  categories  have  been  rounded  to  the  nearest  10th  of  a  percent. 


'Exhibit  15  indicates  that  under  the  all 
cooling  tower  option,  more  facilities 
would  experience  changes  in  their 
operations  and  economic  performance 
than  under  the  other  two  analyzed 
options.  For  example.  322  out  of  502 
facilities,  or  64  percent,  would 
experience  a  reduction  in  generation.^' 
In  addition,  328  facilities  would 
experience  a  reduction  in  operating 
income  while  338  facilities  would  see 
their  production  cost  per  MWh  increase. 
However,  some  facilities^ubject  to 
today's  rule  would  also  benefit  from 
regulation  under  this  option:  162 
facilities  would  experience  an  increase 
in  revenues  and  159  would  experience 
an  increase  in  operating  income. 

IX.  Benefit  Analysis 

A.  Overview  of  Benefits  Discussion 

This  section  presents  EPA's  estimates 
of  the  national  enviroiunental  benefits 
of  the  proposed  section  316(b) 
regulations  for  Phase  n  existing 
facilities.  The  benefits  occur  due  to  the 
reduction  in  impingement  and 
entrainment  at  cooling  water  intake 
structures  affected  by  this  rulemaking. 
Impingement  and  entrainment  kills  or 
injures  large  numbers  of  aquatic 
organisms.  By  reducing  the  levels  of 
impingement  and  entrainment,  today's 
proposed  rule  would  increase  the 
niunber  of  fish,  shellfish,  and  other 
aquatic  life  in  local  aquatic  ecosystems. 
This,  in  turn,  will  directly  and 
indirectly  improve  direct  use  benefits 
such  as  those  associated  with 
recreational  and  commercial  fisheries. 
Other  types  of  benefits,  including 
ecological  and  nonuse  values,  would 
also  be  enhanced.  The  text  below 
provides  an  overview  of  types  and 


••  As  explained  earlier,  facilities  with  significant 
status  changes  (including  baseline  closures,  avoided 
closures,  and  facilities  that  repower)  are  excluded 
6pm  this  comparison. 


sources  of  benefits  anticipated,  how 
these  benefits  were  estimated,  what 
level  of  benefits  have  been  estimated  for 
the  proposed  rule,  and  how  benefits 
compare  to  costs.  Additional  detail  and 
EPA's  complete  benefits  assessment  can 
be  found  in  the  EBA  for  the  proposed 
rule. 

B.  The  Physical  Impacts  of  Impingement 
and  Entrainment 

Impingement  and  entraiiunent  can 
have  adverse  impacts  on  many  kinds  of 
aquatic  organisms,  including  fish, 
shrimp,  crabs,  birds,  sea  turtles,  and 
marine  mammals.  Adult  fish  and  larger 
organisms  are  trapped  agcdnst  intake 
screens,  where  they  often  die  from  the 
inunediate  impact  of  impingement, 
residual  injuries,  or  from  exhaustion 
and  starvation.  Entrained  organisms  that 
are  carried  through  the  facility's  intakes 
die  from  physical  damage,  thermal 
shock,  or  chemical  toxicity  induced  by 
antifouling  agents. 

The  extent  of  harm  to  aquatic 
organisms  depeifds  on  species 
characteristics,  the  enviroiunental 
setting  in  which  the  facilities  are 
located,  and  facility  location,  design, 
and  capacity.  Species  that  spawn  in 
nearshore  areas,  have  planktonic  eggs 
and  larvae,  and  are  small  as  adults 
experience  the  greatest  impacts,  since 
both  new  recruits  and  reproducing 
adults  are  affected  (e.g.,  bay  anchovy  in 
estuaries  and  oceans).  In  general,  higher 
impingement  and  entrainment  are 
observed  in  estuaries  and  near  coastal 
waters  because  of  the  presence  of 
spawning  and  niu'sery  areas.  By  contrast 
the  yoimg  of  freshwater  species  are 
epibenthic  and/or  hatchel  from  attached 
egg  masses  rather  than  existing  as  free- 
floating  individuals,  and  therefore 
fieshwater  species  may  be  less 
susceptible  to  entrainment. 

The  likelihood  of  impingement  and 
entrainment  also  depends  on  facility 


characteristics.  If  the  quantity  of  water 
withdrawn  is  large  relative  to  the  flow 
of  the  source  waterbody,  a  larger 
niunber  of  organisms  will  be  affected. 
Intakes  located  in  nearshore  areas  tend 
to  have  greater  ecological  impacts  than 
intakes  located  offshore,  since  nearshore 
areas  are  usually  more  biologically 
productive  and  have  higher 
concentrations  of  aquatic  organisms. 

In  general,  the  extent  and  value  of 
reducing  impingement  and  entraimnent 
at  existing  cooling  water  intake 
structure  locations  depends  on  intake 
and  species  characteristics  that 
influence  the  intensity,  time,  and  spatial 
extent  of  interactions  of  aquatic 
organisms  with  a  facility's  cooling  water 
intake  structure  and  the  physical, 
chemical,  and  biological  characteristics 
of  the  source  waterbody.  A  once- 
through  cooling  system  withdraws 
water  from  a  soiuce  waterbody, 
circulates  it  through  the  condenser 
system,  and  then  discharges  the  water 
back  to  the  waterbody  without 
recirculation.  By  contrast,  closed-cycle 
cooling  systems  (which  are  one  part  of 
the  basis  for  best  technology  available  in 
some  circiunstances)  withdraw  water 
from  the  source  waterbody,  circidate  the 
water  through  the  condensers,  and  then 
sends  it  to  a  cooling  tower  or  cooling 
pond  before  recirculating  it  back 
through  the  condensers.  Because 
cooling  water  is  recirculated,  closed- 
cycle  systems  generally  reduce  the 
water  flow  from  72  percent  to  98 
percent,  thereby  using  only  2  percent  to 
28  percent  of  the  water  used  by  once- 
through  systems.  It  is  generally  assumed 
that  this  would  result  in  a  comparable 
reduction  in  impingement  and 
entrainment. 
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C.  Impingement  and  Entminment 
Impacts  and  Regulatory  Benefits  are 
Site-Specific 

Site-specific  information  is  critical  in 
predicting  benefits,  because  studies  at 
existing  facilities  demonstrate  that 
benefits  are  highly  variable  across 
facilities  and  locations.  Even  similar 
facilities  on  the  same  waterbody  can 
have  very  different  impacts  depending 
on  the  aquatic  ecosystem  in  the  vicinity 
of  the  facility  and  intake-specific 
characteristics  such  as  location,  design, 
construction,  and  capacity. 

Some  of  the  important  factors  that 
make  benefits  highly  site-specific 
include  important  differences  across  the 
regulated  facilities  themselves.  Many  of 
these  facility-specific  characteristics 
that  affect  benefits  add  additional 
stressors  to  the  aquatic  systems  in 
which  they  operate.  Benefits  occvu 
through  the  reduction  of  the  stressors 
through  the  application  of  impingement 
and  entrainment  reduction  technologies. 
Stressor-related  factors  that  make 
benefits  site-specific  include: 

•  Cooling  water  intake  structure  size 
and  scale  of  operation  (e.g.,  flow  voliune 
and  velocity) 

•  Cooling  water  intake  stnictxire 
technologies  and/or  operational 
practices  in  place  (if  any)  for 
impingement  and  entrainment 
reduction  at  baseline  (i.e.,  absent  any 
new  regulations) 

•  Cooling  water  intake  structure 
intake  location  in  relation  to  local  zones 
of  ecological  activity  and  significance 
(e.g.,  depth  and  orientation  of  the  intake 
point,  and  its  distance  from  shore) 

•  Cooling  water  intake  structure  flow 
volumes  in  relation  to  the  size  of  the 
impacted  waterbody 

Many  of  the  key  factors  that  make 
impingement  and  entrainment  impacts 
site-specific  reflect  the  receptors 
exposed  to  the  stressor-related  impacts. 
Receptors  include  the  types  of 
waterbodies  impacted,  the  aquatic 
species  that  are  affected  in  those 
waterbodies,  and  the  people  who  use 
and/or  value  the  status  of  the  water 
resources  and  aquatic  ecosystems 
affected.  Receptor-oriented  factors  that 
make  impingement  and  entrainment 
impacts  highly  site-specific  include: 

•  The  aquatic  species  present  near  a 
facility 

•  The  ages  and  life  stages  of  the  aquatic 
species  present  near  the  intakes 

•  The  timing  and  duration  of  species' 
exposiire  to  the  intakes 

•  The  ecological  value  of  the  impacted 
species  in  the  context  of  the  aquatic 
ecosystem 

•  Whether  any  of  the  impacted  species 
are  threatened,  endangered,  or 


otherwise  of  special  concern  and 

status  (e.g.,  depleted  conunercial 

stocks) 
•  Local  ambient  water  quality  issues 

that  may  also  affect  the  fisheries  and 

their  uses 

All  of  these  factors,  as  well  as  several 
others,  have  important  impacts  on  the 
level  and  significance  of  impingement 
and  entrainment.  These  factors 
determine  basehne  impacts,  and  the  size 
and  value  of  regulation-related 
reductions  in  those  impacts. 

The  regulatory  framework  proposed 
by  EPA  recognizes  the  site-specific 
nature  of  impingement  and  entrainment 
impacts  and  is  designed  to 
accommodate  these  factors  to  the 
greatest  degree  practicable  in  a  national 
rulemaking.  For  example,  EPA's 
proposed  regulatory  approach  accounts 
for  the  types  of  waterbodies  that  a 
cooling  water  intake  structure  impacts, 
the  proportion  of  the  source  water  flow 
supplied  to  the  cooling  water  intake 
structiire,  and  technological  design 
parameters  related  to  the  impingement 
and  entrainment  from  the  intake.  The 
Agency's  benefits  analysis  attempts  to 
accommodate  and  reflect  these  site- 
specific  parameters. 

D.  Data  and  Methods  Used  to  Estimate 
Benefits 

To  estimate  the  economic  benefits  of 
reducing  impingement  and  entrainment 
at  existing  cooling  water  intake 
structures,  all  the  beneficial  outcomes 
need  to  be  identified  and,  where 
possible,  quantified  and  assigned 
appropriate  monetary  values.  Estimating 
economic  benefits  can  be  challenging 
because  of  the  many  steps  that  need  to 
be  analyzed  to  link  a  reduction  in 
impingement  and  en&ainment  to 
changes  in  impacted  fisheries  and  other 
aspects  of  relevant  aquatic  ecosystems, 
and  then  to  link  these  ecosystem 
changes  to  the  resulting  changes  in 
quantities  and  values  for  the  associated 
environmental  goods  and  services  that 
ultimately  are  linked  to  human  welfare. 

The  benefit  estimates  for  this  rule  are 
derived  ft'om  a  series  of  case  studies 
from  a  range  of  waterbody  types  at  a 
number  of  locations  around  the  country 
including: 

•  The  Delaware  Estuary  (Mid-Atlantic 
Estuaries) 

•  The  Ohio  River  (Large  Freshwater 
Rivers) 

•  Tampa  Bay  (Gulf  Coast  Estuaries) 

•  New  England  Coast  (Oceans) 

•  Moimt  Hope  Bay,  New  England 
(North  Atlantic  Estuaries) 

•  San  Francisco  Bay/Delta  (Pacific 
Coast  Estuaries) 

•  The  Great  Lakes 


The  following  sections  describe  the 
methods  used  by  EPA  used  to  evaluate 
impingement  and  entrainment  impacts 
at  section  316(b)  case  study  Phase  II 
existing  facilities  and  to  derive  an 
economic  value  associated  with  any 
such  losses. 

1.  Estimating  Losses  of  Aquatic 
Organisms 

The  first  set  of  steps  in  estimating  the 
benefits  of  the  proposed  rule  involves 
estimating  the  magnitude  of 
impingement  and  entrainment.  EIPA's 
analysis  involved  compiling  facility- 
reported  empirical  impingement  and 
entrainment  counts  and  life  history 
information  for  affected  species.  Life 
history  data  typically  included  species- 
specific  growth  rates,  the  fiactional 
component  of  each  life  stage  vulnerable 
to  harvest,  fishing  mortality  rates,  and 
natural  (nonfishing)  mortality  rates. 

It  is  important  to  note  that 
impingement  and  entrainment 
monitoring  data  are  often  limited  to  a 
subset  of  species,  and  monitoring  is 
often  of  very  limited  duration  (e.g., 
confined  to  a  single  year).  This  implies 
that  the  magnitude  of  impingement  and 
entraiimient  is  often  underestimated.  In 
addition,  in  many  cases  data  are  over 
two  decades  old  (e.g..  from  1979). 
TherefOTe  the  data  may  not  always 
reflect  current  fishery  conditions, 
including  changes  in  fisheries  due  to 
water  quality  improvements  since  the 
monitoring  period.  The  limited 
temporal  extent  of  the  data  also  omits 
the  high  variability  often  seen  in  aquatic 
populations.  If  data  are  collected  only  in 
a  year  of  low  abundance,  impingement 
and  entrainment  rates  will  also  be  low, 
and  may  not  reflect  the  long  term 
average.  The  data  also  may  not  represent 
potential  cumulative  long-term  impacts 
of  impingement  and  entrainment. 

In  EPA's  analysis  of  impingement  and 
entrainment  impacts,  these  facility- 
derived  impingement  and  entrainment 
counts  were  modeled  with  relevant  life 
history  data  to  derive  estimates  of  age  1 
equivalent  losses  (the  number  of 
individuals  that  would  have  siuvived  to 
age  1  if  they  had  not  been  impinged  and 
entrained  by  facility  intakes),  foregone 
fishery  yield  (the  amoimt  in  poimds  of 
commercial  and  recreational  fish  and 
shellfish  that  is  not  harvested  due  to 
impingement  and  entraiiunent  losses) 
and  foregone  production  (losses  of 
impinged  and  entrained  forage  species 
that  are  not  commercial  or  recreational 
fishery  targets  but  serve  as  valuable 
components  of  aquatic  food  webs, 
particularly  as  an  important  food  supply 
to  other  aquatic  species  including 
commercial  and  recreational  species). 
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2.  Estimating  Baseline  Losses  and  the 
Economic  Benefits  of  the  Proposed  Rule 

Given  the  projected  physical  impact 
on  aquatic  organisms  (losses  of  age  1 
equivalents  resulting  from  impingement 
and  entrainment),  the  second  set  of 
steps  in  the  benefits  analysis  entails 
assigning  monetary  values  to  the 
estimated  losses.  These  economic  loss 
estimates  are  subsequently  converted 
into  estimated  benefits  for  the  proposed 
rule  by  examining  the  extent  to  which 
impingement  and  entrainment  is 
reduced  by  adoption  of  the  best 
technology  available  in  accordance  with 
the  options  defined  in  this  proposed 
rule. 

Economic  benefits  can  be  broadly 
defined  according  to  several  categories 
of  goods  and  services  furnished  by  the 
impacted  species,  including  those  that 
pertain  to  the  direct  use  or  indirect  use 
of  the  impacted  resoim»s.  There  also 
are  benefits  that  are  independent  of  any 
current  or  anticipated  use  (direct  or 
indirect)  of  the  resource;  these  are 
known  as  nonuse  or  passive  use  values- 
The  benefits  can  be  further  categorized 
according  to  whether  or  not  affected 
goods  and  services  are  traded  in  the 
market.  "Direct  use"  benefits  include 
both  "market"  commodities  (e.g., 
commercial  fisheries)  and  "nonmarket" 
goods  (e.g..  recreational  angling). 
Indirect  use  benefits  also  can  be  linked 
to  either  market  or  nonmarket  goods  and 
services  "  for  example,  the  manner  in 
which  reduced  impingement  and 
entrainment-related  losses  of  forage 
species  leads  through  the  aquatic 
ecosystem  food  web  to  enhance  the 
biomass  of  species  targeted  for 
conunercial  (market)  and  recreational 
(nonmarket)  uses.  "Nonuse"  benefits 
include  only  "nonmarketed"  goods  and 
services,  reflecting  hiunan  values 
associated  with  existence  and  bequest 
motives. 

The  economic  value  of  benefits  is 
estimated  using  a  range  of  traditional 
methods,  with  the  specific  approach 
being  dependent  on  the  type  of  benefit 
category,  data  availability,  and  other 
suitable  factors.  Accordingly,  some 
benefits  are  valued  using  market  data 
(e.g.,  for  commercial  fisheries),  and 
others  are  valued  using  secondary 
nonmarket  valuation  data  (e.g..  benefits 
transfer  of  norunarket  vtduation  studies 
of  the  value  of  recreational  angling). 
Some  benefits  are  described  only 
qualitatively,  because  it  was  not  feasible 
to  derive  reliable  quantitative  estimates 
of  the  degree  of  impact  and/or  the 
monetary  worth  of  reducing  those 
impacts.  In  addition,  some  nonmarket 
benefits  are  estimated  using  primary 
research  methods.  Specifically. 


recreational  values  are  estimated  for 
some  of  the  case  studies  (those  that  are 
examined  on  a  watershed-scale)  using  a 
Random  Utility  Model  (RUM).  Also, 
some  benefits  estimates  are  developed 
using  habitat  restoration  costing  or 
similar  approaches  that  use  replacement 
costs  as  a  proxy  for  beneficial  values. 
Variations  of  these  general 
methodologies  have  been  applied  to 
better  reflect  site-specific  circumstances 
or  data  availability. 

In  the  case  of  forage  species,  benefits 
valuation  is  challenging  because  these 
species  are  not  targeted  directly  by 
conunercial  or  recreational  anglers  and 
have  no  direct  use  values  that  can  be 
observed  in  markets  or  inferred  from 
revealed  actions  of  anglers.  Therefore, 
two  general  approaches  were  used  to 
translate  estimated  impingement  and 
entrainment  losses  to  forage  species  into 
monetary  values.  The  first  approach 
examines  replacement  costs  as  a  proxy 
for  the  value  of  estimated  forage  species 
losses  (expressed  as  the  total  niunber  of 
age  1  equivalents)  and  was  valued  based 
on  hatchery  costs.  This  approach  does 
not  take  into  consideration  ecological 
problems  associated  with  introducing 
hatchery  fish  into  wild  populations.  The 
second  approach  used  two  distinct 
estimates  of  trophic  transfer  efficiency 
to  relate  foregone  forage  production  to 
foregone  commercial  and  recreational 
fishery  yields.  A  portion  of  total  forage 
production  has  relatively  high  trophic 
transfer  efficiency  because  it  is 
consiuned  directly  by  harvested  species. 
The  remaining  portion  of  total  forage 
production  has  low  trophic  transfer 
efficiency  because  it  reaches  harvested 
species  indirectly  following  multiple 
interactions  at  different  parts  of  the  food 
web.  Ultimately,  the  production 
foregone  approach  assigns  a  value  to 
reduced  forage  species  losses  based  on 
their  indirect  contribution  to  higher 
commercial  and  recreational  fishery 
values. 

Benefits  analyses  for  rulemakings 
under  the  Clean  Water  Act  have  been 
limited  in  the  range  of  benefits 
addressed,  which  has  hindered  EPA's 
ability  to  compare  the  benefits  and  costs 
of  rules  comprehensively.  The  Agency 
is  working  to  improve  its  benefits 
analyses,  including  applying 
methodologies  that  have  now  become 
well  established  in  the  natural  resources 
valuation  field,  but  have  not  been  used 
previously  in  the  rulemaking  process. 
EPA  was  particularly  interested  in 
expanding  its  benefits  analysis  for  this 
rule  to  include  more  primary  research 
along  with  the  use  of  secondary  (e.g., 
benefits  transfer)  methods  to  estimate 
recreation  benefits.  EPA  has  therefore 
expanded  upon  its  traditional 


methodologies  in  the  benefits  analysis 
for  this  proposed  rule  by  applying  an 
original  travel  cost  study  using  data 
fi-om  the  National  Marine  Fishery 
Service  in  the  Delaware  and  Tampa 
Estuaries  and  data  from  the  National 
Recreational  Demand  Survey  (NDS)  in 
Ohio  in  a  Random  Utility  Model  (RUM) 
of  recreational  behavior,  to  estimate  the 
changes  in  consumer  valuation  of  water 
resources  that  would  result  ft'om 
reductions  in  impingement  and 
entrainment-related  fish  losses.  These 
studies  are  presented  in  detail  in  the 
Case  Study  Document. 

The  Agency  also  improved  its 
analyses  by  performing  several  Habitat- 
Based  Replacement  Cost  analyses.  A 
complete  Habitat-Based  Replacement 
Cost  analysis  develops  values  for 
impingement  and  entrainment  losses 
based  on  the  combined  costs  for 
implementing  habitat  restoration 
actions,  administering  the  programs, 
and  monitoring  the  increased 
production  after  the  restoration  actions. 
These  costs  are  developed  by 
identifying  the  preferred  habitat 
restoration  alternative  for  each  species 
with  impingement  and  entrainment,  and 
then  scaling  the  level  of  habitat 
restoration  until  the  losses  across  all 
species  have  been  offset  fully  by 
expected  increases  in  the  production  of 
those  species.  The  total  value  of  the 
impingement  and  entrainment  losses  is 
then  calculated  as  the  sum  of  the  costs 
across  the  categories  of  preferred  habitat 
restoration  alternatives.  An  in-depth 
discussion  of  the  Habitat-Based 
Replacement  Cost  methodology  is  in 
Chapter  All  of  the  Case  Study 
Document.  Examples  of  estimating 
benefits  using  the  Habitat-Based 
Replacement  Cost  methodology  can  be 
found  in  the  case  studies  for  the  Pilgrim 
Nuclear  facility  (Part  G)  and  the  Brayton 
,  Point  facility  (Part  F).  A  stream-lined 
version  of  the  methodology  can  be 
foimd  in  the  J.R.  Whiting  case  study 
(Part  H)  and  the  Monroe  case  study  (Part 
I)  of  the  Case  Study  Document. 

The  primary  strength  of  the  Habitat- 
Based  Replacement  Cost  method  is  the 
explicit  recognition  that  impingement 
and  entrainment  losses  have  impacts  on 
all  components  of  the  aquatic 
ecosystem,  and  the  public's  use  and 
enjoyment  of  that  ecosystem,  beyond 
that  estimated  by  reduced  commercial 
and  recreational  fish  catches.  Residts 
depend  on  the  quality  of  the 
impingement  and  entrainment  data 
collected,  the  availability  of  data  on  the 
habitat  requirements  of  impinged  or 
entrained  species,  and  the  program  for 
defining  expected  production  increases 
for  species  following  implementation  of 
restoration  activities. 
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3.  EPA's  Estimates  of  Impingement  and 
Entrainment  Losses  and  Benefits 
Probably  are  Underestimates 

EPA's  estimates  of  fish  losses  due  to 
impingement  and  entrainment,  and  of 
the  benefits  of  the  proposed  regulations, 
are  subject  to  considerable 
imcertainties.  As  a  result,  the  Agency's 
benefits  estimates  could  be  either  over- 
or  under-estimated.  However,  because 
of  the  many  factors  omitted  from  the 
analysis  (typically  because  of  data 
limitations)  and  the  manner  in  which 
several  key  uncertainties  were 
addressed,  EPA  believes  that  its  analysis 
is  likely  to  lead  to  a  potentially 
significant  underestimate  of  baseline 
losses  and,  therefore  lead  to  understated 
estimates  of  regulatory  benefits. 

Several  of  the  key  factors  that  are 
likely  to  lead  EPA's  analysis  to 
underestimate  benefits  include: 

Data  Limitations 

•  EPA's  analysis  is  based  on  facility- 
provided  biological  monitoring  data. 
These  facility-furnished  data  typically 
focus  on  a  subset  of  the  fish  species 
impacted  by  impingement  and 
entrainment,  resulting  in  an 
underestimate  of  the  total  magnitude  of 
losses. 

•  Industry  biological  studies  often 
lack  a  consistent  methodology  for 
monitoring  impingement  and 
entrainment.  llius,  there  are  often 
substantial  uncertainties  and  potential 
biases  in  the  impingement  and 
entraiiunent  estimates.  Comparison  of 
results  between  studies  is  therefore  very 
difficult  and  sometimes  impossible, 
even  among  facilities  that  impinge  and 
entrain  the  same  species. 

•  The  facility-derived  biological 
monitoring  data  often  pertain  to 
conditions  existing  many  years  ago  (e.g.. 
the  available  biological  monitoring  often 
was  conducted  by  the  facilities  20  or 
more  years  ago,  before  activities  under 
the  Clean  Water  Act  had  improved 
aquatic  conditions).  In  those  locations 
where  water  quality  was  relatively 
degraded  at  the  time  of  monitoring 
relative  to  current  conditions,  the 
numbers  and  diversity  of  fish  are  likely 
to  have  been  depressed  during  the 
monitoring  period,  resulting  in  low 
impingement  and  entrainment.  In  most 
of  the  nation's  waters,  current  water 
quality  and  fishery  levels  have 
improved,  so  that  current  impingement 
and  entrainment  losses  are  likely  to  be 
greater  than  available  estimates  for 
depressed  populations. 

Estimated  Technology  Effectiveness 

•  The  only  technology  effectiveness 
that  is  certain  is  reductions  in 


impingement  and  entrainment  with 
cooling  towers. 

•  Potential  latent  mortality  rates  are 
unknown  for  most  technologies. 

•  Installed  technologies  may  not 
operate  at  the  maximum  efficiency 
assimied  by  EPA  in  its  estimates  of 
technology  effectiveness. 

Potential  Cumulative  Impacts 

•  Impingement  and  entrainment 
impacts  often  have  ciunulative  impacts 
that  are  usually  not  considered. 
Cumulative  impacts  refer  to  the 
temporal  and  spatial  accumulation  of 
changes  in  ecosystems  that  can  be 
additive  or  interactive.  Cumulative 
impacts  can  result  from  the  effects  of 
multiple  facilities  located  within  the 
same  waterbody  and  from  individually 
minor  but  collectively  significant 
impingement  and  entrainment  impacts 
taking  place  over  a  period  or  time. 

•  Relatively  low  estimates  of 
impingement  and  entrainment  impacts 
may  reflect  a  situation  where 
cimiulative  impingement  and 
entrainment  impacts  (and  other  stresses) 
have  appreciably  reduced  fishery 
populations  so  that  there  are  fewer 
organisms  present  in  intake  flows. 

•  In  many  locations  (especially 
estuary  and  coastal  waters),  many  fish 
species' migrate  long  distances.  As  such, 
these  species  are  often  subject  to 
impingement  and  entrainment  risks 
from  a  large  number  cooling  water 
intake  structures.  EPA's  analyses  reflect 
the  impacts  of  a  limited  set  of  facilities 
on  any  given  fishery,  whereas  many  of 
these  fish  are  subjected  to  impingement 
and  entrainment  at  a  greater  number  of 
cooling  water  intake  structiues  than  are 
included  in  the  boundaries  of  the 
Agency's  case  studies. 

Recreational  Benefits 

•  The  proportion  of  impingement  and 
entrainment  losses  of  fishery  species 
that  were  valued  as  lost  recreational 
catch  was  determined  from  stock- 
specific  fishing  mortality  rates,  which 
indicate  the  fraction  of  a  stock  that  is 
harvested.  Because  fishing  mortality 
rates  are  typically  less  than  20%,  a  large 
proportion  of  the  losses  of  fishery 
species  were  not  valued  in  the  benefits 
transfer  and  RUM  analyses. 

•  Only  selected  species  were 
evaluated  because  impingement  and 
entrainment  or  valuation  data  were 
limited. 

•  In  applying  benefits  transfer  to 
value  the  benefits  of  improved 
recreational  angling,  the  Agency  only 
assigned  a  monetary  benefit  to  the 
increases  in  consumer  siuplus  for  the 
baseline  number  of  fishing  days. 
Changes  in  participation  (except  where 


the  RUM  is  estimated)  are  not 
considered.  Thus,  benefits  will  be 
understated  if  participation  increases  in 
response  to  increased  availability  of 
fishery  species  as  a  result  of  reduced 
impingement  and  entrainment.  This 
approach  omits  the  portion  of 
recreational  fishing  benefits  that  arise 
when  improved  conditions  lead  to 
higher  levels  of  participation.  Empirical 
evidence  suggests  that  the  omission  of 
increased  angling  days  can  lead  to  an 
underestimate  of  total  recreational 
fishing  benefits.  Where  EPA  has  been 
able  to  apply  its  RUM  analyses,  the 
recreational  angling  benefits  are  more 
indicative  of  the  full  range  of  beneficial 
angling  outcomes. 

Secondary  (Indirect)  Economic  Impacts 

Secondary  impacts,  are  not  calculated 
(effects  on  marinas,  bait  sales,  property 
values,  and  so  forth  are  not  included, 
even  though  they  may  be  significant  and  . 
applicable  on  a  regional  scale). 

Commercial  Benefits 

•  The  proportion  of  impingement  and 
entrainment  losses  of  fishery  species 
that  were  valued  as  lost  commercial 
catch  was  determined  from  stock- 
specific  fishing  mortality  rates,  which 
indicate  the  ft'action  of  a  stock  that  is 
harvested.  Because  fishing  mortality 
rates  are  typically  less  than  20%,  a  large 
proportion  of  the  losses  of  fishery 
species  were  not  valued  in  the  benefits 
transfer  analyses. 

•  In  most  cases,  invertebrate  species 
(e.g.  lobsters,  mussels,  crabs,  shrimp) 
were  not  included  because  of  a  lack  of 
impingement  and  entrainment  data  and/ 
or  life  history  information. 

•  Impingement  and  entrainment 
impacts  and  associated  reductions  in  • 
fishery  yields  are  probably  imderstated 
even  for  those  species  EPA  could 
evaluate  because  of  a  lack  of  monitoring 
data  to  capture  population  variability 
and  ciunulative  impingement  and 
entrainment  impacts  over  time. 

•  Current  fishing  mortality  rates  (and 
resulting  estimates  of  yield)  often  reflect 
depleted  fisheries,  not  what  the  fisheries 
should  or  could  be  if  not  adversely 
impacted  by  impingement  and 
entrainment  and  other  stressors.  As 
such,  yield  estimates  may  be  artificially 
low  because  of  significantly  ciulailed 
recreational  and/or  commercial  catch  of 
key  species  impinged  and  entrained 
(e.g.,  winter  flounder  in  Mount  Hope 
Bay). 

Forage  Species 

•  Forage  species  often  make  up  the 
predominant  share  of  losses  due  to 
impingement  and  entraiiunent. 
However,  impingement  and  entrainment 


17194 


Federal  Register /Vol.  67.  No.  68 /Tuesday,  April  9.  2002  /  Proposed  Rules 


EXHIBIT  13.-BASELINE  IMPACTS  (ANNUAL  AVERAGE)  AT  FOUR  IN  SCOPE  FACILITIES  IN  THE  TRANSITION  ZONE  OF  THE 


Federal  Register / Vol.  67,  No.  68 /Tuesday,  April  9.  2002 /Proposed  Rules 


17193 


losses  of  forage  species  are  usually  not 
known  because  many  facility  studies 
focus  on  conunercial  and  recreational 
fishery  species  only. 

•  Even  when  forage  species  are 
included  in  loss  estimates,  the  monetary 
value  assigned  to  forage  species  is  likely 
to  be  imderstated  because  the  full 
ecological  value  of  the  species  as  part  of 
the  food  web  is  not  considered. 

i  Forage  losses  are  often  valued  at 
only  a  fi^ction  of  their  potential  full 
value  because  of  partial  "replacement" 
cost  (even  if  feasible  to  replace). 

•  Low  production  foregone 
assumptions  (no  inherent  value,  only 
added  biomass  to  landed  recreational 
and  conunercial  species  is  considered). 

•  In  one  valuation  approach  EPA 
applied  to  forage  species,  only  the  small 
share  of  these  losses  are  valued — 
namely  the  contribution  of  the  forage 
speciesio  the  increased  biomass  of 
landed  recreational  and  commercial 
species. 

•  This  does  not  apply  to  benefits 
darived  by  the  Habitat-Based 
Replacement  Cost  approach,  which 
provides  a  more  comprehensive 
indication  of  the  benefits  of  reducing 
impingement  and  entrainment  on  all 
species,  including  forage  fish.  EPA  has 
applied  this  approach  to  a  limited 
number  of  settings,  and  in  those  settings 
the  findings  suggest  benefits  appreciably 
greater  than  derived  from  the  more 
traditional,  partial  benefits  approaches 
applied  by  the  Agency. 


E.  Summary  of  Benefits  Findings:  Case 
Studies 

As  noted  above,  EPA  developed 
benefits  estimates  for  various  case 
studies,  and  key  results  are  described 
below. 

1.  The  Delaware  Estuary  (Mid- Atlantic 
Estuaries) 

The  results  of  EPA's  evaluation  of 
impingement  and  entrainment  rates  at 
cooling  water  intake  structures  in  the 
Delaware  Estuary  transition  zone 
indicate  that  cumulative  impacts  can  be 
substantial.  EPA's  analysis  shows  that 
even  when  losses  at  individual  facilities 
appear  insignificant,  the  total  of  all   - 
impingement  and  entraiiunent  impacts 
on  the  same  fish  populations  can  be 
sizable.  For  example,  nearly  44.000  age 
1  equivalents  of  weakfish  are  lost  as  a 
result  of  entrainment  at  Hope  Creek, 
which  operates  with  closed-cycle 
cooling  and  therefore  has  relatively  low 
entrainment  rates.  However,  the  number 
of  total  weakfish  age  1  equivalents  lost 
as  a  result  of  entrainment  at  all 
transition  zone  cooling  water  intake 
structures  is  over  2.2  million 
individuals.  Cumulative  impacts  of  all 
species  at  Delaware  Estuary  transition 
zones  facilities  is  14.3  million  age  1 
equivalent  fish  impinged  per  year  and 
entrainment  is  616  million  age  1 
equivalent  fish  entrained  per  year. 

EPA  has  conservatively  estimated 
cumulative  impacts  on  Delaware 
Estuary  species  by  considering  the 
impingement  and  entrainment  impacts 
of  only  transition  zone  cooling  water 
intake  structures.  In  fact,  many  of  the 
species  affected  by  cooling  water  intake 
structures  within  the  transition  zone 
move  in  and  out  of  this  area,  and 
therefore  may  be  exposed  to  many  more 
cooling  water  intake  structures  than 
considered  here.  Regardless  of  the 


Nonuse  Benefits  ^ 

»  Nonuse  benefits  are  most  likely 
understated  using  the  50  percent  rule 
because  the  recreational  values  used  are 
likely  to  be  understated. 

•  The  50  percent  rule  itself  is 
conservative  (e.g..  only  reflects  nonuse 

component  of  total  value  to  recreational     geographic  extent  of  an  evaluation  of 
users.  It  does  not  reflect  any  nonuse 
benefits  to  recreational  nonusers). 

•  Impacts  on  threatened  and 
endangered  species  are  not  fully 
captured. 

Incidental  Benefits 

•  EPA  has  not  accounted  for  thermal 
impact  reductions,  which  will  be 


cumulative  impacts,  it  is  important  to 
consider  how  impingement  and 
entrainment  rates  relate  to  the  relative 
■  abundance  of  species  in  the  source 
waterbody.  Thus,  low  impingement  and 
entrainment  does  not  necessarily  imply 


structures.  On  the  other  hand,  high 
population  abundeince  in  the  source 
waterbody  and  associated  high 
impingement  and  entrainment  may 
reflect  waterbody  improvements  that  are 
independent  of  impacts  from  or 
improvements  in  cooling  water  intake 
structure  technologies.  High  levels  of 
impingement  and  entrainment  impacts 
on  a  species  may  also  indicate  a  high 
susceptibility  of  that  given  species  to 
cooling  water  intake  structure  effects. 

In  addition  to  estimating  the  physical 
impact  of  impingement  and  entrainment 
in  terms  of  numbers  of  fish  lost  because 
of  the  operation  of  all  in  scope  and  out- 
of-scope  cooling  water  intake  structures 
in  the  Delaware  Estuary  transition  zone, 
EPA  also  examined  the  estimated 
economic  value  of  the  losses  from 
impingement  and  entrainment.  The 
estimated  cumulative  impact  of 
impingement  and  entrainment  at  the  12 
cooling  water  intake  structures  located 
in  the  Delaware  case  study  area  was 
based  on  data  available  for  the  Salem 
facility,  and  then  extrapolated  to  the 
other  facilities  on  the  basis  of  flow. 
Average  losses  at  all  transition  zone 
cooling  water  intake  structures  from 
impingement  are  valued  (using  benefits 
transfer)  at  between  roughly  $0.5 
million  and  $1.1  million  per  year,  and 
between  approximately  $23.9  million 
and  $49.5  million  per  year  for 
entrainment  (all  in  2001$).  Average 
losses  at  the  four  in  scope  facilities 
(using  benefits  transfer  combined  with 
RUM  recreation  estimates)  range  from 
$0.5  million  to  $0.8  million  per  year  for 
impingement  and  from  $26.0  to  $46.2 
million  per  year  for  entrainment  (all  in 
2001$)  (see  Exhibit  13). 

In  this  estuarine  setting,  benefits 
attributed  to  reducing  losses  due  to  both 
impingement  and  entrainment  may  be 
quite  large  in  terms  of  numbers  of  fish 
and  in  terms  of  the  portion  of  benefits 
that  could  be  monetized.  Entrainment 
losses  are  over  40  times  greater  than 
impingement  losses.  This  reflects  the 
typical  richness  of  estuary  waters  as 
important  nursery  locations  for  early  life 
stages  of  many  important  aquatic 


incidental  benefits  in  places  where 
once-through  facilities  are  replaced  with 
recirculating  water  regimes. 


low  impact,  since  it  may  reflect  low  _  .       _ 

population  abundance,  which  can  result  species,  coupled  with  the  significant 

from  numerous  natural  and  adverse  impact  that  entrainment  can 

anthropogenic  factors,  including  long-  have  on  such  life  stages.  This  result 

term  impingement  and  entrainment  indicates  the  relative  importance  of 

impacts  of  multiple  cooling  water  intake  entrainment  controls  in  estuary  areas 


Exhibit  13.— Baseline  Impacts  (Annual  Average)  at  Four  in  Scope  Facilities  in  the  Transition  Zone  of  the 

Delaware  Estuary 


Impingement 


Entrainment 


Four  In  Scope  Facilities 


a.  age  1  equivalent  fish  lost 


>14.3mil/yr  I  >616  mil/yr. 
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estimates  may  well  underestimate  the         approximately  11.6  million  fish  (age  1         species  impacts  (measured  as  partial  as 
full  value  of  the  losses  imposed  by  equivalents)  per  year.  This  translates  replacement  costs  or  production 
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EXHIBIT  13  -BASELINE  IMPACTS  (ANNUAL  AVERAGE)  AT  FOUR  IN  SCOPE  FACILITIES  IN  THE  TRANSITION  ZONE  OF  THE 

Delaware  Estuary— Continued 


b.  #  lbs  lost  to  landed  fishery 

c.  $  value  of  loss  (2001$) 


Impingement 


>438,000  Ibs/yr  ... 
$0.5  mi(-$0.8  mil 


Entralnment 


>16  mil  Ibs/yr. 
$26.0  mil— $46.2  mil. 


In  part,  EPA's  recreational  benefits 
estimates  for  the  Delaware  Estuary  is 
based  on  a  RUM  analysis  of  recreational 
fishing  benefits  from  reduced 
impingement  and  entrainment.  The 
RUM  application  in  the  Delaware 
Estuary  focuses  on  weakfish  and  striped 
bass  fishing  valuation.  Several 
recreational  fishing  studies  have  valued 
weakfish  and  striped  bass,  but  values 
specific  to  these  studies  are  not 
available.  The  study  area  includes 
recreational  fishing  sites  at  the  Delaware 
River  Estuary  and  the  Atlantic  coasts  of 
Delaware  and  New  Jersey. 

EPA  uses  data  for  this  case  study  from 
the  Marine  Recreational  Fishery 
Statistics  Survey  (MRFSS),  combined 
with  the  1994  Add-on  MRFSS  Economic 
Survey  (AMES).  The  study  uses  MFRSS 
information  on  angler  characteristics 
and  angler  preferences,  such  as  where 
they  go  fishing  and  what  species  they 
catch,  to  infer  their  values  for  changes 
in  recreational  fishing  quality.  EPA 
estimated  angler  behavior  using  a  RUM 
for  single-day  trips.  The  study  used 
standard  assumptions  and  specifications 
of  the  RUM  model  that  are  readily 
available  &t>m  the  recreation  demand 
literature.  Among  these  assumptions  are 
that  anglers  choose  fishing  mode  and 
then  the  site  in  which  to  fish;  and  that 
anglers'  choice  of  target  species  is 
exogenous  to  the  model.  EPA  modeled 
an  angler's  decision  to  visit  a  site  as  a 
function  of  site-specific  cost,  fishing  trip 
quality,  presence  of  boat  launching 
facilities,  and  water  quality. 

The  quality  of  a  recreational  fishing 
trip  is  expressed  in  terms  of  the  nimiber 
of  fish  caught  per  hour  of  fishing.  Catch 
rate  is  the  most  important  attribute  of  a 
fishing  site  from  the  angler's 
perspective.  This  attribute  is  also  a 
policy  variable  of  concern  because  catch 
rate  is  a  function  of  fish  abimdance, 
which  may  be  affected  by  fish  mortality 
caused  by  impingement  and 
entrainment. 

The  Agency  combined  the  estimated 
model  coefficients  with  the  estimated 
changes  in  impingement  and 
entrainment  associated  with  various 
cooling  water  intake  structure 
technologies  to  estimate  per  trip  welfare 
losses  frt>m  impingement  and 
entrainment  at  the  cooling  water  intake 
structures  located  in  the  Delaware 


Estuary  transition  zone.  The  estimated 
economic  values  of  recreational  losses 
from  impingement  and  entrainment  at 
the  12  cooling  water  intake  structures 
located  in  the  case  study  area  are  $0.75. 
$2.04,  and  $9.97  per  trip  for  anglers  not 
targeting  any  particular  species  and 
angers  targeting  weakfish  and  striped 
bass,  respectively  (all  in  2001$).  EPA 
then  estimated  benefits  of  reducing 
impingement  and  entrainment  of  two 
species  — weakfish  and  striped  bass — at 
the  four  in  scope  cooling  water  intake 
structures  in  the  case  study  area.  The 
estimated  values  of  an  increase  in  the 
quality  of  fishing  sites  from  reducing 
impingement  and  entrainment  at  the  in 
scope  cooling  water  intake  structures 
are  $0.52.  $1.40  and  $6.90  per  trip  for 
no  target  anglers  and  anglers  targeting 
weakfish  and  striped  bass,  respectively 
(all  in  2001$). 

EPA  also  examined  the  effects  of 
changes  in  fishing  circxunstances  on 
fishing  participation  during  the 
recreational  season.  First,  the  Agency 
used  the  negative  binomial  form  of  the 
Poisson  model  to  model  an  angler's 
decision  concerning  the  number  of 
fishing  trips  per  recreation  season.  The 
number  of  fishing  trips  is  modeled  as 
function  of  the  individual's 
socioeconomic  characteristics  and 
estimates  of  individual  utility  derived 
frt)m  the  site  choice  model.  "The  Agency 
then  used  the  estimated  model 
coefficients  to  estimate  percentage 
changes  in  the  total  number  of 
recreational  fishing  trips  due  to 
improvements  in  recreational  site 
quality.  EPA  combined  fishing 
participation  data  for  Delaware  and  New 
Jersey  obtained  from  MFRSS  with  the 
estimated  percentage  change  in  the 
nimiber  of  trips  under  various  policy 
scenarios  to  estimate  changes  in  total 
participation  stenmiing  bom  changes  in 
the  fishing  site  quality  in  the  study  area. 
The  MRFSS  fishing  participation  data 
include  information  on  both  single-day 
and  multiple-day  trips.  The  Agency 
assumed  that  per  day  welfare  gain  bom 
improved  fishing  site  quality  is 
independent  of  trip  length.  EPA 
therefore  calculated  total  fishing 
participation  for  this  analysis  as  the  simi 
of  the  number  of  single  day  trips  and  the 
number  of  fishing  days  corresponding  to 
miiltiple  day  trips.  Analysis  results 


indicate  that  improvements  in  fishing 
site  quality  from  reducing  impingement 
and  entrainment  at  all  in  scope  facilities 
will  increase  the  total  number  of  fishing 
days  in  Delaware  and  New  Jersey  by 
9.464. 

EPA  combined  fishing  participation 
estimates  with  the  estimated  per  trip 
welfare  gain  under  various  policy 
scenarios  to  estimate  the  value  to 
recreational  anglers  of  changes  in  catch 
rates  resulting  from  changes  in 
impingement  and  entrainment  in  the 
Delaware  Estuary  transition  zone.  EPA 
calculated  low  and  high  estimates  of 
economic  values  of  recreational  losses 
from  impingement  and  entraiimient  by 
multiplying  the  estimated  per  trip 
welfare  gain  by  the  baseline  and  policy 
scenario  nimiber  of  trips,  respectively. 
The  estimated  recreational  losses 
(2001$)  to  Delaware  and  New  Jersey 
anglers  from  impingement  and 
entrainment  of  2  species  at  all  Phase  II 
existing  facilities  in  the  transitional 
estuary,  and  all  facilities  in  the 
transitional  estuary  range  from  $0.2  to 
$0.3  and  from  $7.2  to  $13.2  million, 
respectively.  Using  similar  calculations, 
the  Agency  estimated  that  reducing 
impingement  and  entrainment  of 
weakfish  and  striped  bass  at  the  four  in 
scope  cooling  water  intake  structures  in 
the  transition  zone  will  generate  $5.2  to 
$9.3  million  (2001$)  annually,  in 
recreational  fishing  benefits  alone,  to 
Delaware  and  New  Jersey  anglers. 

In  interpreting  the  results  of  the  case 
study  analysis,  it  is  important  to 
consider  several  critical  caveats  and 
limitations  of  the  analysis.  For  example, 
in  the  economic  valuation  component  of 
the  analysis,  valuation  of  impingement 
and  entrainment  losses  is  often 
complicated  by  the  lack  of  market  value 
for  forage  species,  which  may  comprise 
a  large  proportion  of  total  losses.  EPA 
estimates  that  more  than  500  million  age 
1  equivalents  of  bay  anchovy  may  be 
lost  to  entrainment  at  transition  zone 
cooling  water  intake  structure  each  year 
(over  85  percent  of  the  total  of  over  616 
million  estimated  lost  age  1  individuals 
for  all  8j>ecies  combined).  Bay  anchovy 
has  no  direct  market  value,  but  it  is 
nonetheless  a  critical  component  of 
estuarine  food  webs.  EPA  included 
forage  species  impacts  in  the  economic 
benefits  calctilations,  but  the  final 
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estimates  may  well  underestimate  the 
full  value  of  the  losses  imposed  by 
impingement  and  entrainment.  Thus,  oh 
the  whole,  EPA  believes  the  estimates 
developed  here  probably  underestimate 
the  economic  benefits  of  reducing 
impingement  and  entrainment  in  the 
Delaware  transition  zone. 

2.  Ohio  River  (Large  Rivers) 

EPA  evaluated  the  impacts  of 
impingement  and  entrainment  using 
facility-generated  data  at  9  cooling  water 
intake  structiu«s  along  a  500  mile 
stretch  of  the  Ohio  River,  sparming  from 
the  western  portion  of  Pennsylvania, 
along  the  southern  border  of  Ohio,  and 
into  eastern  Indiana.  The  results  were 
then  extrapolated  to  the  20  other  in 
scope  facilities  along  this  stretch  of  the 
river  (a  total  of  29  facilities  are  expected 
to  be  in  scope  for  this  rulemaking,  and 
another  19  facilities  are  out-of-scope). 

To  estimate  impingement  and 
entrainment  impacts  for  the  Ohio.  EPA 
evaluated  the  available  impingement 
and  entrainment  monitoring  data  at  9 
case  study  facilities  (W.C.  Beckjord. 
Cardinal.  Clifty  Creek.  Kammer.  Kyger 
Creek.  Miami  Fort.  Philip  Spom. 
Tanners  Creek,  and  WH  Sanunis).  The 
results  from  these  9  facilities  with 
impingement  and  entrainment  data 
were  then  extrapolated  to  the  remaining 
in  scope  facilities  to  derive  an 
impingement  and  entrainment  baseline 
for  all  facilities  subject  to  the  proposed 
rule  (additional  extrapolations  were  also 
made  to  out-of-scope  facilities  so  that 
total  impingement  and  entrainment 
could  be  estimated  as  well).  The 
extrapolations  were  made  on  the  basis 
of  relative  operating  size  (operating 
MOD)  and  by  river  pool  (Hannibal. 
Markland,  McAlpine,  New  Cumberland, 
Pike  Island,  and  Robert  C.  Byrd  pools). 

The  results  indicate  that  impingement 
at  all  facilities  (in  scope  and  out-of- 
scope)  causes  the  mortality  of 


approximately  11.6  million  fish  (age  1 
equivalents)  per  year.  This  translates 
into  over  1.11  million  pounds  of  fishery 
production  foregone  per  year,  and  over 
15.000  poimds  of  lost  fishery  yield 
annually. 

For  in  scope  facilities  only,  the  results 
indicate  that  impingement  causes  the 
mortality  of  approximately  11.3  million 
fish  (age  1  equivalents)  per  year  (97.8 
percent  of  all  impingement).  This 
translates  into  nearly  1.09  million 
pounds  of  fishery  production  foregone 
per  year,  and  nearly  15.000  pounds  of 
lost  fishery  yield  annually  (98.1  percent 
and  97.1  percent  of  the  total, 
respectively). 

For  entrainment.  the  results  indicate 
that  all  facilities  combined  (in  scope 
and  out-of-scope)  cause  the  mortality  of 
approximately  24.4  million  fish  (age  1 
equivalents)  per  year.  This  translates 
into  over  10.08  million  pounds  of 
fishery  production  foregone  per  year, 
and  over  39.900  pounds  of  lost  fishery 
yield  annually. 

For  in  scope  facilities  only,  the  results 
indicate  that  entrainment  causes  the 
mortality  of  approximately  23.0  million 
fish  (age  1  equivalents)  per  year  (94.2 
percent  of  all  entrainment).  This 
translates  into  nearly  9.89  million 
pounds  of  fishery  production  foregone 
per  year,  and  over  39.000  poimds  of  lost 
fishery  jield  annually  (98.1  percent  and 
97.7  percent  of  the  total,  respectively). 

In  addition  to  estimating  the  physical 
impact  of  impingement  and  entrauiment 
in  terms  of  numbers  of  fish  lost  because 
of  the  operation  of  all  in  scope  and  out- 
of-scope  cooling  water  intake  structures 
in  the  Ohio  River  case  study  area.  EPA 
also  estimated  the  baseline  economic 
value  of  the  losses  from  impingement 
and  entraiimient.  The  economic  value  of 
these  losses  is  based  on  benefits 
transfer-based  values  applied  to  losses 
to  the  recreational  fishery,  nonuse 
values,  and  the  partial  value  of  forage 


species  impacts  (measured  as  partial  as 
replacement  costs  or  production 
foregone).  This  provides  an  indication 
of  the  estimated  cumulative  impact  of 
impingement  and  entrainment  at  the  all 
in  scope  and  out-of-scope  cooling  water 
intake  structures  in  the  case  study  area, 
based  on  data  available  for  the  9  case 
study  facilities  with  usable 
impingement  and  entrainment  data,  and 
then  extrapolated  to  the  other  facilities 
on  the  basis  of  flow  and  river  pool. 

Average  historical  losses  from  all  in 
scope  facilities  in  the  case  study  area  for 
impingement  are  valued  using  benefits 
transfer  at  betwaen  roughly  $0.1  million 
and  $1.4  million  per  year  (in  2001$). 
Average  historical  losses  from 
entrainment  are  valued  using  benefits 
transfer  at  between  approximately  $0.8 
million  and  $2.4  million  per  year  (all  in 
2001$)  for  in  scope  facilities. 

EPA  also  estimated  a  random  utility 
model  (RUM)  to  provide  primary 
estimates  of  the  recreational  fishery 
losses  associated  v^th  impingement  and 
entrainment  in  the  Ohio  River  case 
study  area.  This  primary  research 
results  supplement  the  benefits  transfer 
estimates  derived  by  EPA.  The  average 
annual  recreation-related  fishery  losses 
at  all  facilities  in  the  case  study  amount 
to  approximately  $8.4  million  (in  2001$) 
per  year  (impingement  and  entrainment 
impacts  combined).  For  the  in  scope 
facilities  covered  by  the  proposed  Phase 
II  rule,  the  losses  due  to  impingement 
and  entrainment  were  estimated  via  the 
RUM  to  amount  to  approximately  $8.3 
million  per  year  (in  2001$).  Results  for 
the  RUM  analysis  were  merged  with  the 
benefits  transfer-based  estimates  in  a 
manner  that  avoids  double  counting, 
and  indicate  that  baseline  losses  at  in 
scope  facilities  amount  to  between  $3.5 
million  and  $4.7  million  per  year  for 
impingement  and  between  $9.3  and  $9.9 
million  per  year  for  entrainment  (in 
2001$)  (see  Exhibit  14). 


Exhibit  14.— Baseline  Impacts  (Annual  Average)  in  tHE  Ohio  River  at  In  Scope  Faciuties 


Impingement 


Entrainment 


29  in  Scope  Facilities 


a.  age  1  equivalent  fish  lost  .. 

b.  #  lbs  lost  to  landed  fishery 

c.  $  value  of  loss  (2001$) 


>  11.3  mll/yr  

>  1.1  mil  Ibs/yr 

$3.5  mil— $4.7  mil/yr 


>  23.0  mil/yr 

>  9.9  mil  Ibs/yr 
$9.3  mil— $9.9  mil/yr 


In  interpreting  the  results  of  the  case 
study  analysis,  it  is  important  to 
consider  several  critical  caveats  and 
limitations  of  the  analysis.  In  the 
economic  valuation  component  of  the 
analysis,  valuation  of  impingement  and 
entraiiiment  losses  is  often  complicated 


by  the  lack  of  market  value  for  forage 
species,  which  may  comprise  a  large 
proportion  of  total  losses.  Forage  species 
have  no  direct  market  value,  but  are 
nonetheless  a  critical  component  of 
aquatic  food  webs.  EPA  included  forage 
species  impacts  in  the  economic 


benefits  calcidations,  but  because 
techniques  for  valuing  such  losses  are 
limited,  the  final  estimates  may  well 
underestimate  the  full  ecological  and 
economic  value  of  these  losses. 

In  addition,  the  Ohio  River  case  study 
is  intended  to  reflect  the  level  of 
impingement  and  entrainment,  and 
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4.  The  Great  Lakes 


particularly  for  forage  species  for  which     valuation  approaches  (e.g.,  commercial 
valuation  techniques  are  limited.  The         and  recreational  fishing  impacts 


17196 


Federal  Register / Vol.  67.  No.  68 /Tuesday.  April  9.  2002 / Proposed  Rules 


hence  the  benefits  associated  with 
reducing  impingement  and  entrainment 
impacts,  for  cooling  water  impact 
structures  along  major  rivers  of  the  U.S. 
However,  there  are  several  factors  that 
suggest  that  the  Ohio  River  case  study 
findings  may  be  a  low-end  scenario  in 
terms  of  estimating  the  benefits  of  the 
proposed  regulation  at  facilities  along 
major  inland  rivers  of  the  U.S.  These 
factors  include  the  following: 

•  The  impingement  and  entrainment 
data  developed  by  the  facilities  were 
limited  to  one  year  only,  and  are  from 
1977  (nearly  25  years  ago)  and  pertain 
to  a  period  of  time  when  water  quality 
in  the  case  study  area  was  worse  than 
it  is  cxuxently.  This  suggests  that  the 
numbers  of  impinged  and  entrained  fish 
today  (the  regulatory  baseline)  would  be 
appreciably  higher  than  observed  in  the 
data  collection  period.  In  addition,  the 
reliance  on  a  monitoring  period  of  one 
year  or  less  implies  that  the  naturally 
high  variability  in  fishery  populations  is 
not  captured  in  the  analysis,  and  the 
results  may  reflect  a  year  of  above  or 
below  average  impingement  and 
entrainment. 

•  The  Ohio  River  is  heavily  impacted 
by  numerous  significant  anthropogenic 
stressors  in  addition  to  impingement 
and  entrainment.  The  river's  hydrology 
has  been  extensively  modified  by  a 
series  of  20  dams  and  pools,  and  the 
river  also  has  been  extensively  impacted 
by  municipal  and  industrial  wastewater 
discharges  along  this  heavily  populated 
and  industrialized  corridor.  To  the 
degree  to  which  these  multiple  stressors 
were  atypically  extensive  along  the 
Ohio  River  (in  1977)  relative  to  those 
along  other  cooling  water  intake 
structure-impacted  rivers  in  the  U.S.  (in 


2002),  the  case  study  will  yield  smaller 
than  typical  impingement  and 
entrainment  impact  estimates. 

•  The  Ohio  River  is  very  heavily 
impacted  by  cumulative  effects  of 
impingement  and  entrainment  over  time 
and  across  a  large  number  of  cooling 
water  intake  structures.  The  case  study 
segment  of  the  river  has  29  facilities  that 
are  in  scope  for  the  Phase  n  rulemaking, 
plus  an  additional  19  facilities  that  are 
out  of  scope.  Steam  electric  power 
generation  accounted  for  5,873  MGD  of 
water  withdrawal  from  the  river  basin, 
more  than  90  percent  of  the  total  surface 
water  withdrawals,  according  to  1995 
data  from  USGS. 

In  conclusion,  several  issues  and 
limitations  in  the  impingement  and 
entrainment  data  for  the  Ohio  case 
study  (e.g.,  the  reliance  on  data  for  one 
year,  nearly  25  years  ago),  and  the  many 
stressors  that  affect  the  river  (especially 
in  the  1977  time  frame),  suggest  that  the 
results  obtained  by  EPA  underestimate 
the  benefits  of  the  rule  relative  to 
current  Ohio  River  conditions.  The 
residts  are  also  likely  to  underestimate 
the  benefits  value  of  impingement  and 
entrainment  reductions  at  other  inland 
river  facilities. 

3.  San  Francisco  Bay /Delta  (Pacific 
Coast  Estuaries) 

The  results  of  EPA's  evaluation  of 
impingement  and  entrainment  of  striped 
bass,  and  threatened  and  endangered 
and  other  special  status  fish  species  at 
the  Pittsbxu^  and  Contra  Costa  facilities 
in  the  San  Francisco  Bay/Delta 
demonstrate  the  significant  economic 
benefits  that  can  be  achieved  if  losses  of 
highly  valued  species  are  reduced  by 
the  proposed  section  316(b)  rule.  The 


benefits  were  estimated  by  reference  to 
other  programs  already  in  place  to 
protect  and  restore  the  declining  striped 
bass  population  and  threatened  and 
endangered  fish  species  of  the  San 
Francisco  Bay/Delta  region.  The  special 
status  species  that  were  evaluated 
included  delta  smelt,  threatened  and 
endangered  runs  of  chinook  salmon  and 
steelhead,  sacramento  splittail,  and 
longfin  smelt. 

Based  on  limited  facility  data,  EPA 
estimates  that  the  striped  bass 
recreational  catch  is  reduced  by  about 
165,429  fish  per  year  due  to 
impingement  at  die  two  facilities  and 
185,073  fish  per  year  due  to 
entraiiunent.  Estimated  impingement 
losses  of  striped  bass  are  valued  at 
between  $379,000  and  $589,000  per 
year,  and  estimated  entrainment  losses 
are  valued  at  between  $2.58  million  to 
$4.01  million  per  year  (all  in  2001$). 

EPA  estimates  that  the  total  loss  of 
special  status  fish  species  at  the  two 
facilities  is  145.003  age  1  equivalents 
per  year  resulting  from  impingement 
and  269,334  age  1  equivalents  per  year 
due  to  entrainment.  Estimated 
impingement  losses  of  these  species  are 
valued  at  between  $12.38  million  and 
$42.65  million  per  year,  and  estimated 
entrainment  losses  are  valued  at 
between  $23.1  million  and  $79.2      ' 
million  per  year  (all  in  2001$). 

The  estimated  value  of  the 
recreational  losses  and  the  special  status 
species  losses  combined  range  from 
$12.8  million  to  $43.2  million  per  year 
for  impingement  and  from  $25.6  million 
to  $83.2  million  per  year  for 
entraiiunent  (all  in  2001$)  (see  Exhibit 
15). 


Exhibit  15.— Baseline  Impacts  (Annual  Average)  for  Special  Status  Fish  Species  at  2  Facilities  in  the  San 

Francisco  Bay/Delta 


a.  age  1  equivalent  fish  lost  

b.  number  of  striped  bass  lost  to  reaeational  catch 

c.  $  value  of  combined  loss  (2001$) 


Impingement 

TWO  In  Scope  FacllitiM 

>  145,000/yr  

165,429 

$12.8  mil— $43.2  miVyr  


Entrainment 


>269,000/yr 

185,073 

$25.6  mil— $83.2  mil/yr 


In  interpreting  these  results,  it  is 
important  to  consider  several  critical 
caveats  and  limitations  of  the  analysis. 
No  commercial  fisheries  losses  or  non- 
special  status  forage  species  losses  are 
included  in  the  analysis.  Recreational 
losses  are  analyzed  only  for  striped  bass. 
There  are  also  uncertainties  about  the 
effectiveness  of  restoration  programs  in 
terms  of  meeting  s(>ecial  status  fishery 
outcome  targets. 


It  is  also  important  to  note  that  under 
the  Endangered  Species  Act,  losses  of 
all  life  stages  of  endangered  fish  are  of 
concern,  not  simply  losses  of  adults. 
However,  because  methods  are 
unavailable  for  valuing  losses  of  fish 
eggs  and  larvae,  EPA  valued  the  losses 
of  threatened  and  endangered  species 
based  on  the  estimated  number  of  age  1 
equivalents  that  are  lost.  Because  the 
number  of  age  1  equivalents  can  be 
substantially  less  than  the  original 


number  of  eggs  and  larvae  lost  to 
impingement  and  entraiiunent.  and 
because  the  life  history  data  required  to 
calculate  age  1  equivalent  are  uncertain 
for  these  rare  species,  this  method  of 
quantifying  impingement  and 
entrainment  losses  may  result  in  an 
imderestimate  of  the  true  benefits  to 
society  of  the  proposed  section  316(b) 
regulation. 
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4.  The  Great  Lakes 

EPA  examined  the  estimated 
economic  value  of  impingement  and 
entrainment  at  J.R.  Whiting  before 
installation  of  a  deterrent  net  to  reduce 
impingement  to  estimate  the  historical 
losses  of  the  facility  and  potential 
impingement  and  entrainment  damages 
at  other  Great  Lakes  facilities  that  do  not 
employ  technologies  to  reduce 
impingement  or  entrainment.  Average 
impingement  without  the  net  is  valued 
at  between  $0.4  million  and  $1.2 
million  per  year,  and  average 
entrainment  is  valued  at  between 
$42,000  and  $1.7  million  per  year  (all  in 
2001$)  (see  Exhibit  16). 

The  midpoints  of  the  pre-net  results 
from  the  benefits  transfer  approach  were 
used  as  the  lower  ends  of  the  valuations 
losses.  The  upper  ends  of  the  valuation 
of  losses  reflect  results  of  the  Habitat- 
based  Replacement  Cost  (HRC)  method 
for  valuing  impingement  and 
entrainment  losses.  HRC-based 
estimates  of  the  economic  value  of 
impingement  and  entrainment  losses  at 
J.R.  Whiting  were  included  with  the 
transfer-based  estimates  to  provide  a 
better  estimate  of  loss  values. 


particularly  for  forage  species  for  which 
valuation  techniques  are  limited.  The 
HRC  technique  is  designed  to  provide  a 
more  comprehensive,  ecological-based 
valuation  of  impingement  and 
entrainment  losses  than  valuation  by  . 
traditional  commercial  and  recreational 
impacts  methods.  Losses  are  valued  on 
the  basis  of  the  combined  costs  for 
implementing  habitat  restoration 
actions,  administering  the  programs, 
and  monitoring  the  increased 
production  after  the  restoration  actions. 
In  a  complete  HRC,  these  costs  are 
developed  by  identifying  the  preferred 
habitat  restoration  alternative  for  each 
species  with  impingement  and 
entrainment  losses  and  then  scaling  the 
level  of  habitat  restoration  until  the 
losses  across  all  the  species  in  that 
category  have  been  offset  by  expected 
increases  in  production  of  each  species. 
The  total  value  of  impingement  and 
entrainment  losses  at  the  facility  is  then 
calculated  as  the  sum  of  the  costs  across 
the  categories  of  preferred  habitat 
restoration  alternatives. 

The  HRC  method  is  thus  a  supply- 
side  approach  for  valuing  impingement 
and  entrainment  losses  in  contrast  to  the 
more  typically  used  demand-side 


valuation  approaches  (e.g.,  commercial 
and  recreational  fishing  impacts 
valuations).  An  advantage  of  the  HRC 
method  is  that  the  HRC  values  can    " 
easily  address  losses  for  species  lacking 
a  recreational  or  commercial  fishery 
value  (e.g.,  forage  species  that  typically 
are  a  large  proportion  of  impingement 
and  entrainment  impacts,  but  that  are 
not  readily  valued  in  a  traditional 
benefits  analysis).  Further,  the  HRC 
explicitly  recognizes  and  captiues  the 
fundamental  ecological  relationships 
between  impinged  and  entrained 
organisms  and  their  siirrounding 
environment  by  valuing  losses  through 
the  cost  of  the  actions  required  to 
provide  an  offsetting  increase  in  the 
existing  populations  of  those  species  in 
their  natural  environment. 

Impingement  losses  at  J.R.  Whiting 
with  an  aquatic  barrier  net  are  estimated 
to  be  reduced  by  92  percent,  while 
entrainment  losses  are  not  significantiy 
affected.  Thus,  losses  with  a  net  are 
valued  at  between  $29,000  and  $99,000 
for  impingement  and  between  $42,000 
and  $1.7  million  per  year  for 
entrainment  (all  in  2001$)  (see  Exhibit 
17). 


Exhibit  16.— Baseline  Impacts  (Annual  Average)  for  J.R.  Whiting  Without  Net 


Impingement 


Entrainment 


One  Great  Lakes  Facility 


a.  age  1  equivalent  fish  lost  .. 

b.  #  lbs  lost  to  landed  fishery 

c.  $  value  of  loss  (2001$) 


>1.8  mil/yr 

>21.4  mil  Ibs/yr 

$0.4  mil-$1 .2  mil/yr 


>290,000/yr. 
>  404,000  Ibs/yr. 
$42,000-$1. 7  mil/yr. 


EXHIBIT  17.— Baseline  Impacts  (Annual  Average)  for  J.R.  Whiting  Without  Net 


a.  age  1  equivalent  fish  lost  .. 

b.  #  lbs  lost  to  landed  fishery 

c.  $  value  of  loss  (2001$) 


Impingement 


Entrainment 


One  Great  Lakes  Facility 


>0.1  mil/yr 

>1.7  mil  Ibs/yr 

$29,000-$99,000/yr 


>290,000/yr. 
>404,000  Ibs/yr. 
$42,00O-$1. 7  mil/yr. 


5.  Tampa  Bay 

To  evaluate  potential  impingement 
and  entrainment  impacts  of  cooling 
water  intake  structxu'es  in  estuaries  of 
the  Gulf  Coast  and  Southeast  Atlantic. 
EPA  evaluated  impingement  and 
entrainment  rates  at  the  Big  Bend 
facility  in  Tampa  Bay.  EPA  estimated 
that  the  impingement  impact  of  Big 
Bend  is  420.000  age  1  equivalent  fish 
and  over  11.000  pounds  of  lost  fishery 
yield  per  year.  The  entrainment  impact 
is  7.71  billion  age  1  equivalent  fish  and 
over  nearly  23  million  poimds  of  lost 
fishery  yield  per  year.  Extrapolation  of 
these  losses  to  other  Tampa  Bay 


facilities  indicated  a  cuumulative 
impingement  impact  of  1  million  age  1 
fish  (27,000  povmds  of  lost  fishery  yield) 
and  a  cumulative  entrainment  impact  of 
19  billion  age  1  equivalent  fish  (56 
million  poimds  of  lost  fishery  yield) 
each  year. 

The  results  of  EPA's  evaluation  of  the 
dollar  value  of  impingement  and 
entrainment  losses  at  Big  Bend,  as 
calculated  using  benefits  transfer, 
indicate  that  baseline  economic  losses 
range  from  $61,000  to  $67,000  per  year 
for  impingement  and  from  $7.1  million 
to  $7.4  million  per  year  for  entrainment 
(all  in  2001$).  Baseline  economic  losses 


using  benefits  transfer  for  all  in  scope 
facilities  in  Tampa  Bay  (Big  Bend,  PL 
Bartow,  FJ  Gannon,  and  Hookers  Point) 
range  from  $150,000  to  $165,000  for 
impingement  and  from  $17.5  million  to 
$18.5  million  per  year  for  entrainment 
(all  in  2001$). 

EPA  also  developed  a  random  utility 
model  (RUM)  approach  to  estimate  the 
effects  of  improved  fishing 
opportxinities  due  to  reduced 
impingement  and  entrainment  in  the 
Tampa  Bay  Region.  Cooling  water  intake 
structures  withdrawing  water  from 
Tampa  Bay  impinge  and  entrain  many 
of  the  species  sou^t  by  recreational 
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$303,000  per  year  for  entrainment  (all  in    over  20  years).  Combining  both 

20(11  S)  approaches,  the  value  of  impingement 


and  entrainment  on  fish  populations  are 
constant  over  time  (i.e.,  that  fish  kills  do 
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anglers.  These  species  include  spotted 
seatrout,  black  drum,  sheepshead. 
pinfish,  and  silver  perch.  The  study  area 
includes  Tampa  Bay  itself  and  coastal 
sites  to  the  north  and  south  of  Tampa 

Bay. 

The  study's  main  assumption  is  that 
anglers  will  get  greater  satisfaction,  and 
thus  greater  economic  value,  from  sites 
where  the  catch  rate  is  higher,  all  else 
being  equal.  This  benefit  may  occur  in 
two  ways:  first,  an  angler  may  get 
greater  enjoyment  irom  a  given  fishing 
trip  when  catch  rates  are  higher,  and 
thus  get  a  greater  value  per  trip;  second, 
anglers  may  take  more  fishing  trips 
when  catch  rates  are  higher,  resulting  in 
greater  overall  value  for  fishing  in  the 

region. 

EPA's  analysis  of  improvements  in 
recreational  fishing  opportimities  in  the 
Tampa  Bay  Region  relies  on  a  subset  of 
the  1997  Marine  Recreational  Fishery 
Statistics  Survey  (MRFSS)  combined 
with  the  1997  Add-on  MRFSS  Economic 
Survey  (AMES)  and  the  follow-up 
telephone  survey  for  the  Southeastern 
United  States.  The  Agency  evaluated 
five  species  and  species  groups  in  the 
model:  drums  (including  red  and  black 
drum),  spotted  seatrout,  gamefish, 
snapper-grouper,  and  all  other  species. 
Impingement  and  entrainment  was 
found  to  affect  black  drum,  spotted 
seatrout,  and  sheepshead  which  is 
included  in  the  snapper-grouper  species 

category. 

EPA  estimated  both  a  random  utility 
site  choice  model  and  a  negative 
binomial  trip  participation  model.  The 
random  utility  model  assumes  that 
anglers  choose  the  site  that  provides 
them  with  the  greatest  satisfaction, 
based  on  the  characteristics  of  different 
sites  and  the  travel  costs  associated  with 
visiting  different  sites.  The  trip 
participation  model  assumes  that  the 
total  number  of  trips  taken  in  a  year  are 
a  function  of  the  value  of  each  site  to  the 
angler  and  characteristics  of  the  angler. 


To  estimate  changes  in  the  quality  of 
fishing  sites  under  different  policy 
scenarios,  EPA  relied  on  the  recreation€d 
fishery  landings  data  by  State  and  the 
estimates  of  recreational  losses  from 
impingement  and  entrainment  on  the 
relevant  species  at  the  Tampa  Bay 
cooling  water  intake  structures.  The 
Agency  estimated  changes  in  the  quality 
of  recreational  fishing  sites  under 
different  policy  scenarios  in  terms  of  the 
percentage  change  in  the  historic  catch 
rate.  EPA  divided  losses  to  the 
recreational  fishery  from  impingement 
and  entrainment  by  the  total 
recreational  landings  for  the  Tampa  Bay 
area  to  calculate  the  percent  change  in 
historic  catch  rate  from  baseline  losses 
(i.e.,  eliminating  impingement  and 
entrainment  completely). 

The  results  show  that  anglers 
targeting  black  drum  have  the  largest 
per  trip  welfare  gain  ($7.18  in  2001$) 
from  eliminating  impingement  and 
entrainment  in  the  Tampa  region. 
Anglers  targeting  spotted  seatrout  and 
sheepshead  have  smaller  per-trip  gains 
($1.80  and  $1.77  respectively,  in  2001$). 
The  large  gains  for  black  dnim  are  due 
to  the  large  predicted  increase  in  catch 
rates.  In  general,  based  on  a 
hypothetical  one  fish  per  trip  increase 
in  catch  rate,  gamefish  and  snapper- 
grouper  are  the  most  highly  valued  fish 
in  the  study  area,  followed  by  drums 
and  spotted  seatrout. 

EPA  calculated  total  economic  values 
by  combining  the  estimated  per  trip 
welfare  gain  with  the  total  number  of 
trips  to  sites  in  the  Tampa  Bay  region. 
EPA  used  the  estimated  trip 
participation  model  to  estimate  the 
percentage  change  in  the  number  of 
fishing  trips  with  the  elimination  of 
impingement  and  entrainment.  These 
estimated  percentage  increases  are  0.93 
percent  for  anglers  who  target 
sheepshead,  0.94  percent  for  anglers 
who  target  spotted  seatrout,  and  3.82 


percent  for  anglers  who  target  black 
drum. 

If  impingement  and  entrainment  is 
eliminated  in  the  Tampa  region,  total 
benefits  are  estimated  to  be  $2,428,000 
per  year  at  the  baseline  number  of  trips, 
and  $2,458,000  per  year  at  the  predicted 
increased  number  of  trips  (all  in  2001$). 
At  the  baseline  number  of  trips,  the 
impingement  and  entrainment  benefits 
to  black  drum  anglers  are  $270,000  per 
year;  benefits  to  spotted  seatrout  anglers 
are  $2,016,000  per  year;  and  benefits  to 
sheepshead  anglers  are  $143,000  per 
year  (all  in  2001$). 

Results  for  the  RUM  analysis  were 
merged  with  the  benefits  transfer-based 
estimates  to  create  an  estimate  of 
recreational  fishery  losses  from 
impingement  and  entrainment  in  a 
manner  that  avoids  double  coimting  of 
the  recreation  impacts.  Baseline 
economic  losses  combining  both 
approaches  for  all  in  scope  facilities  in 
Tampa  Bay  (Big  Bend,  PL  Bartow,  FJ 
Gannon,  and  Hookers  Point)  range  from 
$0.80  million  to  $0.82  million  for 
impingement  and  from  $20.0  million  to 
$20.9  million  per  year  for  entrainment 
(all  in  2001$)  (see  Exhibit  18). 

For  a  variety  of  reasons,  EPA  believes 
that  the  estimates  developed  here, 
underestimate  the  value  of  impingement 
and  entrainment  losses  at  Tampa  Bay 
facilities.  EPA  assumed  that  the  effects 
of  impingement  and  entrainment  on  fish 
populations  are  constant  over  time  (i.e., 
that  fish  kills  do  not  have  cumulatively 
greater  impacts  on  diminished  fish 
populations).  EPA  also  did  not  analyze 
whether  the  number  of  fish  affected  by 
impingement  and  entrainment  would 
increase  as  populations  increase  in 
response  to  improved  water  quality  or 
other  improvements  in  environmental 
conditions.  In  the  economic  analyses, 
EPA  also  assumed  that  fishing  is  the 
only  recreational  activity  affected. 


Exhibit  18.— Baseline  Impacts  (Annual  Average)  for  Tampa  Bay 


Impingement 


Entrainment 


Four  In  Scope  FacilttiM 


a.  age  1  equivalent  fish  lost  .. 

b.  #  lbs  lost  to  landed  fishery 

c.  S  value  of  loss  (2001$) 


>1  m«/yr 

>27,000  Ibs/yr 

$0.80  mil-$0.82  mii/yr 


>19  btilion/yr. 
>56  million  Ibs/yr. 
$20.0  mil-$20.9  mil/yr. 


6.  Brajrton  Point 

EPA  evaluated  cumulative 
impingement  and  entrainment  impacts 
at  the  Brayton  Point  Station  facility  in 
Mount  Hope  Bay  in  Somerset, 
Massachusetts.  EPA  estimates  that  the 
cumulative  impingement  impact  is 


69,300  age  1  equivalents  and  5,100 
poimds  of  lost  fishery  yield  per  year. 
The  cumulative  entrainment  impact 
amounts  to  3.8  million  age  1  equivalents 
and  70,400  pounds  of  lost  fishery  yield 
each  year. 


The  results  of  EPA's  evaluation  of  the 
dollar  value  of  impingement  and 
entrainment  losses  at  Brayton  Point  (as 
calculated  using  benefits  transfer) 
indicate  that  baseline  economic  losses 
range  from  $7,000  to  $12,000  per  year 
for  impingement  and  from  $166,000  to 
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Exhibit  21.— Baseline  Impacts  (Annual  Average)  for  Pilgrim— Continued 
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$303,000  per  year  for  entrainment  (all  in 
2001$). 

EPA  also  developed  an  Habitat-based 
Replacement  Cost  (HRC)  analysis  to 
examine  the  costs  of  restoring 
impingement  and  entrainment  losses  at 
Brayton  Point.  These  HRC  estimates 
were  merged  with  the  benefits  transfer 
results  to  develop  a  more 
comprehensive  range  of  loss  estimates. 
The  HRC  results  were  used  as  an  upper 
bound  and  the  midpoint  of  the  benefits 
transfer  method  was  used  as  a  lower 
bound  (HRC  annualized  at  7  percent 


over  20  years).  Combining  both 
approaches,  the  value  of  impingement 
and  entrainmentlosses  at  Brayton  Point 
range  from  approximately  $9,000  to 
$890,00  per  year  for  impingement,  and 
from  $0.2  million  to  $28.3  million  per 
year  for  entrainment  (all  in  2001$)  (see 
Exhibit  19). 

For  a  variety  of  reasons,  EPA  believes 
that  the  estimates  developed  here 
imderestimate  the  total  economic 
benefits  of  reducing  impingement  and 
entrainment  at  Brayton  Point.  EPA 
assumed  that  the  effects  of  impingement 


and  entrainment  on  fish  populations  are 
constant  over  time  (i.e.,  that  fish  kills  do 
not  have  cumulatively  greater  impacts 
on  diminished  fish  populations).  EPA 
also  did  not  analyze  whether  the 
number  of  fish  affected  by  impingement 
and  entrainment  would  increase  as 
populations  increase  in  response  to 
improved  water  quality  or  other 
improvements  in  environmental 
conditions.  In  the  economic  analyses, 
EPA  also  assumed  that  fishing  is  the 
only  recreational  activity  affected. 


Exhibit  19.— Baseline  Impacts  (Annual  Average)  for  Brayton  Point 


Impingement 


Entrainment 


One  In  Scope  Facility 


a.  age  1  equivalent  fish  lost  .. 

b.  #  lbs  lost  to  landed  fishery 

c.  S  value  of  loss  (2001$) 


>69,300/yr  

>5,100  Ibs/yr 

$9,000-$890,000/yr , 


>3.8  mil/yr. 
>70,400  Ibs/yr. 
$0.2  mil-$28.3  mil/yr. 


7.  Seabrook  Pilgrim 

The  results  of  EPA's  evaluation  of 
impingement  and  entrainment  rates  at 
Seabrook  and  Pilgrim  indicate  that 
impingement  and  entrainment  at 
Seabrook's  offshore  intake  is 
substantially  less  than  impingement  and 
entrainment  at  Pilgrim's  nearshore 
intake.  Impingement  per  MGD  averages 
68  percent  less  and  entrainment 
averages  58  percent  less  at  Seabrook. 
The  species  most  commonly  impinged 
at  both  facilities  are  primarily  winter 
flounder,  Atlantic  herring,  Atlantic 
menhaden,  and  red  hake.  These  are 
species  of  commercial  and  recreational 
interest.  However,  the  species  most 
commonly  entrained  at  the  facilities  are 
predominately  forage  species.  Because  it 
is  difficult  to  assign  an  economic  value 
to  such  losses,  and  because  entrainment 
losses  are  much  greater  than 
impingement  losses,  the  benefits  of  an 
offshore  intake  or  other  technologies 
that  may  reduce  impingement  and 
entrainment  at  these  facilities  are  likely 


to  be  underestimated.  There  also  are 
several  important  factors  in  addition  to 
the  intake  location  (nearshore  versus 
offshore)  that  complicate  the 
comparison  of  impingement  and 
entrainment  at  the  Seabrook  facility  to 
impingement  and  entrainment  at 
Pilgrim  (e.g.,  entrainment  data  are  based 
on  different  flow  regimes,  different 
years  of  data  collection,  and  protocols 
for  reporting  monitoring  results). 

Average  impingement  losses  at 
Seabrook  are  valued  at  between  $3,500 
and  $5,200  per  year,  and  average 
entrainment  losses  are  valued  at 
between  $142,000  and  $315,000  per 
year  (all  in  2001$)  (see  Exhibit  20). 
Average  impingement  losses  at  Pilgrim 
are  v|lued  at  between  $3,300  and  $5,000 
per  year,  and  average  entrainment  losses 
are  valued  at  between  $523,500  and 
$759,300  per  year  (all  in  2001$).  These 
values  reflect  estimates  derived  using 
benefits  transfer. 

EPA  also  developed  an  HRC  analysis 
to  examine  the  costs  of  restoring 


impingement  and  entrainment  losses  at 
Pilgrim.  Using  the  HRC  approach,  the 
value  of  impingement  and  entrainment 
losses  at  Pilgrim  are  approximately 
$507,000  for  impingement,  and  over 
$9.3  million  per  yeai  for  entrainment 
(HRC  annualized  at  7  percent  over  20 
years)  (all  in  2001$).  These  HRC 
estimates  were  merged  with  the  benefits 
transfer  results  to  develop  a  more 
comprehensive  range  of  loss  estimates. 

These  HRC  estimates  were  merged 
with  the  benefits  transfer  results  to 
develop  a  more  comprehensive  range  of 
loss  estimates.  The  HRC  results  were 
used  as  an  upper  boimd  and  the 
midpoint  of  the  benefits  transfer  method 
was  used  as  a  lower  bound  (HRC 
annualized  at  7  percent  over  20  years). 
Combining  both  approaches,  the  value 
of  impingement  and  entrainment  losses 
at  Pilgrim  range  from  approximately 
$4,000  to  $507,00  per  year  for 
impingement,  and  from  $0.6  million  to 
$9.3  million  per  year  for  entrainment 
(all  in  2001$)  (see  Exhibit  21). 


Exhibit  20.— Baseline  Impacts  (Annual  Average)  for  Seabrook 


Impingement 


Entrainment 


One  In  Scope  Facility:  Seabrook 


a.  age  1  equivalent  fish  lost  .. 

b.  #  lbs  lost  to  landed  fishery 

c.  $  value  of  loss  (2001$) 


>  1.8  mil/yr  

>  21 .4  mil  Ibs/yr 
$3.000-$5,000  .. 


>290,000/yr 
>  404,000  Ibs/yr 
$142,000-$31 5,000 


Exhibit  21.— Baseline  Impacts  (Annual  Average)  for  Pilgrim 


Impingement 


Entrainment 


One  In  Scope  Facility:  Pilgrim  Losses  Using  Benefits  Transfer 


a.  age  1  equivalent  fish  lost 


1.8  mil/yr  l>290.000/yr 
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(value)  by  local  residents  to  use  the 
fishery  that  is  impacted.  The  third 


For  rural  counties. 

Angling  Days  =  State  Rural  Angling 


included  in  this  group,  and  were 
considered  separately).  The  waterbody 
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Exhibit  21.— Baseline  Impacts  (Annual  Average)  for  PiLGRiwH-Continued 


b.  #  lbs  lost  to  landed  fishery 

c.  $  value  of  loss  (2001$) 


Impingement 


>  21.4  mil  Ibs/yr  .. 
$3,000-$5.000/yr 


Entrainment 


>  404,000  Ibs/yr 
$0.5  mil-$0.7  mil/yr 


Pilgrifn  Losms  Using  HBC  as  Upper  Bounds  and  Benaflts  Transfsf  Mldpo»nts  as  Lowwf 


a.  age  1  equivalent  fish  lost  .. 

b.  #  lbs  lost  to  landed  fishery 

c.  $  value  of  loss  (2001$) 


>  1.8  mil/yr  

>  21.4  mil  Ibs/yr 

$4,000-$507,000/yr 


>290,000/yr 
>  404,000  Ibs/yr 
$0.6  mil-$9.3  mil/yr 


8.  Monroe 

EPA  estimates  that  the  baseline 
impingement  losses  at  the  Monroe 
facility  are  35.8  million  age  1 
equivalents  and  1.4  million  pounds  of 
lost  fishery  yield  per  year.  Baseline 
entrainment  impacts  amovmt  to  11.6 
million  age  1  equivalents  and  608,300 
poimds  of  lost  fishery  yield  each  year. 

The  results  of  EPA's  evaluation  of  the 
dollar  value  of  baseline  impingement 
and  entrainment  losses  at  Monroe  (as 
calculated  using  benefits  transfer) 
indicate  that  baseline  economic  losses 
range  from  $502,200  to  $981,750  per 
year  for  impingement  and  fit)m 
$314,600  to  $2,298,500  per  year  for 
entrainment  (all  in  3001$). 

EPA  also  developed  an  HRC  analysis 
to  examine  the  costs  of  restoring 


impingement  and  entrainment  losses  at 
Pilgrim.  These  HRC  estimates  were 
merged  with  the  benefits  transfer  results 
to  develop  a  more  comprehensive  range 
of  loss  estimates.  These  HRC  estimates 
were  merged  with  the  benefits  transfer 
results  to  develop  a  more 
comprehensive  range  of  loss  estimates. 
The  HRC  results  were  used  as  an  upper 
bound  and  the  midpoint  of  the  benefits 
transfer  method  was  used  as  a  lower 
boimd  (HRC  annualized  at  7  percent 
over  20  years).  Combining  both 
approaches,  the  value  of  impingement 
and  entrainment  losses  at  Monroe  range 
from  approximately  $0.7  million  to  $5.6 
per  year  for  impingement,  and  from  $1.3 
million  to  $13.9  million  per  year  for 
entrainment  (all  in  2001$)  (see  Exhibit 
22). 


For  a  variety  of  reasons,  EPA  believes 
that  the  estimates  developed  here 
underestimate  the  total  economic 
benefits  of  reducing  impingement  and 
entrainment  at  the  Monroe  facility.  EPA 
assumed  that  the  effects  of  impingement 
and  entrainment  on  fish  populations  are 
constant  over  time  (i.e.,  that  fish  kills  do 
not  have  cumulatively  greater  impacts 
on  diminished  fish  populations).  EPA 
also  did  not  analyze  whether  the 
number  of  fish  affected  by  impingement 
and  entrainment  would  increase  as 
populations  increase  in  response  to 
improved  water  quality  or  other 
improvements  in  environmental 
conditions.  In  the  economic  analyses. 
EPA  also  assumed  that  fishing  is  the 
only  recreational  activity  affected. 


Exhibit  22.— Baseline  Losses  at  (Annual  Average)  Monroe  (Using  HRC  Values  as  Upper  Bounds) 


Impingement 


a.  age  1  equivalent  fish  lost  .. 

b.  #  lbs  lost  to  landed  fishery 

c.  $  value  of  loss  (2001$) 


On*  In  Scope  Facility 


>  1.8  mil/yr  

>21.4  mil  Ibs/yr  .. 
$0.7  mil-$5.6  mil 


Entrainment 


>290,000/yr 
>  404,000  Ibs/yr 
$1.3  mil-$13.9  mil 


F.  Estimates  of  National  Benefits 
1.  Methodology 

In  order  to  compare  benefits  to  costs 
for  a  national  rulemaking  such  as  the 
section  316(b)  proposed  rule  for  Phase 
n  existing  facilities,  there  is  a  need  to 
generate  national  estimates  of  both  costs 
and  benefits.  This  section  describes  the 
methodology  EPA  has  developed  to 
provide  national  estimates  of  benefits. 

Because  benefits  are  very  site-specific, 
there  are  limited  options  for  how  EPA 
can  develop  national-level  benefits 
estimates  from  a  diverse  set  of  over  500 
regulated  entities.  EPA  could  only 
develop  a  limited  number  of  case 
studies,  and  to  interpret  these  cases  in 
a  national  context,  the  Agency 
identified  a  range  of  settings  that  reflect 
the  likely  benefits  potential  of  a  given 
typo  of  facility  (and  its  key  stressor- 
related  attributes)  in  combination  with 
the  waterbody  characteristics  (receptor 


attributes)  in  which  it  is  located. 
Benefits  potential  settings  can  thus  be 
defined  by  the  various  possible 
combinations  of  stressor  (facility)  and 
receptor  (waterbody,  etc)  combinations. 

Ideally,  case  studies  would  be 
selected  to  represent  each  of  these 
"benefits  potential"  settings  and  then 
could  be  used  to  extrapolate  to  like- 
characterized  facility-waterbody  setting 
cooling  water  intake  structure  sites. 
However,  data  limitations  and  other 
considerations  precluded  EPA  from 
developing  enough  case  studies  to 
reflect  the  complete  range  of  benefits- 
potential  settings.  Data  limitations  also 
made  it  difficult  to  reliably  assign 
facilities  to  the  various  benefits 
potential  categories. 

Based  on  the  difficulties  noted  above, 
EPA  adopted  a  more  practical, 
streamlined  extrapolation  version  of  its 
preferred  approadi,  as  this  is  the  only 
viable  approach  available  to  the  Agency. 


To  develop  a  feasible,  tractable  manner 
for  developing  national  benefits 
estimates  from  a  small  niunber  of  case 
study  investigations,  EPA  made  its 
national  extrapolations  on  the  basis  of  a 
combination  of  three  relevant  variables: 
(1)  The  volume  of  water  (operational 
flow)  drawn  by  a  facility;  (2)  the  level 
of  recreational  angling  activity  within 
the  vicinity  of  the  facility;  and  (3)  the 
type  of  waterbody  on  which  the  facility 
is  located.  Extrapolations  were  then 
made  across  facilities  according  to  their 
respective  waterbody  type. 

The  first  of  these  variables — 
operational  flow  (measured  as  millions 
of  gallons  per  day,  or  MGD) — reflects 
the  degree  of  stress  caused  by  a  facility. 
The  second  variable  — the  number  of 
angler  days  in  the  area  (measured  as  the 
number  of  recreational  angling  days 
within  a  120  mile  radius)  —  reflects  the 
degree  to  which  there  is  a  demand 
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used  for  extrapolating  case  study 
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(value)  by  local  residents  to  use  the 
fishery  that  is  impacted.  The  third 
variable — waterbody  type  (e.g.,  estuary, 
ocean,  freshwater  river  or  lake,  or  Great 
Lakes) — reflects  the  types,  numbers,  and 
life  stages  of  fish  and  other  biological 
receptors  that  are  impacted  by  the 
facilities.  Accordingly,  the 
extrapolations  based  on  these  three 
variables  reflect  the  key  factors  that 
affect  benefits:  the  relevant  stressor,  the 
biological  receptors,  and  the  human 
demands  for  the  natural  resources  and 
services  impacted. 

Flow:  The  flow  variable  the  Agency 
developed  is  the  monetized  benefits  per 
voliune  of  water  flowing  through 
cooling  water  intake  structures,  in 
.specific,  applying  a  metric  of  "dollars 
per  million  gallons  per  day"  ($/MGD), 
where  MGD  levels  are  based  on  average 
operational  flows  as  reported  by  the 
facilities  in  the  EPA  Section  316(b) 
Detailed  Questionnaire  and  Short 
Technical  Questionnaire  responses,  or 
through  publically  available  data. 

Angler  days.  The  angler  day  variable 
the  Agency  used  is  based  on  data 
developed  by  the  U.S.  Fish  and  Wildlife 
Survey  as  part  of  its  1996  National 
Survey  of  Fishing,  Hunting,  and 
Wildlife-Associated  Recreation.  These 
data  were  interpreted  within  a  GIS- 
based  approach  to  estimate  the  level  of 
recreational  angling  pursued  by 
populations  living  within  120  miles  of 
each  facility  (additional  detail  is 
provided  in  the  EBA). 

In  developing  the  index,  EPA  used  a 
GIS  analysis  to  identify  coimties  within 
a  120  mile  radius  of  each  facility.  The 
area  for  each  facility  included  the 
county  the  facility  is  located  in  and  any 
other  coimty  with  50  percent  or  more  of 
its  population  residing  within  120  miles 
of  the  facility.  EPA  estimated  angling 
activity  levels  for  two  types  of  angling 
days  for  each  county:  freshwater  angling 
days  and  saltwater  angling  days. 
Estimated  angling  days  for  the 
appropriate  waterbody  type  were 
summed  across  all  coimties  in  a 
facility's  area  to  yield  estimated  angling 
days  near  the  facility.  For  each  type  of 
angling,  EPA  estimated  angling  days  by 
county  residents  as  a  percentage  of  the 
State  angling  days  by  residents  16  years 
and  older  reported  in  the  1996  National 
Survey  of  Fishing,  Himting,  and 
Wildlife- Associated  Recreation 
(USFWS,  1997).  Angling  days  in  each 
State  were  partitioned  into  days  by 
urban  anglers  and  days  by  rural  anglers 
based  on  the  U.S.  percentages  reported 
in  the  1996  National  Survey. 
For  luban  counties. 
Angling  Days  =  State  Urban  Angling 
Days  *  Coimty  Pop/State  Pop  in 
Urban  Counties 


For  rural  counties. 

Angling  Days  =  State  Rural  Angling 

Days  *  County  Pop/State  Pop  in  Rural 

Counties 

EPA  determined  urban  and  rural 
population  by  State  by  summing  the 
1999  county  populations  for  the  State's 
urban  and  rural  counties  respectively. 
EPA  determined  each  county's  urban/ 
rural  status  using  definitions  developed 
by  the  U.S.  Department  of  Agriculture 
(as  included  in  NORSIS  1997).  These 
index  values  are  based  upon  the 
estimated  number  of  angling  days  by 
residents  living  near  the  facility.  The 
index  value  for  each  facility  is  a 
measure  of  the  facility's  share  of  the 
total  angling  days  estimated  at  all  in 
scope  facilities  located  on  a  similar 
waterbody. 

The  analysis  then  proceeded  by 
waterbody  type. 

Estuaries 

National  baseline  losses  and  benefits 
for  estuaries  were  based  on  the  Salem 
and  Tampa  Bay  case  studies.  The  case 
studies  were  extrapolated  to  other 
facilities  on  the  basis  of  regional  fishery 
types,  in  an  effort  to  reflect  the  different 
types  of  fisheries  that  are  impacted  in 
various  regions  of  the  country's  coastal 
waters.  As  such,  the  Tampa  Bay  case 
study  results  were  applied  to  estuary 
facilities  located  in  Florida  and  other 
Gulf  Coast  States,  and  the  Salem  results 
were  applied  to  all  remaining  estuary 
facilities  (note  that  the  Salem  results 
used  for  the  extrapolation  differ  from 
the  case  study  results  presented  above 
in  order  to  reflect  losses  without  a 
screen  currently  in  place  at  the  facility). 
Ideally,  a  West  Coast  facility  would 
have  served  as  the  basis  of  extrapolation 
to  estuarine  facilities  along  the  Pacific 
Coast,  but  EPA  could  not  develop  a 
suitable  case  study  for  that  purpose  in 
time  for  this  proposal.  However,  EPA 
intends  to  develop  such  a  western 
estuary  case  study  and  report  its 
findings  in  an  anticipated  forthcoming 
Notice  of  Data  Availability. 

In  order  to  extrapolate  baseline  losses 
from  the  Salem  and  Big  Bend  facilities 
to  all  in  scope  facilities  on  estuaries, 
EPA  calculated  an  index  of  angling 
activity  for  each  of  these  in  scope 
facilities.  The  angling  index  is  a 
percentage  value  that  ranges  from  0  to 
1.  Dividing  baseline  losses  at  a  facility 
by  the  index  value  provides  an  estimate 
of  total  baseline  losses  at  all  in  scope 
facilities  located  on  waterbodies  in  the 
same  category. 

Rivers  and  Lakes 

EPA  combined  rivers,  lakes  and 
reservoirs  into  one  class  of  freshwater- 
based  facilities  (Great  Lakes  are  not 


included  in  this  group,  and  were 
considered  separately).  The  waterbody 
classifications  for  freshwater  rivers  and 
lakes/reservoirs  were  grouped  together 
for  the  extrapolation  due  to  similar 
ecological  and  hydrological 
characteristics  of  freshwater  systems 
used  as  cooling  water.  The  majority  of 
these  hydrologic  systems  have 
undergone  some  degree  of  modification 
for  purposes  such  as  water  storage,  flood 
control,  and  navigation.  The  degree  of 
modification  can  vary  very  little  or  quite 
dramatically.  A  facility  falling  into  the 
lake/reservoir  category  may  withdraw 
cooling  water  from  a  lake  that  has  been 
reclassified  as  a  reservoir  due  to  the 
addition  of  an  earthen  dam,  or  from  a 
reservoir  created  by  the  diversion  of  a 
river  through  a  diversion  canal  for  use 
as  a  cooling  lake.  The  species 
composition  and  ecology  of  these  two 
waterbodies  may  vary  greatly.  While  the 
ecology  of  river  systems  and  lakes  or 
reservoirs  are  considerably  different, 
due  to  structural  modifications  these 
two  classifications  may  be  quite  similar 
ecologically  depending  on  the 
waterbody  in  question.  For  example, 
many  river  systems,  including  the  Ohio 
River,  are  now  broken  up  into  a  series 
of  navigational  pools  controlled  by 
dams  that  may  function  more  similarly 
to  a  reservoir  than  a  naturally  flowing 
river. 

Baseline  losses  and  benefits  in  the 
Ohio  case  study  were  based  on  29  in 
scope  facilities  in  the  Ohio  River  case 
study  area.  The  Agency  extrapolated 
these  losses  to  all  in  scope  facilities  on 
other  freshwater  rivers,  lakes,  and 
reservoirs. 

Oceans  and  Great  Lakes 

Oceans  and  Great  Lakes  estimates 
were  based  on  extrapolations  from  the 
Pilgrim  and  JR  Whiting  facility  case 
studies,  respectively.  For  these  two 
facilities  (and  their  associated 
waterbody  types),  the  valuation  method 
applied  by  EPA  in  the  national 
extrapolations  was  based  on  the  Habitat- 
based  Replacement  Cost  approach, 
which  reflects  values  for  addressing  a 
much  greater  number  of  impacted 
species  (not  just  the  small  share  that  are 
recreational  or  commercial  species  that 
are  landed  by  anglers).  For  example,  at 
JR  Whiting,  the  benefits  transfer 
approach  developed  values  for 
recreational  angling  amounted  to  only  4 
percent  of  the  estimated  total 
impingement  losses,  and  reflected  only 
0.02  percent  of  the  age  1  fish  lost  due 
to  impingement.  At  Pilgrim,  the  benefits 
transfer  approach  reflected  recreational 
losses  for  only  0.5  percent  of  the 
entrained  age  1  equivalent  fish  at  that 
site.  Because  the  Agency  was  able  to 
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waterbody  type).  The  inaccuracies 
introduced  to  the  national-level 
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the  539  facilities  found  to  be  in  scope 
of  the  section  316(b)  Phase  II 
mlomalrino  TViP  hpnpfits  PRtimatPS  w?ere 


impingement  and/ or  entrainment.  In 
such  cases,  baseline  losses  as 
aoDrooriate  to  the  national  extrapolation 
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develop  HRC  values  for  these  sites  and 
recreational  fishery  impacts  were  such  a 
small  part  of  the  impacts,  EPA 
extrapolated  only  based  on  HRC 
estimates  and  used  only  the  flow-based 


(MGD)  index  for  oceans  and  the  Great 
Lakes. 

Results 

The  results  of  the  index  calculations 
for  operational  flow  and  angling  effort 

Exhibit  23.— Flow  and  Angling  Indices 


used  for  extrapolating  case  study 
baseline  losses  to  national  baseline 
losses  for  all  in  scope  facilities  are 
reported  in  Exhibit  23  below. 


WatertxxJy  Type 


Estuary-N.  Atlantic  . 
EstiMuy-S.  Atlantic  .. 
Freshwater  systems 

Great  Lake  

Ocean  


Based  on 


Salem 

4  Tampa  Bay  facilities 
29  Ohio  River  facilities 

JR  Whiting 

Pilgrim  , 


Normalized 

MGD 

percent 


4.39 
19.24 
9.30 
3.92 
3.42 


Percent  of 
In  scope  an- 
gling base 


2.10 
20.28 
12.34 
13.89 

6.54 


Waterfaody 

EPA  further  tailored  its  extrapolation 
approach,  so  that  monetized  benefits 
estimates  are  based  on  available  data  for 
similar  types  of  waterbody  settings. 
Thus,  for  example,  the  case  study 
results  for  the  Salem  facility  (located  in 
the  Delaware  Estuary)  and  the  Tampa 
facilities  are  applied  (on  a  per  MGD  and 
angling  day  index  basis)  only  to  other 
facilities  located  in  estuary  waters. 
Likewise,  results  from  Ohio  River 
facilities  are  applied  to  inland 
freshwater  water  cooling  water  intake 
structures  (excluding  facilities  on  the 
Great  Lakes),  and  losses  estimated  for 
the  Pilgrim  faciUty  are  applied  to 
fecilities  using  ocean  waters  at  their 
intakes,  and  results  for  J.R.  Whiting  are 
used  for  the  Great  Lakes  facilities. 

As  noted  above,  the  waterbody 
classifications  for  freshwater  rivers  and 
lakes  or  reservoirs  were  grouped 
together  for  the  extrapolation  due  to 
similar  ecological  and  hydrological 
characteristics  of  freshwater  systems 
used  as  cooling  water.  The  majority  of 
these  hydrologic  systems  have 
undergone  some  degree  of  modification 
for  purposes  such  as  water  storage,  flood 
control,  and  navigation.  Due  to 
structiual  modifications,  these 
freshwater  waterbody  types  be  quite 
similar  ecologically.  For  example,  many 
river  systems,  including  the  Ohio  River, 
are  now  broken  up  into  a  series  of 
navigational  pools  controlled  by  dams 
that  may  function  more  similarly  to  a 
reservoir  than  a  natxirally  flowing  river. 

The  natural  species  distribution, 
genetic  movement,  and  seasonal 
migration  of  aquatic  organisms  that  may 
be  expected  in  a  natural  system  is 
affected  by  factors  such  as  dams, 
stocking  of  fish,  and  water  diversions. 
Since  the  degree  of  modification  of 
inland  waterbodies  and  the  occurrence 
of  fish  stocking  could  not  be  determined 
for  every  cooling  water  source,  the 


waterbody  categories  "freshwater 
rivers",  and  "lakes/reservoirs"  were 
grouped  together. 

The  facihties  chosen  for  extrapolation 
are  expected  to  have  relatively  average 
benefits  per  MGD  and  angling  day 
index,  for  their  respective  waterbody 
types.  Benefits  per  MGD  and  angling 
day  index  are  not  expected  to  be 
extremely  high  or  low  relative  to  other 
facilities.  EPA  was  careful  not  to  use 
facilities  that  were  unusual  in  this 
regard.  Salem  is  located  in  the 
transitional  zone  of  the  estuary,  a  lesser 
productive  part  of  the  estuary. 

The  use  of  flow  and  angler  day  basis 
for  extrapolation  has  some  practical 
advantages  and  basis  in  logic;  however, 
it  also  has  some  less  than  fully 
satisfactory  implications.  The 
advantages  of  using  this  extrapolation 
approach  include: 

•  Feasibility  of  application,  because 
the  extrapolation  relies  on  waterbody 
type,  angler  demand,  and  MGD  data  that 
are  available  for  all  in  scope  facilities. 

•  Selectively  extrapolating  case  study 
results  to  facilities  on  like  types  of 
waterbodies  reflects  the  type  of  aquatic 
setting  impacted,  which  is  intended  to 
capture  the  number  smd  types  of  species 
impacted  by  impingement  and 
entrainment  at  such  facilities  (i.e., 
impacts  at  facilities  on  estuaries  are 
more  similar  to  impacts  at  other  estuary- 
based  cooling  water  intake  structures 
than  they  are  to  facilities  on  inland 
waters). 

•  Flow  in  MGD  is  a  useful  proxy  for 
the  scale  of  operation  at  cooling  water 
intake  structiires,  a  variable  that 
typically  will  have  a  large  impact  on 
baiseline  losses  and  potential  regulatory 
benefits. 

•  While  there  may  be  a  high  degree  of 
variability  in  the  actual  losses  (and 
benefits)  per  MGD  across  facilities  that 
impact  similar  waterbodies,  the 
extrapolations  are  expected  to  be 
reasonably  accurate  on  average  for 


developing  an  order-of-magnitude 
national-level  estimate  of  benefits. 

•  The  recreational  participation  level 
(angler  day)  variable  provides  a  logical 
basis  to  reflect  the  extent  of  human  user 
demands  for  the  fishery  and  other 
resources  affected  by  impingement  and 
entrainment. 

•  The  estimates  are  not  biased  in 
either  direction. 

Some  of  the  disadvantages  of  the  use 
of  extrapolating  results  on  the  basis  of 
waterbody  type,  recreational  angling 
day  data,  and  operational  flows  (MGD) 
include: 

•  The  approach  may  not  reflect  all  of 
the  variability  that  exists  in 
impingement  and  entraiiunent  impacts 
(and  monetized  losses  or  benefits) 
within  waterbody  classifications.  For 
example,  within  and  across  U.S. 
estuaries,  there  may  be  different  species, 
numbers  of  individuals,  and  life  stages 
present  at  different  cooling  water  intake 
structures. 

•  The  approach  may  not  reflect  alt  of 
the  variability  that  exists  in 
impingement  and  entrainment  impacts 
(and  monetized  losses  or  benefits) 
across  operational  flow  levels  (MGD)  at 
different  facilities  within  a  given 
waterbody  type. 

Extrapolating  to  national  benefits 
according  to  flow  (MGD),  angling  levels, 
and  waterbody  type,  as  derived  bom 
estimates  for  a  small  number  of  case 
studies,  may  introduce  inaccuracies  into 
national  estimates.  This  is  because  the 
three  variables  used  as  the  basis  for  the 
extrapolation  (MGD.  recreational 
angling  days,  and  waterbody  type)  may 
not  accoimt  for  all  of  the  variability 
expected  in  site-specific  benefits  levels. 
The  case  studies  may  not  reflect  the 
average  or  "typical"  cooling  water 
intake  structvues  impacts  on  a  given 
type  of  waterbody  (i.e..  the  extrapolated 
results  might  under-  or  over-state  the 
physical  and  dollar  value  of  impacts  per 
MGD  and  fishing  day  index,  by 
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waterbody  type).  The  inacciuacies 
introduced  to  the  national-level 
estimates  by  this  extrapolation  approach 
are  of  imknown  magnitude  or  direction 
(i.e.,  the  estimates  may  over-  or 
understate  the  anticipated  national-level 
benefits),  however  EPA  has  no  data  to 
indicate  that  the  case  study  results  are 
atypical  for  each  waterbody  type. 

2.  Results  of  National  Benefits 
Extrapolation 

National  benefits  for  3  regulatory 
compliance  options  were  estimated  for 


the  539  facilities  foimd  to  be  in  scope 
of  the  section  316(b)  Phase  II 
rulemaking.  The  benefits  estimates  were 
derived  in  a  multi-step  process  that 
used  operational  flows  and  the 
recreational  fishing  index  as  the  basis 
for  extrapolating  case  study  results  to 
the  national  level. 

In  the  first  step,  EPA  used  the 
baseline  losses  (dollars  per  year)  derived 
from  the  analysis  of  facilities  examined 
in  the  case  studies.  In  some  instances, 
the  case  study  facilities  had  already 
implemented  some  measures  to  reduce 


impingement  and/or  entrainment.  In 
such  cases,  baseline  losses  as 
appropriate  to  the  national  extrapolation 
were  estimated  using  data  for  years 
prior  to  the  facilities'  actions  (e.g..  based 
on  impingement  and  entrainment  before 
the  impingement  deterrent  net  was 
installed  at  JR  Whiting).  These  pre- 
action  baselines  provide  a  basis  for 
examining  other  facilities  that  have  not 
yet  taken  actions  to  reduce  impingement 
and/or  entrainment.  Baseline  losses  at 
the  selected  case  study  facilities  are 
summarized  in  Exhibit  24. 


Exhibit  24.— Baseline  Losses  From  Selected  Case  Studies 

[Baseline  losses  from  selected  case  studies,  values  in  ttiousands  of  2001$] 


Case  study 


IJalem 

Brayton 

Contra  Costa 

Pittsburgh  

4  Tampa  Bay  Facilities 

29  Ohio  Facilities  

Monroe 

JR  Whiting 

Pilgrim  Nuclear ...; 


Impingement 


Low 


$528 

9 

2,666 

10,096 

801 

3.452 

742 

358 

4 


Mid 


$704 
450 

5,726 

22,268 

809 

4.052 

3,190 
797 
256 


High 


$879 

890 

8,785 

34,440 

817 

4,652 

5,639 

1.235 

507 


Entrainment 


Low 


$16,766 

235 

6,413 

19,166 

20,007 

9,257 

1,307 

42 

642 


Mid 


$23,657 

14.261 

13,630 

40,760 

20,454 

9,584 

7,604 

873 

4,960 


High 


$30,548 

28,288 

20,847 

62,354 

20,901 

9,912 

13.902 

1.703 

9,279 


In  the  second  step.  EPA  extrapolated 
he  baseline  dollar  loss  estimates  from 
the  case  study  .models  to  all  of  the 
remaining  539  facilities  by  multiplying 


the  index  of  operational  flow  for  each 
facility  by  the  estimated  dollar  losses  at 
baseline  per  imit  flow,  based  on  each 
facility's  source  waterbody  type,  were 


extrapolated.  This  resulted  in  a  national 
estimate  of  baseline  monetizable  losses 
for  all  539  in  scope  facilities  as 
summarized  in  Ebdiibit  25.  _-^ 


EXHIBIT  25.— Baseline  Losses  Extrapolated  to  all  In  Scope  Facilities  Using  MGD  Only 

[Baseline  losses  extrapolated  to  all  in  scope  facilities— MGD  only,  values  in  thousands  of  2001$] 


Facility 


Case  study 


Impingement 


Low 


Mid 


High 


Entrainment 


Low 


Mid 


High 


Estuary,  Non  Gulf 


Salem 

Brayton  Point  

Contra  Costa  ....:... 

Pittsburgh  

All  Other  In  Scope 
All  78  In  Scope  .... 


Delaware 
Brayton  ... 
California 
Califomia 


$528 
9 

2,666 
10,096 
11.167 
24,467 


$704 
450 

5,726 
22,268 
14,875 
44,022 


$879 
890 

8.785 
34,440 
18,583 
63.578 


$16,766 

235 

6,413 

19,166 

354,346 

396,925 


$23,657 

14.261 

13,630 

40,760 

499,991 

592,298 


$30,548 

28,288 

20,847 

62,354 

645.636 

787,672 


Estuary,  Gulf  Coast 


4  Tampa  Facilities 
All  Other  In  Scope 
All  30  In  Scope  


Tampa  Bay 


801 
3.361 
4,162 


809 
3.395 
4,204 


817 
3,429 
4.247 


20.007 

83.982 

103,989 


20,454 

85,857 

106,311 


20,901 

87,732 

108,633 


Freshwater 


29  Ohio  Facilities  . 

Monroe  

All  Other  In  Scope 
All  393  In  Scope  .. 


Ohio 

Monroe 


3,452 

742 

33,317 

37,511 


4.052 

3.190 

39,111 

46,353 


4,652 

5,639 

44.906 

55,196 


9,257 

9,584 

9,912 

1,307 

7,604 

13,902 

89,348 

92.514 

95.679 

99,911 

109,7(» 

119,493 

Great  Lake 


JR  Whiting 

All  Other  In  Scope 
All  16  In  Scope  .... 


JR  Whiting 


358 
8,774 
9.132 


797 
19,523 
20.319 


1.235 
30,271 
31.506 


42 
1.025 
1.067 


873 
21,385 
22.257 


1,703 
41,745 
43.448 
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Exhibit  27.— Baseline  Losses  Extrapolated  to  All  In  scope  Facilities— Means  of  MGD  and  Angling 

[Values  in  thousands  of  2001$] 
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Exhibit  25.— Baseline  Losses  Extrapolated  to  all  In  Scope  Facilities  Using  MGD  Only— Continued 

[Baseline  losses  extrapoteted  to  all  in  scope  facilities— MGD  only,  values  m  thousands  of  2001$] 

Case  study 

IfnpmgBTDBnt 

Entrainment 

Faciiity 

Low 

MkJ 

High 

Low 

Mid 

High 

Ocean 

Al  Other  In  Scooa                 

rngnm  

4 
115 
119 

256 
7.219 
7.475 

507 
14.323 
14,830 

642 
18.127 
18.769 

4,960 
140.146 
145.106 

9.279 
262.165 

AM  22  In  Scope  

271.444 

Total  An  FacWtias 

Al  539  m  Scope  

75.390 

122.374 

169.357 

620.661 

975.675 

1.330.690 

In  the  third  step,  the  Agency 
extrapolated  baseline  losses  from  the 
case  studies  were  also  developed  using 


the  angling  index  values  for  each  case 
study.  The  calculation  of  the  index  is 


described  above.  The  results  are 
summarized  in  Exhibit  26. 


EXHIBIT  26.— Baseline  Losses  Extrapolated— Angung  Days  Only 

[Values  in  thousands  of  2001$] 


Case  Study 

Impingement 

Entrainment 

Facility 

Low 

Mid 

High 

Low 

Mid 

High 

Estuary,  Non  Gulf 

Salem 

Brayton  Point 

Contra  Costa  

Pittsburgh 

All  Other  In  Scope 

Ail  78  In  Scope  

Delaware 

Brayton  

California 

California 

$528 
9 

2.666 
10.096 
23,840 
37,139 

$704 
450 

5.726 
22.268 
31,755 
60.903 

$879 
890 

8.785 
34.440 
39.671 
84.667 

$16,766 

235 

6.413 

19.166 

756.471 

799,050 

$23,657 

14.261 

13.630 

40.760 

1,067,399 

1,159,706 

$30,548 

28.288 

20.847 

62.354 

1.378.327 

1.520.363 

Estuary.  Gulf  Coast 

4  Tampa  Faciltties  

Ail  Other  In  Scope  

All  30  In  Scope  ....: 

Tampa  Bay 

$801 
3.148 
3.949 

$809 

3.180 
3.989 

$817 
3.212 
4.029 

$20,007 
78.664 
98.672 

$20,454 

80,421 

100.875 

$20,901 

82.177 

103.078 

Frsshwatar 

29  Ohio  Facilities 

Monroe 

All  Other  In  .Scope 

All  393  In  Scope  

Ohio  

Monroe 

$3,452 

742 

23.203 

27.396 

$4,052 

3,190 

27,238 

34.480 

$4,652 

5.639 

31.273 

41.564 

$9,257 

1.307 

62.224 

72.787 

$9,584 

7.604 

64.429 

81.617 

$9.91^ 
13.902 
66.633 

90.447 

GiaatLaka 

JR  WtHtina              

JR  Whiting  

$358 
2.231 
2.589 

$797 
4.965 
5.761 

$1,235 
7.698 
8.933 

$42 
261 
302 

$873 
5.438 
6.311 

$1,703 

All  Other  In  Scope 

AH  16  In  Scope  

10.616 

12.319 

Ocaan 

Pilgrim  Nuclear  

All  Other  In  Scope 

All  22  In  Scope  

Pilgrim 

$4 
56 

60 

$256 
3.529 
3.784 

$507 
7.001 
7.508 

$642 
8.861 
9.502 

$4,960 
68.504 
73.464 

$9,279 
128.147 



137,426 

Total  All  Facilitias 

AN  539  In  Scope  

$71,134 

$108,918 

$146,701 

$980,314 

$1,421,974 

$1,863,633 

As  a  fourth  step.  EPA  calculated  the 
average  baseline  losses  of  the  flow-based 
results  and  the  angling-based  results. 
This  develops  results  that  reflect  an 


equal-weighted  extrapolation  measure 
of  each  case  study  facility's  baseline 
loss,  based  on  it's  percent  share  of  flow 
and  recreational  fishing  relative  to  all  in 


scope  facilities  in  each  waterbody  type. 
The  results  of  this  average  are  reported 
in  Exhibit  27. 
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Exhibit  27.— Baseline  Losses  Extrapolated  to  All  In  scope  Facilities— Means  of  MGD  and  Angling 

'  [Values  in  thousands  of  2001$] 


Facility 


Salem 

Brayton  Point 

Contra  Costa  

Pittstxjrgh  ...*. 

An  Other  In  Scope 
AH  78  In  Scope  


4  Tampa  Facilities 
All  Other  In  Scope 
All  30  In  Scope  


JR  Whiting  

All  Other  In  Scope 
All  16  In  Scope  


Pilgrim  Nuclear  

AH  Other  In  Scope 
AN  22  In  Scope 


AH  539  In  Scope 


Case  Study 


29  Ohio  Fadlities  .. 

Monroe 

All  Other  In  Scope 
M  393  In  Scope  ... 


Impingement 


Low 


Mid 


High 


Estuary,  Non  Gulf 


Delaware  ... 

Brayton  

California  ... 
Califomia  ... 

Tampa  Bay 

Ohio  

Monroe 

JR  Whiting 

Pilgrim 


$528 
9 

2.666 
10.096 
17.503 
30,803 


$704 
450 

5,726 
22.268 
23.315 
52.463 


Estuary.  Gulf  Coast 


$801 
3.255 
4.055 


$809 
3.288 
4,097 


Freshwater 


$3,452 

742 

28,260 

32,453 


$4,052 

3,190 

33.175 

40.417 


Great  Lake 


$358 
5.503 
5,861 


$797 
12.244 
13.040 


Ocean 


$4 


90 


$256 
5.374 
5.629 


Total  All  Facilities 


$73,262 


$115,642 


$879 
890 

8.785 
34,440 
29.127 
74.122 


$817 
3.321 
4.138 


$4,652 

5.639 

38,089 

48,380 


$1,235 
18.9» 
20.220 


$507 
10.662 
11.169 


$158,029 


Entrainment 


Low 


Mid 


$16,766 

235 

6,413 

19,166 

555.409 

597.988 


$20,007 

81,323 

101.330 


$42 
643 
685 


$642 
13.494 
14.135 


$23,657 

14.261 

13.630 

40,760 

783.695 

876,002 


$20,454 

83.139 

103.593 


$873 
13.412 
14.284 


$4,960 
104.325 
109.285 


$800,487 


$1,198,824 


High 


$30,548 

28,288 

20,847 

62,354 

1.011.981 

1.154.017 


$20,901 

84.955 

105,856 


$9,257 

$9,584 

$9,912 

1.307 

7.604 

13.902 

75.786 

78.471 

81.156 

86.349 

95.660 

104.970 

$1,703 
26.180 
27.884 


$9,279 
195,156 
204.435 


$1,597,162 


In  the  fifth  step,  EPA  selected  the  set 
of  extrapolation  values  the  Agency 
believes  are  the  most  reflective  of  the 
baseline  loss  scenarios  that  applied  in 
each  waterbody  type.  For  estuaries  and 
freshwater  facilities,  EPA  used  the 
midpoint  of  its  loss  estimates  of 
impingement  and  entrainment  at  the 
case  study  facilities,  and  then  applied 
the  average  of  the  MGD-  and  angler- 
based  extrapolation  results.  This 
provides  estimates  of  national  baseline 
losses  that  reflect  the  broadest  set  of 
y  rallies  and  parameters  (i.e.,  the  full 


range  of  loss  estimates,  plus  the 
application  of  all  three  extrapolation 
variables). 

For  oceans  and  the  Great  Lakes,  EPA 
developed  national-scale  estimates 
using  its  HRC-based  loss  estimates, 
because  EPA  was  able  to  develop  HRC 
estimates  for  these  sites,  and  because 
these  HRC  values  are  more 
comprehensive  than  the  values  derived 
using  the  more  traditioned  benefits 
transfer  approach.  The  HRC  estimates 
cover  losses  for  a  much  larger 
percentage  of  fish  lost  due  to 


impingement  and  entraiiunent,  whereas 
the  benefits  transfer  approach  addressed 
losses  only  for  a  small  share  of  the 
impacted  fish.  Since  recreational  fish 
impacts  were  an  extremely  small  share 
of  the  total  fish  impacts  at  these  sites, 
EPA  extrapolated  the  HRC  findings 
using  only  the  MGD-based  index  (i.e., 
the  ^igler-based  index  was  not 
relevant). 

The  results  of  EPA's  assessment  of  its 
best  estimates  for  baseline  losses  due  to 
impingement  and  entrainment  are 
shown  in  Exhibit  28. 


Exhibit  28.— Best  Estimate  Baseline  Losses 

[Best  estimate  t>aseline  losses,  values  in  thousands  of  2001$] 


Faciiity 


Salem 

Brayton  Point  

Contra  Costa 

PittstMjrgh  

All  Other  In  Scope 
All  78  In  Scope  .... 


Case  study 


Delaware 
Brayton  .. 
Califomia 
Califomia 


Impingement 


$704 
450 

5.726 
22.268 
23.315 
52.463 


Entrainment 


$23,657 

14.261 

13.630 

40.760 

783.695 

876.002 
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Exhibit  28.— Best  Estimate  Baseline  Losses— Continued 

[Best  estiniate  baseline  losses,  values  in  thousands  of  2001$] 


Facility 


4  Tampa  Facilities 
All  Ottier  In  Scope 
AN  30  In  Scope  


29  Ohio  Facilities  .. 

Monroe 

All  Other  In  Scope 
AH  393  In  Scope  ... 


JRWhUing  

AH  Other  In  Scope 
AH  16  In  Scope  


Pilgrim  ^4uclear  

All  Other  In  Scope 
All  22  In  Scope  


AH  539  In  Scope 


Case  study 


Estuary  and  Gulf  Coaat 


Tampa  Bay 


Ohio 

Monroe 


QraatLak* 


JR  Whiting 


Ocaan 


Pilgrim 


Total  All  FadlMas 


Impingement 


$809 
3,288 
4,097 


$4,052 

3,190 

30,891 

38,133 


$1,235 
30.271 
31.506 


$507 
14.323 
14.830 


$141,029 


Entrainment 


$20,454 

83,139 

103,593 


$9,584 

7,604 

73,069 

90,258 


$1,703 
41,745 
43,448 


$9,279 
262,165 
271,444 


$1,384,745 


In  the  sixth  and  final  step,  EPA 
estimated  the  potential  benefits  of  each 
regulatory  option  by  applying  a  set  of 
estimated  percent  reductions  in  baseline 
losses.  The  percent  reduction  in 
baseline  losses  for  each  facility  reflects 
EPA  assessment  of  (1)  regulatory 
baseline  conditions  at  the  facility  (i.e., 
current  practices  and  technologies  in 
place),  and  (2)  the  percent  reductions  in 
impingement  and  entrainment  that  EPA 
estimated  would  be  achieved  at  each 
{acility  that  the  Agency  believes  would 
be  adopted  under  each  regulatory 
option.  The  options  portrayed  in  the 
Exhibits  correspond  to  the  following 
technical  descriptions  of  each 
alternative: 

Option  1  requires  all  Phase  11  existing 
facilities  located  on  different  categories 
of  watefbodies  to  reduce  intake  capacity 


commensurate  with  the  use  of  closed- 
cycle,  recirculating  cooling  water 
systems  based  on  location  and  the 
percentage  of  the  source  waterbody  they 
withdraw  for  cooling; 

Option  2  is  variation  of  Option  1,  but 
embodies  a  two-track  approach  whereby 
some  facilities  may  use  site-specific 
studies  to  comply  using  alternative 
approaches; 

Option  3  (the  Agency's  preferred 
option)  requires  all  Phase  11  existing 
facilities  to  reduce  impingement  and 
entrainment  to  levels  established  based 
on  the  use  of  design  and  construction  or 
operational  measures,  except  for 
facilities  that  are  below  flow  thresholds 
for  lakes  and  rivers; 

Option  3a  is  a  variation  of  Option  3, 
wherein  all  Phase  II  existing  facilities 
are  required  to  reduce  impingement  and 


entrainment  to  levels  established  based 
on  the  use  of  design  and  construction  or 
operational  measiires; 

Option  4  requires  all  Phase  D  existing 
facilities  to  reduce  intake  capacity 
commensurate  with  the  use  of  closed- 
cycle,  recirculating  cooling  water 
systems; 

Option  5  requires  that  all  Phase  11 
existing  facilities  reduce  intake  capacity 
commensurate  with  the  use  of  dry 
cooling  systems. 

The  results  of  EPA  approach  to 
estimating  national  benefits  are  shown 
in  Exhibits  29  through  32  (note  that  the 
percent  reductions  shown  in  these 
exhibits  are  the  flow-weighted  average 
reductions  across  all  facilities  in  each 
waterbody  category  for  each  regulatory 
option). 


Exhibit  29.— Impingement  Benefits  for  Various  Options— By  Reduction  Level 


Facility 

Baseline  Im- 
pingement 

Percentage 

Reductions 

Walertxxiy  Type 

OPTION  1 
percent 

OPTION  2 
percent 

OPTION  3 
percent 

OPTION  3a 
percent 

OPTION  4 
percent 

OPTION  5 
percent 

Estuary-NooGulf 

Estuary— GuM 

Fmhwalsr 

Graat  Lake 

All  78  In  Scope  

Ail  30  In  Scope 

AH  393  In  Scope  ... 

AH  16  In  Scope  

AH  22  In  Scope  

AH  539  In  Scope  ... 

$.S?.463 

4.097 

40.417 

31.506 

14.830 

143.312 

64.5 
63.2 
47.3 
80.0 
73.2 

47.5 
45.9 
47.3 
80.0 
59.0 

33.2 
26.5 
47.3 
80.0 
50.6 

25.0 
30.0 
46J 
77.0 
47.2 

40.9 
45.3 
59.0 
88.6 
59.7 

97.5 
96.7 
98.0 
96.3 

Ocear)  

ALL 

88.8 
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Exhibit  30.— Impingement  Benefits  for  Various  Options— By  Benefit  Level 


Facility 

Baseline  im- 
pingement 

Benefits  (Values  in  thousands  of  2001$) 

Waterbody  type 

OPTION  1 

OPTION  2 

OPTION  3 

OPTION  3a 

OPTION  4 

OPTION  5 

Estuary — NonGulf 

Estuary— Gulf 

Freshwater 

Great  Lake 

All  78  In  Scope 

AH  30  In  Scope 

All  393  In  Scope  ... 

All  16  In  Scope  

AH  22  In  Scope 

AH  539  In  Scope  ... 

$52,463 

4.097 

40.417 

31.506 

14.830 

143,312 

$33,834 
2,588 
19,117 
25,205 
10,849 
91,593 

$24,909 

1,882 

19,117 

25,205 

8,746 

79.858 

$17,418 

1,087 

19,117 

25,205 

7,503 

70,329 

$13,125 

1,230 

18,855 

24,260 

6,995 

64,465 

$21,470 

1,856 

23,828 

27.900 

8,858 

83,911 

$51,141 

3.961 

39,605 

30,326 

Ocean  

ALL 

13,168 
138,201 

EXHIBIT  31.— Entrainment  Benefits  for  Various  Options— By  reduction  Level 


Waterbody  type 

Facility 

Baseline 
loss 

Entrainment  percentage  reducttons 

OPTION  1 
percent 

OPTION  2 
percent 

OPTION  3 
percent 

OPTION  3a 
percent 

OPTION  4 
percent 

OPTION  5 
percent 

E 

e 
f 

G 
0 
A 

Btuary — NonGulf 

stuary— Gulf 

reshwater  -. 

reat  Lake 

All  78  In  Scope  

AH  30  In  Scope  

AH  393  In  Scope  ... 

AH  16  In  Scope  

All  22  In  Scope 

All  539  In  Scope  ... 

$876,002 

103,593 

95,660 

43,448 

271,444 

1,390,147 

67.2 
66.9 
12.4 
57.8 
74.2 

59.1 
52.3 
12.4 
57.8 
58.9 

48.5 
47.0 
12.4 
57.8 
45.0 

47.1 
47.8 
44.2 
57.8 
45.0 

79.2 
79.3 
72.7 
88.6 
74.1 

97.5 
96.7 
98.0 
96.3 

cean  

LL 

88.8 

Exhibit  32.— Entrainment  Benefits  for  Various  Options— By  Benefit  Level 


Waterbody  type 


Estuary — NonGulf 

Estuary— Gulf 

Freshwater 

Great  Lake 

Ocean  

ALL 


Facility 


All  78  In  Scope  . 
All  30  In  Scope  . 
All  393  In  Sojpe 
AH  16  In  Scope  . 
All  22  In  Scojse  . 
AH  539  In  Scope 


Baseline 
loss 


$876,002 

103,593 

95,660 

43,448 

271,444 

1,390,147 


Entrainment  benefit  (Values  in  thousands  of  2001$) 


OPTION  1 


$588,552 

69.324 

11.883 

25.092 

201,301 

896.152 


OPTION  2 


$517,960 

54,206 

11,883 

25,092 

159,809 

768,950 


OPTION  3 


OPTION  4 


424,708 

$412,696 

48,645 

49,508 

11,883 

42,277 

25,092 

25,092 

122,098 

122.098 

632,426 

651,671 

OPTION  5 


$693,420 
82,186 
69,575 
38,474 

201 ,025 
1,084,681 


OPTION  6 


$853,940 

100,175 

93,738 

41,820 

241,020 

1.330,694 


In  addition,  EPA  developed  a  more 
generic  illustration  of  potential  benefits, 
based  on  a  broad  range  (from  10  percent 


to  90  percent)  of  potential  reductions  in 
impingement  and  entrainment.  These 
illustrative  results  are  shown  in  Exhibit 


33.  Finally,  the  benefits  estimated  for 
Option  3,  the  Agency's  preferred  option, 
are  detailed  in  Exhibit  34. 


Exhibit  33.— Summary  of  Potential  Benefits  Associated  With  Various  Impingement  and  Entrainment 

Reduction  Levels 


Reduction  level 
percent 


10 
20 
30 
40 
SO 
60 
TO 
80 
90 


All  539  In.  Scope 
All  539  In  Scope 
All  539  In  Scope 
Ail  539  In  Scojie 
All  539  In  Sco|3e 
All  539  In  Scope 
All  539  In  Scope 
All  539  In  Scope 
All  539  In  Scope 


Benefits  (values  in  thousands  of 
2001$) 


Impingement 


$14,331 

28,662 

42,994 

57,325 

71,656 

85,987 

100.319 

114.650 

128.981 


Entrainment 


$139,015 
278.029 
417.044 
556.059 
695,073 
834,088 
973,103 
1,112,118 
1,251,132 


EXHIBIT  34.— Summary  of  Benefits  From  Impingement  Controls  associated  With  Option  3 


Waterbody  type 


Estuary — NonGulf 

Estuary— Gulf 

Freshwater 


Facility 


AH  78  In  Scope  . 
All  30  In  Scope  . 
AH  393  In  Scope 


Benefits  (values  in  ttiousands  of 
2001$) 


Impingement 


$17,418 

1.087 

19.117 


Entrainment 


$424,708 
48.645 
11,883 
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Categories  of  data  required  by  today's 
proposed  rule  follow. 


ambient  water  quality  monitoring  may 
also  be  required  of  facilities  depending 


-t^i.^:-  _. 


Some  of  the  facilities  (those  choosing 
to  use  restoration  measures  to  maintain 
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Exhibit  34.— Summary  of  BEh4EFiTS  From  impingement  Controls  Associated  With  Option  3— Continued 


Watertxxjy  type 


Great  Lake 

Ocean  

ALL 


Facility 


All  16  In  Scope  . 
All  22  In  Scope  . 
All  539  In  Scope 


Benefits  (values  in  ttKXJsands  of 
2001$) 


Impingennent 


25,205 

7.503 

70.329 


Entrainment 


25.092 
122.098 
632.426 


Under  today's  proposal,  facilities  can 
choose  the  Site-Specific  Determination 
of  Best  Technology  Available  in 
§  125.94(a)  in  which  a  facility  can 
demonstrate  to  the  Director  that  the  cost 
of  compliance  with  the  applicable 
performance  standards  in  §  125.94(b) 
would  be  significantly  greater  than  the 
costs  considered  by  EPA  when 
establishing  these  performance 
standards,  or  the  costs  would  be 
significantly  greater  than  the  benefits  of 
complying  with  these  performance 
standards.  EPA  expects  that  if  facilities 
were  to  choose  this  approach,  then  the 
overall  national  benefits  of  this  rule  will 
decrease  markedly.  This  is  because 
under  this  approach  facilities  would 
choose  the  lowest  cost  technologies 
possible  and  not  necessarily  the  most 
effective  technologies  to  reduce 
impingement  and  entrainment  at  the 
facility. 

X.  Administrative  Requirements 

A.E.O.  12866:  Regulatory  Planning  and 
Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

•  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 


that  this  proposed  rule  is  a  "significant 
regulatory  action."  As  such,  this  action 
was  submitted  to  OMB  for  review. 
Changes  made  in  response  to  OMB 
suggestions  or  recommendations  will  be 
documented  in  the  public  record. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  EPA  has 
prepared  an  Information  Collection 
Request  (ICR)  document  (EPA  ICR  No. 
2060.01)  and  you  may  obtain  a  copy 
from  Susan  Auby  by  mail  at  Collection 
Strategies  Division;  U.S.  Environmental 
Protection  Agency  (2822);  1200 
Pennsylvania  Ave.,  NW.;  Washington, 
DC  20007,  by  e-mail  at 
auby.susan@epamail.epa.gov,  or  by 
calling  (202)  260-^9011.  You  also  can 
download  a  copy  off  the  Internet  at 
http://www.epa.gov/icr.  The  information 
collection  requirements  relate  to 
existing  electric  generation  facilities 
with  design  intake  flows  of  50  million 
gallons  per  day  or  more  collecting 
information  for  preparing 
comprehensive  demonstration  studies, 
monitoring  of  impingement  and 
entrainment,  verifying  compliance,  and 
preparing  yearly  reports. 

The  total  burden  of  the  information 
collection  requirements  associated  with 
today's  proposed  rule  is  estimated  at 
4,251,240  hours.  The  corresponding 
estimates  of  cost  other  than  labor  (labor 
and  non-labor  costs  are  included  in  the 
total  cost  of  the  proposed  rule  discussed 
in  Section  VIII  of  this  preamble)  is  $191 
million  for  539  facilities  and  44  States 
and  one  Territory  for  the  first  three 
years  after  promulgation  of  the  rule. 
Non-labor  costs  include  activities  such 
as  capital  costs  for  remote  monitoring 
devices,  laboratory  services, 
photocopying,  and  the  purchase  of 
supplies.  The  burden  and  costs  are  for 
the  information  collection,  reporting, 
and  recordkeeping  requirements  for  the 
three-year  period  beginning  with  the 
assumed  effective  date  of  today's  rule. 
Additional  information  collection 
requirements  will  occur  after  this  initial 


three-year  period  as  existing  facilities 
continue  to  be  issued  permit  renewals 
and  such  requirements  will  be  counted 
in  a  subsequent  information  collection 
request.  EPA  does  not  consider  the 
specific  data  that  would  be  collected 
under  this  proposed  rule  to  be 
coniidentiail  business  information. 
However,  if  a  respondent  does  consider 
this  information  to  be  confidential,  the 
respondent  may  request  that  such 
information  be  treated  as  confidential. 
All  confidential  data  will  be  handled  in 
accordance  with  40  CFR  122.7,  40  CFR 
part  2,  and  EPA's  Security  Manual  Part 
in.  Chapter  9.  dated  August  9, 1976. 

Burden  is  defined  as  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utiUze 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiirces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Compliance  with  the  applicable 
information  collection  requirements 
imposed  under  this  proposed  rule  (see 
§§122.21(r).  125.95, 125.96. 125.97,  and 
125.98)  is  mandatory.  Existing  facilities 
would  be  required  to  perform  several 
data-gathering  activities  as  part  of  the 
permit  renewal  application  process. 
Today's  proposed  rule  would  require 
several  distinct  types  of  information 
collection  as  part  of  the  NPDES  renewal 
application.  In  general,  the  information 
would  be  used  to  identify  which  of  the 
requirements  in  today's  proposed  rule 
apply  to  the  existing  facility,  how  the 
existing  facility  would  meet  those 
requirements,  and  whether  the  existing 
facility's  cooling  water  intake  structure 
reflects  the  best  technology  available  for 
minimizing  enviroimiental  impact. 
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Categories  of  data  required  by  today's 
proposed  rule  follow. 

•  Source  waterbody  data  for 
determining  appropriate  requirements 
to  apply  to  the  facility,  evaluating 
ambient  conditions,  and  characterizing 
potential  for  impingement  and 
entraiiunent  of  all  life  stages  of  fish  and 
shellfish  by  the  cooling  water  intake 
structvire; 

•  Intake  structure  data,  consisting  of 
intake  structiu^  design  and  a  facility 
water  balance  diagram,  to  determine 
appropriate  requirements  and 
characterize  potential  for  impingement 
and  entrainment  of  all  life  stages  of  fish 
and  shellfish; 

•  Information  on  design  and 
construction  technologies  implemented 
to  ensiu-e  compliance  with  applicable 
requirements  set  forth  in  today's 
proposed  rule;  and 

•  Information  on  supplemental 
restoration  measures  proposed  for  use 
with  or  in  lieu  of  design  and 
construction  technologies  to  minimize 
adverse. 

In  addition  to  the  information 
requirements  of  the  permit  renewal 
application.  NPDES  permits  normally 
specify  monitoring  and  reporting 
requirements  to  be  met  by  the  permitted 
entity.  Existing  facilities  that  fall  within 
the  scope  of  this  proposed  rule  would 
be  required  to  perform  biological 
monitoring  as  required  by  the  Director 
to  demonstrate  compliance,  and  visual 
or  remote  inspections  of  the  cooling 
water  intake  structure  and  any 
additional  technologies.  Additional 

Exhibit  35.— Maximum  Burden  and 


ambient  water  quality  monitoring  may 
also  be  required  of  facilities  depending 
on  the  specifications  of  their  permits. 
The  facility  would  be  expected  to 
analyze  the  results  firom  its  monitoring 
efforts  and  provide  these  results  in  an 
annual  status  report  to  the  permitting 
authority.  Finally,  facilities  would  be 
required  to  maintain  records  of  all 
submitted  documents,  supporting 
materials,  and  monitoring  results  for  at 
least  three  years.  (Note  that  the  Director 
may  require  that  records  be  kept  for  a 
longer  period  to  coincide  with  the  life 
of  the  NPDES  permit.) 

All  impacted  facilities  would  carry 
out  the  specific  activities  necessary  to 
fulfill  the  general  information  collection 
requirements.  The  estimated  burden 
includes  developing  a  water  balance 
diagram  that  can  be  used  to  identify  the 
proportion  of  intake  water  used  for 
cooling,  make-up,  and  process  water. 
Facilities  would  also  gather  data  to 
calculate  the  reduction  in  impingement 
mortality  and  entraiiunent  of  all  life 
stages  of  fish  and  shellfish  that  would 
be  achieved  by  the  technologies  and 
operational  measures  they  select.  The 
burden  estimates  include  sampling, 
assessing  the  source  waterbody. 
estimating  the  magnitude  of 
impingement  mortality  and 
entrainment.  and  reporting  results  in  a 
comprehensive  demonstration  study. 
The  burden  also  includes  conducting  a 
pilot  study  to  evaluate  the  suitability  of 
the  technologies  and  operational 
measures  based  on  the  species  that  are 
found  at  the  site. 

COSTS  PER  Facility  for  NPDES  Permit  Application  and  Monitoring  and 
Reporting  Activities 


Some  of  the  facilities  (those  choosing 
to  use  restoration  measures  to  maintain 
fish  and  shellfish)  would  need  to 
prepare  a  plan  documenting  the 
restoration  measures  they  would 
implement  and  how  they  would 
demonstrate  that  the  restoration 
measures  were  effective.  The  burden 
estimates  incorporate  the  cost  of 
preparing  calculations,  drawings,  and 
other  materials  supporting  the  proposed 
restoration  measures,  as  well  as 
performing  monitoring  to  verify  the    - 
effectiveness  of  the  restoration 
measures. 

Some  facilities  may  choose  to  request 
a  site-specific  determination  of  BTA 
because  of  costs  significantly  greater 
than  those  EPA  considered  in 
establishing  the  performance  standards 
or  because  costs  are  significantly  greater 
than  the  benefits  of  complying  with  the 
performance  standards.  These  facilities 
must  perform  a  comprehensive  cost 
evaluation  study  cmd/or  a  valuation  of 
the  monetized  benefits  of  reducing 
impingement  and  entrainment,  as  well 
as  submitting  a  site-specific  technology 
plan  characterizing  the  design  and 
construction  technologies,  operational 
measures  and  restoration  measures  they 
have  selected. 

Exhibit  35  presents  a  summary  of  the 
maximum  burden  estimates  for  a  facility 
to  prepare  a  permit  application  and 
monitor  and  report  on  cooling  water 
intake  structure  operations  as  required 
by  this  rule. 


Activities 


Start-up  activities  ■ - 

Permit  application  activities 

Source  water  baseline  biological  characterization  data 

Proposal  for  collection  of  information  for  comprehensive  demonstration  study  ^ 

Source  waterbody  flow  information  

Design  and  construction  technology  plan  .' 

Impingement  mortality  and  entrainment  characterization  study^  

Evaluation  of  potential  cooling  water  intake  structure  effects'"  

Information  for  site-specific  determination  of  BTA  

Site-specific  technology  plan  

Verification  monitoring  plan  


Subtotal 


Biological  monitoring  (impingement  sampling) 
Biological  monitoring  (entrainment  sampling)  . 

Visual  or  remote  inspections'^  

Verification  study"  

Yearty  status  report  activities  


Subtotal 


Burden  (hr) 


43 
242 
265 
271 
116 
146 
5,264 
2,578 
692 
177 
128 


9.922 


388 
776 
253 
122 
324 


Labor  cost 


$1,964 

9,071 

10,622 

11,407 

3.794 

5,260 

289.061 

144,838 

32.623 

6,963 

5,489 


521,092 


20,973 

42.044 

8.994 

5,927 

14.906 


1.863 


Other  direct 

costs 
(lump  sum)  > 


$50 

500 

750 

1,000 

.    100 

50 

13,000 

500 

200 

75 

1.000 


17,225 


92,844 


650 
4.000 
100 
500 
750 

$6,000 


"Cost  of  supplies,  filing  cabinets,  photocopying,  boat  renting,  etc. 
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undiscounted  cost  incurred  by  the 
private  sector  in  any  one  year  is 

».%.>-nvimQ»f>1ir  CAAn  milliriTi  in  7(\n^ 


2.  Analysis  of  impacts  on  Goverfiment 
Entities 


proposed  rule,  by  ownership  type  and 
size  of  government  entity.  The  exhibit 
shows  that  23  large  government  entities 
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"The  Impingement  Mortality  and  Entrainment  Characterization  Study  and  Evaluation  of  Potential  CWIS  EHects  also  have  capital.  O&M  and 
contracted  sennce  costs  associated  with  them.  . 

<"  Remote  monitoring  equipment  also  has  capital  and  O&M  costs  associated  with  it. 
"I  The  verification  monitoring  also  has  contracted  services  associated  with  it. 


EPA  believes  that  all  44  States  and 
one  Territory  with  NPDES  permitting 
authority  will  undergo  start-up  activities 
in  preparation  for  administering  the 
provisions  of  the  proposed  rule.  As  part 
of  these  start-up  activities,  States  and 
Territories  are  expected  to  train  junior 
technical  staff  to  review  materials 
submitted  by  facilities,  and  then  use 
these  materials  to  evaluate  compliance 
with  the  specific  conditions  of  each 
facility's  NPDES  permit. 

Each  State's/Territory's  actual  burden 
associated  with  reviewing  submitted 


materials,  writing  permits,  and  tracking 
compliance  depends  on  the  number  of 
new  in-scope  facilities  that  will  be  built 
in  the  State/Territory  during  the  ICR 
approval  period.  EPA  expects  that  State 
and  Territory  technical  and  clerical  staff 
will  spend  time  gathering,  preparing, 
and  submitting  the  various  docimients. 
EPA's  burden  estimates  reflect  the 
general  stafBng  and  level  of  expertise 
that  is  typical  in  States/Territories  that 
administer  the  NPDES  permitting 
program.  EPA  considered  the  time  and 


qualifications  necessary  to  complete 
various  tasks  such  as  reviewing 
submitted  documents  and  supporting 
materials,  verifying  data  sources, 
planning  responses,  determining 
specific  permit  requirements,  writing 
the  actual  permit,  and  conferring  with 
facilities  and  the  interested  public. 
Exhibit  36  provides  a  simunary  of  the 
maximum  burden  estimates  for  States/ 
Territories  performing  various  activities 
with  the  proposed  rule. 


Exhibit  36.— Estimating  State/Territory  Maximum  Burden  and  Costs  for  Activities 


Activities 


Start-up  activities  (per  State/Territory)  

State/Territory  permit  issuance  activities  (per  facility) 

Vertficatioo  study  review  (per  facility)  

Review  of  alternative  regulatory  requirements  (per  facility) 
Annual  State/Territory  activities  (per  facility) 

Subtotal 


Burden  (hr) 


100 
811 

21 
192 

50 


1.174 


Labor  cost 


$3,496 

32.456 

689 

6.237 

1.662 


44.540 


Ottier  direct 

costs 
(lumpsum)* 


$50 

300 

50 

50 

50 


500 


An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information, 
imless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
munbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

EPA  requests  comments  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division:  U.S.  Environmental 
Protection  Agency  (2822);  1200 
Pennsylvania  Ave.,  NW.  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs; 
Office  of  Management  and  Budget;  725 
17th  Street,  NW.;  Washington,  DC 
20503,  marked  "Attention:  Desk  Officer 
for  EPA."  Include  the  ICR  number  in 
any  correspondence.  Because  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
April  9,  2002,  a  comment  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  May  9,  2002.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 


C.  Unfunded  Mandates  Reform  Act 
1.  UMRA  Requirements 

TiUe  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  UMRA  generally  requires 
EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  sm  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 


was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govenunents,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant    - 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
regulatory  requirements. 

EPA  estimated  total  annualized  (post- 
tax^  costs  of  compliance  for  the 
proposed  riile  to  be  $182  million 
($2001).  Of  this  total,  $153  million  is 
incurred  by  the  private  sector  and  $19.6 
million  is  incurred  by  State  and  local 
governments  that  operate  in-scope 
facilities.*^  Permitting  authorities  incur 
an  additional  $3.6  million  to  administer 
the  rule,  including  labor  costs  to  vmte 
permits  and  to  conduct  compliance 
monitoring  and  enforcement  activities. 
EPA  estimates  that  the  highest 


•*  In  addition.  13  bcilities  owned  by  Tennessee 
Valley  Authority  (TVA),  a  federal  entity,  incur  $9.8 
million  in  compliance  costs.  The  costs  incurred  by 
the  federal  government  are  not  included  in  this 
section. 
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D.  Regulatory  Flexibility  Act  as 
Amended  bv  SBREFA  (1996) 


After  considering  the  economic 
impacts  of  today's  proposed  rule  on 


population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  a  not-for- 
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undiscounted  cost  incurred  by  the 
private  sector  in  any  one  year  is 
approximately  $480  million  in  2005. 
The  highest  undiscounted  cost  incurred 
by  govenmient  sector  in  any  one  year  is 
approximately  $42  million  1^2005. 
Thus,  EPA  has  determined  that  this  rule 
contains  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year. 
Accordingly,  EPA  has  prepared  a 
written  statement  under  §  202  of  UMRA, 
which  is  summarized  below. 


2.  Analysis  of  impacts  on  Goverfiment 
Entities 

Governments  may  incur  two  types  of 
costs  as  a  result  of  the  proposed 
regulation:  (1)  Direct  costs  to  comply 
with  the  rule  for  facilities  owned  by 
government  entities;  and  (2) 
administrative  costs  to  implement  the 
regulation.  Both  types  of  costs  are 
discussed  below. 

a.  Compliance  Costs  for  Government- 
Owned  Facilities 

Exhibit  37  below  provides  an  estimate 
of  the  niunber  of  government  entities 
that  operate  facilities  subject  to  the 


proposed  rule,  by  ownership  type  and 
size  of  government  entity.  The  exhibit 
shows  that  23  large  government  entities 
operate  43  facilities  subject  to  the 
proposed  regulation.  There  are  22  small 
government  entities  that  operate  22 
facilities  subject  to  regulation.  No  small 
government  entity  operates  more  than 
one  affected  facility.  Of  the  65  facilities 
that  are  owned  by  government  entities, 
48  are  owned  by  mimicipalities.  eight 
are  owned  by  political  subdivisions, 
seven  are  owned  by  state  governments, 
and  two  are  owned  by  municipal 
marketing  authorities. 


Exhibit  37.— Number  of  Government  Entities  and  Government-Owned  Facilities 


Ownership  type 


Municipality  

Municipal  marlceting  auttiority 

State  Govemment 

Political  Sutxlivision 


ToUd 


Numtwr  of  govemment  entities 
(by  size) 


Large 


16 
0 

4 
3 


23 


SmaH 


19 
2 
0 

1 


22 


Total 


35 
2 

4 
4 


45 


Number  of  facilities 
(by  govemment  entity  size) 


Large 


29 
0 

7 
7 


43 


Smal 


19 
2 
0 
1 


22 


Total 


48 

2 
7 
8 


65 


Exhibit  38  svimmarizes  the  annualized 
compliance  costs  incurred  by  State, 
local,  and  Tribal  governments  for  the 
proposed  rule.  The  exhibit  shows  that 
the  estimated  aimualized  compliance 
costs  for  all  government-owned  facilities 
are  $19.6  million.  The  43  facilities 
owned  by  large  governments  would 
incvir  costs  of  $13.6  million;  the  22 
facilities  owned  by  small  governments 
woidd  incur  costs  of  $6  million. 

Exhibit  38.— Number  of  Regulated 
Government-Owned  Faciuties 
AND  Compliance  Costs  by  Size  of 
Government  for  Proposed  Rule 


Numtwr  of 

Compliance 

size  of  Govem- 

factlities 

costs 

ment 
j 

subject  to 
regulation 

(million 
$2001) 

Factlities  Owned 

by  Large  Gov- 

ernments   

43 

$13.6 

Facilities  Owned 

by  SmaH  Gov- 

ernments   

22 

6.0 

All  Government- 

Owned  Facili- 

ties   

4— 

65 

19.6 

'  EPA's  analysis  also  considered 
whether  the  proposed  rule  may 
significanUy  or  uniquely  affect  small 

!;ovemments.  EPA  estimates  that  22 
acilities  subject  to  the  proposed  rule  are 
owned  by  small  governments  (i.e., 
lovemments  with  a  population  of  less 


than  50,000).  The  total  comphance  cost, 
for  all  the  small  government-owned 
fecilities  incurring  costs  under  the 
proposed  rule  is  $6.0  million,  or 
approximately  $273,000  per  facility. 
The  highest  annualized  compliance 
costs  for  a  government-owned  facility  is 
$965,000.  In  comparison,  all  non- 
government-owned facilities  subject  to 
this  rule  are  expected  to  incur 
annualized  compliance  costs  of  $176 
million,  or  $330,000  per  facility.  The 
highest  annualized  cost  for  a  facility  not 
owned  by  a  small  govemment  is  $4.3 
million.  EPA  therefore  concludes  that 
these  costs  do  not  significanUy  or 
uniquely  affect  small  governments.  The 
Economic  and  Benefits  Assessment 
provides  more  detail  on  EPA's  analysis 
of  impacts  on  govenmients. 

b.  Administrative  Costs 

The  requirements  of  Section  316(b) 
are  implemented  through  the  NPDES 
(National  Pollutant  Discharge 
Elimination  System)  permit  program. 
Forty-five  states  and  territories  currentiy 
have  NPDES  permitting  authority  imder 
section  402(b)  of  the  Clean  Water  Act 
(CWA).  EPA  estimates  that  states  and 
territories  will  incur  four  types  of  costs 
associated  with  implementing  the 
requirements  of  the  proposed  rule:  (1) 
Start-up  activities;  (2)  first  permit 
issuance  activities;  (3)  repermitting 
activities,  and  (4)  annual  activities.  EPA 
estimates  that  the  total  annualized  cost 
for  these  activities  will  be  $3.6  million. 


Exhibit  39  below  presents  the 
annualized  costs  of  the  major 
administrative  activities. 

Exhibit  39.— Annualized  Govern- 
ment Administrative  Costs  (mil- 
lion $2001) 


Activity 


Start-up  Activities 

First  Permit  Issuance  Activities 

Repermitting  Activities 

Annual  Activities  * 


Total 


Cost 


$0.02 
1.61 
1.05 
0.94 


3.62 


3.  Consultation 

EPA  consulted  with  State 
governments  and  representatives  of 
local  governments  in  developing  the 
regulation.  The  outreach  activities  are 
discussed  in  Section  XI.E  (E.0. 13131 
addressing  Federalism)  of  this  preamble. 

4.  Alternatives  Considered 

In  addition  to  the  proposed  rule,  EPA 
considered  and  analyzed  several 
alternative  regulatory  options  to 
determine  the  best  technology  available 
for  minimizing  adverse  environmental 
impact.  EPA  selected  the  proposed  rule 
because  it  meets  the  requirement  of 
section  316(b)  of  the  CWA  that  the 
location,  design,  construction,  and 
capacity  of  CWIS  reflect  the  BTA  for 
minimizing  AEI,  and  it  is  economically 
practicable. 
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Exhibit  41.— Summary  of  RFA  Analysis— -Continued 


T 


T 
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After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  the  Agency  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities  for  reasons 
explained  below. 

For  the  purposes  of  assessing  the 
impacts  of  today's  rule  on  small  entities, 
small  entity  is  defined  as:  (1)  A  small 
business  according  to  Small  Business 
Administration  (SBA)  size  standards:  (2) 
a  small  governmental  jurisdiction  that  is 
a  government  of  a  city,  county;  town, 
school  district  or  special  district  with  a 

Exhibit  40.— Unique  Phase  II  Entity  Small  Business  Size  Standards  (by 

Codes  (SIC))  *» 


D.  Regulatory  Flexibility  Act  as 
Amended  by  SBREFA  (1996) 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 


population  of  less  than  50,000:  and  (3) 
a  small  organization  that  is  a  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  The  SBA 
thresholds  define  minimiun 
employment,  sales  revenue,  or  MWh 
output  sizes  below  which  an  entity 
qualifies  as  small.  The  thresholds  used 
in  this  analysis  are  firm-level  four-digit 
Standard  hidustrial  Classification  (SIC) 
codes.*3  Exhibit  40  below  presents  the 
SBA  size  standards  used  in  this 
analysis. 

Standard  Industry  Classification 


sic  code 


1311 
3312 

4911 
4924 
4931 
4932 
4939 
4953 
6512 
8711 


SIC  description 


Crude  Petroleum  and  Natural  Gas 

Steel  Works,  Blast  Furnaces  (Including  Coke  Ovens),  and  Rolling 
Mills. 

Electric  Services  

Natural  Gas  Distritxjtion  

Electric  and  Ottier  Services  Comt)ined  - 

Gas  and  Ottier  Services  Confil)ined 

Coml)ination  Utilities,  NEC 

Refuse  Systems 

Operators  of  (Nonresidential  Buildings - 

Engineering  Services 


SBA  size  standard 


500  Employees 
1 ,000  Employees. 

4  million  MWti. 
500  Employees. 
$5.0  Million. 
$5.0  MHIion. 
$5.0  Million. 
$10.0  Million. 
$5.0  Million. 
$6.0  Million. 


*•  Information  Source: 
stccodes/siccodes.html) 


U.S.  Small  Business  Administration.  Office  of  Size  Standards.  Exhibit  of  Size  Standards  (www.sba.gov/regulations/ 


EPA  used  publicly  available  data  firom 
the  1999  Forms  EIA-860A  and  EIA- 
860B  as  well  as  information  from  EPA's 
2000  Section  316(b)  Industry  Survey  to 
identify  the  parent  entities  of  electric 
generators  subject  to  this  proposed  rule. 
EPA  also  conducted  research  to  identify 
recent  changes  in  ownership,  including 
the  current  owner  of  each  generator,  and 
each  owner's  primary  SIC  code,  sales 
revenues,  employment,  and/or 
electricity  sales.  Based  on  the  parent 
entity's  SIC  code  and  the  related  size 
standard  set  by  the  SBA,  EPA  identified 
facilities  that  are  owned  by  small 
entities. 

Based  on  this  analysis,  EPA  exjjects 
this  proposed  rule  to  regulate  only  a 
small  absolute  number  of  facilities 
owned  by  small  entities,  representing 
only  1.3  percent  of  all  facilities  owned 


by  small  entities  in  the  electric  power 
industry.  EPA  has  estimated  that  28  in- 
scope  electric  generators  owned  by 
small  entities  would  be  regulated  by  this 
proposed  rule.  Of  the  28  generators,  19 
are  projected  to  be  owned  by  a 
municipality,  six  by  a  rural  electric 
cooperative,  two  by  a  mimicipal 
marketing  authority,  and  one  by  a 
political  subdivision. 

Only  facilities  with  design  intake 
flows  of  50  MGD  or  more  are  subject  to 
this  rule.  In  addition,  only  a  small 
percentage  of  all  small  entities  in  the 
electric  power  industry,  1.3  percent,  is 
subject  to  this  rule.  Finally,  of  the  28 
small  entities,  two  entities  would  incur 
annualized  post-tax  compliance  costs  of 
greater  than  three  percent  of  revenues: 
nine  would  incur  compliance  costs  of 
between  one  and  three  percent  of 

Exhibit  41.— Summary  of  RFA  Analysis 


revenues;  and  the  remaining  17  small 
entities  would  incxur  compliance  costs  of 
less  than  one  percent  of  revenues.  The 
estimated  compliance  costs  that 
facilities  owned  by  small  entities  would 
likely  incur  represent  between  0.12  and 
5.29  percent  of  the  entities'  annual  sales 
revenue. 

Exhibit  41  siunmarizes  the  results  of 
Regulatory  Flexibility  Act  analysis. 
From  the  small  absolute  number  of 
facilities  owned  by  small  entities  that 
would  be  affected  by  the  proposed  rule, 
the  low  percentage  of  all  small  entities, 
and  the  very  low  impacts,  EPA 
concludes  that  the  proposed  rule  wall 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities. 


Type  of  Entity 


Municipality 


(A) 

Numtwr  of 

in-scope 

facilities 

owned  by 

small 

entities 


19 


(B) 

Numt)ef  of 

small 

entities 

witti 
in-scope 
facilities 


19 


(C) 

Total 

numt>er  of 

small 

entities 


1.110 


(D)     ^ 

Percent  of 

small 

entities 

in-scope  of 

mle  imC)] 


1.7 


(E) 

Annual 

compliance 

costs/annual 

sales 

revenue 


0.4  to  5.3% 


•3  The  North  American  Industry  Classification 
System  (NAICS)  replaced  trhe  Standard  Industrial 


Classification  (SIC)  System  as  of  October  1,  2000. 
The  data  sources  EPA  used  to  identify  the  parent 


entities  of  the  facilities  subject  to  this  rule  did  not 
provide  NAICS  codes  at  the  time  of  analysis. 
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as  specified  in  Executive  Order  13175. 
EPA's  analyses  show  that  no  facility 


Order  13211,  "significant  energy  action" 
means  (66  FR  28355:  May  22,  2001): 


the  alternative  regulatory  options 
considered  l^y  EPA,  see  Section  Vm 
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Exhibit  41.— Summary  of  RFA  Analysis— Continued 


Type  of  Entity 


Municipal  Marketing  Auttiority 

.Rural  Electric  Cooperative  

Political  Subdivision 

Other  Types 


Total 


(A) 

Numt)er  of 

in-scope 

facilities 

owned  t>y 

small 

entities 


28 


(B) 

Number  of 

small 

entities 

with 
in-scope 
facilities 


28 


(C) 

Total 

number  of 

small 

entities 


22 
877 
104 

97 


2,210 


(D) 

Percent  of 

small 

entities 

in-scope  of 

rule  [(B)/(C)1 


9.1 
0.7 
1.0 
0.0 


1.3 


(E) 

Annual 

compliance 

costs/annual 

sales 

revenue 


0.1  to  0.1% 
0.2  to  0.5% 
1.2  to  1.2% 
n/a 


0.1-5.3% 


IThe  Economic  and  Benefits  Analysis 
for  the  Proposed  Section  316(b)  Phase  II 
Existing  Facilities  Rule  presents  more 
detail  on  EPA's  small  entity  analysis  in 
support  of  this  proposed  rule. 

E.  E.O.  12898:  Federal  Actions  To 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations 

:  Executive  Order  12898  requires  that, 
to  the  greatest  extent  practicable  and 
permitted  by  law,  each  Federal  agency 
must  make  achieving  environmental 
justice  part  of  its  mission.  E.O.  12898 
provides  that  each  Federal  agency  must 
conduct  its  programs,  policies,  and 
activities  that  substantially  affect  htunan 
health  or  the  environment  in  a  manner 
that  ensiues  such  programs,  policies, 
and  activities  do  not  have  the  effect  of 
excluding  persons  (including 
populations)  from  participation  in, 
denying  persons  (including 
popidations)  the  benefits  of,  or 
subjecting  persons  (including 
populations)  to  discrimination  tuider 
such  programs,  policies,  and  activities 
because  of  their  race,  color,  or  national 
cnigin. 

Today's  final  rule  would  require  that 
the  location,  design,  construction,  and 
capacity  of  cooling  water  intake 
structures  (CiWIS)  at  Phase  II  existing 
facilities  reflect  the  best  technology 
available  for  minimizing  adverse 
^ivironmental  impact.  For  several 
reasons,  EPA  does  not  expect  that  this 
final  rule  woidd  have  an  exclusionary 
effect,  deny  persons  the  benefits  of  the 
participating  in  a  program,  or  subject    . 
persons  to  discrimination  because  of 
their  race,  color,  or  national  origin. 

To  assess  the  impact  of  the  rule  on 
low-income  and  minority  populations, 
EPA  calciilated  the  poverty  rate  and  the 
percentage  of  the  population  classified 
as  non-white  for  populations  living 
within  a  SO-mile  radius  of  each  of  the 
539  in-scope  facilities.  The  results  of  the 
analysis,  presented  in  the  EBA.  show 
that  the  populations  affected  by  the  in- 


scope  facilities  have  poverty  levels  and 
racial  compositions  that  are  quite 
similar  to  die  U.S.  population  as  a 
whole.  A  relatively  small  subset  of  the 
facilities  are  located  near  populations 
with  poverty  rates  (24  of  539,  or  4.5%), 
or  non-white  populations  (101  of  539,  or 
18.7%),  or  both  (13  of  539.  or  2.4%), 
that  are  significantly  higher  than 
national  levels.  Based  on  these  results, 
EPA  does  not  believe  that  this  rule  will 
have  an  exclusionary  effect,  deny 
persons  the  benefits  of  the  NPDES 
program,  or  subject  persons  to 
discrimination  because  of  their  race, 
color,  or  national  origin. 

In  fact  because  EPA  expects  that  this 
final  rule  would  help  to  preserve  the 
health  of  aquatic  ecosystems  located  in 
reasonable  proximity  to  Phase  II  existing 
facilities,  it  believes  that  all 
populations,  including  minority  and 
low-income  popvdations,  would  benefit 
bom  improved  environmental 
conditions  as  a  result  of  this  rule.  Under 
current  conditions,  EPA  estimates 
approximately  2.2  billion  fish 
(expressed  as  age  1  equivalents)  of 
recreational  and  commercial  species  are 
lost  annually  due  to  impingement  and 
entrainment  at  the  529  in  scope  Phase 
II  existing  facilities.  Under  the  Agency's 
preferred  option,  over  1.2  billion 
individuals  of  these  commercially  and 
recreationally  sought  fish  species  (age  1 
equivalents)  will  now  survive  to  join  the 
fishery  each  year  (435  million  fish  due 
to  reduced  impingement  impacts,  and 
789  million  fish  due  to  reduced 
entrainment).  These  additional  1.2 
billion  fish  will  provide  increased 
opportimities  for  subsistence  anglers  to 
increase  their  catch,  thereby  providing 
some  benefit  to  low  income  households 
located  near  regulation-impacted 
waters. 

F.  E.O.  13045:  Protection  of  Children 
From  Environmental  Health  Risks  and 
Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that 


(1)  is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  might  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  and  safety  effects 
of  the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This 
proposed  rule  is  an  economically 
significant  rule  as  defined  under 
Executive  Order  12866.  However,  it 
does  not  concern  an  environmental 
health  or  safety  risk  that  would  have  a  ^ 
disproportionate  effect  on  children. 
Therefore,  it  is  not  subject  to  Executive 
Order  13045. 

G.  E.O.  13175:  Consultation  and 
Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Ciovemments"  (65  FR 
67249.  November  6.  2000),  requires  EPA 
to  develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  Tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  Tribes, 
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that  have  federalism  implications"  are        as  stringent  as  Federal  program  occasions  with  representatives  of 

defined  in  the  Executive  Order  to  requirements.  States  retain  the  ability  to     environmental  groups. 


.1        1  1* 
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as  specified  in  Executive  Order  13175. 
EPA's  analyses  show  that  no  facility 
subject  to  this  proposed  rule  is  owned 
by  tribal  governments.  This  proposed 
rule  does  not  affect  Tribes  in  any  way 
in  the  foreseeable  future.  Accordingly, 
the  requirements  of  Executive  Order 
13175  do  not  apply  to  this  rule. 

H.  E.O.  13158:  Marine  Protected  Areas 

Executive  Order  13158  (65  FR  34909, 
May  31,  2000)  requires  EPA  to 
"expeditiously  propose  new  science- 
based  regulations,  as  necessary,  to 
ensure  appropriate  levels  of  protection 
fot  the  marine  environment."  EPA  may 
take  action  to  enhance  or  expand 
protection  of  existing  marine  protected 
areas  and  to  establish  or  recommend,  as 
appropriate,  new  marine  protected 
areas.  The  purpose  of  the  Executive 
Order  is  to  protect  the  significant 
natural  and  cultural  resources  within 
the  marine  environment,  which  means 
"those  areas  of  coastal  and  ocean 
waters,  the  Great  Lakes  and  their 
coimecting  waters,  and  submerged  lands 
thereimder,  over  which  the  United 
States  exercises  jurisdiction,  consistent 
with  international  law. " 

This  proposed  rule  recognizes  the 
biological  sensitivity  of  tidal  rivers, 
estuaries,  oceans,  and  the  Great  Lakes 
and  their  susceptibility  to  adverse 
environmental  impact  ^from  cooling 
water  intake  structures.  This  proposal 
provides  the  most  stringent 
requirements  to  minimize  adverse 
enviromnental  impact  for  cooling  water 
intake  structures  located  on  these  types 
of  water  bodies,  including  potential 
reduction  of  intake  flows  to  a  level 
commensurate  with  that  which  can  be 
attained  by  a  closed-cycle  recirculating 
cooling  system  for  facilities  that 
withdraw  certain  proportions  of  water 
from  estuaries,  tidal  rivers,  and  oceans. 

'  EPA  expects  that  this  proposed  rule 
will  reduce  impingement  and 
entrainment  at  facilities  with  design 
intake  flows  of  50  MGD  or  more.  Tlie 
rule  would  afford  protection  of  aquatic 
organisms  at  individual,  population, 
community,  or  ecosystem  levels  of 
ecological  struct\ires.  Therefore,  EPA 
expects  today's  proposed  rule  would 
advance  the  objective  of  the  Executive 
Order  to  protect  marine  areas. 

/.  E.O.  1 321 1 :  Energy  Effects 

Executive  Order  13211  on  "Actions 
Concerning  Regiilations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  requires  EPA  to 
prepare  a  Statement  of  Energy  Effects 
when  undertaking  regulatory  actions 
identified  as  "significant  energy 
actions."  For  the  piuposes  of  Executive 


Order  13211,  "significant  energy  action" 
means  (66  FR  28355;  May  22.  2001): 

any  action  by  an  agency  (normally  published 
in  the  Federal  Register)  that  promulgates  or 
is  expected  to  lead  to  the  promulgation  of  a 
final  rule  or  regulation,  including  notices  of 
inquiry,  advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking: 

(l)(i)  That  is  a  significant  regulatory  action 
under  Executive  Order  12866  or  any 
successor  order,  and 

(ii)  Is  likely  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use  of 
energy:  or 

(2)  That  is  designated  by  the  Administrator 
of  the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 

For  those  regulatory  actions  identified 
as  "significant  energy  actions,"  a 
Statement  of  Energy  Effects  must 
include  a  detailed  statement  relating  to 

(1)  any  adverse  effects  on  energy  supply, 
distribution,  or  use  (including  a 
shortfall  in  supply,  price  increases,  and 
increased  use  of  foreign  supplies),  and 

(2)  reasonable  alternatives  to  the  action 
with  adverse  energy  effects  and  the 
expected  effects  of  such  ahematives  on 
energy  supply,  distribution,  and  use. 

This  proposed  rule  does  not  qualify  as 
a  "significant  energy  action"  as  defined 
in  Executive  Order  13211  because  it  is 
not  likely  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy.  The  proposed  rule  does  not 
contain  any  compliance  requirements 
that  would  directly  reduce  the  installed 
capacity  or  the  electricity  production  of 
U.S.  electric  power  generators,  for 
example  through  parasitic  losses  or 
auxiliary  power  requirements.  In 
addition,  based  on  the  estimated  costs  of 
compliance.  EPA  currently  projects  that 
the  rule  will  not  lead  to  any  early 
capacity  retirements  at  facilities  subject 
to  this  rule  or  at  facilities  that  compete 
with  them.  As  described  in  detail  in 
Section  vm,  EPA  estimates  small  effects 
of  this  rule  on  installed  capacity, 
generation,  production  costs,  and 
electricity  prices.  EPA's  therefore 
concludes  that  this  proposed  rule  will 
have  small  energy  effects  at  a  national, 
regional,  and  facility- level.  As  a  resxilt, 
EPA  did  not  prepare  a  Statement  of 
Energy  Effects.  EPA  recognizes  that 
some  of  the  alternative  regulatory 
options  discussed  in  the  preamble 
would  have  much  larger  effects  and 
might  well  quality  as  "significant  energy 
actions"  imder  Executive  Order  13211. 
If  EPA  decides  to  revise  the  proposed 
requirements  for  the  final  rule,  it  will 
reconsider  its  determination  under 
Executive  Order  13211  and  prepare  a 
Statement  of  Energy  Effects  as 
appropriate. 

For  more  detail  on  the  potential 
energy  effects  of  this  proposed  rule  or 


the  alternative  regulatory  options 
considered  l^y  EPA.  see  Section  VUI 
above  or  the  Economic  and  Benefits 
Analysis  for  the  Proposed  Section  316(b) 
Phase  II  Existing  Facilities  Rule. 

J.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  (NTTAA)  of  1995,  Pub.  L.  104-113, 
Sec.  12(d)  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus 
standard  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  the 
Office  of  Management  and  Budget 
(OMB),  explanations  when  the  Agency 
decides  not  to  use  available  and 
applicable  volimtary  consensus 
standards. 

This  proposed  rule  does  not  involve 
such  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards.  EPA 
welcomes  comments  on  this  aspect  of 
the  proposed  rule  and.  specifically, 
invites  the  public  to  identify  potentially 
applicable  voluntary  consensus 
standards  and  to  explain  why  such 
standards  should  be  used  in  this 
proposed  rule. 

K.  Plain  Language  Directive 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1. 
1998.  require  each  agency  to  write  all 
rules  in  plain  language.  We  invite  your 
conmients  on  how  to  make  this 
proposed  rule  easier  to  understand.  For 
example:  Have  we  organized  the 
material  to  suit  your  needs?  Are  the 
requirements  in  the  rule  clearly  stated? 
Does  the  rule  contain  technical  language 
or  jargon  that  is  not  clear?  Would  a 
different  format  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing) 
make  the  rule  easier  to  understand? 
Would  more  (but  shorter)  sections  be 
better?  Could  we  improve  clarity  by 
adding  tables,  lists,  or  diagrams?  What 
else  could  we  do  to  make  the  rule  easier 
to  understand? 

L.  Executive  Order  13132:  Federalism 

Executive  Order  13132  (64  FR  43255. 
August  10, 1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications.  Policies 
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Finally,  in  August  21,  2001,  EPA  staff 


issues  relating  to  the  definition  and 
assessment  of  adverse  environmental 


and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
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that  have  federalism  implications"  are 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
r^ulation  that  has  federalism 
implications  and  that  preempts  State 
law.  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Rather,  this 
proposed  rule  would  result  in  minimal 
adininistrative  costs  on  States  that  have 
an  authorized  NPDES  program.  EPA 
expects  an  annual  burden  of  146,983 
hours  with  an  annual  cost  of  $41,200 
(non-labor  costs)  for  States  to 
collectively  administer  this  proposed 
rule.  EPA  has  identified  65  Phase  II 
existing  facilities  that  are  owned  by 
federal,  state  or  local  government 
entities.  The  annual  impacts  on  these 
facilities  is  not  expected  to  exceed  2,252 
burden  hours  and  $56,739  (non-labor 
costs)  per  facility. . 

The  proposed  national  cooling  water 
intake  structure  requirements  would  be 
implemented  through  permits  issued 
under  the  NPDES  program.  Forty-three 
States  and  the  Virgin  Islands  are 
currently  authorized  pursuant  to  section 
402(b)  of  the  CWA  to  implement  the 
NPDES  program.  In  States  not 
authorized  to  implement  the  NPDES 
program,  EPA  issues  NPDES  permits. 
Under  the  CWA,  States  are  not  required 
to  become  authorized  to  administer  the 
NPDES  program.  Rather,  such 
authorization  is  available  to  States  if 
they  operate  their  programs  in  a  maimer 
consistent  with  section  402(b)  and 
applicable  regulations.  Generally,  these 
provisions  require  that  State  NPDES 
programs  include  requirements  that  are 


as  stringent  as  Federal  program 
requirements.  States  retain  the  ability  to 
implement  requirements  that  are 
broader  in  scope  or  more  stringent  than 
Federal  requirements.  (See  section  510 
of  the  CWA.) 

Today's  proposed  rule  would  not 
have  substantial  direct  effects  on  either 
authorized  or  nonauthorized  States  or 
on  local  governments  because  it  would 
not  change  how  EPA  and  the  States  and 
local  governments  interact  or  their 
respective  authority  or  responsibilities 
for  implementing  the  NPDES  program. 
Today's  proposed  rule  establishes 
national  requirements  for  Phase  II 
existing  facilities  with  cooling  water 
intake  structures.  NPDES-authorized 
States  that  currently  do  not  comply  with 
the  final  regulations  based  on  today's 
proposal  might  need  to  amend  their 
regulations  or  statutes  to  ensure  that 
their  NPDES  programs  are  consistent 
with  Federal  section  316(b) 
requirements.  See  40  CFR  123.62(e).  For 
purposes  of  this  proposed  rule,  the 
relationship  and  distribution  of  power 
and  responsibilities  between  the  Federal 
government  and  the  States  and  local 
govenunents  are  established  under  the 
CWA  (e.g.,  sections  402(b)  and  510); 
nothing  in  this  proposed  rule  would 
alter  that.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

Although  section  6  of  Executive  Order 
13132  does  not  apply  to  this  rule,  EPA 
did  consult  with  State  governments  and 
representatives  of  local  governments  in 
developing  the  proposed  rule.  During 
the  development  of  the  proposed 
section  316(b)  rule  for  new  facilities, 
EPA  conducted  several  outreach 
activities  through  which  State  and  local 
officials  were  informed  about  this 
proposal  and  they  provided  information 
and  comments  to  the  Agency.  The 
outreach  activities  were  intended  to 
provide  EPA  with  feedback  on  issues 
such  as  adverse  envirorunental  impact, 
ETA.  and  the  potential  cost  associated 
with  various  regulatory  alternatives. 

EPA  has  made  presentations  on  the 
section  316(b)  rulemaking  effort  in 
general  at  eleven  professional  and 
industry  association  meetings.  EPA  also 
conducted  two  public  meetings  in  June 
and  September  of  1998  to  discuss  issues 
related  to  the  section  316(b)  rulemaking 
effort.  In  September  1998  and  April 
1999,  EPA  staff  participated  in  technical 
workshops  sponsored  by  the  Electric 
Power  Research  Institute  on  issues 
relating  to  the  definition  and  assessment 
of  adverse  environmental  impact.  EPA 
staff  have  participated  in  other  industry 
conferences,  met  upon  request  on 
numerous  occasions  with  industry 
representatives,  and  met  on  a  number  of 


occasions  with  representatives  of 
environmental  groups. 

In  the  months  leading  up  to 
publication  of  the  proposed  Phase  I  rule. 
EPA  conducted  a  series  of  stakeholder 
meetings  to  review  the  draft  regulatory 
framework  for  the  proposed  rule  and 
invited  stakeholders  to  provide  their 
recommendations  for  the  Agency's 
consideration.  EPA  managers  have  met 
with  the  Utility  Water  Act  Group, 
Edison  Electric  Institute,  representatives 
from  an  individual  utility,  and  with 
representatives  from  the  petroleum 
refining,  pulp  and  paper,  and  iron  and 
steel  industries.  EPA  conducted 
meetings  with  envirorunental  groups 
attended  by  representatives  from 
between  3  and  15  organizations.  EPA 
also  met  with  the  Association  of  State 
and  Interstate  Water  Pollution  Control 
Administrators  (ASIWPCA)  and,  with     , 
the  assistance  of  ASIWPCA,  conducted 
a  conference  call  in  which 
representatives  from  17  states  or 
interstate  organizations  participated. 
EPA  also  met  with  OMB  and  utility 
representatives  and  other  federal 
agencies  (the  Department  of  Energy,  the 
Small  Business  Administration,  the 
Tennessee  Valley  Authority,  the 
National  Oceanic  and  Atmospheric 
Administration's  National  Marine 
Fisheries  Service  and  the  Department  of 
Interior's  U.S.  Fish  and  Wildlife 
Service).  After  publication  of  the  ■ 
proposed  Phase  I  rule,  EPA  continued  to 
meet  with  stakeholders  at  their  request. 

EPA  received  more  than  2000 
conunents  on  the  Phase  I  proposed  rule" 
and  NODA.  In  some  cases  these 
conunents  have  informed  the 
development  of  the  Phase  II  rule 
proposal. 

In  January,  2001,  EPA  also  attended 
technical  workshops  organized  by  the 
Electric  Power  Research  Institute  and 
the  Utilities  Water  Action  Group.  These 
workshops  focused  on  the  presentation 
of  key  issues  associated  with  different 
regulatory  approaches  considered  under 
the  Phase  I  proposed  rule  and 
alternatives  for  addressing  316(b) 
requirements. 

On  May  23.  2001,  EPA  held  a  day- 
long forum  to  discuss  specific  issues 
associated  with  the  development  of 
regulations  under  section  316(b).  At  the 
meeting.  17  experts  from  industry.  - 
public  interest  groups.  States,  and 
academia  reviewed  and  discussed  the 
Agency's  preliminary  data  on  cooling 
water  intake  structure  technologies  that 
are  in  place  at  existing  fecilities  and  the 
costs  associated  with  the  use  of 
available  technologies  for  reducing 
impingement  and  entrainment.  Over 
120  people  attended  the  meeting. 
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Finally,  in  August  21,  2001.  EPA  staff 
participated  in  a  technical  symposium 
sponsored  by  the  Electric  Power 
Research  Institute  in  association  with 
the  American  Fisheries  Society  on 


issues  relating  to  the  definition  and 
assessment  of  adverse  environmental 
impact  for  section  316(b)  of  the  CWA. 
In  the  spirit  of  this  Executive  Order 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 


and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 


BiLUNO  CODE  6aao-so-p 
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Facility  is  out  of  scope  of 
scope  of  this  mle 


} 


Note 
Any  One 


Applicability  Criteria  [§125.91,  92.  and  93] 

•Are  you  an  existing  facility  (per  §125.93)? 

•  Do  you  botti  generate  and  transmit  electric  power,  or 
generate  electric  power  but  sell  it  to  another  entity  for 
transmission? 

•  Are  you  required  to  have  an  NPDES  pemilt? 

•  Do  you  have  at  least  one  cooling  water  intake 
structure  that  withdraws  cooling  water  from  waters  of 
the  U.S.  and  uses  at  least  25%  for  cooling  purposes? 

•  Do  you  have  a  design  intake  flow  50  MGD  or  more? 


Yes  To  All 


Does  your  existing  facility  already  meet  the 
performance  standards  in  §1 25.94(b)? 

OR 

Does  your  existing  facility  reduce  intake 
capacity  commensurate  with  a  dosed- 
cyde,  redrculating  system?  [§125.94(b)]? 


Np 


Yes 


Facility  has  minimized  adverse 
environmental  impact 


1 


You  must  reduce  impingement 
mortality  by  80  to  95%  from  the 
calculation  baseline  for  fish  and 
shellfish. 


I  Yes 


CWIS  Located  In  a  Freshwater  River  or 
Stream  [§1 25.94(b)(2)  and  (3)] 

•  If  your  facility's  design  intake  flow  is  5%  or 
less  of  the  source  water  annual  mean 
fk>w,  you  must  reduce  impingement 
mortality  by  80  to  95%  from  the 
calculation  baseline  for  fish  and  shellfish. 

•  If  your  fadllty's  design  intake  flow  is 
greater  than  5%  of  the  source  water 
annual  mean  flow,  you  must  reduce 
impingement  mortality  by  80  to  95%  and 
entrainment  by  60  to  90%  from  the 
calculation  baseline  for  all  life  stages  of 
fish  and  shellfish. 


Are  the  costs  of  implementing  the 
perfonnance  standards  In  §1 25.94(b)  at 
your  fadllty  significantly  greater  than  the 
costs  considered  in  establishing  them  or 
the  benefits  of  complying  with  them? 


No 


Yes 


Performance  Standards  for  Existing 
Facilities  gl  25.94(b)] 

Existing  fadlities  who  do  not  meet 
perfonnance  standards  in  §1 25.94(b)  and 
do  not  qualify  for  a  sife-speafic 
determinaton  of  BTA  must  seled  and 
implement  O&C  technologies,  operational 
measures,  or  restoratkxi  measures 


Site-Specific  Determination  of  Best 
Technology  Available  gl  25.94(c)] 

All  existing  fadlities  may  request  and 
receive  alternative  performance  standards 
less  stringent  than  those  spedfied  in 
§125.94(b)  and  (c)  but  they  must  be  no 
rrHsre  stringent  than  justified  by  this 
significantly  greater  cost 


I 


No 


Does  your  fadlity  have  a  utilization  rate 
less  than  15  percent  [[§1 25.94(b)(2)]? 


No 


CWIS  Located  in  L^kes 

(Other  ttian  One  of  the  Great  Lakes)  or 

Reservoirs  [§1 25.94(b)(4)] 

•  If  you  propose  to  increase  your  fadllty's 
design  intake  flow,  your  total  design 
intake  flow  must  not  disrupt  the  natural 
thermal  stratification  or  tumover  pattern 
of  the  source  water  body  (unless 
benefidal): 

AND 

•  You  must  reduce  impingement  mortality 
by  80  to  95%  fix>m  the  calculation 
baseline  for  fish  and  shellfish. 


CWIS  Located  in  Estuaries,  Tidal 

Rivers,  Oceans,  or  one  of  the  Great 

Lakes  [§1 25.94(b)(3)] 

You  must  reduce  impingement  mortality 
by  80  to  95%  and  entrainment  by  60  to 
90%  from  tfie  calculation  baseline  for  all 
life  stages  of  fish  and  shellfish. 


CWIS  =  cooling  water  intake  structure 
MGD  =  million  galk)ns  per  day 
D&C  =  design  and  constnjction 
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(3)  Cooling  Water  Intake  Structure  impingement  and  entrainment  at  your        1251  et  seq. 
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List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  122 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  substances, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

40  CFR  Part  123 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  substances, 
Indian-lands,  Intergovenunental 
relations.  Penalties.  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control. 


40  CFR  Part  124 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Hazardous  waste,  Indians-lands, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

40  CFR  Part  125 

Cooling  Water  Intake  Structure, 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control. 

Dated:  February  28,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  9— 0MB  APPROVALS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq..  136-136y: 
15  U.S.C.  2001,  2003,  2005,  2006.  2601-2671, 
21  U.S.C.  331),  346a.  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq.,  1311. 1313d,  1314. 1318, 
1321,  1326, 1330,  1342,  1344,  1345  (d)  and 
(e),  1361;  E.O.  11735,  38  FR  21243,  3  CFR. 
1971-1975  Comp.  p.  973;  42  U.S.C.  241. 
242b,  243,  246.  300f.  300g,  300g-l,  300g-2. 
300g-3,  300g-4,  300g-5,  300g-6.  300H. 
300}-2.  300J-3,  300J-4.  300J-9,  1857  et  seq., 
■  6901-6992k,  7401-7671q,  7542,  9601-9657, 
11023,  11048. 

2.  In  §  9.1  the  table  is  amended  by 
revising  the  entry  for  "122.21(r)"  and  by 
adding  entries  in  numerical  order  under 
the  indicated  heading  to  read  as  follows: 

§  9.1    OMB  approvals  under  the  Paper 
Work  Reduction  Act 


40  CFR  citation 


OMB  control  No. 


EPA  Administered  Permit  Progrwns:  The  Nttool  PoMutant  Discharge  Elimination  System 


1 22.21  (r) 


2040-0241 ,  xxxxx-xxxxx 


CrMarla  and  Standards  for  the  National  Pollutant  Discharge  Elimination  System 


ipcqc  xxxx-xxxx 

\z^^ xxxx-xxxx 

125.96 xxxx-xxxx 

125  97  •■  ^^  ^^ 

\riZL  •  xxxx-xxxx 

125.96 : 


PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
EUMINATION  SYSTEM 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  etseq. 

2.  Section  §  122.21  by  revising 
paragraph  (r)  to  read  as  follows: 

§  122^1    Application  for  a  permit 
(applicat)le  to  State  programs,  see  1 123.25) 

***** 

(r)  Applications  for  facilities  with 
cooling  water  intake  structures — (l)(i) 
New  facilities  with  new  or  modified 
cooling  water  intake  structures.  New 
fecilities  with  cooling  water  intake 


structures  as  defined  in  part  125, 
subpart  I  of  this  chapter  must  report  the 
information  required  under  paragraphs 
(r)(2),  (3),  and  (4)  of  this  section  and 
§  125.86  of  this  chapter.  Requests  for 
alternative  requirements  under  §  125.85 
of  this  chapter  must  be  submitted  with 
your  permit  application. 

(ii)  Phase  II  existing  facilities.  Phase  II 
existing  facilities  as  defined  in  part  125, 
subpart  J  of  this  chapter  must  report  the 
information  required  under  paragraphs 
(r)(2),  (3),  and  (5)  of  this  section  and 
§  125.95  of  this  chapter.  Requests  for 
site-sjjecific  determination  of  best 
technology  available  for  minimizing 
adverse  environmental  impact  under 
§  125.94(c)  of  this  chapter  must  be 
submitted  with  yoiu  permit  application. 


(2)  Source  Water  Physical  Data 
including: 

(i)  A  narrative  description  and  scaled 
drawings  showing  the  physical 
configuration  of  all  source  water  bodies 
used  by  your  facility,  including  areal 
dimensions,  depths,  salinity  and 
temperatxu«  regimes,  and  other 
documentation  that  supports  your 
determination  of  the  water  body  type 
where  each  cooling  water  intake 
structxu*  is  located; 

(ii)  IdMitification  and  characterization 
of  the  source  waterbody's  hydrological 
and  geomorphological  features,  as  well 
as  the  methods  you  used  to  conduct  any 
physical  studies  to  determine  your 
intake's  area  of  influence  within  the 
waterbody  and  the  results  of  such 
studies;  and 


(iii)  Locational  maps. 

(3)  Cooling  Water  Intake  Structure 
Data  including: 

(i)  A  narrative  description  of  the 
configuration  of  each  of  your  cooling 
water  intake  structures  and  where  it  is 
located  in  the  water  body  and  in  the 
water  column; 

(ii)  Latitude  and  longitude  in  degrees, 
minutes,  and  seconds  for  each  of  yoiu' 
cooling  water  intake  structures; 

(iii)  A  narrative  description  of  the 
operation  of  each  of  your  cooling  water 
intake  structiues,  including  design 
intake  flows,  daily  hoius  of  operation, 
number  of  days  of  the  year  in  operation 
and  seasonal  changes,  if  applicable; 

(iv)  A  flow  distnoution  and  water 
balance  diagram  that  includes  all 
sources  of  water  to  the  facility, 
recirculating  flows,  and  discharges;  and 

(v)  Engineering  drawings  of  the 
cooling  water  intake  structure. 

(4)  Source  Water  Baseline  Biological 
Characterization  Data.  This  information 
is  required  to  characterize  the  biological 
community  in  the  vicinity  of  the  cooling 
water  intake  structure  and  to 
characterize  the  operation  of  the  cooling 
water  intake  structures.  The  Director 
may  also  use  this  information  in 
subsequent  permit  renewal  proceedings 
to  determine  if  yoiu-  Design  and 
Construction  Technology  Plan  as 
required  in  §  125.86(b)(4)  should  be 
revised.  This  supporting  information 
must  include  existing  data  (if  they  are 
available).  However,  you  may 
supplement  the  data  using  newly 
conducted  field  studies  if  you  choose  to 
do  so.  The  information  you  submit  must 
include: 

(i)  A  list  of  the  data  in  paragraphs 
(r)(4)(ii)  through  (vi)  of  this  section  that 
are  not  available  and  efforts  made  to 
identify  sources  of  the  data; 

(ii)  A  list  of  species  (or  relevant  taxa) 
for  all  life  stages  and  their  relative 
abundance  in  the  vicinity  of  the  cooling 
water  intake  structure; 

(iii)  Identification  of  the  species  and 
life  stages  that  would  be  most 
susceptible  to  impingement  and 
entrainment.  Species  evaluated  should 
include  the  forage  base  as  well  as  those 
most  important  in  terms  of  significance 
to  commercial  and  recreational 
fisheries; 

(iv)  Identification  and  evaluation  of 
the  primary  period  of  reproduction, 
larval  recruitment,  and  period  of  peak 
abundance  for  relevant  taxa; 

(v)  Data  representative  of  the  seasonal 
and  daily  activities  (e.g.,  feeding  and 
water  column  migration)  of  biological 
organisms  in  the  vicinity  of  the  cooling 
water  intake  structure; 

(vi)  Identification  of  all  threatened, 
endangered,  and  other  protected  species 


that  might  be  susceptible  to 
impingement  and  entrainment  at  your 
cooling  water  intake  structures; 

(vii)  Documentation  of  any  public 
participation  or  consultation  with 
Federal  or  State  agencies  undertaken  in 
development  of  the  plan;  and 

(viii)  If  you  supplement  the 
information  requested  in  paragraph 
(r)(4)(i)  of  this  section  with  data 
collected  using  field  studies,  supporting 
documentation  for  the  Sovirce  Water 
Baseline  Biological  Characterization 
must  include  a  description  of  all 
methods  and  quality  assurance 
procedures  for  sampling,  and  data 
analysis  including  a  description  of  the 
study  area;  taxonomic  identification  of 
sampled  and  evaluated  biological 
assemblages  (including  all  life  stages  of 
fish  and  shellfish);  and  sampling  and 
data  analysis  methods. 

The  sampling  and/or  data  analysis 
methods  you  use  must  be  appropriate 
for  a  quantitative  survey  and  based  on 
consideration  of  methods  used  in  other 
biological  studies  performed  within  the 
same  source  water  body.  The  study  area 
should  include,  at  a  minimum,  the  area 
of  influence  of  the  cooling  water  intake 
structiue. 

(5)  Phase  II  Existing  Facility  Cooling 
Water  System  Data.  Phase  II  existing 
facilities,  as  defined  in  part  125,  subpart 
J  of  this  chapter,  must  provide  the 
following  information: 

(i)  A  narrative  description  of  the 
operation  of  each  of  your  cooling  water 
systems,  relationship  to  cooling  water 
intake  structiu'es,  proportion  of  the 
design  intake  flow  that  is  used  in  the 
system,  number  of  days  of  the  year  in 
operation  and  seasonal  chaises,  if 
applicable; 

(ii)  Engineering  calciUations  and 
supporting  data  to  support  the 
description  required  by  paragraph 
(r)(5)(i)  of  this  section. 

3.  Section  122.44  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§  1 22.44    Establisiiing  limitations, 
standards,  and  ottier  permtt  conditions 
(applicable  to  State  NPDES  programs,  see 
§123.25). 

***** 

(b)*  *  * 

(3)  Requirements  applicable  to 
cooling  water  intake  structures  under 
section  316(b)  of  the  CWA,  in 
accordance  with  part  125,  subparts  I  and 
J  of  this  chapter. 


PART  123— STATE  PROGRAM 
REQUIREMENTS 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 


Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et  seq. 

2.  Section  123.25-is  amended  by 
revising  paragraph  (a)(4)  (a)  and  (36)  to 
read  as  follows: 

§  1 23^    Requirements  for  pemAtting. 

(a)*  *  * 

(4)  §122.21  (a)  (b),  (c)(2),  (e)  (k), 
(m)  (p),  and  (r)— (Application  for  a 
permit); 

***** 

(36)  Subparts  A,  B,  D,  H,  I,  and  J  of 
part  125  of  this  chapter; 

***** 

PART  124— PROCEDURES  FOR 
DECISIONMAKING 

1.  The  authority  citation  for  part  124 
continues  to  read  as  follows: 

Authority:  Resource  Conservation  and  > 
Recovery  Act,  42  U.S.C.  6901  et  seq.;  Safe 
Drinking  Water  Act.  42  U.S.C.  300f  et.seq; 
Clean  Water  Act,  33  U.S.C.  1251  et  seq.; 
Clean  Air  Act,  42  U.S.C.  7401  et  seq. 

'2.  Section  124.10  is  amended  by 
revising  paragraph  (d)(l)(ix)  to  read  as 
follows: 

§124.10    Put>lic  notice  of  permit  actions 
and  public  comment  period. 

***** 

(d)*  *  * 

(D*  *  * 

(ix)  Requirements  applicable  to 
cooling  water  intake  structures  under 
section  316(b)  of  the  CWA,  in 
accordance  with  part  125,  subparts  I  and 
J  of  this  chapter. 


PART  125— CRITERIA  AND 
STANDARDS  FOR  THE  NATIONAL 
POLLUTANT  DISCHARGE 
EUMINATION  SYSTEM 

1.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq.;  unless  otherwise  noted. 

2.  Section  125.83  is  amended  by 
revising  the  definition  of  cooling  water 
as  follows: 

§125.83    Whatspecial definitions ^>ply to 
this  subpart? 

***** 

Cooling  water  means  water  used  for 
contact  or  noncontact  cooling,  including 
water  used  for  equipment  cooling, 
evaporative  cooling  tower  makeup,  and 
dilution  of  effluent  heat  content.  The 
intended  use  of  the  cooling  water  is  to 
absorb  waste  heat  rejected  bom  the 
process  or  processes  used,  or  from 
auxiliary  operations  on  the  focility's 
premises.  Cooling  vnten  that  is  used  in 
a  manufiacturing  process  either  before  or 


after  it  is  used  for  cooling  is  considered 
process  water  for  the  purposes  of 


shall  require  that  the  location,  design, 
construction,  and  capacity  of  cooling 

^  .  m        ..11 . 
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cooling  water  if  the  supplier  or 
suppliers  withdraw(s)  water  fi-om  waters 
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after  it  is  used  for  cooling  is  considered 
process  water  for  the  purposes  of 
calculating  the  percentage  of  a  new 
facility's  intake  flow  that  is  used  for 
cooling  piuposes  in  §§  125.81(c)  and 
125.91(c). 
***** 

3.  Add  subpart  J  to  part  125  to  read 
as  follows: 

SubfMrt  J— ItoquirafiMfrts  AppUcabl*  to 
Cooling  Watw  Intake  Structura*  for  "PImm 
N  Existing  FacilitiM"  Un<tor  Swrtion  316(b) 
ofttwAct 

Sec. 

125.90  What  are  the  purpose  and  scope  of 
this  subpart? 

125.91  What  is  a  Phase  II  existing  facility 
subject  to  this  subpart? 

125.92  When  must  I  comply  with  this 
subpart? 

125.93  What  special  definitions  apply  to 
this  subpart? 

125.94  How  will  requirements  reflecting 
best  technology  available  for  minimizing 
adverse  environmental  impact  be 
established  for  my  Phase  II  existing 
facility? 

125.95  As  an  owner  or  operator  of  a  Phase 
n  existing  facility,  what  must  I  collect 
and  submit  when  I  apply  for  my  reissued 
NPDES  permit? 

125.96  As  an  owner  or  operator  of  a  Phase 
U  existing  facility,  what  monitoring  must 
1  perform? 

125.97  As  an  owner  or  operator  of  a  Phase 
n  existing  facility,  what  records  must  I 
keep  and  what  information  must  I 
report? 

125.98  As  the  Director,  what  must  I  do  to 
comply  with  the  requirements  of  this 
subpart? 

Subpart  J— ftoquiremants  Appllcabta 
to  CooHng  Walar  Intaka  Siructuraa  for 
"Ptwaa  n  Existing  FacilMaa"  Undar 
Saction  316(b)  of  tha  Act 

f12S.90    WItat  ara  tiM  purpoM  and  scop* 
of  litis  subpart? 

(a)  This  subpart  establishes 
requirements  that  apply  to  the  location, 
design,  construction,  and  capacity  of 
cooling  water  intake  structures  at 
existing  facilities  that  are  subject  to  this 
subpart  (Phase  II  existing  facilities).  The 
purpose  of  these  requirements  is  to 
establish  the  best  technology  available 
for  minimizing  adverse  enviroiunental 
impact  associated  with  the  use  of 
cooling  water  intake  structures.  These 
requirements  are  implemented  through 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits 
issued  under  section  402  of  the  Clean 
Water  Act  (CWA). 

(b)  This  subpart  implements  section 
aieft))  of  the  CWA  for  Phase  n  existing 
facilities.  Section  316(b)  of  the  CWA 
provides  that  any  standard  established 
pursuant  to  sections  301  or  306  of  the 
CWA  and  applicable  to  a  point  source 


shall  require  that  the  location,  design, 
construction,  and  capacity  of  cooling 
water  intake  structures  reflect  the  best 
technology  available  for  minimizing 
adverse  environmental  impact. 

<c)  Existing  facilities  that  are  not 
subject  to  this  subpart  must  meet 
requirements  under  section  316(b)  of  the 
CWA  determined  by  the  Director  on  a 
case-by-case,  best  professional  judgment 
(BPJ)  basis. 

(d)  Notwithstanding  any  other 
provision  of  this  subpart,  if  a  State 
demonstrates  to  the  Administrator  that 
it  has  adopted  alternative  regulatory 
requirements  that  will  result  in 
environmental  performance  within  a 
watershed  that  is  comparable  to  the 
reductions  of  impingement  mortality 
and  entraiiunent  that  would  otherwise 
be  achieved  under  §  125.94,  the 
Administrator  shall  approve  such 
alternative  regulatory  requirements. 

(e)  Nothing  in  this  subpart  shall  be 
construed  to  preclude  or  deny  the  right 
of  any  State  or  political  subdivision  of 
a  State  or  any  interstate  agency  imder 
section  510  of  the  CWA  to  adopt  or 
enforce  any  requirement  with  respect  to 
control  or  abatement  of  pollution  that  is 
not  less  stringent  than  those  required  by 
Federal  law. 

f12S^    What  Is  a  "PtMse  H  Existing 
Fadmy"  subject  to  ittis  subpart? 

(a)  This  subpart  applies  to  an  existing 
facility,  as  defined  in  §  125.93,  if  it: 

(1)  Is  a  point  source  that  uses  or 
proposes  to  use  a  cooling  water  intake 
structure; 

(2)  Both  generates  and  transmits 
electric  power,  or  generates  electric 
power  but  sells  it  to  another  entity  for 
transmission; 

(3)  Has  at  least  one  cooling  water 
intake  structure  that  uses  at  least  25 
percent  of  the  water  it  withdraws  for 
cooling  purposes  as  specified  in 
paragraph  (c)  of  this  section;  and 

(4)  Has  a  design  intake  flow  of  50 
million  gallons  per  day  (MOD)  or  more. 
Facilities  that  meet  these  criteria  are 
referred  to  as  'Thase  11  existing 
facilities." 

(b)  In  the  case  of  a  cogeneration 
facility  that  shares  a  coohng  water 
intake  structiu«  with  another  existing 
facility,  only  that  portion  of  the  cooling 
water  intake  flow  that  is  used  in  the 
cogeneration  process  shall  be 
considered  for  purposes  of  determining 
whether  the  50  MOD  and  25  percent 
criteria  in  paragraphs  (a)(3)  and  (4)  of 
this  section  are  met. 

(c)  Use  of  a  cooling  water  intake 
structure  includes  obtaining  cooling 
water  by  any  sort  of  contract  or 
arrangement  v^th  an  independent 
supplier  (or  multiple  suppliers)  of 


cooling  water  if  the  supplier  or 
suppliers  withdraw(s)  water  from  waters 
of  the  United  States.  Use  of  cooling 
water  does  not  include  obtaining 
cooling  water  from  a  public  water 
system  or  use  of  treated  effluent  that 
otherwise  would  be  discharged  to  a 
water  of  the  U.S.  This  provision  is 
intended  to  prevent  circumvention  of 
these  requirements  by  creating 
arrangements  to  receive  cooling  water 
from  an  entity  that  is  not  itself  a  point 
sotm:e. 

(d)  Whether  or  not  25  percent  of  water 
withdrawn  is  used  for  cooling  purposes 
must  be  measured  on  an  average 
monthly  basis.  The  25  percent  threshold 
is  met  if  any  monthly  average  of  cooling 
water  over  any  12  month  period  is  25 
percent  or  more  of  the  total  water 
withdrawn. 

S12S.92    Wttan  must  I  comply  wittt  tttis 
subpart? 

You  must  comply  with  this  subpart 
when  an  NPDES  permit  containing 
requirements  coiisistent  with  this 
subpart  is  issued  to  you. 

f  125.93    What  special  definitions  apply  to 
this  subpart? 

The  definitions  in  Subpart  I  of  Part 
125,  except  the  definitions  of  cooling 
water  and  existing  facility,  apply  to  this 
subpart.  The  following  definitions  also 
apply  to  this  subpart: 

Administrator  means  the  same  as 
defined  in  40  CFR  122.2. 

All  life  stages  means  eggs,  larvae, 
juveniles,  and  adtilts. 

Ckilculation  baseline  means  an 
estimate  of  impingement  mortality  and 
entrainment  that  would  occur  at  your 
site  assuming  you  had  a  shoreline 
cooling  water  intake  structure  with  an 
intake  capacity  commensurate  with  a 
once-through  cooling  water  system  and 
with  no  impingement  and/or 
entrainment  reduction  controls. 

Capacity  utilization  rate  means  the 
ratio  between  the  average  annual  net 
generation  of  the  facility  (in  MWh)  and 
the  total  net  capabibty  of  the  facility  (in 
MW)  multiplied  by  the  niunber  of 
available  hoiu-s  during  a  year.  The 
average  annual  generation  must  be 
measured  over  a  five  year  period  (if 
available)  of  representative  operating 
conditions. 

Cogeneration  facility  means  a  facility 
that  operates  equipment  used  to 
produce,  from  the  same  fuel  source: 
electric  energy  used  for  industrial, 
commercial,  and/or  institutional 
purposes  at  one  or  more  host  facilities 
and/or  for  sale  to  another  entity  for 
transmission;  and  forms  of  useful 
thermal  energy  (such  as  heat  or  steam), 
used  for  industrial  commercial. 


17222 


Federal  Regiater/Vol.  67,  No.  68 /Tuesday,  April  9,  2002 / Proposed  Rules 


by  implementing  design  and  180  days  before  your  existing  permit 
*^,^i^^  *<>^knr.inoiac  nr  nnnratinnal     exDires.  iu  accordauce  with 


taxonomic  identification  of  the  sampled 
or  evaluated  biological  assemblages 


Federal  Register /Vol.  67,  No.  68 /Tuesday.  April  9,  2002  /  Proposed  Rules 


17221 


institutional,  heating,  and/or  cooling 
purposes  at  one  or  more  host  facilities. 

Cooling  water  means  water  used  for 
contact  or  noncontact  cooling,  including 
water  used  for  equipment  cooling, 
evaporative  cooling  tower  makeup,  and 
dilution  of  effluent  heat  content.  The 
intended  use  of  the  cooling  water  is  to 
absorb  waste  heat  rejected  from  the 
process  or  processes  used,  or  from 
auxiliary  operations  on  the  facility's 
premises.  Cooling  water  that  is  used  in 
a  manufacturing  process  either  before  or 
after  it  is  used  for  cooling  is  considered 
process  water  for  the  purposes  of 
calculating  the  percentage  of  a  facility's 
intake  flow  that  is  used  for  cooling 
purposes  in  §  125.91(c). 

Diel  means  sample  variation  in 
organismal  abundance  and  density  over 
a  24-hour  period  due  to  the  influence  of 
water  movement  and  changes  in  light 
intensity. 

Director  means  the  same  as  defined  in 
40  CFR  122.2. 

Existing  facility  means  any  facility 
that  commenced  construction  before 
January  17,  2002;  and 

(1)  Any  modification  of  such  a 
facility; 

(2)  Any  addition  of  a  unit  at  such  a 
facility  for  piuposes  of  the  same 
industrial  operation; 

(3)  Any  addition  of  a  unit  at  such  a 
facility  for  purposes  of  a  different 
industrial  operation,  if  the  additional 
unit  uses  an  existing  cooling  water 
intake  structure  and  the  design  capacity 
of  the  intake  structiue  is  not  increased; 
or 

(4)  Any  facility  constructed  in  place 
of  such  a  facility,  if  the  newly 
constructed  facility  uses  an  existing 
cooling  water  intake  structure  whose 
design  intake  flow  is  not  increased  to 
accommodate  the  intake  of  additional 
cooling  water. 

Once-through  cooling  water  system 
means  a  system  designed  to  withdraw 
water  from  a  natural  or  other  water 
source,  use  it  at  the  facility  to  support 
contact  and/or  noncontact  cooling  uses, 
and  then  discharge  it  to  a  water  body 
without  recirculation.  Once-through 
cooling  systems  sometimes  employ 
canals/channels,  ponds,  or  non- 
recinnilating  cooling  towers  to  dissipate 
waste  heat  from  the  water  before  it  is 
discharged. 

Phase  11  existing  facility  means  any 
existing  facility  that  meets  the  criteria 
specified  in  §  125.91. 

S  125.94    How  will  requirements  reflecting 
best  technology  availal>le  for  minimizing 
adverse  environmental  impact  tM 
estsMlshed  for  my  Phaae  II  existing  facility? 

(a)  You  may  choose  one  of  the 
following  three  alternatives  for 


establishing  best  technology  available 
for  minimiring  adverse  enviromnental 
impact  at  yout  site: 

(1)  You  may  demonstrate  to  the 
Director  that  your  existing  design  and 
construction  technologies,  operational 
measures,  and/or  restoration  measures 
meet  the  performance  standards 
specified  in  paragraph  (b)  of  this 
section; 

(2)  You  may  demonstrate  to  the 
Director  that  you  have  selected  design 
and  construction  technologies, 
operational  measures,  and/or  restoration 
measiues  that  will,  in  combination  with 
any  existing  design  and  construction 
technologies,  operational  measures, 
and/or  restoration  measiues,  meet  the 
performance  standards  specified  in 
paragraph  (b)  of  this  section;  or 

(3)  You  may  demonstrate  to  the 
Director  that  a  site-specific 
determination  of  best  technology 
available  for  minimizing  adverse 
environmental  impact  is  appropriate  for 
your  site  in  accordance  with  paragraph 
(c)  of  this  section. 

(b)  Performance  Standards.  If  you 
choose  the  alternative  in  paragraphs 
(a)(1)  or  (a)(2)  of  this  section,  you  must 
meet  the  following  performance 
standards: 

(1)  You  must  reduce  yoiu  intake 
capacity  to  a  level  commensiu-ate  with 
the  use  of  a  closed-cycle,  recirculating 
cooling  system;  or 

(2)  You  must  reduce  impingement 
mortality  of  all  life  stages  of  fish  and 
shellfish  by 

80  to  95  percent  frt)m  the  calculation 
baseline  if  your  facility  has  a  capacity 
utilization  rate  less  than  15  percent,  or 
your  facility's  design  intake  flow  is  5 
percent  or  less  of  the  mean  aimual  flow 
from  a  freshwater  river  or  stream;  or 

(3)  You  must  reduce  impingement 
mortality  of  all  life  stages  of  fish  and 
shellfish  by 

80  to  95  percent  from  the  calculation 
baseline,  and  you  must  reduce 
entrainment  of  cdl  life  stages  of  fish  and 
shellfish  by  60  to  90  percent  from  the 
calculation  baseline  if  yoiur  facility  has 
a  capacity  utilization  rate  of  15  percent 
or  greater  and  withdraws  cooling  water 
from  a  tidal  river  or  estuary,  fit)m  an 
ocean,  from  one  of  the  Great  Lakes,  or 
your  facility's  design  intake  flow  is 
greater  than  5  percent  of  the  mean 
aimual  flow  of  a  freshwater  river  or 
stream;  or 

(4)  If  yotu:  facility  withdraws  cooling 
water  from  a  lake  (other  than  one  of  the 
Great  Lakes)  or  reservoir: 

(i)  You  must  reduce  impingement 
mortality  of  all  life  stages  of  fish  and 
shellfish  by 

80  to  95  percent  from  the  calculation 
baseline;  and 


(ii)  If  you  propose  to  increase  your 
facility's  design  intake  flow,  your 
increased  flow  must  not  disrupt  the 
natural  thermal  stratification  or  turnover 
pattern  (where  present)  of  the  source 
water,  except  in  cases  where  the 
disruption  is  determined  by  any 
Federal,  State  or  Tribal  fish  or  wildlife 
management  agency(ies)  to  be  beneficial 
to  the  management  of  fisheries. 

(c)(1)  Site-Specific  Determination  of 
Best  Technology  Available.  If  you 
choose  the  alternative  in  paragraph 
(a)(3)  of  this  section,  you  must 
demonstrate  to  the  Director  that  yoiu 
costs  of  compliance  with  the  applicable 
performance  standards  in  paragraph  (b) 
of  this  section  would  be  significanUy 
greater  than  the  costs  considered  by  the 
Administrator  when  establishing  such 
performance  standards,  or  that  yoiu 
costs  would  be  significantly  greater  than 
the  benefits  of  complying  with  such 
performance  standards  at  your  site. 

(2)  If  data  specific  to  your  facility 
indicate  that  yoiu-  costs  would  be 
significantly  greater  than  those 
considered  by  the  Administrator  in 
establishing  the  applicable  performance 
standauds,  the  Director  shall  make  a  site- 
specific  determination  of  best 
technology  available  for  minimizing 
adverse  environmental  impact  that  is 
based  on  less  costly  design  and 
construction  technologies,  operational 
meastues,  and/or  restoration  measures 
to  the  extent  justified  by  the 
significantly  greater  cost.  The  Director's 
site-specific  determination  may 
conclude  that  design  and  construction 
technologies,  operational  measiues, 
and/or  restoration  measures  in  addition 
to  those  already  in  place  are  not 
justified  because  of  significantly  greater 
costs. 

(3)  If  data  specific  to  your  facility 
indicate  that  yoiu  costs  would  be 
significantly  greater  than  the  benefits  of 
complying  with  such  performance 
standards  at  yoiu  facility,  the  Director 
shall  make  a  site-specific  determination 
of  best  technology  available  for 
minimizing  adverse  environmental 
impact  that  is  based  on  less  costly 
design  and  construction  technologies, 
operational  measures,  and/or  restoration 
measures  to  the  extent  justified  by  the 
significantly  greater  costs.  The 
Director's  site-specific  determination 
may  conclude  that  design  and 
construction  technologies,  operational 
measures,  and/or  restoration  measures 
in  addition  to  those  already  in  place  are 
not  justified  because  the  costs  would  be 
significantly  greater  than  the  benefits  at 
your  facility. 

(d)  Restoration  Measures.  In  lieu  of,  or 
in  combination  with,  reducing 
impingement  mortality  and  entrainment 
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by  implementing  design  and 
construction  technologies  or  operational 
measures  to  comply  with  the 
performance  standards  specified  in 
paragraph  (b)  of  this  section  or  the 
Director's  determination  pursuant  to 
paragraph  (c)  of  this  section,  you  may, 
with  the  Director's  approval,  employ 
restoration  measures  that  will  result  in 
increases  in  fish  and  shellfish  in  the 
watershed.  You  must  demonstrate  to  the 
Director  that  you  are  maintaining  the 
fish  and  shellfish  within  the  waterbody, 
including  community  structure  and 
function,  to  a  level  comparable  to  those 
that  wouJd  result  if  you  were  to  employ 
design  and  construction  technologies  or 
operational  measures  to  meet  that 
portion  of  the  requirements  of 
paragraphs  (b)  or  (c)  of  this  section  that 
you  are  meeting  through  restoration. 
Your  demonstration  must  address 
species  that  the  Director,  in  consultation 
with  Federal.  State,  and  Tribal  fish  and 
wildlife  management  agencies  with 
responsibility  for  fisheries  and  wildlife 
potentially  affected  by  your  cooling 
water  intake  structure,  identifies  as 
species  of  concern. 

(e)  More  Stringent  Standards.  The 
Director  may  establish  more  stringent 
requirements  as  best  technology 
available  for  minimizing  adverse 
environmental  impact  if  the  Director 
determines  that  your  compliance  with 
the  applicable  requirements  of 
paragraphs  (b)  and  (c)  of  this  section 
would  not  meet  the  requirements  of 
other  applicable  Federal,  State,  or  Tribal 
law. 

.  (f)  If  the  Nuclear  Regulatory 
Commission  has  determined  that  your 
compliance  with  this  subpart  would 
result  in  a  conflict  with  a  safety 
requirement  established  by  the 
Commission,  the  Director  shall  make  a 
site-specific  determination  of  best 
technology  available  for  minimizing 
adverse  environmental  impact  that  is 
less  stringent  than  the  requirements  of 
this  subpart  to  the  extent  necessary  for 
you  to  comply  with  the  Commission's 
safety  requirement. 

(g)  You  must  submit  the  application 
information  required  in  §  125.95, 
implement  the  monitoring  requirements 
specified  in  §  125.96.  and  implement 
the  record-keeping  requirements 
specified  at  §  125.97. 

i  1 25.95    As  an  owner  or  operator  of  a 
Phaae  II  existing  facility,  wtiat  must  I  collect 
and  submit  when  I  apply  for  my  reissued 
NPDES  permit? 

(a)  You  must  submit  to  the  Director 
the  application  information  required  by 
40  CFR  122.21(r)(2),  (3)  and  (5)  and  the 
Comprehensive  Demonstration  required 
by  paragraph  (b)  of  this  section  at  least 


180  days  before  your  existing  permit 
expires,  in  accordance  with 
§  122.21(d)(2). 

(b)  Comprehensive  Demonstration 
Study.  All  facilities  except  those 
deemed  to  have  met  the  performance 
standards  in  accordance  with 
§  125.94(b)(1).  must  submit  a 
Comprehensive  Demonstration  Study 
(Study).  This  information  is  required  to 
characterize  impingement  mortality  and 
entrainment.  the  operation  of  your 
cooling  water  intake  structures,  and  to 
confirm  that  the  technology (ies). 
operational  measures,  and/or  restoration 
measures  you  have  selected  and/or 
implemented  at  your  cooling  water 
intake  structure  meet  the  applicable 
requirements  of  §  125.94.  The 
Comprehensive  Demonstration  Study 
must  include: 

(1)  Proposal  For  Information 
Collection.  You  must  submit  to  the 
Director  for  review  and  approval  a 
description  of  the  information  you  will 
use  to  support  your  Study.  The  proposal 
must  include: 

(i)  A  description  of  the  proposed  and/ 
or  implemented  technology(ies), 
operational  measures,  and/or  restoration 
measures  to  be  evaluated  in  the  Study; 

(ii)  A  fist  and  description  of  any 
historical  studies  characterizing 
impingement  and  entrainment  and/or 
the  physical  and  biological  conditions     • 
in  the  vicinity  of  the  cooling  water 
intake  structures  and  their  relevance  to 
this  proposed  Study.  If  you  propose  to 
use  existing  data,  you  must  demonstrate 
the  extent  to  which  the  data  are 
representative  of  current  conditions  and 
that  the  data  were  collected  using 
appropriate  quality  assiuance/quality 
control  procedures; 

(iii)  A  summary  of  any  past,  ongoing, 
or  voluntary  consultation  with 
appropriate  Federal,  State,  and  Tribal 
fish  and  wildlife  agencies  that  is 
relevant  to  this  Study  and  a  copy  of 
written  comments  received  as  a  result  of 
such  consultation;  and 

(iv)  A  sampling  plan  for  any  new  field 
studies  you  propose  to  conduct  in  order 
to  ensure  that  you  have  sufficient  data 
to  develop  a  scientifically  valid  estimate 
of  impingement  and  entrainment  at  your 
site.  The  sampling  plan  must  dociunent 
all  methods  and  quality  assiuance/ 
quality  control  procedures  for  sampling 
and  data  analysis.  The  sampling  and 
data  analysis  methods  you  propose  must 
be  appropriate  for  a  quantitative  survey 
and  include  consideration  of  the 
methods  used  in  other  studies 
performed  in  the  source  waterbody.  The 
sampling  plan  must  include  a 
description  of  the  study  area  (including 
the  area  of  influence  of  the  cooling 
water  intake  structure),  and  provide  a 


taxonomic  identification  of  the  sampled 
or  evaluated  biological  assemblages 
(including  all  life  stages  of  fish  and 
shellfish). 

(2)  Source  Waterbody  Flow 
Information.  You  must  submit  to  the 
Director  the  following  source  waterbody 
flow  information: 

(i)  If  your  cooling  water  intake 
structure  is  located  in  a  fi^shwater  river 
or  stream,  you  must  provide  the  annual 
mean  flow  of  the  waterbody  and  any 
supporting  documentation  and 
engineering  calculations  to  support  your 
analysis  of  which  requirements 
specified  in  §  125.94(b)(2)  or  (3)  would 
apply  to  your  facility  based  on  its  water 
intake  flow  in  proportion  to  the  mean 
annual  flow  of  the  river  or  steam;  and 

(ii)  If  your  cooling  water  intake 
structure  is  located  in  a  lake  (other  than 
one  of  the  Great  Lakes)  or  reservoir  and 
you  propose  to  increase  your  facility's 
desigif  intake  flow,  you  must  provide  a 
narrative  description  of  the  thermal 
stratification  in  the  water  body,  and  any 
supporting  documentation  and 
engineering  calculations  to  show  that 
the  natxxral  thermal  stratification  and 
turnover  pattern  will  not  be  disrupted 
by  the  increased  flow  in  a  way  that 
adversely  impacts  water  quality  or 
fisheries. 

(3)  Impingement  Mortality  and 
Entrainment  Characterization  Study. 
You  must  submit  to  the  Director  an 
Impingement  Mortality  and  Entrainment 
Characterization  Study  whose  purpose 
is  to  provide  information  to  support  the 
development  of  a  calciilation  baseline 
for  evaluating  impingement  mortality 
and  entrainment  and  to  characterize 
current  impingement  mortality  and 
entrainment.  The  Impingement 
Mortality  and  Entrainment 
Characterization  Study  must  include: 

(i)  Taxonomic  identifications  of  those 
species  of  fish  and  shellfish  and  their 
life  stages  that  are  in  the  vicinity  of  the 
cooling  water  intake  structure  and  are 
most  susceptible  to  impingement  and 
entrainment; 

(ii)  A  characterization  of  those  species 
of  fish  and  shellfish  and  life  stages 
pursuant  to  paragraph  (b)(3)(i)  of  this 
section,  including  a  description  of  the 
abundance  and  temporal/spatial 
characteristics  in  the  vicinity  of  the 
cooling  water  intake  structure,  based  on 
the  coUection  of  a  sufficient  niunber  of 
years  of  data  to  characterize  annual, 
seasonal,  and  diel  variations  in 
impingement  mortality  and  entrainment 
(e.g..  related  to  climate/ weather 
differences,  spawning,  feeding  and 
water  column  migration); 

(iii)  Documentation  of  the  current 
impingement  mortality  and  entrainment 
of  all  life  stages  of  fish  and  shellfish  at 
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(v)  Design  and  engineering 


Plan  to  the  Director  for  review  and 
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§  1 25.96    As  an  owner  or  operator  of  a 
Pttaae  H  existing  facility,  what  monitoring 
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your  facility  and  an  estimate  of 
impingement  mortality  and  entrainment 
under  the  calculation  baseline.  The 
docimientation  may  include  historical 
data  that  are  representative  of  the 
current  operation  of  yoiu*  facility  and  of 
biological  conditions  at  the  site. 
Impingement  mortality  and  entrainment 
samples  to  support  the  calculations 
required  in  paragraph  (b)(4)(iii)  and 
(b)(5)(ii)  of  this  section  must  be 
collected  during  periods  of 
representative  operational  flows  for  the 
cooling  water  intake  structure  and  the 
flows  associated  with  the  samples  must 
be  documented; 

(iv)  An  identification  of  species  that 
are  protected  under  Federal.  State,  or 
Tribal  law  (including  threatened  or 
endangered  species)  that  might  be 
susceptible  to  impingement  and 
entrainment  by  the  cooling  water  intake 
structure(s). 

(4)  Design  and  Construction 
Technology  Plan.  If  you  choose  to  use 
design  and  construction  technologies  or 
operational  measures  in  whole  or  in  part 
to  meet  the  requirements  of  §  125.94, 
you  must  submit  a  Design  and 
Construction  Technology  Plcui  to  the 
Director  for  review  and  approval.  In  the 
plan  you  must  provide  the  capacity 
utilization  rate  for  your  facility  and 
provide  supporting  data  ( including  the 
average  annual  net  generation  of  the 
facility  (in  Mwh)  measured  over  a  five 
year  period  (if  available)  of 
representative  operating  conditions  and 
the  total  net  capacity  of  the  facility  (in 
MW))  and  calculations.  The  plan  must 
explain  the  technologies  and 
operational  measures  you  have  in  place 
or  have  selected  to  meet  the 
requirements  in  §  125.94.  (Examples  of 
potentially  appropriate  technologies 
may  include,  but  are  not  limited  to. 
wedgewire  screens,  fine  mesh  screens, 
fish  handling  and  return  systems, 
barrier  nets,  aquatic  filter  barrier 
systems,  and  enlargement  of  the  cooling 
water  intake  structm^  opeiiing  to  reduce 
velocity.  Examples  of  potentially 
appropriate  operational  measures  may 
include,  but  are  not  limited  to,  seasonal 
shutdowns  or  reductions  in  flow,  and 
continuous  operations  of  screens.)  The 
plan  must  contain  the  following 
information: 

(i)  A  narrative  description  of  the 
design  and  operation  of  all  design  and 
construction  technologies  or  operational 
measures  (existing  and  proposed), 
including  fish  handling  and  return 
systems,  that  you  have  in  place  or  will 
use  to  meet  the  requirements  to  reduce 
impingement  mortality  of  those  species 
expected  to  be  most  susceptible  to 
impingement,  and  information  that 


demonstrates  the  efficacy  of  the 
technology  for  those  species; 

(ii)  A  narrative  description  of  the 
design  and  operation  of  all  design  and 
construction  technologies  or  operational 
measures  (existing  and  proposed)  that 
you  have  in  place  or  will  use  to  meet  the 
requirements  to  reduce  entraimnent  of 
those  species  expected  to  be  the  most 
susceptible  to  entrainment,  if 
applicable,  and  information  that 
demonstrates  the  efficacy  of  the 
technology  for  those  species; 

(iii)  Calculations  of  the  reduction  in 
impingement  mortality  and  entrainment 
of  all  life  stages  of  fish  and  shellfish  that 
would  be  achieved  by  the  technologies 
and  operational  measures  you  have 
selected  based  on  the  Impingement 
Mortality  and  Entraiimient 
Characterization  Study  in  paragraph 
(b)(3)  of  this  section.  In  determining 
compliance  with  any  requirements  to 
reduce  impingement  mortality  or 
entrainment,  you  must  assess  the  total 
reduction  in  impingement  mortality  and 
entrainment  against  the  calculations 
baseline  determined  in  paragraph  (b)(3) 
of  this  section.  Reductions  in 
impingement  mortality  and  entraixunent 
fi-om  this  calculation  baseline  as  a  result 
of  any  design  and  construction 
technologies  and  operational  measures 
already  implemented  at  your  facility 
should  be  added  to  the  reductions 
expected  to  be  achieved  by  any 
additional  design  and  construction 
technologies  and  operational  measures 
that  will  be  implemented,  and  any 
increases  in  fish  and  shellfish  within 
the  waterbody  attributable  to  your 
restoration  measures.  Facilities  that 
recirculate  a  portion  of  their  flow  may 
take  into  account  the  reduction  in 
impingement  mortality  and  entrainment 
associated  with  the  reduction  in  flow 
when  determining  the  net  reduction 
associated  with  existing  technology  and 
operational  measures.  'This  estimate 
must  include  a  site-specific  evaluation 
of  the  suitability  of  the  technology(ies) 
based  on  the  species  that  are  found  at 
the  site,  and/or  operational  measures 
and  may  be  determined  based  on 
representative  studies  (i.e.,  studies  that 
have  been  conducted  at  cooling  water 
intake  structures  located  in  the  same 
waterbody  type  with  similar  biological 
characteristics)  and/or  site-specific 
technology  prototype  studies;        £ 

(iv)  Documentation  which 
demonstrates  that  the  location,  design, 
construction,  and  capacity  of  the 
cooling  water  intake  structure 
technologies  you  have  selected  reflect 
best  technology  available  for  meeting 
the  applicable  requirements  in  §  125.94; 

(v)  Design  calculations,  drawings,  and 
estimates  to  support  the  descriptions 


required  by  paragraphs  (b)(4)(ii)  and  (iii) 
of  this  section. 

(5)  Information  to  Support  Proposed 
Restoration  Measures.  If  you  propose  to 
use  restoration  measures  to  meet  the 
performance  standards  in  §  125.94.  you 
must  submit  the  following  information 
with  your  application  for  review  and 
approval  by  the  Director: 

(i)  A  list  and  narrative  description  of 
the  restoration  measures  you  have 
selected  and  propose  to  implement; 

(ii)  A  quantification  of  the  combined 
benefits  fi-om  implementing  design  and 
construction  technologies,  operational 
measures  and/or  restoration  measures 
and  the  proportion  of  the  benefits  that 
can  be  attributed  to  eacli.  This 
quantification  must  include:  the  percent 
reduction  in  impingement  mortality  and 
entrainment  that  would  be  achieved 
through  the  use  of  any  design  and 
construction  technologies  or  operational 
measures  that  you  have  selected  (i.e., 
the  benefits  you  would  achieve  through 
impingement  and  entrainment 
reduction);  a  demonstration  of  the" 
benefits  that  could  be  attributed  to  the 
restoration  measures  you  have  selected; 
and  a  demonstration  that  the  combined 
benefits  of  the  design  and  construction 
technology(ies),  operational  measures, 
and/or  restoration  measures  will 
maintain  fish  and  shellfish  at  a  level 
comparable  to  that  which  would  be 
achieved  under  §  125.94.  If  it  is  not 
possible  to  demonstrate  quantitatively 
that  restoration  measures  such  as 
creation  of  new  habitats  to  serve  as 
spawning  or  nursery  areas  or 
establishment  of  riparian  buffers  will 
achieve  comparable  performance,  you 
may  make  a  qualitative  demonstration 
that  such  measures  will  maintain  fish 
and  shellfish  in  the  waterbody  at  a  level 
substantially  similar  to  that  which 
would  be  achieved  under  §  125.94; 

(iii)  A  plan  for  implementing  and 
maintaining  the  efficacy  of  the 
restoration  measures  you  have  selected 
and  supporting  documentation  to  show 
that  the  restoration  measures,  or  the 
restoration  measures  in  combination 
with  design  and  construction 
technology(ies)  and  operational 
measures,  will  maintain  the  fish  and 
shellfish  in  the  waterbody,  including 
the  community  structure  and  function, 
to  a  level  comparable  or  substantially 
similar  to  that  which  would  be  achieved 
through  §  125.94(b)  or  (c); 

(iv)  A  summary  of  any  past,  ongoing, 
or  voluntary  consultation  with 
appropriate  Federal,  State,  and  Tribal 
fish  and  wildlife  agencies  regarding  the 
proposed  restoration  measures  that  is 
relevant  to  this  Study  and  a  copy  of  any 
written  comments  received  as  a  residt  of 
such  consultation;  and 
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(1)  Cooling  Water  Intake  Structure  implemented  and  require  additional  or       require  that  the  monitoring  continue  for 

Requirements.  *The  permit  conditions  different  design  and  construction  a  sufficient  period  of  time  to 
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(v)  Design  and  engineering 
calculations,  drawings,  and  maps 
documenting  that  your  proposed 
restoration  measures  will  meet  the 
restoration  performance  standard  at 
§  125.94(d). 

(6)  Information  to  Support  Site- 
specific  Determination  of  Best 
Technology  Available  for  Minimizing 
Adverse  Envimnmental  Impact.  If  you 
have  chosen  to  request  a  site-specific 
determination  of  best  technology 
available  for  minimizing  adverse 
environmental  impact  pursuant  to 
§  125.94(c)  because  of  costs  significantly 
greater  than  those  EPA  considered  in 
establishing  the  requirements  at  issue, 
or  because  costs  are  significantly  greater 
than  the  benefits  of  complying  with  the 
otherwise  applicable  requirements  of 
§  125.94(b)  and  (e)  at  your  site,  you  must 
provide  the  following  additional 
information  with  your  application  for 
review  by  the  Director: 

(i)  Comprehensive  Cost  Evaluation 
Study.  You  must  perform  and  submit 
the  results  of  a  Comprehensive  Cost 
Evaluation  Study.  This  information  is 
required  to  document  the  costs  of 
implementing  your  Design  and 
Construction  Plan  under  §  125.95(b)(4) 
above  and  the  costs  of  the  alternative 
technologies  and  operational  measures 
you  propose  to  implement  at  your  site. 
You  must  submit  detailed  engineering 
cost  estimates  to  document  the  costs  of 
implementing  the  technologies  or 
operational  measures  in  your  Design 
and  Construction  Plan. 

(ii)  Valuation  of  the  Monetized 
Benefits  of  Reducing  Impingement  and 
Entrainment.  If  you  are  seeking  a  site- 
specific  determination  of  best 
technology  available  for  minimizing 
adverse  environmental  impact  because 
of  costs  significantly  greater  than  the 
benefits  of  complying  with  the 
otherwise  applicable  requirements  of 
§  125.94(b)  and  (e)  at  your  site,  you  must 
use  a  comprehensive  methodology  to 
fully  value  the  impacts  of  impingement 
mortality  and  entrainment  at  your  site 
and  the  benefits  achievable  by 
compliance  with  the  applicable 
requirements  of  §  125.94.  The  benefit 
study  must  include  a  description  of  the 
methodology  used,  the  basis  for  any 
assumptions  and  quantitative  estimates, 
and  an  analysis  of  the  effects  of 
significant  sources  of  uncertainty  on  the 
results  of  the  study. 

(iii)  Site-Specific  Technology  Plan. 
Based  on  the  results  of  the 
Comprehensive  Cost  Evaluation  Study 
and  Uie  valuation  of  the  monetized 
benefits  of  reducing  impingement  and 
entrainment  required  by  paragraphs 
(b)(7))(i)  and  (ii)  of  this  section,  you 
must  submit  a  Site-Specific  Technology 


Plan  to  the  Director  for  review  and 
approval.  The  plan  must  contain  the 
following  information: 

(A)  A  narrative  description  of  the 
design  and  operation  of  all  design  and 
construction  technologies  and 
operational  measures,  and  restoration 
measures  (existing  and  proposed)  that 
you  have  selected  in  accordance  with 
§  125.94(d),  and  information  that 
demonstrates  the  efficacy  of  the 
technology  for  those  species; 

(B)  An  engineering  estimate  of  the 
efficacy  of  the  proposed  and/ or 
implemented  technologies  or 
operational  measures  for  reducing 
impingement  mortality  and  entrainment 
of  all  life  stages  of  fish  and  shellfish. 
This  estimate  must  include  a  site- 
specific  evaluation  of  the  suitability  of 
the  technologies  or  operational 
measures  for  reducing  impingement 
mortality  and  entrainment  based  on 
representative  studies  (e.g.,  studies  that 
have  been  conducted  at  cooling  water 
intake  structures  located  in  the  same 
waterbody  type  with  similar  biological 
characteristics)  and/or  site-specific 
technology  prototype  studies; 

(C)  Docimientation  which 
demonstrates  that  the  technologies, 
operational  measures,  or  restoration 
measures  selected  would  reduce 
impingement  mortality  and  entraimnent 
to  the  extent  necessary  to  satisfy  the 
requirements  of  §  125.94;  and 

(D)  Design  calculations,  drawings,  and 
estimates  to  support  the  descriptions 
required  by  paragraphs  (b)(6)(iii)(A)  and 
(B)  of  this  section. 

(7)  Verification  Monitoring  Plan.  You 
must  include  in  the  Study  a  plan  to 
conduct,  at  a  minimum,  two  years  of 
monitoring  to  verify  the  full-scale 
performance  of  the  proposed  or 
implemented  technologies,  operational 
measures,  or  restoration  measures.  The 
verification  study  must  begin  once  the 
technologies,  operational  measures,  and 
restoration  measures  are  implemented 
and  continue  for  a  period  of  time  that 
is  sufficient  to  demonstrate  that  the 
facility  is  reducing  the  level  of 
impingement  and  entrainment  to  the 
levels  documented  pursuant  to 
paragraphs  (b)(4)(iii).  (b)(5)(ii).  and/or 
(b)(6)(iii)(B)  of  this  section.  The  plan 
must  describe  the  frequency  of 
monitoring  and  the  parameters  to  be 
monitored  and  the  basis  for  determining 
the  parameters  and  the  frequency  and 
duration  for  monitoring.  The  plan  must 
also  describe  the  information  to  be 
included  in  a  yearly  status  report  to  the 
Director.  The  Director  will  use  the 
verification  monitoring  to  confirm  that 
you  are  meeting  the  applicable 
reqiiirements  of  §  125.94. 


§125.96    As  an  owmr  or  operator  of  a 
Ptuwa  H  existing  facility,  what  monitoring 
must  I  perfonn? 

As  an  owner  or  operator  of  a  Phase  II 
existing  facility,  you  must  perform 
monitoring  as  specified  by  the  Director 
to  demonstrate  compliance  with  the 
applicable  requirements  of  §  125.94. 

§  1 25.97    As  an  owner  or  operator  of  a 
Pttase  II  existing  facility,  what  records  must 
I  keep  and  wtiat  information  must  I  report? 
As  an  owner  or  operator  of  a  Phase  II 
existing  facility  you  are  required  to  keep 
records  and  report  information  and  data 
to  the  Director  as  follows: 

(a)  You  must  keep  records  of  all  the 
data  used  to  complete  the  permit 
application  and  show  compliance  with 
the  requirements  of  §  125.94.  any 
supplemental  information  developed 
imder  §  125.95.  and  any  compliance 
monitoring  data  conducted  under 

§  125.96.  for  a  period  of  at  least  three  (3) 
years.  The  Director  may  require  that 
these  records  be  kept  for  a  longer 
period. 

(b)  You  must  provide  annually  to  the 
Director  a  status  report  that  includes 
appropriate  monitoring  data  as  specified 
by  the  Director. 

§  125.98    As  Vm  Director,  what  must  I  do  to 
comply  with  the  requirements  of  this 
subpart? 

(a)  Permit  Application.  As  the 
Director,  you  must  review  materials 
submitted  by  the  applicant  imder  40 
CFR  122.21(r)  and  §  125.95  before  each 
permit  renewal  or  reissuance. 

(1)  After  receiving  the  permit 
application  firom  the  owner  or  operator 
of  a  Phase  II  existing  facility,  the 
Director  must  determine  which  of  the 
standards  specified  in  §  125.94  to  apply 
to  the  facility.  In  addition,  the  Director 
must  review  materials  to  determine 
compliance  with  the  applicable 
standards. 

(2)  At  each  permit  renewal,  the 
Director  must  review  the  application 
materials  and  monitoring  data  to 
determine  whether  requirements,  or 
additional  requirements,  for  design  and 
construction  technologies  or  operational 
measures  should  be  included  in  the 
permit. 

(b)  Permitting  Requirements.  Section 
316(b)  requirements  are  implemented 
for  a  facility  through  an  NPDES  permit. 
As  the  Director,  you  must  consider  the 
information  submitted  by  the  Phase  II 
existing  facility  in  its  permit 
application,  and  determine  the 
appropriate  requirements  and 
conditions  to  include  in  the  permit 
based  on  the  alternative  for  establishing 
best  technology  available  chosen  by  the 
facility.  The  following  requirements 
must  be  included  in  each  permit: 
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,(1)  Cooling  Water  Intake  Structure 
Requirements.  *The  permit  conditions 
must  include  the  performance  standards 
that  implement  the  requirements  of 
§  125.94(b)(2),  (3).  and  (4);  §  125.94(c)(1) 
and  (2);  §  125.94(d);  §  125.94(e);  and 
§  125.94(f).  In  determining  compliance 
with  the  flow  requirement  in 
§  125.94(b)(4){ii).  the  Director  must 
consider  anthropogenic  factors  (those 
not  considered  "natural")  unrelated  to 
the  Phase  II  existing  facility's  cooling 
water  intake  structure  that  can  influence 
the  occurrence  and  location  of  a 
thermocline.  These  include  source 
water  inflows,  other  water  withdrawals, 
managed  water  uses,  wastewater 
discharges,  and  flow/level  management 
practices  (e.g..  some  reservoirs  release 
water  from  deeper  bottom  layers).  The 
Director  must  coordinate  with 
appropriate  Federal.  State,  or  Tribal  fish 
or  wildlife  agencies  to  determine  if  any 
disruption  is  beneficial  to  the 

Tanagement  of  fisheries, 
(i)  You  must  review  the  Design  and 
Construction  Technology  Plan  required 
in  §  125.96(b)(4)  to  evaluate  the 
suitability  and  feasibility  of  the 
technology  or  operational  measures 
proposed  to  meet  the  requirements  of 
§  125.94.  In  each  reissued  permit,  you 
must  include  a  condition  requiring  the 
facility  to  reduce  impingement  mortality 
and  entrainment  commensurate  with 
the  implementation  of  the  technologies 
in  the  permit.  In  considering  a  permit 
application,  the  Director  must  review 
the  performance  of  the  technologies 


implemented  and  require  additional  or 
different  design  and  construction 
technologies,  if  needed,  to  meet  the 
impingement  mortality  and  entrainment 
reduction  requirements  for  all  life  stages 
of  fish  and  shellfish.  In  addition,  you 
may  consider  any  chemical,  water 
quality,  and  other  anthropogenic 
stresses  on  the  source  waterbody  in 
order  to  determine  whether  more 
stringent  conditions  are  needed  to 
comply  with  the  requirements  of  other 
applicable  Federal,  State,  or  Tribal  law 
in  accordance  with  §  125.94(e). 

(ii)  If  you  determine  that  restoration 
measures  are  appropriate  at  the  Phase  II 
existing  facility,  you  must  review  the 
Information  to  Support  Proposed 
Restoration  Measures  required  under 
§  125.95(b)(5)  and  determine  whether 
the  proposed  measures,  alone  or  in 
combination  with  design  and 
construction  technologies  and 
operational  measiu^s,  will  maintain  the 
fish  and  shellfish  in  the  waterbody  at  a 
comparable  level  to  that  which  would 
be  achieved  under  §  125.94.  If  the 
application  includes  a  qualitative 
demonstration  for  restoration  measures 
that  will  result  in  increases  in  fish  and 
shelffish  that  are  difficuh  to  quantify, 
you  must  determine  whether  the 
proposed  measures  will  maintain  fish 
and  shellfish  in  the  waterbody  at  a  level 
substantially  similar  to  that  which 
would  be  achieved  imder  §  125.94.  You 
must  also  review  and  approve  the 
proposed  Verification  Monitoring  Plan 
submitted  under  §  125.95(b)(7)  and 


require  that  the  monitoring  continue  for 
a  sufficient  period  of  time  to 
demonstrate  that  the  restoration 
measines  meet  the  requirements  of 
§  125.94(d). 

(iii)  For  a  facility  that  requests 
requirements  based  on  site-specific  best 
technology  available  for  minimizing 
adverse  enviroimaental  impact,  you 
must  review  the  application  materials 
and  any  other  information  you  may 
have  that  would  be  relevant  to  a 
determination  of  whether  alternative 
requirements  are  appropriate  for  the" 
facility.  If  you  determine  that  alternative 
requirements  are  appropriate,  you  must 
make  a  site-specific  determination  of 
best  technology  available  for 
minimizing  adverse  environmental 
impact  in  accordance  with  §  125.95(c). 

(2)  Monitoring  Conditions.  The  permit 
must  require  the  permittee  to  perform 
the  monitoring  required  in  §  125.96.  In 
determining  applicable  monitoring 
requirements,  the  Director  must 
consider  the  facility's  verification 
monitoring  plan,  as  appropriate.  You 
may  modify  the  monitoring  program 
when  the  permit  is  reissued  and  during 
the  term  of  the  permit  based  on  changes 
in  physical  or  biological  conditions  in 
the  vicinity  of  the  cooling  water  intake 
structure. 

(3)  Record  Keeping  and  Reporting.  At 
a  minimum,  the  permit  must  require  the 
permittee  to  report  and  keep  records  as 
required  by  §  125.97. 

[PR  Doc.  02-5597  Filed  4-8-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  563b,  574,  and  575 

[No.  2002-11] 

RIN1550-AB24 

Mutual  Savings  Associations,  Mutual 
Holding  Company  Reorganizations, 
and  Conversions  From  Mutual  to  Stock 
Form 

AGENCY:  Office  of  Thrift  Supervision. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  proposes  to  amend 
its  regulations  on  the  mutual-to-stock 
conversion  process  and  portions  of  its 
regulations  on  mutual  holding  company 
reorganizations.  This  docimient  is  a  re- 
proposal  (Re-proposal)  of  the  Notice  of 
Proposed  Rulemaking  (First  Proposal) 
published  July  12,  2000.  OTS 
extensively  modified  the  First  Proposal 
as  a  result  of  the  public  comments  it 
received  and  seeks  public  comment  on 
those  revisions.  As  part  of  a  wholesale 
review  of  treatment  of  mutual 
institutions,  OTS  separately  has 
modified  its  examination  and 
supervisory  policies  to  address  many  of 
the  concerns  mutual  institutions  have 
raised  with  OTS  over  the  years. 

This  Re-proposal  includes 
modifications  to  the  provisions 
addressing  business  plans.  In  addition, 
it  addresses  certain  matters  involving 
conversions  from  the  mutual  to  the 
stock  form,  by.  among  other  things, 
adding  demand  account  holders  to  the 
definition  of  savings  account  holders, 
allowing  accelerated  vesting  in 
management  benefit  plans  for  changes 
of  control,  adding  rules  to  establish 
charitable  organizations,  and  clarifying 
the  policy  on  the  amount  of  proceeds 
allowed  to  be  retained  at  the  holding 
company  level.  We  are  also  requesting 
comment  regarding  certain  additional 
proposed  changes  to  the  OTS  Mutual 
Holding  Company  Regulations. 
DATES:  Written  comments  must  be 
received  on  or  before  May  9,  2002. 
ADDRESSES:  Mail:  Send  conunents  to 
Regulation  Comments,  Chief  Counsel's 
Office,  Office  of  Thrift  Supervision. 
1700  G  Street,  NW..  Washington.  EX: 
20552.  Attention  Docket  No.  2002-11. 

Delivery:  Hand  deliver  comments  to 
the  Guard's  Desk.  East  Lobby  Entrance, 
1700  G  Street.  NW..  from  9  a.m.  to  4 
p.m.  on  business  days,  Attention 
Regulation  Comments,  Chief  Counsel's 
Office,  Docket  No.  2002-11. 


Facsimiles:  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-6518,  Attention  Docket  No.  2002- 
11. 

E-Mail:  Send  e-mails  to 
regs.comment®ots.treas.gov,  Attention 
Docket  No.  2002-11.  and  include  your 
name  and  telephone  number. 

Public  Inspection:  Conunents  and  the 
related  index  will  also  be  posted  on  the 
OTS  Internet  Site  at  http:// 
www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room.  1700  G  Street.  NW..  by 
appointment.  To  make  an  appointment 
for  access,  call  (202)  906-5922.  send  an 
e-mail  to  public.info@ots.treas.gov.  or 
send  a  facsimile  transmission  to  (202) 
906-7755.  (Prior  notice  identifying  the 
materials  you  will  be  requesting  will 
assist  us  in  serving  you.)  Appointments 
will  be  scheduled  on  business  days 
between  10  a.m.  and  4  p.m.  In  most 
cases,  appointments  will  be  available 
the  next  business  day  following  the  date 
a  request  is  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Permut.  Senior  Attorney.  (202) 
906-7505;  Gary  Jeffers,  Senior  Attorney. 
(202)  906-6457,  Business  Transactions 
Division.  Chief  Counsel's  Office;  or 
Mary  Jo  Johnson,  Project  Manager.  (202) 
906-5739.  Supervision  Policy.  Office  of 
Thrift  Supervision.  1700  G  Street,  NW., 
Washington.  EX:  20552. 
StJPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  its  broad  authority  to 
regulate  mutual  savings  associations, 
authorize  mutual  holding  company 
(MHC)  reorganizations,  and  regulate 
mutual-to-stock  conversions  of  savings 
associations  under  the  Home  Owners' 
Loan  Act  (HOLA).'  on  July  12.  2000. 
OTS  published  an  Interim  Final  Rule 
(Interim  Rule),  revising  OTS  repurchase 
restrictions  applicable  to  recently 
converted  institutions,  changing  OTS 
policy  on  waivers  of  dividends  by 
MHCs  and  making  certain  technical 
changes  to  the  regulations  as  a  result  of 
the  passage  of  the  Gramm-Leach-Bliley 
Act  of  1999  (GLB  Act).^  On  the  same 
day.  OTS  published  a  Notice  of 
Proposed  Rulemaking,  proposing 
changes  to  OTS  rules  governing  stock 
conversions  and  MHCs. ' 

OTS  undertook  these  actions  based  on 
numerous  discussions  with  the 
management  of  mutual  institutions,  its 
experience  with  the  conversion  process, 
and  developments  in  the  marketplace 
regarding  MHC  reorganizations  and 


>  12  U.S.C.  1464(a),  (i)  and  (p)  and  1467a(o). 
'  65  FR  43088. 

>  65  FR  43092. 


mutual-to-stock  conversions.  OTS  also 
reviewed  its  policies,  practices,  and 
regulations  to  assess  whether  additions 
or  revisions  were  necessary. 

To  respond  completely  to  all  the 
suggestions  for  change,  OTS  developed 
a  comprehensive  regulatory  strategy 
governing  mutual  institutions.  MHC 
reorganizations,  and  the  mutual-to-stock 
conversion  process.  This  comprehensive 
strategy  includes:  (1)  New  policy  and 
examination  guidance;  (2)  these  re- 
proposed  regulations  for  the  mutual-to- 
stock  conversion  process  and  MHC 
minority  stock  offerings:  and  (3) 
revisions  to  the  application  forms  used 
for  the  mutual-to-stock  conversion 
process. 

Since  the  First  Proposal  was 
published  over  18  months  ago.  OTS  has 
issued  guidance  covering  several  areas 
of  concern  to  commenters.  To  enable  the 
public  to  consider  the  interaction 
between  that  guidance  and  the  changes 
OTS  is  making  to  the  First  Proposal. 
OTS  is  publishing  this  Re-proposal  to 
seek  further  comment. 

n.  Policy  Guidance 

In  the  First  Proposal.  OTS  indicated  it 
would  issue  policy  guidance  in  certain 
areas  regarding  mutual  associations  in 
connection  with  the  changes  to  the 
MHC  and  conversion  regulations.  OTS 
has  developed  new  examination 
guidance  to  address  many  of  the 
concerns  mutual  associations  raised, 
within  the  context  of  safe  and  sound 
operations.  OTS  has  also  enhanced  its 
off-site  monitoring  systems  to  provide 
examiners  with  comparative  peer 
groups  of  similarly  situated  mutual 
associations. 

Accordingly,  OTS  has  separately 
issued  the  following  new  or  revised 
guidance: 

•  Regulatory  Bulletin  27b  on 
Compensation.  This  revised  bulletin 
clarifies  that  mutual  associations  are 
subject  to  and  governed  by  the  same 
prudential  standards  as  stock 
associations.  OTS  intends  this  guidance 
to  enhance  the  ability  of  mutual 
associations  to  provide  competitive 
compensation  plans  to  attract  and  retain 
qualified  management  and  staff. 

•  Thrift  Activities  Handbook  Section 
110.  Capital  Stock  and  Ownership.  This 
revised  handbook  section  includes  a 
new  section  on  mutual  associations  that 
differentiates  them  from  stock 
associations,  particularly  by  discussing 
member  rights  and  ownership 
differences. 

•  Thrift  Activities  Handbook  Section 
430.  Operations  Analysis.  This  revised 
handbook  section  includes:  a  new 
section  on  the  importemce  of  capital  for 
mutual  associations;  information  on 
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Return  On  Assets  (ROA)  for  all  savings 
associations;  a  new  section  on 
evaluation  of  earnings  in  different 
structiu^s  (mutual  associations,  stock 
associations,  subchapter  S  corporations. 
Internet  operations);  and  information  on 
the  new  mutual-only  ratios  in  the 
Uniform  Thrift  Performance  Report 
(UTPR)  and  how  examiners  can 
appropriately  compare  mutual  and  stock 
associations  so  that  peer  groups  are 
more  appropriate. 

The  revised  examination  procedures 
v\rill  improve  supervision  of  mutual 
associations.  They  wrill  be  targeted  more 
directly  to  the  quality  of  operations,  risk 
management,  capital  needs  and 
formation,  and  internal  controls, 
enabling  examiners  to  gauge  the  overall 
financial  condition  of  mutual 
associations  more  effectively.  OTS  is 
changing  its  off-site  monitoring  systems 
to  allow  examiners  to  conduct  financial 
analyses  for  mutual  institutions  by 
comparing  them  with  mutual 
institutions  instead  of  stock  institutions. 

In  addition,  for  mutual  associations 
seeking  to  augment  their  capital  base, 
OTS  is  exploring  the  feasibility  and 
utility  of  various  capital-raising 
alternatives,  such  as  the  use  of 
subordinated  debt  instruments,  mutual 
capital  certificates,  non-withdrawable 
accounts,  trust  preferred  securities,  and 
other  financing  transactions. 

m.  Summary  of  Comments 

OTS  received  46  comment  letters  on 
the  First  Proposal  and  the  Interim  Rule. 
Three  were  requests  to  extend  the 
comment  period."  Five  individuals,  ten 
law  firms.  14  thrifts,  15  trade  groups, 
and  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  submitted 
comments.  OTS  participated  in 
meetings  on  the  regulations  sponsored 
by  America's  Community  Bankers  on 
September  12  (attended  by  24 
attorneys),  September  28  (conference 
telephone  call  with  representatives  from 
45  mutual  institutions,  two  outside 
coimsel.  representatives  of  the  FDIC  and 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (Federal  Reserve)),  and 
November  3  (with  representatives  of  the 
FDIC  and  the  Federal  Reserve).  OTS  also 
held  focus  group  meetings  with 
executives  from  mutual  savings 
associations  in  Washington  on  January 
8,  2001,  and  in  Boston  on  February  26, 
2001,  to  listen  to  the  views  of  mutual 
institutions  on  specific  questions  raised 
in  the  preamble  to  the  proposed 
regulation.  Issues  raised  by  commenters 


*On  October  10.  2000.  OTS  extended  the 
comment  period  on  the  two  regulations  from 
October  10,  2000  to  November  9,  2000.  65  FR 
60123. 


are  discussed  in  the  item-by-item 
summary  below. 

IV.  Item-by-Item  Summary 

A.  General 

The  greatest  number  of  comments  on 
the  First  Proposal  and  the  most 
substantial  concerns  expressed  by  the 
commenters  involved  the  business  plan, 
Regional  Office  non-objection  to  the 
business  plan,  and  the  pre-filing 
meeting  requirements.  While  the  Re- 
proposal  requires  pre-filing  meetings,  in 
response  to  the  comments,  OTS  has 
revised  when  pre-filing  meetings  must 
be  held  and  has  eliminated  the 
requirement  to  obtain  OTS  non- 
objection to  conversion  business  plans 
before  filing.  Similarly,  OTS  has  revised 
the  business  plan  standards  to  be 
addressed  by  converting  associations 
and  considered  in  OTS  review  in 
response  to  the  conaments. 

B.  Pre-filing  Meeting 

Under  the  First  Proposal,  OTS  would 
have  required  each  association 
contemplating  a  conversion  to  meet 
with  the  appropriate  Regional  Office,  in 
a  pre-filing  meeting,  to  discuss  the 
proposed  business  plan.  The  board  of 
directors,  or  a  committee  of  the  board 
including  outside  directors,  were 
encouraged  to  attend  the  meeting.  The 
association  would  then  have  submitted 
the  proposed  business  plan  at  least  30 
days  prior  to  submitting  its  conversion 
application,  and  would  have  needed  to 
receive  the  non-objection  of  the 
Regional  Director  to  the  business  plan 
before  submitting  either  an  application 
to  convert  to  stock  form  or  a  notice  to 
reorganize  to  MHC  form  if  the 
reorganization  included  a  stock 
issuance. 

A  number  of  commenters  opposed  the 
pre-filing  meeting  in  its  entirety,' 
although  two  commenters.  both 
regulators,  supported  such  meetings. 
One  commenter  suggested  that 
depositors,  consiuner  advocates,  or 
other  interested  parties  be  invited  to  the 
pre-filing  meeting.  Several  commenters 
opposed  both  the  pre-filing  meeting  and 
the  pre-approval  of  the  business  plan  as 
intrusive  and  a  source  of  unnecessary 
delay  and  expense.  A  number  of 
commenters  thought  OTS  was  requiring 
the  whole  board  to  attend  the  pre-filing 
meeting  at  the  Regional  Office  with  all 
of  the  costs  of  attending  such  a  meeting 
falling  on  the  association. 

It  has  been  OTS'  normal  practice  to 
discuss  a  savings  association's 
conversion  plans  writh  the  board  of 
directors.  Therefore,  a  pre-filing  meeting 
does  not  result  in  any  additional 
biurden.  In  response  to  the  concerns 


expressed  by  the  commenters  about  the 
expense  of  Uie  meeting.  OTS  notes  that, 
if  die  board  desires.  OTS  will  send  a 
representative  from  the  Regional  Office 
to  the  association  to  meet  with  the  board 
of  directors.  To  ensure  that  such  a 
meeting  occurs  early  in  the  process, 
however.  OTS  expects  to  meet  with  the 
board  of  directors  at  least  ten  days  prior 
to  the  passage  of  a  Plan  of  Conversion 
or  Plan  of  Reorganization.  At  that  time, 
OTS  would  expect  the  board  of  directors 
to  have  prepared  a  short,  written 
strategic  plan  for  OTS  to  review  and 
discuss  with  the  board  at  the  meeting. 
OTS  reiterates  that  the  purpose  of  this 
meeting  is  not  to  substitute  the  agency's 
judgment  for  that  of  the  directors.  OTS 
merely  proposes  to  require  the  board  to 
articulate  its  plans  for  the  association 
and  the  implications  of  those  plans 
before  any  process  actually  begins  and 
before  the  institution  spends  significant 
funds. 


C.  Prior  OTS  Non-Objection  to  Business 
Plan    . 

The  First  Proposal  provided  that 
applicants  could  not  submit  a 
conversion  application  until  the 
converting  association  had  submitted, 
and  OTS  had  advised  the  association 
that  it  had  not  objected  to.  the 
association's  business  plan.  Many 
commenters  objected  to  this 
requirement,  asserting  that  the 
requirement  added  delay  and  expense  to 
the  conversion  process,  was  undiUy 
burdensome,  or  gave  the  Regional 
Director  the  abihty  to  prevent  a 
conversion  if  the  Regional  Director 
disagreed  with  the  business  plan. 

Afthough  OTS  does  not  believe  the 
prior  non-objection  requirement  would 
be  as  burdensome  in  practice  as 
anticipated  by  certain  commenters.  the 
Re-proposal  does  not  require  OTS  non- 
objection to  the  business  plan  prior  to 
an  association  filing  a  conversion 
application.  Under  the  Re-proposal, 
business  plans  must  be  filed  at  the  time 
a  conversion  application  is  submitted, 
or  the  application  will  be  rejected  as 
materially  deficient.  As  a  practical 
matter,  however,  OTS  strongly 
encourages  submission  of  business 
plans  before  the  application  filing  to 
help  ensure  timely  approval  of  the 
conversion  application. 

D.  Business  Plan  Standards 

The  First  Proposal  provided  that  a 
converting  association's  business  plan 
must,  among  other  things:  (i)  Clearly 
and  completely  describe  projected 
operations,  including  the  deployment  of 
conversion  proceeds;  (ii)  demonstrate 
that  the  plan  of  conversion  will 
substantially  serve  to  meet  credit  and 
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lending  needs  in  the  proposed  market 
area;  (iii)  demonstrate  a  reasonable  need 
for  new  capital  to  support  projected 
operations  and  activities;  (iv)  describe 
the  association's  experience  with  prior 
growth,  expansion,  or  other  activities 
similar  to  those  proposed  in  the 
business  plan;  (v)  describe  the  risks 
associated  with  the  plan;  (vi) 
demonstrate  adequate  expertise  and 
staffing  to  manage  growth  prudently; 
and  (vii)  demonstrate  that  the 
association  will  achieve  a  reasonable 
return  on  equity.  The  First  Proposal  also 
provided  that  the  association  could  not 
project  stock  repurchases,  returns  of 
capital,  or  extraordinary  dividends  in 
the  business  plan. 

All  commenters  who  discussed  the 
business  plan  opposed  the  proposed 
business  plan  requirements.  Four 
commenters  supported  the  concept  of 
business  plan  guidance  in  the 
regulations  but  were  opposed  to  the 
specific  guidance  OTS  provided.  The 
various  commenters  asserted:  (i)  The 
creation  of  a  business  plan  is 
management's  responsibility,  and  OTS 
should  not  second-guess  management, 
further,  a  limited  number  of 
commenters  questioned  OTS's  authority 
to  impose  business  plan  standards;  (ii) 
business  plans  based  on  Return  On 
Equity  (ROE)  are  inappropriate  and 
would  not  work  for  most  associations, 
and  the  proposed  ROE  criterion  would 
have  caused  85  percent  of  conversions 
prior  to  2000  to  be  disapproved;  (iii)  it 
is  inappropriate  for  OTS  to  determine 
how  much  capital  must  be  invested  in 
what  type  of  community  development 
activities:  (iv)  the  business  plan 
standards  were  seriously  flawed, 
unattainable,  arbitrary,  unrealistic,  or 
protectionist;  (v)  the  business  plan 
created  a  "needs"  test  for  conversions; 
(vi)  the  First  Proposal  would  chill 
management  decision  making;  (vii)  the 
First  Proposal  would  create  a 
moratorium  on  conversions;  (viii)  the 
First  Proposal  would  cause  unnecessary 
delays  or  would  be  unduly  burdensome; 
(ix)  the  business  plan  requirements 
would  penalize  associations  in  slow 
growth  areas,  would  not  work  for  small 
thrifts,  would  prejudice  capital  raising, 
or  ignore  investor  needs;  (x)  the 
business  plan  disallows  use  of  stock 
repurchases  as  a  legitimate  business 
management  tool,  which  is  inconsistent 
with  the  Interim  Rule  eliminating 
restrictions  on  repurchases  during  the 
second  and  third  years  after  conversion; 
(xi)  the  First  Proposal  penalizes 
management  for  lack  of  experience;  and 
(xii)  the  First  Proposal  lacks  flexibility. 

Neither  the  First  Proposal  nor  the  Re- 
proposal  were  intended  to  create  a 
"needs"  test  or  a  moratorium  on 


conversions,  and  in  OTS"  view,  the 
regiilations  do  not  establish  such  a  test 
or  impose  a  moratorium.  As  to  the 
comments  regarding  OTS'  conversion 
authority  in  general,  OTS  has  for 
decades  had  significant  regulations 
governing-all  aspects  of  the  conversion 
process,  and  the  HOLA  explicitly 
provides  that  "conversions  shall  be 
subject  to  such  regulations  as  the 
Director  shall  prescribe."* 

OTS,  as  the  safety  and  soundness 
regulator  of  savings  associations, 
believes  the  specific  requirements  are 
appropriate  to  ensure  that  an  association 
contemplating  such  a  significant 
transaction,  with  considerable 
ramifications  regarding  capital, 
management,  and  business  operations, 
has  considered  the  consequences  of  the 
transaction  in  its  business  plan. 
Accordingly,  the  Re-proposal  continues 
to  include  a  business  plan  requirement, 
and  sets  forth  the  factors  OTS  will 
consider  in  evaluating  business  plans.^ 

Several  of  the  comments  demonstrate 
that  commenters  believed  the  various 
factors  in  the  First  Proposal  were 
separate  standards  that  had  to  be 
satisfied  for  approval  of  a  conversion. 
The  Re-proposal  clarifies  that  OTS  will 
weigh  all  of  the  factors  together,  and  no 
single  factor  will  determine  whether  a 
business  plan  is  acceptable.  For 
example,  lack  of  management 
experience  with  past  growth  will  not  be 
as  significant  if  the  business  plan 
demonstrates  realistic  deployment  of 
the  conversion  proceeds  for  new 
growth,  such  as  enhancing  ways  to  meet 
increased  credit  and  lending  needs  in 
the  market. 

OTS  recognizes  that  commenters  were 
concerned  about  reliance  on  ROE  as  a 
test  to  determine  whether  to  approve  a 
business  plan.  OTS  reiterates  that  in 
evaluating  ROE  as  a  factor  in  the 
business  plan,  ROE  in  the  first  years 
after  conversion  will  not  be  given  as 
much  weight  as  the  association's  ROE 
near  the  end  of  the  three-year  business 
plan  period,  when  the  association  has 
had  time  to  deploy  most,  if  not  all  of  the 
conversion  proceeds. 

As  for  stock  repurchases,  today's  Re- 
proposal  permits  stock  repurchases  to 
be  included  in  the  business  plan.  A 
business  plan  that  contemplates  stock 
repurchases  as  the  primary  use  of  new 
capital,  however,  will  not  be  regarded 
favorably.  OTS  recognizes  that  some 
stock  repurchases  may  occur,  although 
the  Re-proposal  continues  to  limit  stock 
repurchases  in  the  first  year  following 


» 12  U.S.C.  1464(i)(l). 

*  OTS  notes  that  there  is  no  requirement  to  submit 
a  business  plan  for  an  MHC  reorganization  without 
a  stock  issuance. 


conversion.  OTS  will  view  a  return  of 
capital  to  shareholders  (such  as  a 
special  dividend)  in  the  first  year 
following  conversion  to  be  a  material 
deviation  &om  the  business  plan  that 
requires  the  prior  written  approval  of 
the  Regional  Director. 

E.  MHCs  and  Mutuality 

In  the  preamble  to  the  First  Proposal, 
OTS  asked  a  series  of  questions  about 
what  OTS  coiUd  do  to  enhance  the 
attractiveness  of  the  MHC  charter.  OTS 
also  specifically  stated  that  it 
encouraged  savings  associations  that 
were  considering  conversion  to  stock 
form  to  first  carefully  consider  the 
choice  of  an  MHC  charter  as  an  interim 
step.  In  addition,  OTS  specifically 
proposed  certain  changes  to  the  MHC 
regulations  to  permit  the  issuance  of 
additional  stock  benefit  plans,  easier 
voting  requirements,  and  a  number  of 
other  innovations  that  OTS  thought 
would  enhance  the  attractiveness  of  the 
MHC  option.  Taken  together,  these  steps 
appeared  to  many  commenters  as 
expressing  an  agency  bias  for  the  MHC 
form.  Many  commenters  expressed  their 
disagreement  with  this  perceived 
agency  bias,  believed  OTS  was  putting 
a  moratorium  on  stock  conversions,  or 
argued  OTS  was  impinging  on  the 
freedom  of  savings  associations  to 
choose  their  form  of  charter. 

OTS  suggestions  on  enhancing  the 
MHC  charter  were  intended  to  expand 
the  options  available  to  a  mutual 
association,  not  to  give  preference  to 
one  form  of  charter  over  another. 

The  MHC  is  an  alternative  for  mutual 
associations  that  are  contemplating 
conversion  to  stock  form.  The  MHC 
structure  retains  the  benefits  and 
essential  nature  of  the  mutual  charter, 
while  providing  greater  access  to  capital 
markets.  In  addition,  in  section  401(b)  of 
the  GLB  Act,'  Congress  expanded  the 
investment  and  activities  authority  of 
MHCs  to  include  the  activities  of 
financial  holding  companies.  OTS 
amended  the  MHC  regulations  to  reflect 
those  changes.^  OTS  is  re-proposing 
significant  enhancements  to  the  MHC 
form  to  make  it  a  long-term  alternative 
to  full  conversion. 

OTS  also  continues  to  encourage 
mutual  associations  seeking  new  capital 
to  seriously  consider  the  MHC  form  of 
reorganization  with  a  limited  stock 
issuance,  rather  than  a  full  conversion. 
This  is  a  particidarly  useful  alternative 
for  mutual  associations  that  have  no 
immediate  plans  for  deployment  of 
substantial  amounts  of  new  capital. 


'Pub.  L.  106-102,  113  SUt.  133B  (1999). 
•65  FR  43088.  Jul.  12.  2000. 
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F.  Mutual  Capital  Questions 

OTS  asked  a  number  of  questions  in 
the  preamble  to  the  First  Proposal 
regarding  capital  for  mutual 
associations.  OTS  observed  that  mutual 
associations  could  currently  raise 
additional  capital  in  a  number  of  ways 
that  did  not  involve  conversion  to  stock 
form.  These  methods  included  mutual    - 
capital  certificates,  subordinated  debt, 
trust  preferred  securities,  or  the 
formation  of  real  estate  investment 
trusts  (REITs).  OTS  asked  if  there  were 
other  methods  of  raising  capital  and 
why  the  methods  mentioned  were  not 
widely  used.  While  no  written 
comments  were  received  on  this  issue, 
attendees  at  the  two  focus  group 
meetings  indicated  these  methods  of 
raising  additional  capital  were  generally 
considered  too  expensive  for  a  mutual 
association  to  undertake,  particularly  for 
smaller  associations.  OTS  is  exploring, 
among  other  approaches,  the  possibility 
of  mutual  associations  participating 
with  other  mutual  associations  in  larger 
capital  offerings  to  reduce  the  costs. 
The  preamble  to  the  First  Proposal 
requested  comment  on  whether  OTS 
should  issue  guidance  regarding  capital 
distributions  by  mutual  associations.  A 
number  of  commenters  addressed  this 
issue,  all  suggesting  OTS  not  issue 
guidance  in  this  area  because  they  felt 
this  should  be  a  business  decision  of  the 
association.  OTS  generally  agrees  and, 
therefore,  OTS  does  not  propose  to  issue 
guidance  on  capital  distributions  by 
mutual  associations  as  part  of  this 
proposal." 

G.  Stock  Repurchases 

In  the  Interim  Rule,  OTS  revised  its 
regulations  to  eliminate  restrictions  on 
stock  repurchases  by  converted  savings 
associations  after  the  first  year  following 
conversion.  The  nde  change  was  made 
in  part  to  bring  OTS  policy  closer  to  that 
of  the  FDIC  on  this  subject.  Several 
commenters  expressed  appreciation  that 
the  rules  of  the  two  agencies  would  now 
be  similar.  Almost  all  the  other 
commenters  on  this  issue  supported 
OTS  changes,  although  one  commenter 
Isuggested  repurchase  limitations  should 
be  eliminated  completely.  A  number  of 
the  commenters  suggested  that  there 
should  be  no  restrictions  on  repiirchases 
for  associations  completing  second  step 
stock  conversions,  because  those 
companies  had  been  public  for  some 
period  of  time  prior  to  full  conversion 
to  stock  form. 

The  Re-proposal  is  consistent  with  the 
Interim  Rule.  See  §§  563b.51Q  and 


"Any  capital  distribution  by  mutual  associations 
ramains  subject  to  the  capital  distribution 
ragulations  at  12  CFR  part  563.  subpart  E. 


563b. 515.  OTS  is  also  re-proposing  ' 
corresponding  amendments  to  the  MHC 
regulations  at  §5 75. 11(c).  In  response  to 
the  comment  that  associations  that 
engage  in  second  step  stock  conversions 
should  receive  different  treatment,  OTS 
believes  that  fully  converted  companies 
should  receive  the  same  treatment 
whether  they  reach  that  status  in  one 
step  or  two.  In  addition,  OTS  believes 
it  is  in  the  best  interest  of  applicants  to 
have  similar  treatment  of  stock 
repvirchases  among  the  agencies 
regulating  the  conversion  process. 

As  a  matter  of  policy,  OTS  has  taken 
the  position  that  stock  repurchases  for 
management  benefit  plans  that  have 
been  ratified  by  shareholders  in  the  first 
year  following  conversion  do  not  count 
toward  the  repurchase  limitations  in 
§  563b.3(g).  The  Re-proposal,  at  new 
§  563b. 510,  clarifies  this  point. 
However,  OTS  would  still  require  prior 
notification  of  any  repurchases  in  the 
first  year  following  conversion,  even  if 
they  are  not  subject  to  OTS  approval 
under  the  repurchase  limitations.  One 
commenter  inquired  whether  a  stock 
repurchase  more  than  one  year  after 
conversion  would  require  Regional 
Director  approval  as  a  material 
deviation  from  the  business  plan.  OTS 
believes  that  it  may  constitute  a  material 
deviation,  depending  on  what  the 
business  plan  disclosed.  However, 
current  MHC  regulations  permit 
purchases  of  stock  in  the  open  market 
for  tax-qualified  or  non-tax-qualified 
employee  stock  benefit  plans  to  be 
excluded  from  the  repurchase 
limitations.'"  The  Re-proposal  will 
extend  this  exclusion  from  the 
repurchase  limitations  to  fully 
converted  companies.  OTS  notes  that 
the  FDIC  permits  purchases  for 
employee  stock  benefit  plans  to  be 
excluded  from  the  repurchase 
limitations  for  fully  converted 
companies. 

H.  Dividend  Waivers 

The  Interim  Rule  revised  OTS  policy 
on  dividend  waivers  for  MHCs.  Prior 
OTS  policy  had  adjusted  exchange 
ratios  for  excessive  dividends  in 
conversions  of  MHCs  to  stock  form.  No 
adjustment  is  now  required,  and 
§  575.11(d)(3)  was  amended  to  reflect 
this  change  in  OTS  policy.  Most 
commenters  supported  this  change  in 
OTS  policy  although  two  opposed  the 
change  because  of  the  potential  conflict 
of  interest  for  directors  and  officers 
making  the  decision  to  waive  or  not 
waive  dividends.  The  Re-proposal  is 
unchanged  frtim  the  Interim  Rule.  OTS 
believes  there  is  always  a  potential 


•oSee  12  CFR  575.1  l(cKlMiv). 


conflict  of  interest  for  directors  and 
officers  who  make  financial  decisions 
where  they  may  personally  benefit.  OTS 
may  take  enforcement  action  if  it 
discovers  wrongdoing.  OTS  notes  that 
the  waiver  of  dividends  results  in  more 
capital  at  the  savings  association, 
enhancing  the  safety  and  soimdness  of 
the  savings  association. 

/.  Charitable  Organizations 

The  First  Proposal  included 
provisions  regarding  the  establishment 
of  a  charitable  organization  in 
connection  with  a  mutual-to-stock 
conversion.  The  provisions  included 
discussing  the  ptirpose  of  the  charitable 
organization,  voting  foundation  shares 
in  the  same  ratio  as  all  other  shares 
voted  on  proposals  considered  by 
shareholders,  reserving  board  seats  for 
an  independent  director  and  a  director 
from  the  association,  and  dealing  with 
conflicts  of  interest.  The  Re-proposal 
also  specifies  the  conditions  for 
approval  including  examination  by  OTS 
at  foimdation  expense,  submission  of 
annual  reports,  and  compliance  with  all 
laws  necessary  to  maintain  the 
foundation's  tax-exempt  status. 

All  commenters  on  tnis  aspect  of  the 
First  Proposal  were  in  favor  of  the 
proposed  regulations,  although  one 
commenter  thought  OTS  should  require 
a  separate  vote  of  the  minority 
shareholders  to  establish  a  foundation 
in  second  step  conversions.  OTS  already 
requires  a  separate  minority  shareholder 
vote  in  such  transactions  and  has 
included  that  requirement  in  the  Re- 
proposal.  One  commenter  asserted  that 
10-25%  of  the  proceeds  from  every 
mutual-to-stock  Conversion  should  be 
required  to  be  placed  in  a  charitable 
organization.  OTS  does  not  believe  it  is 
a  regulatory  fumction  to  determine  the 
amount  of  proceeds  that  must  be  placed 
in  a  charitable  organization.  In  response 
to  the  comments,  OTS  has  included  the 
charitable  organization  provisions  in  the 
Re-proposal,  and  proposes  several 
technical  amendments  suggested  by  one 
commenter  to  clarify  that  annual  reports 
and  the  percentage  of  contributed 
proceeds  must  comply  with  the  Internal 
Revenue  Code  (IRC).  Upon  effectiveness 
of  a  final  regulation,  waivers  from 
certain  provisions  in  the  current 
conversion  regulations  now  routinely 
requested  in  a  conversion  with  a 
charitable  foimdation  would  no  longer 
be  necessary. 

OTS  takes  this  opportimity  to  state 
that  in  situations  where  a  foundation 
becomes  a  holder  of  more  than  10%  of 
an  institution's  common  stock,  e.g.,  if 
the  institution  repurchases  stock, 
causing  the  foimdation's  ownership 
percentage  to  increase,  OTS  will 
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benefit  recipients,  as  long  as  these 
provisions  do  not  violate  OTS  vesting 


also  permit  the  use  of  repurchased 
shares  to  attain  the  new  limits. 


2.  Acquisitions  of  Mutual  Holding 
Company  Structures 
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consider  waivers  of  the  Control 
Regulations.  12  CFR  part  574  and  the 
concerted  action  presumptions  in  those 
regulations. 

/.  Policy  on  Acquisitions 

Current  OTS  regulation  §  563b.3(i){3) 
provides  that  no  person  or  company 
may  acquire  more  than  10  percent  of 
any  class  of  equity  security  of  a  recently 
converted  association  for  three  years 
following  conversion  without  OTS 
approval.  OTS  enacted  this  rule 
principally  to  provide  a  reasonable 
period  of  time  for  a  recently  converted 
association  to  deploy  its  new  capital 
prudenUy  according  to  the  plan 
described  in  the  offering  documents,  to 
acclimate  to  operating  as  a  public 
company,  and  to  do  both  without  the 
distraction  of  considering  takeover 
proposals.  (See  approval  standards  at 
current  §  563b.3(i)(5)  or  proposed 
§563b.525(d).) 

In  the  First  Proposal,  OTS  noted  that 
it  intended  to  closely  review 
applications  under  the  existing 
standards 'to  make  sure  all  criteria  are 
fully  met  before  approving  acquisitions 
within  the  first  three  years  following 
conversion. 

A  number  of  commenters  suggested 
that  the  OTS  statement  that  it  intended 
to  implement  its  current  regulation  was 
inappropriate,  that  these  decisions  were 
the  responsibility  of  the  board  of 
directors,  not  the  regulator,  and  that  a 
three-year  restriction  on  acquisitions 
was  too  inflexible.  Three  commenters 
thought  OTS  should  implement  a  five- 
year  restriction  on  acquisitions.  After 
considering  the  comments,  for  the 
reasons  stated  above,  OTS  is  re- 
proposing  the  regulation  as  originally 
proposed. 

K.  Demand  Account  Holders 

In  the  First  Proposal,  OTS  proposed  to 
allow  demand  accoimt  holders  to  be 
considered  eligible  account  holders  for 
purposes  of  determining  subscription 
rights  in  a  conversion.  Many  applicants 
incorrectly  believe  that  demand  account 
holders  are  already  eligible  account 
holders.  Others  have  requested  OTS 
waivers  to  allow  demand  account 
holders  to  be  included  in  the 
subscription.  OTS  routinely  granted  the 
waivers.  In  order  to  end  the  confusion 
regarding  this  issue,  OTS  proposed 
revising  the  regulations  to  include 
demand  account  holders  in  the 
subscription  priorities.  None  of  the 
commenters  objected  to  this  provision. 
OTS  has  included  the  original  proposal 
in  this  Re-proposal. 


L.  Management  Stock  Benefit  Plans 

In  the  First  Proposal.  OTS  proposed 
changing  the  regulations  to  allow  for 
accelerated  vesting  for  management 
stock  benefit  plans  in  the  event  of  a 
change  of  control.  Currently,  the 
regulations  only  allow  acceleration  for 
death  or  disability.  Most  commenters  in 
this  area  agreed  with  this  change, 
although  three  suggested  OTS  add 
retirement  at  least  one  year  following 
conversion  as  another  reason  for    . 
allowing  acceleration. 

The  Re-proposal  is  unchanged  from 
the  First  Proposal.  OTS  believes  that  it 
is  appropriate  that  the  bases  for 
acceleration,  such  as  death,  disability, 
or  change  of  control  of  the  savings 
association,  not  be  within  the 
individual's  control.  Therefore,  the  Re- 
proposal  does  not  provide  for 
accelerated  vesting  based  on  retirement. 

One  commenter  suggested  that 
because  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
system  {NASDACy  requires  a  vote  for 
certain  stock  benefit  plans,  OTS  did  not 
need  to  duplicate  that  requirement.^' 
OTS  notes,  however,  that  not  all 
converting  associations  and  MHCs 
engaging  in  stock  issuances  are  listed  on 
the  NASDAQ.  Smaller  associations,  in 
particular,  cannot  meet  NASDAQ  listing 
requirements.  Therefore,  OTS  believes  it 
is  appropriate  to  continue  to  include 
voting  requirements  in  OTS  regulations. 
Several  commenters  suggested  that  OTS 
should  follow  NASDAQ  voting 
requirements  (a  majority  of  those  voting 
at  a  legally  called  meeting)  to  approve 
benefit  plans.  OTS  believes,  however, 
that  a  majority  of  shareholders  (not 
merely  a  majority  of  those  voting)  must 
ratify  stock  benefit  plans  because 
issuance  of  stock  to  such  plans  dilutes 
their  ownership  interests.  OTS  notes 
that  while  NASD  Rule  §  4350  requires 
shareholder  ratification  of  certain  stock 
benefit  plans,  OTS  currently  requires 
shareholder  ratification  of  plans 
adopted  only  within  the  first  year 
following  conversion.  The  First 
Proposal  revised  the  section  on 
management  benefit  plans  to  clarify  that 
an  association  must  present  to 
shareholders  for  ratification  any 
material  amendments  to  previously 
approved  management  recognition 
plans,  stock  option  plans,  or  other 
benefit  plans  that  occur  more  than  one 
year  after  conversion  and  that  are 
inconsistent  with  the  regulation.  One 


<  >  See  NASD  Manual  &  Notices  to  Members. 
§4350(1).  Qualitative  Listing  Requirements  for 
Nasdaq  National  Market  and  Nasdaq  SmallCap 
Market  Issues  Except  for  Limited  Partnerships 
traded  on  the  Nasdaq  National  Market.  Shareholder 
Approval  (2001). 


commenter  objected  to  this  proposed 
revision  as  overly  intrusive.  However, 
OTS  believes  the  regulation  is  an 
appropriate  measure  of  regulatory 
oversight  and  is  re-proposing  it  as 
proposed. 

To  reduce  burden,  the  First  Proposal 
had  proposed  a  possible  check-off  box 
on  stock  order  forms  to  vote  for  or 
against  stock  benefit  plans,  when 
purchasing  stock  in  MHC  stock 
issuances.  One  of  the  commenters 
pointed  out  that  a  check-off  box  would 
violate  NASD  rules  requiring  NASD 
notification  for  stock  benefit  plans.'^ 
Accordingly,  the  Re-proposal  does  not 
include  that  feature  of  the  First 
Proposal. 

While  most  commenters  supported 
expansion  of  option  plan  opportunities 
for  MHCs,  several  commenters  were 
opposed  to  any  options  for  management 
based  on  conflicts  of  interest  or  a  view 
that  benefit  plans  were  a  way  for 
management  to  enrich  itself.  One 
commenter  suggested  management 
benefit  plans  should  be  limited  to  2%  of 
the  stock  issued.  In  response  to  those 
comments,  OTS  is  adding  a  clarification 
to  the  Re-proposal  that  OTS  will  not 
approve  management  benefit  plans  that 
in  the  aggregate  award  more  than  25% 
of  the  number  of  shares  ultimately 
issued  in  the  public  offering  to  minority 
shareholders.  The  25%  restriction  does 
not  include  ESOP  shares  allocated  to 
managers.  OTS  believes  management 
benefit  plans  that  are  reasonable, 
present  no  safety  or  soundness 
concerns,  and  are  ratified  by  the 
shareholders,  are  not  objectionable. 
Most  companies  use  such  plans  to 
attract  qualified  executives  and  to 
reward  management  for  performing 
well.  Therefore,  OTS  is  re-proposing 
most  of  the  proposed  changes  except  as 
noted  above.  One  commenter  asked  if 
treasury  stock  could  be  used  to  fimd 
benefit  plans.  OTS  allows  treasury  stock 
to  be  used  for  this  purpose. 

OTS  received  no  comments  on  the 
First  Proposal's  revisions  to  the 
regulations  to  clarify  that  OTS  will 
allow  dividend  equivalent  rights, 
dividend  adjustment  rights,  or  other 
similar  provisions  that  permit  cash 
payments,  adjustment  of  the  niunber  of 
shares,  or  exercise  price  of  options  as  a 
result  of  stock  dividends  or  splits,  in 
management  recognition  plans,  stock 
option  plans,  or  other  stock  benefit 
plans.  OTS  is  including  these' revisions 
in  the  Re-proposal.  OTS  does  not 
believe  these  types  of  provisions,  which 
are  common  in  option  plans,  unduly 


■2  See  NASD  Manual  &  Notices  to  Members. 
§4310(c)(17).  Qualification  Requirements  for 
Domestic  and  Canadian  Securities  (2001). 
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benefit  recipients,  as  long  as  these 
provisions  do  not  violate  OTS  vesting 
requirements  or  pricing  requirements 
for  options.  See  proposed  §  563b.500. 

OTS  also  proposes  to  add  a  provision 
that  clarifies  a  supervisory  policy 
requiring  exercise  or  forfeiture  of  stock 
benefits  in  certain  circumstances,  such 
as  if  an  association  becomes  critically 
undercapitalized.  See  proposed 
§563b.500. 

M .  Holding  Company  Proceeds 

The  First  Proposal  stated  that  at  least 
50%  of  the  gross  proceeds  in  a  mutual- 
to-stock  conversion  must  be  infused  into 
the  converting  savings  association,  and 
more  must  be  infused  if  OTS  concludes, 
for  supervisory  reasons,  that  a  larger 
capital  infusion  is  necessary.  The  First 
Proposal  inadvertently  referenced  50% 
of  gross  proceeds,  instead  of  net 
proceeds.  The  Re-proposal  clarifies  that 
50%  of  the  net  proceeds  must  be 
infused  into  the  savings  association. 
One  commenter  suggested  that  all  the 
proceeds  should  go  to  the  savings 
association.  Several  others  suggested 
OTS  should  maintain  more  flexibility 
and  make  a  determination  on  an 
acceptable  amount  of  proceeds  retained 
by  the  holding  company,  based  upon 
what  the  business  plan  proposed.  OTS 
has  determined  that  the  50%  limitation 
works  well,  but  will  examine  every 
conversion  on  a  case-by-case  basis  to 
determine  if  the  limitation  is 
appropriate  in  that  case. 

N.  Mutual  Holding  Company  Revisions 

1.  General 

The  Interim  Rule  revised  the  MHC 
regulations  in  accordance  with  the  GLB 
Act  and  revised  OTS  treatment  of  MHC 
dividend  waivers.  The  First  Proposal 
included  changes  to  the  MHC 
regulations  conforming  to  changes  made 
to  the  conversion  regulations.  In  the 
First  Proposal,  OTS  also  proposed  to 
increase  the  size  of  stock  benefit  plans 
that  associations  (or  mid-tier  holding 
companies)  under  the  MHC  format 
could  enact.  Most  commenters  were  in 
favor  of  this  idea  although  two  opposed 
any  benefit  plans  for  management.  OTS 
is  re-proposing  the  changes  as  proposed, 
with  certain  technical  revisions,  and 
with  the  additional  25%  limitation 
discussed  earlier.  One  commenter  asked 
OTS  to  clarify  that  the  proposed  rules, 
if  finalized,  would  apply  to  existing 
MHCs.  In  response  to  that  comment. 
OTS  takes  this  opportunity  to  indicate 
that  the  Re-proposal,  if  finalized,  will  be 
applicable  to  future  stock  issuances  by 
existing  associations  or  mid-tier  holding 
companies  in  the  MHC  format.  OTS  will 


also  permit  the  use  of  repurciiased 
shares  to  attain  the  new  limits. 

In  the  First  Proposal,  OTS  also 
proposed  allowing  the  adoption  of 
additional  stock  option  plans  without 
the  need  to  issue  stock  to  all  categories 
of  subscribers.  The  Re-proposal  retains 
this  provision.  OTS  notes  that  adoption 
of  additional  plans  still  requires  filing 
an  application  with  OTS,  registering 
additional  stock  where  appropriate,  and 
shareholder  ratification  of  additional 
plans.  Among  the  factors  OTS  will 
consider  when  reviewing  additional 
plans  are  the  purpose  for  creating  the 
additional  plans,  management  ratings, 
or  supervisory  problems  at  the 
converted  savings  association.  As  noted 
earlier,  commenters  were  in  favor  of  a 
check-off  approval  for  benefit  plans,  but 
OTS  is  not  re-proposing  this  item 
because  of  the  NASD  rule  restrictions. 

Three  commenters  urged  OTS  to 
change  its  policy  on  the  chartering  of 
savings  association  subsidiaries  of 
MHCs,  or  holding  companies  inserted  in 
between  MHCs  and  their  savings 
association  subsidiaries  (Mid-tiers). 
Currently  Mid-tiers  must  be  chartered 
by  OTS.  The  commenters  argued  that 
regular  holding  companies  are  state- 
chartered,  so  Mid-tiers  should  also  be 
state-chartered.  OTS  notes,  however, 
that  Mid-tiers  are  MHCs,  and  MHCs,  by 
statute,  must  be  federally  chartered." 
One  commenter  asked  if  OTS  would 
allow  Mid-tiers  to  adopt  limited  liability 
bylaws.  Although  such  institutions  are 
federally  chartered,  OTS  has  allowed 
the  adoption  of  limited  liability  bylaws 
on  a  case-by-case  basis  for  other  federal 
associations  and,  therefore,  would 
consider  this  for  Mid-tiers. 

OTS  also  asked  for  comments  on  the 
possibility  of  not  requiring  a  vote  of  the 
members  for  a  simple  reorganization  to 
MHC  form,  without  a  stock  issuance. 
Nine  commenters  favored  such  a  change 
and  three  opposed  it.  OTS  believes  such 
a  change  may  be  beneficial  to 
associations  considering  a  charter 
change  to  MHC  form,  but  believes  a 
statutory  change  is  necessary  to 
accomplish  this  objective.  OTS  will 
consider  seeking  statutory  changes  in 
this  area. 

One  commenter  asked  if  OTS  would 
consider  an  abbreviated  application  for 
MHC  reorganizations  without  a  stock 
issuance.  OTS  already  allows 
abbreviated  applications  for  such 
reorganizations.  These  applications, 
however,  are  subject  to  the  Bank  Merger 
Act,  which  contains  statutory  time 
frames. 


2.  Acquisitions  of  Mutual  Holding 
Company  Structures 

Recentiy,  companies  in  several  MHC 
structures  have  entered  into 
transactions,  or  have  received  offers  to 
enter  into  transactions,  in  which  an 
unrelated  mutual  savings  association, 
mutual  savings  bank,  or  MHC  would 
acquire  the  target  MHC,  mid-tier 
holding  company,  and  subsidiary 
association.  La  these  transactions,  the 
mid-tier  association's  minority 
shareholders  have  been  offered  cash, 
and  the  majority  mutual  interest  would 
become  part  of  the  acquiring  mutual 
entity.  Some  of  these  transactions  have' 
been  friendly,  and  others  have  been 
hostile  acquisition  proposals.  In  the 
context  of  these  transactions,  MHCs  and 
their  subsidiary  entities  have  asked:  (i) 
whether  mid-tier  holding  companies  (or, 
if  there  is  no  mid-tier  holding  company, 
the  subsidiary  savings  association)  may 
adopt  the  pre-approved  charter 
provisions  set  forth  at  12  CFR 
552.4(b)(8),  such  as  the  charter 
provision  prohibiting  acquisitions  of, 
and  offers  to  acquire,  more  than  ten 
percent  of  any  class  of  equity  security  of 
the  entity  for  five  years;  and  (ii)  whether 
OTS  applies  12  CFR  563b.3(i){3)  to 
savings  association  subsidiaries  or  mid- 
tier  holding  companies  that  have  issued 
stock  within  the  previous  three  years. 
The  purposes  of  the  regulatory  post- 
conversion  acquisition  restriction  at  12 
CFR  563b.3(i)(3)  and  the  charter 
provisions  in  12  CFR  552.4(a)(8)  are  to 
provide  recentiy  converted  associations 
a  period  of  time  in  which  to  deploy 
conversion  proceeds  into  productive 
assets,  to  permit  management  to  focus 
:  on  the  task  of  investing  conversion 
proceeds  and  managing  their  institution, 
and  to  protect  against  acquisition  efforts 
that  may  have  the  potential  to  disrupt 
operations  in  the  critical  time  period 
after  conversion.'*  In  addition,  the 
charter  provisions  are  designed  to  allow 
converted  associations  more  discretion 
in  managing  their  affairs.'^ 

Recentiy  completed  or  proposed 
transactions  have  demonstrated  that 
takeover  pressures  now  exist  in  the 
context  of  MHC  structures.  Minority 
stockholders  have  sought  to  pressure 
MHC  structures  to  be  acquired  by 
mutual  institutions  or  other  MHC 
structures.  In  light  of  recent  takeover 
attempts,  and  particularly  in  light  of  the 
hostile  situations  that  have  developed, 
OTS  has  determined  to  allow  the  post- 


>3See  12  U.S.C  1467a(o)(7). 


'«  See.  e.g..  Federal  Home  Loan  Bank  Board 
(FHLBB)  Resolution  No.  85-«0  (Ian.  31,  1985), 
Resolution  No.  84-400  (Aug.  2. 1984).  Resolution 
No.  84-90  (Feb.  23. 1984),  and  Resolution  No.  7&- 
848  (Nov.  10.  1976). 

"FHLBB  Resolution  No.  84-90  (Aug.  2, 1984). 
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conversion  anti-takeover  restrictions  in 
the  charter  of  a  mid-tier  stock  holding 
company.  These  restrictions  would  be 
consistent  with  the  purposes  of  those    . 
provisions  generally  and  give  a  newly 
converted  MHC  time  to  deploy  its  new 
capital  and  adjust  to  managing  its 
institution  in  the  MHC  environment. '« 

Accordingly,  OTS  is  allowing  mid-tier 
holding  companies  to  include  the 
provisions  set  forth  at  12  CFR 
552.4(b)(8)  in  their  charters.  In  addition, 
OTS  proposes  to  apply  §  563b.3(i)(3)  to 
mid-tier  holding  companies  and 
subsidiary  stock  institutions  that 
complete  initial  stock  offerings  under 
§  575.7.  OTS  requests  comment  on 
whether  it  should  apply  §  563b.3(i)(3)  in 
the  context  of  Mid-tiers  and  MHC 
savings  association  subsidiaries. 

3.  "Second  Step  Conversions"  of  MHCs 

Section  575.12  of  the  MHC 
regulations  generally  governs  the 
conversion  of  MHCs  to  stock  form 
(frequently  called  "second  step 
conversions").  In  all  such  transactions 
to  date,  OTS  staff  has  required  that  the 
majority  of  the  minority  shares  of  the 
Mid-tier  or  savings  association 
subsidiary,  as  the  case  may  be,  vote  in 
favor  of  the  second  step  conversion,  in 
addition  to  votes  otherwise  required. 
OTS  staff  has  imposed  this  requirement 
because  the  minority  shareholders 
received  different  treatment  in  the 
second  step  conversion  than  the 
majority  interest.  The  minority 
shareholders  received  stock  in  an 
amount  to  be  determined  imder  an 
"exchange  ratio",  while  the  majority 
interest  (the  mutual  depositors)  received 
rights  to  subscribe  to  the  remaining 
shares  to  be  issued  in  the  transaction,  at 
the  offering  price.  OTS  staff  concluded 
that  the  requirement  was  appropriate  in 
order  to  help  ensure  the  fairness  of  the 
transaction.  OTS  proposes  to  include 
this  requirement,  which  has  been 
applicable  to  every  second  step 
conversion  to  date,  in  the  MHC 
regulations,  at  12  CFR  575.12(a)(3). 

O.  Supervisory  Conversions 

To  conform  the  language  in  OTS 
regulations  more  closely  to  sec.  5(o)  of 
the  HOLA,  the  statute  governing 
supervisory  conversions,  OTS  proposed 
certain  changes  to  the  regulatory 
language  regarding  Voluntary 
Supervisory  Conversions.  The  revised 
language  can  be  found  at  §§  563b.625 
and  563b.630  of  the  Re-proposal. 


P.  Merger  Conversions 

One  commenter  requested  OTS  to 
address  whether  there  is  any  change  in 
OTS  policy  on  merger  conversions.  OTS 
policy  on  merger  conversions  was 
articulated  in  the  preamble  to  the  OTS 
conversion  regulation  of  1994,  59  FR 
61247,  61254,  Nov.  30, 1994.  In  that 
regulation,  OTS  stated  that  it  would 
limit  merger  conversions  to  cases 
involving  ffnancially  weak  institutions. 
In  addition,  OTS  indicated  it  would 
consider  allowing  merger  conversions 
where  a  converting  institution  could 
demonstrate  by  clear  and  convincing 
evidence  that  a  standard  conversion 
would  not  be  economically  feasible, 
based  on  the  ratio  of  expenses  to  gross 
proceeds,  because  of  the  asset  size  of  the 
institution.^' 

In  the  last  eight  years  OTS  has 
approved  only  one  merger  conversion. 
That  approval  was  based  on  the  criteria 
articulated  in  the  1994  regulation.  OTS 
reiterates  the  guidelines  it  established  in 
the  1994  regulation  and  wishes  to 
clarify  that  institutions  proposing 
merger  conversions  should  not  propose 
plans  where  management  of  the 
disappearing  institution  would  receive 
anydiing  more  than  they  could  if  they 
had  imdertaken  a  standard  conversion. 
In  addition,  institutions  contemplating  a 
merger  conversion  must  demonstrate  a 
merger  conversion  is  the  only  viable 
alternative,  and  document  what  other 
proposed  solutions  the  company 
pursued,  that  the  proposed  distribution 
of  assets  is  fair  to  all  parties,  and  that 
the  institution  used  independent 
coimsel  to  represent  the  interests  of  the 
institutioiL 

Q.  Plain  Language 

The  First  Proposal  converted  OTS 
rules  on  mutual-to-stock  conversions 
into  a  plain  language  format.  All  six 
conmienters  who  addressed  this  change 
commented  favorably.  One  commenter 
asked  if  OTS  intended  to  make  the  same 
changes  to  the  MHC  regulations.  OTS 
intends  to  make  similar  changes  to  the 
MHC  regulations  in  a  future  project. 

R.  Miscellaneous  Revisions 

In  addition  to  the  revisions  described 
above,  the  First  Proposal  proposed  a 
number  of  miscellaneous  revisions  to 
filing  and  other  requirements.  OTS 
received  no  comments  on  these 
revisions  and  is  re-proposing  them  as 
originally  proposed.  The  miscellaneous 
changes  will: 


•  Revise  the  definition  section  of  the 
regulation  to  include  only  those 
definitions  that  are  not  defined 
elsewhere  in  OTS  regulations,  or  to 
move  specific  definitions  to  the 
appropriate  section  of  the  regulation. 
See  proposed  §  563b.25. 

•  Reduce  the  number  of  copies  of 
applications  that  a  savings  association 
must  file  with  OTS  bom  ten  to  seven. 
See  proposed  §  563b.  155. 

•  Revise  the  filing  requirements  to 
coordinate  the  place  of  filing  and 
number  of  copies  filed,  for  the 
application  for  conversion  and  any 
amendments  to  the  application  for 
conversion.  See  proposed  §§  563b. 115, 
563b.l55,  563b.l80,  and  563b.l85. 

•  Codify  the  current  informal 
standard  requiring  a  legal  opinion 
indicating  that  any  marketing  materials 
comply  with  all  applicable  secvirities 
laws.  See  proposed  §  563b.  150. 

•  Delete  the  requirement  for  a  legal 
opinion  regarding  insured  accounts.  See 
proposed  §  563b.l00,  Exhibit  3(d). 

One  commenter  also  asked  for 
clarification  on  whether  community 
offerings  must  occur  in  conversions.  If 
all  the  stock  is  sold  in  the  subscription 
phase  of  a  conversion,  a  community 
offering  is  imnecessary.  Another 
commenter  asked  if  transfer  restrictions 
applied  in  second  step  stock 
conversions.  Transfer  restrictions  apply 
to  newly  purchased  stock  in  second  step 
stock  conversions,  but  not  to  exchange 
shares  presuming  the  appropriate 
transfer  restriction  time  frames  have 
already  expired. 

S.  Forms 

The  First  Proposal  contained 
revisions  to  all  of  the  forms  currently  in 
the  conversion  regulations,  and  drafted 
a  new  form  that  facilitates  the 
conversion  process  (Form  OF  for  the 
Order  Form).  In  drafting  these  forms, 
OTS  moved  a  number  of  requirements 
CTirrently  in  the  regulations  to  the 
related  forms.  OTS  received  one 
comment  on  the  forms  with  some  minor 
technical  suggestions  for  revisions.  OTS 
concurs  with  some  of  the  technical 
revisions  and  has  revised  the  forms 
accordingly.  The  forms  will  continue  to 
be  available  through  OTS  Washington 
and  Regional  Offices  and  will  be 
accessible  on  OTS's  website. 

V.  Disposition  of  Existing  Rules 


*"The  MHC  regulations  provide  that  the 
procedural  and  substantive  requirements  of  12  CFR 
563b.3  through  563b  8  apply  to  all  MHC  stock 
issuance*  under  §575.7  unless  clearly  inapplicable. 


In  the  past,  OTS  staff  has  informally  advised  certain 
acquirors  that  it  has  not  considered  §  S63b.3(iM3)  to 
be  clearly  applicable  in  the  MHC  context 


>'  See  59  FR  61247,  at  61255.  OTS  gave  an 
example  of  institutions  with  assets  of  less  than  S2S 
million  as  more  likely  to  be  able  to  establish  a 
justification  for  doing  a  merger  conversion. 
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Original  provision 


12CFR563b.1  

12  CFR  563b.2(a) 

12  CFR  563b.2(b) 

12  CFR  563b.3(a) 

12  CFR  563b.3(b) 

12CFR563b.3(c)(1)  

12  CFR  563b.3(c)(2)  

12  CFR  563b.3(c)(2)(IH«0 

12  CFR  563b.3(c)(3)   

12  CFR  563b.3(c)(4)  

12  CFR  563b.3(c)(4)(i)  

12  CFR  563b.3(c)(4)(ii)  

12  CFR  563b.3(c)(4)(iii)  .... 
12  CFR  563b.3(c)(4)(iv)  ... 

12  CFR  563b.3(c)(5)  

12  CFR  563b.3(c)(6)  


..>K.. 


12  CFR  563b.3(c)(6)(i)  

12  CFR  563b.3(c)(6)(ii)-(iii) 
12  CFR  563b.3(c)(6)(iv)  ..... 

12  CFR  563b.3(c)(7)  

12  CFR  563b.3(c)(8)  


12  CFR  563b.3(c)(9)  

12  CFR  563b  3(c)(10) 

12  CFR  563b.3(c)(11)  

12  CFR  563b.3(c)(12)  : 

12  CFR  563b.3(c)(13)  : 

12  CFR  563b.3(c)(14)  

12  CFR  563b.3(c)(15)  

12  CFR  563b.3(c)(16)  

12  CFR  563b.3(c)(17)  

12  CFR  563b.3(c)(18)  

12  CFR  563b.3(c)(19)  

12  CFR  563b.3(c)(20)  

12  CFR  563b.3(c)(21)  

12  CFR  563b.3(c)(22)  

12  CFR  563b.3(c)(23) 

12  CFR  563b.3(c)(24)  

12  CFR  563b.3(d)(lH7) 

12  CFR  563b.3(d)(8)  

12  CFR  563b.3(d)(9) 

12  CFR  563b3(d)(10H11) 

12  CFR  563b.3(d)(12)  ; 

12  CFR  563b.3(d)(13)  

12  CFR  563b.3{e)(1)  

12  CFR  563b.3(e)(2)  

12  CFR  563b.3(f)(1)  

12  CFR  563b.3(f)(2)  

12  CFR  563b.3(f)(3)  

12  CFR  563b.3(f)(4)  

12  CFR  563b.3(f)(5)  

2  CFR  563b.3(g)(1)  

2  CFR  563b.3(g)(2)  

2  CFR  563b.3(g)(3)  

2  CFR  563b.3(g)(4)  : 

2  CFR  563b.3{h) 

12  CFR  563b.3(i)(1)-(2)  

12  CFR  563b.3(i)(3)(i)  

12  CFR  563b.3(i)(3)(ii)  

12  CFR  563b.3(i)(3)(iii) 

12  CFR  563b.3(i)(4)(i)  

12  CFR  563b.3(i)(4)(ii)-<iv)  

12  CFR  563b.3(i)(4)(v)  

12  CFR  563b.3(i)(4)(vi)-(5)  

12  CFR  563b.3(i)(6)  

12  CFR  563b.3(i)(7)(iHii)  — • 

12  CFR  563b.3(i)(7)(iii)-(tv) 

\2  CFR  563b.3a) 

12  CFR  563b.4(a)(1)  

12  CFR  563b.4(a)(2)  

12  CFR  563b.4(a)(3)  

12  CFR  563b.4(a)(3)(i)-(n),  (4)(i)-{xviii) 
12  CFR  563b.4(a)(4)(xix)  


Re-proposed  provision 


12  CFR  563b.5 Nonsubstantive  revision,  moved 


12  CFR  563b.25 


12  CFR  563b.5(a)  

12  CFR  563b.200(a)   

12  CFR  563b.330(a)  

12  CFR  563b.355(a)  

12  CFR  563b.375{a),  (d)  

12  CFR  563b.360  

12  CFR  563b.335(b),  (c)  

12  CFR  563b.320(c) r: 

12  CFR  563b.375(c) 

12  CFR  563b.375(b)  

12  CFR  563b.375(d)  

12  CFR  563b.320(d),  365  .... 
12  CFR  563b.320(e),  335(b), 


(d) 


12  CFR  563b.385(a),  (c),  380(a) 

12  CFR  563b.395  

12  CFR  563b.390(b)  

12  CFR  563b.385(a),  (c)  

12  CFR  563b.370 


12  CFR  563b.505(d)  .^. 

12  CFR  563b.330(a),  335(b) 

12  CFR  563b.420(a) 

12  CFR  563b.445(a)  

12  CFR  563b.430(d),  445<b),  465,  485 

12  CFR  563b.25 

12  CFR  563b.440,  445(c)  

12  CFR  563b.140,  425 

12  CFR  563b.505(a)  

12  CFR  563b.505(bHc)  

12  CFR  563b.530<a)-^c)  

12  CFR  563b.150(b)  

12  CFR  563b.130 

12  CFR  563b.345(b)  

12  CFR  563b.320(a)-(d),  380(a)-(c)  ... 
12  CFR  563b.520(a)-(b)  


12  CFR  563b.385(a) 
12  CFR  563b.385(b) 


12  CFR  563b.390(a) 


12  CFR  563b.25 


12  CFR  563b.445(b),  450.  455,  480 

12  CFR  563b.445(b),  450  

12  CFR  563b.470(e),  475 

12  CFR  563b.460 

12  CFR  563b.470(a)-(d)  

12  CFR  563b.510 

12  CFR  563b.510,  520(a)  

12  CFR  563b.510,  515 

12  CFR  563b.500  

12  CFR  563b.340(a)  

12  CFR  563b.340(b)(1)  

12  CFR  563b.525 

12  CFR  563b.420(b)  

12  CFR  563b.525(b)  


12CFR563b.525(c)(1)-(3) 

12  CFR  563b.525(c)(4)  

12  CFR  563b.525(d)(1H2) 
12  CFR  563b.430(a),  (b)  .... 
12  CFR  563b.25,  525(b)  .... 


12  CFR  563b.5(a) 
12  CFR  563b.120 


12  CFR  563b.125 

12  CFR  563b.1 35(a),  (b) 


Conrtment 


and 


moved, 
moved, 
moved, 
moved, 
moved, 
moved. 


Substantive  revisions,  deletions,  and  moved. 
Deleted. 

Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive      revision,      deletions, 

moved. 
Substantive  revision,  deletions,  and  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive     revision,     deletions,      arxJ 

moved. 
Nonsubstantive  revision, 
Nonsubstantive  revision, 
Nonsubstantive  revision, 
Nonsubstantive  revision. 
Nonsubstantive  revision. 
Nonsubstantive  revision, 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision, 
Nonsubstantive  revision, 
Nonsubstantive  revision. 
Nonsubstantive  revision, 
Deleted. 

Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Deleted. 

Nonsubstantive  revision,  moved. 
Deleted. 

Nonsubstantive  revision,  moved. 
Deleted. 

Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Revision  with  partial  deletion,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved 
Revision  with  deletion,  moved. 
Nonsubstantive  revision,  moved. 
Substantive  revision  with  deletion,  moved. 
Substantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  nroved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Deleted. 

Nonsubstantive  revision,  moved.   - 
Nonsubstantive  revision,  moved. 
Nonsutjstantive  revision,  moved. 
Nonsubstantive  revision,  rrroved. 
Nonsubstantive  revision, 
Deleted. 

Nonsubstantive  revision. 
Nonsubstantive  revision, 
Deleted. 

Nonsubstantive  revision. 
Nonsubstantive  revision,  moved. 
Deleted. 


moved, 
moved, 
moved, 
moved. 


moved. 

moved, 
moved. 

moved. 
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12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 

12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 

12CFR 
12CFR 
12CFR 
12CFR 

12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 

12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 
12CFR 

12CFR 
12CFR 
12CFR 
12CFR 


Original  provision 

563b4(a)(5)  

563b4(b)(1)(i)  

563b4(b)(1)(ii)  

563b  4(b)(2)  

563b.4(b)(3)  

563b.4(c) 

563b.5(a) r. 

563b5(b)-{c)  

563b.5(d)(1)  

563b  5(d)(2)  

563b.5(d)(3)  

563b.5(d)(4)  

563b.5(e)(1H2)  

563b.5(e)(3)  

563b5(e)(4)  

563b  5(e)(5)  _ 

563b  5(e)(6)  

563b.5(e)(7)  

563b  5(f) 

563b.5(g)(1H2) 

563b.5(g)(3)  

563b.5(h) 

563b.6(a) 

563b.6(b) 

563b.6(c)(1)  

563b6(c)(2)  

563b.6(d) 

563b.6(e) '.. 

563b.7(a)(1)  

563b.7(a)(2)  

563b.7(a)(3)  

563b.7(a)(4) 

563b.7(b) 

563b.7(c) 

563b.7(d) 

563b.7(e) 

563b.7(0(1H2) 

563b.7(f)(3)  

563b.7(g)(1H2) 

563b,7(g)(3).(4).(5)  

563b.7(h) 

563o.7(i)  

563b.7(j)  

563b.7(k)(1)-(2)  

563b.7(k)(2)(iH")  

563b.7(k)(3)  

563b.7(k)(4)  

563b.7(k)(5)  

563b.8(a) 

563b8(b)(1H2) 

563b8(b)(3)  

563b.8(c)(1H2)(iHii)  ■ 

563b  8(c)(2)(iii) 

5635.8(0(3)  

563b  8(d)(1)-(2) 

563b  8(d)(3)  

563b.8(e) 

563b.8(f) 

563b.8(g) 

563b.8(h) 

563b.8(i)-(l) 

563b.8(m) 

563b.8(n) 

563b.8(o) 

563b.8(p) 

563b.8(q) 

563b.8(r)  

563b.8(s) 

563b.8(t)(1)  


F)e-proposed  provision 

12  CFR  563b.135(c)  

12  CFR  8635.180 

12  CFR  5635.185  

12  CFR  563b.180(b)  

12  CFR  563b.160 

12  CFR  563b.250  

12  CFR  5635.270(5)  

12  CFR  5635.255  

12  CFR  5635  260.  265 

12  CFR  563b  255(h)  

12  CFR  563b  260 

12  CFR  563b.150.  155 

12  CFR  5635.275(d)  

12  CFR  5635.150,  16b(aHb)  

12  CFR  5635.275(e)  .-. 

12  CFR  5635  275(C) 

12  CFR  563b  280  

12  CFR  563b  285(a)  

12  CFR  563b  290  

12  CFR  563b  285(b)  

12  CFR  563b  225(a)  

12  CFR  563b.230 

12  CFR  5635.235 

12  CFR  5635  225(d) 

12  CFR  5635  225(b)-<c)  

12  CFR  563b  325(a)  

12  CFR  563b.300(a)  

12  CFR  5635.325(a)   

12  CFR  5635.300(e),  305  

12  CFR  5635  330 

12  CFR  5635  200(b)(8).  300(c>-<d).  Form  66. 
Hem  3. 

12  CFR  563b.335(c) 

12  CFR  563b  200(b)  

12  CFR  5635.335(a).  Form  OF.  Items  (1).  (2) 

Form  OF,  Items  (3).  (4),  (5)  

12  CFR  5635  345(a).  350(c)  

12  CFR  5635  400  

12  CFR  563b  350(a)   

12  CFR  563b  405  

12  CFR  563b  310(d)  

12  CFR  5635.310(a)  

12  CFR  5635.31 0(5)-{d)  

12  CFR  5635.155 

12  CFR  5635.150 

12  CFR  563b  240 

12  CFR  5635.260  

12  CFR  563b  300(a).  (c) 

12  CFR  563b.430 

12  CFR  563b.435 

12  CFR  563b  115(a),  155.  180(5).  Form  AC 
General  Instruction  B. 

Form  AC,  General  lnstructk}n  B 

Form  AC,  General  Instruction  B 

Form  AC,  General  Instruction  B 

12  CFR  5635.150(a)(6).  Form  AC.  General  In 
stniction  B. 

Form  AC.  General  Instruction  B 

Form  AC,  General  Instruction  B 

Form  AC.  General  Instructkxi  B 

12  CFR  5635.100 


Comment 


Nonsu5stantive  revision,  moved. 
Nonsu5stantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Deleted 

Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsu5stantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive      revision,      deletions. 

moved. 
Nonsubstantive  revision,  nfioved. 
Deleted. 

Nonsubstantive  revisiOQ,  moved. 
Nonsu5stantlve  revision,  moved. 
Nonsu5stantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Substantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Deleted 

Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Deleted. 

Nonsu5stantlve  revision,  moved. 
Nonsu5stantive  revision,  moved. 
Nonsu5stantive  revision,  moved. 


and 


and  moved. 


deletions,      and 


Nonsu5stantlve  revision,  moved. 

Nonsu5stantlve  revision,  deletion. 

Deleted. 

Nonsu5stantlal      revisions, 

moved. 
Nonsu5stantlve  revision,  moved. 
Nonsu5stantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Deleted. 

Nonsubstantive  revision,  moved. 
Substantive  revision,  moved. 
Su5stantlve  revision,  moved. 
Nonsu5stantive  revision,  moved. 
Deleted 

Nonsubstantive  revision,  moved. 
Substantive  revision,  moved. 
Substantial  revisions,  deletions,  and  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantlal      revisions,     deletions,      and 

moved. 
Deleted. 

Nonsubstantive  revision,  moved. 
Deleted. 

Nonsubstantive  revision,  moved. 
Deleted. 

Nonsubstantive  revision,  moved. 
Deleted. 
Nonsubstantive  revision,  moved. 

Nonsubstantive  revision,  moved. 
Substantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
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Original  provision 


12  CFR  563b.8(t)(2) 
12  CFR  563b.8(u)  ... 


12  CFR  563b.8(v)  

12  CFR  5635.9  

12  CFR  5635.10  

12CFR5635.il  

12  CFR  5635.20  

12  CFR  5635.21(a) 

12  CFR  5635.21(b) 

12  CFR  5635.22  

12  CFR  5635.23(a)-(c) 


12  CFR  5635.23(d) 

12  CFR  5635.24(a)-(5)(1).  (3) 

12  CFR  5635.24(b)(2)  

12  CFR  563b.24(c) 

12  CFR  563b.25  

12  CFR  563b.26  

12  CFR  5635.27(a) 

12  CFR  5635.27(5) 

12  CFR  5635.27(c)  

12  CFR  5635.27(d) 

12  CFR  563b.27(e) 

12  CFR  563b.27(f)-<g)  

12  CFR  563b.27(h) : 

12  CFR  563b.27(i) 

12  CFR  563b.27(j) 

12  CFR  563b.27(k) 

12  CFR  563b.27(l)  

12  CFR  563b.27(m) 

12  CFR  563b.27(n) 

12  CFR  563b.27(o) 

12  CFR  563b.27(p) 

12  CFR  563b.27(q)-(r)  

12  CFR  563b.27(s)  

12  CFR  563b.28  

12  CFR  5635.29(a) 

12  CFR  563b.29(b) 

12  CFR  563b.29(d)(1)-<2)  

12  CFR  563b.29(d)(3)  

12  CFR  563b.30  

12  CFR  563b.31  

12  CFR  563b.32  

12  CFR  5635.33 

12  CFR  5635.100  

12  CFR  5635.101  ...: 

12  CFR  5635.102 


Re-proposed  provision 


12  CFR  5635.205 


12  CFR  5635.530(d)  ....:. 

12  CFR  5635.10 

12  CFR  563b.605(5)-(c) 

12  CFR  5635.200(C) 

12  CFR  5635.600 

12  CFR  5635.605  

12  CFR  5635.650.  610  .. 


12  CFR  5635.670,  675 


12  CFR  5635.690  

12  CFR  5635.625(a)(1) 


12  CFR  5635.625(5)  .... 

12  CFR  5635.630 

12  CFR  5635.625(a)(2) 

12  CFR  5635.650  

12  CFR  5635.660(0(1)  . 
12  CFR  563b.660(a)(2) 

12  CFR  563b.660(c) 

12  CFR  563b.660(g)(2) 
12  CFR  563b.660(e)  .... 
12  CFR  563b.660(f)(2)  . 
12  CFR  5635.660(g)(1) 
12  CFR  5635.660(g)(3) 
12  CFR  5635.660(g)(4) 
12  CFR  5635.660(d)(3) 
12  CFR  5635.660(d)(2) 
12  CFR  5635.660(d)(1) 
12  CFR  5635.660(d)(4) 
12  CFR  5635.660(a)(3) 
12  CFR  5635.660(h)  .... 
12  CFR  5635.660(g)(5) 

12  CFR  5635.610 

12  CFR  5635.660 


12  CFR  5635.430 

12  CFR  5635.435  

12  CFR  5635.675 

12  CFR  5635.680 

12  CFR  5635.670(C) 

12  CFR  5635.670(d)  

Fomn  AC— 1680  

Form  PS— 1681  

Form  OC— 1682  • • 

12  CFR  5635.15.  20,  105,  110,  115,  165 

12  CFR  5635.295  

12  CFR  5635.550-575 

Fomn  OF— 1683  


Comment 


revisions,     deletions,     and 


moved, 
moved, 
moved, 
moved, 
moved, 
moved. 


and 


Deleted. 
Nonsu5stantial 

moved. 
Nonsubstantive  reviston, 
Nonsu5stantive  revision. 
Nonsubstantive  revlskjn, 
Nonsubstantive  reviswn. 
Nonsubstantive  revision, 
Nonsubstantive  reviskjn. 
Nonsubstantive  revision,  moved. 
Deleted. 
Nonsubstantive      revision,      additions. 

moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Deleted. 

Substantive  additk>n.  moved. 
Nonsubstantive  revisk>n,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revlskjn,  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  revision,  moved. 
Nonsut)Stantive  revison.  moved. 
Nonsubstantive  revisK>n,  moved. 
Nonsubstantive  reviskin.  moved. 
Nonsu5stantive  reviston.  moved. 
Nonsu5stantive  reviston.  moved. 
Nonsu5stantlve  reviston,  moved. 
Nonsu5stantive  revision,  moved. 
Nonsu5stantive  reviston.  moved. 
Nonsut>stantlve  reviston,  moved. 
Nonsu5stanttve  reviston,  moved. 
Nonsubstantive  reviston.  moved. 
Nonsubstantive  reviston,  moved. 
Nonsubstantive  reviston, 
Nonsubstantive  revision. 
Nonsubstantive  reviston, 
Nonsubstantive  reviston, 
Deleted. 

Nonsubstantive  reviston,  moved. 
Nonsubstantive  reviston,  moved. 
Nonsubstantive  reviston.  moved. 
Nonsubstantive  revision,  moved. 
Nonsubstantive  reviston,  moved. 
Nonsubstantive  reviston.  moved. 
Nonsubstantive  reviston,  moved. 
Nonsubstantive  reviston.  moved. 
Nonsubstantive  reviston,  moved. 
New  provistons. 
New  provision.  "^ 

New  provisions. 
New  form. 


moved, 
moved, 
moved, 
moved. 


VL  Request  for  Public  Comment 

OTS  invites  comment  on  all  aspects  of 
the  Re-proposal.  We  encourage 
commenters  to  suggest  modifications  to 
approaches  discussed  above  that  could 
meet  OTS's  overall  goal  of  improving 
the  conversion  process.  Because  this  is 
a  re-proposal,  OTS  believes  the  public 
comment  period  does  not  need  to  be  as 
long  as  the  First  Proposal,  therefore. 
OTS  is  publishing  this  Re-proposal  with 
a  30-day  comment  period. 

Vn.  Executive  Order  12866 

I  The  Director  of  OTS  determined  that 
this  Re-proposal  does  not  constitute  a 


"significant  regulatory  action"  for  the 
purposes  of  Executive  Order  12866. 

VIII.  Regulatory  Flexibility  Act 
Analysis 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  requires  federal  agencies  to  either 
prepare  an  initial  regulatory  flexibility 
analysis  (IRFA)  with  this  Re-proposal  or 
certify  that  the  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  ^^  OTS  cannot 
at  this  time  determine  whether  the  rule 
would  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 


>»5U.S.C.  605(b). 


Therefore.  OTS  includes  the  following 
IRFA.  19 

A  description  of  the  reasons  why  OTS 
is  taking  this  action,  and  a  statement  of 
the  objectives  of.  and  legal  basis  for,  the 
Re-proposal  are  in  the  suj)plementary 
material  above. 

1.  Small  Entities  to  Which  the  Re- 
proposal  Would  Apply 

The  Re-proposal  applies  to  mutual 
savings  associations  that  propose  to 
convert  to  the  stock  form  of  ownership. 
Under  OTS  jimsdiction,  there  are 
currently  approximately  399  mutual 


"5  U.S.C.  603(a). 


Federal  Register / Vol.  67,  No.  68 /Tuesday,  April  9,  2002 / Proposed  Rules 


17239 


of  OTS's  functions,  including  whether 
the  information  has  practical  utility. 


f  ^'^wT^ry  (  _ 


563b.  10    May  I  form  a  holding  company  as 

part  of  my  conversion? 
.sfi.-^h.lS     Mav  I  form  a  charitable 


563b.275     How  do  I  file  revised  proxy 

materials? 
563b.280    Must  I  mail  a  member's  proxy 
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savings  associations,  35  publicly  traded 
MHCs,  2  non-publicly  traded  MHCs, 
and  27  MHCs  with  no  stock  issued.  Of 
these  institutions,  approximately  239 
have  less  than  $100  million  in  assets. 
Small  depository  institutions  are 
generally  defined,  for  RFA  purposes,  as 
those  with  assets  under  $100  million.^" 
In  the  past  two  years,  OTS  has 
processed  12  and  10  applications, 
respectively,  to  convert  from  mutual  to 
stock  or  mutual  holding  company  form. 
Based  on  this  experience,  OTS  believes 
that  the  Re-proposal  affects  fewer  than 
15  savings  associations  annually. 

2.  Requirements  of  the  Re-Proposal 

The  Re-proposal  requires  mutual 
savings  associations  wishing  to  convert 
to  stock  form  to  prepare  a  plan  of 
conversion  and  other  supporting  forms 
and  documents  (such  as  a  business  plan 
and  an  independent  appraisal]  and 
submit  the  dociunents  for  OTS 
approval.  The  current  mutual-to-stock 
conversion  regulations  require  all  of 
these  documents  or  information. 

The  Re-proposal  includes  a  new 
requirement  that  a  savings  association 
that  intends  to  establish  a  charitable 
organization  as  part  of  its  conversion 
must  supply  certain  documents  and 
information  regarding  the  charitable 
organization.  Under  the  current 
application  processing  policies,  OTS 
often  requires  a  savings  association  that 
intends  to  establish  a  charitable 
organization  as  part  of  its  conversion  to 
submit  the  same  type  of  information 
that  the  Re-proposal  would  require.  As 
a  result,  this  new  requirement  should 
not  have  any  additional  impact  on  small 
savings  associations. 

llie  Re-proposal  also  adds  demand 
account  holders  to  the  definition  of 
savings  accoimt  holders,  allows 
accelerated  vesting  in  management 
benefit  plans  for  changes  of  control,  and 
clarifies  OTS  policy  regarding  the 
amount  of  proceeds  allowed  at  the 
holding  company  level.  None  of  these 
provisions,  however,  should  add  to  the 
reporting,  recordkeeping,  or  compliance 
requirements  for  small  entities. 

Although  it  is  not  clear  that  the  RFA 
requires  a  quantitative  analysis  of  the 
impact  of  the  re-proposed  regulatory 
changes,  OTS  provides  the  following 
estimate.  The  Re-proposal's  primary 
economic  impact  on  small  savings 
associations  relates  to  the  expense  of 
preparing  the  application  to  convert. 
Savings  associations  wishing  to  convert 
must  prepare  the  necessary  doctunents 
and  forms,  including  a  plan  of 
conversion,  a  business  plan,  and  an 
appraisal.  Preparation  of  these 


">13  CFR  121.201.  Division  H  (1999). 


documents  may  require  legal  or 
professional  help.  OTS's  experience  in 
the  conversion  process  indicates  that 
savings  associations  generally  hire  legal 
counsel,  accoimtants,  marketing  agents, 
and  professional  appraisers  to  assist  in 
completion  of  the  necessary  documents 
and  forms.  Savings  associations 
converting  under  the  current  regulations 
spend  approximately  $250,000  to  one 
million  dollars  each  to  go  through  the 
process.  We  note  that  the  new 
requirements  will  add  only  10  hours  of 
additional  paperwork  in  preparation, 
and  may  save  institutions  that  decide 
after  preliminary  business  plan 
preparation  and  discussion  not  to 
convert  significant  time  and  expense. 
See  discussion  infra  at  Section  IX.  The 
new  requirement  for  information 
supporting  a  proposed  charitable 
contribution  should  not  increase  these 
costs  appreciably. 

3.  Significant  Alternatives 

Section  603(c)  of  the  RFA  requires 
OTS  to  describe  any  significant 
alternatives  to  the  Re-proposal  that 
accomplish  the  stated  objectives  of  the 
rule  while  minimizing  any  significant 
economic  impact  of  the  rule  on  small 
entities.  Section  603(c)  lists  several 
examples  of  significant  alternatives, 
including  (1)  establishing  different 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (2) 
clarifying,  consolidating,  or  simplifying 
compliance  and  reporting  reqiiirements 
for  small  entities;  (3)  using  performance 
standards  rather  than  design  standards; 
and  (4)  exempting  small  entities  from 
coverage  of  the  rule  or  a  part  of  the  rule. 

After  consideration,  OTS  does  not 
believe  that  any  of  these  alternatives  are 
feasible.  As  noted,  more  than  half  of  the 
savings  associations  to  which  the  Re- 
proposal  could  apply  meet  the  RFA 
standard  for  "small  depository 
institutions."  In  fact,  the  conversion 
process  is  aimed  largely  at  small 
institutions  that  want  to  raise  capital  in 
the  open  market  by  converting  to  the 
stock  form  of  ownership.  Given  that  the 
conversion  process  is  designed  with 
small  institutions  in  mind,  modifying 
the  requirements  for  such  small 
institutions  is  not  necessary.  Moreover, 
given  that  a  conversion  cannot  be 
measured  for  performance  until  it  takes 
place,  the  use  of  performance  standards 
rather  than  design  standards  is 
iinpractical. 

To  reduce  regulatory  burden 
consistent  with  the  goals  of  this 
regulation,  the  Re-proposal  specifically 
permits  OTS  to  waive  any  requirement 
under  the  part  where  the  waiver  is 
equitable  and  not  detrimental  to  the 


savings  association,  the  account  holders, 
or  the  public  interest.  This  process  will 
provide  substantial  flexibility  to  OTS 
and  the  savings  association  to  minimize 
any  significant  economic  impact  of  a 
provision  on  a  specific  institution. 

Nevertheless,  OTS  requests  comments 
on  the  burdens  associated  with  the  Re- 
proposal  that  particularly  affect  small 
savings  associations,  and  whether  any 
modifications  or  exemptions  &t}m  the 
rules  for  small  savings  associations 
would  be  appropriate. 

K.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a       > 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
govenunents,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  sec.  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
OTS  determined  that  the  Re-proposal 
will  not  result  in  expenditures  by  state, 
local,  or  tribal  governments  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year.  Accordingly,  this 
rulemaking  is  not  subject  to  sec.  202  of 
the  Unfunded  Mandates  Act 

X.  Paperworic  Reduction  Act 

The  information  collection 
requirements  contained  in  the  Re- 
proposal,  12  CFR  part  563b,  are  virtually 
identical  to  those  included  in  the  July 
2000  Proposed  Rule  on  this  subject. 
OTS  has  modified  the  forms  in  only 
minor  ways,  but  the  burden  on 
respondents  remains  unchanged  from 
those  in  the  earlier  rule,  which  the 
Office  of  Management  and  Budget 
(0MB)  approved  under  control  number 
1550-0014.  Respondents/recordkeepers 
are  not  required  to  respond  to  any 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

As  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  however,  OTS  invites  the 
public  to  comment  on  the  information 
collections  contained  in  this  nde, 
including  the  forms  included  in  this 
publication  as  appendices. 

OTS  invites  comment  on  all  of  the 
following  issues: 

•  Whether  the  proposed  information 
collection  contained  in  this  Re-proposal 
is  necessary  for  the  proper  performance 
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of  OTS's  functions,  including  whether 
the  information  has  practical  utility. 

•  The  accuracy  of  OTS's  estimate  of 
the  biwden  of  the  proposed  information 
collection. 

•  Ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected. 

•  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

•  Estimates  of  capital  and  start-up 
costs  of  operation,  maintenance,  and 
purchases  of  services  to  provide 
information. 

Send  comments  on  these  information 
collections  to  Information  Collection 
Comments,  Attention:  1550-0014,  by  e- 

mail  to 
infocoUection.comments&ots.treas.gov, 

by  facsimile  transmission  to  (202)  906- 
6518;  or  by  mail  to  Information 
Collection  Comments,  Chief  Counsel's 
Office,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552.  OTS  will  post  comments  and  the 
related  index  on  the  OTS  Internet  Site 
at  www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room,  1700  G  Street,  NW.,  by 
appointment.  To  make  an  appointment, 
call  (202)  906-5922,  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  Public 
Information  at  (202)  906-7755. 

List  of  Subjects 

2  CFR  Part  563b 

Reporting  and  recordkeeping 
1  'equirements.  Savings  associations, 
Securities. 

12  CFR  Part  574 

Administrative  practice  and 
-  procedure.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

12  CFR  Part  575 

I    Administrative  practice  and 
procedure.  Capital,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations, 
Seciuities. 

Accordingly,  the  Office  of  Thrift 
Supervision  proposes  to  amend  12  CFR 
chapter  V,  as  set  forth  below: 
'    ^1.  Part  563b  is  revised  to  read  as 
follows: 

PART  563b— CONVERSIONS  FROM 
MUTUAL  TO  STOCK  FORM 


Sec. 
563b.5 


What  does  this  part  do? 


563b.  10     May  I  form  a  holding  company  as 

part  of  my  conversion? 
563b.  1 5     May  I  form  a  charitable 

organization  as  part  of  my  conversion? 
563b.20    May  I  acquire  another  insured 

stock  depository  institution  as  part  of  my 

conversion? 
563b.25    What  definitions  apply  to  this  part? 

Subpart  A— Standard  Conversions 

Prior  to  Conversion 

563b.l00    What  must  I  do  before  a 

conversion? 
563b.l05    What  information  must  I  include 

in  my  business  plan? 
563b.llO    Who  must  review  my  business 

plan? 
563b.  1 1 5    How  will  OTS  view  my  business 

plan? 
563b.l20    May  I  discuss  my  plans  to  convert 

with  others? 

Plan  of  Conversion 

563b.  125    Must  my  tward  of  directors  adopt 

a  plan  of  conversion? 
563b.  130    What  must  I  include  in  my  plan 

of  conversion? 
563b.  135    How  do  I  notify  my  members  that 

my  board  of  directors  approved  a  plan  of 

conversion? 
563b.  140    May  1  amend  my  plan  of 

conversion? 

Filing  Requirements 

563b.  150    What  must  I  include  in  my 

application  for  conversion? 
563b.l55    How  do  I  file  my  application  for 

conversion? 
563b.l60    May  1  keep  portions  of  my 

application  for  conversion  confidential? 
563b.  165    How  do  I  amend  my  application 

for  conversion? 

Notice  of  Filing  of  Application  and  Comment 
Process 

563b.  180  How  do  I  notify  the  public  that  I 
filed  an  application  for  conversion? 

563b.  185  How  may  a  person  comment  on 
my  application  for  conversion? 

OTS  Review  of  the  Application  for 
Conversion 

563b.200    What  actions  may  OTS  take  on 

my  application? 
563b.205    May  a  court  review  OTS's  final 

action  on  my  conversion? 

Vote  by  Members 

563b.225    Must  I  submit  the  plan  of 

conversion  to  my  members  for  approval? 

563b.230    Who  is  eligible  to  vote? 

563b.235    How  must  I  notify  my  members  of 
the  meeting? 

563b.240  What  must  I  submit  to  OTS  after 
the  members'  meeting? 

Proxy  Solicitation 

563b.250    Who  must  comply  with  these 

proxy  solicitation  provisions? 
563b.255    What  must  the  form  of  proxy 

include? 
S63b.260    May  I  use  previously  executed 

proxies? 
563b.265    How  may  I  use  proxies  executed 

under  this  part? 
563b.270    What  must  I  include  in  my  proxy 

statement? 


563b.275    How  do  I  file  revised  proxy 

materials? 
563b.280    Must  I  mail  a  member's  proxy 

solicitation  material? 
563b.285    What  solicitations  are  prohibited? 
563b.290    What  will  OTS  do  if  a  solicitation 

violates  these  prohibitions? 
563b.295    Will  OTS  require  me  to  re-solicit 

proxies? 

OfCering  Circular 

563b.300    What  must  happen  before  OTS 
declares  my  opening  circular  effective? 

5e3b.305    When  may  1  distribute  the  offering 
circular? 

563b.310    When  must  I  file  a  post-effective 
amendment  to  the  offering  circular? 


Offers  and  Sales  of  Stock 

563b.320    Who  has  priority  to  purchase  my 

conversion  shares? 
563b.325    When  may  I  offer  to  sell  my 

conversion  shares? 
563b.330    How  do  I  price  my  conversion 

shares? 
563b.335    How  do  I  sell  my  conversion 

shares? 
563b.340    What  sales  practices  are 

prohibited? 
563b.345    How  may  a  subscriber  pay  for  my 

conversion  shares? 
563b.350    Must  I  pay  interest  on  payments 

for  conversion  shares? 
563b.355    What  subscription  rights  must  I 

give  to  each  eligible  account  holder  and 

each  supplemental  eligible  account 

holder? 
563b.360    Are  my  officers,  directors,  and 

their  associates  eligible  account  holders? 
563b.365    May  other  voting  members 

purchase  conversion  shares  in  the 

conversion? 
563b.370    Does  OTS  limit  the  aggregate 

purchases  by  officers,  directors,  and  their 

associates? 
563b.375    How  do  I  allocate  my  conversion 

shares  if  my  shares  are  oversubscribed? 
563b.380    May  my  employee  stock 

ownership  plan  purchase  conversion 

shares? 
563b.  385    May  I  impose  any  purchase 

limitations? 
563b.3go    Must  I  provide  a  purchase 

preference  to  persons  in  my  local 

community? 
563b.395    What  other  conditions  apply 

when  I  offer  conversion  shares  in  a 

community  offering,  a  public  offering,  or 

both? 

Completion  of  the  Offering 

563b.400    When  must  I  complete  the  sale  of 

my  stock? 
563b.405    How  do  1  extend  the  offering 

period? 

Completion  of  the  Conversion 

563b.420    When  must  I  complete  my 

conversion? 
563b.42S    Who  may  terminate  the 

conversion? 
563b.430    What  happens  to  my  old  charter? 
563b.435    What  happens  to  my  corporate 

existence  after  conversion? 
563b.440    What  voting  rights  must  I  provide 

to  stockholders  after  the  conversion? 
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,     Control  (including  controlling, 
controlled  by,  and  under  conunon 


Savings  account  is  any  withdrawable      Subpart  A — ^Standard  Conversions 

account  as  defined  in -§561. 42  of  this  _.  ^ 
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563b.445    What  must  I  provide  my  savings 
account  holders? 

Liquidation  Account 

563b.450    What  is  a  liquidation  account? 
563b.455    What  is  the  initial  balance  of  the 

liquidation  account? 
563b.460    How  do  I  determine  the  initial 

balances  of  liquidation  sub-accounts? 
563b.465    Do  account  holders  retain  any 

voting  rights  based  on  their  liquidation 

sub-accounts? 
563b.470    Must  I  adjust  liquidation  sub- 
accounts? 
563b.473    What  is  a  liquidation? 
363b.480    Does  the  liquidation  account 

affect  my  net  worth? 
363b.485    What  provision  must  I  include  in 

my  new  federal  charter? 

Post-Conversion 

563b.500    May  I  implement  a  stock  option 

plan  or  management  or  employee  stock 

benefit  plan? 
563b.505    May  my  directors,  officers,  and 

their  associates  freely  trade  shares? 
563b.510    May  I  repurchase  shares  after 

conversion? 
563b.515    What  information  must  I  provide 

to  OTS  before  I  repurchase  my  shares? 
363b.520    May  I  declare  or  pay  dividends 

after  I  convert? 
563b.525    Who  may  acquire  my  shares  after 

I  convert? 
563b.  530    What  other  requirements  apply 

after  I  convert? 

Contributions  to  Charitable  Organizations 

563b.550    May  I  donate  conversion  shares  or 

conversion  proceeds  to  a  charitable 

organization? 
563b.555    How  do  my  members  approve  a 

charitable  contribution? 
563b.560    How  much  may  I  contribute  to  a 

charitable  organization? 
563b.565    What  must  the  charitable 

organization  include  in  its  organizational 

documents? 
563b.570    How  do  I  address  conflicts  of 

interest  involving  my  directors? 
563b.575    What  other  requirements  apply  to 

charitable  organizations? 

Subpart  B— Voluntary  Supervisory 
Conversion 

563b.600    What  does  this  subpart  do? 
563b.605    How  may  I  conduct  a  voluntary 

supervisory  conversion? 
563b.610    Do  my  members  have  rights  in  a 

voluntary  supervisory  conversion? 

Eligibility 

563b.625    When  is  a  savings  association 
eligible  for  a  voluntary  supervisory 
conversion? 

563b.630    When  is  a  BIF-insured  state- 
chartered  savings  bank  eligible  for  a 
voluntary  supervisory  conversion? 

Plan  of  Supervisory  Conversion 

563b.650    What  must  I  include  in  my  plan 
of  voluntary  supervisory  conversion? 

Voluntary  Supervisory  Conversion 
Application 

563b.660  What  must  I  include  in  my 
voluntary  supervisory  conversion 
application? 


OTS  Review  of  the  Voluntary  Supervisory 
Conversion  Application 

563b.670    Will  OTS  approve  my  voluntary 
supervisory  conversion  application? 

563b.675    What  conditions  will  OTS  impose 
on  an  approval? 

Offers  and  Sales  of  Stock 

563b.680    How  do  I  sell  my  shares? 
Post -Conversion 

563b.690    Who  may  not  acquire  additional 
shares  after  the  voluntary  supervisory 
conversion? 

Authority:  12  U.S.C.  146^,  1462a,  1463, 
1464.  1467a,  2901;  15  U.S.C.  78c,  78l, 
78m.78n,78w. 

563b.5    What  does  ttiis  part  do? 

(a)  General.  This  part  governs  how  a 
savings  association  ("you")  may  convert 
from  the  mutual  to  the  stock  form  of 
ownership.  Subpart  A  of  this  part 
governs  standard  mutual-to-stock 
conversions.  Subpart  B  of  this  part 
governs  voluntary  supervisory  mutual- 
to-stock  conversions.  This  part 
supersedes  all  inconsistent  charter  and 
bylaw  provisions  of  federal  savings 
associations  converting  to  stock  form. 

(b)  Prescribed  forms.  You  must  use 
the  forms  prescribed  under  this  part  and 
provide  such  information  as  OTS  may 
require  under  the  forms  by  regulation  or 
otherwise.  The  forms  required  under 
this  part  include:  Form  AC  (Application 
for  Conversion);  Form  PS  (Proxy 
Statement);  Form  OC  (Offering  Circular); 
and  Form  OF  (Order  Form). 

(c)  Waivers.  OTS  may  waive  any 
requirement  of  this  part  or  a  provision 
in  any  prescribed  form.  To  obtain  a 
waiver,  you  must  file  a  written  request 
with  OTS  that: 

(1)  Specifies  the  requirement(s)  or 
provision(s)  you  want  OTS  to  waive; 

(2)  Demonstrates  that  the  waiver  is 
equitable,  is  not  detrimental  to  you, 
your  account  holders  or  other  savings 
associations,  and  is  not  contrary  to  the 
public  interest;  and 

(3)  Includes  an  opinion  of  counsel 
demonstrating  that  applicable  law  does 
not  conflict  with  the  requirement  or 
provision. 

§  563b.1 0    May  I  form  a  holding  company 
as  part  of  my  conversion? 

You  may  convert  to  the  stock  form  of 
ownership  as  part  of  a  transaction  where 
you  organize  a  holding  company  to 
acquire  all  of  your  shares  upon  their 
issuance.  In  such  a  transaction,  your 
holding  company  will  offer  rights  to 
purchase  its  shares  instead  of  your 
shares.  All  of  the  requirements  of 
subpart  A  generally  apply  to  the  holding 
company  as  they  ^pply  to  the  savings 
association.  Section  574.6  of  this 
chapter  contains  OTS's  holding 
company  application  requirements. 


§563b.15    May  I  form  a  charitable 
organization  as  part  of  my  conversion? 

When  you  convert  to  the  stock  form, 
you  may  form  a  charitable  organization. 
Your  contributions  to  the  charitable 
organization  are  governed  by  the 
requirements  of  §§  563b.550  through 
563b.575. 

§  563b^0  May  I  acquire  another  insured 
stock  depository  institution  as  part  of  my 
conversion? 

When  you  convert  to  stock  form,  you 
may  acquire  for  cash  or  stock  another 
insured  depository  institution  that  is 
already  in  the  stock  form  of  ownership. 

S  563b,25  What  definitions  apply  to  this 
part? 

The  following  definitions  apply  to 
this  part  and  the  forms  prescribed  under 
this  part: 

Acting  in  concert  has  the  same 
meaning  as  in  §  574.2(c)  of  this  chapter. 
The  rebuttable  presumptions  of 
§  574.4(d)  of  this  chapter,  other  than 
§§  574.4(d)(1)  and  {d)(2)  of  this  chapter, 
apply  to  the  share  purchase  limitations 
at  §§563b.355  through  563b.395. 

Affiliate  of,  or  a  person  affiliated  with," 
a  specified  person,  is  a  person  that 
directly  or  indirectly,  through  one  or 
more  intermediaries,  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  specified  person. 

Associate  of  a  person  is: 

(1)  A  corporation  or  organization 
(other  than  you  or  your  majority-owned 
subsidiaries),  if  the  person  is  a  senior 
officer  or  partner,  or  beneficially  owns, 
directly  or  indirectly,  10  percent  or 
more  of  any  class  of  equity  securities  of 
the  corporation  or  organization. 

(2)  A  trust  or  other  estate,  if  the 
person  has  a  substantial  beneficial 
interest  in  the  trust  or  estate  or  is  a 
trustee  or  fiduciary  of  the  trust  or  estate. 
For  purposes  of  §§  563b.370,  563b.380, 
563b.385,  563b.390,  563b.395  and 
563b.  505,  a  person  who  has  a 
substantial  beneficial  interest  in  your 
tax-qualified  or  non-tax-qualified 
employee  stock  benefit  plan,  or  who  is 

a  trustee  or  a  fiduciary  of  the  plan,  is  not 
an  associate  of  the  plan.  For  the 
purposes  of  §  563b.370,  your  tax- 
qualified  employee  stock  benefit  plan  is 
not  an  associate  of  a  person. 

(3)  Any  person  who  is  related  by 
blood  or  marriage  to  such  person  and: 

(i)  Who  lives  in  the  same  home  as  the 
person;  or 

(ii)  Who  is  your  director  or  senior 
officer,  or  a  director  or  senior  officer  of 
yoiu-  holding  company  or  your 
subsidiary. 

Association  members  or  members  are 
persons  who,  under  applicable  law,  are 
eligible  to  vote  at  the  meeting  on 
conversion. 
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(5)  The  expertise  of  your  management         (b)  Except  as  permitted  under 
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Control  (including  controlling, 
(hntrolled  by,  and  under  common 
control  with)  means  the  direct  or 
indirect  power  to  direct  or  exercise  a 
controlling  influence  over  the 
management  and  policies  of  a  person, 
whether  through  the  ownership  of 
voting  securities,  by  contract,  or 
otherwise  as  described  at  12  CFR  part- 
574. 

Eligibility  record  date  is  the  date  for 
determining  eligible  account  holders. 
The  eligibility  record  date  must  be  at 
least  one  year  before  the  date  your  board 
of  directors  adopts  the  plan  of 
conversion. 

Eligible  account  holders  are  any 
[>ersons  holding  qualifying  deposits  on 
the  eligibility  record  date. 

IRS  is  the  Internal  Revenue  Service. 
I  Local  community  includes: 

(1)  Every  county,  parish,  or  similar 
governmental  subdivision  in  which  you 
have  a  home  or  branch  office; 

(2)  Each  cotinty's,  parish's,  or 
subdivision's  metropolitan  statistical 
area; 

(3)  All  zip  code  areas  in  your 
Community  Reinvestment  Act 
assessment  area;  and 

(4)  Any  other  area  or  category  you  set 
out  in  your  plan  of  conversion,  as 
approved  by  OTS. 

Offer,  offer  to  sell,  or  offer  for  sale  is 
an  attempt  or  offer  to  dispose  of,  or  a 
solicitation  of  an  offer  to  buy,  a  security 
or  interest  in  a  security  for  value. 
Preliminary  negotiations  or  agreements 
with  an  underwriter,  or  among 
underwriters  who  are  or  will  be  in 
privity  of  contract  with  you,  are  not 
offers,  offers  to  sell,  or  offers  for  sale. 

Person  is  an  individual,  a  corporation, 
a  partnership,  an  association,  a  joint- 
stock  company,  a  limited  liability 
company,  a  trust,  an  unincorporated 
organization,  or  a  government  or 
political  subdivision  of  a  government. 

Proxy  soliciting  material  includes  a 
proxy  statement,  form  of  proxy,  or  other 
written  or  oral  communication 
regarding  the  conversion. 

Purchase  or  buy  includes  every 
contract  to  acquire  a  security  or  interest 

Ta  security  for  value. 
Qualifying  deposit  is  the  total  balance 
in  an  account  holder's  savings  accounts 
at  the  close  of  business  on  the  eligibility 
or  supplemental  eligibility  record  date. 
Your  plan  of  conversion  may  provide 
that  only  savings  accounts  with  total 
deposit  balances  of  $50  or  more  will 
qualify. 

Sale  or  sell  includes  every  contract  to 
dispose  of  a  security  or  interest  in  a 
security  for  value.  An  exchange  of 
securities  in  a  merger  or  acquisition 
approved  by  OTS  is  not  a  sale. 


Savings  account  is  any  withdrawable 
account  as  defined  in  ■§  561.42  of  this 
chapter,  including  a  demand  accoimt  as 
defined  in  §  561.16  of  this  chapter. 

Solicitation  and  solicit  is  a  request  for 
a  proxy,  whether  or  not  accompanied  by 
or  included  in  a  form  of  proxy;  a  request 
to  execute,  not  execute,  or  revoke  a 
proxy;  or  the  furnishing  of  a  form  of 
proxy  or  other  communication 
reasonably  calculated  to  cause  your 
members  to  procure,  withhold,  or 
revoke  a  proxy.  Solicitation  or  solicit 
does  not  include  providing  a  form  of 
proxy  at  the  unsolicited  request  of  a 
member,  the  acts  required  to  mail 
communications  for  members,  or 
ministerial  acts  performed  on  behalf  of 
a  person  soliciting  a  proxy. 

Subscription  offering  is  the  offering  of 
shares  through  nontransferable 
subscription  rights  to: 

(1)  Eligible  account  holders  under 
§563b.355; 

(2)  Tax-qualified  employee  stock 
ownership  plans  under  §  563b.380; 

(3)  Supplemental  eligible  accoimt 
holders  under  §  563b. 355;  and 

(4)  Other  voting  members  under 
§563b.365. 

Supplemental  eligibility  record  date  is 
the  date  for  determining  supplemental 
eligible  account  holders.  The 
supplemental  eligibility  record  date  is 
the  last  day  of  the  calendar  quarter 
before  OTS  approves  your  conversion 
and  will  only  occur  if  OTS  has  not 
approved  your  conversion  within  15 
months  after  the  eligibility  record  date. 

Supplemental  eligible  account 
holders  are  any  persons,  except  your 
officers,  directors,  and  their  associates, 
holding  qualifying  deposits  on  the 
supplemental  eligibility  record  date. 

Tax-qualified  employee  stock  benefit 
plan  is  any  defined  benefit  plan  or 
defined  contribution  plan,  such  as  an 
employee  stock  ownership  plan,  stock 
bonus  plan,  profit-sharing  plan,  or  other 
plan,  and  a  related  trust,  that  is 
qualified  under  section  401  of  the 
Internal  Revenue  Code  (26  U.S.C.  401). 

Underwriter  is  any  person  who 
purchases  any  secvirities  from  you  with 
a  view  to  distributing  the  securities, 
offers  or  sells  securities  for  you  in 
connection  with  the  securities' 
distribution,  or  participates  or  has  a 
direct  or  indirect  participation  in  the 
direct  or  indirect  underwriting  of  any 
such  undertaking.  Underwriter  does  not 
include  a  person  whose  interest  is 
limited  to  a  usual  and  customary 
distributor's  or  seller's  commission  from 
an  imderwriter  or  dealer. 


Subpart  A — Standard  Conversions 

Prior  to  Conversion 

§563b.100    What  must  (do  before  a 
conversion? 

(a)  You  must  meet  with  OTS  at  least 
ten  days  before  you  pass  your  plan  of 
conversion.  At  that  meeting  you  must 
provide  OTS  with  a  written  strategic 
plan  that  outlines  the  objectives  of  the 
proposed  conversion  and  the  intended 
use  of  the  conversion  proceeds. 

(b)  You  should  also  consult  with  OTS 
before  you  file  your  application  for 
conversion.  OTS  will  discuss'the 
information  that  you  must  include  in 
the  application  for  conversion,  general 
issues  that  you  may  confront  in  the 
conversion  process,  and  any  other 
pertinent  issues. 

§  563b.1 05    What  information  must  I 
include  in  my  business  plan? 

(a)  Prior  to  filing  an  application  for 
conversion,  you  must  adopt  a  business 
plan  reflecting  your  intended  plans  for 
deployment  of  the  proposed  conversion 
proceeds.  Your  business  plan  is 
required,  under  §563b.l50,  to  be 
included  in  your  conversion 
application.  At  a  minimum,  your 
business  plan  must  address: 

(1)  Yoiu  projected  operations  and 
activities  for  three  years  following  the 
conversion.  You  must  describe  how  you 
will  deploy  the  conversion  proceeds  at 
the  converted  savings  association  (and 
holding  company,  if  applicable),  and 
include  three  years  of  projected 
financial  statements.  The  business  plan 
must  provide  that  the  converted  savings 
association  must  retain  at  least  50 
percent  of  the  net  conversion  proceeds. 
OTS  may  require  that  a  larger 
percentage  of  proceeds  remain  in  the 
institution. 

(2)  Your  plan  for  deploying 
conversion  proceeds  to  meet  credit  and 
lending  needs  in  your  proposed  market 
areas.  OTS  strongly  discourages 
business  plans  that  provide  for  a 
substantial  investment  in  mortgage 
securities  or  other  securities,  except  as 
an  interim  measure  to  facilitate  orderly, 
prudent  deployment  of  proceeds  during 
the  three  years  following  the 
conversion,  or  as  part  of  a  properly 
managed  leverage  strategy. 

(3)  How  the  new  capital  will  support 
projected  operations  and  activities,  and 
what  opportunities  are  available  to 
reasonably  achieve  your  planned 
deployment  of  conversion  proceeds  in 
your  proposed  market  areas. 

(4)  The  risks  associated  with  yoiu- 
plan  for  deployment  of  conversion 
proceeds,  and  the  effect  of  this  plan  on 
management  resources,  staffing,  and 
facilities. 
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appropriate  state  regulator,  approves  the        (5)  The  documents  and  information         §563b.165    How  do  I  amend  my  application 
proposed  conversion,  you  will  send  required  by  Form  AC.  You  may  obtain        *or  conversion? 
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(5)  The  expertise  of  your  management 
and  board  of  directors,  or  that  you  have 
planned  for  adequate  staffing  and 
controls  to  prudently  manage  the 
growth,  expansion,  new  investment,  and 
other  operations  and  activities  proposed 
in  your  business  plan. 

(6)  How  you  will  achieve  a  reasonable 
return  on  equity,  commensurate  with 
investment  risk,  investor  expectations, 
and  industry  norms,  by  the  final  year  of 
the  business  plan. 

(b)  You  may  not  project  returns  of 
capital  or  extraordinary  dividends  in 
any  part  of  the  business  plan.  A  newly 
converted  company  should  not  plan  on 
stock  repurchases  in  the  first  year  of  the 
business  plan,  except  in  extraordinary 
circiunstances. 

§563l».110    Who  ntust r«v<«w  my  buainMS 
plan? 

(a)  Your  chief  executive  officer  and 
members  of  the  board  of  directors  must 
review,  and  at  least  two-thirds  of  your 
board  must  approve,  the  business  plan. 

(b)  Your  ctuef  executive  officer  and  at 
least  two-thirds  of  the  board  must 
certify  that  the  business  plan  accurately 
reflects  the  intended  plans  for 
deployment  of  conversion  proceeds,  and 
that  any  new  initiatives  reflected  in  the 
business  plan  are  reasonably  achievable. 
You  must  submit  these  certifications 
with  your  business  plan,  as  part  of  your 
conversion  application  imder 
§  563b.l50. 

§563b.115    How  wUI  OTS  view  my 
businoMplan? 

(a)  OTS  will  review  your  business 
plan  to  determine  that  it  demonstrates 
prudent  deployment  of  conversion 
proceeds,  as  part  of  its  review  of  your 
convosion  application.  In  making  its 
determination,  OTS  will  consider  how 
you  have  addressed  the  requirements  of 
§  563b.l05  in  the  aggregate,  and  not  as 
individual  criteria. 

(b)  You  must  file  your  business  plan 
with  the  Regional  Office.  OTS  may 
request  additional  information,  if 
necessary,  to  support  its  determination 
under  paragraph  (a)  of  this  section.  You 
must  also  file  your  business  plan  as  a 
confidential  exhibit  to  the  Form  AC. 

(c)  If  OTS  approves  your  application 
for  conversion  and  you  complete  your 
conversion,  you  must  operate  within  the 
parameters  of  your  business  plan.  You 
must  obtain  the  prior  written  approval 
of  the  Regional  Director  for  any  material 
deviations  from  your  business  plan. 

§563b.120    May  I  dtecuM  my  plans  to 
convait  with  ottiars? 

(a)  You  may  discuss  information 
about  your  conversion  with  individuals 
that  you  authorize  to  prepare  dociunents 
for  your  conversion. 


(b)  Except  as  permitted  imder 
paragraph  (a)  of  this  section,  you  must 
keep  all  information  about  your 
conversion  confidential  imtil  your  board 
of  directors  adopts  your  plan  of 
conversion. 

(c)  If  you  violate  this  section,  OTS 
may  require  you  to  take  remedial  action. 
For  example.  OTS  may  require  you  to 
take  any  or  all  of  the  following  actions: 

(1)  Publicly  aimounce  that  you  are 
considering  a  conversion; 

(2)  Set  an  eligibility  record  date 
acceptable  to  OTS; 

(3 J  Limit  the  subscription  rights  of 
any  person  who  violates  or  aids  a 
violation  of  this  section;  or 

(4)  Take  any  other  action  to  assiue 
that  your  conversion  is  fair  and 
equitable. 

Plan  of  Conversion 

|563b.12S    Must  my  board  of  diractors 
adopt  a  plan  of  convsrsion? 

Prior  to  filing  an  application  for 
conversion,  your  board  of  directors  must 
adopt  a  plan  of  conversion  that 
conforms  to  §§  563b.320  through 
563b.395  ("Offers  and  Sales  of  Stock"). 
Your  board  of  directors  must  adopt  the 
plan  by  at  least  a  two-thirds  vote.  Your 
p\aa  of  conversion  is  required,  under 
§  563b.l50,  to  be  included  in  your 
conversion  application. 

f563b.130    What  must  I  include  in  my  plan 
of  conversion? 

You  must  include  the  information 
included  in  §§  563b.320  through 
563b.395  ("Offers  and  Sales  of  Stock") 
in  your  plan  of  conversion.  OTS  may 
require  you  to  delete  or  revise  any 
provision  in  your  plan  of  conversion  if 
OTS  determines  the  provision  is 
inequitable;  is  detrimental  to  you,  your 
account  holders,  or  other  savings  . 
associations;  or  is  contrary  to  public 
interest. 

f563b.135    How  do  I  noWy  my  members 
thai  my  board  of  directors  approved  a  plan 
of  conversion? 

(a)  Notice.  You  must  promptly  notify 
your  members  that  your  board  of 
directors  adopted  a  plan  of  conversion 
and  that  a  copy  of  the  plan  is  available 
for  the  members'  inspection  in  your 
home  office  and  in  your  branch  offices. 
You  must  mail  a  letter  to  each  member 
or  publish  a  notice  in  the  local 
newspaper  in  every  local  community 
where  you  have  an  office.  You  may  also 
issue  a  press  release.  OTS  may  require 
broader  publication,  if  necessary,  to 
ensure  adequate  notice  to  your 
members. 

(b)  Ck)ntents  of  notice.  You  may 
include  any  of  the  following  statements 
and  descriptions  in  your  letter,  notice, 
or  press  release. 


(1)  Yoiu  board  of  directors  adopted  a 
proposed  plan  to  convert  from  a  mutual 
to  a  stock  savings  institution. 

(2)  You  will  send  your  members  a 
proxy  statement  with  detailed 
information  on  the  proposed  conversion 
before  you  convene  a  members'  meeting 
to  vote  on  the  conversion. 

(3)  Your  members  will  have  an 
opportunity  to  approve  or  disapprove 
the  proposed  conversion  at  a  meeting. 
At  least  a  majority  of  the  eUgible  votes 
must  approve  the  conversion. 

(4)  You  will  not  vote  existing  proxies 
to  approve  or  disapprove  the 
conversion.  You  will  solicit  new  proxies 
for  voting  on  the  proposed  conversion. 

(5)  OTS,  and  in  the  case  of  a  state- 
chartered  savings  association,  the 
appropriate  state  regulator,  must 
approve  the  conversion  before  the 
conversion  will  be  effective.  Your 
members  will  have  an  opportimity  to 
file  written  comments,  including 
objections  and  materials  supporting  the 
objections,  with  OTS. 

(6)  The  IRS  must  issue  a  favorable  tax 
ruling,  or  a  tax  expert  must  issue  an 
appropriate  tax  opinion,  on  the  tax 
consequences  of  your  conversion  before 
OTS  will  approve  the  conversion.  The 
ruling  or  opinion  must  indicate  the 
conversion  will  be  a  tax-free 
reorganization. 

(7)  OTS,  and  in  the  case  of  a  state- 
chartered  savings  association,  the 
appropriate  state  regulator,  might  not 
approve  the  conversion,  and  the  IRS  or 
a  tax  expert  might  not  issue  a  favorable 
tax  ruling  or  tax  opinion. 

(8)  Savings  account  holders  will 
continue  to  hold  accoimts  in  the 
converted  savings  association  with  the 
same  dollar  amotmts,  rates  of  retiim, 
and  general  terms  as  existing  deposits. 
FDIC  will  continue  to  insure  the 
accounts. 

(9)  Your  conversion  will  not  affect 
borrowers'  loans,  including  the  amount, 
rate,  maturity,  security,  and  other 
contractual  terms. 

(10)  Your  business  of  accepting 
deposits  and  making  loans  will  continue 
without  interruption. 

(11)  Your  current  management  and 
staff  will  continue  to  conduct  current 
services  for  depositors  and  borrowers 
under  current  policies  and  in  existing 
offices. 

(12)  You  may  continue  to  be  a 
member  of  the  Federal  Home  Loan  Bank 

System. 

(13)  You  may  substantively  amend 
your  proposed  plan  of  conversion  before 
the  members'  meeting. 

(14)  You  may  terminate  the  proposed 
conversion. 

(15)  After  OTS,  and  in  the  case  of  a 
state-chartered  savings  association,  the 
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appropriate  state  regulator,  approves  the 
proposed  conversion,  you  will  send 
proxy  materials  providing  additional 
information.  After  you  send  proxy 
materials,  members  may  telephone  or 
write  to  you  with  additional  questions. 

(16)  The  proposed  record  date  for 
determining  the  eligible  account  holders 
who  are  entitled  to  receive  subscription 
rights  to  purchase  yoiu'  shares. 

(17)  A  brief  description  of  the 
circiuhstances  under  which 
supplemental  eligible  accoimt  holders 
will  receive  subscription  rights  to 
purchase  your  shares. 

(18)  A  brief  description  of  how  voting 
members  may  participate  in  the 
conversion. 

(19)  A  brief  description  of  how 
directors,  officers,  and  employees  will 
participate  in  the  conversion. 

(20)  A  brief  description  of  the 
proposed  plan  of  conversion. 

(21)  The  par  value  (if  any)  and 
approximate  number  of  shares  you  will 
issue  and  sell  in  the  conversion. 

(c)  Other  requirements.  (1)  You  may 
not  solicit  proxies,  provide  financial 
statements,  describe  the  benefits  of 
conversion,  or  estimate  the  value  of 
your  shares  upon  conversion  in  the 
letter,  notice,  or  press  release. 

(2)  If  you  respond  to  inquiries  about 
the  conversion,  you  may  address  only 
the  matters  listed  in  paragraph  (b)  of 
this  section. 

§563b.140    May  I  amend  my  plan  of 
conversion? 

You  may  amend  your  plan  of 
conversion  before  you  solicit  proxies. 
After  you  solicit  proxies,  you  may 
amend  your  plan  of  conversion  only  if 
OTS  concitfs. 

Filing  Requirements 

S563b.150    What  must  I  include  In  my 
application  for  conversion? 

(a)  Your  application  for  conversion 
must  include  all  of  the  following 
information. 

j  (1)  Your  plan  of  conversion. 

'  (2)  Pricing  materials  meeting  the 
requirements  of  §  563b.200(b). 

(3)  Proxy  soliciting  materials  imder 
§  563b.270,  including: 

(i)  A  preliminary  proxy  statement 

ith  signed  financial  statements; 

(ii)  A  form  of  proxy  meeting  the 
requirements  of  §  563b.255;  and 

Uii)  Any  additional  proxy  soliciting 
materials,  including  press  releases, 
personal  solicitation  instructions,  radio 
or  television  scripts  that  you  plan  to  use 
or  furnish  to  your  members,  and  a  legal 
opinion  indicating  that  any  marketing 
materials  comply  with  all  applicable 
securities  laws. 

(4)  An  offering  circular  described  in 
§563b.300. 


T 


(5)  The  documents  and  information 
required  by  Form  AC.  You  may  obtain 
Form  AC  from  OTS  Washington  and 
Regional  Offices  (see  §  516.40  of  this 
chapter)  and  OTS's  website 
(ivww.ots.freas.gov). 

(6)  Where  indicated,  written  consents, 
signed  and  dated,  of  any  accoimtant. 
attorney,  investment  banker,  appraiser, 
or  other  professional  who  prepared, 
reviewed,  passed  upon,  or  certified  any 
statement,  report,  or  valuation  for  use. 
See  Form  AC,  instruction  B(7). 

(7)  Your  business  plan,  submitted  as 

a  separately  boimd.  confidential  exhibit. 
See  §  563b.l60. 

(8)  Any  additional  information  OTS 
requests. 

fb)  OTS  will  not  accept  for  filing,  and 
will  retiun,  any  application  for 
conversion  that  is  improperly  executed, 
materially  deficient,  substantially 
incomplete,  or  that  provides  for 
unreasonable  conversion  expenses. 

§  563b.1 55    How  do  I  file  my  application  for 
conversion? 

You  must  file  seven  copies  of  your 
application  for  conversion  on  Form  AC. 
You  must  file  the  original  and  three 
conformed  copies  with  the  Applications 
Filing  Room  in  Washington,  and  three 
conformed  copies  with  the  appropriate 
Regional  Office  at  the  addresses  in 
§  516.40  of  this  chapter. 

§563b.160    May  I  Iceep  portions  of  my 
application  for  conversion  confidential? 

(a)  OTS  makes  all  filings  imder  this 
part  available  to  the  public,  but  may 
keep  portions  of  your  application  for 
conversion  confidential  under 
paragraph  (b)  of  this  section. 

(b)  You  may  request  OTS  to  keep 
portions  of  your  application 
confidential.  To  do  so,  you  must 
separately  bind  and  clearly  designate  as 
"confidential"  any  portion  of  your 
application  for  conversion  that  you 
deem  confidential.  You  must  provide  a 
written  statement  specifying  the 
grounds  supporting  your  request  for 
confidentiality.  OTS  will  not  treat  as 
confidential  the  portion  of  your 
application  describing  how  you  plan  to 
meet  your  Community-Reinvestment 
Act  (CRA)  objectives.  The  CRA  portion 
of  your  application  may  not  incorporate 
by  reference  information  contained  in 
the  confidential  portion  of  yom- 
application. 

(c)  OTS  will  determine  whether 
confidential  information  must  be  made 
available  to  the  public  under  5  U.S.C. 
552  and  part  505  of  this  chapter.  OTS 
will  advise  you  before  it  makes 
information  you  designated  as 
"confidential"  available  to  the  public. 


§  563b.1 65    How  do  I  amend  my  application 
for  conversion? 

To  amend  your  application  for 
conversion,  you  must: 

(a)  File  an  amendment  with  an 
appropriate  facing  sheet; 

(b)  Number  each  amendment 
consecutively; 

(c)  Respond  to  all  issues  raised  by 
OTS;  and 

(d)  Demonstrate  that  the  amendment 
conforms  to  cdl  applicable  regulations. 

Notice  of  Filing  of  Application  and 
Comment  Process 

§  563b.1 80    How  do  I  notify  the  public  that 
I  filed  an  application  for  conversion? 

(a)  You  must  publish  a  public  notice 
of  the  application  under  the  procedures 
in  §  516.55  of  this  chapter,  except  that 
you  must  publish  your  notice  within 
three  days  before  or  after  you  file  your 
application  for  conversion.  You  must 
simultaneously  prominentiy  post  the 
notice  in  yoiur  home  office  and  all 
branch  offices.  Your  notice  must 
include  the  following  information: 

(1)  You  filed  an  application  for 
conversion  with  OTS; 

(2)  You  delivered  copies  of  the 
application  to  OTS  and  to  the  Regional 
Office,  including  the  addresses  of  the 
applicable  OTS  offices;  and 

(3)  A  statement  that  anyone  may  file 
written  comments,  including  objections 
to  the  plan  of  conversion  and  materials 
supporting  the  objections,  within  20 
days.  You  must  include  instructions 
regarding  how  a  person  may  file  a 
comment. 

(b)  Promptiy  after  publication,  you 
must  file  four  copies  of  any  public 
notice  and  an  eiffidavit  of  publication 
from  each  publisher.  You  must  file  the 
original  and  one  copy  with  the 
Applications  Filing  Room  in 
Washington,  and  two  copies  with  the  . 
appropriate  Regional  Office  at  the 
addresses  in  §  516.40  of  this  chapter. 

(c)  If  OTS  does  not  accept  your 
application  for  conversion  imder 

§  563b. 200  and  requires  you  to  file  a 
new  application,  you  must  publish  and 
post  a  new  notice  and  allow  an 
additional  20  days  for  comment. 

SS63b.185    How  may  a  person  comment  on 
my  application  for  conversion? 

Anyone  may  submit  a  written 
comment  supporting  or  opposing  your 
application  for  conversion  with  OTS.  To 
do  so,  commenters  must  file  within  20 
days  after  you  notify  the  public  under 
§  563b.l80.  A  commenter  must  file  the 
original  and  one  copy  of  any  comments 
with  the  Applications  Filing  Room  in 
Washington,  and  two  copies  with  the 
appropriate  Regional  Office  at  the 
addresses  in  §  516.40  of  this  chapter. 
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Conversion 

§5636.200    What  actions  may  OTS  take  on 
my  application? 

(a)  OTS  may  approve  your  application 
for  conversion  only  if: 

(1)  Your  conversion  complies  with 
this  part; 

(2)  You  will  meet  your  regulatory 
capital  requirements  imder  part  567  of 
this  chapter  after  the  conversion;  and 

(3)  Your  conversion  will  not  result  in 
a  taxable  reorganization  under  the 
Uitemal  Revenue  Code  of  1986.  as 
amended. 

(b)  OTS  will  review  the  appraisal 
required  by  §  563b.l50{a)(2)  in 
determining  whether  to  approve  your 
application.  OTS  will  review  the 
appraisal  under  the  following 
requirements. 

(1)  hidependent  persons  experienced 
and  expert  in  corporate  appraisal,  and 
acceptable  to  OTS,  must  prepare  the 
appraisal  report. 

(2)  An  affiliate  of  the  appraiser  may 
serve  as  an  underwriter  or  selling  agent, 
if  you  ensure  that  the  appraiser  is 
separate  from  the  underwriter  or  selling 
agent  affiliate  and  the  underwriter  or 
selling  agent  affiliate  does  not  make 
recommendations  or  affect  the 
appraisal. 

13)  The  appraiser  may  not  receive  any 
fee  in  connection  with  the  conversion 
other  than  for  appraisal  services. 

(4)  The  appraisal  report  must  include 
a  complete  and  detailed  description  of 
the  elements  of  the  appraisal,  a 
justification  for  the  appraisal 
methodology,  and  sufficient  support  for 
the  conclusions. 

(5)  If  the  appraisal  is  based  on  a 
capitalization  of  your  pro  forma  income, 
it  must  indicate  the  baisis  for 
determining  the  income  to  be  derived 
from  the  sale  of  shares,  and  demonstrate 
that  the  earnings  multiple  used  is 
appropriate,  including  future  earnings 
growth  assumptions. 

(6)  If  the  appraisal  is  based  on  a 
comparison  of  your  shares  with 
outstanding  shares  of  existing  stock 
associations,  the  existing  stock 
associations  must  be  reasonably 
comparable  in  size,  market  area, 
competitive  conditions,  risk  profile, 
profit  history,  and  expected  future 
earnings. 

(7)  OTS  may  decline  to  process  the 
application  for  conversion  and  deem  it 
materially  deficient  or  substantially 
incomplete  if  the  initial  appraisal  report 
is  materially  deficient  or  substantially 
incomplete. 

(8)  You  may  not  represent  or  imply 
that  OTS  approved  the  appraisal. 

(c)  OTS  will  review  your  compliance 
record  under  part  563e  of  this  chapter 


and  your  business  plan  to  determine 
how  you  will  serve  the  convenience  and 
needs  of  your  communities  after  the 
conversion. 

(1)  Based  on  this  review,  OTS  may 
approve  your  application,  deny  your 
application,  or  approve  your  application 
on  the  condition  that  you  will  improve 
your  CRA  performance  or  that  you  will 
address  the  particular  credit  or  lending 
needs  of  the  communities  that  you  will 
serve. 

(2)  OTS  may  deny  your  application  if 
your  business  plan  does  not 
demonstrate  that  your  proposed  use  of 
conversion  proceeds  will  help  you  to 
meet  the  credit  and  lending  needs  of  the 
communities  that  you  will  serve. 

(d)  OTS  may  request  that  you  amend 
your  application  if  further  explanation 
is  necessary,  material  is  missing,  or 
material  must  be  corrected. 

(e)  OTS  will  deny  your  application  if 
the  application  does  not  meet  the 
requirements  of  this  subpart,  unless 
OTS  waives  the  requirement  under 

§  563b.5{c). 

§  563b.205    May  a  court  review  OTS's  final 
action  on  my  conversion? 

(a)  Any  person  aggrieved  by  OTS's 
final  action  on  your  application  for 
conversion  may  ask  the  court  of  appeals 
of  the  United  States  for  the  circuit  in 
which  the  principal  office  or  residence 
of  such  person  is  located,  or  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  to  review  the  action 
under  12  U.S.C.  1464(i)(2){B). 

(b)  To  obtain  court  review  of  the 
action,  this  statute  requires  the 
aggrieved  person  to  file  a  written 
petition  requesting  that  the  court 
modify,  terminate,  or  set  aside  the  final 
OTS  action.  The  aggrieved  person  must 
file  the  petition  with  the  court  within 
the  later  of  30  days  after  OTS  publishes 
notice  of  OTS's  final  action  in  the 
Federal  Register  or  30  days  after  you 
mail  the  proxy  statement  to  your 
members  under  §  563b.235. 


Vote  by  Members 

S563b.225    Must  I  submit  the  plan  of 
conversion  to  my  members  for  approval? 

(a)  After  OTS  approves  your  plan  of 
conversion,  you  must  submit  your  plan 
of  conversion  to  your  members  for 
approval.  You  must  obtain  this  approval 
at  a  special  meeting,  unless  you  are  a 
state-chartered  savings  association  and 
state  law  requires  you  to  obtain 
approval  at  an  annual  meeting. 

(b)  Your  members  must  approve  your 
plan  of  conversion  by  a  majority  of  the 
total  outstanding  votes,  unless  you  are 
a  state-chartered  savings  association  and 
state  law  prescribes  a  higher  percentage. 


(c)  Your  members  may  vote  in  person 
or  by  proxy. 

(d)  You  may  notify  eligible  account 
holders  or  supplemental  eligible 
account  holders  who  are  not  voting 
members  of  your  proposed  conversion. 
You  may  include  only  the  information 
in  §  563b.  135  in  your  notice. 

S563b.230    Who  is  eligible  to  vote? 

You  determine  members'  eligibility  to 
vote  by  setting  a  voting  record  date.  You 
must  set  a  voting  record  date  that  is  not 
more  than  60  days  nor  less  than  20  days 
before  your  meeting,  unless  you  are  a 
state-chartered  savings  association  and 
state  law  requires  a  different  voting 
record  date. 

§  563b.235    How  must  I  notify  my  memtMTS 
of  Vh»  meeting? 

(a)  You  must  notify  your  members  of 
the  meeting  to  consider  your  conversion 
by  sending  the  members  a  proxy 
statement  authorized  by  OTS. 

(b)  You  must  notify  your  members  20 
to  45  days  before  your  meeting,  unless 
you  are  a  state-chartered  savings 
association  and  state  law  requires  a 
different  notice  period. 

(c)  You  must  also  notify  each 
beneficial  holder  of  an  account  held  in 
a  fiduciary  capacity: 

(1)  If  you  are  a  federal  association  and 
the  name  of  the  beneficial  holder  is 
disclosed  on  your  records;  or 

(2)  ff  you  are  a  state-chartered 
association  and  the  beneficial  holder 
possesses  voting  rights  under  state  law. 

§563b.240    What  must  I  submit  to  OTS 
after  the  members'  meeting? 

Promptly  after  the  members'  meeting, 
you  must  file  all  of  the  following 
information  with  OTS: 

(a)  A  certified  copy  of  each  adopted   , 
resolution  on  the  conversion. 

(b)  The  total  votes  eligible  to  be  cast. 

(c)  The  total  votes  represented  in 
person  or  by  proxy. 

(d)  The  total  votes  cast  in  favor  of  and 
against  each  matter. 

(e)  The  percentage  of  votes  necessary 
to  approve  each  mdtter. 

(f)  An  opinion  of  counsel  that  you 
conducted  the  members'  meeting  in 
compliance  with  all  applicable  state  or 
federal  laws  and  regulations. 

(g)  Promptly  after  completion  of  the 
conversion,  you  must  submit  an  opinion 
of  counsel  that  you  complied  with  all 
laws  applicable  to  the  conversion. 

Proxy  Solicitation 

§  563b.250    Who  must  comply  with  these 
proxy  solicitation  provisions? 

(a)  You  must  comply  with  these  proxy 
solicitation  provisions  when  you 
provide  proxy  solicitation  material  to 
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members  for  the  meeting  to  vote  on  your 
plan  of  conversion. 

(b)  Your  members  must  comply  with 
these  proxy  solicitation  provisions 
when  they  provide  proxy  solicitation 
materials  to  members  for  the  meeting  to 
vote  on  your  conversion,  except  where: 

(1)  The  member  solicits  50  people  or 
fewer  and  does  not  solicit  proxies  on 
your  behalf;  or 

(2)  The  member  solicits  proxies 
through  newspaper  advertisements  after 
your  board  adopts  the  plan  of 
conversion.  The  newspaper 
advertisement  may  include  only  the 
following  information: 

I  (i)  Your  name; 
*    (ii)  The  reason  for  the  advertisement; 
I  (iii)  The  proposal  or  proposals  to  be 
voted  upon; 

(iv)  Where  a  member  may  obtain  a 
copy  of  the  proxy  solicitation  material; 
and 

(v)  A  request  for  your  members  to  vote 
at  the  meeting. 

§  563b.255    What  must  the  form  of  proxy 
include? 

The  form  of  proxy  must  include  all  of 
the  following: 

(a)  A  statement  in  bold  face  type 
bating  whether  management  is 
soliciting  the  proxy. 

(b)  Blank  spaces  where  the  member 
must  date  and  sign  the  proxy. 

(c)  Clear  and  impartial  identification 
of  each  matter  or  group  of  related 
matters  that  members  will  vote  upon. 
You  must  include  any  proposed 
charitable  contribution  as  an  item  to  be 
voted  on  separately. 

(d)  The  phrase  "Revocable  Proxy"  in 
bold  face  type  (at  least  18  point). 

(e)  A  description  of  any  charter  or 
state  law  requirement  that  restricts  or 
conditions  votes  by  proxy. 

(f)  An  acknowledgment  that  the 
member  received  a  proxy  statement 
before  he  or  she  signed  the  form  of 
proxy. 

(g)  The  date,  time,  and  the  place  of  the 
I  leeting,  when  available. 

(h)  A  way  for  the  member  to  specify 
by  ballot  whether  he  or  she  approves  or 
disapproves  of  each  matter  that 
members  will  vote  upon. 

(i)  A  statement  that  management  will 
vote  the  proxy  in  accordance  with  the 
member's  specifications. 

(j)  A  statement  in  bold  face  type 
indicating  how  management  will  vote 
the  proxy  if  the  member  does  not 
specify  a  choice  for  a  matter. 

§563b.260    May  I  use  previously  executed 
proxies? 

You  may  not  use  previously  executed 
proxies  for  the  plan  of  conversion  vote. 
If  members  consider  your  plan  of 


conversion  at  an  annual  meeting,  you 
may  vote  proxies  obtained  through  other 
proxy  solicitations  only  on  matters  not 
related  to  your  plan  of  conversion. 

§  563b.265    How  may  I  use  proxies 
executed  under  this  part? 

You  may  vote  a  proxy  obtained  under 
this  part  on  matters  that  are  incidental 
to  the  conduct  of  the  meeting.  You  may 
not  vote  a  proxy  obtained  imder  this 
subpart  at  any  meeting  other  than  the 
meeting  (or  any  adjournment  of  the 
meeting)  to  vote  on  your  plan  of 
conversion. 

§  563b.270    What  must  I  include  in  my 
proxy  statement? 

(a)  Content  requirements.  Ydu  must 
prepare  your  proxy  statement  in 
compliance  with  this  part  and  Form  PS. 
You  may  obtain  Form  PS  ft-om  OTS 
Washington  and  Regional  Offices  (see 
§516.40  of  this  chapter)  and  OTS's 
website  {http://www.ots.treas.gov). 

(b)  Other  requirements.  (1)  OTS  will 
review  your  proxy  solicitation  material 
when  it  reviews  the  application  for 
conversion  and  will  authorize  the  use  of 
proxy  solicitation  material. 

(2)  You  must  provide  an  authorized 
written  proxy  statement  to  your 
members  before  or  at  the  same  time  you 
provide  any  other  soliciting  material. 
You  must  mail  authorized  proxy 
solicitation  material  to  your  members 
within  ten  days  after  O'TS  authorizes  the 
solicitation. 

§  563b.275    How  do  I  file  revised  proxy 
materials? 

(a)  You  must  file  revised  proxy 
materials  as  an  amendment  to  your 
application  for  conversion.  See 

§  563b.  155  for  where  to  file. 

(b)  To  revise  your  proxy  solicitation 
materials,  you  must  file: 

(1)  Seven  copies  of  your  revised  proxy 
materials  as  required  by  Form  PS; 

(2)  Seven  copies  of  your  revised  form 
of  proxy,  if  applicable;  and 

(3)  Seven  copies  of  any  additional 
proxy  solicitation  material  subject  to 
§563b.270. 

(c)  You  must  mark  four  of  the  seven 
required  copies  to  clearly  indicate 
changes  ft'om  the  prior  filing. 

(d)  You  must  file  seven  definitive 
copies  of  all  proxy  solicitation  material, 
in  the  form  in  which  you  furnish  the 
material  to  your  members.  You  must  file 
no  later  than  the  date  that  you  send  or 
give  the  proxy  solicitation  material  to 
your  members.  You  must  indicate  the 
date  that  you  will  release  the  materials. 

(e)  Unless  OTS  requests  you  to  do  so, 
you  do  not  have  to  file  copies  of  replies 
to  inquiries  from  your  members  or 
copies  of  commiuiications  that  merely 


request  members  to  sign  and  return 
proxy  forms. 

§  563b.280    Must  I  mail  a  memt>er's  proxy 
solicitation  material? 

(a)  You  must  mail  the  member's 
authorized  proxy  solicitation  material  if: 

(1)  Your  board  of  directors  adopted  a 
plan  of  conversion; 

(2)  A  member  requests  in  writing  that 
you  mail  proxy  solicitation  material; 

(3)  OTS  has  authorized  the  member's 
proxy  solicitation;  and 

(4)  The  member  agrees  to  defray  your 
reasonable  expenses. 

(b)  As  soon  as  practicable  after  you 
receive  a  request  under  paragraph  (a)  of 
this  section,  you  must  mail  or  otherwise 
furnish  the  following  information  to  the 
member: 

(1)  The  approximate  number  of 
members  that  you  solicited  or  will 
solicit,  or  the  approximate  number  of 
members  of  any  group  of  account 
holders  that  the  member  designates;  and 

(2)  The  estimated  cost  of  mailing  the 
proxy  solicitation  material  for  the 
member. 

(c)  You  must  mail  authorized  proxy 
solicitation  material  to  the  designated 
members  promptly  after  the  member 
furnishes  the  materials,  envelopes  (or 
other  containers),  and  postage  (or 
payment  for  postage)  to  you. 

(d)  You  are  not  responsible  for  the 
content  of  a  member's  proxy  solicitation 
material. 

(e)  A  member  may  furnish  other 
members  its  own  proxy  solicitation 
material,  authorized  by  OTS,  subject  to  . 
the  rules  in  this  section. 

§  563b.285    What  solicitations  are 
prohibited? 

(a)  False  or  misleading  statements.  (1) 
No  one  may  use  proxy  solicitation 
material  for  the  members'  meeting  if  the 
material  contains  any  statement  which, 
considering  the  time  and  the 
circumstances  of  the  statement: 

(i)  Is  false  or  misleading  with  respect 
to  any  material  fact; 

(ii)  Omits  any  material  fact  that  is 
necessary  to  make  the  statements  not 
false  or  misleading;  of 

(iii)  Omits  any  material  fact  that  is 
necessary  to  correct  a  statement  in  an 
earlier  communication  that  has  become 
false  or  misleading. 

(2)  No  one  may  represent  or  imply 
that  OTS  determined  that  the  proxy 
solicitation  material  is  accurate, 
complete,  not  false  or  not  misleading,  or 
passed  upon  the  merits  of  or  approved 
any  proposal. 

(b)  Other  prohibited  solicitations.  No 
person  may  solicit: 

(1)  An  imdated  or  post-dated  proxy; 

(2)  A  proxy  that  states  it  will  be  dated 
after  the  date  it  is  signed  by  a  member; 
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(3)  A  proxy  that  is  not  revocable  at 
will  by  the  member;  or 

(4)  A  proxy  that  is  part  of  another 
document  or  instrument. 

§563b.290    What  will  OTS  do  if  a 
solicitation  vioiatas  ttMsa  prohit)ttiona? 

(a)  If  a  solicitation  violates  §  563b.285. 
OTS  may  require  remedial  measures, 
including: 

(1)  Correction  of  the  violation  by  a 
retraction  and  a  new  solicitation; 

(2)  Rescheduling  the  members' 
meeting;  or 

(3)  Any  other  actions  necessary  to 
ensure  a  fair  vote. 

(b)  OTS  may  also  bring  an 
enforcement  action  against  the  violator. 

§563b.295    Will  OTS  raquira  ma  to  ra- 
solicit  proxiaa? 

If  you  amend  your  application  for 
conversion,  OTS  may  require  you  to  re- 
solicit  proxies  for  your  members' 
meeting  as  a  condition  of  approval  of 
the  amendment. 

Offering  Circular 

§563b.300    What  must  happan  befora  OTS 
daclaras  my  offaring  circular  affacttva? 

(a)  You  must  prepare  and  file  yoxa 
offering  circular  with  OTS  in 
compliance  with  this  part  and  Form  OC 
and,  where  applicable,  part  563g  of  this 
chapter.  Section  563b.  155  governs 
where  to  file  your  offering  circular.  You 
may  obtain  Form  OC  from  OTS 
Washington  and  Regional  Offices  (see 

§  516.40  of  this  chapter)  and  OTS's 
website  (http://www.ots.treas.gov). 

(b)  You  must  condition  your  stock 
offering  upon  the  members'  approval  of 
your  plan  of  conversion. 

(c)  OTS  will  review  the  Form  OC  and 
may  comment  on  the  included 
disclosures  and  financial  statements. 

(d)  You  must  file  seven  copies  of  each 
revised  offering  circular,  final  offering 
circular,  and  any  post-effective 
amendment  to  the  final  offering  circular. 

(e)  OTS  will  not  approve  the 
adequacy  or  accuracy  of  the  offering 
circular  or  the  disclosures. 

(f)  After  you  satisfactorily  address 
OTS's  concerns,  you  must  request  OTS 
to  declare  your  Form  OC  effective  for  a 
time  period.  The  time  period  may  not 
exce^  the  maximum  time  period  for 
the  completion  of  the  sale  of  all  of  your 
shares  under  §  563b.400. 

§563b.305    Whan  may  i  distributa  tha 
offaring  circular? 

(a)  You  may  distribute  a  preliminary 
offering  circular  at  the  same  time  as  or 
after  you  mail  the  proxy  statement  to 
your  members. 

(b)  You  may  not  distribute  an  offering 
circular  imtil  OTS  declares  it  effective. 


You  must  distribute  the  offering  circular 
in  accordance  with  this  part. 

(c)  You  must  distribute  yoiu  offering 
circular  to  persons  listed  in  your  plan  of 
conversion  within  10  days  after  OTS 
declares  it  effective. 

§  563b.31 0  Whan  must  I  fila  a  poat- 
affactiva  amendment  to  the  offering 
circular? 

(a)  You  must  file  a  post-effective 
amendment  to  the  offering  circular  with 
OTS  when  a  material  event  or  change  of 
circumstance  occurs. 

(b)  After  OTS  declares  the  post- 
effective  amendment  effective,  you  must 
immediately  deliver  the  amendinent  to 
each  person  who  subscribed  for  or 
ordered  shares  in  the  offering. 

(c)  Your  post-effective  amendment 
must  indicate  that  each  person  may 
increase,  decrease,  or  rescind  their 
subscription  or  order. 

(d)  The  post-effective  offering  period 
must  remain  open  no  less  than  10  days 
nor  more  than  20  days,  imless  OTS 
approves  a  longer  rescission  period. 


Offers  and  Sales  of  Stock 

§563b.320    Who  has  priority  to  purchase 
my  conversion  shares? 

You  must  offer  to  sell  your  shares  in 
the  following  order 

(a)  Eligible  account  holders. 

(b)  Tax-qualified  employee  stock 
ownership  plans. 

(c)  Supplemental  eligible  accoimt 
holders. 

(d)  Other  voting  members  who  have 
subscription  rights. 

(e)  Your  community,  your  community 
and  the  general  public,  or  the  general 
public. 

§563b.325    When  may  I  offer  to  sell  my 
conversion  shares? 

(a)  You  may  offer  to  sell  your 
conversion  shares  after  OTS  approves 
your  conversion,  authorizes  your  proxy 
statement,  and  declares  your  offering 
circular  effective. 

(b)  The  offer  may  commence  at  the 
same  time  you  start  the  proxy 
solicitation  of  your  members. 

§563b.330    How  do  I  price  my  conversion 
sharea? 

(a)  You  must  sell  your  conversion 
shares  at  a  uniform  price  per  share  and 
at  a  total  price  that  is  equal  to  the 
estimated  pro  forma  market  value  of 
your  shares  after  you  convert. 

(b)  The  maximum  price  must  be  no 
more  than  15  percent  above  the 
midpoint  of  the  estimated  price  range  in 
your  offering  circular. 

(c)  The  minimum  price  must  be  no 
more  than  15  percent  below  the 
midpoint  of  the  estimated  price  range  in 
your  offering  circular. 


(d)  ff  OTS  permits,  you  may  increase 
the  maximum  price  of  conversion  shares 
sold.  The  maximum  price,  as  adjusted, 
must  be  no  more  than  15  percent  above 
the  maximum  price  computed  under 
paragraph  (b)  of  this  section. 

(e)  The  maximum  price  must  be 
between  $5  and  $50  per  share. 

(f)  You  must  include  the  estimated 
price  in  any  preliminary  offering 
circular. 

§  563b.335    How  do  I  sell  my  conversion 
sharea? 

(a)  You  must  distribute  order  forms  to 
all  eligible  accoimt  holders, 
supplemental  eligible  account  holders, 
and  other  voting  members  to  enable 
them  to  subscribe  for  the  conversion 
shares  they  are  permitted  under  the  plan 
of  conversion.  You  may  either  send  the 
ordejr  forms  with  your  offering  circular 
or  after  you  distribute  your  offering 
circular. 

(b)  You  may  sell  your  conversion 
shares  in  a  community  offering,  a  public 
offering,  or  both.  You  may  begin  the 
community  offering,  the  public  offering, 
or  both  at  any  time  during  the 
subscription  offering  or  upon 
conclusion  of  the  subscription  offering. 

(c)  You  may  pay  underwriting 
commissions  (including  xmderwriting 
discounts).  OTS  may  object  to  the 
payment  of  unreasonable  commissions. 
You  may  reimburse  an  underwriter  for 
accountable  expenses  in  a  subscription 
offering  if  the  public  offering  is  limited, 
ff  no  public  offering  occurs,  you  may 
pay  an  underwriter  a  consulting  fee. 
OTS  may  object  to  the  payment  of 
unreasonable  consulting  fees. 

(d)  If  you  conduct  the  community 
offering,  the  public  offering,  or  both  at 
the  same  time  as  the  subscription 
offering,  you  must  fill  all  subscription 
orders  first. 

(e)  You  must  prepare  your  order  form 
in  compliance  with  this  part  and  Form 
OF.  You  may  obtain  Form  OF  from  OTS 
Washington  and  Regional  Offices  (see 
§  516.40  of  this  chapter)  and  OTS's 
website  {http://www.ots.treas.gov). 

f563b.340    What  aalas  practices  are 
prohibited? 

(a)  In  connection  with  offers,  sales,  or 
purchases  of  conversion  shares  under 
this  part,  you  and  your  directors, 
officers,  agents,  or  employees  may  not: 

(1)  Employ  any  device,  scheme,  or 
artifice  to  defraud; 

(2)  Obtain  money  or  property  by 
means  of  any  untrue  statement  of  a 
material  fact  or  any  omission  of  a 
material  fact  necessary  to  make  the 
statements,  in  light  of  the  circvunstances 
under  which  they  were  made,  not 
misleading;  or 


17248 


Federal  Register /Vol.  67,  No.  68/Tuesday.  April  9.  2002/Proposed  Rules 


equitably,  based  on  the  amounts  of 


number  of  shares  must  equal  the  lesser       within  the  time  remaining  in  the 

a-vfAncinn  nonnH 


Federal  R^ster/Vol.  67,  No.  68/Tuesday,  April  9,  2002/Proposed  Rules 


17247 


(3)  Engage  in  any  act.  transaction, 
practice,  or  course  of  business  that 
operates  or  would  operate  as  a  fraud  or 
deceit  upon  a  purchaser  or  seller. 

(b)  Ehuing  your  conversion,  no  person 
may: 

(1)  Transfer,  or  enter  into  any 
agreement  or  understanding  to  transfer, 
the  legal  or  beneficial  ownership  of 
subscription  rights  for  your  conversion 
shares  or  the  imderlying  seciuities  to 
the  account  of  another; 

(2)  Make  any  offer,  or  any 
announcement  of  an  offer,  to  purchase 
any  of  your  conversion  shares  from 
anyone  but  you;  or 

(3)  Knowingly  acquire  more  than  the 
maximum  purchase  limitations 
established  in  yovu  plan  of  conversion. 

(c)  The  restrictions  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  section  do  not 
apply  to  offers  for  more  than  lOpercent 
of  any  class  of  conversion  shares  by: 

(1)  An  imderwriter  or  a  selling  group, 
acting  on  your  behalf,  that  makes  the 
offer  with  a  view  toward  public  resale; 
or 

(2)  One  or  more  of  your  tax-qualified 
employee  stock  ownership  plans  so  long 
as  the  plan  or  plans  do  not  beneficially 
own  more  than  25  percent  of  any  class 
of  your  equity  securities  in  the 
aggregate. 

(d)  If  any  person  is  found  to  have 
violated  the  restrictions  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  section,  they  may 
fece  prosecution  or  other  legal  action. 

f563b.345    How  may  a  subacribar  pay  for 
my  conversion  aharea? 

(a)  A  subscriber  may  purchase 
conversion  shares  with  cash,  by  a 
withdrawal  bom  a  savings  accoimt,  or  a 
withdrawal  frt>m  a  certificate  of  deposit. 
If  a  subscriber  purchases  shares  by  a 
withdrawal  from  a  certificate  of  deposit, 
you  may  not  assess  a  penalty  for  the 
withdrawal. 

(b)  You  may  not  extend  credit  to  any 
person  to  purchase  your  conversion 
shares. 

§S63b.350    Must  I  pay  intareat  on 
payments  for  conversion  shares? 

(a)  You  must  pay  interest  from  the 
date  you  receive  a  payment  for 
conversion  shares  until  the  date  you 
complete  or  terminate  the  conversion. 
You  must  pay  interest  at  no  less  than 
your  passbook  rate  for  amounts  paid  in 
cash,  check,  or  money  order. 

(b)  If  a  subscriber  withdraws  money 
frt>m  a  savings  account  to  purchase 
conversion  shares,  you  must  pay 
interest  on  the  payment  imtil  you 
complete  or  terminate  the  conversion  as 
if  the  withdrawn  amount  remained  in 
the  account. 

(c)  ff  a  depositor  fails  to  maintain  the 
applicable  minimum  balance 


requirement  because  he  or  she 
withdraws  money  from  a  certificate  of 
deposit  to  purchase  conversion  shares, 
you  may  cancel  the  certificate  and  pay 
interest  at  no  less  than  your  passbook 
rate  on  any  remaining  balance. 

§  563b.355    What  subscription  rights  must 
I  give  to  each  eligible  account  holder  and 
each  supplemental  eligible  account  holder? 

(a)  You  must  give  each  eligible 
account  holder  subscription  rights  to 
purchase  conversion  shares  in  an 
amount  equal  to  the  greater  of: 

(1)  The  maximum  purchase  limitation 
established  for  the  community  offering 
or  the  public  offering  imder  §  563b. 395; 

(2)  One-tenth  of  one  percent  of  the 
total  stock  offering;  or 

(3)  Fifteen  times  the  following 
number:  the  total  number  of  conversion 
shares  that  you  will  issue,  multiplied  by 
the  following  fraction.  The  numerator  is 
the  total  qualifying  deposit  of  the 
eligible  account  holder.  The 
denominator  is  the  total  qualifying 
deposits  of  all  eligible  account  holders. 
You  must  round  down  the  product  of 
this  multiplied  fraction  to  the  next 
whole  number. 

(b)  You  must  give  subscription  rights 
to  purchase  shares  to  each  supplemental 
eligible  account  holder  in  the  same 
amount  as  described  in  paragraph  (a)  of 
this  section,  except  that  you  must 
compute  the  fraction  described  in 
paragraph  (a)(3)  of  this  section  as 
follows:  The  numerator  is  the  total 
qualifying  deposit  of  the  supplemental 
eligible  account  holder.  The 
denominator  is  the  total  qualifying 
deposits  of  all  supplemental  eUgible 
accoimt  holders. 

§  563b.360    Are  my  officers,  directors,  artd 
their  associates  eligible  account  holders? 

Your  officers,  directors,  and  their 
associates  may  be  eligible  account 
holders.  However,  if  an  officer,  director, 
or  his  or  her  associate  receives 
subscription  rights  based  on  increased 
deposits  in  the  year  before  the  eligibility 
record  date,  you  must  subordinate 
subscription  rights  for  these  deposits  to 
subscription  rights  exercised  by  other 
eligible  account  holders. 

§  563b.365    May  otfier  voting  members 
purctiase  conversion  shares  in  ttie 
conversion? 

(a)  You  must  give  rights  to  purchase 
your  conversion  shares  in  the 
conversion  to  voting  members  who  are 
neither  eligible  account  holders  nor 
supplemental  eligible  account  holders. 
You  must  allocate  rights  to  each  voting 
member  that  are  equal  to  the  greater  of: 

(1)  The  maximum  purchase  limitation 
established  for  the  community  offering 


and  the  public  offering  under 
§563b.395;or 

(2)  One-tenth  of  one  percent  of  the 
total  stock  offering. 

(b)  You  must  subordinate  the  voting 
members'  rights  to  the  rights  of  eligible 
account  holders,  tax-qualified  employee 
stock  ownership  plans,  and 
supplemental  eligible  account  holders. 

§  563b.370    Does  OTS  limit  the  aggregate    - 
purchases  by  officers,  directors,  and  ttiair 
associates? 

(a)  When  you  convert,  your  officers, 
directors,  and  their  associates  may  not 
purchase,  in  the  aggregate,  more  than 
the  following  percentage  of  your  total" 
stock  offering: 


Officer  and 

Institution  size 

director 
purchases 

(percent) 

$50,000,000  or  less 

35 

$50,000,001—100,000.000  .... 

34 

$100,000,001—150,000,000  .. 

33 

$150,000,001—200,000,000  .. 

32 

$200,000,001—250,000,000  .. 

31 

$250,000,001—300.000.000  .. 

ao 

$300,000,001—350,000,000  .. 

29 

$350,000,001^400,000.000  .. 

28 

$400,000,001  450.000,000 

27 

$450,000,001—500,000,000  .. 

26 

Over  $500  000  000 

25 

(b)  The  purchase  limitations  in  this 
section  do  not  apply  to  shares  held  in 
tax-qualified  employee  stock  benefit 
plans  that  are  attributable  to  your 
officers,  directors,  and  their  associates. 

SS63bJ75    How  do  I  allocate  my 
conversion  aharea  if  my  aharea  are 
ovaraubacribad? 

(a)  If  your  conversion  shares  are 
oversubscribed  by  your  eligible  account 
holders,  you  must  allocate  shares  among 
the  eligible  account  holders  so  that 
each,  to  the  extent  possible,  may 
purchase  100  shares. 

(b)  ff  your  conversion  shares  are 
oversubscribed  by  your  supplemental 
eligible  account  holders,  you  must 
allocate  shares  among  the  supplemental 
eligible  account  holders  so  that  each,  to 
the  extent  possible,  may  purchase  100 
shares. 

(c)  If  a  person  is  an  eligible  account 
holder  and  a  supplemental  eligible 
account  holder,  you  must  include  the 
eligible  account  holder's  allocation  in 
determining  the  number  of  conversion 
shares  that  you  may  allocate  to  the 
person  as  a  supplemental  eligible 
account  holder. 

(d)  For  conversion  shares  that  you  do 
not  allocate  under  paragraphs  (a)  and  (b) 
of  this  section,  you  must  allocate  the 
shares  among  the  eligible  or 
supplemental  eligible  account  holders 
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§  563b.460    How  do  I  determine  ttie  initial 
balances  of  liquidation  sut>-accounts? 
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equitably,  based  on  the  amounts  of 
qualifying  deposits.  You  must  describe 
this  method  of  allocation  in  youi  plan 
of  conversion. 

(e)  If  shares  remain  after  you  have 
allocated  shares  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section, 
and  if  your  voting  members 
oversubscribe,  you  must  allocate  your 
conversion  shares  among  those 
members  equitably.  You  must  describe 
the  method  of  allocation  in  your  plan  of 
conversion. 

S563b.380  May  my  •mploye*  stock 
owrwrship  ptan  purchas*  convarsion 
sharM? 

(a)  Your  tax-qualified  employee  stock 
ownership  plan  may  purchase  up  to  10 
percent  of  the  total  offering  of  your 
conversion  shares. 

(b)  If  OTS  approves  a  revised  stock 
valuation  range  as  described  in 
§  563b.330{e),  and  the  final  conversion 
stock  valuation  range  exceeds  the 
former  maximum  stock  offering  range, 
you  may  allocate  conversion  shares  to 
your  tax-qualified  employee  stock 
ownership  plan,  up  to  the  10  pwrcent 
limit  in  paragraph  (a)  of  this  section. 

(c)  If  your  tax-qualified  employee 
stock  ownership  plan  chooses  not  to 
purchase  stock  in  the  offering,  it  may. 
with  prior  OTS  approval  and 
appropriate  disclosure  in  your  offering 
circular,  purchase  stock  in  the  open 
market,  or  purchase  authorized  but 
unissued  conversion  shares. 

(d)  You  may  include  stock 
contributed  to  a  charitable  organization 
in  the  conversion  in  the  calculation  of 
the  total  offering  of  conversion  shares 
under  paragraphs  (a)  and  (b)  of  this 
section,  unless  OTS  objects  on 
supervisory  groimds. 

}563b.385    May  I  impoaa  any  purchase 
limitations? 

(a)  You  may  limit  the  number  of 
shares  that  any  person,  group  of 
associated  persons,  or  persons  otherwise 
acting  in  concert,  may  subscribe  to 
between  one  percent  and  five  percent  of 
the  total  stock  sold. 

(b)  U  you  set  a  limit  of  five  percent 
under  paragraph  (a)  of  this  section,  you 
may  modify  that  limit  with  OTS 
approval  to  provide  that  any  person, 
group  of  associated  persons,  or  persons 
otherwise  acting  in  concert  subscribing 
for  five  percent,  may  piuchase  between 
five  and  ten  percent  as  long  as  the 
aggregate  amount  that  the  subscribers 
purchase  does  not  exceed  10  percent  of 
the  total  stock  offering. 

(c)  You  may  require  persons 
exercising  subscription  rights  to 
purchase  a  minimum  number  of 
conversion  shares.  The  minimum 


number  of  shares  must  equal  the  lesser 
of  the  number  of  shares  obtained  by  a 
$500  subscription  or  25  shares. 

(d)  In  setting  purchase  limitations 
under  this  section,  you  may  not 
aggregate  conversion  shares  attributed  to 
a  person  in  your  tax -qualified  employee 
stock  ownership  plan  v«rith  shares 
purchased  directly  by.  or  otherwise 
attributable  to,  that  person. 

§  S63b.390    Must  I  provida  a  purchasa 
preference  to  persons  in  my  local 
community? 

(a)  In  your  subscription  offering,  you 
may  give  a  pimJiase  preference  to 
eligible  account  holders,  supplemental 
eligible  accoimt  holders,  and  voting 
members  residing  in  your  local 
community. 

(b)  In  your  community  offering,  you 
must  give  a  purchase  preference  to 
natural  persons  residing  in  your  local 
conununity. 

§563b.395    What  ottier  conditions  apply 
wtten  I  offer  conversion  shares  in  a 
community  offering,  a  public  offering,  or 
both? 

(a)  You  must  offer  and  sell  your  stock 
to  achieve  a  widespread  distribution  of 
the  stock. 

(b)  If  you  offer  shares  in  a  community 
offering,  a  public  offering,  or  both,  you 
must  first  fill  orders  for  your  stock  up 
to  a  maximum  of  two  percent  of  the 
conversion  stock  on  a  basis  that  will 
promote  a  widespread  distribution  of 
stock.  You  must  allocate  any  remaining 
shares  on  an  equal  number  of  shares  per 
order  basis  until  you  fill  all  orders. 


Completion  of  the  Offering 

fS63b.400    When  must  I  complete  the  sale 
of  my  stock? 

You  must  complete  all  sales  of  your 
stock  within  45  calendar  days  after  the 
last  day  of  the  subscription  period, 
imless  the  offering  is  extended  under 
§  563b.405. 

f563b.405    How  do  I  extend  the  offering 
period? 

(a)  You  must  request,  in  writing,  an 
extension  of  any  offering  period. 

(b)  OTS  may  grant  extensions  of  time 
to  sell  your  shares.  OTS  will  not  grant 
any  single  extension  of  more  than  90 
days. 

(c)  If  OTS  grants  your  request  for  an 
extension  of  time,  you  must  provide  a 
post-effective  amendment  to  the  offering 
circular  under  §  563b.310  to  each  person 
who  subscribed  for  or  ordered  stock. 
Your  amendment  must  indicate  that 
OTS  extended  the  offering  period  and 
that  each  person  who  subscribed  for  or 
ordered  stock  may  increase,  decrease,  or 
rescind  their  subscription  or  order 


within  the  time  remaining  in  the 
extension  period. 

Completion  of  the  Conversion 

f  563b.420    When  must  I  complete  my 
conversion? 

(a)  You  must  complete  the  conversion 
within  24  months  of  the  date  that  your 
members  approve  the  conversion.  Once 
OTS  approves  the  conversion,  it  will  not 
permit  extension  of  the  completion  date. 

(b)  Your  conversion  is  complete  on 
the  date  that  you  accept  the  offers  for 
your  stock. 

§  563b.425    Who  may  terminate  the 
conversion? 

(a)  Your  members  may  terminate  the 
conversion  by  failing  to  approve  the 
conversion  at  your  members*  meeting. 

(b)  You  may  terminate  the  conversion 
before  your  members'  meeting. 

(c)  You  may  terminate  the  conversion 
after  the  members'  meeting  only  if  OTS 
concurs. 

§563b.430    What  happens  to  my  oM 
charter? 

(a)  If  you  are  a  federally  chartered 
mutual  savings  association  or  savings 
bank,  and  you  convert  to  a  federally 
chartered  stock  savings  association  or 
savings  bank,  you  must  apply  to  OTS  to 
amend  your  charter  and  bylaws 
consistent  with  part  552  of  this  chapter, 
as  part  of  your  application  for 
conversion.  You  may  only  include  OTS 
pre-approved  anti-takeover  provisions 
in  your  amended  charter  and  bylaws. 
See  12  CFR  552.4(b)(8).  OTS  wiU  state 
the  effective  date  of  yovir  charter 
amendments  in  its  approval  of  the 
conversion. 

(b)  If  you  are  a  federally  chartered 
mutual  savings  association  or  savings 
bank  and  you  convert  to  a  state- 
chartered  stock  savings  association 
under  this  part,  you  must  surrender 
your  federd  charter  to  OTS  for 
cancellation  promptly  after  the  state 
issues  your  charter.  You  must  promptly 
file  a  copy  of  your  new  state  stock 
charter  with  OTS. 

(c)  If  you  are  a  state-chartered  mutual 
savings  association  or  savings  bank,  and 
you  convert  to  a  federally  chartered 
stock  savings  association  or  savings 
bank,  you  must  apply  to  OTS  for  a  new 
charter  and  bylaws  consistent  with  part 
552  of  this  chapter.  You  may  only 
include  OTS  pre-approved  anti-takeover 
provisions  in  your  charter  and  bylaws. 
See  12  CFR  552.4(b)(8).  OTS  will  state 
the  effective  date  of  your  charter 
amendments  with  its  approval  of  the 
conversion. 

(d)  Yo\u  new  or  amended  charter 
must  require  you  to  establish  and 
maintain  a  liquidation  account  for 
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eligible  and  supplemental  eligible 
account  holders  under  §  563b.450. 

§  S63b.435    What  happens  to  iry  corporate 
existence  after  conversion? 

Your  corporate  existence  will 
continue  following  your  conversion, 
unless  you  convert  to  a  state-chartered 
stock  savings  association  and  state  law 
prescribes  otherwise. 

§  563b.440    What  voting  rights  must  I 
provide  to  stockholders  after  the 
conversion? 

You  must  provide  your  stockholders 
with  exclusive  voting  rights,  except  as 
provided  in  §  563b.445(c). 

§563b.445    What  must  i  provide  my 
savings  account  holders? 

(a)  You  must  provide  each  savings 
account  holder,  without  pa)mnent,  a 
withdrawable  savings  account  or 
accounts  in  the  same  amount  and  under 
the  same  terms  and  conditions  as  their 
accounts  before  your  conversion. 

(b)  You  must  provide  a  liquidation 
account  for  each  eligible  and 
supplemental  eligible  account  holder 
under  §  563b.450. 

(c)  If  you  are  a  state-chartered  savings 
association  and  state  law  requires  you  to 
provide  voting  rights  to  savings  account 
holders  or  borrowers,  your  charter  must: 

(1)  Limit  these  voting  rights  to  the 
minimum  required  by  state  law;  and 

(2)  Require  you  to  solicit  proxies  from 
the  savings  account  holders  and 
borrowers  in  the  same  manner  that  you 
solicit  proxies  from  your  stockholders. 

Liquidation  Account 

§  563b.450    What  is  a  liquidation  account? 

(a)  A  liquidation  account  represents 
the  potential  interest  of  eligible  account 
holders  and  supplemental  eligible 
accoiuit  holders  in  your  net  worth  at  the 
time  of  conversion.  You  must  maintain 
a  sub-account  to  reflect  the  interest  of 
each  account  holder. 

(b)  Before  you  may  provide  a 
liquidation  distribution  to  common 
stockholders,  you  must  give  a 
liquidation  distribution  to  those  eligible 
account  holders  and  supplemental 
eligible  account  holders  who  hold 
savings  accounts  from  the  time  of 
conversion  until  liquidation. 

(c)  You  may  not  record  the  liquidation 
account  in  your  financial  statements. 
You  must  disclose  the  liquidation 
account  in  the  footnotes  to  your 
financial  statements. 

§  S63b.455    What  is  the  initial  balance  of 
ttie  liquidation  account? 

The  initial  balance  of  the  liquidation 
account  is  your  net  worth  in  the 
statement  of  financial  condition 
included  in  the  final  offering  circular. 


§  563b.460    How  do  I  determine  the  initial 
balances  of  liquidation  sub-accounts? 

(a)(1)  You  determine  the  initial  sub- 
accoimt  balance  for  a  savings  account 
held  by  an  eligible  account  holder  by 
multiplying  the  initial  balance  of  the 
liquidation  account  by  the  following 
fraction:  The  numerator  is  the  qualifying 
deposit  in  the  savings  account 
expressed  in  dollars  on  the  eligibility 
record  date.  The  denominator  is  total 
qualifying  deposits  of  all  eligible 
account  holders  on  that  date. 

(2)  You  determine  the  initial  sub- 
account balance  for  a  savings  account 
held  by  a  supplemental  eligible  account 
holder  by  multiplying  the  initial  balance 
of  the  liquidation  account  by  the 
following  fraction:  The  niunerator  is  the 
qualifying  deposit  in  the  savings 
account  expressed  in  dollars  on  the 
supplemental  eligibility  record  date. 
The  denominator  is  total  qualifying 
deposits  of  all  supplemental  eligihle 
account  holders  on  that  date. 

(3)  If  an  account  holder  holds  a 
savings  account  on  the  eligibility  record 
date  and  a  separate  savings  account  on 
the  supplemental  eligibility  record  date, 
you  must  compute  separate  sub- 
accoiuits  for  the  qualifying  deposits  in 
the  savings  account  on  each  record  date. 

(b)  You  may  not  increase  the  initial 
sub-account  balances.  You  must 
decrease  the  initial  balance  under 
§  563b.470  as  depositors  reduce  or  close 
their  accoimts. 

§  563b.465    Do  account  holders  retain  any 
voting  rights  based  on  their  liquidation  sub- 
accounts? ^ 

Eligible  accoimt  holders  or 
supplemental  eligible  account  holders 
do  not  retain  any  voting  rights  based  on 
their  liquidation  sub-accounts. 

§  563b.470    Must  I  adjust  liquidation  sub- 
accounts? 

(a)(1)  You  must  reduce  the  balance  of 
an  eligible  account  holder's  or 
supplemental  eligible  account  holder's 
sub-account  if  the  deposit  balance  in  the 
accoimt  holder's  savings  account  at  the 
close  of  business  on  any  annual  closing 
date,  which  for  purposes  of  this  section 
is  your  fiscal  year  end,  after  the  relevant 
eligibility  record  dates  is  less  than: 

u)  The  deposit  balance  in  the  account 
holder's  savings  account  at  the  close  of 
business  on  any  other  annual  closing 
date  after  the  relevant  eligibility  record 
date;  or 

(ii)  The  qualiiying  deposits  in  the 
account  holder's  savings  account  on  the 
relevant  eligibility  record  date. 

(2)  The  reduction  must  be 
proportionate  to  the  reduction  in  the 
deposit  balance. 

(b)  If  you  reduce  the  balance  of  a 
liquidation  sub-account,  you  may  not 


subsequently  increase  it  if  the  deposit 
balance  increases. 

(c)  You  are  not  required  to  adjust  the 
liquidation  account  and  sub-account 
balances  at  each  annual  closing  date  if 
you  maintain  sufficient  records  to  make 
the  computations  if  a  liquidation 
subsequently  occurs. 

(d)  You  must  maintain  the  liquidation 
sub-account  for  each  account  holder  as 
long  as  the  account  holder  maintains  an  ' 
account  with  the  same  social  security 
number. 

(e)  If  there  is  a  complete  liquidation, 
you  must  provide  each  account  holder 
with  a  liquidation  distribution  in  the 
amount  of  the  sub-account  balance. 

§  563b.475    What  is  a  liquidation? 

(a)  A  liquidation  is  a  sale  of  your 
assets  and  settlement  of  your  liabilities 
with  the  intent  to  cease  operations  and 
close.  Upon  liquidation,  you  must 
return  your  charter  to  the  governmental 
agency  that  issued  it.  The  government 
agency  must  cancel  your  charter. 

(b)  A  merger,  consolidation,  or  similar 
combination  or  transaction  with  another 
depository  institution,  is  not  a 
liquidation.  If  you  are  involved  in  such 

a  transaction,  the  surviving  institution    - 
must  assume  the  liquidation  accoimt. 

§  563b.480    Does  the  liquidation  account 
affect  my  net  worth? 

The  liquidation  account  does  not 
affect  your  net  worth. 

§563b.485    What  provision  must  I  include 
in  my  new  federal  charter? 

If  you  convert  to  federal  stock  form, 
you  must  include  the  following 
provision  in  your  new  charter: 
"Liquidation  Account.  Under  OTS 
regulations,  the  association  must 
establish  and  maintain  a  liquidation 
account  for  the  benefit  of  its  savings 

account  holders  as  of .  If 

the  association  undergoes  a  complete 
liquidation,  it  must  comply  with  OTS 
regulations  with  respect  to  the  amount 
and  priorities  on  liquidation  of  each  of 
the  savings  accoimt  holder's  interests  in 
the  liquidation  account.  A  savings 
account  holder's  interest  in  the 
liquidation  account  does  not  entitle  the 
savings  account  holder  to  any  voting 
rights." 

Post-Conversion  ' 

§  563b.5O0    May  I  implement  a  stock  option 
plan  or  management  or  employee  stock 
benefit  plan? 

(a)  You  may  implement  a  stock  option 
plan  or  management  or  employee  stock 
benefit  plan  within  12  months  after  yoiu- 
con version,  if  you  meet  all  of  the 
following  requirements. 

(1)  You  disclose  the  plans  in  your 
proxy  statement  and  offering  circular 
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and  indicate  in  the  offering  circular  that 
there  will  be  a  separate  vote  on  the 
plans  at  least  six  months  after  the 
conversion. 

(2)  You  do  not  grant  stock  options 
under  your  stock  option  plan  in  excess 
of  10  percent  of  shares  that  you  issued 
in  the  conversion. 

(3)  You  do  not  permit  your 
management  stock  benefit  plans,  in  the 
aggregate,  to  hold  more  than  three 
percent  of  the  shares  that  you  issued  in 
the  conversion.  However,  if  you  have 
tangible  capital  of  10  percent  or  more 
following  the  conversion,  OTS  may 
permit  you  to  establish  a  management 
stock  benefit  plan  that  holds  up  to  four 
percent  of  the  shares  that  you  issued  in 
the  conversion. 

(4)  You  do  not  permit  your  tax- 
qualified  employee  stock  benefit  plan(s) 
and  your  management  stock  benefit 
plans,  in  the  aggregate,  to  hold  more 
than  10  perpent  of  the  shares  that  you 
issued  in  the  conversion.  However,  if 
you  have  tangible  capital  of  10  percent 
or  more  following  the  conversion,  OTS 
may  permit  your  tax-qualified  employee 
stock  benefit  plan{s)  and  your 
management  stock  benefit  plans,  in  the 
aggregate,  to  hold  up  to  12  percent  of 
the  shares  that  you  issued  in  the 
conversion. 

(5)  No  individual  receives  more  than 
25  percent  of  the  shares  under  any  plan. 

(6)  Your  directors  who  are  not  your 
employees  do  not  receive  more  than  five 
percent  of  the  shares  of  any  plan 
individually,  or  30  percent  of  the  shares 
of  any  plan  in  the  aggregate. 

(7)  Your  shareholders  approve  each 
plan  by  a  majority  of  the  total  votes 
eligible  to  be  cast  at  a  duly  called 
meeting  before  you  establish  or 
implement  the  plan.  You  may  not  hold 
this  meeting  until  six  months  after  your 
conversion.  If  you  are  a  subsidiary  of  a 
mutual  holding  company,  a  majority  of 
the  total  votes  eligible  to  be  cast  (other 
than  your  parent  mutual  holding 
company)  must  approve  each  plan 
before  you  may  establish  or  implement 
the  plan. 

(8)  When  you  distribute  proxies  or 
related  material  to  shareholders  in 
connection  with  the  vote  on  a  plan,  you 
state  that  the  plan  complies  with  OTS 
regulations  and  that  OTS  does  not 
endorse  or  approve  the  plan  in  any  way. 
You  may  not  make  any  written  or  oral 
representation  to  the  contrary. 

(9)  You  do  not  grant  stock  options  at 
less  than  the  market  price  at  the  time  of 
grant. 

(10)  You  do  not  use  stock  issued  at 
the  time  of  conversion  to  fund 
management  or  employee  stock  benefit 
plans. 


(11)  Your  plan  does  not  begin  to  vest 
earlier  than  one  year  after  yoiu 
shareholders  approve  the  plan,  and  does 
not  vest  at  a  rate  exceeding  20  percent 
a  year. 

(12)  Your  plan  permits  accelerated 
vesting  only  for  disability  or  death,  or  if 
you  imdergo  a  change  of  control. 

(13)  Your  plan  provides  that  your 
executive  officers  or  directors  must 
exercise  or  forfeit  their  options  in  the 
event  the  institution  becomes  critically 
undercapitalized  (as  defined  in  §  565.4 
of  this  chapter),  is  subject  to  OTS 
enforcement  action,  or  receives  a  capital 
directive  imder  §  565.7. 

(14)  You  file  a  copy  of  the  approved 
stock  option  plan  or  management  or 
employee  stock  benefit  plan  with  OTS 
and  certify  to  OTS  in  writing  that  the 
plan  approved  by  the  shareholders  is 
the  same  plan  that  you  filed  with,  and 
disclosed  in,  the  proxy  materials 
distributed  to  shareholders  in 
connection  with  the  vote  on  the  plan. 

(15)  You  file  the  plan  and  the 
certification  with  OTS  within  five 
calendar  days  after  your  shareholders 
approve  the  plan. 

(b)  You  may  provide  dividend 
equivalent  rights  or  dividend 
adjustment  rights  to  allow  for  stock 
splits  or  other  adjustments  to  your  stock 
in  stock  option  plans  or  management  or 
employee  stock  benefit  plans  under  this 
section. 

(c)  If  the  plan  is  adopted  more  than 
one  year  following  your  conversion,  any 
material  deviations  to  the  requirements 
in  paragraph  (a)  of  this  section  must  be 
ratified  by  your  shareholders. 

f563b.505    May  my  diractors,  officera,  and 
thak  aasoctatea  fraaly  trade  sharaa? 

(a)  Directors  and  officers  who 
purchase  conversion  shares  may  not  sell 
the  shares  for  one  year  after  the  date  of 
purchase,  except  that  in  the  event  of  the 
death  of  the  officer  or  director,  the 
successor  in  interest  may  sell  the  shares. 

(b)  You  must  include  notice  of  the 
restriction  described  in  paragraph  (a)  of 
this  section  on  each  certificate  of  stock 
that  a  director  or  officer  piuchases 
during  the  conversion  or  receives  in 
connection  with  a  stock  dividend,  stock 
split,  or  otherwise  with  respect  to  such 
restricted  shares. 

(c)  You  must  instruct  your  stock 
transfer  agent  about  the  transfer 
restrictions  in  this  section. 

(d)  For  three  years  after  you  convert, 
your  officers,  directors,  and  their 
associates  may  purchase  your  stock  only 
bom  a  broker  or  dealer  registered  with 
the  Securities  and  Exchange 
Commission.  However,  your  officers, 
directors,  and  their  associates  may 
engage  in  a  negotiated  transaction 


involving  more  than  one  percent  of  your 
outstanding  stock,  and  may  purchase 
stock  through  any  of  your  management 
or  employee  stock  benefit  plans. 

S  563b.51 0    May  I  repurchaaa  sharaa  after 
convaraion? 

(a)  You  may  not  repurchase  your 
shares  in  the  first  year  after  the 
conversion  except: 

(1)  In  extraordinary  cinnmistances. 
you  may  make  open  market  repurchases 
of  up  to  five  percent  of  your  outstanding 
stock  in  the  first  year  after  the 
conversion  if  you  file  a  notice  imder 

§  563b.515(a)  and  OTS  does  not 
disapprove  your  repiutJiase.  OTS  will 
not  approve  such  repurchases  unless  the 
repurdiase  meets  the  standards  in 
§  563b.515(c),  and  the  repurchase  is 
consistent  with  paragraph  (c)  of  this 
section. 

(2)  You  may  repiirchase  qualifying 
shares  of  a  director  or  conduct  an  OTS 
approved  repurchase  pursuant  to  an 
offer  made  to  all  shareholders  of  your 
association. 

(3)  Repurchases  to  fund  management 
recognition  plans  that  have  been  ratified 
by  shareholders  do  not  count  toward  the 
repurchase  limitations  in  this  section. 
Repiutihases  in  the  first  year  to  fund 
such  plans  require  prior  notification  to 

OTS. 

(4)  Purchases  to  fund  tax  qualified 
employee  stock  benefit  plans  do  not 
coimt  toward  the  repurchase  limitations 
in  this  section. 

(b)  After  the  first  year,  you  may 
repiut:hase  yoiu  shares,  subject  to  all 
other  applicable  regulatory  and 
supervisory  restrictions  and  paragraph 
(c)  of  this  section. 

(c)  All  stock  repurchases  are  subject  to 
the  following  restrictions. 

(1)  You  may  not  repiuchase  your 
shares  if  the  repurchase  will  reduce 
your  regulatory  capital  below  the 
amount  required  for  your  liquidation 
account  imder  §  563b.450.  You  must 
comply  with  the  capital  distribution 
requirements  at  part  563.  subpart  E  of 
this  chapter. 

(2)  The  restrictions  on  share 
repiirchases  apply  to  a  charitable 
organization  under  §  563b.550.  You 
must  aggregate  purchases  of  shares  by 
the  charitable  organization  with  your 
repurchases. 

563b^15    What  information  muat  I  provida 
to  OTS  before  I  repurchase  my  aharas? 

(a)  To  repurchase  stock  in  the  first 
year  following  conversion,  other  than 
repurchases  under  §  563b.510(a)(3)  or 
(a)(4),  you  must  file  a  written  notice 
with  the  OTS.  You  must  provide  the 
following  information: 

(1)  Your  proposed  repurchase 
program; 
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(2)  The  effect  of  the  repurchases  on 
your  regulatory  capital;  and 

(3)  The  purpose  of  the  repurchases 
and,  if  applicable,  an  explanation  of  the 
extraordinary  circumstances 
necessitating  the  repurchases. 

(b)  You  must  file  yoiu  notice  with 
your  Regional  Director,  with  a  copy  to 
the  Applications  Filing  Room,  at  least 
ten  days  before  you  begin  your 
repurchase  program. 

(c)  You  may  not  repurchase  yoiu- 
shares  if  OTS  objects  to  your  repurchase 
program.  OTS  will  not  object  to  your 
repvirchase  program  if: 

(1)  Your  repurchase  program  will  not 
adversely  affect  your  financial 
condition; 

(2)  You  submit  sufficient  information 
tO' evaluate  yoiu  proposed  repurchases; 

(3)  You  demonstrate  extraordinary 
circumstances  and  a  compelling  and 
valid  business  piupose  for  the  share 
r^urchases;  and 

(4)  Yoiu  repurchase  program  would 
not  be  contrary  to  other  applicable 
regulations. 

§  563b.520    May  I  declare  or  pay  dividends 
after  I  convert? 

You  may  declare  or  pay  a  dividend  on 
your  shares  after  you  convert  if: 

(a)  The  dividend  v«ll  not  reduce  your 
regulatory  capital  below  the  amount 
required  for  yoiu'  liquidation  account 
under  §  563b.450; 

(b)  You  comply  with  all  capital 
requirements  under  part  567  of  this 
chapter  after  you  declare  or  pay 
dividends; 

(c)  You  comply  with  the  capital 
distribution  requirements  under  part 
563,  subpart  E  of  this  chapter;  and 

(d)  You  do  not  return  any  capital  to 
purchasers  in  the  first  year  following 
conversion,  and  return  capital  to 
purchasers  after  the  first  year  only  if  the 
return  of  capital  is  consistent  with  your 
business  plan. 

S  563b.S2S    Who  may  acquire  my  aharas 
after  i  convert? 

(a)  For  three  years  after  you  convert, 
no  person  may.  directly  or  indirectly. 
acquire  or  offer  to  acquire  the  beneficial 
ownership  of  more  than  ten  percent  of 
any  class  of  yoiu-  equity  securities 
without  OTS's  prior  written  approval.  If 
a  person  violates  this  prohibition,  you 
may  not  permit  the  person  to  vote 
shares  in  excess  of  ten  percent,  and  may 
not  count  the  shares  in  excess  of  ten 
percent  in  any  shareholder  vote. 

(b)  A  person  acquires  beneficial 
ownership  of  more  than  ten  percent  of 
a  class  of  shares  when  he  or  she  holds 
any  combination  of  your  stock  or 
revocable  or  irrevocable  proxies  under 
circiunstances  that  give  rise  to  a 


conclusive  control  determination  or 
rebuttable  control  determination  imder 
§§  574.4(a)  and  (b)  of  this  chapter.  OTS 
will  presume  that  a  person  has  acquired 
shares  if  the  acquiror  entered  into  a 
binding  written  agreement  for  the 
transfer  of  shares.  For  purposes  of  this 
section,  an  offer  is  made  when  it  is 
communicated.  An  offer  does  not 
include  non-binding  expressions  of 
understanding  or  letters  of  intent 
regarding  the  terms  of  a  potential . 
acquisition. 

(c)  Notwithstanding  the  restrictions  in 
this  section: 

(1)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  apply  to  any  offer  with 
a  view  toward  public  resale  made 
exclusively  to  you.  to  the  underwriters, 
or  to  a  selling  group  acting  on  your 
behalf. 

(2)  Unless  OTS  objects  in  vmting,  any 
person  may  offer  or  aimounce  an  offer 
to  acquire  up  to  one  percent  of  any  class 
of  shares.  In  computing  the  one  percent 
limit,  the  person  must  include  all  of  his 
or  her  acquisitions  of  the  same  class  of 
shares  during  the  prior  12  months. 

(3)  A  corporation  whose  ownership  is. 
or  will  be.  substantially  the  same  as 
your  ownership  may  acquire  or  offer  to 
acquire  more  than  ten  percent  of  your 
common  stock,  if  it  makes  the  offer  or 
acquisition  more  than  one  year  after  you 
convert. 

(4)  One  or  more  of  your  tax-qualified 
employee  stock  benefit  plans  may 
acquire  your  shares,  if  the  plan  or  plans 
do  not  beneficially  own  more  than  25 
percent  of  any  class  of  your  shares  in 
the  aggregate. 

(5)  An  acquiror  does  not  have  to  file 
a  separate  application  to  obtain  OTS 
approval  under  paragraph  (a)  of  this 
section,  if  the  acquiror  files  an 
application  under  part  574  of  this 
chapter  that  specifically  addresses  the 
criteria  listed  under  paragraph  (d)  of 
this  section  and  you  do  not  oppose  the 
proposed  acquisition. 

(a)  OTS  may  deny  an  application 
under  paragraph  (a)  of  this  section  if  the 
proposed  acquisition: 

(1)  Is  contrary  to  the  purposes  of  this 
part; 

(2)  Is  manipulative  or  deceptive; 

(3)  Subverts  the  fairness  of  the 
conversion; 

(4)  Is  likely  to  injure  you; 

(5)  Is  inconsistent  with  your  plan  to 
meet  the  credit  and  lending  needs  of 
your  proposed  market  area; 

(6)  Otherwise  violates  laws  or 
regulations;  or 

(7)  Does  not  prudently  deploy  your 
conversion  proceeds. 

§  563b,530    WiMrt  other  requirements  apply 
after  I  convert? 

After  you  convert,  you  must: 


(a)  Promptly  register  your  shares 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78a-78jj,  as  amended). 
You  may  not  deregister  the  shares  for 
three  years. 

(b)  Encourage  and  assist  a  market 
maker  to  establish  and  to  maintain  a 
market  for  your  shares.  A  market  maker 
for  a  security  is  a  dealer  who: 

(1)  Regularly  publishes  bona  fide 
competitive  bid  and  offer  quotations  for 
the  security  in  a  recognized  inter-dealer 
quotation  system; 

(2)  Furnishes  bona  fide  competitive 
bid  and  offer  quotations  for  the  security 
on  request;  or 

(3)  May  effect  transactions  for  the 
security  in  reasonable  quantities  at 
quoted  prices  with  other  brokers  or 
dealers. 

(c)  Use  your  best  efforts  to  list  your 
shares  on  a  national  or  regional 
securities  exchange  or  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  system. 

(d)  File  all  post-conversion  reports 
that  OTS  requires. 

Contributions  to  Charitable 
Organizations 

§  563b.550    May  I  donate  conversion 
shares  or  converaion  proceeds  to  a 
charitable  organization? 

You  may  contribute  some  of  your 
conversion  shares  or  proceeds  to  a 
charitable  organization  if: 

(a)  Your  plan  of  conversion  provides 
for  the  proposed  contribution; 

(b)  Your  members  approve  the 
proposed  contribution;  and 

(c)  The  IRS  either  has  approved,  or 
approves  within  two  years  after 
formation,  the  charitable  organization  as 
a  tax-exempt  charitable  organization 
under  the  Internal  Revenue  Code. 

§563b.555    How  do  my  members  approve 
a  charitable  contritMJtion? 

At  the  meeting  to  consider  your 
conversion,  your  members  must 
separately  approve  by  at  least  a  majority 
of  the  total  eligible  votes,  a  contribution 
of  conversion  shares  or  proceeds.  If  you 
are  in  mutual  holding  company  form 
and  adding  a  charitable  contribution  as 
part  of  a  second  step  stock  conversion, 
you  must  also  have  a  majority  of  your 
minority  shareholders  approve  the 
charitable  contribution. 

§563b.560    How  much  may  I  contributo  to 
a  charitable  organization? 

You  may  contribute  a  reasonable 
amount  of  conversion  shares  or 
proceeds  to  a  charitable  organization  if 
your  contribution  will  not  exceed  limits 
for  charitable  deductions  under  the 
Internal  Revenue  Code,  and  OTS  does 
nqt  object  on  supervisory  grounds.  If 
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(4)  The  transaction  will  not  injure  or 
be  detrimental  to  you,  the  federal 


Voluntary  Supervisory  Conversion 
Application 


the  officer  or  employee  to  be  employed, 
and  the  amount  of  any  conversion 
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you  are  a  well  capitalized  savings 
association,  OTS  generally  will  not 
object  if  you  contribute  an  aggregate 
amoimt  of  eight  percent  or  less  of  the 
conversion  shares  or  proceeds. 

§S63b.56S    What  must  the  charitable 
organization  include  in  it*  organizational 
documents? 

The  charitable  organization's  charter 
and  bylaws  (or  trust  agreement),  gift 
instrument,  and  operating  plan  must 
provide  that: 

(a)  The  charitable  organization's 
primary  purpose  is  to  serve  and  make 
grants  in  your  local  community; 

(b)  As  long  as  the  charitable 
organization  controls  shares,  you  must 
consider  those  shares  as  voted  in  the 
same  ratio  as  all  other  shares  voted  on 
each  proposal  considered  by  your 
shareholders; 

(c)  For  at  least  five  years  after  its 
organization,  one  seat  on  the  charitable 
organization's  board  of  directors  (or 
board  of  trustees)  is  reserved  for  an 
independent  director  (or  trustee)  from 
your  local  community.  This  director 
may  not  be  your  officer,  director,  or 
employee,  or  your  affiliate's  officer, 
director,  or  employee,  and  should  have 
experience  with  local  community 
charitable  organizations  and  grant 
making;  and 

(d)  For  at  least  five  years  after  its 
organization,  one  seat  on  the  charitable 
organization's  board  of  directors  (or 
board  of  trustees)  is  reserved  for  a 
director  from  your  board  of  directors  or 
the  board  of  directors  of  an  acquiror  or 
residting  institution  in  the  event  of  a 
merger  or  acquisition  of  your 
organization. 

S563b.570    How  do  I  address  conflict*  of 
interest  involving  my  directors? 

(a)  A  person  who  is  your  director, 
officer,  or  employee,  or  a  person  who 
has  the  power  to  direct  your 
management  or  policies,  or  otherwise 
owes  a  fiduciary  duty  to  you  (for 
example,  holding  company  directors) 
and  who  will  serve  as  an  officer, 
director,  or  employee  of  the  charitable 
organization,  is  subject  to  §  563.200  of 
this  chapter.  See  Form  AC  (Exhibit  9) 
for  further  information  on  operating 
plans  and  conflict  of  interest  plans. 

(b)  Before  your  board  of  directors  may 
adopt  a  plan  of  conversion  that  includes 
a  charitable  organization,  you  must 
identify  your  directors  that  will  serve  on 
the  charitable  organization's  board. 
These  directors  may  not  participate  in 
your  board's  discussions  concerning 
contributions  to  the  charitable 
organization,  and  may  not  vote  on  the 
matter. 


$563b^75    What  other  requirements  apply 
to  charitable  organizations? 

(a)  The  charitable  organization's 
charter  and  bylaws  (or  trust  agreement) 
and  the  gift  instrument  for  the 
contribution  must  provide  that: 

(1)  OTS  may  examine  the  charitable 
organization  at  the  charitable 
organization's  expense; 

(2)  The  charitable  organization  must 
comply  with  all  supervisory  directives 
that  OTS  imposes; 

(3)  The  charitable  organization  must 
annually  provide  OTS  with  a  copy  of 
the  annud  report  that  the  charitable 
organization  submitted  to  the  IRS; 

(4)  The  charitable  organization  must 
operate  according  to  written  policies 
adopted  by  its  board  of  directors  (or 
board  of  trustees),  including  a  conflict  of 
interest  policy;  and 

(5)  The  charitable  organization  may 
not  engage  in  self-dealing,  and  must 
comply  with  all  laws  necessary  to 
maintain  its  tax-exempt  status  under  the 
Internal  Revenue  Code. 

(b)  You  must  include  the  following 
legend  in  the  stock  certificates  of  shares 
that  you  contribute  to  the  charitable 
organization  or  that  the  charitable 
organization  otherwise  acquires:  "The 
board  of  directors  must  consider  the 
shares  that  this  stock  certificate 
represents  as  voted  in  the  same  ratio  as 
all  other  shares  voted  on  each  proposal 
considered  by  the  shareholders,  as  long 
as  the  shares  are  controlled  by  the 
charitable  organization." 

(c)  OTS  may  review  the  compensation 
paid  to  charitable  organization  directors 
(or  trustees)  who  are  not  your  directors, 
employees,  or  affiliates. 

(d)  After  you  complete  your  stock 
offering,  you  must  submit  four  executed 
copies  of  the  following  docxunents  to 
the  OTS  Applications  Filing  Room  in 
Washington,  and  three  executed  copies 
to  the  OTS  Regional  Office:  the 
charitable  organization's  charter  and 
bylaws  (or  trust  agreement),  operating 
plan,  conflict  of  interest  policy,  and  the 
gift  instnmient  for  your  contributions  of 
either  stock  or  cash  to  the  charitable 
organization. 

Subpart  B— Voluntary  Supervisory 
Convarslons 


f563b.600    What  does  this  subpart  do? 

(a)  You  must  comply  with  this 
subpart  to  engage  in  a  voluntary 
supervisory  conversion.  This  subpart 
applies  to  all  volimtary  supervisory 
conversions  under  sections  5(i)(l),  (i)(2), 
and  (p)  of  the  Home  Owners'  Loan  Act 
(HOLA),  12  U.S.C.  1464(i)(l).  (i)(2),  and 

(b)  Subpart  A  of  this  part  also  appues 
to  a  voluntary  supervisory  conversion. 


unless  a  requirement  is  clearly 
inapplicable. 

§  563b.605    How  may  I  conduct  a  voluntary 
supervisory  conversion? 

(a)  You  may  sell  your  shares  or  the 
shares  of  a  holding  company  to  the 
public  under  the  requirements  of 
subpart  A  of  this  part. 

(b)  You  may  convert  to  stock  form  by 
merging  into  an  interim  federal-  r  state- 
chartered  stock  association. 

(c)  You  may  sell  your  shares  directly 
to  an  acquiror,  who  may  be  a  person, 
company,  depository  institution,  or 
depository  institution  holding  company. 

(d)  You  may  merge  or  consolidate 
with  an  existing  or  newly  created 
depository  institution.  The  merger  or 
consolidation  must  be  authorized  by. 
and  is  subject  to,  other  applicable  laws 
and  regulations. 

§  563b.61 0    Do  my  members  have  rights  in 
a  voluntary  supervisory  conversion? 

Your  members  do  not  have  the  right 
to  approve  or  participate  in  a  voluntary 
supervisory  conversion,  and  will  not 
have  any  legal  or  beneficial  ownership 
interests  in  the  converted  association, 
imless  OTS  provides  otherwise.  Yoiu 
members  may  have  interests  in  a 
liquidation  accoimt,  if  one  is 
established. 

Eligibility 

§  563b.62S    When  is  a  savings  association 
eligible  for  a  voluntary  supervisory 
conversion? 

(a)  If  you  are  an  insured  savings 
association,  you  may  be  eligible  to 
convert  under  this  subpart  if: 

(l)You  are  significantly 
imdercapitalized  (or  you  are 
undercapitalized  and  a  standard 
conversion  that  would  make  you 
adequately  capitalized  is  not  feasible), 
and  you  will  be  a  viable  entity  following 
the  conversion; 

(2)  Severe  financial  conditions 
threaten  your  stability  and  a  conversion 
is  likely  to  improve  your  financial 
condition; 

(3)  FDIC  will  assist  you  imder  section 
13  of  the  Federal  Deposit  Insurance  Act. 
12  U.S.C.  1823;  or 

(4)  You  are  in  receivership  and  a 
conversion  will  assist  you. 

(b)  You  vnll  be  a  viable  entity 
following  the  conversion  if  you  satisfy 
all  of  the  following: 

(1)  You  will  be  adequately  capitalized 
as  a  result  of  the  conversion; 

(2)  You,  your  proposed  conversion, 
and  your  acquirors)  comply  with 
applicable  supervisory  policies; 

(3)  The  transaction  is  in  your  best 
interest,  and  the  best  interest  of  the 
federal  deposit  insurance  funds  and  the 
public;  and 
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(4)  The  transaction  will  not  injure  or 
be  detrimental  to  you,  the  federal 
deposit  insurance  funds,  or  the  public 
interest. 

§  563b.630    When  is  a  BIF-insured  state- 
chartered  savings  t>anl(  eligible  for  a 
voluntary  supervisory  conversion? 


if. 


■  you  are  a  BIF-insured  state- 
chartered  savings  bank  you  may  be 
eligible  to  convert  to  a  federal  stock 
savings  bank  under  this  subpart  if: 

U)  FDIC  certifies  under  section 
5(o)(2)(C)  of  the  HOLA  that  severe 
financial  conditions  threaten  your 
stability  and  that  the  voluntary 
supervisory  conversion  is  likely  to 
improve  yoiu  financial  condition,  and 
OTS  concurs  with  this  certification;  or 

(b)  You  meet  the  following 
conditions: 

|[1)  Your  liabilities  exceed  your  assets, 
as  calculated  under  generally  accepted 
accounting  principles,  assuming  you  are 
a  going  concern;  and 

(2)  You  will  issue  a  sufficient  amoimt 
of  permanent  capital  stock  to  meet  your 
applicable  FDIC  capital  requirement 
immediately  upon  completion  of  the 
conversion,  or  FDIC  determines  that  you 
will  achieve  an  acceptable  capital  level 
within  an  acceptable  time  period. 

Plan  of  Supervisory  Conversion 

§  S63b.650    What  must  I  include  in  my  plan 
of  voluntary  supervisory  conversion? 

A  majority  of  your  board  of  directors 
must  adopt  a  plan  of  voluntary 
supervisory  conversion.  You  must 
include  all  of  the  following  information 
in  your  plan  of  voluntary  supervisory 
conversion. 

.    (a)  Your  name  and  address. 

(b)  The  name,  address,  date  and  place 
of  birth,  and  social  security  number  of 
each  proposed  purchaser  of  conversion 
shares  and  a  description  of  that 
purchaser's  relationship  to  you. 

(c)  The  title,  per-unit  par  value, 
number,  and  per-unit  and  aggregate 
offering  price  of  shares  that  you  will 
issue. 

(d)  The  number  and  percentage  of 
shares  that  each  investor  will  purchase. 

(e)  The  aggregate  number  and 
percentage  of  shares  that  each  director, 
officer,  and  any  affiliates  or  associates  of 
the  director  or  officer  will  purchase. 

(f)  A  description  of  any  liquidation 
account. 

(g)  Certified  copies  of  all  resolutions 
of  your  board  of  directors  relating  to  the 
conversion. 


Voluntary  Supervisory  Conversion 
Application 

§  563b.660    What  must  I  include  in  my 
voluntary  supervisory  conversion 
application?    ' 

You  must  include  all  of  the  following 
information  and  documents  in  a 
voluntary  supervisory  conversion 
application  to  OTS  under  this  subpart: 

(a)  Eligibility.  (1)  Evidence 
establishing  that  you  meet  the  eligibility 
requirements  under  §§  563b.625  or   . 
563b.630.  ,      - 

(2)  An  opinion  of  qualified, 
independent  counsel  or  an  independent, 
certified  public  accountant  regarding 
the  tax  consequences  of  the  conversion, 
or  an  IRS  ruling  indicating  that  the 
transaction  qualifies  as  a  tax-free 
reorganization. 

(3)  An  opinion  of  independent 
counsel  indicating  that  applicable  state 
law  authorizes  the  voluntary 
supervisory  conversion,  if  you  are  a 
state-chartered  savings  association 
converting  to  state  stock  form. 

(b)  Plan  of  conversion.  A  plan  of 
voluntary  supervisory  conversion  that 
complies  widi  §  563b. 650. 

(c)  Business  plan.  A  business  plan 
that  complies  with  §  563b.l05,  where 
required  by  OTS. 

(d)  Financial  data.  (1)  Your  most 
recent  audited  financial  statements  and 
Thrift  Financial  Report.  You  must 
explain  how  your  current  capital  levels 
make  you  eligible  to  engage  in  a 
voluntary  supervisory  conversion  under 
§§  563b.625  or  563b.630. 

(2)  A  description  of  your  estimated 
conversion  expenses. 

(3)  Evidence  supporting  the  value  of 
any  non-cash  asset  contributions. 
Appraisals  must  be  acceptable  to  OTS 
and  the  non-cash  asset  must  meet  all 
other  OTS  policy  guidelines.  See  Thrift 
Activities  Handbook  Section  110  for 
guidelines. 

(4)  Pro  forma  financial  statements  that 
reflect  the  effects  of  the  transaction.  You 
must  identify  your  tangible,  core,  and 
risk-based  capital  levels  and  show  the 
adjustments  necessary  to  compute  the 
capital  levels.  You  must  prepare  your 
pro  forma  statements  in  conformance 
with  OTS  regulations  and  policy. 

(e)  Proposed  documents.  (1)  Your 
proposed  charter  and  bylaws. 

(2)  Your  proposed  stock  certificate 
form. 

(f)  Agreements.  (1)  A  copy  of  any 
agreements  between  you  and  proposed 
purchasers. 

(2)  A  copy  and  description  of  all 
existing  and  proposed  employment 
contracts.  You  must  describe  the  term, 
salary,  and  severance  provisions  of  the 
contract,  the  identity  and  background  of 


the  officer  or  employee  to  be  employed, 
and  the  amount  of  any  conversion 
shares  to  be  purchased  by  the  officer  or 
employee  or  his  or  her  affiliates  or 
associates. 

(g)  Related  applications.  (1)  All  filings 
required  under  the  securities  offering 
rules  of  12  CFR  parts  563b  and  563g. 

(2)  Any  required  Holding  Company 
Act  application.  Control  Act  notice,  or 
rebutted  submission  under  part  574  of 
this  chapter,  including  prior-conduct 
certifications  under  Regulatory  Bulletin 
20. 

(3)  A  subordinated  debt  application,  if 
applicable. 

(4)  Applications  for  permission  to 
organize  a  stock  association  and  for 
approval  of  a  merger,  if  applicable,  and 
a  copy  of  any  application  for  Federal 
Home  Loan  Bcink  membership  or  FDIC 
insurance  of  accounts,  if  applicable. 

(5)  A  statement  describing  any  other 
applications  required  under  federal  or 
state  banking  laws  for  all  transactions 
related  to  your  conversion,  copies  of  all 
dispositive  documents  issued  by 
regulatory  authorities  relating  to  the 
applications,  and,  if  requested  by  OTS, 
copies  of  the  applications  and  related 
documents. 

(h)  Waiver  request.  A  description  of 
any  of  the  features  of  your  application 
that  do  not  conform  to  the  requirements 
of  this  subpart,  including  any  request 
for  waiver  of  these  requirements. 

OTS  Review  of  the  Voluntary 
Supervisory  Conversion  Application 

§  563b.670    Will  OTS  approve  my  voluntary 
supervisory  conversion  application? 

OTS  will  generally  approve  your 
application  to  engage  in  a  voluntary 
supervisory  conversion  unless  it 
determines: 

(a)  You  do  not  meet  the  eligibility 
requirements  for  a  voluntary 
supervisory  conversion  under 

§§  563b. 625  or  563b.630  or  because  the 
proceeds  from  the  sale  of  your 
conversion  stock,  less  the  expenses  of 
the  conversion,  would  be  insufficient  to 
satisfy  any  applicable  viability 
requirement; 

(b)  The  transaction  is  detrimental  to 
or  would  cause  potential  injury  to  you 
or  the  federal  deposit  insurance  funds  or 
is  contrary  to  the  public  interest; 

(c)  You  or  your  acquiror,  or  the 
controlling  parties  or  directors  and 
officers  of  you  or  your  acquiror,  have 
engaged  in  unsafe  or  unsound  practices 
in  connection  with  the  voluntary 
supervisory  conversion;  or 

(d)  You  fail  to  justify  an  employment 
contract  incidental  to  the  conversion,  or 
the  employment  contract  will  be  an 
unsafe  or  unsound  practice  or  represent 
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a  sale  of  control.  In  a  voluntary 
supervisory  conversion,  OTS  generally 
will  not  approve  employment  contracts 
of  more  than  one  year  for  your  existing 
management. 

§563b.675    What  conditions  will  OTS 
impose  on  an  approval? 

(a)  OTS  will  condition  approval  of  a 
voluntary  supervisory  conversion 
application  on  all  of  the  following. 

(1)  You  must  complete  the  conversion 
stock  sale  within  three  months  after 
OTS  approves  your  application.  OTS 
may  grant  an  extension  for  good  cause. 

(2)  You  must  comply  with  all  filing 
requirements  of  parts  563b  and  563g  of 
this  chapter. 

(3)  You  must  submit  an  opinion  of 
independent  legal  counsel  indicating 
that  the  sale  of  your  shares  complies 
with  all  applicable  state  seciuities  law 
requirements. 

(4)  You  must  comply  with  all 
applicable  laws,  rules,  and  regulations. 

(5)  You  must  satisfy  any  other 
requirements  or  conditions  OTS  may 
impose. 

(b)  OTS  may  condition  approval  of  a 
voluntary  supervisory  conversion 
application  on  either  of  the  following: 

(1)  You  must  satisfy  any  conditions 
and  restrictions  OTS  imposes  to  prevent 
unsafe  or  unsound  practices,  to  protect 
the  federal  deposit  insiuance  funds  and 
the  public  interest,  and  to  prevent 
potential  injury  or  detriment  to  you 
before  and  after  the  conversion.  OTS 
may  impose  these  conditions  and 
restrictions  on  you  (before  and  after  the 
conversion),  your  acquiror,  controlling 
parties,  directors  and  officers  of  you  or 
your  acquiror;  or 

(2)  You  must  infuse  a  larger  amount 
of  capital,  if  necessary,  for  safety  and 
soimdness  reasons. 

Ofiiers  and  Sales  of  Stock 

§563b.680    How  do  I  sail  my  share*? 

If  you  convert  under  this  subpart,  you 
must  offer  and  sell  your  shares  under 
part  563g  of  this  chapter. 

Post-Conversion 

§5636.690    Who  may  not  acquir* 
additional  shares  after  the  voluntary 
auparvisory  conversion? 

For  three  years  after  the  completion  of 
a  voluntary  supervisory  conversion, 
neither  you  nor  any  of  your  controlling 
shareholder(s)  may  acquire  shares  from 
minority  shareholders  without  OTS's 
prior  approval. 

PART  574— ACQUISmON  OF 
CONTROL  OF  SAVINGS 
ASSOaATIONS 

2.  The  authority  citation  for  part  574 
is  revised  to  read  as  follows: 


Authority:  12  U.S.C.  1467a.  1817. 1831i. 

§574^    [Amended] 

3.  Section  574.3(c)(l)(vii)  is  amended 
by  removing  the  phrase  "563b.2{a)(39)" 
and  adding  in  lieu  thereof  the  phrase 
•'563b.25". 

PART  575— MUTUAL  HOLDING 
COMPANIES 

4.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1462, 1462a,  1463, 
1464,  1467a,  1828,  2901. 

§575^    [Amended] 

5.  Section  575.2(a)  is  amended  by 
removing  the  phrase  "12  CFR  563b.2", 
and  by  adding  in  lieu  thereof  the  phrase 
"563b.25  of  this  chapter". 

§575.4    [Amended] 

6.  Section  575.4(c)(2)  is  amended  by 
removing  the  phrase  "economical  home 
financing",  and  by  adding  in  lieu 
thereof  the  phrase  "the  credit  and 
lending  needs  of  your  proposed  market 

area". 

7.  Section  575.7  is  amended  by: 

a.  Revising  the  paragraph  heading  and 
adding  a  new  first  sentence  to  paragraph 
(a)  introductory  text; 

b.  Removing,  in  paragraph  (a)(7),  the 
phrase  "§563b.ll  of  this  chapter ',  and 
by  adding  in  lieu  thereof  the  phrase 
"§  563b. 200(c)  of  this  chapter"; 

c.  Removing,  in  paragraph  (b)(1),  the 
phrase  "§  563b.7"  where  it  appears  in 
the  first  and  second  sentences,  and  by 
adding  in  lieu  of  both  phrases  the 
phrase  "part  563b  of  this  chapter"; 

d.  Removing,  in  paragraph  (b)(2),  the 
phrase  "§  563b. 7(c)  .  and  by  adding  in 
lieu  thereof  the  phrase  "§  563b.330". 

e.  Removing,  m  paragraph  (d)(6)(i), 
the  phrase  "12  CFR  563b.l02 ".  and  by 
adding  in  lieu  thereof  the  phrase  "Form 

OC":  . 

f.  Adding  new  paragraphs  (d)(7)  and 

g.  Removing,  m  paragraph  (ej.  the 
phrase  "§§  563b.3  through  563b.8  of  this 
chapter",  and  adding  in  lieu  thereof  the 
phrase  "12  CFR  part  563b". 

The  additions  read  as  follows: 

§575.7    Issuance*  of  stock  tyy  saving* 
association  sut>sidlarie*  of  mutual  holding 
compenie*. 

(a)  Requirements.  Before  any  stock 
issuance,  a  savings  association 
subsidiary  of  a  mutual  holding  company 
must  submit  a  business  plan  in 
accordance  with  the  provisions  of 
§§  563b.  105  through  563b.  115  of  this 

chapter.*  *  * 

•        *        *        •        •  ' 

(d)  *  •  * 

(7)  Notwithstanding  the  restrictions  in 
paragraph  (d)(6)(ii)  of  this  section,  a 


savings  association  subsidiary  of  a 
mutual  holding  company  may  issue 
stock  as  part  of  a  stock  benefit  plan  to 
any  insider,  associate  of  an  insider,  or 
tax  qualified  or  non-tax  qualified 
employee  stock  benefit  plan  of  the 
mutual  holding  company  or  subsidiary 
of  the  mutual  holding  company  without 
including  the  purchase  priorities  of  12 
CFR  part  563b. 

(8)  As  part  of  a  reorganization,  a 
reasonable  amoimt  of  shares  or  proceeds 
may  be  contributed  to  a  charitable 
organization  that  complies  with 
§§  563b.550  to  563b.575  of  this  chapter, 
provided  such  contribution  does  not 
result  in  any  taxes  on  excess  business 
holdings  under  section  4943  of  the 
Internal  Revenue  Code  (26  U.S.C.  4943). 
***** 

8.  Section  575.8  is  amended  by: 

a.  Removing,  in  paragraph  (a) 
introductory  text,  the  phrase 
"§  563b.27(a)".  and  by  adding  in  lieu 
thereof  the  phrase  "§  563b.650"; 

b.  Amending  paragraphs  (a)(3),  (a)(4), 
(a)(5),  and  (a)(6)  to  remove  the  phrase 
"ten",  and  by  adding  in  lieu  thereof  the 
phrase  "4.9".  and  by  removing  the 
phrase  "held  by  persons  other  than  the 
association's  mutual  holding  company 
parent"; 

c.  Revising  paragraph  (a)(7); 

d.  Revising  paragraph  (a)(8); 

e.  Redesignating  paragraphs  (a)(9) 
through  (a)(21)  as  para^aphs  (a)(10) 
through  (a)(22).  respectively; 

f.  Adding  a  new  paragraph  (a)(9); 

g.  Amending  newly  designated 
paragraph  (a)(10)  by  removing  the 
phrase  "12  CFR  563b.l02",  and  by 
adding  in  lieu  thereof  the  phrase  "Form 
OC". 

The  additions  and  revisions  read  as 
follows: 

§575.8    Contenta  of  Stock  Issuance  Plans. 

(a)  *  •  * 

(7)(i)  Provide  that  the  aggregate 
amount  of  common  stock  acquired  in 
the  proposed  issuance,  plus  all  prior 
issuances  of  the  association,  by  all  non- 
tax-qualified employee  stock  benefit 
plans  of  the  association,  insiders  of  the 
association,  and  associates  of  insiders  of 
the  association,  exclusive  of  any  stock 
acquired  by  such  plans,  insiders,  and 
associates  in  the  secondary  market,  shall 
not  exceed  the  following  percentages  of 
the  outstanding  common  stock  of  the 
association,  held  by  persons  other  than 
the  association's  mutual  holding 
company  parent  at  the  close  of  the 
proposed  issuance: 
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Officer  and 

Institution  size 

director 
purchases 
(percent) 

$50,000,000  or  less 

35 

$50,000.001-100.000,000 

34 

$100,000,001-150,000,000  .... 

33 

$150,000,001-200,000.000  .... 

32 

$200,000,001-250,000,000  .... 

31 

$250,000,001-300.000,000  .... 

30 

$300,000,001-350,000.000  .... 

29 

$350,000,001^00,000,000  .... 

28 

$400,000,001^50,000,000  .... 

27 

$450,000,001-500,000,000  .... 

26 

Ov 

er  $500,000,000 

25 

(ii)  In  calculating  the  number  of 
shares  held  by  insiders  and  their 
associates  under  this  provision  or  the 
provision  in  paragraph  (a)(8)  of  this 
section,  shares  held  by  any  tax-qualified 
or  non-tax-qualified  employee  stock 
benefit  plan  of  the  association  that  are 
attributable  to  such  persons  shall  not  be 
counted. 

(8)  Provide  that  the  aggregate  amount 
of  stock,  whether  common  or  preferred, 
acquired  in  the  proposed  issuance,  plus 
all  prior  issuances  of  the  association,  by 
all  non-tax-qualified  employee  stock 
benefit  plans  of  the  association,  insiders 
of  the  association,  and  associates  of 
insiders  of  the  association,  exclusive  of 
any  stock  acquired  by  said  plans, 
insiders,  and  associates  in  die  secondary 
market,  shall  not  exceed  the  following 
pat»ntages  of  the  stockholders'  equity 
of  the  association,  held  by  persons  other 
than  the  association's  mutual  holding 
company  parent  at  the  close  of  the 
proposed  issuance: 


Officer  and 

Institution  size 

director 

purchases 

(percent) 

$50,000,000  or  less 

35 

$50,000,001-100,000,000 

34 

$100,000,001-150,000,000  .... 

33 

$150,000,001-200,000,000  .... 

32 

$200,000,001-250.000,000  .... 

31 

$250,000,001-300.000.000  .... 

30 

$300,000,001-350,000,000  .... 

29 

$350,000,001-400,000,000  .... 

28 

$400,000,001-450,000.000  .... 

27 

$450,000,001-500,000,000  .... 

26 

Ov 

er  $500.000,000 

25 

(9)  Provide  that  the  aggregate  amount 
of  common  stock  acquired  in  the 
proposed  issuance,  plus  all  prior 
issuances  of  the  association,  by  all  stock 
benefit  plans,  other  than  employee  stock 
ownership  plans,  shall  not  exceed  more 
than  25%  of  the  outstanding  common 
stock  of  the  association  held  by  persons 
other  than  the  association's  mutual 
holding  company  parent. 
***** 

9.  Section  575.11  is  amended  by: 

a.  Removing,  in  paragraphs  (c)(1)  and 
(c)(2)  the  phrases  "§  563b.3(g)(l)"  or 
"§  563b.3(g)(3)"  wherever  they  appear, 
and  by  adding  in  lieu  thereof  the  phrase 
"§563b.510"; 

b.  Adding,  in  paragraph  (e),  after  the 
phrase  "stock  issuance"  the  phrase  ", 
and  OTS  does  not  object  to  the 
subsequent  stock  issuance";  and 

c.  Adding  new  paragraph  (i). 
The  addition  reads  as  follows: 

§575.11    Operating  restricthMis. 

***** 

(i)  Sepcurate  vote  for  charitable 
organization  contribution.  In  a  mutual 
holding  company  stock  issuance,  a 
separate  vote  of  a  majority  of  the 
outstanding  shares  of  common  stock 
held  by  stockholders  other  than  the 
mutual  holding  company  or  subsidiary 
holding  company  must  approve  any 
charitable  organization  contribution. 

10.  Section  575.12  is  amended  by 
adding  new  paragraph  (a)(3)  to  read  as 
follows: 

§575.12    Conversion  or  HquMation  of 
mutual  holding  companies. 

(a)*  •  ' 

(3)  If  a  subsidiary  holding  company  or 
subsidiary  savings  association  has 
issued  shares  to  an  entity  other  than  the 
mutual  holding  compimy,  the 
conversion  of  the  mutual  holding 
company  to  stock  form  may  not  be 
consummated  unless  a  majority  of  the 
shares  issued  to  entities  other  than  the 
mutual  holding  company  vote  in  feivor 
of  the  conversion.  This  requirement 
applies  in  addition  to  any  otherwise 
required  account  holder  or  shareholder 
votes. 


11.  Section  575.13  is  amended  by 
removing,  in  paragraph  (c)(2),  the 
phrase  "§  563b.8  of  this  chapter",  and 
by  adding  in  lieu  thereof  the  phrase 
"§  563b.l50  of  this  chapter",  and  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§575.13    Procedural  requirements. 

(a)  Proxies  and  proxy  statements — (1) 
Solicitation  of  proxies.  The  provisions 
of  §§  563b.225  to  563b.290  and  563b.25 
to  563b.35  of  this  chapter  shall  apply  to 
all  solicitations  of  proxies  by  any  person 
in  connection  with  any  membership 
vote  required  by  this  part.  OTS  must 
authorize  all  proxy  materials  used  in 
connection  with  such  solicitations. 
Proxy  materials  must  be  in  the  form  and 
contain  the  information  specified  in 
§§563b.255  and  563b.270  of  this 
chapter  and  Form  PS,  to  the  extent  such 
information  is  relevant  to  the  action  that 
members  are  being  asked  to  approve, 
with  such  additions,  deletions,  and 
other  modifications  as  are  necessary  or 
appropriate  under  the  disclosure 
standard  set  forth  in  §  563b.280  of  this 
chapter.  File  proxies  and  proxy 
statements  in  accordance  with 
§  563b.l55  of  this  chapter  and  address    ■ 
them  to  the  Business  Transactions 
Division,  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision,  at  the  address  set 
forth  in  §  516.40  of  this  chapter.  For 
purposes  of  this  paragraph  (a)(1),  the 
term  conversion,  as  it  appears  in  the 
provisions  of  part  563b  of  this  chapter 
cited  above  in  this  paragraph  (a)(1), 
refers  to  the  reorganization  or  the  stock 
issuance,  as  appropriate. 
•        *        •        *        • 

Dated:  March  27,  2002. 

By  the  Office  of  Thrift  Supervision. 
James  E.  Gilleran, 
Director. 
[PR  Doc.  02-7979  Filed  4-8-02;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

14  CFR  Chapter  VI  and  Part  1300 

Air  Tranaportation  Safety  and  Syatem 
Stabilization  Act;  Air  Carrier  Guarantee 
Loan  Program 

AGENCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

action:  Final  rule;  technical 

amendment. 

SUMMARY:  On  October  12.  2001,  the 
Office  of  Management  and  Budget 
(OMB)  published  a  final  nile 
establishing  a  new  chapter  in  the  Code 
of  Federal  Regulations  for  the  Aviation 
Disaster  Relief- Air  Carrier  Guarantee 
Loan  Program.  This  technical 
amendment  renames  the  chapter 
heading  and  establishes  a  new 
subchapter  for  the  Office  of 
Management  and  Budget  rules  to  allow 
for  the  establishment  of  a  subchapter  for 
supplemental  rules  issued  by  the  Air 
Transportation  Stabilization  Board 
(ATSB). 

DATES:  This  technical  amendment  is 
effective  April  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clare  Doherty,  Office  of  Management 
and  Budget,  Washington.  DC  20503. 
Telephone  (202)  395-5704  (not  a  toll- 
free  call). 

SUPPl^ENTARY  INFORMATION:  On 
October  12.  2001,  the  OMB  published  a 
final  rule  (66  FR  52270)  under  Section 
102(c)(2(B)  of  the  Air  Transportation 
Safety  and  System  Stabilization  Act  (the 
Act).  The  section  states  that  "the 
Director  of  the  Office  of  Management 
and  Budget  shall  issue  regulations 
setting  forth  procediues  for  application 
and  minimum  requirements  *  *   *  for 
the  issuance  of  Federal  credit 
instruments  under  Section  101(a)(1)"  of 
the  Act.  Section  101(a)(1)  authcrzes  the 
ATSB,  which  is  established  by  section 
102(b)(1)  of  the  Act,  to  issue  Federal 
certain  credit  instruments  to  assist  air 
carriers  who  suffered  losses  due  to  the 
terrorist  attacks  of  September  11.  2001. 
and  to  whom  credit  is  not  otherwise 
reasonably  available,  in  order  to 
facilitate  a  safe,  efficient,  and  viable 
commercial  aviation  system  in  the 
United  States. 

Section  102(c)(2)(B)  of  the  Act 
authorizes  the  ATSB  to  supplement  the 
regulations  issued  by  OMB.  This  rule 
restructures  chapter  VI  of  14  CFR  to 
facilitate  the  incorporation  of  the 
ATSB's  supplemental  regidations. 
which  are  published  elsewhere  in  this 
issue  of  the  Federal  Register.  This  rule 


also  amends  OMB's  rules  to  include  a 
technical  reference  to  ATSB's  rules. 

Because  this  final  rule  is  technical  in 
nature,  relates  to  public  loan  guarantees, 
and  does  not  affect  the  substantive 
rights  or  obligations  of  any  person, 
notice  and  public  procedure  are  not 
required  pursuant  to  5  U.S.C.  553(a)(2) 
and  (b)(B).  For  the  same  reasons,  a 
delayed  effective  date  is  not  required 
pursuant  to  5  U.S.C.  553(a)(2)  and  (d)(3). 
This  rule  is  not  a  "significant  regulatory 
action"  for  purposes  of  Executive  Order 
12866,  and  is  not  a  major  rule  under  the 
Congressional  Review  Act,  5  U.S.C.  801 
et  seq. 

List  of  Subjects  in  Part  1300 

Air  carriers.  Disaster  assistance.  Loan 
programs — transportation.  Reporting 
and  recordkeeping  requirements. 

Dated:  March  26.  2002. 
Mitchell  E.  Daniels,  Jr.. 

Director.  Office  of  Management  and  Budget. 

For  reasons  set  forth  in  the  preamble 
and  under  the  authority  of  49  U.S.C. 
40101  note,  the  Office  of  Management 
and  Budget  amends  14  CFR  chapter  VI 
as  follows: 

CHAPTER  VI— AIR  TRANSPORTATION 
SYSTEM  STABILIZATION 

1.  The  heading  of  chapter  VI  is 
revised  to  read  as  set  forth  above. 

2.  A  new  subchapter  A.  consisting  of 
existing  part  1300.  is  added  to  chapter 
VI  to  read  as  follows: 

Subchaptar  A— Offica  of  Managamant  and 
Budget 

PART  1300— AVIATION  DISASTER 
REUEF— AIR  CARRIER  GUARANTEE 
LOAN  PROGRAM 

3.  The  authority  citation  for  part  1300 
continues  to  read  as  follows: 

Authority:  Title  I  of  Pub.  L.  107-42. 115 
Stat.  230  (49  U.S.C.  40101  note). 

4.  Add  §  1300.3  to  subpart  A  to  read 
as  follows: 

§  1 300.3    Supplafnantary  regulations  of  the 
Air  TransporWkMi  Stabilization  Board. 

(a)  The  regulations  in  this  part  are 
supplemented  by  the  regulations  of  the 
Air  Transportation  Stabilization  Board 
in  part  1310  of  this  chapter  in 
accordance  with  section  102(c)(2)(B)  of 
the  Act. 

(b)  This  part  and  part  1310  of  this 
chapter  jointly  govern  the  application 
procedures  and  the  requirements  for 
issuance  of  Federal  credit  instruments 
under  section  101(a)(1)  of  the  Act. 

[FR  Doc.  02-8430  Filed  4-8-02;  8:45  am] 
BHJJNQ  coca  31ia-01-P 


AIR  TRANSPORTATION 
STABILIZATION  BOARD 

14  CFR  Part  1310 

Adminiatrative  Regulatlona  for  Air 
Tranaportation  Stabilization  Board 
Under  Section  lOI(aKI)  of  the  Air 
Tranaportation  Safety  and  Syatem 
Stabilization  Act 

AGENCY:  Air  Transportation 
Stabilization  Board. 
ACTION:  Final  rule. 

summary:  These  regulations  are  issued 
by  the  Air  Transportation  Stabilization 
Board  under  section  102(c)(2)(B)  of  the 
Air  Transportation  Safety  and  System 
Stabilization  Act.  which  authorizes  the 
Air  Transportation  Stabilization  Board 
to  issue  supplemental  regulations  for 
the  issuance  of  federal  credit 
instnmients.  The  purpose  of  these 
regulations  is  to  provide  the  Board  with 
administrative  rules  and  procedures 
necessary  to  conduct  Board  business 
related  to  administering  the  air  carrier 
guarantee  loan  program.  These 
regulations  are  effective  upon 
publication. 

EFFECTIVE  DATE:  April  9.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  P.  Adams,  Jr.,  Executive  Director, 
Air  Transportation  Stabilization  Board, 
1120  Vermont  Avenue,  NW.,  Suite  970, 
Washington.  DC  20005.  at  (202)  775- 
8030  or  by  e-mail  to  atsb@do.treas.gov. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  terrorist  attacks  on 
September  11.  2001,  the  Federal 
Aviation  Administration  issued  a 
Federal  ground  stop  order  that 
prohibited  all  flights  to,  from,  and 
within  the  United  States.  Airports  did 
not  reopen  until  September  13  (except 
for  Reagan  National  Airport,  which 
partially  reopened  on  October  4.  2001). 
At  the  same  time,  consumer  demand  for 
passenger  air  services  declined 
significantly  after  the  terrorist  attacks. 
As  a  result,  the  U.S.  commercial 
aviation  industry  suffered  severe  losses 
that  have  placed  the  financial  survival 
of  many  air  carriers  at  risk,  in  part 
because  these  carriers  do  not  have 
adequate  access  to  credit  markets. 

To  address  the  viability  of  the  U.S. 
commercial  aviation  system.  Congress 
passed,  and  President  Bush  signed  into 
law,  the  Air  Transportation  Safety  and 
System  Stabilization  Act  (Pub.  L.  107- 
42)  (the  Act).  In  Section  102(b).  the  Act 
establishes  the  Air  Transportation 
Stabilization  Board  (the  "Board")  to 
enter  into  agreements  to  issue  loan 
guarantees  and  other  Federal  credit 
instruments  as  authorized.  The  Board  is 
composed  of  the  Chairman  of  the  Board 
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of  Governors  of  the  Federal  Reserve 
System  or  the  designee  of  the  Chairman 
(who  is  Chairman  of  the  Board),  the 
Secretary  of  Transportation  or  the 
designee  of  the  Secretary,  the  Secretary 
of  the  Treasury  or  the  designee  of  the 
Secretary,  and  the  Comptroller  General 
or  the  designee  of  the  Comptroller 
General  (who  is  a  nonvoting  member). 
The  Board  met  on  September  24,  2001 
to  discuss  the  administration  of  the  loan 
guarantee  program. 

On  October  12,  2001,  the  Office  oi 
Management  and  Budget  ("OMB") 
published  regulations  in  the  Federal 
Register  (14  CFR  Part  1300)  regarding 
application  procedures  and  minimum 
requirements  (66  FR  52270).  The  Board 
has  determined  that  it  is  appropriate  to 
issue  supplemental  administrative  rules 
and  procedures  to  facilitate  the  conduct 
of  Board  business.  These  rules  and 
procedures  reflect  the  fact  that  the 
Department  of  the  Treasury  will  provide 
extensive  administrative  services  to  the 
Board.  The  President,  acting  pursuant  to 
the  2001  Emergency  Supplemental 
Appropriations  Act  for  Recovery  fi'om 
and  Response  to  Terrorist  Attacks  on  the 
United  States  (Pub.  L.  107-38), 
transferred  funds  to  the  Departmental 
Offices,  Department  of  the  Treasiny,  so 
that  the  Departmental  Offices  is  able  to 
provide  the  necessary  resoinces  for  staff, 
facilities,  equipment,  and  other  support 
for  the  Board  to  administer  the 
guaranteed  loan  program  for  the  airline 
industry.  Accordingly,  the  Board  has 
determined  that  the  administrative 
operations  of  the  Board  will  be 
conducted  in  accordance  with  the 
applicable  administrative  authorities  of 
the  Department  of  the  Treasiuy;  and  that 
the  relevant  administrative  regulations 
of  the  Department  of  the  Treasury  will 
be  followed  by,  and  applied  by,  die 
Board. 

The  Board  concludes  that  it  may 
publish  these  rules  without  first 
obtaining  public  comment  and  without 
a  delayed  effective  date.  Section  553(a) 
of  the  Administrative  Procedure  Act 
exempts  fi-om  its  rulemaking 
requirements  those  agency  actions  that 
concern  "loans,  grants,  benefits,  or 
contracts."  5  U.S.C.  553(a).  Since  the 
Board's  administrative  rules  and 
procedures  concern  the  loan  guarantee 
program,  this  issuance  falls  virithin  this 
exception  to  the  requirements  otherwise 
imposed  by  section  553. 

Moreover,  to  the  extent  that  section 
553's  notice-and-comment  requirements 
may  apply  to  this  action,  we  conclude 
that  there  is  "good  cause"  under 
sections  553(b)(B)  and  553(d)  to  issue 
the  rule  without  prior  public  comment, 
effective  immediately.  These  regulations 
respond  to  an  emergency  economic 


condition  that  makes  compliance  with 
prior  notice  requirements  impracticable 
and  contrary  to  the  public  interest.  In 
requiring  OMB  to  issue  application 
regulations  within  14  days  of  passage  of 
the  Act,  Congress  plainly  intended  to 
ensure  that  the  loan  guarantee  program 
be  implemented  as  swiftly  as  possible. 
Moreover,  OMB's  regulations  permit  the 
filing  of  an  application  immediately. 
The  public  interest  is  therefore  served 
by  having  these  regulations  become 
effective  upon  publication,  so  that  the 
Board  can  begin  operations,  and  air 
carriers  can  submit  applications  to  the 
Board  at  their  earliest  convenience. 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply.  It  has 
also  been  determined  that  this  rule  is 
not  a  significant  regulatory  action  for 
,  purposes  of  Executive  Order  12866. 

List  of  Subjects  in  Part  1310 

Air  carriers,  Disaster  assistance.  Loan 
programs — ^transportation.  Reporting 
and  recordkeeping  requirements. 

Dated:  April  1,2002. 
Joseph  P.  Adams,  Jr.. 

Executive  Director,  Air  Transportation 
Stabilization  Board. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  40101  note,  the  Air 
Transportation  Stabilization  Board 
amends  14  CFR  chapter  VI  as  follows: 

1.  A  new  subchapter  B,  consisting  of 
part  1310,  is  added  to  chapter  VI  to  read 
as  follows:  . 

Sut>chapter  B — Air  Transportation 
Stabilization  Board 

PART  1310— AIR  CARRIER 
GUARANTEE  LOAN  PROGRAM 
ADMINISTRATIVE  REGULATIONS 


Purpose  and  scope. 
Composition  of  the  Board. 
Authority  of  the  Board. 
Offices. 

Meetings  and  actions  of  the  Board. 
Staff. 

Communications  with  the  Board. 
Freedom  of  Information  Act. 
Restrictions  on  lobbying. 
Government-wide  debarment  and 


Sec. 

1310.1 

1310.2 

1310.3 

1310.4 

1310.5 

1310.6 

1310.7 

1310.8 

1310.9 

1310.10 

suspension. 
1310.11     Regulations  of  the  Office  of 

Management  and  Budget. 
1310.20    Amendments. 

Authority:  Title  I  of  Pub.  L.  107-42, 115 
Stat.  230  (49  U.S.C.  40101  note). 

§  1 31 0.1    Purpose  and  scope. 

This  part  is  issued  by  the  Air 
Transportation  Stabilization  Board 
pvu-suant  to  Section  102(c)(2)(B)  of  the 
Air  Transportation  Safety  and  System 


Stabilization  Act.  Public  Law  107-42, 
115  Stat.  230  (Act).  This  part  describes 
the  Board's  authorities,  organizational 
structvne.  the  rules  by  which  the  Board 
takes  actions,  and  procedures  for  public 
access  to  Board  records. 

§  1310.2    Composition  of  ttie  Board. 

The  Board  consists  of  the  Chairman  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System  or  the  designee  of  the 
Chairman,  who  acts  as  Chairman  of  the 
Board,  the  Secretary  of  the  Treasury  or 
the  designee  of  the  Secretary,  the 
Secretary  of  Transportation  or  the 
designee  of  the  Secretary,  and  the 
Comptroller  General  of  the  United 
States  or  the  designee  of  the  Comptroller 
General,  who  serves  as  a  nonvoting 
member.  The  Comptroller  General  of  the 
United  States  or  the  designee  of  the 
Comptroller  General,  who  serves  as  a 
nonvoting  member,  shall  not  be 
involved  in  any  of  the  Board's 
discussions  or  deliberations  in 
connection  v«th  individual  loan 
guarantee  applications. 

§  1 31 0.3    Auttiority  of  tfte  Board. 

Pursuant  to  the  provisions  of  the  Act, 
the  Board  is  authorized  to  guarantee 
loans  provided  to  airlines  by  eligible 
lenders  in  accordance  with  the 
procedures,  rules,  and  regulations 
established  by  the  Board,  to  make  the    . 
determinations  authorized  by  the  Act, 
and  to  take  such  other  actions  as 
necessary  to  carry  out  its  functions 
specified  in  the  Act. 

§1310.4    Offices. 

The  principal  offices  of  the  Board  are 
at  1120  Vermont  Avenue,  N.W..  Suite 
970,  Washington,  D.C.  20005. 

§  1 31 0.5    Meetings  and  actions  of  the 
Board. 

(a)  Place  and  frequency.  The  Board 
meets,  on  the  call  of  the  Chairman,  in 
order  to  consider  matters  requiring 
action  by  the  Board.  The  time  and  place 
for  any  such  meeting  shall  be 
determined  by  the  members  of  the 
Board. 

(b)  Quorum  and  voting.  Two  voting 
members  of  the  Board  constitute  a 
quorum  for  the  transaction  of  business. 
All  decisions  and  determinations  of  the 
Board  shall  be  made  by  a  majority  vote 
of  the  voting  members.  All  votes  on 
determinations  of  the  Board  required  by 
the  Act  shall  be  recorded  in  the 
minutes.  A  Board  member  may  request 
that  any  vote  be  recorded  according  to 
individual  Board  members. 

(c)  Agenda  of  meetings.  As  a  general 
rule,  an  agenda  for  each  meeting  shall 
be  distributed  to  members  of  the  Board 
at  least  48  hours  in  advance  of  the  date 
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(b)  In  the  event  that  the  regulations  at 
part  21  of  tide  31  of  the  CFR 

GiiVifCPniipntlv  ara  amenHed  hv  the 


Govemmentwride  Requirements  For 
Drug-Free  Workplace  (Grants)")  of  tide 
31  ("Monev  and  Finance:  Treasinv")  of 


of  Management  and  Budget  in  part  1300 
of  this  chapter  in  accordance  with 
section  102(c)(2)(B)  of  the  Act. 
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of  the  meeting,  together  with  copies  of 
materials  relevant  to  the  agenda  items. 

(d)  Minutes.  The  Chief  Administrative 
Officer  shall  keep  minutes  of  each  Board 
meeting  and  of  action  taken  without  a 
meeting,  a  draft  of  which  is  to  be 
distributed  to  each  member  of  the  Board 
as  soon  as  practicable  after  each  meeting 
or  action.  To  the  extent  practicable,  the 
minutes  of  a  Board  meeting  shall  be 
corrected  and  approved  at  the  next 
meeting  of  the  Board. 

(e)  Use  of  conference  call 
communications  equipment.  Any 
member  may  participate  in  a  meeting  of 
the  Board  through  the  use  of  conference 
call,  telephone  or  similar 
communications  equipment,  by  means 
of  which  all  persons  participating  in  the 
meeting  can  simultaneously  speak  to 
and  hear  each  other.  Any  member  so 
participating  in  a  meeting  shall  be 
deemed  present  for  all  purposes,  except 
that  the  Comptroller  General  of  the 
United'States  or  the  designee  of  the 
Comptroller  General,  who  serves  as  a 
nonvoting  member,  shall  not  participate 
in  any  of  the  Board's  discussions  or 
deliberations  in  connection  with 
individual  loan  guarantee  applications. 
Actions  taken  by  the  Board  at  meetings 
conducted  through  the  use  of  such 
equipment,  including  the  votes  of  each 
member,  shall  be  recorded  in  the  usual 
manner  in  the  minutes  of  the  meetings 
of  the  Board. 

(f)  Actions  between  meetings.  When, 
in  the  judgment  of  the  Chairman,  it  is 
desirable  for  the  Board  to  consider 
action  without  holding  a  meeting,  the 
relevant  information  and 
recommendations  for  action  may  be 
transmitted  to  the  members  by  the  Chief 
Administrative  Officer  and  the  voting 
members  may  communicate  their  votes 
to  the  Chairman  in  writing  (including  an 
action  signed  in  counterpart  by  each 
Board  member),  electronically,  or  orally 
(including  telephone  communication). 
Any  action  taken  under  this  paragraph 
has  the  same  effect  as  an  action  taken  at 
a  meeting.  Any  such  action  shall  be 
recorded  in  the  minutes.  If  a  voting 
member  believes  the  matter  should  be 
considered  at  a  meeting,  the  member 
may  so  notify  the  Chief  Administrative 
Officer  and  the  matter  will  be  scheduled 
for  consideration  at  a  meeting. 

(g)  Delegations  of  authority.  The 
Board  may  delegate  authority,  subject  to 
such  terms  and  conditions  as  the  Board 
deems  appropriate,  to  the  Executive 
Director,  the  Legal  Counsel,  or  the  Chief 
Administrative  Officer,  to  take  certain 
actions  not  required  by  the  Act  to  be 
taken  by  the  Board.  All  delegations  shall 
be  made  piusuant  to  resolutions  of  the 
Board  and  recorded  in  writing,  whether 
in  the  minutes  of  a  meeting  or 


otherwise.  Any  action  taken  pursuant  to 
delegated  authority  has  the  effect  of  an 
action  taken  by  the  Board. 

§1310.6    Staff. 

(a)  Executive  Director.  The  Executive 
Director  advises  and  assists  the  Board  in 
carrying  out  its  responsibilities  under 
the  Act,  provides  general  direction  with 
respect  to  the  administration  of  the 
Board's  actions,  directs  the  activities  of 
the  staff,  and  performs  such  other  duties 
as  the  Board  may  require. 

(b)  Legal  Counsel.  The  Legal  Coimsel 
provides  legal  advice  relating  to  the 
responsibilities  of  the  Board  and 
performs  such  other  duties  as  the 
Executive  Director  may  require. 

(c)  Chief  Administrative  Officer.  The 
Chief  Administrative  Officer  sends 
notice  of  all  meetings,  prepares  minutes 
of  all  meetings,  maintains  a  complete 
record  of  all  votes  and  actions  taken  by 
the  Board,  has  custody  of  all  records  of 
the  Board  and  performs  such  other 
duties  as  the  Executive  Director  may 
require. 

§  1 31 0.7    Communications  with  ttie  Board. 

Communications  with  the  Board  shall 
be  conducted  through  the  staff  of  the 
Board. 

§1310.8    Freedom  of  Information  Act 

While  the  Board  is  not  part  of  the 
Department  of  the  Treasury,  the  Board 
follows  the  regulations  promulgated  by 
the  Department  of  the  Treasiuy  at 
subpart  A  ("Freedom  of  Information 
Act")  of  part  1  ("Disclosure  of  Records") 
of  title  31  ("Money  and  Finance: 
Treasury")  of  the  Code  of  Federal 
Regidations  (CFR).  The  procedures  of  31 
CFR  1.1  through  1.7  shall  be  followed 
for  requesting  access  to  records 
maintained  by  the  Board,  and 
processing  such  requests.  Any  reference 
in  31  CFR  1.1  through  1.7  to  the 
"Department  of  the  Treasury,"  the 
"Department"  or  to  a  "biweau,"  shall  be 
construed  to  refer  to  the  Board.  In  the 
event  that  the  regulations  at  subpart  A 
of  part  1  of  title  31  of  the  CFR 
subsequently  are  amended  by  the 
Department  of  the  Treasury,  the  Board 
will  follow  those  amended  regulations. 
The  following  additional  information  is 
provided  to  implement  31  CFR  1.1 
through  1.7  widi  respect  to  the  Board. 

(a)  Public  reading  room.  The  public 
reading  room  for  the  Board  is  the 
Treasury  Department  Library.  The 
Library  is  located  in  the  Main  Treasiiry 
Building,  1500  Permsylvania  Avenue, 
NW.,  Washington,  DC  20220.  For 
building  security  purposes,  visitors  are 
required  to  make  an  appointment  by 
calling  202-622-0990. 


(b)  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(h)  as 
to  whether  to  grant  requests  for  records 
of  the  Board  will  be  made  by  the  Chief 
Administrative  Officer  or  the  designate 
of  such  official.  Requests  for  records 
should  be  addressed  to:  Freedom  of    v 
Information  Request,  Air  Transportation 
Stabilization  Board,  Assistant  Director, 
Disclosure  Services,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 

(c)  Administrative  appeal  of  initial 
determination  to  deny  records.  (1) 
Appellate  determinations  imder  31  CFR 
1.5(i)  with  respect  to  records  of  the 
Board  will  be  made  by  the  Executive 
Director,  or  the  delegate  of  such  official. 

(2)  Appellate  determinations  with 
respect  to  requests  for  expedited 
processing  shall  be  made  by  the 
Executive  Director  or  the  delegate  of 
such  official. 

(3)  Appeals  should  be  addressed  to: 
Freedom  of  Information  Appeal,  Air 
Transportation  Stabilization  Board, 
Assistant  Director,  Disclosure  Services, 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  SlW., 
Washington,  DC  20220. 

(d)  Delivery  of  process.  Service  of 
process  will  be  received  by  the  Legal 
Coimsel  of  the  Board  or  the  delegate  of 
such  official  and  shall  be  delivered  to 
the  following  location:  Legal  Counsel, 
Air  Transportation  Stabilization  Board, 
1120  Vermont  Avenue,  NW.,  Suite  970, 
Washington,  DC  20005. 

§  1 31 0.9    Restrictions  on  lobbying. 

(a)  While  the  Board  is  not  part  of  the 
Department  of  the  Treasury,  the 
regulations  promulgated  by  the 
Department  of  the  Treasiuy  at  part  21 
("New  Restrictions  on  Lobbying")  of 
tide  31  ("Money  and  Finance: 
Treasury")  of  the  Code  of  Federal 
Regulations  (CFR),  including  the 
appendices  thereto,  are  applicable  in 
connection  with  any  of  the  following 
covered  Federal  actions:  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,. loan,  or 
cooperative  agreement.  The  regulations 
promulgated  by  the  Department  of  the 
Treasury  at  31  CFR  part  21  also  are 
applicable  to  a  request  for,  or  receipt  of, 
any  Federal  contract,  grant,  loan  or 
cooperative  agreement;  and  to  a  request 
for,  or  receipt  of,  a  commitment 
providing  for  the  United  States  to  insure 
or  guarantee  a  loan.  These  terms  are 
defined  in  31  CFR  21.105. 
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(b)  In  the  event  that  the  regulations  at 
part  21  of  tide  31  of  the  CFR 
subsequenUy  are  amended  by  the 
Department  of  the  Treasury,  the  Board 
will  follow  those  amended  regulations. 

§1310.10    Govemmentwide  debarment  and 
suspension. 

While  the  Board  is  not  part  of  the 
Department  of  the  Treasury,  the 
regulations  promulgated  by  the 
Department  of  the  Treasury  at  subpart  A 
("General"),  subpart  B  ("Effect  of 
Action"),  subpart  C  ("Debarment"), 
subpart  D  ("Suspension"),  and  subpart 
E  ("Responsibilities  of  GSA,  Agency  and 
Participants")  of  part  19 
("Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 


Govemmentwide  Requirements  For 
Dmg-Free  Workplace  (Grants)")  of  tide 
31  ("Money  and  Finance:  Treasury")  of 
the  Code  of  Federal  Regulations  (CFR) 
are  applicable  to  the  Board.  Any 
reference  in  31  CFR  part  19  to  the 
"Department  of  the  "Treasury"  or  th6 
"Department"  shall  be  construed  to 
refer  to  the  Board.  In  the  event  that  the 
regulations  at  subpart  A,  B,  C,  D  or  E  of 
part  19  of  title  31  of  the  CFR 
subsequently  are  amended  by  the 
Department  of  the  Treasury,  the  Board 
will  follow  those  amended  regulations. 

§  1 31 0.1 1    Regulations  of  the  Office  of 
Management  and  Budget. 

(a)  The  regulations  in  this  part 
supplement  the  regulations  of  the  Office 


of  Management  and  Budget  in  part  1300 
of  this  chapter  in  accordance  with 
section  102(c)(2)(B)  of  the  Act. 

(b)  This  part  and  part  1300  of  this 
chapter  jointiy  govern  the  application 
procedures  and  the  requirements  for 
issuance  of  Federal  credit  instruments 
under  section  101(a)(1)  of  the  Act. 

§  1 31 0.20    Amendments. 

The  procedures  in  this  part  may  be 
adopted  or  amended,  or  new  procedures 
may  be  adopted,  only  by  majority  vote 
of  the  Board.  Authority  to  adopt  or 
amend  these  procedures  may  not  be 
delegated. 
[FR  Doc.  02-8431  Filed  4-8-02;  8:45  am) 

BILUNG  CODE  4810-25-P 


Tuesday, 
Aoril  9.  2002 


17264 


Federal  Register / Vol.  67.  No.  68 /Tuesday,  April  9,  2002 /Rules  and  Regulations 


DEPARTMENT  OF  LABOR 


and  in  recognition  of  a  need  generally         worksite  locations  and  expanding  the 
to  update  the  rules  governing  the  covered  disclosures  to  include  all 


®  1=^ 


Tuesday, 
April  9,  2002 


Part  V 


Department  of  Labor 

Pension  and  Welfare  Benefits 
Administration 


29  CFR  Part  2520 

Final  Rules  Relating  to  Use  of  Electronic 
Communication  and  Recordkeeping 
Technologies  by  Employee  Pension  and 
Welfare  Benefit  Plans;  Final  Rule 


Federal  Register / Vol.  67,  No.  68 /Tuesday,  April  9.  2002 /Rules  and  Regulations 


17265 


no  basis  for  continuing  to  limit  the  safe       is  othenvise  provided  notice  of  the  to  whom  disclosures  will  be  made 

harbor  toparticipants.  availability  of  a  dociunent,  requiring  electronically.  The  established 


17264  Federal  Register /Vol.  67,  No.  68 /Tuesday,  April  9,  2002 /Rules  and  Regulations 


DEPARTMENT  OF  LABOR 

PenskMi  and  Welfare  Benefits 
Administration 

29  CFR  Part  2520 
Ah  1210-AA71 

Rnal  Rules  Relating  to  Use  of 
Electronic  Communication  and 
Recordkeeping  Teciinologies  by 
Employee  Pension  and  Welfare  Benefit 
Plans 

agency:  Pension  and  Welfare  Benefits 
Administration.  Department  of  Labor. 
ACTION:  Notice  of  final  rulemaking. 


SUMMARY:  This  document  contains  final 
rules  under  Title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  (ERISA),  concerning  the 
disclosure  of  certain  employee  benefit 
plan  information  through  electronic 
media,  and  the  maintenance  and 
retention  of  employee  benefit  plan 
records  in  electronic  form.  The  rules 
establish  a  safe  harbor  pursuant  to 
which  all  pension  and  welfare  benefit 
plans  covered  by  Title  I  of  ERISA  may 
use  electronic  media  to  satisfy 
disclosiu'e  obligations  under  Title  I  of 
ERISA.  The  rules  also  provide  standards 
concerning  the  use  of  electronic  media 
in  the  maintenance  and  retention  of 
records  required  by  sections  107  and 
209  of  ERISA.  The  rules  affect  employee 
pension  and  welfare  benefit  plans, 
including  group  health  plans,  plan 
sponsors,  administrators  and 
fiduciaries,  and  plan  participants  and 
beneficiaries. 

DATES:  Effective  Date:  These  regulations 
are  effective  October  9,  2002. 

Applicability  Date:  The  requirements 
of  §  2520.107-1  apply  as  of  the  first  day 
of  the  first  plan  year  beginning  on  or 
after  October  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  ' 
Katherine  D.  Lewis,  Office  of 
Regulations  and  Interpretations,  Pension 
and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.  Washington. 
DC,  20210,  (202)  693-8523  (not  a  toll- 
free  niunber). 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Pursuant  to  section  1510(a)  of  the 
Taxpayer  Relief  Act  of  1997  (TRA  '97) ' 


and  in  recognition  of  a  need  generally 
to  update  the  rules  governing  the 
distribution  of  disclosure  materials  by 
employee  benefit  plans  under  the 
Employee  Retirement  Income  Security 
Act  of  1974.  as  amended  (ERISA  or  the 
Act),  the  Department  of  Labor,  on 
January  28, 1999,  published  a  notice  of 
proposed  rulemaking  and  a  request  for 
public  comments  on  elecUonic 
disclosure  and  recordkeeping  issues  (64 
FR  4506).  In  general,  that  notice 
contained  a  proposal  to  expand  the 
electronic  disclosure  safe  harbor 
applicable  to  group  health  plans,  at 
§  2520.104b-l(c),  to  all  pension  and 
welfare  benefit  plans  Covered  by  Title  I 
of  ERISA.  2  The  proposal  also  would 
expand  the  disclosure  documents 
covered  by  the  safe  harbor  to  include,  in 
addition  to  summary  plan  descriptions 
(SPDs)  and  related  disclosures,  the 
distribution  of  summary  annual  reports 
(SARs).  In  addition,  the  notice 
contained  proposed  standards 
applicable  to  the  use  of  electronic 
media,  including  electronic  storage  and 
automated  data  processing  systems,  for 
the  maintenance  and  retention  of 
records  required  by  sections  107  and 
209  of  ERISA.  As  with  the  interim  rule 
for  group  health  plans,  the  Department 
indicated  in  the  preamble  to  the 
proposal  that  the  safe  harbor  was  not 
intended  to  represent  the  exclusive 
means  by  which  the  requirements  of 
§  2520.104b-l  may  be  satisfied  using 
electronic  media.  Rather,  electronic 
disclosures  meeting  the  conditions  of 
the  safe  harbor  would  be  deemed  to 
satisfy  the  disclosure  requirements  • 
under  §2520.104b-l. 

The  following  is  an  overview  of  the 
public  comments  received  on  the 
proposed  and  interim  rules  and  the 
changes  in  the  final  regulations  made  in 
response  to  the  comments^ 

B.  Disclosure  Through  Electronic 
Media— 29  CFR  2520.104b-l(c) 

As  proposed,  the  availability  of  the 
safe  harbor  was  limited  to  participants 
who  have  effective  access  to 
electronically  furnished  documents  at 
their  work  place.  Most  of  the 
commenters  supported  broadening  the 
scope  of  the  safe  harbor  to  encompass 
disclosures  to  individuals  (i.e.,  both 
participants  and  beneficiaries)  beyond 


'  Section  lS10(a)  of  the  TRA  '97  directs  the 
Secretary  of  Labor  and  the  Secretary  of  the  Treasury 
to  issue  guidance  designed  to  interpret  the  notice, 
election,  consent,  disclosure,  time  requirements, 
and  related  recordkeeping  requirements  of  ERISA 
and  the  Internal  Revenue  Code,  respectively,  as 
applied  to  the  use  of  new  technologies  by  sponsors 


and  administrators  of  retirement  plans.  Pub.  L  105- 
34,  enacted  August  5.  1997. 

'The  safe  harbor  was  established  in  an  interim 
rule  for  group  health  plans  published  in  the  Federal 
Regiater  on  April  8. 1997  (62  FR  16979).  The 
Department  received  five  comments  on  the  interim 
rule  that  addressed  electronic  disclosure  issues.  The 
proposed  and  interim  rules  are  being  finalized   ^ 
concurrently  in  this  document  to  facilitate 
consideration  of  the  full  range  of  issues  raised  by 
public  comments. 


worksite  locations  and  expanding  the 
covered  disclosures  to  include  all 
documents  required  to  be  disclosed 
imder  Title  I  of  ERISA,  rather  than  just 
SPDs  and  related  documents  and  SARs. 

Expand  Safe  Harbor  To  Include 
Distributions  to  Participants  and 
Beneficiaries  Outside  the  Workplace 

Most  of  the  commenters  supported 
expanding  the  safe  harbor  to  permit  the 
electronic  delivery  of  documents  to 
places  other  than  worksite  locations 
when  a  participant  or  beneficiary 
voluntarily  elects  to  have  documents 
furnished  by  such  means.  A  number  of 
these  commenters  suggested  that  any 
such  electronic  notice  should  include  a 
reminder  to  participants  and 
beneficiaries  of  the  need  to  apprise  the 
plan  administrator  of  any  changes  that 
may  affect  the  receipt  of  the  disclosures 
(e.g..  a  change  in  e-mail  address).  One 
commenter  indicated  that,  if  electronic 
distributions  beyond  the  worksite  are 
permitted  at  the  election  of  participants 
and  beneficiaries,  participants  and 
beneficiaries  should  be  afforded  the 
opportunity  to  change  their  election  at 
any  time.  Another  commenter  argued 
that  electronic  distributions  beyond 
worksite  locations  should  not  be 
included  in  the  safe  harbor  because  plan 
sponsors  have  no  means  of  determining 
whether  participants  and  beneficiaries 
have  the  electronic  technology 
necessary  for  receiving  such 
information. 

The  Department  is  persuaded  that 
where  participants  and  beneficiaries 
have  access  to  electronic  information 
systems  beyond  the  workplace  (e.g., 
Internet-based  systems)  that  will,  as 
determined  by  the  participant  or 
beneficiary,  provide  an  acceptable 
means  by  which  to  access  plan 
information,  neither  plans  nor 
participants  and  beneficiaries  should  be 
discouraged  from  utilizing  such  systems 
for  plan-related  communications. 
Accordingly,  the  Department  has 
modified  and  expanded  the  safe  harbor 
to  encompass  electronic  delivery  of  plan 
information  beyond  the  workplace  to 
participants,  beneficiaries  and  other 
persons  entitied  to  disclosiues  under 
Tide  I  of  ERISA  where,  as  discussed 
below,  certain  conditions  designed  to 
protect  participants,  beneficiaries  and 
such  other  persons  are  satisfied. 
Because  the  proposal  was  limited  to  the 
furnishing  of  information  electronically 
to  individuals  at  worksite  locations,  the 
proposed  safe  harbor  necessarily 
applied  only  to  disclosures  fiunished  to 
participants.  With  the  expansion  of  the 
safe  harbor  to  include  the  electronic 
distribution  of  documents  beyond 
worksite  locations,  the  Department  sees 
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no  basis  for  continuing  to  limit  the  safe 
harbor  toparticipants. 

As  revised,  the  safe  harbor  applies  to 
commiuiications  through  electronic, 
media  with  two  categories  of 
individuals  (described  in  paragraph 
(c)(2)  of  §  2520.104b-l).  The  first 
category  of  individuals  is  participants 
who.  similar  to  the  proposed  safe 
harbor,  have  the  ability  to  effectively 
access  dociunents  furnished  in 
electronic  form  at  any  location  where 
the  participant  is  reasonably  expected  to 
perform  his  or  her  duties  as  an 
employee  and  with  respect  to  whom 
access  to  the  employer's  or  plan 
sponsor's  electronic  information  system 
is  an  integral  part  of  those  duties.  See 
§2520.104b-l(c)(2)(i).  The  second 
category  of  individuals  is  participants, 
beneficiaries  and  other  persons  entiUed 
to  plan  disclosures  imder  Title  I  of 
ERISA  who  consent  to  receiving 
documents  electronically.  A  discussion 
of  comments  received  and  the 
application  of  the  regulation  to  each  of 
these  categories  follows. 

I  The  provisions  governing  the  first 
category  of  individuals  have  been 
modified  fi-om  the  proposal  in  two 
respects.  As  indicated  by  the  foregoing 
description,  the  Department  has 
eliminated  use  of  the  term  "worksite," 
but  has  retained  the  general  concept.  In 
this  regard,  the  revised  language — "any 
location  where  a  participant  is 
reasonably  expected  to  perform  his  or 
her  duties  as  an  employee" — is  intended 
to  make  clear  that  the  safe  harbor 
extends  to  employees  who  work  at 
home  or  who  may  be  on  travel,  provided 
that  they  have  ready  access  to  the 
employer's  information  system. 

I  Some  commenters  recommended 
eliminating  the  requirement  that  access 
to  the  employer's  or  plan  sponsor's 
information  system  be  an  integral  part  of 
the  participant's  duties.  The 
commenters  argued  that  the  availability 
of  a  computer  kiosk  in  a  common  area 
at  a  participant's  workplace  should  be 
sufficient  to  satisfy  the  access 
requirement.  The  Department  disagrees. 
As  stated  in  the  proposal,  the 
Department  believes  that  the  actual 
location  of  an  employee's  work  is  less 
important  than  the  employee  being 
expected  to  regularly  access  the 
ranployer's  electronic  information 
system  and,  therefore,  more  likely  to 
receive  timely  communication  of  plan 
information.  The  Department  has  long 
held  the  view  that,  where  documents 
are  required  to  be  furnished  to 
participants,  it  is  not  acceptable  merely 
to  make  the  documents  available  in  a 
location  frequented  by  participants.  See 
§  2520.104b-l(b).  The  Department 
believes  that,  even  where  a  participant 


is  otherwise  provided  notice  of  the 
availability  of  a  document,  requiring 
participants  to  physically  seek  out  the 
documents  in  common  areas  of  the 
workplace  will  be  a  disincentive  for 
participants  to  obtain  and  review 
important  information  affecting  their 
ri^ts,  benefits,  and  obligations  imder 
their  plan.  Accordingly,  while  the  use  of 
electronic  information  systems  in 
common  areas  of  the  workplace  may  be 
an  appropriate  means  by  which  to  make 
plan  information  available  for 
inspection,  as  a  supplemental  method  of 
disclosure,  or  as  a  way  to  access 
additional  non-mandated  materials,  it  is 
not  an  appropriate  means  by  which  to 
deliver  documents  required  to  be 
furnished  to  participants. 

Second,  the  Department  has 
eliminated  the  requirement  that 
participants  have  the  opportunity  to 
readily  convert  furnished  documents 
from  electronic  form  to  paper  form  free 
of  charge.  A  number  of  commenters 
questioned  the  need  for  this 
requirement  if  participants  have  the 
ability  to  obtain  paper  versions  of 
electronically  furnished  documents. 
Commenters  also  raised  questions  as  to 
the  application  of  this  requirement 
when  employees  are  on  travel  or 
worksite  locations  where  printers  are 
not  readily  available.  The  Department  is 
persuaded  that  this  requirement  is  not 
necessary  where  participants  have  the 
right  to  request  and  obtain  paper 
versions  of  the  electronically  furnished 
documents.3 

The  second  category  of  individuals  to 
whom  dociunents  may  be  furnished 
electronically  imder  the  expanded  safe 
harbor  is  participants,  beneficiaries  and 
other  persons  entiUed  to  disclosure 
documents  under  Title  I  who  consent  to 
receive  such  documents  electronically. 
See  §  2520.104b-l(c)(2)(ii).  The 
furnishing  of  documents  to  this  category 
of  individuals  assumes  the  furnishing  of 
documents  electronically  beyond  the 
workplace  and,  therefore,  the  utilization 
of  electronic  information  systems 
beyond  the  control  of  the  plan  or  plan 
sponsor.  For  this  reason,  the  safe  harbor 
establishes  conditions  that  are  intended 
to  ensure  the  adequacy  of  the 
information  system  for  the  individuals 


3  If  a  document  is  required  by  the  Act,  or 
regulations  issued  thereunder,  to  be  furnished 
without  charge  to  participants  and  beneficiaries, 
plan  administrators  availing  themselves  of  the  safe 
harbor  must  furnish  to  participants  and 
beneficiaries  without  charge  a  paper  version  of  any 
such  document  transmitted  electronically.  On  the 
other  hand,  if  an  administrator  is  permitted  to 
impose  a  reasonable  charge  for  a  document,  the 
administrator  may  impose  a  reasonable  charge  for 
furnishing  a  paper  version  of  the  document  under 
this  safe  harbor  (§  252.104b-l(c)).  Also  see:  29  CFR 
2520.104b-30. 


to  whom  disclosures  will  be  made 
electronically.  The  established 
conditions  take  into  account  both 
suggestions  of  the  commenters  and 
provisions  of  the  Electronic  Signatures 
in  Global  and  National  Commerce  Act 
(the  E-SIGN  Act)  relating  to  consumer 
disclosure  and  consent  with  regard  to 
electronic  communications.^ 

As  expanded,  the  safe  harbor 
conditions  electronic  communications 
beyond  the  workplace  on  the  individual 
to  whom  disclosure  is  being  made 
affirmatively  consenting  to  receive 
documents  electronically.  In  the  case  of 
documents  to  be  furnished  through  the 
Internet  or  other  electronic 
communication  network,  the  individual 
must,  in  addition  to  providing  an 
address  for  the  receipt  of  documents 
electronically,,  consent  or  confirm 
consent  electronically  in  a  manner  that 
reasonably  demonstrates  the 
individual's  ability  to  access 
information  in  the  electronic  form  that 
will  be  used.  Such  confirmation  will  not 
only  ensure  the  compatibility  of  the 
hardware  and  software  of  the  individual 
and  the  plan,  but  will  also  serve  to 
evidence  that  the  administrator  has 
taken  appropriate  and  necessary 
measures  reasonably  calculated  to 
ensure  that  the  system  for  furnishing 
documents  results  in  actual  receipt,  as 
required  by  paragraph  (c)(l)(i)(A).  See 
§2520.104b-l(c)(2)(ii)(B).  The 
requirement  for  an  e-mail  address  and 
electronic  confirmation  would  not  apply 
where  the  means  of  electronic 
communication  is  via  CD,  DVD  or 
similar  media  not  dependent  on 
electronic  transmission  of  the 
documents  to  the  participant  or 
beneficiary.  See  §  2520.104b- 
l(c)(2)(ii)(A) 

As  noted  earlier,  making  electronic 
information  systems  available  in 
common  areas  of  the  workplace  (e.g., 
computer  kiosks)  is  not,  in  the 
Department's  view,  a  permissible  means 
by  which  to  deliver  documents  required 
to  be  furnished  to  participants. 

In  an  effort  to  ensure  that  all  parties 
understand  the  nature  of,  and 
requirements  for,  such  communications, 
reliance  on  the  safe  harbor  also  is 
conditioned  on  the  individual  being 
provided,  prior  to  his  or  her  consent,  a 
clear  and  conspicuous  statement 
containing  certain  specified 
information.  The  statement  must 
identify  the  dociunents  or  categories  of 
documents  to  which  the  consent  would 
apply;  explain  that  consent  may  be 
withdrav«rn  at  any  time  without  charge; 
describe  procedures  for  withdrawing 


*Pub.  L.  106-229. 114  Stat.  464  (2000)  (codified 
at  15  U.S.C  7001  et  seq.) 
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consent  or  updating  address  or  other 
information;  explain  the  right  of  the 
individual  to  request  and  obtain  a  paper 
version  of  the  electronically  furnished 
dociunent(s),  including  whether  the 
paper  version  will  be  provided  free  of 
charge;  and  identify  any  software  and 
hardware  requirements  to  access  and 
retain  the  identified  documents  to  be 
provided  electronically.  The 
Department  believes  that  the  foregoing 
will  provide  participants  and 
beneficiaries  with  the  basic  information 
necessary  to  make  an  informed  decision 
about  receiving  docvunents 
electronically. 

The  Department  recognizes  that  there 
may  be  additional  information  that 
administrators  believa  should  or  must 
be  communicated  in  conjunction  with 
this  disclosure,  including,  as  suggested 
by  commenters,  an  explanation  of  the 
importance  of  keeping  the  plan  or  plan 
sponsor  apprised  of  changes  that  may 
affect  the  communication  of  plan 
information.  The  requirements  for  a 
clear  and  conspicuous  statement  are  not 
intended  to  limit  the  ability  of  plan 
administrators  to  include  information, 
in  addition  to  that  required,  they  believe 
is  important  to  participants  and 
beneficiaries,  but  rather  to  ensure  that 
the  communicated  information  is  both 
brought  to  the  attention  of  the  electing 
individual  and  set  forth  in  a  reasonably 
understandable  manner. 

Recognizing  that  there  may  be  system 
or  other  changes  that  may  affect  the 
electronic  furnishing  of  documents,  the 
safe  harbor  requires  that  where  there  are 
changes  in  hardware  or  software  that 
may  create  a  material  risk  that  an 
individual  will  not  be  able  to  access 
dociunents  electronically,  the 
individual  must  be  provided  a  statement 
of  the  revised  hardware  or  software 
requirements  for  access  to  and  retention 
of  electronically  furnished  documents, 
as  well  as  the  right  to  withdraw  consent 
without  charge.  Following  notice  of  the 
hardware  or  software  changes  and  the 
right  to  withdraw  consent,  the 
individual  must  again  affirmatively 
consent  to  receive  documents 
electronically.  This  condition  is 
intended  to  afford  participants  and 
beneficiaries  the  opport^lnity  to  fully 
assess  and  reconfirm  the  compatibility 
of  the  system  changes  with  their  ability 
to  access  and  retain  documents.  * 

Expand  Scope  of  Safe  Harbor  To  Cover 
Odier  Disclosures 

As  proposed,  the  safe  harbor  covered 
the  distribution  of  SPDs,  siunmaries  of 
changes  to  the  SPD  and  siunmary 
aimual  reports.  Many  conunenters 
requested  that  the  scope  of  the  safe 
harbor  for  electronic  disclosiues  be 


expanded  in  the  final  regulation  to 
include  additional  disclosures  required 
under  Title  I  of  ERISA.  The  commenters 
specifically  identified:  individual 
benefit  statements  under  section  105(c) 
of  ERISA;  investment-related 
information  required  to  be  provided  to 
participants  and  beneficiaries  in  the 
case  of  plan  fiduciaries  seeking  to  be 
covered  by  section  404(c)  of  ERISA; 
COBRA  notifications  under  sections  606 
of  ERISA;  qualified  domestic  relations 
order  (QDRO)  notifications  under 
section  206(d)(3)  of  ERISA;  qualified 
medical  child  support  order  (QMCSO) 
notifications  under  section  609  of 
ERISA;  information  concerning 
participant  loans  under  section 
408(b)(1)  of  ERISA;  and  information 
required  to  be  furnished  or  made 
available  for  inspection  under  sections 
104(b)(2)  and  104(b)(4)  of  ERISA  in 
response  to  a  request  from  a  participant 
or  beneficiary. 

The  Department  is  persuaded  that, 
with  safeguards  to  protect  the 
confidentiality  of  personal  information, 
the  safe  harbor  should  be  expanded  to 
include  the  transmittal  of  all  dociunents 
required  to  be  furnished  or  made 
available  imder  Tide  I  of  ERISA  and  the 
regulations  issued  thereunder  that  are 
within  the  jurisdiction  of  the 
Department  of  Labor.*  In  this  regard,  the 
Department  believes  that  the  general 
standard  applicable  to  the  distribution 
of  documents  under  §  2520.104b-l(b)— 
requiring  plan  administrators  to  use 
measures  reasonably  calculated  to 
ensure  actual  receipt — would  appear 
generally  applicable  to  documents 
required  to  be  distributed  under  Title  I. 
The  Department  notes  that  when 
§  2520.104b-l  was  originally  adopted  in 
1977,  the  primary  disclosine  documents 
imder  Title  I  were  set  forth  in  Part  1  of 
Title  I.  Since  that  time,  the  statute  has 
been  amended  to  incorporate  disclosiue 
and  notice  requirements  relating  to 
qualified  domestic  relations  orders 
under  Part  2,  qualified  medical  child 
support  orders  under  Part  6, 
continuation  coverage  rights  under  Part 
6,  and  creditable  coverage  and  related 
disclosures  under  Part  7  of  Tide  I,  and 
the  Department  has  adopted  regulations 
under  section  404(c).  among  others.  The 


'The  Department  notes  that  5  2510.104b-l, 
including  the  provisions  of  the  safe  harbor,  do  not 
extend  to  certain  disclosures  required  under 
provisions  of  Part  2  or  Part  3  of  the  Act  over  which 
the  Department  of  the  Treasury  has  regulatory  and 
interpretative  authority  pursuant  to  Reorganization 
Plan  No.  4  of  1978.  A  new  paragraph  (e)  has  been 
added  to  the  final  regulation  to  note  this  limitation. 
Plan  administrators  and  others  should  refer  to 
regulations  and  guidance  issued  by  the  Department 
of  the  Treasury  for  information  on  the  use  of 
electronic  communication  technologies  to  satisfy 
disclosure  obligations  within  its  jurisdiction. 


general  application  of  the  standards 
under  §  2520.104b-l  was  most  recenUy 
recognized  by  the  Department  in  the 
revised  claims  procedure  regulations 
adopted  on  November  21,  2000.  In  those 
regulations,  the  Depaitment  specifically 
referenced  the  applicability  of  the 
electronic  distribution  safe  harbor 
standards  set  forth  in  paragraph  (c)  of 
§2520.104b-l  to  benefit 
determinations.^  For  these  reasons,  the 
Department  believes  it  is  appropriate  to 
amend  §  2520.104b-l  to  apply  to 
disclosures  under  Tide  I  generally, 
rather  than  limiting  its  application  to 
disclosures  of  SPDs  and  related 
disclosures  and  SARs.  In  this  regard,  the 
Department  is  making  conforming 
amendments  to  paragraphs  (a)  and  (b)  of 
§  2520.104b-l  to  accommodate  the 
extension  of  the  safe  harbor  to  Title  I 
disclosmes  generally,  as  well  as  clarify 
that  the  provisions  of  the  regulation, 
including  the  safe  harbor,  do  not  extend 
to  disclosures  within  the  jvuisdiction  of 
the  Department  of  the  Treasury. 

The  Department  wishes  to  note  that, 
while  the  scope  of  §  2520.104b-l  is 
being  expanded  to  encompass  the 
distribution  of  plan  disclosures  to 
participants,  beneficiaries,  and  certain 
other  individuals  imder  Tide  I,  the 
distribution  standards  of  revised 
§  2520.104b-l  do  not  alter  any 
requirements  otherwise  applicable  to 
specific  disclosiues,  such  as  the  party  to 
whom  the  disclosure  must  be  made,  the 
content  of  the  disclosure,  or  the  timing 
of  the  disclosure.  The  Department  also 
notes  that  the  standards  of  revised 
§  2520.104b-l  are  limited  to  plan 
disclosures  under  Tide  I  of  ERISA  and 
do  not  govern  other  commimications 
under  Tide  I,  for  example, 
commimications  from  participants  or 
beneficiaries  (such  as  spousal  consents), 
or  between  plan  administrators  and 
employers  or  other  plan  sponsors. 

Cvurendy,  the  manner  in  which 
applicants  may  notify  interested  persons 
of  the  pendency  of  a  proposed 
exemption  from  ERISA's  prohibited 
transaction  provisions,  including  the 
use  of  electronic  media,  is  determined 
on  a  case-by-case  basis  under  29  CFR 
2570.43.  The  Department  is  considering 
the  applicability  of  the  safe  harbor 
provided  by  this  nde  to  that  notice 
requirement.  In  this  regard,  the 
Department  invites  interested  parties  to 
submit  comments  and  views  concerning 
the  application  of  the  safe  harbor  to 
such  notifications.  Comments  shoidd  be 
addressed  to  the  Office  of  Exemption 


«  See  29  CPR2560.503-l(g)(l).  providing  that 
electronic  notifications  of  benefit  determinations 
must  comply  with  the  requirements  of  §  2520.104b- 
KcMt). 
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page  of  the  publication  advising  readers     C.  Electronic  Recordkeeping— 29  CFR 
that  the  publication  contains  important       2520.107-1 
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Determinations,  Room  N-5649,  Pension 
and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210;  Attention:  "Electronic  Notice 
to  Interested  Persons."  Comments 
should  be  submitted  by  June  30,  2002. 
The  Department  expects  to  complete  its 
consideration  of  this  issue  no  later  than 
December  31,  2002. 

Recognizing  that  certain  information 
required  to  be  disclosed  under  Tide  I, 
such  as  individual  benefit  and  claims 
information,  may  be  confidential  in 
nature,  the  Department  is  amending  the 
general  standards  of  the  safe  harbor,  at 
paragraph  (c)(l)(i),  to  require  that,  with 
respect  to  disclosures  that  relate  to 
individuals  and  their  accounts  and 
benefits,  the  administrator  must  take 
appropriate  and  necessary  measures  to 
ensure  that  the  system  for  furnishing 
such  information  protects  the 
confidentiality  of  the  information,  such 
as  by  incorporating  into  the  system 
measures  designed  to  preclude 
imauthorized  receipt  of,  or  access  to,  the 
information  by  individuals  other  than 
the  individual  for  whom  the 
information  is  intended.  The 
Department  is  not  prepared  at  this  time, 
however,  to  express  any  view  as  to  the 
adequacy  of  any  particular  method 
designed  to  protect  confidentiality,  such 
a$  the  use  of  PINs  or  passwords. 

General  Obligations  of  Administrator 

'  The  general  obligations  of  a  plan 
administrator  with  respect  to  the 
distribution  of  documents  electronically 
under  the  safe  harbor  are  set  forth  in 
paragraph  (c)(1)  of  §2520.104b-l.  As 
proposed,  the  administrator  is  required 
to  take  appropriate  and  necessary 
measures  to  ensiue  that  the  system  for 
furnishing  documents  results  in  actual 
receipt  of  transmitted  information  and 
documents.  The  proposal  included  the 
following  examples  of  such  measures: 
using  return-receipt  electronic  mail 
features;  or  conducting  periodic  reviews 
or  surveys  to  confirm  receipt  of 
transmitted  information.  See 
§2520.104b-l(c)(l)(i).  Some 
commenters  asked  whether  this 
requirement  was  intended  to  impose  a 
standard  for  ensuring  electronic 
disclosures  are  received  that  is  stricter 
than  the  standard  that  applies  to  other 
methods  of  delivery.  Another 
commenter  asked  the  Department  to  add 
electronic  systems  that  notify  the  sender 
of  "imdelivered"  e-mails  as  an  example 
in  the  regulation.  Other  commenters 
requested  that  the  safe  harbor  be  limited 
to  electronic  communications  that  the 
plan  administrator  could  prove  were 
actually  received  by  the  participant. 


It  is  the  Department's  view  that  the 
standard  for  furnishing  materials  under 
§  2520.104b-l  should  not  be  stricter  for 
electronic  disclosures  than  for  other 
methods  of  delivery.  Rather,  the  safe 
harbor  criteria  are  intended  to  extend 
the  appliciation  of  the  general  standards 
of  §  2520.104h-l(b)  to  electronically 
distributed  documents.  For  example, 
utilization  of  mail  delivery,  whether 
first,  second  or  third  class,  for 
distribution  of  documents  anticipates 
the  sender  (i.e.,  the  plan  administrator) 
being  apprised  of  address  changes  or 
non-delivery  of  the  mailed  documents. 
This  condition  is  being  adopted 
essentially  as  proposed,  except  that,  as 
discussed  above,  the  paragraph  has  been 
amended  to  require  protection  of 
personal  information  and,  as  suggested 
by  one  commenter,  an  example  of 
"notice  of  imdelivered  electronic  mail" 
has  been  added  to  paragraph  (c)(l)(i)  of 
§2520.104b-l. 

Another  general  condition  for  reliance 
on  the  safe  harbor  is  that  electronically 
delivered  documents  are  prepared  and 
furnished  in  a  manner  consistent  with 
the  applicable  style,  format,  and  content 
requirements.  See  §  2520.104b- 
l(c)(l)(ii).  A  few  commenters  asked  that 
the  Department  clarify  whether 
differences  in  format  between  a  paper 
version  and  an  electronic  version  of 
SPDs  are  permitted  so  long  as  the 
content,  form,  style  and  other 
requirements  applicable  to  SPDs  are 
satisfied.  Another  commenter  noted  that 
the  proposal  indicated  that  participants 
and  beneficiaries  had  a  right  to  request 
paper  "copies"  of  electronic  disclosures, 
and  expressed  concern  that  the  use  of 
interactive  technologies,  multimedia 
presentations  and  hyperlinks  in 
electronic  disclosures  would  be  severely 
limited  if  the  safe  harbor  required  paper 
and  electronic  documents  to  be 
identical.  Neither  the  safe  harbor  nor  the 
content,  style  and  format  requirements 
applicable  to  disclosures  under  the  Act 
preclude  the  use  of  interactive 
technologies,  multimedia  components 
or  hyperlinks  to  related  materials  in 
electronic  disclosures.  Moreover,  the 
Department  recognizes  that  electronic 
disclosures  and  paper  versions  of  the 
required  disclosure  documents  may 
differ.  In  the  Department's  view,  the 
requirements  of  the  safe  harbor  will  be 
satisfied  where  the  electronic  and  paper 
versions  of  a  disclosure  document, 
albeit  different,  each  satisfy  the  style, 
format  and  content  requirements 
applicable  to  the  specific  document 
when  viewed  independendy.  Paragraph 
(c)(l)(ii)  has  been  only  slighdy  modified 
to  take  into  account  that  §  2520.104b-l 


is  being  expanded  to  encompass 
disclosures  under  Title  I  generally. 

Paragraph  (c)(l)(iii)  of  the  proposal 
further  conditions  reliance  on  the  safe 
harbor  on  each  participant  being 
provided  notice  of  the  documents  being 
furnished  electronically,  the 
significance  of  the  documents  and  the 
participant's  right  to  request  and  receive 
a  paper  version  free-of-charge. 
Paragraph  (c)(l)(iii)  served  to  require 
that,  upon  request,  individuals  are 
furnished  paper  versions  of  the 
electronically  furnished  documents. 
While  a  number  of  commenters 
supported  the  "notice  of  furnished 
documents"  condition,  one  commenter 
suggested  that  the  Department  permit 
such  notices  to  be  included  as  part  of 
regular  mailings  or  e-mails  (e.g.,  with 
account  statements)  annually.  The 
required  notice  is  intended  to  bring  to 
the  attention  of  participants  and 
beneficiaries  at  the  time  of  the  • 
electronic  disclosure  that  they  have 
been  furnished  important  plan 
information.  The  Department  believes 
that  merely  furnishing  a  general  notice 
on  a  periodic  basis  would  not 
accomplish  this  goal.  For  purposes  of 
the  safe  harbor,  ^erefore,  the 
Department  believes  that  the  timing  of 
the  notice  must  be  governed  by  the  time 
frame  applicable  to  the  required 
disclosure,  and  paragraph  (c)(l)(iii)  has 
been  modified  to  make  this  clear. 
Nothing  in  the  safe  harbor,  however,  is 
intended  to  preclude  the  furnishing  of 
the  required  notice  with  other 
information  relating  to  the  plan  or  plan 
sponsor.  In  such  cases,  however,  care 
should  be  taken  to  ensure  that  the 
required  notifications  are  sufficiendy 
conspicuous  to  alert  participants  and 
beneficiaries  to  electronically  furnished 
documents.  The  Department  has  also 
clarified  that  the  requirement  that  the 
notice  apprise  each  participant  and 
beneficiary  of  the  significance  of  the 
document  being  provided  electronically 
applies  only  where  the  significance  of 
the  document  may  not  be  reasonably    . 
evident  from  the  transmittal,  such  as 
where  it  is  an  attachment  to  an  e-mail. 

The  Department  received  several 
comments  suggesting  that  there  is 
unneeded  redundancy  in  the 
requirement  that  participants  have  the 
ability  at  the  workplace  to  readily 
convert  furnished  documents  from 
electronic  form  to  paper  form  free  of 
charge,  when  they  must  also  be  advised 
of  and  afforded  the  opportunity  to 
obtain  paper  versions  of  the  furnished 
documents  from  the  plan  administrator 
fi«e  of  charge.  As  discussed  earlier,  that 
requirement  has  been  eliminated  from 
the  safe  harbor.  For  a  variety  of  reasons 
(e:g.,  malfunctioning  hardware  or 
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electronic  recordkeeping  system  may 
not  be  subject  to  any  agreement  or 


satisfy  reporting,  disclosure  and  other 
obligations  under  Tide  I  of  ERISA. 
This  final  rule  is  consistent  with  the 


unless  the  resulting  electronic  record 
would  not  constitute  a  duplicate  or 
substitute  record  under  the  terms  of  the 
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software,  readability,  portability), 
however,  documents  furnished  in 
electronic  form  may  ndt  accommodate 
the  needs  of  every  participant  or 
beneficiary  on  every  occasion. 
Accordingly,  the  Department  continues 
to  believe  that  the  ability  of  participants 
and  beneficiaries  to  receive  paper 
versions  of  electronically  furnished 
documents  is  important  to  ensuring 
adequate  disclosure  to  participants  and 
beneficiaries.  The  Department, 
therefore,  has  retained  the  requirement 
to  make  paper  versions  of  electronically 
furnished  documents  available  to 
participants  and  beneficiaries.^ 

Because  the  scope  of  the  safe  harbor, 
and  §  2520.104b-l.  have  been  expanded 
to  encompass  all  Title  I  disclosures 
generally,  the  safe  harbor  has  been 
modified  to  eliminate  the  requirement 
that  paper  versions  of  docvunents 
always  be  furnished  fi'ee-of-charge.  As 
noted  above,  however,  if  a  document  is 
required  by  the  Act,  or  regulations 
issued  thereunder,  to  be  furnished 
without  charge  to  participants  and 
beneficiaries,  plan  administrators 
availing  themselves  of  the  safe  harbor 
must  furnish  to  participants  and 
beneficiaries  without  charge  a  paper 
version  of  any  such  document 
transmitted  electronically.  On  the  other 
hand,  if  an  administrator  is  permitted  to 
impose  a  reasonable  charge  for  a 
document,  the  administrator  may 
impose  a  reasonable  charge  for 
furnishing  a  paper  version  of  the 
document  under  the  safe  harbor. 

Miscellaneous  Issues  Involving  the  Use 
of  Electronic  Media 

Two  commenters  asked  the 
Department  to  clarify  whether  the  safe 
harbor  would  apply  to  disclosures  of 
plan  information  maintained  in  a 
separate  section  of  a  company's  website 
that  is  easily  accessible  from  its  home 
page  with  access  generally  restricted  to 
employees  and  others  by  password  and 
PIN  requirements.  The  Department 
believes  that  using  a  company's  website 
as  a  method  of  providing  information  is 
similar  to  using  an  insert  to  a  company 
publication,  which  is  cited  in  the 
general  standard  in  29  CFR  2520.104b- 
1(b)  as  an  acceptable  method  of 
"furnishing"  disclosures  within  the 
meaning  of  the  regulation  provided  the 
distribution  list  for  the  periodical  is 
comprehensive  and  up-to-date  and  a 
prominent  notice  appears  on  the  front 


'  As  discussed  earlier  with  regard  to  the 
application  of  style,  format  and  content 
requirements,  paper  documents  are  not  required  to 
be  duplicates  of  the  electronically  furnished 
document.  In  an  effort  to  further  clarify  this  point, 
the  term  "paper  version"  has  been  substituted  for 
"paper  copy"  in  §2520.104b-l(c)(l)(iii). 


page  of  the  publication  advising  readers 
that  the  publication  contains  important 
information  about  rights  under  the  plan. 
A  plan  administrator  relying  on  such 
website  disclosure  must  still  satisfy  all 
the  conditions  of  the  safe  harbor.  For 
example,  participants  and  beneficiaries 
would  have  to  be  notified  of  the 
availability  of  the  particular  disclosure 
document  and  its  significance  by 
sending  written  or  electronic  notice,  as 
described  in  §2520.104b-l(c)(l){iii), 
directing  them  to  the  document  on  the 
website,  and  the  administrator  would 
still  be  required  to  take  appropriate  and 
necessary  measures  to  ensure  the 
website  system  for  furnishing 
documents  results  in  actual  receipt,  e.g.. 
the  website  homepage  should  contain  a 
prominent  link  to  the  website  sections 
that  contain  information  about  the  plan, 
the  website  should  include  directions 
on  how  to  obtain  a  replacement  for  a 
lost  or  forgotten  password  to  the  extent 
one  is  needed,  and  disclosure 
documents  should  remain  on  the 
website  for  a  reasonable  period  of  time 
after  participants  and  beneficiaries  are 
notified  of  their  availability. 

Another  commenter  asked  whether 
documents  could  be  furnished  on  a 
magnetic  disk  or  CD-ROM.  The 
regulation  does  not  categorize  particular 
electronic  media  as  either  permissible  or 
impermissible  methods  through  which 
required  disclosures  may  be  provided  as 
long  as  the  conditions  of  the  safe  harbor 
are  met.  For  example,  as  noted  above, 
under  the  safe  harbor,  participants  and 
beneficiaries  must  be  provided  with  a 
notice  in  accordance  with  §  2520.104b- 
l(c){l)(iii)  apprising  them  of  the 
document(s)  to  be  furnished 
electronically,  the  significance  of  the 
document  (e.g.,  the  document  describes 
changes  in  the  benefits  provided  by 
your  plan)  and  the  participant's  or 
beneficiary's  right  to  request  and  receive 
a  paper  version  of  each  such  document. 
The  purpose  of  the  notice  requirement 
is  to  ensure  that  participants  and 
beneficiaries  who  receive  an  electronic 
disclosure  will  be  put  on  notice  that  the 
communication  contains  important 
information  relating  to  their  plan  or  to 
their  rights  and  obligations  tmder  the 
plan.  Thus,  a  plan  administrator  could 
provide  a  participant  with  a  CD-ROM 
containing  the  plan's  SPD.  for  example, 
so  long  as  the  CD-ROM  was 
accompanied  by  a  paper  notice  or  was 
clearly  labeled  to  provide  the 
notification  required  by  §  2520.104b- 
l(c)(l)(iii)  and  the  other  conditions  in 
the  safe  harbor  were  satisfied. 


C.  Electronic  Recordkeeping— 29  CFR 
2520.107-1 

Proposed  regulation  29  CFR 
2520.107-1  provided  standards 
concerning  the  use  of  electronic  media, 
including  electronic  storage  and  ADP 
systems,  for  the  maintenance  and 
retention  of  records  required  by  sections 
107  and  209  of  ERISA.  Only  a  few 
comments  were  submitted  regarding  the 
recordkeeping  provisions  in  proposal, 
and,  in  general,  they  asked  for  relatively 
minor  clarifications  of  certain 
provisions  in  the  proposal.  Accordingly, 
the  final  rule  being  adopted  herein  is 
essentially  unchanged  from  the 
proposal. 

In  General 

The  final  rule  provides  that  electronic 
media  may  be  used  for  purposes  of 
complying  with  the  records 
maintenance  and/or  retention 
requirements  of  sections  107  and  209. 
provided:  (1)  The  recordkeeping  system 
has  reasonable  controls  to  ensure  the 
integrity,  accuracy,  authenticity  and 
reliability  of  the  records  kept  in 
electronic  form;  (2)  the  electronic 
records  are  maintained  in  reasonable 
order,  in  a  safe  and  accessible  place,  and 
in  such  maimer  as  they  may  be  readily 
inspected  or  examined  (for  example,  the 
recordkeeping  system  should  be  capable 
of  indexing,  retaining,  preserving, 
retrieving  and  reproducing  the 
electronic  records);  (3)  the  electronic 
records  can  be  readily  converted  into 
legible  and  readable  paper  copy  as  may 
be  needed  to  satisfy  reporting  and 
disclosure  requirements  or  any  other 
obligation  under  Title  I  of  ERISA;  and 
(4)  adequate  records  management 
practices  are  established  and 
implemented  (for  example,  following 
procedures  for  labeling  of  electronically 
maintained  or  retained  records, 
providing  a  secure  storage  environment, 
creating  back-up  electronic  copies  and 
selecting  an  off-site  storage  location, 
observing  a  quality  assiu'ance  program 
evidenced  by  regular  evaluations  of  the 
electronic  recordkeeping  system 
including  periodic  checks  of 
electronically  maintained  or  retained 
records,  and  retaining  paper  copies  of 
records  that  caimot  be  clearly, 
acciu^tely  or  completely  transferred  to 
an  electronic  recordkeeping  system).* 


*Tbe  proposed  standards  are  not  inconsistent 
with  guidance  issued  by  the  Internal  Revenue 
Service  under  section  6001  of  the  Internal  Revenue 
Code  of  1986  regarding  the  maintenance  of  books 
and  records  on  an  electronic  storage  system  or 
within  an  ADP  system.  See  Rev.  Proc.  97-22. 1997- 
13  I.R.B.  9.  and  Rev.  Proc.  98-25, 1998-11 1.R.B.  7. 
The  Department  also  notes  that  the  regulation  does 
not  specifically  address  the  use  of  microfilm  and 
microfiche  for  storing  employee  benefit  plan 
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§  2520.107-1 ,  concerning  maintenance       outside  the  workplace.  No  other  new  consent  to  receive  electronic 

and  retention  of  employee  benefit  plan       costs  were  attributed  to  the  adoption  of      disclosures.  The  Department  included 
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The  final  rule  also  provides  that  the 
electronic  recordkeeping  system  may 
not  be  subject  to  any  agreement  or 
restriction  that  would,  directly  or 
indirectly,  compromise  a  person's 
ability  to  comply  with  any  reporting  and 
disclosure  requirement  or  any  or  other 
obligation  under  Title  I  of  ERISA.  In 
addition,  the  final  rule  provides 
guidance  on  when  original  paper 
records  may  be  discarded  after  they 
have  been  transferred  to  electronic 
media. 

The  Department  again  emphasizes 
what  it  stated  in  the  preamble  to  the 
notice  of  proposed  rulemaking  that  the 
duty  to  maintain  records  in  accordance 
with  Title  I  of  ERISA  cannot  be  avoided 
by  contract,  delegation  or  otherwise. 
Use  of  a  third  party  to  provide  an 
electronic  recordkeeping  system  does 
not  relieve  the  person  responsible  for 
the  maintenance  and  retention  of 
records  required  under  Title  I  of  ERISA 
of  the  responsibilities  described  therein. 
For  example,  if  the  administrator  of  a 
plan  arranges  with  a  service  provider  to 
perform  functions  with  respect  to  the 
plan  and,  pursuant  to  the  arrangement, 
the  service  provider  creates,  maintains, 
retains  or  prepares  the  plan's  records,  or 
keeps  physical  custody  of  those  records, 
the  statutory  requirements  relating  to 
such  records  remain  with  the 
administrator,  and  the  administrator 
must  make  such  agreements  and 
arrangements  with  the  service  provider 
as  are  necessary  to  ensure  that  the 
records  are  properly  maintained  and 
retained.^ 

Furthermore,  it  is  the  Department's 
view  that  persons  subject  to 
recordkeeping  obligations  under  section 
107  and  section  209  of  ERISA  would, 
pursuant  to  the  Department's 
investigative  authority  under  section 
504  of  ERISA,  be  required  to  provide  the 
Department,  upon  request,  with  the 
necessary  equipment  and  resources 
(including  software,  hardware  and 
personnel)  as  would  be  needed  for 
inspection,  examination  and  conversion 
of  electronic  records  into  legible  and 
readable  paper  copy  or  other  usable 
form  acceptable  to  the  Department. 
Similarly,  such  persons  would  be 
required  to  have  the  capability  of 
converting  electronic  records  into 
usable  form,  including,  at  a  minimum, 
paper  copy,  as  may  be  necessary  to 


records.  The  Department  previously  addressed  this 
issue  in  an  information  letter  to  Gregg  M.  Goodman 
from  Robert  J.  Doyle  (August  23,  1983).  The  letter 
stated  that,  in  the  absence  of  regulations  providing 
otherwise,  the  retention  of  microfilm,  microfiche  or 
similar  reproduction  of  records,  in  lieu  of  original 
records,  would  not  violate  the  provisions  of  section 
107  or  209  provided  certain  conditions  were  met. 
"See  Advisory  Opinion  84-1 9A  (April  26. 1984). 


satisfy  reporting,  disclosure  and  other- 
obligations  imder  Title  I  of  ERISA. 

"Tnis  final  rule  is  consistent  with  the 
goals  of  the  E-SIGN  Act  and  is  designed 
to  facilitate  volimtary  use  of  electronic 
records  while  ensuring  continued 
accuracy,  integrity  and  accessibility  of 
employee  benefit  plan  information  and 
records  required  to  be  kept  by  law.  The 
requirements  of  the  final  nUe  are 
justified  by  the  importance  of  the 
employee  benefit  plan  records  involved, 
are  substantially  equivalent  to  the 
requirements  imposed  on  records  that 
are  not  electronic  records,  will  not 
impose  unreasonable  costs  on  the 
acceptance  and  use  of  electronic 
records,  and  do  not  require,  or  accord 
greater  legal  status  or  effect  to.  the 
implementation  or  application  of  a 
specific  technology  or  technical 
specification  for  performing  the 
functions  of  creating,  storing, 
generating,  receiving,  communicating, 
or  authenticating  electronic  records. 

Destruction  of  Paper  Records  After 
Converting  to  Electronic  Form 

One  commenter  asked  the  Department 
to  clarify  the  proposal  regarding 
destruction  of  originals.  The  proposal 
provided  that  original  records  generally 
may  be  discarded  once  such  records  are 
transferred  to  an  electronic 
recordkeeping  system  that  complies 
writh  the  above  described  electronic 
media  and  record  maintenance 
requirements,  but  included  an  exception 
under  which  original  records  may  not 
be  discarded  if  they  have  legal 
significance  as  original  records  such 
that  an  electronic  record  would  not 
constitute  a  duplicate  record.  The 
commenter  urged  that  the  term  "legal 
significance"  be  dropped  because  it 
could  be  interpreted  as  applying  to 
many  documents  and  records.  The 
commenter  also  suggested  that  the 
examples  in  the  proposal  (notarized 
documents,  insurance  contracts,  stock 
certificates,  and  dociunents  executed 
under  seal)  would  require  plans  to  keep 
paper  copies  where  electronic 
reproductions  were  sufficient. 

On  review,  the  Department  has 
determined  that  the  "legal  significance 
as  an  original"  component  in  the 
proposal  may  have  been  confusing 
because  it  was  essentially  redundant  to 
the  condition  that  the  electronic  record 
be  usable  as  a  duplicate  original. 
Accordingly,  the  "legal  significance" 
component  has  been  eliminated  and  the 
exception  has  been  clarified  to  provide 
that  original  paper  records  may  be 
disposed  of  any  time  after  they  are 
transferred  to  an  electronic 
recordkeeping  system  that  complies 
with  the  requirements  of  §  2520.107-1 , 


imless  the  resulting  electronic  record 
would  not  constitute  a  duplicate  or 
substitute  record  under  the  terms  of  the 
plan  and  applicable  federal  or  state  law. 

Miscellaneous  Comments  Regarding 
Matters  Outside  the  Scope  of  This 
Rulemaking 

One  commenter  asked  the  Department 
to  provide  guidance  on  the  types  of 
records  that  must  be  retained  for 
purposes  of  sections  107  and  209.  As 
the  Department  explained  in  the 
preamble  to  the  proposed  regulation,  the 
purpose  of  this  nilemaldng  is  not  to 
define  or  address  the  types  of  records 
required  to  be  maintained  under 
sections  107  and  209.  nor  the  period  of 
time  for  which  records  must  be  retained 
imder  those  sections  of  the  Act. 
Accordingly,  the  Department  is  not 
making  any  changes  in  the  proposal  in 
response  to  that  comment  because  that 
issue  is  outside  the  scope  of  this 
rulemaking. 

Another  commenter  asked  the 
Department  to  explain  whether  the 
standards  in  the  safe  harbor  regarding 
"back-up"  electronic  records  and  off- 
site  storage  apply  when  records  are 
maintained  in  paper  form.  It  is  the  view 
of  the  Department  that,  regardless  of 
whether  records  are  held  in  paper  or 
electronic  form,  the  appropriate  plan 
fiduciary  or  fiduciaries  should  establish 
and  implement  adequate  records 
management  practices.  What  is 
"adequate"  may  vary  depending  on  the 
recordkeeping  system  involved  and  the 
different  risks  of  loss  or  destruction  to 
which  the  records  or  recordkeeping 
medium  may  be  exposed.  Nonetheless, 
regardless  of  the  medium  used  to  keep 
records,  the  loss  or  destruction  of 
records  required  to  be  retained  by 
sections  107  and  209  does  not  discharge 
the  persons  required  to  retain  such 
records  from  their  statutory  duties 
under  sections  107  and  209  with  regard 
to  the  purposes  for  which  such  records 
are  required  to  be  retained  under  those 
sections.  Whether  lost  or  destroyed 
records  can,  or  should  be.  reconstructed 
and  whether  the  persons  responsible  for 
the  retention  of  records  are.  or  should 
be.  personally  liable  for  the  cost 
inciuTed  in  connection  with  the 
reconstruction  of  records  is  necessarily 
dependent  on  the  facts  and 
circumstances  of  each  case. 

D.  Effective  Date  and  Applicability 
Dates 

The  effective  date  of  these  regulations 
is  October  9,  2002.  There  is  no  special 
applicability  date  for  the  amendments  of 
§  2520.104b-l,  and,  accordingly,  those 
amendments  apply  as  of  the  effective 
date  stated  above.  The  requirements  of 
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The  Department's  estimates  of 
financial  savings  from  the  final 
reeulation  are  grounded  in  its  separate 


Based  on  a  Census  Bureau  household 
survey  published  in  2001"  on  computer 
use  and  a  separate  1999  Census  Bureau 


participants  and  beneficiaries  are  not 
active  employees,  they  will  not  have 
access  to  electronic  media  at  the 
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§  2520.107-1.  concerning  maintenance 
and  retention  of  employee  benefit  plan 
records  in  electronic  form,  are 
applicable  as  of  the  first  day  of  the  first 
plan  year  beginning  on  or  after  October 
9.  2002.  The  preamble  accompanying 
the  Proposed  Rules  set  forth  the 
Department's  view  that,  in  the  absence 
of  final  regulations  or  other  guidance  on 
using  electronic  media  for  purposes  of 
complying  with  ERISA's  Title  I 
disclosure  and  recordkeeping 
requirements,  good  faith  compliance 
with  the  standards  set  forth  in  the 
Proposed  Rules  would,  with  respect  to 
the  disclosure  and  recordkeeping 
requirements  specifically  addressed 
therein,  constitute  compliance  with  a 
reasonable  interpretation  of  29  CFR 
2520.104b-l  and  ERISA  sections  107 
and  209.  The  preamble  also  made  clear 
that  the  interim  rule  pertaining  to 
electronic  disclosures  continued  to  be  in 
effect  for  group  health  plans  during  the 
pendency  of  the  proposal.  The  final 
regulations  being  promulgated  in  this 
rulemaking  will,  upon  becoming 
applicable,  supersede  and  replace  the 
interim  rule  for  group  health  plans  and 
the  good  faith  compliance  provision  in 
the  proposal. 

E.  Economic  Impact  of  ElectTonic 
Technologies  Regalation 

Summary 

These  final  rules  expand  the  safe 
harbor  for  electronic  provision  of  ERISA 
disclosure  dooiments  to  include  both 
more  documents  and  more  delivery 
locations.  As  a  result  of  these  final  rules, 
plans  will  be  in  a  position  to  make 
greater  use  of  electronic  technologies 
when  providing  required  disclosures  to 
participants  and  beneficiaries.  Wider 
use  of  such  technologies  will  produce 
two  distinct  economic  benefits.  One 
benefit  will  be  financial  savings  arising 
from  the  elimination  of  materials, 
printing,  and  mailing  costs  associated 
with  provision  of  printed  disclosures. 
The  other  will  be  improved  timeliness, 
quality  and  accessibility  of  information 
tfiat  will  flow  from  instant,  on-line 
availability  and  information  access  tools 
such  as  hot-links  and  search  queries. 

The  net  savings  produced  by  moving 
from  printed  to  electronic  disclosures 
imder  this  regulation  will  be 
approximately  $66  million  in  the  first 
year,  the  Department  estimates.  This  net 
figure  includes  a  total  of  $74  million  in 
annually  recurring  gross  savings  from 
the  elimination  of  materials,  printing, 
and  mailing  costs.  This  gross  savings  is 
partly  offset  in  the  first  year  by  an  $8 
million  cost  incurred  to  obtain  affected 
participants'  consent  to  accept 
electronic  delivery  of  disclosures 


outside  the  workplace.  No  other  new 
costs  were  attributed  to  the  adoption  of 
new  technologies,  reflecting  the 
Department's  expectations  that  (1) 
master  copies  of  printed  versions  of 
disclosures  typically  are  maintained  in 
electronic  form  or  can  be  easily 
converted  to  such  form,  (2}  that  plan 
sponsors  will  provide  disclosures  via 
electronic  media  and  infrastructiire  that 
already  exist  for  purposes  other  than  the 
provision  of  ERISA  disclosures,  and  (3) 
that  the  cost  to  transmit  disclosures 
electronically  is  negligible. 

Most  of  the  $74  million  in  gross 
savings  is  attributable  to  expected 
electronic  provision  of  SPDs  and  SMMs, 
and  SARs  to  participants  outside  the 
workplace.  These  applications  of  new 
technologies  are  expected  to  save  $34 
million  and  $32  million,  respectively. 
SPDs/SMMs  can  be  large  docimients,  so 
electronic  provision  can  eliminate 
substantial  printing,  materials,  and 
mailing  costs.  SPDs/SMMs  and  SARs 
are  also  some  of  the  most  widely 
distributed  ERISA  disclosure 
documents,  thus  offering  significant 
potential  for  the  reduction  of 
distribution  costs. 

Not  included  in  the  $74  million  gross 
savings  estimate  is  an  additional  $65 
million  in  savings  from  the  electronic 
provision  of  SPDs/SMMs  and  SARs  to 
participants  at  the  workplace  that  were 
authorized  by  the  safe  harbor  provision 
of  the  proposed  regulation.  >°  Savings 
arising  from  them  are  not  being 
attributed  to  this  final  regulation.  Also 
not  included  is  any  savings  from  the 
adoption  of  electronic  recordkeeping. 
The  Department  believes  that  the  final 
regulation's  standards  for  electronic 
recordkeeping  are  consistent  with 
reasonable  and  prudent  business 
practices  that  are  already  widely 
followed,  and  therefore  are  unlikely  to 
substantially  change  recordkeeping 
costs. 

The  Department's  estimates  reflect  its 
expectations  about  the  degree  to  which 
disclosures  will  be  provided 
electronically  under  the  final  regulation. 
Approximately  21  percent  of 
participants  currently  have  appropriate 
access  to  electronic  media  at  their  work 
places,  and  another  38  percent  have 
such  access  at  home,  the  Department 
estimates.  For  purposes  of  these 
estimates,  the  Department  assumed  that 
a  large  majority  of  plans  will  adopt  new 
technologies,  and  approximately  three- 
fourths  of  participants  with  access  to 
electronic  media  only  at  home  will 


>°S««  footnote  13  and  accompanjnng  text,  infra, 
for  a  discussion  of  the  difference  between  this  S6S 
million  estimate  and  the  estimated  saavings  in  the 
preamble  to  the  proposal. 


consent  to  receive  electronic 
disclosures.  The  Department  included 
in  its  savings  estimates  only  disclosures 
that  are  directed  at  participants  and 
include  no  information  specific  to 
individuals,  reasoning  that  such 
disclosures  might  be  the  first  to  which 
new  technologies  are  applied.  In 
combination,  these  assumptions  suggest 
that  the  printing,  materials  and  mailing 
costs  associated  with  relevant  ERISA 
disclosures  will  be  reduced  by 
approximately  14  percent  in  the  first 
year  in  connection  with  this  final 
regulation  (or  27  percent  in  coimection 
with  the  proposed  and  final  regulations 
together].  The  electronic  provision  of 
ERISA  disclosures  and  the 
corresponding  amount  of  savings  is 
likely  to  grow  in  the  future,  as 
participants'  access  to,  and  comfort 
with,  electronic  media  both  at  work  and 
at  home  increases,  as  plans'  use  of  such 
media  expands,  and  as  some  sponsors 
apply  new  technologies  more  broadly  to 
disclosures  to  beneficiaries  or  former 
participants  or  to  disclosures  that 
include  information  specific  to 
individuals. 

The  final  regulation  is  also  expected 
to  improve  the  timeliness,  quality  and 
accessibility  of  information  for 
participants  and  beneficiaries. 
Timeliness  will  improve  as  delays 
attributable  to  printing  and  mailing  are 
eliminated.  In  addition,  the  frequency 
with  which  SPDs  are  updated  to  reflect 
changes  may  increase  as  the  cost  to 
provide  updated  copies  falls.  The 
quality  and  accessibility  of  information 
may  improve  along  many  dimensions. 
Information  access  tools  such  as  hot- 
links  and  search  queries  may  help 
participants  retrieve  desired  information 
from  SPDs  and  other  docimients.  Multi- 
media enhancements  may  present 
information  in  ways  some  participants 
find  more  accessible,  comprehensible  or 
appealing.  The  value  of  these  benefits 
cannot  be  specifically  quantified. 

Basis  for  Savings  Estimates 

As  a  result  of  this  final  regulation, 
plans  will  be  in  a  position  to  make 
greater  use  of  electronic  technologies 
when  providing  required  disclosures  to 
participants  and  beneficiaries.  Wider 
use  of  such  technologies  will  produce 
financial  savings  by  eliminating  some  of 
the  materials,  printing,  and  mailing 
costs  normally  associated  with 
provision  of  printed  disclosures.  As 
noted  above,  the  Department  estimates 
that  net  savings  produced  by  moving 
from  printed  to  electronic  disclosures 
under  this  regulation  will  be 
approximately  $66  million  in  the  first 
year. 
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distributinn  a  disclosure  will  decrease        affected  participants'  consent  to  accept       changes  in  consent  elections.  These 
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The  Department's  estimates  of 
financial  savings  from  the  final 
regulation  are  grounded  in  its  separate 
estimates  of  the  cost  to  provide  relevant 
ERISA  disclosures  in  printed  form.  For 
purposes  of  compliance  with  the 
Paperwork  Reduction  Act,  the 
Department  maintains  estimates  of  the 
cost  to  prepare  and  distribute  such 
disclosures.  Preparation  costs  generally 
include  the  cost  to  develop  the  content 
and  format  of  the  disclosure,  while 
distribution  costs  generally  include  the 
materials,  printing  and  mailing  cost 
incurred  to  provide  the  disclosures  to 
participants  and  beneficiaries  as 
required. 

iThe  Department's  estimates  assume 
that  preparation  costs  will  be 
unchanged  by  the  final  regulation.  This 
assumption  reflects  the  Department's 
belief  that  master  copies  of  printed 
versions  of  disclosures  typically  are 
maintained  in  electronic  form  or  can  be 
easily  converted  to  such  form.  Some 
plan  sponsors  may  elect  to  develop  new 
formats  and  content  for  electronic 
disclosures.  New  formats  and  content 
might  include  interactive  interfaces  that 
involve  hot-links,  text  search 
capabilities,  and/or  multimedia 
presentations,  all  of  which  might 
improve  the  timeliness,  quality  and 
accessibility  of  information  for 
participants.  However,  the  final 
regulation  does  not  require  the 
development  of  formats  or  content 
beyond  that  which  satisfies  disclosure 
requirements  in  printed  form. 

The  Department's  estimates  assume 
that  electronic  provision  of  disclosures 
eliminates  the  distribution  cost 
otherwise  associated  with  the  provision 
of  printed  disclosures.  This  assumption 
reflects  the  Department's  expectation 
that  (1)  plan  sponsors  will  provide 
disclosures  via  electronic  media  and 
infrastructure  that  exist  for  purposes 
other  than  the  provision  of  ERISA 
disclosures  and  (2)  that  the  cost  to 
electronically  transmit  disclosures  is 
therefore  negligible. 

I  Having  adopted  these  assumptions, 
tne  Department  estimated  the  amount  of 
gross  savings  as  a  function  of  the  degree 
to  which  disclosures  will  be  provided 
electronically  imder  the  final  regulation. 
This  in  turn  is  a  function  of  participant 
access  to  electronic  media,  plan  sponsor 
adoption  of  new  technologies,  the 
application  of  those  technologies  to 
particular  disclosures,  and  the  degree  to 
which  participants  and  beneficiaries 
will  consent  to  receive  disclosures 
electronically  at  home.  The  Department 
considered  each  of  these  in  turn. 


Based  on  a  Census  Bureau  household 
survey  published  in  2001"  on  computer 
use  and  a  separate  1999  Census  Bureau 
household  survey  on  pension  and 
health  benefit  plan  participation,^^  t^e 
Department  estimates  that 
approximately  21  percent  of 
participants  have  appropriate  access  to 
electronic  media  at  their  work  places, 
and  another  38  percent  have  such  access 
at  home.  The  pension  and  health 
coverage  rates  from  the  1999  survey 
were  applied  to  the  computer  use  rates 
industry-by-industry  to  account  for  the 
likelihood  that  computer  use  is  higher 
among  plan  participants  and  especially 
among  large  plan  participants,  because 
such  participants  are  concentrated  in 
certain  industries. 

The  Department  assumed  that  a  large 
majority  of  plans  with  participants  who 
have  access  to  electronic  media  (or  their 
service  providers)  will  adopt  new 
technologies  as  a  means  to  provide  at 
least  some  relevant  ERISA  disclosures. 
This  may  be  especially  true  of  large 
plans,  which  account  for  the  lion's  share 
of  participants.  Pension  plans  with 
1,000  or  more  participants  included 
nearly  three-fourth  of  all  participants  in 
1997.  Similar  data  are  not  available  for 
welfare  plans.  The  Department  also 
assumed  that  plan  sponsors  (or  their 
service  providers)  would  be  more 
inclined  to  provide  disclosures 
electronically  at  work  than  outside  the 
workplace,  because  communication  at 
the  workplace  might  be  viewed  as  more 
reliable  and  the  final  regulation  requires 
no  consent  from  participants  before 
implementation  of  such  disclosures. 
Specifically,  the  Department  assumed 
that  plans  covering  90  percent  of 
participants  with  access  to  electronic 
media  at  work  would  distribute 
disclosures  electronically  at  work,  and 
that  plans  covering  two-thirds  of 
participants  with  access  only  at  home 
would  offer  the  opportunity  for 
receiving  disclosures  electronically 
outside  the  work  place,  and  so  seek 
consent. 

The  Department  assumed  that  plans 
would  distribute  electronically  only 
those  disclosures  that  are  directed  at 
participants,  and  not  those  directed  at 
beneficiaries  or  former  participants  or 
beneficiaries.  It  seems  likely  that  plans 
might  view  their  electronic  links  to 
participants  and  active  employees  as 
more  reliable  than  those  to  beneficiaries 
or  former  participants  or  beneficiaries 
and,  because  beneficiaries  and  former 


"  "Home  Computers  and  Internet  Use  in  the 
United  States:  August  2000,"  U.S.  Census  Bureau 
Current  Population  Reports  (September,  2001). 

»2  Contingent  Work  Supplement  to  the  February, 
1999  Current  Populations  Survey,  U.S.  Census 
Bureau. 


participants  and  beneficiaries  are  not 
active  employees,  they  will  not  have 
access  to  electronic  media  at  the 
workplace.  Therefore,  for  example,  the 
Department  assumed  that  sponsors  who 
adopt  new  technologies  will 
electronically  distribute  SPDs/SMMs, 
SARs,  ERISA  Section  404(c)-related 
disclosures,  and  ERISA  Section  701- 
related  notices  of  special  enrollment 
rights  and  preexisting  condition 
exclusions,  but  not  ERISA  Section  701- 
related  certificates  of  prior  coverage  or 
Section  606-related  notices  of  COBRA 
continuation  rights. 

Moreover,  the  Department 
conservatively  assumed  that  plans 
would  distribute  electronically  only 
disclosures  that  contain  no  potentially 
sensitive  information  specific  to 
individuals,  which  mi^t  raise  privacy 
concerns.  For  example,  the  Department 
did  not  assume  that  plans  would 
electronically  distribute  notices  and 
disclosures  pertaining  to  individual 
claims  for  benefits  or  qualified  domestic 
relations  orders. 

These  assumptions  are  intended  to 
address  what  the  Department  estimates 
as  the  likely  impact  of  the  final  rules 
based  on  existing  practices  in  the 
current  environment.  Such  assumptions 
should  not  be  interpreted  as  bearing  on 
actions  specifically  permitted  under  the 
final  rules.  To  the  extent  that  plans  do 
provide  electronic  disclosures  to  former 
participants  or  beneficiaries  or  do 
electronically  distribute  disclosures 
containing  sensitive,  individual-specific 
information  as  permitted  by  the  final 
rules,  then  the  overall  incidence  of 
electronic  distribution  and  the 
corresponding  savings  will  be  larger 
than  the  Department  estimates. 

The  Department  assumed  that  three- 
fourths  of  participants  with  access  to 
electronic  media  only  at  home,  and  who 
are  offered  the  opportunity  to  consent  to 
receive  disclosures  outside  Jhe 
workplace,  would  actually  consent.  It 
seems  reasonable  to  assume  that  a 
substantial  majority  would  so  consent, 
given  the  Department's  forgoing 
assumption  that  only  disclosures  that  do 
not  contain  sensitive,  individual- 
specific  information  would  be 
distributed  electronically. 

Finally,  the  Department  assumed  that 
the  marginal  cost  of  distributing  a 
disclosure  to  an  individual  is  equal  to 
the  average  cost  of  distributing  it  to  all 
relevant  individuals.  This  assumption 
seems  reasonable  given  that  the  large 
plan  sponsors  and  service  providers 
who  provide  most  disclosures  provide 
very  large  numbers  of  them.  The 
assumption  implies  that  the  cost  of 
distributing  a  particular  disclosure  is  a 
linear  function  of  the  number  of 
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Currently,  the  Pension  and  Welfare  affirmatively  consented  to  receive 

Benefits  Administration  is  soliciting  disclosure  documents.  Prior  to 


is  spread  over  an  estimate  of  the  number 
of  third  parties  that  are  expected  to 
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individuals  receiving  it,  so  the  cost  of 
distributing  a  disclosure  will  decrease 
proportionately  with  the  share  of 
individuals  to  whom  it  is  distributed 
electronically  rather  than  in  printed 
form. 

In  combination,  these  assumptions 
suggest  that  the  printing,  materials  and 
mailing  costs  associated  with  relevant 
ERISA  disclosiues  will  be  reduced  by 
approximately  14  percent  in  the  first 
year  in  connection  with  this  final 
regulation  (or  27  percent  in  connection 
with  the  proposed  and  final  regulations 
together).  This  amounts  to  $66  million 
in  net  savings  from  the  final  regulation 
(or  $131  million  from  the  proposed  and 
final  regulations  together). 

As  noted  above,  tne  Department's 
estimate  of  $66  million  in  savings  in  the 
first  year  is  a  net  figure.  It  includes  a 
total  of  $74  million  in  gross  annual 
savings  firom  the  elimination  of 
materials,  printing,  and  mailing  costs. 
This  gross  saving  is  partly  offset  in  the 
first  year  by  an  $8  million  cost  incurred 
to  develop  appropriate  consent 


materials  and  procedures  and  obtain 
affected  participants'  consent  to  accept 
electronic  delivery  of  disclosures 
outside  the  workplace.  The  final 
regulation's  safe  harbor  requires  plans 
that  wish  to  distribute  disclosures 
electronically  outside  the  work  place  to 
obtain  affirmative  consent  from  the 
affected  participants  and  beneficiaries. 
To  accomplish  this,  plans  or  their 
service  providers  generally  must 
develop  a  process  for  requesting  and 
recording  such  consent,  and  then 
implement  the  process  and  thereby 
obtain  or  fail  to  obtain  consent  from 
afiected  participants  and  beneficiaries. 

The  Department  estimates  the  cost  to 
develop  and  implement  consent 
processes  at  $8  million.  The  cost  to 
develop  the  processes  and  most  of  the 
cost  to  implement  them  are  one-time 
costs  incurred  in  the  first  year.  Ongoing 
costs  in  later  years  include  only  the  cost 
of  obtaining  consent  from  new  or 
prospective  participants  and 
beneficiaries  and  the  cost  of  maintaining 


consent  records  and  processing  any 
changes  in  consent  elections.  These 
ongoing  tasks  are  likely  to  be  integrated 
into  the  larger  process  of  hiring  and 
enrolling  individuals  in  benefit  plans 
and  will  add  little  cost  at  the  margin. 
Ongoing  savings  are  expected  to  amount 
to  at  least  $74  million  per  year, 
increasing  in  the  future  with  increased 
utilization  of  electronic  disclosure 
methods. 

The  electronic  provision  of  ERISA 
disclosures  and  the  corresponding 
amount  of  savings  is  likely  to  grow  in 
the  future,  as  participants'  access  to  and 
comfort  with  electronic  media  both  at 
work  and  at  home  increases,  as  plans' 
use  of  such  media  expands,  and  as  some 
sponsors  apply  new  technologies  more 
broadly  to  disclosures  to  beneficiaries  or 
former  participants  or  to  disclosures 
that  include  information  specific  to 
individuals. 

The  Department's  estimates  of  the 
savings  fit)m  the  final  and  proposed 
regulations  are  summarized  below. 


Estimated  Financial  Savings  Attributable  to  the  Final  Regulations 

[SMillions  in  First  Year] 


Selected  disclosures 


SPO/SMM  

SAR 

404  (c)  Disclosure 

Notice  of  Pre-Existing  Condition  Exclusions 
Special  Enrollrrient 


Total  Gioss  Savings 


Less  SPD/SMM  and  SAR  Savings  Attributable  to  the  Proposed  Regulation  " 
Consent  Cost 


Total  Net  Savings 


At  work 


'3  33.5 

13  31.7 

3.2 

0.2 

0.2 


68.8 


-65.2 


3.6 


Other  location 


34.2 

32.4 

3.1 

0.2 

0.2 


70.2 


-7.7 


62.5 


Total 


67.7 

64.1 

6.3 

0.5 

0.4 


139.0 


-7.7 


66.0 


13  These  savinqs  are  attributable  to  the  proposed  regulation  and  therefore  are  not  included  in  total  savings  from  the  final  regulation  The  $33.5 
million  a^Sl  7  ronton  est^ated  SPD/SMM  and  SAR  savings  differ  from  those  presented  in  the  preamble  to  the  proposed  regulation  64  FR 
Si?)  The  SpartSg?S!l!^its  current  estimates  in  data^'lrom  recent  Census  Bureau  sun«y  of  computer  use.  These  data  were  not  avail- 
able when  the  Department  published  the  proposed  regulation. 


Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735),  the  Department  must  determine 
whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Section  3(f)  of  the 
Executive  Order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 


inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities;  or 
the  principles  set  forth  in  the  Executive 
Order.  It  has  been  determined  that  these 
rules  are  significant  within  the  meaning 
of  section  3(f)(4)  of  the  Executive  Order, 
and  are  thus  subject  to  OMB  review. 
Discussion  of  the  costs  and  benefits  of 
this  final  rule  appear  above  in  the 
siunmary  of  the  Economic  Impact  of 
Electronic  Technologies  Regulation. 


Paperwork  Reduction  Act 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95)  (44  U.S.C.  3506(c)(2)(A)). 
This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format, 
reporting  bxirden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
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general,  §2520.104b-l  provides 
imnlementine  guidance  on  the  manner 


was  based  on  the  definition  of  a  small 
entity  found  in  regulations  issued  by  the 


policies  that  have  substantial  direct 
effects  on  the  States,  the  relationship 
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Currently,  the  Pension  and  Welfare 
Jenefits  Administration  is  soliciting 
comments  concerning  the  information 
collection  request  (ICR)  incorporated  in 
the  final  rules  relating  to  use  of 
electronic  commimication  aijd 
recordkeeping  technologies  by 
employee  benefit  plans, 
i    Desired  Focus  of  Comments:  The 
Department  of  Labor  has  submitted  a 
jcopy  of  the  proposed  information 
collection  to  OMB  in  accordance  with 
44  U.S.C.  3507(d)  of  PRA  95  for  review 
of  its  information  collection.  The 
Department  and  OMB  are  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

PRA  Addresses:  A  copy  of  the  ICR 
with  applicable  supporting  statement 
may  be  obtained  by  calling  the 
Department  of  Labor,  Ms.  Marlene 
Howze,  at  (202)  693-4158.  or  by  email 
to  Howze-Marlene@doI.gov.  Comments 
and  questions  about  the  ICR  should  be 
submitted  to  the  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  ATTN:  Desk  Officer 
for  the  Pension  and  Welfare  Benefits 
Adihinistration.  Room  10235.  725  17th 
Street.  NW.  Washington,  DC,  20503 
((202)  395-7316). 

Dates:  The  Department  has  requested 
that  OMB  approve  or  disapprove  the 
collection  of  information  by  June  10, 
2002.  Comments  should  be  submitted  to 
OMB  by  May  9,  2002  to  ensure  their 
consideration. 

The  ICR  provisions  are  included  at 
§  2520.104b-l(c).  Employee  benefit  plan 
administrators  will  be  deemed  to  satisfy 
their  disclosure  obligations  when 
furnishing  documents  electronically 
only  if  a  participant  who  does  not  have 
access  to  the  employer's  electronic 
information  system  in  the  normal  course 
of  his  duties,  or  a  beneficiary  or  other 
person  entitled  to  documents,  has 


affirmatively  consented  to  receive 
disclosiue  documents.  Prior  to 
consenting,  the  participant  or 
beneficiary  must  also  be  provided  with 
a  clear  and  conspicuous  statement 
indicating  the  types  of  documents  to 
which  the  consent  would  apply,  that 
consent  may  be  withdrawn  at  any  time, 
procedures  for  withdrawing  consent  and 
updating  necessary  information,  the 
right  to  obtain  a  paper  copy,  and  any 
hardware  and  software  requirements.  In 
the  event  of  a  hardware  or  software 
change  that  creates  a  material  risk  that 
the  individual  will  be  unable  to  access 
or  retain  documents  that  were  the 
subject  of  the  initial  consent,  the 
individual,  must  be  provided  with 
information  concerning  the  revised 
hcirdware  or  software,  and  an 
opportunity  to  withdraw  a  prior 
consent. 

The  Department  is  unaware  of  any 
data  source  that  would  directly  identify 
the  number  of  plans  that  will  decide  to 
transmit  disclosure  documents 
electronically  to  a  non-work  location, 
and  thus  be  subject  to  the  affirmative 
consent  requirement.  The  Department 
has  instead  made  certain  assumptions 
pertaining  to  the  cost  to  prepare  and 
distribute  consent  for  all  employee 
benefit  plans.  Plans  are  expected  to 
inciu-  what  is  primarily  a  one-time  start- 
up cost  in  the  development  and 
preparation  of  materials  used  to  seek 
and  verify  consent  from  participants 
and  beneficiaries. 

Our  estimates  are  based  on  the 
conservative  assiunption  that  most 
plans  will  wish  to  avail  themselves  of 
the  opportunity  to  reduce  distribution 
costs  if  possible,  such  that  most  plan 
sponsors  will  inciu  the  cost  to  develop 
a  consent  procedure  and  dociunentation 
on  behalf  of  the  plan,  regardless  of  the 
magnitude  of  savings  that  can  be 
accomplished  in  satisfying  disclosiu^ 
obligations  through  electronic  means. 
The  number  of  separate  consent  forms 
designed  is  then  reduced  based  on  other 
factors  considered  relevant.  Specifically, 
the  total  niunber  of  plans  is  reduced  to 
take  account  of  the  fact  that  a  sponsor 
is  likely  to  use  either  the  same  or  nearly 
the  same  form  for  each  plan  they 
sponsor  (for  example,  only  one  consent 
form  and  procedure  is  assiuned  to  be 
designed  for  use  by  a  sponsor's  health 
and  pension  plan  or  plans). 

It  is  also  assiuned  that  the  very  large 
number  of  small  health  plans  will  either 
not  conununicate  electronically  and 
require  consent,  or  will  rely  on  the 
relatively  small  number  of  group 
insurance  issuers  they  utilize  to  design 
consent  forms  and  procedures.  Finally, 
with  the  exception  of  large,  self- 
administered  plans,  the  ntimber  of  plans 


is  spread  over  an  estimate  of  the  number 
of  third  parties  that  are  expected  to 
assist  plan  sponsors  with  developing 
consent  materials  that  conform  to  the 
terms  of  the  regulation,  in  recognition  of 
the  economies  of  scale  that  can  be 
achieved  through  the  purchase  of 
administrative  services.  The  number  of 
large,  self-administered  plans  is  added 
to  arrive  at  an  estimate  of  about  50,000 
separate  entities  that  will  develop 
consent  materials. 

About  95%  are  expected  to  use 
service  providers,  resulting  in  cost 
burden,  while  about  5%  are  expected  to 
develop  consent  materials  using  in- 
house  staff.  Resulting  hoiu  and  cost 
burden  estimates,  based  on  2  hours  at  an 
hourly  rate  of  $72,'''  are  shown  below. 
Total  costs  include  minor  additions  for 
paper  and  copying  costs. 

Type  of  Review:  New. 

Agency:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

Title:  Consent  to  receive  employee 
benefit  plan  disclosures  electronically. 

OMB  Number:  1210-NEW. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Respondents:  50,000. 

Frequency  of  Response:  One-time. 

Responses:  50,000. 

Estimated  Total  Burden  Hours:  5,042. 

Total  Capital/Start-up  Cost: 
$7,340,000. 

Total  Annualized  Capital/Start-up 
Cosf;  $2,447,000. 

The  Department  has  not  accounted 
separately  for  the  ongoing  cost  of 
maintaining  consent  materials  and 
providing  them  to  new  employees.  The 
ongoing  cost  associated  with 
maintenance  is  considered  to  be 
minimal  for  any  sponsor  once  the  initial 
investment  in  materials  and  procedures 
is  defrayed.  Plan  sponsors  and 
administrators  who  make  use  of 
electronic  means  of  disclosure  are 
expected  to  distribute  consent  forms  in 
the  least  costly  way  available,  such  as 
including  a  photocopy  in  new  employee 
information  packages  or  along  with 
various  other  employment  forms, 
resulting  in  additional  burden  that  is  so 
small  as  to  be  considered  negligible. 

Although  the  discussion  presented 
here  pertains  to  the  consent  requirement 
in  the  final  rule,  it  should  also  be  noted 
that  the  amendment  to  §  2520.104b-l 
and  the  methodology  used  to  estimate 
the  impact  of  the  amendments  offer  a 
basis  for  adjustments  to  the  burden 
estimates  of  a  niunber  of  other 
disclosures  imder  Title  I  of  ERISA.  In 


>4  Based  on  the  Bureau's  of  Labor  Statistics 
Occupational  Employment  Survey  and  Employment 
Cost  Index. 
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and  paragraph  (c),  and  to  add  a  new 
paragraph  (e)  to  read  as  follows: 


reasonably  evident  as  transmitted  (e.g.,       the  paper  version  will  be  provided  bee 
the  attached  document  describes  of  charge;  and 
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general,  §2520.104b-l  provides 
implementing  guidance  on  the  manner 
in  which  the  substantive  disclosure 
requirements  of  Title  I  of  ERISA  will  be 
deemed  to  have  been  met.  These  final 
amendments  address  the  circumstances 
under  which  electronic  disclosure 
methods  will  be  deemed  to  have  met 
substantive  disclosure  obligations,  but 
they  do  not  alter  the  substantive 
disclosure  requirements  of  Title  I. 

As  a  result  of  using  electronic 
disclosure  methods,  and  of  meeting  the 
conditions  of  this  ICR  involving 
appropriate  consent,  the  burden  of  other 
information  collections  may  be  reduced. 
Information  supporting  the 
Department's  estimates  of  those 
potential  bxu'den  reductions  for 
disclosures  such  as  information 
required  to  be  provided  under  ERISA 
section  404(c).  or  Notices  of  Preexisting 
Condition  Exclusions  imder  Part  7  will 
be  submitted  to  OMB.  Because  the 
underlying  terms  of  those  information 
collections,  which  are  incorporated  in 
existing  statutory  provisions  and 
regulatory  guidance,  are  unchanged, 
however,  it  is  the  view  of  the 
Department  that  the  terms  of  these 
information  collections  have  not  been 
modified. 

Comments  submitted  in  response  to 
this  notice  will  be  considered  by  OMB 
in  its  consideration  of  the  request  for 
approval  of  the  ICR;  they  will  also 
become  a  matter  of  public  record. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  (RFA).  imposes 
certain  requirements  with  respect  to 
federal  rules  that  are  subject  to  the 
notice  and  comment  requirements  of 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.)  and 
that  are  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Unless  an 
agency  certifies  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  604  of  the  RFA  requires  the 
agency  to  present  a  final  regulatory 
flexibility  analysis  at  the  time  of  the 
publication  of  the  notice  of  final 
rulemaking  describing  the  impact  of  the 
rule  on  small  entities.  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

At  the  time  of  publication  of  the 
notice  of  proposed  rulemaking,  the 
Pension  and  Welfare  Benefits 
Administration  (PWBA)  certified  that 
the  proposed  rule,  if  promulgated  in 
final  form  without  material  change, 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities 
regardless  of  whether  that  determination 


was  based  on  the  definition  of  a  small 
entity  found  in  regulations  issued  by  the 
Small  Business  Administration  (13  CFR 
121.201)  or  on  the  definition  considered 
appropriate  by  PWBA  as  based  on 
section  104(a)(2)  of  ERISA,  as  an 
employee  benefit  plan  with  fewer  than 
100  participants.  The  Department 
requested  comments  on  its  definition 
and  certification,  and  received  none.  It 
is  the  Department's  view  that  the  final 
rule,  including  the  modifications  from 
the  proposal,  will  not  significantly 
impact  entities  in  any  size  category.  The 
final  rule  does  not  require  any  plan  or 
other  entity  to  make  use  of  electronic 
media  for  either  disclosure  or 
recordkeeping  purposes.  As  such, 
entities  may  avoid  both  any  marginal 
cost  and  any  beneficial  impacts  by 
simply  retaining  their  existing  paper- 
based  methods  of  compliance  with 
disclosure  requirements.  Therefore,  the 
imdersigned  certifies  that  this  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  rules  being  issued  here  are 
subject  to  the  provisions  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.)  and  will  be  transmitted  to  Congress 
and  the  Comptroller  General  for  review. 
The  rule  is  not  a  "major  rule"  as  that 
term  is  defined  in  5  U.S.C.  804,  because 
it  is  not  likely  to  result  in  (1)  an  annual 
effect  on  the  economy  of  $100  million  . 
or  more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  as  well  as  Executive  Order 
12875,  this  rule  does  not  include  any 
Federal  mandate  that  may  result  in 
expenditures  by  State,  local,  or  tribal 
governments,  and  does  not  impose  an 
annual  burden  exceeding  $100  million 
on  the  private  sector. 

Federalism  Statement 

Executive  Order  13132  (August  4, 
1999)  outlines  fundamental  principles 
of  federalism  and  requires  the 
adherence  to  specific  criteria  by  federal 
agencies  in  the  process  of  their 
formulation  and  implementation  of 


policies  that  have  substantial  direct 
effects  on  the  States,  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  This  final 
rule  does  not  have  federalism 
implications  because  it  has  no 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Section  514  of 
ERISA  provides,  with  certain  exceptions 
specifically  enumerated,  that  the 
provisions  of  Titles  I  and  IV  of  ERISA 
supersede  any  and  all  laws  of  the  States 
as  they  relate  to  any  employee  benefit 
plan  covered  imder  ERISA.  The 
requirements  implemented  in  this  final 
rule  do  not  alter  the  fundamental 
reporting  and  disclosure  requirements 
provisions  of  the  statute  wiUi  respect  to 
employee  benefit  plans,  and  as  such 
have  no  implications  for  the  States  or 
the  relationship  or  distribution  of  power 
between  the  national  government  and 
the  States. 

Statutory  Authority 

This  regulation  is  issued  pursuant  to 
the  authority  in  sections  104(b),  107, 
209,  and  505  of  ERISA  (Pub.  L.  93-406, 
88  Stat.  894,  29  U.S.C.  1027, 1059, 1134. 
1135)  and  imder  Secretary  of  Labor's 
Order  No.  1-87,  52  FR  13139,  April  21. 
1987. 

List  of  Subjects  in  29  CFR  Part  2520 

Employee  benefit  plans  ^Employee 
Retirement  Income  Security  Act, 
Pension  plans.  Recordkeeping,  Welfare 
plans. 

For  the  reasons  set  forth  above.  Part 
2520  of  Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2520-{AMENDED] 

1.  The  authority  for  Part  2520  is 
revised  to  read  as  follows: 

Authority:  Sees.  101.  102, 103. 104. 105. 
107. 109.  110,  111(b)(2),  111(c),  209.  and  505, 
Pub.  L.  93-406,  88  Stat.  840-52.  865,  893  and 
894  (29  U.S.C.  1021-1025.  1027.  1029-31,       , 
1059, 1134  and  1135);  Secretary  of  Labor's 
Order  No.  27-74, 13-76, 1-87,  and  Labor 
Management  Services  Administration  Order 
2-6.  Sections  2520.102-3,  2520.104b-l  and 
2520.104b-3  also  are  issued  under  sec. 
101(a),  (c)  and  (g)(4)  of  Pub.  L.  104-191, 110 
Stat.  1936. 1939. 1951  and  1955  and.  sec.  603 
of  Pub.  L.  104-204, 110  Stat.  2935  (29  U.S.C. 
1185  and  1191c).  Sections  2520.104b-l  and 
2520.107  are  also  issued  under  the  authority 
of  sec.  1510  of  Pub.  L.  105-37,  111  Stat.  1114. 

2.  Amend  section  2520.104b-l  to 
revise  the  first  sentence  of  paragraph  (a), 
the  first  sentence  of  paragraph  (b)(1). 
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reliability  of  the  records  kept  in 


(5)  Adequate  records  management 
nractices  are  established  and 


quickly  to  the  exclusion  of  all  other 
letters  or  numerals.  The  term 
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and  paragraph  (c),  and  to  add  a  new 
paragraph  (e)  to  read  as  follows: 

§  2520.1045-1     Disclosure. 

(a)  General  disclosure  requirements. 

The  administrator  of  an  employee 

benefit  plan  covered  by  Title  I  of  the  Act 

must  disclose  certain  material, 

including  reports,  statements,  notices, 

and  other  docimierits,  to  participants, 

beneficiaries  and  other  specified 

individuals.  Disclosiu«  under  Title  I  of 

the  Act  generally  takes  three  forms. 
*  *  * 

(b)  Fulfilling  the  disclosure  obligation. 
(1)  Except  as  provided  in  paragraph  (e) 
of  this  section,  where  certain  material, 
including  reports,  statements,  notices 
and  other  docxunents,  is  required  imder 
Title  I  of  the  Act,  or  regulations  issued 
thereunder,  to  be  furnished  either  by 
direct  operation  of  law  or  on  individual 
request,  the  plan  administrator  shall  use 
measures  reasonably  calculated  to 
ensure  actual  receipt  of  the  material  by 
plan  participants,  beneficiaries  and 
other  specified  individuals.  *  *  * 

r*        *        *        * 
(c)  Disclosure  through  electronic 
media.  (1)  Except  as  otherwise  provided 
by  applicable  law,  rule  or  regulation,  the 
administrator  of  an  employee  benefit 
plan  furnishing  docxunents  through 
electronic  media  is  deemed  to  satisfy 
the  requirements  of  paragraph  {b)(l)  of 
this  section  with  respect  to  an 
individual  described  in  paragraph  (c)(2) 

(i)  The  administrator  takes 
appropriate'and  necessary  measures 
Reasonably  calculated  to  ensure  that  the 
system  for  furnishing  documents — 
I    (A)  Results  in  actual  receipt  of 
transmitted  information  (e.g.,  using 
return-receipt  or  notice  of  undelivered 
electronic  mail  features,  conducting 
periodic  reviews  or  surveys  to  confirm 
receipt  of  the  transmitted  information); 
and 

(B)  Protects  the  confidentiality  of 
personal  information  relating  to  the 
individual's  accounts  and  benefits  (e.g., 
incorporating  into  the  system  measures 
designed  to  preclude  unauthorized 
receipt  of  or  access  to  such  information 
by  individuals  other  than  the  individual 
for  whom  the  information  is  intended); 

(ii)  The  electronically  delivered 
dociunents  are  prepared  and  furnished 
in  a  manner  that  is  consistent  with  the 
style,  format  and  content  requirements 
applicable  to  the  particular  document; 

Uii)  Notice  is  provided  to  each 
participant,  beneficiary  or  other 
individual,  in  electronic  or  non- 
electronic form,  at  the  time  a  document 
is  furnished  electronically,  that  apprises 
the  individual  of  the  significance  of  the 
document  when  it  is  not  otherwise 


reasonably  evident  as  transmitted  (e.g., 
the  attached  document  describes 
changes  in  the  benefits  provided  by 
your  plan)  and  of  the  right  to  request 
and  obtain  a  paper  version  of  such 
document;  and 

(iv)  Upon  request,  the  participant, 
beneficiary  or  other  individual  is 
furnished  a  paper  version  of  the 
electronically  furnished  documents. 

(2)  Paragraph  (c)(1)  shall  only  apply 
with  respect  to  the  following 
individuals: 

(i)  A  participant  who — 

(A)  Has  the  ability  to  effectively 
access  documents  furnished  in 
electronic  form  at  any  location  where 
the  participant  is  reasonably  expected  to 
perform  his  or  her  duties  as  an 
employee;  and 

(B)  With  respect  to  whom  access  to 
the  employer's  or  plan  sponsor's 
electronic  information  system  is  an 
integral  part  of  those  duties;  or 

(ii)  A  participant,  beneficiary  or  any 
other  person  entitled  to  documents 
under  Title  I  of  the  Act  or  regulations 
issued  thereunder  (including,  but  not 
limited  to.  an  "alternate  payee"  within 
the  meaning  of  section  206(d)(3)  of  the 
Act  and  a  "qualified  beneficiary"  within 
the  meaning  of  section  607(3)  of  the  Act) 
who — 

(A)  Except  as  provided  in  paragraph 
(c)(2)(ii)  (B)  of  this  section,  has 
affirmatively  consented,  in  electronic  or 
non-electronic  form,  to  receiving 
documents  through  electronic  media 
and  has  not  withdrawn  such  consent; 

(B)  In  the  case  of  documents  to  be 
furnished  through  the  Internet  or  other 
electronic  communication  network,  has 
affirmatively  consented  or  confirmed 
consent  electronically,  in  a  maimer  that 
reasonably  demonstrates  the 
individual's  ability  to  access 
information  in  the  electronic  form  that 
will  be  used  to  provide  the  information 
that  is  the  subject  of  the  consent,  and 
has  provided  an  address  for  the  receipt 
of  electronically  furnished  documents; 

(C)  Prior  to  consenting,  is  provided,  in 
electronic  or  non-electronic  form,  a 
clear  and  conspicuous  statement 
indicating: 

(1)  The  types  of  documents  to  which 
the  consent  would  apply; 

(2)  That  consent  can  be  withdrawn  at 
any  time  without  charge; 

(3)  The  procedures  for  withdrawing 
consent  and  for  updating  the 
participant's,  beneficiary's  or  other 
individual's  address  for  receipt  of 
electronically  furnished  documents  or 
other  information; 

(4)  The  right  to  request  and  obtain  a 
paper  version  of  an  electronically 
furnished  document,  including  whether 


the  paper  version  will  be  provided  free 
of  charge;  and 

(5)  Any  hardware  and  software 
requirements  for  accessing  and  retaining 
the  documents;  and 

(D)  Following  consent,  if  a  change  in 
hardware  or  software  requirements 
needed  to  access  or  retain  electronic 
documents  creates  a  material  risk  that 
the  individual  will  be  unable  to  access 
or  retain  electronically  furnished 
documents: 

(1)  Is  provided  with  a  statement  of  the 
revised  hardware  or  software 
requirements  for  access  to  and  retention 
of  electronically  furnished  documents; 

(2)  Is  given  the  right  to  withdraw  . 
consent  without  charge  and  without  the 
imposition  of  any  condition  or 
consequence  that  was  not  disclosed  at 
the  time  of  the  initial  consent;  and 

(3)  Again  consents,  in  accordance 
with  the  requirements  of  paragraph 
(c)(2)(ii)(A)  or  paragraph  (c)(2)(ii)(B)  of 
this  section,  as  applicable,  to  the  receipt 
of  documents  through  electronic  media. 
***** 

(e)  Limitations.  This  section  does  not 
apply  to  disclosures  required  under 
provisions  of  part  2  and  part  3  of  the  Act 
over  whichsjthe  Secretary  of  the  Treasury 
has  interpretative  and  regulatory 
authority  piu^uant  to  Reorganization 
Plan  No.  4  of  1978. 

3.  Add  subpart  G  to  part  2520  to  read 
as  follows: 

Subpart  G — Recordkeeping 
Requirements 

Sec. 

2520.107-1     Use  of  electronic  media  for 
maintenance  and  retention  of  records. 

§  2520.1 07-1     Um  of  electronic  media  for 
maintenance  and  retention  of  records. 

(a)  Scope  and  purpose.  Sections  107 
and  209  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  (ERISA),  contain  certain 
requirements  relating  to  the 
maintenance  of  records  for  reporting 
and  disclosure  purposes  ^nd  for 
determining  the  pension  benefits  to 
which  participants  and  beneficiaries  are 
or  may  become  entitled.  This  section 
provides  standards  applicable  to  both 
pension  and  welfare  plans  concemii^ 
the  use  of  electronic  media  for  the 
maintenance  and  retention  of  records 
required  to  be  kept  under  sections  107 
and  209  of  ERISA. 

(b)  General  requirements.  The  record 
maintenance  and  retention  requirements 
of  sections  107  and  209  of  ERISA  are 
satisfied  when  using  electronic  media  if: 

(1)  The  electronic  recordkeeping 
system  has  reasonable  controls  to  ensure 
the  integrity,  accuracy,  authenticity  and 
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reliability  of  the  records  kept  in 
electronic  form; 

(2)  The  electronic  records  are 
maintained  in  reasonable  order  and  in  a 
safe  and  accessible  place,  and  in  such 
manner  as  they  may  be  readily 
inspected  or  examined  (for  example,  the 
recordkeeping  system  should  be  capable 
of  indexing,  retaining,  preserving, 
retrieving  and  reproducing  the 
electronic  records); 

(3)  The  electronic  records  are  readily 
convertible  into  legible  and  readable 
paper  copy  as  may  be  needed  to  satisfy 
reporting  and  disclosure  requirements 
or  any  o&er  obligation  imder  Title  I  of 
ERISA; 

(4)  The  electronic  recordkeeping 
system  is  not  subject,  in  whole  or  in 
part,  to  any  agreement  or  restriction  that 
would,  directly  or  indirectly, 
compromise  or  limit  a  person's  ability  to 
comply  with  any  reporting  and 
disclosure  requirement  or  any  other 
obligation  under  Title  I  of  ERISA;  and 


(5)  Adequate  records  management 
practices  are  established  and 
implemented  (for  example,  following 
procedures  for  labeling  of  electronically 
maintained  or  retained  records, 
providing  a  secxu^  storage  environment, 
creating  back-up  electronic  copies  and 
selecting  an  off-site  storage  location, 
observing  a  quality  assurance  program 
evidenced  by  regiilar  evaluations  of  the 
electronic  recordkeeping  system 
including  periodic  checks  of 
electronically  maintained  or  retained 
records,  and  retaining  paper  copies  of 
records  that  cannot  be  clearly, 
accurately  or  completely  transferred  to 
an  electronic  recordkeeping  system). 

(c)  Legibility  and  reaaabUity.  All 
electronic  records  must  exhibit  a  high 
degree  of  legibility  and  readability  when 
displayed  on  a  video  display  terminal  or 
other  method  of  electronic  transmission 
and  when  reproduced  in  paper  form. 
The  term  "legibility"  means  the 
observer  must  be  able  to  identify  all 
letters  and  numerals  positively  and 


quickly  to  the  exclusion  of  all  other 
letters  or  niunerals.  The  term 
"readability"  means  that  the  observer 
must  be  able  to  recognize  a  group  of 
letters  or  numerals  as  words  or  complete 
numbers. 

(d)  Disposal  of  original  paper  records. 
Original  paper  records  may  be  disposed 
of  any  time  after  they  are  transferred  to 
an  electronic  recordkeeping  system  that 
complies  with  the  requirements  of  this 
section,  except  such  original  records 
may  not  be  discarded  if  the  electronic 
record  would  not  constitute  a  duplicate 
or  substitute  record  under  the  terms  of 
the  plan  and  applicable  federal  or  state 
law. 

Signed  at  Washington,  D.C.,  this  3rd  day  of 
April,  2002. 
Ann  L.  Ck)mbs, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits,  Administration,  Department  of 
Inbor. 
[FR  Doc.  02-8499  Filed  4-8-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  27  and  52 

[FAR  C«sa  1998-018  (Public  Itoeting)] 

Federal  Acquisition  Regulation; 
Trademarks  for  Government  Products 

AGENaES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  public  meeting. 

summary:  The  Director  of  Defense 
Procurement  and  the  General  Services 
Administration  Deputy  Associate 
Administrator  for  Acquisition  Policy  are 
cosponsoring  a  public  meeting  to 
discuss  the  proposed  Federal 


Acquisition  Regulation  (FAR)  rule 
1998-018.  Trademarks  for  Government 
Products,  that  was  published  in  the 
Federal  Register  at  66  FR  42101  on 
August  9,  2001.  Five  written  comments 
were  submitted  in  response  to  the 
Federal  Register  notice;  in  addition, 
articles  have  been  published  discussing 
the  proposed  rule.  After  reviewing  the 
public  comments,  the  cosponsors  would 
like  to  explore  further  the  views  of 
interested  parties  regarding  the  key 
issues  raised  in  the  proposed  rule. 
Copies  of  the  five  written  conunents, 
and  a  list  of  possible  issues  for 
discussion  at  the  public  meeting,  are 
available  on  the  Defense  Procurement 
internet  home  page  at  http:// 
www.acq.osd.mil/dp/. 

If  necessary  to  ensure  that  all  of  the 
views  of  the  interested  parties  have  been 
heard,  subsequent  public  meetings  may 
be  held  concerning  issues  raised  by  the 
proposed  rule.  The  dates  and  times  of 
any  subsequent  meetings  will  be 


published  after  the  initial  meeting  on 
the  Defense  Prociuement  internet  home 
page  at  http://www.acq.osd.mil/dp/. 
DATES:  The  first  meeting  will  be  held  on 
May  9,  2002,  fit)m  8  a.m.  to  5  p.m.  with 
an  hour  break  for  lunch  at  12  p.m. 
ADDRESSES:  The  public  meeting  will  be 
held  in  room  C-43,  Crystal  Mall 
Building  4, 1941  Jefferson  Davis 
Highway.  Arlington.  VA  22202. 
FOR  FURTHER  INFORMATKW  CONTACT: 
William  H.  Anderson.  Chair.  Defense 
Acquisition  Regulations  Council 
Committee  on  Patents.  Data,  and 
Copyrights,  by  telephone  at  (703)  588- 
5090,  by  fax  at  (703)  588-8037,  or  by  e- 
mailat 
WiUiam.Anderson@pentagon.af.mil. 

Dated:  April  3,  2002. 
leremy  Olson, 

Acting  Deputy  Director,  Acquisition  Policy 
Division. 

(FR  Doc.  02-«452  Filed  4-8-02;  8:45  am] 
BILUNG  C006  6«20-ei»-P 
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RULES  GOING  INTO 
EFFECT  APRIL  9,  2002 


AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans: 
Insured  loans — 
Pre-loan  policies  and 
procedures;  schedule  of 
interest  rates  for 
municipal  rate  loans; 
"    published  4-9-02 

AIR  TRANSPORTATION 
STABILIZATION  BOARD 

Air  Transportation  Safety  and 

System  Stabilization  Act: 

Aviation  disaster  relief;  air 

carrier  guarantee  loan 

program;  Board 

administrative  regulations; 

published  4-9-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

New  Mexico;  published  2-8- 
02 

Federal 

communications 

commission 

'elevision  broadcasting: 
Digital  television — 
Digital  television  broadcast 
signals;  carriage  of 
transmissions  by  cable 
operators;  correction; 
published  4-9-02 

FEDERAL  RESERVE 
>YSTEM 

Truth  in  lending  (Regulation 
Z): 
Official  staff  commentary; 

amendments;  published  4- 

9-02 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Safety  and  health  solicitation 
provisions  and  contract 
clauses;  published  4-9-02 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 
Office 

Air  Transportation  Safety  and 
System  Stabilization  Act: 


Aviation  disaster  relief;  air 
carrier  guarantee  loan 
program;  technical 
amendment;  published  4- 
9-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Avocados  grown  in — 
Florida;  comments  due  by 
4-15-02;  published  3-15- 
02  [FR  02-06139] 
Milk  mari<eting  orders: 
Upper  Midwest;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03634] 
Prunes  (idried)  produced  in — 
Califomia;  comments  due  by 
4-15-02;  published  3-15- 
02  [FR  02-06144] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Fruits  and  vegetables, 
imported;  irradiation 
phytosanitary  treatment; 
comments  due  by  4-15-02; 
published  3-15-02  [FR  02- 
06267] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine. 

domestic: 

California  and  Oregon; 
phytophthora  ramorum; 
public  hearings;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03721] 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Noninsured  Crop  Disaster 
Assistance  Program; 
comments  due  by  4-18- 
02;  published  3-19-02  [FR 
02-06212] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Pizza  identity  standards; 
elimination;  comments  due 
by  4-15-02;  published  3-14- 
02  [FR  02-06125] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 


Sea  turtle  conservation—^ 
Fishing  activities 
restrictions;  comments 
due  by  4-15-02; 
published  3-29-02  [FR 
02-07708] 
Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  4-17-02; 
published  4-2-02  [FR 
02-07931] 
Northeastern  United  States 
fisheries — 

Monkfish;  comments  due 
by  4-19-02;  published 
4-4-02  [FR  02-08076] 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Federal  Hazardous 
Substances  Act: 
Certain  model  rocket 
propellant  devices;  use 
witfi  lightweight  surface 
vehk:les;  comments  due 
by  4-15-02;  published  1- 
30-02  [FR  02-02059] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Electronic  listing  of  vehicles 
available  for  use  by  more 
than  one  agency; 
comments  due  by  4-16- 
02;  published  2-15-02  [FR 
02-03786] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Administrative  changes  and 

technical  amendments; 

comments  due  by  4-15- 

02;  published  3-14-02  [FR 

02-05743] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
Interstate  ozone  trartsport 

reduction — 

Nitrogen  oxides;  Section 
,126  petitions  regarding 
sources;  and  Title  V 
operating  permit 
programs,  applicable 
requirement  definition; 
comments  due  t)y  4-15- 
02;  published  2-22-02 
[FR  02-03918] 

Nitrogen  oxides;  State 
implementation  plan 
call,  technical 
amendments,  and 
Section  126  rules; 
response  to  court 
decisions;  comments 
due  by  4-15-02; 
published  2-22-02  [FR 
02-03917] 


State  operating  permits 
programs- 
Connecticut;  comments 
due  by  4-15-02; 
published  3-15-02  [FR 
02-06273] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
4-15-02;  published  3-15- 
02  [FR  02-06271] 
Texas;  comments  due  by  4- 
19-02;  published  3-20-02 
[FR  02-06721] 
Hazardous  waste  program 
authorizations: 

Michigan;  comments  due  by 
4-15-02;  published  2-28- 
02  [FR  02-04788] 
Hazardous  waste: 
Resource  Conservation  and 
Recovery  Act  Burden 
Reduction  Initiative; 
comments  due  by  4-17- 
02;  published  1-17-02  [FR 
02-00191] 
Radiation  protection  programs: 
Idaho  National  Engineering 
and  Environmental 
Laboratory— 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolatktn  Pilot 
Plant;  waste 

characterization  program 
documents  availability; 
comments  due  by  4-19- 
02;  published  3-20-02 
[FR  02-06844] 
Toxic  substances: 
Significant  new  uses — 
Neodecaneperoxoic  acid, 
etc.;  comments  due  by 
4-19-02;  published  3-20- 
02  [FR  02-06724] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Intemational  call-back 
service,  uncompleted  call 
signaling  configuration; 
other  nations'  prohibitions 
enforcement;  comments 
due  by  4-15-02;  published 
3-8-02  [FR  02-05381] 
Satellite  servk»s— 
Satellite  earth  stations  use 
on  board  vessels  in 
bands  shared  with 
terrestrial  fixed  service; 
pnxedures;  comments 
due  by  4-19-02; 
published  3-22-02  [FR 
02-06917] 
Radio  and  television 
broadcasting: 
Broadcast  and  cable  EEO 
rules  and  policies; 
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revision;  comments  due 
by  4-15-02;  published  3-8- 
02  [FR  02-05380] 
Noncommercial  educational 
broadcast  stations 
applicants;  comparative 
standards  reexamination; 
comments  due  by  4-15- 
02:  published  3-5-02  [FR 
02-05165] 

FEDERAL  TRADE 
COMMISSION 

Telemarketing  sales  mie; 
comments  due  by  4-15-02; 
published  4-3-02  [FR  02- 
08016] 
Textile  Fiber  Products 
Identification  Act: 
Elasterell-p:  new  generic 
fiber  name  and  definition; 
comments  due  by  4-19- 
02;  published  2-15-02  (FR 
02-03195] 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Electronic  listing  of  vehicles 
available  for  use  by  more 
than  one  agency; 
comments  due  by  4-16- 
02;  published  2-15-02  [FR 
02-03786] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
No  residue;  definition 
revision;  comments  due 
by  4-17-02;  published  1- 
17-02  [FR  02-01170] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  arKl  Drug 
Administration 
Human  drugs: 
Prescription  drug  marlteting; 
effective  date  delay; 
comments  due  by  4-15- 
02;  published  2-13-02  [FR 
02-03282] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
Cutaneous  cartxjn  dioxide 
and  cutaneous  oxygen 
monitors;  reclassification 
into  dass  II  special 
controls;  comments  due 
by  4-15-02;  published  2- 
12-02  [FR  02-03281] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Tribal  Self-Govemance 
Amendments  of  2000; 
implementation: 
Indian  Health  Sen/ice;  tribal 
self -governance; 


comments  due  by  4-15- 
02;  published  2-14-02  [FR 
02-03248] 
INTERIOR  DEPARTMENT 
Fish  and  Wildllta  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Roswell  springsnall,  etc.; 
comnwnts  due  by  4-15- 
02;  published  2-12-02 
[FR  02-03140] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Electronic  listing  of  vehicles 
available  for  use  by  more 
than  one  agerKy; 
comments  due  by  4-16- 
02;  published  2-15-02  [FR 
02-03786] 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  petitions: 
Leyse,  Robert  H.;  comments 
due  by  4-15-02;  published 
1-29-02  [FR  02-02075] 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  4-15-02;  published  3- 
15-02  [FR  02-06228] 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
lk»nsir>g  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  4-15-02;  published  3- 
15-02  [FR  02-06227] 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 
Recruitment  and  selectkjn 
through  competitive 
examination;  comrr>ents 
due  by  4-16-02;  published 
2-15-02  [FR  02-03621] 
PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Administratively 
uncontrollat>le  overtinw 
pay;  comments  due  by  4- 
15-02;  published  2-13-02 
[FR  02-03410] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
l^onmanufacturer  rule; 
waivers — 


Plain  unmounted  bearings 
and  mounted  bearings; 
comments  due  by  4-15- 
02;  published  4-4-02 
[FR  02-07958] 
Travel  agencies;  comments 
due  by  4-15-02;  published 
3-15-02  [FR  02-06195] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  standards  and 
disaster  toan  program: 
Travel  agencies;  ecorKMnk: 
injury  disaster  k>an 
program;  comments  due 
by  4-15-02;  published  3- 
15-02  [FR  02-06194] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
DrawtKidge  operations: 
Missouri;  comments  due  by 
4-16-02;  published  2-15- 
02  [FR  02-03693] 
Ports  and  watenways  safety: 
New  London,  CT;  safety 
zone;  comments  due  by 
4-19-02;  published  3-20- 
02  [FR  02-06765] 
Oahu,  Maui,  Hawaii,  and 
Kauai,  HI;  anchorages 
■    and  security  zones; 
comments  due  by  4-15- 
02;  published  3-20-02  [FR 
02-06733] 
Ohio  River,  Shippingport, 
PA;  security  zone; 
comments  due  by  4-17- 
02;  published  3-18-02  [FR 
02-06364] 
Pilgrim  Nuclear  Power  Plant, 
Plymouth,  MA;  safety  and 
security  zone;  comments 
due  by  4-15-02;  published 
1-29-02  [FR  02-02209] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier,  comments  due 
by  4-19-02;  published  3- 
20-02  [FR  02-06630] 
Eurocopter  France; 
comments  due  by  4-15- 
02;  published  2-14-02  [FR 
02-03580] 

TRANSPORTATION 

DEPARTMENT 

Federal  AviatkKi 

Administration 

Airworthiness  directives: 
Eurocopter  France; 
comments  due  by  4-19- 
02;  published  3-20-02  [FR 
02-06627] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 


Pratt  &  Whitney;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03669] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Rolls-Royce  pic;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03162] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  standards: 
Special  conditions — 
Airtxjs  Industrie  Model 
A340-500/-600 
airplanes;  comments 
due  by  4-19-02; 
published  3-20-02  [FR 
02-05876] 
Dassault  Aviation  Fan  Jet 
Fakx>n  Series  C,  D,  E, 
and  F,  and  Mystere- 
Falcon  20-05,  20-05, 
20-E5,  and  20-F5 
airplanes;  comments 
due  by  4-17-02; 
published  3-18-02  [FR 
02-06365] 
Liberty  Aerospace  Model 
XL-2  airplane; 
comments  due  by  4-15- 
02;  published  3-14-02 
[FR  02-06131] 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 
operations: 

Unifomi  Traffic  Control 
Devices  Manual — 
Accessible  pedestrian 
signals;  comments  due 
by  4-16-02;  published 
2-15-02  [FR  02-03619] 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  standards: 
Mexican  motor  carriers — 
Applk:ation  form  to 
operate  beyond  U.S. 
municipalities  and 
commercial  zones  on 
U.S.-Mexkx)  border, 
comments  due  by  4-18- 
02;  published  3-19-02 
[FR  02-05891] 
Safety  monitoring  system 
and  compliance  initiative 
for  carriers  operating  in 
•    U.S.;  comments  due  by 
4-18-02;  published  3-19- 
02  [FR  02-05892]      • 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes  and  procedure 
and  admlnistratkxi: 
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Foreign  individuals  claiming 
reduced  withholding  rates 
under  income  tax  treaty 
and  receiving  unexpected 
payment;  taxpayer 
identification  numt>er 
requirements 
Cross-reference; 
comments  due  by  4-17- 
02;  published  1-17-02 
[FR  02-01126] 
Income  taxes: 
Catch-up  contributions  for 
individuals  age  50  or  over 
Hearing  date  change  and 
extension  of  comment 
period;  comments  due 
by  4-15-02;  published 
2-20-02  [FR  02-04093] 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 


may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/tee)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  httpj/ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1499/P.L.  107-157 

District  of  Columbia  College 
Access  Improvement  Act  of 
2002  (Apr.  4,  2002;  116  Stat. 
118) 


H.R.  2739/P.L.  107-158 

To  amend  Public  l^w  107-10 
to  authorize  a  United  States 
plan  to  endorse  and  ot>tain 
ot>server  status  for  Taiwan  at 
the  annual  summit  of  the 
Worid  Health  Assembly  in 
May  2002  in  Geneva, 
Switzeriand,  and  for  other 
purposes.  (Apr.  4,  2002;  116 
Stat.  121) 

H.R.  398S/P.L.  107-159 

To  amend  the  Act  entitled  "An 
Act  to  authorize  the  leasing  of 
restricted  Indian  lands  for 
public,  religious,  educational, 
recreational,  residential, 
business,  and  other  purposes 
requiring  the  grant  of  long- 
term  leases",  approved  August 
9,  1955,  to  provide  for  binding 
arbitration  clauses  in  leases 
and  contracts  related  to 
resen/ation  lands  of  the  Gila 
River  Indian  Community.  (Apr. 
4,  2002;  116  Stat.  122) 
Last  List  April  3,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iistserv@list8erv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  sennce  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarteriy  basis,  is  published  In  24x 
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contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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agricultural  Research  Service 

PROPOSED  RULES 

National  Arboretmn;  schedule  of  fees.  17301-17303 
NOTICES 

Agency  information  collection  activities: 
J  Proposed  collection;  comment  request.  1 7356 

Agriculture  Department 

See  Agricultural  Research  Service 

See  Forest  Service 

See  Grain  Inspection.  Packers  and  Stockyards 

Administration 
See  Rural  Utilities  Service 

Alcohol,  Tobacco  and  Firearms  Bureau 

PROPOSED  RULES 

Alcoholic  beverages: 
Wine;  labeling  and  advertising — 
Petite  sirah  and  zinfandel;  new  grape  variety  names, 
17312-17314 

i  krmy  Department 

See  Engineers  Corps 

NOTICES 

Military  traffic  management: 
Defense  Transportation  Tracking  System;  Satellite  Motor 

Surveillance  Service;  charges,  17415-17416 
*atent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Angiogenesis  inhibitors  specific  for  methionine 

aminopeptidase  2  as  antiparasitic  drugs,  17416- 

17417 
Breast  and  prostrate  cancer;  method  of  diagnosing  stage 

or  aggressiveness  based  on  levels  of  fatty  acids 

binding  proteins,  17417 
Chimeric  filovinis  glycoprotein,  17417 
Endotracheal  tupe  securing  device,  17417 
High-throughput  assays  for  proteolytic  activities  of 

clostridial  neurotoxins;  correction,  17418 

Blackstone  River  Valley  National  Heritage  Corridor 
I      Commission 

NOTICES 

Meetings.  17436 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17432-17434 

Children  and  Families  Administration 

See  Refugee  Resettlement  Office 

Chrll  Rights  Commission 

PROPOSED  RULES  '*■ 

Organizational  structiu-e.  procedures,  and  program 
processes,  17527-17554 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Port  Jefferson,  NY;  safety  zone,  17284-17286 


PROPOSED  RULES 
Ports  and  waterways  safety: 
Fore  River  Channel.  Weymouth.  MA;  safety  zone.  17314- 
17317 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Textile  and  apparel  categories: 
Afirican  Growth  and  Opportunity  Act;  short  supply 
requests — 
Cuprammonium  rayon  filament  yam,  17412-17413 

Corporation  for  National  and  Community  Service         ^ 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17413-17414 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 
NOTICES 
Meetings: 

National  Defense  University  Board  of  Visitors,  17414- 
17415 

Scientific  Advisory  Board,  17415 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Applied  Science  Labs,  Inc.,  17466-17467 
Boehringer  Ingelheim  Chemicals,  Inc.,  17467 
Celgene  Corp.,  17467 
Chattem  Chemicals,  Inc.,  17467-17468 
Cody  Laboratories  Inc.,  17468 
Guilford  Pharmaceuticals,  Inc.,  17468 
Johnson  Matthey.  Inc.,  17468-17469 
Lonza  Riverside,  17469 
Mallinckrodt,  Inc.,  17469 
Norac  Co.,  Inc.,  17469 
Noramco  Inc.,  17470 
Organix,  Inc.,  17470 
Pressure  Chemical  Co.,  17470 
Wildlife  Laboratories,  Inc.,  17470-17471 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Educational  research  and  improvement — 

Reading  Comprehension  Research  Program,  17587- 

*      17592 
Elementary  and  secondary  education — 

Early  Reading  First  Program,  17593-17595 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Adininistration 
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NOTICES 

Grants  and  cooperative  agreements,  availability,  etc.: 
Nuclear  Explosion  Monitoring  Research  and  Engineering 
Program.  17420 

Energy  Efficiency  and  Renewable  Energy  Office 

PROPOSED  RULES 
Meetings: 
Residential  furnaces  and  boilers  venting  installations; 
energy  conservation  standards;  public  workshop, 
17304-17305 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Logan  County.  WV;  Hobet  Mining.  Inc's  Spruce  No.  1 
Mine  Project.  17418 

Environmental  Protsction  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  17286-17288 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 

Pesticide  active  ingredient  production,  17491-17525 
Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 

Puerto  Rico.  17321-17325 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Alabama,  17317 

South  Carolina.  17317-17321 
NOTICES 
Meetings: 

Clean  Air  Act  Advisory  Committee.  17427 

State  and  Tribal  Toxics  Action  Forum,  17427-17429 
Pesticides;  experimental  use  permits,  etc.: 

Gustafeon  LLC.  17429 
Toxic  and  hazardous  substances  control: 

Chemical  testing — 
Data  receipt.  17429-17431 

Exscutivs  Oftlcs  of  ttw  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

General  Electric  Co..  17279-17282 
PROPOSED  RULES 
Airworthiness  directives: 

BeU, 17305-17306 

Eurocopter  France.  17306-17308 

Federal  Bureau  of  investigation 

NOTICES 

Meetings: 
National  Crime  Prevention  and  Privacy  Compact  Coimcil. 
17471 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Satellite  communications — 
Mobile-satellite  service  above  1  GHz,  17288-17300 
PROPOSED  RULES 
Practice  and  procedure: 
Regulatory  fees  (2002  FY);  assessment  and  collection, 
17325-17349 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

AlphaGen  Power  LLC,  et  al..  17422-17425 
Hydroelectric  applications.  17426 
Applications,  hearings,  determinations,  etc.: 

Duke  Energy  Trading  &  Marketing,  L.L.C.,  et  al..  17420- 
17421 

Gulfstream  Natural  Gas  System.  L.L.C..  17421 

Key-Span-Ravenswood,  Inc..  17421 

PacifiCorp,  17421-17422 

Public  Utility  District  No.  1  of  Pend  Oreille  County.  ID, 
17422 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  17431 

Ocean  transportation  intermediary  licenses: 

Florida  Overseas  Services,  Inc..  et  al.,  17431 

Goodship  International.  Inc..  et  al..  17431 

Federal  Railroad  Administration 

RULES 

Freight  and  other  non-passenger  trains  and  equipment; 
brake  system  safety  standards;  end-of-train  devices, 
17555-17585 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  17431-17432 

Permissible  nonbanking  activities,  17432 
Meetings;  Sunshine  Act,  17432 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Ketamine  hydrochloride  injectable  solution,  17282-17284 
Lincomycin  hydrochloride  soluble  powder.  17284 

NOTICES 

Meetings:  ' 

Drug  development,  effective  agency/industry  interactions 
to  expedite;  workshop.  17434 

Forest  Service 

NOTICES 

Meetings: 
Resource  Advisory  Committees — 
Snohomish  County,  17356-17357 

Geoiogicai  Survey 

NOTICES 
Meetings: 
National  Satellite  Land  Remote  Sensing  Data  Archive 
Advisory  Committee,  17436 

Grain  Inspection,  Paclcers  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 
Gainsville  Livestock  Market,  Inc.,  FL,  et  al.;  correction, 
17357 

Healtli  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Refugee  Resettlement  Office 
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ilth  Resources  and  Services  Administration 

NOTICES 
Meetings: 
Training  in  Primary  Care  Medicine  and  Dentistry 
Advisory  Committee,  17434-17435 


Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  HI  (casino)  gambling: 
Pyramid  Lake  Paiute  Tribe,  NV,  17436 


Interior  Department 

See  Blackstone  River  Valley  National  Heritage  Corridor 

Commission 
See  Geological  Survey 
See  Indian  Affairs  Bureau 
See  National  Park  Service 
NOTICES 

Enviroiunental  statements;  availability,  etc.: 
Central  Utah  Project — 

Diamond  Fork  System,  llT;  2002  proposed  action 
modifications,  17435-17436 


Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 

State  and  political  subdivisions;  obligations,  17309- 
17312 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  17487-17489 


international  Trade  Administration 

NOTICES 

Antidumping: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
Various  countries,  17361-17367 
Carbon  and  alloy  steel  wire  rod  from — 
Canada,  17389-17396 
Germany,  17384-17389 
Indonesia,  17374-17379 

Mexico,  17397-17401  ^ 

Moldova.  17401-17407 
Trinadad  and  Tobago.  17379-17384 
Ukraine,  17367-17374 
Antidumping  and  counterveiiling  duties: 

Administrative  review  requests,  17357-17361 
Applications,  hearings,  determinations,  etc.: 
,  Centers  for  Disease  Control.  17407 
Emory  University,  17407-17408 

justice  Department 

See  Drug  Enforcement  Administration 
See  Federal  Bureau  of  Investigation 
NOTICES 
Privacy  Act: 
Systems  of  records,  17464-17466 


Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17478-17479 


National  Archives  and  Records  Administration 

RULES 

Public  availability  and  use: 
Research  room  procedures;  public  access  personal 
computers  (workstations)  use 
Cori«ction,  17286       ^  ' 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 

Importation  eligibility;  determinations,  17479-17486 

t 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 

Pelagic  longline  management.  17349-17353 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groundfish,  17353-17355 
NOTICES 

Endangered  and  threatened  species: 
Incidental  take  permits — 
Anadromous  fish,  17408-17409 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
California  Department  of  Transportation.  Humbolt 
County.  CA;  seismic  retrofit  of  three  bridges  at 
Humbolt  Bay.  17409-17412 

National  Park  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  17436-17438 
Concession  contract  negotiations: 

Crater  Lake  National  Park,  CA,  17438 
Concession  contracts  and  permits: 
Expiring  contracts;  extension  for  up  to  one  year,  17438- 

17439 
Environmental  statements;  availability,  etc.: 
Golden  Gate  National  Recreational  Area,  CA; 

transportation  infrastructure  and  management  plan, 

17439-17440 
Little  Rock  Central  High  .*lrhool  National  Historic  Site, 

AR;  general  management  plan,  17441 
Mohave  National  Preserve.  CA;  general  management  plan, 

17441-17445 
Mount  Ranier  National  Park,  WA;  general  management 

plan, 17445 
National  Coal  Heritage  Area.  WV,  17446 
Point  Reyes  National.  CA;  non-native  deer  management 

plan. 17446-17447 
Voyageurs  National  Park.  MN;  general  management/ 

visitor  use  and  facilities  plans,  17447-17455 
Environmental  statements;  notice  of  intent: 
Capitol  Reef  National  Park,  UT;  road  modifications, 

17455-17456 
Lake  Meredith  National  Recreation  Area  and  Alibates 

Flint  Quarries  National  Monument,  TX;  general 

management  plan,  1 7456 
Low  Country  Gullah  Culture  Special  Resource  Study,  SC 

and  GA;  visitor  use  and  resource  management, 

17456-17457 
Meetings: 
Delaware  Water  Gap  National  Recreation  Area  Citizen 

Advisory  Committee,  17457 
Native  American  Graves  Protection  and  Repatriation 

Review  Committee,  17457-17458 
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National  Register  of  Historic  Places: 

Pending  nominations.  17458-17460 
National  Underground  Railroad  Network  to  Freedom  Act; 
implementation: 
National  Underground  Railroad  Network  to  Freedom; 
official  symbol  designation,  17460 
Native  American  human  remains  and  associated  funerary 
objects: 
Agricultiu^  Department,  Forest  Service.  Chugach 

National  Forest,  and  Anchorage  Museum  of  History 
and  Art,  AK — 
Glass  trade  beads,  etc.,  from  Uqciuvit  site.  Esther 
Passage,  AK.  17461-17462 
American  Museum  of  Natural  History,  New  York.  NY- 
Inventory  from  Sioux  County,  NE,  17460-17461 
Forest  Service,  Chugach  National  Forest.  AK — 
Dehydrated  duck  head,  etc.,  from  Palutat  Cave  site. 
Prince  William  Sound,  AK,  17462-17463 
Land  Management  Bureau,  Nevada  State  Office,  NV— 

Inventory  from  Spirit  Cave,  NV,  17463 
Springfield  Science  Museimi.  MA— 
Chert  projectile  points  and  glass  beads  from  east  bank 
of  Cayuga  Lake,  Union  Springs,  NY,  17463-17464 

Navy  Department 

NOTICES 

Enviroimiental  statements;  availability,  etc.: 
Oscala  National  Forest.  FL;  renewal  of  authorization  to 
use  Pinecastle  Bombing  Range.  17418-17420 

Nuclear  Regulatory  Commieelon 

PROPOSED  RULES 

Fee  schedules  revision;  fee  recovery  (2002  FY) 

Correction.  17490 
NOTICES 
Agency  infprmation  collection  activities: 

Proposed  collection;  comment  request,  17471-17472 
Decommissioning  plans;  sites: 

CE  Windsor  Site,  CT,  17472 
Environmental  statements;  availability,  etc.: 

Westinghouse  Electric  Co.  LLC,  17472-17474 

Preeidefrtial  Documenta 

PROCLAMATIONS 

Special  observances: 
Cancer  Control  Month  (Proc.  7536),  17597-17600 
National  Child  Abuse  Prevention  Month  (Proc.  7537), 
17601-17602 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Refugee  ReaatUement  Office 

NOTICES 

Grants  and  cooperative  agreement  awards: 
New  York  Office  on  Temporary  and  Disability  Assistance, 
Bureau  of  Refugee  and  Immigrant  Affairs,  17435 

Rural  UtiUtiee  Service 
Nonccs 

Environmental  statements;  availability,  etc.: 
Tri-State  Generation  and  Transmission  Association,  Inc., 
17357 


Securities  and  Exchange  Commission 

NOTICES 

Self-regixlatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange  LLC,  1 7475-1 7477 

Chicago  Board  Options  Exchange,  Inc.,  17477-17478 
Applications,  hearings,  determinations,  etc.: 

Chicago  Stock  Exchange,  Inc.,  17474-17475 

Pacific  Exchange.  Inc..  17475 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Virginia.  17478 

State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 
Frida  Kahlo.  Diego  Rivera,  and  Twentieth-Century 
Mexican  Art:  The  Jacques  and  Natasha  Gelman 
Collection,  17478 
Committees;  establishment,  renewal,  termination,  etc.: 
Defense  Trade  Advisory  Group,  17478 

Surface  Transportation  Board 

NOTICES 
Rail  carriers: 
Control  exemptions —  ^ 

Wulfson,  David  W.  et  al.,  17486 

Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Tranaportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 
PROPOSED  RULES 

Air  travel;  nondiscrimination  on  basis  of  disability: 
Disability-related  complaints;  reporting  requirements, 
17308-17309 

Treaaury  Department 

See  Alcohol.  Tobacco  and  Firearms  Bureau 
See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  17486- 
17487 

Western  Area  Power  Administration 

NOTICES 

Floodplain  and  wetlands  protection;  environmental  review; 
notice  of  intent: 
Sacramento  Valley  Right-of-Way  Maintenance  Project, 
CA,  17426-17427 
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Part  HI 
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PartiV 

risportation  Department.  Federal  Railroad 
Administration.  17555-17585 

Party 

Education  Department.  17587-17592 

Part  VI 

Education  Department.  17593-17595 

Part  VII 

Ebcecutive  Office  of  the  President.  Presidential  Documents, 
17597-17602 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soid  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  feach  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-49-AD;  Amendment 
39-12707;  AD  2002-07-12] 

RIN  2120-AA64 

Airworttiiness  Directives;  General 
Electric  Company  CF6-80A,  CF6-80C2, 
and  CF6-80E1  Series  Turt>ofan 
Engines 

AGENCY:  Federal  Aviation 
Admuiistration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
that  is  applicable  to  General  Electric 
Company  (GE)  CF6-80A,  CF6-80C2. 
and  CF6-80E1  series  turbofan  engines. 
TTiat  AD  currently  requires  revisions  to 
the  Life  Limits  Section  of  the 
manufacturer's  Instructions  for 
Continued  Airworthiness  (ICA)  to 
include  required  inspection  of  selected 
critical  life-limited  parts  at  each  piece- 
part  exposure.  This  amendment  adds 
additional  mandatory  inspections  for 
certain  high  pressure  compressor  (HPC), 
low  pressure  tiubine  (LPT),  and  high 
pressure  turbine  (HPT)  parts.  The 
mandatory  inspections  are  needed  to 
identify  those  critical  rotating  parts  with 
conditions,  which  if  allowed  to 
continue  in  service,  could  resuU  in 
uncontained  failures.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result 
in  an  uncontained  engine  failure  and 
damage  to  the  airplane. 
DATES:  Effective  date  May  15,  2002. 
ADDRESSES:  This  information  may  be 
examined,  by  appointment,  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 


Executive  Park.  Biulington,  MA;  or  at  - 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Curtis,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7192, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2000-08-12, 
Amendment  39-11698  (65  FR  21638, 
April  24,  2000),  which  is  applicable  to 
(GE)  CF6-80A.  CF6-80C2.  and  CF6- 
80E1  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
October  5,  2001  (66  FR  50906).  That 
action  proposed  to  add  to  the  revisions 
to  the  Life  Limits  section  of  the  Engine 
Manuals,  and  for  air  carriers  add  to  their 
approved  continuous  maintenance 
program,  additional  mandatory 
inspections  for  certain  HPC,  LPT,  and 
HPT  parts.  The  mandatory  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  which  if 
allowed  to  continue  in  service,  could 
result  in  uncontained  failiures. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Intent  of  AD  Perceived  to  Supersede  AD 
95-18-14 

Two  commenters  state  that  an  existing 
AD  (95-18-14)  already  requires 
fluorescent  penetrant  inspection  (FPI)  of 
certain  CF6  HPC  rotor  stage  3-9  spools. 
These  commenters  suggest  that  this  AD 
is  intended  to  supersede  AD  95-18-14 
and,  therefore,  request  that  the  final  rule 
provide  this  clarification. 

The  FAA  disagrees  that  the  intent  is 
to  supersede  AD  95-18-14,  but  agrees 
that  clarification  is  needed  to  prevent 
potential  confusion.  AD  95-18-14 
requires  that  a  more  detailed  FPI  of  the 
HPC  rotor  stage  3-9  spool  (as  described 
by  GE  All  Operators'  Wire  dated  8/10/ 
95)  be  used  whenever  FPI  of  these 
spools  is  done.  AD  95-18-14,  however, 
does  not  specify  when  the  FPI  is  to  be 
conducted.  This  final  rule  requires  FPI 
of  all  HPC  rotor  stage  3-9  spools  at 


piece-part  exposure.  This  FPI  technique 
is  now  contiained  in  the  GE  Standard 
Practice  Manual  as  the  recommended 
inspection  for  deep  disk  spools. 

Typographical  Error 

Two.  commenters  state  that  the 
proposal  contains  a  typographical  error 
in  the  task  number  for  the  CF6-80C2 
No.  4R  bearing  FPI,  and  suggest  that  task 
number  72-31-10-200-000-AOl  be 
changed  to  read  task  niunber  72-31-10- 
200-000- AOOl. 

The  FAA  disagrees,  and  believes  the 
commenters  were  referencing  an 
electronic  version  of  the  engine  manual 
for  this  task  niunber.  The  task  number 
in  the  paper  copy  of  the  engine  manual 
is  consistent  with  the  proposal.  GE  has 
advised  the  FAA  that  an  electronic 
formatting  routine  incorrectly  converted 
the  text  for  this  task  number  thereby 
causing  the  noted  discrepancy  between 
the  paper  and  electronic  (e.g.  CD-ROM) 
versions.  This  electronic  formatting 
routine  is  being  corrected  and  the  next 
publication  of  the  CD  will  reflect  this 
correction.  The  paper  version  of  the 
manual  is  correct.  Therefore,  no  change 
will  be  made  in  the  final  rule. 

Intent  of  AD  Perceived  to  Supersede  AD 
2001-10-07 

One  commenter  states  that  an  existing 
AD  (2001.-10-07)  already  requires  eddy 
current  inspection  (ECI)  of  the  CF6- 
80C2  HPT  stage  1  disk  dovetail  slot 
bottom.  The  commenter  suggests  that 
this  proposal  is  intended  to  supersede 
AD  2001-10-07  and  therefore  requests 
that  the  final  rule  provide  this 
clarification. 

The  FAA  disagrees  that  the  intent  is 
to  supersede  AD  2001-10-07,  but  agrees 
that  clarification  on  this  issue  is 
appropriate  to  prevent  any  potential  for 
confusion.  AD  2001-10-07  requires 
both  an  initial  and  repetitive  ECI  of 
dovetail  slot  bottoms,  but  only  for 
certain  CF6-80C2  HPT  Stage  1  disk  part 
numbers.  The  initial  inspection  is 
required  within  the  time  limits  specified 
in  that  AD.  This  final  rule  requires  only 
the  repetitive  ECI  at  each  piece-part 
exposiue  for  all  current  and  future  CF6- 
80C2  HPT  Stage  1  disk  dovetail  slot 
bottoms.  Repetitive  ECI's  performed  on 
the  HPT  Stage  1  disks  specified  in  AD 
2001-10-07  will  satisfy  both  the 
requirements  of  that  AD  and  the 
requirements  of  this  final  rule. 
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Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 


this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 


Inspections 

(a)  Within  the  next  30  davs  after  the 
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Reference  the  Manual  Revisions 

One  conunenter  states  that  engine 
manual  task  numbers  and/or  paragraph 
numbers  are  subject  to  change,  and 
therefore,  suggested  this  final  rule 
should  reference  the  specific  date  and 
revision  of  the  manual  to  ensure 
compliance.  The  commenter  noted  that 
AD  references  to  other  manufacturer 
publications  such  as  service  bulletins, 
always  reference  revisions  nimibers  and 
issue  dates. 

The  FAA  disagrees.  Compliance  with 
this  AD  is  achieved  by  incorporating  the 
schediUe  of  inspections  into  the  Life 
Limits  Section  of  the  histructions  for 
Continued  Airworthiness  (ICA).  Each 
specific  piece-part  inspection  is 
therefore  done  by  following  the 
operator's  approved  maintenance 
program,  not  by  the  AD  itself,  and, 
therefore,  the  AD  need  not  make 
specific  reference  to  a  particular  version 
of  the  manual.  In  addition,  all  revisions 
to  the  Life  Limits  Section  of  the 
manufacturer's  ICA's  are  approved  by 
the  FAA.  Any  engine  shop  manual 
change  that  results  in  a  change  to  the 
task  number  of  a  task  in  that  section  of 
the  ICA's  would  require  a  change  that 
would  require  FAA  approval. 

Final  Rule  Efifectivity  Date 

Two  commenters  state  that  the 
manufoctiirer  has  not  yet  released  all  of 
the  engine  manual  changes  necessary  to 
comply  with  the  final  rule.  One  of  these 
commenters  suggests  that  the  effective 
date  of  the  final  rule  should  be  set  for 
30  days  after  release  of  the  manual 
revisions. 

The  FAA  partially  agrees.  The  FAA 
has  worked  closely  with  the 
manufecturer  to  ensure  that  any  new 
procediuBs  required  for  the  additional 
inspections  are  incorporated  in  the 
engine  shop  manuals  (ESM)  in  a  timely 
feishion.  These  shop  manual  changes 
must  be  published  (either  by  formal  or 
temporary  revision  to  the  manual)  prior 
to  or  simultaneous  with  the  publication 
of  revisions  to  the  manufacturer's  Life 
Limits  Section  of  the  Instructions  for 
Continued  Airworthiness  (ICA).  The  AD 
allows  up  to  30  days  after  the  effective 
date  of  the  AD  for  the  manufactiirer  to 
issue  the  necessary  revisions  to  their 
ICA.  The  majority  of  the  inspections 
added  by  this  rule  already  exist  in  the 
ESM.  Operators  were  made  aware  of  any 
new  inspections  via  the  notice  of 
proposed  rulemaking  (NPRM)  process 
and  separate  communications  from  the 
manufacturer.  Since  publication  of  the 
NPRM,  the  manufacturer  has  issued 
temporary  revisions  to  their  manuals  to 
add  the  new  inspections  (CF6-80C2; 
TR's  72-0842,  -0843.  -0844,  and  "0845 


dated  12/14/01,  and  CF&-80E1;  TR's 
72-0057,  -0058,  -0059.  and  -0060  dated 
12/18/01).  Therefore  no  changes  are 
deemed  necessary  to  the  effective  date 
for  this  AD. 

Task  Number  Inconsistencies 

One  commenter  states  that  there  are 
inconsistencies  between  the  task 
numbers  in  the  proposal  and  the 
manufactiirer's  engine  manual  for 
certain  components,  and  requests  that 
the  final  rule  correct  these 
inconsistencies. 

The  FAA  agrees.  At  the  time  of 
publication  of  the  NPRM,  the  engine 
manual  changes  for  the  new 
inspections,  specifically  for  certain  HPT 
rotor  R88DT  turbine  components,  were 
not  yet  available  and  therefore  the  task 
numbers  were  not  yet  defined.  Since 
then,  the  manufacturer  has  issued 
temporary  revisions  to  the  engine 
manuals  to  add  these  inspections 
including  the  correct  task  numbers 
{CF6-80C2,  TR's  72-0842,  -0843,  -0844, 
and  "0845  dated  12/14/01  and  CF6- 
80E1  TR's  72-0057,  -0058,  -0059,  -0060 
dated  12/18/01).  The  corresponding 
changes  to  the  ICA's  have  also  been 
prepared  to  reflect  these  final  task 
nimibers.  The  final  rule  will  reflect  the 
correct  task  numbers  for  the  new 
inspections. 

Approved  As- Written 

Three  commenters  state  their 
approval  of  the  rule  as- written,  and 
request  no  changes. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Anal3r8is 

The  FAA  estimates  that  790  engines 
installed  on  airplanes  of  US  registry 
would  be  affected  by  this  AD,  that  it 
would  take  approximately  10  work 
hours  per  engine  to  accomplish  the 
additional  inspections  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
The  total  cost  of  the  new  inspections  per 
engine  would  be  approximately  $600. 
The  FAA  estimates  that  there  will  be 
approximately  327  shop  visits  per  year 
that  result  in  piece-part  exposure  of  the 
added  affected  components,  therfore, 
the  total  annual  cost  for  the  additional 
inspections  is  estimated  to  be  $196,200. 


Regulatory  Analysis 

This  final  nde  does  not  have 
federalism  implications,  a&defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [AmandocQ 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11698  (65  FR 
21638.  April  24,  2000)  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-12707,  to  read  as 
follows: 

2002-07-12    General  Electric  Company: 

Amendment  39-12707.  Docket  No.  98- 
ANE-49-AD.  Supersedes  AD  2000-08- 
12.  Amendment  39-11698 

Applicability  ' '     ' 

This  airworthiness  directive  (AD)  is 
applicable  to  General  Electric  Company  (GE) 
CF6-80A,  CF6-80C2,  and  GF6-80E1  series 
turbofan  engines,  installed  on  but  not  limited 
to  Airbus  Industrie  A300.  A310.  and  A330 
series,  Boeing  747  and  767  series,  and 
McDonnell  Douglas  MD-11  series  airplanes. 
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Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiHed.  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 


Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD.  revise  the 
manufacturer's  Life  Limits  Section  of  the 
Instructions  for  Continued  Airworthiness 
(ICA),  and  for  air  carrier  operations  revise  the 
approved  continuous  airworthiness 
maintenance  program,  by  adding  the 
■following: 

"MANDATORY  INSPECTIONS" 
(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions: 


Part  nomenclature 


For  CF6-80A  Engines: 
Disk,  Fan  Rotor.  Stage  1 


Fan  Fonward  Shaft  

Fan  Mid  Shaft 

Disk.  HPC  Rotor,  Stage  One  

Disk.  HPC  Rotor,  Stage  Two  

Spool.  HPC  Rotor,  Stage  3-9 

Disk.  HPC  Rotor,  Stage  10 

Spool,  HPC  Rotor,  Stage  11-14  .... 

Rotating  CDP  Seal  

Disk  Shaft,  HPT  Rotor,  Stage  One 


Disk,  HPT  Rotor,  Stage  Two 


i 


ijsk,  LPT  Rotor  Stage,  1^ 
Shaft,  LPT  Rotor  


For  All  CF6-80C2  Engines: 
Disk,  Fan  Rotor,  Stage  1  ... 


i 


ihaft,  Fan  Fonward 


HPCR  Stage  1  Disk  

HPCR  Stage  2  Disk  

HPCR  Stage  3-9  Spool  

HPCR  Stage  10  Disk  

HPCR  Stage  11-14  Spool/Shaft 

No.  4  Bearing  Rotating  (CDP)  Air  Seal 

HPCR  Stage  10-14  Spool/Shaft 

Fan  Mkj  Shaft 

Disk  Shaft.  HPT  Rotor,  Stage  One 


psk. 


HPT  Rotor,  Stage  Two  . 


I  PTR  Stage  1-6  Disks 
I  PTR  Shaft 


For  CF6-80C2  Engines  configured  with 
the  R88DT  Turtine  (Models  CF6- 
80C2B2F,  80C2B4F,  80C2B6F, 
80C2B7F,  80C2B8F): 

Disk  Shaft,  HPT  Rotor,  Stage  One 
(R88DT,  No  Rim  Bolt  Holes). 

Disk,  HPT  Rotor,  Stage  Two  (R88DT, 
No  Rim  Bolt  Holes). 

Rotating  Interstage  Seal  (R88DT) 


Forward  Outer  Seal  (R88DT) 


Part  No.  (P/N) 


All 

Ail 
All 
All 
All 
All 
AH 
All 
All 
All 


All 


All 
All 


All 


All 

All 
All 
All 
Alt 
AN 
All 

All 
All 
All 


All 


All 
All 


All 
AN 
All 
AH 


Inspect  per  engine  manual  chapter 


72-21-03  Paragraph  3.  Fluorescent-Penetrant  Inspect,  and  72-21-03  Para- 
graph 4.  Eddy  Cun-ent  Inspect. 

72-21-05  Paragraph  2.  Magnetk:  Shaft  Particle  Inspect. 

72-24-01  Paragraph  2.  Magnetk:  Particle  Inspect. 

72-31-04  Paragraph  3.  Fluorescent-Penetrant  Inspect. 

72-31-05  Paragraph  3.  Fluorescent-Penetrant  Inspect. 

72-31-06  Paragraph  3.  Fluorescent-Penetrant  Inspect. 

72-31-07  Paragraph  3.  Fluorescent-Penetrant  Inspect. 

72-31-08  Paragraph  3.A.  Fluorescent-Penetrant  Inspect. 

72-31-10  Paragraph  3.  Fluorescent-Penetrant  Inspect. 

72-53-02  Paragraph  3.  Fluorescent-Penetrant-lnspect  per  70-32-02,  and  72- 
53-02  Paragraph  6.C.  Eddy  Curent  InspectkMi,  and  72-53-02  Paragraph 
6.D.  Disk  Bore  Area  Eddy  Cun^nt  Inspection. 

72-53-06  Paragraph  3.  Fluorescent-Penetrant  Inspection,  and  72-53-06  Para- 
graph 6.  Eddy  Cun^nt  Inspection  of  Rim  Boltholes  for  Cracks,  and  72-53- 
06  Paragraph  7.  Disk  Bore  Area  Eddy  Current  lnspectk>n. 

72-57-02  Paragraph  3.  Ruorescent-Penetrant  Inspection. 

72-57-03  Paragraph  3.  Fluorescent-  Penetrant  lnspectk>n,  and  72-57-03 
Paragraph  6.  Eddy  Current  Inspection. 

Task  72-21-03-200-000-004  Fluorescent-Penetrant  Inspection,  and  Task  72- 
21-03-200-000-008  Eddy  Current  Inspect  Fan  Rotor  Disk  Stage  1  Bore, 
Forward  and  Aft  Hub  Faces,  and  Bore  Radii. 

Task  72-21-05-200-000-001  Ruorescent-Penetrant  Inspectton,  and  Task  72- 
21-05-200-000-005  Vent  Hole  Eddy  Cunent  Inspectron. 

Task  72-31-04-200-000-002  Ruorescent-Penetrant  Inspectkxi. 

Task  72-31-05-200-000-002  Fluorescent-Penetrant  Inspection. 

Task  72-31-06-200-000-001  Fluorescent-Penetrant  lnspectk>n. 

Task  72-31-07-200-000-001  Ruorescent-Penetrant  Inspection. 

Task  72-31-08-200-000-002  Ruorescent-Penetrant  Inspectton. 

Task  72-31-10-200-000-001  Fluorescent-Penetrant  Inspectton  or  Task  72- 
31-10-200-000-A01  Ruorescent-Penetrant  Inspectton. 

Task  72-31-22-200-000-002  Fluorescent-Penetrant  Inspection. 

Task  72-24-01-200-000-003  Magnetk;  Particle  Inspection. 

Task  72-53-02-200-000-001  Fluorescent-Penetrant  Inspect,  and  Task  72- 
53-02-200-000-005  Disk  Rim  Bolt  Hole  Eddy  Current  Inspection,  and  Task 
72-53-02-200-000-006  Disk  Bore  Area  Eddy  Curent  Inspectton,  and  Task 
72-53-02-200-000-007  Disk  Dovetail  Slot  Bottom  Eddy  Current  Inspectton. 

Task  72-53-06-200-000-002  Fluorescent-Penetrant  Inspect,  and  Task  72- 
53-06-200-000-006  Disk  Rim  Bolt  Hole  Eddy  Cun-ent  Inspectton  Rim 
Boltholes,  and  Task  72-53-06-200-000-007  Disk  Bore  Area  Eddy  Current 
Inspection. 

Task  72-57-02-200-000-001  Fluorescent-Penetrant  Inspection. 

Task  72-57-03-200-000-002  Fluorescent-Penetrant  Inspect,  and  Task  72- 
57-03-200-000-006  Eddy  Current  Inspectton. 


Task  72-53-16-200-000-001  Fluorescent-Penetrant  Inspect,  and  Task  72- 

53-16-200-000-005  Disk  Bore  Area  Eddy  Cunent  Inspectton. 
Task  72-53-18-200-000-002  Fluorescent-Penetrant  Inspect,  and  Task  72- 

53-18-200-000-005  Disk  Bore  Area  Eddy  Cun^nt  Inspectton. 
Task  72-53-17-200-000-001  Fluorescent-Penetrant  Inspect,  and  Task  72- 

53-17-200-000-005  Seal  Bore  Area  Eddy  Current. 
Task  72-53-21-200-000-001  Fluorescent-Penetrant  Inspect,  and  Task  72- 

53-21-200-000-004  Seal  Bore  Area  Eddy  Current. 
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Part  nomenclature 

For  CF6-80E1  Engines: 

Disk,  Fan  Rotor,  Stage  One 

Shaft,  Fan  Forward  

Compressor  flotor,  Stage  1  Disit 

Compressor  Rotor,  Stage  2  Disk 

Compressor  Rotor,  Stage  3-9  SpooJ 

Compressor  Rotor,  Stage  10  Disk  (Pre 
SB  72-0150). 

Compressor  Rotor,  Spool/Shaft,  Stage 
11-14  (Pre  SB  72-0150). 

Compressor  Rotor,  Spoot/Shaft,  Stage 
10-14  (SB  72-0150). 

Compressor  Rotor,  No.  4  Bearing  Rotat- 
ing Air  Seal  (CDP  Rotating  Seal). 

HPT  Disk/Shaft,  Stage  1  

HPT  Disk.  Stage  2  ,. 

LPT  Rotor  Shaft 

LPT  Disks,  Stages  1-5  

LPT  Rotor  Torque  Cone 

For  CF6-80E1  Engines  configured  with 

the  R88DT  Turbine: 
Disk  Shaft,  HPT  Rotor 

Disk,  HPT  Rotor,  Stage  2  (R88DT.  No 

Rim  Bolt  Holes). 
HPT    Rotor    Rotating    Interstage    Seal 

(R88DT). 
HPT  Rotor  Fonward  Outer  Seal  (R880T) 


Part  Ho.  (P/N) 


Inspect  per  engine  manual  chapter 


and  Sub  Task 


Sub  Task  72-21-03-230-051  Fluorescent-Penetrant  Inspection,  and  Sub  Task 
72-21-03-250-051  or  72-21-03-250-052  Disk  Bore  Eddy  Current  Inspec- 
tion. 

Sub  Task  72-21-05-230-051  Fluorescent-Penetrant  Inspection, 
72-21-05-250-051  Vent  Hole  Eddy  Current  Inspection. 

Sub  Task  72-31-04-230-051  Ruorescent-Penetrant  Inspection. 

Sub  Task  72-31 -OS-230-051  Fluorescent-Penetrant  Inspection. 

Sub  Task  72-31-06-230-051  Fluorescent-Penetrant  Inspection. 

Sub  Task  72-31-07-230-051  Fluorescent-Penetrant  Inspection. 

Sub  Task  72-31-08-230-051  Ruorescent-Penetrant  inspection 
Sub  Task  72-31-23-230-052  Ruorescent-Penetrant  Inspectkxi. 
Sub  Task  72-31-10-230-051  Fluorescent-Penetrant  Inspection. 

Sub  Task  72-53-02-230-051  Fluorescent-Penetrant  Inspectkxi,  and  Sub  Task 
72-53-02-250-051  Eddy  Current  Inspection,  Rim  Bolt  Holes,  and  Sub  Task 
72-53-02-250-054  Eddy  Current  Inspection.  Disk  Bore  Area. 

Sub  Task  72-53-06-230-051  Fluorescent-Penetrant  Inspection,  and  Sub  Task 
72-53-06-250-051  Eddy  Current  Inspection,  Rim  Bolt  Holes,  and  Sub  Task 
72-53-06-250-054  Eddy  Current  Inspection,  Disk  Bore  Area. 

Sub  Task  72-55-01-240-051  Magnetk:  Particle  Inspect. 

Sub  Task  72-57-02-230-051  Ruorescent-Penetrant  Inspect. 

Sub  Task  72-57-03-220-051  Fluorescent-Penetrant  Inspect 


Sub  Task  72-53-16-230-052  Fluorescent-Penetrant  Inspect, 

72-53-16-250-051  Disk  Bore  Area  Eddy  Current  Inspection. 
Sub  Task  72-53-18-230-051  Fluorescent-Penetrant  Inspect, 

72-53-18-250-051  Disk  Bore  Area  Eddy  Current  Inspection. 
Sub  Task  72-53-17-230-051  Fluorescent-Penetrant  Inspect, 

72-53-17-250-051  Seal  Bore  Area  Eddy  Cun-ent. 
Sub  Task  72-53-21-230-051  Fluorescent-Penetrant  Inspect, 

72-53-21-250-051  Seal  Bore  Area  Eddy  Current. 


and  Sub  Task 
and  Sub  Task 
and  Sub  Task 
and  Sub  Task 


(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  manufacturer's  engine  manual;  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles-in-service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD.  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16).  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  the  Life  Limits 
Section  of  the  manufacturer's  ICA. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  must  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  end  then  send  it  to  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 


Continuous  Airworthiness  Maintenance 
Program 

(d)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369  (c) 
of  the  Federal  Aviation  Regulations  (14  CFR 
121.369  (c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Life  Limits  Section 
of  the  Instructions  for  Continuous 
Airworthiness  (ICA)  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369  (c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369  (c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under  §  121.380 
(a)  (2)  (vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380  (a)  (2)  (vi)).  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 


Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  engine 
manuals. 

Effiective  Date 

(e)  This  amendment  becomes  effective  on 
May  15.  2002. 

Issued  in  Burlington,  Massachusetts,  on 
April  3,  2002. 
lay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-8641  Filed  4-9-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part*  510  and  522 

Implantation  or  Injectabla  Dosage 
Form  New  Animal  Drugs;  Ketamine 
Hydrochloride 

agency:  Food  and  Drug  Administration. 
HHS. 
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Federal  Register /Vol.  67,  No.  69  /  Wednesday,  April  10.  2002 /Rules  and  Regulations  17283 


action:  Final  rule. 


SUMMARY:  The  Food  and  Dnig 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  original  abbreviated  new 
animal  drug  application  (ANADA)  filed 
by  Vetrepharm  Research,  Inc.  The 
ANADA  provides  for  veterinary 
prescription  use  of  an  injectable 
solution  of  ketamine  hydrochloride  in 
cats  and  subhmnan  primates. 
DATES:  This  nUe  is  effective  April  10, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855,  301-827-0209. 
SUPPLEMENTARY  INFORMATION: 
Vetrepharm  Research,  Inc.,  119  Rowe 
Rd.,  Athens,  GA  30601,  filed  ANADA 
200-257  that  provides  for  veterinary 
prescription  use  of  Ketamine  HCL,  an 
injectable  solution  of  ketamine 
hydrochloride,  in  cats  and  subhuman 
primates  for  restraint. 

ANADA  200-257  is  approved  as  of 
November  9,  2001,  and  the  regulations 
are  amended  in  21  CFR  522.1222a  to 
reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  $}unmary. 

In  addition,  Vetrepharm  Research, 
Inc.,  has  not  been  previously  listed  in 


the  animal  drug  regulations  as  a  sponsor 
of  an  approved  application.  At  this  time, 
21  CFR  510.600(c)  is  being  amended  to 
add  entries  for  this  sponsor. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 

20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  ret^uired. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

Listof  Subiects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 


Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  522  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351,  352, 
353,  360b,  371,  379e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  an  entry  for 
"Vetrepharm  Research,  Inc."  and  in  the 
table  in  paragraph  (c)(2)  by  numerically 
adding  an  entry  for  "064847"  to  read  as 
follows: 

§510.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 


(c)*  * 
(D*  * 


Firm  name  and  address 


Drug  labeler  code 


Vetrepharm  Research,  Inc..  119  Rowe  Rd.,  Athens,  GA  30601 


064847 


(2) 


Drug  labeler  code 


Firm  name  and  address 


064847 


Vetrepharm  Research,  Inc.,  119  Rowe  Rd.,  Athens,  GA  30601 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 


3.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

I  Authority:  21  U.S.C.  360b. 

4.  Section  522.1222a  is  revised  to  read 
as  follows: 


§  522.1 222a    Ketamine. 

(a)  Specifications.  Each  milliliter 
contains  ketamine  hydrochloride 
equivalent  to  100  milligrams  (mg) 
ketamine  base  activity. 

(b)  Sponsors.  See  Nos.  000010, 
000074,  000856,  059130,  061690, 
064408.  and  064847  in  §  510.600(c)  of 
this  chapter. 


(c)  Special  considerations.  Federal 
law  restricts  this  drug  to  use  by  or  on 
the  order  of  a  licensed  veterinarian. 

(d)  Conditions  of  use — (1)  Cats — (i) 
Amount.  5  to  15  mg/pound  body  weight 
intramuscularly,  depending  on  the 
effect  desired. 

(ii)  Indications  for  use.  For  restraint  or 
as  the  sole  anesthetic  agent  in  diagnostic 
or  minor,  brief  surgical  procedures  that 
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Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
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do  not  require  skeletal  muscle 
relaxation. 

(2)  Subhuman  primates — (i)  Amount. 
3  to  15  mg/kilogram  body  weight 
intramuscularly,  depending  upon  the 
species,  general  condition,  and  age  of 
the  subject. 

(ii)  Indications  for  use.  For  restraint. 

Dated:  February  27,  2002. 
Stephen  F.  Sundlof. 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  02-8569  Filed  4-9-02;  8:45  am) 
BHxiNO  cooe  4iao-oi-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Orai  Dosage  Form  New  Animal  Drugs; 
Uncomycin  Hydrochloride  Soluble 
Powder 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Pharmacia  and  Upjohn  Co.  The 
supplemental  hi  ADA  provides  for  the 
use  of  lincomycin  hydrochloride  soluble 
powder  in  the  drinking  water  of  swine 
weighing  greater  than  250  pounds  for 
the  treatment  of  swine  dysentery. 
DATES:  This  rule  is  effective  April  10, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janis  R.  Messenheimer,  Center  for 
Vete-inary  Medicine  (HFV-135).  Food 
and  Drug  Administration,  7500  Standish 
PI,  Rockville,  MD  20855.  301-827- 
7578,  e-mail:  jmessenh0cvm.fda.gov. 
SUPP1.EMENTARY  INFORMATION:  Pharmacia 
and  Upjohn  Co.,  7000  Portage  Rd., 
Kalamazoo,  MI  49001-0199,  filed  a 
supplement  to  NADA  111-636  that 
provides  for  use  of  LINCOMDC 
(lincomycin  hydrochloride)  Soluble 
Powder  for  making  medicated  drinking 
water  for  the  management  of  various 
bacterial  diseases  of  swine  and 
chickens.  The  supplemental  NADA 
provides  for  replacement  of  the 
limitation  "Not  for  use  in  swine 
weighing  more  than  250  poimds"  with 
"The  safety  of  lincomycin  has  not  been 
demonstrated  for  pregnant  swine  or 
swine  intended  for  breeding."  The 
supplemental  application  is  approved  as 
of  December  31,  2001.  and  the 
regulations  are  amended  in  21  CFR 


520.1263c  to  reflect  the  approval. 
Section  520.1263c  is  also  being  revised 
to  reflect  current  editorial  format. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  supplemental 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  apphcability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subiects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  520.1263c  is  amended  by 
revising  paragraphs  (a),  (b).  and  (d)  to 
read  as  follows: 

$520.1 263c    Uncomydn  hydrochloride 
solubto  powder. 

(a)  Specifications.  Each  gram  of 
soluble  powder  contains  lincomycin 
hydrochloride  equivalent  to  0.4  grams  of 
lincomycin. 

(b)  Sponsors.  See  Nos.  000009. 
046573.  and  051259  in  §  510.600(c)  of 
this  chapter  for  use  as  in  paragraph  (d) 
of  this  section. 

(d)  Conditions  of  use— C^)  Swine— {i) 
Amount.  250  milligrams  per  gallon  of 
drinking  water  to  provide  3.8  milligrams 
per  pound  of  body  weight  per  day. 

(ii)  Indications  for  use.  For  the 
treatment  of  swine  dysentery  (bloody 
scours). 

(iii)  Limitations.  Discard  medicated 
drinking  water  if  not  used  within  2 


days.  Prepare  fresh  stock  solution  daily. 
Do  not  use  for  more  than  10  days.  If 
clinical  signs  of  disease  have  not 
improved  within  6  days,  discontinue 
treatment  and  reevaluate  diagnosis.  The 
safety  of  lincomycin  has  not  been 
demonstrated  in  pregnant  swine  or 
swine  intended  for  breeding. 

(2)  Chickens— [i)  Amount.  64 
milligrams  per  gallon  of  drinking  water. 

(ii)  Indications  for  use.  For  the  control 
of  necrotic  enteritis  caused  by 
Clostridium  perfringens  susceptible  to 
lincomycin  in  broiler  chickens. 

(iii)  Limitations.  Discard  medicated 
drinldng  water  if  not  used  within  2 
days.  Prepare  fresh  stock  solution  daily. 
Administer  for  7  consecutive  days.  Do 
not  allow  rabbits,  hamsters,  guinea  pigs, 
horses,  or  ruminants  access  to  water 
containing  lincomycin.  Not  for  use  in 
layer  and  breeder  chickens. 

Dated:  March  25.  2002. 
Andrew  J.  Beaulieu, 

Acting  Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  02-8570  Filed  4-9-02;  8:45  am) 
BtLUNQ  cooe  «iao-oi-s 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard  « 

33  CFR  Part  165 

[CGD01 -02-039] 
RIN211S-AA97 

Safety  Zone;  Patriots  Weekend, 
Dockslde  Restaurant  Fireworks 
Display,  Port  Jefferson.  NY 

agency:  Coast  Guard,  DOT. 

action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
a  fireworks  display  located  in  Port 
Jefferson  Harbor,  Port  Jefferson,  NY. 
This  action  is  necessary  to  provide  for 
the  safety  of  life  on  navigable  waters 
during  the  event.  This  action  is 
intended  to  restrict  vessel  traffic  in  a 
portion  of  Port  Jefferson  Harbor. 
DATES:  This  rule  is  effective  from  9:15 
p.m.  on  June  8,  2002,  imtil  10:15  p.m. 
onJ\me9,  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  (CGDOl-02- 
039)  and  are  available  for  inspection  or 
copying  at  Coast  Guard  Group/Marine 
Safety  Office,  120  Woodward  Ave.,  New 
Haven,  CT  06512,  between  7:30  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Boatswain's  Mate  Second  Class  (BM2) 
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Indian  Tribal  Governments 


f165.T01-039    Safety  Zone:  Patriots 
Waakand.  Dockakle  Restaurant  nraworka 


713-7360.  ext.  226.  or  fax  number  301- 
713-7270. 
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Ri  L.  Peebles.  Marine  Events  Petty 
Officer,  Coast  Guard  Group/MSO  Long 
Island  Sound  (203)  468-4408. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  An  NPRM 
was  considered  unnecessary  because  the 
fireworks  display  is  a  local  event  that 
will  have  minimal  impact  on  the 
waterway.  The  zone  is  only  in  effect  for 
1  hour  and  vessels  can  be  given 
permission  to  transit  the  zone  during  all 
but  about  30  minutes  of  this  time. 
Vessels  may  transit  around  the  zone  at 
all  times.  Additionally,  vessels  would 
not  be  precluded  from  mooring  at  or 
getting  underway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
zone. 

Backgroiind  and  Purpose 

The  Coast  Guard  establishes  a 
temporary  safety  zone  in  the  waters  of 
Port  Jefferson  Harbor,  Port  Jefferson,  NY. 
The  safety  zone  is  intended  to  protect 
boaters  from  the  hazards  associated  with 
fireworks  launched  from  a  barge  in  the 
area.  This  safety  zone  covers  the 
minimmn  area  needed  and  imposes  the 
rqinimuin  restrictions  necessary  to 
ensure  the  protection  of  all  vessels. 

Discussion  of  Rule 

The  safety  zone  is  for  a  fireworks 
display  in  Port  Jefferson  Harbor  that  will 
be  conducted  to  commemorate  Patriots 
Weekend.  The  safety  zone  will  be  in 
effect  from  9:15  p.m.  to  10:15  p.m.  on 
June  8,  2002.  The  safety  zone 
encompasses  all  waters  of  Port  Jefferson 
Harbor  within  a  600'  radius  of 
approximate  position  40°54'38'T«I, 
73°04'47'^  (NAD  1983). 

Public  notifications  will  be  made 
prior  to  the  event  via  the  Local  Notice 
to  Mariners  and  Marine  Information 
Broadcasts.  Marine  traffic  will  be 
allowed  to  transit  around  the  safety 
zone  at  all  times.  Vessels  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  recreational  or 
commercial  piers  in  the  vicinity  of  the 
zone.  No  vessel  may  enter  the  safety 
zone  without  permission  bom  the 
Captain  of  the  Port.  Long  Island  Sound. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 


Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  minimal  time  that  vessels 
will  be  restricted  from  the  zone,  the 
opportunity  for  vessels  to  transit  around 
the  zone  during  the  event,  the  ability  of 
vessels  to  moor  at  or  get  underway  frt)m 
commercial  or  recreational  piers  in  the 
vicinity  of  the  zone,  and  the  advance 
notifications  that  will  be  made. 

The  size  of  this  safety  zone  was 
determined  using  National  Fire 
Protection  Association  standards  and 
the  Captain  of  the  Port  Long  Island 
Sound  Standing  Orders  for  6-inch 
mortars  fired  from  a  barge  combined 
with  the  Coast  Guard's  knowledge  of 
tide  and  ciurent  conditions  in  the  area. 

SmaU  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  nximber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Port  Jefferson  Harbor  during 
the  times  this  zone  is  activated. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  it  is  a  local  event 
with  minimal  impact  on  the  waterway, 
vessels  may  still  transit  around  the  zone 
during  the  event,  the  zone  is  only  in 
effect  for  1  hour  and  vessels  can  be 
given  permission  to  transit  the  zone 
except  for  all  but  about  30  minutes 
during  this  time.  Additionally,  vessels 
would  not  be  precluded  from  mooring  at 
or  getting  underway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
zone.  Before  the  effective  period,  public 
notifications  will  be  made  via  Local 
Notice  to  Mariners  and  Marine 
Information  Broadcasts. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  nde 
will  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  BM2  Ryan 
Peebles,  in  the  Command  Center  at 
Coast  Guard  Group/Marine  Safety  Office 
Long  Island  Sound,  CT.  at  (203)  468- 
4408. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  imder  that 
Order. 

Unfimded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  iinpose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  1 3045 ,  Protection  of    ' 
Children  fit)m  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  signfficant  rule  and 
does  not  concern  an  enviroiunental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 


Federal  Register /Vol.  67.  No.  69  /  Wednesday,  April  10,  2002 /Rules  and  Regulations 


17287 


unless  EPA  receives  adverse  comment 
by  May  10,  2002.  If  adverse  comment  is 


If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 

««ritVt/li.aiArinfT  tVio  final  mlp  ;)nn 


and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
siihifict  to  Executive  Order  13045 


Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  ECEects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  bom  further 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes  a 
safety  zone.  A  "Categorical  Exclusion 
Extermination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C  19\ 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  160.5;  49 
CFR  1.46. 

2.  From  9:15  p.m.  on  Jime  8,  2002, 
through  10:15  p.m.  on  June  9.  2002,  add 
temporary  §  165.T01-039  to  read  as 
follows: 


f165.T01-039    Safety  Zone:  Patriots 
Weekend.  DocksMe  Restaurant  Rrewortcs 
Dtopiay,  Port  Jefferson,  NY. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Port  Jefferson 
Harbor  within  a  600-foot  radius  of  the 
fireworks  barge  in  approximate  position 
40°54'38"  N,  073°04'47"  W  (NAD  1983). 

(b)  Enforcement  times  and  dates.  This 
section  will  be  enforced  from  9:15  p.m. 
until  10:15  p.m.  on  June  8,  2002.  In  the 
event  of  inclement  weather  on  June  8. 
2002.  this  section  will  be  enforced  from 
9:15  p.m.  until  10:15  p.m.  on  June  9. 
2002. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 

apply. 

(2)  No  vessels  will  be  allowed  to 
transit  the  safety  zone  without  the 
permission  of  the  Captain  of  the  Port, 
Long  Island  Sound. 

(3)  All  persons  and  vessels  shall 
comply  wilh  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  March  21.  2002. 
|.|.  Cocda. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  Long  Island  Sound. 
[PR  Doc.  02-8590  Filed  4-9-02;  8:45  am) 
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713-7360,  ext.  226,  or  fax  number  301- 
713-7270. 

SUPPLEMENTARY  INFORMATION:  NARA 
published  a  final  rule  document  in  the 
Federal  Register  of  February  22,  2002 
(67  FR  8199)  that  revised  36  CFR  1254.6 
to  clarify  that,  in  research  rooms  where 
the  plastic  researcher  identification  card 
is  also  used  with  the  facility's  security 
system,  we  will  issue  a  plastic  card  to 
researchers  who  have  a  paper  card  from 
another  NARA  facility.  The  proposed 
rule  published  on  September  7,  2001  (66 
FR  46752)  correctly  stated  that  the 
researcher  identification  card  is  valid 
for  three  years.  The  final  rule  incorrectly 
stated  a  one-year  period.  NARA  is 
considering  revising  the  length  of  time 
a  researcher  identification  card  is  valid; 
however,  we  will  issue  a  proposed  rule 
for  public  comment  before  changing  the 
period. 

In  the  document  FR  02^211 
published  on  February  22,  2002  (67  FR 
8199),  make  the  following  correction: 

§1254.6    [Corrected] 

1.  On  page  8200,  in  the  second 
colimm,  in  §  1254.6,  correct  the  fourth 
line  of  paragraph  (a)  of  that  section  to 
read  "valid  for  three  years,  and  may  be 
renewed". 

Dated:  April  3,  2002. 
Nancy  Y.  Allard, 
Federal  Register  Liaison  Officer. 
(FR  Doc.  02-8571  Filed  4-9-^2;  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1254 
RIN  3095-AB01 

Research  Room  Procedures; 
Correction 

agency:  National  Archives  and  Records 

Administration  (NARA). 

action:  Final  rule;  correction. 

summary:  NARA  published  in  the 
Federal  Register  of  February  22,  2002, 
a  final  rule  revising  its  regulations  on 
use  of  NARA  research  rooms  to  add  a 
policy  on  use  of  public  access  personal 
computers  (workstations)  in  the 
research  rooms  and  clarifying  researcher 
identification  card  issuance.  We 
incorrectly  stated  that  the  researcher 
identification  card  is  valid  for  one  year 
instead  of  three  years.  This  document 
corrects  that  error. 
EFFECTIVE  DATE:  March  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard  at  telephone  nimiber  301- 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AL-«58-200219(a);  FRL-7169-1] 

Approval  and  Promulgation  of 
Implementation  Plans:  Revision  to  the 
Alabama  Department  of  Environmental 
Management  (ADEM)  Administrative 
Code  for  the  Air  Pollution  Control 
Program 

agency:  En'  ire  imental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  is  approving 
revisions  to  the  Alabama  Department  of 
Environmental  Management's  (ADEM) 
Administrative  Code  submitted  on 
February  21,  2002,  by  the  State  of 
Alabama.  The  revisions  comply  with  the 
regulations  set  forth  in  the  Clean  Air  Act 
(CAA).  The  revision  was  submitted  to 
correct  a  numbering  inconsistency  in 
chapter  335-3-14  "Air  Permits." 
DATES:  This  direct  final  rule  is  effective 
June  10,  2002  writhout  further  notice, 


unless  EPA  receives  adverse  comment 
by  May  10,  2002.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Sean  Lakeman;  Regulatory  ' 
Development  Section;  Air  Planning 
Branch;  Air,  Pesticides  and  Toxics 
Management  Division;  U.S. 
Environmental  Protection  Agency 
Region  4;  61  Forsyth  Street,  SW; 
Atlanta.  Georgia  30303-8960. 
I  Copies  of  documents  relative  to  this 
action  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 

Air  and  Radiation  Docket  and  _ 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303-8960. 
Alabama  Department  of  Environmental 
Management,  400  Coliseum 
Boulevard,  Montgomery,  Alabama 
36110-2059. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Lakeman;  Regulatory  Development 
Section;  Air  Planning  Branch;  Air, 
Pesticides  and  Toxics  Management 
Division;  U.S.  Environmental  Protection 
Agency  Region  4;  61  Forsyth  Street,  SW; 
Atlanta,  Georgia  30303-8960.  Mr. 
Lakeman  can  also  be  reached  by  phone 
at  (404)  562-9043  or  by  electronic  mail 
at  lakeman.sean@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

.  Analysis  of  State's  Submittal 

On  February  21,  2002,  the  State  of 
Alabama  through  ADEM  submitted 
revisions  to  chapter  335-3-14  "Air 
Permits"  to  correct  a  numbering 
inconsistency. 

in.  Final  Action 

EPA  is  approving  the  aforementioned 
change  to  the  State  of  Alabama's  SIP 
Decause  it  is  consistent  with  the  CAA 
and  EPA  policy.  The  EPA  is  publishing 
this  rule  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  dociunent 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  Jime  10,  2002  without  further 
notice  unless  the  Agency  receives 
adverse  conunents  by  May  10,  2002. 


If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  dociunent 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  June  10, 
2002  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

in.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
'   Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 


and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the  . 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  10,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 
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Environmental  protection.  Air 
pollution  control.  Lead, 
Intergovernmental  relation.  Reporting 
and  recordkeeping  requirements. 


State  cita- 
tion 


Titte  subject 


Dated:  March  28.  2002. 
A.  Stanley  Meiburgt 

Acting  Regional  Administrator,  Region  4. 

Chapter  I.  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

EPA  Approved  Alabama  Regulations 


Authority:  42  U.S.C.  7401  et  seq. 

Subpart  B— Alabama 

2.  Section  52.50(c)  is  amended  by 
revising  the  entry  for  "Section  335-3- 
14.04"  to  read  as  follows: 

§52.50    IdentHicatlon  of  plan. 

***** 

(c)  *  *  * 


Adoption  date 


EPA  approval  date 


notice 


Chapter  No.  335-3-14— Air  Permits 


Section  Air  Pennits  Auttwrizing  Con-        Fet>mary  5,  2002 „ April  10.  2002  ..je. [Insert  citation  of  publication] 

335-3-  stniction  in  Clean  Air  Areas 

■  14.04.  [:prevention  ot  Significant 

Deterioration  Permitting 
(PSD)).  ^ 


(FR  Doc.  02-8531  Filed  4-9-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parta  2, 25  and  87 

[ET  Doeliet  No.  98-142;  FCC  02-23] 

Mobile-Satolltta  Sarvica  abova  1  GHz 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  makes  new 
spectrum  available  on  a  co-primary 
basis  to  the  fixed-satellite  service 
("FSS").  These  FSS  allocations  will 
provide  necessary  feeder  link  spectrum 
for  a  number  of  commercial  Non- 
Geostationary  Satellite  Orbit  Mobile- 
Satellite  Service  ("NGSO  MSS") 
systems.  Specifically,  we  allocate  the 
bands  5091-5250  MHz  and  15.43-15.63. 
GHz  for  Earth-to-space  transmissions 
("uplinks")  and  the  band  6700-7025 
MHz  for  space-to-Earth  transmissions 
("downlinks").  In  addition,  we 
grandfather  two  satellite  systems  and 
their  associated  earth  stations  at  three 
sites  in  the  downlink  band  7025-7075 
MHz.  In  accordance  with  international 
regulations,  the  use  of  these  FSS 
allocations  is  limited  to  feeder  links  that 
will  be  used  in  conjunction  with  the 
service  links  of  NGSO  MSS  systems. 
These  actions  are  intended  to  facilitate 


the  introduction  of  innovative  global 
radiocommunication  services, 
consistent  with  international  allocations 
for  these  frequency  bands,  and  will 
provide  inciunbent  operations  with 
adequate  protection  from  harmful 
interference. 

DATES:  Effective  May  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Mooring,  Office  of  Engineering  and 
Technology,  (202)  418-2450.  TTY  (202) 
418-2989,  email:  tmoorin^f cc.gov. 
SUPPIEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  ET  Docket  No.  98-142;  FCC 
02-23,  adopted  January  28,  2002,  and 
released  February  7,  2002.  The  full  text 
of  this  dociunent  is  available  on  the 
Commission's  internet  site  at 
www.fcc.gov.  It  is  also  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257).  445  Twelfth 
Street,  SW,  Washington.  DC  20554.  The 
complete  text  of  this  document  may  be 
purchased  from  the  Commission's 
duplication  contractor  Qualex 
International.  (202)  863-2893  voice, 
(202)  863-2898  Fax.  qualexint@aol.com 
email.  Portals  II.  445  12th  St..  SW,  Room 
CY-B402,  Washington,  DC  20554. 

Summary  of  Report  and  Order 

1.  We  are  allocating  325  megahertz  of 
spectrum  on  a  co-primary  basis  for 
NGSO  MSS  feeder  downlinks,  with  an 
additional  50  megahertz  limited  to  two 
grandfathered  satellite  systems  and  their 


associated  earth  stations  at  three  sites. 
The  grandfathered  sites  are  listed  in 
footnote  NG173.  In  addition,  we  are 
allocating  359  megahertz  of  spectrum  on 
a  co-primary  basis  for  NGSO  MSS  feeder 
uplinks.  A  portion  of  this  primary 
uplink  allocation  (59  megahertz)  is 
temporary  in  nature.  The  need  for  this 
amoimt  of  feeder  link  spectrum  is  based 
on  the  amount  of  NGSO  MSS  service 
link  spectrum  that  is  available,  the 
frequency  reuse  of  the  service  link 
spectrum,  the  need  for  NGSO  MSS 
feeder  link  earth  stations  ("gateways") 
to  service  multiple  satellites,  and  the 
need  to  coordinate  with  incumbent 
terrestrial  operations.  These  allocations 
will  be  used  exclusively  by  commercial 
NGSO  MSS  systems  for  the  connection 
between  their  satellites  and  gateways. 
We  have  previously  allocated  spectrum 
for  2  GHz  MSS  and  Big  LEO  service 
links.  (Big  LEO  service  links  are  at 
1610-1626.5  MHz  and  2483.5-2500 
MHz  and  2  GHz  MSS  service  links  are   ^ 
at  1990-2025  MHz  and  2165-2200 
MHz.)  The  adoption  of  these  FSS 
allocations  will  allow  us  to  remove 
conditions  placed  on  Big  LEO  and  2 
GHz  MSS  licensees'  feeder  links,  which 
we  have  previously  licensed  by  waiver. 

2.  The  band  5000-5250  MHz  is 
currently  allocated  to  the  aeronautical 
radionavigation  service  ("ARNS")  and 
to  several  aeronautical  support  services 
on  a  primary  basis.  ARNS  is  a 
radionavigation  service  intended  for  the 
safe  operation  of  aircraft.  The 
microwave  landing  system  ("MLS"),  an 
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ARNS  system,  is  an  all-weather 
precision  approach  and  landing  system 
that  currently  operates  in  the  band 
5030-5091  MHz.  Prior  to  this  action. 
MLS  requirements  had  unencumbered 
use  of  the  band  5000-5250  MHz  over 
any  other  use,  including  other  ARNS 
systems  and  other  primary  services. 
3.  To  provide  spectrum  for  NGSO 
MSS  feeder  uplinks,  we  are  removing 
MLS's  right  of  precedence  over  all  oUier 
uses  in  the  band  5150-5250  MHz,  but 
are  maintaining  that  right  in  the  band 
5000-5150  MHz.  Consistent  with 
international  allocations,  no  new  NGSO 
MSS  feeder  link  assignments  will  be 
made  in  the  band  5091-5150  MHz  after 
January  1,  2008;  and  two  years  later, 
FSS  use  of  this  band  becomes  secondary 
to  ARNS.  In  addition.  MLS 
requirements  that  can  not  be  met  in  the 
band  5000-5091  MHz  take  precedence 
over  all  other  uses  of  the  band  5091- 
5150  MHz.  These  requirements  are 
codified  at  47  CFR  2.106.  footnote 
S5.444A.  and  are  being  adopted 
domestically  in  this  Order.  Together, 
these  actions  will  acconunodate  first 
generation  NGSO  MSS  feeder  link 
requirements,  while  providing  existing 
MLS  stations,  which  operate  in  the  band 
5030-5091  MHz,  and  gateways,  which 
will  operate  in  the  band  5091-5250 
MHz.  with  non-overlapping  spectrum. 
We  are  also  removing  unused  and 
unneeded  aeronautical  support 
allocations.  Specifically,  we  are 
removing  the  aeronautical  mobile- 
satellite  (R)  service  ("AMS(R)S")  from 


the  bands  5150-5250  MHz  and  15.4- 
15.7  GHz,  the  inter-satellite  service 
("ISS")  from  the  bands  5000-5250  MHz 
and  15.4-15.7  GHz.  and  the  FSS  to  the 
extent  that  it  is  limited  to  aeronautical 
support  functions  from  the  bands  5000- 
5250  MHz  and  15.4-15.7  GHz. 

4.  Incimibent  terrestrial  users  of  the 
band  6700-7075  MHz  raise  several 
concerns  with  regard  to  sheiring  this 
band  with  NGSO  MSS  feeder 
downlinks.  To  resolve  these  concerns, 
we  adopt  the  proposed  power  flux- 
density  ("pfd")  limits  and  establish 
coordination  procedures  in  the  band 
6700-6875  MHz  using  existing  parts  25 
and  101  rules.  The  pfd  limits  have  been 
added  to  §  25.208.  If  an  NGSO  MSS 
satellite  transmitting  in  the  band  6700- 
6875  MHz  causes  harmful  interference 
to  previously  licensed  co-frequency 
Public  Safety  facilities,  then  that 
satellite  licensee  is  obligated  to  remedy 
the  interference  complaint.  This 
requirement  has  been  added  as  §  25.147. 

5.  We  will  address  coordination 
requirements  in  the  band  6875—7025 
MHz  in  a  future  proceeding,  but  as  an 
interim  meas\u«  specify  that 
coordination  in  this  band  will  be  on  an 
individual  basis  using  existing  parts  25 
and  101  rules.  The  focus  of  that 
proceeding  will  be  the  issue  of  "growth 
zones,"  the  protection  of  incumbent 
mobile  operations  in  their  normal 
operating  area;  and  the  protection  of 
receive  earth  stations  bom  later-licensed 
mobile  stations.  In  addition,  we  observe 
that  terrestrial  fixed  users'  concerns 


ab  jut  effective  and  equitable  use  of 
spectrum  in  bands  shared  by  the  FSS 
and  the  fixed  service  are  being 
considering  in  IB  Docket  No.  00-203. 

6.  In  order  to  permit  (mobile) 
television  pickup  ("TVPU")  stations  to 
continue  to  operate  fr«ely  on  two 
channels  in  essentially  all  of  the  coimtry 
(in  addition  to  two  other  channels, 
which  will  not  share  spectrum  with 
gateways),  we  are  limiting  the  use  of  the 
band  7025-7075  MHz  to  three  gateways, 
two  of  which  are  operational  and  the 
other  of  which  is  undergoing  testing.  In 
addition,  we  recommend  that,  in  the 
band  6875-7125  MHz,  airborne  TVPU 
stations  use  the  channels  7075-7100 
MHz  and  7100-7125  MHz  wherever 
possible.  We  find  that  these  actions 
balance  competing  demands  for 
spectrum  and  will  mitigate  interference 
between  satellite  and  terrestrial  services. 

7.  We  explicitly  require  that 
applications  for  commercial  earth 
stations  in  the  bands  5091-5250  MHz 
and  15.43-15.63  GHz  be  coordinated 
with  Federal  agencies.  In  order  to  better 
protect  MLS  operations  in  the  band 
5000-5091  MHz.  we  recommend  that 
non-Government  tracking  and 
telecommand  operations  be  conducted 
in  the  band  5150-5250  MHz.  These 
requirements  are  in  footnotes  US344 
and  US359  and  in  §§  25.202  and  87.173. 
The  following  table  summarizes  the 
existing  domestic  allocations  versus  the 
allocations  we  are  adopting  in  this 
Order. 


Existing  vs.  Adopted  Allocations 

[All  services  are  allocated  on  a  primary  basis,  unless  othenwise  stated] 


Band 


Existing  allocations 


Adopted  allocations 


Summary  of  tnajor  changes 


359    Megahertz  Allocated  for  Commercial  NGSO  MSS  Feeder  Uplinks,  300  of  which  is  pennanent  (Prior  to  this  action.  Federal  &  non-Federat 

Govt  allocations  were  identical  in  the  hands  of  5000-5250  MHz  and  15.4-15.7  GHz) 


5000-5091  MHz  .. 
5091-5150  MHz  .. 

5150-5250  MHz  .. 


15.40-15.43  GHz 
15.43-15.63  GHz 


ARNS  (MLS  takes  precedence  over 
other  uses;  MLS  currently  operated 
in  the  sub-band  5030-5091  MHz). 

AMS(R)S 

FSS  &  ISS  (limited  to  aeronautical  sup- 
port). 

ARNS  (MLS  takes  precedence  over 

ottier  uses). 
AMS(R)S 


FSS  &  ISS  (limited  to  aeronautfcal  sup- 
port). 

(Available  for  U-NII  devwes) 

ARNS 


AMS(R)S 


ARNS  (MLS  takes  precedence  over 

other  uses). 

AMS(R)S 

non-Federal    Gov't    FSS    (limited    to 

NGSO  MSS  feeder  uplinks). 
ARNS  (MLS  takes  precedence  over 

other  uses). 

AMS(R)S -i- 

non-Federal    Gov't    FSS    (limited    to 

NGSO  MSS  feeder  uplinks). 
ARNS 


RDSS    (downlinks    in    the    sub-band 
5150-5216  MHz). 

(Available  for  1>-NII  devices) 

ARNS 

non-Federal    Gov't    FSS    (limited    to 
NGSO  MSS  feeder  uplinks). 


FSS  &  ISS  (limited  to  aeronautical  sup-    ARNS 
port).  I 


Additk>nal  59  megahertz  for  commer- 
cial NGSO  MSS  feeder  uplinks  on  a 
temporary,  primary  basis. 

Maintains  MLS's  right  of  precederice  in 
the  band  5000-5150  MHz. 

Reduction  for  150  megahertz  for  FSS 
&  ISS  used  for  aeronautical  support. 

Additional  100  megahertz  for  commer- 
cial NGSO  MSS  feeder  uplinks. 

Reduction  of  100  megahertz  for 
AMS(R)S  and  for  FSS  &  ISS  used 
for  aeronautical  support. 

MLS  loses  right  of  precedence  in  100 
megahertz. 

Additional  200  megahertz  for  commer- 
cial NGSO  MSS  feeder  uplinks. 

Reduction  of  300  megahertz  for 
AMS(R)S  and  for  FSS  &  ISS  used 
for  aeronautnal  support. 
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Existing  vs.  Adopted  Allocations— Continued 

[All  services  are  allocated  on  a  piimary  basis,  unless  otherwise  stated] 


Band 


15.63-15.70  GHz 


Existing  allocations 


Adopted  allocations 


ARNS 


Summary  of  major  changes 


325    Megahertz  Allocated  for  Commercial  NGSO  H/ISS  Feeder  Downlinks,  with  an  additional  50  megahertz  limited  to  grandfathered  facilities 

(The  barxJ  6700-7075  MHz  is  non-Federal  Government  exclusive  spectrum.) 


6700-6785  MHz 


6875-7025  MHz 


7025-7075  MHz 


FSS  (uplinks;  the  sub-band  6725-6875 
MHz  Is  part  of  ttie  intematnnally 
planned  band  that  extends  from 
6725-7025  MHz). 

FIXED  (half  of  the  band  6525-6875 
MHz  ttwt  Is  used  by  common  carrier 
&  private  operational  fixed  point-to- 
point  mk:rowave  licertses). 

FSS  (uplinks;  remainder  of  the  inter- 
natnnally  planned  band  tfut  extends 
from  6725-7025  MHz;  the  sub-band 
7025-7075  MHz  Is  available  for 
SDARS  feeder  links). 

FIXED  &  MOBILE  (used  by  BAS  and 
CARS  lk»nsees  for  ENG.  STLs,  ICR 
&  remote  event  coverage). 


FSS   (uplinks)   (downlinks,    limited   to 
NGSO  MSS  feeder  links). 


FIXED 


FSS   (uplinks)   (downlinks,   limited   to 

NGSO  MSS  feeder  links). 
FIXED  &  MOBILE  


FSS  (uplinks)  (downlinks,  limited  to 
grandfathered  NGSO  MSS  feeder 
links). 

FIXED  &  MOBILE  


Additkxial  175  megahertz  for  commer- 
cial NGSO  MSS  feeder  downlinks. 


Require  coordinatk>n  using  Part  25  and 
Part  101  rules. 


Additkjnal  150  megahertz  for  commer- 
cial NGSO  MSS  feeder  downlinks; 
case-by-case  coordlnatkMi  required 
on  Interim  basis. 

Additkxial  50  megahertz  for  commer- 
cial NGSO  MSS  feeder  downlinks, 
limited  to  2  grandfathered  systems 
and  3  sites. 


Final  Regulatory  Flexibility 
Certification 

8.  The  Regulatory  Flexibility  Act 
("RFA")'  requires  that  a  regulatory 
flexibility  analysis  be  prepared  for 
notice  and  comment  rulemaking 
proceedings,  unless  the  agency  certifies 
that  "the  rule  will  not,  if  promulgated, 
have  a  signiHcant  economic  impact  on 
a  substantial  number  of  small  entities." 
The  RFA  generally  defines  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

9.  This  Report  and  Order  allocates  the 
bands  5091-5250  MHz  and  15.43-15.63 
GHz  for  FSS  uplinks  on  a  primary  basis, 
allocates  the  band  6700-7025  MHz  on  a 
primary  basis  for  FSS  dowidinks,  and 
limits  the  use  of  these  FSS  allocations 
to  feeder  links  that  would  be  used  in 
conjunction  with  the  service  links  of 
NGSO  MSS  systems.  In  addition,  two 
satellite  systems  and  three  sites  are 
grandfathered  in  the  downlink  band 
7025-7075  MHz.  We  take  this  action  on 


our  own  initiative  in  order  to  adopt 
domestically  the  NGSO  MSS  feeder  link 
allocations  that  have  been  adopted 
internationally.  These  allocations  will 
accommodate  the  growing  demand  for 
NGSO  MSS  services  and  will  provide 
satellite  operators  with  increased 
flexibility  in  the  design  of  their  systems. 

ID.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  the  satellite 
services  licensees  here  at  issue. 
Therefore,  the  applicable  definition  of 
small  entity  in  the  satellite  services 
industry  is  the  definition  under  the 
Small  Business  Administration  ("SBA") 
rules  applicable  to  Conmiunications 
Services  "Not  Elsewhere  Classified. "^ 
This  definition  provides  that  a  small 
entity  is  expressed  as  one  with  $11.0 
million  or  less  in  annual  receipts. 
According  to  Census  Bureau  data,  there 
are  848  firms  that  fall  under  the  category 
of  Communications  Services,  Not 
Elsewhere  Classified.  Of  those, 
approximately  775  reported  annual 
receipts  of  $11  million  or  less  and 
qualify  as  small  entities.^  The  Census 
Bureau  category  is  very  broad  and 
commercial  satellite  services  constitute 
only  a  subset  of  its  total. 

11.  None  of  the  NGSO  MSS  hcensees 
is  a  small  biisiness  because  each  has 
revenues  in  excess  of  $11  million 
annually  or  has  a  parent  company  or 


« The  RFA,  5  U.S.C  601  rt.  seq.,  has  been 
amended  by  the  Contract  with  American 
Advancement  Act  of  1996.  Public  Law  104-121, 
110  Stat.  847  (1996)  ( •CWAAA").  Title  11  of  the 
CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  ("SBREFA"). 


M3  CFR  121.201,  Standard  Industrial 
aassification  (NAICS)  Codes  48531,  S13322,  S1334, 
513391. 

3  U.S.  Bureau  of  the  Census,  U.S.  Department  of 
Commerce.  1992  Census  of  Transportation. 
Communications,  and  Utilities,  UC92-S-1,  Subject 
Series,  Establishment  and  Firm  Size,  Table  2D, 
Employment  Size  of  Firms:  1992. 


investors  that  have  revenues  in  excess  of 
$11  million  annually. 

12.  The  Commission  did  not  receive 
any  comments  on  its  the  initial 
regulatory  flexibility  certification. 
Nonetheless,  we  take  this  opportimity  to 
explain  a  de  minimus  burden  with 
regards  to  terrestrial  users  in  the  band 
6700-7025  MHz.  In  the  Notice  of 
Proposed  Rule  Making,  the  Commission 
proposed  to  allocate  the  band  6700- 
7075  MHz  to  the  FSS  for  satellite 
transmissions  down  to  earth  stations  on 
a  primary  shared  basis  with  incumbent 
users.  Because  such  co-primary  use 
implies  coordination,  the  comments  of 
the  terrestrial  users  focused  on  limiting 
the  impact  of  the  allocation  by  placing 
restrictions  on  earth  station  use  of  the 
band,  that  is,  the  terrestrial  parties 
requested  that  the  normal  coordination 
process  not  apply  to  this  band.  In  the 
Report  and  Order,  the  Commission 
requires  the  use  of  the  normal 
coordination  process  in  the  band  6700— 
6875  MHz,  which  is  used  by  fixed 
point-to-point  microwave  licensees.  If 
gateway  applications  are  filed  prior  to 
the  completion  of  an  upcoming  rule 
making  that  will  deal  with  final 
coordination  rules  in  the  band  6875— 
7025  MHz,  then  case-by-case 
coordination  will  be  required  of  the 
gateway  applicants.  Our  action  to  limit 
the  nvunber  of  sites  for  earth  stations  in 
the  band  7025-7075  MHz  to  three  will 
also  reduce  future  coordination  costs. 
The  Commission  finds  that,  because  of 
the  limited  number  of  receive  earth 
stations  to  be  deployed  and  their  viable 
locations  (that  is,  in  rural  areas),  there 
will  be  minimal  impact  on  potential 
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coordination  costs.  We  therefore  certify 
that  this  Report  and  Order  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

13.  The  Commission  will  send  a  copy 
of  the  Report  and  Order,  including  a 
copy  of  this  final  certification,  in  a 
report  to  Congress  pursuant  to  the 
Congressional  Review  Act,  5  U.S.C. 
801(a)(1)(A).  In  addition,  the  Report  and 
Order  and  this  certification  will  be  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  5  U.S.C. 
605(b). 

Ordering  Clauses 

14.  Authority  for  issuance  of  this 
Report  and  Order  is  contained  sections 
1,  4(i),  301,  302,  303(e),  303(f),  303(g). 
303(r),  304,  and  307  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  301,  302, 
303(e),  303(f),  303(g),  303(r),  304.  and 
307. 

15.  Parts  2.  25.  and  87  of  the 
Commission's  rules  are  amended  May 
10,  2002. 

16.  The  Commission's  Consumer 
biformation  Bureau,  Reference 
hiformation  Center,  Shall  send  a  copy  of 
this  Report  and  Order,  including  the 


Final  Regulatory  Flexibility 
Certification,  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects  in  47  CFR 

42  CFR  Part  2 
Telecommunications. 

42  CFR  Part  25 

Satellites. 
42  CFR  Part  87 

Air  Transportation. 
Federal  Communications  Commimssion. 
William  F.  Caton, 
Acting  Secretary. 

Rules  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  2,  25, 
and  87  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154,  302a,  303.  and 
336,  unless  otherwise  noted. 

2.  Section  2.106  is  amended  as 
follows: 

a.  Revise  pages  45,  52,  55,  56,  57.  58. 
and  67. 

b.  In  the  list  of  International  Footnotes 
under  heading  I.,  add  footnotes  S5.351A 
and  S5.384A;  remove  footnotes  S5.408 
and  S5.417;  and  revise  footnotes  S5.447, 
S5.448.  and  S5.511A. 

c.  In  the  list  of  International  Footnotes 
imder  heading  II.,  remove  footnotes  733, 
753F,  796,  and  797. 

d.  In  the  list  of  United  States  (US) 
Footnotes,  remove  footnote  US306  and 
add  footnotes  US344  and  US359. 

e.  In  the  list  of  Non-Federal 
Government  (NG)  Footnotes,  add 
footnotes  NG171  and  NG172. 

§  2.1 06    Table  of  Frequency  Allocations. 

The  revisions  and  additions  read  as 
follows: 

***** 
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and  the  tp'"'"'"''"  coordination 
distances  to  protect  an  earth  station 
frnm  harmful  interference  shall  be  in 


(17°58'41.8''  N.  eZ'S'lZ.B"  W).  All 
coordinates  are  specified  in  terms  of  the 
North  American  Datiun  of  1983. 
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International  Footnotes 

***** 

/.  New  "S"  Numbering  Scheme 
•  I     *        *        *        * 

S5.351  A  For  the  use  of  the  bands 
1525-1544  MHz,  1545-1559  MHz. 
1610-1626.5  MHz,  1626.5-1645.5  MHz, 
1646.5-1660.5  MHz,  1980-2010  MHz, 
2170-2200  MHz,  2483.50-2500  MHz, 
2500-2520  MHz  and  2670-2690  MHz  by 
the  mobile-satellite  service,  see 
Resolutions  212  (Rev.  WRC-97)  and  225 
(WRC-2000). 
'  *        *        *        •        * 

S5.384A  The  bands,  or  portions  of  the 
bands,  1710-1885  MHz  and  2500-2690 
MHz,  are  identified  for  use  by 
administrations  wishing  to  implement 
International  Mobile 
Teleconimimications-2000  (IMT-2000) 
in  accordance  with  Resolution  223 
(WRC-2000).  This  identification  does 
not  preclude  the  use  of  these  bands  by 
any  application  of  the  services  to  which 
they  are  allocated  and  does  not  establish 
priority  in  the  Radio  Regulations. . 
***** 

55.447  Additional  allocation:  in 
Germany,  Austria,  Belgiimi,  Denmark, 
Spain,  Estonia,  Finland,  France,  Greece, 
Israel,  Italy,  Japan,  Jordan,  Lebanon, 
Liechtenstein,  Lithuania.  Luxembourg, 
Malta,  Norway,  Pakistan,  the 
Netherlands,  Portugal,  Syria,  the  United 
Kingdom,  Sweden,  Switzerland  and 
Timisia,  the  band  5150-5250  MHz  is 
also  allocated  to  the  mobile  service,  on 
a  primary  basis,  subject  to  agreement 
obtained  under  No.  S9.21. 

55.448  Additional  allocation:  in 
Austria,  Azerbaijan,  Bulgaria,  Libya, 
Mongolia,  Kyrgyzstan,  Slovakia,  the 
Czech  Republic,  Romania  and 
Turkmenistan,  the  band  5250-5350 
MHz  is  also  alloc:ated  to  the 
radionavigation  service  on  a  primary 
basis. 
***** 

S5.511A  The  band  15.43-15.63  GHz  is 
also  allocated  to  the  fixed-satellite 
service  (space-to-Earth)  on  a  primary 
basis.  Use  of  the  band  15.43-15.63  GHz 
by  the  fixed-satellite  service  (space-to- 
Earth  and  Earth-to-space)  is  limited  to 
feeder  links  of  non-geostationary 
systems  in  the  mobile-satellite  service, 
subject  to  coordination  under  No. 
S9.11A.  The  use  of  the  frequency  band 
15.43-15.63  GHz  by  the  fixed-satellite 
service  (space-to-Earth)  is  limited  to 
feeder  links  of  non-geostationary 
systems  in  the  mobile-satellite  service 
for  which  advance  publication 
information  has  been  received  by  the 
Bureau  prior  to  2  Jime  2000.  In  the 
space-to-Earth  direction,  the  minimum 
earth  station  elevation  angle  above  and 
gain  towards  the  local  horizontal  plane 


and  the  imi"'T""Tn  coordination 
distances  to  protect  an  earth  station 
from  harmful  interference  shall  be  in 
accordance  with  Recommendation  ITU- 
R  S.1341.  In  order  to  protect  the  radio 
astronomy  service  in  the  band  15.35— 
15.4  GHz,  the  aggregate  power  flux- 
density  radiated  in  the  15.35-15.4  GHz 
band  by  all  the  space  stations  within 
any  feeder-link  of  a  non-geostationary 
system  in  the  mobile-satellite  service 
(space-to-Earth)  operating  in  the  15.43- 
15.63  GHz  band  shall  not  exceed  the 
level  of -156  dB(W/m2)  in  a  50  MHz 
bandwidth,  into  any  radio  astronomy 
observatory  site  for  more  than  2%  of  the 


time. 

* 


United  States  (US)  Footnotes 

***** 

US344  In  the  band  5091-5250  MHz, 
non-Government  earth  stations  in  the 
fixed-satellite  service  (Earth-to-space) 
shall  be  coordinated  through  the 
Frequency  Assignment  Subcommittee 
(see  Recommendation  ITU-R  S.1342).  In 
order  to  better  protect  the  operation  of 
the  international  standard  system 
(microwave  landing  system)  in  the  band 
5000-5091  MHz,  non-Government 
tracking  and  telecommand  operations 
should  be  conducted  in  the  band  5150- 
5250  MHz. 
***** 

US359  In  the  band  15.43-15.63  GHz, 
use  of  the  fixed-satellite  service  (Earth- 
to-space)  is  limited  to  non-Government 
feeder  links  of  non-geostationary 
systems  in  the  mobile-satellite  service. 
These  non-Government  earth  stations 
shall  be  cmordinated  through  the 
Frequency  Assignment  Subcommittee 
(see  Annex  3  of  Recommendation  ITU- 
R  S.1340). 
»        «        *        *        • 

Non-Federal  Govemment  (NO) 
Footnotes 

***** 

NG171  hi  the  band  6875-7125  MHz, 
the  following  two  channels  should  be 
used  for  airborne  TV  pickup  stations, 
wherever  possible:  7075-7100  MHz  and 
7100-7125  MHz. 

NG172  In  the  band  7025-7075  MHz. 
the  fixed-satellite  service  (space-to- 
Earth)  is  allocated  on  a  primary  basis, 
but  the  use  of  this  allocation  shall  be 
limited  to  two  grandfathered  satellite 
systems.  Associated  earth  stations 
located  within  300  meters  of  the 
following  locations  shall  be 
grandfathered:  (1)  in  the  band  7025- 
7075  MHz.  Brewster.  Washington 
(48°08'46.7''  N.  119°42'8.0''  W);  and.  (2) 
in  the  band  7025-7055  MHz.  Chfton. 
Texas  (31°47'58.5''  N.  97°36'46.7''  W) 
and  Finca  Pascual.  Puerto  Rico 


(17°58'41.8''  N.  67°8'12.6''  W).  All 
coordinates  are  specified  in  terms  of  the 
North  American  Datum  of  1983. 


PART  25— SATELLITE 
COMMUNICATIONS 

3.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  Sections  4,  301,  302,  303,  307,  309 
and  332  of  the  Communications  Act,  as 
amended,  47  U.S.C.  Sections  154,  301,  302, 
303,  307,  309  and  332,  unless  otherwise 
noted. 

4.  Add  §  25.147  to  subpart  B  to  read 
as  follows: 

§  25.1 47  Licensing  provision  for  NGSO 
MSS  feeder  downiinlcs  in  the  band  6700- 
6875  MHz. 

If  an  NGSO  MSS  satellite  transmitting 
in  the  band  6700-6875  MHz  causes 
harmful  interference  to  previously 
licensed  co-frequency  Public  Safety 
facilities,  then  that  satellite  licensee  is 
obligated  to  remedy  the  interference 
complaint. 

5.  Section  25.202  is  amended  by 
adding  footnotes  14  and  15  to  the  table 
in  paragraph  (a)(1)  to  read  as  follows 

§  25.202    Frequencies,  frequency  tolerance 
and  emission  limitations. 

(a)*** 


Space-to-Earth  (GHz) 

Eartti-to-space  (GHz) 

3.7-4.2  ^ 

5.091-5.25 12.'4 

6.7-7.025 12 

5.925-6.425 1 

10.7-10.95  ^'i* 

12.75-13.15  ^•12 

10.95-11. 2 1-2-12 

13.2125-13.25 1 '2 

11. 2-1 1.45 ''12 

13.75-1 4  *'2 

1 1.45-11. 7 1-212 

14-14.25 

11.7-12.23 

14.2-14.5 

12.2-12.7^3 

15.43-15.6312  15 

18.3-18.58  i.'o 

17.3-17.89 

18.58-1 8.8  6'io'' 

27.5-29.51 

18.8-1 9.3 ''^o 

29.5-3C 

19.a-19.78-io 

48.2-50.2 

19.7-20.2^0 

37.6-38.6 

40^1 

1*  See  47  CFR  2.106,  footnotes 
S5.444A  and  US344,  for  conditions  that 
apply  to  this  band. 

IS  See  47  CFR  2.106,  footnotes 
S5.511C  and  US359,  for  conditions  that 
apply  to  this  band. 
•        *        *        *        » 

6.  In  §  25.208  add  paragraph  (n)  to 
read  as  follows: 

§25.208    Power  flux  density  limits. 

***** 

(n)  The  power-flux  density  at  the 
Earth's  surface  produced  by  emissions 
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from  a  space  station  in  the  fixed-satellite    modulation,  shall  not  exceed  the  limits      obtained  under  assumed  free-space 
service  (space-to-Earth).  for  all  given  in  Table  N.  These  limits  relate  to       conditions, 

conditions  and  for  all  methods  of  the  power  flux-density  which  would  be 

Table  N.— Limits  of  Power-Flux  Density  From  Space  Stations  in  the  Band  6700-7075  MHz 


Frequency  band 


6700-6825  MHz 
6825-7075  MHz 


Umit  in  dB(W/m2)  for  angle  of  arrival  (>«)  above  the  horizontal  piane 


00-50 


-137 
-154 
and  .... 
-134 


50-250 


-137  +  0.5(8-5) 
- 154  +  0.5(8-5)  .. 

and 

-134  +  0.5(8-5) 


250-900 


-127 
144  .... 
and  .... 
-124 


Reference  bandwidth 


1  MHz 
4kHz 
1  MHz 


PART  87— AVIATION  SERVICES 

7.  The  authority  citation  for  part  87 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066, 1082.  as 
amended;  47  U.S.C.  154,  303.  307(e)  unless 


Frequency  or  frequency  band 


otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068,  1081-1105.  as  amended:  47 
U.S.C.  151-156.  301-609. 

8.  Section  87.173  is  amended  by 
adding  the  following  entries  to  the  table 
in  paragraph  (b)  to  read  as  follows: 


Subpart 


Class  of  station 


§87.173    FrsquaneiM. 


(b)  Frequency  table: 


Remarks 


5000-5250  MHz' 


Q  MA,  RLW i    Microwave  landing  system. 


15400-15700  MHz2 Q  RL Aeronautfcal  radionavigation. 


1  See  47  CFR  2.106.  footnotes  S5.444A  and  US344,  for  conditions  that  apply  to  this  band. 

2  See  47  CFR  2.106,  footnotes  S5.51 1C  and  US359,  for  conditwns  that  appty  to  this  band. 
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This  sectron  of  the  FEDERAL  REGISTER 
contains  notrces  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partk:ipate  in  tfie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Research  Service 

7  CFR  Part  500 
National  Arboretum 

agency:  Agricultural  Research  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  seeks  comments  on 
a  proposed  rule  that  would  revise  a 
schedule  of  fees  to  be  charged  for 
certain  uses  of  the  facilities,  grounds, 
and  services  at  the  United  States 
National  Arboretum  (USNA).  This 
proposed  rule  makes  changes  to  subpart 
B  of  7  CFR  part  500.  Subpart  B  contains 
the  fee  structures  for  use  of  USNA 
facilities,  grounds  and  services.  The 
USNA  will  change  the  fees  charged  for 
riding  its  tram  service,  use  of  the 
groimds  and  facilities,  as  well  as  for 
commercial  photography  and 
cinematography.  The  USNA  will  enter 
into  a  concession  agreement  for  the 
provision  of  food  services  on  the  USNA 
grounds.  Fees  generated  will  be  used  to 
defray  USNA  expenses  or  to  promote 
the  mission  of  the  USNA.  The  public 
will  not  be  charged  an  admission  fee  for 
visiting  the  USNA. 

DATES:  Comments  must  be  submitted  on 
or  before  May  10.  2002. 
ADDRESSES:  Address  all  comments  to 
Thomas  S.  Elias,  Director,  U.S.  National 
Arboretum,  Beltsville  Area,  Agricultural 
Research  Service,  3501  New  York 
Avenue.  NE..  Washington,  DC  20002. 
FOR  FURTHER  iNFORMATK)N  CONTACT:  Cori 
Grim,  Director.  U.S.  National 
Arboretum.  Beltsville  Area.  ARS,  3501 
New  York  Avenue.  NE..  Washington,  DC 
20002;  (202)  245-4553. 
SUPPLEMENTARY  INFORMATION: 

dassificatioii 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866,  and  it  has 
been  determined  that  it  is  not  a 
"significant  regulatory  action"  rule 


because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  and  materially  affect  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  Tribal  governments  or  communities. 
This  proposed  rule  will  not  create  any 
serious  inconsistencies  or  otherwise 
interfere  with  actions  taken  or  planned 
by  another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof,  and  does  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Department  of  Agriculture 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  Pub.  L. 
96-354,  as  amended  (5  U.S.C.  601,  et 
seq.). 


Paperwork  Reduction  Act 

In  accordance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  Pub.  L.  No.  104-13,  as 
amended  (44  U.S.C.  chapter  35),  the 
information  collection  and 
recordkeeping  requirements  that  have 
been  imposed  in  die  management  of 
these  programs  have  been  approved  by 
OMB  (OMB  #0518-0024). 

Titie:  Collection  of  information 
regarding  the  use  of  facilities  or  the 
performance  of  photography/ 
cinematography  at  the  U.S.  National 
Arboretum. 

Summary:  The  purpose  of  this 
collection  of  information  is  to  collect, 
either  orally  or  by  use  of  a  form,  basic 
information  from  persons  who  request 
to  use  space  at  the  USNA  for  which  a 
user  fee  shall  be  charged.  Use  of  space 
includes  not  only  the  use  of  physical 
space  for  events,  but  also  the  use  of  the 
groimds  of  the  USNA  for  commercial 
photography  and  cinematography 
purposes.  Information  to  be  collected 
will  include  the  name,  address,  and 
telephone  niunbers  of  the  party 
requesting  use  of  the  USNA  space,  the 
date  and  time  that  the  party  is 
requesting  to  use  the  space,  the  piupose 
for  which  the  space  will  be  used,  the 


nimiber  of  people  expected  at  the  event 
for  which  the  space  is  to  be  used,  any 
requirements  for  setup  of  the  space  that 
the  USNA  will  be  expected  to  provide, 
and  the  signat\ue  of  the  individual 
responsible  for  requesting  space  on 
behalf  of  a  party. 

Need  for  the  Information:  The 
information  is  needed  for  USNA  to 
administer  the  scheduling  of  space 
usage  and  to  keep  records  of  parties 
accoimtable  for  use  of  USNA  property. 

Respondents:  Respondents  to  the 
collection  of  information  will  be  those 
persons  or  organizations  that  request  . 
use  of  the  USNA  facility  or  grounds. 
Each  respondent  will  have  to  furnish 
the  information  for  each  space  usage 
request.  The  USNA  expects  to  receive 
approximately  220  requests  for  use  of 
space  per  year. 

Estimate  of  burden:  The  estimated 
burden  on  respondents  for  each  space 
usage  request  is  .25  hours.  The  total 
annual  reporting  and  record  keeping 
burden  on  respondents  will  be  minimal. 

Background 

Section  890(b)  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996,  Pub.  L.  104-127  (1996  Act), 
expands  the  authorities  of  the  Secretary 
of  Agriculture  to  charge  reasonable  fees 
for  the  use  of  USNA  facilities  and 
groimds  as  well  as  to  enter  into  a 
concession  agreement  for  the  provision 
of  food  services  on  the  grounds.  These 
new  authorities  include  the  ability  to 
charge  fees  for  temporary  use  by 
individuals  or  groups  of  USNA  facilities 
and  grounds  in  furtherance  of  the 
mission  of  the  USNA.  Also,  authority  is 
provided  to  charge  fees  for  the  use  of  the 
USNA  for  commercial  photography  and 
cinematography.  AH  rules  and 
regulations  noted  in  7  CFR  part  500, 
subpart  A,  Conduct  on  U.S.  National 
Arboretum  Property,  vdll  apply  to 
individuals  or  groups  granted  approval 
to  use  the  facilities  and  grounds. 

Fee  Schedule  for  Tours 

The  USNA  operates  a  48-passenger 
tram  (which  accommodates  2 
wheelchairs)  to  provide  mobile  tours 
throughout  the  USNA  groimds.  The 
proposed  rule  changes  the  fee  to  be 
charged  to  all  riders  as  well  as  the 
amount  to  be  charged  for  pre-scheduled 
group  tram  tours.  Additionally,  a  fee  is 
proposed  for  providing  tour  guides  for 
pre-scheduled  non-tram  tours.  Fee 
amounts  were  determined  after  a  survey 
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of  similar  services  provided  by  other 
Arboreta  and  Botanical  Gardens  and  an 
analysis  of  costs  associated  with  the 
program.  Fees  generated  will  be  used  to 
offset  costs  or  for  the  purposes  of 
promoting  the  mission  of  the  USNA. 

Fee  Schedule  for  Use  of  Facilities  and 
Grounds  ■ 

The  USNA  proposes  to  change  the 
fees  for  temporary  use  by  individuals  or 
groups  of  USNA  facilities  and  grounds. 
The  proposed  fees  have  been 
established  based  on  actueil  costs  (i.e., 
electricity,  heating,  water,  maintenance, 
security,  scheduling,  etc.).  Facilities  and 
grounds  are  available  by  reservation  at 
the  discretion  of  the  USNA  and  may  be 
available  to  individuals  or  groups  in 
furtherance  of  the  mission  of  the  USNA. 
Agency  initiatives  may  be  granted  first 
priority.  Reservation  requests  should  be 
made  as  far  in  advance  of  the  need  as 
possible  to  ensure  consideration. 

Fee  Schedule  for  Use  of  Facilities  and 
Gmunds  for  Purposes  ofPhotogmphy  or 
Cinematography 

The  USNA  proposes  to  change  the  fee 
for  the  use  of  the  facility  or  grounds  for 
purposes  of  conmiercial  photography  or 
cinematography.  The  proposed  fees 
have  been  established  based  on 
comparable  opportunities  provided  by 
other  Arboreta  and  Botanical  Gardens 
across  the  nation.  Facilities  and  grounds 
are  available  for  use  for  commercial 
photography  or  cinematography  at  the 
discretion  of  the  USNA  Director. 
Requests  for  use  should  be  made  a 
minimum  of  two  weeks  in  advance  of 
required  date.  The  USNA  does  not 
intend  to  charge  fees  to  the  press  for 
photography  or  cinematography  related 
to  stories  concerning  the  USNA  and  its 
mission  or  for  other  noncommercial. 
First  Amendment  activity. 

Payment  Submission  Requirements 

Payment  for  use  of  the  tram  will  be 
made  by  cash  or  money  order  (in  U.S. 
funds)  and  is  due  at  the  time  of  ticket 
purchase.  Payment  for  pre-scheduled 
tram  tours  should  be  made  at  least  two 
weeks  in  advance  and  may  be  made  by 
cash  or  check.  Payment  for  tour  guides 
for  pre-scheduled,  non-tram  tours 
should  be  made  at  least  two  weeks  in 
advance  and  may  be  made  by  cash  or 


check.  Fee  payments  for  use  of  facilities 
or  grounds  or  for  photography  and 
cinematography  must  be  made  in 
advance  of  services  being  rendered. 
These  payments  are  to  be  made  in  the 
form  of  a  check  or  money  order.  Checks 
and  money  orders  are  to  be  made 
payable,  in  U.S.  funds,  to  the  U.S. 
National  Arboretum.  The  USNA  will 
provide  receipts  to  requestors  for  their 
records  or  billing  purposes. 

Food  Services 

The  USNA  proposes  to  enter  into  a 
concession  agreement  for  the  provision 
of  food  services  on  the  facility.  Snacks 
and  small  food  items  will  be  available 
for  visitors  to  purchase  at  established 
conunercial  prices.  Box  lunches  may  be 
pre-arranged  with  the  concessionaire  for 
a  set  fee. 

List  of  Subiects  in  7  CFR  Part  500 

Agricultural  research.  Federal 
buildings  and  facilities.  Government 
property.  National  Arboretimi. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  500  is  proposed  to 
be  amended  by  revising  subpart  B  to 
read  as  set  forth  below: 

PART  500— NATIONAL  ARBORETUM 

Subpart  B    Fee  Schedule  for  Certain  Uses 
of  National  Artx>retum  Facilities  and 
Grouitds 

Sec. 

500.20  Scope. 

500.21  Fee  schedule  for  tours. 

500.22  Fee  schedule  for  use  of  facilities  and 
grounds. 

500.23  Fee  schedule  for  photography  and 
cinematography  on  grounds. 

500.24  Payment  of  fees. 

500.25  Food  services. 

Authority:  20  U.S.C.  196. 


SubfMrt  B— Fee  Schedule  for  Certain 
Uses  of  National  Art>oretum  Facilities 
and  Grounds 

§500.20    Scope. 

The  subpart  sets  forth  schedules  of 
fees  for  temporary  use  by  individuals  or 
groups  of  United  States  National 
Arboretum  (USNA)  facilities  and 
grounds  for  any  purpose  that  is 
consistent  with  the  mission  of  the 
USNA.  This  part  also  sets  forth 
schedules  of  fees  for  the  use  of  the 


USNA  for  commercial  photography  and 
cinematography.  Fees  generated  will  be 
used  to  offset  costs  of  services  or  for  the 
purposes  of  promoting  the  mission  of 
the  USNA.  All  rules  and  regidations 
noted  in  7  CFR  500,  subpart  A — Con- 
duct on  U.S.  National  Arboretum 
Property,  will  apply  to  individuals  or 
groups  granted  approval  to  use  the 
facilities  and  grounds  for  the  piuposes 
specified  in  this  subpart. 

§  500^1    Fee  schedule  for  tours. 

The  USNA  provides  tours  of  the 
USNA  groimds  in  a  48-passenger  tram 
(accommodating  2  wheelchairs)  for  a  fee 
as  follows:  $4.00  per  adult;  $3.00  per 
senior  citizen  or  Friend  of  the  National 
Arboretum;  $2.00  per  child  through  age 
16.  Pre-scheduled  tram  tours  for  groups 
may  be  arranged  for  a  set  fee  of  $125.00. 
Additionally,  a  professional  tour  guide 
may  be  pre-arranged  to  provide  a  non- 
tram  tour  for  the  fee  of  $50  per  hour. 
Promotional  programs  offering 
discounted  fares  for  these  programs  may 
be  instituted  at  the  discretion  of  the 
USNA. 

§  500.22    Fee  schedule  for  use  of  facilities 
and  grounds. 

The  USNA  will  charge  a  fee  for 
temporary  use  by  individuals  or  groups 
of  USNA  facilities  and  groimds. 
Facilities  and  grounds  are  available  by 
reservation  at  the  discretion  of  the 
USNA  and  may  be  available  to 
individuals  or  groups  whose  purpose  is 
consistent  with  the  mission  of  the 
USNA.  Agency  initiatives  may  be 
granted  first  priority.  Non  profit 
organizations  that  substantially  support 
the  mission  and  purpose  of  the  USNA 
may  be  exempted  from  the  requirements 
of  this  part  by  the  Director.  Reservation 
requests  should  be  made  as  far  in 
advance  of  the  need  as  possible  to 
ensure  consideration.  The  following  are 
the  fees  for  use  of  USNA  buildings: 
"Half  Day"  usage  is  defined  as  4  hours 
or  less;  "Whole  Day"  is  defined  as  more 
than  4  hours  in  a  day.  For  outside 
normal  business  hours,  usage  of  such 
buildings  and  facilities  requires  an 
additional  $40/hour  for  supervision/ 
security.  Additionally,  at  the  discretion 
of  the  USNA,  custodial  fees  may  be 
assessed  in  the  amount  of  $25  per  hour. 


Auditorium 


Upstairs  Conference  Boom 


Basic  audience-style  set-up  lor  125  people  or  classroom  set-up  for  40-50  peo- 
ple. Includes  microptione/lectem,  screen,  4-6'  tables,  projection  stand,  (2)  flip 
ctiarts  (no  paper)  and  (2)  trash  cans.  Also  includes  the  use  of  the  Kitchen 
space.  Upstairs  Conference  Room,  and  Coat  Room.  Extra  tables  are  $10  each. 

(Only  if  Auditorium  is  not  in  use).  Includes  the  non-exclusive  use  of  the  Kitchen 
space  and  Coat  Room. 


N/A 


$50 


$250 


$100 
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Area 


Lobby  

Classroom 

Classroom — Multiple 

Yoshimura  Center 

Set  up  with  tables  and  chairs 
Grounds— 1-300  people  

301-600  

Grounds 

I 

Damages  


Includes — 


As  is  (with  furniture  in  place) 

Fumiture  removed  

Set  up  with  tables  and  cfiairs 

Standard  set-up  with  40  chairs.  Includes  microphone/lectem,  screen,  projection 
stand,  (2)  flip  charts  (no  paper)  and  trash  can. 

5  sessions  or  more 

For  use  from  10:00  a.m.  to  3:00  p.m.  weekends  only 

No  public  invited:  Patio,  Meadow,  Triangle,  NY  Avenue,  etc.  Cost  includes 
scheduling  time,  extra  mowing,  and  site  preparation.  Guest  organization  re- 
sponsible for  everything  related  to  their  event,  including  portable  toilets.. 

Same  as  above  

Public  invited  (i.e.,  show  or  sale).  Cost  includes  scheduling  time,  extra  mowing, 
and  site  preparation.  Guest  organization  responsible  for  everything  related  to 
fheir  event,  including  portable  toilets. 

Damages  to  plants,  grounds,  facilities  or  equipment  will  be  assessed  on  a  value 
based  on  replacement  cost  (including  labor)  plus  10%  (administrative  fee). 


Per  day  charge 


N/A 


Half  day    Whole  day 


$50 

$45 

$50 

$100 

N/A 


N/A 
N/A 


$100 
$150 
$100 
$125 

$90 
$125 
$100 
$500 


$750 
$750 


§  500.23    Fee  schedule  for  photography 
and  cinematography  on  grouiids. 

The  USNA  will  charge  a  fee  for  the 
use  of  the  facility  or  grounds  for 
purposes  of  commercial  photography  or 
cinematography.  Facilities  and  grounds 
are  available  for  use  for  commercial 
photography  or  cinematography  at  the 


Category  and  type 


Still  Photography: 
Individual 


Commercial  and 
wedding. 


Cinematography: 

Set  Set  preparation 
Filming 


Strike  Set  

Musk:  Videos 


Dantages:  All 


discretion  of  the  USNA  Director. 
Requests  for  use  should  be  made  a 
minimiun  of  two  weeks  in  advance  of 
the  required  date.  In  addition  to  the  fees 
listed  below,  supervision/security  costs 
of  $40.00  per  hour  will  be  charged.  The 
USNA  Director  may  waive  fees  for 
photography  or  cinematography 

Notes 


conducted  for  the  purpose  of         • 
disseminating  information  to  the  public 
regarding  the  USNA  and  its  mission  or 
for  the  purpose  of  other  noncommercial. 
First  Amendment  activity.  "Half  Day" 
usage  is  defined  as  4  hoiu^  or  less; 
"Whole  Day"  usage  is  defined  as  more 
than  4  hours  in  a  days. 


For  personal  use  only.  Includes  hand-held  cameras,  recorders,  small 
non-commercial  tripods. 

Includes  all  photography  whKh  uses  professional  photographer  and/ 
or  involves  receiving  a  fee  for  the  use  or  production  of  the  photog- 
raphy. Note:  This  in'-inHoc  «;  neople  or  less  with  carry  on  (video) 
equipment.  Includes  wedding  party  photography. 

Set  up  sets;  no  filming  performed 

SlkJing  scale  based  on  number  of  people  in  cast  and  crew  and  num- 
ber of  pieces  of  equipment.  45  people  and  6  pieces  of  equipment 
=  $1 ,500,  200  people  =  $3,900  Note:  5  people  with  carry  on  equip- 
ment =  same  as  still  photography. 

Take  down  sets,  remove  equipment;  no  filming  

No  sound  involved;  smaller  operation  

Damages  to  plants,  grounds,  facilities  or  equipment  will  be  assessed 
on  a  value  based  on  replacement  cost  (including  labor)  plus  10% 
(administrative  fee). 


Per  day  charge 


Half  day 


No  charge 


$250  plus  super- 
visor. 


N/A 

N/A 
N/A 


Whole  day 


No  charge 

$500  plus  supervisor 


$250  plus  superviskxi 
$1,200  to  $3,900 


$250  plus  supen/iskKi 
$1 ,000  plus  super- 
vision 


§500.24    Payment  of  fees. 

Payment  for  use  of  the  tram  will  be 
made  by  cash  or  money  order  (in  U.S. 
funds)  and  is  due  at  the  time  of  ticket 
purchase.  Payment  for  pre-scheduled 
tram  tours  or  tour  guides  should  be 
made  at  least  two  weeks  in  advance  and 
may  be  made  by  cash  or  check.  Fee 
payments  for  use  of  facilities  or  groimds 
(including  security  and  custodial  fees) 
or  for  photography  and  cinematography 
must  be  made  in  advance  of  services 
being  rendered.  These  payments  are  to 
be  made  in  the  form  of  a  check  or 


money  order.  Checks  and  money  orders 
are  to  be  made  payable,  in  U.S.  funds, 
to  the  "U.S.  National  Arboretiun."  The 
USNA  will  provide  receipts  to 
requestors  for  their  records  or  billing 
purposes. 

§500.25    Food  services. 

The  USNA  vrill  enter  into  a 
concession  agreement  for  the  provision 
of  food  services  on  the  facility.  Snacks 
and  small  food  items  will  be  available 
for  visitors  to  purchase  at  established 
commercial  prices.  Box  lunches  may  be 


pre-arranged  with  the  concessionaire  for 
a  set  fee. 

Done  at  Washington,  DC,  this  7th  day  of 
January,  2002. 
Edward  B.  Knipling, 

Acting  Administrator,  Agricultural  Research 
Service. 
(FR  Doc.  02-8589  Filed  4-9-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Offic*  of  Energy  Efficiency  and 
Renewable  Energy 

10CFR  Part  430 

[Dodwl  No.  EE-RM/STD-01-3S0] 
RIN  1904-AA-78 

Energy  Eftldency  Program  for 
Conaumer  Producta:  Energy 
Coneervation  Standarda  for 
Reeidential  Fumacee  and  Boiiera 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

action:  Notice  of  public  workshop. 

summary:  The  Department  of  Energy 
(DOE  or  Department)  is  convening  a 
public  workshop  to  discuss  and  receive 
comments  on  issues  related  to 
residential  furnaces  and  boilers  venting 
installations  and  to  discuss  the 
Department's  research  concerning 
venting  systems. 

DATES:  The  public  workshop  will  be 
held  on  Wednesday,  May  8.  2002.  from 
9:00  a.m.  to  5:00  p.m.  Written  comments 
should  be  submitted  by  June  7,  2002. 
ADDRESSES:  The  workshop  will  be  held 
at  the  U.S.  Department  of  Energy, 
FortBstal  Building,  Room  lE-245, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  (Please  note  that 
foreign  nationals  visiting  DOE 
Headquarters  are  subject  to  advance 
security  screening  procedures.  If  you  are 
a  foreign  national  and  wish  to 
participate  in  the  workshop,  please 
inform  DOE  of  this  fact  as  soon  as 
possible  by  contacting  Ms.  Brenda 
Edwards-Jones  at  (202)  58&-2945  so  that 
the  necessary  procedures  can  be 
completed.) 

On  or  about  April  22,  2002,  DOE  wrill 
place  a  set  of  presentations  describing 
the  Department's  research  into  this  issue 
and  workshop  agenda  on  the  DOE 
website  at:  hi  p-//www.eren.doe.gov/ 
buildings/codes — standards/.  Written 
comments  are  welcome,  especially 
following  the  workshop.  Please  submit 
written  comments  to:  Ms.  Brenda 
Edwards- Jones,  U.S.  Department  of 
Energy,  CMfice  of  Energy  Efficiency  and 
Renewable  Energy,  Energy  Conservation 
Program  for  Consumer  Products:  Energy 
Conservation  Standards  for  Residential 
Furnaces  and  Boilers,  Docket  Number: 
EE-RM/STD-01-350,  EE-^1,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121. 
Telephone:  (202)  586-2945.  You  should 
label  comments  both  on  the  envelope 
and  on  the  documents  and  submit  them 
for  DOE  receipt  by  June  7,  2002.  Please 


submit  one  signed  copy  and  a  computer 
diskette  or  CD  (in  WordPerfect™  8 
format) — no  telefacsimiles.  The 
Department  will  also  accept 
electronically-mailed  comments,  e- 
mailed  to  Brenda. Edwards- 
Jones@ee.doe.gov,  but  you  must 
supplement  such  comments  with  a 
signed  hard  copy. 

Copies  of  the  transcript  of  the  public 
workshop,  the  public  comments 
received,  and  this  notice  may  be  read  at 
the  Freedom  of  Information  Reading 
Room,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  lE-190, 1000 
Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-3142, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-41,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  (202)  586- 
9138,  email:  cynis.nasseri@ee.doe.gov, 
or  Francine  Pinto.  U.S.  Department  of 
Energy,  Office  of  General  Counsel,  GC- 
72, 1000  Independence  Avenue.  SW.. 
Washington.  DC  20585-0103.  (202)  586- 
9507.  email:  francine.pinto@hq.doe.gov. 
SUPPt^MENTARY  INFORMATION:  Part  B  of 
Title  III  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA  or  Act). 
Pub.  L.  94-163.  as  amended  by  the 
National  Energy  Conservation  Policy 
Act  (NECPA).  Pub.  L.  95-619;  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA). 
Pub.  L.  100-12;  the  National  Appliance 
Energy  Conservation  Amendments  of 
1988  (NAECA  1988).  Pub.  L.  100-357; 
and  the  Energy  Policy  Act  of  1992 
(EPACT).  Pub.  L.  102-486,  created  the 
Energy  Conservation  Program  for 
Consumer  Products  other  than 
Automobiles.  The  consumers'  products 
subject  to  this  Program  include 
residential  furnaces,  boilers  and  mobile 
home  furnaces.  (42  U.S.C.  6295(f)). 

Since  the  fiscal  year  2001.  the 
Department  has  been  piusuing  a 
rulemaking  activity  for  the  purpose  of 
determining  whether  amended  energy 
conservation  standards  for  covered 
residential  furnaces,  boilers  and  mobile 
home  furnaces  are  justified.  On  Jime  19, 
2001 ,  the  Department  published  a  notice 
announcing  a  public  workshop  and  the 
availability  of  the  framework  document 
for  residential  furnace  and  boiler 
efficiency  standards.  62  FR  32914.  On 
July  17.  2001,  the  Department 
conducted  a  workshop  (the  "framework 
workshop")  to  explain  and  discuss  the 
process,  analyses,  and  issues  that  are 
involved  in  this  proceeding. 


During  and  after  the  framework 
workshop,  the  Department  received 
comments  from  residential  furnace  and 
boiler  manufacturers,  trade  associations 
and  other  interested  parties  expressing 
concern  regarding  the  effect  of  increased 
standards  on  the  venting  system  of  these 
products.  The  concern  is  that  with 
increased  furnace  efficiency,  the  flue  gas 
temperature  is  reduced  and  the  moisture 
in  flue  gas  may  condense  and  cause 
corrosion  in  the  vent  system,  which  can 
lead  to  potential  safety  problems  if  the 
corrosive  liquid  perforates  the  vent 
system  and  allows  harmful  gases  to 
enter  living  space.  Reduced  flue  gas 
temperature  also  makes  the  flue  gas  less 
buoyant  and  reduces  the  efficacy  of 
venting  systems  during  furnace 
operating  cycles. 

Because  of  the  above  concern,  it  is 
necessary  to  understand  the  flue  gas 
condensation  phenomenon,  including 
how  the  condensation  begins  to  affect 
the  furnace  vent  system  at  increased 
furnace  efficiency  and  what  technology 
options  mitigate  condensation.  The 
Department  has  reviewed  the  consensus 
standards  on  safe  installation  of  gas 
appliances  developed  by  American  Gas 
Association  (AGA)  and  the  National  Fire 
Protection  Association  (NFPA).  These 
consensus  standards  are  contained  in 
the  National  Fuel  Gas  Code  (NFGC).  also 
known  as  Z223.1/NFPA  54.  The  NFGC 
establishes  guidelines  for  venting 
category  I  gas-fired  furnaces  by  means  of 
venting  tables  which  list  allowable 
furnace  input  ratings  versus  vent 
lengths.  The  Department  has  reviewed 
the  methodology  used  in  the  NFGC 
tables,  test  data  (e.g.,  jacket  loss) 
reported  by  various  organizations,  as 
well  as  a  computer  simulation  model 
(e.g.,  VENT-n)  which  was  used  in  the 
past  to  evaluate  venting  system 
performance.  The  Department  has  also 
reviewed  information  on  current 
venting  practices  and  codes  and 
potential  design  options  for  venting 
system  treatment. 

The  workshop  announced  in  today's 
notice  is  the  next  step  in  the  rulemaking 
process  for  determining  whether  to 
amend  the  energy  conservation 
standards  for  covered  residential 
furnaces,  boilers  and  mobile  home 
furnaces.  A  detailed  agenda  for  this 
workshop  is  currentiy  under 
development  and  as  noted  above,  will 
be  posted  on  the  Department's  web  site 
on  or  about  April  22,  2002.  The  agenda 
items  will  cover  issues  related  to 
Annual  Fuel  Utilization  Efficiency 
(AFUE)  limits  for  non-condensing 
furnaces  based  on  the  NFGC  and 
furnace  test  data,  ciurent  venting 
practices  and  codes,  the  effect  of  higher 
Steady  State  Efficiency  (SSE)  on  the 
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NFGC  tables  and  design  options  that 
may  decrease  condensation  in  the 
venting  system.  For  each  agenda  item, 
the  Department  vdll  makp  a 
presentation  simmiarizing  the  current 
status  and  wrill  initiate  a  discussion 
regarding  the  accuracy  and 
completeness  of  data  and  analysis  tools. 
During  these  discussions,  the 
Department  is  particularly  interested  in 
receiving  comments  and  views  of 
interested  parties  concerning  the 
venting  issues  referenced  above  and 
possible  approaches  to  enhance  the 
accuracy  of  the  analysis  tools  and  data. 
The  Department  encourages  those  who 
vnsh  to  participate  in  the  workshop  to 
make  presentations  that  address  these 
issues.  If  you  would  like  to  make  a 
presentation  during  the  workshop, 
please  inform  Ms.  Edwards-Jones  at 
least  two  weeks  before  the  date  of  the 
workshop  and  provide  her  with  a  copy 
of  your  written  presentation  material  at 
least  one  week  before  the  date  of  the 
workshop. 

The  workshop  will  be  conducted  in 
an  informal,  conference  style.  A  court 
reporter  will  be  present  to  record  the 
minutes  of  the  meeting.  There  shall  be 
no  discussion  of  proprietary 
information,  costs  or  prices,  market 
shares,  or  other  commercial  matters 
regulated  by  the  U.S.  antitrust  laws. 
After  the  workshop  and  expiration  of 
the  period  for  submitting  written 
comments,  the  Department  will  proceed 
with  collecting  data  and  conducting 
analyses  concerning  possible  amended 
standards  for  residential  furnaces, 
boilers  and  mobile  home  furnaces. 

If  you  would  like  to  participate  in  the 
workshop,  receive  workshop  materials, 
or  be  added  to  the  DOE  mailing  list  to 
receive  futvue  notices  and  information 
regarding  residential  furnaces,  boUers 
and  mobile  home  furnaces,  please 
contact  Ms.  Brenda  Edwards-Jones  at 
(202)  586-2945. 

I  Issued  in  Washington,  DC,  on  April  5, 
2002. 
David  K.  Garman, 

Assistant  Secretary  for  Energy  Efficiency  and 

Renewable  Energy. 

[PR  Doc.  02-8619  Filed  4-9-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-41-AD] 

RIN  212&-AA64 

Airworthiness  Directives;  Model  HH- 
1K,  TH-1F,  TH-1L,  UH-1A,  UH-1B, 
UH-1E,  UH-1F,  UH-1H,  UH-1L,  and 
UK-IP;  and  Southwest  Horlda 
Aviation  Model  SW204.  SW204HP, 
SW205,  and  SW205A-1  Helicopters, 
Manufactured  by  Bell  Helicopter 
Textron,  Inc.  for  the  Armed  Forces  of 
the  United  States 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  specified  restricted  category 
helicopters.  The  proposed  AD  would 
require  updating  the  product 
identification,  extending  the  application 
of  the  AD  to  other  models,  continuing 
the  existing  retirement  time  for  certain 
main  rotor  tension-torsion  (TT)  straps, 
and  adding  the  TT  strap  part  nimibers 
to  the  applicability.  This  proposal  is 
promptedby  the  need  to  expand  the 
applicability  to  additional  restricted 
category  helicopters  and  to  add  two  part 
numbers  to  the  applicability.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failiu-e  of  a  TT 
strap,  loss  of  a  main  rotor  blade,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  Jime  10,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
41-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  R\Ues  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Conunents  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Kohner,  Aviation  Safety 
Engineer,  FAA,  Rotorcrafl  Directorate, 
Rotorcraft  Certification  Office,  Fort 
Worth,  Texas  76193-0170,  telephone 
(817)  222-5447,  fax  (817)  222-5783. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No,  2001-SW- 
41-AD."  The  postcard  will  be  date 
stamped  and  retxuned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  2001-SW-^l-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion    : 

On  July  31,  1980,  the  FAA  issued  AD 
80-17-09,  Amendment  39-3876  (45  FR 
54014,  August  14, 1980),  Docket  No.  80- 
ASW-25,  for  BHTI  Model  204B,  205 A- 
1,  212,  214B,  and  214B-1  helicopters 
and  for  Model  UH-1  series  helicopters. 
AD  80-17-09  reduced  the  retirement 
time  of  the  TT  straps,  part  number  (P/ 
N)  204-012-122-1  and  -5  from  2,400 
hours  to  1,200  hours  time-in-service 
(TIS)  or  24  months  for  the  affected 
model  helicopters. 

The  FAA  has  decided  to  propose  that 
the  current  requirements  of  AD  80-1 7- 
09  and  the  expanded  requirements 
proposed  in  this  AD  be  separated  into 
two  proposals.  The  FAA  intends  to 
propose  superseding  AD  80-17-09 
when  it  next  proposes  changes  to  that 
AD  for  "nonmilitary  surplus" 
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proposed  AD  are  intended  to  prevent 
failure  of  a  cargo  hook  to  release  a  load. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 


locking  catch  and  the  cargo  hook  for  an 
estimated  50  helicopters,  and  1  hour  to 

ramnvo  anri  mnlarp  narh  nf  an  estimated 
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helicopters.  The  intent  of  this  action  is 
to  propose  replacing  the  requirements  of 
AD  80-1 7-09  for  the  "military  UH-1 
series"  helicopters,  certificated  in  all 
categories,  with  the  proposed 
requirements  in  this  dociunent.  This 
document  proposes  continuing  the 
existing  retirement  time  for  the  TT 
straps,  expanding  the  applicability  to 
additional  model  helicopters,  and 
adding  two  part  numbers  to  the 
applicability. 

This  proposal  is  prompted  by  the 
need  to  expand  the  applicability  to 
additional  restricted  category 
helicopters  and  to  add  two  part  numbers 
to  the  applicability.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  a  TT 
strap,  loss  of  a  main  rotor  blade,  and 
subsequent  loss  of  control  of  the 
helicopter. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  these 
type  designs.  Therefore,  the  FAA  has 
determined  that  a  reduced  retirement 
life  for  certain  TT  straps  of  1,200  hours 
TIS  or  24  months  since  the  initial 
installation  on  any  helicopter, 
whichever  occurs  first,  is  required  for 
these  restricted  category  helicopters. 

The  FAA  estimates  that  this  proposed 
AD  would  affect  75  helicopters  of  U.S. 
registry.  The  FAA  also  estimates  that  it 
would  take  8  work  hours  to  replace  the 
TT  straps  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  TT  straps 
would  cost  approximately  $10,484  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$822,300. 

The  regidations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Arrow  Falcon  Exporters,  Inc.  (previously 
Utah  State  University);  Firefly  Aviation 
Helicopter  Services  (previously  Erickson 
Air-Crane  Co.);  Garlick  Helicopters, 
Inc.:  Global  Helicopter  Technology,  Inc.; 
Hagglund  Helicopters,  Lie  (previously 
Western  International  Aviation,  Inc.; 
Hawkins  and  Powers  Aviation,  Inc.; 
International  Helicopters,  Inc.; 
Robinson  Air  Crane,  Inc.;  Smith 
Helicopters:  Southern  Helicopter,  Inc.; 
Southwest  Florida  Aviation;  Tamarack 
Helicopters,  Inc.  (previously  Ranger 
Helicopter  Services,  Inc.);  U.S. 
Helicopter,  Inc.;  and  Williams 
Helicopter  Corporation  (previously  Scott 
Paper  Co.):  Docket  No.  2001-SW-41- 
AD. 
Applicability:  Model  HH-lK.  TH-lF.  TH- 
IL.  UH-IA,  UH-IB.  UH-IE.  UH-lF,  UH-lH. 
UH-lL,  and  UH-lP;  and  Southwrest  Florida 
Aviation  Model  SW204,  SW204HP.  SW205. 
and  SW205A-1  helicopters,  manufactured  by 
Bell  Helicopter  Textron.  Inc.  (BHTl)  for  the 
Armed  Forces  of  the  United  States,  with 
main  rotor  tension-torsion  (TT)  strap,  part 
number  (P/N)  204-012-122-1,  204-012-122- 
5,  2601399.  or  2606650.  installed,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 


To  prevent  foilure  of  a  TT  strap,  loss  of  a 
main  rotor  blade,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Remove  and  replace  any  TT  strap  with 
1,200  hours  time-in-service  (TIS)  or  24 
months  since  the  initial  installation, 
whichever  occurs  first. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Rotorcraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(c)  Special  flight  permits  will  not  be 
issued. 

Issued  in  Fort  Worth,  Texas,  on  April  2, 
2002. 
Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-8597  Filed  4-9-02;  8:45  am] 
SKIING  COOE  4910-13-U 
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Airworthiness  Directives;  Eurocopter 
France  Model  EC120B,  EC155B. 
SA330F,  SA330G.  SA330J,  AS332C, 
AS332L,  AS332L1,  AS332L2,  AS350B, 
AS350BA.  AS350B1.  AS350B2, 
AS350B3,  AS350D.  AS355E,  AS355F, 
AS355F1.  AS355F2,  AS355N.  AS365N2, 
AS365N3,  SA-36SN,  and  SA-365N1 
Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 


summary:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  the  specified  Eurocopter  France 
(ECF)  helicopters.  That  proposal  would 
require  determining  the  load  release 
unit  (cargo  hook)  serial  number, 
measuring  the  clearance  between  the 
locking  catch  and  the  cargo  hook,  and 
removing  unairworthy  cargo  hooks  from 
service.  This  proposal  is  prompted  by 
the  discovery  of  a  defect  on  certain 
cargo  hooks  that  may  prevent  load 
release.  The  actions  specified  by  this 
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AS355E,  AS355F.  AS355F1.  AS355F2, 
AS.ISSN.  AS-365N2.  AS-365N3,  SA-365N, 


of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 


To  prevent  failure  of  a  cargo  hook,  inability 
to  release  a  load  creating  an  additional 
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proposed  AD  are  intended  to  prevent 
failure  of  a  cargo  hook  to  release  a  load, 
creating  an  additional  hazard  in  an 
emergency  situation  and  subsequent 
loss  of  control  of  a  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  June  10,  2002. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  2001-SW- 
50-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg,  Aviation  Safety  Engineer,  FAA. 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110.  telephone  (817)  222-5490, 
fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  dociunent  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
50- AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
cx>mmenter. 


AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region.  Attention:  Rules 
Docket  No.  2001-SW-5O-AD,  2601 
Meacham  Blvd.,  Room  663.  Fort  Worth. 
Texas  76137. 

Discussion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC).  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  luisafe  condition  may  exist  on 
various  ECF  model  helicopters.  The 
DGAC  advises  of  the  discovery  of  an 
anomaly  on  the  locking  catch  of  certain 
cargo  hooks  that  could  jam  the  ring  on 
the  cargo  hook  and  jeopardize  the 
release  of  an  underslung  load. 

ECF  has  issued  Alert  Telexes 
01.00.47.  01.00.49,  01.00.53,  01.00.60, 
01.00.66.  04A001.  and  04A004,  dated 
July  10,  2001.  which  specify  measuring 
the  clearance  between  the  locking  catch 
and  the  cargo  hook  and  the  acceptable 
dimension  of  the  ring.  The  telexes  state 
that  the  clearance,  as  illustrated  in  their 
Figure  1,  must  be  less  than  14 
millimeters  (mm)  (0.55  inches).  The 
DGAC  classified  these  telexes  as 
mandatory  and  issued  AD  2001-318(A). 
dated  July  25.  2001 .  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  these 
same  type  designs  registered  in  the 
United  States.  Therefore,  the  proposed 
AD  would  require,  before  the  next  flight 
utilizing  the  cargo  hook,  measuring  the 
clearance  between  the  locking  catch  and 
the  cargo  hook,  and  removing  any  cargo 
hook  from  service  if  that  clearance  is 
equal  to  or  greater  than  14mm  (0.55 
inches). 

The  FAA  estimates  that  725 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  The  FAA 
estimates  that  it  would  take 
approximately  1/4  work  hour  to 
determine  the  serial  number  of  the  part, 
1  hour  to  measure  the  gap  between  the 


locking  catch  and  the  cargo  hook  for  an 
estimated  50  helicopters,  and  1  hour  to 
remove  and  replace  each  of  an  estimated 
10  cargo  hooks.  The  average  labor  rate 
is  estimated  to  be  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $5,000.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $64,475  assuming  10 
cargo  hooks  require  replacement. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
woiild  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2001-SW- 
50-AD. 
Applicability:  Model  EC120B,  EC  155B, 
SA330F,  SA330G,  SA330J,  AS332C,  AS332L, 
AS332L1.  AS332L2,  AS350B,  AS350BA, 
AS350B1,  AS350B2,  AS350B3,  AS350D, 


Federal  Register  /  Vol.  67.  No.  69  /  Wednesday,  April  10,  2002  /  Proposed  Rules  17309 


summary:  The  Department  of 
Transportation  (DOT  or  Department) 


would  not  unduly  affect  the  public's  or 
the  government's  interest.  Moreover,  the 
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Brewer,  (202)  622-3980;  concerning 
submissions  and  the  hearing,  Treena 
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AS355E.  AS355F.  AS355F1.  AS355F2. 
AS355N,  AS-365N2.  AS-365N3.  SA-365N, 
and  SA-365N1  helicopters,  with  a  SIREN 
load  release  unit  (cargo  hook),  part  number 
(P/N)  AS21-5-1  through  -7.  and  a  cargo 
hook  serial  number  less  than  415,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 


of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  the  next 
flight  utilizing  the  cargo  hook,  unless 
accomplished  previously. 


To  prevent  failure  of  a  cargo  hook,  inability 
to  release  a  load  creating  an  additional 
hazard  in  an  emergency  situation,  and 
subsequent  loss  of  control  of  a  helicopter, 
accomplish  the  following: 

(a)  With  the  cargo  hook  in  the  no-load 
position,  measure  the  clearance  "J"  in 
accordance  with  Figure  1  of  this  AD.  Remove 
any  cargo  hook  if  clearance  "J"  (see  Figure 
1)  is  equal  to  or  greater  than  14  millimeters 
(0.55  inches). 


Figure  1 

Siren  Load  Release  Unit 
P/N  AS21-5-(l  through  7) 

1.  Locking  Catch 

2.  Cargo  Hook 

Clearance  "J"  must  be  less  than  14  mm  (0.55  inches) 


(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  ai-ceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  will  not  be  issued 
allowing  use  of  the  affected  cargo  hook. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile, 


(France)  AD  2001-318(A),  dated  July  25, 
2001. 

Issued  in  Fort  Worth,  Texas,  on  April  2, 
2002. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-8596  Filed  4-»-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Part  382 

[OST  Docket  No.  2002-1 1473] 

RIN  2105-AD04 

Reporting  Requirements  for  Disability- 
Related  Complaints 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transportation  (DOT). 
ACTION:  Proposed  rule;  extension  of 
comment  period. 


S 


summary:  The  Department  of 
Transportation  (DOT  or  Department) 
hereby  extends  the  comment  period  on 
the  proposed  rule  requiring  certain 
foreign  and  domestic  air  carriers  to 
report  complaints  that  they  receive 
alleging  inadequate  accessibility  or 
discrimination  on  the  basis  of  disability. 
DATES:  The  comment  period  is  extended 
from  April  15,  2002.  to  June  1,  2002. 
ADDRESSES:  Comments  on  this  action 
must  refer  to  the  docket  and  notice 
numbers  cited  at  the  beginning  of  this 
docimient  and  must  be  submitted  to  the 
Docket  Management  Facility  of  the 
Office  of  the  Secretary  (OST),  located  on 
the  Plaza  Level  of  the  Nassif  Building  at 
the  U.S.  Department  of  Transportation. 
Room  PL-401,  400  Seventh  Street.  SW.. 
Washington,  DC  20590-0001.  The  DOT 
Docket  Facility  is  open  to  the  public 
from  9  a.m.  to  5  p.m.,  Monday  through 
Friday.  Comments  will  be  available  for 
inspection  at  this  address  and  will  also 
be  viewable  via  the  dockets  link  on  the 
Department's  web  site  (www.dot.gov). 
Commenters  who  wish  the  receipt  of 
their  comments  to  be  acknowledged 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will  date- 
stamp  the  postcard  and  mail  it  back  to 
the  conunenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Dols.  Office  of  the  General 
Coimsel,  Department  of  Transportation, 
400  7th  Street,  SW.,  Room  4116. 
Washington,  DC  20590,  202-366-6828 
(voice),  (202)  366-0511  (TTY).  202- 
366-7152  (fax),  or 
jonathan.dols@ost.dot.gov  (email). 
Arrangements  to  receive  this  document 
in  an  alternative  format  may  be  made  by 
contacting  the  above  named  individual. 
SUPPLEMENTARY  INFORMATION:  On  March 
8,  2002.  the  Air  Transport  Association 
of  America  (ATA)  and  the  Regional 
Airline  Association  (RAA)  filed  a 
request  to  extend  to  Jime  1,  2002,  the 
comment  period  on  the  Department's 
proposed  rule  requiring  certain  foreign 
and  domestic  air  carriers  to  report 
disability-related  complaints  (see  67  FR 
6892,  February  14,  2002).  In  their 
request,  ATA  and  RAA  stated  that  they 
and  their  members  need  additional  time 
to  analyze  the  proposed  rule,  to  assess 
its  impact,  to  devise  an  appropriate 
survey,  and  to  develop  substantive 
recommendations.  They  maintain  that 
additional  time  will  yield  more 
insightful  comments  that  will,  in  turn, 
improve  the  final  rule.  The  Department 
concurs  that  an  extension  of  the 
comment  period  is  necessary  to  allow 
members  of  industry  sufficient  time  to 
analyze  the  impact  of  the  proposed  rule 
and  determines  that  this  extension 


would  not  unduly  affect  the  public's  or 
the  government's  interest.  Moreover,  the 
Department  has  not  received  any 
objection  to  the  extension  of  time 
requested  by  ATA  and  RAA. 
Accordingly,  the  Department  finds  that 
this  constitutes  good  cause  to  extend  the 
conunent  period  on  the  proposed  rule 
from  April  15,  2002.  to  June  1,  2002. 

Issued  in  Washington,  DC  this  3rd  day  of 
April,  2002,  under  authority  delegated  to  me 
by  14  CFR  3B5.17(c). 
Robert  C.  Ashby, 

Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement,  U.S. 
Departmen  t  of  Transportation . 
[FR  Doc.  02-8552  Filed  4-9-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26 CFR  Parti 
[RE6-16570&-01] 
RIN  1545-BA46 

Obligations  of  States  and  Political 
Subdivisions 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  on  the  definition 
of  refunding  issue  applicable  to  tax- 
exempt  bonds  issued  by  States  and  local 
governments.  This  document  provides  a 
notice  of  public  hearing  on  these 
proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  July  9,  2002. 
Outlines  of  topics  to  be  discussed  at  the 
pubUc  hearing  scheduled  for  July  30. 
2002,  at  10  a.m..  must  be  received  by 
July  9.  2002. 

ADDRESSES:  Send  submissions  to:  - 
CC:ITA:RU  (REG-165706-01).  room 
5226.  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  aim. 
and  5  p.m.  to:  CC:ITA:RU  (REG- 
165706-01),  courier's  desk.  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW..  Washington,  DC. 
Alternatively,  submissions  may  be  made 
electronically  to  the  IRS  Internet  site  at 
www.irs.gov/regs.  The  public  hearing 
will  be  held  in  the  Auditorium,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Michael  P. 


Brewer,  (202)  622-3980;  concerning 
submissions  and  the  hearing.  Treena 
Garrett.  (202)  622-7190  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 
Baclcground 

Section  150  of  the  Internal  Revenue 
Code  (Code)  provides  certain  definitions 
and  special  rules  for  purposes  of 
applying  the  tax-exempt  bond 
limitations  contained  in  sections  103 
and  141  through  150.  On  June  18. 1993, 
final  regulations  (TD  8476)  imder 
section  150  were  published  in  the 
Federal  Register  (58  FR  33510).  On  May 
9, 1997,  additional  final  regulations  (TD 
8718)  under  section  150  were  published 
in  the  Federal  Register  (62  FR  25502). 
This  document  proposes  to  modify  the 
definition  of  reftmding  issue  under 
§1.150-l(d).  , 

Explanation  of  Provisions 

Section  1.1 50-1  (d)  of  the  current 
regulations  provides  a  definition  of 
refunding  issue.  In  general,  a  refunding 
issue  is  an  issue  of  obUgations  the 
proceeds  of  which  are  used  to  pay 
principal,  interest,  or  redemption  price 
on  another  issue.  The  cmrent 
regulations  contain  certain  exceptions  to 
this  general  rule.  One  exception  (the 
change  in  obligor  exception]  provides 
that  an  issue  is  not  a  refunding  issue  to 
the  extent  that  the  obligor  of  one  issue 
is  neither  the  obligor  of  the  other  issue 
nor  a  related  party  with  respect  to  the 
obligor  of  the  other  issue.  Another 
exception  (the  six-month  exception) 
provides  that  if  a  person  assumes 
(including  taking  subject  to)  obligations 
of  an  ujirelated  party  in  connection  with 
an  asset  acquisition  (other  than  a 
transaction  to  which  section  381(a) 
applies  if  the  person  assiuning  the 
obligation  is  the  acquiring  corporation 
within  the  meaning  of  section  381(a)), 
and  the  assumed  issue  is  refinanced 
within  six  months  before  or  after  the 
date  of  the  debt  assumption,  the 
refinancing  issue  is  not  treated  as  a    . 
refunding  issue. 

Section  1 . 1 50-1  (b)  of  the  current 
regulations  provides  that  the  term 
related  party  means,  in  reference  to  a 
governmental  unit  or  a  501(c)(3) 
organization,  any  member  of  the  same 
controlled  group.  Section  1.150-l(e)  of 
the  current  regulations  provides  that  the 
term  controlled  group  means  a  group  of 
entities  controlled  directly  or  indirectly 
by  the  same  entity  or  group  of  entities. 
"The  determination  of  control  is  made  on 
the  basis  of  all  the  relevant  facts  and 
circimistances.  One  entity  or  group  of 
entities  (the  controlling  entity)  generally 
controls  another  entity  or  group  of 
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Special  Anal3rses 

It  has  been  determined  that  this  notice 
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which  section  381(a)  applies),  the 
assiuned  issue  is  refinanced,  the 


issue).  See  paragraph  (d)(2)(v)  Example 
2  of  this  section. 
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entities  (the  controlled  entity)  if  the 
controlling  entity  possesses  either  of  the 
following  rights  or  powers  and  the 
rights  or  powers  are  discretionary  and 
non-ministerial:  (i)  The  right  or  power 
both  to  approve  and  to  remove  without 
cause  a  controlling  portion  of  the 
governing  body  of  the  controlleH  entity; 
or  (ii)  the  right  or  power  to  require  the 
use  of  funds  or  assets  of  the  controlled 
entity  for  any  purpose  of  the  controlling 
entity. 

Recently,  questions  have  arisen 
regarding  the  application  of  these 
provisions  with  respect  to  certain 
issuances  of  bonds  for  501(c)(3) 
organizations  that  operate  hospital 
systems.  In  question  generally  is 
whether  bonds  issued  in  connection 
with  the  combination  of  two  or  more 
501(c)(3)  organizations  to  refinance 
outstanding  bonds  should  be 
characterized  as  refunding  bonds.  One 
question  is  how  the  change  in  obligor 
exception  and  the  six-month  exception 
should  be  applied  when  the  obligor  of 
the  new  issue  becomes  related  to  the 
obligor  of  the  other  issue  as  part  of  the 
refinancing  transaction.  Another 
question  is  whether  the  acquisition  by  a 
501(c)(3)  organization  of  the  sole 
membership  interest  in  another 
501(c)(3)  organization  should  be  treated 
as  an  asset  acquisition  for  purposes  of 
the  six-month  exception.  A  third 
question  is  what  assets  should  be 
treated  as  financed  by  the  new  bonds 
ujider  both  the  change  in  obligor 
exception  and  the  six-month  exception. 

In  general,  the  proposed  regulations 
retain  the  change  in  obligor  exception 
and  the  six-month  exception,  with 
certain  modifications.  The  proposed 
regulations  clarify  that  the 
determination  of  whether  persons  are 
related  for  purposes  of  the  change  in 
obligor  exception  and  the  six-month 
exception  is  generally  made 
immediately  before  the  transaction. 
However,  a  refinancing  issue  is  a 
refunding  issue  under  the  proposed 
regulations  if  the  obligor  of  the 
refiiieuicuu  issue  (or  any  person  that  is 
related  to  the  obligor  of  the  refinanced 
issue  immediately  before  the 
transaction)  has  or  obtains  in  the 
transaction  the  right  to  appoint  the 
majority  of  the  members  of  the 
governing  body  of  the  obligor  of  the 
refinancing  issue  (or  any  person  that 
controls  the  obligor  of  the  refinancing 
issue). 

The  proposed  regulations  state  that 
the  six-month  exception  applies  to 
acquisition  transactions.  An  acquisition 
transaction  is  a  transaction  in  which  a 
person  acquires  from  an  unrelated  party: 
(i)  Assets,  other  than  an  equity  interest 
in  an  entity,  if  the  acquirer  is  treated  as 


acquiring  such  assets  for  all  Federal 
income  tax  purposes;  (ii)  stock  of  a 
corporation  with  respect  to  which  a 
valid  election  under  section  338  is 
madeior  (iii)  control  of  a  governmental 
unit  or  a  501(c)(3)  organization  through 
the  acquisition  of  stock,  membership 
interests  or  otherwise. 

The  proposed  regulations  retain  the 
exclusion  under  which  the  six-month 
exception  does  not  apply  to  transactions 
to  which  section  381(a)  applies,  and 
broaden  its  scope.  In  particular,  under 
the  proposed  regulations  the  exclusion 
may  apply  even  if  the  person  assuming 
the  obligations  is  not  the  acquiring 
corporation  within  the  meaning  of 
section  381(a)  (for  example,  a 
transaction  in  which  a  corporation 
assumes  the  obligations  of  a  target 
corporation  in  a  transaction  to  which 
section  381(a)  applies  and  then 
contributes  all  of  the  assets  of  the  target 
corporation  to  a  controlled  subsidiary). 
The  proposed  regulations  also  extend 
the  application  of  this  rule  for  section 
381(a)  transactions  to  the  change  in 
obligor  exception. 

The  proposed  regulations  provide  two 
new,  additional  requirements  for 
purposes  of  the  change  in  obligor 
exception  and  the  six-month  exception. 
In  certain  circumstances  where  the 
obligors  of  the  issues  are  affiliated 
before  the  transaction  or  become 
affiliated  as  part  of  the  transaction,  the 
proposed  regulations  provide  that  an 
issue  will  be  treated  as  a  refunding  issue 
unless:  (i)  The  refinanced  issue  is 
redeemed  on  the  earliest  date  on  which 
the  issue  may  be  redeemed,  and  (ii)  the 
new  issue  is  treated  as  being  used  to 
finance  the  assets  that  were  financed 
with  the  proceeds  of  the  refinanced 
issue.  These  new  requirements  are 
intended  to  further  the  Congressional 
policy  against  overburdening  the  tax- 
exempt  bond  market,  as  expressed  in 
sections  148  and  149(d).  In  particular, 
they  are  intended  to  prevent 
overburdening  in  the  case  of 
transactions  between  affiliated  persons 
that  contain  certain  economic 
characteristics  of  a  refunding. 

Proposed  Eflfiective  Date 

The  proposed  regulations  will  apply 
to  bonds  sold  on  or  after  the  date  of 
publication  of  final  regulations  in  the 
Federal  Register.  However,  issuers  may 
apply  the  proposed  regulations  in 
whole,  but  not  in  part,  to  any  issue  that 
is  sold  on  or  after  the  date  the  proposed 
regulations  are  published  in  the  Federal 
Register  and  before  the  applicability 
date  of  the  final  regulations. 


Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  acoUection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Qiief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  IRS.  All  comments 
will  be  available  for  public  inspection 
and  copying. 

A  puDlic  nearing  has  been  scheduled 
for  July  30,  2002.  at  10:00  a.m.  in  the 
Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  lobby  more  than  15 
minutes  before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  July  9,  2002  and 
submit  an  outline  of  the  topics  to  be 
discussed  and  the  amount  of  time  to  be 
devoted  to  each  topic  by  July  9,  2002. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Bruce  M.  Serchuk,  Office 
of  Chief  Counsel  (Tax-exempt  and 
Government  Entities),  Internal  Revenue 
Service  and  Stephen  J.  Watson,  Office  of 
Tax  Legislative  Coimsel,  Department  of 
the  Treasury.  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 
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to  appoint  the  majority  of  the  members  of  the 
BOveminB  body  of  E.  E  uses  the  $103  million 


Alcohol,  Tobacco  and  Firearms.  P.O. 
Box  50221.  Washington.  DC  20091-0221 


listing  of  approved  grape  variety  names 
for  American  wines  will  help 
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Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805  *  •  * 
Par.  2.  Section  1.150-1  is  amended  as 
follows: 

1.  Paragraph  {a)(2)(iii)  is  added. 

2.  Paragraphs  (d)(2)(ii)  and  (d){2)(v) 
are  revised. 

The  added  and  revised  provisions 
read  as  follows: 

§1.150-1    Definitions. 

(a)  *  *  * 
•  (2)  *  *  * 

(iii)  Special  effective  date  for 
paragraphs  (d)(2)(U)  and  (d)(2)(v). 
Paragraphs  (d)(2)(ii)  and  (d)(2)(v)  of  this 
section  apply  to  bonds  sold  on  or  after 
the  date  of  publication  of  final 
regulations  in  the  Federal  Register,  and 
may  be  applied  by  issuers  in  whole,  but 
not  in  part,  to  any  issue  that  is  sold  on 
or  after  April  10,  2002. 
***** 

(d)  *  *  * 

(2)  *  *  * 

(ii)  Certain  issues  with  different 
obligors — (A)  In  general.  An  issue  is  not 
a  refunding  issue  to  the  extent  that  the 
obligor  (as  defined  in  paragraph 
(d)(2)(ii)(B)  of  this  section)  of  one  issue 
is  neither  the  obligor  of  the  other  issue 
nor  a  related  party  with  respect  to  the 
obligor  of  the  other  issue.  The 
determination  of  whether  persons  are 
related  for  this  purpose  is  generally 
made  immediately  before  the  issuance 
of  the  refinancing  issue.  This  paragraph 
(d)(2)(ii)(A)  does  not  apply  to  any  issue 
that  is  issued  in  connection  with  a 
transaction  to  which  section  381(a) 
applies. 

(B)  Definition  of  obligor.  The  obligor 
of  an  issue  means  the  actual  issuer  of 
the  issue,  except  that  the  obligor  of  the 
portion  of  an  issue  properly  allocable  to 
an  investment  in  a  purpose  investment 
means  the  conduit  borrower  imder  that 
purpose  investment.  The  obligor  of  an 
issue  used  to  finance  qualified  mortgage 
loans,  qualified  student  loans,  or  similar 
program  investments  (as  defined  in 

§  1.148-1)  does  not  include  the  ultimate 
recipient  of  the  loan  (e.g.,  the 
homeowner,  the  student). 

(C)  Certain  integrated  transactions.  If, 
within  six  months  before  or  after  a 
person  assumes  (including  taking 
subject  to)  obligations  of  an  unrelated 
party  in  connection  with  an  acquisition 
transaction  (other  than  a  transaction  to 


which  section  381(a)  applies),  the 
assumed  issue  is  refinanced,  the 
refinancing  issue  is  not  a  refunding 
issue.  An  acquisition  transaction  is  a 
transaction  in  which  a  person  acquires 
from  an  unrelated  party — 

(1)  Assets  (other  than  an  equity 
interest  in  an  entity); 

(2)  Stock  of  a  corporation  with  respect 
to  which  a  valid  election  imder  section 
338  is  made;  or 

(5)  Control  of  a  governmental  unit  or 
a  501(c)(3)  organization  through  the 
acquisition  of  stock,  membership 
interests  or  otherwise. 

(D)  Special  rule  for  affiliated  persons. 
Paragraphs  (d)(2)(ii)(A)  and  (C)  of  this 
section  do  hot  apply  to  any  issue  that 
is  issued  in  connection  with  a 
transaction  between  affiliated  persons 
(as  defined  in  paragraph  (d)(2)(ii)(E)  of 
this  section),  unless — 

(2)  The  refinanced  issue  is  redeemed 
on  the  earliest  date  on  which  it  may  be 
redeemed  (or  otherwise  within  90  days 
after  the  date  of  issuance  of  the 
refinancing  issue);  and 

[2)  The  refinancing  issue  is  treated  for 
all  purposes  of  sections  103  and  141 
through  150  as  financing  the  assets  that 
were  financed  with  the  refinanced  issue. 

(E)  Affiliated  persons.  For  purposes  of 
paragraph  (d)(2)(ii)(D)  of  this  section, 
persons  are  affiliated  persons  if — 

(1)  At  any  time  during  the  six  months 
prior  to  the  transaction,  more  than  5 
percent  of  the  voting  power  of  the 
governing  body  of  either  person  is  in  the 
aggregate  vested  in  the  other  person  and 
its  directors,  officers,  owners,  and 
employees;  or 

(2)  During  the  one-year  period 
beginning  six  months  prior  to  the 
transaction,  the  composition  of  the 
governing  body  of  the  acquiring  person 
(or  any  person  that  controls  the 
acquiring  person)  is  modified  or 
established  to  reflect  (directly  or 
indirectly)  representation  of  the 
interests  of  the  acquired  person  or  the 
person  from  whom  assets  are  acquired 
(or  there  is  an  agreement, 
understanding,  or  arrangement  relating 
to  such  a  modification  or  establishment 
during  that  one-year  period). 

(F)  Reverse  acquisitions. 
Notwithstanding  any  other  provision  of 
this  paragraph  (d)(2)(ii),  a  refinancing 
issue  is  a  refunding  issue  if  the  obligor 
of  the  refinanced  issue  (or  any  person 
that  is  related  to  the  obligor  of  the 
refinanced  issue  immediately  before  the 
transaction)  has  or  obtains  in  the 
transaction  the  right  to  appoint  the 
majority  of  the  members  of  the 
governing  body  of  the  obligor  of  the 
refinancing  issue  (or  any  person  that 
controls  the  obligor  of  the  refinancing 


issue).  See  paragraph  (d)(2)(v)  Example 
2  of  this  section. 

***** 

(v)  Examples.  The  provisions  of  this 
paragraph  (d)(2)  are  illustrated  by  the 
following  examples: 

Example  1 .  Consolidation  of  501(c)(3) 
hospital  organizations,  (i)  A  and  B  are 
unrelated  hospital  organizations  described  in 
section  501(c)(3).  A  has  assets  with  a  fair, 
market  value  of  $175  million,  and  is  the 
obligor  of  outstanding  tax-exempt  bonds  in 
the  amount  of  $75  million.  B  has  assets  with 
a  fair  market  value  of  $145  million,  and  is  the 
obligor  of  outstanding  tax-exempt  bonds  in 
the  amoimt  of  $50  million.  In  response  to 
significant  competitive  pressures  in  the 
healthcare  industry,  and  for  other  substantial 
business  reasons,  A  and  B  agree  to 
consolidate  their  operations.  To  accomplish 
the  consolidation,  A  and  B  form  a  new 
501(c)(3)  hospital  organization,  C.  A  and  B 
each  appoint  one-half  of  the  members  of  the 
initial  governing  body  of  C.  Subsequent  to 
the  initial  appointments,  C's  governing  body 
is  self-perpetuating.  On  December  29,  2003, 
State  Y  issues  bonds  with  sale  proceeds  of 
$129  million  and  lends  the  entire  sale 
proceeds  to  C.  The  2003  bonds  are 
collectively  secured  by  revenues  of  A,  B  and 
C.  Simultaneously  with  the  issuance  of  the 
2003  bonds,  C  acquires  the  sole  membership 
interest  in  each  of  A  and  B.  C's  ownership 
of  these  membership  interests  entitles  C  to 
exercise  exclusive  control  over  the  assets  and 
operations  of  A  and  B.  C  uses  the  $129 
million  of  sale  proceeds  of  the  2003  bonds  to 
defease  the  $75  million  of  bonds  on  which 
A  was  the  obligor,  and  the  $50  million  of 
bonds  on  which  B  was  the  obligor.  All  of  the 
defeased  bonds  will  be  redeemed  on  the  first 
date  on  which  they  may  be  redeemed.  In 
addition,  C  treats  the  2003  bonds  as  financing 
the  same  assets  as  the  defeased  bonds.  The 

2003  bonds  do  not  constitute  a  refunding 
issue  because  the  obligor  of  the  2003  bonds 
(C)  is  neither  the  obligor  of  the  defeased 
bonds  nor  a  related  party  with  respect  to  the 
obligors  of  those  bonds  immediately  before 
the  issuance  of  the  2003  bonds.  In  addition, 
the  requirements  of  paragraph  (d)(2)(ii)(D)  of 
this  section  have  tjeen  satisfied. 

(ii)  The  facts  are  the  same  as  in  paragraph 
(i)  of  this  Example  1,  except  that  C  acquires 
the  membership  interests  in  A  and  B  subject 
to  the  obligations  of  A  and  B  on  their 
respective  bonds,  and  the  2003  bonds  are 
-  sold  within  six  months  after  the  acquisition 
by  C  of  the  membership  interests.  The  2003 
bonds  do  not  constitute  a  refunding  issue. 

Example  2.  Reverse  acquisition.  D  and  E 
are  unrelated  hospital  organizations 
described  in  section  501(c)(3).  D  has  assets 
with  a  fair  market  value  of  $225  million,  and 
is  the  obligor  of  outstanding  tax-exempt 
bonds  in  the  amount  of  $100  million.  E  has 
assets  with  a  fair  market  value  of  $100 
million.  D  and  E  agree  to  consolidate  their 
operations.  On  May  18,  2004,  Aulhority  Z 
issues  t)onds  with  sale  proceeds  of  $103 
million  and  lends  the  entire  sale  proceeds  to 
E.  Simultaneously  with  the  issuance  of  the 

2004  Iwnds,  E  acquires  the  sole  membership 
interest  in  D.  In  addition,  D  obtains  the  right 
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University  of  California  at  Davis  (UC- 
Davis),  commented  in  response  to 


identical  DNA  "fingerprints."  However, 
her  Primitivo  research  up  to  that  point 


contained  in  this  notice.  We  specifically 
request  comments  on  the  clarity  of  this 
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to  appoint  the  majority  of  the  members  of  the 
governing  body  of  E.  E  uses  the  $103  million 
of  sale  proceeds  of  the  2004  bonds  to  defease 
the  bonds  of  which  D  was  the  obligor.  All  of 
the  defeased  bonds  will  be  redeemed  on  the 
first  date  on  which  they  may  be  redeemed. 
In  addition.  E  treats  the  2004  bonds  as 
financing  the  same  assets  as  the  defeased 
bonds.  The  2004  bonds  constitute  a 
refunding  issue  because  the  obligor  of  the 
defeased  bonds  (D)  obtains  in  the  transaction 
the  right  to  appoint  the  majority  of  the 
members  of  the  governing  body  of  the  obligor 
of  the  2004  bonds  (E).  See  paragraph 
(d)(2)(ii)|F)  of  this  section. 

Example  3.  Relinquishment  of  control.  The 
facts  are  the  same  as  in  Example  2.  except 
that  D  does  not  obtain  the  right,  directly  or 
indirectly,  to  appoint  any  member  of  the 
governing  body  of  E.  Rather.  E  obtains  the 
right  both  to  approve  and  to  remove  without 
cause  each  member  of  the  governing  body  of 

D.  In  addition,  prioi*  to  being  acquired  by  E, 
D  experiences  financial  difficulties  as  a  result 
of  mismanagement.  Thus,  as  part  of  E's 
acquisition  of  D.  all  of  the  former  members 
of  D's  governing  body  resign  their  positions 
and  are  replaced  with  persons  appointed  by 

E.  The  2004  bonds  do  not  constitute  a 
refunding  issue. 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  02-8655  Filed  4-5-02;  2:41  pm) 

BHJJNQ  COM  4O0-01-F 

DEPAFmiENT  OF  THE  TREASURY 

BurMu  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  4 

[NoUc*  No.  941] 
RIN  1512-AC85 

Proposal  To  Recognize  Synonyms  for 
Petits  SIrah  and  Zlnfandal  Grape 
Varieties  (2001 R-251 P) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 

and  Firearms,  Department  of  the 

Treasury. 

action:  Notice  of  proposed  ndemaking. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  is  proposing  two 
amendments  to  its  list  of  prime  grape 
variety  names  used  to  designate 
American  wines.  The  first  amendment 
would  recognize  the  name  "Dtirif  as  a 
synonym  for  the  Petite  Sirah  grape, 
while  the  second  would  recognize  the 
name  "Primitivo"  as  a  synonym  for  the 
Zinfandel  grape.  The  Bureau's  proposal 
is  based  on  recent  DNA  research  into 
the  identity  of  these  grapes. 
DATES:  Written  comments  must  be 
received  by  June  10,  2002. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  EH  vision.  Bureau  of 


Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091-0221 
(Attn:  NoUce  No.  941).  See  the  "Public 
Participation"  section  of  this  notice  for 
alternative  means  of  commenting. 

Copies  of  the  proposed  regulation, 
background  materials,  and  any  written 
conunents  received  will  be  available  for 
public  inspection  during  normal 
business  hours  at  the  ATF  Reading 
Room,  Office  of  Public  Affairs  and 
Disclosure.  Room  6480.  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Berry.  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  Regulations 
Division,  111  W.  Huron  Street,  Room 
219,  Buffalo.  NY  14202-2301;  telephone 
(716) 434-8039. 
SUPPLEMENTARY  INFORMATION: 

Background 

What  Is  ATFs  Authority  To  Regulate 
Grape  Variety  Names? 

Under  the  Federal  Alcohol 
Administration  Act  (27  U.S.C.  201  et 
seq.)  (FAA  Act),  wine  labels  must 
provide  the  consumer  with  "adequate 
information  as  to  the  identity"  of  the 
product.  The  FAA  Act  also  requires  that 
the  information  appearing  on  wine 
labels  not  mislead  the  consumer.  In 
addition,  the  Act  authorizes  the  Bureau 
of  Alcohol.  Tobacco  and  Firearms  (ATF) 
to  issue  regulations  to  carry  out  the 
Act's  provisions. 

Regulations  concerning  wine  labeling, 
including  those  that  designate  prime 
grape  variety  names,  are  contained  in  27 
CFR  part  4,  Labeling  and  Advertising  of 
Wine.  Under  27  CFR  4.23(b)  and  (c).  a 
wine  bottler  may  use  an  approved  grape 
variety  name  as  the  designation  of  a 
wine  if  at  least  75  percent  of  the  wine 
(51  percent  in  the  case  of  wine  made 
firom  Vitis  labrusca  grapes)  is  derived 
from  that  grape  variety.  Under  §  4.23(d), 
a  bottler  may  use  two  or  more  approved 
grape  variety  names  as  the  designation 
of  a  wine  if  all  of  the  grapes  used  to 
make  the  wine  are  of  the  labeled 
varieties  and  the  percentage  of  the  wine 
derived  from  each  grape  variety  is 
shown  on  the  label. 

Treasury  Decision  ATF-370  (T.D. 
ATF-370),  issued  on  January  8.  1996  (61 
FR  522).  adopted  a  list  of  grape  variety 
names  that  ATF  determined  to  be 
appropriate  for  use  in  designating 
American  wines.  The  list  of  prime  grape 
variety  names  and  their  synonyms 
appears  at  §  4.91,  while  additional 
alternative  grape  names  temporarily 
authorized  for  use  are  listed  at  §  4.92. 
Synonyms  are  as  acceptable  as  prime 
names  and  can  stand  alone  on  a  label  as 
a  wine's  designation.  We  believe  the 


listing  of  approved  grape  variety  names 
for  American  wines  will  help 
standardize  wine  label  terminology, 
provide  important  information  about  the 
wine,  and  prevent  consiuner  confusion. 

How  Did  ATF  Decide  Which  Names  To 
Include  in  §4.91? 

The  original  prime  grape  variety  name 
list  was  created  through  a  two-part 
research  and  rulemaking  process.  In. 
1982,  ATF  established  the  Winegrape 
Varietal  Names  Advisory  Committee 
whose  members  included  wine  industry 
members  and  academic  viticultural 
researchers.  The  Committee  reviewed 
hundreds  of  grape  varietal  names  and 
synonyms  then  used  in  the  production 
of  American  wine,  and,  in  1984,  issued 
a  report  listing  those  names  it 
determined  were  the  most  accurate  and 
appropriate  for  use  on  American  wine 
labels. 

Using  this  report  as  a  basis  for 
rulemaking,  ATF  published  Notice  581 
on  February  4, 1936  (51  FR  4392). 
followed  by  Notice  749  on  September  3, 
1992  (57  FR  40380),  soliciting 
comments  from  the  public  on  the 
proposed  list.  After  reviewing  the  more 
than  200  comments  received  in 
response  to  Notices  581  and  749,  ATF 
published  T.D.  ATF-370,  which  added 
the  list  of  American  grape  variety  names 
to  27  CFR  part  4.  Labeling  and 
Advertising  of  Wine. 

T.D.  ATF-370  also  established  a 
process  for  the  approval  of  new  grape 
variety  names.  Under  §4.93,  any 
interested  person  may  petition  ATF  to 
add  additional  grape  varieties  to  the  list 
of  prime  grape  names.  Under  the 
regulations,  petitioners  should  submit 
evidence  that: 

•  The  grape  variety  is  accepted; 

•  The  name  identifying  the  grape 
variety  is  valid; 

•  The  variety  is  used  or  will  be  used 
in  winemaking;  and 

•  The  variety  is  grown  and  used  in 
the  United  States. 

Since  the  publication  of  T.D.  ATF- 
370,  we  have  added  several  grape  names 
to  the  prime  grape  name  list  in  §4.91 
through  this  petition  process. 

Evidence  Supporting  Proposed 
Revisions 

Petite  Sirah/Durif 

The  names  "Petite  Sirah"  and  "Durif ' 
were  each  listed  as  separate  prime  grape 
variety  names  in  T.D.  ATF-370.  ATF 
originally  proposed  these  names  as 
synonyms  in  Notice  749,  based  on  a 
widely  held  belief  that  these  were  two 
names  for  the  same  grape  variety. 
However,  Dr.  Carole  Meredith  of  the 
Department  of  Viticulture  and  Enology, 
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University  of  California  at  Davis  (UC- 
Davis),  conunented  in  response  to 
Notice  749  that  she  had  evidence  that 
Petite  Sirah  and  Durif  may  not  be  the 
same  variety.  Dr.  Meredith  stated  that 
her  preliminary  DNA  research  on  Petite 
Sirah  vines  in  UC-Davis'  collection 
indicated  that  the  name  "Petite  Sirah" 
was  being  used  for  more  than  one  grape 
variety.  She  concluded  that  it  would  be 
premature  to  accept  Petite  Sirah  and 
Durif  as  synonyms.  In  response  to  these 
comments,  we  listed  Petite  Sirah  and 
Ehuif  as  separate  prime  grape  variety 
names  in  T.D.  ATF-370  and  not  as 
synonyms.  However,  we  stated  we 
would  continue  to  seek  evidence 
regarding  the  true  identity  of  the  grape 
called  Petite  Sirah. 

Dr.  Meredith  has  since  completed  her 
DNA  research  of  California  Petite  Sirah 
vines,  and  published  her  findings  in  an 
article  titled  "The  Identity  and 
Parentage  of  the  Variety  Known  in 
California  as  Petite  Sirah,"  in  the 
American  Journal  of  Enology  and 
Viticulture,  Vol.  50,  No.  3, 1999.  Dr. 
Meredith  used  DNA  marker  analysis  to 
determine  the  identity  of  Petite  Sirah 
vines  in  public  collections  and  in 
commercial  vineyards  in  California. 
This  analysis  revealed  that  a  majority  of 
the  Petite  Sirah  vines  were  identical  to 
Durif.  Of  13  UC-Davis  vines  labeled 
Petite  Sirah,  9  were  identified  as  Durif. 
Of  53  commercial  plants  examined,  49 
were  identified  as  Durif.  The  remaining 
vines  were  found  to  be  Pinot  noir, 
Peloursin,  or  Syrah.  Dr.  Meredith 
concluded  that  these  vines,  most  of 
which  were  obtained  from  old 
vineyards,  had  been  misidentified, 
probably  as  the  result  of  planting  and 
labeling  errors  made  decades  ago. 

When  we  contacted  Dr.  Meredith  to 
discuss  her  study,  she  stated  that  she 
now  supports  identifying  Petite  Sirah 
and  Durif  as  synonyms.  She  further 
commented  that  although  Durif  is  the 
variety's  original  name.  Petite  Sirah  is 
the  name  commonly  used  in  the  United 
States  and  is  equally  valid  as  the  grape's 
name.  Based  on  Dr.  Meredith's  research, 
ATF  is  proposing  to  amend  its  list  of 
prime  grape  variety  names  to  make 
"Petite  Sirah  "  and  "Durif  synonyms 
for  the  same  grape. 

Zinfandel/Primitivo 

ATF  listed  "Zinfandel"  and 
Primitivo"  as  separate  prime  grape 
^  arieties  in  T.D.  ATF-370,  basing  its 
decision  on  the  available  evidence  and 
on  comments  received  during  the 
rulemaking  process.  Among  the 
commenters  was  Dr.  Carole  Meredith  of 
UC-Davis.  She  reported  that  her  DNA 
research  on  Zinfandel  and  the  Italian 
grape  Primitivo  showed  them  to  have 


identical  DNA  "fingerprints."  However, 
her  Primitivo  research  up  to  that  point 
had  been  limited  to  two  Italian  samples 
that,  she  noted,  may  not  have 
represented  the  full  range  of  Primitivo 
cultivars.  She  further  noted  that  Italians 
seemed  to  use  Primitivo  as  a  generic 
term  for  more  than  one  grape  variety. 
Because  the  name  "Primitivo"  was 
being  used  for  grape  varieties  not 
identical  to  Zinfandel,  ATF  decided  that 
the  two  grape  names  could  not  be  used 
interchangeably  and  must  be  listed  as 
separate  varieties. 

Since  the  publication  of  T.D.  ATF- 
370  in  1996,  Dr.  Meredith  and  others 
have  conducted  additional  research  into 
the  identity  of  Zinfandel.  Also,  other 
regulatory  bodies,  notably  the  European 
Union,  have  recognized  Zinfandel  and 
Primitivo  as  names  for  the  same  grape. 
European  Commission  Regulation  No. 
2770/98,  which  governs  the  use  of  grape 
variety  names  within  the  Exiropean 
Union,  recognizes  the  name  "Zinfandel" 
as  a  synonym  for  the  Primitivo  grape. 
Italian  Primitivo  growers  may  therefore 
label  their  wine  as  Zinfandel,  while 
under  §4.91  American  Zinfandel 
growers  may  not  label  their  wine  as 
Primitivo. 

In  an  effort  to  clarify  this  issue,  we 
contacted  Dr.  Meredidi  and  asked  if 
recent  research  supported  recognizing 
Zinfandel  and  Primitivo  as  s5aionymous 
names  for  the  same  grape  variety.  She 
stated  that  her  DNA  profiling  research, 
along  with  research  conducted  in 
Australia  and  Italy,  has  shown 
conclusively  that  Primitivo  samples 
from  Italy  and  Zinfandel  samples  from 
California  are  the  same  grape  variety. 
She  further  commented  that,  because 
Primitivo  and  Zinfandel  have  been 
propagated  independently  for  some 
time,  some  clonal  divergence  has 
occurred.  This  has  resulted  in  small 
differences,  such  as  berry  size  or  fruit 
composition,  that  she  believes  may  be 
significant  for  winemaking.  However, 
she  commented,  these  intravariety 
differences  are  common  among  other 
old  and  geographically  dispersed 
varieties  like  Pinot  noir  or  Syrah.  She 
therefore  concluded  that  Primitivo  and 
Zinfandel  should  be  classified  as 
synonyms. 

Based  on  ciurent  evidence,  we 
propose  to  amend  the  list  of  prime  grape 
variety  names  to  make  "Primitivo"  and 
"Zinfandel"  synonyms  for  the  same 
grape  variety.  Because  both  names  are 
well  established,  we  believe  they  should 
be  considered  equally  valid.  However, 
we  welcome  comments  on  this  subject. 

Public  Participation 

ATF  requests  comments  ftt)m  all 
interested  parties  on  the  proposeds 


contained  in  this  notice.  We  specifically 
request  comments  on  the  clarity  of  this 
proposed  rule  and  how  it  may  be  made 
easier  to  understand. 

What  Is  a  Comment? 

In  order  for  a  submission  to  be 
considered  a  "comment,"  it  must  clearly 
indicate  a  position  for  or  against  the 
proposed  rule  or  some  part  of  it,  or 
express  neutrality  about  the  proposed 
rule.  Comments  that  use  reasoning, 
logic,  and,  if  applicable,  good  science  to 
explain  the  commenter's  position  are 
most  persuasive  in  the  formation  of  a 
final  rule. 

To  be  eligible  for  consideration, 
comments  must: 

•  Contain  your  name  and  mailing 
address; 

•  Reference  this  notice  niunber; 

•  Be  legible  and  written  in  language 
generally  acceptable  for  public 
disclosure; 

•  Contain  a  legible,  written  signature 
if  submitted  by  mail  or  fax;  and 

•  Contain  your  e-mail  address  if 
submitted  by  e-mail. 

To  assure  public  access  to  our  office 
equipment,  comments  submitted  by  e- 
mail  or  fax  must  be  no  more  than  three 
pages  in  length  when  printed  on  8  Vz"  by 
11"  paper.  Comments  submitted  by  mail 
may  b«j  any  length. 

How  May  I  Submit  Comments? 

By  Mail:  You  may  send  written 
comments  by  mail  to  the  address  shown 
above  in  the  ADDRESSES  section  of  this 
notice. 

By  F<ix:  You  may  submit  conunents  by 
facsimile  transmission  to  (716)  434- 
8041.  We  will  treat  faxed  transmissions 
as  originals. 

By  E-Mail:  You  may  submit  conunents 
by  e-mail  by  sending  the  comments  to 
nprm@atfhq.atf.treas.gov.  We  will  treat 
e-mailed  transmissions  as  originals. 

By  On-line  Form:  You  may  also 
submit  conmients  using  the  comment 
form  provided  with  the  online  copy  of 
the  proposed  rule  on  the  ATF  Internet 
web  site  at  http://www.atf.treas.gov/ 
alcohol/rules/index.htm.  We  will  treat 
comments  submitted  via  the  web  site  as 
originals. 

How  Does  ATF  Use  the  Comments? 

We  will  carefully  consider  all 
comments  we  receive  on  or  before  the 
closing  date.  We  will  also  carefully 
consider  comments  we  receive  after  that 
date  if  it  is  practical  to  do  so,  but  we 
cannot  assure  consideration  for  late  "^ 
comments.  We  will  not  acknowledge 
receipt  of  comments  or  reply  to 
individual  comments.  We  will 
summarize  and  discuss  pertinent 
comments  in  the  preamble  to  any 
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FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Pettv  Officer  Michael  Pooovich. 
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subsequent  notices  or  the  final  rule 
published  as  a  result  of  the  comments. 

Can  I  Review  Comments  Received? 

You  may  view  copies  of  the 
comments  on  this  notice  of  proposed 
rule  making  by  appointment  at  the  ATF 
Reference  Library.  Office  of  Liaison  and 
Public  Information,  Room  6480.  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226,  telephone  (202) 
927-7890.  You  may  also  request  copies 
of  comments  by  filing  a  Freedom  of 
Information  Act  (FOIA)  request.  For 
instructions  on  filing  a  FOIA  request, 
please  refer  to  the  Internet  address: 
http://www.atf.treas.gov/about/foia.htm 
or  call  (202)  927-8480. 

For  the  convenience  of  the  public, 
ATF  will  post  comments  received  in 
response  to  this  notice  on  the  ATF  web 
site.  All  comments  posted  on  our  web 
site  will  show  the  name  of  the 
commenter,  but  will  not  show  street 
addresses,  telephone  numbers,  or  e-mail 
addresses.  We  may  also  omit 
volimiinous  attachments  or  material  that 
we  do  not  consider  suitable  for  posting. 
In  all  cases,  the  full  comment  will  be 
available  in  the  library  or  through  FOIA 
requests,  as  noted  above.  To  access 
online  copies  of  the  comments  on  this 
rulemaking,  visit  http:// 
www.atf.treas.gov/,  and  select 
"Regulations,"  then  "Notices  of 
proposed  rulemaking  (Alcohol)"  and 
this  notice.  Click  on  the  "View 
Comments"  button. 

Will  ATF  Keep  My  Comments 
Confidential? 

'  ATF  cannot  recognize  any  material  in 
comments  as  confidential.  All 
comments  and  materials  may  be 
disclosed  to  the  public  in  the  ATF 
Reading  Room  or  in  response  to  a  FOIA 
request.  We  may  also  post  the  comment 
on  our  web  site.  (See  "Can  I  Review 
Comments  Received?")  Finally,  we  may 
disclose  the  name  of  any  person  who 
submits  a  comment  and  quote  from  the 
comment  in  the  preamble  to  a  final  rule 
on  this  subject.  If  you  consider  your 
material  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public,  you  should  not  include  it  in  the 
comments. 

Regulatory  Analyses  and  Notices 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
chapter  35,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 


How  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Proposed  Rule? 

ATF  certifies  that  this  proposed 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  expect  no 
negative  impact  on  small  entities.  We 
are  not  proposing  new  requirements. 
Accordingly,  the  Act  does  not  require  a 
regulatory  flexibility  analysis. 

Is  This  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

This  is  not  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Therefore,  the  order  does  not 
require  a  regulatory  assessment. 

Drafting  Information 

The  principal  author  of  this  document 
is  Jennifer  Berry.  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subiects  in  27  CFR  Part  4 

Advertising,  Customs  duties  and 
inspection.  Imports,  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements.  Trade 
practices.  Wine. 

Authority  and  Issuance 

Accordingly,  27  CFR  part  4,  Labeling 
and  Advertising  of  Wine,  is  proposed  to 
be  amended  as  follows: 

PART  4— LABEUNG  AND 
ADVERTISING  OF  WINE 

Paragraph  1.  The  authority  citation  for 
part  4  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Para.  2.  Section  4.91  is  amended  by 
making  the  following  additions  to  the 
list  of  prime  grape  names: 

a.  "Petite  Sirah"  is  added  in 
parenthesis  behind  "Durif '; 

b.  "Durif  is  added,  in  parenthesis, 
behind  "Petite  Sirah"; 

c.  "Zinfandel"  is  added,  in 
parenthesis,  behind  "Primitivo";  and 

d.  "Primitivo"  is  added,  in 
parenthesis,  behind  "Zinfandel." 

The  amendments  will  read  as  follows: 

1 4.91    List  of  approved  prime  names. 


Durif  (Petite  Sirah) 

*  •        •        * 

Petite  Sirah  (Durif) 

*  *        *        * 

Primitivo  (Zinfandel) 

*  *        *        * 

Zinfandel  (Primitivo) 


Signed:  February  18,  2002. 
Bradley  A.  Buckles, 

Director. 

Approved:  March  11,  2002.    • 
Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary. 
(Regulatory,  Tariffs-  Trade  Enforcement). 
IFR  Doc.  02-8524  Filed  4-9-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-02-031] 
RIN2115-AA97 

Safaty  Zona;  Fora  Rivar  Channel— 
Waymouth  Fora  RIvar— Waymouth, 
Massachuaatts 

agency:  Coast  Guard,  DOT. 

ACTKm:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  on  the 
Weymouth  Fore  River  in  Weymouth, 
MA,  along  the  main  shipping  channel, 
to  permit  the  construction  of  a 
temporary  bridge  over  the  river  adjacent 
to  the  existing  Route  3A  bridge.  The  6- 
day,  safety  zone  enforcement  periods  we 
propose  would  begin  this  year  on  June 
10,  July  15,  and  July  29  and  if  the 
contractor  needs  additional  time  to 
complete  the  prescribed  work,  6-day 
contingency  enforcement  periods  would 
begin  June  24,  August  12.  and  August 
26,  2002.  During  enforcement  periods, 
the  safety  zone,  which  is  necessary  for 
the  protection  of  life  and  property, 
would  temporarily  close  all  waters  of 
the  Weymouth  Fore  River  in  the  area 
along  the  main  shipping  channel, 
between  the  fendering  system  of  the 
bridges,  and  approximately  200  yards 
upstream  and  100  yards  downstream  of 
the  Route  3A  bridge. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  10,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety      « 
Office  Boston,  455  Commercial  Street, 
Boston.  MA.  Marine  Safety  Office 
Boston  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  the  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office  Boston 
between  8  A.M.  and  3  P.M.,  Monday 
through  Friday,  except  Federal  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Chief  Petty  Officer  Michael  Popovich, 
Marine  Safety  y  Office  Boston, 
Waterways  Safety  and  Response 
Division,  at  (617)  223-3000. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  CGDOl-02-031, 
indicate  the  specific  section  of  this 
document  to  which  each  conunent 
applies,  and  give  the  reason  for  each 
comment.  You  have  until  May  9,  2002, 
to  comment  on  this  proposed  rule 
involving  the  Fore  River  Channel 
closure.  A  shortened  comment  period  is 
necessary  to  ensure  that  there  is  ample 
time  to  prepare  a  final  rule  and  facilitate 
the  first  scheduled  closure  on  June  10, 
2002.  Due  to  this  shortened  comment 
period,  in  order  to  provide  additional 
notice  to  the  public,  we  will  place  a 
notice  of  our  proposed  rule  in  the  local 
notice  to  mariners,  post  the  published 
Notice  of  Proposed  Rulemaking  on  the 
MSO  Boston  web  site  at  http:// 
www.uscg.mil/dl/units/msobos/,  and 
advise  port  users  of  the  published 
NPRM  at  local  port  operator  group 
meetings.  You  may  request  a  copy  of 
this  notice  via  facsimile,  by  calling 
Chief  Petty  Officer  Michael  Popovich  at 
(617)  223-3000. 

Please  submit  all  conunents  and 
related  material  in  an  unbound  format, 
no  larger  than  8V2  by  11  inches,  suitable 
for  copying.  If  you  would  like  to  know 
your  submission  reached  us,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them.  In  oiu  final  rule,  we  will  include 
a  concise  general  statement  of  the 
conunents  received  and  identify  any 
changes  from  the  proposed  rule  based 
on  the  comments.  If  we  make  the  final 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register,  we 
will  explain  our  good  cause  for  doing  so 
as  required  by  5  U.S.C.  553(d)(3).  These 
measures  are  being  implemented  to 
ensure  the  safety  of  the  vessels  whose 
movement  is  being  regulated,  others  in 
the  maritime  community,  surroimding 
communities,  and  the  public. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to 
Marine  Safety  Office  Boston  at  the 
address  imder  ADDRESSES  explaining 


why  one  would  be  beneficial.  If  we 
determine  that  a  public  meeting  would 
aid  this  rulemaking,  we  will  hold  one  at 
a  time  and  place  aimounced  by  a 
separate  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Massachusetts  Highway 
Department  has  undertaken  a  project  to 
erect  a  temporary  bridge  adjacent  to  the 
existing  bridge  over  the  Weymouth  Fore 
River,  to  temporarily  replace  the 
existing  bridge  as  a  land  transit  route. 
CurrenUy  the  construction  of  the 
temporary  bridge  is  entering  the  final 
stages  of  the  project,  which  involves 
erection  of  both  bridge  gantries  as  well 
as  the  roadway  sections.  To  accomplish 
this  work,  it  is  necessary  to  position  a 
crame  barge  in  the  main  shipping 
channel  in  the  vicinity  of  the  bridges. 
During  the  construction  periods,  the 
crane  barge  will  obstruct  the  main 
shipping  channel  from  vessel  transits. 
Additionally,  the  work  from  the  crane 
barge  involves  lifting  large  segments  of 
heavy  materials,  thereby  creating  a 
safety  hazard  to  mariners  and  the  public 
in  the  vicinity  of  the  creme  barge  and  the 
construction  operation  during  these 
periods.  A  safety  zone  is  necessary  to 
ensure  public  safety  while  the 
construction  work  is  taking  place. 

We  propose  to  establish  a  safety  zone 
on  all  waters,  from  the  surface  to  the 
river  bottom,  within  the  Weymouth  Fore 
River  encompassed  by  a  line  coimecting 
points  42°14'34''  N,  070°58'03''  W; 
42°14'44''  N,  070°57'59''  W;  42°14'45''  N, 
070°58'03''  W;  and  42°14'35''  N, 
070°58'05''  W,  which  encloses  the  area 
along  the  main  shipping  channel, 
between  the  fendering  system  of  the 
bridges,  and  approximately  200  yards 
upstream  and  100  yards  downstream  of 
the  Route  3A  bridge,  for  six-day 
construction  periods.  The  safety  zone  . 
will  effectively  close  the  main  shipping 
channel  in  the  vicinity  of  the  bridges  for 
the  construction  periods. 

Six-day  construction  periods  are    ■ 
necessary  because  once  the  crane  barge 
is  in  position,  and  materials  are  staged 
to  "erect  the  bridge  sections,  this  work 
cannot  be  interrupted  until  each  section 
is  in  place  and  complete  which  is 
estimated  to  take  6  days.  Further, 
completion  of  the  temporary  bridge 
construction  is  deemed  in  the  public 
interest  so  that  a  major  disruption  in  the 
landside  transportation  infrastructure  is 
not  experienced  should  the  existing 
bridge  become  unsafe  for  vehicular 
traffic. 

The  proposed  safety  zone  would  be 
enforced  from  sunrise  Monday,  June  10, 
2002,  until  sunset  on  Saturday,  June  15, 
2002,  sunrise  Monday,  July  15,  2002, 
until  simset  on  Satiu-day,  July  20,  2002, 


and  sunrise  Monday,  July  29,  2002, 
until  sunset  on  Satvirday,  August  3, 
2002.  In  the  event  that  the  contractor  is 
unable  to  complete  the  prescribed  work 
during  these  periods,  there  will  also  be 
three  contingency  safety  zone 
enforcement  periods  from  sunrise 
Monday,  June  24,  2002,  until  sunset  on 
Saturday,  June  29,  2002,  sunrise 
Monday,  August  12,  2002,  imtil  simset 
Saturday,  August  17,  2002,  and  from 
sunrise  Monday,  August ,  2002,  until 
sunset  Satiu^day,  August  31,  2002. 

The  safety  zone  is  deemed  necessary 
for  the  protection  of  life  and  property 
within  the  Captain  of  the  Port  (COTP) 
Boston  zone.  Public  notifications  will  be 
made  prior  to  the  effective  period  via 
safety  marine  information  broadcasts 
and  local  notice  to  mariners. 

Regulatory  Evaluation 

Although  this  proposed  regulation 
will  prevent  vessel  traffic  irom 
transiting  a  portion  of  the  Weymouth 
Fore  River  main  shipping  channel 
during  the  effective  periods,  the  impact 
is  not  considered  significant  for  several 
reasons.  Impacted  entities  include  one 
commercial  oil  transfer  facility  that 
receives  large  tank  vessels,  the 
Massachusetts  Water  Resources 
Authority  (MWRA),  which  barges 
sludge  to  a  facility  in  Quincy, 
Massachusetts,  and  numerous  marinas, 
yacht  clubs,  and  boat  yards  upstream  of 
the  Route  3A  bridge.  The  Massachusetts 
Highway  Department  and  its  contractor, 
Middlesex  Corporation,  have  met  with 
these  stakeholders  to  attempt  to 
minimize  impacts.  Both  the  oil  terminal 
and  MWRA  are  able  to,  and  have  agreed 
to,  work  their  vessel  transit  schedules 
around  the  6-day  periods  during  which 
the  safety  zone  will  be  enforced  without 
significant  negative  economic  impact. 

Marinas,  yacht  clubs,  boat  yards,  and 
the  boating  public  will  not  be  severely 
impacted  because  an  alternate  water 
route  (channel)  will  be  available  for 
transit  on  the  western  (Quincy)  side  of 
the  main  channel  during  the 
construction  periods  when  the  safety 
zone  is  enforced.  Temporary  aids  to 
navigation  and  lighting  will  be  placed  to 
facilitate  use  of  the  alternate  water 
route.  This  alternate  route  will  provide 
an  alternative  for  many  of  the  waterway 
users  to  transit  outside  of  the  safety 
zone  and  under  the  western  (Quincy) 
side  of  both  the  temporary  bridge  span 
and  the  existing  Route  3A  bridge  span 
during  the  periods  that  the  safety  zone 
will  be  enforced. 

We  have  been  advised  by  Middlesex 
Corporation,  the  contractor  for  the 
Massachusetts  Highway  Department, 
that  they  performed  soundings, 
measured  vertical  clearances,  and 
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dragged  the  bottom  for  obstructions 
within  the  proposed  alternate  channel. 
The  results  of  their  measurements 
indicate  the  following  clearances: 
Maximum  vertical  clearance  {channel 
margin)  at  high  tide  is  30,  feet;  maximum 
vertical  clearance  (channel  margin)  at 
low  tide  is  39  feet;  minimum  water 
depth  at  low  tide  is  14  feet;  maximum 
horizontal  clearance  between  pier 
fenders  is  75  feet. 

Additionally,  stakeholders  are  being 
provided  advanced  notice  of  the  safety 
zone  well  in  advance,  through  this 
rulemaking  process,  enabling  them  to 
make  alternate  arrangements  in  lieu  of 
transiting  the  restricted  area  during  the 
enforcement  periods.  Notifications  will 
also  be  made  to  the  local  maritime 
community  by  safety  marine 
information  broadcasts  and  local  notice 
to  mariners. 

For  the  reasons  stated,  this  proposed 
rule  is  not  a  "significant  regulatory 
action"  under  section  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040.  February  26. 1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  proposed  rule  to  be 
minimal  enough  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  proposed  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  term  "small  entities" 
comprises  small  businesses,  not-for- 
profit  organizations  that  are 
independenUy  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  affect 
the  following  entities,  some  of  which 
may  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
the  Fore  River  main  channel  during  the 
construction  periods  when  the  safety 
zone  is  enforced;  or  marinas,  yacht 
clubs,  and  boat  yards  that  service  these 
vessels.  For  reasons  outlined  in  the 
Regulatory  Evaluation  section,  this 
impact  is  not  expected  to  be  significant. 


If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it. 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  proposed  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Chief  Petty  Officer  Michael  Popovich  at 
the  address  listed  under  ADDRESSES. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
13132  and  has  determined  that  this  rule 
does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates^eform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Govenmient's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  lustice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3fb)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation. 


eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
13045.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  does 
not  pose  an  envirormiental  risk  to  health 
or  risk  to  safety  that  may 
disproportionately  affect  children. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1.  (34){g).  of  Commandant  Instruction 
M16475.1C.  this  proposed  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5:  49 
CFR  1.46. 

2.  Add  temporary  §  165.T01-O31  to 
read  as  follows: 

S  165.T01-031    Safety  Zone:  Fore  River 
Channel,  Weymouth  Fore  River,  Weymouth, 
MA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  fi-om  the  surface 
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to  the  river  bottom  within  the 
Weymouth  Fore  River  encompassed  by 
a  line  connecting  points  42°14'34''  N, 
070°58'03''  W;  42°14'44''  N.  070°57'59'' 
W;  42°14'45''  N,  070°58'03'  W;  and 
42''14'35''  N,  070°58'05''  W.  which 
encloses  the  area  along  the  main 
shipping  channel,  between  the 
fendering  system  of  the  bridges,  and 
approximately  200  yards  upstream  and 
100  yards  downstream  of  the  Route  3 A 
bridge. 

I  (b)  Effective  period.  This  section  is 
effective  fi-om  sunrise  June  10,  2002 
until  sunset  on  August  3,  2002. 

(c)  Enforcement  periods.  This  section 
will  be  enforced  from  Monday.  June  10. 
2002,  until  sunset  on  Saturday.  June  15. 
2002;  from  sunrise  Monday,  July  15, 
2002,  until  sunset  on  Saturday,  July  20, 
2002;  and  from  sunrise  Monday,  July  29, 
2002,  until  sunset  on  Saturday,  August 
3,  2002.  In  the  event  that  the  contractor 
is  unable  to  complete  the  prescribed 
work  diuing  these  closures,  there  will 
also  be  three  contingency  enforcement 
periods:  from  sunrise  Monday,  June  24, 
2002,  imtil  simset  on  Satiuday,  June  29, 
2002;  from  sunrise  Monday,  August  12, 
2002,  until  simset  Saturday,  August  17. 
2002;  and  from  sunrise  Monday.  August 
26,  2002  until  simset  Saturday,  August 
31.  2002.  Whenever  the  Captain  of  the 
Port  (COT?)  determines  that  a  safety 
zone  in  effect  is  not  needed  for  the 
entire  6-day  period  to  accomplish  the 
purposes  of  this  rule  due  to  completion 
of  scheduled  work,  the  COT?  will 
discontinue  enforcement  of  the  safety 
zone  for  that  period  and  issue  a 
broadcast  notice  to  mariners  (BNTM)  so 
informing  the  public. 

(d)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.23. 
entry  into  or  movement  within  this  zone 
will  be  prohibited  unless  authorized  by 
the  Captain  of  the  Port  Boston.  Requests 
to  enter  the  safety  zone  can  be  made  by 
calling  Marine  Safety  Office  Boston  at 
(617) 223-3000. 

(2)  All  vessel  operators  shall  comply 
Irith  the  instructions  of  the  COTP  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard.  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 

I  Dated:  March  28,  2002. 
B.  M.  Salerno, 

Captain,  U.  S.  Coast,  Guard,  Captain  of  the 
Port,  Boston,  Massachusetts. 
[FR  Doc.  02-8591  Filed  4-9-02;  8:45  am] 
■LUNG  CODE  4910-15-U 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AL-058-200219(b);  FRL-7168-9] 

Approval  and  Promulgation  of 
Imptementation  Plans:  Revisions  to  the 
Alabama  Department  of  Environmental 
Management  (ADEM)  Administrath^e 
Code  for  the  Air  Pollution  Control 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing 
approval  of  revisions  to  the  Alabama 
Department  of  Environmental 
Management's  (ADEM)  Administrative 
Code  submitted  on  February  21,  2002, 
by  the  State  of  Alabama.  The  revisions 
comply  with  the  regulations  set  forth  in 
the  Clean  Air  Act  (CAA).  On  February 
21,  2002,  the  State  of  Alabama  through 
ADEM  submitted  revisions  to  chapters 
335-3-14  "Air  Permits"  to  correct 
numbering  inconsistency. 

In  the  Final  Rules  Section  of  this . 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  conunent 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  May  10,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Sean  Lakeman.  at  the 
EPA  Regional  Office  listed  below.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Copies  of  the  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW, 
Washington.  DC  20460  U.S. 
Envirormiental  Protection  .\gency. 


Region  4.  Atlanta  Federal  Center.  Air, 
Pesticides,  and  Toxics  Management 
Division.  61  Forsj^  Street.  Atlanta, 
Georgia  30303-8960. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Lakeman;  Regulatory  Development 
Section;  Air  Planning  Branch;  Air, 
Pesticides  and  Toxics  Management 
Division;  U.S.  Envirormiental  Protection 
Agency  Region  4;  61  Forsyth  Street.  SW; 
Atianta,  Georgia  30303-8960.  Mr. 
Lakeman  can  also  be  reached  by  phone 
at  (404)  562-9043  or  by  electronic  mail 
at  lakeman.sean@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Final  Rules  section  of  this  Federal 
Register. 

Dated:  March  28,  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  02-8532  Filed  4-9-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SC-037;  040-200217;  FRL-7160-6] 

Approval  and  Promulgation  of 
Implementation  Plans:  South  Carolina: 
Nitrogen  Oxides  Budget  and 
Allowanca  Trading  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  South 
Carolina  on  October  30,  2000,  and 
revised  on  July  30,  2001.  This  revision 
responds  to  the  EPA's  regulation 
entitled,  "Finding  of  Significant 
Contribution  and  Rulemaking  for 
Certain  States  in  the  Ozone  Transport 
Assessment  Group  Region  for  Purposes 
of  Reducing  Regional  Transport  of 
Ozone,"  otherwise  known  as  the  "NOx 
SIP  Call."  This  revision  establishes  and 
requires  a  nitrogen  oxides  (NOx) 
allowance  trading  program  for  large 
electric  generating  and  industrial  units, 
and  reductions  for  cement  kilns, 
beginning  in  2004.  The  revision 
includes  a  budget  demonstration  and 
initial  source  allocations  that  clearly 
demonstrate  that  South  Carolina  will 
achieve  the  required  NOx  emission 
reductions  in  accordance  with  the 
timelines  set  forth  in  EPA's  NOx  SIP 
Call.  The  intended  effect  of  this  SIP 
revision  is  to  reduce  emissions  of  NOx 
in  order  to  help  attain  the  national 
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additional  emissions  reductions  required  as  a 
result  of  a  final  rulemaking  on  that  proposal 


CFR  Fart  98  subpart  B  (proposed  model  rule 
for  cement  kilns)  to  evaluate  South  Carolina's 
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Allowance  Transfers;  Subpart  H — ^Monitoring 
and  Reporting;  Subpart  I — Individual  Unit 
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ambient  air  quality  standard  for  ozone. 
EPA  is  proposing  to  approve  South 
Carolina's  NOx  Reduction  and  Trading 
Program  because  it  meets  the 
requirements  of  the  Phase  I  NOx  SIP 
Call  that  will  significantly  reduce  ozone 
transport  in  the  eastern  United  States. 
South  Carolina  has  requested  that  EPA 
parallel  process  this  revision  because 
the  revision  is  not  yet  state-effective. 
DATES:  Written  comments  must  be 
received  on  or  before  May  10.  2002. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Sean  Lakeman;  Regulatory 
Development  Section;  Air  Planning 
Branch;  Air,  Pesticides  and  Toxics 
Management  Division;  U.S. 
Environmental  Protection  Agency 
Region  4;  61  Forsyth  Street,  SW, 
Atlanta.  Georgia  30303-8960. 

Copies  of  docimients  relative  to  this 
action  are  available  at  the  foUovtring 
addresses  for  inspection  during  normal 
business  hours: 
Environmental  Protection  Agency. 

Region  4,  Air  Planning  Branch,  61 

Forsyth  Street,  SW,  Atlanta,  Georgia 

30303-8960. 
South  Carolina  Department  of  Health 

and  Environmental  Control,  Bureau  of 

Air  Quality  Control,  2600  Bull  Street. 

Columbia.  South  Carolina  29201. 

The  interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  at  least  24  hours  before 
the  visiting  day  and  reference  file  SC- 
037. 

FOR  FURTHER  MFORMATION  CONTACT: 
Sean  Lakeman.  Regulatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  Region  4,  U.S.  Envirormiental 
Protection  Agency,  61  Forsyth  Street, 
SW.  Atlanta,  Georgia  30303-8960.  The 
telephone  number  is  (404)  562-9043. 
Mr.  Lakeman  can  also  be  reached  via 
electronic  mail  at 
lakeman .  sean@epa  .gov. 

SUPPt^MEMTARY  INFORMATION:  On 
October  30.  2000,  the  South  Carolina 
Department  of  Health  and 
Environmental  Control  (DHEC) 
submitted  a  draft  NOx  emission  control 
rule  to  the  EPA  for  pre-adoption  review. 
Also,  DHEC  requested  that  EPA  parallel 
process  the  submittal  concurrent  with 
the  development  of  the  final  State  rule 
and  included  a  schedule  for 
development  and  adoption  of  the  rule 
by  the  State.  On  July  30,  2001,  DHEC 
submitted  adopted  revisions  to  its  SIP  to 
meet  the  requirements  of  the  Phase  I 
NOx  SIP  Call.  After  the  rules  are 
adopted  by  the  South  Carolina  Board  of 
Health  and  Environmental  Control,  the 
revisions  must  be  reviewed  and 
approved  by  the  South  Carolina  General 


Assembly.  After  approval  by  the  General 
Assembly,  the  rules  will  become  state- 
effective  upon  publication  in  the  South 
Carolina  State  Register.  EPA  will  take 
final  action  on  South  Carolina's 
revisions  when  the  State  submits  state- 
effective  rule  revisions,  including  their 
emission  budgets  and  initial  allocations. 
The  revisions  submitted  comply  with 
the  requirements  of  the  Phase  I  NOx  SIP 
Call.  Included  in  South  Carolina's 
submittal  are  new  rules  Regulation  61- 
62.96  NOx  Budget  Trading  Program  and 
Regulation  61-62.99  Nitrogen  Oxides 
Budget  Program  Requirements  For 
Stationary  Sources  Not  In  the  Trading 
Program.  The  information  in  this 
proposal  is  organized  as  follows: 

I.  EPA's  Action 

A.  What  action  Is  EPA  proposing  today? 

B.  Why  Is  EPA  Proposing  This  Action? 

C.  What  Are  the  NOx  SIP  Call  General 
Requirements? 

D.  What  is  SPAs  NOx  budget  and 
allowance  trading  program? 

E.  What  guidance  did  EPA  use  to  evaluate 
South  Sarolina's  submittal? 

What  is  the  result  of  EPA's  evaluation  of 
South  Carolina's  program? 
n.  South  Carolina's  Control  of  NOx 
Emissions 

A.  When  did  South  Carolina  submit  the 
SIP  revision  to  EPA  in  response  to  the 
NOx  SIP  Call? 

B.  What  is  the  South  Carolina  NO  x  Budget 
Trading  Program? 

C.  What  is  the  Compliance  Supplement 
Pool? 

D.  What  is  the  New  Source"Set-Aside 
program? 

III.  Proposed  Action 

IV.  Administrative  Requirements 

I.  EPA's  Action 

A.  What  Action  is  EPA  Proposing  Today? 
EPA  is  proposing  to  approve  revisions  to 

South  Carolina's  SIP  concerning  the  adoption 
of  its  NOx  Reduction  and  Trading  Program, 
submitted  for  parallel  processing  on  October 
30,  2000.  and  revised  on  |uly  30.  2001. 

B.  Why  is  EPA  Proposing  This  Action? 

EPA  is  proposing  this  action  because  South 
Carolina's  NOx  Reduction  and  Trading 
Program  and  cement  kiln  regulations  meet 
the  requirements  of  the  Phase  1  NOx  SIP  Call. 
Therefore,  EPA  is  proposing  full  approval  of 
South  Carolina's  NOx  Reduction  and  Trading 
Program. 

C.  What  Aie  the  NOx  SIP  Call  General 
Requirements? 

The  NOx  SIP  Call  requires  22  States  and 
the  District  of  Columbia  to  meet  statewide 
NOx  emission  budgets  during  the  five  month 
period  from  May  1  to  September  30,  called 
the  ozone  season  (or  control  period),  in  order 
to  reduce  the  amount  of  ground  level  ozone 
that  is  transported  across  the  eastern  United 
States.  The  D.C.  Circuit  decision  on  March  3. 
2000,  concerning  the  NOx  SIP  Call  (Kfichigan 
v.  EPA.  213  F.3d  663  (DC.  Qr.  2000)) 
reduced  the  number  of  States  Sfom  22  to  19. 


EPA  identified  NOx  emission  reductions 
by  source  category  that  could  be  achieved  by 
using  cost-effective  controls.  The  source 
categories  included  were  electric  generating 
units  (ECUs)  and  non-electric  generating 
units  (non-EGUs),  internal  combustion 
engines,  and  cement  kilns.  EPA  determined 
state-wide  NOx  emission  budgets  based  on 
the  implementation  of  these  cost  effective 
controls  for  each  affected  jurisdiction  to  be 
met  by  the  year  2007.  Internal  combustion 
engines  are  not  addressed  by  South  Carolina 
in  this  response  to  Phase  I,  but  will  be  in 
Phase  II.  In  the  NOx  SIP  Call  notice,  EPA 
suggested  that  imposing  statewide  NOx 
emissions  caps  on  large  fossil-fuel  fired 
industrial  boilers  and  ECUs  would  provide  a 
highly  cost  effective  means  for  states  to  meet 
their  NOx  budgets.  In  fact,  the  state-specific 
budgets  were  set  assuming  an  emission  rattf 
of  0.15  pounds  NOx  per  million  British 
thermal  units  (lb.  NOx/mmBtu)  at  ECUs. 
multiplied  by  the  projected  heat  input 
(mmBtu/hr).  The  NOx  SIP  Call  state  budgets 
also  assumed  on  average  a  30  percent  NOx 
reduction  from  cement  kilns,  and  a  60 
percent  reduction  from  industrial  boilers. 
The  non-EGU  control  assumptions  were 
applied  at  units  where  the  heat  input 
capacities  were  greater  than  250  mmBtu  per 
hour,  or  in  cases  where  heat  input  data  were 
not  available  or  appropriate,  at  units  with 
actual  emissions  greater  than  one  ton  per 
day.  However,  the  NOx  SIP  Call  allowed 
states  the  flexibility  to  decide  which  source 
categories  to  regulate  in  order  to  meet  the 
statewide  budgets. 

To  assist  the  states  in  their  efforts  to  meet 
the  SIP  Call,  the  NOx  SIP  Call  final  notice 
included  a  model  NOx  allowance  trading 
regulation,  called  "NOx  Budget  Trading 
Program  for  State  Implementation  Plans,"  (40 
CFR  part  96),  that  could  be  used  by  states  to 
develop  their  regulations.  The  NOx  SIP  Call 
notice  explained  that  if  states  developed  an 
allowance  trading  regulation  consistent  with 
the  EPA  model  rule,  they  could  participate  in 
a  regional  allowance  trading  program  that 
would  be  administered  by  the  EPA.  See  63 
FR  57458-57459. 

There  were  several  periods  during  which 
EPA  received  comments  on  various  aspects 
of  the  NOx  SIP  Call  emissions  inventories. 
On  March  2,  2000  (65  FR  11222).  EPA 
published  additional  technical  amendments 
to  the  NOx  SIP.  On  March  3,  2000,  the  D.C. 
Circuit  issued  a  decision  on  the  NOx  SIP  Call 
that  largely  upheld  EPA's  position.  [Michigan 
v.  EPA.  213  F.3d  663  (D.C.  Cir.  2000)).  The 
DC  Circuit  Court  denied  petitioners*  requests 
for  rehearing  or  rehearing  en  banc  on  July  22. 
2000.  However,  the  Circuit  Court  remanded 
four  specific  elements  to  EPA  for  further 
action:  the  definition  of  electric  generating 
unit,  the  level  of  control  for  stationary 
internal  combustion  engines,  the  geographic 
extent  of  the  NOx  SIP  Call  for  Georgia  and 
Missouri,  and  the  inclusion  of  Wisconsin.  On 
March  5,  2001,  the  U.S.  Supreme  Court 
declined  to  hear  an  appeal  by  various 
utilities,  industry  groups,  and  a  number  of 
upwind  states  from  the  D.C.  Circuit's  ruling 
on  EPA's  NOx  SIP  Call  rule. 

EPA  published  a  proposal  that  addresses 
the  remanded  portion  of  the  NOx  SIP  Call  on 
February  22.  2002  (67  FR  8396).  Any 
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word  "and"  is  used  erroneously.  This 


require  the  following  in  Section  96.6  not  rely  on  any  additional  reductions  beyond 
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additional  emissions  reductions  required  as  a 
result  of  a  final  rulemaking  on  that  proposal 
will  be  reflected  in  the  second  phase  portion 
(Phase  n)  of  the  State's  emission  budget.  On 
April  11,  2000,  in  response  to  the  Court's 
decision,  EPA  notified  South  Carolina  of  the 
maximum  amount  of  NOx  emissions  allowed 
for  the  State  during  the  ozone  season.  This 
budget  adjusted  South  Carolina's  NOx 
emission  budget  to  reflect  the  Court's 
decision  regarding  internal  combustion 
engines  and  cogeneralion  facilities.  Although 
the  Court  did  not  order  EPA  to  modify  South 
Carolina's  budget,  the  EPA  believes  these 
adjustments  are  consistent  with  the  Court's 
decision. 

D.  What  is  EPA 's  NOx  Budget  and  Allowance 
Trading  Program? 

I  EPA's  model  NOx  budget  and  allowance 
trading  rule,  40  CFR  part  96,  sets  forth  an 
NOx  emissions  trading  program  for  large 
EGUs  and  non-EGUs.  A  state  can  voluntarily 
choose  to  adopt  EPA's  model  rule  in  order  to 
allow  sources  within  its  borders  to 
participate  in  regional  allowance  trading.  The 
October  27, 1998.  Federal  Register  notice 
contains  a  full  description  of  the  EPA's 
model  NOx  budget  trading  program.  See  63 
FR  57514—57538  and  40  CFR  part  96. 

Emissions  trading,  in  general,  uses  market 
forces  to  reduce  the  overall  cost  of 
compliance  for  pollution  sources,  such  as 
power  plants,  while  maintaining  emission 
reductions  and  environmental  benefits.  One 
type  of  market-based  program  is  an  emissions 
budget  and  allowance  trading  program, 
commonly  referred  to  as  a  "cap  and  trade" 
program. 

In  a  cap  and  trade  program,  the  state  (or 
EPA)  sets  a  regulatory  limit  in  mass 
emissions  (emissions  budget)  from  a  specific 
group  of  sources.  The  budget  limits  the  total 
number  of  allowances  for  each  source 
covered  by  the  program  during  a  particular 
control  period.  When  the  budget  is  set  at  a 
level  lower  than  the  current  emissions,  the 
effect  is  to  reduce  the  total  amount  of 
emissions  during  the  control  period.  After 
setting  the  budget,  the  state  (or  EPA)  then 
assigns,  or  allocates,  allowances  to  the 
participating  entities  up  to  the  level  of  the 
budget.  Each  allowance  authorizes  the 
emission  of  a  quantity  of  pollutant,  e.g.,  one 
ton  of  airborne  NOx- 

At  the  end  of  the  control  period,  each 
source  must  demonstrate  that  its  actual 
amissions  during  the  control  period  were  less 
than  or  equal  to  the  number  of  available 
allowances  it  holds.  Sources  that  reduce  their 
emissions  below  their  allocated  allowance 
level  may  sell  their  extra  allowances.  Sources 
that  emit  more  than  the  amount  of  their 
allocated  allowance  level  may  buy 
allowances  from  the  sources  with  extra 
reductions.  In  this  way,  the  budget  is  met  in 
the  most  cost-effective  manner. 

|.  What  Guidance  Did  EPA  Use  To  Evaluate 
iouth  Carolina's  Submittal? 

The  final  NOx  SIP  Call  rule  included  a 
model  NOx  budget  trading  program 
regulation.  See  40  CFR  part  96.  EPA  used  the 
model  rule  in  40  CFR  part  96,  and  40  CFR 
51.121-51.122  to  evaluate  South  Carolina's 
NOx  reduction  and  trading  program  and  40 


CFR  Part  98  subpart  B  (proposed  model  rule 
for  cement  kilns)  to  evaluate  South  Carolina's 
cement  kiln  rule  SIP  submittal. 

F.  What  Is  the  Result  of  EPA's  Evaluation  of 
South  Carolina's  Program? 

EPA  has  evaluated  South  Carolina's  July 
30,  2001,  SIP  submittal  and  finds  it 
approvable.  The  South  Carolina  NOx 
reduction  and  trading  program  and  cement 
kiln  rule  are  consistent  with  EPA's  guidance 
and  meet  the  requirements  of  the  Phase  I 
NOx  SIP  Call.  EPA  finds  the  NOx  control 
measures  in  South  Carolina's  NOx  reduction 
and  trading  program  approvable.  Also,  EPA 
finds  that  the  submittal  contained  the 
information  necessary  to  demonstrate  that 
South  Carolina  has  the  legal  authority  to 
implement  and  enforce  the  control  measures, 
and  to  demonstrate  their  appropriate 
distribution  of  the  compliance  supplement 
pool.  Furthermore.  EPA  proposes  to  find  that 
the  submittal  demonstrates  that  the 
compliance  dates  and  schedules,  and  the 
monitoring,  recordkeeping  and  emission 
reporting  requirements,  will  be  met. 

n.  South  Carolina's  Control  of  NOx 
Emissions 

A.  When  Did  South  Carolina  Submit  the  SIP 
Revision  to  EPA  in  Response  to  the  NOx  SIP 
Call? 

On  October  30,  2000,  the  South  Carolina 
DHEC  submitted  a  draft  NOx  emission 
control  rule  to  the  EPA  for  pre-adoption 
review,  requesting  parallel  processing 
concurrent  with  the  development  of  the  rule 
at  the  State  level  and  included  a  schedule  for 
development  and  adoption  of  the  rule  by  the 
State.  On  July  30,  2001,  DHEC  submitted 
adopted  revisions  to  its  SIP  to  meet  the 
requirements  of  the  Phase  I  NOx  SIP  Call. 
Since  the  rules  have  not  completed  South 
Carolina's  internal  requirements  to  become 
state-effective,  EPA  is  using  the  parallel 
process  to  propose  approval  of  these  rules. 

B.  What  Is  South  Carolina's  NOx  Budget 
Trading  Program? 

South  Carolina  proposes,  as  in  the  model 
rule,  to  allow  the  large  EGUs,  boilers,  and 
turbines  to  participate  in  the  multi-state  cap 
and  trade  program.  Cement  kilns  are  not 
included  in  the  trading  program,  but  will  be 
required  to  install  low  NOx  burners,  mid-kiln 
system  firings  or  technology  that  achieves  the 
same  emission  decreases,  which  achieve 
overall  30  percent  reduction  from  sources  in 
this  category.  South  Carolina's  SIP  revision  to 
meet  the  requirements  of  the  NOx  SIP  Call 
consists  of  a  new  rule  for  the  "NOx  Budget 
Trading  Program"  (regulation  61-62.96)  and 
a  new  rule  for  "Nitrogen  Oxides  (NOx) 
Budget  Program  Requirements  for  Stationary 
Sources  Not  in  the  Trading  Program" 
(regulation  61-62.99).  The  requirements 
under  61-62.96  affect  EGUs  and  non-EGDs. 
Regulation  61-62.96  "NOx  Budget  Trading 
Program"  added  nine  new  subparts:  Subpart 
A— NOx  Budget  Trading  Program  General 
Provisions;  Subpart  B — Authorized  Account 
Representative  for  NOx  Budget  Sources; 
Subpart  C— Permits;  Subpart  D— Compliance 
Certification;  Subpart  E— NOx  Allowance 
Allocations;  Subpart  F— NOx  Allowance 
Tracking  System;  Subpart  G — NOx 


Allowance  Transfers;  Subpart  H — ^Monitoring 
and  Reporting;  Subpart  I — Individual  Unit 
Opt-ins. 

South  Carolina's  NO  x  Budget  Trading 
Program  establishes  and  requires  a  NOx 
allowance  trading  program  for  large  EGUs 
and  non-EGUs.  The  regulations  under  61- 
62.96  establish  an  NOx  cap  and  allowance 
trading  program  for  the  ozone  control  seasons 
beginning  May  31,  2004.  and  commencing 
May  1  in  years  thereafter. 

The  State  of  South  Carolina  voluntarily 
chose  to  follow  the  EPA's  model  NOx  budget 
and  allowance  trading  rule,  40  CFR  part  96. 
Since  South  Carolina's  NOx  Budget  Trading 
Program  is  based  upon  EPA's  model  rule,  it 
is  approvable  and  South  Carolina  sources  are 
allowed  to  participate  in  the  interstate  NOx 
allowance  trading  program  that  EPA  will 
administer  for  the  participating  states. 

The  State  of  South  Carolina  has  adopted 
regulations  that  are  substantively  identical  to 
40  CFR  part  96.  Therefore,  pursuant  to  40 
CFR  51.121(p)(l),  South  Carolina's  SIP 
revision  is  approved  as  satisfying  the  State's 
NOx  emission  reduction  obligations.  Under 
61-62.96,  South  Carolina  allocates  NOx 
allowances  to  the  EGU  and  non-EGU  units 
that  are  affected  by  these  requirements.  The 
NOx  trading  program,  except  for  one  source 
discussed  below,  applies  to  fossil  fuel  fired 
EGUs  with  a  nameplate  capacity  greater  than 
25  MW  that  sell  electricity  to  the  grid  as  well 
as  any  non-EGUs  that  have  a  maximum 
design  heat  input  greater  than  250  mmBtu 
per  hour.  Each  NOx  allowance  permits  a 
source  to  emit  one  ton  of  NOx  during  the 
seasonal  control  period.  NOx  allowances  may 
be  bought  or  sold.  Unused  NOx  allowances 
may  also  be  banked  for  future  use.  with 
certain  limitations. 

In  Section  96.4(a)  of  their  rule,  South 
Carolina  deviated  from  the  EGU  and  non- 
EGU  budget  under  the  NOx  SIP  Call  by 
categorizing  as  a  non-EGU  an  existing  co- 
generating  unit  at  a  paper  mill  which 
produces  less  than  an  annual  average  of  one 
third  of  its  potential  electrical  output 
capacity  for  sale.  South  Carolina  moved  the 
allowances  for  this  unit  from  the  EGU  budget 
into  the  non-EGU  budget.  The  net  effect  was 
to  keep  the  total  South  Carolina  EGU  and 
non-EGU  budget  the  same  as  under  the  NOx 
SIP  Call.  Since  the  effect  of  this  action  did 
not  change  the  State's  total  NOx  budget,  and 
will  achieve  the  same  amount  of  NOx 
reductions,  it  is  considered  approvable. 

In  Section  96.4(b)  of  their  rule,  the  State 
allows  a  unit  that  restricts  its  fuel  use  to  only 
natural  gas  or  fuel  oil  and  its  NOx  emissions 
to  25  tons  or  less  during  a  control  period 
(through  a  federally  enforceable  permit)  to  be 
exempted  from  the  requirements  of  the 
trading  program.  The  State  has  clearly 
required  that  the  unit  meet  both  the  fuel  use 
and  the  NOx  emissions  limitation  throughout 
section  96.4(b).  However,  in  Section 
96.4(b)(iv)  the  rule  indicates  that  a  unit  shall 
lose  its  exemption  if  the  unit  fails  to  comply 
with  the  restrictions  on  fuel  use  and  NOx 
emissions.  This  section  would  be  clearer  if  it 
specified  that  a  unit  will  lose  its  exemption 
if  the  unit  fails  to  comply  with  the 
restrictions  on  fuel  use  or  NOx  emissions. 
However,  the  State  patterned  their  rule  after 
the  verbiage  in  40  CFR  part  97,  in  which  the 
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NOx  Budget  Trading  Program  and  cement 
kiln  rule,  which  was  submitted  on  October 


Thus,  the  requirements  of  section  12(d)  of  the     Enviroiunental  Protection  Agency, 
National  Technology  Transfer  and  Region  II,  Caribbean  Environmental 
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word  "and"  is  used  erroneously.  This 
verbiage  has  been  corrected  to  "or"  in 
proposed  revisions  to  40  CFR  part  97.  EPA 
believes  that  South  Carolina  intends  for  this 
rule  to  reflect  the  correct  definition  and  that 
a  unit  will  lose  its  exemption  if  the  unit  fails 
to  meet  either  the  fuel  use  or  the  emissions 
limitation.  The  State's  intention  is  further 
evidenced  by  the  appropriate  inclusion  of 
both  requirements  (hiel  use  and  emissions 
limitations)  throughout  section  96.4(b). 
therefore  the  EPA  believes  this  section  i» 
approvable. 

Source  owners  will  monitor  their  NOx 
emissions  by  using  systems  that  meet  the 
requirements  of  40  CFR  part  75,  subpart  H. 
and  report  resulting  data  to  EPA 
electronically.  Each  budget  source  complies 
with  the  program  by  demonstrating  at  the 
end  pf  each  control  period  that  actual 
emissions  do  not  exceed  the  amount  of 
allowances  held  for  that  period.  However, 
regardless  of  the  number  of  allowances  a 
source  holds,  it  cannot  emit  at  levels  that 
would  violate  other  Federal  or  State  limits, 
for  example,  reasonably  available  control 
technology  (RACT),  new  source  performance 
standards,  or  Title  FV  (the  Federal  Acid  Rain 
program).  South  Carolina's  regulations 


require  the  following  in  Section  96.6 
Standard  requirements:  "  (g)  Effect  on  Other 
Authorities.  No  provision  of  the  NOx  Budget 
Trading  Program,  a  NOx  Budget  permit 
application,  a  NOx  Budget  permit,  or  an 
exemption  under  Section  96.5  shall  be 
construed  as  exempting  or  excluding  the 
owners  and  operators  and,  to  the  extent 
applicable,  the  NOx  authorized  account 
representative  of  a  NOx  Budget  source  or 
NOx  Budget  unit  from  compliance  with  any 
other  provision  of  the  applicable,  approved 
State  implementation  plan,  a  federally 
enforceable  permit,  or  the  Clean  Air  Act 
(CAA)." 

South  Carolina's  Nitrogen  Oxides  (NOx) 
Budget  Program  Requirements  for  Stationary 
Sources  Not  In  The  Trading  Program 
(Regulation  61-62.99)  establishes 
requirements  for  cement  manufacturing 
facilities.  While  these  sources  are  subject  to 
NOx  reduction  requirements,  they  do  not 
participate  in  the  NOx  trading  program. 
Cement  kilns  will  be  required  to  install  low 
NOx  burners,  mid-kiln  system  firings,  or 
technology  that  achieves  equivalent  emission 
reductions.  For  mobile  and  area  source 
categories.  South  Carolina's  submittal  does 


Source  category 


not  rely  on  any  additional  reductions  beyond 
the  anticipated  federal  measures. 

South  Carolina's  submittal  demonstrates 
that  the  Phase  I  NOx  emission  budgets 
established  by  EPA  will  be  met.  The  final 
NOx  budget  for  EGUs  and  non-EGUs  in 
South  Carolina  has  been  revised  from  the 
March  2,  2001.  notice  (65  FR  11222)  that 
revised  the  NOx  statewide  emissions  budgets 
for  the  affected  states  and  the  District  of 
Columbia.  South  Carolina's  submittal 
provides  documentation  demonstrating  that 
EPA's  2007  budget  emissions  incorrectly 
omitted  numerous  small  generators  (less  than 
25  MW)  and  a  generator  with  a  nameplate 
capacity  of  27  MW  that  were  identified  in  the 
North  American  Electric  Reliability  Council 
Database  and  did  not  appear  in  EPA's 
original  overall  ECU  budget  for  South 
Carolina.  EPA  reviewed  South  Carolina's 
corrections  and  concurs  with  South 
Carolina's  revised  list  of  EGUs,  large  non- 
EGUs  and  small  non-EGUs,  as  well  as  South 
Carolina's  resultant  2007  NOx  budget 
emissions  for  the  EGU  and  non-EGU  source 
categories.  EPA  therefore  is  proposing  to 
approve  South  Carolina's  draft  NOx  emission 
budgets  to  meet  Phase  I  of  the  NOx  SIP  Call 
as  shown  below: 


EGUs 

Non-EGUs 

Area  Sources  

Non-road  Sources 
Highway  Sources  . 
Total 


EPA  2007 
NOx  budget 

emissions 
(tons/season) 


16,772 
27.787 
9,415 
14,637 
54,494 
123,105 


South  Carolina 
2007  NOx 

budget 
emissions 

(tons/season) 


17,837 
32,141 
9.415 
14,637 
54,494 
128,524 


C.  What  Is  the  Compliance  Supplement  Pool? 

To  provide  additional  flexibility  for 
complying  with  emission  control 
requirements  associated  with  the  NOx  SIP 
Call,  the  final  NOx  SIP  Call  rule  provided 
each  affected  state  with  a  "compliance 
supplement  pool."  The  compliance 
supplement  pool  is  a  quantity  of  NOx 
allowances  that  may  be  used  to  cover  excess 
emissions  from  sources  that  are  unable  to 
meet  control  requirements  during  the  2(X)4 
and  2005  ozone  season.  Allowances  from  the 
compliance  supplement  pool  will  not  be 
vaHd  for  compliance  past  the  2005  ozone 
season.  The  NOx  SIP  Call  included  these 
voluntary  provisions  in  order  to  address 
commenters'  concerns  about  the  possible 
adverse  effect  that  the  control  requirements 
might  have  on  the  reliability  of  the  electricity 
supply  or  on  other  industries  required  to 
install  controls  as  the  result  of  a  state's 
response  to  the  NOx  SIP  Call. 

A  state  may  issue  some  or  all  of  the 
compliance  supplement  {xkjI  via  two 
mechanisms.  First,  a  state  may  issue  some  or 
all  of  the  pool  to  sources  with  credits  from 
implementing  NOx  reductions  in  an  ozone 
season  beyond  any  applicable  requirements 
of  the  CAA  after  September  30.  1999,  and 
before  May  31.  2004.  (i.e.,  early  reductions). 
This  will  allow  sources  that  cannot  install 
controls  prior  to  May  31,  2004,  to  purchase 


other  sources'  early  reduction  credits  in  order 
to  comply.  Note  that  while  South  Carolina 
offers  the  opportunity  for  sources  to  earn 
early  reduction  credits  in  the  2000  ozone 
season  (early  reduction  credits  may  only  be 
issued  for  reductions  made  above  and 
beyond  any  requirements  under  the  CAA), 
this  presumes  monitoring  according  to  part 
75,  subpart  H,  to  establish  a  baseline  in  the 
ozone  season  prior  to  the  year  for  which  early 
reduction  credits  are  requested.  Second,  a 
state  may  issue  some  or  all  of  the  pool  to 
sources  that  demonstrate  a  need  for  an 
extension  of  the  May  31,  2004,  compliance 
deadline  due  to  undue  risk  to  the  supply  of 
electricity  or  other  industrial  sectors,  and 
where  early  reductions  are  not  available.  See 
40  CFR  51.121(e)(3).  In  South  Carolina's  rule, 
each  NOx  Budget  unit  for  which  the  owner 
or  operator  requests  early  reduction  credits 
shall  reduce  its  NOx  emission  rate,  for  each 
control  period  for  which  early  reduction 
credits  are  requested,  to  0.25  Ib/mmBtu  or 
less  for  a  "one  to  one"  credit.  For  reductions 
down  to  but  not  including  0.25  Ib/mmBtu 
sources  can  receive  early  reduction  credits  at 
a  rate  of  one-half  credit  for  each  ton  of  NOx 
reduction.  South  Carolina's  regulation  reads. 
"After  the  early  reduction  credits  are 
calculated,  the  crediU  shall  be  discounted  for 
units  that  do  not  reduce  down  to  0.25  lb/ 
mmBtu  so  that  for  each  ton  of  NOx  reduction 


achieved  down  to  but  not  including  0.25  lb/ 
mmBtu,  the  unit  shall  receive  one  half  credit. 
For  units  that  reduce  their  NOx  emissions 
beyond  and  including  0.25  Ib/mmBtu,  the 
credits  will  not  be  discounted  and  the  unit 
shall  receive  one  credit  for  each  ton  of  NOx 
reduction."  Since  the  net  effect  of  South 
Carolina's  rule  as  it  relates  to  early  reduction 
credit  will  keep  the  budget  at  the  proper 
value,  this  deviation  is  considered 
approvable. 

D.  What  Is  the  New  Source  Set-Aside 
Program? 

South  Carolina's  SIP  provides  for  new  unit 
set-asides  for  EGUs  and  for  non-EGUs.  DHEC 
will  establish  one  allocation  set-aside  pool 
for  each  control  period.  The  allocation  set- 
aside  pool  will  consist  of  NOx  allowances 
equal  to  four  percent  in  2004,  2005,  and 
2006,  and  three  percent  thereafter,  of  the  tons 
of  NOx  allowances  in  the  State  trading 
budget,  rounded  to  the  nearest  whole  NOx 
allowance  as  appropriate.  This  approach  to 
allocations  for  new  units  is  acceptable 
because  it  falls  within  the  flexibility  of  the 
NOx  SIP  Call  requirements  for  a  state's 
allocation  to  new  sources. 

m.  Proposed  Action 

EPA  is  proposing  to  approve  the  South 
Carolina's  SIP  revision  consisting  of  its  draft 
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NOx  Budget  Trading  Program  and  cement 
kiln  rule,  which  was  submitted  on  October 
30,  2000,  and  revised  on  July  30,  2001.  EPA 
finds  that  South  Carolina's  submittal  will  be 
fully  approvable  when  it  becomes  state- 
effective  because  it  meets  the  requirements  of 
the  Phase  I  NOx  SIP  Call. 

IV.  Administrative  Requirements: 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  this  proposed  action 
is  not  a  "significant  regulatory  action"' and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For  this 
reason,  this  action  is  also  not  subject  to 
Executive  Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect  Energy 
Supply,  Distribution,  or  Use"  (66  FR  28355, 
May  22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as  meeting 
Federal  requirements  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  state  law.  Accordingly,  the 
Administrator  certifies  that  this  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does  not 
impose  any  additional  enforceable  duty 
beyond  that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public  Law 
104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes,  or  on 
the  distribution  of  power  and  responsibilities 
between  the  Federal  Government  and  Indian 
tribes,  as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This  action 
also  does  not  have  Federalism  implications 
because  it  does  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and  the 
States,  or  on  the  distribution  of  power  and 
responsibilities  among  the  various  levels  of 
government,  as  specified  in  Executive  Order 
13132  (64  FR  43255,  August  10,  1999).  This 
action  merely  proposes  to  approve  a  state 
rule  implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and  responsibilities 
established  in  the  Clean  Air  Act.  This 
proposed  rule  also  is  not  subject  to  Executive 
Order  13045  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997),  because 
it  is  not  economically  significant. 

In  reviewing  SIP  submissions,  EPA's  role  is 
to  approve  state  choices,  provided  that  they 
meet  the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior  existing 
requirement  for  the  State  to  use  voluntary 
consensus  standards  (VCS),  EPA  has  no 
authority  to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for  EPA, 
when  it  reviews  a  SIP  submission,  to  use  VCS 
in  place  of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air  Act. 


Thus,  the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C.  272 
note)  do  not  apply.  This  proposed  approval 
of  the  South  Carolina  NOx  Budget  Trading 
Program  does  not  impose  an  information 
collection  burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44  U.S.C. 
3501  et  seq.]. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Nitrogen  dioxide, 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  April  1,2002. 
A.  Stanley  Meiburg. 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  02-8685  Filed  4-9-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Region  2  Docket  No.  PR8-239,  FRL-716»- 
5] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Commonwealth  of  Puerto 
Rico 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  Rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve 
the  Section  111(d)  plan  submitted  by 
the  Commonwealth  of  Puerto  Rico,  for 
the  purpose  of  implementing  and 
enforcing  the  emission  guidelines  for 
existing  mimicipal  solid  waste  landfills. 
The  plan  was  submitted  to  fulfill 
requirements  of  the  Clean  Air  Act  (the 
Act).  The  Puerto  Rico  plan  establishes 
emission  limits  for  existing  municipal 
solid  waste  landfills,  and  provides  for 
the  implementation  and  enforcement  of 
those  limits. 

DATES:  Comments  must  be  received  on 
or  before  May  10,  2002. 
ADDRESSES:  Comments  should  be 
mailed  to  Raymond  W.  Werner,  Chief, 
Air  Programs  Branch,  Environmental 
Protection  Agenicy,  Region  11,  290 
Broadway,  25th  Floor,  New  York,  NY 
10007-1866.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations:  Division  of  Environmental 
Planning  and  Protection,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  11,  290  Broadway,  25th 
Floor.  New  York.  NY  10007-1866; 


Environmental  Protection  Agency. 
Region  II,  Caribbean  Environmental 
Protection  Division,  Centre  Europa 
Building,  Suite  417, 1492  Ponce  De 
Leon  Avenue,  Stop  22,  San  Juan,  Puerto 
Rico  00907-4127;  and  the  Puerto  Rico 
Environmental  Quality  Board,  National 
Plaza  Building,  431  Ponce  De  Leon 
Avenue,  Hato  Rey,  Puerto  Rico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Demian  P.  Ellis  at  (212)  637-3713,  or  by 
e-mail  at  ellis.demian@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
document  is  divided  into  Sections  I — V. 
and  answers  the  questions  posed  below: 

I.  General  Provisions 

•  What  action  is  being  taken  by  the 
Environmental  Protection  Agency  (EPA)    • 
today? 

•  What  is  a  State  111(d)  plan? 

•  What  pollutants  will  this  action  control? 

•  What  are  the  expected  environmental 
and  public  health  benefits  from  controlling 
municipal  solid  waste  (MSW)  landHII  gas 
emissions? 

n.  Federal  Requirements  the  Puerto  Rico 
111(d)  Plan  Must  Meet  for  Approval 

•  What  general  EPA  requirements  must 
Puerto  Rico  meet  to  receive  approval  of  its 
MSW  landfill  111(d)  plan? 

•  What  does  the  Puerto  Rico  plan  contain? 

•  Does  the  Puerto  Rico  plan  meet  all  EPA 
requirements  for  approval? 

m.  Requirements  for  AfCected  MSW  Landfill 
Owners/Operators  Must  Meet 

•  How  does  a  MSW  landfill  determine  if 
it  is  subject  to  the  Puerto  Rico  111(d)  plan? 

•  What  general  requirements  must  a 
facility  meet  as  an  affected  landfill  owner/ 
operator  that  is  subject  to  the  EPA  approved 
Puerto  Rico  plan? 

•  If  a  landfill  is  subject  to  the  plan's 
requirement  for  installation  of  a  landfill  gas 
collection  and  control  system,  what 
emissions  limits  must  it  meet,  and  in  what 
time  frame? 

•  Are  there  any  operational  requirements 
for  an  installed  landfill  gas  collection  and 
control  system? 

•  What  are  the  testing,  monitoring,  record 
keeping,  and  reporting  requirements  for  a 
landfill? 

•  Is  a  landfill  owner/operator  required  to 
apply  for  a  Title  V  permit? 

•  If  the  capacity  of  a  landfill  is  modified 
or  expanded,  what  additional  requirements 
must  it  meet? 

IV.  Conclusion 

V.  Administrative  Requirements 

L  General  Provisions 

What  Action  Is  Being  Taken  by  the  EPA 
Today? 

EPA  is  proposing  to  approve  the 
Commonwealth  of  Puerto  Rico  MSW 
landfill  Clean  Air  Act  (the  Act)  Section 
111(d)  plan,  as  submitted  by  the  Puerto 
Rico  Environmental  Quality  Board 
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possibly  a  NMOC  emissions  rate  report. 
If  the  design  capacity  of  the  landfill  is 


design  capacity  report,  and  Title  V 
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(EQB),  on  February  20,  2001.  for  the 
implementation  of  EPA's  emission 
giiidelines  for  existing  mimicipal  solid 
waste  (MSW)  landfills.  Once  the  state 
plan  is  approved,  affected  sources  will 
become  subject  to  the  state  plan  and  no 
longer  be  subject  to  the  federal  plan. 

What  Is  a  State  111(d)  Plan? 

A  State  111(d)  plan  is  a  plan  which 
implements  emission  guidelines  for 
designated  pollutants  and  facilities. 
Under  Section  111(d),  EPA  is  required 
to  establish  procedures  for  state 
submittal  and  EPA  approval  of  state 
plans  that  implement  state  adopted 
emissions  guidelines,  promulgated  by 
EPA,  for  the  control  of  designated 
pollutants  and  facilities.  State  plans, 
when  approved  by  EPA,  implement  and 
provide  for  federal  enforcement  of  the 
emission  guidelines  requirements.  For 
the  purposes  of  the  Act,  Puerto  Rico  is 
treated  as  a  state. 

What  Pollutants  Will  This  Action 
Control? 

The  emission  guidelines  promulgated 
by  EPA  on  March  12. 1996  (61  FR  9919) 
are  applicable  to  existing  MSW  landfills 
(i.e.,  the  designated  facilities)  that  emit 
landfill  gas.  Landfill  gas  consists 
primarily  of  carbon  dioxide,  methane, 
and  nonmethane  organic  compounds 
(NMOC).  MSW  landfills  are  the  largest 
man  made  source  of  methane  emissions 
in  the  United  States.  The  designated 
pollutant,  NMOC,  is  a  mixture  of  more 
than  100  different  compounds, 
including  volatile  organic  compounds 
(VOC),  and  hazardous  air  pollutants 
(HAP),  such  as  vinyl  chloride,  toluene, 
and  benzene.  A  collateral  benefit  in  the 
control  of  landfill  NMOC  is  the  control 
of  methane. 

What  Are  the  Expected  Environmental 
and  Public  Health  Benefits  From 
Controlling  Landfill  Gas  Emissions? 

Studies  indicate  that  MSW  landfill 
gas  emissions  at  certain  levels  can  have 
adverse  effects  on  both  public  health 
and  welfare.  EPA  presented  its  concerns 
regarding  the  health  and  welfare  effects 
of  landfill  gases  in  the  preamble  to  the 
MSW  landfill  regulations  (61  FR  9905). 
As  noted  above,  MSW  landfills  emit 
NMOC  that  contains  HAP,  and  VOC. 
including  odorous  compounds. 
Exposure  to  HAP  can  lead  to  cancer, 
respiratory  irritation,  and  damage  to  the 
nervous  system.  VOC  emissions 
contribute  to  the  formation  of  ozone 
which  can  result  in  adverse  affects  on 
human  health  and  vegetation.  Methane 
contributes  to  global  climate  change  and 
can  also  result  in  fires  or  explosions  if 
the  gas  accumulates  in  physical 
structures  on  or  off  the  landfill  site.  The 


Puerto  Rico  111(d)  plan  will  serve  to 
significantly  reduce  these  potential 
problems  associated  with  landfill  gas 
emissions. 

II.  Federal  Requirements  Puerto  Rico's 
111(d)  Plan  Must  Meet  for  Approval 

What  General  EPA  Requirements  Must 
Puerto  Rico  Meet  To  Receive  Approval 
of  Its  111(d)  Plan  (the  "plan")? 

EPA  promulgated  detailed  procedures 
for  submitting  and  approving  State 
plans  in  40  CFR  part  60,  subpart  B. 
Also,  EPA  promulgated  the  MSW 
landfill  emission  guidelines  (subpart  Cc) 
and  a  related  NSPS  (subpart  WWW)  on 
March  12,  1996,  and  amended  them 
both  on  June  16,  1998  and  February  24. 
1999.  The  Puerto  Rico  plan  must  meet 
the  requirements  of  (1)  40  CFR  part  60. 
subpart  Cc.  60.30c  through  60.36c.  and 
the  related  subpart  WWW.  In  addition, 
under  40  CFR  part  60,  subpart  B,  60.23 
through  26,  a  state  plan  submitted  for 
EPA  approval  under  the  landfill 
emission  guidelines  must  demonstrate 
that  it  has  adequate  resources  and  the 
legal  authority  to  administer  and 
enforce  the  program.  The  EQB  has  made 
such  a  demonstration. 

States  were  required  to  submit  their 
MSW  landfill  l\ll(d)  plans  to  EPA  on 
December  12, 1996.  As  a  result  of 
litigation  over  the  landfill  rule,  on 
November  13, 1997,  EPA  issued  a  notice 
of  proposed  settlement  in  National 
Solid  Wastes  Management  Association 
V.  Browner,  et  al.  No.  96-1152  (D.C. 
Cir),  in  accordance  with  Section  113(g) 
of  the  Act.  42  U.S.C.  Section  7413(g). 
See  62  FR  60898.  November  13. 1997. 
Pursuant  to  the  proposed  settlement 
agreement.  EPA  published,  in  the 
Federal  Register,  a  direct  final 
rulemaking  on  June  16, 1998,  in  which 
EPA  amended  40  CFR  part  60,  subparts 
Cc  and  WWW,  to  add  clarifying 
language,  to  make  editorial 
amendments,  and  to  correct 
typographical  errors.  The  proposed 
settlement  did  not  vacate  or  void  the 
March  12, 1996  MSW  landfill  emission 
guidelines  or  NSPS.  See  63  FR  32743- 
32753,  32783-32784.  In  part,  these 
amendments  clarified  the  emission 
guidelines  regulatory  text  with  respect 
to  landfill  applicability  (i.e.,  mass  and 
volume)  and  Title  V  permit 
requirements.  On  February  24, 1999  (64 
FR  9258),  EPA  amended  the  MSW 
landfill  rule  to  further  clarify  the 
regulatory  text  and  correct  errors  with 
respect  to  the  due  date  for  the  submittal 
of  the  initial  landfill  design  capacity 
and  emissions  rate  reports,  and  the 
definition  of  landfill  "modification."  In 
summary,  these  amendments  result  in 
four  substantive  emission  guidelines 


changes:  (1)  Landfill  mass  "and" 
volume  applicability  threshold 
language,  (2)  timely  Title  V  permit 
appUcations,  (3)  the  definition  of 
landfill  "modification,"  and  (4)  the  due 
date  for  submittal  of  initial  design 
capacity  and  NMOC  emissions  rate 
reports.  Additional  technical  corrections 
to  the  NSPS  were  published  on  April 
10,  2000  (65  FR  18906). 

What  Does  the  Puerto  Rico  Plan 
Contain? 

Consistent  with  the  requirements  of 
subparts  B  and  Cc.  as  amended,  the 
Puerto  Rico  Plan  contains  the  following: 

1.  A  demonstration  of  the 
Commonwealth's  legal  authority  to 
implement  the  Section  1 1 1  (d)  plan; 

2.  A  demonstration  of  the 
Commonwealth's  legal  authority  to 
enforce  the  Section  111(d)  plan; 

3.  A  list  of  known  MSW  landfills 
including  NMOC  emissions  rate 
estimates; 

4.  A  regulation  requiring  installation 
of  emission  collection  and  control 
equipment  which  is  no  less  stringent 
than  the  requirements  in  subpart  Cc; 

5.  A  description  of  the  process  Puerto 
Rico  will  use  to  review  and  approve 
site-specific  gas  collection  and  control 
design  plans; 

6.  Compliance  schedules  for  each 
source  that  requires  final  compliance  no 
later  than  that  required  in  EPA's 
November  8.  1999  Federal  111(d)  plan 
(64  FR  60703).  to  which  Puerto  Rico  is 
currently  subject; 

7.  Requirements  for  sources  to  test, 
monitor,  keep  records,  and  report  to 
Puerto  Rico; 

8.  Records  of  the  public  hearings  on 
the  Commonwealth's  Plan;  and 

9.  A  provision  for  the 
Commonwealth's  submittal  to  EPA  of 
annual  reports  on  Puerto  Rico's  progress 
in  the  enforcement  of  its  plan. 

The  reader  is  referred  to  the  technical 
support  docujnent  (TSD)  for  further 
details  on  Puerto  Rico's  plan. 

Does  the  Puerto  Rico  Plan  Meet  All  EPA 
Requirements  for  Approval? 

Yes.  EPA  has  reviewed  Puerto  Rico's 
Section  111(d)  plan  for  existing  MSW 
landfills  against  the  requirements  of  40 
CFR  part  60.  subparts  B  and  Cc  and 
finds  that  it  has  satisfied  the 
requirements  for  a  MSW  landfill  111(d) 
plan  submittal. 

Although  an  issue  regarding 
applicability  and  enforceability  had 
been  previously  identified,  Puerto  Rico 
has  addressed  this  issue  to  EPA's 
satisfaction.  Specifically,  Puerto  Rico 
had  inadvertently  omitted  certain 
language  from  the  definition  of 
"modification"  included  in  the 
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referenced  in  the  PREQB  landfill 


submittal.  Therefore,  based  upon  the  1999),  requires  EPA  to  develop  an 

rationale  discussed  herein  and  in  accountable  process  to  ensure 
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emission  guidelines  (as  revised  on 
February  24. 1999).  To  address  this 
issue.  Puerto  Rico  subsequently  revised 
itB  definition  to  conform  with  the 
complete  definition  provided  in  the 
emission  guidelines.  Therefore.  EPA  is 
proposing  to  approve  the  Puerto  Rico 
plan.  Details  regarding  the  approvability 
of  plan  elements  are  included  earlier  in 
this  notice  and  in  the  TSD  associated 
with  this  action.  A  copy  of  the  TSD  is 
available,  upon  request,  fi'om  the  EPA 
Regional  Office  listed  in  the  ADDRESSES 
section  of  this  document. 

m.  Requirements  That  Affected  MSW 
Landfill  Owners/Operators  Must  Meet 

How  Does  a  MSW  Landfill  Determine  if 
It  Is  Subject  to  the  Puerto  Rico  111(d) 
Plan? 

If  a  facility  commenced  construction, 
reconstruction,  or  modification  of  its 
MSW  landfill  before  May  30, 1991,  and 
has  accepted  waste  at  any  time  since 
November  8, 1987,  or  the  landfill  has 
added  capacity  for  future  waste 
deposition,  then  it  is  subject  to  the 
111(d)  plan  requirements. 

What  General  Requirements  Must  a 
Facility  Meet  as  an  Affected  Landfill 
Owner/Operator  That  Is  Subject  to  the 
EPA  Approved  Puerto  Rico  Plan? 

The  plan  requires  a  facility  to  submit 
an  initial  design  capacity  report,  and 


possibly  a  NMOC  emissions  rate  report. 
If  the  design  capacity  of  the  landfill  is 
equal  to  or  greater  than  2.5  million 
megagrams  and  2.5  million  cubic  meters 
of  MSW.  the  plan  requires  the  facility  to 
also  submit,  concurrently  with  the 
design  capacity  report,  an  initial  NMOC 
emissions  rate  report.  Puerto  Rico  is 
currently  subject  to  the  federal  landfill 
plan.  40  CFR  part  62.  subpart  GGG.  As 
required  under  40  CFR  62.14355(a)  of 
the  Federal  landfill  111(d)  plan,  both 
the  initial  design  capacity  and  NMOC 
emissions  rate  reports  were  due  April  6. 
2000.  The  initial  NMOC  and  any 
subsequent  emissions  rate 
determinations  are  required  to  be 
calculated  according  to  methods 
specified  in  the  regulation.  If  the 
facility's  calculated  landfill  NMOC 
emissions  rate  were  50  megagrams  per 
year,  or  more,  then  it  is  required  to 
install  a  MSW  landfill  gas  collection 
and  control  system  that  meets  the 
design  and  operational  requirements 
specified  in  Part  VII.  which  incorporates 
all  the  pertinent  requirements  in  40  CFR 
60.759  and  60.753.  40  CFR  62.14352(e) 
of  the  federal  plan  also  requires  that  all 
Title  V  permitting  applications  for 
landfills  with  a  design  capacity  equal  to 
or  above  2.5  million  megagrams  and  2.5 
million  cubic  meters  were  to  have  been 
submitted  by  April  6.  2001.  Facilities,  as 
a  courtesy,  should  send  copies  of  the 
NMOC  emission  rate  reports,  initial 


design  capacity  report,  and  Title  V 
permit  application  required  under  the 
federal  plan  to  the  Puerto  Rico 
Environmental  Quality  Board.  Any 
compliance  timelines  which  were 
triggered  by  the  submittal  of  an  initial 
NMOC  emission  rate  report  under  the 
federal  plan  do  not  change  as  a  result  of 
EPA's  action  today. 

//  a  Landfill  Is  Subject  to  the  Plan 's 
Requirement  fur  Installation  of  a 
Landfill  Gas  Collection  and  Control 
System,  What  Emissions  Limits  Must  It 
Meet,  and  in  What  Time  Frame? 

A  facility  must  install  a  landfill  gas 
collection  and  control  system  to  reduce 
the  collected  NMOC  emissions  by  98 
weight-percent,  or  reduce  the  emissions 
from  the  control  device  to  a 
concentration  of  20  parts  per  million  by 
volume,  or  less,  for  an  enclosed 
combustor.  A  landfill's  final  compliance 
date  and  the  related  increments  of 
progress  are  dependent  upon  when  its 
annual  emissions  rate  report  initially 
shows  that  NMOC  emissions  are  50 
megagrams  per  year  or  more.  Based  on 
the  Puerto  Rico  plan  requirements 
(which  are  at  least  as  stringent  as  the 
Federal  plan  requirements  at  40  CFR 
62.14356(a)  and  (c).  except  as  provided 
in  40  CFR  62.14356(d)).  a  landfill  must 
meet  the  following  compliance  schedule 
and  increments  of  progress: 


Compliance  Schedule  and  Increments  of  Progress 


Increment 


Increment  1 
Increment  2 
Increment  3 
Increment  4 

Increment  5 
Increment  6 


Action 


Submit  a  final  control  plan 

Award  Contracts 

In.tiate  on-site  construction 
Complete  on-site  construc- 
tion. 

Rnal  compliance  

Performance  test 


Compliance  date  * 


1  year  after  report. 
20  months  after  report. 
24  months  after  report. 
30  months  after  report. 

30  months  after  report. 
36  months  after  report. 


*  Report  refers  to  the  initial  NMOC  emission  rate  report  or  the  first  annual  emission  rate  report  showing  NMOC  emissions  >  50  megagrams  per 
year.  The  initial  NMOC  emission  rate  report  is  due  90  days  after  eHective  date  of  the  Federal  Plan  or  April  6,  2000. 


For  a  landfill  with  an  initial  NMOC 
emission  rate  report  showing  50 
megagrams  per  year,  its  final 
compliance  date  according  to  the  Puerto 
Rico  plan  (which  incorporates  the  the 
federal  compliance  schedule  and 
increments  of  progress)  is  October  6. 
2002. 

Are  There  Any  Operation  Requirements 
for  an  Installed  Landfill  Gas  Collection 
and  Control  System? 

Yes.  there  are  operational 
requirements.  The  operational 
requirements  are  summarized  below: 

1.  Operate  the  collection  system 
ellheads  at  negative  pressure; 


i 


2.  Operate  the  interior  collection 
wellheads  with  a  landfill  gas 
temperature  less  than  550  degrees 
Celsius  and  with  either  a  nitrogen  level 
less  than  20  percent,  or  an  oxygen  level 
less  than  5  percent; 

3.  Operate  the  collection  system  so 
that  the  methane  gas  concentration  is 
less  than  500  parts  per  million  by 
volume  above  background  at  the  surface 
of  the  landfill; 

4.  Operate  the  collection  system  so 
that  the  coUeted  gases  are  vented  to  the 
control  system;  and 

5.  Operate  the  collection  and  control 
system  at  all  times. 


.    Details  regarding  all  operational 
requirements  are  stipulated  in  40  CFR 
part  60,  subpart  WWW,  40  CFR  60.753. 

What  Are  the  Testing,  Monitoring, 
Record  Keeping,  and  Reporting 
Requirements  for  a  Landfill? 

A  landfill's  testing,  monitoring,  record 
keeping,  and  reporting  requirements  are 
simimarized  below: 

Performance  testing,  to  determine 
compliance  with  98  weight-percent 
efficiency  or  the  20  parts  per  million  by 
volume  (ppmv)  outlet  concentration 
level,  must  be  completed  within  180    . 
days  after  construction  completion  on 
the  collection  and  control  system. 
Testing  methods  must  be  consistent 
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with  EPA  source  test  methods 
referenced  in  the  PREQB  landfill 
regulation. 

Monitoring  temperature  on  a 
continuous  basis  is  required  for 
enclosed  combustion  control  devices, 
and  flares.  Measurement  of  the  gas  flow 
rate  from  the  collection  system  to  an 
enclosed  combustion  device,  or  flare,  is 
required  at  least  once  every  15  minutes, 
unless  the  bypass  line  valves  are 
secured  in  a  closed  position.  Monthly 
monitoring  requirements  are  specified 
in  the  regulation  for  the  gas  collection 
system.  Gas  wellhead  monitored 
parameters  include  gauge  pressure, 
nitrogen  or  oxygen  concentration,  and 
temperature.  Quarterly  monitoring  is 
required  of  NMOC  surface 
concentrations. 

Reporting  requirements  relate  to 
landfill  design  capacity  and  NMOC 
emission  rates;  submittal  of  a  collection 
and  control  system  design  plan;  and 
system  start-up,  performance  testing, 
operations,  closure  notification,  and 
equipment  removal.  Records  must  be 
kept  on-site  of  maximiun  design 
capacity,  current  amount  of  solid  waste 
in-place,  year-by-year  waste  acceptance 
rate;  up-to-date  readily  accessible 
records  for  the  life  of  the  control 
equipment  of  certain  data  measured 
during  the  initial  performance  test  or 
compliance  determination;  and  control 
device  vendor  specifications  until 
removal.  Details  regarding  testing, 
monitoring,  record  keeping,  and 
reporting  requirements  within  the 
emission  guidelines  reference  the 
corresponding  sections  in  the  NSPS,  40 
CFR  part  60,  subpart  WWW  in  40  CFR 
60.754.  60.755.  60.756,  and  60.757. 

Is  a  LandfiU  Owner/Operator  Required 
To  Apply  for  a  Title  V  Permit? 

As  stated  previously,  if  a  landfill's 
design  capacity  is  equal  to  or  greater 
than  2.5  million  megagrams  and  2.5 
million  cubic  meters,  as  provided  under 
40  CFR  62.14352(e)  of  the  federal  plan, 
it  was  required  to  apply  for  a  Title  V 
permit  no  later  than  April  6,  2001. 

If  the  Capacity  of  a  Landfill  Is  Modified 
or  Expanded,  What  Additional 
Requirements  Must  It  Meet? 

Any  MSW  landfill  that  commences 
construction,  modification,  or 
reconstruction  on  or  after  May  30, 1991 
becomes  subject  to  the  EPA  new  source 
performance  standards  (NSPS)  for 
landfills,  40  CFR  part  60,  subpart 
WWW. 

IV.  Conclusion 

EPA  has  reviewed  Puerto  Rico's  MSW 
111(d)  plan  and  finds  that  it  satisfies  all 
the  requirements  for  a  111(d)  plan 


submittal.  Therefore,  based  upon  the 
rationale  discussed  herein  and  in 
further  detail  in  the  TSD  associated  with 
this  action,  EPA  is  proposing  to  approve 
the  Puerto  Rico  MSW  landfill  111(d) 
plan.  Upon  final  approval  of  the  Puerto 
Rico  111(d)  plan  for  landfills,  the 
Federal  plan  promulgated  on  November 
8, 1999,  will  no  longer  apply  in  Puerto 
Rico.  As  provided  by  40  CFR  60.28(c). 
any  revisions  to  the  Puerto  Rico  Section 
111(d)  plan  or  associated  regulations 
will  not  be  considered  part  of  the 
applicable  plan  until  submitted  by  the 
EQB  in  accordance  with  40  CFR  60.28(a) 
or  (b),  as  applicable,  and  until  approved 
by  EPA  in  accordance  with  40  CFR  part 
60.  subpart  B.  requirements. 

V.  Administrative  Requirements 


Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866. 
entitled  "Regulatory  Planning  and 
Review." 

Paperwork  Reduction  Act 

This  action  will  not  impose  any 
collection  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq..  other  than 
those  previously  approved  and  assigned 
OMB  control  number  2060-^220.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  60.35c.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Executive  Order  13045 

Protection  of  Children  from 
Envirormiental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

Executive  Order  13132 

Executive  Order  13132.  entitled 
"Federalism  "  (64  FR  43255.  August  10. 


1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6(b)  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  state  and 
local  governments,  or  EPA  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  Under  section  6(c)  of 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications  and  that  preempts  state 
law,  unless  the  Agency  consults  with 
state  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

EPA  has  concluded  that  this  rule  does 
not  have  federalism  implications.  Thus, 
the  requirements  of  sections  6(b)  and 
6(c)  of  the  Executive  Order  do  no  apply 
to  this  rule. 

Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
hidian  Tribal  Governments"  (65  FR 
67249.  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
govenmient  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 
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Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
luive  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
.  small  governmental  jurisdictions. 

This  nde  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  such  businesses  have 
already  been  subject  to  the  federal  plan, 
which  mirrors  this  rule.  Therefore, 
because  the  Federal  approval  does  not 
create  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  govenmients  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  bom  this  action. 

National  Technology  Transfer  and 
Advancement  Act 

I  Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 


and  applicable  when  developing 
programs  and  policies  imless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action. 

Today's  action  does  not  require  the 
public  to  perform  activities  conducive 
to  the  use  of  VCS. 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergoverrmiental 
relations.  Reporting  and  recordkeeping 
requirements,  Waste  treatment  and 
disposal. 

Dated:  March  28.  2002. 
William  ).  Muszynski. 
Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  02-8686  Filed  4-9-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[MD  Docket  No.  02-64;  FCC  02-92] 

Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  2002 

agency:  Federal  Communications 
Commission. 

action:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Conunissipn  is  proposing 
to  revise  its  Schedule  of  Regulatory  Fees 
in  order  to  recover  the  amoimt  of 
regulatory  fees  that  Congress  has 
required  it  to  collect  for  fiscal  year  2002. 
Section  9  of  the  Communications  Act  of 
1934,  as  amended,  provides  for  the 
aimual  assessment  and  collection  of 
regulatory  fees  imder  sections  9(b)(2) 
and  (b)(3),  respectively,  for  aimual 
"Mandatory  Adjustments"  and 
"Permitted  Amendments"  to  the 
Schedule  of  Regulatory  Fees. 

DATES:  Comments  are  due  on  or  before 
April  23,  2002.  and  reply  comments  are 
due  on  or  before  May  3,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Johnson.  Office  of  Managing 
Director  at  (202)  418-0445  or  Roland 
Helvajian.  Office  of  Managing  Director 
at  (202)  418-0444. 

SUPPLEMENTARY  INFORMATION: 
Adopted:  March  22.  2002. 
fleieased:  March  27.  2002. 
By  the  Commission: 
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I.  Introduction 

1.  By  this  Notice  of  Proposed 
Rulemaking  (NPRM),  the  Conmiission 
begins  a  proceeding  to  revise  its 
Schedule  of  Regulatory  Fees  to  collect 
the  amount  of  regulatory  fees  that 
Congress,  pursuant  to  section  9(a)  of  the 
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Communications  Act.  as  amended,  has 
required  us  to  collect  for  Fiscal  Year 
(FY)  2002.1 

2.  Congress  has  required  that  we 
collect  $218,757,000  through  regulatory 
fees  to  recover  the  costs  of  our 
competition,  enforcement,  spectrum 
management,  and  consumer  information 
activities  for  FY  2002.2  jhis  amount  is 
$18,611,000  or  approximately  9.3% 
more  than  the  amount  that  Congress 
designated  for  recovery  through 
regulatory  fees  for  FY  2001. »  We  are 
proposing  to  revise  our  fees  in  order  to 
collect  the  amount  that  Congress  has 
sf)ecified.  as  illustrated  in  a  new  fee 
schedule  in  Attachment  D. 

3.  In  proposing  to  revise  our  fees,  we 
adjusted  the  payment  xmits  and  revenue 
requirement  for  each  service  subject  to 

a  fee,  consistent  with  section  159(b)(2). 
The  current  Schedule  of  Regulatory  Fees 
is  set  forth  in  §§  1.1152  through  1.1156 
of  the  Commission's  rules.* 

n.  Backgrouad 

4.  Section  9(a)  of  the  Communications 
Act  of  1934.  as  amended,  authorizes  the 
Commission  to  assess  and  collect 
annual  regulatory  fees  to  recover  costs, 
as  determined  annually  by  Congress. 
that  it  incurs  in  carrying  out 
enforcement,  policy  and  rulemaking, 
international,  and  user  information 
activities.*  See  Attachment  G  for  a 
description  of  these  activities.  In  oiu'  FY 
1994  Fee  Order,^  we  adopted  the 
Schedule  of  Regulatory  Fees  that 
Congress  established,  and  prescribed 
rules  to  govern  payment  of  the  fees,  as 
required  by  Congress.^  Subsequently, 
we  modified  the  fee  schedule  to 
increase  the  fees  in  accordance  with  the 
amounts  Congress  required  us  to  collect 
in  each  succeeding  fiscal  year.  We  also 
amended  the  rules  governing  our 
regulatory  fee  program  based  upon  our 
prior  experience  in  administering  the 
program.* 

5.  As  noted,  for  FY  1994  we  adopted 
the  Schedule  of  Regulatory  Fees 
established  in  section  9(g)  of  the  Act. 
For  fiscal  years  after  FY  1994,  however, 
sections  9(b)(2)  and  (b)(3),  respectively, 
provide  for  "Mandatory  Adjustments" 
and  "Permitted  Amendments"  to  the 
Schedule  of  Regulatory  Fees.^  Section 
9(b)(2),  entitled  "Mandatory 
Adjustments,"  requires  that  we  revise 


'47U.S.C.  159(a). 

»  Public  Uw  107-77  and  47  U.S.C.  lS9(aH2). 
^  Assessment  and  Collection  of  Regulatory  Fees 
for  Fiscal  Year  2001.  66  FR  36177  (2001). 
447  CFR  1.1152  through  1.1156. 
»  47  U.S.C.  159(a). 
»S9FR  30984  (1994). 
'47  U.S.C  159(b).  (Dd). 
•47CFR1.1151  elseq. 
•47  U.S.C  159(b)(2).  (bH3). 


the  Schedule  of  Regulatory  Fees  to 
reflect  the  amount  that  (ingress 
requires  us  to  recover  through 
regulatory  fees.*" 

6.  Section  9(b)(3),  entitled  "Permitted 
Amendments,"  requires  that  we 
determine  annually  whether  additional 
adjustments  to  the  fees  are  warranted, 
taking  into  account  factors  that  are  in 
the  public  interest,  as  well  as  issues  that 
are  reasonably  related  to  the  payer  of  the 
fee.  These  amendments  permit  us  to 
"add,  delete,  or  reclassify  services  in  the 
Schedule  to  reflect  additions,  deletions 
or  changes  in  the  nature  of  its  services 

"11 

7.  Section  9(i)  requires  that  we 
develop  accounting  systems  necessary 
to  adjust  our  fees  pursuant  to  changes  in 
the  cost  of  regulating  various  services 
that  are  subject  to  a  fee,  and  for  other 
purposes. '2  The  Commission  is  in  the 
process  of  planning  a  new  cost 
accounting  system,  which  we  anticipate 
to  be  operational  after  sufficient  testing 
in  FY  2004.  For  FY  1997,  we  relied  for 
the  first  time  on  cost  accounting  data  to 
identify  our  regulatory  costs  and  to 
develop  our  FY  1997  fees  based  upon 
these  costs.  Also,  in  FY  1997,  we  found 
that  some  fee  categories  received 
disproportionately  high  cost  allocations. 
We  adjusted  for  these  high  cost 
allocations  by  redistributing  the  costs, 
and  maintained  a  25%  limit  on  the 
extent  in  which  service  fee  categories 
can  be  increased.  We  believed  that  this 
25%  limit  would  enable  cost-based 
service  fees  to  be  implemented  more 
gradually  over  time.  We  thought  that 
this  methodology,  which  we  continued 
to  use  for  FY  1998.  would  enable  us  to 
develop  a  regulatory  fees  schedule  that 
reflected  our  cost  of  regulation.  Over 
time,  as  the  cost  of  regulation  increases 
or  decreases,  this  methodology  would 
enable  us  to  revise  the  fee  schedule  to 
reflect  those  services  whose  regulatory 
costs  had  changed. 

8.  However,  we  found  that  developing 
a  regulatory  fee  structure  based  on 
available  flawed  cost  information 
sometimes  did  not  permit  us  to  recover 
the  amount  that  Congress  required  us  to 
collect.  In  some  instances,  the  large 
increases  in  the  cost  of  regulation  did 
not  normalize  to  an  acceptable  level.  We 
concluded  that  it  would  be  best  to 
discontinue  attempts  to  base  the  entire 
schedule  on  our  available  but  flawed 
cost  data.  Instead,  we  chose  to  base  the 
FY  1999  through  FY  2001  fees  on  the 
basis  of  "Mandatory  Adjustments"  only. 
We  have  found  no  reason  to  deviate 
bom  this  policy  for  FY  2002.  However, 


we  are  proposing  to  apply  the 
"Mandatory  Adjustments"  as  we  did  in 
FY  2001  to  better  incorporate  changes  in 
payment  units.  As  noted  above, 
however,  we  expect  to  have  a  new  cost 
accounting  system  in  place  in  FY  2004. 
Finally,  section  9(b)(4)(B)  requires  us  to 
notify  Congress  of  any  permitted 
amendments  90  days  before  those 
amendments  gs  into  effect." 

m.  Discussion 

A.  Summary  of  FY  2002  Fee 
Methodology 

9.  As  noted  above,  Congress  has 
required  that  the  Commission  recover 
$218,757,000  for  FY  2002  through  the 
collection  of  regulatory  fees, 
representing  the  costs  applicable  to  our 
enforcement,  policy  and  rulemaking, 
international,  and  user,  information 
activities.'* 

10.  In  developing  our  proposed  FY 
2(X)2  fee  schedule,  we  first  estimated  the 
niunber  of  payment  units  '*  for  FY  2002. 
Then  we  compared  the  FY  2001  revenue 
estimate  amount  to  the  $218,757,000 
that  Congress  has  required  us  to  collect 
in  FY  2002  and  pro-rated  the  difference 
among  all  the  existing  fee  categories. 
Finally,  we  divided  the  FY  2002 
payment  unit  estimates  into  the  pro- 
rated FY  2002  revenue  estimates  to 
determine  the  new  FY  2002  fees.  See 
Attachment  C. 

11.  Once  we  established  our  tentative 
FY  2002  fees,  we  evaluated  proposals 
made  by  Commission  staff  concerning 
"Permitted  Amendments"  to  the  Fee 
Schedule  and  to  our  collection 
procedures.  Collection  procedure 
matters  are  discussed  in  paragraphs  17- 
23. 

12.  Finally,  we  have  incorporated,  as 
Attachment  F.  proposed  Guidance 
containing  detailed  descriptions  of  each 
fee  category,  information  on  the 
individual  or  entity  responsible  for 
paying  a  particular  fee  and  other 
important  information  designed  to  assist 
potential  fee  payers  in  determining  the 
extent  of  their  fee  liability,  if  any.  for  FY 
2002. *«  In  the  following  paragraphs,  we 
describe  in  greater  detail  our  proposed 
methodology  for  establishing  our  FY 
2002  regulatory  fees. 


'047  U.S.C  lS9(bN2). 
»  47  U.S.C  159(b)(3). 
"47U.S.C.  159(i). 


"47  U.S.C.  159(b)(4)(B). 

•M7  U.S.C.  159(a). 

'*  Payment  units  are  the  number  of  subscribers, 
mobile  units,  pagers,  cellular  telephones,  licenses, 
call  signs,  adjusted  gross  revenue  dollars,  etc. 
which  represent  the  base  volumes  against  which  fee 
amounts  are  calculated. 

'•We  also  will  incorporate  a  similar  Attachment 
in  the  FY  2002  Report  and  Order  concluding  this 
rulemaking.  That  Attachment  will  contain  updated 
information  concerning  any  changes  made  to  the 
proposed  fees  that  will  be  adopted  in  the  FY  2002 
Report  and  Order. 
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highly  recommends  that  entities  fee  for  the  station  has  been  understated, 
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B.  Development  of  FY  2002  Fees 
i.  Adjustment  of  Payment  Units 

13.  In  calculating  FY  2002  regulatory 
fees  for  each  service,  we  adjusted  the 
estimated  payment  units  for  each 
service  to  reflect  substantial  changes  in 
payment  units  for  many  services  since 
adopting  our  FY  2001  fees.  We  obtained 
our  estimated  payment  units  through  a 
variety  of  means,  including  our  licensee 
data  bases,  actual  prior  year  payment 
records,  and  industry  and  trade  group 
projections.  Whenever  possible,  we 
verified  these  estimates  from  multiple 
sources  to  ensure  accuracy  of  these 
estimates.  Attachment  B  summarizes 
how  revised  payment  units  were 
determined  for  each  fee  category.'^ 

ii.  Calculation  of  Revenue  Requirements 

14.  We  compared  the  sum  of  all 
estimated  revenue  requirements  for  FY 
2001  to  the  amount  that  Congress  has 
required  us  to  collect  for  FY  2002 
($218,757,000),  which  is  approximately 
9.3%  more  total  revenue  than  in  FY 
2001.  We  increased  each  FY  2001  fee 
revenue  category  estimate  by  9.3%  to 
provide  a  total  FY  2002  revenue 
estimate  of  $218,757,000.  Attachment  C 
provides  detailed  calculations  showing 
how  we  determined  the  revised  revenue 
amoimts  to  be  raised  for  each  service. 

iii.  Recalculation  of  Fees 

15.  Once  we  determined  the  revenue 
requirement  for  each  service  and  class 
of  licensee,  we  divided  the  revenue 
requirement  by  the  number  of  estimated 
payment  units  (and  by  the  license  term 
for  "small"  fees)  to  obtain  actual  fee 
amoimts  for  each  fee  category.  These 
calculated  fee  amounts  were  then 
rounded  in  accordance  with  section 
9(b)(2)  of  the  Act.  See  Attachment  C. 

16.  We  examined  the  results  of  our 
calculations  to  determine  if  further 
adjustments  of  the  fees  and/or  changes 
to  payment  procedures  were  warranted 
based  upon  the  public  interest  and  other 
criteria  established  in  47  U.S.C. 
159(b)(3).  Unless  otherwise  noted 
herein,  nothing  else  in  this  proceeding 
is  intended  to  change  any  policies  or 
procedures  established  or  reaffirmed  in 
the  FY  2001  Order  (66  FR  36177). 


"  It  is  important  to  note  also  that  Congress 
required  a  revenue  increase  in  regulatory  fee 
payments  of  approximately  9.3  percent  in  FY  2002, 
which  will  not  fall  equally  on  all  payers  because 
payment  units  have  changed  in  several  services. 
When  the  number  of  payment  units  in  a  service 
increases  from  one  year  to  another,  fees  do  not  have 
to  rise  as  much  as  they  would  if  payment  units  had 
decreased  or  remained  stable.  Declining  payment 
units  have  the  opposite  effect  on  fees. 


C.  Procedures  for  Payment  of  Regulatory 
Fees 

17.  (Generally,  we  propose  to  retain 
the  procedures  that  we  have  established 
for  the  payment  of  regulatory  fees.  See 
paragraphs  18. 19.  and  20.  Section  9(f) 
requires  that  we  permit  "payment  by 
installments  in  the  case  of  fees  in  large 
amounts,  and  in  the  case  of  small 
amounts,  shall  require  the  payment  of 
the  fee  in  advance  for  a  number  of  years 
not  to  exceed  the  term  of  the  license 
held  by  the  payer."  See  47  U.S.C. 
159(f)(1).  Consistent  with  section  9(f), 
we  are  again  proposing  to  establish 
three  categories  of  fee  payments,  based  ^ 
upon  the  category  of  service  for  which 
the  fee  pajrment  is  due  and  the  amoimt 
of  the  fee  to  be  paid.  The  fee  categories 
are:  (1)  "Standard"  fees,  (2)  "large"  fees, 
and  (3)  "small"  fees. 

i.  Aimual  Pajmients  of  Standard  Fees 

18.  As  we  have  in  the  past,  we  are 
proposing  to  treat  regulatory  fee 
payments  by  certain  licensees  as 
"standard  fees"  which  are  those 
regulatory  fees  that  are  payable  in  full 
on  an  annual  basis.  Payers  of  standard 
fees  are  not  required  to  make  advance 
payments  for  their  full  license  term  and 
are  not  eligible  for  installment 
payments.  All  standard  fees  are  payable 
in  full  on  the  date  we  establish  for 
pajmient  of  fees  in  their  regulatory  fee 
category.  The  payment  dates  for  each 
regulatory  fee  category  will  be 
announced  either  in  the  Report  and 
Order  terminating  this  proceeding  or  by 
public  notice  in  die  Federal  Register 
pursuant  to  authority  delegated  to  the 
Managing  Director. 

ii.  Installment  Payments  for  Large  Fees 

19.  While  time  constraints  may 
preclude  an  opportunity  for  installment 
payments,  we  propose  that  regulatees  in 
any  category  of  service  with  a  liability 
of  $12,000  Of  more  be  eligible,  if 
practicable,  to  make  installment 
payments.  Eligibility  for  installment 
payments  will  be  based  upon  the 
amount  of  either  a  single  regulatory  fee 
payment  or  a  combination  of  fee 
payments  by  the  same  licensee  or 
regulatee.  We  propose  that  regulatees 
eligible  to  make  installment  payments 
may  submit  their  required  fees  in  two 
equal  payments  (on  dates  to  be 
annoimced)  or,  in  the  alternative,  in  a 
single  payment  on  the  date  that  their 
final  installment  pajmient  is  due. 
However,  because  of  time  constraints  in 
collecting  and  recording  the  fees,  it  is 
unlikely  that  there  will  be  sufficient 
time  for  installment  payments. 
Therefore,  regulatees  who  may  be 
eligible  to  make  installment  payments 


may  be  required,  if  time  constraint 
permits,  to  pay  these  fees  on  the  last 
date  that  fee  payments  may  be 
submitted.  The  dates  for  installment 
payments,  or  a  single  payment,  will  be 
announced  either  in  the  Report  and 
Order  terminating  this  proceeding  or  by 
public  notice  published  in  the  Federal 
Register  pursuant  to  authority  delegated 
to  the  Managing  Director. 

iii.  Advance  Payments  of  Small  Fees 

20.  As  we  have  in  the  past,  we  are 
proposing  to  treat  regulatory  fee 
payments  by  certain  licensees  as 
"small"  fees  subject  to  advance  payment 
consistent  with  the  requirements  of 
section  9(f)(2).  We  propose  that  advance 
payments  will  be  required  from 
licensees  of  those  services  that  we 
decided  would  be  subject  to  advance 
payments  in  our  FY  1994  Report  and 
Order,  and  to  those  additional  payers 
noted.'*  We  are  also  proposing  that 
payers  of  advance  fees  will  submit  the 
entire  fee  due  for  the  full  term  of  their 
licenses  when  filing  their  initial, 
renewal,  or  reinstatement  application. 
Regulatees  subject  to  a  payment  of  small 
fees  shall  pay  the  amount  due  for  the 
current  fiscal  year  multiplied  by  the 
number  of  years  in  the  term  of  their 
requested  license.  In  the  event  that  the 
required  fee  is  adjusted  following  their 
payment  of  the  fee,  the  payer  woiUd  not 
be  subject  to  the  payment  of  a  new  fee 
until  filing  an  application  for  renewal  or 
reinstatement  of  the  license.  Thus, 
payment  for  the  full  license  term  would 
be  made  based  upon  the  regulatory  fee 
applicable  at  the  time  the  application  is 
filed.  The  effective  date  for  payment  of 
small  fees  established  in  this  proceeding 
will  be  announced  in  our  Report  and 
Order  terminating  this  proceeding  or  by 
public  notice  published  in  the  Federal 
Register  per  authority  delegated  to  the 
Managing  Director. 

iv.  Deminimis  Fee  Payment  Liability 

21.  As  we  have  in  the  past,  we  are 
proposing  that  regulatees  whose  total 
regulatory  fee  liability,  including  all 
categories  of  fees  for  which  payment  is 
due  by  an  entity,  amounts  to  less  than 
$10  will  be  exempted  from  fee  payment 
in  FY  2002. 


'"  Applicants  for  new,  renewal  and  reinstatement 
licenses  in  the  following  services  will  be  required 
to  pay  their  regulatory  fees  in  advance:  Land  Mobile 
Services.  Microwave  Services,  Marine  (Ship) 
Service,  Marine  (Coast)  Service,  Private  Land 
Mobile  (Other)  Services,  Aviation  (Aircraft)  Service. 
Aviation  (Ground)  Service.  General  Mobile  Radio 
Service  (GMRS).  218-219  MHz  Service  (if  any 
applications  should  be  filed).  Rural  Radio  Service, 
and  Amateur  Vanity  Call  Signs. 
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when  the  regulatory  fees  for  wireless  authorizations  held  by  the  delinquent 

radio  services  were  amended  to  include      payor.  See  47  CFR  1.1164. 


comments  on  diskette.  These  diskettes 
should  be  submitted  to:  Terry  Johnson, 


17328 


Federal  Register /Vol.  67.  No.  69 /Wednesday.  April  10,  2002  /  Proposed  Rules 


V.  Standard  Fee  Calculations  and 
Payment  Dates 

22.  The  time  for  payment  of  standard 
fees  and  any  installment  payments  will 
be  announced  in  our  Report  and  Order 
terminating  this  proceeding  or  will  be 
published  in  the  Federal  Register 
pursuant  to  authority  delegated  to  the 
Managing  Director.  For  licensees  and 
permittees  of  Mass  Media  services,  we 
propose  that  the  responsibility  for 
payment  of  regulatory  fees  rests  with  the 
holder  of  the  permit  or  license  on 
October  1,  2001.  However,  in  instances 
where  a  Mass  Media  service  license  or 
authorization  is  transferred  or  assigned 
after  October  1,  2001.  and  arrangements 
to  pay  have  not  been  made  between  the 
two  parties,  the  fee  is  still  due  and  we 
propose  that  the  fee  shall  be  paid  by  the 
licensee  or  holder  of  the  authorization 
on  the  date  that  the  fee  payment  is  due. 
For  licensees,  permittees  and  holders  of 
other  authorizations  in  the  Common 
Carrier  and  Cable  Services  whose  fees 
are  not  based  on  a  subscriber,  unit,  or 
circuit  coimt,  we  are  proposing  that  fees 
be  paid  for  any  authorization  issued  on 
or  before  October  1.  2001.  A  pending 
change  in  the  status  of  a  license  or 
permit  that  is  not  granted  as  of  that  date 
is  not  taken  into  account,  and  the  fee  is 
based  on  the  authorization  that  existed 
on  October  1,2001. 

23.  For  regulatees  whose  fees  are 
based  upon  a  subscriber,  unit  or  circuit 
count,  such  as  cable  subscriber  services 
and  Commercial  Mobile  Radio  Service 
(CMRS)  cellular,  mobile,  and  messaging 
services,  the  number  of  a  regulatees' 
subscribers,  units  of  circuits  on 
December  31,  2001.  will  be  used  to 
calculate  the  fee  payment. '»  A  pending 
change  in  the  status  of  a  license  or 
permit  that  is  not  granted  as  of  that  date 
is  not  effective,  and  the  fee  is  based  on 
the  classification  that  existed  on  that 
date.  Where  a  license  or  authorization  is 
transferred  or  assigned  after  December 
31,  2001,  the  fee  shall  be  paid  by  the 
licensee  or  holder  of  the  authorization 
on  the  date  that  the  payment  is  due.  For 
facilities-based  common  carriers  with 
active  international  bearer  circuits,  the 
fee  is  based  on  the  circuit  coimt  as  of 
December  31,  2001. 

24.  Because  of  the  time  constraint  in 
paying  regulatory  fees,  the  Commission 


'"Cable  system  operators  are  to  compute  their 
subscribers  as  follows:  Number  of  single  family 
dwellings  +  number  of  individual  households  in 
multiple  dwelling  unit  (apartments,  condominiums, 
mobile  home  parks,  etc.)  paying  at  the  basic 
subscriber  rate  +  bulk  rate  customers  +  courtesy  and 
free  service.  Note:  Bulk-Rate  Customers  =  Total 
annual  bulk-rate  charge  divided  by  basic  annual 
subscription  rate  for  individual  households.  Cable 
system  operators  may  base  their  count  on  "a  typical 
day  in  the  last  full  week"  of  December  2001,  rather 
than  on  a  count  as  of  December  31 ,  2001. 


highly  recommends  that  entities 
submitting  more  than  twenty-five  (25) 
Form  159-C's  use  the  electronic  fee  filer 
program  when  sending  in  their 
regulatory  fee  payment.  This  will  not 
only  reduce  errors  that  can  result,  but 
also  reduce  the  amoimt  of  paperwork 
that  is  received  by  the  Commission. 
Furthermore,  as  was  the  practice  last 
year,  the  Commission  will,  for  the 
convenience  of  payers,  accept  fee 
payments  made  in  advance  of  the 
normal  formal  window  for  the  payment 
of  regulatory  fees. 

vi.  Mandatory  Use  of  FCC  Registration 
Number  (FRN) 

25.  As  a  result  of  a  Commission 
proceeding  adopted  on  August  24,  2001 
and  effective  December  3,  2001,  the  use 
of  the  FCC  Federal  Registration  Number 
(FRN)  is  now  mandatory  by  anyone 
doing  business  with  the  Commission, 
including  those  subject  to  the  regulatory 
fee  program.^"  Failure  to  follow  the 
directions  regarding  the  use  of  the  FRN 
will  result  in  a  delay  in  crediting  the 
payment  to  the  proper  account,  which 
may  result  in  the  initiation  of  a 
delinquent  collection  effort  against  the 
entity. 

vii.  Population  Count  of  AM  and  FM 
Radio  Stations 

26.  The  population  count  for  radio 
stations  is  not  derived  merely  by  a 
census  count  of  the  surrounding 
community,  but  from  a  formula  that 
incorporates  various  indices  such  as 
power,  tower  size,  class  size,  and  other 
technical  attributes.  The  methodology 
for  calculating  the  population  count  is 
listed  in  Attachment  H  of  the 
Assessment  and  Collection  of 
Regulatory  Fees,  Notice  of  Proposed 
Rulemaking,  and  Report  and  Order. 
Because  a  number  of  components  are 
used  to  calculate  the  population  city 
grade  of  each  station,  it  is  possible  that 
in  some  instances  the  calculation  of  the 
population  coimt  and  related  fee  may 
inadvertently  be  incorrectly  stated  in 
the  Mass  Media  Regulatory  Fees  Public 
Notice  that  identifies  the  radio  station 
call  signs  and  their  respective  fees. 
Therefore,  we  propose  that  if  a  licensee 
has  paid  the  fee  listed  in  the  Mass 
Media  Regulatory  Fees  Public  Notice 
and  it  is  later  determined  that  the 
population  calculation  for  the  station  is 
incorrect,  and  a  letter  verifying  the 
correct  population  count  is  provided 
fit)m  the  supplier  of  the  population 
calculation,  the  Commission  will  refimd 
the  fee  amoimt  overpaid.  Similarly,  we 
also  propose  that  if  it  is  determined  that 
the  population  calculation  and  related 


20  66  FR  47890  (September  14,  2001). 


fee  for  the  station  has  been  understated, 
and  the  Commission  obtains  verification 
of  the  correct  population  calculation 
from  the  supplier  of  the  population 
calculation,  the  Commission  will  bill 
the  licensee  for  the  difference  in  fees 
that  should  have  been  paid. 

27.  We  further  propose  that  we  will 
make  corrections  for  such  population 
calculation  errors,  whether  by  refunding 
or  billing  for  corrected  fee  amounts, 
only  for  three  (3)  fiscal  years  after  the 
error  appears  in  the  Mass  Media 
Regulatory  Fees  Public  Notice.  For 
example,  in  the  case  of  a  population 
calculation  error  resulting  in  an 
overstated  fee  amount,  if  the  Mass 
Media  Regulatory  Fees  Public  Notice  for 
FY  2002  contains  a  population 
calculation  and  related  fee  error  and  the 
licensee  provides  the  appropriate 
verification  of  the  error  before 
September  30,  2005,  the  Commission 
will  refund  the  amount  overpaid. 
Similarly,  in  a  case  where  a  population 
calculation  error  results  in  an 
understated  fee  amoimt,  if  the  Fiscal 
Year  2002  population  calculation  error 
is  discovered  and  verified  before 
September  30,  2005,  the  Commission 
will  bill  the  licensee  for  the  difference 
between  the  correct  fee  and  the  fee 
listed  in  the  Fiscal  Year  2002  Mass 
Media  Regulatory  Fees  Public  Notice. 
We  believe  that  three  years  provides  a 
reasonable  time  for  a  licensee  or  the 
Commission  to  discover  and  seek  to 
rectify  population  calculation  errors, 
and  that  limiting  the  time  for  correction 
of  fees  will  protect  both  licensees  and 
the  Government  from  being  subject  to 
indefinite  potential  obligations  to  make 
corrective  payments. 

viii.  Technical  Changes 

28.  Presently,  regulatory  fee  payments 
may  be  made  by  Visa  and  MasterCard 
credit  cards.  When  paying  by  credit 
card,  regulatees  have  two  options:  (1) 
Regulatees  may  submit  their  payment  by 
using  the  Commission's  FeeFiler  (an 
electronic  payment  system),  or  (2) 
Regulatees  may  provide  the  requested 
credit  card  information  on  the  FCC 
Form  159,  (Remittance  Advice),  and 
mail  it  to  the  address  described  in  the 
Public  Notice.  Refunds  of  regulatory 
fees  paid  by  credit  cards  are  made  hy 
check  payable  to  the  regulatory  fee 
payor.  No  refunds  are  issued  to  the  card 
processor.  To  expand  the  use  of  other 
types  of  credit  cards,  the  Commission 
proposes  to  accept  American  Express 
and  Discover  credit  cards  in  addition  to 
Visa  and  MasterCard  credit  cards. 

29.  It  has  come  to  our  attention  that 
we  did  not  make  corresponding 
revisions  to  certain  descriptive  portions 
of  §§  1.1152  and  1.1157  of  our  rules 
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when  the  regulatory  fees  for  wireless 
radio  services  were  amended  to  include 
standard  annual  regulatory  fees  based 
on  payment  units  for  Commercial 
Mobile  Radio  Service  (CMRS)  and 
CMRS  messaging.  We  propose  to  make 
the  necessary  changes  to  these 
descriptive  portions  of  §§1.1152  and 
1.1157  of  our  rules  to  reflect  that  it  is 
no  longer  the  case  that  all  regulatory  fee 
payments  for  wireless  radio  services  are 
paid  in  advance  when  applications  are 
filed. 

30.  The  Commission  incurs 
transaction  costs  when  processing 
refunds.  The  Commission  has 
determined  that,  in  some  instances,  the 
transaction  costs  outweigh  the  dollar 
amount  of  the  refund.  Therefore,  in 
terms  of  more  efficient  money 
management,  the  Commission  proposes 
that  payments  in  excess  of  an 
application  or  regulatory  fee  will  be 
refiinded  only  if  the  overpayment  is  510 
or  more. 

D.  Schedule  of  Regulatory  Fees 

31.  The  Commission's  proposed 
Schedule  of  Regulatory  Fees  for  FY  2002 
is  contained  in  Attachment  D  of  this 
NPRM. 

E.  Enforcement 

32.  As  required  in  47  U.S.C.  159(c).  an 
additional  charge  shall  be  assessed  as  a 
penalty  for  late  payment  of  any 
regulatory  fee.  A  late  payment  penalty 
of  25  percent  of  the  amount  of  the 
required  regulatory  fee  will  be  assessed 
on  the  first  day  following  the  deadline 
date  for  filing  of  these  fees.  Failure  to 
pay  regulatory  fees  and/or  any  late 
penalty  will  subject  regulatees  to 
sanctions,  including  the  provisions  set 
forth  in  the  Debt  Collection 
Improvement  Act  of  1996  ("DCIA").  The 
Commission  assesses  administrative 
processing  charges  on  delinquent  debts 
to  recover  additional  costs  incurred  in 
processing  and  handling  the  related 
debt  pursuant  to  the  DCIA  and 

§  1.1940(d)  of  the  Commission's  Rules. 
These  administrative  processing  charges 
will  be  assessed  on  any  delinquent 
regulatory  fee,  in  addition  to  the  25 
percent  late  charge  penalty.  Partial  or 
underpayment  of  regulatory  fees  are 
treated  in  the  following  manner.  The 
licensee  will  be  given  credit  for  the 
amount  paid,  but  if  it  is  later 
determined  that  the  fee  paid  is  incorrect 
or  was  submitted  after  the  deadline 
date,  the  25  percent  late  charge  penalty 
will  be  assessed  on  the  portion  that  is 
submitted  after  the  filing  window.  See 
47  CFR  1.1164.  Failure  to  pay  regulatory 
fees  can  result  in  the  initiation  of  a 
proceeding  to  revoke  any  and  all 


authorizations  held  by  the  delinquent 
payor.  See  47  CFR  1.1164. 

IV.  Procedural  Matters 

A.  Comment  Period  and  Procedures 

33.  Pursuant  to  §§  1.415  and  1.419  of 
the  Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  April  23,  2002, 
and  reply  comments  on  or  before  May 
3,  2002.  Comments  may  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.21 

34.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  e-mail  via  the 
Internet.  To  receive  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address. >"  A  sample  form 
and  directions  will  be  sent  in  reply. 

35.  Parties  who  choose  to  file  oy 
paper  must  file  an  original  and  four 
copies  of  each  filing.  Filings  can  be  sent 
by  hand  or  messenger  delivery,  by 
commercial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  mail  (although  we  continue  to 
experience  delays  in  receiving  U.S. 
Postal  Service  mail).  The  Commission's 
contractor,  Vistronix,  Inc.,  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  Commission's 
Acting  Secretary,  William  F.  Caton,  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110.  Washington,  DC  20002.  The  filing 
hours  at  this  location  will  be  8:00  a.m. 
to  7:00  p.m.  All  hand  deliveries  must  be 
held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12di  Street. 
SW..  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Acting  Secretary.  William  F.  Caton, 
Office  of  the  Secretary,  Federal 
Communications  Commission. 

36.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 


comments  on  diskette.  These  diskettes 
should  be  submitted  to:  Terry  Johnson. 
Office  of  Managing  Director,  Federal 
Communications  Commission,  445  12th 
Street,  SW..  1-C807,  Washington.  DC 
20554.  Such  a  submission  should  be  on 
a  3.5  inch  diskette  formatted  in  an  IBM 
compatible  format  using  Microsoft  TM 
Word  97  for  Windows  or  compatible 
software.  The  diskette  should  be 
accompanied  by  a  cover  letter  and 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  lead  docket 
number  in  this  case.  MD  Docket  No.  02- 
64),  type  of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy — Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor,  Qualex  International, 
445  12th  Street.  SW..  Room  CY-B402, 
Washington,  DC  20554.  Alternative 
formats  (computer  diskette,  large  print, 
audio  recording,  and  Braille)  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  voice,  (202)  418-7365  TTY,  or 
bmillin@fcc.gov.  This  NPRM  can  also  be 
downloaded  in  Microsoft  Word  and 
ASCn  formats  at  http://www.fcc.gov/ 
ccb/cpd. 

37.  The  public  may  view  the 
documents  filed  in  this  proceeding 
during  regular  business  hours  in  the 
FCC  Reference  Center,  Federal 
Communications  Commission,  Room 
CY-A257,  445  12th  Street.  S.W., 
Washington,  D.C.  20554,  and  through 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS)  http:// 
www.fcc.goWe-file/ecfs.html. 

B.  Ex  Parte  Rules 

38.  This  is  a  permit-but-disclose 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  pursuant  to  the  Commission's 
rules.22 

C.  Initial  Regulatory  Flexibility  Analysis 

39.  As  required  by  the  Regulatory 
-Flexibility  Act,^^  the  Commission  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  impact  on  small  entities  of  the 
proposals  suggested  in  this  document. 
The  IRFA  is  set  forth  as  Attachment  A. 


2>  Electronic  Filing  of  Documents  in  Rulemaking 
Proceedings.  63  FR  24 1 2 1  (May  1 , 1 998). 


"47  CFR  1.1203  and  1.1206(b). 
"See  5  U.S.C.  603. 
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Written  public  comments  are  requested 
with  respect  to  the  IRFA.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  for 
comments  on  the  rest  of  the  NPRM,  and 
must  have  a  separate  and  distinct 
heading,  designating  the  comments  as 
responses  to  the  IRFA.  The  Consumer 
and  Governmental  Affairs  Biueau 
(CGA),  Reference  Information  Center, 
shall  send  a  copy  of  this  NPRM, 
including  the  IRFA,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  the  Regulatory  Flexibility  Act. 

D.  Authority  and  Further  Information 

40.  Authority  for  this  proceeding  is 
contained  in  sections  4(i)  and  (j),  8,  9, 
and  303(r)  of  the  Commimications  Act 
of  1934,  as  amended.^*  It  is  ordered  that 
this  NPRM  is  adopted.  It  is  further 
ordered  that  the  Commission's 
Consumer  and  Governmental  Affairs 
Bureau  (CGA),  Reference  Information 
Center,  shall  send  a  copy  of  this  NPRM. 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

41.  Further  information  about  this 
proceeding  may  be  obtained  by 
contacting  the  Fees  Hotline  at  (888) 
225-5322. 

Federal  Communications  Commission. 
William  F.  Catod,  . 
Acting  Secretary. 

Attachment  A— Initial  Regulatory 
Flexibility  Analysis 

1.  As  required  by  the  Regulatory 
Flexibility  Act  {RFA),^^  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  was 
incorporated  in  the  Notice  of  Proposed 
Rulemaking.  In  the  Matter  of 
Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  2002.^^ 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  IRFA  provided  in  the 
conunent  period  section  of  the  NPRM. 
The  Commission  will  send  a  copy  of  the 
NPRM.  including  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
the  NPRM  and  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 


Register.  This  present  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  conforms  to 
the  RFA." 

I.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

2.  This  rulemaking  proceeding  is 
initiated  to  obtain  comments  concerning 
the  Commission's  proposed  amendment 
of  its  Schedule  of  Regulatory  Fees  in  the 
amotmt  of  $218,757,000,  the  amoimt 
that  Congress  has  required  the 
Commission  to  recover.  The 
Commission  seeks  to  collect  the 
necessary  amount  through  its  revised 
fees,  as  contained  in  the  attached 
Schedule  of  Regulatory  Fees,  in  the 
most  efficient  manner  possible  and 
without  imdue  burden  on  the  public. 

n.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

3.  The  IRFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  2"  The 
IRFA  defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business."  "small  organization," 
and  "small  governmental 
jurisdiction."  ^^  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
imder  the  Small  Business  Act.^o  A  small 
business  concern  is  one  which:  (1)  is 
independontly  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).^'  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  ^^  Nationwide,  as 
of  1992,  there  were  approximately 
275,801  small  organizations. ^3  "Small 
governmental  jurisdiction''^-*  generally 
means  "governments  of  cities,  counties. 


towns,  tovmships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  ^^  As  of 
1992,  there  were  approximately  85,006 
governmental  entities  in  the  United 
States. '6  This  number  includes  38,978 
coimties,  cities,  and  towns;  of  these, 
37,566,  or  96%,  have  populations  of 
fewer  than  50.000.3'"  xhe  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85.006  governmental  entities,  we 
estimate  that  81.600  (96%)  are  small 
entities.  Below,  we  further  describe  and 
estimate  the  number  of  small  entity 
licensees  and  regulatees  that  may  be 
affected  by  the  proposed  nUes,  if 
adopted. 

Cable  Services  or  Systems 

4.  The  SBA  has  developed  a 
definition  of  small  entities  for  cable  and 
other  pay  television  services,  which 
includes  .all  such  companies  generating 
$11  million  or  less  in  revenue 
annually.^"  This  definition  includes 
cable  systems  operators,  closed  circuit 
television  services,  direct  broadcast 
satellite  services,  multipoint 
distribution  systems,  satellite  master 
antenna  systems  and  subscription 
television  services.  According  to  the 
Census  Bureau  data  fit)m  1992,  there 
were  1,788  total  cable  and  other  pay 
television  services  and  1,423  had  less 
than  $11  million  in  revenue.'^ 

5.  The  Commission  has  developed  its 
own  definition  of  a  small  cable  system 
operator  for  purposes  of  rate  regulation. 
Under  the  Commission's  rules,  a  "small 
cable  company"  is  one  serving  fewer 
than  400,000  subscribers  nationwide.*" 
Based  on  our  most  recent  information, 
we  estimate  that  there  were  1,439  cable 
operators  that  qualified  as  small  cable 
system  operators  at  the  end  of  1995.'" 
Since  then,  some  of  those  companies 
may  have  grown  to  serve  over  400,000 


"47  U.S.C.  154(iH)).  159.  &  303(r). 

"5  U.S.C.  603.  The  RFA,  5  U.S.C.  601  ei.  seq.. 
has  been  amended  by  the  Contract  With  America 
Advancement  Act  of  1996.  Public  Law  104-121. 
110  Stat.  847  (1996)  (CWAAA).  Title  II  of  the 
CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 

»66  FR  19681  (April  16,  2001). 


"  5  U.S.C.  604. 

M5  U.S.C.  603(b)(3).  .^ 

2«5U.S.C.  601(6). 

«>5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15  U.S.C. 
632).  Pursuant  to  the  RFA.  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  afler 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
Register."  5  U.S.C  601(3). 

"  Small  Business  Act.  15  U.S.C  632  (1996). 

3^5  U.S.C.  601(4). 

'3 1992  Economic  Census.  U.S.  Bureau  of  the 
Census.  Table  6  (special  tabulation  of  data  under 
contract  to  Office  of  .^dvocacy  of  the  U.S.  Small 
Business  Administration). 

"47CFR  1.1162 


"5  U.S.C.  601(5). 

^•U.S.  Dept.  of  Commerce.  Bureau  of  the  Census, 
"1992  Census  of  Governments." 

"Id.  ■ 

"  13  CFR  121.201.  North  American  Industry 
aassification  System  (NAICS)  codes  51321  and 
51322. 

™  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report.  Table  2D.  NAICS  codes  51321 
and  51322  (U.S.  Bureau  of  the  Census  data  under 
contract  to  the  Office  of,Advocacy  of  the  U.S.  Small 
Business  Administration). 

*o47  CFR  76.901(e).  The  Commission  developed 
this  definition  based  on  its  determination  that  a 
small  cable  system  operator  is  one  with  annual 
revenues  of  $100  million  or  less.  Implementation  of 
Sections  of  the  1992  Cable  Act:  Rate  Regulation. 
Sixth  Report  and  Order  and  Eleventh  Order  on 
Reconsideration,  10  FCC  Red  7393  (1995).  60  FR 
10534  (Feb.  27,  1995). 

«» Paul  Kagan  Associates.  Inc.,  Cable  TV  Investor, 
Feb.  29.  1996  (based  pn  figures  for  Dec.  30. 1995). 
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subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused 
them  to  be  combined  with  other  cable 
operators.  Consequently,  we  estimate 
that  there  are  fewer  than  1,439  small 
entity  cable  system  operators. 

6.  The  Communications  Act  of  1934, 
as  amended,  also  contains  a  definition 
of  a  small  cable  system  operator,  which 
is  "a  cable  operator  that,  direcUy  or 
through  an  affiliate,  serves  in  the 
aggregate  fewer  than  1  percent  of  all 
subscribers  in  the  United  States  and  is 
not  affiliated  with  any  entity  or  entities 
whose  gross  annual  revenues  in  the 
aggregate  exceed  $250,000,000."  *2  7he 
Commission  has  determined  that  there 
are  68,980,000  subscribers  in  the  United 
States.*^  Therefore,  we  estimate  that  an 
operator  serving  fewer  than  689,800 
subscribers  shall  be  deemed  a  small 
operator,  if  its  annual  revenues,  when 
combined  with  the  total  aiinual 
revenues  of  all  of  its  affiliates,  do  not 
exceed  $250  million  in  the  aggregate.*'' 
Based  on  available  data,  we  estimate 
that  the  number  of  cable  operators 
serving  689,800  subscribers  or  less  totals 
1,450.*'^  We  do  not  request  nor  collect 
information  on  whether  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$2 50, 000, 000, *'5  and  therefore  are 
unable  at  this  time  to  estimate  more 
accurately  the  number  of  cable  system 
operators  that  would  qualify  as  small 
cable  operators  under  the  definition  in 
the  Communications  Act. 

7.  Other  Pay  Services.  Other  pay 
television  services  are  also  classified 
under  the  North  American  Industry 
Classification  System  (NAICS)  codes 
51321  and  51322,  which  includes  cable 
systems  operators,  closed  circuit 
television  services,  direct  broadcast 
satellite  services  (DBS),''^  multipoint 
distribution  systems  (MDS),*^  satellite 
master  antenna  systems  (SMATV),  and 
subscription  television  services. 


«  47  U.S.C  543(m)(2). 

"  Annual  Assessment  of  the  Status  on 
Competition  in  the  Market  for  the  Delivery  of  Video 
Programming,  CS  Docket  No.  00-132.  Seventh 
Annual  Report.  FCC  01-1  (released  January  8. 
20O1),  Table  C-1. 

"W.  47  CFR  76.1403(b). 

■•*  FCC  Announces  New  Subscriber  Count  for  the 
Definition  of  Small  Cable  Operator.  Public  Notice. 
DA-01-0158  (released  January  24.  2001). 

■•«  We  do  receive  such  information  on  a  case-by- 
case  basis  only  if  a  cable  operator  appeals  a  local 
franchise  authority's  finding  that  the  operator  does 
not  qualify  as  a  small  cable  operator  pursuant  to 
§  76.1403(b)  of  the  Commission's  rules.  See  47  CFR 
76.1403(d). 

*^  Direct  Broadcast  Services  (DBS)  are  discussed 
with  the  international  services,  infra. 

*«  Multipoint  Distribution  Services  (MDS)  are 
discussed  with  the  mass  media  services,  infra. 


Common  Carrier  Services  and  Related 
Entities 

8.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide  appears  to  be  data 
the  Commission  publishes  annually  in 
its  Telecommunications  Provider 
Locator  report,  which  encompasses  data 
compiled  fit)m  FCC  Form  499-A 
Telecommunications  Reporting 
Worksheets.''^  According  to  data  in  the 
most  recent  report,  there  are  5,679 
interstate  service  providers.^"  These 
providers  include,  inter  alia,  incumbent 
local  exchange  carriers,  competitive 
access  providers  (CAPS)/competitive 
local  exchange  carriers  (CLECs),  local 
resellers  and  other  local  exchange 
carriers,  interexchange  carriers,  operator 
service  providers,  prepaid  calling  card 
providers,  toll  resellers,  and  other  toll 
carriers. 

9.  We  have  included  small  incumbent 
local  exchange  carriers  (LECs)  s'  in  this 
present  RFA  analysis.  As  noted  above, 

a  "small  business"  under  the  RFA  is  one 
that,  inter  alia,  meets  the  pertinent 
small  business  size  standard  (e.g.,  a 
telephone  communications  business 
having  1,500  or  fewer  employees),  and 
"is  not  dominant  in  its  field  of 
operation."  "  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.^^  vVe  have 
therefore  included  small  incumbent 
LECs  in  this  IRFA  analysis,  although  we 
emphasize  that  this  IRFA  action  has  no 
effect  on  Commission  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

10.  Total  Number  of  Telephone 
Companies  Affected.  The  Census 
Bureau  reports  that,  at  the  end  of  1992, 


^spCC.  Common  Carrie  Bureau.  Industry 
Analysis  Division.  Telecommunications  Provider 
Locator.  Table  1  (November  2001). 

5"  FCC.  Telecommunications  Provider  Locator  at 
Table  1. 

5'  See  47  U.S.C  251(h)  (defining  "incumbent  local 
exchange  carrier"). 

52  5  U.S.C.  601(3). 

"  Letter  from  lere  W.  Glover.  Chief  Counsel  for 
Advocacy,  SBA,  to  William  E.  Kennard,  Chairman. 
FCC  (May  27. 1999).  The  Small  Business  Act 
contains  a  definition  of  "small  business  concern," 
which  the  RFA  incorporates  into  its  own  definition 
of  "small  business."  See  15  U.S.C.  632(a)  (Small 
Business  Act);  5  U.S.C.  601(3)  (RFA).  SBA 
regulations  interpret  ""small  business  concern"  to 
include  the  concept  of  dominance  on  a  national 
basis.  13  CFR  121.102(b).  Since  1996.  out  of  an 
abundance  of  caution,  the  Commission  has 
included  small  incumbent  LECs  in  its  regulatory 
flexibility  analyses.  See.  e.g..  Implementation  of  the 
Local  Competition  Provisions  of  the 
Telecommunications  Act  of  1996.  CC  Docket.  96- 
98,  First  Report  and  Order.  11  FCC  Red  15499. 
16144-45  (1996).  61  FR  45476  (Aug.  29. 1996). 


there  were  3,497  firms  engaged  in 
providing  telephone  services,  as  defined 
therein,  for  at  least  one  year.^*  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
operator  service  providers,  pay 
telephone  operators,  and  resellers.  It 
seems  certain  that  some  of  these  3,497 
telephone  service  firms  may  not  qualify 
as  small  entities  or  small  incumbent 
LECs  because  they  are  not 
"independently  owned  and 
operated."  ^^  It  seems  reasonable  to 
conclude  that  fewer  than  3,497 
telephone  service  firms  are  small  entity 
telephone  service  firms  or  small 
incumbent  LECs  that  may  be  affected  by 
the  proposed  rules,  if  adopted. 

1 1 .  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.5S  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
(wireless)  company  is  one  employing  no 
more  than  1,500  persons.^^  All  but  26  of 
the  2,321  non-radiotelephone  (wireless) 
companies  listed  by  the  Census  Bureau 
were  reported  to  have  fewer  than  1,000 
employees.  Even  if  all  26  of  the 
remaining  companies  had  more  than 
1,500  employees,  there  would  still  be 
2,295  non-radiotelephone  (wireless) 
companies  that  might  qualify  as  small 
entities  or  small  incumbent  LECs. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  we  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  nimiber  of  wireline 
carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  imder  SBA's  definition. 
Therefore,  we  estimate  that  fewer  than 
2,295  small  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies  are  small  entities 
or  small  incumbent  LECs  that  may  be 
affected  by  the  proposed  rules,  if 
adopted. 

12.  Local  Exchange  Carriers  (LECS). 
Competitive  Access  Providers  (CAPsj, 
Interexchange  Carriers  (IXCs),  Operator 
Service  Providers  (OSPs),  Payphone 


"U.S.  Department  of  Commerce.  Bureau  of  the 
Census.  1992  Census  of  Transportation. 
Communications,  and  Utilities:  Establishment  and 
Firm  Size,  at  Firm  Size  1-123  (1995)  (1992  Census]. 

=5  See  generally  15  U.S.C.  632(a)(1). 

5»  J  992  Census,  supra,  at  Firm  Size  1-123. 

5'  13  CFR  121.201.  NAICS  codes  51331.  51333. 
and  51334. 
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defines  a  television  broadcasting  station 
that  has  $10.5  million  or  less  in  annual 


25.  Additionally,  the  SBA  defines  a 
radio  broadcasting  station  that  has  $5 


stations  (LPTV).««  Given  the  nature  of 
this  service,  we  wrill  presume  that  all 
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Providers,  and  Resellers.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  for  small  LECs,  competitive 
access  providers  (CAPs),  interexchange 
carriers  (IXCs).  operator  service 
providers  (OSPs),  payphone  providers, 
or  resellers.  The  closest  applicable 
definition  for  these  carrier-types  under 
SBA  rules  is  for  telephone 
commimications  companies  other  than 
radiotelephone  (wireless)  companies. s* 
The  most  reliable  source  of  information 
that  we  know  regarding  the  number  of 
these  carriers  nationwide  appears  to  be 
the  data  that  we  collect  annually  in 
connection  with  the  FCC  499-A 
Telecommimications  Reporting 
Worksheets.53 

According  to  our  most  recent  data, 
there  are  1,329  incumbent  and  other 
LECs,  532  CAPs  and  competitive  local 
exchange  carriers  (CLECs).  229  KCs,  22 
OSPs,  936  payphone  providers,  32 
prepaid  calling  card  providers,  38  other 
toll  carriers,  and  710  local  and  toll 
resellers.*"  Although  it  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  these 
carriers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Therefore,  we  estimate  that 
there  are  fewer  than  1,329  small  entity 
incumbent  and  other  LECs,  532  CAPs/ 
CLECs,  229  IXCs,  22  OSPs,  936 
payphone  providers,  and  710  local  and 
toll  resellers,  32  prepaid  calling  card 
providers,  and  38  other  toll  carriers  that 
may  be  affected  by  the  proposed  rules, 
if  adopted. 

International  Services 

13.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  licensees  in  the 
international  services.  Therefore,  the 
applicable  definition  of  small  entity  is 
generally  the  definition  imder  the  SBA 
rules  applicable  to  Commvmications 
Services,  Not  Elsewhere  Classified 
(NEC).6>  This  definition  provides  that  a 
small  entity  is  expressed  as  one  with 
$11.0  million  or  less  in  annual 
receipts.*^  According  to  the  Census 
Bureau,  there  were  a  total  of  848 
communications  services  providers. 


"13  CFR  121.201.  NAICS  codes  51331,  51333. 
and  51334. 

**  See  Telecommunications  Provider  Locator  at 
Table  1. 

*°  Telecommunications  Provider  Locator  at  Table 
1.  The  total  for  resellers  includes  both  toll  resellers 
and  local  resellers. 

■>  An  exception  is  the  Direct  Broadcast  Satellite 
(DBS)  Service,  infra. 

« 13  CFR  121.201,  NAICS  codes  48531,  513322. 
51334.  and  51339. 


NEC,  in  operation  in  1992,  and  a  total 
of  775  had  annual  receipts  of  less  than 
$10.0  million."^  The  Census  report  does 
not  provide  more  precise  data. 

14.  International  Broadcast  Stations. 
Commission  records  show  that  there  are 
approximately  19  international  high 
frequency  broadcast  station 
authorizations.  We  do  not  request  nor 
collect  annual  revenue  information,  and 
are  unable  to  estimate  the  number  of 
international  high  fiequency  broadcast 
stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 
However,  the  Commission  estimates 
that  only  six  international  high 
frequency  broadcast  stations  are  subject 
to  regulatory  fee  payments. 

15.  International  Public  Fixed  Radio 
(Public  and  Control  Stations).  There  is 
one  licensee  in  this  service  subject  to 
payment  of  regulatory  fees,  and  the 
licensee  does  not  constitute  a  small 
business  under  the  SBA  definition. 

16.  Fixed  Satellite  Transmit/Receive 
Earth  Stations.  There  are  approximately 
4,303  earth  station  authorizations,  a 
portion  of  which  are  Fixed  Satellite 
Transmit/Receive  Earth  Stations.  We  do 
not  request  nor  collect  annual  revenue 
information,  and  are  imable  to  estimate 
the  niunber  of  the  earth  stations  that 
would  constitute  a  small  business  under 
the  SBA  definition. 

17.  Fixed  Satellite  Small  Transmit/ 
Receive  Earth  Stations.  There  are 
approximately  4,303  earth  station 
authorizations,  a  portion  of  which  are 
Fixed  Satellite  Small  Transmit/Receive 
Earth  Stations.  We  do  not  request  nor 
collect  annual  revenue  information,  and 
are  unable  to  estimate  the  number  of 
fixed  small  satellite  transmit/receive 
earth  stations  that  would  constitute  a 
small  business  under  the  SBA 
definition. 

18.  Fixed  Satellite  Very  Small 
Aperture  Terminal  (VSAT)  Systems. 
These  stations  operate  on  a  primary 
basis,  and  frequency  coordination  with 
terrestrial  microwave  systems  is  not 
required.  Thus,  a  single  "blanket" 
application  may  be  filed  for  a  specified 
number  of  small  antennas  and  one  or 
more  hub  stations.  There  are  485  current 
VSAT  System  authorizations.  We  do  not 
request  nor  collect  annual  revenue 
information,  and  are  unable  to  estimate 
the  number  of  VSAT  systems  that  would 
constitute  a  small  business  under  the 
SBA  definition. 

19.  Mobile  Satellite  Earth  Stations. 
There  are  21  licensees.  We  do  not 


request  nor  collect  annual  revenue 
information,  and  are  unable  to  estimate 
the  number  of  mobile  satellite  earth 
stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 

20.  Radio  Determination  Satellite 
Earth  Stations.  There  are  four  licensees. 
We  do  not  request  nor  collect  annual 
revenue  information,  and  are  unable  to 
estimate  the  nimiber  of  radio 
determination  satellite  earth  stations 
that  would  constitute  a  small  business 
under  the  SBA  definition. 

21.  Space  Stations  (Geostationary). 
There  are  presently  an  estimated  71 
Geostationary  Space  Station 
authorizations.  We  do  not  request  nor 
collect  aimual  revenue  information,  and 
are  unable  to  estimate  the  number  of 
geostationary  space  stations  that  woidd 
constitute  a  small  business  under  the 
SBA  definition. 

22.  Space  Stations  (Non- 
Geostationary).  There  are  presenUy  six 
Non-Geostationary  Space  Station 
authorizations.  We  do  not  request  nor 
collect  annual  revenue  information,  and 
are  imable  to  estimate  the  number  of 
non-geostationary  space  stations  that 
would  constitute  a  small  business  under 
the  SBA  definition. 

23.  Direct  Broadcast  Satellites. 
Because  DBS  provides  subscription 
services,  DBS  falls  within  the  SBA- 
recognized  definition  of  "Cable  and 
Other  Pay  Television  Services.**  *"  This 
definition  provides  that  a  small  entity  is 
one  with  $11.0  million  or  less  in  annual 
receipts."^  Currently,  there  are  nine  DBS 
authorizations,  though  there  are  only 
two  DBS  companies  in  operation  at  this 
time.  We  do  not  request  nor  collect 
annual  revenue  information  for  DBS 
services,  and  are  unable  to  determine 
the  number  of  DBS  operators  that  would 
constitute  a  small  business  under  the 
SBA  definition. 

Mass  Media  Services 

24.  Commercial  Radio  and  Television 
Services.  The  proposed  rules  and 
policies  will  apply  to  television 
broadcasting  licensees  and  radio 
broadcasting  licensees. ^^  The  SBA 


"  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report.  Table  2D.  NAICS  codes  48531. 
513322.  51334.  and  513391  (U.S.  Bureau  of  the 
Census  data  under  contract  to  the  Office  of 
Advocacy  of  the  U.S.  Small  Business 
Administration). 


"13  CFR  121.201.  NAICS  codes  51321  and   • 
51322. 

»5 13  CFR  121.201,  NAICS  codes  51321  and 
51322. 

»»  While  we  tentatively  believe  that  the  SBA's 
definition  of  "small  business"  greatly  overstates  the 
number  of  radio  and  television  broadcast  stations 
that  are  small  businesses  and  is  not  suitable  for 
purposes  of  determining  the  impact  of  the  proposals 
on  small  television  and  radio  stations,  for  purposes 
of  this  NPRM  we  utilize  the  SBA's  definition  in 
determining  the  number  of  small  businesses  to 
which  the  proposed  rules  would  apply.  We  reserve 
the  right  to  adopt,  in  the  future,  a  more  suitable 
definition  of  "small  business"  as  applied  to  radio 
and  television  broadcast  stations  or  other  entities 
subject  to  the  proposed  rules  in  this  NPRM.  and  to 
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defines  a  television  broadcasting  station 
that  has  $10.5  million  or  less  in  annual 
receipts  as  a  small  business.^^ 
Television  broadcasting  stations  consist 
of  establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services.^* 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.*^  Also 
included  are  establishments  primarily 
engaged  in  television  broadcasting  and 
which  produce  taped  television  program 
materials.^"  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  another  NAICS 
number.''!  There  were  1,509  television 
stations  operating  in  the  nation  in 
1992.^2  That  number  has  remained 
fairly  constant  as  indicated  by  the 
approximately  1,686  operating 
television  broadcasting  stations  in  the 
nation  as  of  September  30,  2001.^3  For 
1992.^*  the  number  of  television 
stations  that  produced  less  than  $10.0 
million  in  revenue  was  1.155 
establishments.  ^5  Only  commercial 
stations  are  subject  to  regulatory  fees. 


consider  further  the  issue  of  the  number  of  small 
entities  that  are  radio  and  television  broadcasters  or 
other  small  media  entities.  See  Report  and  Order  in 
MM  Docket  No.  93-48  (Children's  Television 
Proffammingh  11  FCC  Red  10660.  10737-38  (1996). 
61  FR  43981  (Aug.  27,  1996).  citing  5  U.S.C.  601(3). 
e'  13  CFR  121.201.  NAICS  code  51312. 
»"  Economics  and  Statistics  Administration, 
Bureau  of  Cen.«ms.  U.S.  Department  of  Commerce, 
1992  Census  of  Transportation.  Communications 
arid  Utilities,  Establishment  and  Firm  Size.  Series 
UC92-S-1,  Appendix  A-9  (1995)  (1992  Census. 
Series  UC92-S-1). 

»» Id.;  see  Executive  Office  of  the  President,  Office 
of  Management  and  Budget.  Standard  Industrial 
Classification  Manual  (1987),  at  283,  which 
descritjes  "Television  Broadcasting  Stations"  (SIC 
code  4833,  now  NAICS  code  51312)  as: 

Establishments  primarily  engaged  in  broadcasting 
visual  programs  by  television  to  the  public,  except 
cable  and  other  pay  television  services.  Included  in 
this  industry  are  commercial,  religious,  educational 
and  other  television  stations.  Also  included  here  are 
establishments  primarily  engaged  in  television 
broadcasting  and  which  produce  taped  television 
program  materials. 

™  1992  Census,  Series  UC92S-1,  at  Appendix 
A-9. 

"  Id..  NAICS  code  51211  (Motion  Picture  and 
Video  Tape  Production):  NAICS  51229  (Theatrical 
Producers  and  Miscellaneous  Theatrical  Services) 
(producers  of  live  radio  and  television  programs). 

"  FCC  News  Release  No.  31327  (January  13, 
1993);  1992  Census,  Series  UC92-S-1,  at  Appendix 
A-9. 

"  FCC  News  Release.  "Broadcast  Station  Totals  as 
of  September  30,  2001." 

'*  A  census  to  determine  the  estimated  number  of 
Communications  establishments  is  performed  every 
five  years,  in  years  ending  with  a  "2"  or  "7."  See 
1992  Census.  Series  UC92-S-1.  at  HI. 

"  The  amount  of  $10  million  was  used  to 
estimate  the  number  of  small  business 
establishments  because  the  relevant  Census 
categories  stopped  at  $9,999,999  and  began  at 
$10,000,000.  No  category  for  $10.5  million  existed. 


25.  Additionally,  the  SBA  defines  a 
radio  broadcasting  station  that  has  $5 
million  or  less  in  annual  receipts  as  a 
small  business.  ^^  A  radio  broadcasting 
station  is  an  establishment  primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public.^^  Included  in  this 
industry  are  commercial,  religious, 
educational,  and  other  radio  stations.'* 
Radio  broadcasting  stations,  which 
primarily  are  engaged  in  radio 
broadcasting  and  which  produce  radio 
program  materials,  are  similarly 
included.'^  However,  radio  stations 
which 'are  separate  estabUshments  and 
are  primarily  engaged  in  producing 
radio  program  material  are  classified 
imder  another  NAICS  number.®"  The 
1992  Census  indicates  that  96  percent 
(5.861  of  6,127)  of  radio  station 
establishments  produced  less  than  $5 
million  in  revenue  in  1992.8^  Official 
Commission  records  indicate  that  at 
total  of  11,334  individual  radio  stations 
were  operating  in  1992.^2  a.s  of 
September  30,  2001,  Commission 
records  indicate  that  a  total  of  13,012 
radio  stations  were  operating,  of  which 
8,285  were  FM  stations. ^^  Only 
commercial  stations  are  subject  to 
regulatory  fees. 

26.  The  rules  may  affect  an  estimated 
total  of  1,230  television  stations, 
approximately  1,281  of  which  are 
considered  small  businesses.®*  The 
revised  rules  will  also  affect  an 
estimated  total  of  10.819  radio  stations, 
approximately  12,209  of  which  are 
small  businesses.*^  These  estimates  may 
overstate  the  number  of  small  entities 
because  the  revenue  figures  on  which 
they  are  based  do  not  include  or 
aggregate  revenues  from  non-television 
or  non-radio  affiliated  companies.  There 
are  also  2.256  low  power  television 


Thus,  the  number  is  as  accurate  as  it  is  possible  to 
calculate  with  the  available  information. 

'6 13  CFR  121.201,  NAICS  codes  513111  and 
513112. 

"  1992  Census.  Series  UC92-S-1.  at  Appendix 
A-9.  ■ 

^'Id. 

■'^Id. 

«>ld. 

■'  The  Census  Bureau  counts  radio  stations 
located  at  the  same  facility  as  one  establishment. 
Therefore,  each  co-located  AM/FM  combination 
counts  as  one  establishment. 

«FCC  News  Release.  No.  31327  (Jan.  13. 1993). 

"  FCC  News  Release,  "Broadcast  Station  Totals  as 
of  September  30,  2001." 

»<  We  use  an  estimated  figure  of  77  percent  (from 
1992)  of  TV  stations  operating  at  less  than  $10 
million  and  apply  it  to  the  2000  total  of  1,663  TV 
stations  to  arrive  at  1,281  stations  categorized  as 
small  businesses. 

OS  We  use  the  96%  figure  of  radio  station 
establishments  with  less  than  $5  million  revenue 
from  data  presented  in  the  year  2000  estimate  (FCC 
News  Release,  September  30,  2000)  and  apply  it  to 
the  12,717  individual  station  count  to  arrive  at 
12,209  individual  stations  as  small  businesses. 


Stations  (LPTV).»«  Given  the  nature  of 
this  service,  we  will  presume  that  all 
LPTV  licensees  qualify  as  small  entities 
under  the  SBA  definition. 

27.  Auxiliary,  Special  Broadcast  and 
Other  Program  Distribution  Services. 
This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations) 
or  within  the  program  distribution  chain 
(from  a  remote  news  gathering  unit  back 
to  the  station).  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  broadcast  auxiliary 
licensees.  The  applicable  definitions  of 
small  entities  are  those,  noted 
previously,  under  the  SBA  rules 
applicable  to  radio  broadcasting  stations 
and  television  broadcasting  stations.*' 

28.  The  Commission  estimates  that 
there  are  approximately  3,600 
translators  and  boosters.  The 
Commission  does  not  collect  financial 
information  on  any  broadcast  facility, 
and  the  Department  of  Commerce  does 
not  collect  financial  information  on 
these  auxiliary  broadcast  facilities.  We 
believe  that  most,  if  not  all,  of  these 
auxiliary  facilities  could  be  classified  as 
small  businesses  by  themselves.  We  also 
recognize  that  most  commercial 
translators  and  boosters  are  owned  by  a 
parent  station  which,  in  some  cases, 
would  be  covered  by  the  revenue 
definition  of  small  business  entity 
discussed  above.  These  stations  would 
likely  have  aimual  revenues  that  exceed 
the  SBA  maximum  to  be  designated  as 

a  small  business  (either  $5  million  for 
a  radio  station  or  $10.5  million  for  a  TV 
station).  Furthermore,  they  do  not  meet^ 
the  Small  Business  Act's  definition  of  a 
"small  business  concern*'  because  they 
are  not  independently  owned  and  ^ 
operated.** 

29.  Multipoint  Distribution  Service 
(MDS).  This  service  has  historically 
provided  primarily  point-to-multipoint, 
one-way  video  services  to  subscribers, 
and  Local  Multipoint  Distribution 
Service  (LMDS).*«  The  Commission 
recently  amended  its  rules  to  allow 
MDS  licensees  to  provide  a  wide  range 
of  high-speed,  two-way  services  to  a 
variety  of  users.^°  In  connection  with 


•6 FCC  News  Release.  "Broadcast  Station  Totals  as 
of  September  30,  2001." 

8' 13  CFR  121.201,  NAICS  codes  513111  and     . 
513112. 

••  15  U.S.C.  632. 

»«For  purposes  of  this  item,  MDS  includes  single 
channel  Multiptoint  Distribution  Service  (MDS), 
Local  Multipoint  Distribution  Service  (LMDS),  and 
the  Multichannel  Multipoint  Distribution  Service 
(NiMDS).  See  66  FR  36177. 

«>  Amendment  of  Parts  21  and  74  to  Enable 
Multipoint  Distribution  Service  and  Instructional 
Television  Fixed  Service  Licensees  to  Engage  in 

Continued 
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million  for  the  preceding  three  years. 
Additionally,  a  very  small  business  is 


According  to  the  most  recent  data  in  Ihe 
Telecommunications  Provider  Locator, 


additional  classification  for  "very  small 
business"  was  added  for  C  Block  and  is 
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the  1996  MDS  auction,  the  Commission 
defined  small  businesses  as  entities  that 
had  annual  average  gross  revenues  for 
the  three  preceding  years  not  in  exces^ 
of  $40  million.^'  The  Commission 
established  this  small  business 
definition  in  the  context  of  this 
particular  service  and  with  the  approval 
of  the  SBA.92  The  MDS  auction  resulted 
in  67  successful  bidders  obtaining 
licensing  opportimities  for  493  Basic 
Trading  Areas  (BTAs).^^  of  the  67 
auction  winners,  61  met  the  definition 
of  a  small  business.  At  this  time,  we 
estimate  that  of  the  61  small  business 
MDS  auction  winners,  48  remain  small 
business  licensees.  In  addition  to  the  48 
small  businesses  that  hold  ETA 
authorizations,  there  are  approximately 
392  inciunbent  MDS  licensees  that  are 
considered  small  entities. *•  After 
adding  the  niunber  of  small  business 
auction  licensees  to  the  number  of 
incumbent  licensees  not  already 
coimted,  we  find  that  there  are  currently 
approximately  440  MDS  licensees  that 
are  defined  as  small  businesses  imder 
either  the  SBA  or  the  Commission's 
rules.  Some  of  those  440  small  business 
licensees  may  be  affected  by  the 
proposals  in  this  Notice. 

Wireless  and  Commercial  Mobile 
Services 

30.  Cellular  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  specific  to 
cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  imder  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  (wireless) 
company  employing  no  more  than  1 .500 
persons.^*  According  to  the  Census 
Bureau,  only  twelve  radiotelephone 
(wireless)  firms  from  a  total  of  1,178 


Fixed  Two-Way  Transmissions.  13  FCC  Red  19112 
(1998).  recon..  14  FCC  Red  12764  (1999).  further 
recon..  15  FCC  Red  14566  (2000). 

"1 47  CFR  21.961  and  1.2110. 

'^Amendment  of  Parts  21  and  74  of  the 
Commission 's  Rules  with  Regard  to  Filing 
Procedures  in  the  Multipoint  Distribution  Service 
and  in  the  Instructional  Television  Fixed  Service 
and  Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive  Bidding.  10 
FCC  Red  9589.  9670  (1995).  60  FR  36524  ()uly  17. 
1995). 

<»  Basic  Trading  Areas  (BTAs)  were  designed  by 
Rand  McNally  and  are  the  geographic  areas  by 
which  MDS  was  auctioned  and  authorized.  See  id. 
At  9608. 

»*47  U.S.C.  309(j).  (Hundreds  of  stations  were 
licensed  to  incumbent  MDS  licensees  prior  to 
implementation  of  Section  309(j)  of  the 
Communications  Act  of  1934.  47U.S.C.  Section 
309<j).  For  these  pre-auetion  licenses,  the  applicable 
standard  is  SBA's  small  business  size  standard  for 
"other  telecommunications"  (annual  receipts  of  Sll 
million  or  less).  See  13  CFR  121.201. 

•s  13  CFR  121.201,  NAICS  code  513322. 


such  firms  which  operated  during  1992 
had  1.000  or  more  employees.^  Even  if 
all  twelve  of  these  firms  were  cellular 
telephone  companies,  nearly  all  cellular 
carriers  were  small  businesses  imder  the 
SBA's  definition.  In  addition,  we  note 
that  there  are  1.758  cellidar  licenses; 
however,  a  cellular  licensee  may  own 
several  licenses.  According  to  the 
November  2001  Telecommunications 
Provider  Locater,  858  wireless 
telephony  providers  reported  that  they 
were  engaged  in  the  provision  of  either 
cellular  service.  Personal 
Communications  Service  (PCS)  services, 
and  SMR  telephony  carriers,  which  are 
placed  together  in  the  data.»^  We  do  not 
have  data  specifying  the  number  of 
these  carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1.500  employees,  and  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  cellular  service  carriers 
that  would  qualify  as  small  business 
concerns  imder  the  SBA's  definition. 
We  estimate  that  there  are  fewer  than 
858  small  wireless  service  providers 
that  may  be  affected  by  the  proposed 
rules,  if  adopted. 

31.  220  MHz  Radio  Service— Phase  I 
Licensees.  The  220  MHz  service  has 
both  Phase  I  and  Phase  II  licenses.  Phase 
I  licensing  was  conducted  by  lotteries  in 
1992  and  1993.  There  are  approximately 
1.515  such  non-nationwide  licensees 
and  four  nationwide  licensees  currently 
authorized  to  operate  in  the  220  MHz 
band.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  such 
incumbent  220  MHz  Phase  I  licensees. 
To  estimate  the  number  of  such 
licensees  that  are  small  businesses,  we 
apply  the  definition  under  the  SBA 
rules  applicable  to  Radiotelephone 
(wireless)  Communications  companies. 
This  definition  provides  that  a  small 
entity  is  a  radiotelephone  (wireless) 
company  employing  no  more  than  1.500 
persons.*"  According  to  the  Census 
Bureau,  only  12  radiotelephone 
(wireless)  firms  out  of  a  total  of  1.178 
such  firms  which  operated  during  1992 
had  1.000  or  more  employees.**  If  this 
general  ratio  continues  in  2001  in  the 
context  of  Phase  I  220  MHz  licensees, 
we  estimate  that  nearly  all  such 


licensees  are  small  businesses  under  the 
SBA's  definition. 

32.  220  MHz  Radio  Service— Phase  U 
Licensees.  The  Phase  II  220  MHz  service 
is  a  new  service,  and  is  subject  to 
sfiectrum  auctions.  In  the  220  MHz 
Third  Report  and  Order.  62  FR  16004. 
April  3. 1997.  we  adopted  criteria  for 
defining  small  and  very  small 
businesses  for  purposes  of  determining 
their  eligibility  for  special  provisions 
such  as  bidding  credits  and  installment 
payments.  ^'^  We  have  defined  a  small 
business  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  not 
exceeding  $15  million  for  the  preceding 
three  years.  A  very  small  business  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  do  not 
exceed  $3  million  for  the  preceding 
three  years.^"'  The  SBA  has  approved 
these  definitions.'°2  Auctions  of  Phase 
n  licenses  conmienced  on  September 
15, 1998,  and  closed  on  October  22, 
1998. '03  In  the  first  auction,  908 
licenses  were  auctioned  in  three 
different-sized  geographic  areas:  three 
nationwide  licenses,  30  Regional 
Economic  Area  Group  (EAG)  Licenses, 
and  875  Economic  Area  (EA)  Licenses. 
Of  the  908  licenses  auctioned.  693  were 
sold.'o^  Thirty-nine  small  businesses 
won  licenses  in  the  first  220  MHz 
auction.  The  second  auction  included 
225  licenses:  216  EA  licenses  and  9  EAG 
licenses.  Fourteen  companies  claiming 
small  business  status  won  158 
licenses. '°5 

33.  700  MHz  Guard  Band  Licenses.  In 
the  700  MHz  Guard  Band  Order,  we 
adopted  criteria  for  defining  small 
businesses  and  very  small  businesses  for 
purposes  of  determining  their  eligibility 
for  special  provisions  such  as  bidding 
credits  and  installment  payments. '^^  We 
have  defined  a  small  business  as  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  not  exceeding  $15 


«•  1992  Census.  Series  UC92-S-1.  at  Table  5. 
NAICS  code  513322. 

''  Telecommunications  Provider  Locater.  Table  1 
(November  2001). 

«•  13  CFR  121.201,  NAICS  code  513322. 

»•  U.S.  Bureau  of  the  Census.  U.S.  Department  of 
Commerce,  1992  Census  of  Transportation, 
Communications,  and  UUlities,  UC92-S-1,  Subject 
Series,  Establishment  and  Firm  Size,  Table  5, 
Employment  Size  of  Firms:  1992,  NAICS  codes 
513321.  513322.  and  51333. 


"»  220  MHz  Third  Report  and  Order,  12  FCC  Red 
10943,  11068-70,  at  paragraphs  291-295  (1997). 

»<»  220  MHz  Third  Report  and  Order.  12  FCC  Red 
at  11068-69.  paragraph  291. 

>02  See  Letter  to  D.  Phython,  Chief.  Wireless 
Telecommunications  Bureau  (FCC)  finm  A.  Alvarez. 
Administrator,  SBA  (January  6,  1998). 

">^  See  generally  Public  Notice,  "220  MHz  Service 
Auction  Closes."  Public  Notice.  14  FCC  Red  605 
(1998). 

">♦  Public  Notice.  "FCC  Announces  It  is  Prepared 
to  Grant  654  Phase  II  220  MHz  Licenses  After  Final 
Payment  is  Made,"  Public  Notice,  14  FCC  Red  1085 
(1999). 

»05  "Phase  II  220  MHz  Service  Spectrum  Auction 
Qoses",  Public  Notice.  14  FCC  Red  11218  (1999). 

>o«See  Service  Rules  for  the  746-764  MHz  Bands, 
and  Revisions  to  Part  27  of  the  Commission's  Rules. 
WT  Docket  No.  99-168,  Second  Report  and  Order, 
65  FR  17599  (April  4,  2000). 
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million  for  the  preceding  three  years. 
Additionally,  a  very  small  business  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $3  million  for  the  preceding 
three  years.  An  auction  of  52  Major 
Economic  Area  (MEA)  licenses 
commenced  on  September  6,  2000.  and 
closed  on  September  21.  2OOO.10''  Of  the 
104  licenses  auctioned,  96  licenses  were 
sold  to  9  bidders.  Five  of  these  bidders 
were  small  businesses  that  won  a  total 
of  26  licenses.  A  second  auction  of  700 
MHz  Guard  Band  licenses  commenced 
on  Februaty  13.  2001  and  closed  on 
February  21.  2001.  All  eight  of  the 
licenses  auctioned  were  sold  to  three 
bidders.  One  of  these  bidders  was  a 
small  business  that  won  a  total  of  two 
licenses.'"" 

34.  Private  and  Common  Carrier 
Paging.  In  the  Paging  Third  Report  and 
Order,  we  adopted  criteria  for  defining 
small  businesses  and  very  small 
businesses  for  purposes  of  determining 
their  eligibility  for  special  provisions 
such  as  bidding  credits  and  installment 
payments.'""  We  have  defined  a  small 
business  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  not 
exceeding  $15  million  for  the  preceding 
three  years.  Additionally,  a  very  small 
business  is  defined  as  an  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  that  are  not  more  than  $3 
million  for  the  preceding  three  years."" 
The  SBA  has  approved  these 
definitions.'"  An  auction  of 
Metropolitan  Economic  Area  licenses 
commenced  on  February  24.  2000.  and 
closed  on  March  2.  2000.  "2  Of  the  985 
licenses  auctioned.  440  were  sold.  Fifty- 
seven  companies  claiming  small 
business  status  won.  At  present,  there 
are  approximately  24.000  Private-Paging 
site-specific  licenses  and  74.000 
Common  Carrier  Paging  licenses. 


""■See  generally  Public  Notice.  "220  MHz  Service 
Auction  Closes,"  Report  No.  WT  98-36  (Wireless 
Telecommunications  Bureau.  October  23.  1998). 

108  •'700  MHz  Guard  Bands  Auction  Closes." 
Public  Notice.  DA  01-478  (rel.  February  22.  2001). 

•0^220  MHz  Third  Report  and  Order.  62  FR 
16004  (April  3.  1997),  at  paragraphs  291-295. 

110  700  MHz  Guard  Band  Auction  Closes."  Public 
Notice,  15  FCC  Red  18026  (2000). 

"1  "Revision  of  Part  22  and  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  Paging  Systems,"  Memorandum 
Opinion  and  Order  on  Reconsideration  and  Third 
Report  and  Order.  14  FCC  Red  10030,  at  paragraph 
98-107  (1999). 

•"  "Revision  of  Part  22  and  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  Paging  Systems,"  Memorandum 
Opinion  and  Order  on  Reconsideration  and  Third 
Report  and  Order.  14  FCC  Red  10030,  at  paragraph 
98(1999). 


According  to  the  most  recent  data  in  the 
Telecommunications  Provider  Locator, 
608  carriers  reported  that  they  were 
engaged  in  the  provision  of  either 
paging  or  "other  mobile"  services, 
which  are  placed  together  in  the  data."^ 
We  do  not  have  data  specifying  the 
number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1.500  employees,  and 
therefore  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  paging  carriers  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  608  small  paging  carriers 
that  may  be  affected  by  these  revised 
rules.  We  estimate  that  the  majority  of 
private  and  common  carrier  paging 
providers  would  qualify  as  small 
entities  under  the  SBA  definition. 

35.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  frequencies  designated  A  through  F, 
and  the  Commission  has  held  auctions 
for  each  block.  The  Commission  defined 
"small  entity"  for  Blocks  C  and  F  as  an 
entity  that  has  average  gross  revenues  of 
less  than  $40  million  in  the  three 
previous  calendar  years."''  For  Block  F. 
an  additional  classification  for  "very 
small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  calendar  years. "^  These 
regulations  defining  "small  entity"  in 
the  context  of  broadband  PCS  auctions 
have  been  approved  by  the  SBA."^  No 
small  businesses  within  the  SBA- 
approved  definition  bid  successfully  for 
licenses  in  Blocks  A  and  B.  There  were 
90  winning  bidders  that  qualified  as 
small  entities  in  the  Block  C  auctions. 
A  total  of  93  small  and  very  small 
business  bidders  won  approximately 
40%  of  the  1.479  licenses  for  Blocks  D, 
E.  and  F."^  On  March  23,  1999,  the 
Commission  re-auctioned  347  C,  D,  E, 
and  F  Block  licenses;  there  were  48 
small  business  winning  bidders.  An 


' "  See  Telecommunications  Provider  Locater  at 
Table  1  (November  2001). 

'  '■•  See  generally  "929  and  931  MHz  Paging 
Auction  Closes,"  Public  Notice,  15  FCC  Red  4858 
(2000). 

•  '5  See  Amendment  of  Parts  20  and  24  of  the 
Commission's  Rules — Broadband  PCS  Competitive 
Bidding  and  the  Commercial  Mobile  Radio  Service 
Spectrum  Cap,  Report  and  Order,  FCC  96-278,  WT 
Docket  Np.  96-59  Sections  60  (released  June  24, 
1996),  61  FR  33859  (July  1,  1996). 

'•6  See.  e.g..  Implementation  of  Section  309(j)  of 
the  Communieatibns  Act— Competitive  Bidding,  PP 
Docket  No.  93-253.  Fifth  Report  and  Order,  9  FCC 
Red  5532.  5581-84  (1994). 

< "  FCC  News,  Broadband  PCS.  D.  E  and  F  Block 
Auction  Closes,  No.  71744  (released  January  14, 
1997). 


additional  classification  for  "very  small 
business"  was  added  for  C  Block  and  is 
defined  as  "an  entity  that  together  with 
its  affiliates  and  persons  or  entities  that 
hold  interest  in  such  entity  and  their 
affiliates,  has  average  annual  gross 
revenues  that  are  not  more  than  forty 
million  dollars  for  the  proceding  three 
years. ' ' »  The  SBA  approved  this 
definition.""^  Based  on  this 
information,  we  conclude  that  the 
number  of  small  broadband  PCS 
licensees  will  include  the  90  winning  C 
Block  bidders  and  the  93  qualifying 
bidders  in  the  D,  E,  and  F  blocks,  plus 
the  48  winning  bidders  in  the  re- 
auction,  for  a  total  of  231  small  entity 
PCS  providers  as  defined  by  the  SBA 
and  the  Commission's  auction  rules.  On 
January  26.  2001.  the  Commission 
completed  the  auction  of  422  C  and  F 
Broadband  PCS  licenses  in  Auction  No. 
35.  Of  the  35  winning  bidders  in  this 
auction.  29  qualified  as  small  or  very 
small  businesses. 

36.  Narrowband  PCS.  To  date,  two 
auctions  of  narrowband  PCs  licenses 
have  been  conducted.  Through  these 
auctions,  the  Commission  has  awarded 
a  total  of  41  licenses,  out  of  which  11 
were  obtained  by  small  businesses.  For  ■ 
purposes  of  the  two  auctions  that  have 
already  been  held,  small  businesses 
were  defined  as  entities  with  average 
gross  revenues  for  the  prior  three 
calendar  years  of  $40  million  or  less.  To 
ensure  meaningful  participation  of 
small  business  entities  in  the  auctions, 
the  Commission  adopted  a  two-tiered 
definition  of  small  businesses  in  the 
Narrowband  PCS  Second  Report  and 
Order. '20  a  small  business  is  an  entity 
that,  together  with  affiliates  and 
controlling  interests,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  $40  million.  A  very  small  . 
business  is  an  entity  that,  together  with 
affiliates  and  controlling  interests,  has 
average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $15 
million.  These  definitions  have  been 
approved  by  the  SBA.' 2'  In  the  future, 
the  Commission  will  auction  459 


1 '"  See  Amendment  of  the  Commission's  Rules 
Regarding  Installment  Payment  Financing  for 
Personal  Communications  Services  (PCS)  Licenses, 
Fourth  Report  and  Order,  13  FCC  Red  15743  at 
15767-68,  paragraphs  45-46  (1998). 

""  See  Letter  to  Amy  Zoslov.  Chief,  Auctions  and 
Industry  Analysis  Division  from  A.  Alvarez. 
Administrator,  SBA  (December  2. 1998). 

'2°  In  the  Matter  of  Amendment  of  the 
Commission's  Rules  to  Establish  New  Personal 
Communications  Services.  Narrowband  PCS, 
Docket  No.  ET  92-100,  IDocket  No.  PP  93-253, 
Second  Report  and  Order  and  Second  Further 
Notice  of  Proposed  Rulemaking.  65  FR  35875  (June 
6,  2000). 

"1  See  Letter  to  Amy  Zoslov.  Chief,  Auctions  and 
Industry  Analysis  Division  from  A.  Alvarez, 
Administrator,  SBA  (December  2. 1998). 
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licenses  to  serve  Metropolitan  Trading 
Areas  (MTAs)  and  408  response  channel 
licenses.  There  is  also  one  megahertz  of 
narrowband  PCS  spectrum  that  has  been 
held  in  reserve  and  that  the  Commission 
has  not  yet  decided  to  release  for 
licensing.  The  Commission  cannot 
predict  accurately  the  number  of 
licenses  that  will  be  awarded  to  small 
entities  in  future  auctions.  However, 
four  of  the  16  winning  bidders  in  the 
two  previous  ncurowband  PCS  auctions 
were  small  businesses,  as  that  term  was 
defined  under  the  Commission's  Rules. 
The  Commission  assumes,  for  piuposes 
of  this  IRFA,  that  a  large  portion  of  the 
remaining  narrowband  PCS  licenses 
will  be  awarded  to  small  entities.  The 
Commission  also  assumes  that  at  least 
some  small  businesses  will  acquire 
narrowband  PCS  licenses  by  meems  of 
the  Commission's  partitioning  and 
disaggregation  rules. 

37.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service. '^2  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).i23  We  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
(wireless)  companies,  i.e.,  an  entity 
employing  no  more  than  l.SOk) 
persons. '24  There  are  approximately 
1,000  licensees  in  the  Rural 
Radiotelephone  Service,  and  we 
estimate  Uiat  almost  all  of  them  qualify 
as  small  entities  under  the  SBA's 
definition. 

38.  Air-Ground  Radiotelephone 
Service.  The  Commission  has  not 
adopted  a  definition  of  small  entity 
specific  to  the  Air-Ground 
Radiotelephone  Service. '^s  We  will  use 
the  SBA's  definition  applicable  to 
radiotelephone  (wireless)  companies, 
i.e.,  an  entity  employing  no  more  than 
1.500  persons. '2^  There  are 
approximately  100  licensees  in  the  Air- 
Ground  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  under  the  SBA  definition. 

39.  Specialized  Mobile  Radio  (SMR). 
Pursuant  to  47  CFR  90.814(b)(1).  the 
Commission  has  defined  "small 
business"  for  purposes  of  auctioning 
900  MHz  SMR  licenses,  800  MHz  SMR 
licenses  for  the  upper  200  channels,  and 


'22  The  service  is  defined  in  §  22.99  of  the 
Commission's  Rules,  47  CFR  22.99. 

123BETRS  is  defined  in  §§22.757  and  22.759  of 
the  Commissions  Rules,  47  CFR  22.757  and,22.759. 

'"  13  CFR  121.201.  NAICS  codes  513321, 
513322.  and  51333. 

"5  The  service  is  defined  in  §  22.99  of  the 
Commission's  Rules.  47  CFR  22.99. 

>2«  13  CFR  121.201,  NAICS  codes  513321. 
513322.  and  51333. 


800  MHz  SMR  licenses  for  the  lower 
230  channels  on  the  800  MHz  band,  as 
a  firm  that  has  had  average  annual  gross 
revenues  of  $15  million  or  less  in  the 
three  preceding  calendar  years. '^^  The 
SBA  has  approved  this  small  business 
size  standard  for  the  800  MHz  and  900 
MHz  auctions. '28  sixty  winning  bidders 
for  geographic  area  licenses  in  the  900 
MHz  SMR  band  qualified  as  small 
business  under  the  $15  million  size 
standard.  The  auction  of  the  525  800 
MHz  SMR  geographic  area  licenses  for 
the  upper  200  channels  began  on 
October  28,  1997,  and  was  completed  on 
December  8.  1997.'29  jgn  winning 
bidders  for  geographic  area  licenses  for 
the  upper  200  channels  in  the  800  MHz 
SMR  band  qualified  as  small  businesses 
under  the  $15  million  size  standard. "o 
An  auction  of  800  MHz  SMR  geographic 
area  licenses  for  the  General  Category 
channels  began  on  August  16.  2000  and 
was  completed  on  September  1 ,  2000. 
Of  the  1 .050  licenses  offered  in  that 
auction.  1.030  licenses  were  sold. 
Eleven  winning  bidders  for  licenses  for 
the  General  Category  channels  in  the 
800  MHz  SMR  band  qualified  as  small 
business  under  the  $15  million  size 
standard.  In  an  auction  completed  on 
December  5.  2000.  a  total  of  2.800 
Economic  Area  licenses  in  the  lower  80 
channels  of  the  800  MHz  SMR  service 
were  sold.  Of  the  22  winning  bidders. 
19  claimed  small  business  status.  Thus. 
40  winning  bidders  for  geographic 
licenses  in  the  800  MHz  SMR  band 
qualified  as  small  businesses.  In 
addition,  there  are  numerous  incumbent 
site-by-site  SMR  licenses  on  the  800  and 
900  MHz  band. 

40.  These  revised  fees  in  the  Report 
and  Order  apply  to  SMR  providers  in 
the  800  MHz  and  900  MHz  bands  that 
either  hold  geographic  area  licenses  or 
have  obtained  extended  implementation 
authorizations.  We  do  not  know  how 
many  firms  provide  800  MHz  or  900 
MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  no 
more  than  $15  million.  One  firm  has 
over  $15  million  in  revenues.  We 
assiune.  for  purposes  of  this  FRFA.  that 
all  of  the  remaining  existing  extended 
implementation  authorizations  are  held 
by  small  entities,  as  that  term  is  defined 
by  the  SBA. 


'"47  CFR  90.814(b)(1). 

"»  See  Letter  to  Thomas  J.  Sugnie.  Chief,  Wireless 
Telecommunications  Bureau  (FCC)  fit)m  A.  Alvarez, 
Administrator,  SBA  (August  10,  1999). 

'2» See  Letter  to  Daniel  B.  Phython,  Chief, 
Wireless  Telecommunications  Bureau  (FCC)  from 
A.  Alvarez,  Administrator,  SBA  (October  27, 1997). 

.30 /d. 


41.  Private  Land  Mobile  Radio 
(PLMR).  PLMR  systems  serve  an 
essential  role  in  a  range  of  industrial, 
business,  land  transportation,  and 
public  safety  activities.  These  radios  are 
used  by  companies  of  all  sizes  operating 
in  all  U.S.  business  categories.  The 
Commission  has  not  developed  a 
definition  of  small  entity  specifically 
applicable  to  PLMR  licensees  due  to  the 
vast  array  of  PLMR  users.  For  the 
purpose  of  determining  whether  a 
licensee  is  a  small  business  as  defined 
by  the  SBA,  each  licensee  would  need 
to  be  evaluated  within  its  own  business 
area. 

42.  The  Commission  is  unable  at  this 
time  to  estimate  the  number  of  small 
businesses  which  could  be  impacted  by 
the  rules.  The  Commission's  1994 
Annual  Report  on  PLMRs  "i  indicates 
that  at  the  end  of  fiscal  year  1994  there 
were  1,087,267  licensees  operating 
12,481,989  transmitters  in  the  PLMR 
bands  below  512  MHz.  Because  any 
entity  engaged  in  a  commercial  activity 
is  eligible  to  hold  a  PLMR  license,  the 
revised  rules  in  this  context  could 
potentially  impact  every  small  business 
in  the  United  States. 

43.  Amateur  Radio  Service.  We 
estimate  that  8.000  applicants  will 
apply  for  vanity  call  signs  in  FY  2001. 
These  licensees  are  presumed  to  be 
individuals,  and  therefore  not  small 
entities.  All  other  amateur  licensees  are 
exempt  from  payment  of  regulatory  fees. 

44.  Aviation  and  Marine  Radio 
Service.  Small  businesses  in  the  aviation 
and  marine  radio  services  use  a  marine 
very  high  fi^quency  (VHF)  radio,  any 
type  of  emergency  position  indicating 
radio  beacon  (EPIRB)  and/or  radar,  a 
VHF  aircraft  radio,  and/or  any  type  of 
emergency  locator  transmitter  (ELT). 
The  Commission  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  these  small  businesses. 
The  applicable  definition  of  small  entity 
is  the  definition  under  the  SBA  rules  for 
radiotelephone  (wireless) 
communications. '  ^z 

45.  Most  applicants  for  recreational 
licenses  are  individuals.  Approximately 
581,000  ship  station  licensees  and 
131.000  aircraft  station  hcensees  operate 
domestically  and  are  not  subject  to  the 
radio  carriage  requirements  of  any 
statute  or  treaty.  For  purposes  of  our 
evaluations  and  conclusions  in  this 
IRFA,  we  estimate  that  there  may  be  at 
least  712.000  potential  licensees  which 
are  individuals  or  are  small  entities,  as 
that  term  is  defined  by  the  SBA.  We 


131  Federal  Communications  Commission.  60th 
Annual  Report.  Fiscal  Year  1994.  at  paragraph  116. 

>«  13  CFR  121.201,  NAICS  codes  513321, 
513322.  and  51333. 
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approved  by  the  SBA."'^  There  Were  93 
winning  bidders  that  qualified  as  small 


discussion  regarding  the  prevalence  of 
small  businesses  in  the  subscription 


professional  skills  are  required  to 
complete  the  FCC  Form  159.  and  it  can 
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estimate  that  only  16.800  will  be  subject 
to  FY  2001  regulatory  fees. 

46.  Fixed  Microwave  Services. 
Microwave  services  include  common 
carrier.'^^  private-operational  fixed,"^ 
and  broadcast  auxiliary  radio 
services.  "5  At  present,  there  are 
approximately  22,015  common  carrier 
fixed  licensees  and  61,670  private 
operational-fixed  licensees  and 
broadcast  auxiliary  radio  licensees  in 
the  microwave  services.  The 
Commission  has  not  yet  defined  a  small 
business  with  respect  to  microwave 
services.  For  purposes  of  this  IRFA,  we 
will  use  the  SBA's  definition  applicable 
to  radiotelephone  (wireless) 
companies — i.e..  an  entity  with  no  more 
than  1.500  persons. '3^  We  estimate  that 
all  of  the  Fixed  Microwave  licensees 
(excluding  broadcast  auxiliary 
licensees)  would  qualify  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  (wireless)  companies. 

47.  Public  Safety  Radio  Services. 
Public  Safety  radio  services  include 
police,  fire,  local  government,  forestry 
conservation,  highway  maintenance, 
and  emergency  medical  services. '^^ 


■S3  47  CFR  101  etseq.  (formerly,  part  21  of  the 
Commission's  Rules). 

'3*  Persons  eligible  under  parts  80  and  90  of  the 
Commission's  rules  can  use  Private  Operational- 
Fixed  Microwave  services.  See  47  CFR  parts  80  and 
90.  Stations  in  this  service  are  called  operational- 
fixed  to  distinguish  them  from  common  carrier  and 
public  fixed  stations.  Only  the  licensee  may  use  the 
operational-fixed  station,  and  only  for 
communications  related  to  the  licensee's 
commercial,  industrial,  or  safety  operations. 

"5  Auxiliary  Microwave  Service  is  governed  by 
part  74  of  Title  47  of  the  Commission's  Rules.  See 
47  CFR  74  et  seq.  Available  to  licensees  of  broadcast 
stations  and  to  broadcast  and  cable  network 
entities,  broadcast  auxiliary  microwave  stations  are 
used  for  relaying  broadcast  television  signals  from 
the  studio  to  the  transmitter,  or  between  two  po'ints 
such  as  a  main  studio  and  an  auxiliary  studio.  The 
service  also  includes  mobile  TV  pickups,  which 
relay  signals  from  a  remote  location  back  to  the 
studio. 

>3»13  CFR  121.201,  NAICS  codes  513321, 
513322,  51333. 

"'  With  the  exception  of  the  special  emergency 
service,  these  services  are  governed  by  Subpart  B 
of  part  90  of  the  Commission's  Rules,  47  CFR  90.15 
through  90.27.  The  police  service  includes  26,608 
licensees  that  serve  state,  county,  and  municipal 
enforcement  through  telephony  (voice),  telegraphy 
(code)  and  teletype  and  facsimile  (printed  material). 
The  fire  radio  service  includes  22,677  licensees 
comprised  of  private  volunteer  or  professional  fire 
companies  as  well  as  units  under  governmental 
controh^The  local  government  service  that  is 
presently  comprised  of  40,512  licensees  that  are 
state,  county,  or  municipal  entities  that  use  the 
radio  for  official  purposes  not  covered  by  other 
public  safety  services.  There  are  7,325  licensees 
within  the  forestry  service  which  is  comprised  of 
licensees  from  state  departments  of  conservation 
and  private  forest  organizations  who  set  up 
communications  networks  among  fire  lookout 
towers  and  ground  crews.  The  9,480  state  and  local 
governments  are  licensed  to  highway  maintenance 
service  provide  emergency  and  routine 
communications  to  aid  other  public  safety  services 
to  keep  main  roads  safe  for  vehicular  traffic.  The 


There  are  a  total  of  approximately 
127,540  licensees  within  these  services. 
Governmental  entities  "8  as  well  as 
private  businesses  comprise  the 
licensees  for  these  services.  As 
indicated,  supra  in  paragraph  four  of  this 
IRFA,  all  governmental  entities  with 
populations  of  less  than  50,000  fall 
within  the  definition  of  a  small 
entity.  "9  AH  licensees  in  this  category 
are  exempt  from  the  payment  of 
regulatory  fees. 

48.  Personal  Radio  Services.  Personal 
radio  services  provide  short-range,  low 
power  radio  for  personal 
commimications.  radio  signaling,  and 
business  communications  not  provided 
for  in  other  services.  The  services 
include  the  citizen's  band  (CB)  radio 
service,  general  mobile  radio  service 
(GMRS),  radio  control  radio  service,  and 
family  radio  service  (FRS).'*"  Since  the 
CB,  GMRS.  and  FRS  licensees  are 
individuals,  no  small  business 
definition  applies  for  these  services.  We 
are  unable  at  this  time  to  estimate  the 
number  of  other  licensees  that  would 
qualify  as  small  under  the  SBA's 
definition;  however,  only  GMRS 
licensees  are  subject  to  regulatory  fees. 

49.  Offshore  Radiotelephone  Service. 
This  service  operates  on  several  UHF 
TV  broadcast  channels  that  are  not  used 
for  TV  broadcasting  in  the  coastal  areas 
of  states  bordering  the  Gulf  of 
Mexico.i''i  There  are  presently 
approximately  55  licensees  in  this 
service.  We  are  imable  to  estimate  at 
this  time  the  number  of  licensees  that 
would  qualify  as  small  under  the  SBA's 
definition  for  radiotelephone  (wireless) 
communications. 

50.  Wireless  Communications 
Services.  This  service  can  be  used  for 
fixed,  mobile,  radiolocation  and  digital 
audio  broadcasting  satellite  uses.  The 


1,460  licensees  in  the  Emergency  Medical  Radio 
Service  (EMRS)  use  the  39  channels  allocated  to 
this  service  for  emergency  medical  service 
communications  related  to  the  delivery  of 
emergency  medical  treatment.  47  CFR  90.15 
through  90.27.  The  19,478  licensees  in  the  special 
emei^ency  service  include  medical  services,  rescue 
organizations,  veterinarians,  handicapped  persons, 
disaster  relief  organizations,  school  buses,  beach 
patrols,  establishments  in  isolated  areas, 
conmiunications  standby  facilities,  and  emergency 
repair  of  public  communications  facilities.  47  CFR 
90.33  through  90.55. 

13«47  CFR  1.1162. 

"»5U.S.C.  601(5). 

'"Licensees  in  the  Citizens  Band  (CB)  Radio 
Service,  General  Mobile  Radio  Service  (GMRS), 
Radio  Control  (R/C)  Radio  Service  and  Family 
Radio  Service  (FRS)  are  governed  by  Subpart  D, 
Subpart  A,  Subpart  C,  and  Subpart  B.  respectively, 
of  part  95  of  the  Commission's  Rules.  47  CFR 
95.401  through  95.128;  95.1  through  95.181:  95.201 
through  95.225;  47  CFR  95.191  through  95.194. 

'*'  This  service  is  governed  by  subpart  I  of  part 
22  of  the  Conmiission's  Rules.  See  47  CFR  22.1001 
through  22.1037. 


Commission  defined  "small  business" 
for  the  wireless  communications 
services  (WCS)  auction  as  an  entity  with 
average  gross  revenues  of  $40  million 
for  each  of  the  three  preceding  years. 
and  a  "very  small  business"  as  an  entity 
with  average  gross  revenues  of  $15 
million  for  each  of  the  three  preceding 
years.  The  SBA  has  approved  these 
definitions. '^2  xhe  FCC  auctioned 
geographic  area  licenses  in  the  WCS 
service.  In  the  auction,  there  were  seven 
winning  bidders  that  qualified  as  very 
small  business  entities,  and  one  that 
qualified  as  a  small  business  entity.  We 
conclude  that  the  number  of  geographic 
area  WCS  licensees  affected  includes 
these  eight  entities. 

51.  39  GHz  Service.  The  Commission 
defined  "small  entity"  for  39  GHz 
licenses  as  an  entity  that  has  average 
gross  revenues  of  less  than  $40  million 
in  the  three  previous  calendar  years.^*^ 
An  additional  classification  for  "very 
small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
their  affiliates,  has  average  gross 
revenues  of  not  more  than  $15  million 
for  the  preceding  three  calendar 
years.'**  These  regulations  defining 
"small  entity"  in  the  context  of  39  GHz 
auctions  have  been  approved  by  the 
SBA.  The  auction  of  the  2.173  39  GHz 
licenses  began  on  April  12.  2000  and 
closed  on  May  8,  2000.  The  18  bidders 
who  claimed  small  business  status  won 
849  licenses. 

52.  Local  Multipoint  Distribution 
Service.  The  auction  of  the  1.030  Local 
Multipoint  Distribution  Service  (LMDS) 
licenses  began  on  February  18. 1998  and 
closed  on  March  25.  1998.  The 
Commission  defined  "small  entity"  for 
LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.'''^  An  additional  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  calendar  years. '^^  These 
regulations  defining  "small  entity"  in 
the  context  of  LMDS  auctions  have  been 


1*2  See  Letter  to  Amy  Zoslov,  Chief,  Auctions  and 
Industry  Analysis  Division  bota  A.  Alvarez, 
Administrator,  SBA  (December  2, 1998). 

'■•3  See  In  the  Matter  of  Amendment  of  the 
Commission's  Rules  Regarding  the  37.0-38.6  GHz 
and  38.6-40.0  GHz  Band,  Report  and  Order.  12  FCC 
Red  18600  (1997). 

"5  See  Local  Multipoint  Distribution  Service. 
Second  Report  and  Order,  62  FR  23148,  April  29, 
1997. 


Federal  Register /Vol.  67,  No.  69 /Wednesday,  April  10,  2002  /  Proposed  Rules 17339 


Commission  will  defer  payment  in 
response  to  a  request  filed  with  the 

oi-inv.rtnriafo  ciinnnrHno  flfM^iiTTipntatinn 


procedures  or  otherwise  benefit  small 
entities,  while  remaining  consistent 
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approved  by  the  SBA.'*^  There  Vvere  93 
winning  bidders  that  qualified  as  small 
entities  in  the  LMDS  auctions.  A  total  of 
93  small  and  very  small  business 
bidders  won  approximately  277  A  Block 
licenses  and  387  B  Block  licenses.  On 
March  27,  1999.  the  Commission  re- 
auctioned  161  licenses;  there  were  40 
small  business  winning  bidders.  Based 
on  this  information,  we  conclude  that 
the  number  of  small  LMDS  licenses  will 
include  the  93  winning  bidders  in  the 
first  auction  and  the  40  winning  bidders 
in  the  re-auction,  for  a  total  of  133  small 
entity  LMDS  providers  as  defined  by  the 
SBA  and  the  Commission's  auction 
rules. 

53.  218-229  MHz  Service.  The  first 
auction  of  218-219  MHz  spectrum 
resulted  in  170  entities  winning  licenses 
for  595  Metropolitan  Statistical  Area 
(MSA)  licenses.  Of  the  594  Ucenses.  557 
were  won  by  entities  qualifying  as  a 
small  business.  For  that  auction,  we 
defined  a  small  business  as  an  entity 
that,  together  with  its  affiliates,  has  no 
more  than  a  $6  million  net  worth  and, 
after  federal  income  taxes  (excluding 
any  carry  over  losses),  has  no  more  than 
$2  million  in  annual  profits  each  year 
for  the  previous  two  years.^*"  In  the 
218-219  MHz  Report  and  Order  and 
Memorandum  Opinion  and  Order,  we 
defined  a  small  business  as  an  entity 
that,  together  with  its  affiliates  and 
persons  or  entities  that  hold  interests  in 
such  an  entity  and  their  affiliates,  has 
average  annual  gross  revenues  not  to 
exceed  $15  million  for  the  preceding 
three  years. ^*^  A  very  small  business  is 
defined  as  an  entity  that,  together  with 
its  aiffiliates  and  persons  or  entities  that 
hold  interests  in  such  an  entity  and  its 
affiliates,  has  average  annual  gross 
revenues  not  to  exceed  $3  million  for 
the  preceding  three  years. ^^"  We  cannot 
estimate,  however,  the  number  of 
licenses  that  will  be  won  by  entities 
qualifying  as  small  or  very  small 
businesses  under  our  rules  in  future 
auctions  of  218-219  MHz  spectrum. 
Given  the  success  of  small  businesses  in 
the  previous  auction,  and  the  above 


discussion  regarding  the  prevalence  of 
small  businesses  in  the  subscription 
television  services  and  message 
commxmications  industries,  we  assume 
for  purposes  of  this  IRFA  that  in  future 
auctions,  all  of  the  licenses  may  be 
awarded  to  small  businesses  if  these 
proposed  rules  were  adopted. 

in.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

54.  With  certain  exceptions,  the 
Commission's  Schedule  of  Regulatory 
Fees  applies  to  all  Commission 
licensees  and  regidatees.  Most  licensees 
will  be  required  to  coimt  the  number  of 
licenses  or  call  signs  authorized, 
complete  and  submit  an  FCC  Form  159 
("FCC  Remittance  Advice"),  and  pay  a 
regulatory  fee  based  on  the  nimiber  of 
licenses  or  call  signs. '^^  Interstate 
telephone  service  providers  must 
compute  their  annual  regulatory  fee 
based  on  their  interstate  and 
international  end-user  revenue  using 
information  they  already  supply  to  the 
Commission  in  compliance  with  the 
Form  499-A,  Telecommunications 
Reporting  Worksheet,  and  they  must 
complete  and  submit  the  FCC  Form  159. 
Compliance  with  the  fee  schedule  will 
require  some  licensees  to  tabulate  the 
number  of  units  (e.g.,  cellular 
telephones,  pagers,  cable  TV 
subscribers)  they  have  in  service,  and 
complete  and  submit  an  FCC  Form  159. 
Licensees  ordinarily  will  keep  a  list  of 
the  number  of  luaits  they  have  in  service 
as  part  of  their  normal  business 
practices.  No  additional  outside 


'«'  See  Letter  to  Daniel  Phythyon.  Chief,  Wireless 
Telecommunications  Bureau  (FCC)  from  A.  Alvarez, 
Administrator,  SBA  (January  6. 1998). 

>«•  Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive  Bidding,  PP  WT 
Docket  ^4o.  93-253.  Fourth  Report  and  Order.  59  FR 
24947  (May  13.  1994). 

'*«In  the  Matter  of  Amendment  of  Part  95  of  the 
Commission's  Rules  to  Provide  Regulatory 
Flexibility  in  the  218-219  MHz  Service,  WT  Docket 
No.  98-169,  Report  and  Order  and  Memorandum 
Opinion  and  Order.  64  FR  59656  (November  3. 
1999). 

>»  Amendment  of  Part  95  of  the  Commission's 
Rules  to  Provide  Regulatory  Flexibility  in  the  218- 
219  MHz  Service,  Report  and  Order  and 
Memorandum  Opinion  and  Order.  64  FR  59656 
(1999). 


"*  The  following  categories  are  exempt  from  the 
Commission's  Schedule  of  Regulatory  Fees: 
Amateur  radio  licensees  (except  applicants  for 
vanity  call  signs)  and  operators  in  other  non- 
licensed  services  (e.g..  Personal  Radio,  part  15,  ship 
and  aircraft).  Governments  and  non-profit  (exempt 
under  section  501(c)  of  the  Internal  Revenue  Code) 
entities  are  exempt  from  payment  of  regulatory  fees 
and  need  not  submit  payment.  Non-commercial 
educational  broadcast  licensees  are  exempt  bom 
regulatory  fees  as  are  licensees  of  auxiliary 
broadcast  services  such  as  low  power  auxiliary 
stations,  television  auxiliary  service  stations, 
remote  pickup  stations  and  aural  broadcast 
auxiliary  stations  where  such  licenses  are  used  in 
conjonction  with  commonly  owned  non- 
commercial educational  stations.  Emergency  Alert 
System  licenses  for  auxiliary  service  facilities  are 
also  exempt  as  are  instructional  television  fixed 
service  licensees.  Regulatory  fees  are  automatically 
waived  for  the  licensee  of  any  translator  station 
that:  (1)  is  not  licensed  to,  in  whole  or  in  part,  and 
does  not  have  common  ownership  with,  the 
licensee  of  a  commercial  broadcast  station:  (2)  does 
not  derive  income  from  advertising;  and  (3)  is 
dependent  on  subscriptions  or  contributions  from 
members  of  the  community  served  for  support. 
Receive  only  earth  station  permittees  are  exempt 
from  payment  of  regulatory  fees.1\  regulatee  will 
be  relieved  of  its  fee  payment  requirement  if  its 
total  fee  due,  including  all  categories  of  fees  for 
which  payment  is  due  by  the  entity,  amounts  to  less 
than  $10. 


professional  skills  are  required  to 
complete  the  FCC  Form  159,  and  it  can 
be  completed  by  the  employees 
responsible  for  an  entity's  business 
record. 

55.  Each  licensee  must  submit  the 
FCC  Form  159  to  the  Commission's 
lockbox  bank  after  computing  the 
number  of  imits  subject  to  the  fee. 
Licensees  may  also  file  electronically  to 
minimize  the  burden  of  submitting 
midtiple  copies  of  the  FCC  Form  159. 
Applicants  who  pay  small  fees  in 
advance  and  provide  fee  information  as 
part  of  their  application  must  use  FCC 
Form  159. 

56.  Licensees  and  regulatees  are 
advised  that  failure  to  submit  the 
required  regulatory  fee  in  a  timely 
manner  will  subject  the  licensee  or 
regulatee  to  a  late  payment  penalty  of  25 
percent  in  addition  to  the  required 
fee.^52  If  payment  is  not  received,  new 
or  pending  applications  may  be 
dismissed,  and  existing  authorizations 
may  be  subject  to  rescission. '^^  Further, 
in  accordance  with  the  Debt  Collection 
Improvement  Act  of  1996,  federal 
agencies  may  bar  a  person  or  entity  from 
obtaining  a  federal  loan  or  loan 
insurance  guarantee  if  that  person  or 
entity  fails  to  pay  a  delinquent  debt 
owed  to  any  federal  agency. ^^'^ 
Nonpayment  of  regulatory  fees  is  a  debt 
owed  the  United  States  pursuant  to  31 
U.S.C.  3711  et  seq.,  and  the  Debt 
Collection  Improvement  Act  of  1996, 
Public  Law  194-134.  Appropriate 
enforcement  measures  as  well  as 
administrative  and  judicial  remedies, 
may  be  exercised  by  the  Commission. 
Debts  owed  to  the  Commission  may 
result  in  a  person  or  entity  being  denied 
a  Federal  loan  or  loan  guarantee 
pending  before  another  federal  agency 
until  such  obligations  are  paid.^^^ 

57.  The  Commission's  rules  currently 
provide  for  relief  in  exceptional 
circumstances.  Persons  or  entities  may 
request  a  waiver,  reduction  or  deferment 
of  payment  of  the  regulatory  fee.'^e 
However,  timely  submission  of  the 
required  regulatory  fee  must  accompany 
requests  for  waivers  or  reductions.  This 
wUl  avoid  any  late  payment  penalty  if 
the  request  is  denied.  The  fee  will  be 
refunded  if  the  request  is  granted.  In 
exceptional  and  compelling  instances 
(where  payment  of  the  regidatory  fee 
along  with  the  waiver  or  reduction 
request  could  result  in  reduction  of 
service  to  a  community  or  other 
financial  hardship  to  the  licensee),  the 


«"47CFR  1.1164. 

"3  47  CFR  1.1164(c). 

>»«  Public  Law  104-134. 110  Stat.  1321  (1996). 

•"31  U.S.C.  7701(c)(2)(B). 

>M47CFR  1.1166. 
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Commission  will  defer  payment  in 
response  to  a  request  filed  with  the 
appropriate  supporting  documentation. 

IV.  Steps  Taken  To  Minimize 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered 

58.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  fi'om 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  As  described  in 
Section  IV  of  this  IRFA,  supra,  we  have 
created  procedures  in  which  all  fee- 
filing  licensees  and  regulatees  use  a 
single  form,  FCC  Form  159,  and  have 
described  in  plain  language  the  general 
filing  requirements.  We  have  also 
created  Attachment  F,  infra,  which 
gives  "Detailed  Guidance  on  Who  Must 
Pay  Regulatory  Fees."  Because  the 
collection  of  fees  is  statutory,  our  efforts 
at  proposing  alternatives  are  constrained 
and,  throughout  these  annual  fee 
proceedings,  have  been  largely  directed 
toward  simplifying  the  instructions  and 
necessary  procedures  for  all  filers.  We 
have  sought  comment  on  other 
alternatives  that  might  simplify  our  fee 


procedures  or  otherwise  benefit  small 
entities,  while  remaining  consistent 
with  our  statutory  responsibilities  in 
this  proceeding. 

59.  The  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act  for  FY  2000,  Public 
Law  106-553,  requires  the  Commission 
to  revise  its  Schedule  of  Regulatory  Fees 
to  recover  the  amoimt  of  regulatory  fees 
that  Congress,  pursuant  to  Section  9(a) 
of  the  Communications  Act,  as 
amended,  has  required  the  Commission 
to  collect  for  Fiscal  Year  (FY)  2002.157 
As  noted,  we  seek  comment  on  the 
proposed  methodology  for 
implementing  these  statutory 
requirements  and  any  other  potential 
impact  of  these  proposals  on  small 
entities. 

60.  With  the  use  of  actual  cost 
accounting  data  for  computation  of 
regulatory  fees,  we  found  that  some  fees 
which  were  very  small  in  previous  years 
would  have  increased  dramatically  and 
would  have  a  disproportionate  impact 
on  smaller  entities.  The  methodology 
we  are  adopting  in  this  Notice  of 
Proposed  Rulemaking  minimizes  this 
impact  by  limiting  the  amount  of 
increase  and  shifting  costs  to  other 
services  which,  for  the  most  part,  are 
larger  entities. 

61.  Several  categories  of  licensees  and 
regulatees  are  exempt  fi'om  payment  of 
regulatory  fees.  See,  e.g.,  footnote  148, 
supra,  and  Attachment  F  of  the  Notice 
of  Proposed  Rulemaking,  infra. 

V.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

62.  None. 


Attachment  B — Sources  of  Payment 
Unit  Estimates  for  FY  2002 

In  order  to  calculate  individual 
service  fees  for  FY  2002,  we  adjusted  FY 

2001  payment  imits  for  each  service  to 
more  accurately  reflect  expected  FY 

2002  payment  liabilities.  We  obtained 
our  updated  estimates  through  a  variety 
of  means.  For  example,  we  used 
Commission  licensee  data  bases,  actual 
prior  year  payment  records  and  industry 
and  trade  association  projections  when 
available.  We  tried  to  obtain  verification 
for  these  estimates  fi-om  multiple 
sources  and,  in  all  cases,  we  compared 
FY  2002  estimates  with  actual  FY  2001 
payment  units  to  ensure  that  our  revised 
estimates  were  reasonable.  Where 
appropriate,  we  adjusted  and/or 
rounded  our  final  estimates  to  take  into 
consideration  the  fact  that  certain 
variables  that  impact  on  the  number  of 
payment  units  cannot  yet  be  estimated 
exactly.  These  include  an  unknown 
number  of  waivers  and/or  exemptions 
that  may  occur  in  FY  2002  and  the  fact 
that,  in  many  services,  the  number  of 
actual  licensees  or  station  operators 
fluctuates  from  time  to  time  due  to 
economic,  technical  or  other  reasons. 
Therefore,  when  we  note,  for  example, 
that  our  estimated  FY  2002  payment 
units  are  based  on  FY  2001  actual 
payment  units,  it  does  not  necessarily 
mean  that  our  FY  2002  projection  is 
exactly  the  same  number  as  FY  2001.  It 
means  that  we  have  either  rounded  the 
FY  2002  number  or  adjusted  it  slightly 
to  account  for  these  variables. 


Fee  category 


Land  Mobile  (All),  Microwave,  218-219  MHz.^^b 
Marine  (Ship  &  Coast),  Aviation  (Aircraft  & 
Ground),  GMRS,  Amateur  Vanity  Call  Signs, 
Domestic  Public  Fixed. 

CMRS  Mobile  Services 

CMRS  Messaging  Services 

AM/FM  Radio  Stations 

UHFA/HF  Television  Stations 

AM/FM/TV  Constnjction  Pemiits  

LPTV,  Translators  and  Boosters  

Auxiliaries 

MDS/LMDS/MMDS  

Cable  Antenna  Relay  Service  (CARS) 

Cat>le  Television  System  Subscribers 

Interstate  Telecommunication  Service  Providers 


Eanh  Stations  

Space  Stations  (GSOs  &  NGSOs) 
International  Bearer  Circuits  


Sources  of  payment  unit  estimates 


Based  on  Wireless  Telecommunications  Bureau  (WTB)  projections  of  new  applications  and  re- 
newals taking  into  consideration  existing  Commission  licensee  data  bases.  Aviation  (Aircraft) 
and  Marine  (Ship)  estimates  have  been  adjusted  to  take  into  consideration  the  Ircensing  of 
portions  of  these  services  on  a  voluntary  basis. 

Based  on  Wireless  Telecommunications  Bureau  estimates. 

Based  on  Wireless  Telecommunications  Bureau  estimates. 

Based  on  estimates  from  Mass  Media  Bureau  estimates. 

Based  on  Mass  Media  Bureau  estimates  and  actual  FY  2001  payment  units. 

Based  on  Mass  Media  Bureau  estimates  and  actual  FY  2001  payment  units. 

Based  on  actual  FY  2001  payment  units. 

Based  on  Wireless  Telecommunications  Bureau  estimates. 

Based  on  Mass  Media  Bureau  estimates. 

Based  on  Cable  Servk:es  Bureau  estimates. 

Based  on  Cable  Services  Bureau  and  industry  estimates  of  subscribership. 

Based  on  actual  FY  2001  interstate  revenues  reported  on  Telecommunications  Reporting 
Worksheet,  adjusted  for  FY  2002  revenue  growth  for  industry  as  estimated  by  Common  Car- 
rier Bureau. 

Based  on  International  Bureau  estimates. 

Based  on  Intemational  Bureau  licensee  data  bases. 

Based  on  Intemational  Bureau  estimates. 


'"47  U.S.C.  159(a). 


Federal  Register /Vol.  67,  No.  69  /  Wednesday,  April  10,  2002  /  Proposed  Rules 


17341 


Fee  category 


FY  2002  pay- 

mAnt  I  iniic 


Payment 


FY  2001 
revenue  esti- 


Pro-rated  FY 

2002  revenue 

reniiim- 


Computed 
new  FY  2002 


RouncSed 
new  FY  2002 


Expected  FY . 

2002  revenue 
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Fee  category 


International    HF    Broadcast    Stations,    Inter- 
national Public  Fixed  Radio  Service. 


Sources  of  payment  unit  estimates 


Based  on  International  Bureau  estimates. 


'"The  Wireless  Telecommunications  Bureaus  staff  advises  that  they  anticipate  receiving  only  25  applications  for  218-219  MHz  (formerly 
IVDS)inFY2001. 

Attachment  Calculation  of  FY  2002  Revenue  Requirements  and  Pro-Rata  FEES  Attachment  C 


Fee  category 


PLMRS  (Exclusive  Use)  

PLMRS  (Shared  use) 

Microwave  

218-219  MHz  (Formerty 

IVDS)  

Marine  (Ship)  

GMRS  

Aviation  (Aircraft)  

Marine  (Coast)  

Aviation  (Ground) 

Amateur  Vanity  Call  Signs  ... 

AM  Class  A 

AM  Class  B  

AM  Class  C  

AM  Class  D 

FM  Classes  A,  B1  &  C3  

FM  Classes  B,  C.  CI  &  C2 

AM  Constmction  Permits  

FM  Construction  Permits  

Satellite  TV 

Satellite  TV  Construction 

Permit  

VHF  Markets  1-10 

VHF  Markets  11-25 

VHF  Markets  26-50 

VHF  Markets  51-100 

VHF  Remaining  Markets 

VHF  Constructkjn  Permits  ... 
UHF  Markets  1-10 

UHF  Markets  11-25 

UHF  Markets  26-50 

UHF  Markets  51-100 

UHF  Remaining  Markets  

UHF  Construction  Pemnits  ... 

Auxiliaries 

Intematkx)al  HF  Broadcast  .. 

LPTV/Translators/Boosters  .. 

CARS  

Cat)te  Systems 

Interstate  Teiecommuni- 
catkxi  Servwe  ProvkJers  .. 

CMRS  Mobile  Senrnes  (Ce(- 
lular/Publk:  Mobile)  

CMRS  Messaging  ServKes 

MDS/MMDS/LMDS  

Intematkxial  Bearer  Circuits 

Intematkxuil  Public  Fixed  .... 

Earth  Stations  

Space  Statkxis  (Geo- 
stationary)   

Space  Statkxts  (t^on-geo- 

statkyiary) 

Total  Estimated  Rev- 
enue to  be  Col- 
lected   

Total  ReverHje  Re- 
quirement   


FY  2002  pay- 
ment units 


4,100 
43.500 
11,500 

5 

5,200 
3,180 
2,700 

900 

2,000 

9.000 

76 

1,672 

990 

1,933 

3,192 

2.956 

48 

202 

128 


61 
76 

114 

215 

22 

97 

96 

129 

190 

206 

59 

24,000 

6 

2,800 

1,600 

68,980,000 

66,544,000,000 

125,000,000 

23.600.000 

2,300 

2,830.000 

1 

3.873 

71 

S 


Payment 
years 


10 
10 
10 

10 
10 

5 
10 
10 

5 
10 


FY  2001 
revenue  esti- 
mate 


Pro-rated  FY 
2002  revenue 
require- 
ment" 


275.000 
2,900,000 
1,195,000 

1,250 

550,000 

50,000 

175.000 

65,000 

85,000 

120,000 

146.300 

1,806,300 

618,760 

2,033.850 

4,160,000 

5,166.300 

16,240 

277,500 

93.980 

1,920 

1,894,200 

1,936,675 

1,642,025 

1,581.250 

691,025 

55,350 

1,136,250 

922.500 

778.250 

672.375 

201,250 

280,000 

270,000 

2,720 

823.500 

93,500 

33,431,844 

93,387,376 

27,404,520 

1.625,054 

900,000 

4.202.255 

1,275 

501.120 

6.476.250 

566.550 


201.214.514 


Computed 
new  FY  2002 
regulatory  fee 


300.575 
3.169.700 
1.306,135 

1.366 

601,150 

54.650 

191.275 

71,045 

92.905 

131,160 

159,906 

1,974,286 

676,305 

2.222.998 

4,546,880 

5.646,766 

17.750 

303,308 

102.720 

2,099 

2.070.361 

2.116.786 

1.794,733 

1,728,306 

755,290 

60.498 

1.241,921 

1,008.293 

850,627 

734.906 

219,966 

306,040 

295.110 

2.973 

900.086 

102.196 

36.541.005 

102.072.402 

29.953.140 

1,776,184 

983,700 

4,593.065 

1.394 

547.724 

7.078.541 

619.239 


219.927.464 
218.757.000 


7 

7 

11 

27 

12 

3 

7 

8 

9 

1.46 

2,104 

1.181 

683 

1,150 

1,424 

1.910 

370 

1.502 

803 

420 

47,054 

34.701 

23,615 

15.161 

3.513 

2.750 

12.803 

10.289 

6.594 

3,868 

1.068 

5.187 

12 

495 

321 

64 

0.53 

0.00153 

0.24 
0.08 
428 
1.62 
1.394 
141 

99,698 

123.848 


Rounded 
new  FY  2002 
regulatory  fee 


Expected  FY 
2002  revenue 


5 

5 

10 

25 

10 

5 

5 

10 

10 

1.45 

2,100 

1.175 

685 

1.150 

1,425 

1,900 

370 

1,500 

805 

420 

47,050 

34,700 

23.625 

15.150 

3.525 

2.750 

12.800 

10,300 

6,600 

3.875 

1.075 

5.175 

10 

495 

320 

65 

0.53 

0.00153 

0.24 

0.08 

430 

2 

1.400 

140 

99.700 

123.850 


205,000 
2.175,000 
1.150.000 

1.250 

520,000 

79,500 

135,000 

90,000 

100.000 

130,500 

159,600 

1,964,600 

678,150 

2,222,950* 

4,548,600 

5.616,400 

17,760 

303,000 

103.040 

2,100 

2,070,200 

2,116,700 

1,795,500 

1,727,100 

757,875 

60,500 

1,241,600 

1,009.400 

851,400 

736,250 

221.450 

305,325 

240.000 

2,970 

896.000 

104.000 

36.541.005 

102.072,402 

29,953,140 

1,776.184 

969,000 

5,660,000 

1.400 

542,220 

7,078,700 

619,250 


219.572.022 
218.757.000 
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Fee  category 

FY  2002  pay- 
ment units 

Payment 
years 

FY  2001 
revenue  esti- 
mate 

Pro-rated  FY 
2002  revenue 
require- 
ment" 

Computed 
new  FY  2002 
regulatory  fee 

Rounded 
new  FY  2002 
regulatory  fee 

Expected  FY 
2002  revenue 

Difference 

1,170,464 

815,022 

'1  093  factor  applied  based  on  the  arrount  Congress  designated  for  recovery  through  regulatory  fees  (Publk;  Law  107-77  and  47  U.S.C. 
159|la)(2)). 

'  Attachment  D — ^FY  2002  Schedule  of  Regulatory  Fees  (Proposed) 


Fee  category 


PLMRS  (per  license)  (Exclusive  Use)  (47  CFR  part  90)  

Mka-owave  (per  license)  (47  CFR  pari  101) 

218-219  MHz  (Formerly  Interactive  Video  Data  Servfce)  (per  license)  (47  CFR  part  95)  

Marine  (Ship)  (per  station)  (47  CFR  part  80) 

Marine  (Coast)  (per  license)  (47  CFR  part  80)  ■ 

General  Mobile  Radio  Service  (per  license)  (47  CFR  part  95) 

Rural  Radio  (47  CFR  part  22)  (previously  listed  under  the  Land  Mobile  category) 

PLMRS  (Shared  Use)  (per  license)  (47  CFR  part  90) 

Aviation  (Aircraft)  (per  station)  (47  CFR  part  87) - 

Aviation  (Ground)  (per  license)  (47  CFR  part  87) :.- • 

Amateur  Vanity  Call  Signs  (per  call  sign)  (47  CFR  part  97) 

CMRS  Mobile  Sendees  (per  unit)  (47  CFR  parts  20,  22,  24,  27,  80  and  90)  

CMRS  Messaging  Sen^ices  (per  unit)  (47  CFR  parts  20,  22,  24  and  90) 

Multipoint  Distribution  Sen/ices  (MMDS,  LMDS  &  MDS)  (per  call  sign)  (47  CFR  part  21) 

AM  Radio  Construction  Pemiits  '■ 

FM  Radio  Constmction  Permits  ^ 

TV  (47  CFR  part  73)  VHF  Commercial: 

Martcets  1-10 •• 

Markets  11-25 : 

Markets  26-50 ■ 

Martlets  51-100 ^ 

.  Remaining  Martcets - - 

Constmction  Pemnits  , • 

TV  (47  CFR  part  73)  UHF  Commercial: 

Maricets  1-10 • • 

Martlets  11-25 • 

Martlets  26-50 

Martlets  51-100 

Remaining  Markets : 

Constmction  Permits  • • 

Satellite  Television  Stations  (All  Maritets) - 

Constmctk)n  Permits— Satellite  Television  Stations  

Low  Power  TV,  TV/FM  Translators  &  Boosters  (47  CFR  part  74)  :.'■ 

Broadcast  Auxiliary  (47  CFR  part  74)  

CARS  (47  CFR  part  78)  : ' 

Cable  Television  Systems  (per  subscriber)  (47  CFR  part  76) 

Interstate  Telecommunication  Service  Providers  (per  revenue  dollar)  

Earth  Statk)ns  (47  CFR  part  25)  

Space  Stations  (per  operational  station  in  geostationary  ort)it)  (47  CFR  part  25)  also  includes  Direct  Broadcast  Satellite 

Service  (per  operational  station)  (47  CFR  part  100)  

Space  Stations  (per  operational  system  in  non-geostationary  ort)it)  (47  CFR  part  25)  

International  Bearer  Circuits  (per  active  64KB  circuit) ; 

International  Public  Fixed  (per  call  sign)  (47  CFR  part  23) 

International  (HF)  Broadcast  (47  CFR  part  73) 


Annual  regulatory 
fee  (U.S.  $'s) 


5 

10 

25 

10 

10 

5 

5 

5 

5 

10 

1.45 

.24 

.08 

.     430 

370 

1,500 

47,050 
34,700 
23,625 
15,150 
3,525 
2,750 

12,800 

10,300 

6,600 

3,875 

1,075 

5,175 

805 

420 

320 

10 

65 

.53 

.00153 

140 

99,700 

123,850 

2 

1,400 

495 


Radio  Station  Regulatory  Fees 


Populatk>n  served 


<=20,000 

20.001—50.000 

50.001—125,000 

125,001—400,000  ... 
400,001—1,000.000 
>1 .000,000  


AM  Class  A 


500 
925 
1.500 
2.250 
3,125 
4,975 


AM  Class  B 


375 

725 

975 

1,575 

2,525 

4.100 


AM  Class  C 


275 
375 
525 
800 

1,425 
2,075 


AM  Class  D 


325 
525 
775 
950 
1,700 
2,625 


FM  Classes 
A,  B1  &  C3 


375 

725 

975 

1.575 

2.525 

4.100 


FM  Classes 

B,  C,  C1  & 

C2 


500 
925 

1,500 
2,250 
3,125 
4,975 
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Fee  category 


PLMRS  (per  license)  (Exclusive  Use)  (47  CFR  part  90)  

Microwave  (per  license)  (47  CFR  part  101)  V;";;™ ll";^' "■ 

218-219  MHz  (Formerly  Interactive  Video  Data  Service)  (per  license)  (47  CFR  part  95) 

Marine  (Ship)  (per  station)  (47  CFR  part  80)  

Marine  (Coast)  (per  license)  (47  CFR  part  80)  

General  Mobile  Radio  Sen/ice  (per  license)  (47  CFR  part  95) 

Rural  Radio  (47  CFR  part  22)  (previously  listed  under  Land  Mobile)  

PLMRS  (Shared  Use)  (47  CFR  part  90)  

Aviation  (Aircraft)  (per  station)  (47  CFR  part  87) 

Aviation  (Ground)  (per  license)  (47  CFR  part  87) 

Amateur  Vanity  Call  Signs  (per  call  sign)  (47  CFR  part  97) 

CMRS  Mobile  Services  (per  unit)  (47  CFR  parts  20,  22.  24,  27.  80  and  90)  

CMRS  Messaging  Services  (per  unit)  (47  CFR  parts  20.  22,  24  and  90)  

Multipoint  Distribution  Services  (Includes  MMDS,  LMDS  &  MDS)  (per  call  sign)  (47  CFR  part 

21)  ■■ 

AM  Constnx:tion  Permits 

FM  Construction  Permits  

TV  (47  CFR  part  73)  VHF  Commefcial: 

Mart<ets  1-10 

Markets  11-25 

Martlets  26-50 

Maricets  51-100 

Remaining  Markets 

Construction  Permits  

TV  (47  CFR  part  73)  UHF  Commerdal: 

Markets  1-10 

Markets  11-25 

Martlets  26-50 

Martlets  51-100 

Remaining  Markets 

Construction  Permits  -.• 

Satellite  Television  Stations  (AH  Markets)  

Construction  Permits— Satellite  Television  Stations  

Low  Power  TV.  TV/FM  Translators  &  Boosters  (47  CFR  part  74)  

Broadcast  Auxiliary  (47  CFR  part  74)  

CARS  (47  CFR  part  78)  ••' 

Earth  Stations  (47  CFR  part  25)  

Cable  Television  Systems  (per  subscriber)  (47  CFR  part  76) 

Interstate  Telecommunication  Service  Providers  (per  revenue  dollar) 

Space  Stations  (per  operational  station  in  geostationary  orbit)  (47  CFR  part  25)  also  includes 

Direct  Broadcast  Satellite  Service  (per  operational  station)  (  47  CFR  part  100)  

Space  Stations  (per  operational  system  in  non-geostationary  ortwt)  (47  CFR  part  25)  

International  Bearer  Circuits  (per  active  64KB  arcuit)  

International  PuWk:  Fixed  (per  call  sign)  (47  CFR  part  23)  

International  (HF)  Broadcast  (47  CFR  part  73) 


Annual 

regulatory  tee 

FY  2001 


NPRM 

proposed  fee 

FY  2002 


FY  2001  Radio  Station  Regulatory  Fees 


Population  served 


<=20,000 

20.001—50.000 

50,001—125.000 

125,001—400,000  ... 
400.001—1,000,000 
>1.000.000  


AM  Class  A 


450 
850 
1.375 
2.050 
2.850 
4.550 


AM  Class  B 


350 

675 

900 

1.450 

2.300 

3.750 


AM  Class  C 


250 
350 
475 
725 

1.300 
1.900 


5 

5 

10 

10 

5 

5 

5 

5 

5 

10 

1.20 

JZ7 

.05 

450 
280 
925 

45,100 
32,825 
21,325 
13,750 
3,275 
3,075 

15.150 

12.300 

7.075 

4.075 

1.150 

4,000 

740 

480 

305 

10 

55 

180 

.49 

.00132 

98.125 

94.425 

5 

1.275 

680 


Annual 

regulatory  fee 

FY  2002 


5 

10 

25 

10 

10 

5 

5 

5 

5 

10 

1.45 

.24 

.08 

430 

370 

1.500 

47.050 
34.700 
23,625 
15.150 
3.525 
2.750 

12.800 

10.300 

6.600 

3.875 

1.075 

5.175 

805 

420 

320 

10 

65 

140 

.53 

.00153 

99.700 

123.850 

2 

1,400 

495 


AM  Class  D 


300 
475 
700 
875 
1,550 
2,400 


FM  Classes 
A.  B1  &  C3 


350 

675 

900 

1,450 

2.300 

3.750 


FM  Classes 

B.  C,  CI  & 

C2 


450 
850 
1,375 
2.050 
2,850 
4.550 


FY  2002  Radio  Station  Regulatory  Fees 


Population  served 


<=20.000  

20,001—50.000 


AM  Class  A 


500 
925 


AM  Class  B 


375 
725 


AM  Class  C 


275 
375 


AM  Class  D 


325 
525 


FM  Classes 
A,  B1  &  C3 


375 
725 


FM  Classes 

B.  C,  CI  & 

C2 


500 
925 
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Populatk>n  sen/ed 

AM  Class  A 

AM  Class  B 

AM  Class  C 

AM  Class  D 

FM  Classes 
A,  B1  &  C3 

FM  Classes 

B.  C,  CI  & 

C2 

50.( 
125 
400 

>1, 

D01 — 125  000 

1,500 
2,250 
3,125 
4,975 

975 
1,575 
2,525 
4,100 

525 

800 

1,425 

2,075 

775 

950 

1,700 

2,625 

975 
1,575 
2.525 
4.100 

1,500 

001^400  000            

2,250 

001 — 1  000  000                

3,125 

OOO  000                    -. 

4,975 

Attachment  F — Detailed  Guidance  on 
Who  Must  Pay  Regulatory  Fees 

1.  The  guidelines  below  provide  an 
explanation  of  regulatory  fee  categories 
established  by  the  Schedule  of 
Regulatory  Fees  in  section  9  (g)  of  the 
Communications  Act.^^^  as  modified  in 
the  instant  NPRM.  Where  regulatory  fee 
categories  need  interpretation  or 
clarification,  we  have  relied  on  the 
legislative  history  of  section  9,  our  own 
experience  in  establishing  and 
regulating  the  Schedule  of  Regulatory 
Fees  for  Fiscal  Years  (FY)  1994  through 
2001,  and  the  services  subject  to  the  fee 
schedule.  The  categories  and  amounts 
set  out  in  the  schedule  have  been 
modified  to  reflect  changes  in  the 
niunber  of  payment  imits,  additions  and 
changes  in  the  services  subject  to  the  fee 
requirement  and  the  benefits  derived 
ft-om  the  Commission's  regulatory 
activities,  and  to  simplify  the  structure 
of  the  schedule.  The  schedule  may  be 
similarly  modified  or  adjusted  in  future 
years  to  reflect  changes  in  the 
Commission's  budget  and  in  the 
services  regulated  by  the 
Commission.""' 

2.  Exemptions.  Goverimients  and 
nonprofit  entities  are  exempt  from 
paying  regulatory  fees  and  should  not 
submit  payment.  A  nonprofit  entity  is 
required  to  have  on  file  with  the 
Commission  an  IRS  Determination 
Letter  documenting  that  it  is  exempt 
from  taxes  under  section  501  of  the 
hitemal  Revenue  Code  or  the 
certification  of  a  governmental  authority 
attesting  to  its  nonprofit  status.  In 
instances  where  the  IRS  Determination 
Letter  or  the  letter  of  certification  from 

a  governmental  authority  attesting  to  its 
ncmprofit  status  is  not  sufficiently 
current,  the  nonprofit  entity  may  be 
asked  to  submit  more  current 
documentation.  The  governmental 
exemption  applies  even  where  the 
government-owned  or  community- 
owned  facility  is  in  competition  with  a 
conmiercial  operation.  Other  specific 
exemptions  are  discussed  below  in  the 
descriptions  of  other  particular  service 
categories. 


1.  Private  Wireless  Radio  Services 

3.  Two  levels  of  statutory  fees  were 
established  for  the  Private  Wireless 
Radio  Services — exclusive  use  services 
and  shared  use  services.  Thus,  licensees 
who  generally  receive  a  higher  quality 
communication  channel  due  to 
exclusive  or  lightly  shared  frequency 
assignments  will  pay  a  higher  fee  than 
those  who  share  marginal  quality 
assignments.  This  dichotomy  is 
consistent  with  the  directive  of  section 
9,  that  the  regulatory  fees  reflect  the 
benefits  provided  to  the  licensees.'^^  In 
addition,  because  of  the  generally  small 
amount  of  the  fees  assessed  against 
Private  Wireless  Radio  Service 
licensees,  applicants  for  new  licenses 
and  reinstatements  and  for  renewal  of 
existing  licenses  are  required  to  pay  a 
regulatory  fee  covering  the  entire  license 
term,  with  only  a  percentage  of  all 
licensees  paying  a  regulatory  fee  in  any 
one  year.  Applications  for  modification 
or  assignment  of  existing  authorizations 
do  not  require  the  payment  of  regulatory 
fees.  The  expiration  date  of  those 
authorizations  will  reflect  only  the 
imexpired  term  of  the  underlying 
license  rather  than  a  new  license  term. 

a.  Exclusive  Use  Services 

4.  Private  Land  Mobile  Radio  Services 
(PLMRS)  (Exclusive  Use):  Regulatees  in 
this  category  include  those  authorized 
under  part  90  of  the  Conmiission's  Rules 
to  provide  limited  access  Wireless  Radio 
service  that  allows  high  quality  voice  or 
digital  communications  between 
vehicles  or  to  fixed  stations  to  further 
the  business  activities  of  the  licensee. 
These  services,  using  the  220-222  MHz 
band  and  frequencies  at  470  MHz  and 
above,  may  be  offered  on  a  private 
carrier  basis  in  the  Specialized  Mobile 
Radio  Services  (SMRSj.^^z  For  FY  2002, 
PLMRS  licensees  will  pay  a  $5  annual 
regulatory  fee  per  license,  payable  for  an 
entire  ten-year  license  term  at  the  time 


'"47  U.S.C.  159(g). 
>e<'47  U.S.C.  159(b)(2).  (3). 


16147  U.S.C.  159(b)(1)(A). 

'*2  This  category  only  applies  to  licensees  of 
shared-use  private  220-222  MHz  and  470  MHz  and 
atxjve  in  the  Specialized  Mobile  Radio  (SMR)  ; 
service  who  have  elected  not  to  change  to  the 
Commercial  Mobile  Radio  Service  (CMRS).  Those 
who  have  elected  to  change  to  the  CMRS  are 
referred  to  paragraph  14  of  this  Attachment. 


of  application  for  a  new,  renewal,  or 
reinstatement  license.  >^3  xjje  total 
regulatory  fee  due  is  $50  for  the  ten-year 
term. 

5.  Microwave  Services:  These  services 
include  private  and  commercial 
microwave  systems  and  private  and 
commercial  carrier  systems  authorized 
under  part  101  of  the  Commission's 
Rules  to  provide  telecommunications 
services  between  fixed  points  on  a  high 
quality  chaimel  of  communications. 
Microwave  systems  are  often  used  to 
relay  data  and  to  control  railroad, 
pipeline,  and  utility  equipment. 
Commercial  systems  typically  are  used 
for  video  or  data  transmission  or 
distribution.  For  FY  2002,  Microwave 
licensees  will  pay  a  $10  annual 
regulatory  fee  per  license,  payable  for  an 
entire  ten-year  license  term  at  the  time 
of  application  for  a  new,  renewal,  or 
reinstatement  license.  The  total 
regulatory  fee  due  is  $100  for  the  ten- 
year  license  term. 

6.  21 8-21 9  MHz  (F'ormerly  Interactive 
Video  Data  Service  (IVDS)):  The  218- 
219  MHz  service  is  a  two-way,  point-to- 
multi-point  radio  service  allocated  high 
quality  channels  of  communications 
and  authorized  under  part  95  of  the 
Commission's  Rules.  The  218-219  MHz 
service  provides  information,  products, 
and  services,  and  also  the  capability  to 
obtain  responses  from  subscribers  in  a 
specific  service  area.  The  218-219  MHz 
service  is  offered  on  a  private  carrier 
basis.  The  Commission  anticipated 
receiving  25  applications  in  the  218-219 
MHz  service  during  FY  2001.  For  FY 
2002,  we  anticipate  receiving  five 
applications  and  propose  that  the 
aimual  regulatory  fee  for  218-219  MHz 
licensees  be  set  at  $25  per  applicatipn. 
The  total  regulatory  fee  due  would  be 
$250  for  the  ten-year  license  term. 

b.  Shared  Use  Services 

7.  Marine  (Ship)  Service:  This  service 
is  a  shipboard  radio  service  authorized 
imder  part  80  of  the  Commission's  Rules 
to  provide  telecommunications  between 


'<*3  Although  this  fee  category  includes  licenses 
with  ten-year  terms,  the  estimated  volume  of  ten- 
year  license  applications  in  FY  2000  is  less  than 
one-tenth  of  one  percent  and.  therefore,  is 
statistically  insigniHcant. 
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watercrait  or  between  watercraft  and 
shore-based  stations.  Radio  installations 
are  required  by  domestic  and 
international  law  for  large  passenger  or 
cargo  vessels.  Radio  equipment  may  be 
voluntarily  installed  on  smaller  vessels, 
such  as  recreational  boats.  The 
Telecommunications  Act  of  1996  gave 
the  Commission  the  authority  to  license 
certain  ship  stations  by  rule  rather  than 
by  individual  license.  The  Commission 
exercises  that  authority.  Private  boat 
operators  sailing  entirely  within 
domestic  U.S.  waters  and  who  are  not 
otherwise  required  by  treaty  or 
agreement  to  carry  a  radio,  are  no  longer 
required  to  hold  a  marine  license,  and 
they  will  not  be  required  to  pay  a 
regulatory  fee.  For  FY  2002,  parties 
required  to  be  licensed  and  those 
choosing  to  be  licensed  for  Marine 
(Ship)  Stations  will  pay  a  $10  annual 
regulatory  fee  per  station,  payable  for  an 
entire  ten-year  license  term  at  the  time 
of  application  for  a  new,  renewal,  or 
reinstatement  license.  The  total 
regulatory  fee  due  is  $100  for  the  ten- 
year  license  term. 

8.  Marine  (Coast)  Service:  This  service 
includes  land-based  stations  in  the 
maritime  services,  authorized  under 
part  80  of  the  Commission's  Rules,  to 
provide  communications  services  to 
ships  and  other  watercraft  in  coastal  and 
inland  waterways.  For  FY  2002, 
licensees  of  Marine  (Coast)  Stations  will 
pay  a  $10  annual  regulatory  fee  per  call 
sign,  payable  for  the  entire  ten-year 
license  term  at  the  time  of  application 
for  a  new,  renewal,  or  reinstatement 
license.  The  total  regulatory  fee  due  is 
$100  per  call  sign  for  the  ten-year 
license  term. 

9.  Private  Land  Mobile  Radio  Services 
(PLMRS)( Shared  Use):  These  services 
include  Land  Mobile  Radio  Services 
operating  under  parts  90  and  95  of  the 
Commission's  Rules.  Services  in  this 
category  provide  one-or  two-way 
communications  between  vehicles, 
persons  or  fixed  stations  on  a  shared 
basis  and  include  radiolocation  services, 
industrial  radio  services,  and  land 
transportation  radio  services.  For  FY 
2002,  licensees  of  services  in  this 
category  will  pay  a  $5  annual  regulatory 
fee  per  call  sign,  payable  for  an  entire 
ten-year  license  term  at  the  time  of 
application  for  a  new,  renewal,  or 
reinstatement  license.  The  total 
regulatory  fee  due  is  $50  for  the  ten-year 
license  term. 

10.  Aviation  (Aircraft)  Service:  These 
services  include  stations  authorized  to 
provide  commimications  between 
aircraft  and  between  aircraft  and  ground 
stations  and  include  frequencies  used  to 
communicate  with  air  traffic  control 
facilities  pursuant  to  part  87  of  the 


Commission's  Rules.  The 
Telecommunications  Act  of  1996  gave 
the  Commission  the  authority  to  license 
certain  aircraft  radio  stations  by  rule 
rather  than  by  individual  license.  The 
Commission  exercises  that  authority. 
Private  aircraft  operators  flying  entirely 
within  domestic  U.S.  airspace  and  who 
are  not  otherwise  required  by  treaty  or 
agreement  to  carry  a  radio  are  no  longer 
required  to  hold  an  aircraft  license,  and 
they  will  not  be  required  to  pay  a 
regulatory  fee.  For  FY  2002.  parties 
required  to  be  licensed  and  those 
choosing  to  be  licensed  for  Aviation 
(Aircraft)  Stations  will  pay  a  $5  annual 
regulatory  fee  per  station,  payable  for 
the  entire  ten-year  license  term  at  the 
time  of  application  for  a  new.  renewal, 
or  reinstatement  license.  The  total 
regulatory  fee  due  is  $50  per  station  for 
the  ten-year  license  term. 

11.  Aviation  (Ground)  Service:  This 
service  includes  stations  authorized  to 
provide  ground-based  communications 
to  aircraft  for  weather  or  landing 
information,  or  for  logistical  support 
pursuant  to  part  87  of  the  Commission's 
Rules.  Certain  ground-based  stations 
which  only  serve  itinerant  traffic,  i.e.. 
possess  no  actual  units  on  which  to 
assess  a  fee.  are  exempt  from  payment 
of  regulatory  fees.  For  FY  2002, 
licensees  of  Aviation  (Ground)  Stations 
will  pay  a  $10  annual  regulatory  fee  per 
license,  payable  for  the  entire  five-year 
license  term  at  the  time  of  application 
for  a  new.  renewal,  or  reinstatement 
license.  The  total  regulatory  fee  is  $50 
per  call  sign  for  the  five-year  license 
term. 

12.  General  Mobile  Radio  Service 
(GMRS):  These  services  include  Land 
Mobile  Radio  licensees  providing 
personal  and  limited  business 
communications  between  vehicles  or  to 
fixed  stations  for  short-range,  two-way 
communications  pursuant  to  part  95  of 
the  Commission's  Rules.  For  FY  2002. 
GMRS  licensees  will  pay  a  $5  aimual 
regulatory  fee  per  license,  payable  for  an 
entire  five-year  license  term  at  the  time 
of  application  for  a  new,  renewal  or 
reinstatement  license.  The  total 
regulatory  fee  due  is  $25  per  license  for 
the  five-year  license  term. 

c.  Amateur  Radio  Vanity  Call  Signs 

13.  Amateur  Vanity  Call  Signs:  This 
category  covers  voluntary'  requests  for 
specific  call  signs  in  the  Amateur  Radio 
Service  authorized  under  part  97  of  the 
Commission's  Rules.  Applicants  for 
Amateur  Vanity  Call-Signs  will 
continue  to  pay  a  $1.20  annual 
regulatory  fee  per  call  sign,  as 
prescribed  in  the  FY  2001  fee  schedule, 
payable  for  an  entire  ten-year  license 
term  at  the  time  of  application  for  a 


vanity  call  sign  until  the  FY  2002  fee 
schedule  becomes  effective.  The  total 
regulatory  fee  due  would  be  $12  per 
license  for  the  ten-year  license  term.'"    • 
For  FY  2002,  Amateur  Vanity  Call  Sign 
applicants  will  pay  a  $1.45  annual 
regulatory  fee  per  call  sign,  payable  for 
an  entire  ten-year  term  at  the  time  of 
application  for  a  new,  renewal  or 
reinstatement  license.  The  total 
regulatory  fee  due  is  $14.50  per  call  sign 
for  the  ten-year  license  term. 

d.  Commercial  Wireless  Radio  Services 

14.  Commercial  Mobile  Radio 
Services  (CMRS)  Mobile  Services:  The 
Commercial  Mobile  Radio  Service 
(CMRS)  is  an  "umbrella"  descriptive 
term  attributed  to  various  existing 
broadband  services  authorized  to 
provide  interconnected  mobile  radio 
services  for  profit  to  the  public,  or  to 
such  classes  of  eligible  users  as  to  be 
effectively  available  to  a  substantial 
portion  of  the  public.  CMRS  Mobile 
Services  include  certain  licensees  which 
formerly  were  licensed  as  part  of  the 
Private  Radio  Services  (e.g.,  Specialized 
Mobile  Radio  Services)  and  others 
formerly  licensed  as  part  of  the 
Common  Carrier  Radio  Services  [e.g.. 
Public  Mobile  Services  and  Cellular 
Radio  Service).  While  specific  rules 
pertaining  to  each  covered  service 
remain  in  separate  parts  22,  24,  27,  80 
and  90,  general  rules  for  CMRS  are 
contained  in  part  20.  CMRS  Mobile 
Services  will  include:  Specialized 
Mobile  Radio  Services  (part  90);  '^s 
Broadband  Personal  Communications 
Services  (part  24),  Public  Coast  Stations 
(part  80);  Public  Mobile  Radio  (Cellular, 
800  MHz  Air-Ground  Radiotelephone, 
and  Offshore  Radio  Services)  (part  22); 
and  Wireless  Communications  Service 
(part  27).  Each  licensee  in  this  group 
will  pay  an  aimual  regulatory  fee  for 
each  mobile  or  cellular  unit  (mobile  or 
telephone  number),  assigned  to  its 
customers,  including  resellers  of  its 
services.  For  FY  2002,  the  regulatory  fee 
is  $.24  per  unit. 

15.  Commercial  Mobile  Radio 
Services  (CMRS)  Messaging  Services: 
The  Commercial  Mobile  Radio  Service 
(CMRS)  is  an  "umbrella  "  descriptive 
term  attributed  to  various  existing 


'"  Section  9(h)  exempts  "amateur  radio  operator 
licenses  under  part  97  of  the  Commission's  rules 
(47  CFR  part  97)"  bom  the  requirement.  However, 
section  9(g)'s  fee  schedule  explicitly  includes 
"Amateur  vanity  call  signs'  as  a  category  subject  to 
the  payment  of  a  regulatory  fee. 

'"  This  category  does  not  include  licensees  of 
private  shared-use  220  MHz  and  470  MHz  and 
above  in  the  Specialized  Mobile  Radio  (SMR) 
service  who  have  elected  to  remain  non- 
commercial. Those  who  have  elected  not  to  change 
to  the  Commercial  Mobile  Radio  Service  (CMRS) 
are  referred  to  paragraph  4  of  this  Attachment. 
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narrowband  services  authorized  to 
provide  interconnected  mobile  radio 
services  for  profit  to  the  public,  or  to 
such  classes  of  eligible  usees  as  to  be 
effectively  available  to  a  substantial 
portion  of  the  public.  CMRS  Messaging 
Services  include  certain  licensees  which 
formerly  were  licensed  as  part  of  the 
Private  Radio  Services  (e.g..  Private 
Paging  and  Radiotelephone  Service), 
licensees  formerly  licensed  as  part  of 
the  Conunon  Carrier  Radio  Services 
[e.g..  Public  Mobile  One- Way  Paging), 
licensees  of  Narrowband  Personal 
Communications  Service  (PCS)  (e.g., 
one-  way  and  two-way  paging),  and 
220-222  MHz  Band  and  Interconnected 
Business  Radio  Service.  In  addition,  this 
category  includes  small  SMR  systems 
authorized  for  use  of  less  than  10  MHz 
of  bandwidth.  While  specific  rules 
pertaining  to  each  covered  service 
remain  in  separate  parts  22,  24  and  90, 
general  rules  for  CMRS  are  contained  in 
part  20.  Each  licensee  in  the  CMRS 
Messaging  Services  will  pay  an  annual 
regulatory  fee  for  each  unit  (pager, 
telephone  number,  or  mobile)  assigned 
to  its  customers,  including  resellers  of 
its  services.  For  FY  2002,  the  regulatory 
fee  is  $.08  per  tmit. 

16.  Finally,  with  regard  to  our 
definition  of  a  CMRS  payment  units,  we 


clarify  that  fees  are  assessable  on  each 
CMRS  subscriber  considered  "active"  as 
of  December  31,  2001.  Examples  of 
CMRS  subscribers  include:  subscribers 
of  terrestrial  mobile  telephone  services, 
subscribers  of  one-way  or  two-way 
paging  services,  and  subscribers  of  other 
wireless  messaging  services  that  are 
capable  of  transmitting  and/or  receiving 
data  communications.  A  "feeable" 
CMRS  payment  unit  is  a  CMRS 
-  subscriber  that  has  possession  of  a 
mobile  device  that  can  transmit  or 
receive  voice  or  non-voice 
communications,  or  a  CMRS  subscriber 
has  a  contractual  agreement  for  the 
provision  of  a  CMRS  service.  The 
responsible  payer  of  the  regulatory  fee  is 
the  CMRS  licensee.  For  example,  John 
Doe  piuchases  a  pager  and  obtains  a 
paging  services  contract  from  Paging 
Licensee  X.  Paging  Licensee  X  is 
responsible  for  paying  the  applicable 
regulatory  fee  for  this  unit.  Further,  if 
John  Doe  purchases  a  pager  and  obtains 
paging  services  fit)m  a  paging  reseller 
which  resells  services  from  Paging 
Licensee  X,  Paging  Licensee  X  is  still 
responsible  for  pajdng  the  applicable 
regulatory  fee  for  this  CMRS  payment 
unit. 


2.  Mass  Media  Services 

17.  The  regulatory  fees  for  the  Mass 
Media  fee  category  apply  to  broadcast 
licensees  and  permittees. 
Nonconmiercial  Educational 
Broadcasters  are  exempt  frova  regulatory 
fees. 

a.  Commercial  Radio 

18.  These  categories  include  licensed 
Commercial  AM  (Classes  A,  B,  C,  and  D) 
and  FM  (Classes  A,  B,  Bl,  C,  Cl,  C2,  and 
C3)  Radio  Stations  operating  under  part 
73  of  the  Commission's  Rules.  '^^  We 
have  combined  class  of  station  and  city 
grade  contour  population  data  to 
formulate  a  schedule  of  radio  fees  which 
differentiate  between  stations  based  on- 
class  of  station  and  population  served. 
In  general,  higher  class  stations  and 
stations  in  metropolitan  areas  will  pay 
higher  fees  than  lower  class  stations  and 
stations  located  in  rural  areas.  The 
specific  fee  that  a  station  must  pay  is 
determined  by  where  it  ranks  after 
weighting  its  fee  requirement 
(determined  by  class  of  station)  with  its 
population.  The  regulatory  fee 
classifications  for  Radio  Stations  for  FY 
2002  are  as  follows: 


FY  2002  Radio  Station  Regulatory  Fees 


Population  served 


<=20,000 

20,001—50.000 ., 

50.001—125,000 

125.001—400.000  ... 
400.001—1.000,000 
>1.000.000  


AM  Class  A 

AM  Class  B 

AM  Class  C 

AM  Class  D 

FM  Classes 
A.  Bl  &  C3 

FM  Classes 

B,  C.  CI  & 

C2 

500 

375 

275 

325 

375 

500 

925 

725 

375 

525 

725 

925 

1.500 

975 

525 

775 

975 

1,500 

2,250 

1.575 

800 

950 

1.575 

2.250 

3.125 

2.525 

1.425 

1,700 

2.525 

3,125 

4.975 

4.100 

2.075 

2.625 

4.100 

4,975 

19.  Licensees  may  determine  the 
appropriate  fee  payment  by  referring  to 
the  FCC's  internet  world  wide  web  site 
{http://www.fcc.gov)  or  by  calling  the 
FCC's  National  Call  Center  (1-888-225- 
S322).  The  same  information  may  be 
included  in  the  Public  Notices  mailed  to 
each  licensee  for  which  we  have  a 
current  address  on  file  (Note:  Non- 
receipt  of  a  Public  Notice  does  not 
relieve  a  licensee  of  its  obligation  to 
submit  its  regulatory  fee  payment). 

b.  Construction  Permits — Commercial 
AM  Radio 

20.  This  category  includes  holders  of 
permits  to  construct  new  Commercial 
AM  Stations.  For  FY  2002,  a  regulatee 


>"«The  Commission  acknowledges  that  certain 
stations  operating  in  Puerto  Rico  and  Guam  have 
been  assigned  a  higher  level  station  class  than 


who  held  a  construction  permit  on 
October  1,  2001  will  pay  a  fee  of  $370 
for  each  permit.  A  regulatee  pays  a 
construction  permit  fee  only  if  the 
permit  is  for  a  new  facility.  If  the 
regulatee  held  a  license  on  October  1, 
2001  or  prior,  but  also  has  a 
construction  permit  to  make 
modifications  to  the  licensed  facility,  it 
is  required  to  pay  the  applicable  license 
fee  for  the  designated  group  within 
which  the  station  appears. 

c.  Construction  Permits — Conunercial 
FM  Radio 

21.  This  category  includes  holders  of 
permits  to  construct  new  Commercial 
FM  Stations.  For  FY  2002,  a  regulatee 


would  be  expected  if  the  station  were  located  on  the 
mainland.  Although  this  results  in  a  higher 
regulatory  fee,  we  believe  that  the  increased 


who  held  a  construction  permit  on 
October  1,  2001  will  pay  a  fee  of  $1,500 
for  each  permit.  A  regulatee  pays  a 
construction  permit  fee  only  if  the 
permit  is  for  a  new  facility.  If  the 
regidatee  held  a  license  on  October  1, 
2001  or  prior,  but  also  has  a 
construction  permit  to  make 
modifications  to  the  licensed  facility,  it 
is  required  to  pay  the  applicable  license 
fee  for  the  designated  group  within 
which  the  station  appears. 

d.  Commercial  Television  Stations 

22.  This  category  includes  licensed 
Conunercial  VHF  and  UHF  Television 
iStations  covered  under  part  73  of  the 
Commission's  Rules,  except  commonly 


interference  protection  associated  with  the  higher 
station  class  is  necessary  and  justifies  the  fee. 
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owned  Television  Satellite  Stations. 

addressed  separately  below.  Markets  are 

Nielsen  Designated  Market  Areas  (DMA) 

as  listed  in  the  Television  &■  Cable 

Factbook,  Stations  Volume  No.  70,  2002 

Edition.  Warren  Publishing.  Inc.  The 

fees  for  each  category  of  station  are  as 

follows: 

VHF  Markets  1-10:  $47,050 

VHP  Markets  11-25:  34,700 

VHF  Markets  26-50:  23,625 

VHF  Markets  51-100:  15,150 

VHF  Remaining  Markets:  3.525 

UHF  Markets  1-10:  $12,800 

UHF  Markets  11-25:  10.300 

UHF  Markets  26-50:  6.600 

UHF  Markets  51-100:  3.875 

UHF  Remaining  Markets:  1.075 

e.  Ckimmercial  Television  Satellite 
Stations 

23.  Commonly  owned  Television 
Satellite  Stations  in  any  market 
(authorized  pursuant  to  Note  5  of 

§  73.3555  of  the  Commission's  Rules) 
that  retransmit  programming  of  the 
primary  station  are  assessed  a  fee  of 
$805  annually.  Those  stations 
designated  as  Television  Satellite 
Stations  in  the  2002  Edition  of  the 
Television  and  Cable  Factbook  are 
subject  to  the  fee  applicable  to 
Television  Satellite  Stations.  All  other 
television  licensees  are  subject  to  the 
regulatory  fee  payment  required  for 
their  class  of  station  and  market. 

f.  Construction  Permits — Commercial 
VHF  Television  Stations 

24.  This  category  includes  holders  of 
permits  to  construct  new  Commercial 
VHF  Television  Stations  authorized  as 
of  October  1.  2001.  For  FY  2002.  a 
regulatee  who  held  a  construction 
permit  on  October  1,  2001  will  pay  a  fee 
of  $2,750  for  each  permit.  A  regulatee 
pays  a  construction  permit  fee  only  if 
the  permit  is  for  a  new  facility.  If  the 
regulatee  held  a  license  on  October  1. 
2001  or  prior,  but  also  has  a 
construction  permit  to  make 
modifications  to  the  licensed  facility,  it 
is  required  to  pay  the  applicable  license 
fee  for  the  designated  group  within 
which  the  television  station  appears. 

g.  Construction  Permits — Commercial 
UHF  Television  Stations 

25.  This  category  includes  holders  of 
permits  to  construct  new  UHF 
Television  Stations  authorized  as  of 
October  1,  2001.  For  FY  2002,  a 
regulatee  who  held  a  construction 
permit  on  October  1,  2001  will  pay  a  fee 
of  $5,175  for  each  permit.  A  regulatee 
pays  a  construction  permit  fee  only  if 
the  permit  is  for  a  new  facility.  If  the 
regulatee  held  a  license  on  October  1, 
2001  or  prior,  but  also  has  a 


construction  permit  to  make 
modifications  to  the  licensed  facility,  it 
is  required  to  pay  the  applicable  license 
fee  for  the  designated  group  within 
which  the  television  station  appears. 

h.  Construction  Permits — Satellite 
Television  Stations 

26.  The  fee  for  UHF  and  VHF 
Television  Satellite  Station  construction 
permits  for  FY  2002  is  $420.  A  regulatee 
who  held  a  construction  permit  on 
October  1.  2001  will  pay  a  fee  of  $420 
for  each  permit.  A  regulatee  pays  a 
construction  permit  fee  only  if  the 
permit  is  for  a  new  facility.  If  the 
regulatee  held  a  license  on  October  1, 
2001  or  prior,  but  also  has  a 
construction  permit  to  make 
modifications  to  the  licensed  facility,  it 
is  required  to  pay  the  applicable  license 
fee  for  the  designated  group  within 
which  the  station  appears. 

i.  Low  Power  Television.  FM  Translator 
and  Booster  Stations.  TV  Translator  and 
Booster  Stations 

27.  This  category  includes  Low  Power 
UHF/VHF  Television  stations  operating 
under  part  74  of  the  Commission's  Rules 
with  a  transmitter  power  output  limited 
to  1  kW  for  a  UHF  facility  and. 
generally.  0.01  kW  for  a  VHF  facility. 
Low  Power  Television  (LPTV)  stations 
may  retransmit  the  programs  and  signals 
of  a  TV  Broadcast  Station,  originate 
programming,  and/or  operate  as  a 
subscription  service.  This  category  also 
includes  translators  and  boosters 
operating  under  part  74  which 
rebroadcast  the  signals  of  full  service 
stations  on  a  frequency  different  bom 
the  parent  station  (translators)  or  on  the 
same  frequency  (boosters).  The  stations 
in  this  category  are  secondary  to  full 
service  stations  in  terms  of  frequency 
priority.  We  have  also  received  requests 
for  waivers  of  the  regulatory  fees  from 
operators  of  community  based 
Translators.  These  Translators  are 
generally  not  affiliated  with  commercial 
broadcasters,  are  nonprofit, 
nonprofitable.  or  only  marginally 
profitable,  serve  small  rural 
communities,  and  are  supported 
financially  by  the  residents  of  the 
communities  served.  We  are  aware  of 
the  difficulties  these  Translators  have  in 
paying  even  minimal  regulatory  fees. 
and  we  have  addressed  those  concerns 
in  the  ruling  on  reconsideration  of  the 
FY  1994  Report  and  Order  Community 
based  Translators  that  meet  certain 
requirements  will  have  their  fees 
waived.»«^  For  FY  2002,  licensees  in 
low  power  television,  FM  translator  and 
booster,  and  TV  translator  and  booster 


category  will  pay  a  regulatory  fee  of 
$320  for  each  license  held. 

j.  Broadcast  Auxihary  Stations 

28.  This  category  includes  licensees  of 
remote  pickup  stations  (either  base  or 
mobile)  and  associated  accessory 
equipment  authorized  pursuant  to  a 
single  license.  Aural  Broadcast 
Auxiliary  Stations  (Studio  Transmitter 
Link  and  Inter-City  Relay)  and 
Television  Broadcast  Auxiliary  Stations 
(TV  Pickup.  TV  Studio  Transmitter 
Link.  TV  Relay)  authorized  under  part 
74  of  the  Commission's  Rules.  Auxiliary 
Stations  are  generally  associated  with  a 
particular  television  or  radio  broadcast 
station  or  cable  television  system.  This 
category  does  not  include  translators 
and  boosters  (see  paragraph  26  infra). 
For  FY  2002,  licensees  of  Commercial 
Auxiliary  Stations  will  pay  an  $10 
annual  regulatory  fee  on  a  per  call  sign 
basis. 

k.  Multipoint  Distribution  Service 

29.  This  category  includes  Multipoint 
Distribution  Service  (MDS).  Local 
Multipoint  Distribution  Service  (LMDS), 
and  Multichaimel  Multipoint 
Distribution  Service  (MMDS), 
authorized  under  parts  21  and  101  of 
the  Commission's  Rules  to  use 
microwave  frequencies  for  video  and 
data  distribution  within  the  United 
States.  For  FY  2002,  MDS  and  MMDS 
stations  will  pay  an  annual  regulatory 
fee  of  $430  per  call  sign. 

3.  Cable  Services 

a.  Cable  Television  Systems 

30.  This  category  includes  operators 
of  Cable  Television  Systems,  providing 
or  distributing  programming  or  other 
services  to  subscribers  under  part  76  of 
the  Commission's  Rules.  For  FY  2002, 
Cable  Systems  will  pay  a  regulatory  fee 
of  $.53  per  subscriber. *«*  Payments  for 
Cable  Systems  are  to  be  made  on  a  per 
subscriber  basis  as  of  December  31. 
2001.  Cable  Systems  should  determine 
their  subscriber  numbers  by  calculating 
the  nimiber  of  single  family  dwellings, 
niunber  of  individual  households  in 
multiple  dwelling  units,  e.g.. 
apartments,  condominiums,  mobile 
home  parks,  etc.,  paying  at  the  basic 
subscriber  rate,  the  number  of  bulk  rate 
customers  and  the  number  of  courtesy 
or  fee  customers.  In  order  to  determine 
the  number  of  bulk  rate  subscribers,  a 
system  should  divide  its  bulk  rate 
charge  by  the  annual  subscription  rate 
for  individual  households.  See  FY  1994 


'•'See  10  FCC  Red  12759. 12762  (1995). 


'•*  Cable  systems  are  to  pay  their  regulatory  fees 
on  a  per  subscriber  basis  rather  than  per  1,000 
subscribers  as  set  forth  in  the  statutory  fee  schedule. 
See  FY  1994  fleport  and  Order  at  paragraph  100. 
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Report  and  Order,  Appendix  B  at 
paragraph  31.i®^  • 

b.  Cable  Antenna  Relay  Service 

31.  This  category  includes  Cable 
Antenna  Relay  Service  (CARS)  stations 
used  to  transmit  television  and  related 
audio  signals,  signals  of  AM  and  FM 
Broadcast  Stations,  and  cablecasting 
itom  the  point  of  reception  to  a  terminal 
point  from  where  the  signals  are 
distributed  to  the  public  by  a  Cable 
Television  System.  For  FY  2002. 
licensees  will  pay  an  annual  regulatory 
fee  of  $65  per  CARS  license. 

4.  Common  Carrier  Services 

a.  Commercial  Microwave  (Domestic 
Public  Fixed  Radio  Service) 

32.  This  category  includes  licensees 
in  the  Point-to-Point  Microwave  Radio 
Service.  Local  Television  Transmission 
Radio  Service,  and  Digital  Electronic 
Message  Service,  authorized  under  part 
101  of  the  Commission's  Rules  to  use 
microwave  frequencies  for  video  and 
data  distribution  within  the  United 
States.  These  services  are  now  included 
in  the  Microwave  category  (see 
paragraph  5  supra). 


h.  Interstate  Telecommunication  Service 
Providers 

33.  *rhis  category  includes  all 
providers  of  local  and  telephone 
services  to  end  users.  Covered  services 
include  the  interstate  and  international 
portion  of  wireline  local  exchange 
service,  local  and  long  distance  private 
line  services  for  both  voice  and  data, 
dedicated  and  network  packet  and 
packet-like  services,  long  distance 
message  telephone  services,  and  other 
local  and  toll  services.  Providers  of  such 
services  are  referred  to  herein  as 
"interstate  telecommunication  service 
providers". 

34.  Interstate  service  providers 
include  CAP/CLECs,  incumbent  local 
exchange  carriers  (local  telephone 
operating  companies),  interexchange 
carriers  (long  distance  telephone 
companies),  local  resellers,  OSPs 
(operator  service  providers  that  enable 
customers  to  make  away  from  home 
calls  and  to  place  calls  with  alternative 
billing  arremgements),  payphone  service 
providers,  prepaid  card,  private  service 
providers,  satellite  carriers  that  provide 
fixed  local  or  message  toll  services, 
shared  tenant  service  providers,  toll 
resellers,  and  other  local  and  other 
service  providers. 


35.  To  avoid  imposing  a  double 
payment  burden  on  resellers,  we  base 
the  regulatory  fee  on  end-user  revenues. 
Interstate  telecommunication  service 
providers,  including  resellers,  must 
submit  fee  payments  based  upon  their 
proportionate  share  of  interstate  and 
international  end-user  revenues  for  local 
and  toll  services.  We  use  the  terms  end- 
user  revenues,  local  service  and  toll 
service,  based  on  the  methodology  used 
for  calculating  contributions  to  the 
Universal  Service  support 
mechanisms.  1^°  Interstate 
telecommunication  service  providers  do 
not  pay  the  Common  Carrier  regulatory 
fee  on  revenue  from  the  provision  of 
intrastate  local  and  toll  services, 
wireless  monthly  and  local  message 
services,  satellite  toll  services,  carrier's 
carrier  telecommunications  services, 
customer  premises  equipment,  Internet 
service  and  non-telecommunications 
services.  For  FY  2002.  carriers  must 
multiply  their  interstate  and 
international  revenue  frt>m  subject  local 
emd  toll  services  by  the  factor  0.00153 
to  determine  the  appropriate  fee  for  this 
category  of  service.  Regulatees  may 
want  to  use  the  following  worksheet  to 
determine  their  fee  payment: 


Calendar  2001  revenue  infonnaion 


1  Service  provided  by  U.S.  carriers  that  botfi  originates  and  tenninates  in  foreign  points.  FCC  Form  499-A  Line  412  (e) 

2  Interstate  end-user  revenues  from  all  telecommunications  services.  FCC  Fomn  499-A  Line  420  (d) 

3  Intemational  end-user  revenues  from  all  telecommunications  services  except  intemational-to-intemational.  FCC  Fomi  499-A 
Line  420  (e) • • 

4  Total  end-user  revenues  (Sum  of  Lines  1,  2  and  3)  Note:  also  enter  ttiis  number  on  Block  (28A)— "FCC  Code  1" 

5  End-user  Interstate  mobile  service  monttily  and  activation  ctiarges.  FCC  Form  499-A  Line  409  (d)  

6  End-user  international  mobile  service  monthly  and  activation  charges.  FCC  Form  499-A  Line  409  (e) 

7  End-user  Interstate  motiile  service  message  charges  including  roaming  charges  but  excluding  toll  charges.  FCC  Form  499-A 
Line  410(d) 

8  End-user  international  mobile  service  message  charges  Including  roaming  charges  but  exchidlng  toll  charges.  FCC  Form  499- 
A  Line  410(e)  

9  End-user  Interstate  satellite  services.  FCC  Form  499-A  Line  416  (d) 

10  End-user  intemational  satellite  services.  FCC  Form  499-A  Line  416  (e) 

1 1  Surcharges  on  mobile  and  satellite  services  identified  as  recovering  universal  service  contributions  and  Included  in  Line  403 
(d)  or  403  (e)  on  your  FCC  Form  499.  [Note:  you  may  not  Include  surcharges  applied  to  local  or  toll  sen^ices,  nor  any  sur- 
charges identified  as  intrastate  surcharges.)  

12  Interstate  and  intemational  revenues  from  resellers  that  do  not  contribute  to  USF.  FCC  Fonn  499-A  Line  511  (b)  

13  Total  excluded  end-user  revenues.  (Sum  Lines  5  through  12.)  Note:  also  enter  this  number  on  Block  (29A)— "FCC  Code  2". 

14  Total  subject  revenues.  (Line  4  minus  Line  13)  Note:  also  enter  this  number  in  Block  (25A)— "Quantity" 

15  Interstate  telecommunications  sen/ice  provider  fee  factor 

16  2002  Regulatory  Fee  (Line  14  times  Line  15)*  Note:  also  enter  this  number  in  Btock  (27 A)- Total  Fee"  

•You  are  exempt  from  filing  If  the  amount  on  line  16  is  less  than  $10.  


(Show 

amounts  in 

whole 

dollars) 


.00153 


>6»59  FR  30984  (June  16.  1994). 
"0  See  1998  Biennial  Regulatory  Review — 
Streamlined  Contributor  Reporting  Requirements 


Associated  with  Administration  of 
Telecommunications  Relay  Services,  North 
American  Numbering  Plan,  Local  Number 
Portability,  and  Universal  Service  Support 


Mechanisms,  Report  and  Order,  FCC  99-175,  CC 
Docket  No.  98-171  (rel.  July  14. 1999),  64  FR  41320 
(Jul.  30, 1999)  [Contributor  Reporting  Requirements 
Order). 
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5.  International  Services 
a.  Earth  Stations 

36.  Very  Small  Aperture  Terminal 
(VSAT)  Earth  Stations,  equivalent  C- 
Band  Earth  Stations  and  antennas,  and 
earth  station  systems  comprised  of  very 
small  aperture  terminals  operate  in  the 
12  and  14  GHz  bands  and  provide  a 
variety  of  communications  services  to 
other  stations  in  the  network.  VSAT 
systems  consist  of  a  network  of 
technically-identical  small  Fixed- 
Satellite  Earth  Stations  which  often 
include  a  larger  hub  station.  VSAT  Earth 
Stations  and  C-Band  Equivalent  Earth 
Stations  are  authorized  pursuant  to  part 
25  of  the  Commission's  Rules.  Mobile 
Satellite  Earth  Stations,  operating 
pursuant  to  part  25  of  the  Commission's 
Rides  under  blanket  licenses  for  mobile 
antennas  (transceivers),  are  smaller  than 
one  meter  and  provide  voice  or  data 
communications,  including  position 
location  information  for  mobile 
platforms  such  as  cars,  buses,  or 
trucks.' ^^  Fixed- Satellite  Transmit/ 
Receive  and  Transmit-Only  Earth 
Station  antennas,  authorized  or 
registered  imder  part  25  of  the 
Commission's  Rides,  are  operated  by 
private  and  public  carriers  to  provide 
telephone,  television,  data,  and  other 
forms  of  communications.  Included  in 
this  category  are  telemetry,  tracking  and 
control  (TT&C)  earth  stations,  and  earth 
station  uplinks.  For  FY  2002.  licensees 
of  VSATs,  Mobile  SatelUte  Earth 
Stations,  and  Fixed-Satellite,  Transmit; 
Receive  and  Transmit-Only  Earth 
Stations  will  pay  a  fee  of  $140  per 
authorization  Or  registration  as  well  as 
a  separate  fee  of  $140  for  each 
associated  Hub  Station. 

37.  Receive-only  earth  stations.  For 
FY  2002,  there  is  no  regulatory  fee  for 
receive-only  earth  stations. 

b.  Space  Stations  (Geostationary  Orbit) 

38.  Geostationary  Orbit  (also  referred 
to  as  Geosynchronous)  Space  Stations 
are  domestic  and  international  satellites 
positioned  in  orbit  to  remain 
approximately  fixed  relative  to  the 
earth.  Most  are  authorized  under  part  25 
of  the  Commission's  Rules  to  provide 
communications  between  satellites  and 
earth  stations  on  a  common  carrier  andJ 
or  private  carrier  basis.  In  addition,  this 
category  includes  Direct  Broadcast 
Satellite  PBS)  Service  which  includes 
space  stations  authorized  under  part  100 
of  the  Commission's  rules  to  transmit  or 


>"  Mobile  earth  stations  are  hand-held  or  vehicle- 
based  units  capable  of  operation  while  the  operator 
or  vehicle  is  in  motion.  In  contrast,  transportable 
units  are  moved  to  a  fixed  location  and  operate  in 
a  stationary  (fixed)  mode.  Both  are  assessed  the 
same  regulatory  fee  for  FY  2001. 


i«-transmit  signals  for  direct  reception 
by  the  general  public  encompassing 
both  individual  and  community     • 
reception.  For  FY  2002.  entities 
authorized  to  operate  geostationary 
space  stations  (including  DBS  satellites) 
will  be  assessed  an  annual  regulatory 
fee  of  $99,700  per  operational  station  in 
orbit.  Payment  is  required  for  any 
geostationary  satellite  that  has  been 
launched  and  tested  and  is  authorized 
to  provide  service. 

c.  Space  Stations  (Non-Geostationary 
Orbit) 

39.  Non-Geostationary  Orbit  Systems 
(such  as  Low  Earth  Orbit  (LEO) 
Systems)  are  space  stations  that  orbit  the 
earth  in  non-geosynchronous  orbit. 
They  are  authorized  under  part  25  of  the 
Commission's  rules  to  provide 
communications  between  satellites  and 
earth  stations  on  a  common  carrier  and/ 
or  private  carrier  basis.  For  FY  2002, 
entities  authorized  to  operate  Non- 
Geostationary  Orbit  Systems  (NGSOs) 
will  be  assessed  an  annual  regulatory 
fee  of  $123,850  per  operational  system 
in  orbit.  Payment  is  required  for  any 
NGSO  System  that  has  one  or  more 
operational  satellites  operational.  In  our 
FY  1997  Report  and  Order ^^^  at 
paragraph  75  we  retained  our 
requirement  that  licensees  of  LEOs  pay 
the  LEO  regulatory  fee  upon  their 
certification  of  operation  of  a  single 
satellite  pursuant  to  §  25.120(d).  VVe 
require  payment  of  this  fee  following 
commencement  of  operations  of  a 
system's  first  satellite  to  insure  that  we 
recover  our  regulatory  costs  related  to 
LEO  systems  from  licensees  of  these 
systems  as  early  as  possible  so  that  other 
regulatees  are  not  burdened  with  these 
costs  any  longer  than  necessary. 
Because  §  25.120(d)  has  significant 
implications  beyond  regulatory  fees 
(such  as  whether  the  entire  planned 
cluster  is  operational  in  accordance 
with  the  terms  and  conditions  of  the 
license)  we  previously  clarified  our 
definition  of  an  operational  LEO 
satellite  to  prevent  misinterpretation  of 
our  intent  as  follows: 

Licensees  of  Non-Geostationary  Satellite 
Systems  (such  as  LEOs)  are  assessed  a 
regulatory  fee  upon  the  commencement  of 
operation  of  a  system's  first  satellite  as 
reported  annually  pursuant  to  §§  25.142(c). 
25.143(e).  25.145(g|.  or  upon  certification  of 
operation  of  a  single  satellite  pursuant  to 
§  25.120(d). 

d.  International  Bearer  Circuits 

40.  Regulatory  fees  for  International 
Bearer  Circuits  are  to  be  paid  by 
facilities-based  common  carriers  (either 
domestic  or  international)  activating  the 


circuit  in  any  transmission  facility  for 
the  provision  of  service  to  an  end  user 
or  resale  carrier.  Payment  of  the  fee  for 
bearer  circuits  by  non-common  carrier 
submarine  cable  operators  is  required 
for  circuits  sold  on  an  indefeasible  right 
of  use  (IRU)  basis  or  leased  to  any 
customer,  including  themselves  or  their 
affiliates,  other  than  an  international 
common  carrier  authorized  by  the 
Commission  to  provide  U.S. 
international  common  carrier  services. 
See  FY  1994  Report  and  Order  at 
5367  '^^.  Payment  of  the  international 
bearer  circuit  fee  is  also  required  by 
non-common  carrier  satellite  operators 
for  circuits  sold  or  leased  to  any 
customer,  including  themselves  or  their 
affiliates,  other  than  an  international 
common  carrier  authorized  by  the 
Commission  to  provide  U.S. 
international  common  carrier  services. 
The  fee  is  based  upon  active  64  Kbps 
circuits,  or  equivalent  circuits.  Under 
this  formulation.  64  Kbps  circuits  or 
their  equivalent  will  be  assessed  a  fee. 
Equivalent  circuits  include  the  64  Kbps 
circuit  equivalent  of  larger  bit  stream 
circuits.  For  example,  the  64  Kbps 
circuit  equivalent  of  a  2.048  Mbps  (or  E- 
1)  circuit  is  30  64  Kbps  circuits;  a  155 
Mbps  (or  STM-1)  circuit  is  1.890  64 
Kbps  circuits.  Analog  circuits  such  as  3 
and  4  kHz  circuits  used  for  international 
service  are  also  included  as  64  kbps 
circuits.  However,  any  derived  circuits 
(circuits  derived  from  64  Kbps  bearer 
circuits  by  the  use  of  digital  circuit 
multiplication  systems)  are  not 
equivalent  64  kbps  bearer  circuits.  Such 
derived  circuits  are  not  subject  to 
payment  of  a  fee.  Only  the  64  Kbps 
bearer  circuit  from  which  they  have 
been  derived  will  be  subject  to  payment 
of  a  fee.  Resold  circuits  are  not  subject 
to  payment  of  a  fee.  For  FY  2002,  the 
regulatory  fee  is  $2  for  each  active  64 
Kbps  bearer  circuit  or  equivalent.  For 
television  channels,  we  assess  fees  as 
follows: 


Analog  television  channel 
size  in  MHz 


36 
24 
18 


h4o.  of  equiva- 
lent 64  Kbps 
circuits 


630 
288 
240 


e.  International  Public  Fixed 

41.  This  fee  category  includes 
common  carriers  authorized  under  part 
23  of  the  Commission's  Rules  to  provide 
radio  communications  between  the 
United  States  and  a  foreign  point  via 
microwave  or  HF  troposcatter  systems, 
other  than  satellites  and  satellite  earth 


»»»62  FR  37408  (July  11, 1997) 


>^  S9FR  30984  (June  16, 1994). 
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stations,  but  not  including  service 
between  the  United  States  and  Mexico 
and  the  United  States  and  Canada  using 
frequencies  above  72  MHz.  For  FY  2002, 
International  Public  Fixed  Radio  Service 
licensees  will  pay  a  $1 ,400  annual 
regulatory  fee  per  call  sign. 

f.  International  (HF)  Broadcast 

42.  This  category  covers  International 
Broadcast  Stations  licensed  under  part 
73  of  the  Commission's  Rules  to  operate 
on  frequencies  in  the  5,950  kHz  to 
26,100  kHz  range  to  provide  service  to 
the  general  public  in  foreign  coimtries. 
For  FY  2002.  International  HF  Broadcast 
Stations  will  pay  an  annual  regulatory 
fee  of  $495  per  station  license. 

Attachment  G— Description  of  FCC 
Activities 

Licensing:  This  activity  includes  the 
authorization  or  licensing  of  radio 
stations,  telecommunications  equipment 
and  radio  operators,  as  well  as  the 
authorization  of  common  carrier  and 
other  services  and  facilities.  Includes 
direct  organizational  FTE  and  FTE 
workyear  effort  provided  by  staff  offices 
to  support  policy  direction,  program 
development,  legal  services,  and 
executive  direction,  as  well  as  support 
services  associated  with  licensing 
activities. 

Competition:  This  activity  includes 
formal  inquiries,  rulemaking 
proceedings  to  establish  or  amend  the 
Commission's  rules  and  regulations, 
action  on  petitions  for  rulemaking,  and 
requests  for  rule  interpretations  or 
waivers;  economic  studies  and  analyses; 
spectrum  planning,  modeling, 
propagation-interference  analyses  and 
allocation;  and  development  of 
equipment  standards.  Includes  direct 
organizational  FTE  and  FTE  workyear 
effort  provided  by  staff  offices  te 
support  policy  direction,  program 
development,  legal  services,  and 
executive  direction,  as  well  as  support 
services  associated  with  activities  to 
promote  competition. 
'      Enforcement:  This  activity  includes 
enforcement  of  the  Commission's  rules, 
regulations  and  authorizations, 
including  investigations,  inspections, 
compliance  monitoring,  and  sanctions 
of  all  types.  Also  includes  the  receipt 
and  disposition  of  formal  and  informal 
complaints  regarding  common  carrier 
rates  and  services,  the  review  and 
acceptance/rejection  of  carrier  tariffs, 
and  the  review,  prescription  and  audit 
of  carrier  accoimting  practices.  Includes 
direct  organizational  FTE  and  FTE 
workyear  effort  provided  by  staff  offices 
to  support  policy  direction,  program 
development,  legal  services,  and 
executive  direction,  as  well  as  support 


services  associated  with  enforcement 
activities. 

Consumer  Information  Services:  This 
activity  includes  the  publication  and 
dissemination  of  Commission  decisions 
and  actions,  and  related  activities; 
public  reference  and  library  services; 
the  duplication  and  dissemination  of 
Commission  records  and  databases;  the 
receipt  and  disposition  of  public 
inquiries;  consumer,  small  business, 
and  public  assistance;  and  public  affairs 
and  media  relations.  Includes  direct 
organizational  FTE  and  FTE  workyear 
effort  provided  by  staff  offices  to 
support  policy  direction,  program 
development,  legal  services,  and 
executive  direction,  as  well  as  support 
services  associated  with  consumer 
information  activities. 

Spectrum  Management:  This  activity 
includes  management  of  the 
electromagnetic  spectrum  as  mandated 
by  the  Communications  Act  of  1934,  as 
amended.  Spectrum  management 
includes  the  structure  and  processes  for 
allocating,  allotting,  assigning,  and 
licensing  this  scarce  resource  to  the 
private  sector  and  state  emd  local 
governments  in  a  way  that  promotes 
competition  while  ensuring  that  the 
public  interest  is  best  served.  In  order  to 
manage  spectrum  in  both  an  efficient 
and  equitable  manner,  the  Commission 
prepares  economic,  technical  and 
engineering  studies,  coordinates  with 
federal  agencies,  and  represents  U.S. 
industry  in  international  forums.  This 
activity  includes  direct  organizational 
FTEs  and  FTE  workyear  efforts  provided 
by  staff  offices  that  support  policy 
direction,  program  development,  legal 
services,  and  executive  direction,  as 
well  as  support  services  associated  with 
spectrum  management  activities. 

Attachment  H — Factors,  Measurements 
and  Calculations  That  Go  Into 
Determining  Station  Signal  Contours 
and  Associated  Population  Coverages 

AM  Stations 

Specific  information  on  each  day 
tower,  including  field  ratio,  phasing, 
spacing  and  orientation  was  retrieved, 
as  well  as  the  theoretical  pattern  RMS 
figure  (mV/m  @  1  km)  for  the  antenna 
system.  The  standard,  or  modified 
standard  if  pertinent,  horizontal  plane 
radiation  pattern  was  calculated  using 
techniques  and  methods  specified  in 
§§  73.150  and  73.152  of  the 
Commission's  rules. '^•*  Radiation  values 
were  calculated  for  each  of  72  radials 
around  the  transmitter  site  (every  5 
degrees  of  azimuth).  Next,  estimated  soil 
conductivity  data  was  retrieved  bom  a 


database  representing  the  information  in 
FCC  Figure  M3.  Using  the  calculated 
horizontal  radiation  values,  and  the 
retrieved  soil  conductivity  data,  the 
distance  to  the  city  grade  (5  mV/m) 
contour  was  predicted  for  each  of  the  72 
radials.  The  resulting  distance  to  city 
grade  contours  were  used  to  form  a 
geographical  polygon.  Population 
counting  was  accomplished  by 
determining  which  1990  block  centroids 
were  contained  in  the  polygon.  The  sum 
of  the  population  figures  for  all  enclosed 
blocks  represents  the  total  population 
for  the  predicted  city  grade  coverage 
area. 

FM  Stations 

The  maximum  of  the  horizontal  and 
vertical  HAAT  (m)  and  ERP  (kW)  was 
used.  Where  the  antenna  HAMSL  was 
available,  it  was  used  in  lieu  of  the 
overall  HAAT  figure  to  calculate 
specific  HAAT  figures  for  each  of  72 
radials  under  study.  Any  available 
directional  pattern  information  was 
applied  as  well,  to  produce  a  radial- 
specific  ERP  figure.  The  HAAT  and  ERP 
figures  were  used  in  conjimction  with 
the  propagation  curves  specified  in 
§  73.313  of  the  Commission's  rules  to 
predict  the  distance  to  the  city  grade  (70 
dBuV/m  or  3.17  mV/m)  contour  for  each 
of  the  72  radials. '^^  The  resulting 
distance  to  city  grade  contours  were 
used  to  form  a  geographical  polygon. 
Population  counting  was  accomplished 
by  determining  which  1990  block 
centroids  were  contained  in  the 
polygon.  The  sum  of  the  population 
figures  for  all  enclosed  blocks  represents 
the  total  population  for  the  predicted  ■ 
city  grade  coverage  area. 
[FR  Doc.  02-8600  Filed  4-9-02;  8:45  am] 
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action:  Proposed  rule;  request  for 
conunents. 


summary:  This  proposed  rule  is 
necessary  to  implement  the  measures 
required  by  the  June  14.  2001,  Biological 
Opinion  (BiOp)  issued  by  NMFS'  Office 
of  Protected  Resources.  The  reasonable 
and  prudent  alternative  (RPA)  of  the 
BiOp  requires  NMFS  to  implement 
several  measures  for  the  pelagic  longline 
fishery.  These  include:  close  the 
northeast  distant  statistical  reporting 
(NED)  area,  require  gangions  to  be  two 
gangion  lengths  from  floatlines,  require 
gangion  lengths  to  be  110  percent  of 
floatline  lengths  in  shallow  sets,  and 
require  corrodible,  non-stainless  steel 
hooks  to  be  deployed.  The  terms  and 
conditions  (TCs)  of  the  BiOp  requires 
NMFS  to  implement  several  measures 
for  the  shark  gillnet  fishery.  These 
include:  require  both  the  observer  and 
vessel  operator  to  be  responsible  for 
sighting  whales  and  the  vessel  operator 
to  contact  NMFS  if  a  listed  whale  ig 
taken  and  require  shark  gillnet 
fishermen  to  conduct  net  checks  every 
0.5  to  2  hours  to  look  for  and  remove 
any  sea  turtles  or  marine  mammals  from 
their  gear.  This  proposed  rule  would 
also  require  bottom  and  pelagic  longline 
vessels  to  post  sea  turtle  handling  and 
release  guidelines  in  the  wheelhouse. 
The  intent  of  these  proposed  actions  is 
to  reduce  the  incidentsJ  catch  and  post- 
release mortality  of  sea  turtles  and 
protected  species  in  highly  migratory 
species  (HMS)  fisheries. 
DATES:  Comments  must  be  received  at 
the  appropriate  address  or  fax  number 
(see  ADDRESSES)  no  later  than  5  p.m.. 
eastern  standard  time,  on  May  10,  2002. 
Public  hearings  on  this  proposed  rule 
will  be  held  in  April  2002.  Times  for  the 
public  hearings  will  be  specified  in  a 
separate  document  in  the  Federal 
Register  to  be  published  at  a  later  date. 
ADDRESSES:  Written  comments  on  the 
proposed  rule  should  be  submitted  to 
Christopher  Rogers,  Chief.  Highly 
Migratory  Species  Management  Division 
(SF/1).  National  Marine  Fisheries 
Service.  1315  East-West  Highway.  Silver 
Spring.  MD  20910.  Comments  also  may 
be  sent  via  facsimile  (fax)  to  301-713- 
1917.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
Comments  regarding  the  collection-of- 
information  requirements  contained  in 
this  proposed  rule  should  be  sent  to  the 
HMS  Division.  1315  East-West 
Highway.  Silver  Spring,  MD  20910.  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB). 
Washington.  DC  20503  (Attention: 
NOAA  Desk  Officer).  For  copies  of  the 


Draft  Environmental  Impact  Statement/ 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  (DSEIS/ 
RIR/IRFA).  contact  Tyson  Kade  at  301- 
713-2347. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karyl  Brewster-Geisz,  Tyson  Kade,  or 
Margo  Schulze-Haugen  at  301-713- 
2347  or  fax  301-713-1917. 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic  swordfish  and  tima  fisheries 
are  managed  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  the 
Atlantic  Timas  Convention  Act  (ATCA). 
Atlantic  sharks  are  managed  under  the 
authority  of  the  Magnuson-Stevens  Act. 
The  Fishery  Management  Plan  for 
Atlantic  Tunas.  Swordfish,  and  Sharks 
(HMS  FMP)  is  implemented  by 
regulations  at  50  CFR  part  635.  The 
management  of  the  Atlantic  pelagic 
longline  fishery  and  the  shark  gillnet 
fishery  is  also  subject  to  the 
requirements  of  the  Endangered  Species 
Act  (ESA)  and  the  Marine  Mammal 
Protection  Act  (MMPA). 

Sea  Turtle  Bycatch  Reduction 

Under  the  Endangered  Species  Act 
(ESA),  NMFS  is  required  to  address  the 
fishery-related  take  of  sea  turtles  that  are 
listed  as  threatened  or  endangered. 
Although  a  high  percentage  of  hooked 
sea  turtles  are  released  alive,  NMFS 
remains  concerned  about  serious 
injuries  to  sea  turtles  taken  by  pelagic 
longline  gear.  Longline  fisheries 
generally  affect  sea  turtles  by  entangling 
or  hooking  them  in  fishing  gear.  Sea 
turtles  that  become  entangled  in 
longline  gear  may  drown  when  they  are 
forcibly  submerged  or  they  may  be 
injured  by  the  entangling  lines.  Turtles 
that  are  hooked  by  longline  gear  can  be 
injured  or  killed,  depending  on  whether 
they  are  hooked  internally  or  externally 
and  whether  the  hook  sets  deep  in  their 
tissue.  In  addition  to  these  immediate 
effects,  longline  gear  can  have  long-term 
effects  on  a  turtle's  ability  to  swim, 
forage,  migrate,  and  breed,  although 
these  long-term  effects  are  difficult  to 
monitor  or  measure.  From  1992  to  1999, 
NMFS  estimates  that  the  pelagic 
longline  fishery  interacted  with  an 
average  of  795  leatherback  and  986 
loggerhead  sea  turtles  annually  with  an 
average  estimate  of  1 1  leatherback  and 
8  loggerhead  annual  mortalities. 

In  a  BiOp  prepared  under  section  7  of 
the  ESA,  completed  June  14.  2001. 
NMFS  concluded  that  operation  of  the 
U.S.  Atlantic  pelagic  longline  fishery 
jeopardized  the  continued  existence  of 
threatened  loggerhead  and  endangered 
leatherback  sea  turtles.  Information  from 


the  February  2001  Stock  Assessment  of 
Loggerhead  and  Leatherback  Sea  Turtles 
and  an  Assessment  of  the  Impact  of  the 
Pelagic  Longline  Fishery  on  the 
Loggerhead  and  Leatherback  Sea  Turtles 
of  the  Western  North  Atlantic  is 
incorporated  in  the  BiOp's  analysis.  The 
BiOp  estimates  that  a  55-percent 
reduction  in  bycatch  mortality  from  the 
Atlantic  pelagic  longline  fishery  is 
necessary  to  allow  for  the  recovery  of 
these  two  species.  It  is  anticipated  that 
this  level  of  reduction  can  be  achieved 
by  implementing  an  area  closure  and  by 
modifying  the  manner  in  which  pelagic 
longline  gear  is  deployed.  The  BiOp  also 
requires  several  other  measures  to  be 
implemented  in  the  bottom  and  pelagic 
longline  and  shark  gillnet  fisheries. 

Pelagic  Longline  Fishery 

Pelagic  longline  gear  is  a  type  of 
commercial  fishing  gear  used  by  U.S. 
fishermen  in  the  Atlantic  Ocean  to 
target  HMS.  The  gear  consists  of  a 
mainline,  often  many  miles  long, 
suspended  in  the  water  column  by  floats 
and  from  which  baited  hooks  are 
attached  on  leaders  (gangions).  Though 
not  completely  selective,  longline  gear 
can  be  modified  (e.g.,  gear 
configuration,  hook  depth,  timing  of 
sets)  to  target  yellowfin  tuna,  bigeye 
tuna,  or  swordfish. 

Data  collected  through  observer  and 
vessel  logbook  programs  indicate  that 
pelagic  longline  fishing  for  Atlantic 
swordfish  and  tunas  often  results  in  the 
catch  of  non-target  finfish  species, 
including  sharks,  bluefin  tima.  billfish. 
undersized  swordfish.  and  of  protected 
species,  including  threatened  and 
endangered  sea  turtles.  The  bycatch  of 
protected  species  (sea  turtles  or  marine 
mammals)  may  significantly  impair  the 
recovery  of  these  species.  Consistent 
with  national  standard  9  of  the 
Magnuson-Stevens  Act,  NMFS  has 
implemented  measures  to  reduce 
bycatch  and  bycatch  mortality  to  the 
extent  practicable  in  the  Atlantic  pelagic 
longline  fishery. 

Area  Closure 

The  intent  of  this  proposed  rule  is  to 
reduce  the  incidental  take  and  mortality 
of  sea  turtles  captured  by  pelagic 
longlines.  The  first  measure  would  be  a 
closure  of  the  NED  area.  The  NED  area 
has  the  highest  incidental  take  rate  of 
sea  turtles  by  the  U.S.  Atlantic  pelagic 
longline  fleet.  This  proposed  regulation 
would  close  the  NED  area  to  vessels  that 
have  been  issued,  or  are  required  to 
have.  Federal  HMS  limited  access 
permits  and/or  use  pelagic  longline 
gear.  The  closed  area  is  bounded  by  the 
following  coordinates:  35''00'  N.  lat.. 
60°00'  W.  long.;  55''00'  N.  lat..  60°00'  W. 
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long.;  55°00'  N.  lat..  20''00'  W.  long.; 
35''00'  N.  lat..  20''00'  W.  long.  This 
closiue  comprises  an  area  of  2.631,000 
square  nautical  miles  (nm2),  including 
the  Grand  Banks  and  other  fishing 
locations.  Only  larger  vessels,  primarily 
fishing  out  of  ports  in  the  northeast, 
travel  to  this  area  on  a  seasonal  basis, 
from  June  to  October.  The  BiOp 
estimates  that  this  closure  would  reduce 
leatherback  and  loggerhead  sea  tiulle 
interactions  by  58  and  67  percent 
respectively. 

Gear  Modifications 

In  addition  to  the  closure,  there  are 
several  gear  modifications  designed  to 
reduce  the  mortality  rate  of  captured  sea 
turtles  year-round  and  in  all  fishing 
areas.  All  Atlantic  vessels  that  use 
pelagic  longline  gear  and  have  been 
issued,  or  are  required  to  have.  Federal 
HMS  limited  access  permits  would  be 
prohibited  from  setting  gangions  within 
two  gangion  lengths  of  tibe  floatline. 
Specifically,  while  the  gear  is  deployed, 
gangions  may  not  be  attached  to 
floatlines.  nor  to  the  mainline  except  at 
a  distance  from  the  attachment  point  of 
the  floatline  to  the  mainline  of  at  least 
twice  the  length  of  the  average  gangion 
length  in  the  set.  Based  on  information 
from  the  Hawaii  longline  fleet  and  the 
NED  experiment,  hooks  that  are  beneath 
or  adjacent  to  floatlines  have  a  much 
higher  incidental  take  of  sea  turtles  than 
hooks  one  or  more  positions  away  from 
the  floatline.  NMFS  projects  that  this 
measure  would  result  in  reductions  of 
22  percent  for  loggerhead  interactions 
and  24  percent  for  leatherback 
interactions. 

In  addition  to  restricting  the  gangion 
placement  relative  to  the  floatline.  all 
Atlantic  vessels  that  use  pelagic 
longline  gear  and  have  been  issued,  or 
are  required  to  have,  Federal  HMS 
limited  access  permits  would  be 
required  to  deploy  the  gear  during 
shallow  sets  so  that  the  length  of  the 
gangion  is  greater  than  the  length  of  the 
floatline.  The  intent  of  this  requirement 
would  be  to  ensure  that  hooked  or 
entangled  turtles  have  sufficient  slack 
line  to  be  able  to  reach  the  surface  and 
avoid  drowning.  For  pelagic  longline 
sets  in  which  the  combined  depth  of  the 
floatline  plus  the  gangion  is  100  meters 
or  less,  the  length  of  the  gangion  must 
be  at  least  10  percent  longer  than  the 
length  of  the  floatline.  For  sets  in  which 
the  combined  depth  is  over  100  meters, 
the  requirement  does  not  apply. 

NMFS  proposes  to  require  all  vessels 
that  use  pelagic  longline  gear  and  have 
been  issued,  or  are  required  to  have. 
Federal  HMS  limited  access  permits  to 
use  corrodible  hooks  and/or  crimps.  At 
the  current  time.  NMFS  considers 


corrodible  hooks  and  crimps  to  be  those 
manufactiued  out  of  non-stainless  steel. 
NMFS  expects  to  have  a  workshop  in 
2002  to  assess  the  impacts  of  corrodible 
hooks  on  sea  turtles.  Currently,  this 
measure  is  believed  to  reduce  the  post- 
release mortality  of  sea  turtles  by  either 
causing  the  fishing  line  to  fall  oft  or 
causing  the  hook  to  fall  out  earlier  than 
might  occur  if  it  were  made  of  stainless 
steel. 

Finally,  all  Atlantic  vessels  that  use 
bottom  or  pelagic  longline  gear  and  have 
been  issued,  or  are  required  to  have, 
Federal  HMS  limited  access  permits 
would  be  required  to  post  inside  the 
wheelhouse  the  giiidelines  for  the  safe 
handling  of  sea  turtles  captured  in  a 
longline  interaction.  This  measure 
would  allow  vessel  captains  to  refer  to 
the  appropriate  handling  and  release 
guidelines  in  the  event  a  sea  turtle  is 
hooked  or  entangled.  NMFS  previously 
distributed  the  guidelines  via  mail  to  all 
HMS  bottom  and  pelagic  longline 
permit  holders  and  announced  this 
requirement  (66  FR  36711.  July  13, 
2001)  and  the  aveiilability  of  the 
guidelines  via  the  fax  network  in 
September  2001.  If  a  vessel  owner  did 
not  receive  the  document,  it  is  available 
for  downloading  from  the  Internet  at: 
h  ttp  J/www.nmfs.noaa  .gov/sfa/ 
hmspg.htmi  or  NMFS  can  be  contacted 
to  request  a  copy  [see  ADDRESSES). 

Reporting 

One  of  the  TCs  of  the  BiOp  requires 
that  the  captains  of  all  vessels  that  use 
pelagic  longline  gear  and  have  been 
issued,  or  are  required  to  have.  Federal 
HMS  limited  access  permits  report  any 
turtles  that  are  dead  when  they  are 
captured  or  that  die  during  capture  to 
the  Southeast  Fisheries  Science  Center 
(SEFSC)  Observer  Program  within  48 
hours  of  returning  to  port.  NMFS 
expects  that  this  regulation  would 
provide  a  better  assessment  of  the 
number  of  sea  turtles  harmed  during 
pelagic  longline  operations.  This  could 
result  in  more  accurate  management 
decisions  involving  fishery  interactions 
with  protected  species. 

Experimental  Fishery 

Consistent  with  the  BiOp.  NMFS 
expects  to  continue  a  research  program, 
in  consultation  and  cooperation  with 
the  domestic  pelagic  longline  fleet,  to 
develop  and  evaluate  the  efficacy  of 
new  technologies  and  changes  in  fishing 
practices  to  reduce  sea  turtle 
interactions.  The  experimental  fishery 
uses  a  limited  number  of  qualifying 
commercial  fishing  vessels  as 
cooperative  research  platforms  in  the 
NED  area.  To  provide  for  the  maximum 
amount  of  transparency  and  public 


participation  in  the  process  of  • 
developing  the  experimental  fishery, 
NMFS  applied  for  an  ESA  section  10 
permit  to  conduct  this  scientific 
research  (66  FR  29934,  June  4,  2001). 
The  approved  research  plan  for  the 
experimental  fishery,  as  stated  in  the 
BiOp.  complies  with  four  conditions: 
the  sea  turtle  target  mortality  reduction 
is  55  percent,  the  duration  is  no  more 
than  3  years,  all  measures  that  are  tested 
must  be  exportable  to  international 
fleets,  and  the  level  of  mortality 
reduction  may  be  achieved  through 
reducing  take  rates  or  improving  post- 
release survival  for  captured  sea  turtles. 
NMFS  conducted  the  first  year  of  the 
experiment  in  2001  and  is  analyzing  the 
results  prior  to  developing  the 
experimental  design  for  the  2002 
experiment. 

Atlantic  Shark  Gillnet  Fishery 

Gillnet  fishing  for  sharks  occurs 
primarily  in  the  waters  off  the  coasts  of 
Georgia  and  Florida.  The  fishery  is 
comprised  of  4  to  12  vessels  that  engage 
in  nearshore  fishing  trips  that  typically 
last  less  than  18  hours.  Legislation  in 
South  Carolina,  Georgia,  and  Florida  has 
prohibited  the  use  of  commercial 
gillnets  in  state  waters,  causing  these 
vessels  to  operate  further  offshore  in 
waters  under  Federal  jurisdiction. 
Historically,  eight  shark  species  made 
up  over  99  percent  of  sharks  caught.  . 
including:  blacknose,  Atlantic 
sharpnose.  blacktip.  finetooth.  scalloped 
hammerhead,  bonnethead.  spinner,  and 
great  hammerhead  sharks.  The  June  14. 
2001,  BiOp  contains  several  TCs  that 
NMFS  must  implement  to  reduce 
interactions  widi  and  mortalities  of  sea 
turtles  and  whales  in  the  HMS  shark 
gillnet  fishery.  The  two  requirements 
addressed  by  this  proposed  rule  are 
discussed  below. 


Sighting  Whales 

This  action  proposes  that  both  the 
vessel  operator  of  all  vessels  issued 
Federal  Atlantic  shark  limited  access 
permits  and  that  fish  for  Atlantic  sharks 
with  a  shark  gillnet  (as  defined  by  50 
CFR  229.2)  and.  in  cases  where  an 
observer  is  on  board,  the  observer  would 
be  responsible  for  sighting  whales.  The 
vessel  operator  would  be  responsible  for 
contacting  the  Southeast  Regional  Office 
(SERO)  of  NMFS  and  ceasing  fishing  in 
the  event  of  a  listed  whale  being  taken 
in  the  drift  gillnet/strikenet  gear.  By 
having  two  people  responsible  for 
sighting  whales,  it  is  hoped  that  the 
animals  would  be  spotted  prior  to  any 
fishery  interaction  occiuring. 


\ 
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Checking  Gear 

In  the  shark  gillnet  fishery,  it  is 
customary  for  fishennen  to  inspect  the 
length  of  the  net  every  0.5  to  2  hours  to 
check  the  net  and  the  catch.  This 
proposed  regulation  would  require  the 
fishermen  to  conduct  these  net  checks 
to  look  for  and  remove  any  sea  turtles 
and  marine  mammals  found  during 
these  checks.  While  using  the  gear  for 
strikenetting,  the  fishermen  would  be 
exempt  from  this  requirement  due  to  the 
limited  soak  time.  As  the  average  soak 
time  for  the  drift  gillnets  in  this  fishery 
is  5.6  to  7.5  hoiu^,  this  measure  would 
be  expected  to  reduce  the  mortality 
level  of  incidentally  captured  protected 
species. 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  Magnuson-Stevens 
Act,  16  U.S.C.  1801  et  seq.,  and  ATCA. 
16  U.S.C.  971  et  seq. 

NMFS  has  prepared  an  initial 
regulatory  flexibility  analysis. 

The  initial  regulatory  flexibility 
analysis  examines  the  impacts  of  the 
preferred  alternatives,  discussed 
previously  in  this  document.  It  assumes 
that  distant  water  fishermen,  during  the 
time  they  would  otherwise  be  pelagic 
longline  fishing  in  the  NED  area  would 
instead:  (1)  make  longline  sets  in  other 
areas  or  (2)  exit  commercial  fishing.  As 
of  October  2001,  there  were  320  directed 
and  incidental  swordfish  permit  holders 
under  the  limited  access  system.  This 
number  probably  represents  the  number 
of  active  pelagic  longline  vessels  since 
most  pelagic  longline  fishermen  land 
swordfish  along  with  other  species. 
Since  1997.  an  average  of  15  vessels 
have  fished  each  year  in  the  NED  area. 
Due  to  the  size  and  cost  of  operation  of 
these  boats,  NMFS  feels  that  it  may  not 
be  as  economical  to  fish  in  other  areas 
of  the  Atlantic  Ocean  and  thus  the 
vessels  fishing  in  the  NED  would  be 
significantly  impacted.  The  other 
preferred  alternatives  are  not  expected 
to  have  significant  economic  effects. 

The  other  alternatives  considered  for 
the  pelagic  longline  fishery  include: 
taking  no  action:  other  gear 
modifications,  such  as  requiring 
dehookers,  requiring  hooks  to  be  set 
deeper  in  the  water  column,  requiring 
the  use  of  blue-dyed  bait,  requiring  the 
use  of  mackerel  as  bait,  requiring  the 
use  of  stealth  gear,  and  requiring  the  use 
of  circle  hooks:  and  a  ban  on  pelagic 
longline  fishing  by  U.S.  vessels  in  the 
Atlantic  Ocean.  While  the  no  action  and 
most  of  the  gear  modification 
alternatives  would  not  be  expected  to 
have  significant  economic  impacts  on 
participants  in  the  pelagic  longline 


fishery,  these  alternatives  either  do  not 
reduce  bycatch  to  the  extent  required  by 
the  BiOp  or  are  not  supported  by 
sufficient  data  to  support 
implementation.  Initial  data  concerning 
the  alternative  requiring  circle  hooks 
indicates  that  they  may  significantly 
reduce  post-release  mortality  of  sea 
turtles:  however,  more  information  is 
needed  concerning  impacts  on  target 
catch  and  appropriate  hook  size.  In 
addition,  there  would  be  an  economic 
cost  associated  with  this  alternative  if 
fishing  vessels  were  required  to  switch 
to  circle  hooks.  While  a  complete  ban 
on  longline  fishing  would  reduce 
bycatch  to  a  greater  extent  than  the 
proposed  time-area  closures,  the  lost 
value  of  commercial  seafood  products 
and  the  adverse  impacts  on  fishery 
participants  and  fishing  communities 
would  impose  greater  costs  than  the 
proposed  action.  The  RIR/IRFA 
provides  further  discussion  of  the 
economic  effects  of  all  the  alternatives 
considered  for  the  pelagic  longline 
fishery. 

The  two  preferred  alternatives  for  the 
shark  gillnet  fishery  would  affect  a 
small  number  of  vessels,  approximately 
four  to  eleven  based  on  NMFS  records. 
The  alternative  to  contact  NMFS 
following  the  take  of  a  listed  whale 
species  could  have  sm  economic  impact 
as  the  vessel  would  be  required  to 
terminate  fishing  operations  for  that 
trip.  The  alternative  requiring  shark 
drift  gillnet  fishermen  to  check  their 
nets  every  0.5  to  2  hours  could  increase 
the  cost  per  trip  based  on  the  amount  of 
fuel  consumed.  However,  NMFS  does 
not  expect  these  impacts  to  be 
significant. 

Of  the  alternatives  that  were  not 
selected,  taking  no  action  would  not 
impose  an  economic  impact.  However, 
prohibiting  drift  gillnet  gear  in  the  shark 
fishery  and  requiring  vessels  to  fish  in 
a  strikenet  fashion  using  spotter  planes 
could  impose  a  significant  negative 
effect  upon  the  vessels  in  the  shark 
gillnet  fishery. 

This  proposed  rule  contains 
coUection-of-information  requirements 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  (PRA).  These  reporting 
requirements  for  pelagic  longline  and 
shark  gillnet  vessel  operators  have  been 
submitted  to  OMB  for  approval.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  5 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 


Public  comment  is  sought  regarding: 
whether  these  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  biu-den  estimate: 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  the  HMS 
Division  at  the  ADDRESSES  above,  and  to 
OMB  at  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attention:  NOAA  Desk 
Officer). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA.  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  1 2866. 

List  of  Subiects  in  50  CFR  Part  635 

Fisheries.  Fishing.  Fishing  vessels. 
Foreign  relations.  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Statistics. 
Treaties. 

Oated:  March  29,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  635  is  proposed 
to  be  amended  as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  etseq.;  16  U.S.C. 
1801  et  seq. 

2.  In  §635.2.  new  definitions  for 
"Bottom  longline."  "Corrodible  hook." 
"Floatline,"  "Gangion,"  and  "Northeast 
distant  closed  area"  are  added 
alphabetically  to  read  as  follows: 

§635^    Definition*. 

»         *         •         *         * 

Bottom  longline  means  longline  gear 
that  is  deployed  on  or  near  the  ocean 
floor. 
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Corrodible  hook  means  a  fishing  hook 
composed  of  any  material  other  than 
stainless  steel. 


Floatline  means  a  line  attached  to  a 
Uuoyant  object  that  is  used  to  support  * 
the  mainline  of  a  longline  at  a  specific 
target  depth. 

***** 

1  Gangion  means  a  line  that  serves  to 
attach  a  hook,  suspended  at  a  specific 
target  depth,  to  the  mainline  of  a 
longline. 


1 


Northeast  distant  closed  area  means 
the  Atlantic  Ocean  area  boimded  by 
straight  lines  cormecting  the  following 
coordinates  in  the  order  stated:  35°00' 
N.  lat.,  60°00'  W.  long.;  55°00'  N.  lat.. 
60°00'  W.  long.:  55°00'  N.  lat.,  20°00'  W. 
long.;  35°00'  N.  lat.,  20°00'  W.  long.: 
35°00'  N.  lat.,  60°00'  W.  long. 
•         *         *         • 

3.  In  §635.5,  paragraphs  (a)(4)  and  (5) 
are  added  to  read  as  follows: 

§635.5    Recordkeeping  and  reporting. 

4       *       *       *       * 

(a)  *  *  * 

(4)  Pelagic  longline  sea  turtle 
reporting.  The  operators  of  vessels  that 
have  pelagic  longline  gear  on  board  and 
that  have  been  issued,  or  are  required  to 
have,  a  limited  access  swordfish,  shark, 
or  tuna  longline  category  permit  for  use 
in  the  Atlantic  Ocean  including  the 
Caribbean  Sea  and  the  Gulf  of  Mexico 
are  required  to  report  any  sea  turtles 
that  are  dead  when  they  are  captured  or 
that  die  during  capture  to  the  NMFS 
Southeast  Fisheries  Science  Center 
Observer  Program,  at  a  number 
designated  by  NMFS,  within  48  hours  of 
returning  to  port,  in  addition  to 
submitting  all  other  reporting  forms 
required  by  this  part  and  50  CFR  parts 

23  and  224. 

,  (5)  Shark  gillnet  whale  reporting.  The 
vessel  operators  of  vessels  that  are  shark 
gillnetting,  as  defined  by  50  CFR  229.2. 
and  that  have  been  issued,  or  are 
required  to  have,  shark  directed  or 
incidental  limited  access  permits  for  use 
in  the  Atlantic  Ocean  including  the 
Caribbean  Sea  and  the  Gulf  of  Mexico 
are  required  to  contact  the  NMFS 
Southeast  Regional  Office,  at  a  number 
designated  by  NMFS,  if  a  listed  whale 
is  taken,  in  addition  to  submitting  all 
other  reporting  forms  required  by  this 

)art  and  50  CFR  part  229. 
•        •        •        • 

4.  In  §635.21.  paragraphs  (a)(3), 
c)(2)(v).  (c)(5)(iii).  (d)(3)(v).  and 
d)(3)(vi)  are  added  to  read  as  follows: 


f 


§  635.21    Gear  operation  and  deployment 
restrictions. 

(a)  *  *  * 

(3)  Operators  of  all  vessels  that  have 
pelagic  or  bottom  longline  gear  on  board 
and  that  have  been  issued,  or  required 
to  have,  a  limited  access  swordfish, 
shark,  or  tima  longline  category  permit 
for  use  in  the  Atlantic  Ocean  including 
the  Caribbean  Sea  and  the  Gulf  of 
Mexico  must  post  inside  the 
wheelhouse  the  sea  turtle  handling  and 
release  guidelines  provided  by  NMFS. 
***** 

(c)  *  *  * 

(2)  *  *  * 

(v)  In  the  Northeast  Distant  closed 
area  at  any  time  beginning  at  12:01  a.m. 
on  July  9,  2002. 
***** 

(5)*** 

(iii)  Gear  modifications.  The 
following  measures  are  required  of 
vessel  operators  to  reduce  the  incidental 
capture  and  mortality  of  sea  turtles: 

(A)  Gangion  placement.  Pelagic 
longline  gear  must  be  deployed  such 
that  gangions  may  not  be  attached  to 
floatlines  nor  to  tiie  mainline  except  at 
a  distance  fttjm  the  attachment  point  of 
the  floatline  to  the  mainline,  along  the 
mainline,  of  at  least  twice  the  length  of 
the  average  gangion  length  in  the  set. 

(B)  Gangion  length.  Pelagic  longline 
gear  must  be  deployed  such  that  the 
length  of  the  gangion  is  at  least  10 
percent  greater  than  the  length  of  the 
floatline  for  longline  sets  in  which  the 
combined  length  of  the  floatline  and  the 
gangion  is  100  meters  or  less. 

(C)  Corrodible  hooks.  Pelagic  longUne 
gear  must  be  deployed  with  only 
corrodible  hooks. 
***** 

(d)  *  *  * 

(3)  *  *  ' 

(v)  Both  the  observer  and  vessel 
operator  are  responsible  for  sighting 
whales,  ff  a  listed  whale  is  taken,  the 
vessel  operator  must  cease  fishing 
operations  immediately. 

(vi)  Vessel  operators  are  required  to 
conduct  net  checks  every  0.5  to  2  hours 
to  look  for  and  remove  any  sea  tiutles 
or  marine  mammals. 
***** 

5.  In  §635.71,  paragraphs  (a)(36)  and 
(37)  are  added  to  read  as  follows: 

§635.71    Prohibitions. 

(a)  *  *  * 

(36)  Fish  vkrith  bottom  or  pelagic 
longline  and  shark  gillnet  gear  for  HMS 
without  using  the  gear  modifications 
required  in  50  CFR  635.21. 

(37)  Fail  to  report  to  NMFS  the 
incidental  capture  of  listed  whales  with 
shark  gillnet  gear  and  sea  turtle 


mortalities  associated  with  pelagic 
longline  gear  as  required  by  50  CFR 
635.5. 

***** 

[FR  Doc.  02-8689  Filed  4-9-02;  8:45  am] 

BILIJNG  COOE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  < 

50  CFR  Part  660 
P.D.  032702A] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacifte;  Pacific  Coast 
Groundflsh  Fishery;  Application  for  an 
Exempted  Fishing  Permit 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  receipt  of  an 

application  for  an  exempted  fishing 

permit  (EFP);  request  for  comments. 

SUI/IMARY:  NMFS  announces  receipt  of 
an  application  for  an  EFP  from  the 
Washington  State  Department  of  Fish 
and  Wildlife  (WSDFW).  If  awarded,  the 
EFP  would  allow  vessels  with  valid 
Washington  state  delivery  permits  that 
have  historically  fished  for  arrowtooth 
flounder  to  land  certain  federally 
managed  groundfish  species  in  excess  of 
cumulative  trip  limits,  providing  the 
vessel  carries  a  state-sponsored 
observer.  Observers  would  collect  total 
catch  and  effort  data  and  retain 
specimens  that  are  otherwise  not 
available  shoreside.  This  EFP  proposal 
is  intended  to  promote  the  objectives  of 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  by  providing 
much-needed  data  on  total  catch  and 
incidental  catch  rates. 
DATES:  DATES:  CoDunents  milst  be 
received  by  April  30.  2002. 
ADDRESSES:  ADDRESSES:  Copies  of  the 
EFP  application  are  available  from 
Becky  Renko,  Northwest  Region.  NMFS, 
7600  Sand  Point  Way  N.E.,  Bldg.  1. 
Seattle,  WA  98115-0070. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Renko,  206-526-6110. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  authorized  by  the  FMP  and 
implementing  regulations  at  50  CFR 
600.745  and  50  CFR  660.350. 

On  February  20,  2002,  NMFS  received 
a  completed  EFP  application  from  the 
WSDFW.  The  primary  purpose  of  this 
exempted  fishing  activity  would  be  to 
measure  bycatch  rates  for  canary  and 
other  rockfish  species  associated  with 
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through  this  EFP  may  lead  to  future 
rulemaking.  If  the  EFP  is  issued. 


February  20,2002.  In  accordance  with 
regulations,  NMFS  has  determined  that 


copy  of  the  application  is  available  for 
review  from  NMFS  (see  ADDRESSES). 
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fishing  strategies  currently  used  in  the 
northern  arrowtooth  flounder  fishery. 
The  secondary  purpose  of  the  exempted 
fishing  activity  would  be  to  measure 
bycatdi  rates  for  widow  rockfish  and 
other  rockfish  species  associated  with 
fishing  strategies  currently  used  in  the 
mid-water  yellowtail  rockfish  fishery. 
Fishing  for  arrowtooth  flounder  and 
yellowtail  rockfish.  which  are  abundant 
and  commercially  important  species  off 
Washington,  is  constrained  by  efforts  to 
rebuild  canary  and  widow  rockfish, 
both  overfished  species.  Fishers  who 
have  historically  fished  for  these  species 
believe  that  the  fisheries  can  be 
prosecuted  with  much  lower  rockfish 
bycatch  rates  than  are  currently 
assumed.  A  similar  EFP,  that  yielded 
useful  data  on  the  arrowtooth  flounder 
fishery,  was  issued  in  2001. 

If  issued,  this  EFP  would  allow 
approximately  7  vessels,  which  have 
historically  participated  in  both  the 
arrowtooth  flounder  and  yellowrtail 
rockfish  fisheries,  to  retain  and  sell 
arrowtooth  flounder,  petrale  sole,  and 
yellowtail  rockfish  in  excess  of 
cimiulative  trip  limits  between  May  1 
and  August  31,  2002.  Other  rockfish 
species,  caught  in  excess  of  current  trip 
limits  and  retained  under  the  EFP, 
would  be  forfeited  to  the  state.  Fishing 
under  the  proposed  EFP  would  be 
restricted  to  waters  north  of  46*'40'  N. 
Lat. 

The  EFP  would  provide  for  a  state- 
sponsored  observer  program  under 
which  observers  would  collect  much- 
needed  data  to  estimate  incidental  catch 
rates  and  total  catch  of  various  species 
and  species  groups  and  collect  and 
retain  specimens  of  otherwise 
prohibited  fish  caught  by  the  vessel. 
Without  an  EFP,  groundfish  regulations 
at  50  CFR  660.306(f)  would  continue  to 
restrict  vessels  from  landing  groundfish 
species  or  species  groups  in  excess  of 
trip  limits. 

Data  collected  during  this  project  are 
expected  to  have  a  broad  significance  to 
the  management  of  the  groimdfish 
fishery  by  providing  much  needed 
information  on:  (1)  Total  catch  of 
rockfish  in  the  northern  flatfish  and 
yellowtail  rockfish  fisheries;  (2)  catch 
rates  of  incidentally  caught  rockfish 
species,  including  canary  rockfish  and 
widow  rockfish  by  fishing  location;  and 
(3)  age  structure  data  that  are  otherwise 
not  available  from  landed  catch.  To  the 
extent  possible,  data  provided  by  the 
observers  will  be  compatible  with  the 
data  collected  by  the  NMFS  coastwde 
observer  program.  The  information 
gathered  through  this  EFP  may  lead  to 
futiue  rulemaking. 

At  the  Pacific  Fishery  Management 
Council's  (Council)  November  2001. 


meeting  in  Burlingame,  CA.,  the 
applicants  appeared  in  support  of  the 
application.  The  Council  considered  the 
EFP  application  and  recommended  that 
NMFS  issue  the  EFP  for  the  proposed 
activity.  A  copy  of  the  application  is 
available  for  review  ftt)m  NMFS  (see 
ADDRESSES). 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  3.  2002. 
Bruce  C.  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  02-8690  Filed  4-9-02;  8:45  ami 

BHJJNG  CODE  3510-22-8 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospharic 
Adminlatratlon 

50  CFR  Part  660 

p.D.  032702B] 

Flaharlea  Off  Waat  Coaat  Stataa  and  In 
tha  Waatam  Pacific;  Pacific  Coaat 
Groundfiah  Flahary;  Application  for  an 
Examptad  Flahing  Parmit 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  receipt  of  an 

application  for  an  exempted  fishing 

permit  (EFP);  request  for  comments. 

SUMMARY:  NMFS  announces  receipt  of 
an  application  for  an  EFP  ft-om  the 
Washington  State  Department  of  Fish 
and  Wildlife.  If  awarded,  the  EFP  would 
allow  vessels  with  valid  Washington 
state  delivery  permits  that  have 
historically  fished  for  yellowtail 
rockfish  to  land  certain  federally 
managed  groundfish  species  in  excess  of 
cumulative  trip  limits  and  sell 
yellowtail  rockfish  for  profit,  providing 
the  vessel  carries  a  state  sponsored 
observer  while  conducting  EFP  fishing. 
State  observers  would  collect  total  catch 
and  effort  data,  and  retain  specimens 
that  are  otherwise  not  available 
shoreside.  This  EFP  proposal  is 
intended  to  promote  the  objectives  of 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  by  providing 
much-needed  data  on  total  catch  and 
incidental  catch  rates,  along  with  a  pilot 
program  for  the  retention  of  rockfish 
overages. 

DATES:  Comments  must  be  received  by 
April  30.  2002. 

ADDRESSES:  Copies  of  the  EFP 
application  are  available  from  Becky 
Renko.  Northwest  Region.  NMFS,  7600 


Sand  Point  Way  N.E.,  Bldg.  1,  Seattle, 
WA  98115-0070. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Renko  (206)  526-6110. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  authorized  by  the  FMP  and 
implementing  regulations  at  50  CFR 
600.745  and  50  CFR  660.350. 

The  purpose  of  this  exempted  fishing 
activity  would  be  to  measure  bycatch 
rates  for  widow  and  other  rockfish 
associated  with  fishing  strat  egies 
currently  used  ih  the  mid-water 
yellowtail  rockfish  fishery  off 
Washington. 

Fishing  for  yellowtail  rockfish,  which 
is  an  abimdant  and  commercially 
important  species  off  Washington,  is 
constrained  by  efforts  to  rebuild  widow 
and  canary  rockfish,  both  overfished 
species.  Fishers  who  have  historically 
targeted  yellowtail  rockfish  believe  that 
the  mid-water  yellowtail  fishery  can  be 
prosecuted  with  a  much  lower  bycatch 
rate  of  widow  and  canary  rockfish  than 
is  currently  assumed. 

If  issued,  this  EFP  would  allow 
certain  vessels  with  valid  Washington 
state  delivery  permits  to  retain  and  sell 
yellowtail  rockfish  in  excess  of 
cumulative  trip  limits.  Other  rockfish 
species,  caught  in  excess  of  current  trip 
limits  and  retained  under  the  EFP. 
would  be  forfeited  to  the  State.  This  EFP 
would  also  provide  for  a  state  run 
observer  program  where  observers 
collect  and  retain  specimens  of 
otherwise  prohibited  fish  caught  by  the 
vessel.  Observers  would  collect  much- 
needed  data,  to  estimate  incidental 
catch  rates  and  total  catch  of  various 
species.  In  addition  to  providing 
bycatch  information,  this  EFP  would  be 
a  pilot  program  for  the  retention  of 
rockfish  overages.  Without  an  EFP, 
groundfish  regulations  at  50  CFR 
660.306(f)  would  continue  to  restrict 
vessels  from  landing  groundfish  species 
or  species  groups  in  excess  of  trip 
limits. 

Data  collected  during  this  project  is 
expected  to  have  a  broad  significance  to 
the  management  of  the  groimdfish 
fishery  by  providing  much  needed 
information  on:  (1)  rockfish  catch  in  the 
mid-water  yellowtail  rockfish  fishery; 
(2)  catch  rates  of  incidentally  caught 
rockfish  species,  including  widow 
rockfish  and  canary  rockfish  by  fishing 
location;  and  (3)  age  structure  data  that 
is  otherwise  not  available  bom  landed 
catch.  To  the  extent  possible,  data 
provided  by  the  state  observers  will  be 
compatible  with  that  collected  by  the 
NMFS  coastwide  observer  program. 
However,  the  scope  of  sampling  will  be 
narrower  to  reflect  the  specific  purpose 
of  this  EFP.  The  information  gathered 
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through  this  EFP  may  lead  to  future 
rulemaking.  If  the  EFP  is  issued, 
approximately  nine  vessels  are  expected 
to  fish  under  the  EFP  from  May  1 
through  June  30,  2002. 

NMFS  initially  received  this  EFP 
request  from  the  State  of  Washington  at 
the  Pacific  Fishery  Management  Council 
meeting  on  October  31,  2001.  The 
completed  application  was  received  on 


February  20,2002.  In  accordance  with 
regulations,  NMFS  has  determined  that 
the  proposal  warrants  further 
consideration  and  has  consulted  with 
the  Council.  The  Council  urged  NMFS 
to  issue  the  EFP  during  its  October/ 
November  2001,  meeting  in  Millbrae, 
CA.  The  applicants  appeared  in  support 
of  the  application  at  that  meeting.  A 


copy  of  the  application  is  available  for 
review  from  NMFS  (see  ADDRESSES). 

Authority:  16  U.S.C.  1801e«  seq. 

Dated:  April  3,  2002. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  02-8691  Filed  4-9-02;  8:45  am] 
BILLING  CODE  3510-22-S 
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Dated:  April  2.  2002. 
Barbara  Busse, 


DEPARTMENT  OF  AGRICULTURE 


-■—    ■ aL_      *«._L.^— ^    .^_.« 


published  a  notice  in  the  Federal 
Register  deposting  13  previously  posted 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  ttiat  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  To  Seek  Approval  To 
Collect  Information 

agency:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 

Paperwork -Reduction  Act  of  1995  (Pub. 

L.  No,  04-13)  and  Office  of  Management 

and  Budget  (OMB)  regulations  at  5  CFR 

part  1320  (60  FR  44978.  August  29. 

1995).  this  notice  announces  the 

Agricultural  Research  Service's  (ARS) 

intention  to  seek  approval  to  collect 

information  in  support  of  Beltsville 

Area  Customer  services. 

DATES:  Comments  on  this  notice  must  be 

received  by  May  10,  2002,  to  be  assured 

of  consideration. 

ADDRESSES:  Address  all  comments 

concerning  this  notice  to  Sheryl  Griffith. 

Webmaster,  ARS  Beltsville  area.  USDA, 

10300  Baltimore  Avenue,  Beltsville,  MD 

20705. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Sheryl  Griffith.  Webmaster, 

ARS  Beltsville  Area  USDA.  (301)  504- 

0133. 

SUPPLEMENTARY  INFORMATION: 

Title:  Web  Order  Forms  for  Research 
Data.  Materials,  Models,  Publications, 
and  Speakers  and  for  Conference,  Event, 
or  Study  Registration  Services. 

Type  of  Request:  Approval  to  collect 
information  needed  to  provide  certain 
services  to  ARS  Beltsville  Area 
customers. 

OMB  Number:  Not  vet  assigned. 

Expiration  Date:  N/A. 

Abstract:  Sections  1703  and  1705  the 
Government  Paperwork  Elimination  Act 
(GPEA).  Pub.  L.  105-277.  Title  XVB. 
require  agencies,  by  October  21,  2003,  to 
provide  for  the  option  of  electronic 
submission  of  information  by  the 
public.  To  advance  GPEA  goals.  ARS 


Federal  Register 
Vol.  67,  No.  69 
Wednesday.  April  10,  2002 


Beltsville  Area  needs  to  provide  web 
forms  so  that  customers  may  contact  us 
electronicedly  to  request  services  such 
as:  Speakers  for  eligible  organizations: 
research  data,  materials,  and  models; 
publications;  or  conference 
registrations.  For  the  convenience  of 
customers,  the  forms  itemize  the 
information  we  need  to  provide  a  timely 
response.  Information  from  forms  will 
be  used  by  the  agency  to  provide 
services  requested. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3  minutes  per 
response  (range:  1-5  minutes). 

Respondents:  Agricultural 
researchers,  students  and  teachers, 
business  people  participating  in  the 
ARS  Technology  Transfer  program, 
members  of  service  organizations, 
community  groups,  other  federal  and 
local  government  agencies,  and  the 
general  public. 

Estimated  Number  Respondents: 
11.450. 

Estimated  Number  of  Responses  per 
Respondent:  One  per  request. 

Estimated  Total  Annual  Burden  on 
Respondents:  572.5  hours. 

Copies  of  forms  used  in  this 
information  collection  can  be  obtained 
from  Sheryl  Griffith.  Webmaster.  ARS 
Beltsville  Area,  at  (301)  504-0133. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to:  Sheryl 
Griffith,  Webmaster,  ARS  Beltsville 
Area  USDA,  10300  Baltimore  Avenue, 
Beltsville,  MD  20705,  (301)  504-0133. 

All  responses  to  this  notice  will  be 
simunarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Dated:  March  18,  2002. 
Edward  B.  Knipling, 

Acting  Administrator.  ARS. 

(FR  Doc.  02-8720  Filed  4-9-02;  8:45  ami 

MIXING  COOC  3410-03-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Snohomish  County  Resource  Advisory 
Committee  (RAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  the  Snohomish  County 
Resource  Advisory  Committee  (RAC) 
will  be  meeting  on  Wednesday,  May  1. 
2002.  and  Wednesday.  May  15.  2002.  at 
the  Snohomish  County  Administration 
Building.  Willis  Trucker  Conference 
room  (3rd  floor),  3000  Rockefeller  Ave. 
in  Everett.  WA  98201. 

The  May  1  meeting  will  begin  at  9:30 
a.m..  the  May  15  meeting  will  begin  at 
9  a.m..  and  both  meetings  will  continue 
until  about  4  p.m.  The  agenda  item  to 
be  covered  at  both  meetings  is  the 
review  and  selection  of  Title  II  projects 
for  FY  2003. 

All  Snohomish  County  Resource 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encoiiraged  to  attend. 

the  Snohomish  County  Resource 
Advisory  Committee  advises  Snohomish 
County  on  projects,  reviews  project 
proposals,  and  makes  recommendations 
to  the  Forest  Supervisor  for  projects  to 
be  funded  by  Title  II  dollars.  The 
Snohomish  County  Resource  Advisory 
Committee  was  established  to  carry  out 
the  requirements  of  the  Seciu«  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Barbara  Busse.  Designated  Federal 
Official.  USDA  Forest  Service,  Mt. 
Baker-Snoqualmie  National  Forest, 
74920  NE.  Stevens  Pass  Hwy,  PO  Box 
305,  Skykomish,  WA.  98288  (phone: 
360-677-2414)  or  Terry  Skorheim, 
District  Ranger,  USDA  Forest  Service. 
Mt.  Baker-Snoqualmie  National  Forest. 
1405  Emens  St.,  Darrington,  WA  98241 
(phone:  360-436-1155). 


\ 


Dated:  April  2,  2002. 
Barbara  Busse, 
Designated  Federal  Official. 
[FR  Doc.  02-8636  Filed  4-9-02;  8:45  am] 
aUXMQ  CODE  3410-11-41 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Deposting  of  Stockyards;  Correction 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Notice;  correction. 

SUMMARY:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration 


published  a  notice  in  the  Federal 
Register  deposting  13  previously  posted 
stockyards.  Due  to  a  typographical  error 
in  the  facility  niunber,  the  wrong 
stockyard  was  listed  for  deposting. 

Correction 

In  the  Federal  Register  of  March  18, 
2002  (67  FR  11976).  make  the  following 
corrections  in  the  table: 


Facility  No. 


Remove  the  following  entry: 
FL-124  

Add  tfie  following  entry: 

FL-134  


Name  and  location  of  stockyard 


Tampa  Horse  Auction,  Thonotosassa,  Florida  ..... 
Seffner  Mango  Livestock  Mari<et  Seffner,  Florida 


Date  of  posting 


l^ay  13,  1977. 
November  18,  1992. 


David  R.  Shipman, 

Acting  Administrator,  Grain  Inspection, 
Packers  and  Stockyards  Administration. 
[FR  Doc.  02-8602  Filed  4-9-02;  8:45  am] 
BILUNG  CODE  3410-£N-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Tri-State  GeneratkHi  and  Transmission 
Association,  inc.;  Notice  of  Finding  of 
No  Significant  Impact 

agency:  Rural  Utilities  Service,  USDA. 
action:  Notice  of  finding  of  no 
significant  impact. 


summary:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
in  connection  with  a  request  from  Tri- 
State  Generation  and  Transmission 
Association,  Inc.  (Tri-State)  for  " 
assistance  from  RUS  to  finance  the 
construction  and  operation  of  an  150 
MW  combustion  turbine  generation 
facility  in  Hildago  County,  New  Mexico. 
FOR  FUTHER  INFORMATION  CONTACT: 
Dennis  E.  Rankin,  Environmental 
Protection  Specialist,  RUS,  Engineering 
and  Environmental  Staff,  Stop  1571, 
1400  Independence  Avenue,  SW. 
Washington.  DC  20250-1571.  telephone: 
(202)  720-1953  or  e-mail: 
drankin@rus.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  Tri-State 
is  proposing  to  construct  a  150  MW 
combustion  turbine  generation  plant  at 
a  site  located  approximately  12  miles 
southeast  of  Lordsburg.  New  Mexico, 
just  west  of  State  Highway  113  and  2 
miles  south  of  Interstate  10.  The 
Pyramid  Generating  Station  will  consist 
of  4  General  Electric  LM-6000 
combustion  turbines  that  will  provide 
approximately  150  MW  of  generating 


capacity.  The  gas  turbines  will  be  fueled 
by  natural  gas;  light  distillate  oil  will 
serve  as  the  backup  fuel.  The  natural  gas 
will  be  supplied  via  a  10-mile  lateral 
pipeline  from  an  existing  El  Paso  Gas 
pipeline.  Water  will  be  obtained  from 
existing  wells  and  a  new  well  on  the 
property.  The  project  includes 
modifications  to  an  existing 
transmission  system.  The  Bureau  of 
Land  Management  will  issue  a  right-of- 
way  permit  for  the  sections  of 
transmission  line  located  on  Federal 
land. 

Copies  of  the  Environmental 
Assessment  and  FONSI  are  available  at, 
or  can  be  obtained  from,  RUS  at  the 
address  provided  herein,  or  from  Karl 
Myers,  Tri-State,  P.O.  Box  33695, 
Denver,  Colorado  80233-0695, 
telephone:  (303)  452-6111  ore-mail: 
kmyers@tristategt.org. 

Dated:  April  4,  2002. 
Blaine  0.  Stockton, 

Assistant  Administrator,  Electric  Program, 

Rural  Utilities  Service. 

[FR  Doc.  02-8688  Filed  4-9-02;  8:45  am] 

BILUNG  CODE  3410-15-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

agency:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  First  Request  for  Panel 

Review.  

SUMMARY:  On  April  2,  2002.  die 
Government  of  Canada  filed  a  First 
Request  for  Panel  Review  with  the 


United  States  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement.  Additional  requests  were 
received  on  behalf  of  the  Ontario  Forest 
Industries  Association  ("OFIA")  and  the 
Ontario  Lumber  Manufacturers 
Association  ("OLMA")  and  Tembec. 
Inc.,  and  on  behalf  of  West  Eraser  Mills, 
Ltd.  ("West  Eraser"),  respectively.  On 
April  3,  2002,  additional  Requests  were 
received  on  behalf  of  the  B.C.  Lumber 
Trade  Council  and  its  Constituent 
Associations,  the  Cariboo  Lumber 
Manufacturers'  Association,  and  the 
Northern  Forest  Products  Association 
and  on  behalf  of  Abitibi-Consolidated, 
Inc.,  its  affiliates,  and  Sciere  Saguenay 
Ltee.  Panel  review  was  requested  of  the 
final  determination  of  Sales  at  Less 
Than  Fair  Value  made  by  the  United 
States  Department  of  Commerce, 
International  Trade  Administration, 
respecting  Certain  Softwood  Lumber 
Products  from  Canada.  This 
determination  was  published  in  the 
Federal  Register.  (67  Fed.  Reg.  15539) 
on  April  2,  2002.  The  NAFTA 
Secretariat  has  assigned  Case  Number 
USA-CDA-2002-1904-02  to  this 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidimiping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA- 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
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FOR  FURTHER  INFORMATION  CONTACT: 

Karine  Gziryan  and  Howard  Smith,  AD/ 
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the  home  market  is  the  appropriate 
comparison  market  because  the 
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to  the  U.S.  customers.  Because  Bibby 
USA  merely  acted  as  the  importer  of 
rprnrH.  we  nreliminarilv  determine  that 
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established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994.  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23.  1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on  April 
2.  2002,  requesting  panel  review  of  the 
final  determination  described  above. 

The  Rules  provide  that: 

(a)  a  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  May  2,  2002); 

(b)  a  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is  May 
17,  2002);  and 

(c)  the  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  April  4.2002. 
Caratina  L.  Alston. 

United  States  Secretary,  NAFTA  Secretariat. 
[PR  Doc.  02-8638  Filed  4-9-02;  8:45  am) 
BILUNG  CODE  SSIO-GT-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Nortti  American  Free-Trade 
Agreement,  Article  1904  NAFTA  Panel 
Reviews;  Request  for  Panel  Review. 

agency:  NAFTA  Secretariat.  United 
States  Section.  International  Trade 
Administration.  Department  of 
Commerce. 


action:  Notice  of  First  Request  for  Panel 
Review 

summary:  On  April  2.  2002.  the 
Government  of  Canada,  the 
Governments  of  the  Provinces  of 
Alberta,  British  Columbia.  Manitoba, 
Ontario,  and  Saskatchewan,  the 
Gouvemement  du  Quebec,  the 
Governments  of  the  Northwest 
Territories  and  the  Yukon  Territory,  the 
British  Columbia  Lumber  Trade 
Council,  the  Ontario  Forest  Industries 
Association,  the  Ontario  Lumber 
Manufacturers  Association,  and  the 
Quebec  Lumber  Manufacturers 
Association  filed  a  First  Request  for 
Panel  Review  with  the  United  States 
Section  of  the  NAFTA  Secretariat 
pursuant  to  Article  1904  of  the  North 
American  Free  Trade  Agreement.  A 
Second  Request  was  received  on  behalf 
of  Tembec,  Inc.  Panel  review  was 
requested  of  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Final  Negative  Critical  Circumstances 
Determination  made  by  the  United 
States  Department  of  Commerce. 
International  Trade  Administration, 
respecting  Certain  Softwood  Lumber 
Products  fit)m  Canada.  This 
determination  was  published  in  the 
Federal  Register.  (67  FR  15545)  on 
April  2.  2002.  The  NAFTA  Secretariat 
has  assigned  Case  Number  USA-CDA- 
2002-1904-03  to  this  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington.  D.C.  20230.  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 . 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rides  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686). 


A  first  Request  for  Panel  Review  was 
filed  with  the  United  States  Section  of 
the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on  April 
2.  2002,  requesting  panel  review  of  the 
final  determination  described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  May  2,  2002); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is  May 
17,  2002);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law.  - 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  April  4.  2002. 
Caratina  L.  Alston, 

United  States  Secretary.  NAFTA  Secretariat. 
(FR  Doc.  02-8639  Filed  4-9-02:  8:45  am] 

BNJJNC  CODE  aSIO-OT-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-503] 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Iron  Construction  Castings 
from  Canada 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
summary:  In  response  to  a  request  fi-om 
Canada  Pipe  Company  Limited  (Canada 
Pipe),  the  Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  iron 
construction  castings  (ICC)  from 
Canada.  The  period  of  review  (POR)  is 
March  1,  2000  through  February  28. 
2001.  This  review  covers  imports  of  ICC 
fi'om  one  producer.  Canada  Pipe. 

We  have  preliminarily  determined  the 
dumping  margin  for  Canada  Pipe  to  be 
1.43  percent. 
EFFECTIVE  DATE:  April  10.  2002. 
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traniuirtions.  the  LOT  is  the  level  of  the 


performed  by  Canada  Pipe  in  making 
sales  through  both  channels  of 


of  publication  of  this  notice  to  the 
parties  to  this  proceeding  in  accordance 
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FOR  FURTHER  INFORMATION  CONTACT: 

Karine  Gziryan  and  Howard  Smith.  AD/ 
CVD  Enforcement.  Office  IV,  Group  II, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-4081  and  (202)  482-5193, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  dll 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations  at  19  CFR  Part  351 
(2001). 

Background 

I  On  March  5. 1986,  the  Department 
published  in  the  Federal  Register  (51  FR 
7600)  the  antidumping  duty  order  on 
ICC  fttjm  Canada.  On  March  5,  2001,  the 
Department  published  in  the  Federal 
Register  (66  FR  13283)  a  notice  of 
opportunity  to  request  an  administrative 
review  of  this  antidumping  duty  order. 
On  March  30.  2001,  in  accordance  with 
19  CFR  351.213(b)(1),  the  respondent, 
Canada  Pipe,  requested  that  the 
Department  conduct  an  administrative 
review  of  its  exports  of  subject 
merchandise  to  the  United  States.  We 
published  the  notice  of  initiation  of  this 
review  on  April  30,  2001  (66  FR  21310). 

r:ope  of  the  Review 
The  merchandise  covered  by  the  order 
consists  of  certain  ICC  from  Canada, 
limited  to  manhole  covers,  rings,  and 
frames,  catch  basin  grates  and  frames, 
cleanout  covers  and  frames  used  for 
drainage  or  access  purposes  for  public 
utility,  water  and  sanitary  systems, 
classifiable  as  heavy  castings  under 
Harmonized  Tariff  Schedule  (HtS)  item 
numbers  7325.10.0010,  7325.10.0020. 
and  7325.10.0025.  The  HTS  item 
number  is  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  remains  dispositive. 

Product  Comparisons 

I  In  accordance  with  section  771(16)  of 
the  Act.  the  Department  considered  all 
products  within  the  scope  of  this  review 
that  Canada  Pipe  produced  and  sold  in 
the  comparison  market  during  the  POR 
to  be  foreign  like  products  for  purposes 
of  determining  appropriate  product 
comparisons  to  ICC  sold  in  the  United 
States.  The  Department  determined  that 


the  home  market  is  the  appropriate 
comparison  market  because  the 
aggregate  quantity  of  Canada  Pipe's 
home  market  sales  of  foreign  like 
product  is  more  than  five  percent  of  the 
aggregate  quantity  of  its  U.S.  sales  of 
subject  merchandise  (see  section 
773(a)(1)(C)  of  the  Act).  The  Department 
compared  U.S.  sales  to  sales  made  in  the 
home  market  within  the 
contemporaneous  window  period, 
which  extends  from  three  months  prior 
to  the  month  of  the  U.S.  sale  until  two 
months  after  the  month  of  the  sale. 
Where  there  were  no  sales  of  identical 
merchandise  made  in  the  home  market 
in  the  ordinary  course  of  trade,  the 
Department  compared  U.S.  sales  to  sales 
of  the  most  similar  foreign  like  product 
made  in  the  ordinary  course  of  trade.  In 
making  product  comparisons,  the 
Department  selected  identical  and  most 
similar  foreign  like  products  based  on 
the  physical  characteristics  reported  by 
Canada  Pipe  in  the  following  order  of 
importance:  product  type,  components, 
shape  of  the  product,  weight  band, 
locking  mechanism,  painted  castings  or 
not,  machined  castings  or  not. 

The  POR  is  March  1,  2000  through 
February  28,  2001. 

Export  Price 

Section  772(a)  of  the  Act  defines 
export  price  (EP)  as  the  price  at  which 
the  subject  merchandise  is  first  sold 
before  die  date  of  importation  by  the 
exporter  or  producer  outside  the  United 
States  to  an  unaffiliated  purchaser  for 
exportation  to  the  United  States. 

Canada  Pipe  sells  subject 
merchandise  directly  to  its  customers  in 
the  United  States.  Until  July  1,  2000. 
Canada  Pipe's  U.S.  affiliate,  Bibby  USA, 
was  the  importer  of  record  for  all  of  its 
U.S.  sales.  Bibby  USA  closed  on  July  1, 
2000.  Since  July  1,  2000,  Canada  Pipe 
acted  as  the  importer  of  record  for  its 
U.S.  sales  and  invoiced  Canada  Pipe's 
U.S.  customers  directly.  The  sales 
documentation  on  the  record  in  this 
proceeding  indicates  that  Canada  Pipe's 
U.S.  sales  occiured  in  Canada  between 
Canada  Pipe  and  the  unaffiliated  U.S. 
purchaser.  Specifically,  we  have  found 
the  following  facts:  1)  Bibby  USA,  when 
it  operated,  did  not  contact  the  U.S. 
customers;  2)  Canada  Pipe's  Division, 
Bibby  Ste-Croix  Foimdry,  in  Canada 
contacted  the  U.S.  customers;  3)  the 
U.S.  customers  send  the  purchase  order 
directly  to  Canada  Pipe;  4)  Canada  Pipe 
makes  all  arrangements  for  shipping  and 
delivery  to  the  U.S.  customers  in 
Canada;  5)  Canada  Pipe's  invoices  are 
issued  and  the  U.S.  customers  pay 
Canada  Pipe  directly  in  Canada;  and  6) 
Canada  Pipe  retains  tide  to  the 
merchandise  imtil  the  point  of  delivery 


to  the  U.S.  customers.  Because  Bibby 
USA  merely  acted  as  the  importer  of 
record,  we  preliminarily  determine  that 
these  sales  were  made  in  Canada  by 
Canada  Pipe  and,  thus,  should  be 
treated  as  EP  transactions.  See  Cold- 
Rolled  and  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Korea,  Final 
Results  of  Administrative  Review,  65  FR 
13359  (March  13,  2000)  and 
accompanying  Decision  Memorandum 
at  Comment  12;  and  Porcelain-on-Steel 
Cookwarefrom  Mexico.  Final  Results  of 
Administrative  Review,  65  FR  30068 
(May  10,  2000)  and  accompanying 
Decision  Memorandum  at  Comment  2. 

We  calculated  an  EP  for  all  Canada 
Pipe's  sales  because  the  merchandise 
was  sold  direcUy  by  Canada  Pipe  to  the 
first  unaffiliated  purchaser  in  the  United 
States  prior  to  importation,  and 
constructed  export  price  (CEP)  was  not 
otherwise  warranted  based  on  the  facts 
of  record.  We  made  deductions  from  the 
starting  price  for  movement  expenses  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  These  include  foreign 
movement  expense  (inland  height), 
international  freight,  U.S.  brokerage  and 
U.S.  duties. 

Normal  Value 

We  compared  the  aggregate  quantity 
of  home  market  and  U.S.  sales  and 
determined  that  the  quantity  of  the 
company's  sales  in  its  home  market  was 
more  than  five  percent  of  the  quantity 
of  its  sales  to  the  U.S.  market. 
Consequently,  in  accordance  vrith 
section  773(a)(1)(B)  of  the  Act.  we  based 
normal  value  ("NV")  on  home  market 
sales,  all  of  which  were  to  unaffiliated 
customers. 

We  calculated  monthly  weighted- 
average  NVs  based  on  ex-works  or 
delivered  prices  to  unaffiliated 
customers.  We  made  deductions,  where 
appropriate,  from  the  starting  price  for 
early  payment  discounts,  inland 
insurance,  and  inland  freight.  We  made 
circimistance  of  sale  ("COS") 
adjustments,  in  accordance  with  section 
773{a)(6)(C)(iii)  of  Uie  Act,  for  direct 
selling  expenses,  including  credit 
expenses. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or.  when  NV  is 
based  on  constructed  value  (CV),  that  of 
the  sales  from  which  we  derive  selling, 
general  and  administrative  (SG&A) 
expenses  and  profit.  With  respect  to 
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cash  deposit  will  continue  to  be  the 
company-specific  rate  published  for  the 


SUMMARY:  In  response  to  requests  frtjm 
interested  parties,  the  Department  of 
Pnmmorrp  is  rnnHiirtino  administrative 


Takeshita),  Mark  Ross,  or  Richard 
Rimlinger.United  Kingdom  Thomas 
Schauer  fRHP/NSKI.  Dmitrv  Vladimirov 
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U.S.  price  when  based  on  EP 
transactions,  the  LOT  is  the  level  of  the 
sale  to  the  unaffiliated  customer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP 
transactions,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  LOT  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 

Canada  Pipe  reported  that  during  the 
POR  it  sold  subject  merchandise 
through  three  channels  of  distribution 
in  the  home  market:  sales  made  by 
Canada  Pipe  directly  to  original 
equipment  manufacturers  (OEM) 
(Channel  1).  sales  from  Canada  Pipe 
directly  to  end-users  (Channel  2).  and 
sales  from  Canada  Pipe  to  distributors 
(Channel  3).  In  examining  the  record, 
we  found  that  Canada  Pipe  performs 
substantially  different  selling  functions 
(e.g.  sales  planning,  advertising, 
technical  service,  etc.)  for  all  three 
reported  channels  of  distribution.  Due 
to  the  proprietary  nature  of  the 
examined  selling  functions,  see  the 
Preliminary  Results:  Level  of  Trade 
Analysis  (Preliminary  LOT 
Memomndum).  dated  concurrently  with 
this  notice,  on  file  in  Room  B-099  of  the 
main  Department  of  Commerce 
Building,  the  Central  Records  Unit 
(CRU),  for  the  specifics  of  our  analysis. 
Based  upon  an  analysis  of  the 
information  provided  on  the  record,  we 
conclude  that  there  are  significant 
differences  in  the  selling  functions 
performed  by  Canada  Pipe  in  making 
sales  through  these  three  channels  of 
distribution.  Therefore,  using  the 
information  on  the  record,  the 
Department  preliminarily  determines 
that  Canada  Pipe  makes  sales  to  three 
distinct  LOTs  in  the  home  market.  See 
the  Preliminary  LOT  Memorandum. 

Canada  Pipe  reported  two  channels  of 
distribution  (i.e.  sales  to  OEMs  and  sales 
to  distributors)  in  the  United  States 
during  the  POR.  In  examining  the 
record,  we  found  that  Canada  Pipe 
performs  substantially  different  levels  of 
selling  functions  for  both  reported 
channels  of  distribution.  Due  to  the 
proprietary  nature  of  the  examined 
selling  functions,  see  the  Preliminary 
LOT  Memorandum  for  the  specifics  of 
our  analysis.  Based  upon  an  analysis  of 
the  information  provided  on  the  record, 
we  conclude  that  there  are  significant 
differences  in  the  selling  functions 


performed  by  Canada  Pipe  in  making 
sales  through  both  channels  of 
distribution.  Therefore,  the  Department 
preliminarily  determines  that  Canada 
Pipe  makes  sales  to  two  distinct  LOTs 
in  the  United  States  market.  See  the 
Preliminary  LOT  Memorandum. 

In  order  to  determine  whether  sales  in 
the  United  States  are  at  a  different  LOT 
than  sales  in  the  home  market,  we 
reviewed  the  selling  activities 
associated  with  each  LOT  in  each 
market.  We  compared  Canada  Pipe's 
selling  activities  for  U.S.  EP  transactions 
to  OEMs  and  distributors  to  Canada 
Pipe's  selling  activities  performed  for 
sales  to  OEMs,  distributors,  and  end- 
users  in  the  home  market.  First,  we 
found  that  there  were  no  differences  in 
selling  functions  performed  for  Canada 
Pipe's  U.S.  OEM  sales  as  compared  to 
home  market  OEM  sales.  Second,  we 
found  that  there  were  no  differences  in 
selling  functions  performed  for  Canada 
Pipe's  U.S.  distributor  sales  as 
compared  to  home  market  distributor 
sales.  Third,  we  found  that  there  were 
significant  differences  in  the  selling 
functions  performed  for  Canada  Pipe's 
U.S.  OEM  sales  as  compared  to  home 
market  distributor  and  end-user  sales, 
sufficient  to  constitute  differences  in 
LOT.  Finally,  we  found  significant 
differences  in  the  selling  functions 
performed  for  Canada  Pipe's  U.S. 
distributor  sales  as  compared  to  home 
market  OEM  and  end-user  sales, 
sufficient  to  constitute  differences  in 
LOT.  See  the  Preliminary  LOT 
Memorandum. 

To  the  extent  practicable  the 
Department  has  compared  EP  sales  with 
home  market  sales  at  the  same  LOT  as 
that  of  the  EP  sales.  However,  where  the 
Department  was  unable  to  match  EP 
sales  with  home  market  sales  at  the 
same  LOT,  the  Department  compared 
the  EP  sales  to  home  market  sales  at  a 
different  LOT.  For  such  comparisons, 
we  made  a  LOT  adjustment  in 
accordance  with  section  773(a)(7)  of  the 
Act  and  19  CFR  351.412.  See  the 
Preliminary  LOT  Memorandum. 

Currency  Conversion 

Pursuant  to  section  773A(a)  of  the 
Act.  we  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  a  1.43 
percent  dumping  margin  exists  for 
Canada  Pipe  for  the  period  March  1, 
2000.  through  February  28.  2001.  The 
Department  will  disclose  calculations 
performed  within  five  days  of  the  date 


of  publication  of  this  notice  to  the 
parties  to  this  proceeding  in  accordance 
with  19  CFR  351.224(b).  An  interested 
party  may  request  a  hearing  within  30 
days  of  publication  of  these  preliminary 
results.  See  19  CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results.  Interested  parties 
may  submit  case  briefs  and/or  written 
comments  no  later  than  30  days  after  the 
date  of  pubhcation  of  these  preliminary 
results  of  review.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  such  briefs  or 
comments,  may  be  filed  no  later  than  37 
days  after  the  date  of  publication. 
Parties  who  submit  arguments  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Further, 
we  would  appreciate  it  if  parties 
submitting  written  comments  would 
also  provide  the  Department  with  an 
additional  copy  of  the  public  version  of 
those  comments  on  diskette.  The 
Department  will  issue  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments, 
within  120  days  of  publication  of  thesa 
preliminary  results. 

Upon  completion  of  this 
administrative  review,  the  Department 
shall  determine,  and  the  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  We  have 
calculated  importer-specific  duty 
assessment  rates  based  on  the  ratio  of    - 
the  total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  examined  sales. 
Where  the  importer-specific  assessment 
rate  is  above  de  minimis,  we  will 
instruct  Customs  to  assess  duties  on  that 
importer's  entries  of  subject 
merchandise.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  subject  merchandise  from  Canada 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rate  for  Canada  Pipe  will 
be  the  rate  established  in  the  final 
results  of  this  administrative  review;  (2) 
for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 

in  this  review  but  covered  in  the 

original  less-than-fair-value  ("LTFV") 
investigation  or  a  previous  review,  the 
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subheadings:  3926.90.45,  4016.93.00, 
4016.93.10.  4016.93.50,  6909.19.5010, 


firms  dated  April  1,  2002)  and. 
consequently,  we  find  that  they  have 


to  corroborate  secondary  information, 
the  Department  will  examine,  to  the 

*  -  «     *  .«  .«•        «      alt.  1 


Federal  Register /Vol.  67,  No.  69  /  Wednesday,  April  10,  2002 /Notices 


17361 


cash  deposit  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a 
previous  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  a  previous 
review,  or  the  original  LTFV 
investigation,  the  cash  deposit  rate  will 
be  14.67  percent,  the  "all-others"  rate 
established  in  the  LTFV  segment  of  this 
proceeding. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of 
administrative  review  for  a  subsequent 
review  period. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  April  1,  2002 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-8708  Filed  4-9-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administation 

[A-427-801 ,  A-428-801 ,  A-475-801 ,  A-58»- 
804,  A-55»-801.  A-412-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Singapore,  and  The  United 
Kingdom:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Rescission  of 
Admlnlstrath^e  Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  ResiUts  of 
Antidumping  Duty  Administrative 
Reviews,  and  Partial  Rescission  of 
Administrative  Reviews. 


SUMMARY:  In  response  to  requests  frx)m 
interested  parties,  the  Department  of 
Commerce  is  conducting  administrative 
reviews  of  the  antidimiping  duty  orders 
on  antifiiction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof  from  France,  Germany,  Italy. 
Japan,  Singapore,  and  the  United 
Kingdom.  The  merchandise  covered  by 
these  orders  are  ball  bearings  and  parts 
thereof,  and  spherical  plain  bearings 
and  parts  thereof.  The  reviews  cover  40 
manufacturers/exporters.  The  period  of 
review  is  May  1.  2000.  through  April  30. 
2001. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  by  various  companies  subject  to 
these  reviews.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  administrative  reviews,  we  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries. 

We  invite  interested  parties  to 
comment  on  these  preliminary  resiUts. 
Parties  who  submit  comments  in  these 
proceedings  are  requested  to  submit 
with  each  argument  (1)  a  statement  of 
the  issue  and  (2)  a  brief  simmiary  of  the 
argument. 

EFFECTIVE  DATE:  April  10.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
""Please  contact  the  appropriate  case 
analysts  for  the  various  respondent 
firms,  as  listed  below,  at  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC.  20230; 
telephone:  (202)  482-4733. 

France 

Dmitry  Vladimirov  (SKF),  Lyn 
Johnson  (Bearing  Discount  Int.  - 
Germany,  Rodamientos  Rovi  - 
Venezuela,  Rovi-Valencia  -  Venezuela. 
Rovi-Marcay  -  Venezuela.  RIRSA  - 
Mexico.  DCD  -  Northern  Ireland. 
EuroLatin  Ex.  Services  -  United 
Kingdom  (collectively,  Resellers)),  or 
Mark  Ross. 

Germany 

Dunyako  Ahmadu  (Paul  Mueller. 
FAG).  Thomas  Schauer  (Torrington 
Nadellager).  Ljm  Johnson  (Resellers), 
Mark  Ross,  or  Richard  Rimlinger. 

Italy 

David  Dirstine  (SKF).  Janis  Kalnins 
(FAG),  Lyn  Johnson  (Resellers),  Mark 
Ross,  or  Richard  Rimlinger. 

Japan 

Edythe  Artman  (Nachi.  Isuzu).  Minoo 
Hatten  (NSK).  Lyn  Johnson  (Koyo. 
Asahi),  Katja  Kravetsky  (Nankai  Seiko), 
Janis  Kalnins  (NPBS),  David  Dirstine 
(NTN),  George  Callen  (Osaka  Pump, 


Takeshita).  Mark  Ross,  or  Richard 
Rimlinger.  United  Kingdom  Thomas 
Schauer  (RHP/NSK).  Dmitry  Vladimirov 
(Harden),  Katja  Kravetsky  (FAG).  Mark 
Ross,  or  Richard  Rimlinger. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  aU 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1. 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (2001). 

Background  ^ 

On  May  15,  1989,  the  Department 
published  in  the  Federal  Register  (54  FR 
20909)  the  antidumping  duty  orders  on 
ball  bearings  and  parts  thereof  (BBs) 
from  France,  Germany,  Italy,  Japan, 
Singapore,  and  the  United  Kingdom  and 
on  spherical  plain  bearings  and  parts 
thereof  (SPBs)  from  France.  On  Jime  19, 
2001.  in  accordance  with  19  CFR 
351.213(b).  we  published  a  notice  of 
initiation  of  administrative  reviews  of 
these  orders  (66  FR  32934). 

Subsequent  to  the  initiation  of  these 
reviews,  we  received  timely 
withdrawals  of  the  requests  we  had 
received  for  review  of  SNR  (France). 
NMB  (Singapore),  and  SNFA  (UK)  vrith  " 
respect  to  BBs  and  SKF  (France)  with 
respect  to  SPBs.  Because  there  were  no 
other  requests  for  review  of  the  above- 
named  firms,  we  are  rescinding  the 
reviews  with  respect  to  these  companies 
in  accordance  with  19  CFR  351.213(d). 
Because  there  is  no  other  request  for 
reviews  of  the  orders  on  BBs  from 
Singapore  and  on  SPBs  irova  France,  we 
are  rescinding  the  reviews  of  these 
orders  in  full. 

Scope  of  Reviews 

The  products  covered  by  these 
reviews  are  antifiiction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof  (AFBs)  and  constitute  the 
following  merchandise: 

Ball  Bearings  and  Parts  Thereof. 
These  products  include  all  AFBs  that 
employ  balls  as  the  rolling  element. 
Imports  of  these  products  are  classified 
under  the  following  categories: 
antifiiction  balls,  ball  bearings  with 
integral  shafts,  ball  bearings  (including 
radial  ball  bearings)  and  parts  thereof, 
and  housed  or  moimted  ball  bearing 
imits  and  parts  thereof. 

Imports  of  these  products  are 
classified  under  the  iollowing 
Harmonized  Tariff  Schedules  (HTSUS) 
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our  existing  record  supports  the  use  of 
these  rates  as  the  best  indications  of  the 


the  requested  data.  Therefore,  we  have 
preliminarily  concluded  that  Asahi  has 
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including  commissions,  direct  selling 
expenses,  indirect  selling  expenses,  and 
rfinarkino  exnenses  in  the  United  States. 
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subheadings:  3926.90.45,  4016.93.00. 
4016.93.10.  4016.93.50.  6909.19.5010. 
8431.20.00.  8431.39.0010.  8482.10.10. 
8482.10.50.  8482.80.00.  8482.91.00. 
8482.99.05.  8482.99.2580.  8482.99.35, 
8482.99.6595.  8483.20.40.  8483.20.80. 
8483.50.8040.  8483.50.90.  8483.90.20. 

8483.90.30.  8483.90.70,  8708.50.50, 
8708.60.50,  8708.60.80,  8708.70.6060, 
8708.70.8050,  8708.93.30,  8708.93.5000, 
8708.93.6000.  8708.93.75,  8708.99.06, 

8708.99.31.  8708.99.4960.  8708.99.50. 
8708.99.5800,  8708.99.8080,  8803.10.00. 
8803.20.00.  8803.30.00.  8803.90.30.  and 
8803.90.90. 

The  size  or  precision  grade  of  a 
bearing  does  not  influence  whether  the 
bearing  is  covered  by  the  order.  For  a 
listing  of  scope  determinations  which 
pertain  to  the  orders,  see  the  "Scope 
Determinations  Memorandum"  (Scope 
Memo)  from  the  Antifriction  Bearings 
Team  to  Laurie  Parkhill.  dated  April  1. 
2002,  and  hereby  adopted  by  this  notice. 
The  Scope  Memo  is  on  file  in  the 
Central  Records  Unit  (CRU).  Main 
Commerce  Building.  Room  B-099,  in 
the  General  Issues  record  (A-1 00-001) 
for  the  99/00  reviews. 

Although  the  HTSUS  item  numbers 
above  are  provided  for  convenience  and 
customs  purposes,  written  descriptions 
of  the  scope  of  these  proceedings  remain 
dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  certain  respondents  using  steuidard 
verification  procedures,  including  on- 
site  inspection  of  the  manufactxirers' 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and  the 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  CRU. 
We  will  also  be  verifying  certain 
companies  (Barden  Corporation  and 
SKF  Italy)  shortly  after  publication  of 
these  preliminary  results  of  reviews. 

Use  of  Facts  Available 

In  accordance  with  section  776(a)  of 
the  Act,  we  preliminarily  determine  that 
the  use  of  facts  available  as  the  basis  for 
the  weighted-average  dumping  margin 
is  appropriate  for  Isuzu  Motors,  Ltd. 
(Japan).  We  also  preliminarily 
determine  that  the  use  of  facts  available 
is  appropriate  with  respect  to  three  of 
the  Resellers  (Bearing  Discoimt 
hitemational,  DCD,  and  RIRSA)  in  the 
reviews  covering  BBs  from  France, 
Germany,  and  Italy.  None  of  the  above 
firms  responded,  or  responded  fully,  to 
our  antidumping  questionnaire  (see  the 
analysis  memoranda  to  the  file  for  these 


firms  dated  April  1,  2002)  and, 
consequently,  we  find  that  they  have 
not  provided  "information  that  has  been 
requested  by  the  administering 
authority"  (section  776(a)(1)  of  the  Act). 
Although  RIRSA  claimed  that  it  did  not 
export  subject  merchandise  during  the 
period  of  review,  we  found  that,  based 
on  our  examination  of  the  Customs 
Service  database  for  imports  of  entered 
merchandise,  RIRSA  had  shipped 
merchandise  that  is  classified  under  the 
HTSUS  subheadings  for  BBs.  Unless 
RIRSA  provides  us  with  more  details 
about  the  shipped  merchandise  for  the 
final  resuhs  of  this  administrative 
review,  we  will  continue  to  use  facts 
available  as  the  basis  for  the  weighted- 
average  dimiping  margin  for  RIRSA. 

In  accordance  with  section  776(b)  of 
the  Act,  we  are  making  an  adverse 
inference  in  our  application  of  the  facts 
available.  This  is  necessary  because  the 
above  firms  have  not  acted  to  the  best 
of  their  ability  in  providing  us  with 
relevant  information  which  is  imder 
their  control.  As  adverse  facts  available 
for  these  firms,  we  have  applied  the 
highest  rate  we  have  calculated  for  any 
companies  under  review  in  any  segment 
of  the  relevant  proceedings  (i.e.,  BBs 
from  Germany,  France,  Italy,  and  Japan). 
We  have  selected  these  rates  because 
they  are  sufficiently  high  as  to 
reasonably  assure  that  the  firms  named 
above  do  not  obtain  a  more  favorable 
result  by  failing  to  cooperate. 
Specifically,  these  rates  are  66.18 
percent  for  BBs  bom  France,  70.41 
percent  for  BBs  from  Germany,  68.29 
percent  for  BBs  from  Italy,  and  73.55 
percent  for  BBs  from  Japan. 

Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  secondary 
information  used  for  facts  available  by 
reviewing  independent  sources 
reasonably  at  its  disposal.  Information 
from  a  prior  segment  of  the  proceeding 
or  from  another  company  in  the  same 
proceeding  constitutes  secondary 
information.  The  Statement  of 
Administrative  Action  accompanying 
the  URAA.  H.R.  Doc.  103-316.  at  870 
(1994)  (SAA),  provides  that 
"corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  SAA  at  870.  As 
explained  in  Tapered  Roller  Bearings. 
Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
from  Japan:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews,  61  FR  57391, 
57392  (November  6. 1996)  [Tapered 
Roller  Bearings  and  Parts  Thereof 
Finished  and  Unfinished,  from  Japan], 


to  corroborate  secondary  information, 
the  Department  will  examine,  to  the 
extent  practicable,  the  reliability  and 
relevance  of  the  information  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  with  respect  to  an 
administrative  review,  if  the  Department 
chooses  as  facts  available  a  calculated 
dumping  margin  &x)m  a  prior  segment  of 
the  proceeding,  it  is  not  necessary  to 
question  the  reliability  of  the  margin  for 
that  time  period. 

With  respect  to  the  relevance  aspect 
of  corroboration,  however,  the 
Department  will  consider  information 
reasonably  at  its  disposal  as  to  whether 
there  are  circumstances  that  would 
render  a  margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  meirgin  and  determine  an 
appropriate  margin  (see  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812  (February  22,  1996), 
where  the  Department  disregarded  the 
highest  dimiping  margin  as  best 
information  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin). 
Further,  in  accordance  with  F.UI  De 
Cecco  Di  Filippo  Fara  S.  Martino  S.p.A. 
V.  United  States,  No.  99-1318  (CAFC 
June  16,  2000),  we  also  examine 
whether  information  on  the  record 
would  support  the  selected  rates  as 
reasonable  facts  available. 

We  find  that  the  above  rates  that  we 
are  using  for  these  preliminary  results 
do  have  probative  value.  We  compared 
the  selected  margins  to  margins 
calculated  on  individual  sales  of  the 
merchandise  in  question  made  by 
compamies  covered  by  the  instant 
review.  We  found  a  substantial  number 
of  sales,  made  in  the  ordinary  course  of 
trade  and  in  commercial  quantities, 
with  dumping  margins  near  or 
exceeding  the  rates  under  consideration. 
(The  details  of  this  analysis  are 
contained  in  the  proprietary  versions  of 
the  analysis  memoranda  for  the  covered 
firms  dated  April  1.  2002.)  This 
evidence  supports  an  inference  that  the 
selected  rates  might  reflect  the  actual 
dumping  margins  for  the  firms  in 
question. 

Fiuthermore,  there  is  no  information 
on  the  record  that  demonstrates  that  the 
rates  selected  are  inappropriate  total 
adverse  facts-available  rates  for  the 
companies  in  question.  On  the  contrary. 
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our  existing  record  supports  the  use  of 
these  rates  as  the  best  indications  of  the 
export  prices  and  dumping  margins  for 
these  firms  as  explained  in  our  April  1 , 
2002,  memoranda.  Therefore,  we 
consider  the  selected  rates  to  have 
probative  value  with  respect  to  the  firms 
in  question  in  these  reviews  and  to 
reflect  appropriate  adverse  inferences. 
In  accordance  with  section  776(a)  of 
the  Act,  we  have  also  applied  partial 
facts  available  to  Nankai  Seiko  (Japan). 
Late  in  the  review,  while  doing  a 
cursory  review  of  the  website  of  one  of 
Nankai  Seiko's  customers,  we  learned  of 
a  possible  connection  between  the  two 
companies,  and  asked  Nankai  Seiko 
further  questions  in  a  supplemental 
questionnaire.  From  Nankai  Seiko's 
response,  we  learned  of  its  consignment 
arrangement  with  this  company.  The 
antidumping  questionnaire  instructs 
respondents  specifically  to  describe  any 
consignment  arrangements  and  the 
functions  of  the  consignee.  Nankai 
Seiko  did  not  report  its  consignment 
sales  to  the  United  States  as  constructed 
export-price  (CEP)  sales.  Section 
776(a)(2)  of  the  Act  provides  that,  if  an 
interested  party  (A)  withholds 
information  that  has  been  requested  by 
the  Department,  (B)  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  subject  to 
subsections  782(c)(1)  and  (e)  of  the  Act, 
(C)  significantly  impedes  a 
determination  under  the  antidumping 
statute,  or  (D)  provides  such  information 
but  the  information  cannot  be  verified, 
the  Department  shall,  subject  to 
subsection  782(d)  of  the  Act,  use  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Since  Nankai 
Seiko  neither  mentioned  its 
consignment  arrangements  nor  provided 
any  necessary  CEP  data  associated  with 
such  sales,  we  have  preliminarily 
determined  that  Nankai  Seiko  did  not 
act  to  the  best  of  its  ability  to  provide 
information  and  have  applied  adverse 
facts  available  to  its  consignment  sales, 
pursuant  to  section  776(b)  of  the  Act.  As 
adverse  facts  available,  we  selected  the 
highest  rate  we  have  calculated  for  any 
companies  under  review  in  any  segment 
of  the  relevant  proceedings  (i.e.,  73.55 
percent  for  BBs  from  Japan)  and,  in  our 
calculation  of  Nankai's  weighted- 
average  margin,  applied  this  rate  to  the 
value  of  the  consignment  sales. 

In  addition,  we  applied  partial  facts 
available  to  Asahi.  In  our  original 
questioimaire  and  in  a  letter  dated 
March  18,  2002,  we  requested  that 
Asahi  provide  constructed  value  (CV) 
data  for  all  of  its  U.S.  products. 
Although  Asahi  provided  significantly 
more  CV  data  in  response  to  our  March 
18,  2002.  letter,  it  did  not  provide  all  of 


the  requested  data.  Therefore,  we  have 
preliminarily  concluded  that  Asahi  has 
not  acted  to  the  best  of  its  ability  to 
comply  with  our  request  and  we  have 
made  an  adverse  inference  for  applying 
facts'  available.  When  we  could  not  find 
an  appropriate  identical  or  similar 
home-market  match  for  sales  of  U.S. 
products  and  no  CV  was  available  for 
determining  normal  value,  we  used 
73.55  percent  as  the  transaction-specific 
margin,  which  is  the  highest  rate  we 
have  calculated  for  any  Japanese 
companies  imder  review  in  any  segment 
of  the  relevant  proceedings  (see 
Antidumping  Duty  Orders:  Ball 
Bearings,  Cylindrical  Roller  Bearings 
and  Spherical  Plain  Beatings,  and  Parts 
Thereof  From  Japan,  54  FR  20904  (May 
15, 1989)).  We  have  selected  this  rate 
because  it  is  sufficiently  higher  than  the 
average  transaction-specific  margin  for 
other  sales  by  Asahi  in  which  we  used 
CV  to  determine  normal  value. 

Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
used  export  price  or  CEP  as  defined  in 
sections  772(a)  and  (b)  of  the  Act,  as 
appropriate.  Due  to  the  extremely  large 
volume  of  transactions  that  occurred 
during  the  period  of  review  and  the 
resulting  administrative  burden 
involved  in  calculating  individual 
margins  for  all  of  these  transactions,  we 
sampled  CEP  sales  in  accordance  with 
section  777A  of  the  Act.  When  a  firm 
made  more  than  2,000  CEP  sales 
transactions  to  the  United  States  for 
merchandise  subject  to  a  particular 
order,  we  reviewed  CEP  sales  that 
occurred  during  sample  weeks.  We 
selected  one  week  from  each  two- 
month  period  in  the  review  period,  for 
a  total  of  six  weeks,  and  analyzed  each 
transaction  made  in  those  six  weeks. 
The  sample  weeks  are  as  follows:  June 
11-17.  2000;  August  13-19,  2000; 
September  24-30,  2000;  October  29- 
November  4,  2000;  December  31.  2000- 
January  6.  2001;  and  March  18-24. 
2001.  We  reviewed  all  export-price 
sales  transactions  made  during  the 
period  of  review.  ^^ 

We  calculated  export  price  and  CEP 
based  on  the  packed  F.O.B.,  C.I.F.,  or 
delivered  price  to  unaffiliated 
purchasers  in,  or  for  exportation  to,  the 
United  States.  We  made  deductions,  as 
appropriate,  for  discounts  and  rebates. 
We  also  made  deductions  for  any 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act. 

In  accordance  with  section  772(d)(1) 
of  the  Act  and  the  SAA,  at  823-824,  we 
calculated  the  CEP  by  deducting  selling 
expenses  associated  with  economic 
activities  occurring  in  the  United  States, 


including  commissions,  direct  selling 
expenses,  indirect  selling  expenses,  and 
repacking  expenses  in  the  United  States. 
When  appropriate,  in  accordance  with 
section  772(d)(2)  of  the  Act,  we  also 
deducted  the  cost  of  any  further 
manufacture  or  assembly,  except  where 
we  applied  the  special  rule  provided  in 
section  772(e)  of  the  Act  (see  below). 
Finally,  we  made  an  adjustment  for 
profit  allocated  to  these  expenses  in 
accordance  with  section  772(d)(3)  of  the 
Act. 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States  prior  to  sale  to  unaffiliated  U.S. 
customers,  e.g.,  parts  of  bearings  that 
were  imported  by  U.S.  affiliates  of 
foreign  exporters  and  then  further 
processed  into  other  products  which 
were  then  sold  to  unaffiliated  parties, 
we  determined  that  the  special  rule  for 
merchandise  with  value  added  after 
importation  under  section  772(e)  of  the 
Act  applied  to  all  firms,  except  NPBS, 
that  added  value  in  the  United  States. 

Section  772(e)  of  the  Act  provides 
that,  when  the  subject  merchandise  is 
imported  by  an  affiliated  person  and  the 
value  added  in  the  United  States  by  the 
affiliated  person  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise,  we  shall  determine  the 
CEP  for  such  merchandise  using  the 
price  of  identical  or  other  subject 
merchandise  if  there  is  a  sufficient 
quantity  of  sales  to  provide  a  reasonable 
basis  for  comparison  and  we  determine 
that  the  use  of  such  sales  is  appropriate. 
If  there  is  not  a  sufficient  quantity  of 
such  sales  or  if  we  determine  that  using 
the  price  of  identical  or  other  subject 
merchandise  is  not  appropriate,  we  may 
use  any  other  reasonable  basis  to 
determine  the  CEP. 

To  determine  whether  the  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise,  we 
estimated  the  value  added  based  on  the 
difference  between  the  averages  of  the 
prices  charged  to  the  first  unaffiliated 
purchaser  for  the  merchandise  as  sold  in 
the  United  States  and  the  averages  of  the 
prices  paid  for  the  subject  merchandise 
by  the  affiliated  pmt;haser.  Based  on 
this  analysis,  we  determined  that  the 
estimated  value  added  in  the  United 
States  by  all  firms,  with  the  exception 
of  NPBS,  accoimted  for  at  least  65 
pertjent  of  the  price  charged  to  the  first 
unaffiliated  customer  for  the 
merchandise  as  sold  in  the  United 
States.  (See  19  CFR  351.402(c)  for  an 
explanation  of  our  practice  on  this 
issue.)  Therefore,  we  preliminarily 
determine  that,  for  the  firms  other  than 
NPBS,  the  value  added  is  likely  to 
exceed  substantially  the  value  of  the 
subject  merchandise.  Also,  for  those 
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prices  to  affiliated  or  unaffiliated  expenses  from  normal  value.  We  also 

purchasers.  When  applicable,  we  qiade       made  adjustments,  when  applicable,  for 
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companies,  we  determine  that  there  was 
a  sufficient  quantity  of  sales  remaining 
to  provide  a  reasonable  basis  for 
comparison  and  that  the  use  of  these 
sales  is  appropriate.  Accordingly,  for 
purposes  of  determining  dumping 
margins  for  the  sales  subject  to  the 
special  nde,  we  have  used  the 
weighted-average  dumping  margins 
calculated  on  sales  of  identical  or  other 
subject  merchandise  sold  to  unaffiliated 
persons. 

For  NPBS,  we  determined  that  the 
special  rule  did  not  apply  because  the 
value  added  in  the  United  States  did  not 
exceed  substantially  the  value  of  the 
subject  merchandise.  Consequently. 
NPBS  submitted  a  complete  response  to 
our  further-manufacturing 
questionnaire  which  included  the  costs 
of  the  further  processing  performed  by 
its  U.S.  affiliate.  Since  the  majority  of 
NPBS's  products  sold  in  the  United 
States  were  further  processed,  we 
analyzed  all  sales. 

No  other  adjustments  to  export  price 
or  CEP  were  claimed  or  allowed. 

Nonnal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home-market  and 
U.S.  sales  and  absent  any  information 
that  a  particular  market  situation  in  the 
exporting  country  did  not  permit  a 
proper  comparison,  we  determined, 
with  the  exception  of  Takeshita  Seiko 
Co.,  that  the  quantity  of  foreign  like 
product  sold  by  all  respondents  in  the 
exporting  country  was  sufficient  to 
permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  Each  company's  quantity  of 
sales  in  its  home  market  was  greater 
than  five  percent  of  its  sales  to  the  U.S. 
market.  Therefore,  in  accordance  with 
section  773(a)(l){B)(i)  of  the  Act.  we 
based  normal  value  on  the  prices  at 
which  the  foreign  like  products  were 
first  sold  for  consumption  in  the 
exporting  country. 

With  respect  to  Takeshita  Seiko  Co., 
we  found  that,  although  its  home  market 
was  viable  imder  section  773(a)(1)  of  the 
Act.  the  firm  made  no  sales  of  foreign 
like  product  in  its  home  market  that  we 
were  able  to  compare  to  its  U.S.  sales. 
Therefore,  we  based  normal  value  on 
constructed  value. 

Due  to  the  extremely  large  nmnber  of 
transactions  that  occurred  during  the 
period  of  review  and  the  resulting 
administrative  burden  involved  in 
examining  all  of  these  transactions,  we 
sampled  sales  to  calculate  normal  value 
in  accordance  with  section  777A  of  the 
Act.  When  a  firm  had  more  than  2,000 
home-market  sales  transactions  on  a 
coimtry— specific  basis,  we  used  sales  in 


sample  months  that  corresponded  to  the 
sample  weeks  that  we  selected  for  U.S. 
CEP  sales,  sales  in  the  month  prior  to 
the  period  of  review,  and  sales  in  the 
month  following  the  period  of  review. 
The  sample  months  were  March.  June, 
August.  September,  and  November  of 

2000,  and  January.  March  and  May  of 
2001. 

With  respect  to  the  sample  months, 
Koyo  reported  home-market  sales  for 
the  incorrect  sample  months  of  October 
and  December.  Although  our  June  28, 

2001 ,  questionnaire  had  listed  the 
incorrect  months,  we  corrected  this 
error  in  a  letter  dated  Jime  29,  2001.  For 
purposes  of  these  preliminary  results, 
we  used  Koyo's  reported  months. 
March,  June,  August,  September, 
October,  and  December  of  2000.  and 
March  and  May  of  2001,  as  the  sample 
months.  We  will  request  from  Koyo 
revised  home-market  sales  data  with 
the  correct  sample  months  for  use  in  the 
final  results. 

We  used  sales  to  affiliated  customers 
only  where  we  determined  such  sales 
were  made  at  arm's-length  prices,  i.e.,  at 
prices  comparable  to  prices  at  which  the 
firm  sold  identical  merchandise  to 
unaffiliated  customers. 

Because  we  disregarded  below-cost 
sales  in  accordance  with  section  773(b) 
of  the  Act  in  the  last  completed  review 
with  respect  to  Asahi,  Barden.  Koyo. 
Nachi,  NPBS.  NSK.  NTN.  and  NSK/ 
RHP,  SKF  France,  and  SKF  Italy  (see 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Sweden 
and  the  United  Kingdom;  Final  Results 
of  Administrative  Reviews  and 
Revocation  of  Orders  in  Part.  65  FR 
49219,  49221  (August  11.  2000),  or 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Sweden  and  the  United 
Kingdom;  Final  Results  of 
Administrative  Reviews  and  Revocation 
of  Orders  in  Part,  66  FR  36551,  36552 
(July  12,  2001)),  we  had  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  under 
consideration  for  the  determination  of 
normal  value  in  these  reviews  may  have 
been  made  at  prices  below  the  cost  of 
production  (COP)  as  provided  by 
section  773(b)(2)(A)(ii)  of  the  Act. 
Therefore,  pursuant  to  section  773(b)(1) 
of  the  Act,  we  conducted  COP 
investigations  of  sales  by  these  firms  in 
the  home  market.  Also,  we  received 
allegations  in  proper  form  that  Nankai 
Seiko  and  Paul  Mueller  had  made 
home-market  sales  below  their  COP  and 
we  conducted  COP  investigations  of 


home-market  sales  of  these  firms  as 
well. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  COP  based 
on  the  sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  the  selling,  general 
and  administrative  (SG&A)  expenses, 
and  all  costs  and  expenses  incidental  to 
packing  the  merchandise.  In  our  COP 
analysis,  we  used  the  home-market 
sales  and  COP  information  provided  by 
each  respondent  in  its  questionnaire 
responses. 

After  calcidating  the  COP.  in 
accordance  with  section  773(b)(1)  of  the 
Act.  we  tested  whether  home-market 
sales  of  the  foreign  like  product  were 
made  at  prices  below  the  COP  within  an 
extended  period  of  time  in  substantial 
quantities  and  whether  such  prices 
permitted  the  recovery  of  all  costs 
within  a  reasonable  period  of  time.  We 
compared  model-specific  COPs  to  the 
reported  home-  market  prices  less  any 
applicable  movement  charges, 
discounts,  and  rebates. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  when  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP.  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  the  below-cost 
sales  were  not  made  in  substantial 
quantities  within  an  extended  period  of  ■ 
time.  When  20  percent  or  more  of  a 
respondent's  sales  of  a  given  product 
during  the  period  of  review  were  at 
prices  less  than  the  COP.  we 
disregarded  the  below-cost  sales 
because  they  were  made  in  substantial 
quantities  within  an  extended  period  of 
time  pursuant  to  sections  773(b)(2)(B) 
and  (C)  of  the  Act  and  because,  based  on 
comparisons  of  prices  to  weighted- 
average  COPs  for  the  period  of  review, 
we  determined  that  these  sales  were  at 
prices  which  would  not  permit  recovery 
of  all  costs  within  a  reasonable  period 
of  time  in  accordance  with  section 
773(b)(2)(D)  of  the  Act.  Based  on  this 
test,  we  disregarded  below-cost  sales 
with  respect  to  all  of  the  above- 
mentioned  companies. 

We  compared  U.S.  sales  with  sales  of 
the  foreign  like  product  in  the  home 
market.  We  considered  all  non-identical 
products  within  a  bearing  family  to  be 
equally  similar.  As  defined  in  the 
questionnaire,  a  bearing  family  consists 
of  all  bearings  which  are  the  foreign  like 
product  that  are  the  same  in  the 
following  physical  characteristics:  load 
direction,  bearing  design,  number  of 
rows  of  rolling  elements,  precision 
rating,  dynamic  load  rating,  outer 
diameter,  inner  diameter,  and  width. 
Home-market  prices  were  based  on 
the  packed,  ex-factory,  or  delivered 
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prices  to  affiliated  or  unaffiliated 
purchasers.  When  applicable,  we  made 
adjustments  for  differences  in  packing 
and  for  movement  expenses  in 
accordance  with  sections  773(a)(6)(A) 
and  (B)  of  the  Act.  We  also  made 
adjustments  for  differences  in  cost 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise 
pursuant  to  section  773{a)(6)(C)(ii)  of 
the  Act  and  for  differences  in 
circiunstances  of  sale  in  accordance 
with  section  773(a)(6)(C)(iii)  of  the  Act 
and  19  CFR  351.410.  For  comparisons  to 
export  price,  we  made  circumstances- 
of-sale  adjustments  by  deducting 
home-market  direct  selling  expenses 
fi-om  and  adding  U.S.  direct  selling 
expenses  to  formal  value.  For 
comparisons  to  CEP,  we  made 
circumstances-of-sale  adjustments  by 
deducting  home-market  direct  selling 
expenses  from  normal  value.  We  also 
made  adjustments,  when  applicable,  for 
home-market  indirect  selUng  expenses 
to  offset  U.S.  commissions  in  export- 
price  and  CEP  calculations. 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  we  based 
normal  value,  to  the  extent  practicable, 
on  sales  at  the  same  level  of  trade  as  the 
export  price  or  CEP.  If  normal  value  was 
calculated  at  a  different  level  of  trade, 
we  made  an  adjustment,  if  appropriate 
and  if  possible,  in  accordance  with 
section  773(a)(7)  of  the  Act.  (See  Level 
of  Trade  section  below.) 

hi  accordance  with  section  773(a)(4) 
of  the  Act,  we  used  constructed  value  as 
the  basis  for  normal  value  when  there 
were  no  usable  sales  of  the  foreign  like 
product  in  the  comparison  market.  We 
calculated  constructed  value  in 
eiccordance  with  section  773(e)  of  the 
Act.  We  included  the  cost  of  materials 
and  fabrication.  SG&A  expenses,  and 
profit  in  the  calculation  of  constructed 
value.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
expenses  and  profit  on  the  amoimts 
incurred  and  realized  by  each 
respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade 
for  consumption  in  the  home  market. 

When  appropriate,  we  made 
adjustments  to  constructed  value  in 
accordance  with  section  773(a)(8)  of  the 
Act  and  19  CFR  351.410  for 
circimastances-of-sale  differences  and 
level-of-trade  differences.  For 
comparisons  to  export  price,  we  made 
circumstances-of-sale  adjustments  by 
deducting  home-market  dfrect  selling 
expenses  from  and  adding  U.S.  direct 
selling  expenses  to  normal  value.  For 
comparisons  to  CEP,  we  made 
circumstances-of-sale  adjustments  by 
deducting  home-market  direct  selling 


expenses  from  normal  value.  We  also 
made  adjustments,  when  applicable,  for 
home-market  indirect  selling  expenses 
to  offset  U.S.  commissions  in  export- 
price  and  CEP  comparisons. 

When  possible,  we  calculated 
constructed  value  at  the  same  level  of 
trade  as  the  export  price  or  CEP.  If 
constructed  value  was  calculated  at  a 
different  level  of  trade,  we  made  an 
adjustment,  if  appropriate  and  if 
possible,  in  accordance  with  sections 
773(a)(7)  and  (8)  of  the  Act.  (See  Level 
of  Trade  section  below.) 

Level  of  Trade 

To  the  extent  practicable,  we 
determined  normal  value  for  sales  at  the 
same  level  of  trade  as  the  U.S.  sales 
(either  export  price  or  CEP).  When  there 
were  no  sales  at  the  same  level  of  trade, 
we  compared  U.S.  sales  to  home-market 
sales  at  a  different  level  of  trade.  The 
normal-value  level  of  trade  is  that  of  the 
starting-price  sales  in  the  home  market. 
When  normal  value  is  based  on 
constructed  value,  the  level  of  trade  is 
that  of  the  sales  from  which  we  derived 
SG&A  and  profit. 

To  determine  whether  home-market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examined  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  were  at  a  different  level  of  trade 
from  that  of  a  U.S.  sale  and  the 
difference  affected  price  comparability, 
as  manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  normal  value  is  based  and 
comparison-market  sales  at  the  level  of 
trade  of  the  export  transaction,  we  made 
a  level-of-trade  adjustment  under 
section  773(a)(7)(A)  of  the  Act.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  South 
Africa,  62  FR  61731  (November  19, 
1997). 

For  a  company-specific  description  of 
our  level-of-trade  analysis  for  these 
preliminary  results,  see  Memorandum 
to  Laurie  Parkhill  from  Antifriction 
Bearings  Team  regarding  Level  of  Trade, 
dated  April  1,  2002,  on  file  in  the  CRU, 
Room  B-099. 

Preliminary  Results  of  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  the  following 
percentage  weighted — average  dumping 
margins  on  BBs  for  the  period  May  1, 
2000,  through  April  30,  2001: 


FRANCE 


Company 

SKF 

Bearing  Discount  Int  ... 

Rodamientos  Rovi  

Rovi  Valencia 

Rovi-Marcay 

RIRSA 

DCD  

EuroLatin  Ex.  Sennces 


Margin 


8.09 

66.18 

(2) 

(2) 

(2) 

66.18 

66.18 

(2) 


GERMANY 

" 

Company 

Margin 

FAG  

Tomngton  

Rparina  Discount  Int  

0.33 

1.22 

70.41 

Paul  Mueller    

0.04 

Rodamientos  Rovi  

(2) 

Rovi  Valencia 

Rovi  Marcay 

RIRSA 

DCD            

(2) 

(2) 

70.41 

70.41 

EuroLatin  Ex.  Services 

(2) 

ITALY 


Company 

FAG  

SKF 

Bearing  Discount  Int.  .. 

Rodamientos  Rovi  

Rovi  Valencia 

Rovi  Marcay 

RIRSA 

DCD  

EuroLatin  Ex.  Services 


Margin 


2.52 

3.70 

68.29 

(2) 

(2) 

(2) 

68.29 

68.29 

(2) 


JAPAN 


Company 

Margin 

Koyo                

7.70 

NSK  Ltd   

12.22 

NTN              

9.13 

Osaka  Pumo  

0.98 

Takeshita' 

Asahi  Seiko 

I<:ii7ii  Motors         

2.88 

7.22 

73.55 

Nachi-Fujikoshi9.52. 
Nankai  Seiko              

1.13 

Ninnon  Pillow  Block    

4.75 

UNITED  KINGDOM 

Company 

Margin 

NSK/RHP  Bearinos  

17.89 

FAG              

(1) 

Barden           

5.26 

1  No  shipments  or  sales  subject  to  this 
review.  The  deposit  rate  remains 
imchanged  from  the  last  relevant 
segment  of  the  proceeding  in  which  the 
fiiTD  had  shipments/sales. 


Federal  Register /Vol.  67,  No.  69  /  Wednesday.  April  10.  2002 /Notices 


17367 


c ^I 1^ t  !_«„    »!.«,»    I^{. 


Tko   Annltf^akla  Qtahltn 


mnrp  nf  Inarl   fl  fl.^  nfirrpnt  nr  more  of 


17366 


Federal  Register/Vol.  67.  No.  69 / Wednesday.  April  10.  2002/Notices 


2  No  shipments  or  sales  subject  to  this 
review.  The  finn  has  no  individual  rate 
from  any  segment  of  this  proceeding. 

Resellers 

With  respect  to  EuroLatin  Export 
Services  Limited,  Rodamientos  Rovi 
C.A.,  Rovi  Marcay,  and  Rovi  Valencia 
and  the  reviews  of  France,  Germany, 
and  Italy,  we  have  determined  that  these 
respondents  had  no  shipments  during 
the  period  of  review.  We  have  based  our 
determination  on  letters  from  these 
respondents  indicating  that  they  had  no 
shipments  and  on  our  examination  of 
the  Customs  Service  database  for 
imports  of  entered  merchandise 
involving  these  respondents.  Based 
upon  the  record  and  our  methodology  of 
reviewing  Customs  Service  information, 
we  have  determined  that  the 
respondents  at  issue  had  no  shipments 
during  the  period  of  review,  and  we 
have  not  established  margins  for  use  as 
future  cash-deposit  rates. 

It  is  impossible  to  establish  with 
certainty,  however,  from  Customs 
Service  data  the  accuracy  of 
respondents'  statements.  Therefore,  we 
will  instruct  the  Customs  Service  at  the 
time  of  liquidation  to  review  all 
documentation  for  suspended  entries  of 
subject  merchandise.  If  the  Customs 
Service  finds  that  any  of  the  four  above- 
named  "no-shipment"  respondents  in 
fact  had  shipments  of  subject 
merchandise  during  the  period  of 
review,  we  will  instruct  the  Customs 
Service  to  apply  a  facts-available  rate  to 
such  respondents  based  on  the  adverse 
facts-available  rate  we  have  determined 
for  the  applicable  country  of  origin 
(France.  Germany,  or  Italy). 

Comments 

Any  interested  party  may  request  a 
hearing  within  21  days  of  the  date  of 
publication  of  this  notice.  A  general- 
issues  hearing,  if  requested,  and  any 
hearings  regarding  issues  related  solely 
to  specific  countries,  if  requested,  will 
be  held  at  the  main  Commerce 
Department  building  at  a  time  and 
location  to  be  determined. 

Issues  raised  in  hearings  will  be 
limited  to  those  raised  in  the  respective 
case  and  rebuttal  briefs.  Case  briefs  from 
interested  parties  and  rebuttal  briefs, 
limited  to  the  issues  raised  in  the 
respective  case  briefs,  may  be  submitted 
not  later  than  the  dates  shown  below  for 
general  issues  and  the  respective 
country-specific  cases.  Parties  who 
submit  case  or  rebuttal  briefs  in  these 
proceedings  are  requested  to  submit 
with  each  argument  (1)  a  statement  of 
the  issue,  and  (2)  a  brief  summary  of  the 
argiunent  with  an  electronic  version 
included. 


Case 

Briefs  due 

Rebuttals  due 

General 

Issues  .... 

May  6,  2002 

May  13,  2002 

Germany  ... 

May  6.  2002 

May  13,  2002 

Italy  

May  7,  2002 

May  14,  2002 

United 

Kingdom 

May  7.  2002 

May  14,  2002 

France 

May  8,  2002 

May  15,  2002 

Japan  

May  8,  2002 

May  15,  2002 

The  Department  will  publish  the  final 
results  of  these  administrative  reviews, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs. 
The  Department  will  issue  final  results 
of  these  reviews  within  120  days  of 
publication  of  these  preliminary  results. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated, 
whenever  possible,  an  exporter/ 
importer  (or  customer )-specific 
assessment  rate  or  value  for  subject 
merchandise. 

Export-Price  Sales 

With  respect  to  export-price  sales,  for 
these  preliminary  results  we  divided  the 
total  dumping  margins  (calculated  as 
the  difference  between  normal  value 
and  export  price)  for  each  exporter's 
importer/customer  by  the  total  number 
of  units  the  exporter  sold  to  that 
importer/customer.  We  will  direct  the 
Customs  Service  to  assess  the  resulting 
per-unit  dollar  amount  against  each 
unit  of  merchandise  in  each  of  that 
importer's/customer's  entries  under  the 
relevant  order  during  the  review  period. 

Constructed  Export  Price  Sales 

For  CEP  sales  (sampled  and  non- 
sampled),  we  divided  the  total  dumping 
margins  for  the  reviewed  sales  by  the 
total  entered  value  of  those  reviewed 
sales  for  each  importer.  We  will  direct 
the  Customs  Service  to  assess  the 
resulting  percentage  margin  against  the 
entered  customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  relevant  order  during 
the  review  period  (see  19  CFR 
351.212(a)). 

Cash-Deposit  Requirements 

To  calculate  the  cash-deposit  rate  for 
each  respondent  (i.e.,  each  exporter 
and/or  manufacturer  included  in  these 
reviews),  we  divided  the  total  dumping 
margins  for  each  company  by  the  total 
net  value  for  that  company's  sales  of 
merchandise  during  the  review  period 
subject  to  each  order. 

In  order  to  derive  a  single  deposit  rate 
for  each  order  for  each  respondent,  we 


weight-averaged  the  export-price  and 
CEP  deposit  rates  (using  the  export  price 
and  CEP.  respectively,  as  the  weighting 
factors).  To  accomplish  this  when  we 
sampled  CEP  sales,  we  first  calculated 
the  total  dumping  margins  for  all  CEP 
sales  during  the  review  period  by 
multiplying  the  sample  CEP  margins  by 
the  ratio  of  total  days  in  the  review 
period  to  days  in  the  sample  weeks.  We 
then  calculated  a  total  net  value  for  all 
CEP  sales  during  the  review  period  by 
multiplying  the  sample  CEP  total  net 
value  by  the  same  ratio.  Finally,  we 
divided  the  combined  total  dumping 
margins  for  both  export-price  and  CEP 
sales  by  the  combined  total  value  for 
both  export-price  and  CEP  sales  to 
obtain  the  deposit  rate. 

Entries  of  parts  incorporated  into 
finished  bearings  before  sales  to  an 
uneiffiliated  customer  in  the  United 
States  will  receive  the  respondent's 
deposit  rate  applicable  to  the  order. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  notice  of  final  results 
of  administrative  reviews  for  all 
shipments  of  AFBs  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash-deposit 
rates  for  the  reviewed  companies  will  be 
the  rates  established  in  the  final  results 
of  reviews;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash-deposit  rate  will 
continue  to  be  the  company-specific 
rate  published  for  the  most  recent 
period;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  less-than-fair-value 
investigation,  but  the  manufacturer  is. 
the  cash-deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash-deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  the  "All 
Others"  rate  for  the  relevant  order  made 
effective  by  the  final  results  of  review 
published  on  July  26.  1993  (see 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order, 
58  FR  39729  (July  26. 1993).  and.  for 
BBs  from  Italy,  see  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France,  et  al; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders.  61  FR  66472  (December  17. 
1996)).  These  rates  are  the  "All  Others" 
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rates  from  the  relevant  less-than-fair- 
value  investigations. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Department's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidimiping  duties. 

We  are  issuing  and  publishing  these 
determinations  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  April  1,  2002 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  02-8559  Filed  4-9-02;  8:45  ami 

BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-623-812] 

^totice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Ukraine 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value  and  Postponement  of  Final 
Determination. 

SUMMARY:  We  preHminarily  determine 
that  carbon  and  certain  alloy  steel  wire 
rod  from  Ukraine  is  being,  or  is  likely 
to  be.  sold  in  the  United  States  at  less 
than  fair  value,  as  provided  in  section 
733  of  the  Tariff  Act  of  1930.  as 
amended. 

DATES:  April  10.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Blozy  or  Lori  Ellison,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington,  DC  20230; 
telephone:  (202)  482-0165  or  (202)  482- 
5811,  respectively. 
SUPPLEMENTARY  INFORMATION: 


The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  ("the 
Department")  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (April 
2001). 

Period  of  Investigation 

The  period  of  investigation  ("POI") 
for  this  investigation  corresponds  to  the 
two  most  recent  fiscal  quarters  prior  to 
the  filing  of  the  petition,  i.e.,  January  1. 
2001  through  June  30.  2001. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Pursuant  to  section  735(a)(2)  of  the 
Act.  on  March  21,  2002,  Krivorozhstal 
requested  that  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  final  determination  imtil 
135  days  after  the  date  of  the 
publication  of  the  preliminary 
determination  in  the  Federal  Register, 
and  extend  the  application  of  the 
provisional  measures  prescribed  under 
19  CFR  351.210(e)(2)  to  not  more  than 
six  months.  In  accordance  with  19  CFR 
351.210(b).  because  (1)  our  preliminary 
determination  is  affirmative.  (2)  the 
requesting  exporter  accounts  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise,  and  (3)  no 
compelling  reasons  for  denial  exist,  we 
are  granting  Krivorozhstal's  request  and 
are  postponing  the  final  determination 
until  no  later  than  135  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  Suspension  of  liquidation  will 
be  extended  accordingly. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter.  " 

Specifically  excluded  are  steel  . 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 


more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  seleniimi,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  mm  or 
more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  siu-face  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton.  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon.  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur.  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromiimi. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  grade  1080  tfre  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1)  ~ 
0.78  percent  or  more  of  carbon.  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the.  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
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cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010.  7213.91.3090. 
7213.91.4510,  7213.91.4590. 
7213.91.6010,  7213.91.6090. 
7213.99.0031.  7213.99.0038, 
7213.99.0090.  7227.20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095,  7227.90.6051. 
7227.90.6053.  7227.90.6058.  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

See  Carbon  and  Certain  Alloy  Steel 
Wire  Rod:  Requests  for  exclusion  of 
various  tire  cord  quality  wire  rod  and 
tire  bead  quality  wire  rod  products  from 
the  scope  of  antidumping  duty  (Brazil. 
Canada,  Egypt,  Germany,  Indonesia, 
Mexico,  Moldova,  South  Africa, 
Trinidad  and  Tobago,  Ukraine,  and 
Venezuela)  and  countervailing  duty 
(Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey)  investigations. 

Case  History 

On  September  24.  2001.  the 
Department  initiated  antidumping 
investigations  of  wire  rod  from  Brazil. 
Canada,  Egypt,  Germany,  Indonesia. 
Mexico,  Moldova,  South  Afirica, 
Trinidad  and  Tobago,  Ukraine,  and 
Venezuela.  (See  Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Egypt. 
Germany,  Indonesia,  Mexico,  Moldova. 
South  Africa,  Trinidad  and  Tobago, 
Ukraine,  and  Venezuela.  66  FR  50164- 
50173,  (October  2.  2001)  ["Notice  of 
Initiation")).  The  petitioners  in  this 
investigation  are  Co-Steel  Rahtan,  Inc., 


OS  Industries,  Keystone  Consolidated 
Industries,  Inc.,  and  North  Star  Steel 
Texas,  Inc.  ("Petitioners").  Since  the 
initiation  of  the  investigation,  the 
following  events  have  occurred. 

On  October  17.  2001.  the  Ministry  of 
Economy  and  for  European  Integration 
Issues  of  Ukraine  submitted  a  request 
for,  and  information  in  support  of, 
graduation  to  market  economy  status  for 
Ukraine.  On  November  20.  2001. 
Krivorozhstal  requested  that  the 
Department  issue  to  it  a  Section  B 
questionnaire.  On  December  21.  2001 
Petitioners  submitted  comments 
regarding  the  request  for  market 
economy  graduation.  On  March  1.  2002. 
Krivorozhstal  responded  to  Petitioners' 
December  21.  2001  submission. 

On  October  15.  2001,  the  United 
States  International  Trade  Commission 
("USrrC")  notified  the  Department  of  its 
affirmative  preliminary  injury 
determination  on  imports  of  subject 
merchandise  from  Brazil.  Canada. 
Germany.  Indonesia.  Mexico.  Moldova. 
Trinidad  and  Tobago,  and  Ukraine.  On 
October  29.  2001.  the  USITC  published 
its  preliminary  determination  stating 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise  from  Brazil, 
Canada.  Germany,  Indonesia,  Mexico. 
Moldova,  Trinidad  and  Tobago,  and 
Ukraine.  See  Caihon  and  Certain  Alloy 
Steel  Wire  Rod  From  Brazil,  Canada, 
Egypt,  Germany.  Indonesia,  Mexico, 
Moldova,  South  Africa.  Trinidad  and 
Tobago.  Turkey,  Ukraine,  and 
Venezuela.  66  FR  54539  (October  29. 
2001). 

On  January  17,  2002,  Petitioners 
requested  that  the  Department  extend 
the  deadline  for  issuance  of  the 
preliminary  determination  by  30  days. 
On  January  22,  2002.  the  Department 
postponed  the  preliminary 
determination  in  this  and  other 
concurrent  wire  rod  investigations  to 
March  13,  2002  (see  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Germany, 
Indonesia,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine,  67  FR  3877 
(January  28,  2002)).  On  March  4,  2002, 
Petitioners  submitted  a  letter  to  the 
Department  requesting  the  Department 
to  extend  the  deadline  for  issuance  of 
the  preliminary  determination  by  an 
additional  20  days.  On  March  7.  2002, 
the  Department  postponed  the 
preliminary  determination  an  additional 
20  days  to  April  2,  2002  (see  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Carbon  and  Certain  Alloy  Steel  Wire 


Rod  From  Brazil,  Canada,  Germany, 
Indonesia,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine,  67  FR  11674 
(March  15,  2002)). 

On  October  9.  2001,  Petitioners 
requested  that  the  scope  of  the 
investigation  be  amended  to  exclude 
high  carbon,  high  tensile  1080  grade  tire 
cord  and  tire  bead  quality  wire  rod 
actually  used  in  the  production  of  tire 
cord  and  bead,  as  defined  by  specific 
dimensional  characteristics  and 
specifications.  On  November  28,  2001, 
the  five  largest  U.S.  tire  manufacturers 
and  the  industry  trade  association,  the 
Rubber  Manufacturers  Association, 
submitted  a  letter  to  the  Department  in 
response  to  Petitioners'  October  9.  2001, 
submission  regarding  the  exclusion  of 
certain  1080  grade  tire  cord  and  tire 
bead  wire  rod  used  in  the  production  of 
tire  cord  and  bead.  Additionally,  the  tire 
manufacturers  requested  clarification 
from  the  Department  if  1090  grade  is 
included  in  Petitioners'  October  9,  2001, 
scope  exclusion  request.  The  tire 
manufacturers  requested  an  exclusion 
from  the  scope  of  this  investigation  for 
1070  grade  wire  rod  and  related  grades, 
citing  a  lack  of  domestic  production 
capacity  to  meet  the  requirements  of  the 
lire  industry.  On  November  28,  2001, 
Petitioners  further  clarified  and 
modified  their  October  9,  2001 
amendment  of  the  scope  of  the  petition. 
Finally,  on  January  21,  2002.  Tokusen 
U.S.A.,  Inc.  submitted  a  request  that 
grade  1070  tire  cord  wire  rod,  and  tire 
cord  wire  rod  more  generally,  be 
excluded  fi-om  the  scope  of  the 
antidumping  duty  and  coimtervailing 
duty  investigations. 

"fne  Department  issued  a  letter  on 
October  16,  2001  to  interested  parties  in 
all  of  the  concurrent  wire  rod 
antidumping  investigations,  providing 
an  opportunity  to  comment  on  the 
Department's  proposed  model  match 
characteristics  and  hierarchy. 
Petitioners  submitted  comments  on 
October  24.  2001.  The  Department  also 
received  comments  on  model  matching 
from  respondents  Hysla  S.A.  de  C.V. 
(Mexico).  Ivaco.  Inc.  and  Ispat  Sidbec 
Inc.  (Canada). 

On  December  19,  2001,  Krivorozhstal 
submitted  a  request  to  add  an  additional 
model  matching  characteristic.  On 
December  21,  2001,  the  Department 
notified  Krivorozhstal  the  Department 
was  denying  its  request  because,  in 
developing  its  product  characteristics, 
the  Department  determined  not  to 
include  a  variable  for  silicon  content 
(see  Letter  to  John  Kalitka.  dated 
December  21,  2001). 

On  October  16.  2001.  the  Department 
issued  a  letter  to  the  Embassy  of  Ukraine 
in  Washington,  D.C.,  requesting  quantity 
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and  value  information  from  all 
Ukrainian  producers/exporters  who 
manufactured  and  exported  subject 
merchandise  to  the  United  States  during 
the  POL  The  Department  requested  that 
the  Embassy  forward  this  request  to  all 
Ukrainian  producers/exporters  of 
subject  merchandise  that  sold  to  the 
United  States  during  the  POI.  The 
Department  also  sent  this  request  for 
quantity  and  value  information  directly 
to  the  five  producers/exporters  named 
in  the  petition. '  On  October  24,  2001. 
the  Embassy  of  Ukraine  submitted  a 
letter  stating  that  Krivorozhstal  was  the 
sole  Ukrainian  producer  that  exported 
subject  merchandise  to  the  United 
States  during  the  POI.  Attached  to  this 
letter  was  quantity  and  value 
information  for  Krivorozhstal. 

On  November  2.  2001.  the  Department 
issued  an  antidumping  investigation 
questionnaire  to  the  Embassy  of 
Ukraine.  The  Department  requested  that 
the  Embassy  forward  the  questionnaire 
to  all  Ukrainian  producers/exporters  of 
subject  merchandise  that  sold  to  the 
United  States  during  the  POI.  The 
Department  also  sent  the  antidumping 
questionnaire  directly  to  Krivorozhstal. 
On  November  6,  2001.  and  November  9, 
2001,  respectively,  the  Department 
issued  corrections  to  the  antidumping 
investigation  questionnaire  (see 
Memorandum  to  the  File  from  Lori 
Ellison  through  James  C.  Doyle,  dated 
November  6,  2001  and  Memorandum  to 
the  File  from  Lori  Ellison  through  fames 
C.  Doyle,  dated  November  9,  2001.) 

On  November  13,  2001,  the 
Department  invited  interested  parties  to 
comment  on  surrogate  coimtry  selection 
and  to  provide  publicly  available 
information  for  valuing  the  factors  of 
production.  We  received  comments 
regarding  surrogate  country  selection 
from  Petitioners  on  November  27,  2001. 
Petitioners  submitted  surrogate  value 
information  on  January  11,  2002  and 
provided  certain  additional  pages  on 
March  11,  2002.  On  January  8,  2002. 
Krivorozhstal  submitted  a  request  for  an 
extension  of  the  January  11,  2002 
deadline  for  the  submission  of  surrogate 
values  for  consideration  in  the 
preliminary  determination.  On  January 
10,  2002,  the  Department  denied  this 
request  on  the  basis  that  the  established 
deadline  allowed  the  minimum  amount 
of  time  necessary  for  the  Department's 
consideration  of  these  values  for  the 
scheduled  preliminary  determination. 

On  November  30,  2001  and  December 
26,  2001,  the  Department  received 


questionnaire  responses  from 
Krivorozhstal.  Supplemental 
questioimaires  were  issued  on 
December  10,  2001,  January  10,  2002, 
January  25,  2002,  February  21,  2002, 
February  28,  2002,  and  March  13.  2002. 
Supplemental  responses  were  submitted 
by  Krivorozhstal  on  December  31,  2001, 
February  4,  2002,  February  5,  2002, 
February  11,  2002,  March  8,  2002,  and 
March  12,  2002  .  Comments  on  each  of 
Krivorozhstal's  responses  were 
submitted  by  Petitioners.  On  December 
10,  2001.  and  March  12.  2002.  the 
Department  provided  clarification  and 
additional  reporting  requirements  to 
Respondent  regarding  the  Department's 
requirements.  (See  Memorandum  to  the 
File  from  Lori  Ellison  through  fames  C. 
Doyle,  dated  December  10,  2001  and 
Memorandum  to  the  File  from  Lori 
Ellison  through  James  C.  Doyle,  dated 
March  12,  2002.)  Two  full  requests  and 
six  partial  requests  for  extensions  of  the 
response  deadlines  were  granted  for 
these  questionnaires.  Petitioners 
submitted  comments  on  separate  rates/ 
non-market  economy  status  and 
application  of  total  adverse  facts 
available  on  March  14,  2002.  and  March 
15,  2002.  respectively.  On  March  18, 
2002.  Krivorozhstal  submitted  a  rebuttal 
in  response  to  Petitioners'  March  14, 
2002  submission. 

On  March  19,  2002,  the  Krivorozhstal 
submitted  a  response  to  the 
Department's  March  13,  2002 
questionnaire  which  included  a  revised 
factors  of  production  (by  stage) 
worksheet,  technical  description,  and 
table  of  distances  and  means  of 
transportation.  This  information  was 
submitted  too  late  for  the  Department  to 
fully  analyze  in  time  for  the  preliminary 
determination.  The  Department 
therefore  is  not  considering  it  for 
purposes  of  the  preliminary 
determination  and  is  instead  reljring  on 
Krivorozhstal's  March  12.  2002 
response. 

Critical  Circumstances 

On  December  5.  2001  Petitioners 
alleged  that  there  that  there  was  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  imports  of  wire  rod  from 
Brazil.  Germany.  Mexico,  Moldova, 
Tm-key,  and  Ufaraine.  ^  On  February  4, 
2002,  the  Department  preliminarily 
determined  that  critical  circumstances 
exist  with  respect  to  wire  rod  from 
Ukraine.  See  Memorandum  to  Faryar 
Shirzad  Re:  Antidumping  Duty 


Investigation  of  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Ukraine  - 
Preliminary  Affirmative  Determination 
of  Critical  Circumstances(¥ehniaiy  4, 
2002);  See  also  Carbon  and  Alloy  Wire 
Rod  from  Germany,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine: 
Notice  of  Preliminary  Determination  of 
Critical  Circumstances,  67  FR  6224 
(February  11,  2002)  ("Critical 
Circumstances  Notice"). 


'  The  five  companies  named  in  the  petition  were 
Dneprovsky  Iron  &  Steel  Works,  Kramatorsk  Iron  & 
Steel  Works.  KrivorozhsUl,  Yenakievsky  Iron  & 
Steel  Works,  and  Makeevsky  Iron  ft  Steel  Works. 


2  On  December  21,  2001  the  petitioners  further 
alleged  that  there  was  a  reasonable  basis  to  believe 
or  suspect  that  critical  circumstances  exist  with 
respect  to  imports  of  wire  rod  from  Trinidad  and 
Tobago 


Nonmarket  Economy  Country  Status 

The  Department  has  treated  Ukraine 
as  a  nonmarket  economy  ("NME") 
country  in  all  past  antidimiping 
investigations.  See,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Solid  Agricultural  Grade 
Ammonium  Nitrate  from  Ukraine,  66  FR 
38632  (July,  25,  2001),  ("Aamionium 
Nitrate  from  Ukraine");  Notice  of 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Steel  Concrete 
Reinforcing  Bars  from  Poland, 
Indonesia,  and  Ukraine,  66  FR  8343 
(January  30.  2001);  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Ukraine,  62  FH 
61754  (November  19, 1997)  ("CTL  Plate 
from  Ukraine").  This  NME  designation 
remains  in  effect  until  it  is  revoked  by 
the  Department  (see  section  771(18)(C) 
of  the  Act).  As  explained  in  the  "Case 
History"  section,  on  October  17,  2001, 
the  Government  of  Ukraine  submitted  a  . 
request  for.  and  information  in  support 
of.  graduation  to  market  economy  status 
for  Ukraine.  The  Department  is 
currently  analjrzing  this  request.  For 
purposes  of  the  preliminary 
determination,  we  have  continued  to 
treat  Ukraine  as  an  NME  country. 

When  the  Department  is  investigating 
imports  from  an  NME.  section  773(c)(1) 
of  file  Act  directs  us  to  base  the  normal 
value  ("NV")  on  the  NME  producer's 
factors  of  production,  valued  in  a 
comparable  market  economy  that  is  a 
significant  producer  of  comparable 
merchandise.  The  sources  of  individual 
factor  prices  are  discussed  under  the 
"Normal  Value"  section,  below. 

Separate  Rates    ' 

In  an  NME  proceeding,  the 
Department  presumes  that  a  single 
dumping  margin  is  appropriate  for  all 
exporters  unless  a  firm  establishes  that 
it  is  eligible  for  a  separate  rate.  In  this 
investigation.  Krivorozhstal  has 
requested  that  it  be  assigned  a  separate 
rate.  Pursuant  to  this  request. 
Krivorozhstal  has  provided  the 
requested  company-specific  separate 
rates  information  and  has  stated  that  its 
export  activities  are  not  subject  to  any 
element  of  government  control. 
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record  (i.e.,  U.S.  import  statistics  from 
Ukraine)  indicates  that  Krivorozhstal 
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The  Department  establishes  whether 
each  exporting  entity  is  entitled  to  a 
separate  rate  based  on  its  independence 
from  government  control  over  its 
exporting  activities  by  applying  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China,  56 
FR  20588  (May  6.  1991).  as  modified  by 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China  ('Silicon 
Carbide"),  59  FR  22585  (May  2.  1994). 

The  Department's  separate  rate  test  is 
not  concerned,  in  general,  with 
macroeconomic/  border-type  controls, 
e.g.,  export  licenses,  quotas,  and 
minimum  export  prices,  particularly  if 
these  controls  are  imposed  to  prevent 
diunping.  The  test  focuses,  rather,  on 
controls  over  the  investment,  pricing, 
and  output  decision-making  process  at 
the  individual  firm  level.  See  CTL  Plate 
from  Ukraine,  62  FR  at  61757-61759; 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
the  People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  62  FR  61276, 
61279  (November  17,  1997)  ( "TRBs 
DC");  and  Honey  from  the  People's 
Republic  of  China:  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
VaiueC'Honey  Investigation").  60  FR 
14725. 14726  (March  20. 1995). 

Under  the  separate  rates  test,  the 
Department  assigns  a  separate  rate  in  an 
NME  case  only  if  an  individual 
respondent  can  demonstrate  the  absence 
of  both  de  jure  and  de  facto 
governmental  control  over  its  export 
activities. 

In  this  case.  Petitioners  submitted 
comments  on  March  13,  2002.  alleging 
that  Krivorozhstal  is  not  eligible  for  a 
separate  rate  for  the  following  reasons: 
1)  Krivorozhstal  is  state-owned;  2) 
Krivorozhstal  must  abide  by  export 
price  controls  that  are  subject  to 
government  review  and  approval;  3)  the 
subject  merchandise  was  subject  to 
export  quotas:  4)  control  over 
Krivorozhstal  has  not  been 
decentralized;  5)  the  Government  has 
control  over  the  selection  and  approval 
of  Krivorozhstal's  management;  and  6) 
Krivorozhstal  does  not  possess  full 
control  over  the  disposition  of  its 
exports  sales  or  profits. 

Krivorozhstal  maintains  that  it  is  an 
"independent,  public-owned"  distinct 
legal  entity  [see  Krivorozhstal's 
November  30.  2001  Response  at  pages  3 
and  21).  Krivorozhstal  states  that,  unlike 
state-owned  enterprises,  public-owned 
enterprises  are  "not  accountable"  to  the 
Government  of  Ukraine  regarding  the 
results  of  business  activities. 
Krivorozhstal  states  that,  as  a  public- 


owned  enterprise,  the  laws  of  Ukraine 
"prohibit  the  government  from 
interfering"  with  any  of  the  "business 
activities  of  the  company."  According  to 
Krivorozhstal.  public-owned  enterprises 
have  many  of  the  same  ownership  rights 
as  those  enterprises  owned  by  private 
persons  and  collectives.  Through 
Krivorozhstal's  ownership  right. 
Krivorozhstal  maintains  that  it  operates 
independently  in  business  decisions, 
independently  negotiates  and  signs 
contracts,  and  independently  chooses 
its  managers  [see  Krivorozhstal's 
November  30.  2001  Response  at  pages 
2-4).  The  fact  that  Krivorozhstal  is  a  100 
percent  publicly  owned  entity  does  not 
effect  its  eligibility  for  a  separate  rate.  In 
analogous  situations,  the  Elepartment 
has  determined  that  ownership  of  a 
company  by  a  state-owned  enterprise 
does  not  require  the  application  of  a 
single  rate.  In  silicon  carbide  from  the 
People's  Republic  of  China,  the 
Department  determined  that  the 
ownership  of  certain  of  the  Chinese 
respondents  "by  all  the  people."  in  and 
of  itself,  cannot  be  considered  as 
dispositive  in  determining  whether 
those  companies  can  receive  separate 
rates.  See  Silicon  Carbide,  59  FR  at 
22586.  In  this  instance.  Krivorozhstal 
has  claimed  that  there  is  an  absence  of 
government  control  with  respect  to 
export  activities  on  a  de  jure  and  de 
facto  basis. 

1 .  Absence  of  De  Jure  Control.  The 
Department  considers  three  factors 
wUch  support,  though  do  not  require,  a 
finding  of  de  jure  absence  of 
governmental  control.  These  factors 
include:  1)  an  absence  of  restrictive 
stipulations  associated  with  an 
individual  exporter's  business  and 
export  licenses;  2)  any  legislative 
enactments  decentralizing  control  of 
companies;  or  3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers,  56  FR  at  20508. 

Krivorozhstal  has  placed  documents 
on  the  record  that  it  claims  demonstrate 
the  absence  of  de  jure  governmental 
control,  including  the  "Law  of  Ukraine 
on  Ownership."  the  "Law  of  Ukraine  On 
Foreign  Economic  Activities"  and  the 
"Law  of  Ukraine  on  Enterprises  in 
Ukraine"  [see  Krivorozhstal's  February 
11.  2002  submission,  at  Exhibits  ADS  3 
and  4;  Krivorozhstal's  November  30, 
"2001  submission  at  Exhibit  A-2;  and 
Krivorozhstal's  February  11.  2002 
submission  at  Exhibits  ADS  1  and  2. 
respectively).  These  laws,  enacted  by 
the  Government  of  Ukraine, 
demonstrate  a  significant  degree  of 
deregulation  of  Ukrainian  business 
activity,  as  well  as  deregulation  of 
Ukrainian  export  activity.  In  a  prior 


case,  CTL  Plate  from  Ukraine,  62  FR  at 
61758-59,  the  Department  analyzed 
Ukraine's  laws  and  regulations, 
including  those  mentioned  above,  and 
found  that  they  establish  an  absence  of 
de  jure  control.  See  also  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value  and  Postponement 
of  Final  Determination:  Solid 
Agricultural  Grade  Ammonium  Nitrate 
from  Ukraine,  66  FR  13286, 13289 
(March  5,  2001).  We  have  no  new 
information  in  this  proceeding  that 
would  cause  us  to  reconsider  this 
determination. 

Although  there  is  no  longer  a  general 
export  licensing  regime  in  place,  the 
Ukrainian  Government  does  continue  to 
retain  de  jure  control  over  exports  for 
certain  categories  of  goods,  including 
goods  subject  to  antidumping  duty 
investigations  and  antidumping  duty 
orders. 

Mandatory  controls  are  in  place 
regarding:  (1)  the  registration  of 
contracts  for  export  of  these  goods  and 
(2)  the  setting  of  "indicative  prices"  for 
these  goods  by  the  government.  In  CTL 
Plate  from  Ukraine,  the  Department 
found  that  mandatory  registration  did 
not  preclude  the  granting  of  a  separate 
rate  because  registration  was  for 
statistical  and  tax  collection  purposes, 
and  for  monitoring  compliance  by 
exporters  with  international  trading 
rules  and  agreements  [see  CTL  Plate 
from  Ukraine,  62  FR  at  61759). 

In  the  antidumping  investigation  of 
honey  from  the  People's  Republic  of 
China,  the  Department  determined  that 
mandatory  minimum  export  prices  set 
by  the  Chinese  government,  intended  to 
control  worldwide  prices  of  exported 
honey  and  to  increase  such  prices 
through  macro-economic  means,  did  not 
preclude  the  respondent  companies 
from  receiving  separate  rates.  See  Honey 
Investigation.  60  FR  at  14727-14728.  In 
the  Honey  Investigation,  the  Department 
found  that,  among  other  things,  the 
companies  were  free  to  independenUy 
negotiate  export  prices  with  their 
customers  above  the  floor  price.  In  other 
words,  when  considering  the  totality  of 
all  circumstances,  the  Department  found 
in  the  Honey  Investigation  that  the 
companies  had  sufficient  independence 
in  their  export  pricing  decisions  from 
government  control  to  qualify  for 
separate  rates. 

In  this  case,  Krivorozhstal  has  stated 
that  the  subject  merchandise  exported  to 
the  United  States  was  subject  only  to 
price  floors  that  were  set  by  the 
Government  in  response  to  the  Section 
201  Investigation  in  order  to  prevent 
dumping  (see  Krivorozhstal's  November 
30.  2001  Response  at  pages  5-6). 
According  to  Krivorozhstal,  negotiated 


prices  during  the  POI  were  above,  and 
sometimes  below,  the  floor  price  and 
were  bee  from  government  review  or 
intervention  [see  Krivorozhstal's 
December  31,  2001  Response  at  pages 
10-11  and  Krivorozhstal's  February  11, 
2002  Response  at  page  16).  However, 
Krivorozhstal  further  explained  that  in 
cases  where  the  customs  value  is  lower 
than  the  indicative  price,  it  must  obtain 
an  expert  opinion  concerning  the  lower 
selling  price  or  the  Customs  Authority 
may  disallow  export  of  the  product.  See 
Krivorozhstal's  March  12,  2002 
Response  at  8.  Additionally,  although 
the  subject  merchandise  exported  to  the 
Eiu^opean  Union  is  subject  to  licensing 
requirements  and  quotas,  Krivorozhstal 
asserts  that  the  subject  merchandise 
exported  to  the  United  States  does  not 
appear  on  any  government  list  regarding 
export  provisions  or  licensing  and  that 
there  are  no  export  quotas  applicable  to 
the  subject  merchandise  (see 
Krivorozhstal's  November  30,  2001 
Response  at  pages  5-6).  Accordingly,  we 
preliminarily  determine  that  there  is  an 
absence  of  de  jure  governmental  control 
over  Krivorozhstal's  export  pricing  and 
marketing  decisions. 

The  Department  will  examine  at 
verification  whether  through  either 
registration  or  the  setting  of  indicative 
prices,  the  Government  of  Ukraine  did 
anything  other  than  monitor  foreign 
economic  activity  of  exports  of  certain 
goods  in  order  to  prevent  dumping  by 
exporters  subject  to  antidumping 
measures  in  other  countries  and  thereby 
ensure  compliance  with  international 
trading  rules. 

2.  Absence  of  De  Facto  ControlThe 
Department  typically  considers  four 
factors  in  evaluating  whether  a 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  1)  whether  the  export  prices 
are  set  by,  or  subject  to  the  approval  of, 
a  governmental  authority;  2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  its  management;  and  4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses.  See  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain 
Preserved  Mushrooms  from  the  People's 
Republic  of  China,  63  FR  72255.  72257 
(December  31,  1998). 

Krivorozhstal  has  asserted  (and 
provided  supporting  documentation) 
that  it:  1)  establishes  its  own  export 
prices  [see  Krivorozhstal's  November 
30,  2001  Response  at  Exhibit  A-6  and 


Krivorozhstal's  December  31.  2001 
Response  at  page  11);  2)  negotiates 
contracts  witiiout  guidance  from  any 
governmental  entities  or  organizations 
[see  Krivorozhstal's  February  11.  2002 
Response  at  page  4  and  Exhibit  A-6);  3) 
makes  its  own  personnel  decisions  with 
regard  to  the  selection  of  management 
[see  Krivorozhstal's  November  30.  2001 
Response  at  page  8;  Krivorozhstal's 
February  11.  2002  Response  at  Exhibits 
ADS  1  and  2;  and  Krivorozhstal's  March 
12,  2002  Response  at  pages  7-8);  and  4) 
retains  the  proceeds  from  export  sales 
and  uses  profits  according  to  its 
business  needs  without  any  restrictions 
[see  Krivorozhstal's  November  30.  2001 
Response  at  pages  10-11).  Although, 
according  to  Ukrainian  Law,  50  percent 
of  foreign  currency  earnings  must  be 
converted  into  Ukrainian  currency,  the 
Department  has  previously  determined 
that  this  does  not  preclude  the  granting 
of  a  separate  rate.  See  CTL  Plate  from 
Ukraine  62  FR  at  61759-60. 
Additionally,  Krivorozhstal  has  stated 
that  it  does  not  coordinate  or  consult 
with  other  exporters  regarding  its 
pricing  [see  IGrivorozhstal's  November 
30,  2001  Response  at  page  7  and  Exhibit 
A-2). 

As  stated  in  the  previous  section,  the 
Govenmient  of  Ukraine  requires 
registration  of  exports  and  sets 
indicative  prices.  However,  this  does 
not  preclude  Krivorozhstal  from 
receiving  a  separate  rate  if  the 
government  does  not  control  the  flow  of 
subject  merchandise  through  exporters 
which  have  the  lowest  margin.  In  CTL 
Plate  from  Ukraine,  the  Department 
foimd  that  these  restrictions  were 
"evidence  of  the  government's  good 
faith  attempt  to  monitor  exports  of 
certain  goods  to  ensure  that  such  goods 
are  not  traded  unfairly."  See  62  FR  at 
61759. 

The  information  placed  on  the  record 
by  Krivorozhstal  as  well  as 
Krivorozhstal's  verifiable  claims  support 
a  preliminary  finding  that  there  is  an 
absence  of  de  facto  governmental 
control  of  the"  export  functions  of 
Krivorozhstal.  Consequentiy.  subject  to 
verification,  we  preliminarily  determine 
that  Krivorozhstal  has  met  the  criteria 
for  the  application  of  separate  rates. 

Ukraine- Wide  Rate 

As  discussed,  supra,  in  a  NME 
proceeding,  the  Department  presumes 
that  all  companies  within  the  country 
are  subject  to  goverrmiental  control.  The 
Department  assigns  a  single  NME  rate 
unless  a  producer  can  demonstrate 
eligibility  for  a  separate  rate. 
Krivororfistal  has  preliminarily 
qualified  for  a  separate  rate. 
Furthermore,  the  information  on  the 


record  (i.e.,  U.S.  import  statistics  from 
Ukraine)  indicates  tiiat  Krivorozhstal 
accounted  for  all  imports  of  subject 
merchandise  during  the  POI.  Since 
Krivorozhstal  is  the  only  known 
Ukrainian  producer  of  the  subject 
merchandise  which  exported  to  the 
United  States  during  the  POI,  we  have 
calculated  a  Ukraine-wide  rate  for  this 
investigation  based  on  the  weighted- 
average  margin  determined  for 
Krivorozhstsd.  This  Ukraine-wide  rate 
applies  to  all  entries  of  subject 
merchandise  except  for  entries  of 
subject  merchandise  exported  by 
Krivorozhstal. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  Krivorozhstal 
for  export  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  EP  to  NV,  as  described  in  the 
"Export  Price"  and  "Normal  Value" 
sections  of  this  notice,  below.  In 
accordance  with  section 
777A{d)(l)(A)(i)  of  the  Act,  we 
compared  POI-wide  weighted-average 
EPs  to  the  NVs. 

On  March  15,  2002,  Petitioners 
submitted  a  letter  to  the  Department  in 
which  they  requested  that  the 
Department  apply  total  adverse  facts 
available  to  determine  the  dimiping 
margin  for  Krivorozhstal  for  the 
preliminary  determination.  In  their 
letter,  Petitioners  make  the  following 
allegations:  1)  an  accurate  and  reliable 
normal  value  cannot  be  calculated  using 
Krivorozhstal's  section  D  database;  2) 
Krivorozhstal's  U.S.  sales  database  is 
unreliable,  making  accurate  product 
matching  impossible;  and  3) 
Krivorozhstal's  questionnaire  responses 
remain  materially  incomplete. 
Moreover,  Petitioners  maintain  that 
substantial  record  evidence 
demonstrates  a  pattern  of  uncooperative 
behavior  warranting  application  of 
adverse  facts  available.  The  Department 
has  examined  Krivorozhstal's 
submissions  and  data,  and  preliminarily 
found  that  they  are  adequate  for 
purposes  of  calculating  a  dumping 
margin.  In  its  responses,  Krivorozhstal    - 
has  made  a  number  of  direct,  verifiable 
claims  and  presented  a  calculation 
methodology  which  can  be  analyzed 
further  at  verification.  The  Department 
fully  intends  to  verify  all  claims  made 
by  Krivorozhstal  and  the  methodology 
used  by  Krivotozhstal  to  prepare  its  U.S. 
sales  database  and  its  factors  of 
production  database. 

Export  Price 

For  Krivorozhstal,  we  used  EP 
methodology  in  accordance  with  section 
772(a)  of  the  Act  because  the  subject 


merchandise  was  sold  directly  to 
unaffiliated  nurchasers  outside  of  the 


appropriate  surrogate  and  submitted  351.408(c)(1)  of  our  regulations,  where  a 

public  available  Indonesian  values.  For      factor  was  purchased  fronri  a  market 
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ammonium,  crude  benzene,  and  blast 
furnace  gas.  We  have  granted  offsets 
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from  a  period  conciurent  with  the  POI. 
See  Factor  Valuation  Memo. 

Tn  its  rf><:nnn<:p.<:  Krivorozhstal 


Republic  of  China  ["Hot-Rolled  Steel 
from  the  PRO,  66  FR  49632 
f.^Rnffirnhpr  2R   20011  and  accomnanvine 
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merchandise  was  sold  directly  to 
unaffiliated  purchasers  outside  of  the 
United  States,  with  the  knowledge  that 
the  final  destination  of  subject 
merchandise  was  the  United  States. 
Constructed  export  price  ("CEP") 
methodology  was  not  otherwise 
appropriate.  We  calculated  EP  based  on 
FCA  Ukrainian  port  prices.  We  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  inland  height  from  the 
plant  to  the  port  of  export.  Because  the 
domestic  inland  freight  expense  was 
paid  for  in  a  nonmarket  economy 
currency,  we  based  domestic  inland 
freight  expense  on  a  surrogate  value 
from  Indonesia.  (See  "Normal  Value" 
section  below  for  further  discussion.) 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
NV  using  a  factors-of-production 
methodology  if:  (1)  the  merchandise  is 
exported  from  a  NME  country;  and  (2) 
the  information  does  not  permit  the 
calculation  of  NV  using  home-market 
prices,  third-coimtry  prices,  or 
constructed  value  vmder  section  773(a) 
of  the  Act. 

Factors  of  production  include:  (1) 
hours  of  labor  required;  (2)  quantities  of 
raw  materials  employed;  (3)  amounts  of 
energy  and  other  utilities  consumed; 
and  (4)  representative  capital  costs, 
including  depreciation.  We  calculated 
NV  based  on  factors  of  production 
reported  by  Krivorozhstal  (see 
Memorandum  to  Edward  C.  Yang.  Office 
Director.  AD/CVD  Enforcement,  Group 
III,  Factors  of  Production  Valuation  for 
Preliminary  Determination,  dated  April 
2,  2002).  ["Factor  Valuation  Memo"). 
We  valued  all  the  input  factors  using 
publicly  available  information  as 
discussed  in  the  "Surrogate  Country" 
and  "Factor  Valuations"  sections  of  this 
notice,  infra. 

1.  Surrogate  CountrySection  773(c)(4)  of 
the  Act  requires  the  Department  to  value 
the  NME  producer's  factors  of 
production,  to  the  extent  possible,  in 
one  or  more  market  economy  countries 
that:  (1)  are  at  a  level  of  economic 
development  comparable  to  that  of  the 
NME,  and  (2)  are  significant  producers 
of  comparable  merchandise.  Regarding 
the  first  criterion,  the  Department  has 
determined  that  Egypt,  Morocco, 
Philippines,  Sri  Lanka,  Indonesia,  and 
Pakistan  are  countries  comparable  to 
Ukraine  in  terms  of  overall  economic 
development  (see  Memomndum  from 
Jeff  May,  Director,  Office  of  Policy,  to 
James  C.  Doyle,  Program  Manager.  AD/ 
CVD  Enforcement,  Group  III,  dated 
November  7,  2001  ("Surrogate  Country 
Memorandum")).  Petitioners  have 
argued  that  Indonesia  is  the  most 


appropriate  siurogate  and  submitted 
public  available  Indonesian  values.  For 
purposes  of  the  preliminary 
determination,  we  have  used  Indonesia 
as  our  primary  surrogate  (see 
Memorandum  to  Edward  C.  Yang,  Office 
Director.  AD/CVD  Enforcement,  Group 
III,  Selection  of  a  Surrogate  Country, 
dated  April  2,  2002).  As  noted  in  the 
Surrogate  Country  Memorandum, 
Indonesia  is  economically  comparable 
to  Ukraine.  Indonesia  is  also  a 
significant  producer  of  comparable 
merchandise.  Moreover,  there  is 
sufficient  publicly  available  information 
on  Indonesian  values.  Accordingly,  we 
have  calculated  NV  using  publicly 
available  information  from  Indonesia  to 
value  Krivorozhstal's  factors  of 
production,  except  where  noted  below. 

In  accordance  with  section 
351.301(c)(3)(i)  of  the  Department's 
regulations,  for  the  final  determination 
in  an  antidumping  investigation, 
interested  parties  may  submit  publicly 
available  information  to  value  factors  of 
production  within  40  days  after  the  date 
of  publication  of  the  preliminary 
determination. 

2.Factors  of  Productionin  accordance 
with  section  773(c)  of  the  Act,  we 
calculated  NV  based  on  the  factors  of 
production  reported  by  Krivorozhstal 
using  Indonesian  values,  except  where 
noted  below. 

In  selecting  the  surrogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneity  of  the  data.  For  those 
values  not  contemporaneous  with  the 
POI,  unless  otherwise  noted  below,  we 
adjusted  for  inflation  using  price  indices 
published  in  the  International  Monetary 
Fund's  International  Financial 
Statistics.  As  appropriate,  we  adjusted 
input  values  to  make  them  delivered 
prices.  For  factor  values  where  we  used 
IiHlonesian  import  statistics,  we  did  not 
include  data  pertaining  to  imports  from 
non-market  economy  countries.  See  e.g., 
Notice  of  Final  Results  of  the 
Antidumping  Duty  Administrative 
Review  of  Chrome-Plated  Lug  Nuts  from 
the  People's  Republic  of  China,  63  FR 
53872  (October  7, 1998).  We  also  did 
not  include  imports  from  Indonesia, 
Korea,  and  Thailand  because  these 
countries  maintain  non-specific  export 
subsidies.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Automotive 
Replacement  Glass  Windshields  From 
the  People's  Republic  of  China,  67  FR 
6482  (February  12.  2002).  For  a  detailed 
analysis  of  surrogate  values,  see  Factor 
Valuation  Memo. 

We  valued  raw  material  inputs, 
energy  inputs,  and  packing  materials 
using  values  from  the  appropriate 
HTSUS  category.  Pursuant  to  section 


351.408(c)(1)  of  our  regulations,  where  a 
factor  was  purchased  from  a  market 
economy  supplier  and  paid  for  in  a 
market  economy  currency,  we  used  the 
price  paid  to  the  market  economy 
supplier.  See  Id:  see  also  Lasko  Metal 
Products  v.  United  States,  43  F.3d  1442. 
1445-46  (Fed.  Cir.  1994).  To  value 
labor,  we  used  regression-based  wage 
rates,  in  accordance  with  section 
351.408(c)(3)  of  the  Department's 
regulations.  See  Factor  Valuation 
Memo.  We  based  the  value  of  freight  by 
rail  on  public  information  from  a  cable 
ft^m  the  American  Embassy  in 
Indonesia  (see  Factor  Valuation  Memo). 
We  based  the  value  of  freight  by  truck 
on  public  information  from  the 
Indonesian  company  PT  Batam 
Samdura  (see  Factor  Valuation  Memo). 

In  the  Department's  November  2,  2001 
original  questionnaire,  Krivorozhstal 
was  requested  to  report  freight 
information  regarding  its  sales  of  subject 
merchandise  during  the  POI.  On 
February  21,  2002,  the  Department 
requested  that  Krivorozhstal  clarify 
certain  discrepancies  regarding  the 
factor  names  for  which  it  had  reported 
freight  information.  On  March  18,  2002, 
the  Department  further  requested  that 
Krivorozhstal  report,  for  each  purchased 
input  used  in  the  production  of  subject 
merchandise,  the  distance  from  the 
plant  to  the  port  of  exit  or  other  location 
where  the  purchaser  takes  possession  of 
the  merchandise. 

.  Krivorozhstal  did  not  report  freight 
information  (quantity  supplied,  name  of 
the  supplier,  and  distance  from  the 
supplier)  for  purchased  coke  (PURCOK) 
and  sulfacoal  (SULFFCO).  Regarding 
sulfocoal  (SULFCO),  Krivorozhstal 
explained  that  it  had  no  purchases  of 
sulfocoal  during  the  POI.  Because 
Krivorozhstal  failed  to  report  the 
requested  information,  we  find  it 
appropriate  to  use  facts  otherwise 
available  pursuant  to  section 
776(a)(2)(B)  of  the  Act.  As  facts 
available,  we  applied  to  these  inputs  the 
freight  information  reported  for  similar 
products.  For  sulfacoal  (SULFFCO).  we 
applied  the  reported  freight  information 
for  metallurgical  coals  (coals  mix) 
(METCOA).  For  purchased  coke 
(PURCOK).  we  applied  the  reported 
freight  information  for  coke  breeze 
purchased  (CKBREP).  See  Factor 
Valuation  Memorandum  for  freight 
calculations. 

In  its  March  22.  2002  Response, 
Krivorozhstal  identified  the  following 
byproducts  as  being  sold  during  the 
POI:  granular  slag,  lime,  lime  dust  and 
lime  screening,  gaseous  oxygen,  gaseous 
argon,  krypton-xenon  concentrate, 
gaseous  nitrogen,  neon-heliimi  mixture, 
coke  10-25,  coke  0-10,  coal,  sulfate 
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ammonium,  crude  benzene,  and  blast 
furnace  gas.  We  have  granted  offsets 
only  for  those  byproducts  where 
Krivorozhstal  provided  evidence  of  the 
sale  of  the  byproduct  during  the  POI  as 
requested  by  the  Department's  January 
10.  2002  supplemental  questionnaire 
(question  104)  and  February  21,  2002 
supplemental  questionnaire  (question 
50).  Accordingly,  we  have  granted 
offsets  for  the  following  byproducts: 
granular  slag,  coke  10-25.  coke  0-10. 
coal  tar.  and  blast  furnace  gas. 
Moreover,  consistent  with  the 
Department's  practice,  we  have  granted 
an  offset  only  for  the  amount  of  the 
byproduct  actually  sold  during  the  POI 
(see  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Bulk  Aspirin  from  the 
People's  Republic  of  China,  65  FR  33805 
(May  25.  2000)  and  accompanying 
Decision  Memorandum  at  Comment  13). 
For  further  information,  see  Factor 
Valuation  Memo. 

To  value  depreciation,  SG&A,  interest, 
and  profit,  we  used  data  from  the  1998 
financial  statements  of  Alexandria 
National  Iron  &  Steel  Co..  an  Egyptian 
steel  company,  which  produces  the 
subject  merchandise.  Egypt  has  been 
identified  as  a  coimtry  at  a  level  of 
economic  development  comparable  to 
Ukraine.  See  Surrogate  Country  Memo. 
We  did  not  use  the  financial  statements 
of  PT  Krakatau,  an  Indonesian  producer 
of  the  subject  merchandise,  because  we 
found  Alexandria  National  Iron  &  Steel 
Co.  to  be  a  more  appropriate  surrogate 
for  Krivorozhstal  for  the  following  two 
reasons.  First,  the  1998  financial 
statements  for  Alexandria  National  Iron 
&  Steel  Co.  are  more  contemporaneous 
than  those  from  1997  for  PT  Krakatau. 
Second,  for  Alexandria  National  fron  & 
Steel  Co..  we  found  evidence  that  it  is 
a  purchaser  of  argon,  oxygen,  and 
nitrogen.  See  Memorandum  to  the  File: 
Analysis  for  the  Preliminary 
Determination  of  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Ukraine, 
Attachment  3,  April  2.  2002.  While 
Krivorozhstal  self-produces  these 
inputs,  we  were  imable  to  find 
information  indicating  whether  PT 
Krakatau  purchases  or  self-produces  any 
of  these  inputs  in  its  production 
process.  Because  the  Department  has 
more  information  on  Alexandria's 
purchase/self-production  of  certain 
energy  inputs  than  PT  Krakatau's.  it  is 
better  able  to  adjust  normal  value  for  the 
self-production  by  Krivorozhstal  of 
certain  energy  inputs. 

For  each  of  the  siurogate  values 
selected  for  use  in  the  Department's 
calculations,  we  adjusted  the  values  for 
inflation  using  appropriate  price  index 
inflators  when  those  values  were  not 


from  a  period  conciurent  with  the  POI. 
See  Factor  Valuation  Memo. 

In  its  responses  Krivorozhstal 
reported  that  its  operates  three  open  pit 
mines:  No.2-bis,  No.  3,  and  "Yuzhniy" 
from  which  it  obtained  iron  ore  for  use 
in  the  production  of  the  subject 
merchandise.  Open  pit  mines  No.  2-bis 
and  No.  3  are  part  of  the  Mining  and 
Enrichment  Intergrated  Works  of 
Krivorozhstal.  Krivorozhstal  also 
reported  that  it  also  operates  an 
underground  mine  from  which  it 
obtained  iron  ore  for  use  in  the 
production  of  the  subject  merchandise. 
Krivorozhstal  explained  that  "Yuzhniy" 
and  the  imderground  mine  became  part 
of  Krivorozhstal  in  May  2001  and  are 
part  of  the  Mining  Department  of 
Krivorozhstal.  See  Krivorozhstal's 
December  26,  2001  Response  at  pages  5- 
6;  Krivorozhstal's  December  31,  2001 
Response  at  page  20;  and 
Krivorozhstal's  February  4,  2002 
Response  at  pages  19-21.  Krivorozhstal 
stated  that  the  distance  between  the 
underground  "mine  and  the  sintering 
factory  of  Krivorozhstal  is 
approximately  16  kilometers  and  the 
distance  from  the  open  pit  mines  to  the 
enrichment  complex  is  between  5  and  7 
kilometers.  See  Krivorozhstal's  February 
4,  2002  Response  at  page  26.  For 
purposes  of  reporting  its  factors  of 
production  for  that  iron  ore  obtained 
from  its  open  pit  mines  or  its 
underground  mine,  Krivorozhstal 
reported  the  aggregate  usage  of  the 
inputs  into  obtaining  the  iron  ore,  rather 
than  the  aggregate  usage  of  the  self- 
produced  iron  ore  used  to  produce  one 
metric  ton  of  the  subject  merchandise. 

In  its  narrative  responses, 
Krivorozhstal  also  reported  that  it  has 
its  own  energy  generating  facilities, 
including  facilities  to  generate  a  certain 
portion  of  its  electricity  requirements 
and  all  of  its  argon,  nitrogen,  and 
oxygen  requirements.  See 
Krivorozhstal's  December  26.  2001 
Response  at  pages  14-16.  In  the 
antidumping  investigation  of  hot-rolled 
carbon  steel  flat  products  from  the 
People's  Republic  of  China,  the 
Department  determined  to  value  certain 
self-produced  energy  components 
(electricity,  argon,  oxygen,  and  nitrogen) 
through  surrogate  valuation,  rather  than 
based  on  surrogate  valuation  of  the 
factors  going  into  the  production  of 
those  inputs  based  on  the  fact  that  the 
financial  statements  of  the  sole 
surrogate  indicated  that  it  purchased  a 
large  portion  of  the  inputs  in  question 
and  did  not  appear  to  self-produce  any 
of  the  inputs.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  From  the  People's 


Republic  of  China  ("Hot-Rolled  Steel 
from  the  PRO,  66  FR  49632 
(September  28,  2001)  and  accompanying 
Issues  and  Decision  Memorandum  at 
Comment  2.  In  Hot-Rolled  Steel  from 
the  PRC,  we  stated  that  because  the 
surrogate  (TATA)  does  not  incur  the 
capital  costs  associated  with  the 
substantial  plant  and  machinery  needed 
to  produce  the  inpBts  in  question,  "the 
capital  costs  cannot  and  do  not  appear 
on  TATA'S  financial  statements  and  ^_ 
would  not  be  included  in  the  normal 
value  under  respondents'  preferred 
methodology."  See  Id.  Further,  the 
Department  explained  that  "To  ignore 
such  costs,  especially  where  they  are 
likely  to  be  significant  as  in  the  present 
case,  would  result  in  a  less  accurate 
calculation,  not  greater  accuracy  as 
implied  by  the  respondents."  See  Id.  In 
structiu"al  steel  beams  from  the  People's 
Republic  of  China,  the  Department 
followed  the  approach  established  in 
Hot-Rolled  Steel  from  the  PflC  regarding 
the  valuation  of  certain  self-produced 
energy  inputs,  explaining  that  "the 
respondent's  methodology  would  add 
needless  complications  to  our 
calculation  of  NV  and  lead  to 
potentially  erroneous  results."  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Structural  Steel  Beams  From  The 
People's  Republic  o/ China("Structiu-al 
Steel  Beams"),  66  FR  67197,  67201 
(December  28.  2001). 

In  this  case,  as  explained  above,  to 
value  overhead.  SG&A,  interest,  and 
profit,  we  are  relying  on  the  1998 
financial  statements  of  Alexandria 
National  fron  and  Steel  Company 
("Alexandria").  The  financial 
statements  of  Alexandria  do  not  indicate 
that  they  self-produce  iron  ore, 
electricity,  argon,  nitrogen,  and  oxygen. 
In  addition,  a  press  release  from  the 
European  Investment  Bank,  dated  April  - 
26, 1999,  regarding  a  loan  to  an 
Egyptian  gas  company  for  the 
construction  of  a  new  air  separation 
plant  for  the  production  of  industrial 
gases  reports  that  Alexandria  will  be  a 
major  buyer  of  the  company's  products 
(oxygen,  nitrogen,  and  argon).  For  a 
copy  of  article,  see  Analysis 
Memorandum  for  the  Preliminary 
.  Determination:  Carbon  and  Alloy  Steel 
Wire  Rod  from  Ukraine^" Prelim 
Analysis  Memo"),  dated  April  2,  2002. 
The  Department  was  unable  to  locate 
any  other  publicly  available  information 
regarding  Alexandria's  self-production 
of  these  inputs.  Accordingly,  for 
purposes  of  the  preliminary 
determination,  consistent  with  Hot- 
Rolled  Steel  from  the  PRC  and 
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Structural  Steel  Beams  from  the  PRC, 
we  are  valuing  self-produced  iron  ore, 
argon,  nitrogen,  and  oxygen  through  the 
use  of  surrogate  valuation,  rather  than 
valuation  of  the  factor  inputs  going  into 
the  production  of  these  inputs.  Because 
Krivorozhstal  only  generates  a  relatively 
small  portion  of  electricity  needs  (see 
Prelim  Analysis  Memo),  we  are  not 
using  a  surrogate  value  to  value  that 
portion  of  electricity  that  is  self- 
produced.  The  Department  has  adjusted 
Krivorozhstal's  factors  of  production  to 
account  for  this  methodological  change. 
See  Prelim  Analysis  Memo  for 
calculation  details.  We  invite  parties  to 
comment  on  this  issue,  particularly 
regarding  Alexandria's  purchase  and 
use  of  these  inputs,  and  will  reconsider 
this  issue  for  purposes  of  the  final 
determination. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  relied 
upon  in  making  our  final  determination. 

Final  Critical  Circumstances 
Determination 

We  will  make  a  final  determination 
concerning  critical  circumstances  for 
Ukraine  when  we  make  our  final 
determination  regarding  sales  at  LTFV 
in  this  investigation,  which  will  be  no 
later  than  135  days  after  the  publication 
of  this  notice  in  the  Federal  Register. 

Suspension  of  Liquidation 

Because  of  our  preliminary 
affirmative  critical  circumstances 
finding,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  wire  rod  from  Ukraine 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date 
which  is  90  days  prior  to  the  date  on 
which  this  notice  is  published  in  the 
Federal  Register  {see  Critical 
Circumstances  Notice).  We  are 
instructing  the  Customs  Service  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  NV  exceeds  the 
EP,  as  indicated  in  the  chart  below. 
These  instructions  suspending 
liquidation  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margins  are  provided  below: 


Exporter/manufacturer 


Krivorozhstal  

Ukraine-wide  rate 


Weighted-average 
margin  percentage 


129.52 
129.52 


The  Ukraine-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  exporters/ 


manufacturers  that  are  identified 
individually  above. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  oxu  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injiuy  to,  the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  six  copies  must  be  submitted  to  the 
Assistant  Secretary  for  Import 
Administration  no  later  than  50  days 
after  the  date  of  publication  of  this 
notice,  and  rebuttal  briefs  no  later  than 
55  days  after  the  publication  of  this 
notice.  A  list  of  authorities  used  and  an 
executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Such  summary  should  be 
limited  to  five  pages  total,  including 
footnotes.  In  accordance  with  section 
774  of  the  Act,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  fifty-seven  days  after 
publication  of  this  notice,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  See  19  CFR 
351.310(c).  We  will  make  our  final 
determination  not  later  than  135  days 
after  the  date  of  publication  of  the 
preliminary  determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Act. 

Dated:  April  2.  2002 
Faryar  Shirzad. 

Assistant  Secretaryfor Import  Administration. 
I  PR  Doc.  02-8701  Filed  4-»-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-560-815] 

Notice  of  Preliminary  Determination  of 
Sales  at  Not  Less  Than  Fair  Value: 
Cartxm  and  Certain  Alloy  Steel  Wire 
Rod  from  Indonesia. 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
DATES:  April  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ferrier  or  Doima  Kinsella  at 
(202) 482-1394  or  (202) 482-0194. 
respectively;  Antidumping  and 
Countervailing  Duty  Enforcement  Group 
III.  Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington.  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  by  the  Uruguay 
Round  Agreements  Act  (URAA).  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  references  to  the  provisions  codified 
at  19  CFR  Part  351  (2001). 

Preliminary  Determination 

We  preliminary  determine  that  carbon 
and  certain  alloy  steel  wire  rod  ftt)m 
Indonesia  is  not  being  sold,  or  is  not 
likely  to  be  sold,  in  the  United  States  at 
less  than  fair  value  ILTFV).  as  provided 
in  section  733  of  the  Act.  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

On  September  24.  2001.  die 
Department  initiated  antidumping 
investigations  of  wire  rod  from  Brazil. 
Canada,  Egypt,  Germany,  Indonesia, 
Mexico.  Moldova.  South  Africa. 
Trinidad  and  Tobago,  Ukraine,  and 
Venezuela.  See  Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Egypt, 
Germany,  Indonesia,  Mexico,  Moldova. 
South  Africa,  Trinidad  and  Tobago, 
Ukraine,  and  Venezuela,  66  FR  50164 
(October  2,  2001)  (Initiation  Notice). 
The  petitioners  in  this  investigation  are 
Co-Steel  Raritan.  toe.  GS  todustries, 
Keystone  Consolidated  todustries.  toe. 
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and  North  Star  Steel  Texas,  toe. 
("petitioners").  Since  the  initiation  of 
the  investigation,  the  following  events 
have  occurred. 

In  a  letter  dated  October  9,  2001. 
petitioners  (Co-Steel  Raritan.  toe.  GS 
Industries.  Keystone  Consolidated 
Industries.  Inc.,  and  North  Star  Steel 
Texas,  toe.)  requested  the  scope  of  the 
investigation  be  amended  to  exclude 
high  carbon,  high  tensUe  1080  grade  tire 
cord  and  tire  bead  quality  wire  rod 
actually  used  in  the  production  of  tire 
COTd  and  bead,  as  defined  by  specific 
dimensional  characteristics  and 
specifications. 

On  October  15.  2001,  the  United 
States  totemational  Trade  Commission 
(USrrC)  notified  the  Department  of  its 
affirmative  preliminary  injury 
determination  on  imports  of  subject 
merchandise  from  Brazil.  Canada. 
Germany.  Indonesia.  Mexico,  Moldova. 
Trinidad  and  Tobago,  and  Ukraine. 

On  October.  16.  2001.  the  Department 
issued  a  letter  to  interested  parties  in  all 
of  the  concurrent  wire  rod  antidumptog 
investigations,  providing  an  opportimity 
to  comment  on  the  Department's  ' 
proposed  model  match  characteristics 
and  hierarchy.  Petitioners  submitted 
comments  on  October  24,  2001.  The 
Department  also  received  comments  on 
model  matching  from  respondents  Hysla 
S.A.  de  C.V.  (Mexico).  Ivaco.  toe.,  and 
Ispat  Sidbec  Inc.  (Canada). 

On  October  29.  2001,  the  USITC 
published  its  preliminary  determination 
stating  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  of  the  subject 
merchandise  bom  Brazil.  Cemada. 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine.  See 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada.  Egypt, 
Germany,  Indonesia,  Mexico,  Moldova, 
South  Africa,  Trinidad  and  Tobago, 
Turkey,  Ukraine,  and  Venezuela,  66  FR 
54539  (October  29,  2001). 

On  November  28,  2001,  five  U.S.  tire 
manufacturers  and  an  industry  trade 
association,  the  Rubber  Manufacturers 
Association,  submitted  a  letter  to  the 
Department  in  response  to  petitioners' 
October  9,  2001,  submission  regarding 
the  exclusion  of  certain  1080  grade  tire 
cord  and  tire  bead  wire  rod  used  in  the 
production  of  tire  cord  and  bead. 
Additionally,  the  tire  manufacturers 
requested  clarification  from  the 
Department  if  1090  grade  wire  rod  is 
included  in  petitioners'  October  9.  2001. 
scope  exclusion  request.  The  tire 
manufactures  also  requested  an 
exclusion  from  the  scope  of  this 
investigation  for  1070  grade  wire  rod 
and  related  grades,  citing  a  lack  of 


domestic  production  capacity  to  meet 
the  requirements  of  the  tire  industry.  On 
November  28,  2001,  petitioners  further 
clarified  and  modified  their  October  9. 
2001  amendment  of  the  scope  of  the 
petition.  Finally,  on  January  21,  2002, 
Tokusen  U.S.A.,  Inc.  submitted  a 
request  that  grade  1070  tire  cord  wfre 
rod,  and  tire  cord  wire  rod  more 
generally,  be  excluded  from  the  scope  of 
the  antidiunping  dumping  duty  and 
tountervailtog  duty  investigations. 

On  January  17.  2002.  petitioners 
requested  that  the  Department  extend 
the  deadline  for  issuance  of  the 
prelimmary  determination  by  30  days. 
On  January  28,  2002,  the  Department 
published  in  the  Federal  Register  the 
notice  postponing  the  preliminary 
determination  to  March  13,  2002  (see 
Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Germany, 
Indonesia,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine,  67  FR  3877). 
On  March  4,  2002,  petitioners  submitted 
a  letter  to  the  Department  requesting  the 
Department  to  extend  the  deadlme  for 
issuance  of  the  preliminary 
determination  by  an  additional  20  days. 
The  Department  published  in  the 
Federal  Register  the  notice  postponing 
the  preliminary  determmation  an 
additional  20  days  to  April  2,  2002  (see 
Notice  of  Postponement  ofPrelirninary 
Antidumping  Duty  Determinations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Germany, 
Indonesia,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine,  67  FR  11674). 

On  November  6,  2001,  the  Department 
issued  all  sections  of  its  antidumping 
duty  questionnaire  to  P.T.  Ispat  Indo 
("Ispat  todo").  On  December  11,  2001, 
the  Department  received  Ispat  Indo's 
response  to  Section  A  of  the 
questionnaire.  On  December  18,  2001, 
petitioners  filed  comments  on  Ispat 
Indo's  section  A  response.  Ispat  todo 
filed  its  response  to  Sections  B,  C,  and 
D  of  the  questionnaire  on  December  27, 
2001.  The  Department  issued  a 
supplemental  questionnaire  for  Ispat 
Indo's  Section  A  response  on  December 
28,  2001.  On  January  4.  2002, 
petitioners  filed  comments  on  Ispat 
Indo's  Sections  B,  C.  and  D  response. 
On  January  9.  2002.  petitioners  filed 
additional  comments  on  Ispat  todo's 
Sections  B.  C,  and  D  responses.  On 
January  10.  2002.  the  Department  issued 
a  supplemental  questionnaire  for  Ispat 
todo's  Section  B  and  C  responses.  On 
January  18.  2002.  Ispat  Indo  submitted 
its  response  to  the  Department's  Section 
A  supplemental  questionnaire.  On 
January  28,  2002,  the  Department  issued 
a  supplemental  questionnaire  to  Ispat 


Indo's  Section  D  response.  Ispat  todo 
submitted  their  supplemental  Section  D 
response  to  the  Department  on  February 
19.  2002.  On  March  12.  2002. 
petitioners  submitted  additional 
comments  on  supplemental  Sections  A. 
B,  C,  and  D  questionnaire  responses.  On 
March  18,  2002,  Ispat  Indo  submitted 
additional  information  at  the 
Department's  request. 

Period  of  tovestigation 

The  POI  is  July  1,  2000  through  June 
30,  2001.  This  period  corresponds  to  the 
foiu-  most  recent  fiscal  quarters  prior  to 
the  filing  of  the  petition  (i.e.,  August 
2001),  and  is  in  accordance  with  section 
351.204(b)(1)  of  the  Department's 
regulations. 

Scope  of  tovestigation 

The  merchandise  covered  by  these 
investigations  is  certato  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm.  to  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff- Schedide  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  mm  or 
more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  usmg  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn"  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  m  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum.  (3) 
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0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromiimi  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  areJjeing  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
beUeve  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590. 


7213.91.6010.  7213.91.6090. 
7213.99.0031.  7213.99.0038. 
7213.99.0090,  7227.20.0010, 
7227.20.0020,  7227.20.0090. 
7227.20.0095.  7227.90.6051. 
7227.90.6053,  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

See  Carbon  and  Certain  Alloy  Steel 
Wire  Rod:  Requests  for  exclusion  of 
various  tire  cord  quality  wire  rod  and 
tire  bead  quality  wire  iod  products  from 
the  scope  of  antidumping  duty  (Brazil, 
Canada.  Egypt,  Germany,  Indonesia, 
Mexico,  Moldova,  South  Africa. 
Trinidad  and  Tobago,  Ukraine,  and 
Venezuela)  and  countervailing  duty 
(Brazil,  Canada,  Germany,  Trinidad  and 
'Tobago,  and  Turkey)  investigations. 

Date  of  Sale 

As  stated  in  19  CFR  351.401(i),  the 
Department  normally  will  use  invoice 
date  as  the  date  of  sale  unless  another 
date  better  reflects  the  date  on  which 
the  exporter  or  producer  establishes  the 
material  terms  of  sale.  Ispat  Indo 
reported  the  invoice  date  as  the  home 
market  date  of  sale,  and  the  invoice  date 
as  the  U.S.  date  of  sale.  Ispat  Indo  stated 
that  both  local  and  export  sales  are 
booked  in  Ispat  Indo's  accounts  at  the 
time  invoice  is  issued.  Ispat  Indo 
maintains  that  the  invoice  is  the  first 
document  confirming  the  final  terms  of 
the  sale  for  both  home  market  and  U.S. 
market  sales. 

We  have  examined  whether  invoice 
date,  contract  date,  or  some  other  date 
best  represents  the  date  on  which  the 
material  terms  of  sale  are  established  for 
both  home  market  and  U.S.  sales.  The 
Department  has  examined  the 
information  submitted  by  Ispat  Indo 
concerning  the  sales  contracts,  invoices, 
and  purchase  agreements  issued  during 
the  POI  and  has  found  that  the  material 
terms  of  sale  are  firmly  established  at 
invoice  date.  Specifically,  we  find  that 
changes  in  quantity  and  product 
specifications  referred  to  by  Ispat  Indo 
do  occur  after  the  contract  date,  but  not 
after  invoice  date.  For  additional  details 
of  our  analysis  of  the  date  of  sale 
issue,see  Memorandum  to  the  File 
Regarding  Antidumping  Duty 
Investigation  on  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Indonesia; 
Preliminary  Determination  Analysis  for 
P.T.  Ispat  //ido(April  2.  2002)  (Analysis 
Memo).  Accordingly,  for  home  market 
and  U.S.  sales,  we  have  preliminarily 
determined  that  invoice  date  is  the 
appropriate  date  of  sale  in  this 
investigation  because  it  best  represents 


the  date  upon  which  the  material  terms 
of  sale  are  established. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  Ispat 
Indo.  covered  by  the  description  in  the 
"Scope  of  Investigation"  above  and  sold 
in  Indonesia  during  the  POI  are 
considered  to  be  foreign  like  products 
for  purposes  of  determining  appropriate 
product  comparisons  to  U.S.  sales. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  the  Department 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  in  Appendix 
V  of  the  Department's  November  6, 
2001.  antidiunping  questionnaire.  If 
there  were  no  home  market  foreign  like 
products  to  compare  to  a  U.S.  sale,  we 
used  constructed  value  (CV). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  wire 
rod  from  Indonesia  to  the  United  States 
were  made  at  LTFV.  we  compared  the 
export  price  (EP)  to  the  normal  value 
(NV).  as  described  in  the  "Export  Price" 
and  "Normal  Value"  sections  of  this 
notice.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  for 
comparison  to  NV. 

Export  Price 

We  calculated  EP  in  accordance  with 
section  772(a)  of  the  Act  because  Ispat 
Indo  sold  the  merchandise  directly  to 
the  first  unaffiliated  purchaser  in  the  ' 
United  States  prior  to  the  date  of 
importation,  or  Ispat  Indo  sold  the 
merchandise  through  an  affiliated 
trading  company  outside  the  United 
States  who  re-sold  the  merchandise 
directly  to  an  unaffiliated  purchaser  in 
the  United  States  prior  to  die  date  of 
importation,  and  because  constructed 
export  price  (CEP)  methodology  was  not 
otherwise  appropriate.  We  based  EP  for 
Ispat  hido  on  the  GIF  FO  (free  out)  price 
to  imaffiliated  purchasers  in  the  United 
States.  CIF  FO  has  the  same  meaning  as 
CIF.  In  accordance  with  772(c)(2),  we 
made  deductions  from  the  starting  price 
for  movement  expenses,  including 
foreign  inland  freight  and  brokerage  and 
handling. 

Normal  Value 

Selection  of  Comparison  Market 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (i.e.,  whether  the 
aggregate  quantity  of  the  foreign  like 
product  is  equal  to  or  greater  than  five 
percent  of  the  aggregate  quantity  of  U.S. 
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sales),  we  compared  Ispat  Indo's  volume 
of  home  market  sales  of  the  foreign  like 
product  to  the  volume  of  U.S.  sales  of 
the  subject  merchandise,  in  the 
accordance  with  section  773(a)(1)  of  the 
Act  and  section  351.404(b)  of  the 
Department's  regulations.  Since  Ispat 
Indo's  aggregate  quantity  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  quantity  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable  for 
Ispat  Indo.  Therefore,  we  have  based  NV 
on  home  market  sales  in  the  usual 
quantities  and  in  the  ordinary  course  of 
trade. 

Affiliate  Party  Transactions  and  Arm's 
Length  Test 

To  test  whether  these  sales  were  made 
at  arm's  length  prices,  the  Department 
compared,  on  a  model-specific  basis,  the 
prices  of  sales  to  affiliated  customers 
with  sales  to  unaffiliated  customers  net 
of  all  movement  charges,  discounts, 
direct  selling  expenses,  billing 
adjustments,  and  packing.  Where,  for 
the  tested  models  of  the  foreign  like 
product,  prices  to  the  affiliated  party 
were  on  average  99.5  percent  or  more  of 
the  price  to  unaffiliated  parties,  the 
Department  determined  that  sales  made 
to  the  affiliated  party  were  at  arm's 
length.  See  19  CFR  351.403(c);  see  also 
Antidumping  Duties;  Countervailing 
Duties  Final  Rule,  62  FR  27355  (May  19, 
1997). 

If  these  affiliated  party  sales  satisfied 
the  arm's  length  test,  we  used  them  in 
our  analysis.  Merchandise  sold  to 
affiliated  customers  in  the  home  market 
made  at  non-arm's  length  prices  were 
excluded  from  our  analysis  because  we 
considered  them  to  be  outside  the 
ordinary  course  of  trade.  See  19  CFR 
351.102.  Where  the  exclusion  of  such 
sales  eliminated  all  sales  of  the  most 
appropriate  comparison  product,  we 
made  a  comparison  to  the  next  most 
similar  model. 

Ispat  Indo  reported  the  sales  to  its 
home  market  affiliate,  P.T.  Ispat  Wire 
Products  ("IWP").  These  sales  account 
for  more  than  5%  the  total  of  Ispat 
Indo's  home  market  sales  during  the 
POI.  See  19  CFR  351.403(d).  The 
respondent  stated  that  its  affiliate 
consumed  almost  all  of  the  wire  rod 
purchased  bom  Ispat  Indo  in  the 
production  of  non-subject  merchandise. 
Since  Ispat  Indo's  sales  to  IWP  were  at 
arm's  length,  the  Department  did  not 
require  Ispat  Indo  to  report  home  market 
downstream  sales  by  its  affiliate  for  this 
preliminary  determination.  See  Final 
Rule,  62  FR  27355.  Sales  of  subject 
merchandise  resold  to  the  United  States 


by  the  company's  affiliate  were  reported 
as  U.S.  sales  by  Ispat  Indo. 

Cost  of  Production  Analysis 

Based  on  our  analysis  of  the  cost 
allegations  submitted  by  petitioners  in 
the  original  petition,  in  accordance  with 
section  773(b)(2)(A)(i)  of  the  Act,  the 
Department  found  reasonable  groimds 
to  believe  or  suspect  that  Indonesian 
producers  had  made  sales  of  wire  rod  in 
the  home  market  at  prices  below  the 
cost  of  producing  the  merchandise.  As 
a  result,  the  Department  initiated  an 
investigation  to  determine  whether 
respondents  made  home  market  sales 
during  the  POI  at  prices  below  their  cost 
of  production  (COP)  within  the  meaning 
of  section  773(b)  of  the  Act.  We 
conducted  the  COP  analysis  described 
below. 

1.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of  Ispat 
Indo's  cost  of  materials  and  fabrication 
for  the  foreign  like  product,  plus 
amoimts  for  home  market  selling, 
general,  and  administrative  expenses 
(SG&A),  interest  expenses,  and  packing 
costs.  We  revised  the  numerator  of  Ispat 
Indo's  SG&A  rate  calculation  and  the 
numerator  of  the  interest  expense  rate 
calculation.  For  additional  details  of  our 
cost  analysis,  see  Cost  of  Production  and 
Constructed  Value  Calculation 
Adjustments  for  the  Preliminary 
Determination  (April  2,  2002)  (Cost 
Memo).  The  Department  relied  on  the 
COP  and  CV  data  submitted  by  Ispat 
Indo  in  its  supplemental  Section  D 
response  on  February  19,  2002. 

2.  Test  of  Home  Market  Sales  Prices 
We  compared  the  weighted-average 

COP  for  Ispat  Indo  to  home  market  sales 
of  the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  below  the 
COP,  we  examined  whether  such  sales 
were  made  (1)  in  substantial  quantities 
within  an  extended  period  of  time,  and 
(2)  at  prices  which  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(1)(A)  and  (B)  of  the  Act. 
On  a  product-specific  basis,  we 
compared  COP  to  home  market  prices, 
less  any  applicable  movement  charges, 
billing  adjustments,  taxes,  and 
discounts  and  rebates.  See  section 
773(f)(1)(B)  of  the  Act. 

3.  Results  of  the  COP  Test 
Pursuant  to  section  773(b)(2)(C)(i)  of 

the  Act.  where  less  than  twenty  percent 
of  Ispat  Indo's  sales  of  a  given  product 
were  at  prices  less  than  the  COP.  we  did 


not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where 
twenty  percent  or  more  of  its  sales  of  a 
given  product  during  the  POI  were  at 
prices  less  than  the  COP.  we  determined 
such  sales  to  have  been  made  in 
substantial  quantities  within  an 
extended  period  of  time.  In  addition, 
pursuant  to  section  773(b)(2)(D)  of  the 
Act,  we  also  determined  whether  such 
sales  were  made  at  prices  which  would 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time.  In  such  a 
case,  we  disregard  the  below-cost  sales. 
Our  cost  test  for  Ispat  Indo  revealed  that 
more  than  twenty  percent  of  the 
respondent's  home  market  sales  of 
certain  products  were  at  prices  below 
their  respective  COP,  which  did  not 
permit  the  recovery  of  all  costs  within 
a  reasonable  period  of  time.  Therefore, 
we  disregarded  the  below-cost  sales  and 
used  the  remaining  above  cost  sales  in 
oiu'  analysis,  in  accordance  with 
773(b)(1)  of  the  Act.  See  Analysis 
Memo,  April  2,  2002. 

Constructed  Value 

If  no  sales  made  in  the  ordinary 
course  of  trade  in  the  home  market 
remain.  NV  shall  be  based  on  CV.  See 
section  773(b)(1)  of  the  Act.  hi 
accordance  with  section  773(e)(1)  of  the 
Act,  we  calculated  CV  based  on  the  sum 
of  respondent's  cost  of  materials, 
fabrication,  SG&A,  including  interest 
expenses,  and  profit.  In  accordance  with 
section  773(e)(2)(A)  of  the  Act,  we  based 
SG&A  and  profit  on  the  amounts 
incurred  and  realized  by  Ispat  Indo  in 
coimection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  foreign  country.  We 
used  the  CV  data  the  respondent 
supplied  in  its  section  D  questionnaire 
and  supplemental  questionnaire 
response. 

Price-to-Price  Comparisons 

We  based  NV  for  Ispat  Indo  on  prices 
of  home  market  sales  that  passed  the 
COP  test.  We  made  deductions  for 
discounts.  We  made  deductions,  where 
appropriate,  for  inland  freight  and 
inland  insurance,  pursuant  to  section 
773(a)(6)(B)  of  the  Act.  We  made 
adjustments,  where  appropriate,  for 
physical  differences  in  the  merchandise 
in  accordance  with  section 
773(a)(6)(C)(U)  of  the  Act.  and  19  CFR 
351.411.  In  accordance  with  section 
773(a)(6){C)(iii)  of  the  Act  and  19  CFR 
351.410.  we  made  circumstances  of  sal& 
(COS)  adjustmients  for  imputed  credit 
expenses  and  bank  charges.  We  also 
deducted  home  market  packing  costs 
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and  added  U.S.  packing  costs  in 
accordance  with  section  773(a)(6)(A) 
and(B)  of  the  Act. 

Price-tO'CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Act.  we  based  NV  on  CV  if  we 
were  unable  to  find  a  home  market 
match  of  identical  or  similar 
merchandise  within  the 
contemporaneous  period.  We  calculated 
CV  based  on  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchandise,  SG&A,  and  profit 
pursuant  to  section  773(e)  of  the  Act.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  expense  and 
profit  on  the  amounts  incurred  and 
realized  by  Ispat  Indo  in  connection 
with  the  production  and  sale  of  the 
foreign  like  product  in  the  ordinary 
course  of  trade  for  consumption  in 
Indonesia.  For  selling  expenses,  we 
used  the  weighted-average  home  market 
selling  expenses.  Where  appropriate,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Act.  For 
comparisons  to  EP,  we  made  COS 
adjustments  by  deducting  home  market 
direct  selling  expenses  and  adding  U.S. 
direct  selling  expenses. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP 
transaction.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV,  that 
of  the  sales  from  which  we  derive  SG&A 
expenses  and  profit.  For  EP,  the  U.S. 
LOT  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from  the 
exporter  to  the  importer.  To  determine 
whether  NV  sales  are  at  a  different  LOT 
than  EP,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  LOT  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
pursuant  to  section  773(a)(7)(A)  of  the 
Act.  See  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  South  Africa,  62  FR  61731 
(November  19, 1997). 

In  determining  whether  separate 
LOTs  actually  existed  in  the  home 
market  for  Ispat  Indo,  we  examined 
whether  the  respondent's  sales  involved 


different  marketing  stages  (or  their 
equivalent)  based  on  the  chaimel  of 
distribution,  customer  categories,  and 
selling  functions  (or  services  offered)  to 
each  customer  or  customer  category,  in 
both  markets.  Ispat  Indo  claimed  one 
LOT  in  the  U.S.  and  one  LOT  in  the 
home  market.  Ispat  Indo  sells  to  end- 
users,  both  in  the  home  market  and  the 
U.S.  market.  In  the  home  market,  Ispat 
Indo  has  one  channel  of  distribution.  It 
consists  of  Ispat  Indo  selling  directly  to 
affiliated  and  unaffiliated  end-users  in 
the  home  market.  For  the  U.S.  market, 
Ispat  Indo  stated  that  it  sells  through 
one  channel  of  distribution,  directly  to 
end-users  in  the  U.S.  Within  this 
chaimel  of  distribution,  Ispat  Indo  made 
sales  to  end-users  where  the  producing 
mill  directly  invoices  the  U.S.  customer, 
or  the  producing  mill  sells  the 
merchandise  to  IWP  who  resells  the 
merchandise  in  the  original  form  to  the 
U.S.  customer,  or  the  producing  mill 
invoices  a  related  trading  company  and 
ships  the  merchandise  directly  to  the 
U.S.  customer. 

In  analyzing  Ispat  Indo's  selling 
activities  for  its  home  market  and  U.S. 
market,  we  determined  that  essentially 
the  same  services  were  provided  in  both 
markets.  Ispat  Indo  provides  indirect 
technical  services  (i.e.,  answering 
routine  questions  on  technical  matters) 
to  customers  in  both  the  U.S.  and  home 
markets.  Additionally,  the  respondent 
did  not  incur  any  warranty  expenses  in 
the  U.S.  and  home  markets.  Therefore, 
based  upon  this  information,  we  have 
preliminary  determined  that  the  LOT  for 
all  EP  sales  is  the  same  LOT  for  all  sales 
in  the  home  market.  Accordingly, 
because  we  find  the  U.S.  sales  and  home 
market  sales  to  be  at  the  same  LOT,  no 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act  is  warranted  for 
Ispat  Indo. 

Currency  ConTersion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank. 
Section  773 A(a)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  the 
benchmark  rate  by  more  than  2.25 
percent.  The  benchmark  is  defined  as 
the  moving  average  of  rates  for  the  40 
business  days  immediately  prior  to  the 
date  of  the  actual  daily  rate  to  be 
classified.  When  we  detenniiie  a 
fluctuation  to  have  existed,  we 
substitute  the  benchmark  rate  for  the 


daily  rate,  in  accordance  with 
established  practice.  Further,  section 
773A(b)  of  the  Act  directs  the 
Department  to  allow  a  60-day 
adjustment  period  when  a  currency  has 
undergone  a  sustained  movement.  A 
sustained  movement  has  occurred  when 
the  weekly  average  of  actual  daily  rates 
exceeds  the  weekly  average  of 
benchmark  rates  by  more  than  five 
percent  of  eight  consecutive  weeks.  (For 
an  explanation  of  this  method,  see 
Policy  Bulletin  96-1:  Cunency 
Conversions,  61  FR  9434  (March  8, 
1996). 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(b)(3) 
of  the  Act,  the  Department  will 
disregard  any  weighted-average 
dumping  margin  that  is  zero  or  de 
minimis,  i.e.  less  than  2  percent  ad 
valorem.  Based  on  our  preliminary 
margin  calculation,  we  will  not  direct 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  any  entries  of  wire  rod 
from  Indonesia  as  described  in  the 
"Scope  of  Investigation"  section,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consxunption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Department 
does  not  require  any  cash  deposit  or 
posting  of  a  bond  for  this  preliminary 
determination.  The  weighted-average 
dumping  margin  in  the  preliminary 
determination  is  as  follows: 


Exporter/manufacturer 


P.T.  Ispat  Indo 


Margin  (percent) 


55% 


*  De  minimis 
IXC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  75  days  after  the 
date  of  our  final  determination,  whether 
these  imports  are  materially  injuring,  or 
threatening  material  injury  to,  the  U.S. 
industry.  ' 

Public  Comnient 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  verification 
reports.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
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an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Section  774  of  the 
Act  provides  that  the  Department  will 
hold  a  hearing  to  afford  interested 
parties  an  opportunity  to  comment  on 
argimients  raised  in  case  or  rebuttal 
briefs,  provided  that  such  a  hearing  is 
requested  by  any  interested  party.  If  a 
request  for  a  hearing  is  made  in  an 
investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230.  In 
the  event  that  the  Department  receives 
requests  for  hearings  from  parties  to 
several  wire  rod  cases,  the  Department 
may  schedule  a  single  hearing  to 
encompass  all  those  cases.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time.  Interested 
parties  who  wish  to  request  a  hearing, 
or  participate  if  one  is  requested,  must 
submit  a  written  request  within  30  days 
of  the  publication  of  this  notice. 
Requests  should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  no  later  them  75 
days  after  the  date  of  this  preliminary 
determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(i)(l)  of  the  Act 

Dated:  April  2,  2002 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-8702  Filed  4-9-02;  8:45  am] 
HLUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-274-804] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Cartx>n  and  Certain  Alloy  Steel  Wire 
Rod  from  Trinidad  and  Tobago 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magd  Zalok  or  Tisha  Loeper-Viti  at 
(202)  482-4162  or  (202)  482-7425. 


respectively;  AD/CVD  Enforcement 
Group  II  Office  5,  Import 
Administration.  Room  1870, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW. 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amenchnents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce  (the 
Department)  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2001). 

Preliminary  Determination 

We  preliminarily  determine  that 
carbon  and  certain  alloy  steel  wire  rod 
(steel  wire  rod)  from  Trinidad  and 
Tobago  is  being  sold,  or  is  likely  to  be 
sold,  in  the  United  States  at  less  than 
fair  value  (LTFV),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
Suspension  of  Liquidation  section  of 
this  notice. 

Case  History 

This  investigation  was  initiated  on 
September  24,  2001. '  See  Initiation  of 
Antidumping  Duty  Investigations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil,  Canada,  Egypt, 
Germany,  Indonesia,  Mexico,  Moldova, 
South  Africa,  Trinidad  and  Tobago 
Ukraine  and  Venezuela,  66  FR  50164 
(October  2,  2001)  [Initiation  Notice). 
Since  the  initiation  of  this  investigation, 
the  following  events  have  occurred. 

On  October  12,  2001,  the  United 
States  International  Trade  Commission 
(the  ITC)  preliminarily  determined  that 
the  domestic  industry  producing  steel 
wire  rod  is  materially  injured  by  reason 
of  imports  from  Brazil,  Canada, 
Germany.  Indonesia.  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine  of 
carbon  and  certain  alloy  steel  wire  rod.^ 
See  Determinations  and  Views  of  the 
Commission,  USITC  Publication  No. 
3456,  October  2001. 

The  Department  issued  a  letter  on 
October  16,  2001,  to  interested  parties  in 
all  of  the  concurrent  steel  wire  rod 


antidiunping  investigations,  providing 
an  opportimity  to  conunent  on  the 
Department's  proposed  model  match 
characteristics  and  hierarchy.  The 
petitioners  submitted  conunents  on 
October  24,  2001.  The  Department  also 
received  comments  on  model  matching 
from  respondents  Hysla  S.A.  de  CV. 
(Mexico),  Ivaco,  Inc.,  Ispat  Sidbec  Inc. 
(Canada).  These  comments  were  taken 
into  consideration  by  the  Department  in. 
developing  the  model  matching 
characteristics  and  hierarchy  for  all  of 
the  steel  wire  rod  antidumping 
investigations. 

On  November  5,  2001,  the  Department 
issued  an  antidumping  questionnaire  to 
Caribbean  Ispat  Limited  (CIL).^  We 
issued  supplemental  questionnaires  on 
January  9  and  16,  and  February  8,  2002. 

On  January  17,  2002.  the  petitioners 
requested  a  30-day  postponement  of  the 
preliminary  determination  in  this 
investigation.  On  January  28,  2002,  the 
Department  published  a  Federal 
Register  notice  postponing  the  deadline 
for  the  preliminary  determinations  until 
March  13,  2002.  See  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Carbon  and  Certain  Alloy  Wire  Rod 
from  Brazil,  Canada,  Indonesia, 
Germany,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine,  67  FR  3877 
(January  28,  2002).  On  March  4,  2002. 
the  petitioners  requested  an  additional 
20-day  postponement  of  the  prelimineuy 
determination  in  this  investigation.  On 
March  15,  2002,  the  Department 
published  a  Federal  Register  notice 
postponing  the  deadline  for  the 
preliminary  determinations  until  April 
2,  2002.  See  Notice  of  Postponement  of 
Preliminary  Antidumping  Duty 
Determinations:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  From  Brazil, 
Canada,  Germany,  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago,  and 
Ukraine.  67  FR  11674  (March  15,  2002). 

On  December  21,  2001,  the  petitioners 
alleged  that  there  that  there  was  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  imports  of  steel  wire  rod  fi'om 


'  The  petitioners  in  this  investigation  are  Co-Steel 
Raritan,  Inc.,  GS  Industries,  Inc..  Keystone 
Consolidated  Industries,  Inc.,  and  North  Star  Steel 
Texas,  Inc. 

2  With  respect  to  imports  from  Egypt,  South 
Africa,  and  Venezuela,  the  ITC  determined  that 
imports  from  these  countries  during  the  period  of 
investigation  (POI)  were  negligible  and.  therefore, 
these  investigations  were  terminated. 


3  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market.  Section  C  requests  a  complete  listing  of  U.S. 
sales.  Section  D  requests  information  on  the  cost  of 
production  (COP)  of  the  foreign  like  product.and 
the  constructed  value  (CV)  of  the  merchandise 
under  investigation.  Section  E  requests  information 
on  further  manufacturing. 
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Mexico.  Moldova.  South  Africa. 
Trinidad  and  Tobago.  Ukraine,  and 
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CEPs.  We  compared  these  to  weighted- 
average  home  market  prices,  or  to  CV, 
as  annrooriate. 


carrying  costs  both  in  the  country  of 
exportation  and  in  the  United  States. 
For  sales  bv  CIL's  third  U.S.  affilidte. 
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Trinidad  and  Tobago/  On  February  4. 
2002,  the  Department  preliminarily 
determined  that  critical  circumstances 
exist  with  respect  to  imports  of  carbon 
and  alloy  steel  wire  rod  from  Trinidad 
and  Tobago.  See  Memorandum  to  Faryar 
Shirzad  Re:  Antidumping  Duty 
Investigation  Carbon  and  Alloy  Steel 
Wire  Rod  From  Mexico  and  Trinidad 
and  Tobago — Notice  of  Preliminary 
Determinations  of  Critical 
Circumstances  (February  4.  2002);  see 
also  Carbon  and  Alloy  Steel  Wire  Rod 
From  Germany,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine: 
Notice  of  Preliminary  Detennination  of 
Critical  Circumstances,  67  FR  6224 
(February  11.2002). 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Section  735(a)(2)(A)  of  the  Act 
provides  that  a  final  determination  may 
be  postponed  until  not  later  than  135 
days  after  the  date  of  the  publication  of 
the  preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise. 
Section  351.210(e)(2)  of  the 
Department's  regulations  requires  that 
exporters  requesting  postponement  of 
the  final  determination  must  also 
request  an  extension  of  the  provisional 
measures  referred  to  in  section  733(d)  of 
the  Act  from  a  four-month  period  imtil 
not  more  than  six  months.  We  received 
a  request  to  postpone  the  final 
determination  from  CIL  on  March  22, 
2002.  In  its  request,  the  respondent 
consented  to  the  extension  of 
provisional  measures  to  no  longer  than 
six  months.  Because  this  preliminary 
determination  is  affirmative,  the  request 
for  postponement  is  made  by  exporters 
who  account  for  a  significant  proportion 
of  exports  of  the  subject  merchandise, 
and  there  is  no  compelling  reason  to 
deny  the  respondent's  request,  we  have 
extended  the  deadline  for  issuance  of 
the  final  determination  until  the  135th 
day  after  the  date  of  publication  of  this 
preliminary  determination  in  the 
Federal  Register  and  have  extended 
provisional  measiues  to  no  longer  than 
six  months. 

Period  of  Investigation 

The  POI  is  July  1,  2000,  through  June 
30,  2001.  This  period  corresponds  to  the 
four  most  recent  completed  fiscal 


'On  December  5.  2001.  the  petitioners  further 
alleged  that  there  was  a  reasonable  basis  to  believe 
or  suspect  that  critical  circumstances  exist  with 
respect  to  imports  of  wire  rod  from  Brazil, 
Germany.  Mexico,  Moldova.  Turkey,  and  Ukraine. 


quarters  prior  to  the  month  of  the  filing 
of  the  petition  (i.e.,  August  2001). 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel:  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead.  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excludea  frtim  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  Grade  1080  tire 
cord  quality  wire  rod  measuring  5.0  mm 
or  more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  haviAg  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  nma;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminimi,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

Tms  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  Grade  1080  tire  bead 
quality  wii-e  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 


114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum. 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010.  7213.91.3090. 
7213.91.4510.  7213.91.4590, 
7213.91.6010.  7213.91.6090, 
7213.99.0031.  7213.99.0038. 
7213.99.0090,  7227.20.0010, 
7227.20.t)020,  7227.20.0090. 
7227.20.0095.  7227.90.6051, 
7227.90.6053,  7227.90.6058.  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

See  Carbon  and  Certain  Alloy  Steel 
Wire  Rod:  Requests  for  exclusion  of 
various  tire  cord  quality  wire  rod  and 
tire  bead  quality  wire  rod  products  from 
the  scope  of  antidumping  duty  (Brazil, 
Canada,  Egypt.  Germany,  Indonesia. 
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Mexico.  Moldova.  South  Africa, 
Trinidad  and  Tobago,  Ukraine,  and 
Venezuela)  and  countervailing  duty 
(Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey)  investigations. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  the 
respondent  covered  by  the  description 
in  the  Scope  of  Investigation  section, 
above,  and  sold  in  Trinidad  and  Tobago 
during  the  POI  are  considered  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  have 
relied  on  eight  criteria  to  match  U.S. 
sales  of  subject  merchandise  to 
comparison-market  sales  of  the  foreign 
like  product  or  constructed  value  (CV): 
grade  range,  carbon  content  range, 
siuface  quality,  deoxidation.  maximum 
total  residual  content,  heat  treatment, 
diameter  range,  and  coating.  These 
characteristics  have  been  weighted  by 
the  Department  where  appropriate. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  made 
in  the  ordinary  course  of  trade  to 
compare  to  U.S.  sales,  we  compared 
U.S.  sales  to  the  next  most  similar 
foreign  like  product  on  the  basis  of  the 
characteristics  listed  above. 
I  On  January  8  and  March  14,  2002,  the 
petitioners  submitted  conunents 
questioning  the  appropriateness  of  CIL's 
designation  of  certain  U.S.  sales  as  sales 
of  non-prime  merchandise  and  asked 
the  Department  to  consider  all 
merchcmdise  sold  in  the  United  States 
as  prime.  CIL  had  originally  requested 
that  the  Department  excuse  it  from 
reporting  these  sales  as  they  constituted 
a  very  small  percentage  of  U.S.  sales  and 
because  there  were  no  sales  of  non- 
prime  merchandise  in  the  home  market. 
The  Department  denied  that  request. 
See  Department's  January  4,  2002, 
memorandum  from  Tisha  Loeper-Viti  to 
Gary  Taverman.  In  consideration  of  the 
information  currently  on  the  record 
regarding  this  merchandise,  the 
Department  has  accepted  these  sales' 
present  designation  as  non-prime  for 
purposes  of  the  preliminary 
determination. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 
wire  rod  from  Trinidad  and  Tobago 
were  made  in  the  United  States  at  LTFV, 
we  compared  the  export  price  (EP)  and 
the  constructed  export  price  (CEP)  to  the 
normal  value  (NV).  as  described  in  the 
Export  Price  and  Constructed  Export 
Price  and  Normal  Value  sections  of  this 
notice.  In  accordance  with  section 
I77A(d)(l)(A)(i)  of  the  Act.  we 
calculated  wei^ted-average  EPs  and 


CEPs.  We  compared  these  to  weighted- 
average  home  market  prices,  or  to  CV, 
as  appropriate. 

Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
used,  as  appropriate,  EP  or  CEP  as 
defined  in  sections  772(a)  and  772(b)  of 
the  Act,  respectively.  Section  772(a)  of 
the  Act  defines  EP  as  the  price  at  which 
the  subject  merchandise  is  first  sold  (or 
agreed  to  be  sold)  before  the  date  of 
importation  by  the  producer  or  exporter 
outside  of  the  United  States  to  an 
imaffiliated  purchaser  in  the  United 
States  or  to  an  unaffiliated  purchaser  for 
exportation  to  the  United  States,  as 
adjusted  under  subsection  772(c)  of  the 
Act 

Section  772(b)  of  the  Act  defines  CEP 
as  the  price  at  which  the  subject 
merchandise  is  first  sold  in  the  United 
States  before  or  after  the  date  of 
importation,  by  or  for  the  accoimt  of  the 
producer  or  exporter  of  such 
merchandise,  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  an 
unaffiliated  purchaser,  as  adjusted 
under  subsections  772(c)  and  (d)  of  the 
Act.  We  based  CEP  on  the  applicable 
terms  of  sale  through  Ispat  North 
America  Inc.  (INA),  Ispat  Inland  Bar 
Products,  a  division  of  Ispat  Inland  Inc. 
(Inland  Bar),  or  Walker  Wire  (Ispat)  Inc. 
(Walker  Wire),  CIL's  affiliated  sellers  in 
the  United  States. 

We  calculated  EP  and  CEP,  as 
appropriate,  based  on  the  packed  prices 
charged  to  the  first  unaffiliated 
customer  in  the  United  States. 

In  accordance  with  section  772(c)(2) 
of  the  Act,  we  calculated  the  EP  and 
CEP  by  deducting  movement  expenses, 
including  inland  freight,  ocean  freight, 
marine  insurance.  U.S.  inland  freight, 
and  duties,  where  appropriate. 

Section  772(d)(1)  of  the  Act  provides 
for  additional  adjustments  to  calculate 
CEP.  Accordingly,  where  appropriate, 
we  deducted  indirect  selling  expenses, 
direct  selling  expenses  (credit,  warranty, 
and  cleaning  and  coating  expenses 
directly  linked  to  sales  transactions) 
related  to  commercial  activity  in  the 
United  States.  Pursuant  to  section 
772(d)(3)  of  the  Act,  where  applicable, 
we  made  an  adjustment  for  CEP  profit. 

The  petitioners  have  commented  that 
many  sales  in  CIL's  U.S.-market 
database  are  missing  the  date  that  the 
merchandise  entered  the  United  States 
(field  ENTRYDTU).  The  petitioners  have 
asked  the  Department  to  assign  values 
for  those  that  are  missing  by  using  facts 
available.  CIL  has  provided  this  date  for 
CEP  sales  made  by  two  of  its  U.S. 
affiliates,  INA  and  Inland  Bar,  and  used 
it  in  the  calculation  of  inventory 


carrying  costs  both  in  the  country  of 
exportation  and  in  the  United  States. 
For  sales  by  CIL's  third  U.S.  affiliate. 
Walker  Wire,  CIL  calculated  inventory 
carrying  costs  using  a  different 
methodology,  one  based  on  the  average 
niunber  of  days  the  merchandise  spent 
in  inventory  in  the  United  States,  and 
did  not  provide  an  entry  date  for  these 
sales.  The  Department  has  reviewed  the 
methodologies  used  by  the  respondent 
to  calculate  inventory  carrying  costs  and 
finds  preliminarily  that,  based  on  the 
information  currently  on  the  record, 
they  are  appropriate.  Thus,  it  is  not 
necessary  to  assign  entry  dates  to  sales 
by  Walker  Wire  using  facts  available. 

Normal  Value 

A.  Selection  of  Comparison  Markets 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient 
quantities  (or  value,  if  quantity  is 
inappropriate),  that  the  time  of  the  sales 
reasonably  corresponds  to  the  time  of 
the  sales  used  to  determine  EP  or  CEP, 
and  that  there  is  no  particular  market- 
situation  that  prevents  a  proper 
comparison  with  the  EP  or  CEP.  The 
statute  contemplates  that  quantities  (or 
value)  will  normally  be  considered 
insufficient  if  they  are  less  than  five 
percent  of  the  aggregate  quantity  (or 
value)  of  sales  of  the  subject 
merchandise  to  the  United  States.  See 
section  773(a)(l)(C)(iii). 

We  foimd  that  CIL  had  a  viable  home 
market  for  steel  wire  rod.  CIL  submitted 
home  market  sales  data  for  purposes  of 
the  calculation  of  NV. 

In  deriving  NV,  we  made  adjustments 
as  detailed  in  the  Calculation  of  Normal 
Value  Based  on  Home  Market  Prices 
section  below. 

The  petitioners  have  asked  the 
Department  to  reject  CIL's  reported 
payment  dates  and  disallow  any 
adjustment  for  credit  expenses  in  the 
home  mcirket.  CIL  did  not  report  the 
actual  date  that  payment  was  received 
but  rather,  provided  an  "effective" 
payment  date  for  each  sale,  in 
accordance  vdth  the  applicable  payment 
terms,  in  order  to  calculate  the  proper 
credit  expense,  if  any.  Upon  carefiJ 
review  of  CIL's  methodology  and  all 
relevant  information  on  the  record,  the 
Department  accepts  CIL's  methodology 
for  purposes  of  the  preliminary 
determination  and  finds  that  the 
reported  credit  expenses  accurately 
reflect  CIL's  imputed  credit  expenses. 
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B.  Cost  of  Production  Analysis 

Based  on  allegations  contained  in  the 
petition,  and  in  accordance  with  section 
773(b)(2)(A){i)  of  the  Act.  we  found 
reasonable  grounds  to  believe  or  suspect 
that  steel  wire  rod  sales  were  made  in 
Trinidad  and  Tobago  at  prices  below  the 
cost  of  production  (COP).  See  Initiation 
Notice.  As  a  result,  the  Department  has 
conducted  an  investigation  to  determine 
whether  CIL  made  home  market  sales  at 
prices  below  its  COP  during  the  POI, 
within  the  meaning  of  section  773(b)  of 
the  Act.  We  conducted  the  COP  analysis 
described  below. 

1 .  Calculation  of  Cost  of  Production 

In  accordance  with  section  773(b)(3) 
of  the  Act.  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of  CIL's 
cost  of  materials  and  fabrication  for  the 
foreign  like  product,  plus  amounts  for 
the  home  market  general  and 
administrative  (G&A)  expenses, 
including  interest  expenses,  selling 
expenses,  and  packing  expenses. 

We  relied  on  the  COP  data  based  on 
Trinidad  and  Tobago  GAAP  submitted 
by  CIL  in  its  cost  questionnaire 
responses  except  for  the  following 
adjustments: 

a.  We  denied  an  adjustment  submitted 
by  CIL  that  had  decreased  CIL's  reported 
total  cost  of  manufacturing  for  iron  ore 
purchased  from  an  affiliated  party.  For 
further  details,  see  memorandum  from 
Robert  B.  Greger  to  Neal  M.  Halper:  Cost 
of  Production  and  Constructed  Value 
Calculation  Adjustments  for  the 
Preliminary  Determination,  dated  April 

2,  2002  (Cost  Memorandum). 

b.  We  adjusted  CIL's  submitted  G&A 
expenses  to  correct  for  a  double-counted 
deduction  for  net  foreign  exchange  gains 
on  accounts  payable.  In  addition,  we 
adjusted  total  G&A  to  include  sundry 
income  and  expenses  and  gains  on  the 
sale  of  assets,  and  exclude  foreign 
exchange  gains  on  accounts  receivable 
and  cash.  For  further  details,  see  the 
Cost  Memorandum. 

2.  Test  of  Home  Market  Sales  Prices 

We  compared  the  adjusted  weighted- 
average  COP  to  the  home  market  sales 
of  the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Act.  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP 
within  an  extended  period  of  time  (i.e.. 
a  period  of  one  year)  in  substantial 
quantities  and  whether  such  prices  were 
sufficient  to  permit  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
On  a  model-specific  basis,  we  compared 
the  revised  COP  to  the  home  market 
prices,  less  any  applicable  movement 
charges,  discounts  and  rebates. 


3.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP.  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities,"  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP.  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  In  such  cases,  because  we 
compared  prices  to  POI  average  costs, 
pursuant  to  section  773(b)(2)(D)  of  the 
Act,  we  also  determined  that  such  sales 
were  not  made  at  prices  that  would 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time.  Therefore,  we 
disregarded  these  below  cost  sales. 

We  found  that,  for  certain  models  of 
steel  wire  rod,  more  than  20  percent  of 
the  home  market  sales  were  made 
within  an  extended  period  of  time  at 
prices  less  than  the  COP.  Further,  the 
prices  did  not  provide  for  the  recovery 
of  costs  within  a  reasonable  period  of 
time.  We  therefore  disregarded  these 
below-cost  sales  and  used  the  remaining 
sales  as  the  basis  for  determining  NV,  in 
accordance  with  section  773(b)(1)  of  the 
Act. 

C.  Calculation  of  Normal  Value  Based 
on  Home  Market  Prices 

We  based  home  market  prices  on  the 
packed  prices  to  unaffiliated  purchasers 
in  Trinidad  and  Tobago.  We  adjusted 
the  starting  price  for  foreign  inland 
freight  pursuant  to  section 
773{a)(6)(B)(ii)  of  the  Act.  In  addition, 
for  comparisons  made  to  EP  sales,  we 
made  adjustments  for  differences  in 
circumstances  of  sale  (COS)  pursuant  to 
section  773(a)(6)(C)(iii)  of  the  Act.  We 
made  COS  adjustments  by  deducting 
direct  selling  expenses  incurred  for 
home  market  sales  (credit  expense  and 
warranty)  and  adding  U.S.  direct  selling 
expenses  (credit,  warranty,  and  cleaning 
and  coating  expenses  directly  linked  to 
sales  transactions).  For  comparisons 
made  to  CEP  sales,  we  did  not  add  U.S. 
direct  selling  expenses.  No  other 
adjustments  to  NV  were  claimed  or 
allowed. 

We  found  comparable  sales  in  the 
home  market  for  all  U.S.  sales. 
Therefore,  we  did  not  use  constructed 
value  as  a  basis  for  normal  value,  for 
purposes  of  the  preliminary 
determination. 

We  note  that  CIL,  in  its  February  25, 
2002.  submission,  argued  that  certain 


home  market  sales  were  outside  the 
ordinary  course  of  trade.  However,  upon 
examining  the  information  provided  on 
the  record,  we  have  preliminarily 
determined  that  these  sales  are  in  the 
ordinary  course  of  trade  and  have, 
therefore,  included  these  sales  in  our 
margin  calculation.  For  further  details, 
see  the  Department's  Preliminary 
Determination  Regarding  Ordinary 
Course  of  Trade  memorandum  fttjm 
Gary  Taverman  to  Bernard  T.  Carreau. 
dated  April  2,  2002. 

D.  Level  of  Trade/Constructed  Export 
Price  Offset 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  SG&A  expenses  and 
profit.  For  EP  sales,  the  U.S.  LOT  is  also 
the  level  of  the  starting-price  sale, 
which  is  usually  from  exporter  to 
importer.  For  CEP  transactions,  it  is  the 
level  of  the  constructed  sale  from  the 
exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP 
transactions,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison  market 
sales  are  at  a  different  LOT  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  a  level-of-trade 
adjustment  under  section  773(a)(7)(A)  of 
the  Act.  For  CEP  sales,  if  the  NV  level 
is  more  remote  from  the  factory  than  the 
CEP  level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  NV  and  CEP  affects 
price  comparability,  we  adjust  NV 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP-offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa. 
62  FR  61731,  61733.  61746  (November 
19. 1997). 

In  implementing  these  principles  in 
this  investigation,  we  obtained 
information  ftt)m  CIL  about  the 
marketing  stages  involved  in  the 
reported  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 
activities  performed  by  CIL  for  each 
chaimel  of  distribution.  In  identifying 
levels  of  trade  for  EP  and  home  market 


17384 


Federal  Register /Vol.  67,  No.  69  /  Wednesday.  April  10.  2002 /Notices 


Parties  should  confirm  by  telephone  the     Germany  (wire  rod)  is  being  sold,  or  is        cord  wire  rod  and  1080  ^ade  tire  bead 

J        r  .....        ...    .L-iinUwH  .<>tatR.«!at      wire  rod.  Additionally,  the  tire 


-*  »!-_  L :. 


«L-««l«f  tn   r\a 


~,}A 


Federal  Register /Vol.  67,  No.  69  /  Wednesday,  April  10,  2002 /Notices 


17383 


sales  we  considered  the  selling 
functions  reflected  in  the  starting  price 
before  any  adjustments.  For  CEP  sales, 
we  considered  only  the  selling  activities 
reflected  in  the  price  after  the  deduction 
of  expenses  pursuant  to  section  772(d) 
of  the  Act. 

In  the  home  market,  CIL  reported 
sales  to  end  users  as  its  only  channel  of 
distribution.  In  the  U.S.  market,  CIL 
reported  sales  through  two  channels  of 
distribution,  one  involving  sales  made 
directly  by  CIL  to  end  users  and. 
occasionally,  trading  companies,  and 
the  second  involving  sales  made  by 
CIL's  affiliated  U.S.  resellers  to  end 
users.  We  have  determined  that  the 
sales  made  by  CIL  directly  to  U.S. 
customers  are  EP  sales  and  those  made 
by  CIL's  affiliated  U.S.  resellers 
constitute  CEP  sales. 

We  found  the  home  market  and  EP 
sales  to  be  at  the  same  LOT.  CIL's  EP 
sales  and  home  market  sales  were  both 
made  primarily  to  end-users.  In  both 
cases,  the  selling  functions  performed 
by  CIL  were  almost  identical  in  both 
markets.  Other  than  freight  &  delivery 
arrangement,  which  was  only  provided 
for  U.S.  sales,  and  sales  force 
development,  which  was  only  provided 
in  the  home  market,  in  both  markets  CIL 
provided  services  such  as:  strategic  and 
economic  planning,  sales  forecasting, 
solicitation  of  orders,  technical  advice, 
price  negotiation,  processing  purchase 
orders,  invoicing,  extending  credit, 
managing  accounts  receivable,  and 
making  arrangements  for  warranty 
related  to  sales.  It  was  therefore 
unnecessary  to  make  any  level-of-trade 
adjustment  for  comparison  of  EP  and 
home  market  prices. 

CIL  makes  CEP  sales  to  the  United 
States  through  its  affiliates,  INA.  Inland 
Bar.  and  Walker  Wire.  Sales  through 
CIL's  affiliates  are  normally  made  to 
unrelated  end-users  in  the  U.S.  market. 
CIL's  affiliates  perform  all  of  the  selling 
functions,  such  as  making  freight  and 
delivery  arrangements,  sales  force 
development,  market  research, 
solicitation  of  orders,  technical  advice, 
negotiating  prices,  invoicing,  acting  as 
mill  and  customer  liaison,  repairing  and 
cleaning  coils,  and  making 
arrangements  for  warranty  related  to 
sales.  However,  because  in  our  LOT 
analysis  for  CEP  sales  we  only  consider 
the  selling  activities  reflected  in  the 
price  after  the  deduction  of  the  expenses 
incurred  by  the  U.S.  affiliate,  the  record 
indicates  that  for  CIL's  CEP  sales  there 
are  substantially  fewer  services 
performed  than  for  the  sales  in  its  home 
market.  Therefore,  we  have  determined 
that  CIL's  home  market  sales  are  made 
at  a  different,  and  more  advanced,  stage 


of  marketing  than  the  LOT  of  the  CEP 
sales. 

Accordingly,  we  determined  that  a 
level-of-trade  adjustment  may  be 
appropriate  when  comparing  to  CEP 
sales.  However,  the  data  available  do 
not  permit  a  determination  that  there  is 
a  pattern  of  consistent  price  differences 
between  sales  at  different  levels  of  trade 
in  the  home  market,  as  there  is  only  one 
level  of  trade  in  the  home  market. 
Therefore,  because  CIL's  home  market 
sales  are  made  at  a  different,  and  more 
advanced,  stage  of  marketing  than  the 
LOT  of  the  CEP  sales,  we  have  made  a 
CEP  offset  to  CIL's  NV  in  accordance 
with  section  773(a)(7)(B)  of  the  Act. 
This  offset  is  equal  to  the  amount  of 
indirect  expenses  incurred  in  the  home 
market  not  exceeding  the  amount  of  the 
deductions  made  from  the  U.S.  price  in 
accordance  with  772(d)(1)(D)  of  the  Act. 

Currency  Conversions 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773 A  of  the  Act  based  on  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales, 
as  obtained  from  the  Federal  Reserve 
Bank  (the  Department's  preferred  source 
for  exchange  rates). 

Verification 

In  accordance  with  section  782(i)  of 
the  Act.  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Final  Critical  Circumstances 
Determination 

We  will  make  a  final  determination 
concerning  critical  circumstances  in  this 
case  when  we  make  our  final 
determination  regarding  sales  atXTFV 
in  this  investigation,  which  will  be  no 
later  than  135  days  after  the  publication 
of  this  notice  in  the  Federal  Register. 

Suspension  of  Liquidation 

Because  of  our  preliminary 
affirmative  criticsJ  circumstances 
finding  in  this  case,  we  are  directing  the 
Customs  Service  to  suspend  liquidation 
of  any  unliquidated  entries  of  steel  wire 
rod  from  Trinidad  and  Tobago  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  which 
is  90  days  prior  to  the  date  on  which 
this  notice  is  published  in  the  Federal 
Register.  We  are  instructing  the 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  NV  exceeds  the  EP  or  CEP.  as 
indicated  in  the  chart  below  for  imports 
from  Trinidad  and  Tobago.  These 
instructions  suspending  liquidation  will 
remain  in  effect  until  further  notice. 


The  weighted-average  dumping 
margins  are  provided  below: 


Manufacturer/exporter 

Margin 
(percent) 

Caribt)ean  Ispat  Limited  

All  Others 

12.38 
12.38 

Disclosure 

The  Department  will  normally 
disclose  calculations  performed  within 
five  days  of  the  date  of  publication  of 
this  notice  to  the  parties  of  the 
proceeding  in  this  investigation  in 
accordance  with  19  CFR  351.224(b). 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final  antidumping 
determination  is  affirmative,  the  ITC 
will  determine  whether  the  imports 
covered  by  that  determination  are 
materially  injuring,  or  threaten  material 
injury,  to  the  U.S.  industry.  The 
deadline  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  this  preliminary  determination 
or  45  days  after  the  date  of  our  final 
determination. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  verification 
reports.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Further,  we  would 
appreciate  it  if  parties  submitting 
written  comments  would  provide  on 
diskette  to  the  Department  an  additional 
copy  of  the  public  version  of  any  such 
comments. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  If  a  request  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230.  In 
the  event  that  the  Department  receives 
requests  for  hearings  from  parties  to 
more  than  one  steel  wire  rod  case,  the 
Department  may  schedule  a  single 
hearing  to  encompass  all  those  cases. 
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Petitioners  filed  comments  on 
Saarstahl's  Sections  B.  C,  and  D 


bismuth.  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus. 


rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
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Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and777(i)(l)oftheAct. 

Dated:  April  2.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  02-8703  Filed  4-9-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[A-428-832] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Cart>on 
and  Certain  Alloy  Steel  Wire  Rod  from 
Germany 

agency:  Import  Administration,  - 
International  Trade  Administration, 
Department  of  Commerce. 
DATES:  April  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark.  Flessner,  Steve  Bezirganian,  or 
Robert  James,  at  (202)  482-6312.  (202) 
482-1131, or (202)  482-0649. 
respectively;  Antidumping  and 
Countervailing  Ehity  Enforcement  Group 
in.  Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  Part 
351  (2001). 

Preliminary  Determination 

We  preliminarily  determine  carbon 
and  certain  alloy  steel  wire  rod  from 


Germany  (wire  rod)  is  being  sold,  or  is 
likely  to  be  sold,  in  the  United  States  at 
less  than  fair  value  (LTFV).  as  provided 
in  section  733  of  the  Tariff  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

On  September  24.  2001.  the 
Department  initiated  antidumping 
investigations  of  wire  rod  from,  inter 
alia,  Germany.  See  Notice  of  Initiation 
of  Antidumping  Duty  Investigations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil,  Canada,  Egypt, 
Germany,  Indonesia,  Mexico,  Moldova, 
South  Africa.  Trinidad  and  Tobago. 
Ukraine,  and  Venezuela.  66  FR  50164 
(October  2.  2001)  {Initiation  Notice). 
Since  the  initiation  of  the  investigation 
the  following  events  have  occurred: 
In  a  letter  dated  October  9.  2001. 
petitioners  (Co-Steel  Raritan,  Inc..  GS 
Industries,  Keystone  Consolidated 
Industries,  Inc.,  and  North  Star  Steel 
Texas,  Inc.)  requested  the  scope  of  the 
investigation  be  amended  to  exclude 
high  carbon,  high  tensile  1080  grade  tire 
cord  and  tire  bead  quality  wire  rod 
actually  used  in  the  production  of  tire 
cord  and  tire  bead,  as  defined  by 
specific  dimensional  characteristics  and 
specifications. 

On  October  15,  2001,  the  United 
States  International  Trade  Commission 
(the  Commission)  notified  the 
Department  of  its  affirmative 
preliminary  injury  determination  on 
imports  of  subject  merchandise  from 
Brazil,  Canada,  Germany,  Indonesia, 
Mexico,  Moldova,  Trinidad  and  Tobago, 
and  Ukraine.  See  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  From  Brazil, 
Canada.  Egypt,  Germany,  Indonesia. 
Mexico,  Moldova,  South  Africa, 
Trinidad  and  Tobago,  Turkey.  Ukraine, 
and  Venezuela.  66  FR  54539  (October 
29,  2001). 

The  Department  issued  a  letter  on 
October  16,  2001  to  interested  parties  in 
all  of  the  concurrent  wire  rod 
investigations,  providing  an  opportimity 
to  comment  on  the  Department's 
proposed  model  match  characteristics 
and  hierarchy.  Petitioners  submitted 
comments  on  October  24,  2001.  The 
Department  also  received  comments  on 
model  matching  from  respondents 
Hylsa,  S.A.  de  C.V.,  of  Mexico,  and 
Ivaco,  Inc.  and  Ispat  Sidbec.  Inc..  both 
of  Canada. 

On  November  28.  2001,  five  U.S.  tire 
manufacturers  and  an  industry  trade 
association,  the  Rubber  Manufacturers 
Association,  submitted  a  letter  to  the 
Department  in  response  to  petitioners' 
October  9,  2001  submission  regarding 
the  exclusion  of  certain  1080  grade  tire 


cord  wire  rod  and  1080  grade  tire  bead 
wire  rod.  Additionally,  the  tire 
manufacturers  requested  clarification 
from  the  Department  if  1090  grade  wire 
rod  is  included  in  petitioners'  October 
9.  2001  scope  exclusion  request.  The 
tire  manufacturers  also  requested  an 
exclusion  from  the  scope  of  this 
investigation  for  1070  grade  wire  rod 
and  related  grades,  citing  a  lack  of 
domestic  production  capacity  to  meet 
the  requirements  of  the  tire  industry.  On 
November  28.  2001,  petitioners  further 
clarified  and  modified  their  October  9, 

2001  submission  on  the  scope  of  the 
investigations.  Finally,  on  January  21, 
2002,  Tokusen  U.S.A.,  Inc.  submitted  a 
request  that  1070  grade  tire  cord  wire 
rod,  and  tire  cord  wire  rod  generally,  be 
excluded  from  the  scope  of  the 
antidimiping  and  countervailing  duty 
investigations. 

The  petitioners  filed  a  request  with 
the  Department  on  January  17.  2002  to 
extend  the  deadline  for  the  issuance  of 
the  preliminary  determination  by  30 
days.  On  January  28.  2002,  the 
Department  published  in  the  Federal 
Register  the  notice  postponing  the 
preliminary  determination  to  March  13. 

2002  [see  Notice  of  Postponement  of 
Preliminary  Antidumping  Duty 
Determinations:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  From  Brazil. 
Canada.  Germany.  Indonesia.  Mexico, 
Moldova.  Trinidad  and  Tobago,  and 
Ukraine,  67  FR  3877).  On  March  4, 
2002,  petitioners  submitted  a  letter  to 
the  Department  requesting  that  the 
Department  extend  the  deadline  for 
issuance  of  the  preliminary 
determinations  by  an  additional  20 
days.  In  response,  the  Department 
published  in  the  Federal  Register  a 
notice  postponing  the  preliminary 
determination  an  additional  20  days  to 
April  2.  2002  (see  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil,  Canada,  Germany, 
Indonesia,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine,  67  FR  11674 
(March  15.  2002)). 

On  December  6,  2001,  the  Department 
issued  all  sections  of  its  antidumping 
duty  questionnaire  to  Saarstahl  AG 
(Saarstahl),  the  sole  respondent  in  this 
investigation.  On  December  20,  2001, 
the  Department  received  Saarstahl's 
response  to  Section  A  of  the 
questionnaire.  On  January  2,  2002, 
petitioners  filed  comments  on 
Saarstahl's  Section  A  response. 
Saarstahl  filedits  response  to  sections 
B,  C,  and  D  ofthe  questionnaire  on  ^ 
January  10,  2002.  On  February  1,  2002, 
Saarstahl  responded  to  the  Department's 
supplemental  Section  A  questionnaire. 
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Petitioners  filed  comments  on 
Saarstahl's  Sections  B.  C,  and  D 
response  on  February  5,  2002.  and  on 
the  company's  supplemental  Section  A 
response  on  February  14,  2002.  On 
February  19,  2002,  the  Department 
issued  a  supplemental  questionnaire  for 
Saarstahl's  Sections  B  and  C  responses 
and  for  Saarstahl's  February  1,  2002 
supplemental  Section  A  response.  On 
February  27,  2002,  the  Department 
issued  a  supplemental  questionnaire  for 
Saarstahl's  Section  D  response. 
Saarstahl  filed  its  Sections  B  and  C 
supplemental  response  on  March  15, 
2002:  its  Section  D  supplemental 
response  followed  on  March  25,  2002. 

On  December  5,  2001,  petitioners 
alleged  there  was  a  reasonable  basis  to 
believe  or  suspect  critical  circumstances 
exist  with  respect  to  the  antidumping 
investigations  of  steel  wire  rod  from 
Brazil,  Germany,  Mexico,  Moldova  and 
Ukraine.  Petitioners  added  Trinidad  and 
Tobago  to  the  allegation  in  a  subsequent 
letter  dated  December  21,  2001.  On 
February  4,  2002,  the  Department  issued 
its  preliminary  affirmative 
determination  of  critical  circimistances. 
For  a  complete  discussion  of  these 
preliminary  findings.see  Carbon  and 
Alloy  Steel  Wire  Rod  From  Germany, 
Mexico,  Moldova,  Trinidad  and  Tobago, 
and  Ukraine:  Notice  of  Preliminary 
Determination  of  Critical 
Grcumstances,  67  FR  6224  (February 
11,2002). 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1,  2000  through  June  30,  2001.  This 
period  corresponds  to  the  foiu  most 
recent  fiscal  quarters  prior  to  the  filing 
ofthe  petition  (i.e.,  August  2001),  and 
is  in  accordance  with  section 
351.204(b)(1)  ofthe  Department's 
regulations. 

Scope  ofthe  Investigation 

The  merchandise  covered  by  these 
investigations  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 


bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  mm  or 
more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Metiiod  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
siuface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminiun,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tfre  bead  quality  rod 
is  defined  as:  (i)  grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  nun  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromiimi  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chrdmiimi  content  of  0.24  to  0.30 
percent  (if  chromiiun  is  specified). 

"The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  vrire  for  use  in  other 


rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circimistances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical    . 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  imder  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.94.4590, 
7213.91.6010,  7213.91.6090. 
7213.99.0031,  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095,  7227.90.6051, 
7227.90.6053,  7227.90.6058,  and 
'7227.90.6059  ofthe  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 
See  the  Department's  scope 
memorandimi,  "Carbon  and  Certain 
Alloy  Steel  Wire  Rod:  Requests  for 
exclusion  of  various  tire  cord  quality 
wire  rod  and  tire  bead  quality  wire  rod 
products  from  the  scope  of  antidimiping 
duty  (Brazil,  Canada,  Egypt,  Germany, 
Indonesia,  Mexico,  Moldova,  South 
Africa,  Trinidad  and  Tobago,  Ukraine, 
and  Venezuela)  and  countervailing  duty 
(Brazil,  Canada,  Germany.  Trinidad  and 
Tobago,  and  Turkey)  investigations," 
dated  April  2,  2002. 

Use  of  Facts  Available 

Section  776(a)(2)  of  the  Tariff  Act 
provides  that  if  any  interested  party:  (A) 
withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  by  the 
deadlines  for  submission  of  the 
information  or  in  the  form  or  manner 
requested;  (C)  significantly  impedes  an 
antidumping  investigation;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified,  the 
Department  shall,  subject  to  section 
782(d),  use  the  facts  otherwise  available 
in  making  its  determination. 
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Section  782(d)  of  the  Tariff  Act 
requires  the  Department  to  "promptly 
inform"  a  respondent  of  the  nature  of 
any  deficiencies  found  in  its  response 
and  to  "provide  that  person  with  an 
opportimity  to  remedy  or  explain  the 
deficiency  in  light  of  the  time  limits 
established  for  the  completion  of 
investigations  ...  ."To  the  extent  the 
respondent  foils  to  address  the 
deficiencies,  and  subject  to  section 
782(e),  the  Department  may  disregard 
all  or  part  of  the  response.  Section 
782(e)  provides  the  Department  shall 
not  decline  to  consider  information 
deemed  deficient  imder  section  782(d) 
if:  (1)  the  information  is  submitted  by 
the  deadline  established  for  its 
submission;  (2)  the  information  can  be 
verified;  (3)  the  information  is  not  so 
incomplete  that  it  cannot  serve  as  a 
reliable  basis  for  reaching  the  applicable 
determination;  (4)  the  interested  party 
has  demonstrated  it  acted  to  the  best  of 
its  ability  in  providing  the  information 
and  meeting  the  requirements 
established  by  the  Department  with 
respect  to  the  information;  and  (5)  the 
information  can  be  used  without  undue 
difficulties. 

Finally,  section  776(b)  of  the  Tariff 
Act  provides  that  adverse  inferences 
may  be  used  in  selecting  the  facts 
otherwise  available  when  a  party  has 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with 
requests  for  information.  See  also 
Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Rep.  No. 
103-316,  vol.  1.  at  870  (1994)  (SAA). 

Although  Saarstahl  responded  to  the 
Department's  original  and  supplemental 
questionnaires,  the  company's  initial 
responses  were  deficient  in  certain 
respects.  Specifically,  Saarstahl  failed  to 
provide  requested  sample  sales 
dociunentation,  or  to  provide 
worksheets  and  supporting  documents 
indicating  its  derivation  of  various 
reported  expenses.  In  addition. 
Saarstahl  failed  to  provide  information 
in  the  form  requested  pertaining  to 
certain  expenses  incurred  on  both  its 
home  market  and  U.S.  sales  which  is 
essential  to  oiu  calculations.  For 
example.  Saarstahl  has  not  provided 
movement  expenses,  packing  expenses, 
and  certain  other  expenses  in  the  form 
or  manner  requested.  Despite  our 
request  that  Saarstahl  report  transaction- 
specific  movement  expenses,  for 
example,  Saarstahl  reported  many  of  its 
home  market  and  U.S.  movement 
expenses  based  upon  "estimated  freight 
expenses  (Fracht-Riicksteltung) 
calculated  at  the  time  of  sale  for  each 
invoice."  Saarstahl's  January  22.  2002 
Section  B  response  at  B-21.  This 
involved  inland  plant-to-warehouse  and 


plant-to-customer  freight,  and 
warehousing  expenses  in  the  home 
market.  For  U.S.  sales,  the  Fracht- 
Riickstellung  included  foreign  inland 
freight,  frei^t  to  the  port,  ocean  freight, 
inland  and  marine  insurance.  U.S. 
customs  duties  and.  where  applicable, 
warehousing  expenses.  Saarstahl  has  yet 
to  provide  the  requested  actual  expenses 
or  supporting  dociunentation  (for 
example,  tariff  schedules  or  contracts 
demonstrating  the  freight  rates  in  effect 
during  the  POI).  Furthermore,  Saarstahl 
has  not  explained  fully  its  original 
allocations  based  upon  the  Fracht- 
Riickstellung,  or  provided  the 
Department  the  means  of  establishing 
independently  the  validity  of  the 
underlying  estimates.  (For  further 
details  of  these  deficiencies,  see  the 
Preliminary  Analysis  Memorandum, 
dated  April  2.  2002.) 

Similarly.  Saarstahl  reported  identical 
packing  expenses,  by  mill,  for  both 
home  market  and  U.S.  sales,  despite 
indications  in  its  response  that  sales  for 
export  require  greater  packing  materials 
(an  intuitive  outcome,  given  the  need  to 
protect  carbon  and  alloy  steel  during 
trans-oceanic  passage).  Saarstahl  also 
did  not  provide  worksheets  supporting 
the  calculation  of  packing  costs  for  two 
of  the  three  mills  producing  subject  wire 
rod  products  during  the  POI. 

For  the  foregoing  reasons,  we  have 
determined  it  is  appropriate  to  use  the 
facts  otherwise  available  for  the 
unsupported  elements  of  Saarstahl's 
questionnaire  response,  in  accordance 
with  section  776(a)(2)(B)  of  the  Tariff 
Act.  We  issued  a  further  supplemental 
questionnaire  to  Saarstahl  on  April  2, 
2002.  aimed  at  completing  the  record 
with  respect  to  these  and  other  issues 
prior  to  our  eventual  verification  of 
Saarstahl's  responses.  Consequently,  we 
have  used  no  adverse  inference  at  this 
time  for  purposes  of  this  preliminary 
determination. 

As  non-adverse  facts  available  for  U.S. 
sales,  for  the  movement  expenses  at 
issue,  we  set  these  expenses  to  no  less 
than  the  median  value  reported  for  each 
expense;  similarly,  for  the  home  market 
we  set  the  movement  expenses  to  no 
greater  than  the  median  value  reported 
for  each  expenses.  As  to  packing 
expenses,  we  set  U.S.  packing  costs 
equal  to  the  highest  mill-specific 
packing  cost  reported  in  Saarstahl's 
Section  C  response,  and  set  home 
market  packing  equal  to  the  lowest  mill- 
specific  packing  cost  reported  in  the 
company's  Section  B  response.  For 
further  details  regarding  our  selection  of 
non-adverse  facts  available,  see  the 
Preliminary  Analysis  Memorandum.  We 
will  analyze  fully  Saarstahl's  expected 
response  to  our  March  29  supplemental 


questionnaire  and.  where  appropriate, 
will  review  our  resort  to.  and  selection 
of.  the  facts  otherwise  available. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  wire 
rod  from  Germany  to  the  United  States 
were  made  at  LTFV.  we  compared  the 
export  price  (EP)  or  constructed  export 
price  (CEP)  to  the  normal  value,  as 
described  in  the  "Export  Price  and 
Constructed  Export  Price"  and  "Normal 
Value"  sections  of  this  notice.  In 
accordance  with  section 
777A{d)(l)(A)(i)  of  the  Tariff  Act.  we 
calculated  weighted-average  EPs  or 
CEPs  for  comparison  to  normal  value. 

Transactions  Investigated 

As  stated  at  19  CFR  351.401(1).  the 
Department  normally  will  use  the 
respondent's  invoice  date  as  the  date  of 
sale  unless  another  date  better  reflects 
the  date  upon  which  the  exporter  or 
producer  establishes  the  essential  terms 
of  sale.  In  the  home  market  Saarstahl 
reported  as  date  of  sale  the  date  of  the 
invoice  between  its  sales  company  in 
Germany.  Vertriebsgesellschaft 
Saarstahl  mbH  (VGS)  and  affiliated  and 
unaffiliated  end-users.  For  all  U.S.  sales 
Saarstahl  initially  reported  as  the  date  of 
sale  the  date  of  the  invoice  issued  by 
VGS;  this  included  sales  made  through 
Saarstahl's  wholly-owned  U.S.  affiliate. 
Saarsteel,  Inc.  Saarstahl  designated 
these  sales  as  "channel  2"  sales. 
However,  in  its  supplemental  Section  C 
response  Saarstahl  reclassified  its  U.S. 
channel  2  sales  as  CEP  transactions, 
basing  its  date  of  sale  for  these 
transactions  on  the  date  of  the  invoice 
issued  by  Saarsteel.  Inc.  to  its  first 
unaffiliated  customers  in  the  United 
States.  See  Saarstahl's  March  15.  2002 
supplemental  Sections  B  and  C  response 
at  53  and  Appendix  S-32. 

We  have  examined  whether  invoice 
date,  purchase  order  date,  or  some  other 
date  best  represents  the  date  on  which 
the  essential  terms  of  sale  are 
established  for  both  home  market  and 
U.S.  sales.  Record  evidence  suggests  the 
essential  terms  of  sale  (including 
product  specifications,  quantities  and, 
most  notably,  prices)  are  subject  to 
change  up  to  the  point  of  manufacturing 
to  fill  a  given  order.  Further,  Saarstahl 
claims  the  final  price  to  the  customer 
may  change  up  to  the  point  of  invoicing. 
Therefore,  for  this  preliminary 
determination  we  have  used  tiie  invoice 
date  as  the  date  of  sale  because  this  date 
best  represents  the  date  upon  which  all 
essential  terms  of  sale  are  established. 
For  U.S.  chaimel  1  sales,  i.e..  those  not 
involving  Saarsteel.  Inc.,  we  used  the 
date  of  the  invoice  between  VGS  and  the 
unaffiliated  U.S.  customer;  for  channel 
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2  sales  through  Saarsteel,  Inc..  we  used 
the  date  of  the  invoice  between 
Saarsteel.  Inc.  and  the  first  imaffiliated 
U^.  customer. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Tariff  Act,  all  products  produced  by 
Saarstahl,  covered  by  the  description  in 
the  "Scope  of  the  Investigation"  section, 
above,  and  sold  in  Germany  during  the 
POI.  are  considered  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  the 
Department  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  of  the  characteristics  listed 
in  Appendix  V  of  the  Department's 
December  6.  2001  antidimiping 
questionnaire.  If  there  were  no  home 
market  foreign  like  products  sold  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  used  constructed  value 
(CV). 

Export  Price  and  Constructed  Export 
Price 

Saarstahl  reported  two  channels  of 
distribution  in  the  United  States, 
charmel  1  sales  negotiated  between  VGS 
in  Germany  and  the  first  unaffiliated 
U.S.  customer,  and  chaimel  2  sales, 
which  involved  its  U.S.  affiliate 
Saarsteel.  Inc.  Initially,  Saarstahl 
claimed  all  sales  through  both  channels 
as  EP  transactions.  Subsequentiy. 
Saarstahl  revisited  its  classification  of 
chaimel  2  sales,  reporting  these  as  CEP 
transactions  without  further 
explanation.  For  purposes  of  this 
preliminary  determination  we  have 
accepted  Saarstahl's  revised 
classification  of  its  sales,  and  will  treat 
Saarstahl's  channel  1  sales  as  EP 
transactions,  and  its  channel  2  sales  as 
CEP  transactions.  We  will  examine  the 
proper  classification  of  Saarstahl's  U.S. 
sales  during  our  upcoming  verification 
of  the  respondent's  questionnaire 
response. 

We  calculated  EP  in  accordance  with 
section  772(a)  of  the  Tariff  Act.  We 
based  EP  for  Saarstahl  on  packed  prices 
to  unaffiliated  purchasers  in  the  United 
States.  In  accordance  with  section 
772(c)(2),  and  where  appropriate,  we 
made  deductions  from  the  starting  price 
for  movement  expenses,  including 
foreign  inland  freight,  foreign  brokerage 
and  handling,  international  freight, 
marine  insurance.  U.S.  brokerage  and 
handling.  U.S.  inland  freight  and 
insurance,  U.S.  customs  duties, 
warehousing  expenses  and  other  U.S. 
movement  expenses. 


With  respect  to  Saarstahl's  U.S. 
channel  2  sales,  we  accepted  Saarstahl's 
classification  of  these  transactions  as 
CEP  sales  because  its  U.S.  affiliate 
Saarsteel,  Inc.  invoiced  U.S.  customers, 
received  payment  for  subject 
merchandise,  and  performed  other 
functions,  including,  for  example, 
warehousing,  and  financing  of  accounts 
receivable  for  warehouse  sales. 
Consistent  with  the  ruling  of  the  Court 
of  Appeals  for  the  Federal  Circuit 
(Federal  Circuit)  in  AK  Steel  Corp.  v. 
United  States,  226  F.3d  1361  (Fed.  Cir. 
2000),  we  preliminarily  determine  all 
Saarstahl's  chaimel  2  sales  (i.e.,  those 
through  Saarsteel.  Inc.)  are  properly 
classified  as  CEP  transactions. 

We  based  CEP  on  packed  prices  to 
unaffiliated  purchasers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  for 
reported  foreign  inland  freight  and 
insurance,  foreign  brokerage  and 
handling,  international  freight,  marine 
insurance,  U.S.  brokerage  and  handling. 
U.S.  inland  freight  and  insurance.  U.S. 
customs  duties,  warehousing  expenses 
and  other  U.S.  movement  expenses.  In 
accordance  with  section  772(d)(1)  of  the 
Tariff  Act.  we  deducted  those  selling 
expenses  associated  with  economic 
activities  in  the  United  States,  including 
direct  selling  expenses  (imputed  credit 
expenses),  and  indirect  selling 
expenses.  For  CEP  sales  we  also  made 
an  adjustment  for  profit  in  accordance 
with  section  772(d)(3)  of  the  Tariff  Act. 

Normal  Value 

Selection  of  Comparison  Market 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
normal  value  (NV)  (i.e..  whether  the 
aggregate  quantity  of  the  foreign  like 
product  is  equal  to  or  greater  than  five 
percent  of  the  aggregate  quantity  of  U.S. 
sales),  we  compared  Saarstahl's  volume 
of  home  market  sales  of  the  foreign  like 
product  to  the  volume  of  U.S.  sales  of 
the  subject  merchandise,  in  accordance 
wiUi  section  773(a)(1)  of  the  Tariff  Act. 
Since  Saarstahl's  aggregate  quantity  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  quantity  of  U.S.  sales  of  the 
subject  merchandise,  we  determined  the 
home  market  was  viable  for  Saarstahl. 
Therefore,  we  have  based  NV  on  home 
market  sales  in  the  usual  quantities  and 
in  the  ordinary  course  of  trade. 

A£Bliated  Party  Transactions  and 
Arm's  Length  Test 

Saarstahl  reported  sales  to  its 
affiliated  customers,  claiming  these 
firms  consumed  the  foreign  like  product 


to  produce  merchandise  not  subject  to 
this  investigation.  To  test  whether  these 
sales  were  made  at  arm's  length  prices, 
the  Department  compared,  on  a  model- 
specific  basis,  the  prices  of  sales  to 
affiliated  customers  with  sales  to 
unaffiliated  customers,  net  of  all 
movement  expenses,  discounts,  direct 
selling  expenses,  billing  adjustments, 
commissions,  and  packing.  Where,  for 
the  tested  models  of  the  foreign  like 
product,  prices  to  the  affiliated  party 
were  on  average  99.5  percent  or  more  of 
the  price  to  imaffiliated  parties,  the 
Department  determined  that  sales  made 
to  the  affiliated  party  were  at  arm's 
length.  See  19  CFR  351.403(c);  see  also 
Antidumping  Duties;  Countervailing 
Duties:  Final  Rule,  62  FR  27296,  27355 
(May  19. 1997). 

If  these  affiliated  party  sales  satisfied 
the  arm's  length  test,  we  used  them  in 
our  analysis.  Sales  of  the  foreign  like 
product  to  affiliated  customers  in  the 
home  market  which  were  not  made  at 
arm's  length  prices  were  excluded  from 
our  analysis  because  we  considered 
them  to  be  outside  the  ordinary  course 
of  trade.  See  19  CFR  351.102. 

Cost  of  Production  Analysis 

Based  on  our  analysis  of  the  cost 
allegations  submitted  by  the  petitioners 
in  the  original  petition,  in  accordance 
with  section  773(b)(2)(A)(i)  of  the  Tariff 
Act,  the  Department  found  reasonable 
groimds  to  believe  or  suspect  that 
German  producers  had  made  sales  of 
wire  rod  in  the  home  market  at  prices 
below  the  cost  of  producing  the 
merchandise.  As  a  result,  the 
Department  initiated  an  investigation  to 
determine  whether  respondents  made  . 
home  market  sales  during  the  POI  at 
prices  below  their  cost  of  production 
(COP)  within  the  meaning  of  section 
773(b)  of  the  Tariff  Act.  We  conducted 
the  COP  analysis  described  below. 

1.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Tariff  Act,  we  calculated  a 
weighted-average  COP  based  on  the  sum 
of  Saarstahl's  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  home  market  selling, 
general,  and  administrative  expenses 
(SG&A),  including  interest  expenses, 
and  packing  costs.  The  Department 
relied  upon  the  COP  data  submitted  by 
Saarstahl  on  March  25.  2002.  with  two 
exceptions:  First,  we  recalciUated 
Saarstahl's  SG&A  ratio  and.  second,  we 
adjusted  Saarstahl's  interest  expense 
ratio,  as  the  Department's  policy  is  to 
allow  short-term  interest  income  up  to. 
but  not  in  excess  of.  the  amount  of 
financial  expenses  incurred.  See  Notice 
of  Final  Determination  of  Sales  at  Less 
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Than  Fair  Value:  Static  Random  Access 
Memory  Semiconductors  Fmm  Taiwan. 
63  FR  8909.  8933  (February  23, 1998) 
{Comment  28);  see  also  the  Office  of 
Accounting's  Preliminary  Calculation 
Memorandiun,  dated  April  2.  2002. 

2.  Test  of  Home  Market  Prices 

We  compared  the  weighted-average 
COP  for  Saarstahl  to  home  market  sales 
of  the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Tariff  Act.  in 
order  to  determine  whether  these  sales 
had  been  made  at  prices  below  the  COP. 
In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
COP.  we  examined  whether  such  sales 
were  made  (i)  in  substantial  quantities 
within  an  extended  period  of  time,  and 
(ii)  at  prices  which  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(1)(A)  and  (B)  of  the  Tariff 
Act.  On  a  product-specific  basis,  we 
compared  COP  to  home  market  prices, 
less  any  applicable  movement  charges, 
billing  adjustments,  discounts  and 
rebates. 

3.  Results  of  the  Cost  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Tariff  Act,  where  less  than  twenty 
percent  of  Saarstahl's  sales  of  a  given 
product  were  at  prices  less  than  the 
COP,  we  did  not  disregard  any  below- 
cost  sales  of  that  product  because  we 
determined  the  below-cost  sales  were 
not  made  in  "substantial  quantities." 
Where  twenty  percent  or  more  of 
Saarstahl's  sales  of  a  given  product 
during  the  POI  were  at  prices  less  than 
the  COP,  we  determined  such  sales  to 
have  been  made  in  substantial 
quantities  within  an  extended  period  of 
time,  in  accordance  with  sections 
773(b)(2)(C)(i)  and  773(b)(2)(B)  of  the 
Tariff  Act.  In  such  cases,  pursuant  to 
section  773(b)(2)(D)  of  the  Tariff  Act,  we 
also  determined  such  sales  were  not 
made  at  prices  which  would  permit  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  Therefore,  we 
disregarded  the  below-cost  sales. 

Chir  cost  test  for  Saarstahl  revealed 
that  more  than  twenty  percent  of  the 
respondent's  home  market  sales  of 
certain  products  within  an  extended 
period  of  time  were  at  prices  below  their 
respective  COP.  and  such  prices  would 
not  permit  the  recover  of  ail  costs 
within  a  reasonable  period  of  time. 
Therefore,  we  disregarded  the  below- 
cost  sales  and  used  the  remaining  sales 
in  our  analysis,  in  accordance  with 
section  773(b)(1)  of  the  Tariff  Act.  See 
the  Preliminary  Analysis  Memorandum. 


Constructed  Value 

In  accordance  with  section  773(e)(1) 
of  the  Tariff  Act.  we  calculated  CV 
based  upon  the  sxmi  of  the  respondent's 
cost  of  materials,  fabrication.  SG&A, 
including  interest  expenses,  and  profit. 
In  accordance  with  section  773(e)(2)(A) 
of  the  Tariff  Act.  we  based  SG&A  and 
profit  on  the  amounts  incvured  and 
realized  by  Saarstahl  in  connection  with 
the  production  and  sale  of  the  foreign 
like  product  in  the  ordinary  course  of 
trade  for  consumption  in  the  foreign 
country.  For  selling  expenses,  we  used 
the  weighted-average  home  market 
selling  expenses  from  Saarstahl's 
Section  B  sales  listing.  We  relied  upon 
the  CV  data  the  respondent  supplied  in 
its  Section  D  supplemental 
questionnaire  response,  with  the 
modifications  noted  above. 

Price-to-Price  Comparisons 

We  based  NV  for  Saarstahl  on  prices 
of  home  market  sales  that  passed  the 
cost  test.  We  made  deductions,  where 
appropriate,  for  rebates.  We  added  any 
interest  revenue.  We  also  deducted 
foreign  inland  freight,  including  inland 
insurance,  and  warehousing  expenses, 
pursuant  to  section  773(a)(6)(B)  of  the 
Tariff  Act.  We  made  adjustments,  where 
appropriate,  for  physical  differences  in 
the  merchandise  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Tariff  Act, 
and  19  CFR  351.411.  In  accordance  with 
section  773(a)(6)(iii)  of  the  Tariff  Act 
and  19  CFR  351.410,  we  made 
circiunstance  of  sale  (COS)  adjustments 
for  commissions  and  for  imputed  credit 
expenses  less  any  interest  revenue.  We 
also  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs  in 
accordance  with  section  773(a)(6)(A) 
and  (B)  of  the  Tariff  Act. 

Prioe-to-CV  CiHnparisons 

In  accordance  with  section  773(a)(4) 
of  the  Tariff  Act.  we  based  NV  on  CV 
if  we  were  unable  to  find  a  home  market 
match  of  identical  or  similar 
merchandise  made  at  arm's  length 
prices  and  otherwise  in  the  ordinary 
course  of  trade.  Where  appropriate,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Tariff  Act. 
For  comparison  to  EP,  we  made  COS 
adjustments  by  deducting  home  market 
direct  selling  expenses  and  adding  U.S. 
direct  selling  expenses. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Tariff  Act.  to  the 
extent  practicable,  we  determine  the  NV 
based  on  sales  in  the  comparison  market 
at  the  same  level  of  trade  (LOT)  as  the 
EP  or  CEP  transaction.  The  NV  LOT  is 
that  of  the  starting-price  sales  in  the 


comparison  market  or,  when  NV  is 
based  on  constructed  value,  that  of  the 
sales  from  which  we  derive  SG&A 
expenses  and  profit.  For  EP  the  U.S. 
LOT  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from  the 
exporter  to  the  importer.  For  CEP  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer.  To 
determine  whether  NV  sales  are  at  a 
different  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
pursuant  to  section  773(a)(7)(A)  of  the 
Tariff  Act.  See  Notice  affinal 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  South  Africa, 
62  FR  61731  (November  19, 1997). 
In  determining  whether  separate 
LOTs  actually  existed  in  the  home 
market  for  Saarstahl.  we  examined 
whether  the  respondent's  sales  involved 
different  marketing  stages  (or  their 
equivalent)  based  on  the  channel  of 
distribution,  customer  categories,  and 
selling  functions  (or  services  offered)  to 
each  customer  or  customer  category  in    ^ 
both  markets.  Saarstahl  claimed  two 
LOTs  in  both  the  U.S.  and  home 
markets,  corresponding  with  the  two 
channels  of  distribution  it  identified  in 
its  response.  See  Saarstahl's  January  22, 
2002  Sections  B,  C.  and  D  Response  at 
B-18  and  C-20. 

In  examining  the  selling  activities 
associated  with  both  channels  of 
distribution,  we  note  Saarstahl  reported 
essentially  identical  selling  activities  for 
all  sales  in  both  markets,  with  one 
exception:  inventory  maintenance 
provided  for  channel  2  sales  in  the 
home  market.  See  Saarstahl's  Etecember 
20,  2001  Section  A  Response  at 
Appendix  A-9.  It  is  not  clear  from  the 
record  whether  the  inventory 
maintenance  described  for  these  home 
market  sales  is  properly  classified  as  a 
"sales  function."  With  one  exception, 
the  unaffiliated  customer  bears  all 
warehousing  expenses,  rendering  moot 
these  activities  in  our  LOT  discussion. 
For  that  one  exception,  the  warehousing 
expenses  are  negligible.  Therefore,  we 
preliminarily  find  no  significant 
differences  in  selling  functions  between 
the  different  claimed  channels  of 
distribution.  Accordingly,  for  this 
preliminary  determination,  we  find  a 
single  LOT  exists  for  all  sales  in  both 
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the  home  and  U.S.  market  and,  further, 
that  these  sales  occurred  at  the  same 
LOT.  Therefore,  we  have  not  made  a 
LOT  adjustment  to  NV  because  all 
transactions  are  deemed  at  the  same 
LOT,  and  an  adjustment  pursuant  to 
section  773(a)(7)(A)  of  the  Tariff  Act  is 
not  appropriate.  Finally,  because  we 
found  the  LOT  in  the  home  market 
matches  the  LOT  of  the  CEP 
transactions,  we  did  not  provide  a  CEP 
offset  to  normal  value  as  described  at 
section  773(a)(7)(B)  of  the  Tariff  Act. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  tbe  Federal  Reserve  Bank, 
in  accordance  with  section  773A(a)  of 
the  Tariff  Act. 

Verification 

In  accordance  with  section  782(i)  of 
the  Tariff  Act.  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Tariff  Act.  the  Department  will 
direct  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
wire  rod  from  Germany  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  after  90  days  prior  to 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  We  will  instruct 
the  U.S.  Customs  Service  to  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  preliminary  dumping 
margin  indicated  in  the  chart  below. 
This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice.  The 
weighted-average  dumping  margins  for 
this  preliminary  determination  are  as 
follows: 


Exporter/manufacturer 


Saarstahl  AG  ... 
All  Others 


Margin 


14.56 
percent 

14.56 
percent 


Commission  Notification 


I 


In  accordance  with  section  733(f)  of 
le  Tariff  Act.  we  have  notified  the 
Commission  of  our  determination.  If  our 
final  determination  is  affirmative,  the 
Commission  shall  determine,  before  the 
later  of  120  days  after  the  date  of  this 
preliminary  determination  or  45  days 
after  our  final  determination,  whether 
these  imports  are  materially  injuring,  or 
threatening  material  injury  to,  the  U.S. 
ndustry. 


\ 


Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  verification  reports. 
Rebuttal  briefs  must  be  filed  within  five 
dates  after  the  deadline  for  submission 
of  case  briefs.  A  list  of  authorities  used, 
a  table  of  contents,  and  an  executive 
summary  of  the  issues,  limited  to  five 
pages,  should  accompany  any  briefs 
submitted  to  the  Department.  In 
accordance  with  section  774  of  the 
Tariff  Act.  the  Department  will  hold  a 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  such  a  hearing,  if 
one  is  requested,  will  be  held  two  days 
after  the  deadline  for  submission  of 
rebuttal  briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington,  DC  20230.  In 
the  event  the  Department  receives 
requests  for  hearings  from  parties  to 
several  wire  rod  cases,  the  Department 
may  schedule  a  single  hearing  to 
encompass  all  those  cases.  Parties 
should  confirm  by  telephone  or 
electronic  mail  the  time.  date,  and  place 
of  the  hearing  at  least  48  hoiu-s  before 
the  scheduled  time.  Interested  parties 
who  wish  to  request  a  hearing,  or 
participate  if  one  is  requested,  must 
submit  a  written  request  within  30  days 
of  the  publication  of  this  notice. 
Requests  should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  At  any  hearing 
each  party  may  make  an  affirmative 
presentation  only  on  issues  raised  in 
that  party's  case  brief,  and  may  make  a 
rebuttal  presentation  only  on  arguments 
raised  in  that  party's  rebuttal  brief.  See 
19  CFR  351.310(c).  If  this  investigation 
proceeds  normally,  we  will  make  oiu' 
final  determination  no  later  than  75 
days  after  the  date  of  this  preliminary 
determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777)i)(l)  of  the  Tariff  Act. 

Dated:  April  2,  2002 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-8704  Filed  4-9-02;  8:45  am) 

BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-840] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
CartXMi  and  Certain  Alloy  Steel  Wire 
Rod  from  Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Handley  or  Edward  Easton  at 
(202) 482-0631  or  (202) 482-3003, 
respectively;  AD/CVD  Enforcement 
Group  II  Office  5,  Import 
Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulation 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (2001). 

Preliminary  Determination 

We  preliminarily  determine  that 
carbon  and  certain  alloy  steel  wire  rod 
(steel  wire  rod)  from  Canada  is  being 
sold,  or  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of     ' 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

This  investigation  was  initiated  on 
September  24,  2001.'  See  Initiation  of 
Antidumping  Duty  Investigations: 
Carbon  and  Certain  Alloy  Steel  Wire     ^ 
Rod  from  Brazil,  Canada,  Egypt, 
Germany,  Indonesia,  Mexico,  Moldova, 
South  Africa.  Trinidad  and  Tobago, 
Ukraine,  and  Venezuela,  66  FR  50164 
(October  2,  2001)  {Initiation  Notice). 
Since  the  initiation  of  the  investigation, 
the  following  events  have  occurred: 

On  October  12,  2001,  the  United 
States  International  Trade  Commission 


'  The  petitioners  in  this  investigation  are  Co-Steel 
Raritan,  Inc..  GS  Industries,  Inc.,  Keystone 
Consolidated  Industries,  Inc.,  and  North  Star  Steel 
Texas,  Inc. 


Federal  Register /Vol.  67,  No.  69  /  Wednesday,  April  10,  2002 /Notices 


17391 
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rubber  reinforcement  applications  such      producers  of  steel  wire  rod  in  Canada.  jjje  management  of  the  production 
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(ITC)  preliminarily  determined  that 
there  is  a  reasonable  indication  that  the 
domestic  industry  producing  steel  wire 
rod  is  materially  injured  by  reason  of 
imports  from  Brazil,  Canada,  Germany. 
Indonesia.  Mexico,  Moldova.  Trinidad 
and  Tobago,  and  Ukraine  of  carbon  and 
certain  alloy  steel  wire  rod.^  See 
Determinations  and  Views  of  the 
Commission,  USITC  Publication  No. 
3456.  October  2001. 

The  Department  issued  a  letter  on 
October  16.  2001.  to  interested  parties  in 
all  of  the  concurrent  steel  wire  rod 
antidumping  investigations,  providing 
an  opportunity  to  comment  on  the 
Department's  proposed  model  match 
characteristics  and  its  hierarchy  of 
characteristics.  The  petitioners 
submitted  comments  on  October  24. 
2001.  The  Department  also  received 
comments  on  model  matching  from 
respondents  Hysla  S.A.  de  C.V. 
(Mexico).  Ivaco.  hic.  (Ivaco)  (Canada), 
and  Ispat  Sidbec  fric.  (ISI)  (Canada). 
These  comments  were  taken  into 
consideration  by  the  Department  in 
developing  the  model  matching 
characteristics  and  hierarchy  for  all  of 
the  steel  wire  rod  antidumping 
investigations. 

On  January  17.  2002.  the  petitioners 
requested  a  30-day  postponement  of  the 
prelinjinary  determinations  in  this 
investigation.  On  January  28.  2002.  the 
Department  published  a  Federal 
Register  notice  postponing  the  deadline 
for  the  preliminary  determinations  until 
March  13.  2002.  See  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Carbon  and  Certain  Alloy  Wire  Rod 
from  Brazil,  Canada,  Indonesia, 
Germany.  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine,  67  FR  3877 
(January  28.  2002).  On  March  4.  2002. 
the  petitioners  requested  an  additional 
20-day  postponement  of  the 
preliminary  determinations  in  this 
investigation.  On  March  7.  2002.  the 
Department  published  a  Federal 
Register  notice  postponing  the  deadline 
for  the  preliminary  determinations  until 
April  2.  2002.  Notice  of  Postponement 
of  Preliminary  Antidumping  Duty 
Determinations:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  From  Brazil, 
Canada,  Germany,  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago,  and 
Ukraine.  67  FR  11674  (March  15.  2002). 


•!  With  respect  to  imports  from  Egypt.  South 
Africa,  and  Venezuela,  the  ITC  determined  that 
imports  from  these  countries  during  the  period  of 
investigation  (POI)  were  negligible  and.  therefore, 
these  investigations  wore  terminated. 


Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if.  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise. 
Section  351.210(e){2)  of  the 
Department's  regulations  requires  that 
exporters  requesting  postponement  of 
the  final  determination  must  also 
request  an  extension  of  the  provisional 
measures  referred  to  in  section  733(d)  of 
the  Act  from  a  four-month  period  imtil 
not  more  than  six  months.  We  received 
a  request  to  postpone  the  final 
determination  from  the  petitioners.  ISI 
and  Ivaco.  In  their  requests,  ISI  and 
Ivaco  consented  to  the  extension  of 
provisional  measures  to  no  longer  than 
six  months.  Since  this  preliminary 
determination  is  affirmative,  the 
requests  for  postponement  are  made  by 
exporters  that  account  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise,  and  there  is  no 
compelling  reason  to  deny  the 
respondents'  requests,  we  have 
extended  the  deadhne  for  issuance  of 
the  final  determination  until  the  135th 
day  after  the  date  of  publication  of  this 
preliminary  determination  in  the 
Federal  Register  and  have  extended 
provisional  measures  to  no  longer  than 
six  months. 

Period  of  Investigation  (POI) 

The  POI  is  July  1,  2000,  through  June 
30,  2001.  This  period  corresponds  to  the 
four  most  recent  fiscal  quarters  prior  to 
the  month  of  the  filing  of  the  petition 
(i.e.,  August  2001). 

Scope  of  Investigation 

The  merchandise  covered  by  these 
investigations  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel:  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 


more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excludea  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  mm  or 
more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur.  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
siu-face  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

"The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
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cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circiunstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.002Q,  7227.20.0090, 
7227.20.0095,  7227.90.6051, 
7227.90.6053,  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

See  Carbon  and  Certain  Alloy  Steel 
Wire  Rod:  Requests  for  exclusion  of 
various  tire  cord  quality  wire  rod  and 
tire  bead  quality  wire  rod  products  from 
the  scope  of  antidumping  duty  (Brazil, 
Canada,  Egypt,  Germany,  Indonesia, 
Mexico,  Moldova,  South  Africa. 
Trinidad  and  Tobago.  Ukraine,  and 
Venezuela)  and  countervailing  duty 
(Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey)  investigations. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  Where  it  is  not  practicable 
to  examine  all  known  producer/ 
exporters  of  subject  merchandise, 
section  777A(c)(2)  of  the  Act  permits  us 
to  investigate  either  1)  a  sample  of 
exporters,  producers,  or  types  of 
products  that  is  statistically  valid,  based 
on  the  information  available  at  the  time 
of  selection,  or  2)  exporters  and 
producers  accounting  for  the  largest 
volume  of  the  subject  merchandise  that 
can  reasonably  be  examined.  In  the 


petition,  the  petitioners  identified  three 
producers  of  steel  wire  rod  in  Canada. 
Due  to  the  limited  resources  available  to 
the  Department,  we  initially  determined 
that  we  could  investigate  only  the 
largest  exporter,  Ivaco.  See  Respondent 
Selection  Memorandum,  dated 
November  9,  2001.  The  second  and 
third  largest  Canadian  exporter/ 
producers,  ISI  and  Stelco  Inc.  (Stelco), 
volujiteered  to  submit  questionnaire 
responses. 

On  November  9,  2001,  the  Department 
issued  the  complete  antidumping 
questionnaire  to  Ivaco.-^  In  a  letter  to  the 
Assistant  Secretary  of  Import 
Administration,  dated  November  21, 
2001,  the  Canadian  Embassy  requested 
that  the  Department  also  select  ISI  and 
Stelco  as  regular  respondents  and 
calculate  a -company-specific  rate  for 
each  company.  On  December  26, 
2001, the  Department  determined  that  it 
had  the  resources  to  investigate  these 
additional  companies  and  notified  ISI 
and  Stelco  that  they  would  be  treated  as 
mandatory  respondents. 

The  responses  to  section  A  of  the 
antidumping  questionnaire  were 
submitted  to  the  Department  in 
November,  2001.  Responses  to  sections 
D  through  E  of  questionnaire  were 
submitted  in  December,  2001. 
Responses  to  the  Department's 
supplementary  questionnaires  were 
submitted  in  February  and  March,  2002. 

Collapsing  Corporate  Affiliates 

The  Department's  regulations  provide 
that  we  will  "...  treat  two  or  more 
affiliated  parties  as  a  single  entity  where 
those  producers  have  production 
facilities  for  similar  or  identical  . 
products  ...  and  {the  Department} 
concludes  that  there  is  a  significant 
potential  for  the  manipulation  of  price 
or  production."  See  19  CFR  351.401(f). 
This  provision  applies  to  the  corporate 
affiliates  of  both  Ivaco  and  Stelco.'* 


5  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market  (this  section  is  not  applicable  to  respondents 
in  non-market  economy  (NME)  cases).  Section  C 
requests  a  complete  listing  of  U.S.  sales.  Section  D 
requests  information  on  the  cost  of  production 
(COP)  of  the  foreign  like  product  and  the 
constructed  value  (CV)  of  the  merchandise  under 
investigation.  Section  E  requests  information  on 
further  manufacturing. 

*  See  Memorandum  from  Gary  Taverman  to 
Bernard  Carreau,  Canadian  Carbon  and  Certain 
Alloy  Steel  Wire  Bod:  Collapsing  of  Ivaco  Inc.  with 
Ivaco  Rolling  Mills  and  Stelco  Inc.  with  Stelwire 
Ltd.,  April  2.  2002  (Collapsing  Memorandum). 


Ivaco 

The  management  of  the  production 
and  sales  operations  of  Ivaco  and  Ivaco 
Rolling  Mills  (IRM)  are  closely 
intertwined.^  In  addition  to  producing 
finished  rod  for  its  own  account  from 
green  rod  purchased  from  IRM  (IRM), 
Ivaco  provides  tolling  services  which 
allow  IRM  to  "produce"  finished  rod  for 
IRM's  account.  In  effect,  Ivaco  and  IRM 
rely  on  the  same  facilities  to  both 
produce  both  steel  wire  rod  and  further 
manufactured  products.  The  respective 
production  facilities  do  not  require 
substantial  retooling  to  restructure  the 
companies'  manufacturing  priorities. 
Furthermore,  the  production  and  sales 
operations  of  these  companies  have  the 
potential  to  manipulate  prices  and 
production  within  the  meaning  of 
section  351.401(f),  therefore,  and  we 
have  collapsed  these  affiliates  into  a 
single  entity.  As  a  result,  we  have  not 
considered  sales  from  IRM  to  divisions 
of  Ivaco  in  calculating  the  margin.  See 
Collapsing  Memorandum. 

Stelco 

The  management  of  the  production 
and  sales  operations  of  Stelco  and 
Stelwrire,  Ltd.  (Stelwire)  are  also  closely 
intertwined.  Stelco  and  Stelwire  are 
both  producers  of  the  subject  steel  wire 
rod  merchandise,  using  the  same 
facilities  to  produce  identical  or  similar 
products.  Furthermore,  the  production 
and  sales  operations  of  Stelco  and 
Stelwire  have  the  potential  to 
manipulate  prices  and  production 
within  the  meaning  of  section 
351.401(f),  therefore,  we  have  collapsed 
these  affiliates  into  a  single  entity  for 
the  purpose  of  this  investigation.  See 
Collapsing  Memorandum. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  the 
respondents  covered  by  the  description 
in  die  Scope  of  Investigation  section, 
above,  and  sold  in  Canada  during  the 
POI,  are  considered  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  We  have  relied  on  eight 
criteria  to  match  U.S.  sales  of  subject 
merchandise  to  comparison-market 
sales  of  the  foreign  like  product  or 
constructed  value  (CV):  grade  range, 
carbon  content  range,  siuface  quality, 
deoxidation,  maximum  total  residual 
content,  heat  treatment,  diameter  range, 
and  coating.  These  characteristics  have 
been  weighted  by  the  Department, 
where  appropriate.  Where  there  were  no 
sales  of  identical  merchandise  in  the 


5  Ivaco  owns  99.999  peiT:ent  of  its  subsidiary, 
Ivaco  Rolling  Mills, 
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home  market  to  compare  to  U.S.  sales, 
we  compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  above. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 
wire  rod  from  Canada  were  made  in  the 
United  States  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  and  the 
constructed  export  price  (CEP)  to  the 
normal  value  (NV),  as  described  in  the 
Export  Price  and  Constructed  Export 
Price  and  Normal  Value  sections  of  this 
notice.  In  accordance  with  section 
777A(d){l){A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  and 
CEPs.  We  compared  these  to  weighted- 
average  home  market  prices  or  CVs,  as 
appropriate,  in  Canada. 

Expori  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
used,  as  appropriate,  EP  or  CEP,  as 
defined  in  sections  772(a)  and  772(b)  of 
the  Act,  respectively.  Section  772(a)  of 
the  Act  defines  EP  as  the  price  at  which 
the  subject  merchandise  is  first  sold 
before  the  date  of  importation  by  the 
producer  or  exporter  outside  of  the 
United  States  to  an  unaffiliated 
purchaser  in  the  United  States  or  to  an 
unaffiliated  purchaser  for  exportation  to 
the  United  States,  as  adjusted  under 
subsection  722(c)  of  the  Act. 

Section  772(b)  of  the  Act  defines  CEP 
as  the  price  at  which  the  subject 
merchandise  is  first  sold  in  the  United 
States  before  or  after  the  date  of 
importation  by  or  for  the  account  of  the 
producer  or  exporter  of  such 
merchandise  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  a 
purchaser  not  affiliated  with  the 
producer  or  exporter,  as  adjusted  under 
subsections  772(c)  and  (d)  of  the  Act. 

For  all  respondents,  we  calculated  EP 
and  CEP,  as  appropriate,  based  on  the 
packed  prices  charged  to  the  first 
unaffiliated  customer  in  the  United 
States.  We  found  that  all  the 
respondents  made  EP  sales  during  the 
POl.  These  sales  are  properly  classified 
as  EP  sales  because  they  were  made 
outside  the  United  States  by  the 
exporter  or  producer  to  unaffiliated 
customers  in  the  United  States  prior  to 
the  date  of  importation. 

We  also  found  that  each  respondent 
made  CEP  sales  during  the  POI.  These 
sales  are  properly  classified  as  CEP  sales 
because  they  were  made  after  the  date 
of  importation. 

In  accordance  with  section  772(c)(2) 
of -the  Act,  we  made  deductions  from 
the  starting  price  for  movement 
expenses  and  export  taxes  and  duties, 
where  appropriate.  Section  772(d)(1)  of 


the  Act  provides  for  additional 
adjustments  to  calculate  CEP. 
Accordingly,  where  appropriate,  we 
deducted  direct  and  indirect  selling 
expenses  related  to  commercial  activity 
in  the  United  States.  Pursuant  to  section 
772(d)(3)  of  the  Act,  where  applicable, 
we  made  an  adjustment  for  CEP  profit. 

A.  ISI 

As  stated  above,  during  the  POI,  IS! 
made  both  EP  and  CEP  sales.  We 
calculated  an  EP  for  sales  where  the 
merchandise  was  sold  directly  by  ISI  to 
the  first  unaffiliated  purchaser  in  the 
United  States  prior  to  importation,  and 
CEP  was  not  otherwise  warranted  based 
on  the  facts  on  the  record.  We 
calculated  a  CEP  for  sales  made  by  ISI's 
affiliated  U.S.  further  processor  after  the 
importation  of  the  subject  merchandise 
into  the  United  States.  For  both  EP  and 
CEP  transactions,  we  made  deductions 
from  the  starting  price  for  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Art.  These  included 
inland  freight,  warehousing  expenses 
and  brokerage  fees. 

For  CEP  sales,  in  accordance  with 
section  772(d)(1)  of  the  Act,  we 
deducted  from  the  starting  price  those 
selling  expenses  that  were  incurred  iii 
selling  the  subject  merchandise  in  the 
United  States,  including  direct  expenses 
(credit  expenses  and  warranty 
expenses),  the  cost  of  further 
manufacturing,  and  indirect  selling 
expenses  inouxed  by  the  affiliated 
further  processor  in  the  United  States. 
We  also  deducted  from  CEP  an  amount 
for  profit,  in  accordance  with  section 
772(d)(3)  of  the  Act. 

B.  Stelco 

During  the  POI,  Stelco  made  both  EP 
and  CEP  sales.  We  calculated  an  EP  for 
sales  where  the  merchandise  was  sold 
directly  by  Stelco  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation,  and  CEP  was  not  otherwise 
warranted  based  on  the  facts  on  the 
record.  We  calculated  a  CEP  for  sales 
made  by  Stelco's  affiliated  U.S.  further 
processor  after  the  importation  of  the 
subject  merchandise  into  the  United 
States.  For  EP  and  CEP  transactions,  we 
made  deductions  from  the  starting  price 
for  billing  adjustments  and  movement 
expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Act.  Movement 
expenses  included  inland  freight, 
warehousing  expenses,  and  brokerage 
fees. 

For  CEP  sales,  in  accordance  with 
section  772(c)(2)(A),  we  deducted 
movement  expenses,  including  inland 
freight,  warehousing  expenses,  and 
brokerage  fees.  In  accordance  with 
section  772(d)(1)  of  the  Act,  we 


deducted  from  the  starting  price  those 
selling  expenses  that  were  incurred  in 
selling  the  subject  merchandise  in  the 
United  States,  including  direct  expenses 
(credit  expenses,  advertising  expenses, 
warranty  expenses  and  technical 
services);  indirect  selling  expenses 
incurred  by  an  affiliated  further 
processor  in  the  United  States;  and 
further  manufacturing  costs.  We  also 
deducted  &t)m  CEP  an  amount  for 
profit,  in  accordance  with  section 
772(d)(3)  of  the  Act. 

C.  Ivaco 

During  the  POI,  Ivaco  made  both  EP 
and  CEP  sales.  We  calculated  an  EP  for 
sales  where  the  merchandise  was  sold 
directly  by  Ivaco  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation,  and  CEP  was  not  otherwise 
warranted  based  on  the  facts  on  the 
record.  We  calculated  a  CEP  for  sales 
made  by  IRM  and  by  Ivaco 's  two 
affiliated  U.S.  further  processors  after 
the  importation  of  the  subject 
merchandise  into  the  United  States.  For 
EP  sales,  we  made  additions  to  the 
starting  price  (gross  unit  price),  where 
appropriate,  for  freight  revenue 
(reimbursement  for  freight  charges  paid 
by  Ivaco)  and  for  billing  errors  (debit- 
note  price  adjustments  made  by  Ivaco), 
and  deductions,  where  appropriate,  for 
billing  adjustments  (including  credit- 
note  price  adjustments  made  by  Ivaco), 
early  payment  discounts  and  rebates, 
and  movement  expenses  in  accordance 
with  section  772(c)(2)(A)  of  the  Act. 
Movement  expenses  included  inland 
freight,  warehousing  expenses, 
brokerage  fees,  U.S.  customs  duty,  and 
U.S.  merchandise  processing  fees. 

For  CEP  sales,  we  made  the  same 
adjustments  to  the  starting  price  as  for 
the  EP  transactions  described  above.  In 
accordance  with  sections  772(d)  of  the 
Act,  we  also  made  deductions,  where 
appropriate,  for  direct  and  indirect 
selling  expenses,  further  manufacturing 
costs,  and  CEP  profit.  Included  in  the 
indirect  selling  expenses  we  deducted 
are  those  expenses  Ivaco  and  IRM 
incurred  in  Canada  which  were 
associated  with  economic  activities  in 
the  United  States;  i.e.,  expenses 
incurred  arranging  transportation  to 
unaffiliated  U.S.  customers,  evaluating 
orders  from  such  customers,  and  issuing 
invoices  for  CEP  sales,  and  so  forth.  The 
preamble  to  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296,  at  27351  (May  19,  1997),  states 
that  the  Department  will  deduct  all  CEP 
expenses  related  to  the  first  sale  to  the 
first  unaffiliated  U.S.  customer  "...  even 
if,  for  example,  the  foreign  parent  of  the 
affiliated  U.S.  importer  pays  those 
expenses."  See,  also,  the  Statement  of 
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warranty  expenses)  and  adding  U.S. 
direct  selline  expenses  (credit  expenses 


SG&A  and  profit  on  the  actual  amounts 
incurred  and  realized  by  the 


transactions,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
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Administrative  Action  (SAA) 
accompanying  the  URAA,  H.R.  Doc. 
103-316,  Vol.  I  (1994),  at  823.  The  U.S. 
Court  of  International  Trade  has  upheld 
such  deductions.  See  Mitsubishi  Heavy 
Industry  Ltd.  v.  United  States,  54  F. 
Supp.  2d  1183  (Ct.  Int'l  Trade  1999). 

Normal  Value 

A.  Selection  of  Comparison  Markets 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient 
quantities  (or  value,  if  quantity  is 
inappropriate),  that  the  time  of  the  sales 
reasonably  corresponds  to  the  time  of 
the  sale  used  to  determine  EP  or  CEP. 
and  that  there  is  no  particular  market 
situation  that  prevents  a  proper 
comparison  with  the  EP  or  CEP.  The 
statute  contemplates  that  quantities  (or 
value)  will  normally  be  considered 
insufficient  if  they  are  less  than  five 
percent  of  the  aggregate  quantity  (or 
value)  of  sales  of  the  subject 
merchandise  to  the  United  States. 

We  found  that  ISI,  Ispat  and  Stelco 
each  had  a  viable  home  market  for  steel 
wire  rod.  As  such,  the  respondents 
submitted  home  market  sales  data  for 
purposes  of  the  calculation  of  NV. 

In  deriving  NV.  we  made  adjustments 
as  detailed  in  the  Calculation  of  Normal 
Value  Based  on  Home  Market  Prices  and 
Calculation  of  Normal  Value  Based  on 
Constructed  Value  sections  below. 

B.  Cost  of  Production  Analysis 

Based  on  allegations  contained  in  the 
petition,  and  in  accordance  with  section 
773(b)(2)(A)(i)  of  the  Act,  we  found 
reasonable  groimds  to  believe  or  suspect 
that  steel  wire  rod  sales  were  made  in 
Canada  at  prices  below  the  cost  of 
production  (COP).  See  Initiation  Notice, 
66  FR  at  50166.  As  a  result,  the 
Department  has  conducted  an 
investigation  to  determine  whether  ISI, 
Ivaco  and  Stelco  made  home  market 
sales  at  prices  below  their  respective 
OOPs  during  the  POI  within  the 
meaning  of  section  773(b)  of  the  Act.  We 
conducted  the  COP  analysis  described 
below. 
1.  Calculation  of  Cost  of  Production 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of  the 
cost  of  materials  and  fabrication  for  the 
foreign  like  product,  plus  amounts  for 
the  home  market  general  and 
administrative  (G&A)  expenses, 
including  interest  expenses,  selling 
expenses,  and  packing  expenses.  We 
iplied  on  the  COP  data  submitted  by  ISI 


and  Ivaco  in  their  cost  questionnaire 
responses. 

For  Stelco  and  Stelwire,  we  relied  on 
the  cost  of  production  information 
submitted  by  the  respondents  in  their 
questionnaire  responses,  except  for  the 
following  adjustments: 

a.  We  adjusted  the  reported  cost  of 
manufacture  (COM)  to  reflect  the 
highest  of  transfer  price,  market  price 
and  affiliated  suppliers'  COP  for  the 
inputs  purchased  from  affiliated 
suppliers; 

b.  We  calculated  separate  G&A  rates 
(excluding  interest  expenses)  for  Stelco 
and  Stelwire.  We  based  Stelco  and 
Stelwire's  G&A  rates  on  their  fiscal  year 
ended  December  31,  2000, 
unconsolidated  financial  statements 
respectively.  We  then  calculated  a 
single  G&A  rate  for  Stelco  and  Stelwire 
by  weight-averaging  the  two  companies' 
individually-calculated  G&A  rates  based 
on  their  reported  shipment  quantities; 

c.  We  calculated  Stelco's  further 
manufacturing  G&A  expense  rate  based 
on  the  Stelco  USA  unconsolidated 
financial  statements.  We  used  the 
further  processing  cost  component 
included  in  the  cost  of  sales  as  a 
denominator  to  calculate  the  rate;  and 

d.  We  used  the  reported  consolidated 
interest  expense  rate  to  calculate  the 
total  further  manufacturing  costs.  See 
Cost  Calculation  Memorandum  from 
Sheikh  Hannan  and  Taija  A.  Slaughter 
to  Neal  Halper,  Director  Office  of 
Accounting,  dated  April  2,  2002. 

2.  Test  of  Home  Market  Sales  Prices 

We  compared  the  adjusted  weighted- 
average  COP  for  each  respondent  to  the 
respective  respondent's  home-  market 
sales  prices  of  the  foreign  like  product, 
as  required  imder  section  773(b)  of  the 
Act,  to  determine  whether  these  sales 
had  been  made  at  prices  below  the  COP 
within  an  extended  period  of  time  [i.e., 
a  period  of  one  year)  in  substantial 
quantities  and  whether  such  prices  were 
sufficient  to  permit  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 

On  a  model-specific  basis,  we 
compared  the  revised  COP  to  the  home 
market  prices,  less  any  applicable 
movement  charges,  discounts,  rebates, 
and  direct  and  indirect  selling  expenses 
(which  were  also  deducted  from  COP). 

3 .  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 


of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  In  such  cases,  because  we 
compared  prices  to  POI  average  costs, 
pursuant  to  section  773(b)(2)(D)  of  the 
Act,  we  also  determined  that  such  sales 
were  not  made  at  prices  that  would 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time.  Therefore,  we 
disregarded  comparison  market  sales  for 
ISI.  Ivaco  and  Stelco  that  failed  the  cost 
test 

C.  Calculation  of  Normal  Value  Based 
on  Home  Market  Prices  '^ 

We  determined  price-based  NVs  for 
the  respondent  companies  as  follows. 
For  each  respondent,  we  made 
adjustments  for  any  differences  in 
packing  and  deducted  home  market 
movement  expenses  pursuant  to 
sections  773(a)(6)(A)  and  773(a)(6)(B)(ii) 
of  the  Act.  In  addition,  where  applicable 
in  comparison  to  EP  transactions,  we 
made  adjustments  for  differences  in 
circumstances  of  sale  (COS)  pursuant  to 
section  773{a)(6)(C)(iii)  of  the  Act. 

The  company-specific  COS 
adjustments  are  described  below. 

1.  ISI 

We  made  COS  adjustments  for  ISI's 
EP  transactions  by  deducting  direct 
selling  expenses  incurred  for  home 
market  sales  (credit  expenses  and 
warranty  expenses)  and  adding  U.S. 
direct  selling  expenses  (credit  expenses 
and  warranty  expenses).  For  matches  of 
similar  merchandise,  we  made 
adjustments,  where  appropriate,  for 
physical  differences  in  the  merchandise 
in  accordance  with  section 
773(a)(6)(C)(ii)oftheAct. 

2.  Stelco 

We  made  COS  adjustments  for 
Stelcols  EP  transactions  by  deducting 
direct  selling  expenses  incurred  for 
home  market  sales  (credit  expenses, 
advertising  expenses,  warranty  expenses 
and  technical  services)  and  adding  U.S. 
direct  selling  expenses  (credit  expenses, 
advertising  expenses,  warranty  expenses 
and  technical  services).  For  matches  of 
similar  merchandise,  we  made 
adjustments,  where  appropriate,  for 
physical  differences  in  the  merchandise 
in  accordance  with  section 
773(a)(6)(C)(ii)oftheAct. 

3.  Ivaco 

We  made  COS  adjustments  for  Ivaco's 
EP  transactions  by  deducting  direct 
selling  expenses  incurred  for  home 
market  sales  (credit  expenses  and 
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warranty  expenses)  and  adding  U.S. 
direct  selling  expenses  (credit  expenses 
and  warranty  expenses).  For  matches  of 
similar  merchandise,  we  made 
adjustments,  where  appropriate,  for 
physical  differences  in  the  merchandise 
in  accordance  with  section 
773(a)(6)(C)(ii)oftheAct. 

Because  Ivaco  paid  commissions  on 
its  EP  sales,  in  calculating  NV.  we 
deducted  the  lesser  of  either  (1)  the 
weighted-average  amount  of 
commission  paid  on  a  U.S.  sale  for  a 
particular  product,  or  (2)  the  weighted- 
average  amount  of  indirect  selling 
expenses  paid  on  the  home  market  sales 
for  a  particular  product.  See  preamble  at 
19  CFR  351.410(e),  62  FR  at  27414  (May 
19. 1997). 

D.  Arm's-Length  Sales 

The  respondents  each  reported  sales 
of  the  foreign  like  product  to  an 
affiliated  customer.  To  test  whether 
these  sales  to  affiliated  customers  were 
made  at  arm's  length,  where  possible, 
we  compared  the  prices  of  sales  to 
afHliated  and  unaffiliated  customers,  net 
of  all  movement  charges,  direct  selling 
expenses,  and  packing.  Where  the  price 
to  the  affiliated  party  was.  on  average, 
99.5  percent  or  more  of  the  price  to 
unaffiliated  parties,  we  determined  that 
sales  made  to  the  affiliated  party  were 
at  arm's  length.  See  Antidumping 
Duties;  Countervailing  Duties;  Final 
Rule,  62  FR  27296,  27355  (May  19. 
1997)  (preamble  to  the  Department's 
regulations).  Consistent  with  section 
351.403(c)  of  the  Department's 
regulations,  we  excluded  from  our 
analysis  those  sales  where  the  price  to 
the  affiliated  parties  was  less  than  99.5 
percent  of  the  price  to  the  unaffiliated 
parties. 

E.  Calculation  of  Normal  Value  Based 
on  Constructed  Value 

Section  773(a)(4)  of  the  Act  provides 
that,  where  NV  cannot  be  based  on 
comparison-market  sales.  NV  may.be 
based  on  CV.  Accordingly,  for  those 
models  of  steel  wire  rod  for  which  we 
could  not  determine  the  NV  based  on 
comparison-market  sales,  either  because 
there  were  no  sales  of  a  comparable 
product  or  all  sales  of  the  comparison 
products  failed  the  COP  test,  we  based 
NVonCV. 

Section  773(e)(1)  of  the  Act  provides 
that  CV  shall  be  based  on  the  sum  of  the 
cost  of  materials  and  fabrication  for  the 
imported  merchandise  plus  amounts  for 
selling,  general,  and  administrative 
expenses  (SG&A).  profit,  and  U.S. 
packing  expenses.  We  calculated  the 
cost  of  materials  and  fabrication  based 
on  the  methodology  described  in  the 
COP  section  of  this  notice.  We  based 


SG&A  and  profit  on  the  actual  amounts 
incurred  and  realized  by  the 
respondents  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  coiu-se  of  trade, 
for  consumption  in  the  comparison 
market,  in  accordance  with  section 
773(e)(2)(A)  of  the  Act.  In  addition,  we 
used  U.S.  packing  costs  as  described  in 
the  Export  Price  section  of  this  notice, 
above. 

We  made  adjustments  to  CV  for 
differences  in  COS  in  accordance  with 
section  773(a)(8)  of  the  Act  and  19  CFR 
351.410.  These  involved  the  deduction 
of  direct  selling  expenses  incurred  on 
home  market  sales  from,  and  the 
addition  of  U.S.  direct  selling  expenses 
to,  CV. 

Company-specific  adjustments  are 
described  below. 

l.Stelco 

For  CEP  and  EP  comparisons,  we 
deducted  direct  selling  expenses 
incurred  for  home  market  sales  (credit 
expenses,  advertising  expenses, 
warranty  expenses  and  technical 
services).  For  EP  sales,  we  added  U.S. 
direct  selling  expenses  (credit  expenses, 
advertising  expenses,  warranty  expenses 
and  technical  services)  to  the  NV. 

2.  Ivaco 

For  CEP  and  EP  comparisons,  we 
deducted  direct  selling  expenses 
incurred  for  home  market  sales  (credit 
expenses  and  warranty  expenses).  For 
EP  sales  we  added  U.S.  direct  selling 
expenses  (credit  expenses  and  warranty 
expenses)  to  the  NV. 

Because  Ivaco  paid  commissions  on 
its  EP  sales,  in  calculating  NV,  we 
deducted  the  lesser  of  either  (1)  the 
weighted-average  amount  of 
commission  paid  on  a  U.S.  sale  for  a 
particular  product,  or  (2)  the  weighted- 
average  amount  of  indirect  selling 
expenses  paid  on  the  home  market  sales 
for  a  particular  product.  See  preamble  at 
19  CFR  351.410(e).  62  FR  at  27414  (May 
19, 1997). 

F.  Level  of  Trade/Constructed  Export 
Price  Offset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  EP  or  CEP 
transaction.  The  NV  level  of  trade  is  that 
of  the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  SG&A  expenses  and 
profit.  For  EP  sales,  the  U.S.  level  of 
trade  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from 
exporter  to  importer.  For  CEP 


transactions,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP 
transactions,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
imder  section  773(a)(7)(A)  of  the  Act. 
For  CEP  sales,  if  the  NV  level  is  more 
remote  fit)m  the  factory  than  the  CEP 
level  and  there  is  no  basis  for 
determining  whether  the  difference  in 
the  levels  between  N\^  and  CEP  affects 
price  comparability,  we  adjust  NV 
under  section  773(a)(7)(B)  of  the  Act 
(the  CEP-offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less     • 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731.  61733.  61746  (November 
19.  1997). 

In  implementing  these  principles  in 
this  investigation,  we  obtained 
information  from  ISI,  Ivaco  and  Stelco 
about  the  marketing  stages  involved  in 
the  reported  U.S.  and  home  market 
sales,  including  a  description  of  the 
selling  activities  performed  by  the 
respondents  for  each  channel  of 
distribution.  In  identifying  levels  of 
trade  for  EP  and  home  market  sales  we 
considered  the  selling  functions 
reflected  in  the  starting  price  before  any 
adjustments.  For  CEP  sales,  we 
considered  only  the  selling  activities 
reflected  in  the  price  after  the  deduction 
of  expenses  pursuant  to  section  772(d) 
of  the  Act. 

In  conducting  our  level-of-trade 
analysis  for  eadi  respondent,  we 
examined  the  specific  types  of 
customers,  the  chaimels  of  distribution, 
and  the  selling  practices  of  the 
respondent.  Generally,  if  the  reported 
levels  of  trade  are  the  same,  the 
functions  and  activities  of  the  seller 
should  be  similar.  Conversely,  if  a  party 
reports  levels  of  trade  that  are  different 
for  different  categories  of  sales,  the 
functions  and  activities  may  be 
dissimilar.  We  found  that,  for  ISI  and 
Stelco,  the  pattern  was  very  similar; 
Ivaco.  however,  was  characterized  by  a 
different  pattern.  We  foimd  the 
following. 
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1.  ISI 

EP  sales  to  the  United  States  and  sales 
in  Canada  were  made  to  re-drawers  and 
to  parts  manufacturers.  For  all  these 
sales,  the  selling  functions  that  ISI 
performed  for  its  different  customers 
and  channels  of  distribution  were  very 
similar  for  both  types  of  customers  in 
each  market.  Although  ISI  reported  that 
wire  drawers  required  more  of  its 
metallurgical  services  and  product 
development  consulting  than  parts 
manufacturers  do.  both  types  of 
customers  required  these  services  in  the 
home  market  and  the  U.S.  market. 
Therefore,  we  found  the  EP  and  home 
market  levels  of  trade  to  be  the  same 
and  made  no  level-of-trade  adjustment. 

With  regard  to  the  U.S.  sales  of  further 
manufactured  products,  which  were  all 
CBP  sales,  we  considered  only  the 
selling  activities  reflected  in  the  price 
after  the  deduction  of  expenses  and 
profit  covered  in  section  772(d)  of  the 
Act.  After  we  deducted  the  expenses 
and  profit  covered  in  section  772(d).  the 
NV  level  of  trade  was  more  remote  from 
ISI  than  that  of  its  U.S.  sales  of  further 
manufactiued  products,  as  adjusted.  In 
addition,  there  is  only  one  level  of  trade 
in  the  home  market  and  we  have  no 
other  appropriate  information  on  which 
to  determine  if  there  is  a  pattern  of 
consistent  price  differences  between  the 
sales  on  which  NV  is  based  and 
comparison  market  sales  at  the  level  of 
trade  of  the  export  transactions.  As  a 
result,  we  are  granting  a  CEP  offset 
pursuant  to  section  773(a)(7)(B)  of  the 
Act. 

2.  Stelco 

For  all  its  home  market  and  EP  sales, 
the  selling  functions  Stelco  performed 
for  its  different  customer  categories  and 
channels  of  distribution  were  virtually 
identical.  Therefore,  we  found  the  EP 
and  home  market  levels  of  trade  to  be 
the  same  and  made  no  level-of-trade 
adjustment. 

With  regard  to  CEP  sales,  we 
considered  only  the  selling  activities 
reflected  in  the  price  after  the  deduction 
of  expenses  and  profit  covered  in 
section  772(d)  of  the  Act.  After  we 
deducted  the  expenses  and  profit 
covered  in  section  772(d),  the  NV  level 
of  trade  was  more  remote  from  Stelco 
than  that  of  its  U.S.  sales  of  further 
manufactured  products,  as  adjusted.  In 
addition,  there  is  only  one  level  of  trade 
in  the  home  market  and  we  have  no 
other  appropriate  information  on  which 
to  determine  if  there  is  a  pattern  of 
consistent  price  differences  between  the 
sales  on  which  NV  is  based  and 
comparison  market  sales  at  the  level  of 
trade  of  the  export  transactions.  As  a 


result,  we  are  granting  a  CEP  offset 
pursuant  to  section  773(a)(7)(B)  of  the 
Act. 

3. Ivaco 

Ivaco  reported  two  channels  of ; 
distribution  in  the  home  market.  "The 
channels  of  distribution  are:  1)  direct 
sales  by  IRM  and  2)  direct  sales  by 
Sivaco.  To  determine  whether  separate 
levels  of  trade  exist  in  the  home  market, 
we  examined  the  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  Ivaco  and 
its  customers.  Based  on  this 
examination,  we  preliminarily 
determine  that  Ivaco  sold  merchandise 
at  two  levels  of  trade  in  the  home 
market  during  the  POL  One  level  of 
trade  is  for  sales  made  by  Ivaco's  steel 
wire  rod  manufacturing  facility,  IRM; 
the  second  level  of  trade  is  for  sales 
made  by  Sivaco,  Ivaco's  customer 
service  center,  which  is  also  a  steel  wire 
rod  processing  and  drawing  facility. 
From  our  analysis  of  the  marketing 
process  for  these  sales,  we  determined 
that  sales  by  Sivaco  are  at  a  more  remote 
marketing  stage  than  that  for  sales  by 
IRM.  Sales  by  Sivaco  have  different, 
more  complex,  distribution  patterns, 
involving  substantially  greater  selling 
activities.  Based  on  these  differences, 
we  concluded  that  two  levels  of  trade 
exist  in  the  home  market,  an  IRM  level 
of  trade  ("level  one")  and  a  Sivaco  level 
of  trade  ("level  two"). 

The  Department  analyzed  Ivaco's 
selling  functions  in  the  home  market, 
including  inventory  maintenance 
services,  delivery  services,  handling 
services,  freight  services,  sales 
administration  services,  bid  assistance, 
technical  services,  and  extension  of 
credit.^  With  regard  to  inventory 
maintenance,  Sivaco  offers  more 
extensive  inventory  services  than  IRM. 
Sivaco  maintains  a  significant  general 
inventory,  which  results  in  a 
significantly  longer  inventory  turnover 
rate  for  Sivaco,  and  additional  services. 
This  allows  Sivaco  to  offer  its  customers 
just-in-time  (JIT)  delivery  services. 
Thereby,  Sivaco  assumes  the  inventory 
services  that  would  normally  be 
performed  by  the  customer.  IRM  does 
not  provide  these  additional  services. 
As  stated  by  the  Department  in  Pipe  and 
Tube  from  Turkey,  "  inventory 
maintenance  is  a  principal  selling 
function"  and  "  the  additional 
responsibilities  of  maintaining 
merchandise  in  inventory  also  gives  rise 


to  related  selling  functions  that  are 
performed."^ 

Specifically,  Sivaco  ships  more  often 
than  IRM  due  to  the  fact  that  Sivaco 
offers  its  customers  JIT  inventory,  while 
IRM  produces  and  ships  rod  based  on  a 
.quarterly  rolling  schedule.  In  addition, 
Sivaco  provides  more  handling  and 
freight  services  than  IRM  in  that  it  offers 
smaller,  more  frequent  shipments  with 
more  varied  freight  services.  For 
example,  IRM  sells  rod  in  either  full 
truck  load  or  rail  car  quantities,  while 
Sivaco  will  arrange  shipment  for  less 
than  truck-load  quantities.  With  regard 
to  sales  administration  services,  Sivaco 
has  a  smaller  average  shipment  size 
than  IRM,  resulting  in  a  higher 
proportional  sales  administrative 
service  cost  than  IRM.  Furthermore, 
Sivaco  offers  the  following  services  to 
its  customers,  which  IRM  does  not;  1) 
bid  assistance  to  customers,  2) 
assistance  with  product  specification 
and  material/  processing  review,  and  3) 
a  wider  range  of  technical  assistance, 
including  helping  customers  solve  usage 
problems  and  choose  the  best  type  of 
rod  for  their  applications  and 
machinery. 

In  the  U.S.  market,  Ivaco  reported  two 
EP  channels  of  distribution.  The 
chaimels  of  distribution  are:  1)  direct 
sales  by  IRM  to  U.S.  customers  and  2) 
direct  sales  by  Sivaco  to  U.S.  customers. 
To  determine  whether  separate  levels  of 
trade  exist  for  EP  sales  to  the  U.S. 
market,we  examined  the  selling 
functions,  the  chain  of  distribution,  and 
the  customer  categories  reported  in  the 
United  States. 

Specifically,  we  have  foimd  that 
direct  sales  by  IRM  to  U.S.  customers 
involve  all  the  same  selling  functions  as 
IRM's  sales  in  the  home  market.  Further, 
direct  sales  by  Sivaco  in  the  U.S. 
include  all  the  same  selling  functions 
and  are  made  at  the  same  level  of  trade 
as  those  found  in  the  home  meirket. 
Sales  by  Ivaco's  steel  wire  rod 
manufactiuing  facility,  IRM,  are  made  at 
level  of  trade  one,  the  same  as  IRM's 
home  market  sales.  EP  sales  by  Sivaco 
are  made  at  the  second  level  of  trade. 
Because  the  levels  of  trade  in  the  United 
States  for  EP  sales  are  identical  to  those 
in  the  home  market,  the  preceding 
analysis  writh  respect  to  the  home 
market  levels  of  trade  applies  equally  to 
the  U.S.  market. 

To  the  extent  possible,  we  have 
compared  U.S.  EP  transactions  and 
home  market  sales  at  the  same  level  of 
trade  without  making  a  level-of-trade 
adjustment.  When  we  were  unable  to 
find  sales  of  the  foreign  like  product  in 


*  Due  to  its  proprietary  nature,  credit  risk  was 
analyzed  in  Ivaco 's  Calculation  Memo,  March  28, 
2002. 


'  See  Certain  Welded  carbon  steel  Pipe  and  Tube 
Fmm  Turkey,  63  Fed.  Reg.  35, 190  (1998). 
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the  home  market  at  the  same  level  of 
trade  as  the  U.S.  sale,  we  examined 
whether  a  level-of-trade  adjustment  was 
appropriate.  When  we  compare  U.S. 
sales  to  home  market  sales  at  a  different 
level  of  trade,  we  make  a  level-of-trade 
adjustment  if  the  difference  in  levels  of 
trade  affects  price  comparability.  We 
determine  any  effect  on  price 
comparability  by  examining  sales  at 
different  levels  of  trade  in  a  single 
market,  the  home  market.  Any  price 
effect  must  be  manifested  in  a  pattern  of 
consistent  price  differences  between 
home  market  sales  used  for  comparison 
and  sales  at  the  equivalent  level  of  trade 
of  the  export  transaction.  To  quantify 
the  price  differences,  we  calculate  the 
difference  in  the  average  of  the  net 
prices  of  the  same  models  sold  at 
different  levels  of  trade.  Net  prices  are 
used  because  any  difference  will  be  due 
to  differences  in  level  of  trade  rather 
than  other  factors.  We  use  the  average 
difference  in  net  prices  to  adjust  NV 
when  NV  is  based  on  a  level  of  trade 
different  from  that  of  the  export  sale.  If 
there  is  no  pattern  of  consistent  price 
differences,  the  difference  in  levels  of 
trade  does  not  have  a  price  effect  and. 
therefore,  no  adjustment  is  necessary. 

In  addition.  Ivaco  has  two  CEP 
channels  of  distribution  which 
constitute  a  single  level  of  trade:  1)  sales 
of  goods  manufactured  by  IRM  that  are 
not  further  manufactured  before  being 
sold  to  unaffiliated  customers  from 
inventory  locations  in  the  United  States 
and  2)  s^es  by  IRM  of  products  further 
manufactiired  in  the  United  States  by 
affiliated  companies.  For  CEP  sales,  we 
examined  the  relevant  functions  after 
deducting  the  costs  of  further 
manufacturing.  U.S.  selling  expenses 
and  associated  profit,  as  well  as  indirect 
selling  expenses  incurred  in  Canada 
associated  with  commercial  activities 
incurred  in  the  United  States.  As  a 
result,  there  are  no  selling  activities 
associated  with  Ivaco's  C£P  sales  in 
either  channel  of  distribution  when 
effecting  the  level  of  trade  comparison 
with  home  market  sales.  Therefore,  we 
preliminarily  find  that  the  CEP  level  of 
trade  is  not  comparable  to  either  level 
of  trade  in  the  home  market.  We  were 
imable  to  quantify  the  level  of  trade 
adjustment,  in  accordance  with  section 
773(a)(7)(B)  of  the  Act;  therefore,  we 
matched,  where  possible,  to  the  closest 
home  market  level  of  trade,  level  of 
trade  one.  and  granted  a  CEP  offset 
piu^uant  to  section  773(a)(7)(B)  of  the 
Act. 

Cuirency  Conversions 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A  of  the  Act  based  on  exchange  rates 


in  effect  on  the  dates  of  the  U.S.  sale, 
as  obtained  from  the  Federal  Reserve 
Bank  (the  Department's  preferred  source 
for  exchange  rates). 

Verification 

In  accordance  with  section  782(i)  of 
the  Act.  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  certain 
entries  of  carbon  and  certain  alloy  steel 
wire  rod  from  Canada,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  are  also  instructing  the 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  NV  exceeds  the  EP  or  CEP,  as 
indicated  in  the  chart  below.  These 
instructions  suspending  liquidation  will 
remain  in  effect  until  further  notice. 
Because  the  estimated  weighted-average 
dumping  margin  for  Stelco  is  de 
minimis,  we  are  not  directing  the 
Customs  service  to  suspend  the 
liquidation  of  entries  for  this  company. 

The  weighted-average  dumping 
margins  are  provided  below: 


l^nufacturer/exporter 


ISI 

Ivaco 

Stelco  

All  Others 


Margin 
(percent) 


4.21 
7.36 
1.32* 
6.43 


*  De  minimis  -  excluded  from  the 
calculation  of  the  "All  Others"  rate. 

Disclosure 

The  Department  vnll  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  of  the  proceeding  in  this 
investigation  in  accordance  with  19  CFR 
351.224(b). 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  oiu  final  antidumping 
determination  is  affirmative,  the  ITC 
will  determine  whether  the  imports 
covered  by  that  determination  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry.  The 
deadline  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  this  preliminary  determination 
or  45  days  after  the  date  of  our  final 
determination. 


Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  verification 
reports.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Further,  we  would 
appreciate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportimity 
to  comment  on  argimients  raised  in  case 
or  rebuttal  briefs,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  Lf  a  request  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230.  In 
the  event  that  the  Department  receives 
requests  for  hearings  from  parties  to 
more  than  one  steel  wire  rod  case,  the 
Department  may  schedule  a  single 
hearing  to  encompass  all  those  cases. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  nimiber  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

We  vtrill  issue  our  final  determination 
no  later  than  135  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  This  determination  is  issued 
and  published  pursuant  to  sections 
733(f)  and  777(i)(l)  of  the  Act. 

Dated:  April  2.  2002 
Faryar  Shizad, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-8705  Filed  4-9-02;  8:45  am) 

BILLING  CODE  3S10-OS-S 
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Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 


bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 


States  during  the  period  of  investigation 
(i.e.,  the  period  July  2000  through  June    . 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-830] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Carbon 
and  Certain  Alloy  Steel  Wire  Rod  from 
Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  10.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marin  Weaver  or  Charles  Riggle  at  (202) 
482-2336  or  (202)  482  -  0650. 
respectively;  AD/CVD  Enforcement 
Group  II  Office  5.  Import 
Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 
SUPPI.EMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulation 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  .amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (the  Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (2001). 

Preliminary  Determination 

We  preliminarily  determine  that 
carbon  and  certain  alloy  steel  wire  rod 
(steel  wire  rod)  from  Mexico  is  being 
sold,  or  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  Suspension  of 
liquidation  section  of  this  notice. 

Case  History 

This  investigation  was  initiated  on 
September  24,  2001.'  See  Initiation  of 
Antidumping  Duty  Investigations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Rrazil,  Canada,  Egypt, 
Germany,  Indonesia,  Mexico,  Moldova, 
South  Africa,  Trinidad  and  Tobago, 
Ukraine,  and  Venezuela,  66  FR  50164 
(October  2,  2001)  {Initiation  Notice). 
Since  the  initiation  of  these 
investigations,  the  following  events 
have  occiured: 

On  October  12.  2001,  the  United 
States  International  Trade  Commission 


(ITC)  preliminarily  determined  that 
there  is  a  reasonable  indication  that  the 
domestic  industry  producing  steel  wire 
rod  is  materially  injured  by  reason  of 
imports  from  Brazil,  Canada,  Germany, 
Indonesia,  Mexico.  Moldova.  Trinidad 
and  Tobago,  and  Ukraine  of  carbon  and 
certain  alloy  steel  wire  rod.^  See 
Determinations  and  Views  of  the 
Commission,  USITC  Publication  No. 
3456.  October  2001. 

The  Department  issued  a  letter  on 
October  16,  2001,  to  interested  parties  in 
all  of  the  conciurent  steel  wire  rod 
antidumping  investigations,  providing 
an  opportunity  to  comment  on  the 
Department's  proposed  model  match 
characteristics  and  hierarchy.  The 
petitioners  submitted  comments  on 
October  24,  2001.  The  Department  also 
received  comments  on  model  matching 
bom  Hysla  S.A.  de  C.V.  (Mexico),  Ivaco, 
Inc,.  and  Ispat  Sidbec  Inc.  (Canada). 
These  comments  were  taken  into 
consideration  by  the  Department  in 
developing  the  model  matching 
characteristics  and  hierarchy  for  all  of 
the  steel  wire  rod  antidumping 
investigations. 

On  November  7,  2001,  the  Department 
issued  an  antidumping  questionnaire  to 
Siderurgica  Lazaro  Cardenas  Las 
Truchas  S.A.  (SICARTSA).^  On 
December  5,  2001  the  petitioners  alleged 
that  there  that  there  was  a  reasonable 
basis  to  believe  or  suspect  that  critical 
circiunstances  exist  with  respect  to 
imports  of  steel  wire  rod  from  Brazil, 
Germany,  Mexico.  Moldova,  Turkey, 
and  Ukraine. 

On  January  17.  2002.  the  petitioners 
requested  a  30-day  postponement  of  the 
preliminary  determination  in  this 
investigation.  On  January  28.  2002,  the 
Department  published  a  Federal 
Register  notice  postponing  the  deadline 
for  the  preliminary  determination  until 
March  13,  2002.  See  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Indonesia, 


'  The  petitioners  in  this  investigation  are  Co- 
Steel  Raritan,  Inc..  GS  Industries,  Inc.,  Keystone 
Ckinsolidated  Industries,  Inc.,  and  North  Star  Steel 
Texas,  Inc. 


2  With  respect  to  imports  from  Egypt,  South 
Africa,  and  Venezuela,  the  ITC  determined  that 
imports  from  these  countries  during  the  period  of 
investigation  (POI)  were  negligible  and,  therefore, 
these  investigations  were  terminated. 

3  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales  or,  if  the  home  market  is  not  viable, 

of  sales  in  the  most  appropriate  third-country 
market.  Section  C  requests  a  complete  listing  of  U.S. 
sales.  Section  D  requests  information  on  the  cost  of 
production  (COP)  of  the  foreign  like  product  and 
the  constructed  value  (CV)  of  the  merchandise 
under  investigation.  Section  E  requests  information 
on  further  manufacturing. 


Germany,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine,  67  FR  3877 
(January  28,  2002).  On  March  4,  2002, 
the  petitioners  requested  an  additional 
20-day  postponement  of  the 
preliminary  determination  in  this 
investigation.  On  March  15,  2002,  the 
Department  published  a  Federal 
Register  notice  postponing  the  deadline 
for  the  preliminary  determinations  until 
April  2,  2002.  See  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Indonesia, 
Germany,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine,  67  FR  11674 
(March  15,  2002). 

On  February  4,  2002,  the  Department 
preliminarily  determined  that  critical 
circumstances  exist  with  respect  to 
imports  of  carbon  and  alloy  steel  wire 
rod  from  Mexico.  See  Memorandimi  to 
Faryar  Shirzad  Re:  Antidumping  Duty 
Investigation  Carbon  and  Alloy  Steel 
Wire  Rod  From  Mexico  and  Trinidad 
and  Tobago  —  Notice  of  Preliminary 
Determinations  of  Critical 
Circimistances  (February  4,  2002);  see 
also  Carbon  and  Alloy  Steel  Wire  Rod 
From  Germany,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine:  ^ 

Notice  of  Preliminary  Determination  of 
Critical  Circumstances,  67  FR622A 
(February  11.  2002). 

Period  of  Investigation 

The  POI  is  July  1,  2000,  through  June 
30,  2001.  This  period  corresponds  to  the 
foiu  most  recently  completed  fiscal 
quarters  prior  to  the  month  of  the  filing 
t)f  the  petition  (i.e..  August  2001). 

Scope  of  Investigations 

The  merchandise  covered  by  these 
investigations  is  certain  hot— rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 
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Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  mm  or 
more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
contciining  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminimi,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  alimiinum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 


bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
ciurently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590. 
7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99.0038. 
7213.99.0090.  7227.20.0010. 
7227.20.0020,  7227.20.0090, 
7227.20.0095,  7227.^0.6051, 
7227.90.6053,  7227.90.6058.  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

See  Carbon  and  Certain  Alloy  Steel 
Wire  Rod:  Requests  for  exclusion  of 
various  tire  cord  quality  wire  rod  and 
tire  bead  quality  wire  rod  products  from 
the  scope  of  antidumping  duty  (Brazil, 
Canada,  Egypt,  Germany,  Indonesia, 
Mexico,  Moldova,  South  Africa, 
Trinidad  and  Tobago,  Ukraine,  and 
Venezuela)  aiid  coimtervailing  duty 
(Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey)  investigations. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  Where  it  is  not  practicable 
to  examine  all  known  producers/ 
exporters  of  subject  merchandise, 
section  777A(c)(2)  of  the  Act  permits  us 
to  investigate  either  1 )  a  sample  of 
exporters,  producers,  or  types  of 
products  that  is  statistically  valid  based 
on  the  information  available  at  the  time 
of  selection,  or  2)  exporters  and 
producers  accounting  for  the  largest 
volume  of  the  subject  merchandise  that 
can  reasonably  be  examined.  In  the 
petition,  the  petitioners  identified  seven 
producers/exporters  of  steel  wire  rod. 
The  data  on  the  record  indicate  that  four 
of  these  producers/exporters  sold 
subject  merchandise  to  the  United 


States  during  the  period  of  investigation 
(i.e..  the  period  July  2000  through  June 
2001);  however,  due  to  limited 
resources  we  determined  that  we  could 
investigate  only  the  largest  exporter.  See 
Respondent  Selection  Memorandum 
dated  November  9.  2001.  Therefore,  we 
chose  SICARTSA  as  the  mandatory 
respondent  in  this  case. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  the 
respondents  covered  by  the  description 
in  die  Scope  of  Investigation  section, 
above,  and  sold  in  Mexico  during  the 
POI  are  considered  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  We  have  relied  on  eight 
criteria  to  match  U.S.  sales  of  subject 
merchandise  to  comparison-market 
sales  of  the  foreign  like  product  or 
constructed  value  (CV):  grade  range, 
carbon  content  range,  surface  quality, 
deoxidization,  maximimi  total  residual 
content,  heat  treatment,  diameter  range, 
and  coating.  These  characteristics  have 
been  weighted  by  the  Department  where 
appropriate.  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  made  in  the  ordinary  course  of 
trade  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  above. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 
wire  rod  from  Mexico  were  made  in  tne 
United  States  at  LTFV,  we  compared  the 
export  price  (EP)  and  the  constructed 
export  price  (CEP)  to  the  normal  value 
(NV),  as  described  in  the  Export  Price 
and  Constructed  Export  Price  and 
Normal  Value  sections  of  this  notice.  In 
accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  wei^ted-average  EPs  and 
CEPs.  We  compared  these  to  weighted- 
average  home  market  prices,  as 
appropriate,  in  Mexico. 

Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
used,  as  appropriate,  EP  or  CEP  as 
defined  in  sections  772(a)  and  772(b)  of 
the  Act,  respectively.  Section  772(a)  of 
the  Act  defines  EP  as  the  price  at  which 
the  subject  merchandise  is  first  sold  (or 
agreed  to  be  sold  before  the  date  of 
importation  by  the  producer  or  exporter 
of  the  subject  merchandise  outside  of 
the  United  States  to  an  unaffiliated 
purchaser  in  the  United  States  or  to  an 
unaffiliated  purchaser  for  exportation  to 
the  United  States. 
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Section  772(b)  of  the  Act  defines  CEP 
as  the  price  at  which  the  subject 
merchandise  is  first  sold  in  the  United 
States  before  or  after  the  date  of 
importation,  by  or  for  the  accoimt  of  the 
producer  or  exporter  of  such 
merchandise,  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  an 
unaffiliated  purchaser,  as  adjusted 
under  subsections  772(c)  and  (d)  of  the 
Act 

We  found  all  of  SICARTSA's  sales  to 
be  EP  since  both  SICARTSA  and  its 
affiliate  CCC  Steel  made  sales  from 
outside  the  United  States  before  the  date 
of  importation  into  the  United  Sates.  For 
the  respondent,  we  calculated  EP  based 
on  the  packed  prices  charged  to  the  first 
unaffiliated  customer  in  the  United 
States.  In  accordance  with  section 
772(c)(2)  of  the  Act,  we  reduced  the  EP 
by  movement  expenses  and  export  taxes 
and  duties,  where  appropriate. 

Normal  Value 

A.  Selection  of  Comparison  Markets 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient 
quantities  (or  value,  if  quantity  is 
inappropriate)  and  that  there  is  no 
particular  market  situation  that  prevents 
a  proper  comparison  with  the  EP  or 
CEP.  The  Act  contemplates  that 
quantities  (or  value)  will  normally  be 
considered  insufficient  if  they  are  less 
than  5  percent  of  the  aggregate  quantity 
(or  value)  of  sales  of  the  subject 
merchandise  to  the  United  States. 

We  found  that  SICARTSA  has  a  viable 
home  market  of  steel  wire  rod. 
SICARTSA  submitted  home  market 
sales  data  for  purposes  of  the 
calculation  of  NV. 

In  deriving  NV,  we  made  adjustments 
as  detailed  in  the  Calculation  of  Normal 
Value  Based  on  Home  Market  Prices 
section  below. 

B.  Cost  of  Production  Analysis 

On  August  31,  2001,  petitioners  made 
a  sales  below  cost  allegation  concerning 
SICARTSA.  Based  on  this  allegation  and 
in  accordance  with  section 
773(b)(2)(A)(i)  of  the  Act,  we  found 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  steel  wire  rod  manufactured 
in  Mexico  were  made  at  prices  below 
the  COP.  See  Initiation  Notice.  As  a 
result,  the  Department  has  conducted  an 
investigation  to  determine  whether 
SICARTSA  made  sales  in  its  home 
market  at  prices  below  its  COPs  during 
the  POI  within  the  meaning  of  section 
773(b)  of  the  Act.  We  conducted  the 
COP  analysis  described  below. 


1.  Calculation  of  Cost  of  Production 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of  the 
cost  of  materials  and  fabrication  for  the 
foreign  like  product,  plus  amounts  for 
the  home  market  general  and 
administrative  (G&A)  expenses,  selling 
expenses,  packing  expanses  and  interest 
expenses.  We  relied  on  the  COP  data 
submitted  by  SICARTSA  in  its  cost 
questionnaire  response. 

For  iron  ore  and  lime,  major  inputs  in 
wire  rod  production,  we  determined 
that  the  affiliates'  average  COP  exceeded 
the  transfer  price  SICARTSA  paid  to  its 
affiliated  suppliers.  Therefore,  pursuant 
to  section  773(f)(3)  of  the  Act,  we 
applied  the  major  input  rule  and 
adjusted  SICARTSA's  reported  cost  of 
manufacturing  to  accoimt  for  purchases 
of  iron  ore  and  lime  from  affiliated 
parties  at  non-arm's  length  prices.  We 
used  SICARTSA's  G&A  ratio  based  on 
its  fiscal  year  2000  financial  statements. 
We  have  not  used  the  fiscal  year  2001 
data,  as  suggested  by  SICARTSA, 
because  the  financial  expense  ratio  for 
2001  is  unsupported  by  data  on  the 
record.  We  will  consider  the  issue 
further  for  the  final  determination.  We 
used  the  submitted  financial  expense 
ratio  based  on  Sidemrgica  del  Pacifico 
S.A.'s  fiscal  year  2000  consolidated 
financial  statements. 

In  addition,  we  adjusted  the  net 
financial  expenses  to  include  the 
current  portion  of  the  net  gain  on 
monetary  position  and  to  exclude 
interest  gained  on  investments  and 
exchange  gains  on  accounts  and  notes 
receivable.  We  also  adjusted  the 
reported  cost  of  goods  sold  used  as  the 
denominator  to  exclude  G&A  related 
depreciation  and  POI  packing  costs.  For 
further  details,  see  Memorandum  from 
Robert  B.  Greger  to  Neal  M.  Halper:  Cost 
of  Production  and  Constructed  Vale 
Calcidation  Adjustments  for  the 
Preliminary  Determination,  date  April  2, 
2002.  We  did  not  adjust  SICARTSA's 
reported  deprecation  expense,  as 
suggested  by  the  petitioners'*  because, 
based  on  our  review  of  the  information 
on  the  record  we  have  accepted 
SICARTSA's  depreciation  expense 
allocation  for  purposes  of  the 
preliminary  determination.  We  note, 
however,  that  the  Department  will 
examine  the  appropriateness  of 
SICARTSA's  reported  depreciation 
expenses  in  detail  at  verification. 

2.  Test  of  Home  Market  Sales  Prices 

We  compared  the  adjusted  weighted- 
average  COP  to  the  home  market  sales 


■•  See  Letter  from  Petitioners  dated  March  20. 
2002 


of  the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP 
within  an  extended  period  of  time  (i.e., 
a  period  of  one  year)  in  substantial 
quantities  and  whether  such  prices  were 
sufficient  to  permit  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
On  a  model-specific  basis,  we 
compared  the  revised  COP  to  the  home 
market  prices,  less  any  applicable 
movement  charges,  discounts  and 
rebates. 

3.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP,  We 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  In  such  cases,  because  we 
compared  prices  to  POI  average  costs, 
we  also  determined  that  such  sales  were 
not  made  at  prices  that  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  we  disregarded  the  below- 
cost  sales. 

We  found  that,  for  certain  models  of 
steel  wire  rod,  more  than  20  percent  of 
the  home  market  sales  were  made 
within  an  extended  period  of  time  at 
prices  less  than  the  COP.  Further,  the 
prices  did  not  provide  for  the  recovery 
of  costs  within  a  reasonable  period  of 
time.  We  therefore  disregarded  these 
below-cost  sales  and  used  the 
remaining  sales  as  the  basis  for 
determining  NV,  in  accordance  with 
section  773(b)(1)  of  the  Act. 

C.  Calculation  of  Normal  Value  Based 
on  Home  Market  Prices 

We  determined  price-based  NVs  for 
the  respondent  company  as  follows.  We 
made  adjustments  for  any  differences  in 
packing,  and  we  deducted  movement 
expenses  pursuant  to  section 
773(a)(6)(B)(ii)  of  the  Act.  In  addition,    ' 
where  applicable,  we  made  adjustments 
for  differences  in  circumstances  of  sale 
(COS)  pursuant  to  section 
773(a)(6)(C)(iii)  of  the  Act.  We  made 
COS  adjustments  by  deducting  direct 
selling  expenses  incurred  for  home 
market  sales  (credit  expense)  and 
adding  U.S.  direct  selling  expenses  (e.g.. 
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LOTs  in  the  home  market  are  at  a  more 
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credit  expense).  We  also  deducted 
discounts  from  home  market  sales.  The 
petitioners  argued  that  certain  claimed 
rebates  should  be  rejected  because  they 
are  not  supported  by  a  pre-existing  and 
consistently-applied  policy.  We 
recognize  that  there  may  be  a  question 
as  to  how  these  adjustments  are  labeled 
and  note  that  SICARTSA  acknowledged 
in  its  questionnaire  response^  that  the 
Department  may  wish  to  characterize 
these  as  rebates  rather  than  discounts. 
Regardless  of  whether  we  label  them  as 
discoimts  or  rebates,  there  is  no 
evidence  on  the  record  to  indicate  that 
we  should  not  allow  these  adjustments 
in  our  preliminary  determination.  No 
other  adjustments  to  NV  were  claimed 
or  allowed.  .     ^ 

D.  Arm's-length  Sales 

SICARTSA  reported  sales  of  the 
foreign  like  product  to  affiliated 
customers.  To  test  whether  these  sales 
to  affiliated  customers  were  made  at 
arm's  length,  where  possible,  we 
compared  the  prices  of  sales  to  affiliated 
and  imaffiliated  customers,  net  of  all 
movement  charges,  direct  selling 
expenses,  discounts,  and  packing. 
Where  the  price  to  the  affiliated  party 
was  on  average  99.5  percent  or  more  of 
the  price  to  the  unaffiliated  parties,  we 
determined  that  sales  made  to  the 
affiliated  party  were  at  arm's  length.  See 
Antidumping  Duties;  Countervailing 
Duties:  Final  Rule.  62  FR  27296,  27355 
(May  19, 1997)  (preamble  to  the 
Department's  regulations).  Consistent 
with  section  351.403(c)  of  the 
Department's  regulations,  we  excluded 
from  our  analysis  those  sales  where  the 
price  to  the  affiliated  parties  was  less 
than  99.5  percent  of  the  price  to  the 
unaffiliated  parties. 

E.  Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP 
transaction.  The  NV  level  of  trade  is  that 
of  the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  SG&A  expenses  and 
profit.  For  EP  sales,  the  U.S.  level  of 
trade  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from 
exporter  to  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP 
transactions,  we  examine  stages  in  the 
marketing  process  and  selling  functions 


5  See  Response  to  Sections  B,  C,  and  D  of  the 
Departments  questionnaire  from  January  2,  2002  at 
page  21 


along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison  market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  level 
of  trade  of  the  export  transaction,  we 
make  a  level-of-trade  adjustment  under 
section  773(a)(7)(A)  of  the  Act. 

In  implementing  these  principles  in 
this  investigation,  we  obtained 
information  from  SICARTSA  about  the 
marketing  stages  involved  in  the 
reported  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 
activities  performed  by  the  respondent 
for  each  channel  of  distribution.  In 
identifying  levels  of  trade  for  EP  and 
home  market  sales  we  considered  the 
selling  functions  reflected  in  the  starting 
price  before  any  adjustments. 

In  the  home  market.  SICARTSA 
reported  four  channels  of  distribution, 
the  first  to  affiliated  distributors  that 
resold  the  merchandise  to  unaffiliated 
resellers  or  end  users,  the  second  for 
sales  to  affiliated  distributors  who  later 
sold  the  product  to  another  affiliated 
reseller,  who  then  resold  to  unaffiliated 
resellers  or  end  users,  the  third 
representing  direct  sales  to  unaffiliated 
resellers,  and  the  last,  direct  sales  to 
unaffiliated  industrial  users. 

SICARTSA  claims  two  LOTs  in  the 
home  market,  which  it  names  LOT  2 
and  LOT  3.  SICARTSA  describes  its 
LOT  2  as  direct  sales  to  affiliated  and 
unaffiliated  customers  and  its  LOT  3  as 
sales  from  SICARTSA's  affiliates  to  their 
unaffiliated  customers. 

We  examined  the  selling  functions 
related  to  both  sales  by  affiliated 
resellers  and  direct  sales  in  the  home 
market.  We  found  discrepancies 
between  SICARTSA's  narrative 
discussion  of  its  distributioiij)rocess  in 
its  section  A  questionnaire  response,  a 
chart  titled  Selling  Activities  and 
Services  Offered  in  U.S.  and  Mexican 
Markets  provided  as  section  A  response 
exhibit  9,  resubmitted  in  exhibit  AA^, 
and  the  narrative  description  of  services 
and  functions  performed  for  U.S.  and 
home  market  sales  in  exhibit  BC-3.  For 
this  preliminary  determination  we  used 
the  more  detailed  information  provided 
in  Exhibit  BC-3  over  that  in  the  chart 
from  Exhibit  AA-4.  In  reviewing 
SICARTSA's  responses  we  have 
determined  that  there  are  two  channels 
of  distribution;  1)  sales  by  affiliates  and 
2)  directs  sales.  With  respect  to  the  first 
channel  of  distribution,  by  affiliates. 
SICARTSA  provided  handling  of 
rejected  merchandise,  pre-sales 
engineering,  salesmen  visits,  and 


advertising  on  behalf  of  the  customer. 
For  the  second  channel  of  distribution, 
direct  sales,  in  the  home  market  we 
foimd  that  the  nimiber  and  level  of 
selling  functions  provided  varied  by 
customer  category,  of  which  SICARTSA 
has  three:  resellers,  wire  drawers,  and 
other  end  users.  Sales  to  resellers 
involved  the  following  selling  functions: 
inventory  maintenance,  handling  of 
rejected  merchandise,  pre-sale 
engineering  advice,  salesmen  visits,  and 
advertising  on  behalf  of  the  customer. 
For  sales  to  wire  drawers,  SICARTSA 
preformed  the  following  selling 
fimctions:  inventory  maintenance, 
handling  of  rejected  merchandise,  pre- 
sale  engineering  advise,  custom 
designed  products,  salesmen  visits  to 
customers,  and  technical  visits  to 
customers.  Finally,  for  sales  to  other  end 
users  selling  fimctions  included 
inventory  maintenance  and  the 
handling  of  rejected  merchandise.  Based 
on  an  analysis  of  the  customer 
categories,  channels  of  distribution  and 
differences  in  selling  functions  we 
preliminarily  find  that  there  are  two 
LOTs  in  the  home  market,  LOT  1,  which 
consists  of  direct  sales,  emd  LOT  3. 
which  consists  of  sales  by  affiliated 
parties.^ 

In  the  U.S.  market  SICARTSA 
reported  two  channels  of  distribution, 
one  for  sales  made  through  its  affiliated 
reseller.  CCC  Steel  GmbH  (CCC  Steel), 
and  the  other  for  direct  sales  to 
unaffiliated  customers.  For  sales  made 
through  its  affiliate,  while  SICARTSA 
provides  limited  selling  functions.  CCC 
Steel  performs  the  preponderance  of  the 
selling  functions  for  sales  to  the 
unaffiliated  customers:  handling  of 
rejected  merchandise  and  salesmen 
visits  to  customers.  For  direct  sales  to 
unaffiliated  customers  SICARTSA 
performs  the  following  selling 
functions:  handling  of  rejected 
merchandise  and  salesmen  visits  to 
customers.  SICARTSA  claims  that  there 
is  one  U.S.  LOT.  Based  on  an  analysis 
of  the  reported  selling  functions  and  the 
fact  that  all  sales  in  the  U.S.  market  are 
EP.  the  Etepartment  preliminarily  finds 
that  there  is  one  LOT  in  the  U.S.  market. 

The  petitioners  argue  that  there  is  no 
LOT  difference  between  SICARTSA's 
home  market  sales  and  U.S.  sales. ^  They 
claim  that  the  selling  functions  that 
SICARTSA  used  to  determine  LOT 
represent  either  trivial  or  non-existent 
distinctions  and  that  many  of  the 
services  have  been  captured  by  other 
expenses  reported  by  SICARTSA. 
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market  LOTs  as  LOT  2  and  LOT  3. 

'  See  Letter  6t)ra  Petitioners  dated  March  20, 
2002 
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SICARTSA  claims  that  sales  at  both 
LOTs  in  the  home  market  are  at  a  more 
advanced  LOT  than  the  LOT  in  the 
United  States. 

In  determining  whether  home  market 
sales  are  at  a  different  LOT  than  U.S.  EP 
sales,  we  examined  the  chaimels  of 
distribution,  customer  categories,  and 
selling  functions  reported  in  the  home 
market  and  in  the  United  States.  On  the 
basis  of  this  analysis  we  preliminarily 
find  that  sales  at  both  home  market 
LOTs  are  more  advanced  than  sales  at 
the  LOT  in  the  U.S.  market.  Although 
there  are  two  levels  of  trade  in  the  home 
market,  neither  is  equivalent  to  with  the 
U.S.  LOT.  Therefore,  we  have  no 
appropriate  information  on  which  to 
determine  if  there  is  a  pattern  of 
consistent  price  differences  between  the 
comparison  sales  on  which  NV  is  based 
and  sales  at  the  LOT  of  the  export 
transactions.  Accordingly,  we  will 
match  U.S.  sales  to  the  LOT  we  find  to 
be  closest  to  the  U.S.  LOT  (i.e.,  home 
market  LOT  1),  where  possible. 

Currency  Conversions 

We  made  currency  conversions  into 
U.S.  dollcirs  in  accordance  with  section 
773A  of  the  Act  based  on  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales, 
as  obtained  from  the  Federal  Reserve 
Bank  (the  Department's  preferred  source 
for  exchange  rates). 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  oiu- 
final  determination. 

Final  Critical  Circumstances 
Determination 

We  vdll  make  a  final  determination 
concerning  critical  circumstances  in  this 
case  when  we  make  our  final 
determination  regarding  sales  at  LTFV 
in  this  investigation. 

Suspension  of  Liquidation 

Because  of  our  preliminary 
affirmative  critical  circumstances 
findings  in  this  case,  we  are  directing 
the  Customs  Service  to  suspend 
liquidation  of  any  imliquidated  entries 
of  steel  wire  rod  from  Mexico  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  which 
is  90  days  prior  to  the  date  on  which 
this  notice  is  published  in  the  Federal 
Register.  We  are  instructing  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amoimt  by  which  the  NV 
exceeds  the  EP,  as  indicated  in  the  chart 
below  for  imports  from  Mexico.  These 
instructions  suspending  liquidation  will 
remain  in  effect  imtil  further  notice. 


The  weighted-average  dumping 
margins  are  provided  below: 


Manufacturer/exporter 

Margin 
(percent) 

SICARTSA 

All  Others 

25.70 
25.70 

Disclosure 

The  Department  will  normally 
disclose  calculations  performed  within 
five  days  of  the  date  of  publication  of 
this  notice  to  the  parties  of  the 
proceeding  in  this  investigation  in 
accordance  with  19  CFR  351.224(b). 

International  Trade  Commission 
Notification  « 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final  antidumping 
determination  is  affirmative,  the  ITC 
will  determine  whether  the  imports 
covered  by  that  determination  are 
materially  injuring,  or  threaten  material 
injury  to.  the  U.S.  industry.  The 
deadline  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  this  preliminary  determination 
or  45  days  after  the  date  of  our  final 
determination. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  verification 
reports.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Further,  we  would 
appreciate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  If  a  request  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230.  hi 
the  event  that  the  Department  receives 
requests  for  hearings  from  parties  to 
more  than  one  steel  wire  rod  case,  the 
Department  may  schedule  a  single 
hearing  to  encompass  all  those  cases. 


Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and  777(i)(l)  of  the  Act. 

Dated:  April  2,  2002 
Faryar  Shizad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-8706  Filed  4-»-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-«41-805] 

CartxMi  and  Certain  Alloy  Steel  Wire 
Rod  from  Moldova:  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
SUMMARY:  We  preliminarily  determine 
that  carbon  and  certain  alloy  steel  wire 
rod  (wire  rod)  from  Moldova  is  being,  or 
is  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  (LFTV),  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended.  The  estimated 
margin  is  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 
DATES:  April  10.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gilgunn  or  Scott  Lindsay, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW,  Washington,' 
DC  20230;  telephone:  (202)  482-4236  or 
(202)  482-0780,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  ("the 
Department")  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (2001). 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1.  2001  through  June  30.  2001. 


\ 
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0  2  mm;  (vi)  capable  of  being  drawn  to        Venezuela)  and  countervailing  duty 
a  diameter  of  0.78  mm  or  larger  witii  0.5     (Brazil.  Canada.  Germany.  Trinidad  and 


Federal  Register / Vol.  67,  No.  69 / Wednesday,  April  10.  2002 /Notices 


17403 


(USrrC)  notified  the  Department  of  its 
affirmative  preliminary  injury 


D.C.  (Moldovan  Embassy),  requesting 
quantity  and  value  information  for  all 


on  January  16.  2002,  February  21,  2002. 
and  March  4.  2002.  As  requested  by 
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Scope  of  Investigation 

The  merchandise  covered  by  these 
investigations  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead.  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  mm  or 
more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  nmi  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum.  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur.  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 


0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon.  (2)  less 
than  0.01  percent  of  soluble  aluminum. 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur.  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copjjer  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
■  intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590, 
7213.91.6010.  7213.91.6090. 
7213.99.0031.  7213.99.0038. 
7213.99.0090.  7227.20.0010. 
7227.20.0020.  7227.20.0090. 
7227.20.0095.  7227.90.6051. 
7227.90.6053.  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

See  "Carbon  and  Certain  Alloy  Steel 
Wire  Rod:  Requests  for  exclusion  of 
various  tire  cord  quality  wire  rod  and 
tire  bead  quality  wire  rod  products  from 
the  scope  of  antidumping  duty  (Brazil. 
Canada.  Egypt.  Germany.  Indonesia, 
Mexico,  Moldova,  South  Africa, 
Trinidad  and  Tobago,  Ukraine,  and 


Venezuela)  and  countervailing  duty 
(Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey)  investigations." 

Case  History 

On  September  24,  2002,  the 
Department  initiated  antidumping 
investigations  of  wire  rod  from  Brazil, 
Canada,  Egypt,  Germany,  Indonesia, 
Mexico,  Moldova,  South  Africa, 
Trinidad  and  Tobago,  Ukraine,  and 
Venezuela.  (See  Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Bmzili  Canada.  Egypt. 
Germany,  Indonesia,  Mexico,  Moldova, 
South  Africa,  Trinidad  and  Tobago, 
Ukraine,  and  Venezuela,  66  FR  50164 
(October  2,  2001)  ["Notice  of 
Initiation")).  The  petitioners  in  this 
investigation  are  Co-Steel  Raritan,  Inc., 
GS  Industries,  Keystone  Consolidated 
Industries,  Inc.,  and  North  Star  Steel 
Texas,  Inc.  ("petitioners").  Since  the 
initiation  of  these  investigations,  the 
following  events  have  occurred. 

On  October  9,  2001,  petitioners 
requested  that  the  scope  of  the 
investigation  be  amended  to  exclude 
high  carbon,  high  tensile  1080  grade  tire 
cord  and  tire  bead  quality  wire  rod 
actually  used  in  the  production  of  tire 
cord  and  bead,  as  defined  by  specific 
dimensional  characteristics  and 
specifications.  On  November  28,  2001, 
the  five  largest  U.S.  tire  manufacturers 
and  the  industry  trade  association,  the 
Rubber  Manufactxirers  Association, 
submitted  a  letter  to  the  Department  in 
response  to  petitioners'  October  9,  2001, 
submission  regarding  the  exclusion  of 
certain  1080  grade  tire  cord  and  tire 
bead  wire  rod  used  in  the  production  of 
tire  cord  and  bead.  Additionally,  the  tire 
manufacturers  requested  clarification 
from  the  Department  if  1090  grade  is 
included  in  petitioners'  October  9,  2001. 
scope  exclusion  request.  The  tire 
manufacturers  requested  an  exclusion 
from  the  scope  of  this  investigation  for 
1070  grade  wire  rod  and  related  grades, 
citing  a  lack  of  domestic  production 
capacity  to  meet  the  requirements  of  the 
tire  industry.  On  November  28.  2001, 
petitioners  further  clarified  and 
modified  their  October  9,  2001 
amendment  of  the  scope  of  the  petition. 
Finally,  on  January  21,  2002,  Tokusen 
U.S.A.,  Inc.  submitted  a  request  that 
grade  1070  tire  cord  wire  rod,  and  tire 
cord  wire  rod  more  generally,  be 
excluded  from  the  scope  of  the 
antidumping  duty  and  countervailing 
duty  investigations.  The  Department's 
analysis  of  scope  issues  and  exclusion 
requests  is  discussed  in  the  Scope 
Memo. 

On  October  15,  2001,  the  United 
States  International  Trade  Commission 
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(USITC)  notified  the  Department  of  its 
affirmative  preliminary  injury 
determination  on  imports  of  subject     ' 
merchandise  from  Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine.  On 
October  29,  2001,  the  USITC  published 
its  preliminary  determination  stating 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise  bom  Brazil, 
Canada,  Ciermany,  Indonesia,  Mexico, 
Moldova.  Trinidad  and  Tobago,  and 
Ukraine.  See  Carbon  and  Certain  Alloy 
Steel  Wire  Rod  From  Brazil,  Canada, 
Egypt,  Germany,  Indonesia,  Mexico, 
Moldova,  South  Africa,  Trinidad  and 
Tobago,  Turkey,  Ukraine,  and 
Venezuela.  66  FR  54539  (October  29, 
2001). 

The  Department  issued  a  letter  on 
October  16,  2001  to  interested  parties  in 
all  of  the  concurrent  wire  rod 
antidumping  investigations,  providing 
an  opportunity  to  comment  on  the 
Department's  proposed  model  match 
characteristics  and  hierarchy. 
Petitioners  submitted  comments  on 
October  24,  2001.  The  Department  also 
received  comments  on  model  matcljing 
bom  respondents  Hysla  S.A.  de  C.V. 
(Mexico),  Ivaco,  Inc.  and  Ispat  Sidbec 
Inc.  (Canada). 

On  January  17,  2002,  petitioners 
requested  that  the  Department  extend 
the  deadline  for  issuance  of  the 
preliminary  determinations  by  30  days. 
On  January  28,  2002,  the  Department 
published  in  the  Federal  Register  the 
notice  postponing  the  preliminary 
determinations  to  March  13,  2002  (see 
Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Germany,    . 
Indonesia,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine,  (67  FR  3877). 
On  March  4,  2002,  petitioners  submitted 
a  letter  to  the  Department  requesting  the 
Etepartment  to  extend  the  deadline  for 
issuance  of  the  preliminary 
determinations  by  an  additional  20 
days.  The  Department  published  in  the 
Federal  Register  the  notice  postponing 
the  preliminary  determinations  an 
additional  20  days  until  April  2,  2002 
(see  Notice  of  Postponement  of 
Preliminary  Antidumping  Duty 
Determinations:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  From  Brazil, 
Canada,  Germany.  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago,  and 
Ukraine,  67  FR  11674(March  15,  2002). 

With  respect  to  the  investigation 
involving  Moldova,  the  following  events 
have  occurred.  On  November  2,  2001, 
the  Department  issued  a  letter  to  the 
Embassy  of  Moldova  in  Washington, 


D.C.  (Moldovan  Embassy),  requesting 
quantity  and  value  information  for  all 
Moldovan  producers/exporters  who 
manufactured  or  exported  subject 
merchandise  to  the  United  States  during 
the  POI.  The  Department  requested  that 
the  Moldovan  Embassy  forward  this 
request  to  all  Moldovan  producers  and 
exporters  of  wire  rod  that  was  sold  to 
the  United  States  during  the  period  of 
investigation  ("POI").  On  November  27, 
2001,  the  Moldovan  Embassy  submitted 
a  letter  confirming  that  the  Government 
of  the  Republic  of  Moldova  (GORM)  had 
distributed  the  "questionnaire  to  all 
Moldovan  companies  who  manufacture 
and  export  the  wire  rod  to  the  United 
States"  and  asking  for  an  extension  of 
the  deadline  for  a  response  to  the 
questionnaire.  On  December  3,  2001, 
Department  officials  telephoned  the 
Moldovan  Embassy  to  ascertain  how 
many  Moldovan  companies 
manufactured  and  exported  wire  rod  to 
the  United  States  during  the  POI  and  to 
inform  the  GORM  that  the  Department 
could  not  grant  any  extension  of  the 
deadline  for  responses  until  the  GORM 
notified  the  Department  of  names  of  the 
companies  requesting  extensions  (see 
Memorandum  from  the  Team  to  the  File 
regarding  "Carbon  and  Certain  Alloy 
Steel  Wire  Rod  bom  Moldova,"  dated 
December  3,  2001  on  file  in  the  Central 
Records  Unit,  Room  B099  of  the 
Department  of  Commerce  (CRU)).  The 
GORM  has  not  identified  any  wire  rod 
producers  or  exporters  other  than 
Moldova  Steel  Works  (MS W) . 

On  November  2,  2001,  the  Department 
issued  an  antidumping  questionnaire  to 
MSW,  the  only  Moldovan  producer/ 
exporter  named  in  the  petition.  On 
November  8,  2001,  the  Department 
issued  minor  revisions  to  the 
questioimafre.  (See  "Memorandum  to 
the  File,"  from  Scott  Lindsay  through 
Dana  Mermelstein,  dated  November  8, 
2001,  on  file  in  the  CRU.) 

On  November  28,  2001,  the 
.  Department  invited  interested  parties  to 
comment  on  surrogate  country  selection 
and  to  provide  publicly  available 
information  for  valuing  the  factors  of 
production.  We  received  comments 
regarding  surrogate  country  selection 
from  MSW  and  the  petitioners  on 
December  4,  2001.  Petitioners  submitted 
siuTogate  value  information  on  January 
11,  2002  and  March  19,  2002. 

On  November  30,  2001  and  December 
27,  2001,  respectively,  the  Department 
received  MSW's  section  A  questionnaire 
response  and  sections  C  and  D 
responses.  The  Department  issued 
supplemental  questionnaires  on 
December  20,  2001,  January  25.  2002, 
and  February  7,  2002.  MSW  submitted 
supplemental  questionnafre  responses 


on  January  16,  2002,  February  21,  2002, 
and  March  4,  2002.  As  requested  by 
MSW,  the  Department  granted  several 
extensions  of  deadlines  for  filing 
questionnaire  responses.  Petitioners 
submitted  comments  o&  MSW's 
questionnaire  responses  on  December 
10,  2001,  January  23,  2002,  March  4, 
2002,  and  March  19,  2002. 

On  November  14,  2001,  MSW 
submitted  a  request  for,  and  information 
in  support  of,  graduation  to  market 
economy  status  for' Moldova,  effective 
January  1,  2001.  On  November  30,  2001, 
MSW  requested  that  the  Department 
apply  market-economy  methodology  in 
all  antidiunping  proceedings  initiated 
against  Moldova  on  or  after  January  1 , 
2001.  On  December  6,  2001,  petitioners 
submitted  comments  regarding  the 
request  for  market  economy  graduation. 
On  December  13,  2001,  MSW  submitted 
a  letter  from  the  GORM  requesting  that 
the  Department  revoke  Moldova's  non- 
market-economy  (NME)  status.  On 
December  21,  2001,  MSW  submitted  a 
letter  reiterating  its  view  that  the 
Department  should  graduate  Moldova  to 
market  ecoiwmy  status  and  issue  a 
market-economy  questioimaire. 
Although  the  Department  did  not  issue 
a  market-economy  questionnaire  to 
MSW,  MSW  filed  its  market  economy 
questionnaire  responses  on  December 
28,  2001. 

On  December  21,  2001,  the  GORM 
clarified  its  request  for  revocation  of 
NME  status.  On  January  9,  2002,  the 
GORM  further  clarified  its  request  for 
revocation  of  NME  status.  These  two 
letters  were  placed  on  the  record  by  the 
Department  on  January  14,  2002.  See 
"Memorandum  regarding  Telephone    ■ 
Conversation  with  Victor  Chirella  from 
the  Embassy  of  Moldova,"  dated  January 
14,  2002.  On  January  15,  2002, 
Department  officials  met  with 
representatives  bom  the  Moldovan 
Embassy  to  discuss  the  status  of 
Moldova's  market  economy  request  (see 
"Memorandum  to  the  File  regarding  Ex- 
Parte  Meeting:  Antidumping  Duty 
Investigation  of  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Moldova," 
dated  January  25,  2002).  On  January  16, 
2001,  petitioners  commented  on  the 
GORM's  December  21 ,  2001 ,  and 
January  15,  2002,  letters.  On  January  29, 
2002  and  February  28,  2002,  MSW 
commented  on  the  GORM's  letters  and 
urged  the  Department  to  apply  market 
economy  methodology  to  MSW. 

On  February  5,  2002,  Department 
officials  met  with  an  official  of  the 
GORM's  WTO  Division  to  discuss 
procedural  questions  regarding 
graduation  from  NME  status  (see 
"Memorandum  regarding  Meeting  with 
Official  from  the  Republic  of  Moldova 


Ministry  of  Economy."  dated  February        Separate 


other  supporting  documentation 
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are  governed  only  by  legislation  in 
[TMRl,  not  Moldova"  (MSW's  March  4, 


margin  for  MSW  for  the  preliminary  appropriate,  we  made  deductions  from 

determination.  In  their  letter,  petitioners    the  starting  price  (gross  unit  price)  for 
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Ministry  of  Economy,"  dated  February 
6,  2002).  On  February  25.  2002. 
Department  officials  met  with  counsel 
to  MSW  to  discuss  MSW's  request  that 
the  Department  proceed  with  its  N\fE 
revocation  analysis  as  quickly  as 
possible  (see  "Memorandum  regarding 
Ex-Parte  Meeting  on  the  Antidumping 
Investigation  of  Carbon  Steel  Wire  Rod 
from  Moldova,"  dated  February  27, 
2002.) 

Critical  Circumstances 

On  December  5.  2001.  petitioners 
alleged  that  there  that  there  was  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  imports  of  wire  rod  from 
Brazil,  Germany,  Mexico,  Moldova, 
Turkey,  and  Ukraine.  On  December  21, 
2001  the  petitioners  further  alleged  that 
there  was  a  reasonable  basis  to  believe 
or  suspect  that  critical  circumstances 
exist  with  respect  to  imports  of  wire  rod 
from  Trinidad  and  Tobago.  On  February 
4,  2002.  the  Department  preliminarily 
determined  that  critical  circumstances 
exist  with  respect  to  wire  rod  from 
Moldova.  See  Memorandum  to  Faryar 
Shirzad  Re:  Antidumping  Duty 
Investigation  of  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Moldova  - 
Preliminary  Affirmative  Determination 
of  Critical  Circumstances  (February  4, 
2002);  See  also  Carbon  and  Alloy  Wire 
Rod  from  Germany,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine: 
Notice  of  Preliminary  Determination  of 
Critical  Circumstances,  67  FR  6224 
(February  11,2002). 

Non-Market-Economy  Country  Status 

The  Department  has  treated  Moldova 
as  a  non-market-economy  (NME) 
country  in  all  past  antidumping 
investigations.  See,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Steel  Reinforcing  Bars  from 
Moldova,  66  FR  33525  (June  22.  2001). 
This  NME  designation  remains  in  effect 
until  it  is  revoked  by  the  Department 
(see  section  771(18)(C)  of  the  Act).  As 
noted  above.  MSW  has  requested 
revocation  of  Moldova's  NME  status. 
The  Department  is  currently  analyzing 
this  request.  For  the  purposes  of  Ais 
preliminary  determination,  we  have 
continued  to  treat  Moldova  as  an  NME 

country. 

When  the  Department  is  investigating 
imports  from  an  NME  country,  section 
773(c)(1)  of  the  Act  directs  us  to  base 
the  normal  value  ("NV")  on  the  NME 
producer's  factors  of  production,  valued 
in  a  comparable  market  economy  that  is 
a  significant  producer  of  comparable 
merchandise.  The  sources  of  individual 
factor  values  are  discussed  under  the 
"Normal  Value"  section,  below. 


Separate  Rates 

It  is  the  Department's  policy  to  assign 
all  exporters  of  subject  merchandise  in 
an  NME  country  a  single  rate,  unless  an 
exporter  can  demonstrate  that  it  is 
sufficienUy  independent  so  as  to  be 
entitled  to  a  separate  rate.  The 
Department's  separate  rates  test  is  not 
concerned,  in  general,  with 
macroeconomic/border-type  controls 
(e.g..  export  licenses,  quotas,  and 
minimum  export  prices),  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  Rather,  the  test  focuses  on 
controls  over  export-related  investment, 
pricing,  and  output  decision-making 
process  at  the  individual  firm  level.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Ukraine, 
62  FR  61754,  61757  (November  19, 
1997);  Tapered  Roller  Bearings  and 
Parts  Thereof  Finished  and  Unfiriished, 
from  the  People's  Republic  of  China: 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  62  FR  61276. 
61279  (November  17,  1997);  and  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value:  Honey  from  the 
People's  Republic  of  China,  60  FR 
14725,  14727  (March  20, 1995).  To 
establish  whether  a  firm  is  sufficiently 
independent  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 
exporting  entity  under  the  test 
established  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China,  56  FR  20588  (May  6,  1991) 
(Sparklers),  and  amplified  in  Final 
Determination  of  Sales  at  Less-Than- 
Fair-Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR 
22585,  22587  (May  2,  1994)  (Silicon 
Carbide).  Under  this  test,  the 
Department  assigns  separate  rates  in 
NME  cases  only  if  an  exporter  can 
affirmatively  demonstrate  the  absence  of 
both  (1)  dejure  and  (2)  de  facto 
governmental  control  over  export 
activities.  See  Silicon  Carbide,  59  FR  at 
22587,  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Furfuryl 
Alcohol  from  the  Peoples  Republic  of 
China,  60  FR  22544  (May  8, 1995). 

MSW  has  submitted  separate  rates 
information  in  its  section  A  responses, 
and  has  requested  a  separate,  company- 
specific  rate.  In  the  context  of  analyzing 
this  request,  the  Department  has  asked 
MSW  to  clarify  its  relationship  with  the 
GORM  and  the  "Transnistrian 
Moldovan  Republic'  (TMR).  In  response 
to  the  Department's  requests  for 
information  and  documentation 
addressing  the  relationship  between 
MSW  and  the  GORM,  MSW  provided 
copies  of  legislative  enactments  and 


other  supporting  documentation 
discussing  the  relationship  between 
MSW  and  the  TMR.  Further,  MSW  has 
stated  that  its  business  operations  "are 
governed  only  by  legislation  in  the 
TMR,  not  Moldova."  The  national 
authority  or  country  recognized  by  the 
United  States  is  the  Republic  of 
Moldova,  not  the  TMR.  Thus,  it  is  not 
possible  to  conduct  the  type  of  separate 
rates  analysis  envisioned  in  the  practice 
as  set  forth  in  Sparklers  and  amplified 
in  Silicon  Carbide  because  the  facts  here 
do  not  permit  an  evaluation  of  MSW  in 
the  context  of  the  laws  of  Moldova.  As 
such,  and  as  discussed  in  more  detail 
below,  we  are  unable  to  analyze  MSW's 
claim  for  a  separate  rate;  accordingly, 
for  purposes  of  this  preliminary 
determination,  we  caimot  grant  MSW  a 
separate  rate. 

The  Department  considers  the 
following  de  yure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  an  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies. 

During  the  course  of  this 
investigation,  the  Department  has 
repeatmlly  asked  MSW  to  provide 
copies  of  GORM  legislation  or 
regulations  (e.g.,  business  licenses, 
export  laws,  business  laws,  export 
control  lists,  price  control  lists,  etc.) 
which  relate  to  its  export  operations  and 
which  address  the  three  criteria  listed 
above.  While  MSW  did  provide,  in  its 
November  14,  2001,  request  for  NME 
revocation,  copies  of  the  GORM's 
constitution,  labor  laws,  and  investment 
laws,  these  documents  do  not  address 
the  issue  of  export  operations  or 
decentralized  control  of  companies.  In 
its  November  30,  2001,  January  16, 
2002,  and  March  4.  2002  questionnaire 
responses,  MSW  indicated  that  all  of  its 
business  operations,  including  its  export 
operations,  are  conducted  in  accordance 
with  the  relevant  legislation  of  the  TMR. 
which  is  neither  the  principle 
government  authority  with  which  our 
analysis  must  be  concerned,  nor  a 
"country"  recognized  by  the  United 
States.  Indeed,  as  a  member  of  the 
World  Trade  Organization  and  the 
United  Nations,  GORM,  and  not  the 
TMR,  is  recognized  by  these 
international  bodies  as  "Jie  sovereign 
authority  in  Moldova.  Specifically,  in 
response  to  a  request  for  legislative 
enactments  or  oUier  measures  by  the 
GORM  centralizing  or  decentralizing 
control  of  MSW's  export  activities, 
MSW  stated  "MSW's  export  activities 


are  governed  only  by  legislation  in 
[TMR],  not  Moldova"  (MSW's  March  4, 
2002  supplemental  response  at  15). 

In  general,  in  applying  the  separate 
rates  test  to  companies  operating  in 
NME  countries,  the  Department 's  goal 
is  to  determine  whether  the  company, 
on  a  de  jiu«  and  de  facto  basis,  operates 
outside  of  the  control  of  the  government 
of  the  country  under  investigation.  In 
this  investigation,  that  country  is  the 
Republic  of  Moldova,  and  its 
government  is  identified  as  the  GORM. 
Therefore,  the  separate  rates  test 
reqmres  us  to  examine  whether  MSW 
operates  outside  the  control  of  the 
GORM.  Because  MSW  has  reported  that 
its  export  activities  are  governed  only  by 
the  legislation  of  the  TMR,  and  has  not 
provided  any  of  the  relevant  legislation 
and  other  documentation  as  issued  by 
the  GORM.  the  facts  on  the  record  in 
this  case  do  not  permit  the  analysis 
required  by  our  separate  rates  test. 

Moldova-Wide  Rate 

For  all  NME  cases,  the  Department 
has  implemented  a  policy  by  which 
there  is  a  rebuttable  presumption  that 
all  exporters  or  producers  comprise  a 
single  exporter  imder  common 
government  control,  the  "NME  entity." 
The  Department  assigns  a  single  NtAE 
rate  to  die  NME  entity,  unless  an 
exporter  can  demonstrate  eligibility  for 
a  separate  rate.  Information  on  the 
record  of  this  investigation  indicates 
that  MSW  was  the  only  Moldovan 
producer  and  exporter  to  sell  the  subject 
merchandise  to  the  United  S*ates  during 
the  POL  Since  the  only  Moldovan 
producer  and  exporter  of  the  subject 
merchandise  responded  to  the 
Department's  questionnaire,  and  we 
have  no  reason  to  believe  that  there  are 
other  non-responding  exporters/ 
producers  of  the  subject  merchandise 
during  the  POl,  we  calculated  a 
Moldova-wide  rate  based  on  the 
weighted-  average  margin  determined 
for  MSW.  This  Moldova- wide  rate 
applies  to  all  entries  of  subject 
merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  MSW  for  export 
to  the  United  States  were  made  at  less 
than  fair  value,  we  compared  EP  to  NV, 
as  described  below  in  the  "Export 
Price"  and  "Normal  Value"  sections  of 
this  notice.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
compared  POI-wide  weighted-average 
EPs  to  the  NVs. 

On  March  19.  2002.  in  a  letter  to  the 
Department,  petitioners  requested  that 
the  Department  apply  total  adverse  facts 
avsulable  to  determine  the  diunping 


margin  for  MSW  for  the  preliminary 
determination.  In  their  letter,  petitioners 
make  the  following  allegations:  1) 
MSW's  responses  have  been 
intentionally  misleading  in  material 
respects;  2)  MSW  has  refused  to  provide 
information  concerning  possible  market 
economy  inputs;  and  3)  MSW  has 
refused  to  provide  information 
concerning  its  parent  company  and 
other  affiliates.  Moreover,  petitioners 
maintain  that  substantial  record 
evidence  demonstrates  a  pattern  of 
uncooperative  behavior  warranting 
application  of  adverse  facts  available. 
TTie  Department  has  examined  MSW's 
submissions  and  data,  and  preliminarily 
finds  that  they  are  adequate  for 
purposes  of  calculating  a  diunping 
margin. 

In  its  responses.  MSW  has  provided 
sufficient  information  upon  which  to 
base  a  preliminary  analysis.  While  there 
appear  to  be  some  gaps  in  the  record, 
such  as  incomplete  information 
pertaining  to  affiliation,  we  do  not  find 
those  gaps  significant  enough  to  render 
MSW's  questionnaire  responses 
unusable  for  oin  preliminary 
determination.  Moreover,  currently 
there  is  no  indication  on  the  record  that 
MSW  failed  to  cooperate  to  the  best  of 
its  ability.  , 

We  disagree  with  petitioners 
concerning  certain  of  their  claims  about 
MSW's  refusal  to  provide  the 
information  as  requested.  For  example. 
MSW  did  provide  adequate  information 
on  its  purchase  of  inputs  from  market 
economies  to  use  in  the  preliminary 
determination.  Although  petitioners 
argue  that  it  is  insufficient  because  no 
translated  invoices  were  provided  to 
support  the  reported  prices,  we  find  that 
for  the  purposes  of  a  preliminary 
determination,  such  invoices  are  not 
essential  to  our  use  of  these  reported 
prices.  Before  verification,  the 
Department  will  seek  clarification  on 
certain  issues,  particularly  on  affiliation, 
and  the  Department  will  conduct  a 
complete  verification  before  reaching  a 
final  determination.  However,  for  the 
purposes  of  this  preliminary 
determination,  we  are  relying  on  the 
information  submitted  by  MSW  to 
determine  the  export  price  and  NV. 

Export  Price 

For  MSW.  we  used  EP  methodology 
for  this  preliminary  determination  in 
accordance  with  section  772(a)  of  the 
Act  because  the  subject  merchandise 
was  sold  direcdy  to  unaffiliated 
customers  in  the  United  States  prior  to 
importation,  and  constructed  export 
price  ("CEP")  methodology  was  not 
otherwise  appropriate.  We  calcidated  EP 
based  on  FOB  prices.  Where 


appropriate,  we  made  deductions  frtim 
the  starting  price  (gross  unit  price)  for 
inland  freight  from  the  plant/ warehouse 
to  the  port  of  export  and  domestic 
brokerage  and  handling.  Because  the 
domestic  inland  freight  and  brokerage 
were  paid  in  a  nonmarket  economy 
currency,  we  based  these  charges  on 
surrogate  values  from  India.  (See 
"Normal  Value"  section  below  for 
further  discussion.) 

We  note  that  the  petitioner  has  raised 
the  issue  of  MSW's  potential  affiliation 
with  its  reported  customers  and  has 
argued  that  MSW's  sales  should  be 
treated  as  CEP  sales.  After  an 
examination  of  the  record  and  in 
accordance  with  Departmental  practice, 
we  have  preliminarily  treated  MSW's 
sales  as  EP  sales.  However,  we  will 
continue  to  examine  the  nature  of  the 
relationship  between  MSW  and  its 
customers  for  the  purposes  of  the  final 
antidumping  determination. 

Date  of  Sale 

Under  our  current  practice,  as 
codified  in  the  Department's  regulations 
at  section  351.401(i),  in  identifying  the 
date  of  sale  of  the  subject  merchandise, 
the  Department  will  normally  use  the 
date  of  invoice,  as  recorded  in  the 
producer's  records  kept  in  the  ordinary 
coiu^e  of  business.  See  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  from 
Thailand:  Final  Results  of 
Administrative  Review,  63  FR  55578, 
55587  (October  16,  1998).  However,  in 
some  instances,  it  may  not  be 
appropriate  to  rely  on  the  date  of 
invoice  as  the  date  of  sale,  because  the 
evidence  may  indicate  that  the  material 
terms  of  sale  were  established  on  some 
date  other  than  invoice  date.  See 
Antidumping  Duties;  Countervailing 
Duties:  Preamble  to  the  Department's 
Final  Regulations  at  19  CFR  Part  351,  62 
FR  27296,  24349  (May  19,  1997).  Thus, 
despite  the  general  presumption  that  the 
invoice  date  constitutes  the  date  of  sale, 
the  Department  may  determine  that  this  . 
is  not  an  appropriate  date  of  sale  where 
the  evidence  of  the  respondent's  selling 
practice  points  to  a  different  date  on 
which  the  material  terms  of  sale  were 
set. 

MSW  reported  its  U.S.  sales  based  on 
the  payment  order  date.  The  payment 
order  date  occurs  before  the  date  of  the 
commercial  invoice,  and  according  to 
MSW  is  the  proximate  date  on  which  all 
material  terms  of  sale  are  set.  In  the 
investigation  of  concrete  steel 
reinforcing  bar  from  Moldova,  the 
Department  determined  that  the 
payment  order  serves  the  same  function 
as  a  commercial  sales  invoice:  it  is  used 
to  notify  the  customer  that  payment  is 
due;  it  is  used  to  record  monies  due  to 


MSW;  it  serves  as  the  basis  for  In  accordance  with  section 

r.^,.A^.         ^<ii  "iniff-lfiUn  nf  thfi  nenartment's 


i__  :_  KCiAr' 


reported  by-products  since  they  either 
1)  reentered  the  production  process;  or 


Federal  Register /Vol.  67.  No.  69  /  Wednesday,  April  10.  2002 /Notices 


17407 


the  2001  financial  statements  of  TATA       later  than  50  days  after  the  date  of  Department  of  Commerce.  Washington, 

fron  and  Steel  Company  Limited  publication  of  this  notice,  and  rebuttal        DC  20230.  Applications  may  be 


17406 


Federal  Register / Vol.  67.  No.  69 /Wednesday.  April  10.  2002 /Notices 


MSW;  it  serves  as  the  basis  for 
accounting  for  sales  in  MSW's  records; 
and  it  is  generally  issued  within  a  day 
of  shipping  the  merchandise.  See  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Steel  Concrete 
Reinforcing  Bars  from  Moldova,  66  FR 
33525  Oune  21,  2001)  (Rebar  from 
Moldova)  and  accompanying  Decision 
Memorandum  at  Comment  6.  Therefore, 
for  purposes  of  the  preliminary 
determination  we  are  using  payment 
order  date  as  the  date  of  sale. 

Normal  Value 

1.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that:  (1)  are  at  a  level 
of  economic  development  comparable  to 
th^t  of  the  NME.  and  (2)  are  significant 
producers  of  comparable  merchandise. 
Regarding  the  first  criterion,  the 
E)epartment  has  determined  that 
Pakistan,  India,  Ghana,  Bangladesh,  and 
Nigeria  are  countries  comparable  to 
Moldova  in  terms  of  overall  economic 
development  (see  memorandum  from 
Jeff  May,  Director,  Office  of  Policy,  to 
Dana  Mermelstein,  Program  Manager. 
AD/CVD  Enforcement.  Group  III,  Office 
7  dated  November  20,  2001  {"Surrogpte 
Country  Memorandum")). 

MSW  has  claimed  that  Indonesia  is 
the  most  appropriate  surrogate. 
Petitioners  have  claimed  that  India  is 
the  most  appropriate  surrogate  and 
submitted  publicly-available  data 
showing  Indian  values.  We  note  that 
MSW  has  argued  that:l)  India  is  not  a 
significant  producer  of  wire  rod;  and  2) 
Indonesia  is  at  a  level  of  economic 
development  comparable  to  Moldova. 
However,  Indonesia  is  not  among  the 
cotmtries  identified  by  the  Department 
as  comparable  to  Moldova,  and  MSW 
has  not  provided  any  information  for 
the  record  to  support  its  claim  that  we 
should  depart  from  the  countries 
identified  in  the  Surrogate  Country 
Memorandum.  Petitioners  have 
provided  information  for  the  record 
which  indicates  that  there  at  least 
foiirteen  producers  of  wire  rod  in  India. 
The  record  also  shows  that,  as  noted  in 
the  Surrogate  Country  Memorandum, 
India  is  economically  comparable  to 
Moldova.  Moreover,  there  is  sufficient 
publicly-available  information  on 
Indian  values  on  the  record  of  the 
instant  case.  Accordingly,  we  have 
calculated  normal  value  using  publicly 
available  information  from  India  to 
value  MSW's  factors  of  production, 
except  as  noted  below. 


In  accordance  with  section 
351.301(c)(3)(i)  of  the  Department's 
regulations,  for  the  final  determination 
in  an  antidumping  investigation, 
interested  parties  may  submit  publicly 
available  information  to  value  factors  of 
production  within  40  days  after  the  date 
of  publication  of  the  preliminary 
determination. 

2.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act.  we  calculated  NV  based  on  the 
factors  of  production  reported  by  MSW 
using  Indian  values,  except  where  noted 
below. 

In  selecting  the  surrogate  values,  we 
considered  the  quality,  specificity,  and 
contemporaneity  of  the  data.  For  those 
values  not  contemporaneous  with  the 
POl.  imless  otherwise  noted  below,  we 
adjusted  for  inflation  using  price  indices 
published  in  the  International  Monetary 
Fund's  International  Financial 
Statistics.  As  appropriate,  we  adjusted 
input  values  to  make  them  delivered 
prices.  For  factor  values  where  we  used 
Indian  import  statistics,  we  did  not 
include  data  pertaining  to  imports  from 
non-market  economy  countries.  See  e.g.. 
Notice  of  Final  Results  of  the 
Antidumping  Duty  Administrative 
Review  of  Chrome-Plated  Lug  Nuts  from 
the  People's  Republic  of  China,  63  FR 
53872  (October  7,  1998).  We  also  did 
not  include  imports  from  Indonesia. 
Korea,  and  Thailand  because  these 
countries  maintain  non-specific  export 
subsidies.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Automotive 
Replacement  Glass  Windshields  From 
the  People's  Republic  ofChina,67  FR 
6482  (February  12,  2002).  For  a  detailed 
analysis  of  surrogate  values,  see 
Memorandum  regarding  "Factors  of 
Production  Valuation  for  Preliminary 
Determination,"  dated  April  2,  2002 
(public  version  on  file  in  the  CRU). 

Material  Inputs:  For  those  raw 
material  inputs  purchased  from  a 
market  economy  supplier  and  paid  for 
in  a  convertible  ciurency,  we  used  the 
purchase  price  reported  by  MSW.  For 
all  other  inputs  that  were  not  self- 
produced  by  MSW,  we  valued  the 
material  input  by  Harmonized  Tariff 
Schedule  ("HTS")  number,  using 
cumulative  Monthly  Statistics  of  Foreign 
Trade  of  India  or  from  other  Indian 
soiut:es. 

Packing  Materials:  For  all  inputs,  we 
valued  the  material  input  by  HTS 
number,  using  cumulative  Indian 
imports  from  the  Monthly  Statistics  of 
Foreign  Trade  of  India. 

By-Products:  Consistent  with  the 
Department's  practice,  we  have  not 
granted  an  offset  for  any  of  MSW's 


reported  by-products  since  they  either 

1)  reentered  the  production  process;  or 

2)  were  not  sold  during  the  POL  (See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Bulk  Aspirin  from  the 
People's  Republic  of  China,  65  FR  33805 
(May  25,  2000)  and  accompanying 
Decision  Memorandum  at  Comment  13.) 

Energy:  For  electricity,  we  used  a 
value  from  the  International  Energy 
Agency  Energy  Prices  and  Taxes  (First 
Quarter  2001).  For  natural  gas,  we  used 
a  value  based  on  the  value  calculated  in 
the  "Factors  of  Production  Valuation  for 
the  Preliminary  Determination: 
Antidumping  Investigation  of  Steel 
Reinforcing  Bar  from  Moldova,"  dated 
January  16,  2001.  (See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Steel  Concrete 
Reinforcing  Bars  from  Moldova,  66  FR 
8338,  Qanuary  30,  2001);  as  affirmed  by 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Steel  Concrete 
Reinforcing  Bars  from  Moldova,  66  FR 
33525  (Jime  21,  2001)  (Rebar  from 
Moldova).)  For  industrial  water,  we 
used  the  surrogate  value  based  on  the 
value  cited  in  "Factors  of  Production 
Valuation  for  the  Preliminary 
Determination:  Antidumping 
Investigation  of  Steel  Wire  Rope  from 
the  People's  Republic  of  China."  dated 
September  25.  2000.  (See  Notice  of 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Steel  Wire  Rope 
From  India  and  the  People's  Republic  of 
China;  Notice  of  Preliminary 
Determination  of  Sales  at  Not  Less  Than 
Fair  Value:  Steel  Wire  Rope  From 
Malaysia,  65  FR  58736  (October  1. 
2000);  as  affirmed  by  Notice  of  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Steel  Wire  Rope  From  India 
and  the  People 's  Republic  of  China: 
Notice  of  Final  Determination  of  Sales 
at  Not  Less  Than  Fair  Value:  Steel  Wire 
Rope  From  Malaysia,  66  FR  12759 
(February  28.  2001).)  For  oxygen, 
nitrogen,  and  argon,  we  based  the 
surrogate  values  on  1997  price 
information  (adjusted  for  inflation)  from 
Bhouka  Gases  Limited,  an  Indian 
manufacturer  of  industrial  gases. 

Direct,  Indirect  and  Packing  Labor.  To 
value  the  labor  input,  we  used 
Moldova's  regression-based  wage  rate 
published  by  Import  Administration  on 
its  website,  http://ia.ita.doc.gov/.  The 
source  of  the  wage  rate  data  on  the 
Import  Administration  website  is  the 
2000  Yearbook  of  Labour  Statistics, 
published  by  the  International  Labour 
Office  ( "ILO")  (Geneva:  2000),  Chapter 
5B:  Wages  in  Manufacturing. 

Factory  Overhead.  Selling  General  &■ 
Administrative  ("SG&A"),  Interest  and 
Profit  To  value  depreciation,  SG&A, 
interest,  and  profit,  we  used  data  from 
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the  2001  financial  statements  of  TATA 
Iron  and  Steel  Company  Limited 
(TATA),  an  Indian  steel  company  which 
produces  the  wire  rod. 

Inland  Freight  and  domestic 
brokerage  :  For  all  instances  in  which 
respondent  reported  domestic  inland 
freight  (rail)  and  domestic  brokerage,  we 
used  surrogate  values  based  on  the 
values  cited  in  Rebar  from  Moldova. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  relied 
upon  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  from 
Moldova  entered,  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  In  addition,  based 
on  our  preliminary  determination  that 
critical  circumstances  exist  with  respect 
to  imports  of  wire  rod  from  Moldova  (67 
FR  6224),  we  are  directing  Customsto 
suspend  liquidation  of  any  unliquidated 
enfries  of  subject  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  which 
is  90  days  prior  to  the  date  on  which 
this  notice  is  published  in  the  Federal 
Register.  We  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  EP  as  indicated  in  the  chart 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 


Exporter/manufacturer 

Weighted- 
average 
margin 

percentage 

Moldova-wide  rate  

369.10 

The  Moldova-wide  rate  applies  to  all 
entries  of  the  subject  merchandise. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  oiur 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Public  Comment 

Unless  otherwise  informed  by  the 
Department,  case  briefs  in  six  copies 
must  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 


later  than  50  days  after  the  date  of 
publication  of  this  notice,  and  rebuttal 
briefs  no  later  than  55  days  after  the 
date  of  publication  of  this  notice.  We 
request  that  a  list  of  authorities  used 
and  an  executive  summary  of  issues 
accompany  any  briefs  submitted  to  the 
Department.  Such  summary  should  be 
limited  to  five  pages  total,  including 
footnotes.  In  accordance  with  section 
774  of  the  Act,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  If  a  hearing  is  requested,  the 
Department  will  notify  parties  of  the 
date,  time,  and  location  of  the  hearing. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  vmtten  ; 

request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  not  later  than  75 
days  after  the  date  of  this  preliminary 
determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Act. 

Dated:  April  2.  2002 
Faryar  Shirzad, 

Assistant  Secretaryfor  Import  Administration. 
[FR  Doc.  02-8707  Filed  4-9-02;  8:45  am] 

BILUNG  CODE  3510-OS-S     . 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  an  instrument  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instrument 
shown  below  is  intended  to  be  used,  is  ■ 
being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 


Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Suite  4100W.  U.S.  Department  of 
Commerce,  Franklin  Court  Building, 
1099  14th  Street,  NW.,  Washington,  DC. . 

Docket  Number:  02-008.  Applicant: 
Department  of  Health  and  Human 
Services,  Centers  for  Disease  Control 
emd  Prevention,  Infectious  Disease 
Pathology  Activity,  1600  Clifton  Road, 
NE.,  Mailstop  G-32,  Atlanta,  GA  30333. 
Instrument:  Electron  Microscope,  Model 
Tecnai  12  TWIN.  Manufacturer:  FEI 
Company,  The  Netherlands.  Intended 
Use:  The  instrument  is  intended  to  be 
used  to  study  material  of  a  biological 
nature  in  order  to  investigate  pathogens, 
viruses,  bacteria,  fungi  and  parasites 
within  a  variety  of  specimens  including 
human  and  animal  tissue  specimens, 
cellular  extracts,  tissue-culture  cells,      ^ 
viral  constructs,  cell  culture  supernatant 
fluid  preparations  and  other  biological 
specimens.  The  objectives  in  the  course 
of  scientific  investigations  are  to 
determine  the  cause  of  illness,  achieve 
a  diagnosis,  and  develop  rapid 
diagnostic  capacity  and  study  the 
pathogens  of  the  disease  for  the 
detection  of  specific  bioterrorism 
microorganisms.  Application  accepted 
by  Commissioner  of  Customs:  March  13, 
2002. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutorv  Import  Programs 

Staff. 

|FR  Doc.  02-8710  Filed  4-9-02;  8:45  am) 

BILLING  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Emory  University;  Notice  of  Decision 
on  Application  for  Duty-Free  Entry  of 
Scientific  instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building,  1099  14th  Street,  NW, 
Washington,  DC. 

Docket  Number:  01-026.  Applicant:   • 
Emory  University,  Atlanta,  GA  30322. 
Instrument:  High  Speed  CCD  Cameta 
System  Set,  Model  MiCAM  001. 
Manufacturer:  SciMedia  Ltd.,  Japan. 
Intended  Use:  See  notice  at  67  FR  8938, 
February  27,  2002. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value-to  the  foreign 
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instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
incorporates  a  digital  camera  with  a 
sophisticated  software  package 
specifically  designed  and  integrated  «o 
monitor  neuronal  activities.  The 
National  Institutes  of  Health  advises  in 
its  memorandum  of  December  18,  2001 
that  (1)  this  capability  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
'snows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufectured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  02-8709  Filed  4-9-02;  8:45  ami 

BIUJNO  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  040202B] 

Endangered  and  Threatened  Species; 
Talw  of  Anadromous  Fish 

agency:  National  Marine  Fisheries 
Service  (NMFS):  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  appUcation  for 
Incidental  Take  Permit  with  a  Habitat 
Conservation  Plan  and  availability  for 
public  comment:  Notice  of  Availability 
of  Draft  Environmental  Assessment. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  received  an  application  for 
an  incidental  take  permit  (Permit)  from 
the  Grants  Pass  Irrigation  District  (GPID) 
pursuant  to  the  Endangered  Species  Act 
(ESA).  As  required  by  the  ESA.  GPID 
has  also  prepared  a  habitat  conservation 
plan  (Plan)  designed  to  minimize  and 
mitigate  any  such  take  of  endangered 
and  threatened  species.  The  Permit 
application  is  related  to  the  operation  of 
Savage  Rapids  Dam  in  Josephine  and 
Jackson  Counties,  in  the  State  of  Oregon. 
The  dam  is  owned  and  operated  by 
GPID  for  the  sole  purpose  of  providing 
irrigation  water  to  its  customers.  The 
effective  dates  of  the  permit  will  be  from 
May  7,  2002,  imtil  November  1.  2005. 
The  permit  may  be  extended  for  1  year, 
until  November  1.  2006.  in  accordance 
with  the  provisions  of  the  Consent 
Decree  in  United  States  v.  Gmnts  Pass 


Irrigation  District,  Civil  No.  98-3034-HO 
(D.  Or..  August  27.  2001).  The  Permit 
application  includes  the  Plan.  The 
Permit  application  is  for  the  incidental 
take  of  ESA  listed  salmonids  associated 
with  otherwise  lawful  activities.  NMFS 
also  announces  the  availability  of  a  draft 
Environmental  Assessment  (EA)  for 
proposed  issuance  of  the  Permit.  NMFS 
is  furnishing  this  notification  in  order  to 
allow  other  agencies  and  the  public  an 
opportimity  to  review  and  comment  on 
these  documents.  All  comments 
received  will  become  part  of  the  public 
record  and  will  be  available  for  review 
pursuant  to  the  ESA. 
DATES:  Written  comments  from 
interested  parties  on  the  permit 
application,  the  Plan  and  the  draft  EA 
must  be  received  at  the  appropriate 
address  or  fax  number  (see  ADDRESSES) 
no  later  than  5  p.m.  Pacific  Standard 
Time  on  May  10.2002. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  specific  addresses 
where  copies  of  the  Permit  application, 
plan,  and  draft  EA  can  be  viewed. 
Comments  on  the  permit  application. 
Plan  or  draft  EA  and  requests  for 
information  should  be  directed  to  Frank 
Bird,  Project  Biologist.  Habitat 
Conservation  Division,  National  Marine 
Fisheries  Service,  525  NE  Oregon  Street, 
Suite  210.  Portland.  OR  97232-2778. 
Comments  may  also  be  sent  via  fax  to 
541-957-3386.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
internet.  Requests  for  copies  of  the 
permit  application,  Plan  and  draft  EA 
should  be  directed  to  the  Habitat 
Conservation  Division.  NMFS  Roseburg 
Office.  2900  Stewart  Parkway  N.W.. 
Roseburg,  OR  97470  or  by  calling  NMFS 
at  (503)  231-2377.  The  documents  are 
also  available  electronically  on  the 
Internet  at  http://www.nwr.noaa.gov/ 
Ihabcon/habweb/hcp.htm.  Comments 
received  will  also  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  by  calling  (503) 
231-2377  or  (541) 957-3383. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Bird.  Roseburg,  OR  (ph:  541/957- 
3383,  fax:  541/957-3386,  e-mail: 
Frank.Bird@noaa.gov). 

SUPPLEMENTARY  INFORMATION:  Address 
for  Documents  and  for  Comments 
Regarding  This  Action  Copies  are 
available  for  viewing,  or  partial  or 
complete  duplication,  at  the  following 
libraries:  Medford  Headquarters  Library, 
Headquarters  Regional  Services.  413 
West  Main  Street.  Medford,  OR  97501, 
Tel  541-774-8689;  Rogue  River  Regional 
Library,  West  County  Regional  Services. 
412  East  Main  Street,  Rogue  River, 
Oregon  97537,  Tel  541-582-1714; 
Josephine  County  Library  Services. 


Main  Ubrary.  200  N.W.  'C  Street, 
Grants  Pass,  OR  97526,  Tel  (541)  474- 
5480. 

Authority 

Section  9  of  the  ESA  and  Federal 
regulations  prohibit  the  taking  of  a 
species  listed  as  endangered  or 
threatened.  The  term  "take"  is  defined 
imder  the  ESA  to  mean  harass,  harm, 
pursue,  himt,  shoot,  wound,  kill,  trap, 
capture,  or  collect,  or  to  attempt  to 
engage  in  any  such  conduct.  hJMFS  may 
issue  permits  under  section  10(a)(1)(B) 
of  the  ESA,  under  limited 
circumstances,  to  take  listed  species 
incidental  to.  and  not  the  purpose  of, 
otherwise  lawftil  activities.  Authority  to 
take  listed  species  is  subject  to 
conditions  set  forth  in  the  permits. 
Permits  are  issued  in  accordance  with 
and  are  subject  to  the  ESA  and  NMFS 
regulations  governing  threatened  and 
endangered  species  (50  CFR  222.307). 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  Notice: 

Southern  Oregon/Northern  California 
coho  salmon  [Oncorhynchus  kisutch);  as 
well  as  one  proposed  species  (Klamath 
Mountain  Province  steelhead)  under 
specific  provisions  of  the  Permit,  should 
this  species  be  listed  in  the  futuje. 

Background 

GPID  currently  provides  irrigation 
water  to  approximately  8,000  customers 
who  own  a  total  of  7,700  acres  in 
Jackson  and  Josephine  counties.  Savage 
Rapids  Dam  provides  GPID  with  its 
primary  water  supply.  Water  is 
delivered  through  160  miles  (257 
Kilometers)  of  canals  in  the  greater 
Grants  Pass,  Oregon  area.  The  water 
provided  by  GPID  is  not  treated  and, 
thus,  is  not  used  for  himian 
consumption.  Of  the  8.000  customers, 
about  300  own  more  than  5  acres  and 
the  remaining  7,700  own  less  than  5 
acres.  The  customers  with  more  than  5 
acres  represent  a  variety  of  agricultxual 
interests  as  well  as  some  industrial 
interests.  Of  the  7,700  customers 
owning  less  than  5  acres,  most  use  GPID 
water  for  small  hayfields  and/or 
personal  vegetable  gardens. 

Fish  passage  has  been  an  issue  at 
Savage  Rapids  Dam  since  the  dam  was 
constructed  in  1921  by  GPID.  Cvurently, 
there  are  fish  ladders  located  at  both  the 
north  and  south  sides  of  the  dam  to 
provide  for  upstream  and  downstream 
fish  migration.  The  north  fish  ladder  is 
a  rectangular,  concrete  structure 
containing  pools  8  feet  (2.4  meters)  long 
and  9  feet  (2.7  meters)  wide.  The  south 
fish  ladder  is  a  concrete  structure 
approximately  100  feet  (30.5  meters) 
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long  and  divided  into  10  pools. 
Extending  from  the  bottom  of  the  south 
ladder  to  the  river  are  a  series  of  fish 
resting  pools  and  attraction  channels. 
OPED  has  agreed  to  remove  the  dam 
and  replace  it  with  electric  powered 
pumping  facilities  to  provide  water  to 
its  customers.  GPID  will  operate  the 
dam  with  the  conservation  measiu«s 
developed  in  previous  years  during  the 
interim  period  of  May  7,  2002,  until 
November  1,  2005.  The  permit  may  be 
extended  for  1  year,  tmtil  November  1, 
2006,  in  accordance  with  the  provisions 
of  the  Consent  Decree  iii  United  States 
V.  Grants  Pass  Irrigation  District,  Civil 
No.  9&-3034-HO  (D.  Or..  August  27, 
2001). 

Habitat  Conservation  Plan 

GPID  proposes  to  operate  the  dam 
consistent  with  conservation  measures 
developed  during  1998-2000  and  as  set 
forth  in  its  permit  application  and  the 
Plan  to  reduce  take,  with  further 
operational  modifications  based  on  the 
timing  of  fish  runs  and  additional 
alterations  which  may  be  provided  from 
annual  operations.  From  May  7,  2002, 
until  November  1,  2005  (or  November  1, 
2006),  GPID  will  continue  to  pursue 
Federal  authorization  and  funding  for 
dam  removal,  and  will  install  and 
operate  a  replacement  pumping  system. 
At  the  end  of  or  during  this  interim 
period,  a  hew  incidental  take  permit 
application  with  a  new  habitat 
conservation  plan,  and  National 
Environmental  Policy  Act  (NEPA) 
review  will  be  prepared  to  cover  the 
long-term  operation  of  the  replacement 
pumping  facility. 

The  permit  and  Plan  for  the  interim 
operation  period  would  allow  GPID  to 
divert  150  cubic  feet  per  second  (cfs)  of 
water  from  the  Rogue  River  into  GPID's 
distribution  system  during  the  inclusive 
irrigation  seasons,  from  April  to  October 
each  year.  Activities  associated  with  the 
north  turbine/pump  intake,  south 
gravity  intake  and  the  fish  ladders  have 
the  potential  to  affect  listed  species 
subject  to  protection  under  the  ESA. 
The  Plan  for  GPID's  operation  of  Savage 
Rapids  Dam.  and  the  activities  proposed 
for  inclusion  in  this  permit  include  the 
following:  All  aspects  of  operating  the 
dam  including  opening  and  closing  the 
radial  gates,  installation  and  removal  of 
the  stoplogs.  operation  of  the  fish 
ladders,  operation  of  the  turbine  and  the 
screens,  operation  of  the  fish  sampling 
trap,  and  operation  of  the  diversion 
facilities.  The  Plan  and  the  permit 
application  also  cover  monitoring 
activities,  related  scientific  experiments 
in  the  Plan  area  and  sources  of  adequate 
funding  for  the  Plan. 


Environmental  Assessment 

The  EA  package  contains  a  draft  EA 
and  Finding  of  No  Significant  Impact 
(FONSI).  Four  Federal  action 
alternatives  have  been  analyzed  in  the 
draft  EA:  (1)  The  no  action  alternative, 
(2)  the  proposed  action,  issue  an 
incidental  take  permit  from  May  7,  2002 
until  November  1,  2005  (or  November  1, 
2006  with  a  1  year  extension)  with 
conditions  included  in  the  Plan,  (3) 
issue  an  incidental  take  permit  for  1 
year  with  conditions  included  in  the 
Plan  with  shut  down  triggers  similar  to 
alternative  2;  and  (4)  issue  an  incidental 
take  permit  for  99  years  with  a  habitat 
conservation  plan  that  would  include 
replacing  the  north  irrigation  screens  in 
compliance  with  NMFS  screen  criteria, 
and  no  removal  of  Savage  Rapids  Dam 
or  its  water-powered  turbine  pumps. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  ESA.  NMFS  will 
evaluate  the  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
section  10(a)  of  the  ESA  and  NEPA 
regulations.  If  it  is  determined  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  takes  of  listed 
species  imder  the  jurisdiction  of  NMFS. 
The  final  NEPA  and  permit 
determinations  will  not  be  completed 
imtil  after  the  end  of  the  30-day 
comment  period  and  NMFS  will  fully 
consider  ail  public  comments  received 
during  the  comment  period. 

Dated:  April  5,  2002. 
Susan  Pultz, 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  02-8693  Filed  4-9-02;  8:45  am] 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  030402C] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Seismic  RetrofK  Project  in  Humboldt 
County,  CA 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Notice  of  receipt  of  application 

and  proposed  incidental  harassment 

authorization;  request  for  comments. 


summary:  NMFS  has  received  a  request 
from  the  California  Department  of 


Transportation  (CALTRANS)  for  an 
authorization  to  take  small  nimibers  of 
marine  mammals  by  harassment 
incidental  to  a  project  to  seismically 
retrofit  three  bridges  at  Humboldt  Bay  in 
Humboldt  County.  CA.  Under  the 
Marine  Mammal  Protection  Act 
(MMPA).  NMFS  is  requesting  comments 
on  its  proposal  to  authorize  CALTRANS 
to  incidentally  take,  by  harassment, 
small  numbers  of  Pacific  harbor  seals  in 
Humboldt  Bay  for  a  1-year  period. 
DATES:  Comments  and  information  oi\ 
CALTRANS'  request  and  NMFS' 
proposal  must  be  received  no  later  than 
May  10.  2002. 

ADDRESSES:  Comments  on  the  request 
and  proposed  authorization  should  be 
addressed  to  Donna  Wieting.  Chief. 
Marine  Mammal  Conservation  Division. 
Office  of  Protected  Resources.  1315 
East-West  Highway,  Silver  Spring.  MD 
20910-3282.  Copies  of  CALTRANS' 
request  may  be  obtained  by  writing  to 
this  address  or  by  telephoning  one  of 
the  contacts  listed  below.  Comments 
will  not  be  accepted  if  submitted  via  e- 
mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Simona  Perry  Roberts.  Office  of 
Protected  Resources.  (301)  713-2322 
ext.  106  or  Christina  Fahy.  Southwest 
Regional  Office.  (562)  980-4023. 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  small  nimibers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or.  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  no  more 
than  a  negligible  impact  on  the  species 
or  stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 

as: 

...an  impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably  expected 
to,  and  is  not  reasonably  likely  to,  adversely 
affect  the  species  or  stock  through  effects  on 
annuafrates  of  recruitment  or  survival. 
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Subsection  101(a){5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  defines  "harassment"  as: 

...any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the  wild 
['Level  A  harassmenfl;  or  (ii)  has  the 
potential  to  disturb  a  marine  mammal  or 
marine  mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  patterns,  including, 
but  not  limited  to,  migration,  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
l"Level  B  harassmenfl. 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of 
an  appKcation  followed  by  a  3(>-day 
public  notice  and  comment  period  on 
any  proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  January  28.  2002.  NMFS  received 
a  request  from  CALTRANS  for  an  IHA 
to  incidentally  take,  by  harassment, 
small  numbers  of  Pacific  harbor  seals 
[Phoca  vitulina  richardsii)  during  a 
project  to  seismically  retrofit  three 
bridges  in  Humboldt  County,  CA. 


Project  Description 

The  purpose  of  the  project  is  to 
reduce  the  safety  hazard  caused  by 
probable  seismic  activity  through 
reinforcement  of  bridge  footings  and 
encasing  of  pier  columns.  Work  will  be 
on  three  bridges  spanning  Humboldt 
Bay,  the  Eureka  Channel  Bridge  (ECB), 
Middle  Channel  Bridge  (MCB),  and  the 
Samoa  Channel  Bridge  (SCB).  In 
general,  work  on  the  three  bridges  will 
include:  driving  0.91  meter  (m)  (36  inch, 
in)  and  1.52  m  (60  in)  diameter  cast-in- 
steel  shell  (CISS)  piles;  placement  of 
reinforced  concrete  casings  at  each  pier 
column:  concrete  topping  of  each  pier; 
construction  and  removal  of  temporary 
trestles;  installation  and  removal  of 
cofferdams:  placement  and  removal  of 
silt  curtains;  and.  movements  of  shallow 
draft  barges  and  tender  boats.  Because 
work  will  be  simultaneous  at  all  three 
bridges  there  is  a  high  likelihood  that 
more  than  one  pile  driving  episode  will 
be  occurring  in  the  Bay  at  any  given 
time.  CALTRANS  estimates  work  will 
last  approximately  560  days  on  an  8- 
hour  a  day.  5  day  a  week  work  schedule. 
The  project  start  date  is  scheduled  for 
summer  of  2002  and  the  entire  project 
will  end  in  the  winter  of  2004.  The 
proposed  IHA  will  only  authorize  the 


incidental  take  of  marine  mammals  for 
a  1-year  period. 

Marine  Mammal  Species  Potentially 
Impacted 

Pacific  harbor  seals  are  the  most 
abundant  marine  mammal  species 
found  within  Humboldt  Bay.  Seals  are 
regularly  seen  within  the  three 
channels:  Eureka.  Middle,  and  Samoa. 
Their  average  abundance  increases  in 
the  winter  and  spring  (Andrea  Gemmer. 
unpublished  data.  Humboldt  State 
University,  2001).  Two  main  haul-out 
locations  have  been  identified  in  North 
Humboldt  Bay,  or  Areata  Bay.  closest  to 
the  project  area.  These  haul-outs  are 
Daby  Island  (402  m  or  a  1/4  mile  (mi) 
North  of  ECB)  and  Mad  River  Slough 
(3.2  kilometers  (km)  or  2  mi  North  of 
SCB).  Other  recognized  haul-outs  in  and 
near  the  Bay  include:  Indian  Island, 
mud  flats  surrounding  the  terminal  ends 
of  Areata  Channel.  Hookton  Channel 
(12.9  km  (8  mi)  south  of  the  project).  Eel 
River  (19.3  km  (12  mi)  south  of  the 
project),  and  the  mouth  of  Mad  River 
(12.9  km  (8  mi)  north  of  the  project). 

Although  it  is  unlikely  that  any  other  • 
species  of  marine  mammal  will  be 
impacted  by  this  CALTRANS  project. 
California  sea  lions  (Zaiophus 
califomianus)  are  present  near  the 
channel  entrance  and  are  occasionally 
seen  within  the  lower  Bay  and  there  is 
a  low  probability  that  they  will  be 
present  near  the  proposed  project. 
However,  no  known  California  sea  lion 
haul-out  sites  exist  in  the  upper  Bay. 
islands,  or  in  the  Eureka.  Middle,  or 
Samoa  channels. 

General  information  on  Pacific  harbor 
seals,  California  sea  lions  and  other 
marine  mammal  species  found  in 
California  waters  can  be  found  in 
Forney  et  al.  (2000)  and  Barlow  et 
a/.(1998). 

Potential  Impact  on  Marine  Mammals 
and  their  Habitat 

At  this  time.  NMFS  considers  that 
underwater  sound  pressure  levels 
(SPLs)  above  190  dB  re  1  micro-Pa  RMS 
(impulse)  could  cause  temporary 
hearing  impairment  (Level  B 
harassment)  in  harbor  seals  and  sea 
lions.  The  effects  of  elevated  SPLs  on 
marine  mammals  may  include 
avoidance  of  an  area,  tissue  rupture, 
hearing  loss,  disruption  of  echolocation, 
masking,  habitat  abandonment, 
aggression,  pup  abandonment,  and 
annoyance.  During  pile  driving,  the 
level  of  sound  produced  fi'om  the 
impact  hanunering  may  be  affected  by 
the  size  and  maximum  operating  energy 
level  of  the  hammer,  the  size  and  length 
of  the  piles,  soil  conditions,  water 
depth,  bathymetry,  salinity,  and 


temperatiue.  For  the  Humboldt  Bay 
project  described  here,  pile  installation 
will  occur  from  shallow  (less  than  1  m, 
3.28  feet  (ft))  to  deep  (16  m,  52.5  ft) 
water,  with  several  different  types  and 
sizes  of  piles.  Low  frequency  sounds, 
such  as  those  that  dominate  in  pile 
driving,  tend  to  attenuate  more  rapidly 
in  relatively  shallow  water  (i.e.,  6-10  m, 
19.7-32.8  ft)  than  in  deeper  waters. 
Although  underwater  SPL 
measurements  for  pile  driving  in 
Humboldt  Bay  have  not  been  collected 
and  are  difficult  to  estimate,  marine 
mammal  reactions  to  previous  pile 
driving  activities  in  other  geographic 
locations  (i.e.,  San  Francisco  Bay)  have 
led  CALTRANS  to  a  determination  that 
the  pile  driving  outlined  in  the  project 
description  has  the  potential  to  harass 
Pacific  harbor  seals  that  may  be 
swimming,  foraging,  or  resting  in  the 
area  where  activities  will  be  taking 
place.  In  discussions  with  Structures 
Engineering  Staff.  CALTRANS 
determined  that  the  type  and  size  of  pile 
driver  that  would  be  used  on  the 
Humboldt  Bay  retrofit  project  would  be 
comparable  to  a  Delmag  Model  D80-23 
with  a  maximum  energy  per  blow  of  635 
kilojoules  (kj)  (212.420  foot  pounds 
(ft.lbs.))  and  a  minimum  energy  per 
blow  of  377  kJ  (126.192  ft.lbs.) 
(CALTRANS,  2002).  The  impact  of  the 
pile  driver  on  the  piling  will  result  in 
substantial  noise  energy  propagation 
within  the  water  colunm.  Although 
there  will  be  attenuation  of  the  noise 
energy  due  to  substrate,  currents,  other 
pre-existing  piles  and  other  factors,  the 
attenuation  level  is  impossible  to 
accurately  predict.  In  their  request, 
CALTRANS  provided  an  analysis  of  the 
potential  160  dB  and  190  dB  re  1  micro- 
Pa  RMS  (impulse)  noise  contours  based 
on  the  hammer  energy  to  be  used  in 
Humboldt  Bay  on  the  larger  diameter 
(1.52  m,  60  in)  CISS  piles  and  the 
underwater  sound  propagation 
characteristics  in  shallow  Humboldt  Bay 
waters.  The  results  of  this  analysis 
showed  that  a  hammer  energy  of  635  kJ 
(212,420  ft.lbs.)  would  result  in  a  160 
dB  noise  contour  at  a  distance  of  670  m 
(2,198  ft)  and  a  190  dB  noise  contour  at 
a  distance  of  185  m  (607  ft).  For  a 
hammer  energy  of  377  kJ,  the  results 
showed  that  a  160  dB  noise  contour 
would  occur  at  a  distance  of  625  m 
(2,051  ft)  and  a  190  dB  noise  contour 
would  occur  at  a  distance  of  130  m  (427 
ft).  Based  on  these  results,  marine 
mammals  that  are  within  the  190  dB 
contour  could  be  subject  to  temporary 
hearing  threshold  shift  or  other  non- 
lethal  injury  that  has  the  potential  to 
cause  injury.  Marine  mammals  within 
the  160  dB  contour  would  also  be  likely 
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to  demonstrate  avoidance  behaviors 
(level  B  harassment),  but  would  not  be 
likely  to  sustain  hearing  threshold  shifts 
or  other  potential  injuries  associated 
with  exposiu-e  to  a  loud  sound  soxirce. 
The  seals  most  likely  to  be  affected  by 
the  pile  driving  activities  would  be 
those  at  the  Daby  Island  haul-out  site. 
Temporary  abandonment  of  this  one  site 
could  occur,  but  the  animals  are 
expected  to  return  once  construction  is 
completed. 

CALTRANS  expects  pile  driving  noise 
will  be  substantially  less  for  the 
placement  of  the  small  diameter  pilings 
used  to  support  the  temporary  trestles 
and  for  the  smaller  diameter  CISS  piles 
that  will  be  driven  within  the  cofferdam 
enclosiu-es.  For  these  smaller  pilings 
(0.91  m,  36  in),  CALTRANS  did  not 
conduct  calculations  of  estimated  noise 
energy  since  there  is  no  experimental 
data  available  to  verify  the  calculations 
and  there  are  so  many  different 
variables,  such  as  water  depth, 
proximity  to  shoreline,  substrate,  and 
pile  material. 

In  addition,  noise  and  visual  stimulus 
resulting  from  activities  such  as 
construction,  removals  of  temporary 
structures,  and  the  movement  of  barges, 
boats,  and  people  all  have  the  potential 
to  harass  harbor  seals  in  the  area. 

With  regard  to  habitat,  temporary 
structures  may  provide  new  haul-out 
locations  for  seals,  increasing  the 
potential  for  harassment  of  marine 
mammals  when  construction  stops  (i.e., 
at  night)  and  is  then  re-initiated  (i.e.,  at 
sumise).  At  the  same  time,  the 
placement  of  piles  will  permanently  fill 
a  small  area  of  substrate,  thus  removing 
a  minor  eunovmt  of  benthic  forage 
habitat;  however,  the  mid-water 
structure  created  by  pilings  may  create 
an  additional  foraging  habitat.  This 
minor  change  in  habitat  is  not  likely  to 
affect  the  harbor  seal  population  within 
Humboldt  Bay. 

Numbers  of  Marine  Mammals  Expected 
to  be  Harassed 

Only  Pacific  harbor  seals  are  expected 
to  be  harassed  by  the  project.  Seals  are 
expected  to  be  present  in  th^ 
construction  area  and  impacts  are  most 
likely  to  those  animals  at  the  Daby 
Island  haul-out  site.  Due  to  their 
irregular  occiurence  and  the 
intermittent  nature  of  the  proposed  pile 
driving,  CALTRANS  did  not  provide  an 
estimate  of  the  number  of  animals 
potentially  affected.  Crude  estimates  of 
the  average  seal  abimdance  in  the  entire 
North  Humboldt  Bay  area  during 
September  2000-August  2001  show  that 
the  number  of  animals  found  in  the  area 
ranges  from  93  to  18  per  month. 
Therefore,  NMFS  conservatively 


estimates  that  between  200  to  1,100 
harbor  seals  may  be  harassed  during  a 
1-year  period. 

Proposed  Mitigation  Measures 

Attenuation  devices  such  as  air 
blankets  and  bubble  curtains  are 
commercially  available  products  that 
are  designed  to  decrease  the  noise  level 
by  placing  an  air/water  interface  around 
the  sound  source  (i.e.,  pile  driver). 
However,  due  to  the  high  velocity  tidal 
currents  within  the  three  channels, 
CALTRANS  has  determined  that  these 
devices  will  not  work  for  mitigating  the 
noise  from  this  project. 

Establishment  of  Safety/Buffer  Zones 

Prior  to  commencement  of  pile 
driving  involving  the  large  diameter 
pilings  (1.52  m  or  60  in),  safety  and 
buffer  zones  will  be  designated  airoimd 
each  driving  site  depending  on  the 
hammer  energy  per  blow  predicted.  The 
safety  zones  will  be  based  on 
calculations  CALTRANS  provided  in  its 
request  to  NMFS  for  the  190  dB  re  1 
micro-Pa  RMS  (impulse)  noise  contour. 
That  is,  for  a  hammer  energy  of  635  kJ 
the  safety  zone  will  be  out  to  a  distance 
of  185  m  (607  ft)  and  for  a  hammer 
energy  of  377  kJ  the  safety  zone  will  be 
out  to  a  distance  of  130  m  (427  ft).  The 
safety  zone  is  intended  to  include  all 
areas  where  the  underwater  SPLs  are 
anticipated  to  equal  or  exceed  190  dB  re 
1  micro-Pa  RMS  (impulse).  If  marine 
mammals  are  seen  within  the  safety 
zone,  pile  driving  must  not  commence 
or  must  stop  immediately  and  not 
restart  imtil  the  marine  manunal  has 
moved  beyond  the  190  dB  contour, 
either  verified  through  sighting  by  a 
qualified  observer  outside  the  contour 
or  by  waiting  until  enough  time  has 
elapsed  (15  minutes)  to  assume  that  the 
animal  has  moved  beyond  the  safety 
zone.  In  addition,  a  buffer  zone  will  be 
established  aroimd  large  diameter 
pilings  based  on  calculations 
CALTRANS  provided  in  its  request  to 
NMFS  for  the  160  dB  re  1  micro-Pa  RMS 
(impulse)  noise  contour.  These  buffer 
zones  would  be  monitored  closely 
during  all  pile  driving  activities  for  the 
presence  and  potential  distiubance  of 
marine  mammals.  If  marine  mammals 
are  sighted  within  these  zones,  behavior 
of  the  mammals  would  be  documented 
by  observers  and  reported  to  NMFS,  but 
operations  would  not  need  to  cease. 

Proposed  Monitoring  Plan 

Qualified  biologist(s)  will  be  present 
during  all  CISS  pile  driving  to  observe 
for  marine  mammals  in  the  vicinity  of 
pile  driving  activity.  Biological 
observers  will  position  themselves  so 
that  they  have  an  imobstnicted  view  up 


and  down  the  channel.  The  observer(s) 
will  have  direct  communication  with 
the  job  foreman  so  that  stop-work  and 
start-work  directions  can  be  relayed 
effectively.  If  CISS  pile  driving  is 
occurring-  at  more  than  one  bridge  at  a 
time,  each  bridge  location  will  have  a 
biologist  assigned  to  monitor  for  the 
presence  of  marine  mammals.  The 
observer(s)  will  record  the  date,  time, 
location,  distance,  direction  of  travel, 
species,  approximate  age  class,  type  of 
project  activity  occurring  at  time  of 
sighting,  and  apparent  behavior  of 
marine  mammals.  Such  records  will 
serve  as  a  means  for  documenting  the 
species,  numbers,  and  frequency  of 
marine  mammals  incidentally  harassed 
during  the  project. 

Reporting  Requirements 

NMFS'  Southwest  Regional 
Administrator  will  be  notified  prior  to 
the  initiation  of  the  East  Span  Project, 
and  coordination  with  NMFS  will  occur 
on  a  weekly  basis,  or  more  often  as 
necessary.  Monitoring  reports  will  be 
faxed  to  NMFS  on  a  monthly  basis 
during  pile  driving  activity.  The 
monthly  report  will  include  a  summary 
of  the  previous  month's  monitoring 
activities  and  an  estimate  of  the  number 
of  seals  that  may  have  been  disturbed  as 
a  result  of  pile  driving  activities. 

Because  the  Humboldt  Bay  project  is 
expected  to  continue  beyond  the  date  of 
expiration  of  this  IHA  (under  a  new  IHA 
or  under  regulations  pursuant  to  section 
101(a)(5)(A)  of  the  MMPA).  CALTRANS 
will  provide  NMFS'  Southwest  Regional 
Administrator  with  a  draft  final  report 
before  90  days  after  expiration  of  this 
IHA.  This  report  should  detail  the 
monitoring  protocol,  summarize  the 
data  recorded  during  monitoring,  and 
estimate  the  number  of  marine 
mammals  that  may  have  been  harassed 
due  to  pile  driving.  If  comments  are 
received  from  the  Regional 
Administrator  on  the  draft  final  report, 
a  final  report  must  be  submitted  to 
NMFS  within  30  days.  If  no  comments 
are  received  from  NMFS,  the  draft  final 
report  will  be  considered  to  be  the  final 
report. 

Preliminary  Determination 

NMFS  has  preliminarily  determined 
that  the  short-term  impact  of  pile 
driving  and  other  activities  associated 
with  the  seismic  retrofit  of  three  bridges 
in  Humboldt  Bay  in  Humboldt  County, 
CA,  as  described  in  this  document, 
should  result,  at  worst,  in  the  tempo.rary 
modification  in  behavior  of  Pacific 
harbor  seals.  While  behavioral 
modifications,  including  temporarily 
vacating  haul-out  sites  and  other  areas, 
may  be  made  by  these  species  to  avoid 
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the  resultant  visual  and  acoustic 
disturbance,  the  availability  of  alternate 
haul-put  sites  (including  pupping  sites) 
and  feeding  areas  within  the  Bay  has  led 
NMFS  to  the  preliminary  conclusion 
that  this  action  will  have  a  negligible 
impact  on  Pacific  harbor  seal 
popidations  in  Himiboldt  Bay  and  along 
the  California  coast. 

In  addition,  no  take  by  serious  injury 
or  death  is  anticipated  and  harassment 
takes  should  be  at  the  lowest  level 
practicable  due  to  incorporation  of  the 
mitigation  measures  mentioned 
previously  in  this  document. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  IHA  to 
CALTRANS  for  the  potential 
harassment  of  small  numbers  of  Pacific 
harbor  seals  incidental  to  the  seismic 
retrofit  of  three  bridges  in  Humboldt 
Coimty,  CA  provided  the  previously 
mentioned  mitigation,  monitoring,  and 
reporting  requirements  are  incorporated. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  this  proposed 
authorization  to  Donna  Wieting,  Chief, 
Marine  Mammal  Conservation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East- West  Highway.  Silver  Spring. 
MD  20910-3225. 

Dated:  April  3.  2002. 
David  Cottingham, 
Deputy  Director.  Office  of  protected 
Resources.  National  Marine  Fisheries  Service. 
[PR  Doc.  02-8692  Filed  4-9-02;  8:45  am) 
BH.LMG  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Designations  under  the  Textile  and 
Apparel  Short  Supply  Provisions  of  the 
African  Growth  and  Opportunity  Act 
(AGOA)  and  the  United  States- 
Caribbean  Basin  Trade  Partnership  Act 
(CBTPA) 

April  4.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA) 

action:  Determination. 


summary:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
(Committee)  has  determined,  under  the 
AGOA  and  CBTPA,  that 
cuprammonium  rayon  filament  yam. 
classified  in  subheading  5403.39  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  for  use  in  fabric  for 
apparel,  cannot  be  supplied  by  the 


domestic  industry  in  commercial 
X}uantities  in  a  timely  manner.  The 
Committee  hereby  designates  apparel 
articles  that  are  both  cut  (or  knit-to- 
shape)  and  sewn  or  otherwise 
assembled  in  an  eligible  coxmtry.  from 
fabric  formed  in  the  United  States 
containing  cuprammonium  rayon 
filament  yam  not  formed  in  the  United 
States,  as  eligible  for  quota-&«e  and 
duty-free  treatment  under  the  textile 
and  apparel  short  supply  provisions  of 
the  AGOA  and  the  CBTPA.  and  eligible 
under  HTS  subheadings  9819.11.24  or 
9820.11.27  to  enter  free  of  quotas  and 
duties,  provided  all  other  yams  are  U.S. 
formed  and  all  other  fabrics  are  U.S. 
formed  bom  yams  wholly  formed  in  the 
U.S. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  J.  Martello.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  lt2(b)(5)(B)  of  the 
AGOA  and  Section  211  of  the  CBTPA, 
amending  Section  213(b)(2)(A)(v)(lI)  of  the 
Caribbean  Basin  Economic  Recovery  Act 
(CBERA);  Presidential  Proclamations  7350 
and  7351  of  October  2,  2000;  Executive  Order 
No.  13191  of  January  17,  2001. 

Background: 

The  short  supply  provision  of  the 
AGOA  provides  for  duty-free  and  quota- 
hee  treatment  for  apparel  articles  that 
are  both  cut  (or  knit-to-shape)  and  sewn 
or  otherwise  assembled  in  one  or  more 
beneficiary  sub-Saharan  African 
countries  from  fabric  or  yam  that  is  not 
formed  in  the  United  States  or  a 
beneficiary  sub-Saharan  African  country 
if  it  has  been  determined  that  such 
yams  or  fabrics  cannot  be  supplied  by 
the  domestic  industry  in  commercial 
quantities  in  a  timely  maimer  and 
certain  procedural  requirements  have 
been  met.  In  Presidential  Proclamation 
7350,  the  President  proclaimed  that  this 
treatment  would  apply  to  such  apparel 
articles  from  fabrics  or  yams  designated 
by  the  appropriate  U.S.  government 
authority  in  the  Federal  Register.  In 
Executive  Order  13191,  the  President 
authorized  the  Committee  to  determine 
whether  particular  yams  or  fabrics 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  under  the  AGOA. 

Similarly,  the  short  supply  provision 
of  the  CBTPA  provides  for  duty-free  and 
quota-free  treatment  for  apparel  articles 
that  are  both  cut  (or  knit-to-shape)  and 
sewn  or  otherwise  assembled  in  one  or 
more  beneficiary  CBTPA  country  from 
fabric  or  yam  that  is  not  formed  in  the 
United  States  or  a  beneficiary  CBTPA 
country  if  it  has  been  determined  that 
such  yams  or  fabrics  cannot  be  supplied 


by  the  domestic  industry  in  conunercial 
quantities  in  a  timely  maimer  and 
certain  procedural  requirements  have 
been  met.  In  Presidential  Proclamation 
7351,  the  President  proclaimed  that  this 
treatment  would  apply  to  such  apparel 
articles  from  fabrics  or  yams  designated 
by  the  appropriate  U.S.  government 
authority  in  the  Federal  Register.  In 
Executive  Order  1 3 1 91 ,  the  President 
authorized  the  Committee  to  determine 
whether  particular  yams  or  fabrics 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a    . 
timely  manner. 

On  November  20,  2001,  the 
Committee  received  a  petition  alleging 
that  cuprammonium  rayon  filament 
yam.  classified  in  subheading  5403.39 
of  the  HTS  for  use  in  fabric  for  apparel, 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  imder  the  AGOA  and 
CBTPA  and  requesting  that  apparel 
articles  from  U.S.-formed  fabric 
containing  such  yams  be  eligible  for 
preferential  treatment  imder  the  AGOA 
and  CBPTA.  On  November  26.  2001.  the 
Committee  requested  public  comment 
on  the  petition  (66  FR  59006).  On 
December  12.  2001.  the  Committee  and 
the  U.S.  Trade  Representative  (USTR) 
sought  the  advice  of  the  Industry  Sector 
Advisory  Committee  for  Wholesaling 
and  Retailing  and  the  Industry  Sector 
Advisory  Committee  for  Textiles  and 
Apparel  (collectively,  the  ISACs).  On 
December  12.  2001.  the  Committee  and 
USTR  offered  to  hold  consultations  with 
the  Committee  on  Ways  and  Means  of 
the  House  of  Representatives  and  the 
Committee  on  Finance  of  the  Senate 
(collectively,  the  Congressional 
Conunittees).  On  January  7.  2002,  the 
U.S.  Intemational  Trade  Commission 
(USrrC)  provided  advice  on  the 
petition.  Based  on  the  information  and 
advice  received  and  its  understanding  of 
the  industry,  the  Committee  determined 
that  the  yam  set  forth  in  the  petition 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner.  On  January  18,  2002,  the 
Committee  and  USTR  submitted  a 
report  to  the  Congressional  Committees 
that  set  forth  the  action  proposed,  the 
reasons  for  such  action,  and  advice 
obtained.  A  period  of  60  calendar  days 
since  this  report  was  submitted  has 
expired,  as  required  by  the  AGOA  and 

CBTPA. 

The  Committee  hereby  designates  as 
eligible  for  preferential  treatment  under 
subheading  9819.11.24  of  the  HTS  (for 
purposes  of  the  AGOA).  and  under 
subheading  9820.11.27  of  the  HTS  (for 
purposes  of  the  CBTPA).  apparel  articles 
that  are  both  cut  (or  knit-to-shape)  and 
sewn  or  otherwise  assembled  in  one  or 
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more  eligible  beneficiary  sub-Saharan 
African  countries,  or  one  or  more 
eligible  CBTPA  beneficiary  countries, 
from  fabric  formed  in  the  United  States 
containing  cuprammonium  rayon 
filament  yam  not  formed  in  the  United 
States,  provided  that  all  other  yams  are 
wholly  formed  in  the  United  States  and 
that  all  other  fabrics  are  wholly  formed 
in  the  United  States  from  yams  wholly 
formed  in  the  United  States,  that  are 
imported  directly  into  the  customs 
territory  of  the  United  States  from  an 
eligible  beneficiary  sub-Saharan  African 
country  or  an  eligible  CBTPA 
beneficiary  country. 

An  "eligible  beneficiary  suh-Saharan 
African  country"  means  a  country 
vdiich  the  President  has  designated  as  a 
beneficiary  sub-Saharan  African  country 
under  section  506A  of  the  Trade  Act  of 
1974  (19  U.S.C.  2466a)  and  which  has 
been  the  subject  of  a  finding,  published 
in  the  Federal  Register,  that  the  country 
has  satisfied  the  requirements  of  section 
113  of  the  AGOA  (19  U.S.C.  3722)  and 
resulting  in  the  enumeration  of  such 
country  in  U.S.  note  1  to  subchapter  XIX 
of  chapter  98  of  the  HTS.  An  "eligible 
CBTPA  beneficiary  country"  means  a 
country  which  the  President  has 
designated  as  a  CBTPA  beneficiary 
country  under  section  213(b)(5)(B)  of 
the  CBERA  (19  U.S.C.  2703(b)(5)(B))  and 
which  has  been  the  subject  of  a  finding, 
published  in  the  Federal  Register,  that 
the  country  has  satisfied  the 
requirements  of  section  213(b)(4)(A)(ii) 
ofthe  CBERA  (19  U.S.C. 
2703(b)(4){A)(ii))  and  resulting  in  the 
enumeration  of  such  coimtry  in  U.S. 
note  1  to  subchapter  XX  of  chapter  98 
of  the  HTS. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.02-8607  Filed  4-9-02;  8:45  am] 
BUJNG  CODE  3510-OR-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Propoaed  Infonnation  Collection; 
Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 
action:  Notice. 

summary:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 


comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  Sec.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  imderstood.  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 
This  form  is  available  in  alternate 
formats.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  606-5256 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  Eastern  time.  Monday  through 
Friday. 

Currently,  the  Corporation  is 
soliciting  comments  concerning  a  web- 
based  senior  service  recruitment  system, 
called  "Join  Senior  Service  Now" 
(JASON),  that  will  enable  older 
Americans  who  are  interested  in 
volunteering  to  match  their  interests 
and  talents  with  community  homeland 
security  and  other  critical  community 
needs  that  have  been  identified  by  local 
National  Senior  Service  Corps  (Senior 
Corps)  grant  projects.  Use  of  the  system 
is  entirely  volimtary.  This  system  was 
deployed  April  3.  2002,  imder 
emergency  approval  from  the  Office  of 
Management  and  Budget  and  .can  be 
accessed  by  the  public  at  the  following 
website:  www.joinseniorservice.  org. 

Copies  of  the  information  collection 
request  can  be  obtained  by  contacting 
the  office  listed  below  in  the  ADDRESSES 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  June  10,  2002. 
ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Service,  National  Senior 
Service  Corps,  Attn:  Peter  L.  Boynton, 
Program  Officer.  1201  New  York 
Avenue.  NW.  Washington.  DC.  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L.  Boynton,  (202)  606-5000,  ext. 
499. 

SUPPLEMENTARY  INFORMATION: 

The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  ofthe  burden  ofthe 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

Background 

Americans  over  the  age  of  50  are  the 
fastest  growing  segment  of  the 
population,  and  the  60-plus  population 
will  double  during  the  first  quarter  of 
this  century.  Concurrentiy.  older 
Americans  are  one  of  the  fastest  growing 
cohorts  utilizing  the  Internet  for  a 
myriad  of  purposes.  A  logical  extension 
of  these  facts  is  that  seniors  will 
increasingly  turn  to  the  Internet  to 
locate  volunteer  opportimities. 

The  Senior  Corps'  programs  enroll 
Americans  ages  55  and  over,  and  more 
than  1.300  local  Foster  Grandparent, 
Senior  Companion,  and  RSVP  projects 
are  engaged  in  ongoing  volunteer 
recruitment.  Many  local  Senior  Corps 
project  directors  have  indicated  that  a 
viable  and  identity-specific  presence  on 
the  Internet  would  be  beneficial  to  their 
recruitment  efforts.  The  majority  of 
Senior  Corps  projects  indicate  that  they 
experience  difficulties  in  recruiting, 
even  with  the  expanding  population  of 
eligible  participants.  A  web-based 
system  can  help  to  tap  more  efficiently 
into  the  target  population. 

The  Corporation's  ciurent  recruitment 
and  communication  vehicles  with 
potential  volunteers  are  outdated, 
inadequate,  and  expensive.  Senior 
Corps  has  long  relied  on  "paper 
products"  such  as  brochures,  posters, 
and  fact  sheets,  in  an  increasingly  - 
electronic  age.  The  number  of  "hits"  on 
the  Senior  Corps  pages  of  the 
Corporation  Web  site  (which  increased 
more  than  78%  from  2000  to  2001), 
along  with  e-mail  messages  of  interest, 
indicate  that  seniors  are  increasingly 
searching  for  opportunities  online.  The 
Corporation  believes  that  Senior  Corps 
is  the  appropriate  entity  to  develop  and 
launch  such  a  vehicle.  The  success  of 
the  AmeriCorps  national  web- 
recruitment  site,  that  uses  an 
AmeriCorps  OMB-approved  application 
form,  provides  encouraging  results  that 
demonstrate  how  extensively  potential 
volunteers  and  members  of  all  ages  are 
turning  to  the  Intemet  to  locate  such 
opportimities. 

Overview  of  "Join  Senior  Service  Now" 

Senior  Corps  volunteers  serve  with 
local  projects  of  the  Retired  and  Senior 
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Volunteer  Program  (RSVP).  the  Foster 
Grandparent  Program  (FGP)  and  the 
Senior  Companion  Program  (SCP). 
Individuals  learn  about  these 
opportunities  through  a  variety  of 
means,  including  public  service 
annoimcements,  posters, 
advertisements,  and  visits  to  the 
Corporation's  website  and  websites  of 
local  projects.  These  media  and  others 
will  be  used  to  direct  interested 
individuals  to  the  JASON  website  at 
www.joinseniorservice.  org. 

When  they  use  JASON,  prospective 
volunteers  have  the  opportunity  to  find 
senior  service  projects  of  interest  to 
them  in  two  ways. 

Fast  Match.  By  using  the  system's 
"Fast  Match"  featxu«,  individuals  can 
search  for  projects  by  selecting  the 
senior  service  program(s)  they  are 
interested  in  and  providing  their  ZIP 
code  and  the  distance  they  are  willing 
to  travel.  They  also  have  the  option  to 
narrow  their  search  by  selecting  one  or 
more  areas  of  service  and/or  entering 
one  or  more  key  words.  They  receive  a 
listing  of  opportunities  within  the 
Senior  Corps  grantee  network  that 
match  their  service,  distance,  and/or 
other  specifications  and  preferences. 

Registration.  Individual  seniors  can 
also  register  with  the  system. 
Registration  allows  individuals  the 
option  of  expressing  interest  in 
volunteering  with  senior  service 
projects  of  their  choosing  and  of  sending 
certain  information  about  themselves  to 
the  volunteer  recruiters  of  those 
projects. 

To  register,  individuals  enter  the 
following  four  required  data  elements  . 
into  a  web-based  form:  (1)  An  e-mail 
address  where  they  can  be  contacted 
that  also  serves  as  their  imique  User  ID; 
(2)  a  password  of  their  choosing  that 
must  be  correctly  entered  before 
allowing  access  to  information;  their 
current  age  by  pre-defined  age  ranges 
and  categories;  and  (4)  the  age  at  which 
they  began  volunteering.  Individuals  are 
required  to  provide  their  age  because 
different  programs  have  different 
minimum  age  requirements.  After 
registering,  prospective  volunteers  have 
two  options.  They  may  immediately 
complete  their  registration  and  search 
for  volunteer  opportunities  by  clicking 
on  a  "Register  and  Log-In"  button.  This 
takes  them  to  a  screen  where  they  can 
use  the  "Fast  Match"  feature.  However, 
unlike  an  unregistered  user  of  Fast 
•  Match,  the  registered  user  is  offered  the 
opportunity  to  express  their  interest  in 
volunteering  directly  to  specific  projects 
by  way  of  an  e-mail  message  generated 
automatically  by  the  system.  Their 
second  option  is  to  use  the  system's 
"Custom  Match"  feature. 


Custom  Match.  If.  after  registering,  an 
individual  wishes  to  do  so,  he  or  she 
may  complete  an  optional  interest 
profile  through  an  on-line  form.  The 
form  has  six  parts,  each  serving  a 
different  purpose,  and  includes:  (a)  The 
names  of  the  senior  service  programs 
the  individual  is  interested  in.  (b)  the 
volunteer's  service  interests,  (c)  the 
geographic  areas  where  he  or  she  wishes 
to  serve,  (d)  the  volimteer's  general 
interests  and  skill  information,  (e) 
demographic  information,  (f)  descriptive 
information  and  comments,  and  (g) 
contact  information. 

Items  under  (a),  (b).  (c),  and  (d)  are 
used  by  the  system  in  "Custom 
Matches."  where  project  information  is 
matched  to  the  individual's  criteria. 
Demographic  information  under  (e)  is 
requested  to  help  the  Corporation 
understand  the  general  aggregate  profile 
of  demographics  of  users,  in  particular, 
seniors  using  web-based  tools. 
Descriptive  information  and  comments 
provided  in  (f)  are  intended  to  allow  a 
potential  volunteer  to  tell  the  project's 
recruiter  any  additional  information 
they  wish  to,  as  well  as  to  provide  the 
project  and  the  Corporation  with 
information  on  the  effectiveness  of 
various  ways  of  advertising  the  website. 
Contact  information  in  (g)  is  provided 
for  the  sole  purpose  of  permitting  the 
recruiter  fi-om  projects  to  which  the 
registrant  has  expressed  interest  to 
contact  the  individual  about  the 
particular  volunteer  opportunities  they 
are  interested  in. 

When  prospective  volimteers  have 
finished  filling  out  all  or  part  of  the 
profile,  they  save  it  and  search  for 
matching  projects.  When  they  use  the 
"Custom  Match"  feature  to  identify 
opportujiities  and  express  interest  in  a 
volunteer  opportunity,  the  e-mail 
message  sent  to  the  project  will  provide 
their  e-mail  address  and  whatever  other 
contact  information  they  have  entered 
on  the  Volunteer  Interest  Profile  form.  It 
will  also  provide  a  link  to  their 
Volunteer  Interest  Profile  so  that  the 
volunteer  recruiters  can  view  the 
information  they  have  provided  about 
themselves. 

Current  Action 

The  Corporation  is  seeking  public 
comment  pursuant  to  final  approval  of 
a  web-based  senior  service  recruitment 
system,  called  "Join  Senior  Service 
Now"  (JASON),  that  will  enable  older 
Americans  who  are  interested  in 
volunteering  to  match  their  interests 
and  talents  with  community  homeland 
security  and  other  critical  community 
needs  that  have  been  identified  by  local 
National  Senior  Service  Corps  (Senior 
Corps)  grant  projects.  This  system  was 


deployed  on  April  3,  2002  xrnder 
emergency  approval  procedures  and  can 
be  accessed  by  the  public  at  the 
following  website: 
www.join8eniorservice.org. 

Type  of  Review:  New  information 
collection. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  National  Senior  Service  Corps 
"Join  Senior  Service  Now"  (JASON). 

OMB  Number:  3045-0078. 

Agency  Number:  None. 

Affected  Public:  Prospective  senior 
volunteers. 

Total  Respondents:  2 MO. 000. 

Frequency:  At  the  discretion  of 
respondents. 

Average  Time  Per  Response:  0.25 
hours  for  initial  response;  0.7  hours  for 
subsequent  responses. 

Estimated  Total  Burden  Hours: 
413,400  hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  April  4,  2002. 
Tew  Scannell. 

Director,  National  Senior  Service  Corps. 
(PR  Doc.  02-8583  Filed  4-9-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

The  Joint  Staff;  National  Defenae 
Univeralty  Board  of  Vialtora  Meeting 

AGENCY:  Department  of  Defense. 
ACTKW:  Notice  of  meeting. 

summary:  The  President,  National 
Defense  University  (NDU)  has 
scheduled  a  meeting  of  the  Board  of 
Visitors  (BOV). 

DATES:  The  meeting  will  be  held  on 
April  25th  and  26th  2002,  bom  11:00  to 
17:00  on  the  25th  and  continuing  on  the 
26th  ft-om  08:30  to  11:30. 
ADDRESSES:  The  meeting  will  be  held  in 
Room  155B,  Okinawa  Hall,  building 
number.  Joint  Forces  Staff  College 
(JFSC).  7800  Hampton  Boulevard. 
Norfolk,  VA.  23511-1702. 
FOR  FURTHER  INFORMATION  CONTACT: 
NDU  Deputy  Chief  of  Staff,  National 
Defense  University,  Fort  Lesley  J. 
McNair;  Washington,  DC  20319-6200. 
To  reserve  space,  interested  persons 
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should  contact  the  JFSC  POC. 
Nfr.Kenneth  Fritz  at  (757)  443-6212. 
SUPPt^MENTARY  INFORMATION:  The 
agenda  will  include  present  and  future 
educational  and  research  issues  for  the 
National  Defense  University  and  its 
components.  The  meeting  is  open  to  the 
public,  but  the  limited  space  available 
for  observers  will  be  allocated  on  a  first 
come,  first  served  basis.  POC:  Michael 
Mann,  BOV  Executive  Secretary, 
mannm@ndu.edu.  (202)  685-3903. 

Dated:  April  3,  2002. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-8587  Filed  4-9-02;  8:45  am] 

BIUMC  CODE  5001-0»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  tfte  Secretary 

Strategic  Environmental  Research  and 
Develof>ment  Program,  Scientific 
Advisory  Board  IMeeting 

AGENCY:  Department  of  Defense. 
action:  Notice. 


SUMMARY:  In  accordance  with  section 

10(a)(2)  of  the  Federal  Advisory 

Committee  Act  (P.L.  92-463), 

announcement  iis  made  of  the  following 

Committee  meeting: 

dates:  June  11.  2002  from  0830  a.m.  to 

1710  p.m.,  and  June  12,  2002  fi-om  0830 

a.m.  to  1620  p.m. 

ADDRESSES:  Executive  Conference 

Center.  One  Virginia  Square.  3601 

Wilson  Blvd.  Suite  600,  Jefferson  Room. 

Arlington,  VA  22201. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Veronica  Rice,  SERDP  Program  Office, 

901  North  Stuart  Street,  Suite  303, 

Arlington.  VA  or  by  telephone  at  (703) 

696-2119. 

SUPPLEMENTARY  INFORMATION: 

Matters  To  Be  Considered 

Research  and  Development  proposals 
and  continuing  projects  requesting 
Strategic  Environmental  Research  and 
Development  Program  funds  in  excess 
of  $1M  will  be  reviewed. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Scientific  Advisory  Board  at  the 
time  and  in  the  manner  permitted  by  the 
Board. 

Dated:  April  4,  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-8588  Filed  4-9-02;  8:45  am] 

BHJJNG  CODE  SOOI-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  tlie  Army 

Military  Traffic  Management 
Command;  Cliange  in  Acquisition 
Policy— Satelltte  Motor  Surveillance 
Service. 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice. 

summary:  On  December  17,  2001  the 
Military  Traffic  Management  Command 
(MTMC)  published  a  notice  in  the 
Federal  Register  (66  FR  64961 ) 
concerning  a  proposal  to  incorporate 
any  charges  for  Satellite  Motor 
Surveillance  Service  (SNS)  into  the 
basic  transportation  rate  for  motor 
&«ight  shipments.  This  proposal 
applied  to  the  movement  of  arms, 
ammunition  and  explosives  (AA&E) 
shipments.  Interested  parties  were  asked 
to  submit  comments  on  that  proposal. 
As  explained  below,  MTMC  carefully 
and  thoroughly  reviewed  industry 
comments  and  hfas  determined  that  it  is 
in  the  public  interest  to  put  this 
proposal  into  effect  and  has  determined 
that  this  will  protect  the  fiscal 
requirements  of  the  Department  of 
Defense  (DOD). 
DATES:  Effective  June  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  Galluzzo,  MTMC,  (703)  428-2327. 
SUPPLEMENTARY  INFORMATION:  The 
following  comments  were  received  from 
industry  in  response  to  the  Federal 
Register  notice  of  December  17,  2001. 
Each  comment  is  listed  below  along 
with  a  response. 

(1)  Industry  Comment:  A  comment 
that  is  typical  of  others  on  this 
particular  facet  stated: 

"Reference  the  United  States  District 
Court  for  the  District  of  Colimibia,  Civil 
Case  Number  93-2176NHJ,  The 
Munitions  Carriers  Conference  Inc. 
versus  United  States  of  America,  et  al: 
To  wit,  the  Stipulation  of  Settlement 
and  Dismissal  subparagraph  states, 
Defendants  represent  that  the  IX)D 
current  policy  is  that  Satellite 
monitoring  will  be  continued  as  a 
separate  accessorial  service  for  motor 
carriers  and  will  neither  be  combined 
with  other  transportation  protection 
services  or  folded  into  the  linehaul  rate. 
We  trust  the  Commander  MTMC  will 
honor  the  commitment  in  this  regsird." 

Response:  This  conunent  refers  to  a 
1993  case  in  which  it  was  agreed  that 
the  DOD  "current  policy"  in  1993  was 
to  continue  the  satellite  monitoring 
charge  as  a  separate  service.  However, 
this  agreement  contained  several  other 
provisions,  one  of  which  stated 
"Nothing  in  this  Agreement  shall 


prevent  or  limit  Department  of  Defense 
agencies  or  MTMC  from  making  such 
policy,  program  or  acquisition  decisions 
as  are  required  to  protect  the  national 
defense,  the  public  interest,  or  the  fiscal 
and  operational  requirements  of  the 
Department  of  Defense  as  determined 
exclusively  by  those  governmental 
agencies  consistent  with  the  law  and 
policies  applicable  to  DOD."  The  DOD 
has  determined  that  continuance  of 
satellite  monitoring  as  a  separate  charge 
is  not  in  the  public  interest,  nor  does  it 
meet  the  fiscal  and  operational 
requirements  of  the  DOD.  We  note, 
however,  that  costs  for  this  service  can 
still  be  included  in  the  basic 
transportation  rates  charged  by  the 
carrier  industry. 

(2)  Industry  Conunent:  Without  a 
distinctive  accessorial  service  charge  for 
SNS,  the  panic  button  and  visibility  of 
AA&E  shipments  will  not  be  readily 
available,  thus  placing  shipments  at 
greater  risk. 

Response:  This  change  will  only  affect 
the  way  in  which  the  carrier  is 
reimbursed  for  SNS  services  provided. 
The  carrier  is  still  contractually 
obligated  to  provide  all  services  as 
stipulated  in  Item  47  of  the  Mihtary 
Freight  Traffic  Rules  Publication 
(MFTRP)  IB.  Additionally,  SNS  can  still 
be  requested  by  the  shipping 
installation  and  aimotated  appropriately 
on  the  Bill  of  Lading.  This  change  has 
no  bearing  on  the  safety  or  security 
currently  provided  AA&E  shipments. 

(3)  Industry  Comment:  SNS 
application  to  multiple  shipments  on  a 
trailer  should  cease  with  the  advent  of 
the  closing  of  ammunition  terminals 
and  more  direct  shipments  versus 
dromedary  trains. 

Response:  Current  rules  do  not  overly 
restrict  a  carrier  bom  consolidating 
AA&E  shipments  and  moving  multiple 
shipments  in  units  commonly  called 
dromedary  trains.  MTMC  rules  do 
restrict  the  method  and  location  that 
consolidation  may  occur. 

(4)  Industry  Comment:  There  are  no 
means  to  convert  accessorial  charges 
into  "line  haul  rate"  charges  on 
dromedary  train  shipments  (distance- 
based  versus  weight-based  rate 
applications). 

Response:  Carriers  may  wish  to 
consider  the  use  of  the  "DZ'-  rate 
qualifier  in  order  to  express  a  mileage- 
based  rate  for  dromedary  shipments. 
Information  on  the  "DZ"  rate  qualifier, 
as  contained  in  the  MTMC  tender 
instructions  (MSTIP  364-C),  allows  the 
carrier  to  submit  a  dromedary  rate  based 
upon  a  per-hundredweight  per-mile 
nhflrgfi. 

(5)  Industry  Comment:  This  will  result 
in  unfair  competition  between  rail  and 
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motor  as  rail  continues  to  charge  for  Rail 
Security  Service  as  an  accessorial 
charge. 

Response:  The  Rail  Security  Service 
(RSS),  as  a  separate  accessorial  service 
for  rail,  was  cancelled  on  July  1,  2000, 
combined  with  tank  surveillance  service 
and  redesignated  as  rail  inspection 
service.  Rail  Inspection  Service  is  a 
physical  inspection  and/or  surveillance 
requirement  for  rail  shipments.  Satellite 
monitoring  is  a  technology  that  is 
integral  to  the  vehicle.  There  is  little 
comparison  between  a  rail  security 
inspector  performing  physical 
inspections  of  rail  cars  at  every  stop  and 
satellite  monitoring.  These  are 
distinctive  and  different  types  of 
services. 

(6)  Industry  Ckymment:  Future  Defense 
Transportation  Tracking  System  (DTTS) 
enhancement  requirements  will  drive 
up  costs  to  motor  carriers  that  they  will 
be  imable  to  recoup. 

Response:  Carriers  should  consider  all 
costs  incurred  in  transportation  and 
traffic  management  services  when 
preparing  rate  and  pricing  submissions 
to  MTMC.  Costs  associated  with 
providing  satellite  monitoring  service 
should  be  included  with  other  costs 
such  as  fuel,  insurance  and  labor.  The 
DOD  does  not  imply  or  intend  that  a 
carrier  industry  provide  requested 
services  without  fair  and  equitable 
reimbursement.  As  such  carriers  are  free 
to  include  costs  associated  with  satellite 
monitoring  in  the  rate  structure. 

(7)  Industry  Comment:  MTMC  intends 
to  keep  SNS  as  a  separate  accessorial 
service  but  not  for  AA&E. 

Response:  MTMC  intends  to  retain  a 
satellite  monitoring  service  for  non- 
AA&E  shipments.  The  service  will  be 
used  on  a  case-by-case  basis  where  the 
shipper  has  determined  in-transit 
tracking  is  necessary.  However,  MTMC 
does  not  intend  to  separately  reimburse 
carriers  for  this  service.  Carriers  will  be 
permitted  to  voluntarily  offer  this 
service  and  shippers  may  use  this  as  a 
factor,  along  with  rates  and  similar 
service  factors,  when  selecting  a  best 
value  carrier.  This  change  will  be 
announced  at  a  later  date. 

(8)  Industry  Comment:  The  GFM 
system  is  not  capable  of  identifying 
carriers  who  can  provide  SNS.  except  by 
the  publishing  of  the  SNS  accessorial 
code  in  the  tenders,  resulting  in 
shippers  requesting  AA&E  service  from 
motor  carriers  not  able  to  provide  SNS 
service.  Also,  there  is  no  information  on 
how  the  change  will  be  accomplished 
technically. 

Response:  MTMC  intends  to  continue 
the  practice  of  requiring  the  carrier  to 
submit  the  SNS  accessorial  code  within 
the  protective  service  section  of  the 


carrier's  applicable  tender.  However,  the 
carrier  will  not  be  able  to  enter  a 
specific  rate  for  the  accessorial  service 
as  any  costs  associated  with  SNS  are  to 
be  incorporated  into  the  carrier's 
linehaul  transportation  rate.  The  use  of 
the  SNS  code  will  allow  existing 
automated  systems  to  identify  carriers 
eligible  to  provide  SNS  from  non-SNS 
eligible  carriers.  This  practice  is 
consistent  with  existing  MTMC 
procedures  in  accordance  with  Item  701 
(Security  and  Accessorial  Services  for 
Non  Guaranteed  Traffic)  of  the  MSTIP 
364-C  and  is  a  standard  carrier  practice 
for  tenders  with  exclusive  use  rates. 

(9)  Industry  Comment:  MTMC 
incorrectly  assumes  that  all  AAftE 
transportation  requires  SNS  service. 

Response:  MTMC  is  fully  aware  that 
small  quantity  shipments  of  low  risk 
AA&E  do  not  require  SNS,  but  require 
constant  surveillance  service.  This 
proposal  will  affect  only  those 
shipments  that  are  satellite-monitored. 
The  requirements  for  small  shipments 
are  articulated  in  the  Defense 
Transportation  Regulation  Vol  II  and  in 
the  MTMC  Military  Freight  Traffic  Rules 
Publications  IB. 

(10)  Industry  Comment:  The  proposal 
disadvantages  small  carriers,  as  SNS 
equipment  is  not  readily  available  to 
them  due  to  costs. 

Response:  The  proposed  change  has 
no  impact  on  small  carrier's  as  they 
would  be  required  to  acquire  the  same 
technology  regardless  of  how  the  carrier 
is  reimbursed  for  SNS  services.  In 
addition,  DOD  shipments  of  AA&E 
require  satellite  tracking  to  ensure  they 
move  safely  and  seciu^ly  from  origin  to 
destination. 

(11)  Industry  Comment:  SNS  is 
different  from  other  accessorial  services 
(tarping,  chains,  and  dual  river)  because 
satellite  equipment  is  not  readily 
interchangeable.  It  is  an  accessorial 
service  that  replaced  two  other 
accessorial  services  (armed  guards  and 
security  escorts). 

Response:  MTMC  understands  that 
satellite-monitoring  devices  are  not 
readily  transferable  from  one 
conveyance  (power  unit)  to  another. 
However,  since,  the  inception  of  SNS 
the  carrier  industry  has  had  almost  10 
years  to  equip  conveyances  with 
satellite  tracking  devices. 

(12)  Industry  Comment:  The  change  is 
viewed  as  being  precedent  for  future 
changes. 

Response:  Technology  and  equipment 
improvements  associated  with  the 
motor  carrier  industry  are  continually 
evolving.  Accordingly,  MTMC  will 
periodically  review  and  assess  the 
program  and  rules  which  apply  to  the 
surface  movement  of  AA&E  shipments 


by  motor  and  rail  carriers  and  make 
program  changes  as  warranted. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-8680  Filed  4-9-02;.8:45  ami 
nuiNO  CODE  ano-os-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Angiogenesis  Inhibitors 
Specific  for  Methionine 
Aminopeptidase  2  as  Antiparasitic 
Drugs 

agency:  Department  of  the  Army,  DoD. 
action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
Application  Serial  No.  60/354,280 
entitled  "Angiogenesis  Inhibitors 
Specific  for  Methionine 
Aminopeptidase  2  as  Antiparasitic 
Drugs"  and,  filed  January  29,  2002.  The 
United  States  Government  as 
represented  by  the  Secretary  of  the 
Army  has  rights  in  this  invention. 
ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Material 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street. 
Fort  Detrick,  Frederick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664,  both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION: 
Methionine  aminopeptidase  2  (MetAP2) 
is  responsible  for  hydrolysis  of  the 
initiator,  methionine  residues  from  the 
majority  of  newly  synthesized  proteins. 
A  malaril  MetAP2  gene  has  been  cloned 
from  Plasmodium  falciparum  (GenBank 
accession  number  AF34820).  The 
cloned  P.  falciparum  MetAP2 
(PfMetAP2)  has  a  length  of  1544  bp  and 
encoded  a  protein  of  354  amino  acid 
residues.  A  multiple  sequence 
alignment  shows  that  the  P.  falciparum 
MetAP2  has  40%  homology  with  human 
MetAP2  and  45%  homology  with  yeast 
MetAP2.  The  gene  of  P.  falciparum 
MetAP2  locates  in  chromosome  14.  The 
3D  structiu^  of  P.  falciparum  MetAP2 
has  been  modeled  based  on  human 
MetAP2  crystal  structxue.  The  specific 
MetAP2  inhibitors,  fumagillin  and 
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TNP-440  have  been  found  to  potently 
block  the  in  vitro  growth  of  P. 
falciparum  and  to  a  lesser  degree  against 
that  of  Leishmania  donavani., 

Luz  D.  Ortiz, 

Army  Federal  Resister  Liaison  Officer. 
|FR  Doc.  02-8678  Filed  4-9-02;  8:45  am] 
BILLING  CODE  3710-06-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Method  of  Diagnosing 
Stage  or  Aggressive  of  Breast  and 
Prostate  Cancer  Based  on  Levels  of 
Fatty  Acids  Binding  Proteins 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
Application  No.  09/451,513  entitled 
"Method  of  Diagnosing  Stage  or 
Aggressiveness  of  Breast  and  Prostate 
Cancer  Based  on  Levels  of  Fatty  Acids 
Binding  Proteins"  filed  Nov.  30. 1999. 
Foreign  rights  are  also  available  (PCT/ 
US99/28314),  filed  Nov.  30. 1999.  The 
United  States  Government  as 
represented  by  the  Secretary  of  the 
Army  has  rights  in  this  invention. 

ADDRESSES:  Commander.  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Conmiand  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664,  both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  A  method 
of  diagnosing  the  stage  or  aggressiveness 
of  cancer  and  particularly  breast  and 
prostate  cancer  by  measuring  the 
deviation  of  levels  of  fatty  acid  binding 
proteins  in  mammalian  tissue  or  body 
fluids  fi-om  normal  levels  of  fatty  acid 
binding  proteins.  The  invention  relates 
to  a  family  of  key  proteins  levels  of  fatty 
acid  binding  proteins.  The  invention 
relates  to  a  family  of  key  proteins  called 
fatty  acid  binding  proteins,  which  are 
involved  in  metabolism  of  AA  and  other 


lipids  and  how  they  affect  the 
proliferation  of  cancer  cells. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-8677  Filed  4-9-02;  8:45  am] 
BILUNG  CODE  3710-0»-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Chimeric  Fiiovirus 
Glycoprotein 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  aimouncement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
Application  No.  10/066,506  entitled 
"Chimeric  Fiiovirus  Glycoprotein"  filed 
January  31,  2002.  The  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army  has  rights  in  this 
invention. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street. 
Fort  Detrick,  Frederick.  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues,  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664,  both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  Chimeric 
GP  molecules  were  constructed  which 
contain  portions  of  both  the  EBOV  and 
MBGV  GP  proteins  by  swapping  the 
subunits  between  EBOV  and  MBGV. 
The  chimeric  molecules  were  cloned 
into  an  alphavirus  replicon,  which 
offers  the  advantage  of  high  protein 
expression  levels  in  mammalian  cells 
and  is  a  proven  vaccine  vector.  These 
chimeric  molecules  fully  protected 
guinea  pigs  fi-om  MBGV  challenge,  and 
conversely  protected  the  animals  from 
EBOV  challenge.  These  results  indicate 
that  a  protective  epitope  resides  within 
the  GP2  subunit  of  the  MBGV  GP 
protein  and  at  least  partially  within  the 
GP2  subunit  of  the  EBOV  GP  protein. 
Additionally  these  results  show  that  a 
construction  of  a  single-component 


bivalent  vaccine  protective  in  guinea 
pigs  is  achievable. 

Luz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  02-8675  Filed  4-9-02;  8:45  am] 
BILUNG  CODE  3710-0»-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Securing  Device  for  an 
Endotracheal  Tube 

agency:  Department  of  the  Army,  DOD. 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6.  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
Application  No.  09/789,708  entitled 
"Securing  Device  for  an  Endotracheal 
Tube"  filed  February  22,  2001.  Foreign 
rights  are  also  available  (PTC/USOl/ 
05558).  The  United  States  Government 
as  represented  by  the  Secretary  of  the 
Army  has  rights  in  this  invention. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command.  ATTN:  Command  Judge 
Advocate.  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664,  both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  A  securing 
device  for  an  endotracheal  tube  includes 
a  shield  having  an  opening  through 
which  the  endotracheal  tube  can  pass 
and  a  clamp  mounted  on  the  shield  for 
holding  the  endotracheal  tube.  A  bite 
block  for  preventing  occlusion  of  the 
endotracheal  tube  by  a  patient's  teeth 
may  be  mounted  on  an  opposite  surface 
of  the  shield  bom  the  clamp. 

Luz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer 
[FR  Doc.  02-8676  Filed  4-9-02;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  tlie  Army 

Availability  for  Non-Excluaive, 
Exckiaive,  or  Partially  Exclualve 
Licenalftg  of  U.S.  Patent  Application 
Concerning  High-Throughput  Aaaays 
for  the  Proteolytic  Activities  of 
Cloatrtdlal  Neurotoxins 

AGENCY:  Department  of  the  Anny.  DOD. 
ACTION:  Notice;  correction. 


StiMMARY:  The  notice  published  on 
Tuesday.  March  12,  2002.  at  67  FR 
111106  announcing  the  availability  for 
licensing  of  U.S.  patent  application 
provided  the  incorrect  patent 
application  number,  the  patent 
application  number  should  read:  "09/ 
962.360". 

ADDRESSES:  Commander,  U.S.  Army 

Medical  Research  and  Materiel 

Command,  ATTN:  Command  Judge 

Advocate,  MCMR-JA.  504  Scott  Street, 

Fort  Detrick,  Frederick,  Maryland 

21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

patent  issues,  Ms.  Elizabeth  Arwine, 

Patent  Attorney,  (301)  619-7808.  For 

licensing  issues.  Dr.  Paul  Mele,  Office  of 

Research  &  Technology  Assessment, 

(301)  619-6664.  Both  at  telefax  (301) 

619-5034. 

SUPPLEMENTARY  INFORMATION:  None. 

LuzD.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  02-8674  Filed  4-9-02;  8:45  ami 

BHJJNOCOOE  371(M»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Availability  of  a  Draft  Environmental 
Impact  Statement  To  Consider 
Issuance  of  a  Department  of  the  Army 
Penmit  Pursuant  to  Section  404  of  ttw 
Clean  Water  Act  for  Hobet  Mining. 
Inc's  Proposed  Surface  Coal  Mining 
Operation  In  Coniunction  WHh  Ks 
Spruce  No.  1  Surface  Mine,  Near  Blair 
In  Logan  County,  WV 

agency:  Department  of  the  Army,  Army 
Corps  of  Engineers,  DoD. 
action:  Notice. 

summary:  In  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
U.S.  Army  Corps  of  Engineers  (USAGE) 
Huntington  District,  in  cooperation  with 
U.S.  Environmental  Protection  Agency, 
the  U.S.  Fish  and  Wildlife  Service,  the 
Office  of  Surface  Mining  and  the  West 


Virginia  Department  of  Environmental 
Protection,  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS). 
This  DEIS  evaluates  potential  impacts  to 
the  natural,  physical  and  himian 
environment  as  a  result  of  the  proposed 
mining  activities  associated  with 
Hobet's  Spruce  No.  1  Surface  Mine.  The 
USAGE  regulates  this  proposed  project 
pursuant  to  Section  404  of  the  Glean 
Water  Act.  The  proposed  activity  is  to 
construct  valley  fills  to  dispose  of 
excess  overburden  spoil  into  waters  of 
the  United  States.  The  overburden  is 
generated  by  surface  mining  operations 
in  order  to  achieve  optimal  recovery  of 
available  coal  reserves  within  the 
project  area  in  a  safe,  cost-effective  and 
environmentally  sound  manner. 
DATES:  Submit  comments  by  June  10, 
2002. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  this  proposal  to 
Teresa  (Hughes)  Spagna,  U.S.  Army 
Corps  of  Engineers,  Huntington  District, 
Attn:  Regulatory  Branch-OR-FS,  502 
8th  Street.  Huntington,  West  Virginia 
25701.  Telephone  (304)  529-5710  or  e- 
mail  at  Teresa.D.Hughes@Lrh01. 
usace.anny.mil.  Requests  to  be  placed 
on  the  mailing  list  should  also  be  sent 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  (Hughes)  Spagna,  U.S.  Army 
Corps  of  Engineers.  Huntington  District, 
Attn:  Regulatory  Branch-OR-FS.  502 
8th  Street.  Huntington,  West  Virginia 
25701.  Telephone  (304)  529-5710  or 
electronic  mail  at 
Teresa.D.Hughes®Lrh01 . 
usace.army.mil. 

SUPPLEMENTARY  INFORMATION:  Discharges 
of  fill  material  into  the  jurisdictional 
waters  of  the  United  States  are  regulated 
under  Section  404  of  the  Clean  Water 
Act,  with  the  permitting  responsibility 
administered  by  the  USAGE.  The 
proposed  project  must  also  address 
environmental  impacts  relative  to  the 
Clean  Air  Act,  Glean  Water  Act, 
Endangered  Species  Act  and  the  Fish 
and  Wildlife  Coordination  Act  (FWCA). 
In  accordance  with  the  NEPA.  the  DEIS 
evaluated  reasonable  alternatives  for  the 
USAGE'S  decision  making  process.  As 
required  by  NEPA.  the  USAGE  also 
analyzes  the  "no  action"  alternative  as 
a  baseline  for  gauging  potential  impacts. 

As  part  of  the  public  involvement 
process,  notice  is  hereby  given  by  the 
USACE-Huntington  District  of  a  pubUc 
hearing  to  be  held  at  the  Chief  Logan 
State  Park,  in  Logan,  Logan  County, 
West  Virginia,  firom  6:30  to  10  p.m.  on 
April  24.  2002.  The  public  hearing  will 
allow  participants  the  opporttmity  to 
comment  on  the  DEIS  prepared  for  the 


proposed  Spruce  No.  1  Mine  project. 
Written  comments  should  be  sent  to: 
Mr.  James  M.  Richmond.  Chief. 
Regulatory  Branch,  Huntington  District, 
U.S.  Army  Corps  of  Engineers.  502 
Eighth  Street.  Huntington.  West  Virginia 
25701-2070  or  by  e-mail  at 
Teresa.D.Hughes@Lrh01 . 
usace.army.mil.  The  comments  are  due 
60  days  from  the  date  of  publication  of 
this  notice.  Copies  of  the  document  may 
be  obtained  by  contacting  USAGE 
Huntington  District  Regulatory  Branch 
at  304^529-5210  or  304-529-5710. 

Copies  of  the  DEIS  are  also  available 
for  inspection  at  the  locations  identified 
below: 

(1)  Blair  Post  Office.  P.O.  Box  9998, 
Blair.  WV  25022-9998. 

(2)  Kanawha  County  Public  Library. 
123  Capitol  Street.  Charleston.  WV 
25301. 

(3)  Logan  Coimty  Public  Library,  16 
Wildcat  Way.  Logan,  WV  25601. 

After  the  public  comment  period 
ends,  USAGE  will  consider  all 
comments  received,  revise  the  DEIS  as 
appropriate,  and  issue  a  final 
Environmental  Impact  Statement. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  02-8681  Filed  4-9-02;  8:45  am] 

BNJJNG  COOe  3710-aiMI 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  the  Renewal  of 
AuttK>rization  to  Use  Pinecastle  Range, 
Ocala  National  Forest,  FL 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice.  

SUMMARY:  The  Department  of  Navy 
announces  its  decision  to  continue 
operations  at  Pinecastle  Range,  Ocala 
National  Forest,  Florida. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  42  U.S.G.  Sections  4321  et  seq., 
the  regulations  of  the  Council  on 
Environmental  Quality  that  implement 
NEPA  procedures,  40  GFR  parts  1500- 
1508,  and  Navy  regulations 
implementing  NEPA  procedures  (32 
GFR  775),  the  Department  of  the  Navy 
announces  its  decision  to  continue 
operations  at  the  Pinecastle  Range  in  the 
Ocala  National  Forest  for  a  20-year 
period,  if  U.S.  Forest  Service  (USPS) 
renews  the  Interagency  Agreement  or 
"special  use  permit",  as  it  is  now  called. 
This  action  will  enable  the  Navy  to  meet 
current  and  projected  training 
requirements.  The  U.S.  Department  of 
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Agriculture  (USDA)  and  the  U.S.  Forest 
Service  (USFS)  are  cooperating  agencies 
in  the  preparation  of  this  Environmental 
Impact  Statement  (EIS). 

Background  And  Issues:  Pinecastle 
Range  (the  Range)  has  been  in 
continuous  operation  by  Department  of 
the  Navy  (Navy)  since  the  early  1950s  to 
train  aircrews  and  support  persormel  in 
the  delivery  of  ordnance.  The  Range  is 
located  wiUiin  the  boundaries  of  the 
Ocala  National  Forest,  which  is 
managed  by  the  USDA  and  the  USFS. 
The  USFS,  as  the  controlling  agency  for 
National  Forest  land,  is  responsible  for 
issuing  authorization  for  use  of  the  land. 

The  Navy  is  currently  authorized  to 
operate  and  utilize  the  Range  under  an 
Interagency  Agreement  (lA)  with  USFS. 
The  lA  was  to  expire  in  December  1999, 
but  was  extended  until  July  2002,  to 
allow  for  completion  of  the  NEPA 
process.  The  lA  specifies  USFS  and 
Navy  responsibilities,  defines  terms  of 
mutual  agreement,  and  contains  exhibits 
depicting  Range  boundaries  and 
defining  explosive  ordnance 
restrictions. 

Alternatives:  A  screening  process, 
based  upon  criteria  identified  in  the  EIS, 
was  conducted  to  determine  a 
reasonable  range  of  alternatives  that 
would  satisfy  the  Navy's  purpose  and 
need.  Recommendations  received  from 
the  public  during  scoping  were  also 
taken  into  consideration.  The  process 
used  to  identify  feasible  alternatives  was 
thoroughly  discussed  in  Draft  and  Final 
EIS.  Ultimately,  two  alternatives  were 
analyzed  in  detail  in  the  EIS.  The 
Preferred  Alternative  for  continued  use 
of  the  Range  (pending  USFS's  decision 
to  issue  a  special  use  permit)  and  No- 
Action  alternative.  The  Preferred 
Alternative  would  retain  and  continue 
use  of  the  existing  range  assets  and 
restricted  air  space.  Aircraft  would 
continue  to  use  the  Range  to  meet  fleet 
air-to-ground  strike  warfare  training 
requirements  for  strafing,  explosive 
ordnance  delivery,  and  laser  target 
designation.  Naval  aircraft  operating  in 
the  Jacksonville  Fleet  Concentration 
Area  would  be  the  principal  users  of  the 
Range;  however,  other  military  aircraft 
hosted  by  the  Navy  would  continue  to 
use  the  Range.  Operations  are  projected 
at  about  10,200  annually.  If  operations 
are  exceeded  by  10  percent,  the  Navy 
will  prepare  supplemental  NEPA 
documentation. 

With  the  No  Action  Alternative,  the 
Navy  would  not  pursue  issuance  of  a 
special  use  permit,  and  the  existing  lA 
would  expire,  returning  control  of  the 
Range  to  the  USFS.  The  Navy  would 
return  control  of  the  Range  pursuant  to 
the  1994  lA,  as  extended.  The  Navy 

vould  provide  explosive  ordnance 


disposal  services  if  any  bombs  are  found 
on  or  off  the  Range. 

Environmental  Impacts:  Potential 
environmental  impacts  of  continuing 
operations  at  the  Range  for  a  20  year 
period  are  analyzed  in  the  FEIS.  The 
analysis  demonstrates  that 
environmental  impacts  associated  with 
the  continued  use  of  the  Range  are  less 
than  significant.  While  no  significant 
impacts  are  projected,  impacts  to 
resources  of  greatest  concern  to 
regulatory  agencies  and  the  public  are 
briefly  discussed  below. 
.  There  are  potential  impacts  to 
groundwater.  Groundwater  could  be 
contaminated  by  the  release  of 
constituents  and  by-products  of 
explosives  used  in  live  ordnance, 
spotting  charges,  and  by  the  release  of 
pollutants  from  bombing  targets  such  as 
motor  vehicles.  While  tests  of 
groundwater  have  not  revealed  the 
presence  of  contaminants  above 
established  maximum  regulatory  levels, 
and  the  small  size  of  the  range  relative 
to  the  aquifer  recharge  area  decrease  the 
likelihood  of  contamination,  the  Navy, 
in  conjunction  with  the  USFS.  will 
develop  and  implement  a  groundwater 
monitoring  plan. 

The  potential  presence  of  unexploded 
ordnance  (UXO)  on  and  off  the  Range 
was  a  matter  of  concern  to  the  public. 
The  potential  for  UXO  to  accumulate  on 
the  Live  Target  or  in  its  vicinity  is 
minimal  because  Range  maintenance 
procedures  do  not  allow  UXO  to  remain 
in  place  for  an  extended  period  of  time. 
Spotters  observe  all  aircraft  approaches 
and  weapons  deliveries  involving  live 
ordnance.  All  imexploded  ordnance  on- 
range  is  rendered  safe  by  contractor 
UXO  personnel.  Any  bombs  dropped 
"off-range"  will  be  rendered  safe  by  the 
Navy.  Since  the  inception  of  the  current 
spotter  program  in  1992.  no  live 
ordnance  has  been  dropped  outside  of 
the  Range  boundary. 

The  scrub  habitat  on  the  Range 
supports  several  threatened  or 
endangered  species.  This  type  of 
vegetative  habitat  would  mature  and 
decrease  without  the  cooperation  of  the 
USFS's  and  Navy's  Range  activities.  The 
U.S.  Fish  and  Wildlife  Service  (USFWS) 
in  a  Biological  Opinion  prepared  in 
conjunction  with  the  EIS,  determined 
that  the  continuation  of  military 
operations  on  the  Range  for  20  years 
would  not  likely  adversely  affect  the 
wood  stork,  Florida  bonamia,  scrub 
buckwheat,  and  scrub  milkwort. 

With  regard  to  the  Florida  scrub-jay, 
Eastern  indigo  snake,  and  sand  skink, 
the  USFWS  determined  that  although 
there  is  a  possibility  that  the  use  of  the 
target  areas  may  result  in  the  incidental 
take  of  these  three  species,  the  level  of 


anticipated  takes  is  not  likely  to  result 
in  jeopardizing  the  continued  existence 
of  those  species.  The  USFWS  did 
recommend  the  Navy  adopt  specific 
"reasonable  and  prudent  measures"  for 
the  Florida  scrub- jay,  the  sand  skink, 
and  the  Eastern  indigo  snake.  These 
measiu-es  include  a  monitoring  program 
conducted  by  the  Forest  Service  for  all 
three  listed  species  on  the  Range. 

There  would  be  no  significant  impacts 
on  public  safety  associated  with 
continued  use  of  the  Range.  There  are 
no  permanent  residents  in  areas 
considered  incompatible  for  residential 
use  within  Range  safety  zones.  Although 
impacts  on  public  safety  are  not 
significant,  the  Navy  has  incorporated 
measiu'es  into  the  operations  of  the 
Range  to  mitigate  safety  issues.  The 
physical  layout  of  the  Range  isolates  the 
training  activities  and  limits  potential 
impacts  to  the  public  and  natural 
environments;  the  airspace  ingress  and 
egress  routes  to  the  airspace  is  laid  out 
to  avoid  population  centers  and 
recreational  areas;  Range  safety  zone 
boundaries  will  be  marked  by  signs 
where  possible;  and  USFS  will  post 
detailed  locational  information  about 
safety  zones  to  ensure  that  the  public 
will  avoid  the  zones  during  militeuy 
training  activities. 

While  USFS  is  expected  to  continue 
to  allow  hunting  and  hiking  activities  in 
areas  near  the  Range  boundary,  the 
mitigation  in  place  is  sufficient  to 
prevent  significant  safety  risks.  No 
injuries  or  fatalities  to  Government 
employees  or  members  of  the  public 
have  occurred  as  a  result  of  Range 
activities  since  the  Navy  began  using  the 
Range  over  50  years  ago. 

The  Navy  developed  noise  contoiu-s 
associated  with  aircraft  operations  at  the 
Range.  No  incompatible  land  uses  were 
identified  in  any  of  the  modeled  noise 
contours.  While  there  are  no 
incompatible  land  uses  relative  to  the 
noise  contours  associated  with 
continued  operation  of  the  Range, 
people  in  the  surrounding  areas  will 
continue  to  hear  noise  from  aircraft  and 
occasional  impulse  noise  from  the 
explosion  of  ordnance.  The  Naval  Air 
Station  Jacksonville  Public  Affairs 
Office  will  continue  to  contact  local 
newspapers  and  broadcast  media  prior 
to  the  use  of  explosive  ordnance  on  the 
Range.  The  Navy  and  USFS  will  inform 
campers  and  recreational  users  who 
may  not  have  access  ta  the  local 
newspapers  or  broadcast 
annoimcements . 

Comments  Received  on  the  EIS:  The 
Navy  received  comments  from 
Environmental  Protection  Agency 
Region  4  (EPA),  Florida  Department  of 
Environmental  Protection  (FDEP)  and  a 
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motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 


parties  on  the  Commission's  Official 
Service  List  in  Docket  No.  CPOO-6-000, 


submitted  A  formtjf  A  notice  of 
succession  for  KeySpan-Ravenswood 
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private  citizen.  EPA  stated  that  its 
concerns  had  been  adequately 
addressed  in  the  FEIS.  FDEP  requested 
additional  information  regarding 
development  of  the  groundwater 
monitoring  plan.  The  Navy  will 
continue  to  partner  with  FDEP  and  will 
keep  the  agency  infonned  as  the  plan  is 
developed.  The  private  citizen 
supported  Navy's  continued  training  on 
the  Range. 

Ckmclusion:  After  considering  the 
analysis  contained  in  the  EIS,  the  final 
Range  Air  Installation  Compatible  Use 
Zone  study,  and  the  comments  received 
from  Federal,  state,  and  local  agencies, 
non-governmental  organizations,  and 
individual  members  of  the  public;  I 
have  concluded  that  continuing 
operations  at  Pinecastle  Range  meets  the 
Navy's  purpose  and  need  to  maintain 
fully  trained  aircrews  and  support 
personnel  to  meet  training 
requirements,  and  to  achieve  an 
acceptable  level  of  readiness  prior  to 
deploying  independently  or  as  part  of  a 
Carrier  Battle  Group.  Although  this 
alternative  will  result  in  prominent,  but 
insignificant  noise  impacts  to  the 
surrounding  populations,  it  will  not 
result  in  potentially  significant  adverse 
impacts  to  endangered  species  due  to 
maturation  and  ultimate  loss  of  the 
scrub  habitat.  It  is  therefore  considered 
the  environmentally  preferable 
alternative. 

Dated:  March  29.  2002. 
Donald  R.  Schregardus, 
Deputy  Assistant  Secretary  of  the  Navy 
(Environment). 
|FR  Doc.  02-8652  Filed  4-9-02;  8:45  am] 

BHJJNQ  CODE  3810-FF-P 


DEPARTMENT  OF  ENERGY 
[Number  DE-PS03-02SF22516] 

Solicitation  for  Financial  Assistance 
Applications;  Nuclear  Explosion 
Monitoring  Research  and  Engineering 
Program 

AGENCY:  National  Nuclear  Security 

Administration  (NNSA).  Oakland 

Operations  Office.  Department  of  Energy 

(DOE). 

ACnON:  Notice  of  solicitation  for 

financial  assistance  applications. 

summary:  The  DOE/NNSA.  through  the 
Oakland  Operations  Office  is  seeking 
applications  to  increase  nuclear 
explosion  monitoring  effectiveness 
through  improved  understanding  of 
basic  earthquake  and  explosion 
phenomenology.  Research  of  a 
fundamental  nature  is  sought  to  answer 
the  question  of  how  the  seismic  energy 


is  generated  from  these  phenomena 
(including  distributed  and  single  point 
explosions,  double-couple  earthquakes 
and  other  modes  of  rock  failure)  and 
how  this  energy  is  partitioned  between 
P  and  S  waves. 

ADDRESSES:  The  formal  solicitation 
document.  Nuclear  Explosion 
Monitoring  Research  and  Engineering 
Program  (DE-PS03-02SF22516),  is 
available  through  the  Industry 
Interactive  Procurement  System  (IIPS) 
located  at  the  following  URL:  http://e- 
center.doe.gov.  IIPS  provides  the 
medium  for  disseminating  solicitations, 
receiving  financial  assistance 
applications  and  evaluating  applications 
in  a  paperless  environment.  Completed 
applications  are  required  to  be 
submitted  via  UPS.  Individuals  who 
have  the  authority  to  enter  their 
imiversity  or  academic  institution  into  a 
financial  assistance  award  and  intend  to 
submit  applications  via  the  TIPS  system 
must  register  and  receive  confirmation 
that  they  are  registered  prior  to  being 
able  to  submit  an  application  on  the 
IIPS  system.  An  UPS  "User  Guide  for 
Contractor"  can  be  obtained  by  going  to 
the  UPS  Homepage  at  the  following 
URL:  http://e-center.doe.gov  and  then 
clicking  on  the  "Help"  button. 
Questions  regarding  the  operation  of 
IIPS  may  be  e-mailed  to  the  ID'S  Help 
Desk  at  IIPSHelpDesk@e-center.doe.gov 
or  call  the  help  desk  at  (800)  683-0751. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Abdullah-Lewis,  Contract 
Specialist,  U.S.  Department  of  Energy, 
National  Nuclear  Seciuity 
Administration,  1301  Clay  Street  (Room 
700N).  Oakland,  CA  94612-5208;  email 
gloria.abduIlah-lewis@oak.  doe.gov 
SUPPt^MENTARY  INFORMATION:  Research 
of  a  fundamental  nature  is  sought  to 
answer  the  question  of  how  the  seismic 
energy  is  generated  fit)m  these 
phenomena  (including  distributed  and 
single  point  explosions,  double-couple 
earthquakes  and  other  modes  of  rock 
failure)  and  how  this  energy  is 
partitioned  between  P  and  S  waves. 
Specifically: 

•  How  is  the  generation  and 
partitioning  of  the  seismic  energy 
affected  by  properties  such  as  (1)  source 
region  medium  and  overburden,  (2)  the 
local  structure  and  (3)  the  surrounding 
tectonic  province; 

•  What  are  the  significant  measurable 
effects  of  the  partitioning  of  the  seismic 
energy  into  various  regional  P  and  S 
phases,  especially  at  high  frequency; 
and 

•  What  is  the  physical  basis  for  a 
measurable  property,  such  as  magnitude 
that  can  be  directly  related  to  the  yield 
of  a  fullycoupled  explosion,  and  how  do 


emplacement  conditions  effect  the 
observation? 

The  solicitation  document  contains 
all  the  information  relative  to  this  action 
for  prospective  applicants.  The  North 
American  Indusfay  Classification 
System  (NAICS)  number  for  this 
program  is  5417. 

Issued  in  Oakland.  CA,  on  April  2,  2002. 
Georgia  M.  McClelland, 
Acting  Director,  Financial  Assistance  Center, 
Oakland  Operations  Office. 
[FR  Doc.  02-8617  Filed  4-9-02;  8:45  am] 

HLLMQ  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-75-000] 

Duke  Energy  Trading  and  Marketing, 
LLC.  V.  Entergy  Arkansas,  Inc., 
Entergy  Gulf  Ste«as,  Inc.,  Entergy 
Louisiana,  Inc.,  Entergy  Mississippi, 
Inc.,  Entergy  New  Orleans,  Inc.,  and 
Entsrgy  ServkMS,  Inc.;  Notice  of 
Complaint  Requesting  Fast  Track 
Processing 

April  4.  2002. 

Take  notice  that  on  April  3,  2002. 
Duke  Energy  Trading  and  Marketing. 
LLC,  (DETM)  filed  a  Complaint 
Requesting  Fast  Track  Processing 
against  Entergy  Arkansas,  Inc.,  Entergy 
Gulf  States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  Entergy  New 
Orleans,  Inc.,  and  Entergy  Services,  Inc. 
(collectively,  Entergy).  The  Complaint 
asserts  that  Entergy,  in  violation  of  the 
terms  of  its  Open  Access  Transmission 
Tariff  (OATT),  has  failed  to  process 
DEMT's  application,  as  agent  for  the 
City  of  North  Little  Rock,  for  network 
transmission  service  on  the  Entergy 
system  according  to  the  procediues  and 
time  frames  set  forth  in  Entergy's  OATT. 

Copies  the  Complaint  have  been 
served  by  e-mail,  messenger,  or 
overnight  delivery  on  Entergy,  as  well  as 
the  Arkansas  Public  Service 
Commission. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  tl8  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 


motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  imder  the 
"e-Filing"  link. 
'  Comment  Date:  April  15,  2002. 


Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-8648  Filed  4-9-02;  8:45  am] 

aiLUNG  CODE  6n7-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisskxi 

\PocktH  No.  CP00-«-004] 

Gulfstream  Natural  Gas  System,  LLC; 
Notice  of  Tariff  Compliance  Filing 

April  4,  2002. 

Take  notice  that  on  March  27,  2002, 
Gulfstream  Natural  Gas  System,  L.L.C. 
(Gulfstream),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  tariff  sheets  listed  in 
Appendix  B  to  the  filing,  to  be  effective 
une  1,  2002. 

Gulfstream  states  that  it  is  submitting 
ts  Tariff  in  advance  of  the  requirements 
set  out  in  the  Commission's  orders 
issued  on  April  28,  2000.  and  February 
22.  2001,  in  order  to  give  parties 
additional  time  for  review.  The 
February  22,  2001  Commission  order  in 
Docket  No.  CPOO-6-000,  et  al.  granted 
Gulfstream's  request  for  certificate 
authority  to  construct  a  new  744-mile 
interstate  transmission  system  to 
transport  up  to  1.13  Bcf  per  day  of 
natural  gas  to  central  and  eastern 
Florida.  On  March  28,  2002,  the 
Commission  subsequently  issued  an 
order  in  Docket  No.  CPOO-6-003. 
amending  the  certificate.  Gulfstream 
states  that  its  Tariff  complies  with 
Commission's  Order  No.  637  and 
NAESB  requirements,  but  requests  a 
waiver  imtil  January  1,  2003,  to 
accommodate  full  segmentation  and  a 
waiver  until  June  1,  2003,  to 
accommodate  partial  day  recalls  and 
releases. 

Gulfstream  states  that  complete  copies 
of  this  filing  are  being  mailed  to  all 


parties  on  the  Commission's  Official 
Service  List  in  Docket  No.  CPOO-6-000, 
et  al. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  on  or  before  April  12,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for  . 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-8647  Filed  4-9-02;  8:45  ami 

BILJUNG  CODE  6717-4)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EC02-60-000  and  ER02-129»- 
000] 

KeySpan-Ravenswood,  inc.;  Notice  of 
Filing 

April  3,  2002. 

Take  notice  that  on  March  29,  2002, 
KeySpan-Ravenswood,  Inc. 
(Ravenswood)  filed  with  the  Federal 
Energy  Regvdatory  Commission 
(Commission)  an  application  under 
section  203  of  the  Federal  Power  Act 
seeking  authorization  for  an 
intracorporate  reorganization,  by  change 
of  its  corporate  form,  which  will  result 
in  the  nominal  transfer  of  its 
jurisdictional  facilities  to  KeySpan- 
Ravenswood  LLC.  which  will  be  A 
newly  formed  affiliated  limited  liability 
company  (the  Transaction).  The 
Transaction  may  constitute  the 
disposition  of  jurisdictional  facilities 
associated  with  the  generation  facilities 
it  owns  and  operates  (e.g.,  market-based 
rate  schedule  of  Ravenswood  and  the 
arrangements  entered  into  thereimder, 
limited  transmission  interconnection 
facilities  arid  jurisdictional  books  and 
records).  Ravenswood  has  also 


submitted  A  formtjf  A  notice  of 
succession  for  KeySpan-Ravenswood 
LLC  as  successor  to  Ravenswood's  rate 
schedules  and  agreements  entered  into 
thereimder  and  revised  tariff  sheets  for 
its  market-based  rate  schedule. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission,  , 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  A  party 
must  file  A  motion  to  intervene.  All 
such  motions  or  protests  should  be  filed 
on  or  before  the  comment  date.  and.  to 
the  extent  applicable,  must  be  served  on 
the  applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  imder  the 
"e-Filing"  link. 

Comment  Date:  April  23,  2002. 

Magalie  R.  Saias, 

Secretary. 

[FR  Doc.  02-8646  Filed  4-9-02;  8:45  am) 

BILUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisskm 

[Project  Nos.  20-019, 2401-007,  and  472- 
017] 

PacifiCorp;  Nottee  Granting  Late 
InterventkMi 

April  4,  2002. 

On  March  15,  200!p,  the  Commission 
issued  a  notice  of  new  major  license 
applications  filed  by  PacifiCorp  for  the 
Bear  River  Hydroelectric  Projects — Soda 
Hydroelectric  Project  No.  20-019, 
Grace-Cove  Hydroelectric  Project  No. 
2401-007,  and  Oneida  Hydroelectric 
Project  No.  472-017,  located  on  the  Bear 
River  in  Caribou  and  Franklin  Counties, 
Idaho.  The  notice  established  May  15, 
2000,  as  the  deadline  for  filing  motions 
to  intervene  in  the  proceeding. 


On  March  4,  2002,  a  late  motion  to 

.» Cl I    W,,  »k«   TTnita^l    Qtofoc 


DEPARTMENT  OF  ENERGY 


3.  SheU  Energy  Services  Company, 
L.L.C. 
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Copies  of  the  filing  were  served  upon      filed  with  the  Federal  Energy  Regulatory     14.  California  Independent  System 
the  members  of  the  Midwest  ISO  and  Commission  (Commission)  effective  Operator  Corporation 
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On  March  4,  2002,  a  late  motion  to 
intervene  was  filed  by  the  United  States 
Etepartment  of  Agriculture,  Forest 
Service.  Granting  the  late  motion  to 
intervene  will  not  unduly  delay  or 
disrupt  the  proceeding  or  prejudice 
other  parties  to  it.  Therefore,  pursuant 
to  Rule  214,'  the  late  motion  to 
intervene  filed  in  this  proceeding  by  the 
Forest  Service  is  granted,  subject  to  the 
Commission's  rules  and  regulations. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

IFR  Doc.  02-8649  Filed  4-9-02;  8:45  am) 

■ILUNG  COOK  cnr-oi-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2042-013] 

Public  Utility  District  No.  1  of  Pend 
Oreille  County;  Notice  Granting  Late 
Intervention 

April  4.  2002. 

On  July  14.  2000,  the  Commission 
issued  a  notice  of  a  new  major  license 
application  filed  by  Public  Utility 
District  No.  1  of  Pend  Oreille  County  for 
the  Box  Canyon  Hydroelectric  Project 
No.  2042-013,  located  on  the  Pend 
Oreille  River  in  Pend  Oreille  County, 
Washington  and  Bonner  County,  Idaho. 
The  notice  established  September  13, 
2000,  as  the  deadline  for  filing  motions 
to  intervene  in  the  proceeding. 

On  October  3,  2000.  a  late  motion  to 
intervene  was  filed  by  the  State  of 
Idaho.  Granting  the  late  motion  to 
intervene  will  not  unduly  delay  or 
disrupt  the  proceeding  or  prejudice 
other  parties  to  it.  Therefore,  piusuant 
to  Rule  214,'  the  late  motion  to 
intervene  filed  in  this  proceeding  by  the 
State  of  Idaho  is  granted,  subject  to  the 
Commission's  rules  and  regulations. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-8650  Filed  4-9-02;  8:45  am] 

BHJJNQ  COOe  6717-01-* 


<  18  CFR  385.214  (2001). 
>  18  CFR  385.214  (2001). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-1 1 1-000,  et  el.] 

AlptiaGen  Power  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

April  4,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  AlphaGen  Power  LLC 

(Docket  No.  EG02-111-0001 

Take  notice  that  on  March  29,  2002, 
AlphaGen  Power  LLC  (AlphaGen),  a 
Delaware  special  purpose  limited 
liability  company,  with  its  principal 
place  of  business  at  c/o  Newcourt 
Capital  Securities,  Inc.,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  (EWG)  status  pursuant  to  Part 
365  of  the  Commission's  regulations  and 
a  request  for  expedited  action  to 
approve  this  application  before  June  1 , 
2002. 

AlphaGen  states  that  it  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  or  operating,  or  both 
owning  and  operating,  a  535  MW  gas- 
fired  combined-cycle  power  generation 
facility  located  in  Jackson,  Michigan 
(Facility).  AlphaGen  will  lease  the 
Facility  to  Triton  Power  Michigan  LLC, 
which  will  sell  the  capacity  exceeding 
its  capacity  exclusively  at  wholesale 
pursuant  to  a  capacity  sales  and  tolling 
agreement  with  Williams  Energy 
Marketing  &  Trading  Company.  A  copy 
of  the  filing  was  served  upon  the 
Securities  and  Exchange  Commission, 
the  Michigan  Public  Service 
Commission. 

Comment  Date:  April  25,  2002. 

2.  Colton  Power,  L.P.,  and  City  of 
Colton,  California,  Complainants,  v. 
Southern  California  Edison  Company, 
Respondent 

IDockel  No.  EL02-74-000] 

Take  notice  that  on  April  3,  2002, 
Colton  Power,  L.P.  and  the  City  of 
Colton,  California  (together. 
Complainants)  filed  a  complaint  against 
Southern  California  Edison  Company 
(SCE)  alleging  that  SCE's 
interconnection  cost  allocation 
procedures  are  unjust  and  unreasonable 
under  Section  206  of  the  Federal  Power 
Act,  16  use  824e  (1994). 

Comment  Date:  April  24,  2002. 


3.  Shell  Energy  Services  Company, 
L.L.C. 

[Docket  No.  ER99-2 109-004] 

Take  notice  that  on  April  1,  2002, 
Shell  Energy  Services  Company,  L.L.C. 
(Shell  Energy)  filed  vdth  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  triennial  updated 
market  power  analysis  in  compliance 
with  the  Commission's  April  7, 1999 
Order  in  Docket  No.  ER99-2 109-000. 
which  authorized  Shell  Energy  to  sell 
power  at  market-based  rates. 
Comment  Date:  April  22,  2002. 

4.  Mirant  Neenah,  L.L.C. 

fOocket  No.  ER01-1264-002J 

Take  notice  that  on  March  29,  2002, 
Mirant  Neenah,  L.L.C.  (Mirant  Neenah) 
tendered  for  filing  an  updated  market- 
power  analysis  in  compliance  with  the 
requirement  of  the  order  granting  it 
authority  to  make  power  sales  at  market- 
based  rates.. 

Comment  Date:  April  19,  2002. 

5.  Mirant  California,  L.L.C.,  Mirant 
Delta,  L.L.C.,  Mirant  Potrero,  L.L.C. 

[Docket  Nos.  EROl -1267-002.  EROl-1270- 
002, and  EROl-1278-0021 

Take  notice  that  on  March  29,  2002, 
Mirant  California,  L.L.C,  Mirant  Delta. 
L.L.C.  and  Mirant  Potrero,  L.L.C. 
(collectively  the  Mirant  California 
Companies)  tendered  for  filing  an 
updated  market-power  analysis  in 
compliance  with  the  requirement  of  the 
order  granting  them  authority  to  make 
power  sales  at  market-based  rates. 

Comment  Date:  April  19,  2002. 

6.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

[Docket  No.  ER02-1420-0001 

Take  notice  that  on  March  29.  2002. 
the  Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  section  205  of  the  Federal 
Power  Act.  tendered  for  filing  proposed 
changes  to  the  Midwest  ISO  Open 
Access  Transmission  Tariff  (Midwest 
ISO  Tariff)  and  Appendices,  which  are 
necessary  to  incorporate  the  members  of 
the  Southwest  Power  Pool.  Inc.  (SPP) 
into  the  Midwest  ISO  Tariff  in 
connection  with  the  combination  of  the 
Midwest  ISO  and  SPP  (the  Transaction), 
as  set  forth  in  the  Purchase  and 
Assumption  Agreement  by  and  between 
Midwest  Independent  Transmission 
System  Operator.  Inc.  and  Southwest 
Power  Pool.  Inc.  dated  as  of  March  4, 
2002,  and  for  any  further  approvals  and 
authorizations,  as  the  Commission  may 
deem  necessary,  in  order  that  the 
Midwest  ISO  and  SPP  may  close  the 
Transaction. 


17424 
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Conment  Date:  April  19,  2002. 


A  copy  of  this  filing  was  sent  to  North     April  1 .  2002.  FPL  states  that  this  filing 
Dr.jnf  Fnor<n/  c^nliitinns  Inr.  is  iu  Bccordauce  with  Section  35  of  the 
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Copies  of  the  filing  were  served  upon 
the  members  of  the  Midwest  ISO  and 
the  members  of  the  SPP. 

Comment  Date:  April  19,  2002. 

7.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-1421-0001 

Take  notice  that  on  March  29,  2002, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
filed  with  the  Commission  a  compliance 
filing  of  the  Midwest  ISO  Open  Access 
Transmission  Tariff  (OATT),  FERC 
Electric  Tariff.  Second  Revised  Volume 
No.  1.  pursuant  to  the  Commission's 
January  30,  2002  Order  (Midwest 
Independent  Transmission  System,  98 
FERC  1161,076. 

The  Midwest  ISO  requested  that  the 
Commission  accept  the  compliance 
filing  and  subsequent  changes  to  the 
OATT  as  effective  April  1,  2002. 

Copies  of  this  filing  were 
electronically  served  upon  Midwest  ISO 
Members.  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants. 
Policy  Subcommittee  participants,  as 
well  as  all  state  commissions  within  the 
region.  In  addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 

Comment  Date:  April  19,  2002. 

8.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER02-1 423-000] 

Take  notice  that  on  March  29,  2002, 
Ohio  Edison  Company,  (dba  FirstEnergy 
Solutions  Corp.)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  termination  notice  for 
Power  Sales  Service  with  Kentucky 
utilities  Company.  The  terminated 
services  are  KU's  Rate  PS  Power 
Services  executed  4/29/97  and  accepted 
by  the  Commission  in  Docket  ER97- 
854-000. 

Comment  Date:  April  19.  2002. 

9.  Arizona  Public  Service  Company 

[Docket  No.  ER02-1424-0001 

Take  notice  that  on  March  29,  2002, 
Arizona  Public  Service  Company  (APS) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  effective 
midnight  March  31,  2002,  Service 
Agreement  No.  170  imder  FERC  Electric 
Tariff,  Volume  No.  2.  effective  date 
April  1,  2001  is  to  be  canceled. 

Comment  Date:  April  19,  2002. 

10.  Arizona  Public  Service  Company 

[Docket  No.  ER02-1425-0001 

Take  notice  that  on  March  29,  2002, 
Arizona  Public  Service  Company  (APS) 


filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  effective 
midnight  the  May  31,  2002,  Service 
Agreement  No.  204  under  FERC  Electric 
Tariff.  Tenth  Revised  Volume  No.  2, 
effective  date  April  1.  2002  is  to  be 
canceled. 
Comment  Date:  April  19.  2002. 

11.  Arizona  Public  Service  Company 


[Docket  No.  ER02-1426-000] 

Take  notice  that  on  March  29,  2002. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Service  Agreements 
to  provide  Short-Term  Firm  Point-to- 
Point  Transmission  Service  to 
Southwest  Transmission  Cooperative 
imder  APS"  Open  Access  Transmission 
Tariff. 

A  copy  of  this  filing  has  been  served 
on  Southwest  Transmission  Cooperative 
and  the  Arizona  Corporation 
Commission. 

Comment  Date:  April  19.  2002. 

12.  Illinois  Power  Company 

[Docket  No.  ER02-1427-000] 

Take  notice  that  on  March  29,  2002, 
Illinois  Power  Company  (Illinois 
Power),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Firm  Short-Term  Point-to-Point 
Transmission  Service  Agreement 
entered  into  by  Illinois  Power  and 
Entergy-Koch  Trading.  LP. 

Illinois  Power  requests  an  effective 
date  of  March  1 ,  2002  for  the 
Agreements  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  Illinois  Power  states  that  a 
copy  of  this  filing  has  been  sent  to  the 
customer. 

Comment  Date:  April  19,  2002. 

13.  Illinois  Power  Company 

[Docket  No.  ER02-1428-0001 

Take  notice  that  on  March  29,  2002, 
Illinois  Power  Company  (Illinois 
Power),filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
two  Emergency  Energy  Service 
Agreements  entered  into  with 
Wisconsin  Electric  Power  Company  and 
City  Water  Light  and  power  Office  of 
Public  Utilities  piu-suant  to  Illinois 
Power's  Emergency  Energy  Tariff. 

Illinois  Power  requests  an  effective 
date  of  February  1,  2002,  for  both 
Agreements  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  Illinois  Power  states  that  a 
copy  of  this  filing  has  been  sent  to  all 
five  customers. 

Comment  Date:  April  19,  2002. 


14.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-1429-O00I 

Take  notice  that  on  March  29.  2002, 
the  California  Independent  System 
Operator  Corporation  (ISO)  submitted 
for  Commission  filing  and  acceptance 
an  amendment  (Amendment  No.  1)  to 
the  Utility  Distribution  Company 
Operating  Agreement  (UDC  Operating 
Agreement)  between  the  ISO  and  the 
City  of  Anaheim,  California,  as  well  as 
the  revised  UDC  Operating  Agreement 
incorporating  the  terms  of  Amendment 
No.  1  to  the  UDC  Operating  Agreement. 
The  ISO  requests  that  the  filing  be  made 
effective  as  of  March  15,  2002.  The  ISO 
requests  privileged  treatment,  pursuant 
to  18  CFR  388.112,  with  regard  to 
portions  of  the  filing. 

The  ISO  has  served  copies  of  this 
filing  upon  the  City  of  Anaheim, 
California,  the  Public  Utilities 
Commission  of  the  State  of  California, 
and  all  parties  in  Docket  No.  ER98- 
•  1923. 

Comment  Date:  April  19.  2002. 

15.  Conunonwealth  Edison  Company 

[Docket  No.  ER02-1430-000] 

Take  notice  that  on  March  29,  2002, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  an 
unexecuted  Service  Agreement  for 
Short-Term  Firm  Point  to  Point 
Transmission  Service  and  a 
corresponding  Dynamic  Scheduling 
Agreement  with  Exelon  Generation 
Company,  LLC  (Exelon)  under  ComEd's 
FERC  Electric  Tariff,  Second  Revised 
Volume  No.  5. 

ComEd  seeks  an  effective  date  of 
April  1,  2002  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  ComEd  states  that  a  copy 
of  this  filing  has  been  served  on  Exelon, 
ORMET  Corporation  and  the  Illinois 
Commerce  Commission. 

Comment  Date:  April  19,  2002. 

16.  Coomionwealth  Edison  Company 

[Docket  No.  ER02-1431-000] 

Take  notice  that  on  March  29,  2002, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a  Service 
Agreement  for  Network  Integration 
Transmission  Service  and  a 
corresponding  Network  Operating 
Agreement  between  ComEd  and  Exelon 
Generation  Company  (Exelon)  under 
ComEd's  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  5. 

ComEd  seeks  an  effective  date  of 
March  1,  2002  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  ComEd  states  that  a  copy 
of  this  filing  has  been  served  on  Exelon 
and  the  Illinois  Commerce  Commission. 
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this  filing,  the  PJM  members,  and  each  Comment  Date:  Aprii  19,  2002. 
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Supply  Company,  LLC — Newport 
(Service  Agreement  No.  391).  Allegheny 
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Comment  Date:  April  19,  2002. 

17.  Central  Illinois  Light  Company 

(Docket  No.  ER02-1432-0O0] 

Take  notice  that  on  March  29,  2002. 
Central  Illinois  Light  Company  (CILCO), 
filed  an  Interconnection  Agreement 
with  Com  Belt  Energy  Corporation. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comxnenf  Date.  April  19.  2002. 

18.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1433-OOOJ 

Take  notice  that  on  March  29,  2002. 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO), 
the  Administrator  of  the  Mid-Continent 
Area  Power  Pool  (MAPP)  Tariff, 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  pursuant  to  Section  205 
of  the  Federal  Power  Act  an  imexecuted 
Service  Agreement  for  transmission 
service  for  Western  Area  Power 
Administration  imder  MAPP  Schedule 
F. 

A  copy  of  this  filing  was  sent  to 
Western  Area  Power  Administration. 

Comment  Date:  April  19,  2002. 

19.  Midwest  Independent  Transmission 
Sjrstem  Operator,  Inc. 

(Docket  No.  ER02-1434-0001 

Take  notice  that  on  March  29,  2002, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO), 
the  Administrator  of  the  Mid-Continent 
Area  Power  Pool  (MAPP)  Tariff, 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  pursuant  to  Section  205 
of  the  Federal  Power  Act  an  unexecuted 
Service  Agreement  for  transmission 
service  for  Minnesota  Mimicipal  Power 
Agency  imder  MAPP  Schedule  F. 

A  copy  of  this  filing  was  sent  to 
Minnesota  Municipal  Power  Agency  . 

Comment  Date:  April  19,  2002. 

20.  Midwest  Independent  Transmission 
Systnn  Operator,  Inc. 

(Docket  No.  ER02-1435-0O01 

Take  notice  that  on  March  29,  2002, 
the  Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO), 
the  Administrator  of  the  Mid-Continent 
Area  Power  Pool  (MAPP)  Tariff, 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Conunission 
(Commission)  pursuant  to  Section  205 
of  the  Federal  Power  Act  an  unexecuted 
Service  Agreement  for  transmission 
service  for  North  Point  Energy 
Solutions,  hic,  under  MAPP  Schedule 
F. 


A  copy  of  this  filing  was  sent  to  North 
Point  &iergy  Solutions,  Inc. 
Comment  Date:  April  19,  2002. 

21.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER02-1436-0001 

Take  notice  that  on  March  29,  2002, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO), 
the  Administrator  of  the  Mid-Continent 
Area  Power  Pool  (MAPP)  Tariff, 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Conunission 
(Commission)  pursuant  to  Section  205 
of  the  Federal  Power  Act  an  imexecuted 
Service  Agreement  for  transmission 
service  for  Alliant  Energy  under  MAPP 
Schedule  F. 

A  copy  of  this  filing  was  sent  to 
Alliant  Energy. 

Comment  Date.  April  19.  2002. 

22.  Triton  Power  Michigan  LLC 

(Docket  No.  ER02-1437-OO01 

Take  notice  that  on  March  29,  2002, 
Triton  Power  Michigan  LLC  (TP 
Michigan)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for  waivers 
and  blanket  approvsds  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  TP  Michigan's  FERC 
Electric  Rate  Schedule  No.  1.  TP 
Michigan  requests  waiver  of  the  60-day 
prior  notice  requirement  to  permit  TP 
Michigan's  Rate  Schedule  to  be  effective 
Jime  1.  2002,  and  requests  expeditious 
Commission  approval  of  this 
Application  prior  to  that  date. 

TP  Michigan  intends  to  engage  in 
electric  power  and  energy  transactions 
through  a  tolling  agreement  with 
Williams  Energy  Marketing  &  Trading 
Company.  In  transactions  where  TP 
Michigan  sells  electric  energy,  it 
proposes  to  make  such  sales  on  rates, 
terms  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party.  TP 
Michigan's  proposed  Rate  Schedule  also 
permits  it  to  reassign  transmission 
capacity. 

Comment  Date:  April  19,  2002. 

23.  Florida  Power  &  Light  Company 

(Docket  No.  ER02-143&-000] 

Take  notice  that  on  March  29,  2002, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  proposed  service 
agreements  with  UBS  AG,  London 
Branch,  for  Non-Firm  transmission 
service  and  Finn  transmission  service 
under  FPL's  Open  Access  Transmission 
Tariff. 

FPL  requests  that  the  proposed 
service  agreements  become  effective  on 


April  1,  2002.  FPL  states  that  this  filing 
is  in  accordance  with  Section  35  of  the 
Commission's  regulations. 
Comment  Date:  April  19,  2002. 

24.  P)M  Interconnection,  L.L.C. 

(Docket  No.  ER02-1439-O0O] 

Take  notice  that  on  March  29,  2002, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  following  executed 
agreements:  (I)  An  lunbrella  agreement 
for  short-term  firm  point-to-point 
service  with  Allegheny  Power;  and  (ii) 
an  umbrella  agreement  for  non-firm 
point-to-point  transmission  service  with 
Allegheny  Power. 

PJM  requested  a  waiver  of  the 
Conunission's  notice  regulations  to 
permit  effective  date  of  April  1,  2002  for 
the  agreements,  consistent  with  the 
implementation  of  PJM  West.  Copies  of 
this  filing  were  served  upon  Allegheny 
Power,  as  well  as  the  state  utility 
regulatory  commissions  within  the  PJM 
control  area.     , 

Comment  Date:  April  19,  2002. 

25.  PJM  Interconnection,  L.L.C 

(Docket  No.  ER02-1 440-000] 

Take  notice  that  on  March  29,  2002, 
PJM  hiterconnection,  L.L.C.  (PJM) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  sixteen  executed  and 
unexecuted  signature  pages  of  the  PJM 
West  Reliability  Assurance  Agreement 
among  Load  Serving  Entities  in  the  PJM 
West  Region  (RAA  West)  making  the 
following  entities  parties  to  the  RAA 
West:  AES  NewEnergy,  Inc.;  Allegheny 
Electric  Cooperative,  Inc.;  Allegheny 
Power;  Borough  of  Chambersburg; 
Borough  of  Tarentvun;  BP  Energy  Co.; 
FirstEnergy  Solutions  Corp.; 
Hagerstown;  Old  Dominion  Electric 
Cooperative;  Town  of  Front  Royal;  . 
Town  of  Thunnont;  Town  of 
Williamsport;  City  of  New  Martinsville; 
City  of  Philippi;  Harrison  REA  Inc.; 
Letterkenny  Industrial  Development 
Authority— PA. 

PJM  also  tendered  for  filing  a  revised 
RAA  West  Schedule  9  to  include  the 
new  parties  to  the  list  of  RAA  West 
parties. 

PJM  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  an  effective  date  of  April  1,  2002 
for  the  RAA  West  signature  p^ges  and 
the  revised  RAA  West  Schedule  9, 
which  is  consistent  with  the  April  1, 
2002  implementation  date  of  RAA  West. 

PJM  states  that  it  served  a  copy  of  its 
filing  on  all  parties  to  the  RAA  West, 
including  the  parties  for  which  a 
signature  page  is  being  tendered  with 
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this  filing,  the  PJM  members,  and  each 
of  the  state  electric  regulatory 
commissions  within  the  PJM  region. 
Comment  Date:  April  19,  2002. 

26.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER02-1441-0001 

Take  notice  that  on  March  29, 2002, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  fifteen  executed  and 
unexecuted  service  agreements  for 
network  integration  transmission 
service  with  the  following  thirteen 
entities:  Harrison  REA  Inc.;  City  of  New 
Martinsville;  City  of  Philippi; 
Letterkermy  Industrial  Development 
Authority-PA;  Old  Dominion  Electric 
Cooperative;  "Town  of  Front  Royal; 
Hagerstown;  Borough  of  Chambersbiug; 
Town  of  Williamsport;  Town  of 
Thunnont;  Allegheny  Electric 
Cooperative,  Inc.;  Borough  of  Tarentum; 
and  Allegheny  Power.  These  agreements 
are  being  entered  into,  and  filed,  in 
connection  with  the  implementation  of 
PJM  West  on  April  1,  2002. 

PJM  requested  a  waiver  of  the 
Commission's  notice  requirement  to 
permit  an  April  1,  2002  effective  date 
for  the  agreements,  consistent  with  the 
effective  date  for  PJM  West. 

Copies  of  this  filing  were  served  upon 
all  parties  to  the  service  agreements  and 
the  state  commissions  within  the  PJM 
region. 

Comment  Date:  April  19,  2002. 

27.  Southwestern  Electric  Power 
Company 

(Docket  Ne.  ER02-1442-000] 

Take  notice  that  on  March  29,  2002, 
Southwestern  Electric  Power  Company 
(SWEPCO)  submitted  for  filing  revisions 
to  its  PSAs  with  Northeast  Texas 
Electric  Cooperative,  Inc.  (NTEC),  the 
City  of  Bentonville,  Arkansas 
(Bentonville),  the  City  of  Hope, 
Arkansas  (Hope),  Raybum  County 
Electric  Cooperative  (Raybum),  Tex-La 
Electric  Cooperative  of  Texas,  Inc.  (Tex- 
La),  and  East  Texas  Electric  Cooperative, 
Inc.  (ETEC)  and  the  Restated  and 
Amended  Electric  System 
Interconnection  Agreement  between 
Louisiana  Generating,  LLC  (LaGen)  and 
SWEPCO. 

SWEPCO  seeks  an  effective  date  of 
March  31,  2002  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  SWEPCO  states  that  a 
copy  of  this  filing  has  been  served  on 
NTEC,  Bentonville.  Hope,  Raybum, 
LaGen,  Tex-La,  ETEC,  the  Arkansas 
Public  Service  Conunission,  the 
Louisiana  Public  Service  Commission 
and  the  Public  Utilities  Commission  of 
Texas. 


Comment  Date:  Aprii  19,  2002. 

28.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER02-1443-O00] 

Take  notice  that  on  March  29,  2002, 
the  Califomia  Independent  System 
Operator  Corporation  (ISO)  filed  Second 
Revised  Service  Agreement  No.  256 
Under  ISO  Rate  Schedule  No.  1,  which 
is  a  Participating  Generator  Agreement 
(PGA)  between  the  ISO  and  The  Regents 
of  the  University  of  California  on  Behalf 
of  Its  Davis  Campus  Medical  Center 
(UCDMC).  The  ISO  has  revised  the  PGA 
to  update  the  list  of  generating  units 
listed  in  Schedule  1  of  the  PGA.  The 
ISO  requests  an  effective  date  for  the 
revision  of  August  2,  2001. 

The  ISO  states  that  the  present  filing 
has  been  served  on  the  Cadifomia  Public 
Utilities  Commission  and  The  Regents 
of  the  University  of  Califomia  on  Behalf 
of  its  David  Campus  Medical  Center. 

Comment  Date:  April  19.  2002. 

29.  Conectiv  Bethlehem,  Inc. 

[Dockef  No.  ER02-1444-0001 

Take  notice  that  on  March  29.  2002. 
Conectiv  Bethlehem,  Inc.  (CBI)  tendered 
for  filing  imder  the  provisions  of 
Section  205  of  the  Federal  Power  Act 
(FPA)  a  Power  Purchase  Agreement 
(PSA)  and  transaction  agreement 
(collectively  the  Tolling  Agreement) 
under  CBI's  Wholesale  Market-Based 
Rate  Tariff,  FERC  Electric  Tariff, 
Original  Volume  No.  1.  The  PSA  and 
the  transaction  agreement  are  service 
agreements  No.  1  and  2,  respectively, 
under  CBI's  Market-Based  Rate  Tariff. 

CBI  asks  for  an  effective  date  of  May 
20, 2002. 

Comment  Date;  April  19,  2002. 

30.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power    . 
Company  (Allegheny  Power) 

[Docket  No.  ER02-1445-0001 

Take  notice  that  on  March  29,  2002, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Interconnection  Agreements 
(Agreements)  with  Allegheny  Energy 
Supply  Company,  LLC — Dam  No.  4 
(Service  Agreement  No.  387),  Allegheny 
Energy  Supply  Company,  LLC — Dam 
No.  5  (Service  Agreement  No.  388), 
Allegheny  Energy  Supply  Company,  ^ 
LLC — Luray  (Service  Agreement  No. 
389),  Allegheny  Energy  Supply 
Company,  LLC — Millville  (Service 
Agreement  No.  390),  Allegheny  Energy 


Supply  Company,  LLC — Newport 
(Service  Agreement  No.  391),  Allegheny 
Energy  Supply  Company,  LLC — 
Shenandoah  (Service  Agreement  No. 
392)  and  Allegheny  Energy  Supply 
Company,  LLC — Warreii  (Service 
Agreement  No.  393)  under  Allegheny 
Power's  Open  Access  Transmission 
Tariff.  The  proposed  effective  date 
under  the  Agreements  is  March  30, 
2002. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Conmiission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  Date:  April  19,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  mles.  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instmctions  (call  202-208-2222  for 
assistance).  Comments,  protests  and   - 
interventions  may  be  filed  electronically 
via  the  Intemet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-8645  Filed  4-&-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

April  4.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Original  Major 

b.  Project  No.:  P-1 2020-000. 

c.  Date  filed:  May  14,  2001. 

d.  Applicant:  Marseilles  Hydro  Power. 
LLC. 

e.  Name  of  Project:  Marseilles 
Hydroelectric  Project. 

f.  Location:  On  the  Illinois  River,  in 
the  Town  of  Marseilles,  La  Salle  County. 
Illinois.  The  project  affects  0.6  acres  of 
public  lands  owned  by  the  U.S.  Army 
Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791  (a)— 825(r). 

h.  Applicant  Contact:  Mr.  Loyal  Cake. 
P.E.,  Marseilles  Hyro  Power.  LLC.  116 
State  Street.  P.O.  Box  167.  Neshkoro,  WI 

54960. 

i.  FERC  Contact:  Steve  Kartalia,  (202) 
219-2942  or  stephen.kartalia@ferc.gov 

j.  Deadline  for  filing  comments. 
recommendations,  terms  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington,  DC  20426. 

The  Commission's  rules  of  practice 
require  all  intervenors  filing  docimients 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  docimients  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  and  prescriptions  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  (http:// 
www.ferc.gov)  under  the  "e-Filing" 
link. 

k.  This  application  has  been  accepted 
and  is  now  ready  for  environmental 
analysis. 

1.  The  Marseilles  Hydroelectric  Project 
utilizes  the  Marseilles  Dam  and 


Reservoir  which  i%  owned  and  operated 
by  the  U.S.  Army  Corps  of  Engineers. 
The  existing  run-of-river  project  consists 
of:  (1)  A  55-foot-high  by  40-foot-wide  by 
229-foot-long  reinforced  concrete 
powerhouse,  housing  thirteen 
generating  units  for  a  total  installed 
capacity  of  4.745-kW;  (2)  a  head  gate 
structiire  consisting  of  a  fixed  dam 
approximately  95  feet  long  on  the  left 
(west)  side  and  two  steel  15-foot-high 
and  60-foot-wide  gates  on  the  right 
(east)  side;  (3)  the  North  Channel 
Headrace  which  is  approximately  2,730- 
foot-Iong,  15-foot-deep,  and  varies 
between  80-  to  200-foot-wide  and    • 
conveys  water  from  the  head  gates  to  the 
powerhouse;  (4)  a  new  210-foot-long 
trash  racks  along  the  upstream  side  of 
the  forebay  area  set  at  lO-degree  angle 
in  18  feet  of  water  with  an  additional  set 
of  40-foot-long  trash  racks  along  the 
wall  between  the  turbine  forebay  and 
the  sluiceway  on  the  right  (west)  side  of 
the  powerhouse  and  set  vertically  in  15 
feet  of  water;  and  (5)  appurtenant 
facilities. 

The  applicant  proposes  to  rebuild  the 
project  in  two  phases:  (a)  In  the  first 
phase,  seven  generating  units  will  be 
restored  to  operation;  and  (b)  in  the 
second  phase,  six  generating  imits  will 
be  purchased  and  installed  in  restored 
turbine  bays.  The  total  project  capacity 
will  be  4,745  kW  with  an  annual 
average  generation  of  34,000  MWh. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Public  notice  of  the  filing  of  the 
initial  development  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
applications  or  notices  of  intent.  Under 
the  Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108,  May  20. 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 


comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  UUe  "COMMENTS",  "REPLY 
COMMENTS". 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
throu^  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  frt>m  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  adl  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b),  and 
385.2010. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

(FR  Doc.  02-8651  Filed  4-9-02;  8:45  am] 

BNXmO  CODE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Sacramento  Valley  Right-of-Way 
Maintenance  Project 

AGENCY:  Western  Area  Power 

Administration,  DOE. 

action:  Notice  of  floodplain/wetlands 

involvement. 

summary:  The  Western  Area  Power 
Administration  (Western),  a  power 
marketing  administration  of  the  U.S. 
Department  of  Energy  (DOE),  owns, 
operates,  and  maintains  all  or  a  portion 
of  six  230-kilovolt  (kV)  transmission 
lines  and  one  115-kV  transmission  line 
in  Placer.  Sacramento,  and  Sutter 
counties.  California. 

Western's  Sierra  Nevada  Customer 
Service  Region  is  preparing  an 
Environmental  Assessment  addressing 
rights-of-way  (ROW)  maintenance  on 
these  transmission  lines  and  associated 
access  roads.  Western  has  determined 
that  segments  of  the  transmission  line 


and  access  road  maintenance  on  ROWs 
are  located  within  floodplains  and 
wetlands  areas.  Per  DOE's  Floodplain/ 
Wetlands  Review  Requirements. 
Western  will  prepare  a  floodplain/ 
wetlands  assessment. 
DATES:  Comments  on  the  proposed 
floodplain/wetlands  action  are  due  to 
the  address  below  no  later  than  April 
25,  2002. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Steve  Tuggle, 
Environmental  Specialist.  Sierra  Nevada 
Region.  Western  Area  Power 
Administration,  114  Parkshore  Drive, 
Folsom,  CA  95630-4710,  fax  (916)  985- 
1936.  e-mail  tuggle@wapa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steve  Tuggle,  Environmental  Specialist, 
at  the  address  noted  above  or  telephone 
(916)  353-4549.  For  further  information 
on  DOE  Floodplain/Wetlands 
Environmental  Review  Requirements, 
contact  Ms.  Carol  M.  Borgstrom, 
Director,  NEPA  Policy  and  Compliance, 
EH-42,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  telephone  (202) 
586-4600  or  (800) 472-2756. 
SUPPLEMENTARY  INFORMATION:  Western 
owns,  operates,  and  maintains  high- 
voltage  transmission  facilities  in 
California  and  Nevada.  As  part  of  its 
mission.  Western  uses  its  transmission 
system  to  reliably  deliver  Federal  power 
from  points  of  generation  to  and 
between  delivery  points.  Western's 
system  in  California's  Sacramento 
Valley  includes  all,  or  a  portion  of,  six 
230-kV  and  one  115-kV  transmission 
lines.  These  transmission  lines  are 
located  in  Placer,  Sacramento,  and 
Sutter  counties,  California.  Most 
portions  of  the  lines  are  located  in  rural, 
agriculturally  dominated  areas. 
However,  major  portions  of  the 
transmission  lines  are  located  in 
suburban/urban  areas  in  or  near  the 
cities  of  Sacramento,  Roseville.  and 
Folsom. 

Western  needs  to  maintain  its 
transmission  line  and  access  road 
ROWs.  Vegetation  growing  in  tKe  ROWs 
could  create  a  safety  hazard  to  line 
crews  and  the  public,  as  well  as 
interfere  with  the  reliable  transmission 
of  electricity.  Western  proposes  to 
expand  its  vegetation  maintenance 
methods  to  include  expanded  use  of 
herbicides  in  combination  with  manual 
and  mechanical  methods.  Western  plans 
to  adopt  a  more  progressive 
management  approach  for  vegetation 
and  access  road  maintenance  that  would 
promote  low-growing  plant 
communities.  The  proposed  action 
would  be  cost  effective  and  ensure  that 
system  reliability  and  safety  remain  at 
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acceptable  levels,  while  extending  the 
lifetime  of  transmission  components. 

Based  on  a  review  of  available  Federal 
Emergency  Management  Agency  flood 
hazard  maps  for  Placer,  Sacramento, 
and  Sutter  counties.  Western  has 
determined  that  the  proposed  action 
would  be  located  within  several  100- 
and  500-year  floodplains,  including  the 
American  River.  Also,  based  on  a  review 
of  national  and  state  wetland 
inventories  and  the  Natural  Resource 
Conservation  Service  soil  maps. 
Western  has  determined  that  the 
proposed  action  would  be  located  in 
areas  with  wetlands. 

Per  DOE's  Floodplain/Wetlands 
Review  Requirements  (10  CFR  1022.12), 
Western  will  prepare  a  floodplain/ 
wetlands  assessment.  Removal  of 
vegetation  along  the  ROWs  within  100- 
or  500-year  floodplains  is  not  expected 
to  influence  flow  of  water  during  100- 
or  500-year  flows  but  will  be  the  subject 
of  the  floodplain/wetlands  assessment. 
Maps  and  further  information  are 
available  from  the  Western  coritact 
above.  ' 

Dated:  March  25,  2002. 
Michael  S.  Hacskaylo, 
Administrator. 

[FR  Doc.  02-8618  Filed  4-9-02;  8:45  am] 
BILUNG  CODE  64S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7169-41 

Clean  Air  Act  Advisory  Committee 
Meeting 

action:  Clean  Air  Act  Advisory 
Conmiittee  notice  of  meeting. 


summary:  The  Environmental  Protection 
Agency  (EPA)  established  the  Clean  Air 
Act  Advisory  Committee  (CAAAC)  on 
November  19, 1990,  to  provide 
independent  advice  and  counsel  to  EPA 
on  policy  issues  associated  with 
implementation  of  the  Clean  Air  Act  of 
1990.  The  Committee  advises  on 
economic,  environmental,  technical, 
scientific,  and  enforcement  policy 
issues. 

Open  Meeting  Notice:  Pursuant  to  5 
U.S.C.  App.  2  Section  10(a)(2),  notice  is 
hereby  given  that  the  Clean  Air  Act 
Advisory  Committee  will  hold  its  next 
open  meeting  on  Thursday,  May  30, 
2002,  from  approximately  8:30  a.m.  to 
3:30  p.m.  at  the  Loews  Ventana  Canyon 
Hotel,  7000  North  Resort  Drive,  Tucson 
Arizona.  Seating  will  be  available  on  a 
first  come,  first  served  basis.  Three  of 
the  CAAAC's  four  Subcommittees  (the 
Linking  Energy,  Land  Use, 


Transportation,  and  Air  Quality 
Concerns  Subconmiittee;  the  Permits/ 
NSR/Toxics  Integration  Subcommittee; 
and  the  Economics  Incentives  and 
Regulatory  Innovations  Subcommittee) 
will  hold  meetings  on  Wednesday,  May 
29,  2002  from  approximately  8:30  a.m. 
to  11:30  a..m.  at  the  Loews  Ventana 
Hotel,  the  same  location  as  the  full 
Committee.  The  Energy,  Clean  Air  and 
Climate  Change  Subcommittee  will  not 
meet  at  this  time.  The  three 
Subcommittees  will  meet  concurrently. 
Inspection  of  Committee  Documents: 
The  Committee  agenda  and  any 
documents  prepared  for  the  meeting 
will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents,     - 
together  with  CAAAC  meeting  minutes, 
will  bfe  available  by  contacting  the 
Office  of  Air  and  Radiation  Docket  and 
requesting  information  under  docket 
item  A-94-34  (CAAAC).  The  Docket 
office  can  be  reached  by  telephoning 
202-260-7548;  FAX  202-260-4400. 
for  further  information  contact:  Paul 
Rasmussen,  Office  of  Air  and  Radiation, 
US  EPA  (202)  564-1306,  FAX  (202) 
564-1352  or  by  mail  at  US  EPA,  Office 
of  Air  and  Radiation  (Mail  code  6102 
A),  1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20004.  For  information 
on  the  Subcommittee  meetings,  please 
contact  the  following  individuals:  (1) 
Permits/NSR/Toxics  Integration- 
Debbie  Stackhouse,  919-541-5354;  and 
(2)  Linking  Transportation,  Land  Use 
and  Air  Quality  Concerns — Robert 
Larson,  734-214-^277;  and  (3) 
Economic  Incentives  and  Regulatory 
Iimovations — Carey  Fitzmaurice,  202- 
564-1667. 

Additional  information  on  these 
meetings  and  the  CAAAC  and  its 
Subconunittees  can  be  found  on  the 
CAAAC  Web  site:  wTviv.epa.gov/oar/ 
caaac/  • 

Dated:  April  3,  2002. 
Robert  D.  Brenner, 

Principal  Deputy  Assistant  Administrator  for 
Air  and  Radiation. 

[FR  Doc.  02-8687  Filed  4-9-02;  8:45  am] 
BILUNG  CODE  65G0-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0003;  FRL-^832-4] 

Forum  on  State  and  Tribal  Toxics 
Action;  Notice  of  Public  Meeting 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  EPA  is  announcing  thtf  spring 
meeting  of  the  Forum  on  State  and 
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OPPT  to  increase  imderstanding  and 
improve  collaboration  on  toxics  and 


experimental  or  research  purposes  only 
in  accordance  with  the  limitations  in 
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Persons  wishing  to  review  this  EUP 
are  referred  to  the  designated  contact 
oerson.  Inauiries  conceminc  this  permit 
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Tribal  Toxics  Action  (FOSTTA)  to 
collaborate  on  environmental  protection 
and  chemical  and  prevention  issues. 
The  Chemical  Information  and 
Management,  Pollution  Prevention,  and 
Tribal  Affairs  Projects,  components  of 
FOSTTA,  will  hold  meetings  May  14- 
15,  2002.  The  Toxics  Release  Inventory 
Project  will  not  be  participating  in  these 
meetings.  This  notice  announces  the 
location  and  times  for  the  meetings  and 
sets  forth  some  tentative  agenda  topics. 
EPA  invites  all  interested  parties  to 
attend  the  public  meetings. 
DATES:  The  three  projects  will  meet 
concurrently  May  14,  2002,  from  10  a.m. 
to  5  p.m.  and  May  15,  2002,  from  8  a.m. 
to  noon.  A  plenary  session  is  being 
plaimed  for  the  participants  on 
Tuesday,  May  14,  2002,  from  8  a.m.  to 
9:30  a.m. 

Requests  to  participate  in  the  spring 
FOSTTA  meeting  must  be  received  by 
EPA  on  or  before  May  9,  2002.  Your 
request  must  be  submitted  by  mail  or 
electronically  to  one  of  the  technical 
persons  listed  under  FOB  FURTHER 
INFORMATION  CONTACT. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Crystal  City  Marriott,  1999  Jefferson 
Davis  Highway.  Arlington,  VA.  The 
hotel  is  located  at  the  Crystal  City  metro 
stop  on  the  blue  and  yellow  lines. 

You  may  respond  to  this  notice  by 
mail,  electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPT-2002-0003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cimningham,  Acting  Director. 
Environmental  Assistance  Division 
{7408M).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
nimiber:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Darlene  Harrod.  Environmeatal 
Assistance  Division  (7408M).  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  ^JW.,  Washington. 
DC  20460;  telephone  number:  (202) 
564-8814;  fax  number:  (202)  564-8813; 
e-mail  address:  harrod.darlene@epa.gov. 

Christine  Eppstein,  Environmental 
Council  of  the  States,  444  North  Capitol 
St..  NW..  Suite  445.  Washington.  DC 
20001;  telephone  number:  (202)  624- 
3661;  fax  number:  (202)  624-3666;  e- 
mail  address:  ceppstein@sso.org. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Informatioii 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  all  parties  interested  in 
FOSTTA  and  hearing  more  about  the 
perspectives  of  the  states  and  tribes  on 
EPA  programs  and  information 
exchange  regarding  important  issues 
related  to  human  health  and 
environmental  exposure  to  toxics.  Since 
other  entities  may  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  However,  in  the  interest 
of  time  and  efficiency,  the  meetings  are 
structured  to  provide  maximum 
opportunity  for  state,  tribal,  and  EPA 
participants  to  discuss  items  on  the 
predetermined  agenda.  At  the  discretion 
of  the  chair,  an  effort  will  be  made  to 
accommodate  participation  by  observers 
attending  the  proceedings.  If  you  have 
any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
persons  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPT-2002-0003.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 


Nonconfidential  Information  Center. 
North  East  Mall  Rm.  B-607.  Waterside 
Mall,  401  M  St.,  SW.,  Washington.  DC. 
The  Center  is  open  from  noon  to  4  p.m.. 
Monday  throu^  Friday,  excluding  legal 
holidays.  The  telephone  niunber  of  the 
Center  is  (202)  260-7099. 

n.  Background 

The  Toxic  Substances  Control  Act.  15 
U.S.C.  2609  section  10(g).  authorizes 
EPA  and  other  federal  agencies  to 
establish  and  coordinate  a  system  for 
exchange  among  federal,  state,  and  local 
authorities  of  research  and  development 
results  respecting  toxic  chemical 
substances  and  mixtures,  including  a 
system  to  facilitate  and  promote  the 
development  of  standard  data  format 
and  analysis  and  consistent  testing 
procedures.  Through  FOSTTA,  the 
Chemical  Information  and  Management 
Project  (CIMP)  focuses  on  EPA's 
Chemical  Right-to-Know  Program  and 
works  to  develop  a  more  coordinated 
effort  involving  federal,  state,  and  tribal 
agencies.  The  Pollution  Prevention 
Project  (P2)  promotes  the  prevention 
ethic  across  society,  helping  companies 
incorporate  P2  approaches  and 
techniques  and  integrating  P2  into 
mainstream  environmental  activities  at 
both  the  federal  level  and  among  the 
states.  Under  the  Emergency  Planning 
and  Community  Right-to-Know  Act. 
EPA.  the  states,  and  the  tribes  share 
responsibility  for  handling  toxic 
chemical  release  information  and 
making  it  available  to  the  public 
throu^  the  Toxics  Release  Inventory. 
The  Tribal  Affairs  Project  (TAP) 
concentrates  on  chemical  and 
prevention  issues  that  are  most  relevant 
to  the  tribes,  including  lead  control  and 
abatement,  subsistence  lifestyles,  and 
hazard  communications  and  outreach. 
FOSTTA's  vision  is  to  reinvigorate  the 
projects,  focus  on  major  policy-level 
issues,  recruit  more  senior  state  and 
tribal  leaders,  increase  outreach  to  all  50 
states  and  some  560  federally 
recognized  tribes,  and  vigorously  seek 
ways  to  engage  the  states  and  tribes  in 
ongoing  substantive  discussions  on 
complex  and  oftentimes  controversial 
environmental  issues  that  states  and 
tribes  resolve  at  their  respective  levels 
of  government. 

£i  January  2002.  the  Environmental 
Council  of  the  States  (ECOS).  in 
cooperation  with  the  National  Tribal 
Environmental  Council  (NTEC),  was 
awarded  the  new  FOSTTA  cooperative 
agreement.  ECOS.  NTEC.  and  EPA's 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT)  are  co-sponsoring  the 
meetings.  As  part  of  a  cooperative 
agreement.  ECOS  facilitates  ongoing 
efforts  of  the  state  and  tribal  leaders  and 


17430 


Federal  Register /Vol.  67,  No.  69  /  Wednesday.  April  10.  2002 /Notices 


by  this  action.  If  you  have  any  questions     agreement/order  and  were  received  by        concerned  about  data  on  health  and/or 
rioarHina  thfi  aDnlicabilitv  of  this  action     EPA  on  February  7.  2002.  The  environmental  effects  and  other 


Federal  Register /Vol.  67,  No.  69  /  Wednesday,  April  10.  2002 /Notices 


17429 


OPPT  to  increase  understanding  and 
improve  collaboration  on  toxics  and 
pollution  prevention  issues  and  to 
continue  a  dialogue  on  how  federal 
environmental  programs  can  best  be 
implemented  among  the  states,  tribes, 
and  EPA.    ,- 

The  fall  FOSTTA  meeting  is 
scheduled  October  21-22.  2002. 

m.  Purpose  of  Meeting 

The  FOSTTA  representatives  and  EPA 
will  collaborate  on  environmental 
protection  and  chemical  and  prevention 
issues.  The  tentative  agenda  items 
identified  by  the  states  and  the  tribes 
follow: 

1.  Pilot  project  ideas  for  interfacing 
environment  and  public  health  (CIMP). 

2.  How  to  integrate  the  High 
Pro(^uction  Volume  Challenge  Program/ 
Voluntary  Children's  Chemical 
Evaluation  Program  data  with  existing 
tools  (e.g..  risk  screening  environmental 
indicators)  (CIMP). 

3.  The  cumulative  risk  exposure 
initiative  (CIMP). 

4.  Future  directions  for  pollution 
prevention  incentives  for  state  grant 
programs  (P2). 

5.  Pollution  prevention  and 
compliance  assistance  (P2). 

6.  Tribal  risk  assessment  (TAP). 

7.  Tribal  science  council  (TAP). 
During  the  first  half  hour  of  the 

plenary  session.  ECOS  and  NTEC  will 
discuss  their  plans  for  interacting  with 
FOSTTA.  At  the  remainder  of  the 
plenary,  another  topic  of  mutual  interest 
to  the  approximately  30  state  and  tribal 
leaders  will  be  discussed. 

List  of  Subjects 

Environmental  protection.  Chemicals. 
Pollution  prevention. 

Dated:  March  27,  2002. 

Barbara  Cunningham. 
Acting  Director,  Environmental  Assistance 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  02-8421  Filed  4-9-02:  8:45  am)     _ 
BMJJNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50894;  FRL-«825-7] 

Issuance  of  an  Experimental  Use 
Permtt 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  granted  an 
experimental  use  permit  (EUP)  to  the 
following  pesticide  applicant.  An  EUP 
permits  use  of  a  pesticide  for 


experimental  or  research  purposes  only 
in  accordance  with  the  limitations  in 
the  permit. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Anne  Ball.  Biopesticides  and 
Pollution  Prevention  Division  (7511C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  1921 
Jefferson  Davis  Hwy..  Rm.  910,  Crystal 
Mall  #2.  Arlington.  VA;  (703)  308-8717; 
e-mail  address:  ball.anne@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  designated  contact  person 
listed  for  the  individual  EUP. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  docimient,  on  the  Home  Page 
select  "Laws  and  Regulations." 
"Regulations  and  Proposed  Rules."  and 
then  look  up  the  entry  for  this  document 
under  the  "Federal  Register — 
Environmental  Docimients."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

U.ECP 

EPA  has  issued  the  following  EUP: 
7501-EUP-3.  Issuance.  Gustafson 
LLC,  1400  Preston  Road.  Suite  400. 
Piano.  TX  75093.  This  EUP  allows  the 
use  of  2.290  grams  of  the  technical 
active  ingredient  contained  in  114.54 
grams  concentrate  of  the  fungicide 
Bacillus  pumilus  GB  34  to  treat  the 
soybean  seed  to  be  planted  on  67  acres 
to  evaluate  the  control  of  the  fungal 
diseases  Rhizoctonia  and  Fusarium.  The 
program  is  authorized  only  in  the  States 
of  Arizona,  Illinois,  Indiana,  Iowa, 
Kansas,  Louisiana,  Maryland, 
Massachusetts,  Minnesota.  Missouri. 
Nebraska.  Ohio.  Oklahoma.  Texas,  and 
Wisconsin.  The  EUP  is  effective  from 
March  1.  2002  to  February  28,  2003. 


Persons  wishing  to  review  this  EUP 
are  referred  to  the  designated  contact 
person.  Inquiries  concerning  this  permit 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136. 


ListofSubiects 

Environmental  protection, 
Experimental  use  permits. 

Dated:  March  19,  2002. 
Kathleen  F.  Knox, 

Acting  Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  02-6537  Filed  4-9-02;  8:45  am] 
BILUNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-44654;  FRL-6831-%] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  annoimces  EPA's 
receipt  of  test  data  on  1.1.2- 
Trichloroethane  (1.1.2-TCE)  (CAS  No. 
7g_00_5).  These  data  were  submitted 
pursuant  to  an  enforceable  testing 
consent  agreement/order  issued  by  EPA 
under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
{7408M).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  information: 

L  General  Information 

A.  Does  this  Action  Apply  to' Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are 
concerned  about  data  on  health  and/or 
environmental  effects  and  other 
characteristics  of  this  chemical.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
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Test  data  for  dimethyl  glutarate  were 
submitted  by  the  Dibasic  Esters  Group 
comprised  of  the  following  companies: 


within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
AgKement  No. .  010979-03  7.     j 


FEDERAL  MARITIME  COMMISSION 
Ocean  Transportation  Intsrmsdtary 


•  i^^—.^^  ^^. 
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by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFOfMIATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient.  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-44654.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

n.  Test  Data  Submissions 

Under  40  CFR  790.60.  all  TSCA 
section  4  enforceable  consent 
agreements/orders  must  contain  a 
statement  that  results  of  testing 
conducted  pursuant  to  enforceable 
consent  agreements/orders  will  be 
annoimced  to  the  public  in  accordance 
with  section  4(d)  of  TSCA. 

Test  data  for  1.1.2-Trichloroethane 
(TCE);  a  hazardous  air  pollutant  (HAP) 
listed  under  section  112  of  the  Clean  Air 
Act  Amendments  of  1990.  were 
submitted  by  the  HAP  Task  Force. 
These  data  were  submitted  pursuant  to 
a  TSCA  section  4  enforceable  consent 


agreement/order  and  were  received  by 
EPA  on  February  7.  2002.  The 
submission  includes  a  final  report 
entitled  "Acute  Inhalation  Toxicity 
(with  Histopathology)  Study  of  1.1.2- 
Trichloroethane  (1.1.2-TCE)  in  Rats  by 
WIL  Research  Laboratories.  Inc."  1.1.2 
TCE  is  used  as  a  feedstock  intermediate 
in  the  production  of  vinylidene  chloride 
and  some  tetrachloroethanes.  It  is  used 
as  a  solvent  where  its  high  solvency  for 
chlorinated  rubbers  and  other 
substances  is  needed,  and  for 
pharmaceuticals  and  electronic 
components. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  submission. 
At  this  time,  the  Agency  is  unable  to 
provide  any  determination  as  to  the 
completeness  of  the  submission. 

Authority:  15  U.S.C.  2603. 
List  of  Subjects 

Environmental  protection.  Hazardous 
substances.  Toxic  substances. 

Dated:  April  2.  2002. 
Ward  Penberthy. 

Acting  Director.  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

IFR  Doc.  02-8536  Filed  4-9-02;  8:45  am) 
BHXMOCOOE  68«0-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPPTS-2002-0009;  FRL-6833-11 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice^ 

summary:  This  notice  announces  EPA's 
receipt  of  test  data  on  dimethyl  glutarate 
(DMG)  (CAS  No.  1119-^0-0).  These 
data  were  submitted  pursuant  to  an 
enforceable  testing  consent  agreement/ 
order  issued  by  EPA  under  section  4  of 
the  Toxic  Substances  Control  Act 
(TSCA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham.  Acting  Director. 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460:  telephone 
number;  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  those  persons  who  are 


concerned  about  data  on  health  and/or 
environmental  effects  and  other 
characteristics  of  this  chemical.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-2002-0009.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
conunent  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

m.  Test  Data  Submissions 

Under  40  CFR  790.60.  all  TSCA 
section  4  enforceable  consent 
agreements/ orders  must  contain  a 
statement  that  results  of  testing 
conducted  pursuant  to  enforceable 
consent  agreements/orders  will  be 
aimounced  to  the  public  in  accordance 
with  section  4(d)  of  TSCA. 


17432 


Federal  Register /Vol.  67.  No.  69 /Wednesday.  April  10.  2(Wg/ Notices 


assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 

I I.  I Ui _«_^»....  on<4    oil    r\t  t\\a 


(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 

rolatoH  trt  hankino  anH  nnmnissibls  for 


FOR  FURTHER  MFORMATION  CONTACT: 

Michelle  A.  Smith.  Assistant  to  the 
Board:  202-452-2955. 
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Test  data  for  dimethyl  glutarate  were 
submitted  by  the  Dibasic  Esters  Group 
comprised  of  the  following  companies: 
Aceto  Corporation.  E.I.  duPont  de 
Nemours  and  Company,  and  Solutia, 
Inc.  These  data  were  submitted 
pursuant  to  a  TSCA  section  4 
enforceable  consent  agreement/order 
and  were  received  by  EPA  on  February 
25,  2002.  The  submission  includes  a 
filial  report  titled  "Dimethyl  Glutarate 
Mammalian  Cell  Mutation  Assay." 
Dimethyl  glutarate  is  one  of  three 
component  chemicals  that  make  up  the 
class  of  chemicals  known  as  dibasic 
esters  (DBFs).  DBFs  areMsed  in  paint 
stripping  formulations  that  are  sold  to 
the  general  public.  Consiuners  can  be 
significantly  exposed  to  DBEs  during 
use  of  these  formulations. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  submission. 
At  this  time,  the  Agency  is  unable  to 
provide  any  determination  as  to  the 
completeness  of  the  submission. 

Authority:  15  U.S.C.  2603. 
List  of  Subjects 

Environmental  protection.  Hazardous 
substances.  Toxic  substances. 

Dated:  April  3,  2002 
Ward  Penberthy. 

Acting  Director.  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 
(PR  Doc.  02-8538  Filed  4-9-02:  8:45  am] 

BNJJNG  COOE  6S60-SO-S 


FEDERAL  MARITIIIIE  COMMISSION 

Notice  of  Agreafnent(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
Commission.  800  North  Capitol  Street. 
NW..  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington.  E)C  20573. 


within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No. :  010979-03  7. 

Title:  Caribbean  Shipowners 
Association. 

Parties: 
A.P.  MoUer-Maersk  Sealand 
Bemuth  Lines,  Ltd.. 
CMA— CGM  SA.  CMA-CGM  The 

French  Line 
Crowley  Liner  Services.  Inc., 
Interline  Coimection,  NV,  , 

Seaboard  Marine,  Ltd., 
Seafreight  Line.  Ltd.. 
Tecmarine  Lines.  Inc.. 
Tropical  Shipping  &  Construction  Co., 

Ltd. 

Synopsis:  The  proposed  agreement 
amendment  changes  the  basic 
agreement  from  a  conference  agreement 
to  a  discussion  agreement.  The 
amendment  also  deletes  King  Ocean 
Services  S.  A.  as  a  member  of  the 
agreement. 

Agreement  No.:  201022-002. 

Title:  New  Orleans/Coastal  Terminal 
Agreement. 

Parties:  The  Board  of  Conunissioners 
of  the  Port  of  New  Orleans  Coastal  Cargo 
Company,  Inc. 

Synopsis:  The  proposed  amendment 
changes  the  annual  guarantee  from  a 
tonnage  basis  to  a  financial  basis.  The 
agreement  nms  through  March  31.  2007. 

Agreement  No.:  201101-002. 

Title:  Tampa/Tampa  Bay  Marine 
Terminal  Wharfage  Incentive 
Agreement. 

Parties: 
Tampa  Port  Authority 
Tampa  Bay  International  Terminals.  Inc. 

Synopsis:  The  amendment  extends 
the  terms  of  the  agreement  through 
March  31.  2003. 

Dated:  April  5.  2002. 

By  order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VaaBrakle, 
Secretary. 

|FR  Doc.  02-8722  Filed  4-9-02:  8:45  am] 
BHXMG  CODE  S730-01-«> 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
Ucenae  Ravocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  2794F. 

Name:  Florida  Overseas  Services.  Inc. 

Address:  7236  NW  70th  Street. 
Miami.  FL  33166. 

Date  Revoked:  March  21.  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3024F. 

Name:  S.A.  Chiarella  dba  S.A. 
Chiarella  Forwarding  Co. 

Address:  1650  W.  Linda  Vista  Drive, 
Suite  107,  San  Marcos,  CA  90269. 

Date  Revoked:  March  13,  2002. 

Reason:  Failed  to  maintain  a  valid       • 
bond. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 

and  Licensing. 

[FR  Doc.  02-8721  Filed  4-9-02:  8:45  am) 

BILUNO  CODE  673O-01-l> 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transpcrtatlon  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984.  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries.  46  CFR 
part  515. 


_L 


License  No. 


3886F  . 

ieoe3F 

3406F.. 


Name/address 


Goodship  International,  Inc.,  1058  Tower  Lane,  Bensenville,  H.  60106 „ 

Palmetto  Freight  Forwarding  Corp.,  2577  West  80  Street,  Hialeah,  FL  33016 

Simmons  Intemational  Express,  Inc.,  101  E.  Clarerxlon  Street,  Prospect  Heights,  IL  60070 


Date  reissued 


Febmary  27,  2002. 
December  6.  2001. 
January  4,  2002. 


StmArm  L.  Kusoiioto, 

Director.  Bureau  of  Consumer  Complaints 
and  Licensing. 

(FR  Doc.  02-8723  Filed  4-9-02;  8:45  am] 
HUJNa  COOE  «7ao-oi-p 


FEDERAL  RESERVE  SYSTEM 

FormatloNS  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hokflng  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 


pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
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Proposed  Project:  National 
Surveillance  of  Dialysis- Associated 
rtiaoacsc  ^0070— nfl.i:)! — ^F.iften.sion — 


Federal  Government.  DHQP  and  the 
Division  of  Viral  Hepatitis  have 
resoonsibilitv  for  formulating  strategies 


once  a  year  by  a  mailing  to  all  chronic 
hemodialysis  centers  licensed  by  the 
Health  Care  Financing  Administration. 
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assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
banic  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  6.  2002. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri 
63166-2034: 

1.  ESB  Bancorp.  Inc.,  Elberfeld. 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Elberfeld  State 
Bank,  Elberfeld.  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  5.  2002. 
Robert  deV.  Frienon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-8694  Filed  4-»-02;  8:45  am) 
MLUNQ  CODE  aZIO-OI-S 


(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
'question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  6,  2002. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Texas  United  Bancshares,  Inc.,  La 
Grange.  Texas,  and  Texas  United 
Nevada,  Carson  City,  Nevada;  to  acquire 
The  Bryan-College  Station  FHC,  Bryan. 
Texas,  and  thereby  indirectly  acquire 
First  Federal  Savings  Bank,  FSB.  Bryan, 
Texas,  and  engage  in  owning  or 
operating  a  savings  association, 
pursuant  to  §  225.28(b)(4){ii)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  5.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.02-8695  Filed  4-9-02;  8:45  ami 
■LUNG  cooe  eio-01-s 


FEDERAL  RESERVE  SYSTEM 
GovMtMiwnt  in  the  Sunahine  Meeting 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Propoeals  to  Engage  In 
PennieeiMe  NonbenUng  ActlvMee  or 
to  Acquire  Compeniee  Hiat  are 
Engaged  in  PermiaaMtle  Nonbanidng 
Acthdtiee 

The  companies  listed  in  Ais  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
XZFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 


FOR  FURTHER  INFORMATJON  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board; 202-452-2955. 
SUPPt^MENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank  ^ 

holding  company  applications 
schedided  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  bttp:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  April  5,  2002. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  02-8769  Filed  4-5-02;  5:04  pm] 

MLUNG  COOE  6210-01-P 


AGENCY  HOUMNG  TME  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TMIE  AND  DATE:  11:00  a.m.,  Monday, 
April  15,  2002. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  BofU-d  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  WE  CONSOEREO:  1 .  Personnel 
actions  (appointments,  promotions, 
assignments,  reassignments,  and  salary 
actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  firOm  a 
previously  announced  meeting. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 

Prevention 

[60Day-02-39] 

Proposed  Data  Coliections  Submitted 
for  Put>Uc  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnmients.  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhaiice  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road. 
MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 
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Proposed  Project:  National 
Surveillance  of  Dialysis- Associated 
Diseases  (0920-0033) — ^Extension — 
National  Center  for  Infectious  Diseases 
(NCID),  Centers  for  Disease  Control  and 
Prevention  (CDC).  The  Division  of 
Healthcare  Quality  Promotion  (DHQP; 
formerly  Hospital  Infections  Program), 
is  proposing  a  extension  of  a  yearly 
survey  of  dialysis  practices  and  dialysis- 
associated  diseases  at  U.S.  outpatient 
hemodialysis  centers.  The  rehabilitation 
of  individuals  in  the  United  States  who 
suffer  from  chronic  renal  failure  has 
been  identified  as  an  important  national 
priority;  since  1973,  chronic 
hemodialysis  patients  have  been 
provided  financial  support  by  the 


Federal  Government.  DHQP  and  the 
Division  of  Viral  Hepatitis  have 
responsibility  for  formulating  strategies 
for  the  control  of  hepatitis,  bacteremia, 
and  other  hemodialysis-associated 
diseases. 

In  order  to  devise  such  control 
measures,  it  is  necessary  to  determine 
the  extent  to  which  the  incidence  of 
these  dialysis-associated  diseases 
changes  over  time.  This  request  is  to 
continue  surveillance  activities  among 
chronic  hemodialysis  centers 
nationwide.  In  addition,  once  control 
Yneasures  are  recommended  it  is 
essential  that  such  measures  be 
monitored  to  determine  their 
effectiveness.  The  survey  is  conducted 


once  a  year  by  a  mailing  to  all  chronic 
hemodialysis  centers  licensed  by  the 
Health  Care  Financing  Administration. 
The  types  of  dialysis  practices  surveyed 
include  the  use  of  hepatitis  B  vaccine  in 
patients  and  staff  members,  the  types  of  . 
vascular  access  and  dialyzers  used, 
whether  certain  dialysis  items  are 
disinfected  for  reuse,  and  whether  the 
dialysis  center  has  any  policy  for 
insuring  judicious  use  of  antimicrobial 
agents.  Among  dialysis-associated 
diseases,  the  survey  includes  hepatitis  B 
virus  infection,  antibody  to  hepatitis  C 
virus,  antibody  to  hiunan 
immunodeficiency  virus,  and 
vancomycin-resistant  enterococci.  There 
are  no  costs  to  respondents. 


Respondents 


Chronic  Hemodialysis  Centers 


Total 


Number  of 
respondents 


3,800 


Number  of 
responses/ 
respondent 


1 


Avg.  burden/ 
response 
(in  hours) 


1 


Total 

burden 

(in  hours) 


3.800 


3,800 


ated:  April  1,2002. 
Ntmcy  E.  Cheat, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-8593  Filed  4-9-02;  8:45  ami 

BILUNO  COOE  4163-1B-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-38] 

Proposed  Data  Collections  Sui3fflitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
siunmaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instniments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor.  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Report  of  Verified 
Case  of  Tuberculosis  (RVCT)  (CDC 
72.9A,  72.9B,  72.9C)  OMB  No.  0920- 
0026 — Extension — National  Center  for 
HIV,  STD,  and  TB  Prevention 
(NCHSTP),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  National  Center  for 
HIV,  STD,  and  TB  Prevention 
(NCHSTP),  Division  of  Tuberculosis 
Elimination  (DTBE),  proposes  to 
continue  data  collection  for  the  Report 
of  Verified  Case  of  Tuberculosis  (RVCT) 
(CDC  72.9A,  72.9B,  72.9C).  previously 
approved  under  OMB  No.  0920-0026  in 
1992, 1995,  1998,  and  2001.  This 
request  is  for  a  3-year  revision  of  OMB 
clearance  approval  begiiming  January  1, 
2003  (ciurent  OMB  No.  0920-0026 
expiration  date  is  December  31,  2002).  _^ 
CDC  is  requesting  Of?lB  clearance  for 
revision  of  the  RVCT  which  will  change 
the  race  and  ethnicity  variables  on  the 
RVCT  form  to  comply  with  the  OMB 
"Standards  for  Maintaining,  Collecting, 
and  Processing  Federal  Data  on  Race 
and  Ethnicity". 


To  accomplish  the  CDC  goal  of 
eliminating  tuberculosis  (TB)  in  the 
United  States,  CDC  maintains  the 
national  TB  surveillance  system.  The 
system,  initiated  in  1953,  has  been 
modified  several  times  to  better  monitor 
and  respond  to  changes  in  TB 
morbidity.  The  most  recent  modification 
was  implemented  in  1993  when  the 
RVCT  was  expanded  in  response  to  the 
TB  epidemic  of  the  late  1980s  and  early 
1990s  and  incorporated  into  a  CDC 
software  for  electronic  reporting  of  TB 
case  reports  to  CDC.  The  expanded 
system  improved  the  ability  of  CDC  to 
monitor  important  aspects  of  TB 
epidemiology  in  the  United  States, 
including  dirug  resistance,  TB  risk 
factors,  including  HIV  coinfection,  and 
treatment.  The  timely  system  also 
enabled  CDC  to  monitor  the  recovery  of 
the  nation  from  the  resurgence  and 
identify  that  current  TB  epidemiology 
supports  the  renewed  national  goal  of 
elimination.  To  measm«  progress  in 
achieving  this  goal,  as  well  as  continue 
to  monitor  TB  trends  and  potential  TB 
outbreaks,  identify  high  risk 
populations  for  TB.  and  gauge  program 
performance,  CDC  proposes  to  extend 
use  of  the  RVCT. 

Data  are  collected  by  60  Reporting 
Areas  (the  50  states,  the  District  of 
Columbia,  New  York  City.  Puerto  Rico, 
and  7  jurisdictions  in  the  Pacific  and 
Caribbean)  using  the  RVCT.  An  RVCT  is 
completed  for  each  reported  TB  case 
and  contains  demographic,  clinical,  and 
laboratory  information.  A 
comprehensive  software  package,  the 
Tuberculosis  Information  Management 
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Name:  Advisory  Committee  on  Training  in 
Primary  Care  Medicine  and  Dentistry 
fArrPTMni. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Dated:  March  26,  2002. 
Nguyen  Van  Hanh,  ^ 

Director,  Office  of  Refugee  Resettlement. 
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System  (TIMS)  is  used  for  RVCT  data 
entry  and  electronic  transmission  of  TB 
case  reports  to  CDC.  TIMS  provides 
reports,  query  functions,  and  export 
functions  to  assist  in  analysis  of  the 
data.  CDC  publishes  an  annual  report 
summarizing  national  TB  statistics  and 
also  periodically  conducts  special 
analyses  for  publication  in  peer- 


Respondents 


Local/State^'erntorial  Health  Department 
To«al 


reviewed  scientific  journals  to  further 
describe  and  interpret  national  TB  data. 
These  data  assist  public  health  officials 
and  policy  makers  in  program  planning, 
evaluation,  and  resource  allocation. 
Reporting  Areas  also  review  and  analyze 
their  RVCT  data  to  monitor  local  TB 
trends,  evaluate  program  success,  and 


Number  of  re- 
spondents 


60 


assist  in  focusing  resources  to  eliminate 
TB. 

No  other  federal  agency  collects  this 
type  of  national  TB  data.  In  addition  to 
providing  technical  assistance  for  use  of 
the  RVCT,  CDC  also  provides  Reporting 
Areas  with  technical  support  for  the 
TIMS  software.  There  is  no  cost  to 
respondents. 


Number  of  re- 
sponses per 
respondent 


278 


Average  bur- 
den per  re- 
sponse 
(in  hours) 


30/60 


Total  response 

burden 

(in  hours) 


8340 


8340 


Dated:  April  2,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-8594  Filed  4-»-02;  8:45  am] 
BILUNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Drug  Information  Association  and 
Food  and  Drug  Administration  on  the 
Fourth  Project  Managemant 
Workshop:  Effactivs  Agency/Industry 
Interactions  to  Expedite  Drug 
Development;  Public  Workshop 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice  of  public  workshop. 

SUMNIARY:  The  Food  and  Drug 
Administration  (FDA)  in  cosponsorship 
with  the  Drug  Information  Association 
(DIA)  is  announcing  a  public  workshop 
entitled  "The  Four&  Project 
Management  Workshop:  Effective 
Agency/Industry  Interactions  to 
Expedite  Drug  Development."  The 
workshop  will  focus  on  facilitating  drug 
development  and  drug  review 
processes. 

Date  and  Time:  The  workshop  will  be 
held  on  April  30,  2002,  from  8:30  a.m. 
to  5  p.m..  May  1,  2002,  from  8:30  a.m. 
to  5  p.m..  and  May  2,  2002,  from  8:30 
a.m.  to  12:30  p.m. 

Location:  The  workshop  will  be  at  the 
Hyatt  Regency  Bethesda,  1  Bethesda 
Metro  Center,  Bethesda,  MD. 

Contacts:  For  information  about  this 
notice:  Michael  D.  Anderson,  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  (HFM-17),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852.  301-827-6210, 


FAX  301-594-1944,  e-mail: 
Andersonm@cber.fda.gov. 

For  information  about  the  workshop: 
David  Roeder,  Center  for  Drug 
Evaluation  and  Research  (CDER)  (HFD- 
•104),  Food  and  Drug  Administration,   - 
9201  Corporate  Blvd.  Rockville,  MD 
20850,  301-827-2488,  FAX  301-827- 
2520,  e-mail:  Roederd@cder.fda.gov,  or 
Gail  Sherman.  Center  for  Biologies 
Evaluation  and  Research  (HFM-42), 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  Rockville.  MD  20852. 
301-827-2000,  FAX  301-827-3079,  e- 
mail:  Sherman@cber.fda.gov.  or  Camela 
Pastorius,  Drug  Information  Association 
(DIA).  501  Office  Center  Dr.,  suite  450, 
Fort  Washington,  PA  19034,  215-591- 
3303,  FAX  215-641-1229.  e-mail: 
Camela.Pastorius@diahome.org.  If  you 
need  special  accommodations  due  to  a 
disability,  please  contact  Camela 
Pastorius  (address  above)  by  April  23. 
2002. 

Registration:  Mail  or  fax  your 
registration  information  and  registration 
fee  to  DIA,  P.O.  Box  7777-W8405, 
Philadelphia,  PA  19175.  You  may 
obtain  registration  forms  from  DIA  (see 
contact  information)  or  from  FDA  at 
http://www.fda/gov/cber/meetings.htm. 
Additional  information  regarding 
registration  fees  and  online  registration 
can  be  foimd  at  http:/ 
www.diahome.org/docs/Events/ 
Events — search — 
detail.cfrn?EventID=0201 . 

SUPPLEMENTARY  INFORMATION:  FDA 
(CBER  and  CDER)  and  DIA  are 
cosponsoring  a  workshop  as  part  of  a 
continuing  effort  to  develop  higher 
levels  of  teamwork,  communication, 
and  procedural  knowledge  to  facilitate 
drug  development  and  review  in  the 
United  States.  The  workshop's  target 
audience  is  FDA  regulatory  project 
managers  and  pharmaceutical  industry 
project  management  and  regulatory 
teams  who  have  mid-level  experience 


and  are  involved  in  daily  agencj^ 
industry  interactions. 

The  workshop  will  present  three 
major  themes: 

•  Planning  and  Teamwork — attendees 
will  participate  in  activities  designed  to 
highlight  the  value  of  teamwork,  and  to 
exchange  ideas  about  team  organization 
and  management; 

•  Understanding  the  Process  of 
Regulatory  Project  Management — ^the 
workshop  will  explore  parallel 
objectives  and  activities  within  industry 
and  FDA  and  identify  opporttmities  for 
effective  interaction.  Attendees  will  also 
share  ideas  for  optimizing  working 
relationships  between  project 
management  and  regulatory 
professionals  and  between  industry 
representatives  and  FDA  regulatory 
project  managers; 

•  Key  Factors  for  Success — ^the 
workshop  will  present  a  set  of 
experience-based  factors  for  successful 
FDA/industry  interaction. 

Dated:  April  4,  2002. 
Margaret  M.  Dotzel. 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-8612  Filed  4-9-^2;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Servk»s 
Adminlstratton 

Advisory  Committee  on  Training  In 
Primary  Care  Medicine  and  Dentistry; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  May  2002. 
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same  as  described  in  the  FS-FEIS.  address. 


Dated:  March  28,  2002. 
Barbara  J.  Ryan, 
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I  Name:  Advisory  Committee  on  Training  in 
Primary  Care  Medicine  and  Dentistry 
(ACTPCMD). 

Date  and  Time:  May  13,  2002;  8:30  a.m.— 
5  p.m..  May  14,  2002;  8:30  a.m.— 5  p.m., 

P/ace;  The  Radisson  Barcelo  Hotel,  2121  P 
Street,  NW.,  Washington,  DC  20037. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Advisory  Committee  will 
address  policy  recommendations  and  needs 
fbr  program  development  to  improve  the 
public  health  by  enhancing  the  interface 
between  primary  care  practitioners  and  the 
public  health  infrastructure  in  the  United 
States.  The  contents  of  this  meeting  will  ,o 

provide  the  basis  for  the  second  report  of  the 
Advisory  Committee,  which  will  be 
submitted  to  Congress  and  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  in  November  2002. 

Agenda:  The  meeting  on  Monday,  May  13 
will  begin  with  welcoming  and  opening 
comments  from  the  Chair  and  Executive 
Secretary.  A  plenary  session  will  follow,  in 
which  two  speakers  will  characterize  critical 
issues  relating  to  needs  for  improving  the 
incorporation  of  public  health  into  primary 
care  education  and  training  to  create 
practitioners  who  will  function  in  close 
collaboration  with  the  public  health 
Infrastructure.  Three  speakers  will  then 
provide  introductions  to  workgroup  sessions 
which  will  follow.  The  Advisory  Committee 
will  then  divide  into  three  workgroups  which 
will  focus  on  developing  recommendations 
for  changes  in  education  and  training  that 
will  strengthen  the  primary  care-public 
health  interface,  specifically  in  relation  to 
access  to  care,  interdisciplinary  teamwork, 
and  acute  and  chronic  public  health  issues. 
On  May  14,  workgroups  will  reconvene  in 
the  morning  to  finalize  recommendations.  A 
plenary  session  will  follow,  with  reports  by 
workgroup  chairs,  general  discussion,  and 
decisions  by  the  Advisory  Committee  on 
their  official  recommendations.  The  Advisory 
Committee  will  also  discuss  plans  for  future 
work,  and  will  close  following  an 
opportunity  for  public  comments. 

Anyone  interested  in  obtaining  a  roster  of 
members  or  other  relevant  information 
should  write  or  contact  Stan  Bastacky, 
D.M.D.,  M.H.S.A.,  Deputy  Executive 
Secretary,  Advisory  Committee  on  Training 
in  Primary  Care  Medicine  and  Dentistry, 
Parklawn  Building,  Room^A-21,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-6326.  The  web  address 
for  information  on  the  Advisory  Committee 
is  http://www.bhpr.hrsa.gov/dm/ 
actpcmd.htm. 

Dated:  April  4,  2002. 
'jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  02-8613  Filed  4-9-02;  8:45  am] 
BUJNO  CODE  4166-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  artd 
Families 


Dated:  March  26,  2002. 
Nguyen  Van  Hanh,  '* 

Director.  Office  of  Refugee  Resettlement. 
[FR  Doc.  02-8616  Filed  4-9-02;  8:45  am) 

BILLING  CODE  4184-01-M 


Office  of  Refugee  Resettlement  Grant 
to  the  New  York  Office  of  Temporary 
and  Disability  Assistance,  Bureau  of 
Refugee  and  Immigrant  Affairs 

agency:  Office  of  Refugee  Resettlement, 
HHS. 

ACTION:  Grant  award  announcement. 

summary:  Notice  is  hereby  given  that  an 
award  is  being  made  to  the  New  York 
Office  of  Temporary  and  Disability 
Assistance,  Bureau  of  Refugee  and 
Immigrant  Affairs,  Albany,  New  York  in 
the  amount  of  $3,000,000  to  provide 
funds  to  refugees  in  the  New  York  City 
area  in  need  of  employment  assistance 
due  to  the  economic  impact  of  the 
September  11, 2001  attack  on  the  World 
Trade  Center.  The  events  of  September 
11th  have  caused  disruptions  in  refugee 
employment  as  a  resiilt  of  the  economic 
downturn  in  New  York  City.  Many  of 
the  New  York  City  businesses  that 
traditionally  provide  employment  to 
refugees  are  located  in  lower  Manhattan. 
A  number  of  hotels  and  restaurants  that 
employ  refugees  were  damaged  or 
destroyed.  Many  refugees  have 
experienced  lay-offs  in  the  hotel  and 
service  industry.  These  imemployed 
refugees  are  now  unable  to  find  new 
jobs  because  newly  unemployed  skilled 
workers  have  begun  to  compete  for 
entry  level  jobs. 

Many  of  these  refugees  arrived  in  the 
United  States  some  time  ago  and  are  no 
longer  eligible  for  refugee  cash 
assistance  (RCA)  and  refugee  medical 
assistance  (RMA).  The  New  York 
Bureau  of  Refugee  and  Immigrant 
Affairs  will  provide  funds  to  New  York 
City  refugee  service  providers  for  mental 
health  services,  emplojrment  training 
and  assistance  for  displaced  workers, 
community  and  employer  outreach  and 
education,  transportation  assistance, 
and  direct  assistance. 

After  the  appropriate  reviews,  it  has 
been  determined  that  the  need  for 
additional  services  is  compelling.  The 
period  of  this  funding  will  extend 
through  July  31.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Smith.  Office  of  Refugee 
Resettlement.  Administration  for 
Children  and  Families,  370  L'Enfant 
Promenade,  SW.,  Washington,  E)C 
20447.  telephone  (202)  205-3590. 


DEPARTMENT  OF  THE  INTERIOR 

Notice  of  Availability  of  the  Rnding  of 
No  Significant  impact  (FONSI)  on  the 
Rnal  Environmental  Assessment  for 
the  Diamond  Fork  System  2002 
Proposed  Action  Modifications 

agency:  Office  of  the  Assistant ' 
Secretary — Water  and  Science, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  the 
Finding  of  No  Significant  Impact 
(FONSI)  on  the  Final  Environmental 
Assessment  for  the  Diamond  Fork 
System  2002  Proposed  Action 
Modifications. 

SUMMARY:  On  March  29.  2002.  Ronald 

Johnston,  Program  Director,  Central 
Utah  Project  Completion  Act  Office, 
Department  of  the  Interior  (Interior), 
signed  the  Finding  of  No  Significant 
Impact  (FONSI)  which  docvunents  the 
selection  of  the  Proposed  Action 
Modifications  as  presented  in  the  Final 
Environmental  Assessment  for  the 
Diamond  Fork  System  2002  Proposed 
Action  Modifications  (2002 
Modifications  EA).  Interior  has 
determined  that  implementing  the 
modifications  to  the  Proposed  Action 
Alternative  described  in  the  2002 
Modifications  EA  will  not  have  a 
significant  impact  on  the  quality  of  the 
himian  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

The  following  features  will  be 
constructed  as  part  of  the  modifications 
to  the  Proposed  Action:  (1)  Sixth  Water 
Connection;  (2)  Taimer  Ridge  Tunnel; 
(3)  Upper  Diamond  Fork  Pipeline;  (4) 
Upper  Diamond  Fork  Flow  Control 
Structure;  (5)  Upper  Diamond  Fork 
Shafts;  (6)  Aeration  Chamber  and 
Connection  to  Upper  Diamond  Fork 
Tunnel;  (7)  Upper  Diamond  Fork 
Tunnel;  and  (8)  Diamond  Fork  Flow 

Control  Faciility. 

The  Proposed  Action  Modifications 
will  be  operated  on  an  interim  basis  the 
same  as  described  in  the  Jvdy  1999 
Diamond  Fork  System  Final 
Supplement  to  the  Final  Environmental 
Impact  Statement,  including  the 
quantity  and  timing  of  minimum 
streamflows  and  the  flexibility  to  othet 
operational  scenarios,  except  for  the 
dischange  location  of  the  minimum 
streamflows  into  Diamond  Fork  Creek. 
The  potential  for  generating 
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SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 

/*»     1_1!_  T .cn^      ^*%      MA   TT  o  r^     ocn 


authorization  to  provide  commercial 
services  in  the  NPS.  Frequency  of 


responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
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hydroelectric  power  would  remain  the 
same  as  described  in  the  FS-FEIS. 

FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  on  matters 
related  to  this  Federal  Register  notice 
can  be  obtained  &x>m  Mr.  Reed  R. 
Murray,  Deputy  Program  Ehrector,  CUP 
Completion  Act  Office.  Department  of 
the  Interior.  302  East  1860  South,  Provo 
UT  84606-6154,  (801)  379-1237, 
murray@uc.  usbr.gov. 

Dated:  March  29.  2002. 
Ronald  lohnston. 

Program  Director.  Department  of  the  Interior 
(FR  Doc.  02-8640  Filed  4-9-02;  8:45  am) 

MLUNG  CODE  4310-l«C-« 


Commission  at  the  aforementioned 
address. 

Michael  Creaaey. 

Executive  Director,  Blackstone  River  Valley 
National  Heritage  Corridor  Ckjmmission. 
[FR  Doc.  02-8603  Filed  4-9-02;  8:45  amj 

■aUNQ  COOe  4310-RK-M 


DEPARTMENT  OF  INTERIOR 

Office  of  the  Secretary 

John  H.  Chafee  Blackstone  River 
Valley  National  Heritage  Corridor 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  section  552b  of  Title  5,  United 
States  Code,  that  a  meeting  of  the  John 
H.  Chafee  Blackstone  River  Valley 
National  Heritage  Corridor  Commission 
will  be  held  on  Thursday,  April  18, 
2002. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  £ose  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7  p.m.  at 
the  Stadium  "nieatre  Foundation  located 
at  28  Monument  Square  in  Woonsocket, 
RI  for  the  following  reasons: 

1.  Approval  of  Minutes 

2.  Chairman's  Report 

3.  Executive  Director's  Report 

4.  Financial  Budget 

5.  Public  Input 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Michael  Creasey,  Executive  Director, 
John  H.  Chafee  Blackstone  River  Valley 
National  Heritage  Corridor  Commission. 
One  Depot  Square,  Woonsocket,  RI 
02895,  Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Michael 
Creasey,  Executive  Director  of  the 


DEPARTMENT  OF  THE  INTERIOR 

Geologtcal  Survey 

National  Satellite  L^nd  Remote 
Sensing  Data  Archive  Advisory 
Committee;  Committee  Meeting 

AGENCY:  Geological  Survey. 
ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  Public  Law  92- 
463,  the  National  Satellite  Land  Remote 
Sensing  Data  Archive  (NSLRSDA) 
Advisory  Committee  will  meet  at  the 
U.S.  Geological  Survey  (USGS)  Earth 
Resources  Observation  Systems  (EROS) 
Data  Center  (EDC)  near  Sioux  Falls, 
South  Dakota.  The  Committee, 
comprised  of  15  members  from 
academia.  industry,  government, 
information  science,  natural  science, 
social  science,  and  policy /law  will 
provide  the  USGS  EDC  management 
with  advice  and  considtation  of  defining 
and  accomplishing  the  NSLRSDA's 
archiving  and  access  goals  to  carry  out 
the  requirements  of  the  Land  Remote 
Sensing  Policy  Act;  on  priorities  of  the 
NSLRSDA's  tasks;  and.  on  issues  of 
archiving,  data  management,  science, 
policy,  and  public-private  partnerships. 
Topics  to  be  reviewed  and  discussed 
by  the  Committee  include  determining 
the  content  of  and  upgrading  the  basic 
data  set  as  identified  by  the  Congress; 
metadata  content  and  accessibility; 
product  characteristics,  availability,  and 
delivery;  and  archiving,  data  access,  and 
distribution  policies. 

DATES:  May  1,  2002  commencing  at  9 
a.m.  and  adjourning  at  12  noon  on  May 
3,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Faundeen,  Archivist,  U.S. 
Geological  Survey,  EROS  Data  Center, 
Sioux  Falls,  South  Dakota,  57198  at 
(605)  594-6142  or  email  at 
faundeen@usgs.gov 

SUPP1.EMENTARY  INFORMATION:  Meetings 
of  the  National  Satellite  Land  Remote 
Sensing  Data  Archive  Advisory 
Committee  are  open  to  the  public. 
Previous  Committee  meetings  minutes 
are  available  for  public  review  at 
http://edc.  usgs.gov/programs/nslrsda/ 
advcomm.html 


Dated:  March  28,  2002. 
Barbara  J.  Ryan, 

Associate  Director  for  Geography. 

[FR  Doc.  02-8568  Filed  4-9-02;  8:45  ami 

HUING  0006  4310-V7-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

action:  Notice  of  extension  to  Tribal- 
State  Compact. 

SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  On 
January  6, 1998,  the  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  approved  the  Compact 
between  the  Pyramid  Lake  Paiute  Tribe 
and  the  State  of  Nevada,  which  was 
executed  on  August  4,  1997.  Article  X 
of  that  compact  allows  for  automatic 
extensions  of  up  to  20  years  upon  the 
mutual  written  consent  of  the  parties. 
On  November  1,  2001,  the  Pyramid  Lake 
Paiute  Tribe  and  the  State  of  Nevada 
agreed  to  a  2-year  extension  of  the 
existing  compact.  This  2-year  period 
will  extend  the  compact  imtil  November 
1,  2003. 

DATES:  This  action  is  effective  April  10, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240. 
(202)  219-4066. 


Dated:  April  1,2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  02-8584  Filed  4-9-02;  8:45  am] 
BMJJNQ  COOe  4310-4N-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvice 

60-Day  Notice  of  Intent  To  Request 
Clearance  of  Information  Collection, 
Isauanca  of  a  Commercial  Use 
Authorization,  Opportunity  for  Public 
Comment 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 
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mechanical,  or  other  forms  of 
infnrmatinn  technolofFV. 


Information  about  this  notice  can  be        Washington,  DC  20240,  Telephone  202/ 
soueht  from:  National  Park  Service,  565-1210. 
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SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Uw  104-13,  44  U.S.C.  3507)  the 
National  Park  Service  (NPS)  invites 
public  comment  on  a  request  for  the 
information  collection  requirements  of 
NPS  Commercial  Use  Authorization 
Form.  The  Authorization  is  a  result  of 
Section  418  of  the  National  Park 
Omnibus  Act  of  1998  that  gave  the  NPS 
legislative  authority  to  issue 
Commercial  Use  Authorizations  to 
persons  to  provide  commercial  services 
to  visitors.  This  is  a  new  information 
collection. 

"  DATES:  Public  comments  will  be 
accepted  until  June  10,  2002. 
ADDRESSES:  Send  comments  to  Cynthia 
Orlando,  National  Park  Service,  1849  C 
Street  NW.,  Room  7311,  Washington, 
DC  20240.  Fax:  (202)  565-1224.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Orlando  at  (202)  208-1214  or 
fax  to  (202)  565-1224. 
SUPPLEMENTARY  INFORMATION:  Section 
418  of  the  National  Parks  Omnibus 
Management  Act  of  1998.  Public  Law 
105-591,  authorizes  the  NPS  to  issue 
commercial  use  authorizations  to 
persons  to  provide  commercial  services 
to  visitors  of  areas  of  the  National  Park 
System.  There  are  two  types  of 
commercial  use  authorizations, 
incidental  activity  commercial  use 
authorizations  and  in-park  commercial 
use  authorizations.  When  proposed 
regulations  are  finalized  it  will  assure 
that  all  NPS  commercial  use 
authorizations  are  issued  or  solicited 
and  awarded  consistently  and  that  the 
private  sector  will  be  aware  of  NPS 
authorizing  procedures.  The 
information  gathered  in  conjvmction 
with  a  commercial  use  authorization  is 
to  be  used  by  NPS  officials  to  determine 
whether  to  approve  and  issue  a 
commercial  use  authorization  for 
specified  commercial  services  in 
accordance  with  this  part  and  whether 
the  applicant  is  qualified  to  provide  the 
services.  Without  such  information,  the 
NPS  would  be  imable  to  objectively 
evaluate  requests  for  issuance  of  a 
commercial  use  authorization. 
Estimated  annual  number  of 

rspondents:  3,500. 
Estimated  annual  number  of 
responses:  3,500. 

Estimated  average  burden  hours  per 
response:  2  hours. 

Estimated  frequency  of  response:  The 
collection  information  must  be  provided 
each  time  a  member  of  the  public  wants 
to  apply  for  a  commercial  use 


authorization  to  provide  commercial 
services  in  the  NPS.  Frequency  of 
response  will  depend  on  number  of 
applications  to  a  park  annually. 

Estimated  armual  reporting  burden: 
7,000  hours  per  year. 

The  NPS  specifically  invites  public 
comments  as  to: 

a.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Service,  including  whether  the 
information  will  have  practical  utility; 

b.  The  accuracy  of  the  Service's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  us^d; 

c.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

d.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Ricliard  Cripe, 

Acting  Information  Collection  Clearance 
Officer,  National  Park  Service. 
(FR  Doc.  02-8578  Filed  4-9-02;  8:45  am) 
BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

60-Day  Notice  of  Intent  To  Request 
Clearance  of  Information  Collection, 
Commercial  Use  Autiibrizatlons 
Annual  Reporting  Requirement, 
Opportunity  for  Public  Comment 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  44  U.S.C.  3507)  the 
National  Park  Service  (NPS)  invites 
public  comment  on  a  request  for  the 
information  collection  requirements  of 
NPS  Commercial  Use  Authorization 
Aiuiual  Reporting  Requirement.  The 
Authorization  is  a  result  of  Section  418 
of  the  National  Park  Omnibus  Act  of 
1998  that  gave  the  NPS  legislative 
authority  to  issue  Commercial  Use 
Authorizations  to  persons  to  provide 
commercial  services  to  visitors  and  to 
report  their  activities  to  the  NPS 
annually.  This  is  a  new  information 
collection.  *:  _, 

DATES:  Public  comments  will  be 
accepted  until  June  10,  2002. 
ADDRESSES:  Send  comments  to  Cynthia 
Orlando,  National  Park  Service,  1849  C 
Street  NW.,  Room  7311,  Washington, 
DC  20240.  Fax:  (202)  565-1224.  All 


responses  to  this  notice  will  be 
svunmarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval. 

FOR  FURTHER  INFORMATION:  Contact 
Cynthia  Orlando  at  (202)  208-1214  or 
fax  to  (202)  565-1224; 

SUPPLEMENTARY  INFORMATION:  Section 
418  of  the  National  Parks  Omnibus 
Management  Act  of  1998,  Public  Law 
105-591,  authorizes  the  NPS  to  issue 
commercial  use  authorizations  to    . 
persons  to  provide  commercial  services 
to  visitors  of  areas  of  the  National  Park 
System.  When  proposed  regulations  are 
finalized  it  will  assure  that  all  NPS 
commercial  use  authorizations  are 
issued  or  solicited  and  awarded 
consistently  and  that  the  private  sector 
will  be  aware  of  NPS  authorizing 
procedures  and  reporting  requirements. 
That  information  includes  a  statement 
of  gross  receipts  for  the  prior  year's 
activities  and  other  information  that  the 
Director  may  require  including  without 
limit,  visitor  use  statistics  and  resource 
impact  assessments.  There  is  no 
specified  format  for  providing  that 
information  to  the  NPS.  Without  such 
information,  the  NPS  would  be  unable 
to  assess  the  impact  of  commercial  use 
authorizations  on  the  resources  and,  in 
the  case  of  in-park  commercial  use 
authorizations,  would  be  unaware  when 
a  permittee  exceeded  the  $25,000 
limitation  in  annual  gross  receipts. 

Estimated  armual  number  of 
respondents:  3,500. 

Estimated  ann  ual  n  umber  of 
responses:  3,500. 

Estimated  average  burden  hours  per 
response:  1  hour. 

Estimated  frequency  of  response:  The 
collection  information  must  be  provided 
once  by  each  commercial  use 
authorization  holder  at  the  end  of  each 
year. 

Estimated  annual  reporting  burden: 
3,500  hours  per  year. 

The  NPS  specifically  invites  public 
comments  as  to: 

a.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Service,  including  whether  the 
information  will  have  practical  utility; 

b.  The  accuracy  of  the  Service's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  vahdity  of 
the  methodology  and  assumptions  used; 

c.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

d.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic. 
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Elated:  February  6,  2002. 
Charles  W.  Mayo, 

Artino  Associate  Director.  Park  Ooerations 


ACTION:  Public  Notice. 


SUMMARY:  Pursuant  to  36  CFR  51.23. 


avoid  interruption  of  visitor  services 
and  has  taken  all  reasonable  and 
appropriate  steps  to  consider 
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mechanical,  or  other  forms  of 
information  technology. 

Richard  Cripe, 

Acting  Information  Collection  Clearance 

Officer.  National  Park  Service. 

(FR  Doc.  02-«579  Filed  4-9-02;  8:45  am] 

MJJNQ  COM  4310-70-r 

DEPARTMENT  OF  THE  INTERIOR 


National  Park  Sarvica 

Notica  of  Intent  To  laaua  a  Temporary 
of  Concaaaion  Lodging,  Campground, 
Food  and  Beverage  Savicaa, 
Merctiandiae,  Gaa  Sarvlcaa,  Boat 
Toura  and  Employae  Houaing  at  Crater 
Lake  National  Park 

SUMMARY:  Piirsuant  to  the  National  Park 
Service  Concessions  Management 
Improvement  Act  of  1998,  notice  is 
hereby  given  that  the  National  Park 
Service  intends  to  issue  a  temporary 
concession  contract  authorizing 
continued  operation  of  lodging, 
campground,  food  and  beverage 
services,  merchandise,  gas  services,  boat 
Tours  and  Employee  Housing  within 
Crater  Lake  National  Park.  The 
temporary  concession  contract  will  be 
for  a  term  of  one  year.  This  short-term 
concession  contract  is  necessary  to 
avoid  interruption  of  visitor  services 
while  negotiations  for  the  purchase  of 
possessory  interest  and  personal 
property  is  conducted  between  the 
previous  concessioner  and  the  newly 
selected  concessioner.  This  short-term 
contract  will  be  for  a  one-year  operating 
period  beginning  April  1.  2002  and 
ending  March  30.  2003.  This  notice  is  in 
pursuant  to  36  CFR  part  51,  section 
51.24(a). 

SUPPLEMENTARY  MFORMATION:  The 
previous  long-term  concession  contract 
at  Crater  Lake  National  Park  expired  on 
October  31,  2001.  Under  the  solicitation 
and  selection  process  pursuant  to  36 
CFR  part  51a  new  concessioner  has 
been  selected  to  provide  commercial 
services  under  a  new  long-term 
concession  contract.  Negotiations  for  the 
purchasing  of  possessory  interest  and 
personal  property  have  not  resolved 
between  \he  previous  concessioner  and 
the  newly  selected  concessioner.  Before 
the  new  long-term  concession  contract 
can  be  awarded,  negotiations  for  the 
purchasing  of  possessory  interest  and 
personal  property  must  be  resolved.  In 
order  to  avoid  the  interruption  of 
commercial  services  to  the  public  a 
short-term  concession  contract  will 
allow  for  this  action  to  take  place  to 
avoid  a  long-term  delay  in  service  to  the 
public. 


Information  about  this  notice  can  be 
sought  from:  National  Park  Service, 
Chief,  Concession  Program  Management 
Office,  Pacific  West  Region.  Attn:  Mr. 
Tony  Sisto,  1111  Jackson  Street,  Suite 
700,  Oakland.  California  94607,  or  call 
(510) 817-1369. 

Dated:  March  8,  2002. 
|ohn  J.  Reynolds, 

Regional  Director.  Pacific  West  Region. 
(FR  Doc.  02-8582  Filed  4-9-02;  8:45  am) 

BtLLMQ  COOC  431»-70-r 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  ServkM 

Conceaakm  Contracta  and  Permita; 
Extanaion  of  Expiring  Contracta  for  Up 
to  One  Year 

agency:  National  Park  Service.  Interior. 
action:  Public  Notice. 

SUMMARY:  Pursuant  to  36  CFR  51.23, 
public  notice  is  hereby  given  that  the 
National  Park  Service  proposes  to 
extend  the  following  concession 
contracts  for  a  period  of  up  to  one  year, 
or  until  such  time  as  a  new  contract  is 
awarded,  whichever  occurs  sooner. 
SUPPt-EMENTARY  INFORMATION:  The 
National  Park  Service  has  determined 
that  the  proposed  short-term  extensions 
are  necessary  in  order  to  avoid 
interruption  of  visitor  services  and  has 
taken  all  reasonable  and  appropriate 
steps  to  consider  alternatives  to  avoid 
such  interruption.  These  extensions  will 
allow  the  National  Park  Service  to 
complete  the  competitive  selection  of 
concessioners  for  new  long-term 
concession  contracts  covering  these 
operations. 


Conces- 
sioner ID 
No. 

Concessioner 
name 

Park 

CANY031 

Holiday  River 

Canyonlands 

Expeditions, 

National 

Inc. 

Park. 

CANY032 

Kaibab  Trails, 

Canyonlands 

Inc. 

National 
Park. 

CANY033 

Ntehols  Expedi- 

Canyonlands 

tions.  Inc. 

National 
Park. 

CANY034 

Rim  Tours,  Inc 

Canyonlands 
National 
Park. 

CANY035 

Western  Spirit 

Canyonlands 

Cycling,  Inc. 

National 
Park. 

Washington,  DC  20240.  Telephone  202/ 
565-1210. 

Dated:  March  10.  2002. 
Richard  G.  Ring, 

Associate  Director,  Park  Operations  and 
Education. 

(FR  Doc.  02-8572  Filed  4-9-02;  8:45  am) 
BILLMO  COOe  4310-70-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servk:e 

ConceaakMi  Contracta  and  Permita; 
Extanaion  of  Expiring  Contracta  for  Up 
to  One  Year 

AGENCY:  National  Park  Service.  Interior. 
action:  Public  Notice. 

SUMMARY:  Pursuant  to  the  terms  of 
existing  concession  permits,  with  the 
exception  of  construction  on  National 
Park  Service  lands,  public  notice  is 
hereby  given  that  the  National  Park 
Service  intends  to  provide  visitor 
services  under  the  authority  of  a 
temporary  concession  contract  witn  a 
term  of  up  to  one  year  from^the  date  of 
permit  expirations.  '  >, 

SUPPLEMENTARY  INFORMATION:  The 
permit  listed  below  has  been  extended 
to  the  maximum  allowable  under  36 
CFR  51.23.  Under  the  provisions  of  the 
current  concession  permit,  with  one 
exception,  and  pending  the 
development  and  public  solicitation  of 
a  prospectus  for  a  new  concession 
permit,  the  National  Park  Service 
authorizes  continuation  of  visitor 
services  imder  a  temporary  concession 
contract  for  a  period  of  up  to  one  year 
from  the  expiration  of  the  current 
concession  permit.  The  exception 
precludes  construction  on  National  Park 
Service  lands,  regardless  of  whether  the 
current  permit  authorizes  such  activity, 
the  temporary  contract  does  not  affect 
any  rights  with  respect  to  selection  for 
award  of  a  new  concession  contract. 


Conces- 

sior>er  ID 

No. 

Conces- 
sioner 
name 

Park 

DEWA002 

BACKAT. 
Inc. 

Delaware  Water 
Gap  National 
Recreation  Area. 

EFFECTIVE  DATE:  April  10.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Orlando.  Concession  Program 
Manager.  National  Park  Service, 


EFFECTIVE  DATE:  January  2.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Orlando.  Concession  Program 
Manager.  National  Park  Service, 
Washington.  DC.  20240,  Telephone. 
202/565-1210. 
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documents.  Three  workshops  were  held     to  Park  signage  and  the  information 
during  the  summer  of  2000  to  assist  in        system,  as  well  as  minor  bike  and 


comments  or  suggestions.  Comments 
provided  previously  do  not  need  to  be 
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Dated:  February  6.  2002. 
Charles  W.  Mayo, 

Acting  Associate  Director.  Park  Operations 

and  Education. 

(FR  Doc.  02-8580  Filed  4-9-02;  8:45  am) 

aiUINO  COOC  431»-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  SarvkM 

ConceaakMi  Contracta  and  Parmita; 
Extanakm  of  Expiring  Contracta  for  Up 
to  One  Year 

AGENCY:  National  Park  Service.  Interior. 


ACTION:  Public  Notice. 


SUMMARY:  Pursuant  to  36  CFR  51.23, 
public  notice  is  hereby  given  that  the 
National  Park  Service  proposes  to 
extend  the  following  expiring 
concession  contracts  for  a  period  of  up 
to  one  year,  or  until  such  time  as  a  new 
contract  is  awarded,  whichever  occius 
sooner. 

SUPPLEMENTARY  INFORMATION:  The  Usted 
concession  authorizations  will  expire  by 
their  terms  on  or  before  December  31. 
2001.  The  National  Park  Service  has 
determined  that  the  proposed  short-term 
extensions  are  necessary  in  order  to 


avoid  interruption  of  visitor  services 
and  has  taken  all  reasonable  and 
appropriate  steps  to  consider 
alternatives  to  avoid  such  interruption. 
These  extensions  will  allow  the 
National  Park  Service  to  complete  and 
issue  prospectuses  leading  to  the 
competitive  selection  of  concessioners 
for  new  long>term  concession  contracts 
covering  these  operations. 


Concessioner  Id  No. 

Concessioner  name 

Parle 

SAIHIOOI             

Friends  of  Sagamore  Hill 

Steamtown  Volunteer  Association 

Saganwre  Hill  National  Historical  Site. 

STEA001   

Steamtown  National  Historic  Site. 

EFFECTIVE  DATE:  January  2.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Orlando.  Concession  Program 
Manager.  National  Park  Service, 
Washington,  DC.  20240.  Telephone  202/ 
565-1210. 

Dated:  February  6,  2002. 
Charles  W.  Mayo. 

Acting  Associate  Director,  Park  Operations 
and  Education. 

IFR  Doc.  02-8581  Filed  4-9-02;  8:45  am] 
MUJNG  COOE  43W-7D-P 

DEPARTMENT  OF  THE  INTERIOR 

Nattonal  Park  Servtee 

Golden  Gate  National  Racreatk>n  Area, 
Marin  Haadlanda  and  Fort  Baker 
TranaportatkMi  Infraatructure  and 
Martagament  Plan,  San  Frandaco  and 
Marin  Countlaa,  CA;  Nottee  of  Intent  To 
Prepare  an  EnvirorHnantal  Impact 
SlaAamant 

SUMMARY:  In  accordance  with  §  102 
(2){C)  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et.  seq.),  the 
National  Park  Service  (NPS)  is 
undertaking  a  conservation  planning 
and  environmental  impact  analysis 
process  to  identify  and  assess  potential 
impacts  of  alternative  transportation 
management  concepts  and 
transportation  infrastructure 
improvements  for  the  Marin  Headlands 
and  Fort  Baket  area  of  the  Golden  Gate 
National  Recreation  Area.  The 
Environmental  Impact  Statement  (EIS) 
and  Transportation  Infrastructure  and 
Management  Plan  (Plan)  will  assess 
alternative  modes  of  travel  to  and 
within  these  areas  with  the  goal  of 
minimising  the  intrusion  of  automobiles 
and  encouraging  alternative  modes  of 


transportation.  Notice  is  hereby  given 
that  a  public  scoping  process  has  been 
initiated,  with  the  purpose  of  eliciting 
public  comment  regarding  the  full 
spectrum  of  issues  and  concerns, 
including  a  suitable  range  of 
alternatives,  the  natuire  and  extent  of 
potential  environmental  impacts,  and 
appropriate  mitigation  strategies  which 
should  be  addressed  in  the  EIS  process. 

Background 

The  study  focus  for  this  Plan  and  EIS 
covers  transportation  issues  related  to 
the  Marin  Headlands  and  Fort  Baker 
subregion  of  the  Golden  Gate  National 
Recreation  Area  (GGNRA)  just  north  of 
the  Golden  Gate  Bridge  in  Marin 
County.  The  area  includes  Ft.  Baker  and 
the  Rodeo  Valley  area  and  the  Point 
Bonita  coastline  of  the  southern  Marin 
Headlands,  including  West  Ft.  Baker,  Ft. 
Cronkhite  and  Ft.  Barry.  The  Tennessee 
Valley  area  is  excluded  from  this  effort. 

In  June  2000.  the  NPS  began  a  public 
planning  process  to  evaluate  cmxent 
and  future  transportation  conditions  in 
the  Marin  Headlands  and  Fort  Baker 
subregion  of  the  GGNRA.  A 
transportation  planning  team  was 
retained  to  collect  data,  assess  ciuxent 
and  future  conditions,  identify  problem 
areas,  and  assist  in  conceptualizing 
alternative  solutions  to  transportation 
challenges.  Two  dociunents  have  been 
completed  at  this  time:  Transportation 
Management  Plan  for  the  Marin 
Headlands  and  Fort  Baker— Existing 
Conditions  Report  (available  on  the 
GGNRA  website)  and  Transportation 
Management  Plan  for  the  Marin 
Headlands  and  Fort  Baker — Conceptual 
Alternatives.  Two  other  planning  efforts 
are  underway,  the  Marin  Headlands  and 
Fort  Baker  Transportation  Demand 
Management  Program 


Reconunendations.  and  the  Marin 
Headlands  and  Fort  Baker 
Transportation  Management  Plan 
Report.  The  implementation  of  the  Fort 
Baker  Plan  consistent  with  the 
requirements  of  the  FEIS  and  approved 
Record  of  Decision  are  an  important 
foundation  for  developing  alternatives 
for  the  study  area.  All  documents 
relevant  to  this  planning  effort  are 
available  for  review  at  the  GGNRA 
Marin  Headlands  Visitor  Center. 
Building  948.  Fort  Barry.  Sausahto,  CA 
and  at  the  City  of  Sausalito  Public 
Library,  420  Litho  Street,  Sausalito,  CA 
(or  may  be  accessible  at  the  GGNRA 
website  (http:/www.nps.gov/goga/ 
admin/transportation). " 

Public  Process  to  Date 

The  Existing  Conditions  Report 
details  existing  transportation  related 
characteristics  of  the  study  area  and 
forms  the  foundation  of  the  first  stage  of 
an  18-month  planning  process  to 
develop  short,  medium,  and  long  term 
strategies  for  transportation 
improvements.  The  Existing  Conditions 
Report  presents  data  collected  and 
evaluations  about  the  physical 
characteristics  (roadway  network, 
parking  distribution,  transit  service, 
pedestrian  network,  bicycle  use,  and 
signage);  operational  characteristics 
(daily  vehicle  trips,  intersection 
volumes  and  geometry,  individual 
roadway  analysis,  parking  utilization, 
and  destination  volumes);  visitor 
intercept  surveys;  and  park  partner 
surveys.  The  Existing  Conditions  Report 
can  be  downloaded  from  the  GGNRA 
website  or  consulted  at  the  GGNRA 
Marin  Headlands  Visitor  Center  and "' 
City  of  Sausalito  Public  Library. 

GGNRA  developed  a  draft  set  of  goals 
and  objectives  drawn  from  NPS 
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documents.  Three  workshops  were  held 
during  the  summer  of  2000  to  assist  in 
the  development  of  goals  and  objectives 
of  the  Transportation  Management  Plan. 
All  three  workshops  featured  a 
presentation  of  the  general 
transportation  problems  and 
opport\mities  and  breakout  sessions  for 
workshop  participants  to  explore  a  wide 
range  of  options  and  build  consensus. 
Workshops  were  attended  by  NPS  staff, 
representatives  from  public  agencies, 
park  partner  organizations,  and  the 
general  public.  Based  on  the  results  of 
the  three  workshops,  the  draft  goals  and 
objectives  were  revised  to  reflect  the 
areas  of  general  consensus  and 
concerns.  The  revised  goals  and 
objectives  were  used  to  evaluate 
strategic  alternatives  in  the  Conceptual 
Alternatives  phase  of  the  planning. 

A  second  series  of  two  workshops 
were  held  to  develop  conceptual 
transportation  alternatives.  The  first 
workshop  in  December  2000  was 
attended  by  NPS  staff.  GGNRA  Citizen 
Advisory  Commission  and  Fort  Baker 
Ad  Hoc  Implementation  Committee 
members,  public  agencies,  park  partner 
organizations,  and  the  project  team.  The 
second  workshop  in  March  2001 
presented  the  draft  alternatives 
(including  No  Action)  to  the  public. 
After  the  public  workshops,  five 
conceptual  alternative  transportation 
plans  were  identified  for  further 
evaluation  in  the  EIS.  The  conceptual 
alternatives  were  developed  based  on 
the  review  of  existing  planning  studies 
and  data,  supplemental  data  collection 
in  2000  and  2001,  and  input  from  the 
public,  interested  groups,  and  other 
agencies. 

GGNRA  anticipates  that  any  or  all  of 
the  draft  alternatives  will  continue  to  be 
refined,  and  new  and/or  hybrid 
alternatives  may  be  developed  through 
the  scoping  process.  The  five  conceptual 
alternatives  are: 

No  Action 

This  alternative  fulfills  National 
Environmental  Policy  Act  requirements, 
and  represents  the  existing 
environmental  conditions  and  provides 
an  environmental  baseline  against 
which  the  potential  impacts  of  the  other 
alternatives  may  be  compared.  All 
transportation  improvements  associated 
with  the  approved  Fort  Baker  Plan, 
including  mitigation  measures,  would 
be  implemented  as  part  of  this 
alternative. 

Ahemative  One:  Basic  Improvements 

This  alternative  proposes  modest 
improvements  that  can  be  implemented 
quickly  to  address  existing  problems. 
Recommended  changes  include  changes 


to  Park  signage  and  the  information 
system,  as  well  as  minor  bike  and 
pedestrian  improvements. 

Alternative  Two:  Circulation 
Enhancements 

This  alternative  focuses  on 
operational  changes  to  the  Park's 
vehicidar,  bicycle,  and  pedestrian 
circulation  network.  The  primary 
component  of  this  alternative  in  a  one- 
way road  system  in  the  Headlands. 

Alternative  Three:  Parking 
Consolidation  and  Shuttle  Service 

This  alternative  proposes 
consolidating  visitor  parking  and 
implementing  a  shuttle  system  to 
transport  visitors  throughout  the  Park. 
Visitors  would  be  able  to  drive  to  the 
study  area,  but  not  within  the  most 
sensitive  cultural,  natiiral,  and 
recreational  areas.  If  authorized,  parking 
fees  could  encourage  use  of  alternative 
modes  of  access. 

Alternative  Four:  Maximum  Auto 
Reduction 

This  alternative  seeks  to  reduce  the 
number  of  cars  in  the  study  area  to  the 
greatest  extent  practicable,  while  still 
allowing  the  NPS  and  park  partners  to 
meet  their  maintenance  needs  and 
program  goals.  Expanded  transit  and 
shuttle  services  would  enable  visitors  to 
access  the  Park  and  move  between 
popular  destinations  inside  the  Park 
without  an  automobile.  A  bus  transfer 
facility  on  US  101  would  provide 
connections  between  bus  services  and 
Park  shuttles.  Most  parking  areas  would 
be  eliminated,  prioritizing  use  of  the 
Park's  roads  for  pedestrians  and 
bicyclists. 

Major  issues  imder  evaluation  in  each 
alternative  include:  transportation 
management,  preservation  of  natural 
and  cultural  resources,  visitor 
experience,  park  partnerships,  regional 
transportation  impacts  and 
implementation.  It  is  also  anticipated 
that  any  alternative  selected  would 
include  varying  degrees  of  road 
rehabilitation. 

ComiBents  and  Public  Scoping 

In  addition  to  the  extensive  public 
involvement  undertaken  to  date,  fonnal 
scoping  for  the  Plan  and  EIS  is  hereby 
initiatmi.  Beginning  in  early  2002,  three 
public  scoping  meetings  will  be 
conducted  in  the  vicinity  of  the  study 
area.  The  location,  date,  and  time  of 
scoping  meetings  will  be  annoiuced  on 
the  NPS  website  and  via  local  and 
regional  media.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  any  meeting  to 
comment  orally  and/or  provide  written 


comments  or  suggestions.  Comments 
provided  previously  do  not  need  to  be 
resubmitted,  rather,  comments 
concerning  new  issues  to  be  analyzed 
within  the  EIS  are  encouraged. 
Additional  comments,  suggestions,  or 
relevant  information  (or  requests  to  be 
added  to  the  mailing  list)  should  send 
written  correspondence  to  the  attention 
of  Marin  Headlands  and  Fort  Baker 
Transportation  Management  Plan. 
National  Park  Service,  Golden  Gate 
Recreation  Area,  Building  201,  Fort 
Mason,  San  Francisco,  CA  94123  (phone 
415/461-4936).  All  written  conmients 
must  be  postmarked  not  later  than  May 
1.  2002. 

Our  practice  is  to  make  conunents, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
vdsh  us  to  withhold  yoiu-  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  yoiu 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Decision  Process 

Availability  of  the  draft  EIS  and  Plan 
for  review  and  written  comment  will  be 
announced  by  Federal  Register  notice, 
as  well  as  local  and  regional  news 
media,  GGNRA  website,  and  direct 
mailing  to  the  project  mailing  list.  At 
this  time  the  draft  EIS  is  anticipated  to 
be  available  for  public  review  in  late 
2002.  To  afford  further  opportunity  to 
comment  on  the  draft  EIS  after  it  is 
distributed,  additional  public  meetings 
will  be  held  (dates  and  locations  to  be 
determined).  Notice  of  the  availability  of 
the  final  EIS  will  likewise  be  published 
in  the  Federal  Register.  As  a  delegated 
EIS,  the  official  responsibility  for  the 
final  decision  is  the  Regional  Director, 
Pacific  West  Region.  Subsequently,  the 
official  responsible  for  implementation 
will  be  the  Superintendent,  Golden  Gate 
National  Recreation  Area. 

Dated:  December  31,  2001. 
Janes  R.  SlMveck, 

Acting  Regional  Director,  Pacific  West. 
IFR  Doc.  02-8699  Filed  4-9-02;  8:45  am] 
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Notice  of  Availability  for  Little  Rock 
Central  High  School  NatkMial  HIstork: 
Site,  Arkansas 

agency:  National  Park  Service. 
Department  of  the  Interior. 

action:  Notice  of  availability  of  the  final 
general  management  plan  and  final 
environmental  impact  statement  for 
Little  Rock  Central  High  School 
National  Historic  Site,  Arkansas. 

summary:  Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969,  the  National  Park 
Service  (NPS)  announces  the 
availability  of  the  final  general 
management  plan  and  final 
environmental  impact  (FGMP/FEIS)  for 
Little  Rock  Central  High  School 
National  Historic  Site  (NHS),  Arkansas. 
This  notice  is  being  furnished  as 
required  by  NEPA  Regulations  40  CFR 
lpOl.7. 

DATES:  The  required  no-action  period  on 
this  FGMP/FEIS  will  expire  30  days 
after  the  Environmental  I*rotection 
Agency  has  published  a  notice  of 
availability  of  the  FEIS  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  FEIS/FGMP 
are  available  from  the  Superintendent. 
Little  Rock  Central  High  School 
National  Historic  Site.  2125  Daisy  L. 
Gatson  Bates  Drive.  Little  Rock, 
Arkansas.  72202.  Telephone  501-374- 
1957. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  general  management  plan 
is  to  set  forth  the  basic  management 
philosophy  for  the  NHS  and  to  provide 
the  strategies  for  addressing  issues  and 
achieving  identified  management 
objectives.  The  FGMP/FEIS  describes 
and  analyzes  the  environmental  impacts 
of  a  proposed  action  and  two  action 
alternatives  for  the  future  management 
direction  of  the  NHS.  A  no  action 
alternative  is  also  evaluated. 

The  draft  general  management  plan 
and  draft  environmental  impact 
statement  for  Little  Rock  Central  High 
School  was  released  to  the  public  on 
October  20.  2001.  The  public  comment 
period  ended  January  6.  2002.  No 
substantive  comments  were  received  on 
the  draft  docimient;  consequently,  no 
changes  were  made  to  the  alternatives  or 
environmental  consequences. 

The  responsible  official  is  Mr. 
William  W.  Schenk.  Regional  Director, 
Midwest  Region. 


Dated:  March  19,  2002. 
David  N.  Given, 

Acting  Regional  Director,  Midwest  Region. 
[FR  Doc.  02-8629  Filed  4-9-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

NatkMial  Park  Service 

General  IManagement  Plan  At)breviated 
Final  Environmental  Impact  Statement 
Mojave  National  Preserve,  Califomia; 
Notice  of  Approval  of  Record  of 
Declston 

SUMMARY:  The  Department  of  the 
Interior,  National  Park  Service  has 
approved  a  Record  of  Decision  for  the 
General  Management  Plan  and 
Abbreviated  Final  Environmental 
Impact  Statement  for  Mojave  National 
Preserve.  The  Record  of  Decision  details 
the  overall  background  of  the 
conservation  planning  effort,  a 
description  of  the  decision  made, 
synopses  of  alternatives  considered, 
identification  of  the  environmentally 
preferable  alternative,  the  basis  for  the 
decision,  findings  on  impairment  of 
park  resources  and  values,  a  discussion 
of  measures  to  minimize  environmental 
harm,  and  an  overview  of  public  and 
agency  involvement  in  the  information 
and  analysis  supporting  preparation  of 
the  environmental  impact  statement 
(EIS). 

The  impetus  for  this  plamung  effort 
was  the  passage  of  the  Califomia  Desert 
Protection  Act  (CDPA)  on  October  31, 
1994,  which  transferred  over  3  million 
acres  of  Califomia  desert  lands  from  the 
Bureau  of  Land  Management  (BLM)  to 
the  National  Park  Service  and 
designated  nearly  8  million  acres  of 
Wilderness  on  NPS  and  BLM  lands. 
CDPA  created  Mojave  National  Preserve 
(Preserve)  and  redesignated  Death 
Valley  and  Joshua  Tree  National 
Monuments  as  national  parks.  In 
response  to  anticipated  changes  in 
public  lands  management  in  the 
Califomia  desert,  as  well  as  the  listing 
of  the  desert  tortoise,  increasing 
development,  various  public  use 
pressures,  and  other  factors,  the 
National  Park  Service.  BLM,  and  U.S. 
Fish  and  Wildlife  Service  (USFWS) 
desert  managers  decided  to  prepare 
updated  or  new  management  plans. 

Decision  (Selected  Action) 

As  detailed  in  the  Record  of  Decision, 
the  National  Park  Service  (NPS)  will 
implement  Alternative  1.  the  proposed 
general  management  plan  (described  in 
the  Revised  Draft  Environmental  Impact 
Statement  and  General  Management 


Plan,  dated  July  2000,  and  as  amended 
by  the  Abbreviated  Final  Environmental 
Impact  Statement  and  General 
Management  Plan,  dated  June  2001).  " 
Some  adjustments  to  the  hunting 
portion  of  the  proposal  have  been  made 
as  a  result  of  concerns  expressed  during 
the  no-action  period  and  in  consultation 
with  the  Califomia  Department  of  Fish 
and  Game  and  the  USFWS.  Changes  in 
the  hunting  regulations  will  require 
further  regulatory  action.  Cottontails 
and  jackrabbits  would  be  added  to  the 
list  of  species  that  may  be  himted.  and 
the  NPS  would  seek  to  adjust  the 
seasons  to  allow  hunting  only  from 
September  through  January,  in  keeping 
with  the  goals  of  the  Desert  Tortoise 
Recovery  Plan.  The  one-mile  safety  zone 
around  developed  areas  has  been 
dropped  (except  for  Kelso  Depot  and 
Kelso  Dimes)  in  favor  or  existing  State 
and  County  regulations  of  150  yards. 
The  language  regarding  safety  zones  will 
be  modified  to  adopt  State  and  County 
regulations.  The  NPS  would  seek 
special  regulations  for  the  Preserve 
through  the  California  Fish  and  Game 
Commission  to  implement  the  proposed 
hunting  changes. 

The  selected  plan  was  found  to 
contain  the  best  mix  of  programs, 
strategies,  and  actions  for  managing  the 
Preserve,  given  varying  mandates  and 
diverse  public  opinion.  The  new 
General  Management  Plan  (GMP) 
envisions  the  Preserve  as  a  cultural 
landscape  and  natural  environment  (i.e., 
an  arid  ecosystem  influenced  by 
successive  eras  of  human  use  dating 
back  in  historic  and  prehistoric  time), 
where  native  desert  ecosystems  and 
processes  are  restored  and  protected  for 
present  and  future  generations. 
Protecting  and  perpetuating  native 
species  in  a  self-sustaining  enviromnent 
is  a  primary  long-term  goal.  The.GMP 
seeks  to  manage  the  Preserve  to 
perpetuate  the  sense  of  discovery  and 
adventure  that  currently  exists, 
minimizing  new  development  inside  the 
Preserve  to  avoid  proliferation  of 
directional  signs  and  new  campgrounds 
or  interpretive  exhibits.  The  GMP 
envisions  adjacent  "gateway" 
commimities  as  providing  most  visitor 
support  services.  The  GKff  also  seeks  to 
retain  current  opportimities  for  roadside 
and  backcountiy  camping,  and  access  to 
backcountry  via  existing  primitive 
roads,  consistent  with  the  NPS  mission. 
Planning  of  actions  consistent  with 
Wildemess  will  also  be  undertaken. 
Rehabilitation  and  partial  restoration  of 
the  historic  Kelso  E)epot  and  its  use  as 
a  museum  and  interpretive  facility  is 
planned.  The  GMP  abo  recognizes 
obligations  to  continue  grazing,  hunting. 
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and  existence  of  major  utility  corridors, 
where  specifically  charged  to  do  so  by 
Congress.  The  GMP  acknowledges 
landowner  capacity  to  develop  private 
property,  provided  such  development  is 
not  detrimental  to  the  integrity  of  the 
Preserve  or  otherwise  incompatible  with 
the  CDPA.  Nearly  130,000  acres  within 
the  Preserve  are  in  nonfederal 
ownership,  and  the  GMP  sets  a  goal  of 
seeking  funding  to  purchase  property 
from  willing  sellers. 

Other  Alternatives  Considered 

In  addition  to  Alternative  1  (selected 
actions  highlighted  above),  other 
alternatives  considered  include  existing 
management,  and  an  optional 
management  approach.  The  existing 
management  alternative  (Alternative  2) 
describes  the  continuation  of  current 
management  strategies.  It  is  commonly 
referred  to  as  the  no-action  or  status  quo 
alternative.  It  provides  a  baseline  from 
which  to  compare  other  alternatives,  to 
evaluate  the  magnitude  of  proposed 
changes,  and  to  measure  the 
environmental  effects  of  those  changes. 
This  no-action  concept  follows  the 
guidance  of  the  Council  on 
Environmental  Quality  (CEQ),  which 
describes  such  alternatives  as  no  change 
from  the  existing  management  direction 
or  level  of  management  intensity. 
However,  an  agency  not  acting  to  adopt 
a  general  management  plan  does  not 
mean  that  no  management  actions  are 
taken.  Since  the  Preserve  is  a  relatively 
new  unit  of  the  national  park  system 
and  no  general  management  plan  was  in 
place,  management  of  the  unit  has  been 
done  in  accord  with  applicable  federal 
regulations,  NPS  servicewide 
management  policies,  and  subject- 
specific  manuals  and  guidelines. 

Consistent  with  the  no-action 
alternative,  no  comprehensive  cultural 
or  natural  resource  protection  program 
is  in  place.  However,  the  Preserve  has 
hired  several  staff,  and  funding  for 
managing  some  programs,  such  as 
minerals  management  and  burro 
removal,  has  been  received.  Existing 
staff  cooperate  on  resource  inventory 
and  monitoring  with  neighboring  desert 
parks,  and  staff  also  are  involved  with 
the  Molycorp  spill  abatement,  the  Cadiz 
groundwater  storage  proposal,  and  the 
AT&T  cable  removal  project.  Such 
efforts  are  reactive  to  concerns  after  they 
arise,  rather  than  being  a  part  of  a 
comprehensive  program  that  is  planned 
and  funded.  Existing  visitor- 
administrative  support  services  and 
facilities  are  being  maintained  in 
ciurent  locations,  water  systems  have 
been  improved,  and  vault  toilets  and 
picnic  tables  have  been  installed.  There 
have  been  few  improvements  to  existing 


structures  and  no  change  in  road 
maintenance,  although  some  minor  road 
improvements  have  been  done.  No 
significant  changes  in  existing 
recreation  use  would  occur  under  this 
alternative.  No  action  has  occurred  to 
protect  Kelso  Depot  fitjm  fire  or 
earthquakes,  although  planning  for 
rehabilitation  and  partial  restoration  is 
underway,  and  the  building  is  secured 
to  prevent  vandalism.  Efforts  continue 
for  obtaining  funding  to  acquire 
property  from  willing  sellers  and  for 
properties  where  development  is 
potentially  detrimental  to  the  integrity 
of  the  Preserve  or  otherwise 
incompatible  with  the  CDPA. 

The  optional  approach  (Alternative  3) 
varies  from  the  selected  action  in 
several  respects,  not  limited  to  those 
noted  below.  Alternative  3  identifies, 
additional  tortoise  recovery  measures, 
including  fencing  of  100  miles  of  paved 
roads  prevent  tortoise  from  crossing 
roadways,  designation  of  critical  habitat 
in  the  Preserve  as  Desert  Wildlife 
Management  Areas  (DWMA),  not 
allowing  dogs  off  leash  for  any  purpose 
in  DWMA's,  permanently  reducing  the 
speed  limit  on  park  paved  roads  to  45 
mph,  and  immediate  action  to  begin 
raven  removals.  Areas  of  designated 
desert  tortoise  critical  habitat  currently 
subject  to  cattle  grazing  would  be 
converted  to  ephemeral  pastures  and 
grazing  would  not  be  allowed  on  these 
pastures  until  ephemeral  forage  is  at  230 
lbs.  per  acre  (and  perennial  AUM's 
reduced  accordingly).  In  lieu  of  fencing 
the  entire  Clark  Mountain  unit 
boundary  to  exclude  feral  burros,  this 
alternative  proposes  to  fence  springs 
and  other  water  sources  to  limit 
attracting  burros  from  adjacent  BLM 
lands.  Hunting  of  all  species  allowed 
under  State  law  could  occur  from  July 
to  January.  Power  drill  usage  by  rock 
climbers  outside  designated  Wilderness 
would  be  allowed,  and  new  bolts  could 
be  installed  in  Wilderness  using  hand 
tools.  Recreational  rock  climbing  would 
not  be  restricted  in  the  vicinity  of  the 
Hole-in-the-Wall  visitor  center,  except 
for  the  placement  of  bolts. 

Alternative  3  would  not  restore  the 
Kelso  Depot;  it  would  be  modified  to 
provide  improved  protection  from  fire 
and  earthquakes,  permanent  comfort 
stations  would  be  added,  and  exterior 
interpretive  exhibits  and  panels  would 
be  installed.  Existing  information 
centers  in  Baker  and  Needles  would  be 
expanded  in  cooperation  with  other 
agencies,  a  visitor  contact  center  would 
be  established  in  the  Cima  area,  and  the 
NPS  would  seek  to  locate  an 
interpretive  ranger  at  Soda  Springs  to 
provide  tours  of  the  area. 


Alternative  3  provides  significantly 
more  infrastructure  inside  the  Preserve 
than  any  other  alternative  by  increasing 
the  niunber  of  sites  at  the  existing 
Midhills  and  Hole-in-the-Wall 
campgrounds,  and  by  developing  three 
new  semi-primitive  campgroimds.  This 
alternative  also  would  construct  a 
central  field  operations  facility  in  the 
Cima  area  to  provide  office  space,  shop 
and  storage  space,  housing  and  fire 
engine  garage  space  for  all  park 
functions,  and  provide  for  constructing 
new  employee  housing  throughout  the 
Preserve  to  place  employees  closer  to 
work  sites.  Emphasis  would  also  be 
placed  on  constructing  several  formal 
wayside  exhibits,  interpretive  displays, 
and  formal  hiking  trails.  However, 
adding  such  infrastructure  was  deemed 
to  be  inconsistent  with  the  goals  of 
retaining  the  Preserve  visitor  experience 
as  it  is  now,  which  was  also  espoused 
by  the  Advisory  Commission  and  local 
communities  and  reflected  in  public 
comment. 

Environmentally  Preferable  Alternative 

Alternatives  which  are 
"environmentally  preferable"  are 
considered  by  CEQ  to  be  those  actions 
or/and  programs  that  in  combination 
will  entail  least  damage  to  the  biological 
and  physical  environment,  and  which 
best  protects,  preserves,  and  enhances 
historic,  cultural,  and  natural  resources. 
Goals  that  characterize 
"environmentally  preferable"  were 
originally  set  forth  in  §  101  of  the 
National  Environmental  Policy  Act 
(NEPA).  The  environmentally  preferable 
alternative  for  the  Mojave  National 
Preserve  General  Management  Plan  is 
based  on  these  national  enviroimiental 
policy  goals. 

Alternative  1  was  found  to  best  realize 
the  provisions  of  the  national 
environmental  policy  stated  in  NEPA. 
This  GMP  will  protect  and  enhance 
natural  and  cultural  resources  by  laying 
out  strategies,  planning,  inventorying 
and  monitoring,  and  restoring  disturbed 
ecosystems  and  historic  resources. 
These  actions  will  attain  the  widest 
range  of  beneficial  uses  of  the 
environment  without  degradation, 
preserve  important  resources,  and 
maintain  a  variety  of  individual  choice 
for  Preserve  visitors.  It  will  implement 
recovery  measures  for  the  threatened 
desert  tortoise,  fully  removes  exotic 
feral  burros,  presents  strategies  for 
management  of  grazing,  mining  and 
hunting,  and  provides  for  the 
rehabilitation  and  partial  restoration  of 
the  nationally  significant  Kelso  Depot. 
Alternative  1  also  best  reflects  the 
expressed  interests  of  the  public  in 
minimizing  development  in  the 
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Preserve  that  would  detract  from  the 
setting  and  sense  of  seff-discovery  and 
adventure  that  currently  exists.  A 
summary  of  the  comparative  analysis  of 
this  alternative  and  others  considered 
with  respect  to  "environmentally 
preferred"  is  detailed  in  the  Record  of 
Decision. 

Basis  for  Decision 

The  selected  GMP  provides  overall 
direction  for  managing  resources, 
facilities  and  development,  and  use  of 
the  Preserve.  The  GMP  presents  a 
logical,  systematic  and  proactive 
approach  to  management  of  the  Preserve 
in  compliance  with  NPS  laws, 
regulations  and  policies.  The  rationale 
for  selection  of  alternative  1  over  the  no- 
action  (alternative  2)  is  based  on  the 
environmental  impacts  that  would  be 
lessened  by  seeking  funds  and 
implementing  activities  identified  in  the 
proposed  plan.  Public  comment  was 
also  considered  in  formulating  the  NPS 
preferred  approach  over  alternative  3;  in 
particular,  funding  of  full  removal  of 
biirros,  implementing  Desert  Tortoise 
and  Mojave  Tui  chub  recovery  actions, 
establishment  of  a  cultural  resource 
protection  program,  and  development  of 
visitor  information  centers  and 
interpretive  media  to  inform  the  public 
on  desert  ecosystems  and  protection 
measures.  In  addition,  a  strategy  is 
outlined  for  the  interim  management  of 
cattle  grazing. 

Protect  and  Enhance  Cultural  and 
Natural  Resources:  The  selected  GMP 
identifies  goals  and  strategies  to 
inventory  and  protect,  where  possible, 
air  quality,  visibility,  night  sky  and 
natural  ambient  sound.  These  resources 
are  key  elements  of  the  desert 
environment  that  are  critical  to  an 
enjoyable  visit  to  the  Preserve.  The  GMP 
strives  to  protect  water  resources  and 
water  rights  by  seeking  to  restore 
damaged  natural  water  sources  and 
protect  groundwater.  The  GMP 
describes  cultural  resource  protection 
and  management  responsibilities,  and 
proposes  to  inventory,  preserve  and 
protect  paleontological,  geological,  cave 
and  soil  resources.  Research  would  be 
encouraged  to  improve  the  means  by 
which  enhanced  protection  could  be 
accomplished.  These  proactive 
strategies  would  also  yield  valuable 
interpretive  and  scientific  data. 

The  GMP  provides  a  more  proactive 
approach  to  perpetuate  native  plant  life 
(such  as  vascular  plants,  ferns,  mosses, 
algae,  fungi,  and  bacteria)  as  critical 
components  of  natural  desert 
ecosystems.  The  GMP  calls  for 
inventory  of  all  native  plants  and 
wildlife,  and  seeks  to  restore  disturbed 
ecosystems,  enhance  habitat  for 


sensitive  species,  eliminate  exotic 
species  where  feasible  and  establish 
monitoring  programs  to  serve  as  early 
warning  systems  for  health  of  the 
system.  Two  key  components  of  the 
natural  resource  protection  strategy 
include  the  complete  removal  of  all  feral 
burros  and  the  adoption  of  threatened 
desert  tortoise  and  endangered  Mojave 
tui  chub  recovery  strategies.  Since  the 
burro  is  an  exotic  species  and  its 
presence  is  inconsistent  with  NPS 
management  policies  and  the  goal  of  a 
native,  self-sustaining  ecosystem,  the 
GMP  would  result  in  fewer  impacts  to 
natural  desert  ecosystems.  The  complete 
fencing  of  Clark  Moimtains  would 
further  control  impacts  to  natural 
resources  from  burros. 

The  GMP  addresses  numerous 
activities  and  strategies  for 
implementing  the  desert  tortoise 
recovery  plan,  and  adopts 
recommendations  of  the  1994  Recovery 
Plan  where  feasible  and  not  inconsistent 
with  the  CDPA.  In  addition,  the  NPS  is 
to  manage  desert  tortoise  habitat  inside 
the  Preserve  according  to  the 
recommendations  of  the  Recovery  Plan 
in  partnership  with  BLM  in  an  identical 
maimer  as  the  BLM's  DWMA-classified 
lands.  All  drivers  of  vehicles  are  to  be 
informed  about  tortoise  presence,  and 
the  need  for  reduced  speeds  in  limited 
areas  or  diuing  spring  rainy  days  when 
tortoises  are  more  likely  to  be  out  on  the 
roads.  It's  anticipated  that  this  approach 
would  result  in  more  compliance  with 
speed  reductions  than  would  universal 
speed  limits  throughout  the  paved  road 
network.  A  coordinated  interagency 
strategy  is  to  be  implemented  desert- 
wide  to  foster  greater  consistency  in 
dealing  with  raven  populations 
throughout  the  area,  potentially 
benefiting  much  more  tortoise  habitat. 
Finally,  under  the  GMP  cattle  grazing 
could  occvu-  in  critical  habitat,  except 
from  March  15  to  Jime  15,  even  in  the 
absence  of  ephemeral  forage,  provided 
perennial  utilization  is  below  30%  (as 
determined  through  annual  monitoring 
protocols).  During  this  period  desert 
tortoise  are  typically  in  their  biurows. 

The  GMP  outlines  interim  standards 
that  must  be  followed  by  ranchers  while 
a  detailed  grazing  management  plan  is 
being  developed  by  the  Preserve.  It  also 
states  the  NPS  preference  to 
permanently  retire  grazing  by  working 
with  third  party  conservation  groups  to 
acquire  permits  from  willing  sellers  and 
donate  them  back  to  the  NPS.  The 
strategy  also  limits  cattle  grazing  in 
desert  tortoise  critical  habitat  whenever 
sufficient  ephemeral  and  perennial 
forage  is  not  present.  The  GMP  provides 
the  greatest  level  of  protection  for  park 
resources  consistent  with  varying 


conflicting  mandates:  to  allow  grazing 
(CDPA);  to  remove  grazing  from  critical 
habitat  (Desert  Tortoise  Recovery  Plan 
recommendation):  and  the  NPS  Organic 
Act  to  *  *  *  conserve  the  scenery  and 
the  natural  and  historic  objects  and  the 
wildlife  therein  *  *  *  unimpaired  for 
the  enjoyment  of  future  generations." 

Enhance  Visitor  Experience:  The  GMP 
provides  for  visitor  use  and  enjoyment 
while  encouraging  opportunities  for 
development  in  gateway  communities. 
The  public  and  advisory  commission 
supported  this  direction  rather  than 
concentrating  new  visitor  support 
facilities  and  ancillary  infrastructure 
inside  the  Preserve.  The  GMP  retains 
existing  facilities,  and  even  improves 
some,  but  would  limit  any  new 
development  in  lieu  of  relying  on 
gateway  cormnunities  for  visitor 
facilities.  The  GMP  sets  forth  the  goal 
that  the  Preserve  remain  a  primitive 
place  of  self-discovery  with  new 
facilities  primarily  in  gateway 
communities,  but  also  calls  for  restoring 
the  Kelso  Depot  to  be  used  as  a  visitor 
center. 

The  GMP  entails  continuing 
recreational  climbing  activity  while 
providing  for  resource  protection  by 
eliminating  the  use  of  power  drills  and 
limiting  the  replacement  of  anchors  in 
wilderness  areas.  This  also  reduces 
visibility  of  climbing  features  by 
imposing  restrictions  on  leaving  of 
climbing  support  apparatus  and 
blending  of  anchors.  The  GMP  protects 
bighorn  sheep  during  lambing  through 
climbing  limits  on  Clark  Mountain  at 
certain  times  of  the  year.  These 
management  actions  would  reduce 
impacts  from  climbing  on  park 
resources  more  than  either  the  no  action 
(under  which  none  of  these  restrictions 
would  occur)  or  optional  approach 
(which  would  allow  power  drill  use 
outside  wilderness  and  would  not  limit 
replacement  of  existing  bolts  and  other 
fixed  anchors).  The  GMP  enhances 
visitor  enjoyment  by  providing  for 
potential  use  of  commercial  guided 
tours  on  the  Mojave  Road  for  visitors 
not  havingan  appropriate  vehicle. 

The  GNff  most  effectively  reconciles 
diverse  public  concerns  relating  to 
hunting  by  regulated  hunting  for  upland 
game  birds  and  big  game  during  their 
established  state  seasons,  and  a  limited 
season  for  small  game,  (cottontails  and 
jackrabbits  only)  consistent  with  desert 
tortoise  recovery  and  the  mission  of  the 
NPS  to  protect  wildlife  for  future 
generations.  Himting  throughout  the 
Preserve  is  retained  for  most  game 
species  under  state  law,  while 
eliminating  non-game  and  furbearer 
(predator)  himting.  The  GMP  more  fully 
achieves  the  intent  of  the  Recovery  Plan 
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with  regard  to  hiinting  in  the  Preserve. 
USFWS  has  determined  that  small  game 
hunting  could  be  allowed,  along  with 
upland  game  birds  and  big  game, 
without  substantially  altering  the 
analysis  of  effects  on  the  desert  tortoise 
in  the  biological  opinion. 

Provide  Effective  Operations:  The 
GMP  emphasizes  maximum  use  of 
existing  structures  and  provides  for 
limited  new  construction  of  facilities 
inside  the  Preserve,  and  proposes  to  use 
existing  and  acquired  structures, 
improving  and  upgrading  them  where 
appropriate.  Housing  obtained  via 
grazing  permit  acquisitions  would  be 
utilized  for  employee  housing  and 
interpretive  facilities  in  order  to  provide 
onsite  maintenance  and  security  of  the 
facilities.  The  GMP  incurs  the  least 
impacts  to  currently  undisturbed  desert 
habitat  and  cultural  landscape  of  the 
park,  while  still  providing  needed 
administrative  facilities. 

In  summary,  the  selected  GMP 
(Alternative  1)  includes  the  most  actions 
that  are  beneficial  to  the  cultural  and 
natural  resources  of  Mojave  and  to  the 
enjoyment  of  the  Preserve.  It  is  also  the 
most  responsive  alternative  to  public 
input  received  during  scoping  and 
alternative  development.  The  one 
exception  is  on  hunting.  Himters 
generally  supported  alternative  2,  while 
a  substantial  niunber  of  other 
commenters  wanted  himting  eliminated 
completely,  an  option  not  represented 
in  the  DEIS  because  of  the  CDPA 
mandate.  A  comparison  of  decision 
rationales  pertaining  to  all  three 
alternatives  is  detailed  in  the  Record  of 
Decision. 

Findings  on  Impairment  of  Park 
Resources  and  Values 

The  MPS  may  not  allow  the 
impairment  of  park  resources  and 
values  imless  directly  and  specifically 
provided  for  by  legislation  or  by  the 
proclamation  establishing  the  park. 
Impairment  that  is  prohibited  by  the 
NPS  Organic  Act  and  the  General 
Authorities  Act  is  an  impact  that  would 
harm  the  integrity  of  park  resources  or 
values,  including  opportimities  that 
otherwise  would  be  present  for 
enjoyment  of  those  resources  or  values 
(NPS  Management  Policies  2001).  This 
policy  does  not  prohibit  impacts  to  park 
resources  and  values.  The  NPS  has  the 
discretion  to  allow  a  limited  degree  of 
impact  when  necessary  and  appropriate 
to  fulfill  the  purposes  of  a  park,  so  long 
as  the  impacts  do  not  constitute 
impairment.  In  the  case  of  the  Preserve, 
it  is  noted  that  hiunan  activity  and  past 
development  have  resulted  in  the 
ongoing  disniption  of  natural  systems 
and  processes  for  many  years. 


The  NPS  has  determined  that 
implementing  Alternative  1  will  not 
constitute  an  impairment  to  the 
Preserve's  resources  and  values.  This 
conclusion  is  based  on  thorough 
analysis  of  the  enviroimiental  impacts 
described  in  the  Revised  Draft  EIS/GMP, 
the  Abbreviated  Final  EIS/GMP,  with 
due  consideration  of  public  and  agency 
comments  and  relevant  research 
(pursuant  to  direction  in  NPS 
Management  Policies,  section  1.4). 
While  the  GMP  may  entail  some  minor 
negative  impacts,  in  all  cases  these 
adverse  impacts  are  the  result  of 
proactive  strategies  intended  to  quickly 
implement  the  NPS  mission,  policies 
and  regulations  in  the  management  of 
the  Preserve.  None  of  the  selected 
actions  would  result  in  impacts  that 
would  impair  the  integrity  of  park 
resources  or  values,  including 
opportunities  that  would  otherwise  be 
present  for  the  enjoyment  of  those 
resources  or  values.  Overall,  the  GMP 
results  in  major  benefits  to  park 
resources  and  values,  opportunities  for 
their  enjoyment,  and  it  does  not  result 
in  their  impairment. 

The  collective  actions  encompassed 
in  Alternative  1  will  serve  as  a  means 
to  manage  the  Preserve  in  a  manner  that 
would  result  in  a  protected  native  desert 
ecosystem  that  functions  without 
interference  from  human  activities, 
while  allowing  visitor  use  and 
Congressionally  mandated  resource 
consumptive  activities.  While  some  of 
these  activities  could  result  in  resource 
impacts  that  seem  contrary  to  the  NPS 
preservation  mission  (e.g.  hunting, 
grazing,  mining).  Congress  specifically 
provides  for  these  activities  in  the 
CDPA,  still  subject  to  other  applicable 
laws  and  regulations.  For  example,  any 
futiu*  mining  operations  would  be 
required  to  undergo  NPS  review  and 
environmental  impact  analysis  under  36 
CFR  Part  9.  Subpart  A.  A  grazing 
management  plan  would  be  developed 
to  manage  cattle  grazing  activities  so 
that  park  resources  are  protected. 
Constructing  wayside  exhibits, 
maintaining  existing  developments,  or 
rehabilitating  Kelso  Depot  could  create 
minor  impacts  on  some  resources 
locally,  but  would  not  result  in 
impairment.  A  summary  of  the 
comparative  analysis  of  this  alternative 
and  others  considered  with  respect  to 
"impairment"  is  detailed  in  the  Record 
of  Decision. 

Measures  To  Minimis  Environmental 
Harm 

The  NPS  has  investigated  all  practical 
means  to  avoid  or  minimize 
environmental  impacts  that  could  result 
from  implementing  the  selected  action. 


The  measures  are  incorporated  into 
Alternative  1,  and  are  addressed  in  both 
the  Revised  Draft  EIS/GMP  and 
Abbreviated  Final  EIS/GMP.  A 
consistent  set  of  desert  tortoise 
mitigation  measures  would  be  applied 
to  actions  that  result  fit)m  this  plan  (see 
Appendix  E  in  Revised  Draft  EIS/GMP). 
Monitoring  and  enforcement  programs 
will  oversee  the  implementation  of 
mitigation  measures.  These  programs 
will  assure  compliance  monitoring; 
biological  and  cultural  resource 
protection;  traffic  management,  noise, 
and  dust  abatement;  noxious  weed 
control;  pollution  prevention  measures; 
visitor  safety  and  education;  and  other 
mitigation  measures.  Mitigation 
measures  will  also  be  applied  to  futvu^ 
actions  that  are  guided  by  this  plan.  In 
addition,  the  NPS  will  conduct 
appropriate  compliance  reviews  (i.e., 
National  Environmental  Policy  Act, 
Endangered  Species  Act,  National 
Historic  Preservation  Act,  Wilderness 
Act,  and  so  forth)  for  all  futm^  actions. 

Background  of  Public  and  Interagency 
Involvement 

Immediately  following  enactment  of 
CDPA  on  October  31,  the  Preserve  had 
no  existing  management  plans  or 
general  "blueprint",  under  which  more 
detailed  activity  or  implementation 
plans  could  occur.  While  not  specific  in 
nature,  the  new  GMP  focuses  on 
purposes  of  the  Preserve,  its  significant 
attributes,  its  mission  in  relation  to  the 
overall  mission  of  the  NPS,  what 
activities  are  appropriate  within  these 
constraints,  and  resource  protection 
strategies.  It  also  provides  guidelines  for 
visitor  use  and  development  of  facilities 
for  visitor  enjoyment  and  administration 
of  the  preserve.  The  goal  of  the  GMP  is 
to  best  manage  the  new  litiit  to  meet  the 
Congressional  intent  as  expressed  in  the 
CDPA  and  the  mission  of  the  NPS.  It 
was  the  stated  intention  of  this 
conservation  planning  effort  to  explore 
only  alternatives  that  would  result  in  an 
implementable  management  plan  for  the 
Preserve.  Alternatives  were  ruled  out  of 
full  consideration  if  they  needed 
legislation  before  they  could  be 
implemented,  are  contrary  to  specific 
Congressional  direction,  were 
inconsistent  with  NPS  regulations  or 
policy,  or  could  be  financially 
infeasible — these  would  not  serve  the 
need  of  creating  an  immediate 
management  plan  for  this  new  unit. 
These  were  among  the  considerations 
weighed  in  developing  the  purpose  and 
need  section  for  the  EIS. 

The  conservation  plaiming  process 
began  in  1995  with  the  selection  of  a 
GMP/EIS  plaiming  team,  which  was 
stationed  at  the  Preserve  headquarters  in 


Barstow.  The  Notice  of  Intent  for  this 
effort  was  published  in  the  Federal 
Register  on  September  5, 1995 
announcing  the  beginning  of  the 
conservation  planning  process.  The 
plaiming  team  conducted  20  public 
scoping  meetings  in  September  1995 
and  April  1997  to  gather  information 
about  public  concerns  and  issues  on 
management  direction  for  the  Preserve 
and  BLM  lands.  In  addition,  a  number 
of  agency  scoping  meetings  were  also 
held.  From  this  data  and  meetings  with 
interested  parties  (such  as  coimty 
departments,  special  interest  groups, 
state  agencies.  Native  American  tribes, 
etc.)  and  discussions  with  NPS  and 
BLM  staff,  proposed  management  plans 
were  developed. 

In  September  1998  the  Mojave 
National  Preserve  Draft  Environmental 
Impact  Statement  and  General 
Management  Plan  was  released  for 
public  review.  Approximately  450 
printed  and  100  CD-ROM  copies  of  the 
Draft  EIS/GMP  were  distributed  for 
review.  The  entire  document  was  also 
posted  on  the  Internet  with  links  from 
the  park's  homepage  and  the  Northern 
and  Eastern  Mojave  planning  page.  A 
notice  of  filing  of  the  Draft  EIS/GMP 
was  published  in  the  Federal  Register 
by  the  Environmental  Protection  Agency 
(EPA)  on  September  11, 1998  (FR 
48727).  Written  comments  were 
accepted  from  September  11, 1998 
through  January  15.  1999,  a  period  of 
127  days.  Eleven  public  meetings  were 
held  in  October  1998  throughout  the 
planning  region  of  southern  California 
and  southern  Nevada.  In  addition,  the 
planning  team  attended  and 
participated  in  numerous  meetings  of 
the  Mojave  Advisory  Commission  to 
obtain  their  feedback,  concerns,  and 
direction  regarding  the  development  of 
the  general  management  plan.  The  NPS 
received  approximately  390  comment 
letters  from  government  agencies,  tribes, 
interest  groups,  and  individuals.  In 
addition,  members  of  environmental 
groups  (National  Parks  and 
Conservation  Association,  The  Sierra 
Club,  and  The  Wilderness  Society)  sent 
in  approximately  1,800  identical 
postcards.  Several  additional  letters  and 
postcards  were  received  after  the  closing 
date  for  public  comments. 

Due  to  the  large  number  of  substantial 
changes  required  as  a  result  of  public 
comment  on  the  1998  Draft  EIS/GMP, 
the  NPS  decided  to  rewrite  the 
document.  In  September  2000,  ^ 
Revised  Draft  Environmental  Impact 
Statement  and  General  Management 
Plan  was  released  for  92  days  of  public 
review.  Responses  to  all  written 
substantive  comments  on  the  1998  Draft 
EIS/GMP  were  addressed  in  a  separately 


bound  report.  The  EPA  published  a 
notice  of  filing  in  the  Federal  Register 
on  September  6,  2000  (FR  54064- 
54065).  Eleven  more  public  meetings  on  . 
the  revised  draft  plan  were  held  in 
southern  California  and  southern 
Nevada  during  October  and  November 

2000.  During  5ie  public  comment 
period,  a  total  of  202  written  comments 
were  received. 

Upon  review  of  public  and  agency 
comments  regarding  the  Revised  EIS/ 
GMP,  it  was  determined  that  no  new 
substantive  issues  were  raised, 
therefore,  the  NPS  decided  to  prepare  an 
Abbreviated  Final  EIS/GMP,  dated  June 

2001.  The  abbreviated  format  for  the 
Final  EIS/GMP  was  used  because  the 
changes  to  the  revised  document  were 
minor  and  confined  primarily  to  factual 
corrections,  which  did  not  modify  the 
analysis.  Use  of  this  format  is  in  accord 
with  regulations  implementing  the  1969 
National  Environmental  Policy  Act  (40 
CFR  1503.4[c]).  This  abbreviated  format 
requires  that  the  material  in  this 
document  be  integrated  with  the 
Revised  Draft  Environmental  Impact 
Statement  and  General  Management 
Plan  to  comprise  a  full  and  complete 
record  of  the  environmental  impact 
analysis,  public  and  agency  comment, 
and  decisionmaking  process. 

Conclusion 

Following  the  signing  of  this  Record 
of  Decision,  the  NPS  will  excerpt  and 
print  the  final  General  Management 
Plan  as  a  stand-alone  document,  which 
can  be  readily  used  by  park  staff  and 
interested  individuals  and  organizations 
as  the  "blueprint"  for  managing  the 
Preserve  over  the  next  10-15  years.  The 
selected  alternative  was  the  agency 
preferred  alternative  and  the 
environmentally  preferred  alternative  as 
documented  in  the  Abbreviated  Final 
Environmental  Impact  Statement  and 
General  Management  Plan,  dated  Jime 
2001.  Persons  desiring  a  copy  of  the 
Presentation  Plan  when  it  becomes 
available,  or  the  complete  Record  of 
Decision  at  this  time,  may  contact  the 
Superintendent,  Mojave  National 
Preserve,  222  E.  Main  St.,  Ste.  202, 
Barstow,  California,  92311. 

September  28,  2001. 
Patricia  L.  Neubacher,, 

Acting  Regional  Director 

[FR  Doc.  02-8700  Filed  4-9-02;  8:45  am) 

BIUJNG  CODE  4310-7»-P 


DEPARTMENT  OF  THE  IffTERIOR 

National  Park  Service 

Rnal  Environmental  impact  Statement/ 
General  Management  Plan,  Mount 
Ranier  National  Parle,  Pierce  and  Lewla 
Counties,  WA;  Notice  of  Approval  of 
Record  of  Decision 

Sununary 

Pursuant  to  §  102(2)(C)  of  thfl  National 
Environmental  Policy  Act  of  1969 
(Public  Law  91-190,  as  amended)  and 
the  regulations  promulgated  by  the 
Council  on  Environmental  Quality  (40 
CFR  part  1505.2),  the  Department  of  the 
Interior,  National  Park  Service  has 
prepared  and  approved  a  Record  of 
Decision  for  the  Final  Environmental 
Impact  Statement/General  Management 
Plan  for  Mount  Rainier  National  Park. 
The  no-action  period  was  initiated 
November  9.  2001,  with  the  U.S. 
Environmental  Protection  Agency's 
Federal  Register  (V66,  N218,  P56673) 
notification  of  the  filing  of  the  Final 
Environmental  Impact  Statement  (FEIS). 

Decision 

As  soon  as  practical  the  National  Park 
Service  will  begin  to  implement  the 
General  Management  Plan  described  as 
the  Preferred  Alternative  (Alternative  2) 
contained  in  the  FEIS,  issued  in  October 
2001.  This  alternative  was  deemed  to  be 
the  "environmentally  preferred" 
alternative,  and  it  was  further 
determined  that  implementation  of  the 
selected  actions  will  not  constitute  an 
impairment  of  park  values  or  resources. 
This  course  of  action  and  two 
alternatives  were  identified  and 
analyzed  in  the  Final  and  Draft 
Environmental  Impact  Statements  (the 
latter  was  distributed  in  November 
2000).  The  full  ranges  of  foreseeable 
environmental  consequences  were 
assessed,  and  appropriate  mitigation 
measures  identified. 

Copies 

Interested  parties  desiring  to  review 
.  the  Record  of  Decision  may  obtain  a 
copy  by  contacting  the  Superintendent, 
Mount  Rainier  National  Park,  Tahoma 
Woods,  Star  Route,  Ashford, 
Washington  98304-9751;  or  via 
telephone  request  at  (360)  589-2211  ext. 
2332. 

Dated:  February  7,  2002. 
lolui  |.  Reynolds, 

Regional  Director,  Pacific  West  Region. 
(PR  Doc.  02-8697  Filed  4-9-02;  8:45  am) 
MLUNQ  CODE  4310-70-P 
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DEPARTMENT  OF  THE  INTERIOR 


authorized  by  Congress  to  provide  Background:  Point  Reyes  National 

technical  and  financial  assistance  for  a       Seashore  is  a  unit  of  the  National  Park 
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DEPARTMENT  OF  THE  INTERIOR 

NatkMMl  Park  Service 

Notica  of  Availability  of  a  Draft 
Envlronmantai  Impact  Statamant  for 
ttw  Nationai  Coal  Harttaga  Area, 
Managemant  Action  Plan 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Availability  of  draft 
environmental  impact  statement  for  the 
National  Coal  Heritage  Area 
Management  Plan. 


SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
announces  the  availability  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  National  Coal  Heritage  Area 
(NCHA)  in  West  Virginia.  The  National 
Coal  Heritage  Area  Act  of  1996  requires 
the  NCHA.  with  guidance  from  the 
National  Park  Service,  to  prepare  a 
management  plan  for  the  heritage  area. 
The  purpose  of  the  Management  Action 
Plan  is  to  (1)  set  forth  the  integrated 
cultural,  historical,  and  land  resource 
management  policies  and  programs  in 
order  to  retain,  enhance,  and  interpret 
the  significant  values  of  the  lands, 
water,  and  structures  of  the  Area.  (2) 
describe  the  guidelines  and  standards 
for  projects  that  involve  preservation, 
restoration,  maintenance,  operations, 
interpretation,  and  promotion  of 
buildings,  structures,  facilities,  and 
sites:  and  (3)  set  forth  the 
responsibilities  of  the  State  of  West 
Virginia,  units  of  local  government, 
nonprofit  entities,  in  order  to  further 
historic  preservation  and  compatible 
economic  revitalization. 

The  study  area,  designated  as  the 
National  Coal  Heritage  Area,  includes 
the  following  eleven  counties  in  the 
southern  region  of  West  Virginia  Boone, 
Cabell,  Fayette,  Logan,  McDowell, 
Mercer.  Mingo,  Raleigh.  Summers. 
Wayne,  and  Wyoming. 

The  National  Park  Service  (NFS) 
maintains  three  park  site»  within  the 
region:  New  River  Gorge  National  River. 
The  Bluestone  National  Scenic  River 
and  the  Gauley  National  Recreation 
Area.  Otherwise  the  majority  of  land  is 
non-federal  and  the  NPS  assumes  a 
management  role  only  within  their  park 
units.  Instead,  conservation, 
interpretation  and  other  activities  are 
managed  by  partnerships  among  federal, 
state,  and  local  governments  and  private 
nonprofit  organizations.  The  national 
heritage  area  is  managed  by  the  State  of 
West  Virginia  Division  of  CiUture  and 
History,  and  Division  of  Tourism.  The 
National  Park  Service  has  been 


authorized  by  Congress  to  provide 
technical  and  financial  assistance  for  a 
limited  period  to  the  state  (up  to  10 
years  from  the  time  of  the  designation 
in  1996). 

DATES:  The  DEIS  will  remain  on  Public 
Review  through  April  30th.  Public 
Meetings  will  be  scheduled  and  notice 
will  be  made  of  the  meeting  through  a 
broad  public  mailing  and  publication  in 
the  local  newspaper. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Samuel.  Project  Leader. 
Philadelphia  Support  Office.  National 
Park  Serve.  U.S.  Custom  House,  200 
Chestnut  Street.  Philadelphia.  PA 
19106,  peter_samuel@nps.gov,  215- 
597-1848. 

(If  you  correspond  using  the  internet,  please 
include  you  name  and  return  address  in  your 
e-mail  message.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for  public 
review.  Individual  respondents  may  request 
that  we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the  extent 
allowable  by  law.  There  also  may  be 
circumstances  in  which  we  would  withhold 
from  the  record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to  withhold 
your  name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of  your 
comment.  However,  we  will  not  consider 
anonymous  comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals  identifying 
themselves  as  representatives  or  officials  of 
organizations  or  businesses,  available  for 
public  inspection  in  their  entirety.) 

Dated:  February  20.  2002. 
Len  Emerson, 

Assistant  Regional  Director,  Northeast 
Region. 
|FR  Doc.  02-8624  Filed  4-9-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Non-Native  Deer  Management  Plan, 
Point  Reyea  National  Seaahore,  Marin 
County,  CA;  Notice  of  Scoping 

SUMMARY:  Notice  is  hereby  given,  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.)  that  public  scoping 
has  been  initiated  for  a  conservation 
planning  and  environmental  impact 
analysis  process  for  preparing  a  non- 
native  deer  management  plan  for  Point 
Reyes  National  Seashore.  The  purpose 
of  the  scoping  process  is  to  elicit  early 
public  comment  regarding  issues  and 
concerns,  a  suitable  range  of  alternatives 
and  appropriate  mitigating  measures, 
and  the  nature  and  extent  of  potential 
environmental  impacts  that  should  be 
addressed. 


Background:  Point  Reyes  National 
Seashore  is  a  unit  of  the  National  Park 
System.  It  was  established  by  Congress 
on  September  13, 1962  "to  save  and 
preserve,  for  the  purpose  of  public 
recreation,  benefit,  and  inspiration,  a 
portion  of  the  diminishing  seashore  of 
the  United  States  that  remains 
undeveloped"  (Pub.  L.  87-657).  Fallow 
deer  (Dama  dama)  and  axis  deer  (Axis 
axis)  from  the  San  Francisco  Zoo  were 
introduced  to  Point  Reyes  in  the  mid 
1940s  prior  to  the  establishment  of  the 
National  Seashore.  They  are  native  to 
Mediterranean  Europe  and  southern 
Asia,  respectively.  Their  populations 
were  controlled  by  hunting  until 
commencement  of  park  management 
operations  by  the  National  Park  Service 
in  1971.  Subsequently,  national  park 
rangers  culled  non-native  deer  in  an 
attempt  to  control  their  populations. 
This  culling  decreased  after  1995.  and 
numbers  of  the  non-native  deer  have 
apparently  increased.  The  native  cervid 
fauna  at  Point  Reyes  Comprises  two 
species,  black-tailed  deer  (Odocoileus 
hemionus  columbianus)  and  tule  elk 
(Cervus  elaphus  nannodes).  The  latter 
was  extirpated  in  the  19th  Century, 
reintroduced  to  the  area  in  1978.  and 
currently  is  the  subject  of  a  program  to 
establish  a  free-ranging  herd  within 
designated  wilderness  area  in  the  park. 

Point  Reyes  National  Seashore  has 
never  formulated  or  published  a 
management  plan  for  the  non-native 
deer  within  its  boundaries.  Large 
population  sizes  of  the  two  species  of 
non-native  deer,  the  ongoing 
management  program  to  re-establish  and 
favor  the  two  native  deer  species,  and 
potential  adverse  effect  of  forage 
competition  with  and  disease 
transmission  from  the  non-native  to  the 
native  deer  necessitate  the  development 
and  implementation  of  a  non-native 
deer  management  plan  for  Point  Reyes 
National  Seashore. 

Comment  Process:  As  noted,  the 
National  Park  Service  will  undertake  an 
environmental  analysis  effort  to  address 
issues  and  alternatives  for  non-native 
deer  management  at  Point  Reyes 
National  Seashore.  At  this  time,  it  has 
not  been  determined  whether  an 
Environmental  Assessment  or 
Environmental  Impact  Statement  will  be 
prepared:  however,  this  scoping  process 
will  aid  in  the  preparation  of  either 
docimient. 

As  the  first  step  in  this  undertaking, 
a  public  scoping  and  information 
meeting  will  be  held  May  4.  2002  at  the 
Dance  Palace  in  Point  Reyes  Station.  For 
those  unable  to  attend  the  meeting,  a 
scoping  document  will  be  available 
through  the  park.  At  this  time  its 
anticipated  diat  the  primary  topics  to  be 


V 


addressed  at  the  public  meeting  include: 
background  information  on  the  non- 
native  deer  management  program:  a 
review  of  relevant  policy  and  law 
affecting  the  non-native  deer 
management  program:  an  assessment  of 
current  non-native  deer  management 
needs:  and  the  identification  of  issues 
and  concerns,  alternative  courses  of 
action  related  to  non-native  deer 
management  in  the  park,  and  potential 
impacts  and  appropriate  mitigation 
strategies.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  provide  comments  or  suggestions. 
Written  conmients  regarding  the  exotic 
deer  management  program  must  be 
postmarked  no  later  than  July  5,  2002. 
To  provide  comments,  inquire  about  the 
scoping  meeting,  or  to  request  a  copy  of 
the  scoping  background  material  and 
provide  comments,  please  contact: 
Superintendent,  Point  Reyes  National 
Seashore;  Attn:  Exotic  Deer 
Management  Plan;  Point  Reyes  Station, 
California  94956;  telephone  (415)  464- 
5102. 

If  individuals  submitting  comments 
request  that  their  name  or/and  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 
prominently  in  the  beginning  of  the 
comments.  There  also  may  be 
circumstances  wherein  the  NPS  will 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  or 
businesses  and  from  persons  identifying 
themselves  as  representatives  or 
officials  of  organizations  and 
businesses:  and,  anonymous  comments 
may  not  be  considered. 

Decision:  The  draft  non-native  deer 
management  plan  and  environmental 
document  are  expected  to  be  available 
for  public  review  in  the  late  fall  of  2002. 
At  this  time  it  is  anticipated  that  the 
final  plan  and  environmental  document 
are  to  be  completed  in  Spring  2003. 
Following  the  conclusion  of  the  scoping 
period  the  determination  of  whether  to 
prepare  an  Environmental  Assessment 
or  Environmental  Impact  Statement  will 
be  made  by  the  Superintendent,  Point 
Reyes  National  Seashore.  Subsequently, 
the  official  responsible  for  approval  of 
either  a  Finding  of  No  Significant 
Impact  or  a  Record  of  Decision  is  the 
Regional  Director,  Pacific  West  Region; 
and  then  the  Superintendent,  Point 
Reyes  National  Seashore  would  be 
responsible  for  implementing  the 
'  approved  management  actions. 


Dated:  January  14,  2002. 
Jolm  ).  Reynolds, 

Regional  Director,  Pacific  West  Region. 
[FR  Doc.  02-8698  Filed  4-9-02;  8:45  am] 
BILLING  CODE  4310-7<M> 

DEPARTMENT  OF  THE  INTERIOR 

Nationai  Park  Service 

Record  of  Decision,  General 
Management  Plan/Visitor  Use  and 
Facilities  Plan  and  Environmental 
Impact  Statement,  Voyageurs  National 
Park,  Minnesota 

AGENCY:  NPS,  Interior. 
SUMMARY:  The  Department  of  the 
Interior,  National  Park  Service  (NPS), 
has  prepared  this  record  of  decision 
(ROD)  on  the  final  environmental 
impact  statement  (EIS)  for  the  general 
management  plan  (GMP)  and  visitor  use 
and  facilities  plan  (VUFP),  Voyageurs 
National  Park  in  Koochiching  and  St. 
Louis  Counties.  Miimesota.  This  ROD  is 
a  statement  of  the  decision  made,  the 
background  of  the  project,  other 
alternatives  considered,  the 
environmentally  preferred  alternative, 
the  basis  for  the  decision,  measures  to 
minimize  environmental  harm,  whether 
any  actions  in  the  plan  constitute  an 
impairment  of  park  resources  and 
values,  and  public  involvement  in  the 
decision  making  process. 

The  Regional  Director,  NPS,  Midwest 
Region  approved  the  ROD  on  January 
18,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Voyageurs  National 
Park,  3131  Highway  53.  International 
Falls,  Minnesota  56649-8904. 
SUPPLEMENTARY  INFORMATION:  The  NPS 
will  implement  a  slightly  modified 
version  of  the  proposed  action  described 
and  analyzed  in  the  draft  EIS.  The 
modifications  made  to  the  proposed 
action  will  either  not  result  in  any 
additional  or  changed  environmental 
impacts  from  those  analyzed  in  the 
draft,  or  will  result  in  impacts  similar  to 
those  reported  in  the  draft  EIS  for 
another  alternative. 

The  selected  alternative,  referred  to  in 
the  final  EIS  as  the  "modified  proposed 
action"  and  in  the  remainder  of  this 
ROD  as  the  GMP  or  "plan,"  contains 
elements  of  alternatives  1,2,  and  3  and 
the  original  proposed  action  as  analyzed 
in  the  draft  EIS,  and  presents  a  balanced 
approach  to  resource  protection  and 
visitor  use.  It  is  also  responsive  to 
public  comments,  many  of  which 
indicated  the  park  should  not 
significantly  change  existing  types  and 
levels  of  recreational  use.  Although  very 
few  changes  to  existing  uses  will  occur. 


the  plan  includes  additional  trails, 
including  one  that  links  the 
communities  of  Kabetogama  and  Ash 
River.  It  will  also  result  in  a  moderate 
increase  in  the  number  of  overnight 
sites  and  new  day  use  and  visitor 
destination  sites.  It  further  anticipates 
an  upper  limit  for  the  number  of 
houseboats  that  may  overnight  in  the 
park  at  one  time.  Houseboat  use  will 
continue  at  existing  levels,  and  could 
increase.  The  specific  number  of 
houseboats  permitted — ^the  park's 
carrying  capacity  for  houseboats  as 
directed  in  16  U.S.C.  la-7(b)(3)— will  be 
determined  in  a  subsequent  houseboat 
management  plan.  That  plan  will  be 
initiated  when  the  number  of  overnight 
houseboats  reaches  60  per  basin.  No 
sooner  than  the  summer  of  2002.  the 
park  will  begin  to  require  a  no-fee.  self- 
registration  permit  for  any  overnight  use 
in  the  park  to  gather  information  to 
guide  future  decisions. 

The  plan  includes  efforts  intended  to 
intensify  natural  resource  protection 
through  research  and  management.  The 
NPS  will  complete  an  inventory  of 
natiu'al  resources  and  develop  a 
comprehensive  inventory,  monitoring 
and  research  program.  A  revised  fire 
management  plan  will  be  developed  to 
support  a  broader  range  of  resource 
management  objectives  and  to 
reestablish  natural  fire  regimes  without 
unduly  reducing  visitation  or  visitor 
enjoyment.  The  park  will  continue  as  it 
does  now.  to  identify,  evaluate  for 
significance,  plan  for.  protect  and  share 
information  about  cultural  resources, 
including  structures,  cultural 
landscapes,  archeological  resources, 
ethnographic  resources  and  collections. 
Historic  properties  that  represent  each 
cultural  resource  theme  and  focus  on 
the  park's  mission,  purpose, 
significance  and  interpretive  themes 
will  be  retained.  A  monitoring  program 
to  determine  visitor  use.  need  for 
resource  protection  and  the  quality  of 
the  visitor  experience  will  be  initiated, 
and  the  information  gathered  from  the 
program  used  for  future,  more  site- 
specific  plaiming. 

Specifics  of  the  Selected  Alternative 

Natural  and  Cultural  Resource 
Management.  The  NPS  intends  to 
implement  the  alternative  identified  as 
"modified  proposed  action"  in  the  final 
GMP/EIS.  This  alternative  will  expand 
and  intensify  natural  resource 
protection  efforts  through  increased 
inventory  and  monitoring  programs, 
partnerships,  and  research.  Resource 
management  plans  will  be  revised  as 
needed  (such  as  the  Wildland  Fire 
Management  Plan  and  the  Lakecountry 
and  Backcountry  Site  Management 
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The  interdisciplinary  team  responded 
to  all  substantive  comments  on  the  draft 


outdoor  recreation,  scientific  study, 
sportfishing,  education,  and 
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Plan)  or  completed.  The  park's  fire 
management  policy  will  support  a 
broader  range  of  resource  management 
objectives,  including  reestablishing 
natural  fire  regimes  without  imduly 
reducing  visitation  or  visitor  enjoyment. 

The  park  will  continue  to  identify, 
evaluate  for  significance,  plan  for, 
protect,  and  share  information  about 
cultural  resources,  including  structures, 
cultural  landscapes,  archeological 
resources,  ethnographic  resources,  and 
collections.  Cultural  resource 
management  will  be  more  proactive 
with  the  development  and 
implementation  of  treatment  plans,  a 
formal  monitoring  program,  and  more 
focused  public  education  efforts.  The 
park  will  retain  historic  properties  that 
represent  each  cultiual  resource  theme 
and  focus  on  the  park's  mission, 
purpose,  significance,  and  interpretive 
themes. 

Visitor  Use  and  Facilities.  A  no-fee, 
self-registration  permit  system  for 
overnight  summer  and  winter  use  will 
be  implemented  no  sooner  than  2002 
(use-and-occupancy  residents  and 
private  landowners  would  be  exempt). 
Permits  will  be  easy  to  obtain  and  will 
not  direct  visitors  to  specific  overnight 
sites.  The  purpose  of  the  system  is  to 
gather  information  about  site  use  and  to 
educate  visitors  about  park  conditions, 
activities,  and  rules.  A  feasibility  study, 
which  will  be  conducted  with  public 
input,  will  be  completed  within  three 
years  to  determine  if  a  more  formal 
overnight  permit  system  is  warranted. 

Also,  the  feasibility  of  implementing 
facility  use  fees  for  camping  and  parking 
will  be  studied.  Entrance  fees  are  not 
proposed.  A  monitoring  program  for 
visitor  experience  and  resource 
protection  will  be  established  and  be 
based  on  information  from  the  no-fee 
pennit  system  and  the  overnight  permit 
feasibility  study. 

Integrated  motorized  and 
nonmotorized  uses,  including  fixed- 
wing  aircraft  (private  and  one 
commercial  pennit)  will  be  allowed  to 
continue  on  the  four  major  lakes  and  the 
seven  designated  interior  lakes.  As  is 
currently  the  case,  orily  nonmotorized 
use  will  be  allowed  on  the  other  interior 
lakes.  No  areas  for  no-wake  boating  will 
be  established. 

The  park  will  initiate  a  houseboat 
management  plan  when  funding  and 
staffing  allow  and  the  no-fee,  self 
registration  permit  information  shows 
overnight  houseboat  use  has  reached  60 
boats  per  basin.  The  plan  will  address 
topics  such  as  commercial  and  private 
houseboat  use,  graywater  management, 
users'  needs  and  desires,  and  the 
appropriate  nimiber  of  houseboats  at 
one  time.  Upon  completion  of  the  plan, 


appropriate  use  limits  may  be 
established. 

The  special  use  zone  near  the 
Kabetogama  resort  community  will  be 
continued,  but  special  events  will 
require  a  permit  and  would  have  to  be 
consistent  with  the  purpose  and 
significance  of  the  park. 

The  park  will  continue  to  provide 
boats  on  interior  lakes;  a  fee  will  be 
charged  beginning  in  the  sxunmer  of 
2002. 

The  selected  alternative  establishes  an 
upper  limit  for  the  number  of  developed 
sites.  Fewer  day  and  overnight  use  sites 
(280-320  total  sites)  will  be  built  than 
called  for  imder  existing  plans.  The 
effects  of  overnight  use  at  undeveloped 
sites  will  be  studied,  and  if  they  are 
found  to  be  damaging  resources  or 
negatively  affecting  other  visitors,  these 
sites  will  be  phased  out  or  other 
strategies  implemented  to  prevent  such 
damage.  Starting  in  the  summer  of  2005. 
fires  will  be  allowed  only  in  metal  fire 
rings  at  developed  sites. 

Visitor  destination  sites  that  featiire 
special  natural  or  cultural  featiues  that 
could  be  interpreted  will  be  developed 
to  enhance  visitors'  appreciation  of  the 
park.  The  park  will  establish  15  to  20 
such  visitor  destination  sites. 

In  cooperation  with  partners,  a 
mainland,  nonmotorized  summer  and 
winter  trail  will  be  developed  between 
the  Kabetogama  Lake  and  Ash  River 
communities,  and  the  feasibility  of 
extending  the  trail  to  Crane  Lake 
studied.  Several  hiking  trails  will  be 
built  on  the  Kabetogama  Peninsula,  and 
some  will  link  to  visitor  destinations. 
Facility  expansion  at  visitor  centers  will 
be  minimized,  and  the  park  will  use 
alternative  methods  such  as  outdoor  and 
temporary  facilities  instead.  Visitor 
information  materials  will  be  expanded. 
A  multi-agency  visitor  center  will  be 
developed  at  Crane  Lake.  Both  the  Rainy 
Lake  visitor  center  and  the  Crane  Lake 
multi-agency  center  will  operate  year- 
round,  while  operational  hours  at  the 
Ash  River  and  Kabetogama  Lake  visitor 
centers  will  be  based  on  demand. 

Interpretation,  Visitor  Services,  and 
Education.  A  more  comprehensive 
interpretive  program  will  be  provided. 
Visitor  services,  resoiut:e  protection, 
and  emergency  response  will  be 
expanded  and  improved  with  increased 
staffing.  A  proposed  educational 
institute  to  provide  special  programs 
and  to  supplement  the  park's 
interpretive  program  will  be  formed 
through  partnerships. 

Pane  Operations,  Facilities,  and 
Partnerships.  Park  operational  facilities 
will  be  improved  through  the 
development  of  a  Namakan  District  plan 
and  expanded  facilities  at  Ash  River. 


Ranger  and  interpretive  operations  will 
be  expanded  into  the  Kabetogama 
Ranger  Station  Historic  District.  The 
park  will  actively  pursue  partnerships 
with  public,  institutional,  and  private 
entities  to  help  protect  resources  and 
provide  for  quality  visitor  experiences 
and  facilities. 


Background  of  the  Project 

The  Planning  Process:  The  planning 
team,  composed  of  NPS  personnel  and 
their  contractors,  began  the  planning 
process  by  first  soliciting  comments 
fr^m  the  public,  agencies  and  interest 
groups  through  newsletters,  meetings 
and  presentations.  Most  of  this  initial 
"scoping"  was  focused  on  issues  facing 
the  park,  or  visions  for  the  park's  future. 
These  issues  and  those  developed  by  the 
planning  team  were  used  in  guiding  the 
appropriate  range  of  alternatives.  In 
addition,  the  team  reviewed  NPS 
policies  and  guidelines;  the  mission, 
purpose  and  significance  statements  for 
Voyageurs;  existing  plans  completed  for 
the  park;  enabling  and  subsequent 
legislation  for  the  park  and  any  other 
relevant  laws  and  regulations  in 
defining  constraints  on  the  range  of 
alternatives. 

Each  of  the  alternatives  was 
developed  to  respond  to  public  desires 
and  concerns,  to  support  the  park's 
mission,  piupose  and  significance,  and 
to  avoid  unacceptable  impacts  to 
resources.  Since  the  majority  of 
commentors  indicated  during  the 
scoping  phase  they  like  the  way  the 
park  is  currently  managed  and  do  not 
feel  any  major  changes  are  needed,  all 
of  the  action  alternatives  reflect  this 
philosophy. 

No  action,  or  baseline  conditions,  is 
an  alternative  that  the  National 
Environmental  Policy  Act  requires 
agencies  to  develop  and  analyze  in 
environmental  dociiments.  The  team 
also  initially  developed  two  action 
alternatives  for  public  review. 
Alternative  2  (alternative  1  is  no  action) 
would  focus  on  resource  preservation, 
partnerships  and  balanced  use. 
Alternative  3  would  emphasize  a  wide 
variety  of  visitor  experiences  and 
recreational  opportimities.  This  package 
was  released  for  public  review  and 
comment  in  May  1999.  The  input 
received  was  used  to  craft  a  draft 
proposed  action  and  to  refine  the  other 
two  action  alternatives  for  analysis  in 
the  draft  EIS.  The  official  release  of  this 
draft  GMP/EIS  and  its  required  60-day 
public  review  began  Jiuie  23,  2000  with 
a  notice  in  the  Federal  Register. 
Included  in  this  document  was  the  draft 
"visitor  use  and  facilities  plan,"  which 
includes  proposals  identical  to  the 
proposed  action  in  the  GMP/EIS. 
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The  interdisciplinary  team  responded 
to  all  substantive  comments  on  the  draft 
GMP/EIS,  and  changed  the  text  of  the 
GMP/EIS  as  necessary.  It  also  reviewed 
all  elements  of  the  draft  proposed  action 
to  determine  whether  any  changes  were 
warranted  either  as  a  result  of  public 
comments  or  additional  information. 
Several  small  changes  were  made.  For 
example,  a  no-fee,  self-registration 
permit  system  for  overnight  use  was 
added;  the  60  houseboat  per  basin  limit 
in  the  selected  alternative  was  changed 
to  allow  for  the  development  of  a 
houseboat  management  plan  when 
overnight  use  reaches  60  per  basin;  no 
day  use  will  be  allowed  at  houseboat 
sites;  no  entrance  fees  will  be 
implemented  or  studied  in  the 
feasibility  study;  and  uses  of  the  park 
for  special  events  would  necessarily  be 
consistent  with  the  purpose  and 
significance  of  the  park.  The  selected 
alternative  would  not  result  in  more 
than  negligible  or  minor  differences  in 
impacts  from  those  analyzed  in  the  draft 
EIS. 

Responses  to  substantive  comments 
were  organized  by  issue  or  topic  and 
similar  or  identical  comments  were 
combined.  These  responses  were 
indexed  both  by  author  and  by  topic 
and  answered  in  a  separate  volume 
(volume  2)  of  the  final  GMP/EIS.  These 
letters  were  also  reprinted  in  this  same 
volume.  Volume  1  is  the  corrected  and 
updated  version  of  information  released 
as  the  draft  GMP/EIS.  The  frill  final 
GMP/EIS  was  released  to  the  public  for 
a  30-day  waiting  period  beginning 
October  12,  2001.  Thirty-nine  comments 
were  received.  No  new  issues  or 
questions  were  raised  in  public 
comments  on  the  final  GMP/EIS. 

Purpose  and  Need  for  Action 

Park  Mission,  Legislative  Purpose, 
and  Key  Mission  Goals:  As  part  of  the 
compliance  requirements  with  the 
Government  Performance  and  Results 
Act  (Act)  of  1993,  the  NPS  developed  a 
legislative  mission  statement  for  each 
unit  of  the  national  park  system.  The 
Act  also  requires  a  purpose  statement 
and  mission  goals  be  developed.  These 
were  developed  in  consultation  with  the 
public,  the  Minnesota  State  Historic 
Preservation  Office,  the  Minnesota 
Environmental  Protection  Agency,  other 
interested  agencies  and  oreanizations. 

The  mission  statement  tor  Voyageurs 
National  Park  is  as  follows: 

Voyageurs  National  Park  preserves  the 
landscapes  and  scenic  waterways  that 
shaped  the  route  of  the  North  American 
fur  traders  and  defined  the  border 
between  the  United  States  and  Canada. 
The  park  and  its  diverse  resources 
provide  outstanding  opportilnities  for 


outdoor  recreation,  scientific  study, 
sportfishing,  education,  and 
appreciation  of  the  northwoods  lake 
coimtry  setting. 

The  purposes  of  Voyageurs  National 
Park,  according  to  its  legislation,  are  as 
follows: 

Preserve  the  scenery,  geologic 
conditions,  and  interconnected 
waterways  within  the  park  for  the 
inspiration  and  enjoyment  of  people 
now  and  in  the  future. 

Commemorate  the  voyageurs'  routes 
and  fur  trade  with  the  Native  peoples  of 
the  north,  which  contributed 
significantly  to  the  opening  of 
northwestern  North  America  to 
European  settlement. 

Preserve,  in  an  unimpaired  condition, 
the  ecological  processes,  biological  and 
cultural  diversity,  and  history  of  the 
northwoods  lakecountry  border  we 
share  with  Canada. 

Provide  opportunities  for  people  to 
experience,  understand,  and  treasure 
the  lakecountry  landscape — its  clean  air 
and  water,  forests,  islands,  wetlands, 
and  wildlife — in  a  manner  that  is 
compatible  with  the  preservation  of 
park  values  and  resources. 

The  mission  goals  are  desired  future 
conditions  for  the  park.  These 
statements  describe  what  the  park 
should  be  like  and  how  it  should  be 
managed  over  the  next  20  years  to 
achieve  these  conditions.  "The  key 
mission  goals  are: 

Voyageurs  is  restored  and  protected  in 
a  manner  that  allows  natural  processes, 
functions,  cycles,  and  biota  to  be 
maintained  in  perpetuity.  An  adaptive, 
ecosystem-based  approach  to  resource 
preservation  has  been  implemented, 
with  essential  data  and  tools  to  support 
a  scientifically  based  management 
program. 

The  park's  wilderness  resources, 
values,  and  characteristics  are 
unimpaired,  and  its  suitability  for 
wilderness  designation  remain 
undiminished. 

Voyageurs'  cultural  resources, 
including  archeological  sites,  historic 
structures,  ethnographic  resources, 
cultural  landscapes,  and  historic  objects 
that  offer  evidence  of  the  long-term 
human  relationship  with  the 
environment  are  preserved. 

Visitors  continue  to  find  a  diversity  of 
quality  opportunities  in  Voyageurs, 
idlowing  each  person  to  enjoy  the  park 
in  a  safe  and  respectful  manner,  with 
only  minimal  conflicts  between  visitors. 

Visitors  to  Voyageurs  National  Park 
have  many  opportunities  to  experience 
soUtude  and  tranquillity,  to  appreciate 
the  expansive  and  undeveloped 
lakeshore  and  wetlands,  and  to  see  and 


enjoy  the  abundance  and  diversity  of 
native  plants  and  wildlife. 

The  park  is  nationally  and 
internationally  recognized  for  its  unique 
educational  opportunities  both  at  the 
park  and  through  communications 
technologies. 

Visitor  experiences  are  enhanced  by  a 
unified  partnership  between  the  park, 
park  concessionaires  and  incidental 
business  pennit  holders,  and  adjacent 
private  and  public  entities  who 
understand  and  appreciate  the 
significance  of  the  park  and  its 
surrounding  lands  and  people. 

The  Need  for  a  New  GMP 

The  park's  current  Master  Plan,  which 
was  approved  in  1980^  is  no  longer 
adequate  to  address  the  policy  and 
operatioucd  issues  now  facing  Voyageurs 
National  Park.  While  the  Master  Plan 
guided  the  NPS's  initial  efforts  in 
managing  the  park,  conditions  have 
changed  over  the  last  20  years,  and  that 
plan  does  not  provide  sufficient 
direction  for  protecting  natural  and 
cultural  resources  or  providing  for 
visitor  use.  The  purpose  of  this  final 
GMP/EIS  and  VUFP  is  to  set  forth  a 
basic  management  philosophy  for 
Voyageurs  National  Park  and  to  provide 
a  framework  for  future  decision  making 
for  the  next  15  to  20  years. 

This  project  is  imique  because  it  also 
includes  a  VUFP,  in  addition  to  the 
GMP  for  Voyageurs  National  Park.  In 
1983  Congress  passed  legislation 
directing  the  park  to  complete  a  VUFP, 
but  the  directive  was  never  funded.  In 
1996-97  a  Federal  mediation  process 
was  conducted  to  address  numerous 
issues  about  visitor  use  and  ■ 

management  of  the  park.  As  a  result  of 
this  process,  the  mediation  panel 
recommended  the  VUFP  could  be 
accomplished  through  the  NPS's  GMP 
process.  Therefore,  the  VL'FP  has  been 
developed  in  conjunction  with  the  final 
GMP/EIS.  The  VUFP  addresses  the  same 
visitor  facilities  and  uses  in  the  park 
outlined  in  the  selected  alternative,  plus 
it  takes  a  more  comprehensive  look  at 
the  Voyageurs  region  related  to  tourism, 
surrounding  visitor  use  and  facilities, 
and  opportunities  for  working  with 
others  outside  the  park.  Since  the  VUFP 
proposes  the  same  actions  as  the 
selected  alternative,  the  environmental 
consequences,  including  cumulative 
impacts  and  impairment,  are  identical. 

Other  Alternatives  Considered 

The  team  analyzed  four  alternatives, 
including  the  no  action  alternative. 
which  would  continue  the 
implementation  of  existing  plans  and 
policies.  In  each  alternative,  the  park 
was  divided  into  specific  management 
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areas.  Land  management  areas  include  a 
developed  area,  a  lakecountry  area,  a 
backcountry  trail  area,  and  a  primitive 
area.  Water  management  areas  include 
an  integrated  use  area,  a  nonmotorized 
use  area,  and  in  alternative  2,  a  no- wake 
water  area.  Each  management  area  had 
a  specific  set  of  desired  resource 
conditions  and  visitor  experiences 
associated  with  it.  The  management 
areas  were  applied  to  the  entire  area  of 
the  park,  but  ihe  locations  and  extent  of 
each  management  area  depended  on  the 
particular  emphasis  of  an  alternative. 
For  example,  one  alternative 
emphasized  more  resource  preservation 
wiUi  fewer  developed  facilities  for 
visitor  use,  while  another  emphasizes 
the  development  of  more  visitor 
facilities. 

In  all  management  areas  and 
alternatives,  motorized  uses  include  the 
use  of  motorboats,  electric  motors, 
planes  (fixed-wing  aircraft),  houseboats, 
and  snowmobiles.  Nonmotorized  uses 
include  canoeing,  kayaking, 
paddleboating,  rowboating,  sailboating, 
skiing,  snowshoeing,  and  hiking.  In  all 
alternatives,  the  four  major  lakes  remain 
open  for  motorized  uses. 

Ahemative  1:  Present  Course  of  Action 
(No  Action) 

Natural  and  Cultural  Resource 
Management.  Under  this  alternative  the 
NFS  would  continue  to  manage  the  park 
to  protect  natural  and  cultural  resources 
in  accordance  with  approved  current 
plans  and  NFS  policies  as  allowed  by 
staffing  and  funding.  Some,  but  not  all, 
of  the  park's  historic  properties  would 
be  preserved. 

Visitor  Use  and  Facilities.  A  no-fee 
permit  for  all  overnight  use  would  be 
required.  Only  limited  visitor  use 
monitoring  would  occur. 

The  four  major  lakes  would  continue 
to  have  integrated  use  (motorized  and 
nonmotorized);  motorized  use  would 
continue  on  seven  interior  lakes 
(Locator,  War  Club,  Quill,  Loiten, 
Shoepack,  Little  Trout,  and  Mukooda). 
The  number  of  houseboats  could 
.  increase  without  limitations.  The 
special  use  zone  would  remain,  but 
snowmobile  "radar  runs"  would 
continue  to  be  illegal.  All  other 
management  areas  would  be  the  same  as 
now. 

Day  and  overnight  sites  would 
continue  to  be  built  to  meet  the 
development  criteria  outlined  in  the 
approved  1988  Lakecountry  and 
Backcountry  Site  Management  Plan 
(about  400  sites  total).  The  use  of 
undeveloped  sites  would  continue. 
Summer  hiking  trails  would  continue  to 
be  built  as  shown  in  the  final  EIS  for  a 
Wilderness  Recommendation  (1992), 
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with  numerous  small  loops  plus 
linkages  to  Peninsula  destinations.  No 
changes  would  be  made  to  the  existing 
winter  trail  system. 

Existing  visitor  facilities  would  be 
retained;  year-round  visitor  interpretive 
services  would  be  offered  at  the  Rainy 
Lake  visitor  center;  and  seasonal 
services  would  be  provided  at  the  Ash 
River  and  Kabetogama  Lake  visitor 
centers. 

Interpretation,  Visitor  Services,  and 
Education.  Visitor  contact,  resource 
protection,  monitoring,  and  emergency 
services  would  remain  limited,  with 
heavy  dependence  on  established 
partnerships. 

Park  Operations.  Facilities,  and 
Partnerships.  Park  operations  would 
continue  in  current  areas  with  a  limited 
preventive  maintenance  program  and  a 
strong  dependence  on  volimteers. 
Existing  partnerships  would  continue; 
however,  only  limited  partnerships 
would  continue  related  to  fishery  and 
wildlife  management  and  for  cultural 
resource  preservation  involving 
educational,  institutional,  or  private 
entities. 

Alternative  2:  Resource  Preservation, 
Partnerships,  Balanced  Uses 

Natural  and  Cultural  Resource 
Management.  Under  alternative  2 
natural  and  cultural  resource  protection 
would  be  similar  to  the  selected 
alternative.  However,  natural  fire 
regimes  would  be  reestablished  to  the 
greatest  extent  possible,  even  if  it 
caused  temporary  inconveniences  to 
visitors  or  a  temporary  reduction  in 
visitor  enjoyment.  For  cultural  resources 
a  greater  number  of  historic  properties 
would  be  preserved,  and  fewer  sites 
would  be  designated  as  visitor 
destinations. 

Visitor  Use  and  Facilities.  Entry/user 
fees  and  an  overnight  permit  system 
with  an  educational  component  would 
be  implemented.  A  visitor  experience 
and  resource  monitoring  program  would 
be  established,  the  same  as  the  selected 
alternative. 

A  houseboat  permit  system  would  be 
developed,  with  a  total  of  50  overnight 
houseboats  allowed  per  basin  (40 
commercial  and  10  private  houseboats), 
for  a  park  total  of  100.  No-wake  boating 
areas  would  be  designated  in  bays  on 
the  four  major  lakes.  Commercial  fixed- 
wing  aircraft  use  would  be  stopped  in 
the  park,  and  private  fixed-wing  aircraft 
use  and  the  use  of  motors  would  be 
prohibited  on  all  interior  lakes  Except 
Mukooda  Lake.  Boat  rentals  on 
Mukooda  Lake  would  be  discontinued. 
The  special  use  zone  would  be 
discontinued. 


Fewer  day  and  overnight  sites  would 
be  buih  (250-275  total  sites)  than  in  any 
other  alternative,  and  no  overnight  use 
at  undeveloped  sites  would  be  allowed. 
Day  use  at  overnight  sites  would  be 
discontinued.  Fires  would  be  allowed 
only  in  metal  fire  rings  at  developed 
sites.  Between  10  and  15  visitor 
destinations,  with  interpretive  and  day 
use  facilities,  would  be  developed. 

The  proposed  Kabetogama-Ash  River 
trail  would  be  developed  as  described 
for  the  selected  alternative,  but  no 
additional  trails  would  be  added  to  the 
existing  trail  system  on  the  Kabetogama 
Peninsula.  A  multi-agency  visitor  center 
at  Crane  Lake  and  an  educational 
institute  would  be  developed  (the  same 
as  the  selected  alternative).  All  visitor 
centers  would  operate  year-round. 

Interpretation,  Visitor  Services,  and 
Education.  Interpretive  programs, 
visitor  contact,  resource  protection,  and 
emergency  response  would  be 
expanded,  as  described  for  the  selected 
alternative.  Under  alternative  2, 
however,  concession  boat  rentals  would 
be  eliminated  at  Mukooda  Lake. 

Park  Operations,  Facilities,  and 
Partnerships.  Park  operation  facilities 
and  partnerships  would  be  the  same  as 
described  for  the  selected  alternative. 

Alternative  3:  Emphasis  on  Visitor 
Experience  and  Opportunities 

Natural  and  Cultural  Resource 
Management.  Alternative  3  would  build 
on  and  incorporate  many  of  the  natural 
and  cultural  resource  elements  from  the 
selected  alternative  and  most  of  the 
visitor  use  and  facility  measures 
identified  in  alternative  1.  This 
alternative  would  be  the  most  aggressive 
in  developing  visitor  facilities,  yet  it 
would  also  enhance  resource 
preservation  efforts  to  ensvu*  a  quality 
visitor  experience.  Except  for  minor 
changes,  natural  resource  preservation 
would  be  the  same  as  the  selected 
alternative.  For  example,  natural  fire 
regimes  would  be  reestablished  only 
when  it  would  not  reduce  visitor 
enjoyment  or  visitor  use.  Cultural 
resource  actions  would  be  similar  to 
alternative  1,  except  that  visitor 
facilities  and  interpretation  would  be 
provided  at  more  properties. 

Visitor  Use  and  Facilities.  A  study 
would  be  completed  to  determine  the 
feasibility  of  an  entry/user  fee  system. 
The  system  would  only  be  implemented 
if  needed  to  offset  park  operations  costs. 
An  overnight  permit/reservation  system 
with  an  educational  component  would 
be  implemented;  however,  some  sites 
would  be  retained  for  first-come,  first- 
served  use.  Houseboaters  would  not  be 
required  to  make  reservations,  but 
would  need  overnight  permits. 
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resources.  Visitor  experiences  will  be  related  resource  impacts.  Park  staH  will 
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A  houseboat  permit  system  would  be 
implemented,  and  a  total  of  70 
overnight  houseboats  per  basin  would 
be  allowed  (60  commercial  and  10 
private  houseboats),  for  a  park  total  of 
140.  The  number  of  houseboats  allowed 
under  this  alternative  would  be  greater 
than  under  alternative  2  or  the  selected 
alternative.  The  four  major  lakes  and  all 
interior  lakes  would  be  managed  the 
same  as  alternative  1,  except  that 
expanded  commercial  fixed-wing 
aircraft  use  would  be  allowed  on 
Kabetogama  Lake. 

The  number  of  day  and  overnight 
sites  would  be  the  same  as  alternative  1 
(about  400  total  sites);  however,  the 
distribution  of  sites  would  be  different. 
There  would  be  fewer  tent  sites,  more 
small  campgrounds,  more  houseboat 
sites,  and  more  day  use  destination  sites 
than  uiider  alternative  1.  There  would 
be  more  of  all  types  of  sites  than  imder 
the  selected  alternative  (day  use  sites 
excepted)  or  alternative  2.  Day  use  with 
fires  would  only  be  allowed  at 
developed  day  use  sites;  day  use 
without  fires  could  occur  at 
undeveloped  sites,  and  day  use  would 
not  be  allowed  at  overnight  sites.  No 
tent  camping  would  be  allowed  at 
undeveloped  sites;  however, 
houseboaters  could  moor  at  developed 
or  undeveloped  sites  for  the  night.  From 
15  to  20  visitor  destinations  would  be 
developed  (the  same  as  the  selected 
alternative). 

All  summer  and  winter  trails  outlined 
in  alternative  1  and  the  selected 
alternative  would  be  developed  under 
this  alternative.  Visitor  center  expansion 
would  be  the  same  as  the  selected 
alternative,  plus  an  environmental 
education  facility  would  be  considered 
at  the  Ash  River  visitor  center.  At  the 
Kabetogama  Lake  visitor  center  the 
historic  structures  would  be  used  for 
visitor  education  and  interpretation,  the 
same  as  the  selected  alternative; 
additional  space  for  interpretation  and 
rangers  would  also  be  considered.  Year- 
round  operations  would  be  provided  at 
all  visitor  centers  (the  same  as 
alternative  2),  plus  the  Crane  Lake 
visitor  center  would  be  developed. 

Interpretation,  Visitor  Services,  and 
Education.  Interpretive  programs, 
visitor  contact,  resource  protection,  and 
emergency  response  would  be 
expanded,  as  described  for  the  selected 
alternative. 

Park  Operations,  Facilities,  and 
Partnerships.  At  Ash  River  facilities  for 
park  operations  would  be  expanded  the 
most  of  any  alternative.  Partnership 
development  would  be  the  same  as  the 
selected  alternative. 


Environmentally  Preferred  Alternative 

The  environmentally  preferred 
alternative  is  defined  by  the  Council  on 
Environmental  Quality  as  the  alternative 
that  best  meets  the  criteria  or  objectives 
set  out  in  section  101  of  the  National 
Environmental  Policy  Act.  The  Coimcil 
on  Environmental  Quality  interprets 
these  criteria  as  meaning  the  alternative 
that"*  *  *  causes  the  least  damage  to 
the  biological  and  physical  environment 
and  best  protects,  preserves  and 
enhances  historic,  cultural  and  natural 
resources."  The  NPS  is  not  obliged  to 
select  the  environmentally  preferred 
alternative,  but  is  required  to  identify  it 
in  the  ROD.  The  planning  team  has 
identified  alternative  2  as 
environmentally  preferred. 

Specific  actions  in  this  alternative  are 
expected  to  result  in  benefits  for 
resources  relative  to  the  other 
alternatives  include  the  restriction  of 
overnight  tent  campers  and 
houseboaters  to  developed  sites  only, 
build  out  of  the  fewest  developed  sites 
of  any  alternative;  and  prohibiting 
motorized  use  on  all  interior  lakes 
except  Mukooda.  These  actions  would 
help  vegetation,  wildlife,  water  quality, 
air  quality,  species  of  special  concern, 
soils,  and  archeological  resources. 

Parkwide  natural  and  cultural 
resource  management  policies  that  are 
part  of  alternative  2  would  also  result  in 
the  greatest  benefits  of  all  alternatives  to 
resources  in  the  park.  These  include 
vegetation  and  fire  management  policies 
geared  toward  reestablishing  natural  fire 
regimes  to  the  greatest  extent  possible, 
maximum  preservation  of  historic 
structures,  and  a  focus  on  completing 
cultural  landscape  descriptions. 

Basis  for  Decision 

The  selected  alternative  (or  plan)  was 
chosen  because  it  provides  the  most 
desirable  combination  of  resource 
preservation,  visitor  interpretation  and 
experience,  and  cost  effectiveness 
among  the  alternatives  considered.  It  is 
most  responsive  to  the  legislative 
mission,  purpose,  and  mission  goals  of 
Voyageurs  National  Park  as  stated  above 
under  "Background."  It  also  best 
addresses  the  issues  identified  during 
public  scoping  but  contihues  to  protect 
important  park  resources  and  values. 

Public  comments  gathered  during 
scoping  and  the  review  of  the  draft 
GMP/EIS  were  used  extensively  by  the 
team  in  defining  and  revising  the 
proposed  action.  The  majority  of  the 
comments  indicated  visitors  wanted  the 
park  to  offer  a  broad  diversity  of  visitor 
experiences  while  at  the  same  time 
providing  ample  opportunities  to 
experience  solitude  and  tranquility. 


While  most  comments  indicated  visitors 
wanted  to  retain  much  of  the  existing 
visitor  experience,  they  also  requested 
additional  day  and  overnight  sites, 
trails,  visitor  destinations  and 
interpretive  and  educational  facilities 
and  services.  Many  people  indicated  a 
concern  that  the  park  not  become 
overdeveloped,  and  stated  the  level  of 
development  in  alternative  1  (no  action, 
or  implementing  existing  plans)  was  too 
extreme.  At  the  same  time,  many  public 
comments  indicated  that  alternative  2 
was  too  restrictive  and  did  not  develop 
an  adequate  number  of  facilities  or 
provide  a  broad  enough  diversity  of 
visitor  experiences.  The  visitor  uses  and 
experiences  are  greater  and  more 
diverse  than  in  alternative  2,  yet  less 
intensive  and/or  more  restrictive  than 
alternative  1.  Where  the  team  was 
unable  to  determine  with  accuracy 
whether  greater  or  lesser  visitor  use  was 
appropriate,  it  spelled  out  additional 
data  gathering  and  planning  efforts  the 
park  would  undertake  before  making 
these  decisions.  No  actions  in  the  plan 
will  impair  or  diminish  the  park's 
suitability  for  wilderness  designation. 

Specifically,  the  plan  will  result  in 
more  day  and  overnight  sites  than  had 
alternative  2  been  selected  (a  maximum 
of  275  in  alternative  2  verses  320  in  the 
plan),  but  fewer  than  alternative  1  (-400 
sites).  It  will  also  result  in  3  more  group 
campsites  than  alternative  2,  but  1  fewer 
than  alternative  1.  At-large  camping  in 
primitive  areas  for  groups  of  up  to  6 
people  would  be  allowed;  no  group 
limit  is  imposed  in  alternative  1,  and  at- 
large  camping  is  prohibited  in 
alternative  2.  Overnight  use  of 
undeveloped  sites  will  continue  to  be 
allowed,  but  the  park  will  initiate  a 
monitoring  program  to  determine 
whether  traditional  use  has  caused 
uaiacceptable  resource  damage,  and  will . 
consider  closing  imdeveloped  sites  if 
this  is  the  case. 

Unless  the  proposed  houseboat 
management  plan  shows  otherwise, 
more  houseboats  will  be  permitted  in 
the  selected  alternative  than  alternative 
2,  but  fewer  will  be  allowed  than  in 
alternative  1  (100  houseboats  per  basin 
in  alternative  2, 120  interim  permits  at 
one  time  in  the  plan  and  unlimited  use 
in  alternative  1). 

Since  the  plan  will  result  in  the  vast 
majority  of  the  lakecountry  area  being 
developed  at  a  moderate  to  low  density, 
most  visitors  will  have  the  opportunity 
to  stay  in  an  area  that  will  feel  well 
separated  from  other  users.  Alternative 
1  would  have  meant  many  more  miles 
of  moderate  to  high-density  zoning.  A 
reduction  in  the  maximum  group  party 
size  from  72  in  alternative  1  to  30  will 
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cultural  resource.  Wetlands  would  be  identified  and 


Wildlife  Service  (FWS).  However, 
implementation  of  the  plan  may  involve 
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also  help  ensure  visitors  have  a  tranquil 
experience. 

Rather  than  removing  the  "Boats  on 
Interior  Lakes  program"  (BOIL)  as 
identified  in  alternative  2,  the  plan  will 
continue  to  provide  boats  to  visitors  on 
several  interior  lakes,  however  a  fee  will 
be  required  to  encourage  visitor 
responsibility  for  the  boats.  In 
comparison  to  alternative  2,  the  plan 
will  allow  more  interior  lakes  to  remain 
open  to  integrated  use  (same  as 
alternative  1);  a  few  more  visitor 
destinations  to  the  park's  natiiral  and 
cultural  resources  will  be  provided; 
several  additional  trails  will  be 
developed;  and  either  bike  lanes  or 
separate  bike  paths  will  be  provided  to 
park  visitor  centers.  In  the  plan,  the 
continued  integrated  use  of  seven 
designated  interior  lakes  will  allow 
diverse  opportimities  for  visitors  to 
experience  several  different  backcountry 
areas  and  will  not  be  as  restrictive  as 
alternative  2.  Trail  system  expansion,  as 
identified  in  the  plan,  will  afford  much 
greater  opportunities  for  summer  and 
winter  access  to  the  backcoimtry  than 
alternative  2,  improve  linkages  to  park 
destinations  and  broader  visitor 
exposure  to  park  amenities.  These 
diverse  trails  will  provide  access  from 
water  and  land.  Rather  than  removing 
the  special  use  zone,  as  shown  in 
alternative  2,  uses  in  this  zone  will 
continue  to  be  allowed  when  they  have 
a  meaningful  association  between  the 
park  area  and  the  event,  and  the  event 
contributes  to  visitor  understanding  of 
the  significance  of  the  park  area.  In 
simmiary,  the  plan  will  provide  visitors 
with  diverse  opportunities  to  utilize  the 
park  during  the  day  and  overnight  while 
having  a  tranquil  experience  in  a  natural 
setting.  The  plan  allows  visitors  to  enjoy 
the  park  in  a  safe  and  respectful 
manner,  with  only  minimal  conflicts 
between  users. 

Interpretive  opportunities  will  be 
significantly  enhanced.  Seasons  and 
hours  of  operation  at  visitor  centers  will 
be  expanded  (as  needed)  and  a  new 
multi-agency  visitor  center  will  be 
developed  at  Crane  Lake,  which  is  one 
of  the  largest  visitor  entry  areas  to  the 
park  and  adjacent  regional  recreational 
areas.  The  development  of  an 
educational  institute  through  partnering 
with  other  entities  will  encourage 
diverse  visitation,  research,  education, 
and  park  programming.  The  institute 
will  likely  help  expand  recognition  of 
the  park  and  provide  programs  for  a 
wide  diversity  of  people  and  age  groups 
throughout  the  nation.  Developing  a 
comprehensive  interpretive  plan 
focusing  on  the  park's  mission,  purpose, 
and  significance  to  a  greater  depth  will 
help  ensure  interpretive  programs  foster 


in  visitors  a  greater  appreciation  of  park 
resources.  Visitor  experiences  will  be 
enhanced  through  opportimities  to 
navigate  and  understand  historic  trade 
routes  and  to  participate  in  programs 
that  focus  on  the  history  of  the 
voyageurs.  This  will  help  focus  park 
recreation  on  one  of  the  most  important 
reasons  for  the  establishment  of 
Voyageurs  as  a  national  park.  The 
expansion  of  educational  and  outreach 
programs  and  the  development  of  new 
ciuricula  and  new  communication 
technologies  will  help  increase  visitor 
participation. 

An  increased  focus  on  strengthening 
partnerships  will  improve 
communication  between  the  MPS  and 
others  for  the  protection  of  resources 
and  the  development  of  visitor  services. 
Closer  cooperation  with  the  Minnesota 
Department  of  Natural  Resources  and 
the  Ontario  Ministry  of  Natural 
Resources  and  the  development  of  a 
joint  fisheries  management  plan  will 
facilitate  unified  management  actions 
and  enhance  the  park's  natural  fisheries. 
The  pursuit  of  additional  partnerships 
for  cultural  resources  will  increase  the 
means  and  nimiber  of  people  available 
to  conduct  treatment  and  maintenance 
actions,  as  well  as  develop  sites  for 
visitor  use.  Support  of  cooperative 
agencies  and  partnerships  for  visitor 
safety  will  reduce  emergency  response 
times,  provide  increased  patrol  for 
everyday  activities,  help  increase  a 
sense  of  safety  for  park  visitors,  and 
protect  resources.  Active  NPS 
participation  in  and  support  of  other 
agencies'  and  organizations'  planning, 
zoning,  and  land  use  activities  will  help 
protect  park  viewsheds  and  other  values 
that  affect  visitor  experiences. 

The  plan  will  also  improve  resource 
preservation  and  protection,  and  many 
of  these  preservation  actions  are  the 
same  as  those  spelled  out  in  alternative 
2.  However,  the  plan  adopts  a  more 
cautious  approach  to  decision-making 
until  reliable  data  clearly  justify  it,  and 
focuses  instead  on  providing  more 
diversified  visitor  use  without  harmful 
resource  consequences.  As  examples, 
the  plan  identifies  the  need  for  more 
intensive  study  and  monitoring  before 
final  management  decisions  are  made 
related  to  overnight  use  at  undeveloped 
sites,  houseboat  management,  and 
facility  and  overnight  fees  and 
reservation  systems.  These  issues  are  of 
significant  interest  to  the  public  with 
strong  representation  on  both  sides  of 
each  topic,  and  the  park  requires 
additional  visitor  use  and  related 
resource  impact  data  to  make  the  most 
appropriate  decisions  in  these  areas. 

Needed  data  will  be  collected  via  a 
no-fee  overnight  permit  system  to 


determine  visitor  use  patterns  and 
related  resource  impacts.  Park  staff  will 
also  be  able  to  educate  visitors  about 
park  conditions,  activities,  and  rules 
when  permits  are  issued.  In  addition,  a 
visitor  monitoring  system  will  be 
implemented  to  better  imderstand  the 
resource  impacts  of  day  and  overnight 
use,  restoration  needs  and  visitor  use 
patterns  and  needs.  Indicators  and 
standards  for  monitoring  park  resource 
conditions  and  visitor  experiences  in 
both  summer  and  winter  will  be 
established  based  on  findings.  The 
information  from  these  studies  will  be 
used  in  establishing  the  most 
appropriate  management  procedures  for 
natiu'al  and  cultural  resource 
preservation  related  to  visitor  use, 
carrying  capacities,  visitor  needs  and 
desires,  and  facility  development.  The 
results  of  these  studies  will  provide 
much  needed  information  to  make 
justifiable  and  defensible  decisions 
related  to  resource  preservation  and 
visitor  management. 

Implementing  the  plan  will  also  have 
net  benefits  for  resources  in  many  areas 
of  the  park  relative  to  no  action. 
Parkwide  actions  or  policies  (see 
"Measures  to  Minimize  Environmental 
Harm"  below)  particularly  will  help- 
natural  and  cultural  resources.  Some  of 
the  specific  actions  in  the  plan,  such  as 
less  dense  zoning,  fewer  overnight  sites, 
limiting  party  sizes,  requiring  permits 
for  overnight  use,  and  the  possibility 
that  undeveloped  sites  may  be  closed  to 
prevent  resource  damage,  will  also  offer 
benefits  for  soils,  vegetation,  water 
quality,  wildlife  and  archeological 
resources. 

Measures  To  Minimize  Environmental 
Harm  (Mitigation) 

Many  of  the  actions  described  in  the 
final  GMP/EIS  for  the  modified 
proposed  action  (e.g.  the  selected 
alternative,  or  plan)  are  geared  toward 
minimising  harm  to  the  park's 
environmental  resources  or  values. 
These  are  listed  below: 

Parkwide  or  Policy  Measures 

Additional  inventories  of  natural 
resources  in  the  park  would  be 
completed  to  provide  accurate  baseline 
data. 

A  comprehensive  inventory, 
monitoring  and  research  program, 
including  a  monitoring  program  to  track 
resource  impacts  related  to  park  use, 
would  be  implemented. 

Nonhistoric  cabins  that  are  vacated 
would  be  removed  so  the  sites  could  be 
restored  to  natmnl  conditions,  although 
evidence  of  habitation  in  the  form  of 
chimneys,  fbimdations  or  similar 
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remnants  would  remain  to  preserve  the 
cultural  resource. 

Resource  management  plans  for 
fisheries,  water  resources,  vegetation, 
primitive  area  management,  disturbed 
land  restoration,  trails,  developed  site 
management,  inventory  and  monitoring, 
fire  management,  houseboat 
management  and  land  protection  would 
be  completed  or  revised  and  updated  as 
needed  to  more  effectively  manage  and 
protect  resources  and  preserve  the 
existing  visitor  experience. 

The  park  would  act  to  shorten  the 
time  for  forest  commxmities  to  retain 
their  natural  ecological  characteristics 
and  processes  and  would  aggressively 
combine  prescribed  fire  and  planting  or 
seeding  of  native  pine  and  mixed  wood 
forests  to  promote  these  species  and 
improve  conditions  in  park  wetlands. 

The  management  of  cultiu-al  resoiuces 
would  be  more  proactive  than  it  is 
currently,  particularly  through  the 
development  and  implementation  of 
treatment  plans.  The  most  significant 
resources  would  be  protected  through 
formal  monitoring  and  public 
education. 

Information  about  overnight  visitor 
use  would  be  collected  via  a  free 
required  permit.  This  information 
would  help  park  managers  determine 
how  best  to  accommodate  demand 
without  damaging  resources. 

The  requirement  to  have  a  permit  for 
overnight  use  of  the  park  would  be  used 
to  educate  visitors  on  the  practices  of 
low-impact  camping  and  park  rules  and 
regidations  regarding  fire  use  and 
campsites.  This  would  help  minimize 
disturbance  to  vegetation,  wildlife,  and 
water  quality. 

The  existing  special-use  zone  would 
be  continued.  However,  a  permit  would 
only  be  issued  for  activities  that 
contribute  to  visitor  understanding  of 
the  significance  of  the  park  area  and 
have  a  meaningful  association  between 
the  park  area  and  the  event  would  be 
allowed.  Even  these  activities  wovdd  be 
denied  if  they  would  impair  park 
resources,  create  an  unsafe  or 
unhealthful  environment  or 
unreasonably  interfere  with  the  peace  or 
natural  soundscape  or  other  park  values. 
Snowmobile  "radar  runs"  would  be 
prohibited. 

Pre-park  campsites  would  be 
examined  to  ensure  they  meet  the 
criteria  to  provide  a  particular  visitor 
experience  and  avoid  damage  to  critical 
resources.  Sites  that  do  not  meet  these 
criteria  would  be  restored  to  reverse 
resource  damage,  rehabilitated  with 
proper  visitor  facilities,  or  closed  if 
needed. 


Wetiands 

Wetlands  would  be  identified  and 
delineated.  Adverse  impacts  would  be 
avoided  or  mitigated,  as  required  by  law 
arid  NPS  policy.  Restoration  for 
damaged  or  degraded  wetlands  would 
be  considered. 

Vegetation  and  Wildlife 

Expansion  of  visitor  centers  and 
parking  lots  would  be  minimized  to 
reduce  impacts  to  vegetation,  wildlife, 
the  visitor  experience  of  a  natural  area 
and  other  resoiirces. 

A  monitoring  study  of  undeveloped 
sites  to  determine  whether  use  was 
causing  unacceptable  resource  damage 
to  vegetation,  soils,  wildlife  habitat  or 
other  resources  would  be  conducted  for 
three  years,  ff  the  study  finds  use  causes 
unacceptable  adverse  impacts,  the  use 
of  imdeveloped  sites  for  overnight  stays 
would  be  phased  out  or  other  strategies 
implemented. 

No  open  fires  in  the  primitive  area  of 
the  park  would  be  allowed  starting  in 
2002,  and  all  primitive  campers  would 
be  required  to  obtain  a  permit  where 
they  would  be  educated  on  leave-no- 
trace  practices. 

Water  Resources  and  Water  Quality 

Sanitation  system  compliance 
certificates  for  blackwater  containment 
would  be  required  for  all  houseboats  in 
park  waters. 

The  NPS  will  continue  to  collect 
water  quality  data,  and  will  use 
adaptive  management  practices  to 
assure  continued  ecosystem  integrity  in 
park  waters. 

The  park  will  study  the  effects  of 
graywater  discharge  from  houseboats  in 
a  houseboat  management  plan. 

Fisheries 

The  park  would  work  more  closely 
with  the  Minnesota  Department  of 
Natural  Resources  (MDNR).  the  U.S. 
Forest  Service,  the  Ontario  Ministry  of 
Natural  Resources  and  other  agencies  to 
develop  cooperative  approaches  to  both 
fisheries  and  wildlife  management. 

The  park  would  partner  with  the 
MDNR  to  develop  a  fisheries 
management  plan  emphasizing  the 
maintenance  and  reestablishment  of 
native,  self-sustaining  fish  populations. 

Threatened  or  Endangered  Species 

The  selected  alternative  is  not  likely 
to  adversely  affect  listed,  candidate,  or 
proposed  threatened  or  endangered 
species  as  the  "adversely  affect"  is 
defined  in  the  regulations  implementing 
the  Endangered  Species  Act.  The  NPS 
has  received  conciurence  on  this 
determination  from  the  Twin  Cities 
Field  Office  of  the  U.S.  Fish  and 


Wildlife  Service  (FWS).  However, 
implementation  of  the  plan  may  involve 
specific  projects  or  additional  plans 
requiring  consultation  with  the  FWS 
and  the  MDNR.  Any  action  anticipated 
or  conducted  by  the  park  that  has  the 
potential  to  adversely  affect  any  listed, 
proposed  or  candidate  threatened  or 
endangered  species  would  require  such 
consultation  and  impacts  avoided, 
minimized  or  otherwise  mitigated. 

The  park  intends  to  continue  to  use 
its  authorities  to  protect  wildlife  of 
special  concern  when  needed. 

Measures  to  protect  wildlife  of  special 
concern  will  continue  to  be 
implemented  as  needed. 

Surveys  to  determine  the  presence  of 
any  federally  listed,  proposed  or 
candidate  plant  species  or  state  rare  or 
sensitive  species  would  be  conducted 
for  projects  implemented  as  a  result  of 
adopting  the  plan.  Any  such  plants 
discovered  in  project  areas  would  be . 
avoided  and  protected  from  himian 
disturbance  if  possible.  If  not, 
consultation  with  the  FWS  to  mitigate 
impacts  would  be  initiated. 

Scenic  Quality 

When  the  nimiber  of  overnight 
houseboats  reaches  60  per  basin,  a 
houseboat  management  plan  will  be 
developed  to  minimize  the  visual 
impact  to  those  not  occupying 
houseboats. 

Visitor  Experience  of  Solitude 

Fewer  developed  sites  than  called  for 
in  existing  plans  would  be  built  to 
provide  a  less  crowded  and  more 
secluded  lakeshore  camping  experience. 
All  new  sites  must  meet  criteria  in 
existing  plans  designed  to  provide  this 
kind  of  experience  and  minimize 
impacts  to  critical  resources. 

The  park  would  require  groups  to 
keep  the  party  size  at  tent  sites  to 
between  9  and  18,  depending  on  the 
individual  site.  The  party  size  of 
houseboat  groups  would  also  be 
restricted. 

The  number  of  shoreline  miles  zoned 
to  accommodate  a  high  density  of 
campsite  development  would  be 
reduced  from  270  miles  to  130  miles. 

Camping  in  the  park's  primitive  areas 
would  be  restricted  to  groups  no  larger 
than  six  people  per  party. 

Cultural  Resources 

Voyageurs  National  Park  has 
consulted  with  the  Minnesota  State  i 
Historic  Preservation  Office  as  required 
and  has  completed  compliance  for  this 
stage  of  the  process.  Individual  actions 
referred  to  in  the  GMP/EIS/VUFP  will 
require  additional  section  106 
compliance. 
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The  park  staff  would  seek  greater 
involvement  with  Native  Americans  in 
plannins,  resource  management  and 


A  resource  or  value  may  experience 
an  impact  without  being  impaired,  as 
impairing  a  resource  means  its  integrity 


impacts  are  expected,  they  are  nearly 
always  either  localized  or  the  result  of 
cumulative  actions  outside  the  park's 
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mitigated  somewhat  through  closures, 
slot  limits,  creation  of  spawning  habitat, 

anii  rhanap.s  in  ivater  levels." 


International  Falls,  Orr,  Duluth,  and 
Minneapolis/St.  Paul  in  July,  2000. 
Although  the  comment  period  was 


realignment,  resurfacing,  £md 
stabilization  or  drainage  modifications 
along  a  1-mile  segment  of  the  road.  Two 
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The  paik  staif  would  seek  greater 
involvement  with  Native  Americans  in 
planning,  resource  management  and 
interpretation,  and  cultural  resources 
associated  with  the  history  of  tribes  in 
the  park  would  be  protected. 

All  eligible  cultiiral  landscapes  in  the 
park  would  be  documented. 

Recommendations  in  the  Historic 
Waterway  Study  would  be  implemented 
to  protect  and  interpret  significant 
features  along  the  fur  trade  route. 

Cultural  ruins  would  be  actively 
managed  through  vegetation  control  to 
slow  their  decline. 

Impacts  to  archeological  resources 
would  be  prevented  by  avoiding  the 
area  or  hardening  the  surface  if  possible. 

An  estimated  16-20  (53%  to  67%)  of 
the  park's  historic  properties  eligible  for 
the  National  Register  of  Historic  Places 
would  be  actively  preserved. 

Items  representative  of  the  park's 
natural,  cultural  and  administrative 
history  would  be  collected,  recorded 
and  safely  housed. 

Visitor  Safety 

Brochures  and  other  outreach 
programs  to  educate  visitors  on  boating 
etiquette  would  be  created  to  minimize 
conflicts  between  motorized  and 
nonmotorized  uses. 

Open  fires  would  be  allowed  only  in 
metal  fire  rings  beginning  in  the 
summer  of  2005.  Staffing  would  be 
added  to  expand  visitor  contact, 
resource  protection  and  emergency 
response  capabilities.  Safety 
enforcement  activities  would  be 
increased. 

Trail  segments  on  the  Mukooda  Lake 
and  Moose  Bay  portages  would  be  re- 
routed and  consolidated  to  provide  safer 
snowmobile  access. 

Impairment 

The  NPS  manages  land  under  its  care 
according  to  provisions  of  the  1916 
Organic  Act  (and  amendments, 
including  the  NPS  General  Authorities 
Act  of  1970).  Tie  key  provision  of  the 
Organic  Act  is  considered  to  be  the 
statement  that  the  NPS  will  manage  its 
lands  to  "conform  to  the  fundamental 
purpose"  of  them.  That  purpose  is 
defined  as  "to  conserve  the  scenery  and 
the  natural  and  historic  objects  and  the 
wild  life  therein  and  to  provide  for  the 
Mijoyment  of  the  same  in  such  manner 
and  by  such  means  as  will  leave  them 
unimpaired  for  the  enjoyment  of  futxire 
generations."  (16  USC  1)  It  is  considered 
fundamental  to  management  of  the  park 
then,  that  resources  and  values  be 
conserved,  and  that  they  remain 
unimpaired  throughout  time  for  future 
generations  to  enjoy. 


A  resource  or  value  may  experience 
an  impact  without  being  impaired,  as 
impairing  a  resource  means  its  integrity 
would  be  harmed.  Although  there  may 
be  limited  exceptions,  generally  an 
impairment  would  only  occur  in  cases 
where  a  resource  or  value  is  expected  to 
also  experience  a  significant  adverse 
impact. 

The  NPS  Management  Policies  (2001, 
section  1.4.5)  provide  guidance  on 
which  resources  and  values  are  more 
likely  to  be  considered  impaired  by 
actions  with  adverse  impacts.  These 
include  those  resources  or  values  whose 
conservation  is  necessary  to  fulfill 
specific  purposes  identified  in  the 
establishing  legislation  of  the  park  or 
key  to  the  natural  or  cultural  integrity  of 
the  park  or  to  opportimities  for  enjoying 
the  park. 

Tne  act  establishing  Voyageurs 
National  Park  indicates  the 
"outstanding  scenery,  geological 
conditions  and  waterway  system  which 
constituted  a  part  of  the  historic  route 
of  the  Voyageurs  who  contributed 
significantly  to  the  opening  of  the 
Northwestern  United  States,  are  to  be 
preserved  for  all  generations  to  enjoy. 
The  actions  included  in  the  selected 
alternative,  or  "plan."  would  not 
compromise  the  integrity  of  the  scenery, 
geological  conditions  or  the  route  of  the 
Voyageurs,  and  so  would  not  result  in 
an  impairment  of  these  resources. 

The  additional  resources  and  values 
considered  by  the  team  in  deciding 
whether  the  potential  for  impairment 
exists  are  defined  in  the  NPS 
management  policies  (1.4.6)  and  include 
natural  and  cultxual  resources,  as  well 
as  elements  of  the  visitor  experience 
such  as  solitude,  peace  and  quiet  and 
visual  quality. 

Many  other  resources  evaluated  as 
part  of  the  GMP/EIS  planning  process, 
such  as  park  operations,  socioeconomics 
and  aspects  of  the  visitor  experience  not 
mentioned  above  are  not  included  in  the 
impairment  finding  (see  NPS  2001, 
section  1.4.6  for  more  information). 
Only  those  actions  taken  by  the  NPS  or 
under  its  control  are  included  in 
findings  of  impairment. 

After  careful  consideration  of  all 
major  impacts  to  these  resources  that 
might  result  from  actions  taken  by  the 
park  in  implementing  the  selected 
alternative,  the  team  found  that  no 
impairment  of  park  resources  or  values 
would  occur.  Very  few  resources  would 
be  expected  to  experience  major  or 
significant  environmental  effects  (see 
Table  7  and  chapter  4  of  volimie  1  of  the 
final  GNfl'/EIS  for  more  information) 
from  implementing  the  selected 
alternative  (named  "modified  proposed 
action"  in  the  GMP/EIS).  Where  major 


impacts  are  expected,  they  are  nearly 
always  either  localized  or  the  result  of 
cumulative  actions  outside  the  park's 
authority  to  control.  The  "integrity"  of 
the  resource  or  value  is  therefore  not  at 
stake. 

Examples  of  localized  impacts 
include  impacts  to  aquatic  vegetation  at 
the  Daley  Bay  crossing  to  build  the 
Kabetogama-Ash  River  trail,  or  to  soils 
or  terrestrial  vegetation  at  some 
undeveloped  sites.  Examples  of  major 
impacts  resulting  fitim  actions  partially 
or  completely  outside  NPS  control 
include  artificial  regulation  of  water 
levels  in  the  park's  four  large  lakes  and 
its  impacts  on  park  hydrology,  aquatic 
vegetation  and  fisheries;  cumulative 
degradation  of  air  quality  in  the  region 
of  the  park  and  in  particular  visibility: 
changes  in  park  area  vegetation  and 
wildlife  as  a  result  of  pre-park  actions 
(such  as  logging  and  fire  suppression); 
and  possibly  the  management  of 
fisheries  populations,  which  is  jointly 
conducted  by  the  park,  the  MDNR.  To 
date,  no  major  impacts  to  the  park's 
sport  fishery  have  been  observed,  and  it 
is  expected  that  through  the  return  of 
more  natural  lake  levels  and  the  use  of 
closures,  slot  limits  and  creation  of 
spawning  habitat  to  manage  fisheries, 
no  impairment  of  this  resource  is 
expected.  The  change  in  policies 
regarding  lake  level  management  will 
also  benefit  park  hydrology,  aquatic 
vegetation  and  wildlife.  The  selected 
alternative  also  includes  measures 
aimed  at  reestablishing  fire  as  a  natiual 
ecosystem  process  to  the  extent  possible 
given  visitor  experience  and  safety 
constraints. 

Cumulative  impacts  to  water  quality 
from  motorized  use  of  some  of  the 
park's  lakes  may  have  moderate  to  major 
parkwide  impacts  from  polycyclic 
aromatic  hydrocarbons  (PMl) 
(ecological  toxins  or  human  carcinogens 
at  low  concentrations)  released  as  a 
result  of  internal  combustion  in  two 
stroke  engines. 

Although  testing  for  the  presence  and/ 
or  impacts  of  PAHs  on  water  quality  and 
aquatic  wildlife  is  needed  to  determine 
precise  impacts,  neither  the  park's  water 
quality  nor  its  fisheries  resources  appear 
to  be  in  danger  of  impairment  at  this 
time.  As  noted  in  the  final  EIS  (see 
Chapter  4,  Impacts  of  Alternative  1 — 
Fisheries,  Conclusion):  "The 
combination  of  these  factors  (PAH 
concentrations  and  other  toxins,  fishing 
pressure,  global  climate  change  and  lake 
level  changes)  could  have  major  adverse 
effects  on  the  sport  fishery.  However, 
creel  surveys  indicate  sport  harvest 
remain  relatively  high,  perhaps 
indicating  the  cumulative  impact  is  not 
a  major  one,  or  that  impacts  are 
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submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 


statement  for  the  general  management 
plan  (GMP)  for  both  the  Lake  Meredith 


and  your  name  and  return  address  in 
your  Internet  message.  If  you  do  not 
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mitigated  somewhat  through  closures, 
slot  limits,  creation  of  spawning  habitat, 
and  changes  in  water  levels." 

In  addition,  the  final  EIS  (see  chapter 
4.  Impacts  of  Alternative  1 — Water 
Quality)  indicates  while  no  data  on  PAH 
levels  in  the  park's  lakes  is  available, 
studies  of  other  lakes  have  indicated 
concentrations  are  directly  correlated 
with  the  level  of  motorboat  activities. 
Motorboat  use  comparable  to  that  in  the 
park  has  produced  concentrations  above 
EPA  criteria  for  the  protection  of  human 
health  for  some  PAHs.  Despite  the 
possibility  of  larger-scale  impacts  from 
the  toxic  effects  of  PAHs,  water  quality 
generally  remains  high  in  the  park,  and 
is  identified  by  the  state  of  Minnesota  as 
class  A — that  is,  an  outstanding  resource 
exhibiting  exceptional  recreational  and 
ecological  values.  The  integrity  of  the 
water  quality  resource  in  the  park  is 
therefore  intact  and  no  impairment  has 
occurred  or  is  expected  to  occur  in  the 
future  at  the  V2%  per  year  increase 
predicted  to  occur  over  the  life  of  the 
plan.  In  addition,  improvements  in 
engine  technology  are  likely  to  reduce 
PAH  concentrations  over  this  same  time 
period. 

Public  Involvement 

More  information  on  the  public 
involvement  process  is  available  by 
reading  chapter  5  of  volume  1  of  the 
final  GMP/EIS  (consultation  and 
coordination),  and  in  response  to  issue 
1  of  the  topic  titled  "Planning  Process" 
in  volume  2  of  the  final  GMP/EIS. 

In  summary,  the  NPS  initially  invited 
the  public  to  help  scope  the  GMP/EIS  in 
August  1998  through  an  announcement 
in  the  Federal  Register  and  through  a 
newsletter  distributed  by  mail  and  in 
park  visitor  centers.  Scoping  input 
sessions  were  also  held  during  August 
in  Minneapolis/St.  Paul,  Duluth,  Orr 
and  International  Falls.  Comments  made 
during  the  input  sessions  and  written 
comments  were  sununarized  through  a 
press  release  in  December  1998. 

The  suggestions  made  by  the  public 
were  used  with  information  gathered  by 
the  NPS  to  develop  three  management 
approaches.  These  alternatives  were 
sent  out  for  public  comment  in  May 
1999  and  public  open  houses  held  in 
June.  The  comments  on  these 
alternatives  were  used  by  the  planning 
team  to  develop  a  fourth  alternative,  the 
draft  proposed  action. 

The  impacts  of  each  of  the  four 
alternatives  were  analyzed  by  specialists 
and  packaged  as  the  draft  GMP/EIS.  The 
draft  EIS  was  released  in  June  2000  and 
mailed  to  all  that  had  returned  a 
postcard  indicating  they  wished  to 
receive  the  dociunent.  The  team 
conducted  public  open  houses  in 


International  Falls.  Orr,  Duluth.  and 
Minneapolis/St.  Paul  in  July.  2000. 
Although  the  comment  period  was 
scheduled  to  close  in  August,  it  was 
extended  twice  and  closed  October  23, 
2000. 

The  team  responded  to  all  comments 
that  questioned  facts  or  information  that 
were  substantive.  Those  that  expressed 
an  opinion  for  or  against  an  alternative 
or  action  in  an  alternative  were  noted. 
Duplicate  comments  were  combined. 
Similar  conunents  were  also  combined 
for  readability  into  "issues"  under 
particular  topics.  The  first  130  pages  of 
volume  2  of  the  final  GMP/EIS  are  two 
indexes  to  the  team's  responses  to 
substantive  comments.  One  is  organized 
by  topic  and  the  other  by  author.  These 
substantive  letters  are  also  reprinted  in 
volume  2. 

Notification  of  the  availability  of  the 
final  GMP/EIS  was  published  on 
October  12,  2001,  in  the  Federal 
Register. 

Dated:  February  14,  2002. 
William  W.  Schenk, 
Regional  Director,  Midwest  Region. 
(FR  Doc.  02-8633  Filed  4-9-02;  8:45  am] 
BILUNG  CODE  4310-7I>-P 


DEPARTMErfT  OF  THE  INTERIOR 

National  Park  Service 

Road  Modifications  for  Burr  Trail, 
Environmental  Impact  Statement, 
Capitol  Reef  National  Park,  UT 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
Burr  Trail,  Capitol  Reef  Nationsd  Park. 

summary:  Garfield  County,  Utah,  has 
proposed  road  modifications  to  the  Bun- 
Trail  (Boulder-to-Bullfrog  Road)  within 
Capitol  Reef  National  Park.  Under  the 
provisions  of  the  National 
Envirorunental  Policy  Act  of  1969.  the 
National  Park  Service  is  preparing  an 
environmental  impact  statement  (EIS)  to 
evaluate  the  effects  of  that  proposal. 
Completion  of  the  EIS  process  would 
fulfill  a  May  31.  2001  Memorandum  of 
Agreement,  which  established  a 
mutually  agreeable  procedure  between 
the  National  Park  Service,  the  State  of 
Utah,  and  Garfield  County,  Utah,  to 
conduct  compliance  on  this  section  t)f 
the  Burr  Trail.  The  State  of  Utah  and 
Garfield  Coimty,  Utah,  will  be 
cooperating  agencies  in  the  preparation 
of  this  EIS. 

This  effort  will  identify  and  evaluate 
alternatives  for  proposed  road 
modifications,  that  may  include 


realignment,  resurfacing,  and 
stabilization  or  drainage  modifications 
along  a  1-mile  segment  of  the  road.  Two 
additional  separate  drainage 
modifications  outside  this  1-mile 
segment  of  Biur  Trail  will  be  included 
in  this  process.  Installation  of  a  National 
Park  Service  proposed  cattle  guard  at 
the  park  boundary  would  also  be 
considered.  During  the  evaluation 
process,  alternatives  will  be  developed 
and  evaluated  to  address  resource 
protection,  potential  resource  impacts, 
user  capacities,  and  various  mitigation 
practices  necessary  or  desirable  to 
minimize  loss  of  resources.  The 
environmental  impact  statement  process 
will  be  conducted  in  consultation  with 
the  U.S.  Fish  and  Wildlife  Service,  as 
well  as  the  State  Historic  Preservation 
Officer,  natural  resource  management 
agencies  and  Tribal  representatives,  and 
other  interested  parties.  Attention  will 
also  be  given  to  resources  outside  and 
adjacent  to  the  boundaries  that  affect  the 
integrity  of  Capitol  Reef  National  Park. 
Alternatives  to  be  considered  include 
no-action,  the  roadway  proposal  made 
by  Garfield  County,  and  a  minimum  of 
one  alternative  to  the  proposed  road 
modifications. 

Potential  project  issues  that  have  been 
identified  to  date  include  alterations  of 
geologic  featiues,  landforms.  and 
terrain:  biological  soil  crusts;  vegetation; 
wildlife;  threatened  and  endangered 
species;  surface  water;  historical, 
archeological.  and  ethnographic 
resoiut;es;  visitor  use.  safety,  and 
experience;  wilderness  values;  air 
quality;  natural  soundscapes;  park 
operations;  and  soils. 

The  public  scoping  process  will 
involve  distribution  of  a  scoping 
brochure  for  public  response  and 
comment.  The  scoping  brochure  will 
describe  the  proposed  project  and  the 
issues  identified  to  date.  Copies  of  that 
information  may  be  obtained  from 
Sharon  Gurr,  Capitol  Reef  National  Park, 
HC  70,  Box  15.  Torrey,  Utah  84775; 
(435) 425-3791. 

DATES:  The  scoping  period  will  be  30 
days  frxim  the  date  this  notice  is 
published  in  the  Federal  Register. 
ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  in  the  Office  of  the 
Superintendent,  Capitol  Reef  National    . 
Park,  HC  70,  Box  15,  Torrey,  Utah 
84775;  (435)  425-3791. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hendricks,  Superintendent,  Capitol  Reef 
National  Park  (435)  425-3791. 
SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment  on  the  scoping 
brochvire  or  on  any  other  issues 
associated  with  the  plan,  you  may    - 
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opportimities  to  understand  and 
experience  Gullah/Geechee  cultiu-e.  The 
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respondents,  available  for  public  review 
diuing  regular  business  hours.  If  you 
wish  for  us  to  withhold  vour  name  and/ 


2002  at  9:00  a.m.  at  the  Walpack 
Environmental  Education  Center  in 
Walpack.  New  Jersey. 
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submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to  Capitol  Reef  National  Park 
HC  70,  Box  15.  Torrey,  Utah  84775.  You 
may  also  comment  via  electronic  mail 
(e-mail)  to  care_planning@nps.gov. 
Please  submit  e-mail  comments  as  a  text 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  your  name,  e-mail 
address,  and  return  mailing  address  in 
your  e-mail  message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  youi  e-mail 
message,  contact  Ms.  Sharon  Gurr,  (435) 
425-3791.  Finally,  you  may  hand- 
deliver  comments  to  Capitol  Reef 
National  Park.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  bom  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  &t)m  the 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  March  8.  2002. 
R.  Euerhart. 

Acting  Director.  Intermountain  Region, 
National  Park  Service. 
|FR  Doc.  02-8635  Filed  4-9-02;  8:45  am) 

BOiJNO  CODE  4310-70-r 


DEPARTMErfT  OF  THE  INTERIOR 

National  Park  Sarvica 

Ganaral  Managemant  Plan, 
Environmental  Impact  Statamant  for 
Lake  Maradtth  Natkxial  Recreation 
Area  and  Alibataa  Flint  Quarries 
National  Monument,  Taxaa 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  general  management  plan  for 
Lake  Meredith  National  Recreation  Area 
(NRA)  and  Alibates  Flint  Quarries 
National  Monument  (NM),  Texas. 

summary:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service  is 
preparing  an  environmental  impact 


statement  for  the  general  management 
plan  (CMP)  for  both  the  Lake  Meredith 
NRA  and  the  Alibates  Flint  Quarries 
NM.  The  Director,  fritermountain  Region 
will  approve  this  statement.  Alibates 
Flint  Quarries  NM  is  located 
immediately  adjacent  to  Lake  Meredith 
NRA.  The  national  recreation  area  staff 
administers  the  national  monument. 
The  planning  effort  will  result  in  a 
comprehensive  general  management 
plan  for  both  sites  that  encompasses 
preservation  of  natural  and  cultural 
resources,  visitor  use  and  interpretation, 
and  roads,  and  facilities.  In  cooperation 
with  local  interests,  attention  will  also 
be  given  to  resources  outside  the 
boundaries  that  affect  the  integrity  of 
either  site.  Alternatives  to  be  considered 
include  no  action,  the  preferred 
alternative  and  other  alternatives 
addressing  the  following  major  issues: 

•  How  can  the  important  natural  and 
cultural  resources  of  Lake  Meredith 
NRA  and  Alibates  Flint  Quarries  NM  be 
best  protected  and  preserved,  while 
providing  for  visitor  use  for  present  and 
future  generations? 

•  what  level  and  type  of  use  is 
appropriate  to  be  consistent  with  the 
purpose,  and  significance  of  both  sites? 

•  What  facilities  are  needed  to  meet 
the  mission  goals  of  both  sites  regarding 
natural  and  cultural  resource 
management,  visitor  use  and 
interpretation,  partnerships,  and 
operations? 

The  National  Park  Service  held  joint 
public  scoping  meetings  regarding  the 
GMP  during  the  week  of  May  7.  2001. 
The  purpose  of  these  meetings  was  to 
explain  the  planning  process  and  to 
obtain  comments  concerning 
appropriate  resource  management, 
desired  visitor  use,  interpretation, 
facilities:  and  other  issues  that  need  to 
be  resolved.  The  public  was  invited  to 
attend  any  or  all  of  these  meetings.  The 
National  Park  Service  is  providing  the 
public  with  an  additional  30  days  to 
provide  their  ideas,  concerns  and 
comments  on  appropriate  resource 
management,  desired  visitor  use, 
interpretation,  facilities  and  other  issues 
that  need  to  be  resolved. 

Comments:  If  you  wish  to  submit 
issues  or  provide  input  to  the  initial 
phase  of  developing  the  GMP,  you  may 
do  so  mailing  your  comments  to 
Superintendent,  National  Park  Service. 
Lake  Meredith  National  Recreation 
Area,  P.O.  Box  1460,  419  E.  Broadway, 
Fritch,  TX  79036.  You  may  also 
comment  via  the  Internet  to 
LAMR_Supenntendent@nps.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  GMP  Team" 


and  your  name  and  return  address  in 
your  Internet  message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  Internet 
message,  contact  Superintendent  Karren 
Brown  directly  at  telephone  (806)  857- 
3151.  Finally  you  may  hand-deliver 
your  comments  to  park  headquarters, 
419  E.  Broadway.  Fritch,  TX  79036. 
Public  scoping  comments  should  be 
received  no  later  than  30  days  from  the 
publication  of  this  Notice  of  Intent.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  addresses  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  If  you  wish  us 
to  withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Superintendent,  National  Park 
Service,  Lake  Meredith  National 
Recreation  Area,  Telephone:  806-857- 
3151,  Fax:  806-857-2319. 

Dated:  February  8.  2002. 
R.  Everhart. 

Director,  Intermountain  Region.  National 
Park  Service. 

[FR  Doc.  02-8630  Filed  4-9-02;  8:45  am) 
WUING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

NatkMial  Park  Service 

Notice  of  Intent  for  Low  Gullah  Culture 
Special  Resource  Study 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
on  the  Low  Country  Gullah  Culture 
Special  Resource  Study. 

SUMMARY:  The  National  Park  Service 
(NPS)  will  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  Low  Coimtry  Gullah  Cultiu« 
Special  Resource  Study  (SRS).  The  NPS 
will  conduct  public  scoping  meetings 
within  the  resource  study  area  to  receive 
input  on  issues,  concerns  and  proposals 
believed  to  be  relevant  to  the 
management  of  GuUah/Geechee  culture. 
The  meetings  may  also  address  the 
inclusion  of  potential  sites  associated 
with  GuUah/Geechee  culture  as  units  of 
the  National  Park  System.  Of  particular 
interest  to  the  NPS  are  suggestions  and 
ideas  for  managing  ciiltural  and  natural 
resources  associated  with  Gullah/ 
Geechee  cultiire  and  developing  both 
new  and  existing  interpretive  programs 
to  provide  the  public  with  greater 


opportimities  to  understand  and 
experience  Gullah/Geechee  culture.  The 
DEIS  process  will  formulate  and 
evaluate  environmental  impacts 
associated  with  various  types  and  levels 
of  visitor  use  and  resource  management. 
DATES:  The  dates  and  times  of  the  public 
scoping  meetings  will  be  published  in 
local  newspapers  and  posted  on  the 
Charles  Pinckney  National  Historic  Site 
(South  Carolina)  web  site  at 
www.nps.gov/chpi.  These  dates  and 
times  may  also  be  obtained  by 
contacting  the  NPS  Southeast  Regional 
Office.  Division  of  Planning  and 
Compliance.  Scoping  suggesting  will  be 
accepted  throughout  the  planning 
process;  however,  the  NPS  prefers  that 
suggestions  be  submitted  prior  to  May 
15,  2002.  The  NPS  anticipates  that  the 
DEIS  will  be  available  for  public  review 
by  July  30.  2002. 

ADDRESSES:  The  specific  locations  of  the 
public  scoping  meetings  will  be 
published  in  local  newspapers  and  on 
the  Charles  Pinckney  National  Historic 
Site  web  site  at  vnvw.nps.gov/chpi.  At  a 
minimum,  meeting  locations  will 
include  Charleston,  South  Carolina  and 
Savannah.  Georgia.  Should  the  need 
arise  for  additional  meetings,  those 
meetings  will  be  noticed  in  the  same 
fashion.  These  locations  may  also  oe 
obtained  by  contacting  the  NPS 
Southeast  Regional  Office.  Division  of 
Planning  and  Compliance.  Written 
scoping  suggestions  should  be^ 
submitted  to  the  following  address: 
Planning  Team  Leader,  Low  Country 
Gullah  Culture  Special  Resource  Study, 
NPS  Southeast  Regional  Office.  Division 
of  Planning  and  Compliance.  100 
Alabama  Street.  SW,  6th  Floor.  1924 
Building,  Atlanta.  Georgia  30303. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Barrett  Planning  Team  Leader,  Low 
Country  Gullah  Cultiu-e  Special 
Resoiuce  Study.  404-562-3124, 
extension  637. 

SUPPLEMENTARY  INFORMATION:  The  NPS 
has  aimounced  that  an  EIS  on  SRSs  will 
be  prepared  for  all  proposed  park  imits; 
consistent  with  this  policy  this  EIS  is 
being  prepared.  Issues  currently  being 
considered  for  EIS  include  a 
determination  of  Gullah/Geechee 
cultxire's  national  significance  and  an 
assessment  of  the  suitability  and 
feasibility  of  various  Gullah/Geechee- 
associated  sites  as  potential  additions  to 
the  National  Park  System.  The  EIS  will 
identify  cultural  and  natural  resources 
of  the  Gullah/Geechee  culture  and 
evaluate  a  range  of  potential 
management  options  that  might 
adequately  protect  these  resources. 

Our  practice  is  to  make  comments, 
including  names  and  addresses  of 


respondents,  available  for  public  review 
during  regular  business  hours.  If  you 
wish  for  us  to  withhold  your  name  and/ 
or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submission 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  business,  available  for 
public  inspection  in  their  entirety. 
The  responsible  official  for  this 
environmental  impact  statement  is  Jerry 
Belson,  Regional  Director,  National  Park 
Service,  Southeast  Region,  100  Alabama 
Street  SW.,  Atlanta,  Georgia  30303. 

Dated:  February  11,  2002. 
W.  Thomas  Brown, 

Acting  Regional  Director,  Southeast  Region. 
[FR  Doc.  02-8625  Filed  4-9-^2;  8:45  am] 
BILUNG  CODE  4310-70-W 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servtee 

Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advisory 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  public 
meetings  of  the  Delaware  Water  Gap 
National  Recreation  Area  Citizen 
Advisory  Commission.  Notice  of  these 
meetings  is  required  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463). 

Meeting  Date  and  Time:  Saturday, 
April  13,  2002  at  9  a.m. 

Address:  Bushkill  Visitor  Center, 
Bushkill  PA  18324. 

The  agenda  will  include  reports  from 
Citizen  Advisory  Conunission  members, 
specffically  approval  of  minutes  from 
the  Jime  9  and  October  11.  2001,  and 
January  26,  2002  meetings. 
Superintendent  William  Laitner  will 
give  a  report  on  various  park  issues.  The 
meeting  will  be  open  to  the  public  and 
there  will  be  an  opportunity  for  public 
comment  on  these  issues. 

Meeting  Date  and  Time:  Saturday, 
April  13,  2002  at  9  a.m. 

Address:  Bushkill  Visitor  Center, 
Bushkill  PA  18324. 

This  meeting  will  immediately  follow 
the  previous  meeting,  same  day.  The 
agenda  consists  of  the  election  of 
Commission  officers  for  the  2002-2003 
term. 

Futiu-e  public  meetings  dates  have 
been  scheduled  for  Saturday,  Jime  1, 
2002,  at  8:00  a.m.  at  Grey  Towers, 
Pinchot  Institute  in  Milford, 
Pennsylvania,  and  Saturday,  October  5, 


2002  at  9:00  a.m.  at  the  Walpack 
Environmental  Education  Center  in 
Walpack,  New  Jersey. 
SUPPLEMENTARY  INFORMATION:  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advisory 
Commission  was  established  by  Public 
Law  100-573  to  advise  the  Secretary  of 
the  Interior  and  the  United  States 
Congress  on  matters  pertaining  to  the 
management  and  operation  of  the 
Delaware  Water  Gap  National 
Recreation  Area,  as  well  as  on  other 
matters  affecting  the  recreation  area  and 
.  its  surrounding  conununities. 

Congressional  Listing  for  Delaware  Water 
Gap  NRA 

Honorable  Jon  Corzine 
United  States  Senate 
Washington,  DC  20510 
Honorable  Robert  G.  Torricelli 
U.S.  Senate 

Washington,  DC  20510-3001 
Honorable  Richard  Santorum 
U.S.  Senate 

SR  120  Senate  Russell  Office  Bldg. 
Washington,  DC  20510 
Honorable  Arlen  Specter 
U.S.  Senate 

SH-530  Hart  Senate  Office  Bldg. 
Washington,  DC  20510-3802 
Honorable  Pat  Toomey 
U.S.  House  of  Representatives 
Cannon  House  Office  Bldg. 
Washington  DC  20515 
Honorable  Don  Sherwood 
U.S.  House  of  Representatives 
2370  Raybum  House  Office  Bldg. 
Washington,  DC  20515-3810 
Honorable  Margaret  Roukema 
U.S.  House  of  Representatives 
2244  Raybum  House  Office  Bldg. 
Washington,  DC  20515-3005 
Honorable  Mark  Schweiker 
State  Capitol 
Harrisburg,  PA  17120 
Governor  of  New  Jersey 
State  House 
Trenton,  NJ  08625 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Delaware  Water  Gap 
National  Recreation  Area.  Bushkill,  PA 
18324. 570-588-2418. 

Dated:  February  4,  2002. 
William  G.  Laitner. 
Superintendent. 

[FR  Doc.  02-8631  Filed  4-9-02;  8:45  am] 
BILUNO  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Meeting 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 
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Macon  County  PENNSYLVANIA 

Roosevelt  )unior  High  School,  701  W.  Grand       Bucks  County 


comments  should  be  submitted  by  April 
25,  2002. 
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Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  5  U.S.C.  Appendix  (1988).  of  a 
meeting  of  the  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee. 

General  Information:The  Native 
American  Graves  Protection  and 
Repatriation  Review  Committee  was 
established  by  Public  Law  101-601  to 
monitor,  review,  and  assist  in 
implementation  of  the  inventory  and 
identification  process  and  repatriation 
activities  required  imder  the  Native 
American  Graves  Protection  and 
Repatriation  Act  (NAGPRA). 

Persons  wishing  further  information 
concerning  review  committee  meetings 
may  contact  Dr.  Robert  Steams. 
Manager.  National  NAGPRA  Program, 
1849  C  Street  NW-350  NC.  Washington. 
DC  20240.  telephone  (202)  343-5266. 
facsimile  (202)  343-5260.  e-mail 
robert_steams@nps.gov.  Transcripts  of 
review  committee  meetings  are  available 
for  public  inspection  approximately 
eight  weeks  after  each  meeting  at  the 
office  of  the  Manager.  National 
NAGPRA  Program,  Native  American 
Graves  Protection  and  Repatriation 
Review  Committee,  800  North  Capitol 
Street  NW.  Suite  350.  Washington,  DC 
20001. 

The  protocol  for  review  committee 
meetings  is  posted  on  the  National 
NAGPRA  Website  (www.cr.nps.gov/ 
nagpra;  click  "Review  Committee."  then 
click  "Procedures"). 

Indian  tribes,  Alaska  Native  villages 
and  corporations,  and  Native  Hawaiian 
organizations  that  are  considering  visits 
to  museimis  or  Federal  agencies  in 
review  committee  meeting  locations  for 
the  purpose  of  transfers  of  repatriated 
human  remains  and  cultural  items  may 
wish  to  schedide  transfers  to  coincide 
with  review  committee  meetings.  Note 
that  repatriation  transfers  may  be 
supported  by  "repatriation  awards" 
administered  imder  the  NAGPRA  grants 
program.  Information  about  NAGPRA 
grants  is  posted  on  the  National 
NAGPRA  Website  (www.cr.nps.gov/ 
namra;  click  "NAGPRA  Grants"). 

TUm,  ok,  meeting.  May  31,  Juiie  1- 
2,  2002:  At  the  invitation  of  the 
University  of  Tulsa,  the  review 
committee  will  meet  on  May  31,  June  1, 
and  June  2,  2002,  at  the  University  of 
Tulsa,  in  the  Great  Hall  of  the  Allen 
Chapman  Activity  Center.  600  South 
College,  Tulsa,  OK.  A  University  of 
Tulsa  campus  map  is  available  online 
(hftp://www.utulsa.edu;  click  "About 
TUA^isitor  Information,"  then  click 
"Campus  Map"). 

The  agenda  for  the  meeting  will 
include  discussion  of  regulations  on  the 
disposition  of  culturally  unidentifiable 


hmnan  remains;  discussion  of  the 
NAGPRA  grants  program;  discussion  of 
Federal  agency  compliance; 
implementation  of  the  statute  in 
Oklahoma;  and  consideration  of  a 
dispute  between  the  Western  Apache 
NAGPRA  Working  Group,  on  behalf  of 
the  five  federally  recognized  Apache 
Tribes  in  Arizona,  and  the  Denver  Art 
Museum.  This  dispute  was  proposed  by 
the  Western  Apache  NAGPRA  Working 
Group. 

Meeting  sessions  will  begin  at  8:30 
a.m.  and  will  end  no  later  than  5:00 
p.m.  each  day.  The  meeting  is  open  to 
the  public.  Meeting  space  is  limited  and 
persons  will  be  accommodated  on  a 
first-come,  first-served  basis.  Persons 
wishing  to  make  a  presentation  to  the 
review  committee  should  submit  a 
request  to  do  so  by  April  30.  2002. 
including  a  written  abstract  of  your 
presentation  and  your  contact 
information.  Persons  may  also  submit 
written  statements  for  consideration  by 
the  review  committee  by  April  30.  2002. 
Requests  emd  statements  should  be 
addressed  to  the  review  committee  in 
care  of  the  Manager.  National  NAGPRA 
Program,  and  should  be  sent  (1)  by  mail 
to  the  Manager,  National  NAGPRA 
Program,  National  Park  Service.  1849  C 
Street  NW-350NC.  Washington,  DC 
20240;  or  (2)  by  commercial  delivery 
address  to  the  Manager.  National 
NAGPRA  Program.  National  Park 
Service,  800  North  Capitol  Street  NW. 
Suite  350,  Washington,  DC  20001. 

Increased  security  in  the  Washington. 
DC.  area  may  cause  delays  in  the 
delivery  of  IJ.S.  Mail  to  Government 
offices.  In  addition  to  mail  or 
commercial  delivery,  a  copy  of  the 
mailed  request  may  also  be  faxed  to  the 
review  committee  in  care  of  the 
Manager.  National  NAGPRA  Program,  at 
(202)  343-5260. 

No  special  lodging  arrangements  have 
been  made  for  this  meeting; 
accommodations  are  available  in  the 
Tulsa  community. 

Seattle,  WA,  meetiiig.  fall  2002:  The 

review  conmiittee  will  meet  in  the  fall 
of  2002  in  Seattle,  WA.  A  notice 
including  final  meeting  dates,  the 
meeting  agenda,  and  other  meeting 
details  will  be  published  in  the  Federal 
Register  at  least  90  days  prior  to  the 
Seattle.  WA,  meeting. 

Dated:  March  11.  2002. 
Paula  Molloy, 

Acting  Manager,  National  NAGPRA  Program. 
[FR  Doc.  02-«574  Filed  4-9-02;  8:45  am] 
MUMQ  COM  4S10-70-S 


DEPARTMENT  OF  THE  irfTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  30.  2002.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  imder  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  of 
Historic  Places.  National  Park  Service. 
1849  C  St..  NW.,  NC400,  Washington. 
DC  20240;  by  all  other  carriers,  National 
Register  of  Historic  Places.  National 
Park  Service,  800  N.  Capitol  St..  NW., 
Suite  400.  Washington  DC  20002;  or  by 
fax,  202-343-1836  .  Written  or  faxed 
comments  should  be  submitted  by  April 
25,  2002. 

Patrick  Andrus, 

Acting  Keeper  of  the  National  Register  of 
Historic  Places. 

GEORGIA 

«r 

Cobb  County 

Bethel  AME  Church.  4683  Bell  St..  Acworth, 
02000453 

Early  County 

Blakely  Court  Square  Historic  District, 
Bounded  by  Powell  St..  Smith  Ave.,  and 
Church  and  Bay  Sts..  Blakely,  02000452 

Worth  County 

Sylvester  Commercial  Historic  District 
(Boundary  Increase),  Approx.  the  jet.  of 
Main  St.,  and  Liberty  St..  Sylvester, 
02000454 

ILLINOIS 

Douglas  County 

Areola  Carnegie  Public  Library,  (Illinois 
Carnegie  Libraries  MPS)  407  E.  Main  St., 
Areola,  02000459 

Edgar  County 

Paris  Carnegie  Public  Library.  (Illinois 
Carnegie  Libraries  MPS)  207  S.  Main  St., 
Paris,  02000464 

Ford  County 

Paxton  Carnegie  Public  Library,  (Illinois 
Carnegie  Libraries  MPS)  254  S.  Market  St.. 
Paxton.  02000463 

Franklin  Coonty 

West  Frankfort  City  Hall.  108  N.  Emma  St., 
West  Frankfort.  02000460 

Jackson  County 

Illinois  Central  Railroad  Passenger  Depot. 
Ill  S.  Illinois  Ave.  Carbondale.  02000457 
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Hosmer.  Jonathan  and  Simon,  Surry  Comity 

Hou8e,300  Main  St.,  Acton,  02000432      Hugh  Chatham  Memorial  Hospital, 


section  701,  title  18  of  the  United  States 
Code. 
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Macon  County 

Roosevelt  Junior  High  School.  701  W.  Grand 
Ave.,  Decatur,  02000462 

Sangamon  County 

Route  66  by  Carpenter  Park,  (Route  66 
through  Illinois  MPS)  Old  Route  66  bet. 
Cabin  Smoke  Trail  and  N  bank  of  the 
Sangamon  R.,  Springfield,  02000461 

Vermilion  County 

Hoopeston  Carnegie  Public  Library,  (Illinois 
Carnegie  Libraries  MPS)  110  N.  Fourth  St., 
Hoopeston,  02000458 

IOWA 

Linn  County 

Perkins.  Charles  W.  and  Nellie.  House.  1228 
3rd  Ave..  SE,  Cedar  Rapids,  02000456 

Pottawattamie  County 

100  Block  of  West  Broadway  Historic 
District,  W.  Broadway,  First  St..  and  Fourth 
St.,  Council  Bluffs,  02000455, 

LOUISIANA 

Orleans  Parish 

South  Lakeview  Historic  District,  Bounded 
roughly  by  Navarre  St.,  Gen.  Diaz,  Weiblen 
and  Hawthorne  PI.,  New  Orleans. 
02000465 

MISSOURI 

Gentry  County 

Opera  Hall  Block,  101-03  W.  Vermont/101- 
03  S.  Connecticut,  King  City,  02000472 

Jackson  County 

Faultless  Starch  Company  Building. 

(Railroad  Related  Historic  Commercial  and 

Industrial  Resources  in  Kansas  City, 

Missouri  MPS)  1025  W.  8th  St.,  Kansas 

City,  02000470 
Sewall  Paint  and  Glass  Company  Building, 

(Railroad  Related  Historic  Commercial  and 

Industrial  Resources  in  Kansas  City. 

Missouri  MPS)  1009-1013  W.  8th  St.. 

Kansas  City,  02000469 
St.  Louis  Independent  city  Eastman  Kodak 

Building.  1009  Olive  St.,  St.  Louis 

(Independent  City),  02000468 
Kulage,  Otto,  House,  1904  E.  College  Ave.,  St. 

Louis  (Independent  City),  02000467 
Miltenberger,  Eugene  and  Mary  A.,  House, 

3218  Osceola  St.,  St.  Louis  (Independent 

City),  02000471 
West  Pine — Laclede  Historic  District. 

Roughly  bounded  by  Euclid,  Lindell,  Sarah 

and  Forest  Park  Parkway,  St.  Louis 

j (Independent  City).  02000466 

NEW  YORK 
Nassau  County 

Jericho  Friends  Meeting  House  Complex.  6 
Old  Jericho  Turnpike.  Jericho.  02000473 

NORTH  DAKOTA 

Stutsman  County 

Franklin  School,  308  Second  St.,  SW.. 
Jamestown.  02000474 


PENNSYLVANIA 
Bucks  County 

Willow  Mill  Complex,  570,  559,  and  569 
Bustleton  Pike.  Richboro.  02000476 

Lancaster  County 

Evans.  Ann  Cunningham,  House.  6132 
Twenty-eighth  Division  Hwy..  Caernarvon. 
02000475 

SOUTH  CAROLINA 

Richland  County 

Elmwood  Park  Historic  District  (Boundary 
Increase).  2113  Park  St.,  Columbia, 
02000477 
A  request  for  a  MOVE  has  been  made  for 

the  following  resource: 

COLORADO 
Grand  County 

Timber  Creek  Road  Camp  Bam  (Rocky 
Mountain  National  Park  MRA),  Timber 
Creek  Rd.,  Estes  Park  vicinity.  87001134 
A  request  for  REMOVAL  has  been  made  for 

the  following  resources: 

IOWA 

Black  Hawk  County 

Central  Hall,  University  of  Northern  Iowa 
campus.  Cedar  Falls.  84001204 

Davis  County 

Clay  Avenue  Bridge  (Highway  Bridges  of 
Iowa  MPS).  Clay  Ave.,  and  118th  St.,  over 
intermittent  stream,  Drakesville  vicinity, 
98000795 

Winneshiek  County 

Clarksville  Diner.  504  Heivly  St..  Decorah, 
93001356 

(FR  Doc.  02-8634  Filed  4-9-02;  8:45  am) 

BILUNG  CODE  4310-70-P 


DEPARTIMEI4T  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  23,  2002.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  of 
Historic  Places,  National  Park  Service, 
1849  C  St.  NW.,  NC400,  Washington.  DC 
20240;  by  all  other  carriers.  National 
Register  of  Historic  Places,  National 
Park  Service,  800  N.  Capitol  St.  NW., 
Suite  400.  Washington  DC  20002;  or  by 
fax,  202-343-1836.  Written  or  faxed 


comments  should  be  submitted  by  April 
25, 2002. 

Carol  D.  ShuU, 

Keeper  of  the  National  Register  of  Historic 
Places. 

Arizona 

Maricopa  County 

Palmer,  E.  Payne.  House.  6012  N. 
Central  Ave.,  Phoenix,  02000420. 

Navajo  County 

Wigwam  Village  #6  (Historic  US  Route 
66  in  Arizona  MPS).  811  W.  Hopi  Dr., 
^   Holbrook.  02000419 

CONNECTICUT 

Fairfield  County 

Camps  Nos.  10  and  41  of  Rochambeau's 
Amy  (Rochambeau's  Army  in 
Connecticut.  1780-1782  MPS). 
Address  Restricted.  Newtown, 
02000424 

Hartford  County  ~ 

Center  Burying  Yard.  Old,  30  N.  Main 
St..  West  Hartford.  02000421 

New  London  County 

Redwood  (Rochambeau's  Army  in 
Connecticut,  1780-1782  MPS),  589    . 
Exeter  Rd.,  Lebanon,  02000423 

Tolland  County 

March  Route  Rochambeau's  Army — 
Hutchinson  Road  (Rochambeau's 
Army  in  Connecticut.  1780-1782 
MPS).  Hutchinson  Road,  from  jet. 
with  Hendee  Rd.  southward  to  end, 
Andover.  02000425 

Oliver  White  Tavern  (Rochambeau's 
Army  in  Connecticut,  1780-1782 
MPS),  2  Brandy  St.,  Bolton,  02000422 

IOWA 

Cerro  Gordo  County 

Mason  City  YMCA,  15  N.  Pennsylvania. 
•Mason  City,  02000426 

KANSAS 

Ellis  County 

Merchants  Bank  of  Ellis,  822 

Washington  St.,  Ellis.  02000428 
Hodgeman  County: 
Hodgeman  County  Courthouse. 
(County  Courthouses  of  Kansas 
MPS),  500  Main  St.,  Jetmore. 
02000429 
McPherson  Coimty: 
Wright,  John  R.,  House,  322  W.  Marlin 
St.,  McPherson.  02000427 

MASSACHUSETTS 

Middlesex  County 

Forge  Village  Historic  District,  Roughly 
boimded  by  Forge  Pond,  W.  Prescott 
St.,  Story  St.,  Orchard  St.,  Abbott  St., 
and  Pleasant  St.,  Westford.  02000430 
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Mdewakanton  Sioux  Community  of 
Minnesota  (Prior  Lake);  Sisseton- 
Wahoeton  Sioux  Tribe  of  the  Lake 


CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 


Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  himian  remains  and 
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Hosmer,  Jonathan  and  Simon, 
House,300  Main  St..  Acton.  02000432 

Worcester  County 

Whitcomb  Inn  and  Farm.  43  Old  Sugar 
Rd..  Bolton,  02000431 

NEW  JERSEY 

Mercer  County 

Sacred  Heart  Church.  343  Broad  St.. 
Trenton.  02000434 

NEW  YORK 

Clinton  County 

Reaville  Historic  District.  Old  York. 
Amwell.  Barley  Sheaf.  Kuhl.  Manners 
Rds..  East  Amwell.  02000433 

Sufiblk  County 

First  Congregational  Church  of  Bay 
Shore.  1860  Union  Blvd.,  Bay  Shore. 
02000448 

Westchester  County 

All  Saints  Episcopal  Church,  96  and  201 

Scarborough  Rd.,  Braircliff  Manor. 

02000449 
Union  Church  of  Pocantico  Hills.  555- 

559  Bedford  Rd..  Pocantico  Hills, 

02000447 

NORTH  CAROLINA 
Burke  County 

Dalmas,  Jean-Pierre  Auguste,  House, 
4950  Villar  Lane.  NE.  Valdese, 
02000444 

Davidson  County 

Grimes  Brothers  Mill.  2  North  State  St.. 
Lexington.  02000443 

Duplin  County 

Dallas  Graded  and  High  School.  300  W. 
Church  St..  Dallas.  02000441 

Forsyth  County 

Holly  Avenue  Historic  District,  Roughly 
bounded  by  Broad  and  Marshall  Sts., 
Holly  Ave.  and  Business  1-40, 
Winston-Salem.  02000442 

Lee  County 

Seaboard  Milling  Company.  202 
Hickory  Ave..  Sanford.  02000440 

Mecklenburg  County 

Jones  ni.  Hamilton  C.  House.  201 

Cherokee  Rd..  Charlotte.  02000439 

Moore  County 
Kelly,  Alexander.  House,  NC  1640.  0.3 

mi.  SE  of  jet.  with  NC  1666.  Carthage. 

02000438 

Orange  County 

Holden-Roberts  Farm.  NC  1002. 1  mi.  E 
of  NC  1538.  Hillsborough.  02000436 

Occoneechee  Speedway,  Elizabeth 
Brady.  0.3  N  of  US  70  Business. 
Hillsborough.  02000435 


Surry  County 

Hugh  Chatham  Memorial  Hospital, 
(former),  230  Hawthorne  Rd.,  Elkin, 
02000437 

VIRGINLA 

Botetourt  County 

Kinzie,  Thomas  D.,  House.  65  Kinzie 
Rd..  Troutville.  02000445 

Fairfax  County 

Spring  Hill  Farm.  1121  Spring  Hill  Rd., 
McLean,  02000446 

Russell  County 

Mason-Dorton  Schook,  VA  71.  jet.  with 
VA  606,  Castlewood.  02000450 

(PR  Doc.  02-8696  Filed  4-9-02;  8:45  am] 
BILLMO  CODE  4310-TO-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Official  National  Underground  RaHroad 
Network  to  Freedom  Symbol 

summary:  This  notice  establishes  the 
ofHcial  National  Park  Service  symbol 
with  the  incorporating  words  "National 
Underground  Railroad  Network  to 
Freedom"  carrying  out  the  provisions  of 
the  National  Underground  Railroad 
Network  to  Freedom  Act. 
DATES:  This  action  is  effective  upon 
publication  of  this  notice  in  the  Federal 
Register. 

FOB  FURTHER  INFORMATION  CONTACT: 
Diane  Miller.  National  Coordinator, 
National  Underground  Railroad 
Network  to  Freedom  Program,  1709 
Jackson  Street,  Omaha,  Nebraska  68102, 
telephone  402-221-3749. 
SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  has  designated  an 
official  National  Park  Service  symbol 
with  the  words  "National  Underground 
Railroad  Network  to  Freedom"  fulfilling 
the  mandate  of  the  National 
Underground  Railroad  Network  to 
Freedom  Act.  You  may  obtain  a  copy  of 
the  image  incorporating  the  words 
"National  Underground  Railroad 
Network  to  Freedom"  from  the  National 
Coordinator  at  the  address  listed  above. 
Notice  is  given  that  whoever 
manufactures,  sells,  or  possesses  this 
symbol  embossed  image,  or  any 
colorable  imitation  thereof,  or 
photographs,  prints  or  in  any  other 
manner  makes  or  executes  any 
engraving  photograph  or  print,  or 
impression  in  the  likeness  of  this 
symbol,  or  any  colorable  imitation 
thereof,  without  authorization  from  the 
United  States  Department  of  the  Interior 
is  subject  to  the  penalty  provisions  of 


section  701,  title  18  of  the  United  States 
Code. 

Dated:  February  15,  2002. 
William  W.  Schenk, 
Regional  Director,  Midwest  Region. 
[FR  Doc.  02-8632  Filed  4-9-02;  8:45  am] 

BHXmO  COOE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remaina  and 
Aaaocialed  Funerary  Objecta  in  the 
Poaaesalon  of  ttte  American  Muaeum 
of  Natural  HIatory.  New  York,  NY 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  fiie  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  American 
Museiun  of  Natural  History,  New  York, 

NY. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  American 
Museum  of  Natural  History  professional 
staff  in  consultation  with 
representatives  of  the  Assiniboine  and 
Sioux  Tribes  of  the  Fort  Peck  Indian 
Reservation,  Montana;  Cheyenne  River 
Sioux  Tribe  of  the  Cheyenne  River 
Reservation,  South  Dakota;  Crow  Creek 
Sioux  Tribe  of  the  Crow  Creek 
Reservation,  South  Dakota;  Flandreau 
Santee  Sioux  Tribe  of  South  Dakota; 
Lower  Brule  Sioux  Tribe  of  the  Lower 
Brule  Reservation,  South  Dakota;  Lower 
Sioux  Indian  Community  of  Minnesota 
Mdewakanton  Sioux  Indians  of  the 
Lower  Sioux  Reservation  in  Minnesota; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota;  Prairie 
Island  Indian  Community  of  Minnesota 
Mdewakanton  Sioux  Indians  of  the 
Prairie  Island  Reservation,  Minnesota: 
Rosebud  Sioux  Tribe  of  the  Rosebud 
Indian  Reservation,  South  Dakota; 
Santee  Sioux  Tribe  of  the  Santee 
Reservation  of  Nebraska;  Shakopee 
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Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 

RpnatriaHnn  Act.  43  CFR  10.10  (a)  (3), 


Chenega  Corporation,  Native  Village  of 
Chenega,  Tatitlek  Corporation.  Native 
Villase  of  Tatitlek,  English  Bay 


National  Paris  Service,  Cooperative  Park 
Studies  Unit  archeologists  conducted  a 
survey  of  the  Palutat  Cave  site.  Prince 
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Mdewakanton  Sioux  Community  of 
Minnesota  (Prior  Lake);  Sisseton- 
Wahpeton  Sioux  Tribe  of  the  Lake 
Traverse  Reservation,  South  Dakota; 
Spirit  Lake  Tribe,  North  Dakota; 
Standing  Rock  Sioux  Tribe  of  North  & 
South  Dakota;  Upper  Sioux  Indian 
Community  of  the  Upper  Sioux 
Reservation,  Minnesota;  and  Yankton 
Sioux  Tribe  of  South  Dakota. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  collected  by  Herman 
Haupt,  Jr.  from  an  unknown  locale. 
Benjamin  Hawkins,  who  inherited  the 
human  remains  from  Mr.  Haupt,  sold 
them  to  the  American  Museum  of 
Natural  History  in  1955.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

This  individual  has  been  identified  as 
Native  American  based  on 
dociunentation  at  the  American 
Museum  of  Natural  History,  which 
refers  to  these  human  remains  as 
"Dakota  Sioux." 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  collected  by  the 
American  Museum  of  Natural  History 
Department  of  Vertebrate  Paleontology 
from  the  vicinity  of  Harrison,  Sioux 
County,  NE.  These  human  remains  were 
transferred  to  the  American  Museum  of 
Natural  History  Department  of 
Anthropology  in  1928.  No  known 
individual  was  identified.  The  16 
associated  funerary  objects  are  three 
metal  bracelets,  six  shell  dress 
ornaments,  four  metal  dress  ornaments, 
a  hide  dress  ornament,  and  two  fiber 
dress  ornaments. 

This  individual  has  been  identified  as 
Native  American  based  on 
dociunentation  at  the  American 
Museimi  of  Natural  History,  which 
describes  these  human  remains  as 
"Sioux."  The  locale  indicates  that  these 
human  remains  were  obtained  from  the 
postcontact  territory  of  the  Sioux 
Indians. 

Based  on  the  above-mentioned 
information,  officials  of  the  American 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  priinimiim  of  two  individuals  of  Native 
American  ancestry.  Officials  of  the 
American  Museum  of  Natural  History 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (d)(2),  the  16  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
American  Museum  of  Natural  History 
have  determined  that,  pursuant  to  43 


CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Assiniboine  and  Sioux  Tribes  of  the  Fort 
Peck  Indian  Reservation,  Montana; 
Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation.  South 
Dakota;  Crow  Creek  Sioux  Tribe  of  the 
Crow  Creek  Reservation,  South  Dakota; 
Flandreau  Santee  Sioux  Tribe  of  South 
Dakota;  Lower  Brule  Sioux  Tribe  of  the 
Lower  Brule  Reservation,  South  Dakota; 
Lower  Sioux  Indian  Community  of 
Minnesota  Mdewakanton  Sioux  Indians 
of  the  Lower  Sioux  Reservation  in 
Minnesota;  Oglala  Sioux  Tribe  of  the 
Pine  Ridge  Reservation,  South  Dakota; 
Prairie  Island  Indian  Community  of 
Minnesota  Mdewakanton  Sioux  Indians 
of  the  Prairie  Island  Reservation, 
Miimesota;  Rosebud  Sioux  Tribe  of  the 
Rosebud  Indian  Reservation,  South 
Dakota;  Santee  Sioux  Tribe  of  the  Santee 
Reservation  of  Nebraska;  Shakopee 
Mdewakanton  Sioux  Community  of 
Minnesota  (Prior  Lake);  Sisseton- 
Wahpeton  Sioux  Tribe  of  the  Lake 
Traverse  Reservation,  South  Dakota; 
Spirit  Lake  Tribe,  North  Dakota; 
Standing  Rock  Sioux  Tribe  of  North  & 
South  Dakota;  Upper  Sioux  Indian 
Community  of  the  Upper  Sioux 
Reservation,  Miimesota;  and  Yankton 
Sioux  Tribe  of  South  Dakota. 

This  notice  has  been  sent  to  officials 
of  the  Assiniboine  and  Sioux  Tribes  of 
the  Fort  Peck  Indian  Reservation, 
Montana;  Cheyenne  River  Sioux  Tribe 
of  the  Cheyenne  River  Reservation, 
South  Dakota;  Crow  Creek  Sioux  Tribe 
of  the  Crow  Creek  Reservation,  South 
Dakota;  Flandreau  Santee  Sioux  Tribe  of 
South  Dakota;  Lower  Brule  Sioux  Tribe 
of  the  Lower  Brule  Reservation,  South 
Dakota;  Lower  Sioux  Indian  Community 
of  Minnesota  Mdewakanton  Sioux 
Indians  of  the  Lower  Sioux  Reservation 
in  Minnesota;  Oglala  Sioux  Tribe  of  the 
Pine  Ridge  Reservation,  South  Dakota; 
Prairie  Island  Indian  Community  of 
Minnesota  Mdewakanton  Sioux  Indians 
of  the  Prairie  Island  Reservation, 
Minnesota;  Rosebud  Sioux  Tribe  of  the 
Rosebud  Indian  Reservation,  South 
DakcAa;  Santee  Sioux  Tribe  of  the  Santee 
Reservation  of  Nebraska;  Shakopee 
Mdewakanton  Sioux  Community  of 
Minnesota  (Prior  Lake);  Sisseton- 
Wahpeton  Sioux  Tribe  of  the  Lake 
Traverse  Reservation,  South  Dakota; 
Spirit  Lake  Tribe,  North  Dakota; 
Standing  Rock  Sioux  Tribe  of  North  & 
South  Dakota;  Upper  Sioux  Indian 
Community  of  the  Upper  Sioux 
ResCTvation,  Minnesota;  and  Yankton 
Sioux  Tribe  of  South  Dakota. 


Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cultvu'ally 
affiliated  with  these  himian  remains  and 
associated  funerary  objects  should 
contact  Elaine  Guthrie,  Acting  Director 
of  Cultural  Resources,  American 
Museum  of  Natural  History,  Central 
Park  West  at  79th  Street,  New  York,  NY 
10024-5192,  telephone  (212)  769-5835, 
before  May  10,  2002.  Repatriation  of  the 
himian  remains  and  associated  funerary 
objects  to  the  Assiniboine  and  Sioux 
Tribes  of  the  Fort  Peck  Indian 
Reservation,  Montana;  Cheyenne  River 
Sioux  Tribe  of  the  Cheyenne  River 
Reservation,  South  Dakota;  Crow  Creek 
Sioux  Tribe  of  the  Crow  Creek 
Reservation,  South  Dakota;  Flandreau 
Santee  Sioux  Tribe  of  South  Dakota; 
Lower  Brule  Sioux  Tribe  of  the  Lower 
Brule  Reservation,  South  Dakota;  Lower 
Sioux  Indian  Community  of  Minnesota 
Mdewakanton  Sioux  Indians  of  the 
Lower  Sioux  Reservation  in  Minnesota; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota;  Prairie 
Island  Indian  Community  of  Minnesota 
Mdewakanton  Sioux  Indians  of  the 
Prairie  Island  Reservation,  Minnesota; 
Rosebud  Sioux  Tribe  of  the  Rosebud 
Indian  Reservation,  South  Dakota; 
Santee  Sioux  Tribe  of  the  Santee 
Reservation  of  Nebraska;  Shakopee 
Mdewakanton  Sioux  Community  of 
Minnesota  (Prior  Lake);  Sisseton- 
Wahpeton  Sioux  Tribe  of  the  Lake 
Traverse  Reservation,  South  Dakota; 
Spirit  Lake  Tribe,  North  Dakota; 
Standing  Rock  Sioux  Tribe  of  North  & 
South  Dakota;  Upper  Sioux  Indian 
Community  of  the  Upper  Sioux 
Reservation,  Minnesota;  and  Yankton 
Sioux  Tribe  of  South  Dakota  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  February  8,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
(FR  Doc.  02-8576  Filei  4-9-02;  8:45  am) 
BILLING  CODE  4310-70-S 
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MoMoe  of  kilent  to  Repalrlaie  CuNurai 
Heme  kilhe  Control  of  Ihe  U.S. 
Department  of  Agriculture.  Forest 
Service,  CtMigacli  Nattonai  Foreat, 
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of  the  Chugach  Natlonel  Foreat  and  ttw 
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Suite  300,  Anchorage,  AK  99503, 
telephone  (907)  743-9511,  facsimile 
(907)  743-9477,  before  May  10,  2002. 


remains),  were  not  culturally  affiliated 
with  any  modem  individual,  Indian 
tribe,  or  other  group;  and 


composed  of  seven  private  citizens 
nominated  by  Indian  tribes.  Native 
Hawaiian  organizations,  and  national 
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Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)  (3). 
of  the  intent  to  repatriate  cultural  items 
in  the  control  of  the  U.S.  Department  of 
Agriculture,  Forest  Service,  Chugach 
National  Forest,  Anchorage,  AK,  and  in 
the  possession  of  the  Chugach  National 
Forest  and  the  Anchorage  Museimi  of 
History  and  Art,  Anchorage,  AK,  which 
meet  the  definition  of  "unassociated 
funerary  objects"  under  Section  2  of  the 
Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43, 
CFR  10.2  (c).  The  determinations  within 
this  notice  are  the  sole  responsibility  of 
the  museum,  institution,  or  Federal 
agency  that  has  control  of  the  cultural 
items.  The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  1.672  objects  are  1,651  glass  trade 
beads,  19  dentalia  shell  beads,  and  2 
ivory  hand-shaped  pendants. 

In  1988,  these  cultural  items  were 
recovered  with  a  burial  at  the  Uqciuvit 
site  at  the  western  end  of  Esther 
Passage,  AK,  during  a  legally  authorized 
excavation  project  contracted  by 
Chugach  National  Forest.  Uqciuvit  is  a 
prehistoric/early  historic  period 
Chugach  Eskimo  settlement  in  Prince 
William  Soimd.  Based  on  archeological 
evidence,  these  cultural  items  from  the 
Uqciuvit  site  have  been  dated  to  the 
early  historic  period,  and  specifically  to 
the  late  18th  centvuy.  The  human 
remains  recovered  from  the  burial  were 
reinterred  near  their  original  burial 
location  in  1988.  Chugach  National 
Forest  is  not  in  possession  of  the  human 
remains  frt>m  this  burial  site. 

Based  on  the  above-mentioned 
information,  officials  of  Chugach 
National  Forest  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2)(ii),  these 
1,672  cultural  items  listed  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony  and  are 
believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  a  Native  American 
individual.  Officials  of  Chugach 
National  Forest  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  unassociated  funerary 
objects  and  the  members  of  the  Native 
Village  of  Chenega  and  the  Native 
Village  of  Tatitlek.  which  are 
represented  by  Chugach  Alaska 
Cwporation. 

Tnis  notice  has  been  sent  to  officials 
of  the  Chugach  Alaska  Corporation, 


Chenega  Corporation,  Native  Village  of 
Chenega,  Tatitlek  Corporation.  Native 
Village  of  Tatitlek,  English  Bay 
Corporation,  Native  Village  of 
Nanwalek.  Port  Graham  Corporaticm. 
Native  Village  of  Port  Graham,  Eyak 
Corporation,  and  Native  Village  of  Eyak. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  unassociated 
funerary  objects  should  contact  Linda 
Finn  Yarborough,  Forest  Archeologist, 
Chugach  National  Forest,  3301  C  Street. 
Suite  300,  Anchorage,  AK  99503. 
telephone  (907)  743-9511,  facsimile 
(907)  743-9477,  before  May  10,  2002. 
Repatriation  of  these  unassociated 
funerary  objects  to  the  Chugach  Alaska 
Corporation  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  February  13.  2002. 
Robert  Steams, 

Manager.  National  NAGPRA  Progmm. 
|FR  Doc.  02-8626  Filed  4-9-02;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  ttie  MS. 
DefMrtment  of  Agriculture,  Forest 
Service,  Chugacli  National  Forest, 
Anctiorage,  AK 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
43  CFR  10.10  (a)(3),  of  the  intent  to 
repatriate  cultural  items  in  the 
possession  of  the  U.S.  Department  of 
Agriculture,  Forest  Service,  Chugach 
National  Forest,  Anchorage,  AK.  that 
meet  the  definition  of  "unassociated 
funerary  objects"  under  Section  2  of  the 
Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museiun,  institution,  or  Federal  agency 
that  has  control  of  the  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  33  cultural  items  are  a 
dehydrated  duck  head,  2  pieces  of 
damask  fabric,  6  pieces  of  mammal 
leather,  3  sea  mammal  bones,  and  21 
hand-hewn  wooden  planks. 

to  1980,  U.S.  Department  of  the 
toterior.  Bureau  of  todian  Affairs,  and 
U.S.  Department  of  the  toterior. 


National  Paric  Service,  Cooperative  Park 
Studies  Unit  archeologists  conducted  a 
survey  of  the  Palutat  Cave  site,  Prince 
William  Soimd.  AK.  The  human 
remains  that  were  removed  from  burials 
during  the  survey  were  remterred  near 
the  origmal  burial  location  in  1990 
through  a  cooperative  effort  of  the 
Forest  Service,  Bureau  of  Indian  Affairs, 
and  Chugach  Alaska  Corporation. 
Cultural  items  that  were  collected 
during  the  survey  in  1980  and  are 
associated  with  these  burials,  but  were 
not  remterred  to  1990,  are  a  dehydrated 
duck  head,  2  pieces  of  damask  fabric,  6 
pieces  of  mammal  leather,  3  sea 
mammal  bones,  and  21  hand-hewn 
wooden  planks. 

Knowledge  of  Palutat  Cave  derives        , 
from  the  work  of  Edmond  Meany,  who 
visited  the  site  in  1902,  and  especially 
the  work  of  Frederica  de  Laguna,  whose 
investigations  to  1933  are  the  primary 
source  of  archeological  information 
about  the  site.  Based  on  archeological 
evidence  and  on  the  large  number  of 
human  remains  foimd  there,  Palutat 
Cave  is  identified  as  a  significant 
prehistoric  Chugach/Sugpiaq  site. 
Chugach  National  Forest  is  not  in 
possession  or  control  of  human  remains 
from  this  burial  site. 

Based  on  the  above-mentioned   • 
information,  officials  of  Chugach 
National  Forest  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2)(ii),  these 
33  cultural  items  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  rematos  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  fi^m  specific  burial  sites 
of  Native  American  individuals. 
Officials  of  Chugach  National  Forest 
also  have  determtoed  that,  pursuant  to 
43  CFR  10.2  (e).  there  is  a  relationship 
of  shared  group  identity  that  can 
reasonably  be  traced  between  these 
unassociated  funerary  objects  and  the 
Native  Village  of  Chenega  and  Native 
Village  of  Tatitlek.  wtoch  are 
represented  by  Chugach  Alaska 
Corporation. 

Tnis  notice  has  been  sent  to  officials 
of  the  Chugach  Alaska  Corporation, 
Chenega  Corporation,  Native  Village  of 
Chenega,  Tatitlek  Corporation.  Native 
Village  of  Tatitlek,  English  Bay 
Corporation,  Native  Village  of 
Nanwalek,  Port  Graham  Corporation, 
Native  Village  of  Port  Graham,  Eyak 
Corporation,  and  Native  Village  of  Eyak. 
Representatives  of  any  other  todian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  unassociated 
funerary  objects  should  contact  Linda 
Finn  Yarborough,  Forest  Archeologist, 
Chugach  National  Forest,  3301  C  Street, 
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The  151  cultural  items  are  glass 
beads,  shell  beads,  chert  projectile 
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Suite  300,  Anchorage,  AK  99503, 
telephone  (907)  743-9511,  facsimile 
(907)  743-9477,  before  May  10,  2002. 
Repatriation  of  these  unassociated 
funerary  objects  to  the  Chugach  Alaska 
Corporation  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  Februar>'  21,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
(FR  Doc.  02-8627  Filed  4-9-02;  8:45  am] 
BILLING  CODE  4310-70-S 
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DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Native  American  Graves  Protection 
and  Repatriation  Review  Committee 
Findings  and  Recommendations 
Regarding  Human  Remains  and 
Associated  Funerary  Objects  from 
Spirit  Cave  In  Nevada 

agency:  National  Park  Service,  Interior. 
ACTION:  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee:  Findings  and 
Reconunendations . 

Ufter  full  and  careful  consideration  of 
the  information  and  statements 
submitted  by  the  Fallon  Paiute- 
Shoshone  Tribe  and  the  U.S. 
Department  of  the  toterior.  Bureau  of 
Land  Management,  Nevada  State  Office, 
and  evidence  presented  by 
representatives  of  the  Fallon  Paiute- 
Shoshone  Tribe  at  the  November  17-19, 
2001,  meeting  of  the  Native  American 
Graves  Protection  and  Repatriation 
Review  Committee  (review  committee), 
six  out  of  the  seven  review  committee 
members  find  that  the  preponderance  of 
the  evidence  indicates  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  the  present 
day  Fallon  Paiute-Shoshone  Tribe  and 
the  hiunan  remains  and  associated 
funerary  objects  fitim  Spirit  Cave  in 
Nevada. 

This  set  of  human  remains,  currently 
under  the  control  of  the  Nevada  State 
Office,  consists  of  a  mummified 
skeleton  and  associated  funerary  objects 
identified  as  "Burial  Number  2," 
excavated  by  S.M.  Wheeler  and  Georgia 
N.  Wheeler  to  1940  from  Spirit  Cave, 
Nevada. 

During  its  November  17-19,  2001, 
meeting,  the  review  committee 
considered  a  dispute  brought  by  the 
Fallon  Paiute-Shoshone  Tribe  agatost 
the  Nevada  State  Office.  The  issues 
leading  to  the  dispute  were  as  follows: 

1.  On  June  26,  2000,  the  Nevada  State 
Office  determtoed  that  himian  remains 
from  Spirit  Cave  in  Nevada  (Spirit  Cave 


rematos),  were  not  culturally  affiliated 
with  any  modem  individual,  todian 
tribe,  or  other  group;  and 

2.  The  Fallon  Paiute-Shoshone  Tribe 
disputed  the  Nevada  State  Office's 
determination,  and  asked  the  review 
committee  to  review  and  make  findings 
related  to: 

a.  The  cultural  affiliation  of  certain 
Native  American  human  remains  and 
associated  funerary  objects  removed 
from  Spirit  Cave  in  Nevada  (specifically 
that,  despite  some  gaps  in  the  record, 
there  is  compelltog  evidence  to  support 
the  Fallon  Paiute-Shoshone  Tribe's 
claim  of  cultural  affiliation  with  the 
early  Holocene  occupants  of  the  western 
Great  Basin,  including  the  Spirit  Cave 
remains);  and 

b.  The  return  of  such  human  remains 
and  objects  to  the  Fallon  Paiute- 
Shoshone  Tribe. 

The  review  committee  reviewed 
documents  provided  by  the  Fallon 
Paiute-Shoshone  Tribe  and  the  Nevada 
State  Office,  and  heard  oral 
presentations  by  individuals  on  behalf 
of  the  Fallon  Paiute-Shoshone  Tribe 
regarding  the  cultural  affiliation  of 
Native  American  human  remains  from 
Spirit  Cave  in  Nevada. 

After  full  and  careful  consideration  of 
the  provided  information  by  all  review 
committee  members,  six  out  of  the 
seven  review  committee  members  find 

that: 

1 .  The  review  committee  does  not 
believe  that  the  Nevada  State  Office  has 
given  fair  and  objective  consideration 
and  assessment  of  all  the  available 
information  and  evidence  in  this  case; 

and 

2.  The  review  committee  finds  that 
the  preponderance  of  the  evidence 
indicates  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  the  present-day  Fallon  Paiute- 
Shoshone  Tribe  and  the  human  remains 
and  associated  funerary  objects  from 
Spirit  Cave  in  Nevada. 

Based  on  these  findings,  the  review 
conunittee,  by  a  six  to  one  vote, 
recommends  that  the  Nevada  State 
Office  repatriate  the  Spirit  Cave  himian 
remains  and  associated  funerary  objects 
to  the  Fallon  Paiute-Shoshone  Tribe. 

The  review  committee  directed  the 
Designated  Federal  Official  to 
communicate  its  findings  on  this 
dispute  to  the  representatives  of  the  two 
affected  parties,  the  Fallon  Paiute- 
Shoshone  Tribe  and  the  Nevada  State 
Office,  as  well  as  other  appropriate 
officials  within  the  Department  of  the 
toterior. 

The  Native  American  Graves 
Protection  and  Repatriation  Act  directs 
the  Secretary  of  the  toterior  to  establish 
and  matotain  an  advisory  committee 


composed  of  seven  private  citizens 
nominated  by  todian  tribes.  Native 
Hawaiian  organizations,  and  national 
museum  organizations  and  scientific 
organizations  (25  U.S.C.  3006).  The 
responsibilities  of  the  review  committee 
include  reviewing  and  making  findings 
related  to  the  identity  or  cultural 
affiliation  of  Native  American  human 
remains  or  other  cultural  items,  or  to  the 
return  of  himian  remains  or  other 
cultural  items;  and  facilitating  the 
resolution  of  disputes  among  Indian 
tribes.  Native  Hawaiian  organizations, 
or  lineal  descendants  and  Federal 
agencies  or  museums  relating  to  the 
return  of  human  remains  and  other 
cultural  items. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  imder  NAGPRA,  25 
U.S.C.  3006  (g).  These  findings  and 
recommendations  do  not  necessarily 
represent  the  views  of  the  National  Park 
Service  or  Secretary  of  the  Interior.  The 
National  Park  Service  and  the  Secretary 
of  the  toterior  have  not  taken  a  position 
on  these  matters. 

Dated:  March  13,  2002. 
Armand  Mintliom, 

Chair.  Native  American  Graves  Protection 
and  Repatriation  Review  Committee. 
|FR  Doc.  02-8577  Filed  4-9-02;  8:45  am] 

BILUNG  CODE  4310-70-S  . 


DEPARTMENT  OF  THE  IhTTERIOR 

National  Parl(  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Springfield  Science  Museum, 
Springfield,  MA 

AGENCY:  National  Park  Service,  toterior. 
action:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
43  CFR  10.10  (a)(3),  of  the  totent  to 
repatriate  cultural  items  in  the 
possession  of  the  Springfield  Science 
Museum,  Sprtogfield,  MA,  that  meet  the 
definition  of  "unassociated  funerary 
objects"  under  Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  admtoistrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determtoations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determtoations 
withto  this  notice. 
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The  151  cultural  items  are  glass 
beads,  shell  beads,  chert  projectile 
points,  and  rolled  lead  sheets. 

In  1925,  these  items  were  donated  to 
the  Springfield  Science  Museum  by  J.T. 
Bowne.  According  to  museum  records, 
the  objects  came  from  "Indian  graves  on 
the  east  bank  of  Ca3ruga  Lake,  Union 
Springs.  New  York."  The  area  from 
which  the  remains  were  collected  is  in 
Cayuga  Coimty,  NY,  and,  based  on 
historical  sources  and  treaties,  lies 
within  the  area  in  which  the  Cayuga  had 
villages.  Cultural  material  recovered 
from  this  site,  including  chert  projectile 
points  and  glass  beads,  supports  a  Late 
Woodland  and  postcontact  date  (circa 
A.D.  1000-1700).  The  Springfield 
Science  Museum  does  not  have 
possession  of  the  human  remains  from 
this  site. 

Based  on  the  above-mentioned 
information,  officials  of  the  Springfield 
Science  Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d){2)(ii),  these 
cultural  items  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  a  Native  American  individual. 
Officials  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  cultural  items  and  the  Cayuga 
Nation  of  New  York. 

This  notice  has  been  sent  to  officials 
of  the  Cayuga  Nation  of  New  York, 
Seneca  Nation  of  New  York,  and  the 
Seneca-Cayuga  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  unassociated 
funerary  objects  shoidd  contact  John 
Pretola.  Curator  of  Anthropology, 
Springfield  Science  Museum,  236  State 
Street,  Springfield,  MA  01103, 
telephone  (413)  263-6800,  extension 
320,  before  May  10.  2002.  Repatriation 
of  these  unassociated  funerary  objects  to 
the  Cayuga  Nation  of  New  York  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  February  14,  2002.        ^ 
Robert  Steams, 

Manager.  National  NAGPRA  Program. 
(FR  Doc.  02-8628  Filed  4-9-^2;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  263-2002] 
Privacy  Act;  System  of  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  notice  is  given  that  the 
United  States  National  Central  Bureau 
of  INTERPOL  (USNCB)  proposes  to 
modify  a  system  of  records,  specifically, 
the  INTERPOL-United  States  National 
Central  Bureau  (USNCB)  Records 
System,  Justice/INTERPOL-001"  (last 
published  July  27,  2001,  at  66  FR 
39201). 

This  system,  which  will  become 
effective  30  days  ftx)m  the  date  of 
publication,  has  been  revised  to  include 
an  expanded  group  of  individuals 
covered  by  the  system,  add  new 
categories  of  records  and  update  and 
regroup  its  routine  uses  to  be  consistent 
with  those  in  effect  at  other  law 
enforcement  agencies.  In  addition, 
routine  uses  common  to  other  law 
enforcement  agencies  have  been  added 
to  facilitate  the  USNCB's  law 
enforcement  functions.  For  clarity,  the 
entire  system  is  reproduced  in  this 
publication. 

In  accordance  with  5  U.S.C.  552a(e)(4) 
and  (11),  the  public  is  given  a  30-day 
period  in  which  to  comment.  The  Office 
of  Management  and  Budget  (OMB), 
which  has  oversight  responsibilities 
under  the  Privacy  Act,  requires  that  it  be 
given  a  40-day  period  in  which  to 
review  the  system.  Therefore,  please 
submit  any  comments  by  May  10,  2002. 
The  public,  OMB,  and  the  Congress  are 
invited  to  send  written  comments  to 
Mary  Cahill,  Management  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  1400  National 
Place  Building,  Washington,  DC  20530. 

A  description  of  the  modified  system 
of  records  is  provided  below.  In 
addition,  in  accordance  with  5  U.S.C. 
552a(r),  the  Department  has  provided  a 
report  to  OMB  and  the  Congress  on  the 
proposed  modification. 

Dated:  April  1,  2002. 
Robert  F.  Diegelman, 
Acting  Assistant  Attorney  General  for 
Administration. 

JUST1CE/IHTERPOL-001 

SYSTEM  NAME: 

The  INTERPOL-United  States 
National  Central  Bureau  (USNCB) 
Records  System,  JUSTICE/TNTERPOL- 
001. 

SYSTEM  location: 

INTERPOL-U.S.  National  Central 
Biueau,  Department  of  Justice, 
Washington,  DC  20530. 


CATEGORtES  Of  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Fugitives;  wanted  persons;  criminal 
and  non-criminal  individuals  who  have 
been  charged  or  convicted  or  are 
subjects  of  a  criminal  investigation  with 
international  aspects;  individuals  who 
may  be  associated  with  stolen  weapons, 
motor  vehicles,  artifacts,  or  similar 
items  involved  in  a  crime;  victims 
related  to  humanitarian  or  criminal 
investigations;  witnesses  or  confidential 
sources  in  a  criminal  investigation  with 
international  aspects;  missing  and/or 
abducted  persons  (including  alleged 
abductors  or  other  individuals 
associated  with  a  missing  or  abducted 
person),  and  persons  who  are  imable  or 
unwilling  to  identify  themselves; 
INTERPOL-USNCB,  government  and 
non-govemment  contractor,  judicial  or 
law  enforcement  personnel  engaged  in 
the  performance  of  official  duties; 
applicants  for  a  license,  grant,  contract 
or  benefit;  and  applicants  for  positions 
with  entities  performing  law 
enforcement  and  non-law  enforcement 
functions. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  program  records  of  the 
INTERPOL-USNCB  consist  of  criminal 
and  non-criminal  case  files  which 
support  the  law  enforcement  and 
humanitarian  functions  performed  by 
INTERPOL-USNCB.  The  files  contain 
electronic  data  and  hard  copy  records  of 
facsimiles,  fingerprints,  photographs, 
criminal  investigative  reports,  applicant 
checks  related  to  law  enforcement  and 
non-law  enforcement  employment, 
seciuity,  and  regulatory  matters, 
licenses,  grants,  contracts,  or  benefits, 
and  related  data,  radio  messages 
(international),  log  sheets,  notices, 
bulletins  or  posters,  lookouts  (temporary 
and  permanent  notices  including 
identification  information  on  an 
individual  or  item  of  interest  to  law 
enforcement  authorities),  investigative 
notes,  computer  printouts,  letters, 
memoranda,  witness  statements  and 
records  related  to  deceased  persons. 
Information  about  individuals  includes 
names,  aliases,  places  and  dates  of  birth, 
addresses,  physical  descriptions, 
various  identification  numbers,  reason 
for  the  records  or  lookouts,  and  details 
and  circumstances  surrounding  the 
actual  or  suspected  violations, 
hiunanitarian  requests  or 
administrative/operational  matters. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

22  U.S.C.  263a,  and  28  C.F.R.  0.34 

PUflPOSE(S): 

The  system  manages  data  on  foreign 
and  domestic  criminal  and  non- 
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criminal,  humanitarian,  and  related  law 
enforcement  matters.  These  records  are 
maintained  to  assist  and  support 
international  law  enforcement 
cooperation.  The  data  includes 
fingerprints,  photographs,  criminal 
investigative  reports,  applicant  checks, 
licenses,  facsimiles,  letters,  memoranda, 
bulletins,  posters,  log  sheets,  notices, 
investigative  notes,  computer  printouts, 
and  similar  data.  The  data  is  used  to 
facilitate  the  sharing  of  information 
between  federal,  state,  local,  and  tribal 
law  enforcenjent-related  authorities  in 
the  United  States,  and  foreign 
authorities  engaged  in  law  enforcement 
functions  including:  the  investigation  of 
crimes  and  criminal  activities,  obtaining 
evidence,  the  sharing  of  law 
enforcement  techniques,  prevention  of 
crime,  assistance  in  humanitarian 
matters,  the  location  and  arrest  of 
fugitives  and  wanted  persons,  the 
location  of  missing  persons,  bordef  and 
immigration  control,  assistance  in 
litigation,  the  sharing  of  criminal  history 
and  background  information  used  for 
investigative  purposes,  determinations 
regarding  the  suitability  of  applicants 
for  law  enforcement  and  non  law 
enforcement-related  employment,  and 
the  issuance  of  a  license,  grant,  contract, 
or  benefit. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  as 
follows: 

(1)  In  the  event  a  record  in  this  system 
of  records,  either  alone  or  in 
conjunction- with  other  information, 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  the  relevant 
record  may  be  referred,  to  the 
appropriate  law  enforcement  and 
criminal  justice  agencies  whether 
foreign,  federal,  state,  local  or  tribal, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  such  law. 

(2)  To  any  person  or  entity,  and  to  the 
public  generally,  to  the  extent  necessary 
to  obtain  information  or  cooperation  in 
efforts  to  locate,  identify,  or  arrest,  if 
appropriate,  fugitives,  wanted  persons, 
missing  persons,  abducted  persons,  and 
persons  who  are  unable  or  unwilling  to 
identify  themselves. 

(3)  To  any  entity  maintaining  civil, 
criminal  or  other  information  when 
necessary  to  obtain  information  relevant 
to  a  decision  by  a  foreign,  federal,  state, 
local,  or  tribal  agency  concerning  the 
hiring,  appointment,  or  retention  of  an 
employee;  the  issuance  or  retention  of  a 
security  clearance;  the  execution  of  a 


security  or  suitability  investigation;  the 
classification  of  a  job;  or  the  issuance  of 
a  contract,  grant,  license,  or  benefit. 

(4)  To  officials  and  employees  of  a 
federal  agency  or  entity,  including  the 
White  House,  which  has  a  need  for 
information  relevant  to  a  decision 
concerning  the  hiring,  appointment,  or 
retention  of  an  employee;  the  issuance 
or  retention  of  a  seciuity  clearance;  the 
execution  of  a  security  or  suitability 
investigation;  the  classification  of  a  job; 
or  the  issuance  of  a  contract,  grant,  or 
benefit. 

(5)  In  an  appropriate  proceeding 
before  a  court  or  administrative  or 
regulatory  body  when  records  are 
determined  by  the  Department  of  Justice 
to  be  arguably  relevant  to  the 
proceeding. 

(6)  To  such  recipients  under  such 
circumstances  and  procedures  as  are 
mandated  by  federsd  statute  or  executive 
agreement,  or  where  disclosure  is 
pursuant  to  an  international  treaty  or 
convention  entered  into  and  ratified  by 
the  United  States. 

(7)  To  the  International  Criminal 
Police  Organization  (INTERPOL) 
General  Secretariat  and  National  Central 
Biu^aus  in  member  countries;  and  to  the 
INTERPOL  Supervisory  Board,  an 
international  board  comprised  of  three 
judges  having  oversight  responsibilities 
regarding  the  purpose  and  scope  of 
personal  information  maintained  in  the 
international  archives  of  INTERPOL. 

(8)  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records. 

(9)  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  the  release  of  the 
specific  information  in  the  context  of  a 
particular  case  would  constitute  an 
imwarranted  invasion  of  personal 
privacy. 

( 1 0)  To  a  Member  of  Congress  or  the 
Member's  staff  acting  upon  the 
Member's  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 
of  and  at  the  request  of  the  individual 
who  is  the  subject  of  the  record. 

(11)  To  the  National  Archives  and 
Records  Administration  and  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906. 

(12)  To  foreign,  federal,  state,  local 
and  tribal  licensing  agencies  or 
associations  which  require  information 
concerning  the  suitability  or  eligibility 
of  an  individual  for  a  license  or  permit. 


(13)  To  an  actual  or  potential  party  to 
litigation  or  the  party's  authorized 
representative  for  the  purpose  of 
negotiation  or  discussion  on  such 
matters  as  settlement,  plea  bargaining, 
or  in  informal  discovery  proceedings. 

(14)  To  a  former  employee  of  the 
Department  for  purposes  of:  responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
persoimel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

(15)  A  record  relating  to  a  case  or 
matter  that  has  been  referred  by  an 
agency,  or  that  involves  a  case  or  matter 
within  the  jurisdiction  of  an  agency,  or 
where  the  agency  or  its  officials  may  be 
affected  by  a  case  or  matter,  may  be 
disseminated  to  such  agency  to  notify 
the  agency  of  the  status  of  the  case  or 
matter  or  of  any  decision  or 
determination  that  has  been  made,  or  to 
make  such  other  inquiries  and  reports  as 
are  necessary  during  the  processing  of 
the  case  or  matter. 

(16)  To  a  foreign  country,  through  the 
United  States  Department  of  State  or 
directly  to  the  representative  of  such 
country,  to  the  extent  necessary  to  assist 
such  country  iit  apprehending  and/or 
returning  a  fiigitive  to  a  jurisdiction 
which  seeks  his  retiun,  or  to  assist  such 
country  in  civil  or  criminal  proceedings 
in  which  the  United  States  or  one  of  its 
officers  or  agencies  has  an  interest. 

(17)  A  record  relating  to  a  person  held 
in  custody  pending  or  during 
arraignment,  trial,  sentence,  or 
extradition  proceedings,  or  after 
conviction  or  after  extradition 
proceedings,  may  be  disseminated  to  a 
federal,  state,  local,  or  foreign  prison, 
probation,  parole,  or  pardon  authority, 
or  to  any  odier  agency  or  individual 
concerned  with  the  maintenance, 
transportation,  or  release  of  such  a 
person. 

(18)  To  a  federal,  state,  local,  foreign, 
or  international  law  enforcement  agency 
to  assist  in  the  general  crime  prevention 
and  detection  efforts  of  the  recipient 
agency  or  to  provide  investigative  leads 
to  such  agency. 

(19)  To  any  entity  or  person  where 
there  is  reason  to  believe  that  the 
recipient  is  or  could  become  the  target 
of  a  particvdar  crinunal  activity  or 
conspiracy,  to  the  extent  the 
information  is  relevant  to  the  protection 
of  life  or  property. 
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POUCCS  AND  PIUCnCES  FOR  STORMQ, 
RETWCVMG,  ACCESSMQ,  RCTAMMQ,  AND 

oorosMO  OF  Rccoeos  m  the  svstoi: 

STOflAGE: 

Information  is  stored  in  file  folders 
and  in  electronic  word  files  at  the 
INTERPOL-USNCB  and  at  the 
Washington  Federal  Records  Center. 
Certain  limited  data,  e.g..  that  which 
concerns  fugitives  and  wanted,  missing 
or  abducted  persons  is  stored  in  the 
Treasury  Enforcement  Communications 
System  (TECS)  TREASURY/CS  00.244.  a 
system  published  by  the  U.S. 
Department  of  Treasury,  and  in  the 
National  Criminal  Information  Center 
(NCIC)  [JUSTICE/FBI  001],  for  a  limited 
time  period,  or  until  apprehended  or 
located. 

RETIHEVABILITV: 

Information  is  retrieved  primarily  by 
name,  system  identification  number, 
personal  identification  number,  and  by 
weapon  serial  number  or  motor  vehicle 
identification  number. 

SAFEGUARDS: 

Information  is  safeguarded  and 
protected  in  accordance  with 
Department  rules  and  procediues 
governing  the  handling  of  computerized 
information.  Only  those  individuals 
specifically  authorized  have  access  to 
the  INTERPOL-USNCB  records.  Access 
to  INTERPOL-USNCB  records  is  given 
only  to  those  individuals  who  require 
access  to  perform  official  duties.  In 
addition,  USNCB  information  resides  in 
the  secured  INTERPOL-USNCB  offices 
which  are  staffed  twenty-four  hours  a 
day,  seven  days  a  week.  Automated  data 
is  password  secured. 

RETENTION  AND  disposal: 

Case  files  closed  as  of  April  5,  1982 
and  thereafter  are  disposed  of  as 
follows:  The  hard  copy  (paper  record) 
will  be  retained  on  site  at  the 
INTERPOL-USNCB  for  two  years  after 
closing.  At  the  end  of  the  two  years  post 
closing,  the  hard  copy  will  be 
transferred  to  the  Washington  National 
Records  Center  for  storage.  The  "hard 
copy  (paper  record)  of  the  case  file  may 
be  destroyed  five  years  after  transfer  to 
the  Washington  National  Records 
Center,  for  a  total  of  seven  years  post 
closing,  if  there  has  been  no  case 
activity.  Information  contained  in 
electronic  case  files  will  be  stored  on  a 
compact  disc  two  years  after  closing  the 
case  and  sent  to  the  Washington 
National  Records  Center  for  destruction 
in  five  years,  or  seven  years  after  case 
closure,  if  there  has  been  no  case 
activity.  Automated  information  will  be 
flagged  as  an  archived  case  and 


maintained  on  the  LAN  server  for  an 
indefinite  period  of  time. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  INTERPOL-United  States 
National  Central  Bureau,  Department  of 
Justice.  Washington.  DC  20530. 

Records  Management  Officer, 
INTERPOL-United  States  National 
Central  Bureau.  Department  of  Justice. 
Washington,  DC  20530. 

Information  Resources  Manager. 
INTERPOL-United  States  National      ' 
Central  Bureau,  Department  of  Justice,  ' 
Washington.  DC  20530. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  whether  the 
system  contains  a  record  pertaining  to 
an  individual  may  be  addressed  to  the 
Chief.  INTERPOL-United  States 
National  Central  Bureau.  Department  of 
Justice.  Washington.  DC  20530,  or  to  the 
Freedom  of  Information  Act  (FOLA) 
Specialist  at  the  same  location.  To 
enable  INTERPOL-USNCB  personnel  to 
determine  whether  the  system  contains 
a  record  relating  to  him  or  her.  the 
requester  must  submit  a  written  request 
identifying  the  record  system, 
identifying  the  category  and  type  of 
records  sought,  and  providing  the 
individual's  full  name  and  at  least  two 
items  of  secondary  information  (date  of 
birth,  social  security  number,  employee 
identification  number,  or  similar 
identifying  information). 

RECORD  ACCESS  PROCEDURES: 

The  Attorney  General  has  exempted 
the  INTERPOL-USNCB  system  from  the 
access,  contest,  and  amendment 
provisions  of  the  Privacy  Act.  Some 
records  may  be  available  under  the 
Freedom  of  Information  Act.  Inquiries 
should  be  addressed  to  the  FOLA/PA 
Officer,  INTERPOL-United  States 
National  Central  Biueau,  Department  of 
Justice,  Washington.  DC  20530.  The 
letter  should  be  clearly  marked 
"Freedom  of  Information  Request"  and 
a  return  address  provided  for 
transmitting  any  information  to  the 
requester. 

CONTESTINQ  RECORD  PROCEDURES: 

See  "Access  procedures"  above. 

RECORD  SOURCE  CATEQORCS: 

Sources  of  information  contained  in 
this  system  include  investigating 
reports,  notes,  correspondence, 
messages,  photographs,  fingerprints, 
and  otiber  identification  materials  from 
federal,  state,  local,  tribal  and  foreign 
law  enforcement  and  non-law 
enforcement  agencies  (including 
investigating  reports  frt>m  a  system  of 
records  published  by  Department  of 
Treasury  Enforcement  Communications 


System  (TECS)  TREASURY/CS  00.244 
or  the  National  Crime  Information 
Center  (NCIC);  other  non-Department  of 
Justice  investigative  agencies;  client 
agencies  of  the  Department  of  Justice); 
statements  of  witnesses  and  parties;  and 
the  work  product  of  the  staff  of  the 
INTERPOL-USNCB  working  on 
particular  cases.  Although  the 
organization  uses  the  name  INTERPOL- 
USNCB  for  purposes  of  public 
recognition,  the  INTERPOL-USNCB  is 
not  synonymous  with  the  International 
Criminal  Police  Organization  (ICPO- 
INTERPOL),  which  is  a  private, 
intergovernmental  organization 
headquartered  in  Lyon,  France.  The 
Department  of  Justice  USNCB  serves  as 
the  United  States  liaison  with  the 
INTERPOL  General  Secretariat  and 
works  in  cooperation  with  the  National 
Central  Bureaus  of  other  member 
countries,  but  is  not  an  agent,  legal 
representative,  nor  organization  subunit 
of  the  International  Criminal  Police 
Organization.  The  records  maintained 
by  the  INTERPOL-USNCB  are  separate 
and  distinct  from  records  maintained  by 
INTERPOL  and  INTERPOL-USNCB 
does  not  have  custody  of,  access  to,  nor 
control  over  the  records  of  the 
International  Criminal  Police 
Organization. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 
(4),  (d).  (e),  (1),  (2),  and  (3),  (e)(4)(G)  and 
(H),  (e)(5)  and  (8),  (f),  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2).  and  (k){2)  and  (k)(5).  Rules  have 
been  promulgated  in  accordance  with 
the  requirements  of  5  U.S.C.  553(b),  (c) 
and  (e)  and  have  been  published  in  the 
Federal  Register.  See  28  CFR  16.103. 

[FR  Doc.  02-8427  Filed  4-9-02;  8:45  am] 

■UMG  CODE  4410-aC-P 


DEPARTMENT  OF  JUSTICE 

Drug  EnforceiTMnt  Administration 

Manufactursr  of  Controlled 
SutatancM;  Notice  of  Registration 

By  Notice  dated  August  27,  2001,  and 
published  in  the  Federal  Register  on 
September  7,  2001,  (66  FR  46817), 
Applied  Science  Labs,  Division  of 
Alltech  Associates,  Inc.,  2701  Carolean 
Industrial  Drive,  PO  Box  440,  State 
College,  Pennsylvania  16801,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  PEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 
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Drug 


Methcattiinone  (1237) 

N-Ethylamhetamine  (1475) 

N,N-Dimethylamphetamine 

(1480). 
4-Methyiaminorex  (cis  isomer) 

(1590). 
Lysergic  acid  diethylamide 

(7315). 

Mescaline  (7381)  

4-Bromo-2,5- 

dimethoxyphenethylamlne 

(7392). 
3.4- 

Mettiylenedioxyamphetamine 

.(7400). 
N-Hydroxy-3,4- 

methylenedioxyamphetamine 

(7402). 
3,4-Mettiylenedioxy-N- 

ethy {amphetamine  (7404). 
3.4- 

Methylenedioxymethampheta- 

mine  (7405). 
N-Ethyl-1- 

phenylcyclohexylamine  (7455). 
I-(I-Phenylcyclohexyl)  pyrroli- 
dine (7458). 
1-[1-(2-Thienyl)  cyclohexyl]  pi- 

peridlne  (7470). 

•  Dihydromorphine  (9145)  

Normorphine  (9313)  

1-Phenylcyclohexylamine  (7460) 

Phencyclidine  (7471)  

Phenylacetone  (8501)  

1- 

Piperidlnocyclohexanecartwn- 

itrile  (8603). 

Cacaine  (9041)  

Codeine  (9050)  

Dihydrocodeine  (9120)  

Benzoylecgonine  (9180)  

Morphine  (9300)  

Noroxymorphone  (9668) 


Schedule 


firm  for  registration  as  a  bulk 
manufactiner  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  March  27,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[PR  Doc.  02-8657  Filed  4-4-^)2;  8:45  am] 

BHJJNG  CODE  4410-04-M 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  for  reference  standards. 
PNo  comments  or  objections  were 
received.  DEA  has  considered  the 
factors  in  title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Applied  Science  Labs  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Applied  Science  Labs  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  sec\mty  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  backgroimd  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  April  23,  2001,  B.l. 
Chemical,  Inc.,  which  has  changed  its 
name  to  Boehringer  Ingelheim 
Chemicals,  Inc.,  2820  N.  Normandy 
Drive,  Petersburg.  Virginia  23805.  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
fentanyl  (9801),  a  basic  class  of 
controlled  substance  listed  Schedule  II. 

The  firm  plans  to  bulk  manufacture 
the  listed  controlled  substance  for  sale 
to  their  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  conmients  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  Jime  10, 
2002. 

Dated:  March  27,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  02-8668  Filed  4-9-02;  8:45  am] 

BILUNG  COOE  4410-0»-M 


Drive,  Warren,  New  Jersey  07059,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufactiuer  of 
methylphenidate  (1724),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  manufacture 
methylphenidate  for  product  research 
and  development. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Celgene  Corporation  to 
manufacture  methylphenidate  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  the 
Celgene  Corporation  on  a  regular  basis 
to  ensxne  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
backgroimd  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  March  27.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  02-8658  Filed  4-9-02;  8:45  am] 

BILUNG  CODE  4410-00-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
SutMtances;  Notice  of  Registration 

By  Notice  dated  October  5,  2001.  and 
published  in  the  Federal  Register  on 
October  17,  2001.  (66  FR  52781), 
Celgene  Corporation,  7  Powder  Horn 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  December  18,  2001, 
and  published  in  the  Federal  Register 
on  December  27,  2001,  (66  FR  66939), 
Chattem  Chemicals,  Inc.,  3801  St.  Elmo 
Avenue,  Building  18,  Chatanooga, 
Tennessee  37409,  made  application  by 
letter  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of 
dextrbpropoxyphene  (9273).  a  basic 
class  of  controlled  substance  listed 
Schedule  D. 

The  firm  plans  to  bidk  manufactine 
dextropropoxyphene  to  produce 
products  for  distribution  to  its 
customers. 
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Dated:  March  27, 2QQ2. 
Laura  M.  Naxel, 


Dated:  March  27.  2002. 
Laura  M.  Nagel, 


Dated:  March  27.  2002. 
Laura  M.  Nagel, 
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No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Chattem  Chemicals,  Inc. 
to  manufacture  dextropropoxyphene  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  the  firm 
on  a  regular  basis  to  ensxire  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  State 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  March  27.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
(FR  Doc.  02-8659  Filed  4-9-02;  8:45  am) 

BUJNQ  C006  441»-0«-M 


DEPARTMEHT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controllad 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  November  13, 
2001,  Cody  Laboratories  Inc.,  331  33rd 
Street,  Cody,  Wyoming  82414.  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Hydromorphone  (9150) 
Fentanyl  (9801)  


Schedule 


The  firm  plans  to  manufactvu«  the 
listed  controlled  substances  in  bulk  for 
distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manu&cture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 


Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  Jime  10, 
2002. 

Dated:  March  27,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
(FR  Doc.  02-8665  Filed  4-9-02;  8:45  am] 

MLUNQ  COOC  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Suisstances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  12, 
2001,  Guilford  Pharmaceuticals,  Inc., 
6611  Tributary  Street,  Baltimore, 
Maryland  21224,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  cocaine  (9041)  a 
basic  class  of  controlled  substance  listed 
in  Schedule  II. 

The  firm  plans  to  manufacture 
methyl-3-beta-(4- 

trimethylstannylphenyl)-tropane-2- 
carboxylate  as  a  final  intermediate  for 
the  production  of  dopascan  injection. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  Jime  10, 
2002. 

Dated:  March  27,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  02-8667  Filed  4-4-02;  8:45  am] 
aaXMG  COOC  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  July  13,  2001,  and 
published  in  the  Federal  Register  on 
July  23,  2001,  (66  FR  38322),  Johnson 
Matthey,  Inc.,  Custom  Pharmaceuticals 
Department,  2003  Nolte  Drive,  West 
Deptford,  New  Jersey  08066,  made 
application  by  renewal  to  the  Drug 
EnJForcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Tetrahydrocannal)inots  (7370) 

Difenoxin  (9168)  

Propiram  (9649) 

Amphetamine  (1100) 

Methylphenidate  (1724) 

Anileridine  (9020)  

Codeine  (9050) 

Oxycodone  (9143)  

Hydromorphone  (9150)  

Hydrocodone  (9193) 

Mependine  (9230)  

Morphine  (9300)  

Thebaine  (9333) 

AHentanil  (9737)  

Sufentanil  (9740)  

Fentanyl  (9801) 


Schedule 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  in  bulk  to 
supply  final  dosage  form  manufacturers. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  section 
823(a)  and  determined  that  the 
registration  of  Johnson  Matthey^  Inc.  to ' 
manufactiu-e  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Johnson  Matthey,  Inc.  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufactiirer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 
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Dated:  March  27. 2Q92. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  02-8661  Filed  4-9-02;  8:45  am) 

BHXING  CODE  4410-0»-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

I  By  Notice  dated  July  13,  2001,  and 
published  in  the  Federal  Register  on 
July  23,  2001,  (66  FR  38323),  Lonza 
Riverside,  900  River  Road, 
Conshohocken,  Pennsylvania  19428, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Gamma  hydroxybutyrip  ackJ 
(2010). 

Amphetamine  (1100)  

Phenylacetone  (8501)  

1 

It 
II 

The  firm  plans  to  manufacture 
phenylacetone  to  produce 
amphetamine.  They  plan  to 
manufactiire  amphetamine  and  gamma 
hydroxybutyric  acid  in  bulk  for 
distribution  to  its  customers. 

No  comments  or  objections  were 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  code, 
section  823(a)  and  determined  that  the 
registration  of  Lonza  Riverside  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Lonza  Riverside  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
cx>mpany's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  §  0.100  and  0.104,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 


Dated:  March  27,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  02-8673  Filed  4-9-02;  8:45  am] 

BILUNC  CODE  4410-<»-ll 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Sut>stances; 
Notice  of  Registration 

By  Notice  dated  May  14,  2001,  and 
published  in  the  Federal  Register  on 
May  30.  2001,  (66  FR  29344). 
Mallinckrodt,  Inc.,  Mallinckrodt  & 
Second  Streets,  St.  Louis,  Missouri 
63147,  made  application  by  renewal  to 
the  Drug  Enforcement  Adininistration 
(DEA)  to  be  registered  as  an  importer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Phenylacetone  (8501)  

Coca  Leaves  (9040) 

Opium,  raw  (9600) 

Oniiim  oooo\i  (9650)      

Poppy  Straw  Concentrate 
(9670). 

The  firm  plans  to  import  the  listed 
controlled  substances  to  bulk 
manufacture  controlled  substances. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Mallinckrodt,  Inc.,  is 
consistent  with  the  public  interest  and 
with  United  States  obligations  imder 
international  treaties,  conventions,  or 
protocols  in  effect  on  May  1, 1971,  at 
this  time.  DEA  has  investigated 
Mallinckrodt,  Inc.,  on  a  regular  basis  to 
ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  section  1008(a)  of  the 
Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations, 
§  1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 


Dated:  March  27,  2002. 
Laura  M.  Nagel. 

Deputy  Assistant  Administrator,  Office  of  . 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  02-8663  Filed  4-9-02;  8:45  am) 

B«JJN6  COOE  4410-09-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  October  2,  2001,  and 
published  in  the  Federal  Register  on 
October  11, .2001,  (66  FR  51970),  Norac 
Company,  Inc.,  405  S.  Motor  Avenue, 
Azusa,  (Zalifomia  91702,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
tetrahydrocannabinols  (7370),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  manufacture 
tetrahydrocannabinols  (THC)  for  use  in 
treatment  of  AIDS  wasting  syndrome 
and  as  an  antiemetic. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Norac  Company,  Inc.  to 
manufactuire  tetrahydrocannabinols  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  Norac 
Company,  Inc.  on  a  regular  basis  to 
ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufactu^r 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  March  27.  2002. 
Laura  M.  Nagel, 

deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  02-8662  FUed  4-9-02;  8:45  am) 

BUJNG  CODE  44ie-04-M 


Federal  Register /Vol.  67.  No.  69  /  Wednesday,  April  10,  2002 /Notices 


17471 


Dated:  March  27,  2002. 
Laura  M.  Nagel. 


FOR  FURTHER  INFORMATION  CONTACT: 

Inquiries  may  be  addressed  to  Ms.  Cathy 
L.  Morrison.  Interim  Compact  Officer, 


[3,210  hours  reporting  +  95,422  hours 
recordkeeping!)  or  201  hours  per 
Agreement  State  licensee. 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  AdminMration 

Importer  of  Controlled  SutMlancee; 
Notice  of  Regietratlon 

By  Notice  dated  October  12.  2001,  and 
published  in  the  Federal  Register  on 
October  25,  2001.  (66  FR  54033). 
Noramco  Inc.,  1440  Olympic  Drive, 
Athens,  Georgia  30601.  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  an  importer  of 
phenylacetone  (8501),  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  import 
phenylacetone  for  the  production  of 
amphetamine. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Noramco  hic.  is 
consistent  with  the  public  interest  and 
with  United  States  obligations  xmder 
international  treaties,  conventions,  or 
protocols  in  effiect  on  May  1, 1971,  at 
this  time.  DEA  has  investigated 
Noramco  Inc..  to  ensure  that  the 
company's  registration  is  consistent 
with  the  public  interest.  The 
investigation  included  inspection  and 
testing  of  the  company's  physical 
security  system,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  section  1008(a)  of 
the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regiilations. 
§  1301.34,  the  above  finn  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 

Dated:  March  27.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  02-8664  Filed  4-9-02;  8:45  am) 
MUMO  oooe  4410-aa-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Admlniatration 

Manufacturer  of  Controlled 
Subetancea;  Notice  of  Application 

Piusuant  to  section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  September 
6,  2001.  Organix,  Inc.,  240  Salem  Street. 
Wobum,  Massachusetts  01801,  made 
application  by  renewal  to  the  Drug 


Enforcement  Administration  PEA)  of 
registration  as  a  bulk  manufacturer  of 
cocaine  (9041).  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  manufacture  a 
derivative  of  cocaine  in  gram  quantities 
for  validation  of  synthetic  procedures. 

Any  other  such  appUcant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufactiuer  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistance  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  )ime  10. 
2002. 

Dated:  March  27.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc.  02-8666  Filed  4-9-02;  8:45  am) 

■ajJNQCOOe  M10-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Admlniatration 

Manufacturer  of  Controlled 
Subatancaa;  Notice  of  Regietratlon 

By  Notice  dated  August  9.  2001.  and 
published  in  the  Federal  Register  on 
August  10.  2001,  (66  FR  42239), 
Pressure  Chemical  Company,  3419 
Smallman  Street,  Pittsbiirgh, 
Pennsylvania  15201.  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufactiu^r  of  2,5- 
dimethoxyamphetamine  (7396),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  bulk  manufacture 
2,5-dimethoxyamphetamine  for 
distribution  to  its  customers. 

No  comment  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Pressure  Chemical 
Company  to  manufacture  2,5- 
dimethoxyamphetamine  is  consistent 
with  the  public  interest  at  this  time. 
DEA  has  investigated  Pressure  Chemical 
Company  to  ensure  that  the  company's 
continued  registration  is  consistent  with 
the  public  interest.  These  investigations 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
verification  of  the  company's 


compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
backgroimd  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104.  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  March  27,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  02-8672  Filed  4-9-02;  8:45  am] 
BNJJNQ  COM  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Admlniatration 

Manufacturer  of  Controlled 
Sut>atancea;  Notice  of  Regiatration 

By  Notice  dated  October  5,  2001,  and 
published  in  the  Federal  Register  on 
October  17,  2001.  (66  FR  52782). 
Wildlife  Laboratories.  Inc..  1401  Duff 
Drive.  Suite  600.  Fort  Collins,  Colorado 
80524,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  carfentanil  (9743),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  II. 

The  firm  plans  to  manufacture  the 
listed  controlled  substance  for 
distribution  to  its  customers. 

No  conunents  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Wildlife  Laboratories  to 
manufacture  carfentanil  is  consistent 
with  the  public  interest  at  this  time. 
DEA  has  investigated  Wildlife 
Laboratories  to  ensiu«  that  the 
company's  registration  is  consistent 
with  the  public  interest.  This 
investigation  included  inspection  and 
testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 


i_» /  tr_l 
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Dated:  March  27,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  02-8660  Filed  4-9-02;  8:45  ami 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Inveetlgation 

Meeting  of  the  Compact  Council  for  the 
National  Crime  Prevention  and  Privacy 
Compact 

agency:  Federal  Bureau  of 
Investigation.  Justice. 

ACTION:  Meeting  notice. 

summary:  The  purpose  of  this  notice  is 
to  announce  a  meeting  of  the  Compact 
Council  created  by  the  National  Crime 
Prevention  and  Privacy  Compact  Act  of 
1998  (Compact).  Thus  far,  the  federal 
government  and  fourteen  states  are 
parties  to  the  Compact  which  governs 
the  exchange  of  criminal  history  records 
for  licensing,  employment,  and  similar 
purposes.  The  Compact  also  provides  a 
legal  framework  for  the  establishment  of 
a  cooperative  Federal-State  system  to 
exchange  such  records. 

Matters  for  discussion  are  expected  to 
include:  (1)  Dispute  Adjudication 
Procedures,  (2)  Memorandum  of 
Understanding  with  Nonparty  States,  (3) 
Expansion  of  the  National  Fingerprint 
File  Participants.  (4)  Privatization  of 
Noncriminal  Justice  Functions,  and  (5) 
Improvements  to  Background  Checks 
and  the  use  of  Flat  Fingerprints. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  wishing  to 
file  a  written  statement  with  the 
Compact  Council  or  wishing  to  address 
this  session  of  the  Compact  Council 
should  notify  Ms.  Cathy  L.  Morrison  at 
(304)  625-2736,  at  least  24  hours  prior 
to  the  start  of  the  session.  The 
notification  should  contain  the 
requestor's  name  and  corporate 
designation,  consumer  affiliation,  or 
government  designation,  along  with  a 
short  statement  describing  the  topic  to 
be  addressed,  and  the  time  needed  for 
the  presentation.  Requestors  will 
ordinarily  be  allowed  up  to  15  minutes 
to  present  a  topic. 

DATES  AND  TIMES:  The  Compact  Coimcil 
will  meet  in  open  session  from  9  a.m. 
until  5  p.m.  on  May  8-9.  2002. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Renaissance  Scottsdale  Resort. 
6160  North  Scottsdale  Road.  Scottsdale, 
Arizona,  telephone  (480)  991-1414. 


FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  may  be  addressed  to  Ms.  Cathy 
L.  Morrison,  Interim  Compact  Officer, 
Compact  Council  Office.  Module  C3, 
1000  Custer  Hollow  Road.  Clarksburg, 
West  Virginia  26306-0147,  telephone 
(304)  625-2736,  facsimile  (304)  625- 
5388. 

Dated:  March  21,  2002. 
Thomas  E.  Bush.  Ill, 
Section  Chief,  Programs  Development 
Section,  Federal  Bureau  of  Investigation. 
[FR  Doc.  02-8682  Filed  4-9-^2;  8:45  am] 
BILUNG  CODE  441fr-02-W 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  information  Collection 
Activmee;  Proposed  Collection; 
Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  Part  32— Specific 
Domestic  Licenses  to  Manufactvu«  or 
Transfer  Certain  Items  Containing 
Byproduct  Material. 

2.  Current  OMB  approval  number: 
3150-0001. 

3.  How  often  the  collection  is 
required:  There  is  a  one-time  submittal 
of  information  to  receive  a  license. 
Renewal  applications  are  submitted 
every  10  years.  In  addition, 
recordkeeping  must  be  performed  on  an 
on-going  basis,  and  reports  of  transfer  of 
byproduct  material  must  be  reported 
every  10  years. 

4.  Who  is  required  or  asked  to  report: 
All  specific  licensees  who  manufacture 
or  initially  transfer  items  containing 
byproduct  material  for  sale  or 
distribution  to  general  licensees  or 
persons  exempt  from  licensing. 

5.  The  number  of  aimual  respondents: 
194  NRC  licensees  and  491  Agreement 
State  licensees. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  151,644  (53,012  hoius  for  NRC 
licensees  [4.507  reporting  +  48,505 
hours  recordkeeping])  or  an  average  of 
273  hours  per  licensee  and  (98,632 
hours  for  Agreement  State  licensees 


[3,210  hours  reporting  +  95,422  hours 
recordkeeping!)  or  201  hoiu«  per 
Agreement  State  licensee.  _-;' 

7.  Abstract:  10  CFR  part  32  establishes 
requirements  for  specific  licenses  for  the 
introduction  of  byproduct  material  into 
products  or  materials  and  transfer  of  the 
products  or  materials  to  general 
licensees  or  persons  exempt  from 
licensing.  It  also  prescribes 
requirements  governing  holders  of  the 
specific  licenses.  Some  of  the 
requirements  are  for  information  which 
must  be  submitted  in  an  application  for 
a  specific  license,  records  which  must 
be  kept,  reports  which  must  be 
submitted,  and  information  which  must 
be  forwarded  to  general  licensees  and 
persons  exempt  from  licensing.  In 
addition,  10  CFR  part  32  prescribes 
requirements  for  the  issuance  of 
certificates  of  registration  (concerning 
radiation  safety  information  about  a 
product)  to  manufacturers  or  initial 
transferors  of  sealed  sources  and 
devices.  Submission  or  retention  of  the 
information  is  mandatory  for  persons 
subject  to  the  10  CFR  part  32 
requirements.  The  information  is  used 
by  NRC  to  make  licensing  and  other 
regulatory  determinations  concerning 
the  use  of  radioactive  byproduct 
material  in  products  and  devices. 

Submit,  by  June  10,  2002,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  pf 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room 
located  at  One  White  Flint  North,  11555 
Rockville  Pike.  Rockville.  MD.  OMB 
clearance  requests  are  available  at  the 
NRC  worldwide  web  site  (http:// 
www.nrc.gov/public-involve/doc- 
comment/omb/index.html).  The 
dociunent  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signatiue  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E  6, 
Washington,  DC  20555-0001.  by 
telephone  at  (301)  415-7233.  or  by 
Internet  electronic  mail  at 
INFOCOLLECTS@NRC.GOV. 
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Dated  at  Rockville.  Maryland,  this  4th  day 
of  April.  2002. 
For  the  Nuclear  Regulatory  Commission. 

Brenda  lo.  SheHon, 

NRC  Clearance  Officer.  Office  of  the  Chief 

Information  Officer. 

IFR  Doc.  02-8609  Filed  4-9-02:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  No.  030-03754] 

Consideration  of  Amendment  Request 
for  Decommissioning  ttte  ABB 
Prospects,  Inc.  CE  Windsor  Site, 
Building  Complexes  2, 5  and  17,  in 
Windsor,  CT.  and  Opportunity  for  a 
Hearing 

agency:  Nuclear  Regulatory 
Cominission. 

ACTION:  Notice  of  consideration  of 
amendment  request  for 
decommissioning  the  ABB  Prospects. 
Inc.  CE  Windsor  Site.  Building 
Ck)mplexes  2,  5  and  17  in  Windsor. 
Connecticut  and  opportunity  for  a 
hearing. 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
a  license  amendment  to  By-Product 
Materials  License  No.  06-00217-06 
(License  No.  06-00217-06),  issued  to 
ABB  Prospects.  Incorporated,  to 
authorize  decommissioning  of  Building 
Complexes  2.  5  and  17  at  the  CE 
Windsor  Site  in  Windsor,  Connecticut. 

The  licensee  has  been  performing 
limited  decommissioning  of  Building 
Complexes  2,  5  and  17  at  the  CE 
Windsor  site  in  accordance  with  the 
conditions  described  in  License  No.  06- 
00217-06.  On  January  7,  2002,  the 
licensee  submitted  a  Decommissioning 
Plan  for  Building  Complexes  2,  5  and  17 
at  the  CE  Windsor  Site  to  the  NRC  for 
review  that  summarized  the 
decommissioning  activities  that  will  be 
undertaken  to  de-construct  the 
buildings  and  remediate  the  remaining 
building  slabs,  basements,  sub-surface 
utilities,  and  soil  at  the  CE  Windsor 
Site.  Radioactive  contamination  at  the 
licensee's  CE  Windsor  Site  consists  of 
soils  and  building  surfaces 
contaminated  with  uranium  and 
byproduct  material  resulting  from 
licensed  operations  that  occiured  from 
the  late  1950s  until  2001. 

The  NRC  will  require  the  licensee  to 
remediate  Building  Complexes  2,  5  and 
17  and  the  surrounding  areas  to  meet 
the  NRC's  decommissioning  criteria, 
and  during  decommissioning  activities, 
to  maintain  effluents  and  doses  within 


NRC  requirements  and  as  low  as 
reasonably  achievable. 

Prior  to  approving  the 
decommissioning  plan,  the  NRC  will 
have  made  fmdings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  NRC's  regulations.  Approval  of  the 
Decommissioning  Plan  for  Building 
Complexes  2,  5  and  17  at  thetH: 
Windsor  Site  will  be  documented  in  an 
amendment  to  License  No.  06-00217- 
06. 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  amendment  of  a  license  falling 
within  the  scope  of  Subpart  L  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Pursuant  to  10  CFR  2.1205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing  in  accordance  with  10  CFR 
2.1205(c).  A  request  for  hearing  must  be 
filed  within  thirty  (30)  days  of  the  date 
of  publication  of  the  Federal  Register 
Notice. 

The  request  for  the  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  delivery  to  the  Document 
Control  Desk  or  may  be  delivered  to  the 
Commission's  Public  Document  Room, 
11555  Rockville  Pike.  Rockville.  MD 
20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  Attention:  Rulemakings  & 
Adjudications  Staff. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  10  CFR  2.1205(g); 

3.  The  requesters  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding:  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  10  CFR  2.1205(c). 

In  accordance  with  10  CFR  2.1205(e). 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant.  ABB  Prospects.  Inc.. 
CEP  880-1403.  2000  Day  Hill  Road. 
Windsor.  CT  06095-0500.  Attention: 
John  Conant;  and 


2.  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations.  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville,  MD  20852,  or  by  mail, 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

For  further  details  with  respect  to  this 
action,  the  decommissioning  plan  is 
available  for  inspection  at  the  NRC's 
Public  Document  Room,  11555 
Rockville  Pike.  Rm  0-1,  F23,  Rockville. 
MD  20852. 

Dated  at  King  of  Prussia.  Pennsylvania,  this 
3rddayof  April.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Francis  M.  Costello. 

Deputy  Director.  Division  of  Nuclear  Materials 
Safety,  /?/. 

IFR  Doc.  02-8610  Filed  4-9-02:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-36] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact  of 
License  Amendment  for  Westinghouse 
Electric  Company  U.C 

agency:  Nuclear  Regulatory 
Commission. 

action:  Amendment  of  Westinghouse 
Electric  Company  LLC,  Materials 
License  SNM-33  to  exempt  the  licensee 
from  the  fissile  material  package 
standards  for  shipment  of  certain  bulk 
materials  (e.g.  soils)  containing  low 
concentrations  of  uranium-235 
contamination  and  to  impose  limits  on 
these  shipments. 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the 
amendment  of  Special  Nuclear  Material 
License  SNM-42  to  exempt  the  licensee 
from  the  fissile  material  package 
standards  for  shipment  of  certain  bulk- 
materials  (e.g.  soils)  containing  low 
concentrations  of  uranium-235 
contamination  at  the  Westinghouse 
Electric  Company  LLC  facility  located  in 
Hematite.  MO,  and  4o  impose  limits  on 
these  shipments,  and  has  prepared  an 
Environmental  Assessment  in  support 
of  this  action. 

Environmental  Assessment 

1.0  Introduction 

1.1  Background 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  has  evaluated  the 
environmental  impacts  of  the  exemption 
of  Westinghouse  Electric  Company  bom 
the  fissile  material  package  standards 
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for  shipment  of  certain  bulk  materials 
(e.g.  soils)  containing  low 
concentrations  of  uranium-235 
contamination,  with  limits  placed  on 
the  shipments  to  ensure  adequate 
controls  for  nuclear  criticality  safety. 
This  Environmental  Assessment  (EA) 
has  been  prepared  pursuant  to  the 
Council  on  Environmental  Quafity 
(CEQ)  regulations  (40  CFR  parts  1500- 
1508)  and  NRC  regulations  (10  CFR  part 
51)  which  implement  the  requirements 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969.  The  purpose  of  this 
document  is  to  assess  the  environmental 
consequences  of  the  proposed  license 
amendment. 

The  Westinghouse  facility  in 
Hematite,  MO,  was  authorized  under 
NRC  Materials  License  SNM-33  to 
manufacture  nuclear  reactor  fuel 
utilizing  Special  Nuclear  Material 
(SNM),  specifically  low-enriched 
uranium,  and  to  receive,  possess,  use, 
store  and  transfer  source  material.  On 
June  29.  2001,  all  activities  under  NRC 
Materials  License  SNM-33  related  to  the 
possession  and  use  of  low-eiu-iched 
uranium  for  fabrication  of  power  reactor 
fuel  ceased  in  their  entirety.  Activities 
at  the  Hematite  site  are  now  solely 
limited  to  those  necessary  to  remove  the 
facility  and  site  safely  from  service  and 
to  reduce  the  residual  radioactivity  to  a 
level  that  permits  the  eventual  release  of 
the  site. 

12    Review  Scope 

In  accordance  with  10  CFR  part  51, 
this  EA  serves  to  (1)  present  information 
and  analysis  for  determining  whether  to 
issue  a  Finding  of  No  Significant  Impact 
(FONSI)  or  to  prepare  an  Environmental 
Impact  Statement  (EIS);  (2)  fulfill  the 
NRC's  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  when 
no  EIS  is  necessary;  and  (3)  facilitate 
preparation  of  an  EIS  if  one  is  necessary. 
Should  the  NRC  issue  a  FONSI.  no  EIS 
would  be  prepared  and  the  license 
amendment  would  be  granted. 

1.3    Proposed  Action 

I  The  proposed  action  is  to  amend  NRC 
Materials  License  SNM-33  to  exempt 
the  licensee  from  the  fissile  material 
package  standards  for  shipment  of 
certain  bulk  materials  containing  low 
concentrations  of  uranium-235 
contamination  and  to  impose  limiting 
conditions  to  ensure  adequate  controls 
for  nuclear  criticality  safety.  These 
materials  would  be  exempt  from  fissile 
material  classification  and  the  fissile 
material  package  standards  of  10  CFR 
71.55  and  71.59.  but  subject  to  other 
requirements  of  10  CFR  part  71  and  the 
further  limiting  conditions.  A  Safety 
Evaluation  Report  (SER)  has  been 


prepared  by  the  NRC  staff  and  contains 
a  discussion  of  the  safety  considerations 
for  approval  of  the  amendment.  The 
SER  will  be  included  in  the  license 
amendment  when  it  is  issued. 

1.4    Need  for  Proposed  Action 

Westinghouse  is  currently 
decommissioning  the  Hematite  site  and 
one  of  the  near  term  goals  is  to  reduce 
the  site  inventory  of  SNM  by  removing 
materials  currently  on-site  to  other 
appropriate  licensed  facilities. 

On  February  10. 1997.  the  NRC  issued 
an  emergency  direct  final  rule  (62  FR 
5913)  changing  the  fissile  material 
exemption  specifications  of  10  CFR  part 
71.  The  revised  rule  limits  the  fissile- 
material  mass  in  a  consigimient  and 
restricts  the  presence  of  select 
moderators  with  very  low  neutron- 
absorption  properties  (i.e..  special 
moderators).  Under  this  rule, 
specifically  10  CFR  71.53(a). 
Westinghouse  would  be  limited  to  400 
grams  of  U-235  per  consignment.  The 
imposition  of  this  400-gram  U-235  limit 
per  consigimient  will  increase  the 
number  of  shipments  required  to 
deconunission  the  Westinghouse 
facility.  Therefore.  Westinghouse 
submitted  this  license  amendment 
request  for  a  specific  exemption  from 
the  requirements  of  10  CFR  71.55  and 
71.59  for  specified  SNM  shipments  with 
greater  than  400  grams  U-235  per 
consignment. 

1.5    Alternatives 

The  alternatives  available  to  the  NRC 
are: 

1 .  Approve  the  license  amendment 
request  as  submitted;  or 

2.  Deny  the  amendment  request. 

2.0    Affected  Environment 

The  affected  environment  for  ^ 

Alternative  1  would  be  the  immediate 
vicinity  of  the  vehicle  used  to  transport 
the  material  to  a  licensed  disposal 
facility. 

The  affected  environment  for 
Alternative  2  is  the  Westinghouse  site. 
A  full  description  of  the  site  and  its 
characteristics  is  given  in  the  1994 
Environmental  Assessment  for  the 
Renewal  of  the  NRC  license  for 
Westinghouse.  The  Westinghouse 
facility  is  located  on  a  site  of  about  228 
acres  in  Jefferson  County.  Missouri, 
approximately  3/4  mile  northeast  of  the 
unincorporated  town  of  Hematite. 
Missouri  and  35  miles  south  of  St. 
Louis.  Missouri. 


3.0  Environmental  Impacts  of 
Proposed  Action  and  Alternatives 

3.1  Occupational  and  Public  Health 
Alternative  1 

The  risk  to  human  health  from  the 
transportation  of  all  radioactive  material 
in  the  U.S.  was  evaluated  in  the  Final 
Environmental  Impact  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Afr  and  Other  Modes  (NRC.  1977). 
The  principal  radiological 
environmental  impact  during  normal 
transportation  is  direct  radiation 
exposiu-e  to  nearby  persons  from 
radioactive  material  in  the  package.  The 
average  annual  individual  dose  from  all 
radioactive  material  transportation  in 
the  U.S.  was  calculated  to  be 
approximately  0.5  mrem.  well  below  the 
10  CFR  part  20  requirement  of  100 
mrem  for  a  member  of  the  public. 

Occupational  health  was  also 
considered  in  the  Final  Environmental 
Impact  Statement  on  the  Transportation 
of  Radioactive  Material  by  Air  and 
Other  Modes  (NRC,  1977).  The  average 
aimual  occupational  dose  to  the 
driver(s)  is  estimated  to  be  8.7  mSv  (870 
mrem),  which  is  below  the  10  CFR  Part 
20  requirement  of  50  mSv  (5000  nu^m). 
The  Department  of  Transportation 
(DOT)  regulations  in  49  CFR  177.842(g) 
require  that  the  radiation  dose  may  not 
exceed  0.02  mSv  (2  mrem)  per  hour  in 
any  position  normally  occupied  in  a 
motor  vehicle. 

The  NRC  staff  evaluated  the 
possibility  of  a  criticality  accident  due 
to  transportation  of  this  material.  Based 
on  the  statements  and  representations  in 
the  application,  the  staff  concluded  that- 
limiting  the  contents  as  described  in  the 
application  will  provide  adequate 
assurance  that  an  inadvertent  criticality 
cannot  occur  if  the  materials  are  exempt 
from  the  fissile  material  classification 
and  fissile  material  package  standards  of 
10  CFR  71.55  and  71.59.  A  detailed 
discussion  of  this  analysis  can  be  found 
in  the  Safety  Evaluation  Report  for  this 
amendment. 

Under  Alternative  1,  the  doses  to  the 
public  and  to  the  workers  are  not 
increased  beyond  those  considered  in 
the  Final  Environmental  Impact 
Statement  on  the  Transportation  of 
Radioactive  Material  by  Air  and  Other 
Modes  (NRC,  1977).  Therefore, 
shipment  of  these  materials  would  not 
affect  the  assessment  of  environmental 
impacts  or  the  conclusions  in  the  Final 
Environmental  Impact  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Other  Modes  (NRC,  1977). 

Alternative  2 

The  risk  to  the  public  health  from      ' 
radiological  materials  is  not  expected  to 
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increase  as  a  result  of  denying  this 
amendment  request.  If  this  amendment 
request  was  denied,  the  licensee  would 
be  required  to  ship  the  contaminated 
soils  in  smaller  containers.  Increasing 
the  number  of  shipments  would  not 
affect  the  assessment  of  environmental 
impacts  or  the  conclusions  in  the  Final 
Environmental  Impact  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Other  Modes  (NRC.  1977). 

Denial  of  this  amendment  will  result 
in  a  larger  nimiber  of  shipments, 
therefore,  a  slight  increase  in 
noiuadiological  truck  emissions  from 
transportation  would  be  expected. 

The  occupational  health  impacts 
would  not  change  significantly  as  a 
result  of  denial  of  this  amendment 
request.  The  workers  at  the  facility  will 
have  the  same  dose  regardless  of  how 
the  material  is  transported. 
Occupational  doses  at  the  facility  may 
change  slightly  as  a  result  of  the 
increase  in  the  number  of  packages  that 
workers  must  prepare  and  handle; 
however,  the  facility  will  continue  to 
implement  NRC-approved  radiation 
safety  procedures  for  handling 
radioactive  materials. 

3.2  Effluent  Releases,  Enviroimiental 
Monitoring,  Water  Resources.  Geology, 
Soils.  Air  Quality,  Demography.  Biota. 
Cultural  and  Historic  Resources 

Alternative  1 

The  NRC  staff  has  determined  that  the 
approval  of  the  proposed  amendment 
will  not  impact  effluent  releases, 
environmental  monitoring,  water 
resources,  geology,  soils,  air  quality, 
demography,  biota,  or  cultural  or 
historic  resources  under  normal 
transport  conditions. 

Alternative  2 

The  NRC  staff  has  determined  that 
denial  of  the  proposed  amendment  will 
not  impact  effluent  releases, 
environmental  monitoring,  water 
resources,  geology,  soils,  air  quality, 
demography,  biota,  or  cultural  or 
historic  resources  at  or  near  the 
Westinghouse  site. 

3.3  Conclusions 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  environmental 
impacts  associated  with  the  proposed 
action  are  not  significant  and.  therefore, 
do  not  warrant  denial  of  the  license 
amendment  request.  The  staff  has 
determined  that  Alternative  1 ,  approval 
of  the  license  amendment  request  as 
submitted,  is  the  appropriate  alternative 
for  selection.  Based  on  an  evaluation  of 
the  environmental  impacts  of  the 
amendment  request,  the  NRC  has 


determined  that  the  proper  action  is  to 
issue  a  FONSI  in  the  Fecferal  Register. 

4.0    Agencies  and  Persons  Contacted 

The  NRC  provided  the  draft 
Environmental  Assessment  and  FONSI 
to  staff  from  the  Missouri  Department  of 
Natural  Resources  (DNR)  on  November 
21,  2001.  NRC  staff  provided  the 
licensee's  exemption  request  and  NRC's 
Safety  Evaluation  Report  supporting  the 
exemption.  NRC  staff  also  participated 
in  a  conference  call  with  the  DNR  staff 
on  February  15,  2002.  No  comments 
were  received  from  DNR  on  the 
Environmental  Assessment  and  FONSI. 

Because  the  proposed  action  is 
entirely  within  existing  facilities  or 
existing  roadways,  the  NRC  has 
concluded  that  there  is  no  potential  to 
affect  endangered  species  or  historic 
resources,  and  therefore  consultation 
with  the  State  Historic  Preservation 
Society  and  the  U.S.  Fish  and  Wildlife 
Service  was  not  necessary. 

5.0    References 

U.S.  Nuclear  Regulatory  Commission 
(NRC).  December  1977,  "Final 
Environmental  Impact  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Other  Modes." 

U.S.  Nuclear  Regulatory  Commission 
(NRC),  March  1994,  "Environmental 
Assessment  for  Renewal  of  Special 
Nuclear  Material  License  SNM-33." 

Finding  of  No  Significant  Impact 

The  Conunission  has  prepared  the 
above  Environmental  Assessment 
related  to  the  amendment  of  Special 
Nuclear  Material  License  SNM-33.  On 
the  basis  of  the  assessment,  the 
Commission  has  concluded  that 
environmental  impacts  associated  with 
the  proposed  action  would  not  be 
significant  and  do  not  warrant  the 
preparation  of  an  Enviroimiental  Impact 
Statement.  Accordingly,  it  has  been 
determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

In  accordance  with  10  CFR  2.790  of 
the  NRC's  "Rules  of  Practice,"  the 
Enviroimiental  Assessment  and  the 
documents  related  to  this  proposed 
action  will  be  available  electronically 
for  public  inspection  from  the  Publicly 
Available  Records  (PARS)  component  of 
NRC's  document  system  (ADAMS). 
ADAMS  is  accessible  &t)m  the  NRC  Web 
site  at  http://www.nrc.gov/NRC/ 
ADAMS/  index.html  (the  Public 
Electronic  Reading  Room). 

The  NRC  contact  for  this  licensing 
action  is  Mary  Adams,  who  may  be 
contacted  at  (301)  415-7249  or  by  e-mail 
at  mta®nrc.gov  for  more  information 
about  the  licensing  action.  > 


Dated  at  Rockville.  Maryland,  this  29th  day 
of  March,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Michael  F.  Weber. 

Director.  Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuar  Delisting;  Notice  of  Application 
To  Withdraw  From  Licting  and 
Regtetration  on  the  Chicago  Stock 
Exchange,  inc.  (Aon  Corporation, 
Common  Stock,  $1.00  Par  Value);  File 
No.  1-7933 

April  4,  2002. 

Aon  Corporation,  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
thereunder.  ^  to  withdraw  its  Common 
Stock.  $1.00  par  value  ("Security"), 
from  listing  and  registration  on  the 
Chicago  Stock  Exchange,  hic.  ("CHX"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of  CHX 
Article  XXVII,  Rule  4  by  complying 
with  all  applicable  laws  in  effect  in  the 
state  of  Delaware,  in  which  it  is 
incorporated,  and  with  the  CHX's  rules 
governing  an  issuer's  voluntary 
withdrawal  of  a  security  frxim  listing 
and  registration.  The  Issuer  will 
continue  to  list  the  Security  on  the  New 
York  Stock  Exchange  ("NYSE").  The 
Issuer's  application  relates  solely  to  the 
Security's  withdrawal  from  listing  on 
the  CHX  and  shall  not  affect  its  listing 
on  the  NYSE  or  its  registration  under 
Section  12(b)  of  the  Act. » 

On  February  12.  2002.  the  Board  of 
Directors  ("Board")  of  the  Issuer 
approved  a  resolution  to  withdraw  the 
Issuer's  Security  from  listing  on  the 
CHX.  The  Board  made  the  decision  to 
withdraw  the  Security  fix)m  the  CHX 
due  to  low  trading  volume. 

Any  interested  person  may.  on  or 
before  April  26.  2002.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington.  DC  20549-0609.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  CHX  and  what  terms,  if  any. 


>  15  U.S.C.  78Ad). 

» 17  CFR  240.12d2-2(d). 

MS  U.S.C  78yb). 


MM     I  «A¥  ^ 


:i  '•«/%«  orkAQ.y  MLm»^>.«««^ 
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should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Comiftission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  6f 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  02-8642  Filed  4-9-02;  8:45  am) 

BILUNG  CODE  S010-01-P 


should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
.hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  * 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  02-8643  Filed  4-9-02;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  Pacific  Exchange, 
Inc.  (Progress  Energy,  inc..  Common 
Stoclc,  No  Par  Value)  File  No.  1-15929 

April  4,  2002. 

Progress  Energy.  Inc.,  a  North 
Carolina  corporation  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  no  par  value  ("Security"),  from 
listing  and  registration  on  the  Pacific 
Exchange,  hic.  ("PCX"  or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  PCX  Rule 
5.4(b)  that  governs  the  removal  of 
securities  from  listing  and  registration 
on  the  Exchange.  In  making  the  decision 
to  withdraw  the  Security  from  listing 
and  registration  on  the  PCX,  the  Issuer 
considered  the  direct  and  indirect  costs 
associated  with  metintaining  dual 
listings.  The  Issuer  stated  in  its 
application  that  it  will  maintain  its 
listing  on  the  New  York  Stock  Exchange 
("NYSE").  The  Issuer's  apphcation 
relates  solely  to  the  Security's 
withdrawal  from  listing  on  the  PCX  and 
shall  not  affect  its  listing  on  the  NYSE 
or  registration  imder  Section  12(b)  of  the 
Act.3 

Any  interested  person  may,  on  or 
before  April  26,  2002,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW,  Washington.  DC  20549-0609.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  PCX  and  what  terms,  if  any. 


«17CFR200.30-3(a)(l). 
1 15  U.S.C.  7Bl{d). 
» 17  CFR  240.12d2-2(d). 
3 15  U.S.C.  781(b). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45692;  File  No.  SR-Amex- 
2002-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stoclc  Exchange  LLC  To 
Amend  Commentary  .02(c)  of  Rule 
901 C  To  Include  Volume  Weighted 
Average  Pricing  as  a  Permissible  Index 
Option  Settlement  Value  Calculation 
Methodology 

April  4,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder.2 
notice  is  hereby  given  that  on  March  5. 
2002.  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Coihmission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Prop<Med  Rule  Change 

The  Amex  proposes  to  amend 
Commentary  .02(c)  of  Amex  Rule  90lC 
to  add  volume  weighted  average  pricing 
("VWAP")  as  a  permissible  index  option 
settlement  value  calculation 
methodology.  The  text  of  the  proposed 
rule  change  is  below.  Proposed  new 
language  is  in  italics. 
***** 

Designation  of  Stock  Index  Options 

Rule  901C 
(a)-(c)  No  change. 


Commentary 

.01  No  change. 

.02  The  Exchange  has  received 
approval,  pursuant  to  the  Securities 
Exchange  Act  of  1934  ("Act"),  to  fist 
options  on  stock  industry  index  groups 
pursuant  to  Rule  19b-4(e)  of  the  Act 
provided  each  of  the  following  criteria 
are  satisfied: 

(a)  No  change. 

(b)  No  change. 

(c)  Expiration  and  Settlement — 
Options  on  an  index  established 
pursuant  to  this  Commentary  will  be 
cash  settled  and  the  index  value  for 
purposes  of  settling  a  specific  index 
option  will  be  calculated  based  upon 
either  the  primary  exchange  regular  way 
opening  sale  prices  for  the  component 
stocks  or  the  primary  exchange  regular 
way  opening  sale  prices  for  components 
listed  on  a  national  securities  exchange 
and  volume  weighted  average  prices  for 
component  stocks  listed  on  NASDAQ/ 
NMS. 

(d)  No  change. 
***** 

n.  Self-Regulatory  Organization's, 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Commentary  .02(c)  to  Amex  Rule  901C 
to  add  VWAP  as  a  permissible  index 
option  settlement  value  calculation 
methodology.  Currently,  Commentary 
.02(c)  of  Amex  Rule  90lC  provides  that 
index  settlement  values  are  determined 
by  using  the  regular  way  opening  sale 
price  for  each  of  an  index's  component 
stocks  in  its  primary  market  on  the  last 
trading  day  prior  to  expiration.'  Unlike 
exchange-listed  securities  where  there  is 
a  market  opening  price  at  which  all 


«17CFR200.3O-3(a)(l). 
'  15  U.S.C.  78s(b)(t). 
*17C3Tt240.19t>-». 


3  See,  e.g..  Securities  Exchange  Act  Release  No. 
36283  (September  26. 1995),  60  FR  51825  (October 
3, 1995)  (SR-Aniex-95-26)  (order  approving  the 
listing  and  trading  of  options  on  the  Morgan  Stanley 
High  Technology  35  Index). 
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investors  entering  a  market-on-open 
order  can  participate,  investors  in 
National  Association  of  Securities 
Dealers  Automated  Quotation  System 
("NASDAQ")  National  Market  System 
("NMS")  securities  cannot  be  sure  of 
transactions  at  a  price  equal  to  the  first 
reported  print.  In  some  instances,  this 
price  may  be  significantly  different  than 
the  first  price  at  which  most  investors 
can  conduct  transactions.  As  a  result, 
investors,  market-makers  and  the 
specialist  cannot  be  sure  that  any 
hedges  into  which  they  may  have 
entered  will  converge  to  the  settlement 
value  for  the  index;  and,  in  some  cases, 
the  value  of  the  hedge  may  differ 
significantly  from  the  index  settlement 
vdue.  This  uncertainty  adds  to  the  cost 
"  of  trading  the  options  and  makes  them 
less  desirable  to  trade.  While  it  may  still 
be  difficuh  to  get  complete  convergence, 
using  the  VWAP  provides  more 
opportunity  for  investors  to  transact  at 
a  price  near  the  settlement  price, 
making  it  much  less  likely  that  there 
will  be  any  significant  difference 
between  the  hedge  and  the  settlement 
value.  For  this  reason,  the  Exchange  is 
proposing  to  permit,  in  addition  to 
"regular  way"  opening  price  settlement, 
the  VWAP  settlement  calculation 
methodology  for  NASDAQ/NMS  listed 
components. 

To  obtain  the  component  price  to  be 
used  in  the  settlement  calculation  of  an 
index  subject  to  VWAP.  the  "Exchange 
would  revise  the  settlement  calculation 
methodology  by  using  VWAP  for  all 
NASDAQ/NMS  component  securities  of 
such  index  option  during  the  first  five 
minutes  of  trading  immediately 
following  the  first  reported  trade  for  the 
component.  Once  the  first  trade  in  a 
component  occurs,  that  component's 
VWAP  is  determined  by  multiplying  the 
number  of  shares  traded  (volume)  by  the 
price  at  which  those  shares  traded 
(execution  price)  for  each  trade,  adding 
up  all  of  these  products  and  dividing 
this  sum  by  the  total  number  of  shares 
traded  (total  volume)  during  the  five 
minute  period  immediately  following 
the  initial  trade.*  For  all  oUier 
components  (i.e.,  those  with  the  Amex 
or  the  New  York  Stock  Exchange  as 
their  primary  market),  an  index's 
settlement  value  would  continue  to 
reflect  the  regular  way  opening  sale 
prices  for  each  of  an  index's  component 


stocks  in  their  primary  market  on  thw^ 
last  trading  day  prior  to  expiration. 

The  settlement  calculation 
methodology  cvirrently  used  for 
NASDAQ/NMS  components  of  existing 
Amex  index  options  will  continue  to  be 
used  for  settlement  of  the  Exchange's 
index  options  unless  the  Exchange 
specifically  determines  to  use  the 
proposed  VWAP  settlement  calculation 
methodology.  A  change  to  a  VWAP 
settlement  methodology  for  NASDAQ/ 
NMS  components  of  index  options  will 
require  that  the  existing  opening  price 
regular  way  methodology  be  used  for 
the  settlement  of  outstanding  index 
options  series  as  of  the  time  of  the 
introduction  of  the  VWAP  methodology. 
Upon  a  determination  to  change  to  a 
VWAP  methodology,  the  Exchange  will 
inform  its  members  of  such  change  in 
the  settlement  methodology  through 
dissemination  of  an  information 
circular.  The  circular  will  detail  the 
method  by  which  contracts  settling 
under  the  current  opening  price  reguleu* 
way  settlement  will  be  phased  out  and 
those  settling  based  on  the  VWAP 
methodology  will  be  introduced.^ 

Thereafter,  any  newly  introduced 
index  option  series  would  settle  based 
on  the  VWAP  methodology,  bidex 
option  contracts  would  be  aggregated 
regardless  of  the  settlement 
methodology  for  piu-poses  of 
determining  compliance  with  positions 
and  exercise  limits.  Long  Term  Equity 
Anticipation  Securities  ("LEAPS") 
outstanding  as  of  the  date  of  the 
introduction  of  option  contracts  using 
the  VWAP  methodology  would  continue 
to  settle  based  on  opening  price  regular 
way  methodology.  Any  newly 
introduced  LEAPS  would  be  subject  to 

VWAP  methodology. 

The  Exchange  believes  that  permitting 
the  VWAP  settlement  calculation 
methodology  for  NASDAQ/NMS 
component  securities  of  an  index  option 
is  appropriate  and  should  result  in  a 
settlement  value  more  reflective  of  the 
markets  in  NASDAQ/NMS  securities. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act^  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  7  in  particular,  because  it  is 
designed  to  prevent  fraudulent  and 


<The  VWAP  for  all  NASDAQ/NMS  stocks 
included  in  the  index  will  be  calculated  by  the 
NASDAQ  index  calculation  group  and  forwarded 
electronically  to  the  Amex's  index  calculation 
group  to  permit  Amex's  index  calculation  group  to 
include  tlie  values  in  its  determination  of  the  fmal 
settlement  value. 


'  The  Exchange  states  that  the  Options  Clearing 
Corporation  has  been  informed  of  this  rule  filing 
and  has  no  objections  to  the  proposed  rule  change. 
Telephone  message  from  Jeffrey  P.  Bums,  Assistant 
General  Counsel.  Amex,  to  Cyndi  Nguyen, 
Attorney,  Division  of  Market  Regulation, 
Commission,  on  March  18,  2002.  ^ 

•15U.S.C78in))- 

'15U.S.C78iniM5). 


manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
change,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  3ie  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  Amex  has  requested  accelerated 
approval  of  the  proposed  rule  change. 
While  the  Commission  will  not  grant 
accelerated  approval  at  this  time,  the 
Conunission  will  consider  granting 
accelerated  approval  of  the  proposal  at 
the  close  of  an  abbreviated  comment 
period  of  15  days  from  the  date  of 
publication  of  die  proposal  in  the 
Federal  Register. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
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proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofiBce  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-Amex-2002-15  and  should  be 
submitted  by  April  25,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
J.  Lynn  Taylor, 
Assistant  Secretary. 
[FR  Doc.  02-8644  Filed  4-9-02;  8.45  am] 

■UmO  CODE  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45688;  File  No.  SR-CBOE- 

2002-14] 

Self-Regulatory  Organizations;  Notice 
Of  HIIng  and  Immediate  Effectiveness 
of  ProfMsed  Rule  Change  by  the 
Chicago  Board  Options  Exchange 
Relating  to  Refunds  of  Unspent 
Marketing  Fee  Account  Balances 

April  3,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  22, 
2002,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE")  filed  with  the 
Seciirities  and  Exchange  Commission 
("Conunission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  the  CBOE  has 
prepared.  The  Conunission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  change  its  fee 
schedule  to  permit  Designated  Primary 
Market  Makers  ("DPMs")  who  have 
collected  marketing  fees  pvu^uant  to  the 
CBOE's  fee  schedule  to  refund  the 
imspent  balance  of  the  fees  back  to  the 
market  makers  who  paid  them.  The  text 
of  the  proposed  rule  change  is  available 
at  the  CBOE  and  at  the  Commission. 


•  17  CFR  20O.3O-3(a)(12). 
>  15  U.S.C.  78s{b)(l). 
» 17  CFR  240.19b-*. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fiDr,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

in  July  2000  the  CBOE  imposed  a 
$0.40  per  contract  marketing  fee  to 
collect  funds  to  be  used  by  the 
appropriate  DPM  to  attract  order  flow  to 
the  CBOE.3  In  July  2001,  the  CBOE 
suspended  the  assessment  of  the 
marketing  fee  but  reserved  the  right  to 
reinstate  the  assessment  of  the  fee  by 
filing  a  proposed  rule  change  with  the 
Commission  at  a  future  date.'' 

Since  July  2001,  the  DPMs  have  not 
spent  all  of  the  funds  that  have  been 
collected.  Some  DPMs  have  asked  the 
,  CBOE  for  permission  to  refund  the 
unspent  funds  to  the  market  makers 
who  paid  the  fees.  The  CBOE  proposes 
to  give  DPMs  the  right — though  not  the 
obligation — to  refund  the  imspent 
funds,  on  a  pro  rata  basis,  to  the  market 
makers  who  contributed  the  funds.  The 
CBOE  and  its  clearing  members  would 
facilitate  the  refunds  by  issuing 
appropriate  debits  and  credits  to  the 
applicable  accounts  of  DPMs  and 
market  makers. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  ^  and  furthers  the 
objectives  of  Section  6Cb)(4)  of  the  Act « 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  CBOE 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
biuden  on  competition  not  necessary  or 


3  See  Exchange  Act  Release  No.  43112  (Aug.  3, 
2000),  65  FR  49040  (Aug.  10,  2000)  (SR-CBOE-00- 
28). 

«  See  Exchange  Act  Release  No.  44717  (Aug.  16, 
2001),  66  FR  44655  (Aug.  24,  2001)  (SR-CBOE- 
2001-43). 

s  15  U.S.C.  78«b). 

e  15  U.S.C.  78f(b)(4). 


appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  CBOE  neither  solicited  nor 
received  any  written  comments  v\rith         ^ 
respect  to  the  proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  that  the  CBOE  has 
imposed,  it  has  become  effective  upon 
filing  pursuant  to  Section  19(b)(3)(A)  of 
the  Act  7  and  Rule  19b-4(f)(2) 
thereunder.8  ^t  any  time  within  60  days 
after  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  SR-CBOE- 
2002-14  and  should  be  submitted  by 
May  1,  2002. 


'15  U.S.C.  78s(b)(3)(A). 
•  17  CFR  240.19b-4(0(2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*  , 

Margaret  H.  McFariand. 
Deputy  Secretary. 

(FR  Doc.  02-8604  Filed  4-9-02;  8:45  am) 
SUMO  cooe  toio-oi-r 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3403] 

Commonwealtlt  of  Virginia 

As  a  result  of  the  President's  major 
disaster  declaration  on  April  2,  2002. 1 
find  that  Dickenson.  Lee.  Russell.  Scott. 
Smyth,  Tazewell,  Washington  and  Wise 
Counties  and  the  Independent  City  of 
Norton  in  the  Commonwealth  of 
Virginia  constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  occurring  on  March  17  through 
March  20.  2002.  Apphcations  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  June  1,  2002  and  for 
economic  injury  until  the  close  of 
business  on  January  2,  2003  at  the 
address  listed  below  or  other  locally 
announced  locations: 

U.S.  Small  Business  Administration,  Disaster 
Area  1  Office,  360  Rainbow  Blvd.,  South 
3rd  Fl..  Niagara  Falls,  NY  14303-1192. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  tmtil  the  specified 
date  at  the  above  location:  Bland, 
Buchanan,  Grayson  and  Wythe  counties 
in  the  Commonwealth  of  Virginia;  Bell. 
Harlan,  Letcher  and  Pike  coimties  in  the 
State  of  Kentucky;  Claiborne.  Hancock, 
Hawkins.  Johnson  and  Sullivan  coimties 
in  the  State  of  Tennessee;  McDowell 
and  Mercer  counties  in  the  State  of  West 
Virginia. 

The  interest  rates  are: 


Percent 

For  Physical  DamagB: 

Homeowners      with      credit 

available  elsewtiere      

6.625 

Homeowrwrs    without    credit 

available  elsewhere 

3.312 

Businesses  with  credit  avail- 

able elsewhere  

7.000 

Businesses    and    Noo-Profit 

Organizations  without  cred- 

it available  elsewhere  

3.500 

Others   (Including   Non-Profit 

Organizattcns)   with   credrt 

available  elsewtiere  

6.375 

For  Economic  Injury. 

Businesses  and  Small  Agri- 
cultural Cooperatives  wittt- 
out  credit  available  else- 
wtwre 


Percent 


3.500 


•17  CFR  20O.3O-3(a)(12). 


The  number  assigned  to  this  disaster 
for  physical  damage  is  340311.  For 
economic  injury  the  number  is  9P1400 
for  Virginia;  9P1500  for  Kentucky; 
9P1600  for  Tennessee;  and  9P1700  for 
West  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  April  3.  2002. 
S.  George  Camp, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  02-8585  Filed  4-9-02;  8:45  am] 
aiujNC  COOK  «as-oi-p 


DEPARTMENT  OF  STATE 

[Public  Notice  3972] 

Culturally  Significant  Ob)ect8  Imported 
for  ExttlbMon  Determinations:  "Frida 
Kahio,  Diego  Rivera,  and  Twentieth- 
Century  Mexican  Art:  The  Jacques  and 
Natasha  Gelman  Collection" 

AGENCY:  Department  of  State. 

action:  Notice ^_^ 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Piirsiiant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  [79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978.  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  [112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.].  Delegation  of  Authority  No.  234  of 
October  1. 1999  [64  FR  56014),  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999  [64  FR  57920].  as 
amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition, 
"Frida  Kahlo,  Diego  Rivera,  and 
Twentieth-Century  Mexican  Art:  The 
Jacques  and  Natasha  Gelman 
Collection."  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance. 
These  objects  are  imported  pursuant  to 
a  loan  agreement  with  a  foreign  lender. 
1  also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the  El 
Museo  del  Barrio,  New  York.  New  York, 
from  on  or  about  April  28,  2002,  to  on 
or  about  September  8,  2002,  the  Seattle 
Art  Museum.  Seattle,  Washington,  from 
on  or  about  October  17,  2002,  to  on  or 
about  January  5,  2003,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Federal  Regbter. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Manning.  Attorney-Adviser.  Office  of 
the  Legal  Adviser.  202/619-5997.  and 
the  address  is  United  States  Department 
of  State.  SA-44.  Room  700,  301  4th 
Street.  SW..  Washington.  DC  20547- 
0001. 

Dated:  April  2,  2002. 
Patricia  S.  Harrison, 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
[FR  Doc.  02-8716  Filed  4-9-02;  8:45  am) 

MUMO  COOe  471(M»-P 


DEPARTMENT  OF  STATE 
[Public  Notica  3956] 

Renewal  of  Defenae  Trade  Advisory 
Group  Charter 

The  Charter  of  the  Defense  Trade 
Advisory  Group  (DTAG)  is  being 
renewed  for  a  two-year  period.  The 
membership  of  this  advisory  committee 
consists  of  private  sector  defense  trade 
specialists  appointed  by  the  Assistant 
Secretary  of  State  for  Political-Military 
Affairs  who  advise  the  Department  on 
policies,  regulations,  and  technical 
issues  affecting  defense  trade. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slack,  DTAG  Secretariat.  U.S. 
Department  of  State.  Office  of  Regional 
Security  and  Arms  Transfer  Policy  (PM/ 
RSAT),  Room  5827  Main  State. 
Washington,  DC  20520-2422.  Phone: 
(202)  647-2882.  Fax:  (202)  647-9779. 

Dated:  April  1.2002. 
Timothy  J.  Dunn. 

Executive  Secretary,  Defense  Trade  Advisory 

Group,  Department  of  State. 

(FR  Doc.  02-8715  Filed  4-9-^2;  8:45  am] 

BtLUNG  COOe  4710-25-l> 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Doclwt  No.  MARAD-2002-12060] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  cxurently  approved 
information  collection. 
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DATES:  Comments  should  be  submitted 
on  or  before  June  10,  2002. 
COMMENTS:  Conaments  should  refer  to 
the  docket  nimiber  that  appears  at  the 
top  of  this  docimient.  Written  comments 
may  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Conmients  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  functions  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.  ET,  Monday 
through  Friday,  except  Federal 
Holidays.  An  electronic  version  of  this 
document  is  available  on  the  World 
Wide  Web  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Kline,  Maritime 
Administration,  MAR-770,  400  7th 

Street,  S.W.,  Washington,  DC., 
TELEPHONE:  202-366-5744;  FAX: 

202-366-7901;  or  E-MAIL: 
kenneth.kline@marad.dot.gov. 
Copies  of  this  collection  can  also  be 

obtained  from  that  office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Application  for 

Construction  Reserve  Fund  and  Aimual 

Statements. 

Type  of  Request:  Extension  of 

currently  approved  information 

collection. 

OMB  Control  Number:  2133-0032. 
Form  Numbers:  None. 
Expiration  Date  of  Approval: 

November  30,  2002. 
Summary  of  Collection  of 

Information:  The  collection  consists  of 

an  application  required  for  all  citizens 

who  own  or  oj)erate  vessels  in  the  U.S. 

foreign  or  domestic  commerce  and 

desire  tax  benefits  under  the 

Construction  Reserve  Fund  (CRF) 

program.  The  annual  statement  sets 

forth  a  detailed  analysis  of  the  status  of 

the  CRF  when  each  income  tax  return  is 

filed. 
Need  and  Use  of  the  Information: 

This  information  is  required  in  order  for 

MARAD  to  determine  whether  the 

applicant  is  qualified  for  the  benefits  of 

the  CRF  program. 
Description  of  Respondents:  Ovmers 

or  operators  of  vessels  in  the  domestic 

or  foreign  commerce. 
Aimual  Responses:  21 
Armual  Burden:  189  hours 


By  Order  of  the  Maritime  Administrator. 

Dated:  April  4.  2002. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  02-8605  Filed  4-9-02;  8:45  am) 

BILLIN6  CODE  4910-S1-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2001-9630;  Notice  2] 

Decision  That  Nonconforming  2001 
Ferrari  550  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  nonconforming  2001  Ferrari  550 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  annoimces  the 
decision  by  NHTSA  that  2001  Ferrari 
550  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  vehicles 
originally  manufactvired  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  their  manufacttu«r  as 
complying  with  the  safety  standards 
(the  U.S.  certified  version  of  the  2001 
Ferrari  550),  and  they  are  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATE:  This  decision  is  effective  as  of  the 
date  of  its  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  stendards. 


Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  import.ation.  The  agency  then 
publishes  this  decision  in  die  Federal 
Register. 

J.K.  Technologies  of  Baltimore, 
Maryland  ("J.K.")  (Registered  Importer 
90-006)  petitioned  NHTSA  to  decide 
whether  2001  Ferrari  550  Passenger  cars 
are  eligible  for  importation  into  the 
United  States.  NHTSA  published  notice 
of  the  petition  on  May  21,  2001  (66  FR 
28025)  to  afford  an  opportxmity  for 
public  comment.  The  reader  is  referred 
to  that  notice  for  a  description  of  the 
petition.  The  notice  stated  that  the 
closing  date  for  comments  was  June  20,  ■ 
2001.  The  agency  published  on  July  26. 
2001  (66  FR  39081)  notice  that  it  was 
extending  the  comment  period  imtil 
August  10.  2001 ,  based  on  requests  that 
it  had  received  from  Fiat  Auto  R&D 
U.S.A..  a  division  of  Alfa  Romeo.  Inc.. 
and  Ferrari  North  America  Inc. 

Twenty-one  comments  were 
submitted  in  response  to  the  notice  of 
petition.  Nineteen  of  these  supported 
the  granting  of  the  petition.  One 
comment,  from  an  individual 
identifying  himself  as  "James  A. 
Under"  and  stating  that  he  represented 
the  "Original  Automobile 
Manufacturer's  Association"  of 
Concord,  New  Hampshire,  which  the 
agency  has  learned  is  a  fictitious  entity, 
raised  general  objections  concerning  the 
registered  importer  program  and  its 
impact  on  fabricatii^  manufacturers, 
but  did  not  directly  address  the  subject 
of  the  petition —  whether  non-U.S. 
certified  2001  Ferrari  550  passenger  cars 
are  eligible  for  importation.  As  a 
consequence,  the  agencyis  not 
responding  to  this  comment  in  this 
notice. 

The  remaining  comment  was  from 
Ferrari  North  America,  Inc.  ("Ferrari"), 
the  United  States  representativie  of 
Ferrari  SpA.  the  manufacturer  of  the 
2001  Ferrari  550.  In  its  comment,  Ferrari 
addressed  the  conformity  status  of  the 
non-U.S.  certified  2001  Ferrari  550  with, 
or  its  capability  to  be  conformed  to.  the 
following  standards:  Federal  Motor 
Vehicle  Safety  Standard  ("FMVSS") 
Nos.  108,  Lamps,  Reflective  Devices, 
and  Associated  Equipment;  118,  Power- 
Operated  Window  Systems;  208. 
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Occupant  Crash  Protection:  214.  Side 
Impact  Protection:  216.  Roof  Crush 
Resistance;  225.  Child  Restraint 
Anchorage  Systems:  301,  Fuel  System 
Integrity:  and  the  Bumper  Standard 
found  in  49  CFR  part  581.  After 
receiving  this  comment,  NHTSA 
accorded  J.K.  an  opportunity  to 
comment  upon  the  issues  that  Ferrari 
had  raised.  Ferrari's  comments  with 
respect  to  each  of  the  standards  at  issue 
are  set  forth  below,  together  with  J.K.'s 
response  to  those  comments  and 
NHTSA's  analysis  of  the  matters  in 
contention  between  the  two.  The 
agency's  analysis  is  based  on  the 
contents  of  the  petition,  and  on  the 
comments  submitted  by  J.K.  and  Ferrari. 
In  addition,  to  assist  the  agency's 
analysis.  NHTSA  representatives 
examined  a  U.S. -certified  version  of  the 
2001  Ferrari  550  at  a  Ferrari  dealership 
in  Sterling,  Virginia,  and  a  non-U.S. 
certified  version  of  the  vehicle  at  J.K.'s 
facility  in  Baltimore,  Maryland.  Ferrari's 
comments,  J.K.'s  response,  and 
NHTSA's  analysis  are  separately  stated 
below  for  each  of  the  standards  at  issue. 

1.  FMVSS  No.  108.  Lamps.  Reflective 
Devices,  and  Associated  Equipment 

Ferrari  stated  that  tiim  signal  lamps 
are  required  by  the  standard  to  be 
located  as  far  apart  as  practicable. 
Ferrari  further  stated  that  it  has  been 
informed  by  one  of  its  dealerships  that 
J.K.  has  not  met  this  requirement  in  the 
past  because  the  tvun  signal  lamps  on 
vehicles  that  it  has  altered  are  not 
placed  at  the  outermost  portion  of  the 
rear  tail  lamp  assemblies. 

J.K.  claimed  that  the  tail  lamps  on  the 
non-U.S.  certified  2001  Ferrari  550  meet 
the  requirements  of  the  standard. 
According  to  J.K.,  the  signal  lamps  are 
located  in  the  center  of  the  rear  stop 
lamp  assembly  that  is  mounted  at  the 
edge  of  the  vehicle,  and  the  turn  signal 
lamp  is  1.25  inches  from  the  edge  of  the 
vehicle.  J.K.  believes  that  the  phrase  "as 
far  apart  as  practicable"  in  the  standard 
refers  to  the  assembly  and  not  to  the 
lamp.  J.K.  also  stated  that  the  tail  lamp 
assemblies  on  both  the  U.S.  certified 
and  the  non-U.S.  certified  versions  of 
the  vehicle  are  the  same  and  that  the 
non-U.S.  certified  vehicles  would  be 
rewired  to  operate  in  the  same  manner 
as  their  U.S.-certified  counterparts. 

Analysis:  The  requirement  in  the 
standard  for  the  mounting  of  lamps  and 
reflectors  as  far  apart  as  practicable 
applies  to  all  of  the  lamps  and  reflectors 
that  are  mounted  on  the  vehicle.  The 
agency  recognizes  that  it  would-be 
impractical  to  moimt  all  of  these 
components  on  a  vertical  line  at  the 
outer  edge  of  the  vehicle.  Moreover,  it 


was  not  the  intent  of  the  standard  to  be 
that  design  restrictive. 

Addressing  the  comments,  the  agency 
notes  that  Ferrari  did  not  state  that  the 
rear  stop  lamp  assemblies  on  non-U.S. 
certified  2001  Ferrari  550  vehicles  do 
not  meet  the  requirements  of  FMVSS 
No.  108,  but  only  made  an  observation 
regarding  the  conformity  status  of  other 
vehicles  that  J.K.  has  modified.  That 
observation  is  not  germane  to  the  matter 
at  issue — whether  the  non-U.S.  certified 
2001  Ferrari  550  is  capable  of  being 
readily  modified  to  conform  to  the 
standard.  The  agency  notes  that  J.K.  has 
stated  that  it  would  modify  the  tail  lamp 
assembly  wiring  on  the  non-U.S. 
certified  2001  Ferrari  550  so  that  the  tail 
lamps  will  operate  in  the  same  manner 
as  those  on  the  U.S.-certified  version  of 
the  vehicle  and  Ferrari  has  not  taken 
issue  with  this  assertion.  The  agency 
has  therefore  concluded  that  the  non- 
U.S.  certified  2001  Ferrari  550  is 
capable  of  being  readily  modified  to 
comply  with  FMVSS  No.  108. 

2.  FMVSS  No.  118.  Power-Operated 
Window  Systems 

Ferratri  acknowledged  that  J.K. 
recognizes  that  the  power  window 
system  must  be  modified  so  that  it  will 
not  operate  when  the  ignition  is  in  the 
"off"  position.  Ferrari  again  stated  that 
it  had  been  informed  by  one  of  its 
dealers  that  other  vehicles  modified  by 
J.K.  were  not  in  compliance  with  this 
requirement. 

J.K.  stated  that  it  would  add  a  relay  to 
the  power  window  system  so  that  the 
power  windows  will  not  operate  when 
the  ignition  switch  is  in  the  "off" 
position. 

Ana7ysjs;  Ferrari  in  essence  concedes 
that  non-U.S.  certified  2001  Ferrari  550 
vehicles  can  be  modified  to  meet  the 
standard.  Ferrari's  expressed  concerned 
that  J.K.  may  not  actually  perform  this 
modification  on  a  given  vehicle  is  not 
germane  to  the  issue  of  whether  the 
non-U.S.  certified  2001  Ferrari  550  is 
capable  of  being  readily  modified  to 
meet  this  standard.  Since  no 
information  has  been  provided  to  the 
contrary,  NHTSA  has  concluded  that 
the  vehicle  is  capable  of  being  so 
modified. 

3.  FMVSS  No.  208.  Occupant  Crash 
Protection 

Ferrari  stated  that  both  the  air  bags 
and  the  electronic  control  unit  must  be 
replaced  on  the  non-U.S.  certified  2001 
Ferrari  550  to  bring  these  vehicles  into 
compliance  with  the  standard.  Ferrari 
also  stated  that  U.S.  certified  and  non- 
U.S.  certified  versions  of  the  vehicle 
have  different  bumper  systems  and 
different  curb  wei^ts.  Ferrari  indicated 


that  these  factors  might  affect  the  non- 
U.S.  certified  vehicle's  compliance  with 
FMVSS  No.  208. 

J.K.  stated  that  it  would  inspect  all 
vehicles  and  replace  all  parts  of  the 
automatic  and  manual  occupant 
restraint  systems  that  do  not  bear  U.S. 
part  numbers,  including  the  steering 
wheel,  seat  belts,  air  bags,  air  bag 
sensors,  wiring,  and  knee  bolsters.  In 
addition.  J.K.  stated  that  it  would 
replace  all  of  the  non-U.S.  bumper  parts 
on  the  non-U.S.  certified  2001  Ferrari 
550  with  U.S.  model  components  to 
make  the  bumper  system  identical  to 
that  on  the  U.S.  certified  version  of  the 
vehicle. 

Analysis:  J.K.  stated  that  it  would 
examine  all  restraint  and  bimiper 
system  components  on  the  non-U.S. 
certified  2001  Ferrari  550  and  replace 
those  that  are  not  identical  to  U.S.- 
model  parts.  J.K.'s  list  of  restraint 
system  components  that  it  would 
examine  is  larger  than  the  list  of 
components  that  Ferrari  stated  would  be 
necessary  to  replace.  Following  the 
modifications  outlined  by  J.K..  the  non- 
U.S.  certified  2001  Ferrari  550  will  be 
essentially  the  same  as  the  U.S.  certified 
version  of  the  vehicle  with  respect  to 
the  manual  and  automatic  restraint 
systems  and  the  bumper  system. 

With  regard  to  Ferrari's  concern  that 
the  non-U.S.  certified  2001  Ferrari  550 
is  lighter  than  its  U.S.  certified 
counterpart,  the  agency  has  taken  note 
of  the  type  of  testing  conducted  by 
Ferrari  SpA  to  certify  these  vehicles  to 
FMVSS  No.  208.  Ferrari  informed  the 
agency  that  the  U.S.  certified  2001 
Ferrari  550  was  certified  to  FMVSS  No. 
208  using  the  sled  test  option 
(paragraph  S13)  of  the  standard.  With 
respect  to  that  test,  the  primary 
components  that  affect  compliance  are 
the  air  bags,  the  components  that 
support  the  air  bags  such  as  the  steering 
column  and  the  dash,  and  the  seats. 
Since  this  is  not  a  crash  test  and  since 
the  test  protocol  calls  for  the  laboratory 
to  fire  the  bags  at  a  particidar  point  in 
time,  the  vehicle  structure,  the  test 
weight,  the  bumpers,  and  even  the 
electronic  control  module  do  not  affect 
the  test  results  or  this  part  of  the 
certification. 

In  addition  to  the  unbelted  sled  test, 
the  vehicle  is  also  required  to  pass  a  30 
m.p.h.  rigid  barrier  impact  test  with 
belted  diunmies.  In  this  test 
environment,  a  lighter  vehicle  will 
create  less  impact  energy  than  a  heavier 
vehicle.  It  is  difficult  to  believe  that  a 
differential  of  less  than  4  percent  in 
vehicle  weight  will  have  a  significant 
effect  on  the  response  of  the  vehicle 
structure  and/or  the  vehicle  restraint 
systems. 
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Based  on  these  considerations,  the 
agency  has  concluded  that  if  all  non- 
U.S.  model  restraint  and  bumper  system 
components  on  the  non-U.S.  certified 
2001  Ferrari  550  are  replaced  with  U.S.- 
model  components,  as  J.K.  stated  it 
plans  to  do,  those  vehicles  will  comply 
with  FMVSS  No.  208.  On  this  basis,  the 
agency  has  concluded  that  the  non-U.S. 
certified  2001  Ferrari  550  is  capable  of 
being  readily  modified  to  conform  to  the 
standard. 

4.  FMVSS  No.  214.  Side  Impact 
Protection. 

Ferrari  stated  that  non-U.S.  certified 
2001  Ferrari  550  vehicles  "do  not 
contain  side  intrusion  bars,  and  have 
not  been  certified  to  meet  FMVSS  214." 
During  their  visit  to  the  Ferrari 
dealership  in  Sterling,  Virginia,  the 
NHTSA  representatives  were  shown  the 
door  beam  in  a  U.S.  certified  2001 
Ferrari  550  Maranello  coupe.  The  beam 
cross-section  was  a  rectangular  shape 
with  the  top  and  bottom  of  the  beam 
shaped  as  a  semi-circle.  Towards  the 
front  of  the  vehicle,  the  beam  was 
welded  along  its  upper  and  lower  edges 
to  the  door  structure  that  faced  the  outer 
door  skin.  Ferrari  pointed  out  that  this 
would  be  a  difficult  weld  to  perform 
without  removing  the  outer  door  skin. 

J.K.  claimed  that  all  non-U.S.  certified 
2001  Ferrari  550  vehicles  that  it  has 
inspected  have  door  beams  that  were 
installed  during  the  manufacturing 
process.  J.K.  further  indicated  that  all 
nan-U.S.  certified  2001  Ferrari  550 
vehicles  would  be  inspected  for 
compliance  with  Standard  No.  214,  and 
that  any  doors  lacking  door  beams 
would  be  replaced  with  U.S.-model 
components. 

Analysis:  During  their  visit  to  J.K.'s 
facility,  the  NHTSA  representatives 
were  shown  a  Ferrari  550  Barchetta  5SP 
that  was  represented  by  J.K.,  in  writing, 
to  have  been  certified  for  the  German 
market.  The  first  11  characters  of  the 
vehicle's  VIN  were  ZFFZR52B000.  The 
interior  door  trim  had  been  removed 
from  the  driver's  door,  revealing  a 
reinforcement  bar  that  had  been  welded 
in  place.  This  bar  and  the  weld  pattern 
that  attached  the  bar  to  the  door  frame 
appeared  to  be  the  same  as  the  bar  and 
weld  pattern  the  NHTSA  representatives 
had  observed  on  the  U.S.  certified  2001 
Ferrari  550  they  were  shown  at  the 
Ferrari  dealership  in  Sterling,  Virginia. 
More  specifically,  the  bars  in  the  two 
vehicles  had  the  same  cross-section 
shape,  and  were  the  same  width.  Ferrari 
had  stated  that  the  only  way  the  bars 
could  be  welded  onto  the  door  frame  at 
the  front  of  the  door  is  with  the  door 
outer  skin  sheet  metal  removed.  The 
welds  along  the  bar  in  this  region 


appeared  to  be  the  same  on  both 
versions  of  the  vehicle.  Based  on  these 
circumstances,  the  bar  in  the  non-U.S. 
certified  vehicle  was  apparently  placed 
in  the  door  during  construction  of  the 
door. 

From  NHTSA's  inspection  of  a  non- 
U.S.  certified  2001  Ferrari  550  at  J.K.'s 
facilities,  it  is  clear  that  at  least  some 
non-U.S.  versions  of  the  vehicle  were 
manufactured  with  door  beams.  J.K.  has 
further  stated  that  if  it  receives  a  vehicle 
with  a  door  that  lacks  a  door  beam,  it 
would  replace  the  door  with  a  U.S.- 
model  door.  Based  on  these 
considerations,  the  agency  has 
concluded  that  non-U.S.  certified  2001 
Ferrari  550  vehicles  are  capable  of  being 
readily  modified  to  comply  with 
FMVSS  No.  214. 

5.  FMVSS  No.  216.  Roof  Crush 
Resistance. 

Ferrari  stated  that  the  U.S.  certified 
2001  Ferrari  550  has  a  different  roof 
frame  than  the  non-U.S.  certified 
version  of  the  vehicle.  According  to  the 
company,  the  U.S.  certified  version  is 
reinforced  around  the  windshield 
opening  to  assure  compliance  with 
FMVSS  No.  216.  Ferrari  asserted  that  in 
order  to  install  a  U.S.-model  roof  frame, 
"the  importer  would  have  to  remove  the 
existing  roof  and  pillars  back  to  the  C 
Pillar  and  replace  them  with  U.S.  spec'd 
parts." 

During  their  visit  to  the  Ferrari 
dealership  in  Sterling,  Virginia,  the 
NHTSA  representatives  were  shown  a 
fiame  member  that  the  Ferrari 
representatives  claimed  is  not  present  in 
non-U.S.  certified  versions  of  the  2001 
Ferrari  550.  The  component  consisted  of 
a  single  cross-member  that  crosses  the 
roof  directly  behind  the  initial  header 
cross-member. 

J.K.  showed  the  agency 
representatives,  during  their  visit  to  its 
facility,  a  part  that  it  manufoctured  to 
attach  to  the  roof  structure  of  the  non- 
U.S.  certified  2001  Ferrari  550.  A  J.K. 
representative  demonstrated  how  this 
part  will  slide  into  place  between  the 
roof  and  the  existing  header  cross- 
member  and  attach  to  the  existing  roof 
structiue.  J.K.  further  described  in  one 
of  its  submissions  to  the  agency  the 
process  it  would  use  to  install  the 
additional  roof  structural  member. 

Analysis:  Both  Ferrari  and  J.K.  are  in 
agreement  that  the  U.S.  certified  2001 
Ferrari  550  is  manufactured  with  an 
additional  roof  structural  member. 
Therefore,  the  agency's  analysis  must 
address  two  questions.  The  first  is 
whether  J.K.'s  proposed  modification 
will  assure  compliance  with  the 
requirements  of  the  standard.  The 
second  is  whether  that  proposed 


modification  is  capable  of  being  readily 
performed. 

Under  the  FMVSS  No.  2 1 6  test  * 

procedure,  the  loading  plate  places  a 
load  on  a  vehicle  at  the  intersection  of 
the  A  pillar,  the  windshield  header,  and 
the  roof  rail.  The  resultant  forces  from 
the  load  plate  compress  the  windshield 
(which,  because  it  consists  of  glass,  is 
very  resistant  to  compression)  and  the  A 
pillar.  The  rest  of  the  load  is  directed 
into  the  roof  rail  and  across  the 
windshield  header  cross-member.  The 
agency  is  not  certain  what  function  is 
served  by  the  additional  cross-member 
in  the  roof  of  the  U.S.  certified  2001 
Ferrari  550.  One  function  it  may  serve 
is  to  reduce  the  twist  of  the  header/roof 
rail  rectangle.  Nevertheless,  since  the 
additional  cross-member  that  J.K.  is 
planning  to  install  will  be  the  same 
shape  as,  and  be  somewhat  stronger 
than,  the  U.S.-model  part,  the  agency 
concludes  it  will  accomplish  the  same 
task  as  that  component.  The  agency  has 
therefore  concluded  that  if  the  U.S. 
certified  2001  Ferrari  550  is  in 
compliance  with  FMVSS  No.  216,  a 
vehicle  modified  as  proposed  by  J.K. 
will  also  be  in  compliance  with  the 
standard. 

With  respect  to  the  difficulty  of 
installing  this  additional  cross-member. 
J.K.  demonstrated  that  there  is  a  space 
between  the  roof  skin  and  the  back  end 
of  the  cross-member  that  is  presently 
installed  in  non-U.S.  certified  vehicles. 
J.K.  plans  to  slide  its  additional  cross 
member  into  this  space  and  weld  it  in 
place.  Because  this  appears  to  be  a 
straightforward  operation,  the  agency 
has  concluded  that  the  non-U.S. 
certified  2001  Ferrari  550  is  capable  of 
being  readily  modified  to  comply  with 
FMVSS  No.  216. 

6.  FMVSS  No.  225.  Child  Restraini 
Anchorage  Systems 

In  its  comments,  Ferrari  noted  that  the 
openings  for  the  mounting  of 
components  on  the  rear  frames  of  the 
U.S.-certified  and  non-U.S.  certified 
versions  of  the  2001  Ferrari  550  are 
identical.  The  company  stated,  however, 
that  only  U.S.  and  Canadian  certified 
vehicles  are  fitted  with  top  tether 
anchorages  for  child  restraints.  During 
the  agency's  visit  to  the  Ferrari 
dealership,  the  Ferrari  representatives 
asserted  that  in  order  to  install  the 
anchorages  behind  the  passenger  seat, 
reinforcements  to  the  chassis  must  be 
added.  They  pointed  to  an  aluminum 
beam  that  ran  behind  the  seats  that  they 
stated  must  be  welded  into  the  vehicle. 

J.K.  stated  that  both  the  U.S.-certified 
and  the  non-U.S.  certified  versions  of 
the  vehicle  have  the  same  rear  frame, 
including  the  beam  in  question,  and  that 
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it  intends  to  install  the  U.S. -model 
anchorage  part  on  the  rear  frame  of  the 
non-U.S.  certified  vehicles.  At  J.K.'s 
facility,  the  agency's  representatives 
were  shown  a  U.S.-model  tether 
anchorage.  The  anchorage  attached  to 
the  rear  beam  by  two  bolts. 

Analysis:  In  view  of  Ferrari's 
concession  that  there  are  openings  for 
mounting  the  tether  anchorage  on  the 
rear  frame  of  the  non-U.S.  certified  2001 
Ferrari  550,  the  agency  has  concluded 
that  these  vehicles  can  be  readily 
modified  to  comply  with  FMVSS  No. 
225. 

7.  FMVSS  No.  301.  Fuel  System 
Integrity. 

Ferrari  pointed  out  a  number  of 
differences  between  the  fuel  systems  of 
the  U.S.  certified  and  the  non-U.S. 
certified  2001  Ferrari  550  vehicles 
during  the  NHTSA  representatives'  visit 
to  the  Ferrari  dealership  in  Sterling, 
Virginia.  Those  differences  were: 

1.  The  charcoal  canister  in  the  U.S. 
certified  vehicle  is  larger  than  the  one 
installed  in  the  non-U.S.  certified 
vehicle  and  is  located  in  the  rear  of  the 
vehicle  near  the  fuel  tank  rather  than 
under  the  hood. 

2.  The  vehicle  trunk  area  in  the  U.S. 
certified  vehicle  was  modified  to  allow 
for  the  charcoal  canister  and  a  different 
volume  fuel  tank. 

3.  The  fuel  filler  neck  and  pipes  in  the 
two  versions  of  the  vehicle  are  different. 

4.  The  rollover  valves  are  also 
different. 

5.  Two  bars  were  added  to  the  rear 
structure  in  the  U.S.  certified  version  to 
assure  the  positioning  of  the  fuel  tank 
and  to  protect  the  tank  during  side 
impacts.  Ferrari  expressed  the  opinion 
that  a  U.S.-model  tank  could  not  be 
installed  in  a  non-U.S.  certified  vehicle 
because  the  frame  supports  are  different. 

6.  A  temperature  sensor  and  heat 
exchanger  were  inserted  into  the  fuel 
tank  fuel  line  in  the  U.S.  certified 
vehicle.  A  port  for  the  temperature 
sensor  is  not  supplied  on  the  non-U. S.- 
model  tank. 

7.  A  spill  back  valve  was  placed  in  the 
fuel  filler  pipes  in  the  U.S.  certified 
vehicle. 

8.  All  wiring  in  the  U.S.  certified 
vehicle  is  different  from  that  in  the  non- 
U.S.  certified  vehicle  to  accommodate 
the  additional  sensors. 

J.K.  stated  that  the  non-U.S.  certified 
2001  Ferrari  550,  as  delivered  bom 
Europe,  will  meet  the  requirements  of 
FMVSS  No.  301,  but  will  not  meet 
current  Environmental  Protection 
Agency  (EPA)  regulations.  To  bring 
these  vehicles  into  compliance  with  the 
EPA  regulations.  J.K.  stated  that  the 
vehicles  "must  have  the  stock  US  gas 


tank,  fuel  lines,  fuel  coolers,  the  filler 
neck,  rollover  valve,  fuel/vapor 
(disaerator)  separator  including  the 
vapor  lines  and  evaporative  canister 
installed  to  make  them  identical  to  the 
US  model."  J.K.  further  asserted  that 
"(tjhese  parts  (will  be)  installed  in  the 
stock  locations  using  the  stock  moimts 
that  are  already  in  the  frame." 

Analysis:  J.K.  states  that  it  would 
replace  all  non-U.S.  model  fuel  system 
parts  that  are  different  from  U.S.-model 
parts  to  satisfy  the  EPA  performance 
regulations,  using  attachment  holes  that 
are  provided  on  the  vehicle  frame. 
Ferrari  acknowledges  that  the  fr-ames 
and  mounting  holes  are  the  same  for 
both  the  U.S.  certified  and  the  non-U.S. 
certified  versions  of  the  vehicle,  with 
the  exception  of  two  brackets  that  are 
used  to  attach  the  U.S.-model  fuel  tank 
to  the  vehicle  frame.  After  being 
apprised  of  this  statement,  J.K. 
furnished  the  agency  with  photographs 
of  a  non-U.S.  certified  vehicle  that  has 
these  brackets  attached. 

Based  on  the  following 
considerations,  the  agency  has 
concluded  that  the  non-U.S.  certified 
2001  Ferrari  550  is  capable  of  being 
readily  modified  to  comply  with 
FMVSS  No.  301: 

1.  The  rear  frames  on  U.S.  certified 
and  the  non-U.S.  certified  versions  of 
the  vehicle  are  the  same. 

2.  These  frames  have  mounting 
brackets  and  holes  to  accommodate  both 
U.S.  and  non-U.S.-model  fuel  system 
components. 

3.  Specific  fuel  lines  are  specified  for 
U.S.  model  vehicles,  and  therefore  fuel 
lines  cannot  be  randomly  attached  to 
the  frame. 

4.  In  order  to  meet  the  EPA 
regulations,  the  fuel  system  in  the  non- 
U.S.  certified  vehicle  must  be  modified 
to  be  essentially  the  same  as  the  system 
on  the  U.S.  certified  vehicle. 

7.  49  CFR  Part  581,  Bumper  Standard 

Ferrari  asserted  that  the  bumpers  are 
very  different  on  the  U.S.  certified  and 
the  non-U.S.  certified  versions  of  the 
2001  Ferrari  550.  The  company  stated 
that  the  front  bumper  on  the  U.S. 
certified  vehicle  weighs  3.6  kg  (7.9  lb) 
more  than  that  on  the  non-U.S.  certified 
vehicle,  and  that  the  rear  bumper 
weighs  9.25  kg  (20.4  lb)  more.  Ferrari 
also  maintains  that  simple  changes  in 
the  brackets  that  attach  the  bumpers  to 
the  vehicle  frame  are  not  sufficient  to 
bring  the  vehicle  into  compliance  with 
the  Bumper  Standard. 

J.K.  stated  that  it  would  modify  the 
front  and  rear  bumper  systems  on  the 
non-U.S.  certified  2001  Ferrari  550  to 
make  them  identical  to  the  bumper 


systems  on  the  U.S.  certified  version  of 
the  vehicle. 

Analysis:  Since  J.K.  claimed  that  it 
would  replace  all  non-U.S.-model 
bumper  parts  with  U.S.-model  parts,  the 
agency  has  concluded  that  the  non-U.S. 
certified  2001  Ferrari  550  is  capable  of 
being  readily  modified  to  conform  to  the 
requirements  of  Part  581. 

Conclusion 

As  detailed  in  the  preceding 
discussion,  J.K.  has  stated  that,  with  the 
exception  of  a  roof  cross-member,  it 
would  replace,  with  U.S.-model  parts, 
all  non-U.S.  model  parts  that  are 
necessary  to  bring  non-U.S.  certified 
2001  Ferrari  550  vehicles  into 
compliance  with  the  applicable  Federal 
Motor  Vehicle  Safety  Standards  and 
with  the  Bumper  Standard  in  Part  581. 
The  agency  notes  that  replacing  the 
majority  of  these  parts  is  a  matter  of 
removing  the  non-U.S.  model  part  and 
bolting  on  the  U.S.  model  part.  J.K.  has 
demonstrated  to  the  agency  that  the  roof 
cross-member  can  be  installed  in  a  non- 
U.S.  certified  2001  Ferrari  550  without 
imdue  complexity. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
imder  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-377  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  notice  of 
final  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
2001  Ferrari  550  passenger  cars  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
substantially  similar  to  2001  Ferrari  550 
passenger  cars  originally  manufactured 
for  importation  into,  and  sale  in,  the 
United  States  and  certified  under  49 
U.S.C.  30115,  and  are  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(aKl)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  02-8621  Filed  4-9-02;  8:45  am) 

BNJJNG  COOC  4«10-S»-P 


nn    llkl.  J l_..         A_— :1      An        OnnO    /KTnfir^c 


Federal  Register /Vol.  67,  No.  69 /Wednesday.  April  10,  2002 /Notices 


17483 


DEPARTMEHT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Admlniatration 

[Ooctot  No.  NHTSA-2001-9628;  Notice  2] 

Decision  That  Nonconforming  2001 
Ferrari  360  Passenger  Cars  are  Eligible 
for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  decision  by  NHTSA 
that  nonconforming  2001  Ferrari  360 
passenger  cars  are  eligible  for 
importation. 

summary:  This  notice  announces  the 
decision  by  NHTSA  that  2001  Ferrari 
360  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  vehicles 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.  certified  version  of  the  2001 
Ferrari  360),  and  they  are  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  This  decision  is  effective  as  of 
the  date  of  its  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufeictured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactvirers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 


At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Technologies  of  Baltimore, 
Maryland  ("J.K.")  (Registered  Importer 
90-006)  petitioned  NHTSA  to  decide 
whether  2001  Ferrari  360  Passenger  cars 
are  eligible  for  importation  into  the 
United  States.  NHTSA  published  notice 
of  the  petition  on  May  21,  2001  (66  FR 
28020)  to  afford  an  opportimity  for 
public  comment.  The  reader  is  referred 
to  that  notice  for  a  description  of  the 
petition.  The  notice  stated  that  the 
closing  date  for  comments  was  Jime  20, 
2001.  The  agency  published  on  July  26, 
2001  (66  FR  39081)  notice  that  it  was 
extending  the  comment  period  until 
August  10,  2001,  based  on  requests  that 
it  had  received  from  Fiat  Auto  R&D 
U.S.A.,  a  division  of  Alfa  Romeo,  Inc., 
and  Ferrari  North  America  Inc. 

Twenty-one  comments  were 
submitted  in  response  to  the  notice  of 
petition.  Nineteen  of  these  supported 
the  granting  of  the  petition.  One 
comment,  from  an  individual 
identifying  himself  as  "James  A. 
Linder"  and  stating  that  he  represented 
the  "Original  Automobile 
Manufacturer's  Association"  of 
Concord,  New  Hampshire,  which  the 
agency  has  learned  is  a  fictitious  entity, 
raised  general  objections  concerning  the 
registered  importer  program  and  its 
impact  on  fabricating  manufacturers, 
but  did  not  directly  address  the  subject 
of  the  petition — whether  non-U.S. 
certified  2001  Ferrari  360  passenger  cars 
are  eligible  for  importation.  As  a 
consequence,  the  agency  is  not 
responding  to  this  comment  in  this 
notice. 

The  remaining  comment  was  bom 
Ferrari  North  America,  Inc.  ("Ferrari"), 
the  United  States  representative  of 
Ferrari  SpA,  the  manufacturer  of  the 
2001  Ferrari  360.  In  its  comment,  Ferrari 
addressed  the  conformity  status  of  the 
non-U.S.  certified  2001  Ferrari  360  with, 
or  its  capability  to  be  conformed  to,  the 
following  standards:  Federal  Motor 
Vehicle  Safety  Standard  ("FMVSS") 
Nos.  108,  Lamps,  Reflective  Devices, 
and  Associated  Equipment;  118,  Power- 
Operated  Window  Systems;  201, 
Occupant  Protection  in  Interior  Impacts; 
208,  Occupant  Crash  Protection;  225, 
Child  Restraint  Anchorage  Systems; 
301,  Fuel  System  Integrity;  and  the 
Bumper  Standard  found  in  49  CFR  part 
581.  After  receiving  this  comment, 
NHTSA  accorded  J.K.  an  opportimity  to 
comment  upon  the  issues  that  Ferrari 
had  raised.  Ferrari's  comments  with 


respect  to  each  of  the  standards  at  issue 
are  set  forth  below,  together  with  J.K.'s 
response  to  those  comments  and 
NirrSA's  analysis  of  the  matters  in 
contention  between  the  two.  The 
agency's  analysis  is  based  on  the 
contents  of  the  petition,  and  on  the 
conmients  submitted  by  J.K.  and  Ferrari. 
In  addition,  to  assist  the  agency's 
analysis,  NHTSA  representatives 
examined  a  U.S. -certified  version  of  the 
2001  Ferrari  360  at  a  Ferrari  dealership 
in  Sterling,  Virginia,  and  a  non-U.S. 
certified  version  of  the  vehicle  at  J.K.'s 
facility  in  Baltimore,  Maryland.  Ferrari's 
comments,  J.K.'s  response,  and 
NHTSA's  analysis  are  separately  stated 
below  for  each  of  the  standards  at  issue. 

1.  FMVSS  No.  108,  Lamps,  Reflective 
Devices,  and  Associated  Equipment 

Ferrari  stated  that  turn  signal  lamps 
are  required  by  the  standard  to  be 
located  as  far  apart  as  practicable. 
Ferrari  further  stated  that  it  has  been 
informed  by  one  of  its  dealerships  that 
J.K.  has  not  met  this  requirement  in  the 
past  because  the  turn  signal  lamps  on 
vehicles  that  it  has  altered  are  not 
placed  at  the  outermost  portion  of  the 
rear  tail  lamp  assemblies. 

J.K.  claimed  that  the  tail  lamps  on  the 
non-U.S.  certified  2001  Ferrari  360  meet 
the  requirements  of  the  standard. 
According  to  J.K.,  the  signal  lamps  are 
located  in  the  center  of  the  rear  stop 
lamp  assembly  that  is  moimted  at  the 
edge  of  the  vehicle,  and  the  turn  signal 
lamp  is  1.25  inches  from  the  edge  of  the 
vehicle.  J.K.  believes  that  the  phrase  "as 
far  apart  as  practicable"  in  the  standard 
refers  to  the  assembly  and  not  to  the 
lamp.  J.K.  also  stated  that  the  tail  lamp 
assemblies  on  both  the  U.S.  certified 
and  the  non-U.S.  certified  versions  of 
the  vehicle  are  the  same  and  that  the 
non-U.S.  certified  vehicles  would  be 
rewired  to  operate  in  the  same  manner 
as  their  U.S.-certified  counterparts. 

Analysis:  The  requirement  m  the 
standard  for  the  mounting  of  lamps  and 
reflectors  as  far  apart  as  practicable 
applies  to  all  of  the  lamps  and  reflectors 
that  are  mounted  on  the  vehicle. 

TTie  agency  recognizes  that  it  would 
be  impractical  to  mount  all  of  these 
components  on  a  vertical  line  at  the 
outer  edge  of  the  vehicle.  Moreover,  it 
was  not  the  intent  of  the  standard  to  be 
that  design  restrictive. 

Addressing  the  comments,  the  agency 
notes  that  Ferrari  did  not  state  that  the 
rear  stop  lamp  assemblies  on  non-U.S. 
certified  2001  Ferrari  360  vehicles  do 
not  meet  the  requirements  of  FMVSS 
No.  108,  but  only  made  an  observation 
regarding  the  conformity  status  of  other 
vehicles  that  J.K.  has  modified.  That 
observation  is  not  germane  to  the  matter 
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at  issue — whether  the  non-U.  S.  certified 
2001  Ferrari  360  is  capable  of  being 
readily  modified  to  conform  to  the 
standard.  The  agency  notes  that  J.K.  has 
stated  that  it  would  modify  the  tail  lamp 
assembly  wiring  on  the  non-U.S. 
certified  2001  Ferrari  360  so  that  the  tail 
lamps  will  operate  in  the  same  maimer 
as  those  on  the  U.S.-certified  version  of 
the  vehicle  and  Ferrari  has  not  taken 
issue  with  this  assertion.  The  agency 
has  therefore  concluded  that  the  non- 
U.S.  certified  2001  Ferrari  360  is 
capable  of  being  readily  modified  to 
comply  with  FMVSS  No.  108. 

2.  FMVSS  No.  118,  Power-Operated 
Window  Systems 

Ferrari  acknowledged  that  J.K. 
recognizes  that  the  power  window 
system  must  be  modified  so  that  it  will 
not  operate  when  the  ignition  is  in  the 
"ofF'  position.  Ferrari  again  stated  that 
it  had  been  informed  by  one  of  its 
dealers  that  other  vehicles  modified  by 
J.K.  were  not  in  compliance  with  this 
requirement. 

J.K.  stated  that  it  would  add  a  relay  to 
the  power  window  system  so  that  the 
power  windows  will  not  operate  when 
the  ignition  switch  is  in  the  "ofT" 
position. 

Analysis:  Ferrari  in  essence  concedes 
that  non-U.S.  certified  2001  Ferrari  360 
vehicles  can  be  modified  to  meet  the 
standard.  Ferrari's  expressed  concern 
that  J.K.  may  not  actually  perform  this 
modification  on  a  given  vehicle  is  not 
germane  to  the  issue  of  whether  the 
non-U.S.  certified  2001  Ferrari  360  is 
capable  of  being  readily  modified  to 
meet  this  standard.  Since  no 
information  has  been  provided  to  the 
contrary,  NHTSA  has  concluded  that 
the  vehicle  is  capable  of  being  so 
modified. 

3.  FMVSS  No.  201,  Occupant  Protection 
in  Interior  Impacts 

Ferrari  stated  that  the  non-U.S. 
certified  2001  Ferrari  360  vehicle  has 
not  been  certified  to  the  upper  interior 
component  requirements  of  the 
standard.  It  claimed  that  16  interior  trim 
components  would  have  to  be  replaced 
to  bring  the  non-U.S.  certified  version 
into  compliance. 

J.K.  responded  that  it  would  inspect 
the  interiors  of  all  incoming  vehicles 
and,  if  necessary,  change  upper  interior 
parts  to  U.S. -model  components.  J.K. 
submitted  a  parts  list  for  the  occupant 
compartment  interior  that  identifies 
parts  that  are  "valid"  for  U.S.  vehicles. 

Analysis:  While  examining  the  U.S. 
certified  2001  Ferrari  360  at  the  Ferrari 
dealership  in  Sterling,  Virginia,  the 
agency's  representatives  were  told  that 
only  the  interior  occupant  compartment 


padding  components  were  different 
between  the  U.S.  certified  and  the  non- 
U.S.  certified  versions  of  the  vehicle. 
The  company's  representatives  also 
stated  that  the  metal  under  the  trim  in 
the  occupant  compartment  is  the  same 
for  both  versions.  Therefore,  changing 
the  trim  components  of  the  occupant 
compartment  would  bring  the  non-U.S. 
certified  version  of  the  vehicle  into 
compliance.  J.K.  appears  to  have 
identified  these  trim  components.  On 
the  basis  of  these  factors,  the  agency  has 
concluded  that  non-U.S.  certified  2001 
Ferrari  360  vehicles  can  be  readily 
modified  to  comply  with  the  standard. 

4.  FMVSS  208,  Occupant  Crash 
Protection 

Ferrari  stated  that  the  seat  belt 
retractors  in  the  non-U.S.  certified 
version  of  the  vehicle  are  not  designed 
to  accommodate  child  safety  seats. 
Ferrari  also  pointed  out  that  the 
bumpers  on  the  non-U.S.  certified 
version  are  different  from  those  on  the 
U.S.  certified  version.  In  addition, 
Ferrari  noted  that  the  U.S.  certified 
vehicle  is  heavier  than  the  non-U.S. 
certified  vehicle.  Ferrari  stated  that 
these  two  factors  might  affect 
compliance  with  the  30  m.p.h.  rigid 
barrier  belted  dummy  test  requirement 
of  the  standard. 

J.K.  stated  that  it  would  examine  the 
seat  belts  on  all  vehicles  and  change 
those  that  do  not  have  the  same  part 
numbers  and  labels  as  found  on  U.S. 
certified  vehicles.  J.K.  also  conducted 
tests  and  furnished  the  agency  with  test 
data  that,  it  asserted,  demonstrated  that 
a  vehicle  equipped  with  its  modified 
bumpers  will  meet  the  requirements  of 
the  Bumper  Standard,  as  found  in  49 
CFR  part  581.  This  is  discussed  further 
below. 

Analysis:  Based  on  the  data  associated 
with  vehicle  weight  submitted  by 
Ferrari,  the  difference  in  curb  weight 
between  a  U.S.  and  a  non-U.S.  certified 
version  of  the  vehicle  will  be  less  than 
four  percent.  After  the  non-U.S.  certified 
vehicle  is  modified,  the  difference  in 
weight  will  be  even  smaller.  J.K.  has 
submitted  test  data  that  indicates  that  it 
is  capable  of  bringing  the  non-U.S. 
certified  vehicle's  bumpers  into 
compliance  with  part  581.  This 
indicates  that  once  the  bumpers  on  the 
non-U.S.  certified  version  of  the  vehicle 
are  modified,  they  will  provide  a  similar 
amount  of  crush  resistance  to  that 
provided  by  the  bumpers  on  the 
vehicle's  U.S.-certified  counterpart.  The 
agency  believes  that  the  small  difference 
between  the  bumper  designs  and  the 
vehicle  curb  weights  will  not  have  a 
significant  affect  on  the  belted  test 
dimimies  during  30  m.p.h.  rigid  barrier 


impact  tests.  Based  on  these  factors,  and  - 
J.K.'s  statement  that  it  would  replace  the 
seat  belts  on  non-U.S.  certified  versions 
of  the  2001  Ferrari  360  with  U.S.-model 
belts,  the  agency  has  concluded  that 
these  vehicles  can  be  readily  modified 
to  comply  with  FMVSS  No.  208. 

5.  FMVSS  No.  225,  Child  Restraint 
Anchomge  Systems 

In  its  comments,  Ferrari  noted  that  the 
openings  for  the  mounting  of 
components  on  the  rear  frames  of  the 
U.S.-certified  and  non-U.S.  certified 
versions  of  the  2001  Ferrari  360  are 
identical.  The  company  stated,  however, 
that  only  U.S.  and  Canadian  certified 
vehicles  are  fitted  with  top  tether 
anchorages  for  child  restraints.  During 
the  agency's  visit  to  the  Ferrari 
dealership,  the  Ferrari  representatives 
explained  that  in  order  to  install  the 
anchorages  behind  the  passenger  seat, 
reinforcements  to  the  chassis  must  be 
added.  They  pointed  to  an  aluminum 
beam  that  ran  behind  the  seats  that  they 
stated  must  be  welded  into  the  vehicle. 

J.K.  stated  that  both  the  U.S.-certified 
and  the  non-U.S.  certified  versions  of 
the  vehicle  have  the  same  rear  frame, 
including  the  beam  in  question,  and  that 
it  intends  to  install  the  U.S.-model 
anchorage  part  on  the  rear  frame  of  the 
non-U.S.  certified  vehicles.  At  J.K.'s 
facility,  the  agency's  representatives 
were  shown  a  U.S.-model  tether 
anchorage.  The  anchorage  attached  to 
the  rear  beam  by  two  bolts. 

Analysis:  In  view  of  Ferrari's 
concession  that  there  are  openings  for 
mounting  the  tether  anchorage  on  the 
rear  frame  of  the  non-U.S.  certified  2001 
Ferrari  360,  the  agency  has  concluded 
that  these  vehicles  can  be  readily 
modified  to  comply  with  FMVSS  No. 
225. 

6.  FMVSS  No.  301,  Fuel  System  Integrity 

Ferrari  pointed  out  a  number  of 
differences  between  the  fuel  systems  of 
the  U.S.  certified  and  the  non-U.S. 
certified  2001  Ferrari  360  vehicles 
during  the  NHTSA  representatives'  visit 
to  the  Ferrari  dealership  in  Sterling. 
Virginia.  Those  differences  were: 

1.  The  charcoal  canister  in  the  U.S. 
certified  vehicle  is  larger  than  the 
charcoal  canister  in  non-U.S.  certified 
vehicle  and  is  located  on  the  left  side  of 
the  vehicle  rather  than  the  right  side. 
The  canister  is  placed  very  near  the  rear 
bumper. 

2.  An  air  pump  was  added  to  the  U.S. 
certified  vehicle  and  placed  adjacent  to 
the  large  charcoal  canister. 

3.  The  left  and  right  fuel  tanks  in  the 
U.S.  certified  vehicle  are  different  from 
those  in  the  non-U.S.  certified  vehicle. 
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Each  U.S.-model  tank  is  IV2  to  2  liters 
smaller  than  the  non-U.S.  model. 

4.  The  fuel  filler  necks  are  of  a 
different  design  and  material 
composition  in  the  two  vehicles. 

5.  The  rollover  valves  in  the  U.S. 
certified  and  non-U.S.  certified  vehicles 
are  different  and  are  mounted  in 
different  places  on  the  vehicles. 

6.  There  are  105  parts  related  to  the 
fuel  system  that  are  different  in  the  U.S. 
certified  and  the  non-U.S.  certified 
vehicles.  Ferrari  asserted  that  these 
parts  must  be  replaced  to  bring  the  non- 
U.S.  certified  vehicle  into  compliance 
with  FMVSS  No.  301. 

7.  The  electrical  wiring  in  the  U.S. 
certified  and  non-U.S.  certified  vehicles 
is  different  in  that  more  sensors  are 
installed  on  the  U.S.  certified  model. 

8.  The  aluminum  frame  is  the  same  on 
both  versions  of  the  vehicle,  but  an 
additional  frame  or  frame  members  were 
added  to  the  U.S.  certified  version. 

9.  The  exhaust  pipes  and  catalytic 
converters  are  different  on  the  U.S. 
certifited  and  non-U.S.  certified  vehicles. 

After  the  agency  brought  these  issues 
to  J.K.'s  attention,  the  company 
responded  that  it  would  change  the 
fuel/vapor  separator,  rollover  valve, 
filler  neck,  vapor  lines,  evaporative 
(charcoal)  canister,  air  pump,  and 
associated  hardware  on  non-U.S. 
certified  versions  of  the  vehicle  to  make 
them  identical  to  those  in  the  U.S. 
certified  version.  J.K.  further  asserted 
that  the  U.S.-model  fuel  tanks  are  the 
same  as  the  non-U.S.  model  tanks  with 
the  exception  of  the  connection  to  the 
fuel  filler  neck.  J.K.  plans  to  modify  the 
U.S.-model  filler  neck  so  that  it  can  be 
attached  to  the  non-U.S.  model  tank. 
J.K.  also  pointed  out  that  the  non-U.S. 
model  fuel  system  was  certified  to 
FMVSS  No.  301  as  the  U.S.  model 
system  before  current  emissions 
requirements  were  implemented  by  the 
Environmental  Protection  Agency 
(EPA).  Lastly,  J.K.  contested  Ferrari's 
contention  that  the  fuel  pressure  sensor 
is  in  different  locations  on  the  U.S. 
model  and  the  non-U.S.  model  tank. 

During  their  visit  to  J.K.'s  facilities. 
the  NHTSA  representatives  were  shovim 
changes  that  Ferrari  had  made  to  the 
rear  frame  of  the  non-U.S.  certified  2001 
Ferrari  360.  which  amounted  to 
reinforcement  of  the  vehicle's  box 
structure.  When  asked  about  the 
differences  cited  by  Ferrari  in  the 
exhaust  pipes  and  catalytic  converter  on 
the  U.S.  certified  and  the  non-U.S. 
certified  versions  of  the  vehicle,  a  J.K. 
staff  member  responded  that  the  exterior 
dimensions  of  those  equipment  items 
remained  the  same,  and  that  only  their 
interior  components  were  changed  to 


meet  the  current  EPA  emissions 
requirements. 

Analysis:  In  its  response.  J.K. 
recognized  that  it  must  replace  and 
move  the  charcoal  canister  (item  1 
above),  the  air  pump  (item  2).  the  fuel 
filler  neck  (item  4).  and  the  rollover 
valve  (item  5).  During  the  NHTSA 
representatives'  visit  to  J.K.'s  facilities,  a 
J.K.  staff  member  pointed  out  that  the 
rear  frame  of  the  non-U.S.  certified 
vehicle  had  predrilled  mounting  holes 
for  both  the  U.S.-model  and  non-U.S. 
model  fuel  system  components.  As  a 
consequence,  the  staff  member 
contended  that  removing  non-U.S. 
model  parts  and  replacing  them  with 
U.S.-model  parts  would  not  be  difficult. 

The  information  that  NHTSA  has 
received  indicates  that  the  U.S.-model 
and  the  non-U.S.  model  fuel  tanks  are 
different  (item  3).  The  major  difference 
between  the  tanks  is  in  the  diameter  of 
the  coimection  to  the  fuel  filler  neck. 
The  tank  in  the  non-U.S.  certified  2001 
Ferrari  360  was  the  same  as  that  used  on 
U.S.  models  of  the  vehicle  in  the  1998 
or  1999  model  years,  before  current 
emissions  requirements  were 
implemented.  As  such,  this  tank  would 
have  been  certified  to  FMVSS  No.  301 
by  Ferrari  SpA.  Assuming  that  J.K. 
provides  a  sufficient  connection 
between  the  fuel  tank  and  the  fuel  filler 
neck,  there  is  no  reason  to  believe  that 
these  tanks  and  the  associated  fuel  lines 
will  not  meet  the  crash  test 
requirements  of  FMVSS  No.  301.  As  to 
the  remaining  issues,  the  agency  notes 
that  J.K.  has  stated  that  it  intends  to 
modify  the  fuel  system  of  the  non-U.S. 
certified  vehicle  so  that  it  is  essentially 
the  same  as  that  of  the  U.S.  certified 
vehicle  version  in  order  to  satisfy  EPA 
requirements,  and  that  it  would  replace 
non-U.S.  model  components  with  U.S. 
model  components.  Based  on  these 
considerations,  the  agency  has 
concluded  that  the  non-U.S.  certified 
2001  Ferrari  360  is  capable  of  being 
readily  modified  to  meet  the 
requirements  of  FMVSS  No.  301. 

7.  49  CFR  Part  581  Bumper  Standard 

Ferrari  asserted  that  the  bumpers  are 
very  different  on  the  U.S.  certified  and 
the  non-U.S.  certified  versions  of  the 
2001  Ferrari  360.  The  company  stated 
that  the  front  biunper  on  the  U.S. 
certified  vehicle  weighs  2.25  kg  (5  lb) 
more  than  that  on  the  non-U.S.  certified 
vehicle,  and  that  the  rear  bumper 
weighs  3.85  kg  (8.5  lb)  more.  Ferrari  also 
maintains  that  simple  changes  in  the 
brackets  that  attach  the  bumpers  to  the 
vehicle  frame  are  not  sufficient  to  bring 
the  vehicle  into  compliance  with  the 
Bumper  Standard. 


J.K.  submitted  a  report  from  MGA 
Research  of  Burlington,  Wisconsin, 
dated  March  7,  2002.  which  indicates 
that  it  tested  a  Ferrari  360  Spider  to  the 
requirements  of  part  581  and  that  there 
was  no  damage  to  the  vehicle  during 
this  testing.  J.K.  has  represented  this 
vehicle  to  be  a  non-U.S.  certified  2001 
Ferrari  360  that  it  modified  to  conform 
to  the  requirements  of  part  581 . 

Analysis:  Although  it  recognizes  that 
this  is  a  conformity  issue,  based  on  the 
test  report  that  J.K.  submitted,  the 
agency  has  concluded  that  the  non-U.S. 
certified  2001  Ferrari  360  is  capable  of 
being  readily  modified  to  conform  to  the 
requirements  of  part  581. 

Conclusion 

As  detailed  in  the  preceding 
discussion,  J.K.  has  stated  that  with  the 
exception  of  the  bumper  components 
and  the  fuel  tanks,  it  would  replace, 
with  U.S.-model  parts,  all  non-U.S. 
model  parts  that  are  necessary  to  bring 
non-U.S.  certified  2001  Ferrari  360 
vehicles  into  compliance  vdth  the 
applicable  Federal  Motor  Vehicle  Safety 
Standards  and  with  the  Bumper 
Standard  in  part  581.  The  agency  notes 
that  replacing  the  majority  of  these  parts 
is  a  matter  of  removing  the  non-U.S. 
model  part  and  bolting  on  the  U.S. 
model  part.  J.K.  has  provided  the  agency 
with  a  test  report  from  a  reputable  test 
laboratory  that  indicates  that  its 
modifications  of  the  bimiper  system 
would  achieve  compliance  with  part 
581.  As  detailed  above,  the  agency  has 
concluded  that  the  fuel  tanks  in  non- 
U.S.  certified  2001  Ferrari  360  vehicles 
do  not  have  to  be  replaced  with  U.S. 
model  fuel  tanks  for  those  vehicles  to 
comply  with  FMVSS  No.  301. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-376  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  imder  this  notice  of 
final  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
2001  Ferrari  360  passenger  cars  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
substantially  similar  to  2001  Ferrari  360 
passenger  cars  originally  manufactured 
for  importation  into,  and  sale  in.  the 
United  States  and  certified  under  49 
U.S.C.  30115,  and  are  capable  of  being 
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readily  altered  to  confonn  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(a)(lMA)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authorily 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  5,  2002. 
Mariljrnne  Jacobs. 

Director.  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  02-8622  Filed  4-9-02;  8:45  ami 
nUMG  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
(STB  Finance  Docket  No.  34186] 

David  W.  Wulfson,  Gary  E.  Wulfson, 
Lisa  W.  Cota,  Richard  C.  Szuch,  and 
Peter  A.  Szuch— Control  Exemption— 
The  New  York  and  Ogdensburg 
Railway  Company,  Inc. 

David  W.  Wulfson.  Gary  E.  Wulfson, 
Lisa  W.  Cota.  Richard  C.  Szuch,  and 
Peter  A.  Szuch.  noncarrier  individuals 
(applicants),  have  filed  a  verified  notice 
of  exemption  to  acquire  control  through 
stock  ovkrnership  of  The  New  York  and 
Ogdensburg  Railway  Company.  Inc. 
(NYOG).  a  noncontiguous  Class  III 
railroad.' 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  March  22, 
2002.  the  effective  date  of  the 
exemption. 

Applicants  control  four  other  Class  III 
rail  carriers:  Vermont  Railway,  Inc.,  and 
Clarendon  &  Pittsford  Railroad 
Company,  both  operating  in  the  States 
of  Vermont  and  New  York;  Green 
Mountain  Railroad  Corporation, 
operating  in  the  States  of  Vermont  and 
New  Hampshire;  and  Washington 
County  Railroad  Company,  operating  in 
the  State  of  Vermont.  Applicants  are 
proposing  to  acquire  175  shares  (a 
majority)  of  common  stock  in  NYOG.  Of 
the  175  shares,  David  W.  Wulfson,  Lisa 
W.  Cota,  and  Gary  E.  Wulfson  agreed  to 
purchase  43.75  shares  each  and  Richard 
C.  Szuch  and  Peter  A.  Szuch  agreed  to 
purchase  21.875  each. 

Applicants  states:  (i)  The  properties  of 
subsidiaries  and  affiliates  will  not 
connect  with  each  other;  (ii)  the 
acquisition  and  continuance  in  control 
are  not  part  of  a  series  of  anticipated 
transactions  that  would  connect  the  rail 
lines  of  subsidiaries  and  affiliates  with 
each  other;  and  (iii)  the  transaction  does 
not  involve  a  Class  I  carrier.  Therefore, 
the  transaction  is  exempt  from  the  prior 


approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  intito.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings  referring  to  STB  Finance 
Docket  No.  34186,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  Secretary,  Case  Control  Unit,  1925  K 
Street.  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  oa  Andrew  P. 
Goldstein.  McCarthy,  Sweeney  & 
Harkaway,  PC,  Suite  600,  2175  K 
Street.  NW.,  Washington,  DC  20037. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV  • 

Decided:  April  2,  2002. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  02-8418  Filed  4-9-02;  8:45  am] 
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•  See  The  New  York  6-  Ogdensburg  Railway 
Company.  Inc. — Lease  and  Operation  Exemption- 
Ogdensburg  Bridge  &  Port  Authority.  STB  Finance 
Docket  No.  33658  (STB  served  Oct.  1,  1998). 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

April  1.2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conunents  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 


DATES:  Written  comments  should  be 
received  on  or  before  May  10,  2002  to 
be  assured  of  consideration. 

Departmental  OfiBces/Office  of  DC 
Pensions 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Title:  The  DC  Pensions  Plans 
Satisfaction  Survey. 

Description:  Under  the  National 
Capital  Revitalization  and  Self 
Government  Act  of  1997,  Treasury's 
Office  of  DC  Pensions  assumed 
responsibility  for  paying  the  benefits 
under  the  Police  Officers  and  Fire 
Fighters  Retirement  Plan  and  Teachers 
Retirement  Plan  (earned  through  June 
1997)  and  for  the  Judges  Retirement 
Plan.  The  Office  of  DC  Pensions  seeks 
to  collect  information  from  pension 
benefit  recipients  in  order  to  establish  a 
customer  service  baseline  and  for  use  in 
developing  a  customer  service  plan.  The 
survey  also  will  be  used  to  gauge 
improvements  in  customer  service. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
2.157. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
539  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices. 
•  Room  2110, 1425  New  York  Avenue, 
NW,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Lois  K.  Holland,, 

Departmental  Reports.  Management  Officer. 
IFR  Doc.  02-8598  Filed  4-9-02;  8:45  am] 
BILLING  C006  4ai1-16-P 


DEPARTMENT  OF  THE  TREASURY 

SutMnission  for  OMB  Review; 
Comment  Request 

April  1,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
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Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  May  10,  2002  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1644. 

Regulation  Project  Number:  REG- 
105312-98  NPRM. 

Type  of  Review:  Extension. 

Title:  Reporting  of  Gross  Proceeds 
Paymiant  to  Attorneys. 

Description:  Information  is  required  to 
implement  section  1021  of  the  Taxpayer 
Relief  Act  of  1997.  This  information  will 
be  used  by  the  IRS  to  verify  compliance 
with  section  6045  and  to  determine  that 
the  taxable  amount  of  these  payments 
has  been  computed  correctly. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Glenn  Kirldand, 
Internal  Revenue  Service,  Room  6411, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt, 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[PR  Doc.  02-8599  Filed  4-9-02;  8:45  am]  ' 
BIUJNC  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

April  2,  2002. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
lYeasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 


DATES:  Written  comments  should  be 
received  on  or  before  May  10,  2002  to 
be  assured  of  consideration. 

Customs  Service  (CUS) 

OMB  Number:  151 5-006&. 
Form  Number:  Customs  Form  28. 

Type  of  Review:  Extension. 

Title:  Request  for  Information. 
Description:  Customs  Formr28  is  used 
by  Customs  personnel  to  request 
additional  information  from  importers 
when  the  invoice  or  other 
doc\mientation  provide  insufficient 
information  for  Customs  to  carry  out  its 
responsibilities  to  protect  revenues. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
60,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
60,000  hours. 

OAfB  iVumber;  1515-0100. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Customs  Regulations  Pertaining 
to  Customhouse  Brokers. 

Description:  This  information 
contain^  in  Part  in  of  the  Customs 
Regulations  (19  CFR  111)  governs  the 
licensing  and  conduct  of  Customs 
brokers  in  performance  of  Customs 
business  of  others. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households,  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
3,800. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
5,450  hours. 

OMB  Number:  1515-0106. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Entry  of  Articles  for  Exhibition. 

Description:  This  information  is  used 
by  Customs  to  substantiate  that  the 
goods  imported  for  exhibit  have  been 
approved  for  entry  by  Department  of 
Commerce. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households,  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
40. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
530  hours. 

OMB  Number:  1515-0209. 

Form  Number:  None. 


Type  of  Review:  Extension. 

Title:  Certificate  of  Compliance  for 
Turbine  Fuel  Withdrawals. 

Description:  This  information  is 
collected  to  ensure  regulatory 
compliance  for  Turbine  Fuel 
Withdrawals  to  protect  revenue 
collections. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Burden  Hours  Per 
Respondent:  12  hours. 

Frequency  of  Response:  On  occasion. 
'    Estimated  Total  Reporting  Burden: 
360  hours. 

Clearance  Officer:  Tracey  Denning, 
(202)  927-1429,  U.S.  Customs  Service, 
Information  Services  Branch.  Ronald 
Reagan  Building,  1300  Peimsylvania 
Avenue,  NW.,  Room  3.2.C,  Washington, 
DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  02-8601  Filed  4-9-02;  8:45  am) 

BILLING  COOE  4a20-02-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-209793-95] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-209793- 
95  (TD  8697),  Simplification  of  Entity 
Classification  Rules  (sec.  301.7701-3). 
DATES:  Written  comments  should  be 
received  on  or  before  June  10,  2002  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
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FOR  FURTHER  MFCmHATUN  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins.  (202)  622- 
6665,  or  through  the  Internet 
(AlIan.M.Hopkins@irs.gov),  hitemal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Simplification  of  Entity 
Classification  Rules. 

OMB  Number:  1545-1486. 
Regulation  Project  Number:  REG- 
209793-95. 

Abstract:  This  regulation  provides 
rules  to  allow  certain  unincorporated 
business  organizations  to  elect  to  be 
treated  as  corporations  or  partnerships 
for  federal  tax  purposes.  The  election  is 
made  by  filing  Form  8832.  Entity 
Classification  Election.  The  information 
collected  on  the  election  will  be  used  to 
verify  the  classification  of  electing 
organizations. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  and  state,  local 
or  tribal  governments. 

The  burden  for  the  collection  of 
information  in  this  regulation  is 
reflected  in  the  burden  estimates  of 
Form  8832. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  stmunarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
inibrmation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  cosft  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Approved:  April  2,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
[PR  Doc.  02-8669  Filed  4-9-02;  8:45  am] 

BRJJNQ  COOe  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-1 21 946-96] 

Propoeed  Collection;  Comment 
Request  for  Regulation  Protect 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKm:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  pa[>erwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-121946- 
98  (TD  8861),  Private  Foundation 
Disclosure  Rules  (§§  301.6104(d)-l. 
301.6104(d)-2,  and  301.6104(d>-3). 
DATES:  Written  comments  should  be 
received  on  or  before  June  10,  2002  to 
be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  regulations  should  be  directed 
to  Carol  Savage.  (202)  622-3945.  or 
through  the  internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPlfMENTARY  aiFORMATION: 

Title:  Private  Foundation  Disclosure 
Rulofi 

OMB  Number:  1545-1655. 

Regulation  Project  Number:  REG- 
121946-98. 

Abstract:  The  regulations  relate  to  the 
public  disclosure  requirements 
described  in  section  6104(d)  of  the 


Internal  Revenue  Code.  These  final 
regulations  implement  changes  made  by 
the  Tax  and  Trade  Relief  Extension  Act 
of  1998,  which  extended  to  private 
foimdations  the  same  rules  regarding 
public  disclosure  of  aimual  information 
returns  that  apply  to  other  tax-exempt 
organizations.  These  final  regulations 
provide  guidance  for  private 
foundations  required  to  make  copies  of 
applications  for  recognition  of 
exemption  and  annual  information 
return  available  for  public  inspection 
and  to  comply  with  requests  for  copies 
of  those  doctmients. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
65,065. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  32,596. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  rettun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the       \. 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acctiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Approved:  April  3.  2002. 
George  Freeland. 

!RS  Reports  Clearance  Officer. 

[FR  Doc.  02-8670  Filed  4-9-02;  8:45  am] 

BILUNG  CODE  4S3(M)1-P 

DEPARTMIENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  940-EZ 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
940-EZ,  Employer's  Annual  Federal 
Unemployment  (FUTA)  Tax  Return. 

DATES:  Written  comments  should  be 
received  on  or  before  June  10,  2002  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  internet 
CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Employer's  Annual  Federal 
Unemployment  (FUTA)  Tax  Return. 

OMB  Number:  1545-1110. 

Form  Number:  Form  940-EZ. 
Abstract:  Form  940-EZ  is  a  simplified 
version  of  Form  940  that  most 
employers  with  uncomplicated  tax 
situations  (e.g.,  only  paying 
unemployment  contributions  to  one 
state  and  paying  them  on  time)  can  use 
to  pay  their  FUTA  tax.  Most  small 
businesses  and  household  employers 
use  the  form. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  and  farms. 

Estimated  Number  of  Respondents: 
4,089,000. 

Estimated  Time  Per  Respondent:  8 
horn's,  50  minutes. 

Estimated  Total  Armual  Burden 
Hours:  36,162,483. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retvuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  3,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer 
[FR  Doc.  02-8671  Filed  4-9-02;  8:45  am] 
BILLING  CODE  4830-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


Wednesday.  March  27,  2002  make  the 
following  corrections: 

1.  On  page  14820.  Table  11.  is 
corrected  to  read  as  set  forth  below. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 

RiN3150-AG95 

Revision  of  the  Fee  Schedules;  Fee 
Recovery  for  FY  2002 

Correction 

In  proposed  rule  document  02-7114 
beginning  on  page  14818  in  the  issue  of 

Table  II.— FY  2002  Budget  Authority  To  Be  Included  in  Hourly  Rates 

[Dollars  in  millions] 


Direct  Program  Salaries  &  Benefits 

Overhead  Salaries  &  Benefits.  Program  Travel  and  Other  Support 
Allocated  Agency  Management  and  Support 


Subtotal 

Less  offsetting  receipts 


Total  Budget  Included  in  Hourty  Rate 


Program  Direct  FTEs 

Rate  per  Direct  FTE  

Professional  Hourty  Rate  (Rate  per  direct  FTE  divided  by  1,776  hours) 


Reactor 
programs 


$117.0M 

59.2M 

106.9M 


$283. 1M 
-0.1M 


$283.0M 


1024.0 

$276,345 

$156 


Materials 
program 


$32.2M 
15.6M 
29.0M 


$76.8M 
-O.OOM 


$76.8M 


285.1 

$269,451 

$152 


2.  On  page  14822,  in  Table  IV..  under 
the  heading  "  Proposed  FY  2002  annual 


fee",  in  the  seventh  line,  "7,700"  should 
read  "77.700". 


3.  On  page  14823.  in  Table  V..  under 
the  heading  "Category  of  costs  ".  in  the 
first  line,  "(NWF  and  General  Fund 
amounts)"  should  read  "(minus  NWF 
and  General  Fimd  amounts)". 

(FR  Doc.  C2-7114  Filed  4-9-02;  8:45  am] 
BILUNG  CODE  1S0S-01-O 
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Part  n 

Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 

Hazardous  Air  Pollutants  for  Pesticide 

Active  Ingredient  Production;  Proposed 

Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPar163 
[FRL-7163-9] 
RIN  2060-AJ34 

National  Emisaion  Standarda  for 
Hazardoua  Air  Pollutanta  for  Paaticlde 
Active  Ingredient  Production 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  F*roposed  rule;  amendments. 


summary:  On  June  23.  1999,  EPA 
promulgated  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  for  Pesticide  Active 
Ingredient  Production  (40  CFR  part  63. 
subpart  MMM).  On  August  19.  20,  and 
23, 1999.  petitions  for  judicial  review  of 
the  June  1999  rule  were  filed  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  This  action  is  in 
response  to  issues  raised  by  two  of  those 
petitioners — the  American  Crop 
Protection  Association  (ACPA)  and  the 
American  Cyanamid  Company  (now 
BASF  Corporation).  In  this  action.  EPA 
proposes  amendments  to  the  rule  to 
address  issues  raised  by  petitioners  and 
to  correct  inconsistencies  that  have  been 
discovered  since  the  rule  was  originally 
promulgated. 

DATES:  Comments.  The  EPA  will  accept 
comments  regarding  this  proposal  on  or 
before  May  10,  2002. 
ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  Niunber  A-95-20, 
U.S.  EPA,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460.  hi  person 
or  by  courier,  deliver  comments  (in 
duplicate,  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention  Docket  Number 
A-95-20.  U.S.  EPA.  401  M  Street.  SW., 
Washington,  DC  20460.  The  EPA 
requests  that  a  separate  copy  of  each 


public  comment  be  sent  to  the  contact 
person  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT).  Comments  may 
also  be  submitted  electronically  by 
following  the  instructions  provided  in 
SUPPlfMENTARY  INFORMATION. 

Docket.  Docket  No.  A-95-20  contains 
supporting  information  used  in 
developing  the  NESHAP.  The  docket  is 
located  at  the  U.S.  EPA,  401  M  Street, 
SW.,  Washington,  DC  20460  in  Room 
M-1500,  Waterside  Mall  (ground  floor) 
and  may  be  inspected  from  8  a.m.  to 
5:30  p.m.,  Monday  through  Friday 
(except  for  Federal  holidays). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Randy  McDonald,  Organic  Chemicals 
Group,  Emission  Standards  Division 
(Mail  Code  C504-04),  U.S.  EPA, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
5402,  electronic  mail  address 
mcdonald.randy^epa.gov. 

SUPPI.EMENTARY  INFORMATION: 

Comments.  Comments  and  data  may 
be  submitted  by  electronic  mail  (e-mail) 
to:  a-and-r-docket@epa.gov.  Electronic 
comments  must  be  submitted  either  as 
an  ASCII  file  to  avoid  the  use  of  special 
characters  and  encryption  problems  or 
on  disks  in  WordPerfect  file  format.  All 
comments  and  data  submitted  in 
electronic  form  must  note  the  docket 
number  A-95-20.  No  confidential 
business  information  (CBI)  should  be 
submitted  by  e-mail.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertenUy  placed 
in  the  docket:  Attention:  Mr.  Randy 
McDonald,  c/o  OAQPS  Document 
Control  Officer  (C404-02),  U.S.  EPA. 
Research  Triangle  Park,  NC  27709.  The 


EPA  will  disclose  information  identified 
as  CBI  only  to  the  extent  allowed  by  the 
procediues  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  EPA,  the  information  may 
be  made  available  to  the  public  without 
further  notice  to  the  commenter. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket,  excluding 
interagency  review  materials,  will  serve 
as  the  record  in  the  case  of  judicial 
review.  (See  section  307(d)(7)(A)  of  Uie 
Clean  Air  Act  (CAA).)  The  regulatory 
text  and  other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  action  will  also 
be  available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  this 
action  will  be  posted  on  the  EPA's  TTN 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  http:// 
www.epa.gov/ttn/oarpg.  The  TTN  at 
EPA's  web  site  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Regulated  Entities.  The  regulated 
category  and  entities  affected  by  this 
action  include: 


Category 


Industry 


NAICS  codes 


Typtcally,  325199  and 
325320. 


SIC  codes 


Typically,  2869  and  2879 


Examples  of  regulated  entities 


•  Producers  of  pesticide  active  ingredients  that  con- 
tain organic  compounds  that  are  used  in  hert)icides, 
insectictdes,  or  fur>gicides. 

•  Producers  of  any  integral  intemnediate  used  in  on- 
site  production  of  an  active  ingredient  used  in  an 
hertNcide.  insecticide,  or  fungicide. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  likely  to  be  interested  in  the 
revisions  to  the  rule  affected  by  this 
action.  To  determine  whether  your 


facility,  company,  business, 
organization,  etc.,  is  regulated  by  this 
action,  you  should  carefully  examine  all 
of  the  applicability  criteria  in  §  63.1360 
of  the  rule,  as  well  as  in  today's 


proposed  amendments  to  the 
applicability  sections.  If  you  have 
questions  regarding  the  applicability  of 
these  amendments  to  a  particular  entity, 
consult  the  person  listed  in  the 


preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Why  are  we  proposing  amendments  to  the 

rule? 

II.  What  amendments  are  we  proposing? 

A.  Requirements  for  which  the  Petitioners 
Requested  Clarification 

B.  Proposed  Amendments  Related  to 
Petitioner's  Issues 

C.  Other  Amendments  to  Correct  the  Rule 

III.  What  are  the  administrative  requirements 

for  the  proposed  amendments? 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132,  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045.  Protection  of 
Children  for  Environmental  Health  Risks 
and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act  of  1995 

F.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

(t.  Paperwork  Reduction  Act 
,  National  Technology  Transfer  and 
Advancement  Act 

I  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  Why  Are  We  Proposing  Amendments 
to  the  Rule? 

On  June  23, 1999.  we  promulgated 
NESHAP  for  Pesticide  Active  Ingredient 
Production  as  subpart  MMM  in  40  CFR 
part.63  (64  FR  33550).  On  August  19 
and  20. 1999,  the  American  Crop 
Protection  Association  and  American 
Cyanamid  Company  (now  BASF 
Corporation)  filed  petitions  for  judicial 
review  of  the  promulgated  Pesticide 
Active  Ingredient  (PAI)  Production 
NESHAP  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit, 
ACPA  V.  EPA.  No.  99-1332,  and 
American  Cyanamid  Company  v.  EPA, 
No.  99-1334  (Consolidated  with  ACPA 
V.  EPA,  No.  99-1332)  (D.C.  Cir.).  The 
petitioners  raised  issues  regarding  the 
applicability  of  the  rule,  the  alternative 
standard,  alternatives  to  the  standard  for 
storage  vessels,  outlet  concentration 
standards,  procedures  for  calculating 
emissions  averaging  credits,  initial 
compliance  requirements  for 
condensers,  and  performance  testing 
over  an  entire  batch  cycle. 

On  January  18,  2002,  ACPA  and  EPA 
signed  a  setUement  agreement,  which 
provides  that  EPA  will  propose 
amendments  to  the  PAI  NESHAP  and 
include  preamble  discussion  to  clarify 
various  issues  raised  by  petitioners. 
Notice  of  this  agreement  was  published 
in  the  Federal  Register  on  February  4, 


2002  pursuant  to  the  requirements  of 
CAA  section  113(g).  (67  FR  5116). 
Today's  proposed  amendments 
address  the  issues  raised  by  ACPA  and 
BASF  Corporation,  cuid  include 
additional  corrections  and  clarifications 
to  ensure  that  the  rule  is  implemented 
as  intended.  Some  of  the  proposed 
amendments  provide  new  compliance 
options  and  other  new  provisions  that 
would  reduce  the  burden  associated 
with  demonstrating  compliance.  For 
example,  vapor  balancing  is  proposed  as 
a  compliance  option  for  storage  tanks  in 
§  63.1362(c).  We  are  proposing  to 
eliminate  the  requirement  to  calculate 
uncontrolled  emissions  under  certain 
circumstances  if  performance  testing  is 
conducted  over  the  entire  batch  cycle. 
We  are  also  proposing  to  allow 
compliance  demonstrations  based  on 
either  total  organic  compound  (TOC)  or 
total  organic  hazardous  air  pollutants. 

II.  What  Amendments  Are  We 
Proposing? 

This  section  of  the  preamble  describes 
the  changes  that  we  are  proposing  to 
make  to  subpeul  MMM.  The  following 
discussion  is  organized  into  three 
sections.  The  first  section  focuses  on 
provisions  for  which  the  petitioners, 
requested  clarification.  For  some  of 
these  provisions  we  are  proposing 
amendments;  others  do  not  require 
changes  to  the  rule.  The  second  section 
describes  proposed  amendments  to 
address  other  issues  raised  by  the 
petitioners.  The  third  section  consists  of 
proposed  technical  corrections  that  we 
believe  are  necessary  to  ensure  that  the 
rule  is  implemented  as  intended,  correct 
errors,  and  maintain  consistency  with 
other  rules.  We  are  soliciting  comment 
on  the  specific  revisions  to  the  PAI 
Production  rule  that  are  described 
below  and  proposed  today.  We  are  not 
seeking  comment  on  portions  of  the  rule 
that  we  are  not  currently  proposing  to 
change. 

A.  Requirements  for  Which  the 
Petitioners  Requested  Clarification 

The  petitioners  requested  clarification 
of  six  provisions:  New  source 
applicability;  the  concept  of  process 
unit  groups;  differences  between  the 
alternative  standard  and  the  outlet 
concentration  standard;  pollution 
prevention;  initial  compliance  when 
using  a  condenser  to  control  emissions; 
and  the  startup,  shutdown,  and 
malfunction  requirements. 

1.  New  Source  Applicability 

Subpart  MMM  as  promulgated  on 
June  23, 1999,  specified  that  new  source 
standards  apply  to  two  types  of  entities: 
An  affected  source  for  which 


construction  or  reconstruction 
commenced  after  November  10. 1997; 
and  any  single  PAI  process  unit  that  is 
not  part  of  a  PAI  process  unit  group,  for 
which  construction  commenced  after 
November  10. 1997,  and  that  has  the 
potential  to  emit  10  tons  per  year  (tpy) 
or  more  of  any  single  HAP  or  25  tpy  or 
more  of  combined  HAP.  Petitioners 
requested  clarification  that 
modifications  of  existing  process  units 
to  create  a  new  or  different  PAI  process 
unit  do  not  trigger  new  source 
requirements. 

New  source  requirements  apply  to 
PAI  process  units  only  if  the  equipment 
meets  the  definition  of  either 
"construction"  or  "reconstruction,"  and  < 
the  construction  or  reconstruction 
commences  after  November  10,  1997.  A 
PAI  process  unit  is  the  processing 
equipment  that  is  used  to  produce  a  PAI 
or  integral  intermediate,  as  well  as 
associated  storage  tanks,  piping  to 
coimect  the  processing  equipment,  and 
components  such  as  valves,  connectors, 
and  pumps.  Our  intent  is  that 
"construction"  applies  only  to  PAI 
process  units  added  at  a  site  previously 
without  an  affected  source,  or  the 
addition  of  a  dedicated  PAI  process  unit 
writh  potential  to'  emit  greater  than  10 
tpy  of  one  HAP  or  25  tpy  of  combined 
HAP  at  an  affected  source.  To  clarify  oiu' 
intent,  we  are  proposing  several  changes 
to  the  rule,  most  of  which  involve 
definitions.  We  are  proposing  to  revise 
the  definitions  of  the  terms 
"construction"  and  "reconstruction" 
and  to  add  definitions  for 
"reconfiguration,"  "dedicated  PAI 
process  unit,"  and  "non-dedicated  PAI 
process  unit."  We  are  also  clarifying  the 
new  source  applicability  language  in 
§  63.1360(b). 

The  original  definition  of  the  term 
"construction"  indicated  that  it  applied 
to  an  affected  source  or  a  PAI  process  . 
unit.  The  definition  also  specified  that 
addition  of  new  equipment  to  an 
existing  PAI  process  unit  does  not 
constitute  construction.  To  clarify  this 
term,  we  are  proposing  to  provide 
additional  statements  specifying  actions 
that  do  not  constitute  construction. 
These  actions  include  the  creation  of 
non-dedicated  PAI  process  units  by 
reconfiguration  of  equipment  or  changes 
in  the  raw  materials  processed  (at 
affected  soiuxes),  and  addition  of  new 
equipment  to  an  affected  source 
(provided  the  new  equipment  is  not  a 
dedicated  PAI  process  unit  vrith  the 
potential  to  emit  greater  than  the  10  or 
25  tpy  thresholds).  We  are  also 
proposing  to  delete  the  exception  in  the 
original  definition  because  it  is 
redundant  with  the  more 
comprehensive  revised  statements. 
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The  definition  of  "reconstruction"  in 
the  June  23.  1999  NESHAP  references 
the  definition  in  §  63.2  of  the  General 
Provisions.  We  are  proposing  to  revise 
this  definition  to  be  consistent  with 
changes  made  for  other  rules,  such  as  40 
CFR  part  63,  subpart  GGG.  by  replacing 
the  phrase  "affected  or  previously 
unaffected  stationary  source"  with  the 
phrase  "affected  source  or  PAI  process 
unit."  This  change  makes  it  clear  that 
the  replacement  of  equipment  meeting 
the  capital  cost  criteria  in  the  General 
Provisions  applies  to  individual  PAI 
process  units  with  a  potential  to  emit  of 
10  or  25  tpy  as  well  as  to  the  entire 
affected  source. 

A  "dedicated  PAI  process  unit"  is 
defined  as  a  process  unit  constructed 
from  equipment  that  is  fixed  in  place 
and  designed  and  operated  to  produce 
only  a  single  product  or  co-products. 
The  equipment  is  not  designed  to  be 
reconfigured  or  operated  with  different 
raw  materials.  "Non-dedicated  PAI 
process  units"  are  any  PAI  process  units 
that  are  not  dedicated  PAI  process  units. 
"Reconfiguration"  refers  to  changes  in 
the  arrangement  or  operation  of  non- 
dedicated  equipment  to  create  a 
different  process  unit  (either  PAI  or 
non-PAI). 

The  final  changes  to  clarify  this  issue 
involve  the  language  in  §63. 1360(b)(2). 
The  intent  has  always  been  that  the  new 
source  requirements  apply  to  what  we 
are  now  calling  a  "dedicated  PAI 
process  unit."  Therefore,  we  are 
proposing  to  use  this  term  in  paragraph 
(b)(2)  instead  of  the  phrase  "any  single 
PAI  process  unit."  We  are  also 
proposing  to  delete  the  current 
paragraph  (b)(2)(i),  which  states  that 
new  source  requirements  apply  only  to 
PAI  process  units  that  are  "not  part  of 
a  process  unit  group."  The  provision  in 
paragraph  (b)(2)(i)  could  be 
misinterpreted  to  mean  that  you  must 
develop  process  unit  groups.  This 
interpretation  is  incorrect  because 
developing  process  unit  groups  is 
optional;  you  could  elect  to  develop 
process  unit  groups  if  subpart  MMM 
and  other  maximum  achievable  control 
technology  (MACT)  rules  apply  to  the 
same  processing  equipment  and  you 
want  to  minimize  the  number  of 
different  requirements  for  the 
equipmeQt  with  which  you  must 
comply.  The  purpose  of  the  statement  in 
paragraph  (b)(2)(i)  was  to  ensure  that 
new  source  requirements  are  not 
applied  to  individual  process  units  that 
we  are  now  defining  as  "non-dedicated 
PAI  process  units."  The  proposed 
change  to  paragraph  (b)(2),  to  specify 
that  new  source  requirements  apply  to 
dedicated  PAI  proce$s  units,  as 


described  above,  serves  the  same 
purpose. 

To  illustrate  how  the  new  source 
requirements  would  be  triggered,  we 
have  developed  the  following  scenarios. 

Scenario:  I  have  an  affected  source  on 
the  effective  date.  Am  I  subject  to  new 
source  requirements  for  a  non-dedicated 
PAI  process  unit  that  I  create  after 
November  10.  1997.  using  equipment 
that  was  installed  and  operating  before 
November  10,  1997? 

Response:  No,  any  non-dedicated  PAI 
process  unit  you  create  solely  from 
existing  equipment  is  subject  to  existing 
source  standards.  It  does  not  matter 
what  type  of  product(s)  you  have 
produced  in  the  past  or  whether  you 
have  ever  produced  the  PAI  before.  To 
create  a  non-dedicated  PAI  process  unit 
from  existing  equipment,  you  would 
either  reconfigure  the  equipment  or 
change  the  raw  materials.  The  proposed 
change  to  the  definition  of 
"construction"  clarifies  that  neither  of 
these  changes  constitutes  construction. 
In  addition,  because  these  changes  do 
not  include  replacement  of  equipment, 
they  also  do  not  meet  the  definition  of 
"reconstruction"  in  the  General 
Provisions.  Therefore,  these  changes  do 
not  satisfy  the  criteria  in  §63. 1360(b)(1). 
If  you  already  have  a  PAI  affected 
source  as  specified  in  §  63.1360(a),  the 
newly  created  non-dedicated  PAI 
process  unit  expands  that  affected 
source. 

Scenario:  If  I  have  an  affected  source, 
am  I  subject  to  new  source  requirements 
for  a  non-dedicated  PAI  process  unit 
that  I  create  after  November  10. 1997, 
using  a  mixture  of  new  equipment  and 
equipment  installed  and  operating 
before  November  10, 1997? 

Response:  No,  if  the  amount  of  new 
equipment  added  does  not  constitute 
reconstruction.  The  revised  definition  of 
"construction"  specifies  that  addition  of 
equipment  to  an  affected  source  does 
not  constitute  construction  unless  it  is 
to  construct  a  dedicated  PAI  process 
unit  with  the  potential  to  emit  greater 
than  either  the  10  or  25  tpy  threshold. 
Therefore,  the  newly  created  non- 
dedicated  PAI  process  unit  becomes 
part  of  and  expands  the  affected  source, 
which  is  subject  to  existing  source 
standards.  Any  non-dedicated  PAI 
process  units  created  in  the  future  by 
reconfiguring  this  equipment  are  also 
subject  to  existing  source  standards  for 
the  reasons  given  in  the  discussion 
above. 

Scenario:  My  facility  was  built  and 
operating  before  November  10, 1997 
with  no  PAI  affected  source.  After 
November  10, 1997, 1  add  non-dedicated 
equipment.  Am  I  subject  to  new  source 


standards  for  any  PAI  process  unit  that 
I  create  from  this  equipment? 

Response:  Yes.  The  first  PAI  process 
unit  (that  uses,  processes,  or  produces 
HAP)  constitutes  construction  of  an 
affected  source.  Because  the 
construction  commenced  after 
November  10,  1997,  the  affected  source 
is  a  new  affected  source  in  accordance 
with  §  63.1360(b)(1).  All  PAI  process 
units  created  in  the  future  by 
reconfiguring  the  equipment,  adding  to 
the  equipment,  or  by  changing  raw 
materials  would  also  be  subject  to  new 
source  standards  because  they  are 
process  changes  or  additions  to  the 
applicable  affected  source,  which  in  this 
case  is  a  new  affected  source. 

Scenario:  My  facility  is  a  major  source 
consisting  of  non-dedicated  equipment 
that  was  built  after  April  10,  2002.  Are 
all  of  my  PAI  process  units  subject  to 
new  source  standards? 

Response:  Yes,  for  the  same  reasons 
discussed  in  the  preceding  example. 

2.  Process  Unit  Groups 

Many  different  MACT  rules  may 
apply  to  the  same  multi-purpose 
equipment  because  many  different 
process  units  may  be  created  from  this 
equipment,  depending  on  how  it  is 
configured  or  the  raw  materials  used.  To 
minimize  the  compliance  burden,  the 
June  23,  1999,  promulgated  rule 
included  an  option  based  on  "process 
unit  groups"  (PUG).  A  "process  unit 
group"  is  a  collection  of  processing 
equipment  from  which  you  create  both 
non-dedicated  PAI  process  units  and 
non-dedicated  process  units  for  other 
types  of  products.  The  purpose  and 
potential  advantage  of  the  PUG  option  is 
that,  under  certain  conditions,  it  allows 
you  to  comply  with  a  MACT  rule  that 
applies  to  a  non-PAI  process  unit  in  the 
PUG,  both  when  the  equipment  is 
configured  as  the  non-PAI  process  unit 
and  when  it  is  configured  as  a  PAI 
process  unit.  Tjrpically,  the  applicable 
MACT  rule  is  selected  based  on  the 
primary  product  of  the  PUG.  These 
provisions  are  specified  in  §  63.1360(h). 
and  the  term  "process  unit  group"  is 
defined  in  §63.1361.  Developing  PUG  is 
entirely  optional. 

Petitioners  noted  that  the  definition  of 
"process  unit  group"  in  §  63.1361 
differs  from  the  description  in  the 
preamble  to  the  promulgated  rule,  and 
they  recommended  that  the  rule  be 
changed  to  match  the  preamble.  They 
also  requested  that  we  clarify 
compliance  procediu-es  because  the 
requirements  in  the  promulgated  rule 
are  confusing,  particularly  with  respect 
to  different  primary  products,  and  in 
situations  where  futiue  MACT  rules 
may  apply  to  the  same  equipment.  In 
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this  preamble  we  clarify  our  intent 
regarding  how  to  comply  under  the  PUG 
option,  and  we  describe  proposed 
changes  to  the  definition  of  the  term 
"process  unit  group"  to  make  it 
consistent  with  previous  descriptions. 
We  are  also  proposing  changes  to 
§  63.1360(h)  to  clarify  and  simplify 
compliance  with  the  PUG  option. 

The  PUG  option  allows  you  to 
develop  groups  to  accommodate  your 
site-specific  situation  subject  to  the 
following  constraints:  (1)  For  equipment 
used  to  create  a  PAI  process  unit  to  be 
part  of  the  group,  some  of  the 
equipment  must  overlap  with 
equipment  in  at  least  one  other  PAI 
process  imit  in  the  group,  (2)  for 
equipment  used  to  create  a  non-PAI 
process  unit  to  be  part  of  the  group, 
some  of  the  equipment  must  overlap 
with  at  least  one  PAI  process  unit  in  the 
group,  and  (3)  a  PAI  process  unit  may 
not  be  part  of  more  than  one  process 
unit  group.  Thus,  it  is  possible  that  all 
of  the  non-dedicated  equipment  at  a 
facility  could  be  part  of  just  one  process 
unit  group.  On  the  other  hand,  if  there 
are  distinct  processing  areas  within  the 
plant,  and  there  is  no  overlap  in  the  PAI 
products  produced  in  those  areas,  and 
no  equipment  is  shared  between  the 
areas,  then  there  would  have  to  be  more 
than  one  PUG. 

To  clarify  the  rule,  we  are  proposing 
to  specifically  include  the  above 
constraints  in  §63. 1360(h)(1).  In 
addition,  we  are  proposing  that  you 
initially  create  the  group  by  starting 
with  one  non-dedicated  PAI  process 
unit  that  is  operating  on  December  23, 
2003  (or  later)  and  then  include  any 
other  non-dedicated  PAI  process  units 
and  non-dedicated  non-PAI  process 
units  that  you  expect  to  be  operated  in 
the  subsequent  5  years,  subject  to  the 
constraints  listed  above.  In  the  futxire, 
you  can  include  new  process  units  in  a 
PUG  if  any  of  the  equipment  in  the  new 
process  unit  overlaps  equipment  in  any 
of  the  process  units  already  in  the  PUG. 
A  record  of  process  units  added  to  a 
PUG  must  be  maintained  and  included 
in  Periodic  reports. 

Also.  §  63.1360(h)(2)  and  (3)  specify 
two  possible  compliance  options  for  the 
PAI  process  units  in  a  PUG.  The  first 
option  is  that  you  may  comply  with  the 
NESHAP  for  Pharmaceuticals 
Production  (40  CFR  part  63,  subpart 
GGG)  for  each  PAI  process  unit  in  the 
PUG  if  there  is  at  least  one 
pharmaceutical  manufacturing  process 
unit  in  the  group.  Note,  however,  that 
§63.1360(h)(2)(i)  through  (iii)  specify 
three  provisions  in  subpart  GGG  that  do 

not  apply. 

The  second  option  involves  first 
determining  the  primary  product  of  the 


process  unit  group.  We  are  proposing 
that  the  primary  product  be  the  category 
of  products  (e.g..  PAI,  pharmaceutical 
product,  thermoplastic  resin,  etc.)  that  is 
expected  to  be  produced  for  the  greatest 
operating  time  (or  have  the  greatest 
production  on  a  mass  basis)  in  the  5 
years  after  the  group  is  created,  based  on 
the  process  units  initially  in  the  group. 
You  must  redetermine  the  primary 
product  if  you  do  not  intend  to  produce 
any  of  the  product  in  the  future,  or  you 
have  not  produced  any  of  it  for  5  years 
and  include  results  of  the 
redetermination  in  the  next  Periodic 
report. 

If  the  primary  product  is  a  material 
that  was  subject  to  another  MACT 
standard  on  June  23, 1999,  or  it  is  (or 
was)  subject  to  another  MACT  standard 
upon  startup  of  the  first  process  unit(s) 
in  the  PUG,  whichever  is  later,  then  you 
may  comply  with  the  subpart  for  that 
material  for  each  PAI  process  unit  in  the 
PUG.  Although  other  subparts  have 
more  stringent  process  vent  emission 
limits  than  subpart  MMM.  the 
applicability  cutoffs  are  often  higher 
than  the  cutoffs  specified  in  the 
definition  of  "Group  1  process  vents"  in 
§63.1361  of  subpart  MMM.  Therefore, 
we  are  proposing  to  add  a  provision  in 
§  63.1360(h)(3)  specifying  that  you  must 
comply  with  the  control  requirements  of 
the  subpart  that  applies  to  the  primary 
product  of  the  PUG  for  all  PAI  process 
units  in  the  PUG  that  have  Group  1 
process  vents,  regardless  ef  the 
applicability  cutoffs  in  the  other  " 
subpart. 

ff  the  primary  product  is  a  material 
that  is  not  yet  subject  to  a  MACT 
standard,  then  you  must  comply  with 
the  PAI  rule  for  all  PAI  process  units  in 
the  PUG.  If  in  the  future,  a  rule  is 
developed  that  applies  to  the  primary 
product  (e.g..  the  Miscellaneous  Organic 
national  emission  standards  for 
hazardous  air  pollutants  (HON)),  that 
rule  will  have  to  specify  any  alternative 
to  this  provision.  Note  that  the  primary 
product  is  the  type  of  product  that  is 
subject  to  a  MACT  standard  (e.g..  PAI. 
pharmaceutical.  MON  chemicals,  etc.). 
not  an  individual  compound  or 
material.  For  example,  if  you  make  five 
PAI  and  one  specialty  chemical,  you 
sum  the  operating  hours  (or  mass 
produced,  if  the  operating  hours  for 
different  types  of  products  are  equal)  for 
all  five  PAI  to  determine  if  PAI  are  the 
primary  product. 

Another  proposed  change  clarifies 
what  constitutes  reconstruction  for  PAI 
process  units  in  a  process  unit  group 
and  the  applicable  requirements.  A  new 
paragraph  (h)(4)  to  §  63.1360,  specifies 
that  the  requirements  for  new  and 
reconstructed  sources  under  the 


alternative  subpart  apply  to  all  of  the 
PAI  process  units  in  the  process  unit 
group  if,  and  only  if,  the  affected  source 
imder  the  alternative  subpart  meets  the 
requirements  for  reconstruction. 

Finally,  we  are  also  proposing  to 
revise  the  definition  of  "process  unit 
group"  to  be  consistent  with  the  above 
discussion.  The  current  definition  limits 
equipment  in  a  group  to  equipment  that 
has  been  or  could  be  part  of  a  PAI 
process  unit.  This  restriction  could  limit 
a  PUG  to  only  PAI  process  units,  which 
effectively  negates  the  potential  benefits 
of  creating  a  PUG.  A  PUG  has  to  include 
complete  process  units  (not  just  some  of 
the  equipment)  for  the  production  of 
products  other  than  PAJ  for  it  to 
minimize  the  impact  of  overlapping 
MACT  standards.  Therefore,  we  are 
proposing  to  replace  the  second 
sentence  in  the  definition  of  "process 
imit  group"  with  a  statement  that  a  PUG 
"consists  of  all  equipment  used  in  one 
or  more  PAI  process  units,  and  it  may 
include  all  of  the  equipment  used  in 
other  process  luiits  that  have  equipment 
that  overlaps  with  the  PAI  process 
unit(s)." 

3.  Comparison  of  Alternative  Standard 
and  Outlet  Concentration  Standard 

For  storage  tanks  and  process  vents, 
the  rule  provides  two  compliance 
options  that  are  based  on  an  outlet 
concentration.  One  option  (specified  iij 
§63.1362(b)(2)(iv)(A).  (b)(3)(ii). 
(b)(4)(ii)(A).  (b)(5)(ii).  (b)(5)(iii)  for 
process  vents,  and  §63.1362(c)(2)(iv)(B) 
for  storage  tanks)  is  simply  referred  to 
as  the  outlet  concentration  option.  The 
other  option  is  the  alternative  standard 
(specified  in  §63. 1363(b)(6)  and  (c)(4)). 
The  differences  between  these  options 
include  the  initial  compliance 
procedures,  monitoring  techniques,  and 
the  way  violations  are  assessed. 

Initial  and  ongoing  compliance 
procedures  under  the  outlet 
Concentration  option  are  similar  to  those 
for  the  percent  reduction  option.  For 
example,  you  demonstrate  initial 
compliance  by  conducting  a 
performance  test  (the  design  evaluation 
option  is  not  allowed  for  demonstrating 
compliance  with  the  outlet 
concentration),  you  establish  monitoring 
levels  for  control  device  operating 
parameters  during  the  initial  test,  and 
you  demonstrate  ongoing  compliance  by 
not  exceeding  these  levels.  Because  the 
test  inust  be  conducted  xmder  the  most 
challenging  conditions  that  the  control 
device  will  experience  while  being  used 
to  control  PAI  emissions,  you  also  need 
to  develop  an  emission  profile  to 
identify  the  most  challenging 
conditions.  This  requires  calculating  the 
uncontrolled  emissions  for  all  emission 
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episodes  that  are  routed  to  the  control 
device. 

Compliance  procedures  are  much 
simpler  for  the  alternative  standard. 
This  option  requires  the  use  of 
continuous  emission  monitoring 
systems  (CEMS)  to  demonstrate  ongoing 
compliance  at  all  times  beginning  on  the 
compliance  date.  The  only  initial 
requirement  is  to  conduct  a  performance 
evaluation  in  accordance  with  the 
General  Provisions.  There  is  no  need  to 
calculate  uncontrolled  emissions  or  to 
develop  an  emissions  profile.  An 
ongoing  requirement  is  to  conduct  a 
quality  control  program  in  accordance 
with  §  63.8(d)  of  the  General  Provisions, 
which  is  likely  to  be  more  involved  than 
the  annual  calibration  requirements  for 
parameter  monitoring  instruments. 

Exceedances  under  the  outlet 
concentration  option  are  considered 
exceedances  of  the  operating  limit, 
whereas  exceedances  under  the 
alternative  standard  are  considered 
exceedances  of  the  emission  limit.  In 
addition,  compliance  under  the  outlet 
concentration  option  is  determined  for 
each  emission  point  or  process,  whereas 
compliance  imder  the  alternative 
standard  is  determined  at  the  control 
device. 

4.  Pollution  Prevention 

As  specified  in  §  63.1362(g).  the 
pollution  prevention  alternative 
requires  either  an  85  percent  or  50 
percent  reduction  in  the  "HAP  factor" 
(i.e.,  the  HAP  consumption  per  unit  of 
production).  In  addition,  if  the  HAP  are 
also  volatile  organic  compounds  (VOC). 
an  equivalent  reduction  (on  a  mass 
basis)  is  required  in  the  VOC  factor. 
This  requirement  to  reduce  the  VOC 
factor  differs  from  the  proposed  rule  (62 
FR  60566,  November  10, 1997),  which 
would  have  required  only  that  the  VOC 
factor  not  increase.  The  petitioners  want 
us  to  reinstate  the  proposed  language. 

In  the  preamble  to  tne  promulgated 
rule  (64  FR  33576,  June  23, 1999),  we 
provided  two  reasons  for  changing  the 
VOC  factor  requirements.  One  reason  is 
that  our  intent  with  the  pollution 
prevention  alternative  is  to  recognize 
those  processes  that  reduce  solvent 
usage.  The  proposed  nile  would  have 
allowed  VOC  substitution  for  the  HAP, 
without  any  reduction  in  total  solvent 
usage.  Merely  substituting  one  pollutant 
for  another  is  inconsistent  with  the 
concept  of  pollution  prevention.  A 
second  reason  for  maMng  the  change  is 
that  the  proposed  language  gives  an 
unfair  advantage  to  affected  sources 
using  HAP  solvents  that  are  also  VOC  as 
opposed  to  using  HAP  solvents  that  are 
not  VOC.  As  proposed,  an  affected 
source  using  HAP  solvents  that  are  also 


VOC  could  switch  to  a  low- VOC  solvent 
and  possibly  comply  with  the  pollution 
prevention  alternative,  but  an  affected 
source  using  HAP  solvents  that  are  not 
VOC  would  be  unable  to  comply  with 
the  pollution  prevention  alternative 
after  making  such  a  switch.  We  continue 
to  believe  in  the  validity  of  the  rationale 
for  requiring  a  reduction  in  the  VOC 
factor  if  the  HAP  are  also  VOC. 
Therefore,  we  are  not  proposing  changes 
in  the  pollution  prevention  ahemative. 

5.  Initial  Compliance  for  Condensers 

Based  on  a  review  of  the  project 
database  and  the  public  comments  on 
the  proposed  rule,  it  appears  that  this 
issue  is  focused  on  compliance  for 
storage  tanks.  We  are  not  aware  of  any 
ambient  process  vent  emission  streams 
that  are  (or  likely  would  be)  controlled 
with  a  condenser,  but  several  storage 
tanks  are  controlled  with  condensers. 
We  have  also  assumed  the  petitioner  is 
asking  for  clarification  of  compliance  for 
the  percent  reduction  option  because  we 
expect  that  using  a  condenser  to  reduce 
emissions  to  less  than  50  parts  per 
million  by  volume  (ppmv)  is  unlikely 
for  a  stored  material  with  a  maximiun 
true  vapor  pressure  greater  than  3.45 
kilo  Pascals  (kPa)  (i.e.,  the  Group  1 
storage  tank  cutoff). 

Section  63.1365(d)(1)  specifies  how  to 
•  demonstrate  initial  compliance  with  the 
percent  reduction  emission  limitation 
for  storage  tanks.  You  may  conduct 
either  a  performance  test  or  a  design 
evaluation  to  demonstrate  that  the 
condenser  achieves  at  least  a  95  percent 
reduction  when  the  tank  is  filled  at  the 
reasonably  expected  maximum  filling 
rate.  For  the  performance  test  option, 
you  use  an  applicable  test  method  to 
measure  the  inlet  and  outlet  mass  of 
HAP  and  use  the  results  to  calculate  the 
percent  reduction.  As  specified  in 
§63.1366(b)(l)(iii)  and  (b)(3),  you  must 
measure  the  outlet  gas  temperature 
during  the  test  to  establish  the 
maximimi  level  for  use  in  demonstrating 
ongoing  compliance.  Alternatively,  you 
are  not  required  to  conduct  a 
performance  test  while  filling  the  tank 
if  you  conducted  a  performance  test  for 
the  same  condenser  to  demonstrate 
compliance  with  process  vent  emission 
limits,  and  the  demonstrated  reduction 
was  at  least  95  percent. 

For  the  design  evaluation  option,  you 
must  prepare  documentation  to 
demonstrate  that  the  required  reduction 
is  achieved.  The  documentation 
requirements  are  specified  in 
§63.1365(a)(l)(iii).  However,  we  are 
proposing  some  changes  to  that 
paragraph  to  clarify  the  requirements. 
The  current  language  requires  you  to 
establish  the  "design  outlet  organic  HAP 


compound  concentration  level,"  the 
"design  average  temperatxire  of  the 
condenser  exhaust,"  and  the  "design 
average  temperatures  of  the  coolant 
fluid  at  the  condenser  inlet  and  outlet." 
Our  proposed  changes  would  require 
you  to  establish  the  temperature  of  the 
condenser  exhaust  vent  stream  and  the 
corresponding  organic  HAP  compound 
concentration  level  for  which  the 
required  reduction  is  achieved. 
Knowledge  of  the  coolant  temperatures 
may  help  you  confirm  that  the  outlet 
vent  stream  temperature  is  achievable, 
but  it  is  not  needed  to  establish  that 
required  temperature;  therefore,  we  are 
proposing  to  delete  that  requirement. 
We  are  also  proposing  to  delete  the 
requirement  to  measure  the  outlet  gas 
stream  temperature  for  use  in 
establishing  the  outlet  concentration. 
Measurement  of  the  temperature  is  an 
essential  part  of  demonstrating 
continuous  compliance  with  the 
temperattire  limit  established  in  the 
design  evaluation,  but  it  serves  no 
purpose  in  establishing  the  required 
temperature  limit. 

The  rule  does  not  specify  the  ambient 
temperatiu«  at  which  the  performance 
test  or  design  evaluation  must  be 
conducted.  This  is  consistent  with  other 
rules  that  specify  compliance 
procedures  for  condensers  used  to 
control  storage  tank  emissions.  In  a 
design  evaluation,  standard  procedure  is 
to  use  some  representative  or  median 
summer  temperature.  Thus,  the  design 
evaluation  will  show  that  the  required 
reduction  is  achieved  for  the  maximimi 
uncontrolled  emission  rate.  Similarly, 
conducting  a  performance  test  on  a 
warm  sununer  day  will  demonstrate  that 
the  required  reduction  is  achieved  for 
the  maximum  imcontroUed  emission 
rate.  If  you  elect  to  conduct  a  test  on  a 
cool  day.  your  monitoring  temperature 
limit  will  be  set  based  on  those 
conditions,  which  also  ensures  that 
compliance  will  be  met  or  exceeded  on 
the  warmest  days  with  higher 
uncontrolled  emissions. 

6.  Startup,  Shutdown,  and  Malfunction 
Requirements 

During  discussions,  petitioners 
expressed  reservations  regarding  the 
flexibility  of  the  startup,  shutdown,  and 
malfunction  provisions,  and  they 
requested  clarification  of  these 
provisions. 

Startup,  shutdown,  and  malfunction 
provisions  were  developed  to 
accommodate  the  fact  that  the  emissions 
characteristics  of  an  affected  unit  can  be 
substantially  different  during  periods  of 
startup,  shutdown,  or  malfunction  than 
during  normal  operations.  As  specified 
in  §  63.1360(e),  affected  sources  are  not 
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required  to  meet  the  specified  MACT 
emission  limitations  during  periods  of 
startup,  shutdown,  or  malfunction. 
Instead,  affected  sources  must  develop 
(and  operate  in  accordance  with)  a 
startup,  shutdown,  and  malfunction 
plan,  which  would  require  sources  to 
operate  "in  a  manner  consistent  with 
good  air  pollution  control  practices  for 
minimizing  emissions."  For  instance, 
this  generd  duty  clause  does  not  require 
an  affected  source  to  install  a  duplicate 
control  system  to  meet  the  emissions 
limitations  during  periods  of 
malfunction  of  the  primary  control 
system  or  during  periods  of  process 
upset  when  operation  could  damage  the 
control  system  (i.e.,  the  only  times  when 
a  control  system  may  be  shutdown,  as 
specified  in  §  63.1360(e)(3)).  It  may  be 
feasible  in  some  of  these  cases,  however, 
that  a  source  could  reroute  emissions  to 
another  control  device  already  in 
existence  at  the  facility,  which  would 
also  constitute  good  engineering 
practices. 

B.  Proposed  Amendments  Related  to 
Petitioners  Issues 

After  reviewing  issues  raised  by  the 
petitioners,  we  are  proposing 
amendments  to  clarify  applicability 
requirements;  add  and  modify 
compliance  options,  initial  compliance 
requirements,  and  monitoring 
requirements;  and  clarify  definitions. 
We  are  also  correcting  several 
referencing  errors. 

1.  Storage  Vessel  Applicabihty 

Section  63.1360(f)(3)  of  the  rule  as 
promulgated  on  Jime  23, 1999,  specified 
that  a  storage  tank  in  a  tank  farm  is  part 
of  an  affected  source  only  if  the  greatest 
input  to  or  output  from  the  tank  is 
associated  with  PAI  processes  and  there 
is  no  intervening  storage  tank  between 
the  tank  farm  and  the  process.  We  are 
proposing  changes  to  this  section  that 
would  allow  owners  and  operators  the 
option  to  include  storage  vessels  in  the 
affected  source  even  if  there  is  an 
intervening  tank.  We  are  not,  however, 
changing  the  requirement  that  the 
primary  input  or  output  must  be 
associated  with  PAI  processes. 

Without  this  amendment,  the 
excluded  tanks  in  the  tank  farm  would 
be  subject  to  the  Organic  Liquids  (non- 
gasoline)  Distribution  MACT  rule, 
currently  imder  development.  We 
anticipate  that  the  proposed 
requirements  for  that  rule  will  be 
similar  to  the  requirements  in  the 
hazardous  organic  NESHAP  (HON) 
(§  63.119(a)  of  subpart  G),  which  has 
less  stringent  capacity  and  maximum 
true  vapor  pressure  cutoffs  than 
§  63.1362(c)  of  subpart  MMM. 


Notwithstanding  the  stringency  of  these 
standards,  sources  may  choose  this 
option  in  order  to  reduce  the  burden 
associated  with  complying  with 
multiple  standards. 

2.  Process  Unit  Groups 

We  are  proposing  to  redesignate 
§63.1360(h)(l)(i)  and  (ii)  as 
§  63.1360(h)(2)(i)  and  (ii)  and  then  make 
four  technical  corrections  to  the 
language.  These  paragraphs  would 
specify  exceptions  to  the  provisions  in 
the  Pharmaceuticals  NESHAP,  subpart 
GGG.  Because  the  Pharmaceuticals 
NESHAP  was  amended  on  August  29, 
2000  (65  FR  52588),  the  changes 
described  below  are  necessary  to  ensure 
the  PAI  NESHAP  are  consistent  with  the 
amended  subpart  GGG. 

The  first  proposed  change  is  to 
§63.1360(h)(2)(i).  Because  the 
requirements  in  §  63.1254  were 
rearranged  when  subpart  GGG  was 
amended,  we  are  proposing  to  replace 
the  now  incorrect  reference  to 
§  63.1254(a)(1)  in  §63.1360(h)(2)(i)  with 
the  correct  reference  to  §63. 1254(a)(2). 

The  other  three  proposed  technical 
corrections  are  in  §63.1360(h)(2)(ii).  In 
the  rule  as  promulgated  on  June  23, 
1999,  this  paragraph  specifies  that,  for 
the  purposes  of  subpart  MMM,  the  date 
Jime  23, 1999  shall  apply  instead  of  the 
date  April  2, 1997  in  §63.1254(a)(iii)  of 
subpart  GGG.  Our  first  proposed  change 
is  to  replace  the  incorrect  reference  to 
§63.1254(a)(iii)  with'the  correct 
reference  to  §63.1254(a)(3)(ii).  Because 
the  grandfathering  provisions  in 
§63.1254(a)(3)(ii)  apply  to  control 
devices  installed  before  the  original 
proposal  date  of  subpart  GGG  (i.e.,  April 
2,  1997),  our  second  proposed  change  is 
to  replace  "June  23,  1999"  with 
"November  10, 1997"  to  be  consistent 
with  the  intent  in  subpart  GGG  (i.e.,  this 
change  replaces  the  promulgation  date 
of  subpart  MMM  with  the  proposal 
date).  Section  63.1254(a)(3)(ii)  also 
contains  provisions  for  replacing  or 
upgrading  control  devices  before  April 

2,  2007  (i.e.,  10  years  after  the  proposal 
date).  Therefore,  ovir  third  proposed 
change  is  to  specify  that  when  this  date 
applies  in  §63.1254(a)(3)(ii),  the  date  of 
November  10,  2007  shall  apply  for  the 
purposes  of  subpart  MMM. 

3.  Vapor  Balancing  for  Storage  Vessels 

We  are  proposing  to  allow  vapor 
balancing  in  conjunction  with  the  use  of 
a  pressure  setting  to  comply  with  the 
storage  vessel  requirements.  The  vapor 
balancing  option  would  also  require  that 
displaced  vapors  from  the  tank  trucks 
and  railcars  be  controlled  at  the 
reloading  or  cleaning  facility  to  at  least 
95  percent  or  be  vapor  balanced. 


In  general,  a  pressure  setting  of  at 
least  2.5  pounds  per  square  inch  gage 
(psig)  was  determined  to  eliminate 
breathing  losses  from  storage  vessels 
that  are  typically  foimd  in  this  industry. 
As  a  means  of  demonstrating 
continuous  compliance  with  the 
pressure  setting  requirement,  the 
proposed  provisions  would  require  the 
owner  or  operator  to  monitor  the 
pressure  relief  valve  on  a  quarterly  basis 
to  ensiire  no  breathing  losses. 

To  demonstrate  compliance  with  the 
offsite  provisions,  the  owner  or  operator  • 
must  obtain  a  certification  from  the 
cleaning  and  reloading  facility 
indicating  that  the  control  requirements 
will  be  met.  In  addition,  tank  trucks  and 
railcars  would  be  required  to  have 
current  certification  in  accordance  with 
U.S.  Department  of  Transportation 
pressure  test  requirements,  and  the 
owner  or  operator  would  be  required  to 
keep  a  record  of  the  certifications.  All  of 
the  vapor  balancing  provisions  are 
consistent  with  subpart  GGG. 

4.  Planned  Routine  Maintenance  of 
Control  Devices  for  Storage  Vessels 

Currently,  the  rule  specifies  that  an 
owner  or  operator  is  exempt  from  the 
standards  for  storage  tanks  during 
periods  of  planned  routine  maintenance 
of  a  control  device  for  up  to  240  hours 
per  year  (hr/yr).  We  are  proposing  to 
allow  an  owner  or  operator  to  submit  an 
application  to  the  Administrator 
requesting  an  extension  of  the  time  limit 
to  a  total  of  360  hr/yr.  The  application 
would  have  to  explain  why  the 
extension  is  needed,  indicate  that  no 
material  will  be  added  to  the  storage 
vessel  between  the  time  the  240  hour 
limit  is  exceeded  and  the  control  device 
is  again  operational,  and  be  submitted  at 
least  60  days  before  the  240  hoiu  limit 
will  be  exceeded.  In  the  event  that 
planned  routine  maintenance  for  a 
particular  control  device  cannot  be 
completed  in  less  than  240  hr/yr,  this 
option  would  reduce  the  burden  on  an 
owner  or  operator  who  would  otherwise 
be  required  to  take  the  storage  vessel  out 
of  service.  Allowing  the  time  extension 
may  also  result  in  less  emissions  than 
emptying  and  degassing  the  storage 
vessel. 

5.  The  Alternative  Standard 

We  are  proposing  to  raise  the 
concentration  limit  for  HAP  emissions 
at  the  outlet  of  a  non-combustion  device 
from  20  ppmv  to  50  ppmv.  The 
proposed  change  is  a  result  of 
reconsideration  of  the  process  vent 
stream  data  used  in  the  MACT  floor 
analysis  and  consideration  of  the 
limitations  and  advantages  of  non- 
combustion  control  technologies.  The 
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definition  of  process  vent  stream  from 
an  organic  chemical  manufacturing 
process  was  developed  in  the  HON 
where  the  minimum  HAP  concentration 
is  50  ppmv.  The  same  definition  of  vent 
stream  is  used  in  subpart  MMM.  In  the 
MACT  floor  analysis,  we  included  only 
process  vents  with  HAP  concentrations 
of  50  ppmv  or  greater,  and  where  data 
were  available  to  calculate  HAP 
concentrations  in  process  vent  emission 
streams,  we  excluded  those  vents  with 
HAP  concentrations  less  than  50  ppmv 
from  the  MACT  floor  analysis. 
We  selected  20  ppmv  for  the 
alternative  standard  because  ample  data 
suggest  this  is  an  achievable  level  for 
properly  operated  combustion  devices. 
However,  we  do  not  have  data  to 
demonstrate  that  20  ppmv  is  also 
achievable  for  non-combustion  devices. 
Raising  the  concentration  limit  for  non- 
combustion  devices  to  50  ppmv  would 
make  the  alternative  standard  consistent 
with  the  data  used  in  establishing  the 
MACT  floor  and  allow  the  possible  use 
of  such  control  technology  as  carbon 
adsorption,  oil  scrubbers,  and 
biofiltration.  These  control  technologies 
have  much  less  impact  on  the 
environment  than  thermal  oxidation 
and  have  potential  for  recovery  and 
reuse  of  HAP.  In  most  cases,  it  is  likely 
to  achieve  much  greater  control  because 
the  HAP  concentration  in  process  vent 
emissions  at  the  surveyed  facilities  is 
rarely  less  than  500  ppmv.  Finally,  we 
want  to  encourage  facilities  to  comply 
with  the  MACT  standard  by 
implementing  the  alternative  standard 
because  we  believe  CEMS  are  the  best 
way  to  demonstrate  ongoing 
compliance. 

6.  Outlet  Concentration  Emission  Limits 

We  are  proposing  changes  to  make  the 
outlet  concentration  emission  limit 
option  more  flexible  for  process  vents, 
storage  vessels,  and  wastewater. 
Currently,  the  rule  specifies  (in 
§  63.1362(b)  and  (c))  that  organic  HAP 
emissions  be  reduced  to  concentrations 
less  than  or  equal  to  20  ppmv  as  TOC. 
Similarly,  control  devices  used  to 
reduce  emissions  from  waste 
management  units  must  achieve  an 
outlet  TOC  concentration  of  20  ppmv 
because  §  63.1362(d)(12)  specifies  that 
the  total  organic  HAP  limit  in  §  63.139 
of  the  HON  does  not  apply.  To  provide 
greater  flexibility,  we  are  proposing  to 
change  this  option  so  that  an  affected 
source  may  reduce  outlet  concentrations 
to  20  ppmv  or  less  of  either  TOC  or  total 
organic  HAP. 

For  all  of  the  emission  points,  the 
MACT  floors  (and  regulatory 
alternatives  above  the  floor)  are  based 
on  the  percent  reduction  of  organic 


HAP.  The  outlet  concentration  format  is 
also  provided  because  we  realize  that 
there  is  a  practical  limit  of  control  for 
emission  streams  with  relatively  low 
HAP  concentrations.  The  20  ppmv  as 
TOC  option  was  specified  in  the  Jime 
23. 1999  promulgated  rule  because  it  is 
the  limit  of  control  for  most  control 
devices,  and  it  is  the  most  stringent 
concentration  limit.  For  most  streams, 
however,  control  to  an  outlet 
concentration  of  20  ppmv  as  HAP 
would  also  be  equivalent  to  a  reduction 
far  greater  than  the  required  90  or  95 
percent  reductions,  depending  on  the 
emission  point.  Based  on  data  from 
surveyed  facilities,  very  few  process 
vents  have  HAP  concentrations  between 
50  ppmv  and  200  ppmv  (i.e..  between 
the  proposed  cutoff  in  the  definition  of 
a  process  vent  and  the  minimum  inlet 
concentration  needed  to  achieve  a  90 
percent  reduction  if  the  outlet  is  20 
ppmv  as  HAP).  Plus,  for  Group  1  storage 
vessels,  the  maximum  true  vapor 
pressure  cutoffs  of  16.5  kPa  for  existing 
sources  and  3.45  kPa  for  new  sources 
(compared  to  standard  atmospheric 
pressure  of  101.3  kPa)  means  the 
minimum  uncontrolled  HAP 
concentrations  tliat  must  be  controlled 
are  well  above  the  levels  needed  to 
achieve  at  least  95  percent  control  when 
the  outlet  is  20  ppmv  as  HAP. 
Therefore,  we  believe  that  control  will 
continue  to  be  at  least  equivalent  to  the 
MACT  floor  after  implementing  the 
proposed  change. 

We  are  also  proposing  a  related 
change  in  §  63.1365(a)(2).  This 
paragraph  specifies  procedures  for 
calculating  emissions  concentrations  as 
part  of  an  initial  compliance 
determination.  The  third  sentence  in 
this  paragraph  currently  states  that  "if 
compliance  with  the  percent  reduction 
format  of  the  standard  is  being 
determined  based  on  total  organic  HAP. 
the  owner  or  operator  shall  compute 
total  organic  HAP  *  *  •"We  are 
proposing  to  delete  the  reference  to  the 
"percent  reduction  format  of  the 
standard"  in  this  sentence  to  be 
consistent  with  the  proposed  change 
described  above  that  would  also  allow 
compliance  with  the  outlet 
concentration  standard  to  be 
demonstrated  based  on  total  organic 
HAP. 

7.  Wastewater  Standards 

We  are  proposing  several  technical 
corrections  to  the  wastewater  standards. 
According  to  the  rule  promulgated  on 
June  23. 1999.  the  referenced  provisions 
of  the  HON  specify  that  only  Method  18 
of  40  CFR  part  60  may  be  used  to 
demonstrate  compliance  with  the 
standards  for  control  devices  used  to 


control  emissions  vented  from  waste 
management  imits.  For  other  emission 
streams,  however,  the  promulgated  rule 
allows  compliance  to  be  demonstrated 
using  Method  25  or  Method  25A  of  40 
CFR  part  60,  imder  applicable 
conditions  for  the  method.  To  correct 
this  imintended  disparity,  we  are 
proposing  to  specify  in  §63.1362(d)(12) 
that  an  owner  or  operator  may  elect  to 
use  Method  25  or  Method  25A  as  an 
alternative  to  Method  18  when  Method 
18  is  specified  in  §§63.139(c)(l)(ii)  and 
63.145(i)(2).  We  are  also  proposing  to 
add  a  similar  statement  in  §  63.1365(e), 
which  specifies  the  elements  of  §  63.145 
of  the  HON  which  are  to  be  used  to 
demonstrate  initial  compliance  with  the 
wastewater  standards. 

Section  63.139(c)(l)(ii)  of  the  cross- 
referenced  HON  wastewater  provisions 
specifies  that  outlet  concentrations  from 
combustion  devices  are  to  be  corrected 
to  3  percent  oxygen  at  all  times.  Section 
63.1362(d)(13)  of  subpart  MMM  as 
promulgated  on  June  23, 1999  specifies 
that  the  correction  is  required  only  if 
supplemental  gases  are  combined  with 
affected  streams.  This  statement  was 
included  in  the  rule  to  ensure  that  the 
cross-referenced  requirements  for 
wastewater  emissions  do  not  conflict 
with  the  requirements  specified  in 
§  63.1365(a)(7).  However,  to  further 
clarify  this  point,  we  are  proposing  to 
add  a  statement  to  §63. 1362 (d)(  13) 
specifying  that  the  procedures  to 
determine  the  percent  oxygen  correction 
in  §  63.1365(a)(7)  apply  instead  of  the 
procedures  in  §  63.145(i)(6). 

In  the  rule  as  promulgated  on  June  23, 
1999,  §63.1362(d)(14)  required  covered 
waste  management  units  or  a 
determination  that  less  than  5  percent  of 
the  HAP  are  emitted  from  the  units  for 
all  wastewater  sent  offsite  for  biological 
treatment.  We  are  proposing  to  specify 
that  these  restrictions  apply  only  to 
Group  1  wastewater  to  be  consistent 
with  the  applicability  requirements  in 
§  63.132(g)  of  the  HON. 

The  requirements  for  wastewater 
tanks  in  §  63.1362(d),  which  cross- 
reference  the  requirements  in  §  63.133 
of  the  HON,  differ  depending  on  the 
maximimi  true  vapor  pressure  of  the 
HAP  in  the  stored  wastewater.  The 
vapor  pressure  cutoffs  are  specified  in 
Table  10  to  subpart  G  of  part  63.  Since 
all  of  the  other  wastewater  provisions 
apply  only  to  the  HAP  listed  in  Table 

9  to  subpart  G  of  part  63.  we  are 
proposing  to  specify  in  §63.1362(d)(15) 
that  the  vapor  pressure  cutoffs  in  Table 

10  to  subpart  G  of  part  63  also  apply 
only  to  the  HAP  in  Table  9  of  subpart 
G  of  part  63  for  the  purposes  of  subpart 
MMM. 
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Section  63.1365(b)(8)  requires 
wastewater  analyses  to  be  conducted  in 
accordance  with  the  test  methods  and 
procedures  specified  in  §  63.144  of  the 
HON.  We  are  proposing  to  add  a 
statement  to  this  paragraph  specifying 
that  an  owner  or  operator  may  also  use 
Method  1666  or  Method  1671  of  40  CFR 
part  136.  appendix  A.  without 
performing  the  validation  procedures 
specified  in  §  63.144(b)(5)(iii).  The  two 
new  methods  can  be  used  to  measure 
certain  analytes  (e.g.,  methanol, 
acetonitrile,  and  n-hexane)  that  cannot 
be  measured  using  the  other  methods  in 
40  CFR  part  136.  They  also  have  the 
same  quality  assurance/quality  control 
requirements  as  the  earlier  methods;  in 
particular,  sampling  must  be  conducted 
so  as  to  minimize  loss  of  volatile 
compounds.  These  two  methods  were 
added  to  40  CFR  part  136  when  the 
revisions  to  the  pharmaceutical  effluent 
limitation  guidelines  and  standards 
were  promulgated  in  September  1998. 
They  were  also  added  to  the  list  of 
acceptable  methods  for  wastewater 
analyses  in  the  amended  subpart  GGG  of 
40  CFR  part  63  (66  FR  40134,  August  2. 
2001). 

8.  Emissions  Averaging 

We  are  proposing  changes  to 
§  63.1362(h)(2)  to  clarify  the  procedures 
for  calculating  emissions  averaging 
credits  and  make  them  more  consistent 
with  die  HON.  Section  63.150(d)(2)  of 
the  HON  specifies  that  Group  1 
emission  points  that  are  controlled  with 
a  "reference  control  technology"  may 
not  be  used  to  calculate  emissions 
averaging  credits  unless  the  reference 
control  technology  has  been  approved 
for  use  in  a  different  manner,  and  a 
higher  nominal  efficiency  has  been 
assigned  according  to  the  procedures  in 
§  63.150(i).  Our  intent  was  to  specify 
equivalent  requirements  in 
§  63.1362(h)(2)  of  subpart  MMM.  We 
did  not  simply  reference  all  of  §  63.150 
because  we  did  not  define  "reference 
control  technologies"  for  the  PAI 
standards. 

Section  63.1362(h)(2)  cvurentiy 
specifies  that  certain  emission  streams 
may  not  be  used  for  calculating 
emissions  averaging  credits  unless  a 
nominal  efficiency  has  been  assigned 
that  exceeds  the  applicable  percent 
reduction;  this  section  also  lists  the 
relevant  sections  of  the  rule  that  specify 
the  required  percent  reductions  for 
process  vents,  storage  tanks,  and 
wastewater  treatment  units.  In  addition. 
§63.1362(h)(2)(i)  through  (iii)  specifies 
the  types  of  controls  subject  to  this 
provision;  all  of  them  are  equipment  or 
operational  requirements  that  are 
alternatives  to  a  percent  reduction 


requirement  (i.e.,  storage  tanks 
controlled  with  a  floating  roof;  emission 
streams  vented  to  a  flare;  waste 
management  units  that  are  controlled 
using  devices  and  techniques  such  as 
covers,  plugs,  water  seals,  floating  roofs, 
and  submerged  fill;  and  wastewater 
treated  using  a  design  steam  stripper). 

After  reexamining  the  emissions 
averaging  provisions,  we  determined 
that  several  changes  are  needed  to 
maintain  equivalence  with  the  HON. 
Two  of  oiu  proposed  changes  are  to  the 
introductory  text  in  §  63.1362(h)(2).  In 
the  first  sentence,  we  are  proposing  a 
change  to  clarify  that  all  of  the 
restrictions  on  the  calculation  of  credits 
in  this  paragraph  apply  only  to  Group 
1  emission  points.  We  are  also 
proposing  to  add  a  requirement  that  the 
nominal  efficiency  for  control  devices 
used  to  control  emissions  vented  from 
waste  management  units  must  exceed 
the  95  percent  reduction  requirement  in 
§  63.139(c). 

We  are  also  proposing  two  changes  to 
§63.1362(h)(2)(iii).  This  paragraph 
specifies  that  wastewater  may  not  be 
used  to  calculate  emissions  averaging 
credits  if  it  is  controlled  either  as 
specified  in  §§  63.133  through  63.137  or 
with  a  design  steam  stripper,  unless  a 
higher  nominal  efficiency  is  assigned. 
This  langiiage  inadvertently  bars  an 
owner  or  operator  from  calculating 
emissions  averaging  credits  for  all 
wastewater  streams  because  the 
equations  and  procediues  specified  in 
§  63.150(h)(5)  for  calculating  credits 
require  the  use  of  emission  suppression 
controls  in  §§  63.133  through  63.137 
(i.e.  §63.1365(h)(2)(iii)  prohibits  a 
wastewater  stream  from  being  used  to 
calculate  emissions  averaging  credits  if 
it  is  managed  according  to  §§  63.133 
through  63.137.  but  §63.150  requires 
management  according  to  §§  63.133 
through  63.137  in  order  to  calculate 
credits).  To  make  the  limitation  on 
calculating  credits  consistent  with  the 
HON,  we  are  proposing  to  change 
§63.1365(h)(2)(iii)  so  that  only 
wastewater  streams  that  are  both 
managed  according  to  §§  63.133  through 
63.137  and  treated  using  a  design  steam 
stripper  may  not  be  used  to  calciUate 
emissions  averaging  credits.  This  way 
both  conditions  must  be  met  (rather 
than  either  one),  which  is  consistent 
with  the  reference  control  technology 
concept  in  the  HON. 

After  making  the  changes  described 
above  for  the  settlement  agreement,  we 
realized  diat  §  63.1365(h)(2)  still  differs 
from  the  HON  in  two  ways.  First, 
§  63.1365(h)(2)  does  not  mention  the 
requirement  that  the  control  technology 
must  be  approved  for  use  in  a  manner 
that  differs  from  the  reference  control 


technology.  Therefore,  we  are 
considering  adding  language  to 
§  63.1365(h)(2)  to  require  that  the 
control  technology  must  be  approved  for 
use  in  a  maimer  different  from  that 
otherwise  required  by  the  rule.  Second, 
the  proposed  change  to 
§63.1365{h)(2)(iii)  as  described  above 
addresses  two  components  from  the 
HON's  definition  of  reference  control 
technology  for  wastewater,  but  it  does 
not  address  the  requirement  that 
emissions  from  waste  management 
units,  including  the  design  steam 
stripper,  be  controlled  by  95  percent. 
Without  this  component  in 
§63.1365(h)(2)(iii),  no  wastewater 
stream  treated  in  a  design  steam  stripper 
could  be  used  to  calculate  credits. 
Therefore,  we  are  considering  adding  a 
requirement  that  emissions  from  the 
waste  management  units  .including  the 
design  steam  stripper,  must  be 
controlled  in  a  device  that  meets  the 
requirements  specified  in  §  63.139(c). 
We  are  requesting  comment  on  the  need 
for  these  two  additional  changes  and 
suggestions  for  the  best  way  to 
incorporate  them. 

We  are  proposing  changes  to  make 
§  63.1365(h)(3)  consistent  with  other 
proposed  changes.  As  promulgated. 
§  63.1365(h)(3)  specifies  that  process 
vent  and  storage  vessel  emissions 
controlled  to  20  ppmv  may  not  be  used 
in  any  emissions  averaging  group.  Since 
we  are  proposing  to  change  the 
concentration  limit  to  50  ppmv  for  non- 
combustion  devices  used  to  comply 
with  the  alternative  standard  (see 
section  n.B.5  of  this  preamble),  we  are 
also  proposing  to  exclude  process  vent 
and  storage  vessel  emission  streams 
controlled  to  50  ppmv  from  use  in 
emissions  averaging.  To  enhance 
imderstanding  of  the  provision,  we  are 
also  adding  references  to  the  applicable 
sections  of  the  rule  that  specify  the 
various  concentration  standards. 

Finally,  we  are  proposing  to  revise 
§  63.1362(h)(4)  to  clarify  the 
requirements  for  Group  2  wastewater 
streams.  As  noted  above,  the  procedures 
and  equations  in  §  63.150  of  the  HON 
allow  credits  to  be  calculated  for  Group 
2  wastewater  streams  only  if  they  are 
managed  in  accordance  with  §§  63.133 
through  63.137.  We  are  proposing  to 
explicitly  state  this  requirement  in 
§  63.1362(h)(4)  so  that  a  reader  does  not 
need  to  examine  all  of  the  details  in 
§  63.150  to  reach  the  same  conclusion. 

9.  Initial  Compliance  for  Condensers 
While  reviewing  the  nde,  we  also 
determined  that  additional  changes 
would  clarify  the  initial  compliance 
requirements  for  condensers.  Section 
63.1362(b)(12)  specifies  that  the  testing 
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requirements  for  condensers  include 
calculating  the  necessary  outlet  gas 
temperature  to  meet  the  required 
percent  reduction.  We  are  proposing  to 
delete  this  paragraph  because 
calculating  the  temperature  is  not  a 
testing  requirement.  The  calculation  is 
required  as  part  of  the  design  evaluation 
requirements  specified  in 
§63.1365(a)(l)(iii)  and  the  procedures 
for  calculating  controlled  emissions 
from  process  vents  in 
§63.1365(c)(3){iii). 

Section  63.1365(c){3)(iii)  specifies 
initial  compliance  procedures  for 
determining  controlled  emissions  from 
condensers  used  to  control  process 
vents.  We  are  proposing  to  edit  this 
paragraph  for  clarity  by  specifying  that 
the  measured  exhaust  gas  temperature 
must  be  compared  to,  and  shown  to  be 
less  than,  the  temperature  used  in  the 
equation  to  calculate  the  emission  rate. 
Although  the  proposed  language  is 
consistent  with  the  settlement 
agreement,  we  are  also  considering 
deleting  the  requirement  to  measure  the 
temperature  as  part  of  the  initial 
compliance  demonstration.  This  change 
would  make  this  provision  consistent 
with  the  proposed  changes  to  the  design 
evaluation  requirement  discussed  in 
section  Il.A.S  of  this  preamble. 
Specifically,  the  owner  or  operator 
would  be  required  to  establish  an 
appropriate  temperature  and  calculate 
the  controlled  emissions  using  this 
temperature  as  part  of  the  initial 
compliance  determination;  temperature 
measurement  is  required  as  part  of  the 
monitoring  requirements  to  demonstrate 
ongoing  compliance.  We  are  requesting 
comment  on  whether  initial  compliance 
can  be  adequately  demonstrated  without 
actually  measuring  the  exhaust  gas 
temperature. 

10.  Initial  Compliance  if  the 
Performance  Test  Is  Conducted  Over  the 
Entire  Batch  Cycle 

The  June  23,  1999  rule  specifies  that 
performance  tests  to  demonstrate  initial 
compliance  with  a  percent  reduction  or 
outlet  concentration  standard  batch 
process  vents  are  to  be  conducted  under 
absolute  or  hypothetical  peak-case 
conditions.  In  order  to  determine  when 
those  conditions  occur,  the  rule  also 
specifies  that  the  owner  or  operator 
must  develop  an  emissions  profile.  For 
absolute  peak-case,  the  emissions 
profile  consists  of  an  evaluation  of  all 
emission  episodes  that  could  vent 
through  a  particular  stack  (controlled  or 
uncontrolled)  and  the  timing  of  those 
episodes.  Petitioners  have  requested 
that  we  exempt  an  owner  or  operator 
from  the  requirement  to  develop  an 


emissions  profile  if  the  performance  test 
is  conducted  over  the  entire  batch  cycle. 

We  reviewed  the  initial  compliance 
requirements  and  identified  two 
situations  where  we  believe  that  an 
emissions  profile  is  not  necessary  if  the 
emissions  test  is  conducted  over  the 
entire  batch  cycle.  In  both  cases,  the 
control  device  must  be  dedicated  to  a 
single  process  at  a  given  time; 
otherwise,  without  knowing  how  vents 
from  multiple  processes  could  be 
combined,  testing  over  only  one  of  the 
batch  cycles  would  not  clearly  capture 
the  absolute  peak-case  conditions  for 
the  control  device.  One  case  where  an 
emissions  profile  would  not  be 
necessary  is  if  all  of  the  vents  in  a 
process  are  controlled  to  at  least  98 
percent  because  a  test  over  the  entire 
batch  cycle  would  be  certain  to  include 
the  period  of  absolute  peak-case 
conditions. 

At  first  glance,  it  might  appear  that 
the  absolute  peak-case  conditions  would 
also  be  covered  for  any  process  where 
the  sum  of  all  process  vents  is 
controlled  to  greater  than  90  percent. 
However,  for  such  processes  the  owner 
or  operator  must  first  determine  if  any 
individual  vents  are  required  to  be 
controlled  to  98  percent.  To  do  this,  the 
owner  or  operator  must  calculate  the 
uncontrolled  emissions  for  all  of  the 
vents  in  the  process.  For  a  process  with 
a  dedicated  control  device,  the  list  of 
uncontrolled  emissions  is  also 
essentially  equivalent  to  what  would  be 
required  in  an  emissions  profile 
(assuming  there  is  no  overlap  of 
emissions  from  different  vents  within 
the  process).  Therefore,  it  would  be 
misleading  to  specify  that  no  emissions 
profile  is  required  in  such  a  situation. 

The  second  situation  where  an 
emissions  profile  would  be  unnecessary 
is  for  a  dedicated  control  device  that  is 
used  to  comply  with  the  outlet 
concentration  limit.  As  for  the  first  case 
described  above,  the  emission  profile  is 
not  needed  because,  by  definition, 
testing  over  the  entire  batch  cycle 
includes  the  period  of  absolute  peak- 
case  conditions. 

Therefore,  we  are  proposing  to 
exempt  owners  and  operators  frt)m  the 
requirement  to  conduct  an  emissions 
profile  under  the  following  two 
circumstances:  (1)  If  all  process  vents 
for  a  process  are  controlled  using  a 
control  device  or  series  of  control 
devices  that  reduce  HAP  emissions  by 
98  percent  or  more,  no  other  emission 
streams  are  vented  to  the  control  device 
when  it  is  used  to  control  emissions 
from  the  subject  process,  and  the 
performance  test  is  conducted  over  the 
entire  batch  cycle;  and  (2)  if  a  control 
device  is  used  to  comply  with  the  outlet 


concentration  limit  for  process  vent 
emission  streams  from  a  single  process, 
no  other  emission  streams  are  vented  to 
the  control  device  while  it  is  used  to 
control  emissions  from  the  process,  and 
the  performance  test  is  conducted  over 
the  entire  batch  cycle.  If  either  of  these 
conditions  is  met,  the  owner  or  operator 
would  not  be  required  to  calculate  and 
maintain  records  of  the  emissions  from 
the  process.  Instead,  they  would  be 
required  to  maintain  a  record  showing 
how  they  determined  that  one  of  the 
conditions  is  met  (see 
§63.1367(b){6)(ix))  and  include  this 
determination  in  the  Notification  of 
Compliance  Status  report  in  accordance 
with  §63. 1368(f)(2). 

We  are  also  considering  changes  to 
§63.1365(b)(ll)(iv),  which  specifies  test 
duration  requirements  for  batch 
operations.  This  paragraph  specifies  that 
each  run  must  occiu  "over  the  same 
absolute  or  hypothetical  peak-case 
conditions,  as  specified  in  paragraph 
(b){ll)(i)  or  (ii)  of  this  section."  This 
paragraph  could  be  interpreted  as 
limiting  the  test  duration  to  the  time 
period  associated  with  the  peak-case 
conditions  (i.e.,  typically  1  hour,  or  up 
to  a  maximum  of  8  hours).  To 
demonstrate  compliance  with  the 
percent  reduction  standard,  we  do  not 
believe  that  the  duration  of  test  runs 
needs  to  be  limited,  as  long  as  the  test 
run  does  not  exceed  the  duration  of  the 
averaging  period  used  in  demonstrating 
ongoing  compliance.  To  align  the  test 
run  duration  with  the  averaging  period, 
we  are  considering  limiting  the  duration 
of  test  nms  to  24  hours  or  the  duration 
of  the  longest  batch  controlled  by  the 
control  device,  whichever  is  shorter.  A. 
consequence  of  this  limitation  is  that  an 
owner  or  operator  would  not  be  able  to 
take  advantage  of  the  proposed 
exemption  from  the  requirement  to 
develop  an  emission  profile,  as 
described  above,  for  batch  cycles  that 
exceed  24  hours.  On  the  other  hand,  for 
tests  to  demonstrate  compliance  with 
the  outlet  concentration  limit,  we  are 
considering  limiting  the  duration  of  test 
runs  to  the  applicable  peak-case 
conditions,  as  in  the  original 
interpretation,  because  of  the  potential 
that  a  large  number  of  low 
concentrations  could  be  averaged  in 
with  high  concentrations  for  a  short 
period,  thereby  rendering  meaningless 
the  concept  of  demonstrating 
compliance  over  peak-case  conditions. 
Theiefore,  we  are  requesting  comment 
on  how  to  limit  the  duration  of  test 
runs,  especially  for  tests  used  to 
demonstrate  compliance  with  the  outlet 
concentration  limit. 
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11.  Testing  To  Determine  Controlled 
Emissions  for  Large  Control  Devices 

Section  §63. 1365(c)(3)(ii)(A)  specifies 
some  of  the  performance  test 
reqiurements  related  to  determining 
controlled  emissions  for  large  control 
devices.  We  are  proposing  to  delete 
references  in  this  paragraph  to  testing  at 
the  outlet  of  control  devices  that  are 
used  to  comply  with  an  outlet 
concentration  limit.  The  purpose  of  this 
paragraph  is  to  specify  procedures  for 
performance  tests  conducted  to 
demonstrate  compliance  with  the 
percent  reduction  standards.  Procedures 
for  demonstrating  compliance  with  the 
outlet  concentration  limits  are  specified 
in  §  63.1365(a)(6)  and  (c)(l)(v). 

Although  the  proposed  language  is 
consistent  with  the  settlement 
agreement,  we  believe  additional  editing 
to  condense  it  would  make  it  easier  to 
read  and  understand.  We  believe  the 
following  sentence  could  replace  the 
first  three  sentences  in 
§63.1365(c)(3)(ii)(A)  with  no  change  in 
meaning:  "Performance  test 
measurements  shall  be  conducted  at 
both  the  inlet  and  outlet  of  the  control 
device  for  TOC,  total  organic  HAP,  and 
total  HCl  and  chlorine,  as  applicable, 
using  the  test  methods  and  procedures 
described  in  paragraph  (b)  of  this 
section."  We  are  requesting  comment  on 
any  differences  in  meaning  between  this 
statement  and  the  proposed  language  in 
§63.1365(c)(3)(ii)(A). 

12.  Monitoring  Requirements  for 
Alternative  Standard 

To  demonstrate  continuous 
compliance  with  the  alternative 
standard  in  the  June  23, 1999  rule,  an 
owner  or  operator  must  correct  the 
outlet  concentrations  from  combustion 
devices  to  3  percent  oxygen  if 
supplemented  gases  are  used.  This  type 
of  concentration  correction  accoimts  for 
dilution,  and  it  has  been  included  in 
numerous  rules  begiiming  with  the  new 
source  performance  standard  (NSPS)  for 
synthetic  organic  chemical 
manufacturing  industry  (SOCMI)  unit 
operations  (for  a  summary,  see  65  FR 
19160,  April  10.  2000).  For  the  oxygen- 
deficient  emission  streams,  in  many 
industries  the  potential  for  dilution  is 
from  excessive  combustion  air,  if  the 
proper  amount  of  supplemental 
combustion  air  is  added,  the  outiet 
stream  would  contain  approximately  3 
percent  oxygen.  Many  batch  PAI 
processes,  however,  have  high  oxygen 
contents,  either  naturally  or  because 
supplemental  gases  are  added  in  the 
manifold  prior  to  the  control  device  for 
design  or  safety  purposes,  not  to 
promote  good  combustion.  The  oxygen 


correction  requirement  has  the  effect  of 
lowering  the  20  ppmv  compliance  level 
for  such  streams,  perhaps  significantly. 
As  discussed  above  in  this  preamble 
and  in  the  preamble  to  the  PAI 
promulgated  rule  (64  FR  33575,  June  23, 
1999),  the  alternative  standard  offers  a 
way  to  streamline  compliance 
procedures  for  both  affected  soiutes  and 
implementing  agencies  without 
sacrificing  emissions  control.  Therefore, 
we  want  to  encovirage  rather  than 
restrict  its  use.  To  ensure  that  the 
alternative  standard  remains  viable,  we 
are  proposing  to  add  a  monitoring 
option  that  was  introduced  in  the 
NESHAP  for  the  pharmaceuticals 
industry,  another  industry  that  has 
batch  processes  and  emission  streams 
with  Wgh  oxygen  levels,  perhaps  even 
more  than  the  PAI  indusUy.  The  option 
would  allow  the  owner  or  operator  to 
monitor  combustion  devices  for  good 
operating  practices.  A  properly  operated 
combustion  device  that  is  meeting  the 
alternative  standard's  20  ppmv 
concentration  limit  also  has  an  adequate 
residence  time  and  combustion  chamber 
temperature.  We  believe  that,  like 
correcting  to  3  percent  oxygen,  a 
requirement  to  maintain  these 
parameters  above  specified  levels  in 
conjvmction  with  meeting  the  20  ppmv 
limit  would  provide  an  economic 
incentive  to  minimize  the  amoimt  of 
supplemental  gas  added  prior  to  the 
combustion  device.  Furthermore,  for 
most  streams,  it  would  also  result  in 
control  at  least  equivalent  to  the 
otherwise  applicable  percent  reduction 
requirements. 

Therefore,  we  are  proposing  two  sets 
of  parameter  levels  as  alternatives  to 
correcting  for  dilution  when 
supplemental  gases  are  used  in 
combustion  devices.  If  the  owner  or 
operator  complies  with  the  alternative 
standard  instead  of  a  percent  reduction 
requirement  of  95  percent  or  less  (e.g., 
for  storage  tanks  and  some  process 
vents),  the  owner  or  operator  would  be 
required  to  monitor  for  a  minimvmi 
residence  time  of  0.5  second  and  a 
minimum  combustion  chamber 
temperature  of  760°C.  These  values  are 
consistent  with  the  parameters  specified 
in  §  63.139(c)  of  the  HON  for  controlling 
emissions  vented  from  waste 
management  imits.  If  the  owner  or 
operator  complies  with  the  alternative 
standard  instead  of  a  percent  reduction 
requirement  of  98  percent  or  less,  the 
owner  or  operator  would  be  required  to 
monitor  for  a  minimum  residence  time 
of  0.75  second  and  a  minimum 
combustion  chamber  temperature  of 
816°C.  Based  on  a  considerable  amount 
of  data,  we  have  concluded  that 
properly  designed  and  operated 


incinerators  reduce  emissions  by  98 
percent  if  they  maintain  these  residence 
times  and  temperatures. 

After  completing  the  settlement 
agreement,  we  realized  that  the  agreed 
upon  language  contains  an  internal 
conflict.  Specifically,  the  phrase  "98 
percent  or  less"  overlaps  with  the 
phrase  "95  percent  or  less."  Since  there 
are  no  requirements  to  control  in  the 
range  greater  than  95  percent  taless 
than  98  percent,  we  believe  the  best  way 
to  resolve  the  conflict  is  to  change  "98 
percent  or  less"  to  "98  percent."  If  we 
receive  no  negative  comments  on  this 
approach,  we  will  make  the  change  in 
the  final  amendments. 

In  addition  to  the  above  change  in 
monitoring  for  combustion  devices,  we 
are  also  proposing  to  clarify  the 
monitoring  requirements  for  non- 
combustion  devices  that  are  used  to 
comply  with  the  alternative  standard. 
According  to  §  63.1366(b)(5),  if 
supplemental  gases  are  introduced 
before  the  control  device,  the  owner  or 
operator  must  correct  the  outlet 
concentration  as  specified  in 
§  63.1365(a)(7).  For  non-combustion 
devices,  this  means  evaluating  the 
supplemental  and  total  gas  flow  rates 
and  calculating  a  correction  factor  as 
specified  in  equation  8  of  subpart 
MMM,  but  the  nUe  does  not  clearly 
specify  when  this  evaluation  is  to  occur 
as  part  of  the  monitoring  effort.  To 
correct  this  oversight,  we  are  proposing 
to  add  a  requirement,  in 
§63.1366(b)(5)(ii)(B),  to  reevaluate  the 
flow  rates  and  the  correction  factor  each 
time  a  different  operating  scenario  is 
implemented  that  vents  to  the  subject 
control  device.  In  addition,  we  are 
proposing  that  the  initial  procedure 
used  to  evaluate  the  flow  rates  and  the 
resulting  correction  factor  be  included 
in  the  Notification  of  Compliance  Status 
report,  and  that  subsequent 
reevaluations  and  revised  correction 
factors  be  included  in  the  Periodic 
report  that  is  submitted  after  the  change 
in  the  operating  scenarios. 

13.  Definitions 

We  are  proposing  technical 
corrections  to  the  definitions  of 
"process  vent,"  "Group  1  wastewater 
stream,"  "recovery  device," 
"wastewater,"  and  "supplemental  gas." 

The  promulgated  rule,  defines  a 
"process  vent"  as  an  undiluted  and 
uncontrolled  emission  stream  that 
contains  at  least  20  ppmv  HAP.  We  are 
proposing  to  change  this  concentration 
cutoff  to  50  ppmv  to  be  consistent  with 
the  MACT  floor  analysis  and  the 
proposed  change  in  die  control  level  for 
the  alternative  standard  (see  section 
n.B.4  of  this  preamble). 
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In  the  promulgated  rule,  a 
maintenance  wastewater  stream  that 
contains  5.3  megagrams  (Mg)  of  HAP 
per  discharge  event  is  considered  to  be 
a  "Group  1  wastewater  stream."  We  did 
not  intend  to  require  an  evaluation  of  all 
HAP  in  the  determination  of  group 
sta^JS  for  maintenance  wastewater 
streams;  we  meant  the  same  HAP  that 
are  used  to  determine  the  group  status 
for  process  wastewater  streams. 
Therefore,  we  are  proposing  to  change 
the  definition  to  specify  that  a 
maintenance  wastewater  stream  is  a 
Group  1  wastewater  stream  if  it  contains 
5.3  Mg  of  compounds  in  Table  9  of 
subpart  G  of  part  63  per  discharge  event. 
We  are  proposing  an  identical  change  to 
correct  the  definition  of  "wastewater." 

The  definition  of  the  term  "recovery 
device"  in  the  promulgated  rule 
specifies  that  a  decanter  and  other 
equipment,  based  on  the  operating 
principle  of  gravity  separation,  may  be 
a  recovery  device  only  if  they  receive 
two-phase  liquid  streams.  To  address 
the  possibility  that  some  process 
streams  contain  more  than  two  liquid 
phases,  we  are  proposing  to  replace  the 
term  "two-phase"  with  the  term  "multi- 
phase." 

Finally,  to  be  consistent  with  the 
proposed  change  in  the  concentration 
cutoff  in  the  definition  of  "process 
vent,"  as  described  above,  we  are  also 
proposing  to  revise  the  concentration 
cutoff  in  the  definition  of 
"supplemental  gas." 

14.  References 

In  §63.1362(c)(2)(iv),  we  are 
proposing  to  replace  the  incorrect 
reference  to  paragraph  (k)  with  the 
correct  reference  to  paragraph  (j).  In 
§  63.1365(a)(2)  we  are  proposing  to 
replace  the  incorrect  reference  to 
§  63.1363(d)  with  the  correct  reference 
to  §63. 1362(d). 

C.  Other  Amendments  To  Correct  the 
Rule 

In  addition  to  the  proposed  changes  to 
address  issues  raised  by  petitioners,  we 
are  proposing  other  changes  to  clarify 
requirements,  correct  errors,  and  ensure 
that  the  rule  is  implemented  as 
intended. 

1.  Coal  Tar  Distillation 

We  are  proposing  to  exempt  coal  tar 
distillation  from  the  requirements  of 
subpart  MMM.  Based  on  recent 
discussions  with  the  industry,  we 
understand  that  one  or  more  of  the 
distillate  fractions  from  coal  tar 
distillation  is  often  used  to  produce 
creosote,  which  is  a  PAI.  The  proposed 
changes  described  below  to  the 
definition  of  "intermediate"  clarify  that 


the  distillate  fraction  would  be  an 
intermediate.  When  more  than  50 
percent  of  the  distillate  fi^ction  is  used 
in  the  production  of  creosote,  the 
distillate  is  also  an  integral 
intermediate.  Thus,  in  the  absence  of 
any  other  changes  to  the  rule,  coal  tar 
distillation  would  be  a  PAI  process  unit 
subject  to  the  rule.  Typically,  this  is  our 
intended  result  for  integral  intermediate 
processes  that  are  not  already  subject  to 
another  MACT  rule,  but  coal  tar 
distillation  is  different. 

The  Background  Information 
Document  for  the  HON  (40  CFR  part  63, 
subpart  G)  illustrates  a  hierarchy  of 
chemical  production  processes  (EPA- 
453/D-92-016a.  November  1992).  This 
hierarchy  is  based  on  a  listing  of 
chemicals  first  developed  in  an  October 
1983  EPA  report  tided  "Industrial 
Organic  Chemical  Use  Trees."  The  top 
level  of  the  hierarchy  consists  of 
petroleum  refineries,  natural  gas  plants, 
and  coal  tar  distillation  plants  which 
supply  the  basic  chemicals  used  as  raw 
materials  in  the  synthetic  organic 
chemical  manufacturing  industry. 
Below  this  level  are  high  volume 
intermediates  and  lower  volume 
finished  chemicals.  Production  of  many 
of  the  high  volimie  intermediates  (and 
some  finished  products)  is  subject  to  the 
HON.  Other  MACT  rules  cover 
production  primarily  of  lower  level 
chemicals  in  the  hierarchy.  The  soon  to 
be  proposed  MON,  however,  is 
specifically  intended  to  apply  to 
chemical  manufacturing  processes  at  all 
levels  in  the  hierarchy  that  are  not 
subject  to  any  other  MACT  rule. 
Therefore,  since  coal  tar  distillation  is  at 
the  top  of  the  hierarchy,  we  believe  that 
it  should  be  excluded  from  the 
requirements  of  the  PAI  rule  and  be 
subject  to  the  MON. 

2.  Intermediates 

The  promulgated  rule  defines  an 
intermediate  as  "an  organic  compound 
that  is  produced  by  chemical  reaction 
and  that  is  further  processed  or 
modified  in  one  or  more  additional 
chemical  reaction  steps  to  produce 
another  intermediate  or  a  PAI."  This 
definition  limits  intermediates  to  only 
those  compounds  that  are  produced  by 
chemical  synthesis.  At  the  time  this 
definition  was  written,  we  were 
considering  a  series  of  extractions  to  be 
a  single  process.  We  now  realize  that 
individual  extractions  in  the  series  may 
more  properly  be  considered  individual 
processes,  particularly  if  the  material 
that  does  not  ultimately  get  processed 
into  a  PAI  is  also  a  useful  intended 
product  (or  is  processed  into  one). 
Therefore,  we  are  proposing  to  revise 
the  definition  to  read  as  follows:  "an 


intermediate  means  an  organic  material 
that  is  further  processed  or  modified  to 
ultimately  produce  a  PAI." 
3.  Offsite  Discharge  of  Wastewater 
We  are  making  several  technical 
corrections  to  the  requirements 
specified  in  §  63.1362(d)(14)  because  the 
current  language  does  not  convey  our 
intent.  As  promulgated,  this  paragraph 
specifies  requirements  for  all 
wastewater  streams  that  are  sent  offsite 
for  biological  treatment.  Our  intent, 
however,  was  to  mirror  an  option  in 
S  63.1256(a)(5)(ii)(D)  of  die 
Pharmaceuticals  NESHAP  that  provides 
compliance  alternatives  to  suppression 
requirements. 

To  achieve  our  intent,  we  are 
proposing  five  changes  to 
§  63.1363(d)(14).  First,  we  are  proposing 
to  clarify  that  it  is  an  option  to  the 
otherwise  applicable  requirements. 
Second,  we  are  proposing  to  specify  that 
the  option  applies  only  to  Group  1 
wastewater  streams  (and  residuals 
removed  from  Group  1  wastewater 
streams),  except  that  it  also  applies  to 
Group  2  wastewater  streams  if  the 
offsite  treatment  facility  complies  with 
the  95  percent  mass  reduction  option. 
This  change  is  needed  to  be  consistent 
with  the  onsite  requirements  (i.e.,  Group 
2  wastewater  streams  are  not  subject  to 
management  and  treatment 
requirements  onsite,  except  when 
complying  with  the  95  percent  required 
mass  reduction  option).  Third,  the 
current  language  limits  the  option  to 
wastewater  discharged  only  to  offsite 
treatment.  We  are  proposing  to  specify 
that  the  option  also  applies  to 
wastewater  discharged  to  onsite 
treatment  not  owned  or  operated  by  the 
source.  This  change  would  make  the 
option  consistent  with  other  rules  (e.g., 
§  63.132(g)  of  the  HON  and 
§63.1256(a)(5)(ii)(D)  of  the 
Pharmaceuticals  NESHAP).  Fourth,  the 
current  language  specifies  that  the  5 
percent  emission  limitation  applies  to 
HAP  on  list  1  in  Table  36  to  subpart  G 
of  the  HON.  We  are  proposing  to  revise 
the  provision  to  require  the  5  percent 
demonstration  for  soluble  HAP  listed  in 
Table  3  to  subpart  GGG  because  these 
are  the  HAP  for  which  the  option  was 
developed.  Finally,  the  current  language 
mistakenly  applies  regardless  of  the 
HAP  in  the  wastewater  stream,  whereas 
the  option  in  subpart  GGG  is  limited  to 
wastewater  streams  (and  residuals)  that 
contain  less  than  50  ppmw  of  partially 
soluble  HAP.  This  limitation  is  critical 
because  the  option  is  expected  to 
achieve  control  equivalent  to  that 
achieved  by  complying  with  §  63.132(g) 
only  for  soluble  HAP.  To  correct  this 
oversight,  we  are  proposing  to  specify 
that  the  option  applies  only  to  Group  1 
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wastewater  (or  residuals  bom  Group  1 
streams)  that  contain  less  than  50  ppmw 
of  partially  soluble  HAP  (i.e..  the  HAP 
compounds  listed  in  Table  2  of  subpart 
GGG). 

4.  Requirements  for  Scrubber  Effluent 

Under  the  HON,  control  devices  are 
considered  to  be  part  of  the  chemical 
manufacturing  process  unit.  Therefore, 
effluent  from  a  scrubber  is  considered 
wastewater  if  it  is  discarded  and  meets 
the  flow  rate  and  HAP  concentration 
cutoffs  in  the  definition  of  wastewater. 
If  the  effluent  also  meets  the  definition 
of  a  Group  1  wastewater  stream,  it  is 
subject  to  the  wastewater  standards. 
This  approach  in  the  HON  ensures  that 
pollutants  removed  from  an^mission 
stream  are  destroyed  rather  than  simply 
transferred  between  media. 

In  subpart  MMM,  our  intent  was  to 
have  scrubber  effluent  be  subject  to  the 
same  requirements  as  in  the  HON. 
However,  because  we  did  not  include 
control  devices  in  the  definition  of  a 
PAI  process  imit,  the  rule  is  silent  on 
how  to  handle  scrubber  effluent.  To 
correct  this  oversight,  we  are  proposing 
to  revise  the  definition  of  wastewater  to 
include  effluent  from  a  scrubber  used  to 
control  emissions  from  a  PAI  process. 
We  decided  not  to  change  the  definition 
of  "PAI  process  unit"  to  include  control 
devices  because  we  do  not  want  control 
devices  to  be  included  in  reconstruction 
analyses.  If  a  PAI  process  unit  includes 
control  devices,  the  control  devices 
become  part  of  the  affected  source  and 
would  be  included  in  reconstruction 
analyses. 

5.  Engineering  Assessments 

To  comply  with  most  formats  of  the 
process  vent  standards,  §  63.1365(c)(1) 
requires  an  owner  or  operator  to 
determine  uncontrolled  emissions  in 
accordance  with  §63. 1365(c)(2).  This 
paragraph  requires  the  owner  or 
operator  to  estimate  emissions  from 
certain  batch  emission  episodes  by 
using  specified  equations  in  the  rule. 
For  other  types  of  emission  episodes, 
including  diose  from  continuous 
operations,  the  owner  or  operator  must 
estimate  emissions  by  conducting  an 
engineering  assessment.  A  variety  of 
techniques  may  be  used  in  an 
engineering  assessment,  including 
emissions  tests.  Typically,  all  data  and 
procedures  used  in  an  engineering 
assessment  must  be  included  in  the 
Precompliance  plan.  The  only  specified 
exception  to  this  reporting  reqvurement 
is  when  more  than  a  20  percent 
difference  exists  between  test  data  and 
emissions  calculated  using  the 
equations:  such  a  difference  suggests 


that  the  equations  are  not  applicable  for 
the  specific  application. 

We  believe  tne  language  used  in  the 
engineering  assessment  provisions  has 
two  shortcomings.  First,  the 
requirement  to  submit  test  results  as 
part  of  the  Precompliance  plan  was 
intended  to  apply  only  to  previously 
conducted  tests.  The  results  from  a  new 
test  also  may  be  used  to  determine 
imcontroUed  emissions  as  part  of  an 
engineering  assessment,  but  there  is  no 
need  to  submit  the  results  in  the 
Precompliance  plan  because  a 
notification  of  the  test  and  a  test  plan 
must  be  submitted  60  days  prior  to  the 
test  in  accordance  with  §  63.1368(m). 
Second,  because  emissions  from 
continuous  operations  are  constant  over 
time,  we  do  not  need  to  review  the 
results  from  a  previous  test  of 
continuous  operations  prior  to  the 
compliance  date.  Provided  the  test  was 
conducted  in  accordance  with  the  test 
methods  and  procedures  specified  in 
§  63.1365(b),  the  results  would  be 
acceptable  for  demonstrating 
uncontrolled  emission  levels.  Thus,  the 
results  could  be  submitted  in  the 
Notification  of  Compliance  Status  report 
rather  than  the  Precompliance  plan. 

To  clarify  these  points,  we  are 
proposing  to  revise 
§  63.1365(c)(2)(ii)(A).  The  revised 
paragraph  specifies  that,  for  vents  with 
variable  emission  stream  characteristics, 
engineering  assessments  that  are  based 
on  previous  tests  must  be  included  in 
the  Precompliance  plan,  except  as 
currentiy  specified  in  the  rule  for 
situations  where  tests  for  batch  emission 
episodes  differ  from  the  estimated 
emissions  by  more  than  20  percent. 
Engineering  assessments  based  on  new 
tests,  and  engineering  assessments  for 
vents  without  variable  emission  stream 
characteristics  (i.e.,  continuous 
operations)  based  on  previous  tests,  may 
be  submitted  in  the  Notification  of 
Compliance  Status  report. 

6.  Leak  Inspections  for  Closed-Vent 
Systems 

The  rule  requfres  leak  inspections  for 
closed-vent  systems  that  are  used  to 
convey  vent  streams  from  waste 
management  units  and  equipment  leaks. 
For  waste  management  units,  the 
applicable  requirements  are  specified  in 
§  63.148  of  the  HON  because  the 
provisions  in  that  section  are  referenced 
from  §§63.133  through  63.137,  and 
these  sections  are  referenced  irom 
§  63.1362(d).  For  equipment  leaks,  the 
applicable  reqmrements  are  specified  in 
§63.172  of  the  HON,  which  is 
referenced  from  §63. 1363(b)(3).  Closed- 
vent  systems  used  to  convey  emissions 
from  process  vents  and  storage  vessels 


are  subject  only  to  the  requirements  to 
prevent  flow  through  bypass  lines  that 
are  specified  in  §  63.1362(j). 

We  are  proposing  to  require  identical 
leak  inspections  for  all  closed-vent 
systems  that  convey  emissions  from 
process  vents,  storage  vessels,  or  waste 
managements  units.  The  proposed 
requirements  are  consistent  with  the 
requirements  in  §  63.148  (i.e.,  annual 
sensory  or  instrument  inspections, 
depending  on  the  type  of  closed-vent 
system  construction).  These 
requirements  are  needed  for  all  closed- 
vent  systems  to  ensure  that  the  required 
emission  reductions  are  being  achieved. 
Adding  these  requirements  will  also 
make  subpart  MMM  consistent  with 
other  MACT  rules,  which  may  reduce 
the  chance  of  inadvertent  compliance 
errors  at  facilities  subject  to  multiple 
MACT  rules.  However,  rather  than 
reference  §  63.148  from  subpart  MMM 
and  specify  all  of  the  exceptions  to 
subsequent  references,  we  have  decided 
to  incorporate  the  provisions  from 
§  63.148  in  the  applicable  sections  of 
subpart  MMM.  Inspection  requirements 
would  be  added  in  §  63.1366(h), 
recordkeeping  requirements  in 
§  63.1367(f).  and  reporting  requirements 
in  §63.1368(g)(2)(iii)  and  (xi).  In 
addition,  we  are  proposing  to  add  a 
statement  in  §63.1362(d)(16)  specifying 
the  applicable  provisions  in  subpart 
MMM  that  take  the  place  of  references 
to  §63.148  from  §§63.133  through 
63.137. 

7.  Wastewater  Test  Methods    • 

To  be  consistent  with  other  recent 
rules,  we  are  proposing  to  add  a 
provision  to  §63. 1365(b)(8)  that  would 
allow  an  owner  or  operator  to  analyze 
wastewater  using  Method  8260  or 
Method  8270  in  "Test  Methods  for 
Evaluating  SoUd  Waste,  Physical/ 
Chemical  Methods"  (EPA  Publication 
No.  SW-846,  Third  Edition,  September 
1986,  as  amended  by  Update  I, 
November  15, 1992). 

8.  Notification  of  Process  Changes 

Section  63.1368(h)(1)  specifies  that  a 
quarterly  report  is  required  whenever  a 
process  change  is  made.  Our  intent, 
both  in  this  rule  and  in  the 
Pharmaceutical  Production  NESHAP 
(subpart  GGG),  is  that  a  process  change 
means  the  startup  of  a  new  operating 
scenario.  Both  rules  require  the  owner 
or  operator  to  prepare  operating 
scenarios  that  describe  die  equipment, 
emissions,  controls,  and  monitoring  for 
each  process.  A  new  operating  scenario 
must  be  prepared  each  time  the  owner 
or  operator  makes  a  change  to  produce 
a  new  product.  A  new  operating 
scenario  must  also  be  prepared  for  any 
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change  to  an  existing  process  that  is  not 
within  the  scope  of  a  current  operating 
scenario.  Therefore,  to  clarify  the 
meaning  of  the  term  "process  change," 
we  are  proposing  to  add  a  statement  in 
§63. 1368(h)  specifying  that,  for 
reporting  purposes,  a  process  change 
means  the  startup  of  a  new  process.  We 
are  also  proposing  to  require  this 
notification  in  the  next  Periodic  report 
(i.e.,  the  Periodic  report  filed  following 
the  change)  rather  than  in  quarterly 
reports  because  we  believe  that  separate 
and  more  frequent  reporting  of  this 
information  is  an  unnecessary  burden. 

9.  Technical  Corrections 

We  are  proposing  niunerous  technical 
corrections  throughout  the  rule  to 
improve  consistency,  correct 
terminology  and  references,  and  clarify 
our  intent. 

a.  Definitions.  We  are  proposing  to 
revise  the  definition  of  "consumption" 
to  clarify  requirements  for  the  pollution 
prevention  alternative.  Currently,  the 
rule  specifies  that  compliance  with 
pollution  prevention  is  not  allowed  for 
HAP  generated  in  the  process  if  the  HAP 
are  not  part  of  the  production-indexed 
consumption  factor.  However,  the  rule 
does  not  explain  how  generated  HAP 
are  to  be  included  in  the  consumption 
factor.  In  the  preamble  to  the 
promulgated  rule  (64  FR  33576),  we 
indicated  our  intent  to  revise  the 
definition  of  "consumption"  to  consider 
quantities  of  HAP  that  are  generated  by 
the  process  as  well  as  those  that  are 
brought  into  the  process,  provided  the 
HAP  generated  in  the  process  are  the 
same  as  the  HAP  added  to  the  process. 
Due  to  an  oversight,  this  change  was  not 
made  in  the  promulgated  rule. 
Therefore,  we  are  proposing  to  make  the 
change  now. 

The  definition  of  "PAI  process  unit" 
states  that  formulation  of  pesticide 
products  is  not  considered  part  of  a  PAI 
process  unit.  To  clarify  the  rule,  we  are 
proposing  to  define  formulation  of 
pesticide  products  as  the  mixing, 
blending,  or  dilution  of  a  PAI  with  one 
or  more  other  PAI  or  inert  ingredients. 
These  are  operations  that  occur  after  a 
PAI  has  been  produced  and  purified. 
The  formulation  may  be  performed  by 
the  PAI  producer  or  by  others.  Implicit 
in  the  proposed  definition  is  our 
assumption  that  no  PAI  is  manufactured 
by  blending  another  PAI  with  other 
materials.  If  this  assimiption  is  false,  we 
would  reconsider  the  proposed 
definition.  Therefore,  we  are  requesting 
information  about  any  PAI  production 
process  that  consists  of  blending  one 
PAI  with  other  materials  to  produce 
another  PAI.  and  we  are  requesting  any 


suggestions  for  clarifying  the  definition 
of  formulation. 

We  are  proposing  minor  corrections  to 
several  additional  terms.  In  the 
definition  of  "Group  1  storage  vessel," 
we  are  proposing  editing  changes  to 
clarify  the  two  sets  of  cutoffs  for  storage 
vessels  at  new  affected  sources.  In  the 
definition  of  "process  vent."  we  are 
proposing  to  replace  the  incorrect 
reference  to  Method  1818  with  the 
correct  reference  to  Method  18.  In  the 
definition  of  "PAI  process  imit."  we  are 
proposing  to  replace  the  incorrect 
reference  to  §  63.1362(1)  with  the  correct 
reference  to  §63.1362(k). 

b.  Equipment  Leak  Requirements.  We 
are  proposing  numerous  changes  to 
clarify  and  correct  the  equipment  leak 
provisions  in§  63.1363.  Most  of  the 
changes  are  discussed  in  table  1  below. 
Changes  to  the  procedvu^s  for 
designating  equipment  as  imsafe-to- 
monitor.  difficult-to-monitor.  and 
inaccessible  in  §  63.1363(f)  are 
discussed  in  the  following  paragraphs 
because  they  are  too  extensive  to 
include  in  the  table.  The  proposed 
changes  are  intended  to  clarify  the 
requirements  and  make  them  consistent 
with  the  HON  and  other  rules. 

One  change  is  intended  to  address  a 
difference  in  terminology  between 
§  63.1363(f)  and  the  referenced 
requirements  in  §  63.172  of  the  HON  for 
closed-vent  systems.  According  to 
§  63.1363(f)(2)(i),  an  owner  or  operator 
may  designate  a  closed-vent  system  as 
unsafe-to-monitor  if  monitoring 
personnel  would  be  exposed  to  an 
immediate  danger  as  a  consequence  of 
complying  with  the  monitoring 
requirements  in  §63.1363(f)(l)(iii)  and, 
by  extension.  §  63.172.  This  provision 
may  cause  confusion  because,  strictly 
speaking.  §63.172  contains  inspection 
requirements,  not  monitoring 
requirements.  To  eliminate  this 
potential  confusion,  we  are  proposing  to 
revise  §63. 1363(f)(2)(i)  so  that  it  refers 
to  both  inspection  requirements  for 
closed-vent  systems  and  monitoring 
requirements  for  other  types  of 
equipment.  We  are  also  proposing  to 
make  a  similar  change  in 
§63.1363(f)(3)(i)  for  difficult-to-monitor 
equipment. 

Although  equipment  subject  to 
§  63.1363(0  is  exempt  from  the  standard 
monitoring  requirements,  monitoring  is 
still  required,  typically  on  a  less 
frequent  schedule.  The  rule  requires  the 
owner  or  operator  to  prepare  a  written 
plan  that  specifies  the  schedule  to  be 
followed.  The  rule  also  specifies  that 
unsafe-to-monitor  equipment  must  be 
monitored  no  more  frequently  than  the 
periodic  monitoring  schedide  otherwise 
applicable,  and  difficult-to-monitor 


equipment  must  be  monitored  at  least 
once  per  year.  We  are  proposing  to 
clarify  that  the  applicable  schedule  for 
unsafe-to-monitor  equipment  is  the  one 
that  applies  to  the  group  of  processes  in 
which  the  equipment  is  located.  The 
standard  monitoring  schedule  for  valves 
might  be  less  frequent  than  once  per 
year.  Therefore,  we  are  also  proposing  to 
allow  monitoring  of  difficult-to-monitor 
equipment  on  the  periodic  monitoring 
schedule  otherwise  applicable  to  the 
group  of  processes  in  which  the 
equipment  is  located.  To  determine 
these  schedules,  the  equipment  must  be 
assigned  to  a  group  of  processes; 
therefore,  we  are  proposing  to  add  a 
statement  requiring  all  equipment  to  be 
assigned  to  a  group  of  processes  (but  the 
equipment  need  not  all  be  assigned  to 
the  same  group  of  processes).  A  final 
proposed  change  to  the  monitoring 
schedule  provisions  is  to  specify  that 
monitoring  of  parts  of  closed-vent 
systems  that  are  designated  as  imsafe-to- 
monitor  be  no  more  frequent  than 
annually,  and  parts  of  closed-vent 
systems  that  are  difficult-to-monitor 
must  be  inspected  at  least  once  every  5 
years. 

Several  proposed  changes  address  the 
types  of  equipment  and  percentage  of 
equipment  that  may  be  designated  as 
unsafe-to-monitor,  difficult-to-monitor, 
or  inaccessible.  Currently,  any  type  of 
equipment  may  be  designated  in  any  of 
the  three  categories.  We  are  proposing  to 
specify  the  specific  types  of  equipment 
that  can  receive  each  designation.  For 
example,  only  connectors  can  be 
designated  as  inaccessible,  but 
connectors  cannot  be  designated  as 
difficult-to-monitor.  In  addition,  the 
rule  currently  specifies  that  no  more 
than  3  percent  of  each  type  of 
equipment  at  new  sources  may  be 
designated  as  difficult-to-monitor  or 
inaccessible.  We  are  proposing  to 
specify  that  the  restriction  for  difficidt- 
to-monitor  equipment  applies  only  to 
valves  and  that  the  restriction  for 
inaccessible  equipment  applies  only  to 
connectors.  Finally,  we  are  proposing  to 
delete  the  statements  that  specify  that 
any  equipment  at  an  existing  source 
may  be  designated  as  difficult-to- 
monitor  or  inaccessible.  These 
statements  are  unnecessary  because  one 
reaches  the  same  conclusion  when  the 
rule  is  silent  on  this  point. 

Two  proposed  changes  would  add 
provisions  that  were  inadvertently  left 
out  of  the  rule.  One  change  is  to  add  a 
criterion  for  designating  a  connector  as 
inaccessible.  The  other  change  is  to  add 
a  statement  specifying  that  inaccessible, 
ceramic,  and  ceramic-lined  connectors 
are  exempt  from  the  recordkeeping  and 
reporting  requirements  in  the  rule. 
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c.  Table  4  to  Subpart  MMM.  This  table 
specifies  control  requirements  for  items 
of  equipment  that  are  part  of  open 
systems  for  certain  liquid  streams 
within  PAI  process  imits.  We  are 
proposing  three  changes  to  make  the 
rule  internally  consistent,  clarify  our 
intent,  and  eliminate  overlapping 
reouirements. 

The  table  includes  nvunerous 
references  to  §  63.1256(h)(2)  of  subpart 
GGG.  We  are  proposing  to  replace  these 
references  with  references  to  §  63.139(c) 
of  the  HON  to  make  the  control 
requirements  for  the  items  of  equipment 
in  open  systems  consistent  with  the 
rtjquirements  specified  in  §  63.1362(d) 
for  equipment  used  to  manage  and  treat 
wastewater  streams. 


For  manholes,  we  are  proposing  to 
delete  the  option  to  vent  emissions  to  a 
fuel  gas  system.  This  option  should  not 
have  been  included  because  we  did  not 
include  requirements  specific  to  fuel  gas 
systems  anywhere  in  the  rule.  Our 
intent  is  that  fuel  gas  systems  are  a  form 
of  control  device,  and  the  requirements 
for  control  devices  apply. 

Finally,  we  are  proposing  to  change 
the  control  requirements  for  tanks  used 
to  manage  liquid  streams  in  open 
systems.  Table  4  currently  requires 
control  consistent  with  the  control 
required  for  wastewater  tanks  (i.e., 
installation  of  a  fixed  roof  and,  if  certain 
conditions  are  met,  vent  emissions  to  a 
control  device).  However,  because  the 
liquid  streams  managed  in  such  tanks 


are  also  process  streams,  the  tanks  are 
process  tanks.  A  vent  on  a  process  tank 
with  a  fixed  roof  is  also  subject  to  the 
requirements  for  process  vents.  To 
eliminate  this  overlap,  we  are  proposing 
to  replace  the  vent  stream  control 
requirements  in  Table  4  with  a 
statement  that  vents  on  these  tanks  are 
process  vents. 

d.  hiiscellaneous  Corrections.  We  are 
proposing  several  changes  throughout 
subpart  MMM  to  correct  referencing  and 
tjrpesetting  errors,  clarify  terminology, 
improve  consistency  within  subpart 
MMM  and  with  other  rules,  clarify         ' 
intent,  and  eliminate  overlapping 
requirements.  These  changes  are 
described  in  Table  1  in  this  preamble. 


Table  1  .—Technical  Corrections  to  Subpart  MMM 


Subpart  MMM 


§63.1362(b)(5)(ii) 


§63. 1362(b)(6) 
§63. 1362(d)    ... 
§63. 1362(d)(2) 

I 

§63.1 362(h)(3) 


§63.1363 


§63. 1363(a)(1) 


r 


§63.1363<a)(10)(ii)and(iil) 
§63.1363(b)(3)(iii)   


§63.1363(b)(3)(iv) 

§B3.1363(b)(3)(vi) 
§63.1363(c)(2)(l)   . 


Description  of  proposed  correction 


Paragraphs  (b)(5)(i)  through  (iii)  specify  the  required  HCI  and  chlorine  emission  reductions  for 
a  new  source.  The  requirements  differ  depending  on  the  uncontrolled  emissions  from  the 
process.  Currently,  paragraph  (ii)  applies  to  processes  with  emissions  "greater  than  or  equal 
to  6.8  Mg/yr  and  less  than  191  Mg/yr."  To  eliminate  both  an  overtap  between  paragraphs  (i) 
and  (M)  and  a  gap  between  paragraphs  (ii)  and  (iii),  we  are  proposing  to  change  paragraph 
(ii)  so  that  it  applies  to  processes  with  uncontrolled  emissions  "greater  than  6  8  Mg/yr  and 
less  than  or  equal  to  191  Mg/yr." 

We  are  proposing  to  delete  the  reference  to  paragraph  (b)(3)(iii)  because  there  is  no  such 
paragraph. 

We  are  proposing  to  require  compliance  with  §§63.132  through  63.147  instead  of  §§63.131 
through  63.147  because  §63.131  is  now  a  reserved  section. 

We  are  proposing  to  replace  the  reference  to  §§63.132  through  63  148  with  a  reference  to 
§§63.132  through  63.147  because  §63.148  is  not  part  of  the  wastewater  provisions.  This 
change  would  make  paragraph  (d)(2)  consistent  with  paragraph  (d)  introductory  text.  We  are 
also  proposing  to  delete  the  exception  specified  in  subparagraph  (d)(2)(v)  because  the  ref- 
erence is  not  applicable  for  wastewater  tanks. 

Because  of  the  proposed  change  to  a  concentratton  limit  of  50  ppmv  when  non-combustkjn 
devices  are  used  to  comply  with  the  alternative  standard  (see  section  II.B.5),  we  are  also 
proposing  to  specify  that  process  vents  and  storage  vessels  controlled  to  50  ppmv  may  not 
be  used  in  emissions  averaging. 

Throughout  §63.1363  we  have  used  the  temis  "group  of  process  units"  and  "group  of  proc- 
esses" interchangeably.  This  could  be  a  source  of  confusion  because  only  the  term  "group 
of  processes  ■  is  defined  in  the  rule  (in  §63.1363(b)).  Therefore,  we  are  proposing  to  replace 
every  use  of  the  term  "group  of  process  units"  with  the  term  "group  of  processes." 

We  are  proposing  to  edit  this  paragraph  to  clarify  that  the  closed-vent  systems  and  control  de- 
vices that  are  subject  to  §63.1363  are  only  those  closed-vent  systems  and  control  devices 
that  are  used  to  control  emissions  from  equipment  leaks. 

The  amended  HON  and  §63.1363(b)(3)(iii)  of  subpart  MMM  require  monitoring  outside  of  the 
regulariy  scheduled  periods  monitoring  only  as  an  option  in  §63.174(c)(1)(i)  for  connectors 
that  are  reconnected  after  being  opened.  Therefore,  we  are  proposing  to  replace  the  ref- 
erence to  §63. 174(e)  with  a  reference  to  §63.174(c)(1)(i). 

One  change  is  to  simplify  the  references  by  specifying  in  one  sentence  that  all  of  the  para- 
graphs in  §63. 174(b)(3)  do  not  apply  and  are  replaced  by  paragraphs  in  §63.1363(b)(3)(iii); 
all  of  the  monitoring  requirements  would  be  contained  within  §63.1363(b)(3)(iii).  A  second 
proposed  change  is  to  specify  that  the  monitoring  frequency  must  be  increased  to  once 
every  2  years  if  at  least  0.5  percent  but  less  than  1 .0  percent  of  the  connectors  monitored  in 
an  8-yr  monitoring  period  are  leaking;  the  proposed  change  is  consistent  with  the  require- 
ments for  4-yr  monitoring  periods.  A  third  proposed  change  is  to  clarify  that  §63. 174(h),  the 
requirements  for  inaccessible  connectors,  does  not  apply  and  that  the  owner  or  operator 
shall  instead  comply  with  §63. 1363(f). 

We  are  proposing  to  specify  in  §63.1363(b)(3)(iv)  that,  for  pumps,  the  phrase  at  the  fre- 
quencies specified  in  Table  1  of  this  subpart"  in  §63.178(c)(3)(iii)  shall  mean  "quarterty"  for 
the  purposes  of  subpart  MMM  (i.e.,  even  if  a  pump  is  operated  less  than  full-time,  it  must  be 
monitored  at  least  once  in  every  quarter  that  it  operates). 

To  clarify  the  requirements  for  PAI  owners  and  operators,  we  are  proposing  to  add  a  state- 
ment in  §63.1363(b)(3)(vi)  specifying  that  when  various  sections  in  subpart  H  reference 
other  sections  in  subpart  H,  the  references  shall  be  to  the  sections  as  modified  in  §63.1363. 

We  are  proposing  to  add  compliance  with  §63.178  to  the  list  of  exceptions  to  clarify  that  the 
quarterty  monitoring  is  not  required  if  the  owner  or  operator  complies  with  the  pressure  test- 
ing optk>n  of  the  alternative  means  of  emission  limitation  in  §63.178. 
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Table  1.— Technical  Corrections  to  Subpart  MMM— Continued 


Subpart  MMM 


§63.1363<c)(2)(iii)  and  (c)(5)(iv) 


§63.1363<c)(4)(ii) 


§63.1363(c)(3)(i)  and  (c)(5)(vi) 


§63. 1363(c)(6) 


§63.1363(e)(7)(iii) 


§63. 1363(e)(9) 


§63.1363(g)(2)(vi) 


§63. 1365(a)(2) 

§63.1365(b)(11)(iii)(A)  

§63.1365(c)(2)(i)(C) 

§63.1365(c)(2)(i)(D)(4)(/) 

§63.1365(c)(2)(i)(D)(4)(>«) 
§63.1365(c)(2)(i)(E)(3)  ... 

§63.1365(c)(2)(i)(E)(4)  ... 
§63.1365(c)(2)(i)(F)  

§63.1365(d)(3)(ii) 

§63.1365(9)  

§63.1 367(a)(3) 


Description  of  proposed  correction 


We  are  proposing  to  revise  both  paragraphs  to  specify  that  if  there  are  visual  indications  of  liq- 
uids dripping  during  a  weekly  visual  inspection,  then  you  must  either  monitor  using  EPA 
Method  21  or  eliminate  the  visual  indication  of  liquids  dripping.  These  changes  also  would 
make  the  paragraphs  consistent  with  the  Consolidated  Federal  Air  Rule  (CAR)  (40  CFR 
65.107,  subpart  F) 

We  are  proposing  to  revise  the  paragraph  to  specify  that  quarterly  monitoring  may  be  rein- 
stated after  the  1-year  rolling  average  again  indicates  that  leaking  pumps  constitute  less 
than  10  percent  of  ttie  pumps  in  a  group  of  processes  (or  fewer  than  3  pumps  in  a  group  of 
processes  with  fewer  than  30  pumps). 

We  are  proposing  to  specify  the  leak  repair  requirements  only  once,  in  paragraph  (c)(3).  We 
are  also  proposing  editorial  changes  to  specify  that  when  a  leak  is  detected,  it  must  be  re- 
paired as  specified  in  paragraph  (c)(3). 

This  paragraph  specifies  that  pumps  and  agitators  without  an  extemally  actuated  shaft  pene- 
trating ttie  pump  or  agitator  housing  are  exempt  from  all  of  the  monitoring  and  repair  provi- 
sions except  for  the  visual  inspectwns.  We  are  proposing  to  delete  this  exception  because 
such  pumps  and  agitators  have  no  seals  to  inspect  for  leaks. 

We  are  proposing  to  add  a  statement  to  clarify  that  the  monitoring  required  by  this  paragraph 
is  in  addition  to  the  monitoring  required  to  satisfy  the  definitions  of  "repaired"  and  "first  at- 
tempt at  repair."  In  addition,  we  are  proposing  to  add  subparagraphs  that  specify  how  to 
conduct  the  monitoring,  that  regularty  scheduled  periodic  monitoring  may  be  used  to  satisfy 
this  requirement,  and  procedures  to  follow  to  determine  if  the  valve  must  be  counted  as 
leaking  tor  purposes  of  cateulating  the  percent  leakers.  This  language  was  inadvertently  left 
out  of  the  mie  published  on  June  23,  1999;  including  it  would  make  this  mle  consistent  with 
the  HON  and  the  CAR  (40  CFR  63.168(f)  and  40  CFR  65.106(d),  respectively). 

This  paragraph  specifies  that  monthly  monitoring  Is  not  required  if  a  facility  has  fewer  than  250 
valves.  Instead,  monitoring  is  required  quarterty,  or  less  frequently  if  the  percent  leaking 
valves  are  below  specified  limits.  However,  the  only  less  frequent  options  that  are  actually 
specified  are  the  semiannual  and  biennial  options;  we  inadvertently  neglected  to  include  the 
annual  option.  Therefore,  we  are  proposing  to  correct  this  oversight. 

We  are  proposing  to  delete  the  requirement  to  maintain  a  list  of  equipment  that  is  designated 
as  inaccessible  so  that  this  paragraph  is  consistent  with  one  of  the  proposed  changes  to 
§63. 1363(f);  and  to  delete  the  requirement  to  maintain  a  list  of  equipment  for  which  the 
owner  or  operator  invokes  the  delay  of  repair  provisions  when  repair  personnel  would  be  ex- 
posed to  an  immediate  danger  if  attempting  to  repair  without  a  process  shutdown.  This  re- 
quirement is  unnecessary  because  it  is  redundant  with  the  requirement  in  §  63. 1 363(g)(4)(v) 
to  record  the  reason  for  any  delay  of  repair. 

As  a  result  of  the  proposed  change  to  the  standards,  compliance  based  on  total  organk:  HAP 
would  no  longer  be  limited  to  the  percent  reduction  format.  Therefore,  we  are  proposing  to 
delete  the  reference  to  the  "percent  reduction  format"  from  the  third  sentence  in  this  para- 
graph. Our  second  proposed  change  is  to  replace  the  incorrect  reference  to  §63.1 363(d) 
with  the  correct  reference  to  §63. 1362(d). 

We  are  proposing  to  replace  the  incorrect  reference  to  paragraph  (b)(1)(i)(B)  with  the  con-ect 
reference  to  paragraph  (b)(11)(l)(B). 

We  are  proposing  to  correct  the  definitions  for  the  terms  "Pj"  and  "m"  that  are  used  in  Equa- 
tion 10  by  replacing  the  phrase  "condensable  VOC  compounds"  with  the  phrase  "conden- 
sable compounds." 

We  are  proposing  to  correct  Equation  15  by  replacing  the  terms  "P,.  i"  and  "P,.  2"  with  the 
tenms  "P,  1"  and  "P,.  ;. '  We  are  also  proposing  to  correct  the  definition  of  the  term  "m"  by 
specifying  that  it  counts  the  number  of  HAP  compounds  in  the  emission  stream,  not  the 
number  of  condensable  VbC. 

In  the  list  of  definitions  of  terms  for  Equatkxi  17,  we  are  proposing  to  con«ct  a  typographical 
error;  the  term  "hap.i"  should  read  "nHAP.i-" 

We  are  proposing  to  replace  the  upper  case  mole  fraction  temns  with  lower  case  terms;  to  de- 
fine the  mole  fraction  term  as  the  liquid  phase  mole  fraction,  not  the  mole  fraction  in  the 
emission  stream;  and  we  are  proposing  to  replace  the  phrase  "condensable  VOC"  with  the 
phrase  "condensable  compound"  in  ttie  definitrons  of  the  temrts  "P,.,"  "x„ '  and  "m." 

We  are  proposing  to  move  the  Equation  23  to  its  proper  kx:ation  before  the  definitions  list. 

We  are  proposing  to  correct  Equation  26  by  replacing  the  term  "MW^"  with  the  term  "MWhap" 
to  be  consistent  with  the  temn  in  ttie  list  of  definitions  of  temis.  We  are  also  proposing  to 
correct  the  definitions  of  5the  terms  "P,"  and  "m"  by  replacing  the  phrase  "condensable 
VOC"  with  the  phrase  "condensable  compounds." 

This  paragraph  specifies  that  initial  compliance  for  storage  vessels  equipped  with  floating  roofs 
is  demonstrated  by  complying  with  procedures  specified  in  §63.120,  except  as  specified  in 
§63.1362(d)(2)(i),  (iv),  and  (v).  Because  we  are  proposing  to  delele  one  of  ttie  referenced 
paragraphs  (see  discussion  eariier  in  this  table),  we  are  proposing  to  state  the  exceptions  in 
subparagraphs  to  this  paragraph. 

We  are  proposing  to  replace  several  incon-ect  references  to  §63. 1362(h)  and  (i)  with  the  cor- 
rect reference  to  §63. 1362(g). 

We  are  proposing  to  replace  the  incorrect  reference  to  paragraph  (b)(3)(i)  with  the  conect  ref- 
erence to  paragraph  (a)(3)(i). 
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TABLE  1.— Technical  Corrections  to  Subpart  MMM— Continued 


Subpart  MMM 
§63.1367(a)(3)(i)    

§63. 1367(b)(4)    

§63. 1367(b)(7)   

§63.1367(b)(10)   


§63.1367(b)(11)   ... 

§63. 1368(e)(4)   

§63. 1368(g)(1)   

I 

§63.1368(g)(2)(xil) 


§63.1368(m)    

Table  1  to  subpart 


MMM 


Description  of  proposed  con'ectton 


We  are  proposing  to  clarify  that  the  owner  or  operator  must  record  ttie  occunence  and  dura- 
tion of  each  malfunctton  of  process  operations,  consistent  with  the  requirements  in 
§63.6(e)(3)(iii)  of  the  General  Provisions  to  40  CFR  part  63. 

We  are  proposing  to  specify  that  ttie  records  must  be  updated  daily  to  be  consistent  witti  the 
monitoring  requirements  specified  in  §63. 1366(c). 

We  are  proposing  to  revise  this  paragraph  to  require  a  kig  or  schedule  of  operating  scenarios 
that  is  updated  daily  or,  at  a  minimum,  each  time  a  different  operating  scenario  takes  effect. 

Table  1  in  the  rule  specifies  that  §63. 10(b)(2)  does  not  apply  to  subpart  MMM  because  we 
have  specified  applicable  records  in  §63.1367.  One  of  ttie  requirements  in  §63  10(b)(2)  is 
to  record  all  maintenance  performed  on  ttie  air  pollutwn  control  equiprrient.  We  neglected  to 
include  this  requirement  in  §63.1367,  but  these  are  important  records  ttiat  we  should  have 
required.  Therefore,  we  are  proposing  to  add  this  paragraph  requiring  records  of  this  infor- 
mation. 

We  are  proposing  to  add  this  paragraph  requiring  records  of  ttie  results  of  each  inspection  and 
seal  gap  measurement  in  accordance  with  §63. 123(c)  through  (e).  This  change  would  make 
the  recordkeeping  requirements  consistent  with  the  HON  and  numerous  other  rules. 

We  are  proposing  to  replace  the  incorrect  reference  to  §63.1362(i)  with  the  conect  reference 
to  §63.1362(g).  We  are  also  proposing  to  replace  the  incorrect  reference  to  §63. 1365(g)(3) 
with  the  conect  reference  to  §  63. 1 365(g)(1 ). 

We  are  proposing  to  clarify  that  ttie  first  report  is  due  no  later  than  240  days  after  ttie  Notifka- 
tion  of  Compliance  Status  report  is  due,  and  that  subsequent  reports  are  due  no  later  ttian 
60  days  after  the  end  of  the  applcable  reporting  period. 

We  are  proposing  to  add  this  paragraph  that  requires  reporting  consistent  with  §63. 122(d) 
through  (f)  of  the  HON.  The  referenced  paragraphs  require  that  the  results  of  inspections 
that  detected  a  failure,  or  seal  gap  measurements  that  exceed  required  limits,  be  submitted 
in  Periodk:  reports. 

We  are  proposing  to  replace  the  incon-ect  reference  to  §63.1365(b)(10)(ii)  with  the  correct  ref- 
erence to  §63.1365(b)(11)(iii). 

Table  1  to  subpart  MMM  currentty  specifies  that  §63.9(j)  does  not  apply  for  changes  related  to 
compliance  for  equipment  leaks.  We  are  proposing  to  specify  ttiat  §63.9(j)  does  not  apply  at 
all  for  the  purposes  of  subpart  MMM  because  §63. 1368(h)  specifies  procedures  for  notifica- 
tton  of  changes.  


m.  What  Are  the  Administrative 
Requirements  for  the  Proposed 
.  Amendments? 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  resuh  in 
a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  govenunents  or 
communities; 

(2)  Oeate  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3J  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  these 
proposed  amendments  do  not  constitute 
a  "significant  regulatory  action"  imder 
the  terms  of  Executive  Order  12866. 
Consequently,  this  action  was  not 
subject  to  OMB  review. 

B.  Executive  Order  13132,  Federalism 

• 

Executive  Order  13132  (64  FR  43255, 
August  10,  1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

Today's  proposed  amendments  do  not 
have  federalism  implications.  They  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenmient  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 


levels  of  government,  as  specified  in 
Executive  Order  13132,  because  State 
and  local  govenunents  do  not  own  or 
operate  any  sources  that  would  be 
subject  to  this  rule.  Thus,  Executive 
Order  13132  does  not  apply  to  today's 
action. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  poUcy  to 
promote  communications  between  EPA 
and  State  and  local  govenunents.  EPA 
specifically  solicits  comment  on  these 
proposed  amendments  from  State  and 
local  officials. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Ciovemments"  (65  FR 
67249,  November  9,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

The  final  rule  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175.  Thus,  Executive  Order 
13175  does  not  apply  to  the  proposed 
rule  amendments. 
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D.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  Today's 
■  proposed  amendments  are  not  subject  to 
Executive  Order  13045  because  they  are 
based  on  technology  performance,  not 
health  or  safety  risks.  Furthermore,  the 
final  rule  has  been  determined  not  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federsd  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least-costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost  effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 


any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  today's 
proposed  amendments  do  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  millicn  or  more 
for  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  the  private  sector  in 
any  1  year.  For  existing  sources,  the 
total  annual  cost  of  the  Pesticide  Active 
Ingredient  Production  NESHAP  has 
been  estimated  to  be  approximately 
$39.4  million  (64  FR  33559,  June  23, 
1999).  Today's  proposed  amendments 
do  not  add  new  requirements  that 
would  increase  this  cost.  Thus,  today's 
proposed  amendments  are  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA.  In  addition,  EPA  has 
determined  that  these  proposed 
amendments  contain  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  they  contain  no  requirements 
that  apply  to  such  governments  or 
impose  obligations  upon  them. 
Therefore,  today's  proposed 
amendments  are  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

F.  Regulatory  Flexibility  Act  (RFA),  As 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  amendments  on 
small  entities,  a  small  entity  is  defined 
as:  (1)  A  small  business  in  the  North 
American  Industrial  Classification 
System  (NAICS)  code  325320  that  has 
up  to  500  employees;  (2)  a  small 
business  in  NAICS  code  325199  that  has 
up  to  1,000  employees;  (3)  a  small 


governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (4) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed 
amendments  on  small  entities,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  EPA  has  determined  that  none  of 
the  small  entities  will  experience  a 
significant  impact  because  the  proposed 
amendments  impose  no  additional 
regulatory  requirements  on  owners  or 
operators  of  affected  sources. 

Although  these  proposed 
amendments  will  not  have  a  significant 
economic  impact,  EPA  nonetheless  has 
tried  to  reduce  the  impact  of  the 
proposed  amendments  on  small  entities. 
Many  of  the  proposed  amendments 
define  optional  means  of  compliance. 
For  example,  vapor  balancing  was 
added  as  an  optional  means  of 
compliance  for  storage  tanks, 
compliance  may  be  demonstrated  for 
either  TOC  or  total  organic  HAP  rather 
than  only  TOC,  monitoring  of 
combustion  device  operating  parameters 
would  be  allowed  under  the  aJtemative 
standard  as  an  option  to  correcting  to  3 
percent  oxygen,  and  we  have  specified 
additional  EPA  test  methods  that  may 
be  used  to  analyze  wastewater  without 
performing  the  validation  procedures 
specified  in  Method  301  of  Appendix  A 
to  40  CFR  part  63.  We  also  are 
proposing  to  add  a  provision  that  would 
allow  an  owner  or  operator  to  request  an 
extension  to  the  specified  period  of 
planned  routine  maintenance  of  control 
devices  for  storage  vessels  during  which 
the  owner  or  operator  is  exempt  fitim 
the  standards.  The  proposed 
amendments  also  simplify  the  initial 
compliance  demonstration  requirements 
and  recordkeeping  requirements  for 
processes  that  are  controlled  by  a 
dedicated  control  device.  We  continue 
to  be  interested  in  the  potential  impacts 
of  the  proposed  amendments  on  small 
entities  and  welcome  comments  on 
issues  related  to  such  impacts. 

G.  Paperwork  Reduction  Act 

The  0MB  has  approved  the 
information  collection  requirements 
contained  in  the  1,999  NESHAP  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
and  has  assigned  OMB  control  number 
2060-0370.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1807.01),  and 
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a  copy  may  be  obtained  from  Sandy 
Farmer  by  mail  at  U.  S.  EPA.  Office  of 
Envirorunental  Information,  Collection 
Strategies  Division  (2822).  1200 
Pramsylvania  Avenue.  NW,  Washington. 
DC  20460.  by  email  at 
farmer.sandy@epa.gov,  or  by  calling 
(202) 260-2740. 

Today's  proposed  amendments  to  the 
NESHAP  will  have  no  net  impact  on  the 
information  collection  biuden  estimates 
made  previously.  An  oversight  has  been 
corrected  by  adding  recordkeeping  and 
reporting  requirements  for  add-on 
control  devices  for  storage  tanks 
equipped  with  floating  roofs.  The 
promulgated  rule  only  included 
recordkeeping  and  reporting 
requirements  for  add-on  control  devices 
for  storage  tanks  even  though  add-on 
control  devices  and  floating  roofs  were 
considered  in  the  cost  impacts  and 
burden  estimates.  Also,  the  proposed 
amendments  clarify  the  intent  of  several 
provisions  in  the  1999  NESHAP  and 
correct  inadvertent  omissions  and  minor 
drafting  errors  in  the  1999  NESHAP. 
Therefore,  the  ICR  has  not  been  revised. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1 995 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  §  12(d) 
(15  U.S.C.  272  note),  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities,  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  flie  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

During  the  rulemaking,  EPA  searched 
for  voluntary  consensus  standards  that 
might  be  applicable.  The  search 
identified  22  voluntary  consensus 
standards  that  appeared  to  have  possible 
use  in  lieu  of  EPA  standard  reference 
methods  in  the  rule,  but  after  review, 
none  were  considered  practical 
alternatives  to  the  specified  EPA 
methods.  An  assessment  of  these 
voluntary  consensus  standards  is 
presented  in  the  preamble  to  the  1999 
NESHAP  (64  FR  33588,  June  23, 1999). 
Today's  proposed  amendments  specify 
additional  EPA  methods  that  may  be 
used  to  determine  the  concentration  of 
HAP  in  wastewater  samples  without 
conducting  the  validation  procedures 
specified  in  §  63.144,  but  no  additional 


voluntary  consensus  standards  have 
been  identified.  The  EPA  welcomes 
conmients  on  this  aspect  of  these 
proposed  amendments  and.  specifically, 
invites  the  public  to  identify  potentially 
applicable  voluntary  consensus 
standards  and  to  explain  why  such 
standards  should  be  used  in  this  rule. 

/.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211  (66  FR  28355.  May  22, 
2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  63 

Envirorunental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances,  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  20,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

Subpart  MMM— National  Emission 
Standards  for  Pesticide  Active 
ingredient  Production 

2.  Section  63.1360  is  amended  by: 

a.  Revising  paragraph  (b)  introductory 
text; 

b.  Revising  paragraph  (b)(2); 

c.  Revising  paragraph  (d)(3); 

d.  Redesignating  paragraph  (d)(4)  as 
paragraph  (d)(5)  and  adding  a  new 
paragraph  (d)(4); 

e.  Revising  paragraph  (f)  introductory 
text; 

f.  Revising  paragraphs  (f)(2)  through 
(4)  and  adding  paragraph  (f)(5); 

g.  Revising  paragraph  (h);  and 
h.  Rievising  paragraph  (i)(l). 

The  revisions  and  additions  read  as 
follows: 

§63.1360.  Applicability. 

***** 

(b)  New  source  applicability.  A  new 
affected  soiuce  subject  to  this  subpart 
and  to  which  the  requirements  for  new 


sources  apply  is  defined  according  to 
the  criteria  in  paragraph  (b)(1)  or  (2)  of 
this  section. 
***** 

(2)  Any  dedicated  PAI  process  unit 
that  meets  the  criteria  specified  in 
paragraphs  (b)(2)(i)  and  (ii)  of  this 
section. 

(i)  For  which  construction,  as  defined 
in  §  63.1361,  conmienced  after 
November  10.  1997,  or  reconstruction 
conmienced  after  (DATE  OF 
PUBUCATION  OF  THE  FINAL  RULE 
IN  THE  Federal  Register]. 

(ii)  That  has  the  potential  to  emit  10 
tons/yr  of  any  one  HAP  or  25  tons/yr  of 
combined  HAP. 
***** 

(d)*  *  * 

(3)  Production  of  ethylene; 

(4)  Coal  tar  distillation;  and 

***** 

(f)  Storage  vessel  applicability 
determination.  An  owner  or  operator 
shall  follow  the  procedures  specified  in 
paragraphs  (f)(1)  through  (5)  of  this 
section  to  determine  whether  a  storage 
vessel  is  part  of  the  affected  source  to 
which  this  subpart  applies. 
***** 

(2)  Unless  otherwise  excluded  under 
paragraph  (f)(1)  of  this  section,  the 
storage  vessel  is  part  of  a  PAI  process 
unit  if  either  the  input  to  the  vessel  trom 
the  PAI  process  unit  is  greater  than  or 
equal  to  the  input  fit)m  any  other  PAI 

or  non-PAl  process  imit.  or  the  output 
from  the  vessel  to  the  PAI  process  unit 
is  greater  than  or  equal  to  the  output  to 
any  other  PAI  or  non-PAI  process  unit. 
If  the  greatest  input  to  and/or  output 
bom.  a  shared  storage  vessel  is  the  same 
for  two  or  more  process  imits.  including 
one  or  more  PAI  proc^  imits,  the 
owner  or  operator  must  assign  the 
storage  vessel  to  any  one  of  the  PAI 
process  vmits  that  meet  this  condition. 

(3)  Unless  otherwise  excluded  under 
paragraph  (f)(1)  of  this  section,  where  a 
storage  vessel  is  located  in  a  tank  farm 
(including  a  marine  tank  farm),  the 
applicabiUfy  of  this  subpart  shall  be 
determined  according  to  the  provisions 
in  paragraphs  (f)(3)(i)  through  (iii)  of 
this  section. 

(i)  The  storage  vessel  in  the  tank  farm 
is  not  subject  to  the  provisions  of  this 
subpart  if  the  greatest  input  to  or  output 
from  the  storage  vessel  is  for  a  non-PAI 
process  unit.  The  input  and  output  shall 
be  determined  among  only  those 
process  units  that  share  the  storage 
vessel  and  that  do  not  have  an 
intervening  storage  vessel  for  that 
product  (or  raw  material,  as 
appropriate). 

(ii)  Except  for  storage  vessels  in  a  tank 
farm  excluded  in  accordance  with 
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paragraph  (0(3)(i).  applicability  of  this 
subpart  shall  be  determined  according 
to  the  provisions  in  paragraphs 
(0(3){ii)(A)  through  (C)  of  this  section. 

(A)  Except  as  specified  in  paragraph 
(f)(3)(ii)(C)  of  this  section,  this  subpart 
does  not  apply  to  the  storage  vessel  in 

a  tank  farm  if  each  PAI  process  unit  that 
receives  material  from  or  sends  material 
to  the  storage  vessel  has  an  intervening 
storage  vessel  for  that  material. 

(B)  Except  as  specified  in  paragraph 
(f)(3)(ii)(C)  of  this  section,  a  storage 
vessel  in  a  tank  farm  shall  be  assigned 
to  the  PAI  process  unit  that  receives  the 
greatest  amount  of  material  from  or 
sends  the  greatest  amount  of  material  to 
the  storage  vessel  and  does  not  have  an 
intervening  storage  vessel.  If  two  or 
more  PAI  process  units  have  the  same 
input  to  or  output  bom  the  storage 
vessel  in  the  tank  farm,  then  the  storage 
vessel  in  the  tank  farm  may  be  assigned 
to  any  one  of  the  PAI  process  units  that 
meet  this  condition. 

(C)  As  an  alternative  to  the 
requirements  specified  in  paragraphs 
(f)(3)(ii)(A)  and  (B)  of  this  section,  even 
if  an  intervening  storage  vessel  is 
present,  an  owner  or  operator  may  elect 
to  assign  a  storage  vessel  in  a  tank  farm 
to  the  PAI  process  unit  that  sends  the 
most  material  to  or  receives  the  most 
material  frdm  the  storage  vessel.  If  two 
or  more  PAI  process  units  have  the  same 
input  to  or  output  from  the  storage 
vessel  in  the  tank  farm,  then  the  storage 
vessel  in  the  tank  farm  may  be  assigned 
to  any  one  of  the  PAI  process  units  that 
meet  this  condition. 

(iii)  With  respect  to  a  process  unit,  an 
intervening  storage  vessel  means  a 
storage  vessel  connected  by  hard-piping 
to  the  process  unit  and  to  the  storage 
vessel  in  the  tank  form  so  that  the 
product  or  raw  material  entering  or 
leaving  the  process  flows  into  (or  ft-om) 
the  intervening  storage  vessel  and  does 
not  flow  directly  into  (or  from)  the 
storage  vessel  in  the  tank  farm. 

(4)  If  use  varies  from  year  to  year,  then 
use  for  the  piirposes  of  this  subpart  for 
existing  sources  shall  be  based  on  the 
utilization  that  occurred  during  the  year 
preceding  Jime  23,  1999  or,  if  the 
storage  vessel  was  not  in  operation 
during  that  year,  the  use  shall  be  based 
on  the  expected  use  in  the  5  years  after 
startup.  This  determination  shall  be 
reported  as  part  of  an  operating  permit 
application  or  as  otherwise  specified  by 
the  permitting  authority. 

(5)  If  the  storage  vessel  begins 
receiving  material  from  (or  sending 
material  to)  another  process  unit,  or 
ceasing  to  receive  material  from  (or  send 
material  to)  a  PAI  process  unit,  or  if 
there  is  a  significant  change  in  the  use 
of  the  storage  vessel,  the  owner  or 


operator  shall  reevaluate  the  ownership 
determination  for  the  storage  vessel. 

*        •        *        *        • 

(h)  Applicability  of  process  units 
included  in  a  process  unit  group.  An 
owner  or  operator  may  elect  to  develop 
process  unit  groups  in  accordance  with 
paragraph  (h)(1)  of  this  section.  For  the 
PAI  process  units  in  these  process  unit 
groups,  the  owner  or  operator  may 
comply  with  the  provisions  in 
overlapping  MACT  standards,  as 
specified  in  paragraphs  (h)(2)  through 
(4)  of  this  section,  as  an  alternative 
means  of  demonstrating  compliance 
with  the  provisions  of  this  subpart. 

(1)  Develop,  revise,  and  document 
changes  in  a  process  unit  group  in 
accordance  with  the  procedures 
specified  in  paragraphs  (h)(l)(i)  through 
(vi)  of  this  section. 

(i)  Initially,  identify  a  non-dedicated 
PAI  process  unit  that  is  operating  on 
December  23,  2003  or  a  date  after 
December  23,  2003,  and  identify  all 
processing  equipment  that  is  part  of  this 
PAI  process  unit,  based  on  descriptions 
in  operating  scenarios. 

(ii)  Add  to  the  group  any  other  non- 
dedicated  PAI  and  non-dedicated  non- 
PAI  process  units  expected  to  be 
operated  in  the  5  years  after  the  date 
specified  in  paragraph  (h)(l)(i)  of  this 
section,  provided  they  satisfy  the 
criteria  specified  in  paragraphs 
(h){l)(ii)(A)  through  (C)  of  this  section. 
Also  identify  all  of  the  processing 
equipment  used  for  each  process  unit 
based  on  information  from  operating 
scenarios  and  other  applicable 
documentation. 

(A)  Each  PAI  process  unit  that  is 
added  to  a  group  must  have  some 
processing  equipment  that  is  part  of  one 
or  more  PAI  process  imits  that  are 
already  in  the  process  unit  group. 

(B)  Each  non-PAI  process  unit  that  is 
added  to  a  group  must  have  some 
processing  equipment  that  is  also  part  of 
one  or  more  of  Ae  PAI  process  units  in 
the  group. 

(C)  No  process  unit  may  be  part  of 
more  than  one  process  unit  group. 

(iii)  The  initial  process  unit  group 
consists  of  all  of  the  processing 
equipment  for  the  process  units 
identified  in  paragraphs  (h)(l)(i)  and  (ii) 
of  this  section. 

(iv)  If  compliance  is  to  be 
demonstrated  in  accordance  with 
paragraph  (h)(3)  of  this  section, 
determine  the  primary  product  of  the 
process  unit  group  according  to  the 
procedures  specified  in  paragraphs 
{h)(l)(iv)(A)  through  (C)  of  this  section. 

(A)  The  primary  product  is  the  type 
of  product  (e.g.,  PAI,  pharmaceutical 
product,  thermoplastic  resin,  etc.)  that  is 


expected  to  be  produced  for  the  greatest 
operating  time  in  the  5-year  period 
specified  in  paragraph  (h)(l)(i)  of  this 
section. 

(B)  If  the  process  imit  group  produces 
multiple  products  equally  based  on 
operating  time,  then  the  primary 
product  is  the  product  with  the  greatest 
production  on  a  mass  basis  over  the  5- 
year  period  specified  in  paragraph 
{h)(l)(i)  of  this  section. 

(C)  The  primary  product  of  the  group 
must  be  redetermined  if  the  owner  or 
operator  does  not  intend  to  make  that 
product  in  the  futxxre  or  if  it  has  not 
been  made  for  5  years.  The  results  of  the 
redetermination  must  be  recorded  as 
specified  in  §  63.1367(b')  and  reported  in 
a  Periodic  report  no  later  than  the  report 
covering  the  period  for  the  end  of  the 
5th  year  as  specified  in  §  63.1368(g)(2). 
If  the  primary  product  changes,  the 
owner  or  operator  must  either 
demonstrate  compliance  with  the 
applicable  subpart  as  specified  in 
paragraph  (h)(3)  of  this  section  or 
demonstrate  compliance  with  the 
provisions  of  this  subpart  MMM. 

(v)  Add  process  units  developed  in 
the  future  in  accordance  with  the 
conditions  specified  in  paragraphs 
(h)(l)(ii){A)  through  (C)  of  this  section. 

(vi)  Maintain  records  of  changes  in 
the  process  units  in  each  process  unit 
group  as  specified  in  §  63.1367(b)(9), 
and  maintain  reports  as  specified  in 
§63.1368(0(9)  and  (g)(2)(ix). 

(2)  If  any  of  the  products  produced  in 
the  process  unit  group  are  subject  to  40 
CFR  part  63,  subpart  GGG 
(Pharmaceuticals  MACT),  the  owner  or 
operator  may  elect  to  comply  with  the 
requirements  of  subpart  GGG  for  the  PAI 
process  unit(s)  within  the  process  imit 
group,  except  for  the  following: 

(i)  The  emission  limit  standard  for 
process  vents  in  §63.1362(b)(2)(i)  shall 
apply  in  place  of  §  63.1254(a)(2); 

(ii)  When  the  dates  of  April  2, 1997 
and  April  2,  2007  are  provided  in 
§63.1254(a)(3)(ii),  the  dates  of 
November  10, 1997  and  November  10, 
2007,  respectively,  shall  apply  for 
purposes  of  this  subpart  MMM;  and 

(iii)  Requirements  in  §  63.1367(a)(5) 
regarding  application  for  approval  of 
construction  or  reconstruction  shall 
apply  in  place  of  the  provisions  in 
§  63.1259(a)(5). 

(3)  If  the  primary  product  of  a  process 
unit  group  is  determined  to  be  a  type  of 
material  that  is  subject  to  another 
subpart  of  40  CFR  part  63  on  June  23, 
1999  or  startup  of  die  first  process  imit 
after  formation  of  the  process  unit 
group,  whichever  is  later,  the  owner  or 
operator  may  elect  to  comply  with  the 
other  subpart  for  any  PAI  process  unit 
within  the  process  unit  group,  subject  to 
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the  requirement  in  this  paragraph  (h)(3). 
Emissions  frtjm  PAI  Group  1  process 
vents,  as  defined  in  §63.1361,  must  be 
reduced  in  accordance  with  the  control 
requirements  for  Group  1  vents  as 
specified  in  the  alternative  subpart.  The 
criteria  in  the  alternative  subpart  for 
determining  which  process  vents  must 
be  controlled  do  not  apply  for  the 
purposes  of  paragraph  (h)(3)  of  this 
section. 

(4)  The  requirements  for  new  and 
reconstructed  sources  in  the  alternative 
subpart  apply  to  all  PAI  process  imits  in 
the  process  unit  group  if  and  only  if  the 
affected  source  under  the  alternative 
subpart  meets  the  requirements  for 
construction  or  reconstruction. 

(i)  *  *  * 

(1)  Compliance  with  other  MACT 
standards,  (i)  After  the  compliance 
dates  specified  in  §63.1364,  an  affected 
source  subject  to  the  provisions  of  this 
subpart  that  is  also  subject  to  the 
provisions  of  any  other  subpart  of  40 
CFR  part  63  may  elect,  to  the  extent  the 
subparts  are  consistent,  under  which 
subpart  to  maintain  records  and  report 
to  EPA.  The  affected  source  shall 
identify  in  the  Notification  of 
Compliance  Status  report  required  by 
§  63.1368(f)  under  which  authority  such 
records  will  be  maintained. 

(ii)  After  the  compliance  dates 
specified  in  §  63.1364,  at  an  offsite 
reloading  or  cleaning  facility  subject  to 
§  63.1362(b)(6),  compliance  with  the 
emission  standards  and  associated 
initial  compliance  monitoring, 
recordkeeping,  and  reporting  provisions 
of  any  other  subpart  of  40  CFR  part  63 
constitutes  compliance  with  the 
provisions  of  §63.1362(b)(6)(vii)(B)  or 
(C).  The  owner  or  operator  of  the 
affected  storage  vessel  shall  identify  in 
the  Notification  of  Compliance  Status 
report  required  by  §  63.1368(f)  the 
subpart  of  40  CFR  part  63  with  which 
the  owner  or  operator  of  the  offsite 
reloading  or  cleaning  facility  complies. 


3.  Section  63.1361  is  amended  by: 

a.  Revising  the  definitions  for 
•fConstruction,"  "Consumption," 

Group  1  storage  vessel,"  "Group  1 
wastewater  stream,"  "Intermediate," 
"Process."  "Process  unit  group," 
"Process  vent,"  "Recovery  device," 
"Supplemental  gases,"  and 
"Wastewater"; 

b.  Revising  "equipment  identified  in 
§63.1362(1)"  to  read  "equipment 
identified  in  §63.1362(k)"  in  the 
definition  of  "pesticide  active 
ingredient  manufacturing  process  unit 
(PAI  process  unit);"  and 

c.  Adding  definitions  in  alphabetical 
order  for  "Dedicated  PAI  process  unit," 


"Formulation  of  pesticide  products," 
"Non-dedicated  PAI  process  unit," 
"Reconfigiuation,"  and 
"Reconstruction." 

The  revisions  and  additions  read  as 
follows: 

§63.1361     Definitions. 

***** 

Construction  means  the  onsite 
fabrication,  erection,  or  installation  of 
an  affected  source  or  dedicated  PAI 
process  unit.  Addition  of  new 
equipment  to  an  affected  source  does 
not  constitute  construction,  provided 
the  new  equipment  is  not  a  dedicated 
PAI  process  unit  with  the  potential  to 
emit  10  tons/yr  of  any  one  HAP  or  25 
tons/yr  of  combined  HAP,  but  it  may 
constitute  reconstruction  of  the  affected 
source  or  PAI  process  unit  if  it  satisfies 
the  definition  of  reconstruction  in  this 
section.  At  an  affected  source,  changing 
raw  materials  processed  and 
reconfiguring  non-dedicated  equipment 
to  create  a  non-dedicated  PAI  process 
unit  do  not  constitute  construction. 

Consumption  means  the  quantity  of 
all  HAP  raw  materials  entering  a  process 
in  excess  of  the  theoretical  amount  used 
as  reactant,  assuming  100  percent 
stoichiometric  conversion.  The  raw 
materials  include  reactants,  solvents, 
and  any  other  additives.  If  HAP  are 
generated  in  the  process  as  well  as 
added  as  raw  material,  consumption 
includes  the  quantity  generated  in  the 
process. 
***** 

Dedicated  PAI  process  unit  means  a 
PAI  process  unit  constructed  from 
equipment  that  is  fixed  in  place  and 
designed  and  operated  to  produce  only 
a  single  product  or  co-products.  The 
equipment  is  not  designed  to  be 
reconfigured  to  create  different  process 
units,  and  it  is  not  operated  with 
different  raw  materials  so  as  to  produce 
different  products. 
***** 

Formulation  of  pesticide  products 
means  the  mixing,  blending,  or  diluting 
of  a  PAI  with  one  or  more  other  PAI's 
or  inert  ingredients. 

***** 

Group  1  storage  vessel  means  a 
storage  vessel  at  an  existing  affected 
source  with  a  capacity  equal  to  or 
greater  than  75  m^  and  storing  material 
with  a  maximum  true  vapor  pressure 
greater  than  or  equal  to  3.45  kPa,  a 
storage  vessel  at  a  new  affected  source 
with  a  capacity  equal  to  or  greater  than 
40  m^  and  storing  material  with  a 
maximum  true  vapor  pressure  greater 
than  or  equal  to  16.5  kPa,  or  a  storage 
vessel  at  a  new  affected  source  with  a 
capacity  greater  than  or  equal  to  75  m^ 


and  storing  material  with  a  maximum 
true  vapor  pressure  greater  than  or  equal 
to  3.45  kPa. 

***** 

Group  1  wastewater  stream  means 
process  wastewater  at  an  existing  or 
new  source  that  meets  the  criteria  for 
Group  1  status  in  §  63.132(c)  for 
compounds  in  Table  9  of  subpart  G  of 
this  part  or  a  maintenance  wastewater 
stream  that  contains  5.3  Mg  of 
compounds  in  Table  9  of  subpart  G  of 
this  part  per  discharge  event. 
***** 

Intermediate  means  an  organic 
compoimd  that  is  manufactiired  in  a 
process  and  that  is  further  processed  or 
modified  in  one  or  more  additional 
steps  to  ultimately  produce  a  PAI. 
***** 

N6n-dedicated  PAI  process  unit 
means  a  process  unit  that  is  not  a 
dedicated  PAI  process  unit. 

***** 

Process  means  a  logical  grouping  of 
processing  equipment  which 
collectively  function  to  produce  a 
product.  For  the  purpose  of  this  subpart, 
a  PAI  process  includes  all,  or  a 
combination  of,  reaction,  recovery, 
separation,  purification,  treatment, 
cleaning,  and  other  activities  or  unit 
operations,  which  are  used  to  produce 
a  PAI  or  integral  intermediate.  Ancillary 
activities  are  not  considered  a  PAI 
process  or  any  part  of  a  PAI  process. 
Ancillary  activities  include  boilers  and 
incinerators  (not  used  to  comply  with 
the  provisions  of  §  63.1362),  chillers  or 
refrigeration  systems,  and  other 
equipment  and  activities  that  are  not 
directiy  involved  (i.e.,  they  operate 
within  a  closed  system  and  materials  are 
not  combined  with  process  fluids)  in  the 
processing  of  raw  materials  or  the 
manufacturing  of  a  PAI.  A  PAI  process 
and  all  integraJ  intermediate  processes 
for  which  100  percent  of  the  annual 
production  is  used  in  the  production  of 
the  PAI  may  be  linked  together  and 
defined  as  a  single  PAI  process  unit. 
***** 

Process  unit  group  means  a  group  of 
process  imits  that  manufacture  PAI's 
and  products  other  than  PAI's  by 
alternating  raw  materials  or  operating 
conditions,  or  by  reconfiguring  process 
equipment.  j\  process  unit  group  is 
determined  according  to  the  procedures 
specified  in  §  63.1360(g). 

Process  vent  means  a  point  of 
emission  from  processing  equipment  to 
the  atmosphere  or  a  control  device.  The 
vent  may  be  the  release  point  for  an 
emission  stream  associated  with  an 
individual  unit  operation,  or  it  may  be 
the  release  point  for  emission  streams 
irom  multiple  unit  operations  that  have 
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been  manifolded  together  into  a 
common  header.  Examples  of  process 
vents  include,  but  are  not  limited  to, 
vents  on  condensers  used  for  product 
recovery,  bottom  receivers,  surge  control 
vessels,  reactors,  filters,  centrifuges, 
process  tanks,  and  product  dryers.  A 
vent  is  not  considered  to  be  a  process 
vent  for  a  given  emission  episode  if  the 
undiluted  and  uncontrolled  emission 
stream  that  is  released  through  the  vent 
contains  less  than  50  ppmv  HAP,  as 
determined  through  process  knowledge 
that  no  HAP  are  present  in  the  emission 
stream:  using  an  engineering  assessment 
as  discussed  in  §  63.1365(b)(2)(ii);  firom 
test  data  collected  using  Method  18  of 
40  CFR  part  60,  appendix  A;  or  from  test 
data  collected  using  any  other  test 
method  that  has  been  validated 
according  to  the  procedures  in  Method 
301  of  appendix  A  of  this  part.  Process 
vents  do  not  include  vents  on  storage 
vessels  regulated  imder  §  63.1362(c), 
vents  on  wastewater  emission  sources 
regulated  under  §  63.1362(d),  or  pieces 
of  equipment  regulated  under  §  63.1363. 
***** 

Reconfiguration  means  disassembly  of 
processing  equipment  for  a  particular 
non-dedicated  process  unit  and 
reassembly  of  that  processing 
equipment  in  a  different  sequence,  or  in 
combination  with  other  equipment,  to 
create  a  different  non-dedicated  process 
unit. 

Reconstruction,  as  used  in 
§  63.1360(b),  shall  have  the  meaning 
given  in  §  63.2,  except  that  "affected  or 
previously  unaffected  stationary  source" 
shall  mean  either  "affected  facility"  or 
"PAI  process  unit." 

Recovery  device,  as  used  in  the 
wastewater  provisions,  means  an 
individual  unit  of  equipment  capable  of. 
and  normally  used  for  the  purpose  of, 
recovering  chemicals  for  fuel  value  (i.e., 
net  positive  heating  value),  use.  reuse, 
or  for  sale  for  fuel  value,  use.  or  reuse. 
Examples  of  equipment  that  may  be 
recovery  devices  include  organic 
removal.devices  such  as  decanters, 
strippers,  or  thin-film  evaporation  units. 
"  To  be  a  recovery  device,  a  decanter  and 
any  other  equipment  based  on  the 
operating  principle  of  gravity  separation 
must  receive  only  multi-phase  liqmd 
streams. 
♦        ****■ 

Supplemental  gases  means  any 
nonaffected  gaseous  streams  (streams 
that  are  not  from  process  vents,  storage 
vessels,  equipment  or  waste 
management  units)  that  contain  less 
than  50  ppmv  TOC  and  less  than  50 
ppmv  total  HCl  and  chlorine,  as 
determined  through  process  knowledge, 
and  are  combined  with  an  affected  vent 


stream.  Supplemental  gases  are  often 
used  to  maintain  pressures  in  manifolds 
or  for  fire  and  explosion  protection  and 
prevention.  Air  required  to  operate 
combustion  device  bumer(s)  is  not 
considered  a  supplemental  gas. 
***** 

Wastewater  means  water  that  meets 
either  of  the  conditions  described  in 
paragraph  (1)  or  (2)  of  this  definition 
and  is  discarded  from  a  PAI  process  unit 
that  is  at  an  affected  source: 

(1)  Is  generated  from  a  PAI  process  or 
a  scrubber  used  to  control  emissions 
from  a  PAl  process  and  contains  either: 

(i)  An  annual  average  concentration  of 
compounds  in  Table  9  of  subpart  G  of 
this  part  of  at  least  5  ppmw  and  has  an 
average  flow  rate  of  0.02  L/min  or 
greater;  or 

(ii)  An  annual  average  concentration 
of  compounds  in  Table  9  of  subpart  G 
of  this  part  of  at  least  10.000  ppmw  at 
any  flow  rate; 

(2)  Is  generated  from  a  PAI  process 
unit  as  a  result  of  maintenance  activities 
and  contains  at  least  5.3  Mg  of 
compounds  listed  in  Table  9  of  subpart 
G  of  this  part  per  individual  discharge 
event. 

***** 

4.  Section  63.1362  is  amended  by: 

a.  Revising  paragraph  (b)(2)(iv)(A); 

b.  Revising  paragraph  (b)(4)(ii)(A); 

c.  Revising  paragraph  (b){5)(ii); 

d.  Revising  paragraph  (b)(6); 

e.  Revising  paragraph  (c)(2) 
introductory  text; 

f.  Revising  paragraph  (c)(2)(iv) 
introductory  text; 

g.  Revising  paragraph  (c)(2)(iv)(B); 

h.  Revising  paragraphs  (c)(3)  through 
(6): 

i.  Adding  paragraph  (c)(7); 

j.  Revising  paragraph  (d)  introductory 
text; 

k.  Revising  paragraph  (d)(2) 
introductory  text; 

1.  Removing  paragraph  (d)(2)(v); 

m.  Revising  paragraphs  (d)  (12) 
through  (14); 

n.  Adding  paragraphs  (d)  (15)  and 

(16): 

o.  Revising  paragraph  (h)  (2) 
introductory  text; 

p.  Revising  paragraphs  (h)  (2)(i)  and 
(iii);  and 

q.  Revising  paragraphs  (h)  (3)  and  (4). 

The  revisions  and  additions  read  as 
follows: 

S  63.1362    Standards. 

***** 

(b)*  •  * 

(2)*  *  • 
•    (iv)*  •  * 

(A)  To  outlet  concentrations  less  than 
or  equal  to  20  ppmv;  or 


(4)*  •  • 
(ii)'  •  ' 

(A)  To  outlet  concentrations  less  than 
or  equal  to  20  ppmv;  or 

*        •        •        •        • 

(5)*   *   • 

(ii)  U  HCl  and  Ch  emissions, 
including  HCl  generated  frY>m 
combustion  of  halogenated  process  vent 
emissions,  from  the  sum  of  all  process 
vents  within  a  process  are  greater  than 
6.8  Mg/yr  and  less  than  or  equal  to  191 
Mg/yr.  these  HCl  and  CI2  emissions 
shall  be  reduced  by  94  percent  or  to  an 
outlet  concentration  less  than  or  equal 
to  20  ppmv. 
***** 

(6)  Alternative  standard.  As  an 
alternative  to  the  provisions  in 
paragraphs  (b)  (2)  through  (5)  of  this 
section,  the  owner  or  operator  may  route 
emissions  from  a  process  vent  to  a 
combustion  control  device  achieving  an 
outlet  TOC  concentration,  as  calibrated 
on  methane  or  the  predominant  HAP.  of 
20  ppmv  or  less,  and  an  outlet 
concentration  of  HCl  and  CI2  of  20 
ppmv  or  less.  If  the  ovvrner  or  operator 
is  routing  emissions  to  a  non- 
combustion  control  device  or  series  of 
control  devices,  the  control  device(s) 
must  achieve  an  outlet  TOC 
concentration,  as  calibrated  on  methane 
or  the  predominant  HAP.  of  50  ppmv  or 
less,  and  an  outlet  concentration  of  HCl 
and  CI2  of  50  ppmv  or  less.  Any  process 
vents  within  a  process  that  are  not 
routed  to  such  a  control  device  or  series 
of  control  devices  must  be  controlled  in 
accordance  with  the  provisions  of 
paragraphs  (b)(2)(u).  (b)(2)(iii).  (b)(2)(iv). 
(b)(3)(ii).  (b)(4)(ii).  (b)(5)(ii),  or  (b)(5)(iii) 
of  this  section,  as  applicable. 

(c)*  *  * 

(2)  Standard  for  existing  sources. 
Except  as  specified  in  paragraphs  (c)(4), 
(5),  and  (6)  of  this  section,  the  owner  or 
operator  of  a  Group  1  storage  vessel  at 
an  existing  affected  source,  as  defined  in 
§  63.1361,  shall  equip  the  affected 
storage  vessel  with  one  of  the  following: 
•        •        »        •        * 

(iv)  A  closed  vent  system  meeting  the 
conditions  of  paragraph  (j)  of  this 
section  and  a  control  device  that  meets 
any  of  the  following  conditions: 

***** 

(B)  Reduces  organic  HAP  emissions  to 
outlet  concentrations  of  20  ppmv  or 
less;  or 

***** 

(3)  Standard  for  new  sources.  Except 
as  specified  in  paragraphs  (c)(4),  (5),  and 
(6)  of  this  section,  the  owner  or  operator 
of  a  Group  1  storage  vessel  at  a  new 
source,  as  defined  in  §  63.1361,  shall 
equip  the  affected  storage  vessel  in    , 
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accordance  with  any  one  of  paragraphs 
(c)(2)(i)  through  (iv)  of  this  section. 

(4)  Alternative  standard.  As  an 
ahemative  to  the  provisions  in 
paragraphs  (c)(2)  and  (3)  of  this  section, 
the  owner  or  operator  of  an  existing  or 
new  affected  source  may  route 
emissions  from  storage  vessels  to  a 
combustion  control  device  achieving  an 
outlet  TOC  concentration,  as  calibrated 
on  methane  or  the  predominant  HAP,  of 
20  ppmv  or  less,  and  an  outlet 
concentration  of  hydrogen  chloride  and 
chlorine  of  20  ppmv  or  less.  If  the  owner 
or  operator  is  routing  emissions  to  a 
non-combustion  control  device  or  series 
of  control  devices,  the  control  device(s) 
must  achieve  an  outlet  TOC 
concentration,  as  calibrated  on  methane 
or  the  predominant  HAP.  of  50  ppmv  or 
less,  and  an  outlet  concentration  of  HCl 
and  CI2  of  50  ppmv  or  less. 

(5)  Planned  routine  maintenance.  The 
owner  or  operator  is  exempt  from  the 
specifications  in  paragraphs  (c)(2) 
through  (4)  of  this  section  during 
periods  of  planned  routine  maintenance 
of  the  control  device  that  do  not  exceed 
240  hr/yr.  The  owner  or  operator  may 
submit  an  application  to  the 
Administrator  requesting  an  extension 
of  this  time  limit  to  a  total  of  360  hr/ 
yr.  The  application  must  explain  why 
the  extension  is  needed,  it  must  indicate 
that  no  material  will  be  added  to  the 
storage  vessel  between  the  time  the  240 
hr  limit  is  exceeded  and  the  control 
device  is  again  operational,  and  it  must 
be  submitted  at  least  60  days  before  the 
240  hr  limit  will  be  exceeded. 

1  (6)  Vapor  Balancing  Alternative.  As 
an  alternative  to  the  requirements  in 
paragraphs  (c)(2)  and  (3)  of  this  section, 
the  owner  or  operator  of  an  existing  or 
new  affected  source  may  implement 
vapor  balancing  in  accordance  with 
paragraphs  (c)(6)(i)  through  (vii)  of  this 
section. 

(i)  The  vapor  balancing  system  must 
be  designed  and  operated  to  route 
organic  HAP  vapors  displaced  from 
loading  of  the  storage  tank  to  the  railcar 
CT  tank  truck  from  which  the  storage 
tank  is  filled. 

(ii)  Tank  trucks  and  railcars  must 
have  a  current  certification  in 
accordance  with  the  U.S.  Department  of 
Transportation  pressure  test 
requirements  of  49  CFR  part  180  for 
tank  trucks  and  49  CFR  173.31  for 
railcars. 

(iii)  Hazardous  air  pollutants  must 
only  be  unloaded  from  tank  trucks  or 
railcars  when  vapor  collection  systems 
are  connected  to  the  storage  tank's  vapor 
collection  system. 

(iv)  No  pressure  relief  device  on  the 
storage  tank,  or  on  the  railcar  or  tank 
.  ruck  shall  open  during  loading  or  as  a 


result  of  diurnal  temperatiue  changes 
(breathing  losses). 

(v)  Pressure  relief  devices  on  affected 
storage  tanks  must  be  set  to  no  less  than 
2.5  psig  at  all  times  to  prevent  breathing 
losses.  The  owner  or  operator  shall 
record  the  setting  as  specified  in 
§  63.1367(b)(8)  and  comply  with  the 
following  requirements  for  each 
pressure  relief  valve: 

(A)  The  pressure  relief  valve  shall  be 
monitored  quarterly  using  the  method 
described  in  §  63.180(b). 

(B)  An  instnunent  reading  of  500 
ppmv  or  greater  defines  a  leak. 

(C)  When  a  leak  is  detected,  it  shall 
be  repaired  as  soon  as  practicable,  but 
no  later  than  5  days  after  it  is  detected, 
and  the  owner  or  operator  shall  comply 
with  the  recordkeeping  requirements  of 
§63.1363(g){4)(i)  through  (iv). 

(vi)  Railcars  or  tank  trucks  that  deliver 
HAP  to  an  affected  storage  tank  must  be 
reloaded  or  cleaned  at  a  facility  that 
utilizes  one  of  the  following  control 
techniques: 

(A)  The  railcar  or  tank  truck  must  be 
connected  to  a  closed  vent  system  with 
a  control  device  that  reduces  inlet 
emissions  of  HAP  by  90  percent  by 
weight  or  greater;  or 

(B)  A  vapor  balancing  system 
designed  and  operated  to  collect  organic 
HAP  vapor  displaced  from  the  tank 
truck  or  railcar  during  reloading  must  be 
used  to  route  the  collected  HAP  vapor 
to  the  storage  tank  from  which  the 
liquid  being  transferred  originated. 

(vii)  The  owner  or  operator  of  the 
facility  where  the  railcar  or  tank  truck 
is  reloaded  or  cleaned  must  comply 
with  the  following  requirements: 

(A)  Submit  to  the  owner  or  operator 
of  the  affected  storage  tank  and  to  the 
Administrator  a  written  certification 
that  the  reloading  or  cleaning  facility 
will  meet  the  requirements  of  this 
section.  The  certifying  entity  may 
revoke  the  written  certification  by 
sending  a  written  statement  to  the 
owner  or  operator  of  the  affected  storage 
tank  giving  at  least  90  days  notice  that 
the  certifying  entity  is  rescinding 
acceptance  of  responsibility  for 
compliance  with  the  requirements  of 
this  paragraph. 

(B)  If  complying  with  paragraph 
(c)(6)(vi)(A)  of  this  section,  demonstrate 
initial  compliance  in  accordance  with 

§  63.1365(d),  demonstrate  continuous 
compliance  in  accordance  with 
§63.1366,  keep  records  as  specified  in 
§63.1367,  and  prepare  reports  as 
specified  in  §63.1368. 

(C)  If  complying  with  paragraph 
(c)(6)(vi)(B)  of  this  section,  keep  records 

of: 

(  1)  The  equipment  to  be  used  and  the 
procedures  to  be  followed  when 


reloading  the  railcar  or  taiik  truck  and 
displacing  vapors  to  the  storage  tank 
from  which  the  liquid  originates,  and 

(2)  Each  time  the  vapor  balancing 
system  is  used  to  comply  with 
paragraph  (c)(6)(vi)(B)  of  this  section. 

(7)  Compliance  with  the  provisions  of   - 
paragraphs  (c)(2)  and  (3)  of  this  section 
is  demonstrated  using  the  initial 
compliance  procedures  in  §  63.1365(d) 
and  the  monitoring  requirements  in 
§63.1366.  Compliance  with  the  outlet 
concentrations  in  paragraph  (c)(4)  of 
this  section  shall  be  determined  by  the  _ 
initial  compliance  provisions  in 
§  63.1365(a)(5)  and  the  continuous 
emission  monitoring  requirements  of 
§  63.1366(b)(5). 

(d)  Wastewater.  The  owner  or 
operator  of  each  affected  source  shall 
comply  with  the  requirements  of 
§§63.132  through  63.147,  with  the 
differences  noted  in  paragraphs  (d)(1) 
through  (16)  of  this  section  for  the 
piuposes  of  this  subpart. 
***** 

(2)  When  the  storage  tank 
requirements  contained  in  §§  63.119 
through  63.123  are  referred  to  in 
§§  63.132  through  63.147,  §§  63.119 
through  63.123  are  applicable,  with  the 
exception  of  the  differences  noted  in 
paragraphs  (d)(2)(i)  through  (iv)  of  this 
section. 
***** 

(12)  As  an  alternative  to  using  Method 
18  of  40  CFR  part  60,  as  specified  in 
§§63.139(c)(l)(ii)  and  63.145(i)(2),  the 
owner  or  operator  may  elect  to  use 
Method  25  or  Method  25A  of  40  CFR 
part  60.  as  specified  in  §  63.1365(b). 

(13)  The  requirement  to  correct  outlet 
concentrations  ftt)m  combustion  devices 
to  3  percenf  oxygen  in  §63.139{c)(l)(ii) 
shall  apply  only  if  supplemental  gases 
are  combined  with  affected  vent 
streams,  and  the  procedures  in 
§63.1365(a)(7)(i)  apply  instead  of  the 
procedures  in  '§63.145(i)(6)  to 
determine  the  percent  oxygen 
correction.  If  emissions  are  controlled 
with  a  vapor  recovery  system  as 
specified  in  §  63.139(c)(2),  the  ovmer  or 
operator  must  correct  for  supplemental 
gases  as  specified  in  §  63.1365(a)(7)(ii).  ' 

(14)  As  an  alternative  to  the 
management  and  treatment  options 
specified  in  §  63.132(g)(2).  any  Group  1 
wastewater  stream  (or  residual  removed 
from  a  Group  1  wastewater  stream)  that 
contains  less  than  50  ppmw  of  HAP 
listed  in  Table  2  to  subpart  GGG  of  this 
part  may  be  transferred  dffsite  or  to  an 
on-site  treatment  operation  not  owned 
or  operated  by  the  owner  or  operator  of 
the  source  generating  the  wastewater  (or 
residual)  if  the  transferee  manages  and 
treats  the  wastewater  stream  or  residual 
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in  accordance  with  paragraphs  (d)(14)(i) 
through  (iv)  of  this  section. 

(i)  Treat  the  wastewater  stream  or 
residual  in  a  biological  treatment  unit  in 
accordance  with  §§63.138  and  63.145. 

(ii)  Cover  the  waste  management  units 
up  to  the  activated  sludge  unit. 
Alternatively,  covers  are  not  required  if 
the  owner  or  operator  demonstrates  that 
less  than  5  percent  of  the  total  HAP 
hsted  in  Table  3  to  subpart  GGG  of  this 
part  is  emitted. 

(iii)  bispect  covers  as  specified  in 
§  63.1366(h). 

(iv)  The  reference  in  §  63.132(g)(2)  to 
"§  63.102(b)  of  subpart  F"  does  not 
apply  for  the  purposes  of  this  subpart. 

(15)  When  §  63.133  refers  to  Table  10 
to  subpart  G  of  this  part,  the  maximum 
true  vapor  pressures  in  the  table  shall  be 
limited  to  the  HAP  listed  in  Table  9  to 
subpart  G  of  this  part. 

(16)  When  the  inspection, 
recordkeeping,  and  reporting 
requirements  contained  in  §63.148  are 
referred  to  in  §§63.132  through  63.147, 
the  inspection  requirements  in 

§  63.1366(h).  the  recordkeeping 
requirements  in  §  63.1367(f).  and  the 
reporting  requirements  in 
§  63.1368(g)(2)(iii)  and  (xi)  shall  apply 
for  the  purposes  of  this  subpart. 

•  •        •        *        • 

(h)*  *  • 

(2)  Group  1  emission  points  that  are 
controlled  as  specified  in  paragraphs 
(h)(2)(i)  through  (iii)  of  this  section  may 
not  be  used  to  calculate  emissions 
averaging  credits,  unless  a  nominal 
efficiency  has  been  assigned  according 
to  the  procedures  in  §63.150(1).  The 
nominal  efficiency  must  exceed  the 
percent  reduction  required  by 
paragraphs  (b)  and  (c)  of  this  section  for 
process  vents  and  storage  vessels, 
respectively,  exceed  the  percent 
reduction  required  in  §  63.139(c)  for 
control  devices  used  to  control 
emissions  vented  from  waste 
management  units,  and  exceed  the 
percent  reduction  required  in 
§  63.138(e)  or  (f)  for  wastewater 
treatment  processes. 

(i)  Storage  vessels  controlled  with  an 
internal  floating  roof  meeting  the 
specifications  of  §  63.119(b).  an  external 
floating  roof  meeting  the  specifications 
of  §  63.119(c).  or  an  external  floating 
roof  converted  to  ^  internal  floating 
meeting  the  specifications  of 
§  63.119(d). 

•  *        *        *        * 

(iii)  Wastewater  streams  that  are  both 
managed  in  waste  management  units 
that  are  controlled  as  specified  in 
§§63.133  through  63.137  and  treated 
using  a  steam  stripper  meeting  the 
specifications  of  §  63. 1 38(d). 


(3)  Process  vents  and  storage  vessels 
controlled  with  a  control  device  to  an 
outlet  concentration  of  20  ppmv  or  50 
ppmv.  as  specified  in  paragraph 
(b)(2)(iv)(A).  (b)(3)(ii),  (b)(6). 
(c){2)(iv)(B).  or  (c)(4)  of  this  section,  and 
wastewater  streams  controlled  in  a 
treatment  unit  to  an  outlet  concentration 
of  50  ppmw.  may  not  be  used  in  any 
averaging  group. 

(4)  Maintenance  wastewater  streams, 
wastewater  streams  treated  in  biological 
treatment  units,  and  Group  2 
wastewater  streams  that  are  not 
managed  as  specified  in  §§63.133 
through  63.137  may  not  be  included  in 
any  averaging  group. 

•        ♦        »        *        * 

5.  Section  63.1363  is  amended  by: 

a.  Revising  paragraph  (a)(1); 

b.  Revising  paragraphs  (a)(10)(ii)  and 

(iii): 

c.-d.  Revising  paragraphs  (b){3)(iii) 
(A)  through  (F).  adding  paragraph 
(b)(3)(iii)(G).  and  revising  paragraph 
(b)(3)(w): 

e.  Revising  paragraphs  (c)(2)(i)  and 

(iii): 

f.  Revising  paragraph  (c)(3)(i); 

g.  Revising  paragraph  (c)(4)(ii): 
h.  Revising  paragraph  (c)(5) 

introductory  text; 

i.  Revising  paragraph  (c)(5)(iv); 

j.  Removing  paragraphs  (c)(5)(vi)(C) 
and  (D); 

k.  Adding  paragraph  (c)(5)(vii); 

1.  Revising  paragraph  (c)(6); 

m.  Revising  paragraph  (c)(9); 

n.  Revising  paragraph  (e)(7)(iii); 

o.  Revising  paragraph  (e)(9); 

p.  Revising  paragraph  (f);  and 

q.  Revising  paragraph  (g)(2)(vi). 

The  revisions  and  additions  read  as 
follows: 

$  63.1 363    Standards  for  equipment  leak*. 

(a)*  *  * 

(1)  The  provisions  of  this  section 
apply  to  "equipment"  as  defined  in 
§  63.1361.  The  provisions  of  this  section 
also  apply  to  any  closed-vent  systems 
and  control  devices  required  by  this 
section. 
***** 

(10)*    *   * 

(ii)  The  identification  on  a  valve  in 
light  liquid  or  gas/vapor  service  may  be 
removed  after  it  has  been  monitored  as 
specified  in  paragraph  (e)(7)(iii)  of  this 
section,  and  no  leak  has  been  detected 
during  the  follow-up  monitoring.  If  an 
owner  or  operator  elects  to  comply  with 
§  63.174(c)(l)(i).  the  identification  on  a 
coimector  may  be  removed  after  it  has 
been  monitored  as  specified  in 
§  63.174(c)(l)(i)  and  no  leak  is  detected 
during  that  monitoring. 

(iii)  The  identification  on  equipment, 
except  as  specified  in  paragraph 


(a)(10)(ii)  of  this  section,  may  be 
removed  after  it  has  been  repaired.  . 

***** 

(b)*  •  * 
(3)*  *  * 
(iii)  *  *  * 

(A)  Section  63.174(b).  (f).  (g).  and  (h) 
shall  not  apply.  In  place  of  §  63.174(b), 
the  owner  or  operator  shall  comply  with 
paragraphs  (b)(3)(iii)(C)  through  (G)  of 
this  section.  In  place  of  §63. 174(f).  (g), 
and  (h).  the  owner  or  operator  shall 
comply  with  paragraph  (f)  of  this 
section. 

(B)  Days  that  the  connectors  are  not  in 
organic  HAP  service  shall  not  be 
considered  part  of  the  3-month  period 
in  §  63.174(c). 

(C)  If  the  percent  leaking  connectors  . 
in  a  group  of  processes  was  greater  than 
or  equal  to  0.5  percent  during  the  initial 
monitoring  period,  monitoring  shall  be 
performed  once  per  year  until  the 
percent  leaking  coimectors  is  less  than 
0.5  percent. 

(D)  If  the  percent  leaking  connectors 
in  the  group  of  processes  was  less  than 
0.5  percent,  but  equal  to  or  greater  than 
0.25  percent,  during  the  last  required 
monitoring  period,  monitoring  shall  be 
performed  once  every  4  years.  An  owner 
or  operator  may  comply  with  the 
requirements  of  this  paragraph  by 
monitoring  at  least  40  percent  of  the 
connectors  in  the  first  2  years  and  the 
remainder  of  the  connectors  within  the 
next  2  years.  The  percent  leaking 
connectors  will  be  calculated  for  the 
total  of  all  monitoring  performed  during 
the  4-year  period. 

(E)  The  owner  or  operator  shall 
incretise  the  monitoring  frequency  to 
once  every  2  years  for  the  next 
monitoring  period  if  leaking  connectors 
comprise  at  least  0.5  percent  but  less 
than  1.0  percent  of  the  connectors 
monitored  within  either  the  4  years 
specified  in  paragraph  (b)(3)(iii)(D)  of 
this  section,  the  first  4  years  specified  in 
paragraph  (b)(3)(iii)(G)  of  this  section,  or 
the  entire  8  years  specified  in  paragraph 
(b)(3){iii)(G)  of  this  section.  At  the  end 
of  that  2-year  monitoring  period,  the 
owner  or  operator  shall  monitor  once 
per  year  while  the  percent  leaking 
connectors  is  greater  than  or  equal  to  0.5 
percent;  if  the  percent  leaking 
connectors  is  less  than  0.5  percent,  the 
owner  or  operator  may  again  elect  to 
monitor  in  accordance  with  paragraph 
(b)(3)(iii)(D)  or  (G)  of  this  section,  as 
applicable. 

(F)  If  an  owner  or  operator  complying 
with  the  requirements  of  paragraph 
(b)(3)(iii)(D)  or  (G)  of  this  section  for  a 
group  of  processes  determines  that  1 
percent  or  greater  of  the  connectors  are 
leaking,  the  owner  or  operator  shall 
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increase  the  monitoring  frequency  to 
one  time  per  year.  The  owner  or 
operator  may  again  elect  to  use  the 
provisions  of  paragraph  (b)(3)(iii)(D)  or 
(G)  of  this  section  after  a  monitoring 
period  in  which  less  than  0.5  percent  of 
the  connectors  are  determined  to  be 
leaking. 

(G)  Monitoring  shall  be  required  once 
every  8  years,  if  the  percent  leaking 
connectors  in  the  group  of  process  units 
was  less  than  0.25  percent  during  the 
last  required  monitoring  period.  An 
owner  or  operator  shall  monitor  at  least 
50  percent  of  the  connectors  in  the  first 
4  years  and  the  remainder  of  the 
connectors  within  the  next  4  years.  If 
the  percent  leaking  coimectors  in  the 
first  4  years  is  equal  to  or  greater  than 
0.35  percent,  the  monitoring  program 
shall  revert  at  that  time  to  the 
appropriate  monitoring  frequency 
specified  in  paragraph  (b)(3)(iii)(D).  (E). 
or  (F)  of  this  section. 

(iv)  Section  63.178.  shall  apply, 
except  as  specified  in  paragraphs  - 
(b)(3)(iv)(A)  and  (B)  of  this  section. 

(A)  Section  63.178(b).  requirements 
for  pressure  testing,  shall  apply  to  all 
processes,  not  just  batch  processes. 

(B)  For  pumps,  the  phrase  "at  the 
frequencies  specified  in  Table  1  of  this 
subpart"  in  §63.178(c)(3)(iii)  shall  mean 
"quarterly"  for  the  piuposes  of  this 
subpart. 


(c)*  *  * 

(2)*  *  * 

(i)  Monitoring.  Each  pump  and 
agitator  subject  to  this  section  shall  be 
monitored  quarterly  to  detect  leaks  by 
the  method  specified  in  §  63.180(b). 
except  as  provided  in  §  63.177.  §  63.178, 
paragraph  (f)  of  this  section,  and 
paragraphs  (c)(5)  through  (9)  of  this 
section. 
***** 

L(iii)  Visual  inspections.  Each  pump 
d  agitator  shall  be  checked  by  visual 
inspection  each  calendar  week  for 
indications  of  liquids  dripping  from  the 
pump  or  agitator  seal.  If  there  are 
indications  of  liquids  dripping  from  the 
seal  at  the  time  of  the  weekly 
inspection,  the  owner  or  operator  shall 
follow  the  procedure  specified  in  either 
paragraph  (c)(2)(iii)(A)  or  (B)  of  this 
section  prior  to  the  next  weekly 
inspection. 

(A)  The  owner  or  operator  shall 
monitor  the  pump  or  agitator  by  the 
method  specified  in  §  63.180(b).  If  the 
instrument  reading  indicates  a  leak  as 
specified  in  paragraph  (c)(2)(ii)  of  this 
section,  a  leak  is  detected. 

(B)  The  owner  or  operator  shall 
eliminate  the  visual  indications  of 
liquids  dripping. 


(3)*  *  *     ■ 

(i)  When  a  leak  is  detected  pursuant 
to  paragraph  (c)(2)(i).  (c)(2)(iii)(A). 
(c)(5)(iv)(A),  or  (c)(5)(vi)(B)  of  this 
section,  it  shall  be  repaired  as  soon  as 
practicable,  but  not  later  than  15 
calendar  days  after  it  is  detected,  except 
as  provided  in  paragraph  (b)(3)(i)  of  this 

section. 

*    -     *        *        *        * 

(4)*   *   * 

(ii)  If,  calculated  on  a  1-year  rolling 
average.  10  percent  or  more  of  the 
pumps  in  a  group  of  processes  (or  3 
pumps  in  a  group  of  processes  with 
fewer  than  30  pumps)  leak,  the  owner 
or  operator  shall  monitor  each  pump 
once  per  month,  imtil  the  calculated  1- 
year  rolling  average  value  drops  below 
10  percent  (or  three  pumps  in  a  group 
of  processes  with  fewer  than  30  pumps). 
***** 

(5)  Exemptions.  Each  pump  or  agitator 
equipped  with  a  dual  mechanical  seal 
system  that  includes  a  barrier  fluid 
system  and  meets  the  requirements 
specified  in  paragraphs  (c)(5)(i)  through 
(vii)  is  exempt  from  the  requirements  of 
paragraphs  (c)(1)  through  (c)(4)(iii)  of 
this  section,  except  as  specified  in 
paragraphs  (c)(5)(iv)(A)  and  (vii)  of  this 
section. 
***** 

(iv)  Each  pump/agitator  is  checked  by 
visual  inspection  each  calendar  week 
for  indications  of  liquids  dripping  from 
the  pump/agitator  seal.  If  there  are 
indications  of  liquids  dripping  from  the 
pump  or  agitator  seal  at  the  time  of  the 
weekly  inspection,  the  owner  or 
operator  shall  follow  the  procedures 
specified  in  either  paragraph 
(c)(5)(iv)(A)  or  (B)  of  this  section  prior 
to  the  next  required  inspection. 

(A)  The  owner  or  operator  shall 
monitor  the  pump  or  agitator  using  the 
method  specified  in  §  63.180(b)  to 
determine  if  there  is  a  leak  of  organic 
HAP  in  the  barrier  fluid.  If  the 
instnmient  reading  indicates  a  leak,  as 
specified  in  paragraph  (c)(2)(ii)  of  this 
section,  a  leak  is  detected. 

(B)  The  owner  or  operator  shall 
eliminate  the  visual  indications  of 
liquids  dripping. 
***** 

(vii)  When  a  leak  is  detected  pursuant 
to  paragraph  (c)(5)(iv)(A)  or  {vi)(B)  of 
this  section,  the  leak  must  be  repaired 
as  specified  in  paragraph  (c)(3)  of  this 
section. 

(6)  Any  pump/agitator  that  is 
designed  with  no  externally  actuated 
shaft  penetrating  the  pump/agitator 
housing  is  exempt  from  the 
requirements  of  paragraphs  (c)(1) 
through  (3)  of  this  section. 


(9)  If  more  than  90  percent  of  the 
pumps  in  a  group  of  processes  meet  the 
criteria  in  either  paragraph  (c)(5)  or  (6) 
of  this  section,  the  group  of  processes  is 
exempt  from  the  requirements  of 
paragraph  (c)(4)  of  this  section. 
*        *        *        •        * 

(e)*  *  * 

(7)*   *   * 

(iii)  When  a  leak  is  repafred.  the  valve 
shall  be  monitored  at  least  once  within 
the  first  3  months  after  its  repafr.  Days 
that  the  valve  is  not  in  organic  HAP 
service  shall  not  be  considered  part  of 
this  3-month  period.  The  monitoring 
required  by  this  paragraph  is  in  addition 
to  the  monitoring  required  to  satisfy  the 
definitions  of  "repaired"  and  "first 
attempt  at  repair." 

(A)  The  monitoring  shall  be 
conducted  as  specified  in  §  63.180(b) 
and  (c)  as  appropriate,  to  determine 
whether  the  valve  has  resimied  leaking. 

(B)  Periodic  monitoring  required  by 
paragraphs  (e)(2)  through  (4)  of  this 
section  may  be  used  to  satisfy  the 
requirements  of  paragraph  (e)(7)(iii)  of 
this  section,  if  the  timing  of  the 
monitoring  period  coincides  with  the 
time  specified  in  paragraph  (e)(7)(iii)  of 
this  section.  Alternatively,  other 
monitoring  may  be  performed  to  satisfy 
the  requirements  of  paragraph  (e)(7)(iii) 
of  this  section,  regardless  of  whether  the 
timing  of  the  monitoring  period  for 
periodic  monitoring  coincides  with  the 
time  specified  in  paragraph  (e)(7)(iii)  of 
this  section. 

(C)  If  a  leak  is  detected  by  monitoring 
that  is  conducted  pursuant  to  paragraph 
(e)(7)(iii)  of  this  section,  the  owner  or 
operator  shall  follow  the  provisions  of 
paragraphs  (e)(7)(iii)(C)(l)  and  (2)  of  this 
section  to  determine  whether  that  valve 
must  be  counted  as  a  leaking  valve  for 
purposes  of  paragraph  (e)(6)  of  this 
section. 

(1  If  the  owner  or  operator  elects  to 
use  periodic  monitoring  required  by 
paragraphs  (e)(2)  through  (4)  of  this 
section  to  satisfy  the  requirements  of 
paragraph  (e)(7)(iii)  of  this  section,  then 
the  valve  shall  be  counted  as  a  leaking 
valve. 

[2)  If  the  owner  or  operator  elects  to 
use  other  monitoring  prior  to  the 
periodic  monitoring  required  by 
paragraphs  (e)(2)  through  (4)  of  this 
section  to  satisfy  the  requirements  of 
paragraph  (e)(7)(iii)  of  this  section,  then 
the  valve  shall  be  counted  as  a  leaking 
valve  unless  it  is  repaired  and  shown  by 
periodic  monitoring  not  to  be  leaking. 
***** 

(9)  Any  equipment  located  at  a  plant  • 
site  with  fewer  than  250  valves  in 
organic  HAP  service  in  the  affected 
source  is  exempt  from  the  requirements 
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for  monthly  monitoring  specified  in 
paragraph  (e)(4){i)  of  this  section. 
Instead,  the  owner  or  operator  shall 
monitor  each  valve  in  organic  HAP 
service  for  leaks  once  each  quarter,  or 
comply  with  paragraphs  (e)(4)(iii),  (iv). 
or  (v)  of  this  section,  except  as  provided 
in  paragraph  (f)  of  this  section. 

(I)  Unsafe  to  monitor,  difficult-to- 
monitoT,  and  inaccessible  equipment. 

(1)  Equipment  that  is  designated  as 
unsafe-to-monitor,  difficult-to-monitor. 
or  inaccessible  is  exempt  from  the 
requirements  as  specified  in  paragraphs 
{f)(l)(i)  through  (iv)  of  this  section 
provided  the  owner  or  operator  meets 
the  requirements  specified  in  paragraph 
(f)(2),  (3),  or  (4)  of  this  section,  as 
applicable.  All  equipment,  except 
connectors  that  meet  the  requirements 
in  paragraph  (f)(4)  of  this  section,  must 
be  assigned  to  a  group  of  processes. 
Ceramic  or  ceramic-lined  connectors  are 
subject  to  the  same  requirements  as 
inaccessible  connectors. 

(i)  For  pumps  and  agitators, 
paragraphs  (c)(2).  (3),  and  (4)  of  this 
section  do  not  apply. 

(ii)  For  valves,  paragraphs  (e)(2) 
through  (7)'of  this  section  do  not  apply. 

(iii)  For  connectors,  §  63.174(b) 
through  (e)  and  paragraphs  (b)(3)(iii)(C) 
through  (G)  of  this  section  do  not  apply. 

(iv)  For  closed-vent  systems, 
§  63.172(f)(1).  (f)(2).  and  (g)  do  not 
apply. 

(2)  Equipment  that  is  unsafe-to- 
monitor. 

(i)  Valves,  connectors,  agitators,  and 
any  part  of  closed-vent  systems  may  be 
designated  as  unsafe-to-monitor  if  the 
owner  or  operator  determines  that 
monitoring  personnel  would  be  exposed 
to  an  immediate  danger  as  a 
consequence  of  complying  with  the 
monitoring  requirements  identified  in 
paragraphs  (f)(l)(i)  through  (iii)  of  this 
section,  or  the  inspection  requirements 
identified  in  paragraph  (f)(l)(iv)  of  this 
section. 

(ii)  The  owner  or  operator  of 
equipment  that  is  designated  as  unsafe- 
to-monitor  must  have  a  written  plan  that 
requires  monitoring  of  the  equipment  as 
frequently  as  practicable  during  safe-to- 
monitor  times.  For  valves,  cormectors, 
and  agitators,  monitoring  shall  not  be 
more  frequent  than  the  periodic 
monitoring  schedule  otherwise 
applicable  to  the  group  of  processes  in 
which  the  equipment  is  located.  For 
closed- vent  systems,  inspections  shall 
not  be  more  frequent  than  annually. 

(3)  Equipment  that  is  difficult-to- 
monitor. 

(i)  A  valve,  agitator,  pump,  or  any  part 
of  a  closed-vent  system  may  be 
designated  as  difficult-to-monitor  if  the 
owner  or  operator  determines  that  the 


equipment  cannot  be  monitored  or 
inspected  without  elevating  the 
monitoring  personnel  more  than  2 
meters  above  a  support  surface  or  the 
equipment  is  not  accessible  in  a  safe 
manner  when  it  is  in  organic  HAP 
service; 

(ii)  At  a  new  affected  source,  an 
owner  or  operator  may  designate  no 
more  than  3  percent  of  valves  as 
difficult-to-monitor. 

(iii)  The  owner  or  operator  of  valves, 
agitators,  or  pumps  designated  as 
difficult-to-monitor  must  have  a  written 
plan  that  requires  monitoring  of  the 
equipment  at  least  once  per  calendar 
year  or  on  the  periodic  monitoring 
schedule  otherwise  applicable  to  the 
group  of  processes  in  which  the 
equipment  is  located,  whichever  is  less 
frequent.  For  any  part  of  a  closed-vent 
system  designated  as  difficult-to- 
monitor,  the  owner  or  operator  must 
have  a  written  plan  that  requires 
inspection  of  the  closed-vent  system  at 
least  once  every  5  years. 

(4)  Inaccessible,  ceramic,  or  ceramic- 
lined  connectors. 

(i)  A  connector  may  be  designated  as 
inaccessible  if  it  is: 

(A)  Buried; 

(B)  Insulated  in  a  manner  that 
prevents  access  to  the  equipment  by  a 
monitor  probe; 

(C)  Obstructed  by  equipment  or 
piping  that  prevents  access  to  the 
equipment  by  a  monitor  probe; 

(D)  Unable  to  be  reached  from  a 
wheeled  scissor-lift  or  hydraulic-type 
scaffold  which  would  allow  access  to 
equipment  up  to  7.6  meters  above  the 
ground;  or 

(E)  Not  able  to  be  accessed  at  any  time 
in  a  safe  manner  to  perform  monitoring. 
Unsafe  access  includes,  but  is  not 
limited  to,  the  use  of  a  wheeled  scissor- 
lift  on  unstable  or  uneven  terrain,  the 
use  of  a  motorized  man-lift  basket  in 
areas  where  an  ignition  potential  exists, 
or  access  would  require  near  proximity 
to  hazards  such  as  electrical  lines,  or 
would  risk  damage  to  equipment. 

(F)  Woidd  require  elevating  the 
monitoring  personnel  more  than  2 
meters  above  a  permanent  support 
surface  or  would  require  the  erection  of 
scaffold. 

(ii)  At  a  new  affected  source,  an 
owner  or  operator  may  designate  no 
more  than  3  percent  of  connectors  as 
inaccessible. 

(iii)  If  any  inaccessible,  ceramic,  or 
ceramic-lined  connector  is  observed  by 
visual,  audible,  olfactory,  or  other 
means  to  be  leaking,  the  leak  shall  be 
repaired  as  soon  as  practicable,  but  no 
later  than  15  calendar  days  after  the  leak 
is  detected,  except  as  provided  in 
paragraph  (b)(3)(t)  of  this  section. 


(iv)  Any  connector  that  is  inaccessible 
or  that  is  ceramic  or  ceramic-lined  is 
exempt  from  the  recordkeeping  and 
reporting  requirements  of  paragraphs  (g) 
and  (h)  of  this  section. 

(gj*   *  * 

(2)  •  •  * 

(vi)  A  list  of  equipment  designated  as 
unsafe  to  monitor  or  difficult  to  monitor 
imder  paragraph  (f)  of  this  section  and 
a  copy  of  the  plan  for  monitoring  this 
equipment. 


§63.1365    [Amended] 
6.  Section  63.1365  is  amended  by: 

a.  Revising  paragraph  (a)(l)(iii); 

b.  Revising  paragraph  (a)(2); 

c.  Revising  paragraph  (a)(5); 

d.  Revising  paragraph  (a)(6); 

e.  Revising  paragraph  (a)(7)(i) 
introductory  text; 

f.  Revising  paragraphs  (a)(7)(i)(A)  and 

(C); 

;.  Revising  paragraph  (a)(7)(ii); 
Revising  paragraph  (b)  introductory 
text; 

i.  Revising  paragraph  (b)(8); 

j.  Revising  paragraph  (b)(ll) 
introductory  text; 

k.  Revising  paragraph  (b)(ll)(iii) 
introductory  text; 

1.  Revising  "paragraph  (b)(l)(i)(B)  of 
this  section"  to  read  "paragraph 
(b)(ll)(i)(B)  of  this  section"  in  the  last 
sentence  of  paragraph  (b)(ll)(iii)(A); 

m.  Adding  paragraph  (b)(ll)(iii)(D); 

n.  Revising  paragraph  (b)(ll)(iv); 

o.  Removing  paragraph  (b)(12); 

p.  Revising  paragraph  (c)(l)(iii)  and 

(v); 

q.  Revising  paragraph  (c)(2)(i)(C); 

r.  Revising  paragraphs  (c)(2)(i)(D)(4)(i) 
and  {Hi); 

s.  Revising  paragraphs  (c)(2)(i)(E)(5) 
and  (4); 

t.  Revising  paragraph  (c){2)(i)(F); 

u.  Revising  paragraph  (c)(2)(ii) 
introductory  text  and  paragraph 
(c)(2)(ii)(A); 

V.  Revising  paragraph  (c)(3)(ii)(A); 

w.  Revising  paragraph  (c)(3)(iii) 
introductory  text; 

X.  Revising  paragraphs  (d)(l)(i)(A)  and 

(B); 

y.  Revising  paragraph  (d)(3)(ii); 

z.  Revising  paragraph  (e); 

aa.  Revising  "§  63.1362(h)(2)"  to  read 
"§  63.1362(g)(2)"  and  revising 
"§  63.1362(h)(3)"  to  read 
"§  63.1362(g)(3)"  in  paragraph  (g) 
introductory  text; 

bb.  Revising  "§  63.1362(h)(2)"  to  read 
"§  63.1362(g)(2)"  in  paragraph  (g)(3)(i); 

cc.  Revising  "§63.1362(h)(3)(i)"  to 
read  "§63.1362{g)(3)(i)"  in  paragraph 

(g)(3)(ii); 

dd.  Revising  "§63.1362(h)(3)(ii)"  to 
read  "§63.1362(g)(3)(ii)"  in  paragraph 
(g)(4)  introductory  text; 
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I  ee.  Revising  "§63.1362(h)(3)(ii)(A)"  to 
read  "§63.1362(g)(3)(ii)(A)"  in 
paragraph  (g)(4)(i);  and 

ff.  Revising  "§63.1362(i)(3)(ii)(A)"  to 
read  "§63.l362(g)(3)(ui)(A)"  in 
paragraph  (g)(4)(ii). 

The  revisions  and  additions  read  as 
follows: 

§63.1365    Test  methods  and  initial 
compliance  procedures. 

(a)  *  *  * 

(1)  *  *  * 

(iii)  For  a  condenser,  the  design 
evaluation  must  consider  the  vent 
stream  flow  rate,  relative  humidity,  and 
temperature,  and  must  establish  the 
maximum  temperature  of  the  condenser 
exhaust  vent  stream  and  the 
corresponding  outlet  organic  HAP 
compound  concentration  level  or 
emission  rate  for  which  the  required 
reduction  is  achieved. 


J,. 


(2)  Calculation  of  TOC  or  total  organic 

'AP  concentration.  The  TOC 
concentration  or  total  organic  HAP 
concentration  is  the  simi  of  the 
concentrations  of  the  individual 
components.  If  compliance  is  being 
determined  based  on  TOC,  the  owner  or 
operator  shall  compute  TOC  for  each 
run  using  Equation  6  of  this  subpart.  If 
compliance  is  being  determined  based 
on  total  organic  HAP,  the  owner  or 
operator  shall  compute  total  organic 
HAP  using  Equation  6  of  this  subpart, 
except  that  only  organic  HAP 
compounds  shall  be  siunmed;  when 
determining  compliance  with  the 
wastewater  provisions  of  §  63.1362(d), 
the  organic  HAP  compounds  shall 
consist  of  the  organic  HAP  compounds 
in  Table  9  of  subpart  G  of  this  part. 


,r 


^ 


|CGT=-^ilicGS,3l        (Eq.6) 

Where: 

CGT=total  concentration  of  TOC  in 

vented  gas  stream,  average  of 

samples,  dry  basis,  ppmv 
I  ;}GSjj=concentration  of  sample 

(components  in  vented  gas  stream 
for  sample  j,  dry  basis,  ppmv 
n=number  of  compounds  in  die  sample 
m=number  of  samples  in  the  sample  run 

k  *  *  *  * 

(5)  Initial  compliance  with  alternative 
standard.  Initial  compliance  with  the 
alternative  standards  in  §  63.1362(b)(6) 
and  (c)(4)  for  combustion  devices  is 
demonstrated  when  the  outlet  TOC 
concentration  is  20  ppmv  or  less,  and 
the  outlet  HCl  and  chlorine 
concentration  is  20  ppmv  or  less.  Initial 
compliance  with  the  alternative 
standards  in  §  63.1362(b)(6)  and  (c)(4) 


for  noncombustion  devices  is 
demonstrated  when  the  outlet  TOC 
concentration  is  50  ppmv  or  less,  and 
the  outlet  HCl  and  chlorine 
concentration  is  50  ppmv  or  less.  To 
demonstrate  initial  compliance,  the 
owner  or  operator  shall  be  in 
compliance  with  the  monitoring 
provisions  in  §  63.1366(b)(5)  on  the 
initial  compliance  date.  The  owner  or 
operator  shall  use  Method  18  to 
determine  the  predominant  organic 
HAP  in  the  emission  stream  if  the  TOC 
monitor  is  calibrated  on  the 
predominant  HAP. 

(6)  Initial  compliance  with  the  20 
ppmv  outlet  limit.  Initial  compliance 
with  the  20  ppmv  TOC  or  total  organic 
HAP  concentration  is  demonstrated 
when  the  outlet  TOC  or  total  organic 
HAP  concentration  is  20  ppmv  or  less. 
Initial  compliance  with  the  20  ppmv 
HCl  and  chlorine  concentration  is 
demonstrated  when  the  ouUet  HCl  and 
chlorine  concentration  is  20  ppmv  or 
less.  To  demonstrate  initial  compliance, 
the  operator  shall  use  applicable  test 
methods  described  in  paragraphs  (b)(1) 
through  (9)  of  this  section,  and  test 
under  conditions  described  in 
paragraphs  (b)(10)  or  (11)  of  this  section, 
as  applicable.  The  owner  or  operator 
shall  comply  with  the  monitoring 
provisions  in  §  63.1366(b)(1)  through  (5) 
on  the  initial  compliance  date. 

(7)  *  *  * 

(i)  Combustion  device.  Except  as 
specified  in  §63.1366(b)(5)(ii)(A).  if  the 
vent  stream  is  controlled  with  a 
combustion  device,  the  owner  or 
operator  must  comply  with  the 
provisions  in  paragraphs  (a)(7)(i)(A) 
through  (C)  of  this  section. 

(A)  To  comply  with  a  TOC  or  total 
organic  HAP  outlet  concentration 
standard  in  §  63.1362(b)(2)(iv)(A), 
(b)(4)(ii)(A).  (b)(6).  (c)(2)(iv)(B).  (c)(4). 
(d)(13).  or  §  63.172,  the  actual  TOC 
ouUet  concentration  must  be  corrected 
to  3  percent  oxygen. 
***** 

(C)  The  integrated  sampling  and 
analysis  procedures  of  Method  3B  of  40 
CFR  part  60,  appendix  A,  shall  be  used 
to  determine  the  actual  oxygen 
concentration  (%02d).  The  samples  shall 
be  taken  during  the  same  time  that  the 
TOC,  total  organic  HAP,  and  total  HCl 
and  chlorine  samples  are  taken.  The 
concentration  corrected  to  3  percent 
oxygen  (Cd)  shall  be  computed  using 
Equation  7  of  this  subpart: 


Cc=concentration  of  TOC,  total  organic 
HAP,  or  total  HCl  and  chlorine 
corrected  to  3  percent  oxygen,  dry 
basis,  ppmv 
Cm=total  concentration  of  TOC,  total 
organic  HAP,  or  total  HCl  and 
chlorine  in  the  vented  gas  stream, 
average  of  samples,  dry  basis,  ppmv 
%02d=concentration  of  oxygen 

measured  in  vented  gas  stream,  dry 
basis,  percent  by  volume 
(ii)  Noncombustion  devices.  If  a 
control  device  other  than  a  combustion 
device,  and  not  in  series  with  a 
combustion  device,  is  used  to  comply 
with  a  TOC,  total  organic  HAP,  or  total 
HCl  and  chlorine  outlet  concentration 
standard,  the  owner  or  operator  must 
correct  the  actual  concentration  for 
supplemental  gases  using  Equation  8  of 
this  subpart. 


C   =C 


Where: 


17.9 


20.9 -%02d 


(Eq.7) 


C   =C 


V-hV^ 


(Eq.8) 


Where: 

Ca=corrected  outlet  TOC,  total  organic 

HAP,  or  total  HCl  and  chlorine 

concentration,  dry  basis,  ppmv 
Cm=actual  TOC.  total  organic  HAP,  or 

total  HCl  and  chlorine 

concentration  measured  at  control 

device  outlet,  dry  basis,  ppmv 
Va=total  volumetric  flow  rate  of  affected 

streams  vented  to  the  control  device 
Vs=total  volumetric  flow  rate  of 

supplemental  gases  - 

(b)  Test  methods  and  conditions. 
When  testing  is  conducted  to  measure 
emissions  from  an  affected  source;  the 
test  methods  specified  in  paragraphs 
(b)(1)  through  (9)  of  this  section  shall  be 
used.  Compliance  tests  shall  be 
performed  under  conditions  specified  in 
paragraphs  (b)(10)  and  (11)  of  this 
section. 
***** 

(8)  Wastewater  analysis  shall  be 
conducted  in  accordance  with 
§  63.144(b)(5)(i)  through  (iii)  or  as 
specified  in  paragraph  (b)(8)(i)  or  (ii)  of 
this  section. 

(i)  As  an  alternative  to  the  methods 
specified  in  §  63.144(b)(5)(i),  an  owner 
or  operator  may  conduct  wastewater 
analyses  using  Method  1666  or  1671  of 
40  CFR  part  136,  appendix  A,  and 
comply  with  the  sampling  protocol 
requirements  specified  in 
§63.144(b)(5)(ii).  The  validation 
requirements  specified  in 
§  63.144(b)(5)(iii)  do  not  apply  if  an 
owner  or  operator  uses  Method  1666  or 
1671  of  40  CFR  part  136,  appendix  A. 

(ii)  As  an  alternative  to  the  methods 
specified  in  §  63.144(b)(5)(i),  an  owner 
or  operator  may  use  procedures 
specified  in  Method  8260  or  8270  in 
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"Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods." 
EPA  Publication  No.  SW-846,  Third 
Edition.  September  1986,  as  amended 
by  Update  I,  November  15. 1992.  An 
owner  or  operator  also  may  use  any 
more  recent,  updated  version  of  Method 
8260  or  8270  approved  by  EPA.  For  the 
purpose  of  using  Method  8260  or  8270 
to  comply  with  this  subpart,  the  owner 
or  operator  must  maintain  a  formal 
quality  assiuance  program  consistent 
with  either  Section  8  of  Method  8260  or 
Method  8270.  This  program  must 
include  the  elements  related  to 
measuring  the  concentrations  of  volatile 
compounds  that  are  specified  in 
paragraphs  (b)(8){ii)(A)  through  (C)  of 
this  section. 

(A)  Documentation  of  site-specific 
procedures  to  minimize  the  loss  of 
compounds  due  to  volatilization, 
biodegradation.  reaction,  or  sorption 
during  the  sample  collection,  storage, 
and  preparation  steps. 

(B J  Documentation  of  specific  quality 
assurance  procedures  followed  during 
sampling,  sample  preparation,  sample 
introduction,  and  analysis. 

(C)  Measurement  of  the  average 
accuracy  and  nrecision  of  the  specific 
procedures,  including  field  duplicates 
and  field  spiking  of  the  material  source 
before  or  during  sampling  with 
compounds  having  similar  chemical 
characteristics  to  the  target  analytes. 
***** 

(11)  Testing  conditions  for  batch 
processes.  Testing  of  emissions  on 
equipment  where  the  flow  of  gaseous 
emissions  is  intermittent  (batch 
operations)  shall  be  conducted  at 
absolute  peak-case  conditions  or 
hypothetical  peak-case  conditions,  as 
specified  in  paragraphs  (b)(ll)(i)  and  (ii) 
of  this  section,  respectively.  Gas  stream 
volumetric  flow  rates  shall  be  measured 
at  15-minute  intervals.  Organic  HAP, 
TOC,  or  HCl  and  chlorine  concentration 
shall  be  determined  from  samples 
collected  in  an  integrated  sample  over 
the  duration  of  the  test,  or  from  grab 
samples  collected  simultaneously  with 
the  flow  rate  measurements  (every  15 
minutes).  If  an  integrated  sample  is 
collected  for  laboratory  analysis,  the 
sampling  rate  shall  be  adjusted 
proportionally  to  reflect  variations  in 
flow  rate.  In  cdl  cases,  a  site-specific  test 
plan  shall  be  submitted  to  the 


Administrator  for  approval  prior  to 
testing  in  accordance  with  §  63.7(c).  The 
test  plan  shall  include  the  emissions 
profile  described  in  paragraph 
(b)(l  1  )(iii)  of  this  section.  The  term    . 
"HAP  mass  loading"  as  used  in 
paragraphs  (b)(ll)(i)  through  (iii)  of  this 
section  refers  to  the  class  of  HAP,  either 
organic  or  HCl  and  chlorine,  that  the 
control  device  is  intended  to  control. 
***** 

(iii)  Emissions  profile.  The  ov«ier  or 
operator  may  choose  to  perform  tests 
only  during  those  periods  of  the  peak- 
case  episode(s)  that  the  owner  or 
operator  selects  to  control  as  part  of 
achieving  the  required  emission 
reduction.  Except  as  specified  in 
paragraph  (b)(ll)(iii)(D)  of  this  section, 
the  owner  or  operator  shall  develop  an 
emission  profile  for  the  vent  to  the 
control  device  that  describes  the 
characteristics  of  the  vent  stream  at  the 
inlet  to  the  control  device  under  either 
absolute  or  hypothetical  peak-case 
conditions.  The  emissions  profile  shall 
be  developed  based  on  the  applicable 
procediues  described  in  paragraphs 
(b)(ll)(iii)(A)  through  (C)  of  this  section, 
as  required  by  paragraphs  (b)(ll)(i)  and 
(ii)  of  this  section. 
***** 

(D)  Exemptions.  The  owner  or 
operator  is  not  required  to  develop  an 
emission  profile  under  the 
circumstances  described  in  paragraphs 
(b)(ll)(iii)(D)(l)  or  (2)  of  this  section. 

(1)  If  all  process  vents  for  a  process 
are  controlled  using  a  control  device  or 
series  of  control  devices  that  reduce 
HAP  emissions  by  98  percent  or  more, 
no  other  emission  streams  are  vented  to 
the  control  device  when  it  is  used  to 
control  emissions  from  the  subject 
process,  and  the  performance  test  is 
conducted  over  the  entire  batch  cycle. 

(2)  If  a  control  device  is  used  to 
comply  with  the  outlet  concentration 
limit  for  process  vent  emission  streams 
from  a  single  process  (but  not 
necessarily  all  of  the  process  vents  fit>m 
that  process),  no  other  emission  streams 
are  vented  to  the  control  device  while 

it  is  used  to  control  emissions  bom  the 
subject  process,  and  the  performance 
test  is  conducted  over  the  entire  batch 
cycle. 

(iv)  Test  duration.  Three  runs,  at  a 
minimum  of  1  hour  each,  are  required 
for  performance  testing.  Each  test  run 


may  be  a  maximum  of  either  24  hours 
or  the  duration  of  the  longest  batch 
controlled  by  the  control  device, 
whichever  is  shorter.  Each  run  must 
include  the  same  absolute  or 
hypothetical  peak-case  conditions,  as 
defined  in  paragraph  (b)(ll)(i)  or  (ii)  of 
this  section, 
(c)*  *  * 

(D*  •  * 

(iii)  Initial  compliance  with  the 
organic  HAP  percent  reduction 
requirements  specified  in 
§63.1362(b)(2)(ii).  (b)(2)(iii),  and 
(b)(4)(ii)  is  demonstrated  by  determining 
controlled  HAP  emissions  using  the 
procediu«s  described  in  paragraph  (c)(3) 
of  this  section,  determining 
uncontrolled  HAP  emissions  using  the 
procedures  described  in  paragraph  (c)(2) 
of  this  section,  and  calculating  the 
applicable  percent  reduction.  As  an 
alternative,  if  the  conditions  specified  in 
paragraph  (b)(ll)(iii)(D)(  1)  of  this 
section  are  met,  initial  compliance  may 
be  demonstrated  by  showing  the  control 
device  reduces  emissions  by  98  percent 
by  weight  or  greater  using  the 
procedures  specified  in  paragraph  (c)(3) 
of  this  section. 
***** 

(v)  Initial  compliance  with  the  outlet 
concentration  limits  in 
§63.1362(b)(2)(iv)(A).  (b)(3)(ii), 
(b)(4)(ii)(A),  (b)(5)(ii).  and  (b)(5)(iii)  is 
demonstrated  when  the  outlet  TOC  or 
total  organic  HAP  concentration  is  20 
ppmv  or  less  and  the  outlet  HCl  and 
chlorine  concentration  is  20  ppmv  or 
less.  The  owner  or  operator  shall 
demonstrate  compliance  by  fulfilling 
the  requirements  in  paragraph  (a)(6)  of 
this  section.  If  an  owner  or  operator 
elects  to  develop  an  emissions  profile  by 
process  as  described  in  paragraph 
(b)(ll)(iii)(A)  of  this  section, 
uncontrolled  emissions  shall  be 
determined  using  the  procedures  in 
paragraph  (c)(2)  of  this  section. 
***** 

(2)*   '   * 

(i)*  *  * 

(C)  Purging.  Emissions  from  purging 
shall  be  calculated  using  Equation  10  of 
this  subpart,  except  that  for  purge  flow 
rates  greater  than  100  scfm,  the  mole 
fraction  of  HAP  will  be  assumed  to  be 
25  percent  of  the  saturated  value. 


E  =  £PiMWi 


i=l 


(RKT) 


V 


111 


(Eq.  10) 
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Where: 

Esmass  of  HAP  emitted 

Vspurge  flow  rate  at  the  temperature 

and  pressure  of  the  vessel  vapor 

space 

Rsideal  gas  law  constant 
T*temperature  of  the  vessel  vapor 

space;  absolute 
P,=partial  pressure  of  the  individual 

HAP 


Pj=partial  pressure  of  individual 

condensable  compounds  (including 

HAP) 
PT=pressure  of  the  vessel  vapor  spajce 
MWi=molec\dar  weight  of  the 

individual  HAP 
t=time  of  purge 
n=number  of  HAP  compoimds  in  the 

emission  stream 
m=number  of  condensable  compoimds 

(including  HAP)  in  the  emission 

stream 


(D)*  *  • 

(4)*  *  * 

(i)  As  an  alternative  to  the  procedures 
described  in  paragraphs  (c)(2)(i)(D)(l) 
and  (2)  of  this  section,  emissions  caused 
by  heating  a  vessel  to  any  temperature 
less  than  the  boiling  point  may  be 
calculated  using  Equation  15  of  this 
subpart. 


E  =  MWhapX 


Navg  X  In 


Pt-I(p...) 

i=l 
m 

Pt-I(Pu) 


~(nHAP,2~°HAP.l) 


(Eq.  15) 


Where: 

Ezmass  of  HAP  vapor  displaced  itom 

the  vessel  being  heated 
N,vg=average  gas  space  molar  volume 

during  the  heating  process,  as 

calculated  using  Equation  16  of  this 

subpart 

PT=total  pressing  in  the  vessel 
Pi  i=partial  pressure  of  the  individual 

HAP  compoimds  at  Ti 


Pi.2=partial  pressure  of  the  individual 

HAP  compounds  at  T2 
MWHAP=average  molecular  weight  of 

the  HAP  compoimds,  as  calculated 

using  Equation  14  of  this  subpart 
n  HAP.i  =  number  of  moles  of  total  HAP  in 

the  vessel  headspace  at  T| 
nHAP,2  =  number  of  moles  of  total  HAP  in 

the  vessel  headspace  at  T2 


m  =  number  of  HAP  compounds  in  the 
emission  stream 


(iii)  The  difference  in  the  number  of 
moles  of  total  HAP  in  the  vessel 
headspace  between  the  initial  and  final 
temperatures  is  calculated  using 
Equation  17  of  this  subpart. 


(» 


HAP.2 


~°HAP,l]- 


(RXi^)f 


SPu-T^IP...        (Eql7) 


(RXT,)tt 


Where: 

nHAP.2  =  number  of  moles  of  total  HAP  in 

the  vessel  headspace  at  T2 
uhap.!  =  number  of  moles  of  total  HAP  in 

the  vessel  headspace  at  Ti 
V  =  volume  of  freaspace  in  vessel 
R  =  ideal  gas  law  constant 
Ti  =  initial  temperature  of  the  vessel 

I     contents,  absolute 
Tb  =  final  temperature  of  the  vessel 

I     contents,  absolute 
Pi,  1  =  partial  pressure  of  the  individual 

HAP  compounds  at  Ti 
Pl  2  =  partial  pressure  of  the  individual 

HAP  compounds  at  T2 
ij=  number  of  HAP  compounds  in  the 

emission  stream 

(E)*  •  * 


(5)  The  initial  and  final  partial 
pressures  of  the  noncondensable  gas  in 
the  vessel  are  determined  using 
Equations  21  and  22  of  this  subpart. 

m 

p„c.=p.-I{Pj*X'^j)     (Eq-21) 


P™:2=P2-I(Pj*X'^j)        (Eq.22) 
j=i 
Where: 
Pnci  =  initial  partial  pressure  of  the 

noncondensable  gas 
Pnc2  =  final  partial  pressure  of  the 

noncondensable  gas 
Pl  =  initial  vessel  pressure 


P2  =  final  vessel  pressure 

Pj*  =  vapor  pressure  of  each  condensable 

compound  (including  HAP)  in  the  • 

emission  stream 
Xj  =  mole  fraction  of  each  condensable 

compound  (including  HAP)  in  the 

liquid  phase 
m  =  number  of  condensable  compounds 

(including  HAP)  in  the  emission 

stream 

(4)  The  moles  of  HAP  emitted  during 
the  depressurization  are  calculated  by 
tedung  an  approximation  of  the  average 
ratio  of  moles  of  HAP  to  moles  of 
noncondensable  and  multiplying  by  the 
total  moles  of  noncondensables  released 
during  the  depressurization,  using 
Equation  23  of  this  subpart: 


"hap.  I       °HAP.2 


n 


V     °i 


n 


2     J 


HAP.e 


[n,-D2]        (Eq.  23) 


Where: 

nHAP.e  =  moles  of  HAP  emitted 


nHAP.i  =  moles  of  HAP  vapor  in  vessel  at 
the  initial  pressure,  as  calculated 
using  Equation  18  of  this  subpart 


nHAP.2  =  moles  of  HAP  vapor  in  vessel  at 
the  final  pressure,  as  calculated 
using  Equation  18  of  this  subpart 


v 
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Di  =  initial  number  of  moles  of 

noncondensable  gas  in  the  vessel, 
as  calculated  using  Equation  19  of 
this  subpart 


n2  =  final  number  of  moles  of 

noncondensable  gas  in  the  vessel, 
as  calculated  using  Equation  19  of 
this  subpart 


(F)  Vacuum  systems.  Calculate 
emissions  from  vacuum  systems  using 
Equation  26  of  this  subpart: 


E  = 


(MWHApXLaXt) 


MW„ 


IP. 


Pt-IPj 


(Eq.  26) 


Where: 

E  =  mass  of  HAP  emitted 

Pt  =  absolute  pressure  of  receiving 

vessel  or  ejector  outlet  conditions,  if 
there  is  no  receiver 

Pi  =  partial  pressure  of  individual  HAP 
at  the  receiver  temperature  or  the 
ejector  outlet  conditions 

Pj  =  partial  pressure  of  individual 

condensable  compounds  (including 
HAP)  at  the  receiver  temperature  or 
the  ejector  outlet  conditions 

La  =  total  air  leak  rate  in  the  system, 
mass/time 

MW«:  =  molecular  weight  of 
noncondensable  gas 

t  =  time  of  vacuum  operation 

MW  HAP  =  average  molecular  weight  of 
HAP  in  the  emission  stream,  as 
calculated  using  Equation  14  of  this 
subpart,  with  HAP  partial  pressures 
calculated  at  the  temperature  of  the 
receiver  or  ejector  outlet,  as 
appropriate 

n  =  number  of  HAP  components  in  the 
emission  stream 

m  =  number  of  condensable  compounds 
(including  HAP)  in  the  emission 
stream 

***** 

(ii)  Engineering  assessments.  The 
owner  or  operator  shall  conduct  an 
engineering  assessment  to  determine 
uncontrolled  HAP  emissions  for  each 
emission  episode  that  is  not  due  to 
vapor  displacement,  purging,  heating, 
depressurization,  vacuum  systems,  gas 
evolution,  or  air  drying.  For  a  given 
emission  episode  caused  by  any  of  these 
seven  types  of  activities,  the  owner  or 
operator  also  may  request  approval  to 
determine  imcontroUed  hAP  emissions 
based  on  an  engineering  assessment. 
Except  as  si}ecified  in  paragraph 
(c)(2)(ii)(A)  of  this  section,  all  data, 
assumptions,  and  procedures  used  in 
the  engineering  assessment  shall  be 
docimiented  in  the  Precompliance  plan 
in  accordance  with  §  63.1367(b).  An 
engineering  assessment  includes,  but  is 
not  limited  to,  the  information  and 
procedures  described  in  paragraphs 
(c)(2)(u)(A)  through  (D)  of  this  section. 

(A)  Test  results,  provided  the  tests  are 
representative  of  current  operating 


practices  at  the  process  unit.  For  process 
vents  without  variable  emission  stream 
characteristics,  an  engineering 
assessment  based  on  the  results  of  a 
previous  test  may  be  submitted  in  the 
Notification  of  Compliance  Status  report 
instead  of  the  Precompliance  plan. 
Results  bom  a  previous  test  of  process 
vents  with  variable  emission  stream 
characteristics  will  be  acceptable  in 
place  of  values  estimated  using  the 

f>rocedures  specified  in  paragraph 
c)(2)(i)  of  this  section  if  the  test  data 
show  a  greater  than  20  percent 
discrepancy  between  the  test  value  and 
the  estimated  value,  and  the  results  of 
the  engineering  assessment  shall  be 
included  in  the  Notification  of 
Compliance  Status  report.  For  other 
process  vents  with  variable  emission 
stream  characteristics,  engineering 
assessments  based  on  the  results  of  a 
previous  test  must  be  submitted  in  the 
Precompliance  plan.  For  engineering 
assessments  based  on  new  tests,  the 
owner  or  operator  must  comply  with  the 
test  notification  requirements  in 
§  63.1368(m).  and  the  results  of  the 
engineering  assessment  may  be 
submitted  in  the  Notification  of 
Compliance  Status  report  rather  than 
the  Precompliance  plan. 

y  *  *  * 

(A)  Initial  compliance  with  a  percent 
reduction  requirement  for  total  organic 
HAP  shall  be  determined  by  measuring 
either  total  organic  HAP  or  TOC  at  the 
inlet  and  outlet  of  the  control.  Initial 
compliance  with  a  percent  reduction 
requirement  for  total  HCl  and  chlorine 
shall  be  determined  by  measuring  the 
HCl  and  chlorine  at  the  inlet  and  outlet 
of  the  control  device.  All  measurements 
shall  be  conducted  using  the  test 
methods  and  procedures  described  in 
paragraph  (b)  of  this  section. 
Concentrations  shall  be  calculated  from 
the  data  obtained  through  emission 
testing  according  to  the  procedures  in 
paragraph  (a)(2)  of  this  section. 
***** 

(iii)  Condensers.  The  owner  or 
operator  using  a  condenser  as  a  control 


device  shall  determine  controlled 
emissions  for  each  batch  emission 
episode  according  to  the  engineering 
methodology  in  paragraphs  (c)(3)(iii)(A) 
through  (G)  of  this  section.  The  owner 
or  operator  must  measure  the  exhaust 
gas  temperature  and  show  that  it  is  less 
than  or  equal  to  the  temperature  used  in 
the  applicable  equation.  Individual  HAP 
partial  pressures  shall  be  calculated  as 
specified  in  paragraph  (c)(2)(i)  of  this 
section. 
***** 

(d)  *  *  * 

(D*  *  * 
(i)*  *  * 

(A)  At  the  reasonably  expected 
maximum  filling  rate.  Equations  35  and 
36  of  this  subpart  shall  be  used  to 
calculate  the  mass  rate  of  total  organic 
HAP  or  TOC  at  the  inlet  and  outlet  of 
the  control  device. 


E.=K, 


Qi        (Eq.  35) 


ih' 


Qo      (Eq  36) 


Where: 

Cij.  Coj=concentration  of  sample 

component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dry  basis, 
ppmv 

Ei,  Eo=mass  rate  of  total  organic  HAP  or 
TOC  at  the  inlet  and  outlet  of  the 
control  device,  respectively,,  dry 
basis,  kg/hr 

M,j,  Moj=molecular  weight  of  sample 
component  j  of  the  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  g/gmole 

Qi,  Qp=flow  rate  of  gas  stream  at  the 
inlet  and  outlet  of  the  control 
device,  respectively,  dscmm 

K2=con8tant.  2.494  x  10*  (parts  per 
million) " '  (gram-mole  per  standard 
cubic  meter)  (kilogram/gram) 
(minute/hour),  where  standard 
temperatiue  is  20°C 


tnKOO 
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(B)  The  percent  reduction  in  total 
organic  HAP  or  TOC  shall  be  calculated 
using  Equation  37  of  this  subpart: 


R=^'     ^"(100) 


(Eq.  37) 


Where: 

Rscontrol  efficiency  of  control  device, 
percent 

Ejsmass  rate  of  total  organic  HAP  or 
TOC  at  the  inlet  to  the  control 
device  as  calculated  under 
paragraph  (d)(l)(i)(A)  of  this  section, 
kilograms  organic  HAP  per  hour 

Eopmass  rate  of  total  organic  HAP  or 
TOC  at  the  outlet  of  the  control 
device,  as  calculated  under 
paragraph  (d)(l)(i)(A)  of  this 
section,  kilograms  organic  HAP  per 
hour 
*        *        *        * 

t3)*    *   * 

(ii)  Comply  with  the  procedures 
described  in  §  63.120(a),  (b),  or  (c).  as 
applicable,  with  the  differences 
specified  in  paragraphs  (d)(3)(ii){A) 
through  (C)  of  this  section. 

(A)  When  the  term  "storage  vessel"  is 
used  in  §  63.120,  the  definition  of  the 
term  "storage  vessel"  in  §63.1361  shall 
apply  for  the  purposes  of  this  subpart. 

(B)  When  the  phrase  "the  compliance 
date  specified  in  §  63.100  of  subpart  F 
of  this  part"  is  referred  to  in  §63.120. 
the  phrase  "the  compliance  date 
specified  in  §  63.1364"  shall  apply  for 
the  purposes  of  this  subpart. 

(C)  When  the  phrase  "the  maximum 
true  vapor  pressure  of  the  total  organic 
HAP  in  the  stored  liquid  falls  below  the 
values  defining  Group  1  storage  vessels 
specified  in  Table  5  or  Table  6  of  this 
subpart"  is  referred  to  in 

§  63.120(b)(l)(iv).  the  phrase  "the 
maximum  true  vapor  pressure  of  the 
total  organic  HAP  in  the  stored  liquid 
falls  below  the  values  defining  Group  1 
storage  vessels  specified  in  §63.1361" 
shall  apply  for  the  purposes  of  this 
subpart. 
***** 

(e)  Initial  compliance  with  wastewater 
provisions.  The  owner  or  operator  shall 
demonstrate  initial  compliance  with  the 
wastewater  requirements  by  complying 
with  the  applicable  provisions  in 
§  63.145.  except  that  the  owner  or 
operator  need  not  comply  with  the 
requirement  to  determine  visible 
emissions  that  is  specified  in 
§63.145(j)(l),  and  references  to 
compounds  in  Table  8  of  subpart  G  of 
this  part  are  not  applicable  for  the 
purposes  of  this  subpart.  When 
§63.145(i)  refers  to  Method  18  of  40 
CFR  part  60.  the  owner  or  operator  may 
use  any  method  specified  in 


§63.1362(d)(12)  to  demonstrate  initial 
compliance  with  this  subpart. 

***** 

7.  Section  63.1366  is  amended  by: 

a.  Revising  paragraph  (b)(5); 

b.  Revising  the  first  sentence  of 
paragraph  (b)(8)  introductory  text; 

c.  Revising  paragraph  (b)(8)(iii);  and 

d.  Adding  paragraph  (h). 

The  revisions  and  additions  read  as 
follows: 

§  63.1 366    Monitoring  and  inspection 
requirements. 

***** 

(b)*  *  * 

(5)  Monitoring  for  the  alternative 
standards. 

(i)  For  control  devices  that  are  used  to 
comply  with  the  provisions  of 
§  63.1362(b)(6)  and  (c)(4),  the  owner  or 
operator  shall  monitor  and  record  the 
outlet  TOC  concentration  and  the  outlet 
total  HCl  and  chlorine  concentration  at 
least  once  every  15  minutes  during  the 
period  in  which  the  device  is 
controlling  HAP  from  emission  streams 
subject  to  the  standards  in  §  63.1362.  A 
TOC  monitor  meeting  the  requirements 
of  Performance  Specification  8  or  9  of 
appendix  B  of  40  CFR  part  60  shall  be 
installed,  calibrated,  and  maintained, 
according  to  §  63.8.  The  oWner  or 
operator  need  not  monitor  the  total  HCl 
and  chlorine  concentration  if  the  owner 
or  operator  determines  that  the  emission 
stream  does  not  contain  HCl  or  chlorine. 
The  owner  or  operator  need  not  monitor 
for  TOC  concentration  if  the  owner  or 
operator  determines  that  the  emission 
stream  does  not  contain  organic 
compounds. 

(ii)  If  supplemental  gases  are 
introduced  before  the  control  device, 
the  owner  or  operator  must  either 
correct  for  supplemental  gases  as 
specified  in  §63. 1365(a)(7)  or,  if  using 
a  combustion  control  device,  comply 
with  the  requirements  of  paragraph 
(b)(5)(ii)(A)  of  this  section.  If  the  owner 
or  operator  corrects  for  supplemental 
gases  as  specified  in  §  63.1365(a)(7)(ii) 
for  non-combustion  control  devices  ^  the 
flow  rates  must  be  evaluated  as 
specified  in  paragraph  (b)(5)(ii)(B)  of 
this  section. 

(A)  Provisions  for  combustion  devices. 
As  an  alternative  to  correcting  for 
supplemental  gases  as  specified  in 
§  63.1365(a)(7),  the  owner  or  operator 
may  monitor  residence  time  and  firebox 
temperature  according  to  the 
requirements  of  paragraphs 
(b)(5)(ii)(A)(l)  and  (2)  of  this  section. 
Monitoring  of  residence  time  may  be 
accomplished  by  monitoring  flow  rate 
into  the  combustion  chamber. 

( 1)  If  complying  with  the  alternative 
standard  instead  of  achieving  a  control 


efficiency  of  95  percent  or  less,  the 
owner  or  operator  must  maintain  a 
minimum  residence  time  of  0.5  seconds 
and  a  minimiun  combustion  chamber 
temperature  of  760°C. 

[2)  If  complying  with  the  alternative 
standard  instead  of  achieving  a  control 
efficiency  of  98  percent  or  less,  the 
owner  or  operator  must  maintain  a 
minimum  residence  time  of  0.75 
seconds  and  a  minimum  combustion 
chamber  temperatxire  of  816°C. 

(B)  Flow  rate  evaluation  for  non- 
combustion  devices.  To  demonstrate 
continuous  compliance  with  the 
requirement  to  correct  for  supplemental 
gases  as  specified  in  §63.1365(a)(7)(ii) 
for  non-combustion  devices,  the  owner 
or  operator  must  evaluate  the 
volimietric  flow  rate  of  supplemental 
gases,  Vs,  and  the  volimietric  flow  rate 
of  all  gases.  Va,  each  time  a  new 
operating  scenario  is  implemented 
based  on  process  knowledge  and 
representative  operating  data.  The 
procedures  used  to  evaluate  the  flow 
rates,  and  the  resulting  correction  factor 
used  in  Equation  8  of  this  subpart,  must 
be  included  in  the  Notification  of 
Compliance  Status  report  and  in  the 
next  Periodic  report  submitted  after  an 
operating  scenario  change. 
***** 

(8)  Violations.  Exceedances  of 
parameters  monitored  according  to  the 
provisions  of  paragraphs  (b)(l)(ii),  (iv) 
through  (ix).  and  (b)(5){i)(A)  of  this 
section,  or  excursions  as  defined  by 
paragraphs  (b)(7)(i)  and  (ii)  of  this 
section,  constitute  violations  of  the 
operating  limit  according  to  paragraphs 
(b)(8)(i),  (ii).  and  (iv)  of  this  section. 


(iii)  Except  as  provided  in  paragraph 
(b)(8)(iv)  of  this  section,  exceedances  of 
the  20  or  50  ppmv  TOC  outlet  emission 
limit,  averaged  over  the  operating  day. 
will  result  in  no  more  than  one  violation 
per  day  per  control  device.  Except  as 
provided  in  paragraph  (b)(8)(iv)  of  this 
section,  exceedances  of  the  20  or  50 
ppmv  HCl  and  chlorine  outlet  emission 
limit,  averaged  over  the  operating  day, 
will  result  in  no  more  than  one  violation 
per  day  per  control  device. 
***** 

(h)  Leak  inspection  provisions  for 
vapor  suppression  equipment. 

(1)  Except  as  provided  in  paragraphs 
(h)(9)  and  (10)  of  this  section,  for  each 
vapor  collection  system,  closed-vent 
system,  fixed  roof,  cover,  or  enclosure 
required  to  comply  with  this  section, 
the  owner  or  operator  shall  comply  with 
the  requirements  of  paragraphs  (h)(2) 
through  (8)  of  this  section. 
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(2)  Except  as  provided  in  paragraphs 
(h)(6)  and  (7)  of  this  section,  each  vapor 
collection  system  and  closed-vent 
system  shall  be  inspected  according  to 
the  procedures  and  schedule  specified 
in  paragraphs  (h)(2)(i)  and  (ii)  of  this 
section  and  each  fixed  roof,  cover,  and 
enclosure  shall  be  inspected  according 
to  the  procedures  and  schedule 
specified  in  paragraph  (h)(2)(iii)  of  this 

section. 

(i)  If  the  vapor  collection  system  or 
closed-vent  system  is  constructed  of 
hard-piping,  the  owner  or  operator 

shall: 

(A)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
paragraph  (h)(3)  of  this  section,  and 

(B)  Conduct  annual  visual  inspections 
for  visible,  audible,  or  olfactory 
indications  of  leaks. 

(ii)  If  the  vapor  collection  system  or 
closed-vent  system  is  constructed  of 
ductwork,  the  owner  or  operator  shall: 

(A)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
paragraph  (h)(3)  of  this  section. 

(B)  Conduct  annual  inspections 
according  to  the  procedures  in 
paragraph  (h)(3)  of  this  section,  and 

(C)  Conduct  annual  visual  inspections 
for  visible,  audible,  or  olfactory 
indications  of  leaks. 

(iii)  For  each  fixed  roof,  cover,  and 
enclosure,  the  owner  or  operator  shall: 

(A)  Conduct  an  initial  inspection 
according  to  the  procedures  in 
paragraph  (h)(3)  of  this  section,  and 

(B)  Conduct  semiannual  visual 
inspections  for  visible,  audible,  or 
olfactory  indications  of  leaks. 

(3)  Each  vapor  collection  system, 
closed-vent  system,  fixed  roof,  cover, 
and  enclosure  shall  be  inspected 
according  to  the  procedures  specified  in 
paragraphs  (h)(3)(i)  through  (vi)  of  this 
section. 

(i)  Inspections  shall  be  conducted  in 
accordance  with  Method  21  of  40  CFR 
part  60,  appendix  A. 

(ii)  Detection  instrument  performance 
criteria. 

(A)  Except  as  provided  in  paragraph 
(h)(3)(ii){B)  of  this  section,  the  detection 
instrument  shall  meet  the  performance 
criteria  of  Method  21  of  40  CFR  part  60, 
appendix  A.  except  the  instrument 
response  factor  criteria  in  section 
3.1.2(a)  of  Method  21  shall  be  for  the 
average  composition  of  the  process  fluid 
not  each  individual  VOC  in  the  stream. 
For  process  streams  that  contain 
nitrogen,  air.  or  other  inerts  which  are 
not  organic  HAP  or  VOC.  the  average 
stream  response  factor  shall  be 
calculated  on  an  inert-free  basis. 

(B)  If  no  instrument  is  available  at  the 
plant  site  that  will  meet  the 
performance  criteria  specified  in 


paragraph  (h)(3)(ii)(A)  of  this  section, 
the  instrument  readings  may  be  adjusted 
by  multiplying  by  the  average  response 
factor  of  the  process  fluid,  calculated  on 
an  inert-free  basis  as  described  in 
paragraph  (h)(3)(ii)(A)  of  this  section. 

(iii)  Tne  detection  instrument  shall  be 
calibrated  before  use  on  each  day  of  its 
use  by  the  procedures  specified  in 
Method  21  of  40  CFR  part  60.  appendix 

A. 
(iv)  Calibration  gases  shall  be  as 

follows: 

(A)  Zero  air  (less  than  10  parts  per 
million  hydrocarbon  in  air);  and 

(B)  Mixtures  of  methane  in  air  at  a 
concentration  less  than  10.000  parts  per 
million.  A  calibration  gas  other  than 
methane  in  air  may  be  used  if  the 
instrument  does  not  respond  to  methane 
or  if  the  instrument  does  not  meet  the 
performance  criteria  specified  in 
paragraph  (h)(2)(ii)(A)  of  this  section.  In 
such  cases,  the  calibration  gas  may  be  a 
mixture  of  one  or  more  of  the 
compounds  to  be  measured  in  air. 

(vf  An  owner  or  operator  may  elect  to 
adjust  or  not  adjust  instrument  readings 
for  background.  If  an  owner  or  operator 
elects  to  not  adjust  readings  for 
background,  all  such  instrument 
readings  shall  be  compared  directly  to 
the  applicable  leak  definition  to 
determine  whether  there  is  a  leak.  If  an 
owner  or  operator  elects  to  adjust 
instrument  readings  for  backptjund.  the 
owner  or  operator  shall  measure 
backgroimd  concentration  using  the 
procedures  in  §  63.180(b)  and  (c).  The 
owner  or  operator  shall  subtract 
background  reading  from  the  maximimi 
concentration  indicated  by  the 
instrument. 

(vi)  The  arithmetic  difference  between 
the  maximum  concentration  indicated 
by  the  instrument  and  the  background 
level  shall  be  compared  with  500  parts 
per  million  for  determining  compliance. 

(4)  Leaks,  as  indicated  by  an 
instrument  reading  greater  than  500 
parts  per  million  above  backgroimd  or 
by  visual  inspections,  shall  be  repaired 
as  soon  as  practicable,  except  as 
provided  in  paragraph  (h)(5)  of  this 
section. 

(i)  A  first  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  after 
the  leak  is  detected. 

(ii)  Repair  shall  be  completed  no  later 
than  15  calendar  days  after  the  leak  is 
detected. 

(5)  Delay  of  repair  of  a  vapor 
collection  system,  closed-vent  system, 
fixed  roof,  cover,  or  enclosure  for  which 
leaks  have  been  detected  is  allowed  if 
the  repair  is  technically  iiifeasible 
without  a  shutdown,  as  defined  in 

§  63.1361 ,  or  if  the  owner  or  operator 
determines  that  emissions  resulting 


from  immediate  repair  would  be  greater 
than  the  fugitive  emissions  likely  to 
result  from  delay  of  repair.  Repair  of 
such  equipment  shall  be  complete  by 
the  end  of  the  next  shutdown. 

(6)  Any  parts  of  the  vapor  collection 
system,  closed- vent  system,  fixed  roof, 
cover,  or  enclosure  that  are  designated, 
as  described  in  §  63.1367(f)(1),  as 
unsafe-to-inspect  are  exempt  from  the 
inspection  requirements  of  paragraphs 
(h)(2)(i).  (ii),  and  (iii)  of  this  section  if: 

(i)  The  owner  of  operator  determines 
that  the  equipment  is  unsafe  to  inspect 
because  inspecting  personnel  would  be 
exposed  to  an  imminent  or  potential 
danger  as  a  consequence  of  complying 
with  paragraph  (h)(2)(i).  (ii).  or  (iii)  of 
this  section;  and 

(ii)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  as  frequently  as 
practicable  during  safe-to-inspect  times. 
Inspection  is  not  required  more  than 
once  annually. 

(7)  Any  parts  of  the  vapor  collection 
system,  closed-vent  system,  fixed  roof, 
cover,  or  enclosiu-e  that  are  designated, 
as  described  in  §  63.1367(f)(2).  as 
difficult-to-inspect  are  exempt  from  the 
inspection  requirements  of  paragraphs 
(h)(2)(i),  (ii),  and  (iii)(A)  of  this  section 
if: 

(i)  The  owner  or  operator  determines 
that  the  equipment  cannot  be  inspected 
without  elevating  the  inspecting 
personnel  more  than  2  meters  above  a 
support  surface;  and 

(ii)  The  owner  Or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  at  least  once  every  5 
years. 

(8)  Records  shall  be  maintained  as        ^ 
specified  in  §63.1 367(f). 

(9)  If  a  closed-vent  system  subject  to 
this  section  is  also  subject  to  the 
equipment  leak  provisions  of  §  63.1363, 
the  owner  or  operator  shall  comply  with 
the  provisions  of  §63.1363  and  is 
exempt  from  the  requirements  of  this 
section. 

(10)  For  any  closed-vent  system  that 
is  operated  and  maintained  under 
negative  pressure,  the  owner  or  operator 
is  not  required  to  comply  with  the 
requirements  specified  in  paragraphs 
(h)(2)  through  (8)  of  this  section. 

8.  Section  63.1367'is  amended  by: 

a.  Revising  "paragraphs  (b)(3)(i) 
through  (iii)  of  this  section"  to  read 
"paragraphs  (a)(3)(i)  through  (iii)  of  this 
section"  in  paragraph  (a)(3)  introductory 
text; 

b.  Revising  paragraph  (a)(3)(i); 

c.  Revising  paragraph  (b)  introductory 

text; 

d.  Revising  paragraph  (b)(4); 

e.  Revising  paragraph  (b)(6)(i); 

f.  Adding  paragraph  (b)(6)(ix)  and 
revising  paragraph  {b)(7); 
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ig.  Adding  paragraphs  (b)(8)  through 
(11);  and 

h.  Revising  paragraph  (f). 

The  revisions  and  additions  read  as 
follows: 

§63.1367    Recordkeeping  requirements. 

(a)*  *  * 

.(3)*   *   * 

(i)  The  owner  or  operator  shall  record 
the  occurrence  and  duration  of  each 
malfunction  of  the  process  operations  or 
of  air  pollution  control  equipment  used 
to  comply  with  this  subpart,  as  specified 
in§63.6(e)(3)(iii). 


(b)  Records  of  equipment  operation. 
The  owner  or  operator  must  keep  the 
records  specified  in  paragraphs  (b)(1) 
through  (11)  of  this  section  up-to-date 
and  readily  accessible. 
***** 

(4)  For  processes  in  compliance  with 
the  0.15  Mg/yr  emission  limit  of 
§63.1362(b)(2)(i)  or  (b)(4)(i),  daily 
records  of  the  rolling  annual 
calculations  of  uncontrolled  emissions. 


(6)  •   •  * 
(i)  Except  as  specified  in  paragraph 

(b)(6)(ix)  of  this  section,  the  initial 

calculations  of  uncontrolled  and 

controlled  emissions  of  gaseous  organic 

HAP  and  HCl  per  batch  for  each 

process. 

*        *        *        *        * 

I  (ix)  As  an  alternative  to  the  records  in 
paragraph  fb){6)(i)  of  this  section,  a 
record  of  the  determination  that  the 
conditions  in  §63.1365(b)(ll)(iii)(D)(J) 
or  (2)  are  met. 

(7)  Daily  schedule  or  log  of  each 
operating  scenario  updated  daily  or,  at 
a  minimum,  each  time  a  different 
operating  scenario  is  put  into  operation. 

(8)  If  the  owner  or  operator  elects  to 
comply  with  the  vapor  balancing 
alternative  in  §  63.1362(c)(6),  the  owner 
or  operator  must  keep  records  of  the 
DOT  certification  required  by 
§63.1362(c)(6)(ii)  and  the  pressure  relief 
vent  setting  and  leak  detection  records 
specified  in  §63.1362(c)(6)(v). 

(9)  If  the  owner  or  operator  elects  to 
develop  process  unit  groups,  the  owner 
or  operator  must  keep  records  of  the  PAI 
and  non-PAI  process  units  in  the 
process  unit  group,  including  records  of 
the  operating  time  for  process  units 
used  to  establish  the  process  unit  group. 
The  owner  or  operator  must  also  keep 
records  of  any  redetermination  of  the 
primary  product  for  the  process  unit 
group. 

(10)  All  maintenance  performed  on 
the  air  pollution  control  equipment. 

(11)  If  the  owner  or  operator  elects  to 
comply  with  §63. 1362(c)  by  installing  a 

r 


floating  roof,  the  owner  or  operator  must 
keep  records  of  each  inspection  and  seal 
gap  measurement  in  accordance  with 
§  63.123(c)  through  (e)  as  applicable. 
***** 

(f)  Records  of  inspections.  The  owner 
or  operator  shall  keep  records  specified 
in  paragraphs  (f)(1)  through  (6)  of  this 
section. 

(1)  Records  identifying  all  parts  of  the 
vapor  collection  system,  closed-vent 
system,  fixed  roof,  cover,  or  enclosure 
that  are  designated  as  unsafe  to  inspect 
in  accordance  with  §  63.1366(h)(6).  an 
explanation  of  why  the  equipment  is 
imsafe-to-inspect,  and  the  plan  for 
inspecting  the  equipment. 

(2)  Records  identifying  all  parts  of  the 
vapor  collection  system,  closed-vent 
system,  fixed  roof,  cover,  or  enclosure 
that  are  designated  as  difficult-to- 
inspect  in  accordance  with 

§  63.1366(h)(7),  an  explanation  of  why 
the  equipment  is  difficult-to-inspect, 
and  the  plan  for  inspecting  the 
equipment. 

(3)  For  each  vapor  collection  system 
or  closed-vent  system  that  contains 
bypass  lines  that  could  divert  a  vent 
stream  away  from  the  control  device 
and  to  the  atmosphere,  the  owner  or 
operator  shall  keep  a  record  of  the 
information  specified  in  either 
paragraph  (f)(3)(i)  or  (ii)  of  this  section. 

(i)  Hourly  records  of  whether  the  flow 
indicator  specified  under  §63.1362(j)(l) 
was  operating  and  whether  a  diversion 
was  detected  at  any  time  during  the 
hour,  as  well  as  records  of  the  times  and 
durations  of  all  periods  when  the  vent 
stream  is  diverted  from  the  control 
device  or  the  flow  indicator  is  not 
operating. 

(ii)  Where  a  seal  mechanism  is  used 
to  comply  with  §63.1362(j)(2),  hourly 
records  of  flow  are  not  required.  In  such 
cases,  the  owner  or  operator  shall  record 
that  the  monthly  visual  inspection  of 
the  seals  or  closure  mechanisms  has 
been  done  and  shall  record  the 
occurrence  of  all  periods  when  the  seal 
mechanism  is  broken,  the  bypass  line 
valve  position  has  changed,  or  the  key 
for  a  lock-and-key  type  lock  has  been 
checked  out.  and  records  of  any  car-seal 
that  has  broken. 

(4)  For  each  inspection  conducted  in  • 
accordance  with  §  63.1366(h)(2)  and  (3) 
during  which  a  leak  is  detected,  a  record 
of  the  information  specified  in 
paragraphs  (f)(4)(i)  through  (ix)  of  this 
section. 

(i)  Identification  of  the  leaking 
equipment. 

(ii)  The  instrument  identification 
numbers  and  operator  name  or  initials, 
if  the  leak  was  detected  using  the 
procedures  described  in  §  63.1366(h)(3); 


or  a  record  of  that  the  leak  was  detected 
by  sensory  observations. 

(ii)  The  date  the  leak  was  detected 
and  the  date  of  the  first  attempt  to  repair 
the  leak. 

(iii)  Maximum  instnunent  reading 
measured  by  the  method  specified  in 
§  63.1366(h)(4)  after  the  leak  is 
successfully  repaired  or  determined  to 
be  nonrepairable. 

(iv)  "Repair  delayed"  and  the  reason 
for  the  delay  if  a  leak  is  not  repaired 
within  15  calendar  days  after  discovery 
of  the  leak. 

(v)  The  name,  initials,  or  other  form   ' 
of  identification  of  the  owner  or 
operator  (or  designee)  whose  decision  it 
was  that  repair  could  not  be  effected 
without  a  shutdown. 

(vi)  The  expected  date  of  successful 
repair  of  the  leak  if  a  leak  is  not  repaired 
within  15  calendar  days. 

(vii)  Dates  of  shutdowns  that  occur 
while  the  equipment  is  unrepaired. 

(viii)  The  date  of  successful  repair  of 
the  leak. 

(5)  For  each  inspection  conducted  in 
accordance  with  §63. 1366(h)(3)  during 
which  no  leaks  are  detected,  a  record 
that  the  inspection  was  performed,  the 
date  of  the  inspection,  and  a  statement 
that  no  leaks  were  detected. 

(6)  For  each  visual  inspection 
conducted  in  accordance  with 
§63.1366(h)(2)(i)(B)  or  (h)(2)(iii)(B)  of 
this  section  during  which  no  leaks  are 
detected,  a  record  that  the  inspection 
was  performed,  the  date  of  the 
inspection,  and  a  statement  that  no 
leaks  were  detected. 
***** 

9.  Section  63.1368  is  amended  by: 

a.  Revising  paragraph  (e)  (4); 

b.  Revising  paragraph  (f)  (6); 

c.  Adding  paragraph  (f)  (9); 

d.  Revising  paragraph  (g)  (1) 
introductory  text; 

e.  Revising  paragraph  (g)  (2) 
introductory  text; 

f.  Adding  paragraphs  (g)(2)(ix) 
through  (xii); 

g.  Revising  paragraph  (h)(1) 
introductory  text; 

h.  Revising  "§63.1365(b)(10)(ii)"  to 
read  "§63.1365(b){ll)(iii)"  in  paragraph 
(m). 

The  revisions  and  additions  read  as 
follows: 

§63.1368    Reporting  requirements. 

***** 

(e)  *  *  * 

(4)  For  owners  and  operators 
complying  with  the  requirements  of 
§  63.1362(g),  the  pollution  prevention 
demonstration  simimary  required  in 
§  63.1365(g)(1). 
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(f)  *  *  * 

(6)  Identification  of  emission  points 

subject  to  overlapping  requirements 

described  in  §63.1360(i)  and  the 

authority  under  which  the  owner  or 

operator  will  comply,  and  identification 

of  emission  soxirces  discharging  to 

devices  described  by  §  63.1362(1). 

*        *        •        *        • 

(9)  Records  of  the  initial  process  imits 

used  to  create  each  process  unit  group, 

if  applicable. 

(g)*** 

(1)  Submittal  schedule.  Except  as 
provided  in  paragraphs  (g)(l){i)  and  (ii) 
of  this  section,  the  owner  or  operator 
shall  submit  Periodic  reports 
semiaimually.  The  first  report  shall  be 
submitted  no  later  than  240  days  after 
the  date  the  Notification  of  Compliance 
Status  report  is  due  and  shall  cover  the 
6-month  period  beginning  on  the  date 
the  Notification  of  Compliance  Status 
report  is  due.  Each  subsequent  Periodic 
report  shall  cover  the  6-month  period 


following  the  preceding  period  and 
shall  be  submitted  no  later  than  60  days 
after  the  end  of  the  applicable  period. 

*  •        »        »        * 

(2)  Content  of  periodic  report.  The 
owner  or  operator  shall  include  the 
information  in  paragraphs  (g)(2)(i) 
through  (xii)  of  this  section,  as 
applicable. 

•  *        •        •        • 

(ix)  Records  of  process  imits  added  to 
each  process  unit  group,  if  applicable. 

(x)  Records  of  redetermination  of  the 
primary  product  for  a  process  unit 
group. 

(xi)  For  each  inspection  conducted  in 
accordance  with  §  63.1366(h)(2)  or  (3) 
during  which  a  leak  is  detected,  the 
records  specify  in  §  63.1367(h)(4)  must 
be  included  in  the  next  Periodic  report. 

(xii)  If  the  owner  or  operator  elects  to 
comply  with  the  provisions  of 
§  63.1362(c)  by  installing  a  floating  roof, 
the  owner  or  operator  shall  submit  the 
information  specified  in  §  63.122(d) 


through  (f)  as  applicable.  References  to 
§  63.152  firom  §  63.122  shall  not  apply 
for  the  purposes  of  this  subpart. 

(h)*  *  • 

(1)  Except  as  specified  in  paragraph 
(h)(2)  of  this  section,  whenever  a 
process  change  is  made,  or  any  of  the 
information  submitted  in  the 
Notification  of  Compliance  Status  report 
changes,  the  owner  or  operator  shall 
submit  the  information  specified  in 
paragraphs  (h)(l)(i)  through  (iv)  of  this 
section  with  the  next  Periodic  report 
required  imder  paragraph  (g)  of  this 
section.  For  the  purposes  of  this  section, 
a  process  change  means  the  startup  of  a 
new  process,  as  defined  in  §  63.1361. 
•        *        *        »        * 

10.  Table  1  to  subpart  MMM  is 
amended  by: 

a.  Revising  the  entry  "63.9(i)-(j);"  and 

b.  Adding  the  entry  "63.9(j)". 

The  revisions  and  additions  read  as 
follows: 


Table  1  to  Subpaftt  MMM  of  Part  63.— General  Provisions  Applicabiuty  to  Subpart  MMM 


Reference  to  subpart  A 


Applies  to  subpart  MMM 


Explanation 


63.9(i) 
63.9(i) 


Yes 
No 


§63. 1368(h)  specifies  procedures  for  notification  of  changes. 


11.  Table  4  to  subpart  MMM  is  revised  to  read  as  follows: 

Table  4  to  Subpart  MMM.— Control  Requirements  for  Items  of  Equipment  That  Meet  the  Criteria  of 

§63.1362(K) 


Trench 


Pipe   

Oil/Water  separator 


Control  requirement' 


(a)  Tightly  fitting  solid  cover  (TFSC);  or  .      , 

(b)  TFSC  with  a  vent  to  either  a  process,  or  to  a  control  device  meeting  the  requirements  of 
§63.139(0);  or  .  ^ 

(c)  Water  seal  with  submerged  discharge  or  barrier  to  protect  discharge  from  wind. 

(a)  TFSC;  or  .      _  .      , 

(b)  TFSC  with  a  vent  to  either  a  process  or  to  a  control  device  meeting  the  requirements  of 

§63. 139(c);  or 

(c)  If  the  item  is  vented  to  the  atmosphere,  use  a  TFSC  with  a  properly  operating  water  seal  at  the 
entrance  or  exit  to  the  item  to  restrict  ventilation  in  the  collection  system.  The  vent  pipe  shall  beat 
least  90  cm  in  length  and  not  exceeding  10.2  cm  in  nominal  inside  diameter. 

(a)  TFSC;  or  -       .       ^  .      , 

(b)  TFSC  with  a  vent  to  either  a  process,  or  to  a  control  device  meeting  the  requirements  ot 

§63. 139(c);  or 

(c)  If  the  lift  station  is  vented  to  the  atmosphere,  use  a  TFSC  with  a  properly  operating  water  seal  at 
the  entrance  or  exit  to  the  item  to  restrict  ventilation  in  the  collection  system.  The  vent  pipe  shall 
be  at  least  90  cm  in  length  and  not  exceeding  10.2  cm  in  nominal  inside  diameter.  The  lift  station 
shall  be  level  controlled  to  minimize  changes  in  the  liquid  level. 

(a)  TFSC;  or  _  .  .      , 

(b)  TFSC  with  a  vent  to  either  a  process,  or  to  a  control  device  meeting  the  requirements  ot 
§63.139(0);  or  '  ,    ,  ^^ 

(c)  If  the  item  is  vented  to  the  atmosphere,  use  a  TFSC  with  a  property  operating  water  seal  at  the 
entrance  or  exit  to  the  item  to  restrict  ventilation  in  the  collection  system.  The  vent  pipe  shall  be  at 
least  90  cm  in  length  and  not  exceeding  10.2  cm  in  nominal  inside  dianwter. 

Each  pipe  shall  have  no  visible  gaps  in  joints,  seals,  or  other  emission  interfaces. 

(a)  Equip  with  a  fixed  roof  and  route  vapors  to  a  process,  or  equip  with  a  closed-vent  system  that 
routes  vapors  to  a  control  device  meeting  the  requirements  of  §63.139(0);  or 

(b)  Equip  with  a  floating  roof  that  meets  the  equipment  specifications  of  §60.693  (a)(1)(i),  (a)(1)(ii), 
(a)(2).  (a)(3),  and  (a)(4). 
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Table  4  to  Subpart  MMM.— Control  Requirements  for  Items  of  Equipment  That  Meet  the  Criteria  of 

§  63.1 362(K)— Continued 

Item  of  equipment 

Control  requirement" 

tJu* 

Maintain  a  fixed  roof  and  consider  vents  as  process  vents."^ 

Where  a  tightly  fitting  solid  cover  is  required,  it  shall  be  maintained  with  no  visible  gaps  or  openings,  except  during  periods  of  sampling,  in- 
spection, or  maintenance. 
•'  Manhole  includes  sumps  and  other  points  of  access  to  a  conveyance  system. 
■:A  fixed  roof  may  have  openings  necessary  for  proper  venting  of  the  tank,  such  as  pressure/vacuum  vent,  j-pipe  vent. 


[FR  Doc.  02-7223  Filed  4-9-02;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

45  CFR  Parts  701 ,  702, 703, 704. 705. 
706, 707,  and  708 

Operations,  Functions,  and  Structure 
of  Civil  Rights  Commission 

agency:  Commission  on  Civil  Rights. 
ACTION:  Proposed  rule  with  request  for 
comments. 


summary:  The  United  States 
Commission  on  Civil  Rights  proposes  to 
revise  its  regulations  to  provide  the 
organizational  structure,  procediues. 
and  program  processes  of  the 
Commission. 

DATES:  Comments  should  be  submitted 
on  or  before  June  10,  2002  to  be 
considered  in  the  formulation  of  final 
rules. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  U.S. 
Commission  on  Civil  Rights,  Office  of 
General  Coimsel,  Attn:  Debra  A.  Carr. 
Esq.,  624  Ninth  Street.  NW.. 
Washington,  DC,  20425.  E-mail 
comments  should  be  addressed  to 
DCarrUSCCR@netscape.net.  Please  cite 
45  CFR  in  all  correspondence  related  to 
these  proposed  revisions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Debra  A.  Carr,  Deptuy  General 
Counsel,  U.S.  Commission  on  Civil 
Rights,  624  Ninth  Street,  NW.. 
Washington,  DC  20425,  (202)  376-8351. 
SUPPI.EMENTARY  INFORMATKNi:  The 
General  Accounting  Office  (GAO) 
recommended  the  U.S.  Commission  on 
Civil  Rights  develop  and  document 
policies  and  procedures  that  (1)  assign 
responsibility  for  management  functions 
to  the  staff  director  and  other 
Commission  employees  and  (2)  provide 
mechanisms  to  hold  these  personnel 
accoimtable  for  properly  managing  the 
Commission's  day-to-day  operations. 
These  revisions  update  the  agency's 
regulations  consistent  with  GAO's 
recommendations  and  updates  the 
Commission's  regulations  to  reflect  the 
procedures  and  practices  of  the  agency. 

List  of  Subjects 

45  CFR  Part  701 

Organization  and  functions 
(Government  agencies). 

45  CFR  Part  702 

Administrative  practice  and 
procedure.  Sunshine  Act. 

45  CFR  Part  703 

Advisory  committees.  Organization 
and  functions  (Government  agencies). 

45  CFR  Part  704 
Freedom  of  information. 


45  CFR  Part  705 

Privacy. 
45  CFR  Part  706 

Conflict  of  interests. 
45  CFR  Part  707 

Administrative  practice  and 
procedure.  Civil  rights.  Equal 
employment  opportunity.  Federal 
buildings  and  facilities.  Individuals 
with  disabilities. 

45  CFR  Part  708 

Claims,  Government  employees. 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  on  Civil 
Rights  proposes  to  revise  45  CFR 
chapter  VII  to  read  as  follows: 

PART  701— ORGANIZATION  AND 
FUNCTIONS  OF  THE  COMMISSION 

Sut>part  A— Organizations  and  Functions 

Sec 

701.1  Establishment. 

701.2  Responsibilities. 

Subpart  B— Organization  Statement 

701.10  Membership  of  the  Commission. 

701.11  Commission  meetings — duties  of  the 
Chairperson. 

701.12  Staff  Director. 

701.13  Staff  organization  and  functions. 

Authority:  42  U.S.C.  1975, 1975a.  1975b. 

Subpart  A— Organizations  and 
Functions 

§701.1    Establistiment 

The  United  States  Conunission  on 
Civil  Rights  (hereinafter  referred  to  as 
the  "Commission")  is  a  bipartisan 
agency  olthe  executive  branch  of  the 
Government.  The  predecessor  agency  to 
the  present  Commission  was  established 
by  the  Civil  Rights  Act  of  1957,  71  Stat. 
634.  This  Act  was  amended  by  the  Civil 
Rights  Act  of  1960,  74  Stat.  86;  the  Civil 
Rights  Act  of  1964.  78  Stat.  241;  by  81 
Stat.  582  (1967);  by  84  Stat.  1356  (1970); 
by  86  Stat.  813  (1972);  and  by  the  Civil 
Rights  Act  of  1978,  92  Stat.  1067.  The 
present  Commission  was  established  by 
the  United  States  Conunission  on  Civil 
Rights  Act  of  1983,  97  Stat.  1301.  as 
amended  by  the  Civil  Rights  ■ 
Commission  Amendments  Act  of  1994, 
108  Stat.  4339.  The  statutes  are  codified 
in  42  U.S.C.  1975  through  1975d. 
(Hereinafter,  the  1994  Act  will  be 
referred  to  as  "the  Act.") 

1701.2    RMponsibilities. 

(a)  The  Commission's  authority  imder 
42  U.S.C.  1975a(a)  may  be  summarized 
as  follows: 

(1)  To  investigate  allegations  in 
writing  under  oath  or  affirmation  that 
citizens  of  the  United  States  are  being 


deprived  of  their  right  to  vote  and  have 
that  vote  coimted  by  reason  of  color, 
race,  religion,  sex,  age,  disability,  or 
national  origin; 

(2)  To  study  and  collect  information 
relating  to  discrimination  or  a  denial  of 
equal  protection  of  the  laws  under  the 
Constitution  because  of  color,  race, 
religion,  sex.  age.  disability  or  national 
origin  or  in  the  administration  of  justice; 

(3)  To  appraise  the  laws  and  policies 
of  the  Federal  Government  relating  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  under  the 
Constitution  because  of,  color,  race, 
religion,  sex,  age,  disability,  or  national 
origin  or  in  the  administration  of  justice; 

(4)  To  serve  as  a  national 
clearinghouse  for  information  relating  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  because  of  color," 
race,  religion,  sex.  age.  disability,  or 
national  origin; 

(5)  To  prepare  public  service 
announcements  and  advertising 
campaigns  to  discourage  discrimination 
or  denials  of  equal  protection  of  the 
laws  because  of  color,  race,  religion,  sex. 
age.  disability,  or  national  origin. 

(b)  Under  42  U.S.C.  1975a(c).  the 
Commission  is  required  to  submit  at 
least  one  report  annually  that  monitors 
Federal  civil  rights  enforcement  efforts 
in  the  United  States  and  other  such 
reports  to  the  President  and  to  the 
Congress  at  such  times  as  the 
Commission,  the  Congress,  or  the 
President  shall  deem  appropriate. 

(c)  In  fulfilling  these  responsibilities 
the  Commission  is  authorized  by  the 
Act  to  hold  hearings  and  to  issue 
subpoenas  for  the  attendance  of 
witnesses;  to  consult  with  governors, 
attorneys  general;  and  other 
representatives  of  State  and  local 
governments,  and  private  organizations; 
and  is  required  to  establish  an  advisory 
committee  in  each  State.  The  Act  also 
provides  that  all  Federal  agencies  shall 
cooperate  fully  with  the  Commission  so 
that  it  may  effectively  carry  out  its 
functions  and  duties. 

Subpart  B— Organization  Statement 

§  701 .1 0    Membership  of  ttw  Commission. 

(a)  The  Conunission  is  composed  of 
eight  members  (or  "Commissioners"), 
not  more  than  four  of  whom  may  be  of 
the  same  political  party.  The  President 
shall  appoint  fbiu  members,  the 
President  pro  tempore  of  the  Senate 
shall  appoint  two.  and  the  Speaker  of 
the  House  of  Representatives  shall 
appoint  two. 

(b)  The  Chairperson  and  Vice 
Chairperson  of  the  Commission  are 
designated  by  the  President  with  the 
concurrence  of  a  majority  of  the 
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Commissioners.  The  Vice  Chairperson 
acts  as  Chairperson  in  the  absence  or 
disability  of  the  Chairperson  or  in  the 
event  of  a  vacancy  in  that  office. 

(c)  No  vacancy  in  the  Commission 
affects  its  powers  and  any  vacancy  is 
filled  in  the  same  manner  and  is  subject 
to  the  same  limitations  with  respect  to 
party  affiliations  as  previous 
appointments. 

(d)  Five  members  of  the  Commission 
constitute  a  quorum. 

§  701 .1 1    Commission  meetings— duties  of 
the  Chairperson. 

(a)  At  a  meeting  of  the  Commission  in 
each  calendar  year,  the  Conunission 
shall,  by  vote  of  the  majority,  adopt  a 
schedule  of  Commission  meetings  for 
the  following  calendar  year. 

(b)  In  addition  to  the  regularly 
scheduled  meetings,  it  is  the 
responsibility  of  the  Chairperson  to  call 
the  Conunission  to  meet  in  a  special 
open  meeting  at  such  time  and  place  as 
he  or  she  shall  deem  appropriate; 
provided  however,  that  upon  the  motion 
of  a  member,  and  a  favorable  vote  by  a 
majority  of  Commission  members,  a 
special  meeting  of  the  Commission  may 
be  held  in  the  absence  of  a  call  by  the 
Chairperson. 

(c)  The  Chairperson,  after  consulting 
with  the  Staff  Director,  shall  establish 
the  agenda  for  each  meeting.  The  agenda 
at  the  meeting  of  the  Commission  may 
be  modified  by  the  addition  or  deletion 
of  specific  items  upon  the  motion  of  a 
Commissioner  and  a  favorable  vote  by  a 
majority  of  the  members. 

(d)  In  the  event  that  after  consulting 
with  the  members  of  the  Commission 
and  consideration  of  the  views  of  the 
members  the  Chairperson  determines 
that  there  are  insufficient  substantive 
items  on  a  proposed  meeting  agenda  to 
warrant  holding  a  scheduled  meeting, 
the  Chairperson  may  cancel  such 
meeting. 

§701.12    Staff  Director. 

A  Staff  Director  for  the  Commission  is 
appointed  by  the  President  with  the 
concurrence  of  a  majority  of  the 
Commissioners.  The  Staff  Director  is  the 
administrative  head  of  the  agency. 

§  701 .1 3    Staff  organization  and  functions. 

The  Commission  staff  organization 
and  function  are  as  follows: 

(a)  Office  of  the  Staff  Director.  Under 
the  direction  of  the  Staff  Director,  this 
Office  defines  and  disseminates  to  staff 
the  policies  established  by  the 
Commissioners;  develops  program  plans 
for  presentation  to  the  Commissioners; 
evaluates  program  results;  supervises 
and  coordinates  the  work  of  other 
agency  offices;  manages  the 


administrative  affairs  of  the  agency; 
appoints  an  Equal  Employment 
Opportunity  Officer  for  the  agency's  in- 
house  Equal  Employment  Opportunity 
Program;  and  conducts  agency  liaison 
with  the  Executive  Office  of  the 
President,  the  Congress,  and  other 
Federal  agencies. 

(b)  Office  of  the  Deputy  Staff  Director. 
Under  the  direction  of  the  Deputy  Staff 
Director,  this  Office  is  responsible  for 
the  day-to-day  administration  of  the 
agency;  evaluation  of  quantity  and 
quality  of  program  efforts;  persoimel 
administration;  and  the  supervision  of 
Office  Directors  who  do  not  report 
directly  to  the  Staff  Director. 

(c)  Office  of  the  General  Counsel. 
Under  the  direction  of  the  General 
Coimsel,  who  reports  directly  to  the 
Staff  Director,  this  office  serves  as  legal 
counsel  to  the  Conunissioners  and  to  the 
agency;  legal  aspects  of  agency-related 
personnel  actions,  employment  issues, 
and  labor  relations  issues;  plans  and 
conducts  hearings  and  consultations  for 
the  Commission;  conducts  legal  studies; 
prepares  reports  of  legal  studies  and 
hearings;  drafts  or  reviews  proposals  for 
legislative  and  executive  action; 
receives  and  responds  to  requests  for 
material  under  the  Freedom  of 
Information  Act,  Federal  Advisory 
Committee  Act,  Administrative 
Procediues  Act,  and  the  Sunshine  Act; 
serves  as  the  agency's  ethics  office  and 
responds  to  requests  for  advice  and 
guidance  on  questions  of  ethical        • 
conduct,  conflicts  of  interest,  and 
reporting  financial  interest;  and  reviews 
all  agency  publications  and 
congressional  testimony  for  legal 
sufficiency. 

(d)  Office  of  Management.  This  Office 
is  responsible  for  all  administrative, 
management,  and  facilitative  services 
necessary  for  the  operation  of  the 
agency,  including  financial 
management,  persormel.  publications, 
and  the  National  Clearinghouse  Library. 
This  office  consists  of  three  divisions 
reporting  directly  to  the  Staff  Director. 

(1)  Aaministrative  Services  and 
Clearinghouse  Division.  Under  the 
direction  of  the  Chief  of  Administrative 
Services,  this  Division  is  responsible  for 
the  identification  and  acquisition  of 
Commission  hearing  facilities;  oversight 
of  the  Rankin  Library  and  the 
distribution  of  publications; 
procurement;  information  and  resources 
management;  security; 
telecommunications;  transportation; 
space  management;  repair  and 
maintenance  services;  supplies;  central 
mailing  lists;  and  assorted  other 
administrative  duties  and  functions; 

(2)  Budget  and  Finance  Division. 
Under  the  direction  of  the  Chief  of 


Budget  and  Finance,  this  Division  is 
responsible  for  budget  preparation, 
formulation,  justification,  and 
execution;  financial  management;  and 
accounting,  including  travel  for 
Commissioners  and  staff;  and 

(3)  Human  Resources  Division.  Under 
the  direction  of  the  Director  of  Human 
Resources,  this  Division  is  responsible 
for  human  resources  development, 
including  career  staffing,  classification, 
benefits,  time  and  attendance,  training, 
and  compensation. 

(e)  Office  of  Federal  Civil  Rights 
Evaluation.  Under  the  direction  of  an 
Assistant  Staff  Director,  this  Office  is 
responsible  for  monitoring,  evaluating 
and  reporting  on  the  civil  rights 
enforcement  effort  of  the  Federal 
Government;  developing  concepts  for 
programs,  projects,  and  policies  directed 
toward  the  achievement  of  Commission 
goals;  preparing  documents  that 
articulate  the  Commission's  views  and 
concerns  regarding  Federal  civil  rights 
to  Federal  agencies  having  appropriate 
jiuisdiction;  and  receiving  complaints 
alleging  denial  of  civil  rights  because  of 
color,  race,  religion,  sex,  age,  disability, 
or  national  origin  and  referring  these 
complaints  to  the  appropriate 
government  agency  for  investigation  and 
resolution. 

(f)  Congressional  Affairs  Unit.  This 
Unit  is  responsible  for  liaison  with 
committees  and  members  of  Congress  or 
their  staffs,  monitoring  legislative 
activities  relating  to  civil  rights,  and 
preparing  testimony  for  presentation 
before  committees  of  Congress  when 
such  testimony  has  been  requested  by  a 
conunittee. 

(g)  Public  Affairs  Unit.  Under  the 
direction  of  the  Chief  of  Public  Affairs, 
this  Unit  is  responsible  for  planning  and 
managing  briefings  at  which  the 
Commission  receives  information 
regarding  civil  rights  issues;  developing 
plans  for  community  outreach  activities; 
managing  the  Commission's  public 
service  announcements;  media  releases 
and  press  conferences;  preparing  for 
publication  periodic  updates  of 
Commission  activities  and  a 
Commission  civil  rights  magazine;  and 
keeping  the  Commission  and 
Commission  staff  apprised  of  civil  rights 
conferences  and  activities. 

(h)  Regional  Programs  Coordination 
Unit.  Under  the  direction  of  the  Chief  of 
the  Regional  Programs  Coordination 
Unit,  this  Unit  is  responsible  for 
directing  and  coordinating  the  programs 
and  work  of  the  regional  offices  and  51 
State  Advisory  Committees  to  the 
Commission  and  maintaining  liaison 
between  the  regional  offices  and  the 
various  headquarters'  offices  of  the 
Commission. 
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(i)  Regional  Offices.  The  Commission 
has  six  regional  offices,  each  headed  by 
a  Director,  that  coordinate  studies  and 
fact-finding  activities  on  a  variety  of 
civil  rights  issues  addressed  by  the  State 
Advisory  Committees  (SAC)  in  their 
regions  and  approved  by  the  Staff 
Director;  report  to  the  Commission  on 
the  results  of  SAC  activities;  submit 
SAC  reports  to  the  Commission  for 
action;  and  assist  with  follow-up  on 
recommendations  included  in  SAC  or 
Commission  reports.  The  name  of  the 
Director,  the  address,  and  telephone  and 
facsimile  numbers  for  each  regional 
office  are  published  annually  in  the 
"United  States  Government  Manual". 
The  regions  and  the  SACs  that  they 
serve  are: 

Region  I:  Eastern  Regional  Office. 
Washington,  D.C. 

Connecticut.  Delaware,  District  of 
Columbia,  Maine,  Maryland.  Massachusetts, 
New  Hampshire,  New  Jersey,  New  York, 
Pennsylvania.  Rhode  Island,  and  Vermont. 
Virginia.  West  Virginia. 
Region  II:  Southern  Regional  Office.  Atlanta. 
Georgia. 

Florida.  Georgia.  Kentucky.  North  Carolina. 
South  Carolina,  and  Tennessee. 
Region  III:  Midwestern  Regional  Office. 
Chicago.  Illinois 

Illinois.  Indiana,  Michigan.  Minnesota. 
Ohio,  and  Wisconsin. 
Region  IV:  Central  Regional  Office.  Kansas 
City.  Kansas 

Alabama.  Arkansas.  Iowa.  Kansas. 
Louisiana,  Mississippi.  Missouri,  Nebraska, 
and  Oklahoma. 

Region  V:  Rocky  Mountain  Regional  Office, 
Denver,  Colorado 

Colorado,  Montana,  New  Mexico  North 
Dakota,  South  Dakota.  Utah,  and  Wyoming. 

Region  VI:  Western  Regional  Office.  Los 
Angeles.  California 

Alaska.  Arizona.  California.  Hawaii.  Idaho. 
Nevada.  Oregon.  Texas,  and  Washington. 

PART  702— RULES  ON  HEARINGS, 
REPORTS  AND  MEETINGS  OF  THE 
COMMISSION 

Subpart  A— Hearings  and  Reports 

Soc 

702.1  Definitions. 

702.2  Authorization  for  hearing. 

702.3  Notice  of  hearing. 

702.4  Subpoenas. 

702.5  Conduct  of  proceedings. 

702.6  Executive  session. 

702.7  Counsel. 

702.8  Evidence  at  Commission  proceedings. 

702.9  Cross-examination  at  public  session. 

702.10  Voluntary  witnesses  at  public 
session  of  a  hearing. 

702.11  Special  executive  session. 

702.12  Contempt  of  the  Commission. 

702.13  Intimidation  of  witnesses. 

702. 14  Transcript  of  Commission 
proceedings. 


702.15  Witness  fees. 

702.16  Attendance  of  news  media  at  public 
sessions. 

702.17  Communications  with  respect  to 
Commission  proceedings. 

702.18  Commission  reports. 

Subpart  B— Meetings 

702.50  Purpose  and  scope. 

702.51  Definitions. 

702.52  Open  meeting  requirements. 

702.53  Closed  meetings. 

702.54  Closed  meeting  procedures. 

702.55  Public  announcement  of  meetings. 

702.56  Records. 

702.57  Administrative  review. 

Authority:  42  U.S.C.  1975. 1975a.  1975b. 

Subpart  A— Hearings  and  Reports 

§702.1    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  shall  apply  unless 
otherwise  provided: 

(a)  The  Act  means  the  United  States 
Commission  on  Civil  Rights  Act  of  1983, 
97  Stat.  1301.  as  amended  by  the  Civil 
Rights  Commission  Amendments  Act  of 
1994,  108  Stat.  4339.  codified  in  42 
U.S.C.  1975  through  1975d. 

(b)  The  Commission  means  the  United 
States  Commission  on  Civil  Rights  or.  as 
provided  in  §  702.2,  to  any  authorized 
subcommittee  thereof. 

(c)  The  Chairperson  means  the 
Chairperson  of  the  Conunission  or 
authorized  subcommittee  thereof  or  to 
any  acting  Chairperson  of  the 
Commission  or  of  such  subcommittee. 

(id)  Proceeding  means  collectively  to 
any  public  session  of  the  Conuaussion 
and  executive  session  held  in 
connection  therewith. 

(e)  Hearing  means  collectively  to  a 
public  session  of  the  Commission  and 
any  executive  session  held  in 
connection  therewith,  including  the 
attendance  of  witnesses  or  the 
production  of  written  or  other  matters 
for  which  subpoenas  have  been  issued. 

(f)  Witnesses  are  persons  subpoenaed 
to  attend  and  testify  or  produce  written 
or  other  matter. 

(g)  The  rules  in  this  part  means  the 
Rules  on  Hearings  of  the  Commission. 

(h)  Report  means  statutory  reports  or 
portions  thereof  issued  pursuant  to  42 
U.S.C.  1975a(c). 

(i)  Verified  answer  means  an  answer 
the  truth  of  which  is  substantiated  by 
oath  or  affirmation  attested  to  by  a 
notary  public  or  other  person  who  has 
legal  authority  to  administer  oaths. 

S  702.2    AuttKKizatlon  for  hearing. 

Under  42  U.S.C.  1975a(e)(l}  the 
Commission  or.  on  the  authorization  of 
the  Commission,  any  subcommittee  of 
two  or  more  members,  at  least  one  of 
whom  shall  be  of  each  major  political 
party,  may.  for  the  purpose  of  carrying 


out  the  provisions  of  the  Act,  hold  such 
hearings  and  act  at  such  times  and 
locations  as  the  Commission  or  such 
authorized  subcommittee  may  deem 
advisable.  The  holding  of  hearings  by 
the  Commission  or  the  appointment  of 
a  subcommittee  to  hold  hearings 
pursuant  to  this  section  must  be 
approved  by  a  majority  of  the 
Commission  or  by  a  majority  of  the 
members  present  at  a  meeting  at  which 
at  least  a  quonmi  of  five  members  is 
present. 

1702.3    Notice  of  hearing. 

At  least  30  days  prior  to  the 
commencement  of  any  hearing,  the 
Commission  shall  publish  in  the 
Federal  Register  notice  of  the  date  on 
which  such  hearing  is  to  commence,  the 
location  at  which  it  is  to  be  held,  and 
the  subject  of  the  hearing. 

§702.4    Subpoenas. 

(a)  Subpoenas  for  the  attendance  and 
testimony  of  witnesses  or  the 
production  of  written  or  other  matter 
may  be  issued  by  the  Commission  over 
the  signature  of  the  Chairperson  and 
may  be  served  by  any  person  designated 
by  the  Chairperson. 

(b)  A  witness  compelled  to  appear 
before  the  Commission  or  required  to 
produce  written  or  other  matter  shall  be 
served  with  a  copy  of  the  rules  in  this 
part  at  the  tirne  of  service  of  the 
subpoena. 

(c)  The  Commission  may  issue 
subpoenas  for  the  attendance  and 
testimony  of  witnesses  or  for  the 
production  of  written  or  other  matter. 
Such  a  subpoena  may  not  require  the 
presence  of  a  witness  more  than  100 
miles  outside  the  location  wherein  the 
witness  is  found  or  resides  or  is 
domiciled  or  transacts  business  or  has 
appointed  an  agent  for  receipt  of  service 
of  process. 

(d)  The  Chairperson  shall  receive  and 
the  Commission  shall  dispose  of 
requests  to  subpoena  additional 
witnesses  except  as  otherwise  provided 
in  §  702.6(e). 

(e)  Requests  for  subpoenas  shall  be  in 
writing,  supported  by  a  showing  of  the 
general  relevance  and  materiality  of  the 
evidence  sought.  Witness  fees  and 
mileage  shall  be  computed  and  paid 
pursuant  to  §  702.15. 

(f)  Subpoenas  shall  be  issued  at  a 
reasonably  sufficient  time  in  advance  of 
their  scheduled  return,  in  order  to  give 
subpoenaed  persons  an  opportunity  to 
prepare  for  their  appearance  and  to 
employ  cotmsel,  should  they  so  desire. 

(g)  No  subpoenaed  document  or 
information  contained  therein  shall  be 
made  public  unless  it  is  introduced  into 
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and  received  as  part  of  the  official 
record  of  the  hearing. 

§  702.5    Conduct  of  proceedings. 

(a)  The  Chairperson  shall  announce  in 
an  opening  statement  the  subject  of  the 
proceedings. 

(b)  Following  the  opening  statement, 
the  Commission  shall  first  convene  in 
execut.ive  session  if  one  is  required 
pursuant  to  the  provisions  of  §  702.6. 

(c)  The  Chairperson,  subject  to  the 
approval  of  the  Commission,  shall: 

(1)  Set  the  order  of  presentation  of 
evidence  and  appearance  of  witnesses; 

(2)  Rule  on  objections  and  motions; 

(3)  Administer  oaths  and  affirmations; 

(4)  Make  all  rulings  with  respect  to 
the  introduction  into  or  exclusion  from 
the  record  of  documentary  or  other 
evidence; 

(5)  Regulate  the  course  and  decorum 
of  the  proceedings  and  the  conduct  of 
the  parties  and  their  counsel  to  ensure 
that  the  proceedings  are  conducted  in  a 
fair  and  impartial  manner. 

(d)  Proceedings  shall  be  conducted 
with  reasonable  dispatch  and  due  regard 
shall  be  had  for  the  convenience  and 
necessity  of  witnesses. 

(e)  The  questioning  of  witnesses  shall 
be  conducted  only  by  Members  of  the 
Commission,  by  authorized  Commission 
staff  persoimel,  or  by  counsel  to  the 
extent  provided  in  §  702.7. 

(f)  In  addition  to  persons  served  with 
a  copy  of  the  rules  in  this  part  pursuant 
to  §§702.4  and  702.6,  a  copy  of  the 
rules  in  this  part  will  be  made  available 
to  all  witnesses. 

(g)  The  Chairperson  may  punish 
breaches  of  order  and  decorum  by 
censure  and  exclusion  from  the 
proceedings. 

§702.6    Executive  session. 

(a)  If  the  Commission  determines  that 
evidence  or  testimony  at  any  hearing 
may  tend  to  defame,  degrade,  or 
incriminate  any  person,  it  shall  receive 
such  evidence  or  testimony  or  summary 
of  such  evidence  or  testimony  in 
executive  session. 

(b)  The  Commission  shall  afford  any 
persons  defamed,  degraded,  or 
incriminated  by  such  evidence  or 
testimony  an  opportunity  to  appear  and 
be  heard  in  executive  session,  with  a 
reasonable  number  of  additional 
witnesses  requested  by  them,  before 
deciding  to  use  such  evidence  or 
testimony. 

(1)  Such  person  shall  be  served  with 
notice,  in  writing,  at  least  10  days  prior 
to  the  date,  time,  and  location  for  the 
appearance  of  witnesses  at  executive 
session  or  where  service  is  by  mail  at 
least  14  days  prior  to  such  date.  This 
notice  shall  be  accompanied  by  a  copy 


of  the  rules  in  this  part  and  by  a  brief 
summary  of  the  information  diat  the 
Commission  has  determined  may  tend 
to  defame,  degrade,  or  incriminate  such 
person; 

(2)  The  notice,  summary,  and  rules  in 
this  part  shall  be  served  by  certified 
mail  or  by  leaving  a  copy  thereof  at  the 
last  known  residence  or  business 
address  of  such  person;  and 

(3)  The  date  of  service,  for  purposes 
of  this  section,  shall  be  the  day  when 
the  material  is  deposited  in  the  mail  or 
is  delivered  in  person,  whichever  is 
applicable.  When  service  is  made  by 
mail,  the  return  post  office  receipt  shall 
be  proof  of  service;  in  all  other  cases, 
the  acknowledgment  of  the  party  served 
or  the  verified  retiu'n  of  the  one  making 
service  shall  be  proof  of  the  same. 

(c)  If  a  person  receiving  notice  under 
this  section  notifies  the  Commission 
within  five  days  of  service  of  such 
notice  or  where  service  is  by  mail 
within  eight  days  of  service  of  such 
notice  that  the  scheduled  appearance 
constitutes  a  hardship,  the  Commission 
may,  in  its  discretion,  set  a  new  date  or 
time  for  such  person's  appearance  at  the 
executive  session. 

(d)  In  the  event  such  persons  fail  to 
appear  at  executive  session  at  the  time 
and  location  scheduled  under  paragraph 
(b)  or  (c)  of  this  section,  they  shall  not 
be  entitled  to  another  opportunity  to 
appear  at  executive  session,  except  as 
provided  in  §  702 . 1 1 . 

(e)  If  such  persons  intend  to  submit 
sworn  statements  of  themselves  or 
others,  or  if  they  intend  that  witnesses 
appear  in  their  behalf  at  executive    , 
session,  they  shall,  no  later  than  48 
hours  prior  to  the  time  set  under 
paragraph  (b)  or  (c)  of  this  section, 
submit  to  the  Commission  all  such 
statements  and  a  list  of  all  witnesses. 
The  Commission  will  inform  such 
persons  whether  the  number  of 
witnesses  requested  is  reasonable 
within  the  meaning  of  paragraph  (b)  of 
this  section.  In  addition,  the 
Commission  will  receive  and  dispose  of 
requests  from  such  persons  to  subpoena 
other  witnesses.  Requests  for  subpoenas 
shall  be  made  sufficiently  in  advance  of 
the  scheduled  executive  session  to 
afford  subpoenaed  persons  reasonable 
notice  of  their  obligation  to  appear  at 
that  session.  Subpoenas  returnable  at 
executive  session  shall  be  governed  by 
the  provisions  of  §  702.4. 

(fj  Persons  for  whom  an  executive 
session  has  been  scheduled,  and 
persons  compelled  to  appear  at  such 
session,  may  be  represented  by  coimsel 
at  such  session  to  the  extent  provided 
by  §702.7. 

(g)  Attendance  at  executive  session 
shall  be  limited  to  Commissioners; 


authorized  Commission  staff  persoimel; 
witnesses,  and  their  counsel  at  the  time 
scheduled  for  their  appearance;  and 
such  other  persons  whose  presence  is 
requested  or  consented  to  by  the 
Commission. 

(h)  In  the  event  the  Commission 
determines  to  release  or  to  use  evidence 
or  testimony  that  it  has  determined  may 
tend  to  defame,  degrade,  or  incriminate 
any  persons  in  such  a  maimer  as  to 
reveal  publicly  their  identity,  such 
evidence  or  testimony,  prior  to  such 
public  release  or  use,  will  be  presented 
at  a  public  session,  and  the  Commission 
will  afford  them  an  opportunity  to 
appear  as  voluntary  witnesses  or  to  file 
a  sworn  statement  in  their  own  behalf 
and  to  submit  brief  and  pertinent  sworn 
statements  of  others. 

§702.7    Counsel. 

(a)  Persons  compelled  to  appear  in 
person  before  the  Commission  and  any 
witness  appearing  at  a  public  session  of 
the  Commission  will  be  accorded  the 
right  to  be  accompanied  and  advised  by 
counsel,  who  will  have  the  right  to 
subject  their  clients  to  reasonable 
examination,  make  objections  on  the 
record,  and  briefly  argue  the  basis  for 
such  objections. 

(b)  For  the  piuTJOse  of  this  section, 
counsel  shall  mean  an  attorney  at  law 
admitted  to  practice  before  the  Supreme 
Court  of  the  United  States  or  the  highest 
court  of  any  State  or  Territory  of  the 
United  States. 

(c)  Failm«  of  any  persons  to  obtain 
counsel  shall  not  excuse  them  from 
attendance  in  response  to  a  subpoena,    .. 
nor  shall  any  persons  be  excused  in  the 
event  their  coimsel  is  excluded  from  the 
proceeding  pursuant  to  §  702.6(g).  In  the 
latter  case,  however,  sudi  persons  shall 
be  afforded  a  reasonable  time  to  obtain 
other  counsel,  said  time  to  be 
determined  by  the  Commission. 

§702.8    Evidence  at  Commission 
proceedings. 

(a)  The  rules  of  evidence  prevailing  in 
courts  of  law  or  equity  shall  not  control 
proceedings  of  the  Commission. 

(b)  Where  a  witness  testifying  at  a 
public  session  of  a  hearing  or  a  session 
for  return  of  subpoenaed  documents 
offers  the  sworn  statements  of  other 
persons,  such  statements,  in  the 
discretion  of  the  Commission,  may  be 
included  in  the  record,  provided  they 
are  received  by  the  Commission  24 
hours  in  advance  of  the  witness' 
appearance. 

(c)  The  prepared  statement  of  a 
witness  testifying  at  a  public  session  of 
a  hearing,  in  the  discretion  of  the 
Commission,  may  be  placed  into  the 
record,  provided  that  such  statement  is 
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received  by  the  Ckinunission  24  hours  in 
advance  of  the  witness'  appearance. 

(d)  In  the  discretion  of  the 
Commission,  evidence  may  be  included 
in  the  record  after  the  close  of  a  public 
session  of  a  hearing  provided  the 
Commission  determines  that  such 
evidence  does  not  tend  to  defame, 
degrade,  or  incriminate  any  person. 

(e)  The  Commission  will  determine 
the  pertinence  of  testimony  and 
evidence  adduced  at  its  proceedings  and 
may  refuse  to  include  in  the  record  of 

a  proceeding  or  may  strike  from  the 
record  any  evidence  it  considers  to  be 
cumulative,  immaterial,  or  not 
pertinent. 

1702.9    Crosa-examination  at  public 


If  the  Commission  determines  that 
oral  testimony  of  a  witness  at  a  public 
session  tends  to  defame,  degrade,  or 
incriminate  any  person,  such  person,  or 
through  counsel,  shall  be  permitted  to 
submit  questions  to  the  Commission  in 
writing,  which,  in  the  discretion  of  the 
Commission,  may  be  put  to  such 
witness  by  the  Chairperson  or  by 
authorized  Commission  staff  personnel. 

§702.10    Voluntary  wttneaaea  at  public 
aaition  of  a  hearing. 

A  person  who  has  not  been 
subpoenaed  and  who  has  not  been 
afforded  an  opportunity  to  appear 
pursuant  to  §  702.6  may  be  permitted,  in 
the  discretion  of  the  Commission,  to 
make  an  oral  or  written  statement  at  a 
public  session  of  a  hearing.  Such  person 
may  be  questioned  to  the  same  extent 
and  in  the  same  manner  as  other 
witnesses  before  the  Commission. 

f  702.1 1    Special  executive  sesaion. 
If,  during  the  course  of  a  public 
session,  evidence  is  submitted  that  was 
not  previously  presented  at  executive 
session  and  that  the  Commission 
determines  may  defame,  degrade,  or 
incriminate  any  person,  the  provisions 
of  §  702.6  shall  apply  and  such 
extensions,  recesses  or  continuances  of 
the  public  session  shall  be  ordered  by 
the  Commission,  as  it  deems  necessary. 
The  time  and  notice  requirements  of 
§  702.6  may  be  modified  by  the 
Commission  provided  reasonable  notice 
of  a  scheduled  executive  session  is 
afforded  such  person;  the  Commission 
may.  in  its  discretion,  strike  such 
evidence  from  the  record,  in  which  case 
the  provisions  of  §  702.6  shall  not  apply. 

{702.12    Contempt  of  the  Commisaion. 

Proceedings  and  process  of  the 
Commission  are  governed  by  42  U.S.C. 
1975a(e)(2).  whidi  provides  that  in  case 
of  contumacy  or  refusal  to  obey  a 
subpoena,  the  Attorney  General  may  in 


a  Federal  court  of  appropriate 
jurisdiction  obtain  an  appropriate  order 
to  enforce  the  subpoena. 

§  702.1 3    Intimidation  of  witneaaea. 

Witnesses  at  Commission  proceedings 
are  protected  by  the  provisions  of  18 
U.S.C.  1505.  which  provide  that 
whoever,  with  intent  to  avoid,  evade, 
prevent,  or  obstruct  compliance,  in 
whole  or  in  part,  with  any  civil 
investigative  demand  duly  and  properly 
made  under  the  Antitrust  Civil  Process 
Act.  willfully  withholds,  misrepresents, 
removes  from  any  place,  conceals, 
covers  up,  destroys,  mutilates,  alters,  or 
by  other  means  falsifies  any 
documentary  material,  answers  to 
written  interrogatories,  or  oral 
testimony,  which  is  the  subject  of  such 
demand;  or  attempts  to  do  so  or  solicits 
another  to  do  so;  or  whoever  corruptly, 
or  by  threats  or  force,  or  by  any 
threatening  letter  or  communication 
influences,  obstructs,  or  impedes  or 
endeavors  to  influence,  obstruct,  or 
impede  the  due  and  proper 
administration  of  the  law  under  which 
any  pending  proceeding  is  being  had 
before  any  department  or  agency  of  the 
United  States,  or  the  due  and  proper 
exercise  of  the  power  of  inquiry  under 
which  any  inquiry  or  investigation  is 
being  had  by  either  House,  or  any 
committee  of  either  House  or  any  joint 
committee  of  the  Congress  shall  be  fined 
under  this  title  or  imprisoned  not  more 
than  five  years,  or  both. 

f  702.14    Tranacript  of  Commiaaion 
proceedinga. 

(a)  An  accurate  transcript  shall  be 
made  of  the  testimony  of  all  witnesses 
at  all  proceedings  of  the  Commission. 
Transcripts  shall  be  recorded  solely  by 
the  official  reporter  or  by  any  other 
person  or  means  designated  bv  the 
Commission. 

(b)  Every  person  who  submits  data  or 
evidence  shall  be  entitled  to  retain  or. 
on  payment  of  lawfully  prescribed  costs, 
procure  a  copy  or  transcript  thereof, 
except  that  witnesses  in  a  hearing  held 
in  executive  session  may  be  limited,  for 
good  cause,  to  inspection  of  the  official 
transcript  of  their  testimony.  Transcript 
copies  of  public  sessions  may  be 
obtained  by  the  public  upon  the 
payment  of  the  cost  thereof. 

(c)  Persons  who  have  presented 
testimony  at  a  proceeding  may  ask 
within  60  days  after  the  close  of  the 
proceeding  to  correct  errors  in  the 
transcript  of  their  testimony.  Such 
requests  shall  be  granted  only  to  make 
the  transcript  conform  to  their 
testimony  as  presented  at  the 
proceeding. 


1702.15    Witneaafeea. 

A  witness  attending  any  session  of  the 
Commission  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  witnesses  in 
the  courts  of  the  United  States.  Mileage 
payments  must  be  tendered  at  the 
witness"  request  upon  service  of  a 
subpoena  issued  on  behalf  of  the 
Commission  or  any  subcommittee 
thereof. 

f  702.16    Attendance  of  newa  madia  at 
public  seaaiona. 

Reasonable  access  for  coverage  of 
public  sessions  shall  be  provided  to  the 
various  communications  media, 
including  newspapers,  magazines, 
radio,  newsreels,  and  television,  subject 
to  the  physical  limitations  of  the  room 
in  which  the  session  is  held  and 
consideration  of  the  physical  comfort  of 
Commission  members,  staff,  and 
witnesses.  However,  no  witnesses  shall 
be  televised,  filmed,  or  photographed 
during  the  session  nor  shall  the 
testimony  of  any  witness  be  broadcast  or 
recorded  for  broadcasting  if  the  witness 
objects. 

§  702.1 7    Communicationa  witti  respect  to 
Commiaaion  proceedings. 

Dviring  any  proceeding  held  outside 
Washington,  DC,  communications  to  the 
Commission  with  respect  to  such 
proceeding  must  be  made  to  the 
Chairperson  or  authorized  Commission 
staff  persoimel  in  attendance.  All 
requests  for  subpdenas  returnable  at  a 
hearing,  requests  for  Appearance  of 
witnesses  at  a  hearing,  and  statements 
or  other  documents  for  inclusion  in  the 
record  of  a  proceeding,  required  to.be 
submitted  in  advance,  must  be 
submitted  to  the  Chairperson,  or  such 
authorized  person  as  the  Chairperson 
may  appoint,  at  an  office  located  in  the 
community  where  such  hearing  or 
proceeding  is  scheduled  to  be  held.  The 
location  of  such  office  will  be  set  forth 
in  all  subpoenas  issued  imder  the  rules 
in  this  part  and  in  all  notices  prepared 
pursuant  to  §  706.2. 

f  702.1 8    Commiaaion  reporta. 

(a)  If  a  Commission  report  tends  to 
defame,  degrade,  or  incriminate  any 
person,  the  report  or  relevant  portions 
thereof  shall  be  delivered  to  such  person 
at  least  30  days  before  the  report  is 
made  public  to  allow  such  person  to 
make  a  timely  verified  answer  to  the 
report.  The  Commission  shall  afford 
such  person  an  opportunity  to  file  with 
the  Commission  a  verified  answer  to  the 
report  or  relevant  portions  thereof  not 
later  than  20  days  after  service  as 
provided  by  the  regulations  in  this  part. 

(1)  Such  person  shall  be  served  with 
a  copy  of  the  report  or  relevant  portions 
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thereof,  with  an  indication  of  the 
section(s)  that  the  Commission  has 
determined  tend  to  defame,  degrade,  or 
incriminate  such  person,  a  copy  of  the 
Act.  and  a  copy  of  the  regulations  in  this 
part. 

(2)  The  report  or  relevant  portions 
thereof,  the  Act.  and  regulations  in  this 
part  shall  be  served  by  certified  mail, 
return  receipt  requested,  or  by  leaving  a 
copy  thereof  at  the  last  known  residence 
or  business  address  or  the  agent  of  such 
person. 

(3)  The  date  of  service  for  the 
purposes  of  this  section  shall  be  the  day 
the  material  is  delivered  either  by  the 
post  office  or  otherwise,  to  such  person 
or  the  agent  of  such  person  or  at  the  last 
known  residence  or  business  address  of 
such  person.  The  acknowledgement  of 
the  party  served  or  the  verified  return  of 
the  one  making  service  shall  be  proof  of 
service  except  that  when  service  is 
made  by  mail,  the  return  post  office 
receipt  shall  also  constitute  proof  of 
same. 

(b)  If  a  person  receiving  a  Commission 
report  or  relevant  portions  thereof  under 
this  part  requests  an  extension  of  time 
from  the  Commission  within  seven  days 
of  service  of  such  report,  the 
Commission  may,  upon  a  showing  of 
good  cause,  grant  the  person  additional 
time  within  which  to  file  a  verified 


answer. 

(c)  A  verified  answer  shall  plainly  and 
concisely  state  the  facts  and  law 
constituting  the  person's  reply  or 
defense  to  the  charges  or  allegations 
contained  in  the  report. 

(d)  Such  verified  answer  shall  be 
published  as  an  appendix  to  the  report; 
however,  the  Commission  may  except 
fitim  the  answer  such  matter  as  it 
determines  to  be  scandalous, 
prejudicial,  or  unnecessary. 

Subpart  B— Meetings 

§  702.50    Purpose  and  scope. 

[This  subpart  contains  the  regulations 
olthe  United  States  Commission  on 
Civil  Rights  implementing  sections  (a)- 
(f)  of  5  U.S.C.  552b.  the  "Government  in 
the  Simshine  Act."  They  are  adopted  to 
further  the  principle  that  the  public  is 
entitled  to  the  fullest  practicable 
information  regarding  the  decision- 
making processes  of  the  Commission. 
They  open  meetings  of  the  Commission 
to  public  observation  except  where  the 
rights  of  individuals  are  involved  or  the 
ability  of  the  Commission  to  carry  out 
its  responsibilities  requires 
confidentiality. 

§702.51    Definitiona. 

(a)  Commission  means  the  United 
States  Commission  on  Civil  Rights  afld 


any  subcommittee  of  the  Commission 
authorized  imder  the  United  States 
Commission  on  Civil  Rights  Act  of  1983, 
97  Stat.  1301.  as  amended  by  the  Civil 
Rights  Commission  Amendments  Act  of 
1994. 108  Stat.  4339.  The  statutes  are 
codified  in  42  U.S.C.  1975  through 
1975d. 

(b)  Commissioner  means  a  member  of 
the  U.S.  Commission  on  Civil  Rights 
appointed  by  the  President,  the 
President  pro  tempore  of  the  Senate,  or 
the  Speaker  of  the  House  of 
Representatives,  as  provided  in  42 
U.S.C.  1975. 

(c)  Meeting  means  the  deliberations  of 
at  least  the  number  of  Commissioners 
required  to  take  action  on  behalf  of  the 
Commission  where  such  deliberations 
determine  or  result  in  the  joint  conduct 
or  disposition  of  official  Commission 
business. 

(1)  The  number  of  Commissioners 
required  to  take  action  on  behalf  of  the 
Commission  is  four,  except  that  such 
number  is  two  when  the  Commissioners 
are  a  subcommittee  of  the  Commission 
authorized  under  42  U.S.C.  1975a(e)(l). 

(2)  Deliberations  cunong 
Commissioners  regarding  the  setting  of 
the  time,  location,  or  subject  matter  of 
a  meeting,  whether  the  meeting  is  open 
or  closed,  whether  to  withhold 
information  discussed  at  a  closed 
meeting,  and  any  other  deliberations 
required  or  permitted  by  5  U.S.C.  552b 
(d)  and  (e)  and  §  702.54  and  §  702.55  of 
this  subpart,  are  not  meetings  for  the 
purposes  of  this  subpart. 

(3)  The  consideration  by 
Commissioners  of  Commission  business 
that  is  not  discussed  through  conference 
calls  or  a  series  of  two  party  calls  by  the 
number  of  Commissioners  required  to 
take  action  on  behalf  of  the  Commission 
is  not  a  meeting  for  the  purposes  of  this 
subpart. 

(d)  Public  announcement  or  publicly 
announce  means  the  use  of  reasonable 
methods,  such  as  the  posting  on  the 
Commission's  website  or  public  notice 
bulletin  boards  and  the  issuing  of  press 
releases,  to  communicate  information  to 
the  public  regarding  Commission 
meetings. 

(e)  Staff  Director  means  the  Staff 
Director  of  the  Commission. 

§702.52    Open  meeting  requirements. 

(a)  Every  portion  of  every  Commission 
meeting  shall  be  open  to  public 
observation,  except  as  provided  in 

§  702.53  of  this  subpart.  Commissioners 
shall  not  jointly  conduct  or  dispose  of 
agency  business  other  than  in 
accordance  with  this  subpart. 

(b)  This  subpart  gives  the  public  the 
ri^t  to  attend  and  observe  Commission 


open  meetings;  it  confers  no  right  to 
participate  in  any  way  in  such  meetings. 

(c)  The  Staff  Director  shall  be 
responsible  for  making  physical 
arrangements  for  Commission  open 
meetings  that  provide  ample  space, 
sufficient  visibility,  and  adequate 
acoustics  for  public  observation. 

(d)  The  presiding  Commissioner  at  an 
open  meeting  may  exclude  persons  from 
a  meeting  and  shall  take  all  steps 
necessary  to  preserve  order  and 
decorum. 

§702.53    Closed  meetings. 

(a)  The  Commission  may  close  a 
portion  or  portions  of  a  meeting  and 
withhold  information  pertaining  to  such 
meeting  when  it  determines  that  the 
public  interest  does  not  require 
otherwise  and  when  such  portion  or 
portions  of  a  meeting  or  the  disclosure 
of  such  information  is  likely  to: 

(1)  Disclose  matters  that  are: 

(i)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interests 
of  national  defense  or  foreign  policy  and 

(ii)  In  fact  properly  classified 
pursuant  to  such  Executive  Order; 

(2)  Disclose  information  relating 
solely  to  the  internal  personnel  rules 
and  practices  of  the  Commission; 

(3)  Disclose  matters  specifically 
exempted  from  disclosiue  by  statute 
(other  than  5  U.S.C.  552b).  provided  that 
such  statute: 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(4)  Disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  is  privileged 
or  confidential; 

(5)  Involve  accusing  any  person  of  a 
crime  or  formally  censuring  any  person; 

(6)  Disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Disclose  investigatory  records 
compiled  for  law  enforcement  purposes, 
or  ii^ormation  that  if  written  would  be 
contained  in  such  records,  but  only  to 
the  extent  that  the  production  of  such 
records  or  information  would: 

(i)  Interfere  with  enforcement 
proceedings, 

(ii)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication,. 

(iii)  Constitute  an  unwarranted 
invasion  of  personal  privacy. 

(iv)  Disclose  the  identity  of  a 
confidential  source  and.  in  the  case  of 
a  record  received  by  the  Commission 


Federal  Register  /  Vol.  67,  No.  69  /  Wednesday,  April  10,  2002  /  Proposed  Rules 


17534 


Federal  Register /Vol.  67.  No.  69 /Wednesday.  April  10.  2002  /  Proposed  Rules 


from  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the 
confidential  source. 

(v)  Disclose  investigative  techniques 
and  procedures,  or 

(vi)  Endanger  the  life  or  physical 
safety  of  law  enforcement  personnel; 

(8)  Disclose  information  received  by 
the  Commission  and  contained  in  or 
related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf 
of.  or  for  the  use  of  an  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions; 

(9)  Disclose  information  the 
premature  disclosure  of  that  would: 

(i)  In  the  case  of  information  received 
by  the  Commission  from  an  agency  that 
regulates  currencies,  securities, 
commodities,  or  financial  institutions, 
be  likely  to: 

(A)  Lead  to  significant  financial 
speculation  in  currencies,  securities,  or 
commodities,  or 

(B)  Significantly  endanger  the 
stability  of  any  financial  institution;  or 

(ii)  Be  likely  to  significantly  frustrate 
implementation  of  a  proposed  action, 
except  that  this  paragraph  shall  not 
apply  in  any  instance  where  the 
GDmmission  has  already  disclosed  to 
the  public  the  content  or  natiire  of  its 
proposed  action  or  where  the 
Commission  is  required  by  law  to  make 
such  disclosure  on  its  own  initiative 
prior  to  taking  final  agency  action  on 
such  proposal;  or 

(10)  Specifically  concern  the 
Commission's  issuance  of  a  subpoena  or 
the  Commission's  participation  in  a 
dvil  action  or  proceeding,  an  action  in 
a  foreign  court  or  international  tribunal, 
or  an  arbitration. 

(b)  [Reserved] 

1702^    Cloaed  meeting  procedures. 

(a)  A  meeting  or  portion  thereof  will 
be  closed,  and  information  pertaining  to 
a  closed  meeting  will  be  withheld,  only 
after  four  Commissioners  when  no 
Commissioner's  position  is  vacant,  three 
Commissioners  when  there  is  a  vacancy, 
or  two  Commissioners  on  a 
subcommittee  authorized  under  42 
U.S.C.  1975a{e){l).  vote  to  take  such 
action. 

(b)(1)  A  separate  vote  shall  be  taken 
with  respect  to  each  meeting,  a  portion 
or  portions  of  which  is  proposed  to  be 
dosed  to  the  public  under  §  702.53,  and 
with  respect  to  any  information  to  be 
withheld  under  §  702.53. 

(2)  A  single  vote  may  be  taken  with 
respect  to  a  series  of  meetings,  a  portion 
or  portions  of  which  are  proposed  to  be 


closed  to  the  public,  or  with  respect  to 
any  information  concerning  such  series 
of  meetings,  so  long  as: 

(i)  Each  meeting  in  such  series 
involves  the  same  particular  matters, 

and 

(ii)  Is  scheduled  to  be  held  no  more 
than  thirty  (30)  days  after  the  initial 
meeting  in  such  series. 

(c)  The  Commission  will  vote  on  the 
question  of  closing  a  meeting  or  portion 
thereof  and  withholding  information 
under  paragraph  (b)  of  this  section  if 
one  Commissioner  calls  for  such  a  vote. 
The  vote  of  each  Commissioner 
participating  in  a  vote  to  close  a  meeting 
shall  be  recorded  and  no  proxies  shall 
be  allowed. 

(1)  If  such  vote  is  against  closing  a 
meeting  and  withholding  information, 
the  Staff  Director,  within  one  working 
day  of  such  vote,  shall  make  publicly 
available  by  putting  in  a  place  easily 
accessible  to  the  public  a  written  copy 
of  such  vote  reflecting  the  vote  of  each 
Commissioner. 

(2)  If  such  vote  is  for  closing  a 
meeting  and  withholding  information, 
the  Staff  Director,  within  one  working 
day  of  such  vote,  shall  make  publicly 
available  by  putting  in  a  place  easily 
accessible  to  the  public  a  written  copy 
of  such  vote  reflecting  the  vote  of  each 
Commissioner,  and: 

(i)  A  full  written  explanation  of  the 
decision  to  close  the  meeting  or  portions 
thereof  (such  explanation  will  be  as 
detailed  as  possible  without  revealing 
the  exempt  information); 

(ii)  A  list  of  all  persons  other  than 
staff  members  expected  to  attend  the 
meeting  and  their  affiliation  (the 
identity  of  persons  expected  to  attend 
such  meeting  will  be  withheld  only  if 
revealing  their  identity  would  reveal  the 
exempt  information  that  is  the  subject  of 
the  closed  meeting). 

(d)  Prior  to  any  vote  to  close  a  meeting 
or  portion  thereof  under  paragraph  (c)  of 
this  section,  the  Commissioners  shall 
obtain  from  the  General  Counsel  an 
opinion  as  to  whether  the  closing  of  a 
meeting  or  portions  thereof  is  in 
accordance  with  paragraphs  (a)(1) 
through  (10)  of  §702.53. 

(1)  For  every  meeting  closed  in 
accordance  with  paragraphs  (a)(1) 
through  (10)  of  §  702.53,  the  General 
Counsel  shall  publicly  certify  in  writing 
that,  in  his  or  her  opinion,  the  meeting 
may  be  closed  to  the  public  and  shall 
cite  each  relevant  exemptive  provision. 

(2)  A  copy  of  certification  by  the 
General  Counsel  together  with  a 
statement  from  the  presiding  officer  of 
the  closed  meeting  setting  forth  the  time 
and  location  of  the  meeting  and  the 
persons  present,  shall  be  retained  by  the 
Commission. 


(e)  For  all  meetings  closed  to  the 
public,  the  Commission  shall  maintain 
a  complete  verbatim  transcript  or 
electronic  recording  adequate  to  record 
fully  the  proceedings  of  each  meeting  or 
portion  of  a  meeting,  which  sets  forth 
the  time  and  location  of  the  meeting  and 
the  persons  present.  In  the  case  of  a 
meeting  or  a  portion  of  a  meeting  closed 
to  the  public  pursuant  to  paragraphs 
(a)(8).  (9)(i)(A).  or  (10)  of  §  702.53.  the 
Commission  may  retain  a  set  of  minutes 
and  such  minutes  shall  fully  and  clearly 
describe  all  matters  discussed  and 
provide  a  full  and  accurate  supunary  of 
any  actions  taken,  and  the  reasons 
therefor,  including  a  description  of  each 
of  the  views  expressed  on  any  item  and 
the  record  of  any  roll  call  vote 
(reflecting  the  vote  of  each  member  on 
the  question).  All  documents  considered 
in  connection  with  any  action  shall  be 
identified  in  such  minutes. 

(f)  Any  person  whose  interests  may  be 
directly  affected  by  a  portion  of  a 
meeting  may  request  that  such  portion 
be  closed  to  the  public  under  §  702.53 
or  that  it  be  open  to  the  public  if  the 
Commission  has  voted  to  close  the 
meeting  pursuant  to  §  702.53(a)(5).  (6)  or 
(7).  The  Commission  will  vote  on  the 
request  if  one  Commissioner  asks  that  a 
vote  be  taken.  Such  requests  shall  be 
made  to  the  Staff  Director  within  a 
reasonable  amount  of  time  after  the         ^ 
meeting  or  vote  in  question  is  publicly 
announced. 

§  702.55    Publiic  announcement  of 
meetings. 

(a)  Agenda.  The  Staff  Director  shall 
set  as  early  as  possible  but  in  any  event 
at  least  eight  calendar  days  before  a 
meeting,  the  time,  location,  and  subject 
matter  for  the  meeting.  Agenda  items 
will  be  identified  in  adequate  detail  to 
inform  the  general  public  of  the  specific 
business  to  be  discussed  at  the  meeting. 

(b)  Notice.  The  Staff  Director,  at  least 
eight  calendar  days  before  a  meeting, 
shall  make  public  annoimcement  of: 

(1)  The  time  of  the  meeting: 

(2)  Its  location; 

(3)  Its  subject  matter; 

(4)  Whether  it  is  open  or  closed  to  the 
public;  and 

(5)  The  name  and  phone  number  of  a 
Commission  staff  member  who  will 
respond  to  requests  for  information 
about  the  meeting. 

(c)  Changes.  (1)  The  time  of  day  or 
location  of  a  meeting  may  be  changed 
following  the  public  annoimcement 
required  by  paragraph  (b)  of  this  section, 
if  the  Staff  Director  publicly  announces 
such  change  at  the  earliest  practicable 
time  subsequent  to  the  decision  to 
change  the  time  of  day  or  location  of  the 
meetijog. 
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(2)  The  date  of  a  meeting  may  be 
changed  following  the  public 
annoimcement  required  by  paragraph 
(b)  of  this  section,  or  a  meeting  may  be 
scheduled  less  than  eight  calendar  days 
in  advance,  if: 

(i)  Four  Commissioners  when  no 
Commissioner's  position  is  vacant,  three 
Commissioners  when  there  is  such  a 
vacancy,  or  two  Commissioners  on  a 
subcommittee  authorized  under  42 
U.^.C.  1975a(d),  determine  by  recorded 
vote  that  Commission  business  requires 
such  a  meeting  at  an  earlier  date;  and 

(ii)  The  Staff  Director,  at  the  earliest 
practicable  time  following  such  vote, 
makes  public  announcement  of  the 
time,  location,  and  subject  matter  of 
such  meeting  and  whether  it  is  open  or 
closed  to  the  public. 

(3)  The  subject  matter  of  a  meeting  or 
the  determination  to  open  or  close  a 
meeting  or  a  portion  of  a  meeting  to  the 
public  may  be  changed  following  the 
public  announcement  required  by 
paragraph  (b)  of  this  section  if: 

(i)  Four  Commissioners  when  no 
Commissioner's  position  is  vacant,  three 
Commissioners  when  there  is  such  a 
vacancy,  or  two  Commissioners  on  a 
subcommittee  authorized  under  42 
U.S.C.  1975a(e)(l)  determine  by 
recorded  vote  that  Commission  business 
so  requires;  and 

(ii)  The  Staff  Director  publicly 
announces  such  change  and  the  vote  of 
each  Commissioner  upon  such  change 
at  the  earliest  practicable  time 
subsequent  to  the  decision  to  make  such 
change. 

(d)(1)  Federal  Register.  Immediately 
following  all  public  announcements 
required  by  paragraphs  (b)  and  (c)  of 
this  section,  notice  of  the  time,  location, 
and  subject  matter  of  a  meeting,  whether 
the  meeting  is  open  or  Closed  to  the 
public,  any  change  in  one  of  the 
preceding,  and  the  name  and  phone 
number  of  the  official  designated  by  the 
Commission  to  respond  to  requests  for 
information  about  meeting,  shall  be 
submitted  for  publication  in  the  Federal 
Register. 

(2)  Notice  of  a  meeting  will  be 
published  in  the  Federal  Register  even 
after  the  meeting  that  is  the  subject  of 
the  notice  has  occurred  in  order  to 
provide  a  public  record  of  all 
Commission  meetings. 

§702.56    Records. 

(a)  The  Commission  shall  promptly 
make  available  to  the  public  in  an  easily 
accessible  place  at  Commission 
headquarters  the  follovtring  materials: 

(1)  A  copy  of  the  certification  by  the 
General  Counsel  required  by 
§  702.54(e)(1). 


(2)  A  copy  of  all  recorded  votes 
required  to  be  taken  by  these  rules. 

(3)  A  copy  of  all  announcements 
published  in  the  Federal  Register 
pursuant  to  this  subpart. 

(4)  Transcripts,  electronic  recordings, 
and  minutes  of  closed  meetings 
determined  not  to  contain  items  of 
discussion  or  information  that  may  be 
withheld  under  §  702.53.  Copies  of  such 
material  will  be  furnished  to  any  person 
at  the  actual  cost  of  transcription  or 
duplication. 

03)(1)  Requests  to  review  or  obtain 
copies  of  records  compiled  under  this 
Act.  other  than  transcripts,  electronic 
recordings,  or  minutes  of  a  closed 
meeting,  will  be  processed  under  the 
Freedom  of  Information  Act  and.  where 
applicable,  the  Privacy  Act  regulations 
of  the  Commission  (parts  704  and  705, 
respectively,  of  this  title).  Nothing  in 
this  subpart  expands  or  limits  the 
present  rights  of  any  person  under  the 
rules  in  this  part  with  respect  to  such 
requests. 

(2)  Requests  to  review  or  obtain 
copies  of  transcripts,  electronic 
recordings,  or  minutes  of  a  closed 
meeting  maintained  under  §  702.54(e) 
and  not  released  under  paragraph  (a)(4) 
of  this  section  shall  be  directed  to  the 
Staff  Director  who  shall  respond  to  such 
requests  within  ten  (10)  working  days, 

(c)  The  Commission  shall  maintain  a 
complete  verbatim  copy  of  the 
transcript,  a  complete  copy  of  minutes, 
or  a  complete  electronic  recording  of 
each  meeting,  or  portion  of  a  meeting, 
closed  to  the  public,  for  a  period  of  two 
years  after  such  meeting  or  until  one 
year  after  the  conclusion  of  any  agency 
proceeding  with  respect  to  which  the 
meeting  or  portion  was  held,  whichever 
occurs  later. 

§702.57    Administrative  review. 

Any  person  who  believes  a 
Commission  action  governed  by  this 
subpart  to  be  contrary  to  the  provisions 
of  this  subpart  shall  file  an  objection  in 
writing  with  the  Staff  Director 
specifying  the  violation  and  suggesting 
corrective  action.  Whenever  possible, 
the  Staff  Director  shall  respond  within 
ten  (10)  working  days  of  the  receipt  of 
such  objections. 

PART  703— OPERATIONS  AND 
FUNCTIONS  OF  STATE  ADVISORY 
COMMITTEES 

Sec. 

703.1  Name  and  establishment. 

703.2  Functions. 

703.3  Scope  of  subject  matter. 

703.4  Advisory  Committee  Management 
Officer. 

703.5  Membership. 

703.6  Officers. 


703.7  Subcommittees — Special 
assignments. 

703.8  Meetings. 

703.9  Reimbursement  of  members. 

703.10  Public  availability  of  documents  and 
other  materials. 

§  703.1    Name  and  establishment 

Pursuant  to  42  U.S.C.  1975a(d),  the 
Commission  has  chartered  and 
maintains  Advisory  Committees  to  the 
Commission  in  each  State,  and  the 
District  of  Columbia.  All  relevant 
provisions  of  the  Federal  Advisory 
Committee  Act  of  1972  (Public  Law  92- 
463,  as  amended)  are  applicable  to  the 
management,  membership,  and 
operations  of  such  committees  and" 
subcommittees  thereof. 

§703.2    Functions. 

Under  the  Commission's  charter  each 
Advisory  Committee  shall: 

(a)  Advise  the  Commission  in  writing 
of  any  knowledge  or  information  it  has 
of  any  alleged  deprivation  of  the  right  to 
vote  and  to  have  the  Vote  counted  by 
reason  of  color,  race,  religion,  sex,  age, 
disability,  or  national  origin,  or  that 
citizens  are  being  accorded  or  denied 
the  right  to  vote  in  Federal  elections  as 
a  result  of  patterns  or  practices  of  fraud 
or  discrimination; 

(b)  Advise  the  Commission 
concerning  matters  related  to 
discrimination  or  a  denial  of  equal 
protection  of  the  laWs  under  the 
Constitution  and  the  effect  of  the  laws 
and  policies  of  the  Federal  Government 
with  respect  to  equal  protection  of  the 
laws; 

(c)  Advise  the  Commission  upon 
matters  of  mutual  concern  in  the 
preparation  of  reports  of  the 
Commission  to  the  President  and  the 
Congress; 

(d)  Receive  reports,  suggestions,  and 
recommendations  from  individuals, 
public  and  private  organizations,  and 
public  officials  upon  matters  pertinent 
to  inquiries  conducted  by  the  Advisory 
Committee; 

(e)  Initiate  and  forward  advice  and 
recommendations  to  the  Commission 
upon  matters  that  the  Advisory 
Committee  has  studied; 

(f)  Assist  the  Conunission  in  the 
exercise  of  its  clearinghouse  function    . 
and  with  respect  to  other  matters  that 
the  Advisory  Committee  has  studied; 

(g)  Attend,  as  observers,  any  open 
hearing  or  conference  that  the 
Commission  may  hold  within  the  State. 

§  703.3    Scope  of  subject  matter. 

The  scope  of  the  subject  matter  to  be 
dealt  with  by  Advisory  Committees  . 
shall  be  those  subjects  of  inquiry  or 
study  with  which  the  Commission  itself 
is  authorized  to  investigate,  pursuant  to 
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42  U.S.C.  1975(a).  Each  Advisory 
Committee  shall  confine  its  studies  to 
the  State  covered  by  its  charter.  It  may. 
however,  subject  to  the  requirements  of 
§  703.4,  undertake  to  study,  within  the 
limitations  of  the  Act,  subjects  other 
than  those  chosen  by  the  Commission 
for  study. 

§703.4    Advisory  Committae  Management 
Officer. 

(a)  The  Chief  of  the  Regional  Programs 
Coordination  Unit  is  designated  as 
Advisory  Committee  Management 
Officer  pursuant  to  the  requirements  of 
the  Federal  Advisory  Committee  Act  of 
1972  (Public  Law  92-463,  as  amended). 

(b)  Such  Officer  shall  cany  out  the 
functions  specified  in  section  8(b)  of  the 
Federal  Advisory  Committee  Act. 

(c)  Such  Officer  shall,  for  each 
Advisory  Committee,  appoint  a 
Commission  employee  to  provide 
services  to  the  Committee  and  to  be 
responsible  for  supervising  the  activity 
of  the  Committee  pursuant  to  section  8 
of  the  Federal  Advisory  Committee  Act. 
The  employee  is  subject  to  the 
supervision  of  the  Regional  Director  of 
the  Commission  responsible  for  the 
State  within  which  said  Committee  is 
chartered. 

§703.5    Membership. 

(a)  Subject  to  exceptions  made  bom 
time  to  time  by  the  Commission  to  fit 
special  circumstances,  each  Advisory 
Committee  shall  consist  of  at  least  1 1 
members  appointed  by  the  Commission. 
Members  of  the  Advisory  Committees 
shall  serve  for  a  fixed  term  to  be  set  by 
the  Commission  upon  the  appointment 
of  a  member  subject  to  the  duration  of 
Advisory  Committees  as  prescribed  by 
the  charter,  provided  that  members  of 
the  Advisory  Committee  may,  at  any 
time,  be  removed  by  the  Commission. 

(b)  Membership  on  the  Advisory 
Conmiittee  shall  be  reflective  of  the 
different  ethnic,  racial,  and  religious 
communities  within  each  State  and  the 
membership  shall  also  be  representative 
with  respect  to  sex.  political  affiliation, 
age,  and  disability  status. 

§703.6    Offlcws. 

(a)  The  officers  of  each  Advisory 
Committee  shall  be  a  Chairperson,  Vice 
Chairperson,  and  such  other  officers  as 
may  be  deemed  advisable. 
-     (b)  The  Chairperson  shall  be 
appointed  by  the  Commission. 

(c)  The  Vice  Chairperson  and  other 
officers  shall  be  elected  by  the  majority 
vote  of  the  full  membership  of  the 
Committee. 

(d)  The  Chairperson,  or  in  his  or  her 
absence  the  Vice  Chairperson,  imderjthe 
direction  of  the  Commission  staff 


member  appointed  pursuant  to 
§  703.4(b)  shall: 

(1)  Call  meetings  of  the  Committee; 

(2)  Preside  over  meetings  of  the 
Committee; 

(3)  Appoint  all  subcommittees  of  the 
Committee; 

(4)  Certify  for  acciu^cy  the  minutes  of 
Committee  meetings  prepared  by  the 
assigned  Commission  staff  member;  and 

(5)  Perform  such  other  functions  as 
the  Committee  may  authorize  or  the 
Commission  may  request. 

§703.7    Subcommittees— Special 
assignments. 

Subject  to  the  approval  of  the 
designated  Commission  employee,  an 
Advisory  Committee  may: 

(a)  Establish  subcommittees, 
composed  of  members  of  the 
Committee,  to  study  and  report  upon 
matters  under  consideration  and 
authorize  such  subcommittees  to  take 
specific  action  within  the  competence  of 
the  Committee;  and 

(b)  Designate  individual  members  of 
the  Committee  to  perform  special 
projects  involving  research  or  study  on 
matters  under  consideration  by  the 
Committee. 

§703.8    Maatinga. 

(a)  Meetings  of  a  Committee  shall  be 
convened  by  the  designated 
Commission  employee  or  subject  to  his 
or  her  approval  by  Uie  Chairperson  or  a 
majority  of  the  Advisory  Committee 
members.  The  agenda  for  such 
Committee  or  subcommittee  meeting 
shall  be  approved  by  the  designated 
Commission  employee. 

(b)  A  quorum  shall  consist  of  one-haff 
or  more  of  the  members  of  the 
Committee,  or  five  members,  whichever 
is  the  lesser,  except  that  with  respect  to 
the  conduct  of  fact-finding  meetings  as 
authorized  in  paragraph  (e)  of  this 
section,  a  quorum  shall  consist  of  three 
members. 

(c)  Notice  of  all  meetings  of  an 
Advisory  Committee  shall  be  given  to 
the  public. 

(1)  Notice  shall  be  published  in  the 
Federal  Register  at  least  15  days  prior 
to  the  meetings,  provided  that  in 
emergencies  such  requirement  may  be 
waived. 

(2)  Notice  of  meetings  shall  be 
provided  to  the  public  by  press  releases 
and  other  appropriate  means. 

(3)  Each  notice  shall  contain  a 
statement  of  the  purpose  of  the  meeting, 
a  summary  of  the  agenda,  and  the  date, 
time,  and  location  of  such  meeting. 

(d)  Except  as  provided  for  in 
paragraph  (d)(1)  of  this  section,  all 
meetings  of  Advisory  Committees  or 
subcommittees  shall  be  open  to  the 
public. 


( 1 )  The  Chief  of  the  Regional 
Programs  Coordination  Unit  may 
authorize  a  Committee  or  subcommittee 
to  hold  a  meeting  closed  to  the  public 

if  he  or  she  determines  that  the  closing 
of  such  meeting  is  in  the  public  interest 
provided  that  prior  to  authorizing  the 
holding  of  a  closed  meeting  the  Chief  of 
the  Regional  Programs  Coordination 
Unit  has  requested  and  received  the 
opinion  of  the  General  Coimsel  with 
respect  to  whether  the  meeting  may  be 
closed  under  one  or  more  of  the 
exemptions  provided  in  the  Government 
in  the  Sunshine  Act.  5  U.S.C.  552b(c). 

(2)  hi  the  event  that  any  meeting  or 
portion  thereof  is  closed  to  the  public, 
the  Committee  shall  publish,  at  least 
aimually,  in  summary  form  a  report  of 
the  activities  conducted  in  meetings  not 
open  to  the  public. 

(e)  Advisory  Committees  and 
subcommittees  may  hold  fact-finding 
meetings  for  the  purpose  of  inviting  the 
attendance  of  and  soliciting  information 
and  views  fi'om  government  officials       * 
and  private  persons  respecting  subject 
matters  within  the  jurisdiction  of  the 
Committee  or  subcommittee. 

(f)  Any  person  may  submit  a  written 
statement  at  any  business  or  fact-finding 
meeting  of  an  Advisory  Committee  or 
subcommittee. 

(g)  At  the  discretion  of  the  designated 
Commission  employee  or  his  or  her 
designee,  any  person  may  make  an  oral 
presentation  at  any  business  or  fact- 
finding meeting,  provided  that  such 
presentation  will  not  defame,  degrade, 
or  incriminate  any  other  person  as 
prohibited  by  the  Act. 

§  703.9    Reimbursement  of  members. 

(a)  Advisory  Committee  members  may 
be  reimbursed  by  the  Commission  by  a 
per  diem  subsistence  allowance  and  for 
travel  expenses  at  rates  not  to  exceed 
those  prescribed  by  Congress  for 
Government  employees,  for  the 
following  activities  only: 

(1)  Attendance  at  meetings,  as 
provided  for  in  §  703.8;  and 

(2)  Any  activity  specifically  requested 
and  authorized  by  the  Commission  to  be 
reimbursed. 

(b)  Members  will  be  reimbursed  for 
the  expense  of  travel  by  private 
automobile  on  a  mileage  basis  only  to 
the  extent  such  expense  is  no  more  than 
that  of  suitable  public  transportation  for 
the  same  trip  unless  special 
circumstances  justify  the  additional 
expense  of  travel  by  private  automobile. 

§  703.1 0    Public  availability  of  documents 
and  ottier  materials. 

Part  704  of  this  chapter  shall  be 
applicable  to  reports,  publications,  and 
other  materials  prepared  by  or  for 
Advisory  Conmiittees. 


V 


PART  704— INFORMATION 
DISCLOSURE  AND  COMMUNICATIONS 

Sec. 

7M.1    Material  available  pursuant  to  5 

J    U.S.C.  552. 
70k.2    Complaints. 

704.3  Other  requests  and  communications. 

704.4  Restrictions  on  disclosure  of 
I    information. 

Authority:  5  U.S.C  552.  552a,  552b. 

§  704.1    Material  availabia  pursuant  to  5 
U.S.C.  552. 

(a)  Purpose,  scope,  and  definitions.  (1) 
This  section  contains  the  regulations  of 
the  United  States  Conmiission  on  Civil 
Rights  implementing  the  Freedom  of 
Information  Act,  5  U.S.C.  552.  These 
regulations  infOlro  the  public  with 
respect  to  where  and  how  records  and 
information  may  be  obtained  from  the 
Commission.  Officers  and  employees  of 
the  Commission  shall  make  Commission 
records  available  under  5  U.S.C.  552 
only  as  prescribed  in  this  section. 
Nothing  contained  in  this  section, 
however,  shall  be  construed  to  prohibit 
officers  or  employees  of  the  Commission 
bom  routinely  furnishing  information  or 
records  that  are  customarily  furnished 
in  the  regular  performance  of  their 
duties. 

(2)  For  the  purposes  of  these 
regulations  the  following  terms  are 
defined  as  indicated: 

Commission  means  the  United  States 
Commission  on  Civil  Rights; 

FOIA  means  Freedom  of  Information 
Act.  5  U.S.C.  552; 

FOIA  Request  means  a  request  in 
vmting.  fot  records  pursuant  to  5  U.S.C. 
552.  which  meets  the  requirements  of 
paragraph  (d)  of  this  section.  These 
regulations  do  not  apply  to  telephone  or 
other  oral  communications  or  requests 
not  complying  with  paragraph  (d)(l)(i) 
of  this  section. 

Office  of  the  General  Counsel  means 
the  General  Counsel  of  the  Commission 
or  his  or  her  designee; 

Staff  Director  means  the  Staff  Director 
of  the  Commission. 

(b)  General  policy.  In  order  to  foster 
the  maximiun  participation  of  an 
informed  public  in  the  affairs  of 
Government,  the  Commission  will  make 
the  fullest  possible  disclosure  of  its 
identifiable  records  and  information 
consistent  with  such  considerations  as 
those  provided  in  the  exemptions  of  5 
U.S.C.  552  that  are  set  forth  in 
paragraph  (f)  of  this  section. 

(c)  Material  maintained  on  file 
pursuant  to  5  U.S.C.  552(a)(2).  Material 
maintained  on  file  pursuant  to  5  U.S.C. 
552(a)(2)  shall  be  available  for 
inspection  during  regular  business 
hours  at  the  offices  of  the  Commission 
at  624  9th  Street,  NW.,  Washington.  DC 


20425.  Copies  of  such  material  shall  be 
available  upon  written  request, 
specifying  the  material  desired, 
addressed  to  the  Office  of  the  General 
Counsel.  U.S.  Commission  on  Civil 
Rights .  624  9th  Street.  NW. . 
Washington.  DC  20425.  and  upon  the 
payment  of  fees,  if  any.  determined  in 
accordance  with  paragraph  (e)  of  this 
section. 

(1)  Current  index.  Included  in  the 
material  available  pursuant  to  5  U.S.C. 
552(a)(2)  shall  be  an  index  of: 

(i)  All  other  material  maintained  on 
file  pursuant  to  5  U.S.C.  552(a)(2);  and 

(ii)  All  material  published  by  the 
Commission  in  the  Federal  Register  and 
ciurently  in  effect. 

(2)  Deletion  of  identifying  details. 
Wherever  deletions  from  material 
maintained  on  file  pursuant  to  5  U.S.C. 
552(a)(2)  are  required  in  order  to 
prevent  a  clearly  unwarranted  invasion 
of  privacy,  justification  for  the  deletions 
shall  be  placed  as  a  preamble  to 
documents  fi-om  which  such  deletions 
are  made. 

(d)  Materials  available  pursuant  to  5 
U.S.C.  552(a)(3)— {'^)  Request 
procedures,  (i)  Each  request  for.  records 
pursuant  to  this  section  shall  be  in 
writing  over  the  signatiu-e  of  the 
requester,  addressed  to  the  Office  of  the 
General  Counsel.  U.S.  Commission  on 
Civil  Rights.  624  9th  Street.  NW.. 
Washington.  DC  20425  and: 

(A)  Shall  clearly  and  prominently  be 
identified  as  a  request  for  information 
under  the  Freedom  of  Information  Act 
(if  submitted  by  mail  or  otherwise 
submitted  in  an  envelope  or  other  cover, 
be  clearly  and  prominently  identified  as 
such  on  the  envelope  or  other  cover — 
e.g..  FOIA);  and 

(B)  Shall  contain  a  sufficiently 
specific  description  of  the  record 
requested  with  respect  to  names,  dates, 
and  subject  matter  to  permit  such  record 
to  be  identified  and  located;  and 

(C)  Shall  contain  a  statement  that 
whatever  costs  involved  pursuant  to 
paragraph  (e)  of  this  section  will  be 
paid,  that  such  costs  will  be  paid  up  to 
a  specified  amoimt.  or  that  waiver  or 
reduction  of  fees  is  requested  pursuant 
to  paragraph  (e)  of  this  section. 

(li)  ifthe  information  submitted 
pursuant  to  paragraph  (d)(l)(i)(B)  of  this 
section  is  insufficient  to  enable 
identification  and  location  of  the 
records,  the  General  Counsel  shall  as 
soon  as  possible  notify  the  requester  in 
writing  indicating  the  additional 
information  needed.  Every  reasonable 
effort  shall  be  made  to  assist  in  the 
identification  and  location  of  the  record 
sought.  Time  requirements  under  the 
regulations  in  this  part  are  tolled  from 
the  date  notification  under  this  section 


is  sent  to  the  requester  until  an  answer 
in  writing  to  such  notification  is 
received  from  requester. 

(iii)  A  request  tor  records  that  is  not 
in  writing  or  does  not  comply  with 
paragraph  (d)(l)(i)  of  this  section  is  not 
a  request  under  the  Freedom  of 
Information  Act  and  the  10  day  time 
limit  for  agency  response  under  the  Act 
will  not  be  deemed  applicable. 

(iv)  Except  as  otherwise  provided  in 
this  section,  the  General  Counsel  shall 
immediately  notify  the  requester  of 
noncompliance  with  paragraphs 
(d)(l)(i)(C)  and  (e)  of  this  section. 

(2)  Agency  determinations,  (i) 
Responses  to  all  requests  piu-suant  to  5  - 
U.S.C.  552(a)(3)  shall  be  made  by  the 
General  Counsel  in  writing  to  the 
requester  within  10  working  days  after 
receipt  by  the  General  Counsel  of  such 
request  except  as  specifically  exempted 
under  paragraphs  (d)(1)  (ii).  (iii)  and  (iv) 
of  this  section,  and  shall  state: 

(A)  Whether  and  to  what  extent  the 
Commission  will  comply  with  the 
request; 

(B)  The  probable  availability  of  the 
records  or  that  the  records  may  be 
furnished  with  deletions  or  that  records 
will  be  denied  as  exempt  pursuant  to  5 
U.S.C.  552(b)(1)  through  (9); 

(C)  The  estimated  costs,  determined 
in  accordance  with  paragraph  (e)  of  this 
section,  including  waiver  or  reduction 
of  fee  as  appropriate  and  any  deposit  or 
prepayment  requirement;  and 

(D)  When  records  are  to  be  provided, 
the  time  and  place  at  which  records  or 
copies  will  be  available  determined  in 
accordance  with  the  terms  of  the  request 
and  with  paragraph  (d)(3)  of  this 
section.  Such  response  shall  be  termed 

a  determination  notice. 

(ii)  In  the  case  of  denial  of  requests  in 
whole  or  part  the  determination  notice 
shall  state: 

(A)  Specifically  what  records  are 
being  denied; 

(B)  The  reasons  for  such  denials; 

(C)  The  specific  statutory 
exemption(s)  upon  which  such  denial  is 
based; 

(D)  The  names  and  titles  or  positions 
of  every  person  responsible  for  the 
denial  of  such  request;  and 

(E)  The  right  of  appeal  to  the  Staff 
Director  of  die  Conunission  and 
procedures  for  such  appeal  as  provided 
under  paragraph  (g)  of  this  section. 

(iii)  Each  request  received  by  the 
Office  of  the  General  Counsel  for 
records  pursuant  to  the  regulations  in 
this  part  shall  be  recorded  immediately. 
The  record  of  each  request  shall  be  kept 
ciuxent.  stating  the  date  and  time  the 
request  is  received,  the  name  and 
address  of  the  person  making  the 
request,  any  amendments  to  such 
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request)  the  nature  of  the  records 
requested,  the  action  taken  regarding  the 
request,  including  waiver  of  fees, 
extensions  of  time  pursuant  to  5  U.S.C. 
552(a)(6)(B).  and  appeals.  The  date  and 
subject  of  any  letters  pursuant  to 
paragraph  (d)(1)  of  this  section  or 
agency  determinations  pursuant  to 
paragraph  (d){2)(i)  of  this  section,  the 
date(s)  any  records  are  subsequently 
furnished,  and  the  payment  requested 
and  received. 

(3)  Time  limitations,  (i)  Time 
limitations  for  agency  response  to  a 
request  for  records  established  by  the 
regulations  in  this  part  shall  begin  when 
the  request  is  recorded  pursuant  to 
paragraph  (d){2)(iii)  of  Uiis  section.  A 
written  request  pursuant  to  FOIA  but 
sent  to  an  office  of  the  Commission 
other  than  the  Office  of  the  General 
Counsel  shall  be  date  stamped,  initialed, 
and  redirected  immediately  to  the  Office 
of  the  General  Counsel.  The  required 
period  for  agency  determination  shall 
begin  when  it  is  received  by  the  Office 
of  the  General  Coimsel  in  accordance 
with  paragraph  (d)(2)(iii)  of  this  section. 

(ii)  hi  unusual  circiunstances. 
pursuant  to  5  U.S.C.  552(a)(6)(B),  the 
General  Counsel  may.  in  the  case  of 
initial  determinations  under  the 
regidations  in  this  part,  extend  the  10 
working  day  time  limit  in  which  the 
agency  is  required  to  make  its 
determination  notification.  Such 
extension  shall  be  communicated  in 
writing  to  the  requesting  party  setting 
forth  with  particularity  the  reasons  for 
such  extension  and  the  date  on  which 
a  determination  is  expected  to  be 
transmitted.  Such  extensions  may  not 
exceed  10  working  days  for  any  request 
and  may  only  be  used  to  the  extent 
necessary  to  properly  process  a 
particular  request.  Such  extension  is 
permissible  only  where  there  is  a 
demonstrated  need: 

(A)  To  search  for  and  collect  the 
requested  records  from  field  facilities  or 
other  establishments  that  are  separate 
from  the  Office  of  the  General  Counsel; 

(B)  To  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amoimt  of  separate  and  distinct  records 
that  are  demanded  in  a  single  request; 
or 

(C)  For  considtation,  which  shall  be 
conducted  with  all  practicable  speed, 
with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  same  agency  having 
substantial  subject  matter  interest 
therein. 

(e)  Fees—  (1)  Definitions.  The 
following  definitions  apply  to  the  terms 
when  used  in  this  section: 


(i)  Direct  costs  means  those 
expenditures  that  the  Commission 
actually  incurs  in  searching  for  and 
duplicating  (and  in  the  case  of 
commercial  requesters,  reviewing) 
documents  to  respond  to  a  request  made 
imder  paragraph  (d)  of  this  section. 
Direct  costs  include,  for  example,  the 
salary  of  the  employee(s)  performing  the 
work  (the  basic  rate  of  pay  for  the 
employee(s)  plus  16  percent  of  that  rate 
to  cover  benefits)  and  the  cost  of 
operating  duplicating  machinery.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space  and 
heating  or  lighting  the  facility  in  which 
the  records  are  stored. 

(ii)  Search  means  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
line-by-line  identffication  within 
dociunents.  However,  an  entire 
document  will  be  duplicated  if  this 
would  prove  to  be  a  more  efficient  and 
less  expensive  method  of  complying 
with  a  request  than  a  more  detailed 
manner  of  searching.  Search  is 
distinguished  from  review  of  material  in 
order  to  determine  whether  the  material 
is  exempt  fit>m  disclosure. 

(iii)  Duplication  means  the  process  of 
making  a  copy  of  a  document  necessary 
to  respond  to  a  request  for  disclosiue  of 
records.  Such  copies  can  take  the  form 
of  paper  or  machine  readable 
docxmientation  (e.g.,  magnetic  tape  or 
disk),  among  others. 

(iv)  Review  means  the  process  of 
examining  documents  located  in 
response  to  an  information  request  to 
determine  whether  any  portion  of  any 
document  is  permitted  to  be  withheld. 
It  also  includes  processing  any 
documents  for  disclosure,  e.g..  doing  all 
that  is  necessary  to  prepare  them  for 
release.  Review  does  not  include  time 
spent  resolving  general  legal  or  policy 
issues  regarding  the  application  of 
exemptions. 

(v)  Commercial  use  request  means  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  piu-pose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made.  In  deciding  whether  a  requester 
properly  belongs  in  this  category,  the 
General  Counsel  will  determine  the  use 
to  which  a  requester  will  put  the 
dociunents  requested.  When  the  General 
Counsel  has  reasonable  cause  to  doubt 
such  intended  use,  or  where  such  use  is 
not  clear  bom  the  request  itself,  the 
General  Counsel  will  seek  additional 
clarification  before  assigning  the  request 
to  a  specific  category. 

[vi]  Educational  institution  means  a 
school,  an  institution  of  higher 
education,  an  institution  of  professional 


education,  or  an  institution  of 
vocational  education  that  operates  a 
program  or  programs  of  scholarly 
research. 

(vii)  Noncommercial  scientific 
institution  means  an  institution  that  is 
not  operated  on  a  commercial  basis  and 
that  is  operated  solely  for  the  purpose 
of  conducting  scientific  fesearch  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or  , 

industry. 

(viii)  Representative  of  the  news 
media  means  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public.  The  term 
news  means  information  that  is  about 
current  events  or  that  weuld  be  of 
current  interest  to  the  public.  News 
media  entities  include  television  or 
radio  stations  broadcasting  to  the  public 
at  large,  and  publishers  of  periodicals 
(but  only  in  those  instances  when  they 
can  qualify  as  disseminators  of  news) 
who  make  their  products  available  for 
piutihase  or  subscription  by  the  general 
public.  Freelance  journalists  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it. 

(2)  Costs  to  be  included  in  fees.  The 
direct  costs  included  in  fees  will  vary 
according  to  the  following  categories  of 
requests: 

Ii)  Commercial  use  requests.  Fees  will 
include  the  Commission's  direct  costs 
for  searching  for,  reviewing,  and 
duplicating  the  requested  records. 

(li)  Educational  and  noncommercial 
scientific  institution  requests.  The 
Commission  will  provide  documents  to 
requesters  in  this  category  for  the  cost 
of  duplication  alone,  excluding  charges 
for  the  first  100  pages.  To  be  eligible  for 
inclusion  in  this  category,  requesters 
must  show  that  the  request  is  being 
made  imder  the  auspices  of  a  qualifying 
institution  and  that  the  records  are 
sought  in  furtherance  of  scholarly  (if  the 
request  is  from  an  educational 
institution)  or  scientific  (if  the  request  is 
from  a  noncommercial  scientific 
institution)  research. 

(iii)  Requests  from  representatives  of 
the  news  media.  The  Commission  will 
provide  documents  to  requesters  in  this 
category  for  the  cost  of  duplication 
alone,  excluding  charges  for  the  first  100 
pages.  To  be  eligible  for  inclusion  in 
this  category  a  requester  must  meet  the 
criteria  in  paragraph  (e)(l)(viii)  of  this 
section. 

(iv)  All  other  requests.  The 
Conunission  vdll  charge  requesters  who 
do  not  fit  into  any  of  the  categories  in 
paragraphs  (e)(2)(i)  through  (iii)  of  this 
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section  fees  that  cover  the  direct  costs 
of  searching  for  and  duplicating  records 
that  are  responsive  to  the  requests, 
except  for  the  first  two  hours  of  search 
time  and  the  first  100  pages  duplicated. 
However,  requests  from  persons  for 
records  about  themselves  will  continue 
to  be  treated  under  the  fee  provisions  of 
the  Privacy  Act  of  1974  and  §  705.10  of 
this  chapter. 

(3)  Fee  calculation.  Fees  will  be 
calculated  as  follows: 

(i)  Manual  search.  At  the  salary  rate 
(basic  pay  plus  16  percent)  of  the 
employee(s)  making  the  search. 

(ii)  Computer  search.  At  the  actual 
direct  cost  of  providing  the  search, 
including  computer  search  time  directly 
attributable  to  search  for  records 
responsive  to  the  request,  runs,  and 
operator  salary  apportionable  to  the 
search. 

(iii)  flevieiv  (commercial  use  requests 
only).  At  the  salary  rate  (basic  pay  plus 
16  percent)  of  the  employee(s) 
conducting  the  review.  Only  the  review 
necessary  at  the  initial  administrative 
level  to  determine  the  applicability  of 
any  exemption,  and  not  review  at  the 
administrative  appeal  level,  will  be 
included  in  the  fee. 

(iv)  Duplication.  At  20  cents  per  page 
for  paper  copy.  For  copies  of  records 
prepared  by  computer  (such  as  tapes  or 
printouts),  the  actual  cost  of  production, 
including  operator  time,  will  be 
charged. 

(v)  Additional  services;  certification. 
Express  mail  and  other  additional 
services  that  may  be  arranged  by  the  - 
requester  will  be  charged  at  actual  cost. 
The  fee  for  certification  or 
authentication  of  copies  shall  be  $3.00 
per  document. 

(vi)  Assessment  of  interest.  The 
Commission  may  begin  assessing 
interest  charges  on  the  31st  day 
following  the  day  the  fee  bill  is  sent. 
Interest  will  be  at  the  rate  prescribed  in 
31  U.S.C.  3717  and  will  accrue  from  the 
date  of  billing. 

(vii)  No  fee  shall  be  charged  if  the 
total  billable  cost  calculated  under 
paragraphs  (e)(2)  and  (3)  of  this  section 
is  less  than  $10.00. 

(4)  Waiver  or  reduction  of  fees,  (i) 
Documents  will  be  furnished  without 
charge,  or  at  a  reduced  charge,  where 
disclosiue  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantiy  to  public 
understanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 

(ii)  Whenever  a  waiver  or  reduction  of 
fees  is  granted,  only  one  copy  of  the 
record  will  be  furnished. 


(iii)  The  decision  of  the  General 
Coiuisel  on  any  fee  waiver  or  reduction 
request  shall  be  final  and  unappealable. 

(5)  Payment  procedures — (ij  Fee 
payment.  Payment  of  fees  shall  be  made 
by  cash  (if  delivered  in  person),  check, 
or  money  order  payable  to  the  United 
States  Commission  on  Civil  Rights. 

(ii)  Notification  of  fees.  No  work  shall 
be  done  that  will  result  in  fees  in  excess 
"  of  $25.00  without  written  authorization 
from  the  requester.  Where  it  is 
anticipated  that  fees  will  exceed  $25.00, 
and  the  requester  has  not  indicated  in 
advance  a  willingness  to  pay  fees  as 
high  as  are  anticipated,  the  requester 
will  be  notified  of  the  amount  of  the 
projected  fees.  The  notification  shall 
offer  the  requester  an  opportxmity  to 
confer  with  the  General  Counsel  in  an 
attempt  to  reformulate  the  request  so  as 
to  meet  the  requester's  needs  at  a  lower 
cost.  The  administrative  time  limits 
prescribed  in  5  U.S.C.  552(a)(6)  will  not 
begin  until  after  the  requester  agrees  in 
writing  to  accept  the  prospective 
charges. 

(6)  Advance  payment  of  fees.  When 
fees  are  projected  to  exceed  $250.00,  the 
requester  may  be  required  to  make  an 
advance  payment  of  all  or  part  of  the  fee 
before  the  request  is  processed.  If  a 
requester  has  previously  failed  to  pay  a 
fee  in  a  timely  fashion  (i.e.,  within  30 
days  of  the  billing  date),  the  requester 
will  be  required  to  pay  the  full  amount 
owed  plus  any  applicable  interest,  and 
to  make  an  advance  payment  of  the  full 
amount  of  the  estimated  fee  before  a 
new  or  pending  request  is  processed 
from  that  requester.  The  administrative 
time  limits  prescribed  in  5  U.S.C. 
552(a)(6)  will  not  begin  imtil  after  the 
requester  has  complied  with  this 
provision. 

(7)  Other  provisions — (i)  Charges  for 
imsuccessful  search.  Charges  may  be 
assessed  for  time  spent  searching  for 
requested  records,  even  if  the  search 
fails  to  locate  responsive  records  or  the 
records  are  determined,  after  review,  to 
be  exempt  from  disclosure. 

(ii)  Aggregating  requests  to  avoid  fees. 
MiUtiple  requests  shall  be  aggregated 
when  the  General  Coimsel  reasonably 
determines  that  a  requester  or  group  of 
requesters  is  attempting  to  break  down 
a  request  into  a  series  of  requests  to 
evade  fees. 

(iii)  Debt  Collection  Improvement  Act 
of  1996.  The  Debt  Collection 
Improvement  Act  of  1996  (Public  Law 
104-134),  including  disclosure  to 
consumer  reporting  agencies  and  use  of 
collection  agencies,  will  be  used  to 
encourage  pajmient  where  appropriate. 

(f)  Exemptions  (5  U.S.C.  552(b))— (D 
General.  The  Conunission  may  exempt 
bom  disclosure  matters  that  are: 


(i)(A)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and 

(B)  Are  in  fact  properly  classified 
pursuant  to  such  Executive  Order. 

(ii)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency; 

(iii)  Specifically  exempted  from 
disclosure  by  statute; 

(iv)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(v)  Interagency  or  intra-agency 
memoranda  or  letters  that  would  not  be 
available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency; 

(vi)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(vii)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(A)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(B)  Could  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication  ^ 

(C)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(D)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  that  funiished 
information  on  a  confidential  basis; 

(E)  Could  disclose  techniques  and 
procedures  for  all  enforcement 
investigations  or  prosecutions,  or  could 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(F)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual; 

(viii)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions;  and 

(ix)  Geological  and  geophysical 
information  and  data,  including  maps, 
concerning  wells. 

(2)  Investigatory  records  or 
information.  (5  U.S.C.  552(b)(7)). 

(i)  Among  the  documents  exempt 
from  disclosure  pursuant  to  paragraph 
(f)(l)(vii)  of  this  section  shall  be  records 
or  iiiformation  reflecting  investigations 
that  either  are  conducted  for  the 
purpose  of  determining  whether  a 
violation(s)  of  legal  ri^t  has  taken 
place,  or  have  disclosed  that  a 
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violation(s)  of  legal  right  has  taken 
place,  but  only  to  the  extent  that 
production  of  such  records  or 
information  would  fall  within  the 
classifications  established  in  paragraphs 
(f){l){vii)(B)  throuch  (F)  of  this  section. 

(ii)  Among  the  documents  exempt 
from  disclosure  under 
paragraphs(f)(l)(vii)(D)  and  (f)(2)(i)  of 
this  section  concerning  confidential 
sources  shall  be  documents  that  disclose 
the  fact  or  the  substance  of  a 
communication  made  to  the 
Commission  in  confidence  relating  to  an 
allegation  or  support  of  an  allegation  of 
wrongdoing  by  certain  j)ersons.  It  is 
sufficient  imder  this  section  to  indicate 
the  confidentiality  of  the  soxirce  if  the 
substance  of  the  communication  or  the 
circumstances  of  the  communication 
indicate  that  investigative  effectiveness 
could  reasonably  be  expected  to  be 
inhibited  by  disclosure. 

(iii)  Whenever  a  request  is  made  that 
involves  access  to  records  described  in 
paragraph  {f)(l)(vii)(A)  of  this  section 
and  the  investigation  or  proceeding 
involves  a  possible  violation  of  criminal 
law  and  there  is  reason  to  believe  that 
the  subject  of  the  investigation  or 
proceeding  is  not  aware  of  its  pendency 
and  disclosure  of  the  existence  of  the 
records  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings, 
the  Commission  may,  during  only  such 
time  as  that  circumstance  continues, 
treat  the  records  as  not  subject  to  the 
requirements  of  5  U.S.C.  552  and  this 
section. 

(3)  Any  reasonably  segregable  portion 
of  a  record  shall  be  provided  to  any 
person  requesting  such  record  after 
deletion  of  the  portions  that  are  exempt 
under  this  section. 

(g)  Administrative  appeals.  (1)  These 
procedures  apply  whenever  a  requester 
is  denied  records  under  paragraph 
{dM2)(i)  of  this  section. 

(2)  Parties  may  appeal  decisions 
under  paragraph  (d)(2){i)  of  this  section 
within  90  days  of  the  date  of  such 
decision  by  filing  a  written  request  for 
review  addressed  to  the  Staff  Director, 
U.S.  Commission  on  Civil  Rights,  624 
9th  Street.  NW.,  Washington,  DC  20425, 
by  certified  mail,  including  a  copy  of 
the  written  denial,  and  may  include  a 
statement  of  the  circumstances,  reasons 
or  arguments  advanced  in  support  of 
disclosure.  Review  will  be  made  by  the 
Staff  Director  on  the  basis  of  the  written 
record. 

(3)  The  decision  on  review  of  any 
appeal  filed  under  this  section  shall  be 
in  writing  over  the  signature  of  the  Staff 
Director  will  be  promptly 
communicated  to  the  person  requesting 
review  and  will  constitute  the  final 
action  of  the  Commission. 


(4)  Determinations  of  appeals  filed 
under  this  section  shall  be  made  within 
20  working  days  after  the  receipt  of  such 
appeal.  If,  on  appeal,  denial  of  records 
is  in  whole  or  part  upheld,  the  Staff 
Director  shall  notify  the  persons  making 
such  request  of  the  provisions  for 
judicial  review  of  that  determination 
under  5  U.S.C.  552(a)(6). 

(5)  An  extension  of  time  may  be 
granted  under  this  section  pursuant  to 
criteria  established  in  paragraph 
(d)(3)(ii)  (A)  through  (C)  of  this  section, 
except  that  such  extension  together  with 
any  extension,  which  may  have  been 
granted  pursuant  to  paragraph  (d)(3)(ii) 
of  this  section,  may  not  exceed  a  total 
of  10  working  days. 

§704.2    Complaints. 

Any  person  may  bring  to  the  attention 
of  the  Commission  a  grievance  that  he 
or  she  believes  falls  within  the 
jurisdiction  of  the  Commission,  as  set 
forth  in  section  3  of  the  Act.  This  shall 
be  done  by  submitting  a  complaint  in 
writing  to  the  Office  of  Civil  Rights 
Evaluation,  U.S.  Commission  on  Civil 
Rights,  9th  Street,  NW.,  Washington,  DC 
20425.  Allegations  falling  under  section 
3(a)(1)  of  the  Act  must  be  under  oath  or 
affirmation.  All  complaints  should  set 
forth  the  pertinent  facts  upon  which  the 
complaint  is  based,  including  but  not 
limited  to  specification  of: 

(a)  Names  and  titles  of  officials  or 
other  persons  involved  in  acts  forming 
the  basis  for  the  complaint; 

(b)  Accurate  designations  of  place' 
locations  involved; 

(c)  Dates  of  events  described  in  the 
complaint. 

§  704.3    Ottwr  requests  and 
communications. 

Requests  for  information  should  be 
addressed  to  the  Public  Affairs  Unit  and 
requests  for  Commission  literature 
should  be  directed  to  National 
Clearinghouse  Library,  U.S.  Commission 
on  Civil  Rights,  624  9th  Street,  NW., 
Washington  DC  20425.  Communications 
with  respect  to  Commission  proceedings 
should  be  made  pursuant  to  §  702.17  of 
this  chapter.  All  other  communications 
should  be  directed  to  Office  of  Staff 
Director,  U.S.  Commission  on  Civil 
Rights,  624  9th  Street,  Washington.  DC 
20425. 

1 704.4    Restrictions  on  disdosurs  of 
iiifuniMlion. 

(a)  By  the  provisions  of  the  Act,  no 
evidence  or  testimony  or  summary  of 
evidence  or  testimony  taken  in 
executive  session  may  be  released  or 
used  in  public  sessions  without  the 
consent  of  the  Commission,  and  any 
person  who  releases  or  uses  in  public 


without  the  consent  of  the  Commission 
such  evidence  or  testimony  taken  in 
executive  session  shall  be  fined  not 
more  than  $1,000  or  imprisoned  for  not 
more  than  1  year. 

(b)  Unless  a  matter  of  public  record, 
all  information  or  documents  obtained 
or  prepared  by  any  Commissioner, 
officer,  or  employee  of  the  Conunission, 
including  members  of  Advisory 
Committees,  in  the  course  of  his  or 
official  duties,  or  by  virtue  of  his  or  her 
official  status,  shall  not  be  disclosed  or 
used  by  such  person  for  any  purpose 
except  in  the  performance  of  his  or  her 
official  duties. 

(c)  Any  Conunissioner,  officer,  or 
employee  of  the  Commission,  including 
members  of  Advisory  Committees,  who 
is  served  with  a  subpoena,  order,  or 
other  demand  requiring  the  disclosiue 
of  such  information  or  the  production  of 
such  documents  shall  appear  in 
response  to  such  subpoena,  order,  or 
other  demand  and,  unless  otherwise 
directed  by  the  Commission,  shall 
respectfully  decline  to  disclose  the 
information  or  produce  the  dociunents 
called  for,  basing  his  or  her  refusal  upon 
this  section.  Any  such  person  who  is 
served  with  such  a  subpoena,  order,  or 
other  demand  shall  promptly  advise  the 
Commission  of  the  service  of  such 
subpoena,  order,  or  other  demand,  the 
nature  of  the  information  or  documents 
sought,  and  any  circumstances  that  may 
bear  upon  the  desirability  of  making 
available  such  information  or 
documents. 

PART  705— MATERIALS  AVAILABLE 
PURSUANT  TO  5  U.S.C.  552a 
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§705.1    Purpose  and  scope. 

I  (a)  The  purpose  of  this  part  is  to  set 
forth  rules  to  inform  the  public 
regarding  information  maintained  by  the 
United  States  Commission  on  Civil 
Rights  about  identifiable  individuals 
and  to  inform  those  individuals  how 
they  may  gain  access  to  and  correct  or 
amend  information  about  themselves. 

I  (b)  The  rules  in  this  part  cany  out  the 
requirements  of  the  F*rivacy  Act  of  1974 
(Public  Law  93-579)  and  in  particular  5 
U.S.C.  552a  as  added  by  that  Act. 

(c)  The  rules  in  this  part  apply  only 
tti  records  disclosed  or  requested  under 
the  Privacy  Act  of  1974,  and  not  to 
requests  for  information  made  pursuant 
to  the  Freedom  of  Information  Act,  5 
U.S.C.  552. 


§705.2    [)efinitions. 
For  the  purpose  of  this  part: 

(a)  Commission  and  agency  mean  the 
I  f.S.  Commission  on  Civil  Rights; 

(b)  Individual  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence; 

I  (c)  Maintain  includes  maintain, 
dollect,  use,  or  disseminate; 

(d)  Record  means  any  item,  collection, 
or  grouping  of  information  about  an 
individual  that  is  maintained  by  the 
Commission,  including,  but  not  limited 
to,  his  or  her  education,  financial 
transactions,  medical  history,  and 
criminal  or  employment  history  and 
that  contains  his  or  her  name,  or  the 
identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual; 

(e)  System  record  means  a  group  of 
any  records  under  the  control  of  the 
Commission  bom  which  information 
may  be  retrieved  by  the  name  of  the 
individual  or  by  some  identifying 
niunber,  symbol,  or  other  identifying 
particular  assigned  to  that  individual; 

(f)  Statistical  record  means  a  record  in 
a  system  of  records  maintained  for 
statistical  research  or  reporting  purposes 
only  and  not  used  in  whole  or  in  part 

in  making  any  determination  about  an 
identifiable  individual,  except  as 
provided  in  13  U.S.C.  8;  and 

(g)  Routine  use  means,  with  respect  to 
the  disclosure  of  a  record,  the  use  of 
such  record  for  a  puirpose  that  is 
compatible  with  the  purpose  for  which 
it  was  collected. 

(h)  Confidential  source  means  a 
source  who  furnished  information  to  the 
Govenmient  imder  an  express  promise 
that  the  identity  of  the  source  would 
remain  confidential,  or,  prior  to 
September  27, 1975,  imder  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 

(i)  Act  means  the  Privacy  Act  of  1974, 
Public  Law  93-579. 


§  705.3    Procedures  for  requests  pertaining 
to  individual  records  in  a  system  of  records. 

(a)  An  individual  seeking  notification 
of  whether  a  system  of  records  contains 
a  record  pertaining  to  him  or  her  or  an 
individual  seeking  access  to  information 
or  records  pertaining  to  him  or  her,  that 
are  available  under  the  Privacy  Act  of 
1974,  shall  present  his  or  her  request  in 
person  or  in  writing  to  the  General 
Counsel  of  the  Commission. 

(b)  In  addition  to  meeting  the 
requirements  set  forth  in  §  705.4(c)  or 
(d),  any  person  who  requests 
information  imder  the  regulations  in 
this  part  shall  provide  a  reasonably 
specific  description  of  the  information 
sought  so  that  it  may  be  located  without 
undue  search  or  inquiry.  If  possible,  that 
description  should  include  the  nature  of 
the  records  sought,  the  approximate 
dates  covered  by  the  record,  and,  if 
known  by  the  requester,  the  system  in 
which  the  record  is  thought  to  be 
included.  Requested  information  that  is 
not  identified  by  a  reasonably  specific 
description  is  not  an  identifiable  record, 
and  the  request  for  that  information 
cannot  be  treated  as  a  formal  request. 

(c)  If  the  description  is  insufficient, 
the  agency  will  notify  the  requester  and, 
to  the  extent  possible,  indicate  the 
additional  information  required.  Every 
reasonable  effort  shall  be  made  to  assist 
a  requester  in  the  identification  and 
location  of  the  record  or  records  sought.  , 

§705.4    Times,  places,  and  requirements 
for  identification  of  individuals  malting 
requests  and  identification  of  records 
requested. 

(a)  The  General  Counsel  is  the 
designated  Privacy  Act  Officer  for  the 
Commission. 

(b)  An  individual  making  a  request  to 
the  General  Counsel  in  person  may  do 
so  at  the  Commission's  headquarters 
office,  624  9th  Street,  N.W., 
Washington,  D.C.  20425,  on  any 
business  day  during  business  hours. 
Persons  may  also  appear  for  purposes  of 
identification  only,  at  any  of  the 
regional  offices  of  the  Commission  on 
any  business  day  during  business  hours. 
Regional  offices  are  located  as  follows: 

Region  I:  Eastern  Regional  Office, 
Washington,  DC 

Connecticut,  Delaware,  District  of 
Columbia,  Maine,  Maryland,  Massachusetts, 
New  Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
Virginia,  and  West  Virginia. 

Region  II:  Southern  Regional  Office,  Atlanta, 
Georgia. 

Florida,  Georgia,  Kentucky,  North  Carolina, 
South  Carolina,  and  Tennessee. 


Region  III:  Midwestern  Regional  Offifce, 
Chicago,  Illinois 

Illinois,  Indiana,  Michigan,  Minnesota, 
Ohio,  and  Wisconsin. 

Region  IV:  Central  Regional  Office.  Kansas 
City,  Kansas 

Alabama,  Aricansas,  Iowa.  Kansas. 
Louisiana.  Mississippi,  Missouri,  Nebraska, 
and  Oklahoma. 

Region  V:  Roclcy  Mountain  Regional  Office. 
Denver,  Colorado  Colorado,  Montana,  New 
Mexico,  North  Dakota,  South  Dakota.  Utah, 
and  Wyoming. 

Region  VI:  Western  Regional  Office,  Los 
Angeles.  California 

Alaska,  Arizona,  California,  Hawaii,  Idaho, 
Nevada,  Oregon,  Texas,  and  Washington. 

(c)  An  individual  seeking  access  to 
records  in  person  may  establish  his  or 
her  identity  by  the  presentation  of  one 
document  bearing  a  photograph  (such  as 
a  driver's  license,  passport,  or 
identification  card  or  badge)  or  by  the 
presentation  of  two  items  of 
identification  that  do  not  bear  a 
photograph,  but  do  bear  both  a  name 
and  address  (such  as  a  credit  card). 
When  identification  is  made  without 
photographic  identification,  the 
Commission  will  request  a  signature 
comparison  to  the  signature  appearing 
on  the  items  offered  for  identification, 
whenever  possible  and  practical. 

(d)  An  individual  seeking  access  to 
records  by  mail  shall  establish  his  or  her 
identity  by  a  signature,  address,  date  of 
birth,  and  one  other  identification,  such 
as  a  copy  of  a  driver's  license,  passport, 
identification  card  or  badge,  credit  card, 
or  other  document.  The  words  Privacy 
Act  Request  should  be  placed  in  capital 
letters  on  the  face  of  the  envelope  in 
order  to  facilitate  requests  by  mail. 

(e)  An  individual  seeking  access  in 
person  or  by  mail  who  cannot  provide 
the  required  documentation  of 
identification  may  provide  a  notarized 
statement,  swearing  or  affirming  to  his 
or  her  identity  and  to  the  fact  that  he  or 
she  understands  that  there  are  criminal 
penalties  for  the  making  of  false 
statements. 

(f)  The  parent  or  guardian  of  a  minor 
or  a  person  judicially  determined  to  be 
incompetent,  in  addition  to  establishing 
the  identity  of  the  minor  or  incompetent 
person  he  or  she  represents  as  required 
by  paragraphs  (a)  through  (c)  of  this 
section,  shall  establish  his  or  her  own 
parentage  or  guardianship  by  furnishing 
a  copy  of  a  birth  certificate  showing 
parentage  or  court  order  establishing 
guardianship. 

(g)  An  incuvidualseeking  to  review 
information  about  himself  or  herself 
may  be  accompanied  by  another  person 
of  his  or  her  own  choosing.  In  all  such 
cases,  the  individual  seeking  access 
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shall  be  required  to  furnish  a  written 
statement  authorizing  the  discussion  of 
his  or  her  record  in  the  presence  of  the 
accompanying  person. 

§  705.5    Disclosure  of  requested 
information  to  individuals. 

The  General  Counsel,  or  one  or  more 
assistants  designated  by  him  or  her, 
upon  receiving  a  request  for  notification 
of  the  existence  of  a  record  or  for  access 
to  a  record  shall: 

(a)  Determine  whether  such  record 
exists; 

(b)  Determine  whether  access  is 
available  under  the  Privacy  Act; 

(c)  Notify  the  requesting  person  of 
those  determinations  within  10  (ten) 
working  days  (excluding  Saturdays, 
Sundays,  and  legal  public  holidays); 

and 

(d)  Provide  access  to  information 
pertaining  to  that  person  that  has  been 
determined  to  be  available. 

§  705.6    Request  for  correction  or 
amendment  to  record. 

(a)  Any  individual  who  has  reviewed 
a  record  pertaining  to  him  or  her  that 
was  furnished  to  him  or  her  under  this 
part  may  request  the  agency  to  correct 
or  amend  all  or  part  of  that  record. 

(b)  Each  individual  requesting  a 
correction  or  amendment  shall  send  the 
request  to  the  General  Counsel. 

(c)  Each  request  for  a  correction  or 
amendment  of  a  record  shall  contain  the 
following  information: 

(1)  The  name  of  the  individual 
requesting  the  correction  or  amendment. 

(2)  The  name  of  the  system  of  records 
in  which  the  record  sought  to  be 
amended  is  maintained. 

(3)  The  location  of  the  record  system 
from  which  the  record  was  obtained. 

(4)  A  copy  of  the  record  sought  to  be 
amended  or  a  description  of  that  record. 

(5)  A  statement  of  the  material  in  the 
record  that  should  be  corrected  or 
amended. 

(6)  A  statement  of  the  specific 
wording  of  the  correction  or  amendment 
sought. 

(7)  A  statement  of  the  basis  for  the 
requested  correction  or  amendment, 
including  any  material  that  the 
individual  can  furnish  to  substantiate 
the  reasons  for  the  amendment  sought. 

f  705.7    Agency  review  Of  request  for 
correction  or  amendment  of  tlie  record. 

Within  ten  (10)  working  days 
(excluding  Saturdays,  Sundays  and  legal 
public  holidays)  of  the  receipt  of  the 
request  for  the  correction  or  amendment 
of  a  record,  the  General  Counsel  shall 
acknowledge  receipt  of  the  request  and 
inform  the  individual  that  his  or  her 
request  has  been  received  and  inform 
the  individual  whether  further 


information  is  required  before  the 
correction  or  amendment  can  be 
considered.  Further,  the  General 
Counsel  shall  promptly  and,  under 
normal  circumstances,  not  later  than 
thirty  (30)  working  days  after  receipt  of 
the  request,  make  the  requested 
correction  or  amendment  or  notify  the 
individual  of  his  or  her  refusal  to  do  so, 
including  in  the  notification  the  reasons 
for  the  refusal  and  the  procedures 
established  by  the  Commission  by 
which  the  individual  may  initiate  a 
review  of  that  refusal.  In  the  event  of 
correction  or  amendment,  an  individual 
shall  be  provided  with  one  copy  of  each 
record  or  portion  thereof  corrected  or 
amended  pursuant  to  his  or  her  request 
without  charge  as  evidence  of  the 
correction  or  amendment.  The 
Commission  shall  also  provide  to  all 
prior  recipients  of  such  a  record,  the 
corrected  or  amended  information  to  the 
extent  that  it  is  relevant  to  the 
information  previously  furnished  to  a 
recipient  pursuant  to  the  Privacy  Act. 

§  705.8    Appeal  of  an  initial  adverse  agency 
determination. 

(a)  Any  individual  whose  request  for 
access  or  for  a  correction  or  amendment 
that  has  been  denied,  in  whole  or  in 
part,  by  the  General  Counsel  may  appeal 
that  decision  to  the  Staff  Director  of  the 
Commission,  624  9th  Street,  NW., 
Washington,  DC  20425,  or  to  a  designee 
of  the  Staff  Director. 

(b)  The  appeal  shall  be  in  writing  and 
shall: 

(1)  Name  the  individual  making  the 
appeal; 

(2)  Identify  the  record  sought  to  be 
amended  or  corrected; 

(3)  Name  the  record  system  in  which 
that  record  is  contained; 

(4)  Contain  a  short  statement 
describing  the  amendment  or  correction 
sought;  and 

(5)  State  the  name  of  the  person  who 
initially  denied  the  correction  or 
amendment. 

(c)  Not  later  than  thirty  (30)  working 
days  (excluding  Saturdays,  Sundays, 
and  legal  public  holidays)  after  the  date 
on  which  the  agency  received  the 
appeal,  the  Staff  Director  shall  complete 
his  or  her  review  of  the  appeal  and 
make  a  final  decision  thereon,  unless, 
for  good  cause  shown,  the  Staff  Director 
extends  the  appeal  period  beyond  the 
initial  thirty  (30)  day  aippeal  period.  In 
the  event  of  such  an  extension,  the  Staff 
Director  shall  promptly  notify  the 
individual  making  the  appeal  that  the 
period  for  a  final  decision  has  been 
extended. 

(d)  After  review  of  an  appeal  request, 
the  Staff  Director  will  send  a  written 


notice  to  the  requester  containing  the 
following  information: 

(1)  The  decision;  and  if  the  denial  is 
upheld,  the  reasons  for  the  decision; 

(2)  The  right  of  the  requester  to 
institute  a  civil  action  in  a  Federal 
District  Court  for  judicial  review  of  the 
decision  if  the  appeal  is  denied;  and 

(3)  The  right  of  the  requester  to  file 
with  the  Commission  a  concise 
statement  setting  forth  the  reasons  for 
his  or  her  disagreement  with  the 
Commission's  decision  denying  the 
request.  The  Commission  shall  make 
this  statement  available  to  any  person  to 
whom  the  record  is  later  disclosed 
together  with  a  brief  statement,  if  the 
Commission  considers  it  appropriate,  of 
the  agency's  reasons  for  denying  the 
requested  correction  or  amendment. 
These  statements  shall  also  be  provided 
to  all  prior  recipients  of  the  record  to    - 
the  extent  that  it  is  relevant  to  the 
information  previously  furnished  to  a 
recipient  pursuant  to  the  Privacy  Act. 

§  705.9    Disclosure  of  records  to  a  person 
ottter  than  the  individual  to  wtiom  the 
record  pertains. 

(a)  Any  individual  who  desires  to 
have  his  or  her  record  disclosed  to  or 
mailed  to  a  third  person  may  authorize 
that  person  to  act  as  his  or  her  agent  for 
that  specific  purpose.  The  authorization 
shall  be  in  writing,  signed  by  the 
individual,  and  notarized.  The  agent 
shall  also  submit  proof  of  his  or  her  own 
identity  as  provided  in  §  705.4. 

(b)  The  parent  of  any  minor 
individual  or  the  legal  guardian  of  any 
individual  who  has  been  declared  by  a 
court  to  be  incompetent,  due  to  physical 
or  mental  incapacity,  may  act  on  behalf 
of  that  individual  in  any  matter  covered 
by  this  part.  A  parent  or  guardian  who 
desires  to  act  on  behalf  of  such  an 
individual  shall  present  suitable 
evidence  of  parentage  or  guardianship 
by  birth  certificate,  copy  of  a  court  order 
or  similar  dociunents,  and  proof  of  the 
individual's  identity  as  provided  in 
§705.4. 

(c)  An  individual  to  whom  a  record  is 
to  be  disclosed,  in  person,  pursuant  to 
this  part  may  have  a  person  of  his  or  her 
own  choosing  accompany  the 
individual'  when  the  record  is  disclosed. 


§705.10 

If  an  individual  requests  copies  of  his 
or  her  records  the  charge  shall  be  three 
(3)  cents  per  page;  however,  the 
Commission  shall  not  charge  for  copies 
furnished  to  an  individual  as  a 
necessary  part  of  the  process  of 
disclosing  the  record  to  an  individual. 
Fees  may  be  waived  or  reduced  in 
accordance  with  §  704.1(e)  of  this 
chapter  because  of  indigency,  where  the 
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cost  is  nominal,  when  it  is  in  the  public 
interest  not  to  charge,  or  when  waiver 
would  not  constitute  an  imreasonable 
expense  to  the  Commission. 

§705.11     Penalties. 

Any  person  who  makes  a  false 
statement  in  connection  with  any 
request  for  a  record,  or  in  any  request 
for  an  amendment  to  a  record  under  this 
part,  is  subject  to  the  penalties 
prescribed  in  18  U.S.C.  494  and  495. 

§705.12    Special  procedures:  Information 
furnished  by  other  agencies. 

When  records  or  information  sought 
from  the  Commission  include 
information  furnished  by  other  Federal 
agencies,  the  General  Counsel  shall 
consult  with  the  appropriate  agency 
prior  to  making  a  decision  to  disclose  or 
to  refuse  to  disclose  the  record,  but  the 
decision  whether  or  not  to  disclose  the 
record  shall  be  made  by  the  General 
Counsel. 

§705.13    Exemptions. 

(a)  Under  the  provision  of  5  U.S.C. 
552a(k),  it  has  been  determined  by  the 
agency  that  the  following  exemptions 
are  necessary  and  proper  and  may  be 
asserted  by  the  agency: 

(1)  Exemption  (k)(2)  of  the  Act. 
Investigatory  material  compiled  for  law 
enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 
(j)(2)  of  the  Privacy  Act:  Provided, 
however.  That  if  any  individual  is 
denied  any  right,  privilege,  or  benefit 
that  he  or  she  would  otherwise  be 
eligibly  for,  as  a  result  of  the 
maintenance  of  such  material,  such 
material  shall  be  provided  to  such 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identify  of  a  source  who  furnished 
information  to  the  Government  imder  an 
express  promise  that  the  identity  of  the 
soiut;e  would  be  held  in  confidence,  or, 
prior  to  [the  effective  date  of  this 
section],  under  an  implied  promise  that 
the  identity  of  the  source  would  be  held 
in  confidence. 

(2)  Exemption  (k)(4)  of  the  Act. 
Statistical  personnel  records  that  are 
used  only  to  generate  aggregate  data  or 
for  other  evaluative  or  analjrtical 
piuposes  and  that  are  not  used  to  make 
decisions  on  the  rights,  benefits,  or 
entitlements  of  individuals. 

(3)  Exemption  (k)(5)  of  the  Act. 
Investigatory  material  maintained  solely 
for  the  purposes  of  determining  an 
individual's  qualifications,  eligibility,  or 
suitability  for  employment  in  the 
Federal  civilian  service.  Federal 
contracts,  or  access  to  classified 
information,  but  only  to  the  extent  that 
disclosure  of  such  material  would  reveal 


the  identity  of  the  somce  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  September  27, 1975,  under  an 
implied  promise  that  the  identity  of  the 
soiuce  would  be  held  in  confidence. 

(4)  Exemption  (k)(6)  of  the  Act. 
Testing  or  examination  material  used 
solely  to  determine  individual 
qualifications  for  promotion  or 
appointment  in  the  Federal  service  the 
disclosure  of  which  would  compromise 
the  objectivity  or  fairness  of  the  testing 
or  examination  process. 

(b)  Following  are  Commission 
systems  of  records  that  are  partially 
exempt  under  5  U.S.C.  552a(k)(2),  (4), 
(5),  and  (6)  and  the  reasons  for  such 
exemptions: 

(1)  Appeals,  Grievances,  and 
Complaints  (staff) — Commission  Project, 
CRC-001.  Exempt  partially  under  5 
U.S.C.  552a(k)(2).  The  reasons  for 
possibly  asserting  the  exemptions  are  to 
prevent  subjects  of  investigation  from 
frustrating  the  investigatory  process,  to 
prevent  disclosure  of  investigative 
techniques,  to  maintain  the  ability  to 
obtain  necessary  information,  to  fulfill 
commitments  made  to  sources  to  protect 
their  identities  and  the  confidentiality 
of  information  and  to  avoid  endangering 
these  sources. 

(2)  Complaints,  CRC-003— Exempt 
partially  under  5  U.S.C.  552a(k)(2).  The 
reasons  for  possibly  asserting  the 
exemptions  are  to  prevent  subjects  of 
investigation  fi'om  frustrating  the 
investigatory  process,  to  prevent 
disclosure  of  investigative  techniques, 
to  maintain  the  ability  to  obtain 
necessary  information,  to  fulfill 
commitments  made  to  sources  to  protect 
their  identities  and  the  confidentiality 
of  information  and  to  avoid  endangering 
these  soiux:es. 

(3)  Commission  projects.  CRC-004 — 
Partially  exempt  under  5  U.S.C. 
552a(k)(2).  The  reasons  for  asserting  the 
exemptions  are  to  prevent  subjects  of   . 
investigation  from  frustrating  the 
investigatory  process,  to  prevent 
disclosure  of  investigative  techniques, 
to  maintain  the  ability  to  obtain 
necessary  information,  to  fulfill 
commitments  made  to  sources  to  protect 
their  identities  and  the  confidentiality 
of  information  and  to  avoid  endangering 
these  sources. 

(4)  Other  Employee  Programs:  EEO, 
Troubled  Employee,  and  Upward 
Mobility,  CRC-006— Partially  exempt 
under  5  U.S.C.  552a(k)(4),  (5).  and  (6). 
The  reasons  for  asserting  the 
exemptions  are  to  maintain  the  ability  to 
obtain  candid  and  necessary 
information,  to  fulfill  commitments 
made  to  sources  to  protect  the 


confidentiality  of  information,  to  avoid 
endangering  these  sources  and, 
primarily,  to  facilitate  proper  selection 
or  continuance  of  the  best  applicants  or 
persons  for  a  given  position. 

(5)  State  Advisory  Committees 
Projects,  CRC-009— Partially  exempt 
imder  5  U.S.C.  552a{k)(2).  The  reasons    . 
for  possibly  asserting  the  exemptions 
are  to  prevent  subjects  of  investigation 
from  frustrating  the  investigatory 
process,  to  prevent  disclosing  of 
investigative  techniques,  to  maintain  the 
ability  to  obtain  necessary  information, 
to  fulfill  commitments  made  to  sources 
to  protect  their  identities  and  the 
confidentiality  of  information  and  to 
avoid  endangering  these  som-ces. 

§  705.95    Accounting  of  tl>e  disclosures  of 
records. 

(a)  All  disclosures  of  records  covered 
by  this  part,  except  for  the  exemptions 
listed  in  paragraph  (b)  of  this  section, 
shall  be  accoimted  for  by  keeping  a 
written  record  of  the  particular  record 
disclosed,  the  name  and  address  of  the 
person  or  agency  to  whom  or  to  which 
disclosed,  and  the  date,  nature,  and 
purpose  of  the  disclosure. 

(b)  No  accounting  is  required  for 
discloSiu^s  of  records  to  those  officials 
and  employees  of  the  Commission  who 
have  a  need  for  the  record  in  the 
performance  of  their  duties  or  if 
disclostire  would  be  required  under  the 
Freedom  of  Information  Act.  5  U.S.C. 
552. 

(c)  The  accounting  shall  be 
maintained  for  5  years  or  until  the 
record  is  destroyed  or  transferred  to  the 
National  Archives  and  Records 
Administrator  for  storage,  in  which 
event,  the  accoimting  pertaining  to 
those  records,  unless  maintained 
separately,  shall  be  transfen-ed  with  the 
records  themselves; 

(d)  The  accounting  of  disclosures  may 
be  recorded  in  any  system  the 
Commission  determines  is  sufficient  for 
this  purpose,  however,  the  Commission 
must  be  able  to  construct  from  its 
system  a  listing  of  all  disclosures.  The 
system  of  accounting  of  disclosures  is 
not  a  system  of  records  under  the 
definition  in  §  705.2(e)  and  no 
accoimting  need  be  maintained  for 
disclosing  of  the  accounting  of 
disclosures. 

(e)  Upon  request  of  an  individual  to 
whom  a  record  pertains,  the  accounting 
of  the  disclosures  of  that  record  shall  be 
made  available  to  the  requester, 
provided  that  he  or  she  has  complied 
with  §  705.3(a)  and  with  §  705.4(c)  or 
(d). 
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PART  706— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

Subpart  A— General  Provisions 

Sec. 

706.1  Implementation  of  regulations. 

706.2  Purpose. 

706.3  Definitions. 

706.4  Distribution. 

706.5  Counseling. 

706.6  Disciplinar>'  and  other  remedial 
action. 

706.7  Outside  employment  and  other 
activity. 

706.8  Prohibition  against  disclosure  of 
evidence. 

Subpart  B— Etfiical  and  Other  Conduct  and 
Responsibilities  of  Employees 

706.9  Proscribed  actions. 

706.10  Gifts,  entertainment  and  favors. 

706.1 1  Proscribed  outside  employment  and 
other  activities. 

706.12  Financial  interests. 

706.13  Use  of  Government  property. 

706.14  Misuse  of  information. 

706.15  Indebtedness. 

706.16  Gambling,  betting  and  lotteries. 

706.17  General  conduct  prejudicial  to  the 
Government. 

706.18  Miscellaneous  statutory  provisions. 

Subpart  C — Financial  Reporting 
Requirements 

706.19  Statements  of  financial  and  property 
interests  and  outside  employment. 

706.20  Time  and  place  for  filing  of  reports. 

706.21  Exclusion  of  certain  positions  from 
reporting  requirements. 

706.22  Information  required  to  be 
reported — reporting  forms. 

706.23  Review  of  reports. 

706.24  Public  access  to  financial  disclosure 
reports. 

Authority:  Part  III  of  5  U.S.C. 
Subpart  A— General  Proviaiona 

1 706.1    Implementation  of  regulations. 

The  U.S.  Commission  on  Civil  Rights 
(hereinafter  referred  to  as  the 
Commission)  through  the  regulations  in 
this  part,  implements,  with  appropriate 
modifications,  relevant  sections  of  Part 
m  of  Title  5  of  the  United  States  Code. 

$706.2    Purpose. 

The  maintenance  of  unusually  high 
standards  of  honesty,  integrity, 
impartiality,  and  conduct  by 
Government  employees  and  special 
Government  employees  is  essential  to 
assure  the  proper  performance  of  the 
Government's  business  and  the 
maintenance  of  confidence  by  citizens 
in  their  Government.  The  avoidance  of 
misconduct  and  conflicts  of  interest  on 
the  part  of  Government  employees  and 
special  Government  employees  through 
informed  judgment  is  indispensable  to 
the  maintenance  of  these  standards.  To 
accord  with  these  concepts,  this  part 
sets  forth  the  Commission's  regulations 


covering  the  agency's  employees  And 
special  Government  employees, 
prescribing  standards  of  conduct  and 
responsibilities  and  governing 
statements  reporting  employment  and 
financial  interests. 

}706^    Definitions. 

In  this  part: 

Commission  means  the  United  States 
Commission  on  Civil  Rights,  an 
Executive  agency  as  defined  by  5  U.S.C. 
105. 

Employee  means  an  officer  or 
employee  of  the  Commission  including 
a  special  Government  employee,  as 
defined  in  18  U.S.C.  202. 

Executive  order  means  Executive 
Order  11222  of  May  8.  1965.  prescribing 
standards  of  ethical  conduct  for 
Government  officers  and  employees  (3 
CFR  1964-1965). 

Person  means  an  individual,  a 
corporation,  a  company,  an  association, 
a  firm,  a  partnership,  a  society,  a  joint 
stock  company,  or  any  other 
organization  or  institution. 

$706.4    Distribution. 

(a)  Within  90  days  after  [the  date  of 
publication  of  the  final  rule]  the 
Commission  shall  furnish  each 
employee  with  a  copy  of  the  regulations 
in  th's  part. 

(h)  The  Commission  shall  furnish  all 
new  employees  with  a  copy  of  the 
regulations  at  the  time  of  their  entrance 
on  duty. 

(c)  Tne  Commission  shall  bring  the 
regulations  to  the  attention  of  each 
employee  annually  and  at  such  other 
times  as  circumstances  warrant. 

(d)  The  Commission  shall  have 
available  for  review  by  employees 
copies  of  relevant  laws,  the  Executive 
order,  and  pertinent  Commission 
instructions  relating  to  ethical  and  other 
standards  of  conduct. 

$706.5    Counsellr>g. 

The  General  Counsel  of  the 
Commission  shall  serve  as  the  agency's 
ethical  conduct  counselor  and  is  the 
designated  agency  official  for  the 
purposes  of  the  Ethics  in  Government 
Act.  The  General  Counsel  shall  respond 
to  requests  by  employees  and  special 
Government  employees  for  advice  and 
guidance  respecting  questions  of  ethical 
conduct,  conflicts  of  interest,  reporting 
of  financial  interests  and  other  matters 
of  law  covered  by  the  regulations  in  this 
p^. 

$706.6 
action. 


Disciplinary  and  ottier  remedial 


An  employee  of  the  Commission  who 
violates  any  of  the  regulations  in  this 
part  may  be  disciplined.  The 
disciplinary  action  may  be  in  addition 


to  any  penalty  prescribed  by  law  for  the 
violation.  In  addition  to  or  in  lieu  of 
disciplinary  action,  remedial  action  to 
end  conflicts  or  appearance  of  conflicts 
of  interests  may  include  but  is  not 
limited  to: 

(a)  Changes  in  assigned  duties; 

(b)  Divestment  by  an  employee  of  any 
conflicting  interest;  or 

(c)  Disqualification  for  a  particular 
assignment. 

S  706.7    Outside  employment  and  other 
activity. 

Employees  of  the  Commission  may 
engage  in  outside  employment  or  other 
outside  activity  not  incompatible  with 
the  full  and  proper  discharge  of  the 
duties  and  responsibilities  of  their 
Government  employment.  Employees 
who  wish  to  engage  in  outside 
employment  shall  first  obtain  the 
approval,  in  writing,  of  their  supervisor. 

§  706.8    Prohibition  against  disclosure  of 
evidence. 

All  employees  of  the  Commission  are 
subject  to  the  prohibition  on  disclosure 
of  evidence  taken  in  executive  session 
contained  in  §  702.6  of  this  chapter. 

Subpart  B — Ethical  and  Other  Conduct 
and  Reaponalbilitiea  of  Employeea 

$706.9    Proscribed  actions. 

An  employee  shall  avoid  any  action, 
whether  or  not  specifically  prohibited 
by  this  subpart,  which  might  result  in. 
or  create  the  appearance  of: 

(a)  Using  puolic  office  for  private 
gain; 

(b)  Giving  preferential  treatment  to 
any  person; 

(c)  Impeding  Commission  efficiency 
or  economy; 

(d)  Making  a  Commission  decision 
outside  official  channels; 

(e)  Losing  complete  independence  or 
impartiality;  or 

(f)  Affecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Commission. 

$706.10    Gifts,  entertainment,  and  favors. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (e)  of  this  section,  an  employee 
shall  not  solicit  or  accept,  directly  or 
indirectly,  any  gift,  gratuity,  favor, 
entertainment,  loan,  or  any  other  thing 
of  monetary  value  from  a  person  who: 

(1)  Has,  or  is  seeking  to  obtain, 
contractual  or  other  business  or 
financial  relations  with  the 
Commission; 

(2)  Conducts  operations  or  activities 
that  are  regulated  by  the  Commission;  or 

(3)  Has  interests  that  may  be 
substantially  affected  by  the 
performance  or  nonperformance  of  the 
employee's  official  duty. 
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(b)  Exceptions  from  the  prohibitions 
contained  in  paragraph  (a)  of  this 
section  are  as  follows: 

(1)  Gifts,  entertainment,  and  favors 
that  derive  from  family  or  personal 
relationships  (such  as  those  between 
parents,  children,  or  spouse  of  the 
employee  and  the  employee)  when  the 
circimistances  make  it  clear  that  it  is 
those  relationships  rather  than  the 
business  of  the  persons  concerned  that 
are  the  motivating  factors; 

(2)  Acceptance  of  food  and 
refreshments  of  nominal  value  on 
infrequent  occasions  in  the  ordinary 
course  of  a  luncheon  or  dinner  meeting 
or  other  meeting  or  on  £m  inspection 
tour  where  an  employee  may  properly 
be  in  attendance; 

(3)  Acceptance  of  loans  from  banks  or 
other  financial  institutions  on 
customary  terms  to  finance  proper  and 
usual  activities  of  employees,  such  as 
home  mortgage  loans;  and 

(4)  Acceptance  of  unsolicited 
advertising  or  promotional  material, 
such  as  pens,  pencils,  note  pads, 
calendars,  and  other  items  of  nominal 
intrinsic  value. 

(c)  Employees  shall  not  solicit  a 
contribution  from  another  employee  for 
a  gift  to  an  official  superior,  make  a 
donation  as  a  gift  to  an  official  superior, 
or  accept  a  gift  from  an  employee 
receiving  less  pay  than  themselves.  This 
paragraph,  however,  does  not  prohibit  a 
voluntary  gift  of  nominal  value  or 
donation  in  a  nominal  amoimt  made  on 
a  special  occasion  such  as  marriage, 
illness,  or  retirement. 

(d)  An  employee  shall  not  accept  a 
gift,  present,  decoration,  or  other  thing 
from  a  foreign  government  unless 
authorized  by  Congress  as  provided  by 
the  Constitution  and  5  U.S.C.  7342. 

(e)  Neither  this  section  nor  §  706.11 
precludes  an  employee  from  receipt  of 
bona  fide  reimbursement,  unless 
prohibited  by  law.  for  expenses  of  travel 
and  such  other  necessary  subsistence  as 
is  compatible  with  this  part,  for  which 
no  Government  payment  or 
reimbiusement  is  made.  This  paragraph, 
however,  does  not  allow  employees  to 
be  reimbursed,  or  payment  to  be  made 
on  their  behalf,  for  excessive  personal 
living  expenses,  gifts,  entertainment,  or 
other  personal  benefits. 

$  706.1 1    Proscribed  outside  employment 
and  other  activities. 

(a)  An  employee  shall  not  engage  in 
outside  employment  or  other  outside 
activity  not  compatible  with  the  full  and 
proper  discharge  of  the  duties  and 
responsibilities  of  Government 
employment.  Incompatible  activities 
include  but  are  not  limited  to: 


(1)  Acceptance  of  a  fee,  compensation, 
gift,  payment  of  expense,  or  any  other 
thing  of  monetary  value  in 
circumstances  in  which  acceptance  may 
result  in,  or  create  the  appearance  of 
conflict(s)  of  interest;  or 

(2)  Outside  employment  that  tends  to 
impair  mental  or  physical  capacity  to 
perform  Governmental  duties  and 
responsibilities  in  an  acceptable 
manner. 

(b)  An  employee  shall  not  receive  any 
salary  or  anything  of  monetary  value 
from  a  private  source  as  compensation 
for  service  to  the  Government  as 
prohibited  by  18  U.S.C.  209. 

(c)  Employees  are  encouraged  to 
engage  in  teaching,  lecturing,  and 
writing  that  is  not  prohibited  by  law,  the 
Executive  order,  or  Commission 
regulations.  An  employee  shall  not, 
either  for  or  without  compensation, 
engage  in  teaching,  lecturing,  or  writing, 
including  teaching,  lecturing,  or  writing 
for  the  purpose  of  the  special 
preparation  of  a  person  or  class  of 
persons  for  an  examination  of  the  Office 
of  Personnel  Management  or  Board  of 

^  Examiners  for  the  Foreign  Service, 
which  depends  on  information  obtained 
as  a  result  of  Government  employment, 
except  when  that  information  has  been 
made  available  to  the  general  public  or 
will  be  made  available  on  request  or 
when  the  agency  head  gives  written 
authorization  for  use  of  nonpublic 
information  on  the  basis  that  the  use  is 
in  the  public  interest.  In  addition,  an 
employee  who  is  a  Presidential 
appointee  covered  by  section  401(a)  of 
the  order  shall  not  receive 
compensation  or  anything  of  monetary 
value  for  any  consultation,  lecture, 
discussion,  writing,  or  appearance  the 
subject  matter  of  which  is  devoted 
substantially  to  the  responsibilities, 
programs,  or  operations  of  the 
Commission  or  which  draws 
substantially  on  official  data  or  ideas 
that  have  not  become  part  of  the  body 
of  public  information. 

(d)  This  section  does  not  preclude  an 
employee  from: 

(1)  Participation  in  the  activities  of 
national  or  State  political  parties  not 
proscribed  by  law; 

(2)  Participation  in  the  affairs  of  or 
acceptance  of  an  award  for  a  meritorious 
public  contribution  or  achievement 
given  by  a  charitable,  religious, 
professional,  social,  fiatemal,  nonprofit 
educational  and  recreational  public 
service,  or  civic  organization;  or 

(3)  Outside  employment  permitted 
under  the  regulations  in  this  part. 

$706.12    Financial  Interests, 
(a)  Employees  shall  not: 


(1)  Have  a  direct  or  indirect  financial 
interest  that  conflicts  substantially,  or 
appears  to  conflict  substantially,  with 
their  Government  duties  and 
responsibilities;  or 

(2)  Engage  in,  directly  or  indirectly,  a 
financial  transaction  as  a  result  of.  or 
primarily  relying  on.  information 
obtained  through  their  Government 
employment. 

(b)  "This  section  does  not  preclude  an 
employee  from  having  a  financial 
interest  or  engaging  in  financial 
transactions  to  the  same  extent  as  a 
private  citizen  not  employed  by  the 
Government,  so  long  as  it  is  not 
prohibited  by  law.  the  Executive  order, 
or  Commission  regulations. 

$  706.1 3    Use  of  Government  property. 

Employees  shall  not  directly  or 
indirectly  use.  or  allow  the  use  of. 
Government  property  of  any  kind, 
including  property  leased  to  the 
Government,  for  other  than  officially 
approved  activities.  Employees  have  a 
positive  duty  to  protect  and  conserve 
Government  property,  including 
equipment,  supplies,  and  other  property 
entrusted  or  issued  them. 

$706.14    Misuse  of  information. 

For  the  purpose  of  furthering  a  private 
interest,  employees  shall  not  directly  or 
indirectly  use,  or  allow  the  use  of, 
official  information  obtained  through  or 
in  connection  with  their  Government 
employment  that  has  not  been  made 
available  to  the  general  public. 

$706.15    Indebtedness. 

An  employee  shall  pay  each  just 
financial  obligation  in  a  proper  and 
timely  manner,  especially  one  imposed 
by  law  such  as  Federal.  State,  or  local 
taxes.  For  the  purpose  of  this  section,  a 
just  financial  obligation  means  one 
acknowledged  by  the  employee  or 
reduced  to  judgment  by  a  court,  and  in 
a  proper  and  timely  manner  means  in  a 
manner  that  the  agency  determines  does 
not.  under  the  circumstances,  reflect 
adversely  on  the  Government  as  the 
employer.  In  the  event  of  dispute 
between  an  employee  and  an  alleged 
creditor,  this  section  does  not  require 
the  Commission  to  determine  the 
validity  or  amount  of  the  disputed  debt. 

$  706.1 6    Gambling,  betting  and  lotteries. 

Employees  shall  not  participate  while 
on  Government-owned  or  leased 
property  or  while  on  duty  for  the 
Government  in  any  gambling  activity 
including  the  operation  of  a  gambling 
device,  in  conducting  a  lottery  or  pool, 
in  a  game  for  money  or  propejty,  or  in 
selling  or  purchasing  a  numbers  slip  or 
ticket. 


Federal  Register /Vol.  67,  No.  69  /  Wednesday,  April  10,  2002  /  Proposed  Rules  17547 


17546 


Federal  Register /Vol.  67,  No.  69  /  Wednesday.  April  10,  2002 /Proposed  Rules 


§  706.1 7    General  conduct  preiudicial  to  the 
Government. 

Employees  shall  not  engage  in 
criminal,  infamous,  dishonest,  immoral, 
or  notoriously  disgraceful  conduct  or 
other  conduct  prejudicial  to  the 
Government. 

§706.18    Miscellaneous  statutory 
provisions. 

Employees  shall  acquaint  themselves 
with  each  statute  that  relates  to  their 
ethical  and  other  conduct  as  an 
employee  of  the  Commission  and  of  the 
Government.  The  attention  of 
Commission  employees  is  directed  to 
the  following  statutory  provisions: 

(a)  House  Document  103.  86th 
Congress,  1st  Session,  the  "Code  of 
Ethics  for  Government  Service"; 

(b)  The  provisions  relating  to  bribery, 
graft,  and  conflicts  of  interest,  as 
appropriate  to  the  employees  concerned 
(18  U.S.C.  201-225); 

(c)  The  prohibition  against  lobbying 
with  appropriated  funds  (18  U.S.C. 
1913); 

(d)  The  prohibitions  against  disloyalty 
and  striking  (5  U.S.C.  73811;  18  U.S.C. 
1918); 

(e)  The  prohibitions  against  the 
disclosure  of  classified  information  (18 
U.S.C.  798;  50  U.S.C.  1905): 

(f)  The  provision  relating  to  the 
habitual  use  of  intoxicants  to  excess  (5 
U.S.C.  7352); 

(g)  The  prohibition  against  the  misuse 
of  a  Government  vehicle  (31  U.S.C. 
1349(b)); 

(h)  llie  prohibition  against  the  misuse 
of  the  franking  privilege  (18  U.S.C. 
1719); 

(i)  The  prohibition  against  the  use  of 
deceit  in  an  examination  or  personnel 
action  in  connection  with  Government 
employment  (18  U.S.C.  1917); 

(i)  The  prohibition  against  fraud  or 
false  statements  in  a  Government  matter 
(18  U.S.C.  1001); 

(k)  The  prohibition  against  mutilating 
or  destroying  a  public  record  (18  U.S.C. 
2071); 

(1)  The  prohibition  against 
coimterfeiting  and  forging 
transportation  requests  (18  U.S.C.  508); 

(m)  The  prohibitions  against: 

(1)  Embezzlement  of  Government 
money  or  property  (18  U.S.C.  641); 

(2)  Failing  to  account  for  public 
money  (18  U.S.C.  643);  and 

(3)  Embezzlement  of  the  money  or 
property  of  another  person  in  the 
possession  of  the  employee  by  reason  of 
his  or  her  employment  (18  U.S.C.  654); 

(n)  The  prohibition  against 
unauthorized  use  of  dcKnunents  relating 
to  claims  &t>m  or  by  the  Govenunent  (18 
U.S.C  285); 


(o)  The  prohibitions  against  political 
activities  (5  U.S.C.  7323  and  18  U.S.C. 
602.  603,  and  607);  and 

(p)  The  prohibition  against  an 
employee  acting  as  the  agent  of  a  foreign 
principal  registered  under  the- Foreign 
Agent  Registration  Act  (18  U.S.C.  219). 

Subpart  C — Financial  Reporting 
Requirements 

§  706.1 9    Statemento  of  financial  and 
property  interests  and  outside  employment 

Pursuant  to  the  Ethics  in  Government 
'  Act  of  1978  (Public  Law  95-521,  as 
amended  by  Public  Law  101-194,  101- 
280,  102-90,  102-378,  and  104-65. 
referred  to  hereinafter  in  this  subpart  as 
"the  Act"),  the  following  officers  and 
employees  of  the  Commission  are 
required  to  file  annual  reports  of 
financial  and  property  interests  and 
outside  employment  if  they  have  served 
61  days  or  more  in  their  positions 
during  the  preceding  calendar  year: 

(a)  Officers  or  employees,  including  a 
special  Government  employee  as 
defined  in  18  U.S.C.  202,  who  occupies 
a  position  classified  above  GS-15  of  the 
General  Schedule  or,  in  the  case  of 
positions  not  under  the  General 
Schedule,  for  which  the  rate  of  basic 
pay  is  equal  to  or  greater  than  120 
percent  of  the  minimum  rate  of  basic 
pay  payable  for  GS-15  of  the  General 
Schedule.; 

(b)  Employees  in  the  excepted  service 
in  positions  that  are  of  a  confidential  or 
policy-making  character,  imless  their 
positions  have  been  excluded  by  the 
Director  of  the  Office  of  Government 
Ethics;  and 

(c)  Each  designated  agency  ethics 
official. 

S  706.20    Time  and  place  for  filing  of 
reports. 

(a)  Annual  reports  are  to  be  filed  no 
later  than  May  15  of  each  calendar  year, 
except  that  persons  assuming  a  position 
for  which  reports  are  required  who  have 
not  immediately  prior  to  this 
assumption  occupied  a  covered  position 
in  another  agency,  must  file  a  report 
within  30  days  after  assuming  the 
position  at  the  Commission.  In  the  event 
an  individual  terminates  employment 
with  the  Commission  and  does  not 
accept  another  position  for  which 
reporting  is  required,  the  report  must  be 
filed  no  later  than  the  30th  day  after 
termination,  covering: 

(1)  The  preceding  calendar  year  if  the 
annual  May  15  report  has  not  been  filed; 
and 

(2)  The  portion  of  the  present 
calendar  year  up  to  the  date  of 
termination. 

(b)  Reports  shall  be  filed  with  the 
designated  ethics  officer  (General 


Counsel)  of  the  Commission.  The 
reports  of  the  designated  ethics  officer 
and  nominees  to  and  holders  of 
positions  that  require  confirmation  by 
the  Senate  shall  be  transmitted  by  the 
General  Counsel  to  the  Office  of 
Government  Ethics  of  the  Office  of 
Personnel  Management. 

§  706.21     Exclusion  of  certain  positions 
from  reporting  requirements. 

(a)  Under  section  101  of  the  Act,  a 
report  is  required  of  any  person  in  the 
executive  branch  in  a  position  excepted 
from  the  competitive  service  by  reason 
of  being  of  a  confidential  or  policymaker 
character.  The  exclusion  of  any  position 
will  be  effective  as  of  the  time  the 
Commission  files  with  the  Office  of 
Government  Ethics  a  list  and 
description  of  each  position  for  which 
exclusion  is  sought,  and  the  identity  of 
its  current  occupant.  Such  a  list  must  be 
filed  with  the  Office  of  Government 
Ethics  on  or  before  the  date  on  which 
such  reports  are  due  under  the  Act. 

(b)  In  the  event  that  the  Office  of 
Government  Ethics  finds  that  one  or 
more  positions  have  been  improperly 
excluded,  it  will  so  advise  the 
Commission  and  set  a  date  for  the  filing 
of  the  report. 

§706.22    Information  required  to  be 
reported — reporting  forms. 

Information  required  to  be  reported  by 
the  Act  shall  be  set  forth  in  the  manner 
specified  in,  and  in  accordance  with  the 
instructions  contained  in.  Standard 
Forms  issued  by  the  Office  of  Personnel 
Management,  to  be  used  as  follows: 

(a)  Standard  Form  278 — for  use  by  an 
officer  or  employee  filing: 

(1)  An  annual  report  pursuant  to 
section  101  of  the  Act,  or 

(2)  A  departure  report  upon 
termination  of  employment,  pursuant  to 
section  101  of  the  Act; 

(b)  Standard  Form  278A — for  use  by: 

(1)  An  individual  assuming  a  position 
for  which  reporting  is  required  pursuant 
to  section  201(a)  of  the  Act;  or 

(2)  An  individual  whose  nomination 
has  been  transmitted  by  the  President  to 
the  Senate,  pursuant  to  section  201(b)  of 
the  Act. 

§706.23    Review  of  reports. 

(a)  Financial  reports  are  reviewed  by 
the  Commission's  designated  Ethics 
official  or  the  Director  of  the  Office  of 
Government  Ethics,  as  appropriate. 
Reports  are  to  be  reviewed  within  60 
days  after  the  date  of  their  filing  or 
transmittal  to  the  Office  of  Govenunent 
Ethics. 

(b)  After  reviewing  a  report,  the 
reviewing  official  is  required  to: 

(1)  State  upon  the  report  that  the 
reporting  individual  is  in  compliance 
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with  applicable  laws  and  regulations 
and  to  sign  the  report; 

(2)  Notify  the  reporting  individual 
that  additional  information  is  required 
to  be  sublnitted  and  the  time  by  which 
it  must  be  submitted;  or 

(3)  Notify  the  reporting  individual 
that  the  report  indicates  noncompliance 
and  afford  the  individual  a  reasonable 
opportunity  for  a  vmtten  or  oral 
response  after  which  the  reviewing 
official  reaches  an  opinion  whether  the 
individual  is  in  compliance. 

(c)  If  the  reviewing  official  determines 
that  the  reporting  individual  is  not  in 
compliance  with  applicable  laws  and 
regulations,  the  reviewing  official  will 
notify  the  individual  of  that  opinion  and 
after  an  opportunity  for  personal 
consultation  notify  the  individual  of  the 
steps  that  should  be  taken  to  assure 
compliance  and  the  date  by  which  such 
steps  should  be  taken. 

(d)  The  use  of  any  steps  to  bring  the 
individual  in  compliance  are  to  be  in 
accordance  with  regulations  issued  by 
the  Director  of  the  Office  of  Government 
Ethics. 

(e)  To  assist  employees  in  avoiding 
situations  in  which  they  would  not  be 
in  compliance  with  applicable  laws  and 
regiilations,  the  designated  Coijunission 
ethics  official  is  to  maintain  a  list  of 
those  circumstances  or  situations  that 
have  resulted  or  may  result  in 
noncompliance  and  the  lists  are  to  be 
periodically  published  and  furnished  to 
individuals  required  to  file  reports 
under  this  Act. 

§  706.24    Public  access  to  financial 
disclosure  reports. 

(a)  Pursuant  to  section  105(b)  of  the 
Act,  each  report  will  be  made  available 
for  public  inspection  within  15  days 
after  the  report  is  received  by  the 
agency,  whether  or  not  the  review  of  the 
report  prescribed  by  section  106  of  the 
Act  has  been  completed. 
I  (b)  Pursuant  to  section  105(b)  of  the 
Act,  the  following  rules  are  applicable 
to  public  access  to  financial  reports: 

(l)  A  financial  disclosure  report  may 
not  be  made  available  to  any  person  nor 
may  a  copy  thereof  be  provided  to  any 
person  except  upon  written  application 
by  such  person  stating: 
I  (i)  That  person's  name,  occupation, 
and  address; 

(ii)  The  name  and  address  of  any 
other  person  or  organization  on  whose 
behalf  the  inspection  or  copy  is 
requested;  and 

(iii)  That  such  person  is  aware  that  it 
:  s  unlawful  to  obtain  or  use  a  report: 

(A)  For  any  unlawful  purpose; 

(B)  For  any  commercial  purpose, 
other  than  by  news  and 
communications  media  for 
dissemination  to  the  general  public; 


(C)  For  determining  or  establishing 
the  credit  ratine  of  any  individual;  or 

(D)  For  use,  directly  or  indirectly,  in 
the  solicitation  of  money  for  any 
political,  charitable,  or  other  piupose. 
Any  application  for  a  report  shall  be 
available  to  the  public  during  the  period 
in  which  the  requested  report  is 
available  to  the  public. 

(2)  [Reserved] 

(c)  Requests  for  copies  of  financial 
disclosure  reports  of  officers  appointed 
by  the  President  by  and  with  the  advice 
and  consent  of  the  Senate,  as  well  as 
nominees  to  such  offices  and  designated 
Commission  ethics  officials,  may  be 
directed  to  the  Director  of  the  Office  of 
Government  Ethics. 

(d)  To  gain  access  to  or  to  obtain  a 
copy  of  a  report  filed  with  the 
Commission,  an  individual  should 
appear  in  person  at  the  office  of  the 
General  Counsel  of  the  Commission,  624 
9th  Street,  NW.,  Washington,  DC  20425, 
during  the  hours  8:30  a.m.  to  4:30  p.m. 
and  complete  an  application  form. 
Requests  by  mail  should  contain  the 
information  described  in  paragraph  (b) 
of  this  section,  together  with  the 
signatiue  of  the  requester.  Requests  that 
do  not  contain  the  required  information 
will  be  returned.  Notice  of  the  statutory 
prohibitions  on  use  will  be  attached  to 
copies  of  reports  provided  in  response 
to  a  request  otherwise  properly  filled 
out. 

PART  707— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  DISABILITY  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  U.S. 
COMMISSION  ON  CIVIL  RIGHTS 

Sec. 

707.1  Purpose. 

707.2  Application. 

707.3  Definitions.  i 
707  A  Self-evaluation  and  remedial 

measures. 

707.5  Notice. 

707.6  General  prohibitions  against 
discrimination. 

707.7  Employment. 

707.8  Physical  access. 

707.9  Access  to  communications. 

707.10  Auxiliary  aids. 

707.11  Eliminating  discriminatory 
qualifications  and  selection  criteria. 

707.12  Compliance  procedures. 

Authority:  29  U.S.C.  791  et  seq. 

§707.1    Purpose. 

The  piupose  of  this  part  is  to 
effectuate  section  119  of  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973,  to  prohibit  discrimination  on  the 
basis  of  disability  in  programs  or 
activities  conducted  by  Executive 


agencies  or  the  United  States  Postal 
Service. 

§707.2    Application. 

This  part  applies  to  all  programs  and 
activities,  including  employment, 
conducted  by  the  Agency. 

§707.3    Definitions. 

For  the  purposes  of  this  part,  the 
term — 

(a)  Agency  means  the  U.S. 
Commission  on  Civil  Rights  and  its 
State  Advisory  Committees. 

(b)  Auxiliary  aids  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
Agency.  For  example,  auxiliary  aids 
useful  for  p^sons  with  impaired  vision 
include  readers.  Braille  materials,  audio 
recordings,  and  other  similar  services 
and  devices.  Auxiliary  aids  useful  for 
persons  with  impaired  hearing  include 
telephone  handset  amplifiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDD's).  interpreters,  note 
takers,  written  materials,  and  other 
similar  services  and  devices. 

(c)  Complete  complaint  means  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  Agency's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  Agency  of  the  natiue  and 
date  of  the  alleged  violation  of  section 
504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  or  third  parties 
shall  describe  or  identify  (by  name,  if 
possible)  the  alleged  victims  of 
discrimination. 

(d)  Facility  means  all  or  any  portion 
of  buildings,  structures,  equipment,  ■ 
roads,  walks,  parking  lots,  vehicles,  or 
other  real  or  personal  property. 

(e)  Individual  with  disabilities  means 
any  person  who  has  a  physical  or 
mental  impairment  that  substantially 
limits  one  or  more  major  life  activities, 
has  a  record  of  such  an  impairment,  or 
is  regarded  as  having  such  an 
impairment.  As  used  in  this  definition, 
the  phrase: 

(1)  Physical  or  mental  impairment 
includes — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological,  musoUoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genitourinary; 
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hemic  and  lymphatic;  skin;  and 
endocrine:  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  physical  or  mental 
impairment  includes,  but  is  not  limited 
to,  such  diseases  and  conditions  as 
orthopedic,  visual,  speech  and  hearing 
impairments,  cerebral  palsy,  epilepsy, 
muscular  dystrophy,  multiple  sclerosis, 
cancer,  heart  disease,  diabetes,  mental 
retardation,  emotional  illness,  drug 
addiction,  and  alcoholism. 

(2)  Major  life  activities  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  Has  a  record  of  such  an 
impairment  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4]  Is  regarded  as  having  an 
impairment  means — 

(i)  Has  a-physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  Agency  as  constituting  such  a 
limitation: 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment:  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (e)(1)  of  this 
definition  but  is  treated  by  the  Agency 
as  having  such  an  impairment. 

(f)  Qualified  individual  with 
disabilities  means — 

(1)  With  respect  to  any  Agency 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomplishment,  an 
individual  with  disabilities  who  meets 
the  essential  eligibility  requirements 
and  who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  Agency  can  demonstrate  would 
result  in  a  fundamental  alteration  in  its 
nature:  and 

(2)  With  respect  to  employment,  an 
individual  with  disabilities  who  meets 
the  definition  set  forth  in  29  CFR 
1614.203,  which  is  made  applicable  to 
this  part  by  §  707.7. 

(3)  With  respect  to  any  other  Agency 
program  or  activity,  an  individual  with 
disabilities  who  meets  the  essential 
eligibility  requirements  for  participation 
in,  or  receipt  of  benefits  fi'om,  that 
program  or  activity. 

(g)  Section  504  means  section  504  of 
the  Rehabilitation  Act  of  1973  (Public 


Law  93-112,  87  Stat.  394  (29  U.S.C. 
794),  as  amended  through  1998.  As  used 
in  this  part,  section  504  applies  only  to 
programs  or  activities  conducted  by  the 
Agency.  The  Agency  does  not  operate 
any  programs  of  Federal  financial 
assistance  to  other  entities. 

§  707.4    Self-evaluation  and  remedial 
measures. 

(a)  The  Agency  shall,  before  (date  one 
year  after  the  effective  date  of  this  part], 
evaluate  its  current  policies  and 
practices,  and  the  effects  thereof,  that  do 
not  or  may  not  meet  the  requirements  of 
this  part,  and,  to  the  extent  modification 
of  any  such  policies  and  practices  is 
required,  the  Agency  shall  proceed  to 
make  the  necessary  modifications. 

(b)  The  Agency  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  disabilities 
and  organizations  representing 
individuals  with  disabilities,  to 
participate  in  the  self-evaluation  process 
by  submitting  comments  (both  oral  and 
written). 

(c)  The  Agency  shall,  for  at  least  three 
years  following  completion  of  the 
evaluation  required  under  paragraph  (a) 
of  this  section,  maintain  on  file  and 
make  available  for  public  inspection: 

(1)  A  description  of  areas  examined 
and  any  problems  identified:  and 

(2)  A  description  of  any  modifications 
made. 

S  707.5    Notice. 

(a)  The  Age'hcy  shall  make  available 
to  all  employees,  applicants,  and  other 
interested  persons,  as  appropriate, 
information  regarding  the  provisions  of 
this  part  and  its  applicability  to  the 
programs  or  activities  conducted  by  the 
Agency,  and  such  information  shall  be 
made  available  to  the  extent  the  Staff 
Director  finds  necessary  to  apprise  such 
persons  of  the  protections  against 
discrimination  assured  them  by  section 
504  and  this  part. 

(b)  The  Agency  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  Agency  shall  take  appropriate 
steps  to  provide  individuals  with 
disabilities  with  information  regarding 
their  section  504  rights  under  the 
Agency's  programs  or  activities. 

§  707.6    General  prohibitions  against 
discrimination. 

(a)  No  qualified  individual  with 
disabilities  shall,  on  the  basis  of 
disability,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 


discrimination  under  any  program  or 
activity  conducted  by  the  Agency. 

(b)(1)  The  Agency,  in  providing  any 
aid,  benefit,  or  service,  shall  not, 
directly  or  through  contractual, 
licensing,  or  other  arrangements,  on  the 
basis  of  disability — 

(i)  Deny  a  qualified  individual  with 
disabilities  the  opportimity  to 
participate  in  or  benefit  from  the  aid, 
benefit{s),  or  service(s); 

(ii)  Afford  a  qualified  individual  with 
disabilities  an  opportimity  to  participate 
in  or  benefit  from  the  aid,  benefit(s),  or 
service(s)  that  are  not  equal  to  that 
afforded  others: 

(iii)  Provide  a  qualified  individual 
with  disabilities  with  an  aid,  benefit(s), 
or  service(s)  that  are  not  as  effective  in 
affording  equal  opportunity  to  obtain 
the  same  result,  to  gain  the  same  benefit, 
or  to  reach  the  same  level  of 
achievement  as  that  provided  to  others: 

(iv)  Provide  different  or  separate  aid, 
benefits,  or  services  to  individuals  with 
disabilities  or  to  any  class  of  individuals 
with  disabilities  than  are  provided  to 
others  unless  such  action  is  necessary  to 
provide  qualified  individuals  with 
disabilities  with  aid.  benefits,  or 
services  that  are  as  effective  as  those 
provided  to  others: 

(v)  Deny  a  qualified  individual  with 
disabilities  the  opportimity  to 
participate  as  a  member  of  planning  or 
advisory  boards  or  committees:  or 

(vi)  Otherwise  limit  a  qualified 
individual  with  disabilities  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid.  benefit(s),  or 
service(s). 

(2)  The  Agency  shall  not  deny  a 
qualified  individual  with  disabilities  the 
opportunity  to  participate  in  programs 
or  activities  that  are  not  separate  or 
different,  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  Agency  shall  not,  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would— 

(i)  Subject  qualified  individuals  with 
disabilities  to  discrimination  on  the 
basis  of  disability:  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  disabilities. 

(4)  The  Agency  shall  not  in 
determining  the  site  or  location  of  a 
facility  or  activity  make  selections  the 
purpose  or  effect  of  which  would — 

(i)  Exclude  individuals  with 
disabilities  frt>m,  deny  them  the  benefits 
of,  or  otherwise  subject  them  to 
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discrimination  under  any  prbgram  or 
activity  conducted  by  the  Agency;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  disabilities. 

(5)  The  Agency,  in  the  selection  of 
procurement  contractors,  shall  not  use 
criteria  that  subject  qualified 
individuals  with  disabilities  to 
discrimination  on  the  basis  of  disability. 

(c)  The  exclusion  of  non-disabled 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
Older  to  individuals  with  disabilities  or 
the  exclusion  of  a  specific  class  of 
individuals  with  disabilities  from  a 
program  limited  by  Federal  statute  or 
Executive  order  to  a  different  class  of 
individuals  with  disabilities  is  not 
prohibited  by  this  part. 

(d)  The  Agency  shall  administer 
programs  and  activities  in  the  most 
integrated  settiAg  appropriate  to  the 
needs  of  qualified  individuals  with 
disabilities. 

§707.7    Employment. 

No  qualified  individual  with 
disabilities  shall,  on  the  basis  of 
disability,  be  subjected  to 
discrimination  in  employment  under 
any  program  or  activity  conducted  by 
the  Agency.  The  definitions, 
requirements,  and  procediures  of  section 
501  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  791),  as  established  by  the  Equal 
Employment  Opportunity  Commission 
in  29  CFR  1614.101  through  1614.110. 
shall  apply  to  employment  in  programs 
or  activities  conducted  by  the  Agency. 

§  707.8    Physical  access. 

j  (a)  Discrimination  prohibited.  Except 
as  otherwise  provided  in  this  section,  no 
qualified  individual  with  disabilities 
shall,  because  the  Agency's  facilities  are 
inaccessible  to  or  unusable  by 
individuals  with  disabilities,  be  denied 
the  benefits  of,  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
Agency. 

j  (b)  Existing  facilities-program 
access — (1)  Existing  facilities  defined. 
For  the  purpose  of  this  section,  existing 
facilities  means  those  facilities  owned, 
leased  or  used  through  some  other 
arrangement  by  the  Agency  on  March 
28, 1990. 

(2)  General.  The  Agency  shall  operate 
each  program  or  activity  conducted  in 
an  existing  facility  so  that  the  program 
or  activity,  when  viewed  in  its  entirety, 
is  readily  accessible  to  and  usable  by 
individuals  with  disabilities.  This 
paragraph  does  not — 


(i)  Necessarily  require  the  Agency  to 
make  each  of  its  existing  facilities 
accessible  to  and  usable  by  individuals 
with  disabilities 

(ii)  Require  the  Agency  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
natiire  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
Agency  persormel  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  Agency  has 
the  burden  of  proving  that  compliance 
with  this  paragraph  would  result  in 
such  alteration  or  burdens.  The  decision 
that  compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  Staff  Director  or  his  or  her  designee 
after  considering  all  Agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  the  Agency  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 
individuals  with  disabilities  receive  the 
benefits  emd  services  of  the  program  or 
activity. 

(3)  Methods,  (i)  The  Agency  may 
comply  with  the  requirements  of  this 
section  through  such  means  as  redesign 
of  equipment,  reassignment  of  services 
to  accessible  buildings,  assignment  of 
aides  to  individuals  with  disabilities, 
delivery  of  services  at  alternative 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  use  of  accessible  vehicles,  or 
any  other  methods  that  result  in  making 
its  program  or  activities  readily 
accessible  to  and  usable  by  individuals 
with  disabilities. 

(ii)  The  Agency  is  not  required  to 
make  structural  changes  in  existing 
facilities  where  other  methods  are 
effective  in  achieving  compliance  with 
paragraph  (b)(2)  of  this  section.  The 
Agency,  in  making  alterations  to 
existing  buildings  to  achieve  program 
accessibility,  shall  meet  accessibility 
requirements  imposed  by  the 
Architectural  Barriers  Act  of  1968, 42 
U.S.C.  4151  through  4157, 

(iii)  In  choosing  among  available 
methods  for  meeting  the  requirements  of 
this  section,  the  Agency  shall  give 
priority  to  those  methods  that  offer 
programs  and  activities  to  qualified 
individuals  with  disabilities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
disabilities. 


(4)  Time  period  for  compliance.  The 
Agency  shall  comply  with  the 
obligations  established  under  this 
section  before  [date  sixty  days  after  the 
effective  date  of  this  part],  except  that 
where  structural  changes  in  facilities  are 
imdertaken,  such  changes  shall  be  made 
before  [date  three  years  after  the 
effective  date  of  this  paW],  but  in  aay 
event  as  expeditiously  as  possible. 

(5)  Tmnsition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  the  Agency  shall  develop, 
before  [date  6  months  after  the  effective 
date  of  this  part],  a  transition  plan 
setting  forth  the  steps  necessary  to 
complete  such  changes.  The  Agency 
shall  provide  an  opportunity  to 
interested  persons,  including 
individuals  with  disabilities  and 
organizations  representing  individuals 
with  disabilities,  to  participate  in  the 
development  of  the  transition  plan  by 
submitting  comments  (both  oral  and 
written).  A  copy  of  the  transition  plan 
shall  be  made  available  for  public 
inspection.  The  plan  shall,  at  a 

minimum — 

(i)  Identify  physical  obstacles  in  the 
Agency's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  with  disabilities: 

(ii)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(iii)  Specify  the  schedule  for  taking 
the  steps  necessary  to  achieve 
compliance  with  this  paragraph  and,  if 
the  time  period  of  the  transition  plan  is 
longer  than  1  year,  identify  steps  that 
will  be  taken  during  each  year  of  the 
transition  period:  and 

(iv)  Indicate  the  official  response  for 
implententation  of  the  plan. 

(6)  The  Agency  shall  provide  signs  at 
a  primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 

facility. 

(c)  New  purchases, -leases,  or  other 
arrangements.  (1)  Any  building  or 
facility  acquired  after  March  28, 1990, 
whether  by  purchase,  lease  (other  than 
lease  renewal),  or  any  other 
arrangement,  shall  be  readily  accessible 
to  and  usable  by  individuals  with 
disabilities. 

(2)  Nothing  in  this  paragraph  requires 
the  Agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of 
a  program  or  activity  or  in  undue 
financial  and  administrative  burdens.  In 
those  circxmist  mces  where  Agency 
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personnel  believe  that  the  proposed 
action  would  fundamentally  alter  the 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens,  the  Agency  has  the  burden  of 
proving  that  compliance  with  this 
paragraph  would  result  in  such 
alteration  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  Staff  Director  or  his  or  her  designee 
after  considering  all  Agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  the  Agency  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 
individuals  with  disabilities  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(d)  New  construction  and  alterations. 
Each  building  or  part  of  a  building  that 
is  constructed  or  altered  by,  on  behalf 
of,  or  for  the  use  of  the  Agency  shall  be 
designed,  constructed,  or  altered  so  as  to 
be  readily  accessible  to  and  usable  by 
individuals  with  disabilities  in 
accordance  with  the  requirements 
imposed  by  the  Architectural  Barriers 
Act  of  1968,  42  U.S.C.  4151  through 
4157. 

§  707.9    Access  to  communications. 

(a)  Discrimination  prohibited.  Except 
as  otherwise  provided  in  this  section,  no 
qualified  individual  with  disabilities 
shall,  because  the  Agency's 
commimications  are  inaccessible  to  or 
unusable  by  individuals  with 
disabilities,  be  denied  the  benefits  of,  be 
excluded  from  participation  in,  or 
otherwise  be  subjected  to  discrimination 
under  any  program  or  activity 
conducted  by  the  Agency. 

(b)  The  Agency  shall  take  appropriate 
steps  to  ensure  effective  communication 
wiUi  applicants,  participants,  personnel 
of  other  Federal  entities,  and  members 
of  the  public. 

(c)  Specific  requirements  regarding 
oral  communications — (1) 
Telecommunications  devices  for  deaf 
persons,  (i)  The  Agency  headquarters 
and  each  regional  office  shall  maintain 
and  reliably  answer  at  least  one 
telecommunications  device  for  deaf 
persons  (TDD)  or  equally  effective 
telecommunications  device. 

(ii)  The  Agency  shall  ensure  that  all 
Agency  letterhead,  forms,  and  other 
dociunents  listing  any  Agency 
telephone  number  list  the  appropriate 
TDD  niunbers. 


(2)  Interpreter  service,  (i)  The  Agency 
shall  establish  a  reliable  system  for  the 
provision  of  qualified  interpreters  to 
individuals  with  disabilities  for  Agency 
programs  or  activities.  This  provision 
does  not  require  the  Agency  to  have  an 
interpreter  on  staff,  but  does  require  the 
Agency  to  be  able  to  provide  a  qualified 
interpreter  on  reasonable  notice. 

(ii)  Notice  of  the  availability  of 
interpreter  service  shall  be  included  in 
all  announcements  notifying  the  public 
of  Agency  activities  to  which  the  public 
is  invited  or  which  it  is  permitted  to 
attend,  including  but  not  limited  to  the 
Commission's  meetings,  consultations, 
hearings,  press  conferences,  and  State 
Advisory  Committee  conferences  and 
meetings.  This  notice  shall  designate  the 
Agency  official(s)  and  the  address, 
telephone  and  TDD  number  to  call  to 
request  interpreter  services. 

(d)  Specific  requirements  for  printed 
communications.  (1)  The  Agency  shall 
establish  a  system  to  provide  to 
individuals  with  disabilities  appropriate 
reader  or  taping  service  for  all  Agency 
publications  that  are  available  to  the 
public.  This  provision  does  not  require 
the  Agency  to  have  a  reader  or  taper  on 
staff,  but  does  require  the  Agency  to  be 
able  to  provide  appropriate  reader  or 
taping  service  within  a  reasonable  time 
and  on  reasonable  notice.  The  Agency 
shall  effectively  notify  qualified 
individuals  with  disabilities  of  the 
availability  of  reader  or  taping  services. 

(2)  Notice  of  the  availability  of  reader 
or  taping  service  shall  be  included  in  all 
publications  that  are  available  to  the 
public.  This  notice  shall  designate  the 
Agency  official(s)  and  the  address, 
telephone,  and  TDD  number  to  call  to 
request  interpreter  services. 

(e)  Nothing  in  this  section  or  §  707.10 
requires  the  Agency  to  take  any  action 
that  it  can  demonstrate  would  result  in 

a -fundamental  alteration  in  the  nature  of 
a  program  or  activify  or  in  undue 
financial  and  administrative  burdens.  In 
those  circumstances  where  Agency 
personnel  believe  that  the  proposed 
action  would  fundamentally  alter  the 
program  or  activity  or  would  result  in 
imdue  financial  and  administrative 
burdens,  the  Agency  has  the  burden  of 
proving  that  compliance  with  this 
section  or  §  707.10  would  result  in  such 
alteration  or  burdens.  The  decision  that 
compliemce  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  Staff  Director  or  his  or  her  designee 
after  considering  all  Agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activify  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  U  an  action 
required  to  comply  with  this  paragraph 


would  result  in  such  an  alteration  or 
such  burdens,  the  Agency  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that,  to  the 
maximum  extent  possible,  individuals 
with  disabilities  receive  the  benefits  and 
services  of  the  program  or  activity. 

$707.10    Auxiliary  aids. 

(a)  The  Agency  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  an  individual  with 
disabilities  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
a  program  or  activity  conducted  by  the 
Agency. 

(b)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  Agency 
shall  give  primary  consideration  to  the 
requests  of  the  individual  with 
disabilities. 

(c)  The  Agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

§707.11     Eliminating  discriminatory 
qualifications  and  selection  criteria. 

The  Agency  shall  not  make  use  of  any 
qualification  standard,  eligibility 
requirement,  or  selection  criterion  that 
excludes  particular  classes  of 
individuals  with  disabilities  from  an 
Agency  program  or  activity  merely 
because  the  persons  are  disabled, 
without  regard  to  an  individual's  actual 
ability  to  participate.  An  irrebuttable 
presumption  of  inability  to  participate 
based  upon  a  disability  shall  be 
permissible  only  if  the  condition  would, 
in  all  instances,  prevent  an  individual 
from  meeting  the  essential  eligibility 
requirements  for  participating  in,  or 
receiving  the  benefits  of,  the  particular 
program  or  activity. 

$707.12    Compliance  procedures. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies 
to  all  allegations  of  discrimination  on 
the  basis  of  disability  in  programs  or 
activities  conducted  by  the  Agency. 

(b)  The  Agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
in  29  U.S.C.  791  by  the  Equal 
Employment  Opportunity  Commission 
in  29  CFR  part  1613  piusuant  to  section 
501  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C.  791). 

(c)  Responsibility  for  implementation 
and  operation  of  this  section  shall  be 
vested  in  the  Office  of  General  Counsel. 

(d)  The  Agency  shall  accept  and 
investigate  all  complete  complaints  for 
which  it  has  jurisdiction.  All  complete 
complaints  must  be  filed  within  180 
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days  of  the  alleged  act  of  discrimination. 
The  Agency  may  extend  this  time 
period  for  good  cause. 

(e)  If  the  Agency  receives  a  complaint 
over  which  it  does  not  have  jurisdiction, 
it  shall  promptly  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complaint  to  the  appropriate 
Government  entity. 

(f)  The  Agency  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968.  42 
U.S.C.  4151  through  4157.  is  not  readily 
accessible  to  and  usable  by  individuals 
with  disabilities. 

(g)  Within  180  days  of  the  receipt  of 
a  complete  complaint  for  which  it  has 
jurisdiction,  the  Agency  shall  notify  the 
complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law; 

(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  apjpeal. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  from  the  Agency  of  the  letter 
required  by  paragraph  (g)  of  this  section. 
The  Staff  Director  may  extend  this  time 
iar  good  cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  Staff  Director  or 
the  Staff  Director's  designee. 

(j)  The  Agency  shall  notify  the 
complainant  in  writing  of  the  results  of 
the  appeal  within  60  days  of  the  receipt 
of  the  request.  If  the  head  of  the  Agency 
determines  that  additional  information 
is  needed  from  the  complainant,  it  shall 
have  60  days  frtjm  the  date  it  receives 
the  additional  information  to  make  its 
determination  on  the  appeal. 

(k)  The  time  limits  cited  in  paragraphs 
(d),  (g),  (h),  and  (j)  of  this  section  may 
be  extended  for  an  individual  case  when 
the  Staff  Director  determines  that  there 
is  good  cause,  based  on  the  particular 
circimistances  of  that  case,  for  the 
extension. 

(1)  The  Agency  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies; 
however,  the  authority  for  making  the 
final  determination  may  not  be 
delegated  to  another  Agency. 

PART  70S— COLLECTION  BY  SALARY 
OFFSET  FROM  INDEBTED  CURRENT 
AND  FORMER  EMPLOYEES 

Cat* 
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708.13  Non-waiver  of  rights  by  payments. 
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administrative  costs. 

Authority:  5  U.S.C.  5514 

§708.1     Purpose  and  scope. 

(a)  The  regulations  in  this  part 
provide  the  procedure  pursuant  to  5 
U.S.C.  5514  and  5  CFR  550.1101 
through  550.1110  for  the  collection  by 
administrative  offset  of  a  Federal 
employee's  salary  without  his  or  her 
consent  to  satisfy  certain  debts  owed  to 
the  Federal  government.  This  procediue 
applies  to  all  Federal  employees  who 
owe  debts  to  the  U.S.  Commission  on 
Civil  Rights  (Commission).  This 
provision  does  not  apply  when  the 
employee  consents  to  recovery  from  his 
or  her  current  pay  account. 

(b)  This  procedure  does  not  apply  to 
debts  or  claims  arising  under: 

(1)  The  Internal  Revenue  Code  (26 
U.S.C.  1  et  seq.y, 

(2)  The  Social  Security  Act  (42  U.S.C. 
301  et  seq.y, 

(3)  The  tariff  laws  of  the  United 
States;  or 

(4)  "To  any  case  where  collection  of  a 
debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute  (e.g.,  ti-avel  advances  in  5  U.S.C. 
5705  and  employee  training  expenses  in 
5  U.S.C.  4108). 

(c)  The  Commission  shall  except  from 
salary  offset  provisions  any  adjustments 
to  pay  arising  out  of  an  employee's 
election  of  coverage  or  a  change  in 
coverage  under  a  Federal  benefits 
programs  requiring  periodic  payroll 
deductions  from  pay,  if  the  amount  to 
be  recovered  was  accumulated  over  four 
pay  periods  or  less. 

(d)  These  procediu«s  do  not  preclude 
an  employee  or  former  employee  from 
requesting  a  waiver  of  a  salary 
overpayment  under  5  U.S.C.  5584  or  10 
U.S.C.  2774  or  in  any  way  questioning 
the  amount  or  validity  of  the  debt  by 
submitting  a  subsequent  claim  to  the 
General  Accounting  Office  (GAO)  in 
accordance  with  procedures  prescribed 
by  the  GAO.  In  addition,  this  procedure 
does  not  preclude  an  employee  bom 
requesting  a  waiver  pursuant  to  other 
statutory  provisions  applicable  to  the 
particular  debt  being  collected. 

§708.2    Policy. 

It  is  the  policy  of  the  Commission  to 
apply  the  procedures  in  the  regulations 


in  this  part  imiformly  and  consistenUy 
in  the  collection  of  internal  debts  from 
its  current  and  former  employees. 

§708.3    Definitions. 

For  the  purposes  of  the  regulations  in 
this  part  the  following  definitions  apply: 

(a)  Agency  means: 

(1)  Ajn  Executive  agency  as  defined  in 
5  U.S.C.  105,  including  the  U.S.  Postal 
Service  and  the  U.S.  Postal  Rate 
Commission; 

(2)  A  military  department  as  defined 
in  5  U.S.C.  102; 

(3)  An  agency  or  court  in  the  judicial 
branch,  including  a  court  as  defined  in 
28  U.S.C.  610,  the  District  Court  for  the 
Northern  Mariana  Islands,  and  the     , 
Judicial  panel  on  Multidistrict 
Litigation; 

(4)  An  agency  of  the  legislative 
branch,  including  the  U.S.  Senate  and 
the  U.S.  House  of  Representatives;  and 

(5)  Other  ind  ^pendent  establishments 
that  are  entities  of  the  Federal 
Government. 

(b)  Creditor  agency  means  the  agency 
to  which  the  debt  is  owed. 

(c)  Debt  means  an  amount  owed  to  the 
United  States  from  sources,  which 
include  loans  insured  or  guaranteed  by 
the  United  States  and  amounts  due  the 
United  States  from  fees,  leases,  rents, 
royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interest,  fines  and 
forfeitures  (except  those  arising  imder 
the  Uniform  Code  of  Military  Justice), 
and  all  other  similar  sources. 

(d)  Deputy  Staff  Director  means  the 
Deputy  Staff  Director  of  the  Commission 
or  in  his  or  her  absence,  or  in  the  event 
of  a  vacancy  in  the  position  or  its 
elimination,  the  Director  of  Human 
Resources. 

(e)  Disposable  pay  means  that  part  of 
ciirrent  basic  pay,  special  pay,  incentive 
pay,  retired  pay,  retainer  pay,  or  in  the 
case  of  an  employee  not  entitled  to  basic 
pay,  other  authorized  pay  remaining 
from  an  employee's  Federal  pay  after 
required  deductions  for  social  security. 
Federal,  state  or  local  income-tax,  health 
insurance  premiums,  retirement 
contributions,  life  insxu-ance  premiums. 
Federal  employment  taxes,  and  any 
other  deductions  that  are  required  to  be 
withheld  by  law. 

(f)  Employee  means  a  current 
employee  of  an  agency,  including  a 
ciurent  member  of  the  Armed  Forces  or 
a  Reserve  of  the  Armed  Forces 
(Reserves). 

(g)  Former  employee  means  an 
employee  who  is  no  longer  employed 
with  the  Commission  but  is  c^uTently  . 
employed  with  another  Federal  agency. 

(h)  FCCS  means  the  Federal  Claims 
Collection  Standards  joinUy  published 
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by  the  Department  of  Justice  and  the 
General  Accounting  Office  at  4  CFR 
chapter  1. 

(ij  Hearing  official  means  an 
individual  responsible  for  conducting 
any  hearing  with  respect  to  the 
existence  or  amount  of  a  debt  claimed, 
and  who  renders  a  decision  on  the  basis 
of  such  hearing.  A  hearing  official  may 
not  be  under  the  supervision  or  control 
of  the  Deputy  Staff  Director  of  the 
Commission. 

(j)  Paying  agency  means  the  agency 
employing  the  individual  who  owes  the 
debt  and  is  responsible  for  authorizing 
the  payment  of  his  or  her  current  pay. 

(kj  Pay  interval  will  normally  be  tne 
biweekly  pay  period  but  may  be  some 
regularly  recurring  period  of  time  in 
which  pay  is  received. 

(1)  Retainer  pay  means  the  pay  above 
the  maximum  rate  of  an  employee's 
grade  that  he  or  she  is  allowed  to  keep 
in  special  situations  rather  than  having 
the  employee's  rate  of  basic  pay 
reduced. 

(m)  Salary  offset  means  an 
administrative  offset  to  collect  a  debt 
under  5  U.S.C.  5514  by  deduction(s)  at 
one  or  more  officially  established  pay 
intervals  from  the  current  pay  account 
of  an  employee  without  his  or  her 
consent. 

(n)  Waiver  means  the  cancellation, 
remission,  forgiveness,  or  non-recovery 
of  a  debt  allegedly  owed  by  an  employee 
to  an  agency  as  permitted  or  required  by 
5  U.S.C.  5584,  10  U.S.C.  2774,  or  5 
U.S.C.  8346(b),  or  any  other  law. 

S  706.4    Applicability. 

The  regulations  in  this  part  are  to  be 
followed  when: 

(a)  The  Commission  is  owed  a  debt  by 
an  individual  who  is  a  current  employee 
of  the  Commission;  or 

(b)  The  Commission  is  owed  a  debt  by 
an  individual  currently  employed  by 
another  Federal  agency;  or 

(c)  The  Conunission  employs  an 
individual  who  owes  a  debt  to  another 
Federal  agency. 

§708.5    Notice. 

(a)  Deductions  shall  not  be  made 
unless  the  employee  who  owes  the  debt 
has  been  provided  with  written  notice 
signed  by  the  Deputy  Staff  Director  or  in 
his  or  her  absence,  or  in  the  event  of  a 
vacancy  in  that  position  or  its 
elimination,  the  Director  of  Human 
Resources  (or  the  U.S.  Department  of 
Agricultxire,  National  Finance  Center 
acting  on  behalf  of  the  Commission)  of 
the  debt  at  least  30  days  before  salary 
offset  commences. 

(b)  The  written  notice  from  the 
Deputy  Staff  Director,  acting  on  behalf 
of  the  Commission,  as  the  creditor 
agency,  shall  contain: 


(1)  A  statement  that  the  debt  is  owed 
and  an  explanation  of  its  origin,  nature, 
and  amount; 

(2)  The  agency's  intention  to  collect 
the  debt  by  deducting  from  the 
employee's  current  disposable  pay 
account: 

(3)  The  amount,  fiw^uency,  proposed 
beginning  date,  and  duration  of  the 
intended  deduction(s); 

(4)  An  explanation  of  the 
requirements  concerning  the  current 
interest  rate,  penalties,  and 
administrative  costs,  including  a 
statement  that  such  charges  will  be 
assessed  unless  excused  in  accordance 
with  the  Federal  Claims  Collections 
Standards  (4  CFR  chapter  I): 

(5)  The  employee's  right  to  inspect, 
request,  or  receive  a  copy  of  the 
government  records  relating  to  the  debt; 

(6)  The  employee's  right  to  enter  into 
a  written  repayment  schedule  for  the 
voluntary  repayment  of  the  debt  in  lieu 
of  offset; 

(7)  The  right  to  a  hearing  conducted 
by  an  impartial  hearing  official  (either 
an  administrative  law  judge  or  an 
official  who  is  not  under  the  control  of 
the  Commission); 

(8)  The  method  and  time  period  for 
petitioning  for  a  hearing; 

(9)  A  statement  that  the  timely  filing 
(i.e.,  within  15  calendar  days)  of  a 
petition  for  a  hearing  will  stay  the 
commencement  of  collection 
proceedings; 

(10)  A  statement  that  a  final  decision 
on  the  hearing  (if  one  is  requested)  will 
be  issued  at  the  earliest  practical  date 
but  not  later  than  60  days  after  the  filing 
of  the  petition  requesting  the  hearing 
unless  the  employee  requests  and  the 
hearing  official  grants  a  delay  in  the 
proceedings. 

(11)  A  statement  that  an  employee 
knowingly  submitting  false  or  frivolous 
statements  (3  CFR  550.1101). 
representations,  or  evidence  may  subject 
the  employee  to  disciplinary  procedures 
under  5  U.S.C.  7501  et  seq.  and  5  CFR 
part  752;  penalties  under  the  False 
Claims  Act,  31  U.S.C.  3729-3731;  or 
criminal  penalties  under  18  U.S.C.  286, 
287, 1001, and  1002; 

(12)  A  statement  of  other  rights  and 
remedies  available  to  the  employee 
imder  statutes  or  regulations  governing 
the  program  for  which  the  collection  is 
being  made; 

(13)  A  statement  that  an  employee 
will  be  promptly  refunded  any  amount 
paid  or  deducted  for  a  debt  that  is  later 
waived  or  found  not  valid  unless  there 
are  applicable  contractual  or  statutory 
provisions  to  the  contrary;  and 

(14)  The  name,  address,  and  phone 
number  of  an  official  who  can  be 
contacted  concerning  the  indebtedness. 


§  708.6    Petitions  for  hearing. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  an  employee  who 
wants  a  hearing  must  file  a  written 
petition  for  a  hearing  to  be  received  by 
the  Deputy  Staff  Director  not  later  than 
15  calendar  days  from  the  date  of 
receipt  of  the  Notice  of  Offset.  The 
petition  must  state  why  the  employee 
believes  the  determination  of  the 
Commission  concerning  the  existence  or 
amount  of  the  debt  is  in  error. 

(b)  The  petition  must  be  signed  by  the 
employee  and  should  identify  and 
explain  with  reasonable  specificity  and 
brevity  the  facts,  evidence,  and 
witnesses  that  the  employee  believes 
support  his  or  her  position. 

(c)  If  the  employee  objects  to  the 
percentage  of  disposable  pay  to  be 
deducted  from  each  check,  the  petition 
should  state  the  objection  and  the 
reasons  for  it. 

(d)  If  the  employee  files  a  petition  for 
a  hearing  later  than  the  15  calendar  days 
from  the  date  of  receipt  of  the  Notice  of 
Offset,  as  described  in  paragraph  (a)  of 
this  section,  the  hearing  official  may 
accept  the  request  if  the  employee  can 
show  that  there  was  good  cause  (such  as 
due  to  circumstances  beyond  his  or  her 
control  or  because  he  or  she  was  not 
informed  or  aware  of  the  time  limit)  for 
failing  to  meet  the  deadline  date. 

(e)  An  employee  will  not  be  granted 
a  hearing  and  will  have  his  or  her 
disposable  pay  offset  in  accordance  with 
the  Deputy  Staff  Director's  offset 
schedule  if  he  or  she  fails  to  show  good 
cause  why  he  or  she  failed  to  file  the 
petition  for  a  hearing  within  the  stated 
time  limits. 

§708.7    Hearing  procedures. 

(a)  U  an  employee  timely  files  a 
petition  for  a  hearing  under  §708.6,  the 
Deputy  Staff  Director  shall  select  the 
time,  date,  and  location  for  the  hearing. 

(b)  The  hearing  shall  be  conducted  by 
an  impartial  hearing  official. 

(c)  The  Commission,  as  the  creditor 
agency,  will  have  the  burden  of  proving 
the  existence  of  the  debt. 

(d)  The  employee  requesting  the 
hearing  shall  have  the  burden  of  proof 
to  demonstrate  that  the  existence  or 
amount  of  the  debt  is  in  error. 

§708.8    Written  decision. 

(a)  The  hearing  official  shall  issue  a 
written  opinion  no  later  than  sixty  (60) 
days  after  the  filing  of  the  petition  for 
hearing;  or  no  longer  than  sixty  (60) 
days  from  the  proceedings  if  an 
extension  has  been  granted  pursuant  to 
§  708.5(b)(10). 

(b)  The  written  opinion  will  include: 
A  statement  of  the  facts  presented  to 
demonstrate  the  nature  and  origin  of  the 
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alleged  debt;  the  hearing  official's 
analysis,  findings,  and  conclusions;  the 
amount  and  validity  of  the  debt;  and,  if 
applicable,  the  repajmient  schedule. 

§  708.9    Coordinating  offset  with  another 
Federal  agency. 

(a)  The  Commission  is  the  creditor 
agency  when  the  Deputy  Staff  Director 
determines  that  an  employee  of  another 
Federal  agency  owes  a  delinquent  debt 
to  the  Commission.  The  Deputy  Staff 
Director  shall,  as  appropriate: 

(1)  Arrange  for  a  nearing  upon  the 
proper  petitioning  by  the  employee; 

(2)  Certify  in  writing  that  the 
employee  of  the  paying  agency  owes  the 
debt,  the  amount,  and  basis  of  the  debt, 
the  date  on  which  payment  is  due,  the 
date  the  Government's  right  to  collect 
the  debt  first  accrued,  and  that  the 
Commission's  regulations  for  salary 
offset  have  been  approved  by  the  Office 
of  Personnel  Management; 

(3)  If  the  collection  must  be  made  in 
installments,  the  Commission,  as  the 
creditor  agency,  will  advise  the  paying 
agency  of  the  amount  or  percentage  of 
disposable  pay  to  be  collected  in  each 
installment  and  the  number  and  the 
commencement  date  of  the  installments; 

(4)  Advise  the  paying  agency  of  the 
actions  taken  under  5  U.S.C.  5514(a) 
and  provide  the  dates  on  which  action 
was  taken,  unless  the  employee  has 
consented  to  salary  offset  in  writing  or 
signed  a  statement  acknowledging 
receipt  of  procedures  required  by  law. 
The  written  consent  or 
acknowledgement  must  be  sent  to  the 
paying  agency; 

(5)  If  the  employee  is  in  the  process 
of  separating,  the  Commission  will 
submit  its  debt  claim  to  the  paying 
agency  as  provided  in  this  part.  The 
paying  agency  must  certify  any  amounts 
already  collected,  notify  the  employee, 
and  send  a  copy  of  the  certification  of 
the  monies  already  collected  and  notice 
of  the  employee's  separation  to  the 
Commission.  If  the  paying  agency  is 
aware  that  the  employee  is  entitled  to 
Qvil  Service  or  Foreign  Service 
Retirement  and  Disability  Fund  or 
similar  payments,  it  must  provide 
vwitten  notification  to  the  agency  has 
been  rendered  in  favor  of  the 
Commission. 

(6)  If  the  employee  has  already 
separated  and  all  payments  due  from 
the  paying  agency  have  been  paid,  the 
Assistant  Staif  Director  for  Management 
may  request,  unless  othenvise 
prohibited,  that  money  payable  to  the 
employee  from  the  Civil  Service 
Retirement  and  Disability  Fimd  or  other 
similar  funds  be  collected  by 
administrative  offset.  The  Commission 
will  provide  the  agency  responsible  for 


these  payments  with  a  properly  certified 
claim. 

(b)  The  Conunission  is  the  paying 
agency  when  an  employee  of  this 
agency  owes  a  debt  to  another  Federal 
agency  that  is  the  creditor  agency. 

(1)  Upon  receipt  of  a  properly 
certified  debt  claim  from  a  creditor 
agency,  deductions  will  be  scheduled  to 
begin  at  the  next  established  pay 
interval. 

(2)  The  Commission  must  give  the 
employee  written  notice  that  it  has 
received  a  certified  debt  claim  from  a 
creditor  agency  (including  the  amount), 
and  the  date  that  deductions  will  be 
scheduled  to  begin  and  the  amount  of 
the  deduction. 

(3)  The  Commission  shall  not  review 
the  merits  of  the  creditor  agency's 
determination  of  the  amoimt  of  the 
certified  claim  or  of  its  validity. 

(4)  If  the  employee  transfers  to 
another  paying  agency  after  the  creditor 
agency  has  submitted  its  debt  claim  but 
before  the  debt  is  collected  completely, 
the  Commission  must  certify  the  toted 
amount  collected  to  the  creditor  agency 
with  notice  of  the  employee's  transfer. 
One  copy  of  this  certification  must  be 
furnished  to  the  employee.  The  creditor 
agency  will  submit  a  properly  certified 
claim  to  the  new  paying  agency  before 
collection  can  be  resumed. 

(5)  When  the  Commission,  as  a  paying 
agency,  receives  an  incomplete  debt 
claim  from  a  creditor  agency,  it  must 
return  the  debt  claim  with  a  notice  that 
procediu^s  under  5  U.S.C.  5514  and  this 
subpart  must  be  provided  and  a 
properly  certified  debt  claim  received 
before  action  will  be  taken  to  collect 
from  the  employee's  ciirrent  pay 
account. 

§  708.1 0    Procedures  for  salary  offset 

(a)  Deductions  to  liquidate  an 
employee's  debt  vdll  be  by  the  method 
and  in  the  amount  stated  in  the 
Assistant  Staff  Director  for 
Management's  v\rritten  notice  of  intent  to 
collect  from  the  employee's  current  pay, 
unless  alternative  arrangements  for 
repayment  are  made. 

(b)  If  the  employee  filed  a  petition  for 
a  hearing  with  the  Assistant  Staff 
Director  for  Management  before  the 
expiration  of  the  period  provided,  then 
deductions  will  begin  after  the  hearing 
official  has  provided  the  employee  with 
a  hearing,  and  a  final  vmtten  decision 
has  been  rendered  in  favor  of  the 
Commission. 

(c)  A  debt  will  be  collected  in  a  lump- 
siun  if  possible. 

(d)  n  an  employee  is  financially 
imable  to  pay  in  one  lump  sum  or  the 
amoimt  of  the  debt  exceeds  15  percent 
of  disposable  pay  for  an  officiaUy 


established  pay  interval,  collection  must 
be  made  in  installments.  The  size  of  the 
installment  deduction(s)  will  bear  a 
reasonable  relationship  to  the  size  of  the 
debt  and  the  deduction  will  be 
established  for  a  period  not  greater  than 
the  anticipated  period  of  employment. 
The  deduction  for  the  pay  intervals  for 
any  period  must  not  exceed  15%  of 
disposable  pay  imless  the  employee  has 
agreed  in  writing  to  a  deduction  of  a 
greater  amoimt.  ff  possible,  the 
installment  payment  will  be  sufficient 
in  size  and  frequency  to  liquidate  the 
debt  in  no  more  than  three  years. 

(e)  Installment  payments  may  be  less 
than  15  percent  of  disposable  pay  if  the 
Assistant  Staff  Director  for  Management 
determines  that  the  15  percent 
deduction  would  create  an  extreme 
financial  hardship. 

(f)  Installment  payments  of  less  than 
$25.00  per  pay  period  or  $50.00  per 
month,  will  only  be  accepted  in  the 
most  imusual  circumstances. 

(g)  Unliquidated  debts  may  be  offset 
by  the  paying  agency  under  31  U.S.C. 
3716  against  any  financial  payment  due 
to  a  separating  employee  including  but 
not  limited  to  final  salary  payment, 
retired  pay,  or  lump  sum  leave,  etc.  as 
of  the  date  of  separation  to  the  extent 
necessary  to  liquidate  the  debt. 

(h)  If  the  debt  cannot  be  liquidated  by 
offset  from  any  final  payment  due  a 
separated  employee  it  may  be  recovered 
by  the  offset  in  accordance  with  31 
U.S.C.  3716  from  any  later  payments 
due  the  former  employee  from  the 
United  States. 


§708.11    Refunds. 

(a)  The  Conunission  will  refund 
promptly  any  amoimts  deducted  to 
satisfy  debts  owmed  to  the  Commission 
when  the  debt  is  waived,  found  not 
owed  to  the  Conunission,  or  when 
directed  by  an  administrative  or  judicial 
order;  or  the  preditor  agency  will 
promptly  return  any  amounts  deducted 
and  forwarded  by  the  Commission  to 
satisfy  debts  owed  to  the  creditor  agency 
when  the  debt  is  waived,  found  not 
owed,  or  when  directed  by  an 
administrative  or  judicial  order. 

(b)  Upon  receipt  of  monies  retiuned 
in  accordance  with  paragraph  (a)  of  this 
section,  the  Commission  will  refund  the 
amoimt  to  the  current  or  former 
employee. 

(c)  Unless  required  by  law,  refunds 
under  this  section  shall  not  bear  interest 
nor  shall  liability  be  conferred  to  the 
Conunission  for  debt  or  refunds  owed 
by  other  creditor  agencies. 

§708.12    Statute  of  limitations. 

If  a  debt  has  been  outstanding  for 
more  than  10  years  after  the  agency's 
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right  to  collect  the  debt  first  accrued,  the 
agency  may  not  collect  by  salary  offset 
unless  facts  material  to  the 
government's  right  to  collect  were  not 
known  and  could  not  reasonably  have 
been  known  by  the  official  or  officials 
who  were  charged  with  the 
responsibility  for  discovery  and 
collection  of  such  debts. 


§  708.1 3    Non-waiver  of  righto  by 
paymento. 

An  employee's  involuntary  payment 
of  all  or  any  part  of  a  debt  collected 
under  the  regulations  in  this  part  will 
not  be  construed  as  a  waiver  of  any 
rights  that  employee  may  have  under  5 
U.S.C.  5514  or  any  other  provision  of 
contract  or  law  unless  there  are 
statutory  or  contractual  provisions  to 
the  contrary. 


§  708. 1 4    Interest,  penalties,  and 
administrative  costo. 

Charges  may  be  assessed  for  interest, 
penalties,  and  administrative  costs. 

Debra  A.  Carr, 

Deputy  General  Counsel. 

(FR  Doc.  02-7925  Filed  4-9-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  232 

[FRA  Docket  No.  PB-9;  Notice  No.  21] 
RIN  2130— AB52 

Brake  System  Safety  Standards  for 
Freight  and  Other  Non-Passenger 
Trains  and  Equipment;  End-of-Train 
Devices 

agency:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACTION:  Final  rule;  response  to  petitions 
for  reconsideration. 

SUMMARY:  On  January  17.  2001,  FRA 
published  a  final  rule  revising  the 
regulations  governing  braking  systems 
and  equipment  used  in  freight  and  other 
non-passenger  railroad  train  operations. 
The  revisions  were  intended  to  achieve 
safety  by  better  adapting  the  regulations 
to  the  needs  of  contemporary  railroad 
operations  and  facilitating  the  use  of 
advanced  technologies.  The  revisions 
were  issued  in  order  to  comply  with 
Federal  legislation,  to  respond  to 
petitions  for  rulemaking,  and  to  address 
areas  of  concern  derived  from 
experience  in  the  application  of  existing 
standards  governing  these  operations. 
On  August  1,  2001,  FRA  published  an 
initial  response  to  petitions  for 
reconsideration  of  the  final  rule  which 
addressed  the  issues  and  concerns 
raised  in  the  petitions  related  to  the 
periodic  maintenance  requirements 
contained  in  subpart  D  of  the  final  rule. 
In  this  document,  FRA  responds  to  the 
concerns  of  various  interested  parties 
raised  in  their  petitions  for 
reconsideration  of  the  final  rule  that 
pertain  to  the  remaining  portions  of  the 
final  rule.  This  document  clarifies  and 
amends  the  final  rule,  where  necessary, 
in  response  to  the  petitions  for 
reconsideration. 

EFFECTIVE  DATE:  The  amendments  to  the 
final  rule  are  effective  April  10.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Wilson.  FRA  Office  of  Safety, 
RRS-14, 1120  Vermont  Avenue,  Stop 
25,  Washington,  DC  20590  (telephone 
202-493-6259),  or  Thomas  Herrmann, 
Trial  Attorney,  Office  of  the  Chief 
Counsel,  RCC-10, 1120  Vermont 
Avenue,  Stop  10.  Washington.  DC  20590 
(telephone  202-493-6053). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  17,  2001,  FRA  issued  a 
final  rule  revising  the  Federal  safety 
standards  governing  braking  systems 
and  equipment  used  in  freight  and  other 


non-passenger  railroad  train  operations. 
See  66  FR  4104.  The  effective  date  of  the 
final  rule  was  May  31,  2001.  See  66  FR 
9906  (February  12.  2001)  and  66  FR 
29501  (May  31,  2001).  In  response  to  the 
final  rule,  FRA  received  six  petitions  for 
reconsideration  from  seven  parties 
raising  various  issues  related  to  a 
number  of  the  provisions  contained  in 
the  final  rule.  These  petitioners 
included  the  following: 

Association  of  American  Railroads 
(AAR),  American  Short  Line  and 
Regional  Railroad  Association 
(ASLRRA).  American  Public 
Transportation  Association  (APTA), 
Brotherhood  of  Locomotive  Engineers 
(BLE),  New  York  Air  Brake  Corporation 
(NYAB),  Rail  Passenger  Car  Alliance 
(RPCA),  and  Union  Pacific  Railroad 
Company  (UP). 

On  August  1.  2001,  FRA  published  an 
initial  response  to  the  petitions  for 
reconsideration  of  the  final  rule 
addressing  those  issues  raised  in  the 
petitions  related  to  the  periodic 
maintenance  and  testing  requirements 
prescribed  in  subpart  D  of  the  final  rule. 
See  66  FR  39683.  FRA  believed  that  it 
was  necessary  to  address  these  issues  as 
quickly  as  possible  because  the  periodic 
maintenance  and  testing  requirements 
prescribed  in  subpart  D  of  the  final  rule 
had  a  compliance  date  of  August  1 , 
2001.  Due  to  the  complexity  of  some  of 
the  issues  raised  in  the  petitions  for 
reconsideration  on  other  provisions  of 
the  final  rule,  FRA  decided  to  address 
the  issues  related  to  subpart  D  in  its 
initial  response  to  the  petitions  and  then 
issue  a  follow-up  response  addressing 
the  issues  pertaining  to  other  portions  of 
the  final  rule.  See  id.  This  dociunent  is 
FRA's  follow-up  response  and  addresses 
all  outstanding  issues  raised  in  the 
petitions  for  reconsideration. 

The  s{>ecific  issues  and 
recommendations  raised  in  the  petitions 
for  reconsideration,  and  FRA's  response 
to  those  petitions  is  discussed  in  detail 
in  the  "Section-by-Section  Analysis" 
portion  of  the  preamble.  The  section-by- 
section  analysis  also  contains  a  detailed 
discussion  of  each  provision  which  is 
being  clarified  or  amended  from  the 
January  17.  2001  final  rule.  This  will 
enable  the  regulated  community  to  more 
readily  compare  this  document  with  the 
preamble  discussions  contained  in  the 
final  rule  and  will  aid  the  regulated 
community  in  understanding  the 
requirements  of  the  rule.  All  of  the 
changes  being  made  to  the  final  rule  in 
this  response  to  the  petitions  for 
reconsideration  are  intended  to  be 
clarifying  or  technical  amendments  or 
are  within  the  scope  of  the  issues  and 
options  discussed,  considered,  and 
raised  in  either  the  1998  Notice  of 


Proposed  Rulemaking  (NPRM)  or  the 
final  rule. 

I.  Discussion  of  Regulatory  Evaluation 
Concerns 

In  the  joint  AAR  and  ASLRRA 
petition  for  reconsideration  of  the  final 
rule  (hereafter  referred  to  as  AAR's 
petition),  the  parties  raise  a  number  of 
concerns  regarding  FRA's  Regulatory 
Impact  Analysis  (RIA)  of  the  final  rule. 
Generally,  the  AAR  contends  that  the 
final  rule  is  not  cost  effective.  The  AAR 
asserts  that  FRA's  RIA  understates  the 
costs  and  overstates  the  benefits  of  the 
final  rule.  The  AAR  calculates  that  the 
costs  related  to  the  final  rule  will  exceed 
the  benefits  by  more  than  $65  million. 
FRA  disagrees  with  both  AAR's 
assumptions  and  its  conclusions 
regarding  the  agency's  RIA.  In  response 
to  AAR's  petition,  FRA  has  carefully 
examined  each  of  the  cost  and  benefit 
issues  raised  by  AAR  in  its  petition. 
Each  of  the  major  issues  and  concerns 
is  discussed  in  detail  below. 

A.  Cost  Issues 

1.  Dynamic  Brake  Repairs 

AAR  claims  that  the  final  rule 
provision  requiring  that  dynamic  brakes 
be  repaired  within  30  days  of  becoming 
defective  will  cost  the  industry 
approximately  $7.5  million  more  than 
the  $5.5  million  FRA  estimated  in  the 
RIA.  In  the  RIA.  FRA  estimated  the  cost 
of  this  requirement  based  on  the  amount 
of  time  it  would  take  to  conduct  the 
required  repairs,  which  FRA  estimated 
at  eight  hours,  to  which  FRA  added  two 
hours  to  cover  the  movement  of  the 
locomotive  into  and  out  of  the  shop  and 
to  account  for  clean-up  time.  See  RIA  at 
24—25.  AAR  does  not  appear  to  question 
FRA's  estimate  of  ten  hours  for  actual 
repair  and  incidental  movement  time. 
However,  AAR  bases  its  higher  estimate 
on  the  belief  that  the  correct  cost  of  this 
requirement  should  be  the  time  out  of 
service  incurred  by  a  locomotive  to 
make  the  required  repair  and  that  this 
out-of-service  time  should  be  estimated 
at  24  hovus.  AAR  arrived  at  the  24-hour 
out-of-service  time  figure  by 
maintaining  that  the  locomotive  is  out 
of  service  both  before  and  after  the 
required  repairs  are  made  for  a  period 
of  approximately  24  hours.  AAR 
contends  that  the  time  required  to  make 
the  necessary  repairs  should  not  be  the 
basis  of  the  estimate  because  railroads 
will  make  the  repairs  anyway,  just  not 
within  the  newly  prescribed  30-day 
time  period  in  some  cases.  Thus,  the 
AAR  asserts  that  the  locomotive  out-of- 
service  time  prior  to  and  after  the 
repairs  are  made  is  the  proper  basis  for 
estimating  the  cost  of  this  requirement. 
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As  noted  in  the  RIA,  FRA  strongly 
disagrees  with  AAR's  suggestion  that  an 
estimate  of  24  hovus  of  downtime 
should  be  used  as  the  basis  for  the  cost 
estimate.  See  RIA  at  24.  FRA  believes 
that  time  spent  waiting  for  repairs  to  be 
performed  or  waiting  after  the  repairs 
are  completed  is  not  properly  viewed  as 
a  new  regulatory  burden  associated  with 
the  rule.  The  final  rule  allows  railroads 
30  days  from  the  date  a  locomotive  is 
first  discovered  with  defective  dynamic 
brakes  to  make  the  necessary  repairs. 
The  30-day  allowance  was  provided  to 
permit  railroads  to  better  plan  and 
manage  their  locomotive  fleet  vvrithout 
disruption  to  their  operations.  The  RIA 
assumes  that  railroads  will  act  in  the 
most  efficient  and  cost  effective  manner 
to  meet  the  requirements  of  the  final 
rule.  With  proper  planning  and 
management,  there  should  be  no  need 
for  locomotives  to  make  special  trips  to 
repair  facilities,  and  with  proper 
planning  locomotives  should  not  have 
to  wait  e:^tended  amounts  of  time  for 
repair  and  movement  out  of  repair 
facilities. 

Moreover,  FRA  disagrees  with  the 
assumptions  used  by  AAR  to  calculate 
the  amount  of  downtime  a  locomotive 
would  incur  to  meet  the  requirements  of 
the  regulation.  AAR  calculations  are 
based  on  the  assumption  that  a 
locomotive  is  used  24  hours  a  day. 
seven  days  a  week.  This  is  an  unrealistic 
assumption  as  it  is  well  known  in  the 
railroad  industry  that  virtually  no 
locomotive  is  used  to  this  extent. 
Secondly.  AAR's  calculation  fails  to 
take  into  account  that  locomotives 
would  be  in  repair  facilities  for  other 
repairs  at  which  time  the  dynamic 
brakes  could  be  repaired.  The  30-day 
window  provided  by  the  final  rule  for 
making  dynamic  brake  repairs  is 
intended  to  allow  railroads  flexibility  in 
scheduling  such  repairs  to  coincide 
with  time  periods  when  a  locomotive  is 
not  in  service  or  when  the  locomotive 
is  undergoing  other  necessary  repairs. 
Thus,  FRA  believes  that  AAR  greatly 
overestimates  any  locomotive  downtime 
related  to  the  final  rule  requirement. 
Therefore,  even  assuming  arguendo 
AAR's  costing  method,  the  10  hours 
costed  by  FRA  for  this  provision  is 
reasonable.  In  fact,  it  is  very  conceivable 
that  FRA's  cost  estimate  here  may 
actually  be  high,  and  that  the  actual  cost 
may  be  lower  to  the  railroads  than  FRA 
has  estimated.  However.  FRA 
deliberately  chose  to  use  a  very  . 
conservative  nvunber  in  determining  its 
cost  estimate. 

Z.  Train  Handling  Information 
I  AAR  claims  that  the  final  rule 
requirement  to  provide  certain 


information  to  the  train  crew  will  cost 
the  industry  $12  million  more  than  the 
$4.4  million  estimated  by  FRA.  See  66 
FR  4203,  RIA  at  22.  Specifically,  AAR 
contends  that  the  provision  to  provide 
information>to  train  crews  regarding  the 
performance  of  Class  I  brake  tests 
requires  more  information  (number  of 
cars,  place,  time,  date,  and  name  of 
inspector)  to  be  transmitted  to  a  greater 
number  of  trains  than  is  ciurently 
required.  The  old  regulation  allowed  for 
required  information  on  performance  of 
initial  terminal  brake  tests  to  be 
provided  orally  on  trips  under  500  miles 
and  mandated  that  required  information 
be  provided  in  writing  on  trips  over  500 
miles  and  on  trains  where  the  inspector 
goes  off  duty  before  a  train  crew  comes 
on  duty.  The  final  rule  requires  that 
certain  information  be  provided  to  train 
crews  for  all  trains  receiving  Class  I 
brake  tests,  including  those  on  trips 
under  500  miles,  and  that  a  written  or 
electronic  record  of  the  information  be 
maintained  in  the  cab  of  the  controlling 
locomotive. 

In  the  RIA,  FRA  based  its  cost 
calculations  on  the  assumption  that  an 
additional  300,000  train  starts,  for  trains 
traveling  less  than  500  miles,  would  be 
affected  by  the  final  rule  requirement. 
See  RIA  at  22.  AAR  contends  that  FRA's 
300,000  train  start  assumption  is 
incorrect  because  AAR  contends  that 
there  are  over  1.000,000  train  starts 
where  the  train  will  travel  less  than  500 
miles  and  that  this  is  the  actual  number 
of  trains  that  will  be  affected  by  the  final 
rule.  However,  a  close  examination  of 
AAR's  cost  estimate  reveals  that  the 
1,000.000  train  starts  does  not  discount 
for  the  existing  regulatory  requirement 
that  a  written  record  is  to  be  provided 
by  the  person  performing  an  initial 
terminal  brake  inspection  for  any  train 
when  the  inspector  goes  off  duty  prior 
to  the  operating  crew  coming  on  duty. 
See  49  CFR  232.12(a)(2).  Moreover. 
AAR's  cost  estimate  does  not  address 
the  issue  of  how  many  of  the  1,000,000 
train  starts  it  identifies  would  be 
cbnsidered  traiisfer  trains  that  would 
not  require  the  transmission  and 
retention  of  the  involved  information. 
FRA  believes  that  had  these  factors  been 
considered  the  niunber  of  affected  train 
starts  would  be  close  to  FRA's  estimate 
contained  in  the  RIA.  Consequently,  in 
light  of  these  factors  and  in  light  of  the 
fact  that  there  are  no  readily  available 
data  on  the  niunber  of  trains  traveling 
imder  500  miles.  FRA  believes  its  cost 
estimate  of  300.000  affected  train  starts 
is  reasonable. 

3.  Retesting  of  Cars 

AAR  further  contends  that  the  final 
rule  provision  requiring  the  retest  of 


cars  found  with  brakes  not  to  be  applied 
during  a  required  brake  test  will  cost  the 
industry  $17.4  million  more  than  FRA's 
cost  estimate  of  $8.2  million  contained 
in  the  RIA.  In  the  RIA.  FRA's  estimate 
is  based  on  the  assumption  that  75,000 
cars  would  need  to  be  retested  annually 
pursuant  to  the  final  rule.  See  RIA  at  20. 
However,  AAR  bases  its  estimate  of 
approximately  $25  million  by  using 
150,000  cars  as  the  number  of  rail  cars 
affected  by  the  retest  provision  and  by 
using  increased  labor  costs  that  it 
derived  from  "siuvey"  results  of  some 
of  its  member  railroads.  AAR  provided 
no  other  pertinent  information 
concerning  the  "survey"  cited,  only  the 
results. 

FRA  essentially  cut  the  AAR's 
number  in  half  when  developing  the 
RIA  for  the  final  rule,  which  doubled 
the  costs  estimated  in  the  NPRM  based 
on  FRA's  agreement  with  certain  AAR 
conunents  submitted  in  response  to  the 
NPRM.  If  AAR's  numbers  presented  in 
its  petition  are  acciuate.  then  10  percent 
of  the  rail  car  fleet  would  require  a 
retest  each  year.  FRA  continues  to 
believe  that  this  percentage  is  much  too 
high.  FRA  believes  that  a  large  portion 
of  the  fleet  that  fails  a  brake  test  does 
so  for  obvious  reasons.  These  cars 
would  simply  be  removed  from  the  train 
and  repaired  where  found  defective. 
Consequently,  such  cars  would  not  be 
affected  by  the  retest  provision 
contained  in  the  final  rule.  Again,  it 
should  be  noted  that  details  about 
AAR's  survey  [e.g.,  methodology,  the 
number  of  railroads  surveyed,  questions 
asked,  and  information  sought)  were  not 
provided  to  FRA  in  AAR's  petition  for 
reconsideration.  FRA  continues  to 
believe  that  its  cost  estimate  for  this 
provision  is  reasonable  and  that  75,000 
cars  (5  percent  of  the  fleet)  may.  in  fact, 
be  overestimating  the  niunber  of  retests 
that  will  be  required.  However.  FRA 
again  preferred  to  be  conservative  when 
developing  the  RIA  for  the  final  rule.  If 
FRA  were  to  accept  the  AAR's  estimate 
that  150.000  cars  would  need  to  be 
retested,  FRA  would  also  have  to 
conclude  that  the  freight  car  fleet  is  in 
significanUy  worse  condition  than  FRA 
believes  to  be  the  case  and  would  have 
to  reconsider  requiring  more  vigorous 
action  to  keep  freight  cars  in  good 
repair. 
4.  Piston  Travel  Stickers/Decals/Stencils 

AAR  also  asserts  that  the  final  rule 
requirement  to  affix  a  sticker,  decal,  or 
stencil  on  rail  cars  indicating 
permissible  piston  travel  will  cost  the 
industry  $3  million  more  than  FRA's 
estimate  of  approximately  $3.4  million 
contained  in  the  RIA.  AAR  contends 
that  the  requirement  to  have  these 
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indicators  affixed  on  rail  cars  by  April 
1,  2004.  will  result  in  cars  having  to  be 
taken  put  of  service  solely  for  the 
purpose  of  applying  the  required  decal. 
sticker,  or  stencil.  It  should  be  noted 
that  AAR  did  not  raise  this  issue  in  its 
conunents  on  the  ^4PRM  issued  in  1998. 
In  its  petition.  AAR  now  estimates  that 
20  percent  of  the  cars  requiring  the 
labeling  will  need  to  be  removed  from 
service. 

FRA  strongly  disagrees  with  AAR's 
analysis  of  this  provision.  FRA  believes 
that  the  time  permitted  in  the  final  rule 
is  sufficient  for  railroads  to  comply  yvith 
the  requirement.  On  average,  rail  cars 
are  placed  on  a  fixed  repair  track  or  a 
sidetrack  where  repairs  are  conducted 
approximately  once  every  one-and-one- 
half  years.  The  task  of  applying  a 
sticker,  decal.  or  stencil  takes  only  a  few 
minutes  to  accomplish,  and  FRA  has 
allowed  numerous  ways  for  railroads  to 
comply  with  the  requirement.  As  a 
matter  of  fundamental  sound 
economics,  good  business  practice,  and 
effective  utilization  of  employee  time 
and  company  resources,  FRA  assumes 
the  railroads  will  use  the  most  cost- 
effective  option  (i.e..  applying  stickers 
or  decals  to  a  rail  car  while  performing 
other  functions  rather  than  taking  it  out 
of  service  unnecessarily)  when  placing 
piston  travel  information  on  rail  cars. 
The  most  reasonable  approach  to 
complying  with  the  requirement  is  to 
apply  the  sticker,  stencil,  or  decal  when 
an  inspection  or  repair  is  being 
conducted  on  the  rail  car.  Therefore, 
FRA  maintains  that  railroads  will  not 
incur  the  excessive  costs  estimated  by 
AAR  when  less  expensive  alternatives 
for  achieving  compliance  are  utilized. 
Consequently,  FRA  continues  to  believe 
that  the  RIA  cost  estimate  for  this 
requirement  is  reasonable. 

5.  Training 

The  AAR  further  alleges  that  the 
training  requirements  contained  in  the 
final  rule  will  cost  the  industry  between 
$8.3  million  and  $19  million  more  than 
FRA's  RIA  estimate  of  approximately 
$61  million.  Although  ITIA  is  not 
unmindful  that  the  costs  associated  with 
the  training  requirements  represents  the 
single  highest  cost  item  associated  with 
the  final  rule.  FRA  believes  that  AAR 
has  seriously  overestimated  the  costs  of 
the  training  requirements  in  its  petition. 
Furthermore,  in  response  to  the  training 
concerns  raised  by  AAR  in  its  petition, 
FRA  is  modifying  some  of  the  training 
requirements  contained  in  the  final  rule 
to  reduce  the  initial  training  burdens, 
particularly  for  existing  employees  as 
discussed  in  detail  in  the  section-by- 
section  analysis  below.  Thus,  many  of 
the  costs  implications  cited  by  AAR  in 


its  petition  will  be  reduced  as  existing 
employees  will  be  permitted  to  "test 
out"  or  be  certified  as  having  received 
part  of  the  initial  training. 

In  addition  to  the  regulatory  changes, 
which  will  significantly  reduce  the  cost 
of  initial  training  for  existing 
employees,  AAR  also  overestimated  the 
cost  of  the  training  requirements  in  its 
petition.  In  its  petition,  AAR's  costs 
assume  a  much  greater  labor  cost  than 
FRA  assumed  when  developing  the  RIA 
for  the  final  rule.  AAR  estimated  an 
average  labor  cost  of  approximately  $48 
per  hour/per  employee  to  conduct  the 
required  training.  However,  the  final 
rule's  RIA  relied  on  a  labor  cost  of  $35 
per  hour/per  employee.  See  RIA  at  32a. 
FRA  based  its  final  rule  labor  costs  on 
the  fact  that  the  RIA  related  to  the 
NPRM  used  an  estimate  of  $35  per  hour 
for  the  cost  of  employee  time  for 
training  purposes,  and  it  noted  that  this 
figure  was  obtained  from  a  1995  AAR 
submission.  Although  the  AAR  did 
express  concerns  with  the  training  costs 
in  two  different  comments  submitted  in 
response  to  the  NPRM.  AAR  never 
objected  to  FRA's  use  of  the  $35  per 
hour  labor  cost  for  employee  time.  AAR 
did  not  object  to  $35  per  hoiu-  labor  cost 
for  employee  time  even  though  the  cost 
estimate  was  several  years  old  and  was 
not  adjusted  for  inflation.  Thus,  notice 
and  comment  were  properly  provided 
on  this  cost  estimate  and  no  objections 
were  raised  regarding  its  use. 
Consequently,  FRA's  use  of  the  dollar 
figiue  in  the  final  rule  should  be 
considered  reasonable. 

AAR's  petition  also  asserts  that  the 
FRA's  training  costs  in  the  RIA  omit  the 
cost  of  training  materials  and  other 
miscellaneous  costs.  The  RIA  for  the 
final  rule  suggests  that  trade  groups 
such  as  AAR  and  ASLRRA  would 
develop  training  programs  for  member 
railroads.  In  fact,  FRA  assessed  costs  of 
$200,000  for  each  of  these  groups  for 
initial  development  of  such  training 
programs.  See  RIA  at  30.  Additionsdly. 
FRA  assessed  an  annual  cost  of  $40,000 
for  training  on  new  brake  systems  and 
for  adjustments  in  training  programs. 
Incorporated  in  FRA's  cost  estimates  for 
training  are  all  costs  related  to  the 
development  of  a  training  program, 
including  the  costs  of  materials,  and 
other  miscellaneous  costs. 

In  its  petition,  AAR  also  states  that 
the  training  and  recordkeeping 
requirements  are  particularly 
burdensome  for  small  railroads.  AAR 
expresses  concern  that  the  training 
requirements  will  not  allow  flexibility 
for  the  small  railroads  so  that  their 
workers  can  be  trained  for  the  unique 
operation  and  environment  they 
encounter  daily.  However,  FRA  notes 


that  the  final  rule  requires  railroads  and 
contractors  to  develop  training  programs 
that  provides  the  skills  needed  to 
inspect,  test,  and  maintain  the  brake 
equipment.  FRA  continues  to  believe 
that  the  unique  environment  and 
operating  characteristics  of  small 
railroads  will  itself  provide  flexibility 
for  compliance  with  the  training 
requirements.  This  is  feasible  because 
the  training  programs  can  be  tailored  to 
the  skills  needed  by  the  veirious 
employees  on  each  railroad.  Since  small 
railroads  have  less  sophisticated 
operations  and  older  equipment,  many 
of  the  tasks  relating  to  inspection, 
testing,  and  maintenance  of  brake 
equipment  that  personnel  of  larger 
railroads  are  required  to  perform  would 
not  have  to  be  performed  by  many  of  the 
employees  on  smaller  railroads. 
Therefore,  much  of  the  training  being 
provided  on  larger  railroads  would  not 
be  required  to  be  provided  on  many 
smaller  railroads.  For  example,  most 
small  railroads  do  not  operate  trains 
with  two-way  end-of-train  devices  or 
dynamic  brakes,  and  therefore,  they 
would  not  have  to  provide  training  for 
such  equipment.  Similarly,  many 
smaller  railroads  do  not  conduct  much 
of  the  brake  system  maintenance  or 
some  of  the  brake  inspections  and  tests 
mandated  under  the  final  rule  and  thus, 
training  on  those  tasks  would  not  be 
required.  Correspondingly,  as  the 
training  requirements  lessen  for  smaller 
railroads,  the  recordkeeping  burdens 
attached  to  the  training  requirements 
will  also  be  reduced. 

The  AAR's  petition  also  contends  that 
some  of  the  final  rule  recordkeeping 
requirements  related  to  training  are 
uimecessary  and  should  be  eliminated. 
Specifically,  AAR  requests  the 
elimination  of  the  requirement  to  retain 
a  description  of  the  employee's  "hands- 
on"  performance  appl3ring  the  skills  and 
knowledge  the  employee  needs  to 
possess  to  perform  the  tasks  for  the 
employee  is  assigned  responsibility. 
AAR  professes  that  it  finds  little  value 
in  this  requirement.  FRA  maintains  that 
the  short  description  (a  few  sentences) 
involved  in  maintaining  this  record -is 
not  particularly  burdensome  and  that  it 
will  assist  FRA  in  its  oversight 
responsibilities.  AAR  also  seeks 
elimination  of  the  requirement  to  notify 
employees  of  their  qualification  status 
as  AAR  finds  little  value  in  this 
requirement.  AAR  contends  that  an 
employee  will  learn  the  status  of  his 
qualifications  regardless  of  any 
regulatory  requirement.  However.  FRA 
continues  to  believe  that  employees 
need  a  current  record  of  their 
qualification  statiis  to  ensure  that  no 
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discrepancies  exist  between  what 
employees  believe  their  qualifications 
are  and  what  the  company  records 
indicate,  especially  since  employees 
may  be  held  individually  liable  for 
violations  of  the  final  rule  and  subject 
to  various  civil  sanctions. 

In  addition,  AAR's  petition  requests 
the  elimination  of  the  requirement  to 
maintain  a  record  of  the  tasks  that  each 
employee  is  qualified  to  perform.  AAR 
claims  that  this  information  can  be 
gleaned  from  the  information  regarding 
the  content  of  the  training  course,  a 
record  the  final  rule  also  requires 
railroads  to  maintain.  FRA.  on  the  other 
hand,  continues  to  believe  that  this 
information  is  basic  to  any  training 
program  and  shoidd  not  be  very  difficult 
or  expensive  for  railroads  to  maintain. 
Moreover,  this  information  is  necessary 
so  that  there  is  a  specific  record 
describing  the  tasks  that  each  employee 
is  qualified  to  perform  relating  to 
inspections,  testing,  and  maintenance,of 
brake  systems.  Such  a  record  will  not 
only  assist  FRA  in  its  oversight 
responsibilities  but  will  also  assist  the 
railroads  in  ensuring  that  properly 
qualified  personnel  are  used  to  conduct 
die  various  tasks  required  by  the  final 
rule.  It  should  be  noted  that  this  type  of 
requirement  is  not  unique  or  new  to  the 
federal  regulations;  FRA  has  similar 
requirements  related  to  retaining  the 
qualification  status  of  roadway  workers. 
See  49  CFR  214.343. 

The  AAR's  petition  also  requests  the 
elimination  of  the  requirement  to 
maintain  a  record  of  the  identity  of  the 
person  determining  an  employee's 
qualification  status.  AAR  again  claims 
iat  there  is  litUe  value  in  retaining  this 
information,  even  for  enforcement 
purposes.  FRA  believes  that  this 
information  is  very  basic  and  shoidd  not 
be  difficult,  time  consuming,  or 
expensive  for  railroads  to  maintain.  Not 
only  is  this  record  necessary  for  FRA's 
oversight  responsibilities,  but  FRA 
believes  that  such  documentation  will 
assist  both  the  railroads  and  FRA  in 
assessing  the  effectiveness  of  the 
training  provided  to  employees.  The 
railroads  as  well  as  FRA  may  be  able 
utilize  such  information  to  assess  the 
reasons  for  the  employees'  failure  to 
properly  perform  Uieir  required  duties, 
e.g.,  deficiencies  in  the  training 
program,  the  person(s)  determining  the 
employee's  qualification,  or  the 
employees  themselves.  Last,  AAR's 
petition  seeks  elimination  of  the 
requirement  to  maintain  a  record  of  the 
date  that  an  employee's  qualification 
status  expires.  AAR  contends  that  this 
date  will  be  automatically  determined 
based  on  the  date  that  the  employee 
X)mpletes  the  required  training  courses. 


FRA  continues  to  believe  that  this  is 
basic  information  that  should  not  be 
difficult  or  expensive  for  railroads  to 
maintain,  particularly  after  AAR's  own 
assessment  of  how  simple  it  is  to 
calculate  the  information.  In  siunmary, 
FRA  continues  to  maintain  that  virtually 
all  of  the  training  information  that  is 
required  to  be  maintained  by  the  final 
rule  is  currentiy  retained  by  most 
railroads  in  some  fashion  or  another  or 
is  not  very  biudensome  to  develop  and 
maintain  and  provides  information  that 
is  useful  to  both  FRA  and  the  railroads. 

B.  Benefits 

In  its  petition  for  reconsideration, 
AAR  raised  three  major  concerns 
regarding  FRA's  RIA  estimates  of  the 
benefits  related  to  the  final  nUe.  Each  of 
the  three  major  issues  is  discussed  in 
detail  below. 

1.  Double  Counting  of  Preventable 
Accidents 

In  its  petition,  AAR  claims  that  FRA 
has  double-counted  the  accident 
avoidance  benefits  related  to  the  final 
rule.  AAR  asserts  that  the  RIA  for  the 
final  rule  assumes  accident  avoidance 
safety  benefits  for  accidents  that  were 
already  accounted  for  in  FRA's  final 
rule  on  two-way  end-of-train  devices 
(EOTs)  issued  on  January  2, 1997.  See 
62  FR  278.  According  to  AAR,  this 
reduces  the  $57.5  million  safety  benefits 
assvuned  in  the  final  rule's  RLA  by  $8.9 
million. 

FRA's  final  rule  on  two-way  EOTs 
utilized  an  accident  data  set  for 
calculating  the  rule's  safety  benefits 
which  was  very  specific.  Sixteen 
accidents  that  occurred  between  1991 
and  1996  were  specifically  targeted  by 
that  rulemaking.  See  62  FR  291.  All  of 
the  accidents  in  that  data  set  had  either 
E03C  or  E04C  as  the  FRA-assigned 
accident  cause  code.  Effectiveness  rates 
of  between  0.9  and  0.5  were  assessed  for 
those  accidents.  The  focus  of  the  two- 
way  EOT  rulemaking  was  to  prevent 
train  accidents  whidh  resulted  direcUy 
fi-om  brake  pipe  constriction  or 
obstruction.  See  62  FR  291.  Two-way 
EOTs  are  intended  to  reduce  the  risk  of 
this  type  of  accident  by  providing  the 
locomotive  engineer  the  ability  to 
initiate  an  emergency  brake  application 
at  the  rear  of  the  train.  Because  the  two- 
way  EOT  rule  did  not  apply  to  all  train 
operations,  the  data  set  of  preventable 
accidents  did  not  captiue  all  E03C  and 
E04C  type  accidents.  Specifically,  the 
two-way  EOT  rulemakittg  provides 
exclusions  for  local  trains,  trains  with 
an  occupied  caboose,  passenger  trains 
with  emergency  brakes,  trains  that  do 
not  exceed  30  miles  per  hour  or  operate 
on  heavy  grades,  and  trains  that  operate 


on  trackage  not  connected  to  the  general 
railroad  system.  Freight  trains  equipped 
with  a  locomotive  which  has  the  ability 
to  initiate  a  brake  application  located  at 
the  rear  of  the  train  were  also  excluded, 
as  were  trains  equipped  with  an 
independent  secondary  braking  system. 

The  RIA  for  this  final  rule  included 
all  brake-related  accidents,  including 
obstructed  brake  pipe  accidents,  and 
other  related  accidents.  In  the  preamble 
to  the  final  rule  and  in  the  RIA.  FRA 
noted  that  it  did  not  claim  100  percent 
eflectiveness  on  those  accidents  used  in 
relation  to  the  two-way  EOT  rulemaking 
and,  thus,  utilizing  these  accidents  in 
this  final  rule  was  acceptable.  See  66  FR 
4107,  RIA  at  41.  Because  of  this  overlap, 
it  was  FRA's  intention  to  utilize  a  10 
percent  effectiveness  for  those  accidents 
cited  in  both  the  RIA  related  to  the  two- 
way  EOT  rulemaking  and  the  RiA 
related  to  this  final  rule.  Thus,  it  was 
FRA's  intention  to  ensine  that  no 
individual  accident  would  be  assessed 
with  a  combined  effectiveness  rate  of 
greater  than  100  percent.  FRA  concedes 
that  it  erred  in  the  final  rule's  RIA  by 
referring  to  the  accidents  which  could 
be  foimd  in  both  rulemaking  data  sets  as 
only  E04C  cause  code  accidents.  In 
actuality,  the  overlapping  accidents  had 
cause  codes  of  both  E03C  and  E04C. 
Other  codes  were  also  present  as  the 
primary  cause  based  on  railroad 
information  comprising  the  EOT  data 
set  of  accidents.  FRA  also  erred  in  the 
final  rule  RIA  by  referring  to  "brake 
pipe  obstruction"  accidents  as  having 
an  E04C  cause  code  when  in  actuality 
they  should  have  had  an  E03C  cause 
code.  Although  FRA  erred  in  identifying 
the  proper  cause  code,  FRA  did  intend 
to  include  brake  pipe  obstruction 
accidents  in  the  final  rule's  safety 
benefit  calculation. 

Although  AAR  contends  that  there  are 
two  major  accidents  involving  an 
obstructed  brake-pipe  that  FRA  has 
"double-coimted"  by  including  them  in 
the  safety  benefits  of  both  the  two-way 
EOT  rulemaking  and  this  final  rule,  FUA 
believes  the  characterization  is 
misleading.  Double-counting  would  be 
claiming  credit  for  preventing  the  same 
accident  twice  at  100  percent 
effectiveness  each  time  it  was  claiiAed. 
As  noted  above,  it  wap  FRA's  intention 
only  to  take  credit  for  the  remaining  10 
percent  effectiveness  in  this  final  rule 
for  the  specific  accidents  which  were 
included  in  the  data  set  for  the  two-way 
EOT  rulemaking.  These  accidents 
included  the  two  accidents  that 
occurred  in  Cajon,  California  in  1994 
and  1996  as  well  as  an  accident  that 
occurred  in  1996  near  St.  Paul, 
Minnesota.  However,  the  RIA  for  this 
final  rule  actually  applied  an 
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effectiveness  rate  of  10  percent  on  only 
one  of  tliree  relevant  accidents. 
Unfortunately,  with  regard  to  the  other 
two  accidents,  FRA  inappropriately 
utilized  an  effectiveness  rate  of  50 
percent.  See  RIA  at  42b.  Thus.  FRA 
agrees  with  AAR's  assertion  that  FRA 
miscalculated  the  safety  benefits  to  be 
derived  from  these  two  accidents. 

To  correct  for  this  error,  the  safety 
benefits  related  to  the  final  rule  should 
be  revised  to  reflect  a  10  percent 
effectiveness  rating  for  the  two 
accidents  which  are  in  both  data  sets. 
FRA  is  completely  confident  that  if 
there  is  compliance  with  both  the  two- 
way  EOT  rule  and  this  final  rule  this 
type  of  obstructed-brake-pipe  accident 
would  not  occur  today.  Therefore,  after 
FRA  corrects  the  effectiveness  rate  for 
the  two  accidents  which  had  been 
incorrectly  calculated,  the  final  rule's 
safety  benefits  change  slightly.  The 
value  of  annual  safety  benefits  decreases 
from  approximately  $5.9  million  per 
year  to  approximately  $5.3  million  per 
year.  Consequently,  the  total  discounted 
safety  benefits  for  the  twenty-year 
period  decreases  from  $57,455,262  to 
$51,147,531.  a  decrease  of 
approximately  $6.3  million.  Therefore, 
although  FRA  agrees  with  AAR's 
general  contention  that  FRA  erred  in 
calculating  the  estimated  safety  benefits 
related  to  the  final  rule,  it  should  be 
noted  that  the  error  is  significantly  less 
than  claimed  by  AAR  in  its  petition. 
Moreover,  the  admitted  error  does  not 
change  the  overall  fiscal  soundness  of 
the  final  rule's  RIA  or  the  necessity  for 
the  final  rule. 

2.  Value  of  Avoided  Injuries 

AAR  also  asserts  that  FRA's  RIA  claim 
of  $330,000  as  the  value  of  an  avoided 
moderate  injury  is  at  least  six  times 
higher  than  any  estimate  known  to  AAR 
and  is  not  supported  by  the  articles 
cited  in  the  RIA.  AAR  contends  that  if 
a  more  traditional  approach  were  taken 
to  estimating  the  value  of  avoiding  a 
moderate  injury,  then  the  estimated 
safety  benefits  would  be  reduced  by 
$7.9  million.  In  the  RIA  related  to  the 
NPRM.  FRA  stated  that  it  would  use  the 
Abbreviated  Injury  Scale  (AIS)  to 
determine  the  value  of  prevented 
injiuies.  It  was  noted  that  $330,750  was 
the  mid-point  between  an  AIS  3 
($155,250)  injiuy  and  an  AIS  4 
($506,250)  injury.  Thus,  notice  was 
provided  to  the  AAR  regarding  FRA's 
intent  to  use  the  mid-point  of  the  AIS, 
a  value  of  approximately  $330,000.  to 
calculate  the  value  of  avoided  injuries. 
The  RIA  for  the  NPRM  used  this  single 
value  for  all  injuries.  FRA  is  not  aware 
of  any  railroad  or  AAR  comment 
received  by  the  agendy  during  the 


NPRM  comment  period  that  addressed 
or  objected  to  this  estimated  value  for 
avoided  injuries. 

The  RIA  for  the  final  rule  provided 
different  values  for  prevented  injiuies 
based  on  injiuy  severity  where  the 
severity  of  the  injury  could  be 
determined  based  on  the  information 
available  to  FRA.  See  RIA  at  42b.  43. 
Minor,  moderate,  and  severe  injuries 
were  valued  at  $5,000.  $330,000.  and 
$1,200,000.  respectively.  If  the  severity 
of  the  injury  could  not  be  determined, 
it  was  assessed  as  a  moderate  injury.  In 
the  final  riles  RIA,  FRA  used  $330,000 
for  the  value  of  a  moderate  injury 
prevented,  instead  of  $330,750,  for 
simplicity  and  rounding  purposes.  FRA 
noted  that  the  values  for  prevented 
injuries  were  not  directly  based  on  an 
AIS  percentage  of  a  statistical  life  or 
subsequent  dollar  values.  See  RIA  at  43. 
However,  FRA  stated  that  they  were 
based  on  the  same  "willingness-to-pay" 
approach  to  injury  prevention  as  the 
AIS.  See  RIA  at  43.  FRA  assessed  minor 
injuries  at  $5,000;  an  AIS  1  injury  is 
valued  at  $5,400.  FRA  used  $1,200,000 
as  the  value  of  a  severe  injury;  the  mid- 
point between  an  AIS  4  and  AIS  5  injury 
is  $1 .282.500.  An  AIS  5  injury  is 
assessed  at  a  value  of  $2,058,750.  As  its 
standard  for  calculating  fatal  injury, 
FRA  utilizes  the  United  States 
Department  of  Transportation's  (DOT's) 
value,  which  is  currently  $2.7  million 
per  life  saved  or  fatality  averted.  All  of 
the  injury  values  are  related  to  this 
conservative  value  of  a  statistical  life. 
This  is  a  value  for  which  there  is  a  large 
amount  of  variation.  The  values  range 
between  $1.5  million  and  $5.8  million, 
with  a  mean  value  of  $4.8  million  per 
statistical  life  saved. 

The  RIA  to  the  final  rule  did  provide 
two  footnotes  in  its  discussion  on  the 
prevented  injuries.  See  RIA  at  43.  The 
first  footnote,  which  immediately 
followed  a  quote,  provided  the  citation 
on  the  "willingness-to-pay"  method  of 
valuing  a  life.  The  second  footnote 
followed  a  quote  and  a  paraphrased 
sentence.  The  second  footnote  also 
provided  a  citation  for  the  pertinent 
journal  article.  The  paragraph  where 
these  quotes  were  located  was  intended 
to  provide  the  justification  and 
discussion  on  the  use  of  the 
"willingness-to-pay"  approach  for 
assessing  values  of  prevented  injuries. 
Sources  were  cited  so  that  a  reader 
could  review  the  relevant  methodology. 
This  discussion  provided  the  details  of 
what  such  a  value  included,  and  the 
article  referenced  was  appropriately 
cited.  It  should  be  noted  that  this 
discussion  was  provided  in  a  separate 
paragraph  from  the  one  which  discussed 
the  various  monetary  values  of  the 


different  injury  severities.  Hence,  the 
footnotes  and  the  source  citations  were 
not  related  to  the  monetary  values 
which  FRA  used  in  this  analysis,  but 
rather  were  a  description  of  what  is 
incorporated  in  the  "willingness-to- 
pay"  method  of  valuing  a  human  life. 
Unfortunately,  AAR  read  and 
interpreted  the  footnotes  out  of  context. 
Consequently,  FRA  continues  to  believe 
that  monetary  values  placed  on  the 
different  injuries  and  the  estimated 
safety  benefits  for  the  final  rule  are 
reasonable  and  sufficiently 
conservative. 

3.  Business  Benefits  (Cost  Savings) 

In  its  petition,  AAR  also  alleges  FRA 
improperly  credits  benefits  for 
eliminating  two  non-existent  regulatory 
burdens.  AAR  contends  that  removing 
the  benefits  related  to  these  two  non- 
existent requirements  reduces  the  stated 
benefits  of  the  final  rule  by 
approximately  $25.2  million. 
Specifically.  AAR  argues  that  FRA  takes 
credit  for  eliminating  the  requirement 
for  brake  connection  bottom  rod  safety 
supports  on  bottom  cormection  rods. 
AAR  also  argues  that  FRA  claims  a 
benefit  for  eliminating  the  prohibition 
against  using  an  EOT  device  to 
determine  and  report  rear  car  air 
pressure  at  the  rear  of  the  train  during 
the  performance  of  initial  terminal  type 
air  brake  tests. 

The  former  power  brake  regulation,  as 
it  existed  prior  to  May  31.  2001,  has  a 
provision  in  §  232.12(d)(1)  that  requires 
that  the  inspection  ensure  that  the 
"brake  rigging  is  properly  secured  and 
does  not  bind  or  foul."  This  requirement 
does  not  specifically  require  brake 
connection  bottom  rod  safety  supports, 
but,  with  the  design  of  some  cars,  the 
supports  become  necessary  to  fulfill  this 
requirement.  Prior  to  the  issuance  of 
either  the  NPRM  or  the  final  rule.  FRA 
issued  a  technical  bulletin  to  its  field 
inspectors  and  the  industry  stating  that 
"bottom  rod  safety  supports"  would  be 
required  only  on  those  cars  that  have 
the  bottom  rod  or  handbrake  bottom  rod 
below  the  bolster.  See  FRA  Technical 
Bulletin  MP&E  98-6  (June  15.  1998). 
FRA  issues  technical  bulletins  to 
provide  enforcement  and  interpretative 
guidance  to  its  field  inspectors  and 
members  of  the  regulated  community. 
Technical  bulletins  which  provide 
enforcement  discretion  guidance  are  a 
matter  of  policy;  are  subject  to  change; 
and  are  not  to  be  considered  changes  or 
modifications  to  an  existing  regulatory 
requirement. 

In  the  RIA  related  to  the  NPRM.  an 
$11  cost  associated  with  the 
replacement  of  a  bottom  rod  safety 
support  was  supplied  by  AAR  and  cited 
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in  a  footnote.  See  NPRM  RIA  at  20. 
Because  AAR  supplied  a  cost  for 
replacing  bottom  rod  safety  supports, 
AAR  implied  that  the  supports  were 
replaced  by  some  member  railroads.  The 
estimate  of  27.800  annual  replacement 
of  these  supports  was  used  in  the  RIA 
for  both  the  NPRM  and  final  rule,  and 
this  number  was  not  disputed.  The 
preamble  to  the  final  rule  delineates  the 
difference  between  the  previously 
issued  technical  bulletin,  discussed 
above,  and  the  additional  flexibility 
Jieing  provided  by  the  final  rule.  In  the 
preamble  discussion  of  §  232.205(b)(7). 
FRA  makes  clear  that  brake  connection 
bottom  rod  supports  will  no  longer  be 
required  on  bottom  connection  rods 
secured  with  locking  cotter  keys.  See  66 
FR  4170.  FRA  recognized  that  there  is 
no  need  for  bottom  rod  safety  supports 
in  these  instances  and  intended  to 
relieve  railroads  of  this  unnecessary 
expense.  Thus,  the  previously  issued 
technical  bulletin  and  the  final  rule 
were  giving  relief  from  using  bottom  rod 
safety  supports  in  two  different 
circumstances.  The  previously  issued 
technical  bulletin  made  clear  that 
bottom  rod  safety  supports  would  be 
required  only  on  cars  with  the  bottom 
rods  and  handbrake  rods  below  the 
bolster.  See  Technical  Bulletin  MP&E 
98-6.  However,  the  final  rule  also 
elinvinated  the  need  to  use  bottom  rod 
safety  supports  in  the  additional 
circumstance  where  a  car's  bottom  rod 
is  secured  with  cotter  keys  equipped 
with  a  locking  device  to  prevent  their 
accidental  removal.  See  66  FR  4170, 
4203.  and  RIA" at  35.  Therefore,  the  final 
rule  provides  relief  from  the 
requirement  to  use  bottom  rod  safety 
supports  that  is  over  and  above  the 
guidance  provided  in  the  previously 
issued  technical  bulletin.  Based  on  the 
above  discussion  and  because  the 
bottom  rod  safety  rod  exemption  was 
specifically  acknowledged  in  regulation 
(albeit  for  the  first  time).  FRA  believes 
that  it  is  reasonable  and  proper  to 
consider  the  flexibility  provided  by  the 
final  rule  as  a  benefit  to  the  industiy. 

FRA  also  disagrees  with  AAR's 
assertion  that  there  is  no  benefit  derived 
from  the  final  rule's  allowance  to  utilize 
an  EOT  device  when  conducting  a  Class 
I  brake  test.  In  the  RIA  and  preamble 
related  to  the  NPRM.  FRA  noted  that 
benefits  exist  but  were  not  estimated 
(quantified)  regarding  the  use  of  EOT 
devices  during  the  performance  of  Class 
I  brake  tests.  See  63  FR  48350,  NPRM 
RIA  at  20.  At  that  time.  FRA  noted  that 
there  was  an  operational  benefit  bom 
allowing  the  use  of  an  EOT  when 
performing  a  Class  I/initial  terminal 
brake  test  when  such  inspections  are 


performed  at  intermediate  pick-ups; 
however.  FRA  did  not  have  an  estimate 
of  how  many  intermediate  pick-ups 
would  be  affected  by  this  allowance.  In 
the  RIA  for  the  final  rule,  FRA  was  able 
to  estimate  or  quantify  this  benefit  with 
information  that  the  AAR  provided  in 
its  comments  on  the  NPRM.  See  RIA  at 
36-38. 

AAR  states  that  there  is  no 
prohibition  on  the  use  of  EOT  devices 
when  conducting  initial  terminal  type 
brake  tests  pursuant  to  part  232  as  it 
existed  prior  to  May  31.  2001.  FRA 
disagrees  with  the  AAR's  assertion.  In 
§  232.13  of  the  former  rule,  FRA 
specifically  allows  for  the  brake  pipe 
pressure  to  be  indicated  in  an 
intermediate  terminal  train  air  brake  test 
by  a  rear  car  "gauge  or  device."  Section 
232.13(g)  of  the  former  rule  defines  a 
"device"  as  a  system  of  components 
designed  and  inspected  in  accordance 
with  §  232.19.  Section  232.19  of  the 
former  rule  contains  design  standards 
for  EOT  devices.  When  issuing  the 
regulations  in  1986,  permitting  the  use 
of  EOT  devices  when  performing  certain 
brake  tests,  FRA  specifically  revised 
oiUy  the  provisions  related  to 
intermediate  terminal  inspections.  See 
51  FR  17300  (May  9,  1986). i  FRA  did 
not  revise  the  initial  terminal  brake  test 
requirements  contained  in  §  232.12  of 
the  former  regulation  to  permit  the  use 
of  a  "device"  to  determine  the  train  line 
air  brake  pressure  at  the  rear  car  of  a 
train.  Section  232.12  of  the  former 
regulation  only  permits  the  air  pressure 
at  the  rear  of  the  train  to  be  determined 
by  a  brake  pipe  gauge.  If  FRA  had 
intended  to  permit  the  use  of  an  EOT 
device  when  conducting  brake 
inspections  pursuant  to  §  232.12  (c)-(j), 
it  would  have  modified  those  provisions 
in  1986.  Consequently,  it  was  obviously 
FRA's  intent  not  to  permit  the  use  of 
such  devices  when  conducting  initial 
terminal  brake  inspections.  Moreover. 
FRA  has  always  interpreted  the 
regulation  to  require  that  a  person  be 
stationed  at  the  rear  of  the  train  to 
determine  brake  pipe  pressure  at  the 
rear  of  the  train  when  conducting  a 
brake  inspection  pursuant  to  the 


'  It  should  be  noted  that  §  232.13(d)(1)  and  (d)(2) 
of  the  former  rule  specifically  requires  that  all  cars 
added  to  a  train  that  have  not  been  inspected 
pursuant  to  §  232.12(c)-(i)  are  to  be  so  inspected 
when  added  to  the  train  or  may  receive  and 
Intermediate  brake  inspection  pursuant  to 
§  232.13(d)(1)  provided  the  cars  are  inspected 
pursuant  to  §  232.12(c)-(j)  at  the  next  terminal 
where  facilities  are  available.  Thus,  all  cars  added 
to  a  train  that  were  not  previously  tested  and 
charged  under  §  232.12(c)-(i)  would  be  required  to 
be  insi>ected  under  those  provisions  either  when 
added  to  the  train  or  at  the  next  location  where 
facilities  are  available  for  peforming  such  an 
inspection. 


requirements  contained  in  §  232.12(c)- 
(j)  of  the  former  rule. 

As  the  final  rule  specifically  permits 
the  use  of  an  EOT  device  to  indicate 
brake  pipe  pressure  when  conducting 
Class  I/initial  terminal  brake  tests,  the 
industry  derives  an  operational  benefit 
that  was  not  available  under  the  former 
rule.  As  the  final  rule's  RIA  noted,  this 
is  not  a  benefit  for  all  Class  I/initial 
terminal  brake  tests.  See  RIA  36-38.  It 
is  a  benefit  that  non-cycle  trains  that 
perform  one  or  more  pick-ups  while  en 
route  are  more  likely  to  realize.  Thus,  a 
benefit  is  realized  whenever  cars  that 
are  added  to  a  train  are  required  to 
receive  a  Class  I/initial  terminal  brake 
test  at  the  time  they  are  added  to  the 
train.  FRA  estimated  that  approximately 
seven  percent  of  all  train  starts  would 
engage  in  en  route  pick-ups  requiring 
the  performance  of  a  Class  I/initial 
terminal  brake  test  that  would  benefit 
from  this  regulatory  change.  This  benefit 
was  calculated  with  very  conservative 
estimates.  FRA  estimated  that 
minimally  100,000  of  the  1.4  million 
train  starts  would  realize  a  benefit  from 
using  an  EOT  device  when  conducting 
a  Class  I/initial  terminal  brake  test  while 
en  route.  See  RIA  at  36-38.  This 
estimate  does  not  account  for  the 
likelihood  that  many  of  the  100,000 
trains  would  engage  in  more  than  one 
en  route  pick-up.  FRA  estimated  the 
savings  as  being  minimally  five  minutes 
per  use.  Train  delay  value  was 
estimated  at  $250  per  hour.  This  value 
was  an  estimate  that  was  developed  in 
the  Positive  Train  Control  (PTC) 
Working  Group  of  the  Railroad  Safety 
Advisory  Committee  (RSAC).  which 
included  both  industry  and  labor 
participation.  Consequently.  FRA 
believes  that  the  operational  benefits  it 
estimated  in  the  RIA  that  would  be 
derived  from  the  final  rule's  allowance 
for  the  use  of  EOT  devices  when 
conducting  Class  I  brake  tests  are 
reasonable,  proper,  and  very 
conservative. 

In  summary.  FRA  acknowledges  that 
it  erred  in  the  final  rule's  RIA  when 
estimating  the  safety  benefits  to  be 
derived  from  the  specific  accidents 
included  in  the  analysis.  However,  FRA 
believes  that  the  error  and  resulting 
reduction  in  the  safety  benefits  does  not 
in  any  way  compromise  the  integrity  of 
the  analysis  or  impact  the  decisions 
made  by  FRA.  and  does  not  change  th§ 
necessity  for  any  of  the  provisions 
contained  in  the  final  rule.  Furthermore. 
FRA  finds  all  the  other  economic  issues 
raised  by  AAR  in  its  petition  for 
reconsideration  to  be  either  incorrect, 
unfounded,  or  unpersuasive.  FRA 
continues  to  believe  that  it  has  been 
both  reasonable  in  its  cost  estimates  and 
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extremely  conservative  in  its  estimates 
of  benefits  related  to  the  final  rule. 
Moreover,  FRA  believes  that  the 
modifications  and  clarifications  being 
made  to  the  final  rule  in  this  response 
to  the  petitions  for  reconsideration  will 
not  only  reduce  the  potential  regulatory 
costs  but  will  also  increase  the  benefits 
associated  with  the  final  rule.  Therefore, 
the  costs  and  benefits  quantified  in  the 
final  rule's  RIA  are  even  more 
conservative  than  when  originally 
calculated  by  FRA.  Consequently,  FRA 
strongly  supports  the  economic 
arguments  and  estimates  advanced  in  its 
RIA  for  the  final  rule. 

n.  Section-by-Section  Analysis 

Aniendxne/its  to  49  CFR  Part  229 

FRA  is  not  making  any  modifications 
to  the  provisions  of  part  229  affected  by 
the  final  rule  in  response  to  the 
petitions  for  reconsideration  or  for  any 
other  reason.  BLE's  petition  for 
reconsideration  objected  to  FRA's 
removal  of  the  phrase  "in  the  cab"  from 
the  first  sentence  in  §  229.53  as  it 
existed  before  the  issuance  of  the  final 
rule.  The  phase  "in  the  cab"  related  to 
the  location  of  the  various  brake  gauges 
used  by  a  locomotive  engineer  for 
braking  a  train  or  locomotive.  FRA 
proposed  the  removal  of  the  phrase  "in 
the  cab"  from  this  section  in  the  NPRM. 
See  63  FR  48354  (September  9, 1998). 
No  objection  was  raised  to  this 
modification  in  any  of  the  comments 
received  in  response  to  the  NPRM. 
Although  FRA  did  not  provide  a 
specific  explanation  for  its  removal  in 
either  the  NPRM  or  the  final  rule,  FRA 
believed  then  and  continues  to  believe 
that  the  phrase  is  imnecessary  and 
antiquated.  FRA's  intent  when  removing 
the  language  was  to  ensure  that  the 
gauges  used  by  an  engineer  to  aid  in  the 
control  or  braking  of  a  train  or 
locomotive  were  located  so  as  to  be  read 
from  the  engineer's  usual  position  when 
operating  the  locomotive,  whether  that 
be  in  the  cab  of  the  locomotive  or 
elsewhere.  FRA's  intent  when  issuing 
the  final  rule  was  to  accommodate  and 
facilitate  advanced  technologies  and 
designs.  FRA  believes  that  the  language 
contained  in  both  the  NPRM  and  the 
final  rule  meets  this  intent  while 
ensuring  that  essential  information  is 
provided  to  a  locomotive  engineer  when 
operating  a  train  or  locomotive. 

In  a  late  filing  to  the  docket  (May  31, 
2001),  BLE  raised  a  number  of  issues 
regarding  FRA's  discussion  related  to 
extending  the  testing  interval  for 
electronic  locomotive  gauges  in 
§  229.27(b).  In  its  submission.  BLE 
expressed  concerns  with  the  way  FRA 
portrayed  the  findings  of  the  task  force 


considering  issues  related  to 
electronically  controlled  locomotive 
brake  systems.  Although  the  preamble 
to  the  final  rule  does  discuss  the 
recommendations  of  a  task  force 
regarding  electronically  controlled 
locomotive  braking  systems,  the 
preamble  does  not  attribute  the 
recommendations  to  the  New 
Technology  Joint  Information 
Committee  (NTJIC).  The  preamble  to  the 
final  rule  makes  clear  that  the  task  force 
assembled  for  purposes  of  this 
rulemaking  was  merely  made  up  of 
individuals  that  were  also  members  of 
the  NTJIC.  See  66  FR  4144. 
Furthermore,  the  preamble  to  the  final 
rule  in  no  way  indicates  or  alludes  to 
FRA  agreement  with  or  endorsement  of 
the  racommendations  made  by  the 
assembled  task  force,  other  than 
acceptance  of  the  task  force's 
recommendation  to  extend  the  testing 
interval  for  electronic  locomotive 
gauges.  See  66  FR  4144. 

The  preamble  to  the  final  rule  focused 
solely  on  the  reliability  of  electronic 
gauges  used  in  electronically  controlled 
locomotive  brake  systems  and  did  not 
intend  to  address  other  issues  related  to 
the  use  and  operation  of  such  systems. 
FRA  agrees  with  BLE  that  the  field  of 
electronically  controlled  locomotive 
brake  systems  is  complex,  and  FRA  does 
not  believe  that  this  rulemaking  is  the 
proper  forum  in  which  to  address  the 
many  issues  siurounding  such  systems. 
BLE's  fjetition  notes  various  fonuns 
where  issues  related  to  this  technology 
are  currently  being  discussed, 
considered,  and  researched.  These 
include  the  NTJIC  and  the  CSX 
Computer  Controlled  Brake  waiver 
committee.  FRA  and  BLE  are  actively 
participating  in  these  groups,  and  FRA 
believes  these  forums  are  best  suited,  at 
thistime,  to  address  the  issues  and 
concerns  related  to  the  use  and 
operation  of  electronically  controlled 
locomotive  braking  systems. 

Amendments  to  49  CFR  Part  232 

Section  232. 1    Scope  and  Section  232.3 
Applicability 

APTA's  petition  for  reconsideration 
requests  modification  of  these  two 
sections  to  provide  passenger  railroads 
the  option  of  inspecting  and  testing 
work  trains  operated  on  passenger 
railroads  pursuant  to  the  Passenger 
Equipment  Safety  Standards  contained 
in  49  CFR  part  238  rather  than  under  the 
provisions  contained  in  the  final  rule. 
APTA  contends  that  this  flexibility 
would  eliminate  the  need  for  certain 
commuter  operations  to  train  their 
employees  on  both  part  232  and  part 
238.  Without  this  flexibility  some 


commuter  operations  will  be  required  to 
have  two  different  inspection,  testing, 
and  maintenance  programs  in  place. 
APTA  contends  that  there  would  be  no 
adverse  impact  on  safety  because  the 
inspection  and  testing  requirements 
contained  in  part  238  are  generally  more 
stringent  than  those  contained  in  the 
final  rule.  For  consistency  and 
enforcement  purposes,  APTA  also 
suggests  that  passenger  operations 
would  have  to  decide  under  which  part 
it  would  operate  their  work  trains  and 
such  operations  would  not  be  allowed 
to  mix  the  provisions  of  part  238  and 
part  232. 

While  FRA  does  not  necessarily 
disagree  with  APTA's  recommendation, 
FRA  does  not  believe  that  the  petition 
for  reconsideration  stage  of  this 
rulemaking  is  the  proper  forum  in 
which  to  address  this  issue.  Although 
APTA's  recommendation  appears 
reasonable  in  theory,  FRA  is  unclear 
how  APTA  proposes  to  apply  the 
provisions  contained  in  part  238  to 
work  trains  used  in  passenger 
operations  based  on  the  information 
provided  in  APTA's  petition.  FRA 
believes  that  more  information  and 
consultation  with  affected  parties  is 
needed  to  determine  how  a  passenger 
railroad  would  apply  the  mechanical 
and  brake  inspection  and  testing 
requirements  contained  in  part  238  to 
its  work  trains.  FRA  believes  that  a 
detailed  plan  would  need  to  be 
reviewed  by  FRA  regarding  a  railroad's 
proposed  application  of  part  238  to 
work  trains.  Consequently,  FRA  believes 
that  APTA's  request  would  be  better 
handled  through  the  waiver  process 
detailed  in  49  CFR  part  211.  This  would 
allow  both  FRA  and  other  interested 
parties  to  thoroughly  review  and 
assessed  the  proposed  application  of 
part  238  to  such  trains.  FRA  stresses 
that  it  believes  APTA's 
recommendations  and  suggestions  on 
this  issue  appear  reasonable  and  that 
FRA  is  willing  to  consider  them  in  the 
proper  forum. 

Section  232.5    Definitions 

FRA  is  adding  clarifying  language  to 
the  introductory  text  of  this  section.  The 
language  is  being  added  to  prevent  a 
potential  misapplication  of  the 
definitions  beyond  that  intended  by 
FRA  when  issuing  the  final  rule.  Many 
of  the  general  provisions  contained  in 
subpart  A  of  the  final  rule  became 
applicable  to  the  industry  on  May  31, 
2001,  including  the  definitions 
contained  in  §  232.5.  See  §  232.1(b).  66 
FR  4193.  FRA  made  the  definitions 
applicable  as  of  May  31,  2001.  because 
portions  of  the  final  rule  [e.g.,  subpart 
E)  became  applicable  on  that  date  and 
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there  are  definitions  in  §  232.5 
pertaining  to  those  portions  of  the  new 
rule.  Although  §  232.1(b)  makes  the 
definitions  contained  in  §  232.5 
applicable  as  of  May  31.  2001.  it  was 
clearly  FRA's  intent  to  apply  the 
definitions  contained  in  this  section 
only  to  the  requirements  contained  in 
the  text  of  the  new  final  rule  and  not  to 
the  requirements  contained  in  part  232 
as  it  existed  prior  to  May  31.  2001.  This 
intent  is  evidenced  in  the  final  rule's 
preamble  discussion  related  to  the 
definitions  in  which  FRA  states:  "FRA 
intends  these  definitions  to  clarify  the 
meaning  of  important  terms  as  they  are 
used  in  the  text  of  the  final  rule."  See 
66  FR  4146.  Fiuthermore.  FRA  intended 
for  specific  definitions  to  become 
applicable  only  to  those  substantive 
portions  of  the  new  final  rule  that  are 
applicable  to  the  industry.  This  intent  is 
evidenced  by  FRA's  explicit  statement 
that  it  would  not  require  a  "qualified 
person."  as  defined  in  §  232.5  of  the 
final  rule,  to  perform  the  required  tasks 
under  subpart  D.  which  became 
applicable  on  August  1,  2001,  until 
April  1,  2004  when  the  training 
requirements  become  applicable.  See  66 
FR  4145. 

FRA  believes  that  any  attempt  to 
apply  the  definitions  contained  in 
§  232.5  of  the  final  rule  to  provisions 
contained  in  part  232  as  it  existed  prior 
to  May  31,  2001.  would  be  not  only 
inconsistent  with  FRA's  intent  when 
drafting  the  final  rule  but  would  create 
serious  Administrative  Procedure  Act 
(APA)  implications.  Acceptance  of  such 
an  argument  would  result  in  various 
definitional  provisions  of  the  final  rule 
becoming  applicable  prior  to  the  dates 
specifically  established  in  §  232.1(b)  of 
the  final  rule  for  applicability  of  the 
relevant  substantive  provisions.  In 
effect,  this  would  accelerate  the 
applicability  of  those  substantive 
provisions,  imposing  significant 
unintended  regulatory  burdens  without 
proper  notice.  Furthermore,  the 
preceding  discussion  establishes  clear 
evidence  of  FRA's  intent  not  to  apply 
the  definitions  contained  in  the  final 
rule  to  the  provisions  of  part  232.  as  it 
existed  prior  to  May  31,  2001.  In 
contrast,  there  is  absolutely  no  language 
or  inference  in  the  final  rule's  preamble 
or  rule  text  to  indicate  that  FRA 
intended  to  apply  the  definitions 
contained  in  §  232.5  of  the  final  rule  to 
any  provision  contained  in  part  232  as 
it  existed  prior  to  May  31,  2001. 
Consequently,  any  attempt  to 
specifically  apply  the  definitions 
contained  in  the  final  rule  to  provisions 
contained  in  part  232  as  it  existed  prior 
to  May  31.  2001.  would  likely  result  in 


violation  the  APA  for  failing  to  provide 
proper  notice  and  opportunity  for 
comment  prior  to  such  action. 

FRA  is  modifying  the  final  rule 
definition  of  "effective  brake"  in 
response  to  a  concern  raised  by  the  AAR 
in  its  petition.  AAR  objected  to  the 
terminology  used  in  defining  what 
constitutes  an  "effective  brake." 
Specifically.  AAR  noted  that  the  phrase 
"a  brake  that  is  capable  of  producing  its 
required  designed  retarding  force" 
creates  an  unquantifiable  and 
unidentifiable  standard.  AAR 
recommends  that  this  portion  of  the 
definition  be  eliminated  and  that  FRA 
should  limit  the  definition  to  piston 
travel  limits. 

The  terminology  to  which  AAR 
objects  was  specifically  added  into  the 
final  rule  in  response  to  concerns  raised 
by  the  BRC  in  response  to  the  NPRM 
regarding  the  definitions  of  "bind"  and 
"foul"  proposed  in  that  document.  See 
66  FR  4146.  In  the  preamble  to  the  final 
rule,  FRA  explained  that  the  language 
being  added  to  the  definition  of 
"effective  brake,"  regarding  the  ability 
of  the  brake  to  produce  its  designed 
retarding  force,  was  an  attempt  to  clarify 
the  definition  to  address  conditions  that 
would  render  the  brake  ineffective  yet 
would  not  be  considered  a  condition 
causing  the  brake  system  to  bind  or  foul 
as  defined  in  the  final  rule.  See  66  FR 
4146.  Rather  than  change  the  definitions 
of  "bind"  or  "foul,"  FRA  believed  that 
additional  language  could  be  added  to 
the  definition  of  "effective  brake"  to 
cover  those  ujiique  circumstances 
where,  even  though  a  condition  may  not 
cause  a  brake  to  "bind"  or  "foul."  the 
condition  would  cause  the  brake  not  to 
operate  properly  and.  thus,  affect  the 
retarding  force  applied  by  the  brakes. 
FRA  continues  to  believe  that  the 
language  added  to  the  definition  of 
"effective  brake"  accomplishes  this  task. 
While  FRA  agrees  that  the  language 
creates  a  standard  that  is  somewhat 
difficult  to  apply  in  the  field  with  great 
precision,  FRA  believes  that  the 
language  is  necessary  to  cover  brake 
system  or  component  problems  that 
affect  the  proper  operation  of  the  brakes 
on  a  car  but  are  not  otherwise 
specifically  identified  by  the  regulation. 
The  language  is  adequately  precise  for 
this  purpose  because  an  observer  can 
tell  whether  the  brake  is  applied  in  a 
way  likely  to  exert  substantially  the 
braking  force  for  which  it  was  designed. 
Effectively,  this  is  a  "catch-all" 
performance  standard  designed  to  reach 
any  problem  not  specifically  called  out 
in  the  rule  that  would  prevent  a  brake 
from  working  properly. 

However,  FRA  is  modifying  the 
definition  of  "effective  brake"  in  order 


to  further  clarify  the  term  and  avoid 
misapplication  of  FRA's  intent.  FRA  is 
inserting  the  word  "nominally"  prior  to 
the  phrase  "designed  retarding  force"  in 
order  to  provide  an  allowance  for  any 
degradation  in  a  brake  system's 
designed  retarding  force  that  resultsrdue 
to  normal  wear  and  age.  FRA's  intent 
was  not  to  consider  retarding  force 
reductions  that  occur  due  to  normal  use 
of  a  brake  system  or  component.  The 
definition  is  intended  to  capture  those 
readily  identifiable  brake  system 
problems  that  are  not  specifically 
addressed  by  other  definitions 
contained  in  the  final  rule  that  result  in 
a  brake  system  or  brake  component  not 
producing  the  retarding  forqe  it  is 
designed  to  provide. 

FRA  is  also  modifying  the  definition 
of  "solid  block  of  cars"  contained  in 
§  232.5  of  the  final  rule.  FRA  is     • 
modifying  this  definition  in  order  to 
make  it  consistent  with  FRA's  intent 
when  issuing  the  final  rule.  Based  on 
concerns  raised  by  AAR  regarding  the 
inspection  of  solid  blocks  of  car  when 
added  to  a  train,  FRA  realized  that  the 
final  rule's  definition  of  the  term  "solid 
block  of  cars"  creates  confusion  and 
could  potentially  result  in  a 
misapplication  of  the  final  rule's 
inspection  requirements.  FRA  agrees 
with  the  concerns  raised  by  AAR  in  its 
petition  that  a  strict  reading  of  the 
definition  may  have  resulted  in  entire 
trains  being  required  to  receive  a  Class 
I  brake  test  when  certain  types  of  solid 
blocks  of  cars  are  added.  FRA's  intent 
was  to  permit  the  addition  of  a  single 
solid  block  of  cars  without  requiring  the 
entire  train  to  be  inspected  and  focus 
the  inspection  requirements  on  the  solid 
block  of  cars  being  added  based  on  the 
composition  of  the  solid  block  of  cars. 
See  66  FR  4148.  4168. 

Therefore,  the  definition  of  "solid 
block  of  cars"  is  being  modified  by 
removing  the  word  "consecutively" 
from  the  definition.  This  removes  the 
potential  misapplication  of  the 
definition  to  only  blocks  of  cars  that 
have  remained  consecutively  coupled 
together  since  being  removed  frt)m  their 
previous  train.  FRA  intends  to  make 
clear  that  any  block  of  cars  which  is 
coupled  together  and  added  as  a  single 
unit  to  a  train  should  be  considered  a 
"solid  block  of  cars."  The  inspection 
requirements  that  attach  to  that  solid 
block  of  cars  will  depend  on  the 
composition  of  the  solid  block  of  cars. 
To  further  clarify  the  attendant 
inspection  requirements,  FRA  is  also 
modifying  the  inspection  requirements 
contained  in  subpart  C  of  the  final  rule 
to  directly  address  the  inspection  of  a 
solid  block  of  cars  when  added  to  a 
train.  These  modifications  are  being 
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made  to  clarify  FRA's  intent  to  impose 
inspection  requirements  on  the  specific 
solid  block  of  cars  when  added  to  a  train 
based  on  the  solid  block  of  cars'  make- 
up rather  than  imposing  inspection 
requirements  on  the  entire  train.  See  66 
FR  4148.  4168.  It  should  be  noted  that 
FRA  intends  for  only  a  single  solid 
block  of  cars  to  be  added  at  any  one 
location  without  imposing  an  inspection 
requirement  on  the  entire  train.  See  66 
FR  4168.  The  modifications  being  made 
to  subpart  C  of  the  final  rule  are 
discussed  in  detail  in  the  section-by- 
section  analysis  of  those  provisions 
contained  below. 

In  its  petition.  BLE  contends  that  FRA 
uses  the  term  "secondary  brake  system" 
in  the  final  rule  text,  §  232.15(d).  but 
provides  no  definition  of  the  term  in 
this  section.  FRA  notes  that  §  232.5  does 
contain  a  definition  of  "secondary 
brake."  See  66  FR  4194.  Although  FRA 
did  not  include  a  discussion  of  the 
definition  in  the  preamble  to  either  the 
NPRM  or  the  final  rule,  the  definition  is 
identical  to  the  definition  of  the  same 
term  used  in  the  Passenger  Equipment 
Safety  Standards  contained  in  part  238. 
See  49  CFR  238.5.  64  FR  25661  (May  12. 
1999).  FRA  believes  that  the  preamble 
discussion  of  the  term  in  the  final  rule 
to  part  238  is  equally  applicable  to  this 
final  rule.  See  64  FR  25577. 

BLE's  petition  also  seeks  clarification 
of  the  final  rule's  definition  of  "rebuilt 
equipment."  and  suggests  that  FRA 
publish  the  threshold  amount  for 
determining  what  constitutes  a  capital 
expense  each  time  it  changes  and 
identify  the  basis  used  to  determine  the 
figure.  FRA's  definition  of  "rebuilt 
equipment"  incorporates  the  Surface 
Transportation  Board's  (STB) 
accoimting  standards,  contained  in  49 
CFR  part  1201,  subpart  A.  Instruction  2- 
12,  in  determining  the  capital  expense 
threshold.  See  66  FR  4195.  The  STB 
accounting  standards  are  adapted  from 
generally  accepted  accounting 
principles.  Under  the  STB  accounting 
standimis  a  capital  expense  is 
determined  by  the  railroad  according  to 
generally  accepted  accounting 
principles.  Two  provisions  govern  the 
railroad's  determinations.  First,  if  the 
expense  incurred  substantially  extends 
the  useful  life  of  the  equipment  beyond 
the  estimated  service  life,  the  equipment 
is  classified  as  rebuilt.  Secondly,  if  the 
expense  substantially  increases  the 
utility  of  the  equipment  by  making  the 
equipment  more  useful,  efficient, 
durable,  or  have  greater  capacity,  the 
equipment  is  classified  as  rebuilt.  Thus, 
the  determination  of  what  constitutes  a 
capital  expense  is  an  accounting 
function  performed  by  the  railroad    - 
based  on  the  above  guiding  principles. 


Therefore,  there  is  no  fixed  threshold 
amount  or  standard  that  can  be 
quantified  or  published  by  FRA  as  the 
determination  is  made  on  a  case-by-case 
basis.  Consequently.  FRA  denies  BLE's 
request  to  quantify  and  publish  a 
threshold  figure  for  determining  what 
constitutes  a  capital  expense. 

Section  232. 1 5    Movement  of  Defective 
Equipment 

Paragraph  (b)(1)  of  this  section  is 
being  amended  in  response  to  AAR's 
petition  for  reconsideration  regarding 
the  tagging  of  defective  locomotives 
under  this  part.  AAR  contends  that  it  is 
unnecessary  to  tag  the  outside  of  a 
locomotive  found  to  be  defective 
piusuant  to  the  provisions  of  the  final 
rule.  AAR  asserts  that  placing  the  defect 
tag  in  the  cab  of  the  locomotive  is 
sufficient  and  would  be  consistent  with 
the  tagging  requirements  contained  in 
part  229.  AAR  maintains  that  this 
method  of  tagging  defective  locomotives 
has  proven  effective  and  that  there  is  no 
safety  rationale  for  departing  fi-om  this 
longstanding  practice. 

FRA  agrees  with  the  position  of  AAR. 
When  including  the  tagging 
requirements  related  to  the  movement  of 
defective  equipment.  FRA  intended  the 
requirements  to  be  similar  to  those 
contained  in  part  215  related  the 
movement  of  equipment  not  in 
compliance  with  the  Freight  Car  Safety 
Standards  and  to  be  generally  consistent 
with  how  most  railroads  ciurently 
handle  equipment  found  with  defective 
brakes.  See  66  FR  4151.  As  the 
requirements  contained  in  Part  215  do 
not  address  locomotives  and  because 
most  railroad  place  defect  tags  in  the 
cab  of  a  locomotive  rather  than  the 
outside  of  the  locomotives,  it  is 
consistent  with  FRA's  original  intent  to 
permit  defect  tags  on  locomotives  to  be 
displayed  in  the  cab  of  a  locomotive. 
FRA  agrees  that  the  placing  of  such  tags 
has  worked  well  for  a  number  of  years 
in  the  context  of  tagging  defective 
locomotives  under  part  229. 
Consequently.  FRA  is  amending 
.  paragraph  (b)(1)  of  this  section  to  clarify 
that  the  required  defect  tags  may  be 
displayed  in  the  cab  of  a  locomotive 
rather  than  on  opposing  sides  as 
required  by  a  strict  reading  of  the  final 
rule. 

In  its  petition,  the  AAR  also  objects  to 
the  requirement  contained  in  paragraph 
(b)(5)  of  this  section  that  FRA  approve 
any  automated  tracking  system  designed 
to  be  used  in  lieu  of  physically  tagging 
defective  equipment.  See  66  FR  4197. 
AAR  contends  that  the  requirement  for 
FRA's  approval  of  any  automated 
tracking  systems  is  inconsistent  with 
both  the  Government  Paperwork 


Elimination  Act  (GPEA)  and  the 
guidance  issued  by  the  Office  of 
Management  and  Budget  (OMB) 
regarding  the  implementation  of  GPEA. 
See  Public  Uw  105-277  (October  21. 
1998)  and  OMB  Memorandum  M-00-10 
(April  25,  2000).  AAR  claims  that 
paragraph  {b)(5)  should  be  eliminated  as 
it  demonstrates  that  FRA  is  disfavoring 
electronic  recordkeeping  by  requiring  a 
special  approval  procedure  for 
electronic  recordkeeping  when  none  is 
required  for  paper  records. 

FRA  strongly  disagrees  with  AAR's 
interpretation  of  GPEA  and  the  OMB 
guidance  related  to  the  implementation 
of  GPEA.  Section  232.15(b)(1)  and  (b)(5) 
of  the  final  rule  requires  that  any 
automated  tracking  system  used  in  lieu 
of  directly  tagging  equipment  be 
approved  by  FRA  and  diat  such  a 
system  must  be  capable  of  being 
reviewed  by  and  monitored  by  FRA  at 
any  time  to  ensiu-e  the  integrity  of  the 
system.  See  66  FR  4197.  The  preamble 
to  the  final  rule  makes  clear  that  FRA's 
approval  is  necessary  because  an 
adequate  automated  system  for  tracking 
defective  equipment  does  not  currently 
exist  on  most  railroads  and  FRA  does 
not  believe  it  is  prudent,  fi-om  a  safety 
perspective,  to  allow  implementation  of 
a  tracking  system  which  FRA  would  not 
have  a  prior  opportunity  to  assess  and 
thereby  ensure  the  system's 
accessibility,  seciuity.  and  accuracy.  See 
66  FR  4151.  FRA  does  not  disfavor  or 
discriminate  against  electronic  records; 
in  fact.  FRA  has  strongly  encouraged  the 
use  of  electronic  recordkeeping  for 
years.  The  final  rule  provides  railroads 
the  option  of  using  either  tags  or  an 
automated  system  to  maintain  and  track 
the  necessary  information  regarding  the 
movement  of  defective  equipment.  If 
railroads  decide  to  use  tags,  then  there 
is  no  need  for  an  automated 
recordkeeping  system  and.  therefore,  no 
need  to  obtain  FRA  approval  of  an 
automated  system.  If  railroads  elect  to 
use  some  type  of  automated  tracking 
system,  then  FRA  approval  of  the 
system  is  required.  FRA  sets  standards 
for  information  provided  to  the  agency, 
whether  on  paper  or  electronically.  In 
all  of  its  information  collections,  FRA 
spells  out  the  particular  information 
railroads  must  provide  and  maintain 
(either  on  paper  or  electronically). 

Contrary  to  the  assertions  expressed 
in  AAR's  petition,  the  requirement  for 
FRA  approval  of  an  automated  tracking 
system  does  not  violate  either  GPEA  or 
the  related  OMB  guidance.  OMB's 
guidance  related  to  the  implementation 
of  GPEA  readily  acknowledges  the  need 
for  standards  and  procedures 
concerning  the  use  of  electronic 
recordkeeping.  Part  I,  Section  1  of  that 
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guidance  describes  the  policies  agencies 
should  follow  when  implementing 
GPEA.  See  OMB  Memorandum  M-00- 
10  (April  25,  2000).  This  portion  of 
OMB's  guidance  states: 

Sections.1703  and  1705  of  GPEA  charge 
the  Office  of  Management  and  Budget  (OMB) 
with  developing  procedures  for  Executive 
agencies  to  follow  in  using  and  accepting 
electronic  documents  and  signatures, 
including  records  required  to  be  maintained 
under  Federal  programs  and  information  that 
employers  are  required  to  store  and  file  with 
Federal  agencies  about  their  employees. 

FRA  must  conform  to  OMB's  guidance 
and  implicitly  so  too  must  railroads. 
FRA  must  also  conform  to  Department 
of  Justice  guidelines  regarding  legal 
sufficiency  of  electronic  docxunents  and 
electronic  signatiues  and,  again, 
implicitly  so  too  must  railroads. 
Moreover,  OMB's  guidance  clearly 
envisions  agency  approval  of  automated 
or  electronic  recordkeeping  systems. 
Part  I,  Section  2  of  OMB's  guidance 
states: 

GPEA  recognizes  that  building  and 
deploying  electronic  systems  to  complement 
*nd  replace  paper-based  systems  should  be 
consistent  with  the  need  to  ensure  that 
investments  in  information  technology  are 
Economically  prudent  to  accomplish  the 
agency's  mission,  protect  privacy,  and  ensure 
the  security  of  the  data  *   *   *  Accordingly, 
agencies  should  develop  and  implement 
plans,  supported  by  an  assessment  of 
whether  to  use  and  accept  documents  in 
electronic  form  and  to  engage  in  electronic 
transactions. 

t*art  n.  Section  1  of  OMB's  guidance 
adds  the  following: 

The  guidance  builds  on  the  requirements 
and  scope  of  the  Paperwork  Reduction  Act  of 
1995  (PRA).  According  to  the  PRA,  agencies 
must,  "consistent  with  the  Computer 
Security  Act  of  1987  (CSA)  (40  U.S.C.  759 
note),  identify  and  afford  security  protections 
commensurate  with  the  risk  and  magnitude 
pf  the  harm  resulting  from  the  loss,  misuse, 
pr  unauthorized  access  to  or  modification  of 
information  collected  by  or  on  behalf  of  an 
agency."  44  U.S.C.  3506(g)(3)  *   *   *  As 
GPEA.  PRA,  CSA.  and  the  Privacy  Act 

cognize,  the  goal  of  information  security  is 
jto^rotect  the  integrity,  and  confidentiality  of 
Blectronic  records  *  *  * 

nsequently,  OMB's  guidance  clearly 
tends  for  agencies  to  consider  the 
security,  accessibility,  and  accuracy  of 
any  electronic  or  automated 
recordkeeping  system  prior  to 
permitting  such  a  system  to  be  used  in 
lieu  of  traditional  paperwork.  The 
preamble  to  the  final  rule  makes  clear 
that  the  intent  of  FRA's  review  and 
approval  of  any  implemented  automated 
tracking  system  is  to  ensure  the  system's 
accessibility,  reliability,  seciuity,  and 
accuracy.  See  66  FR  4151.  This  type  of 
ireview  and  approval  was  clearly 


contemplated  by  both  the  GPEA  and 
OMB's  implementing  guidance.  FRA 
approval  of  the  automated  tracking 
system  serves  to  protect  both  the 
agency's  interests  and  the  interests  of 
the  railroad  industry  by  ensuring  that- 
the  automated  tracking  system  will 
safely  and  properly  perform  all  the 
functions  of  a  traditional  paper-based 
tagging  system. 

FRA  stresses  that  it  is  neither 
suspicious  of  nor  hostile  to  the  use  of 
electronic  recordkeeping  by  railroads, 
and  attributes  no  bad  motives  to 
railroads  when  requiring  prior  agency 
approval  of  an  automated  tracking 
system  related  to  the  movement  and 
handling  of  defective  equipment.  It 
should  also  be  noted  that  FRA 
envisioned  the  same  type  of  automated 
tracking  system  that  AAR  alludes  to  in 
its  petition  for  reconsideration,  namely 
a  combination  of  an  industry-wide 
tracking  program  and  individual 
railroad  programs.  Since  AAR  states 
there  are  no  current  plans  for  such  a 
system,  FRA  may  have  been  a  bit 
premature  in  discussing  such  a  system 
in  the  preamble  to  the  final  rule. 
However.  FRA  continues  to  believe  its 
concerns  regarding  the  use  of  an 
automated  tracking  system  are 
reasonable,  are  consistent  with  the 
GPEA  and  OMB  implementation 
guidance,  and  will  need  to  be  addressed 
whenever  railroads  seek  agency 
approval  of  automated  tracking  or 
electronic  recordkeeping  systems. 

Paragraph  (g)  of  this  section  is  being 
amended  in  response  to  AAR's  petition 
asserting  that  there  is  no  rational  basis 
for  FRA  to  require  that  a  railroad  and  its 
employee  representatives  must  submit  a 
joint  proposal  listing  the  locations 
where  brake  system  repairs  will  be 
conducted  in  order  for  FRA  to  consider 
any  such  proposal.  Pareigraph  (g)  was 
intended  to  provide  railroads  with  a 
method  by  which  they  could  designate 
locations  where  various  brake  system 
repairs  will  be  conducted.  The  final  rule 
requirement  was  written  to  make  clear 
that  FRA  would  not  consider  a  proposal 
containing  a  plan  which  designates 
locations  where  brake  system  repairs 
will  be  conducted  imless  a  railroad  and 
the  representatives  of  its  employees 
submit  the  proposal  jointly.  See  66  FR 
4153.  4197-98.  AAR  states  that  it  does 
not  object  to  FRA  review  and  approval 
of  any  submitted  listing  but  believes 
that  it  would  be  extremely  difficult  for 
a  railroad  and  its  employees  to  reach 
agreement  on  the  locations  that  should 
be  included  on  any  such  list.  AAR  also 
states  that  railroads  would  prefer  to 
have  a  known  listing  of  locations  that 
will  make  brake  system  repairs  in  order 


to  avoid  any  confusion  among  the 
various  parties. 

FRA  agrees  with  the  recorrunendation 
made  by  AAR  in  its  petition  that  FRA 
should  not  be  foreclosed  fi-om 
considering  a  list  of  locations  where 
brake  system  repairs  will  be  effectuated 
simply  because  a  railroad  and  its 
employees  cannot  agree  on  the  content 
of  such  a  listing.  FRA  agrees  that  a 
listing  of  locations  where  brake  system 
repairs  will  be  conducted  would 
improve  FRA's  enforcement  activities  as 
well  as  ensuring  that  prompt  and  safe 
repairs  are  made  to  defective 
equipment.  However.  FRA  continues  to 
believe  that  a  railroad's  employees  and 
other  interested  parties  must  be 
provided  an  opportunity  to  review  and 
comment  on  any  proposed  listing  of 
locations  that  will  be  considered 
capable  of  making  brake  system  repairs 
prior  to  FRA's  approval  of  such  a  listing. 
Therefore.  FRA  is  amending  paragraph 
(g)  of  this  section  to  require  that 
proposals  regarding  the  designation  of 
locations  where  brake  system  repairs 
will  be  performed  must  be  submitted 
pursuant  to  the  special  approval 
procediwes  contained  in  §  232.17  of  the 
final  rule.  This  paragraph  makes  clear 
that  such  proposals  would  have  to  be 
consistent  with  the  guidelines  contained 
in  paragraph  (f)  of  this  section  and  that 
such  plans  would  have  to  be  approved 
by  FRA  pursuant  to  the  procediues 
contained  §  232.17  prior  to  being 
implemented.  FRA  believes  that  the 
special  approval  procedures  contained 
in  §  232.17  ensiue  that  a  railroad's 
employees  and  other  interested  parties 
are  provided  an  opportunity  to  review 
and  comment  on  any  proposed  listing 
prior  to  FRA  determining  whether  or 
not  to  approve  the  proposal.  FRA 
believes  this  approach  is  consistent  with 
the  intent  of  the  final  rule  and  ensures 
that  FRA  will  be  informed  as  to  any 
objections  that  may  be  raised  by  a 
railroad's  employees  or  their 
representatives  on  any  submitted  listing. 
It  should  be  noted  that  conforming 
changes  are  being  made  to  the  special 
approval  procedures  contained  in 
§  232.17  to  include  language  addressing 
the  submission  of  these  types  of 
proposals. 

Section  232. 1 7    Special  Approval 
Procedure 

As  just  discussed,  the  procedures 
contained  this  section  are  being 
modified  to  incorporate  language 
regarding  the  special  approval  of  plans 
designating  locations  where  brake 
system  repairs  will  be  conducted 
pursuant  to  §  232.15(g).  The 
modifications  being  made  are  merely 
intended  to  clarify  that  the  procediu«s 
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detailed  in  this  section  apply  to  the 
review  and  approval  of  listings 
submitted  pursuant  to  §  232.15(g). 
Consequently,  the  provisions  contained 
in  paragraphs  (a),  (b),  (d),  and  (g)  of  this 
section  have  been  amended  to  include 
a  reference  to  §  232.15(g). 

In  its  petition.  BLE  recommends  that 
the  30-day  comment  period  provided  for 
in  paragraph  (f)  of  the  specijd  approval 
procedures  be  extended  to  at  least  45 
days.  Other  than  the  recommendation. 
BLE  provides  no  discussion  or  rationale 
for  seeking  em  extension  of  the  comment 
period.  FRA  continues  to  believe  that  it 
is  not  necessary  to  further  lengthen  the 
comment  period  provided  in  the  final 
rule.  FRA  thinks  that  the  procedures 
provide  an  adequate  opportunity  for 
interested  parties  to  comment. 
Furthermore,  if  the  procedures  for  these 
special  approvals  are  made  overly 
burdensome,  then  the  speed  intended  to 
be  gained  through  the  process  would  be 
lost.  Moreover,  paragraph  (b)(4)  of  the 
procedures  requires  that  any  party 
seeking  a  special  approval  must  serve  a 
copy  of  its  petition  on  designated 
representatives  of  its  employees  at  the 
time  the  party  submits  the  petition  to 
FRA.  See  66  FR  4198.  Thus,  the 
representatives  of  a  railroad's  employees 
would  be  served  a  copy  of  any  petition 
submitted  pursuant  to  the  special 
approval  process  well  before  the 
petition  is  actually  published  in  the 
Federal  Register  under  paragraph  (e)  of 
this  section.  Therefore,  the 
representatives  of  the  petitioning 
railroad's  employees  would  likely  have 
more  than  the  provided  30  days  to 
review  any  petition  directly  affecting 
employees  they  represent.  In  addition,  it 
would  serve  the  petitioning  party's 
interest  to  ensure  that  all  known 
interested  parties  are  provided  detailed 
information  on  any  submitted  process  to 
ensure  timely  and  complete 
consideration  of  any  submitted  petition. 
Consequently,  based  on  the  above 
disciission.  FRA  is  denying  BLE's 
request  to  extend  the  special-approval 
comment  period  to  45  days. 

Subpart  B — General  Requirements 

Section  232. 1 03    General  Requirements 
for  AU  Train  Brake  Systems 

Paragraph  (n)  of  this  section  is  being 
modified  in  response  to  concerns  raised 
in  both  AAR's  and  BLE's  petitions 
regarding  the  final  rule  requirements 
related  to  the  securement  of  unattended 
equipment.  AAR  recommends  that  the 
provision  contained  in  paragraph  (n)(2) 
of  this  section,  requiring  the  initiation  of 
an  emergency  application  of  the  air 
brakes  prior  to  leaving  equipment 
unattended,  be  deleted.  AAR  contends 


that  the  requirement  to  initiate  an 
emergency  application  of  the  brakes 
might  result  in  train  crews  disregarding 
the  requirement  to  ensure  that  a 
sufGcient  number  of  hand  brakes  are  set 
to  hold  the  equipment.  AAR  also  asserts 
that  if  an  emergency  application  is 
required,  then  equipment  will  have  to 
be  retested  if  off  air  for  more  than  four 
hours. 

While  FRA  does  not  fully  agree  with 
the  concerns  raised  by  AAR  in  its 
petition.  FRA  is  amending  paragraph 
(n)(2)  to  clarify  the  application  of  the 
requirement  and  to  lessen  the  burdens 
imposed  by  requiring  the  initiation  of  an 
emergency  brake  application.  The  intent 
of  the  final  rule  provision  was  to 
address  the  dangerous  practice  known 
as  "bottling  the  air"  in  a  standing  cut  of 
cars,  an  issue  related  to  improperly 
secured  rail  equipment.  See  66  FR 
4156-57.  The  practice  of  "bottling  the 
air"  occiu«  when  a  train  crew  sets  out 
cars  from  a  train  with  the  air  brakes 
applied  and  the  angle  cocks  on  both 
ends  of  the  train  closed,  thus  trapping 
the  existing  compressed  air  and 
conserving  the  brake  pipe  pressure  in 
the  cut  of  cars  the  crew  intends  to  leave 
behind.  The  preamble  to  the  final  rule 
provides  a  detailed  discussion  of  the 
hazards  associated  with  this  practice 
which  has  the  potential  of  causing,  first, 
an  imintentional  release  of  the  brakes  on 
these  cars  and,  ultimately,  a  runaway. 
See  66  FR  4156-57.  This  issue  was  the 
focus  of  a  National  Transportation 
Safety  Board  (NTSB)  recommendation 
issued  in  1998  and  discussed  in  detail 
in  the  preamble  to  the  final  rule.  See 
NTSB  Recommendation  R-9ft-17,  66  FR 
4157.  Although  FRA  continues  to 
believe  this  practice  needs  to  be 
addressed,  FRA  believes  that  the  final 
rule  requirement  to  conduct  an 
emergency  application  of  the  brakes 
when  leaving  equipment  unattended  is 
overly  stringent  and  would  likely  result 
in  unintended  delays  when  recharging 
equipment.  FRA  also  realizes  that  the 
application  of  the  final  rule  requirement 
needs  to  be  clarified  to  avoid  any 
misinterpretation  of  the  requirement 
and  to  remain  consistent  with  the 
existing  and  long-standing  operating 
procedures  of  many  railroads  when 
leaving  equipment  unattended. 

FRA  is  modifying  paragraph  (n)(2)  to 
require  that  the  brake  pipe  on 
equipment  being  left  unattended  be 
depleted  to  zero  at  a  rate  that  is  no  less 
than  a  service  rate  reduction.  This 
approach  is  more  consistent  with  the 
current  operating  rules  of  many 
railroads.  Furthermore,  permitting  the 
brake  pipe  to  be  depleted  at  a  service 
rate  reduction  serves  all  the  pvirposes  of 
making  an  emergency  application  of  the 


brakes  (i.e. .  prevents  the  bottling  of  air 
in  the  brake  system)  but  does  not  result 
in  the  emergency  reservoir  being 
depleted  of  air.  This  change  will  reduce 
the  amount  of  time  necessary  to 
recharge  the  brake  system  on  equipment 
left  unattended  and,  thus,  prevent  any 
unnecessary  train  delay.  It  should  be 
noted  that  Uiis  modification  does  not 
prohibit  a  railroad  from  requiring  the 
initiation  of  an  emergency  brake 
application  on  equipment  that  is  left 
unattended,  but  merely  provides  the 
option  of  depleting  the  brake  pipe  to 
zero  by  a  different  means. 

FRA  is  also  modifying  paragraph 
(n)(2)  to  clarify  that  the  requirement 
only  applies  to  freight  and  other  non- 
powered  cars  when  detached  bom  a 
source  of  compressed  air.  FRA  realizes 
that  the  language  of  the  final  rule  could 
be  interpreted  to  apply  to  any 
equipment  left  unattended.  FRA's  intent 
was  to  end  the  practice  of  "bottling  of 
air"  on  freight  equipment  that  was 
discoiuiected  bom  a  source  of 
compressed  air.  See  63  FR  48331-32,  66 
FR  4156-57.  FRA  did  not  intend  to  stop 
the  long-standing  industry  practice  of 
leaving  equipment  connected  to  a 
source  of  compressed  air  either  while  en 
route  or  after  the  testing  of  equipment. 
Furthermore,  this  approach  is  consistent 
*with  NTSB's  recommendation,  which 
suggested  that  the  brake  pipe  be 
depleted  to  zero  on  standing  equipment 
that  is  detached  bom  a  locomotive.  See 
NTSB  Recommendation  R-98-17,  66  FR 
4157.  The  requirement  to  set  a  sufficient 
number  of  hand  brakes  to  hold 
unattended  equipment  contained  in 
paragraph  (n)(l)  of  this  section  is 
intended  to  address  the  securement  of 
equipment  left  connected  to  a  source  of 
compressed  air. 

It  should  be  noted  that  AAR's  concern 
regarding  the  need  to  retest  unattended 
equipment  that  is  left  off-air  for  more 
than  four  hours  is  somewhat  misplaced 
in  the  context  of  the  clarified 
requirements  contained  in  this  section. 
Pursuant  to  the  final  rule's  definition  of 
"off-air,"  any  equipment  not  connected 
to  a  continuous  source  of  compressed 
air  of  at  least  60  pounds  per  square  inch 
(psi)  is  considered  "off-air."  See  66  FR 
4194.  Consequently,  any  time  a  source 
of  compressed  air  of  at  least  60  psi  is 
removed  from  a  block  of  cars,  that  block 
of  cars  is  considered  to  be  "off-air" 
regardless  of  whether  air  has  been 
bottled  in  the  system  and,  thus,  the  type 
of  brake  application  made  when  the  cars 
are  left  unattended  is  irrelevant. 

Paragraph  (n)(3)  of  the  final  rule  is 
also  being  amended  in  response  to  a 
concern  raised  by  the  AAR  in  its 
petition  requesting  clarification  of 
FRA's  intent  to  apply  the  requirements 
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Contained  in  this  paragraph  regarding 
the  securement  of  unattended 
locomotives  and  locomotive  consists  to 
distributed  power  locomotive  units. 
AAR  contends  that  the  language  of  the 
provision  is  confusing  and  could  be 
read  to  apply  to  distributed  power  units 
in  a  train.  The  preamble  to  the  final  rule 
makes  clear  that  it  was  not  FRA's  intent 
to  apply  the  securement  requirements 
related  to  locomotives  to  distributed 
power  locomotives.  See  66  FR  4157. 
Consequently,  FRA  is  modifying  the 
introductory  language  of  paragraph 
(n)(3)  to  specifically  clarify  that  the 
provisions  contained  in  this  paragraph 
do  not  apply  to  distributed  power 
locomotives. 

Paragraph  (n)(3)  of  this  section  is  also 
being  amended  in  response  to  concerns 
raised  in  BLE's  petition  regarding  the 
seciu«ment  of  locomotives  not  equipped 
With  a  hand  brake.  BLE  notes  that 
although  the  final  rule  contains  specific 
requirements  for  setting  hand  brakes  on 
imattended  locomotives,  the  final  rule  is 
silent  on  securing  locomotives  not  so 
equipped.  Although  FRA  believes  that 
virtually  all  railroads  have  procedures 
in  place  for  securing  locomotives  that 
are  not  equipped  with  hand  brakes.  FRA 
agrees  that  the  final  rule  does  not 
specifically  address  the  securement  of 
such  locomotives.  However,  FRA 
believes  that  the  requirements  of 
paragraph  (n)  implicitly  require  a 
railroad  to  adopt  procedures  for 
securing  locomotives  that  are  not 
equippwl  with  hand  brakes.  Paragraph 
(n)(4)  of  the  final  rule  requires  that 
procedures  be  adopted  and  complied 
with  to  verify  that  the  handbrakes 
sufficiently  hold  an  unattended 
locomotive  consist.  Thus,  the 
requirement  implicitly  requires  that 
procedures  be  in  place  to  address 
situations  where  the  hand  brakes  are  not 
sufficient  to  hold  the  locomotives,  such 
as  when  the  locomotives  are  not 
equipped  with  a  hand  brake.  See  66  FR 
4199.  Therefore,  in  order  to  clarify  this 
intent,  FRA  is  adding  a  paragraph 
(n)(3){iv)  which  specifically  requires 
railroads  to  adopt  and  comply  with 
procediues  for  securing  unattended 
locomotives  not  equipped  with  hand 
brakes.  As  noted  above,  FRA  believes 
this  modification  is  merely  a  further 
clarification  of  the  requirement 
contained  in  paragraph  (n)(4)  of  this 
section  and  does  not  impose  any 
additional  burden  on  the  industry. 

Paragraph  (o)  of  this  section  of  the 
final  rule  is  being  amended  in  response 
to  a  concern  raised  in  NYAB's  petition 
regarding  the  required  air  pressure  for 
the  self-lapping  portion  for  the 
independent  air  brake  on  bright 
locomotives.  NYAB  contends  that  all  of 


the  locomotive  brake  systems  it  supplies 
to  Class  I  railroads  have  the  self-lapping 
portion  for  the  independent  brake  preset 
to  45  psi,  and  NYAB  recommends  that 
a  pressure  of  30  to  50  psi  for  this  valve 
should  be  the  required  setting.  NYAB 
notes  that  this  was  the  pressure 
previously  provided  for  in  part  232 
prior  to  the  issuance  of  the  final  rule. 
FRA  does  not  dispute  NYAB's 
contention,  the  pressure  range  for  this 
valve  was  changed  in  the  final  rule 
based  on  conmients  received  by  the 
AAR  in  response  to  the  NPRM.  See  66 
FR  4158.  A  review  of  AAR's  comments 
on  the  NPRM  reveals  that  AAR  provided 
no  rationale  for  requesting  the  change  to 
"30  psi  or  less,"  and  FRA  believes  AAR 
may  have  erred  in  its  recommendation. 
FRA's  intent  when  issuing  the  pressure 
table  in  this  paragraph  was  to  captiue 
the  current  regulating  valve  pressures 
utilized  by  the  industry.  Consequently, 
FRA  is  modifying  the  table  of  pressures 
contained  in  this  paragraph  to  reflect 
NYAB's  suggestion  that  the  air  pressing 
for  the  self-lapping  portion  of  the 
independent  brake  on  a  locomotive  be 
30  to  50  psi.  the  pressure  required  by 
part  232  as  it  existed  prior  to  May  31, 
2001. 

Paragraph  (p)  of  this  section  is  being 
removed  in  response  to  concerns  raised 
by.  AAR  in  its  petition  and  based  upon 
FRA's  determination  that  the  paragraph 
is  unnecessary  and  duplicative. 
Paragraph  (p)  of  this  section  is  basically 
a  reiteration  of  the  language  contained 
in  §  232.11(a)  as  it  existed  prior  to  May 
31,  2001,  which  addressed  the  joint 
responsibilify  of  supervisors  and 
inspectors  to  ensure  the  proper 
condition  and  functioning  of  train  brake 
systems.  See  66  FR  4158.  Although  the 
provision  has  existed  in  part  232  for 
decades,  there  has  never  been  a  civil 
penalty  directly  associated  with  the 
provision,  and  FRA  has  never  pursued 
a  violation  under  the  provision.  In 
FRA's  view,  the  provision  merely  served 
to  inform  supervisors  that  they  were 
jointly  responsible  for  ensuring  the 
proper  condition  of  the  brake  system. 
With  the  advent  of  individual  liabilify 
in  1992,  FRA  believes  that  the  provision 
provides  notice  to  supervisors  that  they 
may  be  held  individually  liable,  from  a 
civil  penalty  perspective,  for  permitting 
or  requiring  improper  inspection 
practices  or  other  practices  not 
consistent  with  the  regulatory  and 
statutory  requirements  to  be  engaged  in 
by  employees  they  supervise.  See  the 
Rail  Safety  Enforcement  and  Review 
Act,  Public  Law  102-365  (Sept.  3, 1992). 
As  the  potential  for  individual  liabilify 
is  specifically  identified  and  discussed 
in  §  232.11  of  the  final  rule  and  the 


associated  preamble  analysis,  FRA 
believes  that  there  is  no  need  to  include 
paragraph  (p)  in  this  section.  See  66  FR 
4149-50,  4196. 

FRA  is  denying  AAR's  request  for 
reconsideration  of  the  final  rule's 
provision  contained  in  paragraph  (g)  of 
this  section  requiring  cars  equipped 
with  other  than  12-inch  stroke  brake 
cylinders  to  display  the  permissible 
brake  cylinder  piston  travel  range  on  the 
car  in  the  form  of  either  a  decal,  sticker, 
stencil,  or  on  the  car's  badge  plate.  The 
final  rule  requires  that  such  cars  be  so 
marked  by  April  1,  2004.  See  66  FR 
4199.  AAR  recommends  that  FRA 
extend  the  date  by  which  to  comply 
with  this  requirement  to  five  years.  AAR 
contends  that  a  five-year  compliance 
date  would  permit  the  required  stencil, 
sticker,  or  decal  to  be  applied  during  a 
car's  scheduled  periodic  single  car  test 
and,  thus,  reduce  the  economic  impact 
of  the  requirement.  AAR  contends  that 
an  April  1.  2004.  compliance  date 
would  cost  the  industry  approximately 
$6  million  more  than  estimated  by  FRA 
in  the  Regulatory  Impact  Analysis  of  the 
final  rule. 

The  merits  of  AAR's  contentions 
regarding  the  economic  impact  of  this 
requirement  were  previously  discussed 
in  detail  in  the  portion  of  the  preamble 
addressing  AAR's  economic  concerns 
related  to  the  final  rule.  In  that 
discussion,  FRA  states  that  the  time 
permitted  in  the  final  rule  is  sufficient 
for  the  railroads  to  comply  with  the 
requirement  and  does  not  impose  the 
economic  burdens  claimed  by  AAR  in 
its  petition.  On  average,  rail  cars  are  . 
placed  on  a  fixed  repair  track  or  a 
sidetrack  where  repairs  are  conducted 
approximately  once  every  one-and-one- 
half  years.  The  task  of  applying  a 
sticker,  decal,  or  stencil  takes  only  few 
minute  to  accomplish,  and  FRA  has 
allowed  numerous  ways  for  railroads  to 
comply  with  the  requirement.  As  a 
matter  of  fundamental  sound 
economics,  good  business  practice,  and 
effective  utilization  of  employee  time 
and  company  resources,  FRA  assiunes 
the  railroads  will  use  the  most  cost- 
effective  option  (i.e.,  applying  stickers 
or  decals  to  the  rail  cars  while 
performing  other  functions  rather  than 
taking  it  nut-of-service  unnecessarily) 
when  placing  piston  travel  information 
on  rail  cars.  The  most  reasonable 
approach  in  complying  with  the 
requirement  is  to  apply  the  sticker, 
stencil,  or  decal  when  an  inspection  or 
repair  is  being  conducted  on  the  rail  car. 
Furthermore.  FRA  continues  to  believe 
that  the  information  provided  by  these 
decals.  stickers,  or  stencils  is  necessary 
to  ensure  that  proper  inspections  are 
conducted  and  that  the  information 
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should  be  available  at  the  time  that  the 
final  rule  inspection  requirements 
become  applicable.  See  66  FR  4155. 
Moreover,  as  the  final  rule  indicated,  a 
large  number  of  cars  are  already 
properly  marked  with  the  necessary 
information.  See  66  FR  4155. 
Consequently,  ERA  continues  to  believe 
that  the  final  rule  provides  more  than  a 
siifficient  amount  of  time  to  comply 
with  this  requirement  without  imposing 
the  economic  hardships  alleged  by  AAR 
in  its  petition. 

Section  232.107    Air  Source 
Requirements  and  Cold  Weather 
Operations 

No  changes  are  being  made  to  the 
final  rule  requirements  contained  in  this 
section.  ERA  is  den)ring  the 
recommendation  to  require  air  dryers  on 
new  locomotives  raised  by  BLE  in  its 
petition.  BLE  again  reasserts  its  belief 
that  air  dryers  should  be  required  on  all 
new  locomotives  in  order  to  remove 
raoistiue  introduced  into  the  train  line 
by  yard  air  systems.  BLE  believes  that 
the  cost  of  reqiuring  air  dryers  on  new 
locomotives  would  be  minimal  when 
compared  to  the  problems  associated 
with  frozen  train  lines. 

The  preamble  to  the  final  rule 
provides  a  detailed  discussion  regarding 
the  use  of  air  dryers  on  both  locomotive 
and  yard  air  sources.  See  66  FR  4137- 
38.  The  preamble  to  the  final  rule  also 
notes  that  based  on  information 
gathered  throughout  the  RSAC  process, 
previous  comments  by  industry  parties, 
agency  experience,  and  after  detailed 
instrumented  testing,  FRA  determined 
that  locomotives  rarely  contribute  to 
moisture  in  the  train  line.  Consequently, 
FRA  did  not  require  that  air  dryers  be 
installed  on  new  locomotives  in  either 
the  NPRM  or  the  final  rule.  The 
preamble  to  the  NPRM  contains  a 
detailed  discussion  of  the  testing 
conducted  by  the  RSAC  Working  Group 
members  and  recommendations 
regarding  air  dryers.  See  63  FR  48317- 
19.  FRA  continues  to  believe  that 
simply  requiring  air  dryers  on 
locomotives  or  yard  air  sources  does  not 
solve  the  problem  of  introducing 
moisture  into  train  lines  and  that  such 
devices  do  not  provide  a  suitable  or  cost 
effective  solution  to  the  problem  in 
freight  service. 

FkA  is  also  denying  BLE's 
recommendation  that  FRA  publish  a  list 
of  chemicals  that  could  be  used  in  train 
lines  consistent  with  the  prohibition 
contained  in  paragraph  (c)  of  this 
section.  Paragraph  (c)  prohibits  the 
introduction  of  chemicals  which  are 
known  to  degrade  or  harm  brake  system 
components  into  a  train  air  brake 
system.  FRA's  primary  focus  when 


issuing  the  final  rule  was  to  eliminate 
the  use  of  alcohol  and  other  similar 
substances  in  train  air  brake  systems  as 
these  substances  are  widely  known  to 
degrade  brake  system  components.  See 
66  FR  4138,  4160-61.  FRA  does  not 
possess  either  the  personnel  or  financial 
resources  to  assess  every  chemical 
currently  on  the  market  to  determine  the 
detrimental  effects  it  may  have  on  brake 
system  components.  FRA  believes  its 
resources  would  be  better  spent 
monitoring  the  development  and  use  of 
new  products  as  they  gain  acceptance  in 
the  industry.  Moreover,  as  one  of  the 
major  purposes  of  the  final  rule  is  to 
encourage  the  development  and  use  of 
new  technologies,  FRA  believes  that  any 
attempt  to  develop  a  listing  of  approved 
chemicals  without  conducting  complete 
and  thorough  analysis  could  potentially 
stifle  innovation  and  research  into  "safe 
and  useful  products. 

Section  232. 1 09    Dynamic  Brake 
Requirements 

Paragraph  (a)  of  this  section  is  being 
modified  in  response  to  concerns  raised 
by  AAR  in  its  petition.  AAR  raised  a 
concern  regarding  this  paragraph's 
inclusion  of  the  term  "point  of  origin" 
as  one  of  the  locations  where  a 
locomotive  engineer  is  to  be  informed  of 
the  operational  status  of  the  dynamic 
brakes  on  the  locomotives  in  the  train. 
AAR  notes  that  the  final  rule  contains 
no  definition  of  the  term  "point  of 
origin"  and  recommends  that  the 
language  be  removed.  FRA  agrees  with 
the  concern  raised  by  AAR.  The  term 
"point  of  origin"  was  originally 
contained  in  the  definitions  included  in 
the  NPRM.  See  63  FR  48356.  However, 
when  issuing  the  final  rule  FRA  said  it 
intended  to  remove  the  term  from  the 
rule  wherever  it  appeared  because  the 
proposed  definition  of  the  term  was 
duplicative  of  the  term  "initial 
terminal"  and  merely  created  potential 
misunderstandings.  See  66  FR  4167. 
FRA  also  noted  that  the  problems 
intended  to  be  addressed  by  the  use  of 
the  term  "point  of  origin"  were 
sufficiently  addressed  by  the  various 
inspections  required  in  this  final  rule 
when  cars  are  added  to  a  train.  See  66 
FR  4167.  Therefore,  FRA  clearly 
intended  to  remove  this  term  from  the 
final  rule,  but  inadvertently  failed  to 
remove  it  frnm  this  paragraph. 
Consequently,  FRA  is  modifying  this 
paragraph  by  removing  the  term  "point 
of  origin." 

AAR  also  raises  concerns  related  to 
the  information  required  by  this 
paragraph  to  be  provided  to  the 
locomotive  engineer  regarding  the 
operational  status  of  the  dynamic  brakes 
on  the  locomotives  in  the  train.  AAR 


seeks  clarification  as  to  whether  the 
provision  requires  some  type  of  testing 
at  each  location  where  the  locomotive 
engineer  is  to  be  provided  such 
information.  FRA  did  not  intend  for 
railroads  to  conduct  specialized  testing 
of  the  dynamic  brakes  in  order  to  fulfill 
this  requirement.  FRA  intended  for  the 
locomotive  engineer  to  be  informed  of 
any  known  inoperative  or  deactivated 
dynamic  brakes  in  the  train  consist  at 
the  time  he  or  she  first  begins  operation 
of  the  train.  This  information  may  be 
gleaned  either  from  the  previous  crew's 
operating  experience,  railroad  records, 
on-board  monitors,  or  other  testing  of 
the  dynamic  brake  system  performed  at 
the  railroad's  option.  However,  FRA 
stresses  that  the  intent  of  the 
requirement  was  to  ensure  that  an 
engineer  is  apprized  of  any  known 
inoperative  dynamic  brakes  prior  to 
beginning  operation  of  a  train.  FRA 
continues  to  believe  that  by  providing 
an  engineer  with  as  much  information 
as  possible  on  the  status  of  the  dynamic 
brakes  on  a  train,  a  railroad  better 
enables  that  engineer  to  operate  the 
train  in  the  safest  and  most  efficient 
manner. 

Paragraphs  (g)  and  (h)  of  this  section, 
which  contain  requirements  for 
dynamic  brake  indicators  emd  testing 
the  electrical  integrity  of  the  dynamic 
brake  system  on  new  and  rebuilt 
locomotives,  are  being  modified  in 
response  to  issues  raised  in  AAR's 
petition  for  reconsideration.  In  its 
petition,  AAR  contends  that  a  device 
capable  of  displaying  total  train 
dynamic  brake  retarding  force  at  various 
speed  increments  does  not  currently 
exist  and  cannot  be  developed  by 
August  1,  2002,  as  required  by  the  final 
rule.  As  part  of  its  petition,  AAR 
included  letters  from  two  locomotive 
manufacturers,  both  of  which  indicated 
that  the  djoiamic  brake  indicator 
required  by  the  final  rule  would  be  very 
difficult,  if  not  impossible,  to  develop 
and  implement  within  the  time  frame 
allotted  by  the  final  rule.  Both 
manufactiuers  as  well  as  AAR  cite 
interoperability  as  the  fundamental 
problem  with  developing  the  device. 
That  is,  industry-wide  standards  need  to 
be  developed  to  ensure  that  devices 
made  by  different  manufactiuers  are 
able  to  conunimicate  with  each  other. 
AAR  also  seeks  clarificatipn  of  the  final 
rule's  requirement  regarding  whether 
the  device  is  to  provide  a  theoretical 
retarding  force  or  the  actual  retarding 
force  being  produced  by  the  dynamic 
brakes  at  any  given  time. 

AAR  further  recommends  elimination 
of  the  requirement  for  a  dynamic  brake 
indicator  and  suggests  that  railroads 
should  be  permitted  to  use 
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aiccelerometers  in  lieu  of  the  dynamic 
brake  indicator.  An  "accelerometer"  or 
"predictor"  is  a  device  ciurently  used  in 
the  industry  that  indicates  the  predicted 
speed  in  miles  per  hour  of  the 
locomotive  60  seconds  from  the  present, 
based  on  the  computed  acceleration  or 
deceleration  rate  of  the  train.  AAR 
contends  that  accelerometers  are  vasUy 
superior  to  dynamic  brake  indicators  as 
they  provide  information  to  the 
locomotive  engineer  on  the  performance 
of  all  the  brakes  in  his  train  and  how 
well  they  are  performing  together.  AAR 
also  maintains  that  accelerometers  are 
proven,  existing  technology  and  that 
many  locomotive  in  the  nation's  fleet 
are  already  equipped  with  such  devices. 

FRA  does  not  cfispute  the  potential 
safety  benefits  derived  from  the  use  of 
an  accelerometer.  FRA  also  agrees  that 
an  accelerometer  does  provide  a 
locomotive  engineer  with  some 
information  regarding  the  operation  of  a 
train's  brake  system.  However,  FRA 
continues  to  hMBlieve  that  locomotive 
engineers  should  have  direct 
information  regarding  the  operation  and 
effectiveness  of  the  dynamic  brakes  on 
the  tiain  they  are  operating.  While  an 
accelerometer  would  provide  some 
information  on  the  effectiveness  of  the 
entire  brake  system,  it  would  not  give 
any  specific  information  regarding  the 
effectiveness  of  the  dynamic  brakes  on 
any  single  locomotive  unit  in  the  train 
or  the  retarding  force  being  applied  by 
the  dynamic  brakes  as  a  whole.  FRA 
believes  that  such  direct  information  is 
essential  for  ensuring  that  locomotive 
engineers  are  provided  as  much 
information  as  possible  regarding  the 
braking  system  that  they  are  encoiuaged 
to  use  and  on  which  they  rely  to  control 
a  train's  speed  generally  and  especially 
on  heavy  grades.  Consequently,  FRA 
does  not  believe  that  accelerometers  or 
t'predictors"  are  an  adequate  substitute 
for  a  dynamic  brake  indicator  which 
provides  direct  information  on  the 
effectiveness  of  the  dynamic  brakes  on 
the  locomotives  in  a  train.  With  this 
said,  FRA  would  encourage  railroads  to 
utilize  the  technologies  available  in  both 
the  accelerometer  and  a  dynamic  brake 
indicator  because  a  combination  of  the 
information  provided  by  the  two 
devices  unquestionably  provides  a 
locomotive  engineer  with  a  wealth  of 
knowledge  regarding  the  operation  and 
effectiveness  of  the  brakes  on  the  train 
le  or  she  is  operating. 

Although  FRA  believes  that  a 
iynamic  brake  indicator  is  necessary 
md  desirable,  FRA  recognizes  the 
difficulties  in  developing  and 
introducing  a  relatively  new  technology. 
FRA  is  also  not  uiunindful  of  the  needs 
of  the  industry  to  develop  standards  to 


ensure  that  any  developed  device  serves 
the  purposes  of  the  industry  and 
addresses  all  interoperability  concerns. 
Neither  manufacturer  indicated  an 
inability  to  develop  the  device 
suggested  by  the  final  rule,  just  that  the 
time  frame  contained  in  the  final  rule 
was  insufficient  for  addressing 
outstanding  design  and  interoperability 
issues.  Moreover,  FRA  continues  to 
believe  that  the  technology  exists  for 
developing  a  device  similar  to  that 
required  by  the  final  rule.  Consequently, 
FRA  will  continue  to  require  that  new 
locomotives  be  equipped  with  a 
dynamic  brake  indicator  similar  to  that 
described  in  the  final  nde,  with  slight 
modification  to  address  other  issues 
raised  by  AAR. 

Based  on  the  above,  FRA  is  amending 
paragraph  (g)  to  extend  the  time  period 
by  which  new  locomotives  are  to  be 
equipped  with  the  required  dynamic 
brake  indicator.  FRA  believes  that  an 
additional  three  years  is  more  than 
adequate  to  permit  the  industry  to 
develop  appropriate  design  and 
interoperability  standards  and  would 
allow  for  testing  and  verification  of  any  , 
hardware  and  associated  software. 
Based  on  consultations  with  FRA's 
Office  of  Railroad  Development,  FRA 
believes  that  adding  three  years  to  the 
compliance  date  will  provide  the 
industry  more  than  a  sufficient  amount 
of  time  to  develop  and  test  the  device. 
Under  the  extension  being  provided  by 
this  response,  the  industry  will  be 
allotted  approximately  five  years  to 
develop  and  test  the  required  device. 
FRA  is  providing  this  five-year  window 
with  the  intention  that  three  years 
would  be  needed  by  the  industry  to 
develop  appropriate  industry  standards 
and  to  develop  the  necessary  hardware 
and  software.  An  additional  two  years  is 
then  allotted  for  the  testing  and 
verification  of  any  developed 
technology.  FRA  also  notes  that  the 
period  of  three  additional  years  being 
provided  by  this  ijiodification  extends 
the  compliance  date  for  the  devices 
beyond  the  year  2005  which  is  the 
anticipated  effective  date  of  the 
Environmental  Protection  Agency's 
(EPA)  new  locomotive  emissions 
requirements,  which  will  likely  result  in 
a  significant  redesign  of  new 
locomotives.  Thus,  the  dynamic  brake 
indicators  can  be  easily  incorporated 
into  any  new  design  standards  that 
result  from  EPA's  regulatory  activities, 
minimizing  the  cost  of  adding  the 
instnunents. 

FRA  notes  that  railroads  will  have  at 
least  two  options  for  implementing  the 
requirement  for  dynamic  brake 
indicators  in  multiple-unit  locomotive 
consists.  The  first  option  would  be 


"hard  wire"  transmission  of  data  over 
"MU  cables."  In  this  case,  the  benefit  of 
the  rule  would  likely  be  realized  only 
with  respect  to  the  lead  unit,  if 
equipped,  and  units  consecutively 
coupled  to  it.  The  second  option  would 
be  use  of  telemetry  (data  radio),  in 
which  case  data  from  any  number  of 
equipped  units  could  be  provided  to  the 
engineer  in  an  equipped  lead  unit,  even 
if  a  non-equipped  unit  was  placed  in  the 
middle  of  the  locomotive  consist.  The 
same  telemetry  link  used  to  control 
distributed  power  units  (placed  in  the 
middle  or  rear  of  a  train)  could  be 
employed  to  provide  dynamic  braking 
status  information  to  an  equipped  lead 
locomotive,  as  well.  FRA  does  not 
prescribe  how  this  system  is  to  be 
implemented,  but  does  note  that  the 
benefits  of  the  rule  will  be  realized  more 
quickly  if  telemetry  is  employed. 
However,  given  the  prevalence  of  shared 
power  arrangements  in  the  railroad 
industry,  it  will  be  imperative  that  the 
Association  of  American  Railroads,  in 
consultation  with  its  North  American 
partners,  provide  interoperability 
standards  for  use  by  the  locomotive 
manufactTu«rs  and  supply  commimity. 
The  time  provided  for  implementation 
under  this  rule  is  intended  to  facilitate 
the  development  and  implementation  of 
those  standards. 

Paragraphs  (g)  and  (h)  are  also  being 
modified  to  clarify  the  information  that 
is  to  be  provided  by  the  required 
dynamic  brake  indicator.  In  order  to 
ensure  the  timely  development  of  the 
required  devices  and  to  address 
potential  safety  hazards,  FRA  is 
modifying  the  design  requirements  to 
make  clear  that  the  device  is  required  to 
provide  only  a  real-time  display  of  the 
'  actual  total  train  dynamic  brake 
retarding  force.  FRA  agrees  with  the 
concerns  raised  by  AAR  in  its  petition 
that  the  final  rule  language,  requiring 
that  the  new  locomotives  be  designed  to 
display  the  total  train  dynamic  brake 
retarding  force  at  veirious  speed 
increments,  and  the  attendant  preamble 
discussion  are  somewhat  ambiguous  as 
to  what  information  is  to  be  displayed 
in  the  cab  of  the  controlling  locomotive. 
See  66  FR  4163,  4200-01.  Therefore, 
FRA  is  clarifying  the  language  in  these 
paragraphs  to  avoid  any  potential 
misunderstanding  regarding  the 
predictive  nature  of  the  dynamic  brake 
indicator.  FRA  agrees  that  the 
technology  may  not  be  available  to 
accurately  provide  a  predictive 
assessment  of  the  total  train  dynamic 
brake  retarding  force  and,  more 
important,  the  usefulness  of  such 
information  is  likely  outweighed  by  the 
potential  safety  hazards.  FRA  believes 
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that  requiring  predictive  information  on 
the  status  of  dynamic  brake  retarding 
force  might  result  in  a  locomotive 
engineer  mishandling  a  train  due  to 
over-reliance  on  the  predictive 
information  being  provided  because 
dynamic  brakes  can  fail  at  any  time  and 
thus,  the  predictive  information  may  be 
not  be  an  accurate  representation  of  the 
dynamic  brake  performcmce  at  that 
future  time. 

Paragraphs  (g)  and  (hi  are  also  being 
modified  to  clarify  FRA's  intent  with 
regard  to  testing  the  electrical  integrity 
of  the  dynamic  brake  at  rest.  In  its 
petition,  AAR  recommended 
elimination  of  the  electrical  integrity 
test  as  it  was  imclear  what  FRA  was 
expecting  to  be  tested  while  a 
locomotive  was  at  rest.  AAR  indicated 
that  there  is  a  series  of  three  tests  that 
could  be  performed  to  test  the  electrical 
integrity  of  the  dynamic  brake  system 
all  of  which  would  require  specialized 
personnel  and  equipment  to  perform. 
AAR  further  contends  that  none  of  the 
at-rest  tests  could  predict  with  any 
certainty  whether  the  dynamic  brakes 
would  actually  function  when  engaged, 
hi  order  to  clarify  the  intent  of  the  final 
rule's  requirement,  FRA  is  amending  the 
language  in  these  paragraphs  to 
specifically  describe  that  the  electrical 
continuity  test  is  to  determine  that 
electrical  current  is  being  received  at  the 
grids  on  the  dynamic  brake  system.  FRA 
believes  this  would  involve  a  fairly 
simple  check  of  the  electrical  continuity 
and  would  not  require  specialized 
training.  Furthermore,  FRA  beheves  that 
the  technology  for  conducting  this  test 
either  already  exists  or  can  be  easily 
developed  and  implemented  over  the 
next  five  years.  Although  FRA  agrees 
that  this  electrical  test  will  not  predict 
with  any  certainty  the  functioning  of  the 
dynamic  brakes  when  engaged,  FRA 
believes  it  does  provide  some 
information  to  the  engineer  regarding 
the  potential  for  the  dynamic  brake  to 
function  prior  to  the  locomotive 
engineer's  actual  operation  of  the  train. 
Furthermore,  this  requirement  is 
consistent  with  the  final  rule's  intent 
that  by  providing  an  engineer  with  as 
much  information  as  possible  on  the 
status  of  the  dynamic  brakes  on  a  train, 
a  railroad  better  enables  that  engineer  to 
operate  the  train  in  the  safest  and  most 
efficient  manner.  See  66  FR  4161. 

Paragraph  (j)(2)  of  this  section  is  also 
being  modified  in  response  to  AAR's 
petition  seeking  clarification  of  the 
applicability  of  the  requirement 
contained  in  this  paragraph.  Paragraph 
(j)(2)  requires  that  the  operating  rules 
developed  by  railroads  under  this 
section  include  a  "miles-per-hour- 
overspeed-stop"  requirement  that 


requires  trains  to  be  immediately 
stopped  if  they  exceed  the  maximum 
authorized  speed  by  more  than  5  mph 
when  descending  grades  of  one  percent 
or  greater.  See  66  FR  4201.  The 
preamble  to  the  final  rule  made  clear 
that  this  requirement  was  developed  in 
response  to  an  ^fTSB  recommendation 
and  because  FRA  believed  the  provision 
accomplished  a  critical  safety  function 
by  reducing  the  potential  for  nmaways. 
It  does  so  by  establishing  a  clear  rule  for 
stopping  a  train  when  descending  a 
grade  and  removes  any  discretion  fit)m 
the  operator  to  continue  operation  of  a 
train.  See  66  FR  4164.  AAR 
recommends  that  the  requirement  only 
be  applied  to  trains  descending  grades 
averaging  two  percent  for  two 
continuous  miles,  similar  to  the  two- 
way  EOT  requirement's  definition  of 
heavy  grade.  AAR  contends  that  the  one 
percent  grade  threshold  is  too  low  and 
that  most  railroads  do  not  consider 
grades  of  less  than  two  percent  to  be 
heavy  grades. 

Contrary  to  the  implications  made  by 
AAR,  the  requirement  in  this  paragraph 
was  not  intended  to  apply  only  to  trains 
descending  "heavy  grades"  as  defined 
by  most  railroads.  The  requirement  was 
intended  to  apply  to  any  train 
descending  a  grade  with  a  potential  for 
causing  a  nmaway  condition.  See  66  FR 
4164.  Furthermore,  most  Class  I 
railroads  that  have  already  incorporated 
a  "miles-per-hour-overspeed-stop" 
provision  in  their  operating  rules  apply 
the  requirement  to  trains  descending 
grades  of  much  less  than  two  percent. 
However,  FRA  does  agree  that  a  mileage 
parameter  needs  to  accompany  the 
grade  threshold  in  order  for  railroads  to 
determine  which  segments  of  track  are 
to  be  governed  by  the  required  operating 
procedure.  As  the  regulations  related  to 
two-way  EOT  devices  have  identified 
those  types  of  grades  that  FRA  believes 
have  the  greatest  potential  for  being 
involved  in  a  runaway  condition,  FRA 
believes  that  the  distance  parameter 
contained  in  those  requirements  would 
be  equally  applicable  in  this  context. 
Therefore,  paragraph  (j)(2)  is  being 
modified  to  clarify  that  railroads,  at  a 
minimum,  apply  the  "overspeed-stop 
rule"  contained  in  this  paragraph  to  any 
train  operating  over  a  segment  of  track 
with  an  average  grade  of  one  percent  or 
greater  for  three  continuous  miles. 
Furthermore,  as  railroads  shoidd  have 
already  identified  the  existence  of  such 
locations  on  their  railroad  for  purposes 
of  complying  with  the  two-way  EOT 
device  regulations,  this  requirement 
should  pose  little  or  no  burden  on  the 
industry.  Moreover,  the  final  rule 
permits  railroads  to  increase  the  five- 


mph-overspeed  limitation  with  FRA 
approval.  Thus,  if  railroads  are  able 
produce  validated  research  to  show  a 
higher  speed  threshold  on  grades  less 
than  two  percent  is  appropriate,  then 
FRA  would  be  willing  to  consider  the 
information.  However,  AAR's  petition 
for  reconsideration  alludes  to  no  such 
validated  research.  Consequently,  FRA 
denies  AAR's  request  to  increase  the 
applicable  grade  limitation  contained  in 
this  paragraph  of  the  final  rule  to  cover 
only  two  percent  grades. 

BLE's  petition  sought  reconsideration 
of  two  provisions  contained  in  this 
section.  BLE  recommends  that  FRA 
extend  the  final  rule's  time  period  for 
retaining  records  of  djmamic  brake 
repairs  from  the  92  days  required  in 
paragraph  (d)  of  this  section  to  one  year. 
BLE  suggests  that  this  would  allow  FRA 
to  determine  whether  a  particular 
locomotive  or  locomotive  series  is 
having  reoccurring  problems  related  to 
dynamic  brakes.  While  FRA  believes  the 
stated  purpose  to  be  valid,  FRA  does  not 
agree  that  a  one-year  repair  record 
retention  period  is  the  necessary.  FRA 
believes  that  the  92 -day  retention  period 
required  by  the  final  rule  provides  FRA 
sufficient  time  to  obtain  relevant  repair 
information  to  address  any  reoccurring 
problems.  Moreover,  the  92-day  repair 
record  retention  period  contained  in 
this  paragraph  is  consistent  with  other 
repair  and  inspection  record  retention 
periods  contained  in  both  the  final  rule 
and  other  federal  railroad  safety 
regulations.  See  66  FR  4197.  4207;  49 
CFR  215.9(b)(2)  and  229.21(a). 
Consequently,  FRA  is  denying  BLE's 
request  to  extend  the  repair  record 
retention  contained  in  this  paragraph. 

BLE  also  seeks  FRA's  reconsideration 
of  its  determination  to  permit  a 
locomotive  with  inoperative  or 
deactivated  dynamic  brakes  to  be  used 
as  a  controlling  locomotive  in  heavy 
grade  territory.  BLE  provides  little,  if 
any,  rationale  for  requesting  this 
prohibition  other  than  citing  general 
concerns  with  controlling  a  treiin  on  a 
heavy  grade,  all  of  which  exist  whether 
or  not  the  controlling  locomotive  has 
operative  dynamic  brakes.  The  final  rule 
requires  that  locomotives  with 
inoperative  or  deactivated  dynamic 
brakes  have  the  capability  of  controlling 
the  dynamic  brakes  on  trailing  imits 
when  operating  as  the  controlling 
locomotive.  The  final  rule  also  requires 
such  locomotives  to  have  the  capability 
of  displaying  to  the  locomotive  engineer 
the  deceleration  rate  of  the  train  or  the 
total  train  dynamic  brake  retarding 
force.  FRA  continues  to  believe  these 
provisions  will  ensure  that  locomotive 
engineers  are  able  to  operate  the 
available  dynamic  brakes  on  the  train 
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and  will  have  the  best  information  it  is 
currently  feasible  to  provide  as  to  the 
operation  of  the  dynamic  brakes  on  the 
locomotives  in  the  train  consist  they  are 
controlling.  Consequently,  FRA  is 
denying  BLE's  request  to  modify  the 
final  rule  requirements  related  to  using 
locomotives  with  inoperative  or 
deactivated  dynamic  brakes  as  a 
controlling  locomotive. 

Section  232.111     Train  Handling 
Information 

FRA  is  not  making  any  changes  to  the 
final  rule  requirements  contained  in  this 
section.  In  its  petition.  BLE  recommends 
that  FRA  reconsider  its  decision  to 
eliminate  the  requirement  that  railroads 
provide  locomotive  engineers  with  a 
record  of  all  train  configuration  changes 
since  the  performance  of  the  last  Class 
I  brake  test.  BLE  contends  that  engineers 
and  other  crewmembers  should  have  a 
list  of  all  car  placements  in  their  train 
at  all  locations.  BLE  did  not  say  why 
this  information  is  critical  and  did  not 
discuss  how  it  would  aid  an  engineer  in 
the  operation  of  a  train.  The  principle 
purpose  of  this  section  is  to  ensure  that 
locomotive  engineers  are  provided  with 
relevant  information  regarding  the 
testing  and  operation  of  the  brake 
system  on  any  train  they  are  required  to 
operate.  Although  FRA  agrees  that 
information  regarding  train  make-up 
and  train  configuration  changes  is 
useful  to  an  engineer  when  operating  a 
train.  FRA  believes  that  issues  related  to 
train  make-up  and  train  configuration 
are  outside  the  scope  of  this  proceeding 
and  are  addressed  by  existing  railroad 
operating  rules  and  other  federal 
regulations.  For  example,  the  federal 
regulations  regarding  the  transportation 
of  hazardous  materiads  require  that  train 
crews  be  in  possession  of  a  docimient 
that  reflects  the  current  position  in  the 
train  of  each  rail  car  containing  a 
hazardous  material.  See  49  CFR 
174.26(a).  Generally,  this  document  will 
provide  information  regarding  train 
consist  changes  made  while  a  train  is  en 
route.  Consequently.  FRA  is  denying 
BLE's  request  to  reinstate  the  NPRM 
requirement  regarding  train 
configuration  changes  made  since  the 
last  Class  I  brake  test  was  performed  on 
the  train. 

Subpart  C — Inspection  and  Testing 
Requirements 

Section  232.203    Training 
Requirements 

This  section  of  the  final  rule  contains 
the  general  training  requirements  for 
railroad  employees  and  contractor 
employees  who  perform  the  inspections 
and  tests  required  by  the  final  rule.  In 


order  to  clarify  FRA's  intent,  a  brief 
discussion  of  FRA's  overall  approach  to 
the  final  rule's  training  reqiiirements 
may  be  beneficial.  When  including  the 
training  requirements  in  the  final  rule. 
FRA  believed  the  training  provisions  to 
be  the  key  factor  for  ensuring  high 
quality  brake  inspections  from  which 
railroads  would  reap  a  number  of 
operational  benefits.  See  66  FR  4135-37. 
The  intent  of  the  final  rule  is  to 
establish  a  two-stage  approach  to 
training.  The  first  phase  of  the  training 
is  to  be  the  initial  training  of  existing 
and  new  employees  required  to  perform 
any  test  or  inspection  covered  by  the 
final  rule.  The  majority  of  the  initial 
training  is  to  be  conducted  by  railroads 
and  contractors  from  the  time  the  final 
rule  became  effective  until  April  1. 
2004.  FRA  specifically  deferred  the 
applicability  of  many  of  the  inspection 
and  testing  requirements  xmtil  April  1. 
2004,  to  permit  railroads  and 
contractors  to  have  that  period  to 
develop  the  necessary  cturiculum  and 
provide  their  employees  with  proper 
training  on  the  performance  of  those 
tasks.  See  66  FR  4137,  4144-45.  4193. 
The  initial  training  is  to  include  both 
classroom  and  "hands-on"  training  and 
testing  tailored  to  the  needs  of  each 
employee  that  addresses  those  tasks 
covered  by  the  final  rule  which  would 
be  required  to  be  performed  by  that 
individual.  The  initial  training  is  also 
intended  to  cover  the  specific  Federal  - 
regulatory  requirements  related  to  the 
tasks  that  the  individual  will  be 
required  to  perform.  FRA  also 
envisioned  that  all  new  employees 
responsible  for  performing  a  task  imder 
this  part  would  receive  such  initial 
training  regardless  of  whether  they  were 
employed  before  or  after  April  1,  2004. 
The  sefcond  phase  of  the  final  rule's 
training  requirements  involves  the 
conduct  of  periodic  refresher  training. 
FRA  intends  for  this  phase  of  training  to 
occiir  after  the  initial  training  is 
complete.  FRA  did  not  intend  for  the 
periodic  refresher  training  to  take  the 
place  of  the  initial  training.  The  final 
rule  makes  clear  that  FRA  believes  that 
periodic  refresher  training  is  essential  to 
ensuring  the  continued  ability  of  an 
employee  to  perform  a  particular  task. 
In  the  preamble  to  the  final  rule.  FRA 
acknowledged  that  it  does  not  intend  for 
such  training  to  be  as  lengthy  or  as 
formal  as  the  initial  training  originally 
provided,  but  believes  that  re&^sher 
training  should  reemphasize  key 
elements  of  various  tasks  and  focus  on 
items  or  tasks  that  have  been  identified 
as  being  problematic  or  of  poor  quality 
by  the  railroad,  contractor,  or  its 
employees  through  the  periodic 


assessment  of  the  training  program.  See 
66  FR  4166. 

FRA  utilized  this  same  two-tiered 
approach  to  training  when  issuing  the 
final  rule  on  Passenger  Equipment 
Safety  Standards  contained  in  part  238. 
See  49  CFR  238.109,  64  FR  25540,  65  FR 
41284.  Most  passenger  operations  have 
completed  or  are  in  the  final  stages  of 
completing  the  training  required  imder 
those  regulations,  and  FRA  envisions 
freight  railroads  adopting  a  similar 
approach  to  training  under  this  final 
rule.  FRA  recognizes  that  there  are 
significant  differences  between 
passenger  and  freight  operations  and 
believes  that  each  needs  to  be  handled 
separately  with  regard  to  the  training  of 
individuals  performing  tasks  required 
by  the  Federal  regulations. 
Consequently,  FRA  is  slighdy  modifying 
the  training  requirements  contained  in 
the  final  rule  to  address  those  concerns 
imique  to  freight  operations. 

Paragraph  (d)(6)  of  this  section  is 
being  modified  in  response  to  concerns 
raised  in  AAR's  petition  regarding  the 
training  of  existing  employees.  AAR 
contends  that  the  final  rule's  prohibition 
on  the  use  of  previous  training  and  work 
experience  to  meet  the  training 
requirements  is  overly  burdensome. 
AAR  contends  that  many  railroads  do 
not  have  past  training  information  on 
each  employee  performing  tasks 
required  by  the  final  rule  because 
railroads  were  never  previously 
required  to  maintain  such  information. 
AAR  asserts  that  it  makes  no  sense  to 
treat  an  existing  railroad  employee  as  a 
new  hire  with  no  railroad  experience. 
AAR  also  maintains  that  FRA  permitted 
the  grandfathering  of  existing  train  and 
engine  crews  when  promulgating  the 
engineer  certification  requirements 
without  requiring  docimientation  of 
previous  training.  AAR  sees  no  reason 
to  take  a  different  approach  in  this 
rulemaking. 

FRA  agrees  that  there  are  a  nimiber  of 
employees  currently  working  for  many 
railroads  and  contractors  that  have 
received  previous  training  or  have 
extensive  railroad  experience  to  obviate 
the  need  to  retrain  the  employee  as 
thoroughly  or  as  quickly  as  a  newly 
hired  individual.  FRA  also  agrees  that 
many  railroads  have  not  maintained 
records  sufficient  to  meet  the 
documentation  requirements  contained 
in  the  final  rule  for  purposes  of  using 
the  previous  training  to  meet  the  new 
training  requirements.  However,  FRA 
does  not  agree  that  when  issuing  part 
240  related  to  locomotive  engineer 
certification  that  it  simply  grandfathered 
all  existing  locomotive  engineers.  In 
fact,  part  240  required.that  an  initial 
determination  of  certification  be  made 
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by  a  railroad  regarding  any  existing 
engineer  and  then  required  that  any 
such  certified  engineer  be  qualified 
under  the  procedures  set  forth  in  the 
regulation  within  36  months  of  being 
initially  certified.  See  49  CFR  240.201(b) 
and  (c).  Thus,  part  240  did  not  provide 
for  the  unrestricted  grandfathering  of 
existing  employees,  as  portrayed  in 
AAR's  petition,  but  permitted  delayed 
qualification  of  existing  employees.  This 
is  similar  to  the  approach  taken  in  the 
final  rule  whereby  railroads  and 
contractors  are  being  given 
approximately  three  years  from  the 
issuance  of  the  final  rule  to  complete 
the  initial  training  of  their  existing 
employees. 

Based  on  the  foregoing.  FRA  is 
modifying  paragraph  (b)(6)  of  this 
section  to  expand  the  methods  by  which 
railroads  and  contractors  are  allowed  to 
meet  the  training  requirements 
contained  in  this  section  with  regard  to 
existing  employees.  This  paragraph  is 
being  modified  to  permit  existing 
training  records  which  meet  the 
dociunentation  requirements  contained 
in  paragraph  (e)(1)  through  (e)(4)  to  be 
considered  in  determining  an  existing 
employee's  level  of  training.  This 
clarifies  the  final  rule  requirement 
regarding  the  level  of  docvunentation 
that  must  exist  with  regard  to  previous 
training.  This  clarification  explains  that 
the  records  of  previous  training  must 
include  the  employee's  name,  the  dates 
on  which  the  training  was  provided,  the 
content  of  each  training  course,  and  the 
scores  on  any  tests  taken  to  demonstrate 
proficiency.  The  final  rule  merely  stated 
that  the  records  of  previous  training 
meet  all  the  documentation 
requirements  in  paragraph  (e).  FRA 
realizes  that  it  is  impossible  and 
unnecessary  to  meet  all  the 
documentation  requirements  contained 
in  paragraph  (e)  of  this  section  when 
dealing  with  existing  training  records. 

Paragraph  (b)(6)  is  also  being 
modified  by  adding  two  other  additional 
methods  by  which  existing  employees 
may  be  deemed  to  have  met  a  portion 
of  the  training  requirements  contained 
in  this  section.  The  first  method  is  to 
treat  as  trained  existing  employees  who 
successfully  pass  a  test  developed  by 
the  railroad  or  contractor  which  assesses 
an  employee's  skills  and  knowledge 
necessary  to  perform  tasks  required  by 
this  part  that  the  employee  will  be 
responsible  for  performing.  FRA 
believes  that  this  will  permit  railroads 
and  contractors  to  streamline  an 
employee's  initial  training  to  cover  only 
those  areas  in  which  an  employee  may 
show  a  deficiency.  FRA  believes  this 
method  will  allow  railroads  and 
contractors  to  reduce  their  training 


burdens  by  the  permitting  employees 
with  extensive  inspection  and  testing 
experience  to  "test-out"  of  large 
portions  of  the  initial  training  keyed 
more  toward  newly  hired  individuals. 
The  modified  rule  text  makes  clear  that 
the  test  may  be  given  in  any  format  but 
must  be  dociunented  as  required  in 
paragraph  (e)  of  this  section. 

The  second  method  permits  a  railroad 
or  contractor  to  certify  that  a  group  or 
segment  of  its  employees  has  received 
training  determined  by  the  railroad  or 
contractor  to  meet  the  requirements 
contained  in  this  section  but  for  which 
complete  records  are  unavailable.  This 
new  provision  is  being  added  to  address 
the  AAR's  concern  that  many  railroads 
have  lost  or  destroyed  previous  training 
records  or  that  all  the  information 
required  by  paragraphs  (e)(1)  throu^ 
(e)(4)  of  this  section  was  not  maintained 
at  the  time  the  training  was  provided.  If 
a  railroad  or  contractor  chooses  this 
method,  the  railroad  must  maintain  a 
copy  of  the  certification  in  each  such 
employee's  training  records,  and  the 
certification  must  contain  a  brief 
description  of  and  approximate  dates 
when  the  previous  training  was 
provided.  Moreover,  any  employee 
certified  to  be  trained  imder  this  method 
must  be  given  a  diagnostic  test  which 
covers  the  areas  of  training  certified  by 
the  railroad  or  contractor  to  have  been 
previously  provided  at  the  time  the 
employee  receives  his  or  her  first 
periodic  refresher  training.  This  will 
ensure  that  the  employee  has  retained 
the  necessary  skills  and  knowledge  that 
the  railroad  or  contractor  certifies  was 
previously  provided  to  the  employee 
and  also  permits  railroads  and 
contractors  to  tailor  an  employee's 
refresher  training  to  concentrate  on 
those  areas  where  the  employee  has 
demonstrated  the  most  need  for 
attention. 

Paragraph  (b)(8)  of  this  section  is  also 
being  modified  to  clarify  FRA's  intent 
regarding  when  refresher  training  is  to 
be  provided  and  to  address  AAR's 
concern  regarding  the  ability  to  provide 
refresher  training  on  a  triennial  cycle. 
As  discussed  in  detail  above,  FRA's 
intent  when  requiring  refresher  training 
was  that  such  training  would  not  be 
engaged  in  until  the  completion  of  the 
initial  training  phase  on  April  1,  2004. 
A  strict  reading  of  the  final  rule  would 
require  that  employees  receive  refresher 
training  within  three  years  of  their 
initial  training.  FRA  recognizes  that, 
due  to  the  need  for  railroads  to  develop 
the  initial  training  materials,  the  actual 
initial  training  of  the  employees  would 
be  compressed  to  a  period  that  is  less 
than  three  years.  Thus,  although  not 
FRA's  intent,  the  language  contained  in 


the  final  rule  would  require  large 
portions  of  a  railroad's  workforce  to 
imdergo  refresher  training  in  the  same 
year  due  to  condensing  the  initial 
training  period  to  less  than  three  years. 
FRA's  intent  when  issuing  the  final  rule 
was  to  allow  railroads  and  contractors  to 
establish  a  refresher  training  program 
that  would  accommodate  approximately 
one-third  of  a  railroad's  or  contractor's 
brake  system  inspection  and  testing 
workforce  each  year.  In  order  to 
effectuate  this  intent,  FRA  is  amending 
this  paragraph  of  the  final  rule  to  allow 
individuals  receiving  initial  training 
prior  to  April  1,  2004,  pursuant  to  this 
section,  not  to  imdergo  refresher 
training  until  four  years  after  the 
completion  of  their  original  initial 
training.  The  amended  language  makes 
clear  that  thereafter  such  individuals 
would  be  required  to  imdergo  refresher 
training  at  an  interval  not  to  exceed 
three  years.  This  modification  will 
permit  railroads  and  contractors  to 
schedule  the  first  refresher  training 
period  for  existing  employees  so  that 
one-third  of  the  affected  employees  can 
receive  appropriate  refresher  training 
each  year.  This  will  provide  railroads 
and  contractors  with  more  certainty 
both  in  terms  of  employee  utilization     * 
and  resource  allocation  affected  by  the 
refresher  training  requirements 
contained  in  the  final  rule. 

In  its  petition  AAR  also  requested 
elimination  of  several  of  the  final  rule's 
training  documentation  requirements 
contained  in  paragraph  (e)  of  this 
section.  After  reviewing  these 
requirements.  FRA  believes  that 
virtually  every  record  required  by 
paragraph  (e)  is  necessary  and  easy  to 
maintain  and  provides  important 
information  to  both  FRA  and  the 
railroad  or  contractor.  The  only  final 
rule  item  FRA  believes  is  potentially 
unnecessary  is  the  provision  contained 
in  paragraph  (e)(6)  of  this  section  which 
requires  a  record  that  the  employee  was 
notified  of  his  or  her  current 
qualification  status.  FRA  agrees  with  the 
concerns  raised  by  AAR  on  this  issue 
that  the  information  is  of  little  or  no 
value  to  FRA  from  an  enforcement 
perspective  and  raifroads  will  notify 
employees  of  their  status  regardless  of 
any  federal  regulation.  Consequently, 
FRA  is  modifying  the  final  rule  by 
removing  paragraph  (e)(6)  of  this  section 
and  is  redesignating  paragraphs  (e)(7) 
through  (e)(9)  of  this  section  as 
paragraphs  (e)(6)  through  (e)(8), 
respectively.  AAR  raises  various 
concerns  with  regard  to  a  number  of  the 
final  rule's  other  training 
documentation  requirements  in 
paragraph  (e).  FRA  has  addressed  these 
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concerns  in  the  preceding  discussion  of 
regulatory  evaluation  concerns  and  need 
not  reiterate  them  here.  {See  Section  I. 
Discussion  of  Regulatory  Evaluation 
Concerns,  Part  A:  Cost  Issues,  subpart  5: 
Training.) 

Section  232.205    Class  I  Brake  Test- 
Initial  Terminal  Inspection 

In  its  petition.  AAR  seeks  clarification 
of  the  final  rule's  inspection 
requirements  related  to  the  adding  of 
cars  to  a  train.  AAR  asserts  that  the 
provisions  contained  in  this  section  and 
in  §  232.209  of  the  final  rule  are 
somewhat  confusing  regarding  the 
addition  of  solid  blocks  of  cars  to  a 
train.  AAR  states  that  it  believes  FRA 
did  not  intend  the  final  rule  to  require 
a  Class  I  brake  test  on  the  entire  train 
when  the  train  consist  is  changed  by  the 
addition  of  cars.  AAR  again  contends 
that  it  sees  no  basis  in  FRA's 
determination  that  a  Class  I  brake  test 
must  be  performed  on  a  block  of  cars 
when  added  to  a  train  if  the  block  of 
cars  is  made  up  of  cars  from  various 
different  trains.  Therefore,  AAR     . 
recommends  clarification  of  the 
inspection  requirements  related  to  the 
adding  of  solid  blocks  of  cars  and 
recommends  elimination  of  the 
limitation  on  adding  more  than  a  single 
solid  block  of  cars  without  triggering  a 
requirement  to  perform  a  Class  I  brake 
test  on  the  entire  train,  which  is 
contained  at  paragraph  (a)(2)(i)  of  this 
section  in  the  final  rule.  AAR  also 
contends  that  FRA  failed  to  address 
situations  where  a  solid  block  of  cars  is 
removed  bom  one  train  and  is  added  to 
another  train  but  the  cars  were  required 
to  be  divided  into  multiple  blocks  when 
removed  bom  the  first  train  due  to 
trackage  constraints  at  the  location  prior 
to  being  added  to  the  second  train.  AAR 
argues  that  there  is  no  difference 
bcrtween  this  circumstance  and  leaving 
the  cars  coupled  together.  Consequently, 
at  a  minimum,  AAR  recommends  that 
FRA  clarify  the  final  rule  requirements 
to  address  situations  where  solid  blocks 
of  cars  fitjm  only  one  train  are  required 
to  be  divided  to  accommodate  track 
limitations  at  a  location. 

FRA  agrees  with  AAR's  concerns 
regarding  the  final  rule's  intent  to 
concern  itself  with  the  inspection  of  the 
solid  block  of  cars  being  added  to  a  train 
and  determining  the  nature  of  the 
inspection  of  that  solid  block  on  the 
basis  of  its  composition.  The  preamble 
to  the  final  rule  makes  clear  that  FRA's 
primary  concern  is  the  condition  of  the 
block  of  cars  being  added  to  the  train, 
especially  when  the  block  of  cars  is 
made  up  of  cars  from  more  than  one 
previous  train.  The  preamble  made  clear 
that  the  final  rule  will  permit  a  solid 


block  of  cars  to  be  added  to  a  train 
without  triggering  a  requirement  to 
perform  a  Class  1  brake  test  on  the  entire 
train  but  depending  on  the  make-up  of 
the  block  of  cars,  certain  inspections 
will  have  to  be  performed  on  the  block 
of  cars  at  the  location  where  it  is  added 
to  the  train.  See  66  FR  4168.  However, 
contrary  to  the  assertions  made  by  AAR 
in  its  petition,  the  final  rule  was  never 
intended  to  permit  the  addition  of  more 
than  a  single  solid  block  of  cars  to  a 
train  at  any  one  location.  FRA  believes 
that  both  the  explicit  language  of  the 
final  rule  text  and  the  preamble 
discussion  clearly  establish  that  only  a 
single  solid  block  of  cars  may  be  added 
at  any  one  location  without  triggering  a 
requirement  to  conduct  a  Class  I  brake 
test  on  the  entire  train.  See  66  FR  4168, 
4202.  FRA  continues  to  believe  that  the 
rationale,  set  out  in  the  preamble  to  the 
final  rule,  for  not  permitting  multiple 
solid  blocks  of  cars  to  be  added  to  a 
train  at  any  one  location  remains  valid 
and  need  not  be  reiterated.  See  66  FR 
4168.  Consequently,  FRA  is  denying 
AAR's  request  to  remove  paragraph 
(a)(2)(i)  bom  this  section  as  the 
preamble  to  the  final  rule  clearly  states 
the  intended  purpose  of  the  final  rule  to 
permit  the  addition  of  only  a  single 
solid  block  of  cars  at  any  one  location 
without  the  need  conduct  a  Class  I  brake 
test  on  the  entire  train. 

In  response  to  the  other  concerns 
raised  by  AAR  in  its  petition,  FRA  is 
amending  this  section  of  the  final  rule 
by  adding  a  new  paragraph  (b)  to  clarify 
the  inspection  requirements  related  the 
situation  where  a  solid  block  of  cars  is 
added  to  a  train.  It  should  be  noted  that 
FRA  amended  the  definition  of  "solid 
block  of  cars"  contained  in  §  232.5  of 
the  final  rule  to  aid  in  the  clarification 
of  the  inspection  requirements  related  to 
the  addition  of  a  solid  block  of  car.  [See 
Section-by-Section  Analysis  of  §  232.5). 
The  new  paragraph  (b)  makes  clear  that 
all  solid  blocks  of  cars  added  to  a  train, 
except  those  described  in  paragraphs 
(b)(1)  and  (b)(2),  are  to  receive  either  a 
Class  I  brake  test  pursuant  to  §  232.205 
of  the  final  rule  or  a  Class  II  brake  test 
pursuant  to  §  232.209  of  the  final  rule  at 
the  location  where  they  are  added  to  a 
train.  Paragraph  (d)  of  §  232.209  of  the 
final  rule  also  makes  clear  that  if  a  Class 
II  brake  test  is  performed  on  a  solid 
block  of  cars  when  added  to  a  train, 
then  a  Class  I  brake  test  pursuant  to 
§  232.205  of  the  final  rule  must  be 
conducted  on  the  added  cars  at  the  next 
forward  location  where  facilities  are 
available  for  performing  such  an 
inspection.  See  66  FR  4173, 4204.  FRA 
intends  to  make  clear  that  if  a  Class  I 
brake  test  is  performed  on  the  solid 


block  of  cars  at  the  location  where  it  is 
added  to  a  train,  no  further  brake 
inspections  are  required  of  that  block 
while  it  remains  charged  in  the  train, 
except  for  Class  IA/1. 000-mile  brake 
tests  covered  by  §  232.207  of  the  final 
rule.  It  should  be  noted  that  if  a  solid 
block  of  cars  is  pre-tested  (i.e.,  given 
either  a  Class  I  or  Class  II  brake  test  at 
the  location  it  will  be  added  to  a  train 
prior  to  being  added  to  the  train)  or  the 
solid  block  of  cars  meets  one  of  the 
exceptions  contained  in  new  paragraphs 
(b)(1)  or  (b)(2)  of  this  section,  a  Class  III 
brake  test  pursuant  to  §  232.211  must  be 
conducted  on  the  train  to  which  the 
pretested  solid  block  of  cars  is  added  at 
the  time  it  is  added  to  the  train.  See  66 
FR  4173-74,  4204.  In  order  to  avoid  any 
misunderstanding,  FRA  intends  to  make 
clear  that  if  the  required  Class  I  or  Class 
n  brake  test  is  performed  on  the  solid 
block  of  cars  after  it  is  added  to  the 
train,  then  there  would  be  no  need  to 
conduct  a  Class  m  brake  test  on  the 
entire  train  after  the  performance  of 
those  inspections  because  the 
requirements  for  performing  a  Class  I  or 
Class  n  brake  test  while  the  cars  are 
entrained  ensure  that  trainline 
continuity  is  achieved,  which  is  the 
purpose  of  a  Class  III  brake  test.  See  66 
FR  4173-74,  4202-04. 

New  paragraphs  (b)(1)  and  (b)(2)  are 
being  added  to  explicitly  clarify  the  two 
types  of  cars  or  solid  blocks  of  cars 
which  may  be  added  to  an  en  route  train 
without  being  required  to  receive  either 
a  Class  I  or  Class  II  brake  test  at  the 
location  where  they  are  added  to  the 
train.  As  discussed  in  detail  above, 
when  these  types  of  solid  blocks  are 
added  to  a  train,  the  train  must  receive 
a  Class  m  brake  test  pursuant  §  232.211 
of  the  final  rule.  See  66  FR  4204. 
Paragraph  (b)(1)  makes  clear  that  there 
are  four  conditions  that  must  be  met  by 
a  solid  block  of  cars  in  order  to  be  added 
to  a  train  without  being  required  to 
receive  either  a  Class  I  or  Class  n  brake 
test  at  the  location  where  it  is  added. 

First,  the  solid  block  of  cars  must  be 
comprised  of  cars  from  a  single  previous 
train.  Contrary  to  AAR's  contentions 
raised  in  its  petition,  FRA  continues  to 
believe  that  the  addition  of  blocks  of 
cars  comprised  of  cars  from  various 
different  trains  without  inspection 
would  allow  the  assembling  of  trains 
without  inspection,  which  is  clearly 
contrary  to  the  intent  of  Congress  when 
adopting  the  brake  inspection 
requirements  contained  in  part  232 
prior  to  May  31,  2001.  and  would 
seriously  reduce  the  safety  of  train 
operations  across  the  nation.  See  66  FR 
4119.  4168.  Second,  the  cars  in  the  solid 
block  must  have  previously  received  a 
Class  I  brake  test.  Thus,  cars  previously 
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receiving  only  a  transfer  train  brake  test 
pursuant  to  §  232.215  of  the  final  rule 
would  not  meet  this  requirement.  Third, 
the  cars  in  the  solid  block  must  have 
remained  continuously  and 
consecutively  coupled  together,  except 
for  removing  defective  equipment,  since 
being  removed  from  its  previous  train. 
Thus,  there  can  be  no  reclassification  of 
the  cars  contained  in  the  solid  block 
since  being  removed  from  its  previous 
train.  Finally,  the  solid  block  of  cars 
may  not  have  been  off  a  source  of 
compressed  air  of  at  least  60  psi  for 
more  than  four  hours  before  being 
added  to  the  en  route  train.  FRA 
believes  that  the  clarification  contained 
in  this  paragraph  is  consistent  with  the 
intent  and  piirpose  of  the  final  rule  as 
it  pertained  to  the  adding  of  solid  blocks 
of  cars  without  further  inspection.  See 
66  PR  4119, 4167-74. 

Paragraph  (b)(2)  is  being  added  in 
response  to  a  concern  raised  in  AAR's 
petition  regarding  the  circumstance 
where  a  solid  block  of  cars,  meeting  all 
of  the  requirements  discussed  in  the 
preceding  paragraph,  must  be  divided  to 
accommodate  trackage  constraints  at  a 
particular  location.  FRA  agrees  with  the 
position  set  forth  by  AAR  that  some 
allowance  should  be  provided  in  the 
final  rule  to  accommodate  this  practice. 
FRA  believes  that  no  significant  safety 
hazard  is  created  by  permitting  a  solid 
block  of  cars  from  a  single  previous 
train  to  be  divided  into  smaller 
segments  to  accommodate  space  or 
trackage  constraints  at  a  particular 
location.  It  should  be  noted  that  this 
paragraph  requires  that  each  of  the 
smaller  segments  remain  continuously 
and  consecutively  coupled,  not  be 
removed  from  a  source  of  compressed 
air  for  more  than  four  hours,  and  be 
added  to  the  new  train  in  the  same 
relative  order  as  when  removed  frnm  the 
previous  train.  Thus,  the  smaller 
segments  of  the  larger  solid  block  of  cars 
initially  removed  from  the  previous 
train  may  not  be  rearranged  or 
reclassified  prior  to  being  added  to  a 
train,  or  when,  added  to  a  train.  FRA 
believes  that  the  restrictions  imposed  by 
this  paragraph  with  regard  to  the 
handling  of  a  divided  solid  block  of  cars 
ensure  the  safety  and  integrity  of  the 
brake  system  on  such  blocks  while 
limiting  the  potential  for  railroads  to  use 
the  flexibility  provided  to  assemble  and 
classify  trains  without  conducting 
necessary  inspections.  It  should  also  be 
noted  that  this  exception  applies  only  to 
solid  blocks  of  cars  from  a  single 
previous  train  that  are  required  to  be 
divided  into  smaller  segments  due  to 
trackage  or  space  constraints  at  a 
particular  location.  FRA  does  not  intend 


to  extend  the  flexibility  provided  in  this 
paragraph  to  every  location  or  to  be 
used  by  a  railroad  merely  out  of 
convenience  to  the  railroad. 

Due  to  FRA's  addition  of  a  new 
paragraph  (b)  to  this  section  in  response 
to  petitions  for  reconsideration.  FRA  is 
redesignating  paragraphs  (b)  through  (e) 
of  this  section  in  the  final  rule  as 
paragraphs  (c)  through  (e),  respectively. 
Redesignated  paragraph  (c)(2] 
(paragraph  (b)(2)  of  the  final  rule)  is 
Iraing  modified  for  clarification 
purposes  in  response  a  concern  raised 
in  AAR's  petition.  AAR  recommends 
that  FRA  make  the  word  "inspector" 
used  in  this  paragraph  plural.  AAR 
believes  FRA  should  recognize  that 
many  railroads  use  more  than  one 
inspector  to  conduct  the  inspection 
required  in  this  section.  Thus,  AAR 
asserts  that  the  rule  text  should  make 
clear  that  it  is  the  inspection  team  that 
is  to  inspect  both  sides  of  the  equipment 
sometime  during  the  inspection  process, 
not  any  single  inspector.  FRA  agrees 
with  the  recommendation  made  by  AAR 
in  its  petition.  FRA  did  not  intend  to 
suggest  that  a  Class  I  brake  test  may  be 
performed  by  only  one  inspector,  nor 
did  FRA  intend  to  limit  the  methods  by 
which  railroads  conduct  such  an 
inspection.  In  fact,  the  preamble  to  the 
final  rule  discusses  the  requirements 
contained  in  this  paragraph  in  terms  of 
"inspectors"  and  "individuals"  and 
indicates  that  the  method  of  performing 
the  required  inspection  would  be  left  to 
the  discretion  of  the  railroads  provided 
such  methods  ensure  that  all  required 
components  are  properly  inspected.  See 
66  FR  4169-70.  Consequently,  FRA  is 
modifying  this  paragraph  of  the  final 
rule  by  making  the  term  "inspector" 
plural. 

Redesignated  paragraph  (c)(4)  of  this 
section  (paragraph  (b)(4)  of  the  final 
rule)  is  also  being  modified  in  response 
to  an  issue  raised  by  AAR  in  its  petition. 
In  its  petition,  AAR  seeks  clarification 
-  of  FRA's  intent  regarding  the  pressure  at 
which  a  retest  of  a  car  is  to  be 
conducted.  AAR  asserts  that  a  strict 
reading  of  this  provision  in  the  final 
rule  would  require  that  the  retest  be 
conducted  at  the  operating  pressure  of 
the  train.  AAR  reconmiends  that  the 
language  of  the  requirement  be  modified 
to  permit  the  retest  to  be  performed  at 
a  pressure  that  is  within  15  psi  of  the 
pressure  at  which  the  train  will  be 
operated.  AAR  contends  that  other  cars 
in  the  train  may  be  initially  tested  at  a 
pressure  that  is  anywhere  between  75 
and  90  psi  because  the  final  rule  permits 
the  pressure  at  the  rear  of  the  train  to 
be  within  15  psi  of  the  pressure  at 
which  the  train  will  be  operated.  See  66 
FR  4202-03.  Thus,  AAR  maintains  that 


a  retest  of  a  car's  air  brakes  should  be 
permitted  to  be  conducted  at  the  same, 
pressiue  as  that  of  any  other  car  in  the 
train.  FRA  agrees  with  the  position  of 
AAR  and  is  amending  this  paragraph  to 
clarify  that  the  retesting  of  a  car  may  be 
conducted  at  a  pressure  that  is  within 
15  psi  of  the  pressure  at  which  the  train 
will  be  operated.  FRA  believes  this 
clarification  is  consistent  with  the  other 
inspection  requirements  contained  in 
the  final  rule  as  noted  in  the  above 
discussion  of  AAR's  concern. 
Furthermore,  although  the  final  rule  text 
and  attendant  preamble  discussion  are 
somewhat  ambiguous  on  this  issue, 
FRA's  intent  was  to  require  that  a  retest 
of  any  brake  found  not  to  apply,  or- 
failing  to  remain  applied,  be  conducted 
in  a  manner  that  is  consistent  with  the 
way  other  brakes  in  the  train  are  tested. 

In  its  petition,  AAR  objects  to  the 
final  rule  requirement  contained  in 
redesignated  paragraph  (e)  of  this 
section  (paragraph  (d)  in  the  final  rule) 
that  the  information  provided  to  a 
locomotive  engineer  and  the  related 
record  regarding  the  performance  of  a 
Class  I  brake  test  include  the  identity  of 
the  qualified  person(s)  performing  the 
inspection.  AAR  contends  that  this 
information  is  not  needed  by  a 
locomotive  engineer  to  operate  the  train. 
AAR  recommends  that  the  requirement 
be  deleted.  FRA  agrees  that  the 
information  is  not  necessarily  needed  by 
the  locomotive  engineer  to  operate  a 
train.  However,  FRA  does  believe  the 
information  is  necessary  to  ensure 
accountability  for  the  performance  of 
the  required  Class  I  brake  test  and 
provides  the  engineer  with  confidence 
that  the  inspection  was  properly 
performed.  Furthermore,  the  i 

information  provides  FRA  and  the 
railroads  with  a  readily  accessible 
means  to  monitor  an  employee's 
performance  and  adds  a  measiue  of 
enforceability  to  the  final  rule's 
requirement  to  have  qualified 
individuals  perform  these  safety-critical 
inspections.  Moreover,  the  identity  of 
the  person(s)  conducting  these  types  of 
inspections  is  currently  maintained  by 
virtually  all  railroads  and  is  presently 
being  provided  to  locomotive  engineers 
by  many  railroads.  Consequently,  FRA 
is  denying  AAR's  request  to  delete  the 
requirement  to  provide  the  identity  of 
the  qualified  person  performing  a  Class 
I  brake  test  as  FRA's  believes  that  the 
information  provides  accountability  and 
enforceability  and  is  consistent  with 
existing  practice  on  many  railroads. 

Section  232.207    Class  lA  Brake 
Tests — 1 .000-Mile  Inspection 

Paragraphs  (b)(1)  and  (b)(4)  of  this 
section  are  being  modified  so  that  the 
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references  to  §  232.205  contained  in 
these  paragraphs  conform  with  the 
redesignatipns  being  made  to  that 
section.  As  discussed  in  detail  above, 
§  232.205  of  the  final  rule  is  being 
modified  to  include  a  new  paragraph  (b) 
and,  thus,  paragraphs  (b)  tlirough  (e)  of 
that  section  in  the  final  rule  are  being 
redesignated  as  paragraphs  (c)  through 
(f).  Consequently,  conforming  changes 
are  being  made  to  paragraphs  (b)(1)  and 
(b)(4)  of  this  section  to  alter  the 
references  frtjm  paragraph  (b)  of 
§  232.205  to  redesignated  paragraph  (c) 
of  that  section. 

Section  232.209    Class  II  Brake  Tests- 
Intermediate  Inspection 

Paragraphs  (b)(1)  and  (b)(3)  of  this 
section  are  being  modified  so  that  the 
references  to  §  232.205  contained  in 
these  paragraphs  conform  with  the 
redesignations  being  made  to  that 
section.  As  discussed  in  detail  above, 
§  232.205  of  the  final  rule  is  being 
modified  to  include  a  new  paragraph  (b) 
and  thus,  paragraphs  (b)  through  (e)  of 
that  section  in  the  final  rule  are  being 
redesignated  as  paragraphs  (c)  through 
(f).  Consequently,  conforming  changes 
are  being  made  to  paragraphs  (b)(1)  and 
(b)(3)  of  this  section  to  alter  the 
references  from  paragraph  (b)  of 
§  232.205  to  redesignated  paragraph  (c) 
of  that  section. 

Paragraph  (a)(3)  of  this  section  is 
being  modified  to  conform  with  the  new 
paragraph  (a)(4)  being  added  to  this 
section.  As  discussed  in  detail  above, 
§  232.205  of  the  final  rule  is  being 
modified  to  include  a  new  paragraph  (b) 
that  explicitly  describes  the  types  of 
solid  blocks  of  cars  that  may  be  added 
to  a  train  without  further  direct  visual 
inspection.  Therefore,  a  new  paragraph 
(a)(4)  is  being  added  to  this  section  to 
conform  with  the  language  contained  in 
the  new  clarifying  paragraph  (b)  added 
to  §  232.205  of  the  final  rule.  It  should 
also  be  noted  that  the  last  sentence  of 
paragraph  (f)  of  this  section  in  the  final 
rule  is  being  removed  for  clarity.  FRA 
believes  that  the  last  sentence  of 
paragraph  (f)  may  have  created  some  of 
the  confusion,  expressed  by  AAR  in  its 
petition,  regarding  when  Class  in  brake 
tests  are  to  be  performed.  Thus, 
consistent  with  the  discussion 
contained  in  the  above  analysis  of 
§  232.205  and  because  the  language 
contained  in  the  last  sentence  of 
paragraph  (f)  of  this  section  duplicates 
the  requirements  contained  in  §232.211 
regarding  the  performance  of  Class  III 
brake  tests,  FRA  is  removing  this 
sentence.  See  66  FR  4204. 


Section  232.21 1     Class  III  Brake  Tests- 
Trainline  Continuity  Inspection. 

A  new  paragraph  (a)(4)  is  being  added 
to  this  section  to  conform,  with  the 
language  contained  in  the  new 
clarifying  paragraph  (b)  added  to 
§  232.205  of  the  final  rule.  As  discussed 
in  detail  above,  §  232.205  of  the  final 
rule  is  being  modified  to  include  a  new 
paragraph  (b)  that  explicitly  describes 
the  types  of  solid  blocks  of  cars  that  may 
be  added  to  a  train  without  further 
direct  visual  inspection.  Thus, 
paragraph  (a)(3)  and  the  new  paragraph 
(a)(4)  of  this  section  are  intended  to 
explain  that  when  the  types  of  solid 
blocks  described  in  §  205.205(b)(1)  and 
(b)(2)  are  added  to  a  train,  the  train  is 
required  to  receive  a  Class  III  brake  test 
pursuant  to  the  provisions  contained  in 
this  section.  Paragraph  (a)(4)  of  this 
section  as  contained  in  the  final  rule  is 
being  redesignated  as  paragraph  (a)(5). 
What  was  paragraph  (a)(5)  of  this 
section  in  the  final  rule  is  being  moved 
to  a  new  paragraph  (d)  in  this  section 
and  is  being  modified  as  explained  in 
detail  below. 

Paragraph  (b)(1)  of  this  section  is 
being  amended  in  response  to  concerns 
raised  in  AAR's  petition  regarding  the 
pressure  at  which  Class  III  brake  test  are 
required  to  be  performed.  AAR  contends 
that  because  the  purpose  of  a  Class  III 
brake  test  is  to  ensure  trainline 
continuity  there  is  no  reason  to  require 
the  pressure  at  the  rear  of  the  train  to 
be  not  less  than  75  psi.  AAR 
recommends  that  a  Class  in  brake  test  be 
permitted  to  be  performed  when  the  air 
pressure  at  the  rear  of  the  train  reaches 
60  psi.  AAR  asserts  that  to  require  the 
trainline  to  be  charged  to  a  minimum  of 
75  psi  rather  than  60  psi  will  add  15 
minutes  to  the  charging  time  of  a  100- 
car  train  prior  to  the  test  being 
performed  and  that  there  is  no  safety 
purpose  served  by  requiring  the  higher 
trainline  pressure.  FRA  agrees  with  the 
recommendation  made  in  AAR's 
petition.  As  the  sole  piu-pose  of  a  Class 
III  brake  test  is  to  ensure  that  the  train 
brake  pipe  is  delivering  air  to  the  rear 
of  the  train,  FRA  believes  that  this  can 
easily  be  ascertained  with  a  rear  brake 
pipe  pressure  of  60  psi.  See  66  FR  4173- 
74.  Moreover,  FRA  is  not  aware  of  any 
safety  hazard  caused  by  permitting  this 
brake  test  to  be  performed  at  the  lower 
rear  car  pressure.  Furthermore,  FRA  also 
agrees  that  this  allowance  will  help 
reduce  train  delay  and  reduce  the 
amount  of  time  public  and  private 
highway-rail  grade  crossings  are  blocked 
for  the  purposes  of  conducting  this 
inspection.  Consequently,  FRA  is 
amending  paragraph  (b)(1)  of  this 
section  to  permit  Class  III  brake  tests  to 


be  conducted  when  the  pressure  at  the 
rear  of  the  train  is  a  minimum  of  60  psi. 
As  noted  above,  a  new  paragraph  fd) 
is  being  added  to  this  section  to  address 
concerns  raised  in  AAR's  petition 
regarding  the  performance  of  a  Class  ID 
brake  test  when  trainline  continuity  is 
broken  but  no  changes  to  the  train 
consist  occur.  AAR  contends  that  the 
regulations  as  they  existed  prior  to  the 
issuance  of  the  final  rule  only  required 
the  railroad  to  verify  that  brake  pressure 
is  being  restored  to  the  rear  of  the  train 
after  an  otherwise  imchanged  train 
consist  is  recoupled.  AAR  believes  this 
same  allowance  should  be  provided  for 
in  the  final  rule  and  contends  that  such 
a  provision  would  further  reduce  the 
amount  of  time  that  grade  crossings  are 
required  to  be  blocked.  FRA  agrees  with 
the  position  of  AAR.  Part  232  as  it 
existed  prior  to  the  issuance  of  the  final 
rule  did  permit  the  recoupling  of  an 
luichanged  train  consist  with  a 
verification  that  the  air  pressure  is  being 
restored  at  the  rear  of  the  train.  See  49 
CFR  232.13(b).  Thus,  FRA  agrees  that 
the  current  practice  within  the  industry 
is  to  conduct  a  rear  pressure  verification 
inspection  when  an  otherwise 
unchanged  train  consist  is  recoupled. 
FRA  also  believes  that  normally,  absent 
vandalism,  if  the  train  consist  is  not 
changed  or  altered  by  either  the 
removal,  replacement,  or  addition  of 
equipment  there  should  be  no  effect  on 
the  operation  of  the  train's  brake  system 
that  cannot  be  identified  with  a  rear 
pressure  verification  inspection.  FRA 
further  agrees  that  permitting  the 
method  of  testing  suggested  by  AAR 
would  reduce  the  time  trains  spend 
blocking  public  and  private  grade 
crossings.  Therefore,  FRA  is  adding  a 
new  paragraph  (d)  to  this  section,  which 
requires  verification  that  the  brake  pipe 
pressure  of  the  train  is  being  restored  as 
indicated  by  a  rear  car  gauge  or  end-of- 
train  device  in  circumstances  where  the 
continuity  of  the  brake  pipe  is  broken 
with  the  train  consist  odierwise 
remaining  intact.  It  should  be  noted  that 
the  new  paragraph  clearly  requires  that 
a  visual  inspection  of  the  application 
and  release  of  the  brakes  on  the  rear  car 
be  conducted  in  the  absence  of  a  rear  car 
gauge  or  end-of  train-device. 

Section  232.213    Extended  Haul  Trains 

AAR  again  raises  concerns  regarding 
the  viabiUfy  of  the  provisions  contained 
in  this  section  of  the  final  rule.  AAR 
continues  to  assert  that  the  1,500-mile 
limitation  placed  on  extended  haxd 
trains  provides  little  benefit  to  the 
indusUy.  AAR  reasserts  its  request  to 
extend  the  mileage  limitation  contained 
in  this  section  of  the  final  rule.  FRA 
believes  that  the  preamble  to  the  final 
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rule  fully  addresses  the  mileage 
limitation  concerns  raised  by  AAR  and 
provides  a  complete  discussion  of  FRA's 
rationale  for  limiting  the  distance  these 
train  are  permitted  to  travel  between 
brake  inspection.  See  66  FR  4119-21. 
4174-75.  FRA  sees  no  need  to  reiterate 
that  discussion  in  this  document. 
Moreover.  FRA  continues  to  believe  that 
AAR's  concerns  regarding  the  viability 
of  the  provisions  contained  in  this 
section  of  the  final  rule  are  misplaced 
and  inaccurate. 

Paragraphs  (a)(6)and  (a){7)  of  this 
section  are  being  modified  in  response 
to  concerns  raised  in  AAR's  petition 
regarding  the  performance  and 
documentation  of  inbound  inspections 
on  extended  haul  trains.  AAR  contends 
that  if  FRA's  stated  purpose  for 
requiring  inboimd  inspections  on  these 
trains  is  to  assess  the  impact  of  the 
provisions  on  the  safety  of  such  train 
operations,  then  FRA  should  place  a 
known  time  limit  on  this  assessment. 
AAR's  petition  implies  that  three  years 
would  be  a  more  than  sufficient  time 
period  for  FRA  to  evaluate  any  negative 
safety  impacts  arising  fit)m  the 
provisions  contained  in  this  section. 
AAR's  also  contends  that  the  inbound 
inspection  and  recordkeeping  . 
requirements  contained  in  the  final  rule 
with  regard  to  extended  haul  trains  are 
major  impediments  to  the  viability  of 
the  provisions. 

FRA  tends  to  agree  with  the  concerns 
raised  by  AAR  with  regard  to  this 
portion  of  the  extended  haul  provisions. 
The  final  rule  made  clear  that  the 
purpose  of  the  inbound  inspections  on 
these  trains  is  to  facilitate  the 
assessment  of  the  safety  and  operational 
effects  of  the  provisions  contained  in 
this  section.  See  66  FR  4174-75.  Thus, 
FRA  agrees  that  the  requirement  to 
perform  inbound  inspections  should  be 
for  a  limited  period,  during  which  such 
assessments  can  be  conducted.  FRA 
believes  that  the  three-year  period 
recommended  by  AAR  in  its  petition 
would  provide  FRA  and  the  railroads 
with  si^cient  time  to  evaluate  the 
effects  of  these  extended  operations. 
Therefore.  FRA  is  amending  paragraphs 
(a)(6)  and  (a)(7)  of  this  section  to  limit 
the  requirement  to  perform  inbound 
inspections  on  extended  haul  trains  and 
maintain  the  related  records  to  a  period 
of  three  years  from  the  applicability  date 
of  the  provisions;  i.e..  until  April  1. 
2007.  However,  as  FRA  will  utilize  this 
three-year  period  to  assess  the  safety 
and  operational  aspects  of  these 
extended  operations,  FRA  must  have  a 
means  by  which  it  may  extend  the 
requirement  to  perform  inbound 
inspections  in  the  event  the  assessment 
discloses  safety  or  operational  hazards. 


Consequently,  the  amended  provisions 
will  permit  FRA  to  continue  to  require 
the  performance  of  inbound  inspections 
on  these  trains  should  the  evaluation 
reveal  detrimental  effects  on  the  safety 
of  these  operations.  The  modifications 
make  clear  that  FRA  must  publish  a 
notice  in  the  Federal  Register  of  its 
decision  to  continue  the  inboimd 
inspection  requirement  detailing  the 
basis  for  such  a  determination.  "The 
modifications  also  make  clear  that  the 
determination  to  extend  the  inbound 
inspection  requirement  will  be  based  on 
the  records  required  to  be  maintained 
under  paragraph  (a)(7)  of  this  section 
and  any  other  relevant  safety  data. 

Section  232.215    Transfer  Train  Brake 
Tests 

Paragraph  (a)(3)  of  this  section  is 
being  modified  so  that  the  reference  to 
§  232.205  contained  in  this  paragraph 
conforms  with  the  redesignations  being 
made  to  that  section.  As  discussed  in 
detail  above.  §  232.205  of  the  final  rule 
is  being  modified  to  include  a  new 
paragraph  (b)  and  thus,  paragraphs  (b) 
through  (e)  of  that  section  in  the  final 
rule  are  being  redesignated  as 
paragraphs  (c)  through  (f). 
Consequently,  a  conforming  change  is 
being  made  to  paragraph  (a)(3)  of  this 
section  to  alter  the  reference  from 
paragraph  (b)(4)  of  §  232.205  to 
redesignated  paragraph  (c)(4)  of  that 
section. 

Section  232.21 7    Train  Brake  Tests 
Conducted  Using  Yard  Air 

Paragraph  (c)  of  this  section  is  being 
modified  so  that  the  references  to 
§  232.205  contained  in  this  paragraph 
conform  with  the  redesignations  being 
made  to  that  section.  As  discussed  in 
detail  above.  §  232.205  of  the  final  rule 
is  being  modified  to  include  a  new 
paragraph  (b)  and  thus,  paragraphs  (b) 
through  (e)  of  that  section  in  the  final 
rule  are  being  redesignated  as 
paragraphs  (c)  through  (f). 
Consequently,  conforming  changes  are 
being  made  to  paragraph  (c)  of  this 
section  to  alter  the  references  from 
paragraph  (b)  of  §  232.205  to 
redesignated  paragraph  (c)  of  that 
section. 

Paragraph  (c)(3)  of  this  section  is  also 
being  modified  in  response  to  concerns 
raised  in  AAR's  petition  regarding  the 
performance  of  the  required  leakage  or 
air  flow  test  of  the  brake  system  using 
yard  air.  AAR  recommends  that  the 
leakage  or  air  flow  test,  required  to  be 
performed  at  the  pressure  at  which  the 
train  will  be  operated  pursuant  to  the 
requirements  contained  in  §232.205.  be 
permitted  to  be  performed  at  80  psi 
when  yard  air  is  used  to  perform  a 


leakage  or  air  flow  test  pursuant  to  the 
Class  I  brake  test  requirements.  AAR 
contends  that  the  final  rule  requirement 
to  perform  these  tests  when  the 
locomotives  are  attached  if  the  yard  air 
source  is  not  capable  of  attaining  the  psi 
pressure  at  which  the  train  will  be 
operated  (which  for  most  trains  is  90 
psi)  would  result  in  a  delay  of  at  least 
five  minutes  per  train.  AAR  asserts  that 
current  industry  practice  when  using 
yard  air  is  to  perform  the  leakage  or  air 
flow  tests  at  80  psi  and  that  this  practice 
has  not  resulted  in  any  known  adverse 
impact  on  safety.  AAR  also  notes  that 
most  yard  air  sources  in  use  today  are 
not  capable  of  producing  90  psi  as 
required  for  these  tests  under  §  232.205 
of  the  final  rule.  Thus.  AAR  suggests 
that  substantial  train  delay  would  result 
from  waiting  to  perform  these  tests  until 
locomotive  power  is  attached. 

FRA  agrees  with  the  concerns  raised 
by  AAR  in  its  petition  and  is  amending 
paragraph  (c)(3)  of  this  section  of  the 
final  rule  to  permit  the  leakage  or  air 
flow  test  to  be  conducted  at  80  psi  when 
yard  air  is  used  to  conduct  a  required 
leakage  or  air  flow  test.  FRA  agrees  that 
it  has  permitted  railroads  to  perform 
these  tests  with  yard  air  at  80  psi  for 
years  and  is  not  aware  of  any 
detrimental  effect  on  safety.  FRA  also 
agrees  that  most  yard  air  sources 
currently  being  used  in  the  industry 
lack  the  capability  to  produce  air 
pressiue  at  90  psi.  FRA  further  believes 
that  the  10-psi  allowance  will  not 
significantly  affect  the  performance  or 
accuracy  of  either  the  leakage  or  air  flow 
test.  It  should  be  noted  that  the 
modified  language  requires  that  the 
leakage  or  air  flow  test  be  conducted 
when  the  locomotives  are  attached  if  the 
air  pressure  of  the  yard  test  device  is 
anything  less  than  80  psi.  Furthermore, 
the  allowance  provided  by  the 
modification  being  made  to  this  section 
applies  only  to  instances  when  yard  air 
test  devices  are  used  to  conduct 
required  leakage  or  air  flow  test.  FRA 
intends  to  make  clear  that,  if 
locomotives  are  used  to  perform  these 
tests,  then  the  train  must  be  charged  to 
the  pressiire  at  which  it  will  be 
operated. 

Section  232.2 19    Double  Heading  and 
Helper  Service 

Paragraph  (c)(2)  of  this  paragraph  is 
being  modified  in  response  to  a  request 
made  by  AAR  in  its  petition  regarding 
the  resetting  of  a  helper  link  device  or 
similar  teclmology.  AAR  requests  that 
the  final  rule's  requirement  that  a 
method  to  reset  the  device  be  provided 
in  the  cab  of  the  helper  locomotive  be 
modified  to  permit  the  devices  to  reset 
automatically  rather  than  be  reset  by  the 
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locomotive  engineer  manually.  FRA 
believes  that  allowance  should  be 
provided  to  permit  the  use  of  the 
automatic  reset  technology  being 
incorporated  into  some  helper  link 
devices  and  similar  technology.  FRA 
believes  the  automatic  reset  capability 
would  eliminate  one  more  thing  that  a 
locomotive  engineer  must  memually 
opiate  or  control,  thereby  allowing  the 
engineer  to  focus  on  a  smaller  set  of 
tasks.  Thus,  paragraph  (c)(2)  of  this 
section  is  being  amended  to  require 
locomotives  equipped  with  a  helper  link 
device  or  similar  technology  to  be 
equipped  with  a  means  to  reset  the 
device  in  the  cab  of  the  locomotive 
manually  or.  in  the  alternative,  have  the 
device  or  locomotive  equipped  with  a 
means  to  reset  the  device  automatically. 
The  amended  final  rule  language  makes 
clear  that  the  automatic  reset  function 
must  occur  within  a  time  interval  that 
is  no  less  than  the  time  required  to  reset 
the  device  from  the  cab  of  the 
locomotive  manually. 

In  its  petition,  BLE  suggests  that  the 
final  rule  be  modified  to  require  that  a 
separate  computer  screen  or  switch  be 
provided  in  the  cab  of  a  helper 
locomotive  to  pull  the  coupling  pin  or 
uncouple  the  helper  imit  from  the  train 
being  pushed.  BLE  provided  no 
rationale  or  discussion  regarding  the 
need  for  this  added  technology. 
Furthermore,  BLE  did  not  indicate 
whether  such  technology  is  ciurently 
available  at  a  reasonable  price. 
Moreover,  FRA  is  not  aware  of  a 
significant  safety  problem  related  to 
existing  helper  operations. 
Consequently,  FRA  is  denying  BLE's 
request  to  require  the  suggested 
technology  on  helper  locomotives. 

Subpart  D — Periodic  Maintenance  and 
Testing  Requirements 

Section  232.303    General  Requirements 

FRA  is  making  a  clarifying 
amendment  to  the  definition  of  "major 
repair"  contained  in  paragraph  (a)(2)  of 
this  section  in  the  final  rule.  On  August 
1,  2001,  the  requirements  regarding 
periodic  maintenance  and  testing 
contained  in  subpart  D  became 
applicable  to  the  industry.  When 
including  the  definitions  of  "repair 
track"  and  "major  repair"  in  the  final 
rule,  FRA's  piupose  was  not  to  alter  the 
basic  approach  to  capturing  cars  for 
periodic  brake  testing  at  appropriate 
intervals  as  currently  existed  in  the 
industry.  FRA  also  intended  for  these 
and  other  definitions  in  the  final  rule  to 
be  consistent  with  FRA's  existing 
enforcement  policies  and  guidance.  See 
66  FR  4178  and  66  FR  39684.  On 
January  12,  2000.  prior  to  the  issuance 


of  the  final  rule.  FRA  issued  Technical 
Bulletin  (TB)  MP&E  00-01  containing 
enforcement  guidance  regarding  what 
constitutes  a  repair  or  shop  track.  The 
definitions  of  "repair  track"  and  "major 
repair"  contained  in  the  final  rule 
codified  much  of  the  guidance 
contained  in  the  above  noted  TB. 

Subsequent  to  the  issuance  of  TB 
MP&E  00-01.  based  on  concerns  raised 
by  the  industry.  FRA  issued  oral 
guidance  to  its  inspection  forces 
explaining  that  the  practice  of  changing 
wheels  on  intermodal  cars  located  on 
intermodal  loading  ramps  does  not 
qualify  the  track  as  a  repair  track  and 
that  such  activity  did  not  constitute  a 
major  repair.  Although  this  guidance 
was  not  formalized  in  the  form  of  a  TB. 
the  guidance  has  been  and  continues  to 
be  FRA's  enforcement  position. 
Therefore,  as  FRA's  primary  intent 
when  issuing  the  final  rule  definitions 
was  to  remain  consistent  with  existing 
enforcement  gmdance  and  policies,  FRA 
did  not  intend  to  consider  (he  changing 
of  wheels  on  intermodal  cars  at 
intermodal  loading  ramps  to  constitute 
a  "major  repair"  for  the  purposes  of 
§  232.203(a)(2)  when  issuing  the  final 
rule.  On  October  19,  2001,  FRA  issued 
TB  MP&E  01-04  containing  the  above 
noted  guidance  to  its  field  inspection 
forces.  Consequently,  the  modification 
to  this  section  merely  incorporates 
enforcement  guidance  existing  prior  to 
the  issuance  of  the  final  rule  and  makes 
clear  that  trackage  at  an  intermodal 
loading  ramp  was  not  intended  to  be 
and  should  not  be  considered  a  "repair 
track"  imder  §  232.303(a)(1)  when  only 
wheel  change-outs  (whether  an  air  jack 
is  used  or  not)  and  other  minor  repairs 
are  performed  on  such  trackage. 
However,  if  major  repairs  are  performed 
on  the  cars  at  the  loading  ramp,  then  the 
definition  of  "shop  or  repair  track" 
contained  in  §  232.303(a)(1)  will  apply 
and  the  car(s)  should  be  handled 
accordingly.  It  should  also  be  noted  that 
if  a  wheel  change-out  is  due  to  the 
wheel  having  any  of  the  defective 
conditions  identified  in  §232. 305(b)(5), 
then  a  single  car  test  is  to  be  conducted 
on  that  car  pursuant  to  the  requirements 
contained  in  this  subpart  regardless  of 
the  location  where  the  defect  is 
discovered  or  the  wheel  is  changed. 

Subpart  E—End-of-Train  Devices 

Section  232.407    Operations  Requiring 
Use  of  Two-Way  End-of-Train  Devices; 
Prohibition  on  Purchase  of 
Nonconforming  Devices 

A  new  paragraph  (g)(2)  is  being  added 
to  this  section  in  response  to  concerns 
raised  in  AAR's  petition  regarding  the 
operation  of  a  train  when  the  two-way 


EOT  fails  while  the  train  is  operating  on 
a  section  of  track  with  an  average  grade 
of  two  percent  or  greater  for  a  distance 
of  two  continuous  miles.  AAR  contends 
that  although  the  preamble  to  the  final 
rule  discusses  the  operation  of  trains  on 
such  grades  when  communication 
failiues  occur  on  the  provided 
alternative  methods  of  operation  over 
heavy  grades,  the  final  rule  fails  to 
provide  any  provisions  for  operating  on 
such  grades  when  a  failure  of  a  two-way 
EOT  occurs  while  actually  operating  on    « 
the  heavy  grade.  AAR  recommends  that 
provisions  similar  to  those  provided  for 
the  alternative  methods  of  operation 
should  also  be  included  to  address  a 
failure  of  the  two-way  EOT  while  a  train 
is  in  the  process  of  traversing  a  heavy 
grade  averaging  two  percent  for  two 
continuous  miles. 

FRA  shares  the  concerns  raised  by 
AAR  in  its  petition  and  believes  that 
clarification  of  the  requirements 
covering  these  circiunstances  should  be 
addressed  in  the  final  rule.  FRA  believes 
that  the  preamble  to  the  final  rule  makes 
clear  that  the  stopping  of  trains  in 
circumstances  where  the  two-way  EOT 
fails  while  a  train  is  traversing  a  heavy 
grade  should  be  done  in  accordance 
with  the  railroad's  operating  rules.  See 
66  FR  4184.  When  issuing  the  two-way 
EOT  requirements,  FRA  did  not  intend 
for  engineers  to  place  themselves  in 
imsafe  situations  when  they  encounter 
an  en  route  failiue  of  the  device  when     ^'»^^. 
traversing  a  heavy  grade.  Although  the 
existing  rule  prohibits  the  operation  of 
a  train  over  certain  heavy  grades  when 
a  failure  of  the  device  occurs  en  route, 
FRA  did  not  intend  that  the  train  be 
immediately  stopped  when  a  failure  of 
the  device  occurs  while  operating  on  a 
heavy  grade.  Rather,  FRA  intended  for 
the  locomotive  engineer  to  conduct  the 
movement  in  accordance  with  the 
railroad's  operating  rules  for  bringing 
the  train  safely  to  a  stop  at  the  first 
available  location.  Therefore,  safety  may 
require  that  the  train  continue  down  the 
grade  or  to  a  specific  siding  rather  than 
come  to  an  immediate  halt. 
Consequently,  a  new  paragraph  (g)(2)  is 
being  added  to  the  final  rule  which 
makes  clear  that,  if  a  two-way  EOT  fails 
while  a  train  is  traversing  a  section  of 
track  with  an  average  grade  of  two 
percent  for  two  continuous  miles,  the 
train  is  to  be  brought  to  a  stop  at  the  first 
available  location  in  accordance  with  a 
railroad's  operating  rules.  FRA  believes 
this  clarification  is  consistent  with 
FRA's  intent  and  expectations  when 
issuing  the  two-way  EOT  regulations. 
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Section  232.409    Inspection  and 
Testing  of  End-of-Train  Devices 

Paragraph  (c)  of  this  section  is  being 
modified  to  read  the  way  the  paragraph 
read  when  initially  included  in  the  final 
rule  issued  on  January  17.  2001.  Prior  to 
May  31,  2001.  this  paragraph  required 
that,  if  the  person  conducting  the  test  of 
the  two-way  end-of-train  device  on  a 
train  is  someone  other  than  a  train  crew 
member,  the  locomotive  engineer  of  the 
train  must  be  notified  of  the  name  of  the 
.  person  conducting  the  test  and  a  record 
must  be  maintained,  in  the  cab  of  the 
controlling  locomotive,  containing  the 
name  of  the  person  conducting  the  test. 
See  66  FR  4210.  Although  this 
requirement  originally  had  a 
compliance  date  of  May  31,  2001.  FRA 
deferred  the  compliance  date  of  the 
requirement  until  further  notice  in  order 
to  allow  FRA  an  opportunity  to  respond 
to  AAR's  petition  for  reconsideration 
which  questioned  the  need  for  this 
specific  provision.  See  66  FR  29501 
(May  31,  2001).  AAR's  petition 
questions  the  need  for  the  locomotive 
.  engineer  to  be  informed  of  the  name  of 
the  person  testing  the  two-way  EOT. 
AAR  recommends  elimination  of  the 
requirement. 

The  preamble  to  the  final  rule  makes 
clear  that  the  purpose  of  the 
requirements  to  provide  the  locomotive 
engineer  with  the  date  and  time  of  the 
test,  the  location  where  the  test  was 
performed,  and  the  name  of  the  person 
performing  the  test  is  to  ensiue  that 
locomotive  engineers  are  provided 
sufficient  information  to  confirm  that 
the  devices  are  properly  inspected  and 
tested  and  to  provide  locomotive 
engineers  with  a  measure  of  confidence 
that  the  devices  will  work  as  intended. 
See  66  FR  4184.  FRA  continues  to 
believe  all  of  the  information  originally 
contemplated  by  the  final  rule  is 
necessary  to  ensure  accountability  for 
performing  proper  inspections  and  tests 
of  the  devices.  The  information  also 
provides  both  FRA  and  the  railroads 
with  a  means  to  monitor  the  inspection 
practices  of  individuals  responsible  for 
performing  inspections  and  tests 
required  by  the  final  rule.  Furthermore, 
as  AAR's  petition  notes  that  railroads 
maintain  the  required  information,  FRA 
sees  little  burden  being  imposed  by  the 
final  rule  in  requiring  that  the 
information  to  be  provided  to  the 
locomotive  engineer.  Consequently,  the 
language  of  paragraph  (c)  of  this  section 
is  being  revised  to  read  the  same  as  it 
did  when  the  final  rule  was  issued  on 
January  17,  2001.  See  66  FR  4210. 

Paragraph  (d)  of  this  section  of  the 
final  rule  is  being  amended  in  response 
to  concerns  raised  in  a  late-filed  petition 


submitted  by  UP  regarding  the  periodic 
calibration  of  two-way  EOT  devices,  hi 
its  petition  UP  recommends  that  the 
periodic  calibration  period  be  changed 
ftt)m  every  365  days  as  required  by  the 
final  rule  to  every  368  days.  UP 
contends  that  a  368-day  period  would 
be  consistent  with  the  92-day  periodic 
inspection  cycle  required  for  locomotive 
by  part  229.  See  49  CFR  229.23.  UP 
requests  this  change  to  avoid  having  to 
take  locomotives  out  of  service  to 
perform  the  calibration  of  the  two-way 
EOT  device  head-end.  UP  also  requests 
that  the  368-day  calibration  period  not 
begin  running  until  the  unit  is  placed 
back  in  service  after  being  calibrated. 
UP  contends  that  several  railroads 
remove  the  head-end  units  from  their 
locomotives  to  have  the  annual  testing 
and  calibration  performed  by  outside 
parties.  After  the  calibration  is 
complete,  the  unit  is  returned  to  the 
railroad  and  may  remain  in  storage  for 
a  considerable  length  of  time  prior  to 
being  placed  back  in  service  on  a 
locomotive. 

FRA  tends  to  agree  with  the  issues 
and  concerns  raised  by  UP  in  its 
petition.  FRA  agrees  that  it  is  only 
logical  to  make  the  calibration  period  of 
two-way  EOT  devices  coincide  with  the 
periodic  inspection  interval  for 
locomotives.  FRA  also  agrees  that  the 
calibration  period  for  the  devices  should 
begin  ft'om  the  time  the  devices  are 
actually  placed  back  in  service  after 
receiving  the  required  testing  and 
calibration.  However.  FRA  believes  that 
EOT  devices  should  not  be  permitted  to 
be  stored  indefinitely  prior  to  being 
placed  in  service  without  being  retested 
and  calibrated,  if  necessary.  FRA 
believes  that  the  92-day  periodic 
inspection  cycle  for  locomotives 
provides  an  adequate  out-of-service  or 
"shelf-life  '  period.  This  would  allow 
head-end  units  to  be  removed  at  one 
periodic  inspection  for  testing  and 
calibration,  and  then  be  replaced  at  the 
next  periodic  inspection  for  that 
locomotive.  FRA  does  not  believe  that  a 
92-day  shelf  life  will  impact  the 
operation  or  calibration  of  the  devices 
and  will  provide  railroads  with 
flexibility  in  meeting  the  testing  and 
calibration  requirements  contained  in 
the  final  rule.  It  should  be  noted,  that 
FRA  has  left  it  to  the  railroads  to 
determine  how  to  track  and  record  any 
shelf  life.  Consequently,  paragraph  (d) 
of  this  section  of  the  final  rule  is  being 
amended  by  extending  the  testing  and 
calibration  to  368  days  and  by  providing 
up  to  a  92-day  shelMife  for  the  devices 
after  being  properly  tested  and 
calibrated. 

It  should  be  noted  that  AAR  raised  a 
concern  regarding  the  discussion  related 


to  bench  testing  of  EOT  devices 
contained  in  the  preamble  to  the  final 
rule.  See  66  FR  4185.  Although  agreeing 
with  FRA  that  regulations  on  bench 
testing  were  uimecessary,  AAR  objected 
to  FRA's  implication  that  the  bench  test 
of  an  EOT  device  transported  in  a  truck 
should  remain  valid  for  only  one  hovu. 
FRA  believes  that  AAR  has 
misconstrued  the  discussion  contained 
in  the  preamble  to  the  final  rule 
regarding  the  reasonable  time  period  for 
which  a  bench  test  of  the  device  would 
remain  valid.  In  the  preamble 
discussion,  FRA  was  merely  attempting 
to  point  out  that  what  constitutes  a 
reasonable  time  between  bench  testing 
and  installation  of  the -devices  varies 
based  upon  the  environment  and 
conditions  to  which  the  device  is 
exposed  after  being  bench  tested.  The 
preamble  was  attempting  to  illustrate 
that  mistreatment  of  the  devices  after 
testing  would  severely  limit  the  time  for 
which  a  bench  test  would  remain  valid. 
See  66  FR  4185.  FRA  did  not  intend  to 
imply  that  the  bench  test  on  any  device 
transported  in  a  vehicle  would  remain 
valid  for  only  one  hour.  The  focus  of  the 
determination  should  be  on  the 
handling  of  device  and  the  conditions  to 
which  the  device  is  exposed  subsequent 
to  conducting  the  bench  test. 

Appendix  A  to  Part  232 — Schedule  of 
Ci^  Penalties 

Appendix  A  to  this  part  contains  the 
schedule  of  civil  penalties  to  be  used  in 
connection  with  this  part.  Conforming 
changes  are  being  made  to  the  schedule  of 
civil  penalties  based  on  the  changes  being 
made  to  the  final  rule* discussed  in  detail 
above. 

Appendix  B  to  Part  232— Part  232  prior 
to  May  31,  2001 

A  conforming  change  is  being  made  to 
§232.13(d)(2)(i)  of  part  232  as  it  existed  prior 
to  May  31,  2001.  Section  232.13(d)(2)(i)  of 
part  232  as  it  existed  prior  to  May  31,  2001, 
incorrectly  cites  to  §232.13(c)-{i)  as  the 
section  under  which  cars  added  to  a  train  are 
to  be  inspected.  See  66  FR  4216.  This 
typographical  error  was  made  when  part  232 
was  revised  in  1986.  See  51  FR  17303  (May 
9,  1986).  When  part  232  was  originally 
issued.  §  232.13(d)(2)(i)  correctly  cited  a 
reference  to  §232.12  (c)-(j).  See  33  FR  19679 
(December  25, 1968).  Compare  §  232.13(d)(1), 
(d)(2)(ii)  and  (e)(2),  of  part  232  as  it  existed 
prior  to  May  31,  2001,  all  of  which  correctly 
cite  the  initial  terminal  test  provisions  in 
§232.12(c)-(j).  Consequently,  FRA  is 
correcting  this  typographical  error  for  clarity 
purposes  in  this  document. 

Paragraphs  (a)(2)(iii)  and  (b)(3)  of  §  232.17 
are  being  amended  in  response  to  concerns 
raised  in  RPCA's  petition  regarding  the 
accessibility  and  availability  of  the  testing 
documents  referenced  in  these  two 
paragraphs.  RPCA  contends  that  the 
referenced  standards  and  documents  are  no 
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longer  available  from  the  sources  indicated  in 
§232.17  as  it  existed  prior  to  May  31,  2001. 
FRA  is  amending  paragraph  (a)(2)(iii)  of 
§  232.17  to  clarify  that  the  single  car  test 
required  to  be  performed  pursuant  to  this 
paragraph  may  be  conducted  in  accordance 
with  the  applicable  AAR  Code  of  Tests  or  the 
APTA  standard  referenced  in  49  CFR 
238.311(a).  FRA  has  retained  the  requirement 
to  utilize  the  applicable  AAR  standard 
because  FRA  recognizes  that  the  new  APTA 
standard  does  not  address  every  type  of  brake 
system  used  on  many  tourist  and  excursion 
operations.  Thus,  where  the  referenced 
APTA  standard  related  to  performing  single 
car  tests  on  certain  passenger  equipment  does 
not  address  a  particular  brake  system,  FRA 
would  expect  the  applicable  AAR  standard  to 
be  utilized.  Paragraph  (b)(3)  of  §  232.17  is 
being  amended  by  inserting  FRA's  current 
address  as  the  location  where  the  standards 
and  procedures  referenced  in  §232.17  can  be 
obtained.  FRA  believes  it  has  copies  of  all  the 
material  referenced  in  this  section  and  can 
provide  them  to  interested  parties  upon 
request. 

In  its  petition,  RPCA  also  sought 
clarification  of  the  periodicity  for  performing 
the  required  cleaning,  repair,  lubrication,  and 
testing  required  by  §  232.17(b)  as  it  existed 
prior  to  May  31,  2001.  The  referenced  AAR 
Standard  S-045  contains  the  periodicity  for 
performing  the  required  attention.  FRA 
would  expect  equipment  used  in  tourist, 
historic,  scenic,  and  excursion  operations  to 
conduct  the  required  maintenance  in 
accordance  with  that  referenced  AAR 
standard.  If  such  equipment  were  to  be 
hauled  in  a  freight  train  covered  by  the  new 
part  232  or  in  a  passenger  train  covered  by 
part  238  of  this  chapter,  then  FRA  would 
expect  the  equipment  to  meet  the  testing  and 
inspection  requirements  contained  in  those 
regulations.  FRA  does  not  believe  this 
rulemaking  is  the  proper  forum  for  changing 
or  modifying  the  inspection,  testing,  and 
maintenance  requirements  applicable  to 
tourist,  historic,  scenic,  and  excursion 
operations.  In  the  preamble  to  the  final  rule 
FRA  noted  that  it  has  established  a  Tourist 
and  Historic  Railroads  Working  Group 
formed  under  Railroad  Safety  Advisory 
Committee  to  specifically  address  the 
applicability  of  FRA's  regulations  to  these 
unique  types  of  operations.  FRA  made  clear 
that  any  requirements  issued  by  FRA  for 
these  types  of  operations  would  be  part  of  a 
separate  rulemaJdng  proceeding.  See  66  FR 
4145-46. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  response  to  petitions  for 
reconsideration  of  the  final  rule  has 
been  evaluated  in  accordance  Executive 
Order  12866  and  DOT  policies  and 
procediues.  Although  the  final  rule  met 
the  criteria  for  being  considered  a 
significant  rule  under  those  policies  and 
procedures,  the  amendments  contained 
in  this  response  to  petitions  for 
reconsideration  of  the  final  rule  are  not 
considered  significant  because  they 


either  clarify  requirements  currently 
contained  in  the  final  rule  or  allow  for 
greater  flexibility  in  complying  with  the 
rule.  The  economic  impact  of  the 
amendments  and  clarifications 
contained  in  this  response  to  petitions 
for  reconsideration  will  generally 
reduce  the  cost  of  compliance  with  the 
rule.  However,  the  cost  reduction  is  not 
easily  quantified  and  does  not 
significantly  alter  FRA's  original 
analysis  of  the  costs  and  benefits 
associated  with  the  original  final  rule. 
In  the  detailed  discussion  of  AAR's 
concerns  regarding  the  final  rule's 
regulatory  evaluation  contained  above, 
FRA  acknowledges  that  it  erred  in  the 
final  rule's  RIA  when  estimating  the 
safety  benefits  to  be  derived  itom  the 
specific  accidents  included  in  the 
analysis.  (See  preamble  above:  "I. 
Discussion  of  Regulatory  Evaluation 
Concerns.")  However,  FTIA  believes  that 
the  error  and  resulting  reduction  in  the 
safety  benefits  does  not  in  anyway 
compromise  the  integrity  of  the  analysis 
or  impact  the  decisions  made  by  FRA 
and  does  not  change  the  necessity  for 
any  of  the  provisions  contained  in  the 
final  rule.  Furthermore,  FRA  finds  all 
the  other  economic  issues  raised  by 
AAR  in  its  petition  for  reconsideration 
to  be  either  incorrect,  unfoimded,  or 
unpersuasive.  FRA  continues  to  believe 
that  it  has  been  both  reasonable  in  its 
cost  estimates  and  extremely 
conservative  in  its  estimates  of  benefits 
related  to  the  final  rule.  Moreover,  FRA 
believes  that  the  modifications  and 
clarifications  being  inade  to  the  final 
rule  in  this  response  to  the  petitions  for 
reconsideration,  will  not  only  reduce 
the  potential  regulatory  costs  but  will 
also  increase  the  benefits  associated 
with  the  final  rule.  Therefore,  the  costs 
and  benefits  quantified  in  the  final 
rule's  RIA  are  even  more  conservative 
than  when  originally  calculated  by  FRA. 
Consequently,  FRA  strongly  supports 
the  economic  argiunents  and  estimates 
advanced  in  its  RIA  for  the  final  rule. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities.  FRA  certifies  that  this  response 
to  petitions  for  reconsideration  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Because  the  amendments  contained  in 
this  document  either  clarify 
reqiiirements  currently  contained  in  the 
final  rule  or  allow  for  greater  flexibility 
in  complying  with  the  rtde.  FRA  has 
concluded  that  there  are  no  substantial 
economic  impacts  on  small  units  of 
government,  businesses,  or  other 
organizations. 


Paperwork  Reduction  Act 

This  response  to  petitions  for 
reconsideration  of  the  final  rule  does 
not  significantly  change  any  of  the 
information  collection  requirements 
contained  in  the  original  final  rule. 

Environmental  Impact 

FRA  has  evaluated  this  response  to 
petitions  for  reconsideration  of  the  final 
rule  in  accordance  with  its  "Procedures 
for  Considering  Environmental  Impacts" 
(FRA's  Procedvues){64  FR  28545,  May 
26, 1999)  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.),  other  environmental 
statutes,  Executive  Orders,  and  related 
regulatory  requirements.  FRA  has 
determined  that  this  dociunent  is  not  a 
major  FRA  action  (requiring  the 
preparation  of  an  envirorunental  impact 
statement  or  environmental  assessment) 
because  it  is  categorically  excluded  from 
detailed  environmental  review  pursuant 
to  section  4{c}  of  FRA's  Procediu-es. 

Federalism  Implications 

FRA  believes  it  is  in  compliance  with 
Executive  Order  13132.  Because  the 
amendments  contained  in  this  response 
to  petitions  for  reconsideration  of  the 
final  nde  either  clarify  requirements 
currently  contained  in  the  final  rule  or 
allow  for  greater  flexibility  in  complying 
with  the  rule,  this  docimient  will  not 
have  a  substantial  effect  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  response  to 
petitions  for  reconsideration  of  the  final 
rule  will  not  have  federalism    . 
implications  that  impose  any  direct 
compliance  costs  on  State  and  local 
governments. 

Unfunded  Mandates  Reform  Act  of  1995 

Pursuant  to  Section  201  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4.  2  U.S.C.  1531),  each 
federal  agency  "shall,  unless  otherwise 
prohibited  by  law,  assess  the  effects  of 
Federal  regulatory  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law)."  Section  202  of  the  Act  (2  U.S.C. 
1532}  further  requires  that  "before 
promulgating  any  general  notice  of 
proposed  rulemaking  that  is  likely  to 
result  in  the  promulgation  of  any  rule 
that  includes  any  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  die  private  sector,  of 
$100,000,000  or  more  (adjusted 
annually  for  inflation)  in  any  1  year,  and 
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before  promulgating  any  final  rule  for 
which  a  general  notice  of  proposed 
rulemaking  was  published,  the  agency 
shall  prepare  a  written  statement"  ^ 
detailing  the  effect  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Because  the  amendments 
contained  in  this  response  to  petitions 
for  reconsideration  of  the  final  rule 
either  clarify  requirements  currently 
contained  in  the  final  rule  or  allow  for 
greater  flexibility  in  complying  with  the 
rule,  this  document  will  not  result  in 
the  expenditiue.  in  the  aggregate,  of 
$100,000,000  or  more  in  any  one  year, 
and  thus  preparation  of  such  a 
statement  is  not  required. 

Energy  Impact 

Executive  Order  13211  requires 
Federal  agencies  to  prepare  a  Statement 
of  Energy  Effects  for  any  "significant 
energy  action."  66  FR  28355  (  May  22. 
2001).  Under  the  Executive  Order,  a 
"significant  energy  action"  is  defined  as 
any  action  by  an  agency  (normally 
published  in  the  Federal  Register)  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking:  (l)(i)  that  is  a  significant 
regulatory  action  under  Executive  Order 
12866  or  any  successor  order,  and  (ii)  is 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy;  or  (2)  that  is  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  FRA  has 
evaluated  this  response  to  petitions  for 
reconsideration  of  the  final  rule  in 
accordance  with  Executive  Order  13211. 
Because  the  amendments  contained  in 
this  response  to  petitions  for 
reconsideration  of  the  final  rule  either 
clarify  requirements  currently  contained 
in  the  final  rule  or  allow  for  greater 
flexibility  in  complying  with  the  rule, 
FRA  has  determined  that  this  document 
will  not  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  Consequently,  FRA  has 
determined  that  this  regulatory  action  is 
not  a  "significant  energy  action"  within 
the  meaning  of  Executive  Order  13211. 

List  of  Subjects  in  49  CFR  Part  232 

Incorporation  by  reference.  Penalties, 
Railroad  power  brakes.  Railroad  safety, 
Two-way  end-of-train  devices. 

For  the  reasons  set  forth  in  the 
preamble.  Part  232  of  Chapter  II  of  Title 
49  df  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 


PART  232— [AMENDED] 

1.  The  authority  citation  for  Part  232 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20102-20103,  20107, 
20133. 20141,  20301-20303, 20306, 21301- 
21302.  21304;  49  CFR  1.49  (c).  (m). 

Subpart  A— General— [Amended] 

2.  Section  232.5  is  amended  by 
revising,  introductory  text  and  the 
definitions  of  Brake,  effective  and  Solid 
block  of  cars: 

§232.5    Definitions. 

The  definitions  in  this  section  are 
intended  to  clarify  the  meaning  of  terms 
used  in  this  part  as  it  becomes 
applicable  pursuant  to  §  232.1(b)  and 

(c). 

***** 

Brake,  effective  mejuis  a  brake  that  is 
capable  of  producing  its  nominally 
designed  retarding  force  on  the  train.  A 
car's  air  brake  is  not  considered 
effective  if  it  is  not  capable  of  producing 
its  nominally  designed  retarding  force 
or  if  its  piston  travel  exceeds: 

(1)  IOV2  inches  for  cars  equipped  with 
nominal  12-inch  stroke  brake  cylinders: 
or 

(2)  The  piston  travel  limit  indicated 
on  the  stencil,  sticker,  or  badge  plate  for 
that  brake  cylinder. 
***** 

Solid  block  of  cars  means  two  or  more 
freight  cars  coupled  together  and  added 
to  or  removed  from  a  train  as  a  single 
unit. 

***** 

3.  Section  232.15  is  amended  by 
Revising  paragraphs  (b)(1)  and  (g)  to  read 
as  follows: 

§  232.1 5    Movement  of  defective 
equipment 

***** 

(b)  Tagging  of  defective  equipment. 

(1)  At  the  place  where  the  railroad 
first  discovers  the  defect,  a  tag  or  card 
shall  be  placed  on  both  sides  of  the 
defective  equipment,  except  that 
defective  locomotives  may  have  the  tag 
or  card  placed  in  the  cab  of  the 
locomotive.  In  lieu  of  a  tag  or  card,  an 
automated  tracking  system  approved  for 
use  by  FRA  shall  be  provided.  The  tag, 
card,  or  automated  tracking  system  shall 
contain  the  following  information  about 
the  defective  equipment: 

(i)  The  reporting  mark  and  car  or 
locomotive  number; 

(ii)  The  name  of  the  inspecting 
railroad; 

(iii)  The  name  and  job  title  of  the 
inspector; 

(iv)  The  inspection  location  and  date; 

(v)  The  natiire  of  each  defect; 


(vi)  A  description  of  any  movement 
restrictions; 

(vii)  The  destination  where  the 
equipment  will  be  repaired;  and 

(viii)  The  signature,  or  electronic 
identification,  of  the  person  reporting 
the  defective  condition. 
***** 

(g)  Designation  of  repair  locations. 
Based  on  the  guidance  detailed  in 
paragraph  (f)  of  this  section  and 
consistent  with  other  requirements 
contained  in  this  part,  a  railroad  may 
submit  a  detailed  petition,  piusuant  to 
the  special  approval  procedures 
contained  in  §  232.17.  containing  a  plan 
designating  locations  where  brake 
system  repairs  will  be  performed. 
Approval  of  such  plans  shall  be  made 
accordance  with  the  procedures 
contained  in  §  232.17.  and  shall  be 
subject  to  any  modifications  determined 
by  FRA  to  be  necessary  to  ensure 
consistency  with  the  requirements  and 
guidance  contained  in  this  part. 

4.  Section  232.17  is  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text.  {b)(2),  (b)(3),  (d)(2)  intro  text. 
{d)(2)(i),  {g)(l),  and  (g)(2)  to  read  as 
follows: 

§232.17    Special  approval  procedure. 

(a)  General.  The  following  procedures 
govern  consideration  and  action  upon 
requests  for  special  approval  of  a  plan 
under  §  232.15(g).  an  alternative 
standard  under  §  232.305.  and  for 
special  approval  of  pre-revenue  service 
acceptance  testing  plans  under  subpart 
F  of  this  part. 

(b)  Petitions  for  special  approval  of  a 
plan  or  an  alternative  standard.  Each 
petition  for  special  approval  of  a  plan 
under  §  232.15(g)  or  an  alternative 
standard  shall  contain: 
***** 

(2)  The  proposed  plan  pursuant  to 

§  232.15(g)  or  the  proposed  alternative 
standard,  in  detail,  to  be  substituted  for 
the  particular  requirement  of  this  part; 

(3)  Appropriate  data  or  analysis,  or 
both,  for  FRA  to  consider  in 
determining  whether  the  plan  is 
consistent  with  the  guidance  contained 
in  §  232.15(f)  and  the  requirements  of 
this  part  or  whether  the  alternative 
standard  will  provide  at  least  an 
equivalent  level  of  safety;  and 
***** 

(d)*  *  * 

(2)  Service  of  each  petition  for  special 
approval  of  a  plan  or  an  alternative 
standard  submitted  under  paragraph  (b) 
of  this  section  shall  be  made  on  the 
following: 

(i)  Designated  representatives  of  the 
employees  of  the  railroad  submitting  a 
plan  pursuant  to  §  232.15(g)  or 
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designated  representatives  of  the 
employees  responsible  for  the 
equipment's  operation,  inspection, 
testing,  and  maintenance  under  this 

part; 

***** 

As)*  *  * 

(1)  If  FRA  finds  that  the  petition 
complies  with  the  requirements  of  this 
section  and  that  the  proposed  plan 
under  §  232.15(g),  the  alternative 
standard,  or  the  pre-revenue  service 
plan  is  acceptable  and  justified,  the 
petition  will  be  granted,  normally 
within  90  days  of  its  receipt.  If  the 
petition  is  neither  granted  nor  denied 
within  90  days,  the  petition  remains 
pending  for  decision.  FRA  may  attach 
special  conditions  to  the  approval  of 
any  petition.  Following  the  approval  of 
a  petition,  FRA  may  reopen 
consideration  of  the  petition  for  cause. 

(2)  If  FRA  finds  that  the  petition  does 
not  comply  with  the  requirements  of 
this  section  and  that  the  proposed  plan 


under  §  232.15(g),  the  alternative 
standard,  or  the  pre-revenue  service 
plan  is  not  acceptable  or  justified,  the 
petition  will  be  denied,  normally  Mdthin 
90  days  of  its  receipt. 
***** 

5.  Section^ 3 2. 103  is  amended  as 
follows: 

a.  Paragraph  (p)  is  removed;  and 

b.  Paragraphs  (n)(2),  {n)(3),  and  (o)  are 
revised  to  read  as  follows: 

§  232.1 03    General  requirements  for  all 
train  brake  systems. 

***** 

(n)*  *  * 

(2)  Except  for  equipment  connected  to 
a  source  of  compressed  air  (e.g., 
locomotive  or  ground  air  source),  prior 
to  leaving  equipment  unattended,  the 
brake  pipe  shall  be  reduced  to  zero  at 
a  rate  that  is  no  less  than  a  service  rate 
reduction,  and  the  brake  pipe  vented  to 
atmosphere  by  leaving  the  angle  cock  in 
the  open  position  on  the  first  unit  of  the 
equipment  left  unattended. 


(3)  Except  for  distributed  power  units, 
the  following  requirements  apply  to 
unattended  locomotives: 

(i)  All  hand  brakes  shall  be  fully 
applied  on  all  locomotives  in  the  lead 
consist  of  an  unattended  train. 

(ii)  All  hand  brakes  shall  be  fully 
applied  on  all  locomotives  in  an 
unattended  locomotive  consist  outside 
of  yard  limits. 

(iii)  At  a  minimum,  the  hand  brake 
shall  be  fully  applied  on  the  lead 
locomotive  in  an  unattended  locomotive 
consist  within  yard  limits. 

(iv)  A  railroad  shall  develop,  adopt, 
and  comply  with  procedures  for  / 

securing  any  unattended  locomotive 
required  to  have  a  hand  brake  applied 
pursuant  to  paragraph  (n)(3)(i)  through 
(n)(3)(iii)  when  the  locomotive  is  not 
equipped  with  an  operative  hand  brake. 
*****' 

(o)  Air  pressure  regulating  devices 
shall  be  adjusted  for  the  following 
pressures: 


Locomotives 


(1)  Minimum  bral<e  pipe  air  pressure: 

Road  Service  • ; • 

Switch  SsrviCG  ■••-•• 

(2)  Minimum  differential  between  bral<e  pipe  and  main  reservoir  air  pressures,  with  braice  valve  in  running  position 

(3)  Safety  valve  for  straight  air  brake 

(4)  Safety  valve  for  LT,  ET,  No.  8-EL,  No.  14  El,  No.  6-DS,  No.  6-BL  and  No.  6-SL  equipment 

(5)  Safety  valve  for  HSC  and  No.  24-RL  equipment 

(6)  Reducing  valve  for  independent  or  straight  air  bral<e  

(7)  Self-lapping  portion  for  electro-pneumatic  brake  (minimum  full  application  pressure)  

(8)  Self-lapping  portion  for  independent  air  brake  (full  application  pressure) .": 

(9)  Reducing  valve  for  high-speed  brake  (minimum) • 


RSI 


90 

60 

15 

30-55 

30-68 

30-75 

30-50 

50 

30-50, 

50 


6.  Section  232.109  is  amended  by 
revising  paragraphs  (a),  (g),  (h),  and 
(j)(2)  to  read  as  follows: 

§  232.109    Dynamic  brake  requirements. 

(a)  Except  as  provided  in  paragraph  (i) 
of  this  section,  a  locomotive  engineer 
shall  be  informed  of  the  operational 
status  of  the  dynamic  brakes  on  all 
locomotive  units  in  the  consist  at  the 
initial  terminal  for  a  train  and  at  other 
locations  where  a  locomotive  engineer 
first  begins  operation  of  a  train.  The 
information  required  by  this  paragraph 
may  be  provided  to  the  locomotive 
engineer  by  any  means  determined  to  be 
appropriate  by  the  railroad;  however,  a 
written  or  electronic  record  of  the 
information  shall  be  maintained  in  the 
cab  of  the  controlling  locomotive. 


(g)  All  locomotives  equipped  with 
dynamic  brakes  and  ordered  on  or  after 
April  1,  2006,  or  placed  in  service  for 
the  first  time  on  or  after  October  1,  2007, 
shall  be  designed  to: 


(1)  Conduct  an  electrical  integrity  test 
of  the  dynamic  brake  to  determine  if 
electrical  current  is  being  received  at  the 
grids  on  the  system;  and 

(2)  Display  in  real-time  in  the  cab  of 
the  controlling  (lead)  locomotive  the 
total  train  dynamic  brake  retarding  force 
available  in  the  train. 

(h)  All  rebuilt  locomotives  equipped 
with  dynamic  brakes  and  placed  in 
service  on  or  after  April  1,  2004,  shall 
be  designed  to: 

(1)  Conduct  an  electrical  integrity  test 
of  the  djmamic  brake  to  determine  if 
electrical  current  is  being  received  at  the 
grids  on  the  system;  and 

(2)  Display  either  the  train 
deceleration  rate  or  in  real-time  in  the 
cab  of  the  controlling  (lead)  locomotive 
the  total  train  dynamic  brake  retarding 
force  available  in  the  train. 
***** 

0)*  *  * 

(2)  Include  a  "miles-per-hour- 
overspeed-stop"  rule.  At  a  minimum, 
this  rule  shall  require  that  any  train 
when  descending  a  section  of  track  with 
an  average  grade  of  one  percent  or 


greater  over  a  distance  of  three 
continuous  miles  shall  be  immediately 
brought  to  a  stop,  by  an  emergency 
brake  application  if  necessary,  when  the 
train's  speed  exceeds  the  maximum 
authorized  speed  for  that  train  by  more 
than  5  miles  per  hour.  A  railroad  shall 
reduce  the  5-miles-per-hour-overspeed- 
stop  restriction  if  validated  research 
indicates  the  need  for  such  a  reduction. 
A  railroad  may  increase  the  5-miles-per- 
hour-overspeed  restriction  only  with 
approval  of  FRA  and  based  upon 
verifiable  data  and  research. 
***** 

7.  Section  232.203  is  amended  as 
follows: 
a.  Paragraph  (e)(6)  is  removed; 

b;  Paragraphs  {e)(7)  through  (e)(9)  are 
redesignated  as  paragraphs  (e)(6) 
through  (e)(8)  respectively;  and 

c.  Paragraphs  (b)(6)  aiid  (b)(8)  are 
revised  to  read  as  follows: 

§232^03    Training  requirements. 
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(b)*  *  * 

(6)  An  employee  hired  or  working 

prior  to  June  1,  2001,  for  a  railroad  or 

contractor  covered  by  this  part  will  be 

considered  to  have  met  the 

requirements,  or  a  portion  of  the 

requirements,  contained  in  paragraphs 

{b)(3)  through  (b)(5)  of  this  section  if  the 

employee  receives  training  and  testing 

on  the  specific  Federal  regulatory 

requirements  contained  in  this  part 

related  to  the  performance  of  the  tasks 

which  the  employee  will  be  responsible 

for  performing;  and  if: 

(ij  The  training  or  testing,  including 
efficiency  testing,  previously  received 
by  the  employee  is  determined  by  the 
railroad  or  contractor  to  meet  the 
requirements,  or  a  portion  of  the 
requirements,  contained  in  paragraphs 
(b)(3)  through  (b)(5)  of  this  section  and 
such  training  or  testing  can  be 
dociunented  as  required  in  paragraphs 
(e)(1)  through  (e)(4)  of  this  section: 

(ii)  The  employee  passes  an  oral, 
written,  or  practical,  "hands-on"  test 
developed  or  adopted  by  the  railroad  or 
contractor  which  is  determined  by  the 
railroad  or  contractor  to  ensure  that  the 
employee  possesses  the  skills  and 
knowledge,  or  a  portion  of  the  skills  or 
knowledge,  required  in  paragraphs 
(b)(3)  through  Cb)(5)  of  this  section  and 
the  test  is  documented  as  required  in 
paragraph  (e)  of  this  section;  or 

(iii)  The  railroad  or  contractor 
certifies  that  a  group  or  segment  of  its 
employees  has  previously  received 
training  or  testing  determined  by  the 
railroad  or  contractor  to  meet  the 
requirements,  or  a  portion  of  the 
requirements,  contained  in  paragraphs 
(b)(3)  through  (b)(5)  of  this  section  and 
complete  records  of  such  training  are 
not  available,  provided  the  following 
conditions  are  satisfied: 

(A)  The  certification  is  placed  in  the 
employee's  tniining  records  required  in 
paragraph  (e)  of  this  section; 

(B)  The  certification  contains  a  brief 
description  of  the  training  provided  and 
the  approximate  date(s)  on  which  the 
training  was  provided:  and 

(C)  Any  employee  determined  to  be 
trained  pursuant  to  this  paragraph  is 
given  a  diagnostic  oral,  written,  or 
"hands-on"  test  covering  that  training 
for  which  this  paragraph  is  relied  upon 
at  the  time  the  employee  receives  his  or 
her  first  periodic  refresher  training 
under  paragraph  (b)(8)  of  this  section. 

(iv)  Any  combination  of  the  training 
or  testing  contained  in  paragraphs 
{b)(6)(i)  through  (b)(6)(iii)  of  this  section 
and  paragraphs  (b)(3)  through  (b)(5)  of 
this  section. 
»        •        *        »        * 

(8)  Require  periodic  refresher  training, 
at  an  interval  not  to  exceed  three  years. 


that  includes  classroom  and  "hands-on" 
training,  as  well  as  testing;  except  that 
employees  that  have  completed  their 
initial  training  under  paragraphs  {b)(3) 
through  (b)(6)  of  this  part  prior  to  April 
1.  2004,  shall  not  be  required  to 
complete  their  first  periodic  refresher 
training  until  four  years  after  the 
completion  of  their  initial  training,  and 
every  three  years  thereafter.  Observation 
and  evaluation  of  actual  performance  of 
duties  may  be  used  to  meet  the  "hands- 
on"  portion  of  this  requirement, 
provided  that  such  testing  is 
documented  as  required  in  paragraph  (e) 
of  this  section;  and 
***** 

8.  Section  232.205  is  amended  as 
follows: 

a.  Paragraph  (f)  is  removed; 

b.  Paragraphs  (b)  through  (e)  are 
redesignated  as  paragraphs  (c)  through 
(f)  respectively; 

c.  A  new  paragraph  (b)  is  added; 

d.  The  introductory  text  of  paragraph 
(a)  is  revised;  and 

e.  Paragraph  (a)(2)(i)  and  redesignated 
paragraphs  (c)(2)  and  (c)(4)  are  revised 
to  read  as  follows: 

%  232.205    CIMS I  brake  test-initial  tanninal 
inspectiofi. 

(a)  Each  train  and  each  car  in  the  train 
shall  receive  a  Class  I  brake  test  as 
described  in  paragraph  (c)  of  this 
section  by  a  qualified  person,  as  defined 
in  §  232.5,  at  the  following  points: 
***** 

(2)*   *   * 

(i)  Adding  a  single  car  or  a  solid  block 
of  cars,  except  as  provided  in  paragraph 
(b)(2)  of  this  section; 

***** 

(b)  Except  as  provided  in  §  232.209. 
each  car  and  each  solid  block  of  cars 
added  to  a  train  shall  receive  a  Class  I 
brake  test  as  described  in  paragraph  (c) 
of  this  section  at  the  location  where  it 
is  added  to  a  train  unless: 

(1)  The  solid  block  of  cars  is 
comprised  of  cars  from  a  single  previous 
train,  the  cars  of  which  have  previously 
received  a  Class  I  brake  test  and  have 
remained  continuously  and 
consecutively  coupled  together  with  the 
train  line  remaining  connected,  other 
than  for  removing  defective  equipment, 
since  being  removed  from  its  previous 
train  and  have  not  been  off  air  for  more 
than  four  hours;  or 

(2)  The  solid  block  of  cars  is 
comprised  of  cars  from  a  single  previous 
train,  the  cars  of  which  were  required  to 
be  separated  into  multiple  solid  blocks 
of  cars  due  to  space  or  trackage 
constraints  at  a  particular  location  when 
removed  bom  the  previous  train, 
provided  the  cars  have  previously 


received  a  Class  I  brake  test,  have  not 
been  off  air  more  than  four  hours,  and 
the  cars  in  each  of  the  multiple  blocks 
of  cars  have  remained  continuously  and 
consecutively  coupled  together  with  the 
train  line  remaining  connected,  except 
for  the  removal  of  defective  equipment. 
Furthermore,  these  multiple  solid 
blocks  of  cars  shall  be  added  to  a  train 
in  the  same  relative  order  (no 
reclassification)  as  when  removed  from 
the  previous  train,  except  for  the 
removal  of  defective  equipment. 
***»*' 

(c)  *  *  * 

(2)  The  inspectors)  shall  take  a 
position  on  each  side  of  each  car 
sometime  during  the  inspection  process 
so  as  to  be  able  to  examine  and  observe 
the  functioning  of  all  moving  parts  of 
the  brake  system  on  each  car  in  order  to 
make  the  determinations  and 
inspections  required  by  this  section.  A 
"roll-by"  inspection  of  the  brake  release 
as  provided  for  in  paragraph  (b)(8)  of 
this  section  shall  not  constitute  an 
inspection  of  that  side  of  the  train  for 
purposes  of  this  requirement; 
*        •        •        *        * 

(4)  The  brakes  on  each  car  shall  apply 
in  response  to  a  20-psi  brake  pipe 
service  reduction  and  shall  remain 
applied  imtil  a  release  of  the  air  brakes 
has  been  initiated  by  the  controlling 
locomotive  or  yard  test  device.  The 
brakes  shall  not  be  applied  or  released 
until  the  proper  signal  is  given.  A  car 
found  with  brakes  that  fail  to  apply  or 
remain  applied  may  be  retested  and 
remain  in  the  train  if  the  retest  is 
conducted  at  an  air  pressure  that  is 
within  15  psi  of  the  air  pressure  at 
which  the  train  will  be  operated.  The 
retest  may  be  conducted  from  either  the 
controlling  locomotive,  the  head-end  of 
the  consist,  or  with  a  suitable  test 
device,  as  described  in  §232. 217(a), 
positioned  at  one  end  of  the  car(s)  being 
retested,  and  the  brakes  shall  remain 
applied  until  a  release  is  initiated  after 
a  period  which  is  no  less  than  three 
minutes.  If  the  retest  is  performed  at  the 
car(s)  being  retested  with  a  suitable 
device,  the  compressed  air  in  the  car(s) 
shall  be  depleted  prior  to  disconnecting 
the  hoses  between  the  car(s)  to  perform 
the  retest; 
***** 

9.  Section  232.207  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(4)  to 
read  as  follows: 

S  232.207    Class  lAbralw  tests— 1.000Hnil« 
inspection. 

***** 

(b)*  *  * 

(1)  Brake  pipe  leakage  shall  not 
exceed  5  psi  per  minute,  or  air  flow 


\ 


shall  not  exceed  60  cubic  feet  per 
minute  (CFM).  The  brake  pipe  leakage 
test  or  air  flow  method  test  shall  be 
conducted  piusuant  to  the  requirements 
contained  in  §  232.205(c)(1); 
***** 

(4)  The  brakes  on  each  car  shall  apply 
in  response  to  a  20-psi  brake  pipe 
service  reduction  and  shall  remain 
applied  until  the  release  is  initiated  by 
the  controlling  locomotive.  A  car  found 
with  brakes  that  fail  to  apply  or  remain 
applied  may  be  retested  and  remain  in 
the  train  if  the  retest  is  conducted  as 
prescribed  in  §  232.205(c)(4);  otherwise, 
the  defective  equipment  may  only  be 
moved  pursuant  to  the  provisions 
contained  in  §  232.15,  if  applicable; 
***** 

10.  Section  232.209  is  amended  as 
follows: 

a.  The  last  sentence  of  paragraph  (d) 
is  removed; 

b.  A  new  paragraph  (a)(4)  is  added; 
and 

c.  Paragraphs  (a)(3),  (b)(1).  and  (b)(3) 
are  revised  to  read  as  follows: 

§232.209    Class  11  brake  tests-intermediate 
inspection. 

(a)*  *  * 

(3)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  each  solid  block  of 
cars  that  is  comprised  of  cars  from  only 
one  previous  train,  the  cars  of  which 
have  not  remained  continuously  and 
consecutively  coupled  together  with  the 
train  line  remaining  connected  since 
being  removed  from  the  previous  train. 
A  solid  block  of  cars  is  considered  to 
have  remained  continuously  and 
consecutively  coupled  together  with  the 
train  line  remaining  connected  since 
being  removed  from  the  previous  train 
if  it  has  been  changed  only  by  removing 
defective  equipment. 

(4)  Each  solid  block  of  cars  that  is 
comprised  of  cars  fitim  a  single  previous 
train,  the  cars  of  which  were  required  to 
be  separated  into  multiple  solid  blocks 
of  cars  due  to  space  or  trackage 
constraints  at  a  particular  location  when 
removed  bom  the  previous  train,  if  they 
are  not  added  in  the  same  relative  order 
as  when  removed  from  the  previous 
train  or  if  the  cars  in  each  of  the 
multiple  blocks  of  cars  have  not 
remained  continuously  and 
consecutively  coupled  together  with  the 
train  line  remaining  connected,  except 
for  the  removal  of  defective  equipment. 

Cb)*  *  * 

(1)  Brake  pipe  leakage  shall  not 
exceed  5  psi  per  minute,  or  air  flow 
shall  not  exceed  60  cubic  feet  per 
minute  (CFM).  The  brake  pipe  leakage 
test  or  air  flow  method  test  shall  be 
ccmducted  on  the  entire  train  pursuant 


to  the  requirements  contained  in 
§  232.205(c)(1); 

***** 

(3)  The  brakes  on  each  car  added  to 
the  train  and  on  the  rear  car  of  the  train 
shall  be  inspected  to  ensure  that  they 
apply  in  response  to  a  20-psi  brake  pipe 
service  reduction  and  remain  applied 
imtil  the  release  is  initiated  from  the 
controlling  locomotive.  A  car  found 
with  brakes  that  Ml  to  apply  or  remain 
applied  may  be  retested  and  remain  in 
the  train  if  the  retest  is  conducted  as 
prescribed  in  §  232.205(c)(4);  otherwise, 
the  defective  equipment  may  only  be 
moved  pursuant  to  the  provisions  of 
§232.15,  if  applicable; 
***** 

11.  Section  232.211  is  amended  as 
follows: 

a.  A  new  paragraph  (d)  is  added;  and 

b.  Paragraphs  Ta)(4),  (a)(5),  and  (b)(1) 
are  revised  to  read  as  follows: 

S  232.21 1    Class  III  brake  tests-trainline 
continuity  inspection. 

(a)*  *  * 

(4)  At  a  point  other  than  the  initial 
terminal  for  the  train,  where  a  solid 
block  of  cars  that  is  comprised  of  cars 
from  a  single  previous  train  is  added  to 
a  train,  provided  that  the  solid  block  of 
cars  was  required  to  be  separated  into 
multiple  solid  blocks  of  cars  due  to 
space  or  trackage  constraints  at  a 
particular  location  when  removed  from 
the  previous  train,  and  the  cars  have 
previously  received  a  Class  I  brake  test, 
have  not  been  off  air  more  than  four 
hours,  and  the  cars  in  each  of  the 
multiple  blocks  of  cars  have  remained 
continuously  and  consecutively  coupled 
together  with  the  train  line  remaining 
connected,  except  for  the  removal  of 
defective  equipment.  Furthermore,  these 
multiple  solid  blocks  of  cars  must  be 
added  to  the  train  in  the  same  relative 
order  (no  reclassification)  as  when 
removed  from  the  previous  train,  except 
for  the  removal  of  defective  equipment; 
or 

(5)  At  a  point  other  than  the  initial 
terminal  for  the  train,  where  a  car  or  a 
solid  block  of  cars  that  has  received  a 
Class  I  or  Class  II  brake  test  at  that 
location,  prior  to  being  added  to  the 
train,  and  that  has  not  been  off  air  for 
more  than  four  hours  is  added  to  a  train. 

(b)*  *  * 

(1)  The  train  brake  system  shall  be 
charged  to  the  pressure  at  which  the 
train  will  be  operated,  and  the  pressure 
at  the  rear  of  the  train  shall  not  be  less 
than  60  psi,  as  indicated  at  the  rear  of 
the  train  by  an  accurate  gauge  or  end-     ^ 
of-train  device; 
***** 

(d)  Whenever  the  continuity  of  the 
brake  pipe  is  broken  or  interrupted  with 


the  train  consist  otherwise  remaining 
unchanged,  it  must  be  determined  that 
the  brake  pipe  pressure  of  the  train  is 
being  restored  as  indicated  by  a  rear  car 
gauge  or  end-of-train  device  prior  to 
proceeding.  In  the  absence  of  an 
accurate  rear  car  gauge  or  end-of-train 
telemetry  device,  it  must  be  determined 
that  the  brakes  on  the  rear  car  of  the 
train  apply  and  release  in  response  to 
air  pressure  changes  made  in  the 
controlling  locomotive. 

12.  Section  232.213  is  amended  by 
adding  three  new  sentences  to  the  end 
of  paragraph  (a)(6)  and  one  new 
sentence  to  the  end  of  paragraph  (a)(7) 
to  read  as  follows: 

§232.213    Extended  haul  trains. 

(a)*  *  * 

(6)  *   *   *  After  April  1,  2007,  the 
inboiuid  inspection  described  in  this 
paragraph  shall  not  be  required  unless 
FRA  provides  notification  to  the 
industry  extending  the  requirement  to 
perform  inboimd  inspections  on 
extended  haul  trains.  FRA's 
determination  to  extend  the  inbound 
inspection  requirement  will  be  based  on 
the  records  required  to  be  maintained 
pursuant  to  paragraph  (a)(7)  of  this 
section  and  any  other  relevant  safety 
data.  FRA's  notification  will  be 
published  in  the  Federal  Register  and 
wrill  contain  the  basis  of  any 
determination. 

(7)  *   *   *  After  April  1,  2007,  the 
records  described  in  this  paragraph 
need  not  be  maintained  unless  FRA 
provides  the  notification  required  in 
paragraph  (a)(6)  of  this  section 
extending  the  requirement  to  conduct 
inbound  inspections  on  extended  haul 
trains. 
***** 

13.  Section  232.215  is  amended  by 
revising  paragraph, (a)(3)  to  read  as 
follows: 

§  232.21 5    Transfer  train  brake  tests. 

(a)  *   *   * 

(3)  An  inspection  shall  be  made  to 
determine  that  the  brakes  on  each  car 
apply  and  remain  applied  until  the 
release  is  initiated  by  the  controlling 
locomotive.  A  car  found  with  brakes       ' 
that  fail  to  apply  or  remain  applied  may 
be  retested  and  remain  in  the  train  if  the 
retest  is  conducted  as  prescribed  in 
§  232.205(c)(4);  otherwise,  the  defective 
equipment  may  be  moved  only  pursuant 
to  the  provisions  contained  in  §  232.13, 
if  applicable; 
***** 

14.  Section  232.217  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  and  by  revising 
paragraphs  (c)(1)  and  (c)(3)  to  read  as 
follows: 


17Sa4 
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1232^7    Train  brak*  tMts  conductad 
using  yard  air. 

***** 

(c)  Except  as  provided  in  this  section, 
when  yard  air  is  used  the  train  air  brake 
system  must  be  charged  and  tested  as 
prescribed  by  §  232.205(c)  and  when 
practicable  should  be  kept  charged  until 
road  motive  power  is  coupled  to  train, 
after  which,  a  Class  m  brake  test  shall 
be  performed  as  prescribed  by 
§232.211. 

(1)  If  the  cars  are  off  air  for  more  than 
four  hours,  the  cars  shall  be  retested  in 
accordance  with  §  232.205(c)  through 

(f). 

***** 

(3)  If  the  air  pressure  of  the  yard  test 
device  is  less  than  80  psi,  then  a  brake 
pipe  leakage  or  air  flow  test  shall  be 
conducted  at  the  operating  pressure  of 
the  train  when  the  locomotives  are 
attached  in  accordance  with 
§  232.205(c)(1). 
*         *         *         *         *  " 

15.  Section  232.219  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§232.219    Doubia  heading  and  helper 
service. 

***** 

(c)*  *  * 

(2)  A  method  to  reset  the  device  shall 
be  provided  in  the  cab  of  the  helper 
locomotive  that  can  be  operated  from 
the  engineer's  usual  position  during 
operation  of  the  locomotive. 
Alternatively,  the  helper  locomotive  or 
the  device  shall  be  equipped  with  a 
means  to  automatically  reset  the  device, 
provided  that  the  automatic  reset  occurs 
within  the  period  time  permitted  for 
manual  reset  of  the  device;  and 
***** 

16.  Section  232.303  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§232.303    General  requirements. 

(a)*   *   * 

(2)  Major  repair  means  a  repair  that 
normally  would  require  greater  than 
four  person-hours  to  accomplish  or 
would  involve  the  use  of  specialized 
tools  and  equipment.  Major  repairs 
include  such  activities  as  coupler 
replacement,  draft  gear  repair,  and 
repairs  requiring  the  use  of  an  air  jack 
but  exclude  changing  wheels  on 
intermodal  loading  ramps  either  with  or 
without  an  air  jack. 
•        •        •        •        • 

17.  Section  232.407  is  amended  by 
adding  paragraph  (g)(2)  to  read  as 
follows: 


§232.407    Operations  requiring  use  of 
way  and-of-train  devices;  prohibition  on 
purebaae  of  nonconforming  devices. 


(g)*  •  * 

(2)  If  a  two-way  end-of-train  device 
fails  en  route  while  the  train  on  which 
it  is  installed  is  operating  over  a  section 
of  track  with  an  average  grade  of  two 
percent  or  greater  for  a  distance  of  two 
continuous  miles,  the  train  shall  be 
brought  safely  to  a  stop  at  the  first 
available  location  in  accordance  with 
the  railroad's  operating  rule,  except  the 
train  may  continue  in  operation  if  the 
railroad  provides  one  of  the  alternative 
measures  detailed  in  paragraph  (g)(1)  of 
this  section. 
***** 

18.  Section  232.409  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§  232.409    Inspection  and  testing  of  end-of- 
train  devices. 

***** 

(c)  A  two-way  end-of-train  device 
shall  be  tested  at  the  initial  terminal  or 
other  point  of  installation  to  determine 
that  the  device  is  capable  of  initiating  an 
emergency  power  brake  application 
frx)m  the  rear  of  the  train.  If  this  test  is 
conducted  by  a  person  other  than  a 
member  of  the  train  crew,  the 
locomotive  engineer  shall  be  notified 
that  a  successful  test  was  performed. 
The  notification  required  by  this 
paragraph  may  be  provided  to  the 
locomotive  engineer  by  any  means 
determined  appropriate  by  the  railroad; 
however,  a  written  or  electronic  record 
of  the  notification  shall  be  maintained 
in  the  cab  of  the  controlling  locomotive 
and  shall  include  the  date  and  time  of 
the  test,  the  location  where  the  test  was 
performed,  and  the  name  of  the  person 
conducting  the  test. 

(d)  The  telemetry  equipment  shall  be 
tested  for  accuracy  and  calibrated  if 
necessary  according  to  the 
manufactiner's  specifications  and 
procedures  at  least  every  368  days.  The 
368  days  shall  not  include  a  shelf-life  of 
up  to  92  days  prior  to  placing  the  imit 
in  service.  This  test  shall  include  testing 
radio  frequencies  and  modulation  of  the 
device.  The  date  and  location  of  the  last 
calibration  or  test  as  well  as  the  name 
of  the  person  performing  the  calibration 
or  test  shall  be  legibly  displayed  on  a 
weather-resistant  sticker  or  other 
marking  device  affixed  to  the  outside  of 
both  the  front  unit  and  the  rear  imit; 
however,  if  the  front  unit  is  an  integral 
part  of  the  locomotive  or  is  inaccessible, 
then  the  information  may  recorded  on 
Form  FRA  F6180-49A  instead,  provided 


that  the  serial  ntunber  of  the  unit  is 
recorded. 

•        *        *        •        • 

19.  Appendix  A  to  part  232  is 
amended  by  removing  §  232.103(p)  bom 
the  Schedule  of  Civil  Penalties. 

20.  Appendix  B  to  part  232  is 
amended  by: 

A.  Revising  the  heading; 

B.  Designating  the  current  text  as 
subdivision  I  and  adding  a  heading; 

C.  Adding  subdivision  11. 

The  revised  and  added  text  reads  as 
follows: 

Appendix  B  to  Part  232— Part  232  prior 
to  May  31,  2001  as  Garified  Effective 
April  10,  2002. 

I.  Part  232  prior  to  May  31,  2001. 
***** 

II.  Clarification  effective  April  10,  2002. 
This  subdivision  II  contains  the  following 

clarifications  of  49  CFR  part  232  as  it  read 
before  May  31,  2001.  Section  232.13(d)(2)(i) 
is  amended  to  correct  a  typographical  error 
made  in  1986.  See  33  FR  19679,  51  FR  17303. 
Section  232.17(a)(2)(iii)  is  amended  to  clarify 
that  the  single  car  test  required  to  be 
performed  pursuant  to  this  paragraph  may  be 
conducted  in  accordance  with  the  applicable 
AAR  Code  of  Tests  or  the  American  Public 
Transportation  Association  standard 
referenced  in  49  CFR  238.311(a).  Section 
232.17(b)(3)  is  amended  by  inserting  FRA's 
current  address  as  the  location  where  the 
standards  and  procedures  referenced  in 
§  232.17  can  be  obtained. 

§  232.1 3    Road  train  and  intermediate 
terminal  train  air  bral(e  tests. 

***** 

(d)*   *   *     , 

(2)(i)  At  a  terminal  where  a  solid 
block  of  cars,  which  has  been  previously 
charged  and  tested  as  prescribed  by 
§  232.12  (c)  through  (j),  is  added  to  a 
train,  it  must  be  determined  that  the 
brakes  on  the  rear  car  of  the  train  apply 
and  release.  As  an  alternative  to  the  rear 
car  application  and  release  test,  it  shall 
be  determined  that  brake  pipe  pressure 
of  the  train  is  being  reduced  as 
indicated  by  a  rear  car  gauge  or  device 
and  then  that  brake  pipe  pressvne  of  the 
train  is  being  restored  as  indicated  by  a 
rear  car  gauge  or  device. 
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§232.17    Freight  and  passenger  train  car 
Inalcea. 

(a)*  *  * 

(2)*   *   * 

(iii)  When  a  car  equipped  for  use  in 
passenger  train  service  not  due  for 
periodical  air  brake  repairs,  as  indicated 
by  stenciled  or  recorded  cleaning  dates, 
is  on  shop  or  repair  tracks,  brake 
equipment  must  be  tested  by  use  of 
single  car  testing  device  as  prescribed 
by  the  applicable  AAR  Code  of  Tests  or 


by  the  American  Public  Transportation 
Association  (APTA)  standard  referenced 
in  §  238.311(a)  of  this  chapter.  Piston 
travel  of  brake  cylinders  must  be 
adjusted  if  required,  to  the  standard 
travel  for  that  type  of  brake  cylinder. 
After  piston  travel  has  been  adjusted 


and  with  brakes  released,  sufficient 
brake  shoe  clearance  must  be  provided. 

***** 

(b)*  *  * 

(3)  Copies  of  the  materials  referred  to 
in  this  section  may  be  obtained  from  the 
Federal  Railroad  Administration.  Office 
of  Safety.  RRS-14.  1120  Vermont 


Avenue,  NW.,  Stop  25,  Washington  DC 
20590. 

***** 

Issued  in  Washington,  £)C,  on  April  1, 
2002. 

Allan  Rutter, 

Federal  Railroad  Administrator. 
(FR  Doc.  02-8183  Filed  4-9-02;  8:45  am) 
BILUNG  CODE  4910-06-P 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.305G] 

Office  Of  Educational  Research  and 
Improvement  (OERI):  Program  of 
Researcli  on  Reading  Comprehension; 
Notice  inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2002 

Purpose  of  Program:  The  purpose  of 
the  Program  of  Research  on  Reading 
Comprehension  is  to  expand  scientific 
knowledge  of  how  students  develop 
proficient  levels  of  reading 
comprehension,  how  reading 
comprehension  can  be  taught  most 
optimally,  and  how  reading 
comprehension  can  be  assessed  in  ways 
that  reflect  as  well  as  advance  our 
current  understanding  of  reading 
comprehension  and  its  development. 
The  overarching  goal  of  this  program  is 
to  establish  a  scientific  foimdation  for 
educational  practice  by  supporting 
research  on  reading  comprehension  that 
is  likely  to  produce  substantial  gains  in 
academic  achievement. 

For  FY  2002  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priority  we  describe  in  the 
Priority  section  of  this  notice. 

Eligible  Applicants:  Institutions  of 
higher  education,  regional  educational 
laboratories,  public  or  private 
organizations,  institutions,  agencies, 
and  individuals,  or  a  consortiiun 
thereof. 

Deadline  for  Receipt  of  Letter  of 
Intent:  April  29,  2002. 

A  Letter  of  Intent  is  optional,  but 
encouraged,  for  each  application.  The 
Letter  of  Intent  should  be  submitted  by 
e-mail  to  PRRCLettersofIntent@ed.gov. 
Receipt  of  the  Letter  of  Intent  will  be 
acknowledged  by  e-mail.  The  Letter  of 
Intent  should  not  exceed  one  page  in 
length  and  should:  include  a  title  and 
brief  description  of  the  research  project; 
identify  the  Principal  Investigatorls)  and 
any  Co-Principal  InvestigatoKs); 
indicate  the  institutional  affiliations  of 
the  Principal  Investigatorfs)  and  Co- 
Principal  Investigatoris);  indicate  the 
duration  of  the  proposed  project;  and 
provide  an  estimated  budget  request  by 
year,  and  a  total  budget  request.  The 
Letter  of  Intent  is  for  OERI  planning 
purposes  and  will  not  be  used  in  the 
evaluation  of  the  application. 

Applications  Awulable:  April  10. 

2002. 

Deadline  for  Transmittal  of 
Applications:  4:30  p.m.  Wa^ington  DC 
time  on  May  31.  2002. 

Estimated  Available  Funds:  $4.5 
million. 

Estimated  Range  of  Awards:  $75,000 
to  $500,000  (for  12  months).  The  size  of 
the  awards  will  be  commensurate  with 


the  nature  and  scope  of  the  work 
proposed. 
Estimated  Number  of  Awards:  10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Page  Limits:  The  application  must 
include  the  following  sections: 
Application  for  Federal  Assistance  (ED 
424  Standard  Face  Sheet),  one-page 
abstract,  research  narrative,  literature 
cited,  curriculum  vitae  for  principal 
investigators(s)  and  other  key  personnel, 
budget  summary  form  (ED  524)  with 
budget  narrative,  appendix,  and 
statement  of  equitable  access  (GEPA 
427).  The  research  narrative  is  where 
you,  the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  the 
research  narrative  (text  plus  all  figures, 
charts,  tables,  and  diagrams)  to  the 
equivalent  of  25  pages  and  the  appendix 
to  20  pages,  using  the  following 
standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
research  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  the 
Application  for  Federal  Assistance  (ED 
424  Standard  Face  Sheet),  the  one-page 
abstract,  the  budget  summary  form  (ED 
524)  and  narrative  budget  justification, 
the  curriculum  vitae,  and  literature 
cited.  Nor  does  the  limit  apply  to  the 
asstirances  and  certifications,  which 
must  be  submitted  before  any  award  is 
made,  but  do  not  have  to  be  submitted 
with  the  initial  application. 

Our  reviewers  will  not  read  any  pages 
of  your  application  that — 

•  Exceed  the  page  limit  if  you  apply 
these  standards;  or 

•  Exceed  the  equivalent  of  the  page 
limit  if  you  apply  other  standards. 

We  have  found  that  reviewers  are  able 
to  conduct  the  highest  quality  review 
when  applications  are  concise  and  easy 
to  read,  with  pages  consecutively 
numbered. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75  (except  as  limited 
in  34  CFR  700.5).  77,  80.  81.  82,  85.  86 
(part  86  applies  only  to  Institutions  of 
mgher  Education).  97.  98.  and  99.  (b) 
The  regulations  in  34  CFR  part  700. 


SUPPLEMENTARY  INFORMATION: 

Background 

Substantial  research  evidence  has 
accrued  concerning  early  literacy  skills. 
Translating  this  research  into  practice 
should  produce  improvement  of  basic 
decoding  and  word  recognition  skills. 
According  to  recent  reviews,  such  as  the 
RAND  Reading  Study  Group  Report 
(2001),  however,  relatively  little 
research  has  been  aimed  at  reading 
comprehension.  Comprehension  builds 
on  early  skills,  but  involves  processing 
of  connected  discourse  and  other 
complex  verbal  materials  that  are 
essential  for  academic  success  after  the 
early  elementary  years.  Indeed,  reading 
achievement,  as  estimated  by  State  and 
national  test  scores,  typically  declines 
after  4th  grade.  Research  is  needed  that 
addresses  this  critical  juncture  between 
learning  to  read  and  reading  to  learn, 
including  its  antecedents  in  early 
childhood  as  well  as  consequences  for 
later  development.  To  that  end,  the 
Program  of  Research  on  Reading 
Comprehension  is  designed  to  expand 
scientific  knowledge  of  how  students 
develop  proficient  reading 
comprehension,  how  reading 
comprehension  can  best  be  taught,  and 
how  reading  comprehension  can  be 
assessed  in  ways  that  reflect  as  well  as 
advance  current  imderstanding  of 
comprehension  processes.  Specifically, 
an  important  component  of  the  program 
is  to  obtain  converging  evidence  on 
development  and  assessment  of 
comprehension  that  coheres  with 
scientifically  supported  theories,  and 
that  advances  such  theories  by 
subjecting  their  core  predictions  to 
empirical  tests.  A  further  purpose  is  to 
provide  a  scientific  foundation  for 
approaches  to  comprehension 
instruction  that  allow  students  to 
achieve  proficient  comprehension 
across  a  range  of  texts  and  subjects. 

Priority 

This  competition  focuses  on  projects 
designed  to  meet  the  priority  in  the 
notice  of  final  priority  for  this  program^ 
published  elsewhere  in  this  issue  of  the 
FedCTsl  Register.  The  title  of  this 
priority  is  Program  of  Research  on 
Reading  Comprehension.  For  FY  2002 
this  priority  is  an  absolute  priority. 
Under  34  CFR  75.105(c)(3)  we  consider 
only  applications  that  meet  the  priority. 

Selection  Criteria:  The  Secretary 
selects  the  following  selection  criteria  in 
34  CFR  700.30(e)  to  evaluate 
applications  for  new  grants  under  this 
competition.  The  proportionate 
percentage  weight  for  each  criterion  is 
indicated  in  parentheses. 

(a)  Nation^  Significance  (.2) 


wr 1 I 
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(b)  Quality  of  the  Project  Design  (.5) 

(c)  Quality  and  Potential 
Contributions  of  Personnel  (.2) 

I  (d)  Adequacy  of  Resources  (.1) 

Strong  applications  for  Program  of 
Research  on  Reading  Comprehension 
(PRRC)  grants  clearly  address  each  of 
the  applicable  selection  criteria.  They 
make  a  well-reasoned  and  compelling 
case  for  the  national  significance  of  the 
problems  or  issues  that  will  be  the 
subject  of  the  proposed  research,  and 
present  a  research  design  that  is 
complete,  clearly  delineated,  and 
incorporates  sound  research  methods.  In 
addition,  the  personnel  descriptions 
included  in  strong  applications  make  it 
apparent  that  the  project  director, 
principal  investigator,  and  other  key 
personnel  possess  training  and 
experience  commensurate  with  their 

Euties. 
Collaboration:  We  encourage 
oUaboration  in  the  conduct  of  research. 
For  example,  major  research  universities 
and  institutions  may  collaborate  with 
historically  imderrepresented 
institutions,  such  as  Historically  Black 
Colleges  and  Universities,  Hispanic- 
Serving  Institutions,  and  Tribal  Colleges 
and  Universities. 

Pre-Application  Meeting:  April  22. 
2002. 

I    Interested  parties  are  invited  to 
participate  in  a  pre-application  meeting 
to  discuss  the  funding  priority.  In  the 
meeting,  participants  will  receive 
technical  assistance  and  information 
about  the  funding  priority.  Participants 
are  also  encouraged  to  use  this  meeting 
to  engage  in  substantive  discussion 
about  prior  empirical  research  and  the 
nature  of  high  quality  research  in  this 
area.  You  may  attend  the  meeting  in 
person  at  the  Department  of  Education. 
Office  of  Educational  Research  and 
Improvement.  555  New  Jersey  Avenue. 
NW.,  room  101,  Washington,  DC, 
between  1  p.m.  and  4  p.m.  A  simmiary 
of  the  meeting  will  be  posted  on  the 
Internet  at:  http://www.ed.gov/offices/ 
OERI. 

Assistance  to  Individuals  With 
Disabilities  at  the  Meeting 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  vrill 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting  (e.g.. 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternative 
format),  notify  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  at  least  two  weeks  before  the 
scheduled  meeting  date.  Although  we 
will  attempt  to  meet  a  request  we 
receive  after  that  date,  we  may  not  be 
able  to  make  available  the  requested 


auxiliary  aid  or  service  because  of 
insufficient  time  to  arrange  it. 

Application  Procedures 

The  Government  Paperwork 
Elimination  Act  (GPEA)  of  1998,  (Pub. 
L.  105-277)  and  the  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999,  (Pub.  L.  106-107) 
encourage  us  to  imdertake  initiatives  to 
improve  our  grant  processes.  Enhancing 
the  ability  of  individuals  and  entities  to 
conduct  business  with  us  electronically 
is  a  major  part  of  our  response  to  these 
Acts.  Therefore,  we  are  taking  steps  to 
adopt  the  Internet  as  our  chief  means  of 
conducting  transactions  in  order  to 
improve  services  to  our  customers  and 
to  simplify  and  expedite  our  business 
processes. 

We  are  requiring  that  applications  to 
the  FY  2002  Program  of  Research  on 
Reading  Comprehension  be  submitted 
electronically  using  e- Application 
available  through  the  Education 
Department's  e-GRANTS  system.  The  e- 
GRANTS  system  is  accessible  through 
its  portal  page  at:  http://e-grants.ed.gov. 

Applicants  who  are  unable  to  submit 
an  application  through  the  e-GRANTS 
system  may  apply  for  a  waiver  to  the 
electronic  submission  requirement.  To 
apply  for  a  waiver,  applicants  must 
explain  the  reason(s)  that  prevent  them 
from  using  the  Internet  to  submit  their 
applications.  The  reasons(s)  must  be 
outlined  in  a  letter  addressed  to:  Anne 
Sweet  or  Rita  Foy.  U.S.  Department  of 
Education.  555  New  Jersey  Avenue. 
NW,  room  513,  Washington,  DC  20208- 
5573.  Please  submit  your  letter  no  later 
than  two  weeks  before  the  closing  date. 

Any  application  that  receives  a  waiver 
to  the  electronic  submission 
requirement  will  be  given  the  same 
consideration  in  the  review  process  as 
an  electronic  application. 

Waiver  of  Proposed  Rulemaking 

Some  of  the  procedures  in  these 
instructions  for  transmitting 
applications  differ  from  those  in  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  75.102).  Under  the 
Administrative  Proced\u«  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportimity  to 
conmient  on  proposed  regulations. 
However,  these  amendments  make 
procedural  changes  only  and  do  not 
establish  new  substantive  policy. 
Therefore,  under  5  U.S.C.  553(b)(A).  the 
Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 


Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2002.  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Program  of  Research  on  Reading 
Comprehension— CFDA  84.305G  is  one 
of  the  programs  included  in  the  pilot 
project.  If  you  are  an  applicant  under 
the  Program  of  Research  on  Reading 
Comprehension,  you  must  submit  your 
application  to  us  in  electronic  format  or 
receive  a  waiver. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPLICATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 

Please  note  the  following: 

•  Do  not  wait  until  the  deadline  date 
for  the  transmittal  of  applications  to 
submit  your  application  electronically. 
If  you  v;ait  until  the  deadline  date  to 
submit  your  application  electronically 
and  you  are  unable  to  access  the  e- 
Application  system,  you  must  contact 
the  Help  Desk  by  4:30  p.m.  Washington 
DC  time  on  the  deadline  date. 

•  Keep  in  mind  that  e-Application  is 
not  operational  24  hours  a  day  every 
day  of  the  week.  Click  on  Hours  of  Web 
Site  Operation  for  specific  hours  of 
access  during  the  week. 

•  You  will  have  access  to  the  e- 
Application  Help  Desk  for  technical 
support:  1-888-336-8930  (TTY:  1-866- 
697-2696,  local  202-401-8363).  The 
Help  Desk  hours  of  operation  are 
limited  to:  8  a.m.-6  p.m.  Washington 
DC  time  Monday-Friday. 

•  If  you  submit  your  application 
electronically  by  the  transmittal  date  but 
also  wish  to  submit  a  paper  copy  of  your 
application,  then  you  must  mail  the 
paper  copy  of  the  application  on  or 
before  the  deadline  date  to:  U.S. 
Department  of  Education,  Application 
Control  Center,  Attention:  CFDA  # 
84.305G,  7th  and  D  Streets,  SW.,  Room 
3633,  Regional  Office  Building  3, 
Washington.  DC  20202-4725. 

•  You  can  submit  all  doctmients 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424  Standard  Face  Sheet),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424  Standard 
Face  Sheet)  to  the  Application  Control 
Center  after  following  these  steps: 
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1.  Print  ED  424  from  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  foxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  aclmowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  nimiber  unique  to  your 
application). 

4.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  PRRC  at:  http://e- 
grants.ed.gov. 

FOR  FURTHER  MFORMATION  CONTACT: 
Anne  P.  Sweet  or  Rita  Foy  Moss,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  513, 
Washington,  DC  20208-5573. 
Telephone:  (202)  219-0610,  or  FAX: 
(202)  21^2135,  or  via  Internet: 
PRRCinfo@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
Anne  P.  Sweet  or  Rita  Foy  Moss. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternative  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Regiater.  in  text  or  Adobe  Portable 
Docimient  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedBegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 


edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  httpJ/wvnv.access.^io.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  6031. 
Dated:  April  4,  2002. 
Graver  J.  Whitehurst, 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

(FR  Doc.  02-8718  Filed  4-9-02;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Program  of  Raa— roh  on  Reading 
ComprehanskNi 

AGENCY:  Office  of  Educational  Research 

and  Improvement,  Department  of 

Education. 

ACTKW:  Notice  of  final  priority. 

summary:  The  Assistant  Secretary 
announces  a  final  priority  for  a  Program 
of  Research  on  Reading  Comprehension. 
The  Assistant  Secretary  may  use  this 
priority  for  competitions  in  fiscal  year 
(FY)  2002  and  in  later  fiscal  years.  We 
take  this  action  to  build  a  scientific 
foundation  for  educational  practice  by 
supporting  rigorous  research  on  reading 
comprehension.  We  intend  this  priority 
to  produce  research  findings  that  will 
change  instructional  practice  and 
promote  academic  achievement. 
EFFECTIVE  DATE:  This  priority  is  effective 
May  10,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aime  P.  Sweet  or  Rita  Foy  Moss,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  513, 
Washington.  DC  20208-5573. 
Telephone:  (202)  219-0610  or  FAX: 
(202) 219-2135. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  docvunent  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPI.EMENTARY  INFORMATXHI: 

BackgrouiHl 

The  Office  of  Educational  Research 
and  Improvement  (OERI),  authorized 
under  Tide  K  of  Pubfic  Law  103-227 
(20  U.S.C.  6001  et  seq.),  supports 
research  and  development  activities 
designed  to  provide  essential  knowledge 
for  the  improvement  of  education. 
Although  significant  advances  have 
been  made  in  knowledge  about  early 


reading  skills,  much  less  is  known  about 
reading  comprehension.  Reading 
comprehension  is  necessary  for 
academic  achievement  in  virtually  all 
school  subjects  and  for  economic  self- 
sufficiency  in  cognitively  demanding 
work  environments.  Improving  reading 
comprehension,  and  providing  all 
members  of  society  with  equal 
opportunities  to  attain  a  high  level  of 
literacy,  require  a  focused  program  of 
educational  research.  Knowledge  gained 
from  such  educational  research  can  help 
guide  the  national  investment  in 
education  and  support  local  and  State 
reform  efforts.  Because  this  targeted 
program  of  research  focuses  on  an 
enduring  problem  of  practice,  it  will  be 
the  primary  mechanism  for  pursuing 
new  knowledge  about  reading 
comprehension. 

Prior  to  publishing  the  notice  of 
proposed  priority,  OERI  reviewed  the 
Report  of  the  National  Reading  Panel 
(2000)  and  the  RAND  Reading  Study 
Group  Report  (2001)  to  identify  the  most 
needed  reading  research  and 
development  activities.  Following  this 
review,  OERI  proposed  this  priority, 
recognizing  that  critical  frontiers  for 
reading  research,  such  as  deriving 
empirically-groimded  theories  of 
comprehension  development  and 
reading  instruction  across  the  full  range 
of  ages  and  grades,  have  barely  been 
broached  in  the  research  literature. 
OERI's  Program  of  Research  on  Reading 
Comprehension  (PRRC)  is  intended  to 
expand  scientific  knowledge  of  how 
students  develop  proficient  levels  of 
reading  comprehension,  how  reading 
comprehension  can  be  taught  most 
optimally,  and  how  reading 
comprehension  can  be  assessed  in  ways 
that  reflect  as  well  as  advance  our 
current  understanding  of  reading 
comprehension  and  its  development. 
An  overarching  goal  of  the  program  is  to 
obtain  converging  empirical  evidence 
on  the  development  and  assessment  of 
comprehension  that  coheres  with 
scientifically  supported  theories  of  the 
processes  involved  in  reading 
comprehension.  A  further  purpose  is  to 
provide  a  scientific  foundation  for 
approaches  to  comprehension 
instruction  that  allow  students  to 
achieve  proficient  levels  of 
comprehension  across  a  range  of  texts 
and  subjects. 

We  published  a  notice  of  proposed 
priority  for  this  program  in  the  Federal 
Register  on  January  22,  2002  (67  FR 
2864).  Except  for  minor  revisions,  there 
are  no  differences  between  the  notice  of 
proposed  priority  and  this  notice  of 
final  priority. 
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Analysis  of  Comments  and  Changes 

In  response  to  our  invitation  in  the 
notice  of  proposed  priority,  three  parties 
submitted  written  comments.  Letters  of 
support  for  the  Secretary's  priority  or 
letters  of  support  for  existing  teaching 
practices  and  programs  are  not  included 
among  this  count.  The  Secretary  has 
reviewed  the  three  public  comments 
and  believes  that  the  proposed  priority 
as  written  is  broad  enou^  to  encompass 
the  specific  research  topics 
recommended  by  the  commenters.  An 
analysis  of  the  comments  follows.  We 
group  major  issues  according  to  subject. 

Generally,  we  do  not  address 
technical  and  other  minor  changes — and 
suggested  changes  the  law  does  not 
authorize  us  to  make  under  the 
applicable  statutory  authority. 

Comment  Related  to  Middle  and  High 
School 

Comment:  One  commenter  argued 
that,  in  addition  to  investigating  how  to 
obtain  proficiency  in  reading 
comprehension,  how  it  can  be  optimally 
taught,  and  how  it  can  be  assessed,  it  is 
critical  to  examine  where  reading 
comprehension  should  be  taught,  who 
should  be  teaching  it,  and  to  whom  it 
should  be  taught,  especially  at  the 
middle  and  high  school  levels. 

Discussion:  The  Secretary  believes 
that  investigation  of  these  three* 
dimensions — where  reading 
comprehension  should  be  taught,  who 
should  be  teaching  it,  and  to  whom  it 
should  be  taught  at  the  middle  and  high 
school  levels — is  permitted  imder  the 
priority  as  proposed. 

Changes:  None. 

Comment  Related  to  One-to-One 
Mentoring 

Comment:  One  conmienter 
recommended  that  additional  research 
be  supported  that  supports  the  role  of 
one-to-one  mentoring  using  trained 
community  volunteers  as  an 
intervention  strategy  for  struggling 
readers  in  the  area  of  comprehension. 

Discussion:  The  Secretaiy  believes 
that  such  a  study  is  permitted  under  the 
priority  as  proposed  (e.g.,  falling  under 
inquiry  area  number  2  of  the  priority). 

Changes:  None. 

Comment  Related  to  Social  Studies 

Comment:  One  comment  concerned 
student  comprehension  of  social  studies 
expository  text,  and  indicated  that 
research  on  the  nature  of  expository  text 
in  social  studies  (and  probably  in  other 
subjects)  should  be  included  in  the 
priority.  The  same  commenter  argued 
that  such  a  research  effort  would 
involve  expert  analysis  of  currently 
published  expository  text. 


Discussion:  The  Secretary  believes 
that  studying  the  effects  of  featiu^s  of 
expository  text  on  the  assessment, 
development,  and  improvement  of 
reading  comprehension  is  permissible 
under  the  proposed  priority.  In 
addition,  the  Secretary  maintains  that 
expert  analysis  of  expository  text  could 
play  a  role  in  the  design  of  a  scientific 
study  using  approaches  described  in  the 
proposed  priority. 

Changes:  None. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  whicii  we  choose 
to  use  this  priority,  we  invite  applications 
through  a  notice  in  the  Federal  Register. 
When  inviting  applications  we  designate  the 
priority  as  absolute,  competitive  preference.^ 
or  invitational. 

Priority 

Program  of  Research  on  Reading 
Comprehension 

Under  the  Program  of  Research  on 
Reading  Comprehension  (PRRC), 
applicants  must  propose  research  that  is 
focused  on  one  or  more  of  three  areas 
of  inquiry: 

1.  Developmental  patterns  of  students' 
reading  comprehension; 

2.  Instructional  interventions  for 
reading  comprehension;  or 

3.  Measures  of  reading 
comprehension  that  reflect  empirically 
justified  dimensions,  distinguish  reader 
differences,  and  are  sensitive  to 
instructional  goals. 

Furthermore,  research  must  be 
motivated  by  a  specific  conceptual 
fr-amework  and  relevant  prior  empirical 
evidence,  both  of  which  must  be  clearly 
articulated  in  the  proposal.  The  research 
must  have  the  potential  to  advance 
fundamental  scientific  knowledge  that 
bears  on  the  solution  of  important 
educational  problems.  The  proposal 
must  indicate  method  and  why  the 
approach  taken  optimally  addresses  the 
research  question.  Any  approach  must 
incorporate  a  valid  inference  process 
that  allows  generalization  beyond  the 
study  participants.  Proposals  must 
indicate  which  of  the  following 
approaches  is  to  be  used: 

1.  Experiment  (control  group; 
randomized  assignment — ^both 
required). 

2.  Quasi-experiment  (comparison 
group,  stratified  random  assignment, 
groups  comparable  at  pretest,  statistical 
adjustment  for  comparability). 

3.  Correlational  study  (simple, 
midtiple/logistic  regression,  structural 
equation  modeling,  hierarchical  linear 
modeling). 

4.  Other  quantitative  (e.g., 
simulation). 

5.  Descriptive  study  using  qualitative 
techniques  (e.g.,  ethnographic  methods; 


focus  groups;  classroom  observations; 
case  studies).^ 

The  design  of  studies  must  be  clear: 
Independent  and  dependent,  or 
predictor  and  criterion,  variables  should 
be  distinguished.  Proposed  research  is 
expected  to  employ  the  most 
sophisticated  level  of  design  and 
analysis  that  is  appropriate  to  the 
research  question.  For  research 
questions  that  cannot  be  answered  using 
a  randomized  assignment  experimental 
design,  the  proposal  must  spell  out  the 
reasons  why  such  a  design  is  not 
applicable  and  why  it  would  not 
represent  a  superior  approach.  Thus, 
applicants  must  propose  to  conduct 
rigorous  studies  that  are  scientifically 
soimd,  relevant,  timely,  and  ultimately 
useful  to  practitioners  and  policy 
makers. 

Post-Award  Requirements 

The  Secretary  established  the 
following  post-award  requirements 
consistent  with  the  OERI's  program 
regidations  at  34  CFR  part  700  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.720.  Recipients  of  a  research 
award  must: 

1.  Provide  OERI  with  information 
about  the  research  project  and  products 
and  other  appropriate  research 
information  so  that  OERI  can  monitor 
progress  and  maintain  its  inventory  of 
funded  research  projects.  This 
information  must  be  provided  through 
media  that  include  an  electronic 
network;  and 

2.  At  the  end  of  the  award  period, 
synthesize  the  findings  and  advances  in 
knowledge  that  resulted  from  research 
conducted  and  describe  the  potential 
impact  on  the  improvement  of  reading 
comprehension  instruction. 

Applicable  Progmm  Regulations:  34 
CFR  part  700. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimaent  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free  . 
at  this  site.  U  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  bitemet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
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(Catalog  of  Federal  Domestic  Assistance 
Number  (84.305G)  Program  of  Research  on 
Reading  Comprehension) 

Program  Authority:  20  U.S.C.  6031. 


Dated:  April  4.  2002. 
Grover  J.  Whitehurat, 

Assistant  Secretary  for  Educational.  Research 
and  Improvement. 

[FR  Doc.  02-8719  Filed  4-9-02;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No:  84.359] 

Earty  Reading  First;  Notica  of  Deadline 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  deadline  for  State 
educational  agencies  to  identify  eligible 
local  educational  agencies  for  Early 
Reading  First  and  of  alternate  eligibility 
standard  for  the  initial  year's  (fiscal  year 
2002)  Early  Reading  First  grant 
competition. 

SUMMARY:  In  this  notice,  the  Secretary 
sets  a  deadline  for  State  educational 
agencies  (SEAs)  to  identify  and  provide 
a  list  of  eligible  local  educational 
agencies  (LEAs)  upon  which  applicant 
eligibility  will  be  based  for  those  grants, 
and  establishes  a  standard  that  the 
Department  will  use  in  the  absence  of 
timely  SEA  information.  Early  Reading 
First  grants  are  authorized  by  subpart  2 
of  part  B  of  title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA).  The  Secretary  will  be  inviting 
applications  for  new  grant  awards  for 
fiscal  year  (FY)  2002  for  the  Early 
Reading  First  Program  in  a  separate 
notice  published  in  the  Federal 
Register. 

DATES:  State  Data  Submission  Deadline: 
The  Department  must  receive  the 
submission  by  April  30,  2002. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Early  Reading  First 
Program,  $75  million  is  available  for  FY 
2002  for  direct  competitive  grants  from 
the  Department  to  eligible  LEAs,  and  to 
public  and  private  organizations  in 
commimities  served  by  those  LEAs  (or 
one  or  more  of  those  LEAs  in 
collaboration  with  one  or  more  of  those 
organizations).  Those  agencies  and 
organizations  will  use  the  Early  Reading 
First  funds  to  support  early  education 
programs  and  teach  preschool-age 
children  to  develop  the  early  language 
and  cognitive  skills  that  they  need  to 
enter  kindergarten  ready  to  learn  to  read 
and  succeed  under  State  standards. 

Early  Reading  First,  for  preschool-age 
children,  complements  the  Reading 
First  State  Grants  Program,  which 
focuses  on  school-age  children.  The 
Reading  First  State  Grants  Program  is 
aimed  at  helping  children  in  every  State 
become  successful  readers  through  high- 
quality,  classroom-focused  reading 
instruction.  Reading  First  State  Grants 
will  help  school  districts  establish  high- 
quality,  comprehensive  reading 
instruction  for  all  children  in 
kindergarten  through  third  grade. 


Eligible  Applicants 

The  Early  Reading  First  statute  ties 
grant  applicant  eligibiUty  to  basic  LEA 
eligibility  for  Reading  First  State  Grants 
subgrants.  Specifically,  to  meet  the  basic 
eligibility  criteria  under  the  Reading 
First  State  Grants  Program  (and,  thus, 
the  Early  Reading  First  Program),  each 
eligible  school  district  (LEA)  must  be: 

•  Among  the  LEAs  in  the  State  with 
the  highest  numbers  or  percentages  of 
students  in  kindergarten  through  grade 
3  reading  below  grade  level,  based  on 
the  most  currently  available  data  (and  a 
State  may  use  the  lowest  grade  for 
which  it  has  those  data,  such  as  grade 
4,  up  through  grade  5);  and  also  qualify 
under  one  of  the  following  categories  as 
an  LEA  that: 

•  Has  jurisdiction  over  a  geographic 
area  that  includes  an  area  designated  as 
an  empowerment  zone  (EZ)  or  an 
enterprise  community  (EC). 

•  Has  jurisdiction  over  a  significant 
number  or  percentage  of  schools  that  are 
identified  for  school  improvement 
under  section  1116(b)  of  title  I  of  the 
ESEA  (or  the  predecessor  statutory 
authority). 

•  Has  the  highest  numbers  or 
percentages  of  children  who  are  counted 
under  section  1 1 24(c)  of  title  I  of  the 
ESEA  (the  number  of  children  counted 
for  Title  I  Basic  Grants  to  LEAs). 

Because  LEA  eligibility  information 
from  all  Reading  First  State  Grant 
applications  is  not  expected  to  be 
available  for  many  months,  the 
Department  is  asking  SEAs  to  help  the 
Department  by  identifying  and 
providing  a  list  of  eligible  LEAs  for 
Early  Reading  First  now,  under  the 
above  Reading  First  statutory  criteria, 
before  States  files  their  Reading  First 
State  Grants  applications  and  hold  their 
Reading  First  State  Grants  subgrant 
competitions.  This  will  assist  LEAs  and 
other  applicants  in  each  State  in 
applying  for  Early  Reading  First  Funds. 

An  LEA'S  eligibility  for  the  piupose  of 
the  initial  year's  (FY  2002)  Early 
Reading  First  grant  competition  will  be 
determined  as  follows — 

•  For  an  LEA  within  any  State  for 
which  the  SEA  submits  an  eligible  LEA 
list  by  April  30,  2002,  only  those  LEAs 
identified  by  the  State  at  the  time  of  the 
State's  submission  will  be  considered 

eligible. 

•  For  an  LEA  within  any  State  for 

which  the  SEA  does  not  submit  an 
eligible  LEA  fist  by  April  30.  2002,  only 
those  LEAs  identified  by  the  U.S. 
Department  of  Education  (under  the 
alternative  Title  I  Basic  Grants  child 
count  standard  described  below)  will  be 
considered  eligible. 

Any  LEA  status  changes,  or  later 
revisions  that  an  SEA  may  make  to  an 


SEA-generated  Early  Reading  First 
eligible  LEA  list  for  purposes  other  than 
correction,  will  not  affect  the  eligibility 
of  Early  Reading  First  applicants  in  the 
initial  year's  (FY  2002)  Early  Reading 
First  grant  competition. 

Information  Request  and  Deadline 

To  help  LEAs  and  other  applicants  in 
each  State  in  applying  for  Early  Reading 
First  funds,  and  to  assist  the  Department 
in  administering  the  initial  year's  (FY 
2002)  Early  Reading  First  grant 
competition,  the  Department  invites 
SEAs  to  identify  and  provide  to  the 
Department  a  list  of  eligible  LEAs  in  the 
State  under  Reading  First.  Specifically, 
the  Secretary  requests  that  each  SEA,  by 
April  30,  2002,  provide  to  the 
Department  a  list  of  eligible  LEAs  for 
Early  Reading  First  based  upon  the 
statutory  criteria  for  Reading  First 
(indicated  above)  relating  to  reading 
achievement,  EZ/EC,  school 
improvement,  and  poverty. 

"The  Department  will  make  available 
to  each  State,  and  at  the  website 
location  noted  below,  an  Excel 
spreadsheet  and  instructions  for  States 
to  use  in  providing  this  information. 
The  Excel  spreadsheet  identifies  basic 
information  for  all  of  the  LEAs  currently 
in  the  National  Center  for  Education 
Statistics  Common  Core  of  Data  (CCD) 
for  each  State,  and  information  available 
from  Federal  records  (EZ/EC  and  Title  I 
Basic  Grant  child  count  information)  for 
each  of  those  LEAs. 

In  addition.  Excel  spreadsheet 
identifies  those  LEAs  the  Department 
will  consider  eligible  if  an  SEA  chooses 
not  to  identify  ehgible  LEAs  by  April 
30.  The  spreadsheet  also  provides  space 
for  SEAs  to  use  if  the  SEA  chooses  to 
identify  LEAs  as  eligible  for  the  Early 
Reading  First  grant  competition  under 
the  Reading  First  statutory  criteria 
indicated  above. 

The  spreadsheet  and  accompanying 
instructions  are  available  on  the 
Department's  website  at  http:// 
www.ed.gov/offices/OESE/earlyreading/ 
index.html.  The  Department  requests 
SEAs  to  submit  the  LEA  eligibility 
information  electronically  if  possible, 
using  the  Excel  spreadsheet.  If  it  is  not 
possible  for  an  SEA  to  submit  the  LEA 
eligibility  information  electronically, 
the  SEA  should  follow  the  directions 
below  under  "SEA  Submission  of 
Information"  for  other  methods  of 
submission.  If  an  SEA  uses  a  format 
other  than  the  Excel  spreadsheet  to 
identify  the  eligible  LEAs,  the  SEA  also 
should  provide  to  the  Department  the 
name  of  the  State  in  which  the  eligible 
LEAs  are  located,  and  the  date  that  the 
SEA  identified  those  eligible  LEAs. 
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Eligibility  Standard  for  Applicants  in 
States  that  Do  Not  Submit  a  List  of 
Eligible  LEAs  by  Deadline 

I    So  that  the  Department  can  make 
timely  awards  of  Early  Reading  First 
funds  for  the  initial  year's  (FY  2002) 
competition,  if  an  SEA  does  not  identify 
and  provide  to  the  Department  a  list  of 
LEAs  eligible  for  Early  Reading  First, 
using  the  Reading  First  statutory 
criteria,  by  the  April  23,  2002  deadline, 
the  Department  will  identify  eligible 
LEAs  in  that  State  for  Early  Reading 
First  grants  (upon  which  the  Early 
Reading  First  applicant  pool  is  based) 
using  solely  the  Title  I  Basic  Grant 
allocation  child  coimt  for  FY  2001.  This 
information  is  available  from  Federal 
records. 

Specifically,  the  Department  will 
consider  as  eligible  LEAs  for  these 
States:  (1)  LEAs  in  which  at  least  20 
percent  of  children  are  counted  by  the 
Department  under  section  1124(c)  of 
title  I  of  the  ESEA  (the  number  of 
children  counted  for  Title  I  basic  grants 
to  LEAs)  for  FY  2001;  and  (2)  LEAs  with 
at  least  10,000  of  those  children.  These 
LEAs  will  be  identified  on  the  Excel 
spreadsheet  that  will  be  available  on  the 
Department's  website  at  http:// 
www.ed.gov/offices/OESE/earlyreading/ 
index.html. 

.State  Submission  of  Information 

I    If  an  SEA  chooses  to  submit  LEA 
eligibility  information  for  Early  Reading 
First,  the  Department  requests  the  SEA 
to  submit  that  information 
electronically,  by  sending  it  to 
ERF@ed.gov  as  an  e-mail  attachment.  If 
that  is  not  possible.  States  should  send 
the  information  as  follows: 

•  By  FAX:  202-205-0303  (Attention: 
Tracy  Bethel). 


•  By  FedEx,  other  mail  carrier,  or 
mail:  Patricia  McKee,  Group  Leader, 
Compensatory  Education  Programs, 
Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  3W106,  Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 

•  Questions  about  the  Early  Reading 
First  Program  or  this  notice,  contact 
Patricia  McKee  by  e-mail  at 
ERF@ed.gov,  or  Tracy  Bethel  or  Jennifer 
Flood  by  telephone  at  202-260-4555. 

•  Questions  about  the  Reading  Ffrst 
State  Grants  Program,  contact  Chris 
Doherty  by  e-mail  at 
chris.doherty@ed.gov,  or  by  telephone  at 
202-401-2176. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  Individuals 
with  disabilities  may  obtain  this 
document  in  an  alternative  format  (e.g.. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  Tracy 
Bethel  or  Jennifer  Flood  as  listed  imder 
this  section. 

Waiver  of  Proposed  Rulemaking 

It  is  the  Secretary's  practice,  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  requirements  that 
are  not  taken  directly  from  statute.' 
Ordinarily,  this  practice  would  have 
applied  to  the  requirements  in  this 
notice.  Section  437(d)(1)  of  the  General 
Education  Provisions  Act  (GEPA), 
however,  exempts  from  this  requirement 
rules  that  apply  to  the  first  competition 
imder  a  new  or  substantially  revised 
program  authority.  To  ensure  timely 
awards  of  Early  Reading  First  grants,  the 
Secretary,  in  accordance  with  section 


437(d)(1)  of  GEPA,  has  decided  to  forego 
public  comment  with  respect  to  the 
State  data  submission  deadline,  and  the 
eligibility  standards  and  threshold 
levels. 

Paperwork  Reduction  Act 
Considerations 

As  required  by  the  Paperwork 
Reduction  Act,  the  Office  of 
Management  and  Budget  has  approved 
this  information  collection  under  OMB 
control  number  1810-0647,  which 
expires  August  31,  2002. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  ivww.ed.gov/ 
legislation/fedregister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U^.  Govenunent 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  Is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nani/ 
index.html. 

Program  Authority:  Subpart  2,  part  B,  title 
I  of  the  ESEA,  Pub.  L.  107-110. 

Dated:  April  8,  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  02-8808  Filed  4-9-02;  8:45  am] 
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The  President 


Proclamation  7536  of  April  1,  2002 
Cancer  Control  Month,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  Nation  is  making  important  progress  in  the  fight  against  cancer.  Today, 
8.9  million  Americans  have  survived  this  disease,  and  new  studies  indicate 
that  both  cancer  incidence  and  death  rates  have  declined  in  recent  years. 
Research  and  new  technology  have  helped  improve  our  ability  to  prevent, 
detect,  and  treat  cancer.  We  understand  better  and  are  communicating  more 
effectively  the  preventative  power  of  regular  exercise,  a  balanced  diet,  not 
smoking,  and  greater  health  awareness.  Despite  this  progress,  cancer  remains 
a  major  public  health  problem  that  affects  millions  of  lives. 

Each  day,  more  than  1,500  Americans  die  from  cancer  and  3,500  are  diag- 
nosed with  some  form  of  the  disease.  But  we  are  closing  in  on  major 
breakthroughs  that  will  lead  to  new  cancer  therapies  and  life-saving  cures. 

The  National  Cancer  Institute  (NCI)  is  leading  the  way  as  it  explores  hundreds 
of  methods  to  combat  and  prevent  cancer.  Recognizing  that  early  detection 
of  cancer  often  makes  a  difference  between  life  and  death,  the  NCI  is 
utilizing  revolutionary  genetic  and  biochemical  processes  to  develop  tests 
that  more  effectively  detect  cancer  at  its  earliest  stage. 

Scientists  are  discovering  that  the  use  of  ultraviolet  light  fluorescence  to 
examine  the  lungs  is  more  likely  to  identify  precancerous  lesions  than 
ciurent  techniques.  Other  NCI  researchers  are  investigating  drugs  that  may 
stop  cancerous  growths  by  preventing  new  blood  vessels  from  reaching 
the  tissues.  And  a  new  class  of  drugs,  known  as  bisphosphonates,  shows 
great  promise  against  cancer  that  has  spread  to  the  bone.  The  NCI's  important 
work,  in  coordination  with  other  public  and  private  health  agencies,  is 
helping  to  reduce  the  incidence  of  cancer  and  is  assisting  cancer  survivors 
to  lead  richer,  fuller,  and  longer  lives. 

The  National  Comprehensive  Cancer  Control  Initiative,  sponsored  by  the 
Centers  for  Disease  Control  and  Prevention,  is  a  valuable  resource  to  support 
and  coordinate  cancer  control  efforts  at  the  Federal,  State,  and  local  levels. 
This  project  helps  ensure  that  cancer  prevention,  detection,  and  treatment 
programs  across  the  coimtry  work  effectively  with  each  other  by  reducing 
duplicated  efforts  and  missed  opportimities.  My  Administration  is  strongly 
committed  to  the  fight  against  cancer  and  will  continue  to  support  Federal 
cancer  control  programs. 

£ 

As  we  observe  Cancer  Control  Month,  I  applaud  the  scientists,  healthcare 
providers,  and  public  health  professionals  who  work  tirelessly  to  find  cures 
for  this  disease  and  to  aid  and  assist  the  patients  who  suffer  from  it. 
I  call  on  all  our  citizens  to  learn  more  about  cancer  by  contacting  the 
NCI's  Cancer  Information  Service  at  1-800-4-CANCER  or  visiting  its  Internet 
address  at  http://www.cancer.gov.  I  also  encourage  all  Americans  to  protect 
their  health  by  promoting  cancer  awareness  in  their  families  and  commu- 
nities. Individuals  should  pursue  a  lifestyle  that  includes  regular  exercise, 
sufficient  consumption  of  fruits  and  vegetables,  avoidance  of  tobacco  prod- 
ucts, and  regular  age-appropriate  cancer  screenings.  By  working  together 
to  raise  awareness  about  the  risks  of  cancer  and  the  importance  of  medical 
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research,  we  can  improve  the  quality  of  life  for  millions  of  Americans 
and  ultimately  defeat  this  terrible  disease. 

In  1938,  the  Congress  of  the  United  States  passed  a  joint  resolution  (52 
Stat.  148;  36  U.S.C.  103)  as  amended,  requesting  the  President  to  issue 
an  annual  proclamation  declaring  April  as  "Cancer  Control  Month." 
NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  2002  as  Cancer 
Control  Month.  I  call  on  concerned  citizens,  government  agencies,  private 
industry,  nonprofit  organizations,  and  other  interested  groups  to  reaffirm 
ovu-  Nation's  commitment  to  preventing  and  curing  cancer. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
April,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 


(^ 
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Proclamation  7537  of  April  1,  2002 

National  Child  Abuse  Prevention  Month,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation  '^  - 

Every  child  deserves  to  be  cared  for  by  parents  who  provide  love,  protection, 
and  nurturing.  Safe  and  healthy  childhoods  help  produce  confident  and 
successful  adults.  When  parents  are  unable  to  meet  their  responsibilities, 
the  consequences  are  tragic  for  their  children  and  for  society.  Nationwide, 
reports  show  that  more  than  879,000  children  are  victims  of  child  abuse 
and  neglect  and  approximately  1,200  children  die  from  maltreatment,  many 
at  the  hands  of  those  who  are  supposed  to  protect  them. 

Children  who  are  abused  and  neglected  often  carry  the  effects  of  their 
experiences  into  adulthood.  They  are  much  more  likely  to  experience  prob- 
lems with  stibstance  abuse,  depression,  learning  disabilities,  and  to  engage 
in  criminal  activities  and  violence  against  others,  including  abuse  of  their 
own  children.  The  societal  effects  of  child  abuse  include  the  need  for  in- 
creased child  welfare  services,  special  education  resources,  physical  and 
emotional  health  care  services,  and  juvenile  justice  facilities. 

My  Administration  is  committed  to  promoting  effective  policies  that  protect 
children  from  harm  while  strengthening  and  supporting  families.  Promoting 
healthy  marriages,  and  teaching  responsible  fatherhood  and  motherhood, 
are  key  priorities  of  my  Administration.  Last  year,  I  worked  with  the  Congress 
to  provide  an  additional  $70  million  for  the  Promoting  Safe  and  Stable 
Families  Program,  which  is  helping  States  ensure  children's  safety,  perma- 
nency, and  weU-being.  This  program  is  designed  to  strengthen  families  at 
risk  and  prevent  abuse  and  neglect.  My  2003  budget  includes  a  substantial 
increase  of  $130  million  for  this  essentiaJ  program. 

The  problem  of  child  abuse  requires  a  continuing  national  commitment, 
and  we  must  remain  vigilant  in  working  to  provide  safety  and  security 
to  each  young  person  in  our  society. 

Government  alone  cannot  prevent  child  abuse.  Child  abuse  prevention  re- 
quires partnerships  among  Federal,  State,  and  local  governments,  faith-based 
and  community-based  organizations,  schools,  law  enforcement,  and  social 
service  agencies.  All  of  these  organizations  must  work  together  with  parents 
to  protect  children  and  help  build  healthy  families  and  commxmities  where 
children  can  reach  their  potential. 

Every  April,  conmiunities  across  the  country  join  to  raise  public  awareness 
about  child  abuse,  to  provide  information  about  how  to  prevent  it,  and 
to  assist  families  in  need  of  support,  recovOTy,  and  encouragement.  During 
National  Child  Abuse  Prevention  Month,  and  throughout  the  year,  I  encourage 
all  Americans  to  find  ways  to  cherish  our  children,  and  strengthen  our 
families. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  2002  as  National 
Child  Abuse  Prevention  Month.  I  call  upon  all  Americans  to  observe  this 
month  by  supporting  the  hard  work  of  those  who  ensure  our  children's 
safety,  and  by  playing  an  active  role  in  creating  a  safer,  healthier  environment 
for  our  children's  growth. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
April,  in  the  year  of  our  Lord  two  thousand  two.  and  of  the  hidependence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 
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DEFENSE  DEPARTMENT 
Air  Force  Department 

Wake  Island  Code;  revision; 

published  4-9-02 
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Danger  zones  and  restricted 
areas: 

Elizabeth  River,  Portsmouth, 
VA;  Craney  Island 
Refueling  Station; 
published  3-11-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Toxic  substances: 
Significant  new  uses — 
PerfluoroalkyI  sulfonates; 
published  3-11-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
KetamJne  hydrochloride 

injectable  solution; 

published  4-10-02 
Lincomycin  hydrochloride 

soluble  powder;  putillshed 

4-10-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Freight  and  other  non- 
passenger  trains  and 
equipment;  brake  system 
safety  standards;  end-of- 
train  devices;  put>lished  4- 
10-02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Avocados  grown  in — 
Florida;  comments  due  by 
4-15-02;  published  3-15- 
02  [FR  02-06139] 
Milk  marketing  orders: 
Upper  Mklwest;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-036341 

I  >runes  (dried)  produced  in— 


California;  comments  due  by 
4-15-02;  published  3-15- 
02  [FR  02-06144] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Fruits  and  vegetables, 
imported;  irradiation 
phytosanitary  treatment; 
comments  due  by  4-15-02; 
published  3-15-02  [FR  02- 
06267] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Calif omia  and  Oregon; 
phytophthora  ramonjm; 
public  hearings;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03721] 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Noninsured  Crop  Disaster 
Assistance  Program; 
comments  due  by  4-18- 
02;  published  3-19-02  [FR 
02-06212] 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Pizza  identity  standards; 
elimination;  comments  due 
by  4-15-02;  published  3-14- 
02  [FR  02-06125] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threater)ed 
species: 

Sea  turtle  conservation — 
Fishing  activities 
restrictions;  comments 
due  by  4-15-02; 
published  3-29-02  [FR 
02-07708] 
Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions 
Domestk:  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  4-17-02; 
published  4-2-02  [FR 
02-07931] 
l^rtheastem  United  States 
fisheries— 

Monkfish;  comments  due 
by  4-19-02;  published 
4-4-02  [FR  02-08076] 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Federal  Hazardous 
Sut>stances  Act: 


Certain  model  rocket 
propellent  devk:es;  use 
with  lightweight  surface 
vehKles;  comments  due 
by  4-15-02;  published  1- 
30-02  [FR  02-02059) 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Electronic  listing  of  vehicles 

available  for  use  by  more 

than  one  agency; 

comments  due  by  4-16- 

02;  published  2-15-02  [FR 

02-03786] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 

Administrative  changes  and 
technical  amendments; 
comments  due  by  4-15- 
02;  published  3-14-02  [FR 
02-05743] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Interstate  ozone  transport 
~    reduction — 

Nitrogen  oxides;  Section 
126  petitions  regarding 
sources;  and  Title  V 
operating  permit 
programs,  applicable 
requirement  definition; 
comments  due  by  4-15- 
02;  published  2-22-02 
[FR  02-03918] 

Nitrogen  oxides;  State 
implementation  plan     , 
call,  technical 
amendments,  and 
Section  126  mles; 
response  to  court 
decisions;  comments 
due  by  4-15-02; 
published  2-22-02  [FR 
02-03917] 
State  operating  permits 
programs — 

Connecticut;  comments 
due  by  4-15-02; 
published  3-15-02  [FR 
02-06273] 
Air  quality  implementatk>n 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
4-15-02;  published  3-15- 
02  [FR  02-06271) 

Texas;  comments  due  by  4- 

19-02;  published  3-20-02 

[FR  02-06721] 
Hazardous  waste  program 
authorizations: 
Mk:higan;  comments  due  by 

4-15-02;  published  2-28- 

02  [FR  02-04788] 
Hazardous  waste: 
Resource  Conservation  and 

Recovery  Act  Burden 


Reduction  Initiative; 
comments  due  by  4-17- 
02;  published  1-17-02  [FR 
02-00191] 
Radiation  protection  programs: 
Idaho  National  Engineering 
and  Environmental 
Laboratory— 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability; 
comments  due  by  4-19- 
02;  published  3-20-02 
[FR  02-06844] 
Toxic  sutistances: 
Significant  new  uses — 
Neodecaneperoxok:  acid, 
etc.;  comments  due  by 
4-19-02;  published  3-20- 
02  [FR  02-06724] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Intematlonal  call-back 
service,  uncompleted  call 
signaling  configuration; 
other  nations'  prohibitions 
enforcement;  comments 
due  by  4-15-02:  published 
3-8-02  [FR  02-05381] 
Satellite  services — 
Satellite  earth  stations  use 
on  board  vessels  In 
bands  shared  with 
terrestrial  fixed  service; 
procedures;  comments 
due  by  4-19-02; 
published  3-22-02  [FR 
02-06917] 
Radio  and  television 
broadcasting: 
Broadcast  and  cable  EEO 
rules  and  policies; 
revision;  comments  due 
by  4-15-02;  published  3-8- 
02  [FR  02-05380] 
Noncommercial  educational 
broadcast  stations 
applicants;  comparative 
standards  reexamination; 
comments  due  by  4-15- 
02;  published  3-5-02  [FR 
02-05165] 
FEDERAL  TRADE 
COMMISSION 
Telemafketing  sales  rule; 
comments  due  by  4-15-02; 
published  4-3-02  [FR  02- 
08016] 
Textile  Fiber  Products 
Identification  Act: 
Elasterell-p;  r>ew  generic 
fit)er  name  and  definitkxi; 
comments  due  by  4-19- 
02;  published  2-15-02  [FR 
02-03195] 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 
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Electronic  listing  of  vehicles 
available  for  use  by  more 
than  one  agency; 
comments  due  by  4-16- 
02;  published  2-15-02  [FR 
02-03786] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Animal  drugs,  feeds,  and 
related  products: 
No  residue;  definition 
revision;  comments  due 
by  4-17-02;  published  1- 
17-02  [FR  02-01170] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Human  drugs: 
Prescription  drug  mar1<eting; 
effective  date  delay; 
comments  due  by  4-15- 
02;  published  2-13-02  (FR 
02-03282] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Medical  devices: 
Cutaneous  carbon  dioxide 
and  cutaneous  oxygen 
monitors;  reclassification 
into  class  II  special 
controls;  comments  due 
by  4-15-02;  published  2- 
12-02  [FR  02-03281] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Tritial  Self-Govemance 
Amendments  of  2000; 
implementation: 
Indian  Health  Sennce;  tribal 
self -governance; 
comments  due  by  4-15- 
02:  published  2-14-02  [FR 
02-03248] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 

SpGCIGS. 

Critical  habitat 
designations — 
Roswell  springsr^il,  etc.; 
comments  due  by  4-15- 
02;  published  2-12-02 
[FR  02-03140] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Electronic  listing  of  vehicles 
avaiiabie  for  use  by  more 
than  one  agerwy; 
comments  due  by  4-16- 
02;  published  2-15-02  [FR 
02-03786] 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  petitions: 


Leyse,  Robert  H.;  comments 
due  by  4-15-02;  published 
1-29-02  [FR  02-02075] 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  4-15-02;  published  3- 
15-02  [FR  02-06228] 
NUCLEAR  REGULATORY 
COMMISSION 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
Independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  4-15-02;  published  3- 
15-02  [FR  02-06227] 
PERSONNEL  MANAGEMENT 
OFFICE 
Emptoyment: 
Recruitment  and  selection 
through  competitive 
examination;  comments 
due  by  4-16-02;  published 
2-15-02  [FR  02-03621] 
PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Administratively 
uncontrollable  overtime 
pay;  comrrients  due  by  4- 
15-02;  published  2-13-02 
[FR  02-03410] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  starxlanjs: 
Nonmanufacturer  rule; 
waivers — 

Plain  unmounted  bearings 
and  mounted  bearings; 
comn>ents  due  by  4-15- 
02;  published  4-4-02 
[FR  02-07958] 
Travel  agencies;  comments 
due  by  4-15-02;  published 
3-15-02  [FR  02-06195] 

SMALL  BUSINESS 
ADMINISTRATION 

Sn^ll  business  standante  and 
disaster  k>an  program: 
Travel  agerxaes;  econome 
injury  disaster  loan 
program;  corrnnents  due 
by  4-15-02;  published  3- 
15-02  [FR  02-06194] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Orawt>ridge  operations: 
Missouri;  comments  due  by 
4-16-02;  published  2-15- 
02  [FR  02-03693) 
Ports  and  walenMays  safety: 
New  London,  CT;  safety 
zone;  comments  due  by 


4-19-02;  published  3-20- 
02  [FR  02-06765] 

Oahu.  Maui,  Hawaii,  and 
Kauai,  HI;  anchorages 
and  security  zones; 
comments  due  by  4-15- 
02;  published  3-20-02  (FR 
02-06733] 

Ohio  River,  Shippingport, 
PA;  security  zone; 
comments  due  by  4-17- 
02;  published  3-18-02  [FR 
02-06364] 

Pilgrim  Nuclear  Power  Plant, 
Plymouth,  MA;  safety  and 
security  zone;  comn>ents 
due  by  4-15-02;  published 
1-29-02  (FR  02-02209] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bomt>ardier;  comments  due 
by  4-19-02;  published  3- 
20-02  [FR  02-06630] 
Eurocopter  France; 
comments  due  by  4-15- 
02;  published  2-14-02  [FR 
02-03580] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France; 
comments  due  by  4-19- 
02;  published  3-20-02  [FR 
02-06627] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Pratt  &  Whitney;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03669] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pic;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03162] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standanjs: 
Special  conditions — 
Airtxjs  Industrie  Model 
A340-500/-600 
airptar>es;  comments 
due  by  4-19-02; 
published  3-20^)2  (FR 
02-068761 
Dassault  Aviation  Fan  Jet 
Fakxm  Series  C,  D,  E, 
and  F.  and  Myslere- 


Fateon  20-05,  20-D5, 

20-E5.  and  20-F5 

airplanes;  comments 

due  by  4-17-02; 

published  3-18-02  [FR 

02-06365] 
Ut)erty  Aerospace  Model 

XL-2  airplane; 

comments  due  by  4-15- 

02;  published  3-14-02 

[FR  02-06131] 
TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 
Engineering  and  traffk: 
operations: 

Uniform  Traffic  Control 
Devk»s  Manual — 
Accessible  pedestrian 
signals;  comments  due 
by  4-16-02;  published 
2-15-02  [FR  02-03619] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Mexican  motor  carriers — 
Application  form  to 
operate  beyond  U.S. 
municipalities  and 
comnnercial  zones  on 
U.S.-Mexico  border 
comments  due  by  4-18- 
02;  published  3-19-02 
[FR  02-05891] 
Safety  monitoring  system 
and  compliance  initiative 
for  carriers  operating  in 
U.S.;  comments  due  by 
4-18-02;  published  3-19- 
02  [FR  02-05892] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes  and  procedure 
and  administration: 
Foreign  indivkjuals  claiming 
reduced  withhokling  rates 
under  Income  tax  treaty 
and  receiving  unexpected 
payment;  taxpayer 
klentification  number 
requirements 
Cross-reference; 
comments  due  t)y  4-17- 
02;  published  1-17-02 
[FR  02-01126] 
Income  taxes: 
Catch-up  contributkms  for 
indivkluals  age  50  or  over 
Hearing  date  change  and 
.  extension  of  comrT>ent 
period;  comments  due 
by  4-15-02;  put>lished 
2-20-02  [FR  02-04093] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  ttie  cunent 


session  of  Congress  whk^h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publk:  Laws 
Update  Senrice)  on  202-523- 
6641.  This  list  is  also 
availat>le  online  at  httpM 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  tfie 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Offfce.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpJ/ 
www.access.gpo.gov/nara/ 


nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1499/P.L.  107-157 

District  of  Columbia  College 

Access  Improvement  Act  of 

2002  (Apr.  4,  2002;  116  Stat. 

118) 

H.R.  2739/P.L.  107-158 

To  amend  Public  Law  107-10 

to  authorize  a  United  States 

plan  to  endorse  and  obtain 

observer  status  for  Taiwan  at 

the  annual  summit  of  the 

Worid  Health  Assembly  in 

May  2002  in  Geneva, 

Switzeriand,  and  for  other 

purposes.  (Apr.  4,  2002;  116 

Stat.  121) 

H.R.  3985/P.L.  107-159 

To  amend  the  Act  entitled  "An 

Act  to  authorize  the  leasing  of 


restricted  Indian  lands  for 
public,  religkxjs,  educatiortal, 
recreational,  residential, 
business,  and  ottier  purposes 
requiring  Vhe  grant  of  k>ng- 
term  leases",  approved  August 
9,  1955,  to  provkJe  for  binding 
arbitration  clauses  in  leases 
and  contracts  related  to 
reservation  lands  of  the  Gila 
River  Indian  Community.  (Apr. 
=4,  2002;  116  Stat.  122) 
Last  List  April  3,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  servne  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservdlistserv.gsa.gov 
with  tfie  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Yqur  Name. 

Note:  This  servne  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
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interest. 
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fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
autiienticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Renster  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 
The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 
GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  waphics  omitted).  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Re^er  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais, 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccessQgpo.gov:  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
&ee)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  aimual  subscription  price  for  the  Federal  Register  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Rraister  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  availabfe  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
$10.00  for  each  group  of^pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  67  FR  12345. 
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Rules  and  Regulations 


Federal  Register 

Vol.  67.  No.  70 
Thursday,  April  11,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  CkxJe  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Parts  1600  and  1650 

Employee  Elections  To  Contribute  to 
the  Thrift  Savings  Plan  and  Methods  of 
Withdrawing  Funds  From  the  Thrift 
Savings  Plan 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 
action:  Final  rule. 


summary:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  amending  the 
regulations  on  employee  elections  to 
contribute  to  the  Thrift  Savings  Plan 
(TSP)  to  permit  participants  to  transfer 
into  their  TSP  accounts  tax-deferred 
balances  fi-om  an  expanded  group  of 
eligible  retirement  plans.  The  Executive 
Director  is  also  amending  the 
regulations  on  loans  and  withdrawals 
from  the  TSP  to  specify  that  a 
participant  who  is  seeking  an  exception 
to  the  spousal  signature  and  notification 
requirements  on  the  ground  that  the 
spouse's  whereabouts  are  imknown 
must  demonstrate  that  he  or  she  made 
a  good  faith  effort  to  locate  the  spouse 
in  the  90  days  preceding  submission  of 
the  request  to  tiie  TSP. 
EFFECTIVE  DATE:  April  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Gray  on  (202)  942-1662; 
Merritt  Willing  on  (202)  942-1666;  or 
Patrick  J.  Forrest  on  (202)  942-1659. 
The  Board's  Fax  number  is  (202)  942- 
1676. 

SUPPLEMENTARY  INFORMATION:  The  Board 
administers  the  TSP,  which  was 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986 
(FERSA),  Public  Law  99-335, 100  Stat. 
514.  which  has  been  codified,  as 
amended,  largely  at  5  U.S.C.  8351  and 
8401-8479.  The  TSP  is  a  tax-deferred 
retirement  savings  plan  for  Federal 
employees,  which  is  similar  to  cash  or 


deferred  arrangements  established 
under  section  401  (k)  of  the  Internal 
Revenue  Code.  Siuns  in  a  TSP 
participant's  accoimt  are  held  in  trust 
for  that  participant. 

Analysis  of  the  Amendment  to  Part 
1600 

The  Board's  rules  concerning  the 
procedures  governing  employee 
contributions  to  the  TSP  were  first 
published  in  the  Federal  Register  (52 
FR  45802)  as  interim  rules  on  December 
2, 1987.  "The  final  rule  was  published  in 
the  Federal  Register  (59  FR  55331)  on 
November  4, 1994.  On  October  27,  2000, 
Congress  passed  Public  Law  106-361, 
which  amended  FERSA  to  permit  the 
TSP  to  accept  into  the  Plan  any  eligible 
rollover  distribution,  as  that  term  is 
defined  in  section  402(c)(8)  of  the 
Internal  Revenue  Code  (I.R.C.),  that  a 
qualified  trust  could  accept.  5  U.S.C. 
8432(j).  Accordingly,  on  May  2,  2001 
(66  FR  22088),  the  Board  amended  the 
final  rule  to  permit  participants  to 
transfer  into  their  TSP  accounts  funds 
fi-om  certain  qualified  retirement  plans 
and  conduit  individual  retirement 
accounts  (IRAs).  On  February  27,  2002, 
the  Executive  Director  published  in  the 
Federal  Register  (67  FR  8908)  a 
proposed  rule  that,  in  general,  expanded 
the  types  of  plans  into  and  ft'om  which 
an  eligible  TSP  distribution  can  be 
made. 

The  amendment  permits  the  transfer 
into  existing  TSP  accounts  of  certain 
distributions  from  eligible  retirement 
plans.  The  rule,  consistent  with  the 
Internal  Revenue  Code  (I.R.C.)  and  the 
changes  made  by  the  Economic  Growth 
and  Tax  Relief  Reconciliation  Act 
(EGTRRA)  of  2001,  defines  eligible 
retirement  plans  broadly,  to  include  an 
individual  retirement  accoimt  described 
at  I.R.C.  section  408(a);  an  individual 
retirement  annuity  described  at  I.R.C. 
section  408(b);  a  qualified  trust;  an 
I.R.C.  section  403(a)  annuity  plan;  an 
I.R.C.  section  403(b)  tax-sheltered 
annuity;  and  an  eligible  I.R.C.  section 
457(b)  plan  maintained  by  a 
governmental  employer. 

hi  discussing  EGTRRA's  changes  to 
the  Code,  the  IRS  divides  these  types  of 
plans  into  "traditional  IRAs"  (i.e., 
individual  retirement  accounts 
described  at  I.R.C.  section  408(a)  and 
individual  retirement  annuities 
described  at  I.R.C.  section  408(b))  and 
"eligible  employer  plans"  {i.e.,  qualified 


trusts,  I.R.C.  section  403(a)  annuity 
plans,  I.R.C.  section  403(b)  tax-sheltered 
annuities,  and  eligible  I.R.C.  section 
457(b)  plans).  The  Executive  Director 
has  revised  §§  1600.1  and  1600.31(a)  by 
redefining  eligible  retirement  plan  to 
take  these  definitions  into  accoimt  and 
by  including  definitions  of  eligible 
employer  plan  and  traditional  IRA. 

In  order  to  be  eligible  for  transfer, 
distributions  from  a  traditional  IRA 
must  meet  the  requirements  for  a 
rollover  contribution,  set  forth  at  I.R.C. 
section  408(d)(3)  (26  U.S.C.  408(d)(3)). 
Distributions  from  an  eligible  employer 
plan  must  meet  the  requirements  for  an 
eligible  rollover  distribution,  set  forth  at 
I.R.C.  section  402(c)(4)  (26  U.S.C. 
402(c)(4)).  The  distinctions  between 
these  requirements  were  not  set  forth  in 
the  proposed  regulation.  Therefore,  in 
the  final  rule,  the  Executive  Director  has 
revised  §  1600.32(c)  to  make  clear  the 
different  requirements  that  distributions 
from  eligible  employer  plans  and 
traditional  IRAs  must  meet  in  order  to  . 
be  accepted  by  the  TSP.  Participants 
will  have  to  certify  that  their  transfers 
meet  these  requirements  before  the 
funds  will  be  accepted  by  the  TSP. 

The  Executive  Director  also  revised 
§  1600.31(b)  to  clarify  that  the  TSP  will 
not  transfer  any  tax-exempt  balances 
from  a  uniformed  services  TSP  account 
into  a  civilian  TSP  account.  Tax-exempt 
balances  arise  from  contributions  from 
combat  zone  pay  and  are  not  subject  to 
taxation. 

The  Board  received  one  comment  on 
the  proposed  rule.  The  commenter 
questioned  whether  a  distribution  of  the 
tax-deferred  portion  of  the  Voluntary 
Contributory  Program  (VCP)  available  to 
CSRS  employees  (5  U.S.C.  8343)  can  be 
transferred  to  the  TSP.  Contributions  to 
the  VCP  are  made  fitjm  after-tax  money; 
however,  the  earnings  (interest)  on  those 
contributions  are  tax-deferred  until  they 
are  paid  to  the  employee.  The  IRS  has 
stated  that  that  portion  of  a  distribution 
fit)m  the  VCP  that  represents  earnings  is 
eligible  for  transfer  and  thus,  under  this 
final  rule,  may  be  transferred  to  the  TSP. 

With  the  changes  discussed  above,  the 
Executive  Director  is  adopting  the 
proposed  rule  as  final. 

Analysis  of  the  Amendment  to  Part 
1650 

The  Board's  rules  concerning 
withdrawals  are  set  forth  in  5  CFR  part 
1650.  Those  rules  require  that  the 
spouse  of  a  FERS  participant  or 
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iiniformed  services  member  consent  to 
an  in-service  withdrawal  and  waive  his 
or  her  entitlement  to  a  joint  and 
survivor  annuity  in  the  case  of  a 
different  post-employment  withdrawal 
election;  the  spouse  of  a  CSRS 
participant  is  entitled  to  be  given  notice 
when  the  participant  applies  for  a 
withdrawal.  The  requirements  can  be 
waived  by  the  Executive  Director  if  a 
participant  can  establish  that  the 
spouse's  whereabouts  cannot  be 
determined.  On  February  27.  2002,  the 
Executive  Director  published  in  the 
Federal  Register  (67  FR  8908)  a 
proposed  rule  that  requires  a 
participant's  efforts  to  locate  the  spouse 
must  have  been  made  within  the  90 
days  preceding  submission  to  the  TSP  of 
a  request  for  an  exception  to  the  spousal 
signature  or  notice  requirements. 

The  Board  received  no  comments  on 
the  proposed  rule.  Accordingly,  the 
Executive  Director  adopts  the  provisions 
of  the  proposed  rule  as  the  final  rule. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
They  will  affect  only  employees  of  the 
Federal  Government. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  imder  the    ^ 
criteria  of  the  Paperwork  Reduction  Act  • 
of  1980. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995.  2  U.S.C.  602.  632, 
653,  and  1501-1571.  the  effects  of  this 
regulation  on  State,  local,  and  tribal 
governments  and  the  private  sector  have 
been  assessed.  This  regulation  will  not 
compel  the  expenditure  in  any  one  year 
of  $100  million  or  more  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector.  Therefore,  a 
statement  under  section  1532  is  not 
reqiiired. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  the 
Board  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of. 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  rule  in  today's 
Federal  Register.  This  rule  is  not  a 
major  rule  as  defined  at  5  U.S.C.  804(2). 


LJstofSnl^ects 

5  CFR  Part  1600 

Employment  benefit  plans. 
Government  employees.  Pensions, 
Retirement. 

5  CFR  Part  1650 

Alimony,  Claims,  Emplo)rment  benefit 
plans.  Government  employees. 
Pensions,  Retirement. 

Roger  W.  Mehle, 

Executive  DiKctor,  Federal  Retirement  Thrift 
Investment  Board. 

For  the  reasons  set  out  in  the 
preamble,  title  5,  chapter  VI,  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below: 

PART  1600— EMPLOYEE  ELECTIONS 
TO  CONTRIBUTE  TO  THE  THRIFT 
SAVINGS  PLAN 

1.  The  authority  citation  for  part  1600 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8351.  8432(b)(1)(A). 
8432(i).  8474(b)(5)  and  (c)(1). 

2.  Section  1600.1  is  amended  by 
adding  in  alphabetical  order  new 
definitions  to  read  as  follows: 

S  1600.1    Osfinitions. 

***** 

Eligible  employer  plan  means  a 
qualified  trust;  an  annuity  plan 
described  in  I.R.C.  section  403(a)  (26 
U.S.C..403(a));  an  annuity  contract 
described  in  I.R.C.  section  403(b)  (26 
U.S.C.  403(b));  and  an  eligible  deferred 
compensation  plan  described  in  I.R.C. 
section  457(b)  (26  U.S.C.  457(b))  which 
is  maintained  by  an  eligible  employer 
described  in  I.R.C.  section  457(e)(1)(A) 
(26  U.S.C.  457(e)(1)(A)). 

Eligible  retirement  plan  means  an 
eligible  employer  plan  or  a  traditional 

IRA. 

***** 

Traditional  IRA  means  an  individual 
retirement  account  described  in  I.R.C. 
section  408(a)  (26  U.S.C.  408(a))  and  an 
individual  retirement  annuity  described 
in  I.R.C.  section  408(b)  (26  U.S.C. 
408(b))  (other  than  an  endowment 
contract). 
*        *        •        •        • 

3.  Section  1600.31  is  revised  to  read 
as  follows: 

S  1600^1    Accounts  sltgible  for  transfsr. 
(a)  A  participant  who  is  entitled  to 
receive  (or  receives)  an  eligible  rollover 
distribution,  within  the  meaning  of 
I.R.C.  section  402(c)(4)  (26  U.S.C. 
402(c)(4)),  from  an  eligible  employer 
plan  or  a  rollover  contribution,  within 
the  meaning  of  I.R.C.  section  408(d)(3) 
(26  U.S.C.  408(d)(3)),  from  a  traditional 


IRA  may  cause  to  be  transferred  (or 
transfer)  that  distribution  into  his  or  her 
existing  TSP  accoimt.  This  option  is  not 
available  to  participants  who  have 
already  made  a  full  withdrawal  of  their 
TSP  accoimt  after  separation  from 
service  or  who  are  receiving  monthly 
payments. 

(b)  The  only  balances  that  the  TSP 
will  accept  are  balances  that  would 
otherwise  be  includible  in  gross  income 
if  the  distribution  were  paid  to  the 
participant.  The  TSP  will  not  accept  any 
balances  that  have  already  been 
subjected  to  Federal  income  tax  (after- 
tax monies)  or  balances  from  a 
uniformed  services  TSP  account  that 
will  not  be  subject  to  Federal  income  tax 
(tax-exempt  monies). 

4.  Section  1600.32  is  revised  to  read 
as  follows: 


§  1 600.32    Methods  for  transferring  eligible 
rollover  distribution  to  TSP. 

(a)  Trustee-to-trustee  transfer. 
Participants  may  request  that  the 
administrator  or  trustee  of  their  eligible 
retirement  plan  transfer  any  or  all  of 
their  accoimt  directly  to  the  TSP  by 
executing  and  submitting  a  Form  TSP- 
60  or  TSP-U-60,  Request  for  a  Transfer 
Into  the  TSP,  to  the  administrator  or 
trustee.  The  administrator  or  trustee 
must  complete  the  appropriate  section 
of  the  form  and  forward  the  completed 
form  and  the  distribution  to  the  TSP 
record  keeper. 

(b)  Rollover  by  participant. 
Participants  who  have  already  received 
a  distribution  from  an  eligible 
retirement  plan  may  roll  over  all  or  part 
of  the  distribution  into  the  TSP  in 
accordance  with  the  following 
requirements: 

(1)  The  participant  must  complete 
Form  TSP-60  or  TSP-U-60,  Request  for 
a  Transfer  Into  the  TSP. 

(2)  The  administrator  or  trustee  of  the 
eligible  retirement  plan  must  certify  on 
the  Form  TSP-60  or  TSP-U-60  the 
amount  and  date  of  the  distribution. 

(3)  The  participant  must  submit  the 
completed  Form  TSP-60  or  TSP-U-60, 
together  with  a  certified  check,  cashier's 
check,  cashier's  draft,  money  order,  or 
treasurer's  check  from  a  credit  union, 
made  out  to  the  "Thrift  Savings  Plan," 
for  the  entire  amount  of  the  rollover.  A 
participant  may  roll  over  the  full 
amount  of  the  distribution  by  making 
up,  from  his  or  her  own  funds,  the 
amount  that  was  withheld  from  the 
distribution  for  the  payment  of  Federal 
taxes. 

(4)  The  transaction  must  be  completed 
within  60  days  of  the  participant's 
receipt  of  the  distribution  from  his  or 
her  eligible  retirement  plan.  The 
transaction  is  not  complete  until  the 
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TSP  record  keeper  receives  the  Form 
TSP-60  or  TSP-U-60,  executed  by  both 
the  participant  and  administrator, 
trustee,  or  custodian,  together  with  the 
guaranteed  funds  for  the  amount  to  be 
rolled  over. 

(c)  Participant's  certification.  When 
transferring  a  distribution  to  the  TSP  by 
either  a  trustee-to-trustee  transfer  or  a 
rollover,  the  participant  must  certify 
that  the  distribution  is  eligible  for 
transfer  into  the  TSP,  as  follows: 

h)  Distribution  from  an  eligible 
employer  plan.  The  participant  must 
certify  that  the  distribution: 

(i)  Is  not  one  of  a  series  of 
substantially  equal  periodic  payments 
made  over  the  Ufe  expectancy  of  the 
participant  (or  the  joint  lives  of  the 
participant  and  designated  beneficiary, 
if  applicable)  or  for  a  period  of  10  years 
or  more; 

(ii)  Is  not  a  minimum  distribution 
required  by  I.R.C.  section  401(a)(9)  (26 
U.S.C.  401(a)(9)); 

(iii)  Is  not  a  hardship  distribution; 

(iv)  Is  not  a  plan  loan  that  is  deemed 
to  be  a  taxable  distribution  because  of 
default; 

(v)  Is  not  a  return  of  excess  elective 
deferrals;  and 

(vi)  If  not  transferred  or  rolled  over, 
would  be  includible  in  gross  income  for 
the  tax  year  in  which  the  distribution  is 
paid. 

(2)  Distribution  from  a  traditional 
IRA.  The  participant  must  certify  that 
the  distribution: 

(i)  Is  not  a  minimum  distribution 
required  under  I.R.C.  section  401(a)(9) 
(26  U.S.C.  401(a)(9));  and 

(ii)  If  not  transferred  or  rolled  over, 
would  be  includible  in  gross  income  for 
the  tax  year  in  which  the  distribution  is 
paid. 

PART  1650— METHODS  OF 
WITHDRAWING  FUNDS  FROM  THE 
THRIFT  SAVINGS  PLAN 

5.  The  authority  citation  for  part  1650 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8351.  8433.  8434,  8435. 
8474(b)(5).  and  8474(c)(1). 

H  1650.60, 1650.61  and  1650.62 
[Amended] 

(e.  Sections  1650.60(b),  1650.61(b)  and 
(c)(l)(ii).  and  1650.62(b)  and  (c)  are 
amended  by  removing  the  words  "one 
year"  and  adding  in  their  place  the 
words  "90  days'. 

7.  Section  1650.63(a)(3)  and  (b)  are 
revised  to  read  as  follows: 

f  1 650.63    Executive  Director's  exception 
to  the  spousal  notification  requirement 

(a)*  *  * 


(3)  Statements  by  the  participant  and 
two  other  persons  that  meet  the 
following  requirements: 

(i)  The  participant's  statement  must 
give  the  full  name  of  the  spouse,  declare 
3ie  participant's  inability  to  locate  the 
spouse,  state  the  last  time  the  spouse's 
location  was  known,  explain  why  the 
spouse's  location  is  not  known 
currently,  and  describe  the  good  faith 
efforts  the  participant  has  made  to 
locate  the  spouse  in  the  90  days 
preceding  submission  to  the  TSP  of  the 
request  for  an  exception.  Examples  of 
attempting  to  locate  the  spouse  include, 
but  are  not  limited  to,  checking  with 
relatives  and  mutual  friends  or  using 
telephone  directories  and  directory 
assistance  for  the  city  of  the  spouse's 
last  known  address.  Negative 
statements,  such  as,  "I  have  not  seen  nor 
heard  from  him"  or,  "I  have  not  had 
contact  with  her",  are  not  sufficient. 

(ii)  "The  statements  from  two  other 
persons  must  support  the  participant's 
statement  that  the  participant  has  made 
attempts  within  the  preceding  90  days 
to  locate  the  spouse  and  that  the 
participant  does  not  know  the  spouse's 
whereabouts. 

(iii)  All  statements  must  be  signed 
and  dated  and  must  include  the 
following  certification:  "I  understand 
that  a  false  statement  or  vdllful 
misrepresentation  is  punishable  under 
Federal  law  (18  U.S.C.  1001)  by  a  fine 
or  imprisonment  o»  both.". 

(b)  A  withdrawal  election  received 
within  90  days  of  an  approved 
exception  may  be  processed  so  long  as 
the  spouse  named  on  the  form  is  the 
spouse  for  whom  the  exception  has  been 
approved. 

§1650.64    [Amended] 

8.  Section  1650.64(c)  is  amended  by 
removing  the  words  "one-year  period" 
and  adding  in  their  place  the  words  "90- 
day  period". 
[FR  Doc.  02-8606  Filed  4-10-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


9  CFR  Part  53 
[Doclcet  No.  01-126-1] 

Infectious  Salmon  Anemia;  Payment  of 
Indemnity 

AGEflCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the 
regulations  regarding  the  control  and 
eradication  of  certain  communicable 
diseases  of  livestock  or  poultry  to 
provide  for  the  pajrment  of  indemnity  to 
producers  in  the  State  of  Maine  for  fish 
destroyed  due  to  infectious  salmon 
anemia.  Because  depopulation  is 
required  to  control  infectious  salmon 
anemia,  a  successful  control  program 
will  require  indemnification  for 
depopulated  fish  to  gain  producer 
support.  This  action  will,  therefore, 
increase  the  effectiveness  of  our  efforts 
to  control  infectious  salmon  anemia  in 
Maine  and  prevent  further  outbreaks  of 
the  disease. 

DATES:  This  interim  rule  was  effective 
April  5,  2002.  We  will  consider  all 
comments  we  receive  that  are 
postmarked,  delivered,  or  e-mailed  by 
June  10,  2002  . 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-126-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  Station  3C71.  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-126-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-126-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW..  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda  .gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Otis  Miller,  Jr.,  National  Aquaculture 
Coordinator,  Planning,  Certification, 
and  Monitoring,  VS,  APHIS,  4700  River 
Road  Unit  36.  Riverdale,  MD  20737- 
1231;  (301)  734-8715. 


SUPPLEMENTARY  INFORMATION: 
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Background 

The  regulations  at  9  CFR  part  53 
(referred  to  below  as  the  regulations) 
provide  for  the  centrol  and  eradication 
of  diseases  including  foot-and-mouth 
disease,  ri^iderpest,  contagious 
pleuropneumonia,  exotic  Newcastle 
disease,  highly  pathogenic  avian 
influenza,  or  other  communicable 
diseases  of  livestock  or  poultry  that,  in 
the  opinion  of  the  Secretary  of 
Agriculture,  constitute  an  emergency 
and  threaten  the  livestock  or  poultry  of 
the  United  States.  The  regulations 
authorize  payments  for  the  fair  market 
value  of  the  animals  destroyed,  as  well 
as  payments  for  their  destruction  and 
disposal.  The  regulations  also  authorize 
payments  for  materials  that  must  be 
cleaned  and  disinfected  or  destroyed 
because  of  being  contaminated  by  or 
exposed  to  disease. 

In  a  document  effective  December  13, 
2001,  and  published  in  the  Federal 
Register  on  December  20,  2001  (66  FR 
65679-65680,  Docket  No.  01-082-1), 
the  Secretary  declared  an  emergency 
because  of  infectious  salmon  anemia 
(ISA),  a  foreign  animal  disease  of 
Atlantic  salmon,  caused  by  an 
orthomyxovirus.  The  disease  affects 
both  wild  and  farmed  Atlantic  salmon. 
The  first  case  of  ISA  in  the  United  States 
was  confirmed  in  Maine  on  February  15, 
2001.  As  of  June  25,  2001,  ISA  has  been 
confirmed  in  eight  sites  in  Maine. 

ISA  is  the  clinical  disease  resulting 
from  infection  with  the  ISA  virus.  Signs 
include  hemorrhaging  and  anemia, 
which  may  result  in  very  pale  gills. 
Other  external  signs  may  include 
exophthalmia  (bulging  eyes),  lethargy, 
and  darkening  or  petechia  (pinpoint  ^ 
hemorrhage)  on  the  skin.  Internally, 
kidneys,  livers  or  intestines  may  show 
signs  of  petechia  or  hemorrhage. 
Mortality  due  to  ISA  varies;  cumulative 
mortality  due  to  the  disease  varies 
greatly  from  a  very  low  percentage  (near 
zero)  to  more  than  50  percent  of  the  fish 
population.  ISA  virus  does  not  infect 
humans  or  other  mammals,  since  the 
virus  is  inactivated  at  temperatures  over 
25  °C,  far  lower  than  typical  mammalian 
internal  temperatures  of  37  to  40  °C. 

ISA  poses  a  substantial  threat  to  the 
economic  viability  and  sustainability  of 
salmon  aquaculture  in  the  United  States 
and  abroad.  Salmon  production  in 
Maine  exceeds  36.2  million  poimds 
annually,  with  a  value  of  $101  million. 
Because  of  outbreaks  of  ISA  in  Maine, 
the  State's  salmonid  industry  had 
already  depopulated  approximately 
900,000  salmon  worth  nearly  $11 
million  by  the  time  of  the  Secretary's 
declaration  of  emergency.  This  loss  is 
even  greater  when  capital  expenditures 


such  as  labor  costs  and  equipment  are 
considered. 

Additionally,  the  existence  of  ISA  in 
Maine  has  affected  other  States  due  to 
its  ramifications  for  international  trade. 
For  example,  when  ISA  emerged  in 
Maine,  Chile  and  the  European  Union 
prohibited  the  importation  of  trout  and 
salmon  eggs  from  Washington,  Maine, 
and  Idaho.  The  resulting  trade  loss  is 
estimated  at  $2  million  for  2001. 

On  April  24.  2001,  the  Maine . 
Department  of  Marine  Resources,  the 
Maine  Aquaculture  Association,  and  the 
Maine  State  Veterinarian  requested  that 
the  U.S.  Department  of  Agriculture 
(USDA  or  the  Department)  provide  the 
State  with  assistance  in  the  areas  of 
indemnification,  epidemiology,  and 
surveillance  for  ISA.  The  Department's 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  entered  into  a 
cooperative  ISA  control  program  with 
the  State  of  Maine  to  help  saieguard  the 
salmon  industry  from  future  incursions 
of  this  exotic  disease  and  monitor  and 
manage  the  ISA  status  of  salmonid 
aquacultiu^  sites  in  that  State. 

Because  depopulation  is  required  to 
control  ISA,  a  successful  control 
program  will  require  indemnification 
for  depopulated  fish  to  gain  producer 
support.  Therefore,  this  interim  rule 
amends  the  regidations  in  part  53  to 
provide  for  the  payment  of  indemnity 
for  fish  destroyed  because  of  ISA  on  or 
after  the  December  13,  2001,  date  of  the 
Secretary's  declaration  of  emergency. 
The  specific  amendments  are  discussed 
below. 

Dejinitions 

We  have  amended  the  definition  of 
disease  in  §  53.1  to  include  ISA  among 
the  diseases  specifically  listed.  In 
addition,  we  have  added  a  definition  of 
accredited  veterinarian.  This  definition, 
which  is  the  same  as  the  definition  used 
for  the  term  elsewhere  in  our 
regulations  in  title  9,  is  necessary 
because,  as  explained  below,  the 
cooperative  ISA  control  program 
administered  by  APHIS  and  the  State  of' 
Maine  requires  participants  to  engage 
the  services  of  an  accredited 
veterinarian. 

We  have  also  provided  a  definition  for 
ISA  Program  Veterinarian.  The  ISA 
Program  Veterinarian  is  the  APHIS 
veterinarian  assigned  to  manage  the 
infectious  salmon  anemia  program  for 
APHIS  in  the  State  of  Maine  and  who 
reports  to  the  Area  Veterinarian  in 
Charge.  As  explained  below, 
participants  in  the  ISA  program  will  be 
required  to  submit  certain  documents  to 
the  ISA  Program  Veterinarian;  the  ISA 
Program  Veterinarian  will  also 
determine  the  schedule  for  the  periodic 


on-site  disease  siirveillance,  testing,  and 
reporting  activities  required  imder  the 
ISA  program. 

Payment  of  Indemnity 

Section  5  3 . 2  of  the  regulations 
provides  for  the  Administrator  to  enter 
into  an  agreement  with  proper  State 
authorities  in  order  to  control  and 
eradicate  disease.  Paragraph  (b)  of  this 
section  provides  for  the  payment  of 
indemnity  to  cover  50  percent  of 
expenses  of  pvuchase,  destruction,  and 
disposition  of  animals  and  materials 
required  to  be  destroyed  because  of 
being  contaminated  by  or  exposed  to 
such  disease.  In  the  case  of  exotic 
Newcastle  disease  and  highly 
pathogenic  avian  influenza,  up  to  100 
percent  of  these  expenses  may  be 
covered. 

Based  on  the  Secretary's  December  13, 
2001.  declaration  of  emergency, 
approximately  $8.29  million  was 
transferred  from  the  Commodity  Credit 
Corporation  for  the  Department's  ISA 
control  and  indemnification  efforts  for 
fiscal  year  2002.  Of  this  $8.29  million, 
$7.2  million  was  estimated  to  be  for 
indemnification  costs.  The 
apportionment  for  those  funds  specifies 
that  the  Department  may  pay  up  to  60 
percent  of  indemnity  costs.  Therefore, 
we  are  adding  a  provision  to  §  53.2(b)  to 
provide  that,  subject  to  the  availability 
of  funding,  APHIS  may  pay  up  to  60 
percent  of  the  expenses  of  purchase, 
destruction,  and  disposition  of  animals 
and  materials  required  to  be  destroyed 
during  fiscal  year  2002  because  of  being 
contaminated  by  or  exposed  to  ISA. 
Section  53.2  contains  provisions  for  the 
appraisal  of  animals  and  materials; 
reports  of  the  required  appraisals  will  be 
used  in  determining  the  amount  of 
indemnity  to  be  paid  in  specific  cases. 
The  appraisal  will  consider  the  number 
and  age  of  the  fish  depopulated.  The 
amount  of  indemnity  paid  per  fish  will 
be  the  fair  market  value  of  the  fish, 
which  we  will  calculate  based  on 
industry  production  costs;  as  noted 
previously,  APHIS  will  pay  up  to  60 
percent  of  the  value  of  the  fish 
destroyed  subject  to  the  availability  of 
funding.  The  Administration  is 
examining  how  the  costs  of  program 
activities,  including  the  payment  of 
indemnity,  are  shared  among  the 
Federal  government  and  cooperators 
such  as  State  and  local  governments, 
industry,  and  producers.  Hence,  in  the 
future,  the  indemnity  rate  provided 
under  this  nde  may  change. 

Salvage  Value 

Paragraph  (a)  of  §  53.4  directs 
operators  to  destroy  animals  affected  by 
or  exposed  to  disease  promptly  after 
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appraisal  and  dispose  of  them  by  biuial 
or  burning,  unless  otherwise  specifically 
provided  by  the  Administrator.  Because 
fish  infected  with  or  exposed  to  ISA 
may  retain  salvage  value  if  they  are  sold 
for  processing  or  rendering,  we  are 
adchng  a  provision  to  this  section  to 
allow  for  those  options.  Operators  who 
collect  salvage  value  for  fish  destroyed 
because  of  ISA  will  have  that  value 
subtracted  from  the  amount  of 
indemnity  they  are  eligible  to  receive 
from  APHIS  under  §  53.2(b). 

Program  Participation 

Section  53.10  of  the  regulations  lists 
reasons  why  the  Administrator  will 
disallow  indemnity  claims.  We  are 
adding  a  provision  to  this  section  to 
require  that,  in  order  to  receive 
indemnity  for  fish  destroyed  because  of 
ISA,  claimants  must  participate  fully  in 
the  cooperative  ISA  control  program 
administered  by  APHIS  and  the  State  of 
Maine. 

We  are  requiring  that  claimants 
participate  in  this  program  because 
ongoing  surveillance  and  early  detection 
of  disease  are  essential  to  effective 
prevention,  management,  and  control  of 
ISA.  Under  this  program,  participants 
must,  at  a  minimum: 

•  Establish  and  maintain  a  veterinary 
client-patient  relationship  with  an 
APHIS  accredited  veterinarian  and 
inform  the  ISA  Program  Veterinarian  in 
writing  of  the  name  of  their  accredited 
veterinarian  at  the  time  the  participant 
enrolls  in  the  ISA  program  and  within 
15  days  of  any  change  in  accredited 
veterinarians. 

The  farmed  salmon  industry  uses 
highly  qualified  personnel  experienced 
in  all  aspects  of  fish  culture,  husbandry, 
and  health  management.  While  most 
industry  members  have  established  in- 
house  procedures  for  increased  disease 
surveillance  and  a  working  relationship 
with  aquaculture  veterinarians  and 
diagnostic  laboratories  to  provide 
further  technical  expertise,  this 
requirement  will  ensure  that  all 
participants  have  ready  access  to  an 
APHIS  accredited  veterinarian,  who  will 
conduct  the  surveillance,  testing,  and 
reporting  activities  discussed  in  the  next 
paragraph  and  will  assist  participants  in 
carrying  out  the  other  aspects  of  the 
program  discussed  below. 

•  Cooperate  with  and  assist  in 
periodic  on-site  disease  surveillance, 
testing,  and  reporting  activities  for  ISA, 
which  will  be  conducted  by  their  APHIS 
accredited  veterinarian  or  a  State  or 
Federal  official  as  directed  by  the  ISA 
Program  Veterinarian. 

Surveillance  ensures  that  resources 
and  producers'  attention  will  be 
directed  at  routine  and  regularly 


scheduled  inspections  and  health 
assessments  of  fish  so  that  ISA  will  be 
quickly  diagnosed.  Testing  with  the  best 
and  most  scientifically  sound  assays  at 
an  approved  laboratory  will  insure 
prompt  and  accxu-ate  diagnosis. 
Reporting  procedures  ensure  that  once 
infected  or  diseased  fish  are  identified 
control  measures  and  depopulation  can 
proceed  rapidly. 

•  Develop  and  implement  biosecurity 
protocols  for  use  at  all  participant- 
leased  finfish  sites  and  participant- 
operated  vessels  engaged  in  aquacultm^ 
operations  throughout  Maine.  A  copy  of 
these  protocols  shall  be  submitted  to  the 
ISA  Program  Veterinarian  at  the  time 
the  participant  enrolls  in  the  ISA 
program  and  within  15  days  of  any 
change  in  the  protocols. 

The  implementation  of  effective 
biosecurity  protocols  will  reduce  the 
risk  of  the  introduction  and  spread  of 
ISA  due  to  human  activities  into  and 
between  marine  sites  and  cages  by 
movement  of  farmed  fish,  equipment, 
and  people. 

•  Develop,  with  the  involvement  of 
the  participant's  accredited  veterinarian 
and  the  fish  site  health  manager,  a  site- 
specific  ISA  action  plan  for  the  control 
and  management  of  ISA.  A  copy  of  the 
action  plan  shall  be  submitted  to  APHIS 
for  review  at  the  time  the  participant 

.enrolls  in  the  ISA  program  and  within 
15  days  of  any  change  in  the  action 
plan. 

The  action  plan  is  a  document 
developed  for  each  site  that  defines  the 
response  contingencies  for  ISA — e.g., 
activities  to  be  undertaken  upon  disease 
detection,  notification  procedures, 
etc. — should  the  disease  emerge  at  the 

site. 

•  Participate  in  the  State  of  Maine's 
integrated  pest  management  (IPM) 
program  for  the  control  of  sea  lice  on 
salmonids.  A  copy  of  the  management 
plan  developed  by  the  participant  for 
the  State  IPM  program  shall  be 
submitted  to  APHIS  for  review  at  the 
time  the  participant  enrolls  in  the  ISA 
program  and  within  15  days  of  any 
change  in  the  management  plan. 

Sea  lice  are  copepod  arthropods 
belonging  to  the  genera  Lepeophtheirus 
and  Caligus.  Species  of  both  genera 
infest  Atiantic  salmon  and  live  in  the 
mucus  layer,  where  they  attach  and 
suck  blood  or  cause  sores.  The  larger 
Lepeophtheirus  species  are  generally 
regarded  as  capable  of  transmitting  ISA. 
Sea  lice  of  both  genera  can  cause  stress 
on  fish,  which  adversely  affects  the 
immime  response.  The  Maine  IPM 
program  for  sea  lice  provides  for 
monitoring,  treatment,  and  management 
practices  designed  to  minimize  the 
presence  of  sea  lice  in  pen  sites  and 


reduce  the  need  for  the  use  of  chemicals 
and  medications.  We  consider  control  of 
sea  lice  to  be  a  vital  component  of  the 
ISA  control  program  in  Maine; 
therefore,  we  will,  in  cooperation  with 
the  State  of  Maine,  review  and  verify  the 
adequacy  of  each  participant's  sea  lice 
management  plan. 

•  Submit  to  the  ISA  Program 
Veterinarian  at  the  time  the  participant 
enrolls  in  the  ISA  program  a  complete 
and  current  fish  inventory  information 
for  each  participant-leased  finfish  site 
with  site  and  cage  identifiers.  Fish 
inventory  information  must  include  the 
numbers,  age,  date  of  saltwater  transfer, 
vaccination  status,  and  previous 
therapeutant  history  for  all  fish  in  each 
participant-leased  finfish  site. 

This  information  will  provide  APHIS 
with  the  data  necessary  to  establish 
disease  control  actions,  complete 
epidemiological  assessments,  and 
increase  our  ability  to  effectively 
monitor  fish  populations. 

•  Maintain,  and  make  available  to  the 
ISA  Program  Veterinarian  upon  request, 
mortality  data  for  each  participant- 
leased  Elfish  site  and  pen  in 
production. 

This  can  be  accomplished  utilizing 
existing  industry  records  systems  and 
log  sheets.  The  mortality  data  will  be 
used  by  APHIS  in  conjunction  with  the 
fish  inventory  information  discussed 
previously  to  establish  disease  control 
actions,  complete  epidemiological 
assessments,  and  increase  our  ability  to 
effectively  monitor  fish  populations. 

•  Cooperate  with  and  assist  APHIS  in 
the  completion  of  biosecurity-audits  at 
all  participant-leased  finfish  sites  and, 
participant-operated  vessels  involved  in 
salmonid  aquaculture. 

These  audits  will  be  performed  to 
assess  the  efficacy  of  the  biosecurity 
protocols  established  by  the  participants 
to  reduce  the  risk  of  the  introduction 
and  spread  of  ISA  due  to  human 
activities  into  and  between  marine  sites 
and  cages  by  movement  of  farmed  fish, 
equipment,  and  people. 

Miscellaneous  Changes 

In  §53.2,  we  have  removed  two 
outdated  references  to  the  "Director  of 
Division"  (i.e.,  the  Animal  Health 
Division,  a  precursor  to  APHIS' 
Veterinary  Services)  and  replaced  them 
with  references  to  the  Administrator. 
Also  in  §  53.2,  a  reference  to  the 
definition  of  disease  cited  the  location 
of  that  definition  as  §  53.1tf).  As  the 
definitions  in  §  53.1  no  longer  carry 
paragraph  designations,  we  have 
removed  the  reference  to  paragraph  (f). 
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Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  ensure  that  the  ISA 
indemnity  program  is  implemented  as 
soon  as  possible  to  prevent  the  spread 
of  ISA.  Under  these  circumstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportunity  for  public 
comment  are  contrary  to  the  public  - 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  resiilt  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

We  are  amending  the  regulations  to 
provide  for  the  payment  of  indemnity  to 
producers  in  the  State  of  Maine  for  fish 
destroyed  due  to  ISA.  Because 
depopulation  is  required  to  control  ISA, 
a  successful  control  program  will 
require  indemnification  for  depopulated 
fish  to  gain  producer  support.  This 
action  will,  therefore,  increase  the 
effectiveness  of  our  efforts  to  control 
ISA  in  Maine  and  prevent  further 
outbreaks  of  the  disease. 

Below  is  an  economic  analysis  for  the 
ISA  indemnity  program  described  in 
this  document.  This  economic  analysis 
also  provides  a  cost-benefit  analysis  as 
required  by  Executive  Order  12866  and 
an  analysis  of  the  potential  economic 
effects  on  small  entitles  as  required  by 
the  Regulatonr  Flexibility  Act. 

We  do  not  have  enough  data  for  a 
comprehensive  analysis  of  the  economic 
effects  of  this  interim  rule  on  small 
entities.  Therefore,  in  accordance  with  5 
U.S.C.  603,  we  have  performed  an  initial 
regulatory  flexibility  analysis  for  this 
interim  rule.  We  are  inviting  comments 
about  this  interim  rule  as  it  relates  to 
small  totities.  In  particular,  we  are 
interested  in  determining  the  number 
and  kind  of  small  entities  who  may 
incur  benefits  or  costs  from 
implementation  of  this  rule  and  the 
economic  impact  of  those  benefits  or 
costs. 

In  accordance  with  21  U.S.C.  111- 
113, 114a,  115. 117. 120. 123.  and  134a. 


the  Secretary  of  Agriculture  has  the 
authority  to  promulgate  regulations  and 
take  measures  to  prevent  the 
introduction  into  the  United  States  and 
the  interstate  dissemination  within  the 
United  States  of  communicable  diseases 
of  livestock  and  poultry,  and  to  pay 
claims  growing  out  of  the  destruction  of 
animals.  Animal  health  regulations 
promulgated  by  the  Department  under 
this  authority  include  those  specifically 
addressing  control  programs  and 
indemnity  payments  for  tuberculosis 
(part  50),  brucellosis  (part  51), 
pseudorabies  (part  52),  and  scrapie  (part 
54),  and  regulations  in  part  53  regarding 
payment  of  claims  for  other  diseases. 

Prngram  Description  and  Benefits 

ISA  is  recognized  to  cause 
considerable  and  growing  economic 
losses.  In  2002,  the  Secretary  of 
Agricultiue  authorized  the  transfer  from 
the  Commodity  Credit  Corporation  of 
$8.29  million  as  one  part  of  a  2-year  ISA 
indemnity  and  control  program.  Most  of 
this  money  will  be  used  for  indemnity 
costs,  and  the  remainder  will  be  used 
for  disposal,  cleanup,  epidemiology, 
and  surveillance.  Under  this  rule, 
subject  to  the  availability  of  funding, 
APHIS  may  pay  up  to  60  percent  of  the 
fair  market  value  of  the  fish  destroyed, 
and  the  amount  paid  per  fish  will  likely 
fluctuate  during  the  course  of  the  ISA 
indemnity  program.  Participation  may 
be  limited  if  funds  are  exhausted  due  to 
increases  in  the  fair  market  value  above 
our  current  estimates. 

This  interim  rule  provides  Federal 
indemnification  of  up  to  60  percent  of 
the  fair  market  value,  as  determined  by 
APHIS  based  on  industry  production 
costs,  for  fish  infected  with  or  exposed 
to  ISA.  Previously,  there  was  no  such 
indemnification  program. 

The  farmed  Atlantic  salmon  industry 
in  Maine  is  estimated  to  be  currently 
producing  over  15,000  tons  (or  30 
million  lbs.)  of  fish  per  year.  Production 
and  value  of  production  is  increasing 
rapidly.  In  2000,  production  value  is 
estimated  to  have  surpassed  $100 
million  in  Maine.  Maine's  formed 
Atlantic  salmon  industry  directly 
employs  approximately  1,000  people, 
primarily  in  Washington  and  Hancock 
Coimties,  and  it  is  estimated  that  an 
additional  2,500  people  have  jobs  that 
directly  depend  on  the  Maine's  formed 
Atlantic  salmon  industry.  There  are 
approximately  28  to  33  employees  per 
every  million  pounds  of  product  output. 
The  amount  of  fish  stock  per  farm 
varies;  currently  there  are  26  active  pen 
sites  and  45  permitted  pen  sites,  and,  on 
average,  the  number  of  fish  per  site  is 
350,000. 


Value  Detennination  for  Non- 
Marketable  Animals 

Under  this  rule,  an  appraiser 
determines  the  fair  market  value  of  fish 
to  be  destroyed.  Value  is  based  on  age; 
as  salmon  mature,  their  value  increases 
significantly.  Initially,  salmon  smolts 
are  raised  in  freshwater  pens  for 
approximately  14  or  15  months.  On 
average,  these  smolts  weigh  about  0.25 
lbs.  and  carry  no  market  value.  On  or 
about  May  1  of  each  year,  operators 
move  salmon  into  saltwater  pens,  where 
they  grow  at  a  rapid  pace.  Therefore, 
salmon  that  are  16  months  old  have 
actually  only  been  in  a  saltwater  pen  for 
approximately  1  month.  Salmon  grow 
approximately  0.5  to  1  lb.  each  month, 
except  for  the  coldest  winter  months. 
Diuing  that  first  winter  (December  to 
March),  when  salmon  are  between  21  to 
24  months,  their  weight  stagnates  at 
approximately  3  lbs.  This  weight 
stagnation  process  occurs  each  year,  and 
in  the  spring,  salmon  resiune  growing  at 
their  previous  pace.  Typically,  a 
producer  strives  to  harvest  fish  when 
they  are  the  ideal  market  age  of  38  to  42 
months  old  (about  24  to  28  months  in 
a  saltwater  pen,  or  about  the  time  they 
reach  10  to  14  lbs.). 

We  are  still  working,  in  cooperation 
with  the  State  of  Maine  and  the  Maine 
salmonid  industry,  to  finalize  an 
indemnity  schedule  that  accurately 
reflects  per-fish  production  costs.  Based 
on  information  submitted  from 
producers,  it  appears  that  average 
production  costs  per  fish  may  range 
from  approximately  $2.59  for  a  15-  to 
16-month-old  fish  (1  month  in  a 
saltwater  pen)  to  about  $13.38  for  a  38- 
to  42-month-old  fish  (approximately  28 
months  in  a  saltwater  pen).  Paid  at  the 
60  percent  rate  provided  for  by  this  rule, 
indemnity  payments  based  on  those 
production  costs  would  range  bom 
$1.55  (1  month  in  pen)  to  $8.03  (28 
months  in  pen)  per  fish  before 
considering  salvage  value.  These  figures 
are,  however,  preliminary  and  are 
intended  to  serve  as  an  example;  we 
anticipate  that  the  indemnity  schedule 
will  be  finalized  in  the  near  future.  At 
that  point,  we  will  make  the  schedule 
available  through  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Between  December  2001  and  February 
2002,  APHIS,  with  the  cooperation  with 
the  State  of  Maine  and  affected 
producers,  depopulated  just  ovw  1.42 
million  exposed  or  infected  salmon  in 
Maine.  Specifically,  there  were  718,212 
salmon  removed  from  3  sites  that  had 
been  in  saltwater  pens  for  10  months, 
and  706,187  salmon  removed  fitjm  4 
sites  that  had  been  in  saltwater  pens  for 
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9  months.  As  all  these  fish  had  been  in 
pens  for  only  9  or  10  months,  they  were 
too  small  to  be  marketable  for  rendering 
or  processing  (i.e.,  there  will  not  be  any 
salvage  value  for  these  fish).  Average 
production  costs  are  estimated  at  $5.40 
per  fish  for  the  lO-month-old  fish  and 
$5.05  per  fish  for  the  9-month-old  fish. 
At  the  60  percent  rate  provided  for  by 
this  rule,  we  estimate  indemnity 
payments  of  $2,327,007  for  the  10- 
month-old  fish  and  $2,139,747  for  the  9- 
month-old  fish,  for  a  total  indemnity  of 
$4,466,754.  Again,  it  is  important  to 
note  that  these  figures  are  preliminary. 

Salvage  Value — Value  Determination 
for  Marketable  Animals 

Under  this  rule,  salmon  producers 
have  the  option  of  selling  stock  for 
rendering  or  other  processing.  The 
prices  offered  for  salmon  sold  for 
rendering  or  processing  are  based  on  a 
niunber  of  criteria,  but  primarily 
consider  the  weight  of  the  salvageable 
portion  of  the  fish.  These  prices  are 
offered  by  the  processors;  the  prices  for 
fish  sold  for  salvage  will  be  reported  to 
APHIS.  We  will  subtract  any  salvage 
value  gained  at  slaughter  from  the 
indemnity  payment. 

Cost  Benefit  Analysis 

As  noted  previously,  none  of  the 
estimated  1.42  million  fish  depopulated 
since  December  2001  weighed  enough 
to  be  salvageable.  (Because  young,  small 
fish  are  not  marketable  for  processing 
and/or  rendering,  any  possibility  of 
salvage  value  is  dependent  on  the 
salmon  reaching  29  months  of  age,  i.e. 
when  they  have  been  in  a  saltwater  pen 
approximately  15  months  and  weigh 
approximately  5.5  to  6  lbs.)  If  few  or  no 
fish  can  be  sold  for  salvage,  then 
indemnity  costs  rise  accordingly.  Since 
we  can  not  specxilate  when,  during  the 
salmon  growth/aging  process  it  may 
become  necessary  to  depopulate  a 
particular  pen,  it  is  impossible  for  us  to 
determine  how  indemnity  costs  may 
fluctuate  over  the  2  years  of  the 
program. 

lliere  is  one  vital  benefit  to  this 
action:  The  entire  formed  Atlantic 
salmon  industry  in  Maine  is  at  risk  if 
ISA  is  not  controlled.  The  benefits  of 
keeping  this  $100  million  dollar  per 
yaar  industry  viable  outweighs  the  cost 
of  this  program.  Additionally,  this 
action  will  provide  salmon  owners  with 
a  financial  incentive  to  identify  and 
destroy  their  ISA  infected  and/or 
exposed  fish,  thus  arresting  the  spread 
of  the  disease  and  accelerating 
eradication  efforts.  Those  producers 
who  have  not  been  participating  in  the 
ISA  control  program  will  now  have  an 
incentive  to  do  so.  Several  benefits  flow 


from  this  action.  First,  it  will  reduce 
costs  to  the  Maine  salmon  industry  from 
animal  mortality,  costs  from  possible 
State  regulatory  actions,  and  trade 
restrictions  on  U.S.  salmon  product 
exports.  Second,  an  aggressive  program 
now,  while  the  number  of  known 
affected  pens  is  reasonably  small,  may 
obviate  the  need  for  higher  futiue 
Federal  costs  to  contain  a  more 
widespread  outbreak. 

This  action  may  also  reduce  the 
impact  of  trade  restrictions  due  to  ISA. 
When  ISA  emerged  in  Maine,  Chile  and 
the  Eiuopean  Union  prohibited  the 
importation  of  trout  and  salmonid  eggs 
from  Washington,  Maine,  and  Idaho;  the 
resulting  trade  loss  is  estimated  at  $2 
million  for  2001.  The  establishment  of 
an  effective  ISA  control  program  may 
result  in  the  removal  or  relaxation  of  the 
restrictions  imposed  by  those  regions. 

This  rule  will  also  produce  thud- 
party  trade  benefits  by  demonstrating  to 
trading  partners  the  intent  and  ability  of 
the  United  States  to  protect  its  animal 
industries,  thus  enhancing  our  ability  to 
negotiate  access  to  forei^  markets. 

This  action  can  also  be  expected  to 
reduce  potential  future  eradication 
program  costs.  Canada  has  been  battling 
ISA  for  several  years;  from  1998  to  2000, 
fish  farmers  in  that  coimtry  lost 
approximately  $70  million  (in  U.S. 
dollars).  Canada's  Provincial  and 
Federal  Governments  have  contributed 
over  $29.5  million  (in  U.S.  dollars)  to 
compensate  salmon  farmers.  As  a  result 
of  early  intervention,  based  on  a 
compensation  program  with  enough 
financial  incentive  to  encourage  active 
participation  among  salmon  farmers, 
Canada  has  reduced  the  incidence  of 
ISA  bom  18  infected  sites  in  1998  to  4 
infected  sites  in  2001. 

Options  Considered 

In  assessing  the  need  for  this  interim 
rule,  we  identified  three  alternatives. 
The  first  was  to  maintain  the  status  quo, 
whwe  State  efforts  are  supported  by 
Federal  technical  assistance  but  not  by 
Federal  compensation  programs  or 
interstate  movement  restrictions.  We 
rejected  this  option  because  it  does  not 
fully  address  the  risks  associated  with  a 
more  widespread  ISA  epidemic.  While 
Maine  has  the  authority  to  quarantine  a 
pen  site  once  it  is  known  to  be  infected 
with  ISA,  the  State  lacks  the  resources 
to  conduct  the  comprehensive  testing 
and  traceback  activities  that  are 
necessary  to  identify  newly  infected 
sites.  States  also  lack  authority  to 
directly  regulate  interstate  commerce  in 
salmon.  Finally,  while  State  quarantines 
are  an  important  tool,  quarantining  a 
pen  site  does  not  eliminate  the  risk, 
since  people  may  accidentally  or 


deliberately  violate  the  quarantine. 
Making  Federal  indemnity  funds 
available  serves  as  a  powerful  incentive 
for  producers  to  participate  in  the  ISA 
control  program  and  for  owners  of 
infected  sites  to  depopulate,  which  are 
factors  that  greatly  reduce  the  risk  of 
further  spread  of  ISA. 

The  second  option  would  have  been 
to  provide  financial  and  technical 
assistance  to  Maine's  farmed  salmon 
industry  for  continuation  and  expansion 
of  a  variety  of  pen  site  management 
practices  to  reduce  or  eliminate  ISA. 
Although  this  option  may  be  less  costly 
than  the  option  we  chose,  option  3 
below,  we  did  not  select  it  because  it 
does  not  allow  us  to  advance  the  ISA 
control  program  as  quickly  or  effectively 
as  the  chosen  option.  However,  APHIS 
will  continue  to  work  with  industry  and 
the  State  of  Maine  to  further  develop 
ISA  management  practices  to  preserve 
and  increase  the  reduction  in  ISA  levels 
that  the  indemnity  program  is  expected 
to  achieve. 

The  third  option,  to  provide 
indemnity  payments  to  depopulate  ISA 
infected  and/or  exposed  fish,  was  the 
one  we  chose.  Depopulation  of  infected 
animals,  which  clears  the  way  for  a 
disinfection  program,  is  currently  the 
single  most  effective  way  to  eliminate 
ISA.  Under  this  alternative,  producers 
will  gain  partial  compensation  for  ISA  -, 
infected  and  or/exposed  fish. 

Potential  Impact  on  Small  Entities 

This  interim  rule  establishes  a 
voluntary  program  that  allows  salmon 
producers  in  Maine  to  be  paid 
indemnity  for  ISA  infected  and  exposed 
animals.  Many  producers,  as  well  as  a 
nxunber  of  processors  who  render 
salmon  into  food  and  non-food 
byproducts  may  be  small  businesses.  To 
the  extent  that  the  interim  rule 
contributes  to  the  elimination  of  ISA  in 
Maine,  all  salmon  producers  should 
benefit  over  the  long  term.  In  the  short 
term,  the  economic  impact  on  producers 
will  vary. 

The  U.S.  Small  Business 
Administration  (SBA)  defines  a  small 
fin  fish  and/or  fish  hatchery  operation 
as  one  that  has  per-farm  gross  receipts 
of  less  that  $750,000.  There  are  12 
Atlantic  salmon  farms  in  the  State  of 
Maine.  Collectively,  they  employ 
approximately  1.200  workers  in  25 
separate  pen  site  locations;  also,  another 
2,500  jobs,  primarily  in  processing, 
rendering,  or  transport  directly  depend 
on  these  operations.  The  gross  receipts 
of  the  affected  salmon  producers  is 
unknown.  However,  it  is  reasonable  to 
assiime  that  most  exceed  the  SBA  small 
entity  threshold  because,  collectively. 
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these  12  finns  produced  gross  receipts 
in  excess  of  $100  milUon  in  2000. 

This  interim  rule  contains  various 
recordkeeping  and  reporting 
requirements.  These  requirements  are 
described  in  this  document  under  the 
heading  "Paperwork  Reduction  Act." 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  C3TI  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  coiul 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507{j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  and  recordkeeping 
requirements  included  in  this  interim 
rule  have  been  submitted  for  emergency 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  OMB  has  assigned 
control  number  0579-0192  to  the 
information  collection  and 
recordkeeping  requirements. 

We  plan  to  request  continuation  of 
that  approval  for  3  years.  Please  send 
written  comments  on  the  3-year 
approval  request  to  the  following 
addresses:  (1)  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington.  DC 
20503;  and  (2)  Docket  No.  01-126-1. 
Regulatory  Analysis  and  Development. 
PPD.  APHIS,  station  3C71.  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comments 
refer  to  Docket  No.  01-126-1  and  send 
your  comments  within  60  days  of 
publication  of  this  rule. 

This  interim  rule  amends  the 
regulations  regarding  the  control  and 
eradication  of  certain  communicable 
diseases  of  livestock  or  poultry  to 
provide  for  the  payment  of  indemnity  to 
producers  in  the  State  of  Maine  for  fish 
destroyed  due  to  ISA.  In  order  to  take 
part  in  the  indemnity  program, 
producers  must  enroll  in  the 
cooperative  ISA  control  program 
administered  by  APHIS  and  the  State  of 
Maine.  Program  participants  must 
inform  the  ISA  Program  Veterinarian  in 
writing  of  the  name  of  their  accredited 


veterinarian;  develop  biosecurity 
protocols  and  a  site-specific  ISA  action 
plan;  submit  fish  inventory  and 
mortality  information;  assist  APHIS  or 
State  officials  with  on-site  disease 
siuveillance,  testing,  and  bioseciuity 
audits;  and  complete  an  appraisal  and 
indemnity  claim  form. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  information  collection 
and  recordkeeping  requirements.  These 
comments  will  help  us: 

(1)  Evaluate  whether  the  information 
collection  is  necessary  for  the  proper 
performance  of  our  agency's  functions, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g..  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  4.209469153 
hours  per  response. 

Respondents:  Program  participants 
and  their  employees,  APHIS  accredited 
veterinarians.  State  animal  health 
officials,  and  State  personnel  who  may 
perform  appraisals. 

Estimated  annual  number  of 
respondents:  110. 

Estimated  annual  number  of 
responses  per  respondent:  6.33636. 

Estimated  annual  number  of 
responses:  697. 

Estimated  total  annual  burden  on 
respondents:  2.934  hours.  (Due  to 
averaging,  the  total  annual  biuden  hoiu^ 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles.  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

List  of  Subiecta  in  9  CFR  Part  53 

Animal  diseases.  Indemnity 
payments.  Livestock.  Poultry  and 
poultry  products. 

Accordingly,  we  are  amending  9  CFR 
part  53  as  follows: 


PART  53— FOOT-AND-MOUTH 
DISEASE.  PLEUROPNEUMONIA. 
RINDERPEST,  AND  CERTAIN  OTHER 
COMMUNICABLE  DISEASES  OF 
LIVESTOCK  OR  POULTRY 

1.  The  authority  citation  for  part  53 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  Ill,  114.  and  114a;  7 
CFR  2.22,  2.80,  and  371.4. 

2.  In  §  53.1.  the  definition  of  Disease 
is  amended  by  adding  the  words 
"infectious  salmon  anemia,"  after  the 
word  "influenza,"  and  by  adding,  in 
alphabetical  order,  definitions  of 
accredited  veterinarian  and  ISA 
Program  Veterinarian  to  read  as  follows: 

§53.1    Definitions. 

Accredited  veterinarian.  A 
veterinarian  approved  by  the 
Administrator  in  accordance  with  part 
161  of  this  chapter'to  perform  functions 
specified  in  parts  1.  2.  3.  and  11  of 
subchapter  A  of  this  chapter  and 
subchapters  B.  C,  and  D  of  this  chapter, 
and  to  perform  functions  required  by 
cooperative  State-Federal  disease 
control  and  eradication  programs. 
***** 

ISA  Program  Veterinarian.  The  APHIS 
veterinarian  assigned  to  manage  the 
infectious  salmon  anemia  program  for 
APHIS  in  the  State  of  Maine  and  who 
reports  to  the  Area  Veterinarian  in 
Charge. 


S53^    [AnMndad] 

3.  Section  53.2  is  amended  as  follows: 

a.  In  paragraph  (a),  by  removing  the 
words  "Director  of  Division"  and 
adding  the  word  "Administrator"  in 
their  place,  and  by  removing  the  citation 
"§  53.1(f)"  and  adding  the  citation 
"§53.1"  in  its  place. 

b.  In  paragraph  (b),  by  removing  the 
words  "Director  of  Division"  and 
adding  the  word  "Administrator"  in 
their  place,  and  by  removing  the  word 
"percent)"  and  adding  the  words 
"percent,  and  in  the  case  of  infectious 
salmon  anemia,  up  to  60  percent)"  in  its 
place. 

4.  In  §  53.4.  paragraph  (a)  is  revised  to 
read  as  follows: 

153.4    Destruction  of  animals. 

(a)  Animals  affected  by  or  exposed  to 
disease  shall  be  killed  promptly  after 
appraisal  and  disposed  of  by  biuial  or 
burning,  unless  otherwise  specifically 
provided  by  the  Administrator,  at  his  or 
her  discretion.  In  the  case  of  animals 
depopulated  due  to  infectious  salmon 
anemia,  salvageable  fish  may  be  sold  for 
rendering,  processing,  or  any  other 
purpose  approved  by  the  Administrator. 
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If  fish  retain  salvage  value,  the  proceeds 
gained  from  the  sale  of  the  fish  will  be 
subtracted  from  any  indemnity  payment 
from  APHIS  for  which  the  producer  is 
eUgible  under  §  53.2(b). 

k  *  *  *  * 

'    5.  Section  53.10  is  amdnded  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§53.10    Claims  not  alkmsd. 


c 

b 


(e)  The  Department  will  not  allow 
claims  arising  out  of  the  destruction  of 
fish  due  to  infectious  salmon  anemia 
(ISA)  unless  the  claimants  have  agreed 
in  writing  to  participate  fully  in  the 
cooperative  ISA  control  program 
administered  by  APHIS  and  the  State  of 
Maine.  Participants  in  the  ISA  control 
prora'am  must: 

^(l)  Establish  and  maintain  a 
eterinary  client-patient  relationship 
with  an  APHIS  accredited  veterinarian 
and  inform  the  ISA  Program 
Veterinarian  in  writing  of  the  name  of 
their  accredited  veterinarian  at  the  time 
the  participant  enrolls  in  the  ISA 
program  and  within  15  days  of  any 

range  in  accredited  veterinarians. 
(2)  Cooperate  with  and  assist  in 
periodic  on-site  disease  surveillance, 
^testing,  and  reporting  activities  for  ISA. 

hich  will  be  conducted  by  their  APHIS 
'accredited  veterinarian  or  a  State  or 
Federal  official  as  directed  by  the  ISA 
Program  Veterinarian. 

(3)  Develop  and  implement 
biosecurity  protocols  for  use  at  all 
participant-leased  finfish  sites  and 
participant-operated  vessels  engaged  in 
aquaculture  operations  throughout 
Maine.  A  copy  of  these  protocols  shall 
be  submitted  to  the  ISA  Program 
Veterinarian  at  the  time  the  participant 
enrolls  in  the  ISA  program  and  within 
15  days  of  any  change  in  the  protocols. 

(4)  Develop,  with  the  involvement  of 
the  participant's  accredited  veterinarian 
and  the  fish  site  health  manager,  a  site- 
specific  ISA  action  plan  for  the  control 
and  management  of  ISA.  A  copy  of  the 
action  plan  shall  be  submitted  to  APHIS 
for  review  at  the  time  the  participant 
enrolls  in  the  ISA  program  and  within 
15  days  of  any  change  in  the  action 

plan. 

(5)  Participate  in  the  State  of  Maine's 
integrated  pest  management  (IPM) 
program  for  the  control  of  sea  lice  on 
salmonids.  A  copy  of  the  management 
plan  developed  by  the  participant  for 
the  State  IPM  program  shall  faie 
submitted  to  APHIS  for  review  at  the 
time  the  participant  enrolls  in  the  ISA 
program  and  within  15  days  of  any 
change  in  the  management  plan. 

(6)  Submit  to  thelSA  Program 
Veterinarian  at  the  time  the  participant 


enrolls  in  the  ISA  program  a  complete 
and  current  fish  inventory  information 
for  each  participant-leased  finfish  site 
with  site  and  cage  identifiers.  Fish 
inventory  information  must  include  the 
nimibers,  age.  date  of  saltwater  transfer, 
vaccination  status,  and  previous 
therapeutant  history  for  all  fish  in  each 
participant-leased  finfish  site. 

(7)  Maintain,  and  make  available  to 
the  ISA  Program  Veterinarian  upon 
request,  mortality  data  for  each 
participant-leased  finfish  site  and  pen  in 
production. 

(8)  Cooperate  with  and  assist  APHIS 
in  the  completion  of  biosecurity  audits 
at  all  participant-leased  finfish  sites  and 
participant-operated  vessels  involved  in 
salmonid  aquacultuj-e.  (Approved  by  the 
Office  of  Management  and  Budget  imder 
control  number  0579-0192). 

Done  in  Washington.  DC,  this  5th  day  of 
April  2002. 
BillHawlu, 

Under  Secretary  for  h4arketing  and  Regulatory 
Programs. 
[PR  Doc.  02-8779  Filed  4-10-02;  8:45  am] 
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DEPARTMENT  OF  STATE 

22  CFR  Part  62 
[Public  Notice  3940] 

Exchange  Visitor  Program;  Interim 
Final  Rule 

AGENCY:  Department  of  State. 
ACTION:  Interim  final  rule  with  request 
for  comment. 

SUMMARY:  The  Department  is  revising 
portions  of  its  existing  Exchange  Visitor 
Program  regulations.  These  revisions 
will  correct  inaccurate  references  to 
related  regulations  and  organizational 
offices  and  positions  set  forth  in  these 
regulations. 

DATES:  This  rule  is  effective  April  11, 
2002.  Written  comments  regarding  this 
rule  will  be  accepted  imtil  May  13, 
2002. 

ADOftESSES:  Comments  regarding  this 
rule  must  be  presented  in  duplicate  and 
addressed  as  follows:  U.S.  Department 
of  State,  Office  of  Exchange 
Coordination  and  Designation,  Bureau 
of  Educational  and  Cultural  Affairs,  301 
4th  Street.  SW..  Room  852.  Washington, 
DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  S.  Colvin,  Acting  Director, 
Office  of  Exchange  Coordination  and 
Designation,  U.S.  Department  of  State, 
301  Fourth  Street,  SW.,  Room  852, 
Washington,  DC  20547;  telephone  (202) 
619-6828;  fax  (202)  401-9809. 


SUPPLEMENTARY  INFORMATION:  The 

Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998,  PubUc  Law 
105-277. 112  Stat.  2681  et  seq.. 
consolidated  many  of  the  functions  of 
the  former  United  States  Information 
Agency  into  the  Department  of  State. 
One  of  the  functions  consolidated  was 
the  administrative  oversight  of  the 
Exchange  Visitor  Program.  Created  by 
the  Mutual  Educational  and  Cultmal 
Exchange  Act  of  1961.  as  amended,  the 
Exchange  Visitor  Program  designates 
govermnent  and  private  sector  entities 
to  further  the  pubUc  diplomacy  efforts 
of  the  Federal  government  by  facilitating 
the  entry  of  foreign  nationals  into  the 
United  States  for  the  purpose  of 
participation  in  individual  exchange 
programs. 

Pursuant  to  the  Congressional  < 

restructming  of  the  foreign  affairs 
functions,  the  Exchange  Visitor  Program 
regulations  formerly  set  forth  at  22  CFR 
part  514  were  renumbered  as  22  CFR 
part  62  when  this  function  was  absorbed 
into  the  Department.  However,  specific 
references  to  the  former  part  514  in 
subparts  A.  B.  C,  D  and  E  were 
overlooked.  References  to  organizational 
offices  and  positions  were  also  not 
corrected. 

The  revisions  set  forth  in  this  rule 
correct  the  inaccurate  references  to  the 
former  part  514  and  substitute 
references  to  the  new  part  62. 
References  to  now  non-existent 
organizational  offices  and  positions  are 
also  deleted.  Corresponding  Department 
offices  and  positions  are  substituted. 

The  Department  invites  comments 
regarding  this  interim  final  rule.  The 
Department  will  accept  comments  for  30 
days  following  publication  of  this 
interim  rule.  A  final  rule  will  be 
adopted  following  Department  review  of 
all  comments  received. 

Regulatory  Anal3rsi8  and  Notices 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  an  interim  rule,  with  a  30-day 
provision  for  post-promulgation  public 
comments,  based  on  the  "good  cause" 
exceptions  set  forth  at  5  U.S.C.  '• 

553(b)(3)(B)  and  553(d)(3).  Given  that 
the  proposed  changes  are  technical  in 
nature,  the  Department  finds  it 
unnecessary  to  provide  notice  and 
comment  prior  to  adoption  of  this  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  5  U.S.C.  605(b)  of  the 
Regulatory  Flexibility  Act.  the 
Department  has  assessed  the  potential 
impact  of  this  rule,  and  certifies  that 
this  rule  is  not  expected  to  have  a- 
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significant  economic  impact  on  a 
substantial  number  of  small  entities. 


review  process  under  section 

(6)(a)(3)(A). 


Unfunded  Mandates  Reform  Act  of  1 995    Executive  Order  13132 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
year  and  it  will  not  significantly  or 
uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  efiect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule  to  be  a  "significant 
regulatory  action"  imder  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review,  and  the  Office  of 
Management  and  Budget  has  waived  its 


This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

List  of  Subjects  in  22  CFR  Part  62 

Cultural  exchange  programs. 

Accordingly,  22  CFR  part  62  is 
amended  as  follows: 

PART  62— EXCHANGE  VISITOR 
PROGRAM 

1.  The  Authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101(a)(15)(J),  1182. 
1184,  1258;  22  U.S.C.  1431-1442,  2451-2460; 
Foreign  Affairs  Reform  and  Restructuring  Act 
of  1998,  Pub.  L.  105-277, 112  Stat.  2681  et 
seq.;  Reorganization  Plan  No.  2  of  1977,  3 


CFR.  1977  Comp.  p.  200;  E.O.12048  of  March 
27. 1978;  3  CFR,  1978  Comp.  p.  168. 

2.  In  subparts  A,  B  and  C,  remove 
"514"  and  add  in  its  place  "62"  in  the 
following  places: 

a.  Section  62.2; 

b.  Section  62.3(aJ(3)  and  (b)(1); 

c.  Section  62.4(a)(2); 

d.  Section  62.5(a),  (c)(2)  and  (c)(5); 

e.  Section  62.6(a)  and  (b); 

f.  Section  62.7(c): 

g.  Section  62.9(g);  ^ 
h.  Section  62.11(d); 

i.  Section  62.13(a)(2)  and  (a)(7); 

j.  Section  62.15(d)  and  (g); 

k.  Section  62.20(a)(1),  (a)(2),  (d)(ii)(A) 
and  (d)(ii)(C); 

1.  Section  62.21(d),  (e)  and  (g); 

m.  Section  62.22(a),  (c)(1)  and  (j); 
.    n.  Section  62.23(d)  and  (e); 

o.  Section  62.24(d)  and  (f); 

p.  Section  62.25(b)(2),  (e),  (g)  and  (k); 

q.  Section  62.26(a)(1),  (a)(2).  (a)(3). 
(e)(1).  (e)(2)  and  (f): 

r.  Section  62.27(b)(3); 

s.  Section  62.28(b): 

t.  Section  62.29(c); 

u.  Section  62.30(c); 

V.  Section  62.31(d).  (f).  (i).  (m)  and  (n); 

w.  Section  62.32(b); 

X.  Section  62.40(a)(4);  and 

y.  Section  62.45(d)(3)  and  (d)(6)  and 
(e)(2)  and  (f)(1). 

3.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
reference  indicated  in  the  middle 
column,  and  add  in  its  place  the 
reference  indicated  in  the  right  coliunn: 


Section 


62.14(g)   

62.20(f)    

62.20(g)(2)(ii)  .... 
62.20(g)(2)(ii)  .... 

62.20(i)(1)   

62.2O0)(2)   

62.20(])(3)   

62.20(1X4)   

62.22(f)(1)   

62.22(f)(3)  

62.22(g)    

62.22(n)(2)  

62.22(n)(2)  

62.22(n)(3)  

62.23(a)   

62.23(e)(5)  

62.23(f)(5M«)(A) 
62.23(fK5)(M)(C) 
62.23(h)(1)(i)(A) 
62.23(h)(1)(ii)  ... 
62.23(h)(2)(H)  ... 

62.24(a)   

62.24(d)(1)  

62.26(b)    

62.27(f)    

62.28(a)    

62.29(a)   


Remove 


§  514.14(a)  above  

§514.20(g)   

§514.20(g)(2)(i)  above  

§514.20(g)(1)   

§514.20(i)    

§514.20(1)    

§514.20(i)    

§514.20(1)    

§514.22(d)   

§514.22(n)   

§514.22(d)(1)(iii)at)ove  

§514.22(k).  supra   

§514.43.  infra   

§514.22(m)   

§514.23    

§51 4.23(f)   - 

§514.23(f)    

§51 4.23(f)(3)  and  (4)    

§514.23(6)    - 

§51 4.23(f)    

§514.23(f)    .... 

§514.24    

§514.24(0)    

§  514.26(a)(1)  through  (3)    . 
§  514.27(b)  and  §  514.27(e) 

§514.28    

§514.29    


Add 


paragraph  (a)  of  this  section. 

paragraph  (g)  of  this  section. 

paragraph  (g)(2)(i)  of  this  section. 

paragraph  (g)(1)  of  this  section. 

paragraph  (i)  of  this  section. 

paragraph  (i)  of  this  section. 

paragraph  (i)  of  this  section. 

paragraph  (i)  of  this  section. 

paragraph  (d)  of  this  section. 

paragraph  (n)  of  this  section. 

paragraph  (d)(1)(iii)  of  this  section. 

paragraph  (k)  of  this  section. 

62.43. 

paragraph  (m)  of  this  section. 

this  section. 

paragraph  (f)  of  this  section. 

paragraph  (f)  of  this  section. 

paragraph  (f)(3)  and  (4)  of  this  section. 

paragraph  (e)  of  this  section. 

paragraph  (f)  of  this  section. 

paragraph  (f)  of  this  section. 

this  section. 

paragraph  (c)  of  this  section. 

paragraphs  (a)(1)  through  (3)  of  this  section. 

paragraphs  (b)  and  (e)  of  this  section. 

this  section. 

this  section. 
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4.  In  addition  to  the  amendments  set 
forth  above,  amend  subparts  A,  B,  and 
as  follows: 

a.  Remove  "Form  IAP-66"  and  add  in 
ts  place  "Form  DS-2019"  in  the 
bllowing  places: 

i.  Section  62.2; 
I  ii.  Section  62.5(a); 

iii.  Section  62.10(d)  and  (e)(1); 

iv.  Section  62.11(d); 

V.  Section  62.12(b),  (c),  (c)(4),  (d)(2), 
(d)(3),  (d)(4),  (e)(2)  and  (e)(3): 

vi.  Section  62.13(c)(1); 

Lvii.  Section  62.15(e); 
viii.  Section  62.20(d)(ii),  (e),  (f)  and 
): 

ix.  Section  62.21(f); 

X.  Section  62.23(d),  (f)(3)(ii),  (f)(4)(iii), 
h)(l)(i)  and  (h)(2)(i); 

xi.  Section  62.24(e)  and  (g); 

xii.  Section  62.25(m); 

xiii.  Section  62.26(g)  and  (h); 

xiv.  Section  62.27(c)(1),  (c)(l)(i), 
c)(l)(ii),  (c)(2)  and  (d); 

XV.  Section  62.28(e); 

xvi.  Section  62.29(f)  and  (g); 

xvii.  Section  62.30(i); 

xviii.  Section  62.41(b)  and  (e); 

xix.  Section  62.42(b)(2),  (c)  and  (c)(1): 

XX.  Section  62.43(b);  and 

xxi.  Section  62.45(a),  (c)(1),  (c)(2), 
c)(3),  (c)(4),  (c)(4)(ii)(D),  (d)(1),  (e)(1). 
(h)(l)(ii).  (h)(2)(ii).  (i)(2)(i),  (i)(2)(ii)  and 
k). 

b.  Remove  "Forms  IAP-66"  and  add 
its  place  "Forms  DS-2019"  in  the 

bllowing  places: 
i.  Section  62.10(d); 

Lii.  Section  62.11(d); 
iii.  Section  62.12  heading; 
troductory  text,  (a),  (d)(1),  (e)(1)  and 
le)(3): 

iv.  Section  62.13(a)(7): 

tv.  Section  62.15(e)(1),  (e)(2),  (e)(3)  and 
e)(4); 
vi.  Section  62.27(d):  and 
vii.  Section  62.45(c)(4)(i),  (h)(l)(i)  and 
Kh)(2)(i). 

c.  Remove  "form  LAP-66"  and  add  in 
its  place  "Form  DS-2019"  in  the 
following  place: 

i.  Section  62.32(h) 

d.  Remove  "Form  IAP-37"  and  add  in 
its  place  "Form  DS-3036"  in  the 
following  place: 

i.  Section  62.5(a) 
5.  Subpart  D  is  revised  to  read  as 
follows: 

Subpart  D— Sanctions 

§62.50    Sanctions. 

(a)  Reason  for  sanctions.  The 
Department  of  State  may,  upon  a 
determination  by  the  Office  of  Exchange 
Coordination  and  Designation  ("ECD"), 
Bureau  of  Educational  and  Cultural 
AfEairs,  impose  sanctions  against  a 
sponsor  which  has: 


(1)  Willfully  or  negligenUy  violated 
one  or  more  provisions  of  this  part; 

(2)  Evidenced  a  pattern  of  willful  or 
negligent  failure  to  comply  with  one  or 
more  provisions  of  this  part; 

(3)  Committed  an  act  of  omission  or 
commission  which  has  or  could  have 
the  effect  of  endangering  the  health, 
safety,  or  welfare  of  an  exchange  visitor; 
or 

(4)  Committed  an  act  or  acts  which 
may  have  the  effect  of  bringing  the 
Department  of  State  or  the  Exchange 
Visitor  Program  into  notoriety  or 
disrepute. 

(b)  Lesser  sanctions.  (1)  In  order  to 
ensure  full  compliance  with  the 
regulations  in  this  part,  the  Department 
of  State,  in  its  discretion  and  depending 
on  the  natiue  and  seriousness  of  the 
violation,  may  impose  any  or  all  of  the 
following  sanctions  ("lesser  sanctions") 
on  a  sponsor  for  any  of  the  reasons  set 
forth  in  paragraph  (a)  of  this  section: 

(i)  A  written  reprimand  to  the 
sponsor,  with  a  warning  that  repeated  or 
persistent  violations  of  the  regulations 
in  this  Part  may  result  in  suspension  or 
revocation  of  the  sponsor's  exchange 
visitor  program  designation,  or  other 
sanctions  as  set  forth  in  this  section; 

(ii)  A  declaration  placing  the 
exchange  visitor  sponsor  on  probation, 
for  a  period  of  time  determined  by  the 
Department  of  State  in  its  discretion, 
signifying  a  pattern  of  serious  willful  or 
negligent  violation  of  regulations  such 
that  further  violations  could  lead  to 
suspension  or  revocation: 

(iii)  A  corrective  action  plan  designed 
to  cure  the  sponsor's  violations:  or 

(iv)  A  limitation  or  reduction  in  the 
authorized  number  of  exchange  visitors 
in  the  sponsor's  program  or  in  the 
geographic  area  of  the  sponsor's 
recruitment  or  activity. 

(2)  Within  ten  (10)  calendar  days  of 
service  of  the  written  notice  to  the 
sponsor  imposing  any  of  the  sanctions 
set  forth  in  this  paragraph  (b),  the 
sponsor  may  submit  to  EdID  any 
statement  or  information,  including,  if 
appropriate,  any  docxunentary  evidence 
or  affidavits  in  opposition  to  or 
mitigation  of  the  sanction,  and  may 
request  a  conference.  Upon  its  review 
and  consideration  of  such  submission, 
the  Department  of  State  may,  in  its 
discretion,  modify,  withdraw,  or 
confirm  such  sanction.  All  materials 
submitted  by  the  sponsor  shall  become 
a  part  of  the  sponsor's  file  with  ECD. 
The  decision  of  ECD  is  not  appealable 
with  regard  to  lesser  sanctions  in 
paragraphs  (b)(l)(i)  throi^  (iv)  of  this 
section,  if: 

(i)  The  proposed  limitation  in  the  size 
of  the  sponsor's  program  is  equivalent  to 
10  percent  or  less  of  the  number  of 


authorized  visitors  in  the  sponsor's 
program  during  the  previous  calendar 
year;  or 

(ii)  The  proposed  limitation  in  the 
size  of  the  sponsor's  program  will  not 
cause  a  significant  financial  burden  for 
the  sponsor. 

(c)  Suspension  or  significant  program 
limitation.  (1)  Upon  a  finding  that  a 
suspension,  or  a  reduction  in  the 
sponsor's  program  equivalent  to  a 
number  greater  than  10  percent  of  the 
niunber  of  authorized  visitors,  is 
warranted  for  any  of  the  reasons  set 
forth  at  paragraph  (a)  of  this  section, 
ECD  shall  give  written  notice  to  the 
sponsor  of  the  Department  of  State's 
intent  to  impose  the  sanction,  specifying 
therein  the  reasons  for  such  sanction 
and  the  effective  date  thereof,  which 
shall  not  be  sooner  than  thirty  (30) 
calendar  days  after  the  date  of  the  letter 
of  notification. 

(2)  Prior  to  the  proposed  effective  date 
of  such  sanction,  the  sponsor  may 
submit  a  protest  to  ECI).  setting  forth 
therein  any  reasons  why  suspension 
should  not  be  imposed,  and  presenting 
any  documentary  evidence  in  support 
thereof,  and  demonstrating  that  the 
sponsor  is  in  compliance  with  all  lawful 
requirements.  All  materials  submitted 
by  the  sponsor  shall  become  a  part  of 
the  sponsor's  file  with  ECD. 

(3)  ECD  shall  review  and  consider  the 
sponsor's  submission  and,  within  seven 
(7)  calendar  days  of  receipt  thereof, 
notify  the  sponsor  in  writing  of  its 
decision  on  whether  the  sanction  is  to 
be  affected.  In  the  event  that  the 
decision  is  to  impose  the  sanction,  such 
notice  shall  inform  the  sponsor  of  its 
right  to  appeal  the  sanction  and  of  its 
right  to  a  formal  hearing  thereon. 

(4)  The  sponsor  may  within  ten  (10) 
calendar  days  after  receipt  of  the 
aforesaid  notice  effecting  the  sanction, 
appeal  the  sanction  to  the  Exchange 
Visitor  Program  Designation, 
Suspension  and  Revocation  Board 
("Board")  by  filing  a  notice  of  appeal 
with  the  Principal  Deputy  Assistant 
Secretary  of  the  Bureau  of  Educational 
and  Cultural  Affairs.  The  filing  of  the 
notice  of  appeal  shall  serve  to  stay  the 
effective  date  of  the  sanction  pending 
appeal. 

(5)  Upon  receipt  of  the  notice  of 
appeal,  the  Principal  Deputy  Assistant 

Secretary,  or  his  or  her  designee, 
shall,  within  ten  (10)  calendar  days, 
convene  the  Board.  Thereafter,  ^ 

proceedings  before  the  Board  shall 
follow  the  regulations  set  forth  in 
paragraph  (i)  of  this  section. 

[d]  Summary  suspension.  (1)  ECD 
may,  upon  a  finriing  that  a  sponsor  has 
willfully  or  negligentiy  committed  a 
serious  act  of  omission  or  commission 
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which  has  or  could  have  the  effect  of 
endangering  the  health,  safety,  or 
welfare  of  an  exchange  visitor,  and  upon 
written  notice  to  the  sponsor  specifying 
the  reason  therefore  and  the  effective 
date  thereof,  notify  the  sponsor  of  the 
Department  of  State's  intent  to  suspend 
the  designation  of  the  sponsor's  program 
for  a  period  not  to  exceed  sixty  (60) 
calendar  days. 

(2)  No  later  than  three  (3)  calendar 
days  after  receipt  of  such  notification, 
the  sponsor  may  submit  a  rebuttal  to 
ECD,  setting  forth  therein  any  reasons 
why  a  suspension  should  not  be 
imposed. 

(3)  The  sponsor  may  present  any 
statement  or  information  in  such 
protest,  including,  if  appropriate,  any 
documentary  evidence  or  affidavits  in 
opposition  to  or  mitigation  of  the 
sanction,  and  demonstrating  that  the 
sponsor  is  in  compliance  with  all  lawful 
requirements.  All  materials  submitted 
by  the  sponsor  shall  become  a  part  of 
the  sponsor's  file  with  ECD.  Within 
three  (3)  calendar  days  of  receipt  of  such 
submissions.  ECD  shall  notify  the 
sponsor  in  writing  of  its  decision 
whether  to  effect  the  suspension.  In  the 
event  the  decision  is  to  effect  the 
suspension,  such  notice  shall  advise  the 
sponsor  of  its  right  to  appeal  the 
suspension  and  of  its  right  to  a  formal 
hearing  thereon. 

(4)  Tne  sponsor  may,  within  ten  (10) 
calendar  days  after  receipt  of  the 
aforesaid  notice  continuing  the 
suspension,  appeal  the  suspension  to 
the  Board  by  filing  a  notice  of  appeal 
with  the  Principal  Deputy  Assistant 
Secretary  of  the  Biueau  of  Educational 
and  Cultural  Affairs.  The  filing  of  the 
notice  of  appeal  of  a  summary 
suspension  shall  not  serve  to  stay  the 
suspension  pending  appeal. 

(5)  Upon  receipt  of  the  notice  of 
appeal,  the  Principal  Deputy  Assistant 
Secretary,  or  his  or  her  designee  shall, 
within  ten  (10)  calendar  days,  convene 
the  Board.  Thereafter,  proceedings 
before  the  Board  shall  follow  the 
regulations  set  forth  in  paragraph  (i)  of 
this  section. 

(e)  Revocation.  (1)  The  Principal 
Deputy  Assistant  Secretary,  or  his  or  her 
designee,  may,  for  any  reason  set  forth 
at  paragraph  (a)  of  this  section,  give  the 
sponsor  not  less  than  thirty  (30) 
calendar  days  notice  in  writing  of  its 
intent  to  revoke  the  sponsor's  exchange 
visitor  program  designation,  specifying 
therein  the  grounds  for  such  revocation 
and  the  effective  date  of  the  revocation. 
Revocation  need  not  be  preceded  by  the 
imposition  of  a  summary  suspension,  a 
suspension,  or  any  lesser  sanctions. 

(2)  Within  ten  (10)  calendar  days  of 
receipt  of  (he  notice  of  intent  to  revoke 


in  paragraph  (e)(1)  of  this  section,  the 
sponsor  shall  have  an  opportimity  to 
show  cause  as  to  why  such  revocation 
should  not  be  imposed,  and  may  submit 
to  the  Principal  Deputy  Assistant 
Secretary  any  statement  of  information, 
including,  if  appropriate,  any 
documentary  evidence  or  affidavits  in 
opposition  to  or  mitigation  of  the 
violations  charged,  and  demonstrating 
that  the  sponsor  is  in  compliance  with 
all  lawful  requirements.  All  materials 
submitted  by  the  sponsor  shall  become 
a  part  of  the  sponsor's  file  with  ECD. 

(3)  The  Principal  Deputy  Assistant 
Secretary,  or  his  or  her  designee,  shall 
review  and  consider  the  sponsor's 
submission  and,  thereafter,  notify  the 
sponsor  in  writing  of  its  decision  on 
whether  the  revocation  is  to  be  effected. 
In  the  event  that  the  decision  is  to  effect 
the  revocation,  such  notice  shall  advise 
the  sponsor  of  its  right  to  appeal  the 
revocation  and  of  its  right  to  a  formal 
hearing  thereon. 

(4)  "Tne  sponsor  may,  within  twenty 
(20)  calendar  days  after  receipt  of  the 
notice  effecting  the  revocation  in 
paragraph  (e)(3)  of  this  section,  appeal 
the  revocation  to  the  Board  by  filing  a 
notice  of  appeal  with  the  Principal 
Deputy  Assistant  Secretary.  The  filing  of 
the  notice  of  appeal  shall  serve  to  stay 
the  effective  date  of  the  revocation 
pending  appeal. 

(5)  Upon  receipt  of  the  notice  of 
appeal,  the  Principal  Deputy  Assistant 
Secretary,  or  his  or  her  designee  shall, 
within  ten  (10)  calendar  days,  convene 
the  Board.  "Thereafter,  proceedings 
before  the  Board  shall  follow  the 
regulations  set  forth  in  parafiraph  (i)  of 
this  section. 

(f)  Responsible  officers.  (1)  The 
Department  of  State  may  direct  a 
sponsor  to  summarily  suspend,  suspend 
or  revoke  the  appointment  of  a 
responsible  officer  or  alternate 
responsible  officer  for  any  of  the  reasons 
set  forth  in  paragraph  (a)  of  this  section. 

(2)  In  the  event  tnat  such  action  is 
directed,  the  sponsor  shall  be  entitled  to 
all  of  the  rights  of  review  or  appeal  that 
are  accorded  to  a  sponsor  under 
paragraphs  (b),  (c),  (d),  and  (e)  of  this 
section. 

(g)  Denial  of  application  for 
redesignation.  (1)  ECD  shall  give  an 
applicant  for  redesignation  not  less  than 
thirty  (30)  calendar  days  notice  in 
writing  of  its  intentions  to  deny  the 
application  for  exchange  visitor  program 
redesignation,  specifying  therein  the 
grounds  for  such  denial. 

(2)  Within  ten  (10)  calendar  days  of 
receipt  of  the  aforesaid  notice  of  intent 
to  deny  the  application  in  paragraph 
(g)(1)  of  this  section,  the  applicant  shall 
have  an  opportunity  to  demonstrate 


why  the  application  should  be 
approved,  and  may  submit  to  ECD  any 
statement  or  information  including,  if 
appropriate,  any  documentary  evidence 
or  affidavits  in  support  of  its 
application. 

(3)  ECD  shall  review  and  consider  the 
applicant's  submission  and  thereafter 
notify  the  applicant  in  writing  of  its 
decision  on  whether  the  application  for 
redesignation  will  be  approved.  In  the 
event  that  the  decision  is  to  deny  the 
applicant,  such  notice  shall  advise  the 
applicant  of  its  right  to  appeal  the 
denial  and  of  its  right  to  a  formal 
hearing  thereon. 

(4)  The  applicant  may,  within  twenty 
(20)  calendar  days  after  receipt  of  the 
notice  of  denial  in  paragraph  (g)(3)  of 
this  section,  appeal  the  denial  to  the 
Board  by  filing  a  notice  of  appeal  with 
the  Principal  Deputy  Assistant 
Secretary. 

(5)  Upon  receipt  of  the  notice  of 
appeal  the  Principal  Deputy  Assistant 
Secretary,  or  his  or  her  designee  shall, 
within  ten  (10)  calendar  days,  convene 
the  Board.  "Thereafter,  proceedings 
before  the  Board  shall  follow  the 
regulations  set  forth  in  paragraph  (i)  of 
this  section. 

(h)  The  Exchange  Visitor  Program 
Designation,  Suspension,  and 
Revocation  Board.  (1)  The  Exchange 
Visitor  Program  Designation, 
Suspension,  and  Revocation  Board 
("Board")  shall  consist  of: 

(i)  The  Deputy  Assistant  Secretary  for 
Academic  Programs  of  the  Bureau  of 
Educational  and  Cultiual  Affairs,  or  his 
or  her  designee,  who  shall  also  serve  as 
presiding  officer  of  the  Board; 

(ii)  "The  Executive  Director,  Office  of 
the  Executive  Director  of  the  Bureau  of 
Educational  and  Cultural  Affairs,  or  his 
or  her  designee;  and 

(iii)  The  Director,  Office  of  Policy  and 
Evaluation  of  the  Biueau  of  Educational 
and  Cultural  Affairs,  or  his  or  her 
designee. 

(2)  The  Office  of  the  Legal  Adviser  of 
the  Department  of  State  shall  appoint  an 
attorney  ft'om  the  Office  of  the  Legal 
Adviser  to  present  the  case  to  the  Board 
on  behalf  of  the  Department.  Such 
attorney  shall  not  take  part  in  the 
deliberations  of  the  Board. 

(3)  The  Office  of  the  Legal  Adviser  of 
the  Department  of  State  shall  also 
appoint  an  attorney  in  the  Office  of  the 
Legal  Adviser  to  serve  as  a  legal  adviser 
to  the  Board.  Such  attorney  shall  not 
have  had  any  substantial  prior 
involvement  with  the  particular  case 
pending  before  the  Board. 

(i)  General  powers  of  the  Board.  At 
any  hearing  before  the  Board  piusuant 
to  this  Part,  the  Board  may: 

(1)  Administer  oaths  and  affirmations; 
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(2)  Rule  on  offers  of  proof  and  receive 
any  oral  or  documentary  evidence; 

(3)  Require  the  parties  to  submit  lists 
of  proposed  witnesses  and  exhibits,  and 
otherwise  regulate  the  course  of  the 
hearing; 

(4)  Hold  conferences  for  the 
settlement  or  simplification  of  the  issues 
by  consent  of  the  parties; 

(5)  Dispose  of  motions,  procedxu^ 
requests,  or  similar  matters;  and 

(6)  Make  decisions,  which  shall 
include  findings  of  fact  and  conclusions 
of  law  on  all  the  material  issues  of  fact, 
law  or  discretion  presented  on  the 
record,  and  the  appropriate  sanction  or 
denial  thereof. 

(j)  Proceedings  before  the  Board.  The 
following  procedures  shall  govern  all 
designation,^  suspension,  siunmary 
suspension,  and  revocation  proceedings 
before  the  Board: 

j  (1)  Upon  being  convened,  the  Board 
shall  schedule  a  hearing,  within  ten  (10) 
calendar  days,  at  which  hearing  the 
parties  may  appear  on  their  own  behalf 
or  by  counsel,  present  oral  or  vmtten 
evidence,  and  cross-examine  witnesses. 
A  substantially  verbatim  record  of  the 
hearing  shall  be  made  and  shall  become 
a  part  of  the  record  of  the  proceeding; 

(2)  At  the  conclusion  of  the  hearing, 
the  Board  shall  promptly  review  the 
evidence  and  issue  a  written  decision 
within  ten  (10)  calendar  days,  signed  by 
a  majority  of  the  members,  stating  the 
basis  for  its  decision.  The  decision  of 
the  majority  shall  be  the  decision  of  the 
Board.  If  a  Board  member  disagrees  with 
the  majority,  the  member  may  write  a 
dissenting  opinion; 

(3)  If  the  Board  decides  to  affirm  the 
suspension,  summary  suspension, 
revocation,  or  denial  of  redesignation,  a 
copy  of  its  decision  shall  be  delivered 
to  ECD,  the  sponsor,  the  Immigration 
and  Naturalization  Service,  and  the 
Bureau  of  Consular  Affairs  of  the 
Department  of  State.  ECD,  at  its 
discretion,  may  distribute  the  Board's 
decision  as  it  deems  appropriate;  and 

(4)  The  suspension,  revocation,  or 
denial  of  designation  shedl  be  effective 
as  of  the  date  of  the  Board's  decision. 

(k)  Effect  of  suspension,  summary 
suspension,  revocation,  or  denial  of 
redesignation.  A  sponsor  against  which 
an  order  of  suspension,  summary 
suspension,  revocation,  or  denial  of 
redesignation  has  been  entered  shall  not 
thereafter  issue  any  Certificate  of 
Eligibility  for  Exchange  Visitor  Status, 
advertise,  recruit,  or  otherwise  promote 
its  program,  and  under  no 
circiunstances  shall  the  sponsor 
facititate  the  entry  of  an  exchange 
visitor.  Suspension,  summary 
suspension,  revocation,  or  denial  of 
redesignation  shall  not  invalidate  any 


Certificate  of  Eligibility  for  Exchange 
Visitor  Status  issued  prior  to  the 
effective  date  of  the  suspension, 
sununary  suspension,  revocation,  or 
denial  of  redesignation,  nor  shall  the 
suspension,  siunmary  suspension, 
revocation,  or  denial  of  redesignation  in 
any  way  diminish  or  restrict  the 
sponsor's  legal  or  financial 
responsibilities  to  existing  program 
participants. 

(1)  Miscellaneous — (1)  Computation  of 
time.  In  computing  any  period  of  time 
prescribed  or  allowed  by  the  regulations 
in  this  section,  the  day  of  the  act  or 
event  from  which  the  designated  period 
of  time  begins  to  run  shall  not  be 
included.  The  last  day  of  the  period  so 
computed  shall  be  included  unless  it  is 
a  Saturday,  a  Sunday,  or  a  federal  legal 
holiday,  in  which  event  the  period  runs 
until  the  end  of  the  next  day  which  is 
not  one  of  the  aforementioned  days. 
When  the  period  of  time  prescribed  or 
allowed  is  less  than  eleven  (11)  days, 
intermediate  Saturdays,  Sundays,  or 
federal  legal  holidays  shall  be  excluded 
in  the  computation. 

(2)  Service  of  notice  on  sponsor. 
When  used  in  this  part  the  terms 
"written  notice  to  the  sponsor"  shall 
mean  service  of  written  notice  by  mail, 
delivery  or  facsimile,  upon  either  the 
president,  managing  director, 
responsible  officer,  or  alternate 
responsible  officer  of  the  sponsor. 

6.  Subpart  E  is  revised  to  read  as 
follows: 

Subpart  E— Termination  and  Revocation  of 
Programs 

Sec. 

62.60  Tennination  of  designation.  . 

62.61  Revocation.- 

62.62  Responsibilities  of  the  sponsor  upon 
termination  or  revocation. 

Subpart  E— Termination  and 
Revocation  of  Programs 

§62.20    Termination  of  designation. 

Designation  shall  be  terminated  when 
any  of  the  circumstances  set  forth  in  this 
section  occur. 

(a)  Voluntary  termination.  A  sponsor 
may  voluntarily  terminate  its 
designation  by  notifying  the  Department 
of  State  of  such  intent.  The  sponsor's 
designation  shall  terminate  upon  such 
notification.  Such  sponsor  may  reapply 
for  designation. 

(b)  Inactivity.  A  sponsor's  designation 
shall  automatically  terminate  for 
inactivity  if  the  sponsor  fails  to  comply 
with  the  minimum  size  or  diuation 
requirements,  as  specified  in  §  62.8  (a) 
and  (b),  in  any  twelve  month  period. 
Such  sponsor  may  reapply  for  program 
designation. 


(c)  Failure  to  file  annual  reports.  A 
sponsor's  designation  shall 
automatically  terminate  if  the  sponsor 
fails  to  file  annual  reports  for  two 
consecutive  years.  Such  sponsor  is 
eligible  to  reapply  for  program 
designation  upon  the  filing  of  the  past 
due  aiuiual  reports. 

(d)  Change  in  ownership  or  control. 
An  exchange  visitor  program 
designation  is  not  assignable  or 
transferable.  A  major  change  in 
ownership  or  control  automatically 
terminates  the  designation.  However, 
the  successor  sponsor  may  apply  to  the 
Department  of  State  for  redesignation 
and  may  continue  its  exchange  visitor 
activities  while  approval  of  the 
application  for  redesignation  is  pending 
before  the  Department  of  State: 

(1)  With  respect  to  a  for-profit 
corporation,  a  major  change  in 
ownership  shall  be  deemed  to  have 
occurred  when  thirty-three  and  one- 
third  percent  (33V3  percent)  or  more  of 
its  stock  is  sold  or  otherwise  transferred 
within  a  12  month  period; 

(2)  With  respect  to  a  not-for-profit 
corporation,  a  major  change  of  control 
shall  be  deemed  to  have  occurred  when 
fifty-one  percent  or  more  of  the  board  of 
trustees,  or  other  like  body  vested  with 
its  management,  is  replaced  within  a  12- 
month  period. 

(e)  Loss  of  licensure  or  accreditation. 
A  sponsor's  designation  shall 
automatically  terminate  in  the  event 
that  the  sponsor  fails  to  remain  in 
compliance  with  local,  state,  federal,  or 
professional  requirements  necessary  to 
carry  out  the  activity  for  which  it  is 
designated,  including  loss  of 
accreditation  or  licensme. 

(f)  Failure  to  apply  for  redesignation. 
Prior  to  the  conclusion  of  its  current 
designation  period,  the  sponsor  is 
required  to  apply  for  redesignation 
piusuant  to  the  terms  and  conditions  of 
§  62.7.  Failure  to  apply  for  redesignation 
will  result  in  the  automatic  termination 
of  the  sponsor's  designation.  If  so 
terminated,  the  former  sponsor  may  . 
apply  for  a  new  designation,  but  the 
program  activity  will  be  suspended 
during  the  pendency  of  the  application. 

§62.61    Revocatipn. 

A  designation  may  be  terminated  by 
revocation  for  cause  as  specified  in 
§62.50.  A  sponsor  whose  designation 
has  been  revoked  may  not  apply  for  a 
new  designation  within  a  five-year 
period. 

§  62.62.    Responsibilities  of  the  sponsor 
upon  termination  or  revocation. 

Upon  termination  or  revocation  of  its 
designation,  the  sponsor  shall: 
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(a)  Fulfill  its  responsibilities  to  all 
exchange  visitors  who  are  in  the  United 
States  at  the  time  of  the  termination  or 
revocation; 

(b)  Notify  exchange  visitors  who  have 
not  entered  the  United  States  that  the 
program  has  been  terminated  imless  a 
transfer  to  another  designated  program 
can  be  obtained:  and 

(c)  Return  all  Certificate  of  Eligibility 
Forms  in  the  sponsor's  possession  to  the 
Department  of  State  vrithin  thirty  (30) 
calendar  days  of  program  termination  or 
revocation. 

Dated:  March  1,  2002. 
Patricia  S.  Harriioa, 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
(FR  Doc.  02-6072  Filed  4-10-02;  8:45  am] 
■UMO  cooc  «no-06-p 


DEPARTMENT  OF  DEFENSE 
National  Reconnaissance  Office 
32  CFR  Part  326 

[NRO  Privacy  Act  Program] 

Privacy  Act  of  1974;  implementation 

agency:  National  Reconnaissance 
Office,  DoD. 
ACnON:  Final  rule.  . 


SUMMARY:  The  National  Reconnaissance 
Office  (NRO)  is  exempting  three  Privacy 
Act  systems  of  records  (QNRO-4, 
QNRO-19.  and  QNRO-21).  The  reasons 
for  exempting  these  systems  of  records 
is  to  exempt  those  records  contained  in 
QNRO-04  when  an  exemption  has  been 
previously  claimed  for  the  records  in 
another  Privacy  Act  system  of  records. 
The  exemption  is  intended  to  preserve 
the  exempt  status  of  the  record  when 
the  purposes  underlying  the  exemption 
for  die  original  records  are  still  valid 
and  necessary  to  protect  the  contents  of 
the  records;  the  exemptions  for  QNRO- 
19  and  QNRO-21  are  intended  to 
increase  the  value  of  the  systems  of 
records  for  law  enforcement  piuposes. 
to  comply  with  prohibitions  against  the 
disclosure  of  certain  kinds  of 
information,  and  to  protect  the  privacy 
of  individuals  identified  in  the  systems 
of  records. 

EFFECTIVE  DATE:  March  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Freimann  at  (703)  808-5029. 
SUPPLEMENTARY  INFORMATKM:  The 
proposed  rule  was  previously  published 
on  January  14.  2002,  at  67  FR  1673.  No 
comments  were  received;  therefore,  the 
rule  is  being  adopted  as  final. 


Executive  Order  12866,  "Regulatory 
PUnning  and  Review" 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
are  not  significant  rules.  The  rules  do 
not  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  Agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  ri^ts  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Public  Law  96-354.  "Regulatory 
Flexibility  Act"  (5  U.S.C.  chapter  6) 

It  has  been  determined  that  Privacy 
Act  ndes  for  the  Department  of  Defense 
do  not  have  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
Department  of  Defense. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  chapter  35) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
impose  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

Section  202,  Public  Law  104-4, 
"Unfunded  Mandates  Reform  Act" 

It  has  been  determined  that  Privacy 
Act  rulemaking  for  the  Department  of 
Defense  does  not  involve  a  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132,  "Federalism" 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  federalism  implications. 
The  rules  do  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  National  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent. 


List  of  Subjects  in  32  CFR  Part  326 

Privacy. 

1.  The  authority  citation  for  32  CFR 
part  326  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579.  88  Stat  1896  (5 
U.S.C.  552a). 

2.  Chapter  I,  subchapters  O  and  P  of 
tiUe  32  of  the  CFR  are  amended  by 
adding  32  CFR  part  326  to  subchapter  O 
and  removing  it  from  subchapter  P. 

3.  Section  326.17  is  amended  by 
adding  paragraphs  (h),  (i)  and  (j)  to  read 
as  follows: 

S  326.17    Exemptions. 
*        •        *        •        • 

(h)  QNRO-19 

(1)  System  name:  Customer  Seciuity 
Services  Personnel  Security  Files. 

(2)  Exemptions:  (i)  Investigatory 
material  compiled  for  law  enforcement 
purposes  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2).  However,  if  an 
individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise 
be  entitied  by  Federal  law  or  for  which 
he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
information,  the  individual  will  be 
provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

(u)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

(iii)  Therefore,  portions  of  this  system 
of  records  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2)  and/or  (k)(5)  from  tiie 
following  subsections  of  5  U.S.C. 
552a(c)(3),  (d),  {e)(l),  (e)(4)(G),  (H)  and 
(I),  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(2)  and 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  to  grant  access  to  the 
accounting  for  each  disclosing  as  ^ 
required  by  the  Privacy  Act,  including 
the  date,  nature,  and  purpose  of  each 
disclosure  and  the  identity  of  the 
recipient,  could  alert  the  subject  to  the 
existence  of  the  investigation  or 
prosecutable  interest  by  the  NRO  or 
other  agencies.  This  could  seriously 
compromise  case  preparation  by 
prematurely  revealing  its  existence  and 
natiue;  compromise  or  interfere  with 
witnesses  or  make  witnesses  reluctant  to 
cooperate;  and  lead  to  suppression, 
alteration,  or  destruction  of  evidence. 
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(ii)  From  subsections  (d)(1)  through 
(d)(4),  and  (f)  because  providing  access 
to  investigatory  records  and  the  right  to 
contest  the  contents  of  those  records 
and  force  changes  to  be  made  to  the 
information  contained  therein  would 
seriously  interfere  with  and  thwart  the 
orderly  and  unbiased  conduct  of  the 
investigation  and  impede  case 
preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  coiuse  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

1  (iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is 
compiled  for  investigatory  purposes  and 
is  exempt  from  the  access  provisions  of 
subsections  (d)  and  (f)- 

r (v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  ciurentiy  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NRO 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms  as 
is  its  current  practice. 

I  (vi)  Consistent  with  the  legislative 
piupose  of  the  Privacy  Act  of  1974.  the 
NRO  will  grant  access  to  nonexempt 
material  in  the  records  being 
maintained.  Disclosure  will  be  governed 
by  NRO's  Privacy  Regulation,  but  will 
be  limited  to  the  extent  that  the  identity 
of  confidential  sources  will  not  be 
compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  or  civil  violation  will  not  be 
alerted  to  the  investigation;  the  physical 
safety  of  witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered;  the  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  woiUd  not  otherwise  impede 
effective  law  enforcement.  Whenever 


possible,  information  of  the  above 
nature  will  be  deleted  from  the 
requested  documents  and  the  balance 
made  available.  The  controlling 
principle  behind  this  limited  access  is 
to  allow  disclosiues  except  those 
indicated  in  this  paragraph.  The 
decisions  to  release  information  from 
these  systems  will  be  made  on  a  case- 
by-case  basis, 
(i)  NRO-21 

(1)  System  name:  Persoimel  Secvuity 
Files. 

(2)  Exemptions:  (i)  Investigatory 
material  compiled  for  law  enforcement 
purposes  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2).  However,  if  an 
individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise 
be  entitied  by  Federal  law  or  for  which 
he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
information,  the  individual  will  be 
provided  access  to  such  information 
except  to  the  extent  that  disclosiu* 
would  reveal  the  identity  of  a 
confidential  source. 

(ii)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suKability.  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contiacts.  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

(iii)  Therefore,  portions  of  this  system 
of  records  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2)  and/or  (k)(5)  from  the 
following  subsections  of  5  U.S.C. 
552a(c)(3),  (d),  (e)(1),  (e)(4)(G).  (H)  and 

(I),  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(2)  and 
(k)(5). 

(4)  Reasons:  (i)  From  subsection  {c)(3) 
because  to  grant  access  to  the 
accounting  for  each  disclosure  as 
required  by  the  Privacy  Act,  including 
the  date,  natiu^,  and  purpose  of  each 
disclosure  and  the  identity  of  the 
recipient,  could  alert  the  subject  to  the 
existencp  of  the  investigation  or 
prosecutable  interest  by  the  NRO  or 
other  agencies.  This  could  seriously 
compromise  case  preparation  by 
prematurely  revealing  its  existence  and 
natiire;  compromise  or  interfere  with 
witnesses  or  make  witnesses  reluctant  to 
cooperate;  and  lead  to  suppression, 
alteration,  or  destruction  of  evidence. 

(ii)  From  subsections  (d)(1)  through 
(d)(4),  and  (f)  because  providing  access 
to  records  of  a  civil  or  administrative 
investigation  and  the  right  to  contest  the 
contents  of  those  recordsand  force 
changes  to  be  made  to  the  information 
contained  therein  woidd  seriously 
interfere  with  and  thwart  the  orderly 


and  unbiased  conduct  of  the 
investigation  and  impede  case 
preparation.  Providing  access  rights 
normally  afforded  imder  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is 
compiled  for  law  enforcement  purposes 
and  is  exempt  horn  the  access 
provisions  of  subsections  (d)  and  (f). 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NRO 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms  as 
is  its  current  practice. 

(vi)  Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974,  the 
NRO  will  grant  access  to  nonexempt 
matericil  in  the  records  being 
maintained.  Disclosure  will  be  governed 
by  NRO's  Privacy  Regulation,  but  will 
be  limited  to  the  extent  that  the  identity 
of  confidential  sources  will  not  be 
compromised;  subjects  of  an    . 
investigation  of  an  actual  or  potential 
criminal  violation  will  not  be  alerted  to 
the  investigation;  the  physical  safety  of 
witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered;  tiie  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  the  above 
nature  will  be  deleted  bom  the 
requested  dociunents  and  the  balance 
made  available.  The  controlling 
principle  behind  this  limited  access  is 
to  allow  disclosiu^s  except  those 
indicated  above.  The  decisions  to 
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release  information  from  these  systems 
will  be  made  on  a  case-by-case  basis. 
(j)QNRO-l 

(1)  System  name:  Freedom  of 
Information  Act  and  Privacy  Act  Files. 

(2)  Exemption:  During  the  processing 
of  a  Freedom  of  Information  Act/Privacy 
Act  request,  exempt  materials  from 
other  systems  of  records  may  in  turn 
become  part  of  the  case  record  in  this 
system.  To  the  extent  that  copies  of 
exempt  records  from  those  "other" 
systems  of  records  are  entered  into  this 
system,  the  NRO  hereby  claims  the  same 
exemptions  for  the  records  from  those 
"other"  systems  that  are  entered  into 
this  system,  as  claimed  for  the  original 
primary  system  of  which  they  are  a  part. 

(3)  Authority:  5  U.S.C.  552a(j)(2), 
{k)(l).  (k)(2).  (k)(3).  (k)(4).  (k)(5).  (k)(6). 
and  {k)(7). 

(4)  Records  are  only  exempt  from 
pertinent  provisions  of  5  U.S.C.  552a  to 
the  extent  such  provisions  have  been 
identified  and  an  exemption  claimed  for 
the  original  record  and  the  purposes 
underlying  the  exemption  for  the 
original  record  still  pertain  to  the  record 
which  is  now  contained  in  this  system 
of  records.  In  general,  the  exemptions 
were  claimed  in  order  to  protect 
properly  classified  information  relating 
to  national  defense  and  foreign  policy, 
to  avoid  interference  during  the  conduct 
of  criminal,  civil,  or  administrative 
actions  or  investigations,  to  ensure 
protective  services  provided  the 
President  and  others  are  not 
compromised,  to  protect  the  identity  of 
confidential  sources  incident  to  Federal 
employment,  military  service,  contract, 
and  security  clearance  determinations, 
and  to  preserve  the  confidentiality  and 
integrity  of  Federal  evaluation  materials. 
The  exemption  rule  for  the  original 
reccHtls  will  identify  the  specific  reasons 
why  the  records  are  exempt  from 
specific  provisions  of  5  U.S.C.  552a. 

Dated:  April  2.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Ofpcer.DepoTtment  of  Defense. 
IFR  Doc.  02-8474  Filed  4-10-02;  8:45  am) 
MUMQ  CODE  S001-0S-P 


DEPARTMENT  OF  DEFENSE 
DapartiMnt  of  th*  Anny 

32CFRPart505 

[Aniiy  ftogulation  340-21] 
Privacy  Act;  liiiptoiiMntatlon 

agency:  Department  of  the  Army,  DoD. 
action:  Final  rule. 


SUMMARY:  The  Department  of  the  Army 
is  adding  an  exemption  rule  for  the 
Inspector  General  Records  for  law 
enforcement  purposes. 
EFFECTIVE  DATE:  March  12,  2002. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  previously  published 
on  January  11,  2002,  at  67  FR  1421.  No 
comments  were  received;  therefore,  the 
rule  is  being  adopted  as  final. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
are  not  significant  rules.  The  rules  do 
not  (1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
conununities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  Agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C  Chapter  6) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
Department  of  Defense. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C  Chapter  35) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
impose  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a. 
known  as  the  Privacy  Act  of  1974. 

Sectiim  202,  Public  Law  104-4, 
"Unfunded  Mandates  Reform  Act" 

It  has  been  determined  that  Privacy 
Act  rulemaking,  for  the  Department  of 
Defense  does  not  involve  a  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local  and  tribal 


governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132.  "Federalism" 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  federalism  implications. 
The  rules  do  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  National  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
varioiis  levels  of  government. 

List  of  Snlqects  in  32  CFR  Part  505 

Privacy. 

PART  506— THE  ARMY  PRIVACY 
PROGRAM 

Accordingly,  32  CFR  part  505  is 
amended  as  follows:  

1.  The  authority  citation  for  32  CFR 
part  505  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat.  1896  (5 
U.S.C.  552a). 

2.  Section  505.5  is  amended  by 
revising  paragraphs  (e){l)(i)  through  (iv) 
and  removing  and  reserving  paragraphs 
(e)(2)  to  read  as  follows: 

§505.5    Exemptions. 

***** 

(e)*  •  * 

(D*  *  * 

(i)  System  name:  Inspector  General 

Records. 

(ii)  Exemptions:  (A)  Investigatory 
material  compiled  ifor  law  enforcement 
purposes  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2).  However,  if  an 
individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise 
be  entitled  by  Federal  law  or  for  which 
he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
information,  the  individual  will  be 
provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

(B)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eUgibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5). 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

(C)  Therefore,  portions  of  the  system 
of  records  may  be  exempt  piusuant  to  5 
U.S.C.  552a(c)(3).  (d),  (e)(1).  (e)(4)(G), 
(e)(4)(H).  and  (e)(4)(I).  and  (f). 
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(ui)  Authority:  5  U.S.C.  552a(k)(2)  and 

(k)t5). 

(iv)  Reason:  (A)  From  subsection 
(c)(3)  because  the  release  of  the 
disclosure  accounting,  for  disclosures 
pursuant  to  the  routine  uses  published 
for  this  system,  would  permit  the 
subject  of  a  criminal  investigation  or 
matter  under  investigation  to  obtain 
valuable  information  concerning  the 
nature  of  that  investigation  which  will 
present  a  serious  impediment  to  law. 
enforcement. 

(B)  From  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  would  inform  the  subject  of  a 
criminal  investigation  of  the  existence 
of  that  investigation,  provide  the  subject 
of  the  investigation  with  information 
that  might  enable  him  to  avoid  detection 
or  apprehension,  and  would  present  a 
serious  impediment  to  law  enforcement. 

(C)  From  subsection  (e)(1)  because  in 
the  course  of  criminal  investigations 
information  is  often  obtained 
concerning  the  violations  of  laws  or 
civil  obligations  of  others  not  relating  to 
an  active  case  or  matter.  In  the  interests 
of  effective  law  enforceinent,  it  is 
tiecessary  that  this  valuable  information 
is  retained  since  it  can  aid  in 
establishing  patterns  of  activity  and 
provide  valuable  leads  for  other 
agencies  and  future  cases  that  may  be 
brought. 

(D)  From  subsections  (e)(4)(G)  and 
(e)(4)(H)  because  this  system  of  records 
is  exempt  fi'om  individual  access 
pursuant  to  subsection  (k){2)  of  the 

Gvacy  Act  of  1974. 
E)  From  subsection  (e)(4)(I)  because 
the  identity  of  specific  sources  must 
be  withheld  in  order  to  protect  the 
confidentiality  of  the  sources  of 
criminal  and  other  law  enforcement 
information.  This  exemption  is  further 
necessary  to  protect  the  privacy  and 
physical  safety  of  witnesses  and 
informants. 

(F)  From  subsection  (f)  because  this 
system  of  records  has  been  exempted 
from  the  access  provisions  of  subsection 

id). 

(G)  Consistent  with  the  legislative 
piupose  of  the  Privacy  Act  of  1974,  the 
Department  of  the  Army  will  grant 
access  to  nonexempt  material  in  the 
records  being  maintained.  Disclosiue 
will  be  governed  by  the  Department  of 
the  Army's  Privacy  Regulation,  but  will 
be  limited  to  the  extent  that  the  identity 
of  confidential  sources  will  not  be 
compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  violation  will  not  be  alerted  to 
the  investigation;  the  physical  safety  of 
witnesses,  informants  and  law 
enforcement  persoimel  will  not  be 
endangered,  die  privacy  of  third  parties 


will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  this  nature  will 
be  deleted  from  the  requested 
docviments  and  the  balance  made 
available.  The  controlling  principle 
behind  this  limited  access  is  to  allow 
disclosures  except  those  indicated  in 
this  paragraph.  The  decisions  to  release 
information  fix)m  these  systems  will  be 
made  on  a  case-by-case  basis. 

(2)  [Reserved] 
***** 

Dated:  April  2j  2002. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-8476  Filed  4-10-02;  8:45  am] 
BILLING  CODE  S001-08-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

32  CFR  Part  806b 

[Air  Force  Instruction  37-132] 

Privacy  Act;  Implementation 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Final  rule. 

summary:  The  Department  of  the  Air 
Force  is  adding  a  (j)(2)  exemption  to  an 
existing  exemption  rule  for  the  Privacy 
Act  system  of  records  notice  F090  AF IG 
B,  Inspector  General  Records.  The  (j)(2) 
exemption  will  increase  the  value  of  the 
system  of  records  for  law  enforcement 
purposes. 

EFFECTIVE  DATE:  March  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  previously  published 
on  January  11,  2002,  at  67  FR  1423.  No 
comments  were  received;  therefore,  the 
rule  is  being  adopted  as  final. 

Executive  Order  12866,  "Regulatory 
Planning  ahd  Review" 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
are  not  significant  rules.  The  rules  do 
not  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  Ae 
environment;  pubbc  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  Agency;  (3)  Materially  alter  the 


budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
there^;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  Chapter  6) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  significant  economic  impact 
;  on  a  substantial  number  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
Department  of  Defense. 

Public  Law  96-511,  "Paperwork 
Reduction  Act '  (44  U.S.C.  Chapter  35) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
impose  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a. 
known  as  the  Privacy  Act  of  1974. 

Section  202,  Public  Law  104-4, 
"Unfunded  Mandates  Reform  Act" 

It  has  been  determined  that  F*rivacy 
Act  rulemaking  for  the  Depjirtment  of 
Defense  does  not  involve  a  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132,  "Federalism" 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  federalism  implications. 
The  rules  do  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  National  Government  and 
the  States,  or  on  the  distribution  of 
power  tmd  responsibilities  among  the 
various  levels  of  government. 

List  of  Subjects  in  32  CFR  Part  806b 

Privacy. 

PART  806b-AIR  FORCE  PRIVACY 
ACT  PROGRAM 

1.  The  authority  citation  for  32  CFR 
part  806b  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat.  1896  (5 
U.S.C.  552a). 

2.  Appendix  C  to  Part  806b  is 
amended  by  adding  paragraph  a.(6)  and 
removing  and  reserving  b.(12)  to  read  as 
follows: 
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Appendix  C  to  Part  806b— General  and 
Specific  Exemptions.  *  *  * 

a.  *  •   * 

(6)  System  identifier  and  name:  F090  AF IG 
B.  Inspector  General  Records. 

(i)  Exemption:  (A)  Parts  of  tills  system  of 
records  may  be  exempt  pursuant  to  5  U.S.C. 
552a(j)(2)  if  the  information  Is  compiled  and 
maintained  by  a  component  of  the  agency 
which  performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

(B)  Any  portion  of  this  system  of  records 
which  falls  within  the  provisions  of  5  U.S.C. 
552a())(2)  may  be  exempt  firom  the  following 
subsections  of  5  U.S.C.  552a(c)(3).  (c)(4).  (d). 
(e)(1).  (e)(2).  (e)(3).  (e)(4)(G).  (H).  and  (I). 
(e)(5).  (e)(8).  (f).  and  (g). 

(ii)  Authority:  5  U.S.C.  552a(j)(2). 

(iii)  Reasons:  (A)  From  subsection  (c)(3) 
because  the  release  of  accounting  of 
disclosure  would  Inform  a  subject  that  he  or 
she  is  under  investigation.  This  information 
would  provide  considerable  advantage  to  the 
subject  in  providing  him  or  her  with 
knowledge  concerning  the  nature  of  the 
investigation  and  the  coordinated 
investigative  efforts  and  techniques 
employed  by  the  cooperating  agencies.  This 
would  greatly  impede  the  Air  Force  IG's 
criminal  law  enforcement. 

(B)  From  subsection  (c)(4)  and  (d),  because 
notincation  would  alert  a  subject  to  the  fact 
that  an  open  investigation  on  that  individual 
is  taking  place,  and  might  weaken  the  on- 
going investigation,  reveal  investigative 
techniques,  and  place  confidential 
informants  in  jeopardy. 

(C)  From  subsection  (e)(1)  because  the 
nature  of  the  criminal  and/or  civil 
investigative  function  creates  unique 
problems  in-prescribing  a  specific  parameter 
in  a  particular  case  with  respect  to  what 
information  is  relevant  or  necessary.  Also, 
information  may  be  received  which  may 
relate  to  a  case  under  the  investigative 
jurisdiction  of  another  agency.  The 
maintenance  of  this  information  may  be 
necessary  to  provide  leads  for  appropriate 
law  enforcement  purposes  and  to  establish 
patterns  of  activity  which  may  relate  fo  the 
jurisdiction  of  other  cooperating  agencies. 

(D)  From  subsection  (e)(2)  because 
collecting  information  to  the  fullest  extent 
possible  directly  from  the  subject  individual 
may  or  may  not  be  practical  in  a  criminal 
and/or  civil  investigation. 

(E)  From  subsection  (e)(3)  because 
supplying  an  individual  with  a  form 
containing  a  Privacy  Act  Statement  would 
tend  to  inhibit  cooperation  by  many 
individuals  involved  in  a  criminal  and/or 
civil  investigation.  The  effect  would  be 
somewhat  adverse  to  established 
investigative  methods  and  techniques. 

(F)  From  subsections  (e)(4)(G).  (H).  and  (I) 
because  this  system  of  records  is  exempt 
from  the  access  provisions  of  subsection  (d). 

(G)  From  subsection  (e)(5)  because  the 
requirement  that  records  be  maintained  with 
attention  to  accuracy,  relevance,  timeliness, 
and  completeness  would  unfairly  hamper  the 
investigative  process.  It  is  the  nature  of  law 
enforcement  for  investigations  to  uncover  the 
commission  of  illegal  acts  at  diverse  stages. 


It  is  frequently  impossible  to  determine 
initially  what  information  is  accurate, 
relevant,  timely,  and  least  of  all  complete. 
With  the  passage  of  time,  seemingly 
irrelevant  or  untimely  information  may 
acquire  new  significance  as  further 
investigation  brings  new  details  to  light. 
(H)  From  subsection  (e)(8)  because  the 
notice  requirements  of  this  provision  could 
present  a  serious  impediment  to  law 
enforcement  by  revealing  investigative 
techniques,  procedures,  and  existence  of 
confidential  investigations. 

(I)  From  subsection  (f)  because  the  agency's 
rules  are  inapplicable  to  those  portions  of  the 
system  that  are  exempt  and  would  place  the 
biu-den  on  the  agency  of  either  confirming  or 
denying  the  existence  of  a  record  pertaining 
to  a  requesting  individual  might  in  itself 
provide  an  answer  to  that  individual  relating 
to  an  on-going  investigation.  The  conduct  of 
a  successful  investigation  leading  to  the 
indictment  of  a  criminal  offender  precludes 
the  applicability  of  established  agency  rules 
relating  to  verification  of  record,  disclosure 
of  the  record  to  that  individual,  and  record 
amendment  procedures  for  this  record 
system. 

(I)  From  subsection  (g)  because  this  system 
of  records  should  be  exempt  to  the  extent 
that  the  civil  remedies  relate  to  provisions  of 
5  U.S.C.  552a  from  which  this  rule  exempts 
the  system. 

(iv)  Authority:  (A)  Investigative  material 
compiled  for  law  enforcement  purposes, 
other  than  material  within  the  scope  of 
subsection  5  U.S.C.  552a(j)(2).  may  be  exempt 
pursuant  to  5  U.S.C.  552a(k)(2).  However,  if 
an  individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise  be 
entitled  by  Federal  law  or  for  which  he 
would  otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  the  information,  the 
individual  will  be  provided  access  to  the 
information  exempt  to  the  extent  that 
disclosure  would  reveal  the  identify  of  a 
confidential  source. 

Note:  When  claimed,  this  exemption 
allows  limited  protection  of  investigative 
reports  maintained  in  a  system  of  records 
used  in  personnel  or  administrative  actions. 

(B)  Therefore,  portions  of  this  system  of 
r«cords  may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(2)  from  the  following  subsections  of 
5  U.S.C.  552a(c)(3),  (d),  (e)(1),  (e)(4)(G),  (H) 
and  (I),  and  (f). 

(v)  Reasons:  (A)  From  subsection  (c)(3) 
because  to  grant  access  to  the  accounting  for 
each  disclosure  as  required  by  the  Privacy 
Act,  including  the  date,  nature,  and  purpose 
of  each  disclosure  and  the  identity  of  the 
recipient,  could  alert  the  subject  to  the 
existence  of  the  investigation.  This  could 
seriously  compromise  case  preparation  by 
prematurely  revealing  its  existence  and 
nature;  compromise  or  interfere  with 
witnesses  or  make  witnesses  reluctant  to 
cooperate;  and  lead  to  suppression, 
alteration,  or  destruction  of  evidence. 

(B)  From  subsections  (d)  and  (f)  because 
providing  access  to  investigative  records  and 
the  right  to  contest  the  contents  of  those 
records  and  force  dianges  to  be  made  to  the 
information  contained  therein  would 
seriously  interfere  with  and  thwart  the 
orderly  and  unbiased  conduct  of  the 


investigation  and  impede  case  preparation. 
Providing  access  rights  normally  afforded 
under  the  Privacy  Act  would  provide  the 
subject  with  valuable  information  that  would 
allow  interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant  to 
cooperate:  lead  to  suppression,  alteration,  or 
destruction  of  evidence;  enable  individuals 
to  conceal  their  wrongdoing  or  mislead  the 
course  of  the  investigation;  and  result  in  the 
secreting  of  or  other  disposition  of  assets  that 
would  make  them  difficult  or  impossible  to 
reach  in  order  to  satisfy  any  Government 
claim  growing  out  of  the  investigation  or 
proceeding. 

(C)  From  subsection  (e)(1)  because  it  is  not 
always  possible  to  detect  the  relevance  or 
necessity  of  each  piece  of  information  in  the 
early  stages  of  an  investigation.  In  some 
cases,  it  is  only  after  the  information  is 
evaluated  in  light  of  other  evidence  that  its 
relevance  and  necessity  will  be  clear. 

(D)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is  compiled 
for  investigative  purposes  and  is  exempt  from 
the  access  provisions  of  subsections  (d)  and 

(f). 

(E)  From  subsection  (e)(4)(I)  because  to  the 
extent  that  this  provision  is  construed  to 
require  more  detailed  disclosure  than  the 
broad,  generic  information  currently 
published  in  the  system  notice,  an  exemption 
bom  this  provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information  and 
to  protect  privacy  and  physical  safety  of 
witnesses  and  informants. 

(F)  Consistent  with  the  legislative  purpose 
of  the  Privacy  Apt  of  1974,  the  AF  will  grant 
access  to  nonexempt  material  in  the  records 
being  maintained.  Disclosure  will  be 
governed  by  AF's  Privacy  Regulation,  but 
will  be  limited  to  the  extent  that  the  identity 
of  confidential  sources  will  not  be 
compromised;  subjects  of  an  investigation  of 
an  actual  or  potential  criminal  or  civil 
violation  will  not  be  alerted  to  the 
investigation;  the  physical  safety  of 
witnesses,  informants  and  law  enforcement 
personnel  will  not  be  endangered,  the 
privacy  of  tliird  parties  will  not  be  violated; 
and  that  the  disclosure  would  not  otherwise 
impede  effective  law  enforcement.  Whenever 
possible,  information  of  the  above  nature  will 
be  deleted  frtim  the  requested  documents  and 
the  balance  made  available.  The  controlling 
principle  behind  this  limited  access  is  to 
allow  disclosures  except  those  indicated 
above.  The  decisions  to  release  information 
from  these  systems  will  be  made  on  a  cas»> 
by-case  basis. 

•         •         •         *         • 

b.  •  *  • 

(12)  (Removed  and  reserved] 

Dated:  April  2,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  02-8475  Filed  4-10-02;  8:45  am) 
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PRTMENT  OF  TRANSPORTATION 
Guard 


33  CFR  Part  100 

[CGDOS-01-0701 

RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Western  Brancii,  Ellzat)etti 
River,  Portsmoutti,  VA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  adopting 
permanent  special  local  regulations  for 
marine  events  held  on  the  waters  of  the 
Western  Branch  of  the  Elizatteth  River, 
Portsmouth,  Virginia.  This  action  is 
tiecessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  events. 
Tliis  action  is  intended  to  restrict  vessel 
traffic  in  portions  of  the  Western  Branch 
of  the  Elizabeth  lU ver  during  the  events. 
DATES:  This  rule  is  effective  May  13, 
2002. 

ADDRESSES:  Comments  and  materials 
received  from  the  public  as  well  as 
doctunents  indicated  in  tliis  preamble  as 
being  available  in  the  docltet,  are  part  of 
docket  CGD05-O1-O70  and  are  available 
for  inspection  or  copying  at  Commander 
(Aoax),  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.L. 
Phillips,  Project  Manager,  Auxiliary  and 
Recreational  Boating  Safety  Section,  at 
(757) 398-6204. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

I    On  January  9,  2002,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Special  Local  Regulations  for 
Marine  Events;  Western  Branch, 
Elizabeth  River,  Portsmouth,  Virginia,  in 
the  Federal  Register  (67  ¥K  1177).  We 
received  no  letters  commenting  on  the 
proposed  rule.  No  public  hearing  was 
requested  and  none  was  held. 

Rackgroand  and  Purpose 

The  City  of  Portsmouth,  Ports  Events, 
[nc,  and  other  event  organizers  sponsor 
marine  events  throughout  the  year  on 
the  waters  of  the  Western  Branch  of  the 
Elizabeth  River.  These  marine  events  are 
held  adjacent  to  the  Portsmouth  City 
Park.  A  fleeLof  spectator  vessels 
traditionally  gathers  near  the  event  site 
to  view  the  marine  events.  To  provide 
for  the  safety  of  event  participants, 
spectators  and  transiting  vessels,  the 


Coast  Gueud  will  temporarily  restrict  the 
movement  of  all  vessels  operating  in  the 
event  area  diuing  the  marine  events. 

Discussion  of  Comments  and  Changes 

No  comments  were  received.  Changes 
were  made  to  the  proposed  regulatory 
text,  however,  to  correctly  identify  the 
intended  effective  period.  We  noticed 
after  publication  of  the  NPRM  that  the 
effective  dates,  as  written,  may  not 
necessarily  fall  on  consecutive  days  in 
certain  months.  Since  the  marine  events 
associated  with  these  special  local 
regulations  are  always  held  on 
consecutive  days,  we  are  changing  the 
effective  dates  to  reflect  consecutive 
days.  These  changes  do  not  extend  the 
period  of  time  that  the  regulations  will 
be  in  effect. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  ra  11040;  February  26,  1979). 

Although  this  regulation  prevents 
traffic  from  transiting  a  portion  of  the 
Western  Branch  of  the  Elizabeth  River 
during  the  events,  the  effect  of  this 
regulation  will  not  be  significant  due  to 
the  limited  diuation  that  the  regulated 
area  will  be  in  effect  and  the  extensive 
advance  notifications  that  will  be  made 
to  the  maritime  commiuiity  via  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly.  Additionally, 
the  regulated  area  has  been  narrowly 
tailored  to  impose  the  least  impact  on 
general  navigation  yet  provide  the  level 
of  safety  deemed  necessary. 

Small  Entities 

Under  the  RegiUatory  Flexibility  Act 
(5  U.S.C.  601-612.),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


This  rule  will  affect  the  owners  or 
operators  of  vessels,  some  of  which  may 
be  small  entities,  intending  to  transit  or 
anchor  in  the  effected  portions  of  the 
Western  Branch  of  the  Elizabeth  River 
diuing  the  events. 

Although  this  regulation  prevents 
traffic  from  transiting  a  portion  of  the 
Western  Branch  of  the  Elizabeth  River 
diuing  the  events,  the  effect  of  this 
regulation  will  not  be  significant 
because  of  the  limited  duration  that  the 
regulated  area  will  be  in  effect  and  the 
ejctensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  marine  • 
information  broadca.sts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
imderstanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  No 
assistance  was  requested  by  any  small 
business,  organization,  or  governmental 
jurisdiction. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,. call  1- 
888-REG-FAIR  (1-688-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  law  or  local  governments 
and  would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfimded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
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particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditvu*.  we  do  discuss  the  effects  of 
this  rule  elsewhere-in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Inflian  Tribal  Governments 

This  nUe  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
and  direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regtdations  That 
Significantiy  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  prepared  an  "Environmental 
Assessment"  in  accordance  with 


Commandant  Instruction  M16475.1D, 
and  determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment.  The 
"Environmental  Assessment"  and 
"Finding  of  No  Significant  Impact"  is 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  100  as  follows: 

PART  100-SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236: 49 
CFR  1.46;  33  CFR  100.35. 

2.  §  100.525  is  added  to  read  as 
follows: 

§100.525    Western  Branch,  Elizabetti  River, 
Portsmoutti,  Virginia. 

(a)  Definitions: 

(1)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Hampton  Roads. 

(2)  Official  Patrol.  The  Official  Pati-ol 
is  any  vessel  assigned  or  approved  by 
Commander,  Coast  Guard  Group 
Hampton  Roads  with  a  commissioned, 
warrant,  or  petty  officer  on  board  and 
displaying  a  Coast  Gi'ard  ensign. 

(3)  Regulated  Area.  The  regulated  area 
includes  all  waters  of  the  Western 
Branch,  Elizabeth  River  bounded  by  a 
line  connecting  the  following  points: 
Latitude  Longitude 
se'-SCia'  North  076"'23'10'  West,  to 
Se-SCia'  North  076°21'42'  West,  to 
36''50'12"  North  076°21'42'  West,  to 
36°50'12'  North  076°23'10"  West,  to 
36°50'18'  North  076°23'10'  West 

All  coordinates  reference  Datum  NAD 
1983. 
(b)  Special  Local  Regulations: 

(1)  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  this 
area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Official  Patrol, 
including  any  commissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign:  and 

(u)  Proceed  as  directed  by  any  Official 
Patrol,  including  any  commissioned, 


warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(c)  Effective  Dates.  This  section  is 
effective  aimually  from  6  a.m.  to  6  p.m. 
on  the  fourth  Friday  and  following 
Saturday  in  March,  the  fourth  Friday 
and  following  Satinday  in  April,  the 
second  Friday  and  following  Saturday 
in  May,  and  the  second  Saturday  and 
following  Sunday  in  October. 

Dated:  March  27,  2002. 
Thad  W.  Allen. 

Vice  Admiral.  Coast  Guard,  (Commander, 
Fifth  Coast  Guard  District. 
[FR  Doc.  02-8790  Filed  4-10-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD05-02-012] 

RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Lawson's  Creek  and  Trent 
River,  New  Bern,  NC 

AGENCY:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is  adopting 
temporary  special  local  regulations 
during  the  Lawson's  Creek  Hydroplane 
Race,  a  marine  event  to  be  held  on  the 
waters  of  Lawson's  Creek  and  the  Trent 
River,  near  New  Bern,  North  Carolina. 
These  special  local  regulations  are 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
This  action  is  intended  to  restrict  vessel 
traffic  in  portions  of  Lawson's  Creek  and 
the  Trent  River  during  the  event. 
DATES:  This  rule  is  effective  from  7  a.m. 
EDT  on  May  17,  2002  until  5  p.m.  EDT 
on  May  19,  2002. 

ADDRESSES:  Docmnents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CGD05-02- 
012  and  are  available  for  inspection  or 
copying  at  Commander  (Aoax),  Fifth 
Coast  Guard  District,  431  Cravirford 
Street,  Portsmouth,  Virginia  23704- 
5004,  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 
Phillips,  Project  Manager,  Auxiliary  and 
Recreational  Boating  Safety  Section,  at 
(757) 398-6204. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
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regulation.  In  keeping  with  5  U.S.C. 
553(b)(B),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
NPRM.  The  event  will  begin  on  Friday, 
May  17,  2002.  There  is  not  sufficient 
time  to  publish  a  NPRM,  allow  for  an 
appropriate  comment  period,  and 
publish  a  final  rule  prior  to  the  event. 
Because  of  the  danger  posed  by  high 
speed  racing  boats  competing  within  a 
confined  area,  special  local  regulations 
are  necessary  to  provide  for  the  safety  of 
event  participants,  spectator  craft  and 
other  vessels  transiting  the  event  area. 
For  the  safety  concerns  noted,  it  is  in 
the  public  interest  to  have  these 
regulations  in  effect  during  the  event.  In 
addition,  advance  notifications  will  be 
made  via  the  Local  Notice  to  Mariners, 
marine  information  broadcasts,  and  area 
newspapers. 

Background  and  Purpose 

On  May  17,  2002,  the  North  South 
Racing  Association  will  sponsor  the 
Lawson's  Creek  Hydroplane  Race  near 
New  Bern,  North  Carolina.  The  event 
will  consist  of  50  to  75  outboard 
hydroplanes  and  runabouts  racing  in 
heats  at  high  speed  along  a  1-mile  oval 
course  on  the  waters  of  Lawson's  Creek 
and  the  Trent  River.  A  fleet  of  spectator 
vessels  is  anticipated.  Due  to  the  need 
for  vessel  control  during  the  event, 
vessel  traffic  will  be  temporarily 
restricted  to  provide  for  the  safety  of 
spectators,  participants  and  transiting 
vessels. 

Discussion  of  Rule 

The  Coast  Guard  is  establishing 
temporary  special  local  regulations  on 
specified  waters  of  Lawson's  Creek  and 
the  Trent  River.  The  temporary  special 
local  regulations  will  be  in  effect  from 
9  a.m.  to  5  p.m.  EDT  on  May  17.  May 
18,  and  May  19,  2002,  and  will  restrict 
general  navigation  in  the  regulated  area 
dming  the  event.  Except  for  participants 
and  vessels  authorized  by  the  Coast 
Guard  Patrol  Commander,  no  person  or 
vessel  may  enter  or  remain  in  the 
regulated  area.  The  Patrol  Commander 
will  allow  vessel  traffic  to  transit  the 
regulated  area  between  heats. 

Regulatory  Evaluation 


This  nUe  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  xmder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 


Although  this  regulation  restricts 
traffic  transiting  Lawson's  Creek  and  the 
Trent  River  diuing  the  event,  the  effect 
of  this  regulation  will  not  be  significant 
due  to  the  limited  duration  of  the 
regulation  and  the  extensive  advance 
notifications  that  will  be  made  to  the 
maritime  community  via  the  Local 
Notice  to  Mariners,  marine  information 
broadcasts,  and  area  newspapers,  so 
mariners  can  adjust  their  plans 
accordingly.  In  addition,  the  Patrol 
Commander  will  allow  vessel  traffic  to 
transit  the  regulated  area  between  heats. 

^  Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  wall  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smcill  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  this  section 
of  Lawson's  Creek  and  the  Trent  River 
during  the  event. 

Although  this  regulation  prevents 
traffic  from  transiting  Lawson's  Creek 
and  the  Trent  River  during  the  event, 
the  effect  of  this  regulation  will  not  be 
significant  because  of  its  limited 
duration,  and  the  extensive  advcuice 
notifications  that  will  be  made  to  the 
maritime  community  via  the  Local 
Notice  to  Mariners,  marine  information 
broadcasts,  and  area  newspapers,  so 
mariners  can  adjust  their  plans 
accordingly.  In  addition,  die  Patrol 
Commander  will  allow  vessel  traffic  to 
transit  the  regulated  area  between  heats. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  temporary'  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultiu« 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 


Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism    ' 

A  rule  has  implications  for  federahsm 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  law  or  local  governments 
and  would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  nde  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditine  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  orhy  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  ft-om  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
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with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
and  direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Governments  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effiscts 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  /5fect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regvdatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Adiniinistrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
under  figive  2-1,  paragraphs  (34)(h)  and 
(35)(a)  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  bom  further  environmental 
documentation.  Special  local 
regulations  issued  in  conjunction  with  a 
regatta  or  marine  parade  permit  for  an 
event  not  located  in.  proximate  to.  or 
above  an  area  designated  as 
environmentally  sensitive  by  an 
enviroiunental  agency  of  the  Federal, 
state,  or  local  government,  are 
specifically  excluded  from  further 
analysis  and  docvunentation  under  those 
sections.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADOBESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  lOO-SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236;  49 
CFR  1.46;  33  CFR  100.35. 

2.  Add  a  temporary  section, 

§  100.35T-O5-012  to  read  as  follows: 


§100.357-06-012.    Lmraon's  CiMk  and 
Tront  River,  New  Bem,  NC. 

(a)  Definitions: 

(1)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Fort  Macon. 

(2)  Official  Patrol.  The  Official  Patrol 
is  any  vessel  assigned  or  approved  by 
Conunander,  Coast  Guard  Group  Fort 
Macon  with  a  conunissioned,  warrant, 
or  petty  officer  on  board  and  displaying 
a  Coast  Guard  ensign. 

(3)  Participant.  Includes  all  vessels 
participating  in  the  Lawson's  Creek 
Hydroplane  Race  under  the  auspices  of 
the  Marine  Event  Permit  issued  to  the 
event  sponsor  and  approved  by 
Commander.  Coast  Guard  Group  Fort 
Macon. 

(4)  Regulated  Area.  Includes  all 
waters  of  Lawson's  Creek  and  the  Trent 
River,  shoreline  to  shoreline,  bounded 
to  the  east  by  the  Route  17-B  bridge  and 
boimded  to  the  southwest  by  the  Route 
70  bridge. 

(b)  Special  Local  Regulations: 

(1)  Except  for  event  participants  and 
persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
regulated  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  official  patrol. 

(ii)  Proceed  as  directed  by  any  official 
patrol. 

(iii)  Unless  otherwise  directed  by  the 
official  patrol,  operate  at  a  minimum 
wake  speed  not  to  exceed  six  (6)  knots. 

(c)  Effective  Dates:  This  section  is  in 
effect  fi-om  7  a.m.  to  5  p.m.  EDT  on  May 
17.  May  18.  and  May  19,  2002. 

Dated:  April  2,  2002. 
Thad  W.  Allen, 

Vice  Admiral,  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
[PR  Doc.  02-8788  Filed  4-10-02;  8:45  am) 
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action:  Direct  final  rule. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY-123;  KY-12»-1;  KY 137-20021 8(a); 
FnL-7109-71 

Approval  and  Promulgation  of 
ImplwnanUHIon  Plana:  Kantucky: 
NHrogan  OxMaa  Budgal  and 
Alkmanca  Trading  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUyMARY:  EPA  is  approving  the  State 
Implementation  Plan  (SIP)  revision  that 
was  submitted  by  the  Conunonwealth  of 
Kentucky  (Kentucky)  on  January  31, 
2002.  This  revision  responds  to  EPA's 
regulation  entitled,  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone," 
otherwise  known  as  the  "NOx  SIP  Call." 
This  revision  establishes  and  requires 
nitrogen  oxides  (NOx)  reduction 
requirements  and  an  allowance  trading 
program  for  large  electric  generating  and 
industrial  units,  beginning  in  2004.  It 
also  establishes  and  requires  NOx 
reduction  requirements  for  cement  kilns 
beginning  in  2004.  The  revision 
includes  a  budget  demonstration  and 
initial  soxut»  allocations  that  clearly 
demonstrate  that  Kentucky  will  achieve 
the  required  NOx  emission  reductions 
in  accordance  with  the  timelines  set 
forth  in  EPA's  NOx  SIP  Call.  The 
intended  effect  of  this  SIP  revision  is  to 
reduce  emissions  of  NOx  in  order  to 
help  attain  the  national  ambient  air 
quality  standard  for  ozone.  EPA  is 
approving  Kentucky's  NOx  Reduction 
and  TradLig  Program  because  it  meets 
the  requirements  of  the  Phase  I  NOx  SIP 
Call  that  will  significantly  reduce  ozone 
transport  in  the  eastern  United  States. 
As  of  May  31,  2004,  Kentucky's  plan 
will  also  provide  reductions  at  units 
currently  required  to  make  reductions 
imder  the  EPA's  Clean  Air  Act  (CAA) 
Section  126  rulemaking.  EPA  is 
approving  this  plan  as  a  SIP  revision 
hilfilling  the  NOx  SIP  Call  "Phase  I" 
requirements.  On  December  26,  2000, 
EPA  determined  that  Commonwealth  of 
Kentucky  had  failed  to  submit  a  SIP  in 
response  to  the  NOx  SIP  Call,  thus 
starting  a  18  month  clock  for  the 
mandatory  imposition  of  sanctions  and 
the  obligation  for  EPA  to  promulgate  a 
Federal  Implementation  Plan  (FIP) 
within  24  months.  On  January  31,  2002, 
Kentucky  submitted  a  NOx  SIP  and  EPA 
found  that  SIP  submission  complete  on 
March  6,  2002,  stopping  the  sanctions 
clock.  Through  this  Federal  Register 
Notice,  both  the  sanctions  clock  and 
EPA's  FIP  obligation  are  terminated. 

EPA  is  also  approving  several 
revisions  to  existing  regulation  401  KAR 
51:001  (Definitions  for  401  KAR  Chapter 
51)  that  do  not  to  address  NOx  SIP  Call 
requirements,  but  fulfill  other  Kentucky 
statutory  requirements. 
DATES:  This  direct  final  rule  is  effective 
June  10,  2002  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  May  13,  2002.  U  adverse  comment  is 
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received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Sean  Lakeman;  Regulatory 
Development  Section;  Air  Planning 
Branch;  Air,  Pesticides  and  Toxics 
Management  Division;  U.S. 
Enviroiunental  Protection  Agency 
Region  4;  61  Forsyth  Street,  SW; 
Atlanta,  Georgia  30303-8960.  Copies  of 
Kentucky's  submittals  and  other 
information  relevant  to  this  action  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
addresses:  Environmental  Protection 
Agency,  Region  4,  Air  Planning  Branch, 
61  Forsyth  Street.  SW,  Atlanta,  Georgia 
30303-8960. 

Commonwealth  of  Kentucky,  Division 
for  Air  Quality,  803  Schenkel  Lane, 
Frankfort,  Kentucky,  40601-1403. 

The  interested  persons  wanting  to 
examine  these  dociunents  should  make 
an  appointment  at  least  24  hours  before 
the  visiting  day  and  reference  files  KY- 
123,  KY-123-1  and  KY-137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Lakeman;  Regulatory  Development 
Section;  Air  Planning  Branch;  Air, 
Pesticides  and  Toxics  Management 
Division;  U.S.  Environmental  Protection 
Agency  Region  4;  61  Forsyth  Street,  SW; 
Atlanta,  Georgia  30303-8960.  Mr. 
Lakeman  can  also  be  reached  by  phone 
at  (404)  562-9043  or  by  electronic  mail 
at  lakeman.sean@epa.gov. 
SUPPLEMENTARY  INFORMATION:  On 
February  20,  2001,  Kentucky's  Natural 
Resources  and  Environmental 
Protection  Cabinet  (Cabinet)  submitted 
draft  regulations  in  response  to  the 
federal  NOx  SIP  Call  to  EPA  for  pre- 
adoption  review,  and  requested  parallel 
processing  to  the  development  and 
adoption  of  these  regiUations  by 
Kentucky,  since  the  rules  were  not 
adopted  or  state-effective  at  the  time  of 
submittal.  On  October  10,  2001,  the 
Cabinet  supplemented  the  February  20, 
2001  submittal  with  a  draft  budget 
demonstration  and  initial  sourde 
allocation  for  pre-adoption  review. 
Parallel  processing  of  this 
dociunentation  to  support  Kentucky's 
NOx  SIP  Call  regulations  was  also 
requested,  as  it  was  not  adopted  by  the 
Cabinet  at  the  time  of  submittal.  The 
supplemental  submittal  also  contained 
copies  of  Kentucky's  final  NOx  SIP  Call 
regulations,  including  evidence  that 
these  regulations  were  adopted  by 
Kentucky  and  became  effective  on 
August  15,  2001.  However,  the 
regulations  were  not  formally  submitted 
for  approval  into  the  Kentucky  SIP.  On 
January  31,  2002,  Kentucky  submitted 


final  revisions  to  its  SIP  to  meet  the 
requirements  of  the  Phase  I  NOx  SIP 
Call.  The  revisions  comply  with  the 
requirements  of  the  Phase  I  NOx  SIP 
Call.  Included  in  the  dociunent  are 
revisions  to  401  KAR  51:001 
"Definitions  for  401  KAR  Chapter  51". 
401  KAR  51:160  "NOx  Requirements  for 
Large  Utility  and  Industrial  Boilers", 
401  KAR  51:170  "NOx  Requirements  for 
Cement  Kilns".  401  KAR  51:180  NOx 
Credits  for  Early  Reduction  and 
Emergency",  401  KAR  51:190  Banking 
and  Trading  NOx  Allowances",  and  401 
KAR  51:195  NOx  opt-in  Provisions". 
EPA  has  deemed  the  submittal  is 
administratively  and  technically 
complete,  and  a  letter  of  completeness 
was  sent  to  the  Commonwealth  of 
Kentucky  Natiual  Resoiuces  and 
Environmental  Protection  Cabinet  on 
March  6,  2002.  The  information  in  this 
notice  is  tnganized  as  follows: 

I.  EPA's  Action 

A.  What  actions  are  being  approved  today? 

B.  Why  is  EPA  approving  these  actions? 

C.  What  are  the  NOx  SIP  Call  general 
requirements? 

D.  What  is  EPA's  NOx  budget  and 
allowance  trading  program? 

E.  What  guidance  did  EPA  use  to  evaluate 
Kentucky's  submittal? 

F.  What  is  the  result  of  EPA's  evaluation 
of  Kentucky's  program? 

II.  Kentucky's  Control  of  NOx  Emissions 

A.  When  did  Kentucky  submit  the  SIP 
revision  to  EPA  in  response  to  the  NOx 
SIP  Call? 

B.  What  is  the  Kentucky  NOx  Budget 
Trading  Program? 

C.  What  is  the  Compliance  Supplement 
Pool? 

D.  What  is  the  New  Source  Set-Aside 
program? 

E.  Today's  Rulemaking  and  Section  126 
Rulemaking 

in.  What  other  revisions  to  the  Kentucky  SIP 

is  EPA  approving? 
rv.  Final  Action 
V.  Administrative  Requirements 

I.  EPA's  Action 

A.  What  Actions  Are  Being  Approved 
Today? 

EPA  is  approving  revisions  to 
Kentucky's  SIP  concerning  the  adoption 
of  its  NOx  Reduction  and  Trading 
Program  and  cement  kiln  rule, 
submitted  on  January  31,  2002.  EPA  is 
also  approving  several  revisions  to 
existing  regulation  401  KAR  51:001 
(Definitions  for  401  KAR  Chapter  51) 
that  do  not  to  address  NOx  SIP  Call 
requirements,  but  fulfill  other  Kentucky 
statutory  requirements. 

B.  Why  Is  EPA  Approving  These 
Actions? 

EPA  is  approving  these  actions 
because  Kentucky's  NOx  Reduction  and 
Trading  Program  and  cement  kiln 


regulations  meet  the  requirements  of  the 
Phase  I  NOx  SIP  Call.  Therefore,  EPA  is 
approving  Kentucky's  NOx  Reduction 
and  Trading  Program. 

To  address  all  NOx  SIP  Call 
requirements  Kentucky  revised  existing 
regulation  401  KAR  51:001  (Definitions 
for  401  KAR  Chapter  51)  and  added 
several  new  regulations  to  401  KAR  51. 
Under  Kentucky  statute,  any  regulation 
that  is  reopened  for  revision  must  be 
completely  updated  at  the  time  of 
reopening.  Since  401  KAR  51  also 
contains  regulations  that  address  new 
source  review  requirements  for 
attainment  and  nonattainment  areas,  an 
update  of  401  KAR  51:001  required 
revision  of  several  definitions  associated 
with  these  regulatory  programs.  Several 
other  revisions  were  made  to  improve 
the  overall  clarity  and  readability  of  this 
regulation. 

C.  What  Are  the  NOx  SIP  Call  General 
Requirements? 

The  NOx  SIP  Call  requires  22  States 
and  the  District  of  Columbia  to  meet 
statewide  NOx  emission  budgets  dining 
the  five  month  period  from  May  1  to 
September  30,  called  the  ozone  season 
(or  contrcJ  period),  in  order  to  reduce 
the  amovmt  of  ground  level  ozone  that 
is  transported  across  the  eastern  United 
States.  The  D.C.  Circuit  decision  on 
March  3,  2000,  concerning  the  NOx  SIP 
Call  [Michigan  v.  EPA,  213  F.3d  663 
(D.C.  Cir.  2000))  reduced  the  number  of 
States  fi-om  22  to  19  and  defined  the 
ozone  season  in  2004  as  May  31  through 
September  30. 

EPA  identified  NOx  emission 
reductions  by  source  category  that  could 
be  achieved  by  using  cost-effective 
controls.  The  source  categories  included 
were  electric  generating  units  (EGUs) 
and  non-electric  generating  units  (non- 
EGUs),  internal  combustion  engines, 
and  cement  kilns.  EPA  determined 
statewide  NOx  emission  budgets  based 
on  the  implementation  of  these  cost 
effective  controls  for  each  affected 
jiuisdiction  to  be  met  by  the  year  2007. 
Internal  combustion  engines  are  not 
addressed  by  Kentucky  in  this  response 
to  Phase  I,  but  will  be  in  Phase  II.  In  the 
NOx  SIP  Call,  EPA  suggested  that 
imposing  statewide  NOx  emissions  caps 
on  large  fossil-fuel  fired  industrial 
boilers  and  EGUs  would  provide  a 
highly  cost  effective  means  for  states  to 
meet  their  NOx  budgets.  In  fact,  the 
state-specific  budgets  were  set  assuming 
an  emission  rate  of  0.15  lbs  NOx/UunBtu 
at  EGUs,  multiplied  by  the  projected 
heat  input  (mmBtu/hr).  The  NOx  SIP 
Call  state  budgets  also  assumed  on 
average  a  30  percent  NOx  reduction 
from  cement  kilns,  and  a  60  percent 
reduction  fiom  industrial  boilers.  The 
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non-EGU  control  assumptions  were 
applied  at  iinits  where  the  heat  input 
capacities  were  greater  than  250  mmBtu 
per  hour,  or  in  cases  where  heat  input 
data  were  not  available  or  appropriate, 
at  units  with  actual  emissions  greater 
than  one  ton  per  day.  However,  the  NOx 
SIP  Call  allowed  states  the  flexibility  to 
decide  which  source  categories  to 
regulate  in  order  to  meet  fiie  statewide 
budgets. 

To  assist  the  states  in  their  efforts  to 
meet  the  SIP  Call,  the  NOx  SIP  Call  final 
rule  included  a  model  NOx  allowance 
trading  regulation,  called  "NOx  Budget 

Trading  Program  for  State    

Implementation  Plans"  {40  CFR  part  96) 
that  could  be  used  by  states  to  develop 
their  regulations.  The  NOx  SIP  Call  rule 
explained  that  if  states  developed  an 
allowance  trading  regulation  consistent 
with  the  EPA  model  rule,  they  could 
participate  in  a  regional  allowance 
trading  program  that  would  be 
administered  by  the  EPA  (63  FR  57458- 
57459,  October  27, 1998)). 

There  were  several  periods  during 
which  EPA  received  comments  on 
various  aspects  of  the  NOx  SIP  Call 
emissions  inventories.  On  March  2, 
2000  (65  FR  11222),  EPA  published 
additional  technical  amendments  to  the 
NOx  SIP  Call.  On  March  3,  2000.  the 
D.C.  CircTiit  issued  a  decision  on  the 
NOx  SIP  Call  that  largely  upheld  EPAs 
position  [Michigan  v.  EPA,  213  F.3d  663 
(D.C.  Cir.  2000)).  The  DC  Circuit  Court 
denied  j>etitioners'  requests  for 
rehearing  or  rehearing  en  banc  on  July 
22,  2000.  However,  the  Circmt  Court 
remanded  four  specific  elements  to  EPA 
for  further  action:  the  definition  of 
electric  generating  imit,  the  level  of 
control  for  stationary  internal 
combustion  engines,  the  geographic 
extent  of  the  NOx  SIP  Call  for  Georgia 
and  Missoiiri.  and  the  inclusion  of 
Wisconsin.  On  March  5.  2001,  the  U.S. 
Supreme  Court  declined  to  hear  an 
appeal  by  various  utilities,  industry 
groups,  and  a  number  of  upwind  states 
from  the  D.C.  Circuit's  ruling  on  EPA's 
NOx  SIP  Call  rule. 

EPA  published  a  proposal  that 
addresses  the  remanded  portion  of  the 
NOx  SIP  Call  on  February  22,  2002  (67 
FR  8395).  Any  additional  emissions 
reductions  required  as  a  result  of  a  final 
rulemaking  on  that  proposal  will  be 
reflected  in  the  second  phase  portion 
(Phase  n)  of  the  Commonwealth's 
emission  budget.  On  April  11,  2000,  in 
response  to  the  Court's  decision,  EPA 
notified  Kentucky  of  the  maximum 
amount  of  NOx  emissions  allowed  for 
the  Commonwealth  during  the  ozone 
season.  This  budget  adjusted  Kentucky's 
NOx  emission  budget  to  reflect  the 
Court's  decision  regarding  internal 


combustion  engines  and  cogeneration 
facilities.  Although  the  Court  did  not 
order  EPA  to  modify  Kentucky's  budget, 
EPA  believes  these  adjustments  are 
consistent  with  the  Court's  decision. 

D.  What  Is  EPA's  NOx  Budget  and 
Allowance  Trading  Program? 

EPA's  model  NOx  budget  and 
allowance  trading  rule.  40  CFR  part  96. 
sets  forth  a  NOx  emissions  trading 
program  for  large  EGUs  and  non-EGUs. 
A  state  can  voluntarily  choose  to  adopt 
EPA's  model  rule  in  order  to  allow 
sources  within  its  borders  to  participate 
in  regional  allowance  trading.  The  NOx 
SIP  Call  (63  FR  57514-57538.  October 
27, 1998)  and  40  CFR  part  96  contain  a 
full  description  of  EPA's  model  NOx 
budget  trading  program. 

Emissions  trading,  in  general,  uses 
market  forces  to  reduce  the  overall  cost 
of  compliance  for  pollution  sources, 
such  as  power  plants,  while  maintaining 
emission  reductions  and  environmental 
benefits.  One  type  of  market-based 
program  is  an  emissions  budget  and 
allowance  trading  program,  conunonly 
referred  to  as  a  "cap  and  trade" 

program. 

In  a  cap  and  trade  program,  the  state 
(or  EPA)  sets  a  regulatory  limit,  or 
emissions  budget,  in  mass  emissions 
(emissions  budget)  from  a  specific  group 
of  sources.  The  budget  limits  the  total 
ntunber  of  allowances  for  each  source 
covered  by  the  program  during  a 
particular  control  period.  When  the 
budget  is  set  at  a  level  lower  than  the 
current  emissions,  the  effect  is  to  reduce 
the  total  amoimt  of  emissions  during  the 
control  period.  After  setting  the  budget, 
the  state  (or  EPA)  then  assigns,  or 
allocates,  allowances  to  the 
participating  entities  up  to  the  level  of 
the  budget.  Each  allowance  authorizes 
the  emission  of  a  quantity  of  pollutant, 
e.g.,  one  ton  of  airborne  NOx. 

At  the  end  of  the  control  period,  each 
source  must  demonstrate  that  its  actual 
emissions  during  the  control  period 
were  less  than  or  equal  to  the  number 
of  available  allowances  it  holds.  Sources 
that  reduce  their  emissions  below  their 
allocated  allowance  level  may  sell  their 
extra  allowances.  Sources  that  emit 
more  than  the  amount  of  their  allocated 
allowance  level  may  buy  allowances 
fiom  the  sources  with  extra  reductions. 
In  this  way.  the  budget  is  met  in  the 
most  cost-effective  manner. 

E.  What  Guidance  Did  EPA  Use  To 
Evaluate  Kentucky's  Submittal? 

The  NOx  SIP  Call  included  a  model 
NOx  budget  trading  program  regulation 
(see  40  CFR  part  96).  EPA  used  the 
model  rule  and  40  CFR  51.121-51.122 
to  evaluate  Kentucky's  NOx  reduction 


and  trading  program  and  40  CFR  part  98 
subpart  B  (proposed  model  rule  for 
cement  Idlns)  to  evaluate  Kentucky's 
cement  kiln  rule  SIP  submittal. 

F.  What  Is  the  Result  of  EPA's 
Evaluation  of  Kentucky's  Program? 

EPA  has  evaluated  Kentucky's 
January  31,  2002,  SIP  submittal  and 
finds  it  approvable.  The  Kentucky  NOx 
reduction  and  trading  program  and 
cement  kiln  rule  are  consistent  with 
EPA's  guidance  and  meet  the 
requirements  of  the  Phase  I  NOx  SIP 
Call.  EPA  finds  the  NOx  control 
measures  in  Kentucky's  NOx  reduction 
and  trading  program  approvable.  Also. 
EPA  finds  that  the  submittal  contained 
the  information  necessary  to 
demonstrate  that  Kentucky  has  the  legal 
authority  to  implement  and  enforce  the 
control  measures,  and  to  demonstrate 
their  appropriate  distribution  of  the 
compliance  supplement  pool. 
Furthermore,  EPA  finds  that  the 
submittal  demonstrates  that  the 
compliance  dates  and  schedules,  and 
the  monitoring,  recordkeeping  and 
emission  reporting  reqiurements  will  be 
met. 

n.  Kentucky's  Control  of  NOx 
Emissions. 

A.  When  Did  Kentucky  Submit  the  SIP 
Revision  to  EPA  in  Response  to  the  NOx 
SIP  Call? 

On  February  20,  2001,  the  Cabinet 
submitted  a  draft  NOx  emission  control 
rule  to  the  EPA  for  pre-adoptipn  review, 
requesting  parallel  processing  to  the 
development  of  the  rule  at  the 
Commonwealth  level.  On  October  10, 
2001 ,  the  Cabinet  supplemented  the 
February  20,  2001,  submittal  with  a 
draft  budget  demonstration  and  initial 
source  allocation  for  pre-adoption 
review,  and  requested  parallel 
processing  of  this  supplement.  On 
January  31.  2002,  Kentucky  submitted  a 
final  revision  to  its  SIP  to  meet  the 
requirements  of  the  Phase  I  NOx  SIP 
CaU. 

B.  What  Is  Kentucky's  NOx  Budget 
Trading  Program? 

Kentucky  proposes,  as  in  the  model 
rule,  to  allow  the  large  EGUs,  boilers 
and  txirfoines  to  participate  in  the  multi- 
state  cap  and  trade  program.  Cement 
kilns  are  not  included  in  the  trading 
program,  but  will  be  required  to  install 
low  NOx  burners,  mid-kiln  firing 
systems  or  technology  that  achieves  the 
same  emission  reductions,  which 
achieve  overall  30  percent  reduction 
from  sources  in  this  category. 
Kentucky's  SIP  revision  to  meet  the 
requirements  of  the  NOx  SIP  Call 


consists  of  revised  rule  401  KAR  51:001 
E)efinitions  for  401  KAR  Chapter  51;  and 
new  rules  401  KAR  51:160  NOx 
requirements  for  large  utility  and 
industrial  boilers,  401  KAR  51:170  NOx 
requirements  for  cement  kilns,  401  KAR 
51:180  NOx  credits  for  early  reduction 
and  emei^ency,  401  KAR  51:190 
Banking  and  Trading  NOx  allowances, 
and  401  KAR  51:195  NOx  opt-in 
provisions. 

All  of  the  above-cited  regulations, 
with  the  exception  of  401  KAR  51:170 
NOx  requirements  for  cement  kilns, 
contain  elements  of  Kentucky's  NOx 
Budget  Trading  Program.  These 
regulations  establish  and  require  a  NOx 
cap  and  allowance  trading  program  for 
large  EGUs  and  non-EGUs,  for  the  ozone 
control  seasons  beginning  May  31,  2004, 
and  commencing  May  1  in  years 
thereafter. 

Kentucky  voluntarily  chose  to  follow 
EPA's  model  NOx  budget  and  allowance 
trading  rule,  40  CFR  part  96,  that  sets 
forth  a  NOx  emissions  trading  program 
for  large  EGUs  and  non-EGUs.  Since 
Kentucky's  NOx  Budget  Trading 
Program  is  based  upon  EPA's  model 
rule,  Kentucky  sources  are  allowed  to 
participate  in  the  interstate  NOx 
allowance  trading  program  that  EPA 
will  administer  for  the  participating 
states. 

Kentucky  has  adopted  regulations  that 
are  substantively  identical  to  40  CFR 
part  96,  with  the  exception  of  some 
provisions  related  to  sources  procuring 
and  using  early  reduction  credits  (ERCs) 
(see  401  KAR  51:180  NOx  credits  for 
early  reduction  and  emergency). 
Kentucky's  rule  allows  ERCs  to  be 
earned  for  reductions  in  NOx  emissions 
during  the  2001,  2002,  and  2003  control 
periods  that  may  be  deducted  for 
compliance  with  NOx  emission 
standards  only  during  the  2004  and 
2005  control  periods.  ERCs  will  be 
granted  for  each  ton  of  NOx  emission 
reduction  achieved  below  0.45  poimds 
per  million  British  thermal  imits  (lbs/ 
MMBTU)  or  the  average  NOx  emission 
rate  (in  Ibs/MMBTU)  bom  the  baseline 
control  period  in  2000,  whichever  is 
less.  ERCs  will  not  be  earned  for 
emission  reductions  made  to  satisfy 
requirements  under  the  CAA.  Under  401 
KAR  51:160,  Kentucky  aUocates  NOx 
allowances  to  the  ECU  and  non-EGU 
imits  that  are  affected  by  these 
requirements.  The  NOx  trading  program 
applies  to  all  fossil  fuel-fired  EGUs  with 
a  nameplate  capacity  equal  to  or  greater 
than  25  MW  that  sell  any  amoimt  of 
electricity  to  the  grid  as  well  as  any  non- 
EGUs  that  have  a  heat  input  capacity 
equal  to  or  greater  than  250  mmBtu  per 
hour.  Each  NOx  allowance  permits  a 
source  to  emit  one  ton  of  NOx  during 


the  ozone  season.  NOx  allowances  may 
be  bought  or  sold.  Unused  NOx 
allowances  may  also  be  banked  for 
futiu«  use,  with  certain  limitations. 
Kentucky's  NOx  allocations  do  not 
exceed  the  values  allowed  to  meet  the 
Commonwealth  cap.  Therefore, 
pursuant  to  40  CFR  51.121{p)(l),  EPA  is 
proposing  approval  of  Kentucky's  SIP 
revision  as  satisfying  the 
Commonwealth's  NOx  emission 
reduction  obligations. 

It  should  be  noted  that  401  KAR 
51:160  section  2(l)(a)6  defines  how 
Kentucky  intends  to  accoimt  for  the 
exempt  units,  as  provided  in  Kentucky's 
January  4,  2002,  response  to  EPA.  These 
units  are  only  exempt  from  the 
requirements  of  401  KAR  51:160, 
Sections  3  through  8.  These  imits 
remain  NOx  budget  units,  as  provided 
in  401  KAR  51:160,  Section  1  and 
Section  2(1).  As  such,  they  remain 
subject  to  401  KAR  51:190,  which 
incorporates  by  reference  the  federal 
trading  program;  and  thus  provides  that 
all  NOx  budget  units  must  have  an 
authorized  account  representative  and 
establish  appropriate  accounts.  Section 
2(l)(a)6a  clearly  states  that  the  units 
must,  among  other  things,  "secure  and 
transfer  to  an  account  designated  by 
EPA,  NOx  allowances  for  each  control 
period  in  an  amount  equal  to  the  NOx 
emission  limitation  *  *  *  upon  which 
the  unit's  exemption  is  based."  This  is 
Kentucky's  method  for  accoimting  for 
these  units  in  the  Commonwealth 
budget.  Kentucky  has  agreed  that  this 
language  should  be  more  clearly  written 
and  intends  to  clarify  this  language 
during  the  next  amendment  to  the 
regulation. 

Source  owners  will  monitor  their  NOx 
emissions  by  using  systems  that  meet 
the  requirements  of  40  CFR  part  75, 
subpart  H,  and  report  resulting  data  to 
EPA  electronically.  Each  budget  source 
complies  with  the  program  by 
demonstrating  at  the  end  of  each  control 
period  that  actual  emissions  do  not 
exceed  the  amount  of  allowances  held 
for  that  period.  However,  regardless  of 
the  niunber  of  allowances  a  source 
holds,  it  cannot  emit  at  levels  that 
would  violate  other  federal  or 
Commonwealth  limits,  for  example, 
reasonably  available  control  technology 
(RACT),  new  source  performance 
standards,  or  Title  IV  (the  Federal  Acid 
Rain  program). 

In  401  KAR  51:160,  Section  2(l)(a)6, 
Kentucky  used  the  term  "owner  or 
operator"  incorrectly.  However,  the 
federal  trading  program,  which  is 
incorporated  by  reference  in  401  KAR 
51:190,  provides  that  all  NOx  budget 
units  must  have  an  authorized  account 
representative  and  establish  appropriate 


accounts.  Therefore  there  is  no  real 
impact  on  implementation  of  the 
program.  Kentucky  has  committed  to 
propose  language  to  revise  the 
appropriate  terms  when  the  regulations  . 
are  next  amended. 

401  KAR  51:160  NOx  Requirements 
for  large  utility  and  industrial  boilers, 
addresses  several  aspects  of  Kentucky's 
NOx  Budget  Trading  Program  for 
individual  subject  units  (EGUs,  boilers 
or  turbines  used  in  power  plants  and 
other  industrial  applications).  Sections 
1  and  2  establish  applicability 
requirements  and  requirements  for  unit 
exemptions  based  on  permit  limitations 
and  retired  unit  status,  consistent  with 
part  96  Subpart  A— NOx  Budget  Trading 
Program  General  Provisions.  Section 
2(l)(b)  states  that  an  exempted  unit  that 
does  not  comply  with  its  permit 
limitations  shall  lose  its  exempt  status 
and  shall  become  subject  to  all 
provisions  of  401  KAR  51:160.  It  is 
Kentucky's  intent  that  a  unit,  which 
loses  its  exemption  by  not  complying 
with  the  applicable  permit  limits,  shall 
become  subject  retroactively  to  the  full 
requirements  of  the  NOx  Sff  Call. 
Kentucky  has  committed  to  propose 
further  clarifying  language  when  the 
regulation  is  next  amended.  Sections  3 
and  7  require  subject  units  to  monitor 
and  report  NOx  emissions  in  accordance 
with  40  CFR  part  96  Subpart  H— 
Monitoring  and  Reporting,  and  meet  the 
compliance  requirements  specified  in 
401  KAR  51:190.  Sections  4  and  5 
establish  methodologies  and  procedures 
for  allocating  NOx  allowances, 
including  the  establishment  of  a  three- 
year  allocation  period,  that  are 
consistent  with  part  96  Subpart  E — NOx 
Allowance  Allocations.  Section  6 
establishes  requirements  for  applying 
for  a  NOx  budget  permit  that  are 
consistent  with  part  96  Subpart  C — 
Permit  Requirements. 

401  KAR  51:190  Banking  and  trading 
of  NOx  allowances,  incorporates  by 
reference  several  portions  of  40  CFR 
part  96  in  their  entirety:  Subpart  B — 
Authorized  Representative  for  NOx 
Budget  Sources  (40  CFR  parts  96.10- 
96.14) ,  Subpart  D — Compliance 
Certification  (40  CFR  parts  96.30-96.31). 
and  Subpart  G — NOx  Allowance 
Transfers  (40  CFR  parts  96.60-96.62). 
401  KAR  51:190  also  incorporates  by 
reference  all  of  40  CFR  part  96  Subpart 
F — NOx  Allowance  Tracking  System  (40 
CFR  parts  96.50-96.57).  with  the 
exception  of  40  CFR  part  96.55(c) 
(provisions  for  requesting  and  allocating 
early  reduction  credits  (ERCs)).  401 
KAR  51:180  NOx  credits  for  early 
reduction  and  emergency,  addresses  the 
requirements  of  40  CFR  part  96.55(c),  as 
described  in  Section  AC.  of  this  final 
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rulemaking.  401  KAR  51:195  NOx  opt- 
in  provisions,  incorporates  by  reference 
40  CFR  part  96  Subpart  I— Individual 
Unit  Opt-ins.  It  should  be  noted  that  in 
401  KAR  51:001  section  1(2)  the 
definition  "Affected  Facility"  (as 
applied  to  the  opt-in  program)  appears 
to  broaden  the  regulation,  however,  in 
401  KAR  51:195  section  2  the  definition 
is  narrowed  and  is  consistent  with  the 
NOx  SIP  Call. 

401  KAR  51:170  NOx  requirements 
for  cement  kilns,  establishes 
requirements  for  cement  manufacturing 
facilities.  These  sources  are  subject  to 
NOx  reduction  requirements  but  do  not 
participate  in  the  NOx  trading  program. 
They  are  required  to  install  low  NOx 
burners,  mid-kiln  firing  systems  or 
technology  that  achieves  the  same 
emission  reductions.  The  NOx  SIP  Call 
state  budgets  assumed  on  average  a  30 
percent  NOx  reduction  from  cement 
kihis.  Kentucky  has  one  existing  cement 


kiln.  Kentucky's  regulation  establishes 
an  emissions  limit  of  6.6  pounds  NOx 
per  ton  of  clinker  averaged  over  a  30  day 
rolling  period.  This  emission  limit, 
which  the  facility  will  meet  to  address 
NOx  RACT  requirements,  reduces  NOx 
emissions  from  this  facility  by  more 
than  30  percent  from  projected  2007 
baseline  emissions.  The  cement  kiln 
rule  is  consistent  with  EPA's  guidance 
and  meets  the  requirements  of  the  Phase 
I  NOx  SIP  Call.  Kentucky's  submittal 
does  not  rely  on  any  additional 
reductions  beyond  the  anticipated 
federal  measures  in  the  mobile  and  area 
source  categories. 

Kentucky's  budget  demonstration 
shows  how  Kentucky  intends  to  meet 
the  Phase  I  NOx  emission  budgets 
established  by  EPA.  Kentucky's  2007 
NOx  budget  emissions  for  area,  non- 
road  and  highway  sources  are  identical 
to  EPA's  2007  budget  emissions  for 
these  soiut:e  categories,  as  identified  in 


the  March  2,  2000,  final  rule  (65  FR 
11231).  Kentucky's  2007  NOx  budget 
emissions  for  EGUs  and  non-EGUs 
revise  EPA's  2007  budget  emissions  for 
these  two  soxut:e  categories.  Kentucky's 
submittal  provides  documentation 
demonstrating  that  EPA's  2007  budget 
emissions  incorrectly  omitted  one  ECU 
imit,  misidentified  one  non-EGU  imit  as 
small  (not  subject  to  control), 
misidentified  several  non-EGU  units  as 
large  (subject  to  control)  and  added  non- 
EGU  large  internal  combustion  engines 
(3,083  tons)  which  are  not  part  of  the 
trading  program.  EPA  has  reviewed 
Kentucky's  corrections  and  conciu^ 
with  Kentucky's  revised  list  of  EGUs,    • 
large  non-EGUs  and  small  non-EGUs,  as 
well  as  Kentucky's  resultant  2007  NOx 
budget  emissions  for  the  EGU  and  non- 
EGU  source  categories.  EPA  therefore  is 
approving  Kentucky's  final  NOx 
emission  budgets  to  meet  Phase  I  of  the 
NOx  SIP  Call  as  shown  below: 


Source  category 


EGUs  

Non-EGUs 

Area  Sources 

Non-road  Sources 
Highway  Sources  , 

ToW  


EPA  2007  NOx 

budget  emissions 

(tons/season) 


36,503 
25,669 
31.807 
15,025 
53,268 


162,272 


Kentucky  2007 
NOx  budget  en^is- 
sions  (tons/sea- 
son) 


36,504 
28.750 
31,807 
15,025 
53,268 


165.354 


C.  What  Is  the  Compliance  Supplement 
Pool? 

To  provide  additional  flexibility  for 
complying  with  emission  control 
requirements  associated  with  the  NOx 
SIP  Call,  the  final  NOx  SIP  Call  rule 
provided  each  affected  state  with  a 
"compliance  supplement  pool."  The 
compliance  supplement  pool  is  a 
quantity  of  NOx  allowances  that  may  be 
used  to  cover  excess  emissions  from 
sources  that  are  unable  to  meet  control 
requirements  during  the  2004  and  2005 
ozone  season.  Allowances  from  the 
compliance  supplement  pool  will  not  be 
valid  for  compliance  past  the  2005 
ozone  season.  The  NOx  SIP  Call 
included  these  voluntary  provisions  in 
order  to  address  commenters'  concerns 
about  the  possible  adverse  effect  that  the 
control  requirements  might  have  on  the 
reliability  of  the  electricity  supply  or  on 
other  industries  required  to  install 
controls  as  the  result  of  a  state's 
response  to  the  NOx  SIP  Call. 

A  state  may  issue  some  or  all  of  the 
compliance  supplement  pool  via  two 
mechanisms.  First,  a  state  may  issue 
some  or  all  of  the  pool  to  soxirces  with 
credits  from  implementing  NOx 
reductions  in  an  ozone  season  beyond 


any  applicable  requirements  of  the  CAA 
after  September  30,  1999.  and  before 
May  31,  2004,  (i.e.,  early  reductions 
credits,  or  ERCs).  This  allows  sources 
that  cannot  install  controls  prior  to  May 
31,  2004,  to  piuchase  other  sources' 
ERCs  in  order  to  comply.  Second,  a  state 
may  issue  some  or  all  of  the  pool  to 
sources  that  demonstrate  a  need  for  an 
extension  of  the  May  31 ,  2004, 
compliance  deadline  due  to  undue  risk 
to  the  electricity  supply  or  other 
industrial  sectors,  and  where  early 
reductions  are  not  available.  See  40  CFR 
51.121(e)(3). 

Kentucky's  rule,  401  KAR  51:180  NOx 
credits  for  early  reduction  and 
emergency,  establishes  requirements  for 
monitoring,  calculating,  allocating  and 
tracking  ERCs  that  are  generally 
consistent  with  the  general 
requirements  of  40  CFR  part  96.55(c). 
401  KAR  51:180  also  establishes 
alternative  requirements  for  Kentucky's 
sources  to  follow  in  prociuing  and  using 
ERCs.  First,  Kentucky  allows  an  ERC  to 
be  granted  "for  each  ton  of  NOx 
emission  reduction  achieved  below  0.45 
lbs  NOx/mmBtu  [the  federally-required 
limit  for  most  units  under  Title  IV  of  the 
CAA)  or  the  average  NOx  emission  rate 


(in  Ibs/mmBtu)  from  the  baseline 
control  period  in  2000,  whichever  is 
less."  In  contrast.  40  CFR  part  96.55(c) 
allows  the  owner  or  operator  to  request 
ERCs  for  a  NOx  budget  unit  only  if  its 
NOx  emission  rate  is  reduced  to  less 
than  both  0.25  lbs  NOx/  mmBtu  and  80 
percent  of  the  unit's  NOx  emission  rate 
in  the  2000  control  period  for  EGUs,  and 
for  non-EGUs,  to  less  than  95  percent  of 
the  unit's  NOx  emission  rate  in  the 
2000,  2001,  or  2002  control  period. 
However,  Kentucky's  rule  is  acceptable 
within  the  flexibility  allowed  by  the 
model  rule.  Kentucky's  regulation  also 
divides  the  compliance  supplement 
pool  into  separate  pools  for  EGUs  and 
non-EGUs.  It  further  divides  the  pool  for 
EGUs  into  separate  annual  allocations, 
with  20  percent  of  the  pool  to  be 
allocated  for  NOx  reductions  achieved 
in  2001,  30  percent  of  the  pool  to  be 
allocated  for  NOx  reductions  achieved 
in  2002,  and  50  percent  of  the  pool  to 
be  allocated  for  NOx  reductions 
achieved  in  2003. 

D.  What  Is  the  New  Source  Set-Aside 
Program? 

Kentucky's  SIP  provides  for  new 
source  set-asides.  The  new  source  set 
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aside  comprises  a  set  percent  of  the  EGU 
and  non-EGU  budgets  taken  off  the  top 
and  reserved  for  new  units.  The 
allocation  period  that  begins  in  2004  for 
EGUs  that  commence  commercial 
operation  after  May  1,  2001,  and  before 
Kfay  1,  2006,  is  5  percent  of  the  tons  of 
NOx  emissions  in  the  Commonwealth 
trading  program  budget  apportioned  to 
EGUs  under  section  96.40.  For 
allocation  periods  beginning  in  2007  or 
later,  the  allocation  for  new  EGU  imits 
is  2  percent  of  the  tons  of  NOx 
emissions  in  the  Commonwealth  trading 
program  budget  apportioned  to  EGUs 
under  96.40  for  the  given  allocation 
period.  For  non-EGUs.  for  all  allocation 
periods,  the  allocation  for  new  iinits  is 
2  percent  of  the  NOx  allowances  in  the 
Commonwealth  trading  budget 
apportioned  to  non-EGUs  under  96.40 
for  the  given  allocation  period.  This 
approach  to  allocations  for  new  units  is 
acceptable  because  it  falls  within  the 
flexibility  of  the  NOx  SIP  Call 
requirements  for  a  state's  allocation  to 
new  sources. 

E.  Today's  Rulemaking  and  Section  126 
Rulemaking 

Today's  direct  final  rulemaking  does 
not  have  any  direct  bearing  on  the 
applicability  of  the  Section  126 
rulemaking.  We  are  not  amending  the 
Section  126  rule  at  this  time.  However, 
based  upon  coordination  with  EPA, 
Kentucky  made  changes  to  its  NOx  SIP 
rule  so  that  the  rule  could  potentially 
supplant  the  Section  126  rule  as  of  May 
31,  2004.  In  order  to  make  a  transition 
of  this  sort,  EPA  would  need  to 
complete  a  future  rulemaking  to  amend 
the  Section  126  rule.  It  is  EPA's 
intention  to  propose  and  finalize 
rulemaking  to  supplant  the  Section  126 
requirements  in  Kentucky  prior  to  May 
31,2004. 

m.  What  Other  Revisions  to  the 
Kentucky  SIP  Is  EPA  Proposing  To 
Approve? 

-  f To  address  all  NOx  SIP  Call 
requirements  Kentucky  revised  existing 
regulation  401  KAR  51:001  (Definitions 
for  401  KAR  Chapter  51).  Under 
Kentucky  statute,  any  regulation  that  is 
reopened  for  revision  must  be 
completely  updated  at  the  time  of 
reopening.  Since  401  KAR  51  also 
contains  regulations  that  address  new 
source  review  requirements  for 
attainment  and  nonattaiiunent  areas, 
complete  update  of  401  KAR  51:001 
required  revision  of  some  definitions 
associated  with  these  regulatory 
programs.  Several  other  text  changes 
were  made  to  improve  the  overall 
readability  and  clarity  of  this  regulation. 
This  submittal  adds  definitions  to  401 


KAR  51:001  for  the  following  terms  that 
do  not  address  NOx  SIP  Call 
requirements:  Acid  Rain  emissions 
limitation  and  Enforceable  as  a  practical 
matter.  This  submittal  also  revises 
existing  definitions  contained  in  401 
KAR  51:001  for  the  following  terms  that 
do  not  address  NOx  SIP  Call 
requirements:  Alternative  Method, 
Capital  expenditure.  Extreme 
nonattainment  county  or  Extreme 
nonattainment  area,  Malfunction, 
Marginal  nonattainment  county  or 
Marginal  nonattainment  area,  Moderate 
nonattainment  coiuity  or  Moderate 
nonattainment  area,  Modification,  New 
Source,  PMIO,  Potential  to  emit  or  PTE, 
Reconstruction,  Referencf  method,  Rvm, 
Secondary  emissions.  Serious 
nonattainment  county  or  Serious 
nonattainment  area.  Severe 
nonattainment  county  or  Severe 
nonattainment  area,  Source,  Standard, 
Total  suspended  particulates  or  TSP  and 
Volatile  organic  compoimd  or  VOC. 

IV.  Final  Action 

EPA  is  approving  the  Kentucky's  SIP 
revision  consisting  of  its  NOx  Reduction 
and  Trading  Program  and  cement  kiln 
rule,  which  was  submitted  on  January 
31,  2002.  EPA  finds  that  Kentucky's 
submittal  will  be  fully  approvable 
because  it  meets  the  requirements  of  the 
Phase  I  NOx  SIP  Call. 

EPA  is  also  approving  several 
revisions  to  existing  regulation  401  KAR 
51:001  (Definitions  for  401  KAR  Chapter 
51)  that  do  not  to  address  NOx  SIP  Call 
requirements,  but  fulfill  other  Kentucky 
statutory  requirements. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  dociunent  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
shoiUd  adverse  comments  be  filed.  This 
rule  will  be  effective  June  10,  2002 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
May  13,  2002. 

Ii  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  dociunent 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  Jime  10. 
2002  and  no  further  action  will  be  taken 


on  the  proposed  rule.  Please  note  that  if 
we  receive  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  frx>m  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal    , 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  ' 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23. 1997). 
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because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiue  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
biuden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 


rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  pubUshed  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitit^s  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  June  10.  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 


List  of  Sttbiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  dioxide. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  1.  2002. 
A.  Stanley  Meiburg. 
Acting  Regional  Administrator,  Region  4. 

Chapter  I.  title  40.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  S— Kentucky 

2.  In  §  52.920  the  table  in  pagagraph 
(c)  is  amended  by  revising  entry  "401 
KAR  51:001  '  and  adding  5  new  entries 
"51:160."  "51:170,"  "51:180."  "51:190." 
and  "51:195"  in  numerical  order  at  the 
end  of  Chapter  No.  51  New  Source 
Requirements;  Non-Attainment  Areas  to 
read  as  follows: 

S  52.920    Identification  of  plan. 

***** 

(c)  EPA-approved  regulations. 


EPA-APPROVED  Kentucky  Regulations  for  Kentucky 


Reg 


Title/subject 


State  effec- 
tive date 


EPA  approval  date 


Federal  Register  Notice 


Chapter  51  New  Source  Requirements;  Non-Attainment  Areas 


401  KAR  51:001  Definitions 


08/15/01     April  11,  2002  [Insert  Federal  Register  cite 

for  this  publication]. 


401  KAR  51:160  NOx  Requirements  for  Large 

Utility  and  Industrial  Boilers. 

401  KAR  51:170  NOx  Requirements  for  Ce- 
ment l<ilns. 

401  KAR  51:180  NOx  Credit  for  Early  Reduc- 
tion and  Emergency. 

401  KAR  51:190  Banking  and  Trading  Allow- 
ances. 

401  KAR  51:195  NOx  Opt-in  Provisions 


08/15/01    April  11,  2002  - [Insert  Federal  Register  cite 

for  this  publication). 

08/15/01     ApriM1,2002  [Insert  Federal  Register  cite 

for  this  publication]. 

Oe/15/01     April  11,  2002  [Insert  Federal  Register  cite 

for  this  publication). 

08/15/01    April  11.  2002  [Insert  Federal  Register  cite 

for  this  publication). 

08/15/01     April  11,  2002  [Insert  Federal  Register  cite 

for  this  publication]. 


[FR  Doc.  02-8683  Filed  4-10-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301212;  FRL-6821-41 
RIN  2070-AB78 

LysophosphatkJyiethanolamlne  (LPE); 
Exemption  from  the  Requirement  of  a 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACHON:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  biological 
pesticide 

lysophosphatidylethanolamine  (LPE)  on 
all  food  commodities  when  applied/ 
used  in  accordance  with  good 
agricultural  practices.  Nutra-Park,  Inc. 
submitted  a  petition  to  EPA  luider  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996,  requesting  an 
exemption  from  the  requirement  of  a 
tolerance.  This  regulation  eliminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of  LPE. 
DATES:  This  regiUation  is  effective  April 
11,  2002.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
niunber  OPP-301212,  must  be  received 
by  EPA,  on  or  before  June  10,  2002. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  DC.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  yoiu  objections 
and  hearing  requests  must  identify 
docket  control  niunber  OPP-301212  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INF0RMATK}N  CONTACT:  By 
mail:  Carol  E.  Frazer,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Envirorunental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW.,  Washington, 
IX:  20460;  telephone  niunber:  (703) 
308-8810;  and  e-mail  address: 
frazer.carol@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequentiy 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/TiUe_40/40cfrl80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301212.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 


does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  niunber  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  January  3,~ 
2002  (67  FR  323)  (FRL-6773-6),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a{e),  as 
amended  by  the  Food  Quality  Protection 
Act  (FQP A)  (Public  Law  104-170) 
announcing  the  filing  of  a  pesticide 
tolerance  petition  (PP  1F6244)  by  JP 
BioRegulators,  now  called  Nutra-Park 
Inc.,  8383  Greenway  Blvd.,  Suite  520. 
Middleton,  WI  53562.  This  notice 
included  a  summary  of  the  petition 
prepared  by  the  petitioner  Nutra-Park, 
Inc.  There  were  no  comments  received 
in  response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.1199  be  amended  by  establishing  a 
permanent  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  lysophosphatidylethanolamine  (LPE). 

m.  Risk  Assessment    ' 

New  section  408(c)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  from  the  requirement  for  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(c)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  estabhshing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
cCTtainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..."  Additionally,  section 
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408(b)(2)(D)  requires  that  the  Agency 
consider  "available  information" 
concerning  the  cumulative  effects  of  a 
particular  pesticide's  residues  and 
"other  substances  that  have  a  common 
mechanism  of  toxicity. 

EEPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposiue  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposiue  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

IV.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness,  and  reliability  and  the 
relationship  of  this  information  to 
hiunan  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

LPE  is  a  phospholipid.  Phospholipids 
are  a  heterogeneous  group  of 
compounds  that  are  classed  together 
partly  because  of  their  solubility,  and 
partly  on  the  basis  of  the  ester 
phosphorus  present  in  the  compounds. 
Phospholipids  are  found  in  ail  cellular 
organisms  as  part  of  the  structiue  of  the 
cellular  membrane. 

The  framework  of  membranes 
surrounding  the  cell  and  intracellular 
organelles  is  composed  of  a  bilayer  of 
lipid.  The  basic  imit  of  the  bilayer  is  a 
composite  of  phospholipids 
(phosphatidylcholine,  sphingomyelin, 
phosphatidylethanolamine, 
phosphatidylserine, 
phosphatidylinositol).  LPE  is  derived 
from  phosphatidylethanolamine  by  the 
enzymatic  removal  of  one  fatty  acid  by 
a  phospholipase.  Residues  of  LPE 
natiu^ly  occur  in  raw  agricultural 
commodities  and  are  eaten  regularly. 
For  example,  LPE  and  N-acyl  LPE  levels 
are  foimd  in  the  following  foodstuffs: 
13-15  mg/100  g  in  com  grain,  0.5-29  mg/ 
100  g  in  rice  and  15-64  mg/100  g  in 
wheat  grain;  and  2.1%  lipid  phosphorus 
in  egg  yolk.  LPE  plus 
lysophosphatidylcholine  (LPC)  in  cow 
milk  was  7.6%  w/w  and  it  is  found  in 
human  breast  milk  (Ref.  1).  Residues  of 
LPE  will  not  be  significantly  increased 
in  raw  agricultural  commodities  through 
the  use  of  this  product.  For  example, 
using  reasonably  foreseeable  residue 
levels  based  on  appUcation  rates,  the 
level  of  LPE  applied  to  apples  would  be 
approximately  0.06%  greater  than  that 
found  naturally  in  apple  pulp  (Ref.  2). 


Toxicity  studies  submitted  in  support 
of  this  tolerance  exemption  are 
referenced  below.  More  detailed 
analyses  of  these  studies  can  be  foimd 
in  the  specific  Agency  reviews  of  the 
studies  (Refs.  3  and  4).  In  addition,  a 
substantial  body  of  information  on  LPE 
is  published  and  selected  copies  are 
included  in  this  reference  (Ref.  5). 

Two  toxicity  studies  using  the  same 
protocol  were  submitted  for  each 
category  captioned  below  one  for  the 
technical  (LPE  E94T)  and  one  for  the 
end-use  product  (LPE-94  10%  Aqueous 
Growth  Regulator).  The  results  of  study 
reviews  are  combined  in  the  svmunaries 
that  follow.  LPE  E94T  is  covered  first. 
Next,  a  reduced  concentration,  35% 
LPE,  is  shown  as  representative  test 
material  for  the  end-use  product, 
although  it  is  not  as  reduced  as  the 
pending  end-use  product  concentration 

(10%). 

1.  Acute  oral  toxicity  (OPPTS 
870.1100: 152-10;  MRIDs  452740-01 
and  452736-01).  Five  male  and  five 
female  rats  were  dosed  with  5,000 
milligrams/kilograms  (mg/kg)  of  LPE 
E94T  or  35%  LPE  and  observed  for  14 
days.  All  rats  survived  and  gained 
weight  throughout  each  study.  LPE 
E94T  caused  two  females  to  exhibit 
liquid  feces  and  oily  urogenital  areas  on 
the  day  of  dosing  (symptoms  cleared  by 
day  1  post  dosing),  but  the  end-use 
product  showed  no  abnormal 
s3miptoms.  All  rats  appeared  normal 
during  the  study.  Based  on  the  data,  the 
acute  oral  LDjo  for  rats  was  >5,000  mg/- 
kg.  Classification:  Acceptable;  Toxicity 
Category  IV. 

2.  Acute  dermal  toxicity  (OPPTS 
870.1200;  152-11;  MRIDs  452740-02 
aixd  454361-01).  Five  male  and  five 
female  rabbits  were  given  2,000  mg/kg 
LPE  E94T  or  35%  LPE  dermally  for  24 
hours  and  observed  for  the  following  14 
days.  All  rabbits  survived  and  gained 
weight  throughout  the  study.  LPE  E94T 
caused  erythema,  edema,  atonia, 
fissiuing,  and/or  desquamation  on  some 
rabbits  during  the  study,  but  all 
symptoms  cleared  by  day  14.  Some  of 
the  35%  LPE  rabbits  also  exhibited  very 
slight  to  well-defined  erythema  and/or 
desquamation  symptoms  that  cleared  by 
day  14.  One  female  had  very  slight 
erythema  by  day  7  through  day  10  and 
desquamation  by  day  7  throu^  the  end 
of  the  study.  The  acute  dermal  LDjo  for 
rabbits  was  >2,000  mg/kg.  Classification: 
Acceptable;  Toxicity  Category  ID. 

3.  Acute  inhalation  toxicity  (OPPTS 
870.1300;  152-12;  MRIDs  452740-05 
and  452736-04).  In  the  first  study,  five 
male  and  five  female  rats  were  exposed 
for  four  hours  to  nominal  atmospheric 
concentrations  of  91.21  mg/L  LPE  E94T 
and  observed  for  14  days.  In  the  second 


study,  the  same  number  and  mix  of 
animals  were  exposed  to  atmospheric 
concentrations  of  35%  LPE  for  4  hours 
and  observed  for  14  days.  All  rats 
siuvived  the  study.  After  an  initial  post- 
exposure weight  loss,  all  rats  gained 
weight  through  the  remainder  of  the 
study.  All  rats  had  wet  stained  fur  and 
two  males  and  one  female  had  red/ 
brown  staining  around  the.nose  on  day 
1  in  the  LPE  E94T  study,  while  two 
males  and  one  female  had  staining 
aroimd  the  eyes  on  the  day  of  exposure 
to  the  35%  LPE,  but  symptoms  cleared 
by  day  2  in  both  studies.  One  male  in 
the  35%  LPE  study  had  a  sore  on  his 
neck  on  days  2-7  and  days  13-15.  Gross 
necropsies  in  the  LPE  E94T  study 
indicated  that  the  lungs  were 
imaffected,  but  certain  other 
abnormalities  were  noted  in  some  rats. 
The  abnormalities  were  not  likely  the 
result  of  exposure  to  the  test  substance, 
and  are  commonly  noted  in  lab  animals. 
No  abnormalities  occurred  in  the  35% 
LPE  study.  The  inhalation  LCso's  for  rats 
was  >2.50  milligram/liter  (mg/L)  for  the 
LPE  E94T  and  >4.63  for  the  35%  LPE. 
Classification;  Acceptable;  Toxicity 
Category  IV. 

4.  Primary  eye  irritation  (OPPTS 
870.2400;  152-13;  MRIDs  452740-04 
and  452736-03).  In  the  first  study,  three 
adult  rabbits  administered  29  mg  LPE 
E94T  mixed  in  0.1  mL  water  into  the 
everted  right  eyelid,  then  observed  for 
72  hours.  No  corneal  opacity  was  noted 
on  any  rabbit.  All  rabbits  in  the  group 
had  iritis  and  conjunctivitis  one  hour 
after  instillation  of  LPE;  all  symptoms 
cleared  by  48-hours  post-instillation.  In 
the  second  study,  three  adult  rabbits 
administered  0.1  mL  of  undiluted  test 
substance  35%  LPE  into  the  everted 
right  eyehd,  then  observed  for  72  hours. 
No  corneal  opacity  was  noted  on  any 
rabbit.  One  rabbit  exhibited  very  mild 
conjunctivitis  at  1-hour  post- 
instillation,  but  symptoms  cleared  by  24 
hours.  Based  on  the  data,  LPE  E94T  was 
considered  a  minimal  irritant. 
Classification:  Acceptable;  Toxicity 
Category  III.  Based  on  the  data  for  35% 
LPE.  this  compound  was  practically 
non-irritating.  Classification: 
Acceptable;  Toxicity  Category  IV. 

5.  Primary  dermal  irritation  (OPPTS 
870.2500: 152-14;  MRIDs  452740-03 
and  452736-02).  Three  each  adult 
rabbits  were  treated  with  0.5  g  of  LPE 
E94T  mixed  with  0.95  mL  water  or  35% 
LPE  dermally  for  4  hoiu-s  and  observed 
for  the  following  72  hours.  No  irritation 
was  noted  on  any  rabbit.  LPE  E94T  and 
35%  LPE  were  non-irritants. 
Classification:  Acceptable;  Toxicity 
Category  IV. 

6.  Hypersensitivity  (OPPTS  870.2600; 
152-15:  MRIDs  454357-01  and  452736- 
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05).  Thirty-eight  each  adult  male  guinea 
pigs  were  used  to  test  the  potential  for 
dermal  sensitization  of  LPE  E94T  or 
35%  LPE  by  a  Magnusson  and  Kligman 
maximization  method.  All  animals 
survived  and  gained  weight  throughout 
the  studies.  Mild  to  moderate  erythema 
and  edema  reactions  vdth  scab 
formation  at  the  injection  sites  were 
noted  on  all  test  and  control  animals 
throughout  the  observation  period. 
Following  challenge,  all  treated  test 
animals  showed  scattered  mild  redness 
to  intense  redness  and  swelling  on  the 
right  side.  The  left  side,  treated  with 
sterile  water,  showed  no  irritation  after 
challenge.  None  of  the  control  animals 
in  either  study  showed  irritation  on 
either  side  24  and  48  hours  after 
challenge.  Both  LPE  E94T  and  35%  LPE 
were  extreme  dermal  sensitizers. 
Data  Waivers  (Ref.  6)  were  requested  for 
the  following  studies: 

Studies  to  detect  genotoxicity  (OPPTS 
870.5300) 

Immune  response  (OPPTS  880.3800) 

Mammalian  mutagenicity  test  (OPPTS 
870.5195) 

90-Day  feeding  (1  species)  (OPPTS 
870.3100) 

90-Day  dermal  (1  species)  (OPPTS 
870.3250) 

90-Day  inhalation  (1  species)  (OPPTS 
870.3465) 

Teratogenicity  (1  species)  (OPPTS 
870.3700) 

Chronic  exposure  (OPPTS  870.4100) 
(Tier  UI) 

Oncogencity  (OPPTS  870.4200)  (Tier 

m) 

The  registrant  submitted  additional 
information  to  support  waivers  from  the 
data  requirements  for  additional  acute 
toxicity  testing,  subchronic  toxicity 
testing,  and  chronic  toxicity  testing  (Ref. 
6).  The  registrant's  rationale  to  support 
the  waivers  is  that  LPE  is  ubiquitous  in 
natiu«  and  this  and  related 
phospholipids  are  sjmthesized  by 
microorganisms,  plants,  and  animals. 
These  compounds  are  also  ubiquitous  in 
the  human  diet.  Also.  phosphoUpids 
have  specific  roles  in  cellular  functions 
and  in  maintaining  the  integrity  of  cell 
membranes.  Much  of  these  data 
regarding  LPE  and  related 
phospholipids  were  submitted  in 
support  of  similar  waivers  in 
conjunction  with  a  temporary  tolerance 
exemption  (see  40  CFR  180.1199).  (Ref. 
5)  for  the  use  of  this  active  ingredient 
under  an  Experimental  Use  PsgOj^  (EPA 
Reg.  No.  70515-EUP-l).  Se^jpFmemo 
from  Russell  Jones.  Ph.D.  to  ^eila 
Moats.  Ph.D..  October  8. 1997  (Ref.  7). 
The  aforementioned  data  may  be 
bridged  to  support  the  ciurent  waiver 
requests.  In  addition,  there  is  a  long 
history  of  consiunption  by  humans  of 


Upids  in  food  and  the  Agency  knows  of 
no  instance  where  lipids  have  been 
associated  with  any  toxic  effects  related 
to  the  consumption  of  food.  Due  to  this 
knowledge  of  LPE's  presence  and 
function  in  the  himian  system  (Ref.  1 ) 
and  the  recent  acute  testing,  EPA 
believes  LPE  is  unlikely  to  be 
carcinogenic  or  have  other  long-term 
toxic  effects. 

V.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposiu'es  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposvue  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

1.  Food.  Because  LPE  is  a  natiu-ally 
occurring  fat  present  in  all  living 
organisms,  there  is  a  great  likelihood  of 
exposiue  to  naturally  occiuring  LPE  for 
most,  if  not  all  individuals,  including 
infants  and  children.  As  mentioned 
above,  LPE  is  found  in  hiunan  breast 
milk,  cow  milk,  com  grain,  starch,  oats 
and  plant  tissues  and  high  quantities  are 
found  in  both  egg  yolk  and  meats  (Ref. 
1).  Thus,  LPE  is  a  normal  part  of  the 
human  diet.  To  date,  there  have  been  no 
reports  of  any  hypersensitivity  incidents 
or  reports  of  any  known  adverse 
reactions  in  hiunans  resulting  from 
exposure  to  LPE.  A  gaUon  of  end-use 
product  can  be  produced  from  the  LPE 
equivalent  to  that  found  in  six  eggs  (Ref. 
5).  The  product  would  then  be  diluted 
to  achieve  the  25-400  ppm  of  LPE 
proposed  for  final  spray  or  dip  use. 
Even  if  there  is  a  significant  increase  in 
exposure  to  LPE  due  to  its  use  as  a 
pesticide,  the  battery  of  acute  toxicity 
studies  submitted  by  the  registrant 
demonstrating  very  low  mammalian 
toxicity  (Toxicity  Categories  HI  and  IV) 
indicates  that  risk  associated  with  acute 
exposiues  by  the  oral,  dermal  and 
inhalation  routes  would  be  low  to  non- 
existent. 

2.  Drinking  water  exposure.  LPE  may 
get  into  surface  water  during  run-off,  but 
dissipation  of  LPE  in  the  environment 
will,  in  all  likelihood,  be  through 
microbial  mediated  degradation  which 
will  rapidly  remove  the  residues  (Ref. 
1).  The  levels  of  residues  that  might  get 
into  groimd  or  siuface  water  used  for 
drinking  water  will  not  be  high 
compared  to  the  exposiue  from 
naturally  occiuring  residues  of  LPE. 


B.  Other  Non-Occupational  Exposure 

The  potential  for  non-dietary 
exposure  to  LPE  pesticide  residues  for 
the  general  population,  including 
infants  and  children,  is  unlikely  because 
potential  use  sites  are  commercial, 
agricultural,  and  horticultiu-al.  However, 
because  LPE  is  a  natural  fat  present  in 
all  cellular  organisms,  there  is  a  great 
likelihood  of  prior  exposure  for  most,  if 
not  all,  individuals.  LPE  is  a  normal  part 
of  the  human  diet  and  the  increased 
exposure  due  to  this  proposed  product 
would  be  negligible. 

VI.  Cumulative  ECEects 

The  Agency  has  considered  the 
cumulative  effects  of  LPE  and  other 
substances  in  relation  to  a  common 
mechanism  of  toxicity.  These 
considerations  include  the  possible 
cumulative  effects  of  such  residues  on 
infants  and  children.  There  is  no 
indication  of  mammalian  toxicity  at  the 
maximum  doses  tested,  of  this  or  other 
products  containing  LPE. 

Vn.  Determination  of  Safety  for  U.S. 
Population.  Infants  and  Children 

1.  U.S.  population.  There  is 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
residues  of  LPE  to  the  U.S.  population. 
This  includes  all  anticipated  dietary 
exposiu^s  and  all  other  exposures  for 
which  there  is  reliable  information.  The 
Agency  has  arrived  at  this  conclusion 
based  on  the  very  low  levels  of 
mammalian  toxicity  (no  toxicity  at  the 
maximiun  doses  tested,  Toxicity 
Categories  III  and  IV)  associated  with 
LPE  and  the  long  history  of  safe  use  and 
consumption  of  LPE. 

2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
apply  an  additional  tenfold  margin  of 
exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  prenatal  and  postnatal 
toxicity  and  the  completeness  of  the 
data  base  imless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
vrill  be  safe  for  infants  and  children. 
Margins  of  exposure  (safety)  are  often 
referred  to  as  uncertainty  (safety) 
factors.  In  this  instance,  based  on  all  the 
available  information,  the  Agency 
concludes  that  LPE  is  practically  non- 
toxic to  mammals,  including  infants  and 
children.  Thus,  there  are  no  threshold 
effects  of  concern  and,  as  a  result  the 
provision  requiring  an  additional 
margin  of,  safety  does  not  apply.  Further, 
the  provisions  of  consumption  patterns, 
special  susceptibility,  and  cumulative 
effects  do  not  apply.  As  a  result.  EPA 
has  not  used  a  margin  of  exposure 
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oh).  Thirty-eight  each  adult  male  guinea 
pigs  were  used  to  test  the  potential  for 
dermal  sensitization  of  LPE  E94T  or 
35"^  LPE  by  a  Magnusson  and  Kligman 
maximization  method.  All  animals 
survived  and  gained  weight  throughout 
the  studies.  Mild  to  moderate  erythema 
and  edema  reactions  with  scab 
formation  at  the  injection  sites  were 
noted  on  all  test  and  control  animals 
throughout  the  observation  period. 
Following  challenge,  all  treated  test 
animals  showed  scattered  mild  redness 
\<)  intense  redness  and  swelling  on  the 
r^ht  side.  The  left  side,  treated  with 
sterile  water,  showed  no  irritation  after 
challenge.  None  of  the  control  animals 
in  either  study  showed  irritation  on 
e  ther  side  24  and  48  hours  after 
challenge.  Both  LPE  E94T  and  35%  LPE 
w  ere  extreme  dermal  sensitizers. 
Data  Waivers  (Ref.  6)  were  requested  for 
the  following  studies: 

Studies  to  detect  genotoxicity  (OPPTS 
8  70.5300) 

Immune  response  (OPPTS  880.3800) 

Mammalian  mutagenicity  test  (OPPTS 
870.5195) 

90-Dav  feeding  (1  species)  (OPPTS 
8  70.3100) 

90-Dav  dermal  (1  species)  (OPPTS 
8  70.3250) 

90-Dav  inhalation  (1  species)  (OPPTS 
870.3465) 

Teratogenicity  (1  species)  (OPPTS 
8  70.3700) 

Chronic  exposure  (OPPTS  870.4100) 
('  'ier  III) 

Oncogencitv  (OPPTS  870.4200)  (Tier 

in) 

The  registrant  submitted  additional 
information  to  suppcjrt  waivers  from  the 
fiata  requirements  for  additional  acute 
toxicitv  testing,  subchronic  toxicity 
testing,  and  chronic  toxicity  testing  (Ref. 
6).  The  registrant's  rationale  to  support 
the  waivers  is  that  LPE  is  ubiquitous  in 
nature  and  this  and  related 
phospholipids  are  synthesized  by 
microorganisms,  plants,  and  animals. 
These  compounds  are  also  ubiquitous  in 
the  human  diet.  Also,  phospholipids 
have  specific  roles  in  cellular  functions 
and  in  maintaining  the  integrity  of  cell 
membranes.  Much  of  these  data 
regarding  LPE  and  related 
phospholipids  were  submitted  in 
support  of  similar  waivers  in 
conjunction  with  a  temporary  tolerance 
exemption  (see  40  CFR  180.1199)  (Ref. 
5)  for  the  use  of  this  active  ingredient 
under  an  Experimental  Use  Permit  (EPA 
Reg.  No.  70515-EUP-l).  See  also  memo 
from  Russell  Jones,  Ph.D.  to  Sheila 
Moats,  Ph.D.,  October  8,  1997  (Ref.  7). 
The  aforementioned  data  may  be 
bridged  to  support  the  current  waiver 
requests.  In  addition,  there  is  a  long 
history  of  consumption  by  humans  of 


lipids  in  food  and  the  Agency  knows  of 
no  instance  where  lipids  have  been 
associated  with  any  toxic  effects  related 
to  the  consumption  of  food.  Due  to  this 
knowledge  of  LPE's  presence  and 
function  in  the  human  system  (Ref.  1) 
and  the  recent  acute  testing.  EPA 
believes  LPE  is  unlikely  to  be 
carcinogenic  or  have  other  long-term 
to.xic  effects. 

V.  Aggregate  Exposures 

In  examining  aggregate  exposure", 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
surface  wafer  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

1 .  Food.  Because  LPE  is  a  naturally 
occurring  fat  pre.sent  in  all  living 
organisms,  there  is  a  groat  likelihood  of 
exposure  to  naturally  occurring  LPE  for 
most,  if  not  all  individuals,  including 
infants  and  children.  As  mentioned 
above.  LPE  is  found  in  human  breast 
milk,  cow  milk,  corn  grain,  starch,  oats 
and  plant  tissues  and  high  quantities  are 
found  in  both  egg  yolk  and  meats  (Ref. 

1 ).  Thus,  LPE  is  a  normal  part  of  the 
human  diet.  To  date,  there  have  been  no 
reports  of  any  hypersensitivity  incidents 
or  reports  of  any  known  adverse  ; 

reactions  in  humans  resulting  from 
exposure  to  LPE.  A  gallon  of  end-use 
product  can  be  produced  from  the  LPE 
equivalent  to  that  found  in  six  eggs  (Ref. 
5).  The  product  would  then  be  diluted 
to  achieve  the  25-400  ppm  of  LPE 
proposed  for  final  spray  or  dip  use. 
Even  if  there  is  a  significant  increase  in 
exposure  to  LPE  due  to  its  use  as  a 
pesticide,  the  battery  of  acute  toxicity 
studies  submitted  by  the  registrant 
demonstrating  very  low  mammalian 
toxicity  (Toxicity  Categories  III  and  IV) 
indicates  that  risk  associated  with  acute 
exposures  by  the  oral,  dermal  and 
inhalation  routes  would  be  low  to  non- 
existent. 

2.  Drinking  water  exposure.  LPE  may 
get  into  surface  water  during  run-off,  but 
dissipation  of  LPE  in  the  environment 
will,  in  all  likelihood,  be  through 
microbial  mediated  degradation  which 
will  rapidly  remove  the  residues  (Ref. 
1).  The  levels  of  residues  that  might  get 
into  ground  or  surface  water  used  for 
drinking  water  will  not  be  high 
compared  to  the  exposure  from 
naturally  occurring  residues  of  LPE. 


B.  Other  Non-Occupational  Exposure 

The  potential  for  non-flietary 
exposure  to  LPE  pesticide  residues  for 
the  general  population,  including 
infants  and  children,  is  unlikely  because 
potential  use  sites  are  commercial,    . 
agricultural,  and  horticultural.  However, 
because  LPE  is  a  natural  fat  present  in 
all  cellular  organisms,  there  is  a  great 
likelihood  of  prior  exposure  for  most,  if 
not  all,  individuals.  LPE  is  a  normal  part 
of  the  human  diet  and  the  increased 
exposure  due  to  this  proposed  product 
would  be  negligible. 

VI.  Cumulative  Effects 

The  Agency  has  considered  the 
cumulative  effects  of  LPE  and  other 
substances  in  relation  to  a  common 
mechanism  of  toxicity.  These 
considerations  include  the  possible 
('umulative  effects  of  such  residues  on 
infants  and  children.  There  is  no 
indication  of  mammalian  toxicity  at  the 
maximum  doses  tpsted.  of  this  or  other 
products  containing  LPE. 

VII.  Determination  of  Safety  for  US. 
Population,  Infants  and  Children 

1.  U.S.  population.  There  is 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
residues  of  LPE  to'  the  U.S.  population. 
This  includes  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information.  The 
Agencv  has  arrived  at  this  conclusion 
based  on  the  very  low  levels  of  t 
mammalian  toxicity  (no  toxicity  at  the 
maximum  doses  tested.  Toxicity 
Categories  III  and  IV)  associated  wjth 
LPE  and  the  long  history  of  safe  use  and 
consumption  of  LPE. 

2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
apply  an  additional  tenfold  margin  of 
exposure  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  prenatal  and  postnatal 
toxicity  and  the  completeness  of  the 
data  base  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children. 
Margins  of  exposure  (safety)  are  often 
referred  to  as  uncertainty  (safety) 
factors.  In  this  in.stance,  based  on  all  the 
available  information,  the  Agency 
concludes  that  LPE  is  practically  non- 
toxic to  mammals,  including  infants  and 
children.  Thus,  there  are  no  threshold 
effects  of  concern  and,  as  a  result  the 
provision  requiring  an  additional 
margin  of  safety  does  not  apply.  Further, 
the  provisions  of  consumption  patterns, 
special  susceptibility,  and  cumulative 
effects  do  not  apply.  As  a  result,  EPA 
has  not  used  a  margin  of  exposure 
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(safety)  approach  to  assess  the  safety  of 
LPE.  ' 

VIII.  Other  Considerations 

A.  Endocrine  Disruptors 

EPA  is  required  under  the  FFDCA  as 
amended  by  FQPA  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticide  active  and  other  ingredients) 
"may  have  an  effect  in  humans  that  is 
similar  to  an  effect  produced  by  a 
naturally-occurring  estrogen,  or  other 
such  endocrine  effects  as  the 
Administrator  may  designate." 
Following  the  recommendations  of  its 
Endocrine  Disruptor  Screening  and 
Testing  Advisory  Committee  (EDSTAC), 
EPA  determined  that  there  is  no 
scientific  basis  for  including,  as  part  of 
the  program,  the  androgen-  and  thyroid 
hormone  systems  in  addition  to  the 
estrogen  hormone  system.  EPA  also 
adopted  EDSTACs  recommendation 
that  the  program  include  evaluations  of 
potential  effects  in  wildlife.  For 
pesticide  chemicals.  EPA  will  use 
FIFRA  and.  to  the  extent  that  effects  in 
wildlife  may  help  determine  whether  a 
substance  may  have  an  effect  in 
humans.  FFDCA  authority  to  require 
wildlife  evaluations.  As  the  science 
develops  and  resources  allow,  screening 
of  additional  hormone  systems  may  be 
added  to  the  Endocrine  Disruptor 
Screening  Program(EDSP).  When  the 
appropriate  screening  and/or  testing 
protocols  being  considered  under  the 
Agency's  Endocrine  Disruptor  Screening 
Program  have  been  developed.  LPE  may 
be  subjected  to  additional  screening 
and/or  testing  to  better  characterize 
effects  related  to  endocrine  disruption. 

Based  on  available  data,  no  endocrine 
system-related  effects  have  been 
identified  with  consumption  of  LPE.  h 
is  a  naturally  occurring  residue  in  raw 
agricultural  food,  feed  commodities  and 
processed  food.  To  date,  there  is  no 
evidence  to  suggest  that  LPE  affects  the 
immune  system,  functions  in  a  manner 
similar  to  aity  known  hormone,  or  that 
it  acts  as  an  endocrine  disruptor. 

B.  Analytical  Methodlsj 

The  Agency  proposes  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  without  any  numerical 
limitation  for  the  reasons  stated  above, 
including  LPE's  lack  of  mammalian 
toxicity.  For  the  same  reasons,  the 
Agency  has  concluded  that  an  analytical 
method  is  not  required  for  enforcement 
purposes  for  LPE. 


C.  Codex  Maximum  Residue  Level 

There  are  no  Codex  Maximum 
Residue  Levels  established  for  residues 
of  LPE. 

IX.  Conclusions 

Based  on  the  toxicology  data 
submitted,  there  is  reasonable  certainty 
no  harm  will  result  from  aggregate 
exposure  of  residues  of  LPE  to  the  U.S. 
population,  including  infants  and 
children,  when  the  proposed  product  is 
used  in  accordance  with  good 
agricultural  practices.  This  includes  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.  The  Agency  has 
arrived  at  this  conclusion  based  on  data 
submitted  demonstrating  no  toxicity  at 
the  maximum  doses  tested  and  the  long 
history  of  safe  use  and  consumption  of 
naturally  occurring  LPE.  As  a  result. 
EPA  establishes  an  exemption  from 
tolerance  requirements  pursuant  to 
FFDCA  408(c)  and  (d)  for  residues  of 
LPE  in  or  on  all  food  commodities. 

X.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  prwedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA. 
you  must  identify  docket  control 
number  OPP-30i212  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  lune  10.  2002. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 


grounds  for  the  objections  (40  CFR 
173.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall.  401  M  St..  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiv^rjor 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave  .  NW..  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
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(safety)  approach  to  assess  the  safety  of 
LPE. 

Vm.  other  Consideratioiis 

A.  Endocrine  Dismptois 

EPA  is  required  under  the  FFDCA  as 
amended  by  FQPA  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticide  active  and  other  ingredients) 
"may  have  an  effect  in  hiunans  that  is 
similar  to  an  effect  produced  by  a 
naturally-occurring  estrogen,  or  other 
such  endocrine  effects  as  the 
Administrator  may  designate." 
Following  the  recommendations  of  its 
Endocrine  Disruptor  Screening  and 
Testing  Advisory  Committee  (EDSTAC), 
EPA  determined  that  there  is  no 
scientific  basis  for  including,  as  part  of 
the  program,  the  androgen-  and  thyroid 
hormone  systems  in  addition  to  the 
estrogen  hormone  system.  EPA  also 
adopted  EDSTAC's  recommendation 
that  the  program  include  evaluations  of 
potential  effects  in  wildlife.  For 
pesticide  chemicals,  EPA  will  use 
FIFRA  and,  to  the  extent  that  effects  in 
wildlife  may  help  determine  whether  a 
substance  may  have  an  effect  in 
humans,  FFDCA  authority  to  require 
wildlife  evaluations.  As  the  science 
develops  and  resoiuces  allow,  screening 
of  additional  hormone  systems  may  be 
added  to  the  Endocrine  Disruptor 
Screening  Program(EDSP).  When  the 
appropriate  screening  and/or  testing 
protocols  being  considered  under  the 
Agency's  Endocrine  Disruptor  Screening 
Program  have  been  developed,  LPE  may 
be  subjected  to  additional  screening 
and/or  testing  to  better  characterize 
effects  related  to  endocrine  disruption. 

Based  on  available  data,  no  endocrine 
system-related  effects  have  been 
identified  with  consumption  of  LPE.  It 
is  a  naturally  occurring  residue  in  raw 
agricidtural  food,  feed  commodities  and 
processed  food.  To  date,  there  is  no 
evidence  to  suggest  that  LPE  affects  the 
immune  system,  functions  in  a  manner 
similar  to  any  known  hormone,  or  that 
it  acts  as  an  endocrine  disruptor. 

B.  Analytical  Method(s) 

The  Agency  proposes  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  without  any  nimierical 
limitation  for  the  reasons  stated  above, 
including  LPE's  lack  of  manunalian 
toxicity.  For  the  same  reasons,  the 
Agency  has  concluded  that  an  analytical 
method  is  not  required  for  enforcement 
purposes  for  LPE. 


C.  Codex  Maximum  Residue  Level 

There  are  no  Codex  Maximum 
Residue  Levels  established  for  residues 
of  LPE. 

rx.  Conclusions 

Based  on  the  toxicology  data 
submitted,  there  is  reasonable  certainty 
no  harm  will  result  from  aggregate 
exposure  of  residues  of  LPE  to  the  U.S. 
popidation,  including  infents  and 
children,  when  the  proposed  product  is 
used  in  accordance  with  good 
agricultural  practices.  This  includes  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.  The  Agency  has 
arrived  at  this  conclusion  based  on  data 
submitted  demonstrating  no  toxicity  at 
the  maximum  doses  tested  and  the  long 
history  of  safe  use  and  consimiption  of 
naturally  occiuring  LPE.  As  a  result, 
EPA  establishes  an  exemption  from 
tolerance  requirements  pursuant  to 
FFDCA  408(c)  and  (d)  for  residues  of 
IPE  in  or  on  all  food  commodities. 

X.  Obfections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFTKIA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301212  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  Jime  10.  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 


groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediues  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  pubUcly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW..  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall.  401  M  St..  SW., 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
nimiber  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  infqrmation  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Enviroimiental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  ymiurauest  for  such  a  waiver  to: 
James  nHIPs.  Information  Resources 
and  Services  Division  {7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
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with  the  Hearing  Clerk  as  described  in 
Unit  IX. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  niunber 
C»*P-301212,  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington. 
DC  20460.  In  person  or  by  courier,  bring 
a  copy  to  the  location  of  the  PIRIB 
described  in  Unit  LB. 2.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  or  ASCII  file 
format.  Do  not  include  any  CBI  in  your 
electronic  copy.  You  may  also  submit  an 
electronic  copy  of  your  request  at  many 
Federal  Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

XI.  Refierences 

1.  JP  BioRegulators.  fric.  A  Review  on 
Lysophosphatidylethanolamine  and 
Related  Phospholipids.  2000. 

2.  Nutra-Park  Inc.  Effect  of  LPE 
Applications.  2002. 

3.  USEPA.  Science  review  in  support 
of  registration  of  LPE  E94T  Technical 
and  LPE-94  20%  Aqueous  Growth 
Regulator;  Memo  from  Jones,  Russell  S., 
Ph.D..  September  13.  2001. 

4.  USEPA.  Data  Evaluation  Record: 
Skin  Sensitization  (MRID  454357-01), 
Reilly,  Sheryl  K.,  Ph.D.,  January  21. 
2002. 

5.  Palta,  Jiwan,  Ph.D.  and  Hartman, 
Christina  L.,  Ph.D.:  PhosphoUpid  Safety 
Data  in  Support  of  a  Petition  Proposing 
a  Temporary  Exemptionrfrom  the 
Requirement  of  a  Tolerance  for 
PhosphoUpid  for  Use  in  Grapes, 
Tomatoes.  Apples.  Pear.  Peaches. 
Nectarines.  Citrus.  Cranberries,  and 
Strawberries,  1997  (MRID  443399-05). 


6.  JP  BioRegulators.  Inc.:  Waiver 
Request  from  Biochemical  Pesticides 
Toxicology  Data  Requirements.  2000. 

7.  USEPA.  An  Experimental  Use 
Permit  (EUP)  and  Petition  for  a 
Temporary  Tolerance  Exemption  for 
PhosphoUpid;  Memo  from  Jones, 
RusseU  S..  Ph.D.  to  Sheila  Moats,  Ph.D., 
October  8,  1997. 

XH.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  imder  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355.  May  22.  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (PubUc 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  other 
Agency  action  imder  Executive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pxu-suant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 


or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  enstue  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "PoUcies 
that  have  federaUsm  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States,   . 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govertunent."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibiUties  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications  "  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
govenunent  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
govenunent  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Ordw  13175  does  not 
apply  to  this  rule. 

Xm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  SmaU 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  nile  report,  which  includes  a 
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copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Sub|ect8  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedxire, 
Agricultxiral  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  26,  2002. 
fames  Jones, 
Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CJFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.1199  is  revised  to  read 
as  follows: 

§180.1199  Lysophosphatidytothanolamine 
(LPE);  oxempUon  from  the  requirement  of  a 
totarance. 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  the  biochemical  pesticide 
lysophosphatidylethanolamine  in  or  on 
all  food  commodities. 

[FR  Doc.  02-8829  Filed  4-10-02;  8:45  am] 
BiujNG  cooc  esao-M-s 

ENVIROriMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-7168-8] 

Washington:  Rnal  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revision 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  Washington  applied  to  the 
United  States  Environmental  Protection 
Agency  (EPA)  for  final  authorization  of 
changes  to  its  hazardous  waste  program 
imder  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The  EPA  has 
reached  a  final  determination  that  these 
changes  to  the  Washington  hazardous 
waste  program  satisfy  all  requirements 
needed  to  qualify  for  final  authorization. 


Thus,  with  respect  to  these  revisions, 
EPA  is  granting  final  authorization  to 
the  State  to  operate  its  program  subject 
to  the  limitations  on  its  authority 
retained  by  EPA  in  accordance  with 
RCRA,  including  the  Hazardous  and 
Solid  Waste  Amendments  of  1984. 
EFFECTIVE  DATE:  Final  authorization  for 
the  revisions  to  Washington's  hazardous 
waste  management  program  shall  be 
effective  at  1  p.m.  on  April  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nina  Kocourek,  U.S.  EPA,  Region  10, 
Office  of  Waste  and  Chemicals 
Management,  1200  Sixth  Avenue,  Mail 
Stop  WCM-122,  Seattle,  Washington 
98101,  phone  (206) 553-6502. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(b).  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to  and  consistent  vvrith 
the  Federal  program.  States  are  required 
to  have  enforcement  authority  which  is 
adequate  to  enforce  compliance  with  the 
requirements  of  the  hazardous  waste 
program.  Under  RCRA  section  3009, 
States  are  not  allowed  to  impose  any 
requirements  which  are  less  stringent 
than  the  Federal  program.  As  the 
Federal  program  changes.  States  must 
change  their  programs  and  ask  EPA  to 
authorize  the  changes.  Changes  to  State 
programs  may  be  necessary  when 
Federal  or  State  statutory  or  regulatory 
authority  is  modified  or  when  certain 
other  changes  occur.  Most  commonly. 
States  must  change  their  programs 
because  of  changes  to  EPA's  regulations 
in  Title  40  of  the  Code  of  Federal 
Regulations  (CFR)  parts  124,  260 
through  266,  268,  270,  273  and  279. 

Washington  initially  received  final 
authorization  on  January  30, 1986, 
effective  January  31,  1986  (51  FR  3782), 
to  implement  the  State's  dangerous 
waste  management  program.  EPA  also 
granted  authorization  for  changes  to 
Washington's  program  on  September  22, 
1987.  effective  on  November  23, 1987 
(52  FR  35556);  August  17,  1990, 
effective  October  16, 1990  (55  FR 
33695);  November  4, 1994,  effective 
November  4,  1994  (59  FR  55322); 
February  29, 1996,  effective  April  29, 
1996  (61  FR  7736);  September  22, 1998, 
effective  October  22,  1998  (63  FR 
50531);  and  on  October  12,  1999, 
effective  January  11,  2000  (64  FR 
55142).  On  August  2,  2001,  Washington 
submitted  a  final  program  revision 
application  to  EPA  in  accordance  with 
40  CFR  271.21  seeking  authorization  of 
changes  to  the  State  program.  On 


January  15,  2002,  EPA  pubUshed  its 
preliminary  decision  announcing  its 
intent  to  grant  Washington  final 
authorization  for  revisions  to  its 
federally  authorized  hazardous  waste 
program.  Further  background  on  the 
tentative  determination  to  grant 
authorization  appears  at  67  FR  1931- 
1937  (January  15,  2002). 

B.  What  Were  the  Comments  and 
Responses  to  EPA's  Proposal? 

Along  with  the  tentative 
determination  in  EPA's  proposal,  EPA 
also  annoimced  the  availabiUty  of  the 
authorization  i^vision  application  for 
public  comment.  The  public  comment 
period  ended  on  February  14,  2002.  EPA 
received  one  written  comment  during 
the  public  comment  period.  The 
significant  issues  raised  by  the 
commenter  are  summarized  and 
responded  to  below. 

The  commenter  asserts  that  the 
Washington  Conunercial  Fertilizer  Act, 
Chapter  15.54  RCW,  acts  to  circiunvent 
and  knowingly  violate  the  Washington 
Dangerous  Waste  Regulations,  WAG 
173-303.  EPA  reviewed  the  Washington 
Commercial  Fertilizer  Act.  also  known 
as  the  fertilizer  registration  act,  to 
determine  the  validity  of  the 
conunenter's  assertion.  Although 
implemented  by  the  Washington 
Department  of  Agriculture,  the 
legislative  intent  of  the  fertilizer 
registration  act,  as  stated  in  RCW 
15.54.265,  is  to  ensure  that  all  fertilizers 
in  Washington  meet  standards  for 
allowable  metals,  that  fertilizer 
purchasers  and  users  know  about  the 
contents  of  fertilizer  products  in 
Washington,  that  the  oversight  authority 
of  the  Washington  Department  of 
Ecology  (Ecology)  over  waste-derived 
fertilizers  be  clarified,  and  that  better 
information  be  provided  to  the 
Washington  public  on  fertilizers,  soils, 
and  potential  health  effects.  EPA  found 
nothing  in  the  fertilizer  registration  act, 
per  se,  to  circumvent  or  knowingly 
violate  the  Washington  Dangerous 
Waste  regulations. 

The  fertilizer  registration  act,  at  RCW 
15.54.270(34),  defines  waste-derived 
fertilizers  as  commercial  fertilizers 
derived  in  whole  or  in  part  from  solid 
waste  as  defined  in  chapter  70.95  or 
70.105  RCW,  or  rules  adopted 
thereimder,  excluding  biosolids 
regulated  under  chapter  70.95J  RCW  or 
wastewaters  regulated  under  chapter 
90.48  RCW.  Before  the  Washington 
Department  of  Agricultiu-e  can  register  a 
waste-derived  fertilizer  or  micronutrient 
fertilizer,  it  must  obtain  written 
approval  from  Ecology  as  provided  by 
RCW  15.54.820.  For  waste^ierived 
fertilizers,  Ecology  must  evaluate 
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whether  the  use  of  a  proposed  waste- 
derived  fertiUzer  or  micronutrient 
fertilizer  in  Washington  is  consistent 
with  the  state  solid  waste  management 
act,  chapter  70.95  RCW,  the  hazardous 
waste  management  act,  chapter  70.105 
RCW,  and  RCRA.  In  performing  this 
evaluation.  Ecology  must  apply  the 
standards  adopted  by  the  Washington 
Department  of  Agriculture  at  RCW 
15.54.800,  which  are  based  on  specific 
standards  for  metals  adapted  from 
Canadian  standards.  If  more  stringent 
standards  apply  under  chapter  173-303 
WAG  for  the  same  constituents.  Ecology 
is  required  to  use  the  more  stringent 
standards  from  the  hazardous  waste 
regulations.  RCW  15.54.820.  This 
assessment  for  purposes  of  fertilizer 
registration  in  the  State  of  Washington 
does  not  preempt  the  independently 
apphcable  regulations  for  hazardous 
waste  management  in  the  State. 

LThe  commenter  asserts  that  the 
rtilizer  registration  act  defies  the 
RCRA  mandate  to  ban  open  dumping  of 
solid  wastes  on  the  land.  EPA 
regulations  specifically  consider  the 
application  of  waste-derived  products 
on  the  land  and  such  placement  is  not 
prohibited.  Rather  than  prohibiting  its 
use,  a  waste-derived  fertilizer,  also 
known  as  a  waste-derived  product,  is 
required  to  meet  the  same  treatment 
standards  as  if  the  product  was  to  be 
disposed  in  a  landfill.  EPA's  regulations 
at  40  CFR  part  266,  subpart  G,  place 
controls  on  the  management  of 
hazardous  wastes  before  such  wastes  are 
made  into  a  fertilizer.  This  use  of 
hazardous  waste  is  a  type  of  recycling 
which  in  EPA's  regulations  is  referred  to 
as  "use  constituting  disposal."  A 
fertilizer  produced  from  hazardous 
waste  is  an  example  of  a  use 
constituting  disposal.  Consistent  with 
section  1003  of  RCRA,  EPA  encourages 
materials  recovery  and  properly 
conducted  recycling  and  reuse  as  an 
integral  component  of  the  RCRA  cradle- 
to-grave  waste  management  system. 
Rather  than  prohibiting  the  use  of 
waste-derived  fertilizers,  EPA 
promulgated  regulations  to  require  that 
hazardous  wastes  that  are  going  to  be 
made  into  fertilizers  be  managed  in 
accordance  with  all  applicable 
hazardous  waste  management 
requirements  imtil  the  wastes  are  made 
into  a  fertilizer.  Washington  adopted 
these  "use  constituting  disposal"  rules, 
40  CFR  266.20,  266.21  and  266.22,  as 
WAG  173-303-505(l)(a)  and  (b).  The 
hazardous  waste  program  in 
Washington  is  authorized  for  these 
rules.  Under  the  federal  RCRA  and  state 
authorized  rules,  a  generator  of  a 
lazardous  waste  that  is  going  to  be 


made  into  a  fertilizer  is  required  to 
comply  with  the  RCRA  generator 
requirements,  including  manifesting  off- 
site  shipments  of  the  wastes.  The 
owners  and  operators  of  facilities  that 
store  recyclable  materials  that  are  to  be 
used  in  a  manner  that  constitutes 
disposal,  but  who  are  not  themselves 
the  ultimate  users  of  the  materials,  are 
regulated  under  all  applicable 
provisions  of  40  CFR  parts  264  and  265, 
268  and  parts  270  and  124  and  all 
corresponding  federally  authorized  state 
analogs.  A  RCRA  permit  is  generally 
required  for  storage  of  these  wastes  by 
fertilizer  manufacturers. 

Because  the  use  of  waste-derived 
products  on  the  land  is  also  a  type  of 
land  disposal,  EPA  requires  that  all 
waste-derived  products  (except  for  K061 
derived  fertilizers  ^  meet  the  applicable 
LDR  treatment  standards  prior  to  the 
land  disposal  of  such  wastes.  This 
includes  meeting  the  "Phase  IV"  (May 
26,  1998,  63  FR  28556)  treatment 
standards.  Under  EPA's  regulations, 
manufactiu^rs  of  waste  derived 
fertilizers  must  provide  notice  and 
certify  compliance  with  LDR  standards, 
40  CFR  268.7,  and  notify  the  authorized 
agency  (EPA  or  the  authorized  state 
agency  implementing  the  authorized 
hazardous  waste  program)  of  each 
shipment  of  product  made  from 
recycled  hazardous  waste.  40  CFR 
268.7(b)(6). 

The  commenter  asserts  that  the 
Washington  authorized  hazardous  waste 
program  is  not  implementing  the 
requirements  of  the  RCRA  regulations  at 
40  CFR  part  266,  subpart  C  because 
Washington  is  not  implementing  the 
Phase  rv  LDR  regulations.  Washington's 
authorized  hazardous  waste  program 
does  not  ciurently  include  the  Phase  IV 
LDR  standards.  Today's  final  rule  will 
authorize  the  Phase  IV  LDR  standards 
adopted  by  Washington  in  chapter  173- 
303  WAG.  As  a  matter  of  state  law, 
Washington  has  been  implementing  its 
State  Phase  IV  LDR  standards  since  the 
effective  date  of  the  State  law.  The 
Phase  IV  standards  which  EPA 
promulgated  as  HSWA  regulations  are 
implemented  dfrectly  by  EPA  in  States 
with  authorized  hazardous  waste 
programs,  such  as  Washington,  \mtil  the 
State  regxilations  are  authorized  by  EPA. 
For  purposes  of  federal  RCRA,  the  LDR 
standards  that  must  be  complied  writh 
include  the  Phase  IV  standards  and 
include  LDR  treatment  standards  for  all 


'  EPA  has  proposed  to  remove  the  regulatory 
provision  which  currently  exempts  fertilizer  made 
from  K061  from  having  to  meet  applicable  LDR 
standards  in  EPA's  proposed  rule  "Requirements 
for  Zinc  Fertilizers  Made  from  Recycled  Hazardous 
Secondary  Materials, "  dated  November  28.  2000.  65 
FR  70958. 


constituents  subject  to  treatment  before 
disposal  on  the  land. 

'The  commenter  asserts  that  Ecology  is 
reviewing  the  use  of  waste-derived 
fertilizers  against  the  Phase  HI  LDR 
standards  rather  than  the  Phase  IV 
standards.  However,  as  was  discussed 
earlier,  in  assessing  waste-derived 
fertiUzers  for  piuposes  of  fertilizer 
registration  in  the  State  of  Washington, 
Ecology  is  required  to  use  the  more 
stringent  standards  that  apply  imder 
chapter  173-303  WAG  for  the 
constituents  addressed  by  the  standards 
adopted  by  the  Washington  Department 
of  Agriculture  in  RCW  15.54.800.  For 
purposes  of  hazardous  waste 
management,  the  fertilizer  registration 
act  does  not  preempt  the  appUcability  of 
the  LDR  standards,  including  the  more 
stringent  Phase  IV  LDR  standards. 

The  commenter  asserts  that  the 
fertilizer  registration  act  limits 
Washington's  review  of  waste-derived 
fertihzers  to  nine  metals,  enhances  the 
probability  of  dilution  of  hazardous 
waste  by  registering  the  fertilizer  as  a 
whole  product  rather  than  looking  at 
each  recyclable  material,  and  fails  to  test 
total  chromium  or  address  total  metals. 
The  fertilizer  registration  act  requires 
that  the  Washington  Department  of 
Agricultiue  obtain  written  approval 
from  Ecology  before  the  Department  of 
Agriculttu^  can  register  a  waste-derived 
fertilizer  or  micronutrient  fertilizer  in 
Washington.  (RCW  15.54.800).  Ecology 
assesses  whether  or  not  to  provide 
written  approval  for  registration  to  the 
Department  of  Agriculture  based  on  the 
screening  criteria  in  the  fertiliser 
registration  act  and  based  on  appUcable 
hazardous  waste  regulations.  The 
Washington  legislating  clearly  intended 
that  the  regulation  of  waste-derived 
fertiUzer  be  under  the  domain  of 
Ecology  rather  than  the  Department  of 
Agriculture.  Notwithstanding  the  nine- 
metal  screening  criteria  found  in  the 
fertilizer  registration  act,  the  LDR 
regulations  in  the  Washington 
Dangerous  Waste  regulations  are 
applicable  independently  of  the 
fertilizer  registration  act.  Under  ciuxent 
EPA  regulations,  manufacturers  of 
fertilizers  made  from  recycled 
hazardous  wastes  are  required  to 
comply  with  apphcable  LDR  treatment 
standards  for  the  hazardous  wastes 
which  they  contain  before  the  fertilizer 
may  be  used  (40  CFR  268.40)  and  a 
notice  of  each  shipment  of  each 
fertilizer  product  must  be  submitted  to 
the  authorized  agency  (EPA  before  the 
State  is  authorized  and  the  authorized 
State  afterwards)  (40  CFR  268.7(b)(6)). 
These  treatment  standards  must  be  met 
for  characteristic  hazardous  wastes  even 
if  the  product  does  not  exhibit  a 
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hazardous  waste  characteristic.  The  LDR 
standards  set  limits  for  certain  metals  in 
hazardous  wastes  before  the  waste  or 
waste  product  can  be  applied  to  the 
land. 

C  What  Decisions  Have  We  Made  in 
ThisRulet 

EPA  has  made  a  final  determination 
that  Washington's  application  for 
authorization  of  the  revisions  to  the 
Washington  authorized  program  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Therefore,  with  respect  to  the  revisions, 
we  are  granting  Washington  final 
authorization  to  operate  its  hazardous 
waste  program  as  described  in  the 
revision  authorization  application. 
Washington's  authorized  program  will 
be  responsible  for  carrying  out  the 
aspects  of  the  RCRA  program  described 
in  its  revised  program  application, 
subject  to  the  limitations  of  RCRA. 
including  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
Regulatory  revisions  which  are  less 
stringent  than  Federal  program 
requirements  and  those  regulatory 
revisions  which  are  broader  in  scope 
than  Federal  program  requirements  are 
not  part  of  this  final  authorization 
decision.  Washington's  authorized 
program  does  not  extend  to  Indian 
country,  except  that  Washington  does 
have  jurisdiction  over  non-trust  lands 
within  the  1873  Survey  Area  of  the 
Puyallup  Reservation  as  defined  in  the 
Settlement  Agreement  between  the 
Puyallup  Tribe,  Federal,  State  and  local 
governments  dated  August  27, 1988. 
Within  the  1873  Survey  Area  of  the 
Puyallup  Reservation,  EPA  retains 


jurisdiction  and  authority  to  implement 
RCRA  over  Indian  country  and  over 
trust  lands,  Indians  and  Indian 
activities. 

New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  are 
implementable  by  EPA  and  take  effect 
in  States  with  authorized  programs 
before  such  programs  are  authorized  for 
the  requirements.  Thus.  EPA  will 
implement  those  HSWA  requirements 
and  prohibitions  in  Washington, 
including  issuing  permits,  imtil  the 
State  is  granted  authorization  to  do  so. 

D,  What  Will  Be  the  Effect  of  Today's 
Action? 

A  facility  in  Washington  subject  to 
RCRA  must  comply  with  the  authorized 
State  program  requirements  and  with 
any  applicable  Federally-issued 
requirements,  such  as,  for  example,  the 
federal  HSWA  provisions  for  which  the 
State  is  not  authorized,  and  RCRA 
requirements  that  are  not  supplanted  by 
authorized  State-issued  requirements,  in 
order  to  comply  with  RCRA. 
Washington  has  enforcement 
responsibilities  under  its  State 
hazardous  waste  program  for  violations 
of  its  currently  authorized  program  and 
will  have  enforcement  responsibilities 
for  the  revisions  which  are  the  subject 
of  this  final  rule.  EPA  continues  to  have 
independent  enforcement  authority 
under  RCRA  sections  3007.  3008.  3013. 
and  7003.  which  include,  among  others, 
authority  to: 

•  Do  inspections  and  require 
monitoring,  tests,  analyses,  or  reports; 

•  Enforce  RCRA  requirements, 
including  State  program  requirements 


that  are  authorized  by  EPA  and  any 
applicable  Federally-issued  statutes  and 
regulations,  and  suspend  or  revoke 
permits;  and 

•  Take  enforcement  actions  regardless 
of  whether  the  State  has  taken  its  own 
actions. 

This  final  action  approving  these 
revision  will  not  impose  additional 
requirements  on  the  regulated 
community  because  the  regulations  for 
which  Washington's  program  are  being 
authorized  are  already  effective  under 
State  law. 

E.  What  Rules  Are  We  Authorizing 
With  Today's  Action? 

EPA  is  granting  final  authorization  for 
the  revisions  to  Washington's  federally 
authorized  program  described  in 
Washington's  final  complete  program 
revision  application,  submitted  to  EPA 
on  August  2,  2001,  and  deemed 
complete  by  EPA  on  September  19, 
2001.  We  have  made  a  final 
determination  that  Washington's 
hazardous  waste  program  revisions,  as 
described  in  this  rule,  satisfy  the 
requirements  necessary  for  final 
authorization.  Regulatory  revisions 
which  are  less  stringent  than  Federal 
program  requirements  and  those 
regulatory  revisions  which  are  broader 
in  scope  than  Federal  program 
requirements  are  not  authorized. 

The  following  table  (Table  1) 
identifies  equivalent  and  more  stringent 
analogues  to  the  Federal  regulations  for 
those  regulatory  revisions  Washington 
requested  authorization  for.  All  of  the 
referenced  analogous  state  authorities 
were  legally  adopted  and  effective  as  of 
June  10,  2000. 


Table  1.— Equivalent  and  More  Stringent  Analogues  to  the  Federal  Regulations  > 


Checklist-* 


17P2 

144  . 
1482 


Federal  requirements 


Interim  Status 


Removal  of  Legally  Ot>solete 

Rules. 
RCRA  Expanded  Public  Par- 

tictpation. 


Federal  Register 
50  FR  28702.  7/15/85  . 

60  FR  33912,  06/29/95 
60  FR  63417,  12/11/95 


Analogous  state  authority  (WAC  173-303-  *  *  *) 


803(1).  803(2);  806(2)(a)  806(2)(b);  806(8);  803(2)(a), 
803(2)(b):  810(1 1)(c),  810(1 1)(e);  805(1)(b),  805(1)(c), 
805(8)(f)(i),  805(8)(f)(ii),  805(8)(g).  805(8)(h),  805(8)(i), 
805(8)0). 

803(2)(b).  803(4Hb),  803(5)(a)(i),  803(5)(a)(i)(A), 
803(5)(a)(i)(B),  803(5)(a)(i)(C). 

281(4)  and  281(4)(a),  281(4)(b).  281(4)(c).  281(4)(d). 
281(4)(d)(i).  281(4)(d)(i)(A),  281  (4)(d)(i)(B).  281  (4)(d)(l)(C), 
281(4)(d)(i)(D),  281(4)(d)(ii),  281  (4)(d)(ii)(A). 
281(4)(d)(ii)(B),  281(4)(d)(ii)(C).  281(4)(d)(ii)(D), 
281(4)(d)(ii)(E);  281(5).  281(5)(a).  281(5)(b),  281(5)(b)(i). 
281(5)(b)(ii),  281(5)(b)(ii)(A),  281(5)(b)(ii)(B), 
281(5)(b)(ii)(C).  281(5)(b)(il)(D),  281  (5)(b)(ii)(E), 
281(5)(b)(ii)(F).  281(5)(b)(iii),  281(6)  and  281(6)(a), 
281(6)(b),  281(6)(c),  281(6)(d),  281(6)(e),  281(6)(0:  040; 
806(4)(a)(xxv);  810(16);  804(6)(a);  807(6),  807(6)(a), 
807(6)(b),   807(6)(b)(i),   807(6)(b)(li),   807(6)(b)(iii), 

•  807(6)(b)(iv),  807(7).  807(8)-(11),  807(14). 
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Table  1.— Equivalent  and  More  Stringent  Analogues  to  the  Federal  Regulations  "—Continued 


Checklist-' 


151  ..., 


154: 


1562 


157 


158 


1j62 


163 


Federal  requirements 


Land  Disposal  Restrictions 
Phase  ill — Decharacterized 
Wastewaters,  Carbamate 
Wastes,  and  Spent 
Potliners. 


CoTKJitionalty  Exempt  Small 
Quantity  Generator  Dis- 
posal Optkxis  Under  Sub- 
title D. 

Consolidated  Organk:  Air 
Emisskin  Standards  for 
Tanks,  Surface  Impound- 
ments, and  Containers:  (In- 
cludes CC  and  the  300 
hour  BB  exemption). 


Military  Munitions  Rule  Haz- 
ardous Waste  Identification 
and  Management;  Expto- 
sives  Emergencies;  Mani- 
fest Exemption  for  Trans- 
port of  Hazardous  Waste  on 
Right-of-Ways  on  Contig- 
uous Properties. 


Federal  Register 


164 


Land  Disposal  Restrictions 
Phase  IV— Treatment 
Standards  for  Wood  Pre- 
serving Wastes,  Paperwork 
Reduction  and  Streamlining, 
Exemptions  From  RCRA  for 
Certain  Processed  Mate- 
rials; and  Miscellaneous 
Hazardous  Waste  Provi- 
skms. 

Testing  Monitoring  Activities 
Amendment  III. 


Clarifrcatkxi  of  Standards  for 
Hazardous  Waste  LDR 
Treatment  Variances. 

Organk:  Air  Emission  Stand- 
ards for  Tanks,  Surface  Im- 
poundments, and  Con- 
tainers; Clarification  and 
Technnal  Amendment:  (AA, 
BB,  CC). 

Kraft  Mill  Steam  Stripper  Con- 
densate Exclusion. 


61  FR  15566,  04/08/96;  61 
FR  15660,  04/08/96;  61  FR 
19117,  04/30/96;  61  FR 
33680,  06/28/96;  61  FR 
36421,  07/10/96;  61  FR 
43924,  08/26/96;  62  FR 
7502,  02/19/97. 

61  FR  34252,  07/01/96  


59  FR  62896,  12/06/94;  60 
FR  26828,  05/19/95;  60  FR 
50426;  09/29/95;  60  FR 
56952;  11/13/95;  61  FR 
4903,  02/09/96;  61  FR 
28508;  06/05/96;  61  FR 
59932;  11/25/96. 


62  FR  6622.  02/12/97 


62  FR  25998,  05/12/97 


62  FR  32452,  06/13/97 


62  FR  64504,  12/05/97 


62  FR  64636.  12/08/97 


62  FR  18504,  04/15/98 


Analogous  state  authority  (WAC  173-303-  *  *  *) 


140  (2)(a). 


070(8)(b),  070(8)(b)(iii),  070(8)(b)(iH)(A),  070(8)(b)(iii)(B), 
070(8)(b)(iii)(E),  070(8)(b)(iii)(F).  070(8)(b)(iii)(D). 
070(8)(b)(iii)(H). 

692(3);  110(3)(g)(ix),  110(3)(g)(x);  120(4)(d),  120(4)(e); 
200(1  )(b)(i),  200(1  )(b)(ii);  201(e);  300(5)(f),  300(5)(i), 
300(5)(i)(A),  300(5)(i)(B);  320(2)(c);  380(1)(c),  38O(1)(0. 
390(3)(d);  630(11);  640(11);  650(12);  680(2);  690(1)(b). 
690(1  )(b)(i),  690(1  )(b)(ii),  690(1  )(b)(iii),  690(1  )(c),  690(2); 
691(1)(b),  691(1)(b)(i),  691(1)(b)(ii).  691(1)(b)(iii), 
691(1)(f),  691/note  at  end  of  (1),  691(2);  692(1)(a), 
692(1  )(b),  692(1  )(b)(i),  692(1  )(b)(ii),  692(1  )(b)(iii), 
692(1  )(b)(iv),  692(1)(b)(v),  692(1  )(b)(vi),  692(1  )(b)(vii), 
692(1  )(b)(viii),  692(1  )(c),  692(1  )(d).  692(1  )(d)(i). 
692(1  )(d)(ii),  692(1  )(d)(iii);  692(2);  400(2)(a);  300(5)(0, 
300(5)(i),  300(5)(i)A),  300(5)(i)(B);  320(2)(c);  380(1  )(c), 
380(1  )(f);  390(3)(d);  400(3)(a);  81 0(8)(a)(ii),  810(8)(a)(iii), 
810(8)(a)(iv);  806(4)(a)(v),  806(4)(b)(vi),  806(4)(c)(xiii), 
806(4)(d)(xi),  806(4)(m). 

040;  016(3)(b)(iii),  016(3)(b)(iv);  170(5);  180(6);  240(10); 
600(3)(p),  600(3)(p)(i)(D),  600(3)(p)(iv),  600(3)(q);  693(1), 
693(2)(a),  693(2)(a)(i),  693(2)(a)(ii),  693(2)(a)(iii), 
693(2)(a)(iv),  693(2)(a)(v),  693(2)(b),  693(2)(b)(i). 
693(2)(b)(i)(A),  693(2)(b)(i)(B),  693(2)(b)(i)(B)(IHIII). 
693(2)(b)(i)(C),  693(2)(b)(ii),  693(2)(b)(iii),  693(2)(c), 
693(2)(d),  693(2)(e),  693(2)(f);  693(3)(a),  693(3)(b); 
400(2)(c)(xiii)(A)(IV),  400(2)(c)(xiii)(D),  400(2)(c))(xii), 
400(3)(b);  400(3)(c)(xii);  578(1  )(a).  578(1  )(b),  578(2)(a), 
578(2)(a)(i),  578(2)(a)(i)(A).  578(2)(a)(i)(B),  578(2)(a)(i)(C), 
578(2)(a)(ii),  578(2)(b),  578(2)(b)(i),  578(2)(b)(ii), 
578(2)(b)(iii),  578(2)(b)(iv),  578(2)(c),  578(2)(c)(i), 
578(2)(c)(ii),  578(2)(d),  578(3),  578(4)(a).  578(4)(a)(i), 
578(4)(a)(i)(A).  578(4)(a)(i)(B),  -  578(4)(a)(i)(C), 

578(4)(a)(i)(D).  578(4)(a)(i)(E).  578(4)(a)(i)(F), 

578(4)(a)(i)(G),  578(4)(a)(ii),  578(4)(a)(iii),  578(4)(b), 
578(4)(c);  578(5);  800(7)(c)(i)(D),  800(7)(c)(i)(E); 
830(4)(h),  830(4)(h)(i),  830(4)(h)(ii),  830(4)(h)(iii),  830(4)(i). 

040;  016(2)(l),  016(2)(m),  016(2)(n),  016(2)(o);  016(5)  Table 
1;  071(3)(ff),  071(3)(gg),  071(3)(gg)(i).  071(3)(gg)(ii); 
120(2)(a)(iv);  140(2)(a). 


110(1);  110(3)(h)(v),  110(3)(h)(vi),  110(3)(g)(i),  110(3)(g)  (ii), 
110(3)(g)(iii),  110(3)(g)(iv),  110(3)(g)(v),  110(3)(g)(vi), 
110(3)(g)(viii),  110(3)(h)(i),  110(3)(a),  110(3)(h)(ii), 
110(3)(h)(iii),  110(3)(h)(vii),  110(3)(g)(x);  690(2);  691(2); 
645(4)(a);  400(3)(a). 

140  (2)(a). 


320(2)(c);  380(1  )(f);  690(1  )(b)(iii),  690(1  )(c).  690(1  )(d): 
690(2);  691(1)(b)(iii),  691(1)(c).  691(1)(f).  691(2); 
692(1  )(b)(i),  692(1  )(c).  692(2);  320(2)(c);  400(3)(a); 
806(4)(a)(v).  . 


071(3)(mm). 
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Table  1.— Equivalent  and  More  Stringent  Analogues  to  the  Federal  Regulations  i-Continued 


Checidist'' 


167A 

167B 

167C 
167F 
1692 

170  . 

171  . 


172 


173 


1743 


175= 


Federal  requirements 


Land  Disposal  Restriction 
Phase  IV  —Treatment 
Standards  for  Metal  Wastes 
and  Mineral  Processing 
Wastes. 

Land  Disposal  Restriction 
Phase  IV  —Hazardous 
Soils  Treatment  Standards 
and  Exdusions. 

Land  Disposal  Restrictions 
Phase  IV— Corrections. 

Exclusion  of  Recycled  Wood 
Preserving  Wastewater. 

Petroleum  Refining  Process 
Wastes. 

Land  Disposal  Restrictions 
Phase  IV— Zinc  Micro  nutri- 
ent Fenilizers,  Amendment. 

Emergency  Revision  of  the 
Land  Disposal  Restrictions 
(LDR)  Treatment  Standards 
for  Listed  Hazardous 
Wastes  from  caibamate 
Production. 

Land  Disposal  Restnction 
Phase  IV  —Extension  of 
Compliance  Date  for  Char- 
acteristic Slags. 

Land  Disposal  Restrictions. 
Treatment  Standards  for 
Spent  Potliners  from  Pri- 
mary Aluminum  Reduction 
Rule  (K088);  Final  Rule. 

Post  Closure  Permit  Require- 
ment and  Closure  Process: 
Requirements  for  alternative 
grourxlwater  monitoring  re- 
quirements for  regulated 
units  colocated  with 
SWMU's  where  both  types 
of  units  have  released  to 
the  environment.. 

HWIR-Media 


Federal  Register 


176  . 

177  . 

178  . 
1792 

18b  . 


Universal  Waste  Rule— Tech- 
nical Amendments. 

Organic  Air  Emission  Stand- 
ards Clarification  and  Tech- 
nical Amendments:  (AA, 
BB.  CC). 

Petroleum  Refining  Process 
Wastes — Leachate  Exemp- 
tion. 

Land  Disposal  Phase  IV— 
Technical  Corrections  and 
Clarifications  to  Treatnwnt 
Standards. 

Test  Procedures  for  Analysis 
of  Oil  and  Grease  and 
Non — Polar  Material. 


63  FR  28556,  05/26/98 

63  FR  28556,  05/28/98 

63  FR  28556.  05/26/98 
63  FR  28556.  05/26/98 
63  FR  42110,  08/06/98 

63  FR  46332,  08/31/98 

63  FR  47410,  09/04/98 


63  FR  48124,  09/09/98 


63  FR  51254,  09/24/98 


63  FR  56710,  10/22/98 


63  FR  65874,  11/30/98 


Analogous  state  authority  (WAC  173-303-  *  *  *) 


140(2)(a). 


140(2)(a). 


140(2)(a). 

071(3)(w)(iii),  071(3)(w)(iii)(A),  071(3)(w)(iii)(B), 
071  (3)(w)(iii)(C),  071  (3)(w)(iii)(D),  071  (3)(w)(iii)(E). 

071(3){p),  071(3)(ij);  071  (3)(cc)(i),  071  (3)(cc)(ii).  071(3)(hh), 
071(3)(hh)(i),  071(3)(hh)(ii).  071(3)(ii);  016(5)(d)(ii);  120 
(2)(a)(viii)(c):  9904;  082(4);  140(2)(a). 

140(2)(a). 


140(2)(a). 


140(2)(a). 


140(2)(a). 


63  FR  71225,  12/24/98 

64  FR  3382,  01/21/99  . 

64  FR  6806.  02/11/99  . 
64  FR  25408,  05/11/99 

64  FR  26315.  05/14/99 


645(1  He),  645(1  )(e)(i),  645(1  )(e)(ii);  610(1)(d).  610(1)(d)(i). 
610(1)(d)(ii);  610(3)(a)(ix),  610(3)(b)(ii)(D);  610(8)(b)(iv), 
610(8)(d)(ii)(D);  620(1)(d),  620(1)(d)(i),  620(1  )(d)(ii): 
400(3)(a). 


040;  071(3)(11)  first  line,  071(3)(11)(i)  through  (iii);  280(5); 
280(6),  280(6)(a),  280(6)(b),  280(6)(c),  280(6)(d), 
280(6)(e),  280(6)(f).  280(6)(g),  280(6)(h).  280(6)(i). 
280(6)0),  280(6)(k);  646(1  )(c);  646(4)(a),  646(7)(a), 
646(8);  400(2)(a);  140(2)(a);  810(13)(a);  830  Appendix  1, 
D.3.g.;  830.  Appendix  1,  N.3. 

520(1).  520(2).  520(2)(a).  520(2)(b).  520(2)(c);  040. 

200(1  )(b)(i),  200(1  )(b)(ii);  690(2);  692(1  )(v),  692(2);  400(3), 
400(3)(a). 

071(3)(kk),  071(3)(kk)(i),  071(3Mkk)(ii).  071(3)(kk)(iii), 
071(3)(kk)(vi).  071(3)(kk)(v). 

016(5)(c);  016  TaWe  1;  017(2)(a)(ili):  201(2);  140(2)(a). 


\ 


110(3Ma),  110(3)(h)(iv). 
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Table  1.— Equivalent  and  More  Stringent  Analogues  to  the  Federal  Regulations  '—Continued 


Checklist'* 


1812 


112,  122.  130. 
166  (Special 
Consolidated 
Checklist  2). 


Federal  requirements 


Universal  Waste  Rule  Specific 
Provisions  for  Hazardous. 
Waste  Lamps. 


Recycled  Used  Oil  Manage- 
ment Standards  as  of  June 
30.  1999. 


Federal  Register 


64  FR  36466.  07/09/99 


57  FR  41566.  09/10/92;  58 
FR  26420,  05/03/93;  58  FR 
33341,06/17/93;  59  FR 
10550,  03/04/94;  63  FR 
24963.  05/06/98;  63  FR 
37780,  07/14/98. 


Analogous  state  authority  (WAC  173-303-  *  *  *) 


040;       077(2).       077(3);       600(3)(o)(ii).       600(3)(o)(iii); 

400(2)(c)(xi)(B).  400(2)(c)(xi)(C);  140(2)(a); 

800(7)(c)(iii)(B),  800(7)(c)(iii)(C);  573(1  )(a)(ii),  573(1  )(a)(iii), 

573(2)(a)(i),       573(2)(b)(ii).       573(2)(b)(iii).       573(3)(a); 

573(5)(a).  573(5)(b).  573(5)(b)(i),  573(5)(b)(ii).  573(5)(c). 

573(5)(c)(i),        573(5)(c)(ii).        573(4)(a).        573(4)(a)(i). 

573(4)(a)(ii),    573(4)(b),    573(6),    573(9)(c),    573(9)(c)(i), 

573(9)(c)(ii),         573(9)(c)(iii),         573(1 0)(c),         573(17). 

573(1 9)(b)(iv),     573(1 9)(b)(v).     573(20)(c),     573(20)(c)(i). 

573(20)(c)(ii),        573(20)(c)(iii).        573(21  )c).        573(28), 

573(35)(a),  573(40)(a). 
040;    515(4);    071(3)(z).    071(3)(kk);     120(3);     120(3)(g). 

120(3)(f);    120(2)(v),    120(2)(a)(viii)(A),    120(2)(a)(viii)(B). 

120(2)(a)(viii)(C),     120(5);    600(5);    510(1)(b)(i);    515(2). 

515(3),  515(4),  515(5),  515(6),  515(6)(c),  515(7),  515(8), 

515(9),  515(9)(a),  515(9)(b),  515(10),  515(11),  515(12). 


'  For  further  discussion  on  where  the  revised  state  mies  differ  from  the  Federal  mies  refer  to  section  G.  below,  the  authorization  revision  appli- 
cation, and  the  administrative  record  for  this  decision.  ^        ,.■ 

estate  role  contains  some  more  stringent  provisions.  For  identification  of  more  stringent  state  provisions  refer  to  the  authonzation  revision  ap- 
plication and  the  administrative  record  for  this  decision. 

3  state  does  not  seek  authorization  for  enforceable  documents  in  lieu  of  post-closure  permits.  ^  ,-o.      ^,  ^ 

"Checklist  generally  reflect  changes  made  to  the  Federal  regulations  pursuant  to  a  particular  Federal  Register  notice  and  EPA  publishes 
these  checklists  as  aids  for  states  to  use  for  the  development  of  their  authorization  application.  (See  EPA's  RCRA  State  Authonzation  web  page 
at  httpJ/www.epa.gov/epaoswer/hazwaste/state/rcra.) 


F.  Where  Are  the  Revised  State  Rules 
Different  From  the  Federal  Rules? 

This  section  discusses  some  of  the 
differences  between  the  revisions 
Washington  requested  authorization  for 
and  those  which  are  part  of  this  final 
authorization  decision.  Not  all  program 
differences  are  discussed  in  this  section 
because  Washington  writes  its  ov«i 
version  of  the  federal  hazardous  waste 
rules.  This  section  discusses  certain 
rules  where  EPA  has  made  the  finding 
that  the  State  program  is  more  stringent 
and  will  be  authorized;  it  discusses 
rules  where  the  State  program  is  broader 
in  scope  and  can  not  be  authorized;  and 
rules  where  the  State  program  is  less 
stringent  than  the  federal  requirements 
and  will  not  be  authorized.  The  State 
program  will  not  be  authorized  for  the 
less  stringent  or  broader  in  scope  rules. 
Less  stringent  State  rules  do  not 
supplant  federal  regulations.  Persons 
must  consult  the  Table  1  for  the  specific 
State  regulations  which  EPA  is 
authorizing  in  today's  final  rule. 

Certain  portions  of  the  federal 
program  are  not  delegable  to  the  states 
because  of  the  Federal  government's 
special  role  in  foreign  policy  matters 
and  because  of  national  concerns  that 
arise  with  certain  decisions.  EPA  does 
not  delegate  import/export  functions. 
Under  the.  RCRA  regulations  foimd  in  40 
CFR  part  262  EPA  will  continue  to 
implement  requirements  for  import/ 
export  functions.  EPA  does  not  delegate 
sections  of  40  CFR  part  268  because  of 
the  national  concerns  that  must  be 
examined  when  decisions  are  made 


under  the  following  Federal  Land 
Disposal  Restriction  requirements:  40 
CFR  268.5 — Procedvues  for  case-by-case 
effective  date  extensions;  40  CFR 
268.6 — "No  migration"  petitions;  40 
CFR  268.42(b) — apphcations  for 
alternate  treatment  methods;  and  40 
CFR  268.44(a)-(g) — general  treatment 
standard  variances.  Washington's 
program  has  excluded  these 
requirements  from  its  state  regulations 
and  EPA  will  continue  to  implement 
these  requirements  under  EPA's  HSWA 
authority.  The  State  requested 
authorization  for  40  CFR  268.44(h) 
through  (m),  which  are  provisions  for 
which  states  may  receive  authorization 
and  are  part  of  this  authorization 
decision. 

States  are  allowed  to  seek 
authorization  for  state  requirements  that 
are  more  stringent  than  federal 
requirements.  EPA  has  authority  to 
authorize  and  enforce  those  parts  of  a 
state's  program  EPA  finds  to  be  more 
stringent  than  the  federal  program.  This 
section  does  not  discuss  each  more 
stringent  finding  made  by  EPA,  but 
persons  can  locate  such  sections  by 
consulting  Table  1,  referenced  above,  as 
well  as  by  reviewing  the  docket  for  this 
rule.  The  State  program  is  authorized  for 
each  more  stringent  requirement  as  a 
part  of  this  rulemaking. 

The  State  program  does  not  provide 
generators  with  an  exemption  from  the 
manifest  requirements  as  found  in  the 
federal  relations  at  40  CFR  262.20(f) 
or  transporters  as  found  at  40  CFR 
263. 10(^.  Generators  and  transporters  in 


Washington  will  have  to  comply  with 
the  more  stringent  state  paperwork 
requirements.  The  State  program  is 
more  stringent  than  the  federal  program 
because  the  State  regulations  do  not 
allow  Remedial  Action  Plans  as  found 
in  the  federal  requirements  at  40  CFR 
part  270,  subpart  H.  The  State's  program 
is  more  stringent  than  the  federal 
program  at  40  CFR  261. 5(j)  because  the 
State  has  not  adopted  this  provision. 
Conditionally  exempt  small  quantity 
generator  hazardous  waste  mixed  with 
used  oil  is  subject  to  full  regulation  as 
a  hazardous  waste  mixture.  The  State 
program  is  also  more  stringent  than  the 
federal  requirements  at  40  CFR  273.9 
because  the  State's  definition  of 
universal  waste  does  not  allow 
pesticides  to  be  managed  as  imiversal 
waste. 

The  State  program  is  more  stringent  in 
certain  places  than  the  federal  miUtary 
munitions  rule.  The  State  did  not  adopt 
the  alternative  requirements  for 
transportation  of  waste  military  ' 
munitions  between  military 
installations  as  is  foimd  in  the  federal 
program  at  40  CFR  266.203(a)-(c)  and  is 
therefore  more  stringent  than  the  federal 
program.  With  respect  to  chemical 
agents  and  chemical  munitions  slated 
for  destruction  pursuant  to  international 
treaties  or  agreements,  the  State 
identifies  such  chemical  agents  and 
chemical  mimitions  as  characteristic 
and/or  listed  hazardous  waste.  In  the 
Mihtary  Munitions  Rule,  at  62  FR  6633. 
EPA  said  that  states  could  be  more 
stringent  than  the  federal  program  for 
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chemical  munitions.  EPA  finds  the  State 
program  to  be  more  stringent  than  the 
federal  program  in  this  area  because  the 
State  rules  do  not  contain  a  provision 
that  differentiates  between  wastes  that 
must  be  designated  and  waste  chemical 
mimitions  or  chemical  munitions  that 
are  not  considered  wastes  because  they 
are  scheduled  for  destruction  pursuant 
to  treaty  or  agreement.  The  State's 
regulations  at  WAC  173-303-693(3)(a) 
are  found  to  be  more  stringent  than  the 
federal  regulation  at  40  CFR  264.1202(a) 
and  WAC  173-303-400(3)(b).  (c)(xii)  is 
foimd  to  be  more  stringent  than  the 
federal  regulation  at  40  CFR 
265.1202(a).  EPA  also  said,  at  62  FR 
6649  in  the  Military  Mimitions  Rule, 
that  states  did  not  have  to  include  a 
conditional  exemption  for  waste 
mimitions  storage  in  their  programs. 
EPA  also  finds  that  the  State's  lack  of  a 
conditional  exemption  for  waste 
munition  storage,  which  is  found  in  the 
federal  regulations  at  40  CFR 
266.205(d),  {d)(2).  is  more  stringent  than 
the  federal  program.  Neither  the  federal 
regulations,  nor  the  State  program 
conditionally  exempt  chemical 
munitions  and  chemical  agents  from 
storage  requirements. 

The  State  did  not  seek  authorization 
for  the  Standards  for  the  Management  of 
Waste  Fuel  and  Used  Oil  for  the 
Burning  of  these  Materials  in  Boilers 
and  hidustrial  Furnaces,  40  CFR 
266.102  through  40  CFR  266.111.  The 
State  did  not  adopt  these  federal 
provisions  as  state  law.  EPA  is 
implementing  these  BIF  requirements  in 
Washington  State  under  EPA's  HSWA 
authority.  States  are  not  allowed  to  seek 
authorization  for  state  requirements  that 
are  broader  in  scope  than  federal 
requirements.  EPA  does  not  have 
authority  to  authorize  and  enforce  those 
parts  of  a  state's  program  EPA  finds  to 
be  broader  in  scope  than  the  federal 
program.  Because  the  State  has  not 
adopted  an  analog  to  40  CFR 
261.4(b)(7) — exclusions  for  solid  waste 
from  the  extraction,  beneficiation,  and 
processing  of  ores  and  minerals,  the 
State's  ladt  of  an  analog  for  the  federal 
exclusion  of  mixtures  of  solid  waste  and 
hazardous  waste  which  are  hazardous 
based  solely  on  a  hazardous 
characteristic  imparted  to  the  waste  as 
a  result  of  a  Bevill  characteristic,  40  CFR 
261.3(a)(2)(iii),  is  broader  in  scope  than 
the  federal  program.  EPA  also  finds  the 
State's  regulation  at  WAC  173-303- 
578(2)(e)  to  be  broader  in  scope  than  the 
federal  regulation  at  40  CFR  266.202(a) 
because  the  State  added  a  requirement 
for  when  munitions  at  closed  and 
transferred  ranges  are  considered  solid 
wastes.  EPA's  final  Military  Munitions 


Rule  did  not  include  this  requirement. 
This  requirement  in  the  State  program  is 
foimd  to  be  broader  in  scope  than  the 
federal  program. 

Although  State  programs  can  be 
authorized  where  they  are  more 
stringent  than  the  federal  program,  state 
programs  cannot  be  authorized  where 
they  are  less  stringent.  EPA  finds  the 
State's  additional  regulation  at  WAC 
173-303-515(6)  for  generators  of  used 
oil  who  self-transport  greater  than  55 
gallons  per  vehicle  trip  to  a  used  oil 
collection  center,  without  also 
designating  as  a  used  oil  transporter,  are 
less  stringent  than  the  federal  provisions 
which  limit  generator  self-transport  of 
used  oil  to  less  than  or  equal  to  55 
gallons  of  used  oil  per  vehicle  trip.  EPA 
also  finds  the  State's  additional 
regulation  at  WAC  171-303-515(7)  for 
used  oil  collection  centers  to  be  less 
stringent  because  the  regulation  allows 
used  oil  collection  centers  to  accept 
greater  than  55  gallons  of  used  oil  from 
a  generator  who  self-transports  used  oil 
to  a  used  oil  collection  center.  The 
direct  impact  of  EPA's  finding  to 
generators  and  used  oil  collection 
centers  in  Washington  is  that  generators 
and  used  oil  collection  centers  will  not 
be  exempted  from  the  State's  federally 
authorized  requirements  which  limit 
self-transport  by  generators  to  less  than 
or  equal  to  55  gallons  and  used  oil 
collection  from  a  self-transporting 
generator  to  less  than  or  equal  to  55 
gallons. 

States  sometimes  make  changes  to 
their  previously  authorized  programs  for 
which  they  need  to  seek 
reauthorization.  In  Washington,  the 
Permit  by  Rule  provision  at  WAC  173- 
303-802(5)  is  broader  in  scope  than  the 
federal  permit  by  rule  regulations  where 
it  applies  to  state-only  wastes.  However, 
the  State  program  is  more  stringent 
where  the  rule  applies  to  fedendly 
regulated  hazardous  wastes  generated 
on-site.  The  federal  regulations  at  40 
CFR  270.1(c)(2)(iv)  and  (v)  exempt 
owners  and  operators  of  totally  enclosed 
treatment  facilities,  elementary 
neutralization  units  or  wastewater 
treatment  units,  as  defined  at  40  CFR 
260.10,  fttjm  RCRA  permitting 
requirements.  The  State  requested 
reauthorization  for  these  changes  and 
EPA  has  determined  that  the  more 
stringent  portion  of  the  rule  is 
authorized  and  the  broader  in  scope 
provision  will  not  be  authorized  in  this 
rulemaking. 

The  State  did  not  seek  authorization 
for  the  entire  Post-Closure  rule.  While 
the  State  will  be  authorized  for  the 
portions  of  the  rule  that  concern 
alternative  requirements  for  co-located 
regulated  units  and  soUd  waste 


management  units  which  have 
commingled  releases,  the  State  did  not 
seek,  nor  will  the  State  be  authorized  for 
the  portions  of  the  rule  that  allow  for 
the  use  of  enforceable  documents  in  lieu 
of  post  closure  permits.  Although  the 
State  did  incorporate  40  CFR 
265.118(c)(4)  by  reference  into  its 
regulations,  the  State  did  not  seek 
authorization  for  this  provision  and  will 
not  be  authorized  for  it. 

G.  Who  Handles  Permits  After  This 
Authorization  Takes  Effect? 

Washington  will  issue  permits  for  all 
the  provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  All  permits  issued  by  EPA 
Region  10  prior  to  final  authorization  of 
this  revision  will  continue  to  be 
administered  by  EPA  Region  10  until 
the  issuance  or  re-issuance  after 
modification  of  a  State  RCRA  permit 
and  until  EPA  takes  action  on  its  permit. 
HSWA  provisions  for  which  the  State  is 
not  authorized  will  continue  in  effect 
under  the  EPA-issued  permit.  EPA  will 
continue  to  issue  permits  for  HSWA 
requirements  for  which  Washington  is 
not  yet  authorized. 

H.  What  Is  Codification  and  Is  EPA 
Codifying  Washington's  Hazardous 
Waste  Program  as  Authorized  in  This 
Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  EPA  does  this  by 
referencing  the  authorized  State's 
authorized  rules  in  40  CFR  part  272. 
EPA  is  reserving  the  amendment  of  40 
CFR  part  272,  subpart  F  for  codification 
of  Washington's  program  at  a  later  date. 

I.  How  Does  Today's  Action  Afiiect 
Indian  Country  (18  U.S.C.  1151)  in 
Washington? 

EPA's  decision  to  authorize  the 
Washington  hazardous  waste  program 
does  not  include  any  land  that  is,  or 
becomes  after  the  date  of  this 
authorization,  "Indian  Country."  as 
defined  in  18  U.S.C.  1151.  with  the 
exception  of  the  non-trust  lands  within 
the  exterior  boundaries  of  the  Puyallup 
Indian  Reservation  (also  referred  to  as 
the  "1873  Survey  Area"  or  "Survey 
Area")  located  in  Tacoma.  Washii^on. 
EPA  retains  jurisdiction  over  "Indian 
Country"  as  defined  in  18  U.S.C.  1151. 

J.  AdministratiTe  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12866 
(58  FR  51735,  October  4, 1993),  and 
therefore  this  action  is  not  subject  to 
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review  by  OMB.  This  action  authorizes 
State  requirements  for  the  purpose  of 
RCRA  3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
^  number  of  small  entities  under  the 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Because  this  action  authorizes 
pre-existing  requirements  under  State 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  For 
the  same  reason,  this  action  also  does 
not  have  Tribal  implications  within  the 
meaning  of  Executive  Order  13175  (65 
FR  67249,  November  6,  2000).  It  does 
not  have  substantial  direct  effects  on 
tribal  governments,  on  the  relationships 
between  the  Federal  govermnent  and 
the  Indian  Tribes,  or  on  the  distribution 
of  power  and  responsibilities  between 
the  Federal  government  and  Indian 
tribes,  as  specified  in  Executive  Order 
13175.  This  action  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
authorizes  State  requirements  as  part  of 
the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23, 1997).  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  rule  is  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply 
Distribution  or  Use"  (66  FR  28344.  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  This  action  does  not  include 
environmental  justice  issues  that  require 
consideration  under  Executive  Order 
12898  (59  FR  7629,  February  16, 1994). 

Under  RCRA  3006(b).  EPA  grants  a 
State's  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 


standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  final  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Sub)ects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authoritv:  This  action  is  issued  under  the 
authority  ot  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  April  2,  2002. 
Ronald  A.  Kreizenbeck, 

Deputy  Regional  Administrator,  Region  10. 
[FR  Doc.  02-8533  Filed  4-10-02;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-50G06A;  FRL-680&-11 
RIN  2070-AB27 

Significant  New  Uses  of  Certain 
Chemical  Substances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  promulgating 

significant  new  use  rules  (SNURs)  under 
section  5(a)(2)  of  the  Toxic  Substances 
Control  Act  (TSCA)  for  six  chemical 
substances  which  were  the  subject  of 
premanufacture  notices  (PMNs)  and 
subject  to  TSCA  section  5(e)  consent 
orders  issued  by  EPA.  Today's  action 


requires  persons  who  manufacture, 
import,  or  process  these  substances  to 
notify  EPA  at  least  90  days  before 
conmiencing  the  manufacturing  or 
processing  of  a  substance  for  a  use 
designated  by  these  rules  as  a  significant 
new  use.  The  required  notice  will 
provide  EPA  with  the  opportunity  to 
evaluate  the  intended  use,  and  if 
necessary,  to  prohibit  or  limit  that 
activity  before  it  occurs  to  prevent  any 
unreasonable  risk  of  injury  to  human 
health  or  the  environment. 
DATES:  This  final  rule  is  effective  on 
May  13,2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact.  Barbara" 
Cunningham,  Acting  Director. 
En\aronmental  Assistance  Division 
(7408M).  Office  of  Pollution  Prevention 
and  Toxics,  Enviromnental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact 
James  Alwood,  Chemical  Control 
Division  (7405M),  Office  of  Pollution 
Prevention  and  Toxics,  Enviromnental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  564-8974;  e- 
mail  address:  edwood.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture,  import, 
process,  or  use  the  chemical  substances 
contained  in  this  rule.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of 
potentially  af- 
fected entities 

Chemical  man- 

325 

Manufacturers. 

ufacturers 

importers, 
processors, 
and  users  of 
chemicals 

Petroleum  and 

324 

Manufacturers, 

coal  product 

importers,  • 

industries 

processors, 
.  and  users  of 
chemicals 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  affected.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
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applies  to  certain  entities.  To  determine 
whether  you  or  yout  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
title  40  of  the  Code  of  Federal 
Regulations  (CFR)  at  40  CFII  721.5.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  721  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfr721_00.html,  a 
beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  nimtiber 
OPPTS-50606A.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-€07.  Waterside 
Mall,  401  M  St..  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
Center  is  (202)  260-7099. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  SNUR  will  require  persons  to 
notify  EPA  at  least  90  days  before 


commencing  manufacturing,  importing, 
or  processing  a  substance  for  any 
activity  designated  by  this  SNUR  as  a 
significant  new  use.  The  supporting 
rationale  and  background  to  this  nUe  are 
more  fully  set  out  in  the  preamble  to 
EPA's  first  direct  final  SNUR  published 
in  the  Federal  Register  of  April  24, 1990 
(55  FR  17376).  ConsuU  that  preamble  for 
further  information  on  the  objectives, 
rationale,  and  procediu^es  for  the  rule 
and  on  the  basis  for  significant  new  use 
designations  including  provisions  for 
developing  test  data. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2) 
of  TSCA.  Expedited  rulemaking 
procedines  for  SNURs  are  described  in 
40  CFR  Part  '21.  Subpart  D.  Once  EPA 
promulgates  a  rule  designating  a  use  of 
a  chemical  substance  as  a  significant 
new  use,  section  5(a)(1)(B)  of  TSCA  and 
40  CFR  Part  721  require  persons  to 
submit  a  notice  to  EPA  at  least  90  days 
before  they  manufactiue,  import,  or 
process  the  substance  for  that  use.  More 
detailed  requirements  are  set  forth  in  40 
CFR  Part  721. 

C.  Applicability  of  General  Provisions 
General  provisions  for  SNURs  appear 

in  subpart  A  of  40  CFR  part  721.  These 
provisions  describe  persons  subject  to 
the  rule,  recordkeeping  requirements, 
exemptions  to  reporting  requirements, 
and  applicability  of  the  rule  to  uses 
occurring  before  the  effective  date  of  the 
final  rule.  Provisions  relating  to  user 
fees  appear  at  40  CFR  part  700.  Persons 
subject  to  this  SNUR  must  comply  with 
the  same  requirements  and  procedures 
as  submitters  of  PMNs  under  section 
5(a)(1)(A)  of  TSCA.  In  particular,  these 
requirements  include  the  information 
submission  requirements  of  TSCA 
section  5(b)  and  5(d)(1),  the  exemptions 
authorized  by  TSCA  section  5  (h)(1), 
(h)(2),  (h)(3),  and  (h)(5).  and  the 
regulations  at  40  CFR  part  720.  Once 
EPA  receives  a  SNUR  notice.  EPA  may 
take  regulatory  action  under  TSCA 
sections  5(e),  5(f),  6,  or  7  to  control  the 
activities  described  in  the  SNUR  notice. 
If  EPA  does  not  take  action,  EPA  is 
required  under  TSCA  section  5(g)  to 
explain  in  the  Federal  Register  its 
reasons  for  not  talung  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 


12(b).  Persons  who  intend  to  import  a 
chemical  substance  identified  in  a  final 
SNUR  are  subject  to  the  TSCA  section 
13  import  certification  requirements, 
which  are  codified  by  the  US  Customs 
Service  at  19  CFR  12.118  through  12.127 
and  127.28(i).  The  EPA  policy  in 
support  of  these  Customs  regulations 
appears  at  40  CFR  part  707.  Such 
persons  must  certify  that  they  are  in 
compliance  with  SNUR  requirements. 

m.  Substances  Subject  to  this  Rule 

In  the  Federal  Register  of  May  27, 
1993  (58  FR  30741),  EPA  proposed 
SNURs  for  six  chemical  substances 
which  were  the  subject  of 
premanufactine  notices  (PMNs)  and 
subject  to  TSCA  section  5(e)  consent 
orders  issued  by  EPA.  The  background 
and  reasons  for  the  SNURs  are  set  forth 
in  the  preamble  to  the  proposed  rule. 

EPA  received  no  comments  for  the 
proposed  SNURs  for  PMN  Niunbers  P- 
84-105,  P-84-106,  and  P-84-107, 
which  were  identified  generically  as 
substituted  and  disubstituted  tetrafluoro 
alkenes.  Therefore,  EPA  is  issuing  the 
SNURs  as  proposed.  EPA  received 
comments  concerning  the  proposed  rule 
for  P-85-433,  identified  as  1-propanol, 
3-mercapto-,  and  PMNs  P-84-660  and 
P-84-704,  identified  as  benzene, 
ethenyl-,  ar-brom"o-  derivatives  and 
benzene.  (2-bromoethyl)-,  ar-bromo 
derivatives.  EPA  is  issuing  modified 
final  SNURs  for  P-85-433,  P-84-660, 
and  P-84-704  as  described  in  the 
response  to  comments  discussed  in  this 
unit. 

The  section  nxunber  for  P-84-660  was 
originally  proposed  as  §  721.9540.  In 
this  final  rule  the  section  number  for  P- 
84-660  has  been  changed  to  §  721.1230. 
This  change  was  necessary  because 
during  the  period  between  issuance  of 
the  proposed  rule  and  final  rule,  EPA 
mistakenly  assigned  §  721.9540  to 
another  final  SNUR  for  a  different 
chemical  substance. 

The  commenter  for  P-65-433  was  the 
submitter  of  the  original  PMN  and  is 
subject  to  the  TSCA  5(e)  consent  order 
for  that  substance.  The  commenter 
noted  that  the  National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH)  category  23  air  purifying 
respirator  required  by  the  order  is  used 
during  routine  manufacturing  activities 
and  shoidd  also  be  permitted  by  the 
SNUR.  As  use  of  this  respirator  is  an 
ongoing  use,  EPA  will  add  it  to  the  list 
of  respirators  that  can  be  used  by 
persons  who  are  reasonably  likely  to  be 
exposed  by  inhalation. 

The  commenter  also  asked  EPA  to 
clarify  if  the  required  respiratory 
protection  is  necessary  for  quality 
control  activity  conducted  during  the 
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manufacturing  process  with  chemical 
hoods  under  negative  pressiuB.  EPA 
interprets  the  regulatory  language  in  the 
consent  order  "persons  who  may  be 
exposed"  and  the  language  in  the  SNUR 
"person  who  is  reasonably  likely  to  be 
exposed  to  the  chemical  substance  by 
inhalation"  as  not  applying  to  persons 
handling  the  substance  in  a  chemical 
hood  under  negative  pressure. 
Therefore,  use  in  a  chemical  hood  under 
negative  pressure  without  respiratory 
protection  does  not  require  a  SNUN. 
However,  required  respiratory 
equipment  should  be  available  if,  for 
any  reason,  activities  in  the  chemical 
hood  are  not  conducted  under  negative 
pressure.  The  commenter  felt  that 
disposal  by  release  into  an  evaporation 
pond  increases  the  probability  of 
exposures  to  vapors  and  shoiild  not  be 
allowed.  This  method  of  disposal  was 
identified  during  review  of  the  PMN 
substance  and  is  permitted  by  the  TSCA 
section  5(e)  consent  order.  EPA 
considers  it  an  ongoing  use  and  did  not 
determine  that  disposal  in  an 
evaporation  pond  may  present  an 
imreasonable  risk.  Therefore,  disposal 
by  this  method  will  be  permitted  but  is 
not  required. 

The  commenter  for  P-84-660  and  P- 
84-704  was  the  submitter  of  the  PMNs 
and  is  subject  to  the  TSCA  5(e)  consent 
order  for  those  substances.  The 
commenter  noted  there  were  no 
equivalent  provisions  in  the  SNUR  for 
the  New  Chemicals  Exposure  Limits 
(NCELs)  provisions  found  in  the  TSCA 
5(e)  consent  order.  This  woiUd  require 
the  commenter's  customers  to  file  a 
SNUN  if  they  wanted  to  use  the  NCELs 
provisions  in  the  consent  order.  EPA 
has  added  language  in  the  final  SNUR 
to  include  the  NCELs  provision.  The 
conunenter  also  identified  several  issues 
with  provisions  regarding  de  minimis 
levels,  disposal  restrictions,  and  the 
specific  use  of  P-84-660  as  a  flame 
retardant  in  the  SNUR  that  were  not 
consistent  with  the  TSCA  5(e)  consent 
order,  while  noting  a  pending  request  to 
modify  the  TSCA  5(e)  consent  order  that 
would  also  address  these  issues.  The 
commenter  stated  that  EPA  should  wait 
until  the  modifications  were  completed 
before  issuing  the  final  SNUR.  After 
completing  two  modifications  to  the 
TSCA  5(e)  consent  order,  EPA  is  issuing 
the  final  SNUR  reflecting  the  changes  in 
disposal  restrictions  and  de  minimis 
levels,  while  retaining  the  restriction  for 
the  specific  use  of  P-84-660  as  a  flame 
retardant  in  the  TSCA  5(e)  consent 
order.  The  changes  to  the  final  SNUR 
will  make  it  consistent  with  provisions 
in  the  TSCA  5(e)  consent  order. 
Retaining  the  SNUR  provision  limiting 


the  specific  use  of  P-84-660  as  a  flame 
retardant  is  also  consistent  with  the 
provisions  of  the  TSCA  5(e)  consent 
order. 

IV.  Objectives  and  Rationale  of  the  Rule 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are 
subject  to  these  SNURs,  EPA  concluded 
that  regidation  was  warranted  under 
section  5(e)  of  TSCA.  pending  the 
development  of  information  sufficient  to 
make  reasoned  evaluations  of  the  health 
or  environmental  effects  of  the 
substances.  The  basis  for  such  findings 
is  outlined  in  Unit  III.  Based  on  these 
findings,  TSCA  section  5(e)  consent 
orders  requiring  the  use  of  appropriate 
exposure  controls  were  negotiated  with 
the  PMN  submitters.  The  SNUR 
provisions  for  these  substances 
designated  herein  are  consistent  with 
the  provisions  of  the  TSCA  section  5(e) 
consent  orders. 

EPA  is  issuing  this  SNUR  for  specific 
chemical  substances  which  have 
undergone  premanufacture  review  to 
ensine  that: 

1 .  EPA  will  receive  notice  of  any 
company's  intent  to  manufacture, 
import,  or  process  a  listed  chemical 
substance  for  a  significant  new  use  . 
before  that  activity  begins. 

2.  EPA  will  have  an  opportunity  to 
review  and  evaluate  data  submitted  in  a 
SNUR  notice  before  the  notice  submitter 
begins  manufacturing,  importing,  or 
processing  a  listed  chemical  substance 
for  a  significant  new  use. 

3.  When  necessary,  to  prevent 
unreasonable  risks,  EPA  will  be  able  to 
regulate  prospective  manufacturers, 
importers,  or  processors  of  a  listed 
chemical  substance  before  a  significant 
new  use  of  that  substance  occurs. 

4.  All  manufactiuers,  importers,  and 
processors  of  the  same  chemical 
substance,  which  is  subject  to  a  TSCA 
section  5(e)  consent  order,  are  subject  to 
similar  requirements. 

Issuance  of  a  SNUR  for  a  chemical 
substance  does  not  signify  that  the 
substance  is  listed  on  the  TSCA 
Inventory.  Manufacturers,  importers, 
and  processors  are  responsible  for 
determining  whether  or  not  a  new 
chemical  substance  subject  to  a  final 
SNUR  is  listed  on  the  TSCA  hiventory. 

V.  Test  Data  and  Other  Information 

EPA  recognizes  that  section  5  of 
TSCA  does  not  require  developing  any 
particular  test  data  before  submission  of 
a  SNUN.  Persons  are  required  only  to 
submit  test  data  in  their  possession  or 
control  and  to  describe  any  other  data 
known  to  or  reasonably  ascertainable  by 
them.  In  cases  where  a  TSCA  section 
5(e)  consent  order  requires  or 


recommends  certain  testing.  Unit  m, 
lists  those  recommended  tests. 

However,  EPA  has  established 
production  limits  in  the  TSCA  section 
5(e)  consent  orders  for  several  of  the 
substances  regulated  under  this  rule,  in 
view  of  the  lack  of  data  on  the  potential 
health  and  environmental  risks  that  may 
be  posed  by  the  significant  new  uses  or 
increased  exposxne  to  the  substances. 
These  production  limits  cannot  be 
exceeded  unless  the  PMN  submitter  first 
submits  the  results  of  toxicity  tests  that 
would  permit  a  reasoned  evjiluation  of 
the  potential  risks  posed  by  these 
substances.  Under  recent  consent 
orders,  each  PMN  submitter  is  required 
to  submit  each  study  at  least  14  weeks 
before  reaching  the  specified  production 
limit  (earUer  consent  orders  required 
submissions  at  least  12  weeks  before). 
Listings  of  the  tests  specified  in  the 
TSCA  section  5(e)  consent  orders  are 
included  in  Unit  III.  The  SNURs  contain 
the  same  production  volume  limits  as 
the  consent  orders.  Exceeding  these 
production  limits  is  defined  as  a 
significant  new  use. 

The  recommended  studies  may  not  be 
the  only  means  of  addressing  the 
potential  risks  of  the  substance. 
However,  SNUNs  submitted  for 
significant  new  uses  without  any  test 
data  may  increase  the  likelihood  that 
EPA  will  take  action  under  TSCA 
section  5(e),  particidarly  if  satisfactory 
test  results  have  not  been  obtained  from 
a  prior  submitter.  EPA  recommends  that 
potential  SNUN  submitters  contact  EPA 
early  enough  so  that  they  will  be  able 
to  conduct  the  appropriate  tests. 

SNUN  submitters  should  be  aware 
that  EPA  will  be  better  able  to  evaluate 
SNUNs  which  provide  detailed 
information  on: 

1 .  Human  exposure  and 
environmental  release  that  may  result 
from  the  significant  new  use  of  the 
chemical  substances. 

2.  Potential  benefits  of  the  substances. 

3.  Information  on  risks  posed  by  the 
substances  compared  to  risks  posed  by 
potential  substitutes. 

VI.  Procedural  Determinations 

EPA  is  establishing  through  this  rule 
some  significant  new  uses  which  have 
been  claimed  as  Confidential  Business 
Information  (CBI)  subject  to  Agency 
confidentiality  regulations  at  40  CFR 
part  2.  EPA  is  required  to  keep  this 
information  confidential  to  protect  the 
CBI  of  the  original  PMN  submitter.  EPA 
promulgated  a  procedure  to  deal  with 
the  situation  where  a  specific  significant 
new  use  is  CBI.  This  procedure  appears 
in  40  CFR  721.1725(b)(1)  and  is  similar 
to  that  in  §  721.11  for  situations  where 
the  chemical  identity  of  the  substance 
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subject  to  a  SNUR  is  CBI.  This 
procediire  is  cross-referenced  in  each  of 
these  SNURs. 

A  manufacturer  or  importer  may 
request  EPA  to  determine  whether  a 
proposed  use  would  be  a  significant 
new  use  under  this  rule.  Under  the 
procedure  incorporated  from 
§  721.1725(b)(1),  a  manufacturer  or 
importer  must  show  that  it  has  a  bona 
fide  intent  to  manufactiu*  or  import  the 
substance  and  must  identify  the  specific 
use  for  which  it  intends  to  manufact\u« 
or  import  the  substance.  If  EPA 
concludes  that  the  person  has  shown  a 
bona  fide  intent  to  manufocture  or 
import  the  substance.  EPA  will  tell  the 
person  whether  the  use  identified  in  the 
bona  fide  submission  would  be  a 
significant  new  use  imder  the  rule. 
Since  most  of  the  chemical  identities  of 
the  substances  subject  to  these  SNURs 
are  also  CBI,  manufacturers  and 
processors  can  combine  the  bona  fide 
submission  under  the  procedure  in 
§  721.1725(b)(1)  with  that  under 
§  721.11  into  a  single  step. 

If  a  manufacturer  or  importer  is  told 
that  the  production  volume  identified  in 
the  bona  fide  submission  would  not  be 
a  significant  new  use,  i.e.  it  is  below  the 
level  that  would  be  a  significant  new 
use,  that  person  can  manufacture  or 
import  the  substance  as  long  as  the 
aggregate  amount  does  not  exceed  that 
identified  in  the  bona  fide  submission  to 
EPA.  If  the  person  later  intends  to 
exceed  that  volume,  a  new  bona  fide 
submission  would  be  necessary  to 
determine  whether  that  higher  volume 
would  be  a  significant  new  use.  EPA  is 
considering  whether  to  adopt  a  special 
procedure  for  use  when  CBI  production 
volume  is  designated  as  a  significant 
new  use.  Under  such  a  procedure,  a 
person  showing  a  bona  fide  intent  to 
manufactxue  or  import  the  substance, 
imder  the  procedure  described  in 
§  721.11,  would  automatically  be 
informed  of  the  production  volume  that 
would  be  a  significant  new  use.  Thus, 
the  person  would  not  have  to  make 
multiple  bona  fide  submissions  to  EPA 
for  the  same  substance  to  remain  in 
compliance  with  the  SNUR,  as  could  be 
the  case  under  the  procedures  in 
§  721.1725(b)(1). 

Vn.  Applicability  of  Rule  to  Uses 
Occurring  Before  Effective  Date  of  the 
Final  Rule 

To  establish  a  significant  "new"  use, 
EPA  must  determine  that  the  use  is  not 
already  ongoing.  The  chemical 
substances  subject  to  this  rule 
underwent  premanu&ctiire  notice 
review.  TSCA  section  5(e)  consent 
orders  were  issued,  and  notice 
submitters  are  prohibited  by  the  TSCA 


section  5(e)  consent  orders  fit>m 
undertaking  activities  which  EPA  is 
designating  as  significant  new  uses.  In 
cases  where  EPA  has  not  received  an 
NOC  and  the  substance  has  not  been 
added  to  the  Inventory,  no  other  person 
may  commence  such  activities  without 
first  submitting  a  PMN.  For  substances 
for  which  an  NOC  has  not  been 
submitted  at  this  time,  EPA  has 
concluded  that  the  uses  are  not 
cxurently  ongoing.  However,  EPA 
recognizes  in  cases  when  chemical 
substances  identified  in  this  SNUR  are 
added  to  the  Inventory  prior  to  the 
effective  date  of  the  rule,  the  substances 
may  be  manufactiued,  imported,  or 
processed  by  other  persons  for  a 
significant  new  use  as  defined  in  this 
rule  before  the  effective  date  of  the  rule. 
As  discussed  in  the  Federal  Register 
of  April  24, 1990,  EPA  has  decided  that 
the  intent  of  section  5(a)(1)(B)  of  TSCA 
is  best  served  by  designating  a  use  as  a 
significant  "new"  use  as  of  the  first  date 
of  publication  of  the  proposed  SNUR  in 
the  Federal  Register,  rather  than  as  of 
the  effective  date  of  the  final  rule.  Thus, 
persons  who  begin  commercial 
manufactiuB,  import,  or  processing  of 
the  substances  regulated  through  this 
SNUR  will  have  to  cease  any  such 
activity  before  the  effective  date  of  this 
rule.  To  resume  their  activities,  these 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires. 

EPA  has  promulgated  provisions  to 
allow  persons  to  comply  with  this 
SNUR  before  the  effective  date.  If  a 
person  were  to  meet  the  conditions  of 
advance  compliance  under  §  721.45(h), 
the  person  would  be  considered  to  have 
met  the  requirements  of  the  final  SNUR 
for  those  activities.  If  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  the  substance  between  the 
first  date  of  publication  of  the  proposed 
SNUR  and  the  effective  date  of  the  final 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resiune  their  activities, 
these  persons  would  have  to  comply 
with  all  applicable  SNUR  notice 
requirements  and  wait  imtil  the  notice 
review  period,  including  all  extensions, 
expires. 

vm.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  the  chemical  substance 
subject  to  this  rule.  EPA's  complete 
economic  analysis  is  available  in  the 


official  record  for  this  rule  (QPPTS- 
50606A). 

EC.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993), 
the  Office  of  Management  and  Budget 
(OMB)  has  determined  that  proposed  or 
final  SNURs  are  not  a  "significant 
regulatory  action"  subject  to  review  by 
OMB,  because  they  do  not  meet  the 
criteria  in  section  3(f)  of  the  Executive 
Order. 

Based  on  EPA's  experience  with 
proposing  and  finalizing  SNURs,  State, 
local,  and  tribal  governments  have  not 
been  impacted  by  these  rulemakings, 
and  EPA  does  not  have  any  reasons  to 
believe  that  any  State,  local,  or  tribal 
government  will  be  impacted  by  this 
rulemaking.  As  such,  EPA  has 
determined  that  this  regulatory  action 
does  not  impose  any  enforceable  duty, 
contain  any  imfunded  mandate,  or 
otherwise  have  any  affect  on  small 
governments  subject  to  the  requirements 
of  sections  202,  203,  204,  or  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4). 

This  rule  does  not  have  tribal 
implications  because  it  is  not  expected 
to  have  substantial  direct  effects  on 
Indian  Tribes.  This  does  not 
significantly  or  imiquely  affect  the 
communities  of  Indian  tribal 
governments,  nor  does  it  involve  or 
impose  any  requirements  that  affect 
Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
276755,  May  19,  1998),  do  not  apply  to 
this  rule.  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000),  which  took 
effect  on  January  6,  2001,  revokes 
Executive  Order  13084  as  of  that  date. 
EPA  developed  this  rulemaking, 
however,  during  the  period  when 
Executive  Order  13084  was  in  effect; 
thus,  EPA  addressed  tribal 
considerations  under  Executive  Order 
13084.  For  the  same  reasons  stated  for 
Executive  Order  13084,  the 
requirements  of  Executive  Order  10175 
do  not  apply  to  this  rule  either.  Nor  will 
this  action  have  a  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132, 
entitled  Federalism  (64  FR  43255, 
August  10, 1999). 
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In  issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  entitled  Civil  Justice  Reform  (61 
FR  4729,  February  7, 1996). 

EPA  has  complied  with  Executive 
Order  12630,  entitled  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (53  FR  8859,  March  15, 1988),  by 
examining  the  takings  implications  of 
this  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
Order. 

This  action  does  not  entail  special 
considerations  of  environmental  justice 
rdated  issues  as  delineated  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16, 1994). 

This  action  is  not  subject  to  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997),  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  this  action  does  hot  address 
environmental  health  or  safety  risks 
disproportionately  affecting  children. 

In  addition,  since  this  action  does  not 
involve  any  technical  standards,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Pub.  L.  104-113,  section 
12(d)  (15  U.S.C.  272  note),  does  not 
apply  to  this  action. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency  hereby 
certifies  that  promulgation  of  this  SNUR 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rationale 
supporting  this  conclusion  is  as  follows. 
A  SNUR  applies  to  any  person 
(including  small  or  large  entities)  who 
intends  to  engage  in  any  activity 
described  in  the  rule  as  a  "significant 
new  use."  By  definition  of  the  word 
"new,"  and  based  on  all  information 
cxurenUy  available  to  EPA,  it  appears 
that  no  small  or  large  entities  presentiy 
engage  in  such  activity.  Since  a  SNUR 
only  requires  that  any  person  who 
intends  to  engage  in  such  activity  in  the 
futxne  must  first  notify  EPA  by 
submitting  a  Significant  New  Use  Notice 
(SNUN),  no  economic  impact  will  even 
occur  imtil  someone  decides  to  engage 
ift  those  activities.  Although  some  small 


entities  may  decide  to  conduct  such 
activities  in  the  future,  EPA  cannot 
presently  determine  how  many,  if  any, 
there  may  be.  However,  EPA's 
experience  to  date  is  that,  in  response  to 
the  promulgation  of  over  530  SNURs, 
the  Agency  has  received  fewer  than  15 
SNUNs.  Of  those  SNUNs  submitted, 
none  appear  to  be  from  small  entities  in 
response  to  any  SNUR.  In  addition,  the 
estimated  reporting  cost  for  submission 
of  a  SNUN  are  minimal  regardless  of  the 
size  of  the  firm.  Therefore,  EPA  believes 
that  the  potential  economic  impact  of 
complying  with  this  SNUR  are  not 
expected  to  be  significant  or  adversely 
impact  a  substantial  number  of  small 
entities.  In  a  SNUR  that  published  on 
June  2, 1997  (62  FR  29684)  (FRL-5597- 
1),  the  Agency  presented  it's  general 
determination  tiiat  proposed  and  final 
SNURs  are  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
which  was  provided  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  imder  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  ciurently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rule  and  in  addition  to  its  display 
on  any  related  collection  instnunent,  are 
listed  in  40  CFR  part  9. 

The  information  collection 
requirements  related  to  this  action  have 
already  been  approved  by  OMB 
pursuant  to  the  PRA  under  OMB  control 
number  2070-0012  (EPA  ICR  No.  574). 
This  action  does  not  impose  any  biuden 
requiring  additional  OMB  approval.  If 
an  entity  were  to  submit  a  significant 
new  use  notice  to  the  Agency,  the 
annual  burden  is  estimated  to  average 
between  30  and  170  hoius  per  response. 
This  burden  estimafe  includes  the  time 
needed  to  review  instructions,  search 
existing  data  sources,  gather  and 
maintain  the  data  needed,  and 
complete,  review  and  submit  the 
required  significant  new  use  notice. 

Send  any  comments  about  the 
accuracy  of  the  burden  estimate,  and 
any  suggested  methods  for  minimizing 
respondent  biuden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  Director,  OP 
Regulatory  hiformation  Division  (2137), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  Please  remember  to  include 
the  OMB  control  number  in  any 


correspondence,  but  do.not  submit  any 
completed  forms  to  this  address. 

This  rule  is  not  subject  to  Executive 
Order  1321 1,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  28,  2002. 
William  H.  Sanders,  m 

Office  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 

2.  By  adding  new  §  721.1230  to 
subpart  E  to  read  as  follows: 

§  721 .1 230    Benzene,  ethenyl-,  ar-bromo 
derivatives. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
benzene,  ethenyl-,  ar-bromo  derivatives 
(PMN  P-84-660;  CAS  No.  125904-11-2) 
is  subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section.  The 
requirements  of  this  SNUR  do  not  apply 
when  the  substance  is  present  only  in  a 
mixture  or  in  a  polymer  matrix,  if  the 
combined  concentration  of  this 
substance  and  the  substance  identified 
in  §  721.1240  as  benzene,  (2- 
bromoethyl)-,  ar-bromo  derivatives 
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(PMN  P-84-704;  CAS  No.  125904-10- 
1),  present  as  residual  monomers  in  the 
mixtiire  or  polymer  matrix,  does  not 
exceed  0.5%  by  weight  or  volimie.  This 
exemption  does  not  apply  if  there  is 
reason  to  believe  that  diuing  intended 
use,  processing,  or  other  handling,  these 
substances  combined  may  be 
reconcentrated  above  the  0.5%  level  in 
the  mixture  or  polymer  matrix. 
(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1)  (including  when  the  substance 
becomes  airborne  in  any  form),  (a)(3), 
(a)(4)  (when  the  substance  becomes 
airborne  in  any  form),  (a)(5)(iii). 
(a)(5)(xii).  (a)(5)(xiii),  (a)(5)(xiv). 
(a)(5)(xv)  and  (c).  As  an  alternative  to 
the  respiratory  requirements  listed  here, 
a  manufactxuer,  importer,  or  processor 
may  choose  to  follow  the  NCEL 
provisions  in  the  TSCA  section  5(e) 
consent  order  for  this  substance. 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b),  (c).  (d).  (f),  (g)(l)(iii).  (g)(l)(iv). 
(g)(l)(vi)  (g)(l)(ix),  (g)(2)(i).  (g)(2)(ii), 
{g)(2)(iii),  (g)(2)(iv),  (g)(2)(v),  (g)(4)(i), 
and  (g)(5). 

(iii) /ndustria/,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (a),  (b),  (j)  (flame 
retardant),  and  (1). 

(iv)  Disposal.  It  is  a  significant  new 
use  to  dispose  of  the  substance  other 
than  as  follows: 

(A)  The  following  forms  of  the 
substance  -  the  substance  as  a 
commercial  chemical  product  or 
manufacturing  chemical  intermediate; 
the  substance  as  an  off-specification 
commercial  chemical  product  or 
manufacturing  chemical  intermediate; 
the  substance  as  a  residue  remaining  in 
a  container  or  in  an  inner  liner  removed 
from  a  container  that  has  held  the 
substance,  imless  the  container  is  empty 
as  defined  in  40  CFR  261.7(b)(3);  any 
residue  or  contaminated  soil,  water,  or 
other  debris  resulting  fttjm  the  cleanup 
of  a  spill  into  or  on  any  land  or  water 
of  the  substance  as  a  commercial 
chemical  product  or  manufacturing 
chemical  intermediate,  or  any  residue  or 
contaminated  soil,  water,  or  other  debris 
resulting  from  the  cleanup  of  a  spill  into 
or  on  any  land  or  water,  of  the  substance 
as  an  off-specification  commercial 
chemical  product  or  manufacturing 
chemical  intermediate;  and  any  waste 
stream  containing  greater  than  1.0%  of 
this  substance  and  the  substance 
identified  in  §  721.1240  combined  - 
shall  be  disposed  of  as  follows: 
Requirements  as  specified  in  §  721.85 
(a)(1),  (b)(1).  (c)(1),  (a)(2),  (b)(2),  and 
(c)(2);  the  landfill  shall  be  operated  in 
accordance  with  Subtitle  C  of  the 


Resource  Conservation  and  Recovery 

Act. 

(B)  Any  forms  of  the  substance  other 
than  those  described  in  paragraph 
(a)(2)(iv)(A)  of  this  section,  including 
waste  streams  containing  1.0%  or  less  of 
this  substance  and  the  substance 
identified  in  §  721.1240,  shall  be 
disposed  of  as  follows:  §  721.85  {a)(l), 
(b)(1).  (c)(1),  (a)(2).  (b)(2).  (c)(2),  (a)(3). 
(b)(3),  (c)(3).  carbon  adsorption  followed 
by  either  physical  destruction,  or  as 
specified  in  §  721.90;  the  landfill  shall 
be  operated  in  accordance  with  the 
Resource  Conservation  and  Recovery 

Act. 

(v)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(2)(iv),  (b)(2)(iv), 
(c)(2)(iv).  (a)(2){v).  (b)(2)(v).  (c)(2)(v). 
(a)(3),  (h)(3),  and  (c)(3). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125  (a)  through  (k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

3.  By  adding  new  §  721.1240  to 
subpart  E  to  read  as  follows: 

§  721 . 1 240    Benzene,  (2-broinoethyl)-,  ar- 
bromo  derivatives. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
benzene.  (2-bromoethyl)-,  ar-bromo 
derivatives  (PMN  P-84-704;  CAS  No. 
125904-10-1)  is  subject  to  reporting 
under  this  section  for  the  significant 
new  uses  described  in  paragraph  (a)(2) 
of  this  section.  The  requirements  of  this 
SNUR  do  not  apply  when  the  substance 
is  present  only  in  a  mixture  or  in  a 
polymer  matrix,  if  the  combined 
concentration  of  this  substance  and  the 
substance  identified  in  §  721.1230  as 
benzene,  ethenyl-,  ar-bromo  derivatives 
(PMN  P-84-660;  CAS  No.125904-11-2) 
present  as  residual  monomers  in  the 
mixture  or  polymer  matrix,  does  not 
exceed  0.5%  by  weight  or  volvime.  This 
exemption  does  not  apply  if  there  is 
reason  to  believe  that  during  intended 
use,  processing,  or  other  handling,  these 
substances  combined  may  be 
reconcentrated  above  the  0.5%  level  in 
the  mixture  or  polymer  matrix. 
(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1)  (including  when  the  substance 
becomes  airborne  in  any  form),  (a)(3). 
(a)(4)  (when  the  substance  becomes 


airborne  in  any  form),  (a)(5)(iii). 
(a)(5)(xii),  (a)(5)(xiii).  (a)(5)(xiv), 
(a)(5)(xv).  and  (c).  As  an  alternative  to 
the  respiratory  requirements  listed  here, 
a  manufacturer,  importer,  or  processor 
may  choose  to  follow  the  NCEL 
provisions  in  the  TSCA  section  5(e) 
consent  order  for  this  substance. 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b).  (c).  (d).  (f).  (g)(l)(iii).  (g)(l)(iv). 
(g)(l)(vi)  (g)(l)(ix),  (g)(2)(i),  (g)(2)(u). 
(g)(2)(iii),  (g)(2)(iv).  (g)(2)(v),  (g)(4)(i). 
and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (a),  (b).  (c).  (h)  (in 
the  manufacture  of  the  substance 
identified  in  §  721.1230).  and  (1). 

(iv)  Disposal.  It  is  a  significant  new 
use  to  dispose  of  the  substance  other 
than  as  follows: 

(A)  The  following  forms  of  the 
substance  •  the  substance  as  a 
commercial  chemical  product  or 
manufacturing  chemical  intermediate; 
the  substance  as  an  off-specification 
commercial  chemical  product  or 
manufacturing  chemical  intermediate; 
the  substance  as  a  residue  remaining  in 
a  container  or  in  an  inner  liner  removed 
frtjm  a  container  that  has  held  the 
substance,  unless  the  container  is  empty 
as  defined  in  40  CFR  261.7(b)(3);  any 
residue  or  contaminated  soil,  water,  or 
other  debris  resulting  from  the  cleanup 
of  a  spill  into  or  on  any  land  or  water 
of  the  substance  as  a  commercial 
chemical  product  or  manufacturing 
chemical  intermediate,  or  any  residue  or 
contaminated  soil,  water,  or  other  debris 
resulting  from  the  cleanup  of  a  spill  into 
or  on  any  land  or  water,  of  the  substance 
as  an  off-specification  commercial 
chemical  product  or  manufacturing 
chemical  intermediate;  and  any  waste 
stream  containing  greater  than  1.0%  of 
this  substance  and  the  substance 
identified  in  §  721.1230  combined  - 
shall  be  disposed  of  as  follows: 
Requirements  as  specified  in  §  721.85 
(a)(1),  (b)(1).  (c)(1),  (a)(2),  (b)(2).  and 
{c)(2);  the  landfill  shall  be  operated  in 
accordance  with  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act. 

(B)  Any  forms  of  the  substance  other 
than  those  described  in  paragraph 
(a)(2)(iv)(A)  of  this  section,  including 
waste  streams  containing  1.0%  or  less  of 
this  substance  and  the  substance 
identified  in  §  721.1240,  shall  be 
disposed  of  as  follows:  §  721.85  (a)(1). 
(b)(1),  (c)(1),  (a)(2),  (b)(2),  (c)(2),  (a)(3). 
(b)(3),  (c)(3).  carbon  adsorption  followed 
by  either  physical  destruction,  or  as 
specified  in  §  721.90;  the  landfill  shall 
be  operated  in  accordance  with  the 
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Resource  Conservation  and  Recovery 
Act. 

(v)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(2)(iv).  (b)(2)(iv). 
(c)(2)(iv),  (a)(2)(v).  (b)(2)(v). 
(c){2)(v).(a)(3).  (b)(3),  and  (c)(3). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  §  721.125  (a)  through  (k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

4.  By  adding  new  §  721.3780  to 
subpart  E  to  read  as  follows: 

§721.3780    Sul>stituted  and  disubstituted 
tetrafluoro  allcenes  (generic). 

(a)  Chemical  substances  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified 
generically  as  substituted  and 
disubstituted  tetrafluoro  alkene  (PMN 
P-84-105)  is  subject  to  reporting  imder 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(l)(i)  of  this 
section. 

(i)  The  significant  new  uses  are: 

(A)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1),  (a)(3),  (a)(4).  (a)(5)(i),  (a)(6)(v), 
(a)(6)(vi).  (b)  (concentration  set  at  1%). 
and  (c). 

(B)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b)(2),  (d),  (e)  (concentration  set  at 
1%).  (f).  (g)(l)(i).  (gKlKiv).  (g)(2)(i). 
(g)(2)(ii),  (g)(2)(iv),  and  (g)(2)(v).  In 
addition,  the  precautionary  statements 
described  under  §  721.72(g)  shall 
include:  This  substance  may  cause  eye 
irritation. 

(C)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(g). 

(ii)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(A)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance: 

§  721.125  (a)  through  (g)  and  (i). 

(B)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(2)  The  chemical  substance  identified 
generically  as  disubstituted  tetrafluoro 
alkene  (PMN  P-84-106)  is  subject  to 
reporting  under  this  section  for  the 


significant  new  uses  described  in 
paragraph  (a)(2)(i)  of  this  section, 
(i)  The  significant  new  uses  are: 

(A)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1).  (a)(3).  (a)(4).  (a)(5)(i),  (a)(6)(v). 
(a)(6)(vi),  (b)  (concentration  set  at  1%), 
and  (c). 

(B)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b)(2),  (d),  (e)  (concentration  set  at 
1%).  m,  (g)(l)(i).  (g)(l)(iv),  (g)(l)(v), 
(g)(2)(i),  (g){2)(ii),  (g)(2)(iv).  and  (g)(2)(v). 
In  addition,  the  precautionary 
statements  described  under  §  721.72(g) 
shall  include:  This  substance  may  cause 
eye  irritation. 

(C)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(g). 

(ii)  Specific  requirements.  The 
provisions  of  Subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(A)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance: 

§  721.125  (a)  through  (g)  and  (i). 

(B)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(3)  The  chemical  substance  identified 
generically  as  disubstituted  tetrafluoro 
alkene  (PMN  P-84-107)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(3)(i)  of  this  section. 

(i)  The  significant  new  uses  are: 

(A)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1).  (a)(3).  (a)(4).  (a)(5)(i),  (a)(6)(v), 
(a)(6)(vi).  (b)  (concentration  set  at  1%), 
and  (c). 

(B)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b)(2),  (d).  (e)  (concentration  set  at 
1%).  (f).  (g)(l)(iv),  (g)(2)(i).  (g)(2)(ii). 
(g)(2)(iv).  and  (g)(2)(v).  In  addition,  the 
precautionary  statements  described 
\mder  §  721.72(g)  shall  include:  This 
substance  may  cause  eye  irritation. 

(C)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(g). 

(ii)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(A)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance: 

§  721.125  (a)  through  (g)  and  (i). 

(B)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 


5.  By  adding  new  §  721.8175  to 
subpart  E  to  read  as  follows: 

S  721 .81 75    1  -Propanol,  3-mercapto-. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
1-propanol,  3-mercapto  (PMN  P-85- 
433;  CAS  No.  19721-22-3)  is  subject  to' 
reporting  imder  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section.   ■ 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1).  (a)(3),  (a)(4),  (a)(5)(i).  (a)(5)(ii). 
(a)(5)(iii),  (a)(5)(xii),  (a)(5)(xiii). 
{a)(5)(xiv),  (a)(6)(v),  (b)  (concelitration 
set  at  1%),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
(a),  (b).  (c),  (d),  (e)  (concentration  set  at 
1%).  (f).  (g)(l)(ix).  (g)(2)(i).  (g)(2)(ii), 
(g)(2)(iii),  (g)(2)(iv).  (g)(2)(v).  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as    • 
specified  in  §  721.80(g). 

(iv)  Disposal  Requirements  as 
specified  in  §  721.85  (a)(1).  (a)(2).  (a)(3). 
(b)(1),  (b)(2),  (b)(3).  (c)(1),  (c)(2).  and 
(c)(3).  In  addition,  a  method  of  disposal 
described  in  §  721.85  (a),  (b),  and  (c) 
shall  include:  Release  to  an  evaporation 
pond. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance  as 
specified  in  §  721.125  (a)  through  (j). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(FR  Doc.  02-8828  Filed  4-10-02;  8:45  am) 
BILUNG  CODE  6560-50-8 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-25 
[FPMR  Amendment  E-279] 
RIN  3090-AH58 

Federal  Property  Management 
Regulations;  General  Policies 

agency:  Office  of  Govemmentwide 
Policy.  GSA. 
action:  Final  rule. 


summary:  This  final  rule  amends  the 
general  policies  portion  of  the  Federal 
Property  Management  Regulations 
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(FPMR)  by  removing  those  provisions 
requiring  that  promotional  benefits, 
including  firequent  flyer  miles,  earned 
on  official  travel  are  the  property  of  the 
Government.  On  December  28.  2001. 
The  President  signed  into  law  a 
provision  that  Federal  employees  may 
retain  such  promotional  items  for 
personal  use. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  April  11,  2002. 
FOR  FURTHER  INFORMATON  CONTACT: 
Henry  Maury,  Office  of 
Govemmentwide  Policy,  telephone 
(202)  208-7928. 
SUPPt.EMENTARY  INFORMATION: 

A.  Background 

The  changes  in  this  final  rule  clarify 
an  existing  section  of  subpart  101-25.1 
of  the  FPMR  by  removing  the 
requirement  that  promotional  items, 
including  frequent  flyer  miles,  earned 
on  official  travel  belong  to  the 
Government.  The  law  that  prohibited 
employees  from  retaining  promotional 
items,  including  frequent  flyer  miles. 
Section  6008  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Public  Law 
103-355),  has  been  repealed  by  the 
National  Defense  Authorization  Act 
(Public  Law  107-107)for  Fiscal  Year 
2002.  This  final  rule  removes  the 
requirement  that  frequent  traveler 
benefits  earned  through  official  travel 
belong  to  the  Government,  and  permits 
such  benefits  to  be  retained  by  the 
employee  for  personal  use. 

B.  Executive  Order  12886 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30,  1993. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  recordkeeping  or  information 
collection  requirements,  or  the 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  501  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  persoimel. 


List  of  Subjects  in  41  CFK  Part  101-25 

Government  property  management. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  101-25  is 
amended  as  follows: 

PART  101-25— GENERAL 

1.  The  authority  citation  for  41  CFR 
part  101-25  continues  to  read  as 
follows: 

Authority:  Sec  205(c),  63  Stat.  390;  40 

U.S.C.  486(c). 

S 1 01-25.1 03-2    [Removed  and  Reserved] 

2.  Section  101-25.103-2  is  removed 
and  reserved. 

Dated:  April  1,  2002. 
Stephen  A.  Perry, 

Administrator  of  General  Services. 

[FR  Doc.  02-8755  Filed  4-10-02:  8:45  am) 

BtLUNG  COOe  6a20-14-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  68c 
RIN  0925-AA19 

National  Inatltutes  of  Health 
Contraception  and  Infertility  Raaaarch 
Loan  Repayment  Program 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Final  rule. 


summary:  The  National  histitutes  of 
Health  (NIH)  through  the  Center  for 
Population  Research  of  the  National 
Institute  of  Child  Health  and  Human 
Development  (NICHD)  is  issuing 
regulations  to  implement  provisions  of 
the  Public  Health  Service  (PHS)  Act 
authorizing  the  NICHD  Contraception 
and  Infertility  Research  Loan 
Repayment  Program  (CIR-LRP).  The 
purpose  of  the  CIR-LRP  is  the 
recruitment  and  retention  of  highly 
qualified  health  professionals 
conducting  contraception  and/or 
infertility  research. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  May  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Moore,  NIH  Regulations  Officer,  Office 
of  Management  Assessment,  NIH,  6011 
Executive  Blvd.,  Room  601,  MSC  7669, 
Rockville,  MD  20852,  telephone  301- 
496-4607  (not  a  toll-ft«e  number).  For 
program  information  contact  Dr.  Louis 
V.  De  Paolo,  NICHD  Contraception  and 
Infertility  Research  Loan  Repayment 
Program,  Center  for  Population 
Research,  National  Institute  of  Child 
Health  and  Hiunan  Development,  NIH, 


Building  6lE,  Room  8B01,  Bethesda, 
Maryland  20892-7510;  telephone  301- 
435-6970  (not  a  toll-free  number);  FAX 
301-480-2389;  e-mail  (ld38p@nih.gov). 
SUPPLEMENTARY  INFORMATION:  The  NIH 
Revitalization  Act  of  1993  (Pub.  L.  103- 
43)  was  enacted  on  Jime  10, 1993, 
adding  section  48  7B  of  the  Public 
Health  Service  (PHS)  Act,  42  U.S.C. 
288-2.  Section  410(b)  of  Public  Law 
105-392,  the  Health  Professions 
Education  Partnership  Act  of  1998, 
amended  section  487B  of  the  PHS  Act 
to  increase  the  maximiun  annual  loan 
repayment  from  $20,000  to  $35,000. 
Section  487B,  as  amended,  authorizes 
the  Secretary  of  Health  and  Human 
Services  to  establish  a  program  of 
entering  into  contracts  with  qualified 
health  professionals  under  which  such 
professionals  agree  to  conduct 
contraception  and/or  infertility  research 
in  consideration  of  the  Federal 
Government  agreeing  to  repay,  for  each 
year  of  such  service,  not  more  than 
$35,000  of  the  principal  and  interest  of 
their  outstanding  graduate  and/ or 
undergraduate  educational  loans. 

The  Secretary,  in  consultation  with 
the  Director  of  NICHD,  has  established 
the  NICHD  Contraception  and  Infertility 
Research  Loan  Repayment  Program 
(CIR-LRP)  to  implement  this  statutory 
authority.  In  retiun  for  loan  repayments, 
applicants  must  agree  to  participate  in 
contraception  and/or  infertility  research 
for  a  period  of  obligated  service  of  not 
less  than  two  years.  Selected  applicants 
become  participants  in  the  CIR-LRP 
only  upon  the  signing  of  a  written 
contract  by  the  Director,  NICHD.  We  are 
amending  title  42  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  68c  to 
govern  the  administration  of  this  loan 
repayment  program.  We  proposed  this 
action  in  a  notice  of  proposed 
rulemaking  (NPRM)  published  in  the 
Federal  Re^er,  December  10, 1999  (64 
FR  69213).  The  NPRM  provided  for  a 
60-day  comment  period.  The  comment 
period  expired  February  8,  2000.  We 
received  no  comments.  Consequently, 
except  for  minor  editorial  changes,  the 
final  regulations  described  below  are  the 
same  as  those  proposed  in  December 

1999. 

The  rule  specifies  the  scope  and 
purpose  of  the  program,  who  is  eligible 
to  apply,  how  individuals  apply  to 
participate  in  the  program,  how 
participants  are  selected,  and  the  terms 
and  conditions  of  the  program. 

We  provide  the  following  as  public 
information. 

Executive  Order  12866 

Executive  Order  12866  requires  that 
all  regulatory  actions  reflect 
consideration  of  the  costs  and  benefits 
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they  generate,  and  that  they  meet  certain 
standards,  such  as  avoiding  the 
imposition  of  unnecessary  biu-dens  on 
the  affected  public.  If  a  regulatory  action 
is  deemed  to  fall  within  the  scope  of  the 
definition  of  the  term  "significant 
regulatory  action"  contained  in  §  3(f)  of 
the  Order,  pre-publication  review  by  the 
Office  of  Management  and  Budget's 
Office  of  Information  and  Regulatory 
Affairs  (OIRA)  is  necessary.  This  rule 
was  reviewed  imder  Executive  Order 
12866  by  OIRA  and  was  deemed  to  be 
significant.  Therefore  it  has  been 
reviewed  by  OMB  prior  to  publication. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  requires  that 
regiilatory  actions  be  analyzed  to 
determine  whether  they  create  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  Secretary 
certifies  that  this  rule  will  not  have  any 
such  impact. 

Executive  0<-der  13132 

Executive  Order  13132,  Federalism, 
requires  that  federal  agencies  consult 
with  State  and  local  government 
officials  in  the  development  of 
r^ulatory  policies  with  federalism 
implications.  We  have  reviewed  the  rule 
as  required  imder  the  Order  and 
determined  that  it  does  not  have  any 
federalism  implications.  The  Secretary 
certifies  that  this  rule  will  not  have  an 
effect  on  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Paperwork  Reduction  Act 

The  application  forms  for  use  by  the 
NICHD  Contraception  and  Infertility 
Loan  Repayment  Program  have  been 
approved  by  OMB  under  OMB  Approval 
No.  0925-0440  (expires  December  31, 
2002).  This  rule  does  not  contain  any 
other  information  collection 
requirements  which  are  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  niunbered  program 
affected  by  the  regulation  is:  93.20»— 
NICHD  Contraception  and  Infertility 
Research  Loan  Repayment  Program. 

Unfunded  Mandates  Reform  Act 

I  The  Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  promulgating  any  final 
rule  that  may  result  in  the  expenditxu^ 


in  any  one  year  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  (adjusted  annually  for  inflation). 
Because  the  rule  does  not  impose  any 
mandates  on  State,  local,  or  tribal 
governments,  the  agency  finds  that  this 
is  not  a  significant  regidatory  action 
imder  the  Unfunded  Mandates  Reform 
Act. 

List  of  Subjects  in  42  CFR  Part  68c 

Health  professions.  Loan  programs — 
health,  Medical  research,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  19,  2001. 
Ruth  L.  Kirschstein, 
Acting  Director,  National  Institutes  of  Health. 

Approved:  December  31,  2001. 
Tommy  G.  Thompson, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  presented  in  the 
preamble,  we  amend  chapter  I  of  title  42 
of  the  Code  of  Federal  Regulations  by 
adding  a  new  Part  68c  to  subchapter  E 
to  read  as  follows: 

PART  68c— NATIONAL  INSTITUTE  OF 
CHILD  HEALTH  AND  HUMAN 
DEVELOPMENT  CONTRACEPTION 
AND  INFERTILITY  RESEARCH  LOAN 
REPAYMENT  PROGRAM 

Sec. 

68c.  1     What  is  the  scope  and  purpose  of  the 
National  Institute  of  Child  Health  and 
Human  Development  (NICHD) 
Contraception  and  Infertility  Research 
Loan  Repayment  Program  (CIR-LRP)? 

68C.2    Definitions. 

68C.3    Who  is  eligible  to  apply? 

68C.4    Who  is  eligible  to  participate? 

68C.5    Who  is  ineligible  to  participate?     . 

68C.6    How  do  individuals  apply  to 
participate  in  the  CIR-LRP? 

68c.  7    How  are  applicants  selected  to 
participate  in  the  CIR-LRP? 

68C.8    What  does  the  CIR-LRP  provide  to 
participants? 

68C.9    What  loans  qualify  for  repayment? 

68c.  10    What  does  an  individual  have  to  do 
in  return  for  Iomi  repayments  received 
under  the  CIR-LRP? 

68c.ll     How  does  an  individual  receive 
loan  repayments  beyond  the  initial  two- 
year  contract? 

68C.12    What  will  happen  if  an  individual 
does  not  comply  with  the  terms  and 
conditions  of  participation  in  the  CIR- 
LRP? 

68c.  1 3    Under  what  circumstances  can  the 
service  or  payment  obligation  be 
canceled,  waived,  or  suspended? 

68C.14    When  can  a  CIR-LRP  payment 

obligation  be  discharged  in  bankruptcy? 

68C.15    Additional  conditions. 

68c.  16    What  other  regulations  and  statutes 
apply? 
Authority:  42  U.S.C.  288-2. 


§68c.1    What  Is  the  scope  and  purpoae  Of 
the  National  Institute  of  Child  Health  and 
Human  Developinent  (NICHD) 
Contraception  and  Infertility  Research  Loan 
Repayment  Program  (CIR-LRP)? 

This  part  applies  to  the  award  of 
educational  loan  payments  luider  the 
National  Institute  of  Child  Health  and 
Hiunan  Development  (NICHD) 
Contraception  and  Infertility  Research 
Loan  Repayment  Program  (CIR-LRP) 
authorized  by  section  48  7B  of  the  Public 
Health  Service  Act  (42  U.S.C.  288-2). 
The  purpose  of  this  CIR-LRP  is  the 
recruitment  and  retention  of  highly 
qualified  health  professionals  to 
conduct  contraception  and/or  infertility 
research. 

§68c.2    Definttions. 

As  used- in  this  part: 

Act  means  the  Public  Health  Service 
Act,  as  amended  (42  U.S.C.  201  et  seq.). 

Allied  health  professional  means: 

(1)  A  physician  assistant;  or 

(2)  A  research  assistant  with  at  least 
a  bachelor's  degree  and  applicable 
career  goals. 

Applicant  means  an  individual  who 
applies  to,  and  meets  the  eligibility 
criteria  for  the  CIR-LRP. 

Commercial  loans  means  loans  made 
by  banks,  credit  imions,  savings  and 
loan  associations,  not-for-profit 
organizations,  insurance  companies, 
schools,  and  other  financial  or  credit 
institutions  which  are  subject  to 
examination  and  supervision  in  their 
capacity  as  lending  institutions  by  an 
agency  of  the  United  States  or  of  the 
State  in  which  the  lender  has  its 
principal  place  of  business. 

Contraception  and  Infertility  Research 
loan  Repayment  Program  (CHi-LRP  or 
Program)  means  the  NICHD 
Contraception  and  Infertility  Research 
Loan  Repayment  Program  authorized  by 
section  487B  of  the  Act. 

Contraception  and  Infertility  Research 
Loan  Repayment  Program  (CIR-LRP  or 
Program)  contract  refers  to  the 
agreement,  which  is  signed  by  an 
applicant  and  the  Secretary,  wherein  the 
applicant  agrees  to  participate  in 
research  on  infertility  or  contraceptive 
development  and  the  Secretary  agrees  to 
repay  qualified  educational  loans  for  a 
prescribed  period  as  specified  in  this 
part. 

Contraception  and  Infertility  Research 
Loan  Repayment  Program  (CIR-LRP  or 
Program)  Panel  means  a  board 
assembled  to  review,  rank,  and  approve 
or  disapprove  CIR-LRP  applications. 
The  Panel  is  composed  of  the  Deputy 
Director,  NICHD,  representatives  of 
NICHD's  Office  of  Administrative 
Management,  respective  Program 
Officers  of  the  Center  for  Population 
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Research,  and  other  special  consultants 
as  required. 

Contraceptive  development  means 
research  whose  ultimate  goal  is  to 
provide  new  or  improved  means  of 
preventing  pregnancy. 

Educational  expenses  means  the  cost 
of  the  health  professional's  education, 
including  the  tuition  expenses  and  other 
educational  expenses  such  as  fees, 
books,  supplies,  educational  equipment 
and  materials,  and  laboratory  expenses. 

Government  loans  means  loans  made 
by  Federal,  State,  county,  or  city 
agencies  which  are  authorized  by  law  to 
make  such  loans. 

Health  professional  means  an 
individual  who  is  a  physician,  Ph.D- 
level  scientist,  nurse,  or  a  graduate 
student  or  postgraduate  research  fellow 
working  toward  a  degree  that  will 
enable  them  to  practice  in  one  of  those 
professions. 

Infertility  research  means  research 
whose  long-range  objective  is  to 
evaluate,  treat  or  ameliorate  conditions 
which  result  in  the  failure  of  couples  to 
either  conceive  or  bear  young. 

Living  expenses  means  the  reasonable 
cost  of  room  and  board,  transportation 
and  commuting  costs,  and  other 
reasonable  costs  incurred  diuing  an 
individual's  attendance  at  an 
educational  institution. 

Eligible  NlCHD-supported  extramural 
site  means  a  site  funded  by  NICHD  that 
can  be  identified  as  one  of  the 
following: 

(1)  A  Cooperative  Specialized 
Contraception  and  hifertility  Research 
Center; 

(2)  A  Cooperative  Specialized 
Research  Center  in  Reproduction 
Research; 

(3)  A  Women's  Reproductive  Health 
Research  Career  Development  Center; 
and 

(4)  Reproductive  Medicine  Unit 
identified  as  a  clinical  site  for  the 
National  Cooperative  Reproductive 
Medicine  Network,  or  other  sites  as 
designated  by  the  Director. 

NiCHD  intramural  laboratory  means  a 
laboratory  that  is  supported  by  the 
NICHD  intramural  research  program. 

Panel  means  the  NICHD 
Contraception  and  hifertility  Research 
Loan  Repayment  Program  Panel. 

Participant  means  an  individual 
whose  application  to  the  CIR-LRP  has 
been  approved  and  whose  Program 
contract  has  been  executed  by  the 

Secretary. 

Qualified  educational  loans  include 
Government  and  commercial 
educational  loans,  interest  and  related 
expenses  for — 

U)  Undergraduate,  graduate,  and 
health  professional  school  tuition 
expenses;  * 


(2)  Other  reasonable  educational 
expenses  required  by  the  school(s) 
attended,  including  fees,  books, 
supplies,  educational  equipment  and 
materials,  and  laboratory  expenses;  and 

(3)  Reasonable  living  expenses, 
including  the  cost  of  room  and  board, 
transportation  and  commuting  costs, 
and  other  reasonable  living  expenses 
incvuTed. 

Reasonable  educational  and  living 
expenses  means  those  educational  and 
living  expenses  which  are  equal  to  or 
less  than  the  sum  of  the  school's 
estimated  standard  student  budget  for 
educational  and  living  expenses  for  the 
degree  program  and  for  the  year(s) 
during  which  the  participant  was 
enrolled  in  school.  If  there  is  no 
standard  budget  available  from  the 
school  or  if  the  participant  requests 
repayment  for  educational  and  living 
expenses  which  exceed  the  standard 
student  budget,  reasonableness  of 
educational  and  living  expenses 
incurred  must  be  substantiated  by 
additional  contemporaneous 
documentation,  as  determined  by  the 
Secretary. 

Research  on  infertility  or 
contraceptive  development  means 
activities  which  qualify  for  participation 
in  the  CIR-LRP  as  determined  by  the 
Program  Panel. 

School  means  undergraduate, 
graduate,  and  health  professions  schools 
which  are  accredited  by  a  body  or 
bodies  recognized  for  accreditation 
pinposes  by  the  Secretary  of  Education. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority 
involved  has  been  delegated. 

Service  means  the  Public  Health 
Service. 

State  means  one  of  the  fifty  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Northern  Mariana  Islands,  the  U.S. 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Trust  Territory  of  the  Pacific 
Islands  (the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau). 

Withdrawal  means  an  individual's 
cessation  of  participation  in  the  Program 
piu^uant  to  a  request  by  that  participant 
that  is  implemented  by  the  Secretary 
prior  to  the  Program  making  payments 
on  the  participant's  behalf.  A 
withdrawal  is  without  penalty  to  the 
participant  and  without  obligation  to 
the  Program. 


§68cJ    Whotoeligibtotoapply? 

To  be  eligible  to  apply  to  the  CIR- 
LRP,  an  individual  must  be  a  qualified 
health  or  allied  health  professional  who 
is  at  the  time  of  application,  or  will  be 
at  the  time  of  inception  into  the  CIR- 
LRP,  engaged  in  employment/training  at 
an  NICHD  intramural  laboratory  or  an 
eligible  NICHD-supported  extramural 
site. 

f  68C.4    Who  is  aligibla  to  participate? 
To  be  eligible  to  participate  in  the 
CIR-LRP,  the  appUcant  must  have 
institutional  assurance  of  employment/ 
affiliation  with  the  NICHD  intramural 
laboratory  or  eligible  NICHD-supported 
extramural  site  and  approval  of  the  CIR- 
LRP  Panel,  must  meet  the  criteria 
specified  in  §  68c.  3,  and  not  be 
ineligible  to  participate  under  §  68c.5. 

S  68C.5    Who  Is  ineligible  to  participate? 

The  following  individuals  are 
ineligible  for  CIR-LRP  participation: 

(a)  Persons  who  are  not  eligible 
applicants  as  specified  under  §68c.3; 

(b)  Persons  who  owe  an  obligation  of 
health  professional  service  to  the 
Federal  Government,  a  State,  or  other 
entity.  The  following  are  examples  of 
programs  which  have  a  service 
obligation:  Physicians  Shortage  Area 
Scholarship  Program,  National  Research 
Service  Award  Program,  Public  Health 
Service  Scholarship,  National  Health 
Service  Corps  Scholarship  Program, 
Armed  Forces  (Army,  Navy,  or  Air 
Force)  Professions  Scholarship  Program, 
Indian  Health  Service  Scholarship 
Program,  National  Health  Service  Corp 
Loan  Repayment  Program,  and  NIH  loan 
repayment  programs. 

f  68C.6    How  do  individuals  apply  to 
participate  in  the  CIR-LRP? 

An  application  for  participation  in  the 
CIR-LRP  shall  be  submitted  to  the 
Center  for  Population  Research,  NICHD, 
NIH,  which  is  responsible  for  the 
Program's  administration,  in  such  form 
and  maimer  as  the  Secretary  may 
prescribe. 

§68c.7    How  are  appiicanta  selected  to 
participete  in  the  CIR-LRP? 

To  be  selected  for  participation  in  the 
CIR-LRP,  applicants  must  satisfy  the 
following  requirements: 

(a)  Applicants  must  meet  the 
eligibility  requirements  specified  in 
§68c.3and§68c.4. 

(b)  Applicants  must  not  be  ineligible 
for  participation  as  specified  in  §  68c.5. 

(c)  Appucants  must  propose 
repayment  of  a  loan  that  meets  the 
requirements  of  §  68c.9. 

(d)  AppUcants  must  be  selected  for 
approval  by  the  CIR-LRP  Panel  based 
upon  a  review  of  t^eir  applications. 
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i6tc.8    What  does  the  aR-LRP  provide  to 
participants? 

(a)  Loan  repayments.  Upon  receipt  of 
an  individual's  written  commitment  to 
serve  a  Tnininiiim  initial  period  of  two 
years  of  obligated  service  in  accordance 
with  this  part,  the  Secretary  may  pay  up 
to  $35,000  per  year  of  a  participant's 
repayable  debt  for  each  year  the 
individual  serves. 

(b)  Under  paragraph  (a)  of  this 
section,  the  Secretary  will  make 
payments  in  the  discharge  of  debt  to  the 
extent  appropriated  funds  are  available 
for  that  purpose.  When  a  shortage  of 
funds  exists,  participants  may  be  funded 
partially,  as  determined  by  the 
Secretary.  However,  once  a  CIR-LRP 
contract  has  been  signed  by  both  parties, 
the  Secretary  will  obligate  such  funds  as 
necessary  to  ensiu«  that  sufficient  funds 
will  be  available  to  pay  benefits  for  the 
duration  of  the  period  of  obligated 
service  unless  otherwise  specified  by 
mutual  written  agreement  between  the 
Secretary  and  the  applicant.  Benefits 
will  be  paid  on  a  quarterly  basis  after 
each  service  period  unless  otherwise 
specified  by  mutual  written  agreement 
between  the  Secretary  and  the 
applicant. 

§68c.9    What  loans  qualify  for  repayment? 

(a)  The  CIR-LRP  will  repay 
participants'  lenders  the  principal, 
interest,  and  related  expenses  of 
qualified  Government  and  commercial 
educational  loans  obtained  by 
participants  for  the  following: 

(1)  Undergraduate,  graduate,  and 
health  professional  school  tuition 
expenses; 

(2)  Other  reasonable  educational 
expenses  required  by  the  school(s) 
attended,  including  fees,  books, 
supplies,  educational  equipment  and 
materials,  and  laboratory  expenses;  and 

(3)  Reasonable  living  expenses, 
including  the  cost  of  room  and  board, 
transportation  and  commuting  costs, 
and  other  living  expenses  as  determined 
by  the  Secretary. 

(b)  The  following  educational  loans 
are  ineligible  for  repayment  luider  the 
CIR-LRP: 

(1)  Loans  obtained  from  other  than  a 
government  entity  or  commercial 
lending  institution; 

(2)  Loans  for  which  contemporaneous 
docxunentatidn  is  not  available; 

(3)  Loans  or  portions  of  loans 
obtained  for  educational  or  living 
expenses  which  exceed  the  standard  of 
reasonableness  as  determined  by  the 
participant's  standard  school  budget  for 
the  year  in  which  the  loan  was  made, 
and  are  not  determined  by  the  Secretary 
to  be  reasonable  based  on  additional 


documentation  provided  by  the 
individual; 

(4)  Loans,  financial  debts,  or  service 
obligations  incurred  luider  the  following 
programs:  Physicians  Shortage  Area 
Scholarship  Program  (Fedend  or  State), 
National  Researdi  Service  Award 
Program,  Public  Health  and  National 
Health  Service  Corps  Scholarship 
Training  Program,  National  Health 
Service  Corps  Scholarship  Program, 
Armed  Forces  (Army,  Navy,  or  Air 
Force)  Health  Professions  Scholarship 
Program,  Indian  Health  Service 
Program,  and  similar  programs,  upon 
determination  by  the  Secretary,  which 
provide  loans,  scholarships,  loan 
repayments,  or  other  awards  in 
exchange  for  a  futine  service  obligation; 

(5)  Any  loan  in  default  or  not  in  a 
current  payment  status; 

(6)  Loan  amoimts  which  participants 
have  paid  or  were  due  for  pajnnent  prior 
to  inception  into  the  CIR-LRP;  and 

(7)  Loans  for  which  promissory  notes 
have  been  signed  after  the  individual's 
acceptance  into  the  CIR-LRP. 

§  68C.1 0  What  does  an  individual  have  to 
do  in  return  for  loan  repayments  received 
under  the  CIR-LRP? 

Individuals  must  make  a  written 
commitment  in  accordance  with  this 
part  to  conduct,  and  must  actually 
conduct  research  with  respect  to 
contraception  and/or  infertility  at  an 
NICHD  intramural  laboratory  or  an 
eligible  NICHD-supported  extramxu-al 
site  for  a  minimiim  initial  period  of  two 
years. 

§  68C.1 1    How  does  an  individual  receive 
loan  repayments  lieyond  ttie  initial  two-year 
contract? 

An  individual  may  apply  for  and  the 
Secretary  may  grant  extension  contracts 
for  one-year  periods,  if  there  is 
sufficient  debt  remaining  to  be  repaid 
and  the  individual  is  engaged  in 
research  on  infertility  or  contraceptive 
development  at  an  NICHD  intramiu-al 
laboratory  or  eligible  NICHD-supported 
extramural  site. 

§  68C.1 2    What  will  happen  if  an  indhriduai 
does  not  comply  with  the  terms  and 
conditions  of  participation  in  the  CIR-LRP? 

(a)  Absent  withdrawal  (see  §  68c.2)  or 
termination  under  paragraph  (d)  of  this 
section,  any  participant  who  fails  to 
begin  or  complete  the  minimum  two- 
year  service  obligation  required  imder 
the  Program  contract,  will  be  considered 
to  have  breached  the  contract  and  will 
be  subject  to  assessment  of  monetary 
damages  and  penalties  as  follows: 

(1)  Participants  who  leave  diuing  the 
first  year  of  the  initial  contract  are  liable 
for  amounts  already  paid  by  the  CIR- 
LRP  on  behalf  of  the  participant  plus  an 


amount  equal  to  $1,000  multiplied  by 
the  niunber  of  months  of  the  original 
two-year  service  obligation. 

(2)  Participants  who  leave  during  the 
second  year  of  the  contract  are  liable  for 
amoimts  already  paid  by  the  NICHD  on 
behalf  of  the  participant  plus  $1 ,000  for 
each  imserved  month. 

(b)  Participants  who  sign  a 
continuation  contract  for  any  year 
beyond  the  initial  two-year  period  and 
fail  to  complete  the  one-year  period 
specified  are  liable  for  the  pro  rata 
amount  of  any  benefits  advanced 
beyond  the  period  of  completed  service 
plus  an  amoimt  equal  to  the  nmnber  of 
months  of  obligated  service  that  were 
not  completed  by  the  participant 
multiplied  by  $1,000. 

(c)  Payments  of  any  amount  owed 
imder  paragraph  (a)  or  (b)  of  this  section 
shall  be  made  within  one  year  of  the 
participant's  breach  (or  such  longer 
period  as  determined  by  the  Secretary). 

(d)  Terminations  will  not  be 
considered  a  breach  of  contract  in  cases 
where  such  terminations  are  beyond  the 
control  of  the  participant  as  follows: 

(1)  Terminations  for  cause  or  for 
convenience  of  the  Government  that  are 
not  based  upon  a  breach  or  default  of 
the  participant  wrill  not  be  considered  a 
breach  of  contract  and  monetary 
damages  will  not  be  assessed. 

(2)  The  participant  transfers  to 
another  NICHD  intramural  laboratory  or 
eligible  NICHD-supported  extramural 
site,  in  which  case  the  participant 
remains  boimd  to  any  and  all 
obligations  of  the  contract. 

(3)  The  participant  transfers  to  a  site 
other  than  an  NICHD  intramural 
laboratory  or  eligible  NICHD-supported 
extramural  site,  in  which  case  the 
participant  may  not  be  assessed 
monetary  penalties  if,  in  the  judgement 
of  the  CIR-LRP  Panel,  the' participant 
continues  to  engage  in  contraception 
and/or  infertility  research  for  any 
remaining  period  of  obligated  service  as 
set  forth  in  the  contract. 

§  68C.1 3    Under  what  circumstances  can 
the  service  or  payment  obligation  t>e 
canceled,  waived,  or  suspended? 

(a)  Any  obligation  of  a  participant  for 
service  or  payment  to  the  Federal 
Government  under  this  part  will  be 
canceled  upon  the  death  of  the 
participant. 

(b)(1)  The  Secretary  may  waive  or 
suspend  any  service  or  payment 
obligation  inciured  by  the  participant 
upon  request  whenever  compliance  by 
the  participant: 

(i)  Is  impossible; 

(ii)  Would  involve  extreme  hardship 
to  the  participant;  or 
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(iii)  If  enforcement  of  the  service  or 
payment  obhgation  would  be  against 
equity  and  good  conscience. 

(2)  The  Secretary  may  approve  a 
request  for  a  suspension  of  the  service 
or  payment  obhgations  for  a  period  of  1 
year.  A  renewal  of  this  suspension  may 
also  be  granted. 

(c)  Compliance  by  a  participant  with 
a  service  or  payment  obligation  will  be 
considered  impossible  if  the  Secretary 
determines,  on  the  basis  of  information 
and  docimientation  as  may  be  required, 
that  the  participant  suffers  from  a 
physical  or  mental  disability  resulting 
in  the  permanent  inability  of  the 
participant  to  perform  the  service  or 
other  activities  which  would  be 
necessary  to  comply  with  the  obligation. 

(d)  In  determining  whether  to  waive 
or  suspend  any  or  all  of  the  service  or 
payment  obligations  of  a  participant  as 
imposing  an  undue  hardship  and  being 
against  equity  and  good  conscience,  the 
Secretary,  on  the  basis  of  information 
and  documentation  as  may  be  required, 
will  consider: 

(1)  The  participant's  present  financial 
resources  and  obligations; 

(2)  The  participant's  estimated  future 
financial  resources  and  obligations;  and 

(3)  The  extent  to  which  the 
participant  has  problems  of  a  personal 
nature,  such  as  a  physical  or  mental 
disability  or  terminal  illness  in  the 
immediate  family,  which  so  intrude  on 
the  participant's  present  and  future 
ability  to  perform  as  to  raise  a 
presumption  that  the  individual  will  be 
unable  to  perform  the  obligation 
incvured. 

}68c.14    Whan  can  a aR-LRP  paymant 
obUgation  ba  diachargad  in  bankruptcy? 

Any  payment  obligation  incurred 
imder  §  68c.  12  may  be  discharged  in 
bankruptcy  under  Title  11  of  the  United 
States  Code  only  if  such  discharge  is 
granted  after  the  expiration  of  the  five- 
year  period  beginning  on  the  first  date 
that  payment  is  required  and  only  if  the 
banluiiptcy  court  finds  that  a 
nondischarge  of  the  obligation  would  be 
unconscionable. 


}68c.15    Additional  condKiona. 

In  order  to  protect  or  conserve  Federal 
funds  or  to  carry  out  the  purposes  of 
section  48 7B  of  the  Act,  or  of  this 
subpart,  the  Secretary  may  impose 
additional  conditions  as  a  condition  of 
any  approval,  waiver  or  suspension 
authorized  by  this  subpart. 

§68c.16    What  otttar  ragulationa  and 
atatutas  apply? 

Several  other  regidations  and  statutes 
apply  to  this  part.  These  include,  but  are 
not  necessarily  limited  to: 

Debt  Collection  Act  of  1982,  Public  Law 
97-365  (5  U.S.C.  5514); 

Fair  Credit  Reporting  Act  (15  U.S.C.  1681 
et  seq.y. 

Federal  Debt  Collection  Procedures  Act  of 
1990.  Public  Law  101-647  (28  U.S.C.  1);  and 

Privacy  Act  of  1974  (5  U.S.C.  552a). 
[FR  Doc.  02-8592  Filed  4-10-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Final  rule. 


summary:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  charmels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment.  4  FCC  Red  2413 
(1989),  emd  the  Amendment  of  the 
Commission 's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  by  Applications,  8  FCC  Red 
4735  (1993). 
DATES:  Effective  April  11.  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  March  25,  2002,  and 
released  March  29,  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  at  the  FCC 
Reference  Information  Center,  Portals  U, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW.,  Room  CY-B402, 
Washington,  DC.  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  PART  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amandad] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  removing  Channel  279C1  and  adding 
Channel  279C2  at  Ridgway. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Georgia,  is  amended 
by  removing  Channel  2  64 A  and  adding 
Channel  264C3  at  Cuthbert. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  232 A  and  adding 
Channel  232C3  at  Ozona. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
[FR  Doc.  02-8796  Filed  4-10-02;  8:45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tt>e  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


AGENCY  FOR  iNTERNATlONAL 
DEVELOPMENT 

22  CFR  Part  213 

Claims  Collaction 

AGENCY:  Agency  for  International 
Development  ("USAID"). 

ACTION:  Proposed  rule. 

SUMMARY:  USAID  is  proposing  to  revise 
its  regulations  on  Claims  Collection  to 
incorporate  applicable  statutory  and 
regulatory  provisions  and  to  make  other 
changes. 

DATES:  Comments  must  be  submitted  on 
or  before  June  10,  2002. 

ADDRESSES:  Comments  may  be  mailed  to 
Ms.  Sandra  Malone-Gilmer,  USAID/M/ 
MPI,  Room  2.10,  Ronald  Reagan 
Building,  1300  Pennsylvania  Avenue, 
NW,  Washington  ,  DC  20523.  Comments 
may  also  be  emailed  to:  Smalone- 
Gilmei@USAID.GOV 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Malone-Gilmer,  202-712-1089. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

USAID  proposes  to  amend  its  claim 
collection  procedures  to  incorporate 
changes  made  to  the  Federal  Claims 
Collection  Standards  and  the  Debt 
Collection  Improvement  Act  of  1996. 
One  principal  change  in  the  proposed 
rule  is  the  provision  for  the  mandatory 
referral  of  certain  delinquent  debt  to  the 
Federal  Management  Service  of  the 
Department  of  the  Treasiuy.  The 
proposed  changes  will  maximize  the 
effectiveness  of  USAID's  claim 
collection  procedures. 

B .  Regulatory  Analysis 

Executive  Order  12866 

USAID  has  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866  and,  accordingly,  this  regulation 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 
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Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
Regulatory  Flexibility  Analysis  is  not 
required. 

Executive  Order  13132 

This  regulation  will  not  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  regulation  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act  of  1995 

This  regulation  will  not  result  in  the 
expenditure  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one-year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement  Act.  5 
U.S.C.  804.  This  rule  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  or  export 
markets. 

Executive  Order  12988 — Civil  Justice 
Reform 

USAID  has  conducted  the  reviews 
required  by  section  3  of  Executive  Order 
12988  and  has  determined  that,  this  rule 
meets  the  applicable  standards  in 
section  3  to  mitigate  litigation,  eliminate 
ambiguity  and  reduce  burden. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 


Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

List  of  Subjects  in  22  CFR  Part  213 

Administrative  practice  and 
procedure.  Antitrust,  Claims,  Federal 
employees.  Fraud,  Penalties,  Privacy. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  part  213  of 
Title  22  be  revised  as  follows: 

PART  213— CLAIIMS  COLLECTION 

Subpart  A— General 

Sec. 

213.1  Purpose  and  scope. 

213.2  Definitions. 

213.3  Loans,  guarantees,  sovereign  and 
interagency  claims. 

213.4  Other  remedies. 

213.5  Fraud  claims. 

213.6  Subdivision  of  claims  not  autliorized. 

213.7  Omission  not  a  defense. 

Subpart  B — Collection 

213.8  Collection — general. 

213.9  Written  notice. 

213.10  Review  requirements. 

213.11  Aggressive  collection  actions; 
documentation. 

213.12  Interest,  penalty  and  administrative 
costs. 

213.13  Interest  and  charges  pending  waiver 
or  review. 

213.14  Contracting  for  collection  services. 

213.15  Use  of  credit  reporting  bureaus. 

213.16  Use  and  disclosure  of  mailing 
addresses. 

213.17  Liquidation  of  collateral. 

213.18  Suspension  or  revocation  of 
eligibility  for  loans  and  loan  guarantees, 
licenses  or  privileges. 

213.19  Installment  payments. 

Subpart  C— Administrative  Offset 

213.20  Administrative  offset  of  non- 
employee  debts. 

213.21  Employee  salary  offset-general. 

213.22  Salary  offset  when  USAID  is  the 
creditor  agency. 

213.23  Salary  offset  when  USAID  is  not  the 
creditor  agency. 

Subpart  D— Compromise  of  Det>ts 

213.24  General. 

213.25  Standards  for  compromise. 

213.26  Payment  of  compromised  claims. 

213.27  Joint  and  several  liability. 

213.28  Execution  of  releases. 

Sut>part  E — Suspension  and  Termination  of 
Collection  Action 

213.2&    Suspension-general. 

213.30  Standards  for  suspension. 

213.31  Termination-general. 
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213.32  Standards  for  termination. 

213.33  Permitted  action  after  termination  of 
collection  activity. 

213.34  Debts  that  have  been  discharged  in 
bankruptcy. 

Subpart  F— Discharge  of  Indebtedness  and 
Reporting  Requirements 

213.35  Discharging  indebtedness — general. 

213.36  Reporting  to  IRS. 

Subpart  G— Referrals  to  the  Department  of 
Justice 

213.37  Referrals  to  the  Department  of 
Justice. 

Subpert  H— Mandatory  Transfer  of 
Delinquent  Debt  to  Financial  Management 
Service  (FMS)  of  the  Depertment  of 
Treesury 

213.38  Mandatory  transfer  of  debts  to 
FMS— general. 

213.39  Exceptions  to  mandatory  transfer. 

Authority:  Section  621(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22 
U.S.C.  2381(a). 

Subpart  A— General 

f  21 3.1    Purpose  and  scope. 

This  part  prescribes  standards  and 
procedures  for  the  United  States  Agency 
for  International  Development's 
(USAID)  collection  and  disposal  of 
claims.  These  standards  and  procedures 
are  applicable  to  all  claims  and  debts  for 
which  a  statute,  regulation  or  contract 
does  not  prescribe  different  standards  or 
procediues.  This  part  covers  USAID 's 
collection,  compromise,  suspension, 
termination,  and  referral  of  claims  to  the 
Department  of  Justice. 

§213.2    Definitions. 

(a)  Administrative  offset  means  the 
withholding  of  money  payable  by  the 
United  States  to,  or  held  by  the  United 
States  for,  a  person  to  satisfy  a  debt  the 
person  owes  the  Government. 

(b)  Administrative  Wage  Garnishment 
means  the  process  by  which  federal 
agencies  require  a  private  sector 
employer  to  withhold  up  to  15%  of  an 
employee's  disposable  pay  to  satisfy  a 
delinquent  debt  owed  to  the  federal 
govermnent.  A  court  order  is  not 
required. 

(c)  Agency  means  the  United  States 
Agency  for  International  Development 
(USAID). 

(d)  Claim  means  an  amount  of  money, 
funds,  or  property  that  has  been 
determined  by  an  agency  official  to  be 
due  the  United  States  from  any  person, 
organization,  or  entity,  except  another 
Federal  agency.  As  used  in  this  part,  the 
terms  debt  and  claim  are  synonymous. 

(e)  CFO  means  the  Chief  Financial 
Officer  of  USAID  or  a  USAID  employee 
or  official  designated  to  act  on  the  CFO's 
behali. 


(f)  Creditor  agency  means  the  Federal 
agency  to  which  the  debt  is  owed, 
including  a  debt  collection  center  when 
acting  on  behalf  of  a  creditor  agency  in 
matters  pertaining  to  the  collection  of  a 

debt. 

(g)  Debtor  means  an  individual, 
organization,  association,  corporation, 
or  a  State  or  local  government  indebted 
to  the  United  States  or  a  persop  or  entity 
with  legal  responsibility  for  assiuning 
the  debtor's  obligation. 

(h)  Delinquent  claim  means  any  claim 
that  has  not  been  paid  by  the  date 
specified  in  the  agency's  bill  for 
collection  or  demand  letter  for  payment 
or  which  has  not  been  satisfied  in 
accordance  with  a  repayment 
agreement. 

(i)  Disposable  pay  means  that  part  of 
current  basic  pay,  special  pay,  incentive 
pay,  retired  pay,  retainer  pay,  or  in  the 
case  of  an  employee  not  entitled  to  basic 
pay,  other  authorized  pay  remaining 
after  the  deduction  of  any  amount 
required  by  law  to  be  withheld  (other 
than  deductions  to  execute  garnishment 
orders)  in  accordance  with  5  CFR  parts 
581  and  582.  Among  the  legally 
required  deductions  that  must  be 
applied  first  to  determine  disposable 
pay  are  levies  pursuant  to  the  Internal 
Revenue  Code  (Title  26,  United  States 
Code)  and  deductions  described  in  5 
CFR  581.105  (b)  through  (f).  These 
deductions  include,  but  are  not  limited 
to:  Social  security  withholdings; 
Federal,  State  and  local  tax 
withholdings;  health  insurance 
premiiuns;  retirement  contributions; 
and  life  insiuance  premiums. 

(j)  Employee  means  a  current 
employee  of  the  Federal  Government 
including  a  current  member  of  the 
Armed  Forces  or  a  Reserve  of  the  Armed 
Forces. 

(k)  Employee  Salary  Offset  means  the 
administrative  collection  of  a  debt  by 
deductions  at  one  or  more  officially 
established  pay  intervals  from  the 
current  pay  accoimt  of  an  employee 
without  the  employee's  consent. 

(1)  Person  means  an  individual,  firm, 
partnership,  corporation,  association 
and,  except  for  purposes  of 
administrative  offsets  under  subpart  C 
and  interest,  penalty  and  administrative 
costs  under  subpart  B  of  this  part, 
includes  State  and  local  governments 
and  Indian  tribes  and  components  of 
tribal  governments. 

(m)  Recoupment  is  a  special  method 
for  adjusting  debts  arising  under  the 
same  transaction  or  occiurence.  For 
example,  obligations  arising  under  the 
same  contract  generally  are  subject  to 
recoupment. 

(n)  Waiver  means  the  cancellation, 
remission,  forgiveness  or  non-recovery 


of  a  debt  or  debt-related  charge  as 
permitted  or  required  by  law. 

(o)  Withholding  order  means  any 
order  for  withholding  or  garnishment  of 
pay  issued  by  USAID  or  a  judicial  or 
administrative  body.  For  the  purposes  of 
this  part,  wage  garnishment  order  and 
garnishment  order  have  the  same 
meaning  as  withholding  order. 

§  21 3.3    Loans,  guarantees,  sovereign  and 
Interagency  claims. 
This  part  does  not  apply  to: 

(a)  Claims  arising  out  of  loans  for 
which  compromise  and  collection 
authority  is  conferred  by  section 
635(g)(2)  of  the  Foreign  Assistance  Act 
of  1961.  as  amended; 

(b)  Claims  arising  from  investment 
guaranty  operations  for  which 
settlement  and  arbitration  authority  is 
conferred  by  section  635(1)  of  the 
Foreign  Assistance  Act  of  1961.  as 
amended; 

(c)  Claims  against  any  foreign  country 
or  any  political  subdivision  thereof,  or 
any  public  international  organization; 

(d)  Claims  where  the  CFO  determines 
that  the  achievement  of  the  purposes  of 
the  Foreign  Assistance  Act  of  1961,  as 
amended,  or  any  other  provision  of  law 
administered  by  USAID  require  a 
different  course  of  action;  and 

(e)  Claims  owed  USAID  by  other 
Federal  agencies.  Such  debts  will  be    . 
resolved  by  negotiation  between  the 
agencies. 

f  213.4    Other  remedies. 

(a)  This  part  does  not  supersede  or 
require  omission  or  duplication  of 
administrative  proceedings  required  by 
contract,  statute,  regulation  or  other 
Agency  procedures,  e.g.,  resolution  of 
audit  findings  under  grants  or  contracts, 
informal  grant  appeals,  formal  appeals, 
or  review  under  a  prociuement  contract. 

(b)  The  remedies  and  sanctions 
available  to  the  Agency  imder  this  part 
for  collecting  debts  are  not  intended  to 
be  exclusive.  The  Agency  may  impose, 
where  authorized,  other  appropriate 
sanctions  upon  a  debtor  for  inexcusable, 
prolonged  or  repeated  failtue  to  pay  a 
debt.  For  example,  the  Agency  may  stop 
doing  business  with  a  grantee, 
contractor,  borrower  or  lender;  convert 
the  method  of  payment  imder  a  grant  or 
contract  from  an  advance  payment  to  a 
reimbursement  method;  or  revoke  a 
grantee's  or  contractor's  letter-of-credit. 

§213.5    Fraud  claims. 

(a)  The  CFO  will  refer  claims 
involving  fraud,  the  presentation  of  a 
false  claim,  or  misrepresentation  on  the 
part  of  the  debtor  or  any  party  having 
an  interest  in  the  claim  to  the  USAID 
Office  of  Inspector  General  (OIG).  The 
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OIG  has  the  responsibility  for 
investigating  or  referring  the  matter, 
where  appropriate,  to  the  Department  of 
Justice  (DOJ),  and/ or  returning  it  to  the 
CFO  for  fiuther  action. 

(b)  The  CFO  will  not  administratively 
compromise,  terminate,  suspend  or 
otherwise  dispose  of  debts  involving 
fraud,  the  presentation  of  a  false  claim 
or  misrepresentation  on  the  part  of  the 
debtor  or  any  party  having  an  interest  in 
the  claim  without  the  approval  of  DOJ. 

§  21 3.6    Subdivision  of  claims  not 
authorized. 

A  claim  will  not  be  subdivided  to 
avoid  the  $100,000  limit  on  the 
Agency's  authority  to  compromise, 
suspend,  or  terminate  a  debt.  A  debtor's 
liability  arising  from  a  particular 
transaction  or  contract  is  a  single  claim. 

§213.7    Omission  not  a  defense. 

Failiu«  by  USAID  to  comply  with  any 
provision  of  this  part  is  not  available  to 
a  debtor  as  a  defense  against  payment  of 
a  debt. 

Subpart  B— Collection 

§213.8    Collectior>— general. 

(a)  The  CFO  takes  action  to  collect  all 
debts  owed  the  United  States  arising  out 
of  USAID  activities  and  to  reduce  debt 
delinquencies.  Collection  actions  may 
include  sending  written  demands  to  the 
debtor's  last  known  address.  Written 
demand  may  be  preceded  by  other 
appropriate  action,  including  immediate 
referral  to  DOJ  for  litigation,  when  such 
action  is  necessary  to  protect  the 
Government's  interest.  The  CFO  may 
contact  the  debtor  by  telephone,  in 
person  and/or  in  writing  to  demand 
prompt  pajmient.  to  discuss  the  debtor's 
position  regarding  the  existence, 
amount  or  repayment  of  the  debt,  to 
inform  the  debtor  of  its  rights  (e.g.,  to 
apply  for  waiver  of  the  indebtedness  or 
to  have  an  administrative  review)  and  of 
the  basis  for  the  debt  and  the 
consequences  of  nonpayment  or  delay 
inpayment. 

(b)  The  CFO  maintains  an 
administrative  file  for  each  debt  and/or 
debtor  which  documents  the  basis  for 
the  debt,  all  administrative  collection 
actions  regarding  the  debt  (including 
communications  to  and  from  the  debtor) 
and  its  final  disposition.  Information  on 
an  individual  may  be  disclosed  only  for 
purposes  that  are  consistent  with  this 
part,  the  Privacy  Act  of  1974  and  other 
applicable  law. 

§213.9    Written  notice. 

(a)  When  the  billing  official 
determines  that  a  debt  is  owed  USAID. 
he  or  she  provides  a  written  notice  in 
the  form  of  a  Bill  for  Collection  or 


demand  letter  to  the  debtor.  Unless 
otherwise  provided  by  agreement, 
contract  or  order,  the  written  notice 
informs  the  debtor  of: 

(1)  The  amount,  natiu^  and  basis  of 
the  debt; 

(2)  The  right  of  the  debtor  to  inspect 
and  copy  records  related  to  the  debt; 

(3)  Tne  right  of  the  debtor  to  discuss 
and  propose  a  repayment  agreement; 

(4)  Any  rights  available  to  the  debtor 
to  dispute  the  validity  of  the  debt  or  to 
have  recovery  of  the  debt  waived  (citing 
the  available  review  or  waiver  authority, 
the  conditions  for  review  or  waiver,  and 
the  effects  of  the  review  or  waiver 
request  on  the  collection  of  the  debt); 

(5)  The  date  on  which  payment  is  due 
which  will  be  not  more  than  30  days 
from  the  date  of  the  bill  for  collection 
or  demand  letter; 

(6)  The  instructions  for  making 
electronic  payment; 

(7)  The  debt  is  considered  delinquent 
if  it  is  not  paid  on  the  due  date; 

(8)  The  imposition  of  interest  charges 
and.  except  for  State  and  local 
governments  and  Indian  tribes,  penalty 
charges  and  administrative  costs  that 
may  be  assessed  against  a  delinquent 
debt; 

(9)  The  intention  of  USAID  to  use 
non-centralized  administrative  offset  to 
collect  the  debt  if  appropriate  and.  if 
not.  the  referral  of  die  debt  90  days  after 
the  Bill  for  Collection  or  demand  letter 
to  the  Financial  Management  Service  in 
the  Department  of  Treasury  who  will 
collect  their  administrative  costs  from 
the  debtor  in  addition  to  the  amoimt 
owed  USAID  and  use  all  means 
available  to  the  Federal  Government  for 
debt  collection  including  administrative 
wage  garnishment,  use  of  collection 
agencies  and  reporting  the  indebtedness 
to  a  credit  reporting  bureau  (see 
§213.14); 

(10)  The  address,  telephone  number, 
and  name  of  the  person  available  to 
discuss  the  debt; 

(11)  The  possibility  of  referral  to  the 
Department  of  Justice  for  litigatiofi  if  the 
debt  caimot  be  collected 
administratively. 

(b)  USAID  will  respond  promptly  to 
communications  from  the  debtor. 
Response  generally  will  be  within  30 
days  of  receipt  of  communication  from 
the  debtor. 

§  21 3.1 0    Review  requirements. 

(a)  For  purposes  of  this  section, 
whenever  USAID  is  required  to  afford  a 
debtor  a  review  within  the  agency. 
USAID  shall  provide  the  debtor  with  a 
reasonable  opportunity  for  an  oral 
hearing  when  the  debtor  requests 
reconsideration  of  the  debt  and  the 
agency  determines  that  the  question  of 


the  indebtedness  cannot  be  resolved  by 
review  of  the  documentary  evidence,  for 
example,  when  the  validity  of  the  debt 
turns  on  an  issue  of  credibility  or 
veracity. 

(b)  Unless  otherwise  required  by  law. 
an  oral  hearing  imder  this  section  is  not 
requfred  to  be  a  formal  evidentiary 
hearing,  although  USAID  will  carefully 
document  all  significant  matters 
discussed  at  the  hearing. 

(c)  This  section  does  not  require  an 
oral  hearing  with  respect  to  debt 
collection  systems  in  which  a 
determination  of  indebtedness  rarely 
involves  issues  of  credibility  or  veracity 
and  the  agency  has  determined  that 
review  of  the  written  record  is 
ordinarily  an  adequate  means  to  correct 
prior  mistakes. 

(d)  In  those  cases  when  an  oral 
hearing  is  not  required  by  this  section.  • 
USAID  shall  accord  the  debtor  a  "paper 
hearing."  that  is.  a  determination  of  the 
request  for  reconsideration  based  upon 
a  review  of  the  written  record. 

§  21 3.1 1    Aggressive  collection  actions; 
documentation. 

(a)  USAID  takes  actions  and  effective 
follow-up  on  a  timely  basis  to  collect  all 
claims  of  the  United  States  for  money 
and  property  arising  out  of  USAID's 
activities.  USAID  cooperates  with  other 
Federal  agencies  in  their  debt  collection 
activities. 

(b)  All  administrative  collection 
actions  are  documented  in  the  claim 
file,  and  the  basis  for  any  compromise, 
termination  or  suspension  of  collection 
actions  is  set  out  in  detail.  This 
documentation,  including  the  Claims 
Collection  Litigation  Report  required  in 
§213.34.  is  retained  in  the  appropriate 
debt  file. 

§  21 3.1 2    lntei«st,  penalty  and 
administrative  costs. 

(a)  Interest.  USAID  will  assess  interest 
on  all  delinquent  debts  unless 
prohibited  by  statute,  regulation  or 
contract. 

(1)  Interest  begins  to  accrue  on  all 
debts  from  the  payment  due  date 
established  in  die  initial  notice  to  the 
debtor.  USAID  will  assess  an  annual 
rate  of  interest  that  is  equal  to  the  rate 
of  the  current  value  of  funds  to  the 
United  States  Treasiuy  (i.e.,  the 
Treasury  tax  and  loan  accotuit  rate) 
unless  a  different  rate  is  necessary  to 
protect  the  interest  of  the  Govemment.- 
USAID  will  notify  the  debtor  of  the 
basis  for  its  finding  that  a  different  rate 
is  necessary  to  protect  the  interest  of  the 
Government. 

(2)  The  rate  of  interest,  as  initially 
assessed,  remains  fixed  for  the  diuation 
of  the  indebtedness.  U  a  debtor  defaults 
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on  a  repayment  agreement,  interest  may 
be  set  at  the  Treasury  rate  in  effect  on 
the  date  a  new  agreement  is  executed. 

(3)  Interest  will  not  be  assessed  on 
interest  charges,  administrative  costs  or 
late  payment  penalties.  However,  where 
a  debtor  defaults  on  a  previous 
repayment  agreement  and  interest, 
achninistrative  costs  and  penalties 
charges  have  been  waived  imder  the 
defaulted  agreement,  these  charges  can 
be  reinstated  and  added  to  the  debt 
principal  imder  any  new  agreement  and 
interest  charged  on  the  entire  amount  of 
the  debt. 

(b)  Administrative  costs  of  collecting 
overdue  debts.  The  costs  of  the  Agency's 
administrative  handling  of  overdue 
debts  including  charges  assessed  by 
Treasury  in  cross-servicing  USAID 
debts,  based  on  either  actual  or  average 
cost  incurred,  will  be  charged  on  all 
debts  except  those  owed  by  Stat^and 
local  governments  and  Indian  tribes. 
These  costs  include  both  direct  and 
indirect  costs 

(c)  Penalties.  As  provided  by  31 
U.S.C.  3717(e)(2),  a  penalty  charge  will 
be  assessed  on  all  debts,  except  those 
owned  by  State  and  local  governments 
and  Indian  tribes,  more  than  90  days 
delinquent.  The  penalty  charge  will  be 
at  a  rate  not  to  exceed  6%  per  aimvun 
and  will  be  assessed  monthly. 

(d)  Allocation  of  payments.  A  partial 
payment  by  a  debtor  will  be  applied 
first  to  outstanding  administrative  costs, 
second  to  penalty  assessments,  third  to 
accrued  interest  and  then  to  the 
outstanding  debt  principal. 

(e)  Waivers.  (1)  USAID  will  waive  the 
collection  of  interest  and  administrative 
charges  on  the  portion  of  the  debt  that 
is  paid  within  30  days  after  the  date  on 
which  interest  begins  to  accrue.  The 
CFO  may  extend  this  30-day  period  on 
a  case-by-case  basis  where  he 
determines  that  such  action  is  in  the 
best  interest  of  the  Government.  A 
decision  to  extend  or  not  to  extend  the 
payment  period  is  final  and  is  not 
subject  to  further  review. 

(2)  The  CFO  may  (without  regard  to 
the  amount  of  the  debt)  waive  collection 
of  all  or  part  of  accrued  interest,  penalty 
or  administrative  costs,  where  he 
determines  that — 

(i)  Waiver  is  justified  under  the 
criteria  of  §213.24; 

(ii)  The  debt  or  the  charges  resulted 
from  the  Agency's  error,  action  or 
inaction,  and  without  fault  by  the 
debtor;  or 

(iii)  Collection  of  these  charges  would 
be  against  equity  and  good  conscience 
or  not  in  the  best  interest  of  the  United 
States. 


(3)  A  decision  to  waive  interest, 
penalty  charges  or  administrative  costs 
may  be  made  at  any  time. 

§  21 3.1 3    Interest  and  charges  pending 
waiver  or  review. 

Interest,  penalty  charges  and 
administrative  costs  will  continue  to 
accrue  on  a  debt  during  administrative 
appeal,  either  formal  or  informal,  and 
during  waiver  consideration  by  the 
Agency;  except,  that  interest,  penalty 
charges  and  administrative  costs  will 
not  be  assessed  where  a  statute  or  a 
regulation  specifically  prohibits 
collection  of  the  debt  during  the  period 
of  the  administrative  appeal  or  the 
Agency  review. 

§213.14    Contracting  for  collection 
services. 

USAID  has  entered  into  a  cross- 
servicing  agreement  with  the  Financial 
Management  Service  (FMS)  of  the 
Department  of  Treasury.  FMS  is 
audiorized  to  take  all  appropriate  action 
to  enforce  collection  of  accounts 
referred  to  FMS  in  accordance  with 
applicable  statutory  and  regulatory 
requirements.  The  FMS  fee  ranges  from 
3%  to  18%  of  the  funds  collected  and 
will  be  collected  from  the  debtor  along 
with  the  original  amoimt  of  the 
indebtedness.  After  referral,  FMS  will 
be  solely  responsible  for  the 
maintenance  of  the  delinquent  debtor 
records  in  its  possessions  and  for 
ensuring  that  accounts  are  updated  as 
necessary.  In  the  event  that  a  referred 
debtor  disputes  the  validity  of  the  debt 
or  cmy  terms  and  conditions  related  to 
any  debt  not  reduced  to  judgment,  FMS 
may  return  the  disputed  debt  to  USAID 
for  its  determination  of  debt  vahdity. 
FMS  may  take  any  of  the  following 
collection  actions  on  USAID's  behalf: 

(a)  Send  demand  letters  on  U.S. 
Treasury  letterhead  and  telephone 
debtors; 

(b)  Refer  accoimts  to  credit  bureaus; 

(c)  Skiptracing; 

(d)  Purchase  credit  reports  to  assist  in 
the  collection  effort; 

(e)  Refer  accounts  for  offset,  including 
tax  refund.  Federal  employee  salary, 
administrative  wage  garnishment,  and 
general  administrative  offset  under  the 
Treasiuy  Offset  Program; 

(f)  Refer  accounts  to  private  collection 
agencies; 

(g)  Refer  accounts  to  DOJ  for 
litigation; 

(h)  Report  written  ofi/discharged 
debts  to  IRS  on  the  appropriate  Form 
1099; 

(i)  Take  any  additional  steps 
necessary  to  enforce  recovery;  and 

(j)  Terminate  collection  action,  as 
appropriate. 


1213.15    Use  of  credit  reporting  bureaus. 

Delinquent  debts  owed  to  USAID  are 
reported  to  appropriate  credit  reporting 
bureaus  through  the  cross-servicing 
agreement  with  FMS. 

(a)  The  following  information  is 
provided  to  the  credit  reporting  bureaus: 

(1)  A  statement  that  the  claim  is  valid 
and  is  overdue; 

(2)  The  name,  address,  taxpayer 
identification  number  and  any  other 
information  necessary  to  establish  the 
identity  of  the  debtor; 

(3)  llie  amoimt,  status  and  history  of 
the  debt;  and 

(4)  The  program  or  pertinent  activity 
under  which  the  debt  arose. 

(b)  Before  referring  claims  to  FMS  and 
disclosing  debt  information  to  credit 
reporting  bureaus,  USAID  will  have: 

(1)  Taken  reasonable  action  to  locate 
the  debtor  if  a  current  address  is  not 
available;  and 

(2)  If  a  current  address  is  available, 
notified  the  debtor  in  writing  that: 

(i)  The  designated  USAID  official  has 
reviewed  the  claim  and  has  determined 
that  it  is  valid  and  overdue; 

(ii)  That  90  days  after  the  initial 
billing  or  demand  letter  if  the  debt  is  not 
paid,  USAID  intends  to  refer  the  debt  to 
FMS  and  disclose  to  a  credit  reporting 
agency  the  information  authorized  for 
disclosure  by  this  subpart;  and 

(iii)  The  debtor  can  request  a 
complete  explanation  of  the  claim,  can 
dispute  the  information  in  USAID's 
records  concerning  the  claim,  and  can 
file  for  an  administrative  review,  waiver 
or  reconsideration  of  the  claim,  where 
applicable. 

(c)  Before  information  is  submitted  to 
a  credit  reporting  bureau,  USAID  will 
provide  a  written  statement  to  FMS  that 
all  required  actions  have  been  taken. 
Additionally,  FMS  will,  thereafter, 
ensiu«  that  accoimts  are  updated  as 
necessary  during  the  period  that  FMS 
holds  the  account  information. 

(d)  If  a  debtor  disputes  the  validity  of 
the  debt,  the  credit  reporting  bureau 
will  refer  the  matter  to  the  appropriate 
USAID  official.  The  credit  reporting  - 
bureau  will  exclude  the  debt  from  its 
reports  until  USAID  certifies  in  writing 
that  the  debt  is  vaUd. 

§  21 3.1 6    Use  and  disclosure  of  mainng 
addresses. 

(a)  When  attempting  to  locate  a  debtor 
in  order  to  collect  or  compromise  a  debt, 
the  CFO  may  obtain  a  debtor's  current 
mailing  address  from  the  Internal 
Revenue  Service. 

(b)  Addresses  obtained  bom  the 
Internal  Revenue  Service  will  be  used 

by  the  Agency,  its  officers,  employees,      _ 
agents  or  contractors  and  other  Federal 
agencies  only  to  collect  or  dispose  of 


debts,  and  may  be  disclosed  to  other 
agencies  and  to  collection  agencies  only 
for  collection  purposes. 

§  213.17    Liquidation  of  collateral. 

Where  the  CFO  holds  a  security 
instrument  with  a  power  of  sale  or  has 
physical  possession  of  collateral,  he 
may  liquidate  the  security  or  collateral 
and  apply  the  proceeds  to  the  overdue 
debt.  USAID  will  exercise  this  right 
where  the  debtor  fails  to  pay  within  a 
reasonable  time  after  demand,  unless 
the  cost  of  disposing  of  the  collateral  is 
disproportionate  to  its  value  or  special 
circumstances  require  judicial 
foreclosure.  However,  collection  from 
other  businesses,  including  liquidation 
of  security  or  collateral,  is  not  a 
prerequisite  to  requiring  payment  by  a 
surety  or  insurance  company  unless 
expressly  required  by  contract  or 
statute.  The  CFO  will  give  the  debtor 
reasonable  notice  of  the  sale  and  an 
accounting  of  any  surplus  proceeds  and 
will  comply  with  any  other 
requirements  of  law  or  contract. 

§  213.1 8    Suspension  or  revocation  of 
eligibility  for  loans  and  loan  guarantees, 
licenses  or  privileges. 

Unless  waived  by  the  CFO,  USAID 
will  not  extend  financial  assistance  in 
the  form  of  a  loan  or  loan  guarantee  to 
any  person  delinquent  on  a  nontax  debt 
owed  to  a  Federal  agency.  USAID  may 
also  suspend  or  revoke  licenses  or  other 
privileges  for  any  inexcusable, 
prolonged  or  repeated  failure  of  a  debtor 
to  pay  a  claim.  Additionally,  the  CFO 
may  suspend  or  disqualify  any 
contractor,  lender,  broker,  borrower, 
grantee  or  other  debtor  from  doing 
business  with  USAID  or  engaging  in 
programs  USAID  sponsors  or  funds  if  a 
debtor  fails  to  pay  its  debts  to  the 
Government  within  a  reasonable  time. 
Debtors  will  be  notified  before  such 
action  is  taken  and  applicable 
suspension  or  debarment  procedures 
will  be  used.  The  CFO  vrill  report  the 
failure  of  any  surety  to  honor  its 
obligations  to  the  Treasury  Department 
for  action  under  31  CFR  332.18. 

§213.19    Installment  payments. 

(a)  Whenever  feasible,  and  except  as 
otherwise  provided  by  law,  debts  owed 
to  the  United  States,  together  with 
interest,  penalty  and  administrative 
costs,  as  required  by  §  213.11,  will  be 
collected  in  a  single  payment.  However, 
where  the  CFO  determines  that  a  debtor 
is  financially  unable  to  pay  the 
indebtedness  in  a  single  payment  or  that 
an  alternative  payment  mechanism  is  in 
the  best  interest  of  the  United  States,  the 
CFO  may  approve  repayment  of  the  debt 
in  installments.  The  debtor  has  the 


burden  of  establishing  that  it  is 
financially  unable  to  pay  the  debt  in  a 
single  pajTnent  or  that  an  alternative 
payment  mechanism  is  warranted.  If  the 
CFO  agrees  to  accept  payment  by 
installments,  the  CFO  may  require  a 
debtor  to  execute  a  written  agreement 
which  specifies  all  the  terms  of  the 
repayment  arrangement  and  which 
contains  a  provision  accelerating  the 
debt  in  the  evept  of  default.  The  size 
and  frequency  of  installment  payments 
will  bear  a  reasonable  relation  to  the 
size  of  the  debt  and  the  debtor's  ability 
to  pay.  The  installment  payments  will 
be  sufficient  in  size  and  frequency  to 
liquidate  the  debt  in  not  more  than  3 
years,  unless  the  CFO  determines  that  a 
longer  period  is  required.  Installment 
payments  of  less  than  $50  per  month 
generally  will  not  be  accepted,  but  may 
be  accepted  where  the  debtor's  financial 
or  other  circumstances  justify. 

(b)  If  a  debtor  owes  more  than  one 
debt  and  designates  how  a  voluntary 
installment  payment  is  to  be  applied 
among  the  debts,  that  designation  will 
be  approved  if  the  CFO  determines  that 
the  designation  is  in  the  best  interest  of 
the  United  States.  If  the  debtor  does  not 
designate  how  the  payment  is  to  be 
applied,  the  CFO  will  apply  the 
payment  tq  the  various  debts  in 
accordance  with  the  best  interest  of  the 
United  States,  paying  special  attention 
to  applicable  statutes  of  limitations. 

Subpart  C— Administrative  Offset 

§  21 3.20    Administrative  offset  of  non- 
employee  det)ts. 

This  subpart  provides  for  USAID's 
collection  of  debts  by  administrative 
offset  under  the  Federal  Claims 
Collection  Standards,  other  statutory 
authorities  and  offsets  or  recoupments 
under  common  law.  It  does  not  apply  to 
offsets  against  employee  salaries 
covered  by  §§  213.21,  213.22  and  213.23 
of  this  subpart.  USAID  will  collect  debts 
by  administrative  offsets  where  it 
determines  that  such  collections  are 
feasible  and  are  not  otherwise 
prohibited  by  statute  or  contract.  USAID 
will  decide,  on  a  case-by-case  basis, 
whether  collection  by  administrative 
offset  is  feasible  and  that  its  use  furthers 
and  protects  the  interest  of  the  United 
States. 

(a)  Standards.  (1)  The  CFO  collects 
debts  by  administrative  offset  only  after 
the  debtor  has  been  sent  written  notice 
in  the  form  of  a  Bill  for  Collection  or 
demand  letter  outlining  the  type  and 
amount  of  the  debt,  the  intention  of  the 
agency  to  use  administrative  offset  to 
collect  the  debt,  and  explaining  the 
debtor's  rights  under  31  U.S.C.  3716. 


(2)  Offsets  may  be  initiated  only  after 
the  debtor  has  been  given: 

(i)  The  opportunity  to  inspect  and 
copy  agency  records  related  to  the  debt; 

(ii)  "Tne  opportunity  for  a  review 
within  the  agency  of  the  determination 
of  indebtedness; 

(iii)  The  opportunity  to  make  a 
written  agreement  to  repay  the  debt. 

(3)  The  provisions  of  paragraphs  (a)(1) 
and  (2)  of  this  section  may  be  omitted 
when: 

(i)  The  offset  is  in  the  nature  of  a 
recoupement; 

(ii)  The  debt  arises  under  a  contract  as 
set  forth  in  Cecile  Industries,  Inc.  v. 
Cheney,  995  F.2d  1052  (Fed.  Cir.  1993) 
(notice  and  other  procedural  protections 
set  forth  in  31  U.S.C.  3716(a)  do  not 
supplant  or  restrict  established 
procedures  for  contractual  offsets 
accommodated  by  the  Contracts 
Disputes  Act);  or 

(iii)  In  the  case  of  non-centralized 
administrative  offsets  conducted  under 
paragraph  (g)  of  this  section,  USAID 
firsts  learns  of  the  existence  of  the 
amount  owed  by  the  debtor  when  there 
is  insufficient  time  before  payment 
would  be  made  to  the  debtor/payee  to 
allow  for  prior  notice  and  an 
opportunity  for  review.  When  prior 
notice  and  an  opportunity  for  review  are 
omitted,  USAID  shall  give  the  debtor 
such  notice  and  an  opportunity  for 
review  as  soon  as  practicable  and  shall 
promptly  refund  any  money  ultimately 
found  not  to  have  been  owed  to  the 
USAID. 

(4)  When  USAID  previously  has  given 
a  debtor  any  of  the  required  notice  and 
-review  opportunities  with  respect  to  a 

particular  debt,  USAID  need  not 
duplicate  such  notice  and  review 
opportunities  before  administrative 
offset  may  be  initiated. 

(b)  Interagency  offset.  The  CFO  may 
offset  a  debt  owed  to  another  Federal 
agency  from  amounts  due  or  payable  by 
USAID  to  the  debtor,  or  may  request 
another  Federal  agency  to  offset  a  debt 
owed  to  USAID.  The  CFO  through  the 
FMS  cross-servicing  arrangement  may 
request  the  Internal  Revenue  Service  to 
offset  an  overdue  debt  from  a  Federal 
income  tax  refund  due.  The  FMS  may 
also  garnishment  the  salary  of  a  private 
sector  employee  where  reasonable 
attempts  to  obtain  payment  have  failed. 
Interagency  offsets  from  employee's 
salaries  will  be  made  in  accordance 
with  the  procedures  contained  in 
§§213.22  and  213.23. 

(c)  Statutory  bar  to  offset. 
Administrative  offset  will  not  be  made 
more  than  10  years  after  the 
Government's  right  to  collect  the  debt 
first  accrued,  unless  facts  material  to  the 
Government's  right  to  collect  the  debt 
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were  not  known  and  could  not  have 
been  known  through  the  exercise  of 
reasonable  care  by  the  officer 
responsible  for  discovering  or  collecting 
the  debt.  For  purposes  of  offset,  the  right 
to  collect  a  debt  accrues  when  the 
appropriate  USAE)  official  determines 
that  a  debt  exists  (e.g..  contracting 
officer,  grant  award  official,  etc.),  when 
it  is  affinned  by  an  administrative 
appeal  or  a  court  having  jurisdiction,  or 
when  a  debtor  defaults  on  a  payment 
agreement,  whichever  is  latest.  An  offset 
occiirs  when  money  payable  to  the 
debtor  is  first  withheld  or  when  USAID 
requests  offset  from  money  held  by 
another  agency. 

(d)  Alternative  repayment.  The  CFO 
may.  at  the  CFO's  discretion,  enter  into 
a  repayment  agreement  with  the  debtor 
in  lieu  of  offset.  In  deciding  whether  to 
accept  payment  of  the  debt  by  an 
alternative  repayment  agreement,  the 
CFO  may  consider  such  factors  as  the 
amount  of  the  debt,  the  length  of  the 
proposed  repayment  period,  past 
Agency  dealings  with  the  debtor, 
docimientation  submitted  by  the  debtor 
indicating  that  an  offset  will  cause 
undue  financial  hardship,  and  the 
debtor's  financial  ability  to  adhere  to  the 
terms  of  a  repajrment  agreement.  The 
CFO  may  require  financial 
dociunentation  from  the  debtor  before 
considering  the  repayment  arrangement. 

(e)  Review  of  administrative 
determination  of  debt's  validity.  (1)  A 
debt  will  not  be  offset  while  a  debtor  is 
seeking  either  formal  or  informal  review 
of  the  validity  of  the  debt  under  this 
section  or  xmder  another  statute, 
regulation  or  contract.  However, 
interest,  penalty  and  administrative 
costs  will  continue  to  accrue  diuing  this 
period,  unless  otherwise  waived  by  the 
CFO.  The  CFO  may  initiate  offset  as 
soon  as  practical  after  completion  of 
review  ca  after  a  debtor  waives  the 
opportunity  to  request  review. 

(2)  The  debtor  must  provide  a  written 
request  for  review  of  the  decision  to 
offset  the  debt  no  later  than  15  days 
after  the  date  of  the  notice  of  the  offset 
imless  a  different  time  is  specifically 
prescribed.  The  debtor's  request  must 
state  the  basis  for  the  request  for  review. 

(3)  The  CFO  may  grant  an  extension 
of  time  for  filing  a  request  for  review  if 
the  debtor  shows  good  cause  for  the  late 
filing.  A  debtor  who  fails  timely  to  file 
or  to  request  an  extension  waives  the 
right  to  review. 

(4)  The  CFO  will  issue,  no  later  than 
60  days  after  the  filing  of  the  request,  a 
written  final  decision  based  on  the 
evidence,  record  and  applicable  law. 

(f)  Multiple  debts.  Where  moneys  are 
available  for  offset  against  multiple 
debts  of  a  debtor,  it  will  be  applied  in 


accordance  with  the  best  interest  of  the 
Government  as  determined  by  the  CFO 
on  a  case-by-case  basis. 

(g)  Non-centralized  administrative 
offset.  (1)  Generally,  non-centralized 
administrative  offsets  are  ad  hoc  case- 
by-case  offsets  that  creditor  agencies 
conduct,  at  the  agency's  discretion, 
internally  or  in  cooperation  with  the 
agency  certifying  or  authorizing 
payments  to  the  debtor.  Unless 
otherwise  prohibited  by  law.  when 
centralized  administrative  offset  is  not 
available  or  appropriate,  past  due. 
legally  enforceable  nontax  delinquent 
debts  may  be  collected  through  non- 
centralized  administrative  offset.  In 
these  cases,  a  creditor  agency  may  make 
a  request  directly  to  a  payment 
authorizing  agency  to  offset  a  payment 
due  a  debtor  to  collect  a  delinquent 
debt. 

(2)  Before  requesting  a  payment 
authorizing  agency  to  conduct  a  non- 
centralized  administrative  offset. 
USAID's  regulations  provides  that  such 
offsets  may  occur  only  after: 

(i)  The  debtor  has  been  provided  due 
process  as  set  forth  in  paragraph  (a)  of 
this  section;  and 

(ii)  The  payment  authorizing  agency 
has  received  written  certification  ftt)m 
the  creditor  agency  that  the  debtor  owes 
the  past  due.  legally  enforceable 
delinquent  debt  in  the  amount  stated, 
and  that  the  creditor  agency  has  fully 
complied  with  its  regulations 
concemingadministrative  offset. 

(3)  USA&  as  a  payment  authorizing 
agency  will  comply  with  offset  requests 
by  creditor  agencies  to  collect  debts 
owed  to  the  United  States,  unless  the 
offset  would  not  be  in  the  best  interests 
of  the  United  States  with  respect  to 
USAID's  program,  or  would  otherwise 
be  contraiy  to  law. 

(4)  When  collecting  multiple  debts  by 
non-centralized  administrative  offset. 
USAID  will  apply  the  recovered 
amounts  to  those  debts  in  accordance 
with  the  best  interests  of  the  United 
States,  as  determined  by  the  facts  and 
circiunstances  of  the  psuticular  case, 
particularly  the  applicable  statute  of 
limitations. 

(h)  Requests  to  OPM  to  ofeet  a 
debtor's  anticipated  or  future  benefit 
payments  under  the  Civil  Service 
Retirement  and  Disability  Fund.  Upon 
providing  OPM  written  certification  that 
a  debtor  has  been  afforded  the 
procediues  provided  in  paragraph  (a)  of 
this  section,  USAID  may  request  OPM  to 
offset  a  debtor's  anticipated  or  future 
benefit  payments  under  the  Civil 
Service  Retirement  and  Disability  Fund 
(Fund)  in  accordance  with  regulations 
codified  at  5  CFR  831.1801  through 
831.1808.  Upon  receipt  of  such  a 


request,  OPM  will  identify  and  "flag  "  a 
debtor's  accoimt  in  anticipation  of  the 
time  when  the  debtor  requests,  or 
becomes  eligible  to  receive,  payments 
from  the  Fund.  This  will  satisfy  any 
requirement  that  offset  be  initiated  prior 
to  the  expiration  of  the  time  limitations 
referenced  in  paragraph  (a)(4)  of  this 
section. 

§  21 3^1    Emptoyee  salary  offset-general. 

(a)  Purpose.  This  section  establishes 
USAID's  policies  and  procedures  for 
recovery  of  debts  owed  to  the  United 
States  by  installment  collection  from  the 
current  pay  account  of  an  employee. 

(b)  Scope.  The  provisions  of  tliis 
section  apply  to  collection  by  salary 
offset  under  5  U.S.C.  5514  of  debts  owed 
USAID  and  debts  owed  to  other  Federal 
agencies  by  USAID  employees.  USAID 
will  make  every  effort  reasonably  and 
lawfully  possible  to  administratively 
collect  amoimts  owed  by  employees 
prior  to  initiating  collection  by  salary 
offset.  An  amoimt  advanced  to  an 
employee  for  per  diem  or  mileage 
allowances  in  accordance  with  5  U.S.C. 
5705.  but  not  used  for  allowable  travel 
expenses,  is  recoverable  from  the 
employee  by  salary  offset  without  regard 
to  the  due  process  provisions  in 

§  213.22.  This  section  does  not  apply  to 
debts  where  collection  by  salary  offset  is 
explicitly  provided  for  or  prohibited  by 
another  statute. 

(c)  References.  The  following  statutes 
and  regulations  apply  to  USAID's 
recovery  of  debts  due  the  United  States 
by  salary  offset: 

(1)  5  U.S.C.  5514.  as  amended, 
governing  the  installment  collection  of 
debts; 

(2)  31  U.S.C.  3716.  governing  the 
liquidation  of  debts  by  administrative 
offset; 

(3)  5  CFR  part  550,  subpart  K.  setting 
forth  the  minimum  requirements  for 
executive  agency  regulations  on  salary 
offset:  and 

(4)  31  CFR  parts  900  through  904.  the 
Federal  Claims  Collection  Standards. 

§213.22    Salary  offset  wtwn  USAID  is  the 
creditor  agency. 

(a)  Due  process  requirements — 
Entitlement  to  notice,  hearing,  written 
response  and  decision.  (1)  Prior  to 
initiating  collection  action  through 
salary  offset,  USAID  will  first  provide 
the  employee  with  the  opportimity  to 
pay  in  full  the  amount  owed,  imless 
such  notification  will  compromise  the 
Government's  ultimate  ability  to  collect 
the  debt. 

(2)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  employee  from 
whom  the  Agency  proposes  to  collect  a 
debt  by  salary  offset  imder  this  section 
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is  entitled  to  receive  a  written  notice  as 
described  in  paragraph  (c)  of  this 
section. 

(3)  Each  employee  owing  a  debt  to  the 
United  States  that  will  be  collected  by 
salary  offset  is  entitled  to  request  a 
hearing  on  the  debt.  This  request  must 
be  filed  as  prescribed  in  paragraph  (d) 
of  this  section.  The  Agency  will  make 
appropriate  hearing  arrangements  that 
are  consistent  with  law  and  regulations. 
Where  a  hearing  is  held,  the  employee 
is  entitled  to  a  written  decision  on  the 
following  issues: 

(i)  The  determination  of  the  Agency 
concerning  the  existence  or  amount  of 
the  debt;  and 

(ii)  The  repayment  schedule,  if  it  was 
not  established  by  written  agreement 
between  the  employee  and  \he  Agency. 

(b)  Exceptions  to  due  process 
requirements — pay  and  allowances.  The 
procedural  requirements  of  paragraph 

(a)  of  this  section  are  not  applicable  to 
overpayments  of  pay  or  allowances 
caused  by  the  following: 

(1)  Any  adjustment  of  pay  arising  out 
of  an  employee's  election  of  coverage  or 
a  change  in  coverage  imder  a  Federal 
benefits  program  (such  as  health 
insiu-ance)  requiring  periodic 
deductions  from  pay,  if  the  amoimt  to 
be  recovered  was  accumulated  over  four 
pay  periods  or  less.  However,  if  the 
amount  to  be  recovered  was 
accumulated  over  more  than  four  pay 
periods  the  full  procedures  prescribed 
under  paragraph  (d)  of  this  section  will 
be  extended  to  the  employee; 

(2}  Routine  intra-agency  adjustment  in 
pay  or  allowances  that  is  made  to 
correct  an  overpayment  of  pay 
attributable  to  clerical  or  adniinistrative 
errors  or  delays  in  processing  pay 
documents,  if  the  overpayment  occurred 
with  the  4  pay  periods  preceding  the 
adjustment  and,  at  the  time  of  such 
adjustment,  or  as  soon  thereafter  as 
practical,  the  employee  is  provided 
written  notice  of  the  nature  and  amount 
of  the  adjustment;  or 

(3)  Any  adjustment  to  collect  a  debt 
amounting  to  $50  or  less,  if  at  the  time 
of  such  adjustment,  or  as  soon  thereafter 
as  practical,  the  employee  is  provided 
written  notice  of  the  nature  and  amount 
of  the  adjustment. 

(c)  Notification  before  deductions 
begin.  Except  as  provided  in  paragraph 

(b)  of  this  section,  deductions  will  not 
be  made  unless  the  employee  is  first 
provided  with  a  minimum  of  30 
calendar  days  written  notice.  Notice 
will  be  sent  by  mail  and  must  include 
the  following: 

(1)  The  Agency's  determination  that  a 
debt  is  owed,  including  the  origin, 
nature,  and  amount  of  the  debt; 


(2)  The  Agency's  intention  to  collect 
the  debt  by  means  of  deductions  from 
the  employee's  current  disposable  pay 
account; 

(3)  The  amount,  frequency,  proposed 
beginning  date  and  duration  of  the 
intended  deductions.  (The  proposed 
beginning  date  for  salary  offset  cannot 
be  earlier  than  30  days  after  the  date  of 
notice,  unless  this  would  compromise 
the  Government's  ultimate  ability  to 
resolve  the  debt); 

(4)  An  explanation  of  the 
requirements  concerning  interest, 
penalty  and  administrative  costs; 

(5)  The  employee's  right  to  inspect 
and  copy  all  records  relating  to  the  debt 
or  to  request  and  receive  a  copy  of  such 
records; 

(6)  If  not  previously  provided,  the 
employee's  right  to  enter  into  a  written 
agreement  for  a  repayment  schedule 
differing  from  that  proposed  by  the 
Agency  where  the  terms  of  the  proposed 
repayment  schedule  are  acceptable  to 
the  Agency.  (Such  an  agreement  must  be 
in  writing  and  signed  by  both  the 
employee  and  the  appropriate  USAID 
official  and  will  be  included  in  the  debt 
file); 

(7)  The  right  to  a  hearing  conducted 
by  a  hearing  official  not  under  the 
control  of  USAID,  if  a  request  is  filed; 

(8)  The  method  and  time  for 
requesting  a  hearing; 

(9)  That  the  filing  of  a  request  for 
hearing  within  15  days  of  receipt  of  the 
original  notification  will  stay  the 
assessment  of  interest,  penalty  and 
administrative  costs  and  the 
commencement  of  collection 
proceedings; 

(10)  That  a  final  decision  on  the 
hearing  (if  requested)  will  be  issued  at 
the  earliest  practical  date,  but  no  later 
than  60  days  after  the  filing  of  the 
request,  unless  the  employee  requests 
and  the  hearing  official  grants  a  delay  in 
the  proceedings; 

(11)  That  any  knowingly  false  or 
fiivolous  statements,  representations  or 
evidence  may  subject  the  employee  to- 

(i)  Disciplinary  procedures  under  5 
U.S.C.  chapter  75  or  any  other 
applicable  statutes  or  regulations; 

(ii)  Criminal  penalties  under  18  U.S.C. 
286,  287, 1001  and  1002  or  other 
applicable  statutory  authority;  or 

Uii)  Penalties  under  the  False  Claims 
Act.  31  U.S.C.  3729-3731.  or  any  other 
applicable  statutory  authority; 

(12)  Any  other  rights  and  remedies 
available  to  the  employee  under  statutes 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made;  and 

(13)  Unless  there  are  applicable 
contractual  or  statutory  provisions  to 
the  contrary,  amounts  paid  or  deducted 
for  the  debt  which  are  later  waived  or 


found  not  owed  to  the  United  States 
will  be  prompdy  refunded  to  the 
employee. 

(d)  Request  for  hearing.  An  employee 
may  request  a  hearing  by  filing  a 
written,  signed  request  directly  with  the 
Deputy  Chief  Financial  Office.  M/FM. 
United  States  Agency  for  International 
Development.  Ronald  Reagan  Building. 
1300  Pennsylvania  Avenue  NW.. 
Washington,  f)C  20523-4601.  The 
request  must  state  the  basis  upon  which 
the  employee  disputes  the  proposed 
collection  of  the  debt.  The  request  must 
be  signed  by  the  employee  and  be 
received  by  USAID  within  15  days  of 
the  employee's  receipt  of  the 
notification  of  proposed  deductions. 
The  employee  should  submit  in  writing 
all  facts,  evidence  and  witnesses  that 
support  his/her  position  to  the  Deputy 
Chief  Financial  Officer  within  15  days 
of  the  date  of  the  request  for  a  hearing. 
The  Deputy  Chief  Financial  Officer  will 
arrange  for  the  services  of  a  hearing 
official  not  under  the  control  of  USAID 
and  will  provide  the  hearing  official 
with  all  documents  relating  to  the  claim. 

(e)  Requests  for  hearing  made  after 
time  expires.  Late  requests  for  a  hearing 
may  be  accepted  if  the  employee  can 
show  that  the  delay  in  filing  the  request 
for  a  hearing  was  due  to  circumstances 

'  beyond  the  employee's  control. 

(.f)  Form  of  hearing,  written  response 
and  final  decision.  (1)  Normally,  a 
hearing  vtill  consist  of  the  hearing 
official  making  a  decision  based  upon  a 
review  of  the  claims  file  and  any 
materials  submitted  by  the  debtor. 
However,  in  instances  where  the 
hearing  official  determines  that  the 
validity  of  the  debt  turns  on  an  issue  of 
veracity  or  credibility  which  cannot  be 
resolved  through  review  of  documentary 
evidence,  the  hearing  official  at  his 
discretion  may  afford  the  debtor  an 
opportunity  for  an  oral  hearing.  Such 

'  oral  hearings  will  consist  of  an  informal 
conference  before  a  hearing  official  in 
which  the  employee  and  the  Agency 
will  be  given  the  opportunity  to  present 
evidence,  witnesses  and  argument,  ff 
desired,  the  employee  may  be 
represented  by  an  individual  of  his/her 
choice.  The  Agency  shall  maintain  a 
summary  record  of  oral  hearings 
provided  under  the  procedures  in  this 
section. 

(2)  Written  decisions  provided  after  a 
request  for  hearing  will,  at  a  minimum, 
state  the  facts  evidencing  the  nature  and 
origin  of  the  alleged  debt;  and  the 
hearing  official's  analysis,  findings  and 
conclusions. 

(3)  The  decision  of  the  hearing  official 
is  final  and  binding  on  the  parties. 

(g)  Request  for  waiver.  In  certain 
instances,  an  employee  may  have  a 
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statutory  right  to  request  a  waiver  of 
overpayment  of  pay  or  allowances,  e.g.. 
5  U.S.C.  5584  or  5  U.S.C.  5724(i).  When 
an  employee  requests  waiver 
consideration  under  a  right  authorized 
by  statute,  further  collection  on  the  debt 
will  he  suspended  until  a  final 
administrative  decision  is  made  on  the 
waiver  request.  However,  where  it 
appears  that  the  Government's  ability  to 
recover  the  debt  may  be  adversely 
affected  because  of  the  employee's 
resignation,  termination  or  other  action, 
suspension  of  recovery  is  not  required. 
During  the  period  of  the  suspension, 
interest,  penalty  charges  and 
administrative  costs  will  not  be  assessed 
against  the  debt.  The  Agency  will  not 
duplicate,  for  purposes  of  salary  offset, 
any  of  the  procedures  already  provided 
the  debtor  under  a  request  for  waiver, 
(h)  Method  and  source  of  collection. 
A  debt  will  be  collected  in  a  lump  sum 
or  by  installment  deductions  at 
established  pay  intervals  from  an 
employee's  current  pay  account,  unless 
the  employee  and  the  Agency  agree  to 
alternative  arrangements  for  payment. 
The  alternative  payment  schedule  must 
be  in  writing,  signed  by  both  the 
employee  and  the  CFO  and  will  be 
documented  in  the  Agency's  files. 

(i)  Limitation  on  amount  of 
deduction.  The  size  and  frequency  of 
installment  deductions  generally  will 
bear  a  reasonable  relation  to  the  size  of 
the  debt  and  the  employee's  ability  to 
pay.  However,  the  amount  deducted  for 
any  period  may  not  exceed  15  percent 
of  the  disposable  pay  from  which  the 
deduction  is  made,  unless  the  employee 
has  agreed  in  writing  to  the  deduction 
of  a  greater  amount.  If  possible,  the 
installment  payments  will  be  in 
amounts  sufficient  to  liquidate  the  debt 
in  three  years  or  less.  Installment 
payments  of  less  than  $50  normally  will 
be  accepted  only  in  the  most  unusual 
circumstances. 

(j)  Duration  of  deduction.  If  the 
employee  is  financially  unable  to  pay  a 
debt  in  a  lump  siun  or  the  amount  of  the 
debt  exceeds  15  percent  of  disposable 
pay,  collection  will  be  made  in 
installments.  Installment  deductions 
will  be  made  over  the  period  of  active 
duty  or  employment  except  as  provided 
in  paragraph  {a)(l)  of  this  section. 

(k)  When  deductions  may  begin.  (1) 
Deductions  to  liquidate  an  employee's 
debt  will  begin  on  the  date  stated  in  the 
Agency's  Bill  for  Collection  or  demand 
letter  notice  of  intention  to  collect  from 
the  employee's  current  pay  luiless  the 
debt  has  been  repaid  or  the  employee 
has  filed  a  timely  request  for  hearing  on 
issues  for  which  a  hearing  is 
appropriate. 


(2)  If  the  employee  has  filed  a  timely 
request  for  hearing  with  the  Agency, 
deductions  will  b^in  after  the  hearing 
official  has  provided  the  employee  with 
a  final  written  decision  indicating  the 
amount  owed  the  Government. 
Following  the  decision  by  the  hearing 
official,  the  employee  will  be  given  30 
days  to  repay  the  amount  owed  prior  to 
collection  through  salary  offset,  unless 
otherwise  provided  by  the  hearing 
official. 

(1)  Liquidation  from  final  check.  If  the 
employee  retires,  resigns,  or  the  period 
of  employment  ends  before  collection  of 
the  debt  is  completed,  the  remainder  of 
the  debt  will  be  offset  from  subsequent 
payments  of  any  nature  due  the 
employee  (e.g..  final  salary  payment, 
lump-sum  leave,  etc.). 

(m)  Recovery  from  other  payments 
due  a  separated  employee.  If  the  debt 
cannot  be  liquidated  by  offset  from  any 
final  payment  due  the  employee  on  the 
date  of  separation.  US  AID  will  Uquidate 
the  debt,  where  appropriate,  by 
administrative  offset  from  later 
payments  of  any  kind  due  the  former 
employee  (e.g.,  retirement  pay).  Such 
administrative  offset  will  be  taken  in 
accordance  with  the  procedures  set 
forth  in  §213.20. 

(n)  Interest,  penalty  and 
administrative  cost.  USAID  will  assess 
interest,  penalties  and  administrative 
costs  on  debts  collected  under  the 
procedures  in  this  section.  Interest, 
penalty  and  administrative  costs  will 
continue  to  accrue  during  the  period 
that  the  debtor  is  seeking  either  formal 
or  informal  review  of  the  debt  or 
requesting  a  waiver.  The  following 
guidelines  apply  to  the  assessment  of 
these  costs  on  debts  collected  by  salary 
offset: 

(1)  Interest  will  be  assessed  on  all 
debts  not  collected  by  the  payment  due 
date  specified  in  the  bill  for  collection 
or  demand  letter.  USAID  will  waive  the 
collection  of  interest  and  administrative 
charges  on  the  portion  of  the  debt  that 
is  paid  within  30  days  after  the  date  on 
which  interest  begins  to  acci-ue. 

(2)  Administrative  costs  will  be 
assessed  if  the  debt  is  referred  to 
Treasury  for  cross-servicing. 

(3)  Deductions  by  administrative 
offset  normally  begin  prior  to  the  time 
for  assessment  of  a  penalty.  Therefore, 
a  penalty  charge  will  not  be  assessed 
unless  deductions  occiu'  more  than  90 
days  from  the  due  date  in  the  bill  for 
collection  or  demand  letter. 

(o)  Non-waiver  of  right  by  payment. 
An  employee's  payment  imder  protest 
of  all  or  any  portion  of  a  debt  does  not 
waive  any  rights  that  the  employee  may 
have  under  either  the  procedures  in  this 
section  or  any  other  provision  of  law. 


(p)  Refunds.  USAID  will  promptly 
refund  to  the  employee  amounts  paid  or 
deducted  pursuant  to  this  section,  the 
recovery  of  which  is  subsequently 
waived  or  otherwise  found  not  owing  to 
the  United  States.  Refunds  do  not  bear 
interest  unless  specifically  authorized 

by  law. 

(q)  Time  limit  for  commencing 
recovery  by  salary  setoff.  USAID  will 
not  initiate  salary  offset  to  collect  a  debt 
more  than  10  years  after  the 
Government's  right  to  collect  the  debt 
first  accrued,  imless  facts  material  to  the 
right  to  collect  the  debt  were  not  known 
and  could  not  have  been  known  through 
the  exercise  of  reasonable  care  by  the 
Goverrunent  official  responsible  for 
discovering  and  collecting  such  debts. 

§  21 3.23    Salary  offset  when  USAID  is  not 
the  creditor  agency. 

(a)  USAID  will  use  salary  offset 
against  one  of  its  employees  that  is 
indebted  to  another  agency  if  requested 
lo  do  so  by  that  agency.  Such  a  request 
must  be  accompanied  by  a  certification 
by  the  requesting  agency  that  the  person 
owes  the  debt  (including  the  amoimt) 
and  that  the  procedural  requirements  of 
5  U.S.C.  5514  and  5  CFR  part  550, 
subpart  K,  have  been  met.  The  creditor 
agency  must  also  advise  USAID  of  the 
number  of  installments  to  be  collected, 
the  amount  of  each  installment,  and  the 
commencement  date  of  the  first 
installment,  if  a  date  other  than  the  next 
established  pay  period. 

(b)  Requests  for  salary  offset  must  be 
sent  to  the  Chief  Financial  Officer, 
Office  of  Financial  Management  (M/ 
FM),  United  States  Agency  for 
International  Development,  Ronald 
Reagan  Building  ,  1300  Pennsylvania 
Avenue  NW.,  Washington,  DC  20523- 

4601. 

(c)  Processing  of  the  claim  by  USAID. 
(1)  Incomplete  claims.  If  USAID  receives 
an  improperly  completed  request,  the 
requesting  (creditor)  agency  will  be 
requested  to  supply  the  required 
information  before  any  salary  offset  can 
be  taken. 

(2)  Complete  claims.  If  the  claim 
procedures  in  paragraph  (a)  of  this 
section  have  been  properly  completed, 
deduction  will  hegin  on  the  next 
established  pay  period.  USAID  will  not 
review  the  merits  of  the  creditor 
agency's  determinations  with  respect  to 
the  amount  or  validity  of  the  debt  as 
stated  in  the  debt  claim  form.  USAID 
will  not  assess  a  handling  or  any  other 
related  charge  to  cover  the  cost  of  its 
processing  the  claim. 

(d)  Employees  separating  from  USAID 
before  a  debt  to  another  agency  is 
collected.  (1)  Employees  separating  from 
Government  service.  If  an  employee 
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begins  separation  action  before  USAID 
collects  the  total  debt  due  the  creditor 
agency,  the  following  actions  will  be 
taJcen: 

(i)  To  the  extent  possible,  the  balance 
owed  the  creditor  agency  will  be 
liquidated  from  subsequent  payments  of 
any  nature  due  the  employee»from 
USAID  in  accordance  with  §  213.22; 

(ii)  If  the  total  amount  of  the  debt 
cannot  be  recovered,  USAID  will  certify 
to  the  creditor  agency  and  the  employee 
the  total  amount  of  USAID's  collection; 
and 

(iii)  If  USAID  is  aware  that  the 
employee  is  entitled  to  payments  from 
the  Civil  Service  Retirement  and 
Disability  Fund,  the  Foreign  Service 
Retirement  Fund,  or  other  similar 
payments,  it  will  provide  such 
information  to  the  creditor  agency  so 
that  it  can  file  a  certified  claim  against 
the  payments. 

(2)  Employees  who  transfer  to  another 
Federal  agency.  If  an  USAID  employee 
transfers  to  another  Federal  agency 
before  USAID  collects  the  total  amount 
due  the  creditor  agency,  USAID  will 
certify  the  total  amount  of  the  collection 
made  on  the  debt.  It  is  the  responsibility 
of  the  creditor  agency  to  ensiu«  that  the 
collection  is  resumed  by  the  new 
employmg  agency. 

Subpart  D—CompromlM  of  Debts 

§213.24    General. 

USAID  may  compromise  claims  for 
money  or  property  where  the  principal 
balance  of  a  claim,  exclusive  of  interest, 
penalty  and  administrative  costs,  does 
not  exceed  $100,000.  Where  the  claim 
exceeds  $100,000,  the  authority  to 
accept  the  compromise  rests  solely  Mrith 
DOJ.  The  CFO  may  reject  an  offer  of 
compromise  in  any  amount.  Where  the 
claim  exceeds  $100,000  and  USAID 
recommends  acceptance  of  a 
compromise  offer,  it  will  refer  the  claim 
with  its  recommendation  to  DOJ  for 
approval.  The  referral  will  be  in  the 
form  of  the  Claims  Collection  Litigation 
Report  (CCLR)  and  will  outline  the  basis 
for  USAID's  recommendation.  USAID 
refers  compromise  offers  for  claims  in 
excess  of  $100,000  to  the  Commercial 
Litigation  Branch,  Civil  Division, 
Department  of  Justice,  Washington,  DC 
20530,  unless  otherwise  provided  by 
Department  of  Justice  delegations  or 
procedures. 

§  21 3^5    Standards  for  compromise. 

(a)  USAID  may  compromise  a  claim 
pursuant  to  this  section  if  USAID  cannot 
collect  the  full  amount  because  the 
debtor  does  not  have  the  financial 
ability  to  pay  the  full  amoimt  of  the  debt 
within  a  reasonable  time,  or  the  debtor 


refuses  to  pay  the  claim  in  full  and  the 
Government  does  not  have  the  ability  to 
enforce  collection  in  full  within  a 
reasonable  time  by  enforced  collection 
proceedings.  In  evaluating  the 
acceptability  of  the  offer,  the  CFO  may 
consider,  among  other  factors,  the 
following: 

(1)  Age  and  health  of  the  debtor; 

(2)  Present  and  potential  income; 

(3)  Inheritance  prospects; 

(4)  The  possibility  that  assets  have 
been  concealed  or  improperly 
transferred  by  the  debtor; 

(5)  The  avciilability  of  assets  or 
income  which  may  be  realized  by 
enforced  collection  proceedings;  or 

(6)  The  applicable  exemptions 
available  to  the  debtor  imder  State  and 
Federal  law  in  determining  the 
Government's  ability  to  enforce 
collection. 

(b)  USAID  may  compromise  a  claim, 
or  recommend  acceptance  of  a 
compromise  to  DOJ,  where  there  is 
significant  doubt  concerning  the 
Government's  ability  to  prove  its  case  in 
court  for  the  full  amoimt  of  the  claim, 
either  because  of  the  legal  issues 
involved  or  a  bona  fide  dispute  as  to  the 
facts.  The  amount  accepted  in 
compromise  in  such  cases  will  fairly 
reflect  the  probability  of  prevailing  on 
the  legal  issues  involved,  considering 
fully  the  availability  of  witnesses  and 
other  evidentiary  data  required  to 
support  the  Government's  claim.  In 
determining  the  litigative  risks 
involved,  USAID  will  give  proportionate 
weight  to  the  likely  amount  of  court 
costs  and  attorney  fees  the  Government 
may  incur  if  it  is  unsuccessful  in 
Utigation. 

(c)  USAID  may  compromise  a  claim, 
or  recommend  acceptance  of  a 
compromise  to  DOJ,  if  the  cost  of 
collection  does  not  justify  the  enforced 
collection  of  the  full  amount  of  the  debt. 
The  amoimt  accepted  in  compromise  in 
such  cases  may  reflect  an  appropriate 
discount  for  the  administrative  and 
Utigative  costs  of  collection,  taking  into 
consideration  the  time  it  will  take  to 
effect  collection.  Costs  of  collection  may 
be  a  substantial  factor  in  the  settlement 
of  small  claims,  but  normally  will  not 
carry  great  weight  in  the  settlement  of 
large  claims.  In  determining  whether  the 
cost  of  collection  justifies  enforced 
collection  of  the  full  amount,  USAID 
may  consider  the  positive  effect  that 
enforced  collection  of  the  claim  may 
have  on  the  collection  of  other  similar 
claims. 

(d)  To  assess  the  merits  of  a 
compromise  offer,  USAID  may  obtain  a 
current  financial  statement  from  the 
debtor,  executed  under  penalty  of 


perjury,  showing  the  debtor's  assets, 
liabilities,  income  and  expense. 

(e)  Statutory  penalties,  forfeitures  or 
debts  established  as  an  aid  to 
enforcement  and  to  compel  compliance 
may  be  compromised  where  the  CFO 
determines  that  the  Agency's 
enforcement  policy,  in  terms  of 
deterrence  and  securing  compliance 
(both  present  and  future),  will  be 
adequately  served  by  accepting  the 
offer. 

§  21 3.26    Payment  of  compromised  claims. 
The  CFO  normally  will  not  approve  a 
debtor's  request  to  pay  a  compromised 
claim  in  installments.  However,  where 
the  CFO  determines  that'payment  of  a 
compromise  by  installments  is 
necessary  to  effect  collection,  a  debtor's 
request  to  pay  in  installments  may  be 
approved. 

$213.27    Joint  and  several  liability. 

When  two  or  more  debtors  are  jointly 
and  severally  liable,  collection  action 
will  not  be  withheld  against  one  debtor 
until  the  other  or  others  pay  their 
proportionate  share.  The  amount  of  a 
compromise  vtrith  one  debtor  is  not 
precedent  in  determining  compromises 
from  other  debtors  who  have  been 
determined  to  be  jointly  and  severally 
liable  on  the  claim. 

$213.28    Execution  of  releatsi. 

Upon  receipt  of  full  payment  of  a 
claim  or  the  amount  compromised, 
USAID  will  prepare  and  execute  a 
release  on  behalf  of  the  United  States.  In 
the  event  a  mutual  release  is  not 
executed  when  a  debt  is  compromised, 
unless  prohibited  by  law,  the  debtor  is 
still  deemed  to  have  waived  any  and  all 
claims  and  causes  of  action  against 
USAID  and  its  officials  related  to  the 
transaction  giving  rise  to  the 
compromised  debt. 

Subpart  E— Suspension  or  Termination 
of  Collection  Action 

$21 3.29    Suspension-General. 

The  CFO  may  suspend  or  termiiute 
the  Agency's  collection  actions  on  a 
debt  where  the  outstanding  debt 
principal  does  not  exceed  $100,000. 
Unless  otherwise  provided  by  DOJ 
delegations  or  procedures,  the  CFO 
refers  requests  for  suspension  of  debts 
exceeding  $100,000  to  the  Commercial 
Litigation  Branch,  Civil  Division. 
Department  of  Justice,  for  approval.  U 
prior  to  referral  to  DOJ,  USAID 
determines  that  a  debt  is  plainly 
erroneous  or  clearly  wdthout  legal  merit, 
the  agency  may  terminate  collection 
activity  regardless  of  the  amount 
involved  without  obtaining  DOJ 
concurrence.  The  CFO  may  waive  the 
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assessment  of  interest,  penalty  charges 
and  administrative  costs  during  the 
period  of  the  suspension.  Suspension 
will  be  for  an  established  time  period 
and  generally  will  be  reviewed  at  least 
every  six  months  to  ensure  the 
continued  propriety  of  the  suspension. 

f  21 3.30    Standards  for  suspension. 

(a)  The  CFO  may  suspend  collection 
action  on  a  debt  when: 

(1)  The  debtor  cannot  be  located: 

(2)  The  debtor's  financial  condition  is 
expected  to  improve:  or 

(3)  The  debtor  has  requested  a  waiver 
or  review  of  the  debt. 

(b)  Based  on  the  current  financial 
condition  of  the  debtor,  the  CFO  may 
suspend  collection  activity  on  a  debt 
when  the  debtor's  future  prospects 
justify  retention  of  the  claim  for 
periodic  review,  and: 

(1)  The  applicable  statute  of 
liioitations  has  not  expired;  or 

(2)  Future  collection  can  be  effected 
by  offset,  notwithstanding  the  10-year 
statute  oif  limitations  for  administrative 
offsets;  or 

(3)  The  debtor  agrees  to  pay  interest 
on  the  debt  and  suspension  is  likely  to 
enhance  the  debtor's  ability  to  fully  pay 
the  principal  amoimt  of  the  debt  with 
interest  at  a  later  date. 

(c)  The  CFO  will  suspend  collection 
activity  during  the  time  required  for 
waiver  consideration  or  administrative 
review  prior  to  agency  collection  of  a 
debt  if  the  statute  under  which  the 
request  is  sought  prohibits  USAID  from 
collecting  the  debt  during  that  time.  The 
CFO  will  ordinarily  suspend  collection 
action  during  the  pendency  of  his 
consideration  of  a  waiver  request  or 
administrative  review  where  statute  and 
regulation  preclude  refund  of  amoimts 
collected  by  the  Agency  should  the 
debtor  prevail. 

(d)  The  CFO  may  suspend  collection 
activities  on  debts  of  $100,000  or  less 
during  the  pendency  of  a  permissive 
waiver  or  administrative  review  when 
there  is  no  statutory  requirement  where 
he  determines  that: 

(1)  There  is  a  reasonable  possibility 
that  waiver  will  be  granted  and  the 
debtor  may  be  foimd  not  owing  the  debt 
(in  whole  or  in  part); 

(2)  The  Government's  interest  is 
protected,  if  suspension  is  granted,  by 
the  reasonable  assurance  that  the  debt 
can  be  recovered  if  the  debtor  does  not 
prevail;  or 

(3)  Collection  of  the  debt  will  cause 
undue  hardship  to  the  debtor. 

(e)  The  CFO  will  decline  to  suspend 
collection  where  he  determines  that  the 
request  for  waiver  or  administrative 
review  is  frivolous  or  was  made 
primarily  to  delay  collection. 


§213.31    Termination-general. 

The  CFO  may  terminate  collection 
actions  including  accrued  interest, 
penalty  and  administrative  costs,  where 
the  debt  principal  does  not  exceed 
$100,000.  If  the  debt  exceeds  $100,000, 
USAID  obtains  the  approval  of  DOJ  in 
order  to  terminate  further  collection 
actions.  Unless  otherwise  provided  for 
by  DOJ  regulations  or  procedures, 
requests  to  terminate  collection  on  debts 
in  excess  of  $100,000  are  referred  to  the 
Commercial  Litigation  Branch,  Civil 
Division,  Department  of  Justice,  for 
approval. 

S  21 3.32    Standards  for  termination. 

A  debt  may  be  terminated  where  the 
CFO  determines  that: 

(a)  The  Government  cannot  collect  or 
enforce  collection  of  any  significant  sum 
from  the  debtor,  having  due  regard  for 
available  judicial  remedies,  the  debtor's 
ability  to  pay,  and  the  exemptions 
available  to  the  debtor  under  State  and 
Federal  law; 

(b)  The  debtor  cannot  be  located, 
there  is  no  security  remaining  to  be 
liquidated,  and  the  prospects  of 
collecting  by  offset  are  too  remote  to 
justify  retention  of  the  claim; 

(c)  The  cost  of  further  collection 
action  is  likely  to  exceed  the  amount 
recoverable; 

(d)  The  claim  is  determined  to  be 
legally  without  merit  or  enforcement  of 
the  debt  is  barred  by  any  applicable 
statute  of  limitations; 

(e)  The  evidence  necessary  to  prove 
the  claim  cannot  be  produced  or  the 
necessary  witnesses  are  unavailable  and 
efforts  to  induce  voluntary  payment 
have  failed;  or 

(f)  The  debt  against  the  debtor  has 
been  discharged  in  bankruptcy. 

§  21 3.33    Permitted  actions  after 
termination  of  collection  activity. 

Termination  of  collection  activity 
ceases  active  collection  of  the  debt. 
Termination  does  not  preclude  the 
agency  from  retaining  a  record  of  the 
account  for  purposes  of: 

(a)  Selling  the  debt  if  the  CFO 
determines  that  such  sale  is  in  the  best 
interests  of  USAID; 

(b)  Pursuing  collection  at  a 
subsequent  date  in  the  event  there  is  a 
change  in  the  debtor's  status  or  a  new 
collection  tool  becomes  available; 

(c)  Offsetting  against  future  income  or 
assets  not  available  at  the  time  of 
termination  of  collection  activity;  or 

(d)  Screening  future  applicants  for 
prior  indebtedness. 

§  21 3.34    DetHs  ttiat  have  been  disctiarged 
In  bankruptcy. 

USAID  generally  terminates  collection 
activity  on  a  debt  that  has  been 


discharged  in  bankruptcy  regardless  of 
the  amount.  USAID  may  continue 
collection  activity,  however,  subject  to 
the  provisions  of  the  Bankruptcy  Code 
for  any  payments  provided  under  a  plan 
of  reorganization.  The  CFO  will  seek 
legal  advice  by  the  General  Counsel's 
office  if  he  believes  that  any  claims  or 
offsets  may  have  survived  the  discharge 
of  a  debtor. 

Subpart  F— Discharge  of  Indebtedness 
and  Reporting  Requirements 

§213.35    Discharging  indebtedness- 
general. 

Before  discharging  a  delinquent  debt 
(also  referred  to  as  a  close  out  of  the 
debt),  USAID  will  make  a  determination 
that  collection  action  is  no  longer 
warranted  and  request  that  litigation 
counsel  release  any  liens  of  record 
securing  the  debt.  Discharge  of 
indebtedness  is  distinct  from 
termination  or  suspension  of  collection 
activity  and  is  governed  by  the  Internal 
Revenue  Code.  When  collection  action 
on  a  debt  is  suspended  or  terminated, 
the  debt  remains  delinquent  and  further 
collection  action  may  be  pursued  at  a 
later  date  in  accordance  with  the 
standards  set  forth  in  this  part.  When  a 
debt  is  discharged  in  full  or  in  part, 
further  collection  action  is  prohibited 
and  USAID  must  terminate  debt 
collection  action. 

§  21 3.36    Reporting  to  IRS. 

Upon  discharge  of  an  indebtedness, 
USAID  will  report  the  discharge  to  the 
IRS  in  accordance  with  the 
requirements  of  26  U.S.C.  6050P  and  26 
CFR  1.6050P-1.  USAID  may  request 
FMS  to  file  such  a  discharge  report  to 
the  IRS  on  the  agency's  behalf. 

Subpart  6— Referrals  to  the 
Department  of  Justice 

§  21 3.37    Referrals  to  the  Department  of 
Justice. 

(a)  The  CFO,  through  the  FMS  cross- 
servicing  agreement  and  by  direct 
action,  refers  to  DOJ  for  litigation  all 
claims  on  which  aggressive  collection 
actions  have  been  taken  but  which 
could  not  be  collected,  compromised, 
suspended  or  terminated.  Referrals  are 
made  as  early  as  possible,  consistent 
with  aggressive  agency  collection 
action,  and  within  the  period  for 
bringing  a  timely  suit  against  the  debtor. 
Unless  otherwise  provided  by  DOJ 
regulations  or  procedures,  USAID  refers 
for  litigation  debts  of  more  than  $2,500 
but  less  than  $1,000,000  to  the 
Department  of  Justice's  Nationwide 
Central  Intake  Facility  as  required  by 
the  Claims  Collection  Litigation  Report 
(CCLR)  instructions.  Debts  of  over 
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$1,000,000  shall  be  referred  to  the  Civil 
Division  at  the  Department  of  Justice. 

(b)  The  CFO  will  clearly  indicate  on 
the  CCLR  the  actions  the  DOJ  should 
take  on  the  referred  claim. 

Subpart  H— Mandatory  Transfer  of 
Delinquent  Detit  to  Financial 
Management  Service  (FMS)  of  the 
Department  of  Treasury 

§213.38    Mandatory  transfer  of  debto  to 
FMS — general. 

(a)  USAID's  procedures  call  for 
transfer  of  legally  enforceable  debt  to 
FMS  90  days  after  the  Bill  for  Collection 
or  demand  letter  is  issued.  A  debt  is 
legally  enforceable  if  there  has  been  a 
final  agency  determination  that  the  debt, 
in  the  amount  stated,  is  due  and  there 
are  no  legal  bars  to  collection  action.  A 
debt  is  not  considered  legally 
enforceable  for  purposes  of  mandatory 
transfer  to  FMS  if  a  debt  is  the  subject 
of  a  pending  administrative  review 
process  required  by  statute  or  regulation 
and  collection  action  during  the  review 
process  is  prohibited. 

(b)  Except  as  set  forth  in  paragraph  (a) 
of  this  section,  USAID  will  transfer  any 
debt  covered  by  this  part  that  is  more 
than  180  days  delinquent  to  FMS  for 
debt  collection  services.  A  debt  is 
considered  180  days  delinquent  for 
piuposes  of  this  section  if  it  is  180  days 
past  due  and  is  legally  enforceable. 

§  21 3.39    Exceptions  to  mandatory  transfer. 

USAID  is  not  required  to  transfer  a 
debt  to  FMS  pursuant  to  §  213.37(b) 
during  such  period  of  time  that  the  debt: 

(a)  Is  in  litigation  or  foreclosure; 

(b)  Is  scheduled  for  sale; 

(c)  Is  at  a  private  collection  contractor; 

(d)  Is  at  a  debt  collection  center  if  the 
debt  has  been  referred  to  a  Treasury- 
designated  debt  collection  center; 

(e)  Is  being  collected  by  internal 
offset;  or 

(f)  Is  covered  by  an  exemption  granted 
by  Treasury 

Dated:  April  4,  2002. 
Linda  Porter, 

Authorized  Representative,  Agency  for 
International  Development. 
(PR  Doc.  02-8518  Filed  4-10-02;  8:45  am] 
BILLING  CODE  6116-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD01-02-02S] 

RIN2115-AA97 

Special  Local  Regulations:  Weymouth 
4th  of  July  Celebration— Fore  River— 
Weymouth,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is  proposing 
to  amend  its  temporary  special  local 
regulations  for  the  Weymouth  Fourth  of 
July  Celebration  in  Weymouth,  MA.  The 
proposed  rule  would  change  the 
effective  date  of  the  special  local 
regulations  to  occur  annually  on  July  3, 
as  opposed  to  aimually  on  the  Friday  or 
Saturday  prior  to  July  4.  The  special 
local  regulations  would  continue  to 
prohibit  entry  into  or  movement  within 
a  portion  of  the  Weymouth  Fore  River 
during  the  fireworks  display. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  13,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Boston,  455  Commercial  Street, 
Boston,  MA.  Marine  Safety  Office 
Boston  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  the  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office  Boston 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer  Michael  Popovich, 
Marine  Safety  Office  Boston,  Waterways 
Safety  and  Response  Division,  at  (617) 
223-3000. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Information 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDOl-02-025), 
indicate  the  specific  section  of  this 
document  to  which  each  conmient 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unboimd 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  comments  reached  us, 
please  enclose  a  stamped,  self  addressed 


postcard  or  envelope.  We  will  consider 
aU  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public  > 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to 
Marine  Safety  Office  Boston  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  a  public  meeting  would 
aid  this  rulemaking,  we  will  hold  one  at 
a  time  and  place  announced  by  a 
separate  notice  in  the  Federal  Register. 

Background  and  Purpose 

This  regulation  proposes  to  change 
the  effective  date  of  the  special  local    ' 
regulations  for  the  Weymouth  Fourth  of 
July  Fireworks  from  annually  on  the 
Friday  or  Saturday  prior  to  July  4  to 
annually  on  July  3.  This  change  is 
necessary  because  the  sponsors  of  the 
event,  the  Town  of  Hingham, 
Massachusetts,  have  requested  the 
change  in  event  dates.  The  Coast  Guard 
must  change  the  effective  date  of  the 
special  local  regulations  to  nm 
concurrent  with  the  actual  event  in 
order  to  protect  the  maritime  public 
ftt)m  the  dangers  posed  by  a  fireworks 
display.  We  are  not  proposing  any 
change  in  the  size  or  location  of  the 
special  local  regulations.  Marine  traffic 
may  continue  to  transit  safely  outside  of 
the  special  local  regulations  during  the 
effective  periods.  The  Captain  of  the 
Port  does  not  anticipate  any  negative 
impact  on  vessel  traffic  due  to  this 
event.  Public  notifications  will  be  made 
prior  to  the  effective  period  via  safety 
marine  information  broadcasts  and  local 
notice  to  mariners. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Although  this  proposed  regulation 
will  prevent  traffic  from  transiting  a 
portion  of  the  Wejmnouth  Fore  River 
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during  the  effective  period,  the  effects  of 
this  regulation  will  not  be  significant  for 
the  following  reasons:  the  minimal  time 
that  vessels  will  be  restricted  from  the 
area,  the  fact  that  vessels  may  safely 
transit  outside  of  the  special  local 
regulations,  and  the  advance 
notifications  which  will  be  made  to  the 
local  maritime  community  by  safety 
marine  information  broadcasts  and  local 
notice  to  mariners. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  proposed  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  term  "small  entities" 
comprises  small  businesses,  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605Cb)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  ovraers  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Weymouth  Fore  River 
between  8:30  p.m.  and  11  p.m.  on  July 
3,  2002.  This  special  local  regulations 
virill  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  for  the  following  reasons:  Vessel 
traffic  can  safely  pass  outside  of  the  area 
affected  by  the  special  local  regulations 
during  the  effective  periods,  the  periods 
are  limited  in  duration,  and  advance 
notifications  will  be  made  to  the  local 
maritime  community  by  safety  marine 
information  broadcasts  and  local  notice 
to  mariners. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 


qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Chief  Petty 
Officer  Michael  Popovich  at  the  address 
listed  under  ADDRESSES. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
13132  and  has  determined  that  this  nUe 
does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
inciu-  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  imfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  hiterference  with 
Constitutionally  Protected  Property 
Rights. 

Fireworks  Display  Table 


Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  pose  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  imder  figure  2- 
1,  (34)(h),  of  Commandant  Instruction 
M16475.1D,  this  proposed  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  record  keeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  100  as  follows: 

PART  100— REGATTAS  AND  MARINE 
PARADES  [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46. 

2.  In  §  100.114,  in  the  FIREWORKS 
DISPLAY  TABLE,  in  the  imit  imder 
"July",  revise  the  entry  for 
Massachusetts:  7.11  to  read  as  follows: 

§  100.114    Rraworks  displays  wittiln  the 
First  Coast  Guard  District 

(a)*  *  * 


Massachusetts: 
027.11  


Juiy41h 


Name:  Weymoutti  4tti  of  July  Firewortcs. 
Sponsor  Town  of  Weymouth  Hart)omiaster. 
Time:  8:30  p.m.  to  10:45  p.m. 
Location:  Weymouth  Fore  River,  Weymouth, 

MA. 
42°15'30'TJ/70°56'6nM  (NAD  1983). 
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Dated:  March  25,  2002. 
M.E.  Landry, 

Commander.  Coast  Guard.  Captain  of  the 
Port.  Acting.  Boston,  Massachusetts. 
IFR  Doc.  02-8789  Filed  4-10-02;  8:45  am) 
BILUNG  CODE  491&-15-P 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-02-004] 

RIN2115-AA97 

Security  Zone;  Captain  of  the  Port 
Detroit  Zone,  Selfridge  Air  National 
Guard  Base,  l^lce  St.  Clair 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemakiftg. 

summary:  The  Coast  Guard  proposes  to 
establish  a  permanent  security  zone  on 
the  navigable  waters  of  Lake  St.  Clair  in 
the  Captain  of  the  Port  Detroit  Zone. 
This  security  zone  is  necessary  to 
protect  the  Selfridge  Air  National  Guard 
Base  from  possible  acts  of  terrorism. 
This  security  zone  is  intended  to  restrict 
vessel  traffic  from  a  predetermined  and 
specific  area  in  Lake  St.  Clair  off  of 
Selfridge  Air  National  Guard  Base. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  13,  2002. 

ADDRESSES:  You  may  mail  comments  to 
U.S.  Coast  Guard  Marine  Safety  Office 
Detroit,  110  Mt.  Elliott  Ave,  Detroit, 
Michigan  48207.  The  telephone  number 
is  (313)  568-9580.  Marine  Safety  Office 
Detroit  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
materials  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Jxmior  Grade  (LTJG)  Brandon 
Sullivan,  U.S.  Coast  Guard  Marine 
Safety  Office  Detroit,  110  Mt.  Elliott 
Ave,  Detroit,  Michigan  48207,  (313) 
568-9580. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 


this  rulemaking  (CGD0*-O2-OO4), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  U.S.  Coast 
Guard  Marine  Safety  Office  Defroit  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

On  September  11,  2001,  the  United 
States  was  the  target  of  coordinated 
attacks  by  international  terrorists 
resulting  in  catastrophic  loss  of  life,  the 
destruction  of  the  World  Trade  Center 
and  significant  damage  to  the  Pentagon. 
National  security  and  intelligence 
officials  warn  that  future  terrorists 
attacks  are  likely. 

We  propose  to  establish  a  permanent 
security  zone  in  the  waters  off  of 
Selfridge  Air  National  Guard  Base  in 
Harrison  Township,  Michigan.  The 
security  zone  commences  at  the 
northeast  comer  of  Selfridge  Afr 
National  Guard  Base  at  42°  37.8'  N,  082° 
49.1'  W;  then  eastward  approximately 
one  half  mile  from  shore  to  42°  37.8'  N, 
082°  48.45'  W,  then  south  to  42°  37.2' 
N,  082°  48.45'  W.  then  southeast  to  42° 
36.8'  N,  082°  47.2'  W,  then  southwest  to 
Mac  and  Rays  Marina  42°  36.4'  N,  082° 
47.9'  W.  These  coordinates  are  based 
upon  North  American  Datum  1983 
(NAD  83).  The  westerly  boundary  is  the 
shoreline  of  Selfridge  Air  National 
Guard  Base. 

This  security  zone  is  necessary  to 
protect  the  public,  facilities,  and  the 
surrounding  area  from  possible  sabotage 
or  other  subversive  acts.  All  persons 
other  than  those  approved  by  the 
Captain  of  the  Port  Detroit,  or  his 
authorized  representative,  are 
prohibited  from  entering  or  moving 
within  this  zone.  The  Captain  of  the 
Port  Detroit  may  be  contacted  via  VHF 
Channel  16  for  further  instructions 
before  transiting  through  the  restricted 
area.  The  Captain  of  the  Port  Detroit's 
on-scene  representative  will  be  the 


patrol  commander.  In  addition  to 
publication  in  the  Federal  Register,  the 
public  will  be  made  aware  of  the 
existence  of  this  security  zone,  exact 
location  and  the  restrictions  involved, 
via  Broadcast  Notice  to  Mariners. 

Discussion  of  Proposed  Rule 

Following  the  catastrophic  nature  and 
extent  of  damage  realized  from  the 
attacks  of  September  1 1 ,  this  proposed 
rulemaking  is  necessary  to  protect  the 
national  security  interests  of  the  United 
States  against  future  attacks. 

On  September  24,  2001  we  published 
a  temporary  final  rule  establishing  a 
security  zone  on  the  waters  around 
Selfridge  Air  National  Guard  Base  (66 
FR  48796),  which  was  later  amended  on 
October  18,  2001  (66  FR  52851).  The 
current  rulemaking  proposes  to 
establish  a  permanent  security  zone  in 
place  of  that  temporary  security  zone. 
This  regulation  proposes  to  establish 
permanent  security  zone  for  the  waters 
off  of  Selfridge  Air  National  Guard  Base 
in  Harrison  Township,  Michigan, 
commencing  at  the  northeast  comer  of 
Selfridge  Air  National  Guard  Base  at  42° 
37.8'  N,  082°  49.1'  W;  then  eastward 
approximately  one  half  mile  from  shore 
to  42°  37.8'  N,  082°  48.45'  W;  then  south 
to  42°  37.2'  N,  082°  48.45'  W;  then 
southeast  to  42°  36.8'  N,  082°  47.2'  W; 
then  southwest  to  Mac  and  Rays  Marina 
42°  36.4'  N,  082°  47.9'  W.  These 
coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83).  The 
westerly  boundary  is  the  shoreline  of 
Selfridge  Air  National  Guard  Base. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  exempted  it  from  review 
under  that  order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
TransportaUon  (DOT)  (44  FR  11040, 
Febmary  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimd  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procediwes  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
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owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  security  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  for 
the  following  reasons.  This  rule  will  not 
obstruct  the  regular  flow  of  commercial 
traffic  and  will  allow  vessel  traffic  to 
pass  around  the  security  zone. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  quaUfies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  office 
listed  in  ADDRESSES  in  this  preamble. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricult\ue 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13132, 
Federalism,  and  have  determined  that 
this  rule  does  not  have  implications  for 
federahsm  under  that  Order. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Properly 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biu'den. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Govenunent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 


Administrator  of  the  Office  of 
hiformation  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure 
2-1,  paragraph  (34)  (g),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  ft-om  further 
environmental  docvunentation.  A 
written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  imder  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbora,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  Autliority:  33  U.S.C.  1231;  50 
U.S.C.  191,  33  CFR  1.05-l(g),  6.04-1,  6.04- 
6, 160.5;  49  CFR  1.46. 

§165.709-898    [Removed] 

2.  Remove  §  165.T09-998 

3.  Add  §  165.910  to  read  as  follows: 

§  165.910    Security  Zone;  Captain  of  the 
Port  Datrott  Zone,  Setfridge  Air  National 
Guard  Base. 

(a)  Location.  The  following  is  a 
security  zone:  Commencing  at  the 
northeast  comer  of  Selfiidge  Air 
National  Guard  Base  at  42''37.8'  N, 
082''49.1'  W;  then  eastward 
approximately  one  half  mile  fiom  shore 
to  42°37.8'  N,  082°48.45'  W;  then  south 
to  42°37.2'  N,  082°48.45'  W;  then 
southeast  to  42''36.8'  N.  082''47.2'  W; 
then  southwest  to  Mac  and  Rays  Marina 
42°36.4'  N,  082°47.9'  W  (NAD  83).  The 
westerly  boundary  is  the  shoreline  of 
Selfridge  Air  National  Guard  Base. 

(b)  Regulations.  (1)  In  accordance 
with  §  165.33,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port  Detroit. 
Section  165.33  also  contains  other 
general  requirements. 

(2)  Persons  desiring  to  transit  the  area 
of  the  seciuity  zone  may  contact  the 
Captain  of  the  Port  Detroit  at  telephone 
number  (313)  568-9580.  or  on  VHF/FM 
channel  16  to  seek  permission  to  transit 
the  area.  If  permission  is  granted,  all 
persons  and  vessels  shall  comply  with 
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the  instructions  of  the  Captain  of  the 
Port  or  his  or  her  designated 
representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

Dated:  April  4,  2002. 
P.  G.  Gerrity, 

Commander,  Coast  Guard,  Captain  of  the  Port 
Detroit. 

[PR  Doc.  02-8786  Filed  4-10-02;  8:45  am) 
BILUNG  CODE  4910-15-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY-123;  KY-123-1;  KY  137-20021 8(b); 
FRL-716»-«] 

Approval  and  Promulgation  of 
Implementation  Plans:  Kentucky: 
Nitrogen  Oxides  Budget  and 
Allowance  Trading  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  approving  the  State 
Implementation  Plan  (SIP)  revision  that 
was  submitted  by  the  Commonwealth  of 
Kentucky  (Kentucky)  on  January  31, 
2002.  This  revision  responds  to  EPA's 
regulation  entitled,  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Pmposes  of  Reducing 
Regional  Transport  of  Ozone," 
otherwise  known  as  the  "NOx  SIP  Call." 
This  revision  establishes  and  requires 
nitrogen  oxides  (NOx)  reduction 
requirements  and  an  allowance  trading 
program  for  large  electric  generating  and 
industrial  units,  beginning  in  2004.  It 
also  establishes  and  requires  NOx 
reduction  requirements  for  cement  kilns 
beginning  in  2004.  The  revision 
includes  a  budget  demonstration  and 
initial  source  allocations  that  clearly 
demonstrate  that  Kentucky  will  achieve 
the  required  NOx  emission  reductions 
in  accordance  with  the  timelines  set 
forth  in  EPA's  NOx  SIP  Call.  The 
intended  effect  of  this  SIP  revision  is  to 
reduce  emissions  of  NOx  in  order  to 
help  attain  the  national  ambient  air 
quality  standard  for  ozone.  EPA  is 
approving  Kentucky's  NOx  Reduction 
and  Trading  Program  because  it  meets 
the  requirements  of  the  Phase  I  NOx  SIP 
Call  that  will  significantly  reduce  ozone 
transport  in  the  eastern  United  States. 

EPA  is  also  approving  several 
revisions  to  existing  regulation  401  KAR 
51:001  (Definitions  for  401  KAR  Chapter 


51)  that  do  not  address  NOx  SIP  Call 
requirements,  but  fulfill  other  Kentucky 
statutory  requirements.  In  the  Final 
Rules  Section  of  this  Federal  Register, 
the  EPA  is  approving  the  Kentucky  NOx 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  conunents  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  dociunent.  Any 
parties  interested  in  conunenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  May  13,  2002. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Sean  Lakeman;  Regulatory 
Development  Section;  Air  Planning 
Branch;  Air,  Pesticides  and  Toxics 
Management  Division;  U.S. 
Environmental  Protection  Agency 
Region  4;  61  Forsyth  Street,  SW; 
Atlanta,  Georgia  30303-8960.  Copies  of 
Kentucky's  submittals  and  other 
information  relevant  to  this  action  are 
available  for  inspection  diuing  normal 
business  hours  at  the  following 
addresses:  Environmental  Protection 
Agency,  Region  4,  Air  Planning  Branch, 
61  Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960. 

Commonwealth  of  Kentucky,  Division 
for  Air  Quality,  803  Schenkel  Lane, 
Frankfort,  Kentucky,  40601-1403. 

The  interested  persons  wanting  to 
examine  these  docimients  should  make 
an  appointment  at  least  24  hours  before 
the  visiting  day  and  reference  files  KY- 
123,  KY-123-1  and  KY-137. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sean  Lakeman;  Regulatory  Development 
Section;  Air  Planning  Branch;  Air, 
Pesticides  and  Toxics  Management 
Division;  U.S.  Environmental  Protection 
Agency  Region  4;  61  Forsyth  Street, 
SW.;  Atlanta,  Georgia  30303-8960.  Mr. 
Lakeman  can  also  be  reached  by  phone 
at  (404)  562-9043  or  by  electronic  mail 
at  lakeman.sean@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  Section  of  this  Federal  Register. 


Dated:  April  1,  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[PR  Doc.  02-8684  Filed  4-10-02;  8:45  am] 
BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-691 ;  MM  Docket  No.  02-63,  RM- 
10398] 

Radio  Broadcasting  Services;  Walla 
Walla  and  BurtMink,  WA 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Conunission  requests 
comments  on  a  petition  filed  by 
Alexandra  Communications  proposing 
the  reallotment  of  Channel  256C2  from 
Walla  Walla  to  Biu-bank,  Washington, 
and  the  modification  of  Station  KUJ- 
FM's  construction  permit  accordingly. 
Channel  265C2  can  be  reallotted  tq 
Burbank  in  compliance  with  the 
Commission's  minimiun  distance 
separation  at  without  the  imposition  of 
a  site  restriction  petitioner's  presently 
licensed  site.  The  coordinates  for 
Channel  256C2  at  Burbank  are  45-57-22 
North  Latitude  and  118-41-11  West 
Longitude.  In  accordance  with  Section 
1.420(i)  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions 
of  interest  for  the  use  of  Channel  256C2 
at  Burbank,  Washington. 
DATES:  Comments  must  be  filed  on  or 
before  May  13,  2002,  reply  comments  on 
or  before  May  28.  2002. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Mr.  Thomas  D.  Hodgins, 
Alexandra  Communications,  45 
Campbell  Road,  Walla  Walla, 
Washington  99362  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (2021 418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
02-63,  adopted  March  13,  2002, 
released  March  22,  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street.  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
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from  the  Commission's  copy  contractor, 
Qualex  hitemational.  Portals  II,  445 
12th  Street.  SW..  Room  CY-B402. 
Washington,  DC  20554. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  conunents,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  7a-RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73^02    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Washington,  is 
amended  by  removing  Channel  256C2  at 
Walla  Walla;  and  by  adding  Burbank, 
Channel  256C2. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  02-8749  Filed  4-10-02;  8:45  am) 

BMJJN6  COOe  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-735.  MB  Docket  No.  02-69.  RM- 
10385] 

Radio  Broadcasting  Services; 
Jennings  and  Iowa,  LA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Apex 
Broadcasting,  Inc.  requesting  the 
reallotment  of  Channel  225C2  from 
Jennings,  Louisiana,  to  Iowa,  Louisiana, 
and  modification  of  the  license  for 
Station  KJEF-FM  to  specify  operation 
on  Channel  225C2  at  Iowa.  Louisiana,  as 
its  commimity  of  license.  The 
coordinates  for  Channel  225C2  at  Iowa 
are  30-05-17  and  93-00-05.  In 
accordance  with  Section  1.420(i)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  in  the 
use  of  Channel  225C2  at  Iowa. 
DATES:  Conunents  must  be  filed  on  or 
before  May  20,  2002,  and  reply 
comments  on  or  before  June  4,  2002. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Erwin 
G.  Krasnow,  Verner,  Liipfert,  Bemhard, 
McPherson  and  Hand,  901  15th  Street, 
NW..  Suite  700,  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-69,  adopted  March  25,  2002,  and 
released  March  29,  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  dxuing 
regular  business  hours  at  the  FCC's 
Reference  Information  Center,  Portals  11, 


445  12th  Street,  SW..  Room  CY-A257, 
Washington,  IX:  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street. 
SW.,  Room  CY-B402,  Washington,  DC 
20554  telephone  202-863-2893, 
facsimile  202-863-2898.  or  via  e-mail 
qualexint@aol.coni.  Provisions  of  the 
Regulatory  FlexibiUty  Act  of  1980  do 
not  apply  to  this  proceeding.  Members 
of  the  public  should  note  that  from  the 
time  a  Notice  of  Proposed  Rule  Making 
is  issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contact. 

For  information  regarding  proper 
filing  procedures  for  conunents,  see  47 
CFR  1.415  and  1.420. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1?4,  303,' 334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  removing  Jennings. 
Channel  225C2  and  adding  Iowa, 
Channel  225C2. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Office  of 
Broadcast  License  Policy,  Media  Bureau. 
(PR  Doc.  02-8797  Filed  4-10-02;  8:45  am] 

BILUNG  COOC  6712-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPIMENT 

Food  Security  Advisory  Committee  of 
ttie  Board  of  Intemationai  Food  and 
Agricultural  Development;  Notice  of 
Itfeeting 

Piu^uant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given 
for  a  meeting  of  the  Food  Seciuity 
Advisory  Conunittee  (FSAC).  The 
meeting  will  be  held  from  9  a.m.  to  1 
p.m.  on  April  23,  2002  in  the  NASULGC 
Board  Room,  ground  floor  of  1307  New 
York  Avenue,  NW..  Washington,  DC. 
•  The  agenda  calls  for  FSAC  to  review 
the  draft  U.S.  statement  for  the  next 
World  Food  Summit,  solicit  civil  society 
input,  and  report  findings  and 
recommendations  to  the  Interagency 
Working  Group  (IWG)  on  Food  Security. 

Those  wishing  to  attend  the  meeting 
or  to  obtain  additional  information 
about  FSAC  may  contact  Larry  Paulson. 
BIFAD  Federal  Officer,  at  the  U.S. 
Agency  for  Intemationai  Development, 
Ronald  Reagan  Building.  Office  of 
Agricultxire  and  Food  Security.  1300 
Pennsylvania  Avenue.  NW..  Room  2.11- 
072,  Washington.  DC.  20523-2110;  or 
phone  (202)-712-1436.  fax  (202-216- 
3010,  or  email  lpaulson@usaid.gov. 

Lawrence  E.  Paulson, 

BIFAD  Federal  Officer,  Office  of  Agriculture 
and  Food  Security,  Center  for  Economic 
Growth  6-  Agricultural  Development  Center, 
Bureau  for  Global  Programs,  USAID. 
IFR  Doc.  02-8800  Filed  4-10-02;  8:45  am] 

WUJNG  CODE  611S-01-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

49  Degrees  Nortti  Mountain  Resort 
Revised  Master  Plan,  Coiviiie  National 
Forest,  Stevens  County,  Washington 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service,  USDA, 
will  prepare  an  envirorunental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  site- 
specific  proposal  to  revise  the  master 
plan  and  the  present  special  use  permit 
of  the  Chewelah  Basin  Ski  Corporation, 
CTurent  operator  of  the  49  Degrees  North 
Mountain  Resort.  The  proposed  master 
plan  would  replace  the  existing  1977 
master  plan.  This  master  plan  would 
expand  the  ski  area  from  it's  current  size 
of  about  900  acres  to  2,100  acres, 
utilizing  the  entire  area  the  1988 
Colville  National  Forest  Land  and 
Resources  Management  Plan  designated 
for  downhill  skiing  (Management  Area 
3C).  Chewelah  Basin  Ski  Corporation 
owns  about  320  acres  adjacent  to  the 
ciurent  permit  area.  All  or  portions  of 
the  proposed  activities  would  occur  on 
this  private  land.  The  proposal  revises 
the  master  plan  and  includes  projects 
that  ex(>and  downhill  skiing  capacity 
and  improve  the  downhill  skiing 
experience,  expands  the  Nordic  skiing 
capacity,  develops  the  associated 
infrastructure,  and  includes  summer  use 
of  the  permit  area.  The  proposal  may 
require  a  minor  Forest  Plan  amendment 
because  the  Forest  Plan  Management 
Area  3C  boundaries  do  not  precisely 
coincide  with  the  ridge  tops.  Connected 
action  on  adjacent  private  land,  which 
will  be  evaluated  as  part  of  this 
proposal,  include:  (1)  Constructing  a 
mid-way  lodge;  (2)  plating  and 
preparing  for  the  development  of  120     ^ 
residential  housing  units  clustered  on 
32  acres;  and  (3)  transferring  one  mile 
of  Forest  Road  4300473  to  Stevens 
County.  Portions  of  the  proposal  ski 
trails,  water  pipeline,  electrical  cable 
would  be  located  on  private  land.  49 
Degrees  North  Mountain  Resort  is 
located  approximately  10  miles  east  of 
the  city  of  Chewelah,  Washington  and 
approximately  50  miles  north  of  the  city 
of  Spokane,  Washington.  The  purpose  of 
the  EIS  will  be  to  develop  and  evaluate 
a  range  of  alternatives,  including  a  No 
Action  alternative  and  possible 
additional  alternatives,  to  respond  to 
issues  identified  diuing  the  scoping 
process.  Except  as  described  above,  the 
proposed  action  is  in  compUance  with 
the  direction  in  the  Colville  National 
Forest  Land  and  Resources  Management 
Plan,  which  provides  the  overall 


guidance  for  the  management  area.  The 
Agency  invites  written  comments  on  the 
scope  of  this  project.  In  addition,  the 
agency  gives  notice  of  this  analysis  so 
that  interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 
ADDRESSES:  Submit  written  comments 
and  suggestions  to  Nora  B.  Rasure, 
Forest  Supervisor,  Colville  National 
Forest.  765  South  Main,  Colville, 
Washington  99114.  Attn:  49  Degrees 
North  Revised  Master  Plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Dan  Dallas, 
District  Ranger,  Newport  Ranger 
District.  315  North  Warren,  Newport, 
Washington  99156;  phone  509-447- 
3129. 

SUPPLEMENTARY  INFORMATION:  Chewelah 
Basin  Ski  Corporation,  owner  of  49 
Degrees  North  Mountain  Resort,  has 
been  working  to  revise  their  master  plan 
since  they  purchased  the  ski  area  in 
1996.  The  Colville  National  Forest  is 
initiating  this  action  in  response  to  a 
proposed  revision  of  the  master  plan 
submitted  by  the  corporation. 

The  proposal  would  expand  downhill 
skiing  capacity  and  improve  the 
dow^U  skiing  experience  by — (1) 
expanding  ski  runs  from  about  540  to 
860  acres,  (2)  expanding  tree  skiing  from 
about  200  acres  to  470  acres,  (3) 
constructing  one  chair  lift,  and  (4) 
installing  three  culverts  and  extending 
two  culverts  on  existing  ski  runs. 
Develop  new  Nordic  skiing  facilities 
by — (1)  developing  about  12  miles  of 
cross-coimtry  ski  trails,  and  (2) 
constructing  a  Nordic  ski  center  with  an 
ice  rink.  Develop  the  necessary 
infiastructiire  by — (1)  expanding  the 
current  lodge,  (2)  expanding  the 
wastewater  treatment  facility,  (3) 
installing  additional  water  supply 
pipeline,  (4)  installing  a  larger  water 
storage  tank,  (5)  installing  more 
underground  electrical  cable,  (6) 
expanding  the  parking  and  including  a 
small  RV  park.  (7)  constructing  about 
0.75  miles  of  new  primitive  road  to 
access  work  areas.  (8)  constructing  a 
new  maintenance  shop,  and  (9)  re- 
aligning the  entrance  road.  The  proposal 
further  includes  summer  use  of  the  area 
by — (1)  allowing  biking  and  hiking  on 
the  Nordic  ski  trails,  and  (2)  developing 
a  small  tent  camping  area  near  the 
Nordic  center. 
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A  range  of  alternatives  will  be 
considered,  including  a  No  Action 
alternative.  Other  alternatives  will  be 
developed  in  response  to  issues 
received  during  scoping.  Preliminary 
issues  that  have  been  identified  include 
the  potential  effects  of  structures  and 
developments  on — streams  and  riparian 
areas,  wildlife  habitats.,  and  heritage 
resources. 

Comments  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  revised  master  plan 
will  be  available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  \mder 
36  CFR  part  215.  Additionally,  pursuant 
to  7  CFR  1.27(d).  any  person  may 
request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that 
under  the  FOIA.  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
review  in  July  2002.  The  EPA  will 
publish  a  notice  of  availability  of  the 
draft  EIS  in  the  Federal  Register.  The 
comment  period  of  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  notice 
appears  in  the  Federal  Register.  At  that 
time,  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations.  Tribes,  and 
members  of  the  public  for  their  review 
and  comment.  It  is  very  important  that 
those  interested  in  the  management  of 
the  Colville  National  Forest  participate 
at  that  time. 

The  Forest  Service  believes  it  is 
important,  at  this  early  stage,  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  connections. 
Vermont  Yankee  Nuclear  Power  Corp.  v 


NRDC,  435  U.S.  519,553  (1978).  Also. 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage,  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Model,  803 
F.  2d  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

The  final  EIS  is  scheduled  to  be 
completed  October  2002.  In  the  final 
EIS.  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations  and 
policies  considered  in  making  the 
decision  regarding  this  proposal. 

Nora  B.  Rasure,  Forest  Supervisor. 
Colville  National  Forest  is  the 
responsible  official.  As  the  responsible 
official,  she  will  document  the  decision 
and  reasons  for  the  decision  in  the 
record  of  decision.  That  decision  will  be 
subject  to  Forest  Service  Appeal 
Regulation  (36  CFR  Part  215). 

Dated:  March  25.  2002. 
Nora  B.  Rasure, 
Forest  Supervisor. 

[FR  Doc.  02-8771  Filed  4-10-02;  8:45  am) 
BILUNO  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  the 
Natural  Resources  Conservation 
Service's  National  Handl>ook  of 
Conservation  Practices 

agency:  Natural  Resources 
Conservation  Service  (NRCS), 
Department  of  Agriculture. 
action:  Notice  of  availability  of 
proposed  changes  in  the  NRCS  National 
Handbook  of  Conservation  Practices. 
Section  IV  of  the  Maine  State  NRCS 
Field  Office  Technical  Guide  (FOTG) 
located  at  www.me.n/rs.  usda.gov  under 
"Draft  Standards  for  Comments"  for 
review  and  comment. 


standards  are  the  following:  317 
Composting  Facility;  449  Irrigation 
Water  Management;  595  Pest 
Management;  614  Watering  Facility;  560 
Access  Road;  362  Diversion;  399 
Fishpond  Management;  512  Pasture  and 
Hay  Planting;  52 IC  Pond  Sealing  or 
Lining— Bentonite  Sealant;  521B  Pond 
Sealing  or  Lining — Soil  Dispersant;  558 
Roof  Runoff  Structure;  633  Waste 
Utilization;645  Upland  Wildlife  Habitat 
Management. 

DATES:  Comments  will  be  received  on  or 
before  May  13,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Christopher  R. 
Jones.  Assistant  State  Conservationist 
for  Technology/Planning.  Natural 
Resources  Conservation  Service  (NRCS). 
967  Illinois  Avenue,  Suite  #3;  Bangor. 
Maine  04401. 

A  copy  of  this  standard  is  available 
from  the  above  individual. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  will  receive  comments  relative  to 
the  proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  regarding  disposition  of  those 
comments  and  a  final  determination  of 
change  will  be  made. 

Dated:  March  25.  2002. 
Christopher  R.  Jones, 
Assistant  State  Conservationist  for 
Technology/Planning. 
|FR  Doc.  02-8766  Filed  4-10-02;  8:45  am] 

BILUNG  CODE  3410-16-P 


SUMMARY:  It  is  the  intention  of  NRCS  to 
issue  revised  conservation  practice 
standards  in  its  National  Handbook  of 
Conservation  Practices.  These  revised 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Addition  of  Public  Review  Meetings  for 
the  Draft  Revised  Management  Plan  for 
the  Hawaiian  Islands  Humpback  Whale 
National  Marine  Sanctuary 

AGENCY:  National  Marine  Sanctuary 
Program  (NMSP).  National  Ocean 
Service  (NOS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (DOC). 
ACTION:  Addition  of  public  review 
meetings.  ■ 

summary:  The  Hawaiian  Islands 
Humpback  Whale  National  Marine 
Sanctuary  was  Congressionally 
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designated  by  the  Hawaiian  Islands 
National  Marine  Sanctuary  Act 
(HINMSA)  on  November  4,  1992 
(Subtitle  C  of  Public  Law  102-587.  the 
Oceans  Act  of  1992).  On  Friday.  March 
28, 1997.  the  final  regulations  were 
published  in  the  Federal  Register  (62 
FR  14799).  and  became  effective  on  June 
6, 1997. 

At  the  time  of  designation.  NOAA 
made  a  commitment  to  the  State  of 
Hawaii  that  five  years  after  the 
management  plan  and  regulations  had 
become  effective.  NOAA,  in 
ccmsultation  with  the  State  of  Hawaii, 
would  evaluate  the  progress  made 
toward  implementing  the  management 
plan,  regulations,  and  goals  for  the 
Sanctuary.  NOAA  also  agreed  that  after 
the  evaluation  was  complete,  NOAA 
would  then  re-submit  the  management 
plan  and  regulations  in  their  entirety,  as 
far  as  they  effect  State  waters,  to  the 
Governor  for  his  approval.  The  draft 
revised  management  plan  is  the  result  of 
the  five-year  evaluation  and  will  be 
submitted  to  the  Governor.  The  draft 
revised  management  plan  does  not 
propose  an  regulatory  or  boundary 
changes. 

The  draft  revised  management  plan 
has  been  completed  and  is  now 
available  for  public  review.  NOAA  will 
conduct  public  meetings  to  gather 
information  and  other  comments  from 
individuals,  organizations,  and 
government  agencies  on  the  scope, 
types,  and  significance  of  issues  related 
to  the  Sanctuary's  draft  revised 
management  plan.  Written  comments 
may  also  be  sent  to  the  address  below 
or  via  email  at 

hihumpbackwhaIe@noaa.gov.  The 
public  review  period  will  run  from 
March  19  until  May  24,  2002.  The 
public  meetings  are  scheduled  for  May 
1-May  9,  2002,  and  were  announced  in 
the  Federal  Register  on  Tuesday,  March 
19  (67  FR  12525).  Two  additional 
meetings  have  now  been  added  for  May 
21  and  May  22. 

DATES  AND  ADDRESSES:  Written 
Comments  may  be  sent  to  the  Naomi 
Mcintosh,  Hawjiiian  Islands  Humpback 
Whale  National  Marine  Sanctuary 
(Management  Plan  Review).  6700 
Kalanianaole  Highway,  Suite  104, 
Honolulu.  Hawaii  96825.  Comments 
will  be  available  for  public  review  at  the 
same  address.  Written  comments  should 
be  received  on  or  before  May  24,  2002. 
Public  meetings  already  announced  will 
be  held  on  May  1  on  Oahu.  May  2  on 
Maui,  May  3  on  Kauai,  and  May  8  and 
9  on  the  Big  Island  of  Hawaii  (Kona  and 
Hilo  respectively).  The  two  new  public 
meetings  will  be  on  May  21  on  Lanai 
and  May  22  on  Molokai  as  follows: 


(1)  Tuesday.  May  21,  6  to  9  p.m., 
Lanai  Public  Library,  Frazier  Avenue, 
Lanai  City,  Lanai,  Hawaii. 

(2)  Wednesday,  May  22.  6  to  9  p.m., 
Mitchell  Pauole  Center.  90  Ainoa  Street. 
Kaunakakai,  Molokai,  Hawaii. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Reisewitz,  MPR  Coordinator,  by 
phone  at  (808)  397-2651  or  via  e-mail 
at  Annelore.Reisewitz@noaa.gov. 

Authority:  16  U.S.C.  Section  1431  at  seq., 
Pub.  L.  106-513. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Date4:  April  4,  2002. 
Margaret  A.  Davidson, 
Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  02-8653  Filed  4-10-02;  8:45  am] 

BIUJNG  CODE  3S10-0e-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Extension  of  Public  Scoping  Period  for 
the  Proposed  Designation  of  the 
Northwestern  Hawaiian  Islands 
National  Marine  Sanctuary 

agency:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (DOC). 
ACTION:  Notice. 

summary:  On  December  4,  2000, 
Executive  Order  13178  established  the 
Northwestern  Hawaiian  Islands  Coral 
Reef  Ecosystem  Reserve,  pursuant  to  the 
National  Marine  Sanctuaries 
Amendments  Act  of  2000.  The  Reserve 
extends  approximately  1200  nautical 
miles  long  and  100  nautical  miles  wide. 
Pursuant  to  this  Act  and  the  Executive 
Order.  NOAA  initiated  the  process  to 
designate  the  Reserve  as  a  national 
marine  sanctuary  by  issuing  a  notice  of 
intent  on  January  19.  2001  (66  FR  5509). 
The  public  scoping  period  was 
announced  on  March  18.  2002  (67  FR 
11996).  with  an  closing  date  of  May  3. 
2002.  In  order  to  provide  additional 
time  for  the  public  to  provide  written 
comments  and  to  better  coincide  with 
the  comment  period  on  the  Draft 
Reserve  Operations  Plan  that  was 
released  on  March  18,  2002  (67  FR 
11997).  the  close  of  the  public  scoping 
meeting  is  extended  to  May  17,  2002. 
dates  and  addresses:  The  public 
scoping  process  began  on  March  18, 
2002,  and  ends  on  Friday.  May  17,  2002. 
Written  comments  may  be  sent  to  NWHI 
Coral  Reef  Ecosystem  Reserve,  6700 
Kalanianaole  Highway,  #215,  Honolulu, 


Hawaii  96825;  faxed  to  (808)  397-2662; 
or  emailed  to  niv7ii@/ioaa.gov. 
Comments  will  be  available  for  public 
review  at  the  office  address  above. 
Simunaries  of  public  comments  from 
initial  scoping  meetings  will  be 
available  at  hawaiireef.noaa.gov. 
Scoping  meetings  will  be  held  in  April. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aulani  Wilhelm,  (808)  397-2657, 
nwhi@noaQ.gov. 

Authority:  16  U.S.C.  Section  1431  et  seq.. 
Pub.  L.  106-513, 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  April  4,  2002. 
Margaret  A.  Davidson, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  02-8654  Filed  4-10-02;  8:45  am] 
BILLING  CODE  3S10-0»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0404020] 

Coral,  Golden  Crab,  Shrimp,  Spiny 
Lobster,  Red  Drum,  Coastal  Migratory 
Pelagic  Resources,  and  Snapper- 
Grouper  Fisheries  of  ttte  South  Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  receipt  of  an 
application  for  an  exempted  fishing 
permit;  request  for  comments. 

summary:  NMFS  aimoimces  the  receipt 
of  an  application  for  an  exempted 
fishing  permit  (EFP)  from  Lindsey  G. 
Parker.  Captain  R/V  GEORGIA 
BULLDOG,  on  behalf  of  the  University 
of  Georgia's  Marine  Education  Center 
and  Aquarivun  (MECA).  If  granted,  the 
EFP  would  authorize  the  applicant,  with 
certain  conditions,  to  collect  up  to  200 
juvenile  (undersized)  individuals  in  the 
snapper-grouper  and  coastal  pelagics 
complex  aimually.  Less  than  10  non 
egg-bearing  spiny  or  slipper  lobster 
would  be  collected  on  each  cruise.  Two 
cruises  will  be  made  annually  in 
Federal  waters  off  Georgia  for  public 
display  purposes.  Specimens  will  be 
displayed  at  MECA,  which  is  located  on 
Skidaway  Island,  near  Savannah, 
Georgia. 

DATES:  Comments  must  be  received  no 
later  than  5  p.m.,  eastern  standard  time, 
on  May  13,  2002. 
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ADDRESSES:  Comments  on  the 
application  must  be  mailed  to  Peter 
Eldridge.  Southeast  Regional  Office, 
NMFS,  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702.  Comments 
also  may  be  sent  via  fax  to  727-570- 
5583.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

The  application  and  related 
documents  are  available  for  review 
upon  written  request  to  the  address 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Eldridge,  727-570-5305;  fax  727- 
570-5583;  e-mail: 
peter.eldridge@noaa.gov. 

SUPPt-EMENTARY  INFORMATION:  The  EFP  is 
requested  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.),  and  regulations  at 
50  CFR  600.745(b)  concerning  exempted 
fishing. 

According  to  the  applicant,  MECA, 
located  at  Skidaway  Island,  is  a  public, 
non-profit,  educational  institution 
established  to  promote  an  awareness, 
understanding,  and  appreciation  of  the 
diverse  natural  resources  associated 
with  Georgia's  ocean,  estuaries,  rivers, 
streams,  and  other  aquatic 
environments. 

MECA  provides  a  variety  of  education 
programs:  short  academic  classes  and 
summer  science  camps  for  school 
children,  classes  for  college  students 
and  teachers,  and  programs  for  visiting 
adult  groups.  The  saltwater  aquarium 
exhibits  local  marine  fishes  and 
invertebrates,  and  is  used  as  an 
educational  tool  in  these  programs. 

The  applicant  intends  to  make  two 
cruises  annually  to  collect  specimens 
for  public  display  during  the  period  July 
1.  2002  through  Jime  30,  2004. 

The  proposed  collection  for  public 
display  involves  activities  otherwise 
prohibited  by  regulations  implementing 
the  Fishery  Management  Plan  (FMP)  for 
the  Snapper-Grouper  Fisheries  of  the 
South  Atlantic  Region,  the  FMP  for  the 
Coastal  Migratory  Pelagic  Resources 
(Mackerels),  and  the  FMP  for  the  Spiny 
Lobster  Fishery  of  the  Gulf  of  Mexico 
and  South  Atlantic.  The  applicant 
requires  authorization  to  harvtet  and 
possess  juvenile  mackerels,  snapper- 
grouper  species,  and  spiny  lobster  taken 
from  Federal  waters  off  Georgia. 

Based  on  a  preliminary  review,  NMFS 
finds  that  this  application  warrants 
further  consideration  and  intends  to 
issue  an  EFP.  A  final  decision  on 
issuance^of  the  EFP  will  depend  on  a 
NMFS  review  of  public  comments 
received  on  the  application,  conclusions 
of  environmental  analyses  conducted 
pursuant  to  the  National  Environmental 


Policy  Act,  and  consultations  with 
Georgia,  the  South  Atlantic  Fishery 
Management  Council,  and  the  U.S. 
Coast  Guard.  The  applicant  requests  a 
24-month  effective  period  for  the  EFP. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  5,  2002. 
John  H.  Dunnigan, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  02-8831  Filed  4-10-02;  8:45  am] 
HLUNG  COOe  3510-22-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOUMNG  THE  MEETING: 
Commodity  Futiu«s  Trading 
Commission. 

TIMES  AND  DATE:  11  a.m.,  Friday,  May  3, 
2002. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission . 

[FR  Doc.  02-8921  Filed  4-9-02;  2:48  pmj 
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COMMODITY  FUTURE  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOUMNG  THE  MEETING: 
Commodity  Future  Trading 
Commission. 

TME  AND  DATE:  11  a.m..  Friday,  May  10, 
2002. 

Pt^CE:  1155  21st.,  NW.,  Washington. 
DC.  9th  Floor  Conference  Room. 

STATUS  Closed. 

MATTERS  TO  BE  CONSIOEREO:  Surveillance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

Jean  A.  W^, 

Secretary  of  the  Commission. 

(FR  Doc.  02-8922  Filed  4-9-02;  8:45  am) 

aUJNQ  COOC  6361-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission 

TIME  AND  DATE:  11  a.m.,  Friday,  May  17, 
2002. 

place:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  SiuveiUance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Ck)mmission . 

[FR  Doc.  02-8923  Filed  4-9-^2;  2:48  pm] 

BILLING  COOE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11  a.m.,  Friday,  May  24. 
2002. 

place:  1155  21st  St..  NW.,  Washington. 
DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  02-8924  Filed  4-9-02;  2:48  pm] 

BNJJNQ  COOC  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Future  Trading 
Commission. 

TIME  AND  DATE:  11  a.m.,  Friday,  May  31, 
2002. 

PLACE:  1155  21st  St..  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
matters. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  02-8925  Filed  4-9-02;  2:48  pm] 

mujuta  CODE  easi-oi-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION     , 

[0MB  Control  No.  9000-0074] 

Federal  Acquisition  Regulation; 
Information  Coiiection;  Limitation  of 
Costs/Funds 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  clearance. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  es^ension  of  a  currently  approved 
information  collection  requirement 
concerning  limitation  of  costs/funds. 
The  clearance  currently  expires  on  June 
30,  2002. 

I  Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
June  10,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  biutien  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 


1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson,  Acquisition  Policy 
Division,  GSA  (202)  501-3221. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Firms  performing  under  Federal  cost- 
reimbursement  contracts  are  required  to 
notify  the  contracting  officer  in  writing 
whenever  they  have  reason  to  believe — 

(1)  The  costs  the  contractors  expect  to 
incur  under  the  contracts  in" the  next  60 
days,  when  added  to  all  costs  previously 
incurred,  will  exceed  75  percent  of  the 
estimated  cost  of  the  contracts;  or 

(2)  The  total  cost  for  the  performance 
of  the  contracts  will  be  greater  or 
substantially  less  than  estimated.  As  a 
part  of  the  notification,  the  contractors 
must  provide  a  revised  estimate  of  total 
cost. 

B.  Annual  Reporting  Burden 

i?espondents;  63,456. 

Responses  Per  Respondent:  1. 

Annual  Responses:  63,456. 

Hours  Per  Response:  .5. 

Total  Burden  Hours:  31,728. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  dociunents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0074, 
Limitation  of  Costs/Funds,  in  all 
correspondence. 

Dated;  April  4,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 

[FR  Doc.  02-8758  Filed  4-10-02;  8:45  am] 

BILLING  COOE  6«20-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0070] 

Federal  Acquisition  Regulation; 
Information  Collection;  Payments 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  ciuxently  approved 
information  collection  requirement 
concerning  payments.  The  clearance 
currently  expires  on  June  30,  2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  vsrill  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
June  10,  2002. 

ADDRESSES:  Submit  conmients  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405.  Please  cite  OMB 
Control  No.  9000-0070,  Payments,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeremy  F.  Olson,  Acquisition  Policy 
Division,  GSA  (202)  501-3221. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Firms  performing  imder  Federal 
contracts  must  provide  adequate 
docimientation  to  support  requests  for 
pajmaent  imder  these  contracts.  The 
documentation  may  range  &t>m  a  simple 
invoice  to  detailed  cost  data.  The 
information  is  usually  submitted  once, 
at  the  end  of  the  contract  period  or  upon 
delivery  of  the  supplies,  but  could  be 
submitted  more  often  depending  on  the 
pajrment  schedule  established  under  the 
contract  (see  FAR  52.232-1  through 
52.232-11).  The  information  is  used  to 
determine  the  proper  amount  of 
payments  to  Federal  contractors. 

B.  Annual  Reporting  Burdra 

Respondents:  80,opo. 
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Responses  Per  Respondent:  120. 

Annual  Responses:  9,600,000. 

Hours  Per  Response:  .025. 

Total  Burden  Hours:  240.000. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  dociunents  from 
the  Genera]  Services  Administration. 
FAR  Secretariat  (MVP),  Room  4035. 
1800  F  Street.  NW.,  Washington,  DC 
20405.  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0070. 
Payments,  in  all  correspondence. 

Dated:  April  4,  2002. 
Al  Matera. 

Director,  Acquisition  Policy  Division. 
|FR  Doc.  02-8759  Filed  4-10-02;  8:45  am) 
BILUNG  COOC  6620-eP-P 


DEPArmiENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  900(MX)73] 

Federal  Acquisttion  Regulation; 
Information  Collection;  Advance 
Payments 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  advance  payments.  The 
clearance  currently  expires  on  June  30, 
2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
informaHon  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 


technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  befgre 
June  10,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration.  FAR  Secretariat  (MVP). 
1800  F  Street,  NW..  Room  4035, 
Washington.  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson,  Acquisition  Policy 
Division.  GSA  (202)  501-3221. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Advance  payments  may  be  authorized 
under  Federal  contracts  and 
subcontracts.  Advance  payments  are  the 
least  preferred  method  of  contract 
financing  and  require  special 
determinations  by  the  agency  head  or 
designee.  Specific  financial  information 
about  the  contractor  is  required  before 
determinations  by  the  agency  head  or 
designee.  Specific  financial  information 
about  the  contractor  is  required  before 
such  payments  can  be  authorized  (see 
FAR  32.4  and  52.232-12).  The 
information  is  used  to  determine  if 
advance  payments  should  be  provided 
to  the  contractor. 

B.  Annual  Reporting  Burden 

Respondents:  500. 

Responses  Per  Respondent:  1. 

Annual  Responses:  500. 

Hours  Per  Response:  1 . 

Total  Burden  Hours:  500. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration. 
FAR  Secretariat  (MVP).  Room  4035, 
1800  F  Street,  NW.,  Washington.  DC 
20405.  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0073. 
Advance  Payments,  in  all 
correspondence. 

Dated:  April  4,  2002. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 
|FR  Doc.  02-8760  Filed  4-10-02;  8:45  am) 

BHJJNG  CODE  6K0-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0054] 

Federal  Acquisition  Regulation; 
Information  Collection;  U.S.-Flag  Air 
Carriers  Certification 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  U.S.-Flag  Air  Carriers 
Certification.  The  clearance  currently 
expires  on  June  30,  2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
June  10,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW.,  Room  4035. 
Washington.  DC  20405. 
FOR  FURtHER  INFORMATION  CONTACT: 
Linda  Klein.  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Section  5  of  the  International  Air 
Transportation  Fair  Competitive 
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Practices  Act  of  1974  (49  U.S.C.  1517) 
(Fly  America  Act)  requires  that  all 
Federal  agencies  and  Government 
contractors  and  subcontractors  use  U.S.- 
flag  air  carriers  for  U.S.  Government- 
financed  international  air  transportation 
of  personnel  (and  their  personal  effects) 
or  property,  to  the  extent  that  service  by 
those  carriers  is  available.  It  requires  the 
Comptroller  General  of  the  United 
States,  in  the  absence  of  satisfactory 
proof  of  the  necessity  for  foreign-flag  air 
transportation,  to  disallow  expenditures 
from  funds,  appropriated  or  otherwise 
established  for  the  accoimt  of  the  United 
States,  for  international  air 
transportation  secured  aboard  a  foreign- 
flag  air  carrier  if  an  U.S. -flag  carrier  is 
available  to  provide  such  services.  In 
the  event  that  the  contractor  selects  a 
carrier  other  than  an  U.S.-flag  air  carrier 
for  international  air  transportation,  the 
contractor  shall  include  a  certification 
on  vouchers  involving  such 
transportation.  The  contracting  officer 
uses  the  information  furnished  in  the 
certification  to  determine  whether 
adequate  justification  exists  for  the 
contractor's  use  of  other  than  an  U.S.- 
flag  air  carrier. 

B.  Annual  Reporting  Burden 

Respondents:  150. 

Responses  Per  Respondent:  2. 

Annual  Responses:  300. 

Hours  Per  Response:  .25. 

Total  Burden  Hours:  75. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP).  Room  4035. 
1800  F  Street,  NW.,  Washington,  DC 
20405.  telephone  (202)  501^755.  Please 
cite  OMB  Control  No.  9000-0054.  U.S. 
-Flag  Air  Carriers  Certification,  in  all 
correspondence. 

Dated:  April  4,  2002. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 
[FR  Doc.  02-8761  Filed  4-10-02;  8:45  am] 

BliUNG  CODE  6820-eP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0061] 

Federal  Acquisition  Regulation; 
Information  Collection;  Transportation 
Requirements 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  transportation  requirements. 
The  clearance  currently  expires  on  June 
30,  2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
June  10,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT:     - 
Linda  Klein,  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

FAR  Part  47  and  related  clauses 
contain  policies  and  procedures  for 


applying  transportation  and  traffic 
management  considerations  in  the 
acquisition  of  supplies  and  acquiring 
transportation  or  transportation-related 
services.  Generally,  contracts  involving 
transportation  require  information 
regarding  the  nature  of  the  supplies, 
method  of  shipment,  place  and  time  of 
shipment,  applicable  charges,  marking 
of  shipments,  shipping  documents  and 
other  related  items.  This  information  is 
required  to  ensure  proper  and  timely 
shipment  of  Government  supplies. 

B.  Annual  Reporting  Burden 

Respondents:  65,000. 

Responses  Per  Respondent:  4.4. 

Annual  Responses:  286,000. 

Hours  Per  Response:  .23. 

Total  Burden  Hours:  65,780. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0061 , 
Transportation  Requirements,  in  all 
correspondence. 

Dated:  April  4,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-8762  Filed  4-10-02;  8:45  am] 
BILUNG  CODE  6S20-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0053] 

Federal  Acquisition  Regulation; 
Information  Collection;  Permits, 
Authorities,  or  Franchises  Certification 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
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an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  permits,  authorities,  or 
franchises  certification.  The  clearance 
currently  expires  on  June  30,  2002. 
Public  comments  are  jiarticularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
pubhc  biu'den  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assimiptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
•clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
Jime  10.  2002. 

AODftESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street.  NW.,  Room  4035, 
Washington,  DC  20405. 
FOR  FURTHER  MFORMATION  CONTACT: 
Linda  Klein,  Acquisition  Policy 
Division.  GSA  (202)  501-3775. 
SUPPLEMENTARY  MFORMATION: 


Dated:  April  4.  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Dot.  02-8763  Filed  4-10-02;  8:45  am) 
mLUHQ  CODE  uat-*p-9 


A.PiirpoM 

This  certification  and  copies  of 
authorizations  are  needed  to  determine 
that  the  offeror  has  obtained  all 
authorizations,  permits,  etc.,  required  in 
coimection  with  transporting  the 
material  involved.  The  contracting 
officer  reviews  the  certification  and  any 
docimients  requested  to  ensure  that  the 
ofieror  has  complied  with  all  regulatory 
requirements  and  has  obtained  any 
permits,  licenses,  etc.,  that  are  needed. 

B.  Annual  Reporting  Burden 

Respondents:  1,106. 

Responses  Per  Respondent:  3. 

Annual  Responses:  3,318. 

Hours  Per  Response:  .094. 

Total  Burden  Hours:  312. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  docvunents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035. 
1800  F  Street,  NW.,  Washington.  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0053, 
Permits,  Authorities,  or  Franchises 
Certification,  in  all  correspondence. 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0057] 

Federal  Acquisition  Regulation; 
Infomurtlon  Coltoction;  Evaluation  of 
Export  Offers 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acqmsition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currendy  approved 
information  collection  requirement 
concerning  evaluation  of  export  offers. 
The  clearance  currently  expires  on  June 
30,  2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
June  10,  2002. 

addresses:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW.,  Room  4035. 
Washington.  DC  20405. 


FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Klein.  Acquisition  Policy 
Division.  GSA  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Offers  submitted  in  response  to 
Government  solicitations  must  be 
evaluated  and  awards  made  on  the  basis 
of  the  lowest  laid  down  cost  to  the 
Government  at  the  overseas  port  of 
discharge,  via  methods  and  ports 
compatible  with  required  delivery  dates 
and  conditions  affecting  transportation 
known  at  the  time  of  evaluation.  Offers 
are  evaluated  on  the  basis  of  shipment 
through  the  port  resulting  in  the  lowest 
cost  to  the  Government.  This  provision 
collects  information  regarding  the 
vendor's  preference  for  delivery  ports. 
The  information  is  used  to  evaluate 
offers  and  award  a  contract  based  on  the 
lowest  cost  to  the  Government. 

B.  Annual  Reporting  Burden 

Respondents:  100. 

Responses  Per  Respondent:  4. 

Annua/  Responses:  400. 

Hours  Per  Response:  .25. 

Total  Burden  Hours:  100. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration. 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW.,  Washington.  DC 
20405.  telephone  (202)  501-4755.  Please 
dte  OMB  Control  No.  9000-0057. 
Evaluation  of  Export  Offers,  in  all 
correspondence. 

Dated:  April  4,  2002. 
AlNfatera, 

Director ,  Acquisition  Policy  Division. 
(FR  Doc.  02-8764  Filed  4-10-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISnOkTION 

[OMB  Control  No.  9000-0055] 

Federal  Acquisition  Regulation; 
Information  Collection;  Freight 
Classification  Description 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
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action:  Notice  of  bequest  for  pubhc 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0055). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  freight  classification 
description.  The  clearance  currently 
expires  on  June  30,  2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
June  10,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW.,  Room  4035. 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

r.  Purpose 
When  the  Government  purchases 
supplies  that  are  new  to  the  supply 
system,  nonstandard,  or  modifications 
of  previously  shipped  items,  and 
different  freight  classifications  may 
apply,  offerors  are  requested  to  indicate 
the  full  Uniform  Freight  Classification 
or  National  Motor  Freight  Classification. 
The  information  is  used  to  determine 
the  proper  freight  rate  for  the  supplies. 

B.  Annual  Reporting  Burden 

Respondents:  2,640. 
Responses  Per  Respondent:  3. 
Annua/  Responses:  7,920. 
Hours  Per  Response:  .167. 
Total  Burden  Hours:  1,323. 
Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 


information  collection  documents  frota 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0055, 
Freight  Classification  Description,  in  all 
correspondence. 

Dated:  April  4.  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
IFR  Doc.  02-8765  Filed  4-10-02;  8:45  am] 
BILUNG  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Defense  Transportation  Regulation, 
Part  IV,  Personal  Property;  Proposed 
Change 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  U.S.  Transportation 
Command  proposes  to  issue  an  updated 
version  of  DOD  4500.9-R,  the  Defense 
Transportation  Regulation  (DTR),  Part 
rv,  Personal  Property.  The  revised  DOD 
Regulation  4500.9-R,  Part  IV,  replaces 
DOD  Regulation  4500.34R.  Personal 
Property  Traffic  Management 
Regulation  (PPTMR)  dated  August  1999 
and  applies  to  the  Office  of  the 
Secretary  of  Defense,  Military 
Departments,  Chairman  and  Joint  Chiefs 
of  Staff,  Unified  Commands,  and  the 
Defense  Agencies.  All  chapters  and 
appendices  have  been  re-numbered  to 
specifically  identify  them  with  DTR  Part 
IV.  Notable  substantive  changes  have 
been  made  to  several  sections  of  this 
publication  that  may  affect  the 
household  goods  industry. 
DATES:  U.S.  Transportation  Command 
will  receive  comments  not  later  than 
June  10,  2002,  via  formal 
correspondence  to  United  States 
Transportation  Command,  Attn:  TCJ4- 
LT,  508  Scott  Drive,  Scott  AFB,  IL 
62225-5357. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Myers,  U.S.  Transportation 
Command,  TCJ4-LTP,  508  Scott  Drive. 
Room  264,  Scott  AFB,  IL  62225-5357; 
Telephone  (618)  229-1985. 
SUPPLEMENTARY  INFORMATION:  In 
furtherance  of  DOD's  goal  of  making  its 
Personal  Property  Program  more 
efficient,  the  following  changes  have 
been  made: 

A.  Changes  to  the  Tender  of  Service 
centered  on  the  addition  of  Required 
Port  Delivery  Date  (RPDD)  provisions. 
The  RPDD  is  a  specified  calendar  date 
upon  which  the  carrier/contractor 


agrees  to  deliver  code  J  and/or  DPM 
imaccompanied  baggage  shipments  to 
the  APOE  as  specified  on  the  bill  of 
lading  and  required  by  the  tender  of 
service/rate  solicitation  or  appropriate 
contracts.  The  RPDD  is  established  to 
support  the  Advance  Shipping  Notice 
(ASN)  program.  ASN  is  a  developing 
capability  to  accurately  predict  cargo 
arrival  by  weight,  cube  and  chaimel  at 
Air  Mobility  Command  Aerial  Ports  of 
Embarkation  (APOEs)  regardless  of 
operational  tempo,  in  time  to  impact 
aircraft  scheduling. 

B.  A  new  Performance  Work 
Statement,  which  has  been  completely 
rewritten  to  reflect  a  performance-based 
direct  procurement  method  (DPM) 
shipments.  As  a  requirements  type 
contract  many  of  the  clauses,  which 
define  how  to  perform  the  ordered 
services,  are  replaced  with  clauses 
addressing  the  actual  requirements.  This 
Performance  Work  Statement  also 
reflects  updated  specifications  for 
household  goods  containers,  crates, 
fiberboard  containers,  strapping,  and 
cushioning  material.  Additionally,  this 
Performance  Work  Statement  includes 
the  addition  of  Required  Port  Delivery 
Date  (RPDD)  provisions  for  DPM 
shipments. 

C.  An  updated  version  of  the  Transit 
Times  for  International  through 
Government  Bill  of  Lading  and  Direct 
Procurement  Method  Household  Goods 
Shipments  between  the  Continental 
United  States,  Hawaii  and  Overseas. 
The  transit  times  were  developed  by  the 
Military  Traffic  Management  Command 
in  coordination  with  the  Service 
headquarters  and  Industry  and  are  based 
on  actual  transportation  experience, 
capabilities,  and  schedules,  and  are 
effective  for  IW02  rate  cycle. 

D.  Updates  to  the  Total  Quality 
Assurance  Prognim  to  include  (1) 
restrictions  placed  on  carrier  persormel 
from  smoking  in  the  member's  residence 
(without  member's  approval)  or  in  the 
moving  van  or  container;  (2)  addition  of 
RPDD  provisions,  (3)  Carriers  return  to 
the  TDR  after  return  of  LOI,  (4) 
conversion  of  shipments  to  (NTS)  or 
commercial  storage  not  requiring  a  DD 
Form  1840  for  scoring,  (5)  procedures 
for  what  to  do  if  there  is  not  enough 
information  to  develop  an  estimate  of 
the  loss/or  damage,  i.e.  the  PPSO  will 
indicate  a  dollar  amoimt  under  $100  on 
DD  Form  1780,  (6)  eUmination  of  or 
reduction  of  shipment  scores  when 
"Date  signed".  Blocks  14  and  15  have 
not  been  completed  on  the  1840  form  (7) 
procedures  to  follow  if  a  "Shipment  is 
Detained  by  Customs". 

E.  An  updated  requirement  for  the 
Military  Shipping  Label  used  in  the 
movement  of  DOD  household  goods  and 
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unaccompanied  baggage.  The  2- 
dimensional  bar  coding  requirement  is 
foimd  in  the  following  locations  within 
the  new  DTR  Part  IV: 

(1)  Chapter  402,  Paragraph  K.7.c. 
"The  carrier  agent  must  have  the 
equipment  to  produce  both  linear  and 
2D  barcode  shipping  labels  or  have 
contracted  means  to  provide  linear  and 
2D  barcode  labels." 

(2)  Chapter  403,  Paragraph  CI. 
TTGBL  and  DPM  HHG  and  UB 

containers  must  have  a  completed 
military  shipping  label  (MSL)  affixed  on 
one  side  and  one  end  panel,  except  for 
duffel  bags  and  similar  packages  which 
must  have  an  MSL  affixed  to  one 
surface.  The  MSL  (Figure  403-2) 
requires  himian-readable  infonnation  as 
well  as  linear  and  2-dimensional  bar 
codes.  The  human  readable  and  linear 
bar  coded  portions  of  the  MSL,  are 
prepared  by  the  carrier  or  carrier's  agent 
as  described  below  and  the  2- 
dimensional  bar  code  is  prepared  L\W 
Appendix  S.  If  the  shipping  container 
does  not  lend  itself  to  application  of  the 
label,  or  if  the  label  would  cover  or 
interfere  with  other  required  markings, 
the  label  will  be  attached  to  a  general 
purpose  tag  or  a  placard.  The  general 
purpose  tag  or  placard  will  be  tied, 
wired,  or  otherwise  fastened  to  the 
shipment  vmit  or  movement 
conveyance." 

(3)  Chapter  403,  Paragraph  C.2.  "the 
following  listed  human  readable  data 
and  Code  39  linear  bar  codes  will  be 
placed  on  each  MSL.  The  human 
readable  unit  of  measure  will  be 
provided  in  US  standard  terms,  e.g., 
pieces,  inches,  feet,  pounds  for 
applicable  measured  items  and  the  data 
values  will  be  roimded  up  to  the  nearest 
whole  number  with  leading  zeros 
suppressed.  Also  see  DOD  Handbook, 
MIL-HDBK-129,  Military  Marking  and 
American  National  Standard  for 
Material  Handling  (ANSI)  MHlO.8.1- 
2000,  Linear  Bar  Code  and  Two- 
Dimensional  Symbols  Used  in  Shipping. 
Receiving,  and  Transport  Applications. 

F.  An  updated  requirement  for  the 
addition  of  RPDD  is  addressed  in 
several  locations  of  the  new  DTR,  to 
include: 

1.  Chapter  402,  Paragraph  D.3. 
"Establishment  of  a  RPDD  for  Code  J 
and  DPM  UB  Shipments". 

(a)  TOPS  will  assign  a  RPDD  and  print 
it  on  the  BL. 

(b)  For  Code  J  UB  shipments,  the 
carrier/agent  must  provide  the  actual 
weight  and  cube  of  each  shipment, 
within  three  working  days  ajfter  pickup. 
The  TO/PPSO  must  then  enter  the 
actual  weight  and  cube  into  TOPS 
within  one  working  day  after  receipt 


from  the  local  agent.  The  carrier/agent 
will  stencil  RPDD  on  all  boxes. 

(c)  For  DPM  UB  shipments,  the 
contractor  must  provide  the  TO/PPSO 
the  actual  pieces,  weight,  and  cube  prior 
to  the  BL  being  printed  and  provided  to 
the  contractor  or  carrier.  It  is  imperative 
that  the  contractor  provides  the  required 
infonnation  to  the  TO/PPSO  within  one 
working  day  after  pickup. 

(d)  The  selected  Code  J/DPM  port 
agent/carrier/contractor  is  responsible 
for  delivering  each  shipment  to  the 
assigned  AMC  aerial  port  on  the  RPDD 
assigned,  ff  the  RPDD  does  not  print  on 
the  BL.  the  TO  must  compute  the  RPDD 
using  the  formula  in  Chapter  413, 
Paragraph  D.l.r.(2){c)  (for  DPM)  or 
Paragraph  D.l.y.{16)(a)  (for  Code  J)  and 
annotate  the  date  in  Block  18  for  DPM 
and  Block  25  for  Code  J  on  the  BL." 

2.  Chapter  413,  Paragraph  D.l.r.{2)(c) 
"For  DPM  shipments  to  the  APOE,  enter 
"RPDD;  (insert  date)  at  the  APOE."  The 
RPDD  is  established  from  the  baggage 
pickup  date  by  adding  the  origin 
processing  time  of  four  workdays  (not 
including  weekends  and  holidays)  for 
the  origin  processing  time,  plus  the  LTL 
standard  transit  time  (including 
weekends  and  holidays),  ff  the  RPDD 
falls  on  a  weekend  or  a  holiday,  the 
RPDD  would  be  assigned  the  next 
workday.  For  example: 

DPM  Shipment  from  Missouri  to 
Dover,  LTL  standard  transit  time  is  five 
days. 

Pickup  Date:  16  May  01  (Wednesday) 

Origin  Agent  Processing:  17  May  01 
(Thursday)— 22  May  01  (Tuesday) 

LTL  Standard  Transit  Time:  23  May 
01  (Wednesday)— 27  May  01  (Sunday) 

RPDD  Printed  on  PPGBL:  29  May  01 
(Tuesday). 

This  example  de-conflicts  both  a 
weekend  and  holiday  of  28  May  01 
(Memorial  Day)." 

3.  Chapter  413,  Paragraph 
D.l.y.(16)(a)  "For  Code  J  shipments, 
enter  "RPDD;  (insert  date)  at  the  POE. " 
the  RPDD  is  established  from  the  pickup 
date  plus  four  workdays  (not  including 
weekends  and  holidays)  for  the  origin 
processing  time,  plus  the  LTL  standard 
transit  time  (including  weekends  and 
holidays),  plus  two  workdays  for  the 
port  agent  processing  and  delivery  (not 
including  weekends  and  holidays).  For 
example: 

UB  Shipment  from  Texas  to  Dover, 
LTL  standard  transit  time  is  six  days. 

Pickup  Date:  4  May  01  (Friday) 

Origin  Agent  Processing:  7  May  01 
(Monday)— 10  May  01  (Thursday) 

LTL  Standard  Transit  Time:  11  May 
01  (Friday)— 16  May  01  (Wednesday) 

Port  Agent  Processing:  17  May  01 
(Thursday)— 18  May  01  (Friday) 

RPDD  Printed  on  PPGBL:  18  May  01 
(Friday)" 


Note:  In  the  days  since  the  draft  DTR  was 
published  and  coordinated,  significant 
improvements  to  the  RPDD  were  coordinated 
between  Industry,  HQMTMC  and 
USTRANSCOM.  These  changes  will  be 
advertised  in  a  different  forum,  but  include 
not  penalizing  the  carrier  for  early  arrival  of 
code  I  to  the  aerial  port  within  a  3-day 
window,  vice  one-day  window. 

Additional  infonnation:  The 
following  documents  are  available  for 
review  via  the  internet  on  MTMC's 
homepage  at  www.mtmc.army.mil.  (1) 
The  complete  version  of  the  DTR,  (2) 
updated  versions  of  the  Tender  of 
Service  (Appendix  B),  (3)  Performance 
Work  Statement  (Appendix  G),  (4) 
Transit  times  for  International  Through 
Government  Bill  of  Lading  and  Direct 
Procurement  Method  Household  Goods 
Shipments  between  the  Continental 
United  States,  Hawaii  and  Overseas 
(Appendix  M),  (5)  Transit  Times  for 
International  Through  Government  Bill 
of  Lading  and  Direct  Procurement 
Method  Unaccompanied  Baggage 
Shipments  between  the  Continental 
United  States,  Hawaii  and  Overseas 
(Appendix  N),  (6)  and  the  Total  Quality 
Assiu^nce  Program  (Appendix  O). 

G.  Regulatory  Flexibility  Act.  This 
change  is  related  to  public  contracts  and 
is  designed  to  standardized  distance 
calculations  for  line-haul  transportation. 
This  change  is  not  considered  rule 
making  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612. 

H.  Paperwork  Reduction  Act.  The 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  Et  seq.,  does  not  apply  because  no 
information  collection  requirement  or 
records  keeping  responsibilities  are 
imposed  on  offerors,  contractors,  or 
members  of  the  public. 

Background:  As  agreed  to  at  the 
Military/Industry  Symposium,  the  DTR 
changes  are  being  placed  in  the  Federal 
Register  for  comments  to  ensure 
Industry  is  involved  in  its  revision. 

Patricia  K.  Hunt. 

Col.  USAF.  DCS,  Passenger  and  Personal. 
[PR  Doc.  02-8679  Filed  4-10-02;  8:45  am) 

BHJJNO  CODE  STKMie-M 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.229A] 

Office  of  Postsecondary  Education; 
Language  Resource  Centers  Program; 
Notice  Invtting  Applications  for  New 
Awards  for  Rscal  Year  (PO  2002 

Purpose  ofPmgrani:  The  Language 
Resource  Centers  Program  provides 
assistance  to  establish,  strengthen  and 
operate  centers  that  serve  as  resources 
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for  improving  the  nation's  capacity  for 
teaching  and  learning  foreign  languages. 

Eligible  Applicants:  Institutions  of 
liigher  education  and  combinations  of 
institutions  of  higher  education. 

Applications  Available:  April  12, 
2002. 
I  Deadline  for  Transmittal  of 
Applications:  May  31,  2002. 
I  Estimated  Available  Funds:  $720,000. 

Estimated  Range  of  Awards: 
$350,000— $400,000. 

Estimated  Average  Size  of  Awards: 
$360,000  per  year. 

Estimated  Number  of  Awards:  1 
award  for  a  South  Asia  language 
resoiuce  center  and  1  award  for  a 
Middle  East  language  resource  center. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 
I  Page  Limit:  The  application  narrative 
(Part  III  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
youi  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  55 
pages,  using  the  following  standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top, 
bottom,  and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captioiis,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10-pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  II.  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  timeline,  or  the  letters 
of  support.  However,  you  must  include 
all  of  the  application  narrative  in  Part 

m. 

We  will  reject  your  application  if— 

•  You  apply  these  standards  and 
Qxceed  the  page  limit;  or 

j  •  You  apply  other  standards  and 
dxceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77.  80,  82,  85.  86, 
97,  98  and  99.  and.  (b)  The  regulations 
for  this  program  in  34  CFR  parts  655 
and  669. 

Priority:  This  competition  focuses  on 
projects  designed  to  meet  one  of  the 
priorities  in  the  regulations  for  this 
program  (34  CFR  669.22(a)(2).  In 
particiUar.  the  competition  focuses  on 
the  following  priority: 


Specific  foreign  languages  for  study  or 
materials  development:  A  language 
resource  center  funded  under  this 
priority  must  focus  either  on  the 
languages  of  the  Middle  East  or  the 
languages  of  South  Asia. 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet  the 
priority. 

FOR  FURTHER  INFORMATION  CONTACT:  Jose 
L.  Martinez  or  G.  Edward  McDermott, 
Language  Resource  Centers  Program. 
U.S.  Department  of  Education, 
International  Education  and  Graduate 
Programs  Service,  1990  K  Street  NW.. 
Suite  600,  Washington,  DC  20006-8521. 
Telephone:  (202)  502-7635  for  Mr. 
Martinez,  and  (202)  502-7636  for  Mr. 
.  McDermott,  or  via  Internet: 
jose.martinez@ed.gov 
ed.mcdermott@ed.gov 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  persons 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
those  persons.  However,  the  Department 
is  not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Litemet 
at  the  following  site:  www.ed.govU 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  tee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  1123. 


Dated:  April  8,  2002. 
Sally  L.  Stroup, 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 

[FR  Doc.  02-8809  Filed  4-10-02;  8:45  ami 
BILLING  CODE  4001-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.200A] 

Office  of  Postsecondary  Education; 
Graduate  Assistance  in  Areas  of 
National  Need  Program;  Notice 
Announcing  Teclinical  Assistance 
Woricsitops  for  Preparing  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2003 

Purpose  of  Workshop:  The 
Department  of  Education  will  conduct 
technical  assistance  workshops  to  assist 
prospective  applicants  indeveloping 
their  applications  for  the  FY  2003 
competition  under  the  Graduate 
Assistance  in  Areas  of  National  Need 
(GAANN)  program,  authorized  by  title 
Vn,  part  A,  subpart  2,  of  the  Higher 
Education  Act  of  1965,  as  amended,  20 
U.S.C.  1135-1135e.  The  workshops  will 
provide  information  on  how  to  develop 
application  narratives  in  accordance 
with  the  program  selection  criteria,  as 
well  <is  on  program  regulations  and 
grant  admiiustration.  Three  technical 
assistance  workshops  have  been 
scheduled  for  the  Spring  and  Summer 
2002.  This  vrill  allow  prospective 
applicants  sufficient  time  to  develop 
proposals  for  the  FY  2003  competition. - 
The  workshops  are  open  to  bodi 
prospective  applicants  and  current 
grantees. 

Prospective  applicants  are  advised 
that  in  September  2002  the  Secretary 
plans  to  publish  a  notice  inviting 
applications  for  FY  2003  awards, 
contingent  upon  Congress  appropriating 
funds  for  this  program.  Workshops  are 
free  to  the  public.  You  may  register  by 
e-mail  at:  ope_gaann_program@ed.gov 

Dates  and  Addresses: 

Date;  April  22,  2002. 

Time:  8:30  a.m.-4:30  p.m. 

Location:  U.S.  Department  of 
Education,  1990  K  Street,  NW., 
Washington,  DC  20006. 

Date;  June  13,  2002. 

Time:  8:30  a.m.-4:30  p.m. 

Location:  Arizona  State  University, 
The  Graduate  College,  Tempe,  AZ 
85287-2803. 

Date:  July  18,  2002. 

Time:  8:30  a.m.-4:30  p.m. 

Location:  Washington  University, 
Graduate  School  of  Arts  and  Sciences, 
St.  Louis.  MO  43130-4899. 
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Assistance  to  Individuals  With 
Disabilities  at  the  Technical  Assistance 
Workshops 

The  technical  assistance  workshop 
sites  are  accessible  to  individuals  with 
disabilities.  If  you  will  need  an  auxiliary 
aid  or  service  to  participate  in  a 
workshop  (e.g.,  interpreting  service, 
assistive  listening  device,  or  materials  in 
an  alternative  format),  notify  one  of  the 
contact  persons  listed  under  TOR 
FURTHER  INFORMATION  CONTACT  at  least 
two  weeks  before  the  scheduled 
workshop  date.  Although  we  will 
attempt  to  meet  a  request  we  receive 
after  this  date,  we  may  not  be  able  to 
make  available  the  requested  auxiliary 
aid  or  service  because  of  insufficient 
time  to  arrange  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Graduate  Assistance  in  Areas  of 
National  Need  Program  Team:  Annie 
Peake  or  Brandy  Silverman,  U.S. 
Department  of  Education,  International 
Education  and  Graduate  Programs 
Service,  1990  K  Street,  NW.,  6th  Floor, 
Room  6018,  Washington,  DC  20006- 
8521.  Telephone:  (202)  502-7700  or  via 
Internet:  ope^aanii_program@ed.gov 

If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  one  of  the  contact  persons 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
800-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  1135. 


Dated:  April  8.  2002. 
Sally  L.  Stroup. 

Assistant  Secretary.  Office  of  Postsecondary 

Education. 

|FR  Doc.  02-8810  Filed  4-10-02;  8:45  am) 

BILUNG  COOC  4000-01-P 


DEPARTMENT  OF  ENERGY 
Office  of  Fossil  Energy 
National  Coal  Council 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferation  Proposed  Subsequent 
Arrangement 

AGENCY:  Department  of  Energy. 
action:  Notice  of  Subsequent 
Arrangement. 

summary:  This  notice  is  being  issued 
under  the  authority  of  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  proposed 
"subsequent  arrangement"  under 
Article  6  paragraph  2  of  the  Agreement 
for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Argentine  Republic  Concerning  Peaceful 
Uses  of  Nuclear  Energy. 

This  subsequent  arrangement 
concerns  the  alteration  in  form  or 
content  of  311.52  grams  of  irradiated 
highly  enriched  uranium  (HEU) 
dissolved  in  nitric  acid  currently  stored 
in  a  hot  cell  as  waste  at  the  Argentine 
Nuclear  Energy  Commission  (CNEA) 
Ezeiza  Atomic  Center  near  Buenos 
Aires.  The  reactor  at  the  Ezeiza  facility 
is  in  the  process  of  converting  to  the  use 
of  low  enriched  uranium  for 
molybdenum-99  production  and  needs 
to  transfer  the  HEU  for  storage 
elsewhere.  CNEA  officials  plan  to 
precipitate  the  HEU  from  solution  and 
retain  the  solid  uranium  in  a  stainless 
steel  filtration  imit.  The  uranium  will  be 
transported  to  and  stored  as  a  solid  at 
CNEA's  Waste  Management  area.  All 
inventory  changes  will  be  made 
according  to  the  safeguards  agreements 
currently  in  effect. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
seciuity. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Trisha  Dedik, 

Director,  Office  of  Nonproliferation  Policy. 
[FR  Doc.  02-8821  Filed  4-10-02;  8:45  am) 

BNJJNG  COOC  64S0-01-P 


summary:  This  notice  announces  a 

meeting  of  the  National  Coal  Council 

Advisory  Committee.  Federal  Advisory 

Committee  Act  (Public  Uw  92-463,  86 

Stat.  770)  requires  notice  of  these 

meetings  be  announced  in  the  Federal 

Register. 

DATES:  Tuesday,  May  7,  2002,  9:00  a.m. 

to  12  N. 

ADDRESSES:  Westin  Grand  Hotel,  2350 

M  Street,  NW,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margie  D.  Biggerstaff,  U.S.  Department 

of  Energy,  Office  of  Fossil  Energy, 

Washington,  IX:  20585.  Phone:  202/ 

586-3867. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The 
purpose  of  the  National  Coal  Council  is 
to  provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  coal  and 
coalindustry  issues. 

Tentative  Agenda 

•  Call  to  order  by  Mr.  Steven  F.  Leer, 
Chairman. 

•  Remarks  by  Secretary  of  Energy, 
Spencer  Abraham  (invited). 

•  Presentation  by  David  Borlaugh, 
President,  Lewis  &  Clark  Bicentennial 
Celebration  Activities,  on  the  use  of  coal 
combustion  by-products  in  building 
construction. 

•  Presentation  by  Dr.  Alex  Green, 
University T)f  Florida,  on  co-firing 
biomass  with  coal. 

•  Presentation  of  Council's  latest 
study  on  increasing  electricity 
availability  from  coal-fired  generation  to 
the  full  Council  for  approval. 

•  Other  Council  business. 

•  Discussion  of  other  business 
properly  brought  before  the  Committee. 

•  Public  comment — 10  minute  rule. 

•  Adjournment. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Committee  will  conduct  the  meeting 
to  facilitate  the  orderly  conduct  of 
business.  If  you  would  like  to  file  a 
written  statement  with  the  Committee, 
you  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  you  should  contact  Margie 
D.  Biggerstaff  at  the  address  or 
telephone  number  listed  above.  You 
must  make  yoiu  request  for  an  oral 
statement  at  least  five  business  days 
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prior  to  the  meeting,  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  on  the  agenda.  Public 
comment  will  follow  the  10  minute  rule. 

Transcripts:  The  transcript  will  be 
available  for  public  review  and  copying 
within  30  days  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  on  April  5,  2002. 
Rachel  M .  Samuel, 

Deputy  Advisory  Committee,  Management 
Officer. 
[FR  Doc.  02-8820  Filed  4-10-02;  8:45  am] 

BK.UNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Office  Of  Fossil  Energy 

[FE  Docket  Nos.  02-1 0-NG,  et  al.] 

Burlington  Resources  Canada 
Marketing  Ltd.  (Formerly  Poco 
Marketing  Ltd.),  et  a!.;  Orders  Granting 
and  Amending  Authority  To  Import  and 
Export  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  March  2002,  it  issued 
Orders  granting  and  amending  authority 
to  import  and  export  natural  gas.  These 
Orders  are  summarized  in  the  attached 
appendix  and  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov  (select 

DOE/FE  AUTHORITY 


gas  regulation),  or  on  the  electronic 
bulletin  board  at  (202)  586-7853.  They 
are  also  available  for  inspection  and 
copying  in  the  Office  of  Natural  Gas  & 
Petroleum  Import  &  Export  Activities. 
Docket  Room  3E-033,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
9478.  The  Docket  Room  is  open  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington,  DC,  on  April  5, 
2002. 
Yvonne  Caudillo, 

Acting  Manager,  Natural  Gas  Regulation, 
Office  of  Natural  Gas  &■  Petroleum  Import 
&■  Export  Activities,  Office  of  Fossil  Energy. 

Appendix 

Orders  Granting  and  Amending  Import/ 
Export  Authorizations 
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rder  No. 


Date 
issued 


Importer/exporter  FE  docket  No. 


Import 
volume 


Export 
volume 


Comments 


1758 
1759 

1760 
1761 


03-12-02    Burlington    Resources    Canada    Marketing    250  Bcf  . 

Ltd.  (Formerly  Poco  Marketing  Ltd.),  02- 

10-NG. 
03-13-02    Distribuldora  de  Gas  Natural  de  Mexican    18.3  Bcf 

02-0&-NG. 


18.3  Bcf 


oa-13-02    Northwest  Natural  Gas  Company,  02-09-    150  Bcf  150  Bcf 

NG. 


03-14-02    RWE  Trading  Americas,  Inc.  02-1 1-NG 


75  Bcf 


1B23-B 
1762 


03-25-02    Aquila  Merchant  Services,  Inc.  (Formerly 

Aquila,  Inc.),  00-61-NG. 
03-25-02    National  Fuel  Gas  Distribution  Corporation, 

02-1 3-NG. 


1763 03-27-02    Numac  Energy  (U.S.)  Inc.,  02-12-NG 50  Bcf 


33.8  Bcf 


Import  natural  gas  from  Canada,  beginning 
on  March  31,  2002,  and  extending 
through  March  30,  2004. 

Import  natural  gas  from  Canada,  and  export 
natural  gas  to  Canada  and  Mexico,  begin- 
ning on  July  31,  2001,  and  extending 
through  July  30,  2003. 

Import  and  export  natural  gas  from  and  to 
Canada,  beginning  on  May  1,  2002,  and 
extending  through  April  30,  2004. 

Import  and  export  a  combined  total  of  nat- 
ural gas  from  and  to  Canada,  t>eginning 
on  April  1,  2002,  and  extending  through 
March  31,  2004. 

Amendment  to  blanket  import  and  export 
authority  reflecting  name  change. 

Import  and  export  a  combined  total  of  nat- 
ural gas  from  and  to  Canada,  t>eginning 
"on  January  28,  2001,  and  extending 
through  January  27,  2003. 

Import  natural  gas  from  Canada,  beginning 
on  October  15,  2002,  and  extending 
through  October  14,  2004. 


IFR  Doc.  02-8819  Filed  4-10-02;  8:45  am] 

BILLING  CODE  645(M)1-I> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-1 07-000,  et  al.] 

MNS  Wind  Company  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

April  1,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 


accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  MNS  Wind  Company  LLC 

(Docket  No.  EG02-107-000] 

Take  notice  that  on  March  28,  2002, 
MNS  Wind  Company  LLC  (MNS)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

MNS  is  developing  a  wind-powered 
eligible  facility  with  a  capacity  of  85 
megawatts,  which  will  be  located  at  the 
Department  of  Energy's  Nevada  Testing 


Site,  approximately  65  miles  northwest 
of  Las  Vegas  in  Nevada. 
Comment  Date:  April  22.  2002. 

2.  NRG  Rockfbrd  U  LLC 

[Docket  No.  EG02-108-000J 

Take  notice  that  on  March  28,  2002, 
NRG  Rockford  II  LLC  (NRG  Rockford  n) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
section  32  of  the  Public  Utility  Holding 
Company  Act  of  1935  (PUHCA)  and  Part 
365  of  the  Commission's  regulations. 

As  more  fully  explained  in  the 
application,  NRG  Rockford  II  states  that 
it  is  a  limited  liability  company  that  will 


I7«^«.«l    D. 
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be  engaged  either  directly  or  indirectly 
and  exclusively  in  the  business  of 
owning  and  operating  an  electric 
generation  facility  located  in  Rockford. 
Illinois. 
Comment  Date:  April  22.  2002. 

3.  ISO  New  England  Inc.; 

New  England  Power  Pool 

[Docket  No.  ELOO-62-032)  and  Docket  No. 
ER9»-3853-010l 

Take  notice  that  on  March  28,  2002. 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Conunittee  filed  a 
supplement  to  its  March  18,  2002 
Report  of  Compliance,  which  proposed 
changes  to  NEPOOL  Market  Rule  and 
Procedure  No.  5  in  order  to  effect 
compliance  with  the  Commission's 
February  15.  2002  order  in  Docket  Nos. 
ELOO-62-032  and  ER98-3853-010.  New 
England  Power  Pool.  98  FERC  ^  61,173 
(2002).  NEPOOL's  March  28.  2002 
supplement  informs  the  Commission 
that  no  appeals  have  been  filed 
concerning  the  Market  Rule  changes 
proposed  in  the  Report  of  Compliance. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  April  18,  2002. 

4.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  EROl-2967-0041 

Take  notice  that  on  March  28.  2002, 
the  New  York  System  Operator.  Inc. 
(NYISO)  filed  revisions  to  Attachment  S 
of  its  Open  Access  Transmission  Tariff, 
which  contains  rules  to  allocate 
responsibility  for  the  cost  of  new 
interconnection  facilities,  pursuant  to 
the  Commission's  Order  issued  on 
February  27,  2002,  in  the  above- 
captioned  proceeding,  and  to  correct 
typographical  errors  in  Attachment  S. 
The  NYISO  has  requested  an  effective 
date  of  September  26.  2001,  for  the 
compUance  filing,  the  effective  date 
granted  in  the  Commission's  Order 
issued  on  February  27.  2002.  in  the 
above-captioned  proceeding. 

The  NYISO  has  mailed  a  copy  of  this 
compliance  filing  to  all  persons  that 
have  filed  interconnection  applications 
or  executed  Service  Agreements  under 
the  NYISO  Open  Access  Transmission 
Tariff,  to  the  New  York  State  Public 
Service  Commission,  and  to  the  electric 
utility  regulatory  agencies  in  New  Jersey 
and  Peimsylvania.  The  NYISO  has  also 
mailed  a  copy  to  each  person  designated 
on  the  official  service  list  maintained  by 
the  Commission  for  the  above-captioned 
proceeding. 

Comment  Date:  April  18.  2002. 


5.  International  'h-ansmission 
Company,  DTE  Energy  Company; 
International  Transmission  Company 

[Docket  Nos.  EROl-3000-004.  RTOl-101-004 
and  ECOl-146-004.  and  Docket  No.  EC02- 
28-000] 

Take  notice  that  on  March  26.  2002. 
International  Transmission  Company 
and  its  corporate  parent,  DTE  Energy 
Company  (collectively,  the  DTE  Parties), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  a  supplement  to  the 
compliance  filing  submitted  to  the 
Commission  by  the  DTE  Parties  on 
January  22,  2002.  in  Docket  Nos.  EROl- 
3000.  RTOl-lOl  and  ECOl-146  (the 
Compliance  Filing).  See  International 
Transmission  Co..  et  al.,  97  FERC  ? 
61,328  (2001).  Specifically,  the  tendered 
filing  revises  and  supplements  Exhibit  3 
of  the  Compliance  Filing — Updated  List 
of  JOATT  Transmission  Service 
Agreements  and  Customer  Index — in 
order  to:  (I)  address  certain  concerns 
raised  by  intervenors;  and  (ii)  include 
certain  service  agreements  under  the 
Joint  Open  Access  Transmission  Tariff 
between  International  Transmission  and 
Michigan  Electric  Transmission 
Company  that  were  filed  with  the 
Commission  by  International 
Transmission  subsequent  to  January  22, 
2002 — the  date  of  the  Compliance 
Filing.  A  courtesy  copy  of  this  filing  is 
heing  submitted  to  the  Commission  in 
Docket  No.  EC02-28. 

Copies  of  the  filing  were  served  upon 
all  parties  on  the  official  service  list 
compiled  by  the  Secretary  of  the  Federal 
Energy  Regulatory  Conunission  in  this 
proceeding. 

Comment  Date:  April  16.  2002. 

6.  ConAgra  Trade  Group,  Inc. 

[Docket  No.  ER02-672-0011 

Take  notice  that  on  March  28,  2002. 
ConAgra  Trade  Group,  Inc.  filed  its  1st 
Revised  Rate  Schedule  FERC  No.  1. 

Comment  Date:  April  18,  2002. 

7.  Crete  Energy  Venture,  LLC 

[Docket  No.  ER02-963-001] 

Take  notice  that  on  March  28,  2002. 
Crete  Energy  Venture,  LLC  submitted  for 
filing  First  Substitute  Sheet  Nos.  1 
through  4  to  its  FERC  Electric  Tariff, 
Original  Volume  No.  1,  in  compliance 
with  the  delegated  letter  order  issued  in 
the  above-captioned  docket  on  March 
15,  2002. 

Comment  Date:  April  18,  2002. 

8.  GNE,  LLC 

[Docket  No.  ER02-1010-OOOI 

Take  notice  that  on  March  27,  2002, 
GNE,  LLC  filed  the  substitute  long-term 
Power  Purchase  and  Sale  Agreement 


(Agreement)  between  Maclaren  Energy 
Inc.  (Maclaren)  and  GNE,  LLC  (GNE). 
The  Agreement,  submitted  as 
substitution  of  the  previous  filing  made 
on  February  13,  2002,  in  the  above  ^ 

referenced  docket,  contains  corrections 
made  to  page  4  of  the  Agreement  and 
the  original  signatiu«s  of  the  parties 
involved. 
Comment  Date:  April  17.  2002. 

9.  NRG  nion  LP 

[Docket  No.  ER02-1 395-000] 

Take  notice  that  on  March  26,  2002, 
NRG  Ilion  LP  (NRG  Ilion)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  A  Notice  of  Succession 
piu'suant  to  Section  35.16  of  the 
Commission's  regulations,  18  CFR 
35.16.  As  A  result  of  the  name  change, 
NRG  Ilion  is  succeeding  to  the  FERC 
Electric  Tariff  of  Indeck-Uion  Limited 
Partnership,  effective  January  10,  2002. 
The  tariff  sheets  filed  by  Indeck-Uion 
Limited  Partnership  in  Docket  No. 
EROl-2431-000  are  cancelled. 

Comment  Date:  April  16.  2002. 

10.  NRG  Rockford  LLC 

[Docket  No.  ER02-1 396-000] 

Take  notice  that  on  March  26,  2002, 
NRG  Rockford  LLC  (NRG  Rockford) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  A  Notice  of 
Succession  pursuant  to  Section  35.16  of 
the  Commission's  regulations,  18  CFR 
35.16.  As  A  result  of  the  name  change. 
NRG  Rockford  is  succeeding  to  the 
FERC  Electric  Tariff  of  Indeck-Rockford, 
L.L.C.,  effective  January  10,  2002.  The 
tariff  sheets  filed  by  Indeck-Rockford, 
L.L.C.  in  Docket  No.  EROO-2069-000  are 

Comment  Date:  April  16,  2002. 
Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
conunent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*  "  and  follow  the 
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instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conmiission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-8750  Filed  4-10-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-59-000.  et  al.] 

Virginia  Electric  and  Power  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

April  2,  2002. 

Take  notice  that  the  foUovrihg  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Virginia  Electric  And  Power 
Company  and  Dominion  Energy 
Marketing.  Inc. 

[Docket  No.  EC02-5»-O00) 

Take  notice  that  on  March  29,  2002, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power  and 
Dominion  Energy  Marketing,  Inc. 
(Dominion  Marketing),  (collectively,  the 
Applicants)  submitted  a  joint 
application  under  Section  203  of 
Federal  Power  Act  to  request 
authorization  and  approval  for 
Dominion  Virginia  Power  to  transfer  by 
assigiunent  to  Dominion  Marketing 
obligation  and  rights  in  a  Power  Sales 
Agreement  with  the  Borough  of 
Tarentum. 

The  Applicants  state  that  copies  of 
this  joint  application  have  been  served 
upon  the  Borough  of  Tarentum  and  the 
state  regulatory  commissions  of 
Pennsylvania  and  Virginia. 

[Comment  Date:  April  19,  2002. 


2.  HC  Pacific,  LLC 

[Docket  No.  EG02-1 09-000] 

Take  notice  that  on  March  21,  2002, 
HC  Pacific,  LLC,  a  Delaware  limited 
liability  company,  with  its  principal 
office  located  at  1221  Avenue  of  the 
Americas,  New  York,  NY  10020.  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
Application  for  determination  that  it  is 
an  exempt  wholesale  generator  pursuant 
to  Part  365  of  the  Commission's 
relations  and  Section  32  of  the  Public 


Utility  Holding  Company  Act  of  1935. 
as  amended. 

Applicant  states  it  is  a  Delaware 
limited  liability  company  that  will  be 
engaged  in  owning  an  approximately  63 
MW  net  naphtha  and  distillate  oil-fired 
power  plant  located  in  Honakaa,  in  the 
northern  coastal  region  of  the  island  of 
Hawaii. 

Comment  Date:  April  23,  2002. 

3.  Trition  Power  Michigan  LLC 

[Docket  No.  EG02-1 10-000] 

Take  notice  that  on  March  29,  2002, 
Trition  Power  Michigan  LLC  (TP     , 
Michigan),  a  Delaware  special  purpose 
limited  liability  company,  with  its 
principal  place  of  business  at  c/o 
Jackson  Power  Facility.  2219  Chapin 
Street,  Jackson,  Michigan  49203,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  piusuant  to 
Part  365  of  the  Commission's 
regulations. 

TP  Michigan  states  that  it  will  be 
engaged  directly  and  exclusively  in  the 
business  of  owning  or  operating,  or  both 
owning  and  operating,  a  535  MW  gas- 
fired  combined  cycle  power  generation 
facility  located  in  Jackson,  Michigan 
(Facility).  Under  a  capacity  sales  and 
tolling  agreement  with  Williams  Energy 
Marketing  &  Trading  Company,  TP 
Michigan  will  sell  the  capacity 
exclusively  at  wholesale. 

A  copy  of  the  filing  was  served  upon 
the  Seciu-ities  and  Exchange 
Conunission,  the  Michigan  Public 
Service  Commission. 

Comment  Date:  April  23,  2002. 

4.  Pacific  Gas  and  Electric  Company 

[Docket  NO.ER02-1 399-000) 

Take  notice  that  on  March  28,  2002, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  Service 
Agreement  for  Wholesale  Distribution 
Tariff  (WDT  Service  Agreement)  and  a 
Generator  Interconnection  Agreement 
(GIA)  between  Georgia-Pacific  West, 
Inc.,  (Georgia-Pacific)(collectively, 
Parties)  a  wholly  owned  subsidiary  of 
Georgia-Pacific  Corporation,  and  Pacific 
Gas  and  Electric  Company,  submitted 
pursuant  to  the  PG&E  Wholesale 
Distribution  Tariff  (WDT). 

Copies  of  this  filing  have  been  served 
upon  Georgia-Pacific,  the  California 
Independent  System  Operator 
Corporation  and  the  CPUC. 

Comment  Date:  April  18,  2002. 

5.  Illinois  Power  Company 

[Docket  No.  ER02-1400-000] 

Take  notice  that  on  March  28,  2002, 
Illinois  Power  Company  (lUinois  Power) 


filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
imexecuted  Interconnection  and 
Operating  Agreement  with  Prairie  State 
Generating  Company,  LLC  (Prairie 
State).  The  Agreement  is  subject  to 
Illinois  Power's  Open  Access 
Transmission  Tariff. 

Illinois  Power  requests  an  effective 
date  of  March  8,  2002  for  the 
unexecuted  Agreement  and  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  Illinois  Power  has  served  a 
copy  of  the  filing  on  Prairie  State. 

Comment  Date:  April  18,  2002. 

6.  Allegheny  Power 

[Docket  No.  ER02-1401-000]     ' 

Take  notice  that  on  March  28,  2002, 
West  Penn  Power  Company, 
Monongahela  Power  Company  and  The 
Potomac  Edison  Company,  all  doing 
business  as  Allegheny  Power  filed  a 
series  of  Transition  Services  Agreements 
with  its  wholesale  customers.  Allegheny 
Power  recites  that  the  Transition 
Services  Agreements  are  needed  to 
implement  the  PJM  West  arrangements 
and  divide  responsibility  for  the  PJM 
bill  between  the  customers  and 
Allegheny  Power. 

Comment  Date:  April  18,  2002. 


7.  Nevada  Power  Company 

[Docket  No.  ER02-1 402-000] 

Take  notice  that  on  March  28,  2002, 
Nevada  Power  Company  tendered  for 
filing  an  executed  Intercoimection  and 
Operation  Agreement  between  Nevada^ 
Power  Company  and  Reliant  Energy 
Bighorn,  LLC.  Nevada  Power  Company 
requests  that  this  agreement  be  made 
effective  as  of  March  6,  2002,  which  is 
the  execution  date  for  the 
Interconnection  Agreement. 

A  copy  of  this  filing,  including  the 
attached  Interconnection  Agreement, 
has  been  served  upon  Reliant  Energy 
Bighorn,  LLC,  the  Public  Utilities 
Commission  of  Nevada,  and  the  Nevada 
Bureau  of  Consiuner  Protection. 

Comment  Date:  April  18,  2002. 

8.  PJM  Interconnection,  L.L.C. 

[Docket  No.  RTOl-98-005) 

Take  notice  that  on  March  28,  2002, 
PJM  Interconnection,  L.L.C.  (PJM) 
t^idered  for  filing  vrith  the  Federal 
Energy  Regulatory  Commission 
(Commission)  conforming  changes  and 
minor  revisions  to  the  PJM  Open  Access 
Transmission  Tariff  (Tariff)  and  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection,  , 
L.L.C.  (Operating  Agreement)  to  fully 
reflect  all  previous  changes  to  the 
current  version  of  the  Tariff  and 
Operating  Agreement  in  the  versions  of 
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the  Tariff  and  Operating  Agreement  that 
encompass  both  PJM  and  PJM  West, 
which  will  take  effect  on  April  1.  2002. 
PJM  states  that,  except  for  certain 
conforming  changes,  typographical 
errors,  and  other  minor  changes,  all  of 
the  submitted  changes  previously  have 
been  filed  with  the  Commission,  and 
have  either  been  approved  or  are 
awaiting  Commission  action. 

Allegheny  Power  System  (Allegheny) 
joins  in  the  filing,  as  to  the  Tariff  sheets 
that  contain  Allegheny's  rates,  and  asks 
that  the  Commission  make  such  rates 
effective  April  1.  2002,  subject  to 
refund. 

Copies  of  this  filing  have  been  served 
on  all  PJM  Members  and  the  state 
electric  regulatory  commissions  in  the 
PJM  control  area  and  Allegheny  service 

area. 

Comment  Date:  April  29,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  fihng  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-20»-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  Ueu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-8751  Filed  4-10-02;  8:45  am) 

MUJNQ  COOe  STIT-OI-^ 


DEPARTMENT  OF  ENERGY 

SoiithMStem  Powmt  Administration 

PropoMd  Rate  Adjustment  for  the  Jim 
Woodruff  Prolect 

agency:  Southeastern  Power 
Administration,  DOE. 


ACTKW:  Notice  of  public  hearing  and 
opportunities  for  review  and  comment. 


summary:  Southeastern  Power 
Administration  (Southeastern)  proposes 
new  rate  schedules  JW-l-G  and  JW-2- 
D  to  replace  Wholesale  Power  Rate 
Schedules  JW-l-F  and  JW-2-C  for  a 
three-year  period  from  September  20, 
2002  to  September  19,  2005.  Rate 
schedule  JW-l-G  is  applicable  to 
Southeastern  power  sold  to  existing 
preference  customers  in  the  Florida 
Power  Corporation  Service  area.  Rate 
schedule  JW-2-D  is  applicable  to 
Florida  Power  Corporation. 

Opportunities  will  be  available  for 
interested  persons  to  review  the  present 
rates,  the  supporting  studies  and  to 
participate  in  a  hearing  and  to  submit 
written  comments.  Southeastern  will 
evaluate  all  comments  received  in  this 
process. 

DATCS:  Written  comments  are  due  on  or 
before  July  10,  2002.  A  pubUc 
information  and  public  comment  forum 
will  be  held  at  the  Doubletree  Hotel 
Tallahassee,  in  Tallahassee,  Florida,  at 
10:00  a.m.  on  May  16,  2002.  Persons 
desiring  to  speak  at  the  fonmi  must 
notify  Southeastern  at  least  seven  (7) 
days  before  the  forum  is  scheduled  so 
that  a  list  of  forum  participants  can  be 
prepared.  Others  present  may  speak  if 
time  permits.  Persons  desiring  to  attend 
the  forum  should  notify  Southeastern  at 
least  seven  (7)  days  before  the  forum  is 
scheduled.  If  Southeastern  has  not  been 
notified  by  close  of  business  on  May  9, 
2002,  that  at  least  one  person  intends  to 
be  present  at  the  forum,  the  forum  will 
be  canceled  with  no  further  notice. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Charles  Borchardt, 
Administrator,  Southeastern  Power 
Administration,  Department  of  Energy, 
1166  Atbens  Tech  Road,  Elberton. 
Georgia  30635-6711.  The  public 
comment  Forum  will  meet  at  the 
Doubletree  Hotel  Tallahassee,  101  South 
Adams  Street,  Tallahassee,  Florida, 
Phone  (850) 224-5000. 
FOR  FURTHER  MFORMATKNI  CONTACT: 
Leon  Jourolmon,  Assistant 
Administrator,  Finance  and  Marketing 
Division,  Southeastern  Power 
Administration,  Department  of  Energy, 
1166  Athens  Tech  Road,  Elberton, 
Georgia  30635-6711,  (706)213-3800. 
SUPPLEMENTARY  MFORMATtON:  Existing 
rate  schedules  are  supported  by  a  May 
2000  Repayment  Study  and  other 
supporting  data  contained  in  FERC 
Docket  No.  EFOO-303 1-000.  A 
repayment  study  prepared  in  March 
2002  shows  that  the  existing  rates  are 
not  adequate  to  meet  repayment  criteria. 
A  revised  repayment  study  with  a 


revenue  increase  of  $3  3 1 ,000 ,  or  5 . 7 
percent,  demonstrates  that  all  costs  are 
paid  within  their  repayment  life.  The 
increase  is  primarily  due  to  purchased 
power  expenses  associated  with  the 
rehabilitation  of  the  project. 
Southeastern  is  proposing  to  raise  rates 
to  recover  this  additional  $331,000. 

In  the  proposed  rate  schedule  JW-1- 
G,  which  is  available  to  preference 
customers,  the  capacity  charge  has  been 
raised  torn  $5.51  per  kilowatt  per 
month  to  $5.79  per  kilowatt  per  month. 
The  energy  charge  has  been  increased 
from  15.46  mills  per  kilowatt-hour  to 
16.25  mills  per  kilowatt-hour.  Rate 
schedule  JW-2-D,  available  to  Florida 
Power  Corporation,  raises  the  rate  from 
63  percent  of  the  Company's  fuel  cost  to 
70  percent  of  the  Company's  fuel  cost. 

"The  studies  are  available  for 
examination  at  1166  Athens  Tech  Road, 
Elberton.  Georgia,  30635-6711,  as  is  the 
2000  repayment  study  and  the  proposed 
Rate  Schedules. 

Dated:  March  27,  2002. 
Charies  A.  Borchardt, 
Administrator. 
[FR  Doc.  02-8822  Filed  4-10-02;  8:45  am] 

BHiJNO  COOe  64S0-01-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OR-01-006;  FRL-7169-91 

Adequacy  Status  oftha  Stats 
implemantation  Plan  Revision  for 
Carbon  MonoxMa  in  the  Msdford 
Urban  Growtti  Boundary,  Msdford, 
Oregon 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy 

determination. 


summary:  In  this  notice,  EPA  is 
notifying  the  public  that  we  have  found 
that  the  motor  vehicle  emissions  budget 
submitted  in  the  Revised  Maintenance 
Plan  for  the  Moderate  Carbon  Monoxide 
Maintenance  Area  for  Medford,  Oregon 
adequate  for  conformity  purposes.  On 
March  2, 1999,  the  D.C.  Circuit  Court 
ruled  that  submitted  SIPs  cannot  be 
used  for  conformity  determinations 
imtil  EPA  has  affirmatively  found  them 
adequate.  As  a  result  of  our  finding,  the 
Rogue  Valley  Council  of  Governments, 
Oregon  Department  of  Transportation, 
and  the  U.S.  Department  of 
Transportation  are  required  to  use  the 
motor  vehicle  emissions  budget  in  this 
submitted  maintenance  plan  for  future 
transportation  conformity 
determinations. 


\ 


DATES:  This  finding  is  effective  April  26, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  will  be  available  at  EPA's 
conformity  website:  http:// 
www.epa.gov/oms/traq,  (once  there, 
dick  on  the  "Conformity"  button,  then 
look  for  "Adequacy  Review  of  SIP 
Submissions  for  Conformity").  You  may 
also  contact  Wayne  Elson,  U.S.  EPA, 
Region  10  {OAQ-107),  1200  Sixth  Ave, 
Seattle  WA  98101:  (206)  553-1463  or 
elson.wayne@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Today's 
notice  is  simply  an  announcement  of  a 
finding  that  we  have  already  made.  EPA 
Region  10  sent  a  letter  to  The  Oregon 
Department  of  Environmental  Quality 
on  March  21,  2002,  stating  that  the 
motor  vehicle  emissions  budget  in  the 
State  Implementation  Plan  Revision  for 
Carbon  Monoxide  in  the  Medford  Urban 
Growth  Boundary,  Medford,  Oregon  is 
adequate. 

.    Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  (SIPs)  and 
establishes  the  criteria  and  procedures 
for  determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budget  is  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review. 

I  We  have  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14, 1999 
memo  tiUed  "Conformity  Guidance  on 
Implementation  of  March  2, 1999 
Conformity  Court  Decision").  We 
followed  this  guidance  in  making  our 
adequacy  determination. 

Autliority:  42  U.S.C.  7401-7671q. 

Dated:  March  30,  2002. 
Ronald  Kreizenbeck, 

Acting  Regional  Administrator,  Region  10. . 
[FR  Doc.  02-8827  Filed  4-10-02;  8:45  am] 
MLUNQ  COOE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPT-2002-0008;  FRL-6832-2] 

Certain  New  Ciiemicais;  Receipt  and 
Status  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufactiu-e  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
imder  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which, 
covers  the  period  from  March  1 ,  2002  to 
March  15,  2002,  consists  of  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufactiu-e  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  The  "S"  and  "G"  tiiat  precede 
the  chemical  names  denote  whether  the 
chemical  idenity  is  specific  or  generic. 
DATES:  Comments  identified  by  the 
docket  conti-ol  number  OPT-2002-0008 
and  the  specific  PMN  number,  must  be 
received  on  or  before  May  13,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPT-2002-0008  and  the  specific  PMN 
number  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Acting  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  554-1404;  e- 
mail  address:  TSCA-Hotline@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 


attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations","  Regulations 
and  Proposed  Rules,  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directiy  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPT-2002-0008.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI."  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  any  test 
data  submitted  by  the  Manufactiu^r/ 
Importer  is  available  for  inspection  in 
the  TSCA  Nonconfidential  Information 
Center.  North  East  Mall  Rm.  B-  607, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  Center  is  open 
from  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  of  the  Center  is  (202) 
260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPT-2002-0008  and 
the  specific  PMN  nimiber  in  the  subject 
line  on  the  first  page  of  your  response. 
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1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407M). 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT).  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  ^4W..  Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Dociunent 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428. 1201  Constitution 
Ave..  ^fW..  Washington,  DC.  The  DCO  is 
open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic®epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  conunents  in 
electronic  form  must  be  identified  by 
docket  control  number  OPT-2002-0008 
and  the  specific  PMN  number. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 


the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
camments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 

used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
.  be  sure  to  identify  the  docket  control 

number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 


new  chemical  (i.e..  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  March  1,  2002  to 
March  15,  2002,  consists  of  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period. 

m.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  If  you  are  interested  in 
information  that  is  not  included  in  the 
following  tables,  you  may  contact  EPA 
as  described  in  Unit  II.  to  access 
additional  non-CBI  information  that 
may  be  available.  The  "S"  and  "G"  that 
precede  the  chemical  names  denote 
whether  the  chemical  idenity  is  specific 
or  generic. 

In  table  I  of  this  unit.  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 
CBI)  on  the  PMNs  received  by  EPA 
during  this  period:  the  EPA  case  number 
assigned  to  the  PMN;  the  date  the  PMN 
was  received  by  EPA;  the  projected  end 
date  for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


I.  46  PREMANUFACTURE  NOTICES  RECEIVED  FROM:  03/01/02  TO  03/15/02 


Case  No. 


P-02-0410 
P-02-0411 


P-02-0412 
P-02-0413 


P-02-0414 
P-02-0415 
P-02-0416 
P-02-04t7 


Received 
Date 


03/01/02 
03/04/02 


03/05/02 
03/05/02 


03/04/02 
03/05/02 
03/06/02 
03/06/02 


Projected 

Notice 
End  Date 


05/30A)2 
06/02/02 


06/03/02 
06/03/02 


06/02/02 
06/03/02 
06/04/02 
06/04/02 


Manufacturer/Importer 


CBI 


CBI 


Soiutia  Inc. 

CIBA  Spedatty  Chemt- 

cals  Corporation. 

Textile  Effects 
CBI 
CBI 
CBI 
CBI 


Use 


(S)  Site  limited  intermediate 

(S)  Intermediate  in  «ie  manufacture  of 

pmn     is     999940     cas     numtwr 

334001-69-3 

(8)  Drying  resin  for  industrial  coatings 

(S)  Exhaust  dyeing  of  polyester  fibers 


(G)  Reactive  f)ot  melt 

(G)  Flame  retardant 

(G)  /Vn  open  non-dispersive  use 

(8)    Pofyuretfiane   elastomers;    poly- 

urethane   adhesives:   potyurettiane 

foams 


Cfiemical 


(8)  Propanenltrile,  3-(bis(2- 

hydroxypropyl)amino]- 
(8)  2-propanot,  1.1'K(3- 

aminopropyl)imino]bis- 

(G)  Epoxy  resin  ester 
(G)  Sutistituted  alkylamino  ptienyl  azo 
sut>stituted  isoindole 

(G)  Reactive  ho\  melt 

(G)  Alkylene(diaryl  pfiospfiate) 

(G)  Alkyd  resin 

(G)  Polyol 
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I.  46  PREMANUFACTURE  NOTICES  RECEIVED  FROM:  03/01/02  TO  03/1 5/02— Continued 


Case  No. 


P-02-0418 
P-02-0419 


P-^2-0420 
P-02-0421 
P-02-0422 
P-02-0423 


P-02-0424 
P-02-0425 


Pf02-0426 
P-02-0427 
P-02-0428 


P-02-0429 

P-02-0430 
P-02-0431 
P-02-0432 

P-02-0433 

P^-0434 

P-02-0435 
P-02-0436 

P-02-0437 


pL02-0438 
P-02-0439 
P-02-0440 
P-02-0441 
P-02-0442 
P-02-0443 
P-02-0444 
P^-02-0445 
P-02-0446 
P-02-0447 
P-02-0448 
P-02-0449 
P-02-0450 

I 

P-02-0451 
P-02-0452 


Received 
Date 


03/06/02 
03/06/02 


03/07/02 
03/07/02 
03/08A)2 
03/06/02 


03/08/02 
03/11/02 


03/08/02 
03/08/02 
03/11/02 


03/11/02 

03/11/02 
03/1 1/02 
03/1 1/02 

03/11/02 

03/12/02 

03/12/02 
03/12/02 

03/12/02 


03/1 1/02 
03/12/02 
03/12/02 
03/12/02 
03/12/02 
03/12/02 
03/12/02 
03/12/02 
03/12/02 
03/12/02 
03/12/02 
03/12/02 
03/14/02 


03/13/02 
03/13/02 


Projected 

Notice 
End  Date 


06/04/02 
06/04/02 


06/05/02 
06/05/02 
06/06/02 
06/04/02 


06/06/02 
06/09/02 


06/06/02 
06/06/02 
06/09/02 


06/09/02 

06/09/02 
06/09/02 
06/09/02 

06/09/02 

06/10/02 

06/10/02 
06/10/02 

06/10/02 


06/09/02 
06/10/02 
06/10/02 
06/10/02 
06/10/02 
06/10/02 
06/10/02 
06/10/02 
06/10/02 
06/10/02 
06/10/02 
06/10/02 
06/12/02 


06/11/02 
06/11/02 


Manufacturer/Importer 


Sartomer  Company 

Inc. 
FIbro  Chem,  Inc. 


CBI 
CBI 
CBI 
CBI 


CBI 
CBI 


CBI 

CBI 

PRC-Desoto  Inter- 
national, a  PPG  In- 
dustries Company 

CBI 

CBI 

Crompton  Corporation 

Clariant  LSM  (Amer- 
ica) Inc. 

Nagase  America  Cor- 
poration 

Solutia  Inc. 

Soiutia  inc. 
CBI 

CBI 


CBI 

Houghton  International 

Inc. 
Houghton  Intemational 

Inc. 
Houghton  Intemational 

Inc. 
Houghton  intemational 

inc. 
Houghton  Intemational 

Inc. 
Houghton  Intemational 

Inc. 
Houghton  Intemational 

Inc. 
Houghton  Intemational 

Inc. 
Houghton  Intemational 

Inc. 
Houghton  Intemational 

Inc. 
Houghton  Intemational 

Inc. 
CBI 


CBI 

BASF  Corporation 


Use 


(G)  Additive  for  coatings  and  paints 

(S)  Lubricant  for  synthetic  fiber/yam 
production 

(G)  Adhesive  for  cellulosic  surfaces 
(G)  Emulsifier 
(G)  Lubricant  additive 
(G)  Colorant  for  inks;  open,  non-dis- 
persive use 

(G)  Catalyst 

(G)  Paper  sizing  agent 


(G)  Lubricant  additive 
(G)  Lubricant  additive 
(S)     Polymer    for    adhesives    and 
sealants 

(G)  Destructive  use 

(G)  Open,  non-dispersive 

(G)  Catalyst 

(S)  Intemiediate  for  manufacture  of 

photo  developing  chemicals 
(G)  Flame  retardant 

(8)  Curing  resin  for  industrial  can 
coatings 

(S)  Binder  for  industrial  coatings 

(8)  Intermediate  for  polyurethane 
polymers 

(G)  Treatment  of  fibers,  textiles  and 
non-woven  substrates  such  as  tis- 
sues and  wipes  providing  a  smooth 
hydrophue  finish 

(G)  Intermediate  for  electrical  insula- 
tion coating 

(S)  Lubricant  additive 

{S)  Lubricant  additive 

(8)  Lubricant  additive 

(8)  Lubricant  additive 

(8)  Lubricant  additive 

(S)  Lubricant  additive 

(8)  Lubricant  additive 

(8)  Lubricant  additive 

(8)  Lubricant  additive 

(8)  Lubricant  additive 

(8)  Lubricant  additive 

(G)  Additive,  open,  non-dispersive 
use 

(8)  Down  hole  drilling  application 
(G)  Pick-up  truck  t)ed  liner 


Chemical 


(G)  Mixture  of  aliphatic  and  aromatic 

amides 
(S)    Fatty    acids,    C16-18    and    C,8- 

unsatd.,     branched     and     linear, 

ethoxylated  propoxylated 
(G)  Modified  starch 
(G)  Substituted  polyoxyethylene 
(G)  l^^olybdenum  alkydithiocarbamate 
(G)    Complex    halogenated    salt    of 

polyaromatic    alkar>e    condensate, 

ethylated 
(G)  Catalyst 
(G)  Cydohexene-cartxjxylic  acid,  [(di- 

propenylamino)cart)onyll-,sodium 

salt,       reaction       products      with 

pentafluoroiodoethane-tetrafluoro- 

ethylene  telomer,  ammonium  salts 
(G)  Molybdenum  alkyidithiocart>amate 
(G)  Molybdenum  alkyldithiocartiamate 
(G)  Alkoxysilane  terminated  polyether 

polymer 

(G)  Sodium  salt  of  neopentylglycol 
diester 

(G)  Alkyd  resin 

(8)  Stannane,  dimethylbis(oleoyk)xy)- 

(G)  Benzyl  ettwxy  imidazoldine  deriv- 
ative 

(G)  Oligonoeric  (2-chloroisopropyl  al- 
kylene)  phoshate 

(G)  Polyester  resin 

(G)  Unsaturated  polyester  resin 
(G)  Alkyd  amide  polyol 

(G)  Siloxanes  and  silkx>nes,  d-me,  3- 
hydroxypropyl  me,  ethoxylated 
propoxylated  benzoate  ester 

(G)  Polyesterimide  resin 

(G)  /Mkanolamine  cartMxylate  salts  . 

(G)  Alkanolamine  cart>oxytate  salts 

(G)  /VIkanolamine  cartx>xylate  salts 

(G)  Alkanolamine  cartwxylate  salts 

(G)  Alkanolamine  cartx)xylate  salts 

(G)  Alkanolamine  cartx>xylate  salts 

(G)  /Mkanolamine  carboxylate  salts 

(G)  Aikylamine  cart)oxylate  salts 

(G)  Aikylamine  cartwxylate  salts 

(G)  Aikylamine  carboxylate  salts 

(G)  Aikylamine  cartwxylate  salts 

(G)  Polyether  nxxlified 

polyisocyanate,  reaction  product 
with  diamine 

(G)  Amphoteric  cellulose  ether 

(G)  Isocyanate  prepolymer 


i*T_l      o«      XT—      Tn  /  Tl**. 


„J1     11       onn9  /  Mntir'oc 
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I.  46  Premanufacture  Notices  Received  From:  03/01/02  to  03/15/02— Continued 


/-»»» Mr.         Received 
Case  No            pate 

1 

Projecied 

^iotice 
End  Date 

Manufacturer/Importer 

Use 

_ 

Chemical 

-1 

P-02-0453 
P-02-0454 

P-02-0455 

03/13/02 
03/15/02 

03/14/02 

06/11/02 
06/13/02 

06/12/02 

1 

BASP  Cofporation 
CBI 

Gharda  Potymers  USA 
Inc. 

(G)  Pick-up  tmck  bed  liner 
(S)  Eleclrodeposition  coatings 

(G)  As  such,  or  with  glass  i\ber  and 
cartwn    fiber   compounding/for   in- 
dusthal  applicatkjns,  such  as  valve 
seat,  seal,  etc.,  medical  for  hearing 
akls,   analytical  equipment/medical 
implants/food  contact  materials 

(G)  Isocyanate  prepolymer 
(G)  Amine  functional  epoxy  resin  salt- 
ed with  an  organic  acid 
(G)  Polyetherether  ketone  (peek) 

In  table  II  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 


CBI)  on  the  Notices  of  Commencement 
to  manufacture  received: 


Case  No. 


P-00-^)914 
P-00-1046 
P-00-1229 
P-01-0153 
P-01-0183 
P-01-0204 
P-01-0304 
P-01-0312 
P-01-0448 
P-01-0634 
P-01-0664 
P-01-0754 
P-01-0761 
P-01-0815 

P-01-0827 
P-01-0839 
P-01-0913 
P-02-0009 
P-02-0034 
P-02-0097 
P-02-0099 
P-02-0103 

P-94-0356 
P-94-1216 
P-99-0758 


II.  25  NOTICES  OF  Commencement  From:  03/01/02  to  03/15/02 


Received  Date 


— 


Commencement/ 
Import  Date 


03/01/02 
03/12/02 
03/11/02 
03/12/02 
03/14/02 
^3/14/02 
03/12/02 
03/13/02 
03/07/02 
03/07/02 
03/04/02 
03/06/02 
03/11/02 
03/11/02 

03/07/02 
03/13/02 
03/05/02 
03/14/02 
03/11/02 
03/04/02 
03/11/02 
03/06/02 

03/14/02 
03/11/02 
03/OAJOZ 


10/11/01 
03/04/02 
02/20/02 
02/22/02 
03/08/02 
02/22/02 
02/19/02 
01/09/02 
02/25/02 
02/21/02 
02/12/02 
01/24/02 
01/24/02 
02/05/02 

02/21/02 
02/25/02 
02/07/02 
03/05/02 
02/04/02 
02/20/02 
03/02/02 
02/26A)2 

05/09/96 
02/13A)2 
01/16rt)2 


Chemical 


(G)  Titanium  phosphinate  complex  & 

(G)  Organic  zirconium  compound 

(G)  Acrylic  copolymer 

(G)  Hydrocarbyl  zirconium  substance 

(G)  Thiazine-indigo 

(S)  Siloxanes  and  silicones,' lauryl  me 

(G)  Polyureapdyurethane  polyoi 

(G)  Cartx)bicycle  aldehyde 

(G)  Silane  terminated  polyurethane  prepolymer 

(G)  Polyurethane  elastomer 

(G)  Polytetrahydrofuran,  polymer  with  a  diisocyanate,  a  diamine  and  an  amine 

(G)  Polyoi 

(G)  Polyoi  ,  ^  ^  . 

(G)  1,3.5-naphthalenetrisulfonic  acid,  [[([[substituted  alkyl  amino)-6-halogen- 
1 ,3,5-triazin-2-yl]amino]substitutedlazo]-,  trisodium  salt 

(G)  Alkyl  halide 

(G)  Unsaturated  polyester 

(S)  Ethanedioic  acid,  diethyl  ester,  polymer  with  1 ,2-ethanediamine 

(S)  Silsesquioxanes,  2  (or  3)-methylbutyl,  hydroxy-terminated 

(G)  Ptienolic  resin 

(G)  Metallk:  diacrylate 

(G)  Polyester  resin 

(G)  Polyimide  temiinated,  polyester  /  polyamide  graft  to  styrene  /  acrylic  poly- 
mer 

(G)  N,n-dimethyl  alkylamine 

(G)  Substituted  naphthalene  sulfonic  acid,  alkali  salt 

(G)  Gas  generant  . 


List  of  Subjects 

Environmental  Protection,  Chemicals, 
Premanufacturer  Notices. 

Dated:  April  2.  2002. 
Mary  Louise  Hewlett, 

Acting  Director.  Information  Management 

Division.  Office  of  Pollution  Prevention  and 

Toxics. 

[PR  Doc.  02-8830  Filed  4-10-02;  8:45  am) 

MLUNG  cooc  asao-ao-s 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Media  Security  and  Reliability  Council 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  of  the 
first  meeting  of  the  Media  Security  and 
Reliability  Council  (Council)  under  its 
charter  dated  March  26.  2002.  The 
meeting  will  be  held  at  the  Federal 
Communications  Commission  in 
Washington,  DC. 


DATES:  Friday.  May  17.  2002  at  10:00 
a.m.  to  12:00  p.m. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  St.  SW.,  Room 
TW-C305,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Kreisman  at  202-4  lft-1 605  or 
TTY  202-418-7172 
SUPPLEMENTARY  INFORMATION:  The 
Council  was  established  by  the  Federal 
Communications  Commission  to  bring 
together  leaders  of  the  broadcast  and 
multichannel  video  programming 
distribution  industries  and  experts  from 
consumer,  public  safety  and  other 
organizations  to  explore  and 
recommend  measures  that  would 
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enhance  the  security  and  reliability  of 
media  facilities  and  services. 

The  Council  will  review  its  charter 
and  discuss  the  establishment  of 
working  groups. 

The  Coimcil  may  also  discuss  such 
other  matters  as  come  before  it  at  the 
meeting. 

Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  Admittance, 
however,  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  comments  before  the  meeting  to 
Barbara  Kreisman,  the  Commission's 
Designated  Federal  Officer  for  the  Media 
Security  and  Reliability  Council,  by  e- 
mail  (61crejsma@/cc.gov)  or  U.S.  mail  (2- 
A666.  445  12th  St.  SW.,  Washington,  DC 
20554).  Real  Audio  and  streaming  video 
Access  to  the  meeting  will  be  available 
at  http://www.fcc.gov/. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 
[FR  Doc.  02-8799  Filed  4-10-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Network  Reliability  and  Interoperability 
Council 

AGENCY:  Federal  Commvmications 

Commission. 

action:  Notice  of  public  meeting. 


organizations  to  explore  and 
recommend  measures  that  will  enhance 
network  reliability,  network  security, 
and  network  integrity. 

The  Coimcil  will  discuss  the  progress 
of  working  groups  that  are  addressing 
the  topics  that  are  contained  in  the 
Council's  charter  and  any  additional 
issues  that  may  come  before  it. 

Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Commimications  Commission  will 
attempt  to  acconunodate  as  many 
people  as  possible.  Admittance, 
however,  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  comments  before  the  meeting  to 
Jeffery  Goldthorp,  the  Commission's 
Designated  Federal  Officer  for  the 
Network  Reliability  and  Interoperability 
Council,  by  email  {jgoIdtho@FCC.GOV) 
or  U.S.  mail  (7-A325,  445  12th  St.  SW., 
Washington,  DC  20554).  Real  Audio  and 
streaming  video  Access  to  the  meeting 
will  be  available  at  http://www.fcc.gov/ 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  02-8798  Filed  4-10-02;  8:45  am) 

nujNG  CODE  vm-m-p 


PERSON  TO  CONTACT  FOR  INFORMATKW: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission . 

[FR  Doc.  02-8973  Filed  4-9-02;  3:03  pm] 

BILUNG  CODE  6715-01-M 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  of  the 
second,  third  and  fourth  meetings  of  the 
Network  Reliability  and  Interoperability 
Coimcil  (Council)  under  its  charter 
renewed  as  of  December  26,  2001.  The 
meetings  will  be  held  at  the  Federal 
Communications  Commission  in 
Washington,  DC. 

DATES:  Friday,  June  14,  2002  at  10  a.m. 
to  1  p.m.;  September  13,  2002  at  10  a.m. 
to  1  p.m.;  December  6,  2002  at  10  a.m. 
to  1  p.m. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  St  SW.,  Room 
TW-C305,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffery  Goldthorp  at  202-418-1096  or 
TTY  202-418-2989 
SUPPLEMENTARY  INFORMATION:  The 
Council  was  established  by  the  Federal 
Communications  Commission  to  bring 
together  leaders  of  the 
telecommunications  industry  and 
telecommunications  experts  from  . 
academic,  consumer  and  other 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

agency:  Federal  Election  Commission 

DATE  &  TIME:  Tuesday,  April  16.  2002  at 

10  a.m. 

place:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  §  438(b),  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

DATE  &  TIME:  Wednesday,  April  17,  2002 

at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (Ninth  Floor) 

STATUS:  This  hearing  will  be  open  to  the 

pubUc. 

MATTER  BEFORE  THE  COMMISSION: 

Proposed  Voting  Systems  Standards 

CVSS). 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

agency:  Federal  Trade  Commission 

("FTC"). 

ACTION:  Notice  of  disposition  of 

comment. 


summary:  The  Federal  Trade 
Commission  (FTC)  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act  {PRA)  information 
collection  requirements  contained  in  its 
Funeral  Industry  Practices  Rule 
("Funeral  Rule"  or  "Rule").  The  FTC 
received  a  public  comment  on  its  PRA 
burden  estimates,  which  were  published 
previously  in  the  Federal  Register.  The 
FTC  is  summarizing  in  this  notice  its 
reevaluation  of  those  prior  estimates  in 
light  of  the  public  comment,  and  is 
seeking  to  extend  through  March  30, 
2005  the  current  PRA  clearance  for 
information  collection  requirements 
contained  in  the  Rule.  That  clearance 
expires  on  September  30,  2002. 
DATES:  Comments  must  be  submitted  on 
or  before  May  13,  2002. 
ADDRESSES:  Send  written  comments  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10202,  Washington,  DC  20503, 
ATTN:  Desk  Office  for  the  Federal  Trade 
Commission  (comments  in  electronic 
form  should  be  sent  to 
oira_docket@omb.eop.gov),  and  to  the 
Secretary,  Federal  Trade  Commission. 
Room  H-159,  600  Pennsylvania  Ave., 
NW.,  Washington,  DC  20580  (comments 
in  electronic  form  should  be  sent  to 
Funemlrulepaperwork@ftc.gov).  All 
comments  should  be  captioned 
"Funeral  Rule:  Paperwork  comment,"  as 
prescribed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  addressed  to 
Myra  Howard,  Attorney,  Division  of 
Marketing  Practices,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Room  H-238,  600    • 
Pennsylvania  Ave. ,  NW. ,  Washington, 
DC  20580.  (202)  326-2047. 
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SUPPLEMENTARY  INFORMATION:  The 
Funeral  Rule  ensures  that  ensures  that 
consumers  who  are  purchasing  huieral 
goods  and  service  have  accurate 
information  about  the  terms  and 
conditions  (especially  prices)  for  such 
goods  and  services.  The  Rule  requires 
that  funeral  providers  disclose  this 
information  to  consimiers  and  maintain 
records  to  facilitate  enforcement  of  the 
Rule. 

Under  the  PRA  (44  U.S.C.  3501- 
3520).  Federal  agencies  must  obtain 
approval  from  OMB  for  each  collection 
of  information  they  conduct  or  sponsor. 
On  November  21.  2001.  the  FTC  sought 
comment  on  the  information  collection 
requirements  associated  with  the 
Funeral  Rule.  16  CFR  part  453  (OMB 
Control  Number:  3084-0025).  See  66  FR 
58492.  The  FTC  received  one  public 
comment,  from  the  National  Funeral 
Directors  Association,  which  staff 
learned  of  only  following  its  sending  an 
information  clearance  request  package 
to  OMB  for  review  (pursuant  to  OMB 
regulations  that  implemented  the  PRA, 
5  CFR  part  120).  contemporaneous  with 
its  publishing  a  related  notice  to  that 
effect  in  the  Federal  Register  on  January 
25.  2002.  See  67  FR  3709. 

OMB  granted  the  FTC  an  interim 
extension  on  March  22.  2002  nmning 
through  September  30.  2002.  and 
requested  that  the  FTC  publish  revised 
burden  estimates  resulting  from  the 
comment  received  and  further  staff 
consultations  with  other  industry 
representatives.  The  FTC  will  also,  upon 
request,  make  available  its  complete 
analysis/response  to  conunents  it 
transmitted  to  OMB  on  March  21.  2002. 

While  the  primary  purpose  of  this 
notice  is  to  summarize  the  revised 
burden  estimates.  FTC  staff  and  OMB 
will  consider  additional  comments 
before  OMB  acts  on  the  FTC's  request  to 
extend  the  clearance  for  a  three  year 
period  to  March  30,  2005.^  These 
comments  should  be  directed  to  the 
addresses  shown  above  and  submitted 
within  30  days  following  publications  of 
this  notice.  If  a  comment  contains 
nonpublic  information,  it  must  be  filed 
in  paper  form,  and  the  first  page  of  the 
dociunent  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCn  format.  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
e-mail  messages  directed  to  the 
following  e-mail  addresses  for  the  FTC 
and  OMB,  respectively: 
Funeralrulepaperwork@ftc.gov  and 


>  The  3-year  clearance  is  tied  to  the  date  the  OMB 
clearance  would  have  expired  but  for  the  interim 
extension. 


oirajIocket@omb.eop.gov.  Such 
comments  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  Section 
4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice.  16  CFR  section  4.9(b)(6)(ii)). 
The  summary  of  staffs  revised  PRA 
analysis  regarding  the  Rule  follows: 

Estimated  annual  hours  burden:  The 
estimated  burden  associated  with  the 
collection  of  information  required  by 
the  Rule  22,300  hours  for 
recordkeeping.  104,649  hours  for 
disclosures,  and  44.600  hours  for 
associated  training,  for  a  total  of  172,000 
hours,  rounded  to  the  nearest  thousand. 
This  estimate  is  based  on  the  number  of 
fimeral  providers  (approximately 
22,300),  the  number  of  funerals  and 
cremations  annually  (approximately  2.3 
millions),  the  time  needed  to  fulfill  the 
information  collection  tasks  required  by 
the  Rule,  and  miscellaneous  other 
factors  detailed  below. 

Recordkeeping:  The  Rule  requires  that 
funeral  providers  retain  copies  of  price 
lists  and  statements  of  funeral  goods 
and  services  selected  by  consumers. 
Based  on  a  maximum  average  burden  of 
one  hour  per  provider  per  year  for  this 
task,  the  total  burden  for  the  22.300 
providers  is  22.300  hours.  This  estimate 
is  unchanged  bom  staffs  previously 
published  estimate. 

Disclosure:  The  Rule  requires  that 
funeral  providers  (1)  maintain  current 
price  lists  for  funeral  goods  and 
services,  (2)  provide  written 
documentation  of  the  funeral  goods  and 
services  selected  by  consiuners  making 
funeral  arrangements,  and  (3)  provide 
information  about  funeral  prices  in 
response  to  telephone  inquiries. 

Maintaining  current  price  lists 
requires  that  fimeral  providers  revise 
their  price  lists  from  time  to  time 
through  the  year  to  reflect  price 
changes.  Based  on  a  maximiun  average 
burden  of  2  Vz  hours  per  provider  per 
year  for  this  task  (1 V2  hours  per  year  for 
a  funeral  director  and  1  hour  per  year 
for  an  administrative  assistant),  the  total 
burden  for  22,300  providers  is  55,750 
hours.  This  estimate  has  been  raised 
bora  the  FTC's  prior  estimate  of  44,600 
hours  (previously  based  on  an  assimied 
2  hours  per  provider). 

Staff  estimates  that  13%  of  funeral 
providers  prepare  written 
documentation  of  funeral  goods  and 
services  selected  by  consumers.  Support 
for  this  estimate  lies  in  the  original 
rulemaking  record,  which  indicated  that 
87  percent  of  funeral  providers  provided 
written  documentation  of  fimeral 
arrangements,  even  absent  the  Rule's 


requirements.^  Based  on  this  estimate  . 
and  the  approximate  total  number  of 
funeral  homes,  the  Rule  imposes  a 
disclosure  burden  on  2.899  providers 
(13  percent  of  22.300  providers).  These 
providers  are  typically  the  smallest 
funeral  homes.  The  disclosure 
requirement  can  be  satisfied  through  the 
use  of  a  standard  form  (an  example  of 
which  is  available  to  the  industry  in  the 
Compliance  Guide  to  the  Funeral  Rule). 
Based  on  an  estimation  that  these 
smaller  homes  arrange,  on  average, 
approximately  20  funerals  per  year  and 
that  it  would  take  each  of  them  about  3  . 
minutes  to  record  prices  for  each 
consiuner  on  the  standard  form,  FTC 
staff  estimates  that  the  total  burden 
associated  with  this  disclosure 
requirement  is  one  hour  per  provider 
not  already  in  compliance,  for  a  total  of 
2.899  hoiu-s. 

The  Fimeral  Rule  also  requires  funeral 
providers  to  answer  telephone  inquiries 
about  the  provider's  offerings  or  prices. 
Prior  industry  data  indicated  that  only 
about  nine  percent  of  funeral  purchasers 
make  telephone  inquiries,  with  each  call 
lasting  an  estimated  three  minutes.  The 
follow-up  industry  input  staff  obtained, 
however,  yielded  different  conclusions 
and  estimates,  though  the  input  was 
mixed.  Staff  received  estimates  ranging 
from  as  low  as  5  minutes  of  price- 
related  discussion  per  telephone  inquiry 
to  a  high  of  12-15  minutes  per  inquiry. 
Accordingly,  in  a  balancing  of  this 
input,  the  FTC  is  revising  its  estimates 
to  10  minutes  per  inquiry,  hi  addition, 
the  combined  responses  received 
suggest  a  higher  frequency  of  telephone 
inquiries  about  pricing  than  previously 
estimated,  now  increased  to  12%.  It  is 
reasonable  to  assume  that,  at  least  in 
large  urban  areas  where  a  relatively 
greater  number  and  concentration  of 
funeral  homes  may  be  found,  price 
competition  and  related  inquiries  would 
be  the  norm.^  With  an  industry  volume 
of  approximately  2,300,000  funerals  and 
cremations  per  year,  total  burden  hours 
relating  to  price-related  disclosures 
would  thus  be  46,000  hours. 

Training:  In  addition  to  the 
recordkeeping  and  disclosure-related 


2  The  original  version  of  the  Funeral  Rule 
required  that  funeral  providers  retain  a  copy  of  and 
give  each  customer  a  separate  "Statement  of 
Funeral  Goods  and  Services  Selected."  The  1994" 
amendments  to  the  Rule  eliminated  that 
requirement,  allowing  instead  for  such  disclosures 
to  be  incorporated  into  a  written  contract,  bill  of 
sale,  or  other  record  of  a  transaction  that  providers 
use  to  memorialize  sales  agreements  with 
customers. 

>  A  slowly  but  steadily  increasing  minority  of 
funeral  homes  advertise  their  prices  (e.g.. 
newspapers,  other  publications,  and  the  Internet). 
These  homes  presumably  will  receive  price-related 
inquiries  less  frequently  than  would  those  who  do 
not  advertise  their  prices. 
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tasks  noted  above,  funeral  homes  may 
also  have  training  requirements 
specifically  attended  to  the  Rule.  While 
staff  believes  that  annual  training 
burdens  associated  with  the  Rule  should 
be  minimal,''  it  has  in  light  of  the 
comment  received  provided  for  training 
in  its  revised  estimates.  It  estimates  that, 
industry-wide,  funeral  homes  should 
incur  no  more  than  44,600  hours  in 
Rule-associated  training  each  year.  This 
is  based  on  an  assumption  that  an 
"average"  funeral  home  consists  of 
approximately  five  employees  (full-time 
and  part-time  employment  combined), 
but  with  no  more  than  four  of  them 
having  tasks  specifically  associated  with 
the  Funeral  Rule.^  Allowing  for  the 
input  staff  received  regarding  the  time 
necessary,  if  at  all.  for  annual  training 
specific  to  the  Rule,  staff  estimates  that 
each  of  the  four  employees  (directors 
and  a  clerical  employee)  per  firm  would 
each  require  V2  hour,  at  most,  per  year, 
for  such  training.  Thus,  total  estimated 
time  for  training  is  44,600  hours  (4 
employees  per  firm  at  V2  hour  each  for 
22,300  firms). 

Estimated  annual  cost  burden: 
$5,071,000,  rounded  ($3,027,970  in 
labor  costs  and  $2,043,115  in  non-labor 
costs). 


Labor  costs:  Labor  costs  are  derived 
by  applying  appropriate  hourly  cost 
figures  to  the  burden  hours  described 
above.  Staffs  estimates  below  include, 
where  applicable,  apportionments  of 
$30.  $20.  and  $15  per  hour  for  various 
funeral  director  positions  and  $12.50 
per  hour  for  clerical  tasks.«  The  hourly 
rates  used  below  are  averages. 

1.  Recordkeeping:  $278,750  (22,300 
funeral  homes  x  1  hour  per  year  x 
$12.50  per  hour). 

2.  Maintaining  and  updating  price 
lists:  $1,282,250  [(1 V2  hours  per  year  x 
$30  per  hour  per  funeral  director)  +  (1 
hour  per  year  x  $12.50  per 
administrative  assistant)  x  22,300 
funeral  homes]. 

3.  Completing  statement  of  funeral 
goods  and  services  selected:  $86,970 
(2,899  hours  x  $30  per  hour). 

4.  Disclosing  prices  over  the  phone: 
$1,380,000  (46,000  hours  x  $30  per 
hour). 

Capital  or  other  non-labor  costs: 
1.  Copying  or  printing  price  lists: 
$1,150,000  (4,600,000  funeral  price  lists 
at  25  cents  per  page). 

In  light  of  the  comment  received, 
staffs  sampling  of  industry  sources,  and 
its  consultation  with  a  national  copying 
chain,  staff  revises  its  estimate  to  25 
cents  per  page.  Moreover,  the 

Changes  in  FTC  Cost  Estimates 


commenter  suggested  a  2  to  1 
correlation  between  the  number  of 
copies  of  price  lists  a  funeral  home 
prints  and  distributes  in  a  given  year 
and  the  volume  of  its  funeral  "calls" 
(i.e.,  funerals  and  cremations).  Applied 
to  an  industry  volume  of  2,300,000 
funerals  per  year  results  in  a  total  of 
4,600,000  price  lists  used  per  year.  At 
25  cents  per  page,  the  revised  estimate 
now  increases  to  $1,150,000. 

2.  Printing  statement  of  funeral  goods 
and  services  selected:  $28,990  (2,899 
funeral  homes  x  20  funerals  or 
cremations  per  year  x  2  pages  per  form 
X  25  cents  per  page) 

Staff  will  continue  to  conservatively 
assume  that  some  funeral  homes  (13%) 
would  not  prepare  such  statements 
absent  the  Rule.  Nonetheless,  as  noted 
above,  staff  has  revised  upward  the 
estimated  cost  per  page  to  25  cents. 
Accordingly,  its  revised  estimate  of  total 
cost  to  prepare  the  statement  of  funeral 
goods  and  services  is  $28,990. 

3.  Training:  $864,125 
[$30+$20-H$15-H2.50  (hourly  wage  of  3 
funeral  directors  at  varying  levels  and 
one  clerical  employee  per  home)  x  V2 
hour  per  year  per  employee  for  Rule- 
related  training  x  22,300  funeral  homes]. 

The  changes  in  staffs  estimates  are 
summarized  in  the  tables  below. 


Activity 


1.  Recordkeeping  of  Price  Lists 

2.  Maintaining  and  Updating  Price  Lists  

3.  Conipteting  Statement  of  Funeral  Goods  and  Services  Selected 

4.  Disciosing  Prices  Over  ttie  Phone    

5.  Copying  or  Printing  of  Price  Lists   

6.  Printing  Staterrwnt  of  Funeral  Goods  and  Services  Selected    .... 


Prior  FTC 
estimate  ($) 


$223,000 

2,620,250 

217,425 

776,250 

334,500 

5,798 


Revised 

FTC  estimate 

($) 


$278,750 
1,282,250 

86.970 
1,380,000 
1,150,000 

28,990 


*  Rule  compliance  is  generally  Included  in 
continuing  education  requirements  for  licensing 
and  voluntary  certification  programs.  Moreover,  the 
FTC  has  provided  its  Compliance  Guide  to  all 
funeral  providers  at  no  cost,  and  additional  copies 
are  available  on  the  FTC  Web  site  or  by  mail. 

*  According  to  one  nonpublic  survey  by  an 
industry  association,  approximately  70%  of  its 
members  that  responded  were  from  funeral  homes 
with  1-5  employees.  Moreover,  according  to  a 
recent  ^JFDA  survey,  the  median  niunber  of  full- 
time  employees  within  member  homes  was  3,  as 
was  the  case  for  part-time  employees.  National 
Funeral  Directors  Association  2001  Compensation 
Survey,  October  2001.  Assuming  that  3  part-time 
employees  equates  to  1.5  full-time  employee  work- 
years,  that,  combined  with  3  full-time  employees, 
adds  up  to  almost  5  full-time  employees  per  firm. 
But,  this  composition  also  includes  employees 
whose  tasks  are  not  directly  associated  vrilh  Rule 
compliance.  The  NFDA  survey  responses  indicate 
that  funeral  home  employee  categories,  beyond 
management  and  professional  positions  (i.e.,  owner 
or  managing  and  non-owner/non-managing  funeral 
directors),  consist  of:  (a)  driver;  (b)  receptionist;  (c) 
maintenance  worker,  (d)  clerical;  and  (e) 
bookkeeper.  Of  those  categories,  the  ones  reported 


as  applicable  in  the  greatest  frequency  among 
reporting  firms  were  drivers,  maintenance,  and 
clerical.  However,  besides  management,  the  only 
pertinent  employee  category  with  regard  to 
compliance  witK  the  Rule  would  be  the  clerical 
category.  Extrapolating  from  that  input,  staff 
estimates  that  an  "average"-size  firm  would  include 
no  more  than  one  clerical  employee.  Depending  on 
size  and/or  other  factors,  a  funeral  home  may  be  run 
by  as  few  as  one  owner/manager  funeral  director  to 
multiple  directors  of  various  compensation  levels. 
The  NFDA  survey,  for  example,  lists  as  director 
sub-categories  "owner/manager,"  "mid-level 
manager,"  "funeral  director/embalmer,"  "funeral 
director  only,"  among  others.  Staff  believes  that  a 
fairly  representative  composition  of  a  five-person 
home  (but  with  only  four  persons  having  tasks 
associated  with  the  Rule)  would  include  an  owner/ 
manager,  funeral  director/embalmer,  and  "funeral 
director  only"  (along  with  one  clerical  employee). 

«  According  tolhe  National  Compensation 
Survey,  Wages  in  the  United  States,  2000,  U.S. 
Department  of  Labor,  Bureau  of  Labor  Statistics,  the 
national  average  hourly  wage  of  a  funeral  director 
is  $24.03.  The  NFDA  survey,  however,  lists  several 
sub-categories  of  fiineral  home  directors,  including 
"owner/manager,"  "mid-level  manager,"  "funeral 


director/embalmer,"  and  "funeral  director  only." 
See  National  Funeral  Directors  Association  2001 
Compensation  Survey.  Staff  believes  that  a  fairly 
representative  composition  of  a  five-person  home 
would  include  these  three  sub-categories  of 
directors.  Based  on  data  within  the  NFDA  survey, 
their  upper-tier  median  hourly  wages  are  $33.65, 
$19.63,  and  $15.14,  respectively.  For  simplicity, 
however,  staff  has  rounded  those  amounts  to  $30, 
$20,  and  $15  in  its  estimates.  Moreover,  except 
where  otherwise  indicated  under  its  cost  estimates, 
staff  will  conservatively  assume  the  activities 
described  are  performed  by  a  director  who  is  also 
an  owner  and/or  manager,  and  thus  apply  the  $30 
per  hour  estimate. 

The  mean  hourly  wage  of  administrative  support 
personnel  for  various  degrees  of  potentially 
applicable  sub-categories  (copy  and  office  machine 
operators,  stock  and  inventory  clerks,  general  office 
clerks,  and  administrative  clerks  "not  elsewhere 
classified")  ranges  from  $8.86-$!  2.22  per  hour. 
These  figures  include  straight  wages,  "hazard"  pay, 
and  cost-of-living  adjustments.  Allowing  for  other 
incidental  benefits  excluded  and  this  additional 
industry  assessment,  staff  believes  that  a 
representative  clerical  hourly  wage  to  be  $12.50. 
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Changes  in  FTC  Cost  Estimates— Continued 

Activiiy 

PftofFTC 
estimate  ($) 

Revised 

FTC  estimate 

($) 

0.00 

864.125 

Total  

4.177,223 

5.071.085 

Changes  in  FTC  Hours  Estimates 


Activity 


1.  Recordkeeping  of  Price  Lists    

2.  Maintaining  and  Updating  Price  Lists  

3.  Completing  Statement  of  Funeral  Goods  and  Services  Selected 

4.  Disdosing  Prices  Over  tfie  Pfmne    

5.  Copying  or  Printing  of  Price  Lists   

6.  Printing  Statement  of  Funeral  Goods  and  Services  Seteded    ... 

7.  Trainirig  Licensed  and  Non-Ucensed  Funeral  Home  Staff  

ToW  


Prior  FTC 
stimate 


22.300 

44.600 

2.899 

10.350 


80,149 


Revised  FTC 
estimate 


22.300 

55.750 

2.899 

46.000 


44.600 


171.549 


WUliam  E.  Kovacic. 

General  Counsel. 

(FR  Doc.  02-8811  Filed  4-10-02;  8:45  am) 

BUJNO  COOC  6790-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Notice  of  Availability  ol  the  Draft 
Environmental  Impact  Statement 
(DEIS)  For  the  Future  Master  Plan 
Development  for  tlte  Centers  for 
Disease  Control  (CDC)  in  Cttamblee, 
GA 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  the  President's 
Council  on  Environmental  Quality 
Regulations  (40  CFR  1500-1508),  as 
implemented  by  General  Services 
Administration  (GSA)  Order  PBS  P 
1095.4D.  GSA  announces  the 
availability  of  the 'Draft  Environmental 
Impact  Statement  (DEIS)  for  the  master 
plan  and  the  proposed  development  and 
future  build  out  for  the  CE)C  in 
Chamblee,  Georgia.  The  proposed  action 
includes  the  expansion  of  facilities  and 
will  include  additional  buildings, 
parking  structures,  and  infrastructure  on 
Government-owned  property  located  in 
Chamblee  located  south  of  Tucker  Road 
between  Peachtree  Dekalb  Airport  and 
Buford  Highway.  The  DEIS  examines 
the  impacts  of  this  proposed 
development  on  the  natural  and  human 
environment  to  include  impacts  to 
wetlands,  floodplains,  traffic,  and  other 
potential  impacts  identified  by  the 
commimity  through  the  scoping 
process. 


The  DEIS  addresses  the  potential 
impacts  of  two  alternatives:  The 
Proposed  Action  (Development 
Alternative),  and  No-Action  Alternative 
(meet  facility  requirements  without  full 
development  on  site).  A  public  meeting 
has  been  scheduled  for  the  evening  of 
Monday  April  29th  at  the  Chamblee 
commimity  center  at  6  p.m.  GSA  has 
solicited  community  input  throughout 
this  process,  and  will  incorporate 
community  comments  into  the  decision 
process.  As  part  of  the  public  process, 
GSA  solicits  conunents  in  writing  at  the 
following  address:  Mr.  Phil  Youngberg, 
Environmental  Manager  (4PT],  General 
Services  Administration  (GSA),  77 
Forsyth  Street,  Suite  450,  Atlanta,  GA 
30303.  or  FAX:  Mr.  Phil  Youngberg  at 
404-562-0790.  Comments  should  be 
submitted  in  writing  no  later  than  May 
15, 2002. 

Dated:  April  2.  2002. 
Phil  Youngberg, 

Environmental  Manager. 

[FR  Doc.  02-8757  Filed  4-10-02;  8:45  ami 

BILUNG  COOe  6820-2»-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  DIseaee  Control  and 
Prevention 

Advisory  Board  on  ftediation  and 
Worlmr  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 


Name:  Advisory  Board  on  Radiation 
and  Worker  Health  (ABRWH). 

Times  and  Dates:  9  a.m.-4:30  p.m.. 
May  2;  2002.  8:30  a.m.-4  p.m..  May  3. 
2002. 

Place:  Washington  Court  Hotel  on 
Capitol  Hill,  525  New  Jersey  Avenue, 
NW.,  Washington,  DC  20001,  telephone 
202/628-2100.  fax  202/879-7938. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  65 
people. 

Background:  The  Advisory  Board  on 
Radiation  and  Worker  Health  ("the 
Board")  was  established  under  the 
Energy  Employees  Occupational  Illness 
Compensation  Program  Act  of  2000  to 
advise  the  President  on  a  variety  of 
policy  and  technical  functions  required 
to  implement  and  effectively  manage 
the  new  compensation  program.  Key 
functions  of  Uie  Board  include 
providing  advice  on  the  development  of 
probability  of  causation  guidelines 
which  are  being  promulgated  by 
Department  of  Health  and  Human 
Services  (HHS),  advice  on  methods  of 
dose  reconstruction  which  have  been 
promulgated  as  an  interim  final  rule, 
evaluation  of  the  validity  and  quality  of 
dose  reconstructions  conducted  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  for  qualified 
cancer  claimants,  and  advice  on  the 
addition  of  classes  of  workers  to  the 
Special  Exposure  Cohort. 

In  December  2000,  the  President 
delegated  responsibility  for  funding, 
staffing,  and  operating  the  Board  to 
HHS,  which  subsequently  delegated  this 
authority  to  the  Centers  for  Disease 
Control  and  Prevention  (CDC).  NIOSH 
implements  this  responsibility  for  CDC. 
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The  charter  was  signed  on  August  3, 
2001  and  in  November  2001.  the 
President  completed  the  appointment  of 
an  initial  roster  of  10  Board  members. 
The  initial  tasks  of  the  Board  will  be  to 
review  and  provide  advice  on  the 
proposed  and  interim  rules  of  HHS. 

Purpose:  This  board  is  charged  with 
(a)  providing  advice  to  the  Secretary, 
HHS  on  the  development  of  guidelines 
under  Executive  Order  13179;  (b) 
providing  advice  to  the  Secretary.  HHS 
on  the  scientific  validity  and  quality  of 
dose  reconstruction  efforts  performed 
for  this  Program;  and  (c)  upon  request 
by  the  Secretary,  HHS  advises  the 
Secretary  on  whether  there  is  a  class  of 
employees  at  any  Department  of  Energy 
facility  who  were  exposed  to  radiation 
but  for  whom  it  is  not  feasible  to 
estimate  their  radiation  dose,  and  on 
whether  there  is  reasonable  likelihood 
that  such  radiation  doses  may  have 
endangered  the  health  of  members  of 
this  class. 

Matters  to  Be  Discussed:  Agenda  for 
this  meeting  will  focus  on  the  draft 
Special  Exposure  Cohort  Petitioning 
Process  Guidelines,  other  Board 
business,  and  Board  discussion.  Agenda 
items  are  subject  to  change  as  priorities 
dictate. 

FOR  MORE  INFORMATION  CONTACT:  Larry 
Elliott,  Executive  Secretary,  ABRWH, 
NIOSH,  CDC,  4676  Coliunbia  Parkway, 
Cincinnati,  Ohio  45226,  telephone  513/ 
841-4498,  fax  513/458-7125. 

The  Director.  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoimcements  of 
mieetings  and  other  committee 
management  activities  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  April  3,  2002. 
Alvin  Hall. 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-8838  Filed  4-10-02;  8:45  am] 
BCUNG  COOE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-228] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB) 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 


In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  biu'den 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
imder  OMB's  regulations  at  5  CFR  part 
1320.  This  is  necessary  to  ensure 
compliance  with  the  statutorily 
mandated  completion  date  of  July  1, 
2002.  In  particular,  we  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  because  the  ACR 
worksheets  need  to  be  disseminated  to 
the  plans  by  May  1 ,  2002  in  order  to 
allow  the  industry  to  prepare  and 
submit  the  information  on  their  2003 
pricing  packages  by  July  1,  2002. 
Historically,  M  +  Cs  plans  need  2-3 
months  time  to  plan  and  work  with 
their  actuaries  to  complete  the 
worksheets.  CMS  is  requesting  OMB 
review  and  approval  of  this  collection 
by  4/30/2002,  with  a  180-day  approval 
period.  Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  4/29/2002.  During 
this  180-day  period,  we  will  publish  a 
separate  Federal  Register  notice 
"announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 


requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Collection 
Request:  Revision  of  cmrently  approved 
collection. 

Title  of  Information  Collection: 
Adjusted  Community  Rate. 

Form  No.:  CMS-R-228  (OMB#  0938- 
0742). 

Use:  Under  Part  C  of  the  Social 
Security  Act  (ACT),  a  Medicare  + 
Choice  (M  +  C)  organization  is,  required 
to  offer  a  benefit  package  that  is 
approved  and  priced  properly  to  all 
Medicare  beneficiaries  riesiding  in  the 
service  area.  This  form  is  used  by  M  + 
C  organization  to  price  its  benefit 
packages.  _-.r 

Frequency:  Annually. 

Affected  Public:  Business  or  other-for- 
profit.  Not-for-profit  institutions  and 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  700. 

Total  Annual  Responses:  700. 

Total  Annual  Hours:  66,500. 

We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  e-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  CMS 
docimient  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  4/29/2002:  Centers 
for  Medicare  and  Medicaid  Services, 
Office  of  Information  Services,  Security 
and  Standards  Group,  Division  of  CMS 
Enterprise  Standards,  Room  N2-14-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850,  Fax  Number:  (410)  786- 
0262.  Attn:  MeUssa  Musotto,  and.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503,  Fax 
Number:  (202)  395-6974  or  (202)  395- 
5167,  Attn:  Allison  Eydt,  CMS  Desk 
Officer. 
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Dated:  April  4,  2002. 
John  P.  Burke  m, 

CMS  Reports  Clearance  Officer.  CMS.  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  CMS  Enterprise 
Standards. 
(FR  Doc.  02-8823  Filed  4-10-02;  8:45  am] 

aHJJNQCOOE  4120-0»-# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  ktontifiar:  CMS-8551 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB) 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
imder  0MB 's  regulations  at  5  CFR  part 
1320.  This  is  necessary  to  ensure 
compUance  with  5  U.S.C.  1395g  and  42 
CFR  413.20  and  413.24.  We  caimot 
reasonably  comply  with  the  normal 
clearance  procedures  because  the 


approval  for  this  collection  lapsed; 
having  approval  for  the  forms  is  vital  to 
the  Medicare  program.  If  we  are  unable 
to  require  specific  information  from 
providers  and  suppliers  that  want  to 
enroll  in  Medicare  in  order  to 
participate  in  the  program,  we  will  have 
little  control  over  what  information  they 
give  us  without  going  through  a 
potentially  long  and  drawn  out  process 
by  going  back  repeatedly  to  gather 
necessary  information  from  the 
potential  providers  and  suppliers.  The 
alternative  would  be  to  accept  any 
supplier  or  provider  for  participation  in 
the  program,  which  might  result  in 
having  otherwise  unacceptable 
providers  and  suppliers  furnishing 
services  to  our  beneficiaries. 

CMS  is  requesting  OMB  review  and 
approval  of  this  collection  by  April  26, 
2002,  with  a  180-day  approval  period. 
Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  April  22.  2002.  We 
published  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements  on  February  8,  2002.  We 
will  submit  the  requirements  for  OMB 
review  and  an  extension  of  this 
emergency  approval  during  the  180-day 
approval  period. 

Type  of  Information  Collection 
Request:  Reinstatement  of  a  previously 
approved  collection. 

Title  of  Information  Collection: 
Medicare  Federal  Health  Care  Programs 
Provider/Supplier  Enrollment 
Application. 

Fonn  No.:  HCFA-855  (OMB#  0938- 
0685). 

Use:  This  information  is  needed  to 
enroll  providers  and  suppliers  into  the 
Medicare  program  by  identifying  them, 
pricing  and  paying  their  claims,  and 
verifying  their  qualifications  and 
eligibility  to  participate  in  Medicare. 

Frequency:  Initial  enrollment/ 
recertification  and  every  three  years. 

Affected  Public:  Business  or  other  for- 
profit.  Individuals  or  Households,  and 
Not-for-profit  institutions. 

Number  of  Respondents:  1,300,000. 

Total  Annual  Responses:  604,000. 

Total  Annual  Hours:  435,000. 

We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  e-mail  your 


request,  including  your  address,  phone 
number,  OMB  number,  and  CMS 
docmnent  identifier,  to 
Paperwork®hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  April  22,  2002. 

Centers  for  Medicare  and  Medicaid 
Services,  Office  of  Information 
Services,  Security  and  Standards 
Group,  Division  of  CMS  Enterprise 
Standards,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Fax  Number:  (410)  786- 
0262,  Attn:  Julie  Brovra.  CMS-855, 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167,  Attn:  Allison  Eydt, 
CMS  Desk  Officer. 

Dated:  April  3,  2002. 
John  P.  Burke,  m, 

CMS  Reports  Clearance  Officer.  CMS.  Office 

of  Information  Services,  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

[FR  Doc.  02-8824  Filed  4-10-02;  8:45  am) 

BIUING  COM  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcwnant  No.  ACYF/CB- 
2002-01] 

Announcement  of  ttie  Availability  of 
Financial  Assistance  and  Request  for 
Applications  To  Support  Adoption 
Opportunities  Demonstration  Projects, 
the  Abandoned  Infants  Assistance 
Resource  Center,  Migrant  and  Tribal 
Community-Based  Family  Resource 
and  Support  Programs,  and  a 
Community-Based  Family  Resource 
and  Support  Resource  Center 

agency:  Administration  on  Children. 
Youth  and  Families  (ACYF),  ACF, 
DHHS. 

ACTION:  Notice. 
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Statutory  Authority  and  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
Nambers 

Adoption  Opportunities:  Title  11  of  the 
Child  Abuse  Prevention  and  Treatment 
and  Adoption  Reform  Act  of  1978,  as 
amended,  [42  USC  5111]  CFDA:  93.652. 
Children's  Health  Act  of  2002:  Section 
330G  Subpart  I  of  part  D  of  title  III  of 
the  Public  Health  Service  Act,  as 
amended  [42  USC  254c-7l  CFDA: 
93.254. 

Abandoned  Infants:  Section  101  of 
the  Abandoned  Infants  Assistance  Act, 
as  amended  [42  USC  670  note]  CFDA: 
93.551. 

Community-Based  Family  Resource 
and  Support:  Title  II,  Sec.  201  of  the 
Child  Abuse  Prevention  and  Treatment 
Act,  as  amended  [42  USC  5116  et  seq.] 
CFDA:  93.590. 

SUMMARY:  The  Children's  Bureau  (CB) 
within  the  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  competing  new  Adoption 
Opportimities  Program  and  Abandoned 
Infants  Assistance.  Funds  from  the 
Adoption  Opportxinities  Program  are 
designed  to  provide  support  for 
demonstration  projects  that  facilitate  the 
elimination  of  barriers  to  adoption  and 
provide  permanent  loving  homes  for 
children  who  would  benefit  from 
adoption,  particularly  children  with 
special  needs.  Funds  from  the  Adoption 
Opportimities  Program  and  the 
Children's  Health  Act  of  2002  support 
the  National  Adoption  Internet 
Photolisting  Service  Information 
Exhcange  and  Special  Needs  Adoption 
Recruitment  and  Adoptive  Family 
Support  Project.  Funds  from  section  101 
of  the  Abandoned  Infants  Assistance 
Act,  as  amended  [42  USC  670  note] 
support  the  National  Resource  Center 
for  Programs  Serving  Abandoned  Infants 
and  Infants  at  Risk  of  Abandonment  and 
Their  Families.  The  Center  provides 
State  and  local,  private,  non-profit 
agencies  and  organizations  with  access 
to  information,  methods,  techniques  and 
strategies  for  establishing  an  effective. 
coorcUnated  range  of  comprehensive 
social  and  health  care  services  to  infants 
and  yoimg  children  and  their  families 
impacted  by  substance  abuse  and/or 
HIV  infection.  Funds  from  Title  11,  Sec. 
201  of  the  Child  Abuse  Prevention  and 
Treatment  Act  (CAPTA)  support  the 
Community-Based  Family  Resource  and 
Support  resource  center  and  programs. 
DATES:  The  closing  time  and  date  for 
receipt  of  applications  is  4:30  p.m. 
(Eastern  time  Zone)  on  May  30,  2002. 
Mailed  or  hand-carried  applications 


received  after  4:30  p.m.  on  the  closing 
date  will  be  classified  as  late. 

Note:  The  complete  program 
announcement,  including  all  necessary 
forms,  can  be  downloaded  and  printed  from 
the  Children's  Bureau  web  site  at 
www.acf.dhhs.gov/programs/cb.  Hard  copies 
of  the  complete  program  announcement  may 
be  requested  by  calling  the  National 
Adoption  Information  Clearinghouse  at 
l_888-251-0075.  The  complete  program 
announcement  is  necessary  for  any  potential 
applicant. 

FOR  RiRTHER  INFORMATION  CONTACT: 

Sally  Flanzer,  Children's  Bureau.  202- 
205-8914. 

SUPPLEMENTARY  INFORMATION: 

Priority  Areas 

2001A.  Adoption  Opportunities 

2002 A .  1     Developing  Models  for 
Increasing  Adoptive  Placement  of 
Minority  Children 

Eligible  Applicants:  States,  local 
government  entities,  federally 
recognized  Indian  Tribes  and  tribal 
organizations,  college  and  universities, 
public  or  private  non-profit  licensed 
child  welfare  or  adoption  agencies, 
licensed  child  care  or  respite  care 
providers,  and  incorporated  adoptive 
parent  groups  with  experience  working 
with  adoptive  populations  may  apply. 
Faith-based  organizations  are  eligible  to 
apply  for  these  grants.  Groups  of  faith- 
based  and  smaller  commimity-based 
organizations  should  consider 
collaborating  with  existing  coalitions  or 
to  form  new  coalitions  to  work  together 
in  conducting  projects;  however,  each 
coalition  must  identify  a  primary 
applicant  responsible  for  administering 
the  grant.-Faith-based,  community- 
based  and  primary  applicants  in 
consortia  must  be  otherwise  eligible  to 
apply  for  these  grants.  Colleges, 
universities  and  for-profit  agencies  may 
be  included  in  an  application,  as  a 
subcontractor  or  affiliate,  but  must 
waive  their  profit  in  order  to  receive 
Federal  funds  even  under  subgrant  or 
subcontract  arrangements,  with  eligible 
non-profit  agencies  and  organizations. 

Project  Duration:  This  announcement 
is  inviting  applications  for  project 
periods  up  to  three  years.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  three  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period  but  within  the  three  year  project 
period  will  be  entertained  in  subsequent 
years  on  a  noncompetitive  basis,  subject 
to  availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  tihat  continued  funding 


would  be  in  the  best  interest  of  the 
Government. 

Federal  Share  of  Project  Cost:  Grant 
amoimts  will  vary  and  may  range  from 
$50,000  to  $300,000  per  budget  period 
for  each  of  three  years.  The  dollar 
amoimt  requested  must  be  fully  justified 
and  documented. 

Matching  Requirements:  Grantees 
must  provide  at  least  10  percent  of  the 
total  approved  cost  of  the  project.  The 
total  approved  cost  of  the  project  is  the 
sum  of  the  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $900,000  of  Federal  funds 
(based  on  an  award  of  $300,000  per 
budget  period)  must  provide  a  match  of 
at  least  $99,999  (10  percent  of  the  total 
project  cost).  Grantees  will  be  held 
accountable  for  commitments  of  non- 
Federal  resources  even  if  over  the 
amount  of  the  required  match.  Failure  to 
provide  the  amoimt  will  result  in 
disallowance  of  Federal  match. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  four 
projects  will  be  funded. 

2002. A2    Developing  Models  for  Post- 
Legal  Adoption  Services 

Eligible  Applicants:  States,  local 
government  entities,  federally 
recognized  Indian  Tribes  and  tribal 
organizations,  college  and  universities, 
public  or  private  non-profit  licensed 
child  welfare  or  adoption  agencies, 
licensed  child  care  or  respite  care 
providers,  and  incorporated  adoptive 
parent  groups  with  experience  working 
with  adoptive  populations  may  apply. 
Faith-based  organizations  are  eligible  to 
apply  for  these-grants.  Groups  of  faith- 
based  and  smidler  community-based 
organizations  should  consider 
collaborating  with  existing  coalitions  or 
to  form  new  coalitions  to  work  together 
in  conducting  projects;  however,  each 
coalition  must  identify  a  primary 
applicant  responsible  for  administering 
the  grant.  Faith-based,  community- 
based  and  primary  applicants  in 
consortia  must  be  otherwise  eligible  to 
apply  for  these  grants.  Colleges, 
universities  and  for-profit  agencies  may 
be  included  in  an  application  as 
subcontractors  or  affiliates,  but  must 
waive  their  profit  in  order  to  receive 
Federal  funds  even  under  subgrant  or 
subcontract  arrangements,  with  eligible 
non-profit  agencies  and  organizations. 

Project  Duration:  This  announcement 
is  inviting  applications  for  project 
periods  up  to  three  years.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
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budget  period,  although  project  periods 
may  be  for  three  years.  Applications  for 
continuation  grants  funded  imder  these 
awards  beyond  the  one-year  budget 
period  but  within  the  three  year  project 
period  will  be  entertained  in  subsequent 
years  on  a  noncompetitive  basis,  subject 
to  availability  of  fimds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 

Federal  Share  of  Project  Cost:  Grant 
amounts  will  vary  and  may  range  from 
$50,000  to  $300,000  per  budget  period 
for  each  of  the  three  years.  The  dollar 
amount  requested  must  be  justified  as 
appropriate  to  the  activities  proposed. 

Matching  Requirements:  Grantees 
must  provide  at  least  10  percent  of  the 
total  approved  cost  of  the  project.  The 
total  approved  cost  of  the  project  is  the 
sum  of  the  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $900,000  of  Federal  funds 
(based  on  an  award  of  $300,000  per 
budget  period)  must  provide  a  match  of 
at  least  $99,999  (10  percent  of  the  total 
project  cost).  Grantees  will  be  held 
accountable  for  commitments  of  non- 
Federal  resources  even  if  over  the 
amount  of  the  required  match.  Failure  to 
provide  the  amount  will  result  in 
disallowance  of  Federal  match. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  four 
projects  will  be  funded. 

2002A.3    Developing  Models  of  Respite 
Care  as  a  Service  for  Families  Who 
Adopt  Children  With  Special  Needs 

Eligible  Applicants:  States,  local 
government  entities,  federally 
recognized  Indian  Tribes  and  tribal 
organizations,  college  and  imiversities, 
public  or  private  non-profit  licensed 
child  welfare  or  adoption  agencies, 
licensed  child  care  or  respite  care 
providers,  and  incorporated  adoptive 
parent  groups  with  experience  working 
with  adoptive  populations  may  apply. 
Faith-based  organizations  are  eligible  to 
apply  for  these  grants.  Groups  of  ^th- 
based  and  smaller  commiuiity-based 
organizations  should  consider 
collaborating  with  existing  coalitions  or 
to  form  new  coalitions  to  work  together 
in  conducting  projects:  however,  each 
coalition  must  identify  a  primary 
applicant  responsible  for  administering 
the  grant.  Faith-based,  community- 
based  and  primary  applicants  in 
consortia  must  be  otherwise  eligible  to 
apply  for  these  grants.  Colleges, 


universities  and  for-profit  agencies  may 
be  included  in  an  application  as 
subcontractors  or  affiliates,  but  must 
waive  their  profit  in  order  to  receive 
Federal  finds  even  under  subgrant  or 
subcontract  arrangements,  with  eligible 
non-profit  agencies  and  organizations. 

Project  Duration:  This  announcement 
is  inviting  applications  for  project 
periods  up  to  three  years.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  three  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period  but  within  the  three  year  project 
period  will  be  entertained  in  subsequent 
years  on  a  noncompetitive  basis,  subject 
to  availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 

Federal  Share  of  Project  Costs:  Grant 
amounts  will  vary  and  may  range  from 
$50,000  to  $300,000  per  budget-year  for 
each  of  the  three  years. 

Matching  or  Cost  Sharing 
Requirement:  Grantee  must  provide  at 
least  10  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  sum  of  the  ACF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $900,000  of  Federal  funds 
(based  on  an  award  of  $300,000  per 
budget  period)  must  provide  a  match  of 
at  least  $99,999  (10  percent  of  the  total 
project  cost).  Grantees  will  be  held 
accountable  for  commitments  of  non- 
Federal  resources  even  if  over  the 
amount  of  the  required  match.  Failure  to 
provide  the  amount  will  result  in 
disallowance  of  Federal  match. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  four 
projects  wiU  be  funded. 

2002A.4    National  Adoption  Internet 
Photolisting  Service- AdoptUSKids,  the 
National  Adoption  Information 
Exchange  System,  and  Special  Needs 
Adoption  Recruitment  and  Adoptive 
Family  Support  Project 

Eligible  Applicants:  Any  national. 
State,  or  local  government  entity,  public 
or  private  non-profit  agency, 
organization  or  university  with 
demonstrated  experience  in  adoption 
and  the  ability  to  maintain  a  National 
Adoption  Internet  Photolisting  Service- 
AdoptUSKids,  the  National  Adoption 
Information  Exchange  System,  and 
mount  a  special  needs  adoption 
recruitment  and  adoptive  family 


support  activity.  Faith-based 
organizations  are  eligible  to  apply  for 
this  grant  but  also  must  be  otherwise 
eligible.  The  Children's  Bureau  will 
accept  applications  that  represent 
partnerships  with  private  non-profit 
agencies,  organizations,  universities, 
and  foimdations  with  experience  in 
adoption  and  child  welfare  issues  and 
subcontracts  with  firms  specializing  in 
these  tasks.  Applications  representing 
multiple  entities  must  identify  a 
primary  applicant  responsible  for 
administering  the  grant. 

Project  Duration:  This  announcement 
is  inviting  applications  for  project 
periods  up  to  five  years.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  five  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period  but  within  the  five  year  project 
period  will  be  entertained  in  subsequent 
years  on  a  noncompetitive  basis,  subject 
to  availability  of  funds,  satis&ctory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
woidd  be  in  the  best  interest  of  the 
Government. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
$4,439,000  per  budget  year. 

Matching  or  Cost  Sharing 
Requirement:  This  project  is  being 
funded  under  both  the  Adoptions 
Opportunity  program,  which  as  no 
match  requirement,  and  the  Children's 
Health  Act,  which  has  a  25  percent 
match  requirement.  Therefore,  grantees 
must  provide  at  least  25  percent  of  only 
$2,839,000  of  the  total  approved  cost  of 
the  project.  The  non-Federal  share  may 
be  met  by  cash  or  in-kind  contributions, 
although  applicants  are  encouraged  to 
meet  their  match  reqiiirements  through 
cash  contributions.  Therefore,  a  project 
requesting  any  amoimt  more  than 
$14,195,000  of  Federal  funds  (based  on 
an  award  of  more  than  $2,839,000  per 
budget  period)  must  provide  a  match  of 
at  least  $4,731,667  (25  percent  of 
$14,195,000  of  the  total  project  cost). 
Grantees  will  be  held  accountable  for 
commitments  of  non-Federal  resources 
even  if  over  the  amount  of  the  required 
match.  Failure  to  provide  the  amount 
will  result  in  disallowance  of  Federal 
match. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  one  project 
will  be  funded. 

2002 A.5    Addressing  Barriers  to  Cross- 
Jurisdictional  Placement 

Eligible  Applicants:  State  child 
wel£Eire-agencies,  State  courts,  licensed 
child  welfare  or  adoption  agencies, 
advocacy  groups,  associations  that 
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support  cross-jurisdictional  adoption 
activities,  public  or  private  faith  and 
community-based  non-profit  licensed 
child  welfare  or  adoption  agencies,  and 
coalitions  or  collaborations  of  those 
groups  are  eligible  to  apply  but  must 
identify  a  principal  applicant.  Faith- 
based  organizations  are  eligible  to  apply 
for  these  grants.  Faith-based, 
conununity-based  and  primary 
applicants  in  collaborations  or 
coalitions  must  be  otherwise  eligible  to 
apply  for  these  grants. 

Project  Duration:  This  announcement 
is  inviting  applications  for  project 
periods  up  to  five  years.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  five  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period  but  within  the  five  year  project 
period  will  be  entertained  in  subsequent 
years  on  a  noncompetitive  basis,  subject 
to  availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 

Federal  Share  of  Project  Cost:  The 
tTunnmiim  Federal  share  of  the  project  is 
$300,000  per  budget  year. 

Matching  Requirements:  Grantees 
must  provide  at  least  10  percent  of  the 
total  approved  cost  of  the  project.  The 
total  approved  cost  of  the  project  is  the 
siun  of  the  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encoxuaged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $1,500,000  of  Federal  funds 
(based  on  an  award  of  $300,000  per 
budget  period)  must  provide  a  match  of 
at  least  $166,667  (10  percent  of  the  total 
project  cost).  Grantees  will  be  held 
accountable  for  commitments  of  non- 
Federal  resources  even  if  over  the 
amoimt  of  the  required  match.  Failiue  to 
provide  the  amoimt  will  result  in 
disallowance  of  Federal  match. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  one  project 
will  be  funded. 

2002B.  1    National  Resource  Center  for 
Programs  Serving  Abandoned  Infants 
and  Infants  at  Risk  of  Abandonment 
and  Their  Families 

Eligible  Applicants:  Public  or  private 
non-profit  agencies,  organizations,  and 
institutions  of  higher  learning  may 
apply.  Faith-based  organizations  are 
eligible  to  apply  for  these  grants. 

Project  Duration:  This  annoimcement 
is  inviting  applications  for  project 
periods  up  to  four  years.  Awards,  on  a 


competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  four  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period  but  within  the  four  year  project 
period  will  be  entertained  in  subsequent 
years  on  a  noncompetitive  basis,  subject 
to  availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government 

Federal  Share  of  Project  Costs:  The 
Federal  share  of  the  project  is  $700,000 
per  12-month  budget  period. 

Matching  Requirement:  Grantees  must 
provide  at  least  10  percent  of  the  total 
approved  cost  of  the  project.  The  total 
approved  cost  of  the  project  is  the  sum 
of  the  ACF  share  and  the  non-Federal 
share.  The  non-Federal  share  may  be 
met  by  cash  or  in-kind  contributions, 
although  applicants  are  encouraged  to 
meet  their  match  requirements  through 
cash  contributions.  Therefore,  a  project 
requesting  $2,800,000  of  Federal  funds 
(based  on  an  award  of  $700,000  per 
budget  period)  must  provide  a  match  of 
at  least  $311,111  (10  percent  of  the  total 
project  cost).  Grantees  will  be  held 
accountable  for  commitments  of  non- 
Federal  resources  even  if  over  the 
amount  of  the  required  match.  Failure  to 
provide  the  amount  will  result  in 
disallowance  of  Federal  match. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  one  project 
will  be  funded. 

2002C.  1    National  Resource  Center  for 
Community-Based  Family  Resource  and 
Support  Programs 

Eligible  Applicants:  Public  or  private 
non-profit  agencies,  including  faith- 
based  agencies,  organizations,  and 
institutions  of  higher  education  may 
apply.  Collaborative  efforts  and 
interdisciplinary  approaches  are 
encouraged.  Faith-based  organizations 
are  eligible  to  apply.  Applications  from 
collaborations  must  identify  a  primary 
applicant  responsible  for  administering 
"  the  grants. 

Project  Duration:  This  announcement 
is  inviting  applications  for  a  project 
period  up  to  two  years.  The  award,  on 
a  competitive  basis,  will  be  for  a  one- 
year  budget  period,  edthough  the  project 
period  may  be  for  two  years. 
Applications  for  continuation  grants 
funded  under  these  awards  beyond  the 
one-year  budget  period  will  be 
entertained  in  subsequent  years  on  a 
noncompetitive  basis,  subject  to 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 


would  be  in  the  best  interest  of  the 
Government. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
$1,075,000  per  budget  year. 

Matching  or  Cost  Sharing 
Requirement:  Grantees  must  provide  at 
least  10  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  siun  of  the  ACF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encoiuaged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $2,150,000  of  Federal  funds 
(based  on  an  award  of  $1,075,000  per 
budget  period)  must  provide  a  match  of 
at  least  $238,889  (10  percent  of  the  total 
project  cost).  Grantees  will  be  held 
accountable  for  commitments  of  non- 
Federal  resources  even  if  over  the 
amoimt  of  the  required  match.  Failure  to 
provide  the  amount  will  result  in 
disallowance  of  Federal  match. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  one  project 
will  be  funded. 

2002C.2    Grants  to  Tribes.  Tribal 
Organizations,  and  Migrant  Programs 
for  Community-Based  Family  Resource 
and  Support  Programs 

It  is  anticipated  that  three  grants  (one 
each  to  a  tribe,  a  tribal  organization,  and 
a  migrant  program)  will  be  funded 
imder  this  announcement  for  $109,450 
per  grantee  for  FY  2002.  This  amount 
reflects  the  maximimi  Federal  share  of 
this  project  not  exceeding  one-third  (1/ 
3)  of  one  percent  (1%)  of  the  Federal 
appropriation  for  Titie  n  for  each  12-  ~ 
month  budget  period. 

Eligible  Applicants:  Indian  tribes, 
tribal  organizations,  and  migrant 
programs  with  the  capacity  to  establish 
and  maintain  family  resoiux;e  services 
for  the  prevention  of  child  abuse  and 
neglect  and  linkages  with  the  State 
Network  of  Conmiimity-Based  Family 
Resource  and  Support  Programs  may 
apply.  Collaborative  efforts  and 
interdisciplinary  approaches  are 
encouraged.  Applicants  must  specify  if 
they  are  applying  as  a  "Tribe"  or  "Tribal 
Organization"  or  "Migrant  Program." 

Project  Duration:  This  announcement 
is  inviting  applications  for  project 
periods  up  to  three  years.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  three  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period  but  within  the  three-year  project 
period  will  be  entertained  in  subsequent 
years  on  a  noncompetitive  basis,  subject 
to  availability  of  funds,  satisfactory 
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progress  of  the  grantee  and  a 
determination  ^at  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
projected  to  be  $109,450  per  budget 
year. 

Matching  or  Cost  Sharing 
Requirement:  There  is  no  match 
required. 

Anticipated  Number  of  Projects  To  Be 
Funded:  It  is  anticipated  that  three 
projects  will  be  funded,  one  in  each 
area. 

Evaluation  Criteria 

Reviewers  will  consider  the  following 
factors  when  scoring  applications. 
Applicants,  in  order  to  adequately 
prepare  their  applications,  must  refer  to 
the  full  program  announcement  for  the 
specific  evaluation  criteria  for  each 
priority  area.  The  points  awarded  for 
each  criterion  vary,  depending  on  the 
specific  area. 

Criterion  1 :  Objectives  and  Need  for 
Assistance.  Applications  will  be  judged 
on  the  extent  to  which  they  clearly 
specify  the  purposes  and/or  strategies  of 
the  proposed  project  and  their 
relationship  to  legislative  authority  and 
child  welfare  outcomes,  as  appropriate; 
the  quality  of  their  statement  regarding 
the  need  for  the  project;  and  evidence 
that  the  applicant  understands  current 
issues  and  recent  developments  in  the 
field  that  may  have  relevance  to  the 
implementation  of  the  project. 
Applicants  must  refer  to  the  specific 
evaluation  criteria  for  each  priority  area 
contained  in  the  full  Program 
Announcement  in  order  to  adequately 
prepare  their  applicants.  The  points 
awarded  for  this  criterion  vary, 
depending  on  the  specific  priority  area. 

Criterion  2:  Approach.  Apphcants 
will  be  judged  on  the  clarity,  feasibility, 
and  thoroughness  of  their  description  of 
the  approach  that  they  intend  to  use  in 
implementing  proposed  projects.  The 
approach  sections  will  be  expected  to 
include,  as  appropriate,  information  on 
barriers  to  implementation  and 
proposed  solutions  to  those  barriers; 
necessary  collaborations  with  other 
organizations  and  agencies  and  their 
respective  roles;  evaluation  plans; 
reporting  requirements;  and  staffing 
plans.  Applicants  must  refer  to  the 
specific  evaluation  criteria  for  each 
priority  area  contained  in  the  full 
Program  Announcement  in  order  to 
adequately  prepare  their  applications. 
The  points  awarded  for  this  criterion 
vary,  depending  on  the  specific  priority 
area. 

Criterion  3:  Organizational  Profiles. 
Applicants  will  be  judged  on  the 


experience  and  demonstrated 
competence  of  staff  who  are  proposed  to 
implement  the  project  and,  as 
appropriate,  the  experience  of  the 
organization  in  implementing  related 
projects.  Applicants  must  refer  to  the 
specific  evaluation  criteria  for  each 
priority  area  contained  in  the  full 
Program  Announcement  in  order  to 
adequately  prepare  their  applications. 
The  points  awarded  for  this  criteria 
vary,  depending  on  the  specific  priority 
area. 

Criterion  4:  Budget  and  Budget 
Justification.  Applicants  will  be  judged 
on  the  adequacy,  reasonableness,  and 
completeness  of  their  budget  requests  to 
support  their  proposed  projects, 
including  their  management  plans  to 
control  and  account  for  expenditure  of 
project  funds.  Applicants  must  refer  to 
the  specific  evaluation  criteria  for  each 
priority  area  contained  in  the  full 
Program  Armouncement  in  order  to 
adequately  prepare  their  applicants.  The 
points  awarded  for  their  criterion  vary, 
depending  on  the  specific  priority  area. 

Required  Notification  of  the  Single 
Point  of  Contact 

Most  portions  of  this  program  are 
covered  under  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Arizona,  Colorado. 
Connecticut,  Hawaii,  Idaho,  Indiana, 
Kansas.  Louisiana,  Massachusetts, 
Minnesota,  Montana,  Nebraska,  New 
Jersey,  New  York,  Ohio,  Oklahoma, 
Oregon,  Palau,  Peimsylvania,  South 
Dakota,  Tennessee,  Vermont,  Virginia, 
Washington,  and  Wyoming  have  elected 
to  participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applicants 
ttom  these  jurisdictions  need  take  no 
action  regarding  E.O.  12372.  Apphcants 
for  projects  to  be  administered  by 
Federally  recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Applicants  to  the  Adoption 
Opportunities  program  are  also  exempt 
from  the  requirements  of  E.O.  12372. 
Otherwise,  applicants  should  contact 
their  SPOCs  as  soon  as  possible  to  alert 
them  of  the  prospective  applications 
and  receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 


part  of  the  award  process.  It  is 
imperative  that  the  applicant  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  indicate  the  date  of  this  submittal 
(or  the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424. 
item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally. 
SPOCs  are  requested  to  clearly 
differentiate  between  mere  advisory 
comments  and  those  official  State 
process  recommendations  which  may 
trigger  the  accommodate  or  explain  rule. 
A  list  of  the  Single  Points  of  Contact  for 
each  State  and  Territory  can  be  found 
on  line  at  http://www.whitehouse.gov/ 
omb/grants/spoc.html. 

Dated:  April  4,  2002. 
loan  E.  Ohl, 

Commissioner,  Administration  on  Children. 
Youth  and  Families. 
(FR  Doc.  02-8754  Filed  4-10-02;  8:45  am] 

BILUNQ  COOC  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02F-0142] 

Cyanotach  Corp.;  Rling  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cyanotech  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  Haematococcus  algae 
astaxanthin  as  a  nutrient  supplement. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Wallwork,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.  College  Park. 
MD  20740.  202-418-3078. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  2A4732)  has  been  filed  by 
Cyanotech  Corp..  c/o  T.  Todd  Lorenz, 
11034  West  Ocean  Air  Dr.,  #  252,  San 
Diego,  CA  92130.  The  petition  proposes 
to  amend  the  food  additive  regulations 
in  part  172  Food  Additives  Permitted  for 
Direct  Addition  to  Food  for  Human 
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Consumption  (21  CFR  part  172)  to 
provide  for  the  safe  use  of 
Haematococcus  algae  astaxanthin  as  a 
nutrient  supplement. 

The  agency  has  determined  xmder  21 
CFR  25.32(r)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  himian  enviroEunent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  March  29,  2002. 
Leslye  M.  Fraser, 

Acting  Director  of  Regulations  and  Policy, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  02-8746  Filed  4-10-02;  8:45  am] 
BILUNa  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Food  Safety  Research:  Availability  of 
Cooperative  Agreements;  Request  for 
Applications 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA),  in  its  request  for 
appUcations  (RFA),  is  announcing  the 
availability  of  approximately  $500,000 
in  research  funds  for  fiscal  year  (FY) 
2002.  These  funds  will  be  used  to 
support  collaborative  research  efforts 
between  the  Center  for  Food  Safety  and 
AppUed  Nutrition  (CFSAN)  and 
scientists  and  to  complement  and 
accelerate  ongoing  research  in  the  area 
of  transmissible  spongiform 
encephalopathies  (TSE)  in  order  to 
avoid  their  presence  in  the  nation's  food 
supply,  food  additives,  and  dietary 
supplements. 

DATES:  Submit  applications  by  June  10, 
2002. 

ADDRESSES:  Submit  completed 
appUcations  to:  Maura  Stephanos, 
Grants  Management  Specialist,  Grants 
Management  Staff  (HFA-520),  Division 
of  Contracts  and  Procurement 
Management,  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
2129,  Rockville,  MD  20857.  301-827- 
7183,  FAX  301-827-7101,  e-mail: 
mstephal@oc.fda.gov. 

AppUcation  forms  are  available  either 
from  Maura  Stephanos  (see  previous 
paragraph)  or  on  the  Internet  at  http:// 
www.grants.nih.gov/grants/funding/ 
phs398/phs398.html. 
rOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  administrative  and 
financial  management  aspects  of  this 


notice:  Maura  Stephanos  (see 
ADDRESSES). 

Regarding  the  programmatic  aspects 
of  this  notice:  John  W.  Newland, 
Microbial  Research  Coordinator,  Office 
of  Science  (HFS-06),  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy..  College  Park,  MD  20740.  301- 
43&-1915.  e-mail: 
john.newland@cfsan.fda.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

FDA  is  committed  to  reducing  the 
incidence  of  foodbome  illness  to  the 
greatest  extent  feasible  and  to  protecting 
the  integrity  of  the  nation's  food  supply. 
Research  in  food  safety  seeks  to  prevent 
foodbome  illness  by  improving  our 
ability  to  detect  and  quantitate 
foodbome  pathogens,  toxins  and 
chemicals  that  could  jeopardize  the 
safety  of  the  food  supply,  and  to  find 
new  and  improved  ways  to  control  these 
agents.  CFSAN  supports  multiyear 
cooperative  agreements  intended  to  help 
achieve  these  research  goals  of  reducing 
the  incidence  of  foodbome  illness  and 
ensuring  the  integrity  of  foods,  food 
additives,  and  dietary  supplements. 
This  extramural  program  supports  novel 
collaborative  research  efforts  between 
CFSAN  and  scientists,  and  leverages 
expertise  not  fovmd  within  CFSAN  to 
complement  and  accelerate  ongoing 
research.  Collaborations  such  as  these 
provide  information  critical  to  food 
safety  guidance  and  poUcymaking.  and 
stimulate  fmitful  interactions  between 
FDA  scientists  and  those  within  the 
greater  research  community. 

In  continuation  of  this  effort.  FDA  is 
annoxmcing  the  availability  of  research 
funds  for  FY  2002  to  support  research 
in  the  following  category:  The 
development  of  proteinase-resistant 
proteins  that  can  be  used  as  surrogates 
of  infectious  prions  associated  with  the 
family  of  diseases  known  as  TSE. 
Approximately  $500,000  will  be 
available  in  FY  2002.  FDA  anticipates 
making  awards  of  $100,000  to  $250,000 
(direct  plus  indirect  costs)  per  award 
per  year.  Support  of  these  agreements 
may  be  up  to  4  years  in  duration  with 
the  total  budget  amount  not  to  exceed 
$250,000  (direct  plus  indirect  costs)  per 
year  or  a  total  of  $1  million  for  a  4-year 
award.  Any  application  received  that 
exceeds  the  amounts  stated  previously 
will  not  be  considered  responsive  and 
will  be  returned  to  the  applicant 
without  being  reviewed.  "The  number  of 
agreements  funded  will  depend  on  the 
availability  of  Federal  funds  to  support 
the  projects  and  on  the  quality  of  the 
applications  received.  After  the  first 


year,  additional  years  of  noncompetitive 
support  are  predicated  upon 
performance  and  the  availability  of 
Federal  funds. 

FDA  will  support  the  research  studies 
covered  by  this  notice  imder  section  301 
of  the  Pubhc  Health  Service  Act  (42 
U.S.C.  241).  FDA's  research  program  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance,  No.  93.103. 

FDA  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010."  a  national  effort  to  reduce 
morbidity  and  mortality  and  to  improve 
quality  of  life.  Applicants  may  obtain  a 
hard  copy  of  the  "Healthy  People  2010" 
objectives,  vols.  I  and  11.  conference 
edition  (B0074)  for  $22  per  set,  by 
writing  to  the  Office  of  Disease 
Prevention  and  Health  Promotion 
Communication  Support  Center 
(Center).  P.O.  Box  37366,  Washington, 
DC  20013-7366.  Each  of  the  28  chapters 
of  "Healthy  People  2010"  is  $2  per 
copy.  Telephone  orders  can  be  placed  at 
the  Center  on  301-468-5690.  The 
Center  also  sells  the  complete 
conference  edition  in  CD-ROM  format 
(B0071)  for  $5.  This  publication  also  is 
available  on  the  Internet  at  http:// 
health.gov/healthypeople  imder 
"Publications." 

The  Public  Health  Service  (PHS) 
strongly  encourages  all  award  recipients 
to  provide  a  smoke-fi«e  workplace  and 
to  discourage  the  use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

n.  Research  Goals  and  Objectives 

Proposed  projects  designed  to  fulfill 
the  specific  objectives  of  the  following 
requested  project  will  be  considered  for 
funding.  Applicants  may  submit  more 
than  one  application.  It  should  be 
emphasized  that  in  the  foUovring  project 
there  is  a  particular  desire  to  promote 
the  development  of  surrogate  agents  and 
techniques  to  facilitate  studies  that  vrill 
reliably  predict  the  abiUty  of  treatments 
or  manufacturing  processes  to  inactivate 
the  infectivity  and  biological  activity  of 
prions  associated  with  the  family  of 
diseases  known  as  TSE.  None  of  the 
proposed  projects  should  involve 
himian  research  subjects  that  are  not 
exempt  from  the  Department  of  Health 
and  Human  Services  (DHHS) 
regulations  (45  CFR  part  46)  for  the 
protection  of  human  research  subjects. 
The  project  and  its  objectives  are  as 
follows: 

There  are  two  objectives  to  this 
project.  The  first  objective  of  this  project 
is  to  develop  proteinase  resistant 
proteins  that  can  serve  as  surrogates  for 
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infectious  prions  associated  with  the 
family  of  TSE  diseases.  These  proteinase 
resistant  surrogate  proteins  must  be 
suitable  for  reliably  measuring  the 
efficacy  of  treatments  or  manufacturing 
processes  intended  to  inactivate  the 
infectivity  and  biological  activity  of 
TSE-related  prions.  The  second 
objective  of  this  project  is  to  devise  a 
system  that  will  demonstrate  that  the 
surrogates  will  acciuately  predict  the 
efficacy  of  prion-targeted  inactivation 
methods  in  the  context  of  FDA- 
regulated  foods,  food  additives,  dietary 
supplements  or  cosmetics,  or  the 
equipment  used  to  manufacture  or 
process  them.  For  example,  the 
surrogates  should  be  evaluated  in  a 
regulated  product  wherein  processing 
helps  assxire  the  elimination  of 
infectious  prion  particles,  such  as  a 
gelatin-based  model  test  system  with 
potential  applicability  to  a  wide  range  of 
these  FDA-regulated  products. 
Theoretically,  such  a  system  could  rely 
upon  the  ability  to  unfold  beta  sheets 
that  are  structurally  more  stable  than 
prion  protein  to  correlate  surrogate 
performance  with  prion  inactivation. 
Alternatively,  a  system  may  rely  upon  a 
direct  demonstration  of  the  correlation 
between  surrogate  performance  and 
prion  inactivation  through  the  use  of 
bioassays.  Emphasis  will  be  placed  on 
creative  solutions  capable  of  both 
developing  the  desired  surrogates  and 
providing  evidence  of  their 
performance. 

m.  ^4echaIUsm  of  Support 

A.  Award  Instrument 

Support  for  this  program  will  be  in 
the  form  of  cooperative  agreements. 
These  cooperative  agreements  will  be 
subject  to  all  policies  and  requirements 
that  govern  the  research  grant  programs 
of  the  PHS,  including  the  provisions  of 
42  CFR  part  52  and  45  CFR  parts  74  and 
92.  The  regulations  issued  under 
Executive  Order  12372  do  not  apply  to 
this  program.  The  NIH  modular  grant 
program  does  not  apply  to  this  FDA 
program. 

B.  Eligibility 

These  cooperative  agreements  are 
available  to  any  foreign  or  domestic, 
public  or  private  non-profit  entity 
(including  State  and  local  units  of 
government)  and  any  foreign  or 
domestic,  for-profit  entity.  For-profit 
entities  must  commit  to  excluding  fees 
or  profit  in  their  request  for  support  to 
receive  awards.  Organizations  described 
in  section  501(c)(4)  of  the  Internal 
Revenue  Code  of  1968  that  engage  in 
lobbying  are  not  eligible  to  receive 
awards. 


C.  Length  of  Support 

The  length  of  support  wiU  be  for  up 
to  4  years.  Funding  beyond  the  first  year 
will  be  noncompetitive  and  will  depend 
on: 

1.  Satisfactory  performance  during  the 
preceding  year,  and 

2.  Availability  of  Federal  FY  funds. 
IV.  Reporting  Requirements 

Annual  Financial  Status  Reports 
(FSR)  (SF-269)  are  required.  An  original 
FSR  and  two  copies  shall  be  submitted 
to  FDA's  Grants  Management  Officer 
(see  ADDRESSES  section)  within  90  days 
of  the  budget  expiration  date  of  the 
cooperative  agreement.  Failure  to  file 
the  FSR  on  time  may  be  grounds  for 
suspension  or  termination  of  the 
agreement.  Program  Progress  Reports 
will  be  required  quarterly  and  will  be 
due  30  days  following  each  quarter  of 
the  applicable  budget  period  except  that 
the  foiulh  quarterly  report  which  will 
serve  as  the  annual  report  will  be  due 
90  days  after  the  budget  expiration  date. 
For  continuing  agreements,  an  annual 
Program  Progress  Report  is  also 
required.  Submission  of  the 
noncom[>eting  continuation  application 
(PHS  2590)  will  be  considered  as  the 
annual  Program  Progress  Report.  The 
recipient  will  be  advised  of  the 
suggested  format  for  the  Program 
Progress  Report  at  the  time  an  award  is 
made.  In  addition,  the  principal 
investigator  will  be  required  to  present 
the  progress  of  the  study  at  an  annual 
FDA  extramural  research  review 
workshop  in  Washington,  DC.  Travel 
costs  for  this  requirement  should  be 
specifically  requested  by  the  applicant 
as  part  of  their  application.  A  final  FSR, 
Program  Progress  Report,  and  Invention 
Statement,  must  be  submitted  within  90 
days  after  the  expiration  of  the  project 
period,  as  noted  on  the  Notice  of  Grant 
Award. 

Program  monitoring  of  recipients  will 
be  conducted  on  an  ongoing  basis  and 
written  reports  will  be  reviewed  and 
evaluated  at  least  quarterly  by  the 
Project  Officer  and  the  Project  Advisory 
Group.  Project  monitoring  may  also  be 
in  the  form  of  telephone  conversations 
between  the  Project  Officer/Grants 
Management  Specialist  and  the 
Principal  Investigator  and/or  a  site  visit 
with  appropriate  officials  of  the 
recipient  organization.  A  record  of  these 
monitoring  activities  will  be  duly  made 
in  an  official  file  specific  for  each 
cooperative  agreement  and  may  be 
available  to  the  recipient  of  the 
cooperative  agreement  upon  request. 


V.  Delineation  of  Substantive 
Involvement 

Inherent  in  the  cooperative  agreement 
award  is  substantive  involvement  by  the 
awarding  agency.  Accordingly,  FDA 
will  have  a  substantive  involvement  in 
the  programmatic  activities  of  all  the 
projects  funded  under  this  RFA. 
Substantive  involvement  may  include, 
but  is  not  limited  to  the  following: 

1.  FDA  will  provide  guidance  and 
direction  with  regard  to  the  scientific 
approach  and  methodology  that  may  be 
used  by  the  investigator. 

2.  FDA  will  participate  with  the 
recipient  in  determining  and  executing 
any:  (a)  Methodological  approaches  to 
be  used,  (b)  procedures  and  techniques 
to  be  performed,  (c)  sampling  plans 
proposed,  (d)  interpretation  of  results, 
and  (e)  microorganisms  and 
commodities  to  be  used. 

3.  FDA  will  collaborate  with  the 
recipient  and  have  final  approval  on  the 
experimental  protocols.  This 
collaboration  may  include  protocol 
design,  data  analysis,  interpretation  of 
findings,  coauthorship  of  publications, 
and  the  development  and  filing  of 
patents: 

VI.  Review  Procedure  and  Criteria 

A.  Review  Method 

All  applications  submitted  in 
response  to  this  RFA  will  first  be 
reviewed  by  grants  management  and 
program  staff  for  responsiveness.  To  be 
responsive,  an  application  must:  (1)  Be 
received  by  the  specified  due  date;  (2) 
be  submitted  in  accordance  with 
sections  m.B,  VII,  and  VIII.A  of  this 
document;  (3)  not  exceed  the 
recommended  funding  amount  stated  in 
section  I  of  this  document;  (4)  address 
the  specific  requirements  of  the  project 
stated  in  section  II  of  this  document; 
and  (5)  bear  the  original  signatures  of 
both  the  principal  investigator  and  the 
institution's/organization's  authorized 
official.  If  applications  are  found  to  be 
not  responsive  to  this  announcement, 
they  will  be  returned  to  the  applicant 
without  further  consideration. 

Responsive  applications  will  be 
reviewed  and  evaluated  for  scientific 
and  technical  merit  by  an  ad  hoc  panel 
of  experts  in  the  subject  field  of  the 
specific  application. 

Responsive  applications  will  also  be 
subject  to  a  second  level  of  review  by  a 
National  Advisory  Coimcil  for 
concurrence  with  the  recommendations 
made  by  the  first  level  reviewers.  Final 
funding  decisions  will  be  made  by  the 
Commissioner  of  Food  and  Drugs  or  his 
designee. 
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B.  Review  Criteria 

Applications  will  be  evaluated  by 
program  and  grants  management  staff 
for  responsiveness.  Applications  will  be 
reviewed  and  ranked.  Funding  will  start 
with  the  highest  ranked  application  and 
additional  awards  will  be  made  based 
on  an  application's  standing  within  the 
review  rankings.  All  questions  of  a 
technical  or  scientific  nature  should  be 
directed  to  the  CFSAN  program  staff, 
and  all  questions  of  an  administrative  or 
financial  nature  should  be  directed  to 
the  grants  management  staff.  (See  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  document  for  addresses.) 

All  applications  will  be  reviewed  and 
scored  on  the  following  criteria: 

1.  Soimdness  of  the  scientific 
rationale  for  the  proposed  study  and 
appropriateness  of  the  study  design  and 
its  ability  to  address  all  of  the  objectives 
of  the  RFA; 

2.  Availability  and  adequacy  of 
laboratory  facilities,  equipment,  and 
support  services,  e.g.,  bio-statistics 
computational  support,  databases,  etc.; 

3.  Research  experience,  training,  and 
competence  of  the  principal  investigator 
and  support  staff;  and 

4.  Whether  the  proposed  study  is 
within  the  budget  guidelines  and 
proposed  costs  have  been  adequately 
justified  and  fully  documented. 

Vn.  Submission  Requirements 

The  original  and  two  copies  of  the 
completed  Grant  Application  Form  PHS 
398  (Rev.  4/98  or  Rev.  5/01)  or  the 
original  and  two  copies  of  PHS  5161-1 
(Rev.  7/00)  for  State  and  local 
governments,  with  copies  of  the 
appendices  for  each  of  the  copies, 
should  be  delivered  to  Maura  Stephanos 
(see  ADDRESSES).  State  and  local 
governments  may  choose  to  use  the  PHS 
398  application  form  in  lieu  of  PHS 
5161-1.  The  application  receipt  date  is 
Jxme  10,  2002.  No  supplemental  or 
addendum  material  will  be  accepted 
after  the  receipt  date.  The  outside  of  the 
mailing  package  and  item  2  of  the 
application  face  page  should  be  labeled: 
"Response  to  RFA  FDA  CFSAN-02-3." 

Vm.  Method  of  Application 

A.  Submission  Instructions 
'  Applications  will  be  accepted  during 
normal  business  hours,  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  on  or 
before  the  established  receipt  date. 
Applications  will  be  considered 
received  on  time  if  sent  or  mailed  on  or 
before  the  receipt  date  as  evidenced  by 
a  legible  U.S.  Postal  Service  dated 
postmark  or  a  legible  date  receipt  from 
a  commercial  carrier,  imless  they  arrive 
too  late  for  orderly  processing.  Private 


metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  not  received  on  time  will 
not  be  considered  for  review  and  will  be 
returned  to  the  applicant.  (Applicants 
should  note  that  the  U.S.  Postal  Service 
does  not  uniformly  provide  dated 
postmarks.  Before  relying  on  this 
method,  applicants  should  check  with 
their  local  post  office.)  NOTE:  Do  not 
send  applications  to  the  Center  for 
Scientific  Research,  National  Institutes 
of  Health  (NIH).  Any  application  that  is 
sent  to  NIH,  and  is  Uien  forwarded  to 
FDA  and  not  received  in  time  for 
orderly  processing  will  be  deemed  not 
responsive  and  returned  to  the 
applicant.  Applications  must  be 
submitted  via  mail  or  hand  dehvery  as 
stated  previously.  FDA  is  unable  to 
receive  applications  electronically. 
Applicants  are  advised  that  FDA  does 
not  adhere  to  the  page  limitations  or  the 
type  size  and  line  spacing  requirements 
imposed  by  NIH  on  its  applications. 

B.  Format  for  Application 

Submission  of  the  application  must  be 
on  Grant  Application  Form  PHS  398 
(Rev.  4/98  or  Rev.  5/01)  or  PHS  5161- 
1  (Rev.  7/00).  All  "General  Instructions" 
and  "Specific  Instructions"  in  the 
application  kit  should  be  followed  with 
the  exception  of  the  receipt  dates  and 
the  mailing  label  address. 

The  face  page  of  the  application 
should  reflect  the  request  for 
applications  number,  RFA-FDA- 
CFSAN-02-3.  Data  included  in  the 
application,  if  restricted  with  the  legend 
specified  below,  may  be  entitled  to 
confidential  treatment  as  trade  secret  or 
confidential  commercial  information 
within  the  meaning  of  the  Freedom  of 
hiformation  Act  (5  U.S.C.  552(b)(4))  and 
FDA's  implementing  regulations  (21 

CFR  20.61). 

Information  collection  requirements 
requested  on  Form  PHS  398  and  the 
instructions  have  been  submitted  by 
PHS  to  the  Office  of  Management  and 
Budget  (0MB)  and  were  approved  and 
assigned  OMB  control  number  0925- 
0001.  The  requirements  requested  on 
Form  PHS  5161-1  were  approved  and 
assigned  OMB  control  niunber  0348- 
0043. 

C.  Legend 

Unless  disclosure  is  required  by  the 
Freedom  of  Information  Act  as  amended 
(5  U.S.C.  552)  as  determined  by  the 
freedom  of  information  officials  of 
DHHS  or  by  a  court,  data  contained  in 
the  portions  of  this  application  that 
have  been  specifically  identified  by 
page  number,  paragraph,etc.,  by  the 
applicant  as  containing  restricted 
information  shall  not  be  used  or 


disclosed  except  for  evaluation 
purposes. 

Dated:  April  5,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-8777  Filed  4-10-02;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No8.  990-4575  and  990-4576] 

Guidance  for  industry:  Food  Contact 
Substance  Notification  System; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  two  final  guidance 
docmnents  entitled:  "Preparation  of 
Food  Contact  Notifications  and  Food 
Additive  Petitions  for  Food  Contact 
Substances:  Chemistry 
Recommendations"  and  "Preparation  of 
Food  Contact  Notifications  for  Food 
Contact  Substances:  Toxicology 
Recommendations."  These  guidance 
documents  are  intended  to  provide 
guidance  for  industry  regarding  the 
preparation  of  food  contact  notifications 
(FCNs)  and  petitions  for  food  contact 
substances  (FCSs).  FDA  is  providing 
these  guidance  documents  as  part  of  its 
implementation  of  the  FCN  process 
established  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA). 

DATES:  Submit  written  or  electronic 
comments  on  these  guidance  documents 
at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  docvunents 
to  the  Office  of  Food  Additive  Safety 
(HFS-275),  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  2074(y-3835. 
Send  one  self-addressed  adhesive  label 
to  assist  that  office  in  processing  your 
requests.  Submit  written  comments  on 
these  guidance  docimients  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://www.fda.gov/dockets/ 
econunerits.  You  also  may  request  a 
copy  of  the  guidance  dociunents  by 
electronic  mail  at 

OPAPMN@CFSAN.FDA.GOV,  or  by 
telephone  to  the  Office  of  Food  Additive 
Safety  at  202-418-3087  (voice)  or  FAX 
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202-418-3131.  All  requests  should 
identify  the  guidance  dociiments  by  the 
titles  listed  in  the  SUMMARY  section.  See 
the  SUPPLEMEMTARY  INFORMATION  section 
for  electronic  access  to  the  guidance 
dociunents. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
205),  Food  and  Drug  Administration. 
5100  Paint  Branch  Pkwy.,  College  Park. 
MD  20740-3835,  202-418-3083. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  FDAMA  amended  section  409  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  348)  to  establish 
the  FCN  process  as  the  primary  method 
for  authorizing  new  uses  of  food 
additives  that  are  FCSs.  An  FCS  is 
defined  in  section  409(h)(6)  of  the  act  as 
"any  substance  intended  for  use  as  a 
component  of  materials  used  in 
manufactxuing,  packing,  packaging, 
transporting,  or  holding  food  if  such  use 
is  not  intended  to  have  any  technical 
effect  in  such  food."  FDA  expects  most 
new  uses  of  FCSs  that  previously  would 
have  been  regulated  by  issuance  of  a 
listing  regulation  in  response  to  a  food 
additive  petition  or  would  have  been 
exempted  from  the  requirement  of  a 
regulation  under  the  threshold  of 
regulation  process  will  be  the  subject  of 
FCNs.  FDA  is  announcing  the 
availability  of  two  final  guidance 
dociiments  entitled:  "Preparation  of 
Food  Contact  Notifications  and  Food 
Additive  Petitions  for  Food  Contact 
Substances:  Chemistry 
Recommendation"  (Docket  No.  99D- 
4575)  and  "Preparation  of  Food  Contact 
Notifications  for  Food  Contact 
Substances:  Toxicology 
Recommendations"  (Docket  No.  99D- 
4576).  These  documents  are  intended  to 
provide  guidance  for  industry  regarding 
the  preparation  of  FCNs.  FDA  is 
providing  these  final  guidance 
documents  as  part  of  its  implementation 
of  the  FCN  process  established  by 
FDAMA. 

n.  Significance  of  Guidance 

These  two  final  guidance  documents 
represent  the  agency's  current  thinking 
on  the  data  and  information  that  should 
be  submitted  in  an  FCN.  These  guidance 
documents  do  not  create  or  confer  any 
rights  for  or  on  any  person  and  do  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regulations.  These  two  guidance 
dociunents  are  level  1  guidance  under 


the  agency's  good  guidance  practices 
(GGPs)  regulation  (21  CFR  10.115). 

Because  they  are  level  1  guidance 
under  the  agency's  GGPs.  FDA 
aimounced  the  availability  of  these  two 
guidance  documents  entitled: 
"Preparation  of  Premarket  Notifications 
for  Food  Contact  Substances:  Chemistry 
Recommendations"  and  "Preparation  of 
Premarket  Notifications  for  Food 
Contact  Substances:  Toxicology 
Recommendations"  in  draft  form  for 
comment  in  a  notice  published  in  the 
Federal  Register  of  November  12. 1999 
(64  FR  61648).  The  comment  period  for 
these  two  draft  guidance  documents 
closed  on  February  14.  2000.  FDA 
received  two  comments  on  the  draft 
guidance  documents  which  it  has 
addressed  in  the  final  guidance 
docimients  being  made  available  by  this 
notice.  Thus,  in  accordance  with  its 
GGPs.  FDA  is  now  reissuing  these  two 
guidance  documents  in  final  form.  The 
final  guidance  documents  have  different 
titles  than  the  draft  guidance  documents 
made  available  in  the  November  12. 
1999.  notice. 

ni.  Comments 

Interested  persons  may.  at  any  time, 
submit  written  comments  regarding  the 
guidance  documents  to  the  Dockets 
Management  Branch  (see  ADDRESSES 
section  for  address).  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
appropriate  docket  numbers  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  documents 
and  received  comments  may  be 
examined  in  the  office  above  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

rV.  Electronic  Access 

The  guidance  also  may  be  accessed  on 
the  Internet  site  for  the  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN) 
listing  all  CFSAN  guidances  at  http:// 
www.cfsan.fda.gov/~dms/ 
guidance.html. 

Dated:  March  29.  2002. 
Nfargaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-8745  Filed  4-10-02;  8:45  ami 

BILLING  COM  41«0-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doctot  No.  02D-0081] 

Draft  "Guidance  for  Industry:  A 
Modified  Lot-R«lease  Specification  for 
Hepatitis  B  Surface  Antigen  (HBsAg) 
Assays  Used  to  Test  Bkwd,  Blood 
Components,  and  Source  Plasma 
Donations;"  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  dociiment  entitled 
"Guidance  for  Industry:  A  Modified  Lot- 
Release  Specification  for  Hepatitis  B 
Surface  Antigen  (HbsAg)  Assays  Used  to 
Test  Blood.  Blood  Components,  and 
Source  Plasma  Donations."  dated  April 
2002.  The  draft  guidance  document 
when  finalized  is  intended  to  provide 
recommendations  to  manufacturers  of 
assays  for  the  detection  of  HBsAg  that 
are  intended  to  be  used  to  test  blood, 
blood  components,  and  Source  Plasma. 
Topics  include  recommendations  on 
minimum  sensitivity  specifications  for 
HbsAg  assays  used  to  test  blood,  blood 
components,  and  Source  Plasma 
donations. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  to 
ensure  their  adequate  consideration  in 
preparation  of  the  final  document  by 
July  10.  2002.  General  comments  on 
agency  guidance  docimients  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Office  of  Communication.  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  docimient  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800.  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  L.  Okrasinski.  Center  for 
Biologies  Evaluation  and  Research 
(HFM-17).  Food  and  Drug 
Administration.  1401  Rockville  Pike. 
Rockville.  MD  20852-1448.  301-827- 
6210. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

I  FDA  is  announcing  the  availability  of 
a  draft  document  entitled  "Guidance  for 
Industry:  A  Modified  Lot-Release 
Specification  for  Hepatitis  B  Surface 
Antigen  (HBsAg)  Assays  Used  to  Test 
Blood.  Blood  Components,  and  Source 
Plasma  Donations."  dated  April  2002. 
Under  21  CFR  610.44.  manufacturers  of 
HBsAg  assays  used  to  test  donations 
must  verify  acceptable  sensitivity  and 
specificity  of  such  kits  by  testing  the  kit- 
lots  using  an  FDA  reference  panel.  This 
draft  guidance  document  is  intended  to 
provide  recommendations  to 
manufacturers  of  assays  for  the 
detection  of  HBsAg  that  are  intended  to 
be  used  to  test  blood,  blood 
components,  and  Source  Plasma 
donations.  The  current  limit  of 
detection  specification  for  HBsAg  assays 
used  to  test  blood  donations 
corresponds  to  1.0  nanogram  (ng) 
HBsAg/milliliter  (mL),  and  was 
established  in  1996.  The  draft  guidance 
contains  the  recommendation  that  all 
HBsAg  detection  assays  that  are  used  to 
test  blood,  blood  components,  and 
Source  Plasma  donations  have  a  lower 
limit  of  detection  specification  of  0.50 
ng  HBsAg/mL  or  less. 

iThis  draft  guidance  is  being  issued 
onsistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  the  minimum  sensitivity  for  the 
HBsAg  assays  used  to  test  blood  and 
Source  Plasma  donations.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirement  of  the 
applicable  statutes  and  regiilations. 

tl.  Comments 

I   This  draft  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written  or 
electronic  comments  regarding  this  draft 
guidance  document.  Submit  written  or 
electronic  comments  to  ensure  adequate 
consideration  in  preparation  of  the  final 
document  by  July  10,  2002.  Two  copies 
of  any  comments  are  to  be  submitted. 


except  individuals  may  submit  one 
copy.  Conunents  should  be  identified 
with  the  docket  number  found  in  the 
brackets  in  the  heading  of  this 
document.  A  copy  of  the  docimient  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/cber/guidelines.htm  or 
http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  March  29,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-8747  Filed  4-10-02;  8:45  am)  , 
BILUNG  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group,  Biomedical  Research  and  Research 
Training  Review  Subcommittee  B. 

Date:  June  13,  2002. 

Time:  8  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Select— Bethesda, 
8120  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Arthur  L.  Zachary,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  1AS-13H, 
Bethesda,  MD  20892,  (301)  594-2886, 
zacharya@nigms.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 


Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research:  93.88. 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  April  2.  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-8724  Filed  4-10-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group  Biomedical  Research  and  Research 
Training  Review  Subcommittee  A 

Date;  June  12,2002 

Tilne:  8  AM  to  6  PM 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814 

Contact  Person:  Carole  H.  Latker,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  lAS-13, 
Bethesda,  MD  20892,1301)  594-2848, 
latkerc@nigms.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research:  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistiy 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 
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Dated:  April  2,  2002. 
LaVerae  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-8725  Filed  4-10-02;  8:45  am) 

BHJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Instltuts  on  Aging;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Coimselors,  NIA. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b{c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  on  Aging,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIA. 

Dbte.  May  20-21,  2002. 

Oosed:  May  20.  2002.  7  PM  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence,  of  individual  investigators. 

Place:  Gerontology  Research  Center,  4940 
Eastern  Avenue.  Baltimore.  MD  21224. 

Closed:  May  21.  2002.  8  AM  to  8:15  AM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence,  of  individual  investigators. 

Place:  Gerontology  Research  Center,  4940 
Eastern  Avenue.  Baltimore.  MD  21224. 

Open:  May  21.  2002.  8:15  AM  to  12:30  PM. 

Agenda:  Committee  Discussion. 

Place:  Gerontology  Research  Center.  4940 
Eastern  Avenue.  Baltimore.  MD  21224. 

Closed:  May  21.  2002. 12:30  PM  to  1:30 
PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence,  of  individual  investigators. 

Place:  Gerontology  Research  Center,  4940 
Eastern  Avenue,  Baltimore,  MD  21224. 

Open:  May  21.  2002. 1:30  PM  to  5  PM. 
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Agenda:  Committee  Discussion. 

Place:  Gerontology  Research  Center.  4940 
Eastern  Avenue.  Baltimore,  MD  21224. 

Closed:  May  21.  2002.  5  PM  to  6  PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  ana 
competence,  of  individual  investigators. 

Place:  Gerontology  Research  Center,  4940 
Eastern  Avenue,  Baltimore,  MD  21224. 

Contact  Person:  Dan  L.  Longo,  MD. 
Scientific  Director.  National  Institute  of 
Aging,  Gerontology  Research  Center, 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore.  MD  21224-6825. 
410-558-8110.  dll4q@rua.nih.gov. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-govenunent 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866.  Aging  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  April  3,  2002. 
UVenie  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-8726  Filed  4-10-02;  8:45  am] 

BNJJNQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Health 

National  Institute  of  Mental  Healtti; 
Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the   ' 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosing  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
Center  for  Services  and  interventions 
Research. 

Date:  April  10.  2002. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 


Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6150,  MSC  9608. 
Bethesda,  MD  20892-9608,  301/443-7216. 
hhaigler@mail.  nih  .gov. 

The  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health,  HHS) 

Dated:  April  4,  2002. 
Anna  Snoufier, 

Depu  ty  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-8727  Filed  4-10-02;  8:45  am] 

aiUJNQ  coot  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Cloeed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  April  29.  2002. 

Time:  1  PM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700-B  Rockledge,  Room  2223. 
Bethesda.  MD  20892,  (Telephone  Conference 

Call). 

Contact  Person:  Anna  Ramsey-Ewing.  PhD. 
Scientific  Review  Administrator.  Scientific 
Review  Program.  Division  of  Extramural 
Activities.  NIAID,  NIH,  Room  2217,  6700-B 
Rockledge  Drive,  MSC  7616,  Bethesda,  MD 
20892-7616,  301  496-2550,  arl5o@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy,  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 


I  Dated:  April  4.  2002. 
lia Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-8729  Filed  4-10-02;  8:45  am] 

BHJJNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(b)(4) 
and  552b(c)(6).  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

I  Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  RFA-AA-92-991 
ALCOHOL-RELATED  PROBLEMS  AMONG 
COLLEGE  STUDENTS:  EPIDEMIOLOGY 
AND  PREVENTION. 

Date:  May  1-2,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
I  ipplications. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Rd.,  Bethesda,  MD  20814. 

Contact  Person:  Dorita  Sewell,  PHD. 
Scientific  Review  Administrator.  Extramural 
Project  Review  Branch.  Office  of  Scientific 
Affairs.  National  Institute  on  Alcohol  Abuse 
and  Alcoholism,  National  Institute  of  Health, 
6000  Executive  Boulevard,  Suite  409,  MD 
20892.  301-443-2890,  dsewell® mail. nih. gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants. 
National  Institutes  of  Health.  HHS) 

Dated:  April  4.  2002. 
Anna  Snouffier, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-8730  Filed  4-10-02;  8:45  am] 
BNJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning    ^ 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel.  CONTRACT  PROPOSAL 
REVIEW — Loan  Replacement  Program. 

Date:  April  29.  2002. 

T/me.^  AMtoll  AM. 

Agenda:  To  review  and  evaluate  contract 
profKtsals. 

Piace:  Willco  Building,  Suite  409,  6000 
Executive  Boulevard,  Rockville,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch.  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd.. 
Bethesda,  MD  20892-7003,  301-443-9787. 
etayyor@njoaa.ni7j.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health.  HHS) 

Dated:  April  4,  2002. 
Anna  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-8731  Filed  4-10-02;  8:45  am) 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 
■  Date:  April  15-16,  2002. 

Time:  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Marina-San  Diego,  333 
West  Harbor  Drive,  San  Diego,  CA  92101- 
7700. 

Contact  Person:  Phillip  F.  Wiethom. 
Scientific  Review  Administrator.  Scientific 
Review  Branch,  NINDS/NIH/DHHS. 
Neuroscience  Center,  6001  Executive  Blvd. 
Suite  3208,  MSC  9529,  Bethesda.  MD  20892- 
9529,  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  April  4,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-8732  Filed  4-10-02;  8:45  am) 
HLUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communications  Disorders; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Deafiiess  and  Other 
Communication  Disorders  Advisory 
Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
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language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Deafness  and 
Other  Communication  Disorders  Advisory 
Council. 

Date:  May  22,  2002. 
Open:  8:30  a.m.  to  11:30  a.m. 
Agenda:  Staff  reports  on  divisional, 
programmatic,  and  special  activities. 

Place:  31  Center  Drive,  Bldg.  31.  Conf.  Rm. 
10.  Bethesda,  MD  20892. 
Closed:  11:30  a.m.  to  Adjournment. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  31  Center  Drive,  Bldg.  31,  Conf.  Rm. 
10,  Bethesda,  MD  20892. 

Contact  Person:  Craig  A.  Jordan,  PhD, 
Chief,  Scientific  Review  Branch,  NIH/ 
^41DCD/DER,  Executive  Plaza  South,  Room 
400C,  Bethesda.  MD  20892-7180,  301-496- 
8683. 

In  the  interest  of  seciuity,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will, need  to  show  a  photo  l.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nidcd.nih.gov/about/councils/ndcdac/ 
ndcdac.htm,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  April  4,  2002. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  02-8733  Filed  4-10-02;  8:45  am] 

BILLING  CODE  4140-01-M 


amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C.  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu^  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis,  Panel. 

Date:  May  24,  2002. 

Time:  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Tracy  A.  Shahan,  PHD, 
Scientific  Review  Administrator,  NIH/ 
NIAMS.  Bethesda,  MD  20892,  (301)  594- 
4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  April  4,  2002. 
La  Verne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-8735  Filed  4-10-O2;  8:45  ami 
MLLMO  COOe  4410-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutas  of  Haalth 

National  Inatttute  of  Arthritis  and 
Muaculoskalatal  and  Sl(in  Diseases; 
Notica  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Coimselors,  National 
Institute  of  Neurological  Disorders  and 
Stroke. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  shotdd 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C.  as  amended 


for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Neurological 
Disorders  and  Stroke,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Institute  of 
Neurological  Disorders  and  Stroke. 
Date:  May  5-7.  2002. 
Closed:  May  5,  2002,  7  PM  to  10  PM. 
Agenda:  To  review  and  evaluate  personal 
qualiflcations  and  performance,  and 
competence  of  individual  investigators. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 
Open:  May  6,  2002,  8:15  AM  to  9:10  AM. 
Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  Neuroscience  Center,  Conference 
Room  A1/A2,  6001  Executive  Boulevard, 
Rockville,  MD  20852. 

Closed:  May  6,  2002,  9:10  AM  to  9:30  AM. 
Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Neuroscience  Center,  Conference 
Room  A1/A2,  6001  Executive  Boulevard. 
Rockville.  MD  20852. 
Open:  May  6,  2002,  9:30  AM  to  10:10  AM. 
Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  Neuroscience  Center,  Conference 
Room  A1/A2,  6001  Executive  Boulevard, 
Rockville,  MD  20852. 

Closed:  May  6,  2002, 10:10  AM  to  10:45 
AM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Neuroscience  Center,  Conference 
Room  A1/A2,  6001  Executive  Boulevard, 
Rockville,  MD  20852. 

Open:  May  6,  2002, 10:45  AM  to  11:25  AM. 
Agenda:  To  discuss  program  plaiming  and 
program  accomplishments. 

Place:  Neuroscience  Center,  Conference 
Room  A1/A2,  6001  Executive  Boulevard, 
Rockville,  MD  20852. 
Closed:  May  6,  2002, 11:25  AM  to  1:00  PM. 
Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Neuroscience  Center,  Conference 
Room  A1/A2, 6001  Executive  Boulevard. 
Rockville,  MD  20852. 

Open:  May  6,  2002, 1  PM  to  2:25  PM. 
Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  Neuroscience  Center,  Conference 
Room  A1/A2, 6001  Executive  Boulevard, 
Rockville,  MD  20852. 
Closed:  May  6,  2002,  2:25  PM  to  3  PM. 
Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Neuroscience  Center,  Conference 
Room  A1/A2, 6001  Executive  Boulevard, 
Rockville.  MD  20852. 

Open:  May  6.  2002.  3  PM  to  3:40  PM. 
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Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  Neuroscience  Center,  Conference 
Room  A1/A2,  6001  Executive  Boulevard, 
Rockville,  MD  20852. 

Closed:  May  6,  2002.  3:40  PM  to  4  PM. 

Agenda:  To  review  and  evaluate  personal 
cpialifications  and  performance,  and 
competence  of  Individual  investigators. 

Place:  Neuroscience  Center,  Conference 
Room  A1/A2,  6001  Executive  Boulevard, 
Rockville,  MD  20852. 

Closed:  May  6,  2002,  5  PM  to  9  PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Closed:  May  7,  2002,  8:30  AM  to 
/idjournment. 

Agenda:  To  review  and  evaluate  personal 
qiualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda.  MD  20814. 

Contact  Person:  Story  C.  Landis,  PhD, 
Director,  Division  of  Intramural  Research, 
NINDS,  National  Institutes  of  Health, 
Building  36,  Room  5A05,  Bethesda,  MD 
20892,  301-435-2232. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

I  Dated:  April  4,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-8737  Filed  4-10-02;  8:45  am] 
BILUN6  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

P\u«uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(cH6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  tmwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Qivironmental  Health  Sciences  Special 


Emphasis  Panel  Functional  Proteomics: 
Applications  to  Environmental  Health 
Research. 

Date:  May  21-23,  2002. 

Time:  7  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hawrthom  Suites  Hotel,  300 
Meredith  Drive,  Durham,  NC  27713. 

Contact  Person:  Linda  K  Bass,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Institute  of  Environmental 
Health  Sciences.  P.O.  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  919/541- 
1307. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Collaborative  Centers  for 
Parkinson's  Disease  Environmental  Research 
(FRA  ES  02-003). 

Date:  June  23-25,  2002. 

Time:  7  PM  to  5  PM. 

Agenda:  Radisson  Governors  Inn,  1—40  & 
Davis  Dr.,  Exit  280,  Research  Triangle  Park, 
NC  27709. 

Contact  Person:  Linda  K  Bass,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Institute  of  Environmental 
Health  Sciences,  P.O.  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709.  (919)  541- 
1307. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  ft'om  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NEEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  April  4,  2002. 
LaVente  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-8738  Filed  4-10-02;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 


as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
2(4). 

Date:  April  10,  2002. 

Time:  11  AM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Prabha  L.  Atreya,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5152, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
8367. 

This  notice  is  being  published  less  than  15  ^ 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote.April  17,2002. 

Time:  11:30  AM  to  12:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Charles  N.  Rafferty,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4114. 
Bethesda,  MD  20892,  (301)  435-3562. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  18,  2002. 

Time:  1  PM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Angela  M.  Pattatucci- 
Aragon,  PhD,  Scientific  Review 
Administrator,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive.  Room  5220,  MSC  7852,  Bethesda,  MD 
20892,  (301)  435-1775. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  Qie  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  26,  2002. 

Time:  9  AM  to  10:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contort  Person,- Charles  N.  Rafferty.  PhD, 
NIOSH  Scientific  Review  Administrator. 
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Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  4114.  Bethesda.  MD  20892,  (301)  435- 
3562. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research.  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  April  4,  2002. 
Anna  SnoufTer, 

Deputy.  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-8728  Filed  4-10-02;  8:45  ami 
BHJJNG  COW  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  April 
7.  2002.  4  PM  to  April  9,  2002. 10  AM. 
Argonne  Guest  House,  Argonne 
National  Laboratory,  9700  South  Cass 
Avenue — Bldg  460,  Argonne,  IL,  60439 
which  was  published  in  the  Federal 
Register  on  March  27.  2002.  67  FR 
14724-14725. 

The  starting  time  of  the  meeting  on 
April  7.  2002  has  been  changed  to  7  PM. 
The  meeting  dates  and  location  remain 
the  same.  The  meeting  is  closed  to  the 
public. 

Dated:  April  4.  2002. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-8734  Filed  4-10-02;  8:45  am] 
BNJJNQ  COOK  4410-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  15.  2002. 
Time:  1  p.m.  to  2  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Marcia  Litwack,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4150, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1719. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  18,  2002. 
Time:  11  a.m.  to  12  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Michael  Micklin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3178, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1258,  micklinm®csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
rtote:  April  23,  2002. 
Time:  8  a.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Stephen  M.  Nigida,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4112. 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
3565. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  83.893,  National 
Institutes  of  Health,  HHS) 

Dated:  April  4,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-8736  Filed  4-UM)2;  8:45  am) 

atUMQ  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4572-0-21] 

Office  of  ttie  Chief  Financial  Officer; 
Order  of  Succession 

agency:  Office  of  the  Chief  Financial 

Officer.  HUD. 

ACTION:  Notice  of  order  of  succession. 


SUMMARY:  In  this  notice,  the  Chief 
Financial  Officer  of  the  Department  of 
Housing  and  Urban  Development 
designates  the  Order  of  Succession  for 
the  Office  of  Chief  Financial  Officer. 
EFFECTIVE  DATE:  April  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  L.  Williams,  Administrative 
Officer,  Office  of  the  Chief  Financial 
Officer.  Department  of  Housing  and 
Urban  Development.  Room  2104.  451 
7th  Street.  SW..  Washington.  DC  20410. 
(202)  708-0313.  (This  is  not  a  toll-free 
niunber.)  This  niunber  may  be  accessed 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  (toll-free). 
SUPPLEMENTARY  INFORMATION:  The  Chief 
Financial  Officer  for  the  Department  of 
Housing  and  Urban  Development  is 
issuing  this  Order  of  Succession  of 
officials  authorized  to  perform  the 
functions  and  duties  of  the  Office  of  the 
Chief  Financial  Officer  when,  by  reason 
of  absence,  disability,  or  vacancy  in 
office,  the  Chief  Financial  Officer  is  not 
available  to  exercise  the  powers  or 
perform  the  duties  of  the  office.  This 
Order  of  Succession  is  subject  to  the 
provisions  of  the  Vacancy  Reform  Act  of 
1998.  5  U.S.C.  3345-3349d. 

Accordingly,  the  Chief  Financial 
Officer  designates  the  following  Order 
of  Succession: 

Section  A.  Order  of  Succession 

Subject  to  the  provisions  of  the 
Vacancy  Reform  Act  of  1998,  during  any 
period  when,  by  reason  of  absence, 
disability,  or  vacancy  in  office,  the  Chief 
Financial  Officer  is  not  available  to 
exercise  the  powers  or  perform  the 
duties  of  the  Chief  Financial  Officer,  the 
following  officials  within  the  Office  of 
the  Chief  Financial  Officer  are  hereby 
designated  to  exercise  the  powers  and 
perform  the  duties  of  the  Office: 

(1)  Deputy  Chief  Financial  Officer; 

(2)  Assistant  Chief  Financial  Officer 
for  Budget; 

(3)  Assistant  Chief  Financial  Officer 
for  Accoimting: 

(4)  Assistant  Chief  Financial  Officer 
for  Financial  Management. 

These  officials  shall  perform  the 
functions  and  duties  of  the  Office  in  the 
order  specified  herein,  and  no  official 
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shall  serve  unless  all  the  other  officials, 
whose  position  titles  precede  his/hers  in 
this  order,  are  unable  to  act  by  reason 
of  absence,  disability,  or  vacancy  in 
office. 

Section  B.  Authority  Superseded 

J  This  Order  of  Succession  supersedes 
the  Order  of  Succession  for  the  Office  of 
the  Chief  Financial  Officer,  published  at 
66  FR  23947  (May  3,  2001). 

Authority:  Sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C.  3S35(d). 

Dated:  April  3.  2002. 
Angela  M.  Antonelli, 

Chief  Financial  Officer,  Department  of 

Housing  and  Urban  Development. 

(FR  Doc.  02-8778  Filed  4-10-02;  8:45  am] 

BILLING  CODE  4210-77-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Neotropical  Migratory  Bird 
Conserviaton  Act:  Request  for  Grants 
Proposals  for  Year  2002 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  request  for  proposals. 

SUMMARY:  The  piupose  of  this  notice  is 
to  advise  the  public  that  the  Fish  and 
Wildlife  Service  (Service)  is  accepting 
proposals  for  funding  under  the 
Neotropical  Migratory  Bird 
Conservation  Act  (Act)  program. 
Projects  may  be  for  protection  and 
management  of  neotropical  migratory 
bird  populations;  maintenance, 
management,  protection,  and  restoration 
of  their  habitats;  research  and 
monitoring;  law  enforcement;  and 
community  outreach  and  education. 
Projects  may  be  located  in  the  U.S., 
Latin  America  or  the  Caribbean,  and 
require  matching  funds. 
DATES:  Proposals  must  be  postmarked 
no  later  than  May  13,  2002. 
ADDRESSES:  Address  proposals  to: 
Division  of  Bird  Habitat  Conservation, 
U.S.  Fish  and  Wildlife  Service,  4401 
North  Fairfax  Drive,  Suite  110, 
Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Douglas  Ryan  or  Office  Secretary, 
Division  of  Bird  Habitat  Conservation. 
703.358.1784;  facsimile  703.358.2282. 
SUPPLEMENTARY  INFORMATION:  The 
piuposes  of  the  Neotropical  Migratory 
Bird  Conservation  Act  (Act)  are  to: 
I  1.  Perpetuate  healthy  populations  of 
neotropical  migratory  birds; 

2.  Assist  in  the  conservation  of  these 
birds  by  supporting  conservation 


initiatives  in  the  United  States,  Latin 
America,  and  the  Caribbean;  and 

3.  Provide  financial  resources  and 
foster  international  cooperation  for 
those  initiatives. 

The  Act  authorizes  $5  million  for  this 
program,  and  Congress  appropriated  $3 
million  for  Fiscal  Year  2002.  At  a 
minimum,  75%  of  this  money  will  be 
available  for  projects  outside  the  United 
States.  No  maximiun  request  has  been 
established.  The  match  ratio  is  3:1, 
calculated  in  U.S.  dollars.  That  is,  every 
grant  dollar  requested  under  the  Act 
must  be  matched  by  3  partner  dollars. 
U.S.-Federal  fimds  may  be  used  to 
support  projects,  but  may  not  be  used  as 
match.  Partner  fimds  for  U.S.  projects 
must  be  in  cash,  whereas  fluids  for 
projects  in  Latin  America  stnd  the 
Caribbean  may  be  cash  or  in-kind 
contribution. 

Projects  may  be  located  in  the  United 
States  and  in  all  countries  of  Latin 
America  and  the  Caribbean,  with  the 
exception  of  Cuba.  Projects  in  Canada 
are  not  eligible  for  this  fiuiding.  An 
applicant  may  be  an  individual, 
corporation,  partnership,  trust, 
association,  other  private  entity, 
government  agency  in  the  U.S.  or  a 
foreign  country,  or  an  international 
organization. 

The  Service  has  submitted 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  tinder 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  On  December  21, 
2001,  OMB  gave  its  approval  for  this 
information  collection  and  confirmed 
the  approval  niunber  as  1018-0113.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  information  collection 
solicited:  is  necessary  to  gain  a  benefit 
in  the  form  of  a  grant,  as  determined  by 
the  Fish  and  Wildlife  Service;  is 
necessary  to  determine  the  eligibility    . 
and  relative  value  of  projects;  results  in 
an  approximate  paperwork  burden  of  40 
hoiurs  per  application;  and  does  not 
carry  a  premise  of  confidentiality.  The 
information  collections  in  this  program 
will  not  be  part  of  a  system  of  records 
covered  by  the  Privacy  Act  (5  U.S.C. 
552(a)). 

Dated:  April  1,  2002. 
Steve  A.  Williams, 

Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  02-8801  Filed  4-10-02;  8:45  am] 

BILLmG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Privacy  Act  of  1974,  As  Amended; 
Addition  Of  a  New  System  of  Records 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  addition  of  a  new 

system  of  records. 

summary:  The  Department  of  the 
Interior  (DOI)  is  issuing  public  notice  of 
its  intent  to  add  a  new  Department- wide 
Privacy  Act  system  of  records  to  its 
inventory  of  records  systems,  subject  to 
the  Privacy  Act  of  1974.  This  action  is 
necessary  to  meet  the  requirements  of 
the  Privacy  Act  to  publish,  in  the 
Federal  Register,  notice  of  the  existence 
and  character  of  records  systems 
maintained  by  the  agency.  The  new 
system  of  records  is  called  the  "National 
Conservation  Training  Center  (NCTC) 
Training  Server  System.  FWS-34"'. 
DATES:  Comments  on  this  new  system  of 
records  must  be  received  on  or  before 
May  21,  2002. 

ADDRESSES:  Address  all  comments  on 
this  new  system  of  records  to  U.S.  Fish 
and  Wildlife  Service,  Privacy  Act 
Officer,  Mail  Stop  222  Arlington  Square 
Building,  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Johnny  R.  Hunt.  Service  Privacy  Act 
Officer,  U.S.  Fish  and  Wildlife  Service, 
Phone:  703/358-1730. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Fish  and  Wildlife  Service's  (FWS)  NCTC 
is  a  fecility  that  provides  training  and 
education  services  to  the  FWS,  other   . 
bureaus,  and  States.  In  order  to 
efficiently  arrange  its  operations,  NCTC 
is  implementing  an  electronic  tracking 
system,  which  employs  a  Training 
Server  and  Online  Training  Information 
System  (OTIS)  support  module.  We 
require  the  information  to  validate 
training  records  necessary  for 
certification  and  to  meet  periodic 
reporting  requirements  mandated  by  the 
Office  of  Personnel  Management  (OPM), 
the  FWS's  Office  of  Hiunan  Resources, 
and  OMB,  which  reports  on  training 
budget  and  total  student  training  days. 
5  U.S.C.  552a(e)(ll)  requires  that  the 
public  be  provided  a  30-day  period  in 
which  to  comment  on  the  intended  use 
of  the  information  in  the  system  of 
records.  The  Office  of  Management  and 
Budget  (OMB),  in  Circular  A-130, 
requires  an  additional  10-day  period  (for 
a  total  of  40  days)  in  which  to  make 
these  comments.  Any  persons  interested 
in  commenting  on  this  proposed  system 
notice  may  do  so  by  submitting 
comments  in  writing  as  indicated  under 
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ADDRESSES.  Comments  received  within 
40  days  of  publication  will  be 
considered.  The  system  will  be  effective 
as  proposed  at  the  end  of  the  comment 
period,  unless  comments  are  received 
that  would  require  a  contrary 
determination.  We  will  publish  a 
revised  notice  if  we  make  changes  based 
on  our  review  of  comments  received. 

Dated:  April  8.  2002. 
John  D.  Kraus. 

Chief.  Division  of  Policy  and  Directives 
Management.  Fish  and  Wildlife  Service. 

INTERIOR/FWS-34 

SYSTEM  NAME: 

National  Conservation  Training 
Center  Training  Server  System. 

SECURTTY  classification: 

None. 

SYSTEM  location: 

The  records  are  stored  at  the  U.S.  Fish 
and  WildUfe  Service's  National 
Conservation  Training  Center  (NCTC), 
Division  of  Facility  Operations.  Office  of 
the  Registrar,  RRl  Box  166,  Shepherd 
Grade  Road,  Shepherdstown,  WV 
25443. 

CATEGOnCS  OF  MOVDUALS  COVERED  BY  THE 
SYSTEM: 

Records  are  maintained  on  those 
individuals  who  participate  in  NCTC- 
sponsored  training.  This  includes  FWS 
employees  as  well  as  employees  from 
other  Federal  agencies  and  non-Federal 
personnel  from  other  States,  private 
agencies,  and  universities.  Training 
records  are  also  kept  on  all  FWS 
employees. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  records  contain  the  participant's 
name.  Social  Security  number, 
organizational  address,  affiliation, 
phone/fax  number,  email  address, 
lodging  requirements,  supervisor's  name 
and  telephone  number.  Federal  job 
series/title/grade,  billing  information 
(e.g.,  responsible  agency,  tax  I.D. 
number,  agency  location  code  (ALC) 
nimiber,  purchase  order  numbers,  and 
credit  card  numbers),  special  needs, 
necessary  course  information  (e.g..  class 
titles/objectives/prerequisites. 
instructor(s).  course  leader  and 
telephone  number,  start  and  end  date/ 
times,  minimiiTn/maximnm  enrollment) 
class  status  information  (e.g.,  class 
canceled/finished/ scheduled,  field 
exercise  notes),  and  student  transcripts 
(e.g..  what  course(s)  each  individual 
completed/did  not  complete,  canceled, 
no-show). 

authority  for  hamtenance  of  the  system: 

5  U.S.C.  4118;  Executive  Order  11348. 
32  FR  6335  (Providing  for  Further 


Training  of  Government  Employees);  as 
amended  by  Executive  Order  12107,  44 
FR  1055  (Relating  to  Civil  Service 
Commission  and  Labor  Management  in 
Federal  Service);  5  CFR  part  410) 
(Establishing  and  Implementing 
Training  Programs);  Americans  with 
Disabilities  Act  (Pub.L.  101-336). 

purposes: 

To  request  and  store  data  on 
individuals  who  participate  in  NCTC 
training  and  training  of  FWS  employees 
to  validate  training  records  for 
certification  purposes;  to  meet  statistical 
reporting  requirements  of  OPM,  DO! 
and  FWS;  to  generate  class  rosters, 
personnel  transcripts,  and  budget 
estimates;  and,  to  establish  reservations 
on  the  NCTC  campus. 

ROUTINE  uses  of  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  FWS  is  the  primary  user  of  the 
system,  and  the  primary  uses  of  the 
records  will  be: 

(1)  To  validate  training  records  for 
certification  purposes. 

(2)  To  meet  statistical  reporting 
requirements  of  OPM,  DOI  Office  for 
Equal  Employment  Opportunity,  and 
FWS. 

(3)  To  generate  class  rosters. 

(4)  To  generate  requested  persoimel 
transcripts. 

(5)  To  generate  budget  estimates 
related  to  training  requirements. 

(6)  To  manage  lodging  reservations  at 
the  NCTC. 

(7)  To  identify  training  needs. 
Disclosures  outside  DOI  may  be  made 

under  the  routine  uses  listed  below 
without  the  consent  of  the  individual  if 
the  disclosure  is  compatible  with  the 
purposes  for  which  the  record  was 
collected. 

(1)  To  another  Federal  agency.  State 
office,  or  private  organization  only 
when  necessary  to  respond  to  an  inquiry 
by  the  individual  to  whom  the  record 
pertains. 

(2)  To  the  DOJ,  or  a  court, 
adjudicative,  or  other  administrative 
body  or  to  a  party  in  litigation  before  a 
court  or  adjudicative,  or  administrative 
body,  when: 

(a)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(1)  The  DOI  or  any  component  of  the 
DOI; 

(2)  Any  DOI  employee  acting  in  his  or 
her  official  capacity; 

(3)  Any  DOI  employee  acting  in  his  or 
her  individual  capacity  where  the  DOI 
or  DO)  has  agreed  to  represent  the 
employee;  or 


(4)  The  United  States,  when  DOI 
determines  that  DOI  is  likely  to  be 
affected  by  the  proceeding;  and 

(b)  The  Department  deems  the 

disclosiire  to  be: 

(1)  Relevant  and  necessary  to  the 

proceedings;  and 

(2)  Compatible  with  the  purpose  for 
which  we  compiled  the  information. 

(3)  To  the  appropriate  Federal,  State, 
tribal,  local  or  foreign  governmental 
agency  that  is  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  we  become  aware 
of  an  indication  of  a  violation  or 
potential  violation  of  the  statute,  rule, 
regulation,  order,  or  license. 

(4)  To  a  congressional  office  in 
response  to  an  inquiry  to  that  office  by 
the  individual  to  whom  the  records 
pertain. 

(5)  To  provide  addresses  obtained 
from  the  Internal  Revenue  Service  to 
debt  collection  agencies  for  purposes  of 
locating  a  debtor  to  collect  or 
compromise  a  Federal  claim  against  the 
debtor  or  to  consiuner  reporting 
agencies  to  prepare  a  commercial  credit 
report  for  use  by  the  DOI. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)12.  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  they  are  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  will  be  maintained 
electronically  with  paper  backup  copies. 
The  electronic  copies  are  maintained  on 
Redimdant  Array  of  Inexpensive  Disks 
(RAID)  Level  5  multi-disk  stripped  with 
parity  disk  subsystem.  This  online 
storage  system  allows  protection  of  data 
even  if  one  of  the  hard  disks 
malfunctions.  The  electronic  records  are 
stored  in  an  employee  table  database  on 
the  Training  Server  system. 

Tape  backup  copies  are  created  daily 
and,  in  accordance  vdth  FWS  policy, 
they  are  saved  for  a  period  of  30  to  90 
days  and  then  deleted.  Paper  backup 
copies  are  stored  in  locked  files. 

retrievabiuty: 

Records  are  retrieved  by  either  unique 
identifying  fields  such  as  student  name 
or  Social  Secxuity  number  or  by  general 
category  such  as  course  code,  training 
location,  and  class  start  date.  Electronic 
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retrieval  is  dependent  upon  the  report 
or  purpose  of  usage  and  whether  a  need 
to  know  exists.  Records  are  retrieved  for 
any  of  several  purposes,  such  as 
determining  enrollment  numbers, 
reviewing  the  exact  dates  of  enrollment 
in  order  to  determine  who  requested  the 
nomination  first,  affiliation  for  closed 
FWS-only  courses,  student  addresses  to 
mail  out  pre-coiu^e  work,  and 
determination  of  which  FWS  employees 
have  received  mandatory  training. 

SAFEGUARDS: 

Access  to  records  in  the  system  is 
limited  to  authorized  personnel  only,  in 
accordance  with  requirements  found  in 
the  Code  of  Federal  Regulations  (43  CFR 
2.51).  The  training  server  is  a  multi- 
level, password-protected  database  and 
file  server  system.  Hard  copy  course 
files  are  locked  on  a  daily  basi^  and  are 
only  available  to  authorized  personnel 
during  business  hours.  Online  web 
transactions  are  protected  by  secure 
socket  layer  128-bit  encryption. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  the  General  Records  Schedule 
(GRS-1).  A  copy  of  the  records  of 
Federal  employees  will  be  forwarded  to 
their  supervisor  upon  course 
completion  to  be  included  in  their 
Official  Personnel  Folder. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Chief.  Division  of  Facility  Operations, 
U.S.  Fish  and  Wildlife  Service.  National 
Conservation  Training  Center,  RRl  Box 
166,  Shepherd  Grade  Road, 
Shepherdstovra,  WV  25443,  Attn: 
Information  Technology  and  Registrar. 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
the  system  contains  records  pertaining 
to  them,  from  the  System  Manager 
identified  above.  We  require  the  request 
to  be  in  writing,  signed  by  the  requester, 
and  to  include  the  requester's  full  name 
and  address,  and  Social  Security 
number.  (See  43  CFR  2.60  for 
procedures  on  making  inquiries). 

RECORDS  ACCESS  PROCEDURES: 


For  copies  of  your  records,  write  to 
the  pertinent  System  Managers  at  the 
location  above.  The  request  envelope 
and  letter  should  be  clearly  marked 
"PRIVACY  ACT  REQUEST  FOR 
ACCESS."  A  request  for  access  must 
meet  the  content  requirements  of  43 
CFR  2.63(b)(4)). 


CONTESTING  RECORD  PROCEDURES: 

Use  the  same  procedures  as  "Records 
Access  Procedures"  section  above.  (See 
43  CFR  2.71). 

RECORD  SOURCE  CATEGORIES: 

Records  come  from  individuals  who 
apply  to  take  training  courses  either 
online  or  on  paper,  and  are  faxed,  sent 
via  the  NCTC  web  site,  or  mailed  to  the 
training  center.  Another  source  of 
information  for  FWS  employees  comes 
from  the  Federal  Persoimel  and  Pajroll 
System  (FPPS).  Bimonthly,  a  secured 
raw  ASCII  file  containing  FWS 
employees'  names.  Social  Security 
numbers,  organization  codes,  grades, 
steps,  job  titles,  job  series,  supervisory 
levels,  and  service  comp  dates  is  mailed 
from  FWS  personnel  to  NCTC.  Data  is 
then  electronically  imported  and 
reconciled  against  the  existing  data  set. 
This  is  necessary  to  determine  FWS 
employees  who  have  an  active  status, 
but  have  not  met  mandatory  training 
requirements. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  02-8837  Filed  4-10-02;  8:45  am) 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Cher-Ae  Heights  Indian  Community  of 
the  Trinidad  Rancheria  Liquor  Control 
Ordinance 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTKm:  Notice. 

summary:  This  notice  publishes  the 
Cher-Ae  Heights  Indian  Community  of 
the  Trinidad  Rancheria  Liquor  Control 
Ordinance.  The  Ordinance  regulates  the 
control,  possession  and  sale  of  liquor  on 
the  Trinidad  Rancheria  trust  lands,  in 
conformity  with  the  laws  of  the  State  of 
California,  where  applicable  and 
necessary.  Although  the  Ordinance  was 
adopted  on  March  24,  2001,  it  does  not 
become  effective  until  published  in  the 
Federal  Register,  because  the  failure  to 
comply  with  the  ordinance  may  result 
in  criminal  charges. 
DATES:  This  Ordinance  is  effective  on . 
April  11.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kaye  Armstrong.  Office  of  Tribal 
Services,  1849  C  Street.  NW.,  MS  4631- 
MIB,  Washington,  DC  20240-4001; 
Telephone  (202)  208-4400. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  August  15, 1953,  Public 
Law  277,  67  Stat.  586, 18  U.S.C.  1161, 


as  interpreted  by  the  Supreme  Court  in 
Rice  V.  Rehner.  463  U.S.  713  (1983).  the 
Secretary  of  the  Interior  shall  certify  and 
publish  in  the  Federal  Register  notice  of 
adopted  liquor  ordinances  for  the 
purpose  of  regulating  liquor  transaction 
in  Indian  country.  The  Cher-Ae  Heights 
Indian  Community  of  the  Trinidad 
Rancheria  Liquor  Control  of  the 
Trinidad  Rancheria  Commimity 
Council,  governing  body  of  the  Trinidad 
Rancheria,  on  March  24.  2001.  The 
Cher-Ae  Heights  Indian  Community  of 
the  Trinidad  Rancheria,  in  furtherance 
of  its  economic  and  social  goals,  has 
taken  positive  steps  to  regulate  retail 
sales  of  alcohol  and  use  revenue  to       ' 
combat  alcohol  abuse  and  its 
debilitating  effects  among  individuals 
and  family  members  within  the 
Trinidad  Rancheria. 

This  notice  is  published  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  Departmental  Manual  8.1. 

I  certify  that  by  Resolution  No.  G-007, 
the  Cher-Ae  Heights  Indian  Community 
of  the  Trinidad  Rancheria  Liquor 
Control  Ordinance  was  duly  adopted  by 
the  Cher-Ae  Heights  Indian  Community 
of  the  Trinidad  Rancheria  Commimity 
Council,  governing  body  of  the  Trinidad 
Rancheria.  on  March  24,  2001. 

Dated:  April  1.2002. 
Neal  A.  McCaleb, 
Assistant  Secretary — Indian  Affairs. 

The  Cher-Ae  Heights  Indian 
Community  of  the  Trinidad  Rancheria 
Liquor  Control  Ordinance.  Resolution 
No.  G-007,  reads  as  follows: 

Cher-Ae  Ifeights  Indian  Community  of 
the  Trinidad  Rancheria  Community 
Council  Ordinance  No.  G-007 

L  Sale  and  Consumption  of  Alcoholic 
Beverages 

The  Community  Council  of  the  Cher- 
Ae  Heights  Indian  Community  of  the 
Trinidad  Rancheria  (hereinafter 
Council),  governing  body  of  the 
Trinidad  Rancheria  (hereinafter  Tribe), 
hereby  enacts  this  Ordinance  to  govern 
the  sale  and  consumption  of  ^coholic 
beverages  on  Rancheria  lands. 

n.  Preamble 

1.  Title  18,  United  States  Code. 
Section  1161,  provides  Indian  tribes 
with  authority  to  enact  ordinances 
governing  the  consumption  and  sale  of 
alcoholic  beverages  on  their 
Reservations,  provided  such  ordinance 
is  certified  by  the  Secretary  of  the 
Interior,  published  in  the  Federal 
Register  and  such  activities  are  in 
conformity  with  state  law. 
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2.  Pursuant  to  Article  3  of  the  Articles 
of  Association,  the  Conununity  Council 
is  the  governing  body  of  the  Tribe  with 
the  power  to  enact  ordinances  to 
promote  the  general  welfare  and 
economic  advancement  of  the  Tribe  and 
its  members. 

3.  The  Tribe  is  the  owner  and  operator 
of  a  gaming  facility  located  on  the 
Randieria  known  as  the  Cher-Ae 
Heights  Bingo  &  Casino  (hereinafter 
Facility),  at  which  Class  II  and  Class  III 
Gaming  is  conducted  pursuant  to  the 
Tribe's  Gaming  Ordinance  and  a 
Compact  executed  with  the  State  of 
California  on  September  10, 1999, 
ratified  by  the  California  Legislature, 
approved  by  the  Secretary  of  the  Interior 
on  May  5,  2000,  and  published  in  the 
Federal  Register  on  May  16,  2000. 

4.  The  Facility,  located  on  trust  land, 
is  an  integral  and  indispensable  part  of 
the  Tribe's  economy,  providing  income 
to  the  Tribe  and  training  and 
employment  to  its  members. 

5.  The  Facility  includes  a  restaurant 
and  loimge  area  separate  from  the  area 
in  which  Class  III  Gaming  activity  is 
conducted  and  at  which  food  and 
beverages  are  provided  to  patrons 
(hereinafter  referred  to  as  Premises). 

6.  The  Community  Council  has 
determined  that  it  is  now  in  its  best 
interest  to  offer  for  sale  and 
consimiption  in  this  specified  Premises 
only  alcoholic  beverages. 

7.  It  is  the  purpose  of  this  Ordinance 
to  set  out  the  terms  and  conditions 
under  which  the  sale  of  said  alcoholic 
beverages  may  take  place. 

m.  General  Terms 

1 .  The  sale  of  alcohol  within  the 
Premises,  for  on-Premises  consumption 
only,  is  hereby  authorized. 

2.  No  alcoholic  beverages  may  be  sold 
at  any  location  on  the  Rancheria  other 
than  within  the  Premises.  For  the 
purpose  of  this  section,  the  term 
Premises  shall  include  only  area  within 
the  perimeter  of  the  restaurant  and 
loimge,  which  shall  be  separate  from 
any  Class  III  gaming  activity. 

3.  The  sale  of  said  alcoholic  beverages 
authorized  by  this  Ordinance  shall  be  in 
conformity  with  all  applicable  laws  of 
the  State  of  California  and  applicable 
federal  laws,  and  the  sale  of  said 
beverages  shall  be  subject  to  state  sales 
tax,  federal  excise  tax  and  any  fees 
required  by  the  Federal  Bureau  of 
Alcohol.  Tobacco  &  Firearms.  This 
includes  but  is  not  limited  to  the 
following  examples: 

a.  No  person  under  the  age  of  21  years 
shall  consimie,  acquire  or  have  in  his  or 
her  possession  at  the  Premises  any 
alcoholic  beverage. 


b.  No  person  shall  sell  alcohol  to  any 
person  under  the  age  of  21  at  the 
Premises. 

c.  No  person  shall  sell  alcohol  to  a 
person  apparently  under  the  influence 
of  liquor  at  the  Premises. 

4.  Where  there  may  be  a  question  of 
a  person's  right  to  purchase  liquor  by 
reason  of  his  or  her  age,  such  person 
shall  be  required  to  present  any  one  of 
the  following  types  of  identification 
which  shows  his  or  her  correct  age  and 
bears  his  or  her  signature  and 
photograph:  (1)  Driver's  license  or 
identification  card  issued  by  any  state 
Department  of  Motor  Vehicles;  (2) 
United  States  Active  Duty  Military  card; 
(3)  passport. 

5.  All  liquor  sales  within  the  Premises 
shall  be  on  a  cash  only  basis  and  no 
credit  shall  be  extended  to  any  person, 
organization  or  entity,  except  that  this 
provision  does  not  prevent  the  use  of 
major  credit  cards. 

IV.  Posting 

This  Ordinance  shall  be 
conspicuously  posted  within  the 
Premises  at  all  times  it  is  open  to  the 
public. 

V.  Enforcement 

1.  The  Gaming  Commission  may 
enforce  this  Ordinance  by 
implementation  of  monetary  fines  not  to 
exceed  $500  and/or  withdrawal  of 
authorization  to  sell  alcohol  at  the 
Premises.  Prior  to  any  enforcement 
action.  Gaming  Commission  shall 
provide  the  alleged  offender  of  this 
ordinance  with  at  least  three  (3)  days 
notice  of  an  opportimity  to  be  heard 
during  a  speciadly  called  meeting.  The 
decision  of  the  Gaming  Commission 
shall  be  final. 

2.  This  Ordinance  also  may  be 
enforced  by  the  Humboldt  Coimty 
Sheriffs  Office  at  the  request  of  the 
Gaming  Commission. 

VI.  Severability 

If  any  provision  or  application  of  this 
ordinance  is  determined  by  review  to  be 
invalid,  such  adjudication  shall  not  be 
held  to  render  ineffectual  the  remaining 
portions  of  this  title  or  to  render  such 
provisions  inapplicable  to  other  persons 
or  circumstances. 

Vn.  Amendment 

This  ordinance  may  only  be  amended 
by  a  majority  vote  of  the  Community 
Coimcil. 

Vm.  Sovereign  Immunity 

Nothing  in  this  ordinance  in  any  way 
limits,  alters,  restricts  or  waives  the 
Tribe's  sovereign  immimity  frt)m 
unconsented  suit  or  action. 


K.  Efifective  Date 

This  Ordinance  shall  become  effective 
following  its  certification  by  the 
Secretary  of  the  Interior  and  its 
publication  in  the  Federal  Register. 

[FR  Doc.  02-8818  Filed  4-10-02;  8:45  am] 
BNJJNO  CODE  4310-4J-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Servic* 

Rnal  Environmental  Impact  Statement; 
Alcatraz  Island  Historic  Preservation 
and  Safety  Construction;  Goldan  Gate 
National  Recreation  Area,  CalHomla, 
Notice  of  Approval  of  Record  of 
Decision 

summary:  Pursuant  to  §  102(2)(C)  of  the 
National  Enviroiunental  Policy  Act  of 
1969  (Pub.  L.  91-190.  as  amended)  and 
the  regulations  promulgated  by  the 
Coimcil  on  Environmental  Quality  (40 
CFR  Part  1505.2).  the  Department  of  the 
Interior.  National  Park  Service  has 
prepared  and  approved  a  Record  of 
Decision  for  the  Final  Environmental 
Impact  Statement  for  the  Alcatraz  Island 
Historic  Preservation  and  Safety 
Construction  Program.  Golden  Gate 
National  Recreation  Area.  The  no-action 
period  was  initiated  October  26,  2001. 
with  the  U.S.  Environmental  Protection 
Agency's  Federal  Register  (V66.  N208, 
P54241)  notification  of  the  filing  of  the 
Final  Environmental  Impact  Statement 
(FEIS). 

Decision:  As  soon  as  practical  the 
National  Park  Service  will  begin  to 
implement  the  historic  preservation  and 
safety  construction  program  described 
as  the  Proposed  Action  alternative 
contained  in  the  FEIS,  issued  in 
October.  2001.  This  alternative  was 
deemed  to  be  the  "environmentally 
preferred"  alternative,  and  it  was  further 
determined  that  implementation  of  the 
selected  actions  will  not  constitute  an 
impairment  of  park  values  or  resources. 
This  course  of  action  and  two  additional 
alternatives  were  identified  and 
analyzed  in  the  Final  and  Draft 
Environmental  Impact  Statements  (the 
latter  was  distributed  in  March  2001). 
The  full  range  of  foreseeable 
environmental  consequences  were 
assessed,  and  appropriate  mitigation 
measures  identified. 

Copies:  Interested  parties  desiring  to 
review  the  Record  of  Decision  may 
obtain  a  copy  by  contacting  the 
Superintendent,  Golden  Gate  National 
Recreation  Area,  Building  201.  Fort 
Mason.  San  Francisco,  CA  94123;  or  via 
'    telephone  request  at  (415)  561-4936. 
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Dated:  February  25.  2002. 
John  J.  Reynolds, 

Regional  Director,  Pacific  West  Region. 
[FR  Doc.  02-8817  Filed  4-10-02;  8:45  am] 
BUJNQ  COOe  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Assessment  for 
proposal  to  reconstruct  ttie  entrance 
station  at  Great  Falls  Park,  Virginia 

agency:  National  Park  Service.  Interior. 
ACTION:  Availability  of  the 
Environmental  Assessment  for  the 
reconstruction  of  the  entrance  station  at 
Great  Falls  Park,  Virginia. 

StiMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  the 
National  Park  Service  announces  the 
availability  of  an  Environmental 
Assessment  for  the  reconstruction  of  the 
entrance  station  at  Great  Falls  Park,  a 
unit  of  the  George  Washington 
Memorial  Parkway  (GWMP).  The 
eidsting  entrance  station  is  in  major 
disrepair,  has  deficiencies  with  respect 
to  accessibility,  does  not  include  a 
restroom  facility,  has  unsafe  pedestrian 
circulation  patterns,  and  in  its  current 
form  does  not  function  to  move 
incoming  traffic  through  expeditiously, 
causing  lengthy  delays  and  long  traffic 
backups.  The  Environmental 
Assessment  examines  several 
alternatives  for  reconstruction  of  the 
entrance  station  aimed  to  correct 
deficiencies  with  respect  to  improving 
access,  providing  a  restroom  and  office/ 
remit  space  for  staff  who  work  there, 
and  providing  better  traffic  flow  into 
and  out  of  the  park.  The  National  Park 
Service  is  soliciting  comments  on  this 
Environmental  Assessment.  These 
comments  will  be  considered  in 
evaluating  it  and  making  decisions 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA). 

DATES:  The  Environmental  Assessment 
will  remain  available  for  public 
comment  30  days  from  the  date  of 
publication  in  the  Federal  Register. 
Written  comments  should  be  received 
no  later  than  this  date. 
ADDRESSES:  Comments  on  this 
Environmental  Assessment  should  be 
submitted  in  writing  to:  Ms.  Audrey  F. 
Calhoun,  Superintendent,  George 
Washington  Memorial  Parkway.  Turkey 
Run  Park.  McLean.  Virginia  22101.  The 
Environmental  Assessment  will  be 
available  for  public  inspection  Monday 
through  Friday,  8  a.m.  through  4  p.m.  at 
the  Great  Falls  Park  Visitor  Center.  Great 


Falls,  Virginia;  GWMP  Headquarters, 
Tiurkey  Run  Park,  McLean,  Virginia;  and 
at  the  following  libraries:  Dolly  Madison 
Library.  McLean,  Virginia;  Great  Falls 
Library.  Great  Falls,  Virginia;  and 
Fairfax  City  Regional  Library.  Fairfax. 
Virginia. 

SUPPt.EMENTARY  INFORMATION:  The 
National  Park  Service  proposes  to 
construct  a  new  accessible  entrance 
station  at  Great  Falls  Park.  Virginia,  in 
replacement  of  the  existing  one.  The 
new  entrance  station  will  correct  the 
following: 

1.  The  existing  entrance  station  has 
deficiencies  with  respect  to 
accessibility, 

2.  The  existing  entrance  station  does 
not  provide  a  restroom  facility  for  staff 
who  work  there. 

3.  The  existing  entrance  station 
provides  few  security  measures. 

4.  Pedestrian  circulation  around  the 
existing  building  is  currently  unsafe  for 
staff  and  visitors. 

5.  The  existing  entrance  station  is  in 
major  disrepair,  and 

6. Traffic  trying  to  enter  the  park 
during  high  visitation  periods,  backs  up 
on  Old  Dominion  Drive,  creating 
lengthy  delays  entering  the  park. 

A  related  project  will  rehabilitate  the 
existing  roads  and  parking  areas 
throughout  the  park.  This  includes 
minor  road  widening  around  the 
entrance  station  and  the  intersection  of 
the  entrance  road  with  the  lower 
parking  lot  access  road.  All  interested 
individuals,  agencies,  and  organizations 
are  urged  to  provide  comments  on  the 
Environmental  Assessment.  The 
National  Park  Service,  in  making  a  final 
decision  regarding  this  matter,  wiU 
consider  all  comments  re6eived  by  the 
closing  date. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  E.  Sealy  (703)  289-2531. 

Audrey  F.  Calhoun. 

Superintendent,  George  Washington 

Memorial  Parkway. 

[FR  Doc.  02-8815  Filed  4-10-02;  8:45  am] 

BILUNG  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

NatkMfial  Park  Service 

Summary  of  Record  of  Decision;  Re- 
analysis  of  Cumulative  impacts  on  ttte 
Sonoran  Pronghom;  Suppiemental 
Environmental  Impact  Statement 

Organ  Pipe  Cactus  National  Monument; 
Arizona 

The  Department  of  the  Interior, 
National  Park  Service,  has  prepared  a 
Record  of  Decision  on  the  Final 


Supplemental  Environmental  Impact 
Statement,  Re-analysis  of  Cumulative 
Impacts  on  the  Sonoran  Pronghom  for 
Organ  Pipe  Cactus  National  Monument. 
The  Record  of  Decision  includes  a  brief 
planning  history,  the  alternatives 
considered,  the  methodology  used  in 
the  decision-making  process,  findings  of 
the  supplement,  findings  on  impairment 
of  park  resources  and  values,  basis  for 
the  decision,  a  description  of  the 
environmentally  preferred  alternative, 
an  overview  of  public  and  agency 
involvement  in  the  decision-making 
process,  and  measures  to  minimize 
harm.  This  notice  serves  as  a  summary 
of  the  Record  of  Decision  and  does  not 
constitute  the  decision  docimient.  For  a 
copy  of  the  Record  of  Decision,  please 
contact  Laurie  Domler.  Planning  and 
Environmental  Compliance,  NPS 
Intermountain  Region,  P.O.  Box  25287, 
Denver,  CO  80225-0287,  or  by  e-mail  at 
Laurie— Domlei^nps.gov. 

Planning  History 

The  General  Management  Plan/ 
Development  Concept  Plan/ 
Environmental  Impact  Statement  (GMP/ 
DCP/EIS)  for  Organ  Pipe  Cactus 
National  Monument  was  completed  in 
1997.  The  GMP/DCP/EIS  looked  at  a 
range  of  alternatives  for  management  of 
park  resources  and  visitation  as  well  as 
the  appropriateness  and  location  of 
needed  facilities.  The  NPS  initially 
presented  a  range  of  three  alternatives 
that  were  presented  in  Draft  and 
Supplemental  Environmental  Impact 
Statements.  A  fourth  alternative  and  the 
selected  action,  the  New  Proposed 
Action,  was  developed  by  combining 
concepts  and  actions  from  the  other 
alternatives. 

During  the  general  management 
planning  process,  the  NPS  entered  into 
formal  consultation  with  the  United 
States  Fish  and  Wildlife  Service 
(USFWS)  through  its  May  22,  1996 
submittal  of  a  biological  assessment. 
The  biological  assessment  examined  the 
effects  on  four  endangered  species  in 
the  park,  including  the  Sonoran 
pronghom.  The  analysis  of  the  Sonoran 
pronghom  indicated  that  there  were  no 
proposed  actions  in  tiie  GMP/DCP/EIS 
that  would  directly  effect  the 
pronghom.  However,  it  was  found  that 
increased  visitor  use  may  lead  to 
indirect  effects  on  the  Sonoran 
pronghom  if  human  presence  in  the 
front-  and  backcountry  causes  an 
alternation  in  behavior  and  habitat  use. 
The  potential  for  increased  traffic  on 
Highway  85  was  also  examined.  Past 
observations  of  pronghom  movements 
suggested  that  traffic  along  Highway  85 
acts  as  a  barrier  to  pronghom,  restricting 
their  movements  across  the  highway. 
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The  biological  assessment  concluded 
that  existing  and  hiture  road  conditions 
along  Highway  85  would  continue  to  act 
as  a  barrier  to  pronghom  movements.  It 
stated  that  "...  these  actions  may 
adversely  affect  Sonoran  pronghom  if  it 
leads  to  a  reduction  in  genetic  exchange 
and  reduced  viability,  potentially 
eliminating  populations  from  this 
portion  of  their  range."  The  USFWS 
Biological  Opinion  concluded  with  a 
number  of  reasonable  and  prudent 
measures  proposed  to  help  reduce  the 
impact  on  the  Sonoran  pronghom.  The 
USFWS  issued  a  biological  opinion  on 
the  NPS  assessment  on  June  26, 1997. 
The  opinion  stated  that  the  plan  was 
'".not  likely  to  jeopardize  the  continued 
existence  of  the  Sonoran  pronghom." 
A  Record  of  Decision  on  the  Organ 
Pipe  Cactus  National  Moniunent 
General  Management  Plan/Development 
Concept  Plan/Environmental  Impact 
Statement  selecting  the  New  Proposed 
Action  was  signed  on  28  January  1998. 

On  Jime  30. 1999,  Defenders  of 
Wildlife,  et  al..  filed  suit  in  Federal 
District  Court  (Defenders  of  Wildlife,  et 
al.  vs.  Babbitt,  et  al.,  Civil  Action  No. 
99-927)  against  the  National  Park 
Service.  Bureau  of  Land  Management, 
U.S.  Fish  and  Wildlife  Service 
(USFWS),  U.S.  Air  Force.  U.S.  Marine 
Corps.  National  Guard,  and  the  U.S. 
Border  Patrol,  charging  that  those 
agencies  violated  the  Endangered 
Species  Act  and  the  National 
Environmental  Policy  Act  (NEPA)  by 
failing  to  protect  the  Sonoran 
pron^om.  On  Febmary  12.  2001,  the 
Court  mled,  in  part,  that  the  USFWS 
issued  Biological  Opinions  that  failed  to 
address  the  impact  of  each  defendant's 
activities  on  the  pronghom  when  added 
to  the  environmental  baseline.  The 
Court  also  mled  that  the  NPS  issued  an 
Environmental  Impact  Statement  (of  the 
GMP/DCP/EIS)  that  failed  to  address  the 
cvunulative  impacts  of  their  activities  on 
the  Sonoran  pronghom,  when  added  to 
other  past,  present,  and  reasonable 
foreseeable  future  actions,  regardless  of 
what  agency  undertakes  those  actions. 

Aheniatives  Considered 

Pursuant  to  the  Court  order,  the 
National  Park  Service  re-evaluated 
cumulative  impacts  of  the  no  action. 
and  the  selected  action  contained  in  the 
GMP/DCP/EIS  and  approved  in  the  1998 
Record  of  Decision.  In  order  to  present 
the  current  environmental  baseline  at 
the  monimient.  Altemative  (A)  Existing 
Conditions/No  Action,  was  updated 
with  those  actions,  authorized  by  the 
plan,  that  have  either  occxured  since  its 
approval  or  are  currently  underway. 
Altemative  (B)  The  New  Proposed 


Action,  appears  exactly  as  it  did  in  the 
approved  GMP/DCP/EIS. 

Findings  of  the  Supplement 

The  National  Park  Service  has  found 
that  both  the  no  action  altemative  and 
the  preferred  altemative  (Altemative  B: 
The  New  Proposed  Action),  when 
combined  with  past,  present,  and 
foreseeable  future  federal  and  non- 
federal actions,  would  likely  result  in  a 
continued,  incremental  reduction  in  the 
ability  of  Sonoran  pronghom  to 
maintain  a  viable  population  in  the 
United  States.  Although  the  NPS 
contributes  to  a  fraction  of  the  overall 
impact  on  Sonoran  pronghom. 
increasing  human  presence  in  the  form 
of  monument  visitors;  undocumented 
aliens:  travelers  on  Highway  85;  and  law 
enforcement  officers  constitute  the 
greatest  amount  of  adverse  impacts  on 
the  pronghom  that  the  monument  adds 
to  the  cumulative  scenario. 

Findings  on  Impairment 

The  cumulative  impacts  of  this 
altemative  have  been  determined  to 
result  in  major  adverse  effects  to  the 
existing  and  futxire  Sonoran  pronghom 
population  in  the  United  States.  The 
loss  of  one  or  more  Sonoran  pronghom 
would  be  a  major  adverse  effect  to  a 
park  resource.  However,  that  loss  would 
not  be  an  impairment  of  park  resources 
and  values. 

Basis  of  the  Decision 

After  careful  consideration  of  the 
findings  of  the  supplement,  USFWS 
conservation  measures  and 
recommendations,  and  public  comment, 
the  NPS  has  decided  to  continue  to 
implement  the  New  Proposed  Action 
altemative  that  was  selected  through  the 
1998  Organ  Pipe  Cactus  National 
Monument  GMP/DCP/EIS  Record  of 
Decision.  This  decision  is  based  on  the 
following  factors: 

•  The  altemative  continues  to  best 
achieve  applicable  NPS  laws  and 
policies,  including  the  dual  statutory 
NPS  mandate  to  ensure  long-term 
natural  and  cultural  resource 
preservation  while  allowing  for 
appropriate  levels  of  visitor  use, 
appropriate  means  of  visitor  enjoyment, 
and  improved  operational  efficiency  ; 

•  The  altemative  continues  to  be  the 
option  that  best  reconciles  the  many 
needs  and  desires  expressed  by 
extremely  diverse  public  interest 
groups,  including  neighboring 
communities;  Native  Americans; 
advocacy  groups;  regional,  state,  and 
national  publics;  and  multiple  local, 
state,  and  Federal  permitting  authorities 
and  agencies; 


•  The  conservation  measures  agreed 
upon  by  the  NPS  and  the  USFWS 
consist  largely  of  modifications  to  park 
operations  that  are  administrative  in 
nature  and  are  not  the  type  of  actions 
that  would  require  amendments  or 
revisions  to  the  GMP/DCP/EIS. 

Conclusion 

The  Environmental  Impact  Statement 
provides  the  National  Park  Service 
findings  of  the  cumulative  impacts  of 
past,  present,  and  foreseeable  future 
federal  and  non-federal  actions  on  the 
Sonoran  pronghom.  In  addition, 
consultation  between  the  National  Park 
Service  and  the  U.S.  Fish  and  Wildlife 
Service  has  resulted  in  conservation 
measures,  approved  in  the  November 
16,  2001  Final  Biological  Opinion  and 
included  in  the  record,  that  are 
proposed  to  minimize  the  incidental 
take  of  Sonoran  pronghom.  The 
continued  implementation  of  the  New 
Proposed  Action  altemative  would  not 
result  in  the  impairment  of  park 
resources  and  would  allow  the  National 
Park  Service  to  conserve  park  resources 
and  would  allow  the  National  Park 
Service  to  conserve  park  resources  and 
provide  for  their  enjoyment  by  visitors. 

Dated:  March  11.2002. 
William  E.  Wellman, 

Superintendent,  Organ  Pipe  Cactus  National 
Monument. 

Dated:  March  15,  2002. 
Karen  P.  Wade. 
Director,  Intermountain  Region. 
(PR  Doc.  02-8816  Filed  4-10-02;  8:45  ami 

BNXMG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Sarvica 

Envlronmantal  Impact  Statament  for 
tha  Graat  Smoky  Mountalna  National 
Park 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
Cades  Cove  Development  Concept  and 
Transportation  Management  Plan  for 
Great  Smoky  Moimtains  National  Park. 


SUMMARY:  In  accordance  with  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  (42  USC  4321  et.  seq.),  the 
National  Park  Service  (NPS)  is 
undertaking  an  analysis  process  to 
determine  the  visitor  experience  and 
transportation  requirements  of  the 
Cades  Cove  area  of  great  Smoky 
Moimtains  National  Park.  This  analysis, 
the  Cades  Cove  Development  Concept 
and  Transportation  Management  Plan 
and  Environmental  Impact  Statement 


Federal  Register /Vol.  67,  No.  70 /Thursday.  April  11,  2002 /Notices 


17717 


(EIS),  will  identify  and  assess  potential 
impacts  of  altemative  transportation 
management  concepts  and  modes  of 
travel  to  and  vtrithin  the  Cades  Cove  area 
of  the  Park.  The  goal  of  this  plan  is  to 
enhance  the  visitor  experience  and 
protect  park  resources.  Notice  is  hereby 
given  that  a  public  scoping  process  has 
been  initiated  to  prepare  the  Cades  Cove 
Development  Concept  and 
Transportation  Management  Plan  and 
EIS.  The  purpose  of  the  scoping  process 
is  to  elicit  public  comment  regarding  the 
full  spectnmi  of  public  issues  and 
concerns,  including  a  suitable  range  of 
alternatives,  the  nature  and  extent  of 
potential  environmental  impacts,  and 
appropriate  mitigation  strategies  which 
should  be  addressed  in  the  EIS  process. 
DATES:  Beginning  in  Spring,  2002, 
public  scoping  meetings  will  be 
conducted  in  the  vicinity  of  Great 
Smoky  Mountains  National  Park.  The 
location,  date,  and  time  of  scoping 
meetings  and  deadlines  for  written 
comments  will  be  announced  via  local 
and  regional  media  and  appropriate 
Internet  locations.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  these  meetings  to 
comment  orally  and/or  provide  written 
comments  or  suggestions  during  the 
scoping  period. 

ADDRESSES:  Additional  comments, 
suggestions,  or  relevant  information  (or 
those  wishing  to  be  added  to  the  mailing 
list)  should  be  mailed  or  hand  delivered 
to  the  attention  of  Cades  Cove 
Development  Concept  and 
Transportation  Management  Plan  and 
EIS,  Great  Smoky  Moimtains  National 
Park,  107  Park  Headquarters  Road, 
Gatlinburg.  TN  37738. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Tollefson,  Superintendent, 
Great  Smoky  Mountains  National  Park 
(865)  436-1207  or  Fax  (865)  436-1220. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  planning  initiative  is  to 
develop  a  long-term  Development 
Concept  and  Transportation 
Management  Plan  and  EIS  for  the  Cades 
Cove  area  of  Great  Smoky  Mountains 
National  Park.  The  Plan  and  EIS  will 
examine  local,  natural  and  cultural 
resources,  existing  Park  facilities  and 
infrastructure,  current  and  projected 
visitation  trends,  and  incorporate  a 
public  involvement  plan  in  developing 
a  range  of  alternatives  and 
transportation  strategies  that  improve 
the  visitor  experience. 

Cades  Cove  is  located  within  Great 
Smoky  Mountains  National  Park  in 
southeastern  Tennessee.  The  study  area 
lies  within  Blount  County,  Tennessee, 
which  is  part  of  the  Knoxville  Regional 
Transportation  Plaiming  Organization's 


designated  planning  area.  Visitation  in 
the  Cove  has  tripled  in  the  last  20  years, 
and  has  doubled  since  1990,  v«rith  more 
than  2.1  million  visitors  annually.  Fifty 
percent  of  the  time  during  peak  summer 
and  fall  seasons,  the  Cove's  Loop  Road 
is  very  congested. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  vnthhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
bom  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Availability  of  the  draft  Cades  Cove 
Development  Concept  and 
Transportation  Management  Plan  and 
EIS  for  review  and  written  comment 
will  be  announced  by  Federal  Register 
notice,  via  the  news  media,  appropriate 
Internet  locations,  Web  site,  and  direct 
mailing  to  the  project  mailing  list.  At 
the  time  the  draft  Cades  Cove 
Development  Concept  and 
Transportation  Management  Plan  and 
EIS  is  anticipated  to  be  available  for 
public  review  in  2004.  To  afford 
additional  opportunity  to  comment  on 
the  draft  Cades  Cove  Development 
Concept  and  Transportation 
Management  Plan  and  EIS  after  it  is 
distributed,  public  meetings  will  be 
held  in  the  vicinity  of  Great  Smoky 
Mountains  National  Park  (dates  and 
locations  to  be  determined). 

Dated:  February  27,  2002. 
Patricia  A.  Hooks, 

Regional  Director,  Southeast  Region. 

(PR  Doc.  02-8623  Filed  4-10-02;  8:45  am] 

BNJJNO  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Katoko-Honokohau  Nattonal  HIatorical 
Park  Advisory  Commission;  Notice  of 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Na  Hoapili  O 
Kaloko  Honokohau,  Kaloko-Honokohau 
National  Historical  Park  Advisory 
Commission  will  be  held  at  9  a.m.,  April 


27,  2002  at  the  Kaloko-Honokohau 
National  Historical  Park  headquarters, 
73-4786  Kanalani  St.  Suite  14,  Kailua- 
Kona,  Hawaii. 

The  agenda  will  include  the 
following:  Update  on  Park  Projects, 
Construction  of  Halau  for  Live-In 
Cultural  Area,  Park  Brochure, 
Commission  Vacancies  and  New 
Appointees,  the  General  Management 
Plan  progress,  and  Budget. 

The  meeting  is  open  to  the  public. 
Minutes  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  Transcripts  will  be 
available  after  30  days  of  the  meeting. 

For  copies  of  the  minutes,  contact 
Kaloko-Honokohau  National  Historical 
Park  at  (808)  329-6881. 

Dated:  February  22.  2002. 
Geraldine  K.  Bell. 

Superintendent,  Kaloko-Honokohau  National 
Historical  Park. 

(PR  Doc.  02-8813  Filed  4-10-02;  8:45  am] 
BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Manzanar  National  Historic  Site;  Notice 
of  Meeting 

Notice  is  hereby  given  that  a  public 
meeting  of  the  Manzanar  National 
Historic  Site  will  be  held  at  1:00  p.m.  on 
Friday  April.  26.  2002  at  the  Sierra 
Baptist  Church  Social  Hall.  346  North 
Edwards  Street  (U.S.  Highway  395), 
Independence,  California,  to  hear 
presentations  on  issues  related  to  the 
planning,  development,  and 
management  of  Manzanar  National 
Historic  Site. 

The  main  agenda  will  include: 

•  Status  reports  on  the  development 
of  Manzanar  National  Historic  Site  by 
Superintendent  Frank  Hays; 

•  General  discussion  of 
miscellaneous  matters  pertaining  to 
future  activities  and  Manzanar  National 
Historic  Site  development  issues; 

•  Public  comment  period. 

This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the 
Superintendent.  For  a  copy  of  the 
minutes,  contact  the  Superintendent, 
Manzanar  National  Historic  Site,  P.O. 
Box  426.  Independence,  CA  93526. 
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Dated:  March  20.  2002. 
Frank  R.  Hays, 

Superintendent,  Manzanar  National  Historic 

Site. 

[FR  Doc.  02-«814  Filed  4-HM)2;  8:45  ami 

BILUNO  COOC  4370-7D-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  FY  2002  Community  Policing 
Discretionary  Grants 

agency:  Office  of  Community  Oriented 
Policing  Services,  Department  of  Justice. 
ACTION:  Notice  of  availability  of  the 
Finding  of  No  Significant  Impact  and 
the  Environmental  Assessment. 

SUMMARY:  The  Environmental 
Assessment,  which  is  available  to  the 
public,  concludes  that  the 
methamphetamine  investigation  and 
clandestine  laboratory  closure  activities 
of  the  Methamphetamine/Drug  Hot 
Spots  Program  will  not  have  significant 
impact  on  the  quality  of  the  himian 
environment. 

ADDRESSES:  For  copies  of  the 
Environmental  Assessment  and  the 
Finding  of  No  Significant  Impact,  please 
contact:  COPS  Grants  Administration 
Division,  1100  Vermont  Avenue,  NW., 
Washington,  DC  20530;  Phone:  (202) 
616-3031  or  1-800-421-6770. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.  Department  of  Justice  Response 
Center,  1-800-421-6770  and  ask  to 
speak  with  your  Grant  Program 
Specialist. 

SUPPLEMENTARY  INFORMATION:  In  Fiscal 
Year  2000,  the  COPS  Office  collaborated 
with  the  Bureau  of  Justice  Assistance 
and  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
to  prepare  an  Environmental 
Assessment  for  methamphetamine  law 
enforcement  programs,  and  with 
specific  application  for  the 
Methamphetamine/Drug  Hot  Spots 
Program.  This  En\'ironmental 
Assessment  was  prepared  as  required  by 
the  Council  on  Environmental  Quality's 
regulations  (40  CFR  Parts  1500  through 
1508),  implementing  the  National 
Enviroimiental  Policy  Act  of  1969  (42 
U.S.C.  4321.  eta/.)  The 
Methamphetamine/Drug  Hot  Spots 
Program  addresses  a  broad  array  of  law 
enforcement  initiatives  pertaining  to  the 
investigation  of  methamphetamine 
trafficldng  in  many  heavily  impacted 
areas  of  the  coimtiy.  For  the  purposes  of 
this  program,  law  enforcement  may 
include  training  of  law  enforcement 
officers  in  methamphetamine-related 
issues;  collection  and  maintenance  of 


intelligence  and  information  relative  to 
methamphetamine  trafficking  and 
traffickers;  investigation,  arrest  and 
prosecution  of  producers,  traffickers  and 
users  of  methamphetamine;  interdiction 
and  removal  of  laboratories,  finished 
products,  and  precvirsor  chemicals  and 
other  elements  necessary  to  produce 
methamphetamine;  and  preventive 
efforts  to  reduce  the  spread  and  use  of 
methamphetamine.  Individual  projects 
will  reflect  a  concentration  on  program 
areas  consistent  with  Congressional 
appropriations. 

Among  the  many  challenges  faced  by 
law  enforcement  agencies  in  the 
Methamphetamine/Drug  Hot  Spots 
Program  will  be  discovery,  interdiction, 
and  dismantling  of  clandestine  drug 
laboratories.  These  lab  sites,  as  well  as 
other  methamphetamine  crime  venues 
must  be  comprehensively  dealt  with  in 
compliance  with  a  variety  of  health, 
safety  and  environmental  laws  and 
regulations.  The  COPS  Office  requires 
that  recipients,  when  encountering 
illegal  drug  laboratories,  use  grant  funds 
to  effect  the  proper  removal  and 
disposal  of  hazardous  materials  located 
at  those  laboratories  and  directly 
associated  sites  in  accordance  with  all 
applicable  laws  and  regulations. 

Overview 


Environmental  Assessment 

The  COPS  Office  will  award  grants  to 
State  and  local  criminal  justice  agencies 
for  die  FY  2002  COPS 
Methamphetamine/Drug  Hot  Spots 
Program.  The  Environmental 
Assessment  concludes  that  the  funding 
of  this  program  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  Therefore,  an 
Environmental  Impact  Statement  will 
not  be  prepared  for  the  funding  of  this 
program. 

Dated:  March  21.  2002. 
Carl  R.  Peed, 

Director,  Office  of  Community  Oriented 
Policing  Services. 
IFR  Doc.  02-8752  Filed  4-10-02;  8:45  am) 

BHJJNO  CODE  4410-AT-ll 


DEPARTMENT  OF  JUSTICE 

Notice  of  l.odging  of  Consent  Decree 
Under  tlie  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

AGENCY:  Notice  is  hereby  given  that  on 
March  12,  2002,  a  proposed  Consent 
Decree  in  United  States  v.  A-L 
Processors,  f.k.a.  Atlas-Lederer  Co.,  et 
al.  Civil  Action  No.  C-3-91-309,  was 


lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  Ohio. 
In  this  action  the  United  States  seeks 
the  reimbursement  of  response  costs  in 
connection  with  the  United  Scrap  Lead 
Superfund  Site  in  Troy,  Miami  County. 
Ohio  ("Site")  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9601  et  seq. 
The  Consent  Decree  resolves  the  United 
State'  claims  against  defendants  Beckner 
Iron  &  Metal.  Decatur  Salvage  Inc.. 
Ebner  &  Sons  Co.,  Inc.,  Mid-Ohio 
Battery  Inc.,  the  Ohio  Department  of 
Transportation,  and  United  Salvage  Co., 
Inc.,  for  response  costs  incurred  as  a 
result  of  the  release  or  threatened 
release  of  hazardous  substances  at  the 
Site.  Five  of  these  settlements  are 
"ability-to-pay"  settlements  based  on 
financial  analyses  conducted  by  the 
Department's  Antitrust  Corporate 
Finance  Unit.  One  settlement,  with  the 
Ohio  Department  of  Transportation 
("ODOT"),  was  agreed  to  in  principle  in 
early  2000  based  on  ODOT's  relative 
contribution  of  waste  to  the  Site,  but 
could  not  be  finalized  in  time  for 
inclusion  in  a  prior  Consent  Decree 
executed  in  April  2000.  The  six  settling 
parties  collectively  will  pay  the  United 
States  $93,595.  The  United  States' 
remaining  outstanding  costs  exceed 
$8,500,000  and  are  being  sought  from 
the  eleven  remaining  defendants  in  this 

C3.S6 

The  Consent  Decree  also  resolves  the 
United  Scrap  Lead  Respondent  Group's 
("Respondent  Group")  CERCLA  claims 
against  the  same  parties  for  response 
costs  incurred  by  the  Respondent  Group 
in  cleaning  up  the  Site  under  an  earlier 
Consent  Decree.  The  settling  parties  will 
pay  the  Respondent  Group  a  total  of 
$64,247. 

The  Department  of  JusUce  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  PO  Box 
7611,  Washington,  DC  20044,  and 
should  refer  to  United  States  v.  A-L 
'    Processors,  f.k.a.  Atlas-Lederer  Co.,  et 
al..  D.J.  Ref.  90-11-3-279B. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Southern  District  of  Ohio. 
Federal  Building  Room  602.200  West 
Second  Street,  Dayton,  Ohio,  or  at  the 
Region  5  Office  of  the  Environmental 
Protection  Agency.  77  West  Jackson 
Street,  Chicago,  Illinois  60606-3590.  A 
copy  of  the  proposed  Consent  Decree 
may  also  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
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1425  New  York  Ave,  NW.,  Washington, 
DC  20044-7611,  or  by  faxing  Tonia 
Fleetwood  at  (202)  616-6584.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $6.75  (27  pages 
at  25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 

Bruce  Gelber. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  02-8739  Filed  4-10-02;  8:45  am] 

BUJNG  CODE  4410-1S-M 


DEPARTMEMT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Compretiensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on  March 
12,  2002,  a  proposed  Consent  Decree  in 
United  States  v.  A-L  Processors,  f.k.a. 
Atlas — Lederer  Co.,  et  al..  Civil  Action 
No.  C-3-309,  was  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Ohio. 

In  this  action  the  United  States  seeks 
the  reimbursement  of  response  costs  in 
connection  with  the  United  Scrap  Lead 
Superfund  Site  in  Troy,  Miami  County, 
Ohio  ("the  Site")  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9601  et  seq. 
The  Consent  Decree  resolves  the  United 
States'  claims  against  defendants 
Beckner  Iron  &  Metal,  Decatur  Salvage 
Inc.,  Ebner  &  Sons  Co..  Inc.,  Mid-Ohio 
Battery  Inc.,  the  Ohio  Department  of 
lYansportation.  and  United  Salvage  Co.. 
Inc..  for  response  costs  incurred  as  a 
.  result  of  the  release  of  threatened 
release  of  hazardous  substances  at  the 
Site.  Five  of  these  settlements  are 
"ability-to-pay"  settlements  based  on 
financial  analyses  conducted  by  the 
Department's  Antitrust  Corporate 
Finance  Unit.  One  settlement,  with  the 
Ohio  Department  of  Transportation 
("OEKDT"),  was  agreed  to  in  principle  in 
early  2000  based  on  ODOT's  relative 
contribution  of  waste  to  the  Site,  but 
could  not  be  finalized  in  time  for 
inclusion  in  a  prior  Consent  Decree 
executed  in  April  2000.  The  six  settling 
parties  collectively  will  pay  the  United 
States  $93,595.  The  United  States' 
remaining  outstanding  costs  exceed 
$8,500,000  and  are  being  sought  from 
the  eleven  remaining  defendants  in  this 
case. 

The  Consent  Decree  also  resolves  the 
United  Scrap  Lead  Respondent  Group's 
("Respondent  Group")  CERCLA  claims 
against  the  same  parties  for  response 
costs  incurred  by  the  Respondent  Group 
in  cleaning  up  the  Site  under  an  earlier 


Consent  Decree.  The  settling  parties  will 
pay  the  Respondent  Group  a  total  of 
$64,247. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice,  P.O. 
Box  7611.  Washington.  DC  20044.  and 
should  refer  to  United  States  v.  A-^ 
Processors,  f.k.a.  Atlas-Lederer  Co.,  et 
al.  D.J.  Ref.  90-11-3-279B. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Southern  District  of  Ohio, 
Federal  Building  Room  602,  200  West 
Second  Street,  Dajrton,  Ohio,  or  at  the 
Region  5  Office  of  the  Environmental 
Protection  Agency.  77  West  Jackson 
Street.  Chicago.  Illinois  60604-3590.  A 
copy  of  the  proposed  Consent  Decree 
may  also  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1425  New  York  Ave,  NW,  Washington, 
DC  20044-7611,  or  by  faxing  Tonia 
Fleetwood  at  (202)  616-6584.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amoimt  of  $6.75  (27  pages 
at  25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 

W.  Benjamin  Fisherow. 

Deputy  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-8741  Filed  4-10-02;  8:45  am] 

nUJNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  i.odging  of  Consent  Decree 
Under  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  William  R.  Miff. 
Represen  tative  of  the  Estate  of  Elwin 
Eugene  AliffiS.D.W.Va.),  C.A.  No.  1:02- 
0279.  was  lodged  on  March  26,  2002, 
with  the  United  States  District  Court  for 
the  Southern  District  of  West  Virginia. 
The  Consent  Decree  resolves  the  United 
States'  claims  against  the  defendant,  as 
representative  of  the  Estate  of  Elwin 
Eugene  Aliff  ("Estate"),  with  respect  to 
response  costs  incurred,  pursuant  to 
Section  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  as  amended 
("CERCLA"),  42  U.S.C.  9607.  These 
costs  were  incurred  by  the 
Environmental  Protection  Agency 
("EPA")  in  connection  with  the  clean- 


up of  the  Route  52  Site,  located  in 
Bluefield,  Mercer  County;  West 
Virginia. 

The  Consent  Decree  represents  an 
ability-to-pay  setUement  with  the  Estate. 
The  Consent  Decree  provides,  inter  alia, 
that  the  defendant,  on  behalf  of  the 
Estate,  will:  (a)  Pay  EPA  $30,380.00  in 
cash  within  30  days  of  entry  of  the 
Consent  Decree  by  the  Court  and  (b) 
sell/transfer  the  portion  of  the  Site 
property  owned  by  the  Estate  and  pay 
EPA  from  the  proceeds  of  the  sale/, 
transfer,  pursuant  to  the  terms  of  the 
Consent  Decree.  Further,  the  Federal 
Deposit  Insurance  Corporation  has 
issued  a  Receiver's  Certificate  of  Proof 
of  Claim  to  the  Estate  ("FDIC  Claim"), 
based  upon  funds  the  decedent  had  on 
deposit  in  a  bank  that  failed,  and  the 
FDIC  is  currenUy  pursuing  litigation 
against  certain  persons  in  connection 
with  the  failed  bank  to  recover 
depositor's  funds.  The  present  value  of 
the  Estate's  FDIC  Claim  is  $440,500.  The 
defendant  agreed  to  assign  and  transfer 
60%  of  the  FDIC  Claim  to  EPA,  and  the 
FDIC  has  approved  the  assignment  and 
transfer. 

The  Department  of  Justice  will 
receive,  for  a  period  of  30  days  boiA  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  William  R.  Aliff, 
Representative  of  the  Estate  of  Elwin 
Eugene  Aliff  {S.D.yN.Va.),  C.A.  No.  1:02- 
0279,  and  DOJ  Reference  No.  90-11-2- 
207/1. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  300  Virginia  Street- 
East,  Room  4000.  Charleston,  West 
Virginia  25301;  and  the  Region  III  Office 
of  the  Environmental  Protection 
Agency,  1650  Arch  Street.  Philadelphia. 
Pennsylvania  19103-2029.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611.  Washington,  DC  20044.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  ^close  a  check  in 
the  amoimt  of  $16.75  (.25  cents  per  page 
production  costs),  payable  to  the 
Consent  Decree  Library. 

Robert  0.  Broolc, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-8740  Filed  4-10-02;  8:45  am] 

BHJJNG  CODE  4410-1S-M 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  ttw  Comprehensive 
Environmental  Response, 
Compensation,  and  Liat>llity  Act 

Notice  is  hereby  given  that  on  March 
28,  2002,  a  proposed  Consent  Decree 
("Decree")  in  United  States  v.  Daniel  E. 
Caulk  and  RAMP  Industries.  Inc.,  Civil 
Action  No.  02-D-0625,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Colorado.  The  action  was 
filed  pursuant  to  Section  107(a)(2)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9607(a)(2), 
for  costs  EPA  incurred  in  responding  to 
the  release  or  threatened  release  of 
hazardous  substances  at  or  from  the 
RAMP  Industries  Site  in  Denver, 
Colorado.  Under  the  terms  of  the  Decree 
the  settling  defendants  will  pay  the 
United  States  $95,000  over  four  years, 
with  interest  on  the  outstanding 
principal  balance  accruing  at  the 
statutory  rate. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  Decree  for  a 
period  of  thirty  (30)  days  from  the  date 
of  this  pubhcation.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resoiut:es  Division,  Department  of 
Justice,  and  sent  to  the  Denver  Field 
Office,  999  18th  Street,  Suite  945NT, 
Denver,  CO  80202,  and  should  refer  to 
United  States  v.  Daniel  E.  Ckiulk  and 
RAMP  Industries.  Inc..  D.J.  Ref.  90-11- 
2-1290/7. 

The  Decree  may  be  examined  at  the 
offices  of  the  EPA  Library,  EPA  Region 
Vm,  located  at  999  18th  Street,  First 
Floor,  Denver,  Colorado  80202.  A  copy 
of  the  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
P.O.  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611  or 
by  faxing  a  request  to  Tonia  Fleetwood, 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $5.00  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

Robert  Brook, 

Assistant  Section  Chief.  Envimnmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 
(FR  Dcx;.  02-8742  Filed  4-10-02;  8:45  ami 

MUINQ  COM  ««1»-1S-M 


DEPARTMENT  OF  JUSTICE 

Revised  Notice  of  Lodging  of  Consent 
Decree:  Natural  Resource  Damages 
Under  ttw  Oil  Pollution  Act  of  1990 

Notice  is  hereby  given  that  on  March 
18.  2002,  a  proposed  Consent  Decree: 
Natural  Resource  Damages  ("Decree")  in 
United  States  and  State  of  Alaska  v. 
Kumshima  Shipping,  S.A.  and  Unique 
Trading  Co.,  Ltd.,  Civil  Action  No.  A02- 
0057  (JKS),  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Alaska. 

In  this  action  brought  pursuant  to 
Section  1002(b)(2)(A)  of  the  Oil 
Pollution  Act  of  1990.  33  U.S.C. 
2702(b)(2)(A),  the  United  States  and  the 
State  of  Alaska  sought  natural  resoxm:e 
damages,  including  the  reasonable  costs 
of  assessing  those  damages,  arising  out 
of  the  November  26. 1997  grounding 
and  subsequent  discharge  of  oil  from  the 
M/V  Kuroshima  in  the  area  of  Siunmer 
Bay,  Unalaska  Island,  Alaska  ("the 
Kuroshima  Spill").  The  defendants  are 
the  owner  and  operator  of  the  vessel  at 
the  time  of  the  incident.  The  federal  and 
state  natiual  resource  trustees,  in 
consultation  with  the  Qawalangin  Tribe 
of  Unalaska.  conducted  an  assessment 
of  damage  to  natural  resources  and  loss 
of  use  of  natiu-al  resources  occasioned 
by  the  Kuroshima  Spill  and  have 
proposed  a  plan  for  restoring  these 
natiiral  resources  and  the  loss  of  thefr 
use  by  the  public.  That  plan  appears  as 
Appendix  A  to  the  Decree.  The 
proposed  Decree  provides  that 
defendants  shall  pay  $644,017  to  the 
natxual  resource  trustees  for  their 
implementation  of  the  restoration  plan 
and  shall  place  another  $9,000  in  the 
registry  of  the  Court  until  the  natural 
resource  trustees  determine  whether 
that  amount  is  necessary  for  the  field 
component  of  the  restoration  plan 
aimed  at  restoring  vegetation  or  may  be 
returned  to  the  defendants.  The 
proposed  Decree  requires  that  the 
defendants  reimburse  the  natural 
resource  trustees  in  excess  of  $66,158.09 
for  damage  assessment  costs.  In 
exchange  for  these  payments,  the  United 
States  and  the  State  of  Alaska  covenant 
not  to  sue  the  defendants  for  natural 
•  resource  damages  arising  from  the 
Kuroshima  Spill. 

The  Department  of  Justice  will  accept 
comments  relating  to  the  proposed 
Decree  through  April  29,  2002. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  United  States  Department  of 
Justice  and  sent  to  801  B  Street.  Suite 
504.  Anchorage,  Alaska  99501-3657. 
Comments  should  refer  to  United  States 


v.  Kuroshima  Shipping,  S.A.  et  al.,  D.J. 
Ref  #90-5-1-1-06147. 

The  Decree  may  be  examined  at  the 
above  address  by  contacting  Lorraine 
Carter  at  907-271-5452.  A  copy  of  the 
Decree  (minus  Appendix  A)  may  be 
obtained  by  contacting  Ms.  Carter  in 
writing  at  the  address  above.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $5.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury.  A  copy  of  Appendix 
A  may  be  obtained  diuing  the  comment 
period  from  the  National  Oceanic  and 
Atmospheric  Administration  by 
contacting  Doug.Helton  at  206-526- 
4563  or  at  Doug.Helton@noaa.gov. 
Alternatively,  Appendix  A  may  be 
viewed  at  www.darcnw.noaa.gov/ 
kuro.htm. 

Robert  E.  Maher.  Jr., 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-8743  Filed  4-10-02;  8:45  am] 
BILLlNa  COM  4410-1B-M 


DEPARTMENT  OF  JUSTICE 

rtotice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Clean  Air  Act,  Clean 
Water  Act,  Resource  Conservation  and 
Recovery  Act,  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act,  and 
ttie  Emergency  Planning  and 
Community  Right-to-Know  Act 

In  accordance  with  28  CFR  50.7. 
notice  is  hereby  given  that  on  April  1, 
2002.  a  proposed  consent  decree  in 
United  States  and  the  State  of  Illinois  y. 
The  Premcor  Refining  Group,  Inc.,  Civil 
Action  No.  98-C-5618,  was  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  Illinois. 

In  this  action,  the  United  states  sought 
civil  penalties  and  injunctive  relief  for 
alleged  environmental  violations  at  The 
Premcor  Refining  Group.  Inc.'s  refinery 
in  Blue  Island,  Illinois.  The  United 
States*  complaint  alleges  violations  of 
the  following  five  federal  statutes  (and 
federal  and  state  laws  implementing 
them):  Clean  Air  Act  ("CAA").  42  U.S.C. 
7401  et  seq.,  Clean  Water  Act  ("CWA"). 
33  U.S.C.  1311  et  seq.,  the  Resource 
Conservation  and  Recovery  Act 
("RCRA").  42  U.S.C.  6901  et  seq.;  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9601  et  seq.; 
and  the  Emergency  Planning  and 
Community  Right-To-Know  Act 
("EPCRA").  42  U.S.C.  11001  et  seq. 
Under  the  terms  of  the  proposed 
consent  decree.  Premcor  will  pay  a  civil 
penalty  of  $6,250,000  to  resolve  the 
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claims  of  the  United  States  and  the  State 
of  Illinois.  The  settlement  proceeds  will 
be  split  evenly  between  the  United 
States  and  the  State. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  bom  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice.  PO 
Box  7611.  Washington.  D.C.  20044- 
7611.  and  should  refer  to  United  States 
V.  The  Premcor  Refining  Group,  Inc. 
(f/k/a  Clark  Refining  and  Marketing, 
Inc.),  Civil  Action  No.  98-C-5618  and 
Department  of  Justice  Reference  No.  90- 
5-^2-1-2214. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  North  District  of 
Illinois.  219  South  Dearborn  Street, 
Chicago,  Illinois  60604,  and  the  Region 
5  Office  of  the  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590.  A  copy  of 
the  Consent  Decree  may  also  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1425  New  York 
Ave..  NW.  Washington.  DC  20005.  or  by 
faxing  a  request  to  Tonia  Fleetwood  at 
(202)  616-6584.  phone  confirmation 
number  (202)  515-1547.  In  requesting  a 
copy,  please  refer  to  the  above- 
referenced  case  name,  civil  action 
number  and  Department  of  Justice 
reference  number,  and  enclose  a  check 
in  the  amount  of  $9.50  (25  cents  per 
page  reproduction  costs),  payable  to  the 
U.S.  Treasury. 

William  Brighton. 

Assistant  Section  Chief,  Environmental 

Enforcement  Section. 

[FR  Doc.  02-8744  Filed  4-10-02;  8:45  am] 

BtUMG  COM  4410-1 S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Water  Act 

lln  accordance  with  Department 
policy,  28  C.F.R.  50.7.  notice  is  hereby 
given  that  on  March  26.  2002.  a 
proposed  consent  decree  in  United 
States  v.  Texaco  Exploration  and 
Production  Inc..  Civil  No.  2:98-CV- 
00213-ST.  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Utah. 

This  consent  decree  represents  a 
settlement  of  claims  brought  against 
Texaco  Exploration  and  Production  Inc. 
("Texaco")  imder  Sections  309  and  311 
of  the  Clean  Water  Act  ("CWA").  33 
U.S.C.  1319  and  1321.  in  a  civil 
complaint  filed  on  March  26. 1998.  The 


complaint  alleged  the  following:  (1) 
Texaco  violated  CWA  Section  301  by 
unauthorized  discharges  of  produced 
water  and  mixed  oil  and  produced 
water  from  its  oil  and  gas  production 
field  in  Aneth,  Utah  (the  "Aneth  Unit") 
into  waters  of  the  U.S.;  (2)  Texaco 
violated  CWA  Section  311  by 
discharging  a  mix  of  oil  and  produced 
water  from  the  Aneth  Unit  into  waters 
of  the  U.S.  and  adjoining  shorelines; 
and  (3)  in  violation  of  CWA  Section 
311(j)  and  40  CFR  Part  112.  Texaco 
failed  to  prepare  an  adequate  Spill 
Prevention  Control  and  Countermeasiu^ 
("SPCC")  Plan,  failed  to  adequately 
implement  the  SPCC  plan,  and  failed  to 
provide  notification  to  EPA  of  oil  spills 
from  the  Aneth  Unit. 

Under  the  proposed  settlement. 
Texaco  is  required  to  implement  a  series 
of  measures  as  injunctive  relief 
including:  rerouting  of  flowlines; 
construction  of  berming;  replacement  of 
pipelines;  installation  of  stuffing  box 
leak  detectors  on  producing  wells; 
construction  of  overflow  tanks;  and 
installation  of  emergency  shutdown 
equipment  on  producing  wells,  the 
injection  distribution  system,  and  the 
production  transfer  system.  Texaco  will 
also  submit  a  revised  SPCC  Plan  and 
fully  implement  the  Plan.  Texaco  is  also 
required  to  provide  for  the  construction 
and  implementation  of  two 
Supplemental  Environmental  Projects, 
at  an  estimated  cost  of  $478,700.  to 
provide  an  adequate  supply  of  drinking 
water  and  sanitary  facilities  for 
residents  in  the  vicinity  of  Montezuma 
Creek.  Utah,  on  the  Navajo  Nation. 
Finally,  Texaco  will  pay  a  civil  penalty 
of  $369,922. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Enviroiunent  and  Natural  Resources 
Divisions.  U.S.  Department  of  Justice. 
P.O.  Box  7611.  Washington.  DC  20044- 
7611.  and  should  refer  to  United  States 
V.  Texaco  Exploration  and  Production 
Inc..  DOJ  Ref.  90-5-1-1-4457/1.  A  copy 
of  any  comments  should  be  sent  to 
Robert  D.  Mullaney.  U.S.  Department  of 
Justice,  301  Howard  St..  Suite  1050.  San 
Francisco.  CA  94105. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  185  South  State  Street, 
Suite  400.  Salt  Lake  City.  Utah  84111. 
and  at  the  Office  of  Regional  Counsel. 
U.S.  Environmental  Protection  Agency. 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  A  copy  of  the 
proposed  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 


Decree  Library,  U.S.  Department  of 
Justice,  P.O.  Box  7611,  Washington,  DC 
20044-761 1 ,  or  by  faxing  a  request  to 
Tonia  Fleetwood,  Department  of  Justice 
Consent  Decree  Library,  fax  no.  (202) 
514-0097;  phone  confirmation  no.  (202) 
514-1547.  There  is  a  charge  for  the  copy 
(25  cent  per  page  reproduction  cost).  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $36.00  payable 
to  the  "U.S.  Treasury."  (A  copy  of  the 
decree,  exclusive  of  attachments,  may 
be  obtained  for  $8.75.) 

Ellen  M.  Mahan. 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-8753  Filed  4-10-02;  8:45  am] 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Permissible  Equipment  Testing 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)(44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requfrements  on  respondents  can  be 
properly  assessed. 

DATES:  Submit  comments  on  or  before 
June  10,  2002. 

ADDRESSES:  Send  comments  to  David  L. 
Meyer,  Director,  Office  of 
Administration  and  Management.  4015 
Wilson  Boulevard,  Room  615. 
Arlington.  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  Internet  E- 
mail  to  Meyer-David@msha.gov,  along 
with  an  original  printed  copy.  Mr. 
Meyer  can  be  reached  at  (703)  235-1383 
(voice),  or  (703)  235-1563  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlene  N.  Barnard,  Regulatory 
Specialist.  Records  Management 
Division.  U.S.  Department  of  Labor. 
Mine  Safety  and  Health  Administration, 
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Room  725,  4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984.  Ms.  Barnard 
can  be  reached  at  bamard- 
charlene@msha.gov  (Internet  E-mail), 
(703)  235-1470  (voice),  or  (703)  235- 
1563  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Mine  Safety  and  Health 
Administration  (MSHA)  is  responsible 
for  the  inspection,  testing,  approval  and 
certification,  and  quality  control  of 
mining  equipment  and  components, 
materials,  instruments,  and  explosives 
used  in  both  underground  and  surface 
coal,  metal,  and  nonmetal  mines.  Title 
30  CFR,  parts  15  through  36  contain 
procedures  by  which  manufacturers 
may  apply  for  and  have  equipment 
approved  as  "permissible"  for  use  in 
mines. 
n.  Desired  Focus  of  Comments 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Permissible  Equipment 


Testing.  MSHA  is  particularly  interested 
in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  die  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  may  be  viewed  on  the 
Internet  by  accessing  the  MSHA  Home 
Page  (http://www.msha.gov)  and 


selecting  "Statutory  and  Regulatory 
Information"  then  "Paperwork 
Reduction  Act  submission  (http:// 
www.msha.gov/regspwork.htm)".  or  by 
contacting  to  employee  listed  above  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice  for  a  hard  copy. 

m.  Current  Actions 

Title  30  CFR  Parts  15  through  36 
require  that  an  investigation  leading  to 
approval  or  certification  will  be 
undertaken  by  the  A&CC  only  pursuant 
to  a  written  application  accompanied  by 
prescribed  drawings  and  specifications 
identifying  the  piece  of  equipment.  This 
information  is  used  by  engineers  and 
scientists  to  evaluate  the  design  in 
conjunction  with  tests  to  assure 
conformance  to  standards  prior  to 
approval  for  use  in  mines. 

Types  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Permissible  Equipment  Testing. 

OMB  Number.  1219-0066. 

Affected  Public:  Business  or  other  for- 
profit. 


Cite/refetence 


Part  15 

Part  18 

Part  19 

Part  20 

Part  22  ..... 

Part  23 

Part  27 

Part  28 

Part  29 

Part  33  .... 
Part  35  .... 
Part  36  .... 

Totals 


Total 
respondents 


6 

474 
3 
5 

17 
5 
9 
2 
2 

11 
2 

58 


Frequency 


594 


On  occasion 
On  occasion 
On  occasion 
On  occasion 
On  ocassion 
On  occasion 
On  occasion 
On  occasion 
On  occasion 
On  occasion 
Onocctision 


Total 
responses 


Average  time 
per  response 


6 

474 

3 

8 

11 
5 
9 
2 
2 

11 
2 

58 


Burden  hours 
(In  hours) 


594 


I  hr.  50  min.  .. 

II  hrs.  36  min. 
8hrs 

9  hrs.  38  min. 
8  hrs.  15  min. 
8  hrs.  45  min. 
13  hrs.  20  min. 

10  hrs 

6  hrs.  30  min. 

25  hrs 

8  hrs.  44  min. 


1 


11 
.760 
21 
51 
42 
24 
30 
20 
20 

113 
49 

805 


2,946 


Total  Burden  Cost  (capital/startup):        DEPARTMENT  OF  LABOR 


$0. 

Total  Burden  Cost  (operating/ 
maintaining):  $443,891.57. 

Comments  submitted  in  response  to 
this  notice  will  be  sxunmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  April  2.  2002. 
David  L.  Meyer. 

Director.  Office  of  Administration  and 

Management. 

IFR  Doc.  02-8767  Filed  4-10-02;  8:45  amj 
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Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL1-68] 

MET  Laboratories,  Inc.;  Applications 
for  Renewal  and  Expansion  of 
Recognition 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Notice^ 

SUMMARY:  This  notice  announces  the 
applications  of  MET  Laboratories,  Inc.. 
for  renewal  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Uboratory  under  29  CFR  1910.7.  and 
for  expansion  of  its  recognition  to 
include  additional  test  standards,  and 


presents  the  Agency's  preliminary 
finding.  This  preliminary  finding  does 
not  constitute  an  interim  or  temporary 
approval  of  these  applications. 
DATES:  Comments  submitted  by 
interested  parties,  or  any  request  for 
extension  of  the  time  to  comment,  must 
be  received  no  later  than  April  26.  2002. 
ADDRESSES:  Submit  written  comments 
concerning  this  notice  to:  Docket  Office. 
Docket  NRTLl-88.  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N2625,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210;  telephone:  (202)  693-2350. 
Commenters  may  transmit  written 
comments  of  10  pages  or  less  in  length 
by  facsimile  to  (202)  693-1648.  Submit 
requests  for  extensions  concerning  this 
notice  to:  Office  of  Technical  Programs 
and  Coordination  Activities.  NRTL        ^ 
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Program.  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor.  Room  N3653,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet  or  Sherrey  Nicolas, 
Office  of  Technical  Programs  and 
Coordination  Activities,  NRTL  Program, 
Room  N3653  at  the  above  address,  or 
phone (202)  693-2110. 
SUPPLEMENTARY  INFORMATION: 

Noticie  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  MET  Laboratories,  Inc. 
(MET),  has  applied  for  renewal  and  for 
expansion  of  its  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL).  MET's  expansion 
requests  cover  the  use  of  two  additional 
test  standards.  OSHA's  current  scope  of 
recognition  for  MET  may  be  found  in 
the  following  informational  web  page: 
http://www.osha-slc.gov/dts/otpca/nTtl/ 
met. html. 

OSHA  recognition  of  an  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  §1910.7  of 
Tide  29,  Code  of  Federal  Regulations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  organization 
can  perform  independent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  employers  may  use 
products  "properly  certified"  by  the 
NRTL  to  meet  OSHA  standards  that 
require  testing  and  certification. 

The  Agency  processes  applications  by 
an  NRTL  for  initial  recognition  or  for 
expansion  or  renewal  of  this  recognition 
following  requirements  in  Appendix  A 
to  29  CFR  1910.7.  This  appendix 
requires  that  the  Agency  publish  two 
notices  in  the  Federal  Register  in 
processing  an  application.  In  the  first 
notice,  OSHA  announces  the 
application  and  provides  its  preliminary 
finding  and,  in  the  second  notice,  the 
Agency  provides  its  final  decision  on 
the  application.  These  notices  set  forth 
the  NRTL's  scope  of  recognition  or 
modifications  of  that  scope.  We 
maintain  an  informational  web  page  for 
each  NRTL,  which  details  its  scope  of 
recognition.  These  pages  can  be 
accessed  from  our  Web  site  at  http:// 
wvrw.  osha-slc.gov/dts/otpca/nrtl/ 
index.html. 

The  most  recent  notice  published  by 
OSHA  for  MET's  recognition  covered  an 
expansion  of  recognition  to  include 
additional  standards,  which  became 
effective  On  September  26,  2001  (66  FR 
49211).  The  other  Federal  Register 


notices  related  to  MET's  recognition  that 
OSHA  has  published,  since  MET's 
previous  renewal  of  recognition, 
addressed  an  expansion  for  additional 
standards,  which  was  announced  on 
November  10,  1998  (63  FR  63085),  and 
granted  on  March  9, 1999  (64  FR  11502). 
The  renewal  would  incorporate  all  of 
these  recognitions  granted  to  MET. 
The  current  address  of  the  MET 
facility  (site)  already  recognized  by 
OSHA  is:  MET  Laboratories,  Inc.,  914 
West  Patapsco  Avenue,  Baltimore, 
Maryland  21230. 

General  Background  on  the  Applicant 
and  Applications 

MET  Laboratories,  Inc.,  was 
incorporated  in  Baltimore,  Maryland,  in 
October,  1959,  as  Eastern  Electrical 
Testing  Laboratories.  The  name  was 
changed  one  year  later  to  Maryland 
Electrical  Testing  Company.  The  name 
changed  again  to  MET  Electrical  Testing 
Company  in  1973.  MET  Electrical 
Testing  Company  applied  to  OSHA  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  in  April  1988.  On 
May  16, 1989  (54  FR  21136),  it  received 
this  initial  recognition. 

Appendix  A  to  29  CFR  1910.7 
stipulates  that  the  period  of  recognition 
of  an  NRTL  is  five  years  and  that  an 
NRTL  may  renew  its  recognition  by 
applying  not  less  than  nine  months,  nor 
more  than  one  year,  before  the 
expiration  date  of  its  ciurent 
recognition.  NRTLs  submitting  requests 
within  this  allotted  time  period  retain 
their  recognition  during  OSHA's 
renewal  process.  Under  its  current 
name,  MET  Laboratories,  Inc.,  it  applied 
for  its  first  renewal  of  recognition  in 
August  1993,  which  OSHA  annoimced, 
along  with  other  MET  applications,  on 
August  6, 1996  (61  FR  41661).  OSHA 
granted  the  renewal  on  November  20, 
1996  (61  FR  59114). 

\ffiT  has  submitted  a  request,  dated 
February  9.  2001  (see  exhibit  28).  to 
renew  its  recognition,  within  the 
allotted  time  period,  and  retains  its 
recognition  pending  OSHA's  final 
decision  in  tiiis  renewal  process.  MET's 
existing  scope  of  recognition  consists  of 
the  facility  listed  above,  and  the  test 
standards  and  supplemental  programs 
listed  below  under  Renewal  of 
Recognition. 

Also,  MET  has  submitted  a  request, 
dated  February  13,  2002  (see  exhibit  28- 
1),  to  expand  its  recognition  to  include 
two  additional  test  standards.  The 
OSHA  NRTL  Program  Staff  has 
determined  that  it  can  grant  recognition 
for  the  two  test  standards  listed  below 
under  Expansion  of  Recognition  because 
it  has  determined  the  standards  are 
"appropriate  test  standards,"  within  the 


meaning  of  29  CFR  1910.7(c).  The  staff 
makes  such  determinations  in 
processing  applications  from  any  NRTL. 


Renewal  of  Recognition 

MET  seeks  renewal  of  its  recognition 
for  the  one  site  that  OSHA  has 
previously  recognized.  In  processing 
MET's  renewal  request,  OSHA  NRTL 
Program  staff  performed  an  on-site 
review  of  MET's  facility  on  October  1 
and  3,  2001.  In  the  on-site  review  report 
(see  Exhibit  29),  the  staff  recommended 
a  "positive  finding,"  which  means  a 
positive  recommendation  to  the 
Assistant  Secretary  regarding  the 
renewal. 

MET  also  seeks  renewal  of  its 
recognition  for  testing  and  certification 
of  products  for  demonstration  of 
conformance  to  the  following  102  test 
standards,  which  OSHA  has  previously 
recognized  for  MET.  Except  as 
explained  below  (see  paragraph 
immediately  following  listing  of 
standards),  all  these  standards  are 
"appropriate,"  within  the  meaning  of  29 
CFR  1910.7(c). 

ANSI  CI 2.1  Code  for  Electricity  Meters 
ANSI/IEEE  C57.13  Terminology  and 
Test  Code  for  Instrument 
Transformers 
ANSI/UL  5  Surface  Metal  Raceways  and 

Fittings 
ANSI/UL  22  Electric  Amusement 

Machines 
UL  45  Portable  Electric  Tools 
ANSI/UL  50  Enclosiu^s  for  Electrical 

Equipment 
ANSI/UL  65  Electric  Wired  Cabinets 
ANSI/UL  73  Electric  Motor-Operated 

Appliances 
ANSI/UL  122  Electric  Photographic 

Equipment 
ANSI/UL  130  Electric  Heating  Pads 
ANSI/UL  153  Portable  Electric  Lamps 
ANSI/UL  187  X-Ray  Equipment 
ANSI/UL  197  Commercial  Electric 

Cooking  Appliances 
ANSI/UL  201  Garage  Equipment 
ANSI/UL  231  Electrical  Power  Outlets 
UL  416  Refrigerated  Medical  Equipment 
ANSI/UL  469  Musical  Instruments  and 

Accessories 
ANSI/UL  471  Commercial  Refrigerators 

and  Freezers 
ANSI/UL  482  Portable  Sun/Heat  Lamps 
ANSI/UL  484  Room  Air  Conditioners 
ANSI/UL  499  Electric  Heating 

Appliances 
UL  506  Specialty  Transformers 
ANSI/UL  507  Electi-ic  Fans 
ANSI/UL  508  Electric  Lidustrial  Control 

Equipment 
ANSI/UL  514A  Metallic  Outiet  Boxes, 

Electrical 
UL  544  Electric  Medical  and  Dental 

Equipment 
UL  664  Commercial  Dry-Cleaning 
Machines  (Type  IV) 
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ANSI/UL  676  Underwater  Lighting 

Fixtures 
ANSI/UL  698  Industrial  Control 

Equipment  for  Use  in  Hazardous 

(Classified)  Locations 
ANSI/UL  705  Power  Ventilators 
UL  745-1  Portable  Electric  Tools 
UL  745-2-1  Particular  Requirements  of 

Drills 
UL  745-2-2  Particular  Requirements  for 

Screwdrivers  and  Impact  Wrenches 
UL  745-2-3  Particular  Requirements  for 

Grinders,  Polishers,  and  Disk-Type 

Sanders 
UL  745-2-4  Particular  Requirements  for 

Sanders 
UL  745-2-5  Particular  Requirements  for 

Qrcular  Saws  and  Circular  Knives 
UL  745-2-6  Particular  Requirements  for 

Hammers 
UL  745-2-8  Particular  Requirements  for 

Shears  and  Nibblers 
UL  745-2-9  Particular  Requirements  for 

Tappers 
UL  745-2-11  Particular  Requirements 

for  Reciprocating  Saws 
UL  745-2-12  Particular  Requirements 

for  Concrete  Vibrators 
UL  745-2-14  Particular  Requirements 

for  Planers 
UL  745-2-17  Particular  Requirements 

for  Routers  and  Trimmers 
UL  745-2-30  Particular  Requirements 

for  Staplers 
UL  745-2-31  Particular  Requirements 

for  Diamond  Core  Drills 
UL  745-2-32  Particular  Requirements 

for  Magnetic  Drill  Presses 
UL  745-2-33  Particular  Requirements 

for  Portable  Handsaws 
UL  745-2-34  Particular  Requirements 

for  Strapping  Tools 
UL  745-2-35  Particular  Requirements 

for  Drain  Cleaners 
UL  745-2-36  Particular  Requirements 

for  Hand  Motor  Tools 
UL  745-2-37  Particular  Requirements 

for  Plate  Jointers 
ANSI/UL  751  Vending  Machines 
UL  763  Motor-Operated  commercial 

Food  Preparing  Machines 
UL  775  Graphic  Arts  Equipment 
ANSI/UL  813  Commercial  Audio 

Equipment 
ANSI/UL  859  Personal  Grooming 

Appliances 
UL  869A  Standard  for  Service 

Equipment 
ANSIAJL  886*  Outlet  Boxes  and 

Fittings  for  Use  in  Hazardous 

(Classified)  Locations 
ANSI/UL  913  Intrinsically  Safe 

Apparatus  and  Associated  apparatus 

for  Use  in  Class  I.  n,  and  III,  Division 

1,  Hazardous  Locations 
ANSI/UL  923  Microwave  Cooking 

Appliances 
UL  935  Fluorescent-Lamp  Ballasts 
ANSI/UL  982  Motor-Operated 

Household  Food  Preparing  Machines 


ANSI/UL  1012  Power  Supplies 
ANSI/UL  1017  Vacuum  Cleaning 

Machines  and  Blower  Cleaners 
ANSI/UL  1018  Electric  Aquariiun 

Equipment 
UL  1026  Electric  Household  Cooking 

and  Food  Serving  Appliances 
UL  1028  Hair  Clipping  and  Shaving 

Appliances 
ANSI/UL  1042  Electric  Baseboard 

Heating  Equipment 
ANSI/UL  1054  Special-Use  Switches 
ANSI/UL  1069  Hospital  Signaling  and 

Nurse-Call  System 
UL  1083  Household  Electric  Skillets  and 

Frying-Type  Appliances 
ANSI/in.  1203*  Explosion-Proof  and 

Dust-Ignition-Proof  Electrical 

Equipment  for  Use  in  Hazardous 

(Classified)  Locations 
UL  1236  Battery  Chargers  for  Charging 

Engine-Starter  Batteries 
UL  1244  Electrical  and  Electronic 

Measuring  and  Testing  Equipment 
UL  1248  Engine-Generator  Assemblies 

for  Use  in  Recreational  Vehicles 
ANSI/UL  1262  Laboratory  Equipment 
ANSI/UL  1270  Radio  Receivers.  Audio 

Systems,  and  Accessories 
ANSI/UL  1310  Direct  Plug-In 

Transformer  Units 
ANSI/UL  1409  Low-Voltage  Video 

Products  Without  Cathode-Ray-Tube 

Displays 
ANSI/UL  1410  Television  Receivers  and 

High- Voltage  Video  Products 
ANSI/UL  1411  Transformers  and  Motor 

Transformers  for  Use  in  Audio-, 

Radio-,  and  Television-Type 

Appliances 
UL  1431  Personal  Hygiene  and  Health 

Care  Appliances 
UL  1449  Transient  Voltage  Surge 

Suppressors 
UL  1459  Telephone  Equipment 
UL  1492  Audio- Video  Products  and 

Accessories 
ANSI/UL  1570  Fluorescent  Lighting 

Fixtures 
ANSI/UL  1571  Incandescent  Lighting 

Fixtures 
UL  1598  Luminaries 
ANSI/UL  1573  Stage  and  Studio 

Lighting  Units 
UL  1585  Class  2  and  Class  3 

Transformers 
UL  1604  Electrical  Equipment  for  Use  In 

Class  I  and  II,  Division  2,  and  Class  III 

Hazardous  (Classified)  Locations 
ANSI/UL  1638  Visual  Signaling 

Appliances — Private  Mode  Emergency 

and  General  Utility  Signaling 
ANSI/UL  1647  Motor-Operated  Massage 

and  Exercise  Machines 
UL  1778  Uninterruptible  Power  Supply 

Equipment 
ULl786NiBhtlights 
UL  1950  Safety  of  Information 

Technology  Equipment.  Including 

Electrical  Business  Equipment 


UL  1993  Self-Ballasted  Lamps  and 

Lamp  Adapters 
UL  1995  Heating  and  Cooling 

Equipment 
UL  2601-1  Medical  Electrical 

Equipment,  Part  1:  General 

Requirements  for  Safety 
UL  3101-1  Electrical  Equipment  for 

Laboratory  Use;  Part  1:  General 

Requirements 
UL  3111  Electrical  Measuring  and  Test 

Equipment;  Part  1:  General 

Requirements 
UL  6500  Audio/Visual  and  Musical 

Instrument  Apparatus  for  Household, 

Commercial,  and  Similar  General  Use 
*Te8ting  and  certification  of  products 

under  this  test  standard  is  limited  to 

Class  I  locations.  Explosion  testing  is 

also  limited  to  oirrent  test  chamber 

capabilities. 

At  the  time  of  preparation  of  this 
preliminary  notice,  some  of  the  test 
standards  for  which  OSHA  currently 
recognizes  MET,  and  which  are  listed 
above,  have  been  withdrawn  or  replaced 
by  the  standards  developing 
organization.  Under  OSHA  policy 
regarding  such  withdrawn  or  replaced 
test  standards,  OSHA  can  no  longer 
recognize  the  NRTL  for  the  test 
standards,  but  the  NRTL  may  request 
recognition  for  comparable  test 
standards,  i.e.,  other  appropriate  test 
standards  covering  similar  types  of 
product  testing.  However,  a  number  of 
other  NRTLs  adso  are  recognized  for 
these  withdrawn  or  replaced  standards. 
As  a  result.  OSHA  will  publish  a 
separate  notice  to  make  the  appropriate 
substitutions  for  MET  and  the  other 
NRTLs  that  were  recognized  for  these 
standards. 

OSHA's  recognition  of  MET,  or  any 
NRTL.  for  a  partictilar  test  standard  is 
limited  to  equipment  or  materials  (i.e.. 
products)  for  which  OSHA  standards 
require  third  party  testing  and 
certification  before  use  in  the 
workplace.  Consequently,  an  NRTL's 
scope  of  recognition  excludes  any 
product(s)  falling  within  the  scope  of  a 
test  standard  for  which  OSHA  has  no 
NRTL  testing  and  certification 
requirements. 

Many  of  the  Underwriters 
Laboratories  Inc.  (UL)  test  standards 
listed  above  also  are  approved  as 
American  National  Standards  by  the 
American  National  Standards  Institute 
(ANSI).  However,  for  convenience  in 
compiling  the  list,  we  use  the 
designation  of  the  standards  developing 
organization  (e.g..  UL  1012)  for  the 
standard,  as  opposed  to  the  ANSI 
designation  (e.g..  ANSI/UL  1012).  Under 
our  procedures,  an  NRTL  recognized  for 
an  ANSI-approved  test  standard  may 
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use  either  the  latest  proprietary  version 
of  the  test  standard  or  the  latest  ANSI 
version  of  that  standard,  regardless  of 
whether  it  is  currently  recognized  for 
the  proprietary  or  ANSI  version.  Contact 
ANSI  or  the  ANSI  Web  site  [http:// 
www.ansi.org)  and  click  "NSSN"  to  find 
out  whether  or  not  a  test  standard  is 
currently  ANSI-approved. 

Programs  and  Procedures 

The  renewal  would  include  MET's 
continued  use  of  the  following 
supplemental  programs  and  procedures, 
based  upon  the  criteria  detailed  in  the 
March  9, 1995  Federal  Register  notice 
(60  FR  12980,  3/9/95).  This  notice  lists 
nine  (9)  programs  and  procedures 
(collectively,  programs),  eight  of  which 
an  NRTL  may  use  to  control  and  audit, 
but  not  actually  to  generate,  the  data 
relied  upon  for  product  certification.  An 
NRTL's  initial  recognition  wrill  always 
include  the  first  or  basic  program, 
which  requires  that  all  product  testing 
and  evaluation  be  performed  in-house 
by  the  NRTL  that  will  certify  the 
product.  OSHA  has  already  recognized 
MET  for  these  programs.  See  http:// 
www.  osha-slc.gov/dts/otpca/nrtI/ 
met.html. 
Program  2:  Acceptance  of  testing  data 

from  independent  organizations,  other 

than  NRTLs. 
Program  3:  Acceptance  of  product 
evaluations  from  independent 
organizations,  other  than  NRTLs. 
Program  4:  Acceptance  of  witnessed 

testing  data. 

Program  5:  Acceptance  of  testing  data 
from  non-independent  organizations. 
Program  6:  Acceptance  ofevaluation 

data  from  non-independent 

organizations  (requiring  NRTL  review 

prior  to  marketing). 
Program  7:  Acceptance  of  continued 

certification  following  minor 

modifications  by  the  client. 
Projgram  8:  Acceptance  of  product 

evaluations  from  organizations  that 

function  as  part  of  the  International 

Electrotechnical  Commission 

Certification  Body  (lEC-CB)  Scheme. 
Program  9:  Acceptance  of  services  other 

than  testing  or  evaluation  performed 

by  subcontractors  or  agents. 

OSHA  developed  these  programs  to 
limit  how  an  NRTL  may  perform  certain 
aspects  of  its  work  and  to  permit  the 
activities  covered  under  a  program  only 
when  the  NRTL  meets  certain  criteria. 
In  this  sense,  they  are  special  conditions 
that  the  Agency  places  on  an  NRTL's 
recognition.  OSHA  does  not  consider 
these  programs  in  determining  whether 
an  NRTL  meets  the  requirements  for 
recognition  under  29  CFR  1910.7. 
However,  these  programs  help  to  define 
the  scope  of  that  recognition. 


Expansion  of  Recognition 

MET  seeks  recognition  for  testing  and 
certification  of  products  for 
demonstration  of  conformance  to  the 
following  two  test  standards,  and  OSHA 
has  determined  that  the  standards  are 
"appropriate"  within  the  meaning  of  29 
CFR  1910.7(c). 
UL  924  Emergency  Lighting  and  Power 

Equipment 
UL  1008  Transfer  Switch 

The  NRTL  Program  staff  did  not 
perform  an  on-site  review  in  connection 
with  the  expansion  request  but 
reviewed  information  pertinent  to  this 
request  and  provided  a  positive 
recommendation  on  the  expansion  (see 
Exhibit  29-1). 

Preliminary  Finding 

MET  has  submitted  acceptable 
requests  for  renewal  and  expansion  of 
its  recognition  as  an  NRTL.  Following  a 
review  of  the  application  files,  and  other 
pertinent  information,  the  NRTL 
Program  staff  has  concluded  that  OSHA 
can  grant  to  MET:  (1)  the  renewal  for  the 
one  site  and  the  test  standards  and 
programs  listed  above,  and  (2)  the 
expansion  for  the  additional  two  test 
standards,  also  listed  above.  The  staff 
therefore  recommended  to  the  Assistant 
Secretary  that  the  applications  be 
preliminarily  approved. 

Based  upon  the  recommendation  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  MET 
Laboratories,  Inc.,  can  meet  the 
requirements  as  prescribed  by  29  CFR 
1910.7  for  the  renewal  and  expansion  of 
its  recognition. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  as  to  whether  MET  has 
met  the  requirements  of  29  CFR  1910.7 
for  the  renewal  and  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory.  Your  comment 
should  consist  of  pertinent  written 
documents  amd  exhibits.  To  consider  it. 
OSHA  must  receive  the  comment  at  the 
address  provided  above  (see 
ADDRESSES),  no  later  than  the  last  date 
for  comments  (see  DATES  above).  Should 
you  need  more  time  to  comment,  OSHA 
must  receive  your  written  request  for 
extension  at  the  address  provided  above 
(also  see  ADDRESSES)  no  later  than  the 
last  date  for  comments  (also  see  DATES 
above).  You  must  include  your  reason(s) 
for  any  request  for  extension.  OSHA 
will  limit  an  extension  to  30  days, 
unless  the  requester  justifies  a  longer 
period.  We  may  deny  a  request  for 
extension  if  it  is  frivolous  or  othenvise 
unwarranted.  You  may  obtain  or  review 
copies  of  MET's  requests,  the  on-site 
review  report,  other  exhibits,  and  all 
submitted  comments,  as  received,  by 


contacting  the  Docket  Office,  Room 
N2625.  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address.  You  should 
refer  to  Docket  No.  NRTLl-88,  the 
permanent  record  of  public  information 
on  MET's  recognition. 

The  NRTL  Program  staff  will  review 
all  timely  comments  and,  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  MET's  renewal  and  expansion 
requests.  The  Assistant  Secretary  will 
make  the  final  decision  on  granting  the 
renewal  and  expansion  and,  in  making 
this  decision,  may  undertake  other 
proceedings  that  are  prescribed  in 
Appendix  A  to  29  CFR  1910.7.  OSHA 
will  publish  a  public  notice  of  this  final 
decision  in  the  Federal  Register. 

Signed  at  Washington,  DC,  this  3rd  day  of 
April.  2002. 
John  L.  Henshaw, 
Assistant  Secretary. 

(FR  Doc.  02-8768  Filed  4-10-02;  8:45  am] 
BILUNQ  CODE  4510-26-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  50-454,  STN  50-455,  STN 
50-456  and  STN  50-457] 

Exelon  Generation  Company,  LLC; 
Byron  Station,  Unit  Nos.  1  AND  2, 
Braudwood  Station,  Unit  Nos.  1  AND  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact; 
Related  to  a  Proposed  License 
Amendment  to  Revise  Fuel  Centerline 
Temperature  Satety  Limit 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  for  Facility 
Operating  License  Nos.  NPF-37,  NPF- 
66,  NPF-72,  and  NPF-77,  issued  to 
Exelon  Generation  Company,  LLC, 
(Exelon  or  the  licensee),  for  operation  of 
the  Byron  Station,  Unit  Nos.  1  and  2, 
located  in  Ogle  Coimty,  Illinois  and 
Braidwood  Station,  Unit  Nos.  1  and  2, 
located  in  Will  Coimty,  Illinois. 
Therefore,  as  required  by  10  CFR  51.21, 
the  NRC  is  issuing  this  envfronmental 
assessment  and  finding  of  no  significant 
impact. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  revise  the 
reactor  core  safety  limit  for  peak  fuel 
centerline  temperatiire  from  less  than  or 
equal  to  4700  °F  to  the  design-basis  fuel 
centerline  melt  temperature  of  less  than 
5080  °F,  for  imirradiated  fuel, 
decreasing  by  58  °F  per  10,000 
Megawatt-Days  per  Metric  Tonne 
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Uranium  (MWD/MTU)  bumup.  The 
increase  in  the  fuel  centerline 
temperature  limit  is  to  accommodate 
higher  bumup  of  these  fuel  rods  to 
exceed  the  licensing  basis  commitment 
rod-average  bumup  limit.  The  licensee 
requested  that  the  licensing  basis 
commitment  limiting  the  fuel  rod- 
average  bumup  to  60,000  MWD/MTU  be 
revised  to  increase  the  rod-average 
bumup  limit  for  only  high  bumup  lead 
test  assemblies  (LTAs)  to  69.000  MWD/ 
MTU  for  Byron,  Unit  2  Cycle  10,  and 
75,000  MWD/MTU  for  both  stations  for 
future  campaigns.  The  bumup  limits  are 
not  part  of  the  technical  specifications, 
but  are  limited  by  the  fuel  centerline 
temperature. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
September  21,  2001,  as  supplemented 
by  letter  dated  January  31,  2002, 
requesting  NRC  to  provide  an 
amendment  to  the  technical 
specification  (TS)  for  Byron  Station, 
Units  1  and  2,  and  Braidwood  Station, 
Units  1  and  2. 

The  Need  for  the  Proposed  Action 

Two  LTAs  are  currently  in  use  in 
Byron,  Unit  2,  Cycle  10.  These  LTAs  are 
composed  of  low-tin  ZIRLO  cladding 
and  fuel  pin  spring  clips,  and  higher 
density  fuel  pellets.  Additionally,  one  of 
the  LTAs  was  modified  to  include  four 
fuel  rods  which  have  been  previously 
bumed  during  two  cycles  to  45,750 
MWD/MTU.  Following  irradiation 
during  a  third  cycle,  the  four  rods  will 
have  a  projected  bumup  of 
approximately  69.000  MWD/MTU. 
hradiation  of  these  four  fuel  rods  to  a 
higher  bumup  will  provide  data  on  fuel 
and  materials  performance  that  will 
support  industry  goals  of  extending  the 
current  fuel  bumup  limits  and  will 
provide  data  to  address  NRC  questions 
related  to  fuel  performance  behavior  at 
high  bumups.  The  data  will  also  help 
confirm  the  applicability  of  nuclear 
design  and  fuel  performance  models  at 
high  bumups. 

The  proposed  irradiation  of  this  fuel 
assembly  does  not  require  a  change  to 
the  TS.  However,  the  planned 
additional  cycle  of  operation  for  the 
high  bumup  fuel  rods  will  result  in 
bumup  levels  exceeding  the  rod-average 
bumup  limit  of  60,000  MWD/MTU  for 
that  LTA  (which  is  the  design  limit  for 
the  use  of  Zircaloy  or  ZIRLO  clad  fuel 
in  Byron  and  Braidwood  approved  in 
amendments  78  and  70  respectively). 
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Environmental  Impacts  of  the  Proposed 
Action 

Background 

In  its  previous  environmental 
assessments  concerning  fuel  bumup,  the 
Commission  relied  on  the  results  of  a 
study  conducted  by  the  NRC  by  Pacific 
Northwest  National  Laboratories 
(PNNL).  The  results  of  the  study  were 
documented  in  detail  in  the  report, 
"Assessment  of  the  Use  of  Extended 
Bumup  Fuels  in  Light  Water  Power 
Reactors"  (NUREG/CR-5009,  PNL- 
6258,  Febmary  1988).  The  overall 
findings  of  this  study  showed  there 
were  no  significant  adverse  effects 
generated  by  increasing  the  batch- 
average  bumup  level  of  33,000  MWD/ 
MTU  to  50,000  MWD/MTU  or  above  as 
long  as  the  maximum  rod  average 
bumup  level  of  any  fuel  rod  was  no 
greater  than  60,000  MWD/MTU. 
Furthermore,  based  on  the  above  study 
and  the  report.  "The  Environmental 
Consequences  of  Higher  Fuel  Bum-up." 
(AIF/NESP-032).  issued  by  the  Atomic 
Industrial  Fomm,  the  NRC  staff 
concluded  that  the  environmental 
impacts  summarized  in  Table  S— 3  of  10 
CFR  51.51  and  in  Table  S-4  of  10  CFR 
51.52  for  a  bumup  level  of  33,000 
MWD/MTU  are  conservative  and  bound 
the  corresponding  impacts  for  bumup 
levels  up  to  60,000  MWD/MTU  and 
uranium-235  enrichments  up  to  5 
percent  by  weight.  ' 

In  this  environmental  assessment 
regarding  the  impacts  of  the  use  of 
extended  bumup  fuel  beyond  60,000 
MWD/MTU.  the  Commission  is  relying 
on  the  results  of  another  study 
conducted  for  it  by  PNNL  entitled, 
"Environmental  Effects  of  Extending 
Fuel  Burnup  Above  60  GWd/MTU." 
(NUREG/CR-6703,  PNL-13257,  January 
2001).  This  report  represents  an  update 
to  NUREG/CR-5009.  Although  the  study 
evaluated  the  environmental  impacts  of 
high  bumup  fuel  up  to  75,000  MWD/ 
MTU.  certain  aspects  of  the  review  were 
limited  to  evaluating  the  impacts  of 
extended  bumup  up  to  62.000  MWD/ 
MTU  because  of  data  available  to 
support  these  findings.  During  the 
study,  all  aspects  of  the  fuel-cycle  were 
considered,  from  mining,  milling, 
conversion,  enrichment  and  fabrication 
through  normal  reactor  operation, 
transportation,  waste  management,  and 
storage  of  spent  fuel. 

Environmental  Impacts 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 


■  See  "Exended  Bunnup  Fuel  Use  in  Commercial 
LWRs:  Environmental  Assessment  and  Finding  of 
No  Significant  Impact."  53  FR  6040.  February  29, 
1988. 


that  there  are  no  significant 
environmental  impacts  associated  with 
irradiation  of  the  four  fuel  rods  in 
assembly  M09E  to  a  bumup  of  69.000 
MWD/MTU.  The  following  is  a 
summary  of  the  staffs  evaluation: 

The  extended  burnup  rods  in  the  LTA 
will  have  a  different  radionuclide  mix 
than  the  rest  of  the  core.  The  activities 
of  short-lived  fission  products  will  tend 
to  remain  constant  or  decrease  slightly, 
while  activities  associated  with 
activation  products  and  actinides  tend 
to  increase  with  increasing  bumup.  As 
discussed  in  Attachment  D  to  the 
September  21.  2001.  amendment 
request,  although  there  are  variations  in 
core  inventories  of  isotopes  due  to 
extended  bumup,  there  are  no 
significant  increases  of  isotopes  that  are 
major  contributors  to  accident  doses.  In 
addition,  the  four  fuel  rods  in  the  LTA 
will  only  contribute  a  very  small 
variation  in  the  isotopic  population  of 
the  core.  Thus,  with  extended  bumup  of 
the  LTA,  no  significant  increase  in  the 
release  of  radionuclides  to  the 
environment  is  expected  during  normal 
operation.  In  addition,  no  change  is 
being  requested  by  Exelon  in  the 
licensed  technical  specifications 
pertaining  to  allowed  cooling-water 
activity  concentrations.  If  leakage  of 
radionuclides  frx)m  the  extended  bumup 
LTA  occurs  during  operation,  then  the 
radioactive  material  is  expected  to  be 
removed  by  the  plant  cooling  water 
cleanup  system. 

As  discussed  in  Attachment  D  to  the 
September  21,  2001,  amendment 
request,  the  proposed  changes  will  not 
result  in  changes  in  the  operation  or 
configuration  of  the  facility.  There  will 
be  no  change  in  the  level  of  controls  or 
methodology  used  for  processing 
radioactive  effluents  or  handling  solid 
radioactive  waste,  nor  will  the  proposal 
result  in  any  change  in  the  normal 
radiation  levels  within  the  plant. 
Accordingly,  the  impacts  on  workers 
and  the  general  population  would  not 
be  significant  because  of  the  small 
radiological  effect  of  the  four  extended 
bumup  rods  in  the  LTA. 

Environmental  Impacts  of  Potential 
Accidents 

Accidents  that  involve  the  damage  or 
melting  of  the  fuel  in  the  reactor  core 
and  spent-fuel  handling  accidents  were 
also  evaluated  in  NUREG/CR-6703.  The 
accidents  considered  were  a  loss-of- 
coolant  accident  (LOCA).  a  steam 
generator  tube  rupture,  and  a  fuel- 
handling  accident. 

For  LOCAs.  an  appreciable  amount  or 
all  of  the  fuel  melts  and  a  portion  of  the 
fission  products  and  aerosols  are 
released  from  the  containment  system 
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into  the  biosphere.  The  increase  in  the 
consequences  of  a  postulated  LOCA  are 
not  appreciable  because  of  the  small 
number  of  rods  exceeding  60.000  MWD/ 

MTU. 

The  pressurized-water  reactor  (PWR) 
steam  generator  tube  mpture  accident  , 
involves  direct  release  of  radioactive 
material  from  the  contaminated  reactor 
coolant  to  the  environment.  As 
discussed  previously,  no  change  is 
being  requested  by  Exelon  in  the 
licensed  technical  specifications 
pertaining  to  allowed  cooling-water 
activity  concentrations.  The  maximum 
coolant  activity  is  regulated  through 
technical  specifications  that  are 
independent  of  fuel  bumup.  This 
accident  scenario  has  been  addressed 
acceptably  by  the  licensee,  and  the 
consequences  have  been  determined  to 
comply  with  the  Commission's 
regulations. 

The  scenario  used  in  evaluating 
potential  fuel-handling  accidents 
involves  a  direct  release  of  gap  activity 
to  the  environment.  The  gap  activity  of 
concern  is  based  on  guidance  in 
Regulatory  Guide  1.183,  "Altemative 
Radiological  Source  Terms  for 
Evaluating  Design  Basis  Accidents  at 
Nuclear  Power  Reactors."  and  NUREG- 
1465,  "Accident  Source  Terms  for  Light- 
Water  Nuclear  Power  Plants,"  and 
consists  primarily  of  the  noble  gases, 
iodines,  and  cesiums.  The  only  isotopes 
that  contribute  significant  fractions  of 
the  committed  effective  dose  equivalent 
and  thyroid  doses  are  "'I  and  "'•Cs. 
Similarly,  the  only  isotopes  that 
contribute  significant  fractions  of  the 
deep  dose  are  "^i  and  >3»Xe.  Even 
though  the  iodine  inventory  decreases 
with  increasing  bumup.  the  potential 
doses  from  fuel-handling  accidents 
increase  with  fuel  burnup  because  of 
increased  gap-release  fraction.  However, 
because  of  the  small  number  of  rods 
exceeding  60,000  MWD/MTU,  the  staff 
concludes  that  the  dose  resulting  from 
a  fuel-handling  accident  involving  the 
LTA  would  remain  below  regulatory 
limits. 

Environmental  Impacts  of 
Transportation 

The  environmental  effects  of  incident- 
ft«e  spent  fuel  transportation  were  also 
evaluated  in  NUREG/CR-6703. 
Incident-fi«e  transportation  refers  to 
transportation  activities  in  which  the 
shipments  of  radioactive  material  reach 
their  destination  without  releasing  any 
radioactive  cargo  to  the  environment. 
The  vast  majority  of  radioactive 
shipments  are  expected  to  reach  their 
destination  without  experiencing  an 
accident  or  incident,  or  releasing  any 
cargo.  The  incident-fi«e  impacts  from 


these  normal,  routine  shipments  arise 
from  the  low  levels  of  radiation  that  are 
emitted  extemally  from  the  shipping 
container.  Although  Federal  regulations 
in  10  CFR  Part  71  and  49  CFR  Part  173 
impose  constraints  on  radioactive 
material  shipments,  some  radiation 
penetrates  the  shipping  container  and 
exposes  nearby  persons  to  low  levels  of 
radiation.  Based  on  the  realistic  analysis 
presented  in  NUREG/CR-6703.  the  staff 
concludes  that  doses  associated  with 
incident-fi«e  transportation  of  spent  fiiel 
with  bumup  to  75,000  MWD/MTU  are 
bounded  by  the  doses  given  in  10  CFR 
51.52,  Table  S-4,  for  all  regions  of  the 
coimtry  if  dose  rates  from  the  shipping 
casks  are  maintained  within  regulatory 
limits. 

Additionally,  the  environmental 
effects  of  spent  fuel  transportation 
accidents  were  also  evaluated  in 
NUREG/CR-6703.  Accident  risks  are  the 
product  of  the  likelihood  of  an  accident 
involving  a  spent-fuel  shipment  and  the 
consequences  of  a  release  of  radioactive 
material  resulting  from  the  accident. 
The  consequences  of  such  a 
treinsportation  accident  are  represented 
by  the  population  dose  from  a  release  of 
radioactive  material,  given  that  an 
accident  occurs  that  leads  to  a  breach  in 
the  shipping  cask's  containment 
systems.  The  consequences  are  a 
fimction  of  the  total  amount  of 
radioactive  material  in  the  shipment, 
the  fraction  that  escapes  from  the 
shipping  cask,  the  transport  of 
radioactive  material  to  himians,  and  the 
characteristics  of  the  exposed 
population.  Considering  the 
imcertainties  in  the  data  and 
computational  methods,  the  overall 
changes  in  transportation  accident  risks 
due  to  increasing  fuel  bumup  of  the  four 
fuel  rods  in  the  LTA  are  not  significant. 
Because  of  the  small  number  of  rods 
exceeding  60,000  MWD/MTU  in  the 
LTA,  the  doses  resulting  from  a  spent 
fuel  transportation  accident  will  remain 
below  regulatory  limits,  and  no 
significant  increase  in  the 
environmental  effects  of  spent-fuel 
transportation  accidents  are  expected., 

Non-Radiological  Impacts 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
there  are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Summary 

Based  on  the  staff's  independent 
assessment  discussed  above,  the  NRC 


concludes  that  there  are  no  significant 
adverse  environmental  impacts 
associated  with  the  increase  to  the  fuel 
centerline'  temperature  limit  and  the 
irradiation  of  the  four  fuel  rods  to  a 
bumup  of  69.000  MWD/MTU. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  altemative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e..  the  "no  action" 
altemative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  altemative  action  are 
similar.  However,  it  would  deny  to  the 
licensee  and  the  NRC  operational  data 
on  the  performance  of  ftiel  at  extended 
bumup  x:onditions. 


Altemative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resources  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the  Byron 
Station,  Unit  Nos.  1  and  2- (dated  April 
30,  1982),  and  Braidwood  Station,  Unit    , 
Nos.  1  and  2  (dated  June  30,  1984). 

Agencies  and  Persons  Consulted 

On  March  20,  2002.  the  staff 
consulted  with  the  Illinois  State  official. 
Mr.  Joe  Brittin,  of  the  Illinois 
Department  of  Nuclear  Safety,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  foregoing 
environmental  assessment,  the  NRC 
staff  concludes  that  permitting  a  change 
to  the  fuel  centerline  temperature, 
which  would,  in  tum,  permit  irradiation 
of  the  four  fuel  rods  to  a  bumup  of 
69,000  MWD/MTU,  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  2 1 ,  2001 ,  as 
supplemented  by  letter  datedjanuary 
31,  2002.  Documents  may  be  examined, 
and/or  copied  for  a  fee,  at  the  NRC 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rpckville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  irom  the 
ADAMS  Public  Library  component  of 
NRC's  Web  site,  http://www.nrc.gov  (the 
Public  Electronic  Reading  Room).  If  you 
do  not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 


•_i /if_i 


VT-x        "jn  /  TV.iii.o»1e 


il    11      9nn9 /Wntirws 


17729 


17728 


Federal  Register / Vol.  67,  No.  70 /Thursday,  April  11,  2002 /Notices 


documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1  (800)  397-4209,  or 
(301)  415-4737.  or  by  e-mail  to 
pdr®nrc.gov. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  April.  2002. 

For  the  Nuclear  Regulatory  Ck)ininission. 
Anthony  J.  Mendiola, 
Chief.  Section  2.  Project  Directorate  III, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  02-8792  Filed  4-10-02;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Ctiange  in  Proflctency  Testing 
Standard  for  Processors  of  Personal 
Dosimatsrs 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  change  of  proficiency 

testing  standard. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  National 
Institute  of  Standards  and  Technology 
(NIST),  U.S.  Department  of  Commerce, 
began  a  joint  effort  in  1981,  through  an 
Interagency  Agreement,  to  provide  an 
accreditation  program  for  processors  of 
personnel  dosimeters.  That 
accreditation  program,  which  is  part  of 
the  Technology  Administration  of  the 
U.S.  Department  of  Commerce,  is 
known  as  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP)  for  Ionizing  Radiation 
Dosimetry  and  is  referred  to  as  NIST/ 
NVLAP.  The  purpose  of  this  notice  is  to: 
(1)  Acknowledge  publication  of  a 
revised  proficiency  testing  standard  for 
personnel  dosimetry  performance  by 
NIST/NVLAP;  (2)  inform  the  public  and 
dosimetry  processors  of  this  action;  and 
(3)  identify  significant  changes  in  the 
standard. 

EFFECTtVE  DATE:  April  11.  2002. 
FOR  FURTHER  MFORMA-nON,  CONTACT: 
Betty  Ann  Torres.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  telephone 
301-415-0191.  e-mail:  BAT@nrc.gov,  or 
Carroll  S.  Brickenkamp,  National 
Institute  of  Standards  and  Technology. 
Department  of  Commerce,  NVLAP, 
Building  820.  Room  286.  Gaithersburg. 
MD  20899.  telephone  301-975-4291, 
e-mail:  cbrickenkamp@nist.gov. 
SUPPLEMENTARY  INFORMATION:  NRC's 
regulations  (10  CFR  20.1501)  require 
that  personnel  dosimeters  that  need  to 
be  processed  to  determine  dose  must  be 


processed  and  evaluated  by  a  dosimetry 
processor  that  holds  current  personnel 
dosimetry  accreditation  from  the  NIST/ 
NVLAP.  Proficiency  testing,  currently 
required  as  part  of  the  NIST/NVLAP 
accreditation  process  for  Ionizing 
Radiation  Dosimetry,  is  based  on  the 
standard  issued  by  the  American 
National  Standard  histitute  (ANSI)  and 
the  Health  Physics  Society  (HPS)  for 
personnel  dosimetry  performance. 
ANSI/HPS  N13.11-1993.  as  modified  by 
NVLAP  Bulletin  Volume  11.  No.  1. 
"DOSIMETRY"  (January.  1995).  The 
bulletin  modifies  dose  equivalent 
conversion  factors  (Ck)  foimd  in  Tables 
2,  3.  and  C3  of  ANSI/HPS  N13.11-1993. 

A  revision  of  ANSI/HPS  N13.11-1993 
was  approved  by  the  American  National 
Standards  Institute.  Inc.  in  July  2001. 
and  pubhshed  as  ANSI/HPS  Nl3.ll- 
2001  in  October  2001.  A  copy  of  the 
revised  standard  is  available  for  a  fee 
bom  the  Health  Physics  Society  at  the 
following  internet  address:  http:// 
www.hps.org. 

The  revision:  (1)  Adopts  the 
conversion  coefficients  for  photons 
issued  by  NVLAP  Bulletin  Volume  II. 
No.  1,  "DOSIMETRY"  (January.  1995); 
(2)  reduces  the  number  of  test 
categories,  based  on  radiation  type  and 
energy  spectrum,  fittm  nine  to  six;  (3) 
increases  the  number  of  possible 
radiation  sources  for  test  categories  to 
which  dosimeters  can  be  exposed 
during  testing;  (4)  lowers  the  permitted 
tolerance  for  all  non-accident  categories; 
(5)  adds  an  angle  test  to  the  photon 
category;  and  (6)  limits  the  number  of 
individual  dosimeters  tested  that  is 
permitted  to  exceed  the  tolerance  level 
for  non-accident,  non-neutron 
categories. 

NVLAP  has  determined  that  the 
revised  standard.  ANSI/HPS  N13.11- 
2001,  will  be  implemented  in  the 
accreditation  process  as  published. 
Contact  Carroll  Brickenkamp  of  NIST/ 
NVLAP  for  information  regarding  the 
implementation  of  the  revised  standard, 
ANSI/HPS  N13.11-2001. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  April,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Donald  A.  Cool, 

Director.  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
|FR  Doc.  02-8793  Filed  4-10-02;  8:45  am] 

MLLING  CODE  7990-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Extmsion:  Rule  17Ac3-1(a)  and  Form  TA- 
W;  SEC  RIe  No.  270-96;  0MB  Control  No. 
3235-^151. 

Proposed  Collection;  Comment 
Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange  Commission. 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Subsection  (c)(3)(C)  of  Section  17A  of 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  authorizes  transfer 
agents  registered  with  an  appropriate 
regulatory  agency  ("ARA")  to  withdraw 
from  registration  by  filing  with  the  ARA 
a  written  notice  of  withdrawal  and  by 
agreeing  to  such  terms  and  conditions  as 
the  ARA  deems  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  in  the 
furtherance  of  the  purposes  of  Section 
17A. 

In  order  to  implement  Section 
1 7A(c)(3)(C)  of  the  Exchange  Act  the 
Commission,  on  September  1. 1977, 
promulgated  Rule  17Ac3-l(a)  and 
accompanying  Form  TA-W.  Rule 
17Ac3-l(a)  provides  that  notice  of 
withdrawal  from  registration  as  a 
transfer  agent  with  the  Commission 
shall  be  filed  on  Form  TA-W.  Form  TA- 
W  requires  the  withdrawing  transfer 
agent  to  provide  the  Commission  with 
certain  information,  including  (1)  the 
locations  where  transfer  agent  activities 
are  or  were  performed;  (2)  the  reasons 
for  ceasing  the  performance  of  such 
activities;  (3)  disclosiu^  of  unsatisfied 
judgments  or  liens;  and  (4)  information 
regarding  successor  transfer  agents. 

The  Commission  uses  the  information 
disclosed  on  Form  TA-W  to  determine 
whether  the  registered  transfer  agent 
applying  for  withdrawal  from 
registration  as  a  transfer  agent  should  be 
allowed  to  deregister  and.  if  so.  whether 
the  Commission  shoidd  attach  to  the 
granting  of  the  application  any  terms  or 
conditions  necessary  or  appropriate  in 
the  public  interest,  for  the  protection  of 
investors,  or  in  furtherance  of  the 
purposes  of  Section  17A  of  the 
Exchange  Act.  Without  Rule  17Ac3-l(a) 
and  Form  TA-W,  transfer  agents 
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registered  with  the  Commission  would 
not  have  a  means  for  voluntary 
deregistration  when  necessary  or 
appropriate  to  do  so. 

Respondents  file  approximately  fifty 
Form  TA-Ws  with  the  Commission 
annually.  The  filing  of  a  Form  TA-W 
occurs  only  once,  when  a  transfer  agent 
is  seeking  deregistration.  In  view  of  the 
ready  availability  of  the  information 
requested  by  Form  TA-W,  its  short  and 
simple  presentation,  and  the 
Conunission's  experience  with  the 
Form,  we  estimate  that  approximately 
one  half  hour  is  required  to  complete 
Form  TA-W,  including  clerical  time. 
Thus,  the  total  burden  of  twenty-five 
hours  of  preparation  for  all  transfer 
agents  seeking  deregistration  in  any  one 
year  is  negligible. 

The  Commission  estimates  a  cost  of 
approximately  $35  for  each  half  hour 
required  to  complete  a  Form  TA-W. 
Therefore,  based  upon  a  total  of  twenty- 
five  hours,  transfer  agents  spend 
approximately  $1,750  each  year  to 
complete  fifty  Form  TA-Ws. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Dated:  April  4,  2002. 
JiU  M  Peterson, 
Assistant  Secretary. 

[FR  Doc.  02-8804  Filed  4-10-02;  8:45  am] 
HLUNG  CODE  a010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27514] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

April  5,  2002. 

Notice  is  hereby  given  that  the 
following  filing  has  been  made  with  the 
Commission  pursuant  to  provisions  of 
the  Act  and  rules  promulgated  imder 
the  Act.  All  interested  persons  are 
referred  to  the  application-declaration 
for  complete  statements  of  the  proposed 
transaction  summarized  below.  The 
application-declaration  and  any 
amendments  are  available  for  public 
inspection  through  the  Commission's 
Branch  of  Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application-declaration  should  submit 
their  views  in  writing  by  April  30,  2002, 
to  the  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
DC.  20549-0609,  and  serve  a  copy  on 
the  relevant  applicant(s)  and/ or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  the  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  should 
identify  specifically  the  issues  of  facts 
or  law  that  are  disputed.  A  person  who 
so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  April  30,  2002.  the 
application-declaration,  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

KeySpan  Corporation  and  Eastern 
Enterprises  (70-9995) 

KeySpan  Corporation  ("KeySpan"), 
One  MetroTech  Center,  Brooklyn  New 
York.  11201.  a  public  utility  holding 
company  registered  under  the  Act,  and 
Eastern  Enterprises  ("Eastern"),  One 
Beacon  Street,  Boston.  Massachusetts 
02108.  a  wholly-owned  subsidiary  of 
KeySpan  and  an  exempt  holding 
company  ^  (collectively.  "Applicants"), 
have  filed  an  application-declaration 
under  sections  6(a),  7,  9(a)  and  10  of  the 
Act  and  rules  43  and  54  imder  the  Act. 

In  an  order  issued  on  November  7, 
2000  (Holding  Co.  Act  Release  No. 
27271),  as  supplemented  by  the  order 
issued  on  December  1,  2000  (Holding 
Co.  Act  Release  No.  27287)  (collectively 
the  "Merger  Order"),  the  Conunission 
approved  KeySpan's  acquisition  of 
Eastern.  In  addition,  on  November  8, 


2000,  the  Commission  issued  an  order 
(Holding  Co.  Act  Release  No.  27272).  as 
supplemented  by  an  order  issued  on 
December  1.  2000  (Holding  Co.  Act 
Release  No.  27286)  (collectively,  the 
"Financing  Order"),  authorizing  a 
program  of  external  financings,  credit 
support  arrangements  and  related 
proposals  for  KeySpan  and  its 
subsidiaries. 

Eastern's  direct,  wholly-owned  public 
utility  subsidiaries  are:  Boston  Gas 
Company  (d/b/a  KeySpan  Energy 
Delivery  New  England)  ("Boston  Gas"), 
Essex  Gas  Company  (d/b/a  KeySpan         ^ 
Energy  Delivery  New  England)  ("Essex 
Gas"),  Colonial  Gas  Company  (d/b/a 
KeySpan  Energy  Delivery  New  England) 
("Colonial  Gas"),  and  EnergyNorth 
Natural  Gas,  Inc.  (d/b/a  KeySpan  Energy 
Delivery  New  England)  ("ENGI").^ 
Eastern  also  engages  in  various 
nonutility  activities  described  in  the 
Merger  Order. 

In  the  current  filing.  Applicants 
request  authority  for  Eastern  to  change 
its  organizational  form  from  a 
Massachusetts  business  trust  to  a 
Massachusetts  limited  liability  company 
to  be  named  KeySpan  New  England, 
LLC  ("KeySpan  New  England")  (the 
"Transaction")  by  imdertaking  the 
following  actions.  First,  KeySpan  New 
England  will  be  formed  as  a 
Massachusetts  limited  liability 
company,  and  KSNE,  LLC  ("KSNE") 
will  be  formed  as  a  Delaware  limited 
liability  company.  Second,  KeySpan 
will  obtain  ninety-nine  percent  (99%)  of 
the  membership  interests  in  KeySpan 
New  England  for  ninety-nine  dollars 
and  one  hxmdred  percent  (100%)  of  the 
membership  interests  in  KSNE  for  one 
hundred  dollars;  KSNE  will  obtain  the 
remaining  one  percent  (1%) 
membership  interest  in  KeySpan  New 
England  for  one  doUac.  As  a  result, 
KeySpan  New  England  will  be  a  two- 
member  Massachusetts  limited  liability 
company  owned  99%  by  KeySpan  and 
1%  by  KSNE.  and  KSNE  will  be  a 
single-member  Delaware  limited 
liability  company  owned  100%  by 
KeySpan.  Third,  Eastern  and  KeySpan 
New  England  will  execute  an  agreement 
and  plan  of  merger  under  which  Eastern 
will  agree  to  merge  with  and  into 
KeySpan  New  Eiigland  (the  "Merger"), 
with  KeySpan  New  England  as  the 
surviving  entity.  The  Merger  will  be 


>  See  Eastern  Enterprises,  Holding  Co.  Act  Release 
No.  27269  (Nov.  7,  2000). 


2  Boston  Gas  distributes  natural  gas  to  customers 
located  in  Boston  and  other  cities  and  towns  in 
eastern  and  central  Massachusetts;  Essex  Gas 
distributes  natural  gas  to  customers  in  eastern 
Massachusetts;  Colonial  Gas  distributes  natural  gas 
to  customers  located  in  northeastern  Massachusetts 
and  on  Cape  Cod;  and  ENGI  distributes  natural  gas 
to  customers  located  in  southern  and  central  New 
Hampshire  and  the  city  of  Berlin. 
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effective  upon  the  acceptance  of  a 
Certificate  of  Merger  by  the  Secretary  of 
the  Conunonwealth  of  Massachusetts. 
KeySpan  New  England  will  succeed 
to  Eastern's  ownership  interests  in  the 
gas  utilities  and  the  nonutility 
subsidiaries  owned  by  Eastern.  KeySpan 
New  England  will  also  be  the  successor 
of  Eastern  with  respect  to  its 
commitments  and  authorizations  set 
forth  in  the  Merger  Order  and  Financing 
Order.  In  addition.  Applicants  request 
that  the  Commission  approve  KeySpan 
New  England,  as  the  successor  of 
Eastern,  as  an  exempt  holding  company 
under  the  Act  after  the  Transaction  is 
completed. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
|.  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Doc.  02-«807  Filed  4-10-02;  8:45  am) 
BUMO  COM  WIO-OI-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[fWMM  No.  IC-25510;  HI*  No.  812-12624] 
Notice  Of  Application 

April  5.  2002. 

AGENCY:  Seciirities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  26(c)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  approving  certain 
substitutions  of  securities. 

Applicants:  Merrill  Lynch  Life 
Insurance  Company  ("MLLIC"),  Merrill 
Lynch  Variable  Life  Separate  Account 
("Separate  Account  1").  Merrill  Lynch 
Life  Variable  Life  Separate  Accoimt  11 
("Separate  Accoimt  2"),  Merrill  Lynch 
Life  Variable  Annuity  Separate  Accoimt 
("Separate  Account  3"),  Merrill  Lynch 
Life  Variable  Annuity  Separate  Account 
A  ("Separate  Accoimt  4" ),  ML  Life 
Insurance  Compeuiy  of  New  York 
("MLNY"),  ML  of  New  York  Variable 
Life  Separate  Accoimt  ("Separate 
Account  5"),  ML  of  New  York  Variable 
Life  Separate  Account  n  ("Separate 
Account  6"),  ML  of  New  York  Variable 
Annuity  Separate  Account  ("Separate 
Account  7"),  and  ML  of  New  York 
Variable  Annuity  Separate  Account  A 
("Separate  Account  8")  (except  for 
MLLIC  and  MLNY,  each  a  "Separate 
Account";  Separate  Accounts  1  through 
8  coUectively  referred  to  herein  as  the 
"Separate  Accounts")  (all  foregoing 
parties  collectively  referred  to  herein  as 
the  "Applicants"). 

Simunory  of  Application:  The 
Applicants  request  an  order  pursuant  to 


Section  26(c)  of  the  1940  Act  to  permit 
the  substitution  of  shares  of  the  Large 
Cap  Core  Focus  Fund  and  Core  Bond 
Focus  Fund  of  the  Merrill  Lynch 
Variable  Series  Funds,  Inc.  and  the  Core 
Bond  Strategy  Portfolio  of  the  Merrill 
Lynch  Series  Fund,  Inc.  (collectively, 
the  "Replacement  PortfoHos")  for  shares 
of  the  Natural  Resources  Focus  Fund 
and  Global  Bond  Focus  Fund  of  the 
Merrill  Lynch  Variable  Series  Funds, 
Inc.  (collectively,  the  "Substituted 
Portfolios")  currently  held  by  the 
Separate  Accounts. 

Filing  Date:  The  application  was  filed 
on  August  31,  2001,  and  amended  and 
restated  on  January  25,  2002,  April  3, 
2002  and  April  5,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  person  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  in  person  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  April  29,  2002,  and 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants,  c/o  Edward  W.  Diffin,  Jr., 
Esq.,  Merrill  Lynch  Insurance  Group,  7 
Roszel  Road,  Princeton,  New  Jersey 
0854O-«205  and  Stephen  E.  Roth,  Esq., 
Sutheriand  Asbill  &  Brennan  LLP,  1275 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20004. 

FOR  FUflTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Coimsel,  or 
William  J.  Kotapish,  Assistant  Director, 
at  (202)  942-0670,  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPlfMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549-0102  (tel.  (202) 
942-8090). 

Applicants'  Representations 

1.  MLLIC  is  a  stock  life  insurance 
company  that  is  domiciled  in  Arkansas. 
Its  operations  include  both  life 
insurance  and  annuity  products.  As  of 
December  31,  2001,  MLLIC  had  assets  of 


approximately  $15.5  billion.  MLLIC  is 
authorized  to  operate  as  a  life  insurance 
company  in  forty-nine  states,  the 
District  of  Colimibia,  the  U.S.  Virgin 
Islands,  Guam  and  Puerto  Rico.  MLLIC 
was  originally  incorporated  under  the 
laws  of  the  State  of  Washington,  on 
January  27, 1986,  and  redomesticated  to 
the  State  of  Arkansas  on  August  31, 
1991.  MLLIC  is  a  wholly-owned 
subsidiary  of  Merrill  Lynch  Insurance 
Group,  Inc.  MLLIC  is  an  indirect 
wholly-owned  subsidiary  of  Merrill 
Lynch  &  Co.,  Inc.  MLLIC  is  the 
depositor  and  sponsor  of  Separate 
Accounts  1—4. 

2.  Separate  Accoimt  1  is  a  separate 
investment  account  of  MLLIC  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  1 
serves  as  a  funding  vehicle  for  certain 
variable  life  insurance  contracts  issued 

,by  MLLIC  (collectively,  "Second 
Generation  MLLIC  VLI  Contracts"). 
Separate  Account  1  is  a  "separate 
account"  as  defined  in  Section  2(a)(37) 
of  the  1940  Act. 

3.  Separate  Account  2  is  a  separate 
investment  account  of  MLLIC  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  2 
serves  as  a  funding  vehicle  for  certain 
variable  life  insurance  contracts  issued 
by  MLLIC  (collectively,  "First 
Generation  MLLIC  VLI  Contracts"). 
Separate  Accoimt  2  is  a  "separate 
account"  as  defined  in  Section  2(a)(37) 
ofthe  1940  Act. 

4.  Separate  Account  3  is  a  separate 
investment  account  of  MLLIC  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  3 
serves  as  a  funding  vehicle  for  certain 
variable  annuity  insurance  contracts      , 
issued  by  MLUC  ("MLUC  Portfolio  Plus 
Contracts").  Separate  Account  3  is  a 
"separate  account"  as  defined  in 
Section  2(a)(37)  ofthe  1940  Act. 

5.  Separate  Account  4  is  a  separate 
investment  account  of  MLLIC  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  4 
serves  as  a  funding  vehicle  for  certain 
variable  annuity  insurance  contracts 
issued  by  MLUC  (collectively,  "MLLIC 
Retirement  Plus  Contracts").  Separate 
Account  4  is  a  "separate  account"  as 
defined  in  Section  2(a)(37)  ofthe  1940 
Act. 

6.  MLNY  is  a  stock  life  insurance 
conipany  that  is  organized  under  the 
laws  of  the  State  of  New  York.  MLNY 
is  an  indirect  wholly  owned  subsidiary 
of  Merrill  Lynch  &  Co.,  Inc.  MLNY  is 
authorized  to  sell  life  insurance  and 
annuities  in  nine  states,  and  had 
approximately  $1.3  billion  of  assets 
under  management  as  of  December  31. 
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2001.  MLNY  is  the  depositor  and 
sponsor  of  Separate  Accounts  5-8. 

7.  Separate  Account  5  is  a  separate 
investment  account  of  MLNY  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  5 
serves  as  a  fimding  vehicle  for  certain 
variable  life  contracts  issued  by  MLNY 
("First  Generation  MLNY  VLI 
Contracts").  Separate  Account  5  is  a 
"separate  account"  as  defined  in 
Section  2(a)(37)  ofthe  1940  Act. 

8.  Separate  Account  6  is  a  separate 
investment  account  of  MLNY  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  6 
serves  as  a  funding  vehicle  for  certain 
variable  life  contracts  issued  by  MLNY 
("Second  Generation  MLNY  VLI 
Ccmtracts").  Separate  Account  6  is  a 
"separate  account"  as  defined  in 
Section  2(a)(37)  ofthe  1940  Act. 

9.  Separate  Account  7  is  a  separate 
investment  account  of  MLNY  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  7 
serves  as  a  funding  vehicle  for  certain 
variable  annuity  contracts  issued  by 

.  MLNY  ("MLNY  Portfolio  Plus 
Contracts").  Separate  Account  7  is  a 
"separate  account"  as  defined  in 
Section  2(a)(37)  ofthe  1940  Act. 

10.  Separate  Account  8  is  a  separate 
investment  account  of  MLNY  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Separate  Account  8 
serves  as  a  funding  vehicle  for  certain 
variable  annuity  contracts  issued  by 
MLNY  ("MLNY  Retirement  Plus 
Contracts")  (together  with  the  Second 
Generation  MLLIC  VLI  Contracts,  First 


Generation  MLLIC  VLI  Contracts, 
MLLIC  Portfolio  Plus  Contracts,  MLLIC 
Retirement  Plus  Contracts,  First 
Generation  MLNY  VLI  Contracts, 
Second  Generation  MLNY  VLI  Contracts 
and  MLNY  Portfolio  Plus  Contracts,  the 
"Variable  Contracts").  Separate  Account 
8  is  a  "separate  account"  as  defined  in 
Section  2(a)(37)  ofthe  1940  Act. 

11.  Merrill  Lynch,  Pierce,  Fenner  & 
Smith,  Incorporated  ("MLPF&S")  serves 
as  principal  underwriter  and  distributor 
for  the  Variable  Contracts.  MLPF&S  was 
organized  in  1958  under  the  laws  of  the 
State  of  Delaware  and  is  registered  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934.  It  is  a  member  of 
the  National  Association  of  Securities 
Dealers,  Inc.  MLPF&S  may  enter  into 
selling  agreements  with  other  broker- 
dealers  registered  under  the  Securities 
Exchange  Act  of  1934  whose 
representatives  are  authorized  by 
applicable  law  to  sell  the  Variable 
Contracts. 

12.  Merrill  Lynch  Series  Fund,  Inc. 
("Series  Fund")  is  registered  as  an  open- 
end  management  investment  company 
under  the  1940  Act  (File  No.  811-3091) 
and  currently  offers  nine  separate 
investment  portfolios,  one  of  which 
would  be  involved  in  the  proposed 
substitutions.  The  Series  Fimd  issues  a 
separate  series  of  shares  of  common 
stock  in  connection  with  each  portfolio, 
and  has  registered  such  shares  under  the 
Securities  Act  of  1933  ("1933  Act")  on 
Form  N-lA  (File  No.  2-69062).  Each 
separate  series  offers  only  one  class  of 
shares.  Merrill  Lynch  Investment 


Managers,  L.P.  ("MUM")  serves  as  the 
investment  manager  to  each  portfolio. 
MLIM  is  an  indirect  subsidiary  of 
Merrill  Lynch  &  Co.,  Inc.  MLIM  receives 
an  investment  advisory  fee  from  each 
portfolio  it  manages. 

13.  Merrill  Lynch  Variable  Series 
Funds,  Inc.  ("Variable  Series  Funds")  is 
registered  as  an  open-end  management 
investment  company  under  the  1940 
Act  (File  No.  811-3290)  and  currently 
offers  nineteen  separate  investment 
portfolios,  four  of  which  would  be 
involved  in  the  proposed  substitutions. 
The  Variable  Series  Funds  issues  a 
separate  series  of  shares  of  common 
stock  in  connection  with  each  portfolio, 
and  has  registered  such  shares  under  the 
1933  Act  on  Form  N-lA  (File  No.  2- 
74452).  Each  separate  series  offers  two 
classes  of  shares.  Class  A  shares  and 
Class  B  shares.  The  sole  distinction  " 
between  Class  A  shares  and  Class  B 
shares  is  the  imposition  of  a  distribution 
fee  of  0.15%  on  Class  B  shares  pursuant 
to  Rule  12b-l  under  the  1940  Act.  Under 
the  proposed  substitutions,  shareholders 
of  the  Substituted  Portfolios  would 
receive  Class  A  shares  of  the 
Replacement  Portfolio.  MUM  serves  as 
the  investment  manager  to  each 
portfolio,  for  which  it  receives 
investment  advisory  fees. 

14.  The  following  chart  sets  out  the 
investment  objectives  and  certain 
policies  of  each  Substituted  Portfolio 
and  each  Replacement  Portfolio,  as 
stated  in  their  respective  prospectuses 
and  statements  of  additional 
information. 


Substituted  portfolios 


L Natural  Resources  Focus  Fund  of  ttie  Variable  Series  Funds 
>stment  Objective: 

Capital  appreciation  and  protection  of  purctiasihg  power  of  share- 
holder's capital  through  Investments  primarily  in  equity  securities 
of  companies  with  substantial  natural  resource  assets 
Investment  Policies: 

The  Fund  generally  invests  in  a  portfolio  consisting  of  domestic 
and  foreign  companies  in  a  variety  of  natural  resource-related 
sectors,  such  as  mining,  energy,  chemicals,  paper,  steel,  or  agri- 
culture. Under  certain  economic  circumstances,  the  Fund  may 
concentrate  its  investments  in  one  or  more  of  these  sectors  (al- 
though it  will  not  invest  more  than  25%  of  its  assets  in  any  one 
industry  within  a  sector).  The  Fund  is  non-diversified,  which 
means  that  it  can  invest  more  of  its  assets  in  fewer  companies 
than  other  funds 
Global  Bond  Focus  Fund  of  ttw  Variable  Series  Funds 

Irivestment  Objective: 

To  provide  high  total  investment  return 


Investment  Policies: 


Replacement  portfolios 


Large  Cap  Core  Focus  Fund  of  the  Variable  Series  Funds 

Investment  Objective: 

To  seek  high  total  investment  return. 


Investment  Policies: 

The  Fund  tries  to  choose  investments  that  will  increase  in  value 
by  investing  primarily  in  a  diversified  portfolio  of  equity  securities 
of  large  Capitalization  companies  located  in  the  United  States. 
The  Fund  uses  an  investment  approach  that  blends  growth  and 
value.  Cun^ent  income  from  dividends  and  interest  are  not  an 
important  consideration  in  selecting  portfolio  securities. 


Core  Bond  Focus  Fund  of  ttw  Variable  Series  Funds 

Investment  OtJjective: 

Primarily  to  obtain  a  high  level  of  current  income,  and  secondarily, 
to  seek  capital  appreciation  when  consistent  with  its  primary  ob- 
jective. 

Investment  Polrcies: 
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Substituted  portfolios 


The  Fund  invests  in  a  global  portfolio  of  fixed-income  securities  de- 
nominated in  various  currencies,  including  multinational  currency 
units.  The  Fund  invests  in  fixed-income  securities  that  have  a 
credit  rating  of  A  or  better  by  Standard  and  Poor's  or  by  Moody's 
commercial  paper  rated  A-1  by  Standard  &  Poor's  Prime- 1  by 
Moody's  or  obligations  that  MLIM  has  detemiined  to  be  of  similar 
creditworthiness 


Replacement  portfolios 


The  Fund  invests  in  fixed-income  securities  of  any  kind  and  matu- 
rity rated  investment  grade  by  a  Nationally  Recognized  Statis- 
tical Rating  Organization.  The  Fund  invests  most  of  its  assets  in 
securities  issued  by  U.S.  companies,  but  may  also  invest  in  se- 
curities issued  by  foreign  companies  if  they  are  denominated  in 
U.S.  dollars.  The  Fund's  investments  emphasize  current  income 
more  than  growth  of  capital. 

Core  Bond  Strategy  Portfolio  of  the  Series  Fund 

Investment  Objective: 

Primarily  to  provide  a  high  level  of  current  income,  and  second- 
arily, to  seek  capital  appreciation. 
Investment  Policies: 

The  Portfolio  invests  at  least  65%  of  its  assets  in  debt  securities  of 
any  kind  and  maturity  that  have  a  rating  within  the  four  highest 
grades  of  Moody's  or  Standard  &  Poor's. 


15.  The  following  chart  describes  the 
fees  payable  for  advisory  and 
subadvisory  services  for  the  year  ending 


E)ecember  31,  2001,  expressed  as  an 
annual  percentage  of  average  daily  net 


assets,  by  each  Substituted  Portfolio  and 
each  Replacement  Portfolio. 


Substituted  portfolios 

Replacement  portfolios 

Name 

Percent 

Name 

Percent 

Natural  Resources  Focus  Fund  Annual  Advisory  Fees  

AlrJ-kal  Pnnrl  Pnrit^  Piirvl  Annual  AdvisofV  F66S               

0.65 
0.60 

Large  Cap  Core  Focus  Fund  Annual  Advisory  Fees 

Core  Bond  Foais  Fund  Annual  Advisory  Fees 

Core  Bond  Strategy  Portfolio  Annual  Advisory  Fees 

10.45 
2  0.43 

3  0.33 

'  The  Laroe  Cap  Core  Focus  Fund  pays  an  annual  advisory  fee  based  on  the  average  daily  value  of  the  Fund's  net  assets,  as  foll<ws:  0.50% 
of  the  average  daily  net  assets  not  exceeding  $250  million,  0.45%  of  the  next  $50  million,  0.425%  of  the  next  $100  million,  and  0.40%  of  the 
amount  in  excess  of  $400  million.  ^     ,  u.    i-    ^      w„»^«,„,  «,.^ 

2  The  Core  Bond  Focus  Fund  pays  an  annual  advisory  fee  based  on  the  aggregate  daily  value  of  the  net  assets  of  the  Fund  and  another  fund 
managed  by  MLIM  (the  High  Current  Income  Fund).  The  annual  advisory  fee,  based  upon  the  aggregate  average  daily  value  of  the  rombined 
portfolios'  net  assets,  is  0.50%  of  the  average  daily  net  assets  not  exceeding  $250  million,  0.45%  of  the  next  $250  million,  and  0.40%  of  the 

amount  in  excess  of  $500  million.  ,^o^, ^  „^,k.  ,.»K«r 

3  The  Core  Bond  Strategy  Portfolk)  pays  an  annual  advisory  fee  based  upon  the  aggregate  average  daily  value  of  the  Portfolio  and  eight  other 
portfolios  that  are  managed  by  MLIM.  The  annual  advisory  fee,  based  upon  the  aggregate  average  daily  value  of  the  nine  combined  portfolios 
net  assets,  is  0.50%  of  the  average  daily  net  assets  not  exceeding  $250  million,  0.45%  of  the  next  $50  million,  0.40%  of  the  next  $100  million, 
0.35%  of  the  next  $400  million,  and  0.30%  of  the  amount  in  excess  of  $800  million. 


16.  The  following  chart  describes  the 
total  operating  expenses  (before  and 
after  any  waivers  and  reimbursements) 
for  the  year  ended  December  31,  2001, 


expressed  as  an  annual  percentage  of 
average  daily  net  assets,  of  the 
Substituted  Portfolios  and  the 
Replacement  Portfolios.  Neither  the 


Substituted  Portfolios  nor  shares  of  the 
Replacement  Portfolios  have  adopted 
any  plan  pursuant  to  Rule  12b-l  under 
the  1940  Act. 


Martagement  Fees 

Other  Expenses  

Total  Operating  Expenses 

LASS  Expense  Waivers  and  Reimbursements 
Net  Operating  Expenses  


Substituted  port- 
folio: natural 
resources  focus 
fund 


0.65% 
0.33% 
0.98% 
N/A 
0.98% 


Replacement  port- 
folio: large  cap 
core  focus  fund 


0.45% 
0.06% 
0.53% 

N/A 
0.53% 


Managenwnt  Fees 

Ottier  Expenses  

Total  Operating  Expenses  

Less  Expense  Waivers  and  Reimtxirsements 
Net  Operating  Expenses  


Sutjstituted 
portfolio:  global 
bond  focus  fund 


0.60% 
0.19% 
0.79% 
N/A 
0.79% 


Replacement  portfolios 


Core  bond 
focus  fund 


0.43% 
0.08% 
0.51% 
N/A 
051% 


Core  tx>nd 
stragegy  port- 
folio 


\ 


0.33% 
0.11% 
0.44% 
N/A 
0.44% 
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17.  Pursuant  to  their  authority  under 
the  respective  Variable  Contracts  and 
the  prospectuses  describing  the  same, 
and  subject  to  the  approval  of  the 
Commission  under  Section  26(c)  of  the 
1940  Act,  MLLIC  and  MLNY  propose  to 
substitute  shares  of  the  Replacement 
Portfolios  for  shares  of  the  Substituted 
Portfolios  in  the  Separate  Accounts  (the 
"Substitutions")  as  follows:  Substitute 
shares  of  the  Core  Bond  Strategy 
Portfolio  for  shares  of  the  Global  Bond 
Focus  Fxmd  imder  certain  of  the  First 
Generation  MLLIC  VLI  Contracts,  the 
Second  Generation  MLLIC  VLI 
Contracts,  certain  of  the  First  Generation 
MLNY  VLI  Contracts,  and  the  Second 
Generation  MLNY  VLI  Contracts;  (b) 
substitute  shares  of  the  Large  Cap  Core 
Focus  Fund  for  shares  of  the  Natural 
Resources  Focus  Fund  imder  the  MLLIC 
Portfolio  Plus  Contracts,  the  MMLIC 
Retirement  Plus  Contracts,  the  MLNY 
Portfolio  Plus  Contracts,  and  the  MLNY 
Retirement  Plus  Contracts;  and  (c) 
substitute  shares  of  the  Core  Bond  Focus 
Fund  for  shares  of  the  Global  Bond 
Focus  Fund  under  the  MLLIC 
Retirement  Plus  Contracts  and  the 
MLNY  Retirement  Plus  Contracts. 

18.  Following  these  transactions,  each 
Separate  Account  will  have  two 


subaccounts  holding  shares  of  the 
Replacement  Portfolios.  Each  Separate 
Accoimt  will  combine  the  two 
subaccounts  holding  shares  of  each 
Replacement  Portfolio  by.  transferring 
shares  on  the  same  date  from  one  of  the 
subaccounts  holding  shares  of  the 
Replacement  Portfolio  to  the  other 
subaccoimt  holding  shares  of  the 
Replacement  Portfolio.  The  net  effect  of 
the  Substitutions  will  be  to  eliminate 
the  subaccount  in  each  Separate 
Account  relating  to  the  Substituted 
Portfolios. 

19.  Applicants  submit  that  the 
investment  objectives  and  policies  of 
the  Substituted  Portfolios  are  relatively 
narrow,  and  their  investment  strategies 
may  result  in  more  volatile 
performance.  Particularly,  the  Natiu^ 
Resources  Focus  Fund's  investments  are 
concentrated  in  natiu-al  resource-related 
sectors  and  the  Global  Bond  Focus 
Fund,  a  non-diversified  fund, 
concentrates  its  assets  in  a  relatively 
small  number  of  investments,  which 
increases  its  risk  exposure.  Further,  the 
Board  of  Directors  of  the  Variable  Series 
Funds  has  determined  to  liquidate  the 
Substituted  Portfolios.  After  considering 
the  limited  prospects  for  growth  in  the 
Substituted  Portfolios  and  their  poor 

Substituted  Portfolios 


performance  and  asset  growth  to  date, 
the  Applicants  determined  that  it  would 
be  both  difficult  to  find  replacement 
funds  which  mirror  their  investment 
objectives  and  policies,  and  inadvisable 
to  do  so.  Rather,  Applicants  determined 
that  it  was  in  the  best  interests  of 
Variable  Contract  owners  to  substitute 
them  into  portfolios  currently  available 
under  the  Variable  Contracts  that  have 
comparable,  albeit  broader,  investment 
objectives.  Each  Variable  Contract  offers 
either  one  or  the  other,  but  not  both  of 
the  Replacement  Portfolios  for  the 
Global  Bond  Focus  Fund. 

20.  The  Substitutions  are  necessary 
due  to  the  impending  liquidation  of  the 
Substituted  Portfolios  by  the  Variable 
Series  Fimds.  In  addition,  MLLIC  and 
,  MLNY  believe  that  the  elimination  of 
these  investment  options  will  mcike 
their  Variable  Contracts  more  efficient 
to  administer  and  oversee  and  thus, 
more  cost-efficient  and  attractive  to 
customers.  The  Replacement  Portfolios 
have  gathered  more  assets  and  have 
generally  performed  better  than  the 
Substituted  Portfolios  over  time,  as 
shown  in  the  charts  below. 


Year 


2001 
2000 
1909 
1998 
1997 


Global  Bond  Focus  Fund 


Net  assets  (in 
thousands)  at 
Decemt)er  21 


$26,801 
34,649 
46.399 
69,416 
76,107 


Net  change 


(22.65%) 
(25.32%) 
(33.16%) 
(8.79%) 
(18.55%) 


Natural  Resources  Focus  Fund 


Net  assets  (In 
thousands)  at 
December  31 


$11,358 
16,268 
14,535 
15,540 
26,979 


Net  change 


(30.18%) 

11.92% 

(6.47%) 

(42.40%) 

(40.31%) 


Substituted  Portfolios 


Average  annual  total  return 


One  Year  

Five  Years 

Ten  Years  

Since  Inception 


Global  bond 
focus  fund 


(3.20%) 
0.48% 


322% 
(Julyl,  1993) 


Natural 

resources  focus 

fund 


(11.00%) 

3.08% 

5.39% 

4.51% 

(Junel,  1998) 


Replacement  Portfolios 


Year 


2001 
2000 
1999 
1998 


Large  cap  core  focus  fund 


Net  assets  (in 
thousands)  at 
December  31 


$597,713 
761,558 
958,313 
862,897 


Net  change 


(21.51%) 

(20.53%) 

11.06% 

(1.39%) 


Core  bond  focus  fund 


Net  assets  (in 
thousands)  at 
December  31 


$646,147 
507,248 
543,578 
594,301 


Net  change 


27.38% 
(6.69%) 
(8.53%) 
12.61% 


Core  bond  strategy  fund 


Net  assets  (in 
thousands)  at 
December  31 


$130,204 
118.088 
120,007 
131.729 


Net  change 


10.26% 
(1.60%) 
(8.90%) 
5.60% 


-I      ■» !_i /Xr_l        OT       XT, 


Tn  /  Tl,, 
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Replacement  Portfolios— Continued 

Large  cap  core  focus  fund 

Core  bond  focus  fund 

Core  bond  strategy  fund 

Year 

Net  assets  (in 
thousands)  at 
December  31 

Net -change 

Net  assets  (in 
thousands)  at 
December  31 

Net  change 

Net  assets  (in 
thousands)  at 
December  31 

Net  change 

1997  

875,064 

10.17% 

527.770 

(1.97%) 

124,746 

5.73% 

Replacei^ent  Portfolios 

Average  annual  total  return 


One  Year  

Five  Years 

Ten  Years  

Since  Inception 


Large  cap  core 
focus  fund 


(7.39%) 

9.42% 

10.18% 

13.78% 

(April  29,  1982) 


Core  bond  focus 
fund 


6.68% 
6.07% 
6.55% 
9.36% 
(April  29,  1982) 


Core  bond  strat- 
egy portfolio 


7.83% 

6.36% 

6.94% 

10.04% 

(Jan.  7,  1981) 


21.  MLLIC  and  MLNY  will  effect  the 
Substitutions  as  soon  as  practicable 
following  the  issuance  of  the  requested 
order  as  follows.  As  of  the  effective  date 
of  the  Substitutions  ("Effective  Date"), 
shares  of  each  Substituted  Portfolio  will 
be  redeemed  in  cash  by  MLLIC  and 
MLNY.  The  proceeds  of  such 
redemptions  will  then  be  used  to 
piuchase  shares  of  each  Replacement 
Portfolio  by  cash  purchases,  with  each 
subaccount  of  the  Separate  Accounts 
investing  the  proceeds  of  its  redemption 
from  a  Substituted  Portfolio  in  the 
corresponding  Repliacement  Portfolio. 

22.  All  redemptions  of  shares  of  the 
Substituted  Portfolios  and  purchases  of 
shares  of  the  Replacement  Portfolios 
will  be  effected  in  accordance  with  Rule 
22C-1  under  the  1940  Act.  The 
Substitutions  will  take  place  at  relative 
net  asset  value  with  no  change  in  the 
amount  of  any  Variable  Contract 
owner's  contract  value  or  death  benefit 
or  in  the  dollar  value  of  his  or  her 


investments  in  any  of  the  subaccounts. 
Variable  Contract  owners  will  not  incur 
any  additional  fees  or  charges  as  a  result 
of  the  Substitutions,  nor  will  their  rights 
or  MLLIC's  and  MLNY's  obligations 
under  the  Variable  Contracts  be  altered 
in  any  way.  All  expenses  incurred  in 
connection  with  the  Substitutions, 
including  legal,  accounting, 
transactional,  and  other  fees  and 
expenses,  including  brokerage 
commissions,  will  be  paid  by  MLLIC 
and  MLNY.  In  addition,  the 
Substitutions  will  not  impose  any  tax 
liability  on  Variable  Contract  owners. 
The  Substitutions  will  not  cause  the 
Variable  Contract  fees  and  charges 
currently  paid  by  existing  Variable 
Contract  owners  to  be  greater  after  the 
Substitutions  than  before  the 
Substitutions.  Neither  MLLIC  nor 
MLNY  will  exercise  any  right  it  may 
have  under  the  Variable  Contracts  to 
impose  restrictions  on  transfers  under 
the  Variable  Contracts  for  a  period  of  at 


least  thirty  days  following  the 
Substitutions. 

23.  For  each  period  (not  to  exceed  a 
fiscal  quarter)  during  the  24  months 
following  the  date  of  the  Substitutions. 
MLLIC  and  MLNY  will  reimburse  (on 
the  last  business  day  of  any  such  period) 
any  subaccount  available  through  a 
Variable  Contract  and  investing  in  a 
Replacement  Portfolio  such  that  the  sum 
of  the  Replacement  Portfolio  operating 
expenses  (taking  into,  account  expense 
waivers  and  reimbursements)  together 
with  subaccount  expenses^  for  such 
period  on  an  annualized  basis  will  not 
exceed  the  following  limits  (which 
equal,  for  each  Variable  Contract,  the 
respective  Substituted  Portfolio's  net 
operating  expenses,  together  with  any 
subaccount  expenses,  for  the  fiscal  year 
prior  to  the  Substitutions)  for  those 
Variable  Contract  owners  who  were 
Variable  Contract  owners  on  the  date  of 
the  Substitutions: 


Variable  contracts 


MLLIC  Investor  Life  

MLLIC  Investor  Life  Plus  

MLLIC  Estate  Investor  Single 
MLLIC  Estate  Investor  Joint  . 

MLLIC  Pnme  Plan  V  

MLLIC  Prime  Plan  VI  

MLLIC  Prime  Plan  7  

MLLIC  Prime  Plan  Investor  .. 

MLLIC  Portfolio  Plus 

MLLIC  Retirement  Plus  

MLNY  Prime  Plan  V  

MLNY  Prime  Plan  VI  

MLNY  Prime  Plan  7 

MLNY  Prime  Plan  Investor  ... 
MLNY  Investor  Life  


Expense  cap 


Large  cap  core 
focus  fund 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
2.28% 
2.33% 
N/A 
N/A 
N/A 
N/A 
N/A 


Core  bond 
focus  fund 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
2.14% 
N/A 
N/A 
N/A 
N/A 
N/A 


Core  bond 
strategy 
portfolio 


1.69% 
1.69% 
1.69% 
1.69% 
1.39% 
1.54% 
1.69% 
1.69% 
N/A 
N/A 
1.39% 
1.54% 
1.69% 
1.69% 
1.69% 


*  Subaccount  expenses  refer  to  those  asset-based 
expenses  that  are  deducted  on  a  daily  basis  bom 


subaccount  assets  and  reflected  in  the  calculation 
of  subaccount  unit  values.  Examples  of  subaccount 


expenses  may  include  the  mortality  and  expense 
risk  charge  or  administrative  expenses. 
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Variable  contracts 


MLNY  Investor  Life  Plus 

MLNY  Portfolio  Plus  

MLNY  Retirement  Plus  . 


Expense  cap 


Large  cap  core 
focus  fund 


24.  Variable  Contract  owners  have 
been  notified  of  the  amended  and 
restated  application  by  means  of  a 
supplement  to  the  prospectus  for  each 
of  the  Variable  Contracts  that  discloses 
that  the  Applicants  have  filed  the 
amended  and  restated  application  and 
seek  approval  for  the  Substitutions. 

25.  Further,  before  the  Effective  Date, 
a  dbtice  ("Pre-Substitution  Notice")  in 
the  form  of  an  additional  supplement  to 
the  prospectuses  for  the  Variable 
Contracts,  will  be  mailed  to  Variable 
Contract  owners  setting  forth  the 
scheduled  Effective  Date  and  advising 
Variable  Contract  owners  that  contract 
values  attributable  to  investments  in  the 
Substituted  Portfolios  will  be 
transferred  to  the  Replacement 
Portfolios,  without  charge  and  without 
counting  toward  the  number  of  transfers 
permitted  without  charge,  on  the 
Effective  Date.  The  Pre-Substitution 
Notice  will  state  that,  from  the  date  the 
amended  and  restated  application  was 
filed  with  the  Commission  through  the 
date  30  days  after  the  Substitutions, 
Variable  Contract  owners  may  make  one 
transfer  of  contract  value  from  the 
subaccount  corresponding  to  the 
Substituted  Portfolios  (before  the 
Substitutions)  or  the  Replacement 
Portfolios  (after  the  Substitutions)  to  any 
other  subaccount  without  charge  and 
without  that  transfer  counting  toward 
the  number  permitted  without  charge 
under  the  Variable  Contract.  In  addition, 
within  five  days  after  the  Substitutions, 
any  Variable  Contract  owners  who  were 
affected  by  the  Substitutions  will  be 
sent  a  written  notice  informing  them 
that  the  Substitutions  were  carried  out 
and  advising  them  of  their  transfer 
rights  ("Post-Substitution  Notice"). 

Applicants'  Legal  Analysis 

1 1.  Section  26(c)  of  the  1940  Act 
prohibits  any  depositor  or  trustee  of  a 
unit  investment  trust  that  invests 
exclusively  in  the  securities  of  a  single 
issuer  from  substituting  the  securities  of 
another  issuer  without  the  approval  of 
the  Commission.  Section  26(c)  provides 
that  such  approval  shall  be  granted  by 
order  of  the  Commission,  if  the  evidence 
establishes  that  the  substitution  is 
consistent  with  the  protection  of 


investors  and  the  purposes  of  the  1940 
Act. 

2.  Section  26(c)  was  intended  to 
provide  for  Commission  scrutiny  of 
proposed  substitutions  which  could,  in 
effect,  force  shareholders  dissatisfied 
with  the  substitute  security  to  redeem 
their  shares,  thereby  possibly  incurring 
a  loss  of  the  sales  load  deducted  from 
initial  purchase  payments,  an  additional 
sales  load  upon  reinvestment  of  the 
proceeds  of  redemption,  or  both.  The 
section  was  designed  to  forestall  the 
ability  of  a  depositor  to  present  holders 
of  interests  in  a  unit  investment  trust 
with  situations  in  which  a  holder's  only 
choice  would  be  to  continue  an 
investment  in  an  unsuitable  underlying' 
security,  or  to  elect  a  costly  and,  in 
effect,  forced  redemption.  The 
Applicants  submit  that  the  Substitutions 
meet  the  standards  set  forth  in  Section 
26(c)  and  that,  if  implemented,  the 
Substitutions  would  not  raise  any  of  the 
aforementioned  concerns  that  Congress 
intended  to  address  when  the  1940  Act 
was  amended  to  include  this  provision. 

3.  The  replacement  of  the  Substituted, 
Portfolios  with  the  Replacement 
Portfolios  is  consistent  with  the 
protection  of  Variable  Contract  owners 
and  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act 
and.  thus,  meets  the  standards  necessary 
to  support  an  order  pursuant  to  Section 
26(c)  of  the  1940  Act.  The  Variable 
Series  Funds  is  liquidating  the 
Substituted  Portfolios  as  a  result  of  a 
Board  determination  that  the 
performance  of  each  Substituted 
Portfolio,  in  light  of  its  narrow 
investment  objectives  and  increased 
potential  risk,  has  not  met  expectations 
and  has  generally  lagged  behind  the 
performance  of  relevant  stock  market 
indices.  As  a  result  of  these 
liquidations,  the  Applicants  must 
transfer  their  Contract  owners  to  a 
different  investment  option.  The 
Applicants  determined  that  it  was  in  the 
best  interests  of  the  Contract  owners  to 
substitute  them  into  currently  available 
portfolios  that  have  comparable,  albeit 
broader,  investment  objectives.  In 
addition.  Applicants  assert  that  the 
types  of  securities  in  which  the 
Replacement  Funds  invest  are  virtually 


I^A 
2.28% 
2.33% 


Core  bond 
focus  fund 


N/A 

N/A 

2.14% 


Core  bond 
strategy 
portfolio 


1.69% 
N/A 


identical  to  those  of  their  respective 
Substituted  Portfolios. 

4.  MLIM  currently  serves  as 
investment  adviser  for  both  the 
Substituted  Portfolios  and  the 
Replacement  Portfolios.  Thus,  the  level 
of  services  and  quality  provided  by 
MLIM  will  remain  unchanged  after  the 
Substitutions.  Further,  the  asset  levels 
of  the  relevant  classes  of  shares  of  the 
Replacement  Portfolios  should  lead  to 
lower  expense  ratios  over  time. 

5.  Apart  from  the  replacement  of  the 
underlying  investment  vehicle,  the 
rights  of  the  Variable  Contract  owners 
and  the  obligations  of  MLLIC  and 
MLNY  under  the  Variable  Contracts 
would  not  be  altered  by  the 
Substitutions  except  that  Variable 
Contract  ovkrners  will  not  have  the  right 
to  allocate  contract  value  to  subaccounts 
that  invest  in  the  Substituted  Portfolios. 
In  each  case,  however,  the  Substituted 
Portfolio  has  already  been  closed  to 
additional  allocations  of  premium  and 
contract  value.  Variable  Contract  owners 
will  jiot  incur  any  additional  tax 
liability  as  a  result  of  the  Substitutions. 
MLLIC  and  MLNY  will  bear  the  costs  of 
any  legal  or  accounting  fees  of  the 
Substitutions  and  transactional 
expenses,  including  brokerage 
commissions. 

6.  From  the  date  the  amended  and 
restated  application  is  filed  with  the 
Commission  to  the  date  30  days  after  the 
Effective  Date.  Variable  Contract  owners 
will  have  the  right  to  make  one  transfer 
of  contract  value  from  the  subaccounts ' 
invested  in  a  Substituted  Portfolio 
(before  the  Substitutions)  or  a 
Replacement  Portfolio  (after  the 
Substitutions)  to  any  other  subaccount 
without  charge  and  without  that  transfer 
counting  toward  the  niunber  permitted 
under  the  Variable  Contract  (regardless 
of  whether  dviring  the  accumulation 
period  or  the  aimuity  period).  Each 
Variable  Contract  owner  will  receive  a 
prospectus  supplement  regarding  the 
Substitutions  and  will,  prior  to  the 
Effective  Date,  receive  a  prospectus  for 
the  relevant  Replacement  Portfolio.  A 
Pre-Substitution  Notice  (in  the  form  of 
an  additional  prospectus  supplement) 
will  also  be  mailed  to  Variable  Contract 
owners  prior  to  the  Effective  Date.  The 
Pre-Substitution  Notice  will  set  forth  the 
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scheduled  Effective  Date  and  advise 
Variable  Contract  owners  of  their 
transfer  rights.  The  Effective  Date  will 
be  no  earlier  than  20  days  after  the 
mailing  of  the  Pre-Substitution  Notice. 

7.  The  Applicants  note  that,  in 
accordance  with  the  terms  of  each  of  the 
Variable  Contracts,  no  sales  charges  or 
surrender  charges  will  apply  to  transfers 
in  connection  with  the  Substitutions, 
and  MLLIC  and  MLNY  represent  that  no 
such  charge  shall  be  imposed.  In 
addition,  within  five  days  after  the 
Substitutions,  any  Variable  Contract 
owners  who  were  affected  by  the 
Substitutions  will  be  sent  a  Post- 
Substitution  Notice  informing  them  that 
the  Substitutions  were  carried  out  and 
advising  them  of  their  transfer  rights. 
The  Applicants  assert  that  the 
procedures  to  be  implemented  are 
sufficient  to  assure  that  each  Variable 
Contract  owner's  cash  values 
immediately  after  the  Substitutions 
shall  be  equal  to  the  cash  value 
immediately  before  the  Substitutions, 
and  that  the  Substitutions  will  not  affect 
the  value  of  the  interests  of  those 
owners  of  other  MLLIC  and  MLNY 
variable  contracts  (other  than  the 
Variable  Contracts)  who  currently  have 
contract  value  allocated  to  any  of  the 
portfolios  of  the  Series  Fund  or  the 
Variable  Series  Funds. 

Applicants'  Conditions 

For  purposes  of  the  approval  sought 
pursuant  to  Section  26(c)  of  the  1940 
Act,  the  Substitutions  described  in  the 
third  amended  and  restated  application 
will  not  be  completed,  unless  all  of  the 
following  conditions  are  met. 

1.  The  Commission  shall  have  issued 
an  order  approving  the  Substitutions 
under  Section  26(c)  of  the  1940  Act.  as 
necessary  to  carry  out  the  transactions 
described  in  the  third  amended  and 
restated  application. 

2.  Each  Variable  Contract  owner  will 
have  been  sent  (a)  prior  to  the  Effective 
Date,  a  copy  of  the  effective  prospectus 
relating  to  the  relevant  Replacement 
Portfolio,  (b)  prior  to  the  Effective  Date, 
a  Pre-Substitution  Notice  describing  the 
terms  of  the  Substitutions  and  the  rights 
of  the  Variable  Contract  owners  in 
connection  with  the  Substitutions,  and 
(c)  if  affected  by  the  Substitutions,  a 
Post-Substitution  Notice  within  five 
days  after  the  Substitutions  informing 
them  that  the  Substitutions  were  carried 
out  and  advising  them  of  their  transfer 
rights. 

3.  MLLIC  and  MLNY  shall  have 
satisfied  themselves  that  (a)  the  Variable 
Contracts  allow  the  substitution  of 
portfolios  in  the  manner  contemplated 
by  the  Substitutions  and  related 
transactions  described  herein,  (b)  the 


transactions  can  be  consummated  as 
described  in  the  third  amended  and 
restated  application  under  applicable 
insurance  laws,  and  (c)  that  any 
applicable  regulatory  requirements  in 
each  jurisdiction  where  the  Variable 
Contracts  are  qualified  for  sale  have 
been  complied  with  to  the  extent 
necessary  to  complete  the  transaction. 

Applicants  assert  that,  for  the  reasons 
summarized  above,  the  proposed 
Substitutions  meet  the  standards  of 
Section  26(c)  of  the  Act  and  that  the 
requested  order  should  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lill  M.  Peterson, 
Assistant  Secretary. 

(FR  Doc.  02-8805  Filed  4-10-02;  8:45  am] 
BILUNO  COOC  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25509;  File  No.  812-12668] 
Lincoln  Benefit  Life  Company,  et  al. 

April  4.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  an  application  for  an 
order  pursuant  to  Section  26(c)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  approving  a  substitution  of 
underlying  fund  shares  by  certain  unit 
investment  trusts. 

Applicants:  Lincoln  Benefit  Life 
Company  ("Lincoln  Benefit"),  Lincoln 
Benefit  Life  Variable  Annuity  Accoimt 
(the  "VA  Account"),  and  Lincoln 
Benefit  Life  Variable  Life  Account  (the 
"VL  Account")  (collectively,  the 
"Applicants"). 

Summary  of  Application:  Applicants 
request  an  order  to  permit  certain 
registered  unit  investment  trusts  to 
substitute  shares  of  the  T.  Rowe  Price 
MidCap  Growth  Fund  (the 
"Replacement  Fund")  of  the  T.  Rowe 
Price  Equity  Series.  Inc.  ("TRP  Equity 
Series")  for  shares  of  the  Strong 
Discovery  Fund  II  (the  "Replaced 
Fund")  of  the  Strong  Variable  Insurance 
Funds,  Inc.  ("Strong  VI  Funds"). 

Filing  Date:  The  application  was  filed 
on  October  19,  2001,  and  amended  and 
restated  on  March  19,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
heeuing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicants  with  a 
copy  of  the  request,  in  person  or  by 
mail.  Hearing  requests  must  be  received 


by  the  SEC  by  5:30  p.m.  on  April  29, 
2002,  and  must  be  accompanied  by 
proof  of  service  on  Applicants,  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
shoidd  state  the  nature  of  the  requester's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.  Washington,  DC,  20549- 
0609;  Applicants,  c/o  Jorden  Burt  LLP, 
1025  Thomas  Jefferson  Street,  N.W., 
Suite  400  East,  Washington,  DC,  20007- 
0806,  Attention:  Christopher  S.  Petito, 
Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  C.  Fang,  Attorney,  or  William 
J.  Kotapish,  Assistant  Director,  at  (202) 
942-0670,  Office  of  Insurance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  sununary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  SEC,  450  Fifth 
Street,  NW,  Washington,  DC,  20549  (tel. 
(202)  942-8090). 

Applicants'  Representations 

1.  Lincoln  Benefit  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  state  of  Nebraska  in  1938. 
Lincoln  Benefit  is  an  indirect  wholly- 
owned  subsidiary^  of  The  Allstate    - 
Corporation. 

2.  The  VA  Account  is  a  segregated 
asset  account  of  Lincoln  Benefit.  It  was 
established  by  Lincoln  Benefit  in  1992, 
in  accordance  with  the  laws  of  the  state 
of  Nebraska  and  is  registered  as  a  unit 
investment  trust  under  the  1940  Act. 
Lincoln  Benefit  issues  certain  variable 
aimuity  contracts  through  the  VA 
Accoimt. 

3.  The  VL  Accoimt  was  established  by 
Lincoln  Benefit  in  1992  in  accordance 
with  laws  of  the  state  of  Nebraska  and 

is  registered  as  a  unit  investment  trust 
under  the  1940  Act.  The  VL  Account  is 
used  to  fund  certain  variable  life 
insurance  policies  issued  by  Lincoln 
Benefit. 

4.  The  above  noted  segregated  asset 
accounts  are  referred  to  as  "Separate 
Account  Applicants."  Certain  variable 
annuity  contracts  and  variable  life 
policies  issued  by  Lincoln  Benefit 
through  the  Separate  Account 
Applicants  are  referred  to  herein  as 
"Contracts."  The  variable  interests 
under  the  Contracts  are  registered  with 
the  SEC  under  the  Seciuities  Act  of 
1933. 

5.  Strong  VI  Funds  was  organized  as 
a  Wisconsin  corporation  on  December 
28, 1990.  Strong  VI  Fimds  currently 
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issues  shares  in  four  investment 
portfolios,  of  which  the  Replaced  Fund 
is  one.  Shares  of  the  Replaced  Fund 
were  sold  to  separate  accounts  of  eleven 
insurance  companies,  including  Lincoln 
Benefit,  for  the  purpose  of  funding 
variable  aimuity  and  variable  life 
insurance  policies.  Strong  VI  Funds  is 
registered  as  an  open-end  management 
investment  company  under  the  1940 
Act  and  its  shares  are  registered  as 
securities  under  the  1933  Act.  The 
Replaced  Fund  is  managed  by  Strong 
Capital  Management  Inc.  ("SCM").  SCM 
is  not  affiliated  with  Lincoln  Benefit. 

6.  If  the  requested  substitution  order 
is  granted,  Lincoln  Benefit,  on  behalf  of 
the  Separate  Account  Applicants,  will 
substitute  shares  of  the  Replacement 
Fund,  a  series  of  the  TRP  Equity  Series, 
for  shares  of  the  Replaced  Fund.  TRP 
Equity  Series  was  organized  as  a 
Maryland  corporation  in  1994.  It  offers 
its  shares  in  seven  series.  Shares  of  the 
Replacement  Fund  are  offered  at  net 
asset  value  and  are  not  subject  to  Rule 
12b-l  fees.  TRP  Equity  Series  is 
registered  as  an  open-end  management 
investment  company  under  the  1940 
Act  and  its  shares  are  registered  as 
securities  under  the  1933  Act.  Its  shares 
are  sold  only  to  insurance  company 
separate  accounts  to  fund  variable  life 
insurance  policies  and  variable  aimuity 
contracts.  T.  Rowe  Price  Associates,  Inc. 
("T.  Rowe  Price")  serves  as  investment 
adviser  to  the  Replacement  Fund. 
Neither  T.  Rowe  Price  nor  the 
Replacement  Fund  is  affiliated  with 
Lincoln  Benefit. 

7.  SCM  is  planning  to  close  the 
Replaced  Fund.  SCM  reached  this 
conclusion  based  on  the  Replaced 
Fund's  small  asset  size,  lack  of  expected 
asset  growth  and  lack  of  economies  of 
scale.  On  April  5,  2001,  the  Replaced 
Fimd's  Board  of  Directors  voted  to  close 
the  Replaced  Fund  to  new  participation 
agreements.  Applicants  have  been 
advised  that  SCM  intends  to 
recommend  that  the  Replaced  Fund  be 
liquidated  once  its  various  insurance 
company  shareholders  have  arranged  for 
alternative  investments.  Applicants  do 
not  know  how  long  this  process  might 
take. 

8.  On  Jime  1,  2001,  the  Replaced  Fimd 
and  its  related  parties  notified 
Applicants  that,  as  to  the  Replaced 
Fund,  effective  December  1,  2001,  they 
were  terminating  the  Participation 
Agreement  between  and  among  Lincoln 
Benefit  Life  Company,  Strong  VI  Funds, 
SCM,  and  Strong  Funds  Distributors, 
Inc.  (the  distributor  for  the  Replaced 
Fund),  dated  April  6, 1998.  As  a  result 
of  the  termination,  the  Replaced  Fund 
no  longer  will  make  its  shares  available 
for  investment  with  respect  to  Contracts 


purchased  after  the  effective  date  of  the 
termination.  The  Replaced  Fund  will 
continue  to  honor  purchase  orders 
placed  with  respect  to  Contracts 
purchased  prior  to  December  1,  2001. 

9.  Lincoln  Benefit  has  determined  that 
in  light  of  the  impending  closure  and 
liquidation  of  the  Replaced  Fund,  it 
would  be  best  for  the  company  and  the 
Contract  owners  invested  in  the 
Replaced  Fund  ("Owners")  to  substitute 
the  shares  of  the  Replaced  Fund  with 
shares  of  the  Replacement  Ftmd  (the 
"Substitution").  If  Applicants  were  to 
take  no  action  until  the  Replaced  Fund 
liquidates,  affected  Owners  could  be 
injured  as  a  result  of  the  likely  increase 
in  the  Replaced  Fund's  expense  ratio  as 
other  insurance  companies  exit  the 
Replaced  Fund.  Accordingly, 
Applicants  request  the  SEC's  approval 
to  effect  the  Substitution. 

10.  Lincoln  Benefit  will  redeem  for 
cash  all  of  the  shares  of  the  Replaced 
Fund  that  it  ciurently  holds  on  behalf  of 
the  Separate  Accoimt  Applicants  at  the 
close  of  business  on  the  date  selected  for 
the  Substitution.  Lincoln  Benefit,  on 
behalf  of  each  Separate  Account 
Applicant,  will  simultaneously  place  a 
redemption  request  with  the  Replaced 
Fund  and  a  purchase  order  with  the 
Replacement  Fund,  so  that  each 
purchase  will  be  for  the  exact  amount  of 
the  redemption  proceeds.  As  a  result,  at 
all  times  monies  attributable  to  Owners 
then  invested  in  the  Replaced  Fund  will 
remain  fully  invested  and  will  result  in 
no  change  in  the  amount  of  any  Owner's 
contract  value,  death  benefit  or 
investment  in  the  applicable  Separate 
Account  Applicant. 

11.  The  mil  net  asset  value  of  the 
redeemed  shares  held  by  the  Separate 
Account  Applicants  will  be  reflected  in 
the  Owners'  accumulation  unit  or 
annuity  unit  values  following  the 
Substitution.  Lincoln  Benefit  has 
undertaken  to  assume  all  transaction 
costs  and  expenses  relating  to  the 
Substitution,  including  any  direct  or 
indirect  costs  of  liquidating  the  assets  of 
the  Replaced  Fund,  so  that  the  full  net 
asset  value  of  redeemed  shares  of  the 
Replaced  Fund  held  by  the  Separate 
Account  Applicants  will  be  reflected  in 
the  Owners'  accumulation  unit  or 
annuity  imit  values  following  the 
Substitution. 

12.  Applicants  anticipate  that  until 
the  Substitution  occurs,  SCM  will 
conduct  the  trading  of  portfolio 
securities  in  accordance  with  the 
investment  objectives  and  strategies 
stated  in  the  Replaced  Fund's 
prospectus  and  in  a  manner  that 
provides  for  the  anticipated 
redemptions  of  shares  held  by  the 
Separate  Account  Applicants. 


13.  Applicants  have  determined, 
based  on  advice  of  counsel  familiar  with 
insurance  laws,  that  the  Contracts  allow 
the  Substitution  as  described  in  the 
application,  and  that  the  transactions 
can  be  consummated  as  described 
therein  under  applicable  insurance  laws 
and  under  the  Contracts.  In  addition, 
prior  to  effecting  the  Substitution, 
Applicants  will  have  complied  with  any 
regulatory  requirements  they  believe  are 
necessary  to  complete  the  transactions 
in  each  jurisdiction  where  the  Contracts 
are  qualified  for  sale. 

14.  Affected  Owners  will  not  incur 
any  fees  or  charges  as  a  result  of  the 
Substitution,  nor  will  the  rights  or 
obligations  of  Lincoln  Benefit  under  the 
Contracts  be  altered  in  any  way.  The 
proposed  Substitution  will  not  have  any 
adverse  tax  consequences  to  Owners. 
The  proposed  Substitution  will  not       ^ 
cause  Contract  fees  and  charges 
currently  being  paid  by  existing  Owners 
to  be  greater  after  the  proposed 
Substitution  than  before  the  proposed 
Substitution.  The  proposed  Substitution 
will  not  be  treated  as  transfers  for  the 
purpose  of  assessing  transfer  charges. 
Lincoln  Benefit  will  not,  with  respect  to 
shares  substituted,  exercise  any  right  if 
may  have  under  the  Contracts  to  collect 
transfer  fees  or  impose  any  additional 
restriction  on  transfers  during  the  Free 
Transfer  Period,  as  defined  in  paragraph 
16  below. 

15.  Lincoln  Benefit  has  supplemented 
the  prospectuses  for  the  Contracts  to 
reflect  the  Substitution.  Within  five 
days  after  the  Substitution,  Lincoln 
Benefit  will  send  to  Owners  written 
notice  of  the  Substitution  (the 
"Notice"),  identifying  the  shares  of  the 
Replaced  Fund  that  have  been 
eliminated  and  the  shares  of  the 
Replacement  Fund  that  have  been 
substituted.  Lincoln  Benefit  will  include 
in  such  mailing  the  applicable 
prospectus  supplement  for  the  Contracts 
of  the  Separate  Accoimt  Applicants 
describing  the  Substitution.  Lincoln 
Benefit  also  will  mail  a  copy  of  the 
prospectus  for  the  Replacement  Fund  to 
the  Owners,  unless  they  already  have 
received  a  copy  of  this  prospectus  in  the 
ordinary  course. 

16.  Owners  will  be  advised  in  the 
Notice  that  for  a  period  of  at  least  30 
days  following  the  mailing  of  the  Notice 
(the  "Free  Transfer  Period"),  Owners 
may  transfer  all  assets,  as  substituted,  to 
any  other  available  subaccount  without 
limit  or  charge.  In  addition.  Owners  of 
variable  annuity  Contracts,  who  as  a 
result  of  the  Substitution  are  receiving 
variable  annuity  payments  based  on  the 
Replacement  Fund,  will  be  permitted 
during  the  Free  Transfer  Period  to 
transfer  the  substituted  amounts  to 
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variable  annuity  payments  based  on 
other  subaccounts,  without  limit  or 
charge,  notwithstanding  any  limits  on 
such  transfers  in  the  variable  annuity 
Contracts. 

Applicants'  Legal  Analysis 

A.  Section  26(c) 

1.  Section  26(c)  of  the  1940  Act 
provides  that  "(i]t  shall  be  unlawful  for 
any  depositor  or  trustee  of  a  registered 
unit  investment  trust  holding  the 
security  of  a  single  issuer  to  substitute 
another  security  for  such  security  unless 
the  [SEC]  shall  have  approved  such 
substitution."  Section  26(c)  of  the  1940 
Act  was  enacted  as  part  of  the 
Investment  Company  Act  Amendments 
of  1970.  Prior  to  the  enactment  of  these 
amendments,  a  depositor  of  a  unit 
investment  trust  could  substitute  new 
securities  for  those  held  by  the  trust  by 
notifying  the  trust's  security  holders  of 
the  substitution  within  five  (5)  days 
after  the  substitution.  In  1966,  the  SEC. 
concerned  with  the  high  sales  charges 
then  common  to  most  unit  investment 
trusts  and  the  disadvantageous  position 
in  which  such  charges  placed  investors 
who  did  not  want  to  remain  invested  in 
the  substituted  security,  recommended 
that  Section  26  be  amended  to  require 
that  a  proposed  substitution  of  the 
tmderlying  investments  of  a  trust 
receive  prior  SEC  approval. 

2.  The  piuposes,  terms,  and 
conditions  of  the  Substitution  are 
consistent  with  the  principles  and 
purposes  of  Section  26(c)  and  do  not 
entail  any  of  the  abuses  that  Section 
26(c)  is  designed  to  prevent.  Applicants 
submit  that  they  must  effect  a 
substitution,  in  order  to  protect  Owners 
from  the  potential  adverse  consequences 
of  the  closure  and  liquidation  of  the 
Replaced  Fund.  Applicants  state  that 
they  selected  the  Replacement  Fimd  as 
the  substitute,  because  its  investment 
objectives  and  policies  are  substantially 
similar  to  those  of  the  Replaced  Fund 
and  it  has  lower  expenses  and  better 
long-term  performance.  Owners  will  be 
assessed  no  charges  whatsoever  in 
connection  with  the  Substitution  and 
their  annual  fund  expense  ratios  are 
expected  to  decrease.  In  addition,  to  the 
extent  an  Owner  does  not  wish  to 
participate  in  the  Substitution,  he  or  she 
is  free  to  transfer  to  any  other  option 
available  under  the  relevant  Contract 
prior  to  the  Substitution  and  after  the 
Substitution.  No  transfer  fee  will  be 
charged,  and  the  transfer  will  not  count 
against  any  limit  on  free  transfers  under 
the  Contracts. 

3.  Applicants  submit  that  the 
Substitution  does  not  present  the  type  of 
costly  forced  redemption  or  other  harms 


that  Section  26(c)  was  intended  to  guard 
against  and  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  1940  Act  for  the 
following  reasons: 

(a)  The  Substitution  will  continue  to 
fulfill  Owners'  objectives  and  risk 
expectations,  because  the  Replaced 
Fund  and  the  Replacement  Fimd  have 
substantially  similar  investment 
objectives,  policies,  and  restrictions. 
Applicants  believe  that  of  the 
investment  options  currently  available 
under  the  Contracts,  the  Replacement 
Fimd  is  most  similar  to  the  Replaced 
Fund. 

(b)  after  receipt  of  the  Notice 
informing  an  Owner  of  the  Substitution, 
an  Owner  may  request  that  his  or  her 
assets  be  reallocated  to  another 
subaccount  at  any  time  during  the  Free 
Transfer  Period  without  any  limit  or 
charge  and  without  the  transfer  being 
coimted  against  any  limit  on  transfers 
under  the  Contracts.  The  Free  Transfer 
Period  provides  sufficient  time  for 
Owners  to  consider  their  reinvestment 
options; 

(c)  the  Substitution  will  be  at  net  asset 
value  of  the  respective  shares,  without 
the  imposition  of  any  transfer  or  similar 
charge; 

(d)  Lincoln  Benefit  has  undertaken  to 
assume  all  expenses  and  transaction 
costs,  including,  but  not  limited  to,  legal 
and  accounting  fees  and  any  brokerage 
commissions,  in  connection  with  the 
Substitution; 

(e)  the  Substitution  will  in  no  way 
alter  the  contractual  obligations  of 
Lincoln  Benefit  or  the  rights  and 
privileges  of  Owners  under  the 
Contracts; 

(f)  the  Substitution  will  in  no  way 
alter  the  tax  benefits  to  Owners; 

(g)  the  Substitution  is  expected  to 
confer  certain  economic  benefits  on 
Owners  by  virtue  of  enhanced  asset  size 
and  lower  expenses,  as  described  below; 

(h)  at  the  time  of  the  Substitutions, 
the  aggregate  fees  and  expenses  of  the 
Replacement  Fund  are  expected  to  be 
lower  than  those  of  the  corresponding 
Replaced  Fund;  and 

(i)  Lincoln  Benefit  does  not  currently 
receive,  and  will  not  receive  for  three 
years  from  the  date  of  the  requested 
Commission  order,  any  direct  or 
indirect  benefit  from  the  Replacement 
Fund,  T.  Rowe  Price  Inc.,  or  any  of  its 
affiliates  at  a  higher  rate  than  Lincoln 
Benefit  has  received  from  the  Replaced 
Fund,  SCM,  or  any  of  its  affiliates, 
including  without  limitation  Rule  12b- 
1  fees,  shareholder  service  or 
administrative  or  other  service  fees, 
revenue  sharing  or  other  arrangements, 
either  with  specific  reference  to  the 


Replacement  Fund  or  as  part  of  an 
overall  business  arrangement. 

4.  As  described  below,  the 
Replacement  Fund  and  the  Replaced 
Fimd  have  investment  objectives  and 
policies  that  are  substantially  similar. 

5.  The  Replaced  Fund's  investment 
objective  is  to  seek  capital  growth.  The 
Replaced  Fund  pvusues  its  objective  by 
investing,  under  normal  conditions,  in 
seciuities  that  its  manager  believes  offer 
attractive  opportunities  for  growth.  The 
Replaced  Fund  usually  invests  in  a 
diversified  portfolio  of  common  stocks. 
It  invests  a  substantial  portion  of  its 
assets  in  the  stocks  of  small  and  mid- 
capitalization  companies.  These  are 
chosen  through  a  combination  of  in- 
depth  fundamental  analysis  of  a 
company's  financial  reports  and  direct, 
on-site  research  during  company  visits. 
When  the  manager  believes  market 
conditions  favor  fixed  income 
investments,  the  manager  has  the 
flexibility  to  invest  a  significant  portion 
of  the  Replaced  Fund's  assets  in 
intermediate-  and  long-term  investment 
grade  bonds.  To  a  limited  extent,  the 
Replaced  Fimd  may  also  invest  in 
foreign  securities. 

6.  The  Replacement  Fund's 
investment  objective  is  to  provide  long- 
term  capital  appreciation  by  investing  in 
mid-cap  stocks  with  potential  for  above- 
average  earnings  growth.  The 
Replacement  Fund  pursues  its  objective 
by  investing  at  least  65%  of  its  assets  in 
a  diversified  portfolio  of  common  stocks 
of  mid-capitalization  companies  whose 
earnings  the  adviser  expects  to  grow  at 

a  faster  rate  than  the  average  company. 
While  most  assets  will  be  invested  in 
U.S.  common  stocks,  other  securities 
may  also  be  purchased,  including 
foreign  stocks,  futures,  and  options  in 
keeping  with  the  Replacement  Fund's 
objective. 

7.  Applicants  represent  that  the 
Replacement  Fund  has  objectives, 
policies,  and  restrictions  substantially 
similar  to  the  objectives,  policies  and 
restrictions  of  the  Replaced  Fund.  The 
only  significant  investment  difference 
between  the  Replaced  Fiuid  and  the 
Replacement  Fund  is  that  the 
Replacement  Fund's  investment 
objective  requires  it  to  invest  primarily 
in  the  stocks  of  mid-capitalization 
companies,  whereas  the  Replaced  Fund 
may  invest  in  stocks  of  companies  of  all 
sizes.  In  practice,  however,  the  Replaced 
Fimd  invests  a  substantial  portion  of  its 
assets  in  mid-  and  small-capitalization 
stocks.  As  a  result,  the  investment 
strategies  of  the  two  funds  overlap 
substantially.  Moreover,  Owners  who 
currently  invest  in  the  subaccounts 
corresponding  to  the  Replaced  Fund 
will  be  able  to  continue  to  invest  in 
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small-capitalization  stocks  by  allocating 
contract  value  to  other  investment 
options  available  under  the  Contracts. 

j  8.  Accordingly,  Lincoln  Benefit  has 
specifically  determined  that  the 
Replacement  Fund  is  an  appropriate 
investment  vehicle  for  Owners  who 
have  allocated  value  to  the  Replaced 
Fund  and  that  the  Substitution  will  be 
consistent  with  Owners'  investment 
objectives  and  risk  expectations. 

I  9.  The  fees  and  expenses  of  the 
Replacement  Fund  will  be  less  than  the 
Replaced  Fund's  fees  and  expenses.  The 
total  expenses  for  the  Replacement 
Fund  for  the  year  ended  December  31. 
2001.  were  0.85%  of  net  assets  (0.85% 
management  fee.  0.00%  other  expenses). 
The  total  net  expenses  for  the  Replaced 
Fund  for  the  year  ended  December  31, 
2001.  were  1.20%  of  net  assets  (1.00% 
management  fee,  and  0.20%  other 
expenses)  (With  respect  to  the  Replaced 
Fund,  SCM  may  voluntarily  waive  its 
fees.  In  2001 .  SCM  did  not  waive  any 
fees.  The  Replacement  Fund  does  not 
have  any  fee  waiver  or  expense 
reimbursement  arrangement).  Lincoln 
Benefit  is  entitled  to  receive  a  service 
fee  from  the  investment  adviser  of  each 
Fund  in  return  for  providing  certain 
administrative  support  services. 
Applicants  represent  that  the  service  fee 
rate  will  not  increase  as  a  result  of  the 
Substitution. 

10.  The  Replacement  Fund  has 
significantly  more  assets  than  the 
Replaced  Fund.  It  is  expected  that  the 
lower  expense  ratios  should  continue  as 
a  result  of  the  significantly  greater  assets 
of  the  Replacement  Fund. 

11.  Since  its  inception  on  December 
31, 1996  the  Replacement  Fund  has  had 
average  annual  total  returns  of  13.81%, 
which  are  significantly  higher  than  the 
Replaced  Fund's  five-year  average 
annual  returns  of  6.41%.  In  light  of  the 
long-term  perspective  that  is  more 
appropriate  under  variable  contracts. 
Applicants  believe  that  the  longer-term 
results  are  most  significant  for  Owners. 
Moreover,  in  any  event,  as  a  result  of  the 
planned  closing  of  the  Replaced  Fund, 
its  performance  no  longer  will  be 
available  to  Owners.  While  there  is  no 
guarantee  that  past  performance  will 
continue,  the  foregoing  return  data 
support  Applicants'  view  that  the 
Substitution  is  not  expected  to  diminish 
performance  or  otherwise  reduce 
.Contract  values. 

I   12.  Applicants  request  an  Order  of  the 
SEC  pursuant  to  Section  26(c)  of  the 
1940  Act  to  permit  them  to  effect  the 
Substitution  on  the  terms  set  forth  in  the 
Application. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 
J.  Lynn  Taylor, 
Assistant  Secretary. 
[FR  Doc.  02-8806  Filed  4-10-02;  8:45  am) 

BILUNG  CODE  8010-41-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  additional 
meeting  during  the  week  of  April  8, 
2002:  an  additional  closed  meeting  will 
be  held  on  Tuesday,  April  9,  2002,  at 
2:30  p.m.  Commissioner  Hunt,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  (9)(B),  and 
(10)  and  17  CFR  200.402(a)(3),  (5),  (7), 
9(ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meeting. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Tuesday,  April  9, 
2002,  are: 

Formal  orders  of  private  investigation; 

Institution  and  settlement  of 
injunctive  actions; 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature;  and 

A  litigation  matter. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  April  8,  2002. 
Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  02-8884  Filed  4-9-02;  11:33  am] 

BILLING  CODE  8010-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3976] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Afghanistan  Women's  Teacher- 
Training  Project 

SUMMARY:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  the 
Afghanistan  Women's  Teacher-Training 
Project.  Public  and  private  non-profit 
organizations  or  universities  meeting 
the  provisions  described  in  Internal 
Revenue  Code  section  26  U.S.C. 
501(c)(3)  may  submit  proposals  to 
enhance  the  skills  of  Afghan  women 
teachers  working  in  basic  education. 
The  project  will  be  conducted  in  three 
phases  and  Bureau  funding  of  up  to 
$200,000  is  currently  available  to 
support  one  grant.  Should  additional 
funding  become  available,  we  would 
anticipate  increasing  participant 
numbers. 

PROGRAM  INFORMA-nON 

1.  Overview 

The  Bureau  of  Educational  and 
Cultural  Affairs  seeks  to  assist  in  the  on- 
going efforts  to  re-establish  the  ability  of 
the  government  of  Afghanistan  to 
deliver  education  to  ^1  its  children  by 
providing  a  project  which  targets 
potential  master  teachers  or  teacher 
trainers.  Concentrating  on  women  . 
teachers  will  offer  a  sharp  contrast  to 
the  actions  of  the  previous  regime  in 
which  women  were  systematically 
stripped  of  thefr  positions  and  careers  in 
the  education  field.  The  Afghan 
Women's  Teacher  Training  Project  will 
augment  the  skills  of  Afghan  women 
teachers  working  in  basic  education. 
The  selected  participants  should  have 
demonstrated  their  commitment  to 
teaching  in  recent  years  by  serving 
A^hanistan's  children. 

All  programming  and  logistics 
including  design  and  implementation  of 
the  academic,  cultural,  and 
administrative  components  will  be  the 
responsibility  of  the  applicant.  These 
responsibilities  include  (1)  a  three- 
phased  academic  component  in 
Afghanistan  and  the  U.S.  that  provides 
for  an  assessment  of  the  relevant  needs 
of  teachers  and  the  education  system, 
recruitment  of  ten  master  teachers  and 
their  exposure  to  relevant  basic 
education  curricula,  train  the  trainer 
skills,  educational  materials  and 
technology,  and  education  policy  topics 
that  would  benefit  basic  education 
teachers  in  Afghanistan,  and  follow-on 
training  preferably  in  Aijghanistan.  (2)  a 
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cultural  component  that  complements 
and  reinforces  material  covered  in  the 
academic  component,  during  four  weeks 
in  the  U.S.  including  a  home  stay  and 
a  visit  of  no  less  than  four  days  in 
Washington.  DC.  The  grantee 
organization  will  be  expected  to  arrange 
and  budget  for  housing,  meals, 
transportation,  allowances  for  incidental 
expenses,  books,  and  excess  baggage. 
Responsibilities  for  this  particular 
project  include: 

I.A.  Needs  Assessment:  After  receipt 
of  the  grant  the  grantee  institution 
should  carry  out  a  needs  assessment  in 
Afghanistan  to  determine  what  topics 
teachers  and  school  administrators, 
appropriate  Afghan  education  officials, 
and  the  U.S.  Embassy  Kabul  Public 
Affairs  section  identify  as  most  relevant 
to  Afghan  basic  education  and  develop 
the  project  aroimd  those  perceived 
priorities.  At  the  time  of  assessment  the 
Biu-eau  and  Embassy  Kabul  should  be 
consulted  about  the  feasibility  of  and 
timeline  for  conducting  the  project  as 
desimed  in  the  applicant's  proposal. 

l.B^ Recruitment  and  Selection:  The 
grant  recipient  will  be  responsible  for 
identifying  ten  Afghan  women 
participants  for  the  U.S.  phase  of  the 
project.  The  participants  should  be  basic 
education  teachers  or  specialists  with  a 
strong  commitment  to  rebuilding  the 
teaching  corps  of  Afghanistan. 
Participants  could  come  from  among 
those  who  ran  home-based  schools, 
especially  for  girls,  in  Afghanistan  or 
Pakistan  during  the  Taliban  regime. 
They  might  include  women  who  are 
serving  in  the  current  Ministry  of 
Education  or  a  provincial  government 
department,  and  who  have  basic 
education  responsibility  in  areas  such  as 
curriculum,  educational  materials 
development  or  supervision.  The 
recruitment  methodology  and  specific 
criteria  for  selection  should  be  outlined 
in  the  proposal,  including  language 
skills  that  will  be  required  of 
participants.  Applicants  should  expect 
to  carry  out  the  entire  selection  process, 
with  the  understanding  that  the  Bureau 
and  the  Public  Affairs  Section  of  the 
U.S.  Embassy  in  Kabul  must  be 
consulted  during  the  recruitment  and 
selection  process. 

Applicants  should  identify  in-country 
(Af^anistan-based)  partner 
organizations  and  individuals  with 
whom  they  are  proposing  to  collaborate 
and  describe  in  detail  previous 
cooperative  projects  undertaken  by  the 
organization(s)/individual(s).  Specific 
information  about  in-country  partner's 
activities  and  accomplishments  is 
required  and  should  be  included  in  the 
section  on  "Institutional  and  Language 
Capacity."  Please  include  letters  of 


project  commitment  from  any  in- 
country  partners. 

I.e.  Training  Worlcshops: Participants 
will  travel  to  the  U.S.  for  a  four-week 
training  program  to  enhance  their 
expertise  and  skills  so  that  they  become 
master  teachers.  Although  the  program 
will  reference  American  examples  of 
education  reform,  the  wide  disparity 
between  the  American  and  Afghanistan 
contexts  demands  that  the  focus  be  on 
the  Afghan  education  system.  Any 
American  examples  that  are  used  must 
have  relevance  and  applicability  to  the 
realities  of  Afghanistan.  This  project 
should  not  be  perceived  to  be  an 
American  stu(hes  program  or  a  program 
on  concepts  of  American  basic 
education,  but  a  Teacher-Training 
Project  specifically  designed  for 
Afghanistan  educators.  The  approach 
should  be  one  that  provides  in-depth 
content  on  a  few  selected  themes  rather 
than  cursory  information  on  a  wide 
variety  of  topics.  The  workshop  in  the 
U.S.  will  upgrade  their  curriculmn  and 
materials  development  and  train-the- 
trainer  skills,  while  also  affording 
opportunities  to  observe  student- 
centered  learning.  Specific  topics  might 
include:  establishing  coordination 
among  the  various  components  of  the 
basic  education  system,  turning  policy 
into  practice,  testing,  certification,  staff 
development,  community  outreach, 
education  technology,  parental 
involvement  and  student  government, 
etc.  In  addition,  observation  of  U.S. 
classrooms  and  applied  practices  should 
be  included.  The  activities  should  also 
provide  Americans  an  opportunity  to 
experience  the  cultiue  of  Afghanistan. 
Orientation  sessions  must  be  included 
for  all  foreign  and  American 
participants. 

The  project  should  also  include  a 
follow-up  teacher  training  workshop, 
which  ideally  would  be  held  in 
Afghanistan,  in  coordination  with  the 
ten  previously  trained  Afghan 
participants,  involving  U.S.  teacher- 
trainers  identified  by  the  grantee 
organization.  The  planning  and 
conducting  of  the  workshops  should  use 
an  Afghan-driven  approach.  A  modest 
stipend,  perhaps  $50  per  month,  should 
be  budgeted  for  the  ten  Afghan  women 
while  tiie  workshop  is  planned  and 
implemented.  The  ten  Afghan  women 
would  be  expected  to  play  a  central  role 
in  the  workshop  phase.  Design  and 
content  of  the  Afghan  workshop  would 
be  determined  with  the  ten  participants 
while  they  still  are  in  the  U.S.  phase  of 
the  teacher-training  project.  The  follow- 
up  workshop  should  reach  out  to  at 
least  100  basic  education  teachers  in 
Afghanistan  and  provide  relevant 
education  materials  in  Dari  and  Pashto 


to  the  participants.  The  project  should 
be  designed  so  that  the  sharing  of 
information  and  training  that  occurs 
during  the  grant  period  will  continue 
long  dter  the  grant  period  is  over. 

l.D.  Timing:  The  project  should  be 
implemented  at  a  time  fi-ame,  such  as  a 
summer  or  winter  break,  that  will  cause 
the. least  disruption  to  the  Afghan 
education  system  and  the  on-going 
responsibiUties  of  the  participants. 
Concurrence  must  be  obtained  from  the 
Biu^au  and  the  Public  Affairs  Section  of 
the  U.S.  Embassy  in  Kabtil  on  the  timing 
of  the  project. 

2.  Program  Specific  Guidlines 

2.A.  Tmvel:  The  Grant  recipient  must 
arrange  all  travel  through  their  own 
travel  agent  in  accordance  with  the  "Fly 
America  Act"  and  all  government  travel 
regulations  (GTR). 

2.B.  Visa  Requirements:  Project 
participants  traveling  to  the  United 
States  must  obtain  and  comply  with  J- 
1  exchange  visitor  visa  regulations.  The 
Grant  recipient  is  responsible  for 
preparing  for  each  participant  a 
COTtificate  of  EligibiUty  for  Exchange 
Visitor  J-1  status  on  a  DSP-2019 
(formerly  known  as  an  IAP-66)  form 
with  the  U.S.  organization  or 
imiversity's  own  program  number. 
Applicant  organizations  must  have 
authority  to  issue  a  Certificate  of 
Eligibility  (Form  DSP-2019)  or  indicate 
in  the  proposal  that  they  will  seek  it. 
Grant  recipients  with  this  authority  may 
obtain  Form  DSP-2019  from  their  own 
grants  or  international  students'  office 
or.  if  unavailable  there,  from  the 
Department  of  State's  Exchange  Visitor 
Program  Designation  Staff.  J-1  visa 
authority  must  be  obtained  from  the 
Department  of  State  before  foreign 
program  participants  or  administrators 
can  travel  with  funds  from  the  award. 
For  information  on  J-1  rules  and 
regulations,  contact:  Exchange  Visitor 
Program  Designation,  Office  of 
Exchange  Coordination  and 
Designation,  Department  of  State.  SA- 
44.  301  Fourth  Street,  SW..  Room  734, 
Washington,  DC  20547,  Phone:  (202) 
401-9810,  Fax:  (2a2)  401-9809. 

2.C.  Health  Insurance  Requirements: 
The  Bureau  provides  limited  accident 
and  sickness,  repatriation  of  remains, 
and  medical  evacuation  insurance 
coverage  for  participants  in  the 
exchange  phases  of  the  A^an 
Women's  Teacher  Training  Project.  The 
Biu-eau  will  provide  the  grantee  with  the 
necessary  instructions  and  forms  to 
complete  prior  to  the  travel  phases  for 
the  U.S.  and  Aijghan  participants. 
Although  the  Bureau  assimies  the 
responsibility  of  providing  limited 
insurance  coverage  for  participants,  the 
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grantee  is  responsible  for  enrolling  all 
participants  in  the  Bureau's  health 
coverage  program.  The  grantee  will 
assist  in  presenting  claims  to  insurance 
agency  and  consult  with  the  Bureau  on 
grantee  health  issues  that  may  affect 
successful  program  completion.  A  plan 
for  providing  participants  with  ready 
access  to  medical  care  should  be 
included  in  the  proposal. 

Please  note  that  the  Bureau's  health 
insurance  program  is  described  in  the 
Proposal  Submission  Instructions  (PSI). 

2.D.  Proposal  Content:  Applicants 
should  submit  a  complete  and  thorough 
proposal  describing  the  project  in  a 
convincing  and  comprehensive  manner. 
Since  there  is  no  opportunity  for 
applicants  to  meet  with  reviewing 
officials,  the  proposal  should  respond  to 
the  criteria  set  forth  in  the  solicitation 
and  other  guidelines  as  clearly  as 
possible. 

Proposals  should  address  succinctly, 
but  completely,  the  elements  described 
below  and  must  follow  all  format 
requirements.  Proposals  should  include 
the  following  items: 

TAB  A — Application  for  Federal 
Assistance  Cover  Sheet 

TAB  B— Executive  Summary 

I  In  one  double-spaced  page,  provide 
tne  following  information  about  the 
project: 
1 .  Name  of  organization/participating 

!■  istitutions. 
2.  Begiiming  and  ending  dates  of  the 
rogram. 
3.  Proposed  theme  and  nature  of 
activity. 

4.  Funding  level  requested  from  the 
Bureau,  total  program  cost,  total  cost 
sharing  from  applicant  and  other 
sources. 

I  5.  Scope  and  Goals, 
a.  Number  and  description  of 

!articipants. 
b.  Wider  audience  benefiting  from 
rogram  (overall  impact). 

c.  Geographic  diversity  of  program, 
both  U.S.  and  overseas. 

d.  Anticipated  results  (short  and  long- 
term). 

TAB  C — Calendar  of  activities/itinerary 

i  Narrative — In  20  double-spaced, 
ingle-sided  pages,  provide  a  detailed 
description  of  the  project  addressing  the 
areas  listed  below. 

1 .  Vision  (statement  of  need, 
objectives,  goals,  benefits). 
I  2.  Participating  Organizations. 
I  3.  Program  Activities  (assessment, 
advertisement,  recruitment,  orientation, 
academic  component,  cultural  program, 
participant  monitoring,  follow-up 
workshops). 


4.  Program  Evaluation. 

5.  Follow-on. 

6.  Project  Management. 

7.  Work  Plan/Time  Frame. 

TAB  D— Budget  Submission 

Applicants  must  follow  the  budget 
submission  guidelines  presented  in  the 
RFGP  and  PSI  for  this  solicitation. 

Budget  Guidlines:  Currently,  the 
Bureau  anticipates  awarding  one  grant, 
not  to  exceed  $200,000  under  this  grant 
competition.  However,  the  number  or 
funding  level  of  grants  may  increase  if 
additional  funding  becomes  available. 
ECA  grant  guidelines  require  that 
organizations  with  less  than  four  years 
experience  in  conducting  international 
exchanges  be  limited  to  $60,000  in 
Bureau  funding.  Organizations  that 
cannot  demonstrate  at  least  a  four  year 
track-record  implementing  exchanges 
are  not  eligible  to  apply  imder  this 
competition. 

Applicants  must  submit  a  ' 

comprehensive  budget  for  the  entire 
program,  not  to  exceed  $200,000.  There 
must  be  a  simimary  budget  as  well  as 
breakdowns  reflecting  both 
administrative  and  program  budgets. 
Applicants  must  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification.  Applicants  should  include 
a  budget  narrative  or  budget  notes  for 
clarification  of  each  line  item.  While 
there  is  no  rigid  ratio  of  administrative 
to  program  costs,  priority  will  be  given 
to  proposals  whose  administrative  costs 
are  less  than  twenty  five  per  cent  of  the 
total  requested  from  ECA.  Proposals 
should  show  strong  administrative  cost 
sharing  contributions  from  the 
applicant,  the  in-country  partner  and 
other  sources. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  International,  economy-class 
airfare  for  participants. 

By  law,  travel  supported  by  the 
Bureau  must  be  on  U.S.  flag  carriers 
wherever  possible.  Use  of  foreign 
carriers  when  U.S.  carriers  are  available 
may  result  in  the  grant  organization 
being  required  to  reimburse  the 
Department  for  the  cost  of  such  travel. 

(2)  Domestic,  economy-class  travel  to 
undertake  eligible  activities  within  the 
countries  of  the  partner  institutions. 

(3)  Local  transportation  allowances 
(e.g.  car  rental),  which  must  be  clearly 
justified  in  terms  of  need,  length  of  visit, 
and  cost  savings.  Ground  transportation 
for  group  cultural  and  educational 
activities;  ground  transportation  for 
airport  arrival  and  departiue. 

(4)  Costs  of  lodging,  meals,  and 
incidental  expenses  may  not  exceed  the 
published  U.S.  government  per  diem 


allowance  rates.  Per  diem  rates  can  be 
found  on  the  following  Department  of 
State  website:  http:// 
exchanges.state.gov/education/rfgps. 
Actual  costs  may  be  less  than  the 
published  per  diem  rates;  dormitory 
accommodations  and  long-term  rental 
arrangements  are  encouraged  to  enable 
applicants  to  avoid  the  costs  of  hotel 
accommodations  and  to  employ  other 
strategies  for  the  donation  of  lodging, 
meals,  and  incidental  expenses.  Official 
per  diem  rates  may  change  during  the 
course  of  the  project.  Charges  to  the 
Department  of  State  must  be  in 
compliance  with  U.S.  government 
allowances  in  effect  when  the  expense 
is  incurred.  Applicants  are  encouraged 
to  arrange  home  stays  to  increase 
benefits  derived  from  a  cross-cultural   . 
experience. 

(5)  Educational  materials  and 
educational  technology  as  appropriate. 
The  proposal  should  explain  use  of  the 
materials  and  technology  in  detail  for 
the  project  in  the  content  of  the  capacity 
in  Afghanistan  for  the  use  of  such 
technology.  In  addition,  the  proposal 
should  indicate  how  the  maintenance  of 
any  education  technology  tools  would 
be  sustained  after  the  end  of  the  grant. 

(6)  Priority  will  be  given  to  proposals 
whose  administrative  costs  are  no  more 
than  twenty  five  per  cent  of  the  totaJ 
requested  from  the  Bureau. 
Administrative  costs  typically  may 
include  such  expendittu^s  as  those 
listed  in  the  sample  budget  format. 

(7)  Salary  support  at  the  U.S.  or 
foreign  partner  institution  for 
adminisfrative  assistance  specific  to  the 
project  is  allowable,  except  for 
administrative  expenditures  incurred  by 
government  entities.  Positions  with 
project  administrative  duties  should  be 
identified.  Pro-rated  salary  amoimts  for 
these  individuals  should  be  provided. 

(8)  A  maximum  daily  fee  of  $300  is 
allowable  to  an  external  consultant 
reporting  on  the  degree  to  which  project 
objectives  have  been  achieved.  The 
amount  requested  for  external 
consulting  reporting  must  not  exceed  ^ 
three  percent  of  the  total  amount  of 
project  funding,  and  may  be  lower. 

(9)  Supplemental  book  allowance  of 
$150  per  person. 

(10)  Excess  baggage  allowance  of  $150 
per  person. 

(11)  Cultural  activities:  entrance  fees, 
costs  for  Washington  cultural  and 
educational  tour. 

(12)  Interpretation- fees  and/or 
translation  of  educational  materials  into 
Dari  or  Pashto.  Interpreters  with 
adequate  skills  and  experience  may  be 
used  for  program  activities  as  required. 

(13)  Escort  Staff:  Domestic 
transportation  costs  and  per  diem  (or 
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lodging  and  subsistence)  for  grantee 
escort  staff  for  overnight  cultural 
activities  and  Washington  visit  (if 
necessary),  and  project  management  as 
required. 

(14)  A  modest  stipend  for  the  ten 
Afghan  women  educators  for  use  during 
the  final  planning  and  implementation 
phase  of  the  workshop  done  in 
Afghanistan.  Applicant  should  explain 
the  rationale  for  the  stipend  and  the 
proposed  follow-up  role  of  the  teacher 
trainers.  Stipends  are  not  to  be  used  as 
living  expenses. 

The  Bureau  will  consider  funding 
project  activities  in  addition  to  those 
specifically  listed  in  the  RFGP  as  long 
as  they  are  not  designated  unallowable. 

Unallowable  costs  include: 

(1)  Salary  support  for  government 
employees  (salary  support  may  only  be 
requested  for  non-government 
employees  performing  project    ' 
administrative  duties). 

(2)  Travel  and  expenses  for  lodging, 
meals,  or  incidental  costs  of  the 
dependents  of  program  participants  or 
administrators. 

(3)  Visits  whose  primary  purpose  is  to 
plan  activities  that  would  take  place 
outside  the  scope  of  the  project. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  nimiber  ECA/A/S/X- 
02-06. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  Global  Educational  Programs, 
Teacher  Exchange,  Branch,  Room  349. 
U.S.  Department  of  State,  301  4th  Street. 
SW.,  Washington.  DC  20547.  (202)  401- 
5969.  (fax  202)  401-1433.  or  Internet  at 
mpizarTO@pd.state.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Senior  Program  Officer  Mary  Lou 
Johnson-Pizarro  on  all  other  inquiries 
and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed,  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  website  at  http:// 
exchanges.state.gov/education/RFGPs. 
Please  read  all  information  before 
downloading. 


Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington,  DC  time  on  Friday, 
May  24  2002.  Faxed  documents  will  not 
be  accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44.  Bureau  of 
Educational  and  Cultural  Affairs.  Ref.: 
ECA/A/S/X-02-06.  Program 
Management,  ECA/EX/PM.  Room  534 
301  4th  Street.  SW.,  Washington.  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary  "  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  fine 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  US  Embassy 
in  Kabul  for  its  review,  with  the  goal  of 
reducing  the  time  it  takes  to  get  embassy 
comments  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom,  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social. 
and  cultural  life.  "Diversity  "  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
.  countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy."  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  coimtries." 
Public  Law  106-113  requires  that  the 
govenmients  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 


Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  The 
program  office,  as  well  as  the  Public 
Diplomacy  section  in  Kabul  and  the 
regional  bureau  will  review  all  eligible 
proposals.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  grants  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  ceury  equal 
weight  in  the  proposal  evaluation: 

1.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan.  The 
recruitment  and  selection  methodology 
of  participants  should  be  presented. 

2.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity. 

3.  Institutional  and  Language 
Capacity:  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program  or  project's  goals.  Resumes  for 
individuals  mentioned  in  the  proposal 
should  be  provided,  including  proposed 
U.S.  and  in-country  staff,  trainers, 
consultants,  etc.  Letters  of  support  from 
partner  organizations  as  well  as  site  visit 
hosts  should  be  included  in  the 
proposal.  Proposals  should  also  indicate 
the  ability  to  communicate  and  translate 
materials  using  the  Dari  and  Pashto 
languages. 

4.  Area  Expertise:  Proposals  should 
reflect  a  practical  understanding  of  the 
current  political,  economic  and  social 
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environment.  The  demonstration  of  an 
institutional  record  of  successful 
exchange  programs  in  Afghanistan,  or 
nearby  countries  with  past  Bureau 
grants  should  be  highlighted;  activities 
funded  by  other  donors  or  governmental 
groups  will  be  considered.  Proposals 
should  also  indicate  knowledge  of 
similar  projects  being  conducted  in 
A^hanistan. 

5.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support),  which  insures  that  Bureau 
supported  programs  are  not  isolated 
events.  Applicants  should  describe  how 
responsibility  and  ownership  of  the 
program  would  be  transferred  to  the  in- 
country  participants  to  ensure 
continued  activity  and  impact.  Programs 
that  include  convincing  plans  for 
sustainability  will  be  given  top  priority. 

6.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
project's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
The  Bureau  recommends  that  the 
proposal  include  a  draft  survey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  original  project 
objectives.  The  Grantee  will  be  expected 
to  submit  intermediate  reports  after  each 
project  component  is  concluded  or 
quarterly  whichever  is  less  frequent. 
"The  project  should  be  designed  so  that 
the  sharing  of  information  and  training 
that  occurs  during  the  grant  period  will 
continue  long  after  the  grant  period  is 
over. 

7.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Priority  will 
be  given  to  proposals  whose 
administrative  costs  are  no  more  than 
twenty  five  per  cent  of  the  total 
requested  from  EGA. 

Authority 

L Overall  grant  making  authority  for 
is  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  * ; 
to  strengthen  the  ties  which  unite  us 
with  other  natipns  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 


and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Govenmient.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  April  4.  2002. 
Rick  A.  Ruth. 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 

[FR  Doc.  02-8835  Filed  4-10-02;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  3977] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Armenia  School  Connectivity  Program; 
Request  for  Grant  Proposals 

summary:  The  Office  of  Citizen 
Exchanges.  Youth  Programs  Division,  of 
the  Bureau  of  Educational  and  Cultural 
Affairs  annoimces  an  open  competition 
for  the  Armenia  School  Connectivity 
Program.  Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c)  may  submit  proposals  to 
expand  the  educational  opportunities 
available  in  Armenia  by  providing 
access  to  the  Internet  and  related 
training  to  help  promote  civic  education 
and  education  reform.  The  anticipated 
Emiount  of  funding  available  for  this 
program  is  $5,000,000. 

Program  Information 

Overview 

The  Armenia  School  Connectivity 
Program  builds  on  current  efforts  to 
promote  civic  education  throughout 
Armenia  by  providing  schools  with 


Internet  access  and  advancing  education 
reform.  To  date,  over  60  secondary 
schools  have  been  equipped  with 
computer  classrooms  that  have  access  to 
the  Internet,  through  previously  funded 
EGA  grant  awards.  The  current  grantee 
plans  to  increase  this  number 
significantly  over  the  next  year.  These 
schools  have  been  involved  in  a,  number 
of  activities  that  include  computer 
training,  linkages  with  at  least  20  U.S. 
schools,  and  cooperative  curriculum 
development  through  Internet  ties. 
Additionally,  educators  in  each  region 
have  participated  in  professional  on-site 
trainings  in  the  U.S.  to  focus  on 
technology,  community  development, 
civic  education,  and  educational  reform. 

The  Armenia  School  Connectivity 
Program  (ASCP)  is  designed  to  further 
these  efforts  by  increasing  the  number  of 
Armenian  secondary  schools  in  the 
network  and  by  expanding  Internet  use  ■ 
to  the  primary  grades.  Through  this 
program,  both  primary  and  secondary 
schools  in  each  region  of  Armenia  will 
be  able  to  incorporate  civics  and  related 
resource  materials  into  their  curricula 
and  improve  general  education  under 
the  guidance  of  specially  trained 
teachers.  In  addition,  this  program  will 
expand  efforts  to  reach  out  to  Armenian 
communities.  Community 
representatives  wjll  receive  technology 
training  in  order  to  access  information 
and  interact  with  international  partners 
for  the  purpose  of  creating  income- 
generating  projects  that  can  sustain 
Connectivity  schools. 
■    The  provision  of  Internet  access  with 
related  training  and  educational 
opportimities  for  the  largest  possible 
number  of  Armenian  schools  is  a 
priority  of  the  U.S.  government  in 
Armenia.  The  grantee(s)  should  work 
closely  with  the  Bureau  of  Educational  • 
and  Cultiu-al  Affairs  (EGA)  and  the 
Public  Affairs  Section  (PAS)  of  the  U.S. 
Embassy  in  Yerevan  to  ensure  that 
project  implementation  meets  the  policy 
goals  for  this  program. 

The  goals  of  this  program  are:  (1)  To 
provide  access  to  information  via  the 
Internet  to  schools  across  Armenia, 
including  those  in  isolated  areas;  (2)  to 
provide  Armenian  students  with  the 
opportunity  to  learn  democratic  values 
and  to  obtain  information  about  the 
United  States  while  developing 
technical  computer-based  skills;  (3)  to 
provide  training  and  resources  to 
improve  the  teaching  of  civic  education 
and  related  fields  in  Armenian  schools; 
(4)  to  generate  and  promote  linkages  to 
schools  and  communities  in  the  United 
States  and  other  countries;  and  (5)  to 
make  the  computer  centers  self- 
sustaining  once  grant  funding  ends. 
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The  main  components  of  this 
program,  for  which  grant  funding  is 
provided,  are  as  follows: 

•  Computer  centers— Building  on  the 
existing  base,  establish  new  centers  at 
schools  selected  in  consultation  with 
PAS  Yerevan  and  EGA. 

•  Internet  access— Provide  access  to 
the  Internet  to  as  many  Armenian 
primary  and  secondary  schools  as 
possible. 

•  Online  projects— Link  students  and 
teachers  at  Armenian  schools  with  their 
counterparts  at  U.S.  schools  in  joint 
telecurriculum  projects 

•  Training— Provide  training  for 
teacher-trainers  who  will  in  turn  train 
teachers  and  students  in  the  selected 
schools  and,  later,  other  commxmity 
members 

•  Ciuriculiun  development — Develop 
educational  resources  that  utilize  the 
Internet  and  coordinate  the  use  of 
curricula  from  other  related  programs 

•  Sustainability— Provide  training  to 
community  representatives  to  assist 
them  with  identifying  and  developing 
income  earning  activities  that  will  help 
sustain  computer  centers  at 
participating  schools 

Guidelines 

The  number  of  grants  to  be  awarded 
under  this  competition  will  be  based 
upon  the  quality  and  responsiveness  of 
proposals  to  the  review  criteria 
presented  later  in  this  Request  for  Grant 
Proposals  (RFGP).  For  purposes  of 
simplicity,  these  Guidelines  refer  to 
"grant"  and  "grant  recipient."  Sub-grant 
and  consortium  arrangements  are 
possibilities.  This  grant  should  begin  on 
or  about  August  2002,  subject  to 
availability  of  funds.  The  grant  period 
should  be  two  years. 

The  grant  recipient  will  be 
responsible  for: 

(1)  Selecting  schools  in  Armenia  for 
the  installation  of  a  computer  center,  the 
provision  of  training,  and  the 
implementation  of  a  civic  education 
program  that  emphasizes  use  of  the 
Internet.  These  selected  schools  will  be 
partnered,  either  one-to-one  or  in  small 
groups,  with  U.S.  schools  so  that 
Armenian  students  and  faculty  may 
work  on  joint  projects  with  their 
American  peers  over  the  Internet  in 
order  to  practice  their  newly-developed 
knowledge  of  using  this  tool  for 
educational  purposes. 

(2)  Equipping  the  schools  with 
computers,  printers,  and  other  items 
necessary  to  afford  them  Internet 
connectivity.  This  will  be  accompanied 
by  improvements  to  the  classrooms  to 
ensure  that  the  facilities  are  suitable  and 
secme.  Once  established,  a  center  will 


be  staffed  by  a  site  monitor  who  will 
oversee  its  use. 

(3)  Traiuiug  a  core  group  of  Armenian 
educators  in  Internet  education. 
American  Studies,  English,  civic 
education,  curriculum  development, 
and  teaching  methodologies.  These 
educators  will  be  employed  by  the  grant 
recipient  to  train  others  in  their 
respective  regions.  They  will  also  be 
responsible  for  ongoing  support,  project 
implementation  and  site  supervision.  In 
addition  to  training  in  each  region  of 
Armenia,  a  limited  number  of  exchanges 
u  Armenian  trainers  to  the  United  States 
and  U.S.  trainers  to  Armenia  u  will 
facilitate  these  training  efforts  and  bring 
the  new  trainers  in  contact  with 
teachers  who  are  already  skilled  in 
using  the  Internet  in  the  classroom.  The 
training  of  teachers  and  students  will 
focus  on  basic  computer  skills,  use  of 
electronic  mail  and  bulletin  boards,  and 
use  of  the  World  Wide  Web  for  research 
and  for  supplementing  lesson  plans. 
The  Armenian  educators  will  also 
supervise  the  site  monitors  and  oversee 
school  partnership  projects. 

(4)  Developing  the  content  of  Internet 
activities,  once  schools  have  access  to 
the  Internet  and  the  students  and 
teachers  have  acquired  basic  computer 
and  Internet  skills.  Armenian  students 
and  teachers  should  receive  training  and 
resources  to  use  the  Internet  to  leam 
about  civil  society,  including  the  basics 
of  democracy,  volunteerism,  conflict 
resolution,  good  citizenship,  and  civic 
responsibility,  such  as  voting.  Students 
and  teachers  may  use  the  Internet  for 
English  and  American  Studies  topics, 
such  as  literature,  history,  government, 
and  geography,  and  for  the 
improvement  of  teaching  of  such 
subjects  as  economics  and  social  studies 
researching  the  riches  of  the  Internet 
and  learning  to  use  them  in  the  standard 
curriculimi.  The  development  of 
educational  resources,  including  the 
incorporation  of  materials  created  on 
other  USG  funded  initiatives  and  other 
available  and  appropriate  educational 
materials,  will  be  a  key  responsibility  of 
the  grant  recipient. 

(5)  Developing  sustainability 
strategies  in  communities  where  schools 
have  been  selected.  Projects  may  foster 
the  development  of  local  businesses 
using  Internet  technology.  Community 
representatives  may  identify  income- 
generating  activities  and  will  use 
technology  to  shape  a  sustainable 
development  path  for  the  computer 
centers  in  their  communities. 
Community  members  may  receive 
training  in  issues  such  as  developing  a 
needs  assessment,  entrepreneurship, 
management,  marketing,  and 
fundraising. 


(6)  Providing  on-going  support  for 
schools  that  are  currently  on  the 
program.  This  includes  connectivity, 
upgrades,  training,  online  projects, 
troubleshooting,  and  staff  support. 
Neighboring  schools  should  be 
included,  as  much  as  possible,  in 
projects,  training  and  special  events.  For 
a  list  of  schools  in  the  existing  network, 
contact  the  Bureau  Program  Officer 
Anna  Mussman  at 
am  ussman@pd.state.gov. 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  the 
Solicitation  Package  for  further 
information. 

The  Bureau  reserves  the  right  to 
accept  proposals  in  whole  or  in  part  and 
make  an  award  or  awards  in  accordance 
with  what  serves  the  best  interest  of  the 
Armenia  School  Connectivity  Program. 
In  the  selection  of  participants,  the 
Bureau  and  the  U.S.  Embassy  retain  the 
right  to  review  all  participant 
nominations  and  to  accept  or  refuse 
participants  recommended  by  the 
grantee  institution(s).  Awards  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Budget  Guidelines 

All  organizations  applying  under  this 
competition  must  demonstrate  in  their 
proposal  narrative  a  minimum  of  four 
years  experience  managing  and 
conducting  international  exchange 
programs.  Bureau  grant  guidelines 
require  that  organizations  with  less  than 
four  years  experience  conducting  and 
managing  international  exchanges  be 
limited  to  $60,000  in  Biueau  funding.  It 
is  anticipated  that  the  grant  or  grants 
awarded  under  the  competition  will 
total  $5,000,000  and  exceed  the  $60,000 
ceiling.  Therefore  organizations  with 
less  than  four  years  experience,  per 
above,  are  not  eligible  to  apply  under 
this  competition. 

The  Bureau  reserves  the  right  to 
accept  proposals  in  whole  or  in  part  and 
make  an  award  or  awards  in  accordance 
with  what  serves  the  best  interest  of  the 
Armenia  School  Connectivity  Program. 
Applicants  must  submit  a  summary 
budget  that  includes  all  program 
components  as  well  as  breakdowns 
reflecting  both  administrative  and 
program  budgets.  Applicants  should 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  to  provide  clarification. 
Administrative  costs,  including  indirect 
rates,  should  be  kept  to  a  minimum  and 
cost-shared  as  possible. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
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concerning  this  RFGP  should  reference 
the  above  title  and  niunber  ECA/PE/C/ 
PY-02-63. 

POR  FURTHER  INFORMATION,  CONTACT:  The 
Youth  Programs  Division.  Office  of 
Citizen  Exchanges.  ECA/PE/C/PY,  Room 
568.  U.S.  Department  of  State,  301  4th 
Street,  SW.,  Washington.  DC  20547. 
(202)  61&-5904;  Fax:  (202)  619-5311;  E- 
mail:  amussman@pd.state.gov  to  request 
a  Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Anna  Mussman  on  all 
inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  emnoimcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Biu^au's  website  at  http:// 
exchanges.state.gov/education/tfgps. 
Please  read  all  information  before 
downloading. 

j  Deadline  for  Proposals:  AH  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington.  DC  time,  on  June  3, 
2002.  Faxed  documents  will  not  be 
accepted  at  any  time.  Docimionts 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

I  Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original,  one  fully  tabbed  copy,  six 
copies  tabbed  A-E.  and  one  additional 
cover  sheet  should  be  sent  to:  U.S. 
Department  of  State.  SA-44,  Bureau  of 
Educational  and  Cultiual  Affairs,  Ref: 
ECA/PE/C/PY-02-63.  Ref.:  Program 
Management.  ECA/EX/PM.  Room  534. 
301  4th  Street.  SW..  Washington,  DC 
20547. 

j    No  later  than  one  week  after  the 
competition  deadline,  applicants  must 
also  submit  the  Proposal  Title  Sheet, 
Executive  Simimary,  and  Proposal 
Narrative  sections  of  the  proposal  as  e- 
|nail  attachments  in  Microsoft  Word 
(preferred),  Word  Perfect,  or  as  ASCII 
text  files  to  the  foUovsdng  e-mail 
address:  amussman@pd.state.gov.  To 
reduce  the  time  needed  to  obtain 
advisory  comments  from  the  Public 
Affairs  Section  of  the  U.S.  Embassy  in 
Armenia,  the  Bureau  will  transmit  these 
files  electronically  to  these  offices. 


Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  socicd, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encom-aged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
coimtries  whose  people  do  not  fully 
enjoy  freedom  and  democracy."  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportimities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  coimtries." 
Public  Law  106-113  requires  that  the 
govenunents  of  the  coimtries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  officers  of 
the  Bureau  of  European  and  Eurasian 
Affairs  and  the  U.S.  Embassy.  Eligible 
proposals  will  be  forwarded  to  panels  of 
Bureau  officers  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Adviser  or  by  other 
Department  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 


1 .  Quality  of  the  program  idea: 
Proposals  should  display  an 
understanding  of  the  goals  of  the 
Armenia  School  Cormectivity  Program, 
as  reflected  in  the  priorities  of  this 
RFGP.  Program  objectives  should  have 
significant  and  ongoing  results  for  the 
participating  schools  and  their 
surrounding  communities.  Exchange 
activities  should  ensure  sufficient  use  of 
program  resources.  Proposals  should 
demonstrate  a  conunitment  to 
excellence  and  creativity  in  the 
implementation  and  management  of  the 
program. 

2.  Program  planning:  Proposals 
should  respond  to  the  requirements 
outlined  in  the  RFGP.  A  detailed  agenda 
and  work  plan,  including  a  time  line, 
should  demonstrate  feasibility  and  the 
applicant's  logistical  capacity  to 
implement  the  program. 

3.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  the  applicant's 
awareness  and  understanding  of 
diversity  and  a  commitment  to  its 
achievement  through  administrative  and 
programmatic  aspects  of  die  progranL 

5.  Institutional  Capacity  and  Ability 
to  Achieve  Program  Objectives: 
Applicants  should  also  indicate  a 
TTiiniTTiniTi  of  four  years  experience 
conducting  international  exchange 
programs.  Applicants  should  also 
demonstrate  knowledge  of  the 
Armenian  educational  enviroiunent  and 
display  significant  experience  in 
developing  Internet-based  programs  at 
the  primary  and  secondary  school 
levels.  Proposals  should  exhibit  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  as  determined  by  the 
Bureau's  Grants  Division.  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  goals  and 
objectives. 

6.  Follow-on  Activities:  Proposals 
should  provide  a  strategy  for  the 
continuation  of  the  schools'  Internet    ^ 
access  and  online  linkages  to  other 
schools. 

7.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success  in  achieving  program 
objectives,  both  as  the  activities  unfold 
and  at  the  end  of  the  program.  The 
evaluation  plan  should  include  relating 
data  collection  and  assessment  tools.  A 
draft  survey  questionnaire  or  other 
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technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  are 
recommended.  Program  evaluation 
should  provide  observations  about  the 
program's  influence  within  the 
participating  schools  as  well  as  their 
surrounding  communities.  Successful 
applicants  will  be  expected  to  submit 
intermediate  reports  for  each  three- 
month  period  of  the  grant. 

8.  Cost-effectiveness  and  cost-sharing: 
As  many  Armenian  schools  as  possible 
should  be  included  in  this  project. 
While  lower  "per  school"  figures  will  be 
more  competitive,  the  Bureau  expects 
all  figures  provided  to  be  realistic.  The 
overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support. 

Authority:  Overall  grant  making 
authority  for  this  program  is  contained 
in  the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  Public  Law  87- 
256,  as  amended,  also  known  as  the 
Fulbright-Hays  Act.  The  purpose  of  the 
Act  is  "to  enable  the  Government  of  the 
United  States  to  increase  mutual 
understanding  between  the  people  of 
the  United  States  and  the  people  of 
other  coimtries*  *  *;  to  strengthen  the 
ties  which  unite  us  with  other  nations 
by  demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other 
nations*  *  *and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
the  FREEDOM  Support  Act  of  1992. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 


Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  April  4,  2002. 
Rick  A.  Ruth. 

Principal  Deputy  Assistant  Secretary.  Bureau 
of  Educational  and  Cultural  Affairs. 
Department  of  State. 
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DEPARTMENT  OF  STATE 

[Public  Nolle*  3975] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Three  Curriculum  Development 
Projects  for  Armenia-Chfic  Education, 
Pre-Servlce  Education  and  School 
Administrator  Training 

summary:  The  Office  of  Global 
Educational  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs  in  the 
Department  of  State  announces  an  open 
competition  for  an  assistance  award  to 
support  planning,  implementing  and 
evaluating  up  to  three  education 
projects  for  Armenia:  (1)  High  school 
civic  education  curriculum 
development:  (2)  curriculum 
development  at  pre-service  pedagogical 
institutes  in  Armenia;  and  (3) 
curriculum  development  and  leadership 
training  for  Armenian  school  directors. 
Organizations  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c)  may  submit  proposals  to 
underteike  one  or  more  of  these  projects. 

Overview  and  Project  Objectives 

Progmm  Information 

Overview:  These  projects  are  designed 
to  assist  Armenian  educators  to  develop 
curricular  materials  in  civic  education 
at  the  high  school  level  and  to  assist  in 
training  teachers  and  teacher  trainers  to 
use  these  materials  in  classrooms  in 
Armenia;  to  develop  and  provide 
leadership  training  materials  for 
Armenian  school  principals;  and  to 
assist  pedagogical  institutes  in  Armenia 
to  develop  courses  for  improvement  of 
pre-service  teacher  training.  The 
rationale  for  these  projects  is  that 
improving  civic  education,  educational 
leadership,  and  teaching  practices  in 
Armenia  will  better  prepare  students, 
teachers  and  school  administrators  to 
participate  more  actively  in  Armenia's 
emerging  democratic  society.  Projects 
should  promote  productive 
relationships  among  members  of  the 
school  community,  including  students, 
teachers,  school  administrators  and 
parents,  while  training  teachers  to 
support  these  relationships. 


Project  Objectives 

Applicants  may  submit  proposals 
focusing  on  one,  two,  or  all  three  of  the 
projects.  In  the  high  school  civic 
education  project,  proposals  should 
emphasize  curriculum  design  and 
faculty  training  in  civic  education  for 
the  eighth  and  ninth  grade  levels.  In  the 
educational  leadership  project, 
proposals  should  emphasize  the 
development  of  training  materials  to 
improve  the  educational  leadership  . 
skills  of  school  directors.  In  the  pre- 
service  teacher  education  curriculum 
development  project,  proposals  should    • 
outline  a  practical  strategy  to  assist 
pedagogical  institutes  to  develop  new 
curricula  and  instructional  materials  for 
the  training  of  pre-service  teachers.  Each 
project  will  include  the  following  three 
phases  of  activity:  recruiting  and 
selecting  Armenian  participants; 
coordinating  U.S.  based  training 
workshops;  and  testing  and  publishing 
the  training  or  curricular  materials.  (Full 
details  for  each  project  phase  are 
contained  in  the  POGI). 

Selection  of  Topics 

For  all  three  projects,  applicants 
should  suggest  in  their  proposals  the 
process  for  selecting  the  specific  topics 
to  be  developed  by  the  Armenian 
participants.  Final  determination  of 
appropriate  topics  will  be  made  in 
consultation  with  Armenian  project 
participants  before  the  start  of  U.S. 
based  curriculum  development  and 
training  workshops.  Proposals  should 
include  a  detailed  plan  for  collaboration 
with  the  local  Armenian  partner  ' 

organizations.  (Please  see  the  POGI  for 
information  on  Armenian  partner 
organizations  available  as  project 
partners.  Grantees  may  propose  other 
partners  than  the  ones  listed.  The 
proposal  should  provide  justification  for 
a  recommendation  of  any  partner  not 
listed.)  The  Armenian  partner 
organizations  should  be  actively 
engaged  with  the  U.S.  grantee 
organization  during  the  planning  phase 
of  project  activities  and  implementation 
of  project  activities. 

Guidelines 

Project  Planning  and  Implementation 
Grant  Ehiration 

Grant  activities  should  begin  on  or 
around  September  1,  2002  and  should 
last  approximately  thirty-six  months. 
Grantees  proposing  to  administer  more 
than  one  project  may  suggest  an 
individual  project  start  date  for  each 
project  as  long  as  all  project  activities 
are  completed  within  the  approved 
grant  period. 
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Planning 

In  Phase  I  of  each  project  the  U.S. 
grantee  organization  will  collaborate 
with  the  Ajrmenian  partner 
organization(s)  to  coordinate 
recruitment  and  selection  of  Armenian 
educators  to  serve  on  ciuriculum 
development  teams;  and  conduct 
planning  trips  to  Yerevan  for  initial 
consultations.  Planning  trips  should  not 
exceed  two  weeks  in  length. 

During  the  planning  stage  the  grantee 
organization  should  consult  with 
representatives  of  the  Armenian 
Ministry  of  Education  to  negotiate,  if 
possible,  the  following  assistance  to  all 
Armenian  participants:  1)  Paid  leave 
time  for  the  Armenian  participants 
during  their  stays  in  the  U.S.  and  during 
any  subsequent  training  work  in 
Annenia;  2)  Facilitation  of  the  logistics 
of  training  sessions  to  be  conducted  in 
Armenia  through  appropriate  signed 
agreements. 

I^oject  Implementation 

I  In  Phase  II  of  each  project,  members 
of  the  curriculum  development  and 
training  teams  will  spend  approximately 
6-12  weeks  in  the  U.S.  attending 
workshops  organized  by  the  U.S. 
grantees;  observing  relevant  aspects  of 
the  U.S.  educational  system;  and 
drafting  curriculum  or  training  materials 
in  consultation  with  the  U.S.  specialists. 
The  grantee  organization  will  develop 
workshops  which  meet  the  needs  of  the 
Armenian  participants  through 
activities  designed  to  introduce  the 
Armenian  teams  to  U.S.  education 
specialists  with  appropriate  expertise  in 
civic  education,  pre-service  teacher 
training,  or  educational  leadership. 
Applicants  should  develop  a  timetable 
which  incorporates  significant  time  for 
writing  curricular  materials.  Workshops 
should  include  field  experiences  which 
are  relevant  to  the  materials  being 
produced  (such  as  visits  to  schools, 
consultations  with  U.S.  teachers  or 
school  principals,  and  mentored 
attendance  at  professional  meetings). 

In  Phase  III  of  each  project,  the 
grantee  organization  and  the  local 
Armenian  partner(s)  should  plan  and 
implement  a  program  for  testing, 
revising  and  publishing  the  materials 
developed  in  Phase  II.  Phase  in  project 
activities  should  emphasize  outreach 
and  training  of  local  educators  by  the 
Armenian  participants.  (Please  see  the 
POGI  for  detailed  guidelines  for 
designing  and  implementing  each 
project  phase.) 

Visa/Insurance/Tax  Requirements 

I  Programs  must  comply  with  J-1  visa 
regulations  and  the  grantee  organization 


will  need  to  have  authority  to  provide 
J— 1  visa  sponsorship  by  the  time  grant 
activities  begin.  Please  refer  to 
Solicitation  Package  for  further 
information.  Administration  of  the 
project  must  be  in  compliance  with 
reporting  and  withholding  regulations 
for  federal,  state,  and  local  taxes  as 
applicable.  Recipient  organizations 
should  demonstrate  tax  regulation 
adherence  in  the  proposal  narrative  and 
budget. 

Budget  Guidelines 

Applicants  may  submit  a  budget  up  to 
$250,000  for  projects  focusing  on  civic 
education  ciuriculum  development; 
$250,000  for  pre-service  teacher  training 
curriculum  development;  $150,000  for 
projects  focusing  on  educational 
leadership  curriculum  development  or  a 
budget  of  up  to  $650,000  for  projects 
focusing  on  all  three-project 
components.  Requests  for  amount 
smaller  than  the  maximum  are  eligible. 
The  Bureau  anticipates  awarding  up  to 
three  grants  in  a  total  amount  not  to 
exceed  $650,000,  to  support -program 
and  administrative  costs  required  to 
implement  these  projects.  Proposals  to 
administer  more  than  one  of  these 
projects  should  reflect  economies  of 
scale  in  the  administrative  budget.  The 
Bureau  encourages  applicants  to 
provide  maximimi  levels  of  cost  sharing 
and  funding  from  private  sources  in 
support  of  its  programs.  Bureau  grant 
guidelines  require  that  organizations 
with  less  than  four  years  experience  in 
conducting  international  exchanges  are 
limited  to  $60,000  in  Bureau  funding. 
Therefore  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchanges  are  ineligible  to 
apply  under  this  competition. 
Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  The  summary 
and  detailed  project  and  administrative 
budgets  should  be  accompanied  by  a 
narrative,  which  provides  justification 
for  the  amount  needed. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Administrative  costs,  including 
salaries  and  benefits,  of  grantee 
organization. 

(2)  Program  costs,  including  general 
program  costs  and  program  costs  for 
each  participant  from  Armenia  in  the 
U.S.  based  curriculum  development  and 
training  seminars  and  the  Armenia- 
based  pilot-testing  activities.  Please 


refer  to  the  POGI  for  qpmplete  budget 
guidelines  and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/A/S/U- 
02-09. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 
Humphrey  Fellowships  and 
Institutional  Linkages  Branch,  Office  of 
Global  Educational  Programs,  U.S. 
Department  of  State,  301  4th  Street, 
SW.,  Washington,  DC  20547,  telephone: 
202-619-5289;  Fax:  202-401-1433;  or 
mwestbro@pd.state.gov,  to  request  a 
solicitation  package. 

The  Solicitation  Package  contains 
detailed  award  criteria,  required 
application  forms,  specific  budget 
instructions,  and  standard  guidelines  for 
proposal  preparation.  Please  specify 
Bureau  Program  Officer  Marie  W.  Grant 
on  all  other  inquiries  and 
correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  by  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington,  DC  time  on  Friday, 
May  31.  2002.  Faxed  documents  will 
not  be  accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  copies  of  the 
application  should  be  sent  to: 

U.S.  Department  of  State.  SA-44, 
Bureau  of  Educational  and  Cultural 
Affairs,  Ref.:  ECA/A/S/U-02-09  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Sununary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  section  at  the  US  Embassy 
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for  its  review,  with^the  goal  of  reducing 
the  time  it  takes  to  get  embassy 
comments  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom  and  Democraqr 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity" 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
coimtries  whose  people  do  not  fully 
enjoy  freedom  and  democracy."  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106 — 113  requires  that  the 
governments  of  the  coimtries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  The 
program  office,  as  well  as  the  Public 
Affairs  Section  overseas,  where 
appropriate  will  review  all  eligible 
proposals.  Eligible  proposals  will  be 
forwarded  to  panels  of  Bureau  officers 
for  advisory  review.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 


Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission  and 
responsiveness  to  the  objectives  and 
guidelines  stated  in  this  solicitation. 
Proposals  should  demonstrate 
substantive  expertise  in  civic  education, 
educational  leadership  training  and 
curriculum  development. 

2.  Creativity  and  feasibility  of 
program  plan:  A  detailed  agenda  and 
relevant  work  plan  should  demonstrate 
substantive  undertaking,  logistical 
capacity,  and  a  creative  utilization  of 
resources  and  relevant  professional 
development  opportunities.  The  agenda 
and  work  plan  should  be  consistent 
with  the  program  overview  and 
guidelines  described  in  this  solicitation. 

3.  Ability  to  achieve  project  objectives: 
Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposals  shoiild 
clearly  demonstrate  how  the  institution 
will  meet  the  program's  objectives  and 
plan. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities).  The 
proposal  should  demonstrate  an 
understanding  of  the  specific  diversity 
needs  in  Armenia  and  strategies  for 
addressing  these  needs  in  terms  of  the 
project  goals. 

5.  Institutional  capacity  and  record: 
Proposed  personnel  and  institutional 
resoiut:es  should  be  adequate  and 
appropriate  to  achieve  the  goals  of  the 
project.  Proposals  should  demonstrate 
an  institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  the  grants  staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

6.  Project  Evaluation:  Proposals 
shoidd  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 


methodology  to  use  to  link  outcomes  to 
original  project  objectives  are 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
program  and  financial  reports  after  each 
project  component  is  concluded  or 
quarterly,  whichever  is  less  frequent. 

7.  Foiiow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Biureau 
support),  which  ensures  that  Bureau 
supported  programs  are  not  isolated 

events. 

8.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate  and  should 
reflect  a  commitment  to  pursuing 
project  objectives.  Proposals  should 
maximize  cost  sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  vmderstanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultiu^  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
the  Freedom  for  Russia  and  Emerging 
Eurasian  Democracies  and  Open 
Markets  Support  Act  of  1993 
(FREEDOM  Support  Act).  Programs  and 
projects  must  conform  to  Bureau 
requirements  and  guidelines  outlined  in 
the  Solicitation  Package.  Bureau 
projects  and  programs  are  subject  to  the 
availability  of  funds. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
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increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  April  4,  2002. 
Rick  A.  Ruth, 

Principal  Deputy  Assistant  Secretary.  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 
[FR  Doc.  02-8834  Filed  4-10-02;  8:45  am) 

BCUNO  CODE  4710-OS-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3973] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Youth  Leadership  Program  for  Bosnia 
and  hierzegovlna 

SUMiyiARY:  The  Office  of  Citizen 
Exchanges,  Youth  Programs  Division,  of 
the  Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  Youth  Leadership  Program  for 
Bosnia  and  Herzegovina.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  Internal 
Revenue  Code  section  26  USC  501(c)(3) 
may  submit  proposals  to  conduct  a 
three-week  program  in  the  United  States 
focusing  on  leadership  and  civic 
education.  The  22  participants  will  be 
secondary  school  students  and  teachers 
horn  Bosnia  and  Herzegovina.  Funding 
will  be  provided  through  the  Support 
for  East  European  Democracy  (SEED) 
Act. 

Program  Information 

j  Overview:  The  goals  of  this  program 
are:  (1)  To  provide  a  civic  education 
program  that  helps  the  participants 
understand  civic  participation  and  the 
rights  and  responsibilities  of  citizens  in 
a  democracy;  (2)  to  develop  leadership 
skills  among  secondary  school  students 
appropriate  to  their  needs;  and  (3)  to 
build  personal  relationships  among  high 
school  students  and  teachers  from 
Bosnia-Herzegovina  and  the  United 
States. 

Applicants  should  outline  their 
capacity  for  doing  projects  of  this 
nature,  focusing  on  three  areas  of 
competency:  provision  of  leadership 
and  civic  education  programming,  age- 
appropriate  programming  for  youth,  and 
work  with  individuals  fi'om  Bosnia- 
Herzegovina  or  other  areas  that  have 
experienced  ethnic  conflict.  Applicants 


need  not  have  a  partner  in  Bosnia  and 
Herzegovina,  as  the  Office  of  Public 
Affairs  (OPA)  of  the  U.S.  Embassy  in 
Sarajevo  will  recruit  and  select  the 
participants  and  provide  a  pre-departure 
orientation.  The  participants  will  be 
recruited  from  the  cities  in  the 
Federation  and  in  Republika  Srpska, 
with  the  exception  of  Foca  and  Pale, 
and  the  Brcko  District. 

Guidelines:  Grants  should  begin  in 
August  2002  and  conclude 
approximately  16  months  later, 
depending  on  when  the  applicant 
proposes  to  conduct  follow-on 
activities.  The  program  should  be 
implemented  in  Jime/July  2003. 
Participants  may  arrive  in  the  United 
States  around  June  15,  2003.  The  timing 
of  the  project  may  be  altered  through  the 
mutual  agreement  of  the  Department  of 
State  and  the  grant  recipient.  The 
program  should  be  approximately  three 
weeks  in  duration. 

The  participants  will  be  18  high 
school  students  between  the  ages  of  15 
and  18  who  have  demonstrated 
leadership  abilities  in  their  schools  and/ 
or  communities  and  who  are  high 
academic  achievers,  and  four  teachers  or 
other  adults  who  work  with  youth  who 
have  demonstrated  leadership  and  are 
expected  to  remain  in  positions  where 
they  can  continue  to  do  so.  Participants 
will  be  proficient  in  the  English 
language. 

In  pursuit  of  the  goals  outlined  above, 
the  program  will  include  the  following: 

•  A  welcome  orientation. 

•  Design  and  planning  of  activities 
that  provide  a  substantive  program  on 
civic  education  and  leadership  through 
both  academic  and  extracurricular 
components.  Activities  should  take 
place  in  schools  as  much  as  possible 
and  in  the  community.  Community 
service  and  computer  training  will  also 
be  included.  Programming  should 
involve  American  participants  wherever 
possible. 

•  Opportunities  for  the  educators  to 
work  with  their  American  peers  and 
other  professionals  and  volunteers  to 
help  them  foster  youth  leadership,  civic 
education,  and  community  service 
programs  at  home. 

•  Logistical  arrangements,  homestays, 
disbursement  of  stipends/per  diem, 
local  travel,  and  travel  between  sites. 

•  A  closing  session  to  simunarize  the 
project's  activities  and  prepare 
participants  for  their  return  home. 

•  Follow-on  activities  in  Bosnia  and 
Herzegovina  after  the  participants  have 
returned  home  designed  to  reinforce 
values  and  skills  imparted  during  the 
U.S.  program. 

The  proposal  must  demonstrate  how 
the  stated  objectives  will  be  met.  The 


proposal  narrative  should  also  provide 
detailed  information  on  the  major 
program  activities.  Additional  important 
program  information  and  guidelines  for 
preparing  the  narrative  are  included  in 
the  Project  Objectives,  Goals,  and 
Implementation  (POGI). 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  the  other 
dociunents  in  the  solicitation  for  further 
information. 

Budget  Guidelines 

The  Biu-eau  anticipates  awarding  one 
grant  in  an  amoimt  of  approximately 
$82,000  to  support  program  and 
administrative  costs  required  to 
implement  this  program.  Organizations 
with  less  than  four  years  of  experience 
in  conducting  international  exchange 
programs  are  not  eligible  for  this 
competition.  The  Bureau  encourages 
applicants  to  provide  maximum  levels 
of  cost-sharing  and  funding  from  private 
sources  in  support  of  its  programs. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/PE/C/ 
PY-02-72. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 
Youth  Programs  Division,  ECA/PE/C/ 
PY,  Room  568,  U.S.  Department  of  State,* 
301  4th  Street,  SW.,  Washington,  DC. 
20547,  telephone  (202)  619-6299;  fax 
(202)  619-5311;  e-mail  address: 
clantz@pd.state.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award . 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Carolyn  Lantz  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  bom  the  Bureau's 
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website  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cuhural  Affairs  by  5:00  p.m. 
Washington,  DC  time  on  Friday,  May 
31,  2002.  Faxed  documents  will  not  be 
accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 

Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  six  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44.  Bureau  of 
Educational  and  Cuhural  Affairs,  Ref.: 
ECA/PEyC/PY-02-72,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

No  later  than  one  week  after  the 
competition  deadline,  applicants  must 
also  submit  the  Executive  Summary  and 
Proposal  Narrative  sections  of  the 
proposal  as  e-mail  attachments  in 
MicrosoftWord  (preferred),  WordPerfect, 
or  as  ASCII  text  files,  and  the  Budget  as 
a  Microsoft  Excel  file,  if  possible,  to  the 
following  e-mail  address: 
clantz®pd.state.gov.  In  the  e-mail 
message  subject  line,  include  the 
following:  ECA/PE/C/PY-02-72.  To 
reduce  the  time  needed  to  obtain 
advisory  comments  from  the  Office  of 
Public  Affairs  at  the  U.S.  Embassy  in 
Sarajevo,  the  Bureau  will  transmit  these 
files  electronically  to  these  offices. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 


enjoy  ft-eedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants)  resides  with  the 
Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  pmgram  idea:  The 
proposed  program  should  be  well 
developed,  respond  to  design  outlined 
in  the  solicitation,  and  demonstrate 
originality.  It  should  be  clearly  and 
accurately  written,  substantive,  and 
with  sufficient  detail.  Proposals  should 
exhibit  originality,  substance,  precision, 
and  relevance  to  the  Bureau's  mission. 

2.  Program  planning:  A  detailed 
agenda  and  work  plan  should  clearly 
demonstrate  how  project  objectives 
would  be  achieved.  The  agenda  and 
plan  should  adhere  to  the  program 
overview  and  guidelines  described 
above.  The  substance  of  workshops, 
seminars,  presentations,  school-hased 
activities,  and/or  site  visits  should  be 
described  in  detail. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible.  The 
proposal  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 


4.  Support  of  diversity:  The  proposal  . 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  in  program  content. 
Applicants  should  demonstrate 
readiness  to  accommodate  participants 
with  physical  disabilities. 

5.  Institutional  capacity  and  track 
record:  Proposed  personnel  and 
institutional  reso\ut;es  should  be 
adequate  and  appropriate  to  achieve  the 
program  goals.  The  proposal  should 
demonstrate  an  institutional  record, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Bureau  grants  as  determined  by  the 
Bureau's  Office  of  Contracts.  The 
Bureau  will  consider  the  past 
performance. 

6.  Cross-cultural  sensitivity  and  area 
expertise:  Since  a  number  of  young 
people  in  this  region  have  been  through 
considerable  trauma  during  recent 
conflicts,  it  is  essential  that  the 
applicant  organization  staff  demonstrate 
an  understanding  of  the  stress  and 
tensions  that  many  of  the  participants 
are  likely  to  have. 

7.  Follow-on  activities:  Proposals 
should  provide  a  plan  for  a  Bureau- 
supported  follow-on  visit  by  project 
staff  to  Bosnia  and  Herzegovina,  plus  a 
plan  for  continued  follow-on  activity, 
not  necessarily  with  Bureau  support, 
that  insures  that  this  program  is  not  an 
isolated  event. 

8.  Project  evaluation:  The  proposal 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
The  proposal  should  include  a  draft 
survey  questionnaire  or  other  technique 
plus  description  of  a  methodology  to 
use  to  link  outcomes  to  original  project 
objectives.  The  grant  recipient  will  be 
expected  to  submit  intermediate  reports 
after  each  project  component  is 
concluded. 

9.  Cost-effectiveness  and  cost  sharing: 
The  applicant  should  demonstrate 
efficient  use  of  Bureau  funds.  The 
overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
The  proposal  shoiild  maximize  cost- 
sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions. 

10.  Value  to  U.S.-Bosnia  and 
Herzegovina  Relations:  The  proposed 
project  should  receive  positive 
assessments  by  the  U.S.  Department  of 
State's  geographic  area  desk  and 
overseas  officers  of  program  need, 
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potential  impact,  and  significance  in 
Bosnia  and  Herzegovina. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Pubhc  Law  87-256,  as 
amended,  also  known  as  the  FiUbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries...;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations... and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  is  provided  through 
Support  for  East  European  Democracy 
(SEED)  legislation. 

Lautenberg  Waiver  Language  for  FY02 
Republika  Srpska  and  Serbia 

Section  581  of  the  FOAA  restricts 
certain  bilateral  assistance  to  any 
country,  entity  or  municipality  whose 
competent  authorities  have  failed  to 
take  "necessary  and  significant  steps  to 
implement  its  international  legal 
obligations  to  apprehend  and  transfer  to 
the  International  Criminal  Tribunal  for 
the  Former  Yugoslavia  (the  'Tribunal') 
all  persons  in  their  territory  who  have 
been  publicly  indicted  by  the  Tribunal 
and  to  otherwise  cooperate  with  the 
Tribunal."  Deputy  Secretary  Armitage 
determined  on  February  22,  2002,  that 
the  Republika  Srpska  and  Serbia  had 
failed  to  meet  this  standard  and  are 
subject  to  sanctions. 

Section  581(e),  however,  provides  that 
restrictions  on  assistance  may  be  waived 
upon  a  determination  by  the  Secretary 
that  "such  assistance  directly  supports 
the  implementation  of  the  Dayton 
Accords."  Department  of  State 
Delegation  of  Authority  245  authorizes 
the  Deputy  Secretary  to  make  this 
determination  on  behalf  of  the 
Secretary.  The  Deputy  Secretary  waived 
the  application  of  Section  581  of  the 
POAA  with  regard  to  the  following  U.S. 
bilateral  assistance  programs,  among 
others,  in  the  Republika  Srpska  and 
Serbia: 

Programs  that  support  professional 
and  student  exchanges,  student 
advising,  Democracy  Commission 
grants,  civic  education  programs,  media 
and  information  technology  training, 
English  teaching,  linkages  with  U.S. 
universities  and  faculties,  and  civic 


education  programs,  as  well  as 
translations  of  economic,  legal  and 
political  science  texts; 

The  municipalities  of  Foca  and  Pale 
in  the  Republika  Srpska  are  excluded 
from  this  waiver,  because  competent 
authorities  have  failed  to  take  necessary 
and  significant  steps  to  apprehend  and 
transfer  war  crimes  indictees  to  the 
International  Criminal  Tribimal  for  the 
Former  Yugoslavia. 

The  U.S.  government  will  not  provide 
bilateral  assistance  that  specifically 
benefits  these  municipalities. 

Nodce 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  April  3.  2002. 
Patricia  S.  Harrison. 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
(PR  Doc.  02-8832  Filed  4-10-02;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  3974] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Burma  Refugee  Scholarship  Program , 

SUMMARY:  The  Office  of  Academic 
Exchange  Programs  of  the  Bureau  of 
Educational  and  Cultiual  Affairs 
announces  an  open  competition  for  the 
Burma  Refugee  Scholarship  Program 
(BRSP).  Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  USC  501(c)(3)  may  submit 
proposals  to  develop  a  scholarship 
program  for  approximately  five  Burmese 
students  and  professionals  living  in 
India  as  refugees.  The  BRSP  scholarship 
recipients  will  receive  imdergraduate, 
^aduate.  or  specialized  training  in  a 
variety  of  fields  at  U.S.  educational 


institutions  for  up  to  a  three-year 
period. 

Program  Information 

Overview:  In  1990,  at  the  request  of 
Congress,  the  Bureau  established  the 
Burma  Refugee  Scholarship  Program. 
Public  Law  101-246  directed  the  Bureau 
to  provide  grants  to  Burmese  students 
and  professionals  who  fled  Burmese 
repression  after  1988  and  are  now  living 
outside  Burma. 

The  goal  of  the  BRSP  is  to  support 
democratic  development  in  Burma  by 
helping  to  educate  potential  leaders 
who  could  assist  with  Burma's  future 
transition  to  a  democratic  government. 
The  program  ensures  that  selected 
Burmese,  who  are  one  day  expected  to 
assume  leadership  roles  in  their 
country,  have  an  opportunity  to  pursue 
higher  education  in  the  U.S.  and  to 
obtain  firsthand  knowledge  of  American 
democratic  institutions.  It  is  the 
Bureau's  intent  to  provide  grantees  with 
programs  of  the  highest  quality  that 
meet  the  students'  academic  and 
personal  needs  and  to  further  the 
Bureau's  mission  to  promote  mutual 
understanding.  At  the  present  time,  the 
BRSP  grantees  do  not  return  to  Burma 
following  their  grants,  but  are  given 
Significant  Public  Benefit  Parole 
(asylum)  in  the  U.S. 

Guidelines:  Program  administration 
activities  should  cover  the  time  period 
fi-om  approximately  August  31,  2002 — 
December  31,  2005.  The  projected 
grantee  caseload  is  expected  to  be 
approximately  five  new  students,  who 
would  ideally  begin  U.S. 

English  language  training  in  late 
summer/  early  fall  2003.  BRSP 
scholarships  are  offered  for  up  to  two 
years  of  specialized  training  or 
academic  study  at  the  undergraduate  or 
graduate  level,  with  the  provision  of  up 
to  one  year  of  pre-academic  English 
language  training.  Students  with 
undergraduate  degrees  who  are  bridging 
to  a  master's  program  would  also  be 
eligible. 

'The  successful  applicant  organization 
will  have  responsibility  for  program 
administration,  which  includes  the 
recruitment  and  selection  of  eligible 
Burmese  candidates  living  in  India,  the 
placement  of  students  at  an  appropriate 
U.S.  academic  institution,  and  the 
supervision  of  students'  academic 
programs  and  personal  adjustment  to 
the  United  States. 

Administration  in  the  Region:  The 
organization  must  work  closely  with  the 
U.S.  Immigration  and  Naturalization 
Service  and  the  U.S. 

Embassy  in  India  to  coordinate 
appropriate  documentation  for  BRSP 
grantees'  entry  into  the  United  States. 
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Applicant  proposals  should  include  a 
plan  to  provide  for  publicity, 
recruitment,  and  selection  in  India.  The 
organization  will  be  responsible  for 
administering  the  program  through  its 
own  resources  and  subcontractors,  as 
required.  The  organization  must  also 
provide  relocation  or  transition 
assistance  to  the  students  in  the  U.S.  at 
the  time  their  studies  are  terminated. 
Requirements  and  Implementation: 
The  proposal  should  respond  to  and 
describe  the  following  major 
requirements: 

— Planning  and  monitoring  the  entire 
exchange  program  including 
— publicizing  the  program  to 
appropriate  audiences  in  India 
using  such  methods  as  media, 
alimmi  networks,  local  educational 
institutions,  and  NGOs; 
— distributing,  answering  inquiries 
about,  and  receiving  applications. 
(This  may  require  the  assistance  of 
volunteers  or  paid  staff  in  the 
,  region  and/ or  special  mailing 

arrangements) ; 
— selecting  and  notifying  participants; 
— planning  relevant  travel; 
— placing  at  U.S.  universities; 
^K:onducting  orientations; 
— providing  housing/stipends; 
— providing  on-going  advising  and 

student  services; 
— conducting  cross  cultural  counseling; 
— planning  cultural  and  community 
enriclunent  activities  about  the 
U.S.; 
—organizing  internships  and 

professional  development; 
— providing  evaluation  and  alumni 

activities;  and 
— providing  careful  fiscal  management. 
To  the  extent  possible,  the  applicant 
should  designate  a  contact  person  in 
India  who  would  provide  assistance 
with  dissemination  and  submission  of 
applications. 

Length  of  Program:  The  proposed 
length  of  the  Burmese  refugee 
scholarships  is  up  to  three  years — up  to 
one  year  of  intensive  English-language 
training  followed  by  up  to  two  years  of 
academic  training.  The  duration  of  the 
scholarship  grant  should  not  exceed 
three  years.  Students  must  understand 
this  policy  in  advance.  Where  there  are 
compelling  circiunstances.  at  the 
discretion  of  the  project  director  and  the 
Bureau's  program  officer,  students  may 
receive  a  limited  extension  to  complete 
their  degrees.  Summer  periods  should 
be  used  for  a  mix  of  academic, 
professional,  and  cultural  enrichment 
activities. 

Pre-academic  and  English-Language 
Training:  Applicants  must  describe 
plans  for  pre-academic  preparation  and 


English-language  training,  and  for 
administering  TOEFL  or  other  test(s)  as 
required  by  applicant  institutions.  It  is 
assumed  that  most  participants  in  this 
scholarship  program  will  need  up  to  one 
year  of  English-language  instruction. 
Several  levels  of  intensive  English- 
language  courses,  from  beginning  to 
advanced,  should  be  made  available. 
The  Bureau  recommends  that 
participants  be  tested  immediately  after 
the  initial  orientation  to  determine 
which  level  of  English-language  courses 
is  appropriate.  Students  who  need 
additional  instruction  beyond  the  first 
year  will  be  required  to  take  the 
additional  instruction  at  their  placement 
universities. 

Recruitment:  The  recruitment 
material  and  scholarship  publicity 
should  provide  all  relevant  information 
to  potential  applicants. 

The  key  conditions,  benefits,  and 
terms  of  the  program — what  is.  and 
what  is  not  covered  under  the  grant — 
should  be  fully  described  to  candidates 
and  nominees  before  they  accept  an 
award  and  travel  to  the  U.S.  The 
description  of  study  opportimities 
should  be  basic  and  include  essential 
information  for  applicants  who  are 
unfamiliar  with  the  U.S.  educational 
system,  and  the  policy  on  dependents 
should  be  described. 

Stipends:  Please  address  the  question 
of  participant  stipend  levels  in  the 
narrative,  including  what  expenses  the 
stipend  is  intended  to  cover  and  the 
estimated  monthly  cost  of  housing 
provided  to  students.  The  ciuxent 
stipend  level  is  $1025  per  month. 

Fields  of  Study:  Eligibility  fields  for 
the  FY-02  program  should  respond  to 
critical  development  needs  in  Burma, 
promote  mutual  understanding  and 
potential  linkages  with  the  U.S..  and 
attract  academically  qualified  students 
who  are  likely  to  become  future  leaders 
in  Burma.  The  program  announcement 
might  include  a  statement  such  as: 
"Eligible  fields  of  study  are  drawn  from 
the  standard  university  curriculum, 
with  priority  given  to  agriculture, 
business  administration,  community/ 
public  health,  economics,  education, 
environmental  studies,  journalism,  legal 
studies,  natural  resources  management, 
political  science,  and  public 
administration.  If  a  subject  area  is 
proposed  that  is  not  among  these 
priority  fields,  candidates  should  give 
special  attention  to  explaining  how  this 
course  of  study  wovdd  support  the  goals 
of  the  program."  The  final  list  of  eligible 
fields  and  the  text  of  the  announcement 
must  be  reviewed  and  approved  by  the 
Office  of  Academic  Programs,  in 
consultation  with  the  Bureau's  East  Asia 


and  Pacific  Regional  Bureau  (EAP/PD), 
prior  to  program  implementation. 

Selection  Criteria:  The  Burma  Rehigee 
Scholarship  Program  is  targeted  toward 
Burmese  students  and  professionals 
who  reside  outside  Burma.  The  proposal 
should  outline  the  selection  criteria  and 
selection  process  for  the  program.  A 
corresponding  statement  of  the  selection 
criteria  should  be  included  in  the 
program  announcement  for  potential 
applicants.  The  leadership  elements  and 
the  expectation  that  students  wrill  be 
active  alumni  following  the  conclusion 
of  the  program  should  be  emphasized. 
Applicants  should  work  closely  with 
the  Bureau  in  developing  the  selection 

criteria. 

Timeline:  The  proposal  should 
include  a  projected  timeline,  from  the 
first  recruitment  announcement  to 
student  arrival  and  placement  in  the 
U.S..  which  takes  into  consideration  the 
logistical  and  communications  obstacles 
in  the  region.  These  include 
immigration  requirements,  travel 
arrangements,  obtaining  student 
records,  and  other  time-consuming 
activities.  The  timeline  should  include 
dates  of  key  events,  such  as  "candidates 
notified,"  "pre-arrival  materials 
mailed,"  etc. 

U.S.  Educational  System.  American 
Culture,  and  Institutions:  It  is  essential 
that  prior  to  arrival,  as  well  as  during 
orientation,  applicants  and  participants 
be  informed  of  the  general  nature, 
philosophy,  and  goals  of  U.S.  higher 
education,  particularly  with  regaurd  to 
the  broad  scope  of  a  liberal  arts 
bachelor's  degree  program.  Applicants 
and  participants  should  clearly 
understand  that  they  will  be  required  to 
take  courses  in  a  variety  of  academic 
fields  and  should  be  briefed  about  the 
specifics  of  this  grant.  Students  should 
receive  guidance  from  the  academic 
advisor  to  assist  them  in  choosing 
appropriate  courses. 

To  support  the  mutual  understanding 
goal  of  the  exchange,  the  Bureau  is 
particularly  interested  in  opportunities 
for  academic  and  enrichment 
experiences  related  to  U.S.  institutions, 
society,  and  culture.  It  is  recommended 
that  the  applicant  stipulate  that  students 
take  one  or  more  courses  in  a  U.S. 
Studies  field,  such  as  American  history, 
literature,  or  government.  The  Bureau 
welcomes  other  creative  ideas  for 
exposing  students  to  American 
institutions,  such  as  discussion  groups 
on  U.S.  issues,  visits  to  political 
campaign  offices  and  polling  places, 
attendance  at  school  board  or  city 
council  meetings,  exposure  to  American 
religious  institutions,  and  civic-related 
volunteer  work.  Student  attendance  at 
museums,  concerts,  plays,  and  other 
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cultural  events  featuring  American 
content  should  be  encouraged  and 
facilitated  whenever  possible.  The 
awardee  will  be  requested  to  keep  the 
Bureau  informed  of  the  progress  of  this 
portion  of  the  program  throughout  the 
year. 

Program  Activities:  Applicants  should 
describe  plans  for:  Orientation, 
including  pre-departure  orientation; 
goals  and  approaches  for  the  academic 
portion  of  the  program,  including  any 
special  activities  such  as  internships  or 
academic  enrichment;  cultural  and 
community  projects;  evaluation  and 
follow-up;  and  alumni-tracking.  For 
example,  volunteer  work,  student 
presentations  to  the  local  community, 
and  matching  of  students  with  a  local 
host  family  might  be  among  the 
enrichment  activities  proposed. 
Internships  should  be  designed  to 
provide  a  close  match  with  a  student's 
field  of  academic  or  professional 
interest.  Applicants  must  demonstrate 
that  they  can  provide  support  systems 
(such  as  tutoring,  counseling,  host 
family,  mentor  or  buddy  system, 
consiiltation  with  student  advisor  and 
project  director)  to  the  students  during 
the  program. 

I  Pre-arrival  Information:  Applicants 
snould  provide  a  sample  of  the  pre- 
arrival  information.  Information  should 
be  complete  and  detailed.  Key  points 
concerning  academic  requirements, 
academic  departments  and  available 
courses,  housing,  what  to  pack,  personal 
budgeting  considerations,  policies  on 
dependents,  and  other  critical  issues 
should  be  included  in  the  material.  The 
material  should  be  designed  to  serve  as 
a  useful  post-arrival  reference  as  well, 
supplemented  with  additional 
information. 

GPRA — Outcomes  and  Results: 
Applicants  must  include  a  statement  of 
goals  and  expected  outcomes  for  the 
program,  including  how  results  would 
be  measured,  as  necessitated  by 
Govenmient  Performance  and  Results 
Act  (GPRA).  Outcomes  might  include, 
but  are  not  limited  to.  the  following 
areas:  developing  a  cadre  of  Burmese 
leaders  with  first-hand  experience  in  the 
U.S..  advancement  of  development  goals 
for  Burma,  conflict  resolution  and 
building  viable  non-governmental 
institutions  in  Burma,  or  expansion  of 
professional  relationships  between 
individuals  and  institutions  in  the  U.S. 
and  Burma.  Project  goals  and  planning 
should  be  linked  to  USG  objectives.  For 
example,  if  it  is  a  goal  to  produce  or 
influence  leaders  in  Burma,  potential 
leadership  qualities  should  be  among 
the  selection  criteria  for  applicants. 

Measurements  might  include:  alumni 
achievements  and  activities,  the  quality 


and  quantity  of  institutional  linkages 
established  as  a  result  of  the  program, 
and  degree  of  positive  change  in 
participant  and/or  public  attitudes  as  a 
result  of  the  program. 

Budget  Guidelines 

The  Bureau  anticipates  awarding  one 
grant  of  up  to  $300,000  to  support 
program  and  administrative  costs 
required  to  implement  this  program. 
The  Bureau  encourages  applicants  to 
provide  maximmn  levels  of  cost  sharing 
and  funding  from  private  sources  in 
support  of  this  program.  Grants  awarded 
to  eligible  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  Proposals  whose 
administrative  costs  are  20%  or  less  of 
the  total  requested  from  EGA  will  be 
deemed  more  competitive. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  provide  clarification. 

Allowable  costs  for  the  program 
include  the  following: 

A.  Program  Costs 

(1).  One-way  economy  fare 
international  travel  from  their  overseas 
location; 

(2).  Domestic  travel; 

(3).  Tuition,  room  and  board, 
stipends,  incidental  expenses. 
maintenance  for  university  vacation 
periods; 

(4).  Educational  materials; 

(5).  Gost  of  standardized  test  fees; 

(6).  Per  diem  for  orientation, 
professional,  academic,  and  cidtural 
enrichment. 

B.  Administrative  dosts 

(1).  Staff  salaries  and  benefits; 

(2).  Staff  travel; 

(3).  Gommunications  (including 
telephone,  fax,  postage,  etc.); 

(4).  Office  supplies; 

(5).  Other  direct  costs. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  Biuma  Refugee  Scholarship  Program 
and  number  ECA/A/E/EAP-02-BRSP. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Mary  Hanlon,  Office  of  Academic 
Exchange  Programs,  EGA/A/E/EAP, 
Room  208,  United  States  Department  of 
State,  301  4th  Street,  SW.,  Washington, 


DC  20547.  phone:  (202)  619-5406.  fax: 
(202)401-1728.  email: 
mhanlon@pd.state.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Program  ■ 
Officer  Mary  Hanlon  on  all  inquiries 
and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Biueau's 
website  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Biu-eau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DG  time  on  May  23,  2002.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Dociunents  postmarked  the  due 
date  but  received  on  a  later  date  will  not 
be  accepted.  Each  applicant  must  ensure 
that  the  proposal  is  received  by  the 
above  deadline.  Applicants  must  follow 
all  instructions  in  the  Solicitation 
Package.  The  original  and  seven  (7) 
copies  of  the  application  should  be  sent 
to:  U.S.  Department  of  State,  SA-44. 
Bureau  of  Educational  and  Cultiual 
Affairs.  Ref.:  EGA/A/E/EAP-02-BRSP. 
Program  Management,  EGA/EX/PM. 
Room  534.  301  4th  Street,  SW.. 
Washington.  DG  20547. 

Applicants  must  also  submit  the 
"Executive  Simunary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASGII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  ' 
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Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle  both  in  program 
administration  and  in  program  content. 
Please  refer  to  the  review  criteria  under 
the  "Support  for  Diversity"  section  for 
specific  suggestions  on  incorporating 
diversity  into  the  total  proposal.  Public 
Law  104-319  provides  that  "in  carrying 
out  programs  of  educational  and 
cuhural  exchange  in  countries  whose 
people  do  not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the 
appropriate  Public  Diplomacy  Section 
overseas.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  grants  or  cooperative  agreements 
resides  v»rith  the  Bureau's  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 


Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue,  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resoiuce 
materials,  and  follow-up  activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institutions  Record /Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  ensuring  that  Bureau 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
project's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questioimaire  or  other 
technique  plus  description  of  a 
methodology  used  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
whose  administrative  costs  are  20%  or 
less  of  the  total  requested  from  EGA  will 
be  deemed  more  competitive. 

1 1 .  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 


Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  knowm  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   *; 
to  stren^en  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cidtural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  April  4,  2002. 
Rick  A.  Ruth. 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 
[PR  Doc.  02-8833  Filed  4-10-02;  8:45  am] 

BIUJNO  COOe  4710-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CG008-02-010] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee  Meeting 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  meeting^ 


SUMMARY:  The  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee 
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(LMRWSAC)  wiU  meet  to  discuss 
various  issues  relating  to  navigational 
safety  on  the  Lower  Mississippi  River 
and  related  waterways.  The  meeting 
will  be  open  to  the  public. 
DATES:  The  next  meeting  of  LMRWSAC 
will  be  held  on  Tuesday,  May  7,  2002. 
from  9  a.m.  to  12  a.m.  (noon).  This 
meeting  may  adjourn  early  if  all 
business  is  finished. 
ADDRESSES:  The  meeting  will  be  held  in 
the  basement  conference  room  of  the 
Hale  Boggs  Federal  Building,  501 
Magazine  Street.  New  Orleans, 
Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Ricardo  Alonso,  Committee 
Administrator,  telephone  (504)  589- 
4222.  Fax  (504)  589-4241.  This  notice  is 
available  on  the  Internet  at  http:// 
dms.dot.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  imder  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 


Agenda  of  Meeting 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee 
(LMRWSAC).  The  agenda  includes  the 
following: 

(1)  Introduction  of  committee  members. 

(2)  Remarks  by  CAPT  S.  Rochon, 

Executive  Director. 

(3)  Approval  of  the  October  16,  2001 

minutes. 

(4)  Old  Business: 

(a)  Captain  of  the  Port  status  report. 

(b)  VTS  update  report. 

(c)  PORTS  update  report. 

(5)  New  Business. 

(6)  Next  meeting. 

(7)  Adjoiunment. 

Procedural 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meetings,  contact  the 
Committee  Administrator  at  the  location 
indicated  imder  ADDRESSES  as  soon  as 
possible. 

Dated:  April  4,  2002. 
Roy  I.  Caitro, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District. 
(PR  Doc.  02-8787  Filed  4-10-02;  8:45  am] 
■LLMQ  OOOC  4«1»-1»-* 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular:  Advisory  Chreular 
(AC)  23.1419-2B,  Certification  of  Part 
23  Airplanes  for  Flight  in  icing 
Conditions 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  availability  of 
proposed  revised  advisory  circular  (AC); 
Request  for  comments. 

summary:  This  notice  annoimces  the 
availability  of  and  request  for  comments 
on  a  proposed  revised  AC,  which 
provides  information  and  guidance 
concerning  demonstrating  compliance 
with  the  ice  protection  requirements  in 
Title  14  of  the  Code  of  Federal 
Regulations  (14  CFR)  part  23. 
DATES:  Comments  must  be  received  on 
or  before  June  10,  2002. 
ADDRESSES:  Send  all  comments  on  the 
proposed  revised  AC  to  the  individual 
identified  imder  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Pellicano,  Aerospace  Engineer,  FAA; 
Atlanta  Aircraft  Certification  Office, 
1895  Phoenix  Blvd,  Suite  450,  Atlanta, 
GA  30349;  telephone:  (770)  703-6064; 
facsimile:  (770)  703-6097;  e-mail: 
paul.pellicano@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

You  may  obtain  a  copy  of  this 
proposed  revised  AC  by  contacting  the 
person  named  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

We  invite  you  to  send  comments  on 
the  proposed  revised  AC.  You  must 
identify  AC  23.1419-2B  in  the  subject 
and  send  comments  to  the  (e-mail 
preferred)  address  specified  above.  The 
FAA  will  consider  ail  comments 
received  by  the  closing  date  for 
comments  before  issuing  the  final  AC. 
We  may  change  the  proposed  revised 
AC  because  of  the  comments  received. 

Background:  This  proposed  revised 
AC  sets  forth  an  acceptable  means,  biit 
not  the  only  means,  of  demonstrating 
compliance  with  the  ice  protection 
requirements  in  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR)  part  23. 
The  FAA  will  consider  other  methods  of 
demonstrating  compliance  that  an 
applicant  may  elect  to  present.  This 
material  is  neither  mandatory  nor 
regulatory  in  nature  and  does  not 
constitute  a  regulation.  Accordingly,  the 
FAA  is  proposing  and  requesting 
comments  on  proposed  revised  AC 
23.1419-2B,  which  will  provide  more 
detailed  and  uniform  guidance  in 


showing  compliance  with  the  existing 
regulation. 

Issued  in  Kansas  City,  Missouri,  on  March 
29,  2002. 
Michael  K.  Dahl. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft<2ertification  Service. 
[PR  Doc.  02-8780  Filed  4-10-02;  8:45  am] 
BUJNG  COOE  4m»-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aging  Transport  Systems  Rulsmaldng 
Advisory  Commutes  Meeting 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Notice  of  public  meeting 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee  (ATSRAC). 
DATES:  The  FAA  will  hold  the  meeting 
on  April  24  and  25.  2002,  frt)m  9  a.m. 
to  4  p.m.  on  the  first  day  and  frtim  8 
a.m.  to  3:30  p.m.  on  the  second  day. 
ADDRESSES:  Honeywell,  1944  E.  Sky 
Harbor  Circle,  Phoenix,  Arizona  85034. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  Stroman,  Office  of  Rulemaking, 
ARM-208,  FAA,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470;  fax  (202) 
267-5075;  or  e-mail 
shirley.stroman@faa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  annotmces  a  meeting  of  the  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee,  which  will  be 
held  at  Honeywell,  1944  E.  Sky  Harbor 
Circle,  Phoenix,  Arizona  85034. 

The  agenda  topics  for  the  meeting  will 
include  the  following: 

•  Update  on  the  Enhanced 
Airworthiness  Programs  for  Airplane 
Systems  (EAPAS)  Plan 

•  Status  of  FAA's  Research  and 
Development  Program  on  Aging 
Systems 

•  Review  of  the  Intrusive  Inspection 
Recommendations 

•  Discussion  of  Draft  Reports  from  the 
Wire  System  Certification  Requirements 
and  Standard  Wire  Practice  Manual 
Harmonization  Working  Groups 

•  Discussion  of  Draft  Report  and 
Advisory  Circular  120-xx  from  the 
Enhanced  Maintenance  Criteria  for 
Systems  Harmonization  Working  Group 

•  Status  of  the  Enhanced  Training 
Program  for  Wire  Systems 
Harmonization  Working  Group's  Tasks 

Meeting  attendance  is  open  to  the 
public.  However,  space  will  be  limited 
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by  the  size  of  the  available  meeting 
room.  The  FAA  will  provide 
teleconference  services  to  individuals 
who  wish  to  participate  by  telephone 
and  who  submit  their  requests  before 
April  16th.  If  you  use  the  teleconference 
service  from  within  the  Washington,  DC 
metropolitan  calling  area,  the  call  would 
be  considered  local.  However,  callers 
from  outside  this  calling  area  will  be 
responsible  for  paying  long-distance 
ch^es.  hi  addition  to  teleconferencing 
services,  we  will  provide  sign  and  oral 
interpretation,  as  well  as  a  listening 
device  if  requests  are  made  within  7 
calendar  days  before  the  meeting.  You 
may  arrange  for  these  services  by 
contacting  the  person  listed  under  the 
FOR  FURTHER  INFORMATION  CONTACT 
heading  of  this  notice. 

The  public  may  present  written 
statements  to  the  Committee  by 
providing  20  copies  to  the  Committee's 
Executive  Director  or  by  bringing  the 
copies  to  the  meeting.  Public  statements 
will  only  be  considered  if  time  permits. 

Issued  in  Washington,  £)C.  on  March  29. 
2002. 

Anthony  F.  Fazio, 
Director.  Office  of  Ruleipaking. 
[FR  Doc.  02-8785  Filed  4-9-02;  9:30  am] 

BHJJNQ  COOe  4910-13-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
(02-08-C-OO-YKM)  to  impose  and  use 
a  passenger  facility  charge  (PFC)  at 
Yalcima  Air  Tenminai-McAiiister  Field, 
Submitted  bi  ttie  Yalcima  Air  Terminal 
Board,  Yakima  Air  Terminal-McAllister 
FMd,  Yakima,  Washington 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  hitent  to  Riile  on 
Application. 

summary:  The  FAA  proposes  to  rule  and 
invites  pubUc  comment  on  the 
application  to  impose  a  PFC  at  Yakima 
Air  Terminal-McAllister  Field  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  13,  2002. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  tripUcate  to  the  FAA  at  the  foUovying 
address:  J.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration: 
1601  Lind  Avenue  SW.,  Suite  250, 
Renton,  Washington  98055. 


In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bob  Clem, 
Airport  Manager,  at  the  following 
address:  2400  West  Washington 
Avenue.  Yakima,  Washington  98903. 
Air  Carriers  and  foreign  air  carriers  may 
submit  copies  of  written  comments 
previously  provided  to  Yakima  Air 
Terminal-Mcallister  Field,  imder  section 
158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Lee-Pang;  Seattle  Airports 
District  Office,  SEA-ADO;  Federal 
Aviation  Administration;  1601  Lind 
Avenue  SW..  Suite  250,  Renton, 
Washington.  98055.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPI.EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  02-08-C- 
00-YKM  to  impose  a  PFC  at  Yakima  Air 
Terminal-McAllister  Field,  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  March  29,  2002,  the  FAA 
determined  that  the  application  to 
impose  a  PFC,  submitted  by  Yakima  Air 
Terminal  Board,  Yakima.  Washington, 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  July  26,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  March 
1,  2004. 

Proposed  charge  expiration  date:  July 
1,2004. 

Total  requested  for  impose  authority: 
$55,000. 

Brief  description  of  proposed  project: 
Security  Enhance  Projects. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Air  taxi/ 
commercial  operators  enplaning  less 
than  1%  of  airport's  total  enplanements. 

Any  i>erson  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  FOR  FURTHER  INFORMATION 
CONTACT  and  at  the  FAA  Regional 
Airports  Office  located  at:  Federal 
Aviation  Administration,  Northwest 
Moimtain  Region,  Airports  Division, 
ANM-600, 1601  Lind  Avenue  SW., 
Suite  315,  Renton.  WA  98055-4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  and 
notice  and  other  docimients  germane  to 
the  application  in  person  at  the  Yakima 
Air  Terminal-McAllister  Field. 


Issued  in  Renton.  Washington  on  March 
29.  2002. 
David  A.  Field, 

Manager,  Planning,  Programming,  and 
Capacity  Branch.  Northwest  Mountain 
Region. 

(FR  Doc.  02-8784  Filed  4-10-02;  8:45  am] 
BILUNG  CO06  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Terrain  Awareness  and  Warning 
System 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

action:  Notice  of  availability  for  public 

comment. 

SUMMARY:  This  notice  announces  the 
availability  of  and  request  comments  on 
a  revised  draft  Technical  Standard 
Order  (TSO)-Cl51b.  Terrain  Awareness 
and  Warning  System.  The  draft  TSO 
tells  persons  seeking  a  TSO 
authorization  or  letter  of  design 
approval  what  minimum  performance 
standards  (MPS)  their  terrain  awareness 
and  warning  systems  must  meet  to  be 
identified  with  the  applicable  TSO 
marking. 

DATES:  Conunents  must  identify  the 
TSO  file  niunber  and  be  received  on  or 
before  June  29.  2002. 

ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Federal  Aviation  Administration.  Small 
Airplane  Directorate,  File  No.  TSO- 
Cl5lb,  Regulations  and  Policy,  ACE- 
111,  901  Locust,  Room  301,  Kansas  City, 
MO  64106.  Or  deliver  comments  to: 
Federal  Aviation  Administration,  Small 
Airplane  Directorate  901  Locust,  Room 
301,  Kansas  City,  MO. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lowell  Foster,  ACE-111,  Federal 
Aviation  Administration,  Small 
Airplane  Directorate,  901  Locus,  Room 
301,  Kansas  City,  MO.  64106,  Telephone 
(816)  329-4125. 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  argimients  as  they  desire 
to  the  above  specified  address. 
Conunents  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  815,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
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received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Ehrector  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Background 

This  is  a  revised  TSO  that  sets  forth 
minimum  operational  performance 
standards  that  a  Terrain  Awareness  and 
Warning  System  (TAWS)  equipment 
must  meet  to  be  identified  with  the 
TSO-Cl5lb  Class  A,  B,  or  C  marking. 
This  revision  adds  the  requirements  for 
a  Class  C  designation. 

The  standards  of  this  TSO  apply  to 
equipment  intended  to  provide  pilots 
and  ffight  crew*  with  both  aural  and 
visual  alerts  to  aid  in  preventing  an 
inadvertent  controlled  flight  into  terrain 
(CFTT)  accident.  Class  A  and  B  TAWS 
equipment  are  required  by  14  CFR  parts 
91,  135,  and  121.  Class  C  equipment  is 
intended  for  volimtary  installations  on 
aircraft  not  covered  by  the  TAWS 
requirements  in  14  CFR  parts  91, 135, 
and  121. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO-Cl51b 
may  be  obtained  via  the  information 
contciined  in  section  titled  "For  Further 
Information  Contact."  Copies  of  RTCA 
Document  No.  RTCA/DO-160D, 
"Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment," 
dated  July  29,  1997,  RTCA/DO-161A. 
Minimum  Performance  Standards — 
Airborne  Ground  Proximity  Warning 
Equipment,"  dated  May  27, 1976, 
RTCA/DO-200A/EURCAE  ED-76, 
"Standards  for  Processing  Aeronautical 
Data."  dated  September  18, 1998,  and 
RTCA/DO-178B,  "Software 
Considerations  in  Airborne  Systems  and 
Equipment  Certification,"  dated 
December  1, 1992,  may  be  purchased 
from  RTCA,  hic.  1828  L  Street.  NW.. 
Suite  815,  Washington,  DC  20036. 

Issued  in  Washington,  E)C,  on  March  29. 
2002. 

Nancy  Lane, 

Acting  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
[FR  Doc.  02-8783  Filed  4-10-02;  8:45  am) 
mujHO  cooe  4»io-i»-m 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Dodwt  No.  NHTSA  2002-12005,  Notice  1] 

International  Truck  and  Engine 
Corporatkm,  Receipt  of  Applkatkm  for 
Deciskxi  of  inconsequential 
Noncompliance 

International  Truck  and  Engine 
Corporation  (International)  of  Fort 
Wayne,  Indiana,  has  determined  that 
certain  model  year  2002  trucks,  series 
4300,  4400,  7300.  and  7400,  do  not  meet 
the  requirements  of  paragraph  S4.2.2  of 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  104  "Windshield  Wiping 
and  Washing  Systems."  Pursuant  to  49 
U.S.C.  30118(d)  and  30120(h), 
International  has  petitioned  for  a 
decision  that  this  noncompliance  is 
inconsequential  to  motor  vehicle  safety 
and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  part  573,  "Defect 
and  Noncompliance  Reports." 

Tliis  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

International  relates  that  the 
noncompliant  vehicles,  15,327  trucks  in 
the  U.S.  (plus  1,216  trucks  in  Canada 
not  covered  by  this  petition.)  were 
manufactured  between  October  24, 
2000,  and  October  22,  2001,  and  were 
built  with  a  washer  bottle  piunp  circuit 
that  included  a  5-amp  fuse.  When 
performing  the  washer  system  strength 
test  which  requires  that  the  reservoir  be 
filled  wdth  water  and  frozen,  the  5-amp 
fuse  blew  250  milliseconds  after  the  first 
actuation  of  the  washer  switch. 
International  has  determined  that  this  is 
noncompliant  with  regard  to  washer 
system  strength  requirements  in  FMVSS 
No.  104,  paragraph  S4.2.2,  which  states, 
"Each  multipurpose  passenger  vehicle, 
truck,  and  bus  shall  have  a  windshield 
washing  system  that  meets  the 
requirements  of  SAE  Recommended 
Practice  J942,  November  1965,  except 
that  the  reference  to  "the  effective  wipe 
pattern  defined  in  SAE  J903,  paragraph 
3.1.2'  in  paragraph  3.1  of  SAE 
Recommended  Practice  J942  shall  be 
deleted  and  'the  pattern  designed  by  the 
manufacturer  for  the  windshield  wiping 
system  on  the  exterior  surface  of  the 
windshield  glazing'  shall  be  inserted  in 
lieu  thereof." 

International  does  not  believe  that  a 
blown  fuse  in  the  windshield  washer 
circuit  constitutes  a  risk  to  highway 
safiety  in  the  unique  situation  of  frozen 
water  in  the  washer  reservoir. 


International's  test  results  with  the  5- 
amp  fuse  in  the  circuit  indicated 
coriformance  to  all  system  strength 
requirements  of  SAE  J942,  "Passenger 
Car  Windshield  Washing  Systems," 
including  section  4.2.2(a)  related  to 
plugged  nozzles,  except  for  section 
4.2.2(b),  which  International  believes  to 
be  a  very  low  risk  of  happening  in  an 
operational  environment. 

According  to  International,  when 
operating  the  vehicle  with  the  specified 
washer  fluid  for  this  system,  the  system 
woiild  have  a  very  low  possibility  of 
being  frozen  (in  the  mixed  state  of  47 
percent,  it  has  a  freeze  point  of— 48 
degrees  C).  Therefore,  the  probability  of 
blowing  a  fuse  because  of  fit)zen  fluid 
is  very  low. 

International  has  had  vehicles  of 
various  model  types  in  operation  for 
approximately  13  months  before  the 
date  of  the  petition  (December  7,  2001) 
with  no  reported  field  problems.  Also 
warranty  records  for  the  washer  system 
as  of  that  date  show  a  "very  low 
incident  rate"  for  the  washer  system  as 
a  whole  (16  claims)  compared  with  total 
vehicle  population  build  (19,880).  None 
of  these  claims  relate  to  the  failed  test 
condition  of  bozen  water  in  the  washer 
reservoir. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  ^plication  described 
above.  Comments  should  refer  to  the 
docket  niunber  and  be  submitted  to  : 
U.S.  Department  of  Transportation, 
Docket  Management,  Ro<Hn  PL-401 ,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  suppc»ting  materials, 
and  all  conunents  received  after  the 
closing  date,  will  also  be  filed  and  Mrill 
be  considered  to  the  extent  possible. 
After  the  Administrate  has  determined 
that  the  application  will  be  granted  or 
denied,  a  decision  notice  vnll  be 
published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below.  Comment  closing  date:  May  13. 
2002. 

(49  U.S.C.  301118,  301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  April  5,  2002. 

Stephen  R.  Kratzke, 

Associate  Administrator,  for  Safety 
Performance  Standards. 
IFR  Doc  02-8791  Filed  4-10-02;  8:45  am) 
■UMQ  cooe  4»to-as-p 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Rsvlsw, 
Commsnt  Request 

April  4,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by     . 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 


Fofm 


Fonr  3115 
Sctiedule  A 
Schedule  B 
Schedule  C 
Schedule  0 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  4he 
Treasiuy.  Room  2110, 1425  New  York 
Avenue,  NfW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  May  13,  2002  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0152. 
Form  Number:  IRS  Form  3115. 
Type  of  Review:  Extension. 
Title:  Application  for  Change  in 
Accoimting  Method. 


Description:  Form  3115  is  used  by 
taxpayers  who  wish  to  change  their 
method  of  computing  their  taxable 
income.  The  form  is  used  by  the  IRS  to 
determine  if  electing  taxpayers  have  met 
the  requirements  and  are  able  to  change 
to  the  method  requested. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions,  farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6,400. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 


20  hr.,  34  min 
4  hr,  18  min 

4  hr..  46  min 
27  hr.,  1  min 

5  hr.,  1  min    . 


Leaming  atwut  the  law  or  the 
form 


3  hr.,  15  min 
1  hr.,  40  min 

45  min    

1  hr.  39  min 
1  hr.,  59  min 


Preparing  and  sending  tt>e  form  to 
the  IRS 


4  hr.,  55  min. 

1  hr.,  50  min. 

2  hr.,  4  min. 

3  hr.,  22  min. 
2  hr,  9  min. 


Frequency  of  Response:  On  occasion, 
Quarterly,  Other  (when  needed). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  272,062  hours. 

Clearance  Officer:  Glenn  P.  Kirkland, 
Internal  Revenue  Service,  Room  6411, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer. 
(PR  Doc.  02-8802  Filed  4-10-02;  8:45  am] 

MUMO  COOe  4a30-«1-P 

DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Rsvlsw; 
Comment  Rsqusst 

April  4,  2002. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
caUing  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington.  DC  20220. 


DATES:  Written  comments  should  be 
received  on  or  before  May  13,  2002  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1762. 

Form  Number:  IRS  Form  8050. 

Type  of  Review:  Extension. 

Title:  Direct  Deposit  of  Corporate  Tax 
Refund. 

Description:  This  form  is  used  to 
request  a  deposit  of  a  tax  refund  directly 
into  an  account  at  any  U.S.  bank  or 
other  financial  institution. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Niunber  of  Respondents/ 
Recordkeepers:  210,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 1  hr.,  25  min. 
Leaming  about  the  law  or  the  form — 6 

min. 
Preparing,  copying,  assembling,  and 

sending  the  form  to  the  IRS — 7  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  348.600  hours. 

OMB  Number:  1545-1771. 

Revenue  Procedure  Number:  Revenue 
Procedure  2002-15. 

Type  of  Review:  Extension. 

Title:  Automatic  Relief  for  Late  Initial 
Entity  Classification  Elections-Check  the 
Box. 

Description:  26  CFR  §  301.9100-1  and 
§  301-9100-3  provides  the  Internal 
Revenue  Service  with  authority  to  grant 
relief  for  late  entity  classification 
elections.  This  revenue  procedure 
provides  that,  in  certain  ciraimstances, 
taxpayers  whose  initial  entity 


classification  election  was  filed  late  can 
obtain  relief  by  filing  Form  8832  and 
attaching  a  statement  explaining  that  the 
requirements  of  the  revenue  procedure 
have  been  met. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden: 
100  hours. 

Clearance  Officer:  Glenn  P.  Kirkland. 
Internal  Revenue  Service,  Room  6411. 
1111  Constitution  Avenue,  NW, 
Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  02-8803  Filed  4-10-02;  8:45  am) 

BUJNQ  COOE  4S30-O1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Former 
Prisoners  of  War,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  Former  Prisoners  of  War 
will  be  held  on  April  22-24,  2002.  at  the 
Department  of  Veterans  Affairs  Central 
Office.  810  Vermont  Avenue  NW..  Room 
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730,  Washington,  DC  20420.  Each  day 
the  meeting  will  convene  at  9  a.m.  and 
end  at  4:30  p.m.  The  meeting  is  open  to 
thepubic. 

The  piupose  of  the  conunittee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
on  the  administration  of  benefits  imder 
Title  38.  United  States  Code,  for 
veterans  who  are  former  prisoners  of 
war,  and  to  make  recommendations  on 
the  needs  of  such  veterans  for 
compensation,  health  care  and 
rehabiUtation. 

The  agenda  for  April  22  will  begin 
with  an  introduction  of  Committee 
members  and  dignitaries,  a  review  of 
Committee  reports,  an  update  of 
activities  since  the  last  meeting,  and  . 
period  for  POW  veterans  and/or  the 
public  to  address  the  committee.  The 
Conunittee  will  also  discuss  future 
plans  for  the  VA  POW  Leaming 
Seminars,  and  conclude  with  a  report 
from  the  Special  Medical  Panel  on 
Presiunptive  Conditions  among  Former 
Prisoners  of  War.  The  agenda  on  April 
23  will  include  a  review  of  VA's 
Compensation  and  Pension  Service 
activities,  including  new  outreach 
initiatives  to  Former  POWs.  as  well  as 
a  progress  report  from  VA's 
Presumptions  Process  Workgroup.  The 
Committee  will  also  hear  presentations 
on  the  activities  of  the  VeteFans  Health 
Administration,  including  a  report  on 
priority  for  POWs  in  Long-Term  Health 
Care  programs.  The  session  will  then 
hear  a  presentation  from  the  Robert  E. 
Mitchell  Center  for  Prisoner  of  War 
Studies.  The  day  will  conclude  with  a 
general  discussion.  On  April  24,  the 
Committee's  Medical  and 
Administrative  subcommittees  will 
break  out  to  discuss  their  activities  and 
report  back  to  the  Committee. 


Additionally,  the  Committee  will 
review  and  analyze  the  comments 
discussed  throughout  the  meeting  for 
the  purpose  of  assisting  and  compiling 
a  final  report  to  be  sent  to  the  Secretary. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
Ronald  J.  Henke,  Director, 
Compensation  and  Pension  Service  (21), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW.,  Washington,  DC 
20420.  A  report  of  the  meeting  and 
roster  of  Committee  members  may  be 
obtained  from  Mr.  Henke. 

Dated:  April  4,  2002. 

By  direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Doc.  02-8776  Filed  4-10-02;  8:45  am] 

BILUNG  CODE  832(M)1-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Professional  Certification  and 
Licensure  Advisory  Committee;  Notice 
of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  Professional  Certification  and 
Licensure  Advisory  Committee  will 
meet  at  the  Department  of  Veterans 
Affairs,  Veterans  Benefits 
Administration  Education  Conference 
Room  601V,  1800  G  St.  NW., 
Washington,  DC,  on  Tuesday,  April  23, 
2002,  from  8:30  a.m.  to  4  p.m.,  and  from 
8  a.m.  and  12  p.m.  on  Wednesday,  April 
24,  2002.  The  meeting  is  open  to  the 
public.  The  purpose  of  the  committee  is 


to  review  the  requirements  of 
organizations  or  entities  offering 
licensing  and  certification  tests  to 
individuals  for  which  payment  for  such 
tests  may  be  made  under  chapters  30. 
32.  34.  or  35  of  Title  38.  United  States 
Code. 

On  April  23.  the  meeting  will  begin 
with  opening  remarks  and  an  overview 
by  Ms.  Scindra  Winbome.  Committee 
Chair.  Diuing  the  morning  session, 
discussions  will  include  outreach 
actions  and  training  for  State  approving 
agency  personnel.  Diuing  the  afternoon 
session,  the  Committee  will  discuss 
related  programs  including: 
Certification  Opportunities  On-line, 
Defense  Activities  Non-Traditional 
Education  Support,  and  Licensing  and 
Certification  Approval  System.  The 
day's  agenda  will  conclude  with  a 
review  of  past  imfinished  business.  On 
April  24.  the  meeting  will  include 
opportunities  to  discuss  the  materials 
presented  on  the  previous  day  and  any 
new  business  or  other  related  issues  the 
Conunittee  deems  appropriate. 

Those  plaiming  to  attend  this  open 
meeting  should  contact  Mr.  Giles 
Larrabee  or  Mr.  Michael  Yunker  at  (202) 
273-7187.  Interested  persons  may 
attend,  appear  before,  or  file  statements 
with  the  Committee.  Statements,  if  in 
written  form,  may  be  filed  before  the 
meeting,  or  within  10  days  after  the 
meeting.  Oral  statements  will  be  heard 
at  9  a.m.  Wednesday,  April  24,  2002. 

Dated:  April  4.  2002. 

By  direction  of  the  Secretary.' 
Nora  E.  Egan. 

Committee  Management  Officer. 
[FR  Doc.  02-8775  Filed  4-10-02;  8:45  am] 
BILUNG  COOE  8320-01-M 
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DEPAFITMENT  OF  LABOR 


Emptoyment  Standards 
Administration;  Wags  and  Hour 
Division 

29CFRPart552 

RIN  1215-AA82 

Application  Of  ths  Fair  Laix>r 
Standards  Act  to  Domsstic  Ssrvics 

Correction 

In  proposed  rule  document  02-8382 
beginning  on  page  16668  in  the  issue  of 


Monday,  April  8,  2002,  make  the 
following  correction: 

On  page  16668,  in  the  second  colimin, 
imder  the  heading  "DATES",  "April  18, 
2002"  should  read,  "April  8,  2002". 

[FR  Doc.  C2-8382  Filed  4-10-02;  8:45  am) 
MLUNO  COOe  1SOS-01-0 


Thursday, 
April  11,  2002 


Part  n 


Protection  Agency 


40  CFR  Part  63       . 
National  Emission  Standards  for 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPari63 

[FRL-7163-71 
RIN2060-AF28 

National  Emisalon  Standarda  for 
Hazardoua  Air  Pollutanta  for  Petroleum 
Rafinarlaa:  Catalytic  Cracking  Unlta, 
Catalytic  Reforming  Unlta,  and  Sulfur 
Recovery  Unlta 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

summary:  This  action  establishes  final 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
certain  types  of  affected  sources  at 
petroleiun  refineries.  The  affected 
sources  include  cataljrtic  cracking  imits 
(CCU),  catalytic  reforming  units,  and 
sulfur  recovery  units,  as  well  as 
associated  by-pass  lines.  The  EPA  has 
identified  petroleiun  refineries  as  major 
sources  of  hazardous  air  pollutants 
(HAP).  Hazardous  air  pollutants  that 
would  be  reduced  by  this  final  rule 
include  organics  (acetaldehyde, 
benzene,  formaldehyde,  hexane,  phenol, 
toluene,  and  xylene);  reduced  sulfur 
compounds  (carbonyl  sulfide,  carbon 
disulfide);  inorganics  (hydrogen 
chloride,  chlorine);  and  particulate 
metals  (antimony,  arsenic,  beryllium, 
cadmiiun,  chromiiun,  cobalt,  lead, 
manganese,  and  nickel).  The  health 
effects  of  exposure  to  these  HAP  can 
include  cancer,  respiratory  irritation, 
and  damage  to  the  nervous  system. 
These  final  standards  implement  section 
112(d)  of  the  Clean  Air  Act  (CAA)  by 
requiring  all  petroleiun  refineries  that 
are  major  sources  to  meet  standards 
reflecting  the  application  of  the 
maximum  achievable  control 
technology  (MACT).  When  ftiUy 
implemented,  this  rule  will  reduce  HAP 
emissions  from  the  affected  sources  by 
nearly  11.000  tons  per  year  tpy — an  87 
percent  reduction  from  ciurent  levels. 
Emissions  of  other  pollutants  such  as 
volatile  organic  compounds  (VCXD). 
particulate  mattw  (PM),  carbon 


monoxide  (CO),  and  hydrogen  sulfide 
will  be  reduced  by  about  60,000  tpy. 
EFFECTIVE  DATE:  April  11,  2002. 
ADDRESSES:  Docket  No.  A-97-36 
contains  supporting  information  used  in 
developing  this  rule.  The  docket  is 
located  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460  in  room  M-1500, 
Waterside  Mall  (groimd  floor),  and  may 
be  inspected  from  8:30  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  basis  for  the  rule, 
contact  Mr.  Robert  B.  Lucas,  Waste  and 
Chemical  Process  Group,  Emission 
Standards  Division  (C439-03),  Office  of 
Air  Quality  Planning  and  Standards, 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919) 
541-0884,  electronic  mail  address, 
"Iucas.bob@epa.gov;"  for  information 
concerning  legal  matters,  contact  Mr. 
Richard  Vetter.  Emission  Standards 
Division  (C43»-03).  Office  of  Air 
Quality  Planning  and  Standards,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
2127,  electronic  mail  address, 
"vetter.rick®epa.gov"  for  questions 
concerning  compliance  determinations, 
contact  Mr.  Thomas  Ripp,  Office  of 
Enforcement  and  Compliance  Assurance 
{2223A),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460,  telephone 
niunber  (202)  564-7003,  electronic  mail 
address,  "ripp.tom&epa.gov"  or  for 
information  on  the  test  methods,  contact 
Ms.  Rima  Howell,  Emissions  Monitoring 
and  Analysis  Division  (D205-02),  Office 
of  Air  Quality  Planning  and  Standards, 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919) 
541-0443.  electronic  mail  address, 
"howell.rima@epa.gov".  For 
applicability  determination  questions, 
refer  to  the  table  in  die  SUPPLEMENTARY 
INFORMATION  section. 
SUPPLEMENTARY  INFORMATION:  Docket. 
The  docket  is  an  organized  and 


complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rule.  The  docket  is 
a  dynamic  file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  rules  and  their  preambles, 
the  contents  of  the  docket  will  serve  as 
the  record  in  the  case  of  judicial  review. 
(See  section  307(d)(7)(A)  of  Uie  CAA.) 
Other  material  related  to  this 
ndemaking  is  available  for  review  in  the 
docket  or  copies  may  be  mailed  on 
request  bom  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may   ' 
be  charged  for  copying  docket  materials. 

World  Wide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  final  rule  will 
also  be  available  on  the  WWW  through 
the  Technology  Transfer  Network 
(TTN).  Following  signature,  a  copy  of 
the  rule  will  be  posted  on  the  TTN's 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  at 
http://www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Judicial  Review.  Today's  action 
constitutes  final  administrative  action 
on  the  proposed  NESHAP  for  CCU, 
catalytic  reforming  units,  and  sulfur 
recovery  units  (63  FR  48890,  September 
11, 1998).  Under  section  307(b)(1)  of  the 
CAA,  judicial  review  of  the  final  rule  is 
available  only  by  filing  a  petition  for 
review  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  by  Jime 
10.  2002.  Under  section  307(b)(2)  of  the 
CAA.  the  requirements  that  are  the 
subject  of  this  dociunent  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 

Regional  Contacts  for  Applicability 
Determination 


Region  I,  Director,  Air  Compliance  Programs,  EPA  New  England,  1 
Congress  Street,  Suite  1100  (SEA),  Boston,  MA  02114-2023.  Ptwne 
contact:  (617)  918-1656  FAX:  (617)  918-1112. 

Region  III.  Dianne  Walker  (3AP11)  U.S.  EPA,  1650  Arch  Street,  Phila- 
delphia, PA  1910^-2029,  Ptwne:  (215)  814-3297.  FAX:  (215)  814- 
5103. 

Region  V.  Kathy  Keith  U.S.  EPA,  77  West  Jackson  Boulevard,  Chi- 
cago. IL  60604-3507,  Phone:  (312)  353-6956,  FAX:  (312)  353-4135. 


Regkxi  II,  U.S.  EPA,  290  Broedway,  ^4ew  YoiK  NY  10007-1866. 
Phone  (212)  637-3000,  FAX  (212)  637-3526. 

Regkxi  IV,  Leonardo  Ceron,  U.S.  EPA,  61  Forsyth  Street,  SW.,  At- 
lanta, GA  30303-3104.  Phone:  (404)  562-9900.  FAX:  (404-562- 
8174. 

Rejpon  VI,  U.S.  EPA,  Martin  E.  Brittain  (214)  665-7206,  Jonattwn  York 
(214)  665-7289,  Barry  FekJman  (214)  665-7439,  Fountain  Place. 
12th  Floor,  Suite  1200.  1445  Ross  Avenue,  Dallas,  TX  75292-2733. 
FAX:  (214)  665-2146. 
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Region  VI!,  BiH  Peterson,  U.S.  EPA,  726  Minnesota  Avenue,  Kansas 
City.  KB  66101,  Phone:  (913)  551-7881,  FAX:  (913)  551-7467. 


Region  IX,  John  Kim,  U.S.  EPA,  75  Hawthorne  Street  (AIR-5),  San 
Francisco,  CA  94105,  Ptione:  (415)  744-1263.  FAX:  (415)  744-2499. 


Regkm  VIII,  Art  Pakxnares  (303-312-6332),  e-mail: 
PalomaresArtOepa.gov,  Tami  Thomas-Burton  (303-312-6581).  e- 
mail:  Thomas-burton. tami ©epa.gov,  U.S.  EPA,  MACT  Enforcement, 
999  18th  Street,  Suite  500.  ENF-T,  Denver,  Cotorado  80202,  FAX: 
303-312-6409. 

Region  X,  Ka^-Hon  Shum,  U.S.  EPA,  Office  of  Air  Quality,  1200  Sixth 
Avenue  (OAQ-107),  Seattle,  Washington  98101,  Phone:  (206)  553- 
2117,  FAX:  206-553-0149. 


Regulated  Entities.  Categories  and  entities  potentially  regulated  by  this  action  include: 


Category 


Industry 


Federal  Govemment 
State/k)cal/tribal 


SIC  code 


2911 


NAIC 


32411 


Examples  of  regulated  entities 


Petroleum  refineries  that  operate  CCU,  catalytic  reform- 
ing units,  or  sulfur  recovery  units. 
Not  affected. 
Not  affected. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §  63.1561  of  the 
final  rule.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
appropriate  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Outline.  The  information  in  this 
preamble  is  organized  as  follows: 

I.  Background 

n.  Summary  of  Final  Rule  and  Changes  Since 

k  Proposal 
.  Who  must  comply  with  this  rule? 

B.  What  equipment  is  covered? 

C.  When  must  I  comply? 

D.  What  are  the  emission  limitations  and 
other  standards? 

E.  How  do  I  demonstrate  initial 
compliance? 

F.  How  do  I  demonstrate  continuous 
compliance? 

G.  What  are  the  notification, 
recordkeeping,  and  reporting 
requirements? 

n  .  Suirunary  of  Enviroiunental,  Energy,  and 
Economic  Impacts 

A.  What  are  the  air  quality  impacts? 

B.  What  are  the  cost  impacts? 

C.  What  are  the  economic  impacts? 
lO.  What  are  the  non-air  health  and . 

environmental  Impacts? 
E.  What  are  the  energy  impacts? 

IV.  Summary  of  Major  Conunents  and 
Responses 

A.  Why  did  we  extend  the  compliance 
date? 

B.  What  is  the  new  alternative  nickel 
emission  limitation? 

C.  Why  did  we  not  change  the  proposed 
nickel  emission  limitation? 

D.  How  did  we  change  the  proposed 
monitoring  requirements? 

V ,  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132.  Federalism 


C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Envirormiental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13211.  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  Small  Business  Regulatory 
Enforcement  Act  of  1996  (SBREFA),  5 
U.S.C.  601  et  seq. 

H.  Paperwork  Reduction  Act 

I.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
J.  Congressional  Review  Act 

I.  Background 

The  CAA  was  created  in  part  to 
protect  and  enhance  the  quality  of  the 
Nation's  air  resources  to  promote  public 
health  and  welfare  and  the  productive 
capability  of  its  population.  Section 
112(d)  of  the  CAA  requires  us  (the  EPA) 
to  establish  standards  for  all  categories 
and  subcategories  of  major  sources  of 
HAP  and  for  area  sources  listed  for 
regiUation  imder  section  112(c).  Major 
soiut:es  are  those  that  emit  or  have  the 
potential  to  emit  at  least  10  tpy  of  any 
single  HAP  or  25  tpy  of  any 
combination  of  HAP.  Area  sources  are 
stationary  soiuces  of  HAP  that  are  not 
major  sources. 

We  received  40  public  comments  on 
the  proposed  NESHAP.  Commenters 
included  industry  representatives  and 
trade  associations,  State  and  local 
agencies,  environmental  groups, 
vendors,  and  technical  experts.  To 
provide  interested  individuals  the 
opportimity  for  oral  presentations  of 
data,  views,  or  arguments  concerning 
the  proposed  nUe,  we  held  a  public 
hearing  on  October  14, 1998,  and 
extended  the  end  of  the  public  comment 
period  fi-om  November  10, 1998,  to 
December  1. 1998  (Docket  A-97-36). 
Today's  final  rule  reflects  our  full 
consideration  of  all  the  comments  we     . 


received.  Major  public  comments  on  the 
proposed  rule  along  with  our  responses 
to  these  comments  are  siunmarized  in 
this  document.  See  the  Response  to 
Comment  Document  (Docket  A-97-36) 
for  detailed  responses  to  all  the 
comments. 

n.  Sununary  of  Final  Rule  and  Changes 
Since  Proposal 

We  revised  the  overall  format  of  the 
nile  to  make  it  easier  to  imderstand. 
implement,  and  enforce.  Separate 
sections  of  this  "plain  language"  final 
rule  cover  the  requirements  for  each 
type  of  HAP  (i.e.,  metal  HAP,  organic 
HAP,  inorganic  HAP,  or  overall  HAP) 
bom  an  affected  source.  Each  section  of 
the  rule  refers  you  (the  refinery  owner 
or  operator)  to  tables  at  the  end  of  the 
rule  that  Ust  the  specific  rule 
requirements  and  give  step-by-step 
instructions  on  how  to  demonstrate 
initial  and  continuous  compliance. 

For  purposes  of  the  final  rule,  the  tide 
has  been  changed  to  "National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Petroleiun  Refineries:  Catalytic 
Cracking  Units,  Catalytic  Reforming 
Units,  and  Sulfiu  Recovery  Units"  to 
better  describe  the  affected  popiUation. 
The  source  category  list  will  be 
amended  to  reflect  this  name  change  in 
a  separate  action. 

In  the  past  year,  six  petroleum 
refining  companies  have  signed 
voluntary  settlements  with  EPA  which 
will  add  controls  for  CCU  and  SRU  that 
will  comply  with  this  final  rule.  We 
have  not  revised  the  impact  estimates  to 
reflect  the  controls  residting  from  these 
setdements. 

A.  Who  Must  Comply  With  This  Rule? 
The  final  rule  (subpart  UUU)  applies 
to  you  if  your  petrolevun  refinery  is  a 
major  source  of  HAP  emissions  and 
includes  an  affected  soiuce  covered  by 
the  rule.  Based  on  our  data,  we  believe 
all  164  existing  petroleum  refineries  in 
the  U.S.  and  its  territories  are  major 
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sources;  132  of  these  facihties  have  one 
or  more  of  the  affected  sources  subject 
to  the  rule  requirements. 

B.  What  Equipment  Is  Covered? 

Section  63.1562  of  the  final  rule 
identifies  each  type  of  affected  soiuce  as 
well  as  equipment  or  processes  not 
covered  by  the  rule.  As  proposed,  three 
types  of  existing,  new,  or  reconstructed 
units  are  subject  to  the  rule.  These  are: 

•  Each  ecu  that  r^enerates  catalyst; 

•  Each  catalytic  reforming  unit  that 
regenerates  catalyst;  and 

•  Each  sulfur  recovery  unit  and  the 
tail  gas  treatment  unit  serving  it. 

The  rule  also  applies  to  eadi  by-pass 
line  serving  a  new,  existing,  or 
reconstructed  affected  source.  We  have 
clarified  the  applicability  of  the  rule  to 
emphasize  that  the  imit  is  the  affected 
source  while  the  emission  limits  and 
standards  apply  to  the  specified  type  of 
vent  associated  with  the  imit. 

The  final  rule  applies  only  to  the 
predominant  type  of  CCU — those  using 
a  fluidized  bed  (i.e..  fluid  CCU).  We  also 
revised  the  applicability  of  the  rule  to 
exclude  redundant  sulfur  recovery  units 
not  located  at  a  petroleum  refinery  and 
used  by  the  refinery  only  for  emergency 
or  maintenance  backup.  Consistent  with 
the  proposed  rule,  the  final  rule  doesn't 
apply  to  a  sulfur  recovery  unit  that 
doesn't  recover  elemental  sulfur,  certain 
equipment  associated  with  by- pass  lines 
(i.e.,  low  leg  drains,  high  point  bleeds, 
analyzer  vents,  open-ended  valves  or 
lines,  or  pressure  relief  valves  needed 
for  safety  reasons),  or  gaseous  streams 
routed  to  a  fuel  gas  system. 

C.  When  Must  I  Comply? 

Section  63.1563  of  the  final  rule  gives 
the  compUance  dates.  As  discussed 
further  in  section  IV.  A  of  this  document, 
we  have  included  provisions  allowing 
an  extended  compliance  date  for 
existing  fluid  CCU  located  at  a 
petroleimi  refinery  that  commits  to 
hydrotreating  the  CCU  feed  to  comply 
with  the  gasoline  sulfur  control 

requirements  in  the  Tier  2  Motor 

Vehicle  Emission  Standards  (40  CFR 
part  80)  and  the  applicable  emission 
limitations  in  subpart  UUU.  The 
compliance  date  for  these  existing 
affected  sources  will  depend  on  when 
the  refinery  must  meet  the  30  parts  per 
million  (ppm)  limit  for  gasoline  sulfur 
content,  but  can't  be  any  later  than 
December  31,  2009.  Otherwise,  affected 
sources  must  comply  within  3  years 
from  today's  date. 

We  also  clarified  the  compliance 
dates  for  new  or  reconstructed  affected 
sources.  U  you  started  your  new  or 
reconstructed  affected  source  before 
today's  date,  you  must  comply  with  the 


applicable  rule  requirements  by  today,  ff 
you  start  your  new  or  reconstructed 
affected  soiuce  after  today's  date,  you 
must  comply  with  the  rule  requirements 
upon  startup. 

D.  What  Are  the  Emission  Limitations 
and  Other  Standards? 

The  final  rule  includes  emission 
limitations  for  HAP  emissions  of 
particulate  metals  and  organic 
compounds  from  CCU,  organic  and 
inorganic  compounds  fi-om  catalytic 
reforming  units,  and  reduced  sulfur 
compounds  from  sulfur  recovery  imits. 
An  emission  limitation  means  any 
emission  limit,  operating  limit,  opacity 
limit,  or  visible  emissions  limit. 
Surrogates  are  used  in  this  rule  to 
represent  the  HAP  emissions.  They 
allow  easier,  less  expensive 
measurement  and  monitoring 
requirements.  For  CCU,  PM  and  nickel 
(Ni)  are  used  as  surrogates  for  metal 
HAJP.  Carbon  monoxide  is  used  as  a 
surrogate  for  organic  HAP  emissions. 
Total  organic  carbon  (TOC)  is  a 
surrogate  for  organic  HAP  emissions 
from  catalytic  reforming  units  while 
hydrogen  chloride  (HCl)  represents 
inorganic  HAP  emissions.  Sulfur 
dioxide  (SO2)  or  total  reduced  sulfur 
(TRS)  represent  the  reduced  sulfur  HAP 
emissions  from  sulfur  recovery  units. 

We  made  no  changes  in  the  MACT 
floor  determinations  of  control 
technologies  serving  as  the  basis  of  the 
proposed  rule.  The  emission  control 
technologies  and  limits  are  discussed  in 
the  preamble  to  the  proposed  NESHAP 
(63  FR  48890).  However,  we  did  revise 
in  other  respects  the  emission 
limitations  and  standards  that  reflect  the 
performance  of  the  MACT  floor 
technologies. 

In  response  to  public  comments,  we 
clarified  the  requirements  for  affected 
sources  also  subject  to  the  new  source 
performance  standard  (NSPS)  for 
petroleum  refineries  (40  CFR  part  60, 
subpart  J)  and  added  new  compliance 
options.  If  your  affected  source  is  also 
subject  to  the  NSPS,  complying  with  the 
NSPS  emission  limitations  also  allows 
you  to  comply  with  this  rule.  If  your 
affected  source  isn't  subject  to  the 
NSPS,  you  can  elect  to  comply  with  the 
NSPS  emission  limitations  in  order  to 
be  in  compliance  with  this  rule. 

As  further  discussed  in  section  IV.B  of 
this  dociunent,  we  also  added  a  second 
Ni  Umit  as  another  metal  HAP 
compliance  option  for  CCU.  This 
alternative  provides  an  emission  limit 
formatted  to  account  for  the  variable 
characteristics  of  these  units.  We  added 
it  to  the  rule  both  to  credit  and 
encourage  hydrotreating  of  the  CCU  fieed 


as  a  means  of  reducing  metal  HAP 
emissions  to  the  atmosphere. 

We  also  made  a  change  to  the  TOC 
emission  limit  for  catalytic  reforming 
units  in  §63.1562(b)(l)(iii)  of  the 
proposed  rule.  This  provision  exempted 
emissions  during  depressuring  and 
piuging  operations  if  the  reactor  vent 
pressure  or  differential  pressure 
between  the  reactor  vent  and  the  gas 
transfer  system  to  the  control  device 
were  under  1  poimd  per  square  inch 
gauge  (psig).  Since  5  psig  is  the  limit  in 
States  with  facilities  representing  the 
MACT  floor,  we  revised  this  provision 
to  state  that  the  emission  limitations  do 
not  apply  to  depressxuing  and  purging 
when  the  reactor  vent  pressure  is  5  psig 
or  less. 

The  final  rule  also  includes  specific 
operating  limits  for  monitored  process 
or  control  device  operating  parameters. 
Operating  limits  also  may  apply  if  you 
choose  to  comply  with  certain  options, 
such  as  the  alternative  Ni  emission 
limitations  for  CCU. 
.  Tables  1,  2,  8,  and  9  to  the  final  rule 
(subpart  UUU)  show  the  final  emission 
limitations  for  CCU.  Tables  15, 16,  22, 
and  23  to  subpart  UUU  give  the 
emission  limitations  for  catalytic 
reforming  units.  Thefinal  emission 
limitations  for  sulfur  recovery  units  are 
in  Tables  29  and  30  to  subpart  UUU. 

The  final  rule  also  includes  work 
practice  standards  for  HAP  emissions 
from  by-pass  lines.  A  work  practice 
standard  may  include  a  design, 
equipment,  work  practice,  or 
operational  requirement.  Table  36  to 
subpart  UUU  lists  the  foin  options 
provided  under  the  final  rule.  The  final 
rule  also  includes  work  practice 
standards  for  all  affected  sources.  These 
standards  require  you  to  prepare  an 
operation,  maintenance,  and  monitoring 
plan  according  to  the  rule  requirements 
and  comply  with  the  procedures  in  the 
plan.  This  plan  must  be  consistent  with 
good  air  pollution  control  practices  for 
minimizing  emissions. 

E.  How  Do  I  Demonstrate  Initial 
Compliance? 

You  must  install  and  operate  the 
required  continuous  monitoring  systems 
and  show  that  you  meet  each  emission 
limitation  or  work  practice  standard  that 
applies  to  you.  The  requirements  for 
demonstrating  initial  compliance  differ 
by  imit  type  and  according  to  whether 
or  not  yoin  affected  source  is  also 
subject  to  the  NSPS  requirements. 

If  your  CCU  or  sulfur  recovery  imit  is 
also  subject  to  the  NSPS,  you  must  meet 
the  applicable  emission  limitations  and 
monitoring  requirements  in  this  rule. 
These  requirements  in  this  case  are  the 
same  as  the  NSPS.  If  you  have  already 
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done  a  performance  test  to  demonstrate 
initial  compliance  with  the  NSPS,  you 
aren't  required  to  do  another  test  to 
demonstrate  initial  compliance  with  the 
limits  in  this  rule.  If  you  have  already 
done  a  performance  test,  you  aren't 
required  to  do  another  one  to  show  that 
your  continuous  opacity  and  emission 
monitoring  systems  meet  the  applicable 
performance  specifications.  You  can 
demonstrate  initial  compliance  for  these 
affected  sources  by  submitting  a  written 
statement  in  your  Notification  of 
Compliance  Status  certifying  that  you 
comply  with  the  applicable  NSPS 
requirements. 

We  have  revised  the  requirements  for 
affected  sources  not  subject  to  the  NSPS 
to  account  for  the  new  compfiance 
options,  as  well  as  revisions  to 
monitoring  requirements.  Your 
requirements  for  demonstrating  initial 
compliance  will  vary  according  to  the 
compliance  option  you  elect  and  the 
type  of  continuous  monitoring  system 
you  must  use. 

1.  HAP  Metal  Emissions  From  CCU 

If  you  elect  to  comply  with  the  NSPS, 
you  must  install  and  operate  a 
continuous  opacity  monitoring  system 
to  measure  and  record  the  opacity  of 
emissions  from  each  catalyst  regenerator 
vent.  The  final  rule  also  requires  a 
continuous  opacity  monitoring  system  if 
your  CCU  has  a  besh  feed  capacity  of 
20.000  barrels  per  day  (or  more)  and 
uses  an  add-on  control  device  other 
than  a  wet  scrubber  (e.g.,  an  electrostatic 
precipitator)  to  control  the  catalyst 
regenerator  vent  emissions.  You  also 
must  install  and  operate  a  continuous 
opacity  monitoring  system  if  your  CCU 
isn't  equipped  with  an  add-on  control 
dervice.  If  you  use  a  continuous  opacity 
monitoring  system  and  elect  to  comply 
with  either  of  the  Ni  limits,  you  also 
must  install  and  operate  a  continuous 
parameter  monitoring  system  to 
measure  and  record  the  gas  flow  rate. 
Or,  you  can  use  the  approved  alternative 
procedure  in  the  final  rule  to  determine 
the  gas  flow  rate. 

For  a  smaller  CCU  (fresh  feed  capacity 
20.000  barrels  per  day  or  less)  that  uses 
an  electrostatic  precipitator  to  control 
emissions  frtim  the  catalyst  regenerator 
vent,  you  can  use  a  continuous  opacity 
monitoring  system  (vdth  a  continuous 
monitoring  parameter  system  for  gas 
flow  rate  if  you  elect  either  of  the  Ni 
options)  or  continuous  parameter 
monitoring  systems.  The  continuous 
parameter  monitoring  systems  must 
measure  and  record  die  gas  flow  rate  as 
well  as  the  voltage  and  secondary 
current  (or  total  power  input). 

If  you  use  a  wet  scrubber  to  control 
emissions  from  your  catalyst  regenerator 


vent,  you  must  use  continuous 
parameter  monitoring  systems  to 
measure  and  record  the  pressure  drop 
across  the  scrubber,  the  gas  flow  rate, 
and  the  total  liquid  (or  scrubbing  liquor) 
flow  rate,  regardless  of  unit  capacity.  In 
response  to  comments,  we  exempted 
non-Venturi  wet  scrubbers  of  the  jet- 
ejector  design  from  monitoring 
requirements  and  operating  limits  for 
pressure  drop. 

Section  63.1573  of  the  final  rule 
provides  approved  alternative 
monitoring  procedures.  If  applicable, 
you  can  use  these  alternative  procedures 
to  determine  the  gas  flow  rate  rather 
than  a  continuous  parameter  monitoring 
system. 

You  must  prepare  a  site-specific  test 
plan  and  do  a  performance  test  to 
demonstrate  initial  compliance  with  the 
applicable  emission  limitation(s).  If  you 
use  a  continuous  opacity  monitoring 
system  and  elect  to  meet  the  NSPS,  you 
also  must  do  a  site-specific  performance 
evaluation  test  plan  and  performance 
evaluation  to  show  that  your  monitoring 
system  meets  the  applicable 
performance  specification. 

ff  you  use  a  continuous  opacity 
monitoring  system  and  elect  the  PM 
limit,  you  must  use  the  performance  test 
results  to  establish  a  site-specific 
opacity  operating  limit.  If  you  elect 
either  Ni  limit,  you  must  use  the 
performance  test  results  to  establish  a 
site-specific  Ni  operating  limit  based  on 
opacity,  gas  flow  rate,  equilibrium 
catalyst  Ni  concentration,  and  coke 
bum-rate  (depending  on  the  format  of 
the  option  you  elect).  You  can  use  EPA 
Method  6010b,  6020,  7520,  or  7521  in 
"Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods," 
EPA  Publication  SW-846,  Revision  5 
(April  1998)  or  an  alternative  method 
satisfactory  to  the  Administrator  to 
analyze  the  equilibrium  catalyst  Ni 
concentration.  The  final  rule  includes 
procedures  for  establishing  each  type  of 
operating  limit. 

If  you  use  continuous  parameter 
monitoring  systems  for  an  electrostatic 
precipitator  and  elect  the  PM  emission 
limitation,  you  must  use  the 
performance  test  results  to  establish 
operating  limits  for  gas  flow  rate  and 
voltage  and  secondary  current  (or  total 
power  input).  If  you  elect  either  of  the 
Ni  limits,  you  must  establish  operating 
limits  for  the  equiUbrium  catalyst  Ni 
concentration.  If  you  use  a  wet  scrubber, 
you  must  use  the  performance  test 
results  to  establish  operating  limits  for 
pressure  drop  and  liquid-to-gas  ratio  (if 
you  elect  the  PM  limit)  as  well  as 
equilibrium  catalyst  Ni  concentration  (if 
you  elect  either  of  the  Ni  limits). 


Table  3  to  subpart  UUU  shows  the 
requirements  for  continuous  monitoring 
systems  for  HAP  metal  emissions  from 
CCU.  Table  4  to  subpart  UUU  shows  the 
performance  test  requirements  under 
each  of  the  four  compliance  options. 
You  have  demonstrated  initial 
compliance  with  the  metal  HAP 
emission  limitations  if  you  meet  the 
conditions  in  Table  5  to  subpart  UUU. 

2.  Organic  HAP  Emissions  From  CCU 

Table  10  to  subpart  UUU  shows  the 
requirements  for  continuous  monitoring 
systems  for  organic  HAP  emissions  from 
CCU.  If  you  elect  to  comply  with  the 
N^S  requirements,  you  must  install 
and  operate  a  continuous  emission 
monitoring  system  to  measure  and 
record  the  concentration  by  volume  (dry 
basis)  of  CO  emissions  from  each 
catalyst  regenerator  vent. 

If  you  don't  elect  to  comply  with  the 
NSPS  requirements,  you  must  use 
continuous  parameter  monitoring 
systems.  In  response  to  conunents,  we 
have  revised  the  proposed  requirements 
for  thermal  incinerators  to  include  a 
continuous  parameter  monitoring 
system  to  measure  and  record  the 
oxygen  content  (percent  dry  basis)  in 
die  incinerator  vent  stream  as  well  as 
the  combustion  zone  temperature.  U 
your  unit  is  not  equipped  with  a 
combustion  control  device,  the  final 
rule  requires  that  you  use  a  continuous 
emission  monitoring  system.  Like  the 
NSPS,  if  you  can  demonstrate  that 
emissions  from  your  vent  average  50 
ppm  or  less,  the  final  rule  does  not 
require  a  continuous  emission 
monitoring  system  or  a  continuous 
parameter  monitoring  system. 

To  demonstrate  initial  compliance, 
you  must  prepare  a  site-specific  test 
plan  and  do  a  performance  test  to  show 
that  your  vent  meets  the  emission  limit  ■ 
If  you  use  a  continuous  emission 
monitoring  system  and  elect  to  comply 
with  the  NSPS,  you  also  must  prepare 
a  site-specific  performance  evaluation 
test  plan  and  do  a  performance 
evaluation  to  show  that  your  system 
meets  the  apphcable  performance 
specification. 

If  you  use  continuous  parameter 
monitoring  systems,  you  must  use  the 
test  results  to  establish  operating  limits 
for  combustion  zone  temperature  and 
oxygen  concentration  in  the  vent 
stream.  We  also  clarified  the 
performance  test  provisions  for  flares, 
which  require  a  visible  emissions  test  by 
Method  22  with  a  2-hour  observation 

Table  11  to  subpart  UUU  shows  the 
performance  test  requirements  for 
organic  HAP  emissions.  You  have 
demonstrated  initial  compliance  with 
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the  organic  HAP  emission  limits  if  you 
meet  Ae  conditions  in  Table  12  to 
subpart  UUU. 

3.  Organic  HAP  Emissions  From 
Catalytic  Reforming  Units 

Table  17  to  subpart  UUU  shows  the 
continuous  monitoring  system 
requirements  for  organic  HAP  emissions 
from  catalytic  reforming  units.  We 
didn't  revise  the  proposed  requirements 
for  continuous  monitoring  systems  for 
these  units. 

To  demonstrate  initial  compliance, 
you  must  prepare  a  site-specific  test 
plan  and  do  a  performance  test  to  show 
that  your  vent  meets  the  applicable 
emission  limitation.  We  revised  the 
pro{>osed  performance  test  procedures 
to  remove  Method  18  (40  CFR  part  60. 
appendix  A)  for  measurement  of  TOC 
concentration.  You  can  use  Method  25 
or  25A  for  TOC  concentration.  We  also 
clarified  the  requirements  for  flares  (see 
section  n.E  of  this  document).  Using  the 
performance  test  results,  you  must 
establish  operating  limits  for  the 
combustion  zone  temperatine  of  yoin 
combustion  control  device.  Table  18  to 
subpart  UUU  shows  the  performance 
test  requirements.  You  have 
demonstrated  initial  compliance  with 
the  emission  limitations  if  you  meet  the 
conditions  in  Table  19  to  subpart  UUU. 

4.  Inorganic  HAP  Emissions  From 
Catalytic  Reforming  Units 

Table  24  to  subpart  UUU  shows  the 
continuous  monitoring  system 
requirements  for  inorganic  HAP 
emissions  from  catalytic  reforming 
units.  We  revised  the  proposed 
requirements  for  wet  scrubbers  to 
include  a  continuous  parameter 
monitoring  system  to  measure  and 
record  the  pH  of  the  water  (or  scrubbing 
liquid]  exiting  the  scrubber  instead  of  a 
continuous  parameter  monitoring 
system  for  pressure  drop.  You  can  also 
use  the  approved  monitoring  alternative 
for  pH  strips  in  lieu  of  a  continuous 
parameter  monitoring  system.  We  also 
revised  the  proposed  nde  to  include 
requirements  for  units  with  an  internal 
scrubbing  system  (i.e.,  no  add-on 
control  device)  based  on  use  of 
colormetric  tube  sampling  systems. 

Table  25  to  subpart  UUU  shows  the 
performance  test  requirements  for 
inorganic  HAP  emissions  from  catalytic 
reforming  imits.  You  must  prepare  a 
site-specific  test  plan  and  do  a 
performance  test  to  show  that  you  meet 
the  applicable  emission  limitation.  We 
revised  the  proposed  performance  test 
requirements  to  specify  that  you  can't 
make  any  test  nms  during  the  first  hour 
or  the  last  6  hours  of  the  cycle  for  a 
semi-regenerative  or  cyclic  regeneration 


unit  Using  the  results  of  the 
performance  test,  you  must  establish 
operating  limits  for  the  liquid-to-gas 
ratio  and  pH  of  the  scrubber  water  (or 
scrubbing  liquid).  If  you  don't  use  a 
control  device,  you  must  establish  an 
operating  limit  for  the  HCl 
concentration  using  colormetric  tubes. 
You  can  use  Method  26  in  40  CFR  part 
60,  appendix  B,  to  measiue  emissions 
from  these  units.  You  have  achieved 
initial  compliance  with  the  inorganic 
HAP  emission  standards  if  you  meet  the 
conditions  in  Table  26  to  subpart  UUU. 

5.  Organic  HAP  Emissions  From  Sidfur 
Recovery  Units 

Table  31  to  subpart  UUU  shows  the 
continuous  monitoring  system 
requirements  for  organic  HAP  emissions 
from  sulfur  recovery  units.  If  you  elect 
to  comply  with  the  NSPS  requirements, 
you  must  install  and  operate  a 
continuous  emission  monitoring  system 
to  measure  and  record  the  concentration 
(dry  basis,  zero  percent  excess  air)  of 
S02  emissions  exiting  each  exhaust 
stack  for  the  unit  if  you  use  an  oxidation 
or  reduction  control  system  followed  by 
incineration.  If  you  use  a  reduction 
control  system  without  incineration, 
you  must  use  continuous  emission 
monitoring  systems  to  measiue  and 
record  the  concentration  of  reduced 
sidfur  and  oxygen  emissions.  If  you 
elect  to  comply  with  the  TRS  limit  and 
use  an  incinerator  to  control  emissions 
fat>m  your  vent,  you  must  install  and 
operate  a  continuous  emission 
monitoring  system  or  a  continuous 
parameter  monitoring  system  to 
measure  and  record  the  combustion 
zone  temperature  and  the  oxygen 
content  (percent,  dry  basis)  in  the  vent 
stream  of  the  incinerator.  If  you  do  not 
use  an  add-on  control  device  to  control 
emissions  from  your  vent,  you  must 
install  and  operate  a  continuous 
emission  monitoring  system  to  measure 
and  record  the  concentration  of  TRS. 

You  must  prepare  a  site-specific  test 
plan  and  do  a  performance  test  to  show 
that  emissions  from  your  vent  meet  the 
applicable  standard.  If  you  use  a 
continuous  emission  monitoring  system 
and  elect  to  meet  the  NSPS,  you  also 
must  do  a  site-specific  performance 
evaluation  test  plan  and  a  performance 
evaluation  to  show  that  yoin  system 
meets  the  applicable  performance 
specification.  If  you  use  continuous 
parameter  monitoring  systems,  you 
must  establish  operating  limits  for 
oxygen  concentration  as  well  as  for 
combustion  zone  temperature.  Table  32 
to  subpart  UUU  shows  the  performance 
test  requirements  for  each  option.  You 
have  demonstrated  initial  compliance  if 


you  meet  the  conditions  specified  in 
Table  33  to  subpart  UUU. 

6.  HAP  Emissions  From  Bypass  Lines 

We  revised  the  proposed  standards  for 
by-pass  lines  to  include  two  new 
equipment  options  suggested  by 
commenters.  Table  37  to  subpart  UUU 
shows  the  performance  test  requirement 
applicable  to  a  flow  indicator,  level 
recorder,  or  electronic  valve  position 
monitor.  You  have  achieved  initial 
compliance  if  you  meet  the  applicable 
conditions  for  the  work  practice  option 
you  select  shown  in  Table  38  to  subpart 
UUU. 

7.  Continuous  Monitoring  System 
Requirements 

We  added  new  sections  (§§  63.1572 
and  63.1573)  to  the  final  rule  to  clearly 
identify  the  requirements  for  monitor 
installation  and  operation  and 
monitoring  alternatives.  Table  40  to 
subpart  UUU  shows  the  requirements 
for  continuous  opacity  monitoring 
systems  and  continuous  emission 
monitoring  systems,  which  are  the  same 
as  the  NSPS.  Table  41  to  subpart  UUU 
shows  the  requirements  for  installation 
and  operation  of  continuous  parameter 
monitoring  systems.  We  have  revised 
these  requirements  to  include  more 
detailed  requirements  for  inspections 
and  calibration  checks  as  well  as 
performance  specifications  for  some 
types  of  systems.  We  also  revised  the 
rule  to  clarify  that  each  continuous 
parameter  monitoring  system  must     , 
measiue  and  record  on  an  hoinly  or 
hourly  average  basis  and  determine  and 
record  the  daily  average  value. 

The  final  rule  also  specifies  that  you 
operate  your  monitors  (or  collect  data  at 
all  required  intervals)  at  all  times  the 
affected  source  is  operating.  This  does 
not  apply  to  monitoring  malfunctions, 
associated  repairs,  required  quality 
assurance  or  control  activities,  and 
preapproved  plaimed  maintenance 
activities.  You  may  not  use  data 
recorded  during  monitoring 
malfunctions,  associated  repairs,  and 
required  quality  assurance  or  control 
activities  in  data  averages  and 
calculations  or  to  meet  a  minimum  data 
availability  requirement. 

8.  Performance  Tests,  Performance 
Evaluations,  and  Engineering 
Assessments 

Section  63.1571  of  the  final  rule 
contains  general  information  and 
criteria  you  must  meet  for  these 
activities.  We  have  clarified  the  rule  to 
'  specify  that  you  can  do  your 
performance  test  at  any  time  fix)m 
today's  date  to  your  compliance  date.  In 
response  to  comments,  we  revised 
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§  63.1564(e)  of  the  proposed  rule  to 
require  that  the  tests  be  done  under 
normal  operating  conditions  rather  than 
at  "maximum  representative  operating 
capacity  for  the  process."  You  must  base 
your  process  or  control  device  operating 
limits  on  the  performance  test 
measinements.  However,  tmless  you 
elect  one  of  the  two  Ni  options  for  metal 
HAP  emissions  from  CCU,  you  can 
adjust  the  measured  values,  if  necessary, 
using  control  device  design 
specifications,  manufactvuer 
recommendations,  or  other  applicable 
data.  You  must  docimient  any 
adjustment  to  the  satisfaction  of  yoin 
permitting  authority.  We  added  special 
provisions  to  the  rule  for  adjusting  the 
Ni-related  values. 

This  section  of  the  rule  also  covers 
how  to  change  your  operating  limit. 
While  you  can  change  yoxu  site-specific 
opacity  operating  limit  or  Ni  operating 
limit  only  by  doing  a  new  performance 
test,  you  can  change  other  operating 
limits  for  continuous  parameter 
monitoring  systems  by  doing  another 
performance  test,  a  performance  test  in 
conjunction  with  an  engineering    - 
assessment,  or  by  an  engineering 
assessment.  You  must  establish  a 
revised  limit  if  you  make  any  change  in 
the  process  or  operating  conditions  that 
could  affect  control  system  performance 
or  if  you  change  the  designated 
conditions  after  the  last  performance  or 
compliance  tests  were  done. 

F.  How  Do  I  Demonstrate  Continuous 
Compliance? 

A  new  section.  §63.1570,  of  the  final 
rule  states  your  general  requirements  for 
complying  with  this  rule.  You  must  be 
in  compliance  with  all  of  the  non- 
opacity  emission  limits  dimng  the  times 
specified  in  §  63.6(g)(1).  You  must  be  in 
compliance  with  the  opacity  emission 
limits  during  the  times  specified  in 
§  63.6(h)(1).  You  must  always  operate 
and  maintain  your  affected  source, 
including  air  pollution  and  control  and 
monitoring  equipment,  according  to  the 
provisions  in  §63.6(e)(l)(i). 

Subpart  UUU  requires  that  you 
develop  and  implement  a  startup, 
shutdown,  and  malfunction  plan 
according  to  the  requirements  in 
§  63.6(e)(3).  Diuing  periods  of  startup, 
shutdown,  or  malfunction,  you  must 
operate  your  affected  source  and  control 
eqmipment  according  to  your  plan. 

You  must  report  each  instance  in 
which  you  did  not  meet  each  emission 
limitation  or  work  practice  standard  that 
applies  to  you.  This  includes  periods  of 
startup,  shutdown,  and  malfunction. 
These  instances  are  deviations  from  the 
emission  limitations  and  work  practice 
standards  that  must  be  reported 


according  the  requirements  in  §  63.1575 
of  the  final  rule. 

Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  a  deviation  that  occixrs  during 
a  period  of  startup,  shutdown,  or 
malfunction  is  not  a  violation  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  your  startup, 
shutdown,  and  malfunction  plan.  The 
Administrator  will  determine  whether  a 
deviation  that  occiu^  during  a  period  of 
startup,  shutdown,  or  malfunction  is  a 
violation  according  to  the  provisions  in 
§  63.6(e).  As  proposed,  multiple 
deviations  from  the  same  control  device 
at  the  same  time  when  you  monitor 
process  or  control  device  operating 
parameters  are  a  single  deviation.  You 
still  must  report  each  deviation. 

You  must  demonstrate  continuous 
compliance  with  each  emission 
limitation  and  work  practice  standard 
that  applies  to  you.  To  demonstrate 
continuous  compliance  with  the 
emission  limitations  for  CCU,  you  must 
meet  each  of  the  conditions  specified  in 
Tables  6  and  7  to  subpart  UUU  (for 
metal  HAP  emissions)  and  Tables  13 
and  14  to  subpart  UUU  (for  organic  HAP 
emissions).  For  catalytic  reforming 
units,  you  must  meet  each  of  the 
conditions  in  Tables  20  and  21  to 
subpart  UUU  (for  organic  HAP 
emissions)  and  Tables  27  and  28  to 
subpart  UUU  (for  inorganic  HAP 
emissions).  For  HAP  emissions  from 
sulfur  recovery  imits,  you  must  meet 
each  of  the  conditions  in  Tables  34  and 
35  to  subpart  UUU.  Continuous 
compliance  requirements  for  by-pass 
lines  are  in  Table  39  to  subpart  UUU. 
We  have  revised  the  continuous 
compliance  requirements  to  reflect  the 
inclusion  of  new  compliance  options 
and  monitoring  requirements. 

G.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements? 

Sections  63.1574  through  63.1576  of 
the  final  rule  describe  the  requirements 
for  notices,  reports,  and  records.  As 
proposed,  you  may  be  required  to 
provide  up  to  seven  types  of  one-time 
notifications  of  applicability,  intention 
to  construct  or  reconstruct  (including 
construction  and  startup  dates), 
performance  test  dates,  and  compliance 
status. 

We  added  a  one-time  notice  for  owner 
and  operators  to  obtain  an  extension  of 
compliance  on  the  emission  limitations 
for  an  existing  CCU.  To  obtain  the 
extension,  the  owner  or  operator  must 
commit  to  adding  hydrotreatment  of  the 
CCU  feedstock  to  meet  the  final  Tier  2 
gasoline  sulfur  control  standards  (40 
CFR  part  80,  subpart  J). 


We  have  streamlined  the  data 
requirements  for  the  Notificaticm  of 
Compliance  Status  by  removing  certain 
information  on  operation,  maintenance, 
and  monitoring  of  affected  sources  and 
control  systems.  This  information  is  to 
be  included  in  a  separate  operation, 
maintenance,  and  monitoring  plan 
submitted  to  your  permitting  authority 
for  review  and  approval.  The  plan  must 
cover  each  affected  source,  monitoring 
system  or  procedure,  and  control  device 
or  method.  This  plan  also  contains 
information  such  as  the  procedures  you 
will  use  to  monitor  certain  process  or 
control  device  operating  parameters, 
your  quality  assiu'ance/quality  control 
plan  for  continuous  monitoring  systems, 
and  monitoring  and  maintenance 
schedules. 

You  must  submit  a  semiannual 
compliance  report  containing  the 
information  specified  in  the  rule.  We 
revised  the  rule  to  require  that  you  - 
submit  the  report  whether  or  not  a 
deviation  occmred  diuing  the  reporting 
period.  However,  only  siunmary 
information  is  required  if  no  deviation 
occurred.  As  proposed,  the  rule  does  not 
require  that  you  make  emergency 
reports  if  actions  taken  are  consistent 
with  yoiu  startup,  shutdown,  and 
malfunction  plan.  If  actions  taken  are 
not  consistent  with  your  plan,  you  must 
report  the  events  and  the  response  in 
your  semiaimual  compliance  report. 

We  also  revised  the  proposed  rule  in 
response  to  comments  to  include 
provisions  allowing  the  permitting 
authority  to  approve  a  period  of  planned 
routine  maintenance  for  a  refinery  with 
multiple  CCU  served  by  a  single  wet 
scrubber  emission  control  device. 
Ehulng  this  pre-approved  time  period, 
the  refinery  may  take  the  control  device 
and/or  one  of  the  process  imits  out  of 
service  for  maintenance  while  the 
remaining  process  luiit(s)  continues  to 
operate.  To  obtain  approval,  you  must 
submit  a  written  request  at  least  6 
months  before  the  planned  maintenance 
is  scheduled  to  be^  that  contains  the 
specified  information  and  data.  This 
includes: 

•  A  description  of  the  planned 
routine  maintenance  and  why  it  is  . 
necessary: 

•  The  date  the  maintenance  will 
begin  and  end; 

•  A  quantified  estimate  of  the 
emissions  (including  HAP  and  criteria 
pollutants)  that  would  be  released  with 
an  analysis  of  the  environmental 
benefits  (i.e.,  emission  reduction)  that 
would  result  as  opposed  to  dela)ring  the 
maintenance  until  the  next  unit 
turnaround;  and 

•  Actions  to  be  taken  to  minimize 
emissions  during  the  period. 
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You  must  include  a  copy  of  the 
request  in  the  comphance  report  due  for 
the  period  before  the  planned 
maintenance  is  scheduled  to  begin.  In 
the  comphance  report  due  after  the 
routine  planned  maintenance  is 
complete,  you  must  provide  foUowup 
information  on  the  maintenance 
including  the  number  of  hours  the 
control  device  did  not  operate. 

As  proposed,  you  must  keep  records 
of  the  information  and  data  required  by 
§  63.10.  This  includes  information  and 
data  you  must  record  to  show 
continuous  compliance  with  the 
emission  Umitations  and  work  practice 
standards.  You  also  must  keep  records 
of  any  changes  that  affect  the 
performance  of  yoin  emission  control 
system. 

m.  Summary  of  Environmental, 
Energy,  and  Economic  Impacts 

In  response  to  comments,  we  revised 
the  environmental  impacts  analysis  in 
two  major  respects.  First,  we 
incorporated  the  most  cvurent  (1998) 
facility-specific  data  available.  We 
removed  thermal  (non-fluid)  CCU  from 
the  analysis  because  these  units  are  not 
subject  to  the  final  rule.  Finally,  we 
changed  the  HAP  metal  emission 
estimate  methodology  to  allow  more 
site-specific  and  unit-specific  estimates 
based  on  equilibrium  catalyst  Ni 
concentrations.  The  revised 
environmental  impacts  analysis  is 
available  in  the  docket  (Docket  A-97- 
37). 

A.  What  Are  the  Air  Quality  Impacts? 

We  estimate  nationwide  HAP 
emissions  from  process  vents  on  CCU, 
catalytic  reforming  units,  and  sulfur 
recovery  units  at  12,700  tpy  at  the 
current  level  of  control.  Most  of  the  162 
existing  refineries  will  meet  the 
requirements  of  the  rule  within  3  years 
for  all  affected  sources.  A  small  niunber 
of  fluid  CCU  may  be  granted  an 
extension  of  compliance  to  install 
hydrotreating  unit(s).  When  this  rule  is 
fully  implemented  for  all  affected 
sources,  nationwide  HAP  emissions  will 
be  reduced  by  about  11 ,000  tpy.  an  87 
percent  reduction.  Emissions  of  non- 
HAP  such  as  VOC,  CO,  PM,  and 
hydrogen  sulfide  will  be  reduced  by 
about  55  percent  from  the  current  level 
of  about  109.000  tpy.  Little  or  no 
adverse  secondary  air  impacts,  water,  or 
solid  waste  impacts  are  anticipated  frt)m 
the  implementation  of  these  standards. 

B.  What  Are  the  Cost  Impacts? 

For  most  facilities,  the  costs  of  the 
rule  will  be  inciured  over  the  next  3 
years.  For  a  few  facilities,  the  costs  for 
fluid  CCU  will  be  inctured  over  the  next 


8  years  as  hydrotreatment  units  are 
installed  to  meet  the  requirements  of 
Tier  2  and  this  rule.  The  nationwide 
capital  and  annualized  costs  of  control 
equipment  (1998  dollars)  are  estimated 
at  $163  million  and  $37.2  million/yr, 
respectively.  When  fuUy  implemented, 
this  rule  is  expected  to  result  in  an 
overall  annual  national  cost  of  $47.3 
miUion.  This  includes  a  cost  of  $37.2 
million  for  operation  and  maintenance 
of  control  devices  and  a  monitoring, 
recordkeeping,  and  reporting  cost  of 
$10.1  million  ($9.2  million  for  operation 
and  maintenance  of  monitoring  systems 
and  $0.9  million  for  recordkeeping  and 
reporting). 

About  75  percent  of  the  facilities  are 
ciurently  meeting  at  least  one  of  the 
emission  limits  required  under  the  final 
rule.  The  costs  for  this  rule  are  for  the 
small  fraction  of  refineries  not  already 
meeting  the  standard.  Based  on  our  cost 
analysis,  only  29  of  the  124  CCU  (23 
percent)  and  53  of  the  185  sulfur 
recovery  imits  (29  percent)  will  require 
new  or  upgraded  controls.  We  estimate 
that  102  of  the  177  catalytic  reforming 
units  will  require  new  or  upgraded 
confrol  systems  for  HCl. 

C.  What  Are  the  Economic  Impacts? 

The  economic  analysis  for  the 
proposed  rule  showed  that  the 
estimated  price  increase  of  refined 
petroleum  products  is  0.24  percent  for 
refineries  expected  to  incur  compliance 
costs  as  a  result  of  the  rule.  The 
estimated  decrease  in  output  is  0.17 
percent  of  domestic  refinery  products. 
The  decline  in  domestic  production  is 
due  to  higher  imports  and  reduced 
quantity  demanded  due  to  higher  prices. 
However,  the  value  of  domestic 
shipments  is  expected  to  increase  by 
0.07  percent  because  the  estimated  price 
increase  more  than  offsets  the  lower 
production  volume.  Annual  net  exports 
(exports  minus  imports)  are  predicted  to 
decrease  by  0.76  percent.  Employment 
in  the  industry  is  likely  to  decrease  by 
0.19  percent  (136  jobs).  No  plant 
closures  or  significant  regional  impacts 
are  expected.  The  impacts  for  the  final 
rule  are  expected  to  be  similar  to  those 
predicted  for  the  proposed  rule  since 
the  overall  costs  and  number  of  affected 
fecilities  changed  only  slightly;  both 
overall  capital  and  aimual  costs  and 
number  of  affected  sources  are 
estimated  to  be  lower  for  the  final  rule. 
Therefore,  a  new  economic  analysis  was 
not  considered  necessary  and  was  not 
conducted  for  the  final  rule.  For  more 
information  on  the  economic  impact 
analysis  methodology  and  results, 
consult  the  "Economic  Impact  Analysis 
for  the  Petroleum  Refinery  NESHAP" 
(Docket  A-97-37). 


D.  What  Are  the  Non-Air  Health  and 
Environmental  Impacts? 

The  control  requirements  in  this  rule 
are  based  on  air  pollution  control 
systems  cmrently  in  widespread  use 
throughout  the  petroleum  refining 
industry.  The  reduction  in  emissions  of 
HAP  and  criteria  pollutants  will  result 
in  reduced  deposition  to  waterbodies. 
The  reduction  in  VOC  will  reduce  ozone 
formation  resulting  in  less  damage  to 
agricultural  crops  and  forests.  A  small 
increase  in  annual  water  usage,  about 
6.2  million  gallons  nationwide,  will 
result  from  the  increased  use  of  wet 
scrubbers. 

E.  What  Are  the  Energy  Impacts? 

The  energy  impacts  also  are  about  the 
same  as  the  proposed  rule.  Once  fully 
implemented,  annual  electric  usage  is 
expected  to  increase  by  about  67.000 
megawatt-hours  (MW-hrs).  primarily  for 
ecu  and  sulfur  recovery  unit  control 
systems.  National  natural  gas  usage, 
primarily  for  sulfur  recovery  unit 
control  systems,  is  expected  to  increase 
by  about  1.5  billion  cubic  feet  per  year. 

IV.  Summary  of  Major  Comments  and 
Responses 

A.  Why  Did  We  Extend  the  Compliance 
Date? 

Comment:  Several  industry 
conmienters  urge  us  to  defer  or  delay 
promulgation  of  the  rule  to  allow  time 
to  coordinate  with  the  Tier  2  gasoline 
sulfur  control  requirements  and  other 
rules  such  as  the  reformulated  gasoline 
(RFC)  Phase  II  standard  and  the  revised 
national  ambient  air  quality  standard  for 
PM.  Their  major  concern  is  that  plants 
will  be  required  to  install  expensive 
controls  that  may  be  extraneous  as  soon 
as  they  are  installed  depending  on  the 
outcome  of  the  Tier  2  and  other  rules. 

Response:  To  comply  with  the  Tier  2 
gasoline  sulfur  control  requirements, 
individual  refineries  ultimately  will 
need  to  produce  gasoline  with  an 
average  sulfur  content  of  30  ppm.  The 
majority  of  refineries  will  need  to 
undertake  major  construction  projects  to 
meet  this  limit.  Since  these  projects 
could  require  modification  of  CCU  and 
other  affected  soinces,  we  revised  the 
schedule  to  delay  promulgation  of  this 
rule  until  completion  of  the  Tier  2 , 
which  was  promulgated  on  February  10, 
2000  (65  FR  6698). 

For  some  refineries,  the  Tier  2  rule 
significantly  impacts  its  CCU.  These 
refineries  will  have  construction 
projects  adding  hydrotreating  of  the  feed 
to  the  CCU.  For  these  refineries,  we  also 
extended  the  compliance  date  to  allow 
more  time  for  construction  projects.  We 
believe  that  this  will  encourage  refinery 


owners  and  operators  to  employ 
hydrotreating  of  the  feedstock  to  comply 
with  the  Tier  2  rule.  As  discussed  in 
more  detail  below,  we  believe  that 
hydrotreating  the  feedstock  has 
increased  environmental  benefits 
relative  to  other  methods  of  reducing 
gasoline  sulfur. 

llie  extended  compliance  date  for 
existing  CCU  is  based  on  when  and  how 
a  refinery  produces  low  sulfur  gasoline 
to  meet  the  Tier  2  limit.  Hydrotreating 
the  feed  to  the  CCU  is  one  of  the  means 
of  producing  low  sulfur  gasoline.  As 
discussed  further  below,  hydrotreating 
the  feedstock  provides  environmental 
benefits  not  realized  with  other  methods 
of  producing  low  sulfur  gasoline.  It  is 
also,  imfortimately,  significantly  more 
expensive  than  other  methods  of 
reducing  the  sulfur  content  of  gasoUne. 

A  refinery  owner  or  operator  must 
determine  which  technology  to  use  in 
reducing  gasoline  sulfur  to  meet  the  fuel 
standards.  A  niunber  of  alternatives  are 
available.  Refineries  may  elect  to 
hydrotreat  after  the  CCU,  to  hydrotreat 
the  CCU  feedstock  or  to  implement 
some  other  form  of  desulfurization 
technology.  Hydrotreating  the  feedstock 
removes  metals  as  well  as  sulfur.  While 
hydrotreating  the  feedstock  to  the  unit 
would  allow  greater  flexibility  within 
the  overall  refinery  operations  and 
would  better  position  the  refinery  for 
any  addition^  sulfur  fuel  standards  that 
might  be  promulgated  in  the  futiu«, 
such  as  standards  to  reduce  sulfur  in 
diesel  ftiel  (64  FR  26142,  May  13, 1999), 
the  cost  of  hydrotreating  the  CCU  feed 
is  considerably  more  than  post-imit 
hydrotreating  for  desulfurization.  Thus, 
despite  the  greater  flexibihty  realized 
through  hy^treating  the  feedstock, 
there  is  an  economic  bias  against  its  use 
to  reduce  gasoline  sulfur  to  meet  the 
fuel  standards.  We  believe  that  this  bias 
could  increase  substantially  if  we  do  not 
coordinate  the  compliance  dates  for 
these  NESHAP  and  the  Tier  2  rule.  A 
substantial  increase  in  the  economic 
bias  against  hydrotreating  the  feedstock 
would  likely  result  in  less  refineries 
implementing  this  method  of  reducing 
gasoline  sulfur,  thereby  foregoing  a 
potentially  significant  enviromnental 
benefit. 

Some  facilities  will  take  longer  than  3 
years  to  comply  with  the  Tier  2 
standards.  Should  these  faciUties  elect 
to  install  hydrotreatment  units  for  the 
feed  to  the  CCU,  these  new  imits  will 
not  be  operating  at  the  comphance  date 
for  the  MACT  standard,  3  years 
promulgation.  To  avoid  non- 
oompliance,  an  owner  or  operator 
would  be  required  to  install  expensive 
PM  controls  to  comply  with  the  MACT 
standard.  These  new  controls  might 


then  become  redundant  with  the  later 
startup  of  the  hydrotreatment  unit  for 
the  feed  to  the  CCU.  Therefore,  if  the 
owner  or  operator  elects  to  install  a 
hydrotreatment  imit  for  the  feed  to  the 
CCU,  the  MACT  compliance  date  for  the 
CCU  becomes  the  same  as  the  Tier  2 
compliance  date. 

Linking  the  compliance  dates  for  the 
two  rules,  in  this  particular  instance  for 
those  refineries  that  elect  to  hydrotreat 
the  CCU  feedstock,  will  allow  the 
refinery  to  coordinate  both  decision 
making  and  the  actual  construction 
projects  and,  thus,  minimize  disruption 
to  the  refinery  operations.  We  believe 
that  not  linking  the  compliance  dates  for 
the  two  rules  could  result  in  an 
environmental  benefit  being  foregone 
and  that  linking  them  will  result  in  a  net 
environmental  benefit  because  the 
niunber  of  process  imit  shutdowns  and 
startups  would  be  minimized. 
Shutdowns  and  startups  can  result  in 
considerably  more  emissions  to  the 
atmosphere  than  operations  under 
norm^  conditions.  An  estimate  of  the 
emissions  reductions  that  would  result 
from  linking  the  compliance  dates  for 
the  CCU  MACT  standards  and  Tier  2 
fuel  standards  is  not  possible  at  this 
time.  This  is  because  we  lack 
information  regarding  how  the  refineries 
will  choose  to  comply  with  the  fuel 
standards  and  the  imcertainties 
associated  with  startup  and  shutdown  of 
these  refinery  operations. 

Linking  the  MACT  standards' 
compliance  date  to  the  Tier  2  fuel 
standards'  compliance  date  (i.e.,  the 
date  the  refinery  produces  low  sulfur 
gasoline  at  30  ppm)  will  not  result  in  an 
overall  or  complete  delay  of  the  MACT 
>  standards  for  all  CCU.  While  we  believe 
that  linking  the  compliance  dates  will 
serve  as  an  incentive  to  hydrotreat  the 
CCU  feedstock,  we  neverttieless  expect 
that  the  majority  of  faciUties  will 
comply  with  the  fuel  standards  without 
implementing  CCU  feedstock 
hydrotreating.  In  some  cases,  even  those 
that  elect  to  hydrotreat  the  feedstock 
will  comply  in  3  years  or  less  to  take 
advantage  of  the  various  pooling, 
averaging,  banking,  and  trading  options 
provided  in  the  final  Tier  2  standards. 
The  remainder  of  refineries  will  begin 
production  of  low  sulfur  gasoline  over 
the  next  8-year  period,  although  most 
are  expected  to  be  in  full  comphance 
(i.e.,  producing  gasoline  at  the  30  ppm 
annual  average)  by  the  year  2006.  In  no 
case  will  refineries  be  allowed  any  later 
than  December  31,  2009,  to  comply  with 
the  MACT  standard  for  CCU,  which 
corresponds  to  the  final  Tier  2 
compliance  date. 


B.  What  Is  the  New  Alternative  Nickel 
Eniission  Limitation? 

Comment:  Several  industry 
conunenters  urge  us  to  include  a  rate- 
based  Ni  alternative  of  0.007  lb  Ni/l.OOO 
lbs  of  coke  bum-off  in  the  final  rule. 
According  to  the  commenters,  this 
approach  avoids  penalizing  large  units 
with  low  HAP  emissions  and  equates  to 
the  NSPS  for  PM  by  using  the  highest 
or  worst  case  Ni  equilibrium 
concentration  to  convert  PM  to  Ni.  Most 
of  the  imits  that  can  comply  with  the 
PM  limit  cannot  comply  with  the  mass- 
based  Ni  limit  due  to  their  greater  size. 
The  commenters  argue  that  larger  units 
should  not  be  subject  to  a  more 
restrictive  Ni  limit  than  smaller  units 
due  to  their  greater  processing  capacity. 

Enviromnental  groups  and  one 
independent  technical  expert  strongly 
disagree  that  we  should  provide  the 
second  Ni  alternative  at  the  level 
suggested  by  industry  (i.e.,  0.007  lb/ 
1,000  lbs  of  coke  bum-off).  Commenters 
claim  that  this  altemative  is  not 
technically  equivalent  to  the  MACT 
floor,  is  not  protective  of  the 
environment  as  it  is  set  at  a  level  that 
allows  all  refiners  to  process  heavy 
feeds  with  no  control  device,  will 
actually  increase  emissions,  and  poses 
difficulties  in  ensuring  continuous 
compliance. 

Response:  After  careful  review  of  all 
the  inJFormation  and  data  collected 
following  proposal  and  received  as  part 
of  the  public  comments,  we  decided  to 
include  an  additional  metal  HAP 
altemative  for  CCU  formatted  in  terms 
of  Ni  emissions  per  1 ,000  lbs  of  coke 
bum-off.  We  concluded  that  this 
particular  format  (i.e.,  lb  Ni/1,000  lbs  of 
coke  bum-off)  does  account  for  the  wide 
variation  of  processing  capacity  within 
the  industry  and.  with  the  new 
provisions  added  to  the  final  rule,  there 
are  adequate  means  of  ensuring 
continuous  compliance. 

We  also  concluded  that  the  technical 
approach  recommended  by  the  industry 
commenters  (using  equilibrium  catalyst 
Ni  concentration  to  make  a  direct 
conversion  of  the  PM  emission  standard 
to  a  Ni  limit)  is  not  appropriate.  As 
discussed  further  in  the  Response  to 
Comment  Document,  we  must  reject  any 
method  to  derive  a  Ni  emission  limit  in 
terms  of  lb  Ni/1,000  lb  coke  bum-off 
based  on  the  PM  emission  limit  and 
some  arbitrarily  selected  equiUbrium 
catalyst  concentration,  whether  it  is  a 
median,  average  or  highest  measured 
value.  The  emission  limits  calculated 
using  these  approaches  do  not  correlate 
with  actual  emissions  (in  lb  Ni/1,000  lbs 
coke  bum-off)  of  any  CCU.  and  the 
resulting  Ni  emission  limits  are  not 
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"equivalent"  to  the  technology-based 
standard  used  as  a  basis  of  the  PM 
emission  hmit  that  characterizes 
performance  of  the  MACT  floor 
technologies.  This  is  because  the 
equilibriiun  catalyst  Ni  concentration  in 
no  way  reflects  the  performance  of  the 
MACT  floor  technology,  as  PM 
emissions.  The  equihbriimi  catalyst  Ni 
concentration  of  a  CCU  is  dependent  on 
a  complex  mixture  of  operating  and 
economic  considerations;  it  is  not 
totally  dictated  by  the  variability  of  Ni 
in  the  crude  oil  or  the  unit  feed.  In 
addition,  we  have  no  data  or 
information  to  relate  the  equilibriiun 
catalyst  metals  concentration  to  the  best 
performing  facilities  (i.e.,  the 
equilibrium  catalyst  metal  concentration 
does  not  reflect  or  relate  to  control 
device  performance). 

Although  we  do  not  accept  the 
recommended  approach  in  determining 
the  emission  limit  based  on  an 
equilibrium  catalyst  conversion  factor, 
we  feel  that  the  alternative  format  in 
terms  of  lb  Ni/ 1,000  lb  of  coke  bum-off 
has  considerable  merit.  This  particular 
format  allows  for  flexible  compUance  on 
the  part  of  the  plant  owner/operator.  An 
emission  limit  expressed  in  this  format 
can  be  met  by  using  front-end 
hydrotreating,  in-process  operational 
changes,  or  end  of  pipe  add-on  controls 
alone  or  in  combination. 

In  addition,  to  comply  with  the  Tier 
2  fuel  standards,  an  owner  or  operator 
must  choose  one  of  a  number  of 
available  methods  of  reducing  sulfur  in 
gasoline.  One  of  those  methods  is  to 
hydrotreat  CCU  feedstocks.  This  method 
of  compliance  has  environmental 
benefits  not  realized  with  other 
methods.  This  is  because  feedstock 
hydrotreating  has  the  potential  to 
reduce  Ni  emissions  from  CCU, 
depending  on  what  operating  changes 
are  made  in  the  catalyst  regeneration 
processes  in  conjunction  with  the 
feedstock  hydrotreating.  We  beUeve  that 
a  Ni  emission  limit,  in  terms  of  lb  Ni/ 
1,000  lbs  coke  bum-off,  has  a  potential 
to  encourage  feedstock  hydrotreating  as 
a  means  to  comply  with  this  limit  and 
the  Tier  2  fuel  standards. 

To  determine  an  appropriate  emission 
limit,  we  examined  the  available 
emissions  data  for  the  top  performing 
ecu  in  terms  of  lb  Ni  emissions/1,000 
lb  coke  bum-off  rate.  Although  the 
currently  available  source  test  data  are 
somewhat  limited  and  are  generally 
assumed  to  be  representative  of  the 
lowest  Ni  emitters  across  the  industry, 
they  do  allow  an  analysis  following  the 
basic  criteria  established  for  a  MACT 
floor  determination. 

Through  review  of  the  emission  data, 
we  found  that  the  average  emission 


rates,  as  well  as  each  individual  test  nm 
result  for  the  top-ranked  CCU,  are  all 
below  0.001  lb  Ni/1,000  lbs  coke  bum- 
off.  Based  on  our  data  analysis,  we 
determined  that  the  emission  limit  of 
0.001  lb  Ni/1,000  lbs  coke  bura-off 
adequately  characterizes  performance  of 
the  MACT  floor  technology  while  taking 
into  account  process  and  measiuement 
variability.  This  analysis  provides  an 
emission  limit  in  the  alternative  format 
(Ni  emissions  per  unit  coke  bum)  that 
is  reflective  of  the  MACT  floor 
technology.  This  emission  limit  is 
included  in  the  final  mle  as  an 
alternative  format  to  the  PM  or  Ni  Ib/hr 
limits  that  were  also  selected  to 
characterize  the  performance  of  the 
MACT  floor  technologies.  The 
determination  of  the  emission  limit 
formatted  in  terms  of  coke  bum-off  that 
is  used  to  characterize  the  MACT  floor 
technology  is  discussed  in  more  detail 
in  the  Response  to  Comments  Document 
(Docket  A-97-36). 

C.  Why  Did  We  Not  Change  the 
Proposed  Nickel  Emission  Limitation? 

Comment:  Three  commenters  believe 
we  should  relax  the  proposed  Ni 
emission  limitation  (Ibs/hr)  for  metal 
HAP  emissions  from  CCU.  They 
question  the  method  we  used  to 
determine  the  numerical  emission  limit 
that  characterizes  the  MACT  floor 
technology  in  this  particular  format. 
According  to  the  commenters,  oiu 
variability  analysis  is  flawed  for  several 
reasons. 

•  We  used  the  z-statistic  rather  than 
the  student's  t-statistic,  which  is 
appropriate  for  small  samples  from 
populations. 

•  We  used  the  average  relative 
standard  deviation  instead  of  the  more 
representative  maximum  relative 
standard  deviation. 

•  The  analysis  includes  data  known 
to  be  false  or  problematic. 

•  We  used  the  95  percent  confidence 
level  rather  than  the  98  percent  interval, 
which  the  commenter  claims  is  an  EPA 
precedent. 

The  conunenters  also  believe  the  level 
of  emissions  that  would  be  excluded  by 
the  higher  limit  is  trivial  and  of  little 
environmental  significance.  Raising  the 
limit  would  allow  some  refineries  to 
avoid  installing  controls  that  are  not 
cost  effective  and  provide  real  de 
minimus  relief.  The  commenters 
support  a  standard  of  760  Ibs/yr  based 
on  their  approach. 

Response:  We  acknowledge  the 
quality  assurance  concerns  regarding 
the  results  of  certain  Ni  emission 
measurements  and  the  use  of  larger 
confidence  intervals  about  the  average 
emission  value  in  setting  an  emission 


limit  that  reflects  use  of  the  MACT  floor 
technology.  However,  we  also  believe 
that  the  analysis  must  use  the  average  of 
the  top  12  percent  or  the  6th  percentile 
faciUty,  rather  than  the  emissions  of  the 
12th  percentile  feciUty.  There  are  124 
fluid  CCU  in  the  U.S.  and  its  territories; 
the  6th  percentile  of  the  industry  would 
be  represented  by  the  emissions 
reductions  achieved  by  the  7th  and  8th 
ranked  units.  Reanalysis  of  the  data, 
considering  the  reviewer's  conunents  on 
the  statistical  approach  while  using  the 
6th  percentile  unit,  yields  an  emission 
limit  nearly  identical  to  the  proposed 
limit. 

In  response  to  this  comment,  we 
examined  the  emission  rates  of  the  top 
performing  imit  for  which  we  have 
dociunented  source  test  results.  We 
foimd  that  the  average  emission  rates,  as 
well  as  each  individual  test  run  result 
for  the  top  eight  ranked  units,  are  all 
below  200  Ibs/yr.  The  9th  and  10th 
ranked  imits  have  similar  average 
emission  rates,  but  a  wider  fluctuation 
in  the  individual  test  run  results.  From 
the  test  data  available,  we  determined 
that  the  proposed  emission  limit  of  250 
Ibs/yr  adequately  characterizes  the 
performance  of  the  MACT  floor 
technologies  while  taking  into  accoimt 
process  variability.  For  these  reasons, 
we  made  no  change  in  the  proposed  Ni 
Ib/hr  emission  limit. 

D.  How  Did  We  Change  the  Proposed 
Monitoring  Requirements? 

Comment:  Environmental  groups  urge 
us  to  require  continuous  emission 
monitoring  systems  for  HCl,  TRS.  and 
either  CO,  TOC,  or  total  hydrocarbons 
(THC)  for  existing  and  new  affected 
sources.  They  say  these  systems  are 
commercially  available,  feasible  (as 
stated  in  the  background  information 
dociunent),  ensiue  standards  are  met  at 
all  times,  and  provide  better  HAP 
monitoring.  They  say  the  cost  of  these 
systems  is  decreasing,  and  they  may  no 
longer  be  too  costly.  Also,  the 
continuous  monitoring  of  a  process 
allows  the  operator  greater  flexibility  in 
operation  which  could  result  in 
increased  output,  improved  efficiency, 
and  overall  cost  savings.  Two 
commenters  specifically  request 
continuous  emission  monitoring 
systems  for  TRS  limits.  Due  to  the  TRS 
emissions  from  refineries  and  numerous 
exceedances,  more  acciurate  information 
than  operating  parameter  values  is 
needed  to  assess  compliance. 

Response:  We  agree  with  the 
commenters'  recommendations  that  the 
NSPS  experience  with  continuous 
emission  monitoring  systems 
demonstrates  their  technical  and 
economic  feasibility  for  this  industry. 
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provides  better  data,  and  needs  to  be 
encouraged. 

In  determining  monitoring 
requirements,  we  looked  at  the  various 
options.  One  of  the  options  examined 
was  requiring  continuous  emission  or 
opacity  monitors  for  all  affected  sources 
under  this  rule.  We  did  not  select  this 
option  because  of  the  high  capital  and 
operating  costs. 

However,  in  response  to  these 
conunents,  we  reexamined  these  options 
to  look  for  ways  to  encourage  their  use 
or  require  their  use  if  needed.  As  a 
result,  we  included  options  in  the  nde 
allowing  plants  to  choose  to  comply 
with  the  NSPS  monitoring 
requirements. 

We  also  included  requirements  in  the 
rule  for  continuous  opacity  monitoring 
systems  for  catalyst  regenerator  vents  on 
any  CCU  with  a  fresh  feed  capacity 
greater  than  20,000  barrels  per  day  (and 
not  using  wet  scrubbers).  We  also  added 
continuous  opacity  monitors  as  a 
monitoring  option  for  smaller  units. 
Continuous  opacity  monitoring  systems 
are  already  required  for  the  larger  imits 
under  Federal/State  implementation 
plan  requirements  in  40  CFR  part  51, 
appendix  P;  therefore,  these  costs  are 
not  attributable  to  the  standard.  We  did 
not  require  a  continuous  opacity 
monitoring  system  for  a  unit  with  a  wet 
scrubber  because  of  interference  from 
water  vapor  in  wet  scrubber  exhaust 
gases.  For  these  units,  parameter 
monitoring  is  still  the  only  monitoring 
method. 

A  continuous  emission  monitoring 
system  for  TRS  or  reduced  sulfur 
emissions  is  also  required  in  the  final 
mle  for  any  sulfur  recovery  unit  with  no 
add-on  control  device.  The  cost  of 
continuous  emission  monitoring 
systems  for  these  imits  is  reasonable  and 
does  not  pose  any  economic  hardship 
for  plants  that  do  not  use  a  control 
device.  For  imits  with  add-on  control 
devices,  we  are  confident  that  the 
process  or  control  device  parameter 
monitoring  allowed  in  place  of 
continuous  emission  or  opacity 
monitoring  systems  provides  adequate 
assiuance  of  continuous  compUance. 

V.  AdministratiTe  Requirements 

A.  Executive  Order  12866,  Regulatory 
Plaiming  and  Review 

Under  Executive  Order  12866  (58  PR 
5173,  October  4,  1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  a  "significant  regulatory 


action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piu^uant  to  the  terms  of  Executive 
Order  12866,  OMB  has  notified  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
are  dociunented  in  the  public  record. 

B.  Executive  Order  13132.  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "PoUcies  that  have 
federalism  impUcatidns"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
impUcations  and  that  preempts  State 
law,  unless  the  EPA  consults  with  State 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 

This  final  rule  does  not  have 
federalism  impUcations.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  None  of  the 
affected  facilities  are  owned  or  operated 
by  State  governments.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13175.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
impUcations"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
impUcations.  It  wiU  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specffied  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

D.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  mle  that: 
(1)  Is  determined  to  be  "economically 
significant,'"  as  defined  under  Executive 
Order  12866,  and  (2)  concems  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  beUeve  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  EPA  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  EPA. 

This  final  mle  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economicaUy  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  The  EPA  interprets  Executive 
Order  13045  as  applying  only  to 
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regulatoiy  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  reqxiired  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  These  final 
NESHAP  are  not  subject  to  Executive 
Order  13045  because  they  are  based  on 
technology  performance  and  not  on 
health  or  safety  risks. 

E.  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  likely  to 
.  have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  cosUy,  most  cost- 
efi^ective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  the  EPA  to 
adopt  an  alternative  other  than  the  least- 
cosUy,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  the  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 


proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector  in  any  1  year.  The 
rule  does  not  significantly  or  uniquely 
impact  small  governments  because  it 
contains  no  requirements  that  apply  to 
such  governments  or  impose  obligations 
upon  them.  Thus,  the  requirements  of 
the  UMRA  do  not  apply  to  this  rule. 

G.  Regulatory  Flexibility  Act  (RFA),  As 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  For  the  purposes  of 
assessing  the  impacts  of  today's  nile  on 
small  entities,  small  entities  are  defined 
as:  (1)  A  firm  having  no  more  than  1,500 
employees  and  no  more  than  75,000 
barrels  per  day  capacity  of  petrolexmi- 
based  inputs,  including  crude  oil  or 
bona  fide  feedstocks; '  according  to 
Small  Business  Administration  (SBA) 
size  standards  established  under  the 
North  American  Industry  Classification 
System  (NAICS);  (2)  a  small  government 
jurisdiction  that  is  a  government  of  a 
city,  coimty,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  Small  entities  in 
NAICS  32411  only  will  be  affected. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  have 
determined  that  nine  of  the  23  small 
refiners  own  one  or  more  of  the  affected 
sources.  None  of  the  9  small  refiners 
will  need  additional  air  pollution 
control  equipment  for  CCU  or  sulfur 
recovery  units.  Only  those  costs  for 
monitoring,  reporting,  and 
recordkeeping  would  be  inciirred  by 
these  firms.  Six  small  refiners  will  need 
to  add  control  equipment  for  cataljrtic 


*  Capacity  includes  owned  or  leased  facilities  as 
well  as  facilities  under  a  processing  agreement  or 
an  agreement  such  as  an  exchange  agreement  or  a 
throughput.  The  total  product  to  be  delivered  under 
the  contract  must  be  at  least  90  [wrcent  refined  by 
the  successful  bidder  from  either  crude  oil  or  bona 
fide  feedstocks. 


reforming  units.  Annual  total 
compliance  costs  for  the  nine  affected 
small  refiners  would  be  less  than  0.01 
percent  of  estimated  revenues.  For  more 
information,  please  consult  the  public 
docket  for  this  final  rule. 

Although  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities.  As 
discussed  in  the  preamble  to  the 
proposed  rule,  EPA  met  with 
representatives  of  five  small  refineries 
and  listened  to  their  concerns.  In 
response,  we  exercised  the  maximum 
degree  of  flexibility  in  minimizing 
impacts  on  small  business  through  the 
alternative  Nickel  standard  and 
subcategorization  for  catalytic  reforming 
units.  T^e  rule  reflects  the  minimum 
level  of  control  allowed  under  the  CAA. 
Since  proposal,  we  have  further  reduced 
the  economic  impact  on  all  refineries, 
including  small  businesses,  by 
subcategorizing  CCU  and,  in  appropriate 
circumstances,  extending  the 
compliance  date  to  coincide  with  the 
Tier  2  gasoline  sulfur  control  rule. 

H.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  are  being 
submitted  for  approval  to  OMB  under 
the  requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
An  information  collection  request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1844.01),  and  a  copy  may  be 
obtained  from  Sandy  Fanner,  Office  of 
Environmental  Information,  Collection 
Strategies  Division,  U.S.  Environmental 
Protection  Agency  (2137),  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460.  or  by  calling 
(202) 260-2740. 

The  information  collection 
requirements  in  the  final  rule  include 
mandatory  notifications,  records,  and 
reports  required  by  the  NESHAP 
General  Provisions  (40  CFR  part  63, 
subpart  A).  These  information 
requirements  are  needed  to  confirm  the 
compliance  status  of  major  sources,  to 
identify  any  non-major  sources  not 
subject  to  the  standard  and  any  new  or 
reconstructed  sources  subject  to  the 
standards,  to  confirm  that  emission 
control  devices  are  being  properly 
operated  and  maintained,  and  to  ensure 
that  the  standards  are  being  achieved. 
Based  on  the  recorded  and  reported 
information,  EPA  can  decide  which 
facilities,  records,  or  processes  should 
be  inspected.  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  under  section  114  of  the 
CAA  (42  U.S.C.  7414).  All  information 
submitted  to  EPA  for  which  a  claim  of 
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confidentiality  is  made  will  be 
safeguarded  according  to  EPA  policies 
in  40  CFR  part  2.  subpart  B. 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  (averaged  over  the  first  3 
years  after  the  effective  date  of  this  rule) 
is  estimated  to  total  19,428  labor  hours 
per  year  at  a  total  annual  cost  of  $1.3 
million.  This  estimate  includes  initial 
notifications,  a  performance  test,  one- 
time preparation  of  a  startup,  shutdown, 
and  malfunction  plan  and  operation, 
maintenance,  and  monitoring  plan, 
semiannual  deviation  siunmary  reports, 
and  recordkeeping  for  132  plants 
expected  to  be  subject  to  the  rule  during 
this  ICR  clearance  period.  Total  capital 
costs  associated  with  the  monitoring 
equipment  over  the  3-year  period  of  the 
ICR  is  estimated  at  $15.8  million;  the 
annualized  cost  of  capital  is  estimated  at 
$1.1  million.  This  estimate  includes  the 
capital  and  startup  costs  associated  with 
installation  of  monitoring  equipment. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  §  12(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus  in  their 
regulatory  and  procurement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impracticable.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
material  specifications,  test  methods, 
sampling  procedures,  business 
practices)  developed  or  adopted  by  one 
or  more  voluntary  consensus  bodies. 


The  NTTTA  requires  Federal  agencies  to 
provide  Congress,  through  annual 
reports  to  OMB,  with  explanations 
when  an  agency  does  not  use  available 
and  applicable  voluntary  consensus 
standards.  

Consistent  with  the  NTTAA,  we 
conducted  searches  to  identify 
voluntary  consensus  standards  for  use 
in  emissions  testing.  The  search  for 
emissions  testing  procedures  identified 
34  voluntary  consensus  standards  that 
appeared  to  have  possible  use  in  lieu  of 
EPA  standard  reference  methods.  After 
reviewing  the  available  standards,  we 
determined  that  26  of  the  candidate 
consensus  standards  identified  for 
measuring  emissions  of  the  HAP  or 
surrogates  subject  to  the  emission 
limitations  in  the  rule  would  not  be 
practical  due  to  lack  of  equivalency, 
documentation,  validation  data,  and 
other  important  technical  and  policy 
considerations.  Eight  of  the  remaining 
candidate  consensus  are  under 
development  or  ciurently  imder  EPA 
review.  We  plan  to  follow,  review,  and 
consider  adopting  these  standards  after 
their  development  and  we  complete 
further  review. 

One  consensus  standard,  ASTM 
D6216-98,  is  practical  for  EPA  use  in 
Performance  Specification  1  (PS-1)  in 
40  CFR  part  60,  appendix  B, 
"Specifications  and  Test  Procedures  for 
Opacity  Continuous  Emission 
Monitoring  Systems  in  Stationary 
Sovui:es."  This  ASTM  method  can  best 
be  used  in  place  of  the  design 
specification  verification  procedures 
currently  in  sections  5  and  6  of  PS-1. 
We  proposed  ASTM  D62 16-98  for 
incorporation  by  reference  in  another 
rulemaking  (63  FR  50824,  September  23, 
1998).  Comments  from  the  proposal 
have  been  addressed  and  we  expect  to 
complete  this  action  in  the- near  future. 
For  tiiese  reasons,  we  do  not  propose  to 
adopt  ASTM  D6216-98  in  lieu  of  PS-1 
requirements  as  it  would  be  impractical 
to  us  to  act  independently  from  the 
other  rulemaking  already  undergoing 
promulgation,  and  because  ASTM 
D6216  does  not  address  all  the 
requirements  specified  in  PS— 1. 

Tables  4  and  40  in  subpart  UUU  list 
the  EPA  test  methods  and  performance 
specifications  included  in  this  rule. 
Most  of  these  methods  and  performance 
specifications  have  been  used  by  States 
and  industry  for  more  than  10  years. 
Nevertheless,  as  provided  by  §  63.7(f)  of 
the  NESHAP  General  Provisions  (40 
CFR  part  63,  subpart  A),  any  State  or 
facility  may  apply  to  EPA  for 
permission  to  use  an  alternative  method 
in  place  of  any  of  the  EPA  test  methods 
or  performance  specifications  listed  in 
the  rule. 


/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  Jo 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Petroleum  refineries. 

Dated:  March  19,  2002. 
Christine  Todd  Whitman. 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  UUU  to  read  as  follows: 

Subpart  UUU— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Petroleum  Refineries:  Catalytic 
Cracldng  Unite,  Catalytic  Reforming 
Unite,  and  Sulfur  Recovery  Unite 

Sec. 

What  This  Subpart  Covers 

63 . 1 560  What  is  the  purpose  of  this 
subpart? 

63.1561  Am  I  subject  to  this  subpart? 

63.1562  What  parts  of  my  plant  are  covered 
by  this  subpart? 

63.1563  When  do  I  have  to  comply  with 
this  subpart? 

Catalytic  Cracking  Units,  Catalytic 
Reforming  Units.  Sulfur  Recovery  Units,  and 
Bypass  Lines 

63.1564  What  are  my  requirements  for 
metal  HAP  emissions  from  catalytic 
cracking  units? 

63.1565  What  are  my  requirements  for 
organic  HAP  emissions  from  catalytic 
cracking  imits? 

63.1566  What  are  my  requirements  for 
organic  HAP  emissions  from  catalytic 
reforming  units? 

63.1567  What  are  my  requirements  for 
inorganic  HAP  emissions  from  catalytic 
reforming  units? 
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63.1568  What  are  my  requirements  for  HAP 
emissions  from  sulfur  recovery  units? 

63.1569  What  are  my  requirements  for  HAP 
emissions  from  bypass  lines? 

Genermi  Compliance  Requirements 

63.1570  What  are  my  general  requirements 
for  complying  with  this  subpart? 

63.1571  How  and  when  must  I  conduct  a 
performance  test  or  other  initial 
compliance  demonstration? 

63.1572  What  are  my  monitoring 
installation,  operation,  and  maintenance 
requirements? 

63.1573  What  are  my  monitoring 
alternatives? 

Notifications,  Reports,  and  Records 

63.1574  What  notifications  must  I  submit 
and  when? 

63.1575  What  reports  must  1  submit  and 
when? 

63.1576  What  records  must  I  keep,  in  what 
form,  and  for  how  long? 

Other  Requirements  and  Information 

63.1577  What  parts  of  the  General 
Provisions  apply  to  me? 

63.1578  Who  implements  and  enforces  this 
subpart? 

63.1579  What  definitions  apply  to  this 
subpart?  * 

Tables 

Table  1  to  Subpart  UUU  of  Part  63— Metal 
HAP  Emission  Limits  for  Catalytic 
Cracking  Units 
Table  2  to  Subpart  UUU  of  Part  63— 
Operating  Limits  for  Metal  HAP  Emissions 
from  Catalytic  Cracking  Units 
Table  3  to  Subpart  UUU  of  Part  63— 
Continuous  Monitoring  Systems  for  Metal 
HAP  Emissions  from  Catalytic  Cracking 
Units 
Table  4  to  Subpart  UUU  of  Part  63— 
Requirements  for  Performance  Tests  for 
Metal  HAP  Emissions  from  Catalytic 
Cracking  Units  Not  Subject  to  the  New 
Source  Performance  Standard  (NSPS)  for 
Particulate  Matter  (PM) 
Table  5  to  Subpart  UUU  of  Part  63— Initial 
Compliance  with  Metal  HAP  Emission 
Limits  for  Catalytic  Cracking  Units 
Table  6  to  Subpart  UUU  of  Part  63— 
Continuous  Compliance  with  Metal  HAP 
Emission  Limits  for  Catalytic  Cracking 
Units 
Table  7  to  Subpart  UUU  of  Part  63— 
Continuous  Compliance  with  Operating 
Limits  for  Metal  HAP  Emissions  from 
Catalytic  Cracking  Units 
Table  8  to  Subpart  UUU  of  Part  63— Organic 
HAP  Emission  Limits  for  Catalytic 
Cracking  Units 
Table  9  to  Subpart  UUU  of  Part  63— 
Operating  Limits  for  Organic  HAP 
Emissions  from  Catalytic  Cracking  Units 
Table  10  to  Subpart  UUU  of  Part  63— 
Continuous  Monitoring  Systems  for 
Organic  HAP  Emissions  from  Catalytic 
Cracking  Units 
Table  11  to  Subpart  UUU  of  Parf63— 
I^uirements  for  Performance  Tests  for 
Organic  HAP  Emissions  from  Catalytic 
Cracking  Units  Not  Subject  to  the  New 
Source  Performance  Standard  (NSPS)  for 
Carbon  Monoxide  (CO) 


Table  12  to  Subpart  UUU  of  Part  63— Initial 
Compliance  with  Organic  HAP  Emission 
Limits  for  Catalytic  Cracking  UniU 
Table  13  to  Subpart  UUU  of  Part  6*— 
Continuous  Compliance  with  Organic  HAP 
Emission  LimiU  for  Catalytic  Cracking 
Units 
Table  14  to  Subpart  UUU  of  Part  63— 
Continuous  Compliance  with  Operating 
Limits  for  Organic  HAP  Emissions  from 
Catalytic  Cracking  Units 
Table  15  to  Subpart  UUU  of  Part  63— Organic 
HAP  Emission  Limits  for  Catalytic 
Reforming  Units 
Table  16  to  Subpart  UUU  of  Part  63— 
Operating  Limits  for  Organic  HAP 
Emissions  from  Catalytic  Reforming  Units 
Table  17  to  Subpart  UUU  of  Part  63— 
Continuous  Monitoring  Systems  for 
Organic  HAP  Emissions  from  Catalytic 
Reforming  Units 
Table  18  to  Subpart  UUU  of  Part  63— 
Requirements  for  Performance  Tests  for 
Organic  HAP  Emissions  from  Catalytic 
Reforming  Units 
Table  19  to  Subpart  UUU  of  Part  63— Initial 
Compliance  with  Organic  HAP  Emission 
Limits  for  Catalytic  Reforming  Units 
Table  20  to  Subpart  UUU  of  Part  63— 
Continuous  Compliance  with  Organic  HAP 
Emission  Limits  for  Catalytic  Reforming 
Units 
Table  21  to  Subpart  UUU  of  Part  63— 
Continuous  Compliance  with  Operating 
Limits  for  Organic  HAP  Emissions  from 
Catalytic  Reforming  Units 
Table  22  to  Subpart  UUU  of  Part  63— 
Ino^anic  HAP  Emission  Limits  for 
Catalytic  Reforming  Units 
Table  23  to  Subpart  UUU  of  Part  63— 
Operating  Limits  for  Inorganic  HAP 
Emission  Limitations  for  Catalytic 
Reforming  Units 
Table  24  to  Subpart  UUU  of  Part  63— 
Continuous  Monitoring  Systems  for 
Inorganic  HAP  Emissions  from  Catalytic 
Reforming  Units 
Table  25  to  Subpart  UUU  of  Part  63— 
Requirements  for  Performance  Tests  for 
Inorganic  HAP  Emissions  from  Catalytic 
Reforming  Units 
Table  26  to  Subpart  UUU  of  Part  63— Initial 
Compliance  with  Inorganic  HAP  Emission 
Limits  for  Catalytic  Reforming  Units 
Table  27  to  Subpart  UUU  of  Part  63— 
Continuous  Compliance  with  Inorganic 
HAP  Emission  Limits  for  Catalytic 
Reforming  Units 
Table  28  to  Subpart  UUU  of  Part  63— 
Continuous  Compliance  with  Operating 
Limits  for  Inorganic  HAP  Emissions  from 
Catalytic  Reforming  Units 
Table  29  to  Subpart  UUU  of  Part  63— HAP 

Emission  Limits  for  Sulfur  Recovery  Units 
Table  30  to  Subpart  UUU  of  Part  63— 
Operating  Limits  for  HAP  Emissions  from 
Sulfur  Recovery  Units 
Table  31  to  Subpart  UUU  of  Part  63— 
Continuous  Monitoring  Systems  for  HAP 
Emissions  from  Sulfur  Recovery  Units 
Table  32  to  Subpart  UUU  of  Part  63— 
Requirements  for  Performance  Tests  for 
HAP  Emissions  from  Sulfur  Recovery  Units 
Not  Subject  to  the  New  Source 
Performance  Standards  (NSPS)  for  Sulfur 
Oxides 


Table  33  to  Subpart  UUU  of  Part  63— Initial 

Compliance  with  HAP  Emission  Limits  for 

Sulfur  Recovery  Units 
Table  34  to  Subpart  UUU  of  Part  63— 

Continuous  Compliance  with  HAP 

Emission  Limits  for  Sulfur  Recovery  Units 
Table  35  to  Subpart  UUU  of  Part  63— 

Continuous  Compliance  with  Operating 

Limits  for  HAP  Emissions  frt)m  Sulfur 

Recovery  Units 
Table  36  to  Subpart  UUU  of  Part  63— Work 

Practice  Standards  for  HAP  Emissions  from 

Bypass  Lines 
Table  37  to  Subpart  UUU  of  Part  63— 

Requirements  for  Performance  Tests  for 

Bypass  Lines 
Table  38  to  Subpart  UUU  of  Part  63— Initial 

Compliance  with  Work  Practice  Standards 

for  HAP  Emissions  from  Bypass  Lines 
Table  39  to  Subpart  UUU  of  Part  63— 

Continuous  Compliance  with  Work 

Practice  Standards  for  HAP  Emissions  from 

Bypass  Lines 
Table  40  to  Subpart  UUU  of  Part  63— 

Requirements  for  Installation,  Operation, 

and  Maintenance  of  Continuous  Opacity 

Monitoring  Systems  and  Continuous 

Emission  Monitoring  Systems 
Table  41  to  Subpart  UUU  of  Part  63— 

Requirements  for  Installation.  Operation, 

and  Maintenance  of  Continuous  Parameter 

Monitoring  Systems 
Table  42  to  Subpart  UUU  of  Part  63— 

Additional  Information  for  Initial 

Notification  of  Compliance  Status 
Table  43  to  Subpart  UUU  of  Part  63— 

Requirements  for  Reports 
Table  44  to  Subpart  UUU  of  Part  63— 

Applicability  of  NESHAP  General 

Provisions  to  Subpart  UUU 

What  This  Subpart  Covers 

S63.1560    What  Is  the  purpose  of  this 
sultpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (HAP)  emitted  from 
petroleum  refineries.  This  subpart  also 
establishes  requirements  to  demonstrate 
initial  and  continuous  compliance  with 
the  emission  limitations  and  work 
practice  standards. 

§  63.1 561    Am  I  subisct  to  this  subpart? 

(a)  You  are  subject  to  this  subpart  if 
you  own  or  operate  a  petroleum  refinery 
that  is  located  at  a  major  source  of  HAP 
emissions. 

(1)  A  petroleum  refinery  is  an 
establishment  engaged  primarily  in 
petroleum  refining  as  defined  in  the 
Standard  Industrial  Classification  (SIC) 
code  2911  and  the  North  American 
Industry  Classification  (NAIC)  code 
32411,  and  used  mainly  for: 

(i)  Producing  transportation  fuels 
(such  as  gasoline,  diesel  fuels,  and  jet 
fuels),  heating  fuels  (such  as  Icerosene, 
fuel  gas  distillate,  and  fuel  oils),  or 
lubricants; 

(ii)  Separating  petroletun;  or 

(iii)  Separating,  cracking,  reacting,  or 
reforming  an  intermediate  petroletun 
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stream,  or  recovering  a  by-produ<it(s) 
from  the  intermediate  petroleum  stream 
(e.g.,  sulfur  recovery). 

(2)  A  major  sotnce  of  HAP  is  a  plant 
site  that  emits  or  has  the  potential  to 
emit  any  single  HAP  at  a  rate  of  9.07 
megagrams  (10  tons)  or  more  per  year  or 
any  combination  of  HAP  at  a  rate  of 
22.68  megagrams  (25  tons)  or  more  per 
year. 
I  (b)  [Reserved] 


S63.1562    What  parts  of  my  plant  are 
covered  by  this  subpart? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  or  existing  affected 
soiuce  at  a  petroletun  refinery. 
j   (b)  The  affected  somces  are: 

(1)  Each  catalytic  cracking  imit  that 

E generates  catalyst. 
(2)  Each  catalytic  reforming  imit  that 
generates  catalyst. 

(3)  Each  sulfm  recovery  imit  and  the 
tail  gas  treatment  imit  serving  it. 

(4)  Each  bypass  line  serving  a  new, 
existing,  or  reconstructed  catalytic 
cracking  unit,  catalytic  reforming  imit, 
or  sulfur  recovery  unit.  This  means  each 
vent  system  that  contains  a  bjrpass  line 
(e.g.,  ductwork)  that  could  divert  an 
affected  vent  stream  away  fitim  a  control 
device  used  to  comply  with  the 
requirements  of  this  subpart. 

(c)  An  affected  source  is  a  new 
affected  source  if  you  commence 
construction  of  the  affected  source  after 
September  11, 1998,  and  you  meet  the 
applicability  criteria  in  §  63.1561  at  the 
time  you  commenced  construction. 

(d)  Any  affected  source  is 
reconstructed  if  you  meet  the  criteria  in 
§63.2. 

(e)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 

(f)  This  subpart  does  not  apply  to: 

(1)  A  thermal  catalytic  cracking  unit. 

(2)  A  sulfur  recovery  unit  that  does 
not  recover  elemental  sulfur  or  where 
the  modified  reaction  is  carried  out  in 

a  water  solution  which  contains  a  metal 
ion  capable  of  oxidizing  the  sulfide  ion 
to  sulfur  (e.g.,  the  LO-CAT II  process). 

L(3)  A  redundant  sulfur  recovery  unit 
ot  located  at  a  petroleum  refinery  and 
used  by  the  refinery  only  for  emergency 
or  maintenance  backup. 

(4)  Equipment  associated  with  bypass 
lines  such  as  low  leg  drains,  high  point 
bleed,  analyzer  vents,  open-ended 
valves  or  lines,  or  pressure  relief  valves 
needed  for  safety  reasons. 

(5)  Gaseous  streams  routed  to  a  fuel 
gas  system. 

§63.1563    When  do  I  have  to  comply  with 
this  subpart? 

(a)  If  you  have  a  new  or  reconstructed 
affected  source,  you  must  comply  with 
this  subpart  according  to  the 


requirements  in  paragraphs  (a)(1)  and 
(2)  of  this  section. 

(1)  If  you  startup  your  affected  source 
before  April  11,  2002,  then  you  must 
comply  with  the  emission  limitations 
and  work  practice  standards  for  new 
and  reconstructed  sources  in  this 
subpart  no  later  than  April  11,  2002. 

(2)  If  you  startup  your  affected  source 
after  April  11,  2002,  you  must  comply 
with  the  emission  limitations  and  work 
practice  standards  for  new  and 
reconstructed  sources  in  this  subpart 
upon  startup  of  your  affected  source. 

(b)  If  you  nave  an  existing  affected 
source,  you  must  comply  with  the 
emission  limitations  and  work  practice 
standards  for  existing  affected  sources 
in  this  subpart  by  no  later  than  April  11, 
2005  except  as  specified  in  paragraph 
(c)  of  this  section. 

(c)  We  will  grant  an  extension  of 
compliance  for  an  existing  catalytic 
cracking  unit  allowing  additional  time 
to  meet  the  emission  limitations  and 
work  practice  standards  for  catalytic 
cracking  units  in  §§  63.1564  and 
63.1565  if  you  commit  to  hydrotreating 
the  catalytic  cracking  tmit  feedstock  and 
to  meeting  the  emission  limitations  of 
this  subpart  on  the  same  date  that  your 
facility  meets  the  final  Tier  2  gasoUne 
sulfur  control  standard  (40  CFR  part  80, 
subpart  J).  To  obtain  an  extension,  you 
must  submit  a  written  notification  to 
your  permitting  authority  according  to 
the  requirements  in  §63.1574te).  Your 
notification  must  include  the 
information  in  paragraphs  (c)(1)  and  (2) 
of  this  section. 

(1)  Identification  of  the  affected 
source  with  a  brief  description  of  the 
controls  to  be  installed  (if  needed)  to 
comply  with  the  emission  limitations 
for  catalytic  cracking  units  in  this 
subpart. 

(2)  A  compliance  schedule,  including 
the  information  in  paragraphs  (c){2)(i) 
through  (iv)  of  this  section. 

(i)  The  date  by  which  onsite 
construction  or  the  process  change  is  to 
be  initiated. 

(ii)  The  date  by  which  onsite 
construction  or  the  process  change  is  to 
be  completed. 

(iii)  The  date  by  which  your  facility 
will  achieve  final  compliance  with  both 
the  final  Tier  2  gasoUne  sulfur  control 
standard  as  specified  in  §  80.195,  and 
the  emission  limitations  and  work 
practice  standards  for  catalytic  cracking 
units  in  this  subpart.  In  no  case  will 
your  permitting  authority  grant  an 
extension  beyond  the  date  you  are 
required  to  meet  the  Tier  2  gasoline 
sulfur  control  standard  or  December  31, 
2009,  whichever  comes  first.  If  you 
don't  comply  with  the  emission 
limitations  and  work  practice  standards 


for  existing  catal5rtic  cracking  units  by 
the  specified  date,  you  will  be  out-of- 
compliance  with  the  requirements  for 
catalytic  cracking  units  beginning  April 
11,  2005. 

(iv)  A  brief  description  of  interim 
emission  control  measures  that  will  be 
taken  to  ensure  proper  operation  and 
maintenance  of  the  process  equipment 
during  the  period  of  the  compliance 
extension. 

(d)  If  you  have  an  area  source  that 
increases  its  emissions  or  its  potential  to 
emit  such  that  it  becomes  a  major  source 
of  HAP,  the  requirements  in  paragraphs 
(d)(1)  and  (2)  of  this  section  apply. 

(1)  Any  portion  of  the  existing  facility 
that  is  a  new  affected  source  or  a  new 
reconstructed  source  must  be  in 
compliance  with  the  requirements  of 
this  subpart  upon  startup. 

(2)  All  other  parts  of  the  source  must 
be  in  compliance  with  the  requirements 
of  this  subpart  by  no  later  than  3  years 
after  it  becomes  a  major  source  or,  if 
applicable,  the  extended  compliance 
date  granted  according  to  the 
requirements  in  paragraph  (c)  of  this 
section. 

(e)  You  must  meet  the  notification 
requirements  in  §  63.1574  according  to 
the  schedule  in  §  63.1574  and  in  40  CFR 
part  63,  subpart  A.  Some  of  the 
notifications  must  be  submitted  before 
the  date  you  are  required  to  comply 
with  the  emission  limitations  and  work 
practice  standards  in  this  subpart. 

Catalytic  Cracking  Units,  Catalytic 
Reforming  Units,  Suliiir  Recovery 
Units,  and  Bjrpass  Lines 

§63.1564    What  are  my  requirements  for 
metal  HAP  emissions  from  catalytic 
cracking  units? 

(a)  What  emission  limitations  and 
work  practice  standards  must  I  meet? 
You  must: 

(1)  Meet  each  emission  limitation  in 
Table  1  of  this  subpart  that  appUes  to 
you.  If  your  catalytic  cracking  unit  is 
subject  to  the  NSPS  for  PM  in  §  60.102 
of  this  chapter,  you  must  meet  the 
emission  limitations  for  NSPS  units.  If 
your  catalytic  cracking  unit  isn't  subject 
to  the  NSPS  for  PM,  you  can  choose 
from  the  four  options  in  paragraphs 
(a)(l)(i)  through  (iv)  of  this  section: 

(i)  You  can  elect  to  comply  with  the 
NSPS  requirements  (Option  1); 

(ii)  You  can  elect  to  comply  with  the 
PM  emission  limit  (Option  2); 

(iii)  You  can  elect  to  comply  with  the 
Nickel  (Ni)  Ib/hr  emission  limit  (Option 
3);  or 

(iv)  You  can  elect  to  comply  with  the 
Ni  lb/ 1,000  lbs  of  coke  bum-off 
emission  limit  (Option  4). 


17 1^ ^1 
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(2)  Comply  with  each  operating  limit 
in  Table  2  of  this  subpart  that  applies  to 
you. 

(3)  Prepare  an  operation, 
maintenance,  and  monitoring  plan 
according  to  the  requirements  in 

§  63.1574(f)  and  operate  at  all  times 
according  to  the  procedures  in  the  plan. 

(4)  The  emission  Hmitations  and 
operating  limits  for  metal  HAP 
emissions  from  catalytic  cracking  units 
required  in  paragraphs  (a)(1)  and  (2)  of 
this  section  do  not  apply  during  periods 
of  planned  maintenance  preapproved  by 
the  applicable  permitting  authority 


according  to  the  requirements  in 
§63.1575(j). 

(b)  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations  and  work  practice  standard? 
You  must: 

(1)  histall,  operate,  and  maintain  a 
continuous  monitoring  system(s) 
according  to  the  requirements  in 
§63.1572  and  Table  3  of  this  subpart. 

(2)  Conduct  a  performance  test  for 
each  catalytic  cracking  unit  not  subject 
to  the  NSPS  for  PM  according  to  the 
requirements  in  §63.1571  and  under  the 
conditions  specified  in  Table  4  of  this 
subpart. 


(3)  Establish  each  site-specific 
operating  limit  in  Table  2  of  this  subpart 
that  applies  to  you  according  to  the 
procedures  in  Table  4  of  this  subpart. 

(4)  Use  the  procedures  in  paragraphs 
(b)(4)(i)  through  (iv)  of  this  section  to 
determine  initial  compliance  with  the 
emission  limitations. 

(i)  If  you  elect  Option  1  in  paragraph 
(a)(l)(i)  of  ths  section,  the  NSPS 
requirements,  compute  the  PM  emission 
rate  (lb/ 1,000  lbs  of  coke  bum-off)  for 
each  run  using  Equations  1,2,  and  3  (if 
applicable)  of  this  section  as  follows: 


Rc  =  K,Qr  (%C02-»-%CO)+K2Q,-K3Q,[(%CO/2)-H%C02+%02]  +  K3Q„,,(%0,y)        (Eq.  l) 


Where: 

Re  =  Coke  bum-off  rate,  kg/hr  (Ib/hr); 

Or  =  Volumetric  flow  rate  of  exhaust  gas 
from  catalyst  regenerator  before 
adding  air  or  gas  streams.  Example: 
You  may  measiue  after  an 
electrostatic  precipitator,  but  you 
must  measure  before  a  carbon 
monoxide  boiler,  dscmymin  (dscf/ 
min);   . 

Q,  =  Voliunetric  flow  rate  of  air  to  ■    " 
catalytic  cracking  imit  catalyst 
regenerator,  as  determined  from 
instruments  in  the  catalytic 
cracking  \mit  control  room,  dscm/ 
min  (dscf/min); 

%C02  =  Carbon  dioxide  concentration 
in  regenerator  exhaust,  percent  by 
volimie  (dry  basis); 

%CO  =  Carbon  monoxide  concentration 
in  regenerator  exhaust,  percent  by 
volume  (dry  basis); 

%02  =  Oxygen  concentration  in 
regenerator  exhaust,  percent  by 
voliune  (dry  basis); 

K|  =  Material  balance  and  conversion 
factor,  0.2982  (kg-min)/(hr-dscm-%) 
(0.0186  (lb-min)/(hr-dscf-%)); 

K2  =  Material  balance  and  conversion 
factor.  2.088  (kg-min)/(hr-dscm) 
(0.1303  (lb-min)/(hr-d8cf)); 


Kb  =  Material  balance  and  conversion 
factor.  0.0994  (kg-min)/(hr-dscm-%) 
(0.0062  (lb-min)/(hr-dscf-%)); 

Qp,y  =  Volumetric  flow  rate  of  oxygen- 
enriched  air  stream  to  regenerator, 
as  determined  from  instruments  in 
the  catalytic  cracking  luiit  control 
room,  dscm/min  (dscf/min);  and 

%Oxy  =  Cbcygen  concentration  in 

oxygen-enriched  air  stream,  percent 
by  volume  (dry  basis). 

^^KxC.xQ^        (Eq.2) 
Re 

Where: 

E  =  Emission  rate  of  PM,  kg/1,000  kg 
flb/1.000  lb)  of  coke  bimi-off; 

C  =  Concentration  of  PM,  g/dscm  (lb/ 
dscf); 

Qfd  =  Volumetric  flow  rate  of  the 
catalytic  cracking  imit  catalyst 
regenerator  flue  gas  as  measured  by 
Method  2  in  appendix  A  to  part  60 
of  this  chapter,  dscm/hr  (dscf/hr); 

Re  =  Coke  biun-off  rate,  kg  coke/hr 
(1,000  lb  coke/hr);  and 

K  =  Conversion  factor.  1.0  (kg2/g)/(l,000 
kg)(1.000lb/(l,000lb)). 

E,=1.0+A(H/Rc)K'        (Eq.  3) 


Where: 

■  E,  =  Emission  rate  of  PM  allowed,  kg/ 
1,000  kg  (lb/1.000  lb)  of  coke  bum- 
off  in  catalyst  regenerator; 
1.0  =  Emission  limitation,  kg  coke/1,000 

kg  (lb  coke/1,000  lb); 
A  =  Allowable  incremental  rate  of  PM 
emissions,  0.18  g/million  cal  (0.10 
lb/million  Btu);  and 
H  =  Heat  input  rate  from  solid  or  liquid 
fossil  fuel,  million  cal/hr  (million 
Btu/hr).  Make  sure  yoxn  permitting 
authority  approves  procedures  for 
determining  the  heat  input  rate. 
Re  =  Coke  bum-off  rate,  kg  coke/hr 

(1,000  lb  coke/hr)  determined  using 
Equation  1  of  this  section;  and 
K'  =  Conversion  factor  to  imits  to 

standard.  1.0  (kg2/g)/(l,000  kg)  (10^ 
lb/(l,000lb)). 
(ii)  If  you  elect  Option  2  in  para^ph 
(a)(l)(ii)  of  this  section,  the  PM  emission 
liioit,  compute  your  PM  emission  rate 
(lb/1,000  lbs  of  coke  bum-off)  using 
Equations  1  and  2  of  this  section  and 
your  site-specific  opacity  operating  limit 
(if  you  use  a  continuous  opacity 
monitoring  system)  using  Equation  4  of 
this  section  as  follows: 


Opacity  Limit  =  Opacity ,,  x 


1  Ib/klb  coke  bum 
PMEmR« 


(Eq.4) 


Where: 

Opacity  limit  =  Maximum  permissible 
hourly  average  opacity,  percent,  or 
10  percent,  whichever  is  greater; 

Opacityn  =  Hourly  average  opacity 
measiued  during  the  source  test 
runs,  percent;  and 


PMEmRo  =  PM  emission  rate  measiired 
during  the  source  test,  lb/ 1,000  lbs 
coke  bum. 


Enm=C 


Ni 


xQ«,        (Eq.  5) 


(iii)  If  you  elect  Option  3  in  paragraph 
(a)(l)(iii)  of  this  section,  the  Ni  Ib/hr 
emission  limit,  compute  your  Ni 
emission  rate  using  Equation  5  of  this 


section  and  youi  site-specific  Ni 
operating  limit  (if  you  use  a  continuous 
opacity  monitoring  system)  using 
Equations  6  and  7  of  this  section  as 
follows: 
Where: 

Enii  =  Mass  emission  rate  of  Ni,  mg/hr 
ab/hr);  and 
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Cni  =  Ni  concentration  in  the  catalytic 
cracking  unit  catalyst  regenerator 
flue  gas  as  measured  by  Method  29 


in  appendix  A  to  part  60  of  this 
chapter,  mg/dscm  (Ibs/dscf). 


Where: 

Opacity!  =  Opacity  value  for  use  in 
Equation  7  of  this  section,  percent. 


^  13gNi/hr    ^^    .'  /^     .\ 

Opa.cityi  =      °  X  Opacity,,        (Eq.  6) 

NiEmRlj, 


or  10  percent,  whichever  is  greater; 
and 
NiEmRlst  =  Average  Ni  emission  rate 
calculated  as  the  arithmetic  average 


Ni  Operating  Limit,  =  Opacity,  xQ 


mon.s.xE-Cat„ 


Where: 

Ni  operating  limit  1  =  Maximum 
permissible  hourly  average  Ni 
operating  limit,  percent-acfm- 
ppmw,  i.e.,  yovu  site-specific  Ni 
operating  limit; 

Qmon.st  =  Hourly  average  actual  gas  flow 
rate  as  measured  by  the  continuous 
parameter  monitoring  system 
during  the  performance  test  or 


using  the  alternative  procedure  in 

§63.1573,  acfm;  and 
E-Catst  =  Ni  concentration  on 

equilibrium  catalyst  measured 

during  soiuce  test,  ppmw. 
(iv)  If  you  elect  Option  4  in  paragraph 
(a)(l)(iv)  of  this  section,  the  Ni  lbs7l,000 
lbs  of  coke  bum-off  emission  limit, 
compute  your  Ni  emission  rate  using 
Equations  1  and  8  of  this  section  and 
yoiu  site-specific  Ni  operating  limit  (if 


Ni  emission  rate  using  Equation  5  of 
this  section  for  each  of  the 
performance  test  runs;  g  Ni/hr. 


(Eq.7) 


you  use  a  continuous  opacity 
monitoring  system)  using  Equations  9 
and  10  of  this  section  as  follows: 


CnjXQ^ 


(Eq.8) 


Where: 

ENi2  =  Normalized  mass  emission  rate  of 
Ni,mg/kg  coke  (lb/1,000  lbs  coke).   ' 


_  1.0  mg/kg  coke     __    .^  /„„  \>. 

^^"^2  =      M-i    DO ^  Opacity^      (Eq.  9) 

NiEniR2.;, 


Where: 

Opacityz  =  Opacity  value  for  use  in 

Equation  10  of  this  section,  percent. 


or  10  percent,  whichever  is  greater; 
and 
NiEmR2st  =  Average  Ni  emission  rate 
calculated  as  the  arithmetic  average 


Ni  Operating  Limitj  =  Opacityj  x  E-Cat,,  x  ■ 


fmon.st 


*^c.st 


Where: 

Ni  operating  limit2  =  Maximiun 
permissible  hourly  average  Ni 
operating  limit,  percent-ppmw- 
acfin-hrAcg  coke,  i.e.,  yoiu  site- 
specific  Ni  operating  limit;  and 

;  {e.st  =  Coke  bum  rate  from  Equation  1 
of  this  section,  as  measured  during 
the  initial  performance  test,  kg 
coke/hr. 

(5)  Demonstrate  initial  compliance 
with  each  emission  limitation  that 
applies  to  you  according  to  Table  5  of 
this  subpart. 

(6)  Demonstrate  initial  compliance 
with  the  work  practice  standard  in 
paragraph  (a)(3)  of  this  section  by 


submitting  your  operation, 
maintenance,  and  monitoring  plan  to 
your  permitting  authority  as  part  of  yoin 
Notification  of  Compliance  Status. 

(7)  Submit  the  Notification  of 
Compliance  Status  containing  the 
results  of  the  initial  compliance 
demonstration  according  to  the 
requirements  in  §  63.1574. 

(c)  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations  and  work  practice 
standards?  You  must: 

(1)  Demonstrate  continuous 
compliance  with  each  emission    . 
limitation  in  Tables  1  and  2  of  this 
subpart  that  applies  to  you  according  to 


Ni  emission  rate  using  Equation  8  of 
this  section  for  each  of  the 
performance  test  runs,  mg/kg  coke. 


(Eq.  10) 


the  methods  specified  in  Tables  6  and 
7  of  this  subpart. 

(2)  Demonstrate  continuous 
compliance  with  the  work  practice 
standard  in  paragraph  (a)(3)  of  this 
section  by  maintaining  records  to 
document  conformance  with  the 
procedures  in  yoiu  operation, 
maintenance,  and  monitoring  plan. 

(3)  If  you  use  a  continuous  opacity 
monitoring  system  and  elect  to  comply 
with  Option  3  in  paragraph  (a)(l)(iii)  of 
this  section,  determine  continuous 
compliance  with  your  site-specific  Ni 
operating  limit  by  using  Equation  11  of 
this  section  as  follows: 


Ni  Operating  Value,  =  Opacity  x  Q^  x  E-Cat       (Eq.  1 1) 
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Where: 

Ni  operating  valuei  =  Maximum 
permissible  hourly  average  Ni 
standard  operating  value,  %-ac£m- 
ppmw; 

Opacity  =  Hourly  average  opacity, 
percent; 


Qf„on  =  Hourly  average  actual  gas  flow 
rate  as  measiued  by  continuous 
parameter  monitoring  system  or 
calculated  by  alternative  procedure 
in  §  63.1573,  achn;  and 

E-Cat  =  Ni  concentration  on  equilibrium 
catalyst  from  weekly  or  more  recent 
measurement,  ppmw. 


(4)  If  you  use  a  continuous  opacity 
monitoring  system  and  elect  to  comply 
with  Option  4  in  paragraph  (a)(l)(iv)  of 
this  section,  determine  continuous 
compUance  with  your  site-specific  Ni 
operating  limit  by  using  Equation  12  of 
this  section  as  follows: 


Ni  Operating  Valucj  = 


Opacity  xE -Cat  xQ„ 


(Eq.  12) 


Where: 

Ni  operating  value2  =  Maximum 
permissible  hourly  average  Ni 
standard  operating  value,  percent- 
acfm-ppmw-hx/kg  coke. 

163.1566    WhateremyrequirMnentsfor 
organic  HAP  emissions  frtyn  catalytic 
cracldng  units? 

(a)  What  emission  limitations  and 
work  practice  standards  must  I  meet? 

You  must: 

(1)  Meet  each  emission  limitation  in 
Table  8  of  this  subpart  that  applies  to 
you.  If  your  catalytic  cracking  unit  is 
subject  to  the  NSPS  for  carbon 
monoxide  (CO)  in  §  60.103  of  this 
chapter,  you  must  meet  the  emission 
limitations  for  NSPS  units.  If  your 
catalytic  cracking  unit  isn't  subject  to 
the  NSPS  for  CO,  you  can  choose  from 
the  two  options  in  paragraphs  (a)(l)(i) 
throush  (ii)  of  this  section: 

(i)  You  can  elect  to  comply  with  the 
NSPS  requirements  (Option  1);  or 

(ii)  You  can  elect  to  comply  with  the 
CO  emission  limit  (Option  2). 

(2)  Comply  with  each  site-specific 
operating  limit  in  Table  9  of  this  subpart 
that  applies  to  you. 

(3)  Prepare  an  operation, 
maintenance,  and  monitoring  plan 
according  to  the  requirements  in 

§  63.1574(f)  and  operate  at  all  times 
according  to  the  procedures  in  the  plan. 

(4)  The  emission  limitations  and 
operating  limits  for  organic  HAP 
emissions  from  catalytic  cracking  units 
required  in  paragraphs  (a)(1)  and  (2)  of 
this  section  do  not  apply  during  periods 
of  planned  maintenance  preapproved  by 
the  applicable  permitting  authority 
according  to  the  requirements  in 
§63.1575(1). 

(b)  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations  and  work  practice 
standards?  You  must: 

(1)  Install,  operate,  and  maintain  a 
continuous  monitoring  system 
according  to  the  requirements  in 
§63.1572  and  Table  10  of  this  subpart. 
Except: 

(i)  Whether  or  not  your  catalytic 
cracking  imit  is  subject  to  the  NSPS  for 


CO  in  §  60.103  of  this  chapter,  you  don't 
have  to  install  and  operate  a  continuous 
emission  monitoring  system  if  you  show 
that  CO  emissions  from  your  vent 
average  less  than  50  parts  per  million 
(ppm),  dry  basis.  You  must  get  an 
exemption  from  your  permitting 
authority,  based  on  your  written 
request.  To  show  that  the  emissions 
average  is  less  than  50  ppm  (dry  basis), 
you  must  continuously  monitor  CO 
emissions  for  30  days  using  a  CO 
continuous  emission  monitoring  system 
that  meets  the  requirements  in 
§63.1572. 

(ii)  If  your  catalytic  cracking  unit  isn't 
subject  to  the  NSPS  for  CO.  you  don't 
have  to  install  and  operate  a  continuous 
emission  monitoring  system  or  a 
continuous  parameter  monitoring 
system  if  you  vent  emissions  to  a  boiler 
(including  a  "CO  boiler")  or  process 
heater  that  has  a  design  heat  input 
capacity  of  at  least  44  megawatts  (MW). 

(iii)  If  your  catalytic  cracking  unit 
isn't  subject  to  the  NSPS  for  CO.  you 
don't  have  to  install  and  operate  a 
continuous  emission  monitoring  system 
or  a  continuous  parameter  monitoring 
system  if  you  vent  emissions  to  a  boiler 
or  process  heater  in  which  all  vent 
streams  are  introduced  into  the  flame 
zone. 

(2)  Conduct  each  performance  test  for 
a  catalytic  cracking  unit  not  subject  to 
the  NSPS  for  CO  according  to  the 
requirements  in  §63.1571  and  imder  the 
conditions  specified  in  Table  11  of  this 
subpart. 

(3)  Establish  each  site-specific 
operating  limit  in  Table  9  of  this  subpart 
that  applies  to  you  according  to  the 
procedures  in  Table  11  of  this  subpart. 

(4)  Demonstrate  initial  compliance 
with  each  emission  limitation  that 
applies  to  you  according  to  Table  12  of 
this  subpart. 

(5)  Demonstrate  initial  compliance 
with  the  work  practice  standard  in 
paragraph  {a)(3)  of  this  section  by 
submitting  the  operation,  maintenance, 
and  monitoring  plan  to  yoiir  permitting 
authority  as  part  of  yoin  Notification  of 


Compliance  Status  according  to 
§63.1574. 

(6)  Submit  the  Notification  of 
Compliance  Status  containing  the 
results  of  the  initial  compliance 
demonstration  according  to  the 
requirements  in  §63.1574. 

(c)  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations  and  work  practice 
standards?  You  must: 

(1)  Demonstrate  continuous 
compliance  with  each  emission 
limitation  in  Tables  8  and  9  of  this 
subpart  that  applies  to  you  according  to 
the  methods  specified  in  Tables  13  and 
14  of  this  subpart. 

(2)  Demonstrate  continuous 
compliance  with  the  work  practice 
standard  in  paragraph  (a)(3)  of  this 
secrtion  by  complying  with  the 
procedures  in  your  operation, 
maintenance,  and  monitoring  plan. 

163.1566    vmtat  af«  my  requlramants  for 
ofganic  HAP  amiasions  from  catalytic 
rsforming  units? 

(a)  What  emission  limitations  and 
work  practice  standards  must  I  meet? 
You  must: 

(1)  Meet  each  emission  limitation  in 
Table  15  of  this  subpart  that  applies  to 
you.  You  can  choose  from  the  two 
options  in  paragraphs  (a)(l)(i)  through 
(ii)  of  this  section: 

(i)  You  can  elett  to  vent  emissions  of 
total  organic  compounds  (TOC)  to  a 
flare  that  meets  the  control  device 
reauirements  in  §  63.11(b)  (Option  1);  or 

(ii)  You  can  elect  to  use  a  control 
device  to  meet  a  TOC  percent  reduction 
standard  or  concentration  limit, 
whichever  is  less  stringent  (Option  2). 

(2)  Comply  with  each  site-specific 
operating  limit  in  Table  16  of  this 
subpart  that  applies  to  you. 

(3)  The  emission  limitations  in  Tables 
15  and  16  of  this  subpart  apply  to 
emissions  from  cataljrtic  reforming  unit 
process  vents  that  occur  during 
depressuring  and  purging  operations. 
These  process  vents  include  those  used 
during  unit  depressiuization.  purging, 
coke  bum.  catalyst  rejuvenation,  and 
reduction  or  activation  purge. 
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(4)  The  emission  limitations  in  Tables 
15  and  16  of  this  subpart  do  not  apply 
to  emissions  bom  process  vents  during 
depressuring  and  piuging  operations 
when  the  reactor  vent  pressure  is  5 
pounds  per  square  inch  gauge  (psig)  or 
less. 

(5)  Prepare  an  operation, 
maintenance,  and  monitoring  plan 
according  to  the  requirements  in 

§  63.1574(f)  and  operate  at  all  times 
according  to  the  procediues  in  the  plan. 

(b)  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations  and  work  practice  standard? 
You  must: 

(1)  Install,  operate,  and  maintain  a 
continuous  monitoring  system(s) 
according  to  the  requirements  in 

§  63.1572  and  Table  17  of  this  subpart. 

(2)  Conduct  each  performance  test  for 
a  catalytic  reforming  unit  according  to 
the  requirements  in  §  63.1571  and  under 
the  conditions  specified  in  Table  18  of 
this  subpart. 

(3)  Establish  each  site-specific 
operating  limit  in  Table  16  of  this 


subpart  that  applies  to  you  according  lo 
the  procedures  in  Table  18  of  this 
subpart. 

(4)  Use  the  procedures  in  paragraph 
(b)(4)(i)  or  (ii)  of  this  section  to 
determine  initial  compliance  with  the 
emission  limitations. 

(i)  If  you  elect  the  percent  reduction 
standard  under  Option  2*  calculate  the 
emission  rate  of  TOC  using  Equation  1 
of  this  section  (if  you  use  Method  25)  or 
Equation  2  of  this  section  (if  you  use 
Method  25A);  then  calculate  the  mass 
emission  reduction  using  Equation  3  of 
this  section  as  follows: 

E  =  K4M,Q,        (Eq.  1) 

Where: 

E  =  Emission  rate  of  TOC  in  the  vent 
stream,  kilograms-C  per  hour; 

K  4  =  Constant,  6.0  x  10  - '  (kilograms 
per  milligram) (minutes  per  horn); 

Mc  =  Mass  concentration  of  total 
gaseous  nonmethane  organic  as 
measured  and  calculated  using 


Method  25  in  appendix  A  to  part  60 
of  this  chapter,  mg/dscm;  and 
Qs  =  Vent  stream  flow  rate,  dscm/min, 
at  a  temperature  of  20  degrees 
Celsius  (C). 

'         E  =  K^CtocQs         (Eq-2) 

Where: 

E  =  Emission  rate  of  TOC  in  the  vent 
stream,  kilograms-C  per  hoin; 

K  5  =  Constant,  9.0  x  10  "  «(parts  per 
million)  " '  (gram-mole  per  standard 
cubic  meter)  (gram-C  per  gram- 
mqle-propane)  (kilogram  per  gram) 
(minutes  per  hour),  where  the 
standard  temperatxire  (standard 
cubic  meter)  is  at  20  degrees  C  (uses 
36g-C/g.mole  propane); 

C  TOC  =  Concentration  of  TOC  on  a  dry 
basis  in  ppmv  as  propane  as 
measured  by  Method  25 A  in 
appendix  A  to  part  60  of  this 
chapter;  and 

Qs  =  Vent  stream  flow  rate,  dry  standard 
cubic  meters  per  minute,  at  a 
temperatiueof  20  degrees  C. 


%  reduction  =  ^'    ^°   x  100%       (Eq.  3) 


Where: 

I  i  =  Mass  emission  rate  of  TOC  at 
control  device  inlet,  kg/hr;  and 


E  o  =  Mass  emission  rate  of  TOC  at 
control  device  outlet,  kg/hr. 
(5)  If  you  elect  the  20  parts  per 
million  by  volimie  (ppmv) 


Ctoc.3%02  ~  ^TOC 


17.9% 


1^20.9%-%O2 


(6)  You  are  not  required  to  do  a  TOC 
performance  test  if: 

(i)  You  elect  to  vent  emissions  to  a 
flare  as  provided  in  paragraph  (a)(l)(i)  of 
this  section  (Option  1);  or 

(ii)  You  elect  the  TOC  percent 
reduction  or  concentration  limit  in 
paragraph  (a)(l)(ii)  of  this  section 
(Option  2),  and  you  use  a  boiler  or 
process  heater  with  a  design  heat  input 
capacity  of  44  MW  or  greater  or  a  boiler 
or  process  heater  in  which  all  vent 
streams  are  introduced  into  the  flame 
zone. 

(7)  Demonstrate  initial  compliance 
with  each  emission  limitation  that 
applies  to  you  according  to  Table  19  of 
ithis  subpart. 

!    (8)  Demonstrate  initial  compliance 
with  the  work  practice  standard  in 
paragraph  (a)(5)  of  this  section  by 
submitting  the  operation,  maintenance, 
and  monitoring  plan  to  your  permitting 


authority  as  part  of  your  Notification  of 
CompUance  Status. 

(9)  Submit  the  Notification  of 
Compliance  Status  containing  the 
results  of  the  initial  compliance 
demonstration  according  to  the 
requirements  in  §  63.1574. 

(c)  How  do  1  demonstrate  continuous 
compliance  with  the  emission 
limitations  and  work  practice     ' 
standards?  You  must: 

(1)  Demonstrate  continuous 
compUance  with  each  emission 
limitation  in  Tables  15  and  16  of  this 
subpart  that  applies  to  you  according  to 
the  methods  specified  in  Tables  20  and 
21  of  this  subpart. 

(2)  Demonstrate  continuous 
compUance  with  the  work  practice 
standards  in  paragraph  (a)(3)  of  this 
section  by  complying  with  the 
procedures  in  your  operation, 
maintenance,  and  monitoring  plan. 


concentration  limit,  correct  the 
measured  TOC  concentration  for  oxygen 
(O2)  content  in  the  gas  stream  using 
Equation  4  of  this  section  as  foUows:  < 


{Eq.4) 


§  63.1 567    What  are  my  requirements  for 
inorganic  HAP  emissions  from  catalytic 
reforming  units? 

(a)  What  emission  limitations  and 
work  practice  standards  must  I  meet? 
You  must: 

(1)  Meet  each  emission  limitation  in 
Table  22  of  this  subpart  that  applies  to 
you.  These  emission  limitations  apply 
during  coke  bum-off  and  catalyst 
rejuvenation.  You  can  choose  from  the 
two  options  in  paragraphs  (a)(l)(i) 
through  (ii)  of  this  section:  ■> 

(i)  You  can  elect  to  use  a  control 
device  to  meet  either  a  percent 
reduction  standard  for  hydrogen 
chloride  (HCl)  emissions  (Option  1);  or 

(u)  You  can  elect  to  meet  an  HCl 
concentration  limit  (Option  2). 

(2)  Meet  each  site-specific  operating 
limit  in  Table  23  of  this  subpart  that 
appUes  to  you.  These  operating  limits 
apply  during  coke  bum-off  and  catalyst 
rejuvenation. 
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(3)  Prepare  an  operation, 
maintenance,  and  monitoring  plan 
according  to  the  requirements  in 
§  63.1574(f)  and  operate  at  all  times 
according  to  the  procedures  in  the  plan. 

(b)  How  do  I  demonstrate  initial 
compliance  with  the  emission 
liniitations  and  work  practice  standard? 
You  must: 

(1)  Install,  operate,  and  maintain  a 
continuous  monitoring  system(s) 
according  to  the  requirements  in 

§  63.1572  and  Table  24  of  this  subpart. 

(2)  Conduct  each  performance  test  for 
a  catalytic  reforming  unit  according  to 
the  requirements  in  §63.1571  and  the 
conditions  specified  in  Table  25  of  this 
subpart. 

(3)  Establish  each  site-specific 
operating  limit  in  Table  23  of  this 
subpart  Uiat  applies  to  you  according  to 
the  procedures  in  Table  25  of  this 
subpart. 

(4)  Demonstrate  initial  compliance 
with  each  emission  limitation  that 
applies  to  you  according  to  Table  26  of 
this  subpart. 

(5)  Demonstrate  initial  compliance 
with  the  work  practice  standard  in 
paragraph  (a)(3)  of  this  section  by 
submitting  the  o{>eration,  maintenance, 
and  monitoring  plan  to  your  permitting 
authority  as  part  of  yoitf  Notification  of 
Compliance  Status. 

(6)  Submit  the  Notification  of 
Compliance  Status  containing  the 


results  of  the  initial  compliance 
demonstration  according  to  the 
requirements  in  §63.1574. 

(c)  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations  and  work  practice  standard? 
You  must: 

(1)  Demonstrate  continuous 
compliance  with  each  emission 
limitation  in  Tables  22  and  23  of  this 
subpart  that  applies  to  you  according  to 
the  methods  specified  in  Tables  27  and 
28  of  this  subpart. 

(2)  Demonstrate  continuous 
compliance  with  the  work  practice 
standard  in  paragraph  (a)(3)  of  this 
section  by  maintaining  records  to 
dociunent  conformance  with  the 
procedures  in  your  operation, 
maintenance  and  monitoring  plan. 

S63.1568    What  ar*  my  raquifMnants for 
HAP  emiaalons  from  aulfur  racovary  units? 

(a)  What  emission  limitations  and 
work  practice  standard  must  I  meet? 
You  must: 

(1)  Meet  each  emission  limitation  in 
Table  29  of  this  subpart  that  applies  to 
you.  If  your  sulfur  recovery  unit  is 
subject  to  the  NSPS  for  sulfur  oxides  in 
§  60.104  of  this  chapter,  you  must  meet 
the  emission  limitations  for  NSPS  units. 
If  your  sulfur  recovery  imit  isn't  subject 
to  the  NSPS  for  sulfur  oxides,  you  can 
choose  from  the  options  in  paragraphs 
(a)(l)(i)  through  (ii)  of  this  section: 


(i)  You  can  elect  to  meet  the  NSPS 
requirements  (Option  1);  or 

(ii)  You  can  elect  to  meet  the  total 
reduced  sulfur  (TRS)  emission 
limitation  (Option  2). 

(2)  Meet  each  operating  limit  in  Table 
30  of  this  subpart  that  applies  to  you. 

(3)  Prepare  an  operation, 
maintenance,  and  monitoring  plan 
according  to  the  requirements  in 

§  63.1574(f)  and  operate  at  all  times 
according  to  the  procedures  in  the  plan. 

(b)  How  do  I  demonstrate  initial 
compliance  with  the  emission 
limitations  and  work  practice 
standards?  You  must: 

(1)  Install,  operate,  and  maintain  a 
continuous  monitoring  system 
according  to  the  requirements  in 

§  63.1572  and  Table  31  of  this  subpart. 

(2)  Conduct  each  performance  test  for 
a  sulfur  recovery  unit  not  subject  to  the 
NSPS  for  sulfur  oxides  according  to  the 
requirements  in  §  63.1571  and  imder  the 
conditions  specified  in  Table  32  of  this 
subpart. 

(3)  Establish  each  site-specific 
operating  limit  in  Table  30  of  this 
subpart  that  applies  to  you  according  to 
the  procedures  in  Table  32  of  this 
subpart. 

(4)  Correct  the  reduced  sulfur  samples 
to  zero  percent  excess  air  using 
Equation  1  of  this  section  as  follows: 


C^  -C 


[20.9,/(20.9-%O2)]        (Eq.  l) 


Where: 

C«jj  =  pollutant  concentration  adjusted 

to  zero  percent  oxygen,  ppm  or  g/ 

dscm; 
Cme«  =  pollutant  concentration 

measured  on  a  dry  basis,  ppm  or  g/ 

dscm; 
20.9c  =  20.9  percent  oxygen — 0.0 

percent  oxygen  (defined  oxygen 

correction  basis),  percent; 
20.9  =  oxygen  concentration  in  air, 

percent; 
%02  =  oxygen  concentration  measured 

on  a  dry  basis,  percent. 

(5)  Demonstrate  initial  compliance 
with  each  emission  limitation  that 
applies  to  you  according  to  Table  33  of 
this  subpart. 

(6)  Demonstrate  initial  compliance 
with  the  work  practice  standajrd  in 
paragraph  (a)(3)  of  this  section  by 
submitting  the  operation,  maintenance, 
and  monitoring  plan  to  your  permitting 
authority  as  part  of  your  notification  of 
compUance  status. 

(7)  Submit  the  notification  of 
compliance  status  containing  the  results 
of  the  initial  compliance  demonstration 


according  to  the  requirements  in 
§63.1574. 

(c)  How  do  I  demonstrate  continuous 
compliance  with  the  emission 
limitations  and  work  practice 
standards?  You  must: 

(1)  Demonstrate  continuous 
compliance  with  each  emission 
limitation  in  Tables  29  and  30  of  this 
subpart  that  applies  to  you  according  to 
the  methods  specified  in  Tables  34  and 
35  of  this  subpart. 

(2)  Demonstrate  continuous 
compliance  with  the  work  practice 
standard  in  paragraph  (a)(3)  of  this 
section  by  complying  with  the 
procedures  in  your  operation, 
maintenance,  and  monitoring  plan. 

§63.1509    What  arc  my  raquiramanta  for 
HAP  wnisslona  from  bypass  Unas? 

(a)  What  work  practice  standards 
must  I  meet?  (1)  You  must  meet  each 
work  practice  standard  in  Table  36  of 
this  subpart  that  applies  to  you.  You  can 
choose  from  the  four  options  in 
paragraphs  (a)(l)(i)  through  (iv)  of  this 
section: 


(i)  You  can  elect  to  install  an 
automated  system  (Option  1); 

(ii)  You  can  elect  to  use  a  manual  lock 
system  (Option  2); 

(iii)  You  can  elect  to  seal  the  line 
(Ch)tion  3);  or 

(iv)  You  can  elect  to  vent  to  a  control 
device  (Option  4). 

(2)  As  provided  in  §  63.6(g),  we,  the 
EPA,  may  choose  to  grant  you 
permission  to  use  an  alternative  to  the 
work  practice  standard  in  paragraph 
(a)(1)  of  this  section. 

(3)  You  must  prepare  an  operation, 
maintenance,  and  monitoring  plan 
according  to  the  requirements  in 

§  63.1574(f)  and  operate  at  all  times 
according  to  the  procedures  in  the  plan. 

(b)  How  do  I  demonstrate  initial 
compliance  with  the  work  practice 
standards?  You  must: 

(1)  If  you  elect  the  option  in 
paragraph  (a)(l)(i)  of  this  section, 
conduct  each  performance  test  for  a 
bypass  line  according  to  the 
requirements  in  §  63.1571  and  under  the 
conditions  specified  in  Table  37  of  this 
subpart 
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(2)  Demonstrate  initial  compliance 
with  each  work  practice  standard  in 
Table  36  of  this  subpart  that  applies  to 
you  according  to  Table  38  of  this 
subpart. 

(3)  Demonstrate  initial  compliance 
with  the  work  practice  standard  in 
paragraph  (a)(3)  of  this  section  by 
submitting  the  operation,  maintenance, 
and  monitoring  plan  to  yoiu  permitting 
authority  as  part  of  your  notification  of 
compliance  status; 

(4)  Submit  the  notification  of 
compliance  status  containing  the  results 
of  the  initial  compliance  demonstration 
according  to  the  requirements  in 
§63.1574. 

(c)  How  do  I  demonstrate  continuous 
compliance  with  the  work  practice 
itandards?  You  must: 

(1)  Demonstrate  continuous 
:ompliance  with  each  work  practice 
standard  in  Table  36  of  this  subpart  that 
applies  to  you  according  to  the 
requirements  in  Table  39  of  this  subpart. 

(2)  Demonstrate  continuous 
compliance  with  the  work  practice 
standard  in  paragraph  (a)(2)  of  this 
section  by  complying  with  the 
procedures  in  your  operation, 
maintenance,  and  monitoring  plan. 

General  Compliance  Requirements 

f  63.1 570    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

L(a)  You  must  be  in  compliance  with 
[  of  the  non-opacity  standards  in  this 
subpart  during  the  times  specified  in 
§  63.6(f)(1). 

(b)  You  must  be  in  compliance  with 
the  opacity  and  visible  emission  limits 
in  this  subpart  diuing  the  times 
specified  in  §  63.6(h)(1). 

(c)  You  must  always  operate  and 
maintain  yoiu  affected  source,  including 
air  pollution  control  and  monitoring 
equipment,  according  to  the  provisions 
in  §  63.6(e)(l)(i).  During  the  period 
between  the  compliance  date  specified 
for  your  affected  source  and  the  date 
upon  which  continuous  monitoring 
systems  have  been  installed  and 
validated  and  any  applicable  operating 
limits  have  been  set,  you  must  maintain 
a  log  detailing  the  operation  and 
maintenance  of  the  process  and 
emissions  control  equipment. 

(d)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  (SSMP)  according  to 
the  provisions  in  §  63.6(e)(3). 

(e)  During  periods  of  startup, 
shutdown,  and  malfunction,  you  must 
operate  in  accordance  with  yoiu  SSMP. 

(f)  You'must  report  each  instance  in 
which  you  did  not  meet  each  emission 
limitation  and  each  operating  limit  in 
this  subpart  that  applies  to  you.  This 


includes  periods  of  startup,  shutdovra, 
and  malfunction.  You  also  must  report 
each  instance  in  which  you  did  not 
meet  the  work  practice  standards  in  this 
subpart  that  apply  to  you.  These 
instances  are  deviations  from  the 
emission  limitations  and  work  practice 
standards  in  this  subpart.  These 
deviations  must  be  reported  according 
to  the  requirements  in  §  63.1575. 

(g)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occur  during 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satisfaction  that  you  were  operating  in 
accordance  with  the  SSMP.  The  SSMP 
must  require  that  good  air  pollution 
control  practices  are  used  during  those 
periods.  The  plan  must  also  include 
elements  designed  to  minimize  the 
frequency  of  such  periods  (i.e.,  root 
cause  analysis).  The  Administrator  will 
determine  whether  deviations  that  occiu 
during  a  period  of  startup,  shutdown,  or 
malfunction  are  violations,  according  to 
the  provisions  in  §  63.6(e)  and  the 
contents  of  the  SSMP. 

§  63.1 571    How  and  when  do  I  conduct  a 
performance  test  or  other  initial  compliance 
demonstration? 

(a)  When  must  I  conduct  a 
performance  test?  You  must  conduct 
performance  tests  and  report  the  results 
by  no  later  than  150  days  after  the 
compliance  date  specified  for  your 
source  in  §  63.1563  and  according  to  the 
provisions  in  §  63.7(a)(2).  If  you  are 
required  to  do  a  performance  evaluation 
or  test  for  a  semi-regenerative  catalytic 
reforming  unit  catalyst  regenerator  vent, 
you  may  do  them  at  the  first 
regeneration  cycle  after  yoxu 
compliance  date  and  report  the  results 
in  a  foUowrup  Notification  of 
Compliance  Status  report  due  no  later 
than  150  days  after  the  test. 

(1)  For  each  emission  limitation  or 
work  practice  standard  where  initial 
compliance  is  not  demonstrated  using  a 
performance  test,  opacity  observation, 
or  visible  emission  observation,  you 
must  conduct  the  initial  compliance 
demonstration  within  30  calendar  days 
after  the  compliance  date  that  is 
specified  for  your  source  in  §63.1563. 

(2)  For  each  emission  limitation 
where  the  averaging  period  is  30  days, 
the  30-day  period  for  demonstrating 
initial  compliance  begins  at  1?:00  a.m. 
on  the  compliance  date  that  is  specified 
for  your  source  in  §  63.1563  and  ends  at 
11:59  p.m.,  30  calendar  days  after  the 
compliance  date  that  is  specified  for 
your  source  in  §63.1563. 

(3)  If  you  commenced  construction  or 
reconstruction  between  September  11, 
1998  and  April  1 1 ,  2002 ,  you  must 


demonstrate  initial  compliance  with 
either  the  proposed  emission  limitation 
or  the  promulgated  emission  limitation 
no  later  than  October  8,  2002  or  withii\ 
180  calendar  days  after  startup  of  the 
source,  whichever  is  later,  according  to 
§63.7(a)(2)(ix). 

(4)  If  you  commenced  construction  or 
reconstruction  between  September  11, 
1998  and  April  11,  2002,  and  you  chose 
to  comply  with  the  proposed  emission 
limitation  when  demonstrating  initial 
compliance,  you  must  conduct  a  second 
compliance  demonstration  for  the 
promulgated  emission  Umitation  by 
October  10,  2005,  or  after  startup  of  the 
soiuce,  whichever  is  later,  according  to 
§63.7(a)(2)(ix). 

(b)  What  are  the  general  requirements 
for  performance  test  and  performance 
evaluations?  You  must: 

(1)  Conduct  each  performance  test 
according  to  the  requirements  in 

§  63.7(e)(1). 

(2)  Except  for  opacity  and  visible 
emission  observations,  conduct  three 
separate  test  runs  for  each  performance 
test  as  specified  in  §  63.7(e)(3).  Each  test 
run  must  last  at  least  1  hour. 

(3)  Conduct  each  performance 
evaluation  according  to  the 
requirements  in  §  63.8(e). 

(4)  Not  conduct  performance  tests 
during  periods  of  startup,  shutdown,  or 
malfimction,  as  specified  in  §  63.7(e)(1). 

(5)  Calciilate  the  average  emission  rate 
for  the  performance  test  by  calculating 
the  emission  rate  for  each  individual 
test  nm  in  the  units  of  the  applicable 
emission  limitation  using  Equation  2,5, 
or  8  of  §  63.1564,  and  determining  the 
arithmetic  average  of  the  calculated 
emission  rates. 

(c)  What  procedures  must  I  use  for  an 
engineering  assessntent?  You  may 
choose  to  use  an  engineering  assessment 
to  calculate  the  process  vent  flow  rate, 
net  heating  value,  TOC  emission  rate, 
and  total  organic  HAP  emission  rate 
expected  to  yield  the  highest  daily 
emission  rate  when  determining  the 
emission  reduction  or  outlet 
concentration  for  the  organic  HAP 
standard  for  catalytic  reforming  units.  If 
you  use  an  engineering  assessment,  you 
must  document  all  data,  assumptions, 
and  procediu-es  to  the  satisfaction  of  the 
applicable  permitting  authority.  An 
engineering  assessment  may  include  the 
approaches  listed  in  paragraphs  (c)(1) 
through  (c)(4)  of  this  section.  Other 
engineering  assessments  may  be  used 
but  are  subject  to  review  and  approval 
by  the  applicable  permitting  authority. 

(1)  You  may  use  previous  test  results 
provided  the  tests  are  representative  of 
ciurent  operating  practices  at  the 
process  unit,  and  provided  EPA 
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methods  or  approved  alternatives  were 
used; 

(2)  You  may  use  bench-scale  or  pilot- 
scale  test  data  representative  of  the 
process  under  representative  operating 
conditions: 

(3)  You  may  use  maximum  flow  rate, 
TOC  emission  rate,  organic  HAP 
emission  rate,  or  organic  HAP  or  TOC 
concentration  specified  or  impUed 
within  a  permit  limit  applicable  to  the 
process  vent;  or 

(4)  You  may  use  design  analysis  based 
on  engineering  principles,  measurable 
process  parameters,  or  physical  or 
chemical  laws  or  properties.  Examples 
of  analytical  methods  include,  but  are 
not  limited  to: 


(i)  Use  of  material  balances  based  on 
process  stoichiometry  to  estimate 
maximum  TCX]  concentrations; 

(ii)  Calculation  of  hovirly  average 
maximiun  flow  rate  based  on  physical 
equipment  design  such  as  pump  or 
blower  capacities;  and 

(iii)  Calculation  of  TOC 
concentrations  based  on  saturation 
conditions. 

(d)  Ckui  I  adjust  the  process  or  control 
device  measured  values  when 
establishing  an  operating  limit?  If  you 
do  a  performance  test  to  demonstrate 
compliance,  you  must  base  the  process 
or  control  device  operating  limits  for 
continuous  parameter  monitoring 
systems  on  the  results  measured  during 
the  performance  test.  You  may  adjust 
the  values  measured  during  the 


performance  test  according  to  the 
criteria  in  paragraphs  (d)(1)  through  (3) 
of  this  section. 

(1)  If  you  must  meet  the  HAP  metal 
emission  limitations  in  §  63.1564,  you 
elect  the  option  in  paragraph  (a)(l)(iii) 
in  §  63.1564  (Ni  Ib/hr).  and  you  use 
continuous  parameter  monitoring 
systems,  you  must  establish  an 
operating  limit  for  the  equilibrimn 
catalyst  Ni  concentration  based  on  the 
laboratory  analysis  of  the  equilibrium 
catalyst  Ni  concentration  from  the 
initial  performance  test.  Section 
63.1564(b)(2)  allows  you  to  adjust  the 
laboratory  measurements  of  the 
equilibrium  catalyst  Ni  concentration  to 
the  maximiun  level.  You  must  make  this 
adjustment  using  Equation  1  of  this 
section  as  follows: 


Ecat-Umit  =  ^|^xEcat,.        (Eq.  l) 
NiEmRL, 


Where: 

Ecat-Limit  =  Operating  limit  for 
equilibrium  catalyst  Ni 
concentration,  mg/kg; 

NiEmRlw  =  Average  Ni  emission  rate 
calciilated  as  the  arithmetic  average 
Ni  emission  rate  using  Equation  5  of 
this  section  for  each  performance 
test  run,  g  Ni/hr;  and 


Ecatu  =  Average  equilibrium  Ni 

concentration  from  laboratory  test 
results,  mg/kg. 
(2)  If  you  must  meet  the  HAP  metal 
emission  limitations  in  §63.1564.  you 
elect  the  option  in  paragraph  (a)(l)(iv) 
in  §63.1564  (Ni  lb/1.000  lb  of  coke 
bum-off),  and  you  use  continuous 
parameter  monitoring  systems,  you 
must  establish  an  operating  limit  for  the 


equilibrium  catalyst  Ni  concentration 
based  on  the  laboratory  analysis  of  the 
equilibrium  catalyst  Ni  concentration 
from  the  initial  performance  test. 
Section  63.1564(b)(2)  allows  you  to 
adjust  the  laboratory  measiu^ments  of 
the  equilibrium  catalyst  Ni 
concentration  to  the  maximum  level. 
You  must  make  this  adjustment  using 
Equation  2  of  this  section  as  follows: 


1.0  mg/kg  coke  bum-off    _    .  /_„  ^\ 

Ecat-Limit  = ^,,1    „^ x  Ecat,,        (Eq.  2) 

NiEmR2., 


Where: 

NiEmR2s,  =  Average  Ni  emission  rate 
calculated  as  the  arithmetic  average 
Ni  emission  rate  using  Equation  8  of 
§  63.1564  for  each  performance  test 
run.  mg/kg  coke  bum-off. 

(3)  If  you  choose  to  adjust  the 
equilibrium  catalyst  Ni  concentration  to 
the  maximum  level,  you  can't  adjust  any 
other  monitored  operating  parameter 
(i.e..  gas  flow  rate,  voltage,  pressure 
drop,  liquid-to-gas  ratio). 

(4)  Except  as  specified  in  paragraph 
(d)(d)  of  this  section,  if  you  use 
continuous  parameter  monitoring 
systems,  you  may  adjust  one  of  your 
monitored  operating  parameters  (flow 
rate,  voltage  and  secondary  current, 
pressure  drop,  liquid-to-gas  ratio)  from 
the  average  of  measured  values  during 
the  performance  test  to  the  maximum 
value  (or  miniiniim  value,  if  applicable) 
representative  of  worst-case  operating 
conditions,  if  necessary.  This 
adjiistment  of  measured  values  may  be 


done  using  control  device  design 
specifications,  manufacturer 
recommendations,  or  other  applicable 
information.  You  must  provide 
supporting  documentation  and  rationale 
in  your  Notification  of  Compliance 
Status,  demonstrating  to  the  satisfaction 
of  yoiu  permitting  authority,  that  your 
affected  source  complies  with  the 
applicable  emission  limit  at  the 
operating  limit  based  on  adjusted 
values. 

(e)  Can  I  change  my  operating  limit? 
You  may  change  the  established 
operating  limit  by  meeting  the 
requirements  in  paragraphs  (e)(1) 
through  (3)  of  this  section. 

(1)  You  may  change  your  established 
operating  limit  for  a  continuous 
parameter  monitoring  system  by  doing 
an  additional  performance  test,  a 
performance  test  in  conjimction  with  an 
engineering  assessment,  or  an 
engineering  assessment  to  verify  that,  at 
the  new  operating  limit,  you  are  in 


compliance  with  the  applicable 
emission  limitation. 

(2)  You  must  establish  a  revised 
operating  ILmit  for  your  continuous 
parameter  monitoring  system  if  you 
make  any  change  in  process  or  operating 
conditions  that  could  affect  control 
system  performance  or  you  change 
designated  conditions  after  the  last 
performance  or  compliance  tests  were 
done.  You  can  establish  the  revised 
operating  limit  as  described  in 
paragraph  {e)(l)  of  this  section. 

(3)  You  may  change  your  site-specific 
opacity  operating  limit  or  Ni  operating 
limit  only  by  doing  a  new  performance 
test. 

§63.1572    What  are  my  monitoring 
installation,  operation,  and  maintenance 
raquiremants? 

(a)  You  must  install,  operate,  and 
maintain  each  continuous  emission 
monitoring  system  according  to  the 
requirements  in  paragraphs  (a)(1) 
through  (4)  of  this  section. 
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(1)  You  must  install,  operate,  and 
maintain  each  continuous  emission 
monitoring  system  according  to  the 
requirements  in  Table  40  of  this  subpart. 

(2)  If  you  use  a  continuous  emission 
monitoring  system  to  meet  the  NSPS  CO 
or  SO2  limit,  you  must  conduct  a 
performance  evaluation  of  each 
continuous  emission  monitoring  system 
according  to  the  requirements  in  §  63.8 
and  Table  40  of  this  subpart.  This 
requirement  does  not  apply  to  an 
affected  source  subject  to  the  NSPS  that 
has  already  demonstrated  initial 
compliance  with  the  applicable 
performance  specification. 

(3)  As  specified  in  §63.8(c)(4)(ii), 
each  continuous  emission  monitoring 
system  must  complete  a  minimum  of 
one  cycle  of  operation  (sampling, 
analyzing,  and  data  recording)  for  each 
successive  15-minute  period. 

(4)  Data  must  be  reduced  as  specified 
in  §  63.8(g)(2). 

(b)  You  must  install,  operate,  and 
maintain  each  continuous  opacity 
monitoring  system  according  to  the 
requirements  in  paragraphs  (b)(1) 
through  (3)  of  this  section. 

(ij  Each  continuous  opacity 
monitoring  system  must  be  installed, 
operated,  and  maintained  according  to 
the  requirements  in  Table  40  of  this 
subpart. 

(2)  If  you  use  a  continuous  opacity 
monitoring  system  to  meet  the  NSPS 
opacity  limit,  you  must  conduct  a 
performance  evaluation  of  each 
continuous  opacity  monitoring  system 
according  to  the  requirements  in  §  63.8 
and  Table  40  of  this  subpart.  This 
requirement  does  not  apply  to  an 
affected  soince  subject  to  the  NSPS  that 
has  already  demonstrated  initial 
compliance  with  the  applicable 
performance  specification. 

(3)  As  specified  in  §63.8(c)(4)(i),  each 
continuous  opacity  monitoring  system 
must  complete  a  minimum  of  one  cycle 
of  sampling  and  analyzing  for  each 
successive  10-second  period  and  one 
cycle  of  data  recording  for  each 
successive  6-minute  period, 


(c)  You  must  install,  operate,  and 
maintain  each  continuous  parameter 
monitoring  system  according  to  the 
requirements  in  paragraphs  (c)(1) 
through  (7)  of  this  section. 

(1)  Each  continuous  parameter 
monitoring  system  must  be  installed, 
operated,  and  maintained  according  to 
the  requirements  in  Table  41  of  this 
subpart  and  in  a  manner  consistent  with 
the  manufacturer's  specifications  or 
other  written  procedures  that  provide 
adequate  assurance  that  the  equipment 
will  monitor  acciutitely. 

(2)  The  continuous  parameter 
monitoring  system  must  complete  a 
minimiun  of  one  cycle  of  operation  for 
each  successive  15-minute  period.  You 
must  have  a  minimum  of  foin 
successive  cycles  of  operation  to  have  a 
valid  hour  of  data  (or  at  least  two  if  a 
calibration  check  is  performed  during 
that  hour  or  if  the  continuous  parameter 
monitoring  system  is  out-of-control). 

(3)  Each  continuous  parameter 
monitoring  system  must  have  valid 
hourly  average  data  from  at  least  75 
percent  of  the  hoiu-s  dining  which  the 
process  operated. 

(4)  Each  continuous  parameter 
monitoring  system  must  determine  and 
record  the  hourly  average  of  all  recorded 
readings  and  if  applicable,  the  daily 
average  of  all  recorded  readings  for  each 
operating  day.  The  daily  average  must 
cover  a  24-hour  period  if  operation  is 
continuous  or  the  niunber  of  hours  of 
operation  per  day  if  operation  is  not 
continuous. 

(5)  Each  continuous  parameter 
monitoring  system  must  record  the 
results  of  eadi  inspection,  calibration, 
and  validation  check. 

(d)  You  must  monitor  and  collect  data 
according  to  the  requirements  in 
paragraphs  (d)(1)  and  (2)  of  this  section. 

(1)  Except  for  monitoring 
malfunctions,  associated  repairs,  and 
required  quality  assurance  or  control 
activities  (including  as  applicable, 
calibration  checks  and  required  zero 
and  span  adjustments),  you  must 
conduct  all  monitoring  in  continuous 


operation  (or  collect  data  at  all  required 
intervals)  at  all  times  the  affected  source 
is  operating. 

(2)  You  may  not  use  data  recorded 
diuing  monitoring  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities  for 
purposes  of  this  regulation,  including 
data  averages  and  calculations,  for 
fulfilling  a  minimiun  data  availability 
requirement,  if  applicable.  You  must 
"use  all  the  data  collected  during  all 
other  periods  in  assessing  the  operation 
of  the  control  device  and  associated 
control  system. 

§  63.1 573    What  are  my  monitoring 
alternatives? 

(a)  What  is  the  approved  alternative 
for  monitoring  gas  flow  rate?  You  can 
elect  to  use  this  alternative  to  a 
continuous  parameter  monitoring 
system  for  the  cataljrtic  regenerator 
exhaust  gas  flow  rate  for  your  catalytic 
cracking  unit  if  the  unit  does  not 
introduce  any  other  gas  streams  into  the 
catalyst  regeneration  vent  (i.e.,  complete 
combustion  units  with  no  additional 
combustion  devices).  If  you  select  this 
alternative,  you  must  use  the  same 
procedure  for  the  performance  test  and 
for  monitoring  after  the  performance 
test. 

(1)  Install  and  operate  a  continuous 
parameter  monitoring  system  to 
measure  and  record  the  hourly  average 
volumetric  air  flow  rate  to  the  catalytic 
cracking  unit  regenerator.  Or,  you  can 
determine  and  record  the  hourly  average 
volumetric  air  flow  rate  to  the  catalytic 
cracking  unit  regenerator  using  the 
catalytic  cracking  unit  control  room 
instrumentation. 

(2)  Install  and  operate  a  continuous 
parameter  monitoring  system  to 
measure  and  record  the  ten^)eratxue  of 
the  gases  entering  the  control  device  (or 
exiting  the  catalyst  regenerator  if  you  do 
not  use  an  add-on  control  device). 

(3)  Calculate  and  record  the  hourly 
average  actual  exhaust  gas  flow  rate 
using  Equation  1  of  this  section  as 
follows: 


Qg^  =(1.12  scfm/dscfm)x(Q^,-HQ„,y)xl 


fTemp 


gas 


273°  K 


atm.j 


vent 


(Eq.  1) 


'  Vhere: 

Qgas  =  Hourly  average  actual  gas  flow 
rate,  acfrn; 

1.12  =  Default  correction  factor  to 

convert  gas  flow  from  dry  standard 
cubic  feet  per  minute  (dscfm)  to 
standard  cubic  feet  per  minute 
(scfrn); 


Qfu,  =  Volumetric  flow  rate  of  air  to 

regenerator,  as  determined  from  the 
catalytic  cracking  unit  control  room 
instrumentations,  dscfm; 

Qp,y  =  Volumetric  flow  rate  of  oxygen- 
emiched  an  stream  to  regenerator, 
as  determined  itom  the  catalytic 


cracking  unit  control  room 
instrumentations,  dscfm; 

Tempgas  =  Temperature  of  gas  stream  in 
vent  measured  as  near  as  practical 
to  the  control  device  or  opacity 
monitor,  "K.  For  wet  scrubbers, 
temperatine  of  gas  prior  to  the  wet 
sonbber;  and 
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Pvent  =  Absolute  pressure  in  the  vent 
measured  as  near  as  practical  to  the 
control  device  or  opacity  monitor, 
atm.  When  used  in  conjunction 
with  opacity  in  the  final  vent  stack, 
you  can  assume  Pvem  =  1  atm. 

(b)  What  is  the  approved  alternative 
for  monitoring  pH  levels?  If  you  use  a 
wet  scrubber  to  control  inorganic  HAP 
emissions  from  your  vent  on  a  catalytic 
reforming  unit,  you  can  measure  and 
record  the  pH  of  the  water  (or  scrubbing 
liquid)  exiting  the  scrubber  at  least  once 
an  hour  during  coke  bum-off  and 
catalyst  rejuvenation  using  pH  strips  as 
an  alternative  to  a  continuous  parameter 
monitoring  system.  The  pH  strips  must 
meet  the  requirements  in  Table  41  of 
this  subpart. 

(c)  Can  I  use  another  type  of 
monitoring  system?  You  may  request 
approval  from  your  permitting  authority 
to  use  an  automated  data  compression 
system.  An  automated  data  compression 
system  does  not  record  monitored 
operating  parameter  values  at  a  set 
frequency  (e.g.,  once  every  hour)  but 
records  all  values  that  meet  set  criteria 
for  variation  from  previously  recorded 
values.  Your  request  must  contain  a 
description  of  the  monitoring  system 
and  data  recording  system,  including 
the  criteria  used  to  determine  which 
monitored  values  are  recorded  and 
retained,  the  method  for  calculating 
daily  averages,  and  a  demonstration  that 
the  system  meets  all  of  the  criteria  in 
paragraphs  (c)(1)  through  (5)  of  this 
section: 

(1)  The  system  measures  the  operating 
parameter  value  at  least  once  every 
hoxir; 

(2)  The  system  records  at  least  24 
values  each  day  during  periods  of 
operation; 

(3)  The  system  records  the  date  and 
time  when  monitors  are  turned  off  or 
on; 

(4)  The  system  recognizes  unchanging 
data  that  may  indicate  the  monitor  is 
not  functioning  properly,  alerts  the 
operator,  and  records  the  incident;  and 

(5)  The  system  computes  daily 
average  values  of  the  monitored 
operating  parameter  based  on  recorded 
data. 

(d)  Can  /  monitor  other  process  or 
control  device  operating  parameters? 
You  may  request  approval  to  monitor 
parameters  other  than  those  required  in 
this  subpart.  You  must  request  approval 
if: 

(1)  You  use  a  control  device  other 
than  a  thermal  incinerator,  boiler, 
process  heater,  flare,  electrostatic 
precipitator,  or  wet  scrubber, 

(2)  You  use  a  combustion  control 
device  (e.g.,  incinerator,  flare,  boiler  or 


process  heater  with  a  design  heat 
capacity  of  at  least  44  MW,  boiler  or 
process  heater  where  the  vent  stream  is 
introduced  into  the  flame  zone), 
electrostatic  precipitator,  or  scrubber 
but  want  to  monitor  a  parameter  other 
than  those  specified;  or 

(3)  You  wish  to  use  another  type  of 
continuous  emission  monitoring  system 
that  provides  direct  measurement  of  a 
pollutant  (i.e.,  a  PM  or  multi-metals 
HAP  continuous  emission  monitoring 
system,  a  carbonyl  sulfide/carbon 
disulfide  continuous  emission 
monitoring  system,  a  TOC  continuous 
emission  monitoring  system,  or  HCl 
continuous  emission  monitoring 
system). 

(e)  How  do  I  request  to  monitor 
alternative  parameters?  You  must 
submit  a  request  for  review  and 
approval  or  disapproval  to  the 
Administrator.  The  request  must 
include  the  information  in  paragraphs 
(e)(1)  through  (5)  of  this  section. 

(1)  A  description  of  each  affected 
source  and  the  parameter(s)  to  be 
monitored  to  determine  whether  the 
affected  source  will  continuoxisly 
comply  with  the  emission  limitations 
and  an  explanation  of  the  criteria  used 
to  select  the  parameterts). 

(2)  A  description  of  the  methods  and 
procedures  that  will  be  used  to 
demonstrate  that  the  parameter  can  be 
used  to  determine  whether  the  affected 
source  will  continuously  comply  with 
the  emission  limitations  and  the 
schedule  for  this  demonstration.  You 
must  certify  that  you  will  establish  an 
operating  limit  for  the  monitored 
parameter(s)  that  represents  the 
conditions  in  existence  when  the 
control  device  is  being  properly 
operated  and  maintained  to  meet  the 
emission  limitation. 

(3)  The  frequency  and  content  of 
monitoring,  recording,  and  reporting,  if 
monitoring  and  recording  are  not 
continuous.  You  also  must  include  the 
rationale  for  the  proposed  monitoring, 
recording,  and  reporting  requirements. 

(4)  Supporting  calculations. 

(5)  Averaging  time  for  the  alternative 
operating  parameter. 

Notifications.  Reports,  and  Records 

§63.1574    What  notWceUooa  mut  I  submH 
and  when7 

(a)  Except  as  allowed  in  paragraphs 
(a)(1)  through  (3)  of  this  section,  you 
must  submit  all  of  the  notifications  in 
§§  63.6(h).  63.7(b)  and  (c).  63.8(e). 
63.8(f)(4).  63.8(f)(6).  and  63.9(b)  through 
(h)  that  apply  to  you  by  the  dates 
specified. 

(1)  You  must  submit  the  notification 
of  your  intention  to  construct  or 


reconstruct  according  to  §  63.9(b)(5) 
unless  construction  or  reconstruction 
had  commenced  and  initial  startup  had 
not  occurred  before  April  11,  2002.  In 
this  case,  you  must  submit  the 
notification  as  soon  as  practicable  before 
startup  but  no  later  than  July  10,  2002. 
This  deadline  also  applies  to  the 
application  for  approval  of  construction 
or  reconstruction  and  approval  of 
construction  or  reconstruction  based  on 
State  preconstruction  review  required  in 
§§63.5(d)(l)(i)  and  63.5(f)(2). 

(2)  You  must  submit  the  notification 
of  intent  to  conduct  a  performance  test 
required  in  §  63.7(b)  at  least  30  calendar 
days  before  the  performance  test  is 
scheduled  to  begin  (instead  of  60  days). 

(3)  If  you  are  required  to  conduct  a 
performance  test,  performance 
evaluation,  design  evaluation,  opacity 
observation,  visible  emission 
observation,  or  other  initial  compliance 
demonstration,  you  must  submit  a 
notification  of  compliance  status 
according  to  §  63.9(h)(2)(ii).  You  can 
submit  this  information  in  an  operating 
permit  application,  in  an  amendment  to 
an  operating  permit  application,  in  a 
separate  submission,  or  in  any 
combination.  In  a  State  with  an 
approved  operating  permit  program 
where  delegation  of  authority  under 
section  112(1)  of  the  CAA  has  not  been 
requested  or  approved,  you  must 
provide  a  duplicate  notification  to  the 
applicable  Regional  Administrator.  If 
the  required  information  has  been 
submitted  previously,  you  do  not  have 
to  provide  a  separate  notification  of 
compUance  status.  Just  refer  to  the 
earlier  submissions  instead  of 
duplicating  and  resubmitting  the 
previously  submitted  information. 

(i)  For  each  initial  compliance 
demonstration  that  does  not  include  a 
performance  test,  you  must  submit  the 
Notification  of  CompUance  Status  no 
later  than  30  calendar  days  following 
completion  of  the  initial  compliance 
demonstration. 

(ii)  For  each  initial  compliance 
demonstration  that  includes  a 
performance  test,  you  must  submit  the 
notification  of  compliance  status, 
including  the  performance  test  results, 
no  later  than  150  calendar  days  after  the 
compliance  date  specified  for  your 
affected  source  in  §  63.1573. 

(b)  As  specified  in  §  63.9(b)(2).  if  you 
startup  your  new  affected  source  before 
April  11,  2002,  you  must  submit  the 
initial  notification  no  later  than  August 
9.  2002. 

(c)  As  specified  in  §  63.9(b)(3).  if  you 
start  your  new  or  reconstructed  affected 
source  on  or  after  April  11,  2002,  you 
must  submit  the  initial  notification  no 


Federal  Register /Vol.  67,  No.  70/Thursday,  April  11,  2002 /Rules  and  Regulations  17785 


later  than  120  days  after  you  become 
subject  to  this  subpart. 

(a)  You  also  must  include  the 
information  in  Table  42  of  this  subpart 
in  your  notification  of  compliance 
status. 

(e)  If  you  request  an  extension  of 
compliance  for  an  existing  catalytic 
cracking  unit  as  allowed  in  §63. 1563(c), 
you  must  submit  a  notification  to  your 
permitting  authority  containing  the 
required  information  by  October  13, 
2003. 

(f)  As  required  by  this  subpart,  you 
must  prepare  and  implement  an 
operation,  maintenance,  and  monitoring 
plan  for  each  affected  source,  control 
system,  and  continuous  monitoring 
system.  The  pujrpose  of  this  plan  is  to 
detail  the  operation,  maintenance,  and 
monitoring  procedures  you  will  follow. 

(1)  You  must  submit  the  plan  to  your 
permitting  authority  for  review  and 
approval  along  with  your  notification  of 
compliance  status.  While  you  do  not 
have  to  include  the  entire  plan  in  your 
part  70  or  71  permit,  you  must  include 
the  duty  to  prepare  and  implement  the 
plan  as  an  applicable  requirement  in 
your  part  70  or  71  operating  permit.  You 
must  submit  any  changes  to  your 
permitting  authority  for  review  and 
approval  and  comply  with  the  plan 
until  the  change  is  approved. 

(2)  Each  plan  must  include,  at  a 
minimum,  the  information  specified  lq 
paragraphs  (f)(2)(i)  through  (x)  of  this 
section. 

'  (i)  Process  and  control  device 
parameters  to  be  monitored  for  each 
affected  source,  along  with  established 
operating  limits. 

(ii)  Procedures  for  monitoring 
emissions  and  process  and  control 
device  operating  parameters  for  each 
affected  source. 

(iii)  Procedures  that  you  will  use  to 
determine  the  coke  bum-rate,  the 
volimietric  flow  rate  (if  you  use  process 
data  rather  than  direct  measurement), 
and  the  rate  of  combustion  of  liquid  or 
solid  fossil  fuels  if  you  use  an 
incinerator-waste  heat  boiler  to  bum  the 
exhaust  gases  from  a  catalyst 
regenerator. 

(iv)  Procedures  and  analytical 
methods  you  will  use  to  determine  the 
equilibrium  catalyst  Ni  concentration, 
the  equilibrium  catalyst  Ni 
concentration  monthly  rolling  average, 
and  the  hourly  or  hourly  average  Ni 
operating  value. 

(v)  Procedures  you  will  use  to 
determine  the  pH  of  the  water  (or 
scrubbing  liquid)  exiting  a  wet  scrubber 
if  you  use  pH  strips. 

(vi)  Procedures  you  will  use  to 
determine  the  HCl  concentration  of 
gases  ftota  a  semi-regenerative  catalytic 


reforming  unit  with  an  intemal 
scrubbing  system  (i.e.,  no  add-on 
control  device)  when  you  use  a 
colormetric  tube  sampling  system, 
including  procedures  for  correcting  for 
pressure  (if  applicable  to  the  sampling 
equipment). 

(vii)  Procedures  you  will  use  to 
determine  the  gas  flow  rate  for  a 
catalytic  cracking  unit  if  you  use  the 
alternative  procedure  based  on  air  flow 
rate  and  temperature. 

(viii)  Monitoring  schedule,  including 
when  you  will  monitor  and  when  you 
willnot  monitor  an  affected  source  (e.g., 
during  the  coke  bum-off,  regeneration 
process). 

(ix)  Quality  control  plan  for  each 
continuous  opacity  monitoring  system 
and  continuous  emission  monitoring 
system  you  use  to  meet  an  emission 
limit  in  this  subpart.  This  plan  must 
include  procedures  you  will  use  for 
calibrations,  accuracy  audits,  and 
adjustments  to  the  system  needed  to 
meet  applicable  requirements  for  the 
system. 

(x)  Maintenance  schedule  for  each 
affected  source,  monitoring  system,  and 
control  device  that  is  generally 
consistent  with  the  manufacturer's 
instructions  for  routine  and  long-term 
maintenance. 

§  63.1 575    What  reports  must  I  submit  and 
wtien? 

(a)  You  must  submit  each  report  in 
Table  43  of  this  subpart  that  applies  to 
you. 

(b)  Unless  the  Administrator  has 
approved  a  different  schedule,  you  must 
submit  each  report  by  the  date  ifi  Table 
43  of  this  subpart  and  according  to  the 
requirements  in  paragraphs  (b)(1) 
through  (5)  of  this  section. 

(1)  The  first  compliance  report  must 
cover  the  period  beginning  on  the 
compUance  date  that  is  specified  for 
your  affected  source  in  §63.1563  and 
ending  on  Jxme  30  or  December  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  first  calendar 
half  after  the  compliance  date  that  is 
specified  for  your  affected  source  in 
§63.1563. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31,  whichever  date 
foUows  the  end  of  the  first  calendar  half 
after  the  compliance  date  that  is 
specified  for  your  affected  source  in 
§63.1563. 

(3)  Each  subsequent  compUance 
report  must  cover  the  semiannual 
reporting  period  from  January  1  through 
June  30  or  the  semiannual  reporting 
period  from  July  1  through  December 
31. 


(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31, 
whichever  date  is  the  first  date 
following  the  end  of  the  semiannual 
reporting  period. 

(5)  For  each  affected  source  that  is 
subject  to  permitting  regulations 
pursuant  to  part  70  or  71  of  this  chapter, 
and  if  the  permitting  authority  has 
established  dates  for  submitting 
semiannual  reports  pursuant  to 
§70.6(a)(3)(iii)(A)  or  §  71.6(a)(3)(iii)(A) 
of  this  chapter,  you  may  submit  the  first 
and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraphs 
(b)(1)  through  (4)  of  this  section. 

(c)  The  compliance  report  must 
contain  the  information  required  in 
paragraphs  (c)(1)  through  (4)  of  this 
section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official, 
with  that  official's  name,  tide,  and 
signature,  certifying  the  accuracy  of  the 
content  of  thfe  report. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  If  there  are  no  deviations  bom  any 
emission  limitation  that  applies  to  you 
and  there  are  no  deviations  from  the 
requirements  for  work  practice 
standards,  a  statement  that  there  were 
no  deviations  from  the  emission 
limitations  or  work  practice  standards 
during  the  reporting  period  and  that  no 
continuous  emission  monitoring  system 
or  continuous  opacity  monitoring 
system  was  inoperative,  inactive, 
malfunctioning,  out-of-control,  repaired, 
or  adjusted. 

(d)  For  each  deviation  from  an 
emission  limitation  and  for  each 
deviation  from  the  requirements  for 
work  practice  standards  that  occurs  at 
an  affected  source  where  you  are  not 
using  a  continuous  opacity  monitoring 
system  or  a  continuous  emission 
monitoring  system  to  comply  with  the 
emission  limitation  or  work  practice 
standard  in  this  subpart,  the  compliance 
report  must  contain  the  information  in 
paragraphs  (c)(1)  through  (3)  of  this 
section  and  the  information  in 
paragraphs  (d)(1)  through  (3)  of  this 
section. 

(1)  The  total  operating  time  of  each 
affected  source  diiring  the  reporting 
period. 

(2)  Information  on  the  niunber, 
duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable),  as  appUcable,  and  the 
corrective  action  taken. 

(3)  Information  on  the  number, 
dtuation,  and  cause  for  monitor 
downtime  incidents  (including 
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unknown  cause,  if  applicable,  other 
than  downtime  associated  with  zero  and 
span  and  other  daily  calibration  checks). 

(e)  For  each  deviation  from  an 
emission  limitation  occurring  at  an 
affected  source  where  you  are  using  a 
continuous  opacity  monitoring  system 
or  a  continuous  emission  monitoring 
system  to  comply  with  the  emission 
limitation,  you  must  include  the 
information  in  paragraphs  (d)(1)  through 
(3)  of  this  section  and  the  information 
in  paragraphs  (e)(1)  through  (13)  of  this 
section. 

(1)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(2)  The  date  and  time  that  each 
continuous  opacity  monitoring  system 
or  continuoiis  emission  monitoring 
system  was  inoperative,  except  for  zero 
(low-level)  and  high-level  checks. 

(3)  The  date  ana  time  that  each 
continuoiis  opacity  monitoring  system 
or  continuous  emission  monitoring 
system  was  out-of-control,  including  the 
information  in  §  63.8(c)(8). 

(4)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
a  period  of  startup,  shutdown,  or 
malfunction  or  dxiring  another  period. 

(5)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  (recorded  in  minutes  for  opacity 
and  hours  for  gases  and  in  the  averaging 
period  specified  in  the  regxilation  for 
other  types  of  emission  limitations),  and 
the  total  duration  as  a  percent  of  the 
total  so\ut:e  operating  time  dvuing  that 
reporting  period. 

(6)  A  breakdown  of  the  total  duration 
of  the  deviations  during  the  reporting 
period  and  into  those  that  are  due  to 
startup,  shutdown,  control  equipment 
problems,  process  problems,  other 
known  causes,  and  other  unknown 
causes. 

(7)  A  summary  of  the  total  duration  of 
downtime  for  the  continuous  opacity 
monitoring  system  or  continuous 
emission  monitoring  system  during  the 
reporting  period  (recorded  in  minutes 
for  opacity  and  hours  for  gases  and  in 
the  averaging  time  specified  in  the 
regxilation  for  other  types  of  standards), 
and  the  total  diuation  of  downtime  for 
the  continuous  opacity  monitoring 
system  or  continuous  emission 
monitoring  system  as  a  percent  of  the 
total  source  operating  time  during  that 
reporting-period. 

(8)  A  breakdown  of  the  total  duration 
of  downtime  for  the  continuous  opacity 
monitoring  system  or  continuous 
emission  monitoring  system  during  the 
reporting  period  into  periods  that  are 
due  to  monitoring  eqiiipment 
malfunctions,  non-monitoring 
equipment  malfunctions,  qusdity 


assurance/quality  control  calibrations, 
other  known  causes,  and  other 
unknown  causes. 

(9)  An  identification  of  each  HAP  that 
was  monitored  at  the  affected  source. 

(10)  A  brief  description  of  the  process 
units. 

(11)  The  monitoring  equipment 
manufacturer(s)  and  model  niunber(8). 

(12)  The  date  of  the  latest  certification 
or  audit  for  the  continuous  opacity 
monitoring  system  or  continuous 
emission  monitoring  system. 

(13)  A  description  of  any  change  in 
the  continuous  emission  monitoring* 
system  or  continuous  opacity 
monitoring  system,  processes,  or 
controls  since  the  last  reporting  period. 

(f)  You  also  must  include  the 
information  required  in  paragraphs  (f)(1) 
through  (2)  of  this  section  in  each 
compliance  report,  if  applicable. 

(1)  A  copy  oi  any  performance  test 
done  during  the  reporting  period  on  any 
affected  unit.  The  report  may  be 
included  in  the  next  semiannual  report. 
The  copy  must  include  a  complete 
report  for  each  test  method  used  for  a 
particular  kind  of  emission  point  tested. 
For  additional  tests  performed  for  a 
similar  emission  point  using  the  same 
method,  you  must  submit  the  results 
and  any  other  information  required,  but 
a  complete  test  report  is  not  required.  A 
complete  test  report  contains  a  brief 
process  description;  a  simplified  flow 
diagram  showing  affected  processes, 
control  equipment,  and  sampling  point 
locations;  sampling  site  data; 
description  of  sampling  and  analysis 
procedures  and  any  modifications  to 
standard  procedures;  quality  assurance 
procedures;  record  of  operating 
conditions  during  the  test;  record  of 
preparation  of  standards;  record  of 
calibrations;  raw  data  sheets  for  field 
sampling;  raw  data  sheets  for  field  and 
laboratory  analyses;  docimientation  of 
calculations;  and  any  other  information 
required  by  the  test  method. 

(2)  Any  requested  change  in  the 
applicability  of  an  emission  standard 
(e.g.,  you  want  to  change  from  the  PM 
standard  to  the  Ni  standard  for  catalytic 
cracking  units  or  from  the  HCl 
concentration  standard  to  percent 
reduction  for  catalytic  reforming  units) 
in  your  periodic  report.  You  must 
include  all  information  and  data 
necessary  to  demonstrate  compliance 
with  the  new  emission  standard 
selected  and  any  other  associated 
requirements. 

(g)  You  may  submit  reports  required 
by  other  regulations  in  place  of  or  as 
part  of  the  compliance  report  if  they 
contain  the  required  information. 

(h)  The  reporting  requirements  in 
paragraphs  (h)(1)  and  (2)  of  this  section 


apply  to  startups,  shutdowns,  and 
malfunctions: 

(1)  When  actions  taken  to  respond  are 
consistent  with  the  plan,  you  are  not 
required  to  report  these  events  in  the 
semiannual  compliance  report  and  the 
reporting  requirements  in 

§§  63.6(e)(3)(iii)  and  63.10(d)(5)  do  not 
apply. 

(2)  When  actions  taken  to  respond  are 
not  consistent  with  the  plan,  you  must 
report  these  events  and  the  response 
taken  in  the  semiannual  compUance 
report.  In  this  case,  the  reporting 
requirements  in  §§63.6(e){3)(iv)  and 
63.10(d)(5)  do  not  apply. 

(i)  If  the  applicable  permitting 
authority  has  approved  a  period  of 
planned  maintenance  for  your  catalytic 
cracking  imit  according  to  the 
reqtiirements  in  paragraph  (j)  of  this 
section,  you  must  include  the  following 
information  in  your  compliance  report. 

(1)  In  the  compliance  report  due  for 
the  6-month  period  before  the  routine 
planned  maintenance  is  to  begin,  you 
must  include  a  full  copy  of  your  written 
request  to  the  applicable  permitting 
authority  and  written  approval  received 
from  the  applicable  permitting 
authority. 

(2)  In  the  compliance  report  due  after 
the  routine  planned  maintenance  is 
complete,  you  must  include  a 
description  of  the  planned  routine 
maintenance  that  was  performed  for  the 
control  device  during  the  previous  6- 
month  period,  and  the  total  number  of 
hours  during  those  6  months  that  the     '* 
control  device  did  not  meet  the 
emission  limitations  and  monitoring 
requirements  as  a  result  of  the  approved 
routine  planned  maintenance. 

(j)  If  you  own  or  operate  multiple 
catalytic  cracking  imits  that  are  served 
by  a  single  wet  scrubber  emission 
control  device  (e.g.,  a  Venturi  scrubber), 
you  may  request  the  applicable 
permitting  authority  to  approve  a  period 
of  planned  routine  maintenance  for  the 
control  device  needed  to  meet 
requirements  in  your  operation, 
maintenance,  and  monitoring  plan.  You 
must  present  data  to  the  applicable 
permitting  authority  demonstrating  that 
the  period  of  planned  maintenance 
restdts  in  overall  emissions  reductions. 
During  this  pre-approved  time  period, 
the  emission  control  device  may  be 
taken  out  of  service  while  maintenance 
is  performed  on  the  control  device  and/ 
or  one  of  the  process  units  while  the 
remaining  process  imit(s)  continue  to 
operate.  During  the  period  the  emission 
control  device  is  unable  to  operate,  the 
emission  limits,  operating  limits,  and 
monitoring  requirements  applicable  to 
the  unit  that  is  operating  and  the  wet 
scrubber  emission  control  device  do  not 
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apply.  The  applicable  permitting 
audiority  may  require  that  you  take 
specified  actions  to  minimize  emissions 
during  the  period  of  planned 
maintenance. 

(1)  You  must  submit  a  written  request 
to  the  applicable  permitting  authority  at 
least  6  months  before  the  planned 
maintenance  is  scheduled  to  begin  with 
a  copy  to  the  EPA  Regional 
Administrator. 

(2)  Your  written  request  must  contain 
the  information  in  paragraphs  (j)(2)(i) 
through  (v)  of  this  section. 

(i)  A  description  of  the  planned 
routine  maintenance  to  be  performed 
diiring  the  next  6  months  and  why  it  is 
necessary. 

(ii)  The  date  the  planned  maintenance 
will  begin  and  end. 

(iii)  A  quantified  estimate  of  the  HAP 
and  criteria  pollutant  emissions  that 
will  be  emitted  during  the  period  of 
planned  maintenance. 

(iv)  An  analysis  showing  the 
emissions  reductions  resulting  from  the 
planned  maintenance  as  opposed  to 
delaying  the  maintenance  until  the  next 
unit  turnaround. 

(v)  Actions  you  will  take  to  minimize 
emissions  during  the  period  of  planned 
maintenance. 

§  63.1 576    What  records  must  I  keep,  in 
wturt  fonn,  and  for  how  long? 

(a)  You  must  keep  the  records 
specified  in  paragraphs  (a)(1)  through 
(3)  of  this  section. 

(1)  A  copy  of  each  notification  and 
report  that  you  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  initial 
notification  or  Notification  of 
Compliance  Status  that  you  submitted, 
according  to  the  requirements  in 
§63.10(b)(2){xiv). 

(2)  The  records  in  §  63.6(e)(l)(iii) 
through  (v)  related  to  startup,  shutdown, 
and  malfunction. 

(3)  Records  of  performance  tests, 
performance  evaluations,  and  opacity 
and  visible  emission  observations  as 
required  in  §63.10(b){2)(viii). 

(b)  For  each  continuous  emission 
monitoring  system  and  continuous 
opacity  monitoring  system,  you  must 
keep  the  records  required  in  paragraphs 
(b)(1)  through  (5)  of  this  section. 

(1)  Records  described  in 

§  63.10(b)(2)(vi)  through  (xi). 

(2)  Monitoring  data  for  continuous 
opacity  monitoring  systems  during  a 
performance  evaluation  as  required  in 
§63.6(h)(7)(i)and(ii). 

(3)  Previous  (i.e.,  superceded) 
versions  of  the  performance  evaliiation 
plan  as  required  in  §  63.8(d)(3). 

(4)  Requests  for  alternatives  to  the 
relative  accuracy  test  for  continuous 


emission  monitoring  systems  as 
required  in  §63.8(f)(6){i). 

(5)  Records  of  the  date  and  time  that 
each  deviation  started  and  stopped,  and 
whether  the  deviation  occurred  during  a 
period  of  startup,  shutdown,  or 
malfunction  or  during  another  period. 

(c)  You  must  keep  tne  records  in 
§  63.6(h)  for  visible  emission 
observations. 

(d)  You  must  keep  records  required  by 
Tables  6,  7, 13,  and  14  of  this  subpart 
(for  cataljrtic  cracking  units);  Tables  20, 
21,  27  and  28  of  this  subpart  (for 
catal)rtic  reforming  units);  Tables  34  and 
35  of  this  subpart  (for  sulfur  recovery 
units);  and  Table  39  of  this  subpart  (for 
bypass  lines)  to  show  continuous 
compliance  with  each  emission 
limitation  that  applies  to  you. 

(e)  You  must  Keep  a  ciurent  copy  of 
your  operation,  maintenance,  and 
monitoring  plan  onsite  and  available  ior 
inspection.  You  also  must  keep  records 
to  show  continuous  compliance  with 
the  procediu^s  in  your  operation, 
maintenance,  and  monitoring  plan. 

(f)  You  also  must  keep  the  records  of 
any  changes  that  affect  emission  control 
system  performance  including,  but  not 
limited  to,  the  location  at  which  the 
vent  stream  is  introduced  into  the  flame 
zone  for  a  boiler  or  process  heater. 

(g)  Yoin  records  must  be  in  a  form 
suitable  and  readily  available  for 
expeditious  review  according  to 

§  63.10(b)(1). 

(h)  As  specified  in  §  63.10(b)(1),  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(i)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §  63.10(b)(1).  You  can  keep 
the  records  offsite  for  the  remaining  3 
years. 

Other  Requirements  and  Infbrmatibn 

§63.1577    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  44  of  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§  63.1  through  63.15  apply  to  you. 

§  63.1 578    Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  us,  the  U.S.  EPA,  or  a 
delegated  authority  such  as  your  State, 
local,  or  tribal  agency.  If  the  U.S.  EPA 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  Agency  has  the  authority  to 
implement  and  enforce  this  subpart. 
You  should  contact  your  U.S.  EPA 
Regional  Office  to  find  out  if  this 


subpart  is  delegated  to  your  State,  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under  40 
CFR  part  63,  subpart  E,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  the  U.S.  EPA  and  are 
not  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  will  not  be 
delegated  to  State,  local,  or  tribal 
agencies  are  listed  in  paragraphs  (c)(1) 
tlnough  (5)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
non-opacity  emission  limitations  and 
work  practice  standards  in  §§  63.1564 
through  63.1569  under  §63. 6(g). 

(2)  Approval  of  alternative  opacity 
emission  limitations  in  §§63.1564 
through  63.1569  under  §  63.6(h)(9).  ^ 

(3)  Approval  of  major  alternatives  to 
test  methods  under  §63.7(e)(2){ii)  and 
(f)  and  as  defined  in  §  63.90. 

(4)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §  63.90. 

(5)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §  63.90. 

§  63.1 579    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act  (CAA),  in 
40  CFR  63.2,  the  General  Provisions  of 
this  part  (§§  63.1  through  63.15),  and  in 
this  section  as  listed. 

Boiler  means  any  enclosed 
combustion  device  that  extracts  useful 
energy  in  the  form  of  steam  and  is  not 
an  incinerator. 

Catalytic  cracking  unit  means  a 
refinery  process  unit  in  which 
petroleum  derivatives  are  continuously 
charged;  hydrocarbon  molecules  in  the 
presence  of  a  catalyst  suspended  in  a 
fluidized  bed  are  fractured  into  smaller 
molecules,  or  react  with  a  contact 
material  suspended  in  a  fluidized  bed  to 
improve  feedstock  quality  for  additional 
processing;  and  the  catalyst  or  contact 
material  is  continuously  regenerated  by 
burning  off  coke  and  other  deposits.  The 
unit  includes,  but  is  not  limited  to,  the 
riser,  reactor,  regenerator,  air  blowers, 
spent  catalyst  or  contact  material 
stripper,  catalyst  or  contact  material 
recovery  equipment,  and  regenerator 
equipment  for  controlling  air  pollutant 
emissions  and  equipment  used  for  heat 
recovery. 

Catalytic  cracking  unit  catalyst 
regenerator  means  one  or  more 
regenerators  (multiple  regenerators) 
which  comprise  that  portion  of  the 
catalytic  cracking  imit  in  which  coke 
bum-off  and  catalyst  or  contact  material 


.1    n !_& /Tr_l      on      KT_      '7r\  J  Tl^.^^Ar 


A.^^1    11     onno/l7ii1c 


an#n     17ami1otirkYlc 


IT^RQ 


17788  Federal  Register / Vol.  67.  No.  70 / Thursday.  April  11.  2002 /Rules  and  Regulations 


regeneration  occurs  and  includes  the 
regenerator  combustion  air  blower(s). 

(Catalytic  lefonning  unit  means  a 
refinery  process  unit  that  reforms  or 
changes  the  chemical  structure  of 
naphtha  into  higher  octane  aromatics 
through  the  use  of  a  metal  catalyst  and 
chemical  reactions  that  include 
dehydrogenation,  isomerization,  and 
hydrogenolysis.  The  catalytic  reforming 
xmit  includes  the  reactor,  regenerator  (if 
separate),  separators,  catalyst  isolation 
and  transport  vessels  (e.g.,  lock  and  lift 
hoppers),  recirculation  equipment, 
scrubbers,  and  other  ancillary 
equipment. 

Catalytic  reforming  unit  regenerator 
means  one  or  more  regenerators  which 
comprise  that  portion  of  the  catalytic 
reforming  unit  and  ancillary  equipment 
in  which  the  following  regeneration 
steps  typically  are  performed: 
depressurization,  purge,  coke  bum-off, 
catalyst  rejuvenation  with  a  chloride  (or 
other  halogenated)  compound(s),  and  a 
final  purge.  The  catalytic  reforming  imit 
catalyst  regeneration  process  can  be 
done  either  as  a  semi-regenerative, 
cyclic,  or  continuous  regeneration 
process. 

Coke  bum-off  means  the  coke 
removed  from  the  surface  of  the 
catalytic  cracking  unit  catalyst  or  the 
catalytic  reforming  unit  catalyst  by 
combustion  in  the  catalyst  regenerator. 
The  rate  of  coke  bum-off  is  cadciilated 
using  Equation  2  in  §63.1564. 

Combustion  device  means  an 
individual  unit  of  equipment  such  as  a 
flare,  incinerator,  process  heater,  or 
boiler  used  for  the  destmction  of 
organic  HAP  or  VOC. 

Combustion  zone  means  the  space  in 
an  enclosed  combustion  device  (e.g., 
vapor  indnerator,  boilw,  furnace,  or 
process  heater)  occupied  by  the  organic 
HAP  and  any  supplemental  fuel  while 
burning.  The  combustion  zone  includes 
any  flame  that  is  visible  or  limiinous  as 
well  as  that  sf>ace  outside  the  flame 
envelope  in  which  the  organic  HAP 
continues  to  be  oxidized  to  form  the 
combustion  products. 

Contact  material  means  any  substance 
formulated  to  remove  metals,  sulfur, 
nitrogen,  or  any  other  contaminants 
from  petroleum  derivatives. 

Continuous  regeneration  reforming 
means  a  catalytic  reforming  process 
characterized  by  continuous  flow  of 
catalyst  material  through  a  reactor 
where  it  mixes  with  feedstock,  and  a 
portion  of  the  catalyst  is  continuously 
removed  and  sent  to  a  special 
regenerator  where  it  is  regenerated  and 
continuously  recycled  back  to  the 
reactor. 

Control  device  means  any  equipment 
used  for  recovering,  removing,  or 


oxidizing  HAP  in  either  gaseous  or  solid 
form.  Such  equipment  includes,  but  is 
not  limited  to,  condensers,  scrubbers, 
electrostatic  precipitators,  incinerators, 
flares,  boilers,  and  process  heaters. 

Cyclic  regeneration  reforming  means  a 
catsdytic  reforming  process 
characterized  by  continual  batch 
regeneration  of  catalyst  in  situ  in  any 
one  of  several  reactors  (e.g..  4  or  5 
separate  reactors)  that  can  be  isolated 
bom  and  returned  to  the  reforming 
operation  while  maintaining  continuous 
reforming  process  operations  (i.e., 
feedstock  continues  flowing  through  the 
remaining  reactors  without  change  in 
feed  rate  or  product  octane). 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
emission  limit,  operating  limit,  or  work 
practice  standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission  limit, 
operating  limit,  or  work  practice 
standard  in  this  subpart  during  startup, 
shutdown,  or  malfunction,  regardless  of 
whether  or  not  such  failure  is  permitted 
by  this  subpart. 

Emission  limitation  means  any 
emission  limit,  opacity  limit,  operating 
limit,  or  visible  emission  limit. 

Flame  zone  means  the  portion  of  a 
combustion  chamber  of  a  boiler  or 
process  heater  occupied  by  the  flame 
envelope  created  by  the  primary  fuel. 

Flow  indicator  means  a  device  that 
indicates  whether  gas  is  floMong,  or 
whether  the  valve  position  would  allow 
gas  to  flow,  in  or  through  a  line. 

Fuel  gas  system  means  the  offsite  and 
onsite  piping  and  control  system  that 
gathers  gaseous  streams  generated  by 
the  source,  may  blend  them  with 
sources  of  gas,  if  available,  and 
transports  the  blended  gaseous  fuel  at 
suitable  pressures  for  use  as  fuel  in 
heaters,  furnaces,  boilers,  incinerators, 
gas  turbines,  and  other  combustion 
devices  located  within  or  outside  of  the 
refinery.  The  fuel  is  piped  directly  to 
each  individual  combustion  device,  and 
the  system  typically  operates  at 
pressures  over  atmospheric.  The 
gaseous  streams  can  contain  a  mixture 
of  methane,  light  hydrocarbons, 
hydrogen,  and  other  miscellaneous 
species. 

HCl  means  for  the  purposes  of  this 
subpart,  gaseous  emissions  of  hydrogen 


chloride  that  serve  as  a  surrogate 
measure  for  total  emissions  of  hydrogen 
chloride  and  chlorine  as  measured  by 
Method  26  or  26A  in  appendix  A  to  part 
60  of  this  chapter  or  an  approved 
alternative  method. 

Incinerator  means  an  enclosed 
combustion  device  that  is  used  for 
destroying  organic  compounds,  with  or 
without  heat  recovery.  Auxiliary  fuel 
may  be  used  to  heat  waste  gas  to 
combustion  temperatvu«s.  An 
incinerator  may  use  a  catalytic 
combustion  process  where  a  substance 
is  introduced  into  an  exhaust  stream  to 
bum  or  oxidize  contaminants  while  the 
substances  itself  remains  intact,  or  a 
thermal  process  which  uses  elevated 
temperatures  as  a  primary  means  to 
bum  or  oxidize  contaminants. 

Ni  means,  for  the  purposes  of  this 
subpart,  particulate  emissions  of  nickel 
that  serve  as  a  surrogate  measure  for 
total  emissions  of  metal  HAP,  including 
but  not  limited  to:  antimony,  arsenic, 
beryllium,  cadmium,  chromium,  cobalt, 
lead,  manganese,  nickel,  and  selenium 
as  measured  by  Method  29  in  appendix 
A  to  part  60  of  this  chapter  or  by  an 
approved  alternative  method. 

Oxidation  control  system  means  an 
emission  control  system  which  reduces 
emissions  from  sulfur  recovery  units  by 
converting  these  emissions  to  sulfur 
dioxide. 

PM  means,  for  the  purposes  of  this 
subpart,  emissions  of  particulate  matter 
that  serve  as  a  surrogate  measure  of  the 
total  emissions  of  particulate  matter  and 
metal  HAP  contained  in  the  particulate 
matter,  including  but  not  limited  to: 
antimony,  arsenic,  beryllium,  cadmium, 
chromium,  cobalt,  lead,  manganese, 
nickel,  and  selenitun  as  measured  by 
Methods  5B  or  5F  in  appendix  A  to  part 
60  of  this  chapter  or  by,  an  approved 
alternative  method. 

Process  heater  means  an  enclosed 
combustion  device  that  primarily 
transfers  heat  liberated  by  btuning  fuel 
directly  to  process  streams  or  to  heat 
transfer  liquids  other  than  water. 

Process  vent  means,  for  the  purposes 
of  this  subpart,  a  gas  stream  that  is 
continuously  or  periodically  discharged 
during  normal  operation  of  a  cataljrtic 
cracking  unit,  catalj^tic  reforming  unit, 
or  sulfur  recovery  unit,  including  gas 
streams  that  are  discharged  directly  to 
the  atmosphere,  gas  streams  that  are 
routed  to  a  control  device  prior  to 
discharge  to  the  atmosphere,  or  gas 
streams  that  are  diverted  through  a 
product  recovery  device  line  prior  to 
control  or  discharge  to  the  atmosphere. 

Reduced  sulfur  compounds  means 
hydrogen  sulfide,  carbonyl  sulfide,  and 
carbon  disulfide. 
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deduction  control  system  means  an 
emission  control  system  which  reduces 
emissions  from  sulfur  recovery  units  by 
converting  these  emissions  to  hydrogen 
sulfide. 

Responsible  official  means 
responsible  official  as  defined  in  40  CFR 
70.2. 

Semi-regenerative  reforming  means  a 
catalytic  reforming  process 
characterized  by  shutdown  of  the  entire 
reforming  unit  (e.g.,  which  may  employ 
three  to  four  separate  reactors)  at 
specified  intervals  or  at  the  owner's  or 
operator's  convenience  for  in  situ 
catalyst  regeneration. 

Sulfur  recovery  unit  means  a  process 
unit  that  recovers  elemental  sulfur  from 


compounds  and  other  pollutants, 
usually  by  a  vapor-phase  catalytic 
reaction  of  sulfur  dioxide  and  hydrogen 
sulfide.  This  definition  does  not  include 
a  unit  where  the  modified  reaction  is 
carried  out  in  a  water  solution  which 
contains  a  metal  ion  capable  of 
oxidizing  the  sulfide  ion  to  sulfur,  e.g., 
the  LO-CAT  U  process. 

TOC  means,  for  the  purposes  of  this 
subpart,  emissions  of  total  organic 
compoimds,  excluding  methane  and 
ethane,  that  serve  as  a  surrogate  measure 
of  the  total  emissions  of  organic  HAP 
compounds,  including  but  not  limited 
to,  acetaldehyde,  benzene,  hexane, 
phenol,  toluene,  and  xylenes  and  non- 
HAP  VOC  as  measured  by  Method  25  or 
25A  in  appendix  A  to  part  60  of  this 


chapter  or  an  approved  alternative 
method. 

TRS  means,  for  the  purposes  of  this 
subpart,  emissions  of  total  reduced 
sulfur  compounds,  expressed  as  an 
equivalent  sulfur  dioxide  concentration, 
that  serve  as  a  surrogate  measure  of  the 
total  emissions  of  sulfide  HAP  carbonyl 
sulfide  and  carbon  disulfide  as 
measiutid  by  Method  15  in  appendix  A 
to  part  60  of  this  chapter  or  by  an 
approved  alternative  method. 

Work  practice  standard  means  3ny 
design,  equipment,  work  practice,  or 
operational  standard,  or  combination 
thereof,  that  is  promulgated  piu^uant  to 
section  112(h)  of  the  CAA. 


gases  that  contain  reduced  sulfur 

Table  1  to  Subpart  UUU  of  Part  63.— Metal  HAP  Emission  Umits  for  Catalytic  Cracking  Units 

[As  stated  in  §63. 1564(a)(1),  you  must  meet  each  emission  limitation  in  the  following  tat)le  that  applies  to  you] 


Fof  each  new  or  existing  catalytic  ctacking  unit  * 


1.   Subject  to  the  new  source   petfomiance  standard 
KNSPS)  for  PM  in  40  CFR  60.102. 


2.  Option  1 :  NSPS  requirements  not  subject  to  the  NSPS 
for  PM  in  40  CFR  60.102. 


Option  2:  PM  limit  not  subject  to  the  NSPS  for  PM  in 
40  CFR  60.102. 

Option  3:  Ni  Ib/hr  not  subject  to  the  NSPS  for  PM  in 
40  CFR  60.102. 
5.  Option  4:  Ni  Lb/1 ,000  lbs  of  coke  bum-off  not  subject 
to  the  NSPS  for  PM  in  40  CFR  60.102. 


You  must  meet  ttie  following  emisston  limits  for  each  catalyst  regenerator  vent  * 


PM  emissions  must  not  exceed  1.0  kilogram  (kg)  per  1,000  kg  (1.0  lb/1,000  lb)  of 
coke  bum-off  in  the  catalyst  regenerator  if  the  discharged  gases  pass  through  an 
incinerator  or  waste  heat  boiler  in  whk:h  you  bum  auxiliary  or  supplemental  liqukl 
or  solid  fossil  fuel,  you  must  limit  the  incremental  rate  of  PM  to  no  more  than  43.0 
grams  per  Megajoule  (g/MJ)  or  0.10  pounds  per  million  British  tftermal  units  (lt>/mil- 
Iton  Btu)  of  heat  input  attributable  to  the  liquid  or  solid  fossil  fuel;  and  the  opacity 
of  emissk>ns  must  not  exceed  30  percent,  except  for  one  6-minute  average  opacrty 
reading  in  any  1-hour  period. 

PM  emissions  must  not  exceed  1.0  kg/1,000  kg  (1.0  lb/1,000  lb)  of  coke  bum-off  in 
the  catalyst  regenerator;  if  the  discharged  gases  pass  through  an  incinerator  or 
waste  heat  boiler  in  whk:h  you  bum  auxiliary  or  in  supplemental  liqukl  or  sdkl  fos- 
sil fuel,  you  must  limit  the  incremental  rate  of  PM  to  no  more  than  43.0  g/MJ  or  lb/ 
million  Btu  of  heat  Input  attributable  to  the  liquid  or  solid  fossil  fuel;  and  the  opacity 
of  emissions  must  not  exceed  30  percent,  except  for  one  6-minute  average  opacity 
reading  in  any  1-hour  period. 

PM  emisskjns  must  not  exceed  1.0  kg/1,000  kg  (1.0  lb/1,000  lbs)  of  coke  bum-off  in 
the  catalyst  regenerator.  * 

Ntekel  (Ni)  emissions  must  not  exceed  13,000  mttligrams  per  hour  (mg/hr)  (0.029  lb/ 
hr). 

Ni  emissk)ns  must  not  exceed  1.0  mg/kg  (0.001  lb/1,000  lbs)  of  coke  bum-off  in  the 
catalyst  regenerator. 


Table  2  to  Subpart  UUU  of  Part  63.— Operating  Limits  for  Metal  HAP  Emissions  From  Catalytic  Cracking 

Units 

[As  stated  in  §63.1 564(a)(2),  you  must  meet  each  operating  limit  in  the  following  table  that  applies  to  you] 


-or  each  new  or  existing  catalytw 
cracking  unit  *  *  * 


1.  Subject  to  the  NSPS  for  PM  in 
40  CFR  60.102. 

2.  Option  1:  NSPS  requirements 
not  subject  to  the  NSPS  for  PM 
in  40  CFR  60.102. 

3.  Optkxi  2:  PM  limit  not  subject  to 
the  NSPS  for  PM  in  40  CFR 
60.102. 


For  this  type  of  continuous  moni- 
toring system  *  *  * 


Continuous     opacity     monitoring 

system. 
Continuous    opacity    monitoring 

system. 

a.  Continuous  opacity  monitoring 
system. 


For  this  type  of  control  devk% 


Not  applk:able  

Not  applicable 

Electrostatk:  precipitator 


You  must  meet  this  operating 
limit*  •  * 


Not  applKable. 
Not  applKaUe. 


Maintain  the  hourty  average 
opacity  of  emissions  from  your 
catalyst  regenerator  vent  no 
higher  than  the  site-specifk: 
opacity  limit  established  during 
the  performance  test. 


? 1 I    ii-_^.^__ /xr.,^1     CT     KTn     fn  /T\>%traAa\i     Anpil    11      9nn7/Rii1oc   anrl    Rpaii1»tinn.<; 
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Table  2  to  Subpart  UUU  of  Part  63.— Operating  Umits  for  Metal  HAP  Emissions  From  Catalytic  Cracking 

Units — Continued 
[As  stated  in  §63. 1564(a)(2).  you  must  meet  each  operating  limit  in  the  following  table  that  applies  to  you] 


For  each  new  or  existing  catalytic 
cracking  unit '  *  ' 


4.  Option  3:  Ni  Ib/hr  not  subject  to 
the  NSPS  for  PM  in  40  CFR 
60.102. 


For  this  type  of  continuous  moni- 
toring system  *  *  * 


b.   Continuous   parameter   moni- 
toring systems. 


c.    Continuous   parameter   moni- 
toring systems. 


a.  Continuous  opacity  monitoring 
system. 


b.   Continuous   parameter   moni- 
toring systems. 


5.  Option  4:  Ni  lb/1 ,000  lbs  of  coke 
bum-off  not  subject  to  the  NSPS 
for  PM  in  40  CFR  60.102. 


For  this  type  of  control  device 


Electrostatic  precipitator 


Wet  scrubber 


Electrostatte  precipitator 


i.  Electrostatic  precipitator 


ii.  Wet  scmbber 


a.  Continuous  opacity  monitoring 
system 


b.   Continuous   parameter   moni- 
toring systems. 


Electrostatk:  precipitator 


i.  Electrostatk:  precipitator 


You  must  meet  this  operating 
limit*  *  * 


Maintain  the  dally  average  gas 
ftow  rate  no  higher  than  the 
limit  established  in  the  perform- 
ance test;  and  maintain  the 
daily  average  voltage  and  sec- 
ondary current  (or  total  power 
input)  above  the  limit  estat>- 
lished  in  the  performance  test. 

Maintain  the  daily  average  pres- 
sure drop  above  the  limit  estab- 
lished in  the  performance  test 
(not  applicatHe  to  a  wet  scmb- 
ber of  ttie  non-venturi  jet-ejec- 
tor design);  and  maintain  the 
daily  average  Ik^ukl-to-gas  ratk> 
above  the  limit  established  in 
the  performance  test. 

Maintain  the  daily  average  Ni  op- 
erating value  no  higher  than 
the  limit  estat>lished  during  the 
performance  test. 

Maintain  the  daily  average  gas 
ftow  rate  no  higher  than  the 
limit  established  during  the  per- 
formance test;  maintain  the 
monthly  rolling  average  of  the 
equilibrium  catalyst  Ni  con- 
centration no  higher  than  ttie 
limit  established  during  the  per- 
formance test;  and  maintain  the 
daily  average  voltage  and  sec- 
ondary cun-ent  (or  total  power 
input)  above  the  established 
during  the  performance  test. 

Maintain  the  monthly  rolling  aver- 
age of  the  equilibrium  catalyst 
Ni  concentration  no  higher  than 
the  limit  established  duririg  the 
performance  test;  maintain  the 
daily  average  pressure  drop 
above  the  limit  established  dur- 
ing the  performance  test  (not 
applicable  to  a  non-venturi  wet 
scrubber  of  the  jet-ejector  de- 
sign); and  maintain  the  daily 
average  liquid-to-gas  ratio 
above  the  limit  established  dur- 
ing ttie  performance  test. 

Maintain  the  dally  average  Ni  op- 
erating value  no  higher  than 
ttie  Ni  operating  limit  estab- 
lished during  the  performance 
test. 

Maintain  the  monthly  rolling  aver- 
age of  the  equilibrium  catalyst 
Ni  concentration  no  higher  than 
the  limit  established  during  ttie 
performance  test;  and  maintain 
the  daily  average  voltage  and 
secondary  current  for  total 
power  Input)  above  the  limit  es- 
tablished during  the  perform- 
ance test. 
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Table  2  to  Subpart  UUU  of  Part  63.— Operating  Limits  for  Metal  HAP  Emissions  From  Catalytic  Cracking 

Units— Continued 

[As  stated  in  §63. 1564(a)(2),  you  must  meet  each  operating  limit  in  the  following  table  that  applies  to  you] 


For  each  new  or  existing  catalytic 
cracking  unit  *  *  * 


For  this  type  of  continuous  moni- 
toring system  *  *  * 


For  this  type  of  control  device 


ii.  Wet  scrubber 


You  must  meet  tNs  operating 
limit  *  *  * 


Maintain  the  monthly  rolling  aver- 
age of  the  equilibrium  catalyst 
Ni  concentration  no  higher  than 
the  limit  established  during  the 
performance  test;  maintain  the 
daily  average  pressure  drop 
atx)ve  the  limit  established  dur- 
ing the  performance  test  (not 
applk:able  to  a  non-venturi  wet 
scrubber  of  the  jet-ejector  de- 
sign); and  maintain  ttie  daily 
average  liqukl-to-gas  ratk> 
above  the  limit  established  dur- 
ing the  performance  test. 


Table  3  to  Subpart  UUU  of  Part  63.— Continous  Monitoring  Systems  for  Metal  HAP  Emissions  From 

Catalytic  Cracking  Units 

[As  stated  in  §63. 1564(b)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For  each  new  or  existing  catalytk: 
cracking  unit  *  *  * 


1.  Subject  to  the  NSPS  for  PM  in 
40  CFR  60.102. 


2.  0ptk>n  1 :  NSPS  limits  not  subject 
to  the  NSPS  for  PM  in  40  CFR 
60.102. 

3.  Optk>n  2:  PM  limit  not  sut>ject  to 
the  NSPS  for  PM  in  40  CFR 
60.102. 


If  your  catalytic  cracking  unit  is 


Any  size 


Any  size 


a.  Over  20,000  tjan-els  per  day 
fresh  feed  capacity. 


b.  Up  to  20,000  ban-els  per  day 
fresh  feed  capacity. 


c.  Any  size 


And  you  use  this  type  of  control 
devrce  for  your  vent  *  *  * 


Electrostatic   precipitator   or   wet 
scrubber  or  no  control  devtoe. 


Electrostatic   precipitator  or  wet 
scrubber  or  no  control  devfce. 


Electrostatic  precipitator 


Electrostatic  precipitator 


i.  Wet  scrubber 


d.  Any  size 


You  must  install,  operate,  and 
maintain  a  *  *  * 


No    electrostatk;    precipitator    or 
wet  scrubber. 


Continous  opacity  monitoring  sys- 
tem to  measure  and  record  ttie 
opacity  of  emisskxis  from  each 
catalyst  regenerator  vent. 

Continuous  opacity  monitoring 
system  to  measure  and  record 
the  opacity  of  emissions  from 
each  catalyst  regenerator  vent. 

Continous  opacity  monitoring  sys- 
tem to  measure  and  record  the 
opacity  of  emis$k>ns  from  each 
catalyst  regenerator  vent. 

Continuous  opacity  monitoring 
system  to  measure  and  record 
the  opacity  of  emissions  from 
each  catalyst  regenerator  vent; 
or  continuous  parameter  moni- 
toring systems  to  measure  and 
record  the  gas  flow  rate  to  the 
control  device  and  the  voltage 
and  secondary  current  (or  total 
power  input)  to  ttie  control  de- 
vk». 

(1)  Continuous  parameter  moni- 
toring system  to  measure  and 
record  the  pressure  drop 
across  the  scrubber,  gas  flow 
rate  to  the  scrubber,  and  total 
liquid  (or  scrubt)ing  liquor)  flow, 
rate  to  the  scoibber. 

(2)  If  you  use  a  wet  scrubber  of 
the  non-venturi  jet-ejector  de- 
sign, you're  not  required  to  in- 
stall and  operate  a  continuous 
parameter  monitoring  system 
for  pressure  drop. 

Continous  opacity  monitoring  sys- 
tem to  measure  and  record  the 
opacity  of  emissk>ns  from  each 
catalyst  regenerator  vent. 
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Table  3  to  Subpart  UUU  of  Part  63.— Continous  Monitoring  Systems  for  Metal  HAP  Emissions  From 

Catalytic  Cracking  Units— Continued 

(As  stated  in  §63. 1564(b)(1),  you  must  meet  each  requirement  in  ttie  following  table  that  applies  to  you] 


For  each  new  or  existing  catalytic 
cracking  unit  *  *  * 


4.  Option  3:  Ni  ItVhr  not  subject  to 
the  NSPS  for  PM  in  40  CFR 
60.102. 


If  your  catalytic  cracking  unit  is 


a.  Over  20,000  barrels  per  day 
fresh  feed  capacity. 


b.  Up  to  20.000  ban^ls  per  day 
fresh  feed  capacity. 


c.  Any  size 


d.  Any  size 


And  you  use  this  type  of  control 
devk:e  for  your  vent  *  *  * 


Electrostatic  precipitator 


Electrostatic  precipitator 


Wet  scrubber 


You  must  install,  operate,  and 
maintain  a  *  *  * 


1^    electrostatic 
wet  scrut)ber. 


precipitator    or 


5.  Option  4:  Ni  ti/1.000  t>s  of  coke 
bumK>ff  not  subtect  to  the  r4SPS 
tor  PM  in  40  CFR  60.102. 


a.  Over  20.000  banals  per  day 
fresh  feed  capacity. 


b.  Up  to  20,000  barrels  per  day 
fresh  feed  capacity. 


Electrostatic  precipitator 


Electrostatic  precipitator 


c.  Any  size . 


Wet  scrut>ber 


Continous  opacity  monitoring  sys- 
tem to  measure  and  record  the 
opacity  of  emissions  from  each 
catalyst  regenerator  vent  and 
continuous  parameter  moni- 
toring system  to  measure  and 
record  the  gas  flow  rate. 

Continuous  opacity  monitoring 
system  to  measure  and  record 
tt>e  opacity  of  emissions  from 
each  catalyst  regenerator  vent 
and  continuous  parameter 
monitoring  system  to  measure 
and  record  the  gas  flow  rate;  or 
continuous  parameter  moni- 
toring systems  to  measure  and 
record  the  gas  fk>w  rate  and 
the  voltage  and  secondary  cur- 
rent (or  total  power  input)  to  the 
control  device. 

(1)  Continuous  parameter  moni- 
toring system  to  measure  and 
record  the  pressure  drop 
across  ttie  scrubber,  gas  flow 
rate  to  the  scmbber,  and  total 
liquid  (or  scrubbing  liquor)  flow 
rate  to  the  scrubber. 

(2)  If  you  use  a  wet  scrubber  of 
the  non-venturi  jet-ejector,  de- 
sign, you're  not  required  to  in- 
stall and  operate  a  continuous 
parameter  monitoring  system 
for  pressure  drop. 

Continuous  opacity  monitoring 
system  to  measure  and  record 
tlie  opacity  of  emissions  from 
each  catalyst  regenerator  vent 
and  continuous  parameter 
monitoring  system  to  measure 
and  record  the  gas  flow  rate. 

Continuous  opacity  monitoring 
system  to  measure  and  record 
tlie  opacity  of  emissions  from 
each  catalyst  regenerator  vent 
and  continuous  parameter 
monitoring  system  to  measure 
and  record  the  gas  ftow  rate. 

Continuous  opacity  monitoring 
system  to  measure  and  record 
the  opacity  of  emissions  from 
each  catalyst  regenerator  vent 
and  continuous  parameter 
monitoring  system  to  measure 
and  record  the  gas  flow  rate;  or 
continuous  parameter  moni- 
toring systems  to  nneasure  and 
record  the  gas  flow  rate  and 
the  voltage  and  secondary  cur- 
rent (or  total  power  input)  to  the 
contrt>l  device. 

Continuous  parameter  monitoring 
system  to  measure  and  record 
tlie  pressure  drop  across  the 
scrut)ber,  gas  flow  rate  to  ttie 
scrubber,  and  total  lk)ukl  (or 
scmbbing  liquor)  flow  rate  to 
ttie  scrubber. 
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Table  3  to  Subpart  UUU  of  Part  63.— Continous  Monitoring  Systems  for  Metal  HAP  Emissions  From 

Catalytic  Cracking  Units— Continued 

[As  stated  in  §63. 1564(b)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you) 


For  each  new  or  existing  catalytk: 
cracking  unit  *  *  * 

If  your  catalytk:  cracking  unit  is 

*  •  * 

And  you  use  this  type  of  control 
device  for  your  vent  *  *  * 

You  must  install,  operate,  and 
maintain  a  *  *  * 

d.  Any  size  

No    electrostatk;    precipitator    or 
wet  scrubber 

Continuous  opacity  monitoring 
system  to  measure  and  record 
the  opacity  of  emissions  trurii 
each  catalyst  regenerator  vent 
and  continuous  parameter 
monitoring  system  to  measure 
and  record  the  gas  ftow  rate. 

Table  4  to  Subpart  UUU  of  Part  63.— Requirements  for  Performance  Tests  for  Metal  HAP  Emissions  From 
Catalytic  Cracking  Units  Not  Subject  to  the  New  Source  Performance  Standard  (NSPS)  for  Particu- 
late Matter  (PM) 

[As  stated  in  §63.1 564(b)(2),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For  each  new  or  existing  catalytic 

cracking  unit  catalyst  regenerator 

vent  •  •  * 


1 .  If  you  elect  Optnn  1  in  item  2  of 
Table  1,  Option  2  in  item  3  of 
Table  1,  Option  3  in  item  4  of 
Table  1 ,  or  Option  4  in  item  5  of 
Table  1  of  this  subpart. 


2.  Option  1:  Elect  NSPS 


3.  OptkNi  2:  PM  limit 


You  must ' 


a.  Select  sampling  port's  location 
and  the  number  of  traverse 
ports. 


b.  Detemiine  velocity  and  volu- 
metric flow  rate. 

c.  Conduct  gas  molecular  weight 
analysis. 

d.  Measure  moisture  content  of 
the  stack  gas. 

e.  If  you  use  an  electro-statk:  pre- 
cipitator, record  the  total  num- 
ber of  fields  in  the  control  sys- 
tem and  how  many  operated 
during  the  applicable  perform- 
ance test. 

f.  If  you  use  a  wet  scrubber, 
record  the  total  amount  (rate) 
of  water  (or  scrubbing  liqukj) 
and  the  amount  (rate)  of  make- 
up Ik^uid  to  the  scrubber  during 
each  test  run. 

a.  Measure  PM  emissions  


b.   Compute   PM   emission   rate 
(lbs/1 ,000  lbs)  of  coke  bum-off. 
0.  Measure  opacity  of  emissions. 


a.  Measure  PM  emisstons  ... 

b.  Compute  coke  bum-off 
and  PM  emission  rate. 


rate 


According  to  these  requirements 


Method  1  or  1 A  in  appendix  A  to 
part  60  of  this  chapter. 


Method  2,  2A,  2C,  2D,  2F,  or  2G 

in  appendix  A  to  part  60  of  this 

chapter,  as  applk:able. 
Method  3,  3A,  or  3B  in  appendix 

A  to  part  60  of  this  chapter,  as 

applicable. 
Method  4  in  appendix  A  to  part 

60  of  this  chapter. 


Method  5B  or  5F  (40  CFR  part 
60,  appendix  A)  to  detemiine 
PM  emissions  and  associated 
moisture  content  lor  units  with- 
out wet  scrubbers.  Method  58 
(40  CFR  part  60,  appendix  A) 
to  determine  PM  emissions  and 
associated  moisture  content  for 
unit  with  wet  scrubber. 

Equations  1 ,  2,  and  3  of 
§63.1564  (if  applkable). 

Continuous  opacity  monitoring 
system. 


See  item  2.  of  this  tat)le 

Equations  1  and  2  of  §63.1564 


Sampling  sites  must  be  located  at 
the  outlet  of  the  control  devk» 
or  the  outlet  of  the  regenerator, 
as  applicable,  and  prior  to  any 
releases  to  the  atmosphere. 


You  must  maintain  a  sampling 
rate  of  at  least  0.15  dry  stand- 
ard cubk:  meters  per  minute 
(dscm/min)  (0.53  dry  standard 
cubic  feet  per  minute  (dscf/ 
min)). 


You  must  collect  opacity  moni- 
toring data  every  10  seconds 
during  ttie  entire  period  of  the 
initial  Method  5  perfomnance 
test  and  reduce  the  data  to  6- 
minute  averages. 

See  item  2.  of  this  table. 
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Table  4  to  Subpart  UUU  of  Part  63.— Requirements  for  Performance  Tests  for  Metal  HAP  Emissions  From 
Catalytic  Cracking  Units  Not  Subject  to  the  New  Source  Performance  Standard  (NSPS)  for  Particu- 
late Matter  (PM)— Continued 

[As  stated  in  §63. 1564(b)(2).  you  must  meet  each  requirement  in  the  tollowing  table  that  applies  to  you] 


For  each  new  or  existing  catalytic 

craddng  unit  catalyst  regenerator 

vent*  *  * 


4.  Option  3:  Ni  Ib/hr 


You  must  * 


c.  Establish  your  site-specific 
opacity  operating  limit  if  you 
use  a  continuous  opacity  (tkmw- 
toring  system. 


a.  Measure  concentration  of  Ni 

and  total  metal  HAP 

b.  Compute  Ni  emission  rate  (lb/ 
hr). 

0.  Determine  tt)e  equilibrium  cata- 
lyst Ni  concentration. 


5.  Opion  4:  Ni  Rm/I.OOO  lbs  of  coke 
bunvoff. 


d.  If  you  use  a  continuous  opacity 
monitoring  system,  establish 
your  site-specific  Ni  operatir)g 
limit. 


Using 


a.  Measure  concentration  of  Ni 
and  total  metal  HAP. 

b.  Compute  NI  emission  rate  (lb/ 
1.000  lt>s  of  coke  bum-off). 

c.  Determine  tfie  equilibrium  cata- 
lyst Ni  coTKentration. 


Data  from  ttie  continuous  opacity 
monitoring  system. 


Method  29  (40  CFR  pari  60,  ap- 
pendix A). 

Equation  5  of  §63.1564 

EPA  Method  601  OB  or  6020  or 
EPA  Method  7520  or  7521  in 
SW-8461;  or,  you  can  use  an 
alternative  method  satisfactory 
to  the  Administrator. 


Equations  6  and  7  of  §63.1564 
using  data  from  continuous 
opacity  monitoring  system,  gas 
flow  rate,  results  of  equilibrium 
catalyst  Ni  concentration  anal- 
ysis, and  Ni  emission  rate  from 
Method  29  test. 


Method  29  (40  CFR  part  60,  ap- 
pendix A). 

Equations  1  and  8  of  §63.1564. 

EPA  Method  601  OB  or  6020  or 
EPA  Method  7520  or  7521 
(SW-646) ';  or,  you  can  use  an 
alternative  method  satisfactory 
to  the  Administrator. 


According  to  these  requirements 


You  must  collect  opacity  moni- 
toring data  every  10  seconds 
during  the  entire  period  of  the 
initial  Method  5  performance 
test  and  reduce  the  data  to  6- 
minute  averages;  determine 
and  record  the  hourty  average 
opacity  from  all  the  6-minute 
averages;  and  compute  the 
site-specific  limit  using  Equa- 
tion 4  of  §63.1564. 

You  must  maintain  a  sampling 
rate  of  at  least  0.028  dscm/min 
(0.74  dscf/min). 


You  must  obtain  1  sample  for 
each  of  the  3  runs;  determine 
and  record  the  average  equi- 
librium catalyst  Ni  concentration 
for  each  of  the  3  runs;  and  you 
may  adjust  the  results  for  an  in- 
dividual njn  to  the  maximum 
value  using  Equation  1  of 
§63.1571. 

(1)  You  must  collect  opacity  mon- 
itoring data  every  10  seconds 
during  the  entire  period  of  the 
initial  Ni  performance  test;  re- 
duce the  data  to  6-minute  aver- 
ages; and  determine  and 
record  the  hourty  average 
opacity  from  all  the  6-minute 
averages. 

(2)  You  must  collect  gas  flow  rate 
nranitoring  data  every  15  min- 
utes during  the  entire  period  of 
the  initial  Ni  performance  test; 
measure  the  gas  flow  as  near 
as  practical  to  the  continuous 
opacity  monitoring  system;  and 
detemnine  and  record  the  hour- 
ly average  actual  gas  fk>w  rate 
from  all  the  readings. 

You  must  maintain  a  sampling 
rate  of  at  least  0.028  dscm/min 
(0.74  dsd/min). 


You  must  obtain  1  sample  for 
each  of  the  3  runs;  determine 
and  record  the  equilibrium  cata- 
lyst Ni  concentration  for  each  of 
the  3  samples;  and  you  may 
adjust  the  laboratory  results  to 
the  maximum  value  using 
Equation  2  of  §63.1571. 
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Table  4  to  Subpart  UUU  of  Part  63.— Requirements  for  Performance  Tests  for  Metal  HAP  Emissions  From 
Catalytic  Cracking  Units  Not  Subject  to  the  New  Source  Performance  Standard  (NSPS)  for  Particu- 
late matter  (PM) — Continued  * 

(As  stated  in  §63. 1564(b)(2),  you  must  meet  each  requirement  in  the  foltowing  table  that  applies  to  youl 


For  each  new  or  existing  catalytk: 

cracking  unit  catalyst  regenerator 

vent*  *  * 


6.  If  you  elect  Option  2  in  Entry  3  in 
Table  1,  Option  3  in  Entry  4  in 
Table  1 ,  or  Option  4  in  Entry  5  in 
Table  1  of  this  subpart  and  you 
use  continuous  parameter  moni- 
toring systems. 


You  must 


d.  If  you  use  a  continuous  opacity 
monitoring  system,  establish 
your  site-specific  Ni  operating 
limit. 


e.  Record  the  catalyst  addition 
rate  for  each  test  and  schedule 
for  the  10-day  period  prior  to 
the  test. 

a.  Establish  each  operating  limit 
in  Table  2  of  this  subpart  that 
applies  to  you. 


b.  Electrostatic  precipitator  or  wet 
scrubber:  gas  flow  rate. 


Using  * 


c.  Electrostatk:  precipitator:  volt- 
age and  secondary  current  (or 
total  power  input). 


d.  Electrostatic  precipitator  or  wet 
scrubber:    equilibrium    catalyst 
■  Ni  concentratkxi. 


e.  Wet  scrubber  pressure  drop 
(not  applKabie  to  non-venturi 
scrubber  of  jet  ejector  design). 


Equations  9  and  10  of 
§63.1564  with  data  from  con- 
tinuous opacity  monitoring  sys- 
tem, coke  bum-off  rate,  gas 
flow  rate,  results  of  equilibrium 
catalyst  Ni  concentration  anal- 
ysis, and  Ni  emission  rate  from 
Method  29  test. 


According  to  these  requirements 


Data  from  the  continuous  param- 
eter monitoring  systems  and 
applicable  performance  test 
methods. 


Data  from  the  continuous  param- 
eter monitoring  systems  and 
applicable  performance  test 
methods. 


Data  from  the  continuous  param- 
eter monitoring  systems  and 
applicable  performance  test 
methods. 


Results  of  analysis  for  equilibrium 
catalyst  Ni  concentration. 


Data  from  the  continuous  param- 
eter monitoring  systems  and 
applicat>le  performance  test 
metfKxls. 


(1)  You  must  collect  opacity  mon- 
itoring data  every  10  seconds 
during  the  entire  period  of  the 
initial  Ni  performance  test;  re- 
duce the  data  to  6-minute  aver- 
ages; and  determine  and 
record  the  hourty  average 
opacity  from  all  the  6-minute 
averages. 

(2)  You  must  collect  gas  flow  rate 
monitoring  data  every  15  min- 
utes during  the  entire  period  of 
the  initial  Ni  performance  test; 
measure  the  gas  flow  rate  as 
near  as  practical  to  the  contin- 
uous opacity  monitoring  sys- 
tem; and  determine  and  record 
the  hourly  average  actual  gas 
flow  rate  from  all  the  readings. 


You  must  collect  gas  flow  rate 
monitoring  data  every  15  min- 
utes during  the  entire  period  of 
the  initial  performance  test;  and 
determine  and  record  the  max- 
imum ftourly  average  gas  flow 
rate  from  all  the  readings. 

You  must  collect  voltage  and  sec- 
ondary current  (or  total  power 
input)  monitoring  data  every  15 
minutes  during  the  entire  period 
of  ttie  initial  performance  test; 
and  determine  and  record  the 
minimum  hourty  average  volt- 
age and  secondary  cun«nt  (or 
total  power  input)  from  all  the 
readings. 

You  must  determine  and  record 
tf)e  average  equilibrium  catalyst 
Ni  concentratkm  for  the  3  mns 
based  on  the  laboratory  results. 
You  may  adjgst  the  value  using 
Equatk>n  1  or  2  of  §63.1571  as 
applcable. 

You  must  collect  pressure  drop 
monitoring  data  every  15  min- 
utes during  ttie  entire  period  of 
the  initial  performance  test;  and 
determine  and  record  the  min- 
imum hourty  average  pressure 
drop  from  all  the  readings. 
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Table  4  to  Subpart  UUU  of  Part  63.— REQUIREME^4TS  for  Performance  Tests  for  Metal  HAP  Emissions  From 
Catalytic  Cracking  Units  Not  Subject  to  the  New  Source  Performance  Standard  (NSPS)  for  Particu- 
late Matter  (PM>— Continued 

[As  stated  in  §63. 1564(b)(2).  you  must  meet  each  requirement  in  the  following  \abte  that  applies  to  you] 


For  each  new  or  existing  catalytic 

cracking  unit  catalyst  regenerator 

vent  *  *  • 


You  must 


f.  Wet  scrubber:  liquid-to-gas  ratio 


g.  Altemative  procedure  for  gas 
flow  rate. 


Using* 


Data  from  the  continuous  param- 
eter monitoring  systems  and 
applicable  performance  test 
methods. 


Data  from  the  continuous  param- 
eter monitoring  systems  and 
applicable  performance  test 
mettKxte. 


According  to  these  requirements 


You  must  collect  gas  flow  rate 
and  total  water  (or  scrubbing 
liquid)  flow  rate  monitoring  data 
every  15  minutes  during  the 
entire  period  of  the  initial  per- 
formance test;  detennine  and 
record  the  hourly  average  gas 
flow  rate  and  total  water  (or 
scruttbtng  liquid)  flow  rate  from 
all  Vt\e  readings;  and  determine 
and  record  the  minimum  liquid- 
to-gas  ratio. 

You  must  collect  air  flow  rate 
monitoring  data  or  determine 
the  air  flow  rate  using  control 
room  instrumentation  every  15 
minutes  during  the  entire  period 
of  the  initial  pertonnance  test; 
determine  and  record  the  hour- 
ly average  rate  of  all  tfie  read- 
ings; and  determine  and  record 
the  maximum  gas  flow  rate 
using  Equation  1  of  §63.1573. 


1  EPA  Method  601  OB  InductiveN  Coupled  Plasma-Atomic  Emission  Spectrometry,  EPA  Method  6020,  Inductively  Coupled  Plasma-Mass  Spe^ 
trwSv  EPAMefrod  75SrN^  Ato^TAbsorptkjn.  Direct  Asptration^nd  EPA  Method  7521 ,  Nickel  Atome  Absorptiw  Dirert  Asptratoon  are 
JSffi'in  •T^SSKXtetor  E^luTt^S^  PhysK:a^efnical  Methods."  EPA  Publication  SW-846.  Rev«ion  5  (Apn  1998).  The  SW- 

SS1S  Up3a^  (SS^t  nuSll3oi^00O0b-1)  are  avaHaWe  for  purchase  from  the  Superint^^Jterrt  of  Doj^^  U^.  ^ov^ment 

PrinfifM  Office  Washinoton  DC  20402  (202)  512-1800;  and  from  the  NatKxial  Technical  Information  Services  (NTIS),  5285  Port  Royal  Road, 
sSMTa  ^^T703)^7^'.  C^  may  be  inspected  at  the  Air  and  Radiation  Docket  and  Inforrnation  Center  U.S.  Environmentel 
pStSSon  Age^.  401  M  Street.  SW.  Washil^on.  DC;  or  1ttt;e  Office  of  the  Federal  Register,  800  North  Capitol  Street.  NW.  Suite  700.  Wash- 
ington. DC. 
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Table  5  to  Subpart  UUU  of  Part  63.— Initial  Compliance  With  Metal  HAP  Emission  Limits  for  Catalytic 

Cracking  Units 

[As  stated  in  §63. 1564(b)(5).  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For  each  new  and  existing  catalytic  cracking 
unit  catalyst  regenerator  vent  *  *  * 


1.  Subject  to  the  NSPS  for  PM  in  40  CFR 
60.102. 


For  the  following  emission  limit  * 


I.  Optkxi  1:   Elect 
NSPS  for  PM. 


NSPS  not  subtect  to  the 


PM  emissions  must  not  exceed  1.0  kg/1.000 
kg  (1.0  lb/1,000  lb)  of  coke  bum-off  in  the 
catalyst  regenerator;  if  ttie  discharged 
gases  pass  through  an  incinerator  or  waste 
heat  boiler  in  which  you  bum  auxiliary  or 
supplemental  liquid  or  solid  fossil  fuel,  you 
must  limit  the  incremental  rate  of  PM  to  no 
more  than  43.0  grams  per  Megajoule  (g/ 
MJ)  or  0.10  pounds  per  million  British  ther- 
mal units  (lb/million  Btu)  of  heat  input  attrib- 
utable to  the  lk)ukJ  or  solkj  fossil  fuel;  and 
the  opacity  of  emissions  30  percent,  except 
for  one  6-minute  average  opacity  reading  in 
any  1 -hour  period. 


You  have  demonstrated  initial  compliance  if 


PM  emissions  must  not  exceed  1.0  kg/1.000 
kg  (1.0  lb/1.000  lb)  of  coke  bum-off  in  the 
catalyst  regenerator;  if  the  discharged 
gases  pass  through  an  incinerator  or  waste 
heat  boiler  in  which  you  bum  auxiliary  or 
supplemental  liquid  or  solid  fossil  fuel,  you 
must  limit  the  incremental  rate  of  PM  to  no 
more  than  43.0  grams  per  Megajoule  (g/ 
MJ)  or  0.10  pounds  per  million  British  ther- 
mal units  (lb/million  Btu)  of  heat  input  attrib- 
utable to  the  Ik^ukJ  or  solkJ  fossil  fuel;  and 
the  opacity  of  emissions  must  not  exceed 
30  percent,  except  for  one  6-minute  aver- 
age opacity  reading  in  any  1 -hour- period. 


You  have  already  conducted  a  performance 
test  to  demonstrate  initial  compliance  with 
the  NSPS  and  the  measured  PM  emisskm 
rate  is  less  than  or  equal  to  1 .0  kg/1 ,000  kg 
(1.0  lb/1,000  lb)  of  coke  bum-off  in  the  cat- 
alyst regenerator.  As  part  of  the  Notification 
of  Compliance  Status,  you  must  certify  that 
your  vent  meets  the  PM  limit.  You  are  not 
required  to  do  another  performance  test  to 
demonstrate  initial  compliance.  If  applk:a- 
ble,  you  have  already  conducted  a  periorm- 
ance  test  to  demonstrate  initial  compliance 
with  the  NSPS  and  the  measured  PM  rate 
is  less  than  or  equal  to  43.0  g/MJ  or  0.010 
lb/millk>n  Btu  of  heat  input  attributable  to 
the  liquid  or  solid  fossil  fuel.  As  part  of  the 
Notification  of  Compliance  Status,  you  must 
certify  that  your  vent  meets  ttie  PM  emis- 
sk>n  limit.  You  are  not  required  to  do  an- 
other performance  test  to  demonstrate  ini- 
tial compliance.  You  have  already  con- 
ducted a  performance  test  to  denranstrate 
initial  compliance  with  the  NSPS  and  tf»e 
average  houriy  opacity  of  emisskjns.is  no 
more  than  30  percent.  Except:  one  6- 
minute  average  in  any  1-hour  period  can 
exceed  30  percent.  As  part  of  the  Notifica- 
tion of  Compliance  Status,  you  must  certify 
tfiat  your  vent  meets  the  opacity  limit.  You 
ard  not  required  to  do  another  performance 
test  to  demonstrate  initial  compliance.  You 
have  already  conducted  a  performance 
evaluation  to  demonstrate  initial  compliance 
with  the  applicable  performance  specifrca- 
tion.  As  part  of  your  Notification  of  Compli- 
ance Status,  you  certify  that  your  contin- 
uous opacity  monitoring  system  meets  ttie 
requirements  in  §63.1572.  You  are  not  re- 
quired to  do  a  performance  evaluation  to 
demonstrate  initial  compliance. 

The  average  PM  emissk>n  rate,  measured 
using  EPA  method  5  over  the  period  of  the 
initial  performance  test,  is  no  higher  than 
1.0  kg/1,000  kg  (1.0  lh/1,000  lbs)  of  coke 
bum-off  in  the  catalyst  regenerator.  The  PM 
emission  rate  is  calculated  using  Equations 
1  and  2  of  the  §63.1564.  If  applteable,  the 
average  PM  emission  rate,  measured  using 
EPA  Method  5  over  the  period  of  the  initial 
performance  test,  is  no  higher  than  43.0  g/ 
MJ  or  0.010  lb/millk>n  Btu  of  heat  input  at- 
tributable to  the  liquid  or  solkl  fossil  fuel. 
The  PM  emission  rate  is  cak:ulated  using 
Equation  3  of  §63.1564;  no  more  than  one 
6-minute  average  measured  by  the  contin- 
uous opacity  monitoring  system  exceeds  30 
percent  opacity  in  any  1-hour  period  over 
the  period  of  the  performance  test;  and 
your  performance  evaluation  shows  ttie 
continuous  opacity  monitoring  system 
meets  the  applnable  requirements  in 
§63.1572. 
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TABLE  &T0  SUBPART  UUU  OF  PART  63.— INITIAL  COMPLIANCE  WITH  METAL  HAP  EMISSION  LIMITS  FOR  CATALYTIC 

Cracking  Units— Continued 

(As  stated  in  §63.1564(b)<5).  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you) 


For  each  new  and  existing  catalytic  cracking 
unit  catalyst  regenerator  vent  *  *  ' 


3.  Option  2:  not  subject  to  the  NSPS  for  PM 


4.  Option  3:  not  subject  to  the  NSPS  for  PM 


For  the  following  emission  limit  * 


PM  emissions  must  not  exceed  1.0  kg/1,000 
kg  (1.0  lb/1,000  lb)  of  coke  bum-off  in  the 
catalyst  regenerator. 


Nickel  (Ni)  emissions  from  your  catalyst  re- 
generator vent  must  not  exceed  13.000  mg/ 
hr  (0.029  Ib/hr). 


5.  Option  4;  Ni  lb/1 ,000  lbs  of  coke  bum-off  not 
subject  to  the  NSPS  for  PM. 


Ni  emissions  from  your  catalyst  regenerator 
vent  must  not  exceed  1.0  mg/kg  (0.001  lb/ 
1,000  lbs)  of  coke  bum-off  in  the  catalyst 
regenerator. 


You  have  demonstrated  initial  compliance  if 


The  average  PM  emissran  rate,  measured 
using  EPA  Method  5  over  the  period  of  the 
initial  performance  test,  is  less  than  or 
equal  to  1.0  kg/1,000  kg  (1.0  lb/1,000  lbs) 
of  coke  bum-off  in  the  catalyst  regenerator. 
The  PM  emission  rate  is  calculated  using 
Equations  1  and  2  of  §63.1564;  and  if  you 
use  a  continuous  opacity  monitoring  sys- 
tem, your  performance  evaluation  shows 
the  system  meets  the  applkable  require- 
ments in  §63.1572. 

The  average  Ni  emission  rate,  measured 
using  Method  29  over  the  period  of  the  ini- 
tial performance  test,  is  not  more  than 
13,000  mg/hr  (0.029  Ib/hr).  The  Ni  emission 
rate  is  cak:ulated  using  Equation  5  of 
§63.1564;  and  if  you  use  a  continuous 
opacity  monitoring  system,  your  perform- 
ance evaluation  shows  the  system  meets 
the  applicat>le  requirements  in  §63.1572. 

The  average  Ni  emission  rate,  measured 
using  Method  29  over  the  period  of  the  ini- 
tial performance  test,  is  not  more  than  1.0 
mg/kg  (0.001  lb/1 ,000  lbs)  of  coke  bum-off 
in  the  catalyst  regenerator.  The  Ni  emission 
rate  is  cateulated  using  Equation  8  of 
§63.1564;  and  if  you  use  a  continuous 
opacity  monitoring  system,  your  perform- 
ance evaluation  shows  the  system  meets 
the  applkable  requirenwnts  in  §63.1572. 


Table  6  to  Subpart  UUU  of  Part  63.— Continuous  Compliance  With  Metal  HAP  Emission  Limits  for  Catalytic 

Cracking  Units 

(As  stated  in  §63. 1564(c)(1),  you  must  meet  each  requirement  in  the  fdtowing  table  that  applies  to  you] 


For  each  new  and  existing  catalytk:  cracking 
unit  •  •  * 


1.  Subject  to  the  NSPS  for  PM  in  40  CFR 
60.102. 


2.  Option  1:  Elect  NSPS  not  subject  to  the 
NSPS  for  PM  in  40  CFR  60.102. 


Subject  to  this  emisskxi  limit  for  your  catalyst 
regenerator  vent  *  *  * 


a.  PM  emissions  must  not  exceed  10  ItV 
1 ,000  lbs  of  coke  bum-off  in  the  catalyst  re- 
generator; if  the  discharged  gases  pass 
through  an  incinerator  or  waste  heat  boiler 
in  whk:h  you  bum  auxiliary  or  supplemental 
lk)uid  or  solkl  fossil  fuel,  incremental  rate  of 
PM  can't  exceed  430  g/IAJ  (0.10  lb/million 
Btu)  of  heat  input  attnbutable  to  the  Ik^uid 
or  solkl  fossil  fuel;  and  opacity  of  emissions 
can't  exceed  30  percent,  except  for  one  6- 
minute  average  opacity  reading  in  any  1- 
hour  period. 


You  must  demonstrate  continuous  compliance 
by  *  *  • 


See  item  l.a.  of  this  table 


i.  Determining  and  recording  each  day  the  av- 
erage coke  bum-off  rate  (thousands  of  kilo- 
grams per  fxxjr)  using  Equation  2  in 
§63.1564  and  the  hours  of  operation  for 
each  catalyst  regerwrator;  maintaining  PM 
emisskxi  rate  below  1.0  kg/1,000  kg  (1.0  lb/ 
1,000  lbs)  of  coke  bum-off;  if  applk:able, 
determining  and  recording  each  day  the 
rate  of  combustion  of  liquid  or  solid  fossil 
fuels  (liters/hour  or  kilograms/hour)  using 
Equation  3  of  §63.1564  and  the  hours  of 
operation  during  which  liqukl  or  solid  fossil- 
fuels  are  combusted  in  ttie  incinerator- 
waste  heat  boiler  if  applk:able,  maintaining 
PM  rate  below  43  g/MJ  (0.10  lb/million  Btu) 
of  heat  input  attributable  to  the  solid  or  Ik)- 
ukJ  fossil  fuel;  collecting  the  continuous 
opacity  monitoring  data  for  each  catalyst  re- 
generator vent  according  to  §63.1572;  and 
maintaining  each  6-minute  average  at  or 
betow  30  percent  except  that  one  6-minute 
average  during  a  1-hour  period  can  exceed 
30  percent. 

See  item  1  .a.i.  of  this  table. 
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Table  6  to  Subpart  UUU  of  Part  63.— Continuous  Compliance  With  Metal  HAP  Emission  Limits  for  Catalytic 

Cracking  Units — Continued 

(As  stated  in  §63.1564(c)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For  each  new  and  existing  catalytk:  cracking 
unit*  *  * 


3.  Optton  2:  PM  limit  not  subject  to  the  NSPS 
for  PM. 


4.  Optkm  3:  Ni  Ib/hr  not  subject  to  the  NSPS  for 
PM. 

5.  Option  4:  Ni  lb/1 ,000  lbs  of  coke  bum-off  not 
subject  to  the  NSPS  for  PM. 


Subject  to  this  emission  limit  for  your  catalyst 
regenerator  vent  *  *  * 


PM  emissions  must  not  exceed  1.0  lb/1,000 
lbs  of  coke  bum-off  in  the  catalyst  regen- 
erator. 


Ni  emissions  must  not  exceed  13,000  mg/hr 

(0.029  Ib/hr). 
Ni   emissions   must   not  exceed   1.0   mg/kg 

(0.001  lb/1,000  lbs)  of  coke  bum-off  in  the 

catalyst  regenerator. 


You  must  demonstrate  continuous  compliance 
by  *  *  • 


Determining  and  recording  each  day  the  aver- 
age coke  bum-off  rate  (thousands  of  kilo- 
grams per  hour)  and  the  hours  of  operation 
for  each  catalyst  regenerator  by  Equation  2 
of  §63.1564.  You  can  use  process  data  to 
determine  the  volumetric  ftow  rate;  and 
maintaining  PM  emission  rate  betow  1 .0  kg/ 
1 ,000  kg  (1 .0  lb/1 ,000  lbs)  of  coke  bum-off. 

Maintaining  Ni  emission  rate  below  1 3,000 
mg/hr  (0.029  Ib/hr). 

Detennining  and  recording  each  day  the  aver- 
age coke  bum-off  rate  (thousartds  of  kito- 
grams  per  hour)  and  the  hours  of  operation 
for  each  catalyst  regenerator  by  Equation  2 
of  §63.1564.  You  can  use  process  data  to 
determine  the  volurrietric  ftow  rate;  and 
maintaining  Ni  emission  rate  bek>w  1 .0  mg/ 
kg  (0.001  lb/1,000  lbs)  of  coke  bum-off  in 
the  catalyst  regenerator. 


Table  7  to  Subpart  UUU  of  Part  63.— Continuous  Compliance  With  Operating  Limits  for  Metal  HAP 

Emissions  From  Catalytic  Cracking  Units 

(As  stated  in  §63. 1564(c)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For  each  new  or  existing  catalytic 
cracking  unit  *  *  * 


1.  Subject  to  NSPS  for  PM  in  40 
CFR  60.102. 

2.  Optk)n  1:  Elect  NSPS  not  subject 
to  the  NSPS  for  PM  in  40  CFR 
60.102. 

3.  Option  2:  PM  limit  not  subject  to 
the  NSPS  for  PM  in  40  CFR 
60.102. 


If  you  use ' 


Continuous    opacity    monitoring 

system. 
Continuous    opacity    monitoring 

system. 

a.  Continuous  opacity  monitoring 
system. 


b.  Continuous  parameter  nrrani- 
toring  systems — electrostatk: 
precipitator. 


c.   Continuous   parameter  moni- 
toring systems — wet  scrubber. 


For  this  operating  limit  *  *  * 


Not  applicable 
Not  appiicat>le 


The  opacity  of  emissions  from 
your  catalyst  regenerator  vent 
must  not  exceed  the  site-spe- 
cifk:  opacity  operating  limit  es- 

.  tablished  during  the  perform- 
ance test 

i.  The  daily  average  gas  ftow  rate 
to  the  control  devtoe  must  not 
exceed  the  operating  limit  es- 
tatjlished  during  the  perform- 
ance test. 


ii.  The  daily  average  voltage  and 
secondary  current  (or  toteil 
power  input)  to  the  control  de- 
vce  must  not  fall  below  the  op- 
erating limit  established  during 
the  performance  test. 


The  daily  average  pressure 
drop  across  the  scrublJer  must 
not  fall  below  the  operating  limit 
estat>lished  during  the  perform- 
ance test. 


You  must  demonstrate  contin- 
uous compliance  by  *  *  * 


Complying  with  Table  6  of  this 

subpart. 
Complying  with  Table  6  of  this 

subpart. 

Collecting  the  hourly  average 
continuous  opacity  monitoring 
system  data  accordir>g  to 
§63.1572;  and  maintaining 
each  6-minute  average  in  each 
1-hour  period  at  or  betow  the 
site-specifk:  limit. 

Collecting  the  hourty  and  daily  av- 
erage gas  ftow  rate  monitoring 
data  according  to  §63.1572'; 
and  maintaining  the  daily  aver- 
age gas  flow  rate  at  limit  or 
betow  ttie  established  during 
the  performance  test. 

Collecting  the  hourly  and  daily  av- 
erage voltage  and  secondary 
current  (or  total  power  input) 
monitoring  data  accordir>g  to 
§63.1572;  and  maintaining  the 
daily  average  voltage  and  sec- 
ondary current  (or  total  power 
input)  at  or  above  the  limit  es- 
tablished during  ttie  perform- 
ance test. 

Collecting  the  hourty  and  daily  av- 
erage pressure  drop  monitoring 
data  according  to  §63.1572; 
and  maintaining  the  daily  aver- 
age press  drop  above  the  limit 
established  during  tiie  perform- 
ance test. 
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Table  7  to  Subpart  UUU  of  Part  63.— Continuous  Compliance  With  Operating  Limits  for  Metal  HAP 

Emissions  From  Catalytic  Cracking  Units— Continued 

[As  stated  in  §63. 1564(c)(1).  you  must  meet  each  requirement  in  the  following  tat)le  that  applies  to  you] 


For  each  new  or  existing  catalytic 
cracking  unit  *  *  * 


4.  Option  3:  Ni  Ib/hr  not  subiect  to 
the  NSPS  for  PM  in  40  CFR 
60.102. 


If  you  use  * 


a.  Continuous  opacity  monitoring 
system. 


For  this  operating  limit  *  *  * 


ii.  The  daily  average  liquid-to-gas 
ratio  must  not  fall  below  the  op- 
erating limit  established  during 
tfte  performance  test. 


b.  Continuous  parameter  moni- 
toring systems — electrostatic 
precipitator. 


c.   Continuous   parameter   moni- 
toring systems — wet  scrubber. 


The  daily  average  Ni  operating 
value  must  not  exceed  the  site- 
specific  Ni  operating  limit  es- 
tablished during  the  perform- 
ance test. 


You  rrjust  demonstrate  contin- 
uous compliance  by  *  *  * 


i.  The  daily  average  gas  flow  rate 
to  the  control  device  must  no- 
tice exceed  the  level  estab- 
lished in  the  perfomiance  test. 

ii.  The  daily  average  voltage  and 
secondary  current  (or  total 
power  input)  must  not  fall 
below  the  level  established  in 
ttie  performance  test. 

iii.  The  monthly  rolling  average  of 
equilibrium  catalyst  Ni  con- 
centration must  not  exceed  the 
level  established  during  the 
performance  test. 


The  daily  average  pressure 
drop  must  not  fall  below  the  op- 
erating limit  established  in  the 
performance  test. 
.  The  daily  average  liquid-to-gas 
ratio  must  not  fall  below  the  op- 
erating limit  estat>lished  during 
the  performance  test. 


Collecting  tfie  houriy  average  gas 
flow  rate  and  water  (or  scrub- 
bing liquid)  flow  rate  monitoring 
data  according  to  §63.1572  ^ 
determining  and  recording  the 
houriy  average  liquid-to-gas 
ratio;  determining  and  recording 
the  daily  average  liquid-to-gas 
ratio;  and  maintaining  the  daily 
average  liquid-to-gas  ratio 
above  ttie  limit  established  dur- 
ing the  performance  test. 

Collecting  the  houriy  average 
continuous  opacity  monitoring 
system  data  according 
§63.1572;  determining  and  re- 
cording equilibrium  catalyst  Ni 
concentration  at  leas!  once  a 
week  collecting  the  houriy  aver- 
age gas  flow  rate  monitoring 
data  according  to  §63.1572  ^ 
determining  and  recording  the 
houriy  average  Ni  operating 
value  using  Equation  11  of 
'§63.1564;  determining  and  re- 
cording the  daily  average  Ni 
operating  value;  and  maintain- 
ing the  daily  average  Ni  oper- 
ating value  below  the  site-spe- 
cific Ni  operating  limit  estat>- 
lished  the  performance  test. 

See  item  3.b.i.  of  this  table. 


See  item  3.b.ii.  of  this  table. 


Determining  ttie  recording  the 
equilibrium  catalyst  Ni  con- 
centration at  least  once  a 
week;  determining  and  record- 
ing tf»e  monthly  rolling  average 
of  the  equilibrium  catalyst  Ni 
concentration  once  each  week 
using  the  weekly  or  most  re- 
cent value;  and  maintaining  the 
monthly  rolling  average  below 
the  limit  established  in  the  per- 
formance test 

See  item  3.c.i.  of  this  table. 


See  item  3.c.ii.  of  this  tat)le. 
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Table  7  to  Subpart  UUU  of  Part  63.— Continuous  Compliance  With  Operating  Limits  for  Metal  HAP 

Emissions  From  Catalytic  Cracking  Units— Continued 

[As  stated  in  §63. 1564(c)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you) 


For  each  new  or  existing  catalytic 
cracking  unit  *  *  * 


5.  Option  4:  Ni  IbAon  of  coke  bum- 
off  not  subject  to  the  NSPS  for 
PM  in  40  CFR  60.102 


If  you  use 


a.  Continuous  opacity  monitoring 
system.  • 


b.  Continuous  parameter  moni- 
toring systems — electrostatic 
precipitator. 


For  this  operating  limit  *  *  * 


c.   Continuous   parameter  moni- 
toring systems — ^wet  scaibber. 


iii.  The  monthly  rolling  average 
equilibrium  catalyst  Ni  con- 
centration must  not  exceed  the 
level  established  during  the 
performance  test. 


The  daily  average  Ni  operating 
value  must  not  exceed  the  site- 
specific  Ni  operating  limit  es- 
tablished during  the  perfomi- 
ance test. 


You  must  demonstrate  contin- 
uous compliance  by  *  *  * 


i.  The  daily  average  gas  flow  rate 
to  the  control  device  must  not 
exceed  the  level  established  in 
the  performance  test. 

ii.  The  daily  average  voltage  and 
secondary  current  (or  total 
power  input)  must  not  fall 
betow  the  level  established  in 
the  performance  test. 

iii.  The  monthly  rolling  average 
equilibrium  catalyst  Ni  con- 
centration must  not  exceed  the 
level  established  during  the 
performance  test. 

i.  The  daily  average  pressure 
drop  must  not  fall  below  the  op- 
erating limit  established  in  the 
performance  test. 

ii.  The  daily  average  liquid-to-gas 
ratio  must  not  fall  below  the  op- 
erating limit  established  during 
the  performance  test.  See  item 
3.c.ii.  of  this  table. 

iii.  The  monthly  rolling  average 
equilibrium  catalyst  Ni  con- 
centration must  not  exceed  the 
level  established  during  the 
performance  test. 


Determining  and  recording  the 
equilibrium  catalyst  Ni  corv 
centration  at  least  once  a 
week;  determining  and  record- 
ing the  monthly  rolling  average 
of  equilitmum  catalyst  Ni  con- 
centration once  each  week 
using  the  weekly  or  most  re- 
cent value;  and  maintaining  the 
monthly  rolling  average  below 
the  limit  established  in  the  per- 
formance test. 

Collecting  the  houriy  average 
continuous  opacity  monitoring 
system  data  according  to 
§63.1572;  collecting  the  houriy 
average  gas  flow  rate  moni- 
toring data  according  to 
§63.1572^;  detennining  and 
recording    equilibrium    catalyst 

-  Ni  concentration  at  least  once  a 
week;  determining  and  record- 
ing the  houriy  average  Ni  oper- 
ating value  using  Equatk>n  12 
of  §63.1564;  determining  and 
recording  the  daily  average  Ni 
operating  value;  and  maintain- 
ing the  daily  average  Ni  oper- 
ating value  t)elow  the  site-spe- 
cific Ni  operating  limit  estab- 
lished during  the  performance 
test. 

See  item  3.b.i.  of  this  table. 


See  item  3.b.ii.  of  this  table. 


See  item  4.b.iii.  of  this  table. 


See  item  3.c.i.  of  this  table. 


See  item  4.c.iii.  of  this  table. 


1 1f  applicable  you  can  use  the  altemative  in  §63.1573  for  gas  flow  rate  instead  of  a  continuous  parameter  monitonng  system  if  you  used  the 
alternative  methcxl  in  the  initial  performance  test.  If  so,  you  must  continuously  monitor  and  record  the  air  flow  rate  to  the  regenerator  and  the 
temperature  of  the  gases  entering  the  control  device  as  described  in  §63.1573.  You  must  determine  and  record  the  houriy  average  gas  flow  rate 
using  Equation  1  or§63.1573  and  the  daily  average  gas  flow  rate.  You  must  nrtaintain  the  daily  average  gas  flow  rate  below  the  operating  limit 
established  during  tf)e  performance  test. 


mn   I  1^1 


^«1     t  ^       onno  /0««1ao    <k«.k^    DA^nilisfirknc 
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TABLE  8  TO  SUBPART  UUU  OF  PART  63.-ORGANIC  HAP  EMISSION  LIMITS  FOR  CATALYTIC  CRACKING  UNITS 
[As  stated  in  §63. 1565(a)(1),  you  must  meet  each  emission  limrtation  in  the  following  table  that  applies  to  you] 


For  each  new  and  existing  catalytic  crack- 
ing unit  *  *  * 


1 .  Subject  to  the  NSPS  for  cartxxi  mon- 
oxide (CO)  in  40  CFR  60.103. 

2.  Not  subject  to  the  NSPS  for  CO  in  40 
CFR  60.103. 


You  must  meet  the  following  emission  limit  for  each  catalyst  regenerator  vent ' 


CO  emissions  from  the  catalyst  regenerator  vent  or  CO  boiler  serving  the  catalytic  cracking  unit 

must  not  exceed  500  parts  per  million  volume  (ppmv)  (dry  basis), 
a.  CO  emisskxis  from  the  catalyst  regenerator  vent  or  CO  boiler  serving  the  catalytic  cracking  unit 

must  not  exceed  500  ppmv  (dry  basis).  .    ,  ^ 

b  If  you  use  a  flare  to  meet  the  CO  limit,  the  flare  must  meet  the  requirements  for  control  devices  in 

'  §63.1 1(b):  visible  emisskxis  must  not  exceed  a  total  of  5  minutes  during  any  2  consecutive  hours. 


Table  9  to  Subpart  UUU  of  Part  63.— Operating  Limits  for  Organic  HAP  Emissions  From  Catalytic 

Cracking  Units 

{As  stated  in  §63. 1565(a)(2).  you  must  meet  each  operating  limit  in  the  fdkwing  table  that  applies  to  you] 


For  each  new  or  existing  catalytk: 
cracking  unit  *  *  * 


1.  Subject  to  the  NSPS  for  carbon 
monoxkJe  (CO)  in  40  CFR  60.103. 

2.  Not  subject  to  the  NSPS  for  CO 
in  40  CFR  60.103. 


For  this  type  of  continuous  moni- 
toring system  *  *  * 


Continuous   emisskxi   monitoring 
system. 

a.  Continuous    emission    moni- 
toring system. 

b.  Continuous   parameter   moni- 
toring systems. 


For  this  type  of  control  devk» 


Not  applKable 
Not  applk:able 


Thermal  incinerator 


.  Boiler  or  process  heater  with  a 
design  heat  input  capacity 
under  44  MW  or  a  boiler  or 
process  heater  in  which  all  vent 
streams  are  not  introduced  into 
the  fiame  zone. 

i.  Flare .- 


You  must  meet  this  operating 
limit*  •  * 


Not  appinable. 
Not  applicable. 

Maintain  the  daily  average  com- 
bustion zone  temperature 
above  the  limit  established  dur- 
ing the  performance  test;  and 
maintain  the  daily  average  oxy- 
gen concentration  in  the  vent 
stream  (percent,  dry  basis) 
above  the  limit  established  dur- 
ing the  performance  test. 

Maintain  the  daily  average  com- 
bustion zone  temperature 
above  the  limit  established  in 
ttie  performance  test. 


The  flare  p<k>t  light  must  be 
present  at  all  times  and  the 
flare  must  be  operating  at  all 
times  that  emissmns  may  be 
vented  to  it 


Table  10  to  Subpart  UUU  of  Part  63.— Continuous  Monitoring  Systems  for  Organic  HAP  Emissions  From 

Catalytic  Cracking  Units 

[As  stated  in  §63. 1565(b)(1).  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For  each  new  or  existing  catalytk:  cracking  unit 


1.  Subject  to  the  NSPS  for  carton  monoxkle 
(CO)  in  40  CFR  60.103. 


2.  Not  subject  to  the  NSPS  for  CO  in  40  CFR 
60.103. 


And  you  use  this  type  of  control  devrce  for 
your  vent  *  *  * 


Not  applk»ble 


a.  Tfiermal  incinerator 


You  must  install,  operate,  and  maintain  this 
type  of  continuous  monitoring  system  *  *  * 


b.  Process  heater  or  boiler  with  a  design  heat 
input  capacity  under  44  MW  or  process 

heater  or  boiler  in  whkrfi  all  vent  streams 
are  not  introduced  into  the  flame  zone. 


Continuous  emissron  monitoring  system  to 
measure  and  record  tfie  concentratkxi  by 
volume  (dry  tiasis)  of  CO  emissk)ns  from 
each  catalyst  regenerator  vent. 

Continuous  emissk)n  monitoring  system  to 
measure  and  record  the  concentration  by 
volume  (dry  basis)  of  CO  emisskxis  from 
each  catalyst  regenerator  vent;  or  contin- 
uous parameter  monitoring  systems  to 
measure  and  record  tfw  combustion  zone 
temperature  and  oxygen  content  (percent, 
dry  basis)  in  ttie  incinerator  vent  stream. 

Continuous  emission  monitoring  system  to 
measure  and  record  the  concentration  t>y 
volume  (dry  t>asis)  of  CO  emisskxis  from 
each  catalyst  regenerator  vent;  or  contin- 
uous paranrieter  rrKXiitoring  systems  to 
measure  and  record  the  combustion  zone 
temperature. 
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Table  10  to  Subpart  UUU  of  Part  63.— Continuous  Monitoring  Systems  for  Organic  HAP  Emissions  From 

Catalytic  Cracking  Units— Continued 

[As  stated  in  §63.1 565(b)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For  each  new  or  existing  catalytk:  cracking  unit 


And  you  use  ttiis  type  of  control  device  for 
your  vent  *  *  * 


c.  Flare 


d.  No  control  device 


You  must  install,  operate,  and  maintain  this 
type  of  continuous  monitoring  system  *  *  * 


Monitoring  device  such  as  a  thermocouple,  an 
ultraviolet  beam  sensor,  or  infrared  sensor 
to  continuously  detect  the  presence  of  a 
pilot  flame. 

Continuous  emission  monitorir»g  system  to 
measure  and  record  the  concentration  by 
volume  (dry  basis)  of  CO  emissions  from 
each  catalyst  regenerator  vent. 


Table  1 1  to  Subpart  UUU  of  Part  63.— Requirements  for  Performance  Tests  for  Organic  HAP  Emissions 
From  Catalytic  Cracking  Units  Not  Subject  to  New  Source  Performance  Standard  (NSPS)  for  Carbon 
Monoxide  (CO) 

[As  stated  in  §63. 1565(b)(2)  and  (3).  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For* 


Each  new  or  existing  catalytic 
cracking  unit  catalyst  regenerator 
vent. 


You  must  * 


2.  For  each  new  or  existing  cata- 
lytic cracking  unit  catalyst  regen- 
erator vent  if  you  use  a  contin- 
uous emisskxi  monitoring  sys- 
tem. 


3.  Each  catalytic  cracking  unit  cata- 
lyst regenerator  vent  if  you  use 
continuous  parameter  monitoring 
systems. 


a.  Select  sampling  port's  location 
and  the  number  of  traverse 
ports. 


b.  Detemiine  velocity  and  volu- 
metric flow  rate. 

c.  Conduct  gas  molecular  weight 
analysis. 

d.  Measure  moishjre  content  of 
the  stack  gas. 

Measure  CO  emissions 


Using  *  *  * 


a.  Measure  the  CO  concentration 
(dry  basis)  of  emissions  exiting 
the  control  device. 

b.  Establish  each  operating  limit 
in  Table  9  of  this  subpart  that 
applies  to  you. 

c.  Thermal  incinerator  combustion 
zone  temperature. 


d.  Thermal  incinerator  oxygen, 
content  (percent,  dry  basis)  in 
ttie  incinerator  vent  sb«am. 


Method  1  or  1A  in  appendix  A  to 
part  60  of  this  chapter. 


Method  2.  2A.  2D,  2F,  or  2G  in 
appendix  A  to  part  60  of  this 
chapter,  as  applicable. 

Method  3,  3A,  or  3B  in  appendix 
A  to  part  60  of  this  chapter,  as 
applicable. 

Method  4  in  appendix  A  to  part 
60  of  this  chapter. 

Data  from  your  continuous  emis- 
sion monitoring  system. 


According  to  these  requirements 


Method  10,  10A.  or  10B  in  ap- 
pendix A  to  part  60  of  this 
chapter,  as  applk:able. 

Data  from  the  continuous  param- 
eter monitoring  systems. 

Data  from  the  continuous  param- 
eter monitoring  systems. 


Data  from  the  continuous  param- 
eter monitoring  systems. 


Sampling  sites  must  be  located  at 
the  outiet  of  the  control  device 
or  the  outlet  of  the  regenerator, 
as  applicable,  and  prior  to  any 
releases  to  the  atmosphere. 


Collect  CO  monitoring  data  for 
each  vent  for  24  consecutive 
operating  hours;  and  reduce 
the  continuous  emission  moni- 
toring data  to  1-hour  averages 
computed  from  four  or  more 
data  points  equally  spaced  over 
each  1  -hour  period. 


Collect  temperature  monitoring 
data  every  15  minutes  during 
the  entire  period  of  ttie  CO  ini- 
tial performance  test;  and  de- 
termine and  record  the  min- 
imum houriy  average  combus- 
tion zone  temperature  from  all 
ttie  readings. 

Collect  oxygen  concertration 
(percent,  dry  basis)  nnonitoring 
data  every  15  minutes  during 
ttie  entire  period  of  the  CO  ini- 
tial performance  test;  and  de- 
termine and  record  the  min- 
imum hourty  average  percent 
excess  oxygen  concentratkxi 
from  all  the  readings. 
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Table  11  to  Subpart  UUU  of  Part  63.— Requirements  for  Performance  Tests  for  Organic  HAP  Emissions 
From  Catalytic  Cracking  Units  Not  Subject  to  New  Source  Performance  Standard  (NSPS)  for  Carbon 
Monoxide  (CO)— Continued 

[As  stated  in  §63.1565{b)(2)  and  (3),  you  must  meet  each  requirement  in  ttw  following  taWe  that  applies  to  you] 


For 


You  must 


e.  If  you  use  a  process  heater  or 
boiler  with  a  design  heat  input 
capacity  under  44  MW  or  proc- 
ess heater  or  boiler  in  which  all 
vent  streams  are  not  introduced 
into  the  flame  zone,  establish 
operating  limit  for  combustion 
zone  temperature 

f.  If  you  use  a  flare,  conduct  visi- 
ble emission  observations. 


g.  If  you  use  a  flare,  determine 
ttwt  the  flare  meets  the  require- 
ments for  net  heating  value  of 
the  gas  being  combusted  and 
exit  velocity. 


Using* 


Data  from  the  continuous  param- 
eter nfKjnitoring  systems. 


Method  22  (40  CFR  part  60,  ap- 
pendix A). 


40  CFR  60.11(b)(6)through(8). 


According  to  these  requirements 


Collect  tt>e  temperature  moni- 
toring data  every  15  minutes 
during  the  entire  period  of  tfie 
CO  initial  performance  test;  and 
determine  and  record  tfie  min- 
imum hourly  average  comtxis- 
tion  zone  temperature  from  all 
the  readings. 

Maintain  a  2-hour  obsen/ation  pe- 
riod; and  record  ttie  presence 
of  a  flame  at  the  pilot  light  over 
the  full  period  of  the  test. 


Table  12  to  Subpart  UUU  of  Part  63.— Initial  Compliance  With  Organic  HAP  Emission  Limits  for  Catalytic 

Cracking  Units 

(As  stated  in  §63. 1565(b)(4),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For  each  new  and  existing  catalytic  cracking 
unit*  *  * 


1.  Subject  to  the  NSPS  for  carbon  monoxide 
(CO)  In  40  CFR  60.103. 


2.  Itot  subject  to  the  NSPS  for  CO  in  40  CFR 
60.103. 


For  ttie  foNowing  emission  limit  * 


CO  emissions  from  your  catalyst  regenerator 
vent  or  CO  boiler  serving  the  catalytic 
aacking  unit  must  not  exceed  500  ppmv 
(dry  t>asis). 


a.  CO  emissk)ns  from  your  catalyst  regen- 
erator vent  or  CO  boiler  serving  the  cata- 
lytic cracking  unit  must  not  exceed  500 
ppmv  (dry  basis). 


You  have  demonstrated  initial  compliance  if 


b.  If  you  use  a  ftare,  visitjie  emissions  must 
not  exceed  a  total  of  5  minutes  during  any 
2  operating  hours. 


You  have  already  conducted  a  performance 
test  to  demonstrate  initial  compliance  with 
the  NSPS  and  the  measured  CO  emissions 
are  less  than  or  equal  to  500  ppm  (dry 
basis).  As  part  of  the  Notification  of  Compli- 
ance Status,  you  must  certify  ttiat  your  vent 
meets  the  CO  limit.  You  are  not  required  to 
conduct  anotfier  performance  test  to  dem- 
onstrate initial  compliance.  You  have  al- 
ready conducted  a  performance  evaluation 
to  demonstrate  initial  compliance  with  the 
applicable  performance  specification.  As 
part  of  your  Notificatwn  of  Compliance  Sta- 
tus, you  must  certify  that  your  continuous 
emission  monitoring  system  meets  ttie  ap- 
plicatJie  requirements  in  §63.1572.  You  are 
not  requireid  to  conduct  another  perform- 
ance evaluation  to  demonstrate  initial  com- 
pliance. 

i.  If  you  use  a  continuous  parameter  moni- 
toring system,  ttie  average  CO  emissions 
measured  by  Method  10  over  the  period  of 
the  initial  performance  test  are  less  than  or 
equal  to  500  ppmv  (dry  basis). 

ii.  If  you  use  a  continuous  emission  moni- 
toring system,  the  hourty  average  CO  emis- 
sions over  the  24-hour  period  for  the  initial 
perfonmance  test  are  not  more  than  500 
ppmv  (dry  basis);  and  your  performance 
evaluation  shows  your  continuous  emissk>n 
monitoring  system  meets  the  applicable  re- 
quirements in  §63.1572. 

Visible  emisskms.  measured  by  Method  22 
during  the  2-hour  observation  period  during 
tlie  initial  performance  test,  are  no  higher 
than  5  minutes. 


1  MM 


^n   Ifl 1 
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Table  13  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  Organic  HAP  Emission  Limits  for 

Catalytic  Cracking  Units 

[As  stated  in  §63. 1565(c)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For  each  new  and  existing  catalytk: 
cracking  unit  *  *  ;* 


l!  Subject  to  the  NSPS  for  carbon 
monoxide  (CO)  in  40  CFR  60.103. 


2(  Not  subject  to  the  NSPS  for  CO 
in  40  CFR  60.103. 


Subject  to  this  emission  limit  for 
your  catalyst  regenerator  vent 


CO  emissions  from  your  catalyst 
regenerator  vent  or  CO  boiler 
serving  ttie  catalytic  cracking 
unit  must  not  exceed  500  ppmv 
(dry  basis). 

i.  CO  emissions  from  your  cata- 
lyst regenerator  vent  or  CO 
boiler  sen/ing  the  catalytk: 
cracking  unit  must  not  exceed 
500  ppmv  (dry  basis). 

ii.  CO  emissisons  from  your  cata- 
lyst regenerator  vent  or  CO 
boiler  serving  the  catalytk; 
cracking  unit  must  not  exceed 
500  ppmv  (dry  basis). 

iii.  Visible  emissions  from  a  flare 
must  not  exceed  a  total  of  5 
minutes  during  any  2-hour  pe- 
riod. 


If  you  must 


Continuous   emission   monitoring 
system. 


Continuous 
system. 


emission   monitoring 


Continuous  parameter  monitoring 
system. 


You  must  demonstrate  contin- 
uous compliance  by  *  *  * 


Control  device-flare 


Collecting  the  houriy  average  CO 
monitoring  data  according  to 
§63.1572;  and  maintaining  ttie 
houriy  average  CO  concentra- 
tion at  or  below  500  ppmv  (dry 
basis). 

Same  as  above. 


Maintaining  the  houriy  average 
CO  concentration  t)elow  500 
ppmv  (dry  basis). 


Maintaining  visible  emissions 
below  a  total  of  5  minutes  dur- 
ing any  2-hour  operating  pe- 
riod. 


Table  14  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  Operating  Limits  for  Organic  HAP 

Emissions  From  Catalytic  Cracking  Units 

[As  stated  in  §63.1565(c)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For  each  new  existing  catalytk: 
cracking  unit  *  *  * 


\ 


Subject  to  NSPS  for  carbon 
monoxide  (CO)  in  40  CFR  60.103. 
Not  subject  to  the  NSPS  for  CO 
in  40  CFR  60.103. 


If  you  use 


Continuous  emission  monitoring 
system. 

a.  Continuous  emission  moni- 
toring system. 

b.  Continuous  parameter  moni- 
toring systems — thermal  incin- 
erator. 


For  this  operating  Hmit  *  *  * 


Not  applicable 
Not  applicable 


.  Continuous  parameter  moni- 
toring systems — boiler  or  proc- 
ess heater  with  a  design  heat 
input  capacity  under  44  MW  or 
boiler  or  process  heater  in 
whk:h  all  vent  streams  are  not 
introduced  into  ttie  flame  zone. 

1.  Continuous  parameter  moni- 
toring system— flare. 


i.  The  daily  average  comtjustion 
zone  temperature  must  not  fall 
below  the  level  established  dur- 
ing the  performance  test. 


ii.  TiSe  daily  average  oxygen  con- 
centration in  the  vent  stream 
'(percent,  dry  basis)  must  not 
fall  below  the  level  established 
during  ttie  performance  test. 


The  daily  combustion  zone  tem- 
perature must  not  fall  below  the 
level  established  in  the  per- 
formance test. 


The  flare  pikit  light  must  be 
present  at  all  times  and  ttie 
flare  must  be  operating  at  all 
times  ttiat  emissions  may  be 
vented  to  it. 


You  must  demonstrate  contin- 
uous compliance  by  *  *  ' 


Complying  with  Table  13  of  this 
subpart. 

Complying  with  Table  13  of  this 
subpart. 

Collecting  the  hourty  and  daily  av- 
erage temperature  monitoring 
data  according  to  §63.1572; 
and  maintaining  ttie  daily  aver- 
age combustion  zone  tempera- 
ture above  the  limit  estatilistied 
during  the  perfomnance  test. 

Collecting  the  hourty  and  daily  av- 
erage oxygen  concentratk>n 
monitoring  data  according  to 
§63.1572;  and  maintaining  the 
daily  average  oxygen  con- 
centration alwve  ttie  limit  es- 
tablished during  the  perfomn- 
ance test. 

Collecting  the  average  hourty  and 
daily  temperature  monitoring 
data  according  to  §63.1572; 
and  maintaining  the  daily  aver- 
age combustion  zone  tempera- 
ture above  tfie  limit  establistied 
during  ttie  performance  test. 

Collecting  the  flare  monitoring 
data  according  to  §63.1572; 
and  recording  for  each  1-fiour 
period  whether  ttie  monitor  was 
continuously  operating  and  the 
pilot  light  was  continuously 
present  during  each  1-hour  pe- 
riod. / 


l?.,.^..^!    D. 
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Table  15  to  Subpart  UUU  of  Part  63.— Organic  HAP  Emission  Umits  for  Catalytic  Reforming  Units 

[As  staled  in  §63.l566(aM1),  you  must  meet  eadi  emission  limitation  in  the  fottowing  table  ttiat  applies  to  you) 


For  each  new  or  existing 
catalytic  reforming  unit 


1.  Option  1 

2.  Option  2 


You  must  meet  this  emission  limit  for  each  process  vent  during  depressuring  and  purging  operation 


Vent  emissions  to  a  flare  that  meets  the  requirements  for  control  devices  in  §63. 11(b).  Visible  emissions  from  a 
flare  must  not  exceed  a  total  of  5  minutes  during  any  2-hour  operating  period. 

Using  a  control  device,  reduce  uncontrolled  emissions  of  total  organic  compounds  (TOC)  from  your  process  vent 
by  98  percent  by  weight  or  to  a  concentration  of  20  ppmv  (dry  basis),  corrected  to  3  percent  oxygen,  whichever 
is  less  stnngent  If  you  vent  emissions  to  a  boiler  or  process  heater  to  comply  with  the  percent  reduction  or  con- 
centration emission  limitation,  the  vent  stream  must  be  introduced  into  the  flame  zone,  or  any  other  location  that 
will  achieve  the  percent  reduction  or  concentration  standard. 


Table  16  to  Subpart  UUU  of  Part  63.— Operating  Limits  for  Organic  HAP  Emissions  From  Catalytic 

Reforming  Units 

(As  stated  in  §63. 1566(a)(2),  you  must  meet  each  operating  Hmit  in  the  following  table  that  applies  to  you] 


For  each  new  or  existing  catalytic  reforming  unit 


1.  Option  1:  vent  to  flare 


2.  Option  2:  percent  reduction  or  concentration 
limit. 


For  this  type  of  control  device  *  *  * 


Flare  that  meets  the  requirements  for  control 
devices  in  §63. 11(b). 

Thermal  incinerator,  boiler  or  process  heater 
with  a  design  heat  input  capacity  under  44 
MW,  or  boiler  or  process  heater  in  which  all 
vent  streams  are  not  introduced  into  ttie 
flame  zone. 


You  must  nf)eet  this  operating  limit  during 
depressuring  and  purging  operations  *  *  * 


The  flare  pilot  light  must  be  present  at  all 
times  and  the  flare  must  be  operating  at  all 
times  that  emissions  may  be  vented  to  it. 

The  daily  average  combustion  zone  tempera- 
ture must  not  fall  below  the  limit  established 
during  the  performartce  test. 


Table  17  to  Subpart  UUU  of  Part  63.— Continuous  Monitoring  Systems  for  Organic  HAP  Emissions  From 

Catalytic  Reforming  Units 

[As  stated  in  §63.1 566(b)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For  each  new  or  exitirig  catalytic  reforming  unit 


1.  Option  1:  vent  to  a  flare 


2.  Option  2:  percent  reduction  or  concentration 
Hrnit. 


If  you  use  this  type  of  control  device  *  *  * 


Flare  that  meets  the  requirements  for  control 
devices  in  §63. 11(b). 


Thermal  inclrierator,  process  heater  or  boiler 
with  a  design  heat  input  capacity  under  44 
MW,  or  process  heater  or  boiler  in  which  all 
vent  streams  are  not  introduced  into  tt>e 
flame  zone. 


You  must  install  and  operate  this  type  of  con- 
tinuous monitoring  system  *  *  * 


Monitoring  device  such  as  a  thermocouple,  an 
ultraviolet  beam  sensor,  or  infrared  sensor 
to  continuously  detect  the  presence  of  a 
pilot  flame. 

Continuous  paran>eter  nfK>nitoring  systems  to 
measure  and  record  the  combustion  zone 
temperature. 


Table  18  to  Subpart  UUU  of  Part  63.— Requirements  for  Performai^e  Tests  for  Organic  HAP  Emissions 

From  Catalytic  Reforming  Units 

[As  stated  in  §63. 1566(b)(2)  and  (3),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For  each  new  or  exiting  catalytic  re- 
forming unit  *  *  * 


1 .  Option  1 :  vent  to  a  ftaie. 


2.  Option  2:  percent 
concentration  limit. 


reduction  or 


You  must 


a.  Corxluct  visible  emission  ob- 
servations. 


b.  Determine  that  ttie  flare  meets 
the  requirements  for  net  heat- 
ing value  of  the  gas  being  com- 
busted and  exit  velocity. 

a.  Select  sampling  site 


Using* 


Method  22  (40  CFR  60,  appendix 
A). 


Not  applicable 


Method  1  or  1A  (40  CFR  part  60, 
appendix  A).  No  traverse  site 
selection  mettiod  is  needed  for 
vents  smalter  ttian  0.10  meter 
in  diameter. 


According  to  these  requirements 


2-hour  observation  period. 
Record  the  presence  of  a  flame 
at  Vhe  pilot  light  over  the  full  pe- 
riod of  the  test. 

40  CFR  60.1 1(b)(6)  through  (8). 


Sampling  sites  must  be  located  at 
the  inlet  (if  you  elect  the  emis- 
sion reduction  standard)  and 
outtet  of  ttie  control  device  and 
prior  to  any  releases  to  ttie  at- 
mosphere. 


Federal  Register / Vol.  67.  No.  70 /Thursday,  April  11.  2002 /Rules  and  Regulations  17807 


Table  18  to  Subpart  UUU  of  Part  63.— Requirements  for  Performance  Tests  for  Organic  HAP  Emissions 

From  Catalytic  Reforming  UNiTS-^ontinued 

[As  stated  in  §63. 1566(b)(2)  and  (3),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For  each  new  or  exiting  catalytic  re- 
forming unit  •  *  * 


You  must 


b.  Measure  gas  volumetric  flow 
rate. 

c.  Measure  TOC  concentration 
(for  percent  reduction  stand- 
ard). 


d.  Calculate  TOC  emission  rate 
and  mass  emission  reduction. 


Using  * 


e.    Measure   TOC   concentration 
(for  concentration  standard). 


f.  Determine  oxygen  content  in 
ttie  gas  stream  at  the  outlet  of 
the  control  device. 

g.  Correct  ttie  measured  TOC 
concentration  for  oxygen  con- 

•  tent. 

h.  Established  each  operating 
limit  in  Table  16  of  this  subpart 
that  applies  to  you  for  a  ther- 
mal incinerator,  or  process 
heater  or  boiler  with  a  design 
heat  input  capacity  under  44 
MW,  or  process  heater  or  boiler 
in  which  all  vent  streams  are 
not  introduced  into  the  flame 
zone. 


Method  2,  2A,  2C,  2D,  2F,  or  2G 
(40  CFR  part  60,  appendix  A), 
as  applicable. 

Method  25  (40  CFR  part  60,  ap- 
pendix A)  to  measure  TOC 
concentration  at  the  inlet  and 
outlet  of  the  control  device.  If 
the  TOC  outlet  concentration  is 
expected  to  be  less  than  50 
ppm,  you  can  use  Method  25A 
to  measure  TOC  concentration 
at  the  inlet  and  the  outlet  of  the 
control  device. 

Calculate  emission  rate  by  Equa- 
tion 1  of  §63.1566  (if  you  use 
Method  25)  or  Equation  2  of 
§63.1566  (if  you  use  Method 
25A).  Calculate  mass  emission 
reduction  by  Equation  3  of 
§63.1566. 

Method  25A  (40  CFR  part  60,  ap- 
pendix A)  to  measure  TOC 
concentration  at  the  outlet  of 
the  control  device. 

Method  3A  or  3B  (40  CFR  part 
60,  appendix  A),  as  applicable. 

Equation  4  of  §63.1566 


Data  from  the  continuous  param- 
eter monitoring  systems. 


According  to  these  requirements 


Take  either  an  integrated  sample 
or  four  grab  samples  during 
each  run.  If  you  use  a  grab 
sampling  technique,  take  the 
samples  at  approximately  equal 
intervals  in  time,  such  as  15- 
minute  intervals  during  ttie  run. 


Collect  the  temperature  moni- 
toring data  every  15  minutes 
during  the  entire  period  of  ttie 
initial  TOC  performance  test. 
Determine  and  record  the  min- 
imum hourty  average  combus- 
tion zone  temperature. 


FABLE  19  TO  SUBPART  UUU  OF  PART  63— INITIAL  COMPLIANCE  WITH  ORGANIC  HAP  EMISSION  LIMITS  FOR  CATALYTIC 

Reforming  Units 

[As  stated  in  §63. 1566(b)(7),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you.] 


For 


1,  Each  new  and  existing  catalytk:  refomiing 
unit. 


For  the  following  emission  limit .  . 


a.  Visible  emissions  from  a  flare  must  not  ex- 
ceed a  total  of  5  minutes  during  any  2  con- 
secutive hours. 

b.  Reduce  uncontrolled  emissions  of  TOC 
from  your  process  vent  using  a  control  de- 
vice, by  98  percent  by  weight  or  to  a  con- 
centration of  20  ppmv,  on  a  dry  basis,  cor- 
rected to  3  percent  oxygen,  virtiichever  is 
less  stringent. 


You  have  demonstrated  initial  compliance  if 


Visible  emissions,  measured  using  Mettiod  22 
over  the  2-hour  ot)servation  period  of  the 
performance  test  do  not  exceed  a  total  of  5 
minutes. 

The  mass  emission  reduction  measured  using 
Method  25  over  the  period  of  the  perform- 
ance test,  is  at  least  98  percent  by  weight. 
The  mass  emission  reduction  is  calculated 
using  Equations  1  (or  2)  and  3  of  §63.1566 
or  the  TOC  concentration,  measured  t>y 
Method  25A  over  the  period  of  the  pertomn- 
ance  test,  does  not  exceed  20  ppmv  (dry 
basis),  conected  to  3  percent  oxygen  using 
Equation  4  of  §63.1566. 
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Table  20  to  Subpart  UUU  of  Part  63.— Continuous  Compliance  With  Organic  HAP  Emission  Limits  for 

Catalytic  Reforming  Units 

[As  stated  in  §63.1566(c)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For* 


1.  Option  1:  Each  new  or  existing  catalytic  re- 
forming unit. 

2.  Option  2:  Each  new  Of  existing  catalytic  re- 
fonning  unit. 


For  this  emission  limit  *  *  * 


Vent  emissions  from  your  process  vent  to  a 
flare  that  meets  Vne  requirements  in 
§63. 11(b). 

Using  a  control  device,  reduce  uncontrolled 
emissions  of  TOC  from  your  process  vent 
by  98  percent  by  weight  or  to  a  concentra- 
tion of  20  ppmv,  (dry  basis),  corrected  to  3 
percent  oxygen,  whichever  is  less  strir>gent. 


You  must  demonstrate  continuous  compliance 
during  depressuring  and  purging  by  *  *  * 


Maintaining  visible  emissions  from  a  flare 
below  a  total  of  5  minutes  during  any  2 
consecutive  hours. 

Maintaining  a  98  percent  by  weight  TOC 
emission  reduction;  or  maintaining  a  TOC 
concentration  of  not  more  than  20  ppmv 
(dry  basis),  corrected  to  3  percent  oxygen, 
whictiever  is  less  stringent. 


Table  21  to  Subpart  UUU  of  Part  63.— Continuous  Compliance  With  Operating  Limits  for  Organic  HAP 

Emissions  From  Catalytic  Reforming  Units 

[As  stated  in  §63. 1566(c)(1),  you  must  meet  each  requirerront  in  the  following  table  that  applies  to  you] 


For 


1.  Each  new  or  existing  catalytic  re- 
forming unit. 


If  you  use  * 


a.  Flare  that  meets  the  require- 
ments in  §63.1 1(b). 


b.  Themial  incinerator,  boiler  or 
process  heater  with  a  design 
input  capacity  under  44  MW  or 
boiler  or  process  heater  in 
wtiich  all  vent  streams  are  not 
introduced  into  the  flame  zone. 


For  this  operating  limit  *  *  * 


The  flare  pilot  light  must  be 
present  at  all  times  and  the 
flare  must  be  operating  at  all 
times  tttat  emissions  may  be 
vented  to  it. 


Maintain  tfie  daily  average  com- 
bustion zone  temperature 
above  the  limit  established  dur- 
ing tfie  performance  test. 


You  must  demonstrate  contin- 
uous compliance  during 
depressuring  and  purging  by 


Collecting  flare  monitoring  data 
according  to  §63.1572;  and  re- 
cording for  each  1-hour  period 
whether  the  monitor  was  con- 
tinuously operating  and  the 
pilot  light  was  continuously 
present  during  each  1-hour  pe- 
riod. 

Collecting  the  hourty  and  daily 
temperature  monitoring  data 
according  to  §63.1572;  and 
maintaining  the  daily  average 
comtxjstion  zone  temperature 
abcve  the  limit  established  dur- 
ing ttte  performance  test. 


TABLE  22  TO  Subpart  UUU  of  Part  63— Inorganic  HAP  Emission  Umits  for  Catalytic  Reforming  Units 

(As  stated  in  §63. 1567(a)(1).  you  must  meet  each  emission  hmitation  in  the  following  table  that  applies  to  you) 


For* 


1.  Each  existing  semi-regenerative  cata- 
lytic reforming  unit. 

2.  Each   existing   cyclic   or   continuous 
catalytic  reforming  unit. 

3.  Each  new  semi-regenerative,  cyclic,  or 
continuous  catalytic  reforming  unit. 


You  must  meet  this  emission  limit  for  your  process  vent  during  coke  bum-off  and  catalyst  rejuvena- 
tion *  *  * 


Reduce  uncontrolled  emissions  of  hydrogen  chloride  (HC1)  by  92  percent  by  weight  using  a  control 
device  or  to  a  concentration  of  30  ppmv  (dry  basis),  corrected  to  3  percent  oxygen. 

Reduce  uncontrolled  emissions  of  HC1  by  97  percent  by  weight  using  a  control  device  or  to  a  con- 
centration of  10  ppmv  (dry  basis),  corrected  to  3  percent  oxygen. 

Reduce  uncontrolled  emissions  of  HC1  by  97  percent  by  weight  using  a  control  device  or  to  a  con- 
centration of  10  ppmv  (dry  basis),  corrected  to  3  percent  oxygen.  


Table  23  to  Subpart  UUU  of  Part  63.— Operating  Limits  for  Inorganic  HAP  Emission  Limitations  for 

Catalytic  Reforming  Units 

[As  stated  in  §63. 1567(a)(2),  you  must  meet  each  operating  limit  in  the  following  table  that  applies  to  you) 


For*  •  * 


1.  Each  new  or  existing  catalytic  reforming  unit 


If  you  use  this  type  of  control  device  *  *  * 


a.  Wet  scrubber 


b.  Internal  scrubbing  system  (i.e. 
control  device). 


no  add-on 


You  must  meet  this  operatirig  limit  during 
coke  bum-off  and  catalytst  rejuvenation  .  . 


The  daily  average  pH  of  the  water  (or  scrub- 
bing liquid)  exiting  the  scrut>ber  must  not 
fall  below  the  limit  established  during  the 
performance  test;  and  the  daily  average  liq- 
uid-to-gas ratio  must  not  fall  t>ek>w  the  limit 
established  during  the  performance  test. 

The  HCI  concentration  in  the  catalyst  regen- 
erator exhaust  gas  must  not  exceed  the 
limit  established  during  ttie  performance 
test. 
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Table  24  to  Subpart  UUU  of  Part  63.— Continuous  Monitoring  Systems  for  Inorganic  HAP  Emissions  From 

Catalytic  Reforming  Units 

[As  stated  in  §63.1 567(b)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


If  you  use  this  type  of  control  device  for 
your  vent  *  *  * 


1 .  Wet  scrubber 


2.  Intemal  scrubbing  system  (i.e.,  no  add- 
on control  device). 


You  must  install  and  operate  this  type  of  continuous  monitoring  system 


Continuous  parameter  monitoring  system  to  measure  and  record  the  pH  of  the  water  (or  scrubbing 
liquid)  exiting  the  scrubber  during  coke  bum-off;  and  catalyst  rejuvenation.  If  applicable,  you  can 
use  the  alternative  in  §63.1573  instead  of  a  continuous  parameter  monitoring  system  for  pH  of  the 
water  (or  scrubbing  liquid);  and  continuous  parameter  monitoring  systems  to  measure  and  record 
the  gas  flow  rate  to  the  scrubber  and  the  total  water  (or  scmbbing  liquid)  flow  rate  to  the  scmbber 
during  coke  bum-off  and  catalyst  rejuvenation. 

Colomietric  tube  sampling  system  to  measure  the  HCI  concentration  in  the  catalyst  regenerator  ex- 
haust gas  during  coke  bum-off  and  catalyst  rejuvenation. 


Table  25  to  Subpart  UUU  of  Part  63.— Requirements  for  Performance  Tests  for  Inorganic  HAP  Emissions 

From  Catalytic  Reforming  Units 

[As  stated  in  §63. 1567(b)(2)  and  (3),  you  must  meet  each  requirement  in  the  foltowing  table  that  applies  to  you] 


If  you  use  this  type  of  control  de- 
vice or  system  *  *  * 


1 .  Wet  scmbber 


You  must  * 


.  Measure  the  HCI  concentration 
at  the  outlet  of  the  control  de- 
vice (for  the  concentration 
standard)  or  at  the  inlet  and 
outlet  of  the  control  d4evice  (for 
the  percent  reduction  stand- 
ard). 


b.  Establish  operating  limit  for  pH 
level. 


Using* 


According  to  these  requirements 


Method  26A  (40  CFR  part  60, 
appendix  A). 


0.  Establish  operating  limit  for  liq- 
uid-to-gas ratio. 


2.  Intemal  scrubbing  system  (i.e., 
no  add-on  control  device). 


a.  Measure  the  concentration  of 
HCI  in  the  catalyst  regenerator 
exhaust  gas. 


Data  from  ttie  continuous  param- 
eter OKXiitoring  systems. 


Method  26  (40  CFR  part  60,  ap- 
pendix A). 


(1)  Sampling  rate  must  be  at 
least  0.014  dscm/min  (0.5  dscf/ 
min).  You  must  do  the  test  dur- 
ing the  coke  bum-off  and  cata- 
lyst rejuvenation  cyde,  but 
don't  make  any  test  mns  during 
the  first  hour  or  the  last  6  hours 
of  the  cyde. 

(2)  Record  the  total  amount  (rate) 
of  scrut>bing  liquid  or  solution 
and  the  amount  (rate)  of  make- 
up Ikiukl  to  the  scrubber  during 
each  test  run. 

(1)  Measure  and  record  tfie  pH  of 
the  water  (or  scmbbing  liqukl) 
exiting  the  scmbber  every  15 
minutes  during  the  entire  period 
of  the  performance  test.  Deter- 
mine and  record  the  hourly  av- 
erage pH  level  from  the  re- 
corded values. 

(2)  If  you  use  the  aitemative 
nwthod  in  §63.1573,  measure 
and  record  the  pH  of  the  water 
(or  scrubbing  liquid)  exiting  tfie 
scrubber  during  coke  bum-off 
and  catalyst  rejuvenation  using 
pH  strips  at  least  three  times 
during  each  mn.  Determine  and 
record  the  average  pH  level. 

Measure  and  record  the  gas  ftow 
rate  to  the  scmbber  and  tfie 
total  water  (or  scmbbing  lk)uid) 
ftow  rate  to  tfie  scrubber  every 
15  minutes  during  the  entire 
period  of  tfie  performance  test. 
Determine  and  record  tfie  hour- 
ly average  gas  ftow  rate  and 
total  water  (or  scmbbing  Itqukl) 
ftow  rate.  Determine  and  record 
the  minimum  liqukl-to-gas  ratto. 

Sampling  rate  must  be  at  least 
0.014  dscm/min  (0.5  dsd/min). 
You  must  do  the  test  during  the 
coke  bum-off  and  catalyst  reju- 
venation cycle,  but  don't  make 
any  test  mns  during  tfie  first 
hour  or  the  last  6  hours  of  the 
cysle. 


F^rt     /  T"! 
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Table  25  to  Subpart  UUU  of  Part  63.— Requirements  for  Performance  Tests  for  Inorganic  HAP  Emissions 

From  Catalytic  Reforming  Units— Continued 

[As  stated  in  §63. 1567(b)(2)  and  (3),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


If  you  use  this  type  of  control  de- 
vice or  system  *  •  • 


You  must  *  *  * 


b.    Establish    operating   limit   for 
HCI  concentration. 


Using*  *  * 


Measure  and  record  the  HCI  con- 
centration in  the  catalyst  regen- 
erator exhaust  gas  using  the 
colorimetric  tube  sampling  sys- 
tem at  least  three  times  during 
each  test  run.  Determine  and 
record  the  average  HCI  con- 
centration. 


According  to  these  requirements 


Table  26  to  Subpart  UUU  of  Part  63.— Initial  Compliance  With  Inorganic  HAP  Emission  Limits  for  Catalytic 

Reforming  Units 

[As  stated  in  §63. 1567(b)(4),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For*  *  * 


1.  Each  existing  semi-regenerative  catalytic  re- 
forming unit. 


2.  Each  existing  cyclic  or  continuous  catalytic 
reforming  unit  and  each  new  semi-regenera- 
tive, cyclic,  or  continuous  catalytic  reforming 
unit. 


For  the  following  emission  limit  *  *  * 


Reduce  uncontrolled  emissions  of  HCI  t>y  92 
percent  by  weight  using  a  control  device  or 
to  a  concentration  of  30  ppmv,  (dry  basis). 
conBCted  to  3  percent  oxygen. 


Reduce  uncontrolled  emissions  of  HCI  by  97 
percent  by  weight  using  a  control  device,  or 
to  a  concentration  of  10  ppmv  (dry  basis), 
conected  to  3  percent  oxygen. 


You  have  demonstrated  initial  compliance  If 


Average  emissions  of  HCI  measured  using 
Method  26  or  26A.  as  applicable  over  the 
period  of  the  performance  test,  are  reduced 
by  92  percent  or  to  a  concentration  less 
ttian  or  equal  to  30  ppmv  (dry  basis)  cor- 
rected to  3  percent  oxygen. 

Average  emissions  of  HCI  measured  using 
Method  26  or  26A,  as  applicable  over  the 
period  of  the  performance  test,  are  reduced 
by  97  percent  or  to  a  concentration  less 
than  or  equal  to  10  ppmv  (dry  basis)  cor- 
rected to  3  percent  oxygen. 


Table  27  to  Subpart  UUU  of  Part  63.— Continuous  Compliance  With  Inorganic  HAP  Emission  Limits  for 

Catalytic  Reforming  Units 

[As  stated  in  §63. 1567(c)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For*  *  * 


1.  Each  existing  semi-regenerative  catalytic  re- 
forming unit 


2.  Each  existing  cycfic  or  continuous  catalytic 
reforming  unit. 


3.  Each  new  semi-regenerative,  cyclic,  or  con- 
tinuous catalytic  reforming  unit. 


For  this  emission  limit  *  *  * 


Reduce  urxxxitrolled  emissions  of  HCI  by  92 
percent  by  weight  using  a  control  device  or 
to  a  concentration  of  30  ppmv  (dry  basis), 
corrected  to  3  percent  oxygen. 

Reduce  uixxxitroHed  emissions  of  HCI  by  97 
percent  by  weight  using  a  control  device,  or 
to  a  cofKentration  of  10  ppmv  (dry  basis), 
corrected  to  3  percent  oxygen. 

Reduce  uncontrolled  emissions  of  HCI  by  97 
percent  by  weight  using  a  control  device,  or 
to  a  corK»ntration  of  10  ppmv  (dry  basis), 
corrected  to  3  percent  oxygen. 


You  must  demonstrate  continuous  compliance 

durirra  coke  bum-off  and  catalyst  rejuvenation 

by*  *  * 


l\4aintaining  a  92  percent  HCI  emission  reduc- 
tion or  an  HCI  concentration  no  more  than 
30  ppmv  (dry  basis),  corrected  to  3  percent 
oxygen. 

KAaintaining  a  97  percent  HCI  control  effi- 
ciency or  an  HCI  concentration  no  more 
than  10  ppmv  (dry  basis),  corrected  to  3 
percent  oxygen. 

Maintaining  a  97  percent  HCI  control  effi- 
ciency or  an  HCI  cofKentration  no  motB 
than  10  ppmv  (dry  basis),  corrected  to  3 
percent  oxygen. 
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Table  28  to  Subpart  UUU  of  Part  63.— Continuous  Compliance  With  Operating  Limits  for  Inorganic  HAP 

Emissions  From  Catalytic  Reforming  Units 

[As  stated  in  §63.1567(c)(1),  you  must  meet  each  requirement  In  the  following  table  that  applies  to  you] 


For*  *  * 


1.  Each  new  or  existing  catalytic  re- 
forming unit. 


For  this  operating  limit  * 


a.  The  daily  average  pH  of  the 
water  (or  scrubt>ing  and  liquid) 
exiting  the  scrubber  must  not 
fall  below  the  level  established 
during  the  performance  test. 


If  you  use  this  type  of  control  de- 
vice *  *  * 


I.  Wet  scrubber 


You  must  demonstrate  contin- 
uous compliance  during  coke 
bum-off  and  catalyst  rejuvenation 
by*  *  * 


b.  The  daily  average  liqukl-to-gas 
ratio  must  not  fall  below  the 
level  established  during  the 
performance  test. 


c.  The  HCI  concentration  in  the 
catalyst  regenerator  exhaust 
gas  must  not  exceed  the  appli- 
cable operating  limit  estab- 
lished during  the  performeux* 
test. 


Wet  scrut>ber 


Internal  scrut)bing  system  (e.g., 
no  add-on  control  device). 


(1)  Collecting  the  hourfy  and  daily 
average  pH  monitoring  data  ac- 
cording to  §63.1572;  and  main- 
taining the  daily  average  ttie 
pH  above  the  operating  limit 
established  during  the  perform- 
ance test. 

(2)  If  you  use  the  altemative  in 
§63.1573,  measuring  and  re- 
cording the  pH  of  the  water  (or 
scmbbing  liquid)  exiting  the 
scrubber  every  hour  accordino 
to  §63.1572;  determining  arlfi 
recording  the  daily  average  pH; 
and  maintaining  the  daily  aver- 
age pH  above  the  operating 
limit  established  during  the  per- 
fomiance  test. 

Collecting  the  hourfy  average  gas 
flow  rate  and  total  water  (or 
scrubbing  liquid)  flow  rate  mon- 
itoring data;  detemiining  and 
recording  the  houriy  average 
liquid-to-gas  ratio;  determining 
and  recording  the  daily  average 
liquid-to-gas  ratio;  and  main- 
taining the  daily  average  liqukl- 
to-gas  ratio  above  the  limit  es- 
tablished during  the  perform- 
ance test. 

Measuring  and  recording  ttie  con- 
centration of  HCI  every  4  hours 
using  a  colormetric  tube  sam- 
pling system;  and  maintaining 

.>  the  HCI  concentration  below 
the  applk:able  operating  limit. 


Table  29  to  Subpart  UUU  of  Part  63.— HAP  Emission  Limits  for  Sulfur  Recovery  Units 

[As  stated  in  §63.1568(a)(1),  you  must  meet  each  emissk>n  limitation  in  the  following  table  that  ^ies  to  you] 


For* 


.  Each  new  or  existing  Claus  sulfur  recovery  unit  part  of  a  sulfur  re- 
covery plant  of  20  long  tons  per  day  or  more  and  subject  to  the 
NSPS  for  sulfur  oxkles  in  40  CFR  60.104(a)(2). 


2.  Each  new  or  existing  sulfur  recovery  unit  (Claus  or  other  type,  re- 
gardless of  size)  not  subject  to  the  NSPS  for  sulfur  oxkles  in  40  CFR 
60.104(a)(2):  Option  1  (Elect  NSPS). 


3.  Each  new  or  existing  sulfur  recovery  unit  (Claus  or  other  type,  re- 
gardless of  size)  not  subject  to  the  NSPS  for  sulfur  oxkles  in  para- 
graph (a)(2)  of  40  CFR  60.104:  Option  2  (TRS  limit).  


You  must  meet  this  emisskMi  limit  for  each  process  vent  * 


a.  250  ppmv  (dry  basis)  of  sulfur  dtoxide  (SO2)  at  zero  percent  excess 
air  if  you  use  an  oxidation  or  reduction  control  system  followed  by  in- 
cineration. 

b.  300  ppmv  of  reduced  sulfur  compounds  calculated  as  ppmv  SO2 
(dry  basis)  at  zero  percent  excess  air  if  you  use  a  reduction  conhxjl 
system  without  incineration. 

a.  250  ppmv  (dry  basis)  of  SO2  at  zero  percent  excess  air  if  you  use 
an  oxidation  or  reduction  comrol  system  foltowed  by  incineration. 

b.  300  ppmv  of  reduced  sulfur  compounds  calculated  as  ppmv  SO2 
(dry  basis)  at  zero  percent  excess  air  if  you  use  a  reduction  control 
system  without  incineratron. 

300  ppmv  of  total  reduced  sulfur  (TRS)  compounds,  expressed  as  an 
equivalent  SO2  concentration  (dry  basis)  at  zero  percent  oxygen. 
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Table  30  to  Subpart  UUU  of  Part  63.-Operating  Limits  for  HAP  Emissions  From  Sulfur  Recovery  Units 

[As  stated  in  §63. 1568(a)(2),  you  must  meet  each  operating  limit  in  ttie  following  table  that  applies  to  you] 


For*  *  * 


1.  Each  new  or  existing  Claus  sulfur  recovery 
unit  part  of  a  sulfur  recovery  plant  of  20  long 
tons  per  day  or  more  and  subject  to  ttie 
NSPS  lor  sulfur  oxides  in  40  CFR 
60.104(a)(2). 

2.  Each  new  or  existing  sulfur  recovery  unit 
(Claus  or  other  type,  regardless  of  size)  not 
subject  to  the  NSPS  for  sulfur  oxides  in  40 
CFR  60.104(a)(2):  Option  1  (Elect  NSPS). 

3.  Each  new  or  existing  sulfur  recovery  unit 
(Claus  or  other  type,  regardless  of  size)  not 
subject  to  the  NSPS  for  sulfur  oxides  in  40 
CFR  60.104(a)(2):  Option  2  (TRS  limit). 


If  use  this  type  of  control  device 


Not  applicable 


Not  applicable 


Thermal  incinerator 


You  must  meet  this  operating  limtt*  *  * 


Not  applicable. 


Not  applicable. 


Maintain  tfie  daily  average  combustion  zone 
temperature  above  the  limit  established  dur- 
ing the  performance  test;  and  maintain  the 
daily  average  oxygen  concentration  in  the 
vent  stream  (percent,  dry  basis)  above  the 
limit  established  during  the  performance 
test. 


Table  31  to  Subpart  UUU  of  Part  63.— Continuous  Monitoring  Systems  for  HAP  Emissions  From  Sulfur 

Recovery  Units 

[As  slated  in  §63. 1568(b)(1).  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For*  *  * 


1.  Each  new  or  existing  Claus  sulfur  recovery 
unit  part  to  a  sulfur  recovery  plant  of  20  long 
tons  per  day  and  subject  to  the  NSPS  for  sul- 
fur oxides  in  40  CFR  60.104  (1)  (2). 


For  this  limit  *  *  * 


a.  250  ppmv  (dry  basis)  of  SO;  at  zero  per- 
cent excess  air  if  you  use  an  oxidation  or 
reduction  control  system  foHowed  by  mdn- 
eration. 


b.  300  ppmv  of  reduced  sulfur  compounds 
calculated  as  ppmv  SO2  (dry  basis)  at  zero 
percent  excess  air  If  you  use  a  reduction 
control  system  without  incineration. 


.  Option  1 :  Elect  NSPS.  Each  new  or  existing 
sulfur  recovery  unit  (Claus  or  other  type,  re- 
gardless of  size)  not  subject  to  the  NSPS  for 
sulfur  oxides  in  paragraph  (a)  (2)  of  40  CFR 
60.104. 


a.  250  ppmv  (dry  basis)  of  SO2  at  zero  per- 
cent excess  air  if  you  use  an  oxidation  or 
reduction  control  system  followed  by  incin- 
eration. 


b.  300  ppmv  of  reduced  sulfur  compounds 
calculated  as  ppmv  SO:  (dry  basis)  at  zero 
percent  excess  air  if  you  use  a  reduction 
control  system  without  incineration. 


You  must  install  and  operate  this  continuous 
monitoring  system  *  *  * 


Continuous  emission  monitoring  system  to 
nieasure  and  record  tt>e  hourfy  average 
concentration  of  SO2  (dry  basis)  at  zero 
percent  excess  air  for  each  exhaust  stack. 
This  system  must  include  an  oxygen  morv 
itor  for  correcting  the  data  for  excess  air. 

Continuous  emission  monitoring  system  to 
measure  and  record  the  houriy  average 
concentration  of  reduced  sulfur  and  oxygen 
(O2)  emissions.  Calculate  the  reduced  sul- 
fur emissions  as  SO2  (dry  basis)  at  zero 
percent  excess  air.  Exception:  You  can  use 
an  instmment  having  an  air  or  SO2  dilution 
and  oxidation  system  to  convert  the  re- 
duced sulfur  to  SO2  for  continuously  moni- 
toring and  recording  the  concentration  (dry 
basis)  at  zero  percent  excess  air  of  the  re- 
sultent  SO2  instead  of  the  reduced  sulfur 
monitor.  The  monitor  must  include  an  oxy- 
gen monitor  for  correcting  the  data  for  ex- 
cess oxygen. 

Continuous  emission  monitoring  system  to 
measure  and  record  the  hourty  average 
concentration  of  SO2  (dry  basis),  at  zero 
percent  excess  air  for  each  exhaust  stack. 
This  system  must  include  an  oxygen  mon- 
itor for  correcting  the  data  for  excess  air. 

Continuous  emisskjn  monitoring  system  to 
measure  and  record  the  hourty  average 
concentration  of  reduced  sulfur  and  O2 
emissions  for  each  exhaust  stack  Cak:ulate 
the  reduced  sulfur  emisskxis  as  SO2  (dry 
basis),  at  zero  percent  excess  air.  Excep- 
tion: You  can  use  an  instrument  having  an 
air  or  O2  dilution  and  oxklatk>n  system  to 
convert  tt>e  reduced  sulfur  to  SO2  for  con- 
tinuously monitoring  and  recording  the  cor>- 
centratkw  (dry  basis)  at  zero  percent  ex- 
cess air  of  the  resultant  SO2  instead  of  the 
reduced  sulfur  monitor.  The  monitor  must 
include  an  oxygen  monitor  for  correcting  tfie 
data  for  excess  oxygen. 


««»T      KI_      in  I TU. 


An^l    11     9rtn9/Riiloc   anH   Rpoii1atinn« 


Federal  Register / Vol.  67,  No.  70 /Thursday,  April  11,  2002 /Rules  and  Regulations  17813 


Table  31  to  Subpart  UUU  of  Part  63.— Continuous  Monitoring  Systems  for  HAP  Emissions  From  Sulfur 

Recovery  Units— Continued 

[As  Stated  in  §63.1 568(b)(1),  you  must  meet  each  requirement  in  the  following  fable  that  applies  to  you] 


For* 


3.  Option  2:  TRS  limit  Each  new  or  existing  sul- 
fur recovery  unit  (Claus  or  Other  type,  re- 
gardless or  size)  not  subject  to  the  NSPS  for 
sulfur  oxides  in  40  CFR  60.104  (a)  (2). 


For  this  limit 


300  ppmv  of  total  reduced  sulfur  (TRS)  com- 
pounds, expressed  as  an  equivalent  SO2 
concentration  (dry  basis)  at  zero  percent 
oxygen. 


You  must  install  and  operate  this  continuous 
monitoring  system  *  *  * 


(Continuous  emission  monitoring  system  to 
measure  and  record  the  hourty  average 
concentration  of  TRS  for  each  exhaust 
stack.  This  monitor  must  include  an  oxygen 
monitor  for  correcting  the  data  for  excess 
oxygen;  or  continuous  parameter  monitoring 
systems  to  measure  and  record  the  com- 
bustion zone  temperature  of  each  thermal 
incinerator  and  the  oxygen  content  (per- 
cent, dry  basis)  in  the  vent  stream  of  the  in- 
cinerator. 


Table  32  to  Subpart  UUU  of  Part  63.— Requirements  for  Performance  Tests  for  HAP  Emissions  From 
Sulfur  Recovery  Units  Not  Subject  to  the  New  Source  Performance  Standards  for  Sulfur  Oxides 

[As  stated  in  §63.1 568(b)(2)  and  (3),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For* 


I.  Each  new  and  existing  sulfur  re- 
covery unit:  Optkjn  1  (Elect 
NSPS). 


.  Each  new  and  existing  sulfur  re- 
covery unit:  Optk)n  2  (TRS  limit). 


You  must  * 


Measure  SO2  concentratron  (for 
an  oxidation  or  reduction  sys- 
tem followed  by  incineration)  or 
the  concentration  of  reduced 
sulfur  (or  SO2  if  you  use  an  in- 
strument to  convert  the  re- 
duced sulfur  to  SO2)  for  a  re- 
duction control  system  without 
incineration. 

a.  Select  sampling  porf  s  location 
and  the  number  of  traverse 
ports. 

b.  Determine  vekxjity  and  volu- 
metric ftow  rate. 

c.  Conduct  gas  molecular  weight 
analysis;  obtain  ttie  oxygen 
concentration  needed  to  coaect 
the  emission  rate  for  excess 
air. 

d.  Measure  moisture  content  of 
the  stack  gas. 

e.  Measure  the  concentration  of 
TRS. 


f.  Cateulate  the  SO2  equivalent 
for  each  run  after  correcting  for 
moisture  and  oxygen. 

g.  Correct  ttie  reduced  sulfur 
samples  to  zero  percent  excess 
air.sa 


Using* 


Data  from  continuous  emission 
monitoring  system. 


Method  1   or  1A  appendix  A  to 
part  60  of  this  chaipter. 


Method  2,  2A,  2C,  2D,  2F,  or  2G 

in  appendix  A  to  part  60  of  this 

chapter,  as  applk^ble. 
Method  3,  3A,  or  3B  in  appendix 

A  to  part  60  of  this  chapter,  as 

applicable. 


Method  4  in  appendix  A  to  part 
60  of  this  chapter. 

Method  15  or  15A  in  appendix  A 
to  part  60  of  this  chapter,  as 
applicable. 


According  to  these  requirements 


The  arithmetk:  average  of  the 
SO2  equivalent  for  each  sampte 
during  ttie  mn. 

Equation  1  of  §63.1568. 


Collect  SO2  monitoring  data  every 
15  minutes  for  24  consecutive 
operating  hours.  Reduce  the 
data  to  1-hour  averages  com- 
puted from  four  or  more  data 
points  equally  spaced  over 
eactTi -hour  period. 


Sampling  sites  must  t>e  located  at 
tfie  outlet  of  the  control  devk:e 
and  prior  to  any  releases  to  tfie 
atmosphere. 


Take  the  samples  simultaneously 
with  reduced  sulfur  or  moisture 
samptes. 


Make  your  sampling  time  for  each 
Method  4  sample  equal  to  that 
for  4  Method  15  samples. 

If  the  cross-sectional  area  of  the 
duct  is  less  than  5  square  me- 
ters (m2)  or  54  square  feet,  you 
must  use  ttie  centroid  of  the 
cross  section  as  the  sampling 
point.  If  ttie  cross-sectkxial 
area  is  5  m^  or  more  and  the 
centrokj  is  more  than  1  meter 
(m)  from  the  wall,  your  sam- 
pling point  may  be  at  a  point  no 
ctoser  to  the  walls  than  1  m  or 
39  inches.  Your  sampling  rate 
must  be  at  teast  3  liters  per 
minute  or  0.10  cubic  feet  per 
minute  to  ensure  minimum  resi- 
dence time  for  the  sampte  in- 
skle  the  sampte  lines. 
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Table  32  to  Subpart  UUU  of  Part  63.— Requirements  for  Performance  Tests  for  HAP  Emissions  From  Sul- 
fur RfecovERY  Units  Not  Subject  to  the  New  Source  Performance  Standards  for  Sulfur  Oxides— Con- 
tinued 

[As  stated  in  §63. 1568(b)(2)  and  (3).  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For*  *  • 


You  must  • 


h.  Establish  each  operating  limit 
in  Table  30  of  this  subpart  that 
applies  to  you. 

i.  Measure  tfiermal  incinerator, 
combustion  zone  temperature. 


j.  Measure  ttiermal  incinerator: 
oxygen  concentration  (percent, 
dry  basis)  in  tfie  vent  stream. 


k.  If  you  use  a  continuous  emis- 
sion nrxmitoring  system,  meas- 
ure TRS  concentration. 


Using  •  '  * 


Data  from  ttie  continuous  param- 
eter nfwnitoring  system. 

Data  from  \he  continuous  param- 
eter rrwnitoring  system. 


Data  from  Vhe  continuous  param- 
eter monitoring  system. 


Data   from  continuous   emission 
nranitoring  system. 


According  to  ttiese  requirements 


*     •     • 


Collect  temperature  monitoring 
data  every  15  minutes  during 
the  entire  period  of  the  per- 
formance test;  and  determine 
and  record  the  minimum  hourly 
average  temperature  from  all 
tt>e  readings. 

Collect  oxygen  concentration 
(percent,  dry  basis)  data  every 
15  minutes  during  the  entire 
period  of  the  performance  test; 
and  determine  and  record  tfie 
minimum  hourly  average  per- 
cent excess  oxygen  concentra- 
tion. 

Collect  TRS  data  every  15  min- 
utes for  24  consecutive  oper- 
ating hours.  Reduce  the  data  to 
1-hour  averages  computed 
from  four  or  more  data  points 
equally  spaced  over  each  1- 
hour  period. 


Table  33  to  Subpart  UUU  of  Part  63.— Initial  Compliance  With  HAP  Emission  Limits  for  Sulfur  Recovery 

Units 

[As  stated  in  §63. 1568(b)(5).  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For*  •  * 


1 .  Each  new  or  existing  Clause  sulfur  recovery 
unit  part  of  a  sulfur  recovery  plant  of  20  long 
tons  per  day  and  subject  to  the  NSPS  for  sul- 
fur oxides  in  40  CFR  60.104(a)(2). 


For  the  following  emission  limit  *  *  * 


a.  250  ppmv  (dry  basis)  SOj  at  zero  percent 
excess  air  If  you  use  an  oxidation  or  reduc- 
tion control  system  followed  by  incineration. 


You  have  demonstrated  initial  compliance  if 


b.  300  ppmv  of  reduced  sulfur  compounds 
calculated  as  ppmv  SO?  (dry  basis)  at  zero 
percent  excess  air  if  you  use  a  reduction 
control  system  witfXMJt  irKirieration. 


You  have  already  conducted  a  performance 
test  to  demonstrate  initial  corripliance  with 
the  NSPS  and  the  hourty  average  SO2 
emissions  measured  by  the  continuous 
emission  monitoring  system  are  less  than 
or  equal  to  250  ppmv  (dry  basis)  at  zero 
percent  excess  air.  As  part  of  tfie  Notifica- 
tion of  Compliance  Status,  you  must  certify 
that  your  vent  meets  the  SO2  limit.  You  are 
rx>t  required  to  do  another  performarKe  test 
to  denrKxistrate  initial  compliance.  You  have 
already  conducted  a  performance  evalua- 
tion to  demonstrate  initial  compliance  with 
the  applicable  perfonnance  specification.  As 
part  of  your  Notification  of  Compliance  Sta- 
tus, you  must  certify  tfiat  your  continuous 
emission  monitoring  system  meets  the  ap- 
plicable requirements  in  §63.1572.  You  are 
not  required  to  do  another  performance 
evaluation  to  demonstrate  initial  compli- 
ance. 

You  have  already  conducted  a  performance 
test  to  demonstrate  initial  compliance  with 
the  NSPS  and  the  hourly  average  SO2 
emissions  measured  by  your  continuous 
emission  monitoring  system  are  less  than 
or  equal  to  250  ppmv  (dry  basis)  at  zero 
percent  excess  air.  As  part  of  the  Notifica- 
tion of  Ck)mpliance  Status,  you  must  certify 
that  your  vent  rneets  the  SO2  limit.  You  are 
not  required  to  do  anottier  performance  test 
do  demonstrate  initial  compliance. 
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Table  33  to  Subpart  UUU  of  Part  63.— Initial  Compliance  Wijh  HAP  Emission  Limits  for  Sulfur  Recovery 

Units— Continued 

I  [As  stated  in  §63. 1568(b)(5),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For* 


2.  Option  1 :  Elect  NSPS.  Each  new  or  existing 
sulfur  recovery  unit  (Claus  or  other  type,  re- 
gardless of  size)  not  subject  to  the  NSPS  for 
sulfur  oxides  in  40  CFR  60.104(a)(2). 


For  the  following  emission  limit  * 


a.  250  ppmv  (dry  basis)  of  SO2  at  zero  per- 
cent excess  air  if  you  use  an  oxidation  con- 
trol system  followed  by  incineration. 


3J  Option  2:  TRS  linfiit.  Each  new  or  existing 
sulfur  recovery  unit  (Claus  or  other  type,  re- 
gardless of  size)  not  subject  to  the  NSPS  for 
sulfur  oxides  in  40  CFR  60.104(a)(2). 


b.  300  ppmv  of  reduced  sulfur  compounds 
calculated  as  ppmv  SO2  (dry  basis)  at  zero 
percent  excess  air  if  you  use  a  reduction 
control  system  without  incineration. 


You  have  demonstrated  initial  compliance  if 


3(X)  ppmv  of  TRS  compounds  expressed  as 
an  equivalent  SO2  concentration  (dry  basis) 
at  zero  percent  oxygen. 


You  have  already  conducted  a  performance 
evaluation  to  demonstrate  Initial  compliance 
with  the  applicable  performance  specifica- 
tion. As  part  of  your  Notification  of  Compli- 
ance Status,  you  must  certify  that  your  corv 
tinuous  emission  monitoring  system  meets 
the  applicable  requirements  in  §63.1572. 
You  are  not  required  to  do  another  perform- 
ance evaluation  to  demonstrate  initial  com- 
pliance. 

The  hourty  average  SO2  emissions  measured 
by  the  continuous  emission  monitoring  sys- 
tem over  the  24-hour  period  of  the  initial 
performance  test  are  not  more  than  250 
ppvm  (dry  basis)  at  zero  percent  excess  air; 
and  your  performance  evaluation  shows  the 
monitoring  system  meets  the  applicable  re- 
quirements in  §63.1572. 

The  hourty  average  reduced  sulfur  emissions 
measured  by  ttie  continuous  emission  mon- 
itoring system  over  the  24-hour  period  of 
the  performance  test  no  more  than  300 
ppmv,  calculated  as  ppmv  SO2  (dry  basis) 
at  zero  percent  excess  air;  and  your  per- 
formance evaluation  shows  tfie  continuous 
emission  monitoring  system  meets  the  ap- 
plicable requirements  in  §63.1572. 

If  you  do  not  use  a  continuous  emission  moni- 
toring system,  the  average  TRS  emissions 
measured  using  Method  1 5  over  the  period 
of  the  initial  performance  test  are  less  than 
or  equal  to  300  ppmv  expressed  as  equiva- 
lent SO2  concentration  (dry  basis)  at  zero 
percent  oxygen.  If  you  use  a  continuous 
emission  monitoring  system  the  hourty  av- 
erage TRS  emissions  measured  by  tfie 
continuous  emission  monitoring  system 
over  the  24-hour  period  of  the  performance 
test  are  no  more  than  300  ppmv  expressed 
as  an  equivalent  SO2  concentration  (dry 
basis)  at  zero  percent  oxygen;  and  your 
performance  evaluation  sfiows  the  contin- 
uous emission  monitoring  system  meets  tfie 
applicable  requirements  in  §63.1572. 


Table  34  to  Subpart  UUU  of  Part  63.— Continuous  Compliance  With  HAP  Emission  Limits  for  Sulfur 

Recovery  Units 

[As  stated  in  §63. 1568(c)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you.] 


For  *  *  * 


1.  Each  new  or  existing  Claus  sulfur  recovery 
unit  part  of  a  sulfur  recovery  plant  of  20  long 
tons  per  or  more  and  subject  to  the  NSPS  for 
sulfur  oxides  in  40  CFR  60.104(a)(2). 


For  this  emission  limit  *  *  * 


a.  250  ppmv  (dry  basis)  SO2  at  zero  percent 
excess  air  if  you  use  an  oxidation  or  reduc- 
tion control  system  followed  by  incineration. 


You  must  demonstrate  continuous  compliance 
by  *  *  * 


Collecting  the  hourty  average  SO2  monitoring 
data  (dry  basis,  percent  excess  air)  accord- 
ing to  §63.1572;  maintaining  ttie  hourty  av- 
erage SO2  concentration  at  or  below  tfie 
applicable  limit;  determining  and  recording 
each  12-hour  average  SO2  day  concentra- 
tion; and  reporting  any  12-hour  average 
SO2  concentration  greater  than  the  applica- 
ble emission  limitation  in  tfie  compliance  re- 
port required  in  §63.1575. 
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Table  34  to  Subpart  UUU  of  Part  63.— Continuous  Compliance  With  HAP  Emission  Limits  for  Sulfur 

Recovery  Units — Continued 

(As  stated  in  §63. 1568(c)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you.l 


For  •  *  * 


2.  Option  1:  Elect  NSPS  Each  new  or  existing 
suKur  recovery  unit  (Claus  or  other  type,  re- 
gardless of  size)  not  subject  to  the  NSPS  for 
sulfur  oxides  in  40  CFR  60.104(a)(2). 


For  this  emission  limit 


b.  300  ppmv  of  reduced  sulfur  compounds 
calculated  as  ppmv  (dry  basis)  SOj  at  zero 
percent  excess  air  if  you  use  a  reduction 
control  system  without  incineration. 


You  must  demonstrate  continuous  compliance 
by  *  *  • 


a.  250  ppmv  (dry  basis)  of  SO2  at  zero  per- 
cent excess  air  (for  oxidation  or  reduction 
system  followed  by  incineration). 


b.  300  ppmv  of  reduced  sulfur  compounds 
calculated  as  ppmv  SO2  (dry  basis)  at  zero 
percent  excess  air  (for  reduction  control 
system  without  incineration). 


3.  Option  2:  TRS  limit  Each  new  or  existing  sul- 
fur recovery  unit  (Claus  or  other  type,  regard- 
less of  size)  not  subject  to  the  NSPS  for  sul- 
fur oxides  in  40  CFR  60.1 04(aK2). 


300  ppmv  of  TRS  compourxte,  expressed  as 
an  SCh  coTKentration  (dry  basis)  at  zero 
percent  oxygen  or  reduced  sulfur  com- 
pounds calculated  as  ppmv  SO2  (dry  basis) 
at  zero  percent  excess  air. 


Collecting  ttie  hourly  average  reduced  sulfur 
and  O2  data  according  to  §63.1572;  and 
maintaining  the  hourly  average  concentra- 
tion of  reduced  sulfur  at  or  below  tt>e  appli- 
cable limit;  and  determining  and  recording 
each  12-hour  average  concentration  of  re- 
duced sulfur,  and  reporting  any  12-hour  av- 
erage concentration  of  reduced  sulfur  great- 
er than  the  applicable  emission  limitation  in 
ttie  compliance  report  required  in  §63.1575. 

Collecting  the  hourly  average  SO2  rrronitoring 
data  (dry  basis,  percent  excess  air)  accord- 
ing to  §63.1572;  maintaining  the  hourly  av- 
erage SO2  concentration  at  or  below  ttie 
applicable  limit;  determining  and  recording 
each  12-hour  average  SO2  concentration; 
and  reporting  any  12-hour  average  SO2 
concentration  greater  than  the  applicable 
emission  limitation  in  the  compliance  report 
required  in  §63.1575. 

Collecting  the  hourly  average  reduced  sulfur 
(and  air  or  O2  dilution  and  oxidation  data) 
according  to  §63.1572;  maintaining  the 
hourly  average  SO2  concentration  at  or 
below  the  applicable  limit;  reducing  the 
monitoring  data  to  12-hour  averages;  and 
reporting  any  12-hour  average  SO2  con- 
centration greater  than  the  applicable  limit 
in  the  compliance  report  required  by 
§63.1575. 

Collecting  the  hourly  average  TRS  monitoring 
data  according  to  §63.1572,  if  you  use  a 
continuous  emission  monitoring  system; 
maintaining  ttie  hourty  average  concentra- 
tion of  TRS  at  or  below  the  applicable  limit; 
reducing  the  TRS  monitoring  data  to  12- 
hour  averages;  reporting  any  12-hour  aver- 
age TRS  greater  than  the  applicable  limit  in 
the  compliance  report  required  by 
§63.1575;  and  maintaining  the  hourty  aver- 
age concentration  of  TRS  below  the  appli- 
cable limit  if  you  use  continuous  parameter 
monitoring  systems. 


Table  35  to  Subpart  UUU  of  Part  63.— Continuous  Compliance  With  Operating  Limits  for  HAP  Emissions 

From  Sulfur  Recovery  Units 

[As  stated  in  §63.1568(c)(1 ),  you  must  meet  each  requirement  In  the  following  table  that  applies  to  you] 


For' 


1.  Each  new  or  existing  Claus  sulfur  recovery 
unit  part  of  a  sulfur  recovery  plant  of  20  lortg 
tons  per  day  or  more  and  subject  to  the 
NSPS  for  sulfur  oxides  in  paragrajsh  40  CFR 
60.104(a)(2). 

2.  Option  1.  Elect  NSPS  Each  new  or  existing 
sulfur  recovery  unit  (Claus  or  other  type,  re- 
gardless of  size)  not  subject  to  the  NSPS  for 
sulfur  oxides  in  40  CFR  60.104(a)(2). 

3.  Option  2:  TRS  limit  Each  new  or  existing  sul- 
fur recovery  unit  (Claus  or  other  type,  regard- 
less of  size)  not  subject  to  the  NSPS  for  sul- 
fur oxides  in  40  CFR  60.104(a)(2) 


For  this  operating  limit  * 


Not  applicable 


Not  applicable 


a.  Maintain  the  daily  average  combustion 
zone  temperature  above  ttie  level  estab- 
lished during  ttie  performance  test. 


You  must  demonstrate  continuous  compliance 
by*  •  * 


Meeting  the  requirements  of  Table  34  of  this 
subpart. 


Meeting  the  requirements  of  Table  34  of  this 
subpart. 


Collecting  the  hourty  and  daily  average  tem- 
perature monitoring  data  according  to 
§63.1572;  and  maintaining  the  daily  aver- 
age combustion  zone  temperature  at  or 
above  the  limit  established  during  the  per- 
formance test. 


Federal  Register / Vol.  67,  No.  70/Thiu-sday,  April  11,  2002 /Rules  and  Regulations  17817 


Table  36  to  Subpart  UUU  of  Part  63.— Continuous  Compliance  With  Operating  Limits  for  HAP  Emissions 

From  Sulfur  Recovery  Units— Continued 

I  [As  stated  in  §63. 1568(c)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For  this  operating  limit  *  *  * 


b.  The  daily  average  oxygen  concentration  in 
the  vent  stream  (percent,  dry  basis)  must 
not  fall  below  the  level  established  during 
the  performance  test. 


You  must  demonstrate  continuous  compliance 
by*  *  * 


Collecting  the  hourty  and  daily  average  O2 
monitoring  data  according  to  §63.1572;  and 
maintaining  the  average  O2  concentration 
above  the  level  estat>lished  during  the  per- 
formance test. 


Table  36  to  Subpart  UUU  of  Part  63.— Work  Practice  Standards  for  HAP  Emissions  From  Bypass  Lines 

[As  stated  in  §63. 1569(a)(1),  you  must  meet  each  wori<  practice  standard  in  the  following  table  that  applies  to  you] 


Option 


2. 


Option  1 

Option  2 

Option  3 
Option  4 


You  must  meet  one  of  these  equipment  standards  * 


Install  and  operate  a  device  (including  a  flow  indicator,  level  recorder,  or  electronic  valve  position  monitor)  to  con- 
tinuously detect,  at  least  every  hour,  whether  flow  is  present  in  the  bypass  line.  Install  the  device  at  or  as  near 
as  practical  to  the  entrance  to  any  bypass  line  that  could  divert  the  vent  stream  away  from  the  control  device  to 
the  atmosphere. 

Install  a  car-seal  or  lock-and-key  device  placed  on  the  mechanism  by  which  the  bypass  device  flow  position  is 
controlled  (e.g.,  valve  handle,  damper  level)  when  the  bypass  device  is  in  the  closed  position  such  that  the  by- 
pass line  valve  cannot  be  opened  without  breathing  the  seal  or  removing  the  device. 

Seal  the  bypass  line  by  installing  a  solid  blind  between  piping  flanges. 

Vent  the  bypass  line  to  a  control  device  that  meets  the  appropriate  requirements  in  this  subpart.  


Table  37  to  Subpart  UUU  of  Part  63.— Requirements  for  Performance  Tests  for  Bypass  Lines 

[As  stated  in  §63. 1569(b)(1),  you  must  meet  each  requirement  in  ttie  following  table  that  applies  to  you] 


For  this  standard . 


1 J  Option  1:  Install  and  operate  a  flow  indicator,  level  recorder,  or  elec- 
Ironic  valve  position  monitor. 


You  must 


Record  during  the  performance  test  for  each  type  of  control  device 
whether  the  flow  indicator,  level  recorder,  or  electronic  valve  position 
monitor  was  operating  and  whether  flow  was  detected  at  any  time 
during  each  hour  of  level  the  three  runs  comprising  the  performance 
test. 


Table  38  to  Subpart  UUU  of  Part  63.— Initial  Compliance  With  Work  Practice  Standards  for  HAP 

Emissions  from  Bypass  Lines 

[As  stated  in  §63. 1569(b)(2).  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For*  *  * 


1.  Each  new  or  existing  bypaes  line  associated 
with  a  catalytic  cracking  unit,  cataiylic  reform- 
ing unit,  or  sulfur  recovery  unit. 


For  this  woric  practice  standard  *  *  * 


a.  Optkm  1:  InstaH  and  operate  a  devk»  (in- 
cluding a  ftow  indicator,  level  recorder,  or 
electronic  valve  position  monitor)  to  continu- 
ously detect,  at  least  every  hour,  whether 
fk>w  is  present  in  the  bypass  line.  Install  the 
devne  at  or  as  near  as  practical  to  ttie  en- 
trance to  any  bypass  line  that  coukj  divert 
ttie  vent  stream  away  from  ttie  control  de- 
vk:e  to  the  atmosphere. 

b.  Option  2:  Install  a  car-seal  or  lock-and-key 
devk»  placed  on  the  mechanism  by  which 
the  bypass  device  flow  position  is  controlled 
(e.g.,  valve  handle,  damper  level)  when  the 
bypaiss  devk:e  is  in  the  ck)sed  position  such 
that  the  bypass  line  valve  cannot  be 
opened  without  breaking  the  seal  or  remov- 
ing the  device. 

c.  Option  3:  Seal  the  bypass  line  by  installing 
a  solkj  blind  between  piping  flanges. 

d.  Option  4;  Vent  the  bypass  line  to  a  control 
device  that  meets  the  appropriate  require- 
ments in  this  sutipart. 


You  have  demonstrated  initial  compliance  if 


The  installed  equipment  operates  property 
during  each  run  of  ttie  performance  test 
and  no  flow  is  present  in  ttie  line  during  ttie 
test. 


As  part  of  the  notificatton  of  compliance  sta- 
tus, you  certify  that  you  installed  the  equip- 
ment, the  equipment  was  operational  by 
your  compliance  date,  and  you  identify  wtiat 
equipment  was  installed. 


See  item  1  .b.  of  this  table. 
See  item  1  .b.  of  this  table. 
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Table  39  to  Subpart  UUU  of  Part  63.— Continuous  Compliance  With  Work  Practice  Standards  for  HAP 

Emissions  From  Bypass  Lines 

[As  stated  in  §63. 1569(c)(1).  you  must  meet  each  requirement  in  ttie  following  taWe  that  applies  to  you] 


If  you  elect  this  standard  * 


1.  Option  1:  Flow  indicator,  level  recorder,  or  electronic  valve  position 
monitor. 


2.  Option  2;  Car-seal  or  lock-and-key  device 


3.  Option  3:  Solid  t)iind  flange 


4.  Option  4:  Vent  to  control  device 

5.  Option  1.  2,  3.  or  4 ~ 


You  must  demonstrate  continuous  compliance  by 


Continuously  monitoring  and  recording  whether  flow  is  present  in  the 
bypass  line;  visually  inspecting  tt>e  device  at  least  once  every  hour  if 
the  device  is  not  equipped  with  a  recording  system  that  provides  a 
continuous  record;  and  recording  whether  the  device  is  operating 
property  and  whether  flow  is  present  in  the  bypass  line. 

Visually  Inspecting  the  seal  or  closure  mechanism  at  least  once  every 
month;  and  recording  whether  the  bypass  line  valve  is  maintained  in 
ttie  closed  position  and  whether  flow  is  present  in  the  line. 

Visually  inspecting  the  blind  at  least  once  a  month;  and  recording 
whether  the  blind  is  maintained  in  the  correct  position  such  that  the 
vent  stream  cannot  be  diverted  through  the  bypass  line. 

Monitoring  the  control  device  according  to  appropriate  subpart  require- 
ments. 

Recording  and  reporting  the  time  and  duration  of  any  bypass. 


Table  40  to  Subpart  UUU  of  Part  63.— Requirements  for  Installation,  Operation,  and  Maintenance  of 
Continuous  Opacity  Monitoring  Systems  and  Continuous  Emission  Monitoring  Systems 

[As  stated  in  §63.1572(aM1)  and  (b)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


This  type  of  continuous  opacity  or  emission  monitoring  system  * 


1.  Continuous  opacity  monitoring  system  

2.  CO  continuous  emission  monitoring  system 


3.  CO  continuous  emission  monitoring  system  used  to  demonstrate 
emissions  average  under  50  ppm  (dry  basis). 

4.  SOi  continuous  emission  monitoring  for  sulfur  recovery  unit  with  oxi- 
dation control  system  or  reduction  control  system;  this  monitor  must 
irxdude  an  O2  monitor  for  correcting  the  data  for  excess  air. 


5.  Reduced  sulfur  and  O2  continiious  emission  monitoring  system  for 
sulfur  recovery  unit  wrth  reduction  control  system  not  followed  by  in- 
cineration; this  nrKxiitor  must  Include  an  O2  monitor  for  correcting  the 
data  for  excess  air  unless  exempted. 


6.  Instnjment  with  an  air  or  02  dilution  and  oxidation  system  to  convert 
reduced  sulfur  to  SO2  for  continuously  monitoring  the  corx»ntration 
of  SO2  instead  of  reduced  sulfur  monitor  and  O2  monitor. 


7.  TRS  continuous  emission  monitoring  system  for  sulfur  recovery  unit; 
this  monitor  must  include  an  O2  monitor  for  correcting  the  data  for 
excess  air. 

8.  O;  monitor  for  oxygen  concentration  


Must  meet  these  requirements  ' 


Perfonnance  specification  1  (40  CFR  part  60,  appendix  B). 

Performance  specification  4  (40  CFR  part  60,  appendix  B);  span  value 
of  1,000  ppm;  and  procedure  1  (40  CFR  part  60,  appendix  F)  except 
relative  accuracy  test  audits  are  required  annually  instead  of  quar- 
lerty. 

Performance  specification  4  (40  CFR  part  60,  appendix  B);  and  span 
value  of  100  ppm. 

Performance  specification  2  (40  CFR  part  60,  appendix  B);  span  val- 
ues of  500  ppm  SO2  and  10  percent  O2;  use  Methods  6  or  6C  and 
3A  or  3B  (40  CFR  part  60,  appendix  A)  for  certifying  O7  monitor;  and 
procedure  1  (40  CFR  part  60,  appendix  F)  except  relative  accuracy 
test  audits  are  required  annually  Instead  of  quarterty. 

Performance  specification  5  (40  CFR  part  60,  appendix  B),  except  cali- 
bration drift  specification  is  2.5  percent  of  the  span  value  instead  of  5 
percent;  450  ppm  reduced  sulfur  and  10  percent  O2;  use  Methods  15 
or  15A  and  3A  or  3B  (40  CFR  part  60,  appendix  A)  for  certifying  O2 
monitor;  if  Method  3A  or  3B  yields  O2  concentrations  below  0.25  per- 
cent during  \he  performance  evaluation,  ttie  O2  concentration  can  be 
assumed  to  be  zero  and  the  O2  monitor  is  not  required;  and  proce- 
dure 1  (40  CFR  part  60,  appendix  F),  except  relative  accuracy  test 
audits,  are  required  annually  Instead  of  quarterty. 

Perfonnance  specification  5  (40  CFR  part  60.  appendix  B);  span  value 
of  375  ppm  SO2  and  10  percent  O2;  use  Methods  15  or  15A  and  3A 
or  3B  for  certifying  O2  monitor  and  procedure  1  (40  CFR  part  60. 
appendix  F),  except  relative  accuracy  test  audits,  are  required  annu- 
ally Instead  of  quarterty. 

Perfonnance  specificalion  5  (40  CFR  part  60,  appendix  B). 

H  necessary  due  to  interferences,  locate  the  oxygen  sensor  prior  to  the 
introduction  of  any  outskJe  gas  stream;  perfonnance  specificalion  3 
(40  CFR  part  60,  appendix  B;  span  value  for  O2  sensor  is  10  per- 
cent; and  procedure  1  (40  CFR  part  60.  appendix  F),  except  relative 
accuracy  test  audits,  are  required  annually  instead  of  quarterty. 


Table  41  to  Subpart  UUU  of  Part  63.— Requirements  for  Installatkdn,  Operation,  and  Maintenance  of 

CoffPNuous  Parameter  Monitoring  Systems 

[As  staled  in  §63.1572(cK1).  you  must  meet  each  requirement  in  the  foltowing  table  that  apptos  to  you] 


If  you  use  a  continuous  parameter  monitoring 
system  to  measure  and  record  *  *  * 


1.  Voltage  and  secondary  current  or  total  power 
input 


You  must  *  *  * 


At  least  monthly,  inspect  all  components  of  the  continuous  parameter  monitoring  system  for  In- 
tegrity  and  al  electrical  connections  (or  continuity;  and  record  the  results  of  each  inspection. 
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Table  41  to  Subpart  UUU  of  Part  63.— Requirements  for  Installation,  Operation,  and  Maintenance  of 

Continuous  Parameter  Monitoring  Systems— Continued 

[As  stated  In  §63.1 572(c)(1),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


If  you  use  a  continuous  parameter  monitoring 
system  to  measure  and  record  *  *  * 


2.  Pressure  drop  > 


3.  Air  flow  rate,  gas  flow  rate,  or  total  water  (or 
scrubbing  liquid)  flow  rate. 


Vou  must 


4.  Combustion  zone  temperature 


Locate  the  pressure  sensor(s)  In  a  position  that  provides  a  representative  measurement  of  ttie 
pressure;  minimize  or  eliminate  pulsating  pressure,  vibration,  and  intemal  and  external  cor- 
rosion; use  a  gauge  with  an  accuracy  ±  2  percent  over  the  operating  range;  check  pressure 

•  tap  for  plugs  at  least  once  a  week;  using  a  manometer,  check  gauge  calibration  quarterty 
and  transducer  calibration  monthly;  for  a  semi-regenerative  catalytic  reforming  unit,  you  can 
check  the  calibration  quarterty  and  monthly  or  prior  to  regeneration,  whichever  is  longer; 
record  the  results  of  each  calibration;  conduct  calibration  checks  any  time  the  sensor  ex- 
ceeds the  manufacturer's  specified  maximum  operating  pressure  range,  or  Install  a  new 
pressure  sensor;  at  least  monthly,  inspect  all  components  for  Integrity,  all  electrical  connec- 
tions for  continuity,  and  all  mechankal  connections  for  leakage;  and  record  the  results  of 
each  inspection. 

Locate  the  flow  sensor(s)  and  other  necessary  equipment  such  as  straightening  vanes  in  a  po- 
sitron that  provkles  representative  flow;  use  a  ftow  rate  sensor  with  an  accuracy  within  ±5 
percent;  reduce  swiriing  flow  or  abnomial  velocity  distributions  due  to  upstream  and  down- 
stream disturbances;  conduct  a  flow  sensor  calibratron  check  at  least  semiannually; 

for  a  semi-regenerative  catalytic  refomiing  unit,  you  can  check  the  calibratran  at  least  semi- 
annually or  prior  to  regeneration,  whrchever  is  longer;  record  the  results  of  each  calibratkm; 
if  you  elect  to  comply  with  Optk>n  3  (Ni  Ib/hr)  or  Option  4  (Nl  lb/1,000  lbs  of  coke  bum-ofO 
for  the  HAP  metal  emission  limitations  in  §63.1564,  Install  the  continuous  parameter  moni- 
toring system  for  gas  ftow  rate  as  close  as  practkal  to  the  continuous  opacity  monitoring 
system;  and  if  you  don't  use  a  continuous  opacity  monitoring  system,  install  the  continuous 
parameter  monitoring  system  for  gas  ftow  rate  as  ctose  as  practical  to  the  control  device. 

Iri$tall  the  temperature  sensor  in  the  combustion  zone  or  in  the  ductworic  immediately  down- 
stream of  the  combustion  zone  before  any  substantial  heat  exchange  occurs;  tocate  the 
temperature  sensor  in  a  position  that  provides  a  representative  temperature; 

use  a  temperature  sensor  with  an  accuracy  of  ±1  percent  of  the  temperature  being  measured, 
expressed  in  degrees  Celsius  (C)  or  ±0.5  degrees  C,  whtohever  Is  greater;  shield  the  tem- 
perature sensor  system  from  electromagnetk:  interference  and  chemical  contaminants;  If  you 
use  a  chart  recorder,  it  must  have  a  sensitivity  in  the  minor  division  of  at  least  20  degrees 
Fahrenheit;  perfonn  an  electronic  calibration  at  least  semiannually  according  to  the  proce- 
dures in  the  manufacturer's  owners  manual;  foltowing  the  electronk:  calibration,  conduct  a 
temperature  sensor  valklatlon  check.  In  which  a  second  or  redundant  temperature  sensor 
placed  neart)y  the  process  temperature  sensor  must  yield  a  reading  within  16.7  degrees  C 
of  the  process  temperature  sensor's  reading;  record  the  results  of  each  calibration  and  vali- 
dation check;  conduct  calibration  and  validation  checks  any  time  the  sensor  exceeds  the 
manufacturer's  specified  maximum  operating  temperature  range,  or  install  a  new  tempera- 
ture sensor;  and  at  least  monthly,  inspect  all  components  for  integrity  and  all  electrical  con- 
nections for  continuity,  oxidation,  and  galvanic  con-osion. 

Locate  the  pH  sensor  in  a  position  that  provides  a  representative  measurement  of  pH;  ensure 
the  sample  Is  property  mixed  and  representative  of  the  fluid  to  be  measured;  check  the  pH 
meter's  calibration  on  at  least  two  points  every  8  hours  of  process  operation; 

at  least  monthly.  Inspect  all  components  for  integrity  and  all  electrical  components  for  con- 
tinuity; record  the  results  of  each  inspection;  and  if  you  use  pH  strips  to  measure  the  pH  of 
the  water  exiting  a  wet  scmbber  as  an  alternative  to  a  continuous  parameter  monitoring  sys- 
tem, you  must  use  pH  strips  with  an  accuracy  of  ±10  percent. 

Use  a  cotomnetric  tube  sampling  system  with  a  printed  numerical  scale  in  ppmv,  a  standard 
measurement  range  of  1  to  10  ppmv  (or  1  to  30  ppmv  if  appltoable),  and  a  standard  devi- 
ation for  measured  values  of  no  more  than  ±15  percent.  System  must  include  a  gas  detec- 
tion pump  antf  hot  air  probe  if  needed  for  the  measurement  range.  


I  Not  appltoable  to  non-venturi  wet  scrubt>ers  of  the  jet-ejector  design. 


Table  42  to  Subpart  UUU  of  Part  63.— Additional  Information  for  Initial  Notification  of  Compuance  Status 

[As  stated  In  §63. 1574(d),  you  must  meet  each  requirement  in  the  foltowing  table  that  applies  to  you] 


For' 


.  Identification  of  affected  sources  and  amis-, 
ston  points. 


You  must  provide  this  additional  information  * 


Nature  size,  design,  method  of  operatton,  operating  design  capacity  of  each  aHected  source; 
Identify  each  emission  point  for  each  HAP;  Identify  any  affected  source  or  vent  assooated 
with  an  affected  source  not  subject  to  the  requirements  of  suljpart  UUU. 


V 


A_.^1    ■*■*      onno /D.ilc 


>nr1     Dc 


itlafl/ 
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Table  42  to  Subpart  UUU  of  Part  63.— Additional  Information  for  Initial  Notification  of  Compliance 

Status — Continued 

[As  stated  in  §63. 1574(d),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


For*  * 


2.  Initial  comptiance 


3.  Continuous  compliance 


You  must  provide  this  additional  information  * 


Identification  of  each  emission  limitation  you  will  meet  for  each  affected  source,  including  any 
option  you  select  (i.e.,  NSPS,  PM  or  Ni,  flare,  percent  reduction,  concentration,  options  for 
bypass  lines);  if  applicable,  certification  that  you  have  already  conducted  a  performance  test 
to  demonstrate  initial  compliance  with  the  NSPS  for  an  affected  source:  certification  that  the 
vents  meet  the  applicable  emission  limit  %n6  the  continuous  opacity  or  that  the  emission 
monitoring  system  meets  the  applicable  performance  specification;  if  applicable,  certification 
that  you  have  installed  and  verified  the  operational  status  of  equipment  by  your  compliance 
date  for  each  bypass  line  that  meets  the  requirements  of  Option  2,  3,  or  4  in  §63.1569  and 
what  equipment  you  installed;  identification  of  the  operating  limit  for  each  affected  source, 
including  supporting  documentation;  if  your  affected  source  is  subject  to  the  NSPS,  certifi- 
cation of  compliance  with  NSPS  emission  limitations  and  performance  specifications;  a  brief 
descnption  of  pertomiance  test  conditions  (capacity,  feed  quality,  catalyst,  etc.);  an  engi- 
neenng  assessment  (if  applicable);  and  If  applicable,  the  flare  design  (e.g.,  steam-assisted, 
air-assisted,  or  non-assisted),  all  visible  emission  readings,  heat  content  determinations,  flow 
rate  measurements,  and  exit  velocity  determinations  made  during  the  Method  22  test. 

Each  monitoring  option  you  elect;  and  identification  of  any  unit  or  vent  for  which  monitoring  is 
not  required;  and  the  definition  of  "operating  day."  (This  definition,  subject  to  approval  by 
the  applicable  permitting  authority,  must  specify  the  times  at  which  a  24-hr  operating  day 
begins  and  ends.)  


Table  43  to  Subpart  UUU  of  Part  63.— Reouirements  for  Reports 

[As  stated  in  §63. 1575(a),  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


You  must  submit  a(n)  *  *  * 


1.  Compliance  report 


The  report  must  contain 


If  there  are  not  deviations  from  any  emission  limitation  or  wortt  prac- 
tice standard  ttiat  applies  to  you,  a  statement  that  there  were  no 
deviations  from  the  standards  during  the  reporting  period  and  ttwt 
no  continuous  opacity  monitoring  system  or  continuous  emission 
monitoring  system  was  inoperative,  inactive,  out-of-control,  re- 
paired, or  adjusted; 

arKl  if  you  have  a  deviation  from  any  emission  limitation  or  work  prac- 
tice standard  dunng  ttie  reporting  period,  ttie  report  must  contain 
the  information  in  §63. 1575(d)  or  (e) 


You  must  submit  the  report  *  *  * 


Semiannually  according  to  the  re- 
quirements in  §63. 1575(b). 


Table  44  to  Subpart  UUU  of  Part  63.— Applicability  of  NESHAP  General  Provisions  to  Subpart  UUU 

[As  stated  in  §63.1577,  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


Citation 


§63.1  

§63.2  

§63.3  

§63.4  

§63.5(aHc)  . 

§63.5(d)(1)(i) 


§63.5(d)(1)(ii) 

§63.5(d)(1)(i) 

§  63.5(d)(2) .... 
§  63.5(d)(3) .... 

§63.5(dM4) .... 
§63.5(6)  


Subject 


Applicability 

Definitions 

Units  and  Abbreviations 

Prohibited  Activities  

Construction  and  Reconstruction  

Application  for  Approval  of  Construc- 
tion or  Reconstruction — General  Ap- 
plication Requirements. 


Approval  of 
struction. 


Constnjdion  or  Reoon- 


Applies  to  subpart 
UUU 


Yes. 

Yes. 
Yes. 
Yes. 
Yes 

Yes 


Yes 

No  .. 

No. 
Yes 

Yes. 


Explanation 


Except  that  subpart   UUU   specifies 
calerKlar  or  operating  day. 


In  §  63.5(b)(4).  replace  the  reference 
to  §63.9  with  §  63.9(b)(4)  and  (5). 

Except,  subpart  UUU  specifies  ttie  ap- 
plication is  submitted  as  soon  as 
practicable  before  startup  but  no 
later  than  90  days  (rather  than  60) 
after  ttie  promulgation  date  wtiere 
construction  or  reconstruction  had 
commenced  and  initial  startup  had 
not  occurred  before  promulgation. 

Except  that  emission  estimates  speci- 
fied in  §63.5(d)(1)(ii)(H)  are  not  re- 
quired. 

Subpart  UUU  specifies  submission  of 
notification  of  compliance  status. 

Except  that  §63.5(d)(3)(ii)  does  not 
apply- 
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Table  44  to  Subpart  UUU  of  Part  63.— Appucability  of  NESHAP  General  Provisions  to  Subpart  UUU— 

Continued 
[As  stated  in  §  63.1577,  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


Citation 


§ 63.5(f)(1) 

§  63.5(f)(2) 

i 
§63.6(a) 

§63.6(b)(1H4)  ... 
§  63.6(b)(5) 

I 

§  63.6(b)(6) 

§  63.6(b)(7) 

§63.6(C)(1H2)  .. 

I 

§63.6(c)(3H4)  .. 
§  63.6(c)(5) 

§63.6(d)  

§63.6(e)(1H2)  .. 

§63.6(e)(3)(iHiii) 
§63.6(e)(3)(iv)  .... 


§fe3.6(e)(3)(v)-(viii) 


§63.6(f)(1H2)(iii)(C) 

§63.6(0(2Hiii)(D) 

§63.6(f)(2)(ivHv)  

§63.6(f)(3) 

§  63.6(g)  

§63.6(h)  

§63.6(h)(2)(i)  


§63.6(h)(2)(ii) . 
§63.6(h)(2)(iii) 

§  63.6(h)(3) 

§  63.6(h)(4) 


§  63.6(h)(5) 
§  63.6(h)(6) 


§63.6(h)(7)(i)  . 

§63.6(h)(7)(ii)  . 
§63.6(h)(7)(iii) 

§63.6(h)(7)(iv) 
§63.6(h)(8) 


Subject 


Approval  of  Constnjction  or  Recon- 
struction Based  on  State  Review. 


Compliance  with  Standards  and  Main- 
tenance— Applicability. 

Compliance  Dates  for  New  and  Re- 
constructed Sources. 


[Reserved]  

Compliance  Dates  for  New  and  Re- 
constructed Area  Sources  That  Be- 
come Major. 

Compliance  Dates  for  Existing 
Sources. 


[Resen/ed] 

Compliance  Dates  for  Existing  Area 
Sources  That  Become  Major. 

[Reserved]  

Operation  and  Maintenance  Require- 
ments. 

Startup,  Shutdown,  and  Malfunction 
Plan. 


Compliance  with  Emission  Standards 

Alternative  Standard 

Opacity/VE  Standards 

Determining  Compliance  with  Opacity/ 

VE  Standards. 
[Reserved]  

[Reserved]  

Notification  of  Opacity/VE  Observation 
Date. 

Conducting  Opacity/VE  Observations 

Records  of  Conditions  During  Opacity/ 
VE  Observations. 

Report  COM  Monitoring  Data  from 
Pertomiance  Test. 

Using  COM  Instead  of  Method  9  

Averaging  Time  for  COM  during  Per- 
formance Test. 

COM  Requirements ^ 

Determining  Compliance  with  Opacity/ 
VE  Standards. 


/\pplies  to  subpart 
UUU 


Yes. 
Yes  . 

Yes. 
Yes. 
Yes 


Not  applicable. 
Yes. 


Yes 


Not  applicable. 
Yes. 

Not  applicable. 
Yes. 

Yes. 

Yes  


Explanation 


Except  that  60  days  is  changed  to  90 
days  and  cross-reference  to 
§  63.9(b)(2)  does  not  apply. 


Except  that  subpart  UUU  specifies  dif- 
ferent compliance  dates  for 
sources. 


Except  that  for  subpart  UUU  specifies 
different  compliance  dates  for 
sources  subject  to  Tier  II  gasoline 
sulfur  control  requirements. 


Yes 


Yes. 

No. 

Yes. 

Yes. 

Yes. 

Yes. 

No  .. 


Nbt  applicable. 

Yes. 

Not  applicable. 

Yes 


No. 
Yes  . 

Yes. 

No. 
Yes. 

Yes. 
Yes. 


Except  that  reports  of  actions  not  con- 
sistent with  plan  are  not  required 
within  2  and  7  days  of  action  but 
rather  must  be  included  in  next  peri- 
odic report. 

The  owner  or  operator  is  only  required 
to  keep  the  latest  versk)n  of  ttie 
plan. 


Subpart  UUU  specifies  methods. 

Applies  to  Method  22  tests. 
/Vpplies  to  Method  22  observations. 
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Table  44  to  Subpart  UUU  of  Part  63.— Appucabjuty  of  NESHAP  General  Provisions  to  Subpart  UUU— 

Continued 
[As  stated  In  §63.1577,  you  must  meet  each  requirement  in  the  following  table  that  applies  to  you] 


Citation 


§63.6(hM9) 

§63.6(i)(1H14) 


§63.6<i)(15) 
§63.6(i)(16) 


Sut)iect 


Adjusted  Opacity  Standard 
Extension  of  Compliance  ... 


[Resen/ed] 


Applies  to  sut>pan 
UUU 


Yes. 
Yes 


Not  applicable. 
Yes. 


Explanation 


Not  applicable  to  an  affected  source 
with  Tier  II  compliance  date.  May 
be  applicable  to  an  affected  source 
exempt  from  Tier  II  rule. 


|FR  Doc.  02-7222  Filed  4-10-02;  8:45  am) 
BHJJNG  CODE  6S60-50-P 


Thursday, 
April  11,  2002 


V 


Part  m 


Environmental 
Protection  Agency 


40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Wet-Formed 
Fiberglass  Mat  Production;  Final  Rule 


i:^  v^ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

tFRL-7163-3] 
RIN  206a-AH89 

NatkNial  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Wet- 
Formed  Fiberglass  Mat  Production 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule  and  notice  of 
revisions  to  list  of  categories  of  major 
and  area  sources  and  to  the 
promulgation  schedule  for  standards. 

summary:  This  action  adds  wet-formed 
fiberglass  mat  production  to  the  list  of 
categories  of  major  sources  of  hazardous 
air  pollutants  (HAP)  published  under 
section  112(c)  of  the  Clean  Air  Act, 
(CAA)  and  to  the  source  category 
schedule  for  iiational  emission 
standards  for  hazardous  air  pollutants 
(NESHAP). 

This  action  promulgates  the  NESHAP 
for  new  and  existing  sources  at  wet- 
formed  fiberglass  mat  production 
facilities.  The  primary  organic  HAP 
emitted  by  these  facilities  are 
formaldehyde,  methanol,  and  vinyl 
acetate.  Exposure  to  these  HAP  can 
cause  reversible  or  irreversible  adverse 
health  effects  including  carcinogenic, 
respiratory,  nervous  system, 
developmental,  reproductive,  and/or 
dermal  health  effects.  These  NESHAP 
will  reduce  nationwide  emissions  of 
HAP  from  the  drjring  and  curing  ovens 
at  these  facilities  by  199  megagrams  per 
year  (Mg/yr)  (219  tons  per  year  or  tons/ 
yr),  an  approximate  74  percent 
reduction  from  the  current  level  of 
emissions. 

These  NESHAP  are  based  on  the 
Administrator's  determination  that  wet- 
formed  fiberglass  mat  production 
facilities  emit  several  of  the  188  HAP 
listed  in  the  CAA  from  the  various 
process  operations  found  within  the 
industry,  and  that  these  facilities  can  be 
major  sources  of  HAP.  These  NESHAP 


will  protect  the  public  by  requiring  all 
wet-formed  fiberglass  mat  production 
facilities  that  are  major  sources  to  meet 
HAP  emission  standards  reflecting  the 
application  of  the  maximum  achievable 
control  technology  (MACT). 
EFFECTTVE  DATE:  April  11,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  subpart  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  11,  2002. 
ADDRESSES:  Docket.  Docket  No.  A-97- 
54  contains  the  information  considered 
by  EPA  in  developing  this  rule.  This 
docket  is  located  at  the  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  401  M  Street,  SW.,  Room  M- 
1500,  Waterside  Mall,  Washington,  DC 
20460  and  may  be  inspected  from  8  a.m. 
to  5:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  final  rule, 
contact  Mr.  Juan  Santiago,  Minerals  and 
Inorganic  Chemicals  Group,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
1084,  e-mail  address: 
santiago.juan@epa.gov.  For  information 
regarding  Method  316  or  Method  318, 
contact  Ms.  Rima  N.  HoweU;  Emissions, 
Monitoring,  and  Analysis  Division 
(MD-19);  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  niunber  (919) 
541-0443,  e-mail  address: 
howeU.rima@epa.gov. 

SUPPl£MENTARY  INFORMATKW:  Docket. 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
dynamic  file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
dociunents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 


promulgated  standards  and  their 
preambles,  the  contents  of  the  docket 
will  serve  as  the  record  in  the  case  of 
judicial  review.  (See  section 
307(d)(7)(A)  of  the  CAA.)  The  regulatory 
text  and  other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  and  Radiation   j 
Docket  and  Information  Center  by 
calling  (202)  260-7548.  A  reasonable  fee 
may  be  charged  for  copying  docket 
materials. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  this  notice  will  be 
available  on  the  WWW  through  the 
Technology  Transfer  Network  (TTN). 
Following  signatiue,  a  copy  of  the 
notice  will  be  posted  on  the  TTN's 
policy  and  guidance  page  at  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  help  line  at  (919)  541-5384. 

Regelated  Entities.  Entities  potentially 
regulated  by  this  action  are  those 
industrial  facilities  that  manufactiu« 
wet-formed  fiberglass  mat.  Wet-formed 
fiberglass  mat  production  is  classified 
under  Standard  Industrial  Classification 
(SIC)  code  3229325;  the  NAICS  code  is 
327212,  Non-woven  Fabric  Mills. 
Regulated  categories  and  entities  are 
shown  in  table  1.  This  table  is  not 
intended  to  be  exhaustive,  but  provides 
a  guide  for  readers  regarding  entities 
likely  to  be  regulated  by  the  final  rule. 
This  table  lists  the  types  of  entities  that 
EPA  is  now  aware  could  potentially  be 
regxUated  by  the  final  rule.  To  determine 
whether  your  facility  would  be 
regulated  by  the  final  rule,  carefully 
examine  the  applicability  criteria  in 
§  63.2981  of  the  final  rule.  If  there  are 
any  questions  regarding  the 
applicability  of  ^s  action  to  a 
particular  entity,  consult  Mr.  Juan 
Santiago  (See  FOR  FURTHER  INFORMATION 
CONTACT). 


Table  1  .—Regulated  Categories  and  Entities 


Category 


Industrial 


SIC/NAICS 


3229325/327212 


Description 


Wet-formed  fiberglass  mat  production  facilities. 


Judicial  Review.  These  NESHAP  for 
wet-formed  fiberglass  mat  production 
facilities  were  proposed  on  May  26, 
2000  (65  FR  34278).  This  action 
announces  EPA's  final  decisions  on  the 
rule.  Under  section  307(b)(1)  of  the 
CAA.  judicial  review  of  the  NESHAP  is 


available  only  by  filing  a  petition  for 
review  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  within 
60  days  of  April  11,  2002.  Under  section 
307(b)(2)  of  the  CAA,  the  requirements 
that  are  the  subject  of  today's  final 
action  may  not  be  challenged  later  in 


civil  or  criminal  proceedings  brought  by 
EPA  to  enforce  these  requirements. 

Organization  of  this  Document.  The 
information  in  this  preamble  is 
organized  as  follows: 

I.  Background 
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A.  Regulatory  Background  and  Addition  to 
Source  Category  List 

B.  What  is  the  source  of  authority  for 
development  of  NESHAP? 

C.  What  are  the  health  effects  of  pollutants 
emitted  from  this  source  category? 

D.  Stakeholder  and  Public  Participation 
D  What  are  the  requirements  of  these 

NESHAP? 

A.  Do  these  NESHAP  apply  to  me? 

B.  What  emission  limits  must  I  meet? 

C.  What  operating  limits  must  I  meet? 

D.  What  are  the  performance  test  and 
initial  compliance  provisions  of  these 
NESHAP? 

E.  What  monitoring  requirements  must  I 
meet? 

F.  What  are  the  notification,  recordkeeping, 
and  reporting  requirements  of  these  " 
NESHAP? 

E  [.  What  are  the  impacts  of  these  NESHAP? 

A.  What  are  the  air  emission  impacts? 

B.  What  are  the  water  and  solid  waste 
impacts? 

C.  Are  there  any  additional  environmental 
and  health  impacts? 

D.  What  are  the  energy  impacts? 

E.  What  are  the  cost  impacts? 

F.  What  are  the  economic  impacts? 

r  f.  Summary  of  Changes  Since  Proposal 

A.  Operating  Limits 

B.  Performance  Test  and  Initial  . 
Compliance  Provisions 

C.  Monitoring  Requirements 

D.  Definitions 

\  .  Summary  of  Responses  to  Major 

Comments 
\  I.  Administrative  Requirements 

A.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

B.  Executive  Order  13132 — Federalism 

C.  Executive  Order  13175 — Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601,  et  seq. 

G.  Paperwork  Reduction  Act 
H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Congressional  Review  Act 
J.  Executive  Order  13211— Actions 

Concerning  Regulations  That 

Significantly  Affect  Energy  Supply, 

Distribution,  or  Use 

Background 

A.  Regulatory  Background  and  Addition 
to  Source  Category  List 

Section  112(c)  of  the  CAA  directs  us 
to  list  each  category  of  major  and  area 
soiuces,  as  appropriate,  that  emits  one 
or  more  of  the  188  HAP  listed  in  section 

112(b)  of  the  CAA.  The  term  "major 
lurce"  is  defined  in  section  112(a)(1)  to 
lean: 

*  *  *  any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  under  common  control  that 


emits  or  has  the  potential  to  emit, 
considering  controls,  in  the  aggregate  10  tons 
per  year  or  more  of  any  hazardous  air 
pollutant  or  25  tons  per  year  or  more  of  any 

combination  of  hazardous  air  pollutants 

*  *  * 

We  published  an  initial  list  of  soiut:e 
categories  on  July  16,  1992  (57  FR 
31576).  hicluded  on  the  initial  soiuce 
category  list  were  major  sources  of  HAP 
emissions  from  the  asphalt  roofing  and 
processing  industry. 

As  stated  in  the  preamble  to  the 
proposed  rule  (65  FR  34279;  May  26. 
2000),  dvuing  development  of  the 
asphalt  roofing  and  processing 
NESHAP,  industry  representatives 
informed  us  of  the  existence  of  the  wet- 
formed  fiberglass  mat  production 
industry  and  its  relationship  to  the 
asphalt  roofing  production  industry.  We 
proposed  separate  NESHAP  for  wet- 
formed  fiberglass  mat  production 
because  the  production  processes  and 
pollutant  emissions  differ  from  those  in 
the  asphalt  roofing  industry.  In 
addition,  wet-formed  fiberglass  mat  is 
produced  at  both  stand-alone  facilities 
and  those  collocated  with  asphalt 
roofing  and  processing  facilities.  The 
CAA  provides  that  we  may  amend  the 
source  category  list  anytime. 
Consequently,  we  proposed  adding  wet- 
formed  fiberglass  mat  production  to  the 
source  category  list  under  section  112(c) 
of  the  CAA. 

Wet-formed  fiberglass  mat  is  the 
substrate  for  several  asphalt  roofing 
products.  In  wet-formed  fiberglass  mat 
production,  glass  fibers  are  bonded  with 
an  organic  resin.  The  mat  is  formed  as 
the  resin  is  dried  and  cured  in  heated 
ovens.  The  majority  of  HAP  emissions 
associated  with  wet-formed  fiberglass 
mat  production  are  emitted  from  the 
drying  and  ciuing  oven  exhaust.  Based 
on  HAP  emission  data  obtained  during 
the  development  of  the  rule,  we  have 
determined  that  all  wet-formed 
fiberglass  mat  production  facilities  are 
major  sources  of  HAP.  Nine  of  the  14 
facilities  (10  of  the  15  production  lines) 
control  the  drying  and  curing  oven 
exhaust  emissions.  Several  of  the  five 
remaining  facilities  that  do  not  control 
the  drying  and  curing  oven  exhaust  are 
also  major  soiuces  of  HAP. 

We  received  no  public  comments  that 
were  opposed  to  adding  wet-formed 
fiberglass  mat  facilities  to  the  source 
category  list.  Therefore,  today's  action 
adds  wet-formed  fiberglass  mat 
production  to  the  list  of  source 
categories  imder  section  112(c)  of  the 
CAA  for  which  MACT  standards  are  to 
be  developed.  Section  112(c)(5)  requires 
that  final  standards  for  this  source 
category  be  promulgated  no  later  than 
May  26.  2002  (2  years  after  adding  the 


soiuce  category  to  the  list).  Today's 
action  satisfies  that  requirement. 

B.  What  Is  the  Source  of  Authority  for 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  us  to 
promulgate  standards  for  the  control  of 
HAP  emissions  from  each  source 
category  listed  under  section  112(c).  The 
statute  requires  the  standards  to  reflect 
the  maximum  degree  of  reduction  in 
emissions  of  HAP  that  is  achievable 
taking  into  consideration  the  cost  of 
achieving  the  emission  reduction,  any 
non-air  quality  health  and 
environmental  impacts,  and  energy 
requirements.  This  level  of  control  is 
commonly  referred  to  as  MACT.  The 
MACT  standards  can  be  based  on  the 
emission  reductions  achievable  through 
application  of  measvires,  processes, 
methods,  systems,  or  techniques 
including,  but  not  limited  to:  (1) 
Reducing  the  volume  of,  or  eliminating 
emissions  of,  such  pollutants  through 
process  changes,  substitution  of 
materials,  or  other  modifications;  (2) 
enclosing  systems  or  processes  to 
eliminate  emissions;  (3)  collecting, 
capturing,  or  treating  such  pollutants 
when  released  ft-om  a  process,  stack, 
storage,  or  fugitive  emissions  point;  (4) 
design,  equipment,  work  practice,  or 
operational  standards  (including 
requirements  for  operator  training  or 
certification)  as  provided  in  section 
112(h)  of  the  CAA;  or  (5)  a  combination 
of  the  above  (see  section  112(d)(2)  of  the 
CAA). 

For  new  soiuces,  MACT  standards    " 
cannot  be  less  stringent  than  the    - 
emission  control  achieved  in  practice  by 
the  best-controlled  similar  soiuce  (see 
section  112(d)(3)  of  the  CAA).  The 
MACT  standards  for  existing  sources 
can  be  less  stringent  than  standards  for 
new  sources.  However,  they  cannot  be 
less  stringent  thanthe  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  for  categories  and  subcategories 
with  30  or  more  sources,  or  the  best- 
performing  five  sources  for  categories  or 
subcategories  with  fewer  than  3Q 
sources. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  under  section  112(d)(3)  of  the 
CAA.  In  essence,  MACT  standards  are 
designed  to  ensure  that  all  major 
sources  of  air  toxic  emissions  achieve 
the  level  of  control  already  being 
achieved  by  the  better-controlled  and 
lower-emitting  sources  in  each  category 
or  subcategory.  This  approach  provides 
assurance  to  die  public  that  each  major 
source  of  toxic  air  pollution  will  be 
required  to  effectively  control  its 
emissions.  At  the  same  time,  this 
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approach  provides  a  level  economic 
playing  field,  ensuring  that  facilities 
that  employ  cleaner  processes  and  good 
emission  controls  are  not  disadvantaged 
relative  to  competitors  with  poorer 
controls. 

In  developing  MACT.  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  based  on  consideration  of  the 
cost  of  achieving  the  emission 
reductions,  any  non-air  quality  health 
and  enviroimiental  impacts,  and  energy 
requirements. 

C.  What  Are  the  Health  Effects  of 
Pollutants  Emitted  From  This  Source 
Category? 

The  CAA  was  created,  in  part,  "to 
protect  and  enhance  the  quality  of  the 
Nation's  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population" 
(see  section  101(b)  of  the  CAA).  These 
NESHAP  will  protect  public  health  by 
reducing  emissions  of  HAP  from  wet- 
formed  fiberglass  mat  production 
facilities. 

Emission  data  collected  during 
development  of  the  NESHAP  show  that 
formaldehyde,  vinyl  acetate,  and 
methanol  are  emitted  from  wet-formed 
fiberglass  mat  production  facilities.  The 
emission  limits  in  these  NESHAP  will 
reduce  emissions  of  these  pollutants 
emitted  from  drying  and  ciuing  ovens. 
As  a  result  of  controlUng  these  HAP,  the 
final  NESHAP  will  also  reduce 
emissions  of  volatile  organic 
compounds  (VOC).  A  simmiary  of  the 
potential  health  effects  caused  by 
exposure  to  these  pollutants  is 
presented  in  the  preamble  to  the 
proposed  rule  (65  FR  34280;  May  26, 
2000). 

D.  Stakeholder  and  Public  Participation 

Various  stakeholders  were  involved  in 
the  development  of  these  standards. 
Individual  wet-formed  fiberglass  mat 

Table  2.— Summary  of  Emission 


production  facilities  and  the  Technical 
Association  of  the  Pulp  and  Paper 
Industry  (TAPPI)  were  consulted 
throughout  the  development  of  these 
standards.  Representatives  from  State 
and  Regional  enforcement  agencies,  as 
well  as  representatives  from  other 
offices  within  EPA.  participated  in  the 
regulatory  development  process  by 
reviewing  and  commenting  on  the 
standards  during  development. 
The  NESHAP  for  wet-formed 
fiberglass  mat  production  (40  CFR  part 
63,  subpart  HHHH)  was  proposed  in  the 
Federal  Register  on  May  26,  2000  (65 
FR  34278).  The  public  comment  period 
ended  on  July  25,  2000.  Industry 
representatives,  regulatory  authorities, 
and  environmental  groups  had  the 
opportunity  to  comment  on  the 
proposed  NESHAP  and  to  provide 
additional  information  diuing  the 
public  comment  period.  Although  the 
Agency  offered  the  opportunity  at 
proposal  for  oral  presentation  of  data, 
views,  or  arguments  concerning  the 
proposed  rule,  no  one  requested  a 
hearing  and,  therefore,  a  hearing  was 
not  held.  The  EPA  received  five  letters 
containing  comments  on  the  proposed 
NESHAP  from  various  groups  including 
a  State  university  and  two  trade 
associations  representing  industry. 
These  final  NESHAP  reflect  EPA's  ftiU 
consideration  of  the  comments.  The 
major  public  conunents,  along  with 
EPA's  responses  to  these  comments  on 
the  proposed  rule,  are  siunmarized  in 
this  preamble.  A  discussion  of  all  public 
comments  and  EPA's  responses  is 
contained  in  the  docket. 

n.  What  Are  the  Requirements  of  These 
NESHAP? 

A.  Do  These  NESHAP  Apply  to  Me? 

These  NESHAP  apply  to  you  if  you 
own  or  operate  an  existing  or  newly 
constructed  or  reconstructed  drying  and 
curing  oven  located  at  a  wet-formed 
fiberglass  mat  production  facility  that  is 


a  major  source  of  HAP  or  that  is 
collocated  with  a  major  source  of  HAP 
emissions.  A  major  source  means  any 
soiut:e  that  has  the  potential  to  emit  10 
tons/yr  or  more  of  any  one  HAP  or  25 
tons/yr  or  more  of  any  combination  of 
HAP. 

You  would  not  be  subject  to  the 
NESHAP  if  your  facility  is  determined 
to  be  an  area  source.  An  area  source  of 
HAP  is  any  facility  that  is  not  a  major 
source  as  defined  in  40  CFR  part  63, 
subpart  A. 

B.  What  Emission  Limits  Must  I  Meet? 

These  NESHAP  regulate  emissions  of 
formaldehyde  as  a  siurogate  for  total 
HAP  emissions.  Control  of 
formaldehyde  by  thermal  oxidation  will 
also  result  in  control  of  vinyl  acetate 
and  methanol.  You  must  meet  either  a 
mass  HAP  emission  limit  or  percentage 
reduction  requirement  for  each  drying 
and  ciiring  oven.  The  HAP  emission 
limits  are  the  same  for  new  and  existing 
drying  and  curing  ovens.  The  HAP 
emission  limits  for  the  exhaust  from 
new  and  existing  drying  and  curing 
ovens  are  a  maximum  formaldehyde 
emission  rate  of  0.03  kilograms  per 
megagram  (kg/Mg)  of  wet-formed 
fiberglass  mat  produced  (0.05  poimds 
per  ton  (lb/ton)  of  wet-formed  fiberglass 
mat  produced)  or  a  minimum  of  96 
percent  destruction  efficiency  of 
formaldehyde  (as  shown  in  Table  2). 
You  can  choose  to  comply  with  either 
the  emission  rate  limit  or  the  percent 
reduction  requirement.  If  you  use  a 
thermal  oxidizer  or  other  control  device 
to  achieve  the  mass  emission  limit  or 
percentage  reduction  requirement,  you 
must  collect  and  convey  the  emissions 
horn  each  drying  and  curing  oven  to  the 
control  device  according  to  the 
procedines  specified  in  chapters  3  and 
5  of  "Industrial  Ventilation:  A  Manual 
of  Recommended  Practice."  Section 
63.3003  of  the  rule  explains  how  to 
obtain  a  copy  of  this  reference. 


Limits  for  New  and  Existing  Drying  and  Curing  Ovens  at  Wet-Formed 
Fiberglass  Mat  Manufacturing  Plants 


Process 


Each  existing  and  new  drying  and  curing 
oven. 


Emission  limit 


0.03  kg  of  forniakJehyde  per  Mg  of  fiberglass  mat  (0.05  lb  of  formaldehyde  per  ton  of  fiberglass  mat) 

or 
96  percent  reduction  of  formaldehyde. 


C.  What  Operating  Limits  Must  I  Meet? 

In  addition  to  the  emission  Umits,  the 
final  NESHAP  contain  specific 
operating  limits,  siunmarized  in  Table  3. 
liie  operating  limits  require  you  to 
maintain  certain  process  or  control 


device  parameters  within  the  levels 
established  during  the  initicd 
performance  test.  All  operating  limits 
must  reflect  operation  of  the  process 
and  control  device  diuing  a 
performance  test  that  demonstrates 
achievement  of  the  emission  limit 


during  operating  conditions  that  would 
achieve  die  highest  potential  emission 
rate. 
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Table  3.— Summary  of  Operating  Limits  for  New  and  Existing  Affected  Sources 


Affected  source 


Each  affected  drying  and  curing 
oven  (regardless  of  control  tech- 
nology). 


Each  affected  drying  and  curing 
oven  controlled  by  a  thermal  oxi- 
dizer. 


Eich  affected  drying  and  curing 
oven  controlled  by  process  modi- 
fications or  a  control  device  other 
than  a  thermal  oxidizer. 


Parameter,  operation,  or  process  to 
monitor 


Resin 
and 


free-formaldehyde    content. 


Application   rate   of   urea-formalde- 
hyde resin  solids,  and 
Corrective  action 


Thermal  oxidizer  operating  tempera- 
ture, and 

Thennal  oxidizer  operation ^ 


Process  or  control  device  param- 
eters. 


Operating  limits 


Use  a  resin  with  a  free-formaldehyde  content  no  greater  than  that 

of  the  resin  used  during  the  performance  test,  as  determined  by 

the  resin  purchase  specification  or  test  method. 
Do  not  exceed  the  urea-fomialdehyde  resin  solids  application  rate 

achieved  during  the  pertonnance  test. 
Initiate  corective  action  within  1  hour  of  an  established  operating 

parameter  deviation  and  complete  and  document  action  per  op- 
eration, maintenance  and  monitoring  plan. 
Maintain  the  average  temperature  for  each  3-hour  period  at  or 

above  the  average  operating  temperature  achieved  during  the 

performance  test. 
Operate  the  thermal  oxidizer  in  accordance  with  the  operation, 

maintenance,  and  monitoring  plan;  annually  inspect  the  thermal 

oxidizer  for  structural  and  design  integrity. 
Maintain  the  process  or  control  device  parameter  within  the  ranges 

established  during  the  performance  test. 


You  must  also  prepare  an  operation, 
maintenance,  and  monitoring  (OMM) 
plan.  The  OMM  plan  must  specify  the 
parameters  that  must  be  monitored,  how 
they  will  be  monitored,  the  operating 
limits,  and  the  corrective  actions  that 
must  be  followed  whenever  a  monitored 
parameter  deviates  from  the  operating 
limits.  The  OMM  plan  shall  be 
incorporated  by  reference  into  your  title 
V  permit. 

Following  the  performance  test, 
whenever  you  detect  that  a  monitored 
parameter  deviates  from  the  established 
operating  limits,  you  must  initiate  the 
corrective  actions  specified  in  the  OMM 
plan  within  1  hour.  You  must  complete 
the  corrective  actions  in  an  expeditious 
manner  and  implement  them  as 
specified  in  your  OMM  plan. 

If  you  use  a  thermal  oxidizer  to 
achieve  compliance  with  the  emission 
limits,  you  must  operate  the  thermal 
oxidizer  so  that  the  average  operating 
temperature  in  any  3-hour  block  period 
does  not  fall  below  the  average 
temperature  established  during  the 
performance  test.  Additionally,  an 
annual  inspection  of  the  thermal 
oxidizer  is  required  to  ensine  that  the 
structural  and  design  integrity  of  the 
combustion  chamber  is  maintained  in 
the  same  condition  as  during  the 
performance  test.  If  you  use  process 
modifications  or  an  add-on  control 
device  other  than  a  thermal  oxidizer  to 
achieve  compliance  with  the  emission 
standards,  you  must  maintain  the 
process  or  control  device  parameter(s) 
within  the  operating  limits  that  you 
established  diuing  the  performance  test. 
In  addition,  you  must  receive  EPA 
Administrator  approval  for  the 
alternative  monitoring.  You  must  also 
include  the  altwnative  monitoring  and 


alternative  operating  limits  in  your 
OMM  plan,  which  is  incorporated  by 
reference  into  your  title  V  permit. 

The  operating  limits  also  require  you 
to  maintain  the  free-formaldehyde 
content  of  the  resin  and  the  urea- 
formaldehyde  resin  solids  application 
rate  within  the  levels  you  established 
during  a  compliance  test  and  as 
specified  in  your  OMM  plan.  These 
operating  limits  apply  regardless  of 
which  type  of  control  you  use  to  comply 
with  the  HAP  emission  limits. 

D.  What  Are  the  Performance  Test  and 
Initial  Compliance  Provisions  of  These 
NESHAP? 

You  must  conduct  a  performance  test 
to  demonstrate  initial  compliance  with 
the  emission  limits.  The  performance 
test  must  be  performed  initially  and 
every  5  years  following  the  initial 
performance  test.  A  performance  test  is 
also  required  to  change  the  value  or 
range  of  an  operating  limit.  Under  the 
final  NESHAP,  you  must  conduct  the 
performance  test  while  operating  at  the 
maximum  urea-formaldehyde  resin 
solids  application  rate  and  using  the 
resin  with  the  highest  free- 
formaldehyde  content.  You  must 
measure  formaldehyde  emissions  as  the 
average  of  three  test  nms  using  EPA 
Method  316  in  appendix  A  of  40  CFR 
part  63, "Sampling  and  Analysis  for 
Formaldehyde  ftt)m  Stationary  Sources 
in  the  Mineral  Wool  and  Wool 
Fiberglass  Industries"  or  EPA  Method 
318  in  appendix  A  of  40  CFR  part  63, 
"Extractive  FTIR  Method  for  the 
Measurement  of  Emissions  from  the 
Mineral  Wool  and  Wool  Fiberglass 
Industries."  You  must  demonstrate 
compliance  with  either  the  mass 
emission  limit  or  the  percentage 


reduction  requirement  using  the 
instructions  and  equations  contained  in 
the  performance  test  requirements 
section  of  these  final  NESHAP. 

If  you  use  a  thermal  oxidizer  to 
comply  with  these  NESHAP.  you  must 
conduct  a  performance  evaluation  for 
the  thermal  oxidizer  temperature 
monitoring  device  prior  to  the  initial 
performance  test  to  determine 
compliance.  The  evaluation  must  be 
conducted  according  to  the  procedures 
in  40  CFR  63.8(e)  of  the  NESHAP 
general  provisions.  The  temperature 
monitoring  device  must  meet  the 
following  performance  and  equipment 
specifications:  (1)  The  temperature 
monitoring  device  must  be  installed 
either  at  the  exit  of  the  combustion  zone 
of  each  thermal  oxidizer  or  at  the 
location  specified  by  the  manufacturer, 
and  the  device  must  be  installed  in  a 
location  before  any  heat  recovery  or  heat 
exchange  equipment;  (2)  the  recorder 
response  range  must  include  zero  and 
1.5  times  the  average  temperature;  and  ' 
(3)  the  reference  method  must  be  a 
National  Institute  of  Standards  and 
Technology  calibrated  reference 
thermocouple-potentiometer  system  or 
an  alternate  reference,  subject  to  the 
approval  of  the  Administrator. 

During  the  performance  tests,  you 
must  continuously  monitor  the  thermal 
oxidizer  operating  temperature  and 
record  the  average  temperature  in  15- 
minute  blocks  during  each  1-hour  test 
run.  After  completion  of  the  three 
required  test  runs,  you  must  determine 
the  3-hour  average  operating 
temperature  of  the  thermal  oxidizer.  If 
you  use  process  modifications  or  an 
add-on  control  device  other  than  a 
thermal  oxidizer  to  comply  with  the 
emission  limits,  you  must  determine  the 
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appropriate  control  device  or  process 
parameters  to  monitor  to  indicate 
whether  compliance  is  being  achieved. 
You  must  include  the  process  or  control 
device  parameters,  monitoring 
frequency,  and  the  averaging  periods  in 
your  site-specific  test  plan  required  by 
the  40  CFR  part  63  general  provisions 
prior  to  conducting  your  initial 
performance  test.  You  may  perform 
multiple  tests  to  establish  the  least 
restrictive  value  or  operating  range  for 
the  selected  parameters  that  still 
demonstrate  compliance. 

During  the  performance  tests,  you 
must  also  determine  and  record  the 
average  hourly  urea-formaldehyde  resin 
solids  application  rate  during  each  of 
the  three  test  runs  and  the  free- 
formaldehyde  content  of  the  resin  used 
to  produce  the  mat. 

The  final  NESHAP  allow  facilities 
subject  to  the  NESHAP  to  conduct  short- 
term  experimental  production  runs, 
where  the  resin  free-formaldehyde 
content  or  urea-formaldehyde  resin 
solids  application  rate  deviate  from  the 
levels  established  during  previous 
performance  tests,  without  conducting 
additional  performance  tests.  You  must 
apply  for  approval  from  the 
Administrator  or  delegated  State  agency 
to  conduct  such  experimental 
production  runs.  The  application  must 
be  made  at  least  30  days  prior  to 
conducting  the  run.  The  application 
would  include  information  on  the 
nature  and  duration  of  the  test  nms 
including  plans  to  perform  emissions 
testing.  If  you  conduct  such 
experimental  production  runs  without 
first  receiving  approval  from  the 
Administrator  or  delegated  State  agency, 
then  you  must  conduct  a  performance 
test  under  those  same  experimental  run 
conditions  to  show  that  you  were  in 
compliance  with  the  formaldehyde 
emission  limit  or  percent  reduction. 

E.  What  Monitoring  Requirements  Must 
I  Meet? 

Continuous  compliance  is 
demonstrated  cifter  the  initial 
performance  test  and  between 
subsequent  performance  tests  by 
monitoring  operating  parameters  of 
emission  control  devices  and  processes. 
The  allowable  monitoring  parameter 
values  or  ranges  are  determined  during 
your  initial  performance  test  and  must 
be  included  in  your  OMM  plan. 

If  you  use  a  thermal  oxidizer  to 
achieve  compliance  with  the  emission 
limits,  you  must:  (1)  Install,  operate, 
calibrate,  and  maintain  a  device  that 
continuously  measures  the  operating 
temperature  of  each  thermal  oxidizer; 
and  (2)  determine  and  record  the 
temperature  in  15-minute  and  3-hour 


block  averages.  This  is  typically  done 
using  a  thermocouple  (a  standard 
feature  on  most  thermal  oxidizers)  and 
a  data  logger. 

If  process  modifications  or  a  control 
device  other  than  a  thermal  oxidizer  is 
used  to  achieve  compliance  with  the 
emission  limits,  you  must  monitor  the 
parameters  that  were  established  during 
the  performance  test  and  included  in 
your  OMM  plan. 

You  are  also  required  to  record  the 
urea-formaldehyde-to-latex  ratio  in  the 
binder,  measure  the  loss-on-ignition 
value  using  the  method  in  Appendix  B 
to  40  CFR  part  63,  subpart  HHHH, 
measure  the  weight  per  square  of  the 
wet-formed  fiberglass  mat  produced  and 
the  hourly  mat  production  rate,  and 
calculate  the  urea-formaldehyde  resin 
solids  content  of  the  product 
manufactured.  The  values  of  these 
parameters  are  determined  in  order  to 
calculate  the  hourly  average  urea- 
formaldehyde  resin  solids  application 
rate.  You  must  also  determine  the  free- 
'  formaldehyde  content  of  the  urea- 
formaldehyde  resins  using  either  the 
method  in  Appendix  A  to  40  CFR  part 
63,  subpart  HHHH,  or  the  material 
supplier's  dociunentation.  Because 
these  process  parameters  affect  the 
amount  of  HAP  emitted  from  the  drying 
and  curing  oven,  you  must  monitor 
them  to  ensure  that  operation  of  the 
production  process  is  consistent  with 
the  conditions  of  the  performance  test, 
and  that  the  production  process  does 
not  vary  in  such  a  way  as  to  increase 
HAP  emissions  from  the  drying  and 
curing  oven  exhaust. 

The  final  NESHAP  contain  provisions 
that  allow  you  to  change  the  thermal 
oxidizer  operating  temperature, 
operating  parameters  for  add-on  control 
devices  other  than  thermal  oxidizers, 
and  process  operating  parameter  values 
from  those  established  using  the  initial 
and  5-year  performance  tests.  These 
provisions  allow  you  to  make  process 
changes  or  to  demonstrate  that  different 
.  monitoring  parameter  values  would 
more  appropriately  demonstrate 
compliance  with  the  final  emission 
limits.  You  may  revise  the  monitoring  or 
process  parameter  values  by  conducting 
additional  performance  tests  to  verify 
compliance  at  the  revised  operating 
levels.  For  example,  if  you  intend  to  use 
a  urea-formaldehyde  resin  with  a  higher 
fr«e-formaldehyde  content  or  operate  at 
a  higher  urea-formaldehyde  resin  solids 
application  rate,  you  must  perform 
additional  performance  tests  to  verify 
compliance  under  conditions  of  the 
increased  operating  or  process 
parameters.  You  must  notify  the 
Administrator  in  writing  of  your 
intention  to  conduct  these  additional 


performance  tests  and  follow  the 
procedures  in  40  CFR  63.7. 

F.  What  Are  the  Notification, 
Recordkeeping,  and  Reporting 
Requirements  of  These  NESHAP? 

All  notification,  recordkeeping,  and 
reporting  requirements  in  the  40  CFR 
part  63  general  provisions,  as  well  as 
additional  requirements,  apply  to  wet- 
formed  fiberglass  mat  manufactviring 
facilities.  The  notification  and  reporting 
requirements  include,  but  are  not 
limited  to:  (1)  Initial  notification  of 
applicability  of  the  rule,  notification  of 
the  dates  for  conducting  the 
performance  test,  and  notification  of 
compliance  status  including  the 
measured  range  of  each  monitored 
parameter  and  the  operating  limits 
established  during  the  performance  test; 

(2)  a  report  of  performance  test  results; 

(3)  periodic  reports  of  any  startup, 
shutdown,  and  malfunction  events  that 
occur;  and  (4)  semiannual  reports  of 
deviations  and  continuous  monitoring 
system  performance.  A  deviation  is  any 
instance  when  any  requirement  or 
obligation  established  by  the.rule 
including,  but  not  limited  to,  the 
emission  limits  and  operating  limits,  is 
not  met.  If  no  deviations  occiu-  during 

a  semiaimual  reporting  period,  you 
must  submit  a  semiaimual  report  stating 
that  the  affected  source  has  been  in 
continuous  compliance  during  that 
period.  U  deviations  fit)m  established 
monitoring  parameters  occur,  the 
frequency  of  submitting  the  semiannual 
reports  becomes  quarterly  until  a 
request  to  return  to  semiaimual 
reporting  is  approved  by  the 
Administrator.  You  cannot  submit  the 
request  to  reduce  the  frequency  of  the 
reporting  period  until  the  affected 
source's  reports  of  deviations  and 
continuous  monitoring  system 
performance  remain  continually  within 
the  established  parameter  ranges  for  1 
full  year. 

when  using  a  thermal  oxidizer  or 
other  control  device  to  reduce  HAP 
emissions,  you  will  have  to  make  your 
startup,  shutdown,  and  malfunction 
plan  available  for  inspection  if  the 
Administrator  requests  to  see  it,  but  you 
do  not  have  to  submit  it  to  the 
Administrator  for  approval.  You  must 
keep  the  plan  for  the  life  of  the  affected 
source  or  until  the  source  is  no  longer 
subject  to  the  rule.  If  you  revise  the 
plan,  you  must  keep  the  previous 
superseded  versions  on  record  for  5 
years  following  the  revision. 

You  must  maintain  records  of  the 
following,  as  applicable:  (1)  All  results 
of  performance  tests;  (2)  thermal 
oxidizer  operating  temperatxue;  (3) 
process  parameters  for  drying  and 


Federal  Register /Vol.  67.  No.  70/Thursday.  April  11,  2002 /Rules  and  Regulations  17829 


curing  ovens  that  comply  with  the 
emission  limits  using  process 
modifications  or  an  add-on  control 
device  other  than  a  thermal  oxidizer;  (4) 
free-formaldehyde  content  of  the  resin; 
(5)  urea-formaldehyde-to-latex  ratio;  (6) 
loss-on-ignition  value  of  the  wet-formed 
fiberglass  mat  produced;  (7)  urea- 
formaldehyde  resin  solids  content  per 
ton  of  the  wet-formed  fiberglass  mat 
produced;  (8)  weight  of  the  mat  per 
roofing  square;  (9)  average  hourly  wet- 
formed  fiberglass  mat  production  rate; 

(10)  for  operating  parameter  deviations, 
the  date,  time,  and  duration  of  each 
deviation,  the  date  and  time  corrective 
actions  were  initiated  and  completed,  a 
brief  description  of  the  cause  of  the 
deviation,  and  a  description  of  the 
corrective  actions  taken  to  return  the 
parameter  to  the  limit  or  within  the 
range  established  in  the  OMM  plan  and 
during  the  most  recent  performance  test; 

(11)  the  OMM  plan;  (12)  the  occurrence 
and  duration  of  each  startup,  shutdown, 
or  malfunction  of  the  control  device; 
(13)  actions  taken  during  startup, 
shutdown,  and  malfunction  that  are 
different  from  the  procedures  specified 
in  the  affected  source's  startup, 
shutdown,  and  malfunction  plan;  (14) 
maintenance  and  inspections  performed 
on  control  devices;  and  (15)  any  other 
information  required  to  be  recorded  by 
the  general  provisions. 

The  NESHAP  general  provisions 
require  that  records  be  maintained  for  at 
least  5  years  from  the  date  of  each 
record.  You  must  retain  the  records 
onsite  for  at  least  2  years  but  you  may 
retain  the  records  offsite  for  the 
remaining  3  years.  The  records  must  be 
readily  available  and  in  a  form  suitable 
for  efficient  inspection  and  review.  The 
files  may  be  retained  on  paper, 
microfilm,  microfiche,  a  computer, 
computer  disks,  or  magnetic  tape. 
Reports  may  be  made  on  paper  or  on  a 
labeled  computer  disk  using  commonly 
available  and  compatible  computer 
software. 

m.  What  Are  the  Impacts  ofThese 
NESHAP? 

A.  What  Are  the  Air  Emission  Impacts? 

At  the  current  level  of  control, 
nationwide  emissions  of  HAP  from  the 
14  facilities  in  the  industry  are 
estimated  to  be  approximately  268  Mg/ 
yr  (295  tons/yr).  Under  the  final 
NESHAP,  it  is  expected  that  thermal 
oxidizers  will  be  added  to  the  five 
uncontrolled  drying  and  curing  ovens, 
and  that  existing  thermal  oxidizers  will 
be  replaced  with  new  units  for  three  out 
of  the  ten  controlled  drying  and  curing 
ovens.  This  would  result  in  an 


estimated  reduction  in  nationwide  HAP 
emissions  of  199  Mg/yr  (219  tons/yr). 

Formaldehyde  emissions  from  wet- 
formed  fiberglass  mat  manufacturing 
lines  account  for  about  65  percent  of  the 
baseline  HAP  emissions.  Methanol 
emissions  account  for  approximately  30 
percent,  with  vinyl  acetate  comprising 
the  remaining  5  percent  of  the  baseline 
HAP  emissions.  (These  percentages  are 
national  averages.  The  actual  emission 
profiles  from  individual  lines  will  vary 
with  the  type  of  resin  and  binder  used.) 
Estimated  nationwide  emissions  of 
formaldehyde  from  existing  wet-formed 
fiberglass  mat  production  lines  are  174 
Mg/yr  (192  tons/yr)  at  the  current  level 
of  control.  Implementing  the  NESHAP 
will  reduce  nationwide  formaldehyde 
emissions  from  existing  sources  by 
about  130  Mg/yr  (143  tons/yr),  and 
combined  emissions  of  vinyl  acetate  and 
methanol  will  be  reduced  by  70  Mg/yr 
(77  tons/yr). 

Secondary  emissions  of  nitrogen 
oxides  (NOx)  from  thermal  oxidizer 
controls  are  formed  as  a  result  of  natural 
gas  combustion.  Total  emissions  of  NOx 
from  all  affected  sources  are  estimated 
to  increase  by  about  15  Mg/yr  (16  tons/ 
yr). 

B.  What  Are  the  Water  and  Solid  Waste 
Impacts? 

Because  compliance  with  the 
NESHAP  is  based  on  the  use  of  thermal 
oxidizers,  no  water  pollution  or  solid 
waste  impacts  would  residt  from  the 
NESHAP. 

C.  Are  There  Any  Additional 
Environmental  and  Health  Impacts? 

Reducing  HAP  emissions  will  lower 
occupational  HAP  and  VOC  exposure 
levels.  The  operation  of  thermal 
oxidizers  may  increase  occupational 
noise  levels  in  the  five  facilities  that 
currently  do  not  control  HAP  emissions. 

D.  What  Are  the  Energy  Impacts? 
Thermal  oxidizers  require  electrical 

energy  to  operate  fans.  Additional 
electrical  energy  requirements  are 
estimated  to  be  4,260  megawatt  hours 
per  year  (MW-hr/yr).  An  additional 
275,000  million  British  thermal  imits 
per  year  (Btu/yr)  of  natural  gas  are 
estimated  to  be  required  for  eight 
additional  thermal  oxidizers  that  would 
be  added  to  existing  soxut:es.  The  total 
additional  energy  (electricity  and 
natural  gas)  required  as  a  result  of  the 
NESHAP  is  290  billion  Btu/yr  in  the 
fifth  year  following  promulgation  of  the 
NESHAP. 

We  do  not  have  sufficient  information 
to  predict  the  niunber  of  new  glass  mat 
production  lines  that  will  be  built  and 
come  on  line  in  the  5  years  after 


promulgation  or  to  predict  the  energy 
needs  for  control  devices  on  those  new 
lines.  However,  the  average  energy  need 
for  the  control  device  on  a  new  line 
would  be  about  the  same  as  the  average 
energy  need  for  a  control  device  on  an 
existing  line,  or  about  530  MW-hr/yr  of 
electricity  and  34.400  million  Btu  of 
natural  gas. 

E.  What  Are  the  Cost  Impacts? 

Cost  impacts  of  the  final  NESHAP  for 
drying  and  curing  ovens  were  analyzed 
using  site-specific  information  included 
in  the  TAPPI  survey  responses  coupled 
with  procedures  from  the  "OAQPS  Cost 
Manual."  For  some  facilities  where  site- 
specific  data  necessary  for  estimating 
costs  (e.g.,  a  vent  flow  rate)  were  not 
available,  average  factors  developed 
from  industry  survey  data  were  used  to 
estimate  the  missing  data. 

The  total  capital  costs  to  achieve  the 
final  NESHAP  are  estimated  to  be 
$5,272,000.  These  capital  cost  impacts 
arise  from  the  purchase  and  installation 
of  eight  thermal  oxidizers — five  thermal 
oxidizers  for  the  five  facilities  without 
existing  controls  and  three  thermal 
oxidizers  for  three  facilities  that  must 
replace  existing  thermal  oxidizers  that 
cannot  meet  the  final  NESHAP.  The 
average  capital  cost  of  installing  a  new 
thermal  oxidizer  is  estimated  at 
$716,000  per  oxidizer.  The  capital  cost 
estimate  to  install  a  new  thermal 
oxidizer  to  achieve  compliance  includes 
the  cost  of  auxiliary  burners, 
combustion  chambers,  primary  heat 
exchangers,  weather-tight  housing  and 
insulation,  a  fan,  flow  and  temperature 
controls',  a  stack,  and  structural 
supports. 

The  monitoring  requirements  for  the 
thermal  oxidizer  operating  temperature 
are  not  current  industry  practice  and  are 
expected  to  impose  additional  costs  on 
facilities  with  existing  thermal 
oxidizers.  To  estimate  the  impact  of  the 
additional  monitoring  equipment  (i.e..  a 
data  logging  system),  a  cost  of  $7,000 
($1,000  for  each  of  the  seven  facilities 
with  an  existing  thermal  oxidizer  that  is 
achieving  the  NESHAP)  was  included  in 
the  capital  cost  estimate.  No  additional 
capital  costs  were  estimated  for 
monitoring  equipment  for  the  new 
thermal  oxidizers  since  temperature 
monitors  and  recording  devices  are 
standard  equipment  and  are  included  in 
the  cost  estimates  for  new  thermal 
oxidizers. 

The  total  annualized  cost  of  the  final 
NESHAP  for  eight  new  thermal 
oxidizers  is  about  $2,414,000.  The 
average  annual  cost  for  a  typical  facility 
that  installs  a  new  thermal  oxidizer  is 
$302,000.  The  annualized  cost  estimate 
includes  the  cost  of  operation. 
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maintenance,  supervisory  labor, 
maintenance  materials,  utilities, 
administrative  charges,  taxes,  insurance, 
and  capital  recovery. 

F.  What  Are  the  Economic  Impacts? 

Fourteen  facilities  owned  by  nine 
different  companies  produce  wet- 
formed  fiberglass  mat  domestically.  All 
of  these  facilities  may  potentially  be 
affected  by  the  NESHAP  because  they 
are  major  sources  or  are  collocated  with 
other  sources  (e.g.,  asphalt  roofing 
plants)  that  together  may  be  major 
sources. 

The  estimated  nationwide  annualized 
cost  of  the  NESHAP  is  $1,595  million. 
This  cost  estimate  represents 
approximately  0.069  percent  of  the  1995 
sales  revenues  for  domestically 
produced  wet-formed  fiberglass  mat. 
Based  upon  this  estimate,  it  is 
reasonable  to  assume  that  market  price 
increases  and  production  decreases 
resulting  from  the  final  NESHAP  are 
likely  to  be  very  small.  Thus,  we 
conclude  that  the  final  NESHAP  are  not 
likely  to  have  a  significant  economic 
impact  on  the  wet-formed  fiberglass  mat 
industry  as  a  whole  or  on  secondary 
markets  such  as  the  labor  market  and 
foreign  trade. 

We  performed  a  streamlined 
economic  analysis  to  determine  facility- 
specific  impacts.  The  facility-specific 
impacts  are  examined  by  calculating  the 
ratio  of  the  estimated  annualized  costs 
of  emission  controls  for  each  facility  to 
the  estimated  revenues  per  facility  (i.e., 
a  cost-to-sales  ratio)  to  assess  the 
likelihood  of  facility  closures  and 
employment  impacts.  Cost-to-sales 
ratios  refer  to  the  change  in  the  cost  of 
emission  controls  divided  by  the  sales 
revenue  of  wet-formed  fiberglass  mat, 
the  goods  produced  in  the  process  for 
which  additional  pollution  control  is 
required.  This  ratio  can  be  estimated  for 
either  individual  firms  or  as  an  average 
for  some  set  of  firms  such  as  affected 
small  business  firms.  While  it  has 
different  significance  for  different 
market  situations,  it  is  a  good  rough 
gauge  of  potential  impact.  If  costs  for  the 
individual  (or  group  of)  firms  are 
completely  passed  onto  the  purchasers 
of  the  good(s)  being  produced,  the  ratio 
is  an  estimate  of  the  price  change  (in 
percentage  form  after  multiplying  the 
ratio  by  100).  If  costs  are  completely 
absorbed  by  the  producer,  this  ratio  is 
an  estimate  of  changes  in  pretax  profits 
(in  percentage  form  after  multiplying 
the  ratio  by  100).  The  distribation  of 
cost-to-sales  ratios  across  the  whole 
market,  the  competitiveness  of  the 
market,  and  profit-to-sales  ratios  are 
among  the  obvious  factors  that  may 
influence  the  significance  of  any 


particular  cost-to-sales  ratio  for  an 
individual  facility. 

For  these  NESHAP,  a  cost-to-sales 
ratio  exceeding  1  percent  was 
determined  to  be  an  initial  indicator  of 
the  potential  for  a  significant  facility 
impact.  Each  of  the  14  facilities  affected 
by  the  final  NESHAP  has  cost-to-sales 
ratios  of  less  than  1  percent  of  sales. 
Therefore,  the  facility-specific  impacts 
are  not  considered  to  be  significant  for 
any  facility  affected  by  the  NESHAP.  No 
facility  is  likely  to  close  as  a  result  of 
the  final  NESHAP.  Facilities  in  the  wet- 
formed  fiberglass  mat  production 
industry  are  likely  to  increase  the  price 
charged  for  the  product  in  response  to 
market  price  changes,  to  absorb  the 
costs  with  no  price  increase,  or  to 
respond  with  a  combination  of  these 
alternatives.  The  economic  impacts  to 
consumers  and  producers  of  wet-formed 
fiberglass  mat  are  anticipated  to  be 
minimal.  The  generally  small  scale  of 
the  impacts  suggests  that  there  will  also 
be  no  significant  impacts  on  markets  for 
the  products  made  using  wet-formed 
fiberglass  mat.  For  more  information, 
consult  the  economic  impact  report 
entitled  "Economic  Impact  Analysis  for 
the  Proposed  National  Emission 
Standard  for  Hazardous  Air  Pollutants 
from  the  Production  of  Wet-Formed 
Fiberglass  Mat,"  January  1999  (Docket 
A-97-54). 

IV.  Summary  of  Changes  Since 
Proposal 

We  have  made  changes  in  the  final 
NESHAP  for  wet-formed  fiberglass  mat 
production  facilities  in  response  to 
comments  on  the  proposed  rule.  The 
principal  changes  made  since  proposal 
are  siunmarized  below.  Additional 
discussion  of  changes  and  the  rationale 
for  these  changes  is  presented  in  section 
V  of  this  preamble. 

A.  Operating  Limits 

In  §  63.2984,  we  have  removed  the 
operating  limits  for  binder  urea- 
formaldehyde  (UF)  content,  UF  resin 
solids  content,  UF  resin  solids  per  ton 
of  product,  product  loss-on-ignition, 
and  production  rate.  They  have  been 
replaced  with  an  operating  limit  for 
maximiun  hoinly  urea-formaldehyde 
resin  solids  application  rate,  measured 
as  the  urea-formaldehyde  resin  solids 
left  in  the  product  after  curing. 

B.  Performance  Test  and  Initial 
Compliance  Pmvisions 

We  revised  §  63.2993  of  the  final  rule 
to  allow  the  use  of  either  EPA  Method 
318,  "Extractive  FTIR  Method  for  the 
Measurement  of  Emissions  from  the 
Mineral  Wool  and  Wool  Fiberglass 
Industries"  for  measuring  formaldehyde 


concentrations,  or  EPA  Method 
316, "Sampling  and  Analysis  for 
Formaldehyde  Emissions  from 
Stationary  Sources  in  the  Mineral  Wool 
and  Wool  Fiberglass  Industries." 

C.  Monitoring  Requirements 

In  §  63.2984(a),  we  revised  the  rule  to 
clarify  that  a  deviation  of  a  process  or 
control  device  parameter  from  a  level 
established  diuing  a  performance  test  is 
a  deviation  from  an  operating  limit  and 
is  separately  enforceable  from  the 
emission  limit  in  §  63.2983.  We  also 
added  a  definition  of  Deviation  in 
§  63.3004  of  the  final  rule. 

In  response  to  comments,  we  revised 
§  63.2984(d)  of  the  final  rule  to  delete 
the  requirement  to  reference  the 
operating  limits  in  the  40  CFR  part  70 
operating  permit  application.  Instead, 
you  will  include  the  operating  limits  in 
the  OMM  plan  and  reference  the  OMM 
plan  in  the  40  CFR  part  70  operating 
permit  application.  You  must  also 
include  the  operating  limits  or  ranges  in 
the  notification  of  compliance  status 
and  the  performance  test  report  required 
under  §  63.3000(b)  and  (d),  respectively. 

In  the  final  rule,  we  have  deleted 
§  63.2988  and  the  requirement  that  you 
have  your  OMM  plan  approved  by  ihe 
Administrator.  You  must  include  in 
your  40  CFR  part  70  operating  permit  a 
requirement  that  you  develop  an  OMM 
plan  and  operate  according  to  it  at  all 
times.  To  revise  the  operating  limits 
specified  in  your  OMM  plan,  you  must 
conduct  a  new  performance  test  and 
include  the  revised  operating  limits  in 
the  notification  of  compliance  status 
and  performance  test  results  submitted 
to  the  Administrator  after  the  test.  You 
must  also  include  the  revised  operating 
limits  in  the  revised  OMM  plan.  You 
may  begin  operating  according  to  the 
revised  operating  limits  as  soon  as  you 
have  completed  the  performance  test 
demonstrating  compliance. 

We  revised  §  63.2994(b)(1)  of  the  final 
rule  to  allow  the  gas  temperature 
monitoring  device  to  be  installed  either 
at  the  exit  of  the  combustion  zone  or  at 
the  location  specified  by  the 
manufacturer.  However,  the  temperatine 
monitoring  device  must  be  installed  in 
a  location  before  any  heat  recovery  or 
heat  exchange  equipment,  and  it  must 
remain  in  the  same  location  for  both  the 
performance  test  and  the  continuous 
monitoring  of  the  temperature. 

In  response  to  comments,  we  have 
revised  the  monitoring  requirements  in 
§  63.2996  so  that  you  must  monitor  and 
record  the  data  needed  to  calculate  the 
hourly  urea-formaldehyde  resin  solids 
application  rate. 
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D.  Definitions 

In  response  to  comments,  we  replaced 
the  definition  of  Binder  formulation 
urea  formaldehyde  content  with  a 
definition  of  Urea  formaldehyde  content 
in  binder  formulation  for  clarification 
purposes. 

V.  Summary  of  Responses  to  Major 
Comments 

J  We  received  five  comment  letters  qn 
the  proposed  NESHAP  for  wet-formed 
fiberglass  mat  production.  A  copy  of 
each  comment  letter  is  available  for 
public  inspection  in  the  docket  for  the 
rulemaking. 

We  reviewed  and  carefully  considered 
all  of  the  comments  received  and  made 
changes  to  the  rule  where  appropriate. 
A  summary  of  responses  to  major 
comments  received  on  the  proposed 
rule  is  presented  below.  Additional 
discussion  of  our  responses  to  public 
comments  is  presented  in  the  document 
"National  Emission  Standards  for  Wet- 
Formed  Fiberglass  Mat  Production — 
Background  for  Promulgated  Standards, 
Comment  and  Response  Document" 
which  is  in  the  docket. 

Comment:  One  commenter  stated  that 
basing  the  operating  limits  and 
monitoring  requirements  on  resin  fr«e- 
fbrmaldehyde  content,  binder  UF 
content,  resin  UF  solids  content,  resin 
UF  solids  content  per  ton  of  product, 
and  product  loss-on-ignition  (LOI)  is  not 
practical  because  most  manufacturers 
do  not  have  a  single  product  that  has  the 
maximum  value  for  all  these 
parameters.  Therefore,  the  facility 
operators  would  need  to  perform  several 
performance  tests  using  different 
products  with  the  maximum  for  each  of 
these  variables. 

The  commenter  reconunended  that 
EPA  specify  an  operating  standard  and 
monitoring  requirement  only  for  urea- 
formaldehyde  (dry)  weight  per  roofing 
square  (100  square  feet)  of  product. 
According  to  the  commenter, 
formaldehyde  is  emitted  as  the  UF 
binder  cures  and  bonds  the  glass  fibers 
together  into  a  mat.  The  greater  the 
amoxint  of  UF  binder  solids  per  square 
of  mat,  the  greater  the  formaldehyde 
emissions  per  square  of  mat,  according 
to  the  commenter. 

The  conunenter  suggested  using  the 
following  equation  for  calculating  the 
poimds  of  UF  solids  per  square  of  mat: 


UF  Solids 


=  LOIxUFLxMWs 


Square  of  Mat 

Where: 

X)I  =  loss  on  ignition  (percent); 

JFL  =  UF-to-latex  ratio  in  the  binder 
(percent  of  UF  solids  in  total 
combined  solids  for  UF  and  latex): 


MW  =  weight  of  the  mat  per  square 
(pounds  per  roofing  square). 

Response:  We  agree  with  the 
commenter  that  the  suggested 
monitoring  parameters  better  predict 
potential  emissions  than  those  in  the 
proposed  standards  and  offer  greater 
operating  flexibility.  We  have  revised 
the  testing,  monitoring,  and  operating 
limit  requirements  in  the  final  rule  to 
reflect  the  approach  recommended  by 
the  commenter. 

The  final  rule  establishes  an  operating 
limit  for  UF  solids  hourly  application 
rate.  This  operating  limit  is  based  on  the 
equation  suggested  by  the  commenter, 
with  the  addition  of  a  term  for  the  glass 
mat  production  rate  (squares  per  hour) 
so  the  hoinly  UF  solids  application  rate 
is  calculated. 

You  must  conduct  the  performance 
test  while  producing  a  product  with  the 
greatest  hourly  UF  solids  application 
rate.  The  hourly  UF  solids  application 
rate  is  the  product  of  UF  solids  per 
square  of  mat  times  the  hourly 
production  rate  in  squares.  The  homly 
UF  solids  application  rate  achieved 
diuing  the  initial  performance  test  will 
become  an  operating  limit  that  you 
cannot  exceed  after  the  test.  After  the 
compliance  test,  you  must  monitor  the 
parameters  used  to  calculate  the  hourly 
UF  solids  application  rate  and  use 
Equation  3  of  §  63.2995  of  the  final  rule 
to  ensure  compliance  with  the  operating 
lumit  for  hoiuly  UF  solids  application 
rate. 

We  continue  to  believe  that  the  resin 
free-formaldehyde  content  is  an 
important  variable  affecting  emissions. 
Therefore,  the  final  rule  still  requires  an 
operating  limit  for  the  resin  fr«e- 
formaldehyde  content.  The  operating 
limit  established  for  the  resin  fr«e- 
formaldehyde  content  during  the  initial 
performance  test  must  not  be  exceeded 
after  the  initial  performance  test. 
Continuous  compliance  with  the 
operating  limit  will  be  determined 
through  resin  pinchase  specifications 
and  records.  These  records  are  the 
miniTniim  data  requirements  necessary 
to  verify  continuous  compliance  with 
the  operating  limit. 

Comme/if;  One  commenter  asked  EPA 
to  revise  the  provisions  of 
§  63.2989(a)(4)  and  (b)  for  changing  an 
approved  OMM  plan.  As  currently 
written,  a  facility  that  has  proposed 
changes  to  its  approved  plan  must 
continue  to  operate  according  to  the 
approved  plan  pending  the 
Administrator's  approval  of  the 
proposed  changes.  The  commenter 
advocates  that  a  facility  be  allowed  to 
operate  according  to  the  proposed 
changes,  pending  the  Administrator's 


approval  of  the  revised  plan,  after  they 
have  demonstrated  compliance  with  the 
formaldehyde  emission  limits.  The 
commenter  stated  that  the  suggested 
change  is  consistent  with  the  title  V 
permit  application  shield. 

Response:  The  EPA  believes  the 
commenter  is  incorrect  that  there  is  a 
corresponding  provision  for  permit 
revisions  in  title  V  of  the  CAA  or  the 
permit  regiilations  in  40  CFR  part  70. 
The  permit  application  shield  applies 
only  to  the  original  permit  application 
and  renewals.  The  shield  protects  the 
facility  from  enforcement  actions  for 
operating  without  a  permit  in  cases 
where  the  facility  submits  an 
application  on  time,  but  there  are  delays 
in  issuing  the  permit.  However,  the 
permit  application  shield  does  not 
apply  to  permit  revisions.  A  facility 
owner  or  operator  submitting  an 
application  to  revise  their  operating 
permit  must  operate  under  flie  approved 
permit  until  the  revised  permit  is 
approved. 

However,  we  have  revised  the 
provisions  of  §  63.2988  to  delete  the 
provisions  requiring  the  Administrator's 
approval  of  a  facility's  OMM  plan.  We 
have  also  modified  the  provisions  of 
§  63.2989(a)(1)  through  (4)  to  allow  a 
facility  to  make  changes  to  the  OMM 
plan  without  the  requirement  for 
obtaining  the  Administrator's  approval. 
Changes  in  operating  limits  still  require 
another  performance  test  to  verify 
compliance.  In  addition,  we  have 
revised  §  63.2984(d)  of  the  final  rule  to 
delete  the  requirement  to  reference  the 
operating  standards  and  then  allowable 
ranges  or  limits  in  the  40  CFR  part  70 
permit.  Instead,  your  OMM  plan  must 
be  incorporated  by  reference  in  your 
title  V  permit.  These  changes  allow  you 
to  revise  the  allowable  ranges  or  limits 
of  the  operating  standards  without 
reopening  your  permit  or  going  through 
an  approval  process.  We  have  also 
added  paragraph  (c)  to  §  63.2989  which 
provides  that  if  you  can  anticipate 
potential  changes  to  operating 
conditions  or  multiple  operating 
conditions  while  demonstrating 
compliance  dming  an  imtial  or  most 
recent  performance  test,  then  those 
anticipated  operating  conditions  could 
be  accoimted  for  in  the  OMM  plan,  and 
the  plan  would  not  need  to  be  revised 
later.  The  purpose  of  the  OMM  plan  is 
to  ensure  compliance  while  at  the  same 
time  allowing  the  owner  or  operator  of 
the  affected  source  flexibility  to  operate 
under  representative  conditions  for  the 
afiiected  source. 

Comment:  One  commenter  asked  EPA 
to  revise  §  63.2993  to  allow  the  use  of 
EPA  Method  318,  "Extractive  Foinier 
Transfer  Infrared  Spectrometry  (FTIR) 
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for  Measurement  of  Emissions  from  the 
Mineral  Wool  and  Wool  Fiberglass 
Industries,"  for  measiiring 
formaldehyde  concentrations. 
Response:  We  agree  with  the 
commenter  that  fiacilities  should  be  able 
to  use  FTIR,  as  specified  in  EPA  Method 
318,  to  measure  formaldehyde 
concentrations.  Therefore.  §  63.2993  of 
the  final  rule  has  been  revised  to  allow 
the  use  of  either  EPA  Method  316, 
"Sampling  and  Analysis  for 
Formaldehyde  Emissions  from 
Stationary  Sources  in  the  Mineral  Wool 
and  Wool  Fiberglass  Industries,"  or  EPA 
Method  318  (FTIR)  to  measiu« 
formaldehyde  concentrations. 

Comment:  The  proposal  preamble 
stated  that  EPA  estimates  that  only  one 
of  the  two  small  business  companies  in 
the  glass  mat  industry  will  have  to 
install  an  add-on  control  device  at  its 
plant  (65  FR  34289).  As  stated  in  the 
preamble,  EPA  estimates  that  the  annual 
control  cost  for  this  one  small  business 
would  not  exceed  1  percent  of  total 
sales  of  the  company.  A  representative 
of  the  facility  in  question  disagreed  with 
EPA's  estimate  and  stated  that  if  this 
facility  is  required  to  install  a  thermal 
oxidizer,  the  cost-to-sales  ratio  would  be 
greater  than  1  percent  of  sales.  The 
comment  letter  and  included  test  report 
for  this  glass  mat  facility  indicated  that 
total  HAP  emissions  from  the  wet- 
formed  fiberglass  mat  production  line  at 
the  plant  are  less  than  10  tons  per  year. 

Response:  We  estimated  the 
annualized  cost  of  a  thermal  oxidizer  for 
the  facility  in  question  based  on  the 
volimietric  flow  rate  from  the  drying 
and  curing  oven  submitted  by  the 
facility  in  response  to  the  EPA  survey. 
We  had  no  other  site-specific 
information  that  woidd  have  resulted  in 
a  more  accurate  cost  estimate.  The 
svirvey  response  from  the  facility 
reported  a  volumetric  flow  rate  from  the 
glass  mat  line  stack  of  747  standard 
cubic  feet  per  minute  (scftn).  Based  on 
this  flow  rate,  we  estimated  that  the 
total  annual  cost  would  be  0.344  percent 
of  annual  sales  for  the  company. 
However,  the  flow  rate  reported  in  the 
test  report  submitted  with  the  comment 
letter  was  2,520  scfm.  We  revised  the 
estimated  annual  add-on  control  costs 
using  this  higher  flow  rate,  but  the 
revised  annual  cost  is  still  less  than  the 
threshold  (1.0  percent  of  sales)  used  as 
an  indicator  in  considering  whether  the 
rule  has  a  significant  economic  impact 
on  small  businesses. 

Since  the  estimated  cost  as  a 
percentage  of  sales  is  relatively 
minimal,  it  is  anticipated  that  the  final 
rule  will  not  have  a  significant  impact 
on  this  company's  profitability. 
Nonetheless,  EPA  has  tried  to  reduce 


the  impact  of  this  rule  on  small  entities 
by  providing  flexibility  by  offering  a 
choice  of  compliance  and  monitoring 
options.  Compliance  options  include 
mass  emission  limits  or  percent 
reduction  standards.  Compliance  with 
the  standards  can  be  achieved  through 
the  use  of  a  thermal  oxidizer,  other 
control  devices,  or  process 
modifications  that  meet  the  standards.. 
Finally,  if  the  facility  in  question,  after 
considering  all  operations  present  at  the 
source,  is  not  a  major  source  of  HAP 
emissions,  it  would  not  be  subject  to  the 
NESHAP  and  would  have  no 
compliance  costs  as  a  residt  of  the 
standards. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866— Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "sigiiificant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  pn^rams,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  significant 
regulatory  action  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

B.  Executive  Order  13132— Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiire 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 


regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  considts  with 
State  and  local  officials  early  in  the 
process  of  developing  the  rule.  The  EPA 
also  may  not  issue  a  regulation  that  has 
federalism  implications  and  that 
preempts  State  law  unless  the  EPA 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
rule. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  svunmary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  siunmary  of  the  nature  of 
their  concerns  and  the  EPA's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  final  rule  with  federalism 
implications  to  OMB  for  review 
pursuant  to  Executive  Order  12866,  EPA 
must  include  a  certification  from  its 
federalism  official  stating  that  EPA  has 
met  the  requirements  of  Executive  Otder 
13132  in  a  meaningful  and  timely 
manner. 

Today's  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  is  because 
today's  rule  applies  to  affiected  sources 
in  the  wet-formed  fiberglass  mat 
industry,  not  to  State  or  local 
governments.  Nor  will  State  law  be 
preempted,  or  any  mandates  be  imposed 
on  State  or  local  govermnent.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  today's 
final  rule.  The  EPA  notes,  however,  that 
although  not  required  to  do  so  by  this 
Executive  Order  (or  otherwise),  EPA  did 
consiUt  with  State  and  local  officials 
during  development  of  today's  final 
rule. 
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C.  Executive  Order  13175 — Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accoimtable  process  to 
ensiue  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
^sponsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175.  No 
known  wet-formed  fiberglass  mat 
production  facility  is  located  within  the 
jurisdiction  of  any  tribal  government. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

D.  Executive  Order  13045— Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
brder  12866,  and  (2)  concerns  the 
Environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

The  EPA  interprets  Executive  Order 
'l3045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5—501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
subject  to  Executive  Order  13045 
because  it  establishes  an  environmental 
standard  based  on  available  technology 
rather  than  reduction  of  health  risk.  No 
children's  risk  analysis  was  performed 
because  no  alternative  technologies 
exist  that  would  provide  greater 


stringency  at  a  reasonable  cost. 
Furthermore,  today's  final  rule  has  been 
determined  not  to  be  a  economically 
significant  regidatory  action  as  defined 
by  Executive  Order  12866. 

E.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
biu'densome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  it  must  have  developed, 
under  section  203  of  the  UMRA.  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  the  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this 
final  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditiwes 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year.  The 
EPA  has  also  determined  that  this  rule 
contains  no  r^ulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments  since  it  contains  no 
requirements  that  apply  to  such 
governments  or  that  impose  obligations 
upon  them.  The  total  nationwide  capital 
cost  for  the  standard  is  estimated  at  $5.3 


million;  the  annualized  nationwide  cost 
is  estimated  at  $2.4  million.  Thus, 
today's  final  rule  is  not  subject  to  the 
requirements  of  the  UMRA. 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601,  et  seq. 

The  RFA  generally  requires  an  agency 
to  conduct  a  regidatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  imless  the  agency 
certifies  that  the  nde  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  has  less  than  750  employees:  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  coimty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independenUy 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  the  final  rule  on  small 
entities,  we  have  determined  that  only 
two  of  the  nine  companies  producing 
wet-formed  fiberglass  mat  are  small 
businesses.  One  of  these  small 
businesses  is  not  anticipated  to  incur 
emission  control  costs  because  it 
already  has  controls  in  place  which  ' 
should  achieve  the  MACT  emission 
levels.  Therefore,  only  one  small  firm  in 
the  wet-formed  fiberglass  mat 
production  industry  is  likely  to  incin 
emission  control  costs  as  a  result  of  the 
rule,  After  the  proposed  rule  was 
published,  the  company  submitted 
information  indicating  that  HAP 
emissions  from  the  facility's  glass  mat 
line  are  less  than  10  tons  per  year  and, 
thus,  it  is  not  a  major  source.  However, 
this  particular  glass  mat  line  is 
collocated  with  an  asphalt  roofing 
manufacturing  facility  and  emissions 
from  all  collocated  sources,  in  aggregate, 
must  be  considered  in  determining 
whether  a  source  is  a  major  source.  The 
company  also  stated  in  their  letter  that  . 
if  this  facility  is  required  to  install  a 
thermal  oxidizer  as  a  result  of  the  rule, 
their  cost-to-sales  ratio  would  be  greater 
than  1  percent.  As  a  result.  EPA  revised 
the  estimated  annual  add-on  control 
costs  for  this  facility  using  the  higher 
flow  rate  of  2,520  scfm  as  reported  in 
the  comment  from  this  fecility. 
However,  the  revised  annual  cost-to- 
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sales  ratio  is  still  less  than  the  threshold 
(1.0  percent  of  sales)  used  as  an 
indicator  in  considering  whether  the 
nile  has  a  significant  economic  impact 
on  small  businesses.  As  a  result  of  the 
increased  costs  of  emission  controls, 
this  small  entity  in  the  affected  industry 
will  likely  either  increase  the  price  of  its 
product  in  response  to  a  market  change 
in  price,  will  absorb  the  cost  increase 
with  no  price  increase,  or  will  respond 
with  a  combination  of  these  responses. 
Since  the  estimated  costs  as  a 
percentage  of  sales  are  relatively 
minimal,  it  is  anticipated  that  the  rule 
will  not  have  a  significant  impact  on 
this  company's  profitability  if,  indeed,  it 
is  a  major  source  and  subject  to  the 
NESHAP. 

Although  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  the  rule  on  small  entities  by 
providing  flexibihty  by  offering  a  choice 
of  compliance  and  monitoring  options. 
Compliance  options  include  mass 
emission  limits  or  percent  reduction 
standards.  Compliance  with  the  final 
standards  can  be  achieved  through  the 
use  of  a  thermal  oxidizer  or  other 
control  device.  Pollution  prevention 
practices,  such  as  process  modifications, 
are  also  included  in  the  rule. 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  have  been 
submitted  for  approval  to  0MB  under 
the  requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
An  Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1964.01).  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Office  of  Environmental  Information, 
Collection  Strategies  Division  (2822), 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  or  by  calling 
(202)  260-2740.  A  copy  may  also  be 
downloaded  off  the  Internet  at  http:// 
www.epa.gov/icr.  The  information 
requirements  are  not  effective  imtil 
OMB  approves  them. 

The  uuormation  requirements 
contained  in  the  NESHAP  are  necessary 
to  determine  initial  and  continuous 
compliance  with  the  emission 
standards.  The  information 
requirements  include  the  notification, 
recordkeeping,  and  reporting 
requirements  of  the  NESHAP  general 
provisions,  authorized  imder  section 
114  of  the  CAA  (42  U.S.C.  7414).  which 
are  mandatory  for  all  OMmers  or 
operators  subject  to  national  emission 
standards.  All  information  submitted  to 
EPA  for  which  a  claim  of  confidentiality 


is  made  is  safeguarded  according  to 
Agency  policies  in  40  CFR  part  2, 
subpart  B.  The  rule  does  not  require  any 
notifications  or  reports  beyond  the 
minimum  required  by  the  general 
provisions.  Subpart  HHHH  requires 
additional  records  of  information 
specific  to  the  wet-formed  fiberglass  mat 
production  industry  which  are  needed 
to  determine  compliance  with  the  rule. 

The  aimual  public  reporting  and 
recordkeeping  burden  for  this  collection 
is  estimated  at  2,983  labor  hours  per 
year  at  an  annual  cost  of  $98,183.  This 
estimate  includes  an  initial  performance 
test  and  report  (with  repeat  tests  where 
needed):  one-time  preparation  of  a 
startup,  shutdown,  and  malfunction 
plan  with  semiannual  reports  of  any 
event  in  which  the  procedures  in  the 
plan  were  not  followed;  semiannual 
deviation  reports;  notifications;  the 
OMM  plan;  and  recordkeeping.  The 
annualized  capital  cost  associated  with 
monitoring  requirements  is  estimated  at 
$2,300. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating,  verifying, 
processing,  maintaining,  disclosing,  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to 
respond  to  a  collection  of  information; 
search  existing  data  sources;  complete 
and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  nimaber. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA),  Public  Law  104-113, 
directs  all  Federal  Agencies  to  use 
volimtary  consensus  standards  in 
regulatory  and  procurement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  (VCS)  are  technical  standards 
(such  as  materials  specifications,  test 
methods,  sam|$ling  procedures,  and 
business  practices)  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  The  NTTAA  requires 
Federal  agencies  to  provide  Congress, 


through  annual  reports  to  OMB,  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary 
consensus  standards.    

Consistent  with  the  NTTAA,  the  EPA 
conducted  searches  to  identify 
volimtary  consensus  standards  for  the 
EPA's  emissions  sampling  and  analysis 
reference  methods  and  industry 
recommended  materials  analysis 
procedures  cited  in  this  rule.  Candidate 
volimtary  consensus  standards  for 
materials  analysis  were  identified  for 
product  loss-on-ignition  and  free- 
formaldehyde  content.  Consensus 
comments  provided  by  industry  experts 
were  that  the  candidate  standards  did 
not  meet  industry  materials  analysis 
reqvdrements.  Therefore,  EPA  has 
determined  that  these  VCS  were 
impractical  for  the  wet-formed  fiberglass 
mat  production  NESHAP.  The  EPA.  in 
consultation  with  TAPPI,  has 
formulated  industry-specific  materials 
analysis  consensus  standards  which 
were  proposed  along  with  the  proposed 
rule  and  are  published  with  the  final 
rule  as  appendix  A  and  appendix  B. 

The  EPA  search  to  identify  VCS  for 
the  EPA's  emissions  sampling  and 
analysis  reference  methods  cited  in  this 
rule  identified  six  candidate  standards 
that  appeared  to  have  possible  use  in 
lieu  of  EPA  standard  reference  methods. 
However,  after  reviewing  available 
standards,  EPA  determined  that  four  of 
the  candidate  consensus  standards 
identified  for  measuring  emissions  of 
the  HAP  or  surrogates  subject  to 
emission  limits  in  the  rule  would  not  be 
practical  due  to  lack  of  equivalency, 
docimientation,  and  validation  data. 
Two  of  the  remaining  candidate 
consensus  standards  are  new  standards 
under  development  that  EPA  plans  to 
follow,  review  and  consider  adopting  at 

a  Intnr  HfltP 

Section  63.2993  of  subpart  HHHH 
lists  the  EPA  testing  methods.  These 
testing  methods  have  been  used  by 
States  and  industry  for  more  than  10 
years. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801.  et  seq.,  as  added  by  the 
SBREFA,  generally  provides  that  before 
a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  Therefore,  we  will  submit 
a  report  containing  this  final  rule  and 
other  reqiiired  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federmi 
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Register.  A  major  rule  carmot  take  effect 
imtil  60  days  after  it  is  p\iblished  in  the 
Federal  Register.  This  final  rule  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2),  and  therefore  will  be  effective 
April  11,  2002. 

/.  Executive  Order  13211— Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211  (66  FR  28355,  May  22,  2001) 
because  it  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  The  EPA 
has  determined  that  this  rule  will  not 
affect  in  a  material  way  productivity, 
competition,  or  prices  in  the  energy 
sector.  The  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency  regarding  energy.  In 
addition,  it  will  not  raise  novel  legal  or 
policy  issues  related  to  energy  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
Executive  Orders  12866  and  13211. 

List  of  Subiects  in  40  CFR  Part  63 

Enviroimiental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances,  Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  March  19,  2002. 
Christine  Todd  Whitman, 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  J.  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART6a-{AMENDEDl 


1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

j  Authority:  42  U.S.C.  7401  pf  seq. 
\  2.  Part  63  is  amended  by  adding 
subpart  HHHH  to  read  as  follows: 

Subpart  HHHH— National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Wet-Formed  Rbergiass  Mat 
Production 

What  This  Subpart  Covers 

63.2980  What  is  the  purpose  of  this 
subpart? 

63.2981  Does  this  subpart  apply  to  me? 

63.2982  What  parts  of  my  plant  does  this 

L subpart  cover? 
Hion  Limitations 

63.2983  What  emission  limits  must  I  meet? 

63.2984  What  operating  limits  must  I  meet? 


63.2985  When  do  I  have  to  comply  with 
these  standards? 

63.2986  How  do  I  comply  with  the    ■ 
standards? 

Operation,  Maintenance,  and  Monitoring 
Plan 

63.2987  What  must  my  operation, 
maintenance,  and  monitoring  (OMM) 
plan  include? 

63.2988  (Reserved] 

63.2989  How  do  I  change  my  (OMM)  plan? 

63.2990  Can  I  conduct  short-term 
experimental  production  runs  that  cause 
parameters  to  deviate  from  operating' 
limits? 

Testing  and  Initial  Compliance    • 
Requirements 

63.2991  When  must  I  conduct  performance 
tests? 

63.2992  How  do  I  conduct  a  performance 
test? 

63.2993  What  test  methods  must  I  use  in 
conducting  performance  tests? 

63.2994  How  do  I  verify  the  performance  of 
inonitoring  equipment? 

63.2995  What  equations  must  I  use  to 
determine  compliance? 

Monitoring  Requirements 

63.2996  What  must  I  monitor? 

63.2997  What  are  the  requirements  for 
monitoring  devices? 

Notifications,  Reports,  and  Records 

63.2998  What  records  must  I  maintain? 

63.2999  In  what  form  and  for  how  long 
must  I  maintain  records? 

63.3000  What  notifications  and  reports 
must  I  submit? 

Other  Requirements  and  Information 

63.3001  What  sections  of  the  general 
provisions  apply  to  me? 

63.3002  Who  implements  and  enforces  this 
subpart? 

63.3003  Incorporation  by  reference. 

63.3004  What  definitions  apply  to  this 
subpart? 

63.3005—63.3079     [Reserved]. 

Tables  to  Subpart  HHHH  of  Part  63 

Table  1  to  Subpart  HHHH— Minimum 

Requirements  for  Monitoring  and 

Recordkeeping 
Table  2  to  Subpart  HHHH— Applicability  of 

General  Provisions  (40  CFR  part  63, 

subpart  A)  to  Subpart  HHHH 

Appendices  to  Subpart  HHHH  of  Fait  63 

Appendix  A  to  Subpart  HHHH— Method  for 
Determining  Free-Formaldehyde  in  Urea- 
Formaldehyde  Resins  by  Sodium  Sulfite 
(Iced  &  Cooled) 

Appendix  B  to  Subpart  HHHH— Method  for 
the  Determination  of  Loss-on-Ignition 


Sut)part  HHHH— National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
for  Wet-Formed  Fit>erglass  IMat 
Production 

What  This  Subpart  Covers 

§63.2980    What  is  the  purpose  of  this 
subpart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  emis»ons  from 
facilities  that  produce  wet-formed 
fiberglass  mat.  This  subpart  also 
estabUshes  requirements  to  demonstrate 
initial  and  continuous  compliance  with 
the  emission  limitations. 

§  63.2981    Does  this  subpart  apply  to  me? 
You  must  comply  with  this  subpart  if 
you  meet  the  criteria  in  paragraphs  (a) 
and  (b)  of  this  section: 

(a)  You  own  or  operate  a  drying  and 
cming  oven  at  a  wet-formed  fiberglass 
mat  production  facility. 

(b)  Your  drying  and  curing  oven  or 
the  facility  at  which  your  drying  and 
curing  oven  is  located  is  a  major  source 
of  hazardous  air  pollutants  (HAP).  A 
major  source  is  any  stationary  source  or 
group  of  stationary  sources  located 
within  a  contiguous  area  and  under 
common  control  that  emits  or  can 
potentially  emit,  considering  controls, 
in  the  aggregate,  9.07  megagrams  (10 
tons)  or  more  per  year  of  a  single  HAP 
or  22.68  megagrams  (25  tons)  or  more 
per  year  of  any  combination  of  HAP. 

§63.2982    What  parts  of  my  plant  doe*  this 
subpart  cover? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  or  existing  affected 
source.  The  affected  source  (the  portion 
of  your  plant  covered  by  this  subpart)  is 
each  wet-formed  fiberglass  mat  drying 
and  curing  oven. 

(b)  An  affected  source  is  a  new 
affected  somt;e  if  you  commenced 
construction  of  the  affected  source  after 
May  26,  2000,  and  you  meet  the 
applicability  criteria  in  §  63.2981  at 
start-up. 

(c)  An  affected  source  is  reconstructed 
if  you  meet  the  criteria  as  defined  in 
§63.2. 

(d)  An  affected  source  is  existing  if  it 
is  not  new  or  reconstructed. 

Emission  Limitations 

§  63.2983    What  emisslort  limits  must  I 
mast? 

(a)  You  must  limit  the  formaldehyde 
emissions  from  each  drying  and  curing 
oven  by  either: 

(1)  Limiting  emissions  of 
formaldehyde  to  0.03  kilograms  or  less 
per  megagram  (0.05  poimds  per  ton)  of 
fiberglass  mat  produced;  or 
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(2)  Reducing  uncontrolled 
formaldehyde  emissions  by  96  percent 
or  more. 

(b)  [Reserved) 

§63.2964    What  operating  limits  must  I 
mestr 

(a)  You  must  maintain  operating 
parameters  within  established  limits  or 
ranges  specified  in  your  operation, 
maintenance,  and  monitoring  (OMM) 
plan  described  in  §  63.2987.  If  there  is 
a  deviation  of  any  of  the  specified 
parameters  from  the  limit  or  range 
specified  in  the  OMM  plan,  you  must 
address  the  deviation  according  to 
paragraph  (b)  of  this  section.  You  must 
comply  with  the  operating  limits 
specified  in  paragraphs  (a)(1)  through 
(4)  of  this  section: 

(1)  You  must  operate  the  thermal 
oxidizer  so  that  the  average  operating 
temperatiuB  in  any  3-hdur  block  period 
does  not  fall  below  the  temperatiu* 
established  during  your  performance 
test  and  specified  in  your  OMM  plan. 

(2)  You  must  not  use  a  resin  with  a 
free-formaldehyde  content  greater  than 
that  of  the  resin  used  diuing  your 
performance  test  and  specified  in  your 
OMM  plan. 

(3)  You  must  operate  the  wet-formed 
fiberglass  mat  production  process  so 
that  the  average  urea  formaldehyde 
resin  solids  application  rate  in  any  3- 
hour  block  period  does  not  exceed  the 
average  application  rate  achieved  during 
yoiu  performance  test  and  specified  in 
yoiu  OMM  plan. 

(4)  If  you  use  an  add-on  control 
device  other  than  a  thermal  oxidizer  or 
wish  to  monitor  an  alternative 
parameter  and  comply  with  a  different 
operating  limit,  you  must  obtain 
approval  for  the  alternative  monitoring 
imder  §63.8(0-  You  must  include  the 
approved  alternative  monitoring  and 
operating  limits  in  the  OMM  plan 
specified  in  §  63.2987. 

(b)  When  diuing  a  period  of  normal 
operations  you  detect  that  an  operating 
parameter  deviates  from  the  limit  or 
range  established  in  paragraph  (a)  of  this 
section,  you  must  initiate  corrective 
actions  within  1  hour  according  to  the 
provisions  of  your  OMM  plan.  During 
periods  of  start  up,  shut  down,  or 
malfunction  you  must  follow  your  start 
up,  shut  down  and  malfunction  plan 
(SSMP).  The  corrective  action  actions 
must  be  completed  in  an  expeditious 
manner  as  specified  in  the  OMM  plan 
or  SSMP. 

(c)  You  must  maintain  and  inspect 
control  devices  according  to  the 
procedures  specified  in  the  OMM  plan. 

(d)  You  must  include  the  operating 
limits  specified  in  paragraphs  (a)(1) 
through  (4)  of  this  section  and  their 


allowable  ranges  or  levels  in  your  OMM 
plan.  Your  40  CFR  part  70  operating 
permit  for  the  drying  and  ciuing  oven 
must  contain  a  requirement  that  you 
develop  and  operate  according  to  an 
OMM  plan  at  all  times. 

(e)  If  you  use  a  thermal  oxidizer  or 
other  control  device  to  achieve  the 
emission  limits  in  §  63.2983,  you  must 
capture  and  convey  the  formaldehyde 
emissions  from  each  drying  and  curing 
oven  according  to  the  procedures  in 
chapters  3  and  5  of  "Industrial 
Ventilation:  A  Manual  of  Reconunended 
Practice"  (23rd  Edition).  This 
publication  is  incorporated  by  reference 
in  §63.3003. 

§63.2985    Wtwn  do  I  have  to  comply  with 
these  standards? 

(a)  Existing  drying  and  curing  ovens 
must  be  in  compliance  with  this  subpart 
no  later  than  April  11,  2005. 

(b)  New  or  reconstructed  drying  and 
curing  ovens  must  be  in  compliance 
with  this  subpart  at  startup  or  by  April 
11,  2002,  whichever  is  later. 

(c)  If  your  facility  is  an  area  source 
that  increases  its  emissions  or  its 
potential  to  emit  such  that  it  becomes  a 
major  source  of  hazardous  air 
pollutants,  the  following  apply: 

(1)  Any  portion  of  the  existing  facility 
that  is  a  new  affected  source  or  a  new 
reconstructed  affected  source  must  be  in 
compliance  upon  startup. 

(2)  All  other  parts  of  the  soiuce  must 
be  in  compliance  with  this  subpart  1 
year  after  becoming  a  major  source  or  by 
April  11,  2005,  whichever  is  later. 

§63.2986    How  do  I  compty  with  the 
standards? 

(a)  You  must  install,  maintain,  and 
operate  a  thermal  oxidizer  or  other 
control  device  or  implement  a  process 
modification  that  reduces  formaldehyde 
emissions  horn  each  drying  and  curing 
oven  to  the  emission  limits  specified  in 
§63.2983. 

(b)  You  must  comply  with  the 
operating  limits  specified  in  §  63.2984. 
The  operating  limits  prescribe  the 
requirements  for  demonstrating 
continuous  compliance  based  on  the 
OMM  plan.  You  must  begin  complying 
with  the  operating  limits  on  the  date  by 
which  you  must  complete  the  initial 
performance  test. 

(c)  You  must  conduct  a  performance 
test  according  to  §§63.2991,  63.2992, 
and  63.2993  to  demonstrate  compliance 
for  each  drying  and  ciuing  oven  subject 
to  the  emission  limits  in  §  63.2983,  and 
to  establish  or  modify  the  operating 
limits  or  ranges  for  process  or  control 
device  parameters  that  will  be 
monitored  to  demonstrate  continuous 
compliance. 


(d)  You  must  install,  calibrate, 
maintain,  and  operate  devices  that 
monitor  the  parameters  specified  in 
your  OMM  plan  at  the  frequency 
specified  in  the  plan.  All  continuous 
parameter  monitoring  systems  must  be 
installed  and  operating  no  later  than  the 
applicable  compliance  date  specified  in 
§63.2985. 

(e)  You  must  prepare  and  follow  a    • 
written  OMM  plan  as  specified  in 
§63.2987. 

(f)  You  must  comply  with  the 
monitoring,  recordkeeping,  notification, 
and  reporting  requirements  of  this 
subpart  as  required  by  §§  63.2996 
through  63.3000. 

(g)  You  must  comply  with  the 
requirements  in  paragraphs  (g)(1) 
through  (3)  of  this  section. 

(1)  You  must  be  in  compliance  with 
the  emission  limits  in  §  63.2983  and  the 
operating  limits  in  §  63.2984  at  all 
times,  except  during  periods  of  startup, 
shutdown,  or  malfunction. 

(2)  You  must  always  operate  and 
maintain  your  affected  source,  including 
air  pollution  control  and  monitoring 
equipment,  according  to  the  provisions 
in  §  63.6(e)(1). 

(3)  You  must  develop  and  implement 
a  written  SSMP  according  to  the 
provisions  in  §  63.6(e)(3).  The  SSMP 
must  address  the  startup,  shutdown, 
and  corrective  actions  taken  for 
malfunctioning  process  and  air 
pollution  control  equipment. 

Operation,  Maintenance,  and 
Monitoring  Plan 

1 63.2987    What  must  my  operation, 
maintenance,  and  monitoring  (OMM)  plan 
include? 

(a)  You  must  prescribe  the  monitoring 
that  will  be  performed  to  ensure 
compliance  with  these  emission 
limitations.  Minimum  monitoring 
requirements  are  listed  in  table  1  of  this 
subpart.  Your  plan  must  specify  the 
items  listed  in  paragraphs  (a)(1)  through 
(3)  of  this  section: 

(1)  Each  process  and  control  device  to 
be  monitored,  the  type  of  monitoring 
device  that  will  be  used,  and  the 
operating  parameters  that  will  be 
monitored. 

(2)  A  monitoring  schedule  that 
specifies  the  frequency  that  the 
parameter  values  will  be  determined 
and  recorded. 

(3)  The  operating  limits  or  ranges  for 
each  parameter  that  represent 
continuous  compliance  with  the 
emission  limits  in  §  63.2983.  Operating 
limits  and  ranges  must  be  based  on 
values  of  the  monitored  parameters 
recorded  during  performance  tests. 

(b)  You  must  establish  routine  and 
long-term  maintenance  and  inspection 
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schedules  for  each  control  device.  You 
must  incorporate  in  the  schedules  the 
control  device  manufacturer's 
recommendations  for  maintenance  and 
inspections  or  equivalent  procedures.  If 
you  use  a  thermal  oxidizer,  the 
maintenance  schedule  must  include 
procedures  for  annual  or  more  frequent 
inspection  of  the  thermal  oxidizer  to 
ensure  that  the  structural  and  design 
integrity  of  the  combustion  chamber  is 
maintained.  At  a  minimum,  you  must 
meet  the  requirements  of  paragraphs 
(b)(1)  through  (10)  of  this  section: 

(1)  Inspect  all  burners,  pilot 
assemblies,  and  pilot  sensing  devices  for 
proper  operation.  Clean  pilot  sensor  if 
necessary. , 

(2)  Ensure  proper  adjustment  of 
combustion  air  and  adjust  if  necessary. 

(3)  Inspect,  when  possible,  all  internal 
structures  (such  as  baffles)  to  ensure 
structural  integrity  per  the  design 
specifications. 

(4)  Inspect  dampers,  fans,  and  blowers 
for  proper  operation. 

(5)  Inspect  motors  for  proper 
operation. 

(6)  Inspect,  when  possible, 
combustion  chamber  refractory  lining. 
Clean  and  repair  or  replace  lining  if 
necessary. 

(7)  Inspect  the  thermal  oxidizer  shell 
for  proper  sealing,  corrosion,  and  hot 
spots. 

(8)  For  the  bum  cycle  that  follows  the 
inspection,  document  that  the  thermal 
oxidizer  is  operating  properly  and  make 
any  necessary  adjustments. 

(9)  Generally  observe  whether  the 
equipment  is  maintained  in  good 
operating  condition. 

(10)  Complete  all  necessary  repairs  as 
soon  as  practicable. 

J(c)  You  must  establish  procedures  for 
sponding  to  operating  parameter 
deviations.  At  a  minimum,  the 
procedures  must  include  the 
information  in  paragraphs  (c)(1)  through 
(3)  of  this  section. 

(1)  Procedures  for  determining  the 
cause  of  the  operating  parameter 
deviation. 

(2)  Actions  for  correcting  the 
deviation  and  returning  the  operating 
parameters  to  the  allowable  ranges  or 
limits. 

(3)  Procedures  for  recording  the  date 
and  time  that  the  deviation  began  and 
ended,  and  the  times  corrective  actions 
were  initiated  and  completed. 

(d)  Your  plan  must  specify  the 
recordkeeping  procedures  to  document 
compliance  with  the  emissions  and 
(grating  limits.  Table  1  of  this  subpart 
establishes  the  Tninimnm  recordkeeping 
requirements. 


§63.2988    [Reserved] 

§  63.2989    How  do  I  change  my  OMM  plan? 

Changes  to  the  operating  limits  or 
ranges  in  your  OMM  plan  require  a  new 
performance  test. 

(a)  In  order  to  revise  the  ranges  or 
levels  established  for  your  operating 
limits  in  §  63.2984,  you  must  meet  the 
requirements  in  paragraph$  (a)(1)  and  . 
(2)  of  this  section: 

(1)  Submit  a  notification  of 
performance  test  to  the  Administrator  as 
specified  in  §  63.7(b)  to  revise  your 
operating  ranges  or  limits. 

(2)  After  completing  the  performance 
test  to  demonstrate  that  compliance 
with  the  emissions  limits  can  be  ^ 
achieved  at  the  revised  levels  of  the 
operating  limits,  you  must  submit  the 
performance  test  results  and  the  revised 
operating  limits  as  part  of  the 
notification  of  compliance  status 
required  under  §  63.9(h). 

(b)  If  you  are  revising  the  inspection 
and  maintenance  procedures  in  your 
plan  that  are  specified  in  §  63.2987(b), 
you  do  not  need  to  conduct  a  new 
performance  test. 

(c)  If  you  plan  to  operate  your  process 
or  control  device  under  alternative 
operating  conditions  and  do  not  wish  to 
revise  your  OMM  plan  when  you 
change  operating  conditions,  you  can 
perform  a  separate  compliance  test  to 
establish  operating  limits  for  each 
condition.  You  can  then  include  the 
operating  limits  for  each  condition  in 
your  OK^  plan.  After  completing  the 
performance  tests,  you  must  record  the 
date  and  time  when  you  change 
operations  fixim  one  condition  to 
another,  the  condition  under  which  you 
are  operating,  and  the  operating  limits 
that  apply  under  that  condition,  ff  you 
can  perform  a  single  performance  test 
that  establishes  the  most  stringent 
operating  limits  that  cover  all 
alternative  operating  conditions,  then 
you  do  not  need  to  comply  with  the 
provisions  of  this  paragraph. 

§63.2990    Can  i  conduct  short-term 
experimental  production  runs  that  cause 
parametera  to  deviate  from  operating 
limNs? 

With  the  approval  of  the 
Administrator,  you  may  conduct  short- 
term  experimental  production  runs 
during  which  your  operating  parameters 
deviate  fit)m  the  operating  limits. 
Experimental  runs  may  include,  but  are 
not  limited  to,  runs  using  resin  with  a 
higher  fi«e-fonnaldehyde  content  than 
specified  in  the  OMM  plan,  or  using 
experimental  pollution  prevention 
techniques.  To  conduct  a  short-term 
experimental  production  run,  you  must 
complete  the  requirements  in 
paragraphs  (a)  and  (b)  of  this  section. 


(a)  Prepare  an  application  to  the 
Administrator  for  approval  to  conduct 
the  experimental  production  runs.  Your 
application  must  include  the  items 
listed  in  paragraphs  (a)(1)  through  (6)  of  " 
this  section. 

(1)  The  purpose  of  the  experimental 
production  run. 

(2)  Identification  of  the  affected  line. 

(3)  An  explanation  of  how  the 
operating  parameters  will  deviate  from 
the  previously  approved  ranges  and 
limits. 

(4)  The  diuation  of  the  experimental 
production  run. 

(5)  The  date  and  time  of  the 
experimental  production  run. 

(6)  A  description  of  any  emission 
testing  to  be  performed  during  the 
experimental  production  run. 

(b)  Submit  the  application  to  the 
Administrator  for  approval  at  least  30 
days  before  you  conduct  the 
experimental  production  run. 

(c)  If  you  conduct  such  experimental 
production  runs  without  first  receiving 
approval  from  the  Administrator,  then 
you  must  conduct  a  performance  test 
under  those  same  experimental 
production  run  conditions  to  show  that 
you  were  in  compliance  with  the 
formaldehyde  emission  limits  in 
§63.2983. 

Testing  and  Initial  Compliance 
Requirements 

§  63.2991    When  must  I  conduct 
performance  tests? 

You  must  conduct  a  performance  test 
for  each  drying  and  curing  oven  subject 
to  this  subpart  according  to  the 
provisions  in  paragraphs  (a)  through  (c) 
of  this  section: 

(a)  Initially.  You  must  conduct  an 
initial  performance  test  no  later  than 
180  days  after  the  applicable 
compliance  date  specified  in  §  63.2985. 
The  initial  performance  test  is  used  to 
demonstrate  initial  compliance  and 
establish  operating  parameter  limits  and 
ranges  to  be  used  to  demonstrate 
continuous  compliance  vdth  the 
emission  standards. 

(b)  Every  5  years.  You  must  conduct 
a  performance  test  every  5  years  as  part 
of  renewing  your  40  CFR  part  70 
operating  permit. 

(c)  To  change  your  OMM  plan.  You 
must  conduct  a  performance  test 
according  to  the  requirements  specified 
in  §  63.2992  to  change  the  limit  or  range 
for  any  operating  limit  specified  in  your 
OMM  plan  established  during  a 
previous  compliance  test 
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§63.2992    How  do  I  conduct  a  parformanc* 
fast? 

(a)  You  must  verify  the  performance 
of  monitoring  equipment  as  specified  in 
§  63.2994  before  performing  the  test. 

(b)  You  must  conduct  the 
performance  test  according  to  the 
procedures  in  §63.7. 

(c)  You  must  conduct  the  performance 
test  under  the  conditions  specified  in 
paragraphs  (c)(1)  and  (2)  of  this  section. 

(1)  The  resin  must  have  the  highest 
specified  free-formaldehyde  content  that 
will  be  used. 

(2)  You  must  operate  at  the  maximum 
feasible  urea-formaldehyde  resin  solids 
application  rate  (poimds  urea- 
formaldehyde  resin  solids  applied  per 
hour)  that  will  be  used. 

(d)  During  the  performance  test,  you 
must  monitor  and  record  the  operating 
parameters  that  you  will  use  to 
demonstrate  continuous  compliance 
after  the  test.  These  parameters  are 
listed  in  table  1  of  this  subpart. 

(e)  You  may  not  conduct  performance 
tests  dunng  periods  of  startup, 
shutdown,  or  malfunction  as  specified 
in  §  63.7(e)(1). 

(f)  You  must  conduct  three  separate 
test  runs  for  each  performance  test  as 
specified  in  §  63.7(e)(3),  and  each  test 
run  must  last  at  least  1  hour. 

§63.2993    What taat  mathoda  muat  I  uaa  in 
conducting  parformanca  taata? 

(a)  Use  EPA  Method  1  (40  CFR  p^ 
60,  api>endix  A)  for  selecting  the 
sampling  port  location  and  the  number 
of  sampling  ports.  

(b)  Use  EPA  Method  2  (40  CFR  part 
60,  appendix  A)  for  measiuing  the 
volumetric  flow  rate. 

(c)  Use  EPA  Method  316  or  318  (40 
CFR  part  63,  appendix  A)  for  measuring 
the  concentration  of  formaldehyde. 

(d)  Use  the  method  contained  in 
appendix  A  of  this  subpart  or  the  resin 
purchase  specification  and  the  vendor 


specification  sheet  for  each  resin  lot  for 
determining  the  free-formaldehyde 
content  in  the  urea-formaldehyde  resin, 
(e)  Use  the  method  in  appendix  B  of 
this  subpart  for  determining  product 
loss-on-ignition. 

§63.2994    How  do  I  varify  tha  parfonnanca 
of  monitoring  aquipmant? 

(a)  Before  conducting  the  performance 
test,  you  must  take  the  steps  listed  in 
paragraphs  (a)(1)  and  (2)  of  this  section: 

(1)  Install  and  calibrate  all  process 
equipment,  control  devices,  and 
monitoring  equipment. 

(2)  Conduct  a  performance  evaluation 
of  the  continuous  monitoring  system 
(CMS)  according  to  §  63.8(e)  which 
specifies  the  general  requirements  and 
requirements  for  notifications,  the  site- 
specific  performance  evaluation  plan, 
conduct  of  the  performance  evaluation, 
and  reporting  of  performance  evaluation 
results. 

(b)  If  you  use  a  thermal  oxidizer,  the 
temperature  monitoring  device  must 
meet  the  performance  and  equipment 
specifications  Usted  in  paragraphs  (b)(1) 
through  (3)  of  this  section: 

(1)  The  temperature  monitoring 
device  must  be  installed  either  at  the 
exit  of  the  combustion  zone  of  each 
thermal  oxidizer,  or  at  the  location 
specified  by  the  manufactiuer.  The 
temperature  monitoring  device  must 
also  be  installed  in  a  location  before  any 
beat  recovery  or  heat  exchange 
equipment,  and  it  must  remain  in  the 
same  location  for  both  the  performance 
test  and  the  continuous  monitoring  of 
temperatiire. 

(2)  The  recorder  response  range  must 
include  zero  and  1.5  times  the  average 
temperature  required  in  §  63.2984(a)(1). 

(3)  The  measurement  method  or 
reference  method  for  calibration  must  be 
a  National  Institute  of  Standards  and 
Technology  calibrated  reference 
thermocouple-potentiometer  system  or 


an  alternate  reference  subject  to  the 
approval  of  the  Administrator. 

§63.2995    What  aquationa  muat  i  uaa  to 
dataimina  comp<ianca? 

(a)  Percent  reduction  for 
formaldehyde.  To  determine 
compliance  with  the  percent  reduction 
formaldehyde  emission  standard,  use 
equation  1  of  this  section  as  follows: 


Ef  = 


Where: 


Mi 


xlOO        (Eq.  1) 


Ef  =  Formaldehyde  control  efficiency, 
percent. 

Mi  =  Mass  flow  rate  of  formaldehyde 
entering  the  control  device, 
kilograms  (poimds)  per  hour. 

Mo  =  Mass  flow  rate  of  formaldehyde 
exiting  the  control  device, 
kilograms  (pounds)  per  hour. 

(b)  Formaldehyde  mass  emissions 
rate.  To  determine  compliance  with  the 
kilogram  per  megagram  (pound  per  ton) 
formaldehyde  emission  standard,  use 
equation  2  of  this  section  as  follows: 

E  =  M        (B,.  2) 

Where: 

E  =  Formaldehyde  mass  emissions  rate, 
kilograms  (pounds)  of 
formaldehyde  per  megagram  (ton) 
of  fiberglass  mat  produced. 

M  =  Formaldehyde  mass  emissions  rate, 
kilograms  (pounds)  per  hour. 

P  =  The  wet-formed  fiberglass  mat 
production  rate  diuing  the 
emissions  sampling  period, 
including  any  material  trimmed 
from  the  final  product,  megagrams 
(tons)  per  hour. 

(c)  Urea-formaldehyde  (UF)  resin 
solids  application  rate.  To  determine 
the  UF  resin  solids  application  rate,  use 
equation  3  of  this  section  as  follows: 


UF  Solids 
Hour 


=  LOIxUFLxMWxSQ        (Eq.  3) 


Where: 

UF  solids/hour  =  UF  resin  solids 

application  rate  (pounds  pet  hour). 

LOI  =  loss  on  ignition  (weight  faction), 
or  poimd  of  organic  binder  per 
poimd  of  mat 

UFL  =  UF-to-latex  ratio  in  the  binder 
(mass  fraction  of  UF  resin  solids  in 
total  combined  resin  solids  for  UF 
and  latex),  or  poimd  of  UF  solids 
per  pound  of  total  resin  soUds  (UF 
and  latex). 


MW  =  weight  of  the  final  mat  per  square 
(pounds  per  roofing  square). 

SQ  =  roofing  squares  produced  pet 
hour. 

Monitoring  Requirements 

§63.2996    What  muat  I  monitor? 

You  must  monitor  the  parameters 
listed  in  table  1  of  this  subpart  and  any 
other  parameters  specified  in  your 
OMM  plan.  The  parameters  must  be 
monitored,  at  a  minimum,  at  the 


corresponding  frequencies  listed  in 
table  1  of  this  subpart. 

§63.2997    What  ara  tha  raquiramants  for 
monitoring  davicaa? 

(a)  If  formaldehyde  emissions  are 
controlled  using  a  thermal  oxidizer,  you 
must  meet  the  requirements  in 
paragraphs  (a)(1)  and  (2)  of  this  section: 

(1)  Install,  calibrate,  maintain,  and 
operate  a  device  to  monitor  and  record 
continuously  the  thermal  oxidizer 
temperature  at  the  exit  of  the 
combustion  zone  before  any  substantial 


Federal  Register /Vol.  67,  No.  70 /Thursday,  April  11,  2002 /Rules  and  Regulations  17839 


heat  exchange  occurs  or  at  the  location 
consistent  with  the  manufactiner's 
recommendations. 

(2)  Continuously  monitor  the  thermal 
oxidizer  temperatine  and  determine  and 
record  the  average  temperature  in  15- 
minute  and  3-hoiu'  block  averages.  You 
may  determine  the  average  temperature 
more  frequently  than  every  15  minutes 
and  every  3  hours,  but  not  less 
fr«quenUy. 

(b)  If  formaldehyde  emissions  are 
controlled  by  process  modifications  or  a 
control  device  other  than  a  thermal 
oxidizer,  you  must  install,  calibrate, 
maintain,  and  operate  devices  to 
monitor  the  parameters  established  in 
yoin  OMM  plan  at  the  frequency 
established  in  the  plan. 

Notifications,  Reports,  and  Records 

§  63.2998    What  records  must  I  maintain? 

You  must  maintain  records  according 
to  the  procedures  of  §  63.10.  You  must 
maintain  the  records  listed  in 
paragraphs  (a)  through  (g)  of  this 
section. 

(a)  All  records  required  by  §  63.10. 
Table  2  of  this  subpart  presents  the 
applicable  requirements  of  the  general 
provisions. 

(b)  The  OMM  plan. 

(c)  Records  of  values  of  monitored 
parameters  listed  in  table  1  of  this 
subpart  to  show  continuous  compliance 
with  each  operating  limit  specified  in 
table  1  of  this  subpart. 

(d)  Records  of  maintenance  and 
inspections  performed  on  the  control 
devices. 

(e)  If  an  operating  parameter  deviation 
occurs,  you  must  iw:ord: 

(1)  The  date,  time,  and  dination  of  the 
operating  parameter  deviation; 

(2)  A  brief  description  of  the  cause  of 
the  operating  parameter  deviation; 

(3)  The  dates  and  times  at  which 
corrective  actions  were  initiated  and 
completed; 

(4)  A  brief  description  of  the 
corrective  actions  taken  to  return  the 
parameter  to  the  limit  or  to  within  the 
range  specified  in  the  OMM  plan;  and 

(5)  A  record  of  whether  the  deviation 
occurred  diuing  a  period  of  startup, 
shutdown,  or  malhmction. 

(f)  Keep  all  records  specified  in 

$  63.6(e)(3)(iii)  through  (v)  related  to 
startup,  shutdown,  and  malfunction. 

(g)  If  you  operate  your  process  or 
control  device  under  alternative 
operating  condition  and  have 
established  operating  limits  for  each 
condition  as  specified  in  §  63.2989(c), 
then  you  must  keep  records  of  the  date 
and  time  you  changed  operations  from  • 
one  condition  to  another,  the  condition 
under  which  you  are  operating,  and  the 


applicable  operating  limits  for  that 
condition. 

§  63.2999    in  what  form  and  for  how  iong 
must  i  maintain  records? 

(a)  You  must  maintain  each  record 
required  by  this  subpart  for  5  years.  You 
must  maintain  the  most  recent  2  years 
of  records  at  the  facility.  The  remaining 
3  years  of  records  may  be  retained 
offsite. 

(b)  Your  records  must  be  readily 
available  and  in  a  form  so  they  can  be 
easily  inspected  and  reviewed.  You  can 
keep  the  records  on  paper  or  an 
alternative  media,  such  as  microfilm, 
computer,  computer  disks,  magnetic 
tape,  or  on  microfiche. 

§  63.3000    What  notifications  and  reports 
must  I  submit? 

(a)  You  must  submit  all  notifications 
and  reports  required  by  the  applicable 
general  provisions  and  this  section. 
Table  2  of  this  subpart  presents  the 
applicable  requirements  of  the  general 
provisions. 

(b)  Notification  of  compliance  status. 
You  must  submit  the  notification  of 
compliance  status,  including  the 
performance  test  results,  the  operating 
limits  or  ranges  as  determined  during 
the  performance  test,  and  other 
information  specified  in  §  63.9(h), 
before  the  close  of  business  on  the  60th 
calendaJT  day  after  you  complete  the 
performance  test  according  to 

§  63.10(d)(2). 

(c)  Semiannual  compliance  reports. 
You  must  submit  semiannual 
compUance  reports  according  to  the 
requirements  of  paragraphs  (c)(1) 
through  (5)  of  this  section. 

( 1 )  Dates  for  submitting  reports. 
Unless  the  Administrator  has  agreed  to 
a  different  schedule  for  submitting 
reports  under  §  63.10(a),  you  must 
deliver  or  postmark  each  semiannual 
compliance  report  no  later  than  30  days 
following  the  end  of  each  semiannual 
reporting  period.  The  first  semiannual 
reporting  period  begins  on  the 
compliance  date  for  your  affected  source 
and  ends  on  June  30  or  December  31, 
whichever  date  immediately  follows 
your  compliance  date.  Each  subsequent 
semiannual  reporting  period  for  which 
you  must  submit  a  semiannual 
compliance  report  begins  on  July  1  or 
January  1  and  ends  6  calendar  months 
later.  As  required  by  §  63.10(e)(3),  you 
must  begin  submitting  quarterly 
compliance  reports  if  you  deviate  from 
the  emission  limits  in  §  63.2983  or  the 
operating  limits  in  §  63.2984. 

(2)  Inclusion  with  title  V  report.  For 
each  affected  source  that  is  subject  to 
permitting  regulations  pursuant  to  40 
CFR  part  70  or  71,  and  for  which  the 


permitting  authority  has  established 
dates  for  submitting  semiaimual  reports 
pursuant  to  40  CFR  70.6(a)(3)(iii)(A)  or 
71.6  (a)(3)(iii)(A),  you  may  submit  the 
first  and  subsequent  compliance  reports 
according  to  the  dates  the  permitting 
authority  has  established  instead  of 
according  to  the  dates  in  paragraph 
(c)(1)  of  this  section. 

(3)  Contents  of  reports.  The 
semiannual  compliance  report  must 
contain  the  information  in  paragraphs 
(c)(3)(i)  through  (vi)  of  this  section: 

(i)  Company  name  and  address. 

(ii)  Statement  by  a  responsible  official 
with  that  official's  name,  title,  and 
signature,  certifying  the  truth,  accuracy, 
and  completeness  of  the  content  of  the 
report. 

(iii)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(iv)  A  summary  of  the  total  duration 
of  continuous  parameter  monitoring 
system  downtime  during  the 
semiannual  reporting  period  and  the 
total  duration  of  continuous  parameter 
monitoring  system  downtime  as  a 
percent  of  the  total  source  operating 
time  during  that  semiannual  reporting 
period. 

(v)  The  date  of  the  latest  continuous 
parameter  monitoring  system 
certification  or  audit. 

(vi)  A  description  of  any  changes  in 
the  wet-formed  fiberglass  mat 
manufacturing  process,  continuous 
parameter  monitoring  system,  or  add-on 
control  device  since  the  last  semiannual 
reporting  period. 

(4)  No  deviations.  If  there  were  no 
deviations  from  the  emission  limit  in 
§  63.2983  or  the  operating  limits  in 

§  63.2984,  the  semiannual  compliance 
report  must  include  a  statement  to  that 
effect.  If  there  were  no  periods  during 
which  the  continuous  parameter 
monitoring  systems  were  out-of-control 
as  specified  in  §  63.8(c)(7),  the 
semiannual  compliance  report  must 
include  a  statement  to  that  effect. 

(5)  Deviations.  If  there  was  a  deviation 
from  the  emission  limit  in  §  63.2983  or 
an  operating  limit  in  §  63.2984,  the 
semiannual  compliance  report  must 
contain  the  information  in  paragraphs 
{c)(5)(i)  through  (ix)  of  this  section: 

(i)  The  date  and  time  that  each 
malfunction  started  and  stopped. 

(ii)  The  date  and  time  that  each 
continuous  parameter  monitoring 
system  was  inoperative,  except  for  zero 
(low-level)  and  high-level  checks. 

(iii)  The  date,  time,  and  duration  that 
each  continuous  parameter  monitoring 
system  was  out-of-control,  including  the 
information  in  §  63.8(c)(8). 

(iv)  The  date  and  time  that  each 
deviation  started  and  stopped,  and 
whether  each  deviation  occurred  during 
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a  period  of  startup,  shutdown,  or 
malfunction  or  diiring  another  period. 

(v)  The  date  and  time  that  corrective 
actions  were  taken,  a  description  of  the 
cause  of  the  deviation,  and  a  description 
of  the  corrective  actions  taken. 

(vi)  A  siunmary  of  the  total  duration 
of  each  deviation  diuing  the  semiannual 
reporting  period  and  the  total  duration 
as  a  percent  of  the  total  source  operating 
time  during  that  semiannual  repotting 
period. 

(vii)  A  breakdown  of  the  total 
duration  of  the  deviations  during  the 
semiannual  reporting  period  into  those 
that  were  due  to  startup,  shutdown, 
control  equipment  problems,  process 
problems,  other  known  causes,  and 
other  unknown  causes. 

(viii)  A  brief  description  of  the 
process  units. 

(ix)  A  brief  description  of  the 
continuous  parameter  monitoring 
system. 

(d)  Performance  test  reports.  You 
must  submit  reports  of  performance  test 
results  for  add-on  control  devices  no 
later  than  60  days  after  completing  the 
tests  as  specified  in  §63. 10(d)(2).  You 
must  include  in  the  performance  test 
reports  the  values  measiu^d  during  the 
performance  test  for  the  parameters 
listed  in  table  1  of  this  subpart  and  the 
operating  limits  or  ranges  to  be  included 
in  your  OMM  plan.  For  the  thermal 
oxidizer  temperature,  you  must  include 
15-minute  averages  and  the  average  for 
the  three  1-hour  test  nms. 

(e)  Startup,  shutdown,  malfunction 
reports.  If  you  have  a  startup,  shutdown, 
or  malfunction  diiring  the  semiannual 
reporting  period,  you  must  submit  the 
reports  specified  §  63.10(d)(5). 

Other  Requirements  and  Information 

§63.3001    Wturt  sections  of  ttw  general 
provisions  apply  to  me? 

You  must  comply  with  the 
requirements  of  the  general  provisions 
of  40  CFR  part  63,  subpart  A,  as 
specified  in  table  2  of  this  subpart. 

§63.3002    Who  Impiemonts  and  enforces 
this  sut)paft? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA  or  a 
delegated  authority,  such  as  your  State, 
local,  or  tribal  agency.  If  the 
Administrator  has  delegated  authority  to 
your  State,  local,  or  tribal  agency,  then 
that  agency  is  the  primary  enforcement 
authority.  If  the  Administrator  has  not 
delegated  authority  to  your  State,  only 
EPA  enforces  this  subpart.  You  should 
contact  your  U.S.  EPA  Regional  Office 
to  find  out  if  implementation  and 
enforcement  of  this  subpart  is  delegated 
to  your  State,  local,  or  tribal  agency. 


(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
section  40  CFR  part  63.  subpart  E,  the 
authorities  contained  in  paragraphs 
(b)(1)  through  (4)  of  this  section  are 
retained  by  the  Administrator  of  U.S. 
EPA  and  are  not  transferred  to  the  State, 
local,  or  tribal  agency. 

(1)  The  authority  under  §  63.6(g)  to 
approve  alternatives  to  the  emission 
limits  in  §  63.2983  and  operating  limits 
in  §  63.2984  is  not  delegated. 

(2)  The  authority  under  §  63.7(e)(2)(ii) 
and  (f)  to  approve  of  major  alternatives 
(as  defined  in  §  63.90)  to  the  test 
methods  in  §  63.2993  is  not  delegated. 

(3)  The  authority  under  §  63.8(f)  to 
approve  major  alternatives  (as  defined 
in  §  63.90)  to  the  monitoring 
requirements  in  §§  63.2996  and  63.2997 
is  not  delegated. 

(4)  The  authority  under  §  63.10(f)  to 
approve  major  alternatives  (as  defined 
in  §  63.90)  to  recordkeeping, 
notification,  and  reporting  requirements 
in  §§63.2998  through  63.3000  is  not 
delegated. 

§63.3003    Incorporation  by  rafersnce. 

(a)  The  following  material  is 
incorporated  by  reference  and  referred 
to  at  §  63.2984:  chapters  3  and  5  of 
"Industrial  Ventilation:  A  Manual  of 
Recommended  Practice,"  American 
Conference  of  Governmental  Industrial 
Hygienists,  (23rd  edition.  1998).  The 
incorporation  by  reference  of  this 
material  is  approved  by  the  Director  of 
the  Office  of  the  Federal  Register  as  of 
the  date  of  publication  of  the  final  rule 
according  to  5  U.S.C.  552(a)  and  1  CFR 
part  51.  This  material  is  incorporated  as 
it  exists  on  the  date  of  approval  and 
notice  of  any  change  in  the  material  will 
be  published  in  the  Federal  Register. 

(b)  The  materials  referenced  in  this 
section  are  incorporated  by  reference 
and  are  available  for  inspection  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW,  Suite  700,  7th  Floor, 
Washington,  DC;  and  at  the  Air  and 
Radiation  Docket  and  Information 
Center,  U.S.  EPA,  401  M  Street  SW, 
Washington,  DC.  The  material  is  also 
available  for  purchase  firom  the 
following  address:  Customer  Service 
Department.  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH).  1330  Kemper  Meadow  Drive, 
Cinciimati,  OH  45240,  telephone 
number  (513)  742-2020. 

§63.3004    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  the  Clean  Air  Act,  in  §  63.2.  and 
in  this  section  as  follows: 


Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  or  his 
or  her  authorized  representative  (e.g..  a 
State  that  has  been  delegated  the 
authority  to  implement  the  provisions  of 
this  part). 

Binder  application  vacuum  exhaust 
means  the  exhaust  from  the  vacuiun 
system  used  to  remove  excess  resin 
solution  bom  the  wet-formed  fiberglass 
mat  before  it  enters  the  drying  and 
curing  oven. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including  but  not  limited  to  any 
emission  limit,  or  operating  limit,  or 
work  practice  standard; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission  limit, 
or  operating  limit,  or  work  practice 
standard  in  this  subpart  during  startup, 
shutdown,  or  malfunction,  regardless  of 
whether  or  not  such  failure  is  permitted 
by  this  subpart. 

Drying  and  curing  oven  means  the 
process  section  that  evaporates  excess 
moisture  from  a  fiberglass  mat  and  cures 
the  resin  that  binds  the  fibers. 

Emission  limitation  means  an 
emission  limit,  operating  limit,  or  work 
practice  standard. 

Fiberglass  mat  production  rate  means 
the  weight  of  finished  fiberglass  mat 
produced  per  hoiu'  of  production 
including  any  trim  removed  after  the 
binder  is  applied  and  before  final 
packaging. 

Loss-on-ignition  means  the  percentage 
decrease  in  weight  of  fiberglass  mat 
measured  before  and  after  it  has  been 
ignited  to  bum  off  the  applied  binder. 
The  loss-on-ignition  is  used  to  monitor 
the  weight  percent  of  binder  in 
fiberglass  mat. 

Nonwoven  wet-formed  fiberglass  mat 
manufacturing  means  the  production  of 
a  fiberglass  mat  by  bonding  glass  fibers 
to  each  other  using  a  resin  solution. 
Nonwoven  wet-formed  fiberglass  mat 
manufactxuing  is  also  referred  to  as  wet- 
formed  fiberglass  mat  manufacturing. 

Roofing  square  means  the  amount  of 
finished  product  needed  to  cover  an 
area  10  feet  by  10  feet  (100  square  feet) 
of  finished  roof. 

Thermal  oxidizer  means  an  air 
pollution  control  device  that  uses 
controlled  flame  combustion  inside  a 
combustion  chamber  to  convert 


Federal  Register / Vol.  67,  No.  70 /Thursday,  April  11,  2002 /Rules  and  Regulations 17841 


§§63.3005-63.3079    tReserved]. 
Tables  to  Subpart  HHHH  of  Part  63 


combustible  materials  to  percent  of  urea-formaldehyde  resin  in 

noncombustible  gases.  the  total  binder  mix  as  it  is  applied  to 

Urea-formaldehyde  content  in  binder  the  glass  fibers  to  form  the  mat. 
formulation  means  the  mass-based 

TABLE  1  TO  Subpart  HHHH.— Minimum  Requirements  for  Monitoring  and  Recordkeeping 

[As  stated  in  §  63.2998(c),  you  must  comply  with  the  minimum  requirements  for  monitoring  and  recordkeeping  in  the  following  table] 


You  must  monitor  these  parameters: 


1.  Thermal  oxidizer  temperature" 

2.  Other  process  or  control  device  parameters 
specified  in  your  OMM  "  plan. 

3.  Urea-formaldehyde  resin  solids  application 
rate. 


4.  Resin  free-formaldehyde  content 

5.  Loss-on-ignition  <= 

6.  UF-to-latex  ratio  in  the  binder"  ... 


7.  Weight  of  the  final  mat  product  per  square 
(lb/roofing  square)'^.  • 

8.  Average  nonwoven  wet-formed  fiberglass 
mat  production  rate  (roofing  squares  per  the 
hour)  <=. 


At  this  frequency: 


Continuously  

As  specified  in  your  OMM  plan 


On  each  operating  day,  calculate  the  average 
Ib/hr  application  rate  for  each  product  man- 
ufactured during  that  day. 

For  each  lot  of  resin  purchased 

Measured  at  least  once  per  day,  for  each 
product  manufactured  during  that  day. 

For  each  batch  of  binder  prepared  ttie  oper- 
ating day. 

Each  product  manufactured  during  the  oper- 
ating day. 

For  each  product  manufactured  during  the  op- 
erating day. 


And  record  for  the  monitored  perameter: 


15-minute  and  3-hour  block  averages. 
As  specified  in  your  OMM  plan. 

The  average  Ib/hr  value  for  each  product 
manufactured  during  the  day. 

The  value  for  each  lot  used  during  the  oper- 
ating day. 

The  value  for  each  product  manufactured  dur- 
ing the  operating  day. 

The  value  for  each  tatch  of  binder  prepared 
during  the  operating  day. 

The  value  for  each  product  manufactured  dur- 
ing the  operating  day. 

The  average  value  for  each  product  manufac- 
tured during  operating  day. 


■Required  if  a  thermal  oxidizer  is  used  to  control  formaldehyde  emissions. 

*>  Required  if  process  modifications  or  a  control  device  other  than  a  thermal  oxidizer  is  used  to  control  emisstons. 

<=  These  parameters  must  be  monitored  and  values  recorded,  but  no  operating  limits  apply. 

Table  2  to  Subpart  HHHH.— Applicability  of  General  Provisions  (40  CFR  Part  63,  Subpart  A)  to  Subpart 

HHHH 

(As  stated  in  §63.3001,  you  must  comply  with  the  applicable  General  Provisions  requirements  according  to  the  following  table) 


Citation 


§63.1(a)(1H4)  .... 

§63.1(a)(5)  

§63.1(a)(6H8)  ... 
§63.1  (a)(9) 

§63.1(a)(10H14) 

§63.1(b) 

§63.1(0(1)  

§63.1  (c)(2)  

§63.1(0(3)  

§63.1(c)(4H5)  .... 

§63.1(d) 

§63.1(e) 

§63.2  

§63.3  

§63.4(a)(1H3)  .... 

§63.4(a)(4)  

§63.4(a)(5)  

§63.4(bH0  

§63.5(a) 

§63.5(b)(1)  

§63.5(b)(2)  

§63.5(b)(3H6)  .... 

§63.5(0 

§63.5(d) 


§  63.5(e) 
§63.5(f)  . 

§  63.6(a) 


§63.6(b)(1H5) 

§  63.6(b)(6)  

§63.6(b)(7)  

§63.6(C)(1H2) 
§63.6(c)(3H4) 
§63.6(0(5)  


Requirement 


General  Applicability 


Initial  Applicability  Determination  

Applicability  After  Standard  Established 


Appltoability  of  Pemiit  Program 

Definitions  ...~. 

Units  and  Abbreviations 

Prohibited  Activities 


Circumvention/Severability 

Construction/Reconstruction  

Existing/Constructed/Reconstruction 


Application  for  Approval  of  Construction/ 
Reconstruction. 

Approval  of  Construction/Reconstruction 

Approval  of  Construction/Reconstruction 
Based  on  State  Review. 

Compliance  with  Standards  and  Mainte- 
nance— Applicability. 

New  and  Reconstructed  Sources-Dates 


Applies  to  sub- 
part HHHH 


Existing  Sources  Dates 


Yes 

No 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

No 

Yes 

Yes 
Yes 

Yes 

Yes 

No 

Yes 

Yes 

No 

Yes 


Explanation 


[Reserved]. 
[Reserved]. 

Some  plants  may  be  area  sources. 
[Reserved]. 

[Reserved]. 

Additional  definitions  in  §63.3004. 

[Reserved]. 


[Resen/ed]. 
[Resen/ed]. 


[Re§en/ed]. 

§63.2985  specifies  dates. 
[Reserved]. 
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TABLE  2  TO  Subpart  hhhh.— Applicability  of  General  Provisions  (40  CFR  Part  63,  Subpart  A)  to  Subpart 

HHHH— Continued 
[As  stated  In  §63.3001.  you  must  comply  with  ttie  applicabte  General  Provisions  requirements  according  to  the  following  tat)te] 


Citation 


§  63.6(d) 
§  63.6(e) 

§  63.6(f) . 
§  63.6(g) 
§  63.6(h) 


§63.6(i)(1H14) 

§63.6(iK15)  

§63.6(i)(16)  

§63.6(j) 

§  63.7(a) 


§  63.7(b) 
§  63.7(c) 
§  63.7(d) 
§  63.7(e) 


§  63.7(f) 

§63.7(g) 

§  63.7(h) 

§63.8(a)(1H2) 

§  63.8(a)(3)  

§  63.8(a)(4)  

§63.8(b) 

§  63.8(0(1  H3) 


§  63.8(c)(4) 
§  63.8(c)(5) 


§63.8(c)(6H8) 

§63.8(d) 

§  63.8(e) 

§63.8(f)(1H5)  . 
§  63.8(f)(6)  


§63.8(gK1) 
§63.8(gM2) 


§63.8(g)(3H5) 

§63.9(a) 

§  63.9(b) 

§63.9(0 

§63.9(d) 


§  63.9(e) 
§  63.9(f) . 


§  63.9(g)(1)  

§63.9(gM2H3) 

§63.9<h)(1H3) 


§63.9(h)(4)  

§63.9(h)(5H6) 

§63.9(1) 

§63.9(i) 

§63.10(a) 

§63. 10(b) 


§63.10(0(1)  

§63.10(c)(2H4)  .... 
§63.10(cM5H8)  .... 

§63.10(c)(9)  

§63.10(c)(10)-(15) 
§63.10(d)(1)  


Requirement 


Operation  and  Maintenance  Require- 
menXs. 

Compliance  with  Emission  Standards  ... 

Attemative  Standard  

Compliance  with  Opacity/Visible  Emis- 
sions Starxlards. 

Extension  of  Compliance  


Exemption  from  CompfiarK» 

Performance   Test   Requirements — ^Ap- 
plicability and  Dates. 

Notification  of  Pertormance  Test  

Quality  Assurance  Program/Test  Plan  .. 

Testing  Facilities  

Conduct  of  Tests 


Applies  to  sub- 
part HHHH 


Alternative  Test  Method 

Data  Analysis  

Waiver  of  Tests ~ 

Monitoring  Requirements— AppKcabiTity 


Conduct  of  Monitoring 

Continuous  Monitoring   System   (CMS) 
Operation  and  Maintenance. 


Quality  Control  

CMS  Pertormance  Evaluation  

Alternative  Monitoring  Method  

Alternative  to  Relative  Accuracy  Test 


Data  Reduction 
Data  Reduction 


Data  Reduction  

Notification  Requirements— Applicability 

Initial  Notifications  

Request  for  Compliance  Extension  

New   Source    Notification   for   Special 

Compliance  Requirements. 
Notification  of  Performance  Test. 
Notification  of  Visible  Emissions/Opacity 

Test. 
Additional  CMS  Notifications  


Notification  of  Compliance  Status 


Adjustment  of  Deadlines  

Change  in  Previous  Infomrwtion  

Recordkeeping/Reporting — Applicability 
General  Recordkeeping  Requirements 

Additional  CMS  Recordkeeping 


General  Reporting  Requirements 


No 
Yes 

Yes 
Yes 
No 

Yes 
Mo 
Yee 
Yes 

Yes 

Yes 
Yes 
Yes 
Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

Yes 

Yes 

Yes 
No 

Yes 
Yes 
Yes 
Yes 

No 


Yes 
No 


Yes 
Yes 
Yes 
Yes 
Yes 

Yes 
No 

Yes 
No 

Yes 

No 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes 

No 

Yes 

Yes 


Explanation 


rF^6S6rv6dl 

§§63.2984  and  63.2987  specify  addi- 
tional requirements. 

EPA  retains  approval  authority. 
Subpart  HHHH  does  not  specify  opacity 
or  visit>le  emission  standards. 

[Resen/ed]. 


§63.2991-63.2994    specify    additional 

requirerrwnts. 
EPA  retains  approval  autfKxity 


[Reserved]. 


Subpart  HHHH  does  not  specify  opacity 
or  visible  emission  standards 


EPA  retains  approval  authority 
Subpart  HHHH  does  not  require  the  use 

of  continuous   emissions   monitoring 

systems  (OEMS) 

Subpart  HHHH  does  not  require  the  use 
of  CEMS  or  continuous  opacity  moni- 
toring systems  (COMS). 


Subpart  HHHH  does  not  specify  opacity 
or  visible  emission  standards. 

Subpart  HHHH  does  not  require  the  use 
of  COMS  or  CEMS. 

§  63.3000(b)  specifies  additional  re- 
quirements. 

[Reserved]. 


§63,2998  includes  additional   require- 
ments. 

[Reserved]. 

[Reserved]. 

§63.3000  includes  additional   require- 
ments. 
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Table  2  to  Subpart  HHHH.— Applicability  of  General  Provisions  (40  CFR  Part  63,  Subpart  A)  to  Subpart 

HHHH— Continued 
[As  stated  in  §63.3001 ,  you  must  comply  with. the  applicable  General  Provisions  requirements  according  to  the  following  table] 


Citation 


§63.10(d)(2)  

§63.10(d)(3)  

§83.10(d)(4H5) 

§63.10(e)(1)  

§63.10(e)(2)  

§  63.10(e)(3)  

§63.10(e)(4)  

§63.10(f) 

§63.11  

§63.12 

§63.13 

§63.14  

§63.15  


Requirement 


Performance  Test  Results  

Opacity  or  Visible  Emissions  Observa- 
tions. 

Progress  Reports/Startup,  Shutdown, 
and  Malfunction  Reports. 

Additional  CMS  Reports— General  

Reporting  results  of  CMS  perfonnance 
evaluations. 

Excess  Emission/CMS  Performance 
Reports. 

COMS  Data  Reports 

Recordkeeping/Reporting  Waiver 

Control  Device  Requirments— Applica- 
bility. 

State  Authority  and  Delegations  

Addresses  

Incorporation  by  Reference  

Availability  of  Information/Confidentiality 


Applies  to  sut}- 
part  HHHH 


Yes 

No 

Yes 

No 
Yes 

Yes 

No 

Yes 
No 

Yes 
Yes 
No 
Yes 


Explanation 


§63.3000  includes  additional  require- 
ments 

Subpart  HHHH  does  not  specify  opacity 
or  visible  emission  standards. 


Subpart  HHHH  does  not  recfuire  CEMS. 


Subpart  HHHH  does  not  specify  opacity 

or  visit>le  emission  standards. 
EPA  retains  approval  authority 
Facilities  subject  to  subpart  HHHH  do 
not  use  flares  as  control  devices. 


Appendices  to  Subpart  HHHH  of  Part 
63 

Appendix  A  to  Subpart  HHHH— 
Method  for  Determining  Free- 
Formaldehyde  in  Urea-Formaldehyde 
Resins  by  Sodium  Sulfite  (Iced  & 
Cooled) 

1 .0    Scope 

This  procedure  corresponds  to  the  Housing 
and  Urban  Development  method  of 
determining  free-formaldehyde  in  urea- 
formaldehyde  resins.  This  method  applies  to 
samples  that  decompose  to  yield 
formaldehyde  under  the  conditions  of  other 
free-formaldehyde  methods.  The  primary  use 
is  for  urea-formaldehyde  resins. 

2.0    Part  A — Testing  Resins 

Formaldehyde  will  react  with  sodium 
sulfite  to  form  the  sulfite  addition  products 
and  liberate  sodium  hydroxide  (NaOH); 
however,  at  room  temperature,  the  methanol 
groups  present  will  also  react  to  liberatie 
NaOH.  Titrate  at  0  degrees  Celsius  [°C]  to 
minimize  the  reaction  of  the  methanol 
groups. 

2.1    Apparatus  Required. 

2.1.1  Ice  crusher. 

2.1.2  One  100-milliliter  (mL)  graduated 
cylinder. 

2.1.3  Three  40G-mL  beakers. 

2.1.4  One  50-mL  burette. 

2.1.5  Analytical  balance  accurate  to  0.1 
milligrams  (mg). 

2.1.6  Magnetic  stirrer. 


2.1.7  Magnetic  stirring  bars. 

2.1.8  Disposable  pipettes. 

2.1.9  Several  5-ounce  (oz.)  plastic  cups. 

2.1.10  Ice  cube  trays  (small  cubes). 
2:2    Materials  Required. 

2.2.1  Ice  cubes  (made  with  distilled 
water). 

2.2.2  A  solution  of  1  molar  (M)  sodium 
sulfite  (Na2S03)  (63  grams  (g)  Na2SO3/500  mL 
water  {H2O)  neutralized  to  thymolphthalein 
endpoint). 

2.2.3  Standardized  0.1  normal  (N) 
hydrochloric  acid  (HCl). 

2.2.4  Thymolphthalein  indicator  (1.0  g 
thymolphthalein/199  g  methanol). 

2.2.5  Sodium  chloride  (NaCl)  (reagent 
grade). 

2.2.6  Sodiimi  hydroxide  (NaOH). 
2.3    Procedure. 

2.3.1  Prepare  sufficient  quantity  of 
crushed  ice  for  three  determinations  (two 
trays  of  cubes). 

2.3.2  Put  70  cubic  centimeters  (cc)  of  1  M 
Na2S03  solution  into  a  400-mL  beaker.  Begin 

.  stirring  and  add  approximately  100  g  of 
crushed  ice  and  2  g  of  NaCl.  Maintain  0  "^ 
during  test,  adding  ice  as  necessary. 

2.3.3  Add  10-15  drops  of 
thymolphthalein  indicator  to  the  chilled 
solution.  If  the  solution  remains  clear,  add 
0.1  N  NaOH  until  the  solution  turns  blue; 
then  add  0.1  N  HCl  back  to  the  colorless 
endpoint.  If  the  solution  turns  blue  upon 
adding  the  indicator,  add  ai  N  HCl  to  the 
colorless  endpoint. 

2.3.4  On  the  analytical  balance, 
accurately  weigh  the  amoimt  of  resin 


indicated  under  the  "Resin  Sample  Size" 
chart  (see  below)  as  follows. 

Resin  Sample  Size 


Approximate  free  HCHO 
(percent) 


<0.5 

0.5-1.0 
1.0-3.0 
3.0 


Sarnpie 

weight 

(gram(s)) 


10 
5 
2 
1 


2.3.4.1  Pour  about  1  inch  of  resin  into  a 
5  oz.  plastic  cup. 

2.3.4.2  Determine  the  gross  weight  of  the 
cup,  resin,  and  disposable  pipette  (with  the 
narrow  tip  broken  off)  fitted  with  a  small 
rubber  bulb. 

2.3.4.3  Pipette  out  the  desired  amount  of 
resin  into  the  stirring,  chilled  solution 
(approximately  1.5  to  2  g  per  pipette-full). 

2.3.4.4  Quickly  reweigh  the  cup,  resin, 
and  pipette  with  the  bulb. 

2.3.4.5  The  resultant  weight  loss  equals 
the  grams  of  resin  being  tested. 

2.3.5  Rapidly  titrate  the  solution  with  0.1 
N  HCl  to  the  colorless  endpoint  described  in 
Step  3  (2.3.3). 

2.3.6  Repeat  the  test  in  triplicate. 
2.4    Calculation. 

2.4.1    The  percent  free-formaldehyde 
(%HCHO)  is  calculated  as  follows: 


^  (mLO.l  NHa)  (N  of  Acid)  (3.003) 

Weight  of  Sample 


2.4.2    Compute  the  average  percent  free- 
formaldehyde  of  the  three  tests. 


(Note:  If  the  results  of  the  three  tests  are 
not  within  a  range  of  ±0.5  percent  or  if  the 
average  of  the  three  tests  does  not  meet 


expected  limits,  carry  out  Part  B  and  then 
repeat  Part  A.) 
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3.0    Part  B — Standard  Check 

Part  B  ensures  that  test  reagents  used  in 
determining  percent  free-formaldehyde  in 
urea-formaldehyde  resins  are  of  proper 
concentration  and  that  operator  technique  is 
correct.  Should  any  doubts  arise  in  either  of 
these  areas,  the  formaldehyde  standard 
solution  test  should  be  carried  out. 

3.1  Preparation  and  Standardization  of  a 
1  Percent  Formalin  Solution. 

Prepare  a  solution  containing 
approximately  1  percent  formaldehyde  from 
a  stock  37  percent  formalin  solution. 
Standardize  the  prepared  solution  by  titrating 
the  hydroxyl  ions  resulting  from  the 
formation  of  the  formaldehyde  bisulfite 
complex. 

3.2  Apparatus  Required. 

Note:  All  reagents  must  be  American 
Chemical  Society  analytical  reagent  grade  or 
better. 

3.2.1  One  1-liter  (L)  volumetric  flask 
(class  A). 

3.2.2  One  250-mL  volumetric  flask  (class 
A). 

3.2.3  One  250-mL  beaker. 

3.2.4  One  100-mL  pipette  (class  A). 

3.2.5  One  10-mL  pipette  (class  A). 

3.2.6  One  50-mL  graduated  cylinder 
(class  A). 

3.2.7  A  pH  meter,  standardized  using  pH 
7  and  pH  10  buffers. 

3.2.8  Magnetic  stirrer. 

3.2.9  Magnetic  stirring  bars. 

3.2.10  Several  5-oz.  plastic  cups. 

3.2.11  Disposal  pipettes. 

3.2.12  Ice  cube  trays  (small  cubes). 

3.3  Materials  Required. 

3.3.1  A  solution  of  37  percent  formalin. 

3.3.2  Anhydrous  Na2S03. 

3.3.3  Distilled  water. 

3.3.4  Standardized  0.100  N  HCl. 

3.3.5  Thymolphthalein  indicator  (1.0  g 
thymolphthalein/199  g  methanol). 

3.4  Preparation  of  Solutions  and 
Reagents. 


3.4.1  Formaldehyde  Standard  Solution 
(approximately  1  percent).  Measure,  using  a 
graduated  cylinder,  27.0  mL  of  analytical 
reagent  37  percent  formalin  solution  into  a  1- 
L  volumetric  flask.  Fill  the  flask  to  volume 
with  distilled  water. 

(Note:  You  must  standardize  this  solution 
as  described  in  section  3.5.  This  solution  is 
stable  for  3  months.) 

3.4.2  Sodium  Sulfite  Solution  1.0  M 
(used  for  standardization  of  Formaldehyde 
Standard  Solution).  Quantitatively  transfer, 
using  distilled  water  as  the  transfer  solvent, 
31.50  g  of  anhydrous  Na2S03  into  a  250-mL 
volumetric  flask.  Dissolve  in  approximately 
100  mL  of  distilled  water  and  fill  to  volume. 

(Note:  You  must  prepare  this  solution 
daily,  but  the  calibration  of  the 
Formaldehyde  Standard  Solution  needs  to  be 
done  only  once.) 

3.4.3  Hydrochloric  Acid  Standard 
Solution  0.100  M.  This  reagent  should  be 
readily  available  as  a  primary  standard  that 
only  needs  to  be  diluted. 

3.5    Standardization.  ^ 

3.5.1     Standardization  of  Formaldehyde 
Standard  Solution. 

3.5.1.1  Pipette  100.0  mL  of  1  M  sodium 
sulfite  into  a  stirred  250-mL  beaker. 

3.5.1.2  Using  a  standardized  pH  meter, 
measure  and  record  the  pH.  The  pH  should 
be  around  10.  It  is  not  essential  the  pH  be 
10;  however,  it  is  essential  that  the  value  be 
accurately  recorded. 

3.5.1.3  To  the  stirring  NazSOs  solution,- 
pipette  in  10.0  mL  of  Formaldehyde  Standard 
Solution.  The  pH  should  rise  sharply  to 
about  12. 

3.5.1.4  Using  the  pH  meter  as  a 
continuous  monitor,  titrate  the  solution  back 
to  the  original  exact  pH  using  0.100  N  HCl. 
Record  the  milliliters  of  HCl  used  as  titrant. 
(Note:  Approximately  30  to  35  mL  of  HCl 
will  be  required.) 

3.5.1.5  Calculate  the  concentration  of  the 
Formaldehyde  Standard  Solution  using  the 
equation  as  follows: 


%HCHO= 


(mL  HCl)  (N  HCl)  (3.003) 
mL  sample 

3.6    Procedure. 

3.6.1  Prepare  a  sufficient  quantity  of 
crushed  ice  for  three  determinations  (two 
trays  of  cubes). 

3.6.2  Put  70  cc  of  1  M  NajSOs  solution 
into  a  400-mL  beaker.  Begin  stirring  and  add 
approximately  100  g  of  crushed  ice  and  2  g 
NaCl.  Maintain  0  "C  during  the  test,  adding 
ice  as  necessary. 

3.6.3  Add  10-15  drops  of 
thymolphthalein  indicator  to  the  chilled 
solution.  If  the  solution  remains  clear,  add 
0.1  N  NaOH  until  the  solution  turns  blue; 
then  add  0.1  N  HCl  back  to  the  colorless 
endpoint.  If  the  solution  turns  blue  upon 
adding  the  indicator,  add  0.1  N  HCl  to  the 
colorless  endpoint. 

3.6.4  On  the  analytical  balance, 
accurately  weigh  a  sample  of  Formaldehyde 
Standard  Solution  as  follows. 

3.6.4.1  Pour  about  0.5  inches  of 
Formaldehyde  Standard  Solution  into  a  5-oz. 
plastic  cup. 

3.6.4.2  Determine  the  gross  weight  of  the 
cup.  Formaldehyde  Standard  Solution,  and  a 
disposable  pipette  fitted  with  a  small  rubber 
bulb. 

3.6.4.3  Pipette  approximately  5  g  of  the 
Formaldehyde  Standard  Solution  into  the 
stirring,  chilled  NajSOi  solution. 

3.6.4.4  Quickly  reweigh  the  cup. 
Formaldehyde  Standard  Solution,  and 
pipette  with  the  bulb. 

3.6.4.5  The  resultant  weight  loss  equals 
the  grams  of  Formaldehyde  Standard 
Solution  being  tested. 

3.6.5  Rapidly  titrate  the  solution  with  0.1 
N  HCl  to  the  colorless  endpoint  in  Step  3 
(3.6.3). 

3.6.6  Repeat  the  test  in  triplicate. 
3. 7    Calculation  for  Formaldehyde 

Standard  Solution. 

3.7.1    The  percent  &«e-formaldehyde  (% 
HCHO)  is  calculated  as  follows: 


%HCHO= 


(mL  0.1  N  HCIXN  AcidX3.003) 
Weight  of  Formaldehyde  Standard  Solution 


3.7.2    The  range  of  the  results  of  three 
tests  should  be  no  more  than  ±5  percent  of 
the  actual  Formaldehyde  Standard  Solution 
concentration.  Report  results  to  two  decimal 
places. 

3.8    Reference. 

West  Coast  Adhesive  Manufacturers  Trade 
Association  Test  10.1. 

Appendix  B  to  Subpart  HHHH— Method 
for  the  Determination  of  Lon-on- 
Ignition 

1.0    Purpose 

The  purpose  of  this  test  is  to  determine  the 
loss-on-ignition  (LOl)  of  wet-formed 
fiberglass  mat.  ^ 

2.0    Equipment 
2.1  Scale  sensitive  to  0.001  gram  (g). 


2.2  Drying  oven  equipped  with  a  means 
of  constant  temperature  regulation  and 
mechanical  air  convection. 

2.3  Furnace  designed  to  heat  to  at  least 
625  °C  (1,157  °F)  and  controllable  to  ±25  °C 
(±45  "F). 

2.4  Crucible,  high  form,  250  milliliter 
(mL). 

2.5  Desiccator. 

2.6  Pan  balance  (see  Note  2  in  4.9) 

3.0    Sample  Collection  Procedure 

3.1  Obtain  a  sample  of  mat  in  accordance 
with  Technical  Association  of  the  Pulp  and 
Paper  Industry  (TAPPI)  method  1007 
"Sample  Location." 

3.2  Use  a  5-  to  10-g  sample  cut  into  pieces 
small  enough  to  fit  into  the  crucible. 

3.3  Place  the  sample  in  the  crucible. 
(Note  1:  To  test  without  the  use  of  a  crucible, 
see  Note  2  after  Section  4.8.) 


3.4    Condition  the  sample  in  the  furnace 
set  at  105  ±  3  °C  (221  ±  9  °F)  for  5  minutes 
±  30  seconds. 

4.0    Procedure 

4.1  Condition  each  sample  by  drying  for 
5  minutes  ±  30  seconds  at  105  ±  3  "C  (22  ± 
5''F). 

4.2  Remove  the  test  sample  from  the 
furnace  and  cool  in  the  desiccator  for  30 
minutes  in  the  standard  atmosphere  for 
testing  glass  textiles. 

4.3  Place  the  empty  crucible  in  the 
ftimace  at  625  ±  25  °C  (1,157  ±  45  "F).  After 
30  minutes,  remove  and  cool  the  crucible  in 
the  standard  atmosphere  (TAPPI  method 
1008)  for  30  minutes. 

4.4  Identify  each  crucible  with  respect  to 
each  test  sample  of  mat. 

4.5  Weigh  the  empty  crucible  to  the 
nearest  0.001  g.  Record  this  weight  as  the  tare 
mass,  T. 
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4.6  Place  the  test  sample  in  the  crucible 
and  weigh  to  the  nearest  0.001  g.  Record  this 
w«ght  as  the  initial  mass,  A. 

4.7  Place  the  test  sample  and  crucible  in 
the  furnace  and  ignite  at  625  ±  25  "^  (1,157 
±  45  °F). 

4.8  After  ignition  for  at  least  30  minutes, 
remove  the  test  sample  and  crucible  from  the 
furnace  and  cool  in  the  desiccator  for  30 
minutes  in  the  standard  atmosphere  (TAPPI 
method  1008). 

4.9  Remove  each  crucible,  and  test  each 
sample  separately  from  the  desiccator,  and 
immediately  weigh  each  sample  to  the 
nearest  0.001  g.  Record  this  weight  as  the 
ignited  mass,  B.  (Note  2:  When  it  is  known 
that  no  ash  residue  separates  from  the  test 


sample  during  the  weighing  and  igniting 
processes,  you  may  weigh  the  sample 
separately  without  the  crucible.  When  this 
occurs,  the  tare  mass  (T)  equals  zero.  With 
appropriate  care,  you  can  dry  and  weigh  a 
single  piece  of  mat  and  place  with  tongs  into 
the  ignition  oven  on  appropriate  refractory 
supports.  When  the  ignition  time  is  over, 
remove  the  sample  as  an  intact  fragile  web 
and  weigh  it  directly  on  a  pan  balance.) 

5.0    Calculation 

5.1    Calculate  the  LOI  for  each  sample  as 
follows: 

%  LOI  =  100x(A-B)/(A-T) 


Where: 

A  =  initial  mass  of  crucible  and  sample 

before  ignition  (g); 
B  =  mass  of  crucible  and  glass  residue  after 

ignition  (g);  and 
T  =  tare  mass  of  crucible,  (g)  (see  Note  2). 
5.2    Report  the  percent  LOI  of  the  glass 
mat  to  the  nearest  0.1  percent. 

6.0    Precision 

The  repeatability  of  this  test  method  for 
measurements  on  adjacent  specimens  from 
the  same  sample  of  mat  is  better  than  1 
percent. 

[FR  Doc.  02-7096  Filed  4-10-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Sarvica 

7CFR  Part  1280 

[No.  LS-01-12] 
RIN  0581-AC06 

Lamb  Promotion.  Reaaarch,  and 
Information  Order 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACnow:  Final  rule. 

summary:  This  rule  establishes  a  Lamb 
Promotion,  Research,  and  Information 
Order  (Order)  imder  the  Commodity 
Promotion,  Research,  and  Information 
Act  of  1996.  The  Order  provides  for  an 
industry-funded  promotion,  research, 
and  information  program  for  lamb  and 
lamb  products  including  pelts  but 
excluding  wool  and  wool  products.  The 
program  applies  to  all  sales  of  sheep  and 
lambs.  Under  the  Order,  lamb 
producers,  seedstock  producers,  feeders, 
and  exporters  will  pay  an  assessment  of 
one-half  cent  ($.005)  per  pound  when 
live  lambs  are  sold.  Tlie  first  handler, 
primarily  packers,  will  pay  an 
additional  assessment  of  30  cents  per 
head  of  lambs  purchased  by  the  first 
handler  for  slaughter.  The  first  handler 
or  exporter  will  remit  the  total  amount 
of  assessment  due  to  the  Lamb 
Promotion,  Research,  and  Information 
Board  (Board). 

EFFECTIVE  DATE:  April  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlene  Betts,  Acting  Chief;  Marketing 
Programs  Branch,  Room  2627-S; 
Livestock  and  Seed  Program,  AMS. 
USDA;  STOP  0251;  1400  hidependence 
Avenue,  SW.;  Washington.  DC  20250- 
0251;  telephone  (202)  720-1115.  fax 
(202)  720-1125,  or  e-mail  at 
marlene.betts@usda.gov. 

SUPPlfMENTARY  INFORMATION:  This 
Order  is  issued  pursuant  to  the 
Commodity  Promotion,  Research,  and 
Information  Act  of  1996  (Act),  7  U.S.C. 
7411-7425;  Public  Law  104-127, 
enacted  April  4. 1996,  hereinafter 
referred  to  as  the  Act.  Prior  documents 
in  this  proceeding: 

Invitation  to  submit  proposals  was 
published  November  23, 1999  [64  FR 
65665). 

Invitation  to  submit  proposals: 
Reopening  and  extension  of  time  to 
submit  proposals  was  published  January 
12,  2000  [65  FR  1825]. 

Proposed  Rule — Lamb  Promotion, 
Research,  and  Information  Order  was 
published  September  21, 2001  [66  FR 
48764). 


ExecutiTe  Orders  12988  and  12886 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  Section  524  of 
the  Act  provides  that  the  Act  shall  not 
affect  or  preempt  any  other  Federal  or 
State  law  authorizing  promotion  or 
research  relating  to  an  agricultinal 
commodity. 

Under  §  519  of  the  Act.  a  person 
subject  to  the  Order  may  file  a  petition 
with  the  Department  of  Agriculture 
(Department)  stating  that  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order, 
is  not  established  in  accordance  with 
the  law,  and  requesting  a  modification 
of  the  Order  or  an  exemption  from  the 
Order.  Any  petition  filed  challenging 
the  Order,  any  provision  of  the  Order, 
or  any  obligation  imposed  in  connection 
with  the  Order,  shall  be  filed  within  2 
years  after  the  effective  date  of  the 
Order,  provision,  or  obligation  subject  to 
challenge  in  the  petition.  The  petitioner 
will  have  the  opportunity  for  a  hearing 
on  the  petition.  Thereafter,  the 
Department  will  issue  a  ruling  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  for 
any  district  in  which  the  petitioner 
resides  or  carries  on  business  shall  have 
the  jurisdiction  to  review  a  final  ruling 
on  the  petition,  if  the  petitioner  files  a 
complaint  for  that  purpose  not  later 
than  20  days  after  the  date  of  the  entry 
of  the  final  ruling. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  the  Agency  examined  the  impact 
of  this  rule  on  small  entities  and  has 
prepared  a  final  regulatory  flexibility 
analysis.  The  purpose  of  the  RFA  is  to 
fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  so 
that  small  businesses  will  not  be 
disproportionately  burdened. 

The  Act  authorizes  generic  programs 
of  promotion,  research,  and  information 
for  agricultural  commodities.  Congress 
foimd  that  it  is  in  the  national  public 
interest  and  vital  to  the  welfare  of  the 
agricultural  economy  of  the  United 
States  to  maintain  and  expand  existing 
markets  and  develop  new  markets  and 
uses  for  agricultural  commodities 
through  industry-funded,  Government- 
supervised,  generic  commodity 
promotion  programs. 

This  Order  is  intended  to  develop  and 
finance  an  effective  and  coordinated 


program  of  promotion,  research,  and 
information  to  maintain  and  expand  the 
markets  for  lamb  and  lamb  products.  In 
response  to  invitations  to  submit 
proposals  published  in  the  Federal 
Re^ster  November  23. 1999  [64  FR 
65665).  and  January  12,  2000  [65  FR 
1825).  a  proposed  Order  developed  by 
the  Lamb  Industry  Checkoff  Exploration 
Team  was  submitted  by  the  American 
Sheep  Industry  Association  (Proponent 
I).  Proponent  I  proposed  a  program 
assessing  lamb  producers,  feeders,  first 
handlers,  and  seedstock  producers.  In 
addition,  two  partial  proposals  were 
submitted  by  the  National  Lamb  Feeders 
Association  (Proponent  ll)  and  the 
United  States  Seedstock  Alliance 
(Proponent  ID).  Proponent  II  proposed 
definitions  for  feeder,  producer,  and 
seedstock  producer  and  that  the 
Department  should  be  authorized  to 
appoint  only  one  feeder  representative 
who  annually  feeds  5,000  or  more  head 
of  lambs  and  to  appoint  two  feeders 
who  annually  feed  less  than  5,000  head 
of  lamb.  Proponent  III  proposed  that  the 
Order  be  approved  in  a  referendum  by 
a  majority  of  those  voting. 

While  the  Order  imposes  certain 
recordkeeping  and  reporting 
requirements  on  persons  subject  to  the 
Order,  the  information  required  under 
the  Order  can  be  compiled  fi-om  records 
currently  maintained.  First  handlers  and 
exporters  will  collect  and  remit  the 
assessments  on  lamb  and  lamb  products 
to  the  Board.  Their  responsibilities  will 
include  accurate  recordkeeping  and 
accounting  of  the  nimiber  of  lambs 
piut:hased,  the  names  of  the  producers, 
seedstock  producers,  and  feeders,  and 
the  purchase  date.  The  required 
reporting  forms  require  the  minimum 
information  necessary  to  effectively 
carry  out  the  requirements  of  the 
program,  and  their  use  is  necessary  to 
fulfill  the  intent  of  the  Act.  Such  records 
and  reports  shall  be  retained  for  at  least 
2  years  beyond  the  fiscal  year  of  their 
applicability.  These  requirements  are 
already  being  conducted  as  a  normal 
business  practice.  In  addition,  a  person 
who  is  a  market  agency;  i.e., 
commission  merchant,  auction  market, 
or  livestock  market  in  the  business  of 
receiving  lambs  for  sale  on  commission 
for  or  on  behalf  of  a  producer,  seedstock 
producer,  or  feeder  will  be  required  to 
collect  an  assessment  and  pass  the 
collected  assessments  on  to  the 
subsequent  purchaser.  There  Mrill  be  a 
minimal  burden  on  persons  who  are 
market  agencies.  It  is  not  anticipated 
that  they  will  be  required  to  submit 
records  of  their  transactions  involving 
lamb  purchases  and  the  required 
assessment  collection  to  the  Board. 
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Information  on  such  transactions  can  be 
obtained  through  an  audit  of  the  market 
agencies'  records.  Such  records  are 
already  being  maintained  as  a  normal 
business  practice.  This  will  include 
such  records  or  documents  that 
evidence  payment  of  an  assessment 
pursuant  to  the  requirements  in 
§  1280.225(b).  In  addition,  market 
agencies  must  certify  as  required  by 
r^ulations  prescribed  by  the 
Department  that  the  provisions  of 
§  1280.217(b)  have  been  met. 

First  handlers  of  lambs  who  seek 
nomination  to  serve  on  the  Board  will 
be  reqiiired  to  complete  a  nomination 
form  that  will  be  submitted  to  the 
Department. 

The  added  burden  to  first  handlers 
and  exporters  for  a  lamb  promotion, 
research,  and  information  program  is 
therefore  minimal. 

There  is  also  a  minimal  burden  on 
producers,  seedstock  producers,  and 
feeders.  The  burden  relates  to  those 
producers,  seedstock  producers,  and 
feeders  who  will  seek  nomination  to 
serve  on  the  Board,  request  a  refund  of 
assessments  paid,  and  vote  in  referenda. 
In  addition,  the  Order  will  require 
producers,  seedstock  producers,  and 
feeders  to  provide  information  to  the 
Board  or  the  Department  when 
requested  and  to  keep  records  to  qualify 
for  a  refund.  However,  it  is  not 
anticipated  that  producers,  seedstock 
producers,  and  feeders  will  be  required 
to  regularly  submit  assessment  forms  to 
the  Board.  In  some  instances,  as  part  of 
the  Board's  compliance  operation,  the 
information  will  be  obtained  through  an 
audit  of  producer's,  seedstock 
producer's,  or  feeder's  records  to 
confirm  information  provided  by  a  first 
handler  or  if  a  first  handler  did  not  file 
the  required  reports.  When  seeking 
nomination  to  serve  on  the  Board, 
producers,  seedstock  producers,  feeders, 
and  first  handlers  will  be  required  to 
complete  one  form  that  will  be 
submitted  to  the  Department  by  a 
certified  organization  able  to  make 
nominations. 

The  estimated  annual  cost  of 
providing  the  required  information  to 
the  Board  by  an  estimated  70,804 
respondents  (51,800  producers,  15,000 
seedstock  producers,  3,318  market 
agencies,  571  first  handlers,  100  feeders, 
and  15  exporters)  is  $989,840  or  $13.98 
per  respondent. 

Once  the  program  is  implemented,  the 
Department  Mrill  oversee  program 
operations  and  conduct  a  referendum 
not  later  than  3  years  after  assessments 
first  begin  under  this  part.  In  accordance 
with  the  Act,  subsequent  referenda  will 
be  conducted  (1)  not  later  than  7  years 
after  assessments  first  begin  to 


determine  whether  lamb  producers, 
seedstock  producers,  feeders,  first 
handlers,  and  exporters  support 
continuation  of  the  program.  (2)  at  the 
request  of  the  Board  established  under 
the  Order,  or  (3)  at  the  request  of  10 
percent  or  more  of  the  number  of 
persons  eligible  to  vote  in  referenda. 
Additionally,  the  Department  may 
conduct  a  referendiun  at  any  time  to 
determine  whether  the  continuation, 
suspension,  or  termination  of  the  Order 
or  a  provision  of  the  Order  is  favored  by 
those  eligible  to  vote  in  the  referendum. 

There  are  approximately  51,800 
producers,  15,000  seedstock  producers, 
100  feeders,  571  first  handlers,  and  15 
exporters  of  lamb  who  will  be  subject  to 
the  program.  Most  of  the  lamb 
producers,  seedstock  producers,  feeders, 
and  exporters  would  be  classified  as 
small  businesses  imder  the  criteria 
established  by  the  Small  Business 
Administi-ation  (SBA)  (13  CFR  121.201). 
Most  first  handlers  would  not  be 
classified  as  small  businesses.  SBA 
defines  small  agricultural  handlers  as 
those  whose  annual  receipts  are  less 
than  $5  million  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $750,000. 

To  compete  against  rising  foreign 
imports  and  flat  domestic  demand,  the 
domestic  lamb  industry  proposed  a 
promotion  and  research  checkoff 
program  to  improve  production 
efficiency  and  promote  consumption. 

The  domestic  lamb  industry  is 
composed  of  two  groups:  lamb 
producers  and  lamb  packers  and 
processors.  Domestic  lamb  producers 
can  be  further  divided  into  three  groups: 
(1)  Breeders  of  purebred  sheep  and 
lambs  used  for  breeding  pmposes.  (2) 
commercial  market  producers  who 
maintain  sheep  flocks  to  produce  lambs 
for  feeding  and  slaughter,  and  (3) 
commercial  feed  lot  operators  who  feed 
lambs  until  ready  for  slaughter.  The 
groups  overlap  and  firms  often  perform 
two  or  more  operations.  Although  many 
sheep  production  operations  are  located 
in  the  east,  the  majority  of  sheep  are 
concentrated  in  the  western  and  com 
belt  States.  In  the  west  and  southwest, 
sheep  production  can  be  the  most 
productive  use  of  the  land  in  some 
areas. 

Packers  and  processors  are  the  second 
component  of  the  domestic  lamb 
industry.  Lamb  packers  are  companies 
that  slaughter  lambs.  Most  packers  also 
slaughter  one  or  more  other  types  of 
livestock.  This  part  of  the  industry 
includes  eight  federally  inspected  firms 
accoimting  for  96  percent  of  the 
domestically  slaughtered  sheep  and 
lambs.  Processors,  along  with  some 
packers,  break  lamb  carcasses  into 


different  cuts.  There  are  less  than  10 
major  processing  firms  and,  like  the 
packers,  only  a  small  portion  of  their 
operations  are  devoted  to  processing 
lamb. 

Domestic  lamb  producers  have  been 
competing  with  surging  foreign  lamb 
imports.  Between  1993  and  1997,  lamb 
imports  increased  by  49.3  percent  from 
56.5  million  pounds  to  84.4  million 
pounds.  The  greatest  increase  in  imports 
occurred  during  the  period  1996 
through  1997,  when  imports  rose  by 
18.5  percent.  Imports  in  1998  were  30 
percent  above  those  in  1997,  and 
imports  in  the  first  quarter  of  1999  were 
10  percent  above  those  in  the  first 
quarter  of  1998.  As  measured  by 
quantity,  imports  captured  23.3  percent 
of  the  domestic  market  in  January 
through  September  1998,  up  bom  11.2 
percent  in  1993.  The  loss  of  market 
share  is  magnified  by  the  fact  that 
domestic  per  capita  lamb  meat 
consiunption  dropped  from  1.3  pounds 
in  1993  to  1.1  pounds  in  1995  where  it 
remained  through  1997. 

Increasingly,  imports  have  shifted 
away  from  frozen,  unprocessed 
carcasses  to  value-added  product 
categories.  In  1993.  fresh  or  chilled  lamb 
meat  accounted  for  only  20  percent  of 
imports.  By  1997,  the  figvu-e  had 
doubled  to  40  percent.  Processed  lamb, 
particularly  boneless  cuts,  have 
replaced  lamb  carcasses.  Carcasses 
represented  only  3  percent  of  1997 
imports  whereas  bone-in  and  boneless 
boxed  lamb  cuts  accoimted  for  66.8 
percent  and  30.2  percent,  respectively, 
of  the  carcass-equivalent  volume  of 
imported  lamb  meat.  Between  January 
1993  and  June  1998.  prices  on  imported 
Australian  and  New  Zealand  lamb, 
which  account  for  virtually  all  imported 
lamb,  were  anywhere  from  9.4  percent 
to  70.3  percent  less  expensive  than 
domestic  products. 

With  the  increase  in  lamb  imports,  the 
domestic  production,  packing  and 
processing  of  lamb  has  dropped 
significantiy.  Domestic  lamb  meat 
production  declined  by  26  percent  from 
326.7  million  pounds  in  1993  to  243 
million  pounds  in  1999.  Production  was 
down  3  percent  in  May  of  2000 
compared  to  the  same  period  in  1999. 
Domestic  producers'  share  of  the  net 
sales  value  on  lamb  has  also  declined 
with  imports  representing  30.7  percent 
in  January  through  September  1998,  up 
from  11.2  percent  in  1993.  The  number 
of  domestic  lamb  producers  has 
decreased  from  93.280  in  1993  to  74,710 
in  1997,  a  20  percent  decline.  With  an 
estimated  2.2  workers  per  operation,  the 
decline  in  lamb  producers  translates 
into  a  drop  in  workers  from  205.216  in 
1993  to  164,362  in  1997.  Federally 
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inspected  sheep  and  lamb  slaughtering 
plants  have  declined  from  711  to  571. 
Only  9  plants  can  slaughter  more  than 
100,000  sheep  and  lambs  aimually.  One 
was  closed  in  1995  and  another  was 
closed  in  1998. 

Imports  have  also  affected  prices  and 
sales.  Direct  prices  for  slaughter  lambs 
dropped  by  25  percent  between  the  first 
quarter  of  1997  and  the  first  quarter  of 
1998.  During  the  second  quarter  of  1998, 
direct  prices  were  17.6  percent  lower 
than  prices  during  the  same  period  in 
1997.  Similarly,  for  the  same  periods, 
auction  prices  fell  by  20.5  percent  and 
14.9  percent,  respectively.  For  packers, 
prices  on  carcasses  dropped  30.8 
percent  between  September  1997  and 
April  1998. 

In  response  to  the  surge  in  imports, 
domestic  producers  along  with  packers 
and  processors  filed  a  petition  with  the 
International  Trade  Commission  (ITC) 
seeking  import  rehef.  ITC  conducted  an 
investigation  (Investigation  No.  TA  201- 
68)  and  foimd  that  imports  have 
depressed  prices  and  sales  of  domestic 
lamb  causing  serious  harm  to  domestic 
producers'  financial  conditions  (ITC 
Publication  3176.  April  1999).  It  also 
foimd  that  although  there  is  evidence 
that  U.S.  consumers  prefer  domestically 
produced  lamb,  domestic  producers 
engage  in  little  or  no  promotion.  In 
recommending  relief,  a  majority  of  the 
commissioners  stressed  the  need  for  an 
industry  marketing  program  supported 
by  checkoff  funds  to  improve 
production  efficiency  and  increase 
demand. 

Because  of  the  decline  in  the  domestic 
lamb  industry  caused  by  imports  and 
flat  demand,  domestic  producers  are 
seeking  ways  to  reverse  this  trend.  A 
checkoff  program  to  promote  and 
market  domestic  lamb  products  is  one 
way  this  could  be  accomplished.  A 
coordinated  promotion  and  marketing 
effort  will  help  domestic  producers 
compete  more  effectively  against 
imports  while  increasing  demand  for 
lamb.  It  will  also  permit  domestic 
producers  to  fund  projects  to  develop 
more  effective  and  efficient  production 
processes.  More  efficient  production 
along  with  increased  demand  will  lead 
to  higher,  more  stable  prices  for 
producers,  packers,  and  processors. 

The  Order  authorizes  mat  a 
mandatory  assessment  be  paid  by 
producers,  seedstock  producers, 
exporters,  and  feeders  at  a  rate  of  one- 
half  cent  ($.005)  per  pound  of  live  lamb 
sold.  First  handlers  will  pay  an 
additional  assessment  of  30  cents  ($.30) 
per  head  of  lambs  purchased  by  the  first 
handler  for  slaughter  and  will  remit  the 
total  amoimt  of  assessment  due  to  the 
Board. 


At  the  rate  of  assessment  of  one-half 
cent  ($.005)  per  pound  of  live  lamb  sold 
and  the  additional  $.30  paid  by  packers 
on  slaughter  lambs,  the  Board  will 
collect  approximately  $3  million 
annually.  It  is  expected  that  the 
assessment  represents  less  than  1 
percent  of  proiducers'  average  return. 

The  program  will  be  admmistered  by 
the  Board  appointed  by  the  Department 
from  nominations  submitted  by  certified 
industry  organizations.  The  Department 
will  certify  industry  organizations  that 
will  nominate  producers,  seedstock 
producers,  feeders,  and  first  handlers  to 
serve  as  members  on  the  Board.  The 
Board  will  reconmiend  the  assessment 
rate,  programs  and  projects,  budgets, 
and  any  rules  and  regulations  that  might 
be  necessary  for  the  administration  of 
theprogram. 

The  Board  will  consist  of  13  members: 
six  producer  representatives,  three 
feeder  representatives,  three  first 
handlers,  and  one  seedstock  producer. 
The  members  primarily  will  be 
nominated  by  eligible  regional,  State, 
and  national  organizations. 

The  recordkeeping  and  reporting 
requirements  for  the  Order  have  been 
designed  to  ensure  compliance  and 
generate  the  data  necessary  for  the 
effective  conduct  of  the  program. 

With  regard  to  alternatives  to  this 
rule,  the  Act  itself  provides  authority  to 
tailor  a  program  according  to  the 
individual  needs  of  an  industry.  Section 
514  of  the  Act  provides  for  orders 
applicable  to  producers,  first  handlers, 
and  other  persons  in  the  marketing 
chain  as  appropriate.  Provision  is  made 
for  permissive  terms  in  an  order  in  §  516 
of  the  Act  and  authorizes  an  order  to 
provide  for  coverage  of  research, 
promotion,  and  information  activities  to 
expand,  improve,  or  make  more  efficient 
the  marketing  or  use  of  an  agricultural 
commodity  in  both  domestic  and 
foreign  markets;  provision  for  assessing 
imports:  provision  for  reserve  funds; 
and  provision  for  credits  for  generic  and 
branded  activities.  In  addition,  §  518  of 
the  Act  provides  for  a  referendum  to 
ascertain  approval  of  an  order  to  be 
conducted  either  prior  to  its  going  into 
effect  or  within  3  years  after 
assessments  first  begin  under  an  order. 
An  order  also  may  provide  for  its 
approval  in  a  referendum  to  be  based 
upon  (1)  a  majority  of  those  persons 
voting;  (2)  persons  voting  for  approval 
who  represent  a  majority  of  the  volume 
of  the  agricultural  commodity;  or  (3)  a 
majority  of  those  persons  voting  for 
approval  who  also  represent  a  majority 
of  the  volume  of  the  agricultural 
commodity.  Section  515  of  the  Act 
provides  for  establishment  of  a  board 
from  among  producers,  first  handlers. 


feeders,  and  others  in  the  marketing 
chain  as  appropriate. 

This  Order  includes  provisions  for 
domestic  expansion  and  improvement 
and  a  delayed  referendum  to  be 
conducted  within  3  years  after 
assessments  begin.  The  Order  will 
continue  if  a  majority  of  those  persons 
voting  in  the  referendum  who  also 
represent  a  majority  of  the  volume  of 
lambs  produced,  slaughtered,  or 
exported  during  the  representative 
period  established  by  the  Department. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that  are 
currently  in  effect  that  duplicate, 
overlap,  or  conflict  with  this  rule.  The 
proposed  rule  that  was  published  in  the 
Federal  Register  on  September  21,  2001 
[66  FR  48763],  invited  interested 
persons  to  submit  comments  to  the 
Department  concerning  potential  effects 
qf  the  proposed  Order.  No  comments 
were  received  regarding  the  RFA. 

Paperwork  Reduction  Act 

In  accordance  with  OMB  regulation  (5 
CFR  Part  1320)  that  implements  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  Chapter  35).  the  information 
collection  and  recordkeeping 
requirements  that  are  imposed  by  this 
Order  were  submitted  to  OMB  for 
approval  and  approved  imder  OMB 
control  nimibers  0581-0198  and  0505- 

0001. 

Title:  Lamb  Promotion,  Research  and 

Information  Order. 

OMB  Number:  0505-0001.  Expiration 
Date  of  Approval:  July  31,  2002 

OMB  Number:  0581-0198. 

Expiration  Date  of  Approval:  3  years 
from  date  of  approval. 

Type  of  Request:  Approval  of  new 
information  collection. 

Abstract  The  information  collection 
requirements  in  the  request  are  essential 
to  carry  out  the  intent  of  the  Act. 

Under  the  Order,  first  handlers  and 
exporters  will  be  required  to  collect 
assessments  from  lamb  producers, 
feeders,  and  seedstock  producers  and 
submit  the  required  reports  and  remit 
assessments  to  the  Board.  Persons  who 
are  market  agencies  will  be  required  to 
collect  an  assessment  and  pass  the 
collected  assessments  on  to  the 
subsequent  purchaser.  It  is  not 
anticipated  that  they  will  be  required  to 
subinit  records  of  their  transactions 
involving  lamb  purchases  and  the 
required  assessment  collection  to  the 
Board.  While  the  Order  wall  impose 
certain  recordkeeping  requirements  on 
persons  subject  to  the  Order, 
information  required  under  the  Order 
can  be  compiled  fit)m  records  currently 
maintained.  Such  records  will  be 
retained  for  at  least  2  years  beyond  the 
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fiscal  year  of  their  applicability.  The 
estimated  annual  cost  of  providing  the 
information  to  the  Board  by  an 
estimated  70,804  respondents  (51,800 
producers,  15,000  seedstock  producers, 
3,318  market  agencies,  571  first 
handlers,  100  feeders,  and  15  exporters) 
is  $989,840  or  $13.98  per  respondent. 
Each  first  handler  and  exporter 
responsible  for  the  collection  of 
assessments  and  remittance  of  the 
assessments  to  the  Board,  will  do  so  by 
the  15th  day  of  the  month  following  the 
month  in  which  lambs  were  purchased 
for  slaughter,  exported,  or  lambs  or  lamb 
products  were  marketed  directly  to  a 
consumer.  It  is  anticipated  that  the  bulk 
of  assessments  will  be  submitted  to  the 
Board  by  first  handlers  who  purchased 
lambs  for  slaughter.  A  person  such  as  a 
producer  or  feeder  is  considered  a  first 
handler  when  that  person  markets  lamb 
or  lamb  products  of  their  own 
production  directly  to  a  consumer. 

The  Order's  provisions  have  been 
carefully  reviewed,  and  every  effort  has 
been  made  to  minimize  any  unnecessary 
recordkeeping  costs  or  requirements. 

The  forms  will  require  the  minimum 
information  necessary  to  effectively 
carry  out  the  requirements  of  the 
program,  and  their  use  is  necessary  to 
fulfill  the  intent  of  the  Act.  Such 
information  can  be  supplied  without 
data  processing  equipment  or  outside 
technical  expertise.  In  addition,  there 
are  no  additional  training  requirements 
for  individuals  filling  out  reports  and 
remitting  assessments  to  the  Board.  The 
forms  will  be  simple,  easy  to 
imderstand,  and  place  as  small  a  burden 
as  possible  on  the  person  required  to  file 
the  information. 

The  timing  and  frequency  of 
collecting  information  are  intended  to 
meet  the  needs  of  the  industry  while 
minimizing  the  amount  of  work 
necessary  to  fill  out  the  required  reports. 
In  addition,  the  information  to  be 
included  on  these  forms  is  not  available 
frt)m  other  sources  because  such 
information  relates  specifically  to 
individual  producers,  feeders,  seedstock 
producers,  first  handlers,  and  exporters 
who  are  subject  to  the  provisions  of  the 
Act.  Therefore,  there  is  no  practical 
method  for  collecting  the  required 
information  without  the  use  of  these 
forms. 

Information  collection  requirements 
that  are  included  in  this  Order  include: 

(1)  Background  Information  Form 
(AMS-755) 

Estimate  of  Burden:  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  0.5  hours  per 
response  for  each  producer,  feeder, 


seedstock  producer,  and  first  handler 
nominated  to  serve  on  the  Board. 

Respondents:  Producers,  seedstock 
producers,  feeders,  and  first  handlers. 

Estimated  number  of  Respondents:  10 
(26  for  initial  nominations  to  the  Board, 
8  in  the  second  year,  and  8  in  the  third 
year). 

Estimated  number  of  Responses  per 
Respondent:  1  every  3  years. 

Estimated  Total  Annual  Burden  on 
Respondents:  13  hours  for  the  initial 
nominations  to  the  Board  and  4  hours 
aimually  thereafter. 

Total  Cost:  $260  initial,  $80 
thereafter. 

(2)  Requirement  to  Maintain  Records 
Sufficient  to  Verify  Reports  and 
Requests  for  Refunds  Submitted  Under 
the  Order 

Estimate  of  Burden:  Public 
recordkeeping  burden  for  keeping  this 
information  is  estimated  to  average  0.6 
hours  per  record  keeper  maintaining 
such  records. 

Recordkeepers:  Producers,  seedstock 
producers,  feeders,  market  agencies, 
first  handlers,  and  exporters. 

Estimated  number  of  Recordkeepers: 
71,039. 

Estimated  Total  Recordkeeping 
Hours:  42,623.4  hours. 

Totoy  Cost;  $852,468. 

(3)  Monthly  Remittance  Report  Form 
(LS-81) 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1  hour  per  first 
handler  and  exporter. 

Respondents:  First  handlers  and. 
exporters. 

Estimated  Number  of  Respondents: 
586. 

Estimated  Number  of  Responses  per 
Respondent:  12. 

Estimated  Total  Annual  Burden  on 
Respondents:  7,032  hours. 

Total  Cost:  $140,640. 

(4)  Application  for  Refund  Form  (LS-85) 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.25  hours  per 
response. 

Respondents:  Producers,  seedstock 
producers,  first  handlers,  feeders,  and 
exporters. 

Estimated  number  of  Respondents: 
67,486. 

Estimated  Total  Aimual  Burden: 
16,871.5  hours. 

Total  Cost:  $337,430. 

(5)  Application  for  Certification  of 
Organization  Form  (LS-62) 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 


is  estimated  to  average  0.5  hours  per 
response. 

Respondents:  National,  State,  or 
regional  lamb  associations  or 
organizations. 

Estimated  number  of  Respondents: 

20. 
Estimated  number  of  Responses  per 

Respondent:  1 

Estimated  Total  Ann  ual  Burden  .10      • 
hours. 

Total  Cost:  $200. 

(6)  Nomination  for  Appointment  to  the 
Lamb  Board  Form  (LS-84) 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.5  hours  per 
response. 

Respondents:  National,  State,  or 
regional  lamb  associations  and 
organizations. 

Estimated  number  of  Respondents: 
20. 

Estimated  number  of  Responses  per 
Respondent:  1  per  year. 

Estimated  Total  Annual  Burden:  10 
hours. 

Total  Cost:  $200. 

(7)  Statement  of  Certification  (Lamb 
Promotion,  Research,  and  Information 
Order)  (LS-83) 

Estimate  of  Burden:  The  Deputy 
Administrator  or  designee  of  the 
Agricultural  Marketing  Service's  (AMS), 
Livestock  and  Seed  Program  will  sign 
this  form  certifying  eligible 
organizations  to  make  nominations  to 
the  Board.  Because  only  AMS 
employees  will  complete  this  form,  the 
estimated  average  reporting  burden 
would  not  apply  to  the  public. 

The  burden  hours  reported  in  the 
final  rule  reflect  a  decrease  of  141  hours 
from  the  proposed  rule.  This  decrease 
was  the  result  of  a  mathematical  error  in 
calculating  the  total  number  of 
respondents. 

In  the  proposed  rule  published 
September  21,  2001  (66  FR  48763], 
comments  were  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  functions  of  the  Order  and  the 
Department's  oversight  of  the  program, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumption  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  coUection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  othw  - 
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technological  collection  techniques  or 
other  forms  of  information  technology. 
No  comments  were  received  regarding 
the  information  collection  section. 

Background 

The  Act  authorizes  the  Department  to 
establish  agricultural  commodity 
research  and  promotion  orders.  The  Act 
provides  for  the  submission  of  proposals 
for  a  lamb  promotion,  research,  and 
information  order  by  industry 
organizations  or  any  other  interested 
persons  affected  by  the  Act.  Section  516 
of  the  Act  provides  permissive  terms  for 
orders,  and  other  sections  provide  for 
alternatives.  For  example,  §514  of  the 
Act  provides  for  orders  applicable  to  (1) 
producers,  (2)  first  handlers,  (3)  feeders 
and  others  in  the  marketing  chain  as 
appropriate.  Section  516  authorizes  an 
order  to  provide  for  exemption  of  de 
minimis  quantities  of  an  agricultural 
commodity;  different  payment  and 
reporting  schedules;  coverage  of 
research,  promotion,  and  information 
activities  to  expand,  improve,  or  make 
more  efficient  the  marketing  or  use  of  an 
agricultural  commodity  in  both 
domestic  and  foreign  markets;  provision 
for  reserve  funds;  provision  for  credits 
for  generic  and  branded  activities;  and 
assessment  of  imports,  hi  addition, 
§  518  of  the  Act  provides  for  referenda 
to  ascertain  approval  of  an  order  to  be 
conducted  eidier  prior  to  its  going  into 
effect  or  within  3  years  after 
assessments  first  begin  under  the  order. 
The  Act  authorizes  three  different 
voting  methods  for  approving  an  order 
in  a  referendum.  Section  515  provides 
for  establishment  of  a  board  from  among 
producers,  seedstock  producers,  first 
handlers,  feeders,  and  others  in  the 
marketing  chain  as  appropriate. 

This  Order  includes  provisions  for 
both  domestic  and  foreign  market 
expansion  and  improvement  and  a 
delayed  referendtmi  to  be  conducted 
within  3  years  after  assessments  begin. 
The  Order  will  continue  if  a  majority  of 
those  persons  voting  who  also  represent 
a  majority  of  the  volume  of  lambs 
produced,  slaughtered  or  exported 
during  the  representative  period 
established  by  the  Department. 

The  Act  authorizes  the  establishment 
and  operation  of  generic  promotion 
programs  that  may  Include  a 
combination  of  promotion,  research, 
and  information  activities  funded  by 
mandatory  assessments.  These  programs 
are  designed  to  maintain  and  expand 
markets  and  uses  for  agricultuxal 
commodities.  This  Order  provides  for 
the  development  and  financing  of  an 
effective  and  coordinated  program  of 
research,  promotion,  and  information 
for  lamb  and  lamb  products.  The 


purpose  of  the  Order  is  to  strengthen  the 
position  of  lamb  and  lamb  products  in 
domestic  and  foreign  markets,  and  to 
develop,  maintain,  and  expand  markets 
for  lamb  and  lamb  products.  The  Order 
will  be  continued  subject  to  its  approval 
in  a  delayed  referendum  conducted  by 
the  Department.  Section  518  of  the  Act 
provides  for  the  Department  (1)  to 
conduct  a  required  referendum, 
preceding  a  proposed  Order's  effective 
date,  among  persons  who  would  be 
subject  to  assessments  under  the 
program  or  (2)  to  implement  a  proposed 
Order,  pending  the  conduct  of  a 
referendum,  among  persons  subject  to 
assessments,  within  3  years  after 
assessments  first  begin,  hi  accordance 
with  section  518(e)  of  the  Act,  an  Order 
may  provide  for  its  approval  in  a 
referendum  based  upon  (1)  a  majority  of 
those  persons  voting;  (2)  persons  voting 
for  approval  who  represent  a  majority  of 
the  volimie  of  the  agricultural 
commodity:  or  (3)  a  majority  of  those 
persons  voting  for  approval  who  also 
represent  a  majority  of  the  volume  of  the 
agricultural  commodity.  This  Order 
provides  for  a  delayed  referendum  to  be 
conducted  using  the  third  approval 
option.  Thus,  the  Department  will 
conduct  a  referendum  within  3  years 
after  assessments  first  begin,  in  which 
approval  of  the  Order  will  be 
determined  by  a  majority  of  persons 
voting  for  approval  who  also  represent 
a  majority  of  the  volume  of  lamb 
production  represented  in  the 
referendum.  The  Act  also  requires  the 
Department  to  conduct  subsequent 
referenda:  (1)  Not  later  than  7  years  after 
assessments  first  begin  under  the  Order; 
(2)  at  the  request  of  the  Board 
established  imder  the  Order;  or  (3)  at  the 
request  of  10  percent  or  more  of  the 
number  of  persons  eligible  to  vote,  hi 
addition  to  these  criteria,  the  Act 
provides  that  the  Department  may 
conduct  a  referendum  at  any  time  to 
determine  whether  the  continuation, 
suspension,  or  termination  of  the  Order 
or  a  provision  of  the  Order  is  favored  by 
persons  eUgible  to  vote. 

The  Order  also  contains  provisions 
that  will  allow  persons  to  request  a 
refund  of  assessments  paid  during  the 
period  beginning  on  the  effective  date  of 
the  Order  and  ending  on  the  date  the 
Department  aimounces  the  results  of  the 
required  referendum.  The  refunds  will 
be  paid  from  an  escrow  account 
established  by  the  Board  as  provided  for 
in  §  1280.214(c).  Persons  who  file  a 
request  for  refunds  during  the  specified 
time  period  will  be  entitled  to  a  refund 
of  assessments  paid  from  the  effective 
date  of  the  Order  until  the  Department 
announces  the  results  of  the 


referendum.  If  the  amoimt  in  the  escrow 
fund  is  less  than  the  total  refunds 
demanded,  persons  entitled  to  a  refund 
will  receive  a  pro  rata  share. 

A  national  research  and  promotion 
program  for  lamb  and  lamb  products 
will  help  the  industry  to  address  the 
many  market  problems  it  currently 
faces.  Domestic  lamb  producers  have 
been  competing  with  surging  foreign 
lamb  imports,  competition  from  other 
meat  and  poultry,  and  changing 
consumer  meat  buying  preferences. 

hicreased  funding  will  allow  the 
industry  to  expand  its  current 
consumer,  food  service,  and  food 
manufacturer  promotion  efforts.  Also  it 
will  allow  for  increased  participation  in 
the  Department's  Market  Access 
Program  and  the  opportimity  to  develop 
stronger  markets  overseas.  In  addition, 
such  a  program  will  create  the 
opportunity  to  explore  tie-in 
promotional  activities  with  nationally 
branded  food  products  that  will  help  the 
lamb  industry  gain  advertising  and  in- 
store  exposure. 

The  assessment  levied  on 
domestically-produced  lamb  will  be 
used  to  pay  for  promotion,  research,  and 
information  as  well  as  administration, 
maintenance,  and  functioning  of  the 
Board.  Ex[>enses  incurred  by  the 
Department  in  implementing  and 
administering  the  Order,  including 
referenda  costs,  also  will  be  paid  bom 
assessments. 

Sections  516(e)(1)  and  (2)  of  the  Act 
states  that  the  Department  may  provide 
credits  of  assessments  for  generic  and 
branded  activities.  The  Order  does  not 
contain  such  provisions.  Therefore,  the 
terms  generic  activities  and  branded 
activities  are  not  defined  in  the  Order. 

First  handlers  and  exporters  will  be 
responsible  for  the  collection  of 
assessments  and  remittance  of 
assessments  to  the  Board.  First  handlers 
and  exporters  will  be  required  to 
maintain  records  of  lambs  purchased 
from  each  producer,  seedstock 
producer,  and  feeder,  by  the  first 
handler  or  exporter,  including  lambs 
produced  or  fed  by  the  first  handler  or 
exporter.  First  handlers  and  exporters 
will  be  required  to  file  reports  regarding 
the  collection,  payment,  and  remittance 
of  the  assessments.  In  addition,  a  person 
who  is  a  market  agency;  i.e., 
commission  merchant,  auction  market, 
or  livestock  market  in  the  business  of 
receiving  lambs  for  sale  on  commission 
for  or  on  behalf  of  a  producer,  seedstock 
producer,  or  feeder  will  be  required  to 
collect  the  assessment  and  pass  the 
collected  assessments  on  to  the 
subsequent  purchaser  and  if  applicable 
certify  as  required  by  regulations 
approved  by  the  Department  that  the 
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provisions  of  §  1280.217(b)  have  been 

met. 

All  information  obtained  from 
persons  subject  to  this  Order  as  a  result 
of  recordkeeping  and  reporting 
requirements  will  be  kept  confidential 
by  all  officers,  employees,  and  agents  of 
the  Department  and  of  the  Board.  This 
information  may  be  disclosed  only  if  the 
Department  considers  the  information 
relevant,  and  the  information  is  revealed 
in  a  judicial  proceeding  or 
administrative  hearing  brought  at  the 
direction  or  on  the  request  of  the 
Department  or  to  which  the  Department 
or  any  officer  of  the  Department  is  a 
party.  Other  exceptions  for  disclosure  of 
confidential  information  include  the 
issuance  of  general  statements  based  on 
reports  or  on  information  relating  to  a 
number  of  persons  subject  to  an  order  if 
the  statements  do  not  identify  the 
information  furnished  by  any  person,  or 
the  publication,  by  direction  of  the 
.  Department,  of  the  name  of  any  person 
violating  the  Order,  and  a  statement  of 
the  particular  provisions  of  the  Order 
violated  by  the  person. 

The  Act  requires  that  an  order  provide 
for  the  establishment  of  a  board  to 
administer  the  program  xmder  the 
Department's  supervision.  This  Order 
provides  for  a  13-member  Board  to 
ensure  fair  and  equitable  representation 
of  the  lamb  industry  on  the  Board.  The 
Act  requires  membership  on  the  Board 
to  reflect  the  geographical  distribution 
of  the  production  of  lamb  and  lamb 
products.  To  that  end,  the  Order  divides 
the  United  States  into  two  geographic 
regions  with  each  region  being 
represented  by  at  least  two  lamb 
producers  and  the  remaining  two 
producers  appointed  at  the 
Department's  discretion.  Such  at  large 
selections  by  the  Department  will  not  be 
chosen  or  boimd  by  any  specific 
geographic  region.  There  will  be  three 
lamb  feeder  members  on  the  Board.  At 
least  one  feeder  will  feed  less  than  5,000 
lambs  annually,  at  least  one  feeder  will 
feed  5,000  or  more  lambs  annually  and 
the  remaining  feeder  will  be  appointed 
at  the  Department's  discretion  and  will 
not  be  chosen  or  boimd  by  size 
requirements.  Three  first  handlers  and 
one  seedstock  producer  will  be 
appointed  as  members  of  the  Board. 
Members  will  serve  for  3-year  terms, 
except  that  the  members  appointed  to 
the  initial  Board  will  serve 
proportionately  for  1,  2,  and  3  years.  No 
member  will  serve  more  than  two 
.consecutive  3-year  terms. 

Upon  implementation  of  the  Order 
and  pursuant  to  the  Act,  the  Board  will 
at  least  once  in  each  5-year  period,  but 
not  more  frequently  than  once  in  each 
3-year  period,  review  the  geographical 


distribution  of  lamb  in  the  United  States 
and  make  a  recommendation  to  the 
Department  after  considering  the  results 
of  its  review  and  other  information  it 
deems  relevant  regarding  the 
reapportionment  of  the  Board. 

In  response  to  invitations  to  submit 
proposals  published  in  the  Federal 
Register  November  23, 1999  [64  FR 
65665],  and  January  12,  2000  [65  FR 
1825],  a  proposed  Order  developed  by 
the  Lamb  Industry  Checkoff  Exploration 
Team  was  submitted  by  the  Proponent 
I.  Proponent  I  proposed  a  program 
assessing  lamb  producers,  feeders,  first 
handlers,  and  seedstock  producers.  In 
addition,  two  partial  proposals  were 
submitted  by  Proponent  II  and 
Proponent  III.  Proponent  II  proposed 
definitions  for  feeder,  producer,  and 
seedstock  producer  and  that  the 
Department  should  be  authorized  to 
appoint  only  one  feeder  representative 
who  annually  feeds  5,000  or  more  head 
of  lambs  and  to  appoint  two  feeders 
who  annually  feed  less  than  5,000  head 
of  lamb.  Proponent  III  proposed  that  the 
Order  be  approved  in  a  referendum  by 
a  majority  of  those  voting. 

The  Order  is  simimarized  as  follows: 
Sections  1280.101  through  1280.129  of 
the  Order  define  certain  terms  such  as 
lamb,  producer  and  first  handler,  which 
are  used  in  the  Order. 

Sections  1280.201  through  1280.211 
include  provisions  relating  to  the  Board. 
These  provisions  cover  establishment 
and  membership,  nominations, 
nominee's  agreement  to  serve, 
appointment,  vacancies,  certification  of 
organizations,  term  of  office, 
compensation,  removal,  prohibited 
activities,  and  powers  and  duties  of  the 
Board,  which  is  the  governing  body 
authorized  to  administer  the  Order 
through  the  implementation  of 
programs,  plans,  projects,  budgets,  and 
contracts  to  promote  and  disseminate 
information  about  lamb  and  lamb 
products,  subject  to  oversight  of  the 
Department. 

Sections  1280.212  through  1280.216 
cover  budget  and  expenses;  require  the 
Board  to  submit  a  budget  for  the  fiscal 
year  covering  anticipated  expenses  and 
disbursements,  investment  of  funds, 
escrow  accoimts,  refunds,  and 
procedures  for  obtaining  a  refund. 

Sections  1280.217  through  1280.221 
cover  lamb  piuchases  and  authorize  the 
collection  of  assessments;  specify 
limitations  on  the  use  of  funds;  and 
specify  who  pays  the  assessment  and 

how. 

Sections  1280.222  through  1280.227 
cover  maintaining  books  and  records, 
accoimting  for  the  receipt  and 
disbursement  of  all  funds;  reports  from 
each  first  handler  to  the  Board  including 


the  number  of  lambs  purchased  and 
amount  remitted,  and  use  and 
confidentially  of  information.  Also, 
every  5  years,  the  Board  funds  an 
independent  evaluation  of  the  program. 

Sections  1280.228  through  1280.236 
discuss  the  rights  of  the  Department; 
personal  liability;  separability;  patents, 
copyrights,  inventions,  product 
formulations,  and  publications; 
amendments;  referenda,  which  will  be 
delayed  (required  referenda); 
suspension  or  termination;  proceedings 
after  termination;  and  effects  of 
termination  or  amendment. 

On  June  25,  2001,  the  United  States 
Supreme  Court  issued  a  decision  in  the 
case  of  United  States  v.  United  Foods., 
Inc.  (United  Foods),  that  held  that  the 
imposition  of  mandatory  assessments  to 
fund  generic  mushroom  advertising 
violated  the  First  Amendment  insofar  as 
it  required  the  mushroom  industry  to 
subsidize  commercial  speech  with 
which  they  disagreed.  The  Court 
expressly  declined  to  reach  the  question 
whether  the  generic  advertising 
conducted  imder  the  mushroom 
program  constitutes  Government 
speech. 

Comments 

AMS  issued  invitations  to  submit 
proposals  for  an  Order  in  the  November 
23, 1999  [64  FR  65665),  and  January  12, 
2000  [65  FR  1825],  issues  of  the  Federal 
Register.  In  response  to  invitations  to 
submit  propossds,  a  proposed  Order 
developed  by  the  Lamb  Industry 
Checkoff  Exploration  Team  was 
submitted  by  the  Proponent  I. 
Proponent  I  proposed  a  program 
assessing  lamb  producers,  feeders,  first 
handlers,  and  seedstock  producers,  hi 
addition,  two  partial  proposals  were 
submitted  by  the  Proponent  II  and 
Proponent  HI.  Proponent  n  proposed 
definitions  for  feeder,  producer,  and 
seedstock  producer  and  that  the 
Department  should  be  authorized  to 
appoint  only  one  feeder  representative 
who  annually  feeds  5,000  or  more  head 
of  lambs  and  to  appoint  two  feeders 
who  annually  feed  less  than  5,000  head 
of  lamb.  Proponent  III  proposed  that  the 
Order  be  approved  in  a  referendum  by 
a  majority  of  those  voting.  As  provided 
m  the  Act,  on  September  21,  2001,  AMS 
published  the  proposed  Order  for 
comment  [66  FR  48764).  The  comment 
period  ended  November  20,  2001. 

The  Department  received  242 
comments  in  a  timely  manner.  In 
addition,  six  late  comments  were 
received.  The  late  comments  generally 
reflected  the  substance  of  comments 
timely  received.  The  bulk  of  comments 
were  submitted  by  individual  lamb 
producers.  About  49  comments  were 
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received  from  organizations 
representing  lamb  producers,  feeders, 
and  farmers.  The  comments  have  been 
posted  on  AMS'  website  at  (bttp:// 
www.ams.  usda.gov/Isg/mpb/rp- 
lamb.htm). 

The  changes  suggested  by 
commenters  are  discussed  below,  along 
with  the  changes  made  by  the 
Department  upon  further  review.  Also, 
the  Department  has  made  other 
miscellaneous  changes  for  the  purpose 
of  clarity  and  acciiracy.  For  the  readers' 
convenience  the  discussion  of 
comments  is  organized  by  the  topic 
headings  of  the  proposed  rule. 

Background  Section 

One  commenter  stated  that  tHe 
background  of  the  proposed  Order  gives 
an  unworthy  goal  of  trying  to  compete 
with  imports  and  suggested  that  the  goal 
should  be  to  cooperate  with  importers  to 
increase  total  lamb  consiunption. 
Section  128O.210(m)  of  the  Order  states 
that  the  duty  of  the  Board  is  to  work  to 
achieve  an  effective,  continuous,  and 
coordinated  program  of  promotion, 
research,  and  information  designed  to 
strengthen  the  lamb  industry's  position 
in  the  marketplace;  maintain  and 
expand  existing  markets  and  uses  for 
lamb  and  lamb  products;  and  to  carry 
out  programs,  plans,  and  projects 
designed  to  provide  maximum  benefits 
to  the  lamb  industry.  The  program  will 
be  funded  entirely  with  assessments  on 
the  domestic  lamb  industry. 
Accordingly,  this  suggestion  is  not 
adopted. 

Definitions 

Section  1 280. 1 08    First  Handler 

One  commenter  suggested  that  the 
definition  of  first  handler  should  be 
modified  to  clarify  that  it  is  a  packer. 
Section  1280.108  of  the  Order  states  that 
the  term  first  handler  "means  the  packer 
or  other  person  *  *  *".  The  Department 
believes  that  the  current  definition 
sufficiently  defines  that  the  first  handler 
includes  packers.  Accordingly,  this 
change  is  not  needed  as  a  result  of  this 
comment. 

Section  1280.111    Lamb 

One  conmienter  suggested  that  the 
definition  of  lamb  should  be  "every 
sheep  sold,  whatever  age."  The 
Department  believes  that  the  proposed 
definition  of  Iamb,  which  uses  the  term 
"ovine" — meaning  of  or  relating  to 
sheep — sufficiently  indicates  that  all 
sheep  are  covered  by  the  Order  and  is 
generally  accepted  by  the  industry. 
Accordingly,  this  suggestion  is  not 
adopted. 


Lamb  Promotion,  Research,  and 
Information  Board 

Section  1280.201    Establishment  and 
membership 

One  commenter  suggested  that  the 
Board  should  have  four  producer 
members  from  west  of  the  Mississippi 
and  two  producer  members  east  of  the 
Mississippi  to  more  fairly  represent  the 
demographics  of  sheep  producers  and 
sheep  numbers.  Another  commenter 
suggested  that  the  size  and  geographic 
requirements  for  producer 
representatives  on  the  Board  should  be 
relaxed.  Due  to  geographical  concerns 
and  the  size  of  producer  operations 
issues  to  be  considered  when  the 
Department  is  making  appointments  to 
the  Board,  the  Department  believes  that 
simply  changing  the  number  of 
producers  representing  the  regions 
could  be  unduly  restrictive.  However, 
§  1280.201(a)(1)  of  the  Order  has  been 
modified  so  that  each  region  will  be 
represented  by  at  least  two  producers 
and  that  the  remaining  two  producers 
will  be  appointed  at  the  Department's 
discretion.  Such  at  large  selections  by 
the  Department  will  not  be  chosen  or 
bound  by  any  specific  geographic 
region.  This  modification  will  allow  the 
Department  the  flexibility  to  appoint 
producers  as  deemed  necessary. 

One  commenter  suggested  that 
producers  should  be  able  to  vote  for 
nominees  to  the  Board.  Section 
1280.202  of  the  Order  provides  that  only 
eligible  certified  organizations 
representing  producers,  feeders,  first 
handlers,  or  seedstock  producers  may 
submit  nominations  for  the  Board  for 
the  Department's  consideration.  The 
membership  of  each  certified 
organization  is  charged  with  nominating 
qualified  individuals.  Producers  are 
members  of  such  organizations  and  their 
interests  are  represented  through  these 
organizations.  Accordingly,  this 
suggestion  is  not  adopted. 

One  commenter  suggested  that  the 
Board  should  be  larger  and  more 
inclusive  so  that  it  fairly  represents  the 
entire  industry.  Two  commenters 
suggested  that  packers  need  additional 
seats  on  the  Board  that  would  be 
representative  of  their  financial 
contributions  to  the  program.  The 
Department  believes  that  the  Board 
accurately  represents  all  interests  of  the 
industry — producers,  feeders,  seedstock 
producers,  and  packers.  However, 
§  1280.201  has  been  modified  to  provide 
first  handlers  with  an  additional  seat  to 
better  reflect  their  participation  in  the 
industry.  Accordingly,  this  suggestion 
has  been  adopted  in  part. 

One  commenter  suggested  that  the 
number  of  feeder  representatives  on  the 


Board  should  be  reduced  to  one  and  that 
the  Board  should  have  two  "friends  of 
the  industry"  members  who  have 
business  experience  in  marketing.  The 
Department  believes  that  the  proposed 
composition  of  the  Board  fairly 
represents  the  stakeholders  of  the 
industry  and  does  not  believe  "friends 
of  the  industry"  members  are  necessary. 
Therefore,  this  suggestion  is  not 
adopted. 

One  commenter  suggested  that 
potential  Board  members  should  have 
business  experience  in  finance, 
marketing,  and  distribution.  Certified 
State,  regional,  or  national  organizations 
are  charged  with  nominating  the 
individuals  they  believe  are  most 
qualified  to  serve  on  the  Board  and  may 
consider  such  criteria  if  they  choose. 
Accordingly,  this  suggestion  is  not 
adopted. 

One  commenter  suggested  that  the 
Department  may  have  difficulty 
complying  with  the  criteria  for 
appointing  feeders  in  that  it  could  be 
difficult  to  find  a  feeder  of  over  5,000 
head  annually  east  of  the  Mississippi. 
The  commenter  suggested  that  the 
language  be  modffied  to  say  "at  least" 
one  feeder  who  feeds  more  than  5,000 
head  annually  as  opposed  to  the  current 
requirements  of  one  feeder  who  feeds 
less  than  5,000  annually  and  two 
feeders  who  feed  more  than  5,000  head 
annually.  The  Department  believes  that 
this  suggestion  has  merit  because  it  may 
be  difficult  to  find  feeders  who  feed 
more  than  5,000  head  annually  east  of 
the  Mississippi.  In  order  to  provide  the 
Department  greater  flexibility  in  making 
appointments.  §  1280.201(a)(2)  of  the 
Order  has  been  modified  so  that  the 
Department  will  appoint  at  least  one 
feeder  representative  who  feeds  5,000 
head  or  more  annually  and  at  least  one 
feeder  representative  who  feeds  less 
than  5.000  head  annually.  The  third 
feeder  representative  will  be  appointed 
at  the  Department's  discretion  and  will 
not  be  chosen  or  bound  by  size 
requirements.  Accordingly,  this 
suggestion  has  been  adopted  in  part. 

Section  1280.202    Nominations 

Several  conmienters  suggested  that 
the  niunber  of  Board  members 
appointed  from  nominations  submitted 
by  any  one  certified  organization  should 
be  limited  to  four.  The  Department 
believes  that  such  a  limitation  could 
unduly  restrict  the  Department  from 
making  appointments  to  the  Board  as 
well  as  unduly  restrict  the  certified 
organizations  irom.  making  nominations 
for  appointment  to  the  Board. 
Accordingly,  this  suggestion  is  not 
adopted. 
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Section  1 280.210    Powers  and  Duties  of 
the  Board 

One  commenter  suggested  that  the 
Department  should  be  required  to  issue 
an  annual  report  detailing  the  Board's 
activities.  Section  1280.210(n)  of  the 
Order  requires  the  Board  to  provide,  not 
less  than  annually,  a  report  accounting 
for  the  funds  expended  by  the  Board 
and  describing  programs  implemented 
imder  the  Act.  Annual  reporting  by  the 
Department  as  suggested  by  the 
commenter  would  be  duplicative  of  the 
Board's  actions.  Accordingly,  this 
suggestion  is  not  adopted. 

Several  commenters  expressed 
concern  that  there  will  not  be  sufficient 
funds  generated  to  carry  out  all  three 
focus  areas  of  the  Order.  Several  other 
commenters  suggested  that  all  checkoff 
dollars  should  be  used  to  develop  and 
produce  an  advertising  program  for 
lamb  and  lamb  products.  The  Act 
provides  for  a  coordinated  program  of 
generic  promotion,  research,  and 
information  activities  and  places  the 
responsibility  with  the  Board,  subject  to 
approval  of  the  Department,  to  ensure 
that  funds  are  allocated  among  the  focus 
areas  of  the  Order.  The  Department 
believes  that  the  Order  provides  the 
necessary  framework  for  the  Board  to 
meet  the  objectives  as  set  forth  in  the 
Act.  Accordingly,  this  suggestion  is  not 
adopted. 

One  commenter  suggested  that  money 
for  grower  education  efforts  should  be 
limited  to  project  information  and 
financial  statements  because  too  much 
money  is  spent  on  conununicating  with 
producers  in  other  promotion  programs. 
Board  members  will  make 
recommendations,  subject  to  the 
approval  of  the  Department,  as  to  how 
the  checkoff  dollars  should  be  allocated 
among  the  various  program  areas. 
Accordingly,  this  suggestion  is  not 
adopted. 

One  commenter  suggested  that  there 
should  be  a  linut  on  contracts  to  a 
contractor  in  that  no  single  entity 
should  be  permitted  to  receive  more 
than  50  percent  of  checkoff  funds 
available  each  year  for  promotion, 
research,  and  information  activities.  The 
Department  believes  that  it  is  best  to 
provide  flexibility  to  the  Board  when 
contracting  for  services.  In  addition,  all 
contracts  in  which  the  Board  enters  will 
be  subject  to  final  approval  by  the 
Department.  Accordingly,  this 
suggestion  is  not  adopted. 

One  commenter  suggested  that  funds 
from  the  national  program  should  be 
used  to  supplement  activities  currently 
being  conducted  by  State  organizations. 
The  Act  does  not  provide  authority  for 
national  program  funds  to  be  shared 


with  State  programs.  However,  the  Act 
and  Order  do  not  prohibit  the  Board 
from  conducting  joint  research, 
promotion,  and  information  activities 
with  State  or  national  organizations. 
Accordingly,  this  suggestion  is  not 
adopted. 

Section  1280.212    Budget  and 
Expenses 

One  commenter  expressed  concern 
that  a  majority  of  the  assessments 
collected  will  be  used  for  staffing  and 
administrative  costs.  Section 
1280.212(g)  of  the  Order  limits  the 
amount  of  money  that  can  be  used  for 
administrative  expenses  to  10  percent  of 
the  Board's  income  for  that  fiscal  year, 
except  for  the  initial  fiscal  year. 

One  commenter  suggested  that 
petitioners  for  a  checkoff  should  have  to 
reimburse  the  Department  for  any 
expenses  to  conduct  a  referendum. 
Section  518(c)(3)  of  the  Act  and 
§  1280.233(b)(3)  of  the  Order  provide  for 
eligible  persons  to  request  a  referendum. 
Section  518(f)  of  the  Act  and 
§  1280.233(d)  of  the  Order  state  that  the 
Board  shall  reimburse  the  Department 
for  any  expenses  incurred  by  the 
Department  to  conduct  referenda. 
Accordingly,  no  change  is  adopted  as  a 
result  of  this  comment. 

Section  1280.214    Refund  Escrow 
Accounts 

One  commenter  suggested  that  the 
Board  should  have  to  set  aside  100 
percent  of  funds  so  that  100  percent  of 
the  refund  requests  can  be  paid. 
Another  conmienter  suggested  that  the 
Department  should  clarify  that  refunds 
requested  prior  to  the  annoimcement  of 
the  referendimi  results  will  be  paid  in 
hill.  Section  517(g)  of  the  Act  provides 
that  ten  percent  of  the  assessments 
collected  be  placed  in  an  escrow 
account  and  for  a  pro  rata  share  to  be 
paid  if  assessments  are  not  sufficient  to 
reimburse  100  percent  of  the  refunds 
requested.  The  Act  also  states  that 
refiinds  can  only  be  provided  after  the 
results  of  the  referendum  are 
announced.  Accordingly,  this 
suggestion  is  not  adopted. 

Assessments 

Section  12^.21 7    Lamb  Purchases 

One  conunenter  expressed  confusion 
as  to  how  assessments  would  be  paid  by 
an  individual  who  sells  lamb  and  lamb 
products  of  his  owm  production  directly 
to  consiuners.  Sections  1280.217(c)  and 
(e)  of  the  Order  state  that  each  person 
processing  or  causing  to  be  processed 
lamb  or  lamb  products  of  that  person's 
own  production  and  marketing  such 
lamb  or  lamb  products  is  required  to 


pay  an  assessment  of  one-half  of  a  cent 
per  poimd  on  the  live  weight  of  the 
lamb  at  the  time  of  slaughter.  In 
addition,  pursuant  to  §  1280.108  of  the 
Order,  such  individual  would  be 
considered  a  first  handler  and  would  be 
required  by  §  1280.219  of  the  Order  to 
pay  an  additional  assessment  of  $.30  per 
head.  As  a  first  handler,  the  individual 
must  remit  the  total  amoimt  of 
assessment  to  the  Board. 

Several  commenters  suggested  that 
packers  should  be  required  to  pay  more 
into  the  program.  The  rate  of  assessment 
was  recommended  in  the  proposal 
submitted  by  Proponent  I  based  on 
recommendations  by  the  Lamb  Industry 
Checkoff  Exploration  Team  in 
collaboration  with  other  members  of  the 
industry.  The  Department  believes  that 
this  assessment  rate  properly  reflects  the 
position  of  packers  in  the  industry  and 
is  reasonable  at  this  time.  Accordingly, 
this  suggestion  is  not  adopted. 

Several  commenters  suggested  that 
the  Order  should  have  a  provision  for 
assessing  imported  Iamb  and  lamb 
products.  Section  517(a)  of  the  Act 
provides  that  importers  may  be  assessed 
if  they  are  covei-ed  under  the  Order.  The 
proposed  Order  submitted  by  Proponent 
I  did  not  provide  for  the  assessment  of 
imports.  It  is  the  desire  of  most  of  the 
industry  at  this  time  to  exclude 
assessing  imports  so  that  "American 
lamb"  can  be  promoted.  If  importers 
were  to  be  assessed,  this  may  not  be 
possible.  In  the  mid-1990's  a  Sheep  and 
Wool  Promotion,  Research,  Education, 
and  Information  Order  was  proposed  to 
_  the  lamb  industry,  which  included 
importers.  This  proposed  program  was 
not  approved  in  the  referendum  by 
producers,  feeders  and  importers,  and  it 
is  believed  that  including  importers  in 
the  sheep  program  may  have 
contributed  to  its  failure.  The 
Department  does  not  believe  that  a 
change  in  this  provision  is  warranted. 
Accordingly,  this  suggestion  is  not 
adopted. 

Several  commenters  believe  that 
many  producers  may  have  to  pay  both 
a  State  and  national  checkoff  due  to 
current  programs  that  are  already  in 
place  at  the  State  level.  The  commenters 
further  assert  that  promotion  programs 
that  are  now  run  through  the  State 
organizations  will  be  hiut  because  of  the 
loss  of  volimtary  contributions  that  will 
likely  occur  when  the  national  program 
is  put  in  place.  Many  State  checkoff 
programs  are  voluntary.  Neither  the  Act 
nor  the  Order  prohibits  the  Board  from 
conducting  joint  research,  promotion, 
and  information  activities  with  State  or 
national  organizations. 
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Miscellaneous 

Section  1280.233    Referenda 

Several  conunenters  oppose  having 
the  Order  subject  to  continuance  in  a 
delayed  referendum.  The  commenters 
suggested  that  those  subject  to  the 
program  should  have  the  right  to  vote 
on  its  approval  prior  to  beginning 
assessments.  Section  518  of  the  Act 
provides  for  the  Department  (1)  to 
conduct  a  required  referendum, 
preceding  a  proposed  Order's  effective 
date,  among  persons  who  would  be 
subject  to  assessments  under  the 
program  or  (2)  to  implement  a  proposed 
Order,  pending  the  conduct  of  a 
referendum,  among  persons  subject  to 
assessments,  within  three  years  after 
assessments  first  begin.  The  proposed 
Order,  which  recommended  approval  in 
a  delayed  referendum,  was  drafted 
utilizing  recommendations  from  both 
the  Lamb  Industry  Checkoff  Exploration 
Team  and  from  those  in  the  industry.  A 
delayed  referendum  will  provide  those 
subject  to  the  program  ample  time  to 
judge  its  effectiveness.  A  delayed 
referendum  will  allow  assessments  to 
begin  much  more  quickly  so  that  the 
industry  can  implement  promotions  and 
other  programs  as  soon  as  possible. 
Accordingly,  this  sviggestion  is  not 
adopted. 

Numerous  commenters  suggested  that 
continuance  referenda  should  be 
conducted  at  various  lengths  of  time, 
including  from  every  3  years  to  every  10 
years,  to  determine  if  those  subject  to 
the  program  still  favor  its  approval. 
Section  518(c)  of  the  Act  and  §  1280.233 
of  the  Order  state  that  the  Department 
shall  conduct  subsequent  referendum: 

(1)  Not  later  than  seven  years  after 
assessments  first  begin  under  the  Order; 

(2)  at  the  request  of  the  Board 
established  imder  the  Order;  or  (3)  at  the 
request  of  ten  percent  or  more  of  the 
number  of  persons  eligible  to  vote.  In 
addition,  §  518(d)  of  the  Act  provides 
that  the  Department  may  conduct  a 
referendum  at  any  time  to  determine 
whether  continuation,  suspension,  or 
termination  of  the  Order  or  a  provision 
of  the  Order  is  favored  by  persons 
eligible  to  vote.  The  Department 
believes  this  provides  ample 
opportimity  for  conducting  additional 
referenda.  Accordingly,  the  Department 
believes  these  suggestions  are  reflected 
in  the  Act  and  Order. 

Several  commenters  oppose  allowing 
the  Department  the  right  to  call  for  a 
referendum  at  any  time.  Section  518(d) 
of  the  Act  provides  that  the  Department 
may  conduct  a  referendum  at  any  time 
to  determine  whether  continuation, 
suspension,  or  termination  of  the  Order 
or  a  provision  of  the  Order  is  favored  by 


persons  eligible  to  vote.  Therefore,  this 
su^estion  is  not  adopted. 

%e  commenter  suggested  that  a 
referendiun  should  be  required  to 
increase  the  checkoff  rate.  While  the 
Order  contains  no  provision  for  this 
type  of  referendum.  §  1280.217(e)  of  the 
Order  has  been  modified  to  clarify  the 
process  by  which  the  assessment  rate 
may  be  changed.  Periodic  referenda 
provide  an  opportunity  for  those  that 
contribute  to  the  program  a  chance  to 
vote  whether  to  continue,  suspend  or 
terminate  the  program.  Accordingly, 
this  suggestion  is  not  adopted. 

Several  commenters  assert  that  it  is 
unclear  how  voting  by  majority  volume 
works  and  asked  how  the  Department 
will  determine  a  voter's  volume. 
Another  commenter  suggested  that 
eligible  voters  should  be  defined  as 
producers,  feeders,  first  handlers,  and 
exporters,  or  their  legal  representatives 
who  are  at  least  18  years  of  age.  The 
Department  will  issue  separate 
referendum  rules  at  a  later  date  that  will 
describe  the  voting  process. 

General 

One  commenter  suggested  that 
implementation  of  the  Order  will  hinder 
the  marketing  efforts  currently 
undertaken  by  lamb  processors  in 
cooperation  with  some  importers.  The 
Order  does  not  preclude  processors  or 
other  entities  from  conducting 
marketing  activities  with  their  own 
funds  if  they  so  choose.  In  addition,  the 
Board  may  perform  joint  research, 
promotion,  and  information  activities 
with  processors  to  use  checkoff  dollars 
in  a  more  effective  and  efficient  manner. 

Several  conmienters  suggested  that 
because  other  checkoff  programs  are 
under  legal  challenge  and  because  of  the 
Supreme  Court's  ruling  on  the 
Mushroom  Checkoff  Program,  a  new 
checkoff  program  should  not  be 
implemented  until  the  fate  of  the  other 
programs  is  known.  The  Department 
believes  and  continues  to  be  of  the  view 
that  the  Lamb  Promotion,  Research,  and 
Information  Order  as  previously 
proposed  and  with  changes  included  in 
this  action,  is  constitutionally  sound. 
Accordingly,  this  suggestion  is  not 
adopted. 

A  few  commenters  suggested  that 
because  the  sheep  industry  voted  down 
the  last  proposed  checkoff  program,  a 
new  program  should  not  be 
implemented.  The  Department  believes 
that  a  new  lamb  research  and  promotion 
program  is  appropriate  at  this  time  for 
several  reasons.  First,  the  lamb  industry 
has  undergone  significant  change  since 
the  last  proposed  Order  was  defeated.  In 
addition,  this  program  is  substantially 
different  from  the  previous  program  that 


was  voted  down.  Finally,  this  new 
program  is  based  in  part  on 
recommendations  made  by  the  ITC  as 
part  of  conducting  its  investigation 
concerning  the  importation  of  lamb 
products.  Therefore,  this  suggestion  is 
not  adopted. 

Several  comments  were  submitted  on 
issues  that  are  not  within  the  scope  of 
this  regulation  (e.g.,  country  of  origin 
labeling,  imported  carcass  grading, 
exchange  rate  with  other  coimtries, 
packer  consolidation).  Therefore,  they 
will  not  be  considered  and  will  not  be 
addressed  herein. 

One  conunenter  suggested  that  the 
Lamb  Industry  Checkoff  Exploration 
Team  should  reconvene  to  discuss 
comments  and  concerns  regarding  the 
proposed  checkoff.  The  Department  is     , 
following  the  informal  rulemaking 
process  in  which  all  comments 
submitted  on  the  proposed  Order  have 
been  taken  into  consideration  and 
responded  to  by  the  Department.  The 
proposed  rule  provided  that  all 
interested  persons  could  comment, 
including  the  proponents.  Accordingly, 
this  suggestion  is  not  adopted. 

The  Apartment  did  not  receive  any 
comments  on  the  two  partial  proposals 
that  were  published  for  comment  in  the 
proposed  rule.  The  partial  proposal 
submitted  by  Proponent  II  proposed  also 
definitions  for  feeder,  producer,  and 
seedstock  producer.  These  definitions 
are  similar  to  those  proposed  by 
Proponent  I.  The  Department  believes 
that  the  definitions  for  the  terms  as 
proposed  are  clear  and  accurate. 
Accordingly,  the  Proponent  n 
definitions  have  not  been  adopted.  In 
addition,  Proponent  n  proposed  that  the 
size  requirements  for  appointing  feeder 
representatives  to  the  Board  should  be 
modified  to  provide  feeders  that  feed 
less  than  5,000  head  of  lamb  annually 
with  two  seats  on  the  Board.  In  order  to 
provide  the  Department  greater 
flexibility  in  making  appointments, 
§  1280.201(a)(2)  of  the  Order  has  been 
modified  so  that  the  Department  will 
appoint  at  least  one  feeder 
representative  who  feeds  5,000  head  or 
more  annually  and  at  least  one  feeder 
representative  who  feeds  less  than  5,000 
head  aimually.  The  third  feeder 
representative  will  be  appointed  at  the 
Department's  discretion  and  will  not  be 
chosen  or  boimd  by  size  requirements. 
Accordingly,  this  partial  proposal  has 
been  modified  and  accepted  in  part. 

The  partial  proposal  submitted  by 
Proponent  III  proposed  that  the  final 
Order  be  subject  to  approval  in  a 
referendum  by  a  majority  of  those 
persons  voting  for  approval.  In 
accordance  with  Section  518(e)  of  the 
Act,  an  Order  may  provide  for  its 


approval  in  a  referendum  based  upon 

(1)  a  majority  of  those  persons  voting; 

(2)  persons  voting  for  approval  who 
represent  a  majority  of  the  volimie  of  the 
agriciiltiiral  commodity;  or  (3)  a 
majority  of  those  persons  voting  for 
approval  who  also  represent  a  majority 
of  the  volume  of  the  agricultinal 
commodity.  The  proposed  Order,  which 
was  submitted  by  Proponent  I  based  on 
recommendations  by  the  Lamb  Industry 
Checkoff  Exploration  Team  in 
collaboration  with  other  members  of  the 
industry,  recommended  that  the  third 
approval  option  be  utilized. 
Accordingly,  this  proposal  has  not 
adopted. 

The  Department  has  determined  that 
this  Order  is  consistent  with  and  will 
effectuate  the  purposes  of  the  Act. 
Pursuant  to  5  U.S.C.  553,  it  is  found  and 
determined  that  good  cause  exists  for 
not  postponing  the  effective  date  of  this 
rule  until  30  days  after  publication  in 
the  Federal  Re^er.  This  action 
establishes  the  Order,  under  the  Act,  by 
providing  for  an  industry-funded 
promotion,  research,  and  information 
program  for  lamb  and  lamb  products 
including  pelts  but  excluding  wool  and 
wool  products.  The  program  applies  to 
all  sales  of  sheep  and  lambs.  By 
establishing  this  rule  in  a  timely  manner 
the  domestic  lamb  industry  can  more 
readily  begin  a  national  promotion  and 
research  program  for  lamb  and  lamb 
products  that  will  help  the  industry 
address  the  marketing  difficulties  it 
currently  faces. 

Accordingly,  this  rule  would  benefit 
the  lamb  industry  by  allowing  them  to 
establish  the  Order  and  begin  seeking 
ways  to  reverse  the  decline  in  the 
domestic  lamb  industry.  The  ITC  in 
recommending  relief  from  imports 
stressed  the  need  for  an  industry 
marketing  program  supported  by 
checkoff  funds  to  improve  production 
efficiency  and  increase  demand.  Given 
the  current  need  for  this  checkoff 
program,  it  is  necessary  to  implement 
these  regulations  as  soon  as  possible. 

List  of  Subjects  in  7  CFR  Part  1280 

Administrative  practice  and 
procedure.  Advertising,  Lamb  and  Lamb 
product.  Consumer  information, 
Marketing  agreements,  Reporting  and 
record  keeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  Title  7  of  Chapter  XI  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  part  1280  to  read  as  follows: 


PART  1280— LAMB  PROMOTION, 
RESEARCH,  AND  INFORMATION 
ORDER 

Subpart  A— Lamb  Promotion, 
Research,  and  Information  Order 

Definitions 

Sec. 

1280.101  Act 

1280.102  Board. 

1280.103  Certified  organization. 

1280.104  Conflict  of  interest. 

1280.105  Department. 

1280.106  Exporter. 

1280.107  Feeder. 

1280.108  First  handler. 

1280.109  Fiscal  period  and  marketing  year. 

1280.110  Information. 

1280.111  Lamb. 

1280.112  Lamb  products. 

1280.113  Order. 

1280.114  Fart  and  subpart. 

1280.115  Person. 

1280.116  Producer. 

1 280. 1 1 7  Producer  information., 

1280.118  Promotion. 

1280.119  Referendum. 

1280.120  Research. 

1280.121  Secretary. 

1280.122  Seedstock  producer. 

1280.123  State. 

1280.124  Suspend. 

1280.125  Terminate. 

1280.126  Unit. 

1 280. 127  United  States. 

1280.128  Wool. 

1280.129  Wool  products. 

Lamb  Promotion,  Research,  and  Information 
Board 

1280.201  Establishment  and  membership. 

1280.202  Nominations. 

1280.203  Nominee's  agreement  to  serve. 

1280.204  Appointment. 

1280.205  Vacancies. 

1280.206  Certification  of  organizations. 

1280.207  Term  of  office. 

1280.208  Compensation. 

1280.209  Removal. 

1280.210  Powers  and  duties  of  the  board. 

1280.211  Prohibited  activities. 

Expenses 

1280.212  Budget  and  expenses. 

1280.213  Investment  of  funds. 

1280.214  Refund  escrow  accounts. 

1280.215  Refunds. 

1280.216  Procediu^s  for  obtaining  a  refund. 

Assessments 

1280.217  Lamb  purchases. 

1280.218  Exporter. 

1280.219  First  handlers. 

1280.220  Collections. 

1280.221  Prohibition  on  use  of  funds. 

Reports,  Books,  and  Records 

1280.222  Books  and  records  of  board. 

1280.223  Reports. 

1280.224  Periodic  evaluation. 

1280.225  Books  and  records  of  persons. 

1280.226  Use  of  information. 

1280.227  Confidentiality. 


Miscellaneous 

1280.228  Right  of  the  Secretary. 

1280.229  Personal  liability. 

1280.230  Separability. 

1280.231  Patents,  copyrights,  inventions, 
product  formulations,  and  publications. 

1280.232  Amendments. 

1280.233  Referenda. 

1280.234  Suspension  or  termination. 

1280.235  Proceedings  after  termination. 

1 280.236  Effect  of  termination  or 
amendment. 

1280.237  Rules  and  regulations. 

1280.238  0MB  Control  numbers. 

Subparts  B-E— {Reserved] 

Authority:  7  U.S.C.  7411-7425. 

Subpart  A— Lwnb  Promotion, 
Research,  and  Infomwtion  Order 

Definitions 

§1280.101    Act 

Act  mecins  the  Commodity  Promotion, 
Research,  and  Information  Act  of  1996 
(7  U.S.C.  7411-7425;  Pub.  L.  104-127; 
110  Stat.  1029,  as  amended),  or  any 
amendments  thereto. 

i  1280.102    Board. 

Board  means  the' Lamb  Promotion, 
Research,  and  Information  Board 
established  pursuant  to  §  1280.201. 

§1280.103    Cartmad  organization. 

Certified  organization  means  any 
organization  which  has  been  certified  by 
the  Secretary  pursuant  to  this  part  as 
being  eligible  to  submit  nominations  fw 
membership  on  the  Board. 

§1280.104    Conflict  of  Intarsat 

Conflict  of  interest  means  a  situation 
in  which  a  member  or  employee  of  a 
board  has  a  direct  or  indirect  financial 
interest  in  a  person  that  performs  a 
service  for,  or  enters  into  a  contract 
with,  a  board  for  anything  of  economic 
value. 

§1280.105    Department 

Department  means  the  United  States 
Department  of  Agriculture. 

§1280.106    Exportar. 

Exporter  means  any  person  who 
exports  domestic  live  lambs  from  the 
United  States. 


§1280.107 

Feeder  means  any  person  who 
acquires  ownership  of  lambs  and  feeds 
such  lambs  in  the  U.S.  until  they  reach 
slaughter  weight. 

§1280.108    Rrst  handier. 

First  handler  means  the  packer  or 
other  person  who  buys  or  takes 
possession  of  lambs  from  a  producer  or 
feeder  for  slaughter,  includiJDig  custom 
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slaughter.  If  a  producer  or  feeder 
markets  lamb  products  directly  to 
consimiers,  the  producer  or  feeder  shall 
be  considered  to  be  a  first  handler  with 
respect  to  such  lambs  produced  by  the 
producer  or  feeder. 

i  1 280.1 09    Fiscal  period  and  marketing 


Fiscal  period  and  marketing  year 
means  the  12-month  period  ending  on 
December  31  or  such  other  consecutive 
12-month  period  as  shall  be 
recommended  by  the  Board  and 
approved  by  the  Secretary. 

§1280.110    toiformation. 

Information  means  information  and 
programs  that  are  designed  to  increase 
efficiency  in  producing  lambs,  to 
maintain  and  expand  existing  markets, 
and  to  develop  new  markets,  marketing 
strategies,  increased  market  efficiency, 
and  activities  that  are  designed  to 
enhance  the  image  of  lamb  and  lamb 
products  on  a  national  or  international 
basis.  These  include: 

(a)  Consiuner  information,  which 
means  any  action  taken  to  provide 
information  to.  and  broaden  the 
understanding  of,  the  general  public 
regarding  the  cons\imption,  use,  and 
nutritional  attributes  of  lamb  and  lamb 
products;  and 

(b)  Industry  information,  which 
means  information  and  programs  that 
will  lead  to  the  development  of  new 
markets,  new  marketing  strategies,  or 
increased  efficiency  for  the  lamb 
industry,  and  activities  to  enhance  the 
image  of  lamb. 

S  1280.1 11    Lamb. 

Lamb  means  ovine  animals  of  any  age, 
including  ewes  and  rams. 

11280.112  Lamb  products. 

Lamb  products  means  products 
produced  in  whole  or  in  part  hom  lamb, 
including  pelts,  and  excluding  wool  and 
wool  products. 

11280.113  Ordw, 

Order  means  an  order  issued  by  the 
Secretary  under  §  514  of  the  Act  that 
provides  for  a  program  of  generic 
promotion,  research,  and  information 
regarding  agricultural  commodities 
authorized  under  the  Act. 

51280.114  Part  and  Mibpart. 

Part  means  the  Lamb  Promotion, 
Research,  and  Information  Order  and  all 
rules  and  regulations  issued  pursuant  to 
the  Act  and  the  Order.  The  Order  shall 
be  a  subpart  of  the  Part. 

f1280.115    Parson. 

Person  means  any  individual,  group 
of  individuals,  partnership,  corporation. 


association,  cooperative,  or  any  other 
legal  entity. 

§1280.116    Producer. 

Producer  means  any  person  who 
owns  and  produces  lambs  in  the  United 
States  for  sale. 

§  1 280.1 1 7    Producer  information. 

Producer  information  means  activities 
designed  to  provide  producers,  feeders, 
and  first  handlers  with  information 
relating  to  production  or  marketing 
efficiencies,  development  of  new 
markets,  program  activities,  or  other 
information  that  would  facilitate  an 
increase  in  the  demand  for  lambs  or 
lamb  products. 

§1280.118    Promotion. 

Promotion  means  any  action, 
including  paid  advertising  and  the 
dissemination  of  culinary  emd 
nutritional  information  and  public 
relations  with  emphasis  on  new 
marketing  strategies,  to  present  a 
favorable  image  of  U.S.  lamb  products  to 
the  public  for  the  purpose  of  improving 
the  competitive  position  of  U.S.  lamb 
and  lamb  products  in  the  marketplace 
and  to  stimulate  sales. 

§1280.119    Referendum. 

Referendum  means  a  referendum  to 
be  conducted  by  the  Secretary  pursuant 
to  the  Act  whereby  producers,  feeders, 
first  handlers,  and  exporters  shall  be 
given  the  opportunity  to  vote  to 
determine  whether  the  continuance  of 
this  subpart  is  favored  by  a  majority  of 
eligible  persons  voting  and  a  majority  of 
volume  voting. 

§1280.120    Research. 

Research  means  any  type  of  test, 
study,  or  analysis  designed  to  advance 
the  image,  desirability,  use, 
marketability,  production,  product 
development,  or  quality  of  lamb  or  lamb 
products. 

§1280.121    Secretary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
other  officer  or  employee  of  the 
Department  to  whom  authority  has 
heretofore  been  delegated,  or  to  whom 
authority  may  hereafter  be  delegated,  to 
act  in  the  Secretary's  stead. 

§1280.122    Seedstock  producer. 

Seedstock  producer  means  any  lamb 
producer  in  the  U.S.  who  engages  in  the 
production  and  sale  of  breeding 
replacement  lambs  or  semen  or 
embryos. 

§1280.123    State. 

State  means  each  of  the  50  States  and 
the  District  of  Columbia. 


§1280.124    Suspend. 

Suspend  means  to  issue  a  rule  imder 
§  553  of  title  5,  U.S.C,  to  temporarily 
prevent  the  operation  of  an  order  or  part 
thereof  during  a  particular  period  of 
time  specified  in  the  rule. 

§1280.125    Terminate. 

Terminate  means  to  issue  a  rule  under 
§  553  of  title  5,  U.S.C,  to  cancel 
permanently  the  operation  of  an  order 
or  part  thereof  beginning  on  a  date 
certain  specified  in  the  rule. 

§1280.126    Unit 

Unit  means  each  State,  group  of 
States,  or  class  designation  (producers, 
feeders,  first  handlers,  or  seedstock 
producers)  that  is  represented  on  the 
Board. 

§  1280.127    United  States. 

United  States  means  collectively  the 
50  States  and  the  District  of  Columbia. 

§1280.128    Wool. 

Wool  means  fiber  from  the  fleece  of  a 
Iamb. 

§1280.129    Wool  products. 

Wool  products  means  products 
produced,  in  whole  or  in  part,  from 
wool  and  products  containing  wool 
fiber,  excluding  pelts. 

Lamb  Promotion,  Research,  and 
Information  Board 

§  1 280.201    Establishment  and 
membership. 

(a)  There  is  hereby  established  a  Lamb 
Promotion,  Research  and  Information 
Board  of  13  members.  Members  of  the 
Board  shall  be  appointed  by  the 
Secretary  from  nominations  submitted 
in  accordance  with  this  subpart.  The 
seats  shall  be  apportioned  as  follows: 

(1)  Producers.  There  shall  be  six 
producer  representatives  on  the  Board 
appointed  by  the  Secretary  from 
nominations  submitted  pursuant  to  this 
subpart.  For  purposes  of  nominating 
and  appointing  producers  to  the  Board, 
the  United  States  as  defined  within  this 
subpart  shall  be  divided  into  two 
regions.  Each  region  must  be 
represented  by  at  least  two  producers. 
The  Secretary  will  appoint  the 
remaining  two  producers  to  ensme  that 
the  criteria  specified  in  paragraphs 
(a)(l)(i),  (ii),  and  (iii)  of  this  section  are 
met.  Region  1  shall  include  the 
geographic  area  east  of  the  Mississippi 
River,  which  includes  the  following 
States:  Maine,  New  Hampshire, 
Vermont,  New  York,  Massachusetts, 
Connecticut,  Pennsylvania,  Rhode 
Island,  New  Jersey,  Delaware,  Maryland, 
District  of  Columbia,  Virginia,  West 
Virginia,  North  Carolina,  South 
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Carolina,  Georgia,  Florida,  Alabama, 
Mississippi,  Teimessee,^ Kentucky,  Ohio, 
Indiana,  Michigan,  Illinois  and 
Wisconsin.  Region  2  shall  consist  of  all 
States  west  of  the  Mississippi  River, 
which  includes  the  following  states: 
Minnesota,  Iowa,  Missouri,  Arkansas, 
Louisiana,  Texas,  Oklahoma,  Kansas, 
Nebraska,  North  Dakota,  South  Dakota. 
Montana,  Wyoming,  Colorado,  New 
Mexico,  Arizona,  Utah,  Idaho,  - 
Washington,  Oregon,  Nevada, 
California,  Hawaii  and  Alaska.  With 
regard  to  appointments  to  the  Board,  the 
Secretary  shall  ensure  that  the 
r^resentation  for  producers  on  the 
Board  shall  meet  the  following  criteria: 

(i)  Two  producers  appointed  to  the 
Board  shall  own  aimually  100  or  less 
head  of  lambs; 

(ii)  One  producer  shall  own  annually 
between  101  and  500  head  of  lambs;  and 

(iii)  Three  producers  shall  own  mqre 
than  500  head  of  lambs  annually. 

(2)  Feeders.  There  shall  be  three 
feeder  representatives  on  the  Board 
appointed  by  the  Secretary  from 
nominations  submitted  pursuant  to  this 
subpart.  The  Secretary  will  appoint  two 
feeder  representatives  to  ensure  that  the 
criteria  in  paragraphs  (a)(2)(i),  (ii)  and 
(iii)  of  this  section  are  met.  The  third 
feeder  representative  will  be  appointed 
by  the  Secretary  and  will  not  be  chosen 
or  bound  by  size  requirements. 

(i)  At  least  one  of  the  feeders 
appointed  to  the  Board  shall  feed  less 
than  5,000  head  of  lambs  annually. 

(ii)  At  least  one  of  the  feeders 
appointed  to  the  Board  shall  feed  5,000 
or  more  head  of  lambs  annually. 

(iii)  The  Secretary  shall  ensure  that 
the  feeders  appointed  to  the  Board  are 
not  all  located  in  one  geographic  region 
as  established  for  producers  piusuant  to 
paragraph  (a)(1)  of  this  section. 

(3)  First  handlers.  There  shall  be  three 
first  handler  representatives  appointed 
to  the  Board  by  the  Secretary  from 
nominations  submitted  pursuant  to  this 

Tbpart. 
(4)  Seedstock  producers.  There  shall 
De  one  seedstock  producer  appointed  to 
the  Board  by  the  Secretary  from 
nominations  submitted  pursuant  to  this 
subpart. 

(b)  In  soliciting  nominations  for  the 
Board,  the  Secretary  will  request  those 
nominating  to  identify  specific 
categories  in  which  nominees  vrill 
qualify. 

(c)  Adjustment  of  membership.  At 
least  once  every  5  years,  the  Board  vrill 
review  the  geographical  distribution  of 
the  United  States  production  of  lambs. 
The  review  will  be  conducted  using  the 
National  Agricultural  Statistics  Service 
inventory  figures  and  the  Board's 
annual  assessment  receipts.  If 


warranted,  the  Board  will  recommend  to 
the  Secretary  that  the  membership  on 
the  Board  be  adjusted  to  reflect  changes 
in  geographical  distribution  of  domestic 
lamb  production. 

§1280.202    Nominations. 

All  nominations  authorized  under 
this  section  shall  be  made  in  the 
following  manner: 

(a)  Nominations  shall  be  obtained  by 
the  Secretary  from  eligible  organizations 
certified  under  §  1280.206.  Certified 
eligible  organizations  representing 
producers,  feeders,  first  handlers,  or 
seedstock  producers  shall  submit  to  the 
Secretary  at  least  two  nominees  for  each 
seat  on  the  Board.  If  the  Secretary 
determines  that  a  unit  is  not  represented 
by  a  certified  eligible  organization,  then 
the  Secretary  may  solicit  nominations 
from  other  organizations  or  other 
persons  residing  in  the  unit. 

(b)  After  the  establishment  of  the 
initial  Board,  the  Department  shall 
announce  when  a  vacancy  does  or  will 
exist.  Nomination  for  subsequent  Board 
members  shall  be  submitted  to  the 
Secretary  not  less  than  60  days  prior  to 
the  expiration  of  the  terms  of  the 
members  whose  terms  are  expiring,  in 
the  manner  as  described  in  this  section. 
In  the  case  of  vacancies  due  to  reasons 
other  than  the  expiration  of  a  term  of 
office,  successor  Board  members  shall 
be  appointed  pursuant  to  §  1280.205. 

(c)  When  there  is  more  than  one 
certified  eligible  organization 
representing  the  unit  or  when  the 
Secretary  solicits  nominations  from 
organizations  and  persons  residing  in 
that  unit,  they  may  caucus  and  jointly 
nominate,  two  qualified  persons  for 
each  position  representing  that  unit  on 
the  Board  for  which  a  member  is  to  be 
appointed.  If  joint  agreement  is  not 
reached  with  respect  to  any  such 
nominations,  or  if  no  caucus  is  held, 
each  eligible  organization  may  submit  to 
the  Secretary  two  nominees  for  each 
appointment  to  be  made  to  represent 
that  unit. 

§  1280.203    Nominee's  agreement  to  serve. 
Any  producer,  feeder,  first  handler,  or 
seedstock  producer  nominated  to  serve 
on  the  Board  shall  file  vrith  the 
Secretary  at  the  time  of  the  nomination 
a  written  agreement  to: 

(a)  Serve  on  the  Board  if  appointed; 

(b)  Disclose  any  relationship  with  any 
lamb  promotion  entity  or  with  any 
organization  that  has  or  is  being 
considered  for  a  contractual  relationship 
with  the  Board;  and 

(c)  Withdraw  from  participation  in 
deliberations,  decision-making,  or 
voting  on  matters  that  concern  the 


relationship  disclosed  under  paragraph 
(b)  of  this  section. 

§1280.204    Appointment 

From  the  nominations  made  pursuant 
to  §  1280.202,  the  Secretary  shall 
appoint  the  members  of  the  Board  on 
the  basis  of  representation  provided  in 
§1280.201. 

§1280.205    Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
death,  removal,  resignation,  or 
disqualification  of  any  member  of  the 
Board,  the  Secretary  shall  appoint  a 
successor  from  the  most  recent  list  of 
nominations  for  the  position  or  the 
Secretary  shall  request  nominations  for 
a  successor  pursuant  to  §  1280.202  and 
such  successor  shall  be  appointed 
pursuant  to  §  1280.204. 

§1280.206    Certification  of  organizations. 

(a)  In  General.  The  eligibility  of  State, 
regional,  or  national  organizations  to 
represent  producers,  seedstock 
producers,  feeders,  and  first  handlers 
and  to  participate  in  the  making  of 
nominations  under  this  subpart  shall  be 
certified  by  the  Secretary.  The  Secretary 
shall  certify  any  organization  that  the 
Secretary  determines  meets  the 
eligibility  criteria  established  under 
paragraphs  (b)  and  (c)  of  this  section.  An 
eligibility  determination  by  the 
Secretary  shall  be  final. 

(b)  Basis  for  Certification. 
Certification  shall  be  based  upon,  in 
addition  to  other  available  information, 
a  factual  report  submitted  by  the 
organization  that  shall  contain 
information  considered  relevant  and 
specified  by  the  Secretary,  including: 

(1)  The  geographic  territory  covered 
by  the  active  membership  of  the 
organization; 

(2)  The  natiue  and  size  of  the  active 
membership  of  the  organization, 
including  the  number  of  active 
producers,  seedstock  producers,  feeders, 
or  first  handlers  represented  by  the 
organization; 

(3)  Evidence  of  stability  and 
permanency  of  the  organization; 

(4)  Soiuces  from  which  the  operating 
funds  of  the  organization  are  derived; 

(5)  The  functions  of  the  organization; 
and 

(6)  The  ability  and  willingness  of  the 
organization  to  further  the  purpose  and' 
objectives  of  the  Act. 

(c)  Primary  Considerations.  The 
primary  considerations  in  determining 
the  eligibility  of  an  organization  under 
this  paragraph  shall  be  whether: 

(1)  The  membership  of  the      . 
organization  consists  primarily  of 
producers,  seedstock  producers,  feeders, 
or  first  handlers  who  market  or  handle 
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a  substantial  quantity  of  lamb  or  lamb 
products:  and 

(2)  A  primary  purpose  of  the 
organization  is  in  the  production  or 
marketing  of  lamb  or  lamb  products. 

11280.207    Tannofofnca. 

(a)  The  members  of  the  Board  shall 
serve  for  a  term  of  3  years,  except  that 
the  members  appointed  to  the  initial 
Board  shall  serve  proportionately  for 
terms  of  1-year,  2-years,  and  3-years. 

(b)  No  member  may  serve  more  than 
two  consecutive  3-year  terms. 

(c)  Each  member  shall  continue  to 
serve  until  a  successor  is  appointed  by 
the  Secretary  and  has  accepted  the 
position. 

§1280.208    Compensation. 

Board  members  shall  serve  without 
compensation,  but  shall  be  reimbursed 
for  their  reasonable  expenses  incurred 
in  performing  their  duties  as  members 
of  the  Board. 

11280.209  Rwnoval. 

If  the  Secretary  determines  that  any 
person  appointed  under  this  part  fails  or 
refuses  to  perform  his  or  her  duties 
properly  or  engages  in  acts  of 
dishonesty  or  willful  misconduct,  the 
Secretary  shall  remove  the  person  from 
office.  A  person  appointed  imder  this 
part  or  any  employee  of  the  Board  may 
be  removed  by  the  Secretary  if  the 
Secretary  determines  that  the  person's 
continued  service  would  be  detrimental 
to  the  purposes  of  the  Act. 

11280.210  Powers  and  duties  of  ttM 
Board. 

The  Board  shall  have  the  following 
powers  and  duties: 

(a)  To  administer  this  subpart  in 
accordance  with  its  terms  and 
provisions; 

(b)  To  develop  and  recommend  to  the 
Secretary  for  approval  such  bylaws  as 
may  be  necessary  to  administer  the 
Order,  including  activities  authorized  to 
be  carried  out  under  the  Order; 

(c)  To  meet  not  less  than  annually, 
organize,  and  select  from  among  the 
members  of  the  Board  a  Chairperson, 
Vice  Chairperson,  Secretary/Treasurer, 
other  officers,  and  committees  and 
subcommittees,  as  the  Board  determines 
to  be  appropriate; 

(d)  To  prepare  and  submit  for  the 
approval  of  the  Secretary,  fiscal  year 
budgets  in  accordance  vdth  §  1280.212. 

(ejTo  employ  persons,  other  than  the 
members,  as  the  Board  considers 
necessary  to  assist  the  Board  in  carrying 
out  its  duties,  and  to  determine  the 
compensation  and  specify  the  duties  of 
the  persons; 

(fj  To  develop  and  submit  plans  and 
projects  to  the  Secretary  for  the 


Secretary's  approval,  and  to  enter  into 
contracts  or  agreements,  which  must  be 
approved  by  the  Secretary  before 
becoming  effective,  for  the  development 
and  carrying  out  of  programs  or  projects 
of  research,  information  (including 
producer  information),  or  promotion, 
and  the  payment  of  costs  thereof  with 
funds  collected  pursuant  to  this  subpart. 
Each  contract  or  agreement  shall 
provide  that  any  person  who  enters  into 
a  contract  or  agreement  with  the  Board 
shall  develop  and  submit  to  the  Board 
a  proposed  activity;  keep  accinate 
records  of  all  of  its  transactions  relating 
to  the  contract  or  agreement;  account  for 
funds  received  and  expended  in 
connection  with  the  contract  or 
agreement;  make  periodic  reports  to  the 
Board  of  activities  conducted  under  the 
contract  or  agreement;  and  make  such 
other  reports  available  as  the  Board  or 
the  Secretary  considers  relevant.  Any 
contract  or  agreement  shall  provide  that: 

(1)  The  contractor  or  agreeing  party 
shall  develop  and  submit  to  the  Board 

a  program,  plan,  or  project  together  with 
a  budget  or  budgets  that  shall  show  the 
estimated  cost  to  be  incurred  for  such 
program,  plan,  or  project; 

(2)  The  contractor  or  agreeing  party 
shall  keep  accurate  records  of  all  its 
transactions  and  make  periodic  reports 
to  the  Board  of  activities  conducted, 
submit  accounting  for  funds  received 
and  expended,  and  make  such  other 
reports  as  the  Secretary  or  the  Board 
may  require; 

(3)  The  Secretary  may  audit  the 
records  of  the  contracting  or  agreeing  - 
party  periodically;  and, 

(4)  Any  subcontractor  who  enters  into 
a  contract  with  a  Board  contractor  and 
who  receives  or  otherwise  uses  funds 
allocated  by  the  Board  shall  be  subject 
to  the  same  provisions  as  the  contractor. 

(g)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  Order; 

(h)  To  recommend  to  the  Secretary 
such  amendments  to  the  Order  as  the 
Board  considers  appropriate; 

(i)  To  maintain  such  records  and 
books  and  prepare  and  submit  such 
reports  and  records  from  time  to  time  to 
the  Secretary  as  the  Secretary  may 
prescribe;  to  make  appropriate 
accounting  with  respect  to  the  receipt 
and  disbursement  of  all  funds  entrusted 
to  it;  and  to  keep  records  that  acauately 
reflect  the  actions  and  transactions  of 
the  Board; 

(j)  To  cause  its  books  to  be  audited  by 
a  competent  auditor  at  the  end  of  each 
fiscal  year  and  at  such  other  times  as  the 
Secretary  may  request,  and  to  submit  a 
report  of  the  audit  directly  to  the 
Secretary; 


(k)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  Board  as  is 
given  to  members  in  order  that  the 
Secretary's  representative(s)  may  attend 
such  meetings,  and  to  keep  and  report 
minutes  of  each  meeting  of  the  Board  to 
the  Secretary; 

(1)  To  furnish  to  the  Secretary  any 
information  or  records  that  the  Secretary 
may  request; 

(m)  To  work  to  achieve  an  effective, 
continuous,  and  coordinated  program  of 
promotion,  research,  and  information 
(including  producer  information), 
designed  to  strengthen  the  lamb 
industry's  position  in  the  marketplace; 
maintain  and  expand  existing  markets 
and  uses  for  lamb  and  lamb  products; 
and  to  carry  out  programs,  plans,  and 
projects  designed  to  provide  maximiun 
benefits  to  the  lamb  industry; 

(n)  To  provide  not  less  than  annually 
a  report  to  producers,  feeders  and  first 
handlers,  accounting  for  the  funds 
expended  by  the  Board,  and  describing 
programs  implemented  under  the  Act; 
and  to  make  such  report  available  to  the 
public  upon  request; 

(o)  To  invest  funds  in  accordance 
with  §  1280.213. 

§  1 280.21 1    Prohibited  activities. 

The  Board  may  not  engage  in,  and 
shall  prohibit  the  employees  and  agents 
of  the  lamb  industry  bom  engaging  in: 

(a)  Any  action  that  would  Se  a  conflict 
of  interest; 

(b)  Using  funds  collected  imder  the 
Order  to  undertake  any  action  for  the 
purpose  of  influencing  legislation  or 
governmental  action  or  policy,  other 
than  recommending  to  the  Secretary 
amendments  to  the  Order;  and 

(c)  Any  advertising,  including     ' 
promotion,  research,  and  information 
activities  authorized  to  be  carried  out 
imder  the  order,  that  may  be  false  or 
disparaging  to  another  agricultural 
conunodity. 

Expenses 

§  1 280.21 2    Budget  and  expanses. 

(a)  The  Board  shall  prepare  and 
submit  to  the  Secretary  a  budget  for  the 
fiscal  year  covering  its  anticipated 
expenses  and  disbinsements  in 
administering,  this  subpart.  The  budget 
shall  be  submitted  before  the  beginning 
of  each  fiscal  year,  and  as  frequently  as 
may  be  necessary  thereafter. 

(o)  Subject  to  this  section,  any 
amendment  or  addition  to  an  approved 
budget  must  be  approved  by  the 
Secretary,  including  shifting  funds  from 
one  program,  plan,  or  project  to  another. 

(cfThe  Board  is  authorized  to  incur 
such  expenses,  including  provision  for 
a  reasonable  reserve,  as  the  Secretary 
finds  are  reasonable  and  likely  to  be 


incurred  by  the  Board  for  its 
maintenance  and  functioning,  and  to 
enable  it  to  exercise  its  powers  and 
perform  its  duties  in  accordance  with 
the  provisions  of  this  subpart.  Such 
expenses  shall  be  paid  from  funds 
received  by  the  Board. 

(d)  With  approval  of  the  Secretary,  the 
Board  may  borrow  money  for  the 
payment  of  administrative  expenses, 
subject  to  the  same  fiscal,  budget,  and 
audit  controls  as  other  funds  of  the 
Board.  Any  funds  borrowed  by  the 
Board  shall  be  expended  only  for 
startup  costs  and  capital  outlays  and  are 
limited  to  the  first  year  of  operation  of 
the  Board. 

(e)  The  Board  may  accept  voluntary 
contributions,  but  these  shall  only  be 
used  to  pay  expenses  incurred  in  the 
conduct  of  programs,  plans,  and 
projects.  Such  contributions  shall  be 
free  from  any  encumbrance  by  the  donor 
and  the  Board  shall  retain  complete 
Control  of  their  use. 

(f)  The  Board  shall  reimburse  the 
Secretary  for  all  expenses  incurred  by 
the  Secretary  in  the  implementation, 
administration,  and  supervision  of  the 
Order,  including  all  referendum  costs  in 
connection  with  the  Order. 

(g)  The  Board  may  not  expend  for 
administration,  maintenance,  and 
functioning  of  the  Board  in  any  fiscal 
year  an  amount  that  exceeds  10  percent 
of  the  assessments  and  other  income 
received  by  the  Board  for  that  fiscal 
year,  except  for  the  initial  fiscal  year. 
Reimbursements  to  the  Secretary 
required  imder  paragraph  (f)  of  this 
section  are  excluded  from  this 
limitation  on  spending.  , 

§  1 280.21 3    Investment  of  funds. 

The  Board  may  invest,  pending 
disbursement,  funds  it  receives  under 
this  subpart,  only  in  obligations  of  the 
United  States  or  any  agency  thereof,  in 
general  obligations  of  any  State  or  any 
political  subdivision  thereof,  in  any 
interest-bearing  account  or  certificate  of 
deposit  of  a  financial  institution  that  is 
a  member  of  the  Federal  Reserve 
System,  or  in  obligations  fully 
guaranteed  as  to  principal  and  interest 
by  the  United  States.  Income  from  any 
such  investment  may  be  used  for  any 
purpose  for  which  the  invested  funds 
^ may  be  used. 

f  1280.214    Refund  escrow  accounts. 

(a)  The  Board  shall  establish  an 
interest  bearing  escrow  account  with  a 
financial  institution  which  is  a  member 
of  the  Federal  Reserve  System  and  will 
deposit  into  such  account  an  amount 
equal  to  the  product  obtained  by 
multiplying: 


(1)  The  total  amount  of  assessments 
collected  by  the  Board  during  the  period 
beginning  on  the  effective  date  of  the 
Order  and  ending  on  the  date  the 
Secretary  announces  the  results  of  the 
required  referendum;  by 

(2)  Ten  percent  (10  percent) 

(b)  The  Board  shall  pay  refunds  of 
assessments  to  eligible  persons 
requesting  refunds  during  the  period 
beginning  on  the  effective  date  of  the 
Order  and  ending  on  the  date  the 
Secretary  announces  the  results  of  the 
required  referendum  in  the  manner 
specified  in  paragraph  (c)  of  this 
section. 

(c)  If  the  amount  deposited  in  the 
escrow  account  is  less  than  the  amount 
of  refunds  requested,  the  Board  shall 
prorate  the  amount  deposited  in  such 
account  among  all  eligible  persons  who 
request  a  refund  of  assessments  paid  no 
later  than  the  date  the  required 
referendum  results  are  announced  by 
the  Secretary. 

§1280.215    Refunds. 

Any  producer,  seedstock  producer, 
feeder,  first  handler,  or  exporter  from 
whom  an  assessment  is  collected  and 
remitted  to  the  Board,  or  who  pays  an 
assessment  directly  to  the  Board,  under 
authority  of  the  Act  and  this  subpart 
through  the  announcement  of  the  results 
of  the  required  referendum,  and  who  is 
not  in  favor  of  supporting  the  promotion 
and  research  program  as  provided  for  in 
this  subpart,  shall  have  the  right  to 
receive  from  the  Board  a  refund  of  such 
assessment,  or  a  pro  rata  share  thereof, 
upon  submission  of  proof  satisfactory  to 
the  Board  that  the  producer,  seedstock 
producer,  feeder,  first  handler,  or 
exporter  paid  the  assessment  for  which 
refrind  is  sought.  Any  such  demand 
shall  be  made  by  such  producer, 
seedstock  producer,  feeder,  first 
handler,  or  exporter  in  accordance  with 
the  provisions  of  this  subpart  and  in  a 
manner  consistent  with  regulations 
recommended  by  the  Board  and 
prescribed  by  the  Secretary. 

§  1 280.21 6    Procedure  for  obtaining  a 
refund. 

Each  producer,  seedstock  producer, 
feeder,  first  handler,  or  exporter  who 
pays  an  assessment  pursuant  to  the  Act 
and  this  subpart  during  the  period 
beginning  on  the  effective  date  of  the 
Order  and  ending  on  the  date  the 
required  referendum  results  are 
announced  may  obtain  a  refund  of  such 
assessment  only  by  following  the 
procedures  prescribed  in  this  section 
and  any  regulations  recommended  by 
the  Board  and  prescribed  by  the 
Secretary. 


(a)  Application  form.  A  producer, 
seedstock  producer  feeder,  first  handler, 
or  exporter  shall  obtain  a  Board- 
approved  refund  application  form  from 
the  Board.  Such  form  may  be  obtained 
by  written  request  to  the  Board  and  the 
request  shall  bear  the  producer's, 
seedstock  producer's,  feeder's,  first 
handler's,  or  exporter's  signature  or 
properly  witnessed  mark. 

(b)  Submission  of  refund  application 
to  Board.  Any  producer,  seedstock 
producer,  feeder,  first  handler,  or 
exporter  requesting  a  refund  shall 
submit  an  application  on  the  prescribed 
form  to  the  Board  within  60  days  fix)m 
the  date  the  assessments  were  paid  by 
such  producer,  seedstock  producer, 
feeder,  first  handler,  or  exporter  but  no 
later  than  the  date  the  results  of  the 
required  referendum  are  announced  by 
the  Secretary.  The  refund  application 
shall  show: 

(1)  The  producer's,  seedstock 
producer's,  feeder's,  first  handler's,  or 
exporter's  name  and  address; 

(2)  Name  and  address  of  the  person 
who  collected  applicant's  assessment; 

(3)  Number  of  head  of  lambs,  weight 
(rf  lambs,  or  its  equivalent,  on  which  a 
refund  is  requested; 

(4)  Total  amount  of  refund  requested; 

(5)  Date  or  inclusive  dates  on  which 
assessments  were  paid; 

(6)  Certification  that  the  producer, 
seedstock  producer,  feeder,  first 
handler,  or  exporter  did  not  collect  the 
assessment  from  another  producer, 
seedstock  producer,  feeder,  first 
handler;  or  exporter  or  documentation 
of  assessments  collected  from  others; 
and 

(7)  The  producer's,  seedstock 
producer's,  feeder's,  first  handler's,  or 
exporter's  signature  or  properly 
witnessed  mark. 

(c)  Proof  of  payment  of  assessments. 
The  documentation  provided  pursuant 
to  §  1280.225(b)  to  the  producer, 
seedstock  producer,  feeder,  first 
handler,  or  exporter  by  the  person 
responsible  for  collecting  an  assessment 
pursuant  to  this  subpart,  or  a  copy 
thereof,  or  such  other  evidence  deemed 
satisfactory  to  the  Board,  shall    . 
accompany  the  producer's,  seedstock 
producer's,  feeder's,  first  handler's,  or 
exporter's  refund  application. 

(d)  Payment  of  refunds.  The  Board 
shall  initiate  payment  of  refund 
requests,  or  pay  a  pro  rata  share  thereof, 
within  90  days  of  the  date  the  results  of 
the  required  referendum  are  released  by 
the  Secretary.  Refunds  shall  be  paid  in 
a  manner  consistent  with  §  1280.214. 
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Assessments 

11280^7    Lamb  purchMM. 

(a)  Except  as  prescribed  by  regulations 
approved  by  the  Secretary,  each  first 
handler,  or  exporter  making  payment  to 
a  producer,  seedstock  producer,  or 
feeder  for  lambs  purchased  from  such 
producer,  seedstock  producer,  or  feeder 
shall  collect  an  assessment  from  the 
producer,  seedstock  producer,  or  feeder. 
Each  producer,  seedstock  producer,  or 
feeder  shall  pay  such  assessment  to  the 
first  handler  or  exporter,  at  the  rate  of 
one-half  cent  ($.005)  per  pound  of  live 
lambs  sold. 

(b)  Except  as  otherwise  specified  in 
this  subpart,  a  person  shall  not  be 
considered  a  producer,  seedstock 
producer,  or  feeder  within  the  meaning 
of  this  subpart  if; 

(1)  The  j)erson's  only  share  in  the 
proceeds  of  a  sale  of  lambs  is  a  sales 
commission,  handling  fee,  or  other 
service  fee;  or 

(2)  The  person: 

(i)  Acquired  ownership  of  the  lambs 
to  facilitate  the  tr^sfer  of  ownership  of 
such  lambs  from  the  seller  to  a  third 
party, 

(ii)  Resold  such  lambs  no  later  than  10 
days  from  the  date  on  which  the  person 
acquired  ownership,  and 

(iii)  Certified,  as  required  by 
regulations  recommended  by  the  Board 
and  prescribed  by  the  Secretary,  that  the 
requirements  of  this  provision  have 
been  satisfied. 

(c)  Each  person  processing  or  causing 
to  be  processed  lambs  or  lamb  products 
of  that  person's  own  production  and 
marketing  such  lambs  or  lamb  products, 
shall  pay  an  assessment  on  such  lambs 
or  lamb  products  on  the  live  weight  of 
the  lamb  at  the  time  of  slaughter  at  the 
rate  established  in  paragraph  (e)  of  this 
section.  In  addition,  pursuant  to 

§  1280.108,  such  individual  would  be 
considered  a  first  handler  jmd  would  be 
required  by  §  1280.219  to  pay  an 
additional  assessment  of  $.30  per  head. 
As  the  first  handler,  the  individual  must 
remit  the  total  amount  of  assessment  to 
the  Board. 

(d)  A  person  who  is  a  market  agency; 
i.e.  commission  merchant,  auction 
market,  or  livestock  market  in  the 
business  of  receiving  lambs  for  sale  or 
commission  for  or  on  behalf  of  a 
producer,  seedstock  producer,  or  feeder 
shall  collect  an  assessment  from  the 
producer,  seedstock  producer,  or  feeder 
and  shall  pass  the  collected  assessments 
on  to  the  subsequent  purchaser 
pursuant  to  this  subpart  and  regulations 
recommended  by  the  Board  and 
prescribed  by  the  Secretary. 

(e)  Rate.  Except  as  otherwise 
provided,  the  rate  of  assessment  shall  be 


one-half  of  a  cent  ($.005  per  pound)  per 
pound  on  all  live  lambs  sold.  The  rate 
of  assessment  may  be  raised  or  lowered 
no  more  than  twenty-hundredths  of  a 
cent  ($.002)  in  any  one  year.  The  Board 
may  recommend  any  change  to  the 
Department.  Prior  to  a  change  in  the 
assessment  rate,  the  Department  will 
provide  notice  by  publishing  in  the 
Federal  Register  any  proposed  changes 
with  interested  parties  allowed  to 
provide  comment. 

(f)  The  collection  of  assessments 
pursuant  to  §  1280.217,  §  1280.218,  and 
§  1280.219  shall  begin  with  respect  to 
lambs  purchased,  or  lambs  or  lamb 
products  marketed  on  or  after  the 
effective  date  established  by  the 
Secretary  and  shall  continue  imtil 
terminated  or  suspended  by  the 
Secretary. 

(g)  If  the  Board  is  not  in  place  by  the 
date  the  first  assessments  are  to  be 
collected,  the  Secretary  shall  have  the 
authority  to  receive  assessments  and 
invest  them  on  behalf  of  the  Board,  and 
shall  pay  such  assessments  and  any 
interest  earned  to  the  Board  when  it  is 
formed.  The  Secretary  shall  have  the 
authority  to  promulgate  rules  and 
regiilations  concerning  assessments  and 
the  collection  of  assessments,  if  the 
Board  is  not  in  place  or  is  otherwise 
unable  to  develop  such  rules  and 
regulations. 

(h)  Payment  remitted  pursuant  to  this 
subpart  shall  be  in  the  form  of  a 
negotiable  instrument  made  payable  to 
the  Board.  Such  remittances  and  the 
reports  specified  in  §  1280.223  and 
§  1280.225  shall  be  mailed  to  the 
location  designated  by  the  Board. 

S  1280.21 8    Exporter. 

Each  person  exporting  live  lambs 
shall  remit  to  the  Board  an  assessment 
on  such  lambs  at  the  time  of  export  at 
the  rate  established  in  §  1280.217(e).  An 
exporter  directly  exporting  his  or  her 
own  lambs  shall  remit  an  assessment  to 
the  Board  at  the  rate  established  in 
§  1280.217(e). 

§1280.219    First  handlers. 

Each  first  handler,  in  addition  to 
remitting  the  assessment  collected 
pursuant  to  §  1280.217,  shall  pay  an 
assessment  equal  to  thirty  cents  ($.30) 
per  head  of  lambs  purchased  by  the  first 
handler  for  slaughter  or  slaughtered  by 
such  first  handler  pursuant  to  a  custom 
slaughter  arrangement.  The  rates  of 
assessment  for  first  handlers  shall  be 
increased  or  decreased  proportionately 
if  the  sissessment  paid  by  producers, 
seedstock  producers,  and  feeders  is 
increased  or  decreased.  Such 
assessment  shall  be  remitted  with  the 


assessments  collected  pursuant  to 
§1280.217. 

11280.220    Collections. 

(a)  Each  first  handler  and  each 
exporter  responsible  for  the  collection  of 
assessments  under  this  subpart  shall 
remit  assessments  to  the  Board  by  the 
15th  day  of  the  month  following  the 
month  in  which  the  lambs  were 
purchased  for  slaughter  or  export,  as 
required  by  regulations  recommended 
by  the  Board  and  prescribed  by  the 
Secretary,  has  provided  otherwise;  or 

(b)  If  a  first  handler  marketed  lambs 
or  lamb  products  directly  to  consimiers, 
assessments  shall  be  remitted  to  the 
Board  by  the  1 5th  day  of  the  month 
following  the  month  in  which  the  lambs 
or  lamb  products  were  marketed,  as 
required  by  regulations  recommended 
by  the  Board  and  prescribed  by  the 
Secretary,  has  provided  otherwise. 

(c)  Late  payment  charges.  Any  unpaid 
assessments  due  to  the  Board  pursuant 
to  §  1280.217  shall  be  increased  2 
percent  each  month  beginning  with  the 
day  following  the  date  such  assessments 
were  due:  Any  remaining  amount  due, 
which  shall  include  any  unpaid  charges 
previously  made  pursuant  to  this 
paragraph,  shall  be  increased  at  the 
same  rate  on  the  corresponding  day  of 
each  month  thereafter  imtil  paid.  For 
the  purposes  of  this  paragraph,  any 
assessment  determined  at  a  date  later 
than  the  date  prescribed  by  this  subpart, 
because  of  a  person's  failure  to  timely 
submit  a  report  to  the  Board,  shall  be 
considered  to  have  been  payable  by  the 
date  it  would  have  been  due  if  the 
report  had  been  timely  filed.  The 
timeliness  of  a  payment  to  the  Board 
shall  be  based  on  the  applicable 
postmark  date  or  the  date  actually 
received  by  the  Board,  whichever  is 
earlier. 

(d)  Persons  failing  to  remit  total 
assessments  due  in  a  timely  manner 
may  also  be  subject  to  actions  imder 
Federal  debt  collection  procedures. 

§  1280.221     Prohibition  on  use  of  funds. 

No  funds  collected  by  the  Board 
under  this  subpart  shall  be  used  to 
undertake  emy  action  for  the  purpose  of 
influencing  legislation  or  governmental 
action  or  policy,  other  than 
recommending  to  the  Secretary 
amendments  to  this  subpart.  A  plan  or 
project  conducted  pursuant  to  this  title 
shall  not  make  false  or  misleading 
claims  on  behalf  of  lamb  or  lamb 
products  or  disparage  a  competing 
product. 

Reports,  Books,  and  Records 

S  1280.222    Books  and  Records  of  Board. 
The  Board  shall: 
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(a)  Maintain  such  books  and  records, 
which  shall  be  made  available  to  the 
Secretary  for  inspection  and  audit,  as 
the  Secretary  may  prescribe, 

(b)  Prepare  and  submit  to  the 
Secretary,  from  time  to  time,  such 
reports  as  the  Secretary  may  prescribe, 
and 

(c)  Account  for  the  receipt  and 
disbursement  of  all  funds  entrusted  to 
it.  The  Board  shall  cause  its  books  and 
records  to  be  audited  by  an  independent 
auditor  at  the  end  of  each  fiscal  year, 
and  a  report  of  such  audit  to  be 
submitted  to  the  Secretary. 

§1280.223    Reports. 

Each  first  handler  required  to  remit 
assessments  to  the  Board  for  live  lambs 
pursuant  to  §  1280.217,  each  first 
handler  marketing  lamb  products  of  that 
person's  own  production,  and  each 
exporter  of  lambs,  shall  report  to  the 
Board  information  pursuant  to 
regulations  recommended  by  the  Board 
and  prescribed  by  the  Secretary.  Such 
information  may  include  but  is  not 
limited  to  the  following: 

(a)  The  number  of  lambs  purchased, 
initially  transferred  or  which,  in  any 
other  manner,  is  subject  to  the 
collection  of  assessment,  the  total 
weight  in  pounds,  and  the  dates  of  such 
transactions; 

(b)  The  number  of  lambs  exported;  the 
total  weight  in  pounds  of  lambs 
exported; 

(c)  The  amount  of  assessment 
remitted; 

(d)  The  basis;  if  necessary,  to  show 
why  the  remittance  is  less  than  the  total 
weight  in  poimds  of  lamb  multiplied  by 
the  assessment  rate; 

(e)  The  date  any  assessment  was  paid. 

§  1 280.224    Periodic  evaluation. 

Pursuant  to  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996  (7 
U.S.C.  7401),  the  Board  shall,  not  less 
often  than  every  5  years,  authorize  and 
fund,  from  funds  otherwise  available  to 
the  Board,  an  independent  evaluation  of 
the  effectiveness  of  the  Order  and  other 
programs  conducted  by  the  Board.  The 
Board  shall  submit  to  the  Secretary,  and 
make  available  to  the  public,  the  results 
of  each  periodic  independent  evaluation 
conducted  under  this  paragraph. 

§  1 280.225    Books  and  records  of  persons. 

(a)  Each  first  handler,  exporter  of 
lambs,  and  market  agency  shall 
maintain  and  make  available  for 
inspection  such  books  and  records  as 
may  be  required  by  regulations 
recommended  by  the  Board  and 
prescribed  by  the  Secretary,  including 
records  necessary  to  verify  any  required 
reports.  Such  records  shall  be 


maintained  for  at  least  2  years  beyond 
the  fiscal  period  of  their  applicability. 

(b)  Document  evidencing  payment  of 
assessments.  Each  person,  including, 
first  handlers,  exporters  and  market 
agencies,  responsible  for  collecting  an 
assessment  paid  pursuant  to  this 
subpart  is  required  to  give  the  person 
from  whom  the  assessment  was 
collected,  written  evidence  of  payment 
of  the  assessments  paid  pursuant  to  this 
subpart.  Such  written  evidence  serving 
as  a  receipt  shall  include,  but  not  be 
limited  to,  the  following  information: 

(1)  Name  and  address  of  the  person 
collecting  the  assessment. 

(2)  Name  of  person  who  paid 
assessment. 

(3)  Number  of  head  of  lamb  sold. 

(4)  Total  weight  in  pounds  of  lamb 
sold. 

(5)  Total  assessments  paid  by  the 
producer,  seedstock  producer,  or  feeder. 

(6)  Date  of  sale. 

(7)  Such  other  information  as  the 
Board,  with  the  approval  of  the 
Secretary,  may  require. 

§1280.226    Use  of  information. 

Information  fit)m  records  or  reports 
required  pursuant  to  this  subpart  shall 
be  made  available  to  the  Secretary  as  is 
appropriate  to  the  administration  or 
enforcement  of  the  Act,  subpart  or  any 
regulation  issued  under  the  Act.  In 
addition,  the  Secretary  may  authorize 
the  use,  under  this  part,  of  information 
regarding  person  paying  producers, 
seedstock  producers,  feeders,  first 
handlers,  or  exporters  that  is 
accumulated  imder  laws  or  regulations 
other  than  the  Act  or  regulations  issued 
imder  the  Act. 

§1280.227    Confidentiality. 

All  information  obtained  from  books, 
records,  or  reports  imder  the  Act,  this 
subpart,  and  the  regulations  issued 
thereunder  shall  be  kept  confidential  by 
all  persons,  including  all  employees  and 
former  employees  of  the  Board,  all 
officers  and  employees  and  former 
officers  and  employees  of  contracting 
and  subcontracting  agencies  or  agreeing 
parties  having  access  to  such 
information.  Such  information  shall  not 
be  available  to  Board  members, 
producers,  seedstock  producers,  feeders, 
exporters,  or  first  handlers.  Only  those 
persons  having  a  specific  need  for  such 
information  to  effectively  administer  the 
provisions  of  this  subpart  shall  have 
access  to  such  information.  Only  such 
information  so  obtained  as  the  Secretary 
deems  relevant  shall  be  disclosed  by 
them,  and  then  only  in  a  judicial 
proceeding' or  administrative  hearing 
brought  at  the  direction,  or  on  the 
request,  of  the  Secretary,  or  to  which  the 


Secretary  or  any  officer  of  the  United 
States  is  a  party.  Nothing  in  this  section 
shall  be  deemed  to  prohibit: 

(a)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 
persons  subject  to  this  subpart  or 
statistical  data  collected  therefrom, 
which  statements  do  not  identify  the 
information  furnished  by  any  person; 
and 

(b)  The  publication,  by  direction  of 
the  Secretary,  of  the  name  of  any  person 
violating  this  subpart,  together  with  a 
statement  of  the  particular  provisions  of 
this  subpart  violated  by  such  person. 

Miscellaneous 

§  1 280.228    Right  of  the  Secretary. 

All  fiscal  matters,  programs,  plans,  or 
projects,  rules  or  regulations,  reports,  or 
other  substantive  actions  proposed  and 
prepared  by  the  Board  shall  be 
submitted  to  the  Secretary  for  approval. 

§1280.229    Personal  liability. 

No  member  or  employee  of  the  Board 
shall  be  held  personally  responsible, 
either  individually  or  jointly,  in  any 
way  whatsoever  to  any  person  for  errors 
in  judgment,  mistakes,  or  other  acts, 
either  of  conunission  or  omission,  as 
such  member  or  employee,  except  for 
acts  of  dishonesty  or  willful 
misconduct. 

§1280.230    Separability. 

If  any  provision  of  the  subpart  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  circumstance  is 
held  invalid,  the  validity  of  the 
remainder  of  this  subpart,  or  the 
applicability  thereof  to  other  persons  or 
circumstances  shall  not  be  affected  • 
thereby. 

§  1 280u»1    Patents,  copyrights,  inventions, 
product  formulations,  and  publications. 

(a)  Any  patents,  copyrights, 
inventions  or  publications  developed 
through  the  use  of  funds  collected  by 
the  Board  under  the  provisions  of  this 
subpart  shall  be  the  property  of  the  U.S. 
Government  ais  represented  by  the 
Board,  and  shall,  along  with  any  rents, 
royalties,  residual  payments,  or  other 
income  from  the  rental,  sale  leasing, 
franchising,  or  other  uses  of  such 
patents,  copyrights,  inventions,  or 
publication,  inure  to  the  benefit  of  the 
Board.  Upon  termination  of  this  subpart, 
§  1280.235  shall  apply  to  determine  the 
disposition  of  all  such  property. 

(b)  Should  patents,  copyrights, 
inventions  or  publications  be  developed 
through  the  use  of  funds  collected  by 
the  Board  under  this  subpart  and  funds 
contributed  by  another  organization  or 
person,  ownership  and  related  rights  to 
such  patents,  copyrights,  inventions  or 
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publications  shall  be  determined  by 
agreement  between  the  Board  and  the 
party  contributing  funds  towards  the 
development  of  such  patent,  copyright, 
invention  or  publication  in  a  manner 
consistent  with  paragraph  (a)  of  this 
section. 

%  1 280.232    Amendments. 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
Board  or  by  any  interested  persons 
affected  by  the  provisions  of  the  Act, 
including  the  Secretary. 

§1280.233    Referenda. 

(a)  Required  referendum.  For  the 
purpose  of  ascertaining  whether  the 
persons  subject  to  this  part  favor  the 
continuation,  suspension,  or 
termination  of  this  part,  the  Secretary 
shall  conduct  a  referendum  among 
persons  subject  to  assessments  under 
§  1280.217,  §  1280.218.  and  §  1280.219 
who,  diuing  a  representative  period 
determined  by  the  Secretary,  have 
engaged  in  the  production,  feeding, 
handling,  or  slaughter  of  lamb:  or  the 
exportation  of  lamb. 

(1)  Time  for  referendum.  The 
referendum  shall  be  conducted  not  later 
than  3  years  after  assessments  first  begin 
under  this  part. 

(2)  Approval  of  part.  This  part  may  be 
approved  in  a  referendum  by  a  majority 
of  those  persons  voting  for  approval 
who  also  represent  a  majority  of  the 
volume  of  lamb  produced,  fed, 
slaughtered,  handled,  and  exported. 

(b)  Subsequent  referenda.  The 
Secretary  shall  conduct  a  subsequent 
referendum: 

(1)  Not  later  than  7  years  after 
assessments  Brst  begin  under  this  part: 

(2)  At  the  request  of  the  Board 
established  pursuant  to  §  1280.201:  or 

(3)  At  the  request  of  10  percent  or 
more  of  the  lamb  producers,  seedstock 
producers,  feeders,  first  handlers,  and 
exporters  eligible  to  vote  to  determine  if 
the  persons  favor  the  continuation, 
suspension,  or  termination  of  this  part. 

(c)  Other  referenda.  The  Secretary 
may  conduct  a  referendum  at  any  time 
to  determine  whether  the  continuation, 
suspension  or  termination  of  this  part  or 
a  provision  of  this  part  is  favored  by 
lamb  producers,  seedstock  producers, 
feeders,  first  handlers,  and  exporters 
eligible  to  vote. 

(d)  Costs  of  referenda.  The  Board  shall 
reimbiu^e  the  Secretary  for  any 
expenses  inciured  by  the  Secretary  to 
conduct  referenda. 

(e)  Manner  of  conducting  referenda.  A 
referendum  conducted  under  this 
section  with  respect  to  this  part  shall  be 


conducted  in  the  manner  determined  by 
the  Secretary  to  be  appropriate. 

(1)  Voting.  Eligible  voters  may  vote  by 
mail  ballot  in  the  referendum  or  in 
person  if  so  prescribed  by  the  Secretary. 

(2)  Notice.  Not  later  than  30  days 
before  a  referendum  is  conducted  imder 
this  section  with  respect  to  this  part,  the 
Secretary  shall  notify  the  eligible  voters, 
in  such  meumer  as  determined  by  the 
Secretary,  of  the  period  during  which 
voting  in  the  referendxun  will  occur. 
The  notice  shall  explain  any  registration 
and  voting  procediues  established 
under  this  part. 

§  1 280.234    Suspension  or  termination. 

(a)  The  Secretary  shall  suspend  or 
terminate  this  part  or  subpart  or  a 
provision  thereof  if  the  Secretary  finds 
that  this  part,  subpart  or  a  provision 
thereof  obstructs  or  does  not  tend  to 
effectuate  the  purposes  of  the  Act, 

(b)  If,  as  a  result  of  a  referendum  the 
Secretary  determines  that  this  subpart  is 
not  approved,  the  Secretary  shall: 

(1)  Not  later  than  180  days  after 
making  the  determination,  suspend  or 
terminate,  as  the  case  may  be,  collection 
of  assessments  under  this  subpart:  and 

(2)  As  soon  as  practical,  suspend  or 
terminate,  as  the  case  may  be,  activities 
under  this  subpart  in  an  orderly 
manner. 

S 1 280.235    Proceedings  after  termination. 

(a)  Upon  the  termination  of  this 
subpart,  the  Board  shall  recommend  to 
the  Secretary  not  more  than  five  of  its 
members  to  serve  as  trustees  fpr  the 
purpose  of  liquidating  the  affairs  of  the 
Board.  Such  persons,  upon  designation 
by  the  Secretary,  shall  become  trustees 
of  all  funds  and  property  owned,  in. 
possession  of  or  under  control  of  the 
Board,  including  claims  for  any  funds 
unpaid  or  property  not  delivered  or  any 
other  claim  existing  at  the  time  of  such 
termination. 

(b)  The  said  trustees  shall: 

(1)  Continue  in  such  capacity  until 
discharged  by  the  Secretary: 

(2)  C^ry  out  the  obligations  of  the 
Board  under  any  contracts  or 
agreements  entered  into  pursuant  to  this 
subpart; 

(3)  From  time  to  time  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Board  and  of 
the  trustees,  to  such  person  as  the 
Secretary  may  direct:  and 

(4)  Upon  the  direction  of  the  Secretary 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  such  person  full  title  and  right 

to  all  of  the  funds,  property,  and  claims 


vested  in  the  Board  or  the  same 
obligations  as  imposed  upon  the  Board 
and  the  trustees. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  pursuant  to  this 
subpart  shall  be  subject  to  the  same 
obligations  as  imposed  upon  the  Board 
and  the  trustees. 

(d)  Any  residual  funds  not  required  to 
dehay  the  necessary  expenses  of 
liquidation  shall  be  returned  to  the 
persons  who  contributed  such  funds,  or 
paid  assessments,  or  if  not  practicable, 
shall  be  turned  over  to  the  Department 
to  be  utilized,  to  the  extent  practicable, 
in  the  interest  of  continuing  one  or  more 
of  the  lamb  research  or  information 
programs  hitherto  authorized. 

f  1280.236    Effect  of  termination  or 
amendment 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  any  regulation  issued 
thereunder,  or  the  issuance  of  any 
amendment  to  either  thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty 
obligation  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  any  such  rule  or  regulation 
issued  thereunder: 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  of  this  subpart  or  of 
any  rule  or  regulation  issued 
thereunder:  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  the 
Secretary  or  of  any  person,  with  respect 
to  any  such  violation. 

§1280.237    Rules  and  Regulations. 

The  Secretary  may  prescribe  such 
rules  and  regulations  as  may  be 
necessary  to  effectively  carry  out  the 
provisions  of  this  subpart. 

§  1 280.238    0MB  Control  Numtiers. 

The  control  niunber  for  the 
information  requirements  assigned  by 
the  Office  of  Management  and  Budget 
piusuant  to  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  Chapter  35  is 
0581-0198.  except  that  the  0MB  control 
number  for  the  nominee  backgroimd 
form  is  0505-0001. 

Subparts  B-E— [Reserved] 

Dated:  April  5,  2002.  ^ 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  02-8770  Filed  4-9-02;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Parts  3130  and  3160 

[WO-310-1310-01  24  1A] 
RIN  1004-AD13 

National  Petroleum  Reserve-Alaska- 
Unitization 

agency:  Bureau  of  Land  Management, 

Interior. 

ACnOM:  Final  rule^ 

summary:  This  final  rule  adds  a  new 
subpart  to  the  Bureau  of  Land 
Management's  (BLM)  oil  and  gas 
regulations  implementing  new  statutory 
authority  allowing  operators  to  form 
units  in  the  National  Petroleum  Reserve- 
Alaska  (^4PR-A).  Units  allow  for  the 
sharing  of  costs  and  spreading  of 
revenues  among  several  leases,  and 
allow  for  production  to  be  attributed  to 
committed  leases  in  the  unit.  The  final 
rule  also:  allows  for  waiver,  suspension, 
or  reduction  of  rental  or  royalty  for 
NPR-A  leases;  allows  for  suspension  of 
operations  and  production  for  NPR-A 
leases;  amends  existing  regulatory 
language  to  set  the  primary  lease  term 
for  an  NPR-A  lease  at  10  years.  Current 
regulations  allow  10  years,  or  a  shorter 
term  if  it  is  in  the  notice  of  sale;  and 
adds  a  new  subpart  to  the  NPR-A 
regulations  on  subsurface  storage 
agreements.  Subsurface  storage 
agreements  allow  operators  to  store  gas 
in  existing  geologic  structures  on 
Federal  lands. 

This  rule  also  makes  clear  that 
existing  suspension  and  royalty 
reduction  regulations  do  not  apply  to 
the  NPR-A. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  June  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Watson  at  (202)  785-6595,  or 
Ian  Senio  at  (202)  452-5049,  or  write  to 
Director  (630),  Bureau  of  Land 
Management,  Room  401  LS,  1849  C 
Street,  NW..  Washington,  DC  20240. 

Persons  who  use  a 
telecommunications  device  for  the  deaf 
may  contact  these  persons  through  the 
Federal  Information  Relay  Service  at  1- 
800-877-8339  between  8:00  a.m.  and 
4:00  p.m.  eastern  time,  Monday  through 
Friday,  excluding  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

Why  Is  BLM  Implementing  This  Rule? 

Part  3130  of  43  Code  of  Federal 
Regulations  (CFR)  contains  the 
regulations  that  apply  to  oil  and  gas 
leasing  in  the  NPR-A  authorized  under 
the  Naval  Petroleum  Reserves 
Production  Act  of  1976,  as  amended 
(the  "Act"),  (42  U.S.C.  6501  et  seq.). 
Until  this  final  rule,  part  3130  did  not 
contain  regulations  on  unitization, 
suspensions  or  waivers  of  royalty  or 
rental,  suspensions  of  operations  and 
production  or  subsurface  storage  of  oil 
and  gas.  This  rule  implements 
amendments  to  the  Act  [see  Pub.  L. 
105-83)  authorizing  operational 
activities,  including  unitization  of 
leases,  suspensions  or  waivers  of  royalty 
or  rental,  the  suspension  of  operation 
and  production  for  leases  in  NPR-A  and 
subsurface  storage  agreements. 

How  Does  This  Rule  Change  BLM's 
NPR-A  Oil  and  Gas  Regulations? 

The  final  rule  applies  to  operations 
under  Federal  oil  and  gas  leases  in 
NPR-A  and  adds  a  new  subpart 
allowing  the  formation  of  oil  and  gas 
units  in  the  NPR-A.  Units  allow  for  the 
sharing  of  costs  and  spreading  of 
revenues  among  several  leases,  and 
allow  for  development  from  unit  leases 
to  occur  without  regard  to  lease  or 
property  boimdaries.  The  rule  also: 

(A)  Allows  for  waiver,  suspension  or 
reduction  of  rental  or  royalty  for  NPR- 
A  leases  and  clarifies  the  rights  of  native 
corporations; 

(B)  Allows  for  suspension  of 
operations  and  production  for  NPR-A 
leases; 

(C)  Amends  existing  regulatory 
language  to  set  the  primary  lease  term 
for  an  NPR-A  lease  at  10  years.  Current 
regulations  allow  10  years  or  a  shorter 
term  if  it  is  in  the  notice  of  sale; 

(D)  Adds  a  new  subpart  to  the  NPR- 
A  regulations  on  subsxirface  storage 
agreements.  Subsurface  storage 
agreements  allow  operators  to  store  gas 
in  existing  geologic  structiues  on 
Federal  lands  in  retiun  for  fees;  and 

(E)  Makes  it  clear  that  existing 
suspension  and  royalty  reduction 
regulations  that  preceded  the  enactment 
of  Pub.  L.  105-83,  no  longer  apply  to  the 
NPR-A. 

n.  Final  Rule  as  Adopted  and  Response 
to  Comments 

General 

BLM  proposed  this  rule  in  the  Federal 
Register  on  April  26.  2000  (65  FR 
24541).  As  a  result  of  public  requests, 
we  extended  the  comment  period  on 
June  26,  2000  (65  FR  39334).  The 


extended  conunent  period  closed  On 
August  10,  2000. 

As  a  result  of  public  comments  we 
made  several  changes  to  the  final  rule. 
We  did  this  by: 

(A)  Clarifying  the  efi^ect  of 
suspensions  of  operations  and 
production  on  a  lease; 

(B)  Adding  a  definition  of  drainage 
consistent  with  a  previous  rule  (see  66 
FR  1883)  and  modifying  the  definitions 
for  "committed  tract,"  "NPR-A  lease," 
and  "producible  interval;' 

(C)  Allowing  use  of  a  nonfederal  unit 
agreement  if  the  lands  in  the  proposed 
unit  comprise  less  than  10  percent  of 
the  lands  in  the  unit.  BLM  will  approve 
commitment  in  these  cases  if  the  unit 
agreement  protects  the  public  interest;  ^ 

(D)  Defining  what  is  "economically 
feasible"  for  drilling  protective  wells  in 
drainage  situations; 

(E)  Allowing  for  delay  in  meeting  the 
initial  or  a  continuing  development 
obligation  if  you  cannot  perform  the 
obligation  for  reasons  beyond  your 
control; 

(F)  Adding  a  BLM  customer  service 
standard  for  approving  continuing 
development  obligation  plans; 

(G)  Addressing  secondary  recovery 
operations  in  a  unit; 

(H)  Allowing  acreage  reduction  in  a 
participating  area; 

(I)  Allowing  participating  area 
expansion  based  on  available  data  and 
information  rather  than  basing  it  solely 
on  drilling  and  testing  new  wells;  and 

(J)  Allowing  extension  of  time  to 
demonstrate  that  BLM  should  not 
terminate  a  participating  area  if  you  are 
prevented  bom  doing  so  for  reasons 
beyond  your  control. 

Several  comments  lead  us  to  believe 
many  commenters  misunderstand  the 
function  of  Federal  unit  agreements  and 
the  role  BLM  plays  in  approving  and 
administering  them.  Oiir  main  concern 
in  approving  and  administering  Federal 
units  is  to  ensure  that  our  actions  serve 
in  the  public  interest  [see  42  U.S.C. 
6508).  Our  interpretation  of 
administering  in  the  public  interest 
includes  protecting  Federal  royalties 
and  natural  resources.  For  instance,  we 
believe  that  the  relations  among  unit 
participants  are  appropriately  managed 
by  the  participants.  Accordingly,  we 
consider  those  issues  to  be  outside  the 
scope  of  Federal  concern.  These  issues 
should  be  addressed  in  the  context  of 
secondary  or  third  party  agreements  or 
unit  operating  agreements.  Other  issues 
that  are  outside  the  scope  of  Federal 
concerns  include  royalty  or  payment 
issues  between  or  among  working 
interest  owners,  and  issues  between 
nonfederal  lessees  and  between 
nonfederal  lessees  and  the  operator. 
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Under  an  approved  Federal  imit 
agreement,  BLM  will  look  to  the  unit 
operator  as  its  contact.  Other  parties  are 
generally  not  directly  involved  in  formal 
negotiations  of  Federal  imit  agreements. 
BLM  has  found  it  to  be  administratively 
efficient  to  deal  directly  with  the  unit 
operator,  rather  than  all  parties 
committed  to  the  unit.  Concerns 
between  other  interest  owners  and  the 
unit  operator  may  be  addressed  in  third 
party  unit  operating  agreements  to 
which  BLM  is  not  a  party.  However, 
BLM  welcomes  input  and  additional 
information  from  any  party  with  an 
interest  in  production  or  allocations 
from  the  unit  agreement. 

Subpart  3130 — Oil  and  Gas  Leasing, 
National  Petroleum  Reserve — Alaska: 
General 

I   Section  3150.4-2  sets  NPR-A  lease 
terms  at  10  years  to  reflect  statutory 
language  at  42  U.S.C.  6508(8).  Existing 
regulations  allow  lease  terms  to  be  less 
than  10  years  if  it  is  in  the  notice  of 
lease  sale.  This  change  was  mandated 
by  Congress.  This  section  remains  as 
proposed. 

Subpart  3133 — Rentals  and  Royalties 

'   Sections  3135.3  and  5135.4  provide 
for  waiver,  suspension,  or  reduction  of 
rental,  royalty,  or  minimum  royalty  for 
NPR-A  leases  if  it  encourages  the 
greatest  ultimate  recovery  of  oil  and  gas 
or  it  is  in  the  interest  of  conservation. 
BLM  requires  applicants  to  demonstrate 
that  they  can't  operate  their  lease  under 
its  terms  without  a  waiver,  suspension, 
or  reduction  of  rental,  royalfy,  or 
minimum  royalty.  BLM  also  requires 
applicants  to  submit  certain  items  in 
their  application  so  BLM  can  determine 
if  the  applicant  meets  the  standards  of 
the  regulations.  We  received  no 
comments  on  these  sections.  However, 
we  added  a  new  paragraph  (b)  to  section 
3133.3  to  recognize  situations  where  an 
Alaska  Native  regional  corporation 
holds  the  subsurface  estate  of  leased 
lands  which  have  been  conveyed  to  an 
Alaska  Native  village  corporation 
pursuant  to  43  U.S.C.  1613.  Under  this 
new  paragraph,  BLM  would  consult 
with  the  regional  corporation  before 
taking  an  action  luider  this  section 
affecting  leased  lands  in  which  the 
subsinface  estate  is  held  by  the  regional 
corporation.  This  new  provision 
conforms  this  section  with  existing 
regulations  at  43  CFR  2650.4-3  and  with 
the  statutory  provision  at  43  U.S.C.  1613 
(g).  We  also  amended  paragraphs  (b)(1) 
and  (b)(2)  of  section  3133.4  to  make  it 
clear  that  we  are  requiring  the  signatiwe 
of  record  title  holders  of  the  lease  on  an 
application  for  waiver,  suspension  or 


reduction  of  rental,  royalty  or  minimum 
royalfy. 

Subpart  3135 — Transfers,  Extensions, 
Consolidations  and  Suspensions 

The  suspension  of  operations  and 
production  in  this  subpart  should  be 
distinguished  from  the  suspensions  of 
rental,  royalty,  or  minimum  royalty  in 
subpart  3133.  Those  latter  suspensions 
relate  to  payments  only  and  do  not 
relate  to  suspensions  of  operations  and 
production. 

Section  3155.2  describes  the 
circumstances  under  which  BLM  will 
require  or  approve  a  request  for  a 
suspension  of  operations  and 
production  on  an  NPR-A  lease.  This 
section  differs  irom  the  proposal  in  that 
it  allows  BLM  to  require  a  suspension 
of  operations.  We  made  this  change  in 
the  final  rule  because  the  statute  (see 
section  10  of  42  U.S.C.  6508)  authorizes 
BLM  to  "direct  or  assent  to  the 
suspension  of  operations  or 
production."  We  also  amended  < 

paragraph  (b)  of  this  section  to  make  it 
clear  that  the  suspension  pertains  to 
operations  and  production  on  the  lease. 
We  also  replaced  the  phrase  "those 
obligations"  with  "yoiu  lease 
requirements"  to  more  accmately 
describe  the  requirement.  BLM  will 
require  or  approve  suspensions  of 
operations  and  production  if  you  are 
prevented  from  operating  yoiw  lease  for 
reasons  beyond  your  control,  and  the 
suspension: 

(A)  Is  in  the  interest  of  conservation 
of  natiual  resources.  This  includes 
conservation  of  oil  and  gas  as  well  as 
other  NPR-A  resources; 

(B)  Encoinages  the  greatest  ultimate 
recovery  of  oil  and  gas,  such  as  by 
encouraging  the  planning  and 
construction  of  a  transportation  system 
to  a  new  area  of  discovery;  or 

(C)  Mitigates  reasonably  foreseeable 
and  significantly  adverse  effects  on 
surface  resources. 

The  suspension  stops  the  running  of 
the  lease  term  and  diu-ing  the  period  of 
the  suspension  you: 

(A)  Are  not  required  to  pay  rental  or 
royalty;  and 

(B)  Do  not  have  beneficial  use  of  and 
may  not  operate  on  your  lease. 

Examples  of  reasons  that  BLM  might 
require  or  grant  a  suspension  could  be 
those  related  to  protection  of  natural 
habitat  and  wildlife,  and  protection  of 
subsistence  needs  of  rural  residents. 

In  the  final  rule  we  also  require  the 
operator  to  continue  to  perform 
necessary  maintenance  and  safefy 
activities  on  the  lease  during  the  period 
of  the  suspension.  This  is  consistent 
with  existing  policy  and  practice  of 
BLM  field  offices. 


One  commenter  encoinaged  BLM  to 
work  with  the  operator  to  ensure  that 
issues  such -as  environmental  protection 
and  subsistefice  issues  related  to 
granting  a  suspension  are  addressed 
prior  to  operations  commencing.  BLM  is 
committed  to  addressing  environmental 
and  subsistence  issues  prior  to  any 
development.  However,  there  may  be 
unanticipated  issues,  such  as 
undiscovered  archaeological  finds  or 
endangered  species,  that  xnay  not  be 
evident  prior  to  operations 
commencing.  In  these  cases,  BLM 
would,  of  course,  work  with  the 
operator  to  address  the  concerns  in  a 
manner  that  attempts  to  mitigate 
impacts  to  operators  while  still 
protecting  Federal  resources. 

Section  3135.3  provides  the 
suspension  application  requirements. 
BLM  requires  the  listed  items  to 
determine  whether  you  qualify  for  a 
lease  suspension.  We  received  no 
comment  on  this  section,  but  we 
amended  it  by  replacing  "owners"  with 
"holders"  wherever  it  appeared.  We  did 
this  to  be  consistent  with  BLM 
terminology  and  the  rest  of  this  rule. 

Sections  3135.4  describes  the  effective 
date  of  the  suspension.  We  received  no 
comments  on  this  section.  The  final  rule 
is  slightly  different  fitjm  the  proposal  in 
that  we  made  changes  to  agree  with  the 
changes  to  section  3135.2,  explained 
above. 

Section  3135.5  explains  when  you 
should  stop  paying  rental  or  royalfy. 
This  section  is  different  from  the 
proposal  in  that  it  corrects  a  logical  flaw 
in  what  we  proposed.  Under  the 
proposed  rule,  the  suspension  could  be 
the  first  day  of  the  month  in  which  you 
file  an  application  for  suspension  and 
you  would  stop  paying  rental  or  royalty 
on  the  first  day  of  the  month  following 
our  approval  of  the  suspension.  This 
would  have  put  lessees  in  the  position 
of  having  to  pay  rental  or  royalty  for  one 
full  month  after  the  effective  date  of  the 
suspension.  The  final  nde  corrects  this 
by  allowing  you  to  stop  paying  rental  or 
royalfy  on  the  first  day  of  the  month  the 
suspension  is  effective.  The  final  rule 
also  explains  that  if  there  is  any 
production  sold  or  removed  during  that 
final  month,  you  must  pay  royalfy  on  it. 

Sections  3135.6  states  that  BLM  will 
terminate  suspensions  when  you  begin 
any  operations  on  your  lease,  or  when 
BLM  determines  that  the  reason  for 
granting  the  suspension  no  longer 
exists.  You  must  notify  BLM  at  least  24 
horns  before  starting  operations  on  a 
suspended  lease.  We  received  no 
comment  on  this  section.  However,  we 
amended  paragraph  (a)(1)  of  this  section 
to  make  it  clear  that  the  operator  does 
not  have  imilateral  authorify  to  resume 
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operations  or  production  and  must  have 
BLM  approval  before  doing  so. 

Section  3135.7  lays  out  the  effect  that 
a  suspension  of  operations  and 
production  has  on  the  term  of  your 
lease.  This  section  is  different  than  what 
we  proposed.  The  final  rule  breaks  up 
the  effect  a  suspension  has  on  a  lease 
into  two  categories  and  explains  that: 

(A)  For  leases  in  their  primary  term, 
the  suspension  stops  the  nmning  of  the 
primary  term  for  the  period  of  the 
suspension;  and 

(B)  For  leases  in  their  extended  term, 
the  suspension  holds  your  lease  in  its 
extended  term  for  the  period  of 
suspension  as  if  it  were  in  production. 
In  this  case,  the  lease  will  not  terminate 
for  failure  to  produce. 

These  changes  more  acciirately 
describe  the  effects  of  a  suspension  on 
lease  terms. 

We  also  moved  the  explanation  of  the 
impact  a  suspension  has  on  rental  and 
royalty  into  a  new  section  3135.8. 

Section  3135.8  is  a  new  section  to  the 
final  rule.  It  explains  in  more  detail  than 
the  proposed  rule  when  you  must  next 
pay  advance  annual  rental,  royalty  or 
minimiiin  royalty  and  includes  an 
example.  It  also  explains  that  if  you 
remove  or  sell  any  production  from  the 
lease  during  the  term  of  the  suspension, 
you  must  pay  royalty  on  that 
production. 

Subpart  3137 — Unitization  Agreements. 
National  Petroleum  Reserve — Alaska 

Section  3137.5  contains  a  definitions 
section  that  includes  the  terms  you  need 
to  know  to  understand  this  subpart. 

This  section  introduces  two  terms, 
constructive  drilling  and  constructive 
reworking  operations,  that  are  unique  to 
the  NPR-A  and  have  no  parallel  in  the 
regulations  affecting  Federal  lands 
outside  of  NPR-A.  These  terms  are 
important  for  the  extension  provisions 
of  sections  3137.111  and  3137.112  and 
allow  BLM  to  grant  you  an  extension  of 
a  lease  in  a  unit  if  you  demonstrate  that 
there  are  ongoing  constructive  drilling 
or  reworking  operations  in  the  imit. 
Since  oil  and  gas  operations  are  difficult 
and  expensive  in  the  NPR-A,  we  believe 
that  it  is  reasonable  for  constructive 
drilling  or  reworking  operations  to 
extend  your  lease. 

The  definition  of  the  term  operating 
rights  is  the  same  as  the  definition  of 
working  interest:  It  means  any  interest 
you  hold  that  allows  you  to  explore  for, 
develop,  or  produce  oil  and  gas.  The  use 
of  this  term  instead  of  the  term 
"working  interest"  is  adopted  here  to  be 
consistent  with  oirrent  regulations  that 
apply  to  Federal  lands  outside  of  NPR- 
A  {see  43  CFR  3100.0-5  and  3160.0-6). 


Several  commenters  thought  that  we 
should  use  the  term  "working  interest" 
instead  of  the  term  "operating  rights." 
Commenters  said  that  "working 
interest"  is  a  more  universally  used 
term  and  that  it  is  a  term  used  by  the 
State  of  Alaska.  "Working  interest" 
means  the  same  thing  as  "operating 
rights."  Because  we  use  the  term 
"operating  rights"  for  Federal  lands 
outside  of  NPR-A,  we  use  that  term  in 
this  final  rule. 

Several  commenters  suggested  that  we 
add  definitions  for  the  terms  "multiple 
unit  owners"  and  "other  fee  owners." 
We  did  not  add  these  terms.  Those 
terms  are  not  necessary  for  BLM  to        . 
administer  NPR-A  imits.  Issues  having 
to  do  with  multiple  owner  units  and 
other  fee  owners  may  be  dealt  with  in 
unit  operating  agreements  to  which 
BLM  is  not  a  party.  We  recognize  that 
there  may  be  several  different  land 
owners  whose  land  is  committed  to  an 
NPR-A  unit.  However,  we  do  not 
believe  it  is  necessary  to  add  those 
terms  in  order  to  administer  NPR-A 
units. 

Conunitted  Tract 

Two  commenters  suggested  that  we 
amend  the  definition  of  committed  tract 
to  make  it  clear  that  neither  the  State  of 
Alaska  nor  the  Arctic  Slope  Regional 
Corporation  (ASRC)  should  be 
responsible  for  unit  operations.  We 
agree  that  the  proposed  definition  was 
not  clear.  We  did  not  intend  that  either 
Alaska  or  ASRC  be  responsible  for  unit 
operations.  In  the  final  rule,  we 
amended  the  definition,  to  the  extent  it 
is  applicable  to  State  leases  or  private 
lands,  by  replacing  the  word  "owners" 
with  "oil  and  gas  lessees."  This  change 
makes  it  clear  that  the  oil  and  gas 
lessees  and  operating  rights  owners 
would  agree  to  unit  agreement  terms 
and  conditions  and  to  accept 
responsibility  for  unit  operations.  We 
also  eliminated  the  phrase  "and  agreed 
to  accept  responsibility  for  unit 
operations"  from  paragraphs  (1)  and  (2), 
since  that  language  has  nothing  to  do 
with  whether  or  not  a  tract  is  committed 
to  a  imit  agreement. 

Another  commenter  suggested  that  we 
amend  the  term  "committed  tract"  by 
replacing  "Federal  lease"  with  "NPR-A 
lease"  in  the  first  paragraph.  We  didn't 
make  this  change.  There  are 
circumstances  where  it  would  be 
possible  for  a  Federal  lease  outside  of 
NPR-A  issued  under  the  Mineral 
Leasing  Act  to  be  committed  to  an  NPR- 
A  unit  agreement. 

One  commenter  suggested  that  we 
amend  the  definition  by  introducing  the 
concept  of  "other  fee  oMmer"  as 
someone  who  could  commit  their  lands 


to  an  NPR-A  unit.  We  believe  other  fee 
owners  are  already  covered  in  the 
definition  under  "private  parcel  of 
land"  and  therefore  it  would  be 
redimdant  and  possibly  confusing  to 
amend  the  definition  as  suggested. 

Finally,  we  amended  the  definition  by 
adding  the  phrase  "or  the  owners  of 
unleased  minerals"  to  paragraph  (2),  to 
make  it  clear  that  we  are  not  precluding 
owners  of  unleased  minerals  bom 
committing  to  a  unit. 

NPR-A  Lease 

Several  commenters  suggested  that  we 
amend  the  definition  to  make  it  clear 
that  leases  issued  by  the  Federal 
Government  that  are  su"bsequently 
selected  by  ASRC  are  not  NPR-A  leases. 
We  agree  and  amended  the  definition  by 
adding  the  phrase  "and  administered" 
to  make  it  clear  that  NPR-A  leases  are 
only  those  leases  the  Federal 
Government  issues  and  administers. 

Participating  Area 

One  commenter  suggested  we  amend 
the  definition  of  the  term  to  say  "those 
committed  tracts  or  portions  of 
committed  tracts  within  the  imit  area 
that  meet  the  productivity  criteria  for 
inclusion  in  a  participating  area  (PA) 
specified  in  the  unit  agreement."  We 
did  not  adopt  the  commenter's  language 
in  the  final  rule.  PAs  will  consist  of  all 
acreage  aroimd  a  well  that  a  unit 
operator  can  reasonably  prove 
productive.  When  we  approve  the 
creation  of  a  PA,  we  will  consider  all 
information  available  at  the  time; 
however,  we  will  not  approve  a  PA 
without  at  least  one  well  that  meets  the 
productivity  criteria. 

One  commenter  suggested  that  we 
revise  the  definition  by  saying  that  the 
PA  includes  committed  tracts  within  the 
unit  area  that  contain  a  well  meeting  the 
productivity  criteria  and  those 
committed  tracts  or  portions  of  the 
committed  tracts  that  meet  the 
productivity  criteria.  We  did  not  make 
this  change  in  the  final  rule.  We  believe 
that  the  proposed  definition,  along  with 
sections  3137.80  through  3137.92,  make 
it  clear  that  the  PA  will  include  all 
lands  that  meet  the  productivity  criteria. 

Producible  Interval 

One  commenter  suggested  that  we 
amend  the  definition  by  saying  that  the 
pool,  deposit,  zone  or  portion  thereof 
"is  capable  of  meeting  the  productivity 
criteria."  We  disagree.  There  may  be 
producible  intervals  within  the 
boundaries  of  the  unit  agreement  area 
that  do  not  meet  the  productivity 
criteria.  We  did  make  editorial  dianges 
to  this  definition  to  clarify  its  meaning. 
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Record  Titie 

One  conunenter  suggested  that  we 
amend  the  definition  of  the  term  by 
adding  "or  in  the  records  in  which  such 
lease  is  authorized  to  be  recorded  under 
the  law  of  the  State  of  Alaska."  We  did 
not  adopt  the  commenter's  suggestion. 
We  agree  that  an  NPR-A  imit  may 
include  land  in  State  of  Alaska  or  ASRC 
oil  and  gas  leases.  However,  we  do  not 
agree  that  these  regulations  should  be 
concerned  with  record  title  of  Alaska  or 
ASRC  leases.  We  are  not  responsible  for 
insiuing  that  a  lessee  is  granted  record 
title  to  an  Alaska  or  ASRC  lease,  nor 
would  we  directly  administer  those 
leases  for  any  reason  outside  of  the 
terms  of  the  Federal  unit  agreement. 
Therefore,  we  believe  it  inappropriate 
for  the  definition  to  include  record  titie 
of  Alaska  or  ASRC  leases. 

Unit  Agreement.  Unit  Area 

One  conunenter  suggested  that  we 
amend  the  definition  of  these  two  terms 
to  deal  with  leases  owned  by  the  State 
of  Alaska  or  ASRC.  We  did  not  adopt 
the  comment.  BLM  will  not  address 
issues  having  to  do  with  multiple  owner 
units  and  other  fee  owners.  Those  issues 
may  be  dealt  with  in  unit  operating 
agreements  to  which  BLM  is  not  a  party. 
We  recognize  that  there  may  be  several 
different  land  owners  whose  lands  are 
committed  to  an  NPR-A  imit.  However, 
we  do  not  believe  it  is  necessary  to 
amend  these  definitions  as  the 
conunenter  suggested. 

General 

Section  3137.10  explains  the  benefits 
to  entering  into  a  unitization  agreement 
in  NPR-A.  One  of  the  major  benefits  of 
unitization  is  that  operations  or 
production  from  one  part  of  the  unit 
meet  the  development  obligations  for  all 
Federal  leases  committed  to  the  unit. 
You  receive  the  benefits  of  operations  or 
production,  even  if  the  operations  are 
not  on,  or  the  production  does  not  occur 
frtjm,  your  lease.  We  give  identical 
benefits  to  all  the  Federal  tracts  in  the 
unit  for  extensions  and  wells  that  meet 
the  productivity  requirements  laid  out 
in  the  agreement.  As  long  as  one  well  in 
the  unit  has  met  the  productivity 
criteria,  all  Federal  leases  in  the  imit  are 
extended.  Another  benefit  of  unitization 
is  that  operations  may  occur  in  the  unit 
without  regard  to  restrictions  such  as 
spacing  requirements  and  lease  offsets. 
For  example,  if  there  were  a  200-foot 
limit  to  drilling  next  to  a  lease 
boundary,  it  would  not  apply  among 
unitized  tracts  and  you  would  be  able  to 
ignore  those  offsets  between  unitized 
tracts  and  drill  within  the  200-foot  limit. 
Finally,  since  imit  operator(s)  are 


responsible  for  operations  for  all 
unitized  tracts,  lessees  benefit  by  being 
able  to  consolidate  operations  and 
reporting  requirements.  With  the 
exception  of  minor  editorial  changes  to 
paragraphs  (a)  and  (b)  of  the  final  rule, 
it  remains  as  proposed. 

Application 

Section  3137.15  This  is  a  new  section 
that  explains  that  if  the  Federal  lands  in 
a  proposed  unit  agreement  constitute 
less  than  10  percent  of  the  lands  in  the 
unit: 

(A)  You  may  use  a  unit  agreement 
approved  by  the  State  and/or  a  native 
corporation; 

(B)  BLM  will  authorize  commitment 
of  the  Federal  lands  to  the  unit,  if  BLM 
determines  that  the  unit  agreement 
protects  the  public  interest;  and 

(C)  Operators  may  request  that  BLM 
approve  and  administer  the  unit.  U  we 
agreed,  you  would  be  required  to  follow, 
and  we  would  administer,  this  final  rule 
and  existing  43  CFR  part  3160— 
Onshore  Oil  and  Gas  Operations. 

We  added  this  section  as  a  result  of 
a  comment  on  section  3137.21.  Also, 
this  section  is  similar  to  existing 
regulations  in  section  3181.1,  that  apply 
to  Federal  lands  outside  of  NPR-A. 

Sections  3137.20  provides  that  BLM 
will  accept  any  format  of  the  unit 
agreement  as  long  as  it  protects  the 
public  interest  and  includes  the 
mandatory  terms  required  by  these 
regulations. 

In  the  proposed  rule  we  asked  for 
comment  on  whether  or  not  the  model 
unit  agreement  in  subpart  3186  of 
existing  regulations  would  be 
appropriate  for  use  in  the  NPR-A.  We 
received  several  comments  that  said  that 
the  model  unit  agreement  form  is  too 
inflexible  for  use  in  NPR-A. 
Commenters  preferred  the  proposed  rule 
over  the  model  form  since  it  would 
allow  negotiation  of  unit  terms  with 
BLM,  which  would  result  in  a  unit 
agreement  that  would  reflect  the  unique 
circumstances  inherent  in  the  conduct 
of  operations  in  NPR-A. 

Several  commenters  suggested  that  we 
amend  this  section  to  require  BLM  to 
negotiate  unit  terms  with  the  unit 
operator  and  any  other  fee  owner.  We 
did  not  adopt  these  comments.  BLM's 
philosophy  in  dealing  with  Federal 
units  has  always  been  that  we  deal 
directly  with  the  unit  operator.  We  have 
been  effectively  administering  units  in 
this  manner  outside  of  NPR-A  for  more 
than  50  years  and  we  will  deal  with 
units  in  a  like  manner  in  the  NPR-A  as 
well.  We  will  not  be  a  party  to 
negotiations  among  or  between  interest 
owners  other  than  the  unit  operator  as 
representative  of  the  unit  because  we 


are  only  concerned  with  issues  that 
affect  the  public  interest,  rather  than 
resolving  internal,  essentially  private, 
issues  among  unit  participants.  We  are 
also  concerned  about  the  potential 
difficulty  of  BLM  attempting  to 
negotiate  with  multiple  potential  unit 
participants.  This  would  take  significant 
resources  for  BLM  and  would  involve 
BLM  in  essentially  private  party 
relationships.  One  of  the  factors  relevant 
to  a  successful  unit  is  for  the 
participants  to  work  together  and  to 
select  and  work  with  the  unit  operator. 
Accordingly,  other  lessees  or  interest 
owners  should  address  their  private 
concerns  in  their  leasing  instruments  or 
by  negotiating  unit  operating 
agreements  with  the  unit  operator. 

One  commenter  suggested  that  any 
regulation  that  would  purport  to 
empower  BLM  to  force  the  inclusion  of 
ASRC  lands  in  a  unit  would  infringe 
upon  the  police  powers  of  the  State  of 
Alaska  and  potentially  interfere  with 
constitutionally  protected  property, 
rights  of  ASRC.  Neither  the  proposed 
regulations  nor  this  final  rule  allow 
BLM  to  force  unitization  of  nonfederal 
lands.  BLM  has  traditionally  relied  on 
State  procedures  for  issues  addressing 
control  of  nonfederal  lands  and  will 
continue  to  do  so  under  these 
regulations. 

One  commenter  suggested  that  the 
interest  of  the  unit  operator  may  not  be 
the  same  interest  as  a  working  interest 
owner,  and  if  the  working  interest 
owner  is  not  allowed  to  participate  in 
unit  agreement  negotiations  with  BLM, 
they  believe  their  interests  will  not  be 
protected.  Issues  of  concern  to  working 
interest  owners  may  be  addressed  in 
either  unit  operating  agreements 
between  the  working  interest  owners 
and  the  unit  operator  or  in  the  lease 
instrument  itself. 

This  final  section  remains  as 
proposed. 

Section  3137.21  introduces  the  basic 
terms  of  a  unit  agreement.  It  also  cross- 
references  other  sections  of  the 
regulation  whose  subject  is  discussed 
here.  This  section  contains  a  provision 
that  allows  BLM  to  request  additional 
supporting  documentation  after 
reviewing  your  initial  application. 

We  amended  paragraph  (a)(3)  of  this 
section  to  make  it  clear  that  the  unit 
agreement  should  include  "proposed 
well"  locations.  This  change  recognizes 
that  we  are  concerned  with  well 
locations  and  not  necessarily  just  PA 
location  and  size,  and  that  the  final  well 
location  may  be  different  from  that 
proposed  in  the  initial  unit  agreement. 

We  also  made  paragraph  (a)(5)  clearer 
by  stating  that  you  have  the  choice  to 
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include  the  optional  terms  in  the  unit 
agreement. 

One  commenter  suggested  that  we 
amend  paragraph  (a)(3)  of  this  section  to 
require  a  production  allocation 
methodology  for  each  committed  tract 
within  the  PA.  Federal  units  outside  of 
NPR-A  have  traditionally  allocated 
production  to  each  committed  tract  in  a 
PA  in  the  same  proportion  that  such 
tract's  surface  acreage  in  the  PA  bears  to 
the  total  acreage  in  the  PA.  To  be 
consistent  with  Federal  units  outside  of 
NPR-A,  this  final  rule  will  allocate 
production  in  the  same  manner  (see 
section  3137.81(a)).  We  believe  this 
manner  of  allocation  is  reasonable, 
predictable  and  protects  Federal  and 
other  interest  owners  equally.  We 
suggest  you  address  allocation  issues 
among  other  interest  owners  in  a  unit 
operating  agreement. 

One  commenter  believes  that  the 
proposed  rule  does  not  allow  enough 
flexibility  since  the  rule  deals  primarily 
with  four  mandatory  terms.  We  believe 
the  rule  allows  flexibility  to  address 
issues  outside  of  the  four  mandatory 
terms.  Section  3137.50(d)  allows  other 
terms  in  the  agreement  that  will 
promote  the  greatest  ultimate  recovery 
of  oil  and  gas.  Issues  that  aren't  covered 
under  this  section  may  be  addressed  in 
third  party  or  unit  operating  agreements. 
One  commenter  suggested  we  add  the 
following  language  to  this  section: 

"Any  terms  negotiated  and  agreed 
upon  among  you,  BLM,  any  other  fee 
owner,  and  the  applicable  owners  of  oil 
and  gas  lease  interests  (record  title  and 
operating  rights)  with  respect  to  a 
multiple  owner  unit  dealing  with  the 
continuation  or  termination  of  oil  and 
gas  leases  covering  land  in  which  the  oil 
and  gas  is  owned  by  such  other  fee 
owner  or  with  exploration, 
development,  production,  or  operation 
of  such  land  or  allocation  of  production 
from  a  PA  including  such  land,  which 
terms  may  vary  from  terms  of  other 
sections  of  this  subpart  governing  NPR- 
A  leases  included  in  the  unit." 

We  did  not  adopt  this  language  in  the 
final  rule.  BLM  will  only  negotiate  with 
the  unit  operator.  We  acknowledge  that 
there  may  be  several  different  laud 
owners  in  an  NPR-A  imit.  However,  as 
discussed  above,  interest  owners  may 
address  issues  of  nonfederal  concern  in 
unit  operating  agreements. 

One  commenter  suggested  that  we 
add  language  to  paragraph  (b)  stating 
that  BLM  may  not  unilaterally  make 
changes  in  a  proposed  agreement 
without  the  consent  of  the  other  parties 
to  the  unit  agreement.  We  agree  that 
BLM  will  not  make  unilateral  changes  to 
the  linit  agreement.  We  will  negotiate  in 
good  feith  the  terms  of  the  imit 


agreement  with  the  unit  operator.  Issues 
outside  the  scope  of  these  regulations 
may  be  addressed  in  a  unit  operating 
agreement  between  interest  owners  and 
the  operator. 

Several  commenters  suggested  that  we 
add  a  provision  addressing  situations 
where  the  Federal  interest  in  a  unit  is 
relatively  small  {e.g..  less  than  10 
percent).  We  agree  and  have  added 
section  3137.15,  which  is  similar  to 
section  3181.1  in  existing  regulations 
that  apply  outside  of  NPR-A,  to  address 
situations  where  the  Federal  lands  in 
the  imit  are  less  than  10  percent  of  the 
lands  in  the  unit. 

One  commenter  asked  if  the  rules 
were  limited  to  exploratory  and  primary 
recovery  operations  and  whether  the 
operator  could  propose  secondary  or 
enhanced  recovery  operations  in  the 
continuing  development  plan.  The 
proposed  rule  primarily  addresses 
exploratory  or  primary  recovery 
operations.  However,  we  amended  the 
final  rule  in  several  places  [i.e.,  3137.81 
(b)  and  (c),  and  3137.82(c))  to  address 
secondary  recovery  issues.  BLM  would 
approve  a  continuing  development  plan 
that  proposed  secondary  or  enhanced 
recovery  if  in  support  of  the  plan  you 
had  enough  geologic  or  drilling  data  to 
show  the  need  for  secondary  recovery 
operations. 

One  commenter  asked  if  they  should 
propose  an  amendment  to  the  unit 
agreement  or  propose  a  new  unit 
agreement  when  they  plan  to  perform 
secondary  or  enhanced  recovery 
operations.  In  administering  these  rules, 
BLM  will  deal  with  unit  agreements  on 
a  case-by-case  basis.  You  should  work 
with  your  local  BLM  office  to  determine 
which  course  of  action  is  most 
appropriate  in  your  given  circumstance. 
&ie  commenter  suggested  that  in  the 
final  rule  we  address  what  happens 
when  there  are  leases  in  an  NPR-A  unit 
with  differing  royalty  rates.  This  final 
rule  will  not  address  differing  royalty 
rates.  As  far  as  royalty  payments  are 
concerned,  the  Department  is  primarily 
concerned  with  the  Federal  interest.  The 
rule  does  not  prohibit  parties  to  the 
agreement  from  entering  into  allocation 
agreements  for  the  nonfederal  share. 
One  commenter  suggested  that  the 
final  rule  address  NPR-A  units  that 
include  nonfederal  leases.  We  believe 
the  rule  does  address  units  including 
nonfederal  leases.  As  explained  above. 
Federal  imit  agreements  address 
different  issues  than  standard  State  or 
private  unit  agreements  because  our 
primary  concerns  are  protecting  the 
public  interest  and  conservation  of 
Federal  resources.  Issues  of  concern  to 
nonfederal  interest  owners  holders  may 
be  addressed  in  separate  unit  operating 


agreements.  BLM  has  historically 
administered  Federal  units  in  this 
manner  outside  of  NPR-A  and  will 
administer  units  in  this  maimer  in  NPR- 
A  as  well. 

One  conunenter  suggested  that  we 
allow  working  interest  owners  to  form 
volimtary  units.  We  believe  that  in  the 
absence  of  a  State  order  forcing 
nonfederal  lessees  to  join  a  Federial  imit, 
the  units  formed  under  these  regulations 
will  be  voluntary  units. 

Section  3137.22  lays  out  the  size  and 
shape  requirements  for  the  unit  area. 
Units  must  be  made  up  of  tracts  that  are 
contiguous  so  that  unit  operations  and 
production  can  be  conducted  in  an 
efficient  and  logical  manner.  BLM 
considers  this  to  be  the  minimum 
qualification  for  a  tract  to  be  included 
in  a  unit  area.  The  unit  area  must  also 
include  at  least  one  NPR-A  lease  since 
these  regulations  generally  do  not  apply 
if  an  NPR-A  lease  were  not  in  the  unit. 
This  section  also  makes  it  clear  that 
BLM  may  limit  the  size  and  shape  of  the 
unit,  considering  the  type,  amount  and 
rate  of  development  and  production  and 
the  location  of  the  oil  and  gas.  BLM  will 
approve  reasonable  sizes  and  shapes  as 
long  as  they  comply  with  the  other 
provisions  of  this  section. 

We  made  one  minor  editorial  change 
to  paragraph  (a)  of  this  section  by 
replacing  "Be  composed  of  with 
"Consist"  so  that  final  paragraph  (a)(1) 
reads: 

"Consist  of  tracts,  each  of  which  must 
be  contiguous  to  at  least  one  other  tract 
in  the  unit,  that  are  located  so  that  you 
can  perform  operations  and  production 
in  an  efficient  and  logical  manner,  and". 
We  believe  this  wording  is  clearer  than 
that  proposed. 

Section  3137.23  describes  what  you 
must  submit  to  BLM  in  your 
application.  This  includes  a  statement 
that  there  are  sufficient  tracts  in  the 
agreement  to  reasonably  operate  and 
develop  the  unit  area.  This  means  that 
BLM  expects  unit  operators  to  be  able  to 
operate  the  unit  area  efficiently  without 
the  need  for  participation  in  unit 
operations  or  production  by  non- 
committed  parties. 

Your  application  must  include  a 
discussion  of  the  reasonably  foreseeable 
and  significantly  adverse  effects  on  the 
surface  resources  of  the  NPR-A.  This 
standard  is  laid  out  in  paragraph  (1)  of 
42  U.S.C.  6508.  This  section  also 
requires  you  to  explain  how  unit 
operations  may  reduce  impacts  . 
compared  to  individual  lease 
operations.  In  other  words,  your  unit 
application  must  explain  how: 

CA)  Operations  under  the  unit  will 
comply  with  the  enviroimiental. 
subsistence,  archaeological,  and 
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historical  preservation  requirements 
under  laws  or  regulations;  and 

(B)  The  unit  operations'  impacts  on 
surface  resources  would  be  less  than 
those  impacts  of  lease  operations  were 
they  to  be  performed  individually. 

BLM  may  also  require  you  to  submit 
additional  dociunentation  such  as  any 
agreements  you  may  have  with  persons 
who  have  the  right  to  engage  in 
subsistence  activities  on  lands  in  the 
unit  area,  or  additional  copies  of  maps, 
plats  and  other  such  exhibits. 

We  amended  paragraph  (b)  of  this 
section  to  make  it  clear  that  the  map  this 
section  requires  you  to  submit  is  of  the 
proposed  unit  area.  This  change  also 
recognizes  the  fact  that  the  final  unit 
may  be  different  from  what  you     • 
proposed  in  your  application. 

We  also  amended  paragraph  (c)(3)  of 
this  section  by  replacing  "holding"  with 
"owning"  in  order  to  be  consistent  with 
BLM  terminology. 

One  conunenter  asked  why  a 
discussion  of  reasonably  foreseeable  and 
significantly  adverse  effects  on  surface 
resources  of  NPR-A  is  needed  at  the 
time  of  application.  BLM  requires  this 
information  because  it  is  a  statutory 
requirement  [see  42  U.S.C.  6508(1)).  We 
require  this  information  at  the 
application  stage  because  we  need  this 
information  as  a  condition  of  approval 
of  the  unit  and  to  determine  the  effects 
of  your  operations  on  NPR-A.  We 
resize  that  you  will  not  have  all  of  the 
information  necessary  for  a  detailed 
plan  of  operations  at  the  application 
stage,  but  we  expect  you  to  address 
these  issues  to  the  extent  you  can  with 
the  information  you  have  available  at 
the  time  of  application. 

One  commenter  asked  what 
constitutes  "sufficient  tracts  conunitted 
to  the  unit  agreement  to  reasonably 
operate  and  develop  the  unit  area"  and 
if  the  rule  does  not  address  "involuntary 
unitization,"  how  will  an  operator 
achieve  effective  control.  "Sufficient 
tracts"  means  the  committed  area 
necessary  for  the  unit  operator  to  have 
reasonable  control  of  the  unit  area.  This 
is  generally  considered  to  mean  a 
significant  percentage  of  tracts  in  the 
unit  area  and  is  determined  on  a  case- 
by-case  basis.  For  example,  outside  of 
NPR-A  "sufficient  tracts"  has  meant 
control  of  as  little  as  70  percent  of  the 
conunitted  area  within  the  unit  area. 
BLM  does  not  have  authority  to  force 
the  unitization  of  nonfederal  tracts. 
Outside  of  NPR-A  we  have  traditionally 
relied  on  State  procedures  to  deal  with 
resource  conservation  issues  on 
nonfederal  lands  and  would  do  the 
same  in  NPR-A.  Therefore,  if  an 
operator  did  not  believe  it  had  effective 


control  of  the  unit  area,  it  could  ask  the 
State  of  Alaska  to  intervene. 

One  commenter  asked  if  the  rules 
contemplate  "all  depths"  units  or  can  a 
unit  agreement  and  development  plan 
be  formation  or  pool  specific.  Section 
3137.28  addresses  this  directiy  and 
makes  it  clear  that  NPR-A  unit 
agreements  include  all  oil  and  gas 
resources  of  committed  tracts  unless  we 
approve  unit  agreement  terms  to  the 
contrary. 

One  commenter  said  they  believe  this 
section  means  that  BLM  expects  unit 
operators  to  operate  the  unit  area 
efficientiy  without  participation  in  unit 
operations  or  production  from 
noncommitted  parties.  We  believe  the 
commenter  is  implying  that  the  final 
rule  should  provide  for  forced 
unitization.  As  mentioned  above,  BLM 
does  not  have  the  authority  to  force  the 
unitization  of  nonfederal  leases.  We  rely 
on  State  procedures  for  forced 
unitization  of  nonfederal  lands. 

One  commenter  suggested  that  the 
final  rule  should  "recognize  that  the 
existing  Northeast  National  Petroleum 
Reserve- Alaska  Final  Integrated  Activity 
Plan/Envirorunental  Impact  Statement 
(FIAP/EIS)  concluded  that  the 
application  of  all  lease  stipulations 
prescribed  by  the  FIAP/EIS  and  any 
additional  stipulations  added  by  the 
BLM  authorizing  officer,  will  be 
sufficient  to  comply  with  existing  law." 
Another  commenter  su^ested  we 
amend  paragraph  3137.23(d)(1)  by 
adding  "recognizing  that  existing  lease 
stipulations  are  sufficient  to  comply 
with  existing  law."  We  did  not  amend 
the  section  as  suggested.  The  FIAP/EIS 
"describes  the  future  multiple-use 
management  of  4.6  million  acres  of  the 
NPR-A,  consistent  with  existing 
statutory  direction  for  its  management." 
See  Record  of  Decision,  Northeast 
National  Petroleum  Reserve,  Alaska, 
Integrated  Activity  Plan/Environmental 
Impact  Statement,  Record  of  Decision 
Summary,  at  page  v  (October  7, 1998). 
The  FIAP/EIS  and  any  stipulations 
proposed  therein  were  not  written  to 
address  regulations  of  general 
applicability  to  the  entire  NPR-A. 
Future  leasing  decisions  in  other 
portions  of  the  NPR-A  will  determine 
what  stipulations  would  be  required  in 
light  of  available  information. 

One  commenter  suggested  that  we 
amend  paragraph  (d)(1)  by  adding 
"other  fee  owners"  to  those  entities 
which  the  regulation  would  require  you 
to  invite  to  join  the  unit.  We  did  not 
make  this  change.  Other  fee  owners  are 
already  included  in  this  paragraph 
under  "owners  of  oil  and  gas  lease 
rights  (leased  or  unleased)"  and  it 


would  be  redundant  to  amend  this 
section. 

Section  3137.24  lists  the  reasons  BLM 
vrill  reject  a  unit  agreement  application. 
BLM  will  reject  unit  applications  that: 

(A)  Do  not  contain  all  of  the 
mandatory  terms  these  regulations 
require,  and  any  additional  terms  BLM 
may  require  you  to  include; 

(B)  Propose  a  unit  operator  who  has 
an  unsatisfactory  record  of  complying 
with  applicable  laws,  regulations,  the 
terms  of  any  lease  or  permit,  or  the 
requirements  of  any  notice  or  order. 
BLM  has  determined  that  only 
responsible,  qualified  operators  should 
be  allowed  to  operate  units  in  the  NPR- 
A.  Operators  with  satisfactory  records  of 
compliance  are  more  likely  to  comply 
with  the  terms  and  conditions  of  leases 
and  these  regulations  than  those  who 
have  unsatisfactory  records  of 
compliance.  BLM  will  also  reject  any 
unit  application  that  proposes  an 
operator  who  is  not  qualified,  under  any 
statute  or  regulation,  to  operate  within 
NPR-A; 

(C)  Do  not  conserve  natural  resources. 
BLM  interprets  paragraph  (10)  of  42 
U.S.C.  6508  as  establishing  this 
standard.  BLM  interprets  "in  the 
interest  of  conservation"  from  the 
statute  to  mean  that  the  unit  agreement 
must  conserve  natural  resources, 
including  oil  and  gas  and  other 
resources  in  the  area  of  development; 

(D)  We  determine  are  not  in  the 
public  interest.  BLM  will  not  approve 
unit  applications  that  do  not  protect  the 
resources  in  an  oil  and  gas  pool,  field, 
or  similar  area; 

(E)  That  do  not  comply  with  any 
special  conditions  in  effect  for  any  part 
of  the  NPR-A  that  would  be  affected  by 
the  unit  or  any  lease  subject  to  the  imit. 
BLM  often  imposes  special  conditions, 
such  as  stipulations  and  conditions  of 
approval,  to  protect  surface  and 
subsurface  resources;  or 

(F)  Do  not  comply  with  the 
requirements  of  subpart  3137. 

One  commenter  asked  if  all  the 
criteria  for  unit  approval  are  in  section 
3137.24  and  also  if  the  term  of  the  unit 
agreement  will  be  specified  in  the 
approval.  Section  3137.24  contains  all 
the  approval  criteria,  including 
paragraph  (f)  which  requires  the  unit 
application  to  comply  with  the 
requirements  of  the  entire  subpart.  BLM 
will  specify  the  unit  term  either  in  the 
unit  agreement  itself  or  in  the  approval 
document. 

With  the  exception  of  minor  editorial 
changes  to  paragraphs  (e)  and  (f)  of  this 
section,  the  final  rule  remains  as 
proposed. 

Sections  3137.25  and  3137.26  explain 
how  parties  to  the  unit  will  know  if 
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BLM  approves  or  disapproves  the  unit 
agreement  and  when  unit  agreements 
are  effective.  BLM  will  provide  notice  to 
imit  operators  of  the  action  it  takes  on 
the  unit  application.  The  unit  operator 
must  notify  in  writing  all  parties  to  the 
unit  agreement  within  30  calendar  days 
of  receiving  BLM's  decision.  One 
important  reason  for  this  notification  is 
to  advise  lessees  of  when  the  unit 
operator  may  begin  acting  on  their 
behalf.  A  unit  agreement  is  effective  the 
date  BLM  approves  it. 

We  received  no  comments  on  these 
sections  and  they  remain  as  proposed. 

Section  3137.27  explains  the  effect  of 
subsequent  contracts  and  agreements  on 
the  unit  agreement.  This  section 
explains  that  private  agreements 
between  operators,  among  lessees,  or 
between  the  operator(s)  aftd  lessees  do 
not  affect  or  modify  the  terms  of  the 
BLM  approved  unit  agreement. 
Likewise,  agreements  entered  into  with 
any  other  parties,  including  lease 
agreements,  do  not  modify  unit  terms  or 
conditions.  However,  the  imit 
agreement  does  not  modify  Federal 
lease  stipulations. 

We  modified  this  section  in  the  final 
rule  by  replacing  "other  agreement" 
with  "subsequent  contract  or 
obligation"  to  make  it  clear  that  the  unit 
agreement  cannot  affect  existing 
agreements  and  because  we  believe  that 
the  new  phrase  better  describes  existing 
pohcy.  We  received  no  comments  on 
this  section,  and  other  than  the  changes 
mentioned  above,  the  rule  remains  as 
proposed. 

Section  3137.28  requires  a  unit 
agreement  to  include  all  oil  and  gas 
resources  of  committed  tracts  unless 
BLM  approves  agreement  terms  to  the 
contrary.  We  received  no  comments  on 
this  section.  However,  we  added  a  cross 
reference  to  section  3137.50,  which  has 
to  do  with  optiond  imit  agreement 
terms. 

Development 

Section  3137.40  explains  that  you 
must  define  initial  development 
obligations  in  a  unit  agreement.  You  and 
BLM  will  negotiate  the  details  of  these 
terms  before  you  submit  a  final 
application. 

Initial  development  obligations  must 
be  such  that  when  you  complete  them, 
you  will  be  able  to  estimate  the  size  and 
shape  of  the  reservoir  within  the  unit 
area  and  understand  the  geologic 
conditions  existing  within  the  reservoir 
and  imit  area.  You  must  complete  initial 
development  obligations  before 
beginning  continuing  development 
obligations. 

We  amended  paragraph  (a)  of  this 
section  to  make  clear  that  as  part  of  the 


initial  development  obligations  you 
must  define  the  number  of  wells  you 
anticipate  will  be  necessary  to  assess 
the  reservoir  adequately.  The  proposed 
rule  asked  you  to  define  "[tjhe  number 
of  wells  required  to  assess  the  reservoir 
adequately."  The  final  rule  recognizes 
that,  at  the  negotiating  stages,  you  may 
not  know  with  certainty  the  exact 
number  of  wells  necessary  to  assess  the 
reservoir. 

One  commenter  interpreted  this 
section  and  section  3137.41  to  mean 
that  if  both  parties  agree  on  unit 
obligations,  the  obligations  will  be 
"satisfactory  to  be  able  to  estimate  the 
size  and  shape  of  the  reservoir  within 
the  unit  area  and  to  understand  its 
geologic  conditions."  We  do  not  agree. 

We  don't  expect  you  to  drill  wells 
pursuant  to  unit  obligations  if  new 
information  shows  that  the  reservoir  is 
different  than  you  anticipated.  We  don't 
believe  one  can  know  everything  about 
an  exploratory  imit  before  exploratory 
work  begins  and  would  expect  that  if 
subsequent  data  supports  a  change  in 
the  operating  plan,  we  will  consider 
changes  from  the  originally  negotiated 

plan. 

Section  3137.41  explains  that  you 
must  define  continuing  development 
obligations  in  a  unit  agreement.  You  and 
BLM  will  negotiate  the  details  of  these 
terms  before  you  submit  a  final 
application. 

Continuing  development  obligations 
should  promote  development  within 
unit  areas.  BLM  has  determined  that,  as 
a  matter  of  policy,  in  exchange  for  the 
benefits  of  unitization,  operators  must 
commit  to  development  exceeding  that 
of  non-unit  development  in  the  area 
surrounding  the  unit. 

We  amended  our  proposal  for  this 
section  by  adding  a  cross-reference  to 
section  3137.71  to  make  it  clear  to 
which  program  of  exploration  and 
development  we  are  referring. 

One  commenter  suggested  that  we 
amend  this  section  to  allow  for 
supplemental  or  additional  plans  of 
development.  As  stated  above,  we  don't 
believe  one  can  know  everything  about 
an  exploratory  unit  before  exploratory 
work  begins  and  we  expect  that  if  data 
supports  a  change  in  the  operating  plan, 
we  will  consider  changes  from  the 
originally  negotiated  plan. 

Optional  Terms 

Section  3137.50  describes  the 
optional  terms  BLM  may  allow  you  to 
include  in  your  unit  agreement  if  they 
promote  additional  development  or 
enhanced  production  potential.  These 
include  optional  terms  that: 

(A)  Limit  the  unit  to  certain 
formations; 


(B)  Allow  multiple  unit  operators;  or 

(C)  Allow  modifications  of  the  unit 
agreement  terms  by  less  than  100 
percent  of  the  parties  to  the  unit. 

BLM  will  also  allow  other  optional 
terms  not  listed  above  if  you 
demonstrate  to  BLM  that  they  promote 
the  greatest  economic  recovery  of  oil 
and  gas. 

We  didn't  receive  any  comments  on 
this  section.  However,  we  made  an 
editorial  change  to  paragraph  (c)  of  this 
section  to  make  it  clear  that  you  may 
modify  the  unit  agreement  with  less 
than  100  percent  agreement  of  the 
parties  to  the  unit  agreement  if  the 
agreement  allows  it. 

Section  3137.51  establishes  the 
requirements  for  multiple  unit 
operators.  The  unit  agreement  must 
explain  the  conditions  under  which 
additional  unit  operators  would  be 
acceptable.  For  example,  a  justification 
for  multiple  unit  operators  may  be  the 
need  for  different  sets  of  operations  to 
produce  oil  and  gas  with  different  and 
distinct  characteristics  from  the  same 
unit.  Multiple  unit  operators  may  be 
necessary  to  have  distinct,  but  not 
redundant,  surface  production  facilities 
to  handle  that  production.  The  unit 
agreement  must  also  establish  the 
responsibilities  of  the  different 
operators  so  that  lessees  and  BLM  are 
informed  of  who  is  responsible  for  what, 
including  bond  coverage.  You  must  also 
define  in  the  unit  agreement  the 
consequences  if  one  or  more  of  the  unit 
operators  defaults,  such  as  which 
operator(s)  would  be  responsible  for 
particular  operations  in  case  another 
operator  defaults.  Finally,  the  unit 
agreement  must  define  which  unit 
operator  is  responsible  for  unit 
obligations  not  specifically  assigned  in 
the  unit  agreement  such  as  the  division 
of  responsibilities  for  different  types  of 
operations  that  might  occur  within  the 
same  unit. 

One  commenter  said  that  multiple 
unit  operators  should  be  allowed  only 
under  very  unique  circumstances.  We 
did  not  amend  this  section  as  a  result  of 
this  comment.  We  believe  that  this 
section  allows  you  to  negotiate  with 
BLM  the  conditions  under  which 
multiple  unit  operators  will  be  allowed 
and  does  not  preclude  you  from 
negotiating  the  limited  circumstances 
under  which  you  believe  multiple  unit 
operators  are  appropriate.  The  same 
commenter  believed  that  the  unit 
agreement  should  specifically  outline 
the  responsibilities  of  the  different  unit 
operators  in  a  multiple  operator  unit. 
We  believe  paragraph  (b)  is  worded 
generally  enough  to  allow  you  to 
negotiate  very  detailed  responsibifities 
of  the  different  unit  operators  in 
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multiple  operator  units.  The  final  rule 
remains  as  proposed. 

Section  3137.52  sets  out  the 
requirements  to  allow  you  to  modify  the 
unit  agreement.  You  may  modify  the 
unit  agreement  if: 

(A)  All  the  current  parties  (original 
parties  or  their  successors)  agree  to  the 
modification;  or 

(B)  You  meet  the  modification 
provision  in  the  unit  agreement.  In 
order  to  permit  you  to  modify  the  unit 
agreement  in  this  manner,  the  unit 
agreement  must  identify  which  parties, 
and  what  percentage  of  those  parties, 
must  consent  to  each  type  of 
modification  named  in  the  unit 
agreement. 

Before  BLM  approves  a  modification, 
you  must  have  certified  that  all 
necessary  parties,  as  spelled  out  in  the 
unit  agreement,  have  agreed  to  the 
modification.  Modifications  are  effective 
retroactive  to  the  date  you  filed  a 
complete  modification  application.  BLM 
will  reject  any  modification  application 
that  does  not  comply  with  BLAl 
regulations  or  applicable  law.  For 
example,  you  would  be  required  to 
comply  with  the  requirements  of  this 
section  before  changing  your  initial  or 
continuing  development  obligations. 

In  the  final  rule  we  restructured 
paragraph  (b).  It  requires  you  to  include 
in  the  application  the  items  listed.  To 
address  changes  in  the  allocation 
schedule  as  a  result  of  unit 
modification,  the  final  rule  requires  you 
to  submit  both: 

(A)  A  description  of  the  new 
allocation  methodology;  and 

,  (B)  The  new  allocation  schedule. 

I  This  change  recognizes  that  there  may 
be  situations  where  modification  of  the 
unit  agreement  might  change  the 
allocation  schedule.  It  also  accounts  for 
situations  where  the  original 
exploratory  unit  agreement  is  modified 
so  that  the  unit  agreement  is  a 
secondary  recovery  unit  agreement  and, 
consequently,  the  allocation  schedule 
changes. 

One  commenter  suggested  that  we 
make  uniform  the  unit  modification 
provisions  in  sections  3137.50  and 
3137.52.  While  the  provisions  are 
consistent  in  their  treatment  of  the  issue 
of  modification,  we  believe  the 
commenter  misread  the  two  provisions 
since  they  have  a  different  focus. 
Section  3137.50  addresses  optional 
terms  that  you  may  include  in  the  unit 
agreement,  including  modification  of 
the  unit  agreement,  whereas  section 
3137.52  addresses  unit  modifications. 
Uniformity  of  these  regulatory 
provisions  would,  therefore,  not  be 
appropriate  given  their  different 


purposes.  Therefore,  we  did  not  adopt 
the  comment. 

One  commenter  suggested  that  we 
amend  this  section  to  specify  which 
types  of  modifications  would  be 
permitted  according  to  which  voting 
percentage.  We  did  not  adopt  the 
comment.  We  believe  parties  to  the  unit 
agreement  should  have  the  flexibility  to 
determine  the  types  of  modifications 
and  voting  percentages  they  will  allow 
and  set  them  as  terms  in  the  unit 
agreement  itself. 

One  commenter  suggested  that  we 
include  a  clause  to  specifically  address 
circumstances  which  are  not  otherwise 
specifically  addressed  in  this  section. 
We  did  not  adopt  the  comment  because 
we  believe  that  the  section  allows 
modification  as  long  as  you  comply 
with  the  requirements  of  the  section, 
including  BLM  approval  of  the 
modification. 

Unitization  Agreement  Operating 
Requirements 

Section  3137.60  describes  the  unit 
operator's  obligations.  Operators  must: 

(A)  Comply  with  the  terms  and 
conditions  of  the  unit  agreement. 
Federal  laws  and  regulations,  lease 
terms  and  stipulations,  and  BLM  notices 
and  orders;  and 

(B)  Provide  evidence  of  acceptable 
bonding.  The  rule  provides  that  the 
amount  of  acceptable  bonding  can  be  no 
less  than  the  sum  of  the  individual 
Federal  bonding  requirements  for  each 
of  the  Federal  leases  committed  to  the 
unit. 

Evidence  of  acceptable  bonding  could 
include: 

(A)  A  list  of  the  bonds,  their 
identification  numbers,  and  their 
amounts;  and 

(B)  Certification  that  the  bond 
amounts  are  sufficient  to  cover  the 
proposed  unit  operations. 

Operators  who  do  not  comply  with 
this  section  are  not  eligible  to  operate  an 
NPR-A  unit. 

This  section  requires  bonds  to  be 
payable  to  the  Secretary  of  the  Interior. 
This  is  standard  practice  for  bonding  on 
public  lands. 

We  received  no  comments  on  this 
section  and,  except  for  editorial 
changes,  the  final  rule  remains  as 
proposed. 

Section  3137.61  describes  how  BLM 
will  allow  a  change  in  the  unit  operator. 
If  you  are  the  new  unit  operator  of  an 
existing  unit,  you  must  file  statements 
that  you  accept  unit  obligations  and  that 
the  required  percentage  of  interest 
owners  as  specified  in  the  unit 
agreement  consented  to  a  change  of  the 
unit  operator.  New  operators  must  also 
file  evidence  of  acceptable  bonding.  The 


effective  date  of  the  change  in  the  unit 
operator  is  the  date  BLM  approves  it. 

One  commenter  asked  that  we  amend 
this  section  by  specifically  stating  that 
a  former  approved  unit  operator  be 
allowed  to  assign  its  existing  bond  to 
the  new  operator  after  BLM  approval. 
We  did  not  adopt  this  comment  because 
we  do  not  believe  it  necessary  to 
regulate  the  common  practice  of  filing 
bond  riders  with  BLM  for  change  in  the 
covered  party  on  a  bond. 

The  final  rule  remains  as  proposed. 

Section  3137.62  lays  out  your 
Uabilities  as  a  former  unit  operator. 
Former  unit  operators  are  liable  for  any 
duties  and  obligations  that  accrued 
before  BLM  approved  a  new  unit 
operator.  We  received  no  comments  on 
this  section  and  the  final  rule  remains 
as  proposed. 

Section  3137.63  describes  your 
liabilities  as  the  new  unit  operator. 
Liability  is  joint  and  several  with  the 
former  unit  operator.  The  new  unit 
operator  has  joint  and  several  liability 
with  the  record  title  and  operating  rights 
owners  for: 

(A)  Compliance  with  the  terms  and 
conditions  of  the  unit  agreement, 
Federal  laws  and  regulations,  lease 
terms  and  stipulations  and  BLM  notices 
and  orders; 

(B)  Plugging  unplugged  wells  that 
were  drilled  and  reclaiming 
unreclaimed  focilities  that  were 
installed  or  used  before  the  effective  ' 
date  of  the  change  in  unit  operators. 
This  UabiUty  is  joint  and  several  with 
the  former  unit  operator;  and 

(C)  Liabilities  that  accrue  during  the 
time  you  are  the  unit  operator.  The  new 
unit  operator's  liability  for  payment 
obUgations  under  the  lease,  such  as 
roy^ties  and  other  payinents,  is  limited 
by  section  102(a)  of  the  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1982 
(FOGRMA),  30  U.S.C.  1712(a). 

Section  102(a)  of  FOGRMA  provides 
that,  while  a  lessee  may  designate  some 
other  person,  such  as  a  unit  operator,  to 
make  payments  due  to  the  Government 
on  the  lessee's  behalf,  the  designated 
payor  does  not  thereby  become  liable  to 
the  Government  for  those  pajonent 
obligations.  A  designated  payor,  such  as 
a  unit  operator,  only  has  Uabihty  to  the 
Government  if  it  is  also  the  owner  of  the 
operating  rights  in  a  lease  or  is  the 
record  tide  holder.  The  statute  provides 
that  the  operating  rights  owners  are 
primarily  liable  to  the  Government  for 
payment  obligations  and  that  holders  of 
record  title  are  secondarily  liable  if  they 
do  not  own  the  operating  rights. 

Accordingly,  the  regulation 
recognizes  diat  a  new  unit  operator's 
potential  Uability  for  the  payments  due 
the  Government  is  not  automatic,  but  is 
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dependent  upon  whether  the  operator  is 
an  operating  rights  owner  or  an  holder 
of  record  title,  in  accordance  with  the 
limitations  contained  in  Section  102(a) 

of  FOGRMA. 

We  amended  paragraphs  (b)(2)  and 
(b)(6)  by  making  it  clear  that  the  unit 
operator's  liabilities  are  for: 

(A)  Protecting  the  imit  from  drainage, 
not  protecting  die  lease  from  drainage, 
as  proposed;  and 

(B)  Other  requirements  related  to  unit 
operations,  rather  than  "operations  on 
the  lease,"  as  proposed. 

We  also  made  a  similar  change  to 
paragraph  (c)  by  replacing  "lease"  with 
"unit."  The  proposed  rule  did  not 
accurately  describe  the  imit  operator's 
liabilities  when  it  referred  to  liabilities 
in  terms  of  "lease"  liabilities,  rather 
than  "unit"  liabilities. 

Section  3137.64  sets  out  the 
requirements  for  preventing  drainage  or 
compensating  the  Federal  Government 
for  it.  To  prevent  uncompensated 
drainage  of  oil  and  gas  from  unit  land 
by  wells  on  land  not  subject  to  the  unit 
agreement,  you  must  take  such 
measures  as  BLM  determines  are 
necessary.  Permissible  means  of 
satisfying  this  obligation  include: 

(A)  Drilling  protective  wells  that  are 
economically  feasible.  A  protective  well 
is  considered  economically  feasible  if  it 
is  projected  to  have  production  in 
quantities  sufficient  to  have  a 
reasonable  profit  above  the  cost  of 
drilling,  completing  and  producing 
operations.  In  the  final  nile  we  added  a 
definition  of  "economically  feasible"  to 
paragraph  (a),  using  a  definition 
consistent  with  that  in  the  final  drainage 
rule  (see  66  FR  1893); 

(B)  Paying  the  Federal  Government 
compensatory  royalty  for  oil  or  gas  lost 
through  drainage  from  a  imit.  BLM  will 
determine  the  amount  of  compensation 
that  woiUd  cover  the  royalties  on  oil  and 
gas  lost  through  drainage; 

(C)  Forming  other  agreements  or 
modifying  existing  agreements  to  allow 
the  tracts  in  the  unit  to  share  in 
production.  BLM  will  agree  to  this 
provision  only  if  we  determine  that  the 
Federal  Government  is  being  fairly 
compensated  for  drainage.  In  the  final 
rule  we  added  language  to  paragraph  (c) 
to  make  clear  that  the  share  in 
production  does  not  apply  retroactively; 

or 

(D)  Any  additional  measures  that 
BLM  considers  necessary  to  prevent 
uncompensated  drainage. 

One  conunenter  said  that  this  section 
was  too  broad  and  that  drainage 
protection  should  be  limited  to  "such 
measures  as  it  considers  necessary  and 
prudent,  based  upon  available 
information."  We  did  not  adopt  this 


comment.  We  believe  that  the  final  rule 
reflects  BLM  policy  and  Federal  oil  and 
gas  lease  terms  and  conditions  and  is 
consistent  with  the  final  drainage  rule 
BLM  promulgated  on  January  10,  2001 
(66  FR  1883).  This  final  rule  is  also 
consistent  with  how  BLM  currently 
addresses  drainage  in  units  outside  of 
NPR-A  (see  paragraph  17(a)  of  the 
model  unit  agreement  form  in  43  CFR 

3186). 

One  conunenter  said  that  the  rule 
failed  to  address  what  would  happen  if 
an  NPR-A  unit  is  drained  by 
development  outside  NPR-A  on  either 
State  or  ASRC  land.  We  disagree.  The 
rule  does  address  the  situation  and 
would  require  the  unit  operator  to 
protect  the  imit  from  drainage  under 
this  section  no  matter  where  the 
offending  well  is  located. 

One  commenter  said  we  should 
amend  paragraph  (a)  of  this  section  by 
defining  "economically  feasible"  to    , 
mean  "a  person's  ability  to  extract  a 
reasonable  rate  of  return  on  one's 
investment."  We  did  not  adopt  the 
comment.  As  stated  in  the  final  drainage 
rule  (66  FR  1893),  BLM  defines  an 
economically  feasible  well  for  drainage 
purposes  as  one  that  produces  a 
sufficient  quantity  of  oil  or  gas  for  a 
reasonable  profit  above  the  cost  of 
drilling,  completing  and  operating  the 
protective  well.  Consistent  with  existing 
policy,  as  stated  above,  we  added  this 
definition  of  economically  feasible  to 
paragraph  (a)  of  this  section. 

One  commenter  suggested  we  amend 
this  section  by  making  clear  that  it  is  not 
feasible  to  allow  tracts  committed  to  a 
unit  agreement  to  share  in  production 
from  other  tracts  on  a  retroactive  basis. 
We  amended  paragraph  (c)  of  this 
section  by  adding  to  the  end  of  the 
paragraph  the  phrase  "after  the  effective 
date  of  the  new  or  modified  agreement." 

One  commenter  believed  that 
paragraph  (c)  of  this  section  allows  for 
pooling,  but  that  the  language  should 
allow  BLM  to  force  pool  leases  in 
drainage  situations.  We  did  not  amend 
the  rule  as  a  result  of  this  comment. 
BLM  does  not  have  the  authority  to 
force  pool  nonfederal  leases.  We  would 
rely  on  the  other  provisions  of  this 
section  to  deal  with  drainage  and  in 
cases  where  the  only  remedy  would  be 
forced  pooling,  we  would  rely  on  State 
procedures. 

One  commenter  suggested  we  delete 
proposed  paragraph  (d)  and  replace  it 
with  the  following:  "Any  additional 
measures  BLM  considers  reasonably 
necessary  and  prudent  to  prevent 
uncompensated  drainage  based  on 
available  information."  The  conunenter 
said  this  change  would  make  it  clear 
that  it  would  "not  be  appropriate  to 


require  a  unit  operator  to  drill  an  offset 
well  to  prevent  drainage  when  all 
available  information  indicates  that 
such  offset  well  would  not  produce  in 
sufficient  quantities  to  enable  the  unit 
operator  to  recover  the  costs  of  drilling, 
completing  and  operating  such  well." 
We  did  not  amend  paragraph  (d)  as 
suggested.  However,  we  believe  the 
changes  to  paragraph  (a),  discussed 
above,  address  this  commenter 's 
concern. 

Development  Requirements 

Sections  3137.70  explains: 

(A)  The  requirements  to  meet  initial 
development  obligations;  and 

(B)  What  you  must  submit  to  BL,M 
after  you  meet  initial  development 
obligations.  To  meet  initial  development 
obligations  by  the  time  you  agreed  to  in 
your  imit  aCTeement,  you  must  have: 

(1)  Drilled  the  required  test  well(s)  to 
the  primary  target.  You  should  negotiate 
this  term  with  BLM  before  you  submit 
to  BLM  your  complete  unitization 
application; 

(2)  Drilled  at  least  one  well  that  meets 
the  productivity  criteria  (see  the 
discussion  of  section  3137.82  for  a 
discussion  of  productivity  criteria);  or 

(3)  EstabUshed  to  BLM's  satisfaction 
that  further  drilling  to  meet  the 
productivity  criteria  is  unwarranted  or 
impracticable.  BLM  will  require  you  to 
submit  information  showing  that  you 
have  adequately  drilled  to  the  primary 
target  defined  in  the  unit  and  tested  the 
results  to  prove  that  further  drilling  is 
unwarranted  or  impracticable.  This 
information  could  include  well  logs  and 
production  test  data.  If  you  meet  this 
standard,  and  BLM  agrees  that  further 
drilling  should  not  occur,  the  unit  may 
terminate.  Alternatively,  if  you  have  a 
modification  provision  in  your  unit 
agreement,  you  could  submit,  for  BLM 
approval,  a  request  to  modify  the  initial 
development  obligations  and/or 
productivity  criteria. 

You  are  required  to  submit  to  BLM 
certification  that  you  met  initial 
development  obligations  within  60 
calendar  days  after  having  done  so. 

One  commenter  suggested  that  we 
amend  paragraph  (a)(2)  of  this  section  to 
allow  wells  drilled  prior  to  the  effective 
date  of  the  unit  agreement  that  meet  the 
productivity  criteria  to  meet  the 
obligation  to  drill  a  well  under  the  unit 
that  meets  the  productivity  criteria.  We 
did  not  amend  this  section  as  suggested. 
BLM  provides  incentives  (such  as  lease 
extensions  for  all  Federal  leases  in  a 
producing  unit)  for  Federal  leases  to 
join  units.  In  exchange  for  these 
incentives  we  expect  the  unit  reservoir 
to  be  as  fully  explored  and  produced  as 
possible.  This  obligation  includes  the 
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requirement  to  drill  new  obligation 
wells  under  the  unit  agreement.  Section 
9  of  the  Act  says  that  "Drilling, 
production,  and  well  reworking 
operations  performed  in  accordance 
with  a  unit  agreement  shall  be  deemed 
to  be  performed  for  the  benefit  of  all 
lessees  that  are  subject  in  whole  or  in 
part  to  such  unit  agreement."  We 
interpret  this  to  mean  that  wells  drilled 
prior  to  the  effective  date  of  the  unit  are 
not  operations  "performed  in 
accordance  with  a  unit  agreement"  and 
consequently  are  not  performed  for  the 
benefit  of  all  lessees.  Therefore,  wells 
drilled  before  the  effective  date  of  the 
unit  agreement  do  not  meet  the  initial 
development  obligations.  However, 
these  wells  may  be  included  in  a  unit 
plan  and  production  from  them  may 
subsequently  be  considered  unit 
production. 

One  commenter  asked  if  there  were 
not  a  modification  provision  (section 
3137.52)  in  the  unit  agreement,  are  you 
precluded  from  amending  the  initial  or 
continuing  development  obligations  or 
the  productivity  criteria  in  the  unit 
agreement.  Under  paragraph 
3137.52(a)(1),  you  may  modify  the  unit 
agreement  without  a  modification 
provision  in  the  unit  agreement  if  all 
current  parties  to  the  unit  agreement 
agree  to  the  modification.  Under 
paragraph  3137.52(b)  you  are  required 
to  apply  to  BLM  for  approval  of  any 
modification  to  the  unit  agreement. 

One  commenter  asked  if  a  well  is 
successfully  drilled  to  the  primary  target 
depth,  but  a  different  formation  is 
encountered  than  that  anticipated,  is  the 
initial  development  obligation  still 
satisfied  for  the  purposes  of  section 
3137.70.  BLM  would  not  consider  this 
to  be  an  initial  obligation  well. 
However,  you  would  satisfy  the 
requirement  under  paragraph  (a)(3)  if 
you  demonstrated  to  BLM  that  further 
drilling  to  meet  the  productivity  criteria 
would  be  unwarranted  or  impracticable. 
I  This  final  rule  remains  as  proposed. 

Section  3137.71  explains  tJie 
requirements  to  meet  continuing 
development  obligations  and  lists  what 
kinds  of  operations  BLM  considers  to  be 
continuing  development  (see  the 
discussion  of  sections  3137.40  and 
3137.41).  Work  you  conducted  before  ' 
meeting  initial  development 
requirements  is  not  continuing 
development.  You  must  submit  to  BLM, 
within  90  calendar  days  after  meeting 
initial  development  obligations,  a  plan 
that  describes  how  you  will  meet 
continuing  development  obligations. 
However,  you  must  submit  to  BLM 
updated  continuing  obligation  plans  as 
soon  as  you  determine  that,  for 
whatever  reason,  the  plan  needs 


amending.  While  this  is  a  new  provision 
in  the  final  rule,  it  merely  requires  that 
you  update  BLM  regarding  amendment 
of  the  plans  which  you  previously 
submitted.  Given  that  you  will  have 
possession  of  the  information  necessary 
to  readily  comply  with  this  requirement, 
we  believe  it  is  reasonable  to  require 
you  to  provide  us  updates  of  your 
continuing  development  plans  as 
operating  plans  change.  Finally,  we 
moved  proposed  paragraph  (c)  to  a  new 
section  3137.74. 

One  commenter  asked  that  we  amend 
this  section  to  require  BLM  to  "take 
action  on  the  continuing  development 
obligation  plan  within  30  days  of 
receipt,  otherwise  the  plan  shall  be 
deemed  approved."  We  did  not  adopt 
this  comment.  BLM  cannot  allow  a 
development  plan  to  be  approved 
without  our  review,  since  we  must 
ensure  that  the  public  interest  is 
protected.  However,  in  the  final  rule  we 
added  a  new  section  3137.73  that 
contains  a  customer  service  standard. 
Please  see  the  discussion  of  that  section 
for  an  explanation. 

One  commenter  suggested  that  we 
amend  this  section  by  adding  a  sentence 
to  paragraph  (c)  that  would  allow 
extension  of  the  90  calendar  day  period 
for  certification  of  the  start  of  operations 
due  to  seasonal  work  or  access 
limitations.  We  agree  that  90  days  may 
not  be  enough  time  to  begin  continuing 
development  operations  in  some 
circumstances.  Consequently,  we  added 
a  new  section  3137.72  allowing  for  an 
extension  of  time  to  meet  continuing 
development  obligations  if  it  is 
necessary  for  reasons  beyond  the 
operator's  control. 

Section  3137.72  This  new  section 
allows  for  an  extension  of  time  to  meet 
the  initial  or  a  continuing  development 
obligation  if  reasons  beyond  your 
control  keep  you  from  meeting  those 
obligations  by  the  time  the  unit 
agreement  specifies.  In  the  application 
for  extension  you  must: 

(A)  State  the  obligation  for  which  you 
are  requesting  a  delay; 

(B)  List  the  reasons  beyond  your 
control  that  prevent  you  from 
performing  the  obligation;  and 

(C)  State  when  you  expect  the  reasons 
beyond  your  confrol  to  terminate. 

BLM  will  grant  an  extension  of  time 
if  we  determine  that  the  extension 
encourages  the  greatest  ultimate 
recovery  of  oil  or  gas  or  is  in  the  interest 
of  conservation  and  that  reasons  beyond 
your  control  prevent  you  from 
performing  the  initial  or  a  continuing 
development  obligation.  The  extension 
lasts  as  long  as  the  conditions  giving 
rise  to  the  extension  continue  to  exist. 


We  added  this  section  because  several 
commenters  indicated  that  in  several 
places  in  the  proposed  rule  there  were 
obligations  that  they  may  not  be  able  to 
meet  timely  because  of  circumstances 
beyond  their  control.  The  language  in 
this  section  is  consistent  with  existing 
policy  on  Federal  lands  outside  of  NPR- 
A. 

Section  3137.73  This  new  section 
contains  a  customer  service  standard 
that  requires  BLM,  within  30  calendar 
days  of  receiving  your  plan,  to  notify 
you  in  writing  that  we: 

(A)  Approved  your  plan; 

(B)  Rejected  your  plan  and  explain 
why,  including  an  explanation  of  how 
you  should  correct  the  plan  so  that  it 
will  be  in  compliance;  or 

(C)  Have  not  acted  on  the  plan, 
explaining  the  reasons  and  when  you 
can  expect  a  final  response. 

We  added  this  section  in  response  to 
the  comment  discussed  in  section 
3137.71  above  which  suggested  that 
BLM's  lack  of  action  within  30  days 
should  result  in  the  deemed  approval  of 
the  plan.  We  rejected  that  approach  for 
the  reasons  discussed  above. 

Section  3137.74  This  new  section 
contains  the  provisions  bx>m  previously 
proposed  paragraph  3137.71(c).  Under  - 
this  section,  within  90  calendar  days 
after  BLM  approves  your  plan,  you  must 
certify  to  BLM  in  writing  that  you 
started  operations  to  fulfill  continuing 
development  obligations.  BLM  may 
require  you  to  support  your  certification 
with  documentation  and  submit 
periodic  reports  demonstrating 
continuing  development.  Other  than 
renumbering,  this  section  remains  as 
proposed. 

Section  3137.75  (proposed  section 
3137.72)  explains  that  you  may  conduct 
additional  development  within  or 
outside  a  PA  to  fulfill  continuing 
development  obligations.  We  received 
no  comments  on  this  section  and  it 
remains  as  proposed. 

Section  3137.76  (proposed  section 
3137.73} explains  that  a  unit  contracts  if 
you  do  not  meet  a  deadline  for 
performing  a  continuing  development 
obligation.  This  section  also  explains 
contraction  and  when  it  is  effective. 
Contraction  means  that  all  areas  outside 
any  PA  will  be  eliminated  from  the  unit 
and  only  established  PAs  (producing  or 
non-producing,  depending  on  unit 
terms)  remain  in  the  unit.  After 
contraction,  any  producing  wells  no 
longer  in  the  unit  produce  oil  or  gas 
under  the  terms  of  the  lease  or  other 
agreement  (e.g.,  communitization 
agreement)  under  which  they  are 
operating.  If  you  do  not  meet  a 
continuing  development  obligation 
before  a  PA  is  established,  the  unit 
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terminates.  We  didn't  receive  any 
comments  on  this  section  and,  except 
for  renumbering,  it  remains  as  proposed. 

Participating  Areas 

General 

Several  commenters  suggested  that  we 
amend  the  regxilations  to  allow  for 
corrective  adjustments  of  allocation  of 
production  among  tracts  in  a  PA.  We 
agree  with  the  commenters  to  the  extent 
that  a  PA  is  found  to  be  larger  or  smaller 
than  originally  anticipated.  We 
amended  sections  3137.84  and  3137.85 
and  added  to  the  final  rule  a  new 
section  3137.86  to  address  PA  revisions. 

Several  commenters  suggested  that  we 
amend  the  regulations  to  permit  a 
production  allocation  methodology  for 
each  PA  based  on  something  other  than 
surface  acreage.  We  did  not  adopt  this 
suggestion.  As  stated  above,  BLM  is 
primarily  concerned  with  protecting  the 
public  interest  and  resource 
conservation.  We  believe  that  for 
exploratory  and  primary  production 
units,  production  allocation  based  on 
surfece  acreage  is  reasonable  and 
appropriate  and  protects  the  public 
interest.  This  meithod  is  easily 
measurable,  verifiable  and 
vmderstandable.  The  rule,  however, 
does  not  prohibit  parties  to  the 
agreement  from  entering  into  allocation 
agreements  for  the  nonfederal  share. 

One  conunenter  suggested  that  basing 
allocation  on  siirface  acreage  could  be 
an  unconstitutional  taking  of  property 
rights  of  a  royalty  owner.  We  disagree. 
Nothing  in  these  regulations  compels 
royalty  owners  to  commit  their  interest 
to  the  unit  agreement.  Therefore,  under 
these  regulations  there  is  no  taking  of  a 
royalty  owner's  property  under  any 
circumstance.  Allocation  based  on 
surface  acreage  is  the  only  participation 
parameter  that  has  any  degree  of 
certainty  with  respect  to  an  exploratory 
unit.  Allocation  based  on  reservoir 
parameters  is  not  possible  imtil  the 
reservoir  has  been  discovered  and  fully 
delineated.  Using  surface  acreage  as  an 
allocation  methodology  enables  all 
royalty  interest  owners  to  have  a 
common  understanding  and  expectation 
as  to  how  allocation  of  royalties  will 
occur.  Allocation  based  on  evolving 
reservoir  parameters  would  subject 
interest  owners  to  uncertainty  and 
would  be  unreasonably  difficult  to 
administer.  Under  the  final  rule,  all 
interest  owners,  including  the  Federal 
Government,  share  in  the  risk  associated 
with  basing  allocations  on  surface 
acreage. 

One  commenter  suggested  that  we 
amend  the  regulations  to  allow  revisions 
of  previous  allocations  and  royalty 


payments.  We  did  not  adopt  the 
comment.  Similar  to  the  discussion 
above,  reallocation  based  on  evolving 
reservoir  data,  or  other  factors,  would  be 
impracticable  to  administer. 

One  commenter  suggested  that  the 
rules  should  be  flexible  enough  to  allow 
for  establishing  or  expanding  PAs  based 
on  available  geological,  geophysical  and 
engineering  information.  We  agree  and 
believe  the  final  rule  is  flexible  enough 
to  allow  what  the  commenter  suggests. 
However,  we  will  not  allow 
establishment  of  a  PA  absent  a  well  that 
meets  the  productivity  criteria. 

Sections  3137.80  defines  PAs  and 
how  they  relate  to  the  unit  agreement. 
Whether  an  area  surrounding  a  well 
becomes  a  PA  depends  on  whether  the 
well  within  the  imit  area  meets  the 
productivity  criteria  set  out  in  the  unit 
agreement.  You  must  include  the 
proposed  PA  size  in  the  unit  agreement 
for  planning  purposes  and  to  aid  in  the 
mitigation  of  reasonably  foreseeable  and 
significantly  adverse  effects  on  NPR-A 
surface  resources.  Since  the  proposed 
PA  focilitates  the  analysis  of  where 
operations  and  surface  impacts  are 
likely  to  occur,  we  believe  the  size  and 
location  of  PAs  should  be  anticipated  at 
unit  formation  to  assist  BLM  to  meet  the 
statutory  standard  "to  mitigate 
reasonably  foreseeable  and  significantly 
adverse  effects  on  the  surface  resources 
of  the  National  Petroleum  Reserve  in 
Alaska."  [see  paragraph  (1)  of  42  U.S.C. 
6508).  This  section  also  requires  you  to 
delineate  a  PA  at  the  time  it  meets  the 
productivity  criteria  defined  in  section 
3137.82. 
This  section  remains  as  proposed. 
Section  3137.81  describes  the 
function  of  a  PA  and  how  BLM 
determines  production  allocation.  The 
function  of  a  PA  is  to  allocate 
production  to  each  committed  tract  that 
is  within  or  partially  within  the  PA 
according  to  that  tract's  surface  acreage 
within  the  PA. 

The  final  nde  explains  that  for 
exploratory  and  primary  recovery 
operations,  we  will  consider  gas  cycling 
and  pressure  maintenance  when 
establishing  PA  boundaries.  It  also 
explains  that  for  secondary  and  tertiary 
recovery  operations,  we  will  consider 
all  wells  that  contribute  to  production 
when  establishing  PA  boundaries.  BLM 
will  not  consider  disposal  wells  when 
setting  PA  boundaries  since  those  wells 
do  not  contribute  to  production  and 
therefore  should  not  receive  a 
production  allocation.  These  provisions 
are  new  to  the  final  rule.  They  are 
consistent  with  how  BLM  sets  PA 
boundaries  on  Federal  lands  outside  of 
NPR-A. 


Also,  we  distinguished  exploratory 
and  primary  recovery  operations  from 
secondary  and  tertiary  recovery  in  this 
section  since  in  the  North  Slope,  it  is 
common  practice  to  have  gas  cycling 
and  pressure  maintenance  during 
primary  recovery  operations. 

Section  3137.82  defines  productivity 
criteria  as  the  characteristics  of  a  well 
that  warrant  including  a  defijied  area 
surrounding  the  well  in  a  PA.  You  must 
define  the  criteria  in  the  unit  agreement 
for  each  producible  interval. 
Characteristics  include  things  like  the 
depth  of  the  well,  the  geology 
surrounding  the  well  that  might  affect 
drainage  from  the  oil  and  gas  reservoir, 
and  the  area  you  estimate  the  well  is,  or 
is  capable  of,  draining. 

You  must  be  able  to  determine 
whether  you  meet  the  criteria  when  you 
drilled  the  well  and  you  completed 
testing,  after  a  reasonable  period  of  time 
to  analyze  new  data.  This  means  that  as 
soon  as  you  complete  testing  and 
analyzing  the  data,  it  must  be  evident 
whether  or  not  the  well  meets  the 
productivity  criteria. 

To  meet  die  productivity  criteria,  you 
must  be  able  to  demonstrate  to  BLM  that 
the  well  has  sufficient  future  production 
potential  to  pay  for  the  costs  of  drilling, 
completing,  and  operating  the  well  as  a 
unit  well.  "This  is  different  from  a  paying 
lease  well,  since  those  wells  need  only 
cover  the  operating  costs  on  a  lease 
basis.  A  unit  benefits  from  the 
efficiencies  and  economics  of  operating 
several  leases  jointly,  whereas  a  non- 
xmit  lease  must  stand^n  its  own. 

This  section  also  reiterates  that  BLM 
will  consider  wells  that  contribute  to 
production  when  setting  PA  boundaries. 
Also  see  paragraph  3137.81(c). 

Several  commenters  believe  that  we 
should  amend  this  section  to  allow 
consideration  of  wells  that  contribute  to 
unit  production  when  setting  PA 
boundaries.  We  agree  and  added 
paragraph  (c)  to  this  section  stating  that 
we  will  consider  wells  that  contribute  to 
unit  production  (e.g.,  pressure 
maintenance  and  gas  cycling)  when 
setting  PA  boimdaries.  We  also 
amended  section  3137.81  by  adding  two 
new  paragraphs,  as  explained  above,  to 
address  gas  cycling  and  pressure 
maintenance  wells,  and  other  wells  that 
contribute  to  production,  when 
establishing  PA  boimdaries. 

One  commenter  suggested  that  we 
make  clear  that  well  testing  includes  a 
reasonable  period  of  time  to  evaluate 
whether  or  not  the  well  meets  the 
productivity  criteria.  We  agree  and 
amended  paragraph  (a)  to  allow  a 
reasonable  period  of  time  to  analyze 
new  data. 
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I  One  commenter  said  that  most  wells 
rwill  not  be  tested  and  that  the 
productivity  criteria  of  such  wells  will 
be  evaluated  based  on  other  available 
data  such  as  well  logs,  core  samples, 
formation  sampling,  pressure 
measurements,  etc.  prior  to  completing 
the  wells  and  commencing  sustained 
production."  Although  we  recognize 
that  the  information  gathered  by  the 
measurements  and  sampling  the 
commenter  lists  may  be  indicators  of  a 
fvell's  capability  for  production,  we 
disagree  that  information  gathered  as 
suggested  is  sufficient  to  establish  an 
Initial  production  rate  that  we  believe  is 
necessary  to  establish  a  PA.  It  is 
important  that  we  have  physical 
evidence  of  a  well's  production  and  not 
merely  estimates  gleaned  from  logs  or 
bottom  whole  pressure  measurements. 
We  do  recognize  that  there  may  not 
immediately  be  a  market  for  oil  and  gas 
and  therefore  it  would  be  impractical  to 
store  the  production  from  extended 
testing.  However,  we  believe  it  is 
reasonable  to  expect  well  testing, 
however  limited,  to  determine  whether 
or  not  a  well  meets  the  productivity 
criteria. 

Section  3137.83  explains  that  the  first 
well  you  drill  after  unitizatidn  meeting 
the  productivity  criteria  establishes  the 
initial  PA.  If  the  initial  PA  contains 
wells  that  existed  before  BLM  approved 
the  unit  agreement  and  the  wells  meet 
the  productivity  criteria,  the  wells  will 
either: 

(A)  Be  added  to  the  PA  if  the  well  is 
in  the  same  producible  interval;  or 
I    (B)  Establish  a  separate  PA  if  the  well 
Is  in  a  different  producible  interval. 
This  will  occur  unless  the  unit 
agreement  defines  the  productivity 
criteria  to  include  separate  producible 
Intervals  in  a  single  PA. 

One  commenter  suggested  that  we 
amend  this  section  to  say  that  "a 
participating  area  should  be  established 
not  necessarily  when  you  have  drilled 
the  first  well  diat  meets  the  productivity 
criteria,  but  when  you  can  demonstrate 
the  lands  or  tracts  meet  the  criteria."  We 
disagree  that  a  PA  can  ever  be 
established  absent  a  well  meeting  the 
productivity  criteria.  As  stated  in  the 
previous  section  discussion,  we  require 
physical  evidence  and  not  mere 
estimates  to  establish  a  PA. 

L   Section  3137.84  describes  what  you 
ust  submit  to  BLM  to  establish  an 
initial  or  new  PA  or  modify  (add  to  or 
remove  land  from)  an  existing  PA.  You 
must  submit  to  BLM: 
j    (A)  A  statement  that  the  well  meets 
the  productivity  criteria  as  defined  in 
the  unit  agreement.  BLM  may  request 
you  to  submit  information  verifying 


yom-  statement.  This  could  include  well 
logs  and  production  test  data; 

(B)  A  map  showing  the  new  or  revised 
PA  and  acreage.  This  map  should  be 
detailed  enough  for  BLM  to  determine 
the  PA  boimdary  and  the  acreage  in  the 
PA;  and 

(C)  An  allocation  schedule  for  each 
PA  that  establishes  production 
allocation  for  each  tract  and  for  each 
record  title  holder  and  operating  rights 
owner  in  the  PA.  This  information  is 
necessary  to  determine  proper 
allocation  of  production  and  for  royalty 
purposes. 

We  amended  this  section  by  allowing 
you  to  "modify"  a  PA.  This  addresses 
removing  lands  from  an  existing  PA.  We 
also  added  a  provision  that  requires  you 
to  explain  the  reason  for  adding  land  to 
or  removing  land  fttim  an  existing  PA 
and  information  supporting  yom-  reason. 
For  example,  reasons  that  we  would 
remove  land  from  a  PA  could  include 
geologic  or  reservoir  characteristics  that 
were  unknown  at  the  time  of  the  PA 
establishment.  Supporting 
docimientation  could  include  things 
like  well  logs,  well  test  data,  seismic 
data  or  core  sample  data. 

One  commenter  suggested  that  we 
amend  this  section  to  allow  land  to  be 
removed  from  a  PA  if  subsequent 
information  shows  that  some  of  the 
lands  in  the  PA  do  not  meet  the 
productivity  criteria.  We  agree  and 
amended  this  section  to  allow  for 
removal  of  lands  from  a  PA.  We  also 
made  corresponding  changes  to  section 
3137.85  and  replaced  section  3137.86 
with  a  new  section  allowing  for  removal 
of  lands  from  a  PA. 

One  commenter  suggested  that  we 
amend  paragraph  (a)  by  replacing 
"well"  with  "the  area  proposed  to  be 
included  meets  the  productivity 
criteria."  We  did  not  make  the  change. 
Section  3137.82  defines  productivity 
criteria  as  "characteristics  of  a  unit  well 
that  warrant  including  a  defined  area 
surroimding  the  well  in  a  participating 
area."  Consistent  with  that  definition, 
when  a  well  meets  the  productivity 
criteria,  we  then  derive  the  PA,  or  revise 
the  PA,  from  the  well's  characteristics, 
after  well  testing  and  other  data 
gathering,  such  as  production  history. 

One  commenter  suggested  we  amend 
paragraph  (c)  of  this  section  to  make 
clear  that  the  requirement  for  an 
allocation  schedule  should  not  be 
limited  to  NPR-A  leases  or  tracts.  We 
did  not  amend  the  section  as  suggested. 
The  definitions  provided  at  section 
3137.5  of  these  regulations  for  "NPR-A 
lease"  and  "Tract"  include, 
respectively,  "any  oil  and  gas  lease 
within  the  boimdaries  of  the  NPR-A, 
issued  and  administered  by  the  United 


States  under  the  Naval  Petroleimi 
Reserves  Production  Act  of  1976,  as 
amended  (42  U.S.C.  6501-6508),  that 
authorizes  exploration  for  and  removal 
of  oil  and  gas'  and  "land  that  may  be 
included  in  an  NPR-A  oil  and  gas  imit 
agreement  and  that  may  or  may  not  be 
in  a  Federal  lease."  We  believe  the  final 
rule  is  broad  enough  to  include  all  types 
of  land  that  may  be  included  in  an 
NPR-A  unit. 

One  commenter  suggested  that  we 
amend  paragraph  (c)  by  replacing 
"operating  rights  owners"  with  the  term 
"working  interest  owners."  We  did  not 
make  this  change.  BLM  uses  the  term 
"operating  rights  owner"  to  mean  any 
interest  you  hold  that  allows  you  to 
explore  for,  develop,  or  produce  oil  and 
gas.  We  use  this  term  throughout  our 
regulations  to  be  consistent  with  our 
other  regulations.  Because  there  is  no 
practical  difference  in  the  application  of 
the  term  "operating  rights  owners,"  we 
will  use  the  term  in  these  regulations  as 
well. 

One  commenter  suggested  that  this 
section  should  address  situations 
"where  the  allocation  schedule  for  a 
participating  area  may  be  changed  or 
adjusted  pursuant  to  the  agreement." 
We  did  not  amend  this  section  as 
requested  since  this  section  addresses 
establishing  a  PA  or  adding  to  or 
removing  lands  from  a  PA.  However,  we 
did  amend  section  3137.52(b)  to  require 
a  new  allocation  schedule  when  there 
are  modifications  to  a  unit  agreement 
that  affect  production  allocation. 

Section  3137.85  sets  the  effective  date 
of  an  initial  PA  as  the  first  day  of  the 
month  in  which  you  complete  a  well 
meeting  the  productivity  criteria. 
However,  this  date  can't  be  earlier  than 
the  effective  date  of  the  unit,  even  if  the 
well  was  drilled  and  met  the 
productivity  criteria  before  BLM 
approved  the  unit.  Only  wells  drilled 
after  BLM  approves  the  unit  agreement 
will  be  considered  initial  unit  wells. 
This  section  also  sets  the  date  of  a 
modified  PA  as  the  earlier  of  first  day 
of  the  month  in  which  you: 

(A)  Complete  a  new  well  meeting  the 
productivity  criteria;  or 

(B)  Should  have  known  you  needed  to 
revise  the  allocation  schedule. 

We  amended  paragraph  (a)  slightly 
and  we  added  a  new  paragraph  (b)  to 
this  section  to  allow  for  removing  lands 
from  a  PA,  something  the  proposed  rule 
did  not  do.  The  new  paragraph  (b)  ties 
the  effective  date  of  a  modified  PA  to 
the  earlier  of  when  you  complete  a  new 
well  meeting  the  productivity  criteria  or 
when  you  should  have  known  you 
needed  to  revise  the  allocation 
schedule.  We  believe  this  reasonably 
puts  the  burden  on  the  operator  to 
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revise  allocations  timely  so  that 
committed  tracts  receive  correct 
allocations. 

One  commenter  said  we  should  revise 
this  section  to  set  the  effective  date  of 
a  new  or  revised  PA  to  be  the  date  a  new 
or  revised  allocation  schedule  is 
submitted  or  such  other  date  as  set  out 
in  the  unit  agreement.  We  adopted  the 
commenter's  suggestion  in  part.  We  did 
not  tie  the  effective  date  of  a  PA  to  filing 
of  an  allocation  schedule  because,  as  we 
stated  earlier,  establishment  of  a  PA 
must  be  tied  to  a  well  meeting  the 
productivity  criteria.  However,  as  stated 
above,  we  did  tie  the  effective  date  of  a 
PA  revision  to  when  you  complete  a 
new  well  meeting  the  productivity 
criteria  or  when  you  should  have  known 
to  revise  the  allocation  schedule. 

We  amended  this  section  in  this 
maimer  to  address  both  the  situations 
when  a  new  well  revises  a  PA  and  the 
situations  where  there  is  no  well,  but 
additional  information  requires  that  the 
PA  be  revised.  For  the  second  standard 
the  final  rule  sets  a  "should  have 
known"  standard  for  the  revised  PA 
date  so  that  delayed  filings  of  the 
allocation  schedule  do  not  also  delay 
revision  of  the  PA  and  the 
accompanying  revised  allocations.  We 
did  not  amend  this  section  to  allow  for 
the  imit  agreement  to  set  the  effective 
date  of  the  PA  as  the  commenter 
suggested.  We  believe  that  for  Federal 
royalty  payment  purposes,  it  is 
reasonable  to  expect  consistency  among 
different  unit  agreements. 

Section  3137.86  Wb  eliminated  this 
proposed  section  and  replaced  it  with  a 
new  section  that  recognizes: 

(A)  Participating  areas  can  be  larger  or 
smaller  than  originally  established;  and 

(B)  BLM  can  base  PA  expansion  or 
contraction  on  data  other  than  new  well 

data. 

Under  this  new  section,  if  you  obtain 
information  demonstrating  that  a  PA 
should  be  larger  than  previously 
determined,  you  must  submit  to  BLM 
information  required  in  section  3137.84. 
If  the  expanded  PA  is  outside  the  unit 
boimdaries,  you  must  invite  all  owners 
of  the  oil  and  gas  in  the  additional  land 
to  join  the  unit.  If  the  owners  agree  to 
join  the  unit,  you  must  submit  to  BLM 
an  application  to  enlarge  the  unit.  The 
application  must  include: 

(A)  A  map  showing  the  expanded  imit 
area  and  for  each  new  tract  the 
information  required  in  paragraph 
3137.23(c);  and 

(B)  A  revised  allocation  schedule. 

If  any  new  committed  tracts  meet  the 
productivity  criteria,  you  must  comply 
with  section  3137.84  of  this  final  rule. 

If  you  obtain  information 
demonstrating  that  the  PA  should  be 


smaller  than  previously  determined, 
you  must  comply  with  3137.84  of  this 
final  rule  and  request  BLM  to  remove 
from  the  PA  all  lands  that  do  not  meet 
the  productivity  criteria. 

One  commenter  suggested  that  we 
amend  this  section  to  allow  for  creation 
or  expansion  of  a  PA  based  on 
information  other  than  well  data  and  to 
allow  removal  of  land  from  a  PA.  We 
agree  to  the  extent  that  a  PA  may  be 
expanded  or  contracted  based  on  new 
information  demonstrating  that  the 
lands  either  do  or  do  not  meet  the 
productivity  criteria.  However,  as  stated 
above,  we  do  not  agree  that  we  may 
approve  a  PA  absent  a  well  that  meets 
the  productivity  criteria. 

Section  3137.87  describes  your 
responsibilities  if  there  are  imleased 
Federal  tracts  in  a  PA.  You  must  include 
any  unleased  Federal  tracts  in  a  PA  even 
though  BLM  will  not  share  in  unit  costs. 
However,  you  must  allocate  production 
to  the  unleased  Federal  tracts  for  royalty 
purposes  as  if  they  were  committed  to 
the  agreement.  The  Federal  Government 
receives  royalties  based  on  the 
production  allocated  to  that  land  in  the 
PA.  If  there  are  unleased  Federal  tracts 
that  are  leased  after  the  effective  date  of 
the  imit,  you  must  admit  them  as  of  the 
effective  date  of  the  lease.  Any  time 
there  is  a  new  Federal  lease  admitted  to 
the  unit,  you  must  submit  to  BLM 
revised  maps,  a  new  list  of  committed 
leases  and  new  allocation  schedules 
reflecting  introduction  of  the  new  lease 
to  the  unit. 

One  commenter  said  that  since  the 
operator  assumes  all  operational  risk, 
we  should  amend  this  section  by  stating 
that  BLM  will  not  subsequently 
challenge  any  decision  made  by  the 
operator,  provided  the  decision  was  in 
accordance  with  the  unit  plan  of 
operations.  We  did  not  adopt  the 
comment.  BLM  will  make  every  effort  to 
allow  the  operator  to  follow  the  unit 
plan  as  approved.  However,  there  may 
be  unforeseen  circumstances  that  may 
affect  Federal  lands  and  resources 
where  it  would  be  necessary  for  BLM  to 
ensure  that  the  public  interest  is 
protected. 

One  coirmienter  suggested  that  we 
amend  paragraph  (a)  to  allow  the  unit 
operator  access  to  the  surface  and 
subsurface  of  any  unleased  Federal 
lands  in  a  unit.  We  did  not  amend  the 
regulations  as  suggested.  BLM  will  make 
every  effort  to  lease  Federal  lands 
within  the  boundaries  of  a  imit.  Any 
such  lease  issued  after  the  approval  of 
a  Federal  unit  will  contain  a 
requirement  for  the  Federal  lessee  to 
join  the  unit  or  prove  to  BLM  why  they 
should  not.  However,  we  recognize 
there  may  be  very  limited  circumstances 


where  there  are  unleased  Federal  lands 
in  an  NPR-A  unit.  In  such  cases,  BLM 
will  not  grant  a  unit  operator  access  to 
the  surface  without  some  use 
authorization  such  as  a  special  use 
permit  or  right-of-way.  In  no  case  will 
BLM  allow  oil  and  gas  production  bom 
Federal  lands  without  an  oil  and  gas 
lease.  Allowing  oil  and  gas  production 
in  the  absence  of  a  lease  is  essentially 
leasing  by  fiat.  That  would  be  contrary 
to  the  intent  of  the  statute  to  conduct  an 
expeditious  program  of  competitive 
leasing  [see  42  U.S.C.  6508). 

One  commenter  suggested  that  we 
amend  paragraph  (c)  by  requiring  that 
subsequent  Federal  lessees  be  required 
to  pay  for  their  share  of  past 
development  costs.  We  did  not  amend 
paragraph  (c)  as  requested.  Payments 
among  interest  owners  are  not  a  Federal 
concern  and  should  be  addressed  in 
separate  unit  operating  agreements  to 
which  BLM  is  not  a  party. 
The  final  rule  remains  as  proposed. 
Section  3137.88  explains  that  wells 
on  committed  tracts  outside  any  existing 
PA  not  meeting  the  productivity  criteria 
are  non-unit  wells,  and  operations  on 
those  wells  are  non-imit  operations.  You 
must  notify  BLM  within  60  calendar 
days  after  you  determine  that  a  well 
does  not  meet  the  productivity  criteria. 
This  means  thai  you  may  no  longer 
conduct  operations  on  that  well  under 
the  unit  terms.  You  must  conduct 
operations  for  that  well  under  the  terms 
of  the  lease  or  any  other  federally- 
approved  agreements. 

We  amended  this  section  by  revising  ' 
the  second  sentence  to  make  it  clearer. 
The  proposed  language  could  be 
misinterpreted  to  mean  that  there  were 
no  unit  operations  occurring  anywhere 
in  the  unit.  That  was  not  our  intent.  We 
intended  this  section  to  say  that  you 
should  notify  BLM  that  the  well  did  not 
meet  the  productivity  criteria  and.  as  a 
result,  the  well  would  no  longer  support 
unit  operations. 

One  commenter  was  concerned  that 
imder  this  section  wells  not  meeting  the 
productivity  criteria  will  not  be  added 
to  the  PA  and  must  be  produced  on  a 
lease  basis.  The  commenter  stated  that 
those  wells  should  be  treated  as  unit 
wells  because  the  production  from  such 
wells  would  result  in  imderpayment  or 
overpayment  of  the  royalty  owner  in  the 
tract  in  which  the  well  is  situated.  The 
well  should  be  treated  as  unit  wells 
since  the  tract  will  either  suffer  drainage 
by  reason  of  production  from  adjoining 
PAs  or  will  have  unitized  substances 
driven  from  the  PA  to  another  well  as 
a  result  of  pressure  maintenance.  We 
did  not  amend  this  section  as  a  result  of 
this  comment.  The  comment  does  not 
make  clear  why  a  well's  status  as  a  unit 
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well  would  protect  it  bom  drainage. 
Presimiably.  an  operator  of  a  well  that 
is  profitable  will  produce  from  that  well 
whether  it  is  a  imit  well  or  not.  The 
provisions  of  this  section  are  consistent 
with  existing  policy  on  lands  outside  of 
NPR-A. 

One  commenter  stated  that  due^o 
costs  of  operations,  infrastructure  and 
treatment  and  transportation  facilities 
necessary  to  operate  in  NPR-A,  it  is 
unlikely  that  it  would  be  feasible  to 
operate  and  produce  a  single  well  on  a 
non-unit  basis.  We  agree  that  operating 
and  producing  from  a  single  well  in 
NPR-A  is  unlLcely.  However,  these 
regulations  do  not  preclude  you  from 
utilizing  infrastructure,  treatment  and 
transportation  facilities  for  non-unit 
production.  We  realize  that  to  do  this 
might  require  commingling  production. 
Upon  application,  BLM  will  allow 
commingling  of  lease  production  and 
unit  production  (see  43  CFR  3162.7-2 
and  3162.7-3). 

One  commenter  suggested  we  add  a 
paragraph  to  this  section  to  address 
expanding  a  PA  when  a  well  drilled  in 
the  unit  outside  of  a  PA  meets  the 
productivity  criteria.  We  did  not  amend 
this  section  as  suggested.  However,  new 
section  3137.86  addresses  expansion  of 
existing  PAs. 

Section  3137.89  explains  how 
production  is  allocated  from  wells  that 
do  not  meet  the  productivity  criteria.  If 
a  well  not  meeting  the  productivity 
criteria  was  drilled  before  the  unit  was 
formed,  or  outside  the  PA  but  still 
within  the  unit,  production  fix)m  that 
well  must  be  allocated  on  a  lease  or 
other  federally-approved  oil  and  gas 
agreement  basis.  If  a  well  was  drilled 
after  BLM  approved  the  unit  and  was 
completed  within  an  existing  PA.  the 
production  from  that  well  becomes  part 
of  the  PA  production,  whether  or  not 
the  well  meets  the  productivity  criteria. 
BLM  may  require  the  PA  to  be  revised 
under  section  3137.84  of  this  final  rule, 
depending  on  the  new  well  data. 

One  commenter  suggested  that  we 
amend  this  section  to  allow  wells 
drilled  before  the  unit  agreement  was 
established  that  do  not  meet  the 
productivity  criteria  to  be  considered 
unit  wells.  Section  9  of  42  U.S.C.  6508 
says  that  "Drilling,  production,  and  well 
reworking  operations  performed  in 
accordance  with  a  unit  agreement  shall 
be  deemed  to  be  performed  for  the 
benefit  of  all  lessees  that  are  subject  in 
whole  or  in  part  to  such  unit 
agreement."  We  interpret  this  to  mean 
that  wells  drilled  prior  to  the  effective 
date  of  the  unit  are  not  operations 
"performed  in  accordance  with  a  unit 
agreement"  and  consequently  are  not 
performed  for  the  benefit  of  all  lessees. 


Therefore,  wells  drilled  before  the 
effective  date  of  the  unit  agreement 
cannot  be  unit  wells. 

Section  3137.90  explains  that  wells 
on  committed  tracts  outside  an  existing 
PA  not  meeting  the  productivity  criteria 
may  be  operated  by  someone  other  than 
the  unit  operator.  However,  as  the  unit 
operator,  you  must  continue  to  operate 
wells  you  drilled  after  unit  formation 
that  do  not  meet  the  productivity 
criteria,  and  not  included  in  the  PA. 
unless  BLM  approves  a  new  operator  for 
those  wells. 

One  commenter  suggested  we  add  the 
phrase  "and  is  not  included  in  a 
participating  area"  in  paragraph  (a)  after 
the  words  "the  unit  was  formed"  and 
also  add  the  phrase  "and  are  not 
included  in  a  participating  area"  in 
paragraph  (b)  following  "productivity 
criteria"  to  make  clear  that  the  lands 
that  don't  meet  the  productivity  criteria 
are  not  in  the  PA.  We  agree  that  the 
suggested  change  to  paragraph  (a)  makes 
the  rule  clearer  and  amended  the  rule  as 
suggested.  However,  we  did  not  change 
paragraph  (b)  as  suggested  since  that 
change  would  be  in  conflict  with 
paragraph  (b)  of  section  3137.89. 

One  commenter  suggested  that  we 
add  a  paragraph  to  this  section  to  state 
that  the  unit  operator  must  operate 
wells  in  a  PA  not  meeting  the 
productivity  criteria.  We  believe  that 
section  3137.90(b)  addresses  this 
commenter's  concern. 

Section  3137.91  explains  that  a  well 
on  a  committed  tract  that  BLM 
previously  determined  was  a  non-unit 
well  (it  did  not  meet  the  productivity 
criteria)  that  now  meets  the  productivity 
criteria  may  establish  or  modify  a  PA. 
You  must  notify  BLM  within  60 
calendar  days  after  you  determine  that 
the  well  meets  the  productivity  criteria 
and  demonstrate  to  us  that  the  well 
meets  the  productivity  criteria  before 
you  modify  an  existing  PA  or  establish 
a  new  one.  Operators  must  submit 
engineering  and  geologic  and 
geophysical  exploration  information  to 
prove  to  BLM  that  a  well  meets  the 
productivity  criteria. 

One  commenter  suggested  that  we 
revise  this  section  because  the  exact 
time  a  unit  operator  obtains  information 
sufficient  to  determine  that  a  well,  after 
having  previously  been  classified  as  a 
non-unit  well,  meets  the  productivity 
criteria  is  imprecise.  We  agree  and 
amended  this  section  by  replacing  "of 
when  this  occurs"  with  "after  you 
determine  the  well  meets  the 
productivity  criteria."  The  change 
recognizes  that  it  may  take  a  period  of 
time  longer  than  60  calendar  days  after 
completing  the  work  on  the  well  to 
determine  whether  the  well  meets  the 


productivity  criteria.  The  final  rule 
gives  you  60  calendar  days  after  you 
determine  that  the  well  meets  the 
productivity  criteria  to  demonstrate  that 
fact  to  BLM.  We  also  replaced  the  word 
"revise"  with  the  word  "modify"  to  be 
consistent  with  other  revisions  to  the 
final  rule.  We  also  amended  the  heading 
of  this  section  to  make  it  clearer. 

Section  3137.92  explains  that  a  PA 
terminates  60  calendar  days  after  BLM 
notifies  you  that  there  is  insufficient 
production  to  meet  the  operating  costs 
of  that  production.  The  PA  will  not 
terminate  if  you  demonstrate  to  BLM 
that  your  operations  to  restore  or 
establish  new  production  in  the  PA  are: 

(A)  In  progress  within  60  calendar 
days  after  BLM's  notification;  and 

(B)  Being  pursued  diligently. 
BLM  wiU  determine  whether  the 

production  is  sufficient  to  cover 
operating  costs  by  comparing  revenue 
from  a  well  to  production  costs  related 
to  the  actual  lifting  and  producing  costs, . 
but  not  any  capitalized  or  sunk  costs 
related  to  project  development. 
Capitalized  or  sunk  costs  are  costs  to 
pay  for  long  term  assets  and  costs 
already  incurred,  such  as  equipment 
necessary  to  operate  on  the  lease. 

We  added  a  new  paragraph  (b)  that 
allows  an  extension  of  time  to  meet  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2),  to  show  BLM  that  operations  to 
restore  or  establish  new  production  are 
in  progress  and  you  are  diligently 
pursuing  oil  and  gas  production.  To 
qualify  for  an  extension,  you  must  prove 
to  BLM  that  reasons  beyond  your 
control  prevent  you  from  meeting  those 
requirements.  This  change  responds  to 
commenter's  concerns  that  seasonal 
drilling  limitations  may  prevent  them 
bom  meeting  the  requirements  within 
60  days. 

One  commenter  suggested  that  we 
amend  this  section  to  "allow  for 
continuous  or  ongoing  drilling  to  be 
completed  prior  to  a  final  decision  on 
termination  of  the  participating  area." 
We  did  not  amend  this  section  because 
we  believe  the  commenter's  concern  is 
already  addressed  in  this  section. 
Paragraph  (b)  allows  the  PA  to  remain 
in  effect  if  you  show  BLM  that  reasons 
beyond  your  control  prevent  you  from 
meeting  the  requirements  of  the  rule. 

One  commenter  said  we  should 
amend  this  section  to  state  how  far  away 
a  well  may  be  drilled  and  still  be 
included  in  an  expanded  PA.  We  did 
not  adopt  this  suggestion.  Whether  or 
not  a  well  drilled  outside  of  an  existing 
PA  that  meets  the  productivity  criteria 
will  expand  the  PA  will  depend  on 
geology,  engineering  and  well  spacing, 
and  not  on  an  arbitrarily  determined 
distance  set  out  in  these  rules. 
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One  commenter  suggested  we  amend 
this  section  by  stating  in  paragraph  (b) 
that  the  costs  should  be  "actual"  and 
replacing  "diligently"  with 
"reasonably"  to  remove  subjectivity 
from  these  provisions.  We  did  not  adopt 
this  suggestion.  We  do  not  believe  the 
suggested  changes  would  make  this 
section  more  objective  than  what  we 
proposed. 

Production  Allocation 

Section  3137.100  explains  that  you 
must  allocate  production  when  a  PA 
includes  unleased  Federal  lands  as  if 
the  unleased  Federal  lands  were  leased 
and  committed  to  the  imit  agreement. 
This  protects  the  Federal  interest  and 
ensures  that  the  public  is  fairly 
compensated  for  Federal  oil  and  gas 
produced. 

The  obligation  to  pay  the  United 
States  for  production  from  unleased 
Federal  lands  accrues  from  either  the 
date  the  committed  leases  in  the  PA  that 
includes  unleased  Federal  lands  receive 
a  production  allocation  or  Federal  lands 
become  imleased.  whichever  is  later. 
Federal  lands  that  were  committed  to 
the  unit  may  become  unleased  for  a 
variety  of  reasons;  such  as  a  lessee 
relinquishing  its  lease. 

The  royalty  rate  for  production  from 
unleased  Federal  lands  in  the  imit  is  the 
greater  of  IZVa  percent  or  the  highest 
royalty  rate  of  any  lease  in  the  unit. 

We  added  a  paragraph  (c)  to  this 
section  to  provide  a  cross-reference  to 
the  Minerals  Management  Service  oil 
and  gas  product  valuation  regulations  at 
30  CFR  part  206. 

Obligations  and  Extensions 

Section  3137.110  makes  it  clear  that 
nothing  in  a  unit  agreement  modifies 
Federal  lease  stipulations  including 
lease-specific  environmental 
stipulations.  We  received  no  comment 
on  this  section  and  it  remains  as 
proposed. 

Section  3137.111  explains  that  BLM 
will  extend  the  primary  term  of  all 
leases  in  a  imit  if  there  is: 

(A)  Actual  production  from  a  well  in 
the  unit  that  meets  the  productivity 

criteria:  or 

(B)  Actual  or  constructive  drilling  or 
reworking  operations. 

_..    These  actions  should  demonstrate  to 
BLM  that  you  expended  sufficient  effort 
to  explore  for  oil  and  gas  that  should  be 
rewarded  with  an  extension  of  the  unit. 
We  received  no  comment  on  this 
section.  Because  of  the  similarity  of  the 
subject  matter  between  proposed 
sections  3137.111  and  3137.112.  in  the 
final  rule  we  combined  them  into  a  new 
section  3137.111  and  renumbered 
proposed  section  3137.113  as  3137.112. 


Section  3137.112  (proposed) 
contained  a  chart  explaining  that: 

(A)  Production  bom  any  unit  well 
meeting  the  productivity  criteria  from 
any  lease  committed  to  the  unit  will 
extend  all  leases  in  the  unit  as  long  as 
that  production  is  occurring  and  as  long 
as  the  unit  exists; 

(B)  BLM  will  approve  an  extension  of 
up  to  three  years  for  all  leases 
committed  to  the  unit  if  you  perform 
actual  or  constructive  drilling  or 
reworking  operations  on  any  tract  in  the 

imit;  and 

(C)  After  an  extension  for  actual  or 
constructive  drilling  or  reworking 
operations,  all  leases  in  the  unit  are 
eligible  for  an  extension  of  up  to  three 
more  years  if  you  demonstrate 
reasonable  diligence  and  reasonable 
monetary  expenditures  in  performing 
the  approved  drilling  or  reworking 
operations  during  the  initial  extension. 
If.  after  the  second  extension,  you  still 
have  not  drilled  a  well  within  the  unit 
meeting  the  productivity  criteria  and 
there  is  no  producing  well  within  the 
unit  that  meets  the  productivity  criteria, 
the  unit  terminates. 

As  stated  above,  we  combined  this 
section  with  section  3137.111. 

We  also  amended  proposed 
paragraphs  (b)  and  (c)  of  this  section 
(final  paragraphs  (b)(2)  and  (b)(3))  to 
make  it  clear  that  the  three  year 
extension  is  for  the  initial  extension.  As 
proposed,  this  section  could  have  been 
misinterpreted  to  mean  that  the 
extension  period  is  limited  to  three 
years. 

One  commenter  suggested  we  amend 
the  table  by  allowing  additional 
successive  three  year  extensions  for 
actual  or  constructive  drilling  or 
reworking  operations  for  as  long  as 
those  operations  occur.  We  did  not 
amend  this  section  as  requested. 

^4PR-A  leases  are  issued  with  an 
initial  term  of  ten  years.  The  final  rule 
allows  up  to  six  years  of  extensions 
beyond  that  initial  term  for  actual  or 
constructive  drilling  or  reworking 
operations.  We  believe  it  is  reasonable 
to  expect  an  operator  to  establish 
production  on  an  NPR-A  lease  within 
16  years  of  lease  issuance.  In  addition, 
the  regulations  provide  for  suspension 
of  operations  and  production  (see 
3135.2  of  this  rule).  whicTi  essentially 
tolls  the  clock  for  the  period  of  the 
suspension. 

Section  3137.112  (proposed  section 
3137.113)  explains  that  BLM  will 
extend  all  committed  NPR-A  leases  if, 
for  reasons  beyond  your  control,  you 
were  prevented  frt)m  starting  actual  or 
constructive  reworking  or  drilling 
operations.  You  are  eligible  for  two 
extensions  for  a  total  of  six  years.  You 


must  resume  actual  or  constructive 
drilling  or  reworking  operations  as  soon 
as  the  reasons  that  prevented  you  from 
starting  operations  no  longer  exist.  If 
you  do  not  resume  operations,  BLM  will 
cancel  the  extension  and  the  unit  will 
terminate.  After  the  unit  terminates, 
leases  revert  to  their  original  lease 
terms.  Any  leases  whose  term  has 
expired  will  also  terminate  unless  they 
are  otherwise  held  by  production  bom 
the  lease  or  they  are  part  of  another 
agreement  from  which  production 
would  hold  the  lease. 

One  commenter  suggested  that  we 
amend  this  section  by  replacing 
"committed  leases"  with  "NPR-A 
leases"  since  "committed  leases"  is  not 
defined.  We  agree  partially  with  the 
commenter.  We  believe  the  term 
"committed  leases"  is  self  explanatory. 
However,  since  BLM  has  authority 
under  these  regulations  and  42  U.S.C. 
6508  to  extend  only  committed  NPR-A 
leases,  we  amended  this  section  to  make 

this  clear. 

One  commenter  suggested  that  we 
make  it  clear  that  seasonal  limitations 
are  not  counted  as  events  that  would 
trigger  extensions.  We  did  not  make  the 
suggested  change  because  we  believe 
this  section  clearly  states  those 
situations  that  would  trigger  an 
extension. 

Change  in  Ownership    . 

Section  3137.120  states  that 
transferees  of  a  unitized  lease  are 
subject  to  the  terms  and  conditions  of 
the  unit  agreement.  This  would  include 
grantees  and  successors  in  interest.  This 
is  standard  practice  for  BLM-approved 
units  and  in  the  oil  and  gas  industry  in 
general.  We  didn't  receive  any  comment 
on  this  section  and  it  remains  as 
proposed. 

Unit  Termination 

Section  3137.130  describes  the 
circumstances  under  which  BLM  will 
approve  voluntary  termination.  BLM 
will  approve  voluntary  termination  of 
the  unit  any  time  before  the  unit 
operator  discovers  production  meeting 
the  productivity  criteria,  or  the  unit 
operator  certifies  that  at  least  75  percent 
of  the  operating  rights  (working  interest) 
owners  on  a  surface  acreage  basis  agree 
to  the  termination.  BLM  chose  75 
percent  of  operating  rights  (working 
interest)  owners  as  the  standard  to 
discourage  volimtary  unit  termination 
against  the  will  of  most  of  the  lessees, 
and  to  protect  interest  owners  in  the 
unit.  This  section  remains  as  proposed. 

Section  3137.131  explains  that  if  the 
unit  terminated  before  the  unit  operator 
met  the  initial  development  obligations. 
BLM's  approval  of  the  imit  agreement  is 
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revoked.  The  consequences  of  this  are 
that  lessees  forfeit  any  benefits  they  may 
have  received  as  a  result  of  unitization, 
such  as  lease  extensions  and 
suspensions.  Any  lease  that  BLM 
extended  as  a  result  of  being  committed 
to  the  unit  will  be  terminated  unless  it 
qualified  for  an  extension  under  section 
3135.1-5  of  this  part.  BLM  will  cancel 
any  lease  suspension  BLM  granted  as  a 
result  of  a  lease  being  committed  to  the 
unit.  This  section  remains  as  proposed. 

Section  3137.132  explains  tnat  a  unit 
automatically  terminates  if  you  did  not 
meet  a  continuing  development 
obligation  before  you  establish  a  PA. 
You  would  have  negotiated  continuing 
development  obligations  with  BLM  that 
would  be  specified  in  the  unit 
agreement,  and  as  such,  BLM  will 
strictly  enforce  them.  The  effective  date 
of  the  termination  is  the  day  after  you 
did  not  meet  a  continuing  development 
obligation. 

One  conmienter  suggested  that  the 
effective  date  of  unit  termination  should 
be  the  day  after  BLM  certifies  and  the 
operator  receives  notice  of  certification 
that  the  operator  did  not  meet  a 
continuing  development  obligation.  The 
commenter  said  tlds  would  ensure  that 
BLM  does  not  prematurely  terminate  a 
unit  for  delay  in  performance  of  a 
continuing  development  obligation  for 
reasons  beyond  the  control  of  the 
operator.  We  did  not  amend  this  section 
as  suggested,  but  we  added  a  new 
section  3137.72,  allowing  you  to  apply 
for  an  extension  for  meeting  the  initial 
or  a  continuing  development  obligation. 
This  assures  that  the  operator,  who  has 
control  of  the  information,  will  come 
forward  in  a  timely  manner  to  seek  an 
extension. 

Section  3137.133  explains  that  a  unit 
terminates  when  the  last  PA  of  a  unit 
terminates.  If  there  are  no  PAs  in  the 
unit,  it  means  that  there  is  no 
production  bom  any  well  that  meets  the 
productivity  criteria  in  the  unit  area. 
Consequently,  the  reason  for  the  unit  no 
longer  exists.  This  section  remains  as 
proposed. 

Section  3137.134  explains  that  when 
the  unit  terminates,  all  committed  leases 
are  subject  to  their  original  provisions. 
Any  lease  that  has  completed  its 
primary  term  on  or  before  the  unit 
terminates  also  terminates,  unless  it 
qualifies  for  an  extension  under  current 
section  3135.1-5.  We  didn't  receive  any 
conunents  on  this  section  and  it  remains 
as  proposed. 

section  3137.135  explains  that  the 
unit  operator  must  submit  to  BLM  a 
plan  and  schedule  for  mitigating  the 
impact  of  unit  operations  within  three 
months  after  unit  termination.  Operators 
must  describe  in  detail  planned 


plugging  and  abandonment  and  sur&ce 
restoration  operations. 

One  commenter  said  that  with  respect 
to  any  multiple  owner  units,  including 
State  of  Alaska  leases,  abandonment  and 
restoration  operations  should  be 
governed  by  the  unit  agreement.  State 
statutes  and  regulations  and  the  terms 
and  conditions  of  the  lease.  We  agree  in 
part.  Although  BLM  has  authority  over 
production  accountability  for 
nonfederal  lands  in  a  Federal  unit,  BLM 
has  no  authority  over  nonfederal  well 
approval  or  abandonment  and 
restoration  operations.  On  nonfederal 
lands,  for  abandonment  and  restoration 
operations,  operators  must  comply  with 
terms  and  conditions  of  their  lease  and 
State  statutes  and  regulations. 

Appeals 

Section  3137.150  explains  that  any 
person  who  is  adversely  affected  by  a 
BLM  decision  under  this  subpart  may 
appeal  that  decision.  The  proposed  rule 
cross-referenced  State  Director  Review 
(SDR)  regulations  that  BLM  is 
developing.  Since  BLM  has  not  finalized 
the  SDR  regulations,  this  final  rule 
cross-references  existing  SDR 
regulations  in  subpart  3165,  instead. 
The  final  rule  flips  proposed  paragraphs 
(a)  and  (b)  since  chronologically.  State 
Director  Reviews  come  before  appeals 
and  also  makes  it  clear  that  an  adversely 
affected  party  may  file  an  SDR  or  appesd 
directly  under  parts  4  and  1840. 

One  commenter  suggested  that  we 
include  an  appeals  process  for  unit 
decisions  that  would  require  BLM  to 
issue  a  decision  within  60  days  of  the 
appeal.  We  did  not  add  a  new  appeals 
provision  to  the  final  rule  since  the 
existing  appeals  provisions  in  43  CFR 
subpart  3165  already  apply  to  NPR-A. 

Another  commenter  suggested  that  we 
add  a  dispute  resolution  provision  in 
the  final  rule.  We  did  not  add  a  dispute 
resolution  provision  to  the  final  rule, 
but  you  may  rely  on  existing  appeal 
regulations  in  subpart  3165  for  disputes 
with  BLM  decisions.  Alternative  dispute 
resolution  for  disputes  among  working 
interest  owners  is  outside  of  the  scope 
of  this  rulemaking.  However,  we  suggest 
third  party  unit  operating  agreements  to 
which  BLM  is  not  a  party  can  address 
any  such  dispute  resolution  procedures. 

Subpart  3138 — Subsurface  Storage 
Agreements  in  NPR-A 

This  final  rule  adds  a  new  subpart  to 
BLM's  NPR-A  leasing  regulations 
dealing  v«rith  subsurface  storage 
agreements. 

Section  3138.10  states  that  BLM  will 
enter  into  an  agreement  to  store  oil  or 
gas  in  existing  geologic  structures  on 
either  leased  or  unleased  Federal  lands, 


if  you  prove  to  BLM  that  the  storage  is 
necessary  to  avoid  waste  or  to  promote 
conservation  of  natural  resources, 
including  oil  and  gas.  Under  this  . 
subpart  you  may  store  gas  produced 
from  Federal  or  nonfederal  lands.  This 
is  consistent  with  existing  policy  on 
lands  outside  of  NPR-A. 

One  conunenter  suggested  that  in 
order  to  ensure  consistency  with  the 
State  of  Alaska's  underground  storage 
rules,  BLM  consider  adopting  the  State 
rules  as  our  own,  but  did  not  explain 
what  provisions  of  the  State  rules  we 
should  consider.  We  did  not  amend  the 
rule  as  suggested.  The  final  NPR-A 
subsurface  storage  rule  is  consistent 
with  policy  and  procedure  on  Federal 
lands  outside  of  NPR-A.  Also,  we 
believe  the  final  rule  is  flexible  enough 
so  that  it  is  not  necessarily  inconsistent 
with  Alaska  rules  on  subsurface  storage 
(see  Chapter  83.  sections  500-520  of  the 
Alaska  Administrative  Code).  Also. 
BLM  will  consider  issues  of  concern  to 
the  State  before  approving  subsurface 
storage  agreements  on  Federal  lands. 

Section  3138.1 1  requires  you  to 
submit  to  BLM  an  application  to  receive 
a  subsurface  storage  agreement.  In  the 
application  you  must  include  the 
foUovring: 

(A)  The  reason  for  forming  a 
subsurface  storage  agreement.  This  is  in 
addition  to  the  proof  required  by  section 
3138.10.  For  example,  your  justification 
could  be  that  you  require  subsurfoce 
storage  while  waiting  for  a  distribution 
system  to  be  built  or  that  you  require 
storage  for  economic  reasons,  or  to 
avoid  waste; 

(B)  A  description  of  the  area  you  plan 
to  include  in  the  agreement.  This  should 
include  a  legal  land  description  of  all 
Federal  or  nonfederal  leases  within  the 
area  of  the  storage  agreement; 

(C)  A  description  of  the  formation  you 
plan  to  use  for  storage.  This  should 
include  the  standard  geologic  name  or 
designation,  if  any,  of  the  reservoir,  and 
the  depths  at  which  the  formation 
exists: 

(D)  Proposed  storage  or  rental  fees      l 
based  on  the  value  of  the  storage, 
injection,  and  vrithdrawal  volumes  and 
rental  or  other  income  you  might 
generate  for  letting  or  subletting  the 
storage  area.  BLM  could  approve  or 
disapprove  your  proposed  fee  structure 
or  make  a  counter-proposal  that  we  find 
acceptable: 

(E)  Any  royalty  payment  for  oil  and 
gas  diat  existed  in  the  formation  before 
you  injected  gas  for  storage  that  may  be 
produced  when  you  withdraw  the 
stored  oil  or  gas; 

(F)  A  description  of  how  often  and 
imder  what  circumstances  you  propose 
that  you  and  BLM  should  renegotiate 
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fees  and  payments.  For  example,  this 
could  be  based  on  anticipated  changes 
in  the  rate  of  reservoir  fill-up  or 
withdrawal  from  the  reservoir; 

(G)  The  proposed  effective  date  and 
term  of  the  agreement.  This  should  be 
tied  to  your  justification  for  the 
agreement  (see  A  above); 

(H)  Certification  that  all  owners  of 
mineral  rights  and  lease  interests  have 
consented  to  the  gas  storage  agreement 
in  writing.  This  is  to  protect  mineral 
owners'  and  lessees'  mineral  rights. 
BLM  will  reject  subsiufece  storage 
agreement  applications  that  do  not 
comply  with  this  provision; 

(I)  An  ownership  schedule  showing 
lease  or  land  status.  This  should  include 
the  status  of  leased  and  unleased  and 
Federal  and  nonfederal  properties; 

(J)  A  schedule  showing  the 
participation  factor  for  all  parties  to  the 
agreement.  The  schedule  should  list  the 
parties  to  the  agreement  and  the  percent 
or  voliune  of  oil  or  gas  stored  for  each 
of  them;  and 

(K)  Data  demonstrating  the  capability 
of  the  reservoir  to  store  oil  or  gas.  This 
could  include  geologic  maps  showing 
the  storage  formation,  reservoir  data 
demonstrating  the  voliune  of  area 
available  for  storage,  and  similar  data. 

This  section  also  explains  that  the 
terms  of  the  storage  agreement  are 
negotiated  between  you  and  BLM.  The 
agreement  must  include  terms  on 
bonding  and  reservoir  management. 
BLM  may  request  additional  data  we 
find  necessary  to  approve  your 
application. 

Section  3138.12  describes  what  you 
must  pay  for  storage.  The  fee  could  be 
based  on  any  combination  of  storage 
fees,  rentals,  or  royalties  to  which  you 
and  BLM  agree.  When  determining  a  fair 
storage  fee,  BLM  will  usually  take  into 
consideration  what  operators  in  the 
same  area  are  paying  for  similar  gas 
storage  arrangements  on  either  Federal 
or  nonfederal  land. 

In  the  final  rule  we  amended  this 
section  by  deleting  the  last  sentence.  We 
realize  that  commingling  of  native  gas 
and  stored  gas  will  occur  and,  as  a 
practical  matter,  it  would  be  impossible 
to  segregate  the  two  when  withdrawing 
the  gas  from  storage. 

Part  3160!— Onshore  Oil  and  Gas 
Operations 

This  final  rule  amends  the  existing 
"Purpose"  section  of  BLM's  operating 
regulations.  Part  3160  applies  to  NPR- 
A  lease  operations  and  to  unit 
operations.  This  section  revises  part 
3160  to  make  it  clear  that  the 
suspension  and  royalty  reduction 
regulations  in  part  3160  apply  to 
operations  on  other  Federal  lands,  but 


not  to  NPR-A.  The  proposal  incorrectly 
limited  the  revision  to  section  3103.4- 
4. 

m.  Proce<hiral  Matters 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  not 
a  significant  regulatory  action  and  was 
not  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

a.  This  rule  will  not  have  an  aimual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government  since  the 
costs  of  operating  and  leasing  in  the 
NPR-A  would  not  be  substantially 
affected  (see  the  economic  analysis). 

b.  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  This  rule  does  not  change  the 
relationships  of  the  oil  and  gas  program 
with  other  agencies*  actions.  These 
relationships  are  all  encompassed  in 
agreements  and  memorandums  of 
understanding  that  this  rule  will  not 
change. 

c.  "This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  The  rule  does  not 
deal  with  entitlements,  grants,  loan 
programs,  or  rights  and  obligations  of 
their  recipients;  BLM's  oil  and  gas 
program  does  not  typically  have  an 
impact  on  these  issues  and  neither 
would  this  final  rule.  BLM  does  charge 
user  fees  for  certain  activities  on  Federal 
lands.  However,  this  rule  would  not 
implement  any  new  user  fees.  Any  fees, 
such  as  filing  fees  for  leases,  already 
exist  under  other  regulations. 

d.  This  rule  will  not  raise  novel  legal 
or  policy  issues.  NPR-A  leasing 
reflations  already  exist.  However, 
those  regulations  do  not  address 
unitization,  suspension  of  rental  and 
royalty,  suspension  of  operations  and 
production  or  subsurface  storage 
agreements.  This  rule  would  make 
operating  practices  in  the  NPR-A  more 
consistent  with  those  on  Federal  lands 
outside  of  NPR-A  in  that  unitization, 
and  lease  extensions  and  suspensions 
would  become  available  to  NPR-A 
lessees  consistent  with  the  provisions  of 
42  U.S.C.  6508. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980,  as  amended  (5 
U.S.C.  601-612)  (RFA),  to  ensure  that 
government  regulations  do  not 
uimecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  regulatory  flexibility  analysis  if  a  nUe 
would  have  a  significant  economic 


impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities. 

This  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  as  defined  under  RFA. 
A  Regulatory  Flexibility  Analysis  is  not 
required.  Accordingly,  a  Small  Entity 
Compliance  Guide  is  not  required. 

For  the  purposes  of  this  section,  a 
"small  entity"  is  considered  to  be  an 
individual,  limited  partnership,  or  small 
company  with  fewer  than  500 
employees.  Many  of  the  operators  BLM 
deds  with  in  the  oil  and  gas  program 
would  be  considered  to  be  small 
entities. 

Leasing  decisions  could  potentially 
impact  small  operators.  However,  this 
rule  is  independent  of  leasing  decisions. 
The  rule  is  neutral  as  to  whether  or  not 
leasing  will  occur  in  NPR-A.  Due  to  the 
significant  costs  associated  with  oil  and 
gas  operations  in  the  NPR-A,  we  do  not 
anticipate  many  small  operators  will 
lease  oil  and  gas  in  the  NPR-A.  Having 
an  NPR-A  lease,  as  that  is  defined  in  the 
final  rule,  is  a  condition  precedent  to 
unit  formation  in  NPR-A.  If  small 
operators  did  lease  in  NPR-A.  the 
economic  impacts  associated  with  this 
final  rule  are  positive,  but  minimal,  for 
operators  in  general  (see  the  economic 
analysis)  and  would  also  be  so  for  small 
operators.  Therefore,  the  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
imder  the  RFA. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule; 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more 
(see  the  economic  analysis). 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners. 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  The  rule  would  not 
affect  costs  or  prices  for  consumers 
since  the  actions  associated  with  th^ 
rule  would  have  minimal  economic 
impact  on  the  industry  (see  the 
economic  analysis). 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation.  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises, 
but  could  positively  affect  them  by 
m<<king  it  more  attractive  to  lease  oil 
and  gas  in  the  NPR-A. 
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Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (UMRA)  (2  U.S.C. 
ISOl.etseq.): 

a.  This  rule  will  not  "significantly  or 
imiquely"  affect  small  govenunents.  A 
Small  Government  Agency  Plan  is  not 
required.  The  final  rule  would  not 
change  the  relationship  between  BLM's 
oil  and  gas  program  and  small 
governments. 

b.  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e.,  it  is  not  a 
"significant  regulatory  action"  under 
the  UMRA  (see  the  economic  analysis). 
These  regulations  do  not  impose  an 
unfunded  mandate  on  State,  local  or 
Tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year;  nor 
do  these  regulations  have  a  significant 
or  unique  effect  on  State,  local  or  Tribal 
governments  or  the  private  sector. 

Takings  Implications 

In  accordance  with  Executive  Order 
1 2630,  the  rule  does  not  represent  a 
government  action  capable  of  interfering 
with  constitutionally  protected  property 
rights.  A  takings  implication  assessment 
is  not  required.  The  rule  would  not  take 
anyone's  property.  The  rule  would  not 
take  away  or  restrict  an  operator's  right 
to  develop  an  NPR-A  oil  and  gas  lease 
imder  the  lease  terms.  Therefore,  the 
Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property  or 
reqtiire  further  discussion  of  takings 
implications  under  this  Executive 
Order. 

Federalism  Implications 

In  accordance  writh  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  simunary 
impact  statement.  The  rule  does  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  rule  does  not 
preempt  State  law.  The  rule  would 
make  operations  in  the  NPR-A  more 
consistent  with  practices  on  other 
Federal  lands. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the- requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  BLM  drafted 
this  rule  in  plain-language  to  provide 
clear  standards  and  to  ensure  that  the 
mle  is  written  clearly.  BLM  considted 


with  the  Department  of  the  Interior's 
Office  of  the  Solicitor  throughout  the 
nUe  drafting  process  for  the  same 
reasons. 

Paperwork  Reduction  Act 

This  regulation  does  require 
information  collection  imder  the 
Paperwork  Reduction  Act.  The  Office  of 
Management  and  Budget  has  approved 
the  information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.)  and 
assigned  OMB  approval  niunber  1004- 
0196. 
National  Environmental  Policy  Act 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act  and 
516  Departmental  Manual  (DM).  This 
rule  does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  hiunan  environment. 

BLM  has  prepared  an  environmental 
assessment  and  has  foimd  that  the  rule 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  hiunan  environment  under 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C.  4332(2)(C).  A  detailed 
statement  imder  NEPA  is  not  required. 

Environmental  effects  that  could 
occur  would  be  the  result  of  leasing,  not 
the  result  of  these  regulations.  To  the 
extent  that  there  are  any  environmental 
effects  incident  to  these  regulations, 
they  would  likely  be  beneficial. 
Unitization  combines  the  development 
plans  of  several  lessees  into  a  single 
consolidated  plan  of  development  under 
one  operator  instead  of  separate 
operators  and  separate  plans  of 
development  for  each  lease.  The 
advantage  of  having  one  operator  and 
one  plan  of  development  under  one  unit 
agreement  is  that  the  effect  on  the 
enviromnent  could  be  minimized  in 
contrast  to  having  several  plans  of 
development  for  each  lease  covering  an 
oil  and/or  gas  field  with  a  relativeFy 
greater  environmental  effect. 

For  subsurface  storage  agreements,  the 
oil  or  gas  is  reinjected,  and  would  be 
Stored  in  a  geologic  structure.  There  are 
no  tanks  installed  and  the  oil  or  gas 
usually  is  reinjected  using  existing 
.  surface  and  subsurface  operating 
equipment  from  prior  operations.  There 
is  very  little  environmental  impact 
involved  in  storing  oil  or  gas  in  this 
manner.  The  operator  must  demonstrate 
that  storage  is  necessary  to  avoid  waste 
or  to  promote  the  conservation  of 
natural  resources  which  otherwise  may 
be  vented  or  lost.  Therefore,  the 
regulations  should  encourage  better, 
more  efficient  development  with  a 


smaller  environmental  "footprint"  and 
effects. 

These  regulations  would  not  add  to 
the  effects  of  other  actions,  but  could 
facilitate  less  of  an  environmental 
footprint  due  to  consolidating  and 
unifying  the  development  of  a  given  oil 
or  gas  field  under  one  operator.  The 
aumorization  of  subsurface  storage 
agreement  would  promote  the 
conservation  of  oil  or  gas  which 
otherwise  may  be  vented  or  lost.  This 
would  conserve  natural  resources. 

Goverrunent-to-Govemment 
Relationship  with  Tribes 

In  accordance  with  the  memorandum 
issued  by  the  President  on  April  29. 
1994.  "Govemment-to-Govermnent 
Relations  with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2.  we  have  evaluated  whether 
formal  govemment-to-govemment 
consultation  with  Indian  Tribes  is 
required  with  respect  to  these  rules.  In 
this  case,  we  have  concluded  that, 
within  the  context  of  this  rulemaking, 
formal  consultation  other  than 
opportunities  provided  to  the  public  for 
notice  and  comment  is  not  required. 

Executive  Order  13175  ("E.O. 
13175").  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments"  (November  6,  2000).  (65 
FR  67249)  supplements  the 
memorandum  of  April  29, 1994.  E.O. 
13175  provides  that  Federal  agencies 
must  consult  with  Indian  Tribal 
Govenunents  before  formal 
promulgation  of  regulations  "that  have 
Tribal  implications."  E.O.  13175  defines 
"Indian  Tribes"  for  purposes  of 
govemment-to-govermnent  consultation 
as  those  "that  the  Secretary  of  the 
Interior  acknowledges  to  exist  as  an 
Indian  tribe  pursuant  to  the  Federally 
Recognized  Indian  Tribe  List  Act  of 
1994.  25  U.S.C.  479a."  E.O.  13175  at 
Section  1(b).  In  accordance  with  this 
mandate,  the  Bureau  of  Indian  Affairs 
recently  published  a  list  of  recognized 
Tribes,  including  a  large  number  of 
Native  Alaskan  entities  including 
Villages.  Communities,  and  Tribes.  See 
65  FR  13298  (March  13.  2000).  ff  there 
is  a  duty  of  govemment-to-govemment 
consultation,  it  would  be  owed  to  those 
listed  Tribal  governments. 

The  final  r^ulations  are  designed  to 
permit  consolidated  operation  of  oil  and 
gas  leases  on  Federal  lands  and  thereby 
promote  conservation.  None  of  the 
recognized  Tribal  govenunents  have 
significant  oil  and  gas  interests  within 
NPR-A  or  within  the  vicinity  of  NPR- 
A.  Therefore,  nothing  in  these  final 
regulations  has  "substantial  direct 
effects  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
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government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibiUties  between  the  Federal 
Government  and  Indian  tribes."  (See 
Section  1(a)  of  E.0. 13175.) 
Accordingly,  the  final  regulations  do  not 
have  Tribal  implications  and  there  is  no 
govemment-to-govemment  consultation 
obligation  in  this  case. 

Additionally,  we  are  aware  that  a 
number  of  Alaska  Native  corporations 
organized  under  the  Alaska  Native 
Claims  Settlement  Act  (43  U.S.C.  1601 
et  seq.)  (ANCSA)  may  have  oil  and  gas 
interests.  These  corporations  could 
potentially  become  participants  in  units 
which  include  Federal  NPR-A  leases.  If 
so,  they  would  be  eligible  to  participate 
in  those  unit  agreements  in  the  same 
manner  as  any  other  participants. 
However,  no  special  consultation  with 
such  corporations  is  required  as  a  matter 
of  law.  The  Bureau  of  Indian  Affairs  has 
recently  declined  to  include  such 
corporations  on  the  list  of  recognized 
Tribes  eligible  for  govemment-to- 
govemment  consultation.  See  65  FR 
13298  (March  13,  2000).  The  Bureau  of 
Indian  Affairs  previously  indicated  that 
ANCSA  corporations  "are  formally 
state-chartered  corporations  rather  than 
tribes  in  tbe  conventional  legal  or 
political  sense"  and  that  Alaskan  Native 
Villages  were  Indian  Tribes.  See  "Indian 
Entities  Recognized  and  Eligible  to 
Receive  Services  From  the  United  States 
Bureau  of  Indian  Affairs."  60  FR  9250 
(Febmary  16. 1995). 

Finally,  while  these  regulations 
impose  no  special  govemment-to- 
govemment  consultation  obligation 
upon  the  Department,  there  was  ample 
opportunity  for  the  Tribal  governments, 
along  with  the  public  generally,  to 
comment  during  the  comment  period,  in 
accordance  with  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act. 

Therefore,  in  accordance  with  E.O. 
13175.  we  have  found  that  this  final  rule 
does  not  include  policies  that  have 
Tribal  implications. 

Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  rule  is  not  a  significant  energy 
action  under  Executive  Order  13211.  It 
will  not  have  an  adverse  effect  on 
energy  supplies.  To  the  extent  that  the 
rule  allows  more  efficient  oil  and  gas 
operations  in  NPR-A.  the  rule  should 
have  a  minimal,  but  positive,  impact  on 
energy  supplies. 


Economic  Analysis 
Unitization 

The  final  mle  implements  the  Naval 
Petroleum  Reserves  Production  Act  of 
1976  (42  U.S.C.  6501  et  seq.),  which  was 
amended  by  Public  Law  105-83.  and 
allowed  for  the  creation  of  units  in  the 
NPR-A.  Unitization  could  increase  the 
potential  value  of  NPR-A  leases,  which 
could  result  in  higher  bonus  bids  at 
lease  sales.  Operators  could  also  obtain 
some  benefit  due  to  some  reduction  in 
operating  and  reporting  costs.  These 
reduced  costs  are  a  benefit  derived  firom 
unitization  since  production  may  occur 
fi-om  fewer  areas  and  reporting 
requirements  could  be  consolidated. 
However,  the  essential  costs  of 
operating  and  leasing  in  NPR-A  will  not 
be  substantially  affected.  As  previously 
noted,  there  are  other  non-economic 
benefits  to  unitization  (see  discussion  of 
section  3137.10). 

Once  leasing  occurs  in  NPR-A.  the 
unitization  rules  may  increase  the 
probability  of  finding  and  producing  oil 
and  gas  there  through  more  efficient  and 
economic  exploration  and  production, 
but  the  net  effect  should  be  small 
enough  that  there  would  not  be  a 
measurable  net  effect  on  oil  and  gas 
prices.  Any  impacts  on  the  economy, 
productivity,  competition,  or  jobs 
should  be  positive.  Development  could 
only  occur  if  it  did  not  endanger  the 
environment,  public  health,  or  safety. 

To  the  extent  that  the  rules  may 
increase  the  bonus  bids  for  leases  and 
the  probability  of  production,  the 
potential  increase  in  revenue  and 
economic  activity  could  have  a  positive 
effect  on  State,  local,  and  tribal 
governments  and  communities. 

Subsurface  Storage 

The  final  rule  also  allows  for 
subsurface  storage  agreements  in  the 
NPR-A.  This  will  have  little  economic 
effect.  Companies  often  use  existing 
infrastructures  to  re-inject  oil  or  gas  into 
existing  geologic  structures.  Companies 
should  derive  an  economic  benefit  since 
they  could  store  oil  or  gas  while  waiting 
for  distribution  of  it  or  while  waiting  for 
more  fevorable  economic  conditions. 
The  Federal  government  will  derive  a 
benefit  in  the  form  of  storage  fiees.  The 
economic  benefits  of  subsurfece  storage, 
however,  derived  by  the  companies 
operating  in  NPR-A  or  the  Federal 
government  should  not  be  significant.  In 
2000  BLM  had  in  effect  32  oil  and  gas 
storage  agreements  in  the  lower  48 
states  which  provided  $1,085,605  in 
revenues.  That  averages  out  to  about 
$33,925  in  revenue  payments  to  the 
United  States  per  agreement  We 
anticipate  far  fewer  agreements  in  NPR- 


A  than  in  the  lower  48  with  about  the 
same  average  income  stream  being 
generated  per  agreement.  These  could 
impact  State,  local,  and  tribal 
governments  and  commimities 
positively,  but  only  minimally.  Any 
impacts  on  the  economy,  productivity, 
competition,  or  jobs  should  be  positive, 
but  minimal. 


Waiver,  Suspension,  or  Reduction  of 
Rental  or  Royalty 

The  final  rule  also  allows  for  the 
waiver,  suspension,  or  reduction  of 
rental  or  royalty  on.  NPR-A  leases.  This 
provision  will  have  minimal  economic 
impact.  BLM  will  not  allow  any  waiver, 
suspension,  or  reduction  of  rental  or 
royalty  to  take  place  unless  it 
encouraged  the  greatest  ultimate 
recovery  of  oil  and  gas  or  it  was  in  the 
interest  of  conservation.  Operators  will 
only  get  the  benefit  if  they  proved  to 
BLM  that  they  could  not  successfully 
operate  the  lease  without  the  benefit. 
These  standards  are  high  because  BLM 
believes  we  should  take  these  actions 
only  as  a  last  resort,  to  save  a  lease 
which  "cannot  be  successfully  operated 
under  the  terms  provided  therein."  (42 
U.S.C.  6508). 

Operators  will  benefit  since  they  will 
be  able  to  continue  to  operate  their 
leases.  BLM  will  benefit  as  well  since 
producible  leases  would  not  be  shut 
down  and  the  Federal  government  will 
continue  to  receive  revenue,  albeit  at  a 
reduced  rate.  State,  local,  and  Tribal 
governments  and  commimities  could 
potentially  be  positively  affected  since 
leases  that  would  under  other 
circumstances  be  shut  down,  will 
continue  to  produce*  providing  jobs  and 
revenues  to  local  areas.  Any  impacts  on 
the  economy,  productivity,  competition, 
or  jobs  should  be  positive,  but  minimal. 

Suspensions  of  Operations  and 
Production 

This  final  rule  allows  for  suspension 
of  operations  and  production  for  NPR- 
A  leases.  Suspensions  of  operations  and 
production  give  operators  relief  from 
lease  obligations  when  they  are 
prevented  from  complying  with  the 
obligations  for  reasons  that  are  beyond 
their  control.  During  the  period  of  the 
suspension,  lessees  are  not  required  to 
pay  rental  or  royalty  on  their  lease,  but 
they  do  not  have  beneficial  use  of  their 
lease  during  the  period.  The  lease  term 
will  be  extended  by  the  time  period  of 
the  suspension. 

One  example  where  lease  suspensions 
would  be  appropriate  would  be  where 
an  operator  has  fbimd  oil  and  gas  in 
producible  quantities,  but  there  is  no 
transportation  system  available  to  get 
the  oil  and  gas  to  market.  BLM  will 


I? 1 .1  D-_i««_/i7»i    CT    Mr.    in  I  tVit^raAaii    Anril  11     7009.  / Riil»<«  anH  RfMnilations 


Federal  Register /Vol.  67.  No.  70 /Thursday,  April  11,  2002 /Rules  and  Regulations  17885 


suspend  operations  and  production  on 
the  lease  until  operations  on  the  lease 
resume  or  when  BLM  determines  the 
reason  for  the  suspension  no  longer 
exists. 

Any  economic  impacts  associated 
with  this  provision  should,  in  the  long 
nm.  be  positive.  The  alternative  to 
suspension  would  be  shutting  down 
lease  operations.  This  altemative  is  not 
beneficial  to  the  government  or 
operators.  Short-term  loss  in  rentals  and 
royalties  is  preferable  to  shutting  down 
a  lease  completely.  State  and  local 
governments  and  native  communities 
could  be  positively  impacted  since 
leases  that  would  under  other 
circumstances  be  shut  down,  would,  in 
the  long  run,  continue  to  produce, 
providing  jobs  and  revenues  to  local 
areas.  Any  impacts  on  the  economy, 
productivity,  competition,  or  jobs  would 
be  positive,  but  minimal. 


lease  Extensions 


.  This  final  rule  allows  for  the 
extension  of  unit  leases  if.  from 
anywhere  in  the  unit  there  is: 

(A)  Actual  production  horn  a  well  in 
the  unit  that  meets  the  productivity 
criteria  set  out  in  the  unit  agreement; 

(B)  Actual  or  constmctive  drilling 
operations;  or 

(C)  Actual  or  constructive  reworking 
operations. 

This  provision  should  have  little 
economic  impact  on  the  industry  as  a 
whole,  but  could  make  imitizing  leases 
in  the  NPR-A  more  attractive  to 
individual  operators.  Operators  will  get 
the  benefit  of  diligendy  developing  their 
leases  by  way  of  lease  extensions.  This 
is  a  benefit  to  industry,  since  leases  in 
imits  which  otherwise  would  be 
canceled  will  be  extended  if  there  is 
constmctive  drilling  or  reworking 
within  the  unit. 


Any  economic  impacts  associated 
with  this  provision  should,  in  the  long 
run,  be  positive.  The  altemative  to 
extending  leases  in  the  unit  would  be  to 
cancel  a  lease  and  shut  down 
operations.  This  altemative  is  not 
beneficial  to  the  govenunent  or 
operators.  State,  local,  and  Tribal 
governments  and  communities  would 
be  positively  affected  since  leases  that 
would  under  other  circumstances  be 
shut  down  will  continue  to  operate, 
increasing  the  chances  of  discovering  oil 
and  gas.  If  producible  oil  and  gas  is 
discovered,  the  unit  could  provide  jobs 
and  revenues  to  local  areas.  Any 
impacts  on  the  economy,  productivity, 
competition,  or  jobs  should  be  positive, 
mt  minimal. 


Fixing  Lease  Term  at  10  Years 

Congress  mandated  that  the  initial 
NPR-A  lease  term  be  10  years.  The 
provision  setting  the  lease  term  at  10 
years,  consistent  with  the  Congressional 
mandate,  will  have  little,  if  any, 
economic  impact.  It  could  benefit 
operators  since  the  term  will  be  fixed  at 
10  years  consistent  with  the  statute, 
whereas  xmder  current  regulations,  the 
term  could  be  less.  Longer  lease  terms 
in  the  NPR-A  are  preferable  since  there 
are  difficult  geology  and  harsh  climate 
in  the  NPR-A  make  it  difficult  to 
operate  in  that  region.  Longer  lease 
terms  allow  operators  additional  time  to 
deal  with  the  geologic  and  climatic 
conditions  in  NPR-A. 

Administrative  Provision 

The  provision  that  clarifies  which 
suspension  regulations  apply  to  NPR-A 
is  strictly  administrative  and  has  no 
economic  impact. 
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Listof  Subiects 

43  CFR  Part  3130 

Alaska,  Government  contracts. 
Mineral  royalties.  Oil  and  gas 
exploration.  Oil  and  gas  reserves.  Public 
lands-mineral  resoiuces.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

43  CFR  Part  3160 

Administrative  practice  and 
procediire,  Govenunent  contracts. 
Indians-lands,  Mineral  royalties.  Oil. and 
gas  exploration,  Penalties.  Public  lands- 
mineral  resoiuces.  Reporting  and 
recordkeeping  requirements. 

Dated:  March  25,  2002. 
Rebecca  W.  Watson, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  and  under  the  authorities 
cited  below,  amend  Title  43.  Subtitle  B. 
Chapter  n,  Subchapter  C,  Parts  3130  and 
3160  as  follows: 


PART  3130— OIL  AND  GAS  LEASING: 
NATIONAL  PETROLEUM  RESERVE- 
ALASKA 

1.  Revise  the  authority  citation  for 
part  3130  to  read  as  follows: 

Authority:  42  U.S.C.  6508. 43  U.S.C.  1733 
and  1740. 

2.  Revise  §  3130.4-2  to  read  as 
follows: 


§3130.4-2 

The  primary  term  of  an  NPR-A  lease 
is  10  years. 

3.  Add  §  3133.3  and  §  3133.4  to 
subpart  3133  to  read  as  follows: 

§  31 33.3    Under  what  circumstances  wHI 
BLM  waive,  suspend,  or  reduce  the  rental, 
royalty,  or  minimum  royalty  on  my  NPR-A 
lease? 

(a)  BLM  will  waive,  suspend,  or 
reduce  the  rental,  royalty,  or  minimum 
royalty  of  your  lease  if  BLM  finds  that — 

(1)  It  encourages  the  greatest  ultimate 
recovery  of  oil  or  gas  or  it  is  in  the 
interest  of  conservation;  and 

(2)  You  cant  successfully  operate  the 
lease  imder  its  terms.  This  means  that 
your  cost  to  operate  the  lease  exceeds 
income  from  the  lease. 

(b)  If  the  subsiuface  estate  is  held  by 

a  regional  corporation,  BLM  will  consult 
with  the  regional  corporation,  in 
accordance  with  43  CFR  2650.4-3, 
before  approving  an  action  under  this 
section.  Regional  corporation  is  defined 
in  43  U.S.C.  1602. 

§3133.4    How  do  I  apply  for  a  wahrnr, 
suspension  or  reduction  of  rental,  royalty  or 
minimum  royalty  for  my  NPn-A  lease? 

(a)  Submit  to  BLM  your  application 
and  in  it  describe  the  relief  you  are 
requesting  and  include — 

(1)  The  lease  serial  niunber; 

(2)  The  niunber.  location  and  status  of 
each  well  drilled; 

(3)  A  statement  that  shows  the 
aggregate  amoimt  of  oil  or  gas  subject  to 
royalty  for  each  month  covering  a 
period  of  at  least  six  months 
immediately  before  the  date  you  filed 
the  application; 

(4)  The  number  of  wells  counted  as 
producing  each  month  and  the  average 
production  per  well  per  day; 

(5)  A  detailed  statement  of  expenses 
and  costs  of  operating  the  entire  lease: 

(6)  All  facts  that  demonstrate  that  you 
can't  successfully  operate  the  wells 
under  the  terms  of  the  lease; 

(7)  The  amount  of  any  overriding 
royalty  and  payments  out  of  production 
or  similar  interests  applicable  to  your 
lease;  and 

(8)  Any  other  information  BLM 
requires. 

(d)  Your  application  must  be  signed 
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(1)  All  record  title  holders  of  the 
lease;  or 

(2)  By  the  operator  on  behalf  of  all 
record  title  holders. 

4.  Revise  the  subpart  3135  heading  to 
read  as  follows: 

Subpart  3135— Transfers,  Extensions, 
Consolidations,  and  Suspensions 

5.  Add  §§  3135.2  through  3135.8  as 
follows: 

S  31 35.2    Undw  wtiat  circumstances  will 
BLM  raquira  a  suspension  of  opsralions 
and  production  or  approve  my  request  for 
a  suspension  of  operations  and  production 
for  my  lease? 

(a)  BLM  will  require  a  suspension  of 
operations  and  production  or  approve 
your  request  for  a  suspension  of 
operations  and  production  for  your 
lease(s)  if  BLM  determines  that — 

(1)  It  is  in  the  interest  of  conservation 
of  natural  resources; 

(2)  It  encourages  the  greatest  ultimate 
recovery  of  oil  and  gas,  such  as  by 
encouraging  the  planning  and 
construction  of  a  transportation  system 
to  a  new  area  of  discovery;  or 

(3)  It  mitigates  reasonably  foreseeable 
and  significantly  adverse  effects  on 
surface  resources. 

(b)  BLM  will  suspend  operations  and 
production  for  your  lease  if  it 
determines  that,  despite  the  exercise  of 
due  care  and  diligence,  you  can't 
comply  with  your  lease  requirements  for 
reasons  beyond  your  control. 

(c)  If  BLM  requires  a  suspension  of 
operations  and  production  or  approves 
your  request  for  a  suspension  of 
operations  and  production,  the 
suspension — 

(1)  Stops  the  running  of  your  lease 
term  and  prevents  it  from  expiring  for 
as  loiig  as  the  suspension  is  in  effect; 

{2)Relieves  you  of  your  obligation  to 
pay  rent,  royalty,  or  minimum  royalty 
during  the  suspension;  and 

(3)  Prohibits  you  from  operating  on, 
producing  from,  or  having  any  other 
beneficial  use  of  your  lease  during  the 
suspension.  However,  you  must 
continue  to  perform  necessary 
maintenance  and  safety  activities. 

13135^    How  do  I  apply  for  a  suspension 
of  operations  and  production? 

(a)  You  must  submit  to  BLM  an 
application  stating  the  circiunstances 
that  are  beyond  your  reasonable  control 
that  prevent  you  from  operating  or 
producing  your  lease(s). 

Cb)  Your  suspension  application  must 
be  signed  by — 

(1)  All  record  title  holders  of  the 
lease;  or 

(2)  The  operator  on  behalf  of  the 
record  title  holders  of  the  leases 
committed  to  an  approved  agreement. 


(c)  You  must  submit  your  application 
to  BLM  before  your  lease  expires. 

(d)  Your  application  must  be  for  your 
entire  lease. 

§3135.4    When  is  a  suspension  of 
operations  and  production  effective? 
A  suspension  of  operations  and 
production  is  effective — 

(a)  The  first  day  of  the  month  in 
which  you  file  the  application  for 
suspension  or  BLM  requires  the 
suspension;  or 

(b)  Any  other  date  BLM  specifies  in 
the  decision  document.' 

§3135.5  When  should  I  stop  peying  rental 
or  royalty  after  BLM  requires  or  approves  a 
suspension  of  operations  and  production  ? 

You  should  stop  paying  rental  or 
royalty  on  the  first  day  of  the  month  that 
the  suspension  is  effective.  However,  if 
there  is  any  production  sold  or  removed 
during  that  month,  you  must  pay  royalty 
on  that  production. 

§  31 35.6    When  will  my  suspension 
terminate? 

(a)  Your  suspension  terminates — 

(1)  On  the  first  day  of  the  month  in 
which  you  begin  to  operate  or  produce 
on  your  lease  with  BLM  approval;  or 

(2)  The  date  BLM  specifies  in  a 
written  notice  to  you. 

(b)  You  must  notify  BLM  at  least  24 
hours  before  you  begin  operations  or 
production  imder  paragraph  (a)(1)  of 
this  section. 

§  31 35.7  What  effect  does  a  suspension  of 
operations  and  production  have  on  ttte  term 
of  my  lease? 

(a)  Primary  term.  If  BLM  grants  a 
suspension  of  operations  and 
production  for  your  lease,  the 
suspension  stops  the  running  of  the 
primary  term  of  your  lease  for  the 
period  of  the  suspension. 

(b)  Extended  term.  If  your  lease  is  in 
its  extended  term,  a  suspension  holds 
your  lease  in  its  extended  term  for  the 
period  of  the  suspension  as  if  it  were  in 
production. 

§3135.8    N  BLM  requlree a  suspenelon  or 
grants  my  request  for  a  suspension  of 
operations  and  production  for  my  lease, 
wtien  must  I  next  pey  advance  annual 
rental,  royalty,  or  minimum  royelty? 

(a)  You  are  not  required  to  submit 
your  next  rental  or  minimimi  royalty 
payment  until  the  date  the  suspension 
terminates.  Therefore,  if  your 
suspension  begins  in  month  3  of  lease 
year  A  and  ends  in  month  2  of  lease 
year  B,  you  must  submit  your  rental 
payment  for  lease  year  B  when  your 
suspension  ends.  BLM  will  send  a 
written  notice  to  the  lessee  and  operator 
stating  that  the  suspension  is  terminated 
and  the  date  your  rental  payment  for 


lease  year  B  is  due  to  MMS.  BLM's 
notice  also  will  state  when  you  must 
pay  any  Tninimiim  royalty  due  for  lease 
year  A.  Your  minimum  royalty  for  lease 
year  B  will  be  due  at  the  end  of  that 
year. 

(b)  If  you  remove  or  sell  any 
production  fit)m  the  lease  during  the 
term  of  the  suspension,  you  must  pay 
royalty  on  that  production. 

6.  Add  a  new  subpart  3137  to  part 
3130  to  read  as  follows: 

Sut)part  3137— Unitization 
Agreements— Natlonal  Petroleum 
Reserve- Alaska 

Sec. 

3137.5    What  terms  do  I  need  to  loiow  to 
understand  this  subpart? 

General 

3137.10    What  benefits  do  I  receive  for 
entering  into  a  unit  agreement? 

Application 

3137.15    If  the  Federal  lands  constitute  less 
-    than  10  percent  of  the  lands  in  the 

proposed  unit  area,  is  the  unit  agreement 
subject  to  Federal  regulations  or 
approval? 

3137.20  Is  there  a  standard  unit  agreement 
form? 

3137.21  What  must  I  include  in  a  NPR-A 
unit  agreement? 

3137.22  What  are  the  size  and  shape 
requirements  for  a  unit  area? 

3137.23  What  must  I  include  in  my  NPR- 
A  unitization  application? 

3137.24  Why  would  BLM  reject  a  imit 
agreement  application? 

3137.25  How  will  the  parties  to  the  unit 
know  if  BLM  approves  the  unit 
agreement? 

3137.26  When  is  a  unit  agreement  effective? 

3137.27  What  effect  do  subsequent 
contracts  or  obligations  have  on  the  unit 
agreement? 

3137.28  What  oil  and  gas  resources  of 
committed  tracts  does  the  unit  agreement 
include? 

Development 

3137.40  What  initial  development 
obligations  must  I  dehne  in  a  unit 
agreement? 

3137.41  What  continuing  development 
obligations  must  I  define  in  a  unit 
agreement? 

Optional  Terms 

3137.50  What  optional  terms  may  I  include 
in  a  luiit  agreement? 

3137.51  Under  what  conditions  does  BLM 
permit  multiple  unit  operators? 

3137.52  How  may  I  modify  the  unit 
agreement? 

Unit  Agreement  Operating  Requirements 

3137.60  As  the  unit  operator,  what  are  my 
obligations? 

3137.61  How  do  I  change  unit  operators? 

3137.62  What  are  my  liabilities  as  a  former 
unit  operator? 

3137.63  What  are  my  liabilities  after  BLM 
approves  me  as  the  new  unit  operator? 
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3137.64    As  a  unit  operator,  what  must  I  do 
to  prevent  or  compensate  for  drainage? 

Development  Requirements 

3137.70  What  must  I  do  to  meet  initial 
development  obligations? 

3137.71  What  must  I  do  to  meet  continuing 
development  obligations? 

3137.72  What  if  reasons  beyond  my  control 
prevent  me  from  meeting  the  initial  or  a 
continuing  development  obligation  by 
the  time  the  unit  agreement  specifies? 

3137.73  What  will  BLM  do  after  I  submit  a 
1     plan  to  meet  continuing  development 

{     obligations? 

3137.74  What  must  I  do  after  BLM  approves 
my  continuing  development  obligations 
plan? 

3137.75  May  I  perform  additional 
development  outside  established 

I     participating  areas  to  fulfill  continuing 
I     development  obligations? 
3!l37.76    What  happens  if  I  do  not  meet  a 
continuing  development  obligation? 

Participating  Areas 

3137.80  What  are  participating  areas  and 
how  do  they  relate  to  the  unit 
agreement? 

3137.81  What  is  the  function  of  a 
participating  area? 

3137.82  What  are  productivity  criteria? 

3137.83  What  establishes  a  participating 
area? 

3137.84  What  must  I  submit  to  BLM  to 
establish  a  new  participating  area^  or 
modify  an  existing  participating  area? 

3137.85  What  is  the  effective  date  of  a 
participating  area? 

3137.86  What  happens  to  participating  area 
when  I  obtain  new  information 
demonstrating  that  the  participating  area 
should  be  larger  or  smaller  than 
previously  determined? 

il37.87    What  must  I  do  if  there  are 

unleased  Federal  tracts  in  a  participating 
area? 

3137.88  What  happens  when  a  well  outside 
a  participating  area  does  not  meet  the 
productivity  criteria? 

3137.89  How  does  production  allocation 
occur  from  wells  that  do  not  meet  the 
productivity  criteria? 

3137.90  Who  must  operate  wells  that  do  not 
meet  the  productivity  criteria? 

3137.91  When  will  BLM  allow  a  well 
previously  determined  to  be  a  non-unit 
well  to  be  used  in  estabUshing  or 
modifying  a  PA? 

:  1137.92  When  does  a  participating  area 
terminate? 

>roduction  Allocation 

3137.100    How  must  I  allocate  production  to 
[      the  United  States  when  a  participating 
'       area  includes  unleased  Federal  lands? 

Obligations  and  Extensions 

3137.110  Do  the  terms  and  conditions  of  a 
unit  agreement  modify  Federal  lease 
stipulations? 

3137.111  When  will  BLM  extend  the 
primary  term  of  all  leases  committed  to 
a  unit  agreement? 

3137.112  What  happens  if  I  am  prevented 
from  performing  actual  or  constructive 
drilling  or  reworking  operations? 


Change  in  Ownership 

3137.120    As  a  transferee  of  an  interest  in  a 
unitized  NPR-A  lease,  am  I  subject  to  the 
terms  and  conditions  of  the  unit 
agreement? 

Unit  Termination 

3137.130  Under  what  circumstances  will 
BLM  approve  a  voluntary  termination  of 
the  unit? 

3137.131  What  happens  if  the  unit 
terminated  before  the  unit  operator  met 
the  initial  development  obligations? 

3137.132  What  if  I  do  not  meet  a  continuing 
development  obligation  before  I  establish 
any  participating  area  in  the  unit? 

3137.133  After  participating  areas  are 
established,  when  does  the  unit 
terminate? 

3 1 3  7. 1 34    What  happens  to  committed 

leases  if  the  unit  terminates? 
3137.135  What  are  the  unit  operator's 

obligations  after  unit  termination? 

Appeals 

3137.150    How  do  I  appeal  a  decision  that 
BLM  issues  under  this  subpart? 

Sut>part  3137— Unitization 
Agreements— National  Petroleum 
Reserve-Alaska 

§3137.5    What  terms  do  I  need  to  know  to 
understand  this  subpart? 

As  used  in  this  subpart — 

Actual  drilling  means  operations  you 
conduct  that  are  similar  to  those  that  a 
person  seriously  looking  for  oil  or  gas 
could  be  expected  to  conduct  in  that 
particular  area,  given  the  existing 
knowledge  of  geologic  and  other 
pertinent  facts  about  the  area  to  be 
drilled.  The  term  includes  the  testing, 
completing,  or  equipping  of  the  drill 
hole  (casing,  tubing,  packers,  pumps, 
etc.)  so  that  it  is  capable  of  producing 
oil  or  gas.  Actual  drilling  operations  do 
not  include  preparatory  or  preliminary 
work  such  as  grading  roads  and  well 
sites,  or  moving  equipment  onto  the 

lease. 

Actual  production  means  oil  or  gas 
flowing  from  the  wellbore  into 
treatment  or  sales  facilities. 

Actual  reworking  operations  means 
reasonably  continuous  well-bore 
operations  such  as  fracturing,  acidizing, 
and  tubing  repair. 

Committed  tract  medns — 

(1)  A  Federal  lease  where  all  record 
tide  holders  and  all  operating  rights 
owners  have  agreed  to  the  terms  and 
conditions  of  a  unit  agreement, 
committed  their  interest  to  the  imit;  or 

(2)  A  State  lease  or  private  parcel  of 
land  where  all  oil  and  gas  lessees  and 
all  operating  rights  owners  or  the 
owners  of  unleased  minerals  have 
agreed  to  the  terms  and  conditions  of  a 
unit  agreement. 

Constructive  drilling  means  those 
activities  that  are  necessary  to  prepare 


for  actual  drilling  that  occur  after  BLM 
approves  an  application  to  drill,  but 
before  you  actually  drill  the  well.  These 
include,  but  are  not  limited  to,  activities 
such  as  road  and  well  pad  construction, 
and  drilling  rig  and  equipment  set-up. 

Constructive  reworking  operations 
means  activities  that  are  necessary  to 
prepare  for  well-bore  operations.  These 
may  include  rig  and  equipment  set-up 
and  pit  construction. 

Continuing  development  obligations 
means  a  program  of  development  or 
operations  you  conduct  that,  after  you 
complete  initial  obligations  defined  in  a 
unit  agreement — 

(1)  Meets  or  exceeds  the  rate  of  non- 
unit  operations  in  the  vicinity  of  the 
unit;  and 

(2)  Represents  an  investment 
proportionate  to  the  size  of  the  area 
covered  by  the  unit  agreement. 

Drainage  means  the  migration  of 
hydrocarbons,  inert  gases  (other  than 
heliimi),  or  associated  resources  caused 
by  production  from  other  wells. 

NPR-A  lease  means  any  oil  and  gas 
lease  within  the  boimdaries  of  the  NPR- 
A,  issued  and  administered  by  the 
United  States  imder  the  Naval 
Petroleum  Reserves  Production  Act  of 
1976,  as  amended  (42  U.S.C.  6501- 
6508),  that  authorizes  exploration  for 
and  removal  of  oil  and  gas. 

Operating  rights  (working  interest) 
means  any  interest  you  hold  that  allows 
you  to  explore  for,  develop,  and 
produce  oil  and  gas. 

Participating  area  means  those 
committed  tracts  or  portions  of  those 
committed  tracts  within  the  unit  area 
that  contain  a  well  meeting  the 
productivity  criteria  specified  in  the 
unit  agreement. 

Primary  target  means  the  principal 
geologic  formation  that  you  intend  to 
develop  and  produce. 

Producible  interval  means  any  {)ool, 
deposit,  zone,  or  portion  thereof  capable 
of  producing  oil  or  gas. 

Record  title  means  legal  ownership  of 
an  oil  and  gas  lease  recorded  in  BLM's 
records. 

Tract  means  land  that  may  be 
included  in  an  NPR-A  oil  and  gas  unit 
agreement  and  that  may  or  may  not  be 
in  a  Federal  lease. 

Unit  agreement  means  a  BLM- 
approved  agreement  to  cooperate  in 
exploring,  developing,  operating  and 
sharing  in  production  of  all  or  part  of  an 
oil  or  gas  pool,  field  or  like  area, 
includUng  at  least  one  NPR-A  lease, 
without  regard  to  lease  boundaries  and 
ownership. 

Unit  area  means  all  tracts  committed 
to  a  BLM-approved  unit.  Tracts  not 
committed  to  the  unit,  even  though  they 
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may  be  within  the  external  unit 
boundary,  are  not  part  of  the  imit  area. 

Unit  operations  are  all  activities 
associated  with  exploration, 
development  drilling,  and  production 
operations  the  unit  operator(s)  conducts 
on  committed  tracts. 

General 

13137.10    What  benefits  do  I  receive  for 
•ntaring  into  a  unK  agreement? 

(a)  Each  individual  tract  committed  to 
the  imit  agreement  meets  its  hill 
performance  obligation  if  one  or  more 
tracts  in  the  unit  meets  the  development 
or  production  requirements; 

(b)  Production  bom  a  well  that  meets 
the  productivity  criteria  (see  §  3137.82 
of  this  subpart)  under  the  unit 
agreement  extends  the  term  of  all  NPR- 
A  leases  committed  to  the  unit 
agreement  as  provided  in  §  3137.111  of 
this  subpart; 

(c)  You  may  drill  within  the  unit 
without  regard  to  certain  lease 
restrictions,  such  as  lease  boundaries 
within  the  unit  and  spacing  offsets;  and 

(d)  You  may  consolidate  operations 
and  permittii^  and  reporting 
requirements. 

Application 

13137.15    IfthaFeclarallandaconstttut* 
IMS  ttian  10  percent  of  the  land*  in  the 
proposed  unit  area,  is  ttte  unit  agreement 
subject  to  Federal  regulations  or  approval? 

If  the  Federal  lands  constitute  less 
than  10  percent  of  the  lands  in  the 
proposed  unit  area — 

(a)  You  may  use  a  unit  agreement 
approved  by  the  State  and/or  a  native 
corporation; 

(b)  BLM  will  authorize  commitment 
of  the  Federal  lands  to  the  imit  if  it 
determines  that  the  unit  agreement 
protects  the  public  interest;  or 

(c)  As  unit  operator  you  may  ask  BLM 
to  approve  and  administer  the  unit.  If 
BLM  agrees  to  approve  and  administer 
the  imit,  you  must  follow,  and  BLM  will 
administer,  the  regulations  in  this 
subpart  and  43  CFR  part  3160. 

13137.20    Is  there  a  standard  unit 
tfonn? 


There  is  no  standard  unit  agreement 
form.  BLM  will  accept  any  unit 
agreement  format  if  it  protects  the 
public  interest  and  includes  the 
mandatory  terms  required  in  §  3137.21 
of  this  subpart. 

13137.21    What  must  I  include  in  an  NPR- 
A  unit  agraement? 

(a)  Your  ^4PR-A  unit  agreement  must 
include — 

(1)  A  description  of  the  unit  area  and 
any  geologic  and  engineering  factors 
upon  which  you  are  basing  the  area; 


(2)  Initial  and  continuing 
development  obligations  (see  §§  3137.40 
and  3137.41  of  this  subpart); 

(3)  The  proposed  participating  area 
size  and  proposed  well  locations  (see 
§  3137.80(b)  of  this  subpart); 

(4)  A  provision  that  acknowledges 
BLM's  authority  to  set  or  modify  die 
quantity,  rate,  and  location  of 
development  and  production;  and 

(5)  Aay  optional  terms  which  are 
authorized  in  §  3137.50  of  this  subpart 
you  choose  to  include  in  the  unit 
agreement 

(b)  You  must  include  in  the  unit 
agreement  any  additional  terms  and 
conditions  that  result  from  consultation 
with  BLM.  After  your  initial 
application,  BLM  may  request 
additional  supporting  documentation. 

§3137.22    What  are  the  size  and  shape 
requirements  for  a  unit  area? 

(a)  The  unit  area  must — 

(1)  Consist  of  tracts,  each  of  which 
must  be  contiguous  to  at  least  one  other 
tract  in  the  unit,  that  are  located  so  that 
you  can  perform  operations  and 
production  in  an  efficient  and  logical 
manner;  and 

(2)  Include  at  least  one  NPR-A  lease. 

(b)  BLM  may  limit  the  size  and  shape 
of  the  unit  considering  the  type,  amount 
and  rate  of  the  proposed  development 
and  production  and  the  location  of  the 
oil  or  gas. 

S  31 37.23    What  must  I  include  In  my  NPfl- 
A  unitization  application? 

Your  unitization  application  to  BLM 
must  include — 

(a)  The  proposed  unit  agreement: 

(b)  A  map  showing  the  proposed  unit 
area; 

(c)  A  list  of  committed  tracts 
including,  for  each  tract,  the — 

(1)  Legal  land  description  and 
acreage: 

(2)  Names  of  persons  holding  record 
title  interest: 

(3)  Names  of  persons  owning 
operating  rights;  and 

(4)  Name  of  the  unit  operator. 

(d)  You  must  certify — 

(1)  That  you  invited  all  owners  of  oil 
and  gas  rights  (leased  or  unleased)  and 
lease  interests  (record  title  and 
operating  rights)  within  the  external 
boundary  of  the  unit  area  described  in 
the  application  to  join  the  unit; 

(2)  That  there  are  sufficient  tracts 
committed  to  the  unit  agreement  to 
reasonably  operate  and  develop  the  unit 
area: 

(3)  The  commitment  status  of  all 
tracts  within  the  area  proposed  for 
unitization;  and 

(4)  That  you  accept  unit  obligations 
under  §  3137.60  of  this  subpart. 


(e)  Evidence  of  acceptable  bonding; 

(f)  A  discussion  of  reasonably 
foreseeable  and  significantly  adverse 
effects  on  the  surface  resources  of  NPR- 
A  and  how  unit  operations  may  reduce 
impacts  compared  to  individual  lease    , 
operations:  and 

(g)  Other  documentation  BLM  may 
request.  BLM  may  require  additional 
copies  of  maps,  plats,  and  other  similar 
exhibits. 

f  31 37.24    Why  would  BLM  reject  a  unit 
agreement  application? 

BLM  will  reject  a  unit  agreement 
application — 

(a)  That  does  not  address  all 
mandatory  terms,  including  those 
required  under  §  3137.21(b)  of  this 
subpart; 

(b)  If  the  unit  operator — 

(1)  Has  an  unsatisfactory  record  of 
complying  with  applicable  laws, 
regiUations,  the  terms  of  any  lease  or 
permit,  or  the  requirements  of  any 
notice  or  order;  or 

(2)  Is  not  qualified  to  operate  within 
NPR-A  imder  applicable  laws  and 
regulations: 

(c)  That  does  not  conserve  natural 
resources; 

(d)  That  is  not  in  the  public  interest; 

(e)  That  does  not  comply  with  any 
special  conditions  in  effect  for  any  part 
of  the  NPR-A  that  the  unit  or  any  lease 
subject  to  the  unit  would  affect;  or 

(f)  That  does  not  comply  with  the 
requirements  of  this  subpart. 

§3137.25    How  will  the  parties  to  the  unit 
luiow  if  BLM  approves  the  unit  agreement? 

BLM  will  notify  the  unit  operator  in 
writing  when  it  approves  or  disapproves 
the  proposed  unit  agreement.  The  unit 
operator  must  notify,  in  writing,  all 
parties  to  the  unit  agreement  within  30 
calendar  days  after  receiving  BLM's 
notice  of  approval  of  disapproval. 

§3137.26    When  is  a  unit  agrsement 
enecDver 

The  unit  agreement  is  effective  on  the 
date  BLM  approves  it. 

§3137.27    ¥Vhat  effect  do  subsequent 
comracis  or  obHgationa  have  on  the  unit 


No  subsequent  contract  or 
obligation — 

(a)  Modifies  the  terms  or  conditions  of 
the  unit  agreement:  or 

(b)  Relieves  the  unit  operator  of  any 
ri^t  or  obligation  under  the  unit . 
agreement. 

§3137.28  What  oil  and  gas  resources  of 
committed  tracts  does  the  unK  agreement 
Include? 

A  unit  agreement  includes  all  oil  and 
gas  resources  of  committed  tracts  unless 
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BLM  approves  unit  agreement  terms  to 
the  contrary  pursuant  to  §  3137.50  of 
this  subpart. 

Development 

§3137.40    What  Initial  development 
obligations  must  I  define  in  a  unK 
agreement? 
Your  unit  agreement  must  define — 

(a)  The  number  of  wells  you 
anticipate  will  be  necessary  to  assess  the 
reservoir  adequately; 

(b)  A  primary  target  for  each  well; 

(c)  A  schedule  for  starting  and 
completing  drilling  operations  for  each 
well;  and 

(d)  The  time  between  starting 
operations  on  a  well  to  the  start  of 
operations  on  the  next  well. 

§3137.41    What  continuing  development 
obligations  must  I  define  In  a  unit 
agreement? 

A  unit  agreement  must  obligate  the 
operator  to  a  program  of  exploration  and 
development  (see  §  3137.71)  that,  after 
completion  of  the  initial  obligations — 

(a)  Meets  or  exceeds  the  rate  of  non- 
unit  operations  in  the  vicinity  of  the 
unit;  and 

(b)  Represents  an  investment 
proportionate  to  the  size  of  the  area 
covered  by  the  unit  agreement. 

Optional  Terms 

§  31 37.50    What  optional  terms  may  I 
include  in  a  unit  agreement? 

BLM  may  approve  the  following 
optional  terms  for  a  unit  agreement  if 
they  promote  additional  development  or 
enhanced  production  potential — 

(a)  Limiting  the  unit  agreement  to 
certain  formations  and  their  intervals; 

(b)  Multiple  unit  operators  (see 
§3137.51  of  this  subpart); 

(c)  Allowing  modification  of  the  unit 
agreement  terms  if  less  than  100  percent 
of  the  parties  to  the  unit  agreement  (see 
§  3137.52  of  this  subpart)  agree  to  the 
modification;  or 

(d)  Other  terms  that  BLM  determines 
will  promote  the  greatest  economic 
recovery  -of  oil  and  gas  consistent  with 
applicable  law. 

§  31 37.51    Under  what  conditions  does 
BLM  psrmit  multiple  unit  operators? 

BLM  permits  multiple  unit  operators 
inly  if  die  unit  agreement  defines — 

(a)  The  conditions  under  which 
additional  unit  operators  are  acceptable; 

(b)  The  responsibilities  of  the 
different  operators,  including  obtaining 
BLM  approvals,  reporting,  paying 
Federal  royalties  and  conducting 
operations; 

(c)  Which  unit  operators  are  obligated 
to  ensure  bond  coverage  for  each  NPR- 
A  lease  in  the  unit; 


(d)  The  consequences  if  one  or  more 
unit  operators  defaults.  For  example,  if 
an  operator  defaults,  the  unit  agreement 
would  list  which  unit  operators  would 
conduct  that  operator's  operations  and 
ensure  bonding  of  those  operations;  and 

(e)  Which  unit  operator  is  responsible 
for  unit  obligations  not  specifically 
assigned  in  the  unit  agreement. 

§  31 37.52    How  may  I  modify  the  unit 
agreement? 

(a)  You  may  modify  a  unit  agreement 

if— 

(1)  All  current  parties  to  the  unit 
agreement  agree  to  the  modification;  or 

(2)  You  meet  the  requirements  of  the 
modification  provision  in  the  unit 
agreement.  The  modification  provision 
must  identify  which  parties,  and  what 
percentage  of  those  parties,  must 
consent  to  each  type  of  modification. 

(b)  You  must  suomit  to  BLM  an 
application  for  modification.  The 
application  must  include  the 
following — 

(1)  The  operator  must  certify  that  the 
necessary  parties  have  agreed  to  the 
modification;  and 

(2)  If  the  unit  agreement  modification 
alters  the  current  allocation  schedule, 
you  must  submit  to  BLM  both  a — 

(i)  Description  of  the  new  allocation 
methodology;  and 
(ii)  New  allocation  schedule. 

(c)  A  modification  is  not  effective 
unless  BLM  approves  it.  After  BLM 
approves  the  modification,  it  is  effective 
retroactively  to  the  date  you  filed  a 
complete  application  for  modification. 
However,  BLM  may  approve  a  different 
effective  date  if  you  request  it  and 
provide  acceptable  justification. 

(d)  BLM  will  reject  modifications  that 
do  not  comply  with  BLM  regulations  or 
applicable  law. 

Unit  Agreement  Operating 
Requirements 


I 


§3137.60    As  the  unit  operator,  what  are 
my  obligations? 
As  the  unit  operator — 

(a)  You  must  comply  with  the  terms 
and  conditions  of  the  unit  agreement. 
Federal  laws  and  regulations,  lease 
terms  and  stipulations,  and  BLM  notices 
and  orders: 

(b)  You  must  provide  to  BLM 
evidence  of  acceptable  bonding. 
Acceptable  bonding  means  a  bond  in  an 
amount  which  is  no  less  than  the  sum 
of  the  individual  Federal  bonding 
requirements  for  each  of  the  NPR-A 
leases  committed  to  the  unit.  You  may 
also  meet  this  requirement  if  you  add 
the  unit  operator  as  a  principal  to  lease 
bonds  to  reach  the  required  amount;  and 

(c)  The  bond  must  be  payable  to  the 
Secretary  of  the  Interior. 


§  31 37.61    How  do  I  Changs  unit  operators? 

(a)  To  change  unit  operators,  the  new 
unit  operator  must  submit  to  BLM — 

(1)  Statements  that— 

(i)  It  accepts  unit  obligations;  and 
(ii)  The  percentage  of  required  interest 

owners  consented  to  a  change  of  unit 

operator;  and 

(2)  Evidence  of  acceptable  bonding 
(see  §  3137.60(b)  of  this  subpart). 

(b)  The  effective,  date  of  the  change  in 
unit  operator  is  the  date  BLM  approves 
the  new  unit  operator. 

§  31 37.62    What  are  my  liabilities  as  a 
former  unK  operator?  - 

You  are  responsible  for  all  duties  and 
obligations  of  the  unit  agreement  that 
accrued  while  you  were  unit  operator 
up  to  the  date  BLM  approves  a  new  unit 
operator. 

§  31 37.63    What  are  my  liat>ilKies  after  BLM 
approves  me  as  the  new  unK  operator? 

(a)  After  BLM  approves  the  change  in 
unit  operator,  you,  as  the  new  unit 
operator,  assume  full  liability,  joinUy 
and  severally  with  the  record  tide  and 
operating  rights  owners,  except  as 

-  otherwise  provided  in  paragraph  (c)  of 
this  section  and  to  the  extent  permitted 
by  law,  for — 

(1)  Compliance  with  the  terms  and 
conditions  of  the  unit  agreement. 
Federal  laws  and  regulations,  lease 
terms  and  stipulations,  and  BLM  notices 
and  orders; 

(2)  Plugging  unplugged  wells  and 
reclaiming  unreclaimed  facilities  that 
were  installed  or  used  before  the 
effective  date  of  the  change  in  unit 
operator  (this  liability  is  joint  and 
several  with  the  former  unit  operator): 

and 

(3)  Those  liabilities  accruing  during 
the  time  yoil  are  unit  operator. 

(b)  Your  liability  includes,  but  is  not 
limited  to — 

(1)  Rental  and  royalty  payments; 

(2)  Protecting  the  unit  from  loss  due 
to  drainage  as  provided  in  §  3137.64  of 
this  subpart; 

(3)  Well  plugging  and  abandonment; 

(4)  Surface  reclamation; 

(5)  All  environmental  remediation  or 
restoration  required  by  law,  regulations, 
lease  terms,  or  conditions  of  approval: 
and 

(6)  Other  requirements  related  to  unit 

operations. 

(c)  Your  liability  for  royalty  and  other 
payments  on  the  unit  is  limited  by 
section  102(a)  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982.  as 
amended  (30  U.S.C.  1712(a)). 


§  31 37.64    As  a  unK  operator,  what  must  I 
do  to  prevent  or  compensate  for  drainage? 

You  must  prevent  uncompensated 
drainage  of  oil  and  gas  from  unit  land 
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by  wells  on  land  not  subject  to  the  unit 
agreement.  Permissible  means  of 
satisfying  the  obligation  include — 

(a)  Drilling  a  protective  well  if  it  is 
economically  feasible.  For  this  subpart, 
economically  feasible  means  producing 
a  sufficient  quantity  of  oil  or  gas  from 

a  protective  well  in  the  unit  for  a 
reasonable  profit  above  the  cost  of 
drilling,  completing  and  operating  the 
protective  well; 

(b)  Pajring  compensatory  royalty; 

(c)  Forming  other  agreements,  or 
modifying  existing  agreements,  that 
allow  the  tracts  committed  to  the  unit 
agreement  to  share  in  production  after 
the  effective  date  of  the  new  or  modified 
agreement;  or 

(d)  BLM  may  require  additional 
measiu«s  to  prevent  uncompensated 
drainage. 

Development  Requirements 

13137.70    WTiat  must  I  do  to  meet  initM 
development  obligations? 

(a)  To  meet  initial  development 
obligations  by  the  time  specified  in  yoin 
unit  agreement  you  must — 

(1)  Drill  the  required  test  weU(s)  to  the 
primary  target; 

(2)  Drill  at  least  one  well  that  meets 
the  productivity  criteria  [see  §  3137.82 
of  this  subpart);  or 

(3)  Establish,  to  BLM's  satisfaction, 
that  further  drilling  to  meet  the 
productivity  criteria  is  unwarranted  or 
impracticable. 

(d)  You  must  certify  to  BLM  that  you 
met  initial  development  obligations  no 
later  than  60  calendar  days  after  meeting 
the  obligations.  BLM  may  require  you  to 
supply  dociunentation  that  supports 
your  certification. 

§3137.71    What  must  I  do  to  meet 
continuing  development  obligations? 

(a)  Once  you  meet  initial  development 
obligations,  you  must  perform 
additional  development.  Work  you  did 
before  meeting  initial  development 
obligations  is  not  continuing 
development.  Ckintinuing  development 
includes  the  following  operations — 

(1)  Drilling,  testing,  or  completing 
additional  wells  to  the  primary  target  or 
other  unit  formations; 

(2)  Drilling  or  completing  additional 
wells  that  establish  production  of  oil 
and  gas; 

(3)  Recompleting  wells  or  other 
operations  that  establish  new  unit 
production;  or 

(4)  Drilling  existing  wells  to  a  deeper 
target. 

(d)  No  later  than  90  calendar  days 
after  meeting  initial  development 
obligations,  submit  to  BLM  a  plan  that 
describes  how  you  will  meet  continuing 
development  obligations.  You  must 


submit  to  BLM  updated  continuing 
obhgation  plans  as  soon  as  you 
determine  that,  for  whatever  reason,  the 
plan  needs  amending. 

(1)  If  you  have  drilled  a  well  that 
meets  the  productivity  criteria,  your 
plan  must  describe  the  activities  to  fully 
develop  the  oil  and  gas  field. 

(2)  If  you  fulfilled  your  initial 
development  obligations,  but  did  not 
establish  a  well  that  meets  the 
productivity  criteria,  your  plan  must 
describe  the  further  actual  or 
constructive  drilling  operations  you  will 
conduct. 

$3137.72    Wttat  if  reasons  beyond  my 
control  prevent  me  from  meeting  the  initiai 
or  a  continuing  development  obligation  by 
the  time  ttte  unit  agreement  specifies? 

(a)  If  reasons  beyond  your  control 
prevent  you  from  meeting  the  initial  or 
a  continuing  development  obligation  by 
the  time  specified  in  the  unit  agreement, 
you  may  apply  to  BLM  for  an  extension 
of  time  for  meeting  those  obligations. 
You  must  submit  the  request  for  an 
extension  of  time  before  the  date  the 
obligation  is  due  to  be  met.  In  the 
application- 

(1)  State  the  obligation  for  which  you 
are  requesting  an  extension; 

(2)  List  the  reasons  beyond  your 
control  that  prevent  you  from 
periorming  the  obligation;  and 

(3)  State  when  you  expect  the  reasons 
beyond  your  control  to  terminate. 

(b)  B12A.  will  grant  an  extension  of 
time  to  meet  initial  or  continuing 
development  obligations  if  we 
determine  that- 

(1)  The  extension  encourages  the 
greatest  ultimate  recovery  of  oil  or  gas 
or  it  is  in  the  interest  of  conservation; 
and 

(2)  The  reasons  beyond  your  control 
prevent  you  from  performing  the  initial 
or  a  continuing  development  obligation. 

(c)  The  extension  of  time  for 
performing  the  initial  or  a  continuing 
development  obligation  will  continue 
for  so  long  as  the  conditions  giving  rise 
to  the  extension  continue  to  exist. 

13137.73    What  will  BLM  do  after  I  submit 
a  plan  to  meet  continuing  development 
obligations? 

Within  30  calendar  days  after 
receiving  your  proposed  plan,  BLM  will 
notify  you  in  writing  that  we — 

(a)  Approved  your  plan; 

(b)  Rejected  your  plan  and  explain 
why.  This  will  include  an  explanation 
of  how  you  should  correct  the  plan  to 
come  into  compliance;  or 

(c)  Have  not  acted  on  the  plan, 
explaining  the  reasons  and  when  you 
can  expect  a  final  response. 


$3137.74    What  must  I  do  after  BLM 
approves  my  continuing  development 
obligations  plan? 

No  later  than  90  calendar  days  after 
BLM's  approval  of  your  plan  submitted 
under 

3137.71(b),  you  must  certify  to  BLM 
that  you  started  operations  to  fulfill 
your  continiiing  development 
obligations.  BLM  may  require  you  to — 

(a)  Supply  documentation  to  support 
your  certification;  and 

(b)  Submit  periodic  reports  that 
demonstrate  continuing  development. 

$3137.75    May  I  perform  additional 
development  outside  established 
participating  areas  to  fulflll  continuing 
development  obligations? 

You  may  perform  additional 
development  either  within  or  outside  a 
participating  area,  depending  on  the 
terms  of  the  unit  agreement. 

$3137.76    What  happens  If  I  do  not  meet  a 
continuing  development  obligation? 

(a)  After  you  establish  a  participating 
area,  if  you  do  not  meet  a  continuing 
development  obligation  and  BLM  has 
not  granted  you  an  extension  of  time  to 
meet  the  obligation,  the  imit  contracts. 
This  means  that — 

(1)  All  areas  within  the  unit  that  do 
not  have  participating  areas  established 
are  eliminated  from  the  imit.  Any 
eliminated  areas  are  subject  to  their 
original  lease  terms;  and 

(2)  Only  established  participating 
areas,  whether  they  are  actually 
producing  or  not,  remain  in  the  unit. 

(b)  Units  contract  effective  the  first 
day  of  the  month  after  the  date  on 
which  the  unit  agreement  required  the 
continuing  development  obligations  to 
begin. 

(c)  If  you  do  not  meet  a  continuing 
development  obligation  before  you 
establish  a  participating  area,  the  imit 
terminates  (see  §  3137.132  of  this 
subpart). 

Participating  Areas 

$3137  JO    What  are  participating  areas  and 
how  do  they  relate  to  the  unit  agreement? 

(a)  Participating  areas  are  those 
committed  b^cts  or  portions  of  those 
committed  tracts  within  the  unit  area 
that  contain  a  well  meeting  the 
productivity  criteria  specified  in  the 
unit  agreement. 

(b)  You  must  include  the  proposed 
participating  area  size  in  the  unit 
agreement  for  planning  purposes  and  to 
aid  in  the  mitigation  of  reasonably 
foreseeable  and  significantly  adverse 
effects  on  NPR-A  surface  resources.  The 
unit  agreement  must  define  the 
proposed  participating  areas.  Your 
proposed  participating  area  may  be 
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limited  to  separate  producible  intervals 
or  areas. 

(c)  At  the  time  you  meet  the 
productivity  criteria  discussed  in 
§  3137.82  of  this  subpart,  you  must 
delineate  those  participating  areas. 

$  31 37.81    What  is  the  function  of  a 
participating  area? 

(a)  The  function  of  a  participating  area 
is  to  allocate  production  to  each 
committed  tract  within  a  participating 
area.  For  royalty  purposes,  BLM 
allocates  to  each  conunitted  tract  within 
the  participating  area  in  the  same 
proportion  as  that  tract's  surface  acreage 
in  the  participating  area  to  the  total 
acreage  in  the  participating  area. 

(b)  For  exploratory  and  primary 
recovery  operations,  BLM  will  consider 
gas  cycling  and  pressure  maintenance 
wells  when  establishing  participating 
area  boimdaries. 

(c)  For  secondary  and  tertiary 
recovery  operations,  BLM  will  consider 
all  wells  that  contribute  to  production 
when  establishing  participating  area 
boundaries. 

$3137.82    What  are  productivity  criteria? 

(a)  Productivity  criteria  are 
characteristics  of  a  unit  well  that 
warrant  including  a  defined  area 
surrounding  the  well  in  a  participating 
area.  The  unit  agreement  must  define 
these  criteria  for  each  separate 
producible  interval.  You  must  be  able  to 
determine  whether  you  meet  the  criteria 
when  the  well  is  drilled  and  you 
complete  well  testing,  after  a  reasonable 
period  of  time  to  analyze  new  data. 

(b)  To  meet  the  productivity  criteria, 
the  well  must  indicate  future 
production  potential  sufficient  to  pay 
for  the  costs  of  drilling,  completing,  and 
operating  the  well  on  a  unit  basis. 

(c)  BLM  will  consider  wells  that 
contribute  to  unit  production  (e.g., 
pressme  maintenance,  gas  cycling) 
when  setting  the  participating  area 
boimdaries  as  provided  in  §  3137.81(b) 
and  (c)  of  this  subpart. 

$3137.83    What  establishes  a  participating 

rta? 
The  first  well  you  drill  meeting  the 
productivity  criteria  after  the  unit 
agreement  is  formed  establishes  an 
initial  participating  area.  When  you 
establish  an  initial  participating  area, 
lands  that  contain  previously  existing 
wells  in  the  unit  meeting  the 
productivity  criteria  (see  §3137.82  of 
this  subpart),  will — 

(a)  Be  added  to  that  initial 
participating  area  as  a  revision,  if  the 
well  is  completed  in  the  same 
producible  interval;  or 

(b)  Become  a  separate  participating 
area,  if  the  well  is  completed  in  a 


different  producible  interval  (see  also 
§  3137.88  of  this  subpart  for  wells  that 
do  not  meet  the  productivity  criteria). 

$  31 37.84    What  must  I  submtt  to  BLM  to 
establish  a  new  participating  area,  or 
modify  an  existing  participating  area? 

To  establish  a  new  participating  area 
or  modify  an  existing  participating  area, 
you  must  submit  to  BLM  a — 

(a)  Statement  that — 

(1)  The  well  meets  the  productivity 
criteria  (see  §  3137.82  of  this  subpart), 
necessary  to  establish  a  new 
participating  area.  You  must  submit 
information  supporting  yoin  statement; 

or 

(2)  Explains  the  reasons  for  modifying 
an  existing  participating  area.  You  must 
submit  information  supporting  your 
explanation; 

(b)  Map  showing  the  new  or  revised 
participating  area  and  acreage;  and 

(c)  Schedule  that  establishes  the 
production  allocation  for  each  NPR-A 
lease  or  tract,  and  each  record.title 
holder  and  operating  rights  owner  in  the 
participating  area.  You  must  submit  a 
separate  allocation  schedule  for  each 
participating  area. 

$3137.85    What  is  the  effective  date  Of  a 
participating  area? 

(a)  The  effective  date  of  an  initial 
participating  area  is  the  first  day  of  the 
month  in  which  you  complete  a  well 
meeting  the  productivity  criteria,  but  no 
earlier  than  die  effective  date  of  the 
unit. 

(b)  The  effective  date  of  a  modified 
participating  area  is  the  earlier  of  the 
first  day  of  die  month  in  which  you — 

(1)  Complete  a  new  well  meeting  the 
productivity  criteria;  or 

(2)  Should  have  known  you  needed  to 
revise  the  allocation  schedule. 

$  31 37^    What  happens  to  a  participating 
area  wtten  I  obtain  new  information 
demonstrating  that  the  participating  area 
should  be  larger  or  smaller  than  previously 
determined? 

(a)  If  you  obtain  new  information 
demonstrating  that  the  participating 
area  should  be  larger  than  BLM 
previously  determined,  within  60 
calendar  days  of  obtaining  the 
information,  you  must — 

(1)  File  a  statement,  map  and  revised 
production  allocation  schedule  under 
§  3137.84  of  this  subpart  requesting 
addition  to  the  participating  area  of  all 
committed  tracts  or  portions  of 
committed  tracts  in  the  unit  area  that 
meet  the  productivity  criteria; 

(2)  ff  the  proposed  expanded 
participating  area  is  outside  the  existing 
unit  boundaries,  invite  all  owners  of  oil 
and  gas  rights  (leased  or  unleased)  and 
lease  interests  (record  title  and 


operating  rights)  in  such  additional  land 
to  join  the  unit.  If  the  owners  of  oil  and 
gas  rights  in  any  tract  of  such  land  join 
the  unit,  you  must  submit  to  BLM — 

(i)  An  application  to  enlarge  the  unit 
to  include  the  expanded  area; 

(ii)  A  map  showing  the  expanded  area 
of  the  unit  and  the  information  with 
respect  to  each  additional  committed 
tract  you  proposed  to  add  to  the  unit 
specified  in  §  3137.23(c)  of  this  subpart; 
and 

(iii)  A  revised  allocation  schediUe; 
and 

(3)  If  any  additional  committed  tract 
or  tracts  are  added  to  the  unit  imder 
paragraph  (a)(2)  of  this  section,  you 
must  file  a  statement,  map  and  revised 
production  allocation  schedule  imder  . 
§  3137.84  of  this  subpart  requesting 
addition  to  the  participating  area  of  all 
such  committed  tracts  or  portions  of 
such  committed  tracts  in  the  unit  area 
meeting  the  productivity  criteria. 

(b)  If  you  obtain  information 
demonstrating  that  the  participating 
area  should  be  smaller  than  previously 
determined,  within  60  calendar  days  of 
obtaining  the  information,  you  must  file 
a  statement,  map  and  revised 
production  allocation  schedule  under 
§3137.84  of  this  subpart  requesting 
removal  from  the  participating  area  of 
all  land  that  does  not  meet  the 
productivity  criteria. 

$3137.87    What  must  i  do  if  there  are 
unleased  Federal  tracts  in  a  participating 
area? 

If  there  are  unleased  Federal  tracts  in 
a  participating  area,  you  must — 

(a)  Include  the  unleased  Federal  tracts 
in  the  participating  area,  even  though 
BLM  will  not  share  in  unit  costs; 

(b)  Allocate  production  for  royalty 
purposes  as  if  the  unleased  Federal 
tracts  were  leased  and  committed  to  the 
unit  agreement  under  §  3137.100  of  this 
subpart; 

(c)  Admit  Federal  tracts  leased  after 
the  effective  date  of  the  unit  agreement 
into  the  unit  agreement  on  the  date  the 
lease  is  effective;  and 

(d)  Submit  to  BLM  revised  maps,  a  list 
of  committed  leases,  and  allocation 
schedxUes  that  reflect  the  commitment 
of  the  newly  leased  Federal  tracts  to  the 
unit. 

$3137.88    What  happens  when  a  well 
outside  a  participating  area  does  not  meat 
the  productivity  criteria? 

If  a  well  outside  any  of  the  established 
participating  area(s)  does  not  meet  the 
productivity  criteria,  all  operations  on 
that  well  are  non-unit  operations  and 
we  will  not  revise  the  participating  area. 
You  must  notify  BLM  within  60 
calendar  days  after  you  determine  a  well 
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does  not  meet  the  productivity  criteria. 
You  must  conduct  non-imit  operations 
under  the  terms  of  the  imderljang  lease 
or  other  federally-approved  cooperative 
oil  and  gas  agreements. 

f  3137J9    How  doM  production  allocation 
occur  from  walls  ttiat  do  not  moot  tha 
productivity  critaria? 

(a)  If  a  well  that  does  not  meet  the 
productivity  criteria  was  drilled  before 
the  unit  was  formed,  the  production  is 
allocated  on  a  lease  or  other  federally- 
approved  oil  and  gas  agreement  basis. 
You  must  pay  and  report  the  royalties 
from  any  such  well  either  as  specified 
in  the  underlying  lease  or  other 
federally-approved  oil  and  gas 
agreements. 

(b)  If  you  drilled  a  well  after  the  unit 
was  formed  and  the  well  is  completed 
within  an  existing  participating  area,  the 
production  becomes  a  part  of  that 
participating  area  production  even  if  it 
does  not  meet  the  productivity  criteria. 
BLM  may  require  the  participating  area 
to  be  revised  under  §  3137.84  of  this 
subpart. 

(c)  If  a  well  not  meeting  the 
productivity  criteria  is  outside  a 
participating  area,  the  production  is 
allocated  as  provided  in  paragraph  (a)  of 
this  section. 

S3137.90    Who  must  oparata  walla  ttwt  do 
not  maat  ttw  productivity  criteria? 

(a)  If  a  well  not  meeting  the 
productivity  criteria  was  drilled  before 
the  unit  was  formed  and  is  not  included 
in  the  participating  area,  the  operator  of 
the  well  at  the  time  the  unit  was  formed 
may  continue  as  operator. 

(b)  As  unit  operator,  you  must 
continue  to  operate  wells  drilled  after 
unit  formation  not  meeting  the 
productivity  criteria  unless  BLM 
approves  a  change  in  the  designation  of 
operator  for  those  wells. 


S  31 37.91    Wtian  will  BLM  allow  a  wall 
previously  detsfminad  to  ba  a  non-unit  wall 
to  ba  usad  in  establishing  or  nniodifying  a 
PA? 

If  you,  as  the  unit  operator,  complete 
sufficient  work  so  that  a  well  BLM 
previously  determined  to  be  a  non-unit 
well  now  meets  the  productivity 
criteria,  you  must  demonstrate  this  to 
BLM  within  60  calendar  days  after  you 
determine  that  the  well  meets  the 
productivity  criteria.  You  must  then 
modify  an  existing  participating  area  or 
establish  a  new  participating  area  (see 
§  3137.84  of  this  subpart). 

S  31 37.92    Whan  does  a  participating  araa 
tarminata? 

(a)  After  contraction  under  §  3137.76 
of  this  subpart,  a  participating  area 
terminates  60  calendar  days  aJFter  BLM 
notifies  you  that  there  is  insufficient 
production  to  meet  the  operating  costs 
of  that  production,  unless  you  show  that 
within  60  calendar  days  after  BLM's 
notification — 

(1)  Your  operations  to  restore  or 
establish  new  production  are  in 
progress;  and 

(2)  You  are  diligently  pursuing  oil  or 
gas  production. 

(b)  If  you  demonstrate  to  BLM  that 
reasons  beyond  your  control  prevent 
you,  despite  reasonable  diligence,  from 
meeting  the  requirements  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  within  60 
calendar  days  after  BLM  notifies  you 
that  there  is  insufficient  production  to 
meet  the  operating  costs  of  that 
production,  BLM  will  extend  the  period 
of  time  to  start  those  operations. 

Production  Allocation 

§3137.100    How  must  I  allocata  production 
to  ttw  United  States  whan  a  participating 
araa  Includaa  unlaaaad  Fadaral  landa? 

(a)  When  a  participating  area  includes 
unleased  Federal  lands,  you  must 
allocate  production  as  if  the  unleased 
Federal  lands  were  leased  and 


committed  to  the  unit  agreement  (see 
§§  3137.80  and  3137.81  of  this  subpart). 
The  obligation  to  pay  royalty  for 
production  attributable  to  unleased 
Federal  lands  accrues  from  the  later  of 
the  date  the — 

(1)  Committed  leases  in  the 
participating  area  that  includes 
unleased  Federal  lands  receive  a 
production  allocation;  or 

(2)  Previously  leased  tracts  within  the 
participating  area  become  imleased. 

(b)  The  royalty  rate  applicable  to 
production  allocated  to  unleased 
Federal  lands  is  the  greater  of  12V2 
percent  or  the  highest  royalty  rate  for 
any  lease  conunitted  to  the  unit. 

(c)  The  value  of  the  production  must 
be  determined  under  the  Minerals 
Management  Service's  oil  and  gas 
product  value  regulations  at  30  CFR  part 
206. 

Obligations  and  Extensions 

§3137.110    Do  the  terms  and  conditions  of 
a  unit  agraamant  modify  Federal  lease 
stipuiationa? 

A  unit  agreement  does  not  modify 
Federal  lease  stipulations. 

§  31 37.1 1 1    Whan  will  BLM  extend  tha 
printary  term  of  all  iaaaas  committed  to  a 
unit  agraamant? 

(a)  If  the  imit  operator  requests  it, 
BLM  will  extend  the  primary  term  of  all 
NPR-A  leases  committed  to  a  unit 
agreement  if,  from  anywhere  in  the  unit 
area,  there  is — 

(1)  Actual  production  from  a  well  that 
meets  the  productivity  criteria; 

(2)  Actual  or  constructive  drilling 
operations;  or 

(3)  Actual  or  constructive  reworking 
operations. 

(b)  BLM  will  extend  all  NPR-A  leases 
committed  to  the  unit,  as  provided  in 
the  following  table,  for  the  following 
types  of  operations  from  any  lease 
committed  to  the  unit — 


Type  of  operations 


(1)  Actual  production 


(2)  Actual  or  constnxrtive  drilling  oper- 
ations. 


(3)  Actual  or  constructive  reworking  oper- 
ations. 


Length  of  extension 


As  long  as  there  is  production  from  a  well  in  tfie 

unit  that  meets  the  productivity  criteria. 
Up  to  three  years  for  an  initial  extension 


Up  to  three  years  for  an  ir>itial  extension 


Additional  extension 


Does  not  apply. 

Up  to  three  more  years  if  you  demonstrate  rea- 
sonat>le  diligence  and  reasonable  monetary 
expenditures  in  carrying  out  the  approved  drill- 
ing or  reworking  operations  during  the  initial 
extension. 

Up  to  three  more  years  if  you  deoKHistrate  rea- 
sonat>le  diligence  and  reasonable  monetary 
expenditures  in  carrying  out  \he  approved  drill- 
ing or  reworkir>g  operations  during  the  initial 
extension. 
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§3137.112    What  happana  if  I  am  pravantad 
from  parforming  actual  or  constructive 
<fe1Uing  or  reworking  operations? 

(a)  If  you  demonstrate  to  BLM  that 
reasons  beyond  your  control  prevent 
you,  despite  reasonable  diligence,  from 
starting  actual  or  constructive  drilling, 
reworking,  or  completing  operations, 
BLM  will  extend  all  committed  NPR-A 
leases  as  if  you  were  performing 
constructive  or  actual  drilling  or 
reworking  operations.  You  are  limited  to 
two  extensions  under  this  section. 

(b)  You  must  resiune  actual  or 
constructive  drilling  or  reworking 
operations  when  conditions  permit.  If 
you  do  not  resume  operations — 

(1)  BLM  will  cancel  the  extension; 
and 

(2)  The  unit  terminates  (  see 
§  3137.131  of  this  subpart). 

Oiange  in  Ownership 

§3137.120    As  a  tranafaraa  of  an  interest  in 
a  unitized  NPR-A  lease,  am  I  subject  to  the 
terms  and  conditiona  of  ttie  unit 
agraamant? 

As  a  transferee  of  an  interest  in  an 
NPR-A  lease  that  is  included  in  a  unit 
agreement,  you  are  subject  to  the  terms 
and  conditions  of  the  unit  agreement. 

Unit  Termination 

§3137.130  Under  what  circumstances  will 
BLM  approve  a  voluntary  termination  of  tha 
unit? 

BLM  will  approve  the  volxmtary 
termination  of  the  unit  at  any  time — 

(a)  Before  the  xmit  operator  discovers 
production  sufficient  to  establish  a 
participating  area;  and 

(b)  TTie  unit  operator  submits  to  BLM 
certification  that  at  least  75  percent  of 
the  operating  rights  owners  in  the  unit 
agreement,  on  a  surface  acreage  basis, 
agree  to  the  terinination. 

§3137.131    What  happens  if  tha  unit 
tarminatad  before  ttia  untt  operator  met  tiw 
initiai  development  obligationa? 

If  the  unit  terminated  before  the  imit 
operator  met  the  initial  development 
obligations,  BLM's  approval  of  the  imit 
agreement  is  revoked.  You,  as  lessee, 
forfeit  all  further  benefits,  including 
extensions  and  suspensions,  granted 
any  NPR-A  lease  as  a  result  of  having 
been  committed  to  the  unit.  Any  lease 
that  BLM  extended  as  a  result  of  being 
committed  to  the  unit  would  expire 
unless  it  qualified  for  an  extension 
imder  §  3135.1-5  of  this  part. 

§3137.132    What  if  I  do  not  meet  a 
continuing  development  obligatton  before  I 
eatabllsh  any  participating  area  in  tha  unit? 

If  you  do  not  meet  a  continuing 
development  obligation  before  you 
establish  any  participating  area,  the  unit 


terminates  automatically.  Termination 
is  effective  the  day  after  you  did  not 
meet  a  continuing  development 
obligation. 

§3137.133    After  participating  areas  are 
established,  when  does  the  unit  terminate? 

After  participating  areas  are 
established,  the  unit  terminates  when 
the  last  participating  area  of  the  unit 
terminates  (see  §  3137.92  of  this 
subpart). 

§3137.134    What  happens  to  committed 
leaaea  if  the  unit  terminates? 

(a)  If  the  imit  terminates,  all 
committed  NPR-A  leases  return  to 
individual  lease  status  and  are  subject  to 
their  original  provisions. 

(b)  An  NPR-A  lease  that  has 
completed  its  primary  term  on  or  before 
the  date  the  unit  terminates  expires 
unless  it  qualifies  for  extension  under 
§3135.1-5  of  this  part. 

§3137.135    What  are  the  unit  operator's 
obligations  after  untt  termination? 

Within  three  months  after  unit 
termination,  the  unit  operator  must 
submit  to  BLM  for  approval  a  plan  and 
schedule  for  mitigating  the  impacts 
resulting  from  unit  operations.  The  plan 
must  describe  in  detail  planned 
plugging  and  abandonment  and  surface 
restoration  operations.  The  unit  operator 
must  then  comply  with  the  BLM- 
approved  plan  and  schedule. 

Appeals 

§  3137.150    How  do  I  appeal  a  decision  that 
BLM  iaauas  under  this  subpart? 

(a)  You  may  file  for  a  State  Director 
Review  (SDR)  of  a  decision  BLM  issues 
under  this  subpart.  Part  3160,  subpart 
3165  of  this  title  contains  regulations  on 
SDR;  or 

(b)  If  you  are  adversely  affected  by  a 
BLM  decision  under  this  subpart  you 
may  directly  appeal  the  decision  under 
parts  4  and  1840  of  this  title. 

7.  Add  a  new  subpart  3138  to  part 
3130  to  read  as  follows: 

Subpart  3138— Subsurface  Storage 
Agreements  in  the  National  Petroieum 
Reserve-Alasica  (NPR-A) 

Sec. 

3138.10  When  will  BLM  enter  into  a 
subsurface  storage  agreements  in  NPR-A 
covering  federally-owned  lands? 

3138.11  How  do  I  apply  for  a  subsurface 
storage  agreement? 

3138.12  What  must  I  pay  for  storage? 

§3138.10    Whan  will  BUM  enter  Into  a 
subsurface  storage  agreement  in  NPR-A 
covering  federally-owned  lands? 

BLM  will  enter  into  a  subsurface 
storage  agreement  in  NPR-A  covering 
federally-owned  lands  to  allow  you  to 


use  either  leased  or  unleased  federally- 
owned  lands  for  the  subsurface  storage 
of  oil  and  gas,  whether  or  not  the  oil  or 
gas  you  intend  to  store  is  produced  frt>m 
federally-owned  lands,  if  you 
demonstrate  that  storage  is  necessary 
to— 

(a)  Avoid  waste;  or 

(b)  Promote  conservation  of  natural 
resources. 

§3138.11    How  do  I  apply  for  a  subsurface 
storage  agreement? 

(a)  You  must  submit  an  application  to 
BLM  for  a  subsurface  storage  agreement 
that  includes — 

(1)  The  reason  for  forming  a 
subsurface  storage  agreement; 

(2)  A  description  of  the  area  you  plan 
to  include  in  the  subsurface  storage 
agreement; 

(3)  A  description  of  the  formation  you 
plan  to  use  for  storage; 

(4)  The  proposed  storage  fees  or 
rentals.  The  fees  or  rentals  must  be 
based  on  the  value  of  the  subsurface 
storage,  injection,  and  withdrawal 
volumes,  and  rental  income  or  other 
income  generated  by  the  operator  for 
letting  or  subletting  the  storage 
facilities; 

(5)  The  payment  of  royalty  for  native 
oil  or  gas  (oil  or  gas  that  exists  in  the 
formation  before  injection  and  that  is 
produced  when  the  stored  oil  or  gas  is 
withdrawn); 

(6)  A  description  of  how  often  and 
under  what  circumstances  you  and  BLM 
intend  to  renegotiate  fees  and  payments; 

(7)  The  proposed  effective  date  and 
term  of  the  subsurface  storage 
agreement; 

(8)  Certification  that  all  owners  of 
mineral  rights  (leased  or  unleased)  and 
lease  interests  have  consented  to  the  gas 
storage  agreement  in  writing; 

(9)  An  ovraership  schedule  showing 
lease  or  land  status; 

(10)  A  schedule  showing  the 
participation  factor  for  all  parties  to  the 
subsurface  storage  agreement;  and 

(11)  Supporting  data  (geologic  maps 
showing  die  storage  formation,  reservoir 
data,  etc.)  demonstrating  the  capability 
of  the  reservoir  for  storage. 

(b)  BLM  will  negotiate  the  terms  of  a 
subsurface  storage  agreement  with  you, 
including  bonding,  and  reservoir 
management. 

(c)  BLM  may  request  documentation 
in  addition  to  that  which  you  provide 
under  paragraph  (a)  of  this  section. 

§3138.12    What  must  I  pay  for  storage? 

You  must  pay  any  combination  of 
storage  fees,  rentals,  or  royalties  to 
which  you  and  BLM  agree.  The  royalty 
you  pay  on  production  of  native  oil  and 
gas  from  leased  lands  will  be  the  royalty 
required  by  the  underlying  lease(8). 
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PART  3160— ONSHORE  OIL  AND  GAS 
OPERATIONS 

8.  Revise  the  authority  citation  for 
part  3160  to  read  as  follows: 

Authority:  25  U.S.C.  396d  and  2107;  30 
U.S.C.  189,  306,  359.  and  1751;  and  43  U.S.C. 
1732(b).  1733  and  1740. 

9.  Revise  3160.0-1  to  read  as  follows: 


§3160.0-1    Purpose. 

The  regulations  in  this  part  govern 
operations  associated  with  the 
exploration,  development  and 
production  of  oil  and  gas  deposits 
from — 

(a)  Leases  issued  or  approved  by  the 
United  States; 

(b)  Restricted  Indian  land  leases;  and 


(c)  Those  leases  under  the  jurisdiction 
of  the  Secretary  of  the  Interior  by  law  or 
administrative  arrangement  including 
the  National  Petroleum  Reserve-Alaska 
(NPR-A).  However,  provisions  relating 
to  suspension  and  royalty  reductions 
contained  in  subpart  3165  of  this  part 
do  not  apply  to  the  NPR-A. 
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DEPAfmiENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  210 
RIN  1510-AA84 

Federal  Government  Participation  In 
the  Automated  Clearing  Houee 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
action:  Final  rule  and  interim  rule  with 
request  for  comment. 

summary:  These  rules  amend  our 
regulation  which  governs  the  use  of  the 
Automated  Clearing  House  (ACH) 
system  by  Federal  agencies.  We  adopt, 
with  some  exceptions,  the  ACH  rules 
(ACH  Rules)  developed  by  NACHA— 
The  Electronic  Payments  Association 
(NACHA) — as  the  rules  governing  the 
use  of  the  ACH  system  by  Federal 
agencies. 

This  document  includes  two  separate 
rulemaking  actions.  First,  we're  issuing 
a  final  nde  to  permit  the  conversion  of 
checks  to  ACH  debit  entries  at  Federal 
agency  (agency)  points-of-purchase  and 
at  lockbox  locations  to  which  payments 
to  agencies  are  mailed  or  delivered.  The 
final  rule  also  addresses  the  origination 
by  agencies  of  ACH  debit  entries 
authorized  over  the  Internet.  We 
previously  published  a  notice  of 
proposed  nilemaking  requesting 
comment  on  the  conversion  of  checks  at 
points-of-purchase  and  lockboxes,  and 
the  origination  of  ACH  debit  entries  * 
authorized  over  the  Internet.  The  final 
rule  is  discussed  in  Part  I  of  this 
document. 

Second,  we're  issuing  an  interim  rule 
to  address  other  changes  that  NACHA 
has  made  to  the  ACH  Rules  during  the 
past  year.  We  are  requesting  comment 
on  all  aspects  of  the  interim  rule,  which 
is  discussed  in  Part  II  of  this  document. 
DATES:  Both  the  final  rule  and  the 
interim  rule  are  effective  May  13,  2002. 
Comments  on  the  interim  rule  must  be 
received  by  Jxme  10,  2002.  The 
incorporation  by  reference  of  the 
publication  listed  in  the  rules  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  May  13.  2002. 
ADDRESSES:  You  can  download  these 
rules  at  the  following  World  Wide  Web 
address:  http://www.fms.tTeas.gov/ach. 
You  may  also  inspect  and  copy  these 
rules  at:  Treasury  Department  Library, 
Freedom  of  Information  Act  (FOIA) 
Collection,  Room  1428,  Main  Treasury 
Building,  1500  Pennsylvania  Ave..  NW., 
Washington,  DC  20220.  Before  visiting, 
you  must  call  (202)  622-0990  for  an 
appointment. 


You  may  send  comments  on  the 
interim  rule  electronically  to  the 
following  address: 

210coinments&fms.treas.gov.  You  may 
also  mail  yoiir  comments  to  John 
Galligan,  Director,  Cash  Management 
Policy  and  Planning  Division,  Financial 
Management  Service,  U.S.  Department 
of  the  Treasury.  Room  420,  401  14th 
Street,  SW.,  Washington.  DC  20227. 

FOR  FURTHER  INFORMATION  CONTACT:  Walt 
Henderson.  Senior  Financial  Program 
Specialist,  at  (202)  874-6705  or 
walt.henderson@fms.treas.gov,  Natalie 
H.  Diana,  Senior  Attorney,  at  (202)  874- 
6680  or  natalie.diana@fms.treas.gov,  or 
John  Galligan,  Director,  Cash 
Management  Policy  and  Planning 
Division,  at  (202)  874-6590  or 
john.galligan@fms.treas.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Part  210  governs  the  use  of  the  ACH 
system  by  Federal  agencies  (agencies). 
Tlie  ACH  system  is  a  nationwide 
electronic  fund  transfer  (EFT)  system 
that  provides  for  the  inter-bank  clearing 
of  credit  and  debit  transactions  and  for 
the  exchange  of  information  among 
participating  financial  institutions.  Part 
210  incorporates  the  ACH  Rules 
adopted  by  NACHA.  with  certain 
exceptions.  From  time  to  time  we 
amend  Part  210  in  order  to  address 
changes  that  NACHA  periodically 
makes  to  the  ACH  Rules. 

We're  issuing  a  final  rule  addressing 
the  conversion  of  checks  to  ACH  debit 
entries  at  agency  points-of-purchase  and 
at  lockbox  locations  where  payments  to 
agencies  are  sent  and  the  origination  by 
agencies  of  ACH  debit  entries 
authorized  over  the  Internet.  Last  year 
we  published  a  notice  of  proposed 
rulemaking  requesting  comment  on 
these  issues,  llie  final  rule  is  discussed 
in  Part  I  of  this  document. 

We're  also  issuing  an  interim  rule 
amending  part  210  to  reflect  certain 
changes  that  NACHA  has  made  to  the 
ACH  Rules  since  the  publication  of 
NACHA's  2001  rule  book.  The  interim 
rule  addresses  four  topics:  (1)  Affidavit 
and  electronic  commimication  issues; 
(2)  reinitiation  of  entries;  (3)  electronic 
authorization;  and  (4)  electronic 
terminals.  We  are  requesting  comment 
on  all  of  these  topics,  which  are 
discussed  in  Part  II  of  this  document. 

L  Final  Rule 

On  April  12,  2001,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
to  amend  Part  210  in  order  to  address 
the  conversion  of  checks  to  ACH  debit 
entries  at  agency  points-of-purchase  and 


agency  lockbox  ^  locations,  as  well  as 
the  origination  by  agencies  of  ACH  debit 
entries  authorized  over  the  Internet.  66 
FR  18888.  We  received  33  comments  in 
response  to  the  proposed  rule. 
Commenting  organizations  included 
financial  institutions,  trade  groups,  and 
individuals.  A  significant  number  of  the 
comments  received  were  in  response  to 
our  proposal  to  convert  business  checks 
received  at  point-of-piux:hase  and 
lockbox  locations.  A  significant  number 
of  comments  also  addressed 
authorization  issues  in  connection  with 
check  conversion  transactions. 
We  are  adopting  most  of  the 
provisions  that  we  proposed  without 
substantive  changes.  We  have,  however, 
modified  certain  provisions  of  the 
proposal  in  light  of  the  comments  we 
received.  The  most  significant 
comments  are  discussed  below. 

A.  Check  Conversion  Without  Written 
Authorization 

Point-of-Pim:hase  Check  Conversion 

In  the  NPRM,  we  requested  comment 
on  a  framework  in  which  agencies 
would  be  permitted  to  convert  checks 
presented  at  a  point-of-purchase 
provided  that  (1)  a  sign  posted  at  the 
cash  register  notifies  customers  that 
presenting  a  completed,  signed  check 
for  pa)anent  constitutes  authorization  to 
convert  the  check  and  (2)  customers  also 
are  given  a  written  disclosure  that  they 
can  retain.  We  requested  input  as  to 
whether  a  posted  notice  at  the  point-of- 
purchase,  either  alone  or  in  combination 
with  a  paper  disclosure  handed  to 
consumers,  is  sufficient  to  ensure  that 
consumers  imderstand  that  by 
presenting  a  check  for  payment,  they  are 
authorizing  the  conversion  of  the  check 
to  an  ACH  debit  entry.  The  ACH  Rules 
governing  point-of-purchase 
transactions  require  the  merchant  to 
obtain  written  authorization  from  the 
consumer  prior  to  initiating  the 
transaction.  The  ACH  Rules  also  require 
the  merchant  to  provide  the  consumer 
with  a  copy  of  the  authorization  and  a 
receipt  containing  specific,  minimum 
information  relating  to  both  the 
merchant  and  the  transaction. 

In  the  NPRM,  we  noted  that  consimier 
checks  converted  to  ACH  debit  entries 
at  agency  points-of-purchase  under  our 
proposed  approach  would  constitute 
EFTs  covered  by  Regulation  E.  See 
Official  Staff  Commentary  to  Regulation 
E,  section  205.3(b)-l(v).  The 
authorization  requirements  of 
Regulation  E  are  met  if  a  consumer  who 
presents  a  check  at  a  point-of-purchase 


■  A  post  office  box  established  by  a  financial 
institution  for  the  purpose  of  receiving  and 
procesaing  paper-based  payments  to  an  agency. 


Federal  Register /Vol.  67,  No.  70 /Thursday,  April  11,  2002 /Rules  and  Regulations  17897 


receives  notice  that  the  transaction  will 
be  processed  as  an  EFT  and  completes 
the  transaction.  See  Official  Staff 
Commentary,  section  205.3(b)-3. 

Some  commenters  expressed  support 
for  the  "notice  equals  authorization" 
approach,  noting  that  it  is  consistent 
with  the  Federal  Reserve's  revised 
Official  Staff  Commentary  on  Regulation 
B.  provided  that  any  notice  is 
prominently  displayed  for  the  customer 
to  see.  However,  a  majority  of  the 
organizations  that  commented  on  this 
"notice  equals  authorization"  approach 
were  opposed  to  the  conversion  of 
checks  without  first  obtaining  a 
separate,  written  authorization.  Many 
commenters  support  the  signature 
requirement,  believing  it  best  enables 
the  consumer  to  understand  that  the 
transaction  will  be  processed  as  an  EFT. 
Consumer  confusion  was  cited  as  a 
concern  presented  by  the  approach  we 
proposed,  since  authorization 
requirements  for  point-of-purchase 
transactions  at  agencies  would  differ 
from  private  sector  authorization 
requirements.  Several  financial 
institutions  also  commented  that, 
without  the  written  authorization 
requirement,  customers  confused  by  the 
transaction  would  contact  their 
financial  institutions,  thereby  resulting 
in  increased  customer  inquiries  made  to 
Receiving  Depository  Financial 
Institutions  (RDFIs). 

Notwithstanding  these  concerns,  pilot 
applications  of  point-of-purchase  check 
conversion  at  agency  locations  have 
demonstrated  that  obtaining  a  separate, 
written  authorization  from  the 
jnistomer,  and  providing  the  customer 
with  a  copy  of  that  authorization  (as 
required  by  the  ACH  Rules),  are  major 
obstacles  to  the  use  of  this  technology. 
In  our  pilot  programs,  it  took 
significantly  more  time  at  the  point-of- 
piuchase  to  convert  checks  to  ACH 
debit  entries  than  to  process  paper 
check  transactions.  The  additional  time 
is  a  result  of  the  need  to  explain  the 
check  conversion  process  to  the 
customer  and  the  requirement  to  have 
the  customer  sign  an  authorization. 
Despite  the  cost  savings  to  the  Federal 
government  of  converting  checks  to 
ACH  debit  entries,  agencies  are 
reluctant  to  use  any  method  of  payment 
collection  that  would  result  in  longer, 
slower  check-out  lines. 

Although  the  initial  introduction  of 
any  new  payment  technology  will 
natiually  generate  questions  for  some 
period  of  time,  we  believe  that  the 
public  will  come  to  understand  and 
accept  check  conversion  as  the  use  of 
the  technology  becomes  more 
widespread.  The  Federal  government's 
customer  base  and  transaction  types  are. 


in  some  respects,  different  from  private 
sector  retail  establishments.  For 
example,  most  checks  are  presented  for 
payment  at  agency  locations  for 
mandatory  fees,  fines,  taxes,  or  other 
distinct  services,  or  in  closed  military 
environments  where  the  payment 
methods  caji  be  easily  liinited.  Our 
pilots  indicate  that  customers  are 
receptive  to  check  conversion. 
Moreover,  we  believe  that  Regtilation  E 
ensures  that  consumers'  interests  are 
protected. 

For  all  these  reasons,  we  do  not 
believe  diat  ihe  lack  of  current  customer 
familiarity  with  the  check  conversion 
process  is  a  reason  to  forgo  or  delay  the 
benefits  of  moving  to  a  more  cost-saving 
and  efficient  method  of  collecting 
public  monies.  The  use  of  a  "notice 
equals  authorization"  approach  for 
point-of-purchase  check  conversion  will 
make  the  use  of  this  technology 
attractive  to  agencies  and  resvdt  in 
efficiencies  for  the  Federal  government. 
Accordingly,  we  are  modifying  in  part 
210  the  ACH  Rules  governing  check 
conversion  to  provide  that  presentment 
to  an  agency  of  a  completed  and  signed 
check,  following  notice  that  the  check 
will  be  converted,  constitutes 
authorization  for  the  conversion  of  the 
check  to  an  ACH  debit  entry.  We  are 
also  permitting  agencies  to  use  a  "notice 
equals  authorization"  approach  to 
initiate  an  ACH  debit  entiy  to  collect  a 
service  fee  for  an  entry  initiated  at  a 
point-of-purchase  that  has  been 
returned  for  insufficient  funds.  This 
does  not  create  for  agencies  the 
authority  to  impose  a  service  fee;  rather, 
it  allows  an  agency  that  has  the 
authority  to  impose  such  a  fee  to  collect 
the  fee  by  ACH  debit  vdthout  a  written 
authorization. 

In  order  to  address  commenters' 
concerns  about  potential  customer 
confusion,  we  have  developed  standard 
disclosiures  that  agencies  will  be 
required  to  use  for  point-of-purchase 
check  conversion.  We  believe  that 
consistent  and  imiform  disclosure 
language  across  agencies  will  be  helpful 
to  customers.  The  disclosure  language 
that  we  have  developed  is  designed  to 
help  customers  vmderstand  the 
conversion  process  and  to  advise 
consumers  of  the  fact  that  they  have 
rights  under  Regulation  E,  as  well  as  to 
help  them  identify  these  transactions  on 
account  statements  provided  by 
financial  institutions.  Agencies  must 
ensure  that  the  notice  of  conversion  set 
forth  at  appendix  A  to  part  210  (Posted 
Notice)  is  posted  conspicuously  at  the 
cash  register,  and  that  the  disclosure  set 
forth  at  appendix  B  to  part  210 
(Pamphlet  or  Brochure)  is  available  from 
the  cashier  upon  request. 


Accounts  Receivable  (Lockbox)  Check 
Conversion 

The  NPRM  proposed  an  approach 
toward  lockbox  conversion  in  which  an 
agency  could  convert  all  checks 
received  at  a  lockbox  to  ACH  debit 
entries  if  the  agency  provided  prior 
written  notice  of  this  policy  to  payors. 
Because  the  provision  of  notice  would 
require  that  agencies-redesign  and 
reprint  forms,  or  develop  and  mail 
special  notices,  we  requested  comment 
on  how  useful  the  notice  of  lockbox 
check  conversion  is  for  consvuners,'and 
how  it  might  best  be  provided. 

At  the  time  we  published  the  NPRM, 
the  ACH  Rules  required  an  Originator  ^ 
that  wanted  to  convert  checks  at  a 
lockbox  to  provide  the  consimier  with 
notice  of  the  check  conversion  policy. 
This  notice  had  to  be  provided  imder 
one  of  two  scenarios:  (1)  The  consumer 
authorizes  the  entry  by  a  writing  that  is 
signed  or  similarly  authenticated  ("opt-  . 
in");  or  (2)  the  consumer  is  notified  that 
if  the  consimier  does  not  provide  the 
Originator  with  written  notice  not  to 
convert  the  item,  the  item  will  be 
converted  ("opt-out").  The  NPRM 
requested  comment  on  the  extent  to 
which  (if  any)  payors  would  be 
disadvantaged  if  their  checks  were 
converted  without  making  available  this 
opt-in/opt-out  procedure. 

hi  the  NPRM,  we  noted  that  consumer 
checks  converted  to  ACH  debits  at 
agency  lockboxes  under  our  proposed 
approach  would  constitute  EFTs 
covered  by  Regulation  E.  See  Official 
Staff  Commentary  to  Regulation  E, 
section  205.3(b)-l(v).  The  authorization 
requirements  of  Regulation  E  are  met  if 
a  consumer  who  mails  a  check  to  a 
lockbox  receives  notice  that  the 
transaction  will  be  processed  as  an  EFT 
and  completes  the  transaction.  See 
Official  Staff  Commentary,  section 
205.3(b)-3. 

Many  of  the  organizations 
commenting  on  lockbox  check 
conversion,  primarily  large  financial 
institutions,  were  opposed  to  FMS" 
proposal  to  eliminate  the  opt-in  or  opt- 
out  requirement.  Most  of  these 
organizations  stated  that  customers 
would  not  understand  what  was 
happening  to  their  checks  if  the  opt-in/ 
opt-out  requirement  were  eliminated, 
thereby  resulting  in  increased  customer 
inquiries  to  financial  institutions. 

Several  organizations  commenting  on 
this  issue  were  supportive  of  the 
proposal  to  eUminate  the  opt-in/opt-out 
requirement.  These  organizations 
indicated  that  removing  the  opt-in/opt- 


2  In  an  ACH  debit  transaction,  the  Originator  is 
the  person  or  entity  receiving  a  transfer  of  funds 
from  a  payor's  account 
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out  requirement  would  streamline  the 
check  conversion  process  because  it 
would  eliminate  the  need  for  two 
separate  workflows  at  agency  lockbox 
locations. 

Several  organizations  also  responded 
to  our  request  for  comment  on  whether 
providing  notice  to  consiuners  of 
lockbox  check  conversion  was 
meaningful.  All  respondents  to  this 
issue  indicated  that  notice  is  meaningful 
if  the  disclosure  language  is  clear, 
concise,  and  included  on  an  invoice  or 
on  the  forms  associated  with  the 
government  service.  These  respondents 
explained  that  a  clear  and  concise 
notice  would  improve  customers' 
understanding  of  the  process  and 
thereby  reduce  the  nimiber  of  customer 
inquiries  made  to  financial  institutions. 
A  few  financial  institutions 
recommended  that  FMS  and  other 
Federal  agencies  utilize  public  service 
announcements  and  magazine  and 
newspaper  articles  to  provide  additional 
notice  to  consumers  of  check 
conversion. 

Since  we  published  the  NPRM. 
NACHA  has  amended  the  ACH  Rules 
for  lockbox  check  conversion.  Under  the 
revised  ACH  Rules,  which  become 
effective  on  March  15,  2002, 
presentment  of  a  signed  check  at  a 
lockbox  following  notice  that  the  check 
will  be  converted  constitutes 
authorization  for  the  conversion  of  the 
check.  The  ACH  Rules  do  not,  however, 
prevent  Originators  from  using  an  opt- 
in  or  opt-out  authorization  model  for 
lockbox  conversion. 

Requiring  an  opt-in/opt-out  procedure 
would  impose  substantial  costs  and 
inefficiencies  on  the  processing  of 
checks  at  Federal  lockboxes.  Checks  that 
are  eligible  for  conversion  because 
consumers  have  consented  to 
conversion  would  have  to  be  segregated 
from  checks  for  which  consent  to 
convert  has  not  been  obtained.  This 
would  require  the  duplication  of 
lockboxes  and  maintenance  of  separate 
processing  systems.  These  costs  are 
likely  to  offset  any  cost-savings  and 
efficiencies  that  would  otherwise  be 
available  through  check  conversion.  As 
a  result,  we  are  accepting  the  ACH  Rules 
regarding  accounts-receivable  consumer 
check  conversion.  These  rules  will 
allow  agencies  to  convert  checks  after 
providing  notice  of  conversion,  but 
would  not  preclude  an  agency  bom 
using  an  opt-in/ opt-out  procedure  if  it 
chose  to  do  so. 

In  order  to  address  commenters'^ 
concerns  about  potential  customer 
confusion,  we  have  developed  standard 
disclosures  that  agencies  will  be 
required  to  use  for  lockbox  check 
conversion.  Agencies  must  ensure  that 


the  notice  of  conversion  set  forth  at 
appendix  C  to  part  210  is  provided  to 
payors  before  their  checks  are 
converted.  See  Soction-By-Section 
Analysis,  discussion  of  §  210.6(h). 

B.  Conversion  of  Business  Checks 

In  the  NPRM  we  requested  comment 
on  proposed  rules  that  would  allow 
agencies  to  convert  business  checks 
received  at  points-of-purchase  and 
lockboxes  to  ACH  debit  entries.  The 
ACH  Rules  currently  do  not  allow  for 
the  conversion  of  business  checks,  and 
thus  do  not  support  Standard  Entry 
Class  (SEC)  codes  appropriate  for  these 
transactions.  NACHA  is  in  the  process 
of  developing  proposed  changes  to  the 
ACH  Rules  to  allow  the  conversion  of 
business  checks  to  ACH  debit  entries. 
However,  at  this  time,  it  is  unclear  as  to 
whether  these  proposed  rule  changes 
would  be  supported  by  the  industry  and 
approved  by  NACHA's  voting 
membership. 

In  the  NPRM  we  proposed  to  require 
agencies  to  use  the  Prearranged  Payment 
and  Deposit  (PPD)  SEC  code  for 
business  checks  converted  at  lockboxes 
and  the  Cash  Concentration  or 
Disbursement  (CCD)  SEC  code  for 
business  checks  converted  at  the  point- 
of-purchase.  We  requested  conunent  on 
the  issues  raised  by  using  the  PPD  SEC 
code  for  business  checks  converted  at 
lockboxes,  including  whether  it  would 
be  appropriate  to  extend  the  consumer 
and  KDFl  recredit  and  adjustment 
protections  ^  to  business  account- 
holders  whose  checks  are  converted  at 
agency  lockboxes  and  to  their  RDFIs. 

A  majority  of  the  commenting 
organizations  expressed  concern  about 
the  conversion  of  business  checks  to 
ACH  debit  entries  at  points-of-purchase 
and  lockbox  locations.  The  common 
theme  was  that  the  conversion  of 
business  checks  to  ACH  debit  entries 
may  interfere  with  various  cash 
management  tools  in  place  to  protect 
some  business  accounts  and  that,  as  a 
result,  ACH  debit  entries  would  be 
retiimed  and  negatively  impact  business 
customers.  The  Association  for 
Financial  Professionals  (AFP)  asked 
both  FMS  and  NACHA  to  withdraw  any 
proposals  to  convert  business  checks 
due  to  the  potentially  negative  impact 
on  corporate  cash  management.  AFP's 
concern  is  that  converting  business 
checks  may  limit  the  effectiveness  of 


>The  ACH  Rules  require  an  RDFI  to  recredit  a 
consumer's  account  if  the  consumer  has  notified  the 
RDFI  of  an  unauthorized  debit  within  fifteen  days 
after  receiving  his  statement.  See  ACH  Rule  7.6.1. 
The  RDFI  may  then  send  an  adjustment  entry  to  the 
ODFI,  as  long  as  the  adjustment  entry  is  sent  within 
60  days  of  the  settlement  date  of  the  debit  at  issue. 
See  ACH  Rule  7.7.1. 


controlled  disbursement  and  positive 
pay  systems  because  reconciliation 
could  not  occur  between  the  converted 
item  and  a  corporation's  disbursement 
files.  These  systems  would  expect 
payments  originated  as  checks  to  be 
presented  for  payment  as  checks,  not  as 
ACH  debit  entries.  It  was  also  noted  that 
there  would  be  a  negative  impact  on 
automated  corporate  account 
reconciliation  mechanisms. 

Many  of  the  larger  financial 
institutions  indicated  that  in  order  to 
facilitate  the  conversion  of  business 
checks  to  ACH  debit  entries  they  would 
need  to  engage  in  extensive  system 
changes  so  that  back-end  check 
processing  systems  could  communicate 
internally  with  ACH  systems.  This 
would  allow  items  originated  by  check, 
and  subsequently  converted  to  ACH 
debit  entries,  to  be  recognized  as  such, 
interact  with  various  cash  management 
tools,  and  properly  post  to  business 
accounts  with  no  negative  impact  on  the 
business  customer. 

We  recognize  that  the  conversion  of 
business  checks  issued  by  large 
businesses  may  interfere  with  cash 
management  tools  until  financial 
institution  check  processing  and  ACH 
systems  are  integrated.  However,  our 
check  conversion  pilot  experience 
indicates  that  many  of  the  business 
checks  presented  at  agency  points-of- 
purchase  are  issued  by  small  businesses 
with  accounts  that  do  not  employ  these 
types  of  cash  management  tools.  Indeed, 
we  believe  that  it  is  imlikely  that  most 
business  checks  presented  over-the- 
counter  to  agencies  are  drawn  on 
accounts  that  employ  these  systems.  In 
its  comment  letter,  NACHA  indicated 
that  checks  drawn  on  business  accounts 
with  debit  blocks  and/or  positive  pay 
verification  may,  in  all  likelihood, 
involve  too  ciunbersome  a  check 
issuance  process  to  be  candidates  for 
over-the-counter  purchases  at  merchants 
and,  thus,  ACH  conversion.  Statistics 
from  oin  check  conversion  pilot  with  a 
large  Federal  agency  support  this 
position.  Diuing  the  two-year  pilot  with 
this  agency  over  10,000  business  checks 
were  presented  at  the  point-of-pinchase 
of  which  99.86%  of  these  transactions 
were  successfully  converted  to  ACH 
debit  entries. 

We  do  not  anticipate  that  check 
conversion  at  agency  points-of- 
purchase,  in  the  maimer  we  plan  to  use 
it,  is  likely  to  significantly  disrupt 
corporate  cash  management.  Moreover, 
it  is  important  to  note  that  our  rules  do 
not  require  agencies  to  use  check 
conversion;  rather,  the  rules  provide  a 
legal  framework  for  check  conversion 
for  those  agencies  that  wish  to  use  this 
technology.  Therefore,  if  a  particular 
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agency  receives  a  significant  number  of 
checks  issued  by  large  corporations,  the 
agency  may  choose  not  to  engage  in 
check  conversion.  FMS  will  work 
closely  with  agencies  to  implement 
check  conversion  technology  and  will 
provide  guidance  to  help  agencies 
determine  the  appropriateness  of  this 
technology  for  various  cash  flows. 

We  are  aware  that,  imtil  check  and 
ACH  systems  are  integrated,  a  debit 
entry  to  a  business  accovmt  utilizing  a 
debit  filter  or  positive  pay  system  may 
be  returned.  To  address  this  possibility, 
we  are  planning  to  handle  debits  to 
business  accounts  that  are  returned  by 
generating  a  paper  draft  on  the  accoimt, 
using  the  stored  check  image.  These 
transactions,  which  are  governed  by  the 
Uniform  Commercial  Code,  will  be 
settled  through  the  check  processing 
system.  We  also  are  aware  that 
authorization  issues  can  arise  in 
connection  wdth  converting  business 
checks  at  points-of-purchase.  For 
exslmple,  it  is  possible  that  an 
individual  presenting  a  business  check 
to  an  agency  may  not  have  authority  to 
act  with  respect  to  the  account  on  which 
the  check  is  drawn.  We  believe  that  the 
ACH  Rules  incorporated  in  part  210 
provide  an  adequate  framework  to 
enable  a  Receiver*  to  pursue  recovery  of 
an  imauthorized  debit  to  the  Receiver's 
account.^  Moreover,  we  have  not  foimd 
in  our  pilot  programs  that  Receivers 
have  challenged  or  attempted  to 
disavow  ACH  debits  resulting  fitjm  the 
conversion  of  business  checks. 

With  regard  to  lockbox  check 
conversion,  we  continue  to  believe,  as 
discussed  in  the  NPRM,  that  providing 
for  two  separate  workflows  at  lockbox 
locations  would  be  costly  and 
burdensome,  and  that  the  full  benefits  of 
this  technology  cannot  be  realized 
imless  all  checks  received  at  lockbox 
locations  are  converted.  However,  we 
plan  to  operate  lockbox  check 
conversion  pilots  in  such  a  manner  as 
to  minimize  the  concerns  voiced  by 
commenters.  For  example,  we  anticipate 
that  alternate  payment  methods  will  be 
made  available  for  any  lockbox  at  which 
all  checks  are  converted,  so  that 
remitters  have  the  option  of  making 
payment  by  ACH  credit  or  another 
means  if  they  do  not  want  their  checks 


*  In  an  ACH  debit  transaction,  the  Receiver  is  the 
person  or  entity  making  the  payment  (i.e.,  the 
payor)  by  authorizing  a  debit  to  an  account.  In  this 
document,  we  may  refer  to  a  person  or  entity 
making  a  payment  to  a  Federal  agency  as  a  payor, 
a  Receiver,  a  customer,  or  a  consumer,  as 
appropriate. 

5  For  example,  under  the  ACH  Rules,  the  ODFI 
warrants  that  a  debit  entry  has  been  authorized  by 
the  Receiver  and  must  provide  a  copy  of  the 
Receiver's  authorization  upon  the  RDFI's  request. 
See  ACH  Rules  2.2.1.1  and  4.1.1. 


converted.  In  addition,  we  will  work 
with  agencies  to  focus  check  conversion 
on  cash  flows  consisting  of  payments 
from  primarily  small  and  medium-sized 
businesses  that  are  less  likely  to  use 
sophisticated  cash  management  tools. 
Based  on  the  concerns  expressed  by 
financial  institutions  with  regard  to 
extending  consumer  re-credit  provisions 
to  business  customers,  we  have 
determined  that  it  would  be  more 
appropriate  to  use  the  CCD  SEC  code 
rather  than  the  PPD  SEC  code  for 
business  checks  converted  at  lockboxes 
and  points-of-purchase.  In  order  to 
accommodate  the  use  of  appropriate 
SEC  codes  at  lockboxes,  we  plan  to 
analyze  agency  cash  flows  and 
implement  pilot  programs  initially  only 
at  lockboxes  where  either  consumer 
checks  or  business  checks  (but  not  both) 
are  sent.  By  distinguishing  consumer 
lockboxes  from  business  lockboxes,  we 
can  ensure  that  the  CCD  SEC  code  is 
used  to  convert  business  checks  and  the 
Accounts  Receivable  Entry  (ARC)  SEC 
code  is  used  to  convert  consumer 
checks. 

C.  Other  Check  Conversion  Issues 

Although  the  NPRM  did  not  address 
the  retention  of  check  information  and 
destruction  of  paper  checks  converted  at 
lockboxes,  we  received  comments  on 
these  issues.  Since  we  published  the 
NPRM,  NACHA  has  amended  the  ACH 
Rules  for  lockbox  check  conversion. 
Under  the  revised  ACH  Rules,  a  check 
is  used  as  a  source  document  to  initiate 
an  accoimts  receivable  (lockbox)  entry. 
A  check  converted  to  ACH  debit  entry 
in  this  manner  at  a  lockbox  is  to  be 
copied  or  imaged.  The  copied  or  imaged 
check  information  is  to  be  retained  for 
a  minimum  of  7  years.  The  original 
check  is  to  be  destroyed  no  later  than  14 
calendar  days  after  the  settlement  date 
of  the  accounts  receivable  entry.  This 
requirement  is  to  protect  against  the  risk 
that  by  human  error  the  check  (source 
docimient),  in  addition  to  being 
presented  as  an  ACH  debit  entry,  might 
subsequently  be  entered  into  the  check 
processing  system  for  pajrment  as  a 
check. 

Commenters  urged  us  to  adopt  these 
provisions  of  the  ACH  Rules.  We  agree 
with  these  conunents  and  are  accepting 
the  ACH  Rules  regarding  check 
retention  and  destruction  as  they  apply 
to  checks  presented  by  the  public  for 
payment  at  agency  lockbox  locations.  ^ 


B  Checks  received  at  certain  Federal  lockboxes  are 
subject  to  court  orders  mandating  the  preservation 
of  the  original  checks.  As  discussed  above,  we  plan 
to  implement  check  conversion  only  at  lockboxes 
where  conversion  is  appropriate  in  light  of  the 
nature  of  the  checks  received.  We  vrill  not 
implement  check  conversion  at  lockboxes  where 


D.  Internet-Initiated  ACH  Debits 

The  NPRM  proposed  to  incorporate  in 
Part  210  the  ACH  Rules  that  allow  the 
use  of  the  Internet-Initiated  Entry  tWEB) 
SEC  code  to  initiate  ACH  debit  entries 
for  purchases  made  over  the  Internet, 
with  two  exceptions.  First,  we  proposed 
not  to  adopt  the  requirement  that 
Originating  Depositary  Financial 
Institutions  (ODFIs)  establish  exposure 
limits  for  Originators  of  Internet- 
initiated  debit  entries.  Second,  we 
proposed  to  allow  agencies  to  originate 
WEB  entries  to  corporate  accoimts  as 
well  as  to  consumer  accounts. 

The  pmpose  of  establishing  exposure 
limits  is  to  ensure  that  ODFIs  will  verify 
the  identity  and  creditworthiness  of 
their  merchant  customers  and  to  ensure 
that  the  volume  and  dollar  amount  of 
the  transactions  that  merchants 
originate  are  appropriate.  We  do  not 
believe  that  it  would  be  appropriate  for 
FMS,  which  functions  as  an  ODFI  for 
agencies,  to  establish  transaction  limits 
for  Federal  agencies.  We  also  do  not 
believe  that  such  limits  are  necessary, 
because  the  collection  of  payments  by 
agencies  over  the  Internet  does  not  raise 
the  merchant  creditworthiness  concerns 
that  have  emerged  in  the  private  sector. 
Most  respondents  were  supportive  of 
our  position  on  this  issue. 

In  addition,  we  proposed  to  permit 
agencies  to  initiate  WEB  entries  to 
business  accounts  in  order  to  provide 
businesses  with  a  convenient  and  cost- 
beneficial  way  to  make  payments,  to 
agencies.  Because,  under  the  ACH 
Rules,  the  use  of  the  WEB  SEC  code  for 
an  entry  signifies  that  the  entry  is  a 
debit  to  a  consumer  account,  allowing 
agencies  to  use  the  WEB  code  for  a  debit 
entry  to  a  business  account  raises  the 
issue  of  whether  the  RDFI  can  or  must 
provide  the  business  customer  with  the 
right  of  recredit  available  to  consumers 
imder  the  ACH  Rules.  See  ACH  Rule 
7.6.1,  ACH  Rule  7.7.1.  We  proposed  to 
extend  to  business  Receivers  of  WEB 
entries,  and  their  RDFIs,  the  same  re- 
credit and  adjustment  rights, 
respectively,  that  apply  to  debits  to 
consumer  accounts. 

The  majority  of  commenters, 
primarily  large  financial  institutions 
and  trade  associations,  were  opposed  to 
the  use  of  the  WEB  SEC  code  for 
business  entries.  Several  respondents 
argued  that  the  WEB  SEC  code  was 
designed  solely  for  consimier  entries 
and  that  WEB  entries  to  business 
accoimts  would  likely  be  rejected. 
Additionally,  most  dissenters  were 
opposed  to  the  extension  of  re-credit 
and  adjustment  rights  to  business 


the  checks  received  are  subject  to  court-mandated 
preservation  requirements. 


17900  Federal  Register /Vol.  67.  No.  70  /  Thursday ,  April  11.  2002 /Rules  and  RegulaUons 


Federal  Register /Vol.  67.  No.  70 /Thursday.  April  11,  2002 /Rules  and  Regulations 17901 


corporate  entries.  Many  commenters 
wrote  that  a  better  approach  to  this  issue 
is  to  use  standard  SEC  codes,  such  as 
the  CCD  or  Corporate  Trade  Exchange 
(CTX).  for  business  Internet  entries. 

Oiu'  pilot  experience  imderscores  the 
importance  of  the  commenters'  concerns 
that  operational  discrepancies  may 
occur  if  the  WEB  SEC  code  is  used  for 
corporate  items.  Many  corporations 
employ  cash  management  tools  on  their 
accounts  that  would  reject  and  return 
these  entries.  In  view  of  this  experience 
and  the  comments  received,  and 
because  it  appears  to  be  possible  to  use 
CCD  SEC  code  for  Internet-initiated 
ACH  debits  without  compromising  the 
efficiency  of  Internet  systems,  we  will 
use  the  WEB  SEC  code  for  consumer 
entries  and  the  CCD  SEC  code  for 
business  entries.  Use  of  the  CCD  SEC 
code  for  business  entries  means  that 
consiuner  re-credit  provisions  will  not 
apply  to  business  entries. 

n.  Interim  Rule 

A.  Background 

As  discussed  above,  part  210 
incorporates  (with  certain  exceptions) 
the  ACH  Rules,  which  NACHA 
periodically  updates.  Each  year  NACHA 
pubUshes  a  new  rule  book  Uiat  reflects 
the  changes  to  the  ACH  Rides  that  have 
been  approved  since  the  publication  of 
the  previous  rule  book.  Part  210 
currendy  provides  that  any  amendment 
to  the  ACH  Rides,  as  pubUshed  in 
NACHA's  2001  rule  book,  that  takes 
effect  after  September  14,  2001,  will  not 
apply  to  Federal  government  ACH 
entries  unless  we  pubUsh  notice  of 
acceptance  of  the  amendment  in  the 
Federal  Register.  31  CFR  210.3(b)(2). 
NACHA  recently  published  its  2002  rule 
book.  We're  publishing  this  interim  rule 
in  order  to  incorporate  in  Part  210  all  of 
the  amendments  to  the  ACH  Rules  that 
NACHA  adopted  within  the  last  year, 
other  than  those  relating  to  accounts 
receivable  entries,  which  are  addressed 
in  our  final  rule. 

Uidike  the  final  rule  discussed  in  Part 
I  of  this  document,  we  have  not 
previously  sought  comment  on  the 
issues  addressed  in  this  interim  rule. 
We  therefore  are  requesting  comment  on 
all  aspects  of  the  interim  rule  discussed 
below. 

B.  Changes  to  ACH  Rules 

The  ACH  Rules  published  in 
NACHA's  2002  rule  book  reflect 
changes  to  the  ACH  Rules  published  in 
NACHA's  2001  rule  book  related  to  four 
topics  in  addition  to  accounts  receivable 
entries.  Those  four  topics  are:  (1) 
Affidavit  and  electronic  communication 
issues;  (2)  reinitiation;  (3)  electronic 


authorization;  and  (4)  electronic 
terminals.  By  amending  §  210.2  (d)  and 
§  210.3  (b),  we  are  incorporating  these 
four  ACH  rule  changes  into  the  interim 
rule. 

In  order  to  incorporate  these  ACH 
Rule  changes  in  Part  210,  the  only 
revision  necessary  to  the  current 
regulation  is  to  replace  references  to  the 

2001  rule  book  with  references  to  the 

2002  rule  book. 

1.  Affidavit  and  Electronic 
Communication  Issues 

NACHA  has  adopted  a  rule  to 
facilitate  the  use  of  electronic 
agreements  and  the  electronic  storage  of 
records  in  conformance  with  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act  (E-Sign  Act). 
This  rule  amendment  will  allow  any 
agreement,  authorization,  affidavit  or 
other  record  (e.g.,  notices,  disclosures, 
etc.)  required  by  the  ACH  Rules  to  be 
executed  in  an  electronic  form.  It  is  not 
a  requirement  of  the  ACH  Rules  that 
these  documents  be  executed  in 
electronic  form;  this  rule  amendment 
simply  provides  another  option  for  ACH 
participants.  In  addition,  this  rule 
amendment  would  change  the  term 
"affidavit"  to  "written  statement  under 
penalty  of  perjury"  in  order  to  clarify 
that,  for  purposes  of  the  ACH  Rules, 
such  a  declaration  need  not  be 
notarized.  RDFIs,  at  their  option,  can 
continue  to  use  affidavits  and/or  require 
notarization.  This  rule  amendment 
became  effective  March  15,  2002. 

FMS,  as  well  as  the  Federal 
government  as  a  whole,  supports 
regulations  and  policies  that  facilitate 
electronic  commerce,  including  those 
that  support  the  validity  of  electronic 
signatures.  As  a  result,  we  are  accepting 
this  change  to  the  ACH  Rules. 

2.  Reinitiation  Issues 

NACHA  has  adopted  a  rule  to  limit 
the  number  of  times  that  an  ACH  entry 
returned  using  Return  Reason  Code  ROl 
(Insufficient  Funds)  or  R09  (Uncollected 
Funds)  may  be  reinitiated  to  a 
maximum  of  two  reinitiation  attempts 
following  the  return  of  the  original 
entry.  This  limitation  applies  to  all  SEC 
codes  except  RCK  (Re-presented  Check 
Entry),  which  has  a  distinct  limit.  This 
rule  amendment  became  effective  March 
15.  2002. 

FMS  supports  the  consistency  that 
this  change  to  the  ACH  Rules  brings  to 
ACH  return  items.  As  a  result,  we  are 
accepting  this  change  to  the  ACH  Rules. 

3.  Electronic  Authorization 
NACHA  has  adopted  a  rule  revising 

the  language  concerning  the  similarly 
authenticated  standard  for  consumer 


authorizations  to  be  consistent  with  the 
recent  revisions  to  the  Federal  Reserve 
Board's  Official  Staff  Commentary  on 
Regulation  E.  This  revised  language 
states  that  electronic  authorization  that 
is  similarly  authenticated  by  the 
consumer  vrill  satisfy  the  necessary 
standards  by  being  in  compliance  with 
the  requirements  of  the  E-Sign  Act.  The 
authorization  process  chosen  must 
evidence  both  the  consumer's  identity 
and  his  assent  to  the  transaction.  This 
rule  amendment  became  effective 
January  1,  2002. 

FMS  supports  consistency  between 
the  ACH  Rules  and  Regulation  E.  As  a 
result,  we  are  accepting  this  change  to 
the  ACH  Rules. 

4.  Terminal  Location 

Under  Regulation  E,  a  point-of- 
purchase  terminal  used  to  capture  data 
electronically  for  purposes  of  initiating 
an  EFT  constitutes  an  "electronic 
terminal"  even  if  no  access  device  is 
used  to  originate  the  transaction,  such 
as  when  a  check  is  used  to  capture 
information  to  initiate  a  one-time  EFT. 
Therefore,  when  a  check  is  used  as  a 
source  document  at  a  point-of-purchase 
and  is  run  through  a  terminal  to  capture 
the  account  information  from  the  check 
(as  is  the  case  with  the  POP  entry),  the 
requirements  of  Regulation  E  with 
respect  to  electronic  terminals  apply. 
These  requirements  include  the 
provision  of  a  receipt  for  POP  entries 
that  includes  the  terminal  location,  as 
well  as  the  inclusion  of  the  terminal 
location  on  the  consumer's  bank 
account  statement,  as  provided  in 
Regulation  E,  §  205.9(b)(l)(iv). 

NACHA  has  adopted  a  rule  to  require 
that  (1)  an  Originator  of  POP  entries 
include  information  within  the  POP 
entry  to  identify  the  city  and  state  in 
which  the  electronic  terminal  used  for 
the  transaction  is  located;  (2)  the 
Originator  include  the  Terminal  City 
and  Terminal  State  on  the  receipt 
provided  to  the  consumer  at  the  point- 
of-purchase;  and  (3)  RDFIs  expand  the 
information  provided  on  the  consumer's 
monthly  bank  account  statement  to 
include  the  city  and  state  where  the 
terminal  is  located.  This  rule 
amendment  became  effective  January  1, 
2002. 

We  recognize  that  this  rule  change, 
which  is  necessary  to  conform  to  the 
requirements  of  Regulation  E,  provides 
consumers  with  useful  transaction 
information.  As  a  result,  we  are 
accepting  this  change  to  the  ACH  Rules. 


m.  Section-by-Section  Analysis 

Section  210.2(d)  [Interim  amendment] 

We  are  amending  the  definition  of 
"applicable  ACH  rules"  at  §  210.2(d). 
Current  §  210.2(d)  defines  applicable 
ACH  rules  to  mean  the  ACH  Rules  with 
an  effective  date  on  or  before  September 
14,  2001,  as  published  in  Parts  II,  m, 
and  IV  of  the  "2001  ACH  Rules:  A 
Complete  Guide  to  Rules  &  Regulations 
Governing  the  ACH  Network,"  with 
certain  exceptions.  We  are  amending 
§  210.2(d)  to  refer  to  the  ACH  Rules  with 
an  effective  date  on  or  before  March  15, 
2002.  The  effect  of  this  amendment  is 
that  the  changes  to  the  ACH  rules 
addressed  in  our  interim  rule  are 
incorporated  by  reference  in  part  210. 

To  implement  our  adoption  of  a  final 
rule  governing  accounts  receivable 
check  truncation  and  Internet-initiated 
debit  entries,  we  are  deleting  the 
exceptions  in  paragraphs  (d)(6) 
(accounts  receivable  check  truncation) 
and  (d)(7)  (Internet-initiated  debit 
entries).  The  deletion  of  these 
paragraphs  reflects  our  adoption  of  the 
ACH  rules  governing  those  transactions, 
with  certain  exceptions  that  are 
addressed  in  §  210.2(d)(6)  and 
§  210.6(h).  Section  210.2(d)(6)  excludes 
ACH  Rule  2.10.2.2  from  the  definition  of 
applicable  ACH  rules.  ACH  Rule 
2.10.2.2  requires  ODFIs  to  establish 
exposure  limits  for  Originators  of 
Internet-initiated  debit  entries.  Section 
210.6(h)  sets  forth  the  requirements  for 
accounts  receivable  check  truncation  by 
agencies. 

Section  210.3(b)  [Interim  amendment] 

We  are  amending  §  210.3(b), 
"Incorporation  by  reference — applicable 
ACH  Rules,"  by  replacing  the  references 
to  the  ACH  Rules  as  published  in  the 
2001  rule  book  with  references  to  the 
ACH  Rules  as  published  in  the  2002 
rule  book. 

Section  210.6(g)  [Final  amendment] 

To  implement  the  part  of  our  final 
rule  that  addresses  the  conversion  of 
checks  at  agency  points-of-purchase,  we 
are  amending  §  210.6,  which  sets  forth 
the  obligations  and  liabilities  of 
agencies  that  initiate  or  receive 
Government  entries.  We  are  adding  a 
new  paragraph  (g)  to  address  the 
conversion  of  checks  to  ACH  debit 
entries  at  agency  points-of-purchase. 
Paragraph  (g)  permits  agencies  to 
convert  to  ACH  debit  entries  both 
consumer  and  business  checks 
presented  at  agency  points-of-purchase. 
The  term  "point-of-purchase"  is 
intended  to  mean  any  location  where  an 
agency  accepts  checks  as  payment  in 
connection  with  a  contemporaneous 


transaction  or  any  location  where  an 
agency  cashes  checks  for  employees  or 
the  public.  Thus,  an  actual  purchase 
need  not  take  place  at  a  "point-of- 
purchase." 

ACH  Rule  2.1.2  requires  that  a 
Receiver  authorize  the  Originator  to 
initiate  an  entry  to  the  Receiver's 
account.  In  the  case  of  a  debit  entry  to 
a  consumer  account,  the  authorization 
must  be  in  writing,  signed  or  similarly 
authenticated  by  the  consumer.  ACH 
Rule  3.4  requires  that  an  Originator 
provide  a  Receiver  with  a  copy  of  the 
Receiver's  authorization  for  a  debit 
entry  initiated  to  a  consumer  account. 
Under  §  210.6(g),  these  requirements  are 
met  if  the  agency  posts  a  notice 
containing  the  disclosure  set  forth  at 
Appendix  A  and  makes  available  to  the 
customer,  in  a  form  that  the  customer 
can  retain,  the  disclosure  set  forth  at 
Appendix  B.  It  is  not  necessary  that  the 
cashier  actually  hand  the  customer  the 
Appendix  B  disclosure;  it  is  sufficient 
that  the  disclosure  is  made  available  if 
the  customer  requests  it.  Agencies  that 
convert  checks  at  points-of-purchase 
must  use  the  standard  disclosures  at 
Appendices  A  and  B — ^they  may  not 
modify  the  disclosures  except  where 
indicated  by  brackets. 

ACH  Rules  3.10  and  4.1.1  require, 
respectively,  that  the  Originator  retain 
the  original  or  a  copy  of  the  Receiver's 
authorization  for  two  years  and  that  the 
ODFI  provide  a  copy  of  the  Receiver's 
authorization  to  an  RDFI  upon  request. 
Under  §  210.6(g),  these  requirements 
can  be  met  by  providing  a  copy  of  the 
Receiver's  check  plus  a  copy  of  the 
notice  that  was  posted  at  the  cash 
register. 

Section  210.6(h)  [Final  amendment] 

To  implement  the  part  of  our  final 
rule  that  addresses  the  conversion  of 
checks  at  lockboxes,  we  are  adding  a 
new  paragraph  (h)  to  §210.6.  Section 
210.6(h)(1)  allows  an  agency  to  originate 
an  accounts  receivable  entry  if  the 
agency  has  first  provided  the  disclosure 
set  forth  at  Appendix  C  to  the  conisumer. 
Like  the  point-of-purchase  disclosure, 
Appendix  C  contains  a  standard 
disclosure  that  agencies  may  not  modify 
except  as  indicated  by  brackets.  The 
disclosure  need  not  appear  on  the 
invoice  document  itself,  but  should  be 
provided  in  such  a  way  that  the 
Receiver  can  be  expected  to  have  read 
the  disclosure  before  sending  in  a  check. 
For  example,  it  would  be  appropriate  to 
include  the  disclosure  with  remittance 
instructions. 

Section  210.6(h)(2)  allows  agencies  to 
convert  business  checks  received  at  a 


lockbox  or  dropbox  ^  to  ACH  debit 
entries  using  a  CCD  SEC  code.  Under 
section  210.6(h)(2),  the  authorization 
requirements  of  the  ACH  Rules  are  met 
if,  and  only  if,  the  agency  has  provided 
the  disclosure  set  forth  in  Appendix  C 
prior  to  converting  the  check.  For 
purposes  of  the  document  retention  and 
availability  requirements  of  ACH  Rules 
3.10  and  4.1.1,  a  copy  of  the  notice  and 
a  copy  of  the  Receiver's  source 
document  together  constitute  a  copy  of 
the  authorization. 

Section  210. 6(i)  [Final  amendment] 

To  implement  the  part  of  our  final 
rule  that  addresses  the  origination  of  a 
service  fee  for  returned  transactions  in 
connection  with  conversion  of  checks  at 
points-of-purchase  and  lockboxes,  we 
are  adding  a  new  subsection  (i)  to 
§210.6.  The  ACH  Rules  do  not  allow 
merchants  to  initiate  an  ACH  debit  entry 
to  collect  a  service  fee  for  an  entry  that 
has  been  returned  for  insufficient  funds 
except  where  the  Receiver  has,  in 
writing,  authorized  the  collection  of  the 
fee.  Section  210. 6(i)  overrides  this 
restriction  for  Federal  agencies  and        • 
allows  an  agency  to  collect  by  ACH 
debit,  without  the  Receiver's  written 
authorization,  a  one-time  service  fee  in 
connection  with  any  entry  originated  by 
converting  a  check  at  a  point-of- 
purchase  or  lockbox  that  is  returned 
unpaid.  The  agency  must  have  provided 
the  disclosures  set  forth  at  Appendices 
A  and  B  (for  point-of-purchase  entries) 
or  Appendix  C  (for  lockbox  entries)  in 
order  to  collect  the  service  fee  by  ACH 
debit.  This  subsection  does  not  create 
for  agencies  the  authority  to  impose  a 
service  fee;  rather,  it  allows  an  agency 
that  has  the  authority  to  impose  such  a 
fee  to  collect  the  fee  by  ACH  debit 
without  a  written  authorization. 

Appendices  A,  B  and  C 

We  are  adding  appendices  A,  B  and 
C  to  the  regulation  to  set  forth  the 
disclosures  required  in  our  final  rule  for 
point-of-purchase  check  conversion  and 
lockbox  check  conversion. 

IV.  Procedural  Requirements 

Request  for  Comment  on  Interim  Rule 

We  invite  comment  on  all  aspects  of 
the  interim  rule. 

Request  for  Comment  on  Plain 
Language — Interim  and  Final  Rules 

Executive  Order  12866  requires  each 
agency  in  the  Executive  branch  to  write 
regulations  that  are  simple  and  easy  to 
understand.  We  invite  comment  on  how 


'  A  dropbox  is  similar  to  a  lockbox  except  that  a 
payor  delivers  a  payment  to  a  dropbox  in  person 
rather  than  mailing  the  payment. 
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to  make  either  the  interim  rule  or  the 
final  rule  clearer.  For  example,  you  may 
wish  to  discuss:  (1)  Whether  we  have 
organized  the  material  to  suit  your 
needs;  (2)  whether  the  requirements  of 
the  rules  are  clear;  or  (3)  whether  there 
is  something  else  we  could  do  to  make 
these  rules  easier  to  understand. 

Notice  and  Comment  and  Effective 
Date— Interim  Rule 

We  find  that  good  cause  exists  for 
issuing  the  interim  rule  without  prior 
notice  and  conunents.  Under  the 
Administrative  Procedure  Act,  an 
agency  is  permitted  to  issue  a  rule 
without  prior  notice  and  conunent  when 
the  agency  for  good  cause  finds  that 
notice  and  public  procedure  thereon  are 
impracticable,  unnecessary  or  contrary 
to  the  pubUc  interest.  5  U.S.C  553(b)(B). 
We  believe  that  it  is  important  to 
address  the  publication  of  new  ACH 
Rules  as  quickly  as  possible  in  order  to 
mitigate  the  uncertainty  and 
inconvenience  to  financial  institutions 
and  agencies  that  would  result  from  a 
time  lag  in  responding  to  NACHA's  rule 
changes.  When  we  proposed  to  address 
changes  to  the  ACH  Rules  by  reviewing 
and  responding  to  rule  changes  on  an 
annual  basis,  we  received  many 
comments  expressing  concern  over  the 
potential  consequences  of  such  a  time 

Those  consequences  include 
uncertainty  as  to  the  rules  governing 
government  ACH  transactions,  as  well 
as  the  inability  of  financial  institutions 
to  segregate  the  processing  of  those 
transactions.  We  have  published  a 
notice,  and  considered  the  comments 
received,  on  those  provisions  of 
NACHA's  rule  changes  that  we  believe 
are  significant  or  controversial,  and  we 
are  addressing  those  rule  changes  in  our 
final  rule. 

Executive  Order  12866— Interim  and 
Final  Rules 

The  interim  and  final  rules  do  not 
meet  the  criteria  for  a  "significant 
regulatory  action"  as  defined  in 
Executive  Order  12866.  Therefore,  the 
regiilatory  review  procedines  contained 
therein  do  not  apply. 

Regulatory  Flexibility  Act  Analysis- 
Interim  and  Final  Rules 

It  is  hereby  certified  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  (The  conversion  to  ACH  debits 
of  checks  remitted  by  small  entities  to 
Federal  agencies  is  not  expected  to 
result  in  increased  costs  to  those 
entities.  Similarly,  there  should  be  no 
economic  impact  to  small  entities  as  a 
result  of  allowing  Federal  agencies  to 


originate  ACH  debits  authorized  by 
small  entities  over  the  Internet. 
Accordingly,  a  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  is 
not  required.  Because  no  notice  of 
proposed  rulemaking  is  required  for  the 
interim  rule,  it  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act. 

Unfunded  Mandates  Act  of  1 995— 
Interim  and  Final  Rules 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  2  U.S.C. 
1532  (Unfunded  Mandates  Act), 
requires  that  the  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  any  rule  likely  to  result  in 
a  Federal  mandate  that  may  result  in  the 
expenditxue  by  State,  local,  and  tribal 
governments,  in  the  aggregate  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
the  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  the 
rule.  We  have  determined  that  the  final 
rule  will  not  result  in  expenditures  by 
State,  local,  and  tribal  governments,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  Accordingly,  we 
have  not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  any 
regulatory  alternatives.  Although  the 
Unfunded  Mandates  Reform  Act  of  1995 
does  not  apply  to  the  interim  rule,  we 
have  determined  that  it  will  not  result 
in  such  expenditures. 

Executive  Order  13132— Federalism 
Summary  Impact  Statement — Interim 
and  Final  Rules 

Executive  Order  13132  requires 
Federal  agencies,  including  FMS,  to 
certify  their  compliance  with  that  Order 
when  they  transmit  to  the  Office  of 
Management  and  Budget  (OMB)  any 
draft  final  regulation  that  has  federalism 
implications.  Under  the  Order,  a 
regulation  has  federalism  implications  if 
it  has  "substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  In  the  case  of  a 
regulation  that  has  federalism 
impUcations  and  that  preempts  State 
law,  the  Order  imposes  certain  specific 
requirements  that  the  agency  must 
satisfy,  to  the  extent  practicable  and 
permitted  by  law,  prior  to  the  formal 
promulgation  of  the  regulation. 

In  general,  the  Executive  Order 
requires  the  agency  to  adhere  strictly  to 
Federal  constitutional  principles  in 


developing  rules  that  have  federalism 
implications;  provides  guidance  about 
an  agency's  interpretation  of  statutes 
that  authorize  regulations  that  preempt 
State  law;  and  requires  consultation 
with  State  officials  before  the  agency 
issues  a  final  rule  that  has  federalism 
implications  or  that  preempts  State  law. 

The  interim  and  final  rules  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government. 

List  of  Subiects  in  31  CFR  Part  210 

Automated  Clearing  House,  Electronic 
funds  transfer,  Financial  institutions. 
Fraud,  and  Incorporation  by  reference. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  210  of  title  31  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  210-FEDERAL  GOVERNMENT 
PARTiaPATION  IN  THE  AUTOMATED 
CLEARING  HOUSE 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5525;  12  U.S.C.  391;  31 
U.S.C.  321,  3301,  3302,  3321.  3332.  3335,  and 
3720. 

2.  Revise  §  210.2(d)  to  read  as  follows: 


1210^    Definitions. 
•        *        •        *        • 

(d)  Applicable  ACH  Rules  means  the 
ACH  Rules  with  an  effective  date  on  or 
before  March  15.  2002.  as  published  in 
Parts  II.  III.  and  IV  of  the  "2002  ACH 
Rules:  A  Complete  Guide  to  Rides  k 
Regulations  Governing  the  ACH 
Network,"  except: 

(1)  ACH  Rule  1.1  (limiting  the 
applicability  of  the  ACH  Rules  to 
members  of  an  ACH  association); 

(2)  ACH  Rule  1.2.2  (governing  claims 
for  compensation); 

(3)  ACH  Rule  1.2.4;  2.2.1.10; 
Appendix  Eight  and  Appendix  Eleven 
(governing  the  enforcement  of  the  ACH 
Rules,  including  self-audit 
requirements); 

(4)  ACH  Rules  2.2.1.8;  2.6;  and  4.7 
(governing  the  reclamation  of  benefit 
payments); 

(5)  ACH  Rule  8.3  and  Appendix  Two 
(requiring  that  a  credit  entry  be 
originated  no  more  than  two  banking 
days  before  the  settlement  date  of  the 
entry — see  definition  of  "Effective  Entry 
Date"  in  Appendix  Two);  and 

(6)  ACH  Rule  2.10.2.2  (reqxiiring  that 
originating  depository  financial 
institutions  (ODFIs)  establish  exposure 


Federal  Register/Vol.  67,  No.  70/Thursday,  April  11.  2002/Rules  and  Regtilations  17903 


limits  for  Originators  of  Internet- 
initiated  debit  entries). 

***** 

3.  Revise  §  210.3(b)  to  read  as  follows: 

***** 

b)  Incorporation  by  reference — 
applicable  ACH  Rules. 

(1)  This  part  incorporates  by  reference 
the  applicable  ACH  Rules,  including 
nile  changes  with  an  effective  date  on 
or  before  March  15,  2002,  as  published 
in  Parts  II,  III.  and  IV  of  the  "2002  ACH 
Rules:  A  Complete  Guide  to  Rules  & 
Regidations  Governing  the  ACH 
Network."  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of  the 
"2002  ACH  Rules"  are  available  from 
NACHA— The  Electronic  Payments 
Association,  13665  Dulles  Technology 
Drive,  Suite  300,  Hemdon.  Virginia 
20171.  Copies  also  are  available  for 
public  inspection  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  N.W..  Suite  700.  Washington. 
DC. 

(2)  Any  amendment  to  the  applicable 
ACH  Rules  that  takes  effect  after  March 
15,  2002,  shall  not  apply  to  Government 
entries  unless  the  Service  expressly 
accepts  such  amendment  by  publishing 
notice  of  acceptance  of  the  amendment 
to  this  part  in  the  Federal  Register.  An 
amendment  to  the  ACH  Rules  that  is 
accepted  by  the  Service  shall  apply  to 
Government  entries  on  the  effective  date 
of  the  rulemaking  specified  by  the 
Service  in  the  Federal  Register  notice 
expressly  accepting  such  amendment. 

4.  Add  new  paragraphs  (g),  (h)  and  (i) 
to  §  210.6  to  read  as  follows: 

§210.6    Agencies. 

***** 

(g)  Point-of-purchase  debit  entries.  An 
agency  may  convert  to  an  ACH  debit 
entry  a  check  drawn  on  a  consumer  or 
business  account  and  presented  at  a 
point-of-purchase.  Agencies  shall  use 
the  Point-of-Purchase  (POP)  Standard 
Entry  Class  (SEC)  code  for  entries  to 
consiuner  accounts  and  the  Cash 
Concentration  or  Disbursement  (CCD) 
SEC  code  for  entries  to  business 
accounts.  The  requirements  of  ACH 
Rules  2.1.2  and  3.4  shall  be  met  for  such 
an  entry  if  the  Receiver  presents  the 
check  at  a  location  where  the  agency  has 
posted  a  conspicuous  notice  at  the 
point-of-purchase  containing  the 
disclosure  set  forth  at  Appendix  A  to 
this  part  and  makes  available  to  the 
Receiver,  in  a  form  that  the  Receiver  can 
retain,  the  disclosure  set  forth  at 
Appendix  B  to  this  part.  For  purposes 
of  ACH  Rules  3.10  and  4.1.1. 
authorization  shall  consist  of  a  copy  of 


\ 


the  notice  and  a  copy  of  the  Receiver's 
source  doaunent. 

(h)  Accounts  receivable  check 
conversion. 

(1)  Conversion  of  consiuner  checks. 
The  notice  and  authorization 
requirements  of  ACH  Rules  2.1.4  and 
3.6.1  shall  be  met  for  an  accounts 
receivable  entry  only  if  an  agency  has 
provided  the  Receiver  with  the 
disclosure  set  forth  at  Appendix  C  to 
this  part. 

(2)  Conversion  of  business  checks.  An 
agency  may  convert  to  an  ACH  debit  a 
check  drawn  on  a  business  account  that 
is  received  via  mail  or  at  a  dropbox 
location  if  the  agency  has  provided  the 
Receiver  with  the  disclosure  set  forth  at 
Appendix  C.  The  agency  shall  use  the 
CCD  SEC  code  for  such  entries,  which 
shall  be  deemed  to  meet  the 
requirements  of  ACH  Rule  2.1.2  if  the 
agency  has  provided  the  disclosure  set 
forth  at  Appendix  C.  For  purposes  of 
ACH  Rules  3.10  and  4.1.1,  authorization 
shall  consist  of  a  copy  of  the  notice  and 
a  copy  of  the  Receiver's  source 
document. 

(i)  Returned  item  service  fee.  An 
agency  may  originate  an  ACH  debit 
entry  to  collect  a  one-time  service  fee  in 
connection  with  an  ACH  debit  entry 
originated  pursuant  to  paragraph  (g)  or 
(h)  of  this  section  that  is  returned  due 
to  insufficient  funds.  An  entry 
originated  pursuant  to  this  paragraph 
shall  meet  the  requirements  of  ACH 
Rules  2.1.2  and  3.4  if  the  agency  has 
complied  with  the  disclosure 
requirements  of  paragraph  (g)  or  (h),  as 
appropriate.  For  pmposes  of  ACH  Rule 
3.10  and  4.1.1,  authorization  shall 
consist  of  a  copy  of  the  notice  provided 
under  paragraph  (g)  or  (h),  as  applicable, 
and  a  copy  of  the  Receiver's  source 
document. 

5.  Add  new  Appendices  A.  B.  and  C 
to  Part  210  to  read  as  follows: 

Appendix  A  to  Part  210 — Standard 
Disclosure  for  Point-of-Purchase 
Conversion — Posted  Notice 

Notice  to  Customers  Presenting  Checks 

Conversion  of  Checks — If  you  are 
presenting  a  check  to  the  cashier,  your  check 
will  be  converted  into  an  electronic  fund 
transfer.  When  you  hand  your  completed, 
signed  check  to  the  cashier,  your  check  will 
be  copied.  The  account  information  from 
your  check  will  be  used  to  make  an 
electronic  fund  transfer  from  your  account  in 
the  amount  of  the  check.  The  cashier  will 
void  the  check  and  return  it  to  you. 

Insufficient  Funds— The  electronic  fund 
transfer  from  your  account  will  usually  occur 
within  24  hours,  which  is  faster  than  a  check 
is  normally  processed.  Do  not  present  a 
check  to  the  cashier  unless  there  are 
sufficient  funds  available  in  your  checking 
account.  If  the  electronic  fund  transfer  cannot 


be  completed  because  of  insufficient  funds, 
we  may  try  to  make  the  transfer  up  to  two 
more  times  (and  we  will  charge  you  a  one- 
time fee  of  $ ,  which  we  will  also 

collect  by  electronic  fund  transfer). 

Authorization — By  reading  this  notice  and 
handing  your  check  to  the  cashier,  you 
authorize  the  conversion  of  your  check  into 
an  electronic  fund  transfer.  If  the  electronic 
fund  transfer  cannot  be  processed  for 
technical  reasons,  you  authorize  us  to 
process  the  copy  of  your  original  check. 

More  Information — A  pamphlet  with  more 
information  about  this  process,  including 
information  about  your  rights  under  Federal 
law,  is  available  from  the  cashier.  [You  may 

also  call or  visit  our  Internet  site  at 

for  detailed  information.) 


Note:  This  notice  must  be  conspicuous. 
This  means  that  the  notice  should  be  printed 
on  a  sign  that  is  prominently  posted  at  the 
location  where  checks  are  presented  to  a 
cashier,  in  such  a  way  that  it  is  clearly  visible 
from  several  feet  away  to  customers  waiting 
to  present  checks. 

Appendix  B  to  Part  210 — Standard 
Disclosure  for  Point-of-Purchase 
Conversion — Brochure  or  Pamphlet 

What  is  point-of-purchase  check 
conversion?  Point-of-purchase  check 
conversion  is  the  process  of  converting 
checks  that  customers  present  to  cashiers 
into  electronic  fund  transfers.  "Electronic 
fund  transfer"  is  the  term  used  to  refer  to  the 
process  in  which  we  electronically  instruct 
your  frnancial  institution  to  transfer  funds 
from  your  accoiuit  to  our  account,  rather  than 
processing  your  check.  When  you  hand  a 
check  to  the  cashier,  your  check  is  copied 
and  the  account  information  from  your  check 
is  used  to  make  an  electronic  fund  transfer 
from  your  account.  The  cashier  voids  your 
check  and  returns  it  to  you.  By  presenting 
yoiu  check  at  a  location  where  a  sign  notifies 
you  that  your  check  will  be  converted,  you 
authorize  the  conversion  of  your  check  into 
an  elecfronic  fund  transfer  in  this  manner. 

How  quickly  will  funds  be  transferred  from 
my  account?  The  electronic  fund  transfer 
from  your  account  will  usually  occur  within 
24  hours,  which  is  faster  than  a  check  is 
normally  processed.  Therefore,  you  should 
be  sure  that  there  are  sufficient  funds 
available  in  your  checking  account  when  you 
present  your  check.  If  the  electronic  fund 
transfer  caimot  be  completed  because  there 
are  insufficient  funds  in  your  account,  we 
may  try  to  make  the  transfer  up  to  two  more 
times  [and  we  will  impose  a  one-time  fee  of 

$ against  your  account,  which  we  will 

also  collect  by  electronic  fund  transfer). 

lVi77  the  electronic  fund  transfer  appear  on 
my  account  statement?  The  electronic  fund 
transfer  from  your  account  will  be  on  the 
account  statement  that  you  receive  from  yotu- 
financial  institution.  However,  the  transfer 
may  be  in  a  different  place  on  your  statement 
than  the  place  where  your  checks  normally 
appear.  For  example,  it  may  appear  under 
"other  withdrawals"  or  "other  transactions." 
The  electronic  fund  transfer  should  be 
identified  on  your  statement  as  "(insert)." 

What  if  there  is  a  problem  with  the 
electronic  fund  transfer?  You  should  contact 
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your  financial  institution  immediately  if  you 
believe  that  the  electronic  fund  transfer 
reported  on  your  account  statement  was  not 
properly  authorized  or  is  otherwise  incorrect. 
Consumers  have  protections  under  a  Federal 
law  called  the  Electronic  Fund  Transfer  Act 
for  an  unauthorized  or  incorrect  electronic 
fund  transfer. 

What  if  the  electronic  fund  transfer  cannot 
be  processed?  In  rare  instances,  an  electronic 
fund  transfer  cannot  be  processed  for  reasons 
other  than  insufficient  funds.  In  these  cases, 
we  will  process  the  copy  of  your  original 
check.  Different  rights  apply  to  the 
processing  of  the  copy  of  the  check  than 
apply  to  an  electronic  fund  transfer. 

[More  detailed  information  about  this 
process  is  available  on  our  Internet  site  at 
or  by  calling -1 

Note:  This  disclosure  must  be  conspicuous. 
This  means  that  it  should  be  printed  in 
reasonably  large  typeface.  If  this  disclosure  is 
combined  with  other  information,  it  should 
be  set  off  by  contrasting  color,  by 
surrounding  it  with  a  box,  or  by  using  other 
means  to  ensure  that  it  is  prominently 
featured. 

Appendix  C  to  Part  210— Standard 
Disclosure  for  Lockbox  Conversion- 
Notice 

Notice  to  Customers  Making  Payment  by 
Check 

Authorization  to  Convert  Your  Check— li 
you  send  us  a  check  to  make  your  payment. 


your  check  will  be  converted  into  an 
electronic  fund  transfer.  "Electronic  fund 
transfer"  is  the  term  used  to  refer  to  the 
process  in  which  we  electronically  instruct 
your  financial  institution  to  transfer  funds 
from  your  account  to  our  account,  rather  than 
processing  your  check.  By  sending  your 
completed,  signed  check  to  us,  you  authorize 
us  to  copy  your  check  and  to  use  the  accoimt 
information  from  your  check  to  make  an 
electronic  fund  transfer  bom  your  account 
for  the  same  amount  as  the  check.  If  the 
electronic  fund  transfer  cannot  be  processed 
for  technical  reasons,  you  authorize  us  to 
process  the  copy  of  your  check. 

Insufficient  Funds— The  electronic  fund 
transfer  frtjm  your  account  will  usually  occur 
within  24  hours,  which  is  faster  than  a  check 
is  normally  processed.  Therefore,  make  sure 
there  are  sufficient  funds  available  in  your 
checking  account  when  you  send  us  your 
check.  If  the  electronic  fund  transfer  cannot 
be  completed  because  of  insufficient  funds. 
we  may  try  to  make  the  transfer  up  to  two 
times  (and  we  will  charge  you  a  one-time  fee 

of  $ .  which  we  will  also  collect  by 

electronic  fund  transfer). 

Tmnsaction  Information — The  electronic 
fund  transfer  from  your  account  will  be  on 
the  account  statement  you  receive  from  your 
financial  institution.  However,  the  transfer 
may  be  in  a  different  place  on  your  statement 
than  the  place  where  your  checks  normally 
appear.  For  example,  it  may  appear  under 
"other  withdrawals"  or  "other  transactions." 
You  will  not  receive  your  original  check  back 


&t)m  your  financial  institution.  For  secjirity 
reasons,  we  will  destroy  your  original  check, 
but  we  will  keep  a  copy  of  the  check  for 
recordkeeping  purposes. 

Your  Rights— You  should  contact  your 
financial  institution  immediately  if  you 
believe  that  the  electronic  fund  transfer 
reported  on  your  account  statement  was  not 
properly  authorized  or  is  otherwise  incorrect. 
Consimiers  have  protections  under  a  Federal 
law  called  the  Electronic  Fund  Transfer  Act 
for  an  unauthorized  or  incorrect  electronic 
fund  transfer. 

Note:  This  disclosure  must  be  conspicuous. 
This  means  that  it  should  be  printed  in 
reasonably  large  typeface.  If  this  disclosure  is 
combined  with  pther  information,  it  should 
be  set  off  by  contrasting  color,  by 
surrounding  it  with  a  box,  or  by  using  other 
means  to  ensure  that  it  is  prominently 
featured. 

Dated:  April  5.  2002. 
Richard  L.  Gregg, 

Commissioner. 

(FR  Doc.  02-8885  Filed  4-10-02;  8:45  am) 
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1              '  

17309 

27  CFR 

PrapoMdRulM: 

4               

17312 

28  CFR 

89 

17027 

29  CFR 

1979 15454 

2520 17264 

4022 16950 

4022B 16950 

4044 16950 


552 16668,  17760 

30  CFR 


936 16341 

31  CFR 

210 17896 

Ch.V 16308 


32  CFR 

199 15721 

326 17616 

505 17618 

806b 17619 

935 16997 


33  CFR 

100... 


.17621.  17622 


100 17665 

117 16016 

165 15484,  15744,  16016, 

17284,  17667 

Propo— d  Rutos: 

147 15505 

165 15507.  16668.  17314 

36  CFR 

703 16018 

1254 17286 


1190 15509 

1191 15509 

38  CFR 

Oh.  1 16023 

20 16309 

39  CFR 

224 16023 

229 16023 

230 16024 

233 16023 

266 16023 

273 ». 16023 

40  CFR 

52 15335,  15336,  16026, 

16638,  16640,  16642,  16644, 
17007,  17286,  17624 

63 15486.  16317,  16582, 

16614,  17762.  17824 

81 ., 16646 

148 16262 

180 15727.  16027.  17631 

261 16262 

268 16262,  171 19 

271 16262,  17636 

302 16262 

721 17643 

745 15489 


9 17122 

52 15345,  16669,  17317, 

17669 

62 17321 

63 15510.15674.16154. 


16343.  16625.  17492 

70   15767 

122 17122 

123 17122 

124    17122 

125 17122 

180 16073 

228 15348 

721 16345 

1603 16670 

41  CFR 

101-25 17649 

42  CFR 

68c 17650 

43  CFR 

3130 17866 

3180 17866 

44  CFR 

64 16030 

45  CFR 


701 17528 

702 17528 

703 17528 

704 17528 

705 17528 

706 - 17528 

707 17528 

708 17528 

47  CFR 

1 16647,17009 

2 17009.17288 

25 17288 

26 17009 

36 17013 

52 16322 

54 15490.  17014 

61 17009 

69 15490.  17009 

73 15493.  15735,  15736. 

16651.  16652.  17014.  17654 

74  16652 

76 17015 

87 17288 

90 16662 


1 17036.17325 

2 16683.17038 

25 16347 

52 16347 

61 17036 

69 17036 

73 15768, 15769.  16350. 


16351,  16673,  16706,  17041, 
17669.  17670 

74   16683 

80 16683 

90 16351,  16683 

97 16683 

48  CFR 

1823 17016 

1836 17016 

1852 17016 


27    17278 

52 17278 

208 15351 

216 15351 

49  CFR 

171 15736 

-172 15736 

173 15736 

174 15736 

176 15736 

178 15736 

180 15736 

229 16032 

232 17556 

533, 16052 

659 15725 


171 15510 

172.„ - 15510 

173 15510 

175 15510 

191 16355 

192 16355 

195 16355 

567 15769 

571 15769 

574 15769 

575 15769 

50  CFR 

17 15337 

229 15493 

600 15338 

660 15338.  16322.  16323 

679 16325 

PropoMd  Rtiwst 

17 15856.  16492 

92 16707 

600 15516 

622 16359 

635 17349 

648 ...16079.  16362 

660 17353.  17354 

679 15517 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  11,  2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Petroleum  refineries; 

catalytic  cracking  units, 

catalytic  reforming  units. 

and  sulfur  recovery  units; 

published  4-11-02 
Wet-fomried  fiberglass  mat 

production;  published  4- 
I    11-02 
Alt'  quality  planning  purposes; 
designation  of  areas: 
Ohio;  published  3-12-02 
Hazardous  waste  program 
authorizations: 
Washington;  published  4-11- 

02 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Lysophos- 

phatidylethanolamine; 

published  4-11-02 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  Savings  Plan: 
Employee  elections  to 
contribute  and  funds 
withdrawal  mettxxJs; 
published  4-11-02 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management: 
Promotional  benefits, 
including  frequent  flyer 
miles,  eamed  on  official 
travel;  property  of 
Government  requirement 
provisions  removed; 
published  4-11-02 

STATE  DEPARTMENT 

Exchange  Visitor  Program: 
j  Regulations;  revisions; 
I    published  4-11-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  MarlwUng 
Service 

Avocados  grown  in — 
Rorida;  comnf)ents  due  by 
4-15-02;  published  3-15- 
02  [FR  02-06139] 


Milk  mariceting  orders: 
Upper  Midwest;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03634) 
Prunes  (dried)  produced  in — 
Califomia;  comments  due  by 
4-15-02;  published  3-15- 
02  [FR  02-06144] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Fruits  and  vegetables, 
imported;  irradiation 
phytosanitary  treatment; 
comments  due  by  4-15-02; 
published  3-15-02  [FR  02- 
06267] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 

Califomia  and  Oregon; 
phytophthora  ramorum; 
public  hearings;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03721] 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Noninsured  Crop  Disaster 
Assistance  Program; 
comments  due  by  4-18- 
02;  published  3-19-02  [FR 
02-06212] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Pizza  identity  standards; 
elimination;  comments  due 
by  4-15-02;  published  3-14- 
02  [FR  02-06125] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation — 
Fishing  activities 
restrictions;  comments 
due  by  4-15-02; 
published  3-29-02  [FR 
02-07708] 
Fishery  conservation  and 
management: 
Magnuson-Stevens  Act  > 
provisions 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  4-17-02; 
published  4-2-02  [FR 
02-07931] 
Nortfieastem  United  States 
fisheries — 


Monkfish;  comments  due 
by  4-19-02;  published 
4-4-02  [FR  02-08076] 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Federal  Hazardous 

Substances  Act: 

Certain  model  rocket 
propellant  devices;  use 
with  lightweight  surface 
vehicles;  comments  due 
by  4-15-02;  published  1- 
30-02  [FR  02-02059] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulatkm 
(FAR): 

Electronic  listing  of  vehicles 
available  for  use  by  more 
than  one  agency; 
comments  due  by  4-16- 
02;  published  2-15-02  [FR 
02-03786] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Administrative  changes  and 
technical  amendments; 
comments  due  by  4-15- 
02;  published  3-14-02  [FR 
02-05743] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
Interstate  ozone  transport 
reduction — 

Nitrogen  oxides;  Section 
126  petitions  regarding 
sources;  and  Title  V 
operating  permit 
programs,  applicable 
requirement  definition;  .^^ 
comments  due  by  4-15- 
02;  published  2-22-02 
[FR  02-03918] 
Nitrogen  oxides;  State 
implementation  plan 
call,  technical 
amendments,  and 
Section  126  mies; 
response  to  court 
decisions;  comments 
due  by  4-15-02; 
published  2-22-02  [FR 
02-03917] 
State  operating  pemiits 
programs — 

Connecticut;  comments  ' 
due  by  4-15-02; 
published  3-15-02  [FR 
02-06273] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
4-15-02;  published  3-15- 
02  [FR  02-06271] 
Texas;  comments  due  by  4- 
19-02;  published  3-20-02 
[FR  02-06721] 
Hazardous  waste  program 
authorizatk>ns: 


Mk^higan;  comments  due  by 
4-15-02;  published  2-28- 
02  [FR  02-04788] 
Hazardous  waste: 
Resource  Conservation  and 
Recovery  Act  Burden 
Reductk>n  Initiative; 
comments  due  by  4-17- 
02;  published  1-17-02  [FR 
02-00191] 
Radiation  protection  programs: 
Idaho  National  Engineering 
and  Environmental 
Laboratory — 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability; 
comments  due  by  4-19- 
02;  published  3-20-02 
[FR  02-06844] 
Toxic  substances: 
Significant  new  uses — 
Neodecaneperoxok:  ackJ, 
etc.;  comnrients  due  by 
4-19-02;  published  3-20- 
02  [FR  02-06724] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Intematbnai  call-back 
service,  uncompleted  call 
signaling  configuration; 
other  nations'  prohibitions 
enforcement;  comments 
due  by  4-15-02;  published 
3-8-02  [FR  02-05381] 
Satellite  servk»s— 
Satellite  earth  stations  use 
on  board  vessels  in 
bands  shared  with 
terrestrial  fixed  service; 
procedures;  comments 
due  by  4-19-02; 
published  3-22-02  [FR 
02-06917] 
Radio  and  television 
broadcasting: 
Broadcast  and  cable  EEO 
rules  and  policies; 
revision;  comments  due 
by  4-15-02;  published  3-8- 
02  [FR  02-05380] 
Noncommercial  educational 
broadcast  stations 
applk^ants;  comparative 
standards  reexamination; 
comments  due  by  4-15- 
02;  published  3-5-02  [FR 
02-05165] 
FEDERAL  TRADE    . 
COMMISSION 
Telemart(eting  sales  rule; 
comments  due  by  4-15-02; 
published  4-3-02  [FR  02- 
08016] 
Textile  Fiber  Products 
Identification  Act: 
Elasterell-p;  new  generic 
fiber  nan>e  and  definitkxi; 


iv 
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comments  due  by  4-19- 
02;  published  2-15-02  (FR 
02-03195] 

GENERAL  SERVICES 
AOMINISTRATK>N 

Federal  Acquisition  Regulation 
(FAR): 
Electronic  listing  of  vehicles 

available  for  use  by  more 

than  one  agency; 

comments  due  by  4-16- 

02;  published  2-15-02  [FR 

02-03786] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 

related  products: 

No  residue;  definition 
revision;  comments  due 
by  4-17-02;  published  1- 
17-02  [FR  02-01170] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs: 
Prescription  drug  marteting; 
effective  date  delay; 
comments  due  by  4-15- 
02;  published  2-13-02  [FR 
02-03282] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devices: 
Cutaneous  carbon  dioxide 
and  cutaneous  oxygen 
monitors,  reclassification 
into  class  II  special 
controls;  comments  due 
by  4-15-02;  published  2- 
12-02  [FR  02-03281] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Tribal  Self-Govemance 
Amendments  of  2000; 
implementation: 
Indian  Health  Service;  tribal 
self-governance; 
comments  due  by  4-15- 
02;  published  2-14-02  [FR 
02-03248] 
INTERIOR  DEPARTMENT 
Rsh  and  WiMlifa  Sarvica  ' 
Endangered  and  threatened 

Critical  habitat 
desigruitions — 
Roswell  sprir)gsnail.  etc; 
comments  due  by  4-15- 
02;  published  2-12-02 
[FR  02-03140] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  i^egulation 
(FAR): 


Electronic  listing  of  vehicles 
available  for  use  by  more 
than  one  agency; 
comments  due  by  4-16- 
02;  published  2-15-02  [FR 
02-03786] 

NUCLEAR  REGULATORY 

COMMISSION 

Rulemaking  petitions: 
Leyse,  Robert  H.;  comments 
due  by  4-15-02;  put)iished 
1-29-02  [FR  02-02075] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
Independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  4-15-02;  published  3- 
15-02  [FR  02-06228] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  4-15-02;  published  3- 
15-02  [FR  02-06227] 

PERSONNEL  MANAGEMENT 
OFFICE 

Emptoyment: 
Recruitment  and  selectkxi    • 
through  competitive 
examination;  comments 
due  by  4-16-02:  published 
2-15-02  [FR  02-03621] 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 

Administratively 
uncontrollable  overtime 
pay;  comments  due  by  4- 
15-02;  published  2-13-02 
[FR  02-03410] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  mie; 
waivers — 

Plain  unmounted  bearings 
and  mounted  bearings; 
comments  due  by  4-15- 
02;  published  4-4-02 
[FR  02-07958] 
Travel  agencies;  comments 
due  by  4-15-02;  published 
3-15-02  [FR  02-06195] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  standards  and 
disaster  loan  program: 
Travel  agerKies;  economic 
injury  disaster  knn 
program:  comments  due 
by  4-15-02;  published  3- 
15-02  [FR  02-06194] 


TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 

Drawtxidge  operations: 

iwlissouri;  comments  due  by 
4-16-02;  published  2-15- 
02  [FR  02-03693] 
Ports  and  watenways  safety: 

New  London.  CT;  safety 
zone;  comments  due  by 
4-19-02;  published  3-20- 
02  [FR  02-06765] 

Oahu,  Maui.  Hawaii,  and 
Kauai.  HI;  anchorages 
and  security  zones; 
comments  due  by  4-15- 
02;  published  3-20^)2  [FR 
02-06733] 

Ohk}  River,  Shippingport, 
PA;  security  zone; 
comments  due  Ijy  4-17- 
02;  published  3-18-02  [FR 
02-06364] 

Pilgrim  Nuclear  Power  Plant, 
PlynKXJth,  MA;  safety  and 
security  zone;  comments 
due  by  4-15-02;  published 
1-29-02  [FR  02-02209] 

TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Administration 

Airworthiness  directives: 
Bombardier;  comments  due 
>     by  4-19-02;  published  3- 

20-02  [FR  02-06630] 
Eurocopter  France; 

comments  due  by  4-15- 

02;  published  2-14-02  [FR 

02-03580] 
TRANSPORTATION 
DEPARTMENT 
Fadaral  Aviation 
Administration 
Airworthiness  directives: 
Eurocopter  France; 

comments  due  by  4-19- 

02;  published  3-20-02  [FR 

02-06627] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
PruJt  &  Whitney;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03669] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pte;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03162] 

TRANSPORTATION 
DEPARTMENT 
Fadarai  Aviation 
Administration 

Airworthiness  standards: 


Special  conditions— 
Airbus  Industrie  Model 

A34O-5O0/-60O 

airplanes;  comments 

due  by  4-19-02; 

published  3-20-02  [FR 

02-05876] 
Dassault  Aviation  Fan  Jet 

FakxKi  Series  C.  D,  E, 

and  F,  and  Mystere- 

Fakxxi  20-05,  20-D5. 

20-E5.  and  20-F5 

airplanes;  comments 

due  by  4-17-02; 

published  3-18-02  [FR 

02-06365] 
liberty  Aerospace  Model 

XL-2  airplane; 

comments  due  by  4-15- 

02;  published  3-14-02 

[FR  02-06131] 

TRANSPORTATION 
DEPARTMENT 

Fadaral  Highway 
Administration 

Engineering  arxJ  traffic 
operations: 

Unifomi  Traffic  Control 
Devices  Manual — 
Accessible  pedestrian 
signals;  comments  due 
by  4-16-02;  published 
2-15-02  [FR  02-03619] 

TRANSPORTATION 

DEPARTMENT 

Fedarai  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Mexk:an  motor  earners — 

Application  form  to 
operate  beyond  U.S. 
municipalities  and 
commercial  zones  on 
U.S.-Mexk»  border; 
comments  due  by  4-18- 
02;  published  3-19-02 
[FR  02-05891) 

Safety  monitoring  system 
and  compliance  initiative 
for  earners  operating  in 
U.S.;  comments  due  by 
4-18-02;  published  3-19- 
02  [FR  02-05892] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes  and  procedure 
and  administratk>n: 
Foreign  individuals  claiming 
reduced  withhoMing  rates 
under  income  tax  treaty 
and  receiving  unexpected 
payment;  taxpayer 
identifk:atk>n  number 
requirenwnts 
Cross-reference; 
comments  due  by  4-17- 
02;  published  1-17-02 
[FR  02-01126] 
income  taxes: 
Catch-up  contributions  for 
individuals  age  50  or  over 
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Hearing  date  change  and 
extenston  of  comment 
period;  comments  due 
by  4-15-02;  published 
2-20-02  [FR  02-04093] 


U8T  OF  PUBUC  LAWS 

TNs  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whk^h 
have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  htip:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  taws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 


U.S.  Government  Printing 
Offk:e,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1499/P.L.  107-157 

District  of  Columbia  College 
Access  Improvement  Act  of 
2002  (Apr.  4,  2002;  116  Stat. 
118) 

H.R.  2739/P.L.  107-158 
To  amend  Public  Law  107-10 
to  authorize  a  United  States 
plan  to  endorse  and  obtain 
observer  status  for  Taiwan  at 
the  annual  summit  of  the 
Worid  Health  Assembly  in 
May  2002  In  Geneva, 
Switzerland,  and  for  other 
purposes.  (Apr.  4,  2002;  116 
Stat.  121) 


H.R.  3985/P.L.  107-159 

To  amend  the  Act  entitled  "An 
Act  to  authorize  the  leasing  of 
restricted  Indian  lands  for 
public,  religious,  educational, 
recreational,  residential, 
business,  and  other  purposes 
requiring  the  grant  of  long- 
term  leases",  approved  August 
9,  1955,  to  provide  for  binding 
arbitration  clauses  in  leases 
and  contracts  related  to 
reservation  lands  of  the  Gila 
River  Indian  Community.  (Apr. 
4,  2002;  116  Stat.  122) 
Last  List  April  3,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electroriie  mail 
notification  service  of  newly 


enacted  put>lk:  laws.  To 
sut>scribe,  go  to  htlpy/ 
hydra.gsa.gov/archiv9s/ 
publaws-l.html  or  send  E-mail 
to  listservdlistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk^e. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Presidential 
Documents 


Monday,  laniuiy  13.  1W7 
VdIuiiw  33— Numliar  2 
Paf>7-4e 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  t)y  the  White  House. 
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Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
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Documents,  U.S.  Government  Printing  Office.  Washington.  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 
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interest. 
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Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Recister  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507. 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 
The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Reaister 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
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and  graphics  from  Volume  59.  Number  1  (January  2,  1994)  forward. 
GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web.  connect  to  the  Federal  Renter  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais. 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess©gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $699.  or  $764  for  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
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for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
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postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA.  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
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Alcoholic  beverages: 
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Executive  Office  of  the  President 

See  Presidential  Documents 
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The  President 


Presidential  Documents 


Proclamation  7538  of  April  4,  2002 

National  Former  Prisoner  of  War  Recognition  Day,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Throughout  our  Nation's  history,  patriotic  Americans  have  responded  to 
the  call  to  defend  our  freedoms.  During  war  and  peace,  American  soldiers, 
sailors,  airmen,  and  marines  have  stood  vigilant,  prepared,  and  willing  to 
put  themselves  in  harm's  way  to  protect  our  Nation.  We  owe  the  liberties 
we  have  today  to  their  brave  service. 

Americans  who  bear  the  title  "Former  Prisoner  of  War"  are  national  heroes. 
Their  service  to  our  country  placed  them  in  dire  circumstances,  causing 
their  capture  and  imprisonment  by  our  country's  enemies.  These  heroes 
suffered  great  adversity  and  sacrificed  much  for  freedom  and  for  the  future 
of  America. 

This  year,  as  we  remember  our  former  prisoners  of  war  (POWs),  we  also 
mark  the  60th  anniversary  of  the  Bataan  Death  March.  Many  of  the  American 
soldiers  who  defended  Corregidor,  until  they  were  overwhelmed  by  enemy 
forces,  never  made  it  to  prison  camp.  Many  were  killed  outright,  and  many 
died  after  enduring  unspeakable  horrors.  For  those  who  survived  the  march, 
the  war  entered  a  new  phase:  the  struggle  against  their  captors.  By  enduring 
tremendous  hardships  and  humiliations,  and  in  gallantly  supporting  their 
fellow  prisoners,  these  Americans  exemplified  the  best  of  our  Nation's  spirit. 

The  families  of  POWs  also  spent  long,  lonely  years  without  knowing  whether 
they  would  ever  see  their  loved  ones  again.  As  we  remember  our  former 
POWs,  we  must  also  remember  their  families  and  friends  who  suffered 
along  with  them.  Our  Nation  must  never  forget  their  courage. 

Today,  former  POWs  from  across  America  work  to  assist  their  former  com- 
rades and  their  families  to  cope  with  the  painful  memories  of  the  suffering 
that  life  as  a  POW  inflicted.  These  courageous  heroes  have  important  and 
powerful  stories  to  share,  which  can  and  should  serve  as  an  inspiration 
to  succeeding  generations.  Through  these  efforts,  former  POWs  have  estab- 
lished a  simple  but  enduring  legacy,  which  ensures  that  their  heroism  and 
that  of  their  fallen  or  missing  comrades  will  not  be  forgotten. 

On  National  Former  Prisoner  of  War  Recognition  Day,  we  recognize  the 
sacrifice  of  our  former  POWs  and  remember  with  honor  their  heroism. 
We  also,  pledge  that  we  will  work  to  ensure  that  future  generations  will 
understand  and  appreciate  the  courage  and  contributions  of  these  selfless 
heroes. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  9,  2002,  as  National 
Former  Prisoner  of  War  Recognition  Day.  I  call  upon  all  the  people  of 
the  United  States  to  join  me  in  remembering  former  American  prisoners 
of  war  by  honoring  the  memory  of  their  sacrifices.  I  also  call  upon  Federal, 
State,  and  local  government  officials  and  private  organizations  to  observe 
this  day  with  appropriate  ceremonies  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day 
of  April,  in  the  year  of  our  Lord  two  thousand  two.  and  of  the  Independence 
of  the  United  States  of  America  the  two  himdred  and  twenty-sixth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  txioks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1210 
IFV-01-701  FR  C] 

Watermelon  Research  and  Promotion 
Plan:  Referendum  Procedures; 
Correction 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule;  technical 
lendment. 


summary:  The  Agricultural  Marketing 
Service  (AMS)  published  a  final  rule  in 
the  Federal  Register  on  November  7, 
2001  (66  FR  56386).  establishing 
referendum  procedures  to  be  used  in 
connection  with  the  Watermelon 
Research  and  Promotion  Plan.  The  final 
rule  contained  errors  in  the  section 
numbers.  This  document  corrects  those 
errors. 

EFFECTIVE  DATE:  April  12,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  R.  Manzoni,  Research  and 
Promotion  Branch,  FV,  AMS,  USDA, 
Stop  0244,  1400  Independence  Avenue. 
SW.,  Room  2535  South  Building, 
Washington,  DC  20250-0244;  telephone 
(202)  720-9915;  faximile  (202)  205- 
2800;  or  dameI.manzoni@usda.gov. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Depeirtment  of  Agriculture 
(Department)  published  a  final  rule  in 
the  Federal  Register  in  November  2, 
2001.  [66  FR  56386],  establishing 
referendum  procedures  pursuant  to  the 
Watermelon  Reseeu'ch  and  Promotion 
Plan  [7  CFR  part  1210].  The  Plan  is 
issued  under  the  Watermelon  Research 
and  Promotion  Act  [7  U.S.C.  4901- 
4916]. 


Need  for  Correction 

As  published,  there  were 
typographical  errors  in  the  final  rule. 
Several  section  numbers  in  the  final  rule 
did  not  reference  the  correct  sections  of 
the  Code  of  Federal  Regulations. 
Accordingly,  this  correction  document 
replaces  the  incorrect  section  numbers, 
§§  1240.601  through  §  1240.607,  with 
die  correct  section  number^  §§  1210.601 
through  1210.607. 

List  of  Subjects  in  7  CFR  Part  1210 

Administrative  practice  and 
procedure,  Advertising  Consumer 
information,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements.  Watermelon  promotion. 

PART  1 21 0— WATERMELON 
RESEARCH  AND  PROMOTION  PLAN 

Accordingly.  7  CFR  part  1210  is 
corrected  by  redesignating  §§  1240.601 
through  1240.607  as  §§  1210.601 
through  1210.607. 

Dated:  April  8,  2002. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

(PR  Doc.  02-8944  Filed  4-11-02;  8:45  am] 
BILUNG  CODE  3410-02-M 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  611  and  614 

RIN3052-AB86 

Organization;  Loan  Policies  and 
Operations;  Termination  of  Farm 
Credit  Status 

AGENCY:  Farm  Credit  Administration. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  our 
regulations  to  allow  a  Farm  Credit 
System  (FCS.  Farm  Credit  or  System) 
bank  or  association  to  terminate  its  FCS 
charter  and  become  a  financial 
institution  under  another  Federal  or 
State  chartering  authority.  Oiu  piupose 
is  to  amend  the  existing  regulations  so 
they  apply  to  all  System  banks  and 
associations  and  to  make  other  changes. 
effective  date:  This  regulation  will 
become  effective  30  days  after 
publication  in  the  Federal  Register 
during  which  either  or  both  houses  of 
Congress  are  in  session.  We  will  publish 


a  notice  of  the  effective  date  in  the 

Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Markowitz.  Senior  Policy  Analyst. 
Office  of  Policy  and  Analysis,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090.  (703)  883-4479,  TTY 
(703) 883-4434; 
or 

Rebecca  S.  Orlich,  Senior  Attorney. 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090,  (703)  883-4020,  TTY 
(703)  883-2020. 

SUPPLEMENTARY  INFORMATION: 

L  Objectives 

The  objectives  of  our  rule  are  to: 

•  Provide  a  termination  procedure  for 
Farm  Credit  associations  and  banks 
under  section  7.10  of  the  Farm  Credit 
Act  of  1971.  as  amended  (Act); 

•  Ensure  that  nonterminating  FCS 
institutions  can  continue  fulfilling  their 
congressional  mandate  of  serving  the 
credit  needs  of  farmers,  ranchers,  and 
cooperatives; 

•  Ensure  that  nonterminating  FCS 
institutions  are  able  to  operate  safely 
and  soimdly; 

•  Ensiue  that  all  equity  holders  of  a 
terminating  institution  are  treated  fairly 
and  equitably;  and 

•  Ensure  tnat  stockholder  disclosure 
materials  are  accurate,  informative,  and 
easy  to  understand. 

n.  Introduction 

We  proposed  amendments  to  our 
existing  termination  rule  on  November 
5.  1999.  [See  64  FR  60370  for  a  full 
discussion  of  the  1999  proposal.)  We 
also  published  a  sample  exit  fee 
calculation  for  a  hypothetical  FCS  bank 
and  association  choosing  to  terminate 
their  Farm  Credit  status  under  the  1999 
proposal.  See  65  FR  5286.  Feb.  3.  2000. 

After  further  deliberations  and 
consultation  with  the  Farm  Credit 
System  Insurance  Corporation  (FCSIC). 
we  reproposed  ovu  termination  rule 
primarily  to  change  the  method  of 
calculating  the  equity  of  "dissenters." 
"Dissenters."  for  piuposes  of  this 
preamble  discussion,  include  (1) 
"dissenting  stockholders."  who  are 
defined  in  the  regulation  as  equity 
holders  other  than  System  institutions 
that  choose  not  to  hold  stock  in  the 
successor  institution,  and  (2)  System 
institutions  who  choose  not  to  hold 
stock  in  the  successor  institution.  See  66 
FR  43536.  Aug.  20.  2001. 
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Our  1999  proposal  required  a 
terminating  institution  to  retire  the 
equities  of  dissenters,  in  cash  or  in 
exchange  for  other  debt  or  equity  in  the 
successor  institution  (if  the  dissenter 
agreed],  before  calculation  of  the  exit 
fee.  We  noted  in  the  preamble  to  the 
1999  proposal  that  such  a  calculation 
would  enable  dissenters  to  receive 
approximately  the  same  payment  for 
their  equities  that  they  would  receive  if 
the  institution  were  liquidated. 

Our  reproposal  and  this  final  rule 
require  the  calculation  of  dissenters' 
equity  "after  payment"  of  the  exit  fee. 
Congress  required  System  institutions  to 
make  a  payment  to  the  Farm  Credit 
Insurance  Fund  (Insurance  Fund)  as  one 
of  the  prerequisites  to  the  exercise  of  the 
authority  to  terminate  status  as  a  System 
institution.  Section  7.10(a)(4)  of  the  Act 
provides  for  the  terminating  institution 
to  pay  "the  amount  by  which  the  total 
capital  of  the  institution  exceeds,  6 
percent  of  the  assets."  In  addition, 
section  7.10(a)(7)  of  the  Act  provides 
that  the  terminating  institution  must 
meet  "such  other  conditions  as  the  Farm 
Credit  Administration  Board  by 
regulation  considers  appropriate." 

Calculating  and  deducting  the  exit  fee 
before  other  payments  maximizes  the 
payment  to  the  Insurance  Fund.  It  also 
means  that  stockholders  of  a  terminating 
institution  will  receive  approximately 
the  same  proportionate  value  for  their 
equities,  whether  they  dissent  or  choose 
to  be  stockholders  of  the  successor 
institution.  Dissenters  will  not  receive  a 
windfall  at  the  expense  of  the 
continuing  stockholders,  and  vice  versa. 
We  believe  the  consequence  is  that 
stockholders  will  base  their  decision  to 
support  or  dissent  from  termination  on 
other  aspects  of  the  proposal,  such  as 
whether  giving  up  Farm  Credit  status 
will  benefit  borrowers. 

This  final  rule  would  make  the 
following  additional  changes  to  the 
existing  rule: 

•  The  final  rule  applies  to  all  PCS 
banks  and  associations.  The  existing 
rule  applies  to  small  associations  only. 
In  the  existing  rule,  an  association  is 
defined  as  "small"  when  its  investment 
in  its  affiliated  FCS  bank  is  25  percent 
or  less  of  the  bank's  capital,  or  when  its 
loan  from  the  bank  totals  25  percent  or 
less  of  the  bank's  total  loans. 

•  In  the  final  rule,  an  institution's  exit 
fee  is  calculated  on  the  date  of 
termination.  In  the  existiiig  rule,  the 
date  of  the  exit  fee  calculation  is  the 
quarter  end  before  the  termination 
application  is  filed. 

•  In  the  final  rule,  terminating 
institutions  must  escrow  110  percent  of 
both  the  estimated  exit  fee  and  cash 
stock  retirements  to  dissenters  pending 


a  final  audit.  After  the  audit  confirms 
the  final  exit  fee,  the  escrow  agent  will 
disbiu-se  the  funds.  In  the  existing  rule, 
there  are  no  escrow  requirements. 

•  In  the  final  rule,  a  terminating 
association  may  repay  its  direct  loan  on 
a  schedule  agreed  to  by  its  bank.  In  the 
existing  rule,  a  terminating  association 
must  repay  its  direct  loan  in  3  years  or 

less. 

•  If  a  bank  and  a  terminating 
association  are  unable  to  agree_on  when 
and  how  the  bank  will  retire  the 
association's  investment  in  the  bank,  the 
final  rule  requires  the  bank  to  retire  the 
investment  on  or  before  the  date  the 
association's  direct  loan  is  repaid.  In  the 
existing  rule,  the  FCA  specifies  how  the 
investment  is  retired  if  the  bank  and  the 
association  cannot  agree. 

•  In  the  final  rule.  System  institutions 
have  the  option  of  exchanging  their 
investments  in  a  terminating  institution 
for  equity  in  the  successor  to  the  extent 
permitted  by  law.  In  the  existing  rule. 
System  institutions  do  not  have  this 
option. 

•  In  the  final  rule,  a  terminating 
bank's  payment  to  the  Farm  Credit 
System  Financial  Assistance 
Corporation  (FAC)  is  based  on  its  retail 
loan  volume,  the  loan  volume  of 
associations  terminating  with  the  bank, 
and  the  loan  volume  of  associations 
maintaining  their  direct  loan  with  the 
bank  after  termination.  Payments  to 
FAC  by  a  bank  are  not  covered  in  the 
existing  rule  because  the  existing  rule 
does  not  cover  the  termination  of  an 
FCS  bank. 

m.  Comments 

We  received  two  comment  letters  on 
our  reproposal — one  from  the  Farm 
Credit  Council  (Council)  on  behalf  of  its 
member  FCS  banks  and  associations  and 
one  from  the  Independent  Community 
Bankers  of  America  (ICBA).  The  ICBA  is 
a  trade  association  that  represents 
approximately  5,000  commimity  banks 
across  the  country.  After  carefully 
considering  these  comments,  we  have 
decided  to  adopt  the  final  rule  with  no 
changes  bom  the  reproposal. 

The  Council  requested  that  we  amend 
the  summary  of  our  preamble  to  clarify 
that  only  a  System  bank  or  association 
may  apply  to  terminate  under  this  rule. 
We  have  done  so. 

The  ICBA  asserted  that  we  should  not 
allow  any  Farm  Credit  bank  to  terminate 
System  status  and  that  only  FCS 
associations  be  allowed  to  terminate. 
However,  the  termination  provisions  of 
the  Act  apply  to  banks  as  well  as 
associations.  Section  7.10(a)  of  the  Act 
permits  any  System  "institution"  to 
terminate  its  System  status  if  that 
institution  meets  the  conditions  of 


section  7.10(a)(1)  through  (7).  Because 
the  term  "institution"  is  used 
throughout  the  Act  to  include  banks  as 
well  as  associations,  section  7.10  of  the 
Act  clearly  covers  the  termination  of 
System  banks.  Therefore,  the  final  rule 
continues  to  include  banks  and 
associations. 

The  ICBA  furthe:  asserted  this  rule 
has  the  potential  for  creating  an  unlevel 
playing  field,  especially  when  the 
terminating  bank's  financial  resources 
are  the  result  of  its  government 
sponsorship  as  a  System  institution. 
However,  section  7.10(a)(4)  of  the  Act 
requires  a  terminating  institution  to  pay 
an  exit  fee  to  the  Insurance  Fund  in  an 
amount  by  which  the  institution's  total 
capital  exceeds  6  percent  of  its  assets. 
Therefore,  the  successor  institution 
would  keep  only  a  limited  amount  of 
the  financial  resources  that  it 
accumulated  as  a  System  institution. 

The  ICBA  recommended  that  we 
include  termination  procedures  for 
other  financing  institutions  (OFI) 
including  how  an  OFI  would  obtain  its 
capital  should  it  decide  to  terminate  its 
relationship  with  a  Farm  Credit  bank. 
While  OFIs  have  discount  relationships 
with  System  banks  pursuant  to  section 
1.7(b)(1)(B)  of  the  Act,  they  are  not 
System  institutions.  Therefore,  OFIs  are 
not  covered  by  section  7.10  of  the  Act. 

IV.  Regulatory  Flexibility  Act 

Piu"suant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  FCA  hereby  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Each  of  the 
banks  in  the  Farm  Credit  System, 
considered  together  with  its  affiliated 
associations,  has  assets  and  annual 
income  in  excess  of  the  amounts  that 
would  qualify  them  as  small  entities. 
Therefore,  Farm  Credit  System 
institutions  are  not  "small  entities"  as 
defined  in  the  Regulatory  Flexibility 
Act. 


ListofSubiects 

12  CFR  Part  611 

Agriculture,  Banks,  banking, 
Organization  and  functions 
(Government  agencies).  Rural  areas. 

12  CFR  Part  614 

Agricultiu«,  Banks,  banking.  Flood 
insiu-ance.  Foreign  trade.  Reporting  and 
recordkeeping.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  parts  611  and  614  of  chapter 
VI.  tide  12  of  the  Code  of  Federal 
Regulations  are  amended  to  read  as 
follows: 
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PART  61 1— ORGANIZATION 

1.  The  authority  citation  for  part  611 
is  revised  to  read  as  follows: 

J  Authority:  Sees.  1.3.  l.W,  2.0.  2.10,  3.0. 
.21,  4.12,  4.15,  4.20.  4.21.  5.9,  5.10.  5.17, 
8.9.  6.26.  7.0-7.13,  8.5(e)  of  the  Farm  Credit 
Act  (12  U.S.C.  2011,  2021,  2071,  2091,  2121, 
2142,  2183,  2203,  2208,  2209,  2243.  2244, 
2252,  2278a-9,  2278b-6,  2279a— 2279f-l, 
2279aa-5(e));  sees.  411  and  412  of  Pub.  L. 
100-233. 101  Stat.  1568. 1638;  sees.  409  and 
414  of  Pub.  L.  100-399,  102  Stat.  989,  1003, 
and  1004. 

2.  Revise  subpart  P  to  read  as  follows: 

Subpart  P — Termination  of  System 
Institution  Status 

Sec. 

811.1200    Applieability  of  this  subpart. 
•11.1205     Derinitions  that  apply  in  this 
'      subpart. 
611.1210    Commencement  resolution  and 

advance  notice. 
611.1215    Prohibited  acts. 

611.1220  Filing  of  termination  application. 

611.1221  Filing  of  termination 
application — timing. 

611.1222  Plan  of  termination — contents. 

611.1223  Information  statement — contents. 
611.1230    FCA  review  and  approval. 
611.1240    Voting  record  date  and 

stockholder  approval. 
611.1245     Stockholder  reconsideration. 
611.1250    Preliminary  exit  fee  estimate. 
611.1255    Exit  fee  calculation. 
611.1 260    Payment  of  debts  and 

assessments — terminating  association. 
611.1265    Retirement  of  a  terminating 

association's  investment  in  its  affiliated 

bank. 
611.1270.  Repayment  of  obligations — 

terminating  bank. 
611.1275    Retirement  of  equities  held  by 

other  System  institutions. 
611.1280    Dissenting  stockholders'  rights. 
611.1285    Loan  refinancing  by  borrowers. 
611.1290    Continuation  of  borrower  rights. 

Subpart  P— Termination  of  System 
bistitution  Status 

f  611.1200    Applicability  of  this  subpart. 

The  regulations  in  this  subpart  apply 
to  each  bank  and  association  that 
desires  to  terminate  its  System 
institution  status  and  become  chartered 
as  a  bank,  savings  association,  or  other 
financial  institution. 

§  61 1 .1 205    Definitions  that  apply  In  this 
subpart 

I  Assets  means  all  assets  determined  in 
conformity  with  GAAP,  except  as 
otherwise  required  in  this  subpart, 
j  GAAP  means  "generally  accepted 
accounting  principles"  as  that  term  is 
defined  in  §  621.2(c)  of  this  chapter. 

OF/ means  an  "other  financing 
institution"  that  has  a  funding  and 
discount  agreement  with  a  Farm  Credit 
bank  imder  section  1.7(b)(1)  of  the  Act. 


Successor  institution  means  the  bank, 
savings  association,  or  other  financial 
institution  that  the  terminating  bank  or 
association  will  become  when  we 
revoke  its  Farm  Credit  charter. 

§  61 1 .1 21 0    Commencement  resolution  and 
advance  notice. 

(a)  Adoption  of  commencement 
resolution.  Your  board  of  directors  must 
begia  the  termination  process  by 
adopting  a  commencement  resolution 
stating  yoiu-  intention  to  terminate  Farm 
Credit  status  under  section  7.10  of  the 
Act. 

(b)  Advance  notice.  Within  5  days 
after  adopting  the  commencement 
resolution,  you  must: 

(1)  Send  a  certified  copy  of  the 
commencement  resolution  to  us  and  the 
Farm  Credit  System  Insurance 
Corporation  (FCSIC).  If  your  institution 
is  an  association,  also  send  a  copy  to 
your  affiliated  bank.  If  your  institution 
is  a  bank,  also  send  a  copy  to  your 
affiliated  associations,  the  other  Farm 
Credit  banks,  the  Federal  Farm  Credit 
Banks  Funding  Corporation  (Funding 
Corporation),  and  the  Farm  Credit 
System  Financial  Assistance 
Corporation  (FAC); 

(2)  Mail  an  annoiuicement  to  all 
equity  holders  stating  you  are  taking 
steps  to  terminate  Farm  Credit  status 
and  describing  the  following: 

(i)  The  process  of  termination; 

(ii)  The  expected  effect  of  termination 
on  equity  holders,  including  the  effect 
on  borrower  rights  and  the 
consequences  of  any  stock  retirements 
before  termination; 

(iii)  The  type  of  charter  the  successor 
institution  will  have;  and 

(iv)  Any  bylaw  creating  a  special  class 
of  borrower  stock  and  participation 
certificates  imder  paragraph  (f)  of  this 
section. 

(c)  Bank  negotiations  on  joint  and 
several  liability.  If  your  institution  is  a 
terminating  bank,  within  10  days  of 
adopting  the  commencement  resolution, 
your  bank  and  the  other  Farm  Credit 
banks  must  begin  negotiations  to 
provide  for  your  satisfaction  of 
liabilities  (other  than  your  primary 
liability)  under  section  4.4  of  the  Act. 
The  Funding  Corporation  may,  at  its 
option,  be  a  party  to  the  negotiations  to 
the  extent  necessary  to  fulfill  its  duties 
with  respect  to  financing  and 
disclosure.  The  agreement  must  comply 
with  the  requirements  in  §  611.1270(c). 

(d)  Disclosure  to  customers  after 
commencement  resolution.  Between  the 
date  of  the  commencement  resolution 
and  the  termination  date,  you  must  give 
the  following  information  to  yoiu' 
customers: 


(1)  For  each  applicant  who  is  not  a 
current  stockholder,  describe  at  the  time 
of  loan  application: 

(i)  The  effect  of  the  proposed 
termination  on  the  borrower's  loan;  and 

(ii)  Whether  the  borrower  will 
continue  to  have  any  of  the  borrower 
rights  provided  tmder  the  Act  and 
regulations. 

(2)  For  any  equity  holders  who  ask  to 
have  their  equities  retired,  explain  that 
the  retirement  would  extinguish  the 
holder's  right  to  exchange  those  equities 
for  an  interest  in  the  successor 
institution.  In  addition,  inform  holders 
of  equities  entiUed  to  your  residual 
assets  in  liquidation  that  retirement 
before  termination  would  extinguish 
their  right  to  dissent  from  the 
termination  and  have  their  equities 
retired. 

(e)  Terminating  bank's  right  to 
continue  issuing  debt.  Through  the 
termination  date,  a  terminating  bank 
may  continue  to  participate  in  the 
issuance  of  consolidated  and 
Systemwide  obligations  to  the  same 
extent  it  wouid  be  able  to  participate  if 
it  were  not  terminating. 

(f)  Special  class  of  stock. 
Notwithstanding  any  requirements  to 
the  contrary  in  §  615.5230(b)  of  this 
chapter,  you  may  adopt  bylaws 
providing  for  the  issuance  of  a  special 
class  of  stock  and  participation 
certificates  between  the  date  of  adoption 
of  a  commencement  resolution  and  the 
termination  date.  Your  stockholders 
miist  approve  the  special  class  before 
you  adopt  the  commencement 
resolution.  The  equities  must  comply 
with  section  4. 3 A  of  the  Act  and  be 
identical  in  all  respects  to  existing 
classes  of  equities  that  are  entiUed  to  the 
residual  assets  of  the  institution  in  a 
liquidation,  except  for  the  value  a 
holder  will  receive  in  a  termination.  In 

a  termination,  the  holder  of  the  spedal 
class  of  stock  receives  value  equal  to  the 
lower  of  either  par  (or  face)  value,  or  the 
value  calcidated  under  §  611.1280(c) 
and  (d).  A  holder  must  have  the  same 
right  to  vote  (if  the  equity  is  held  on  the 
voting  record  date)  and  to  dissent  as 
holders  of  similar  equities  issued  before 
the  commencement  resolution.  If  the 
termination  does  not  occur,  the  special 
classes  of  stock  and  participation 
certificates  must  automatically  convert 
into  shares  of  the  otherwise  identical 
equities. 

§  61 1 .1 21 5    Prohibited  acts. 

(a)  Statements  about  termination. 
Neither  the  institution  nor  any  director, 
officer,  employee,  or  agent  may  make 
any  untrue  or  misleading  statement  of  a 
material  fact,  or  fail  to  disclose  any 
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material  fact,  about  the  termination  to  a 
current  or  prospective  equity  holder, 
(b)  Representations  regarding  FCA 
approval.  Neither  the  institution  nor 
any  director,  officer,  employee,  or  agent 
may  make  an  oral  or  written 
representation  to  anyone  that  a 
preliminary  or  final  approval  of  the 
termination  by  us  is,  directly  or 
indirectly,  either  a  recommendation  on 
the  merits  of  the  proposal  or  an 
assurance  that  the  information  you  give 
to  your  equity  holders  is  adequate  or 
accurate. 

§  61 1 .1 220    Filing  of  tennination 
application. 

(a)  Adoption  of  tennination 
resolution.  Your  board  must  adopt  a 
termination  resolution  authorizing  the 
application  for  termination  and  for  a 
new  charter. 

(b)  Contents  of  termination 
application.  Send  us  an  original  and 
five  copies  of  the  termination 
application  for  review  and  preliminary 
approval.  If  you  send  us  the  application 
in  electronic  form,  you  must  send  us  at 
least  one  hard  copy  application  with 
original  signatures.  The  application 
must  contain: 

(1)  A  certified  copy  of  the  termination 
resolution; 

(2)  A  copy  of  the  plan  of  termination 
required  under  §611.1222; 

(3)  An  information  statement  that 
complies  with  §611.1223; 

(4)  All  other  information  that  you  give 
to  current  or  prospective  equity  holders 
in  connection  wiUi  the  termination;  and 

(5)  Any  additional  information  that 
either  we  request  or  your  board  of 
directors  wilhes  to  submit  in  support  of 
the  application. 

(c)  Requirement  to  update 
application.  You  must  immediately 
send  us  any  material  changes  to 
information  in  the  plan  of  termination, 
including  financial  information,  that 
occur  between  the  date  you  file  the 
application  and  the  tennination  date.  In 
addition,  send  us  copies  of  any 
additional  written  information  on  the 
termination  that  you  give  to  current  or 
prospective  equity  holders  before 
termination. 

§  61 1 .1 221    Filing  of  termination 
application — timing. 

If  we  receive  the  tennination 
application  required  in  §  611.1220  less 
than  30  days  after  receiving  the  advance 
notice,  we  may  in  our  discretion 
disapprove  the  application. 

§  61 1 .1 222    Plan  of  termination— contents. 

The  plan  of  termination  must  include: 
(a)  Copies  of  all  contracts,  agreements, 
and  other  documents  on  the  proposed 


tennination  and  organization  of  the 
successor  institution. 

(b)  A  statement  of  how  you  will 
transfer  assets  to,  and  have  your 
liabilities  assumed  by,  the  successor 
institution. 

(c)  Your  plan  to  retire  outstanding 
equities  or  convert  them  to  equities  of 
the  successor  institution. 

(d)  A  copy  of  the  charter  application 
for  the  successor  institution,  with  any 
exhibits  or  other  supporting 
information. 

(e)  A  statement,  if  applicable,  whether 
the  successor  institution  will  continue 
to  bonow  from  a  Farm  Credit  bank  and 
how  such  a  relationship  will  affect  your 
provision  for  payment  of  debts.  The 
plan  of  termination  must  include 
evidence  of  any  agreement  and  plan  for 
satisfaction  of  outstanding  debts 
(including  amounts  you  owe  to  the  FAC 
because  of  the  termination). 

§  61 1 .1 223    Information  statement- 
contents. 

(a)  Plain  language  requirements.  (1) 
Present  the  contents  of  the  information 
statement  in  a  clear,  concise,  and 
understandable  manner. 

(2)  Use  short,  explanatory  sentences, 
bullet  lists  or  charts  where  helpful,  and 
descriptive  headings  and  subheadings/ 

(3)  Minimize  the  use  of  glossaries  or 
defined  terms. 

(4)  Write  in  the  active  voice  when 
possible. 

(5)  Avoid  legal  and  highly  technical 
business  terminology. 

(b)  Disclaimer.  Place  the  following 
statement  in  boldface  type  in  the 
material  sent  to  equity  holders,  either  on 
the  notice  of  meeting  or  the  first  page  of 
the  information  statement: 

The  Farm  Credit  Administration  has  not 
determined  if  this  information  is  accurate  or 
complete.  You  should  not  rely  on  any 
statement  to  the  contmry. 

(c)  Summary.  The  first  part  of  the 
information  statement  must  be  a 
summary  that  concisely  explains: 

(1)  Which  stockholders  have  a  right  to 
vote  on  termination; 

(2)  The  material  changes  the 
termination  will  cause  to  the  rights  of 
stockholders,  borrowers,  and  other 
equity  holders: 

(3)  The  effect  of  those  changes; 

(4)  The  potential  benefits  and 
disadvantages  of  the  termination; 

(5)  The  right  of  certain  stockholders  to 
dissent  and  receive  payment  for  their 
existing  equities;  and 

(6)  The  proposed  termination  date. 

(d)  Remaining  requirements.  The  rest 
of  the  information  statement  must 
contain  the  following: 

(1)  Plan  of  termination.  Describe  the 
plan  of  termination. 


(2)  Benefits  and  disadvantages. 
Provide  the  following  information: 

(i)  An  enumerated  statement  of  the 
anticipated  benefits  and  potential 
disadvantages  of  the  termination; 

(ii)  An  explanation  of  the  preliminary 
exit  fee  estimate,  with  any  adjustments 
we  require,  and  estimated  expenses  of 
termination  and  organization  of  the 
successor  institution;  and 

(iii)  An  explanation  of  the  board's 
basis  for  recommending  the  termination. 

(3)  Initial  board  of  directors.  List  the 
initial  board  of  directors  and  senior 
officers  for  the  successor  institution, 
with  a  brief  description  of  the  business 
experience  of  each  person,  including 
principal  occupation  and  employment 
during  the  past  5  years. 

(4)  Bylaws  and  charter.  Summarize 
the  provisions  of  the  bylaws  and  charter 
of  the  successor  institution  that  differ 
materially  from  your  bylaws  and 
charter.  The  summary  must  state: 

(i)  Whether  the  successor  institution 
s  will  require  a  borrower  to  hold  an 
equity  interest  as  a  condition  for  having 
a  loan:  and 

(ii)  Whether  the  successor  institution 
will  require  stockholders  to  do  business 
with  the  institution. 

(5)  Changes  to  equity.  Explain  any 
changes  in  the  nature  of  equity 
investments  in  the  successor  institution, 
such  as  changes  in  dividends, 
patronage,  voting  rights,  preferences, 
retirement  of  equities,  and  liquidation 
priority.  If  equities  protected  under 
section  4.9A  of  the  Act  are  outstanding, 
the  information  statement  must  state 
that  the  Act's  protections  will  be 
extinguished  on  termination. 

(6)  Effect  of  termination  on  statutory 
and  regulatory  rights.  Explain  the  effect 
of  termination  on  rights  granted  by  the 
Act  and  FCA  regulations.  You  must 
explain  the  effect  termination  will  have 
oh  bonower  rights  granted  in  the  Act 
and  subparts  K.  L.  and  N  of  part  614  of 
this  chapter. 

(7)  Loan  refinancing  by  borrowers,  (i) 
State,  as  applicable,  that  borrowers  may 
seek  to  refinance  their  loans  with  the 
System  institutions  that  already  serve, 
or  will  be  permitted  to  serve,  yoiu 
territory.  State  that  no  System 
institution  is  obligated  to  refinance  your 
loans. 

(ii)  If  we  have  assigned  your  territory 
to  another  System  institution  before  the 
information  statement  is  mailed  to 
equity  holders,  or  if  another  System 
institution  is  already  chartered  to  make 
the  same  type  of  loans  you  make  in  your 
territory,  identify  such  institution(s)  and 
provide  the  following  information: 

(A)  The  name,  address,  and  telephone 
number  of  the  institution;  and 
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(B)  An  explanation  of  the  institution's 
procedures  for  borrowers  to  apply  for 
refinancing. 

(iii)  If  we  have  not  assigned  the 
territory  before  you  mail  the  information 
statement,  give  the  name,  address,  and 
telephone  number  of  the  System 
institution  specified  by  us  and  state  that 
borrowers  may  contact  the  institution 
for  information  about  loan  refinancing. 

(8)  Equity  exchanges.  Explain  the 
formula  and  procedure  to  exchange 
equity  in  your  institution  for  equity  in 
the  successor  institution. 

(9)  Employment,  retirement,  and 
severance  agreements.  Describe  any 
employment  agreement  or  arrangement 
between  the  successor  institution  and 
any  of  your  senior  officers  (as  defined  in 
§620.1  of  this  chapter)  or  directors. 
Describe  any  severance  and  retirement 
plans  that  cover  your  employees  or 
directors  and  state  the  costs  you  expect 
to  incur  under  the  plans  in  connection 
with  the  termination. 

(10)  Exit  fee  calculation.  Explain  how 
the  exit  fee  will  be  calculated. 

(11)  New  charter.  Describe  the  natxu-e 
and  type  of  financial  institution  the 
successor  institution  will  be  and  any 
conditions  of  approval  of  the  new 
chartering  authority  or  regulator. 

(12)  Differences  in  successor 
institution 's  programs  and  policies. 
Summarize  any  differences  between  you 
and  the  successor  institution  on: 

(i)  interest  rates  and  fees; 

(ii)  Collection  policies; 

(iii)  Services  provided;  and 

(iv)  Any  other  item  that  would  affect 
a  borrower's  lending  relationship  with 
the  successor  institution,  including 
whether  a  stockholder's  ability  to 
bonow  from  the  institution  will  be 
restricted. 

(13)  Capitalization.  Discuss  expected 
capital  requirements  of  the  successor 
institution,  and  the  amoimt  and  method 
of  capitalization. 

(14)  Sources  of  funding.  Explain  the 
sources  and  manner  of  funding  for  the 
successor  institution's  operations. 

(15)  Contingent  liabilities.  Describe 
how  the  successor  institution  will 
address  any  contingent  liability  it  will 
assmne  from  you. 

(16)  Tax  status.  Summarize  the 
differences  in  tax  status  between  your 
institution  and  the  successor  institution, 
and  explain  how  the  differences  will 
affect  stockholders. 

(17)  Regulatory  environment.  Describe 
briefly  how  the  regulatory  environment 
for  the  successor  institution  will  differ 
from  your  current  regulatory 
environment,  and  any  effect  on  the  cost 
of  doing  business  or  the  value  of 
stockholders'  equity. 

(18)  Dissenters'  rights.  Explain  which 
equity  holders  are  entitled  to  dissenters' 


rights  and  what  those  rights  are.  The 
explanation  must  include  the  estimated 
liquidation  value  of  the  stock, 
procediu-es  for  exercising  dissenters' 
rights,  and  a  statement  of  when  the 
rights  may  be  exercised. 

(19)  Financial  information,  (i)  Present 
the  following  financial  data: 

(A)  A  balance  sheet  and  income 
statement  for  each  of  the  3  preceding 
fiscal  years; 

(B)  A  balance  sheet  as  of  a  date  within 
90  days  of  the  date  you  mail  the 
termination  application  to  us.  presented 
on  a  comparative  basis  with  the 
conesponding  period  of  the  previous  2 
fiscal  years; 

(C)  An  income  statement  for  the 
interim  period  between  the  end  of  the 
last  fiscal  year  and  the  date  of  the 
balance  sheet  required  by  paragraph 
(d)(19)(i)(B)  of  this  section,  presented  on 
a  comparative  basis  with  the 
conesponding  period  of  the  previous  2 
fiscal  years; 

(D)  A  pro  forma  beilance  sheet  of  the 
successor  institution  presented  as  if 
termination  had  occurred  as  of  the  date 
of  the  most  recent  balance  sheet 
presented  in  the  statement;  and 

(E)  A  pro  forma  siunmary  of  earnings 
for  the  successor  institution  presented 
as  if  the  termination  had  been  effective 
at  the  beginning  of  the  interim  period 
between  the  end  of  the  last  fiscal  year 
and  the  date  of  the  balance  sheet 
presented  under  paragraph  (d)(19)(i)(D) 
of  this  section. 

(ii)  The  format  for  the  balance  sheet 
and  income  statement  must  be  the  same 
as  the  format  in  your  annual  report  and 
must  contain  appropriate  footnote 
disclosures,  including  data  on  high-risk 
assets,  other  property  owned,  and 
allowance  for  losses. 

(iii)  The  financial  statements  must 
include  either: 

(A)  A  statement  signed  by  the  chief 
executive  officer  and  each  board 
member  that  the  various  financial 
statements  are  imaudited  but  have  been 
prepared  in  all  material  respects  in 
conformity  with  GAAP  (except  as 
otherwise  disclosed)  and  are.  to  the  best 
of  each  signer's  knowledge,  a  fair  and 
acciuBte  presentation  of  the  financial 
condition  of  the  institution;  or 

(B)  A  signed  opinion  by  an 
independent  certified  public  accountant 
that  the  various  financial  statements 
have  been  examined  in  conformity  with 
generally  accepted  auditing  standards 
and  included  such  tests  of  the 
accounting  records  and  other  such 
auditing  procediu^s  as  were  considered 
necessary  in  the  circumstances,  and,  as 
of  the  date  of  the  statements,  present 
fairly  the  financial  position  of  the 
institution  in  conformity  with  GAAP 


applied  on  a  consistent  basis,  except  as 
otherwise  disclosed. 

(20)  Subsequent  financial  events. 
Describe  any  event  after  the  date  of  the 
financial  statements,  but  before  the  date 
you  send  the  termination  application  to 
us,  that  would  have  a  material  impact 
on  your  financial  condition  or  the 
condition  of  the  successor  institution. 

(21)  Other  subsequent  events. 
Describe  any  event  after  you  send  the 
termination  application  to  us  that  could 
have  a  material  impact  on  any 
information  in  the  termination 
application. 

(22)  Other  material  disclosures. 
Describe  any  other  material  fact  or 
circumstance  that  a  stockholder  would 
need  to  know  to  make  an  informed 
decision  on  the  termination,  or  that  is  > 
necessary  to  make  the  disclosures  not 
misleading. 

(23)  Ballot  and  proxy.  Include  a  ballot 
and  proxy,  with  instructions  on  the 
purpose  and  authority  for  their  use,  and 
the  proper  method  for  the  stockholder  to 
sign  the  proxy. 

(24)  Board  of  directors  certification. 
Include  a  certification  signed  by  the 
entire  board  of  directors  as  to  the  truth, 
accuracy,  and  completeness  of  the 
information  contained  in  the 
information  statement.  If  any  director 
refuses  to  sign  the  certification,  the 
director  must  inform  us  of  the  reasons 
for  refusing. 

§  61 1 .1 230    FCA  review  and  approval. 

(a)  FCA  review  period.  We  will  review 
a  termination  application  and  either 
give  preliminary  approval  or  disapprove 
the  application  no  later  than  60  days 
after  we  receive  the  application. 

(b)  Reservation  of  right  to  disapprove 
termination.  In  addition  to  any  other 
reason  for  disapproval,  we  may 
disapprove  a  termination  if  we 
determine  that  the  termination  would 
have  a  material  adverse  effect  on  the 
ability  of  the  remaining  System 
institutions  to  fulfill  their  statutory 
purpose. 

(c)  Conditions  of  final  FCA  approval. 
We  will  give  final  approval  to  yoiu- 
termination  application  only  if: 

(1)  Your  stockholders  vote  in  favor  of 
tennination  in  the  termination  vote  and 
in  any  reconsideration  vote; 

(2)  You  give  us  executed -copies  of  all 
contracts,  agreements,  and  other 
documents  submitted  under  §  611.1222; 

(3)  You  have  paid  or  made  adequate 
provision  for  payment  of  debts, 
including  responsibility  for  any 
contingent  liabilities,  and  for  retirement 
of  equities; 

(4)  A  Federal  or  State  chartering 
authority  has  granted  a  new  charter  to 
the  successor  institution; 
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(5)  You  deposit  into  escrow  an 
amount  equal  to  110  percent  of  the 
estimated  exit  fee  plus  110  percent  of 
the  estimated  amount  you  must  pay  to 
retire  equities  of  dissenting  stockholders 
and  Fann  Credit  institutions,  as 
described  in  §611. 1255(c);  and 

(6)  You  have  fulfilled  any  other 
condition  of  termination  we  have 
imposed. 

(d)  Effective  date  of  termination.  If  we 
grant  final  approval,  we  will  revoke 
your  charter,  and  the  termination  will 
be  effective  on  the  last  to  occur  of: 

(1)  Fulfillment  of  all  conditions  listed 
in  paragraph  (c)  of  this  section; 

(2)  Your  proposed  termination  date; 

(3)  Ninety  (90)  days  after  we  receive 
the  notice  described  in  §61 1.1 240(e); 
and 

(4)  Fifteen  (15)  days  after  any 
reconsideration  vote. 

§611.1240    Voting  record  date  and 
stockhoktor  approval. 

(a)  Stockholder  meeting.  You  must 
call  the  meeting  by  written  notice  in 
compliance  with  your  bylaws.  The 
stockholder  meeting  to  vote  on  the 
termination  must  occva  within  60  days 
of  our  preliminary  approval  (or,  if  we 
take  no  action,  within  60  days  of  the 
end  of  our  approval  period). 

(b)  Voting  record  date.  The  voting 
record  date  may  not  be  more  than  70 
days  before  the  stockholders'  meeting. 

(c)  Information  statement.  You  must 
provide  all  equity  holders  with  a  notice 
of  meeting  and  the  information 
statement  required  by  §  611.1223  at  least 
30  days  before  the  stockholder  vote. 

(d)  Voting  procedures.  The  voting 
procedures  must  comply  with  §  611.330. 
You  must  have  an  independent  third 
party  count  the  ballots.  If  a  voting 
stockholder  notifies  you  of  the 
stockholder's  intent  to  exercise 
dissenters'  rights,  the  tabulator  must  be 
able  to  verify  to  you  that  the  stockholder 
voted  against  the  termination. 
Otherwise,  the  votes  of  stockholders 
must  remain  confidential. 

(e)  Notice  to  FCA  and  equity  holders 
of  voting  results.  Within  10  days  of  the 
termination  vote,  you  must  send  us  a 
certified  record  of  the  results  of  the  vote. 
You  must  notify  all  equity  holders  of  the 
results  within  30  days  after  the 
stockholder  meeting.  If  the  stockholders 
approve  the  termination,  you  must  give 
the  following  information  to  equity 
holders: 

(1)  Stockholders  who  voted  against 
termination  and  equity  holders  who 
were  not  entitled  to  vote  have  a  right  to 
dissent  as  provided  in  §611.1280;  and 

(2)  Voting  stockholders  have  a  right, 
under  §611.1245,  to  file  a  petition  with 
the  FCA  for  reconsideration  within  35 


days  after  the  date  you  mail  to  them  the 
notice  of  the  results  of  the  termination 
vote. 

(f)  Requirement  to  notify  new  equity 
holders.  You  must  provide  the 
information  described  in  paragraph 
(e)(1)  of  this  section  to  each  person  that 
becomes  an  equity  holder  after  the 
termination  vote  and  before  termination. 

§  61 1 .1 245    Stockholdef  reconsideration. 

(a)  Right  to  reconsider  termination. 
Voting  stockholders  have  the  right  to 
reconsider  their  approval  of  the 
termination  if  a  petition  signed  by  15 
percent  of  the  stockholders  is  filed  with 
us  within  35  days  after  you  mail  notices 
to  stockholders  that  tl^e  termination  was 
approved.  If  we  determine  that  the 
petition  complies  with  the  requirements 
of  section  7.9  of  the  Act,  you  must  call 

a  special  stockholders'  meeting  to 
reconsider  the  vote.  The  meeting  must 
occur  within  60  days  after  the  date  on 
which  you  mailed  to  stockholders  the 
results  of  the  termination  vote.  If  a 
majority  of  the  stockholders  voting,  in 
person  or  by  proxy,  vote  against  the 
termination,  the  termination  may  not 
take  place. 

(b)  Stockholder  list  and  expenses.  You 
must,  at  your  expense,  timely  give 
stockholders  who  request  it  a  list  of  the 
names  and  addresses  of  stockholders 
eligible  to  vote  in  the  reconsideration 
vote.  The  petitioners  must  pay  all  other 
expenses  for  the  petition.  You  must  pay 
expenses  that  you  incur  for  the 
reconsideration  vote. 

f  61 1 .1 250    Preliminary  exit  fee  estimate. 

(a)  Preliminary  exit  fee  estimate — 
terminating  association.  You  must 
provide  a  preliminary  exit  fee  estimate 
to  us  when  you  submit  the  termination 
application.  Calculate  the  preliminary 
exit  fee  estimate  in  the  following  order: 

(1)  Base  your  exit  fee  calculation  on 
the  average  daily  balances  of  assets  and 
liabilities  for  the  12-month  period  as  of 
the  quarter  end  immediately  before  the 
date  you  send  us  your  termination 
application. 

(2)  Any  amounts  we  refer  to  in  this 
section  are  average  daily  balances 
imless  we  specify  that  they  are  not. 
Amounts  that  are  not  average  daily 
balances  will  be  referred  to  as  "dollar 
amount." 

(3)  Compute  the  average  daily 
balances  biased  on  financial  statements 
that  comply  with  GAAP.  The  financial 
statements,  as  of  the  quarter  end 
immediately  before  the  date  you  send  us 
your  termination  application,  must  be 
independently  audited  by  a  qualified 
public  accountant,  as  defined  in 

§  621. 2(i)  of  this  chapter.  We  may,  in 
our  discretion,  waive  the  audit 


requirement  if  an  independent  audit 
was  performed  as  of  a  date  less  than  6 
months  before  you  submit  the 
termination  application. 

(4)  Make  adjustments  to  assets  as 
follows: 

(i)  Add  back  expenses  you  have 
incurred  related  to  termination.  Related 
expenses  include,  but  are  not  limited  to. 
legal  services,  accoimting  services, 
auditing,  business  planning,  and 
application  fees  for  the  termination  and 
reorganization. 

(ii)  Subtract  the  following: 

(A)  The  dollar  amoxmt  of  your 
estimated  payment  (to  your  affiliated 
bank)  related  to  FAC  obligations  as 
described  in  §611. 1260(d);  and 

(B)  The  dollar  amount  of  your 
estimated  taxes  due  to  the  termination. 

(iii)  Adjust  for  the  dollar  amoimt  of 
significant  transactions  you  reasonably 
expect  to  occiu  between  the  quarter  end 
before  you  file  yoiu  termination 
application  and  termination.  Examples 
of  these  transactions  include,  but  are  not 
limited  to.  gains  or  losses  on  the  sale  of 
assets,  retirements  of  equity,  loan 
repayments,  and  patronage 
distributions.  Do  not  make  adjustments 
for  future  expenses  related  to 
termination,  such  as  severance  or 
special  retirement  payments,  or  stock 
retirements  to  dissenting  stockholders 
and  Farm  Credit  institutions. 

(5)  Subtract  from  liabilities  any 
liability  that  we  treat  as  regulatory 
capital  under  the  capital  or  collateral 
reqiiirements  in  subparts  H  and  K  of 
part  615  of  this  chapter. 

(6)  Make  any  adjustments  we  require 
under  paragraph  (c)  of  this  section. 

(7)  After  making  these  adjustments  to 
assets  and  liabilities,  subtract  liabilities 
from  assets.  This  is  your  preliminary 
total  capital  for  purposes  of  termination. 

(8)  Multiply  assets  as  adjusted  above 
by  6  percent,  and  subtract  this  amoimt 
from  preliminary  total  capital.  This  is 
your  preliminary  exit  fee  estimate. 

(b)  Preliminary  exit  fee  estimate — 
terminating  baidc.  (1)  Affiliated 
associations  that  are  terminating  with 
you  must  calculate  their  individual 
preliminary  exit  fee  estimates  as 
described  in  paragraph  (a)  of  this 
section. 

(2)  Base  your  exit  fee  calculation  on 
the  average  daily  balances  of  assets  and 
liabilities  for  the  12-month  period  as  of 
the  quarter  end  immediately  before  the 
date  you  sead  us  your  termination 
application. 

(3)  Any  amoimts  we  refer  to  in  this 
section  are  average  daily  balances 
unless  we  specify  that  they  are  not. 
Amoimts  that  are  not  average  daily 
balances  will  be  referred  to  as  "dollar 
amount." 
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(4)  Compute  the  average  daily 
balances  based  on  bank-only  financial 
statements  that  comply  with  GAAP.  The 
fincmcial  statements,  as  of  the  quarter 
end  immediately  before  the  date  you 
send  us  your  termination  application, 
must  be  independently  audited  by  a 
qualified  public  accountant,  as  defined 
in  §  621. 2(i)  of  this  chapter.  We  may.  in 
our  discretion,  waive  this  requirement  if 
an  independent  audit  was  performed  as 
of  a  date  less  than  6  months  before  you 
submit  the  termination  application. 

(5)  Make  adjustments  to  assets  and 
liabilities  as  follows: 

(i)  Add  back  to  assets  the  following: 

(A)  Expenses  you  have  inciured 
related  to  termination.  Related  expenses 
include,  but  are  not  limited  to.  legal 
services,  accoimting  services,  auditing, 
business  planning,  and  application  fees 
for  the  termination  and  reorganization; 
and 

(B)  Any  specific  allowance  for  losses, 
and  a  pro  rata  portion  of  any  general 
allowance  for  loan  losses,  on  direct 
loans  to  associations  that  you  do  not 
expect  to  incur  before  or  at  termination. 

(ii)  Subtract  from  your  assets  and 
liabilities  an  amount  equal  to  your 
direct  loans  to  your  affiliated 
associations  that  are  not  terminating. 

(iii)  Subtract  the  following  from 
assets: 

(A)  Equity  investments  in  your 
institution  that  are  held  by 
nonterminating  associations  and  that 
you  expect  to  transfer  to  another  System 
bank  before  or  at  termination.  A 
nonterminating  association's  investment 
consists  of  purchased  equities,  allocated 
equities,  and  a  share  of  the  bank's 
unallocated  surplus  calculated  in 
accordance  with  the  bank's  bylaw 
provisions  on  liquidation.  We  may 
require  a  different  calculation  method 
for  the  imallocated  surplus  if  we 
determine  that  using  the  liquidation 
provision  would  be  inequitable  to 
stockholders; 

(B)  The  dollar  amount  of  your 
estimated  termination  payment  to  the 
FAC,  as  described  in  §611. 1270(d);  and 

(C)  The  dollar  amount  of  estimated 
taxes  due  to  the  termination. 

(iv)  Subtract  from  liabilities  any 
liability  that  we  treat  as  regulatory 
capital  under  the  capital  or  collateral 
requirements  in  subparts  H  and  K  of 
part  615  of  this  chapter. 

(v)  Adjust  for  the  dollar  amount  of 
significant  transactions  you  reasonably 
expect  to  occur  between  the  quarter  end 
before  you  file  your  termination 
application  and  termination.  Examples 
of  these  transactions  include,  but  are  not 
limited  to,  retirements  of  equity,  loan 
repayments,  and  patronage 
distributions.  Do  not  make  adjustments 


for  future  expenses  related  to 
termination,  such  as  severance  or 
special  retirement  payments,  or  stock 
retirements  to  dissenting  stockholders 
and  Farm  Credit  institutions. 

(6)  Add  to  assets  the  dollar  amount  of 
estimated  termination  payments  of  the 
terminating  associations  related  to  FAC 
obligations. 

(7)  Make  any  adjustments  we  require 
under  paragraph  (c)  of  this  section. 

(8)  After  the  above  adjustments,- 
combine  your  balance  sheet  with  the 
balance  sheets  of  your  terminating 
associations  after  they  have  made  the 
adjustments  required  in  paragraph  (a)  of 
this  section.  Subtract  liabilities  from 
assets.  This  is  your  preliminary  total 
capital  estimate  for  purposes  of 
termination. 

(9)  Multiply  the  assets  of  the 
combined  balance  sheet  after  the  above 
adjustments  by  6  percent.  Subtract  this 
amount  from  the  preliminary  total 
capital  estimate  of  the  combined 
balance  sheet.  The  remainder  is  the 
preliminary  exit  fee  estimate  of  the  bank 
and  terminating  affiliated  associations. 

(10)  Your  preliminary  exit  fee 
estimate  is  the  amount  by  which  the 
preliminary  exit  fee  estimate  for  the 
combined  entity  exceeds  the  total  of  the 
individual  preliminary  exit  fee 
estimates  of  your  affiliated  terminating 
associations. 

(c)  Three-year  look-back.  (1)  We  will 
review  your  transactions  over  the  3 
years  before  the  date  of  the  termination 
resolution  under  §  611.1220.  Our  review 
will  include,  but  not  be  limited  to,  the 
following: 

(i)  Additions  to  or  subtractions  from 
any  allowance  for  losses; 

(ii)  Additions  to  assets  or  liabilities,  or 
subtractions  from  assets  or  liabilities, 
due  to  transactions  that  are  outside  your 
ordinary  course  nf  business; 

(iii)  Dividends  or  patronage  refunds 
exceeding  your  usual  practices; 

(iv)  Changes  in  the  institution's 
capital  plan,  or  in  implementing  the 
plan,  that  increased  or  decreased  the 
level  of  borrower  investment; 

(v)  Contingent  liabilities,  such  as  loss- 
sharing  obligations,  that  can  be 
reasonably  quantified;  and 

(vi)  Assets  that  may  be  overvalued, 
undervalued,  or  not  recorded  on  your    , 
books. 

(2)  If  we  determine  the  account 
balances  do  not  accurately  show  the 
value  of  your  assets  and  liabilities 
(whether  the  assets  and  liabilities  were 
booked  before  or  during  the  3-year  look- 
back period),  we  will  make  any 
adjustments  we  deem  necessary. 

(3)  We  may  require  you  to  reverse  the 
effect  of  a  transaction  if  we  determine 
that: 


(i)  You  have  retired  capital  outside 
the  ordinary  coinse  of  business; 

(ii)  You  have  taken  any  other  actions 
unrelated  to  your  core  business  that 
have  the  effect  of  changing  the  exit  fee; 
or 

(iii)  You  incurred  expenses  related  to 
termination  prior  to  the  12-month 
average  daily  balance  period  on  which 
the  exit  fee  calculation  is  based. 

(4)  We  may  require  you  to  make  these 
adjustments  to  the  preliminary  exit  fee 
estimate  that  is  disclosed  in  the 
information  statement,  the  final  exit  fee 
calculation,  and  the  calculations  of  the 
value  of  equities  held  by  dissenting 
stockholders.  Farm  Credit  institutions 
that  choose  to  have  their  equities  retired 
at  termination,  and  reaffiliating 
associations. 

§611.1255    Exit  fee  calculation. 

(a)  Final  exit  fee  calculation — 
terminating  association.  Calculate  the 
final  exit  fee  in  the  following  order: 

(1)  Base  your  exit  fee  calculation  on 
the  average  daily  balances  of  assets  and 
liabilities  for  the  12-month  period 
preceding  the  termination  date.  Assume 
for  this  calculation  that  you  have  not 
paid  or  accrued  the  items  described  in 
paragraph  (a)(4)(ii)  of  this  section. 

(2)  Any  amounts  we  refer  to  in  this 
section  are  average  daily  balances 
uffless  we  specify  that  they  are  not. 
Amounts  that  are  not  average  daily 
balances  will  be  referred  to  as  "dollar 
amount." 

(3)  Compute  the  average  daily 
balances  based  on  financial  statements 
that  comply  with  GAAP.  The  financial 
statements,  as  of  the  termination  date, 
must  be  independently  audited  by  a 
qualified  public  accountant,  as  defined 
in  §621.2(i)  of  this  chapter. 

(4)  Make  adjustments  to  assets  and 
liabilities  as  follows: 

(i)  Add  back  expenses  related  to 
termination  incurred  in  the  12  months 
before  termination.  Related  expenses 
include,  but  are  not  limited  to.  legal 
services,  accounting  services,  auditing, 
business  plaiming.  pajmients  of 
severance  and  special  retirements,  and 
application  fees  for  the  termination  and 
reorganization. 

(ii)  Subtract  bom  assets  the  following: 

(A)  The  dollar  amount  of  your 
termination  payment  (to  your  affiliated 
bank)  related  to  FAC  obligations  as 
described  in  §611. 1260(d);  and 

(B)  The  dollar  amount  of  taxes  you 
will  have  to  pay  due  to  the  termination; 

(iii)  Subtract  from  liabilities  any 
liability  that  we  treat  as  regulatory 
capital  under  the  capital  or  collateral 
requirements  in  subparts  H  and  K  of 
part  615  of  this  chapter. 

(iv)  Make  the  adjustments  that  we 
require  under  §  611.1250(c).  For  the 
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final  exit  fee,  we  will  review  and  may 
require  additional  adjustments  for 
transactions  between  the  date  you 
adopted  the  termination  resolution  and 
the  termination  date. 

(5)  After  making  these  adjustments  to 
assets  and  liabilities,  subtract  liabilities 
from  assets.  This  is  your  total  capital  for 
purposes  of  termination. 

(6)  Multiply  assets  by  6  percent,  and 
subtract  this  amount  from  total  capital. 
This  is  your  final  exit  fee. 

(b)  Final  exit  fee  calculation — 
terminating  bank.  (1)  The  individual 
exit  fees  of  affiliated  associations  that 
are  terminating  with  you  must  be 
calculated  as  described  in  paragraph  (a) 
of  this  section. 

(2)  Base  your  exit  fee  calculation  on 
the  average  daily  balances  of  assets  and 
liabilities  for  the  12-month  period 
preceding  the  termination  date.  Assume 
for  this  calculation  that  you  have  not 
paid  or  accrued  the  items  described  in 
paragraph  (b}(5)(iii}(B)  and  (C)  of  this 
section. 

(3)  Any  amounts  we  refer  to  in  this 
section  are  average  daily  balances 
unless  we  specify  that  they  are  not. 
Amounts  that  are  not  average  daily 
balances  will  be  referred  to  as  "dollar 
amount." 

(4)  Compute  the  average  daily 
balances  based  on  bank-only  fiiiancial* 
statements  that  comply  with  GAAP.  The 
financial  statements,  as  of  the 
termination  date,  must  be 
independently  audited  by  a  qualified 
public  accountant,  as  defined  in 

§  621. 2(i)  of  this  chapter. 

(5)  Make  adjustments  to  assets  and 
liabilities  as  follows: 

(i)  Add  back  the  following  to  your 
assets: 

(A)  Expenses  you  have  incurred 
related  to  termination.  Related  expenses 
include,  but  are  not  limited  to.  legal 
services,  accounting  services,  auditing, 
business  planning,  payments  of 
severance  and  special  retirements,  and 
application  fees  for  the  termination  and 
reorganization. 

(B)  The  dollar  amount  of  the 
termination  pajrments  to  you  by  the 
terminating  associations  related  to  FAC 
obligations. 

(C)  Any  specific  allowance  for  losses, 
and  a  pro  rata  share  of  any  general 
allowance  for  losses,  on  direct  loans  to 
associations  that  are  paid  oif  or 
transferred  before  or  at  termination. 

(ii)  Subtract  from  your  assets  and 
liabilities  your  direct  loans  to  affiliated 
associations  that  were  paid  off  or 
transferred  in  the  12-month  period 
before  termination  or  at  termination. 

(iii)  Subtract  from  your  assets  the 
following: 


(A)  Equity  investments  held  in  your 
institution  by  affiliated  associations  that 
you  transferred  at  termination  or  during 
the  12  months  before  termination: 

(B)  The  dollar  amount  of  your 
termination  payment  to  the  FAC;  and 

(C)  The  dollar  amount  of  taxes  paid  or 
accrued  due  to  the  termination; 

(iv)  Subtract  from  liabilities  any 
liability  that  we  treat  as  regulatory 
capital  (or  that  we  do  not  treat  as  a 
liability)  under  the  capital  or  collateral 
requirements  in  subparts  H  and  K  of 
part  615  of  this  chapter. 

(v)  Make  the  adjustments  that  we 
require  under  §  611.1250(c).  For  the 
final  exit  fee,  we  will  review  and  may 
require  additional  adjustments  for 
transactions  between  the  date  you 
adopted  the  termination  resolution  and 
the  termination  date. 

(6)  After  the  above  adjustments, 
combine  your  balance  sheet  with  the 
balance  sheets  of  terminating 
associations  after  making  the 
adjustments  required  in  paragraph  (a)  of 
this  section. 

(7)  Subtract  combined  liabilities  from 
combined  assets.  This  is  the  total  capital 
of  the  combined  balance  sheet. 

(8)  Multiply  the  assets  of  the 
combined  balance  sheet  after  the  above 
adjustments  by  6  percent.  Subtract  this 
amount  from  the  total  capital  of  the 
combined  balance  sheet.  This  amoimt  is 
the  combined  final  exit  fee  for  your 
institution  and  the  terminating  affiliated 
associations. 

(9)  Your  final  exit  fee  is  the  amount 
by  which  the  combined  final  exit  fee 
exceeds  the  total  of  the  individual  final 
exit  fees  of  your  affiliated  terminating 
associations. 

(c)  Payment  of  exit  fee.  On  the 
termination  date,  you  must: 

(1)  Deposit  into  an  escrow  account 
acceptable  to  us  and  the  FCSIC  an 
amount  equal  to  110  percent  of  the 
preliminary  exit  fee  estimate,  adjusted 
to  account  for  stock  retirements  to 
dissenting  stockholders  and  Farm  Credit 
institutions,  and  any  other  adjustments 
we  require. 

(2)  Deposit  into  an  escrow  account 
acceptable  to  us  an  amount  equal  to  110 
percent  of  the  equity  you  must  retire  for 
dissenting  stockholders  and  System 
institutions  holding  stock  that  would  be 
entitled  to  a  share  of  the  remaining 
assets  in  a  liquidation. 

(d)  Pay-out  of  escrow.  Following  the 
independent  audit  of  the  institution's 
account  balances  as  of  the  termination 
date,  we  will  determine  the  amount  of 
the  final  exit  fee  and  the  amounts  owed 
to  stockholders  to  retire  their  equities. 
We  will  then  direct  the  escrow  agent  to: 

(1)  Pay  the  exit  fee  to  the  Farm  Credit 
Insurance  Fund; 


(2)  Pay  the  amounts  owed  to 
dissenting  stockholders  and  Farm  Credit 
institutions;  and 

(3)  Return  any  remaining  amounts  to 
the  successor  institution. 

(e)  Additional  payment.  If  the  amount 
held  in  escrow  is  not  enough  to  pay  the 
amoimts  under  paragraph  (d)(1)  and  (2) 
of  this  section,  the  successor  institution 
must  pay  any  remaining  liability  to  the 
escrow  agent  for  distribution  to  the 
appropriate  parties.  The  termination 
application  must  include  evidence  that, 
after  termination,  the  successor 
institution  will  pay  any  remaining 
amounts  owed. 

§  61 1 .1 260    Payment  of  debte  and 
assessments— terminating  association. 

(a)  General  rule.  If  your  institution  is 
a  terminating  association,  you  must  pay 
or  make  adequate  provision  for  the 
payment  of  all  outstanding  debt 
obligations  and  assessments. 

(b)  No  OFI  relationship.  If  the 
successor  institution  will  not  become  an 
OFI.  you  must  either: 

(1)  Pay  debts  and  assessments  owed  to 
your  affiliated  Farm  Credit  bank  at 
termination;  or 

(2)  With  your  affiliated  Farm  Credit 
bank's  concurrence,  arrange  to  pay  any 
obligations  or  assessments  to  the  bank 
after  termination. 

(c)  Obligations  to  other  Farm  Credit 
institutions.  You  must  pay  or  make 
adequate  provision  for  payment  of 
obligations  to  any  Farm  Credit 
institution  (other  than  your  affiliated 
bank)  imder  any  loss-sharing  or  other 
agreement. 

(d)  FAC  payments.  Before 
termination,  you  must  pay  the  estimated 
present  value  of  future  assessments  and 
payment  obligations  to  your  affiliated 
Farm  Credit  bank  to  the  extent  required 
by  subparagraphs  (c)(5)(F)  and 
(d)(l)(C)(v)  of  section  6.26  of  the  Act. 
The  FAC  must  make  the  present  value 
estimations,  subject  to  our  approval, 
based  on  an  appropriate  discount  rate. 
The  appropriate  discount  rate  is  the 
non-interest-bearing  U.S.  Treasury 
security  rate  for  securities  with  a 
maturity  as  near  as  possible  to  the 
period  remaining  until  the  terminating 
association's  obligations  under  this 
paragraph  would  be  due  (but  before  the 
due  date). 

§611.1265  Retirement  of  a  tenninating 
association's  investment  in  its  affliiated 
iMnk. 

(a)  Safety  and  soundness  restrictions. 
Notwithstanding  anything  in  this 
subpart  to  the  contrary,  we  may  prohibit 
a  haak  from  retiring  the  equities  you 
hold  in  the  bank  if  the  retirement  would 
cause  the  bank  to  fall  below  its 
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regulatory  capital  requirements  after 
retirement,  or  if  we  determine  that  the 
bank  would  be  in  an  unsafe  or  unsotmd 
condition  after  retirement. 

(b)  Retirement  agreement.  Your 
affiliated  bank  may  retire  the  purchased 
and  allocated  equities  held  by  your 
institution  in  the  bank  according  to  the 
terms  of  the  bank's  capital  revolvement 
plan  or  an  agreement  between  you  and 
the  bank. 

(c)  Retirement  in  absence  of 
agreement.  Your  affiliated  bank  must 
retire  any  equities  not  subject  to  an 
agreement  or  revolvement  plan  no  later 
than  when  you  or  the  successor 
institution  pays  off  your  loan  from  the 
bank. 

(d)  No  retirement  of  unallocated 
surplus.  When  your  bank  retires  equities 
you  own  in  the  bank,  the  bank  must  pay 
par  or  face  value  for  purchased  and 
allocated  equities,  less  any  impairment. 
The  bank  may  not  pay  you  any  portion 
of  its  unallocated  surplus. 

(e)  Exclusion  of  equities  from  capital 
ratios.  If  another  Farm  Credit  institution 
makes  an  agreement  to  retire  equities 
you  hold  in  that  institution  after 
termination,  we  may  require  that 
institution  to  exclude  part  or  all  of  those 
equities  from  assets  and  capital  when 
the  institution  calculates  its  capital  and 
net  collateral  ratios  under  subparts  H 
and  K  of  part  615  of  this  chapter. 

§  61 1 .1 270    Repayment  of  obligations- 
terminating  t»ank. 

(a)  General  rule.  If  your  institution  is 
a  terminating  bank,  you  must  pay  or 
make  adequate  provision  for  the 
payment  of  all  outstanding  debt 
obligations,  and  provide  for  your 
responsibility  for  any  probable 
contingent  liabilities  identified. 

(b)  Satisfaction  of  primary  liability  on 
consolidated  or  Systemwide  obligations. 
After  consulting  with  the  other  Farm 
Credit  banks,  the  Funding  Corporation, 
and  the  FCSIC.  you  must  pay  or  make 
adequate  provision  for  payment  of  your 
primary  liability  on  consolidated  or 
Systemwide  obligations  in  a  method 
that  we  deem  acceptable.  Before  we 
make  a  final  decision  on  your  proposal 
and  as  we  deem  necessary,  we  may 
consult  with  the  other  Farm  Credit 
banks,  the  Funding  Corporation,  and  the 
FCSIC. 

(c)  Satisfaction  of  joint  and  several 
liability  and  liability  for  interest  on 
individual  obligations.  (1)  You  and  the 
other  Farm  Credit  banks  must  enter  into 
an  agreement,  which  is  subject  to  our 
approval,  covering  obligations  issued 
under  section  4.2  of  the  Act  and 
outstanding  on  the  termination  date. 
The  agreement  must  specify  how  you 
and  your  successor  institution  will 


make  adequate  provision  for  the 
payment  of  your  joint  and  several 
liability  to  holders  of  obligations  other 
than  those  obligations  on  which  you  are 
primarily  liable,  in  the  event  we  make 
calls  for  payment  under  section  4.4  of 
the  Act.  You  and  your  successor 
institution  must  also  provide  for  your 
liability  under  section  4.4(a)(1)  of  the 
Act  to  pay  interest  on  the  individual 
obligations  issued  by  other  System 
banks.  As  a  part  of  the  agreement,  you 
must  also  agree  that  your  successor 
institution  will  provide  ongoing 
information  to  the  Funding  Corporation 
to  enable  it  to  fulfill  its  funding  and 
disclosure  duties.  The  Funding 
Corporation  may,  at  its  option,  be  a 
party  to  the  agreement  to  the  extent 
necessary  to  fulfill  its  duties  with 
respect  to  financing  and  disclosure. 

(2)  If  you  and  the  other  Farm  Credit 
banks  are  unable  to  reach  agreement 
within  90  days  before  the  proposed 
termination  date,  we  will  specify  the 
manner  in  which  you  will  make 
adequate  provision  for  the  payment  of 
the  liabilities  in  question  and  how  we 
will  make  joint  and  several  calls  for 
those  obligations  outstemding  on  the 
termination  date. 

(3)  Notwithstanding  any  other 
provision  in  these  regulations,  the 
successor  institution  will  be  jointly  and 
severally  liable  for  consolidated  eind 
Systemwide  debt  outstanding  on  the 
termination  date  (other  than  the 
obligations  on  which  you  are  primarily 
liable).  The  successor  institution  will 
also  be  liable  for  interest  on  other  banks' 
individual  obligations  as  described  in 
section  4.4(a)(1)  of  the  Act  and 
outstanding  on  the  termination  date. 
The  termination  application  must 
include  evidence  that  the  successor 
institution  will  continue  to  be  liable  for 
consolidated  and  Systemwide  debt  and 
for  interest  on  other  banks'  individual 
obligations. 

(d)  Payment  to  the  FAC.  (1)  Before 
termination,  you  must  pay  to  the  FAC 
the  amounts  required  by  section 
6.9(e)(3)(C)(ii)  of  the  Act  and  by 
subparagraphs  (c)(5)(E)(i)  and 
(d)(l)(C)(iv)  of  section  6.26  of  the  Act. 
To  make  the  calculations  for  section 
6.26,  you  must  include  your  retail  loan 
volume,  the  retail  loan  volimie  of  the- 
associations  that  are  terminating  with 
you,  and  the  retail  loan  volume  of  the 
affiliated  associations  that  continue 
their  direct  lending  relationships  with 
the  successor  institution,  but  you  must 
not  include  the  retail  loan  volume  of 
associations  that  reaffiliate  with  another 
bank  and  transfer  or  repay  their  direct 
loan  on  or  before  termination. 

(2)  The  FAC  must  make  the  present 
value  estimations,  subject  to  our 


approval,  based  on  an  appropriate 
discount  rate.  The  appropriate  discoimt 
rate  is  the  non-interest-bearing  U.S. 
Treasury  security  rate  for  securities  with 
a  maturity  as  near  as  possible  to  the 
period  remaining  until  your  obligations 
imder  this  paragraph  would  be  due  (but 
before  the  due  date). 

(3)  If  your  bank  or  your  predecessor 
bank  has  redeemed  early  any  preferred 
stock  issued  to  the  FAC,  we  may  require 
you  to  confirm  in  writing  that  your 
successor  institution  will  assimie 
responsibility  for  any  and  all  of  your 
contingent  liabilities  under  any  FAC- 
preferred  stock  redemption  agreement 
and  indemnification  agreement. 

§  61 1 .1 275    Retirement  of  equities  held  by 
other  System  institutions. 

(a)  Retirement  at  option  of  equity 
holder.  If  your  institution  is  a 
terminating  institution.  System 
institutions  that  own  your  equities  have 
the  right  to  require  you  to  retire  the 
equities  on  the  termination  date. 

(b)  Value  of  equity  holders'  interests. 
You  must  retire  the  equities  in 
accordance  with  the  liquidation 
provisions  in  your  bylaws  imless  we 
determine  that  the  liquidation 
provisions  would  result  in  an 
inequitable  distribution  to  stockholders. 
If  we  make  such  a  determination,  we 
will  require  you  to  distribute  the  equity 
in  accordance  with  another  method  that 
we  deem  equitable  to  stockholders. 
Before  you  retire  any  equity,  you  must 
make  the  following  adjustments  to  the 
amount  of  stockholder  equity  as  stated 
in  the  financial  statements  on  the 
termination  date: 

(1)  Make  deductions  for  any  FAC 
obligations  and  taxes  due  to  the 
termination  that  you  have  not  yet 
recorded; 

(2)  Deduct  the  amount  of  the.exit  fee; 
and 

(3)  Make  any  adjustments  described 
under  §  611.1250(c)  that  we  may  require 
as  we  deem  appropriate. 

(c)  Transfer  of  affiliated  association's 
investment.  As  an  alternative  to  equity 
retirement,  an  affiliated  association  that 
reaffiliates  with  another  Farm  Credit 
bank  instead  of  terminating  with  its 
bank  has  the  right  to  require  the 
terminating  bank  to  transfer  its 
investment  to  its  new  affiliated  bank 
when  it  reaffiliates.  If  your  institution  is 
a  terminating  bank,  at  the  time  of 
reaffiliation  you  must  transfer  the 
purchased  and  allocated  equities  held 
by  the  association,  as  well  as  its  share 
of  unallocated  surplus,  to  the  new 
affiliated  bank.  Calculate  the 
association's  share  before  deduction  of 
the  exit  fee  as  of  the  month  end 
preceding  the  reaffiliation  date  (or  the 
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termination  date  if  it  is  the  same  as  the 
reaffiliation  date)  in  accordance  with 
the  liquidation  provisions  of  your 
bylaws,  unless  we  determine  that  the 
liquidation  provisions  would  result  in 
an  inequitable  distribution.  If  we  make 
such  a  determination,  we  will  require 
you  to  distribute  the  association's  share 
of  your  unallocated  surplus  in 
accordance  with  another  method  that 
we  deem  equitable  to  stockholders. 
Before  you  distribute  any  unallocated 
surplus,  you  must  make  the  following 
adjustments  to  stockholder  equity  as 
stated  in  the  financial  statements  as  of 
the  month  end  preceding  the 
reaffiliation  date  (or  the  termination 
date  if  it  is  the  same  as  the  reaffiliation 
date): 

(1)  Add  back  any  deductions  of  FAC 
obligations  due  to  the  termination,  taxes 
due  to  the  termination,  and  the  exit  fee; 
and 

(2)  Make  any  adjustments  described 
under  §611. 1250(c)  that  we  may  require 
as  we  deem  appropriate. 

(d)  Prohibition  on  certain  affiliations. 
No  Farm  Credit  institution  may  retain 
an  equity  interest  otherwise  prohibited 
by  law  in  a  successor  institution. 

§  61 1 . 1 280    Dissenting  stocltholders' 
rights. 

(a)  Definition.  A  dissenting 
stockholder  is  an  equity  holder  (other 
than  a  System  institution)  in  a 
terminating  institution  on  the 
termination  date  who  either: 

(1)  Was  eligible  to  vote  on  the 
termination  resolution  and  voted  against 
termination: 

(2)  Was  an  equity  holder  on  the  voting 
record  date  but  was  not  eligible  to  vote; 
or 

(3)  Became  an  equity  holder  after  the 
voting  record  date. 

(b)  Retirement  at  option  of  a 
dissenting  stockholder.  A  dissenting 
stockholder  may  require  a  terminating 
institution  to  retire  the  stockholder's 
equity  interest  in  the  terminating 
institution. 

(c)  Via^ue  of  a  dissenting  stockholder's 
interest.  You  must  pay  a  dissenting 
stockholder  according  to  the  liquidation 
provision  in  your  bylaws,  except  that 
you  must  pay  at  least  par  or  face  value 
for  eligible  borrower  stock  (as  defined  in 
section  4.9A(d)(2)  of  the  Act).  If  we 
determine  that  the  liquidation  provision 
is  inequitable  to  stockholders,  we  will 
require  you  to  calculate  their  share  in 
accordance  with  another  formula  that 
we  deem  equitable. 

-(d)  Calculation  of  interest  of  a 
dissenting  stockholder.  Before  you  retire 
any  equity,  you  must  make  the 
following  adjustments  to  the  amount  of 
stockholder  equity  as  stated  in  the 


financial  statements  on  the  termination 
date: 

(1)  Deduct  any  FAC  obligations  and 
taxes  due  to  the  termination  that  you 
have  not  yet  recorded; 

(2)  Deduct  the  amount  of  the  exit  fee; 
and 

(3)  Make  any  adjustments  described 
under  §  611.1250(c)  that  we  may  require 
as  we  deem  appropriate. 

(e)  Forni  of  payment  to  a  dissenting 
stockholder.  You  must  pay  a  dissenting 
stockholder  for  his  equities  as  follows: 

(1)  Pay  cash  for  the  par  or  face  value 
of  purchased  stock,  less  any 
impairment; 

(2)  For  equities  other  than  purchased 
equities,  you  may: 

(i)  Pay  cash; 

(ii)  Cause  or  otherwise  provide  for  the 
successor  institution  to  issue.  On  the 
date  of  termination,  subordinated  debt 
to  the  stockholder  with  a  face  value 
equal  to  the  value  of  the  remaining 
equities.  This  subordinated  debt  must 
have  a  maturity  date  of  7  years  or  less, 
must  have  priority  in  liquidation  ahead 
of  all  equity,  and  must  carry  a  rate  of 
interest  not  less  than  the  rate  (at  the 
time  of  termination)  for  debt  of 
comparable  maturity  issued  by  the  U.S. 
Treasiuy  plus  1  percent;  or 

(iii)  Provide  for  a  combination  of  cash 
and  subordinated  debt  as  described 
above. 

(f)  Payment  to  holders  of  special  class 
of  stock.  If  you  have  adopted  bylaws 
imder  §611.1210(0,  you  must  pay  a 
dissenting  stockholder  who  owns  shares 
of  the  special  class  of  stock  an  amount 
equal  to  the  lower  of  the  par  (or  face) 
value  or  the  value  of  such  stock  as 
determined  under  §61 1.1 280(c)  and  (d). 

(g)  Notice  to  equity  holders.  The 
notice  to  equity  holders  required  in 

§  611.1240(e)  must  include  a  form  for 
stockholders  to  send  back  to  you,  stating 
their  intention  to  exercise  dissenters' 
rights.  The  notice  must  contain  the 
following  information: 

(1)  A  description  of  the  rights  of 
dissenting  stockholders  set  forth  in  this 
section  and  the  approximate  value  per 
share  that  a  dissenting  stockholder  can 
expect  to  receive.  State  whether  the 
successor  institution  will  require 
borrowers  to  be  stockholders  or  whether 
it  will  require  stockholders  to  be 
borrowers. 

(2)  A  description  of  the  current  book 
and  par  value  per  share  of  each  class  of 
equities,  and  the  expected  book  and 
market  value  of  the  stockholder's 
interest  in  the  successor  institution. 

(3)  A  statement  that  a  stockholder 
must  return  the  enclosed  form  to  you 
within  30  days  if  the  stockholder 
chooses  to  exercise  dissenters'  rights. 


(h)  Notice  to  subsequent  equity 
holders.  Equity  holders  that  acquire 
their  equities  after  the  termination  vote 
must  also  receive  the  notice  described 
in  paragraph  (g)  of  this  section.  You 
must  give  them  at  least  5  business  days 
to  decide  whether  to  request  retirement 
of  their  stock. 

(i)  Reconsideration.  If  a 
reconsideration  vote  is  held  and  the 
termination  is  disapproved,  the  right  of 
stockholders  to  exercise  dissenters' 
rights  is  rescinded.  If  a  reconsideration 
vote  is  held  and  the  termination  is 
approved,  you  must  retire  the  equities  of 
dissenting  stockholders  as  if  there  had 
been  no  reconsideration  vote. 

§  61 1 .1 285    Loan  refinancing  by  borrowers. 

(a)  Disclosure  of  credit  and  loan 
information.  At  the  request  of  a 
borrower  seeking  refinancing  with 
another  System  institution  before  you 
terminate,  you  must  give  credit  and  loan 
information  about  the  borrower  to  such 
institution. 

(b)  No  reassignment  of  territory.  If,  at 
the  termination  date,  we  have  not 
assigned  your  territory  to  another 
System  institution,  any  System 
institution  may  lend  in  your  territory,  to 
the  extent  otherwise  permitted  by  the 
Act  and  the  regulations  in  this  chapter. 

§611.1290    Continuation  of  borrower 
rights. 

You  may  not  require  a  waiver  of 
contractual  borrower  rights  provisions 
as  a  condition  of  borrowing  from  and 
owning  equity  in  the  successor 
institution.  Institutions  that  become 
other  financing  institutions  on 
termination  must  comply  with  the 
applicable  borrower  rights  provisions  in 
the  Act  and  subparts  K,  L,  and  N  of  part 
614  of  this  chapter. 

PART  614— LOAN  POUCIES  AND 
OPERATIONS 

3.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4012a.  4104a.  4104b, 
4106,  and  4128;  sees.  1.3,  1.5. 1.6, 1.7,  1.9, 
1.10.  1.11.  2.0,  2.2.  2.3,  2.4.  2.10.  2.12,  2.13. 
2.15,  3.0,  3.1,  3.3,  3.7,  3.8.  3.10,  3.20,  3.28. 
4.12,  4.12A,  4.13.  4.13B,  4.14.  4.14A.  4.14C, 
4.14D.  4.14E,  4.16,  4.18A,  4.19.  4.25,  4.26, 
4.27,  4.28.  4.36.  4.37,  5.9,  5.10,  5.17,  7.0.  7.2, 
7.6,  7.8,  7.12.  7.13,  8.0,  8.5,  of  the  Farm 
Credit  Act  (12  U.S.C.  2011.  2013,  2014,  2015, 
2017.  2018,  2019,  2071.  2073,  2074.  2075, 
2091.  2093,  2094,  2097,  2121,  2122,  2124, 
2128,  2129,  2131,  2141.  2149,  2183.  2184, 
2199.  2201.  2202,  2202a.  2202c.  2202d, 
2202e.  2206,  2206a.  2207.  2211.  2212,  2213, 
2214,  2219a,  2219b,  2243,  2244.  2252,  2279a. 
2279a-2,  2279b.  2279C-1.  2279f.  2279f-l, 
2279aa.  2279aa-5):  sec.  413  of  Pub.  L.  100- 
233, 101  Stat.  1568, 1639. 


I7-J.-_I 


i^^^/\rr^i    R7    Kin    71/FriHav    Anril  12.  2002/Rules  and  Reculations 


Federal  Register /Vol.  67,  No.  71 /Friday,  April  12,  2002/Rules  and  Regulations  17917 


Subpart  C— Bank/Association  Lending 
Relationship 

§614.4130    [Amended] 

4.  Amend  §  614.4130  by  removing  the 
reference  '§  611.1205(c)"  and  adding  in 
its  place  the  reference  "§611.1205"  in 
paragraph  (a). 

Dated:  April  5.  2002. 
Kelly  Mikel  Williams, 

Secretary.  Farm  Credit  Administration  Board. 
(FR  Doc.  02-8711  Filed  4-11-02:  8:45  am] 

BILUNG  CODE  6705-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Faderal  Aviation  Administration 

l4CFRPart39 

[Docicet  No.  9&-MM-196-AD;  Amendment 
3»-12702;  AD  2002-07-08] 

RiN2120-AA64 

Airworthiness  Directives;  Boeing 
■Model  737-200,  -200C,  -300,  -400,  and 
-500  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUIMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  that  currently  requires 
repetitive  inspections  to  find  cracking  of 
the  lower  skin  at  the  lower  row  of 
fasteners  in  the  lap  joints  of  the 
fuselage,  and  repair  of  any  cracking 
foimd.  That  amendment  also  requires 
modification  of  the  fuselage  lap  joints  at 
certain  locations,  which  constitutes 
terminating  action  for  repetitive 
inspections  of  the  modified  areas.  This 
amendment  adds  repetitive  inspections 
and  requires  replacement  of  the  current 
preventive  modification  with  an 
improved  modification.  This 
amendment  is  prompted  by  the  FAA's 
determination  that,  in  light  of  additional 
crack  findings,  certain  modifications  of 
the  fuselage  lap  joints  do  not  provide  an 
adequate  level  of  safety.  The  actions 
specified  by  this  AD  are  intended  to 
find  and  fix  cracking  of  the  fuselage  lap 
joints,  which  could  result  in  sudden 
decompression  of  the  airplane. 

DATES:  Effective  May  17,  2002. 

j  The  incorporation  by  reference  certain 
publications,  as  listed  in  the  regulations, 
is  approved  by  the  Director  of  the 
Federal  Register  as  of  May  17,  2002. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Cit)up,  P.O.  Box  3707.  Seattle. 


Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Fung,  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office 
(ACO),  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (425)  227-1221; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-22-07, 
amendment  39-10179  (62  FR  55732-, 
October  28,  1997),  which  is  applicable 
to  certain  Boeing  Model  737  series 
airplanes,  was  published  in  the  Federal 
Register  on  July  12,  2001  (66  FR  36509). 
The  action  proposed  to  continue  to 
require  repetitive  inspections  to  find 
cracking  of  the  lower  skin  at  the  lower 
row  of  fasteners  in  the  lap  joints  of  the 
fuselage,  and  repair  of  any  cracking 
found.  That  action  also  adds  a 
requirement  for  modification  of  the 
fuselage  lap  joints  at  certain  locations, 
which  constitutes  terminating  action  for 
repetitive  inspections  of  the  modified 
areas.  That  action  also  adds  new 
repetitive  inspections  and  requires 
replacement  of  the  current  preventive 
modification  with  an  improved 
modification. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received.  One  commenter 
supports  the  intent  of  the  proposed  rule. 
Another  commenter  states  that  the 
proposed  rule  does  not  affect  its  fleef. 

Tjrpographical  Error 

One  commenter  states  that  in  the 
section  titled,  "Other  Relevant  Proposed 
Rulemaking,"  specified  in  the  proposed 
rule,  the  line  numbers  listed  for 
replacement  of  certain  Structural  Repair 
Manual  (SRM)  repairs  are  line  numbers 
292  through  2595  inclusive.  The 
commenter  notes  that  the  correct 
reference  is  line  numbers  292  through 
2565  inclusive.  The  FAA  agrees  that  a 
typographical  error  was  made  in  that 
section,  however,  that  section  is  not 
carried  over  to  the  final  rule  so  no 
change  is  necessary. 

Clarify  Paragraphs  (a)  and  (g> 

One  commenter  states  that  the 
repetitive  low  frequency  eddy  ciurent 


inspections  (LFEC)  of  the  crown  areas  as 
specified  in  paragraph  (a)  of  the 
proposed  rule  need  clarification.  The 
commenter  notes  that  the  crown  areas 
are  not  defined  in  the  proposed  rule  and 
Part  l.E.l.  ("Compliance")  of  Boeing 
Service  Bulletin  737-53A1177,  Revision 
6,  dated  May  31,  2001  (specified  in  the 
proposed  rule  as  the  source  of  service 
information  for  doing  the  specified 
actions),  defines  the  areas  to  be 
inspected.  The  commenter  adds  that  the 
lap  joint  modification  (repair)  in  the 
crown  areas,  as  specified  in  paragraph 
(g)  of  the  proposed  rule,  needs 
clarification.  The  commenter  notes  that 
the  crown  areas  are  not  defined  in  the 
proposed  rule  and  Part  l.E.l. 
("Compliance")  of  the  service  bulletin 
defines  the  areas  to  be  inspected. 

The  FAA  agrees  that  inclusion  of 
references  to  Part  l.E.l.  ("Compliance") 
in  paragraphs  (a)  and  (g)  of  this  final 
rule  provides  clarification  of  the  crown 
lap  joint  areas  to  be  inspected.  We  have 
changed  paragraphs  (a)  and  (g)  of  the 
final  rule  accordingly. 

Credit  for  Previously  Accomplished 
Modifications 

Two  commenters  ask  that  paragraph 
(g)  of  the  proposed  rule  be  changed  to 
include  credit  for  lap  joint 
modifications  (repairs)  accomplished 
per  the  instructions  described  in  Boeing 
Service  Bulletin  737-53A11 77,  Revision 

4,  dated  September  2,  1999.  or  Revision 

5.  dated  February  15,  2001.  One 
commenter  adds  that  this  would 
terminate  the  post-NACA-modification 
inspections  required  by  paragraph  (i)  of 
the  proposed  rule. 

We  agree  that  accomplishment  of  the 
lap  joint  modification  (repairs)  per 
Revision  4  or  5  of  the  referenced  service 
bulletin  meets  the  requirements 
specified  in  paragraph  (g)  of  the  final 
rule  and  terminates  the  repetitive  post- 
NACA-modification  inspections 
required  by  paragraph  (i)  of  the  final 
rule,  as  those  revisions  are  technically 
equivalent  to  the  modification  specified 
in  Revision  6  of  the  service  bulletin.  We 
have  changed  paragraph  (g)  of  the  final 
rule  accordingly. 

Change  Paragraph  (g)(5) 

One  commenter  asks  that  paragraph 
(g)(5)  of  the  proposed  rule,  for  airplanes 
having  a  NACA  modification  per  Boeing 
Alert  Service  Bulletin  737-53A1177, 
Revision  3,  dated  September  18, 1997, 
be  changed  to  include  airplanes  that 
have  been  modified  per  Revision  1, 
dated  September  19, 1996,  or  Revision 
2,  dated  luly  24.  1997.  of  that  service 
bulletin. 

We  agree  that  airplanes  having  a 
NACA  modification  per  Revision  1  or  2 
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of  the  service  bulletin  meet  the 
requirements  specified  in  paragraph 
(g){5)  of  the  final  rule.  The  modification 
in  those  revisions  is  technically 
equivalent  to  the  modification  specified 
in  Revision  3  of  the  service  bulletin.  We 
have  changed  paragraph  {g)(5)  of  the 
final  rule  accordingly. 

Clarify  Repair  Instructions  for  737 
Cargo  Airplanes 

One  commenter  states  that  paragraph 
(g)  of  the  proposed  rule  does  not  address 
a  certain  lap  joint  repair  for  Model  737- 
200C  series  airplanes,  Groups  3  and  5, 
as  specified  in  Revisions  4,5,  and  6  of 
the  service  bulletin.  The  commenter 
notes  that  Part  l.E.l.  ("Compliance")  of 
the  service  bulletin  instructs  operators 
to  contact  Boeing  for  repair  instructions 
for  stringers  4R  and  lOR.  The 
commenter  asks  that  a  new  paragraph  be 
added  with  repair  instructions  for  that 

area. 

We  agree  and  have  changed  paragraph 
(g)  of  the  final  rule  to  exclude  repair  per 
the  service  bulletin  for  certain  737-20OC 
series  airplanes.  We  also  added  a  new 
paragraph  (h)  to  this  final  rule  (and 
renumbered  subsequent  paragraphs)  to 
specify  repair  instructions  for  stringers 
4R  and  lOR  on  Groups  3  and  5 
airplanes. 

Clarify  Paragraph  (h) 

One  commenter  states  that  the 
repetitive  LFEC  inspections  outside  the 
crown  areas  as  specified  in  paragraph 
(h)  of  the  proposed  rule  need 
clarification.  The  commenter  notes  that 
the  areas  outside  the  crown  lap  joints 
are  not  defined  in  the  proposed  rule  and 
Part  l.E.2.  ("Compliance")  of  Boeing 
Service  Bulletin  737-53A11 77,  Revision 
6,  defines  the  areas  to  be  inspected.  The 
commenter  adds  that  the  instructions 
specified  in  paragraph  (h)  of  the 
proposed  rule  are  for  operators  to 
inspect  for  cracking  at  lap  joints 
identified  in  Figures  2  through  7  of  the 
referenced  service  bulletin.  The 
commenter  notes  that  Figure  7 
addresses  inspection  of  Group  6 
airplanes  (737-200  and  737-200C  series 
airplanes,  line  numbers  1  through  291 
inclusive),  and  those  airplanes  are  not 
subject  to  the  requirements  of  this  AD. 

We  agree  that  inclusion  of  a  reference 
to  Part  l.E.2.  ("Compliance")  of  the 
service  bulletin  provides  clarification  of 
the  areas  outside  the  crown  lap  joints  to 
be  inspected.  We  also  agree  that  Group 
6  airplanes  are  not  subject  to  the 
requirements  of  this  AD  and  have  been 
addressed  in  another  rulemaking  action. 
Therefore,  paragraph  (i)  of  the  final  rule 
(which  was  paragraph  (h)  in  the 
proposed  rule)  includes  a  reference  to 
Part  l.E.2.  ("Compliance")  of  the  service 


bulletin,  and  includes  no  reference  to 
Figure  7  of  the  service  bulletin. 

Clarify  Paragraph  (i) 

One  commenter  asks  that  paragraph 
(i)  of  the  proposed  rule  include 
clarification  of  the  areas  that  require 
post-accomplishment  inspections  for 
the  NACA  modifications  in  the  crown 
areas  as  specified  in  Part  l.E.4.a. 
("Compliance")  of  Revision  6  of  the 
service  bulletin.  The  commenter  also 
asks  that  accomplishment  of  the  NACA 
modification  per  PART  III  of  the 
Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53A1177, 
Revision  1,  dated  September  19, 1996: 
Revision  2,  dated  July  24, 1997;  or 
Revision  3,  dated  September  18. 1997; 
be  accepted. 

We  agree  that  inclusion  of  a  reference 
to  Part  l.E.4.a.  ("Compliance")  of  the 
service  bulletin  provides  clarification  of 
the  areas  in  the  crown  lap  joints  to  be 
inspected.  We  also  agree  that  inclusion 
of  Revisions  1,2,  and  3  of  the  service 
bulletin  into  paragraph  (j)  of  the  final 
rule  clarifies  the  service  bulletins  that 
can  be  used  to  do  the  NACA 
modi^cation.  Paragraph  (j)  of  the  final 
rule  (which  was  paragraph  (i)  in  the 
proposed  rule)  includes  a  reference  to 
Part  l.E.4.a.  ("Compliance")  of  the 
service  bulletin. 

Clarify  Paragraph  (j) 

One  commenter  asks  that  paragraph 
(j)  of  the  proposed  rule  include 
clarification  of  the  areas  that  require 
post-accomplishment  inspections  for 
the  NACA  modifications  outside  the 
crown  areas  as  specified  in  Part  l.E.4.b. 
("Compliance")  of  Revisions  1,  2,  and  3 
of  the  service  bulletin.  The  commenter 
also  asks  that  accomplishment  of  the 
NACA  modification  per  PART  III  of  the 
Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53A1177, 
Revision  1,  dated  September  19, 1996; 
Revision  2,  dated  July  24,  1997;  or 
Revision  3,  dated  September  18, 1997, 
be  accepted. 

We  agree  that  inclusion  of  a  reference 
to  Part  l.E.4.b.  ("Compliance")  provides 
clarification  of  the  areas  outside  the 
crown  lap  joints  to  be  inspected.  We 
also  agree  that  inclusion  of  reference  to 
Revisions  1.2,  and  3  of  the  service 
bulletin  in  paragraph  (j)  of  the  final  rule 
clarifies  the  service  bulletins  that  can  be 
used  to  do  the  NACA  modification. 
Paragraph  (k)  of  this  final  rule  (which 
was  paragraph  (j)  in  the  proposed  rule) 
includes  a  reference  to  Part  l.E.4.b. 
("Compliance")  of  the  service  bulletin. 

Clarify  Paragraph  (1) 

One  commenter  states  that  paragraph 
(1)  of  the  proposed  rule  ("Follow-on 


LFEC  Inspections")  should  reference 
Part  l.E.7.  ("Compliance")  of  the 
referenced  service  bulletin  and  should 
instruct  operators  to  do  the  external 
inspection  per  the  737  Nondestructive 
Test  (NDT)  Manual,  Part  6,  Chapter  53- 
30-00,  Figure  5. 

We  agree  that  inclusion  of  a  reference 
to  Part  l.E.7.  ("Compliance")  provides 
clarification  of  the  area  for  the  external 
inspection  as  specified  in  the  737  NDT 
Manual.  However,  we  do  not  agree  to 
instruct  operators  to  do  the  external 
inspection  per  the  737  NDT  Manual. 
Part  l.E.7.  ("Compliance")  of  the  service 
bulletin  references  the  737  NDT 
Manual,  which  addresses  the 
commenter's  concerns.  Paragraph  (m)  of 
the  final  rule  (which  was  paragraph  (1) 
in  the  proposed  rule)  includes  a 
reference  to  Part  l.E.7.  ("Compliance") 
of  the  service  bulletin. 

Clarify  Paragraph  (m) 

One  commenter  asks  that  paragraph 
(m)  of  the  proposed  rule,  ("Repetitive 
High  Frequency  Eddy  Current  (HFEC) 
Inspections — Window  Comers"),  be 
changed  to  reference  Part  I.E. 10. 
("Compliance")  of  the  referenced 
service  bulletin  to  define  the  procedures 
necessary  for  inspecting  the  fuselage 
skin  adjacent  to  the  window  comers 
that  have  not  been  modified. 

We  agree  that  inclusion  of  a  reference 
to  Part  I.E.IO  ("Compliance")  provides 
clarification  of  the  inspection 
procedures  necessary  for  doing  the 
HFEC  inspections  of  the  window 
comers.  Paragraph  (n)  of  the  final  rule 
(which  was  paragraph  (m)  in  the 
proposed  rule)  includes  a  reference  to 
Part  l.E.lO  ("Compliance")  of  the 
service  bulletin. 

Another  commenter  states  that  the 
repair  and  modification  instructions 
specified  in  paragraph  (m)  of  the 
proposed  mle  are  not  clear  for  those 
operators  who  have  already  installed  the 
lap  joint  doublers  in  the  corresponding 
area  of  the  window  belt.  The  commenter 
adds  that,  as  written,  it  is  unable  to 
determine  that  the  terminating 
modification  for  uncracked  window 
comers  consists  of  oversizing  the 
fastener  holes  and  installing  Hi-lok 
fasteners.  The  commenter  asks  for 
further  review  of  the  proposed  mle 
given  additional  circumstances  and 
questions  from  operators  who  have 
already  met  the  intent  of  the 
modification  specified  in  Boeing  Service 
Bulletin  737-53A1177,  Revision  5, 
dated  Febmary  15,  2001. 

We  agree  that  clarification  of  the 
repair  and  modification  instructions 
specified  in  paragraph  (m)  of  the 
proposed  rule  is  necessary.  Therefore, 
we  have  added  that  the  modification 
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includes  removing  and  discarding 
fasteners,  oversizing  fastener  holes,  and 
installing  rivets  or  Hi-Lok  fasteners,  as 
applicable.  We  also  agree  that 
accomplishment  of  the  modification  per 
Revision  5  of  the  referenced  service 
bulletin  meets  the  requirements  for  the 
modification  specified  in  paragraph  (n) 
of  the  final  mle.  This  terminates  die 
repetitive  inspections  for  operators  who 
have  accomplished  the  required  actions 
per  either  of  those  service  bulletins. 
Paragraph  (n)  of  the  final  mle  (which 
was  paragraph  (m)  in  the  proposed  rule) 
has  been  changed  accordingly. 

Extend  Compliance  Time  in  Paragraph 
(m) 

One  commenter,  the  airplane 
manufacturer,  asks  that  the  compliance 
time  for  the  initial  and  repetitive 
inspections  specified  in  paragraph  (m) 
of  the  proposed  rule  be  extended.  The 
commenter  states  that  the  1,200-flight- 
cycle  threshold  specified  is  the  same 
inspection  threshold  specified  for  lap 
joint  lower  row  cracking  in  paragraph 
(a)  of  the  proposed  rule.  The  commenter 
notes  that  the  cracking  of  the  holes  of 
the  window  comer  is  much  less  critical 
than  the  cracking  of  the  lap  joint  lower 
row,  so  it  finds  a  less-restrictive 
inspection  threshold  is  acceptable  for 
the  window  comer  cracking.  The 
commenter  adds  that  fleet  data  on 
cracking  of  the  holes  of  the  window 
comer  show  that  such  cracking  is  not 
extensive  on  airplanes  with  less  than 
60,000  total  flight  cycles,  and  that 
information  supports  an  inspection 
threshold  of  2,250  flight  cycles  after  the 
effective  date  of  the  AD  for  airplanes 
with  less  than  60,000  total  flight  cycles. 

We  agree  with  the  commenter  that  the 
cracking  of  the  window  comer  is  less 
critical  than  cracking  of  the  lap  joint 
lower  row;  however,  the  fleet  data  to 
date  indicate  that  cracking  can  occur  on 
airplanes  with  fewer  than  50,000  total 
flight  cycles.  Therefore,  we  have 
changed  the  initial  inspection  threshold 
required  by  paragraph  (n)  of  the  final 
rule  (which  was  paragraph  (m)  in  the 
proposed  rule)  to  read,  "Before  the 
accumulation  of  50,000  total  flight 
cycles  or  within  2,250  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
comes  later.  *  *  *" 

A  second  commenter  suggests  an 
extension  of  the  threshold  for  the 
inspections  to  "Before  the  accimiulation 
of  60,000  total  flight  cycles  or  within 
5,500  flight  cycles  after  the  effective 
date  of  the  AD,  whichever  occurs  later." 
The  commenter  states  that  this  will 
allow  operators  that  have  done  the  post- 
modification  a  reasonable  opportuinity 
to  meet  the  intent  of  the  new 
requirement  specified  in  Part  V 


(vrindow  comer  inspection)  of  Revision 
5  or  6  of  the  referenced  service  bulletin. 
The  commenter  adds  that  its  data 
indicates  that  the  window  comer 
cracking  is  largely  due  to  pressurization 
cycles.  The  commenter's  operations  are 
such  that  its  airframe  cycles  are  of 
relatively  low-pressure  differential,  and 
very  short  duration. 

A  third  commenter  asks  that  the 
1,200-flight-cycle  threshold  be  elevated 
to  5,000  flight  cycles  so  that  the  initial 
inspection  and  the  preventative 
modification  of  the  window  comer  on 
its  airplanes  can  be  accomplished  at  the 
same  time  as  the  lap  joint  modification. 
The  commenter  states  that  it  has 
approximately  25  airplanes  that  are  over 
50,000  flight  cycles  that  have  not 
accomplished  the  window  corner 
inspection  or  lap  joint  repairs.  The 
commenter  adds  that  a  compliance 
interval  of  1.200  flight  cycles  will 
require  the  airlines  to  bring  in  those 
airplanes  for  inspection  within  a  3- 
month  timeframe,  without  the  ability  to 
accomplish  the  preventative 
modifications. 

The  same  commenter  asks  that  the 
compliance  time  for  the  initial 
inspection  of  the  window  belts  be 
required  within  10,000  flight  cycles 
after  the  effective  date  of  tiie  AD,  or 
20,000  flight  cycles  after 
accomplishment  of  the  lap  joint  repairs, 
whichever  occurs  first.  The  commenter 
states  that  the  stmctural  integrity  for 
airplanes  on  which  the  lap  joint  repairs 
have  been  done  has  already  been 
improved,  which  justifies  changing  the 
compliance  time. 

A  fourth  commenter  suggests  that  the 
inspection  be  accomplished  before  the 
accumulation  of  50,000  total  flight 
cycles  or  within  4,500  flight  cycles  after 
the  effective  date  of  the  AD,  whichever 
occurs  later.  The  commenter  states  that 
this  will  allow  operators  to  schedule  the 
inspection  into  a  "C"  check  visit.  The 
commenter  adds  that,  for  airplanes  with 
50,000-plus  total  flight  cycles,  the  1,200- 
flight-cycle  threshold  for  the  initial 
inspection  will  place  a  significant 
burden  on  operators  that  have  already 
accomplished  the  skin  lap  modifications 
because  the  inspection  will  have  to  be 
accomplished  outside  a  scheduled 
maintenance  visit. 

We  do  not  agree  to  extend  the 
compliance  threshold  for  the  initial 
inspection  further,  per  the  above 
requests  from  the  second,  third,  and 
fourth  commenters.  We  have  already 
considered  factors  such  as  operators' 
maintenance  schedules  in  setting  a 
compliance  time  for  the  required 
modification,  and  have  determined  that 
an  inspection  threshold  of  2.250  flight 
cycles  is  an  appropriate  compliance 


time  in  which  the  inspection  may  be 
accomplished  during  scheduled 
airplane  maintenance  for  the  majority  of 
affected  operators.  Since  maintenance 
schedules  vary  irom  operator  to 
operator,  it  would  not  be  possible  to 
guarantee  that  all  affected  airplanes 
could  be  modified  during  scheduled 
maintenance,  even  with  a  compliance 
threshold  of  2,250  flight  cycles.  In  any 
event,  we  find  that  this  threshold 
represents  the  maximum  time  wherein 
the  affected  airplanes  may  continue  to 
operate  prior  to  inspection  without 
compromising  safety.  No  further  change 
to  the  final  rule  is  necessary  in  this 
regard. 

Extend  Compliance  Time  in  Paragraph 
(i) 

One  commenter  asks  that  the 
compliance  threshold  in  paragraph  (i)  of 
the  proposed  rule  be  changed.  The 
commenter  states  that  it  has  one 
airplane  on  which  the  preventative 
change  of  the  crown  lap  joint  stringers 
has  been  done,  and  that  airplane  will 
have  flown  more  than  12.000  flight 
cycles  when  this  final  rule  is  effective. 
The  conmienter  asks  for  an  alternate 
initial  inspection  threshold  in  paragraph 
(i)  of  the  proposed  rule  to  avoid 
immediate  grounding  of  that  airplane 
when  the  final  rule  is  issued.  The 
commenter  asks  that  a  provision  be 
added  which  states.  "*  *  *  if  an 
airplane  has  reached  the  12,000  flight 
cycle  limit,  the  initial  inspection  must 
be  done  within  6  months  or  1,500  flight 
cycles,  whichever  occurs  later,  after  the 
effective  date  of  the  AD." 

We  acknowledge  the  need  for 
operators  with  airplanes  that  have 
exceeded  the  12,000  flight  cycle  limit  to 
have  ample  time  to  accomplish  the 
initial  inspection  required  by  paragraph 
(j)  of  the  final  mle  (which  was 
paragraph  (i)  in  the  proposed  rule). 
Paragraph  (k)  of  this  final  mle  (which 
was  paragraph  (j)  in  the  proposed  nde) 
has  a  similar  compliance  threshold. 
Therefore,  we  have  changed  paragraphs 
(j)  and  (k)  of  this  final  mle  to  add  a  grace 
period.  "*  *  *  or  within  750  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  is  later." 

Add  Previous  Alternative  Methods  of 
Compliance  (AMCC) 

One  commenter  asks  that  paragraph 
(n)  of  the  proposed  nde  be  changed  to 
add  a  paragraph  for  previously 
approved  AMOCs  for  AD  97-22-07. 
amendment  39-10179. 

We  agree  to  change  paragraph  (o)  of 
the  final  mle  (which  was  paragraph  (n) 
in  the  proposed  rule)  to  add  a  new 
paragraph  (o)(2)  for  AMOCs  previously 
approved  for  AD  97-22-07  that  are 
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approved  for  certain  paragraphs  in  this 

AD. 

Eliminate  References  to  Bear  Strap 

Areas 

One  commenter,  the  airplane 
manufacturer,  states  that,  since  the 
release  of  Revision  6  of  the  referenced 
service  bulletin,  its  review  suggests  that 
the  cracking  of  the  skin  and  doublers 
common  to  the  bear  strap  around  the 
entry  and  service  doors  may  be  caused 
by  hinge  putouts.  and  may  not  be  related 
to  the  typical  cracking  of  the  lower  row 
of  the  lap  splice.  The  commenter 
submits  this  comment  for  FAA  review 
and  consideration. 

We  infer  that  the  commenter  wants  to 
eliminate  all  references  to  the  areas  that 
are  common  to  the  bear  strap  around  the 
entry  and  service  doors,  as  specified  in 
the  proposed  rule.  We  do  not  agree.  The 
commenter  has  not  provided 
substantiating  data  for  its  request.  We 
may  eliminate  these  areas  from  the 
requirements  of  the  final  rule  in  futiu'e 
rulemaking  if  data  are  submitted 
showing  that  cracking  in  these  areas  is 
definitely  caused  by  hinge  cutouts.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Delete  Paragraph  (f) 

Two  commenters  ask  that  the 
compliance  plan  requirement  specified 
in  paragraph  (f)  of  the  proposed  rule  be 
deleted. 

One  commenter  states  that  the 
inclusion  of  paragraph  (f)  does  nothing 
to  address  the  safety  issue  for  which  the 
proposed  rule  is  being  written,  and  asks 
that  it  be  deleted  from  the  final  rule. 
Another  commenter  does  not  consider 
the  requirements  of  paragraph  (f)  an 
airworthiness  issue  and  states  that  it 
should  not  be  included  as  such  in  the 
final  rule.  The  commenter  adds  that  the 
letter  check  does  not  determine  if  an 
airplane  is  airworthy,  and  the  airplanes 
on  which  the  actions  required  by 
paragraph  (g)  of  the  proposed  rule  have 
been  done,  as  well  as  the  airplanes  on 
which  the  actions  are  not  required  in 
the  near  future,  are  not  excluded  from 
paragraph  (f).  The  commenter  also  states 
that  a  simple  forecast  report  with 
estimated  due  dates  based  on  average 
airplane  utilization  cycles  can  be 
provided  to  the  Principle  Maintenance 
Inspector  upon  request 


We  partially  agree  with  the 
commenters.  as  fbllows: 

We  do  not  agree  to  delete  paragraph 
(f)  of  the  final  rule.  As  specified  in  the 
preamble  of  the  proposed  rule,  we 
recognize  that  doing  the  lap  joint 
modification  will  require  a  lengthy 
maintenance  visit,  within  a  relatively 
short  compliance  time.  This  makes  it 
necessary  for  operators  to  do 
compliance  planning  to  ensure  that 
when  the  compliance  deadline  is 
reached  all  the  required  actions  have 
been  done  on  all  affected  airplanes. 
Although  plans  and  schedules  can 
change  over  time,  a  compliance  plan 
ensures  that  the  operator  is  aware  of  the 
complexity  of  the  actions  required  by 
this  final  rule  at  the  start  rather  than  at 
of  the  end  of  the  compliance  period. 

We  agree  that  the  requirements 
specified  in  paragraph  (f)  of  the  final 
rule  can  be  changed  to  exclude 
operators  that  have  previously  done  the 
modification  required  by  either 
paragraph  (g)  or  (h)  of  the  final  rule;  and 
by  revising  the  requirement  to  provide 
dates  and  maintenance  events  (e.g., 
letter  checks)  to  just  estimated  dates,  for 
operators  that  have  not  yet  done  the 
required  actions.  Paragraph  (f)  of  the 
final  rule  has  been  changed  accordingly. 

Change  Cost  Impact  Information 

Two  commenters  ask  that  the  cost 
impact  section  of  the  proposed  rule  be 
changed. 

One  commenter  states  that  the  cost 
impact  to  the  industry  is 
underestimated  in  the  proposed  rule. 
The  commenter  notes  that,  after 
accomplishing  the  lap  joint 
modifications  on  some  of  its  fleet,  it 
found  that  the  cost  estimates  and  man 
hours  were  30-40%  higher  than  the 
estimate  in  the  proposed  rule.  The 
commenter  adds  that  the  amount  of  time 
required  for  access  and  close-up  equates 
to  approximately  4  additional  days  of 
downtime  in  which  no  revenue  can  be 
generated.  The  commenter  also  states 
that  the  estimate  of  14  hours  to 
accomplish  the  window  comer 
inspections  is  on  the  condition  that  it  is 
done  in  conjunction  with  the  lap  joint 
modifications,  and  does  not  account  for 
fastener  removal.  If  the  inspection  is 
done  separately,  the  access  and  close-up 
time  would  take  at  least  one  week. 


Another  commenter  also  asks  that  the   • 
time  required  for  access  and  close-up  be 
added  to  the  proposed  rule.  The 
commenter  notes  that  the  cost  impact  is 
particularly  useful  to  operators  and  the 
public  when  a  proposed  compliance 
period  would  not  allow 
accomplishment  of  the  actions  during  a 
scheduled  intermediate  or  heavy 
maintenance  visit.  The  commenter  adds 
that  in  such  cases,  access  and  close-up 
are  direct  requirements  of,  and  are 
solely  attributable  to,  the  proposed  rule, 
and  in  some  cases  the  out-of-service 
time  and  other  impacts  of  imscheduled 
access  and  close-up  may  account  for 
nearly  all  of  the  actual  economic 
impact.  The  commenter  recommends  a 
re-evaluation  of  the  cost  impact 
estimated  in  the  proposed  rule. 

We  do  not  agree  that  the  cost  impact 
section  of  the  final  rule  should  be 
changed  to  add  in  the  work  hoxu-s  and 
cost  for  access,  close-up,  and  fastener 
removal.  The  cost  estimates  for  the 
actions  required  by  this  final  rule  are 
estimated  over  the  life  of  the  AD,  which 
is  approximately  20-25  years.  The  cost 
impact  section  of  the  final  nde 
references  paragraph  l.G.  of  the  service 
bulletin  for  more  detailed  information, 
and  that  section  includes,  among  other 
things,  time  necessary  for  access,  close- 
up,  and  fastener  removal.  Therefore,  no 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  2.203  Model 
737  serie»5  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  905  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

Cost  estimates  for  the  actions  requited 
by  this  AD  for  U.S.  operators  over  the 
life  of  the  AD  are  included  in  the 
following  table: 


Paragraph/ AD  action 

Numt)er 
affected 

Work 
hours 

Parts  ($) 

Cost/Air- 
plane ($) 

Total  Cost  ($) 

(a)  Lap  joint  inspection 

905 

100 

0 

6,000 

5,430,000 

(f)  Compliance  planning  

905 

24 

0 

1,440 

1,303,200 

(g)  Lap  joint  modification 

9(k 

4,200 

12.000 

264,000 

238.920,000 
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Paragraph/AD  action 


Number 
affected 


Work 
hours 


Parts  ($) 


Cost/Air- 
plane ($) 


Total  Cost  ($) 


(h)  Lap  joint  inspection 


905 


100 


6,000 


5.430,000 


(i)  Post-NACA  inspection 


25 


100 


6,000 


150.000 


(j)  Post-NACA  inspection 


10 


100 


6.000 


60.000 


(m>  Window  comer  inspection 


807 


14 


840 


677.880 


The  cost  estimates  are  based  on  the 
following  criteria: 

•  Lap  joint  inspection  cost  estimates 
reflect  costs  for  a  single  inspection 
cycle,  and  the  work  hours  vary  between 
groups  of  airplanes.  Refer  to  paragraph 
l.G.  of  Boeing  Service  Bulletin  737- 
53A11 77  for  more  detailed  information. 
An  average  of  100  work  hours  was  used 
in  determining  the  cost  estimates. 

1  •  An  average  of  24  work  hours  was 
used  in  estimating  the  costs  for 
compliance  planning. 

I  •  Lap  joint  modification  work  hoius 
vary  between  groups  of  airplanes.  Refer 
to  paragraph  1  .G  of  Boeing  Service 
Bulletin  737-53A11 77  for  more  detailed 
information.  An  average  of  4,200  work 
hours  and  $12,000  for  parts  were  used 
in  estimating  these  costs.  Modification 
costs  are  spread  over  the  estimated  life 
of  the  AD,  which  is  approximately  20  to 
25  years. 

•  Window  comer  inspection  work 
hours  vary  between  groups  of  airplanes. 
Refer  to  paragraph  l.G  of  Boeing  Service 
Bulletin  73 7-5 3A11 77  for  more  detailed 
information.  An  average  of  14  work 
hours  was  used  in  estimating  the  costs 
of  the  inspections  only. 

The  FAA  estimates  that  during  the  10- 
year  period  after  issuance  of  this  AD, 
worldwide  operators  will  be  required  to 
modify  805  Model  737  series  airplanes. 
The  new  modification  required  by  this 
AD  will  take  an  average  of 
approximately  4.200  work  hours  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  The  worldwide  cost 
impact  of  the  required  modification  is 
estimated  to  be  $212,701,000  over  10 
years,  or  an  average  of  $21,270,000  per 
year.  The  highest  impact  year  is  the 
third  year  after  issuance  of  the  AD:  an 
estimated  155  Model  737  series 
airplanes  will  require  modification  in 
that  year.  Therefore,  the  worldwide  cost 
impact  of  the  modification  is  estimated 
to  be  $40,955,000  in  that  year.  The 
affected  Model  737  airplanes  operated 
by  U.S.  operators  comprise 
approximately  41  percent  of  the  total 
worldwide  costs.  Therefore,  the  highest 
cost  impact  in  any  given  year  for  the 
modifications  is  estimated  to  be 
$16,791,000  for  U.S.  operators. 


The  cost  impact  figures  discussed    " 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu«  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu«s  {44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  th6 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10179  (62  FR 
55732.  October  28. 1997),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12702,  to  read  as 
follows: 

2002-07-08  Boeing:  Amendment  39-12702. 
Docket  98-NM-196-AD.  Supersedes  AD 
97-22-07,  Amendment  39-10179. 

ApplicabiHty:  Model  737-200,  -200C, 
-300,  -400,  and  -500  series  airplanes  having 
line  numbers  292  through  2565  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (o)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by    * 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  cracking  of  certain  fuselage 
lap  joints,  which  could  result  in  sudden 
decompression  of  the  airplane,  accomplish 
the  following: 

Repetitive  Low  Frequency  Eddy  Current 
(LFEC)  Inspections — Crown  Areas 

(a)  Do  an  LFEC  inspection  to  find  cracking 
of  the  lower  skin  at  the  lower  row  of  fasteners 
in  the  lap  joints  of  the  fuselage  as  specified 
in  Fart  l.E.l.  ("Compliance")  of  Boeing 
Service  Bulletin  737-53A1177,  Revision  6, 
dated  May  31,  2001;  per  PART  I 
("Inspection")  of  the  Accomplishment 
Instructions  of  the  service  bulletin;  at  the 
time  specified  in  paragraph  (b)  or  (c)  of  this 
AD,  as  applicable. 

(b)  For  airplanes  that  have  accumulated 
more  than  65,000  total  flight  cycles  but  not 
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more  than  70,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Do  the  inspection 
at  the  earlier  of  the  times  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 
Repeat  the  inspection  after  that  at  intervals 
not  to  exceed  1.200  flight  cycles  until 
accomplishment  of  the  lap  joint  repair 
required  by  paragraph  (g)  of  this  AD. 

(1)  Within  1.200  flight  cycles  after  the 
effective  date  of  this  AD. 

(2)  Within  1,200  flight  cycles  after  the  last 
inspection,  if  any,  accomplished  in 
accordance  with  AD  97-22-07.  amendment 
39-10179. 

(c)  For  airplanes  that  have  accumulated  at 
least  45,000  total  flight  cycles  but  not  more 
than  65.000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Do  the  inspection 
at  the  earlier  of  the  times  specified  in 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD.  Repeat 
the  inspection  after  that  at  intervals  not  to 
exceed  1,200  flight  cycles  until 
accomplishment  of  the  lap  joint  repair 
required  by  paragraph  (g)  of  this  AD. 

(1)  At  the  later  of  the  times  specified  in 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of  this  AD. 

(i)  Before  the  accumulation  of  50,000  total 
flight  cycles. 

(ii)  Within  1,200  flight  cycles  after  the 
effective  date  of  this  AD. 

(2)  Within  1,200  flight  cycles  after  the  last 
inspection,  if  any.  accomplished  in 
accordance  with  AD  97-22-07.  amendment 
39-10179. 

Crack  Repair 

(d)  Except  as  provided  by  paragraph  (e)  of 
this  AD:  If  any  cracking  is  found  during  any 
inspection  required  by  this  AD,  before  further 
flight,  repair  per  PART  II  ("Crack  Repair")  of 
the  Accomplishment  Instructions  of  Boeing 
Service  Bulletin  737-53A1177,  Revision  6, 
dated  May  31.2001. 

(e)  If  any  cracking  is  found  during  any 
inspection  required  by  this  AD,  and  Boeing 
Service  Bulletin  737-53A1177.  Revision  6, 
dated  May  31.  2001,  specifies  to  contact 
Boeing  for  repair  instructions:  Repair  any 
cracking,  before  further  flight,  per  a  method 
approved  by  the  Manager.  Seattle  Aircraft 
Certification  Office  (ACO).  FAA;  or  per  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  (DER) 
who  has  been  authorized  by  the  Manager. 
Seattle  ACO,  to  make  such  findings.  For  a 
repair  method  to  be  approved  by  the 
Manager.  Seattle  ACO.  as  required  by  this 
paragraph,  the  approval  letter  must 
specifically  reference  this  AD. 

Compliance  Plan 

(f)  For  airplanes  on  which  the  applicable 
lap  joint  modification  as  required  by 
paragraph  (g)  or  (h)  of  this  AD,  as  applicable, 
has  not  been  done  as  of  the  effective  date  of 
this  AD:  Within  3  months  after  the  effective 
date  of  this  AD.  submit  a  plan  to  the  FAA 
identifying  a  schedule  for  compliance  with 
paragraph  (g)  and  (h)  of  this  AD.  as 
applicable.  This  schedule  must  include,  for 
each  of  the  operator's  affected  airplanes,  the 
estimated  dates  when  the  required  actions 
will  be  accomplished.  For  the  purposes  of 
this  paragraph,  "FAA"  means  the  Principal 
Maintenance  Inspector  (PMI)  for  operators 


that  are  assigned  a  PMI,  or  the  cognizant 
Flight  Standards  District  Office  for  other 
operators.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Note  2:  Operators  are  not  required  to 
submit  revisions  to  the  compliance  plan 
required  by  paragraph  (f)  of  this  AD  to  the 
FAA. 

Lap  Joint  Modification  (Repair)— Crown 
Areas 

(g)  Except  as  provided  by  paragraph  (h)  of 
this  AD:  Install  the  lap  joint  repair  as 
specified  in  Part  l.E.l.  ("Compliance")  of 
Boeing  Service  Bulletin  737-53A1177. 
Revision  4.  dated  September  2, 1999; 
Revision  5,  dated  February  15,  2001;  or 
Revision  6.  dated  May  31,  2001;  per  PART  III 
or  IV  ("Lap  joint  Repair"),  as  applicable,  of 
the  Accomplishment  Instructions  of  the 
applicable  service  bulletin;  at  the  time 
specified  in  paragraph  (g)(1),  (g)(2).  (g)(3). 
(g)(4).  or  {g)(5)  of  this  AD,  as  applicable. 
Accomplishment  of  this  repair  terminates  the 
repetitive  inspections  required  by  paragraphs 
(b),  (c).  and  (j)  of  this  AD. 

(1)  For  airplanes  that  have  accumulated 
70,000  total  flight  cycles  or  more  as  of  the 
effective  date  of  this  AD:  Within  600  flight 
cycles  after  the  effective  date  of  this  AD,  do 
the  lap  joint  repair. 

(2)  For  airplanes  that  have  accumulated 
65.000  total  flight  cycles  or  more,  but  less 
than  70,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Do  the  repair  at  the 
later  of  the  times  specified  in  paragraphs 
(g)(2)(i)  and  (g)(2)(ii)  of  this  AD. 

(i)  Before  the  accumulation  of  70,000  total 
flight  cycles. 

(ii)  Within  600  flight  cycles  after  the 
effective  date  of  this  AD. 

(3)  For  airplanes  that  have  accumulated 
45,000  total  flight  cycles  or  more,  but  less 
than  65.000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Within  5,000  flight 
cycles  after  the  effective  date  of  this  AD. 

(4)  For  airplanes  that  have  accumulated 
less  than  45,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Before  the 
accumulation  of  50,000  total  flight  cycles. 

(5)  Notwithstanding  the  times  specified  in 
paragraphs  (g)(1),  (g)(2),  (g)(3),  and  (g)(4)  of 
this  AD,  for  airplanes  on  which  the 
"Preventive  Change"  (NACA  modification) 
has  been  accomplished  per  PART  III  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-53A1177,  Revision  1, 
dated  September  19, 1996;  Revision  2,  dated 
July  24,  1997;  or  Revision  3,  dated  September 
18,  1997:  Within  18,000  flight  cycles  after 
accomplishment  of  the  NACA  modification. 

(h)  For  Groups  3  and  5  airplanes  as  listed 
in  Boeing  Service  Bulletin  737-53A1177, 
Revision  6,  dated  May  31,  2001:  Install  the 
lap  joint  repair  at  stringers  4R  and  lOR,  as 
specified  in  Part  l.E.l.  ("Compliance")  of 
Boeing  Service  Bulletin  737-53A1177. 
Revision  6^  dated  May  31,  2001;  at  the  time 
specified  in  paragraph  (g)(1),  (g)(2),  (g)(3), 
(g)(4),  or  (g)(5)  of  this  AD,  as  applicable;  per 
a  method  approved  by  the  Manager.  Seattle 


ACO;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  DER  who  has  been 
authorized  by  the  Manager,  Seattle  ACO.  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager,  Seattle  ACO.  as 
required  by  this  paragraph,  the  approval 
letter  must  specifically  reference  this  AD. 

Repetitive  LFEC  Inspections— Outside 
Crown  Areas 

(i)  Before  the  accumulation  of  70,000  total 
flight  cycles,  or  within  2.500  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
comes  later:  Do  an  LFEC  inspection  to  find 
cracking  of  the  lap  joints  of  the  fuselage,  as 
specified  in  Part  l.E.2.  ("Compliance")  of 
Boeing  Service  Bulletin  737-53A1177, 
Revision  6.  dated  May  31 .  2001 ,  and  as 
identified  in  Figures  2  through  6  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Do  the  inspection  per  the  service 
bulletin.  Repeat  the  inspection  after  that  at 
intervals  not  to  exceed  5,000  flight  cycles. 

Post-NACA  Modification  Inspections — 
Crown  Areas 

(j)  For  airplanes  that  have  the  "Preventive 
Change"  (NACA  modification)  of  the  crown 
lap  joint  stringers  ("Crown  Laps")  done  per 
PART  III  of  the  Accomplishment  Instructions 
of  Boeing  Alert  Service  Bulletin  737- 
53A1177,  Revision  1.  dated  September  19, 
1996;  Revision  2.  dated  July  24,  1997;  or 
Revision  3,  dated  September  18, 1997: 
Within  12,000  flight  cycles  after 
accomplishment  of  the  NACA  modification, 
or  within  750  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  is  later,  do  either 
an  external  (Figure  8)  or  internal  (Figure  9) 
LFEC  inspection  to  find  cracking  and 
corrosion  as  specified  in  Part  l.E.4.a. 
("Compliance")  of  Boeing  Service  Bulletin 
737-53A1177,  Revision  6,  dated  May  31, 
2001;  per  PART  I  ("Inspection")  of  the 
Accomplishment  Instructions  of  Revision  6 
of  the  service  bulletin. 

(1)  If  the  external  inspection  is  done: 
Repeat  the  inspection  after  that  at  intervals 
not  to  exceed  1,500  flight  cycles  until 
accomplishment  of  the  lap  joint  repair 
required  by  paragraph  (g)  of  this  AID. 

(2)  If  the  internal  inspection  is  done: 
Repeat  the  inspection  after  that  at  intervals 
not  to  exceed  4,500  flight  cycles  until 
accomplishment  of  the  lap  joint  repair 
required  by  paragraph  (g)  of  this  AD. 

Post-NACA  Modification  Inspections — 
Outside  Crown  Areas 

(k)  For  airplanes  that  have  the  "Preventive 
Change"  (NACA  modification)  outside  the 
crown  areas  done  per  PART  III  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-53A1177,  Revision  1, 
dated  September  19, 1996;  Revision  2,  dated 
July  24. 1997;  or  Revision  3.  dated  September 
18, 1997:  Before  the  accumulation  of  20,000 
flight  cycles  after  accomplishment  of  the 
NACA  modification  or  within  750  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  is  later,  do  either  an  external 
(Figure  8)  or  internal  (Figure  9)  LFEC 
inspection  to  find  cracking  and  corrosion  as 
specified  in  Part  l.E.4.b.  ("Compliance")  of 
Boeing  Service  Bulletin  737-53A1177, 
Revision  6.  dated  May  31,  2001.  per  PART  I 
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("Inspection")  of  the  Accomplishment 
Instructions  of  Revision  6  of  the  service 
bulletin. 

(1)  If  the  external  inspection  is  done: 
Repeat  the  external  inspection  after  that  at 
intervals  not  to  exceed  1,500  flight  cycles. 

(2)  If  the  internal  inspection  is  done: 
Repeat  the  internal  inspection  after  that  at 
intervals  not  to  exceed  4,500  flight  cycles. 

Modification  of  Tear  Strap  Splice  Straps 

(1)  For  airplanes  that  have  the  "lap  joint 
repair,"  as  specified  in  PMt  IV  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-53A1177,  Revision  2, 
dated  July  24, 1997,  or  Revision  3,  dated 
September  18,  1997:  Within  45.000  flight 
cycles  after  accomplishment  of  this  lap  joint 
repair,  modify  the  splice  straps  per  Figures 
10.  11,  and  12  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  737- 
^3A1177,  Revision  6.  dated  May  31.  2001. 

Follow-On  LFEC  Inspections 

(m)  Within  45.000  flight  cycles  after 
accomplishment  of  the  lap  joint  repair 
required  by  paragraph  (g)  or  (h)  of  this  AD, 
as  applicable:  Do  either  an  external  or 
internal  (Figure  9)  LFEC  inspection  as 
specified  in  Part  l.E.7.  ("Compliance")  of 
Boeing  Service  Bulletin  737-53A1177, 
Revision  6,  dated  May  31,  2001,  to  find 
cracking  of  the  lap  joint  repair,  per  PART  I 
("Inspection")  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  Repeat 
the  inspection  after  that  at  intervals  not  to 
exceed  2,800  flight  cycles. 

Repetitive  High  Frequency  Eddy  Current 
(HFEC)  Inspections— Window  Corners 

(n)  For  airplanes  having  line  numbers  520 
through  2565  inclusive:  Before  the 
accumulation  of  50,000  total  flight  cycles  or 
within  2.250  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  comes  later,  do 
an  HFEC  inspection  to  find  cracking  as 
specified  in  Part  I.E.IO  ("Compliance")  of 
Boeing  Service  Bulletin  737-53A1177, 
Revision  6,  dated  May  31,  2001,  per  PART  V 
("Window  Corner  Fastener  Hole  Cracking, 
Inspection  and  Repair")  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Repeat  the  inspection  after  that  at 
intervals  not  to  exceed  4,500  flight  cycles. 
Accomplishment  of  the  modification  (which 
includes  removing  and  discarding  fasteners, 
oversizing  fastener  holes,  and  installing 
rivets  or  Hi-Lok  fasteners,  as  applicable),  per 
PART  V  of  the  Accomplishment  Instructions 
of  Boeing  Service  Bufletin  737-53A1177, 
Revision  5,  dated  February  15,  2001.  or 
Revision  6,  dated  May  31,  2001,  constitutes 
terminating  action  for  the  inspections 
required  by  this  paragraph. 

Alternative  Methods  of  Compliance 

(o)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  PMI,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  in  accordance  with  AD  97-22-07, 
amendment  39-101-79  are  approved  as 


alternative  methods  of  compliance  with 
paragraphs  (a),  (b),  (d).  (e),  (g),  and  (i)  of  this 
AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(p)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(q)  Except  as  provided  by  paragraphs  (e), 
(0.  and  (h)  of  this  AD.  the  actions  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  737-53A1177,  Revision  4,  dated 
September  2, 1999;  Boeing  Service  Bulletin 
737-53A1177,  Revision  5,  dated  February  15, 
2001;  or  Boeing  Service  Bulletin  737- 
53A1177,  Revision  6,  dated  May  31,  2001,  as 
applicable.  This  incorporation  by  reference  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

Efiective  Date 

(r)  This  amendment  becomes  effective  on 
May  17,  2002. 

Issued  in  Renton,  Washington,  on  April  2, 
2002. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-8454  Filed  4-11-02;  8:45  am] 
BIUJNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-105-AD;  Amendment 
3^12703;  AD  2002-07-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
IModei  727,  727C,  727-100,  727-100C, 
727-200,  and  727-200F  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  727, 
727C, 727-100,  727-lOOC, 727-200, and 


727-200F  series  airplanes,  that 
currently  requires  repetitive  inspections 
to  find  cracking  of  the  lower  skin  panel 
at  the  lower  row  of  fasteners  in  certain 
lap  joints  of  the  fuselage,  and  repair,  if 
necessary.  This  amendment  limits  the 
applicability  of  the  existing  AD,  adds 
certain  repetitive  inspections,  revises 
certain  compliance  times,  and  adds 
certain  modifications.  This  amendment 
is  prompted  by  the  FAA's  determination 
that,  in  light  of  additional  crack 
findings,  certain  modifications  of  the 
fuselage  lap  joints  are  necessary.  The 
actions  specified  by  this  AD  are 
intended  to  find  and  fix  fatigue  cracking 
of  the  fuselage  lap  joints,  which  could 
result  in  sudden  fracture  and  failure  of 
the  lower  skin  lap  joints,  and  rapid 
decompression  of  the  airplane. 

DATES:  Effective  May  17,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  17, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  PO  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  eicamined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Walt 
Sippel,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  RMiton,  Washington 
98055-4056;  telephone  (425)  227-2774; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  99-04-22, 
amendment  39-11047  (64  FR  7774, 
February  17, 1999),  which  is  applicable 
to  all  Boeing  Model  727,  727-100.  727- 
200,  727C,  727-lOOC,  and  727-200F 
"  series  airplanes,  was  published  in  the 
Federal  Register  on  July  12,  2001  (66  FR 
36516).  The  action  proposed  to  continue 
to  require  repetitive  inspections  to  find 
cracking  of  the  lower  skin  panel  at  the 
lower  row  of  fasteners  in  certain  lap 
joints  of  the  fuselage,  and  repair,  if 
necessary.  The  action  also  proposed  to 
limit  the  applicability  of  the  existing 
AD,  add  certain  repetitive  inspections, 
revise  certain  compliance  times,  and 
add  certain  modifications. 
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Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Clarify  Compliance  Time  Paragraph 
(dM2) 

Several  commenters  request  that 
paragraph  (d)(2)  of  the  proposed  rule  be 
changed  to  include  the  phrase 
"whichever  is  later"  at  the  end  of  the 
specified  compliance  time. 

The  FAA  a^«es  with  the  commenters, 
as  "whichever  is  later"  was 
inadvertently  omitted  from  the 
paragraph  {d)(2)  of  the  proposed  rule. 
We  have  clarified  the  compliance  time 
in  paragraph  {d){2)  of  the  final  rule  to 
state,  "Accomplish  the  modification 
prior  to  55,000  total  flightcycles,  or 
within  2,000  flight  cycles  after  the 
effective  date  of  this  AD,  whichever  is 
later." 

Credit  for  Original  Issue  of  Service 
Bulletin 

One  commenter  asks  that  credit  be 
given  for  actions  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  727- 
53A0222,  dated  July  27,  2000.  Boeing 
Service  Bulletin  727-53A0222,  Revision 
1,  including  Appendix  A,  dated  March 
15.  2001,  was  cited  in  the  proposed  rule 
as  the  appropriate  source  of  service 
information  for  accomplishment  of 
certain  actions. 

The  FAA  agrees,  as  there  are  no  major 
changes  between  the  original  issue  and 
Revision  1  of  the  service  bulletin.  We 
have  inserted  a  new  Note  5  in  the  final 
rule  that  gives  credit  for  inspections 
done  per  the  original  issue  of  the  service 
bulletin.  Subsequent  notes  have  been 
renumbered  accordingly. 

Editorial  Changes 

Editorial  changes  to  the  proposed  rule 
as  requested  by  one  commenter  are 
specified  below,  and  the  FAA  responses 
follow: 

•  A  statement  should  be  added  to  the 
final  rule  specifying  that  it  supersedes 
the  actions  specified  in  AD  99-04-22. 
As  written,  compliance  is  required  with 
both  the  old  AD  and  the  new  proposed 
rule,  when  obviously  the  new  rule 
supersedes  the  old  rule. 

We  do  not  agree.  The  preamble  of  the 
proposed  rule  states  that  it  is  a 
supersedure  of  AD  99-04-22,  and 
throughout  the  preamble  the  reasons  for 
superseding  that  AD  are  discussed  at 
length.  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

•  The  heading  preceding  paragraph 
(a)  of  the  proposed  rule  should  be 
changed  from  "Repetitive  Inspections" 


to  "Inspections"  or  "Initial  and 
Repetitive  Inspections."  The  existing 
heading  implies  the  initial  inspections 
are  not  included  when  in  fact  they  are. 

We  agree  and  have  changed  the 
heading  for  paragraph  (a)  of  this  final 
rule  to  "Initial  and  Repetitive 
Inspections." 

•  Paragraph  (a)  of  the  proposed  rule 
omits  the  inspection  method.  The 
proposed  AD  should  add  the  method  as 
follows,  "Inspections  should  be 
accomplished  per  Part  I  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  727-53A0222,  Revision 
1 ,  including  Appendix  A,  dated  March 
15, ■2001." 

We  agree  and  have  changed  paragraph 
(a)  of  the  final  rule  to  refer  to  Part  I  of 
the  Accomplishment  Instructions  of  the 
service  bulletin  for  the  inspection 
method.  In  addition,  for  clarification, 
we  have  cited  Section  I.E., 
"Compliance,"  for  the  location  of  the 
tables  identified  before  the  reference  to 
Paragraph  1.,  Planning  Information,  as 
Section  I.E.  is  a  subsection  within  the 
Planning  Information.  Paragraph  (b)  of 
the  proposed  rule  also  referenced  only 
Paragraph  1.,  Plaiming  Information  and 
has  bNBen  changed  for  clarification. 
Paragraph  (d)  of  the  final  rule  also  has 
been  changed  for  clarification  to  refer  to 
Part  II  of  the  Accomplishment 
Instructions  of  the  service  bulletin  for 
accomplishment  of  the  modification  and 
to  cite  Section  I.E..  "Compliance." 
Additionally,  paragraph  (d)(2)  of  the 
final  rule  has  been  changed  for 
clarification  to  read,  "For  airplanes  that 
have  acciunulated  35,000  or  more  but 
fewer  than  or  equal  to  54,999  flight 
cycles  on  the  effective  date  of  this  AD." 

•  Paragraph  (a)(2)  specifies  the  wrong 
type  of  inspection.  The  reference  to  a 
high  frequency  eddy  current  (HFEC) 
inspection  is  incorrect.  The  correct 
reference  should  be  a  medium 
frequency  eddy  current  (MFEC) 
inspection. 

The  FAA  agrees  that  the  reference  to 
a  HFEC  inspection  is  incorrect,  and  we 
have  changed  paragraph  (a)(2)  of  the 
final  rule  to  specify  a  MFEC  inspection. 

•  Paragraphs  (b)(1)  and  (b)(2)  of  the 
proposed  rule  can  be  combined  to 
simplify  the  proposed  rule  without 
changing  the  intent.  This  new  paragraph 
would  list  the  applicability  as,  ".  .  .the 
airplane  has  accumulated  fewer  than 
45,000  total  flight  cycles  .  .  ."  Both 
paragraphs  have  identical  inspection 
methods,  but  the  applicability  is 
different.  Instead  of  stating  that 
airplanes  from  0  to  35,000  flight  cycles 
need  inspection  per  method  "A,"  and 
airplanes  from  35,000  to  45,000  flight 
cycles  need  the  same  inspection,  the 
proposed  AD  should  combine  the 


paragraphs  to  say  airplanes  from  0  to 
45,000  flight  cycles  need  inspection  per 
method  "A." 

The  FAA  does  not  agree.  Paragraph 
(b)  of  the  final  rule  specifies  lap  joints 
identified  in  Table  H  of  Section  I.E., 
"Compliance,"  of  the  service  bulletin. 
Table  H  has  different  inspection 
procedures  for  airplanes  that  have 
acciunulated  fewer  than  35,000  total 
flight  cycles,  and  airplanes  that  have 
acciunulated  35,000  or  more,  but  fewer 
than  45,000  total  flight  cycles.  We  have 
inserted  a  new  Note  4  in  the  final  rule 
that  explains  this.  Subsequent  notes 
have  been  renumbered  accordingly. 

•  Paragraph  (b)(3)  has  a  typographical 
error.  The  reference  to  "fewer  than 
54,999  flight  cycles"  should  be  "fewer 
than  55,000  flight  cycles."  As  written, 
airplanes  with  54,999  flight  cycles  are 
omitted  because  paragraph  (b)(4) 
includes  airplanes  with  55,000  flight 
cycles  and  up. 

The  FAA  agrees  that  airplanes  having 
54,999  total  flight  cycles  were 
inadvertently  omitted  from  the 
proposed  rule  and  we  have  revised 
paragraph  (b)(3)  of  the  final  rule 
accordingly. 

•  The  beading  preceding  paragraph 
(d)  of  the  proposed  rule  should  be 
changed  from  "Modification/ 
Inspections"  to  "Modification/Post 
Modification  Inspections."  This  change 
helps  the  reader  to  understand  the 
differences  between  the  inspections  in 
paragraphs  (a),  (b).  and  (d)  of  the 
proposed  rule  without  having  to  read 
the  details  to  determine  those 
differences. 

The  FAA  agrees  and  we  have  changed 
the  heading  for  paragraph  (d)  of  this 
final  rule  to  "Modification/Post- 
Modification  Inspections." 

•  As  a  final  note,  the  commenter 
states  that  it  is  not  affected  by  the 
"Concurrent  Modifications"  section 
specified  in  the  proposed  rule  that 
affects  airplanes  modified  per  a 
supplemental  type  certificate. 

Terminating  Action 

One  commenter  states  that  the 
proposed  rule  needs  a  statement  that 
accomplishment  of  the  modification 
terminates  the  pre-modification 
inspections  per  paragraphs  (a)  and  (b)  in 
the  modified  area  only.  It  is  clear  the 
post-modification  inspections  are 
required. 

The  FAA  partially  agrees.  The 
modification  required  by  paragraph  (d) 
of  the  final  rule  terminates  the  repetitive 
inspection  requirements  of  paragraph 
(b)  of  the  final  rule  only.  The  repetitive 
inspections  required  by  paragraph  (a)  of 
the  final  rule  are  not  terminated  because 
the  modification  in  paragraph  (d) 
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applies  to  Model  727-200  series 
airplanes  specified  in  Table  H  of  the 
referenced  service  bulletin  only. 
Paragraph  (d)  of  the  final  rule  has  been 
changed  to  specify  that  accomplishment 
of  that  paragraph  terminates  the 
r^etitive  inspections  required  by 
paragraph  (b)  of  this  final  rule. 

Freighter  Airplanes 

One  commenter's  statements  on  the 
subject  of  freighter  airplanes  affected  by 
the  proposed  rule  and  the  FAA 
responses  follow: 

•  There  is  no  differentiation  made 
between  Boeing  purpose-built  freighters 
and  passenger  airplanes  in  the  proposed 
rule,  and  there  is  no  lap  joint 
modification  provided  for  in  the 
referenced  service  bulletin  for  Model 
727-lOOC  or  -200  freighter  airplanes. 

The  FAA  agrees  that  no 
differentiation  is  made  between 
ft^ighter  and  passenger  airplanes  in  the 
proposed  rule.  Although  the  commenter 
makes  no  request  for  a  specific  change 
to  the  final  rule,  for" clarification, 
freighter  airplanes  differ  from  passenger 
airplanes  in  that  the  fuselage  skin  is 
thicker  in  certain  areas  and  the 
operational  characteristics  are  not  the 
same,  and  the  FAA  received  no  reports 
that  multiple  site  damage  (MSD)  is  an 
emerging  problem  for  freighter 
configurations.  For  these  reasons,  no 
modification  is  required  at  this  time  for 
freighter  airplanes.  To  assure  awareness 
of  an  emerging  MSD  problem,  the  FAA 
is  requiring  that  the  freighter  airplanes 
continue  to  be  inspected. 

•  A  low  frequency  eddy  current 
inspection  (LFEC)  is  required  by  the 
proposed  rule  on  the  lower  lap  joint 
skin  at  300-cycle  intervals  after  the 
airplane  reaches  the  55,000  flight  cycle 
mark.  The  commenter  feels  this 
inspection  requirement  is  unduly 
restrictive,  given  that  there  is  no 
terminating  action  for  the  freighter 
models. 

We  infer  that  the  commenter  wants 
the  LFEC  inspection  requirement 
removed;  however,  we  do  not  agree  that 
the  repetitive  inspection  interval  for 
freighter  airplanes  is  at  300  flight  cycles 
for  airplanes  that  have  accumulated 
55,000  or  more  total  flight  cycles.  This 
requirement  is  for  passenger  airplanes, 
as  specified  in  paragraph  (b)  of  the  final 
rule,  which  references  Table  H  in  the 
referenced  service  bulletin.  Paragraph 
(b)  of  this  final  rule  has  been  changed 
to  specify  that  it  is  applicable  only  to 
Model  727-200  series  airplanes. 

•  The  proposed  AD  should  provide 
terminating  action  for  the  LFEC 
inspection  at  300  flight  cycles  on  the 
Model  727-lOOC  series  airplane  in  the 
form  of  a  lap  joint  modification. 


As  stated  previously,  the  modification 
specified  in  the  final  rule  is  for  Model 
727-200  passenger  airplanes  only,  as 
specified  in  paragraph  (d)  of  this  final 
rule.  Should  MSD  emerge  as  a  problem, 
the  FAA  may  consider  further 
rulemaking  action  which  could  include 
a  requirement  for  a  modification. 

Out>of-Service/Retired  Airplanes 

One  commenter  states  that,  based  on 
its  current  Model  727  series  airplane 
utilization  versus  retirement  plan,  it 
anticipates  that  it  will  only  have  one 
airplane  subject  to  the  modification,  and 
that  airplane  will  be  taken  out  of  service 
six  days  before  the  compliance 
deadline.  Another  commenter  states  that 
it  has  already  incorporated  the  external 
LFEC  inspection  on  its  airplanes,  as 
specified  in  the  proposed  rule;  and 
plans  to  retire  all  Model  727  series 
airplanes  from  service  before  the 
internal  inspections  or  modifications 
would  be  required  by  the  proposed  AD. 

The  commenter  makes  no  specific 
request  to  change  the  final  rule.  The 
FAA  advises  that,  should  any  of  these 
airplanes  be  returned  to  service  after  the 
compliance  period  ends,  the  actions  in 
the  final  rule  must  be  done  before  the 
first  flight. 

Compliance  Plan 

One  commenter  paraphrases 
paragraph  (c)  of  the  proposed  rule  and 
notes  that  the  compliance  plan  required 
by  that  paragraph  must  be  submitted  for 
each  airplane.  The  commenter  states 
that  this  paragraph  will  result  in  the 
generation  of  submittals  to  the  FAA 
which  will  quickly  become  useless, 
given  the  dynamics  of  airplane 
maintenance  planning  and  scheduling. 
The  commenter  adds  that  the  FAA 
states  in  the  preamble  of  the  proposed 
rule  that  the  compliance  plan  is 
necessary  to  verify  that  all  operators 
will  be  able  to  meet  the  deadlines 
imposed  by  the  proposed  AD.  The 
commenter  states  that  no  lasting 
purpose  is  served  by  this  information 
since  operators  are  not  required  to 
submit  revisions  to  the  compliance 
plan.  Additionally,  the  Commenter  notes 
that  it  is  the  operator's  responsibility  to 
maintain  its  airplanes  in  compliance 
with  the  requirements  of  any  AD,  and 
recommends  that  paragraph  (c)  of  the 
proposed  rule  be  deleted. 

One  commenter  states  that,  although 
not  convinced  that  the  compliance 
planning  in  the  proposed  rule  is  the 
appropriate  method  to  resolve 
compliance  conflicts  with  complex  ADs, 
it  does  not  object  to  the  compliance 
plan. 

We  partially  agree  with  the 
commenters  as  follows: 


We  do  not  agree  to  delete  paragraph 
(c)  of  the  final  rule.  As  specified  in  the 
preamble  of  the  proposed  rule,  we 
recognize  that  doing  the  lap  joint 
modification  will  require  a  lengthy 
maintenance  visit,  within  a  relatively 
short  compliance  time.  This  makes  it 
necessary  for  operators  to  do 
compliance  planning  to  ensure  that" 
when  the  compliance  deadline  is 
reached  all  the  required  actions  have 
been  done  on  all  affected  airplanes. 
Although  plans  and  schedules  can 
change  over  time,  a  compliance  plan 
ensures  that  the  operator  is  aware  of  the 
complexity  of  the  actions  required  by 
this  final  rule  at  the  start  rather  than  at 
the  end  of  the  compliance  period. 

We  agree  that  the  requirements 
specified  in  paragraph  (c)  of  the  final 
rule  can  be  changed  to  exclude 
operators  that  have  previously  done  the 
modification  required  by  paragraph  (d) 
of  the  final  rule.  For  operators  that  have 
not  yet  done  the  modification,  we  have 
changed  the  requirement  to  provide 
dates  and  maintenance  events  (e.g., 
letter  checks)  to  submitting  only 
estimated  dates.  Paragraph  (c)  of  the 
final  rule  has  been  changed  accordingly. 

Change  Paragraph  (k) 

One  commenter  notes  that  paragraph 
(k)  of  the  proposed  rule  provides  deteiils 
regarding  FAA  approval  for  repairs  to 
cracks.  The  commenter  adds  that  the 
text  in  that  paragraph  indicates  that  the 
repair  method  is  to  be  approved  by  the 
Manager  of  the  Seattle  Aircraft 
Certification  Office  (ACO),  but  the 
"Differences"  section  in  the  preamble  of 
the  proposed  rule  indicates  that,  ".  .  . 
the  repair  of  those  conditions  be 
accomplished  per  a  ftiethod  approved 
by  the  FAA,  or  per  data  meeting  the 
type  certification  basjs  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
(DER)  who  has  been  authorized  by  the 
Manager,  Seattle  ACO,  to  make  such 
findings."  Therefore,  paragraph  (k)  does 
not  reflect  the  same  repair  approval  as     ; 
the  "Differences"  section.  The 
commenter  recommends  that  paragraph 
(k)  be  changed  to  add  the  repair 
approval  by  a  Boeing  Company  DER. 

The  FAA  does  not  agree  with  the 
commenter.  The  differences  section  of 
the  proposed  rule  specifies  that  the 
disposition  of  "certain"  repair 
conditions  be  accomplished  by  a 
method  approved  by  the  FAA  or  a 
Boeing  Company  DER.  Par^raph  (e)  of 
the  final  rule  specifies  repair  of  cracking 
or  corrosion  per  a  method  approved  by 
the  FAA  or  a  Boeing  Company  DER 
because  the  repair  of  damped  structure 
is  vdthin  the  scope  of  a  Boeing  DER 
delegated  authorization.  FAA  Notice 
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8110.72.  "Structural  Designated 
Engineering  Representative  (DER) 
Approvals  of  Alternative  Methods  of 
Compliance  (AMOC)  to  Airworthiness 
Directives  and  AD  Mandated  Repairs." 
states  that,  "Type  certificate  holder  DER 
can  be  delegated  to  approve  repairs 
when  the  FAA  determines  that  the 
intent  of  the  AD  was  to  restore  the 
airplane,  found  to  have  damaged 
structure,  into  compliance  with  the 
airplane  type  certification  basis  or  other 
defined  airworthiness  standard." 
Paragraph  (k)  of  this  final  rule 
requires  concurrent  modification  of  the 
airplane  structure  of  supplemental  type 
certificate  (STC)  and  type  certificate 
holders.  Because  not  every  STC  holder 
has  a  company  DER  that  is  authorized 
to  approve  repairs,  and  independent 
DERs  working  for  the  STC  holder  are 
not  Boeing  DERs  and  have  limited  data 
in  their  possession,  we  cannot  delegate 
AMOC  authority  to  those  DERs. 
Therefore,  we  cannot  include  in 
paragraph  (k)  the  same  provision  that  is 
specified  in  paragraph  (e)  of  the  final 
rule.  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Allow  for  External  LFEC  Inspection 

One  commenter  states  that  its 
experience  with  accomplishing  the 


internal  inspection  indicates  certain 
areas  are  not  accessible  for  the  MFEC 
inspection.  The  commenter  adds  that  it 
performs  an  external  LFEC  inspection  in 
these  areas,  although  the  referenced 
service  bulletin,  the  existing  AD,  and 
the  proposed  rule  do  not  account  for 
this.  The  commenter  recommends  that 
these  documents  should  allow  for 
continued  external  LFEC  inspections  in 
these  limited  areas  of  restricted  access. 

The  FAA  infers  that  the  commenter  is 
referring  to  the  MFEC  inspections 
required  by  paragraphs  (a)  and  (b)  of  the 
final  rule.  The  service  bulletin  and  the 
proposed  rule  do  allow  for  repetitive 
external  LFEC  inspections  in  certain 
areas:  however,  the  commenter  does  not 
specify  the  areas  where  it  performs  the 
external  LFEC  inspections  in  lieu  of  the 
MFEC  inspections.  Although  we 
recognize  the  commenter's  concerns,  the 
commenter  did  not  clarify  or  provide 
substantiating  data  in  its  request.  The 
FAA  may  approve  a  request  for  an 
alternative  method  of  compliance  under 
the  provisions  of  paragraph  {1)(1)  of  the 
final  rule  if  data  are  submitted  to 
substantiate  the  commenter's  request. 
No  change  to  the  final  rule  is  necessary 
in  this  regard. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  900  Model    . 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  700  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  inspections  that  are  currently 
required  by  AD  99-04-22  take 
approximately  8  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  is  estimated 
to  be  $480  per  airplane. 

The  FAA  estimates  that  the 
inspections  required  by  this  AD  will 
impose  the  following  costs,  given  an 
average  labor  rate  of  $60  per  work  hour: 


Boeing  SB  727-53A0222— External  LFEC 

Boeing  SB  727-53A0222— Internal  Detailed  and  MFEC  (Passenger  Airplanes) 

Boeing  SB  727-53A0222— Internal  Detailed  and  MFEC  (Cargo  Airplanes)    

AEI  SB  00-01    

PEMCO  SB  727-53-0007   

ATS  SB  727-001    

Federal  Express  SB  00-029    


The  FAA  estimates  that,  during  the 
10-year  period  after  issuance  of  the  AD, 
worldwide  operators  will  be  required  tb 
modify  360  Model  727  series  airplanes. 
The  modification  required  by  the  AD 
takes  approximately  1,200  work  hours 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  The  worldwide 
cost  impact  of  the  required  modification 
is  estimated  to  be  $37,413,000  over  10 
years,  or  an  average  of  $3,741,000  per 
year.  The  highest  impact  year  is  the  first 
year  after  issuance  of  the  AD;  an 
estimated  56  Model  727  series  airplanes 
would  require  modification  in  that  year. 
The  affected  Model  727  airplanes 
operated  by  U.S.  operators  comprise 
approximately  78  percent  of  the  total 
worldwide  costs.  Therefore,  the  highest 
cost  impact  of  the  modification  in  any 
given  year  is  estimated  to  be  $4,527,000 
for  U.S.  operators. 


The  compliance  plan  that  is  required 
by  this  AD  takes  approximately  24  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  compliance  plan  on  U.S. 
operators  is  estimated  to  be  $1,008,000, 
or  $1,440  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AID.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
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substantial  nmnber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

ll  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11047  (64  FR 
7774.  February  17.  1999),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12703.  to  read  as 
follows: 

2002-07-09  Boeing:  Amendment  39-12703. 
Docket  99-NM-105-AD.  Supersedes  AD 
99-04-22,  amendment  39-11047. 

Applicability:  Model  727  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  727- 
53A0222,  Revision  1,  including  Appendix  A, 
dated  March  15,  2001.  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (1)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  fatigue  cracking  in  the 
lower  skin  panel  at  the  lower  row  of  fasteners 
of  the  fuselage  lap  joints,  which  could  result 
in  sudden  fracture  and  failure  of  the  lap 
joints,  and  rapid  decompression  of  the 
airplane;  accomplish  the  following: 


Initial  and  Repetitive  Inspections 

(a)  Do  either  an  external  low  frequency 
eddy  current  (LFEC)  inspection  to  find 
cracking,  or  both  internal  detailed  and 
medium  ft-equency  eddy  current  (MFEC) 
inspections  to  find  cracking  or  corrosion,  in 
the  lower  skin  panels  of  the  lower  row  of 
fasteners  of  the  fuselage  lap  joints  per  Part  I 
of  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  727-53A0222, 
Revision  1,  including  Appendix  A,  dated 
March  15,  2001.  Do  the  applicable  inspection 
at  the  earlier  of  the  limes  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD  on  the 
lap  joints  identified  in  Tables  A  through  H 
and  )  through  N  of  Section  I.E., 
"Compliance,"  of  Paragraph  1.  Planning 
Information,  of  the  service  bulletin.  Except  as 
provided  by  paragraph  (b)  of  this  AD,  after 
doing  the  applicable  initial  inspection,  repeat 
that  inspection  at  the  intervals  specified  in 
Tables  A  through  G  or  I  through  N  of  the 
service  bulletin. 

(1)  At  the  latest  of  the  times  specified  for 
the  initial  inspection  in  Tables  A  through  H 
(for  Groups  1,  2,  3,  and  5  airplanes),  or  Tables 
J  through  N  (for  Groups  3  and  4  airplanes), 

as  applicable,  of  Section  I.E.,  "Compliance," 
of  the  service  bulletin,  except  where  the 
compliance  time  in  the  service  bulletin 
specifies  a  compliance  time  interval  based  on 
"the  release  of  this' service  bulletin,"  this  AD 
requires  compliance  within  the  interval 
specified  in  the  service  bulletin  "after  the 
effective  date  of  this  AD." 

(2)  Within  600  flight  cycles  after  the  last 
LFEC  inspection  or  7,000  flight  cycles  after 
the  last  MFEC  inspection,  if  any,  is 
accomplished  in  accordance  with  AD  99-04- 
22,  amendment  39-11047. 

Note  2:  Groups  1-5  are  defined  in  the 
effectivity  section  of  the  service  bulletin. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  find  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  For  Model  727-200  series  airplanes: 
The  repetitive  inspection  intervals  for  lap 
joints  identified  in  Table  H  of  Section  I.E., 
"Compliance,"  of  Paragraph  1,  Planning 
Information,  of  Boeing  Service  Bulletin  727- 
53A0222,  Revision  1,  including  Appendix  A, 
dated  March  15,  2001,  decrease  with 
increasing  flight  cycles.  Perform  the 
repetitive  inspections  listed  in  Table  H  of  the 
service  bulletin  at  the  thresholds  and 
intervals  specified  in  paragraph  (b)(1),  (b)(2), 
(b)(3),  or  (b)(4)  of  diis  AD,  as  applicable. 

Note  4:  Table  H  of  Boeing  Service  Bulletin 
727-53A0222,  Revision  1,  has  different 
inspection  procedures  for  airplanes  that  have 
accumulated  fewer  than  35,000  total  flight 
cycles,  and  airplanes  that  have  accumulated 
35,000  or  more,  but  fewer  than  45,000  total 
flight  cycles. 

(1)  If,  at  the  time  of  the  most  recent 
inspection  required  by  paragraph  (a)  or  (b)  of 


this  AD,  the  airplane  has  accumulated  fewer 
than  35,000  total  flight  cycles:  Perform  LFEC 
inspections  at  intervals  not  to  exceed  600 
flight  cycles,  or  detailed  internal  visual  and 
MFEC  inspections  at  intervals  not  to  exceed 
7,000  flight  cycles. 

(2)  If,  at  the  time  of  the  most  recent 
inspection  required  by  paragraph  (a)  or  (b)  of 

.  this  AD,  the  airplane  has  accumulated  35,000 
or  more,  but  fewer  than  45,000  total  flight 
cycles:  Perform  LFEC  inspections  at  intervals 
not  to  exceed  600  flight  cycles,  or  detailed 
internal  visual  and  MFEC  inspections  at 
intervals  not  to  exceed  7,000  flight  cycles. 

(3)  If.  at  the  time  of  the  most  recent 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  the  airplane  has  accumulated  45,000 
or  more,  but  fewer  than  55.000  total  flight 
cycles:  Perform  detailed  internal  visual  and 
MFEC  inspections  at  intervals  not  to  exceed 
2,000  flight  cycles. 

(4)  If,  at  the  time  of  the  most  recent 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  the  airplane  has  accumulated  55,000 
or  more  total  flight  cycles:  Perform  LFEC 
inspections  at  intervals  not  to  exceed  300- 
flight-cycle  intervals. 

Note  5:  Inspections  done  prior  to  the 
effective  date  of  this  AD  per  Boeing  Alert 
Service  Bulletin  727-53A0222;  dated  July  27, 
2000,  are  considered  acceptable  for 
compliance  with  the  applicable  action 
specified  in  this  amendment. 

Compliance  Plan 

(c)  For  airplanes  on  which  the  modification 
required  by  paragraph  (d)  of  this  AD  has  not 
been  done  as  of  the  effective  date  of  this  AD: 
Within  3  months  after  the  effective  date  of 
this  AD,  submit  a  plan  to  the  FAA  identifying 
a  schedule  for  compliance  with  paragraph  (d) 
of  this  AD.  This  schedule  must  include,  for 
each  of  the  operator's  affected  airplanes,  the 
estimated  dates  when  the  required  actions 
will  be  accomplished.  For  the  purposes  of 
this  paragraph,  "FAA"  means  the  Principal 
Maintenance  Inspector  (PMI)  for  operators 
that  are  assigned  a  PMI,  or  the  cognizant 
Flight  Standards  District  Office  for  other 
operators.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  ConUt)!  Number  2120-0056. 

Note  6:  Operators  are  not  required  to 
submit  revisions  to  the  compliance  plan 
required  by  paragraph  (c)  of  this  AD  to  the 
FAA. 

Modification/Post-Modification  Inspections 

(d)  For  Model  727-200  series  airplanes:  Do 
the  modification  listed  in  Table  H  of  Section 
I.E.,  "Compliance,"  of  Paragraph  1.  Planning 
Information,  of  Boeing  Service  Bulletin  727- 
53A0222,  Revision  1,  including  Appendix  A, 
dated  March  15,  2001;  per  Part  II  of  the 
Accomplishment  Instructions  of  the  service 
bulletin,  at  the  threshold  specified  in 
paragraph  (d)(1),  (d)(2),  or  (d)(3)  of  this  AD. 
as  applicable.  Within  35,000  flight  cycles 
after  doing  the  modification,  do  the  post- 
modification  inspections  for  cracking  in  the 
skin,  per  Part  III  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 
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Accomplishment  of  this  paragraph 
terminates  the  repetitive  inspections  required 
by  paragraph  (b)  of  this  AD. 

(1)  For  airplanes  that  have  accumulated 
fewer  than  35.000  total  flight  cycles  on  the 
effective  date  of  the  AD:  Accomplish  the 
modification  prior  to  48,000  total  flight 
cycles. 

(2)  For  airplanes  that  have  accumulated 
35,000  or  more,  but  fewer  than  55.000  total 
flight  cycles  on  the  effective  date  of  the  AD: 
Accomplish  the  modification  prior  to  55.000 
total  flight  cycles,  or  within  2,000  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  is  later. 

(3)  For  airplanes  that  have  accumulated 
55,000  or  more  total  flight  cycles  on  the 
effective  date  of  the  AD:  Accomplish  the 
modification  within  2.000  flight  cycles  after 
the  effective  date  of  this  AD. 

Repair 

(e)  If  any  cracking  or  corrosion  is  found 
during  anv  inspection  required  by  paragraph 
(a),  (b),  or'(d)  of  this  AD:  Before  further  flight, 
repair  per  Boeing  Service  Bulletin  727- 
53A0222,  Revision  1,  including  Appendix  A, 
dated  March  15,  2001.  Where  the  service 
bulletin  specifies  to  contact  Boeing  for  repair 
instructions,  repair  per  a  method  approved 
by  the  Manager,  Seattle  Aircraft  Certification 


Office  (AGO),  FAA;  or  per  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  DER  who  has 
been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  AGO,  as  required  by  this  paragraph, 
the  approval  letter  must  specifically 
reference  this  AD. 

Concurrent  Modifications 

(fl  For  Model  727-200  series  airplanes 
modified  per  supplemental  type  certificate 
(STC)  SA1368SO  or  SA1797SO:  Concurrent 
with  the  modification  of  the  fuselage  lap 
joints  required  by  paragraph  (d)  of  this  AD, 
do  the  inspection  for  cracking  of  the  lower 
row  of  fasteners  in  the  lower  skin  of  the  lap 
joints,  and  the  modification  specified  in 
Aeronautical  Engineers  Inc.  Service  Bulletin 
AEI  00-01,  Revision  A,  dated  May  7,  2001, 
per  the  service  bulletin. 

(g)  For  Model  727-200  series  airplanes 
modified  per  STCs  SA1444SO  and 
SA1509SO:  Concurrent  with  the  modification 
of  the  fuselage  lap  joints  required  by 
paragraph  (d)  of  this  AD,  do  the  inspection 
for  cracking  of  the  lower  row  of  fasteners  in 
the  lower  skin  of  the  lap  joints,  and  the 
modification  specified  in  PEMCO  Service 

Table  1.— Service  Bulletins 


Bulletin  727-53-0007,  Revision  1,  dated  June 
6,  2001,  per  the  service  bulletin. 

(h)  For  Model  727-200  series  airplanes 
modified  per  STC  SA00015AT:  Concurrent 
with  the  modification  of  the  fuselage  lap 
joints  required  by  paragraph  (d)  of  this  AD, 
do  the  inspection  for  cracking  of  the  lower 
row  of  fasteners  in  the  lower  skin  of  the  lap 
joints,  and  the  modification  specified  in 
Aircraft  Technical  Service,  Inc.,  Service 
Bulletin  ATS  727-001,  dated  May  7,  2001, 
per  the  service  bulletin. 

(i)  For  Model  727-200  series  airplanes 
modified  per  STC  SA176SO:  Concurrent  with 
the  modification  of  the  fuselage  lap  joints 
required  by  paragraph  (d)  of  this  AD,  do  the 
inspection  for  cracking  of  the  lower  row  of 
fasteners  in  the  lower  skin  of  the  lap  joints, 
and  the  modification  specified  in  Federal 
Express  Corporation  Service  Bulletin  00-029, 
Revision  A,  including  Attachment  A,  dated 
May  16,  2001,  per  the  service  bulletin. 

(j)  Within  2,200  flight  cycles  after  doing  the 
applicable  modification  specified  in 
paragraph  (fl,  (g),  (h).  or  (i)  of  this  AD,  do  the 
post-modification  inspection  for  cracking  in 
the  skin  per  the  applicable  service  bulletin 
specified  in  Table  1,  below.  Repeat  the 
applicable  inspection  after  that  at  intervals 
not  to  exceed  2,200  flight  cycles.  Table  1 
follows: 
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Service  Bulletin 

Aeronautical  Engineers  Inc.  Service  Bulletin  AEI  00-01,  Revision  A  

Aircraft  Technical  Service,  Inc.,  Service  Bulletin  ATS  727-001    •■ ••••• 

Federal  Express  Corporation  Service  Bulletin  00-029,  Revision  A,  including  Attachment  A 
PEMCO  Service  Bulletin,  727-53-0007,  Revision  1 


Date 


May  7,  2001.. 
May?,  2001. 
May  16,  2001. 
June  6,  2001 . 


Repair 

(k)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (f),  (g),  (h), 
or  (i)  of  this  AD:  Before  further  flight,  repair 
per  the  applicable  service  bulletin  as 
provided  in  Table  1  in  paragraph  (j)  of  this 
AD.  Where  cracks  exceed  the  limits  provided 
in  the  service  bulletin,  and  the  bulletin 
specifies  to  contact  the  provider  of  the 
service  bulletin  for  repair  instructions,  prior 
to  further  flight,  repair  per  a  method 
approved  by  the  Manager,  Seattle  ACO.  If  any 
cracking  is  found  during  any  inspection 
required  by  paragraph  (j)  of  this  AD:  Before 
further  flight,  repair  per  a  method  approved 
by  the  Manager,  Seattle  ACO.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph. 


the  approval  letter  must  specifically 
reference  this  AD. 

Alternative  Methods  of  Compliance 

(1)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  .shall  submit  their  requests 
through  an  appropriate  FAA  PMI,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  per  AD  99-04-22, 
amendment  39-11047,  are  approved  as 
alternative  methods  of  compliance  with  this 
AD. 

Table  2.— Service  Bulletins 


Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(m)  Special  Hight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(n)  Except  as  provided  by  paragraphs  (c), 
(e),  and  (k)  of  this  AD,  the  actions  shall  be 
done  in  accordance  with  the  following 
service  b.ulletins,  as  applicable: 


Service  Bulletin 

Aeronautical  Engineers  Inc.  Service  Bulletin  AEI  00-01,  Revision  A  

Aircraft  Technical  Service,  Inc.,  Sen/ice  Bulletin  ATS  727-001    

Boeing  Sen/ice  Bulletin  727-53A0222,  Revision  1,  including  Appendix  A 

Federal  Express  Corporation  Service  Bulletin  00-029,  Revision  A,  including  Attachment  A 
PEMCO  Service  Bulletin  727-53-0007,  Revision  1    


Date 


May  7,  2001. 
May  7,  2001 
March  15,2001. 
May  16,2001. 
June  6,  2001 . 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 


ft'om  Boeing  Commercial  Airplane  Group,  PO 
Box  3707,  Seattle,  Washington  98124-2207. 


Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Cbpitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(o)  This  amendment  becomes  effective  on 
May  17,  2002. 

Issued  in  Renton,  Washington,  on  April  2, 
2002. 

Ali  Bahrami. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  02-8455  Filed  4-11-02;  8:45  am] 
aiXING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  20OO-NM-73-AD;  Amendment 
39-12704;  AD  2002-07-10] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-200,  -200C,  -300,  -400,  and 
-500  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
200.  -200C.  -300.  -400.  and  -500  series 
airplanes,  that  requires  replacement  of 
certain  repairs  in  certain  fuselage  lap 
ioints  with  improved  repairs.  This 
amendment  also  requires  a  high 
frequency  eddy  current  inspection  to 
find  cracking  of  the  repairs  of  the  lower, 
skin  at  the  lower  row  of  fasteners  in  the 
lap  joints  of  the  fuselage,  and  repair  of 
any  cracking  found.  This  action  is 
necessary  to  find  and  fix  premature 
cracking  of  certain  lap  joint  repairs, 
which  could  result  in  rapid 
decompression  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  May  17.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  1 7, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  PO  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 


Docket.  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Fung.  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S.  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  telephone  (425)  227-1221; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-200.  -200C.  -300.  -400.  and 
-500  series  airplanes  was  published  in 
the  Federal  Register  on  July  12.  2001 
(66  FR  36513).  That  action  proposed  to 
require  replacement  of  certain  repairs  in 
certain  fuselage  lap  joints  with 
improved  repairs.  That  action  also 
proposed  to  require  a  high  ft^quency 
eddy  current  inspection  to  find  cracking 
of  the  repairs  of  the  lower  skin  at  the 
lower  row  of  fasteners  in  the  lap  joints 
of  the  fuselage,  and  repair  of  any 
cracking  found. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Clarify  Wording  in  Paragraphs  (b)  and 
(f) 

One  commenter  states  that  paragraph 
(b)  of  the  proposed  rule  should  include 
repairs  that  are  configm-ed  like  Figures 
39  and  227  of  the  Structural  Repair 
Manual  (SRM).  where  the  repair  parts 
are  common  to  the  overlapping  skin  of 
the  fuselage  lap  joint,  but  where  the 
damage  is  outside  the  lap  joint  lower 
row.  The  commenter  notes  that  fatigue 
testing  of  the  SRM  repairs  that  are  the 
subject  of  this  proposed  AD  showed  that 
premature  cracking  occurred  on  repairs 
configiued  like  the  SRM  Figure  39. 
where  the  repair  was  common  to  the 
overlapping  skin  of  the  fuselage  lap 
joint.  The  commenter  adds  that 
paragraph  (f)  of  the  proposed  rule  also 
should  be  changed.  Paragraph  (f)  states, 
"*  *  *  installed  in  any  area  between  BS 
259.5  and  BS  1016,  other  than  those 
specified  in  paragraph  (d)  of  this  AD 
*  *  *,"Thecommenter  notes  that  the 
correct  reference  for  establishing  the 
area  of  the  fuselage  subject  to  this 
portion  of  the  AD  is  paragraph  (e). 

The  FAA  agrees  with  the  commenter. 
For  clarification,  we  have  changed 
paragraphs  (b)  and  (e)  of  the  final  rule 
to  add  "*  *  *  or  that  have  a  lap  joint 


repair  configm-ed  like  737-200  SRM. 
Figure  39  or  the  737-300  SRM.  Figure 
227  (paragraph  b).  and  737-400  SRM. 
Figure  229  or  737-500  SRM,  Figure  227 
(paragraph  e),  where  the  repair  parts  are 
common  to  the  overlapping  skin  of  the 
fuselage  lap  joint,  but  where  the  damage 
is  outside  the  lap  joint  lower  row." 
Paragraph  (e)  is  similar  to  paragraph  (b) 
but  is  applicable  to  Model  737-400  and 
-500  series  airplanes.  We  have  also 
changed  paragraph  (f)  of  the  final  rule 
to  specify.  "*  *  *  installed  in  any  area 
between  BS  259.5  and  BS  1016,  other 
than  those  specified  in  paragraph  (e)  of 
this  AD  *  *  *."  We  inadvertently  cross 
referenced  paragraph  (d)  within 
paragraph  (f)  of  the  proposed  rule. 

Structural  Repair  Manual  Information 

One  commenter  asks  that  a  point  of 
contact  be  specified  in  the  final  rule  so 
it  can  get  SRM  repair  figures.  The 
coijMnenter  states  that  it  does  not  have 
access  to  the  SRM  repair  figures 
specified  in  the  proposed  rule,  and  it 
will  be  difficult  to  determine  if  a  repair 
was  installed  per  one  of  those  figures. 

We  agree  and  have  added  Note  2  to 
this  final  rule  (and  reordered 
subsequent  notes  accordingly)  to  specify 
a  point  of  contact  for  obtaining  the  SRM 
repair  figures. 

A  second  commenter  states  that 
paragraph  (a)  of  the  proposed  rule 
would  mandate  inspections  of  lap  joints 
for  specific  repairs  that  were  previously 
included  in  the  applicable  SRM.  The 
commenter  notes  that  if  these  repairs  are 
found  they  are  to  be  replaced  with 
improved  repairs,  and  adds  that  since 
those  "bad"  repairs  were  later 
determined  to  have  poor  fatigue  s 

characteristics,  they  were  removed  from 
the  SRMs  and  are  no  longer  illustrated 
in  current  revisions  of  the  SRM.  To 
facilitate  inspection  of  these  repairs,  the 
commenter  asks  that  the  final  rule 
include  an  attachment  that  depicts  the 
repairs  specified  in  the  proposed  rule. 

The  FAA  does  not  agree,  including 
attachments  depicting  all  the  repairs 
specified  is  not  feasible  due  to  the 
variety  and  number  of  repairs  done.  As 
stated  above,  we  have  added  Note  2  to 
the  final  rule  which  includes  a  point  of 
contact  for  obtaining  the  SRM  repair 
figures  specified.  The  commenter  may  ^ 
also  obtain  the  above  requested 
information  from  the  point  of  contact 
specified  in  Note  2. 

A  third  commenter  states  that 
paragraph  (b)  of  the  proposed  rule 
specifies  that  for  repairs  installed  using 
the  procedures  specified  in  the  SRM. 
the  new  replacement  repairs  must  be 
installed  before  the  accumidation  of 
15.000  flight  cycles  since  repair 
installation,  or  within  5.000  flight  cycles 
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after  the  effective  date  of  the  AD, 
whichever  occurs  later.  The  commenter 
notes  that  it  does  not  keep  track  of 
repair  dates  or  cycles,  especially  if  they 
are  out  of  the  SRM.  The  commenter  asks 
that  the  date  of  the  SRM  incorporation 
be  referenced  in  the  final  rule  to  provide 
a  solid  date  that  can  be  used  to  meet  the 
flight  cycle  requirements  specified  in 
paragraph  (b). 

The  FAA  does  not  agree.  Repair 
method  incorporation  dates  differ  from 
operator  to  operator,  and  the  5,000  flight 
cycle  grace  period  specified  in 
paragraph  (b)  of  the  final  rule  covers 
those  operators  that  do  not  meet  the 
compliance  requirement  of  installation 
before  the  accumulation  of  15,000  flight 
cycles  since  repair  installation. 
However,  the  commenter  may  obtain  the 
above  requested  information  from  the 
point  of  contact  specified  in  Note  2  of 
the  final  rule. 

Low  Frequency  Eddy  Current  (LFEC) 
Inspection 

Two  commenters  ask  that  an  option 
be  added  to  the  final  rule  for  doing  an 
LFEC  inspection  in  order  to  monitor  the 
repair  until  it  can  be  replaced  at  a 
scheduled  maintenance  visit.  Both 
commenters  propose  a  repetitive 
inspection  interval  of  1,200  flight 
cycles,  with  repair  replacement  to  occur 
not  later  than  10,000  flight  cycles  after 
the  effective  date  of  the  AD.  The  first 
commenter  states  that  the  test  that 
identified  the  deficient  repair,  as 
identified  in  the  proposed  rule,  was 
specifically  designed  to  simulate 
pressurization  cycles  on  crown  skin 
laps.  The  commenter  adds  that,  as  these 
tests  were  not  done  on  an  in-service 
airplane,  and  the  proposed  rule  does  not 
reference  any  in-service  crack  findings, 
the  simulated  cracks  may  not  occur  on 
an  airplane  or  it  may  occur  at  a  later 
flight  cycle  limit  than  that  specified  in 
the  proposed  rule.  The  second 
commenter  states  that,  due  to  the 
potential  difficulties  in  determining  the 
age  of  a  given  repair,  it  would  like  the 
LFEC  option  added  for  the  timing  of  the 
repair  replacement. 

The  FAA  does  not  agree  with  the 
commenters.  Although  repetitive  LFEC 
inspections  could  be  done  to  reduce  the 
exposure  of  premature  cracking  and 
consequent  imcontrolled  decompression 
of  the  airplane,  the  commenters  did  not 
provide  sufficient  technical  justification 
for  adding  repetitive  inspections  and 
extending  the  replacement  threshold. 
However,  we  would  consider  this 
option  under  the  provisions  for 
requesting  approval  of  an  alternative 
method  of  compliance,  as  provided  by 
paragraph  (g)  of  the  final  rule.  No 


change  is  made  to  the  final  rule  in  this 
regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  2,359  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  958  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  14  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$804,720,  or  $840  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figmes  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-07-10    Boeing:  Amendment  39-12704. 
Docket  200O-NM-73-AD. 

Applicability:  Model  737-200.. -200C. 
-300,  -400.  and  -500  series  airplanes  having 
line  numbers  292  through  2565  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  premature  cracking  of 
certain  fuselage  lap  joint  repairs,  which 
could  result  in  rapid  decompression  of  the 
airplane,  accomplish  the  following: 

Replacement  of  Structural  Repair  Manual 
(SRM)  Lap  Joint  Repairs 

(a)  For  Model  737-200,  -200C,  and  -300 
series  airplanes:  Within  5,000  fiight  cycles 
after  the  effective  date  of  this  AD,  inspect  all 
lap  joints  between  body  station  (BS)  259.5 
and  BS  1016  to  identify  all  repairs 
accomplished  in  accordance  with  Boeing 
737-200  SRM,  Subject  53-30-03,  Figure  39 
(for  737-200,  200C  series  airplanes);  or 
Boeing  737-300  SRM,  Subject  53-00-01, 
Figiu*  227  (for  737-300  series  airplanes). 

(b)  For  Model  737-200,  -200C,  and  -300 
series  airplanes  that  have  a  lap  joint  repair 
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installed  at  stringers  S-4L  and  S-4R,  located 
between  BS  259.5  and  BS  1016;  and  installed 
at  S-IOL  and  S-IOR,  or  at  S-14L  and  S-14R, 
located  between  BS  259.5  and  BS  540,  and 
between  BS  727  and  BS  1016;  that  was 
previously  done  per  the  procedures  specified 
in  Boeing  737-200  SRM,  Subject  53-30-03, 
Figure  39  repair  (for  737-200.  -200C  series 
airplanes);  or  Boeing  737-300  SRM.  Subject 
53-00-01,  Figure  227  repair  (for  737-300 
series  airplanes);  or  that  have  a  lap  joint 
repair  configured  like  the  737-200  SRM, 
Figure  39  or  the  737-300  SRM  Figure  227: 
Where  the  repair  parts  are  common  to  the 
overlapping  skin  of  the  fuselage  lap  joint,  but 
where  the  damage  is  outside  the  lap  joint 
lower  row;  before  the  accumulation  of  15,000 
flight  cycles  since  repair  installation,  or 
within  5,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  is  later,  do  the 
requirements  of  paragraph  (b)(1)  or  (b)(2)  of 
this  AD.  as  applicable,  per  Boeing  Service 
Bulletin  737-53A1177,  Revision  6,  dated 
May  31,  2001.  If  the  area  of  damage  that 
required  the  existing  repair  is  outside  the  lap 
joint  lower  row,  before  further  flight,  repair 
per  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager.  Seattle 
AGO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager. 
Seattle  ACO,  as  required  by  this  paragraph, 
the  approval  letter  must  specifically 
reference  this  AD. 

(1)  If  the  lap  joints  are  being  cut  out  when 
replacing  the  SRM  repair:  Replace  the  Figure 
39  repair  of  the  lower  skin  at  the  lower  row 
of  fasteners  in  the  lap  joints  of  the  fuselage 
per  Figures  16. 17.  and  18  of  the 
Accomplishment  In.structions  of  the  service 
bulletin. 

(2)  If  the  lap  joints  are  not  being  cut  out 
when  replacing  the  SRM  repair:  Do  a  high 
frequency  eddy  current  (HFEC)  open-hole 
rotating  probe  inspection  to  find  cracking  of 
the  SRM  repair  of  the  lower  skin  at  the  lower 
row  of  fasteners  in  the  lap  joints  of  the 
fuselage,  per  the  Figure  20  inspection 
procedures  of  the  Accomplishment 
Instructions  of  the  service  bulletin.  Before 
further  flight  after  doing  the  inspection, 
replace  a  Boeing  737-200  SRM,  Subject  53- 
30-03,  Figure  39  repair  with  a  Boeing  737- 
200  SRM,  Subject  53-30-03,  Figure  42  repair 
(for  737-200,  200C  series  airplanes);  or 
replace  a  Boeing  737-300  SRM,  Subject  53- 
00-01,  Figure  227  repair  with  a  Boeing  737- 
300  SRM,  Subject  53-00-01,  Figure  228 
repair  (for  737-300  series  airplanes);  as 
applicable;  per  Fart  II.D.  ("Crack  Repair")  of 
the  Accomplishment  Instructions  of  the 
service  bulletin. 

(c)  For  Model  737-200,  -200C,  and  -300 
series  airplanes  that  have  a  lap  joint  repair 
installed  in  any  area  between  BS  259.5  and 
BS  1016,  other  than  those  specified  in 
paragraph  (b)  of  this  AD,  that  was  previously 
done  per  the  procedures  specified  in  Boeing 
737-200  SRM,  Subject  53-3O-03,  Figure  39 
repair  (for  737-200,  200C  series  airplanes);  or 
Boeing  737-300  SRM  Subject  53-00-01, 
Figure  227  repair  (for  737-300  series 


airplanes):  Before  the  accumulation  of  20,000 
flight  cycles  since  repair  installation,  or 
within  5.000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  is  later,  do  the 
requirements  of  paragraph  (b)(1)  or  (b)(2)  of 
this  AD,  as  applicable,  per  Boeing  Service 
Bulletin  737-53A1177,  Revision  6,  dated 
Mav31,2001. 

(d)  For  Model  737^00  and  -500  series 
airplanes:  Within  5,000  flight  cycles  after  the 
effective  date  of  this  AD,  inspect  all  lap  joints 
between  BS  259.5  and  BS  1016  to  identify  all 
repairs  accomplished  in  accordance  with;  or 
that  have  a  lap  joint  repair  configured  like 
Boeing  737-400  SRM,  Subject  53-00-01, 
Figure  229  (for  737-400  series  airplanes);  or 
Boeing  737-500  SRM,  Subject  53-00-01, 
Figure  227  (for  737-500  series  airplanes). 

(e)  For  Model  737-^00  and  -500  series 
airplanes  that  have  a  lap  joint  repair  installed 
at  S-^L  and  S-4R,  located  between  BS  259.5 
and  BS  1016;  and  installed  at  S-IOL  and  S- 
lOR,  or  S-14L  and  S-14R,  located  between 
BS  259.5  and  BS  540,  and  between  BS  727 
and  BS  1016;  that  was  previously  done  per 
the  procedures  specified  in  Boeing  737—400 
SRM.  Subject  53-00-01,  Figure  229  repair 
(for  737-400  series  airplanes);  or  Boeing  737- 
500  SRM,  Figure  227  repair  (for  737-500 
series  airplanes);  or  that  have  a  lap  joint 
repair  configured  like  737-500  SRM,  Figure 
227  or  737-400  SRM,  Figure  229:  Where  the 
repair  parts  are  common  to  the  overlapping 
skin  of  the  fuselage  lap  joint,  but  where  the 
damage  is  outside  the  lap  joint  lower  row, 
before  the  accumulation  of  15,000  flight 
cycles  since  repair  installation,  or  within 
5,000  flight  cycles  after  the  effective  date  of 
this  AD,  whichever  is  later,  cut  out  and 
replace  the  repair  per  a  method  approved  by 
the  Manager,  Seattle  ACO;  or  per  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company  DER 
who  has  been  authorized  by  the  Manager, 
Seattle  ACO,  to  make  such  findings.  For  a 
repair  method  to  be  approved  by  the 
Manager,  Seattle  ACO,  as  required  by  this 
paragraph,  the  approval  letter  must 
specifically  reference  this  AD. 

(f)  For  Model  737-400.  and  -500  series 
airplanes  that  have  a  lap  joint  repair  installed 
in  any  area  between  BS  259.5  and  BS  1016. 
other  than  those  specified  in  paragraph  (e)  of 
this  AD,  that  was  previously  done  per  the 
procedures  specified  in  Boeing  737—400 
SRM,  Subject  53-00-01,  Figure  229  repair 
(for  737-400  series  airplanes);  or  Boeing  737- 
500  SRM,  Figure  227  repair  (for  737-500 
series  airplanes):  Before  the  accumulation  of 
20.000  flight  cycles  since  repair  installation, 
or  within  5,000  flight  cycles  after  the 
effective  date  of  this  AD.  whichever  is  later, 
cut  out  and  replace  the  repair  per  a  method 
approved  by  the  Manager,  Seattle  ACO;  or 
per  data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  DER  who  has  been  authorized  by 
the  Manager,  Seattle  ACO,  to  make  such 
findings.  For  a  repair  method  to  be  approved 
by  the  Manager,  Seattle  ACO,  as  required  by 
this  paragraph,  the  approval  letter  must    • 
specifically  reference  this  AD. 

Note  2:  Copies  of  the  SRM  repair  figures 
specified  in  paragraphs  (b),  (c),  (e),  and  (f)  of 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207. 


Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtainedjfrom  the  Seattle  ACO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFTl 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  The  replacement  and  high  frequency 
eddy  current  inspectionras  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD,  shall 
be  done  in  accordance  with  Boeing  Service 
Bulletin  737-53A1177,  Revision  6,  dated 
May  31,  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  pgrt  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

Effective  Date 

(j)  This  amendment  becomes  effective  on 
May  17.  2002. 

Issued  in  Renton.  Washington,  on  April  2. 
2002. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02^456  Filed  4-11-02;  8:45  am] 
BILUNG  CODE  4910-13-^ 
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applicable  to  certain  Boeing  Model  737- 
200  and  -200C  series  airplanes,  that 
requires  repetitive  inspections  to  find 
cracking  of  certain  fuselage  lap  joint 
areas,  and  repair  of  any  cracking  found. 
This  amendment  also  requires  eventual 
modification  of  those  areas,  which 
constitutes  terminating  action  for  the 
repetitive  inspections.  This  action  is 
necessary  to  find  and  fix  cracking  of 
certain  fuselage  lap  joint  areas,  which 
could  result  in  rapid  decompression  of 
the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  May  17.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  17, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle. 
Washington  98134-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Ronton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Fung,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (425)  227-1221; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFK  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-200  and  -200C  series 
airplanes  was  published  in  the  Federal 
Register  on  July  12,  2001  (66  FR  36520). 
That  action  proposed  to  require 
repetitive  inspections  to  find  cracking  of 
certain  fuselage  lap  joint  areas,  and 
repair  of  any  cracking  found.  That 
action  also  proposed  to  require  eventual 
modification  of  those  areas,  which 
would  constitute  terminating  action  for 
the  repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Change  Paragraph  (e) 

One  commenter,  the  airplane 
manufactvu^r,  asks  that  paragraph  (e)  of 
the  proposed  rule  be  changed  to  instruct 
operators  to  install  the  lap  joint  repair 


referenced  in  the  proposed  rule  per  Fart 
l.E.3.  ("Compliance")  of  the  service 
bulletin.  The  commenter  states  that 
paragraph  (e)  instructs  operators  to 
install  the  lap  joint  repair  on  left  and 
right  stringer  S-10  and  S-14  lap  joints 
per  Part  III  ("Lap  Joint  Repair")  of  the 
Accomplishment  Instructions  of  the 
service  bulletin.  The  commenter  notes 
that  Part  III  defines  the  instructions  for 
the  full  lap  joint  cutout  repair  for  the 
crown  area  lap  joints,  but  the 
modification  for  the  local  areas  of  the  S- 
10  and  S-14  lap  joints  subject  to  this  AD 
is  done  per  Boeing  737  Structural  Repair 
Manual  (SRM),  Section  53-30-3,  Figvire 
44.  The  instructions  for  doing  this 
modification  per  the  SRM  are  provided 
in  Part  l.E.3.  ("Compliance"). 

The  FAA  agrees  with  the  commenter. 
The  reference  to  Part  III  ("Lap  Joint 
Repair")  of  the  Accomplishment 
Instructions  of  the  service  bulletin 
required  by  paragraph  (e)  of  the  filial 
rule  is  not  an  incorrect  reference; 
however,  that  section  does  not 
specifically  call  out  Section  53-30-3, 
Figure  44,  of  the  Boeing  737  SRM. 
Therefore,  we  have  changed  paragraph 
(e)  of  the  final  rule  to  add  doing  the 
installation  of  the  lap  joint  repair  of  the 
left  and  right  stringer  S-10  and  S-14  lap 
joints  of  the  fuselage  per  Part  III  ("Lap 
Joint  Repair")  of  the  Accomplishment 
Instructions  of  the  service  bulletin,  or 
Part  l.E.3.  ("Compliance")  of  the  service 
bulletin,  as  applicable. 

Previous  Revisions  of  Service 
Information 

One  commenter  asks  that  Boeing 
Service  Bulletins  737-53A11 77, 
Revision  4,  dated  September  2, 1999: 
and  Revision  5,  dated  February  15, 
2001;  be  added  as  acceptable  sources  of 
service  information  for  doing  the 
terminating  action  specified  in 
paragraph  (e)  of  the  proposed  rule.  We 
agree  because  the  terminating  action 
specified  in  those  revisions  is  the  same 
as  the  terminating  action  specified  in 
the  service  information  referenced  in 
the  final  rule.  We  have  added  a  Note  3 
to  this  final  rule  (and  reordered 
subsequent  notes  accordingly)  to  specify 
that  accomplishment  of  the  terminating 
action  before  the  effective  date  of  this 
AD  according  to  those  revisions  is 
acceptable  for  compliance  with 
paragraph  (e)  of  this  final  rule. 

Change  Work  Hours  for  Modification 

The  same  commenter  notes  that  the 
Differences  section  of  the  proposed  rule 
states  that  the  proposed  modifications 
woidd  require  taking  the  airplane  out  of 
service  for  at  least  22  days.  However,  in 
the  Cost  Impact  section  of  the  proposed 
rule,  work  hours  necessary  for  the 


modification  are  estimated  at  16  hours. 
The  conmienter's  estimate  is  14  hours 
for  the  modification,  or  approximately 
one  day. 

The  FAA  infers  that  the  commenter  is 
asking  that  the  work  hours  for  the 
modification,  as  specified  in  the  Cost 
Impact  section  of  the  final  rule,  be 
changed.  We  do  not  agree  with  the 
commenter's  request.  We  note  that  the 
commenter  inadvertently  transposed  the 
work  hours  specified  for  the 
modifications  and  the  inspections.  The 
actual  work  hour  estimate  for  the 
modifications  is  75  hours,  and  the 
estimate  for  the  inspections  is  16  hours. 
The  number  of  work  hours  necessary  to 
accomplish  the  required  actions, 
restated  below,  is  based  on  the 
information  provided  by  the  airplane 
manufacturer  in  its  service  bulletin. 
This  number  represents  the  time 
necessary  to  perform  only  the  actions 
actually  required  by  this  AD — the 
"direct"  costs.  Because  costs  may  vary 
significantly  from  operator  to  operator, 
they  are  almost  impossible  to  calculate. 
No  change  to  the  final  rule  is  necessary 
in  this  regard. 

Change  to  Final  Rule 

The  compliance  plan  requirements 
specified  in  paragraph  (d)  of  this  final 
rule  have  been  changed  to  exclude 
operators  that  have  previously  done  the 
modification  required  by  paragraph  (e) 
of  the  final  rule,  and  the  requirement  to 
provide  dates  and  maintenance  events 
(e.g.,  letter  checks)  has  been  changed  to 
just  estimated  dates,  for  operators  that 
have  not  yet  done  the  required  actions. 
Paragraphs  (d)  and  (e)  of  the  final  rule 
have  been  changed  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  159  Model 
737-200  and  -200C  series  airplanes  of        ^ 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  55 
airplanes  of  U.S.  registry  (over  10  years) 
will  be  affected  by  this  AD. 

It  will  take  approximately  16  work 
hours  per  airplane  to  accomplish  the 
required  inspections,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspections  required  by  this  AD  on  U.S. 
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operators  is  estimated  to  be  $52,800.  or 
$960  per  airplane,  per  inspection  cycle. 

It  will  take  approximately  75  work 
hours  per  airplane  to  accomplish  the 
required  modifications,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$1,500  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
modifications  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$330,000.  or  $6,000  per  airplane. 

The  compliance  plan  that  is  required 
by  this  AD  action  will  take 
approximately  24  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
compliance  plan  on  U.S.  operators  is 
.  estimated  to  be  $79,200.  or  $1,440  per 
airplane. 

The  cost  impact  figiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

iThe  regulations  adopted  herein  will 
ot  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  th^s  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-07-11    Boeing:  Amendment  39-12705. 
Docket  2000-NM-74-AD. 

Applicability:  Model  737-200  and  -200C 
airplanes  having  line  numbers  1  through  291 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (fl  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  cracking  of  certain  fuselage 
lap  joint  areas,  which  could  result  in  rapid 
decompression  of  the  airplane,  accomplish 
the  following: 

Repetitive  Low  Frequency  Eddy  Current 
(LFEC)  Inspections 

(a)  Do  an  LFEC  inspection  to  find  cracking 
of  the  left  and  right  stringers  S-10  and  S-14 
lap  joints  of  the  fuselage,  located  between 
body  station  (BS)  727  and  BS  747,  per 
Figures  7  artd  8  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  737- 
53A1177,  Revision  6,  dated  May  31,  2001;  at 
the  time  specified  in  paragraph  (a)(1)  or  (a)(2) 
of  this  AD,  as  applicable.  Repeat  the 
inspection  after  that  at  intervals  not  to  exceed 
1,200  flight  cycles  until  accomplishment  of 
the  lap  joint  modification  (repair)  required  by 
paragraph  (e)  of  this  AD. 

(1)  For  airplanes  that  have  accumulated 
70.000  or  more  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  At  the  later  of  the 
times  specified  in  paragraphs  (a)(l)(i)  and 
(a)(l)(ii)ofthisAD. 


(i)  Before  the  accumulation  of  71,200  total 
flight  cycles. 

(ii)  Within  300  flight  cycles  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
45,000  or  more  total  flight  cycles,  but  less 
than  70,000  lotal  flight  cycles  as  of  the 
effective  date  of  this  AD:  At  the  later  of  the 
times  specified  in  paragraphs  (a)(2)(i)  and 
(a)(2)(ii)ofthis  AD. 

(i)  Before  the  accumulation  of  50,000  total 
flight  cycles. 

(ii)  Within  1,200  flight  cycles  after  the 
effective  date  of  this  AD. 

Crack  Repair 

(b)  Except  as  provided  by  paragraph  (c)  of 
this  AD:  If  any  cracking  is  found  during  any 
inspection  required  by  this  AD,  before  further 
flight,  repair  per  Part  II  {"Crack  Repair")  of 
the  Accomplishment  Instructions  of  Boeing 
Service  Bulletin  737-53A1177,  Revisibn  6. 
dated  May  31,  2001. 

(c)  If  any  cracking  is  found  during  any 
inspection  required  by  this  AD,  and  Boeing 
Service  Bulletin  737-53A1177,  Revision  6, 
dated  May  31,  2001,  specifies  to  contact 
Boeing  for  repair  instructions:  Repair  before 
further  flight,  per  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACO),  FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager.  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph, 
the  approval  letter  must  specifically 
reference  this  AD. 

Compliance  Plan 

(d)  For  airplanes  on  which  the 
modification  required  by  paragraph  (e)  of  this 
AD  has  not  been  done  as  of  the  effective  date 
of  this  AD:  Within  3  months  after  the 
effective  date  of  this  AD.  submit  a  plan  to  the 
FAA  identifying  a  schedule  for  compliance 
with  paragraph  (e)  of  this  AD.  This  schedule 
must  include,  for  each  of  the  operator's 
affected  airplanes,  the  estimated  dates  when 
the  required  actions  will  be  accomplished. 
For  the  purposes  of  this  paragraph,  "FAA" 
means  the  Principal  Maintenance  Inspector 
(PMI)  for  operators  that  are  assigned  a  PMI, 
or  the  cognizant  Flight  Standards  District 
Office  for  other  operators.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.]  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Note  2:  Operators  are  not  required  to 
submit  revisions  to  the  compliance  plan 
required  by  paragraph  (d)  of  this  AD  to  the 
FAA. 

Lap  Joint  Modification  (Repair) 

(e)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  before  the  accumulation  of  50,000 
total  flight  cycles  or  within  5,000  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  comes  later:  Install  the  lap  joint 
repair  of  the  left  and  right  stringer  S-10  and 
S-14  lap  joints  of  the  fuselage,  between  body 
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station  (BS)  727  and  BS  747.  per  Part  III 
("Lap  Joint  Repair")  of  the  Accomplishment 
Instructions,  or  Part  l.E.3.  "Compliance,"  of 
Boeing  Service  Bulletin  737-53A1177, 
Revision  6,  dated  May  31,  2001,  as 
applicable.  Installation  of  this  repair  ends  the 
repetitive  inspections  of  the  repaired  areas 
required  by  paragraph  (a)  of  this  AD. 

Note  3:  Installation  of  the  lap  joint  repair 
before  the  effective  date  of  this  AD  per 
Boeing  Service  Bulletin  737-53A1177, 
Revision  4.  dated  September  2, 1999;  or 
Revision  5,  dated  February  15,  2001;  is 
acceptable  for  compliance  with  paragraph  (e) 
of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  o£  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(h)  Except  as  provided  by  paragraphs  (c) 
and  (d)  of  this  AD,  the  actions  shall  be  done 
in  accordance  with  Boeing  Service  Bulletin 
737-53A1177,  Revision  6,  dated  May  31, 
2001.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  352(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
firom  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renlon,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(i)  This  amendment  becomes  effective  on 
May  17,  2002. 

Issued  in  Renton,  Washington,  on  April  2, 
2002. 

AliBahrami, 

Acting  Manager.  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  02-8457  Filed  4-11-02;  8:45  am) 
HLLMO  CODE  4«ia-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-57-AD;  Amendment 
39-12706;  AD  2001-24-51] 

RIN  2120-AA64 

Airworttilness  Directives;  MD 
Helicopters,  Inc.  Model  600N 
Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2001-24-51.  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  MD  Helicopters.  Inc.  (MDHl)  Model 
600N  helicopters  by  individual  letters. 
This  AD  requires,  within  5  hours  time- 
in-service  (TIS),  inspecting  both  upper 
tailboom  attachments,  nutplates  and 
both  angles  for  a  crack  or  thread  damage 
and  repairing  or  replacing  any  cracked 
or  damaged  part  before  further  flight. 
Also,  this  AD  requires  replacing  the 
upper  right-hand  (RH)  tailboom 
attachment  bolt  (bolt)  with  a  new  bolt, 
and  if  the  upper  RH  bolt  is  broken, 
replacing  the  three  remaining  bolts  with 
airworthy  bolts  before  further  flight. 
Adding  a  washer  to  each  bolt  and 
modifying  both  upper  access  covers  are 
also  required.  Thereafter,  at  specified 
intervals,  inspecting  the  upper  tailboom 
attachments  and  repairing  or  replacing 
any  cracked  part  before  further  flight  is 
required.  This  AD  is  prompted  by  the 
discovery  of  a  cracked  bolt  on  a 
helicopter.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  a 
tailboom  attachment,  loss  of  the 
tailboom,  and  subsequent  loss  of  control 
of  the  helicopter. 

DATES:  Effective  April  29,  2002,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2001-24-51.  issued  on 
November  28.  2001,  which  contained 
the  requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  29, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  11.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Coimsel,  Southwest  Region, 


Attention:  Rules  Docket  No.  2001-SW- 
57-AD,  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcominents@faa.gov. 
The  applicable  service  information 
may  be  obtained  fi-om  MD  Helicopters 
Inc..  Attn:  Customer  Support  Division. 
4555  E.  McDowell  Rd..  Mail  Stop 
M615-G048.  Mesa,  Arizona  85215- 
9734.  telephone  1-800-388-3378,  fax 
480-891-6782,  or  on  the  web  at 
www.mdhelicopters.com.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Guerin,  Aviation  Safety  Engineer,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  Airframe  Branch.  3960 
Paramount  Blvd.,  Lakewood,  California 
90712,  telephone  (562)  627-5232,  fax 
(562) 627-5210. 

SUPPLEMENTARY  INFORMATION:  On 
November  28.  2001  the  FAA  issued 
Emergency  AD  2001-24-51  for  MDHI 
Model  600N  helicopters  which  requires, 
within  5  hours  TIS.  inspecting  both 
upper  tailboom  attachments,  nutplates 
and  both  angles  for  a  crack  or  thread 
damage  and  repairing  or  replacing  any 
cracked  or  damaged  part  before  further 
flight.  Also  required  is  replacing  the 
upper  RH  bolt  with  a  new  bolt,  and  if 
the  upper  RH  bolt  is  broken,  replacing 
the  three  remaining  bolts  with  airworthy 
bolts  before  further  flight.  Adding  a 
washer  to  each  bolt  and  modifying  both 
upper  access  covers  are  also  required. 
Thereafter,  at  intervals  not  to  exceed  25 
hours  TIS,  inspecting  the  upper 
tailboom  attachments  and  repairing  or 
replacing  any  cracked  part  before 
further  flight  is  required.  That  action 
was  prompted  by  the  discovery  of  a 
cracked  bolt  on  a  helicopter.  Further 
inspection  revealed  cracking  on  bolts 
and  attachments  on  several  other 
helicopters.  This  condition,  if  not 
corrected,  could  result  in  failure  of  a 
tailboom  attachment,  loss  of  the 
tailboom,  and  subsequent  loss  of  control 
of  the  helicopter. 

The  FAA  has  reviewed  MD 
Helicopters,  Inc.  Service  Bulletin 
SB600N-O36,  dated  November  2,  2001 
(SB).  The  SB  describes  procedvu^s  for 
inspecting  the  tailboom  attach  fittings 
and  repairing  damaged  fittings.  In 
addition  to  those  procedures,  the  FAA 
has  determined  that  if  one  bolt  is 
broken,  all  four  bolts  must  be  replaced. 
Also,  we  have  determined  that  a  25- 
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hour  TIS  repetitive  inspection  of  the 
tailboom  attachments  is  required. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
MDHI  Model  600N  helicopters  of  the 
same  type  design,  the  f'AA  issued 
Emergency  AD  2001-24-51  to  prevent 
failure  of  a  tailboom  attachment,  loss  of 
the  tailboom,  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD 
requires  the  following: 

•  Within  5  hours  TIS: 

•  Remove  the  tailboom  fairing, 
tailboom,  and  both  upper  tailboom 
attachment  access  covers. 

•  Using  a  light  and  a  1  Ox  or  higher 
magnifying  glass,  inspect  for  a  crack  or 
damage: 

•  Both  upper  tailboom  attachments 
and  nutplates.  If  a  crack  or  thread 
damage  is  found,  replace  any  cracked  or 
damaged  attachments  or  nutplates  with 
an  airworthy  part  before  further  flight. 

•  Both  angles.  If  a  crack  is  found  on 
the  RH  angle,  before  further  flight, 
install  a  new  clip.  If  a  crack  is  found  on 
the  left-hand  angle,  before  further  flight, 
replace  or  repair  the  angle. 

•  Replace  the  upper  RH  tailboom 
attachment  bolt  with  a  new  bolt.  If  the 
upper  RH  bolt  is  found  broken,  before 
further  flight,  also  replace  the  three 
remaining  bolts. 

•  Add  a  washer  to  each  bolt. 

.  •  Modify  both  upper  access  covers. 

•  At  intervals  not  to  exceed  25  hours 
TIS,  using  a  borescope,  through  the  hole 
in  each  upper  access  cover,  inspect  the 
upper  tailboom  attachments  for  a  crack. 
Repair  or  replace  any  cracked  part  with 
an  airworthy  part  before  further  flight. 

The  actions  must  be  accomplished  in 
accordance  with  the  SB  described 
previously.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
structural  integrity  and  controllability  of 
the  helicopter.  Therefore,  the  previously 
stated  actions  are  required  within  5 
hours  TIS,  and  thereafter  at  the 
specified  time  intervals,  and  this  AD 
must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  November  28,  2001  to 
all  known  U.S.  owners  and  operators  of 
MDHI  Model  600N  helicopters.  These 
conditions  still  exist,  and  the  AD  is 

hereby  published  in  the  Federal 

Register  as  an  amendment  to  14  CFR 
39.13  to  make  it  effective  to  all  persons. 

The  FAA  estimates  that  33  helicopters 
of  U.S.  registry  will  be  affected  by  this 


AD.  It  will  take  approximately  2  work 
hours  per  helicopter  to  perform  the 
inspections,  8  work  hours  per  helicopter 
to  replace  the  bolts,  if  necessary,  and  20 
work  hours  to  repair  an  angle,  if 
necessary.  The  average  labor  rate  is  $60 
per  work  hour.  Required  parts  will  cost 
$50  for  each  inspection,  $200  to  replace 
the  bolts  on  each  helicopter,  and  $100 
to  repeiir  an  angle.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$41,050  ($28,050  to  inspect  and  replace 
the  bolts  on  each  helicopter  and  $13,000 
to  repair  10  helicopters). 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  wrritten  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  he 
needed. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW-57- 
AD."  The  postcard  will  be  date  stamped 
and  returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 


have  federalism  implications  Under 
Executive  Order  13132.  , 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends,  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39  ^ 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lOfilg),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2001-24-51     NfD  Helicopters,  Inc.: 

Amendment  39-12706.  Docket  No. 
2001-SW-57-AD. 

Applicability:  Model  600N  helicopters, 
.  serial  numbers  with  a  prefix  "RN"  and  003 
through  063.  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


X!a.At 


>I    DmoiGtor/ Vnl     B;7     Mn     71/Friflav     Anril    19     9nn9/RiilpQ   anH    RpDiilatinns 


17fl.17 


17936 


Federal  Register / Vol.  67.  No.  71 /Friday,  April  12.  2002 /Rules  and  Regulations 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  tailboom 
attachment,  loss  of  the  tailboom,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  5  hours  time-in-service  (TIS): 

(1)  Remove  the  tailboom  fairing  and 
tailboom.  Remove  both  upper  tailboom 
attachment  access  covers  in  accordance  with 
the  Accomplishment  Instructions,  paragraph 
2.B.(2)  of  MD  Helicopters.  Inc.  (MDHI) 
Service  Bulletin  SB600N-036,  dated 
November  1  2001  (SB). 

Note  2:  MDHI  CSP-HMI-2,  Section  53-40- 
30,  pertains  to  the  subject  of  this  AD. 

(2)  Using  a  light  and  a  lOx  or  higher 
magnifying  glass: 

(i)  Inspect  the  right  and  left  upper  tailboom 
attachments,  part  number  (P/N)  500N3422 
and  500N3422-3,  respectively,  for  a  crack  as 
shown  in  Figure  1  of  the  SB.  if  a  crack  is 
found,  replace  any  cracked  attachment  fitting 
with  an  airworthy  attachment  fitting  before 
further  flight. 

(ii)  Inspect  both  upper  tailboom  attachment 
nutplates  for  thread  damage  or  a  crack. 
Replace  any  damaged  or  cracked  nutplate 
with  an  airworthy  nutplate  before  further 
flight. 

(iii)  Inspect  both  angles  for  a  crack.  If  a 
crack  is  found  on  a  right-hand  angle,  P/N 
500N3429-O.  before  further  flight,  install  a 
new  clip  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2.B.(5)(c)  of  the  SB.  If  a  crack  is  found  on  the 
left-hand  angle,  P/N  500N3429-7,  before 
further  flight,  replace  the  angle  with  an 
airworthy  angle,  or  repair  the  angle  in 
accordance  with  FAA-approved  procedures. 

(3)  Replace  the  upper  right-hand  (pilot 
side)  tailboom  attachment  bolt  (bolt)  with  a 
new  bolt. 

(4)  If  the  removed  upper  pilot-side  bolt  is 
found  broken,  replace  the  remaining  three 
bolts  with  airworthy  bolts  before  further 
flight. 

(5)  Add  one  washer,  P/N  AN960C516 
(NAS1149C0563R)  or  AN960C616 
(NAS1149C0663R),  as  appropriate,  to  each 
tailboom  bolt  between  the  tailboom  and  the 
NAS1587  countersunk  washer.  A  minimum 
of  two  threads  must  extend  past  the  nutplate. 

(6)  Modify  both  access  covers  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B.(6).  of  the  SB. 

(b)  At  intervals  not  to  exceed  25  hours  TIS. 
using  a  borescope.  through  the  hole  in  each 
upper  access  cover,  inspect  the  right  and  left 
upper  tailboom  attachments,  nutplates.  and 
angles  for  a  crack.  If  a  crack  is  found,  replace 
or  repair  any  cracked  part  with  an  airworthy 
part  in  accordance  with  the  requirements  of 
this  AD  before  further  flight. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office 
(LAACX)).  FAA.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
LAACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  LAACO. 

(d)  Special  Hight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(e)  The  removal  of  the  upper  tailboom 
attachment  access  covers,  inspection  of  the 
tailboom  attachments,  installation  of  a  new 
clip,  and  modification  of  the  access  covers 
shall  be  accomplished  in  accordance  with  the 
Accomplishment  Instructions,  paragraphs 
2.B.(2),  2.B.(5)(c),  2.B.(6),  and  Figure  1,  of  MD 
Helicopters.  Inc.  Service  Bulletin  SB600N- 
036,  dated  November  2,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  MD 
Helicopters  Inc..  Attn:  Customer  Support 
Division.  4555  E.  McDowell  Rd.,  Mail  Stop 
M615-G048,  Mesa,  Arizona  85215-9734, 
telephone  1-800-388-3378.  fax  480-891- 
6782,  or  on  the  web  at 
www.mdhelicopters.com.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 
Counsel,  Southwest  Region.  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
April  29,  2002,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2001-24-51, 
issued  November  28,  2001,  which  contained 
the  requirements  of  this  amendment. 

Issued  in  Fort  Worth.  Texas,  on  April  2, 
2002. 
Eric  Bries. 

Acting  Manager,  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  02-8595  Filed  4-11-02;  8:45  am] 
BILUNG  CODE  491fr-13-P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 
RIN  3084-0069 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  OF  Certain  Home 
Appliances  and  Ottier  Products 
Required  Under  the  Energy  Policy  and 
Conservation  Act  ("Appliance  L^lMling 
Rule") 

agency:  Federal  Trade  Commission. 
action:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission") 
announces  that  the  ciurent  ranges  of 
comparability  for  clothes  washers  will 
remain  in  effect  until  fiulher  notice. 
Under  the  Appliance  Labeling  Rule 
("Rule"),  each  required  label  on  a 
covered  appliance  must  show  a  range, 
or  scale,  indicating  the  range  of  energy 


costs  or  efficiencies  for  all  models  of  a 
size  or  capacity  comparable  to  the 
labeled  model.  The  Commission 
publishes  the  ranges  annually  in  the 
Federal  Register  if  the  upper  or  lower 
limits  of  the  range  change  by  15%  or 
more  from  the  previously  published 
remge.  If  the  Commission  does  not 
publish  a  revised  range,  it  must  publish 
a  notice  that  the  prior  range  will  apply 
imtil  new  ranges  are  published.  The 
Commission  is  today  announcing  that 
the  ranges  published  on  May  1 1 .  2000 
will  remain  in  effect  until  new  ranges 
are  published. 

EFFECTIVE  DATE:  April  12.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hampton  Newsome,  Attorney.  Division 
of  Enforcement.  Federal  Trade 
Commission.  Washington,  DC  20580 
(202-326-2889);  hnewsome@ftc.gov. 
SUPPLEMENTARY  INFORMATION:  The  Rule 
was  issued  by  the  Commission  in 
1979.44  FR  66466  (Nov.  19.  1979).  in 
response  to  a  directive  in  the  Energy 
Policy  and  Conservation  Act  of  1975.' 
The  Rule  covers  eight  categories  of 
major  household  appliances,  including 
clothes  washers.  The  Rule  also  covers 
pool  heaters.  59  FR  49556  (Sept.  28. 
1994).  and  contains  requirements  that 
pertain  to  fluorescent  lamp  ballasts.  54 
FR  28031  (July  5.  1989),  certain 
plumbing  products.  58  FR  54955  (Oct. 
25. 1993).  and  certain  lighting  products. 
59  FR  25176  (May  13,  1994.  eff.  May  15. 

1995). 

The  Rule  requires  manufacturers  of  all 
covered  appliances  and  pool  heaters  to 
disclose  specific  energy  consumption  or 
efficiency  information  (derived  from  the 
DOE  test  procedures)  at  the  point  of  sale 
in  the  form  of  an  "EnergyGuide"  label 
and  in  catalogs.  It  also  requires 
manufacturers  of  furnaces,  central  air 
conditioners,  and  heat  pumps  either  to 
provide  fact  sheets  showing  additional 
cost  information,  or  to  be  listed  in  an 
industry  directory  showing  the  cost 
information  for  their  products.  The  Rule 
requires  manufacturers  to  include,  on 
labels  and  fact  sheets,  an  energy 
consumption  or  efficiency  figure  and  a 
"range  of  comparability."  This  range 
shows  the  highest  and  lowest  energy 
consumption  or  efficiencies  for  all 
comparable  appliance  models  so 
consiuners  can  compare  the  energy 
consumption  or  efficiency  of  other 
models  (perhaps  competing  brands) 
similar  to  the  labeled  mode.  The  Rule 
also  requires  manufacturers  to  include. 


>  42  U.S.C.  6294.  The  statute  also  requires  the 
Department  of  Energy  ("DOE")  to  develop  test 
procedures  that  measure  how  much  energy  the 
appliances  use,  and  to  determine  the  representative 
average  cost  a  consumer  pays  for  the  different  types 
of  energy  available. 
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}n  labels  for  some  products,  a  secondary 
jnergy  usage  disclosure  in  the  form  of 
an  estimated  annual  operating  cost 
based  on  a  specified  DOE  national 
average  cost  for  the  fuel  the  appliance 
uses. 

Section  305.8(b)  of  the  Rule  requires 
manufactiu"ers.  after  filing  an  initial 
report,  to  report  certain  information 
annually  to  the  Commission  by 
specified  dates  for  each  product  type.^ 
These  reports,  which  are  to  assist  the 
Commission  in  preparing  the  ranges  of 
comparability,  contain  the  estimated 
annual  energy  consumption  or  energy 
efficiency  ratings  for  the  appliances 
derived  from  tests  performed  pursuant 
to  the  DOE  test  procedures.  Because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models,  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 
To  keep  the  required  information 
consistent  with  these  changes,  imder 
Section  305 . 1 0  of  the  Rule,  the 
Commission  will  publish  new  ranges  if 
an  analysis  of  the  new  information 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  by  more 
than  15%.  Otherwise,  the  Commission 
will  publish  a  statement  that  the  prior 

(ranges  remain  in  effect  for  the  next  year. 
The  annual  reports  for  clothes 
washers  have  been  received  and 
analyzed  by  the  Commission.  The 
ranges  of  comparability  for  clothes 
washers  have  not  changed  by  more  than 
15%  from  the  current  ranges  for  this 
product  category.  Therefore,  the  current 
ranges  for  clothes  washers,  published  on 
May  11.  2000  (65  FR  30351).  will 
remain  in  effect.  Manufacturers  must 
continue  to  base  the  disclosures  of 
estimated  annual  operating  cost 
required  at  the  bottom  of  the 
EnergyGuide  for  clothes  washers  on  the 
2000  Representative  Average  Unit  Costs 
of  Energy  for  electricity  (8.03  cents  per 
kilo  Watt-hour)  and  natural  gas  (68.8 
cents  per  therm)  that  were  published  by 
DOE  on  February  7.  2000  (65  FR  5860). 
and  by  the  Commission  on  April  17. 
2000  (65  FR  20352). 

For  up-to-date  tables  showing  current 
range  and  cost  information  for  all 
covered  appliances,  see  the 
Commission's  Appliance  Labeling  Rule 
web  page  at  http://www.ftc.gov/ 
appliances. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances,  Labeling, 
Reporting  and  recordkeeping 
requirements. 


-  Reports  for  clothes  washers  are  due  March  1. 


The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 
By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  02-8859  Filed  4-11-02;  8:45  am) 
BILUNG  CODE  675(M)1-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  TotMcco  and 
Firearms 

27  CFR  Part  20 

[T.D.  ATF— 476;  Notice  No.  923) 

RIN  1S12-AB57 

Distribution  and  Use  of  Denatured 
Alcohol  and  Rum  (2000R-291P) 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Final  rule  (Treasury  Decision). 

SUMMARY:  This  final  rule  amends  the 
regulations  in  part  20  of  title  27  of  the 
Code  of  Federal  Regulations  by 
eliminating  the  requfrement  for  users 
and  dealers  of  specially  denatined 
spirits  (SDS)  to  file  a  bond.  It  also 
liberalizes  certain  qualification 
requirements  relating  to  industrial 
alcohol  user  permits. 
DATES:  This  rule  is  effective  on  Jime  11, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
M.  Cesser,  Regulations  Division,  Biu'eau 
of  Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue  NW., 
Washington,  DC  20226,  (202-927-9347) 
or  e-mail  at 
LMGesser@atfhq.atf.treas.gov. 

SUPPLEMENTARY  INFORMATION: 

Background  on  Specially  Denatured 
Spirits 

Specially  denatured  spirits  (SDS)  are 
alcohol  or  rum  that  have  been  treated 
with  denaturants  to  make  them  unfit  for 
beverage  use.  SDS  include  specially 
denatured  alcohol  (SDA)  and  specially 
denatured  mm  (SDR).  A  user  purchases 
SDS  to  use  in  a  process  or  in  the 
manufactvue  of  a  substance,  preparation, 
or  product  requiring  SDS.  SDS  have 
many  uses,  such  as: 

•  In  laboratories  as  a  solvent,  for 
cleansing  purposes,  or  in  the 
preparation  of  indicator  solutions  and 
reagents. 

•  In  the  manufacture  of  such  articles 
as  perfumes,  proprietary  solvents, 
tobacco  flavors,  lotions,  and  sprays. 


•  In  conversion  processes  to  produce 
other  substances,  such  as  vinegar  or 
ethyl  acetate. 

An  industrial  alcohol  user  perinit  is 
needed  to  procure,  use,  recover,  or  deal 
in  SDS.  To  obtain  an  industrial  alcohol 
user  permit,  certain  registration  ' 
requirements  must  be  met.  These 
requirements  may  include  the 
submission  of  a  detailed  application 
with  supporting  data,  the  payment  of 
special  (occupational)  tax  (SOT),  and 
the  acquisition  of  bond  coverage.  Once 
such  registration  requirements  are  met. 
the  applicant  is  issued  an  industrial 
alcohol  user  pennit  and  may  commence 
conducting  any  of  the  uses  authorized 
under  the  law  and  regulations  for 
industrial  alcohol  user  permittees.  The 
permittee  is  allowed  to  purchase  and 
acquire  alcohol  from  a  bonded  dealer  or 
a  registered  distilled  spirits  plant  (DSP) 
free  of  the  excise  tax  payments  normally 
required  by  the  DSP  proprietor.  For  this 
reason.  SDS  authorized  uses  are  limited 
or  restricted  under  the  law.  Any 
permittee  who  uses  SDS  in  a  manner 
that  violates  the  laws  and  regulations 
becomes  liable  for  the  tax  and  other 
provisions  of  the  Internal  Revenue  Code 
of  1986.  26  U.S.C.  5001(a)(5). 

Notice  of  Proposed  Rulemaking  .: 

On  July  17,  2001.  ATF  published  a 
notice  of  proposed  rulemaking  (NPRM) 
Notice  No.  923.  to  solicit  public 
comment  on  proposed  regulations  that 
would  eliminate  the  requirement  for 
users  or  dealers  of  SDS  to  file  a  bond. 
ATF  also  proposed  to  liberalize  certain 
qualification  requirements  relating  to 
industrial  alcohol  user  permits.  The 
public  was  invited  to  submit  written 
comments  on  this  notice  for  a  period  jof 
sixty  (60)  days  ending  September  17, 
2001. 

Comments  on  the  NPRM 

We  received  two  comments  as  a  result 
of  Notice  No.  923.  The  first  was  from  an 
industry  member  who  agreed  with  our 
proposal  but  suggested  that  in  addition 
to  eliminating  the  requirement  for  users 
of  SDS  to  file  a  bond,  we  should 
eliminate  the  same  requirement  for 
dealers  of  SDS.  While  the  original  notice 
may  not  be  clear,  the  intent  of  oiu 
suggested  language  is  to  eliminate  the 
bond  requirement  for  both  users  and 
dealers.  We  have  rewritten  our 
backgroimd  material  to  make  that 
clarification. 

We  received  a  second  comment  after 
the  close  of  the  comment  period  from 
the  Stuety  Association  of  America 
opposing  our  proposal.  The  Association 
indicated  that  the  bond  requirement 
should  not  be  eliminated  because  it 
jprovides  two  valuable  services  to  ATF: 
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(1)  The  bond  is  available  to  pay 
required  taxes  in  the  event  the  permit 
holder  uses  the  SDS  improperly;  and 

(2)  The  surety  provides  pre- 
qualification  so  that  ATE  can  be  assured 
that,  in  the  surety's  estimation,  the 
applicant  is  capable  of  complying  with 
the  terms  of  the  permit. 

ATF  agrees  that  bond  requirements 
had  reduced  the  risk  of  tax  revenue 
losses.  Our  recent  experience  indicates 
that  SDS  users  and  dealers  pose  a 
minimal  risk  to  the  revenue.  Further, 
the  elimination  of  the  bond  requirement 
does  not  leave  the  ATF  without  a  means 
to  recover  revenues.  Any  permit  holder 
who  uses  SDS  in  a  manner  that  violates 
the  laws  and  regulations  is  still  directly 
liable  for  the  tax  as  provided  in  26 
U.S.C.  5001(a){5). 

In  summary,  ATF  has  concluded  that 
the  bond  requirement  in  27  CFR  part  20 
is  now  unnecessary  to  protect  the 
revenue,  and  the  proposal  to  eliminate 
the  bond  requirement  for  users  and 
dealers  of  SDS  has  been  adopted  in  this 
final  rule. 

Bonds  and  Consents  of  Surety 

Section  5272  of  the  Internal  Revenue 
Code  of  1986  provides  that  bond 
coverage  may  be  required  as  a  part  of 
the  industrial  alcohol  user  permit 
qualification  process.  Prior  to  1985,  the 
regulations  required  applicants  (other 
than  States,  political  subdivisions,  and 
the  District  of  Colimibia)  who  wished  to 
obtain  more  than  120  gallons  of  SDS  per 
year,  to  submit  an  hadustrial  Alcohol 
Bond,  ATF  Form  5150.25.  hi  1985.  the 
SDS  regulations  were  revised  and  the 
exemption  fi-om  bond  coverage  was 
expanded.  See.  T.D.  ATF-199,  (50  FR 
9152),  published  on  March  6,  1985. 
Under  those  revisions,  the  percentage  of 
users  of  SDS  who  were  exempt  from 
filing  a  surety  bond  increased  from  43 
percent,  imder  the  prior  regidations.  to 
75  percent  under  the  adopted 
regulations. 

Subpart  E  of  27  CFR  part  20  still 
reflects  that  expansion  today. 
Specifically,  applicants  (other  than 
States,  political  subdivisions,  and  the 
District  of  Columbia)  who  wish  to 
obtain  more  than  5,000  gallons  of  SDS 
per  year  must,  in  addition  to  other 
requirements,  submit  an  Industrial 
Alcohol  Bond.  ATF  Form  5150.25. 

Based  on  the  post- 1985  experience  in 
administering  part  20.  ATF  has 
determined  that  bond  coverage  should 
no  longer  be  required  of  any  applicant 
for  an  industrial  alcohol  use  permit. 
Additionally.  ATF  believes  that 
elimination  of  the  bond  requirement 
under  subpart  E  will  result  in 
substantially  reduced  administrative 
and  financial  burdens  on  industrial 


alcohol  permittees.  Therefore.  ATF  is 
eliminating  the  requirement  for  users 
and  dealers  of  SDS  to  file  a  bond. 

Qualification  Requirements 

Section  5271  of  the  Internal  Revenue 
Code  of  1986  requires  the  submission  of 
an  application  before  a  permit  may  be 
issued  to  procure,  deal  in,  or  use  SDS. 
Current  regulations  require  the 
submission  of  a  detailed  application 
with  supporting  data  by  all  applicants. 
The  appropriate  ATF  officer  is 
authorized  to  waive  some  of  the 
application  and  supporting  data 
requirements  for  applicants  who  are  a 
State,  political  subdivisions  thereof,  or 
the  District  of  Columbia,  or  whose 
aimual  withdrawal  and  sale  or  usage  of 
SDS  will  not  exceed  5.000  proof  gallons. 

ATF  has  determined  that  this  waiver 
should  be  available  to  all  applicants 
when  the  appropriate  ATF  officer 
concludes  that  the  revenue  is 
adequately  protected  with  respect  to  the 
person  submitting  the  application  and 
that  there  is  no  hindrance  to  the 
effective  administration  of  part  20. 
Therefore,  ATF  is  amending  the 
regulations  to  allow  the  appropriate 
ATF  officer  to  waive  detailed 
applications  with  supporting  data  for  all 
applicants. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
Chapter  35.  and  its  implementing 
regulations.  5  CFR  part  1320,  do  not 
apply  to  this  rule  because  there  are  no 
new  reporting  or  recordkeeping 
requirements. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
nuinber  of  small  entities.  The 
regulations  will  simplify  the 
qualification  process  for  an  industrial 
alcohol  user  permit  by  eliminating  the 
requirement  to  obtain  a  bond.  A  copy  of 
the  proposed  rule  was  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  26  U.S.C.  7805(f).  No  comments 
were  received. 

Executive  Order  12866 

This  regvdation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  rule  is  not  subject  to  the  analysis 
required  by  this  Executive  Order. 

Drafting  Information 

The  principal  author  of  this  document 
is  Lisa  M.  Cesser.  Regulations  Division. 


Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  20 

Administrative  practice  and 
procedure.  Advertising,  Alcohol  and 
alcohol  beverages.  Authority 
delegations.  Claims,  Excise  taxes. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  ATF  is  amending  title  27  of 
the  Code  of  Federal  Regulations,  chapter 
1,  as  follows: 

PART  20— DISTRIBUTION  AND  USE  OF 
DENATURED  ALCOHOL  AND  RUM 

Paragraph  1.  The  authority  citation 
for  27  CFR  part  20  continues  to  read  as 
follows: 

Authority:  26  U.S.C.  5001.  5206.  5214, 
5271-5275,  5311,  5552,  5555,  5607.  6065. 
7805. 

§20.3    [Amended] 

Par.  2.  Amend  §  20.3  by  removing  the 
reference  to  "31  CFR  Part  225— 
Acceptance  of  Bonds,  Notes,  or  Other 
Obligations  Issued  or  Guaranteed  by  the 
United  States  as  Security  in  Lien  of 
Surety  or  Sureties  on  Penal  Bonds." 

§20^1    [Amended] 

Par.  3.  Amend  §  20.21(a)  by  removing 
the  word  "bonds"  from  the  first 
sentence. 

§20.22    [Amended] 

Par.  4.  Amend  §  20.22  as  follows: 

a.  Remove  paragraph  (a)(3);  emd 

b.  Redesignate  paragraph  (a)(4)  as 
paragraph  (a)(3). 

§20.26    [Removed] 

Par.  5.  Remove  §  20.26. 

Par.  6.  Amend  §  20.43  by  revising 
paragraphs  (a)(2)  and  (b)  to  read  as 
follows: 

§  20.43    Exceptions  to  application 
requirements. 

(a)*  *  * 

(2)  Applications,  Form  5150.22,  filed 
by  applicants,  where  the  appropriate 
ATF  officer  has  determined  that  the 
waiver  of  such  requirements  does  not 
pose  any  jeopardy  to  the  revenue  or  a 
hindrance  of  the  effective 
administration  of  this  part. 
*        *        •        •        * 

(b)  The  waiver  provided  for  in  this 
section  will  terminate  for  a  permittee, 
other  than  States  or  political 
subdivisions  thereof  or  the  District  of 
Columbia,  when  the  appropriate  ATF 
officer  determines  that  the  conditions 
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justifying  the  waiver  no  longer  exist.  In 
this  case,  the  permittee  will  furnish  the 
information  in  respect  to  the  previously 
waived  items,  as  provided  in 
S  20.56(a)(2). 

Par.  7.  Revise  the  second  sentence  of 
§  20.58  to  read  as  follows: 

§  20.58    Adoption  of  documents  by  a 
fiduciary. 

*  *  *  The  fiduciary  may  adopt  the 
formulas  and  statements  of  process  of 
the  predecessor.  *  *  * 

§20.59    [Amended] 

Par.  8.  Amend  §  20.59  as  follows: 

a.  Remove  paragraph  (b); 

b.  Redesignate  paragraph  (c)  as 
)aragraph  (b);  and 

c.  Redesignate  paragraph  (d)  as 
paragraph  (c). 

§20.61     [Amended] 

Par.  9.  Amend  §  20.61  by  removing 
the  last  sentence  of  the  text. 

<  120.62    [Amended] 

Par.  10.  Amend  §  20.62  as  follows: 

a.  Remove  the  paragraph  letter  and 
itle  designation  "(a)  Permit';  and 

b.  Remove  paragraph  (b). 

§20.68    [Amended] 

Par.  11.  Amend  §  20.68  as  follows: 

a.  Remove  paragraph  (b);  and 

b.  Redesignate  paragraph  (c)  as 
)aragraph  (b). 

Subpart  E— {Removed] 

Par.  12.  Remove  and  reserve  Subpart 
—Bonds  and  Consents  of  Surety. 
Par.  13.  Revise  paragraph  (c)  of 
1 20.175  to  read  as  follows: 

§  20.175    Shipment  for  account  of  another 
teaier. 


(a)  The  dealer  who  ordered  the 
shipment  shall  be  liable  for  the  tax 
while  the  specially  denatured  spirits  are 
in  transit  and  the  person  actually 
shipping  the  specially  denatured  spirits 
shall  not  be  liable. 

§20.177    [Amended] 

Par.  14.  Amend  paragraph  (b)  of 
§  20.177  by  removing  the  word 
"bonded"  in  the  first  sentence. 

§20.232    [Amended] 

Par.  15.  Amend  §  20.232  as  follows: 

a.  Remove  paragraph  (b);  and 

b.  Redesignate  paragraph  (c)  as 
jaragraph  (b). 

§20.241    [Amended] 

Par.  16.  Amend  §  20.241  by  removing 
the  words  "and  filing  of  a  bond  are"  and 
add.  in  their  place,  the  word  "is." 


Signed:  February  11,  2002. 
Bradley  A.  Buckles, 
Director. 

Approved:  March  11,  2002. 
Timothy  E.  Skud, 
Acting  Deputy  Assistant  Secretary 
(Regulatory,  Tariff  and  Trade  Enforcement). 
[FR  Doc.  02-8523  Filed  4-11-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[NV  021-0049a;  FRL-7167-3] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Nevada 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUIMMARY:  EPA  is  approving  the 
maintenance  plan  for  the  Steptoe  Valley 
Central  area  in  Nevada  and  granting  the 
request  submitted  by  the  State  to 
redesignate  this  area  from 
nonattainment  to  attainment  for  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  sulfur  dioxide  (SO2). 
Elsewhere  in  this  Federal  Register,  we 
are  proposing  approval  and  soliciting 
written  comment  on  this  action;  if 
adverse  written  comments  are  received, 
we  will  withdraw  the  direct  final  rule 
and  address  the  comments  received  in 
a  new  final  rule;  otherwise  no  further 
rulemaking  will  occur  on  this  approval 
action. 

DATES:  This  direct  final  rule  is  effective 
June  11,  2002,  without  further  notice, 
unless  we  receive  adverse  comments  by 
May  13,  2002.  If  we  receive  such 
comments,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register  to 
notify  the  public  that  this  rule  will  not 
take  effect. 

ADDRESSES:  Please  address  your 
comments  to  the  EPA  contact  below. 
You  may  inspect  and  copy  the 
rulemaking  docket  for  this  notice  at  the 
following  location  during  normeil 
business  hours:  Environmental 
Protection  Agency,  Region  9,  Air 
Division,  Air  Plaiming  Office  (AIR-2), 
75  Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

Copies  of  the  SIP  materials  are  also 
available  for  inspection  at  the  Nevada 
Division  of  Environmental  Protection, 
333  W.  Nye  Lane,  Carson  City,  NV 
89710. 

FOR  FURTHER  INFORMATION  CONTACT: 


Valerie  Cooper,  Grants  and  Program 
Integration  Office  (AIR-a),  Air 
Division,  U.S.  EPA,  Region  9.  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901.  Telephone:  (415)  947- 
4103.  E-mail:  Cooper.VaIene@epa.gov 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us," 

and  "oin"  refer  to  EPA. 

Table  of  Contents 

I.  Summary  of  Action 

II.  Introduction 

A.  What  National  Ambient  Air  Quality 
Standards  are  Considered  in  Today's 
Rulemaking? 

B.  What  Is  a  State  Implementation  Plan? 

C.  What  Is  the  Bacicground  for  this  Action? 

D.  What  Are  the  Applicable  CAA 
Provisions  for  SO2  Nonattainment  Area 
Plans? 

E.  What  Are  the  Applicable  Provisions  for 
SO2  Maintenance  Plans  and 
Redesignation  Requests? 

III.  Review  of  the  Nevada  State  submittals 

Addressing  these  Provisions? 

A.  Is  the  Maintenance  Plan  Approvable? 

B.  Has  the  State  Met  the  Remaining 
Maintenance  Plan  Provisions? 

C.  Has  the  State  Met  the  Redesignation 
Provisions  of  CAA  Section  107(d)(3)(E)? 

IV.  Final  Action 

V.  Administrative  Requirements 

L  Summary  of  Action 

We  are  approving  the  maintenance 
plan  for  the  Steptoe  Valley — Central  SO2 
nonattainment  area  ("Steptoe  Valley").' 
We  are  also  approving  the  State  of 
Nevada's  request  to  redesignate  the 
Steptoe  Valley  area  from  nonattainment 
to  attainment  for  the  primary  SO2 
NAAQS. 

n.  Introduction 

A.  What  National  Ambient  Air  Quality 
Standards  Are  Considered  in  Today's 
Rulemaking? 

Sulfur  dioxide  is  the  pollutant  that  is 
the  subject  of  this  action.  The  NAAQS 
are  safety  thresholds  for  certain  ambient 
air  pollutants  set  to  protect  public 
health  and  welfare.  SO2  is  among  the 
ambient  air  pollutants  for  which  we 
have  established  a  health-based 
standard. 

SO2  causes  adverse  health  effects  by 
reducing  lung  function,  increasing 
respiratory  illness,  altering  the  lung's 
defenses,  and  aggravating  existing 
cardiovascular  disease.  Children,  the 
elderly,  and  people  with  asthma  are  the 
most  vulnerable.  SO:  has  a  variety  of 


'  For  the  definition  of  the  Steptoe  Valley— Central 
nonattainment  area,  see  40  CFR  81.329.  The 
Northern  and  Southern  areas  of  Steptoe  Valley 
hydrographic  area  179  are  not  nonattainment  for  the 
S02  NAAQS.  These  areas  are  designated  as  "cannot 
be  classified."  Steptoe  Valley  is  a  sparsely 
populated  area  in  White  Pinp  County  in  the 
northeastern  portion  of  Nevada. 
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additional  impacts,  including  acidic 
deposition,  damage  to  crops  and 
vegetation,  and  corrosion  of  natural  and 
man-made  materials. 

There  are  both  short-  and  long-term 
primary  NAAQS  for  SO:.  The  short-term 
(24-hour)  standard  of  0.14  parts  per 
million  (ppm)  or  365  micrograms  per 
cubic  meter  (ng/m3)  is  not  to  be 
exceeded  more  than  once  per  year.  The 
long-term  standard  specifies  an  annual 
arithmetic  mean  not  to  exceed  0.030 
ppm  (80  ng/m3).2  The  primary 
standards  were  established  in  1972.  (See 
40  CFR  50.4  and  40  CFR  part  50. 
Appendix  A). 

B.  What  Is  a  State  Implementation  Plan? 

The  Clean  Air  Act  requires  states  to 
attain  and  maintain  ambient  air  quality 
equal  to  or  better  than  the  NAAQS.  The 
state's  commitments  for  attaining  and 
maintaining  the  NAAQS  are  outlined  in 
the  State  Implementation  Plan  (or  SIP) 
for  that  state.  The  SIP  is  a  planning 
document  that,  when  implemented,  is 
designed  to  ensure  the  achievement  of 
the  NAAQS.  Each  state  currently  has  a 
SIP  in  place,  and  the  Act  requires  that 
SIP  revisions  be  made  periodically  as 
necessary  to  provide  continued 
compliance  with  the  standards. 

SIPs  include,  among  other  things,  the 
following:  (1)  An  inventory  of  emission 
sources;  (2)  statutes  and  regulations 
adopted  by  the  state  legislature  and 
executive  agencies;  (3)  air  quality 
analyses  that  include  demonstrations 
that  adequate  controls  are  in  place  to 
meet  the  NAAQS:  and  (4)  contingency 
measures  to  be  undertaken  if  an  area 
fails  to  attain  the  standard  or  make 
reasonable  progress  toward  attainment 
by  the  required  date. 

The  state  must  make  the  SIP  available 
for  public  review  and  comment  through 
a  public  hearing,  it  must  be  adopted  by 
the  state,  and  submitted  to  us  by  the 
Governor  or  his  designee.  We  take 
federal  action  on  the  SIP  submittal  thus 
rendering  the  rules  and  regulations 
federally  enforceable.  The  approved  SIP 
serves  as  the  state's  commitment  to  take 
actions  that  will  reduce  or  eliminate  air 
quality  problems.  Any  subsequent 
revisions  to  the  SIP  must  go  through  the 
formal  SIP  revision  process  specified  in 
the  Act. 


-The  secondary  SO:  NAAQS  (3-hour)  of  0.50 
ppm  (1.300  ug/m3)  is  not  to  be  exceeded  more  than 
once  per  year.  Secondary  NAAQS  are  promulgated 
to  protect  welfare.  The  Steptoe  Valley  is  not 
classified  nonattainment  for  the  secondary- 
standard,  and  this  aciion  relates  only  to  the  primary 
NAAQS. 


C.  What  Is  the  Background  for  This 
Action? 

1.  When  Was  the  Nonattainment  Area 
Established? 

In  1906,  a  copper  smelter  was  built  in 
the  town  of  McGill,  Nevada  by  the 
Nevada  Copper  Company.  This 
company  later  becime  the  Nevada 
Mines  Division  of  the  Kennecott 
Minerals  Company  (Kennecott).  The 
smelter  was  the  largest,  and  only 
significant  source,  of  sulfur  dioxide 
(SO  2)  in  the  Steptoe  Valley.  Steptoe 
Valley  is  a  discrete  hydrologic  unit 
(Hydrographic  Basin  1 79)  in 
northeastern  Nevada  and  is  divided  into 
three  subareas:  the  central  area,  the 
southern  area,  and  the  northern  area. 

On  March  3,  1978,  at  43  FR  8962,  we 
designated  Steptoe  Valley  as  a  primary 
SO;  nonattainment  area  based  on 
monitored  violations  of  the  primary  SO2 
NAAQS  in  the  area  between  1975  and 
1977.  Prior  to  this  date,  we  disapproved 
the  SIP  for  the  Nevada  Intrastate  Region 
(the  original  name  of  the  area)  because 
the  plan  did  not  adequately  provide  for 
attainment  and  maintenance  of  the  SO: 
NAAQS. 

Based  on  dispersion  modeling 
prepared  for  the  State,  we  proposed  to 
redesignate  the  northern  and  southern 
portions  of  the  Steptoe  Valley  on  March 
10,  1982  (47  FR  10243)  and  published 
the  final  redesignation  on  May  14,  1982 
(47  FR  20773).  This  process  formally 
changed  the  southern  and  northern 
areas  to  "cannot  be  classified"  or 
attainment  for  SO:. 

On  the  date  of  enactment  of  the  1990 
Clean  Air  Act  Amendments,  SO:  areas, 
including  the  pre-existing  SO: 
nonattainment  areas,  meeting  the 
conditions  of  section  107(d)  of  the  Act 
were  designated  nonattainment  for  the 
SO:  NAAQS  by  operation  of  law.  Thus, 
the  Steptoe  Valley-Central  area 
remained  nonattainment  for  the  primary 
SO:  NAAQS  following  enactment  of  the 
1990  CAA  Amendments  on  November 
15.  1990. 

2.  How  Has  the  SIP  Addressed  CAA 
Provisions? 

In  1975.  we  promulgated  controls  for 
the  Kennecott  Copper  Company  smelter, 
the  source  whose  emissions  caused  the 
SO:  violations  monitored  in  the  area. 
See  40  CFR  52.1475.  promulgated  at  40 
FR  5511.  February  6, 1975.  as  amended 
at  51  FR  40676,  November  7,  1986.  The 
smelter  was  subject  to  these 
requirements  and  to  nonferrous  smelter 
orders  issued  by  the  State. 


3.  What  is  the  Current  Status  of  the 
Area? 

On  June  16, 1983,  the  smelter  ceased 
all  operation.  On  July  10,  1987, 
Kennecott  allowed  all  air  quality 
permits  to  expire.  Subsequently  all 
copper  smelting  equipment  was 
removed  from  the  McGill  facility  in 
November  of  1990,  and  the  building  that 
housed  the  smelter  operation  was 
dismantled  in  May  of  1990.  Finally,  on 
September  6, 1993,  Kennecott 
demolished  the  750  foot  stack  which 
was  the  last  remaining  vestige  of  copper 
smelting  operation.  The  smelter  tailings 
piles  have  been  re-vegetated  and  pose 
no  threat  of  emissions.  The  area  remains 
sparsely  settled,  and  there  are  no 
industrial  or  commercial  activities  in  or 
near  the  nonattainment  area. 

Ambient  air  quality  monitoring  from 
1979  to  1983  indicates  there  were  no 
violations  during  the  last  years  of  the 
smelter  operation.  The  monitor  was 
removed  when  the  smelter  shut  down. 

D.  What  Are  the  Applicable  CAA  , 

Provisions  for  SO2  Nonattainment  Area 
Plans? 

The  air  quality  planning  requirements 
for  SO:  nonattainment  areas  are  set  out 
in  subparts  1  and  5  of  title  I  of  the  Act. 
We  have  issued  guidance  in  a  General 
Preamble  describing  our  views  on  how 
we  will  review  SIPs  and  SIP  revisions 
submitted  under  title  I  of  the  Act. 
including  those  containing  SO: 
nonattainment  area  and  maintenance 
area  SIP  provisions.  57  FR  13498  (April 
16,  1992);  57  FR  18070  (April  28.  1992). 
The  General  Preamble  discusses  our 
interpretation  of  the  title  I  requirements, 
and  lists  SO:  policy  and  guidance 
documents. 

1.  What  Statutory  Provisions  Apply? 
CAA  Sections  191  and  192  address 
requirements  for  SO:  nonattainment 
areas  designated  subsequent  to 
enactment  of  the  1990  CAA 
Amendments  and  areas  lacking  fully 
approved  SIPs  immediately  before 
enactment  of  the  1990  Clean  Air  Act 
Amendments.  Steptoe  Valley  falls  into 
neither  of  these  categories  and  is 
therefore  subject  to  the  requirements  of 
subpart  1  of  title  I  of  the  CAA  (Sections 
171-1793).*  Section  172  of  this  subpart 
contains  provisions  for  nonattainment 
plans  in  general;  these  provisions  were 
not  significantly  changed  by  the  1990 


^  In  1975,  we  disapproved  Nevada's  Article  8.1.3 
and  the  control  strategy  for  the  Nevada  Intrastate 
Region  and  promulgated  regulations  for  the  smelter 
(40  CFR  51.1475).  Later,  Nevada  issued  a 
nonferrous  smeller  order  pursuant  to  Section  1 19  of 
the  CAA  as  amended  in  1977,  and  the  smelter  was 
permanently  closed  shortly  after  the  State  issued  a 
second  order. 
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CAA  Amendments.  Among  other 
requirements.  CAA  Section  172 
provides  that  SIPs  must  assure  that 
reasonably  available  control  measures 
(RACM)  (including  such  reductions  in 
emissions  from  existing  sources  in  the 
area  as  may  be  obtained  through  the 
adoption,  at  a  minimiun,  of  reasonably 
available  control  technology  (RACT)) 
shall  be  implemented  as  expeditiously 
as  practicable  and  shall  provide  for 
attainment. 

B.  What  Are  the  Applicable  Provisions 
for  SO2  Maintenance  Plans  and 
Redesignation  Requests? 

1.  What  Are  the  Statutory  Provisions? 

I  a.  CAA  Section  107(d)(3)(E). 

The  1990  CAA  Amendments  revised 
section  107(d)(3)(E)  to  provide  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment: 

(1)  The  area  must  have  attained  the 
applicable  NAAQS; 

(2)  The  area  has  met  all  relevant 
requirements  under  section  110  and  Part 
D  of  the  Act; 

(3)  The  area  has  a  fully  approved  SIP 
under  section  llO(k)  of  the  Act; 

(4)  The  air  quality  improvement  must 
be  permanent  and  enforceable;  and, 

(5)  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  1 75 A  of  the  Act. 

b.  CAA  Section  175A. 

CAA  section  1 75A  provides  the 
general  framework  for  maintenance 
plans.  The  maintenance  plan  must 
provide  for  maintenance  of  the  NAAQS 
for  at  least  10  years  after  redesignation. 
including  any  additional  control 
measures  as  may  be  necessary  to  ensure 
such  maintenance.  In  addition, 
maintenance  plans  are  to  contain  such 
contingency  provisions  as  we  deem 
necessary  to  assure  the  prompt 
correction  of  a  violation  of  the  NAAQS 
that  occurs  after  redesignation.  The 
contingency  measures  must  include,  at 
a  minimum,  a  requirement  that  the  state 
will  implement  all  control  measures 
contained  in  the  nonattainment  SIP 
prior  to  redesignation.  Beyond  these 
provisions,  however,  CAA  section  1 75 A 
does  not  define  the  content  of  a 
maintenance  plan. 

2.  What  General  EPA  Guidance  Applies 
to  Maintenance  Plans? 


Ouj  primary  general  guidance  on 
maintenance  plans  and  redesignation 
requests  is  a  September  4,  1992  memo 
from  John  Calcagni,  entitled 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment" 
("Calcagni  Memo").  Specific  guidance 
on  SO  2  redesignations  also  appears  in  a 


January  26, 1995  memo  from  Sally  L. 
Shaver,  entitled  "Attaiimient 
Determination  Policy  for  Sulfur  Dioxide 
Nonattainment  Areas"  ("Shaver 
Memo"). 

3.  What  Are  the  Requirements  for 
Redesignation  of  Single-Source  SO: 
Nonattainment  Areas  in  the  Absence  of 
Monitored  Data? 

Our  historic  redesignation  policy  for 
SO2  has  called  for  8  quarters  of  clean 
ambient  air  quality  data  as  a  necessary 
prerequisite  to  redesignation  of  any  area 
to  attaiimient.  On  October  18.  2000.  we 
issued  a  policy  to  provide  guidance  on 
SO:  maintenance  plan  requirements  for 
an  area  lacking  monitored  ambient  data, 
if  the  area's  historic  violations  were 
caused  by  a  major  point  source  that  is 
no  longer  in  operation.  See  memo  from 
John  S.  Seitz.  entitled  "Redesignation  of 
Sulfur  Dioxide  Nonattainment  Areas  in 
the  Absence  of  Monitored  Data"  ("Seitz 
Memo").  In  order  to  allow  for  these 
areas  to  qualify  for  redesignation  to 
attainment,  this  policy  requires  that  the 
maintenance  plan  address  otherwise 
applicable  provisions,  and  include: 

(1)  Emissions  inventories  representing 
actual  emissions  when  violations 
occiured;  current  emissions;  and 
emissions  projected  to  the  10th  year 
after  redesignation; 

(2)  Dispersion  modeling  showing  that 
no  NAAQS  violations  vnU  occur  over 
the  next  10  years  and  that  the  shutdown 
source  was  the  dominant  cause- of  the 
high  concentrations  in  the  past; 

(3)  Evidence  that  if  the  shutdown 
source  resumes  operation  it  would  be 
considered  a  new  source  and  be 
required  to  obtain  a  permit  under  the 
Prevention  of  Significant  Deterioration 
provisions  of  the  CAA;  and 

(4)  A  commitment  to  resume 
monitoring  before  any  major  SOx  source 
commences  operation. 

m.  Review  of  the  Nevada  State 
Submittals  Addressing  these  Provisions 

A.  Is  the  Maintenance  Plan  Appravable? 

1.  Did  the  State  Meet  the  CAA 
Procedural  Provisions? 

On  February  14. 1995.  the  Nevada 
Division  of  Environmental  Protection 
(NDEP)  submitted  to  EPA  the 
"Redesignation  Request  and 
Maintenance  Plan  for  the  National 
Sulfur  Dioxide  Standard — Central 
Steptoe  Valley"  ("Maintenance  Plan"). 
The  State  adhered  to  its  SIP  adoption 
procedures.  This  submittal  became 
complete  by  operation  of  law  6  months 
later.  A  supplement  to  the  Maintenance 
Plan  was  provided  in  the  form  of  a  letter 
from  Allen  Biaggi,  Administrator, 
Nevada  Division  of  Environmental 


Protection,  to  Wayne  Nastri,  Regional 
Administrator,  EPA  Region  DC,  dated 
February  27,  2002  ("Biaggi  letter"). 

2.  Does  the  Area  Qualify  for  Review 
under  the  Seitz  Memo? 

a.  Were  the  Area's  Violations  Caused 
by  a  Major  Point  Source  of  SOx 
Emissions  That  Is  No  Longer  in  * 
Operation? 

As  discussed  above,  the  only  non- 
negligible  source  of  SOx  emissions 
within  the  Steptoe  Valley 
nonattainment  area  was  the  Kennecott 
McGill  copper  smelter,  which  ceased 
operation  in  1983.  NDEP  removed  the 
SO2  monitor  at  that  time,  the  smelter 
operating  permits  expired  in  1987,  the 
smelting  equipment  was  removed  over  a 
period  of  years,  and  the  smelter  stack 
was  demolished  in  1993.  No  new 
sources  of  SO2  have  located  in  the  area. 
Thus,  the  Steptoe  Valley  meets  this 
criterion  for  review  under  the  Seitz 
Memo. 

b.  Has  the  State  Met  the  Requirements 
of  the  Seitz  Memo? 

As  discussed  below,  the  State  has 
addressed  the  requirements  in  the  Seitz 
Memo  for  emissions  inventories, 
modeling,  permitting  of  major  new 
sources,  and  agreement  to  commence 
monitoring  if  a  new  major  source  locates 
in  the  area.  Therefore,  the  State  has  met 
the  special  criteria  in  the  Seitz  Memo 
for  approval  of  maintenance  plans  and 
redesignation  requests. 

(1)  Emissions  Inventory.  The  State 
provided  the  3  emissions  inventories 
specified  in  the  Seitz  Memo  for  the 
sources  in,  and  within  50  kilometers  of, 
the  Steptoe  Valley  nonattainment  area. 
For  a  representative  year  when  the 
copper  smelter  was  in  operation  (1978), 
direct  SOx  emissions  from  smelting 
operations  were  71,754  tons  per  year 
(tpy),  and  fugitive  SOx  emissions  were 
estimated  to  be  7,000  tpy.  NDEP 
identified  no  SOx  emissions  in,  or 
within  50  kilometers  of,  the 
nonattainment  area  in  2001,  and  NDEP 
projected  no  SOx  emissions  in,  or 
within  50  kilometers  of,  Steptoe  Valley 
in  the  10th  year  after  redesignation 
(2012)  (Biaggi  letter).  We  conclude  that 
the  inventories  are  complete,  accurate, 
and  consistent  with  applicable  CAA 
provisions  and  the  Seitz  Memo. 

(2)  Modeling.  The  Maintenance  Plan 
includes  modeling  prepared  by  Dames 
and  Moore  in  1982  (Appendix  Five). 
The  analysis  uses  the  VALLEY  model  to 
predict  SO2  annual  and  24-hour 
concentrations  in  the  nonattaiimient 
area  during  peak  smelter  operation.  The 
modeling  predicted  violations  of  both 
the  annual  and  24-hour  NAAQS  when 
the  smelter  was  fully  operating.  Because 
there  are  no  longer  any  sources  of  SO2 
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in  the  nonattainment  area  or  within  50 
kilometers  of  the  area,  however,  the 
State  predicts  no  current  or  projected 
SO2  concentrations  in  Steptoe  Valley. 
We  find  that  the  modeling  in  the 
Maintenance  Plan  meets  CAA 
requirements  and  our  applicable 
guidance,  including  the  Seitz  Memo. 

(3)  Permitting  of  New  Sources.  The 
NDEP  has  confirmed  that  the  State 
would  consider  that  any  source 
resinning  operation  at  the  site  of  the 
copper  smelter  (or  at  any  other  location 
within  the  nonattainment  area)  to  be  a 
"new"  SOx  source  subject  to  applicable 
permitting  requirements,  including  the 
Prevention  of  Significant  Deterioration 
(PSD)  program  if  the  source  is  a  major 
source  (Biaggi  letter).  We  delegated  PSD 
permitting  authority  to  NDEP  on  May 
27,  1983,  and  the  State  has  been 
administering  the  PSD  program 
successfully  since  that  date.  The  State's 
commitment  to  treat  any  major  source  at 
the  Kennecott  site  as  "new"  imder  the 
PSD  program  satisfies  the  provisions  of 
the  Seitz  Memo. 

(4)  Monitoring.  NDEP  has  confirmed 
that  the  State  has  the  authority  to  ensure 
that  monitoring  is  required  if  a  major 
SO2  source  applies  for  a  permit  to 
construct  and  operate.  The  State  also 
reaffirmed  its  intention  to  resume 
ambient  monitoring  before  any  major 
source  of  SOx  emissions  commences 
operation  (Biaggi  letter).  This  addresses 
the  monitoring  provision  of  the  Seitz 
Memo. 

c.  Has  the  State  Met  the  Remaining 
Maintenance  Plan  Provisions? 

As  discussed  above,  CAA  Section 
175 A  sets  forth  the  statutory 
requirements  for  maintenance  plans, 
and  the  Calcagni  and  Shaver  memos 
cited  above  contain  specific  EPA 
guidance.  The  only  maintenance  plan 
element  not  covered  by  the  Seitz  Memo 
is  the  contingency  provision.  CAA 
Section  175 A  provides  that  maintenance 
plans  "contain  such  contingency 
provisions  as  the  Administrator  deems 
necessary  to  assine  that  the  State  will 
promptly  correct  any  violation  of  the 
standard  which  occins  after  the 
redesignation  of  the  area  as  an 
attainment  area." 

The  Steptoe  Valley  Maintenance  Plan 
includes  the  State's  commitment  to 
continue  to  implement  and  enforce 
measures  necessary  to  maintain  the  SO2 
NAAQS.  If  these  measures  prove 
insufficient  to  protect  against  violations, 
the  State  also  committed  to  adopt  and 
implement  additional  control  measures 
as  necessary. 

The  Calcagni  Memo  emphasizes  the 
importance  of  specific  contingency 
measures,  schedules  for  adoption,  and 
action  levels  to  trigger  implementation 


of  the  contingency  plan.  Since  there  are 
no  remaining  SO2  sources  and  no  SO2 
monitoring  in  the  Steptoe  Valley  area, 
we  agree  with  the  State  that  this  level 
of  specificity  is  not  appropriate,  and  we 
conclude  that  the  State's  commitment 
satisfactorily  addresses  the  CAA 
provisions. 

B.  Has  the  State  Met  the  Redesignation 
Provisions  of  CAA  Section  107(d)(3)(E)? 

1.  Has  the  Area  Attained  the  24-Hour 
and  Annual  SO2  NAAQS? 

As  discussed  above,  the  normal 
prerequisite  for  redesignation  is 
submittal  of  quality-assured  ambient 
data  with  no  violations  of  the  SO2 
NAAQS  for  the  last  8  consecutive 
quarters.  However,  the  Seitz  Memo 
recognizes  that  states  should  be 
provided  an  opportunity  to  request 
redesignation  where  there  is  no  longer 
monitoring  but  where  there  is  no 
reasonable  basis  for  assuming  that  SO2 
violations  persist  after  closure  of  the 
sources  that  were  the  primary  or  sole 
cause  of  these  violations.  Steptoe  Valley 
is  such  an  area,  and  the  State  has 
submitted  convincing  evidence  that  no 
major  or  minor  stationary  sources  of 
SOx  emissions  remain  in  operation  in  or 
within  50  kilometers  of  the  area. 

2.  Has  Each  Area  Met  All  Relevant 
Requirements  Under  Section  110  and 
Part  D  of  the  Act? 

CAA  Section  110(a)(2)  contains  the 
general  requirements  for  SIPs 
(enforceable  emission  limits,  ambient 
monitoring,  permitting  of  new  soinces, 
adequate  funding,  etc.)  and  Part  D 
contains  the  general  provisions 
applicable  to  SIPs  for  nonattainment 
areas  (emissions  inventories,  reasonably 
available  control  measures, 
demonstrations  of  attainment,  etc.). 
Over  the  years,  we  have  approved 
Nevada's  SIP  as  meeting  the  basic 
requirements  of  CAA  Section  110(a)(2), 
and  the  CAA  Part  D  requirements  for 
Steptoe  Valley  were  addressed  primarily 
by  the  regulations  applicable  to  the 
Kennecott  facility  during  the  period  of 
its  operation.  The  State  has  thus  met  the 
basic  SIP  requirements  of  the  CAA. 

3.  Does  Each  Area  Have  a  FiUly 
Approved  SIP  Under  Section  110{k)  of 
the  Act? 

The  Nevada  SIP  for  this  area 
originally  had  a  single  deficiency — the 
State's  regulation  for  the  smelter — 
which  led  first  to  the  promulgation  of  a 
Federal  regulation,  and  then  to  the 
issuance  of  a  nonferrous  smelter  order 
(NSO).  The  FIP  and  NSO  were  mooted 
by  the  permanent  shutdown  of  the 


source,  which  left  no  remaining  SIP 
deficiencies. 

4.  Has  the  State  Shown  That  the  Air 
Quality  Improvement  in  Each  Area  Is 
Permanent  and  Enforceable? 

The  Maintenance  Plan  shows  that  the 
exclusive  cause  of  past  SO2  NAAQS 
violations  (the  Keimecott  copper  smelter 
at  McGill)  no  longer  exists.  As  a  result, 
there  would  be  no  reason  to  expect  that 
SO2  ambient  concentrations  would 
exceed  background  levels. 

5.  Does  Each  Area  Have  a  Fully 
Approved  Maintenance  Plan  Pxu^uant 
to  Section  175A  of  the  Act? 

As  discussed  above,  we  are  approving 
the  Steptoe  Valley  Maintenance  Plan  in 
this  action. 

IV.  Final  Action 

We  are  approving  the  Maintenance 
Plan  for  the  Steptoe  Valley  area  under 
CAA  Sections  110  and  175 A.  We  are 
also  approving  the  State's  request  to 
redesignate  the  Steptoe  Valley— Central 
area  to  attainment  of  the  primary  SO2 
NAAQS. 

We  are  publishing  this  action  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication,  we 
are  publishing  a  separate  dociunent  that 
will  serve  as  the  proposal  to  approve  the 
State  plan  and  redesignate  the  area  if 
relevant  adverse  comments  are  filed. 
This  rule  will  be  effective  June  11,  2002 
without  further  notice  unless  relevant 
adverse  comments  are  received  by  May 
13,  2002.  If  we  receive  such  conunents. 
this  action  will  be  withdrawn  before  the 
effective  date.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  nde  based  on  the 
proposed  action.  We  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  conmienting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
June  11,  2002. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
State  law  as  meeting  federal 
requirements  and  imposes  no  additional 
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requirements  beyond  those  imposed  by 
State  law. 

Accordingly,  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
approves  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain -any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(public  Law  104-4). 
f  This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 


that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
binden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  29,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piu-poses  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks, 
Wilderness  areas. 


Dated:  March  24.  2002. 
Wayne  Nastri, 
Regional  Administrator.  Region  IX. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  DD— Nevada 

2.  Section  52.1470  is  amended  by 
adding  paragraphs  (c)(39)  and  (c)(40)  to 
read  as  follows: 

§  52.1 470    Identification  of  plan. 

***** 

(c)  *  *  * 

(39)  The  following  plan  was 
submitted  on  February  14. 1995-,  by  the 
Governor's  designee.  ^ 

(i)  Incorporation  by  reference. 

(A)  Redesignation  Request  and 
Maintenance  Plan  for  the  National 
Sulfur  Dioxide  Standard — Central 
Steptoe  Valley,  adopted  by  Nevada 
Division  of  Environmental  Protection  on 
February  14.  1995. 

(40)  The  following  plan  supplement 
was  submitted  on  February  27,  2002,  by 
the  Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Supplement  to  the  Maintenance 
Plan  for  the  National  Sulfur  Dioxide 
Standard — Central  Steptoe  Valley.  . 
(Letter  from  Allen  Biaggi, 
Administrator,  Nevada  Division  of 
Environmental  Protection,  to  Wayne 
Nastri,  Regional  Administrator,  EPA 
Region  DC,  dated  February  27,  2002). 


PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  In  §  81.329  the  SO2  table  is 
amended  by  revising  the  entry  for  the 
Steptoe  Valley — Central  area  to  read  as 
follows: 

§81.329    Nevada. 
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Nevada— SO2 


Designated  area 


Does  not  meet    Does  not  meet 
primary  stand-        secondary 
ards  standards 


ra„„of  Ko       Better  than  na- 
Cannot  be         ,j      ,   ,    j- 
classified  g^ 


Steptoe  Valley  (179)(10-29N,  61-67E):  Central 


|FR  Dot:.  02-8289  Filed  4-11-02;  8:45  am) 

BILUNGCOOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Rl  044-69913;  FRL-7170-1] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Rhode  island;  Negative 
Declarations 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


summary:  EPA  is  approving  the  sections 
lll(d)/129  negative  declarations 
submitted  by  the  Rhode  Island 
Department  of  Environmental 
Management  (DEM)  on  January  8.  2002. 
These  negative  declarations  adequately 
certify  that  there  are  no  existing 
commercial  and  industrial  solid  waste 
incineration  units  (CISWIs)  or  small 
municipal  waste  combustors  (MWCs) 
located  within  the  boundaries  of  the 
state  of  Rhode  Island.  EPA  publishes 
regulations  under  sections  111(d)  and 
129  of  the  Clean  Air  Act  requiring  states 
to  submit  control  plans  to  EPA.  These 
state  control  plans  show  how  states 
intend  to  control  the  emissions  of 
designated  pollutants  from  designated 
facilities  (e.g..  CISWIs).  The  state  of 
Rhode  Island  submitted  these  negative 
declarations  in  lieu  of  a  state  control 
plan. 

DATES:  This  direct  final  rule  is  effective 
on  June  11,  2002  without  further  notice 
unless  EPA  receives  significant  adverse 
comment  by  May  13.  2002.  If  EPA 
receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  You  should  address  your 
written  comments  to:  Mr.  Steven  Rapp, 
Chief.  Air  Permit  Programs  Unit.  Office 
of  Ecosystem  Protection,  U.S.  EPA.  One 


Congress  Street.  Suite  1100  (CAP), 
Boston.  MA  02114-2023. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection.  U.S. 
Environmental  Protection  Agency, 
Region  I.  One  Congress  Street.  11th 
floor.  Boston,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Courcier.  (617)  918-1659. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  What  action  is  EPA  taking  today? 

II.  What  is  the  origin  of  the  requirements? 

III.  When  did  the  requirements  first  become 

known? 

IV.  When  did  Rhode  Island  submit  its 

negative  declarations? 

V.  Administrative  Requirements 

I.  What  Action  Is  EPA  Taking  Today? 

.  EPA  is  approving  the  negative 
declarations  of  air  emissions  from 
CISWI  and  small  MWC  units  submitted 
by  the  state  of  Rhode  Island. 

EPA  is  publishing  these  negative 
declarations  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register,  EPA  is 
publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve 
these  negative  declarations  should 
relevant  adverse  comments  be  filed.  If 
EPA  receives  no  significant  adverse 
comment  by  May  13.  2002  this  action 
will  be  effective  June  11.  2002. 

If  EPA  receives  significant  adverse 
comments  by  the  above  date,  we  will 
withdraw  this  action  before  the  effective 
date  by  publishing  a  subsequent 
document  in  the  Federal  Register  that 
will  withdraw  this  final  action.  EPA 
will  address  all  public  comments 
received  in  a  subsequent  final  rule 
based  on  the  parallel  proposed  rule 
published  in  today's  Federal  Register. 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  EPA 


receives  no  comments,  this  action  will 
be  effective  June  1 1 .  2002.  _, 

II.  What  Is  the  Origin  of  the 
Requirements? 

Under  section  111(d)  of  the  Clean  Air 
Act.  EPA  published  regulations  at  40 
CFR  part  60.  subpart  B  which  require 
states  to  submit  plans  to  control 
emissions  of  designated  pollutants  from 
designated  facilities.  In  the  event  that  a 
state  does  not  have  a  particular 
designated  facility  located  within  its 
boundaories.  EPA  requires  that  a  negative 
declaration  be  submitted  in  lieu  of  a 
control  plan. 

m.  When  Did  the  Requirements  First 
Become  Knowm? 

On  November  30, 1999  (64  PR  67092) 
and  August  30,  1999  (64  FR  47276),  EPA 
proposed  emission  guidelines  for  CISWI 
units  and  small  MWCs,  respectively. 
These  separate  actions  enabled  EPA  to 
list  CISWI  units  and  small  MWCs  as 
designated  facilities.  EPA  specified 
particulate  matter,  opacity,  sulfur 
dioxide,  hydrogen  chloride,  oxides  of 
nitrogen,  carbon  monoxide,  lead, 
cadmium,  mercury,  and  dioxins/furans 
as  designated  pollutants  for  each 
category  by  proposing  emission 
guidelines  for  existing  CISWI  units  and 
small  MWCs.  These  guidelines  were 
published  in  final  form  on  December  1, 
2000  (65  FR  75362)  and  December  6, 
2000,  respectively. 

rv.  When  Did  Rhode  Island  Submit  Its 
Negative  Declarations? 

On  January  8,  2002,  the  Rhode  Island 
Department  of  Environmental 
Management  (DEM)  submitted  a  letter 
certifying  that  there  are  no  existing 
CISWI  imits  and  no  small  MWCs  subject 
to  40  CFR  part  60,  subpart  B.  Section 
111(d)  and  40  CFR  62.06  provide  that 
when  no  such  designated  facilities  exist 
within  a  state's  boimdaries,  the  affected 
state  may  submit  a  letter  of  "negative 
declaration"  instead  of  a  control  plan. 
EPA  is  publishing  these  negative 
declarations  at  40  CFR  62.9970  and 
'62.9980.  respectively. 
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y.  Administrative  Requirements 

k.  Executive  Order  12866 

'  The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "subistantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 


disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plemned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  saJFety  risks  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children. 

D.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
goverimient  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Today's  action  does  not  create  any  new 
requirements  on  any  entity  affected  by 
this  State  Plan.  Thus,  the  action  will  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  nimiber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Negative  declaration  approvals  under 
section  111(d)  of  the  Clean  Air  Act  do 
not  create  any  new  requirements  on  any 


entity  affected  by  this  rule,  including 
small  entities.  Furthermore,  in 
developing  the  CISWI  and  small  MWC 
emission  guidelines  and  standards,  EPA 
prepared  a  written  statements  pursuant 
to  the  Regulatory  Flexibility  Act  which 
it  published  in  the  respective  1999 
proposal  notices  (see  64  FR  67100  and 
64  FR  47243).  In  accordance  with  EPA's 
determination  in  issuing  the  2000 
CISWI  and  small  MWC  emission 
guidelines,  these  negative  declaration 
approvals  do  no  include  any  new 
requirements  that  will  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

Therefore,  because  this  approval  does 
not  impose  any  new  requirements  and 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  Regional 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impaled  on  bylhe  rule. 

EPA  nas  determined  that  this    ' 
approval  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
imposes  no  new  requirements.  . 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  Thus,  this  action  is  not  subject 
to  the  requirements  of  sections  202,  203, 
204,  and  205  of  the  Unfunded  Mandates 
Act. 

G.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  nile  must 
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submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804. 
however,  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  negative  declaration 
does  not  substantially  affect  the  rights  or 
obligations  of  non-agency  parties. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

In  approving  or  disapproving  negative 
declarations  under  section  129  of  the 
Clean  Air  Act.  EPA  does  not  have  the 
authority  to  revise  or  rewrite  the  State's 
rule,  so  the  Agency  does  not  have 
authority  to  require  the  use  of  particular 
voluntary  consensus  standards. 
Accordingly.  EPA  has  not  sought  to 
identify  or 'require  the  State  to  use 
voluntary  consensus  standards. 
Therefore,  the  requirements  of  the 
NTTAA  are  not  applicable  to  this  final 
rule. 

/.  Executive  Order  13211  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  May  13,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 


such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C.  7607(b)(2)).  EPA 
encourages  interested  parties  to 
comment  in  response  to  the  proposed 
rule  rather  than  petition  for  judicial 
review,  unless  the  objection  arises  after 
the  comment  period  allowed  for  in  the 
proposal. 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Waste 
treatment  and  disposal. 

Dated:  April  3.  2002. 
Robert  W.  Varney. 

Regional  Administmlor.  EPA  New  England. 

40  CFR  Part  62  is  amended  as  follows: 
PART  62— {AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 
Authority:  42  U.S.C.  7401-7642 


guidelines  under  part  60,  subpart  BBBB 

of  this  chapter. 

[FR  Doc.  02-8825  Filed  4-11-02;  8:45  ami 

BILLING  CODE  6560-50-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  301-10  and  301-53 
[FTR  Amendment  104] 
RIN  3090-AH57 

Federal  Travel  Regulation;  Using 
Promotional  Materials  and  Frequent 
Traveler  Programs 

agency:  Office  of  Govemmentwide 
Policy,  GSA. 
action:  Final  rule. 


Subpart  OO — Rhode  Island 

2.  Subpart  OO  is  amended  by  adding 
a  new  §  62.9970  and  a  new 
undesignated  center  heading  to  read  as 
follows: 

Air  Emissions  From  Existing 
Commercial  and  Industrial  Solid  Waste 
Incineration  Units 

§  62.9970    Identification  of  plan— negative 
declaration. 

On  January  8,  2002,  the  Rhode  Island 
Department  of  Environmental 
Management  submitted  a  letter 
certifying  that  there  are  no  existing 
commercial  and  industrial  solid  waste 
incineration  units  in  the  state  subject  to 
the  emission  guidelines  under  part  60, 
subpart  DDDD  of  this  chapter. 

3.  Subpart  OO  is  also  amended  by 
adding  a  new  §  62.9980  and  a  new 
undesignated  center  heading  to  read  as 
follows: 

Air  Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity  To 
Combust  at  Least  35  Tons  Per  Day  But 
No  More  Than  250  Tons  Per  Day  of 
Municipal  Solid  Waste 

§  62.9980    Identification  of  plaiv- negative 
declaration. 

On  January  8,  2002,  the  Rhode  Island 
Department  of  Environmental 
Management  submitted  a  letter 
certifying  that  there  are  no  existing 
small  municipal  waste  combustors  in 
the  state  subject  to  the  emission 


summary:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
remove  those  provisions  requiring  that 
promotional  benefits,  including  frequent 
flyer  miles,  earned  on  official  travel  are 
considered  the  property  of  the 
Government  and  may  only  be  used  for 
official  travel.  On  December  28,  2001, 
The  President  signed  into  law  a 
provision  that  Federal  employees  may 
retain  such  promotional  items  for 
personal  use. 

DATES:  This  final  rule  is  effective  April 
12,  2002  and  applies  to  travel  performed 
before,  on,  or  after  December  28,  2001. 
FOR  FURTHER  INFORMATON  CONTACT:  Jim 
Harte,  Program  Analyst  (Travel  Team 
Leader  and  Facilitator)  at  telephone 
(202) 501-0483. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Pursuant  to  Section  1116  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2002  (the  Act)  (Public  Uw 
107-107,  December  28,  2001),  the 
General  Services  Administration  (GSA) 
is  issuing  regulations  allowing  Federal 
employees  to  retain  and  make  person^ 
use  of  promotional  items  earned  while 
on  official  Government  travel.  A  Federal 
traveler  who  receives  a  promotional 
item  such  as  frequent  flyer  miles, 
upgrades,  or  access  to  carrier  clubs  or 
facilities  received  as  a  result  of  using 
travel  or  transportation  services 
obtained  at  Federal  Government 
expense,  or  accepted  under  section  1353 
of  title  31.  United  States  Code,  may 
retain  the  promotional  item  for  personal 
use.  if  the  promotional  item  is  obtained 
under  the  same  terms  as  those  offered  to 
the  general  public  and  at  no  additional 
cost  to  the  Federal  Government.  The  Act 
also  repealed  Section  6008  of  the 
Federal  Acquisition  Streamlining  Act  of 
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1994  (5  U.S.C.  5702  note;  Public  Law 
103-355)  that  had  previously  prohibited 
personal  retention  of  such  promotional 
items. 

B.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30.  1993. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  does  not  apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  501  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  imder  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Parts  301-10 
and  301-53 

Government  employees.  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble.  41  CFR  Chapter  301  is 
amended  as  follows: 

PART  301-10— TRANSPORTATION 
EXPENSES 

1.  The  authority  citation  for  41  CFR 
part  301-10  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707;  40  U.S.C.  486(c); 
49  U.S.C.  40118. 

2.  Section  301-10.123  is  amended  by 
adding  a  note  at  the  end  of  the  section 
to  read  as  follows: 

§301-10.123    When  ntay  I  use  first-class 
airline  accommodations? 


No 


4ote  to  §  301-10.123:  You  may  upgrade  to 
first-class  at  your  personal  expense, 
including  through  redemption  of  frequent 
flyer  benefits. 


3.  Section  301-10.124  is  amended  by: 

a.  Revising  the  phrase  "paragraphs  (a) 
through  (j)  of  this  section"  in  the 
introductory  text  to  read  "paragraphs  (a) 
through  (i)  of  this  section". 

b.  Removing  paragraph  (g)  and 
redesignating  paragraphs  (h).  (i),  and  (j) 
as  paragraphs  (g).  (h).  and  (i), 
respectively. 

c.  Adding  a  note  at  the  end  of  the 
section  to  read  as  follows: 

§301-10.124    When  may  I  use  premium- 
class  other  than  first-class  airline 
accommodations? 


Note  to  §301-10.124:  You  may  upgrade  to 
premium-class  other  than  first-class  at  your 
personal  expense,  including  through 
redemption  of  frequent  flyer  benefits. 

4.  Part  301-53  is  revised  to  read  as 
follows: 

PART  301-53— USING  PROMOTIONAL 
MATERIALS  AND  FREQUENT 
TRAVELER  PROGRAMS 

Sec. 

301-53.1    To  whom  do  the  pronouns  "I". 

"you",  and  their  variants  refer 

throughout  this  part? 
301-53.2    What  may  I  do  with  promotional 

benefits  or  materials  I  receive  from  a 

travel  service  provider? 
301-53.3    How  may  I  use  frequent  traveler 

benefits? 
301-53.4    May  I  select  travel  service 

providers  for  which  my  agency  is  not  a 

mandatory  user  in  order  to  maximize  my 

frequent  traveler  benefits? 
301-53.5    Are  there  exceptions  to  the 

mandatory  use  of  contract  city-pair  fares 

and  an  agency's  travel  management 

systerh? 
301-53.6    Is  a  denied  boarding  benefit 

considered  a  promotional  item  for  which 

I  may  retain  compensation  received  from 

an  airline  whether  voluntary  or 

involuntary? 

Authority:  5  U.S.C.  5707;  31  U.S.C.  1353. 

§  301  -53.1    To  whom  do  the  pronouns  "i", 
"you",  and  their  variants  refer  throughout 
this  part? 

The  pronouns  "I",  "you",  and  their 
variants  throughout  this  part  refer  to  the 
employee. 

§  301-53.2    What  may  I  do  with  promotional 
benefits  or  materials  I  receive  from  a  travel 
service  provider? 

Any  promotional  benefits  or  materials 
received  from  a  travel  service  provider 
in  connection  with  official  travel  may  be 
retained  for  personal  use,  if  such  items 


are  obtained  under  the  same  conditions 
as  those  offered  to  the  general  public 
and  at  no  additional  cost  to  the 
Government. 

§  301  -53.3    How  may  I  use  frequent  traveler 
benefits? 

V    You  may  use  frequent  traveler 
benefits  earned  on  official  travel  to 
obtain  travel  services  for  a  subsequent 
official  travel  assignment(s);  however, 
you  may  also  retain  such  benefits  for 
your  personal  use,  including  upgrading 
to  a  higher  class  of  service. 

§  301  -53.4    May  I  select  travel  service 
providers  for  which  my  agency  is  not  a " 
mandatory  user  in  order  to  maximize  my 
frequent  traveler  benefits? 

No,  you  may  not  select  a  traveler 
service  provider  based  on  whether  it 
provides  frequent  traveler  benefits.  You 
must  use  the  travel  service  provider  for 
which  your  agency  is  a  mandatory  user. 
This  includes  contract  passenger 
transportation  services  and  travel 
management  systems.  You  may  not 
choose  a  travel  service  provider  to  gain 
frequent  traveler  benefits  for  personal 
use.  (Also  see  §§  301-10.109  and  301- 
10.110  of  this  chapter.) 

§  301  -53.5    Are  there  exceptions  to  ttie 
nuindatory  use  of  contract  city-pair  fares 
and  an  agency's  travel  management 
system? 

Yes.  the  exceptions  are  in  accordance 
with  §§  301-10.107  and  301-10.108  of 
this  chapter  for  the  mandatory  use  of  a 
contract  city-pair  fare,  and  §  301-73.103 
of  this  chapter  for  the  mandatory  use  of 
a  travel  management  system. 

§  301-53.6    Is  a  denied  t>oarding  t>enefit 
considered  a  promotional  item  for  which  I 
may  retain  compensation  received  from  an 
airline  whether  voluntary  or  involuntary? 

A  denied  boarding  benefit  (e.g..  cash, 
free  ticket  coupon)  is  not  a  promotional 
item  given  by  an  airline.  See  the 
provisions  of  §  301-10.116  of  this 
chapter  when  an  airline  denies  you  a 
seat  (involuntary)  and  §  301-10.117  of 
this  chapter  when  you  vacate  your  seat  * 
(voluntary). 

Dated:  April  1,  2002. 
Stephen  A.  Perry, 

Administrator  of  General  Services. 

[FR  Doc.  02-8756  Filed  4-11-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  199 

RIN  0720-AA63 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUSV 
TRICARE;  Implementation  of  the 
Pharmacy  Benefits  Program 

agency:  Office  of  the  Secretary,  DoD. 
action:  Proposed  nile^ 


summary:  This  proposed  rule  is 
designed  to  implement  section  701  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2000.  This  proposed  rule 
establishes  procedures  for  the  inclusion 
of  pharmaceutical  agents  on  a  Uniform 
Formularj'  based  upon  relative  clinical 
effectiveness  and  cost  effectiveness; 
establishes  cost-sharing  requirements, 
including  a  tiered  co-payment  structure, 
for  generic,  formulary  and  non- 
formulary  pharmaceutical  agents; 
establishes  procedures  to  assure  the 
availability  of  pharmaceutical  agents  not 
included  on  the  Uniform  Formulary  to 
eligible  beneficiaries  at  the  non- 
formulary  cost-share  tier;  establishes 
procedures  to  receive  pharmaceutical 
agents  not  included  on  the  Uniform 
Formulary,  but  considered  clinically 
necessary,  under  the  same  terms  and 
conditions  as  an  agent  on  the  Uniform 
Formulary;  establishes  procedures  to 
assure  the  availability  of  clinically 
appropriate  non-formulary 
pharmaceutical  agents  to  members  of 
the  uniformed  services;  establishes 
procedures  for  prior  authorization  when 
required;  and  establishes  a  Department 
of  Defense  Pharmacy  and  Therapeutics 
Committee  (DoD  P&T  Committee)  and  a 
Uniform  Formulary  Beneficiary 
Advisory  Panel.  Other  administrative 
amendments  are  also  made  to  clarify 
specific  policies  that  relate  to  the 
program.  Public  comments  are  invited 
and  will  be  considered  for  possible 
revisions  to  the  final  rule. 


DATES:  Written  comments  will  be 
accepted  until  June  11,  2002. 
ADDRESSES:  Medical  Benefits  and 
Reimbursement  Systems,  TRICARE 
Management  Activity,  16401  East 
Centretech  Parkway,  Aurora.  CO  80011- 
9066. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Kottyan,  Medical  Benefits  and 
Reimbursement  System,  TRICARE 
Management  Activity,  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  telephone  303-€76-3520. 
SUPPLEMENTARY  INFORMATION: 

A.  Overview  of  the  Rule 

Section  701  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(Public  Law  106-65),  codified  at  Title 
10,  United  States  Code,  Section  1074g, 
directs  the  Department  to  establish  an 
effective,  efficient,  integrated  Pharmacy 
Benefits  Program.  The  current 
prescription  drug  benefit  under 
TRICARE  includes  the  U.S.  Food  and 
Drug  Administration  (FDA)  approved 
drugs  and  medicines  that  by  United 
States  law  require  a  physician's  or  other 
authorized  individual  professional 
provider  prescription  (acting  within  the 
scope  of  their  license)  that  has  been 
ordered  or  prescribed  by  them.  The 
benefit  does  not  include  prescription 
drugs  for  medical  conditions  that  are 
expressly  excluded  from  the  TRICARE 
benefit  by  statute  or  regulation. 

The  Pharmacy  Benefits  Program  will 
include  a  Uniform  Formulary  of 
pharmaceutical  agents  that  will  assure 
the  availability  of  pharmaceutical  agents 
in  the  complete  range  of  therapeutic 
classes  authorized  under  the  current 
TRICARE  prescription  drug  benefit.  A 
therapeutic  class  is  defined  as  a  group 
of  drugs  that  are  similar  in  chemical 
structure,  pharmacological  effect,  or 
clinical  use.  Pharmaceutical  agents  in 
each  therapeutic  class  shall  be  selected 
for  inclusion  on  the  Uniform  Formulary 
based  upon  the  relative  clinical 
effectiveness  and  cost  effectiveness  of 
the  agents  in  such  class.  If  a 
pharmaceutical  agent  in  a  therapeutic 
class  is  determined  not  to  have  a 
significant,  clinically  meaningful 
therapeutic  advantage  in  terms  of  safety, 
effectiveness,  or  clinical  outcome 
compared  to  other  drugs  included  on 
the  Uniform  Formulary,  it  may  be 
classified  as  a  non-formulary  agent.  If  a 
pharmaceutical  agent  in  a  therapeutic 
class  is  not  cost  effective  relative  to 


other  pharmaceutical  agents  in  a 
therapeutic  class,  it  may  be  classified  as 
a  non-formulary  agent.  Pharmaceutical 
agents  used  exclusively  for  medical 
conditions  that  are  expressly  excluded 
from  the  TRICARE  benefit  by  statute  or 
regulation  will  not  be  considered  for 
inclusion  on  the  Uniform  Formulary. 

B.  Clinical  Effectiveness  and  Cost 
Effectiveness 

It  is  presumed  that  pharmaceutical 
agents  should  be  included  on  the 
Uniform  Formulary  imless  the 
Pharmacy  and  Therapeutics  Committee 
finds  by  a  majority  vote  that  a 
pharmaceutical  agent  does  not  have  a 
significant,  clinically  meaningful 
therapeutic  advantage  in  terms  of  safety, 
effectiveness,  or  clinical  outcome  over 
other  pharmaceutical  agents  included 
on  the  uniform  formulary.  The  DoD 
Pharmacy  and  Therapeutics  Committee 
will  exercise  their  collective 
professional  judgement  by  considering 
pertinent  information  from  a  variety  of 
sources. 

The  DoD  Pharmacy  and  Therapeutics 
Committee  has  sole  discretion  in 
determining  what  sources  should  be 
reviewed  in  evaluating  the  clinical 
effectiveness  of  a  pharmaceutical  agent 
in  a  therapeutic  class.  The  DoD 
Pharmacy  and  Therapeutics  Committee 
may  designate  Government  agents  to 
research  pertinent  sources  of 
information  and  report  the  results  to  the 
full  committee.  The  DoD  Pharmacy  and 
Therapeutics  Committee  or  their 
designated  agents  will  exercise  their 
professional  judgement  in  determining 
what  sources  of  information  to  review. 
Sources  of  information  may  include,  but 
are  not  limited  to:  medical  and 
pharmaceutical  textbooks  and  reference 
books;  clinical  literature;  the  U.S.  Food 
and  Drug  Administration; 
pharmaceutical  companies;  clinical 
practice  guidelines;  and  expert  opinion. 
The  DoD  Pharmacy  and  Therapeutics 
Committee  will  evaluate  the  relative 
clinical  effectiveness  of  pharmaceutical 
agents  within  a  therapeutic  class  by 
considering  information  about  their 
safety,  effectiveness,  and  clinical 
outcome.  Information  considered  by  the 
committee  may  include  but  is  not 
limited  to:  FDA  approved  and  other 
studied  indications;  pharmacology; 
pharmacokinetics;  contraindications; 
warnings/precautions;  incidence  and 
severity  of  adverse  effects;  drug  to  drug. 
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drug  to  food,  and  drug  to  disease 
interactions;  availability,  dosing,  and 
method  of  administration;  epidemiology 
and  relevant  risk  factors  for  diseases/ 
conditions  in  which  the  drugs  are  used; 
and  concomitant  therapies;  results  of 
safety  and  efficacy  studies;  results  of 
effectiveness/clinical  outcomes  studies; 
and  results  of  meta-analyses. 

In  considering  the  relative  cost 
effectiveness  of  pharmaceutical  agents 
in  a  therapeutic  class  authorized  under 
the  TRICARE  pharmacy  benefit,  the  DoD 
Pharmacy  and  Therapeutics  Committee 
shall  evaluate  the  costs  of  the  agent  in 
relation  to  the  safety,  effectiveness,  and 
clinical  outcomes  of  other  agents  in  the 
class.  The  DoD  Pharmacy  and 
Therapeutics  Committee  may  designate 
Government  agents  to  conduct  the 
evaluation  and  report  the  results  for  the 
Committee's  consideration  and 
decision.  Information  considered  by  the 
committee  or  its  designated  agents 
concerning  the  relative  cost 
effectiveness  of  the  pharmaceutical 
agent  may  include  but  is  not  limited  to: 
cost  of  the  drug  to  the  Government; 
impact  on  overall  medical  resource 
utilization  and  costs,  cost-efficacy 
studies;  cost-effectiveness  studies;  cross- 
sectional  or  retrospective  economic 
evaluations;  pharmacoeconomic 
models;  patent  expiration  dates;  clinical 
practice  guideline  recommendations; 
and  existence  of  existing  blanket 
purchase  agreements,  incentive  price 
agreements,  or  contracts. 

Based  on  its  assessment  of  the  relative 
clinical  and  cost  effectiveness  of  agents 
within  a  therapeutic  class,  the  DoD 
Pharmacy  and  Therapeutics  Committee 
will  recommend  that  an  agent  either  be 
included  on  the  Uniform  Formulary  or 
designated  as  non-formulary.  The  DoD 
Pharmacy  and  Therapeutics 
Committee's  recommendation  will  be 
determined  by  a  majority  vote. 

C  Evaluation  of  Pharmaceutical  Agents 
for  Determinations  Regarding  Inclusion 
on  the  Uniform  Formulary 

The  DoD  Pharmacy  and  Therapeutics 
Committee  will  periodically  evaluate  or 
reevaluate  individual  drugs  and/or  drug 
classes  for  determinations  regarding 
inclusion  or  continuation  on  the 
Uniform  Formulary.  Evaluation  or 
reevaluation  of  individual  drugs  or  drug 
classes  may  be  prompted  by  a  variety  of 
circumstances  that  may  include  but  are 
not  limited  to:  approval  of  a  new  drug 
by  the  FDA;  approval  of  a  new 
indication  for  an  existing  drug;  changes 
in  the  clinical  use  of  existing  drugs;  new 
information  concerning  the  safety, 
effectiveness  or  clinical  outcomes  of 
existing  drugs;  price  changes;  shifts  in 
market  share;  scheduled  review  of  a 


therapeutic  class;  and  requests  from 
Pharmacy  and  Therapeutics  Committee 
members,  military  treatment  facilities, 
or  other  Military  Health  System 
officials. 

D.  Uniform  Formulary  at  Military 
Treatment  Facilities  (MTFs) 

Pharmaceutical  agents  included  on 
the  Uniform  Formulary  shall  be 
available  through  military  treatment 
facilities  of  the  uniformed  services, 
consistent  with  the  scope  of  health  care 
services  offered  in  such  facilities.  The. 
Basic  Core  Formulary  (BCF)  is  a  subset 
of  the  Uniform  Formulary  and  is  a 
mandatory  component  of  all  MTF 
pharmacy  formularies.  The  BCF 
contains  the  minimum  set  of  drugs  that 
each  MTF'  pharmacy  must  have  on  its 
formulary  to  support  the  primary  care 
scope  of  practice  for  Primary  Care 
Manager  enrollment  sites.  Additions  to 
individual  MTF  formularies  are 
determined  by  local  Pharmacy  and 
Therapeutics  Committees  based  upon 
the  scope  of  health  care  services 
provided.  However,  pharmaceutical 
agents  that  are  designated  as  non- 
formulary  on  the  Uniform  Formulary 
shall  not  be  included  on  an  MTF 
pharmacy  formulary.  All  drugs  on  the 
MTF  formulary  must  be  available  to  all 
beneficiaries.  "There  are  no  co-pays  or 
cost-shares  for  any  beneficiaries 
utilizing  MTF  pharmacies. 

E.  Prior  Authorizations 

Selected  pharmaceutical  agents  may 
be  subject  to  prior  authorization  or 
utilization  review  requirements  to 
assure  medical  necessity,  clinical 
appropriateness  and/or  cost 
effectiveness.  The  Pharmacy  and 
Therapeutics  Committee  will  assess  the 
need  to  prior  authorize  a  given  agent  by 
considering  the  relative  clinical  and  cost 
effectiveness  of  agents  within  a 
therapeutic  class.  Agents  that  require 
prior  authorization  will  be  identified  by 
a  majority  vote  of  the  Pharmacy  and 
Therapeutics  Committee.  The  Phcirmacy 
and  Therapeutics  Committee  will 
establish  the  prior  authorization  criteria 
for  a  given  agent. 

F.  Cost-Sharing  Requirements 

Active  duty  members  do  not  pay  a 
cost-share.  Cost-sharing  requirements 
for  all  other  beneficiaries  will  be  based 
upon  the  pharmaceutical  agent's 
classification  on  the  uniform  formulary, 
that  is,  generic,  formulary,  or  non- 
formulary  and  the  point  of  service,  that 
is,  MTF,  retail  network  pharmacy,  retail 
non-network  pharmacy,  or  the  National 
Mail  Order  Pharmacy  (NMOP),  from 
which  the  agent  is  acquired.  TRICARE 


Prime  point  of  service  charges  will  still 

apply- 
There  is  no  co-pay  for  pharmaceutical 
agents  obtained  from  a  military 
treatment  facility. 

For  pharmaceutical  agents  obtained 
from  a  retail  network  pharmacy  there  is 
a  $9.00  co-pay  per  prescription  for  up  to 
a  30-day  supply  of  a  formulary  agent,  a 
$3.00  co-pay  per  prescription  for  up  to 
a  30-day  supply  of  a  generic  agent,  and 
a  $22.00  co-pay  per  prescription  for  up 
to  a  30-day  supply  of  a  non-formulary 
agent. 

For  formulary  and  generic 
pharmaceutical  agents  obtained  from  a 
retail  non-network  pharmacy  there  is  a 
20  percent  or  $9.00  co-pay  (whichever 
is  greater)  per  prescription  for  up  to  a 
30-day  supply  of  the  pharmaceutical 
agent. 

For  non-formulary  pharmaceutical 
agents  obtained  from  a  retail  non- 
network  pharmacy  there  is  a  20  percent 
or  $22.00  co-pay  (whichever  is  greater) 
per  prescription  for  up  to  a  30-day 
supply  of  the  pharmaceutical  agent. 

For  pharmaceutical  agents  obtained 
under  the  NMOP  program  there  is  a 
$9.00  co-pay  per  prescription  for  up  to 
a  90-day  supply  of  a  formulary  agent,  a 
$3.00  co-pay  per  prescription  for  up  to 
a  90-day  supply  of  a  generic  agent,  and 
a  $22.00  co-pay  per  prescription  for  up 
to  a  90-day  supply  of  a  non-formulary 
agent. 

Section  1074g(a)(6)  provides  that  for 
non-formulary  agents,  cost  sharing  shall 
be  consistent  with  common  industry 
practice  and  not  in  excess  of  amounts 
generally  comparable  to  20%  for 
dependents  of  active  duty  service 
members  or  25%  for  retirees  and  their 
dependents.  The  proposed  non- 
formulary  cost  share  of  $22  (or  in  the 
case  of  non-formulary  agents  provided 
by  non-network  providers,  the  greater  of 
$22  or  20%)  complies  with  this 
statutory  requirement.  An  emalysis  of 
categories  of  agents  for  which  the 
selection  of  formulary  and  non- 
formulary  agents  is  anticipated 
indicated  that  the  average  prescription 
cost  and  dispensing  fee  of  potential  non- 
formulary  agents  will,  in  the  aggregate, 
be  in  excess  of  $110.  Thus,  the  non- 
formulary  co-payment  will  not  be  in 
excess  of  amounts  generally  comparable 
to  the  statutory  maximums.  In  addition, 
these  co-payment  provisions  are  based 
upon  common  industry  practice. 
Common  industry  practice  typically  has 
a  $12  to  $15  differential  in  the  cost 
share  between  formulary  and  non- 
formulary  pharmaceutical  agents.  The 
$22.00  per  prescription  co-pay  for  non- 
formulary  agents  is  subject  to  annual 
adjustment  by  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  upon  advice  of 


17950 


'Federal  Register/Vol.  67.  No.  71/Friday.  April  12.  2002 / Proposed  Rules 


the  Phannacy  and  Therapeutics 
Committee,  based  on  experience  with 
the  Uniform  Formulary,  changes  in 
economic  circumstances,  and  other 
relevant  factors.  Any  adjustments  will 
remain  consistent  with  the  statutory  co- 
pay  maximum. 

A  point  of  service  cost-share  of  50 
percent  applies  in  lieu  of  the  20  percent 
co-pay  for  TRICARE  Prime  beneficiaries 
who  obtain  prescriptions  from  retail 
non-network  pharmacies. 

Except  as  provided  below,  for 
prescription  drugs  acquired  by 
TRICARE  Standard  beneficiaries  from 
retail  non-network  pharmacies, 
beneficiaries  are  subject  to  the  $150.00 
per  individual  or  $300.00  maximum  per 
family  annual  fiscal  year  deductible. 

Under  TRICARE  Standard, 
dependents  of  members  of  the 
uniformed  services  whose  pay  grade  is 
E-4  or  below  are  subject  to  the  $50.00 
per  individual  or  $100.00  maximum  per 
family  armual  fiscal  year  deductible. 

The  TRICARE  catastrophic  loss  limits 
apply  to  pharmacy  benefits.  For 
dependents  of  active  duty  members,  the 
maximum  family  liability  is  $1,000  for 
cost-shares  and  deductibles  based  on 
allowable  charges  for  TRICARE  Basic 
Program  services  and  supplies  received 
in  a  fiscal  year.  For  all  other  categories 
of  beneficiary  families,  the  maximum 
family  liability  is  $3,000  in  a  fiscal  year. 

G.  Detennination  of  Generic  Drug 
Classification  Under  the  Pharmacy 
Benefits  Program 

The  designation  of  a  drug  as  a  generic, 
for  the  purpose  of  applying  cost-shares 
at  the  generic  rate,  will  be  determined 
throu^  the  use  of  standard 
pharmaceutical  references  as  part  of 
commercial  best  business  practices.  In 
considering  the  relative  cost 
effectiveness  of  pharmaceutical  agents 
in  a  therapeutic  class,  the  Pharmacy  and 
Therapeutics  Committee  may  consider 
the  existence  of  blanket  purchase 
agreements,  incentive  price  agreements, 
or  contracts.  The  existence  of  these 
agreements  or  contracts  may  result  in 
situations  where  a  brand  drug  is  the 
most  cost  effective  pharmaceutical  agent 
for  the  Government  to  purchase,  even 
more  cost  effective  than  generic  agents. 
When  this  circumstance  occurs,  the 
Pharmacy  and  Therapeutics  Committee 
may  designate  that  the  branded  drug 
cost  share  be  the  same  as  the  lower 
generic  drug  cost  share  when  the 
branded  drug  is  selected  as  the  preferred 
agent  over  generic  drugs  because  it  is 
more  cost  effective  for  the  Government. 
This  will  assure  that  the  beneficiary  is 
not  penalized  when  brand  products  are 
competed  and  selected  as  the  formulary 
pharmaceutical  agent  over  generic 


products  following  a  contracting 
initiative. 

H.  Availability  of  Clinically 
Appropriate  Non-Formulary 
Pharmaceutical  Agents  to  Members  of 
the  Uniformed  Services 

The  Phannacy  Benefits  Program  is 
required  to  assure  the  availability  of 
clinically  appropriate  pharmaceutical 
agents  to  members  of  the  uniformed 
services,  including  where  appropriate, 
agents  not  included  on  the  Uniform 
Formulary.  MTFs  shall  establish 
procedures  to  evaluate  the  clinical 
appropriateness  of  prescriptions  written 
for  members  of  the  uniformed  services 
for  pharmaceutical  agents  not  included 
on  the  uniform  formulary.  If  it  is 
determined  that  the  prescription  is 
clinically  appropriate,  the  MTF  will 
provide  the  pharmaceutical  agent  to  the 
member.  TRICARE  will  conduct  an 
evaluation  for  clinical  appropriateness 
when  a  member  presents  a  prescription 
for  a  non-formulary  pharmaceutical 
agent  to  a  network  or  non-network 
pharmacy  or  the  NMOP. 

I.  Availability  of  Non-Formulary 
Pharmaceutical  Agents  to  Eligible 
Covered  Beneficiaries 

Non-formulary  pharmaceutical  agents 
will  be  available  to  eligible  beneficiaries 
through  the  retail  network  pharmacies 
and  the  NMOP  at  the  non-formulary  co- 
pay  tier  of  $22.00  per  prescription. 

Non-formulary  pharmaceutical  agents 
will  be  available  to  eligible  beneficiaries 
through  the  retail  non-network 
pharmacies  at  the  non-formulary  co-pay 
tier  of  20  percent  or  $22.00.  whichever 
is  greater,  per  prescription. 

Non-formulary  pharmaceutical  agents 
will  be  available  to  eligible  covered 
beneficiaries  through  the  MTF 
pharmacies  only  for  prescriptions 
written  by  MTF  providers  and  approved 
through  the  non-formulary  special  order 
process  that  validates  the  clinical 
necessity  for  use  of  the  non-formulary 
pharmaceutical  agfent. 

J.  Reduction  of  Co-Pay  for  Cases  of 
Clinical  Necessity 

Non-formulary  pharmaceutical  agents 
will  be  available  to  eligible  covered 
beneficiaries  through  the  retail  network 
and  non-network  pharmacies  at  the 
same  co-pay  as  a  formulary 
pharmaceutical  agent  in  situations  of 
documented  clinical  necessity.  A 
clinical  necessity  to  use  a  non-formulary 
drug  may  exist  when  either:  the  use  of 
formulary  agents  is  contraindicated;  the 
patient  experiences  significant  adverse 
effects  from  formulary  agents;  formulary 
agents  result  in  therapeutic  failure;  the 
patient  previously  responded  to  a  non- 


formulary  agent  and  changing  to  a 
formulary  agent  would  incur 
unacceptable  clinical  risk:  or  there  is  no 
alternative  agent  on  the  formulary. 

For  prescriptions  submitted  to  the 
NMOP,  information  to  justify  the 
clinical  necessity  for  use  of  a  non- 
formulary  agent  should  be  submitted 
with  the  prescription.  The  beneficiary 
may  also  submit  information  to  justify 
the  clinical  necessity  for  use  of  a  non- 
formulary  agent  to  the  NMOP  after  the 
prescription  has  been  filled.  If  clinical 
necessity  for  use  of  a  non-formulary 
agent  is  validated,  then  the  patient  will 
receive  a  refund  for  the  co-pay 
differential.  For  prescriptions  submitted 
to  a  retail  network  pharmacy,  the 
beneficiary  will  submit  information  to 
justify  the  clinical  necessity  for  use  of 
a  non-formulary  agent  to  the  servicing 
TRICARE  contractor  and  request  a 
refund  for  the  difference  in  the  cost 
between  the  formulary  and  non- 
formulary  pharmaceutical  agent. 
Determinations  of  the  clinical  necessity 
for  use  of  a  non-formulary  agent  will 
undergo  a  peer  review. 

If  the  request  for  the  difference  is 
denied,  eidier  the  beneficiary  or 
provider  may  appeal  the  decision  under 
section  199.10  of  this  Part. 

K.  Department  of  Defense  Phannacy 
and  Therapeutics  Committee 

The  Department  of  Defense  Pharmacy 
and  Therapeutics  Cbmmittee  will 
develop  the  uniform  formulary  of 
pharmaceutical  agents.  The  committee 
will  review  the  formulary  on  a  periodic 
basis,  and  make  additional 
recommendations  regarding  the 
formulary  as  the  committee  determines 
necessary  and  appropriate  to  the 
Director.  TRICARE  Management 
Activity.  The  committee  shall  include 
representatives  of  pharmacies  of  the 
imiformed  service  treatment  facilities, 
contractors  responsible  for  the  TRICARE 
retail  pharmacy  program,  contractors 
responsible  for  the  national  mail  order 
pharmacy  program,  providers  in 
facilities  of  the  uniformed  services,  and 
TRICARE  network  providers.  Committee 
members  will  have  expertise  in  treating 
the  medical  needs  of  the  populations 
served  through  such  entities  and  in  the 
range  of  pharmaceutical  and  biological 
medicines  available  for  treating  such 
populations. 

The  committee  will  identify 
therapeutic  classes  of  pharmaceutical 
agents.  The  committee  will  consider  the 
clinical  and  cost  effectiveness  of 
pharmaceutical  agents  relative  to  other 
agents  in  the  class,  following  the 
guidelines  contained  in  this  regulation. 
Therapeutic  drug  class  reviews  will  be 
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conducted  on  a  scheduled,  periodic 
basis,  as  determined  by  the  committee. 

L.  Uniform  Fonnulaiy  Beneficiary 
Advisory  Panel 

A  Uniform  Formulary  Beneficiary 
Advisory  Panel  will  be  established  to 
review  and  comment  on  the 
development  of  the  uniform  formulary. 
The  panel  will  meet  after  each 
Pharmacy  and  Therapeutics  Committee 
quarterly  meeting.  The  panel's 
comments  will  be  submitted  to  the 
Director.  TRICARE  Management 
Activity.  The  Director  will  consider  the 
comments  before  implementing  the 
.  uniform  formulary  or  any 
recommendations  for  change  made  by 
the  Pharmacy  and  Therapeutics 
Committee. 

M.  Mandatory  Generic  Substitution 

Mandatory  substitution  of  generic 
drugs  listed  with  an  "A"  rating  in  the 
current  Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations 
{Orange  Book)  (or  any  successor) 
published  by  the  Food  and  Drug 
Administration  and  generic  equivalents 
of  grandfather  or  Drug  Efficacy  Study 
Implementation  (DESI)  category  drugs  is 
required  for  brand  name  drugs. 

Brand  name  drugs  will  be  available  at 
the  non-formulary  co-pay  when 
dispensed  in  lieu  of  a  generic  equivalent 
if  selection  of  the  branded  product  is 
based  solely  on  the  personal  preference 
of  the  provider  or  beneficiary.  Section  J 
of  this  preamble  describes  the  process 
for  obtaining  non-formulary  drugs  at  the 
formulary  co-pay  in  situations  of 
clinical  necessity. 

N.  Regulatory  Procedures 

Executive  Order  12866  requires  that  a 
comprehensive  regulatory  impact 
analysis  be  performed  on  any 
economically  significant  regulatory 
action,  defined  as  one  that  would  result 
in  an  annual  effect  of  $100  million  or 
more  on  the  national  economy  or  which 
would  have  other  substantial  impacts. 
The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
not  an  economically  significant 
regulatory  action.  Cost-shares  for 
generic  and  formulary  pharmaceutical 
agents  were  addressed  in  the 
implementation  of  the  TRICARE  Senior 
Pharmacy  benefit  earlier  this  year. 
Approximately  1.5  million  persons  are 
potential  beneficiaries  of  this  program, 
and  expected  benefits  per  person  are 


approximately  $2,000  per  year.  This 
rule  includes  the  addition  of  a  third  tier 
to  the  formulary  cost-share  structure  by 
adding  non-formulary  pharmaceutical 
agents,  which  will  have  an  impact  of 
less  than  $100  million.  The  rule, 
although  not  economically  significant 
under  Executive  Order  12866.  is 
significant  under  Executive  Order 
12866,  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

This  rule  is  not  a  major  rule  under  the 
Congressional  Review  Act.  This  rule 
does  not  require  a  regulatory  flexibility 
analysis  as  it  would  have  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  will  not  impose  additional 
information  collection  requirements  on 
the  public  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3511). 

List  of  Subjects  in  32  CFR  Part  199 

Claims.  Health  care.  Health  insurance. 
Military  personnel.  Pharmacy  benefits. 

Accordingly.  32  CFR  Part  199  is 
proposed  to  be  amended  as  follows: 

PARTI  99— [AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  chapter 
55. 

2.  Section  199.2(b)  is  amended  by 
adding  a  sentence  at  the  end  of  the 
current  definition  of  Prescription  drugs 
and  medicines  to  read  as  follows: 

§199.2    Definitions. 

***** 

(b)  Prescription  drugs  and  medicines. 
*   *   *  Prescription  drugs  and  medicines 
may  also  be  referred  to  as 
"pharmaceutical  agents". 

***** 

3.  Revises  §  199.21  to  read  as  follows: 

§  1 99.21    Pharmacy  Benefits  Program. 

(a)  General. — (1)  Statutory  authority. 
Title  10.  U.S.  Code.  Section  1074g 
requires  that  the  Department  of  Defense 
establish  an  effective,  efficient, 
integrated  Pharmacy  Benefits  Program 
for  the  Military  Health  System.  This  law 
is  independent  of  a  number  of  sections 
of  Title  10  and  other  laws  that  affect  the 
benefits,  rules,  and  procedures  of 
TRICARE,  resulting  in  changes  to  the 
rules  otherwise  applicable  to  TRICARE 
Prime,  Standard,  and  Extra. 

(2)  Uniform  Formulary.  The  Pharmacy 
Benefits  Program  features  a  Uniform 
Formulary  of  pharmaceutical  agents. 

(i)  The  Uniform  Formulary  will  assure 
the  availability  of  pharmaceutical  agents 
in  the  complete  range  of  therapeutic 
classes  authorized  as  basic  program 


benefits.  Pharmaceutical  agents  are 
prescription  drugs  and  medicines  as 
defined  in  §  199.2.  A  therapeutic  class  is 
defined  as  a  group  of  drugs  that  are 
similar  in  chemical  structure, 
pharmacological  effect,  or  clinical  use. 

(ii)  As  required  by  10  U.S.C 
1074g{a)(2)  and  implemented  under  the 
procedures  established  by  paragraphs 
(d)  and  (e)  of  this  section, 
pharmaceutical  agents  in  each 
therapeutic  class  are  selected  for 
inclusion  on  the  Uniform  Formulary 
based  upon  the  relative  clinical 
effectiveness  and  cost  effectiveness  of 
the  agents  in  such  class.  If  a 
pharmaceutical  agent  in  a  therapeutic 
class  is  determined  by  the  Pharmacy 
and  Therapeutics  Committee  not  to  have 
a  significant,  clinically  meaningful 
therapeutic  advantage  in  terms  of  safety, 
effectiveness,  or  clinical  outcome  over 
other  pharmaceutical  agents  included 
on  the  Uniform  Formulary,  it  may  be 
classified  as  a  non-formulary  agent.  In 
addition,  if  the  evaluation  of  the 
pharmacy  and  Therapeutics  Committee 
concludes  that  a  pharmaceutical  agent 
in  a  therapeutic  class  is  not  cost 
effective  relative  to  other 
pharmaceutical  agents  in  a  therapeutic 
class,  considering  costs,  safety, 
effectiveness,  and  clinical  outcomes,  it 
may  be  classified  as  a  non-formulary 
agent. 

(iii)  Pharmaceutical  agents  that  are 
used  exclusively  for  medical  conditions 
that  are  expressly  excluded  from  the 
TRICARE  benefit  by  statute  or 
regulation  will  not  be  considered  for 
inclusion  on  the  Uniform  Formulary. 

(b)  Department  of  Defense  Phannacy 
and  Therapeutics  Committee. — (1) 
Purpose.  The  Department  of  Defense 
Pharmacy  and  Therapeutics  Committee 
is  established  by  10  U.S.C.  107.4g  to 
assure  that  the  selection  of 
pharmaceutical  agents  for  the  Uniform  . 
Formulary  is  based  on  broadly 
representative  professional  expertise 
concerning  relative  clinical  and  cost 
effectiveness  of  pharmaceutical  agents 
and  accomplishes  an  effective,  efficient, 
integrated  Pharmacy  Benefits  Program. 
The  Committee  will  function  consistent 
with  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.  2). 

(2)  Composition.  As  required  by  10 
U.S.C.  1074g(b),  the  committee  includes 
representatives  of  pharmacies  of  the 
imiformed  service  treatment  facilities, 
contractor(s)  responsible  for  the 
TRICARE  retail  pharmacy  program,    . 
contractor(s)  responsible  for  the 
National  Mail  Order  Pharmacy  (NMOP) 
program,  providers  in  facilities  of  the 
uniformed  services,  and  TRICARE 
network  providers.  Committee  members 
will  have  expertise  in  treating  the 
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medical  needs  of  the  populations  served 
through  such  entities  and  in  the  range 
of  pharmaceutical  and  biological 
medicines  available  for  treating  such 
populations. 

[3)  Executive  Council.  The  Pharmacy 
and  Therapeutics  Committee  has  an 
Executive  Council,  composed  of  those 
voting  and  non-voting  members  of  the 
Committee  who  are  military  members  or 
civilian  employees  of  the  Department  of 
Defense.  The  function  of  the  Executive 
Council  is  to  review  and  analyze  issues 
relating  to  the  operation  of  the  Uniform 
Formulary,  including  issues  of  an 
inherently  governmental  nature, 
procurement  sensitive  information,  and 
matters  affecting  military  readiness.  The 
Executive  Council  presents  information 
to  the  Pharmacy  and  Therapeutics 
Committee,  but  is  not  authorized  to  act 
for  the  Committee. 

(c)  Uniform  Formulary  Beneficiary 
Advisory  Panel.  As  required  by  10  U.S.C 
1074g(c),  a  Uniform  Formulary 
Beneficiary  Advisory  Panel  reviews  and 
comments  on  the  development  of  the 
Uniform  Formulary.  The  Panel  includes 
members  that  represent  non- 
governmental organizations  and 
associations  that  represent  the  views 
and  interests  of  a  large  number  of 
eligible  covered  beneficiaries.  The  panel 
will  meet  after  each  Pharmacy  and 
Therapeutics  Committee  quarterly 
meeting.  The  Panel's  comments  will  be 
submitted  to  the  Director.  TRICARE 
Management  Activity.  The  Director  will 
consider  the  comments  before 
implementing  the  Uniform  Formulary  or 
any  recommendations  for  change  made 
by  the  Pharmacy  and  Therapeutics 
Committee.  The  Panel  will  fimction  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2). 

(d)  Determinations  regarding  relative 
clinical  and  cost  effectiveness  for  the 
selection  of  pharmaceutical  agents  for 
the  Uniform  Fonnulary.—{\)  Clinical 
effectiveness,  (i)  It  is  presumed  that 
pharmaceutical  agents  in  a  therapeutic 
class  are  clinically  effective  and  should 
be  included  on  the  Uniform  Formulary 
unless  the  Pharmacy  and  Therapeutics 
Committee  finds  that  a  pharmaceutical 
agent  does  not  have  a  significant, 
clinically  meaningful  therapeutic 
advantage  in  terms  of  safety, 
effectiveness,  or  clinical  outcome  over 
the  other  pharmaceutical  agents 
included  on  the  Uniform  Formulary  in 
that  therapeutic  class.  This 
determination  is  based  on  the  collective 
professional  judgment  of  the  DoD 
Pharmacy  and  Therapeutics  Committee 
and  consideration  of  pertinent 
information  from  a  variety  of  sources 
determined  by  the  Committee  to  be 
relevant  and  reliable.  The  DoD 


Pharmacy  and  Therapeutics  Committee 
has  discretion  based  on  its  collective 
professional  judgment  in  determining 
what  sources  should  be  reviewed  or 
relied  upon  in  evaluating  the  clinical 
effectiveness  of  a  pharmaceutical  agent 
in  a  therapeutic  class. 

(ii)  Sources  of  information  may 
include  but  are  not  limited  to: 

(A)  Medical  and  pharmaceutical 
textbooks  and  reference  books. 

(B)  Clinical  literature. 

(C)  U.S.  Food  and  Drug 
Administration  determinations  and 
information. 

(D)  hiformation  from  pharmaceutical 
companies. 

(EJ  Clinical  practice  guidelines. 

(F)  Expert  opinion. 

(iii)  The  DoD  Pharmacy  and 
Therapeutics  Committee  will  evaluate 
the  relative  clinical  effectiveness  of 
drugs  within  a  therapeutic  class  by 
considering  information  about  their 
safety,  effectiveness,  and  clinical 
outcome. 

(iv)  Information  considered  by  the 
Committee  may  include  but  is  not 
limited  to: 

(A)  U.S.  Food  and  Drug 
Administration  approved  and  other 
studied  indications. 

(B)  Pharmacology. 

(C)  Pharmacokinetics. 

(D)  Contraindications. 

(E)  Warnings/precautions. 

(F)  Incidence  and  severity  of  adverse 
effects. 

(G)  Drug  to  drug,  drug  to  food,  and 
drug  to  disease  interactions. 

(H)  Availability,  dosing,  and  method 
of  administration. 

(I)  Epidemiology  and  relevant  risk 
factors  for  diseases/conditions  in  which 
the  drugs  are  used. 

(1)  Concomitant  therapies. 

(K)  Results  of  safety  and  efficacy 
studies. 
(L)  Results  of  effectiveness/clinical 

outcomes  studies. 
(M)  Results  of  meta-analyses. 

(2)  Cost  effectiveness,  (i)  In 
considering  the  relative  cost 
effectiveness  of  pharmaceutical  agents 
in  a  therapeutic  class,  the  DoD 
Pharmacy  and  Therapeutics  Committee 
shall  evaluate  the  costs  of  the  agents  in 
relation  to  the  safety,  effectiveness,  aiid 
clinical  outcomes  of  the  other  agents  in 
the  class. 

(ii)  Information  considered  by  the 
Committee  concerning  the  relative  cost 
effectiveness  of  pharmaceutical  agents 
may  include  but  is  not  limited  to: 

(A)  Cost  of  the  drug  to  the 
Government. 

(B)  Impact  on  overall  medical 
resource  utilization  and  costs. 

(C)  Cost-efficacy  studies. 


(D)  Cost-effectiveness  studies. 

(E)  Cross-sectional  or  retrospective 
economic  evaluations. 

(F)  Pharmacoeconomic  models. 

(G)  Patent  expiration  dates. 
(H)  Clinical  practice  guideline 

recommendations. 

(I)  Existence  of  existing  blanket 
purchase  agreements,  incentive  price 
agreements,  or  contracts. 

(e)  Evaluation  of  pharmaceutical 
agents  for  determinations  regarding 
inclusion  on  the  Uniform  Formulary. 
The  DoD  Pharmacy  and  Therapeutics 
Committee  will  periodically  evaluate  or 
reevaluate  individual  drugs  and  drug 
classes  for  determinations  regarding 
inclusion  or  continuation  on  the 
Uniform  Formulary.  Evaluation  or 
reevaluation  of  individual  drugs  or  drug 
classes  may  be  prompted  by  a  variety  of 
circiunstances  including,  but  not 
limited  to: 

(1)  Approval  of  a  new  drug  by  the 
U.S.  Food  and  Drug  Administration; 

(2)  Approval  of  a  new  indication  for 
an  existing  drug; 

(3)  Changes  in  the  clinical  use  of 
existing  drugs; 

(4)  New  information  concerning  the 
safety,  effectiveness  or  clinical 
outcomes  of  existing  drugs; 

(5)  Price  changes; 

(6)  Shifts  in  market  share; 

(7)  Scheduled  review  of  a  therapeutic 
class;  and 

(8)  Requests  from  Pharmacy  and 
Therapeutics  Committee  members, 
military  treatment  facilities,  or  other 
Military  Health  System  officials. 

(f)  Administrative  procedures  for 
establishing  and  maintaining  the 
Uniform  Formulary.  (1)  Determinations 
of  the  Pharmacy  and  Therapeutics 
Committee  are  recorded  in  minutes  of 
Committee  meetings.  The  minutes  set 
forth  the  determinations  of  the 
Committee  regarding  the 
pharmaceutical  agents  selected  for 
inclusion  in  the  Uniform  Formulary  and 
summarize  the  reasons  for  those 
determinations.  The  minutes  will 
include  a  record  of  the  number  of 
members  voting  for  and  against  the 
Committee's  action. 

(2)  Comments  and  recommendations 
of  the  Beneficiary  Advisory  Panel  are 
recorded  in  minutes  of  Panel  meetings. 
The  minutes  set  forth  the  comments  and 
recommendations  of  the  Panel  and 
summarize  the  reasons  for  those 
comments  and  recommendations.  The 
minutes  will  include  a  record  of  the 
number  of  members  voting  for  or  against 
the  Panel's  comments  and 
recommendations. 

(3)  The  Director  of  the  TRICARE 
Management  Activity  makes  the  final 
DoD  decisions  regarding  the  Uniform 
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Formulary.  Those  decisions  are  based 
on  the  Director's  review  of  the  final 
determinations  of  the  Pharmacy  and 
Therapeutics  Committee  and  the 
comments  and  recommendations  of  the 
Beneficiary  Advisory  Panel.  No 
pharmaceutical  agent  may  be  designated 
as  non-formulary  on  the  Uniform 
Formulary  unless  it  is  preceded  by  such 
recommendation  by  the  Pharmacy  and 
Therapeutics  Committee.  The  decisions 
of  the  Director  of  the  TRICARE 
Management  Activity  are  in  writing  and 
establish  the  effective  date{s)  of  the 
Uniform  Formulary  actions. 

(g)  Obtaining  pharmacy  services 
under  the  Pharmacy  Benefits 
Program. — (1)  Points  of  service.  There 
are  four  outpatient  pharmacy  points  of 
service:  Military  Treatment  Facilities 
(MTFs),  retail  network  pharmacies, 
retail  non-network  pharmacies,  and  the 
National  Mail  Order  Pharmacy  (NMOP). 
Retail  network  pharmacies  are  those 
non-MTF  pharmacies  that  are  a  part  of 
the  network  established  for  TRICARE 
Prime  under  §  199.17.  Retail  non- 
network  pharmacies  are  those  non-MTF 
pharmacies  that  are  not  part  of  such  a 
network. 

(2)  Availability  of  forihulary  drugs. — 
(i)  General.  Subject  to  paragraph 
(g)(2)(ii)  of  this  section,  formulary  drugs 
are  available  under  the  Pharmacy 
Benefits  Program  from  all  of  the  points 
of  service  identified  in  paragraph  (g){l) 
of  this  section. 

(ii)  Availability  of  formulary  drugs  at 
military  treatment  facilities. 
Pharmaceutical  agents  included  on  the 
Uniform  Formulary  are  available 
through  MTFs.  consistent  with  the 
scope  of  health  care  services  offered  in 
such  facilities.  The  Basic  Core 
Formulary  (BCF)  is  a  subset  of  the 
Uniform  Formulary  and  is  a  mandatory 
component  of  all  MTF  pharmacy 
formularies.  The  BCF  contains  the 
minimum  set  of  drugs  that  each  MTF 
pharmacy  must  have  on  its  formulary  to 
support  the  primary  care  scope  of 
practice  for  Primary  Care  Manager 
em'oUment  sites.  Additions  to 
individual  MTF  formularies  are 
determined  by  local  Pharmacy  and 
Therapeutics  Committees  based  on  the 
scope  of  health  care  services  provided  at 
the  respective  MTFs.  All  drugs  on  the 
local  MTF  formulary  must  be  available 
to  all  categories  of  beneficiaries. 

(3)  Availability  of  non-formulary 
drugs — (i)  General.  Non-formulary 
pharmaceuticcil  agents  are  generally 
available  under  the  Pharmacy  Benefits 
Program  from  retail  network 
pharmacies,  retail  non-network 
pharmacies,  and  the  National  Mail 
Order  Pharmacy  (NMOP). 


(ii)  Availability  of  non-formulary 
drugs  at  military  treatment  facilities. 
Non-formulary  pharmaceutical  agents 
will  be  available  to  eligible  covered 
beneficiaries  through  the  MTF 
pharmacies  only  for  prescriptions 
written  by  MTF  providers  and  approved 
through  the  non-formulary  special  order 
process  that  validates  the  medical 
necessity  for  use  of  the  non-formulary 
pharmaceutical  agent. 

(iii)  Availability  of  clinically 
appropriate  non-formulary 
pharmaceutical  agents  to  members  of 
the  Uniformed  Services.  The  Pharmacy 
Benefits  Program  is  required  to  assure 
the  availability  of  clinically  appropriate 
pharmaceutical  agents  to  members  of 
the  uniformed  services,  including, 
where  appropriate,  agents  not  included 
on  the  Uniform  Formulary.  MTFs  shall 
establish  procedures  to  evaluate  the 
clinical  appropriateness  of  prescriptions 
written  for  members  of  the  uniformed 
services  for  pharmaceutical  agents  not 
included  on  the  uniform  formulary.  If  it 
is  determined  that  the  prescription  is 
clinically  appropriate,  the  MTF  will 
provide  the  pharmaceutical  agent  to  the 
member.  TRICARE  will  conduct  an 
evaluation  for  clinical  appropriateness 
when  a  member  presents  a  prescription 
for  a  non-foritiulary  pharmaceutical 
agent  to  a  retail  pharmacy  or  the  NMOP. 

(h)  Cost-sharing  under  the  Pharmacy 
Benefits  Program — (1)  General.  Under 
10  U.S.C.  1074g(a)(6),  cost-sharing 
requirements  (independent  of  those 
established  under  other  provisions  of 
this  Part)  are  established  in  this  section 
for  the  Pharmacy  Benefits  Program. 
Cost-sharing  requirements  are  based  on 
the  classification  of  a  pharmaceutical 
agent  as  generic,  formulary,  or  non- 
formulary,  in  conjunction  with  the  point 
of  service  from  which  the  agent  is 
acquired. 

(2)  Cost-sharing  amounts.  Active  duty 
members  of  the  imiforme  J  services  do 
not  pay  cost-shares.  For  other  categories 
of  beneficiaries,  cost-sharing  amounts 
are  as  follows: 

(i)  For  pharmaceutical  agents  obtained 
from  a  military  treatment  facility,  there 
is  no  co-pay. 

(ii)  For  pharmaceutical  agents 
obtained  from  a  retail  network 
pharmacy  there  is  a: 

(A)  $9.00  co-pay  per  prescription 
required  for  up  to  a  30-day  supply  of  a 
formulary  pharmaceutical  agent. 

(B)  $3.00  co-pay  per  prescription  for 
up  to  a  30-day  supply  of  a  generic 
pharmaceutical  agent. 

(C)  $22.00  co-pay  per  prescription  for 
up  to  a  30-day  supply  of  a  non- 
formulary  pharmaceutical  agent. 

(iii)  For  lormulcuy  and  generic 
pharmaceutical  agents  obtained  from  a 


retail  non-network  pharmacy  there  is  a 
20  percent  or  $9.00  co-pay  (whichever 
is  greater)  per  prescription  for  up  to  a 
30-day  supply  of  the  pharmaceutical 
agent. 

(iv)  For  non-formulary 
pharmaceutical  agents  obtained  at  a 
retail  non-network  pharmacy  there  is  a 
20  percent  or  $22.00  co-pay  (whichever 
is  greater)  per  prescription  for  up  to  a 
30-day  supply  of  the  pharmaceutical 
agent. 

(v)  For  pharmaceutical  agents 
obtained  under  the  NMOP  program 
there  is  a: 

(A)  $9.00  co-pay  per  prescription  for 
up  to  a  90-day  supply  of  a  formulary 
pharmaceutical  agent. 

(B)  $3.00  co-pay  for  up  to  a  90-day 
supply  of  a  generic  pharmaceutical 
agent. 

(C)  $22.00  co-pay  for  up  to  a  90-day 
supply  of  a  non-formulary 
pharmaceutical  agent. 

(vi)  A  point  of  service  cost-share  of  50 
percent  applies  in  lieu  of  the  20  percent 
co-pay  for  TRICARE  Prime  beneficiaries 
who  obtain  prescriptions  from  retail 
non-network  pharmacies. 

(vii)  Except  as  provided  in  paragraph 
(h)(2)(viii)  of  this  section,  for 
pharmaceutical  agents  acquired  by 
TRICARE  Standard  beneficiaries  from 
retail  non-network  pharmacies, 
beneficiaries  are  subject  to  the  $150.00 
per  individual  or  $300.00  maximum  per 
family  annual  fiscal  year  deductible. 

(viii)  Under  TRICARE  Standard, 
dependents  of  members  of  the 
uniformed  services  whose  pay  grade  is 
E-4  or  below  are  subject  to  the  $50.00 
per  individual  or  $100.00  maximum  per 
family  annual  fiscal  year  deductible. 

(ix)  The  TRICARE  catastrophic  cap 
limits  apply  to  Pharmacy  Benefits 
Program  cost-sharing. 

(x)  The  $22  per  prescription  co-pay 
established  in  this  paragraph  (h)(2)  of 
this  section  may  be  adjusted 
periodically  (but  no  more  frequently 
than  annually  imless  necessary  to 
comply  with  a  statutory  requirement) 
based  on  experience  with  the  Uniform 
Formulary,  changes  in  economic 
circimistances,  and  other  appropriate 
factors.  Any  such  adjustment  must  be 
made  upon  the  recommendation  of  the 
Pharmacy  and  Therapeutics  Committee 
and  approved  by  the  Assistant  Secretary 
of  Defense  (Health  Affafrs).  Any  such 
adjusted  amount  will  maintain 
compliance  with  the  requirements  of  10 
U.S.C.  1074g(a)(6). 

(3)  Special  cost-sharing  rule  when 
there  is  a  clinical  necessity  for  use  of  a 
non-formulary  drug,  (i)  When  there  is  a 
clinical  necessity  for  the  use  of  a  non- 
formulary  pharmaceutical  agent  that  is 
not  otherwise  excluded  as  a  covered 
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benefit,  the  drug  or  medicine  will  be 
provided  at  the  same  co-pay  as  a 
formulary  pharmaceutical  agent  can  be 

obtained. 

(ii)  A  clinical  necessity  for  use  of  a 
non-formulary  drug  is  established  when 
the  beneficiary  or  their  provider  submits 
sufficient  information  to  show  that  one 
or  more  of  the  following  conditions 

exigt: 

(A)  The  use  of  formulary  agents  is 
cohtraindicated; 

(B)  The  patient  experiences 
significant  adverse  effects  from 
formulary  agents: 

(C)  Formulary  agents  result  in 
therapeutic  failure; 

(D)  The  patient  previously  responded 
to  a  non-formulary  agent  and  changing 
to  a  formulary  agent  would  incur 
unacceptable  clinical  risk;  or 

(E)  There  is  no  alternative  agent  on 
the  formulary. 

(iii)  Information  to  establish  clinical 
necessity  for  use  of  a  non-formulary 
pharmaceutical  agent  should  be 
provided  to  TRICARE  for  prescriptions 
submitted  to  a  retail  network  pharmacy. 

(iv)  Information  to  establish  clinical 
necessity  for  use  of  a  non-formulary 
pharmaceutical  agent  should  be 
provided  as  part  of  the  claims  processes 
for  non-formulary  pharmaceuticals 
obtained  through  non-network  points  of 
service,  claims  as  a  result  of  other  health 
insurance,  or  any  other  situations 
requiring  the  submission  of  a  manual 

claim. 

(v)  Information  to  establish  clinical 
necessity  for  use  of  a  non-formulary 
pharmaceutical  agent  may  be  provided 
with  the  prescription  submitted  to  the 

NMOP. 

(vi)  Information  to  establish  clinical 
necessity  for  use  of  a  non-formulary 
pharmaceutical  agent  may  also  be 
provided  at  a  later  date  as  an  appeal  to 
reduce  the  non-formulary  co-pay  to  the 
same  co-pay  as  a  formulary  drug. 

(vii)  The  process  of  establishing 
clinical  necessity  will  not  unnecessarily 
delay  the  dispensing  of  a  prescription. 
In  situations  where  clinical  necessity 
can  not  be  determined  in  a  timely 
manner,  the  non-formulary 
pharmaceutical  will  be  dispensed  at  the 
non-formulary  co-pay  and  a  refund 
provided  to  the  beneficiary  should 
clinical  necessity  be  established. 

(i)  Use  of  generic  drugs  under  the 
Pharmacy  Benefits  Program.  (1)  The 
designation  of  a  drug  as  a  generic,  for 
the  purpose  of  applying  cost-shares  at 
the  generic  rate,  will  be  determined 
through  the  use  of  standard 
pharmaceutical  references  as  part  of 
commercial  best  business  practices. 
Drugs  will  be  designated  as  generics 
when  listed  with  an  "A"  rating  in  the 


current  Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations 
(Orange  Book)  published  by  the  Food 
and  Drug  Administration,  or  any 
successor  to  such  reference.  Generics 
are  multisource  products  that  must 
contain  the  same  active  ingredients,  are 
of  the  same  dosage  form,  route  of 
administration  and  are  identical  in 
strength  or  concentration. 

(2)  The  Pharmacy  Benefits  Program 
generally  requires  mandatory 
substitution  of  generic  drugs  when 
available.  Brand  name  drugs  will  be 
available  at  the  non-formulary  co-pay 
when  dispensed  in  lieu  of  a  generic 
equivalent  if  selection  of  the  branded 
product  is  based  solely  on  the  personal 
preference  of  the  provider  or 
beneficiary.  In  cases  in  which  there  is  a 
clinical  justification  for  a  brand  name 
drug  in  lieu  of  a  generic  equivalent, 
under  the  standards  and  procedures  of 
paragraph  (h)(3)  of  this  section,  the 
generic  substitution  policy  is  waived. 

(3)  When  a  blanket  purchase 
agreement,  incentive  price  agreement,  or 
other  Government  contract  action 
results  in  a  brand  pharmaceutical  agent 
being  the  most  cost  effective  agent  for 
purchase  by  the  Government,  the 
Pharmacy  and  Therapeutics  Committee 
may  also  designate  that  the  drug  be  cost- 
shared  at  the  generic  rate. 

(j)  Preauthorization  of  certain 
pharmaceutical  agents.  Selected 
pharmaceutical  agents  may  be  subject  to 
prior  authorization  or  utilization  review 
requirements  to  assure  medical 
necessity,  clinical  appropriateness  and/ 
or  cost  effectiveness.  The  Pharmacy  and 
Therapeutics  Committee  will  assess  the 
need  to  prior  authorize  a  given  agent  by 
considering  the  relative  clinical  and  cost 
effectiveness  of  agents  within  a 
therapeutic  class.  Agents  that  require 
prior  authorization  will  be  identified  by 
a  majority  vote  of  the  Pharmacy  and 
Therapeutics  Committee.  The  Pharmacy 
and  Therapeutics  Committee  will 
establish  the  prior  authorization  criteria 
for  the  agent. 

(k)  TRICARE  Senior  Pharmacy 
Program.  Section  711  of  the  Floyd  D. 
Spence  National  Defense  Authorization 
Act  for  Fiscal  Year  2001  (Public  Law 
106-398.  114  Stat.  1654A-175) 
established  the  TRICARE  Senior 
Pharmacy  Program  for  Medicare  eligible 
beneficiaries  effective  April  1.  2001. 
These  beneficiaries  are  required  to  meet 
the  eligibility  criteria  as  prescribed  in 
§  199.3.  The  benefit  under  the  TRICARE 
Senior  Pharmacy  Program  applies  to 
prescription  drugs  and  medicines 
provided  on  or  aiter  April  1,  2001. 

(1)  Effect  of  other  health  insumnce. 
The  double  coverage  rules  of  §  199.8  are 
applicable  to  services  provided  under 


the  Pharmacy  Benefits  Program.  For  this  , 
purpose,  to  the  extent  they  provide  a 
prescription  drug  benefit.  Medicare 
supplemental  insurance  plans  or 
Medicare  HMO  plans  are  double 
coverage  plans  and  will  be  the  primary 
payor. 

(m)  Procedures.  The  Director. 
TRICARE  Management  Activity  shall 
establish  procedures  for  the  effective 
operation  of  the  Pharmacy  Benefits 
Program.  Such  procedures  may  include 
restrictions  of  the  quantity  of 
pharmaceuticals  to  be  included  under 
the  benefit,  encouragement  of  the  use  of 
generic  drugs,  implementation  of 
quality  assurance  and  utilization 
management  activities,  and  other 
appropriate  matters. 

Dated;  April  4.  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  02-8615  Filed  4-11-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51 ,  52, 96,  and  97 
lFRL-7170-91 

Interstate  Ozone  Transport:  Response 
to  Court  Decisions  on  the  NOx  SIP 
Call,  NOx  SIP  Call  Technical 
Amendments,  and  Section  126  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comment  period.  - 


SUMMARY:  Today.  EPA  is  extending  the 
closing  date  of  the  public  comment 
period  regarding  EPA's  notice  of 
proposed  rulemaking  "Interstate  Ozone 
Transport:  Response  to  Court  Decisions 
on  the  NOx  SIP  Call.  NOx  SIP  Call 
Technical  Amendments,  and  Section 
126  Rules."  published  February  22, 
2002  at  67  FR  8395.  The  original 
comment  period  was  to  close  on  April 
15.  2002.  The  new  closing  date  will  be 
April  29.  2002.  The  EPA  received  a 
request  to  extend  the  comment  period 
due  to  the  complexity  of  the  issues 
surrounding  the  actions  EPA  is 
proposing  to  take.  We  find  it 
appropriate  to  provide  additional  time 
for  interested  and  affected  parties  to 
submit  comments.  All  comments 
received  by  EPA  on  or  prior  to  April  29, 
2002  will  be  considered  in  the 
development  of  a  final  rule. 
dates:  Allconunents  regarding  EPA's 
notice  of  proposed  rulemaking  issued 
on  February  22,  2002  must  be 
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postmarked,  faxed,  or  e-mailed  to  EPA 
on  or  before  close  of  business  April  29, 
2002  instead  of  April  15,  2002. 

ADDRESSES:  Comments  (in  duplicate  if 
possible)  may  be  submitted  to  the  Office 
of  Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention: 
Docket  No.  A-96-56.  U.S. 
Environmental  Protection  Agency.  1200 
PennsylvcUiia  Avenue.  NW.  Washington. 
DC  20460.  telephone  (202)  260-7548. 
fax  (202)  260-4400.  and  e-mail  A-and- 
R-docket@epa.gov.  We  encourage 
electronic  submissions  of  comments  and 
data  following  the  instructions  under 
SUPPLEMENTARY  INFORMATION  of  this 
document.  No  confidential  business 
information  should  be  submitted 
through  e-mail. 

Documents  relevant  to  this  action, 
including  the  proposed  notice,  are 
available  for  inspection  at  the  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW.  Waterside  Mall.  Room  M- 
1500.  Washington,  DC  20460.  between  8 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  A 
reasonable  fee  may  be  charged  fcH* 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

General  questions  concerning  today's 
action  should  be  addressed  to  Jan  King. 
Office  of  Air  Quality  Planning  and 
Standards.  Air  Quality  Strategies  and 
Standards  Division,  C539-02,  Research 
Triangle  Park.  NC  27711.  telephone    . 
(919)  541-5665.  e-mail 
king.jan@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  (67  FR  8395)  addresses 
the  issues  remanded  or  vacated  for 
notice-and-comment  rulemaking  by  the 
D.C.  Circuit  in  Michigan  v.  EPA.  213 
F.3d  663  (D.C,  Cir.  2000).  cert,  denied, 
121  S.  Ct.  1225,  149  L.  ED.  135  (2001), 
which  concerned  the  NOx  SIP  Call  (the 
"SIP  call  case");  Appalachian  Power  v. 
EPA,  251  F,3d  1026  (D,C,  Cir.  2001). 
which  concerned  the  technical 
amendments  rulemakings  for  the  NOx 
SEP  Call  (the  "Technical  Amendments 
case");  and  Appalachian  Power  v.  EPA, 
249  F.3d  1042  (D.C.  Cir.  2001)  and 
Appalachian  Power  v.  EPA,  No,99- 
1200,  Order  (D,C.  Cir,.  August  24.  2001), 
which  concerned  the  section  126 
rulemaking  (the  "Section  126  case"). 

In  the  proposed  rule.  EPA  proposed 
to: 

(1)  Retain  the  definition  of  EGUs  as  it 
relates  to  cogeneration  units  in  the  NOx 
SIP  Call  and  in  the  Section  126  Rule. 
and  retain  the  definition  of  EGUs  as  it 
relates  to  cogeneration  units  in  the  NOx 
SIP  Call  with  only  minor  revisions  to 
make  the  definition  consistent  with  the 
Section  126  Rule; 


(2)  revise  the  control  levels  for 
stationary  internal  combustion  engines 
that  were  assumed  in  calculating  NOx 
SIP  call  budgets  for  each  State; 

(3)  exclude  portions  of  Georgia. 
Missouri,  Alabama  and  Michigan  from 
the  NOx  SIP  Call  (the  court  ruling 
focused  on  Georgia  and  Missoiui,  but 
the  same  issue  is  relevant  to  Alabama 
and  Michigan); 

(4)  revise  statewide  emissions  budgets 
in  the  NOx  SIP  Call  to  reflect  the 
disposition  of  the  first  three  issues 
above; 

(5)  set  a  range  of  dates  for  19  States 
and  the  District  of  Columbia  to  submit 
State  implementation  plans  to  achieve 
the  emissions  reductions  required  by 
this  second  phase  of  the  NOx  SIP  Call, 
and  for  Georgia  and  Missouri  to  submit 
SIPs  meeting  the  full  NOx  SIP  Call:  6 
months  through  1  year  from  final 
promulgation  of  this  rulemaking  but  no 
later  than  April  1,  2003; 

(6)  set  a  compliance  date  of  May  31, 
2004,  for  all  sources  except  those  in 
Georgia  and  Missouri;  and  sources  in 
those  two  States  would  have  a  May  1, 
2005  compliance  date;  and 

(7)  exclude  Wisconsin  from  NOx  SIP 
Call  requirements  at  this  time. 

The  comment  period  provided  in  the 
proposed  rule  was  to  close  on  April  15, 
2002.  Today's  action  extends  the  date  by 
which  the  comment  period  closes  to 
April  29,  2002. 

Dated:  April  5,  2002. 
Robert  Brenner, 

Acting  Assistant  Administrator,  Office  of  Air 
and  Radiation. 

[FR  Doc.  02-8929  Filed  4-11-02;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[NV  021 -0049b;  FRL-7167-4] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Nevada 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  maintenance  plan  for  the  Steptoe 
Valley  Central  area  in  Nevada  and  grant 
the  request  submitted  by  the  State  to 
redesignate  this  area  from 
nonattainment  to  attainment  for  the 
National  Ambient  Air  Quality  Standards 
for  sulfur  dioxide  (SO2), 
DATES:  Comments  on  this  proposal  must 
be  received  by  May  13,  2002. 


ADDRESSES:  Please  address  your 
comments  to  the  following  EPA  contact. 
You  may  inspect  and  copy  the 
rulemaking  docket  for  this  notice  at  the 
following  location  during  normal 
business  hours. 

Environmental  Protection  Agency, 
Region  9,  Air  Division,  Air  Planning 
Office  (AIR-2),  75  Hawthorne  Stt-eet, 
San  Francisco,  CA  94105-3901. 
Copies  of  the  SIP  materials  are  also 
available  for  inspection  at  the  address 
listed  below: 

Nevada  Division  of  Environmental 
Protection,  333  W.  Nye  Lane,  Carson 
City.  NV  89710. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Cooper.  Grants  and  Program 
Integration  Office  (AIR-8).  Air  Division, 
U.S.  EPA,  Region  9,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 
Telephone:  (415)  947-4103.  E-mail: 
Cooper.  Valerie@epa.gov 

SUPPLEMENTARY  INFORMATION: 

In  the  Rules  and  Regulations  section 
of  this  Federal  Register,  we  are 
approving  the  maintenance  plan  for  the 
Steptoe  Valley— Central  SO2 
nonattaiiunent  area.  We  are  also 
approving  the  State  of  Nevada's  request 
to  redesignate  the  Steptoe  Valley  area 
from  nonattainment  to  attainment  for 
the  primary  SO2  NAAQS.  We  are  taking 
these  actions  without  prior  proposal 
because  we  believe  that  the  revision  and 
request  are  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  We  do  not  plan 
to  open  a  second  comment  period,  so 
anyone  interested  in  commenting 
should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
activity  is  planned.  For  further- 
information,  please  see  the  direct  final 
action. 

Dated:  March  24,  2002. 
Wayne  Nastri, 

Regional  Administrator,  Region  DC. 
(FR  Doc.  02-8290  Filed  4-11-02;  8:45  am] 
BILUNG  CODE  «560-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 
[FRL-7170-4] 

Outer  Continental  Shelf  Air 
Regulations;  Consistency  Update  for 
California 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 
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action:  Proposed  rule— consistency 
update. 


Street.  San  Francisco.  CA  94105.  (415) 
947-4125. 


summary:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("OCS")  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA").  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act.  as  amended  in  1990  ("the 
Act").  The  portion  of  the  OCS  air 
regulations  that  is  being  updated 
pertains  to  the  requirements  for  OCS 
sources  for  which  the  Santa  Barbara 
County  Air  Pollution  Control  District 
(Santa  Barbara  County  APCD).  South 
Coast  Air  Quality  Management  District 
(South  Coast  AQMD)  and  Ventura 
County  Air  Pollution  Control  District 
(Ventura  County  APCD)  are  the 
designated  COAs.  The  intended  effect  of 
approving  the  OCS  requirements  for  the 
above  Districts  is  to  regulate  emissions 
from  OCS  sources  in  accordance  with 
the  requirements  onshore.  The  changes 
to  the  existing  requirements  discussed 
below  are  proposed  to  be  incorporated 
by  reference  into  the  Code  of  Federal 
Regulations  and  are  listed  in  the 
appendix  to  the  OCS  air  regulations. 
6ATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
May  13.  2002. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (Air-4).  Attn:  Docket  No.  A-93- 
16  Section  XXV.  Environmental 
Protection  Agency.  Air  Division.  Region 
9.  75  Hawthorne  St.,  San  Francisco.  CA 

94105. 

Docket:  Supporting  information  used 
in  developing  the  rule  and  copies  of  the 
docimients  EPA  is  proposing  to 
incorporate  by  reference  are  contained 
in  Docket  No.  A-93-16  Section  XXV. 
This  docket  is  available  for  public 
inspection  and  copying  Monday — 
Friday  during  regular  business  hours  at 
the  following  locations: 

EPA  Air  Docket  (Air-4).  Attn:  Docket 
No.  A-93-16  Section  XXV. 
Environmental  Protection  Agency.  Air 
Division.  Region  9.  75  Hawthorne  St.. 
San  Francisco,  CA  94105. 

EPA  Air  Docket  (LE-131).  Attn:  Air 
Docket  No.  A-93-16  Section  XXV. 
Environmental  Protection  Agency.  Air 
Docket  (6102),  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW..  Washington 
DC  20460. 

A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Air  Division  (Air-4). 
U.S.  EPA  Region  9.  75  Hawthorne 


I.  Background  Information 

A.  Why  Is  EPA  Taking  This  Action? 

On  September  4.  1992,  EPA 
promulgated  40  CFR  part  55,'  which 
established  requirements  to  control  air 
pollution  from  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  1  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  that  for 
such  sources  located  within  25  miles  of 
a  state's  seaward  boundary,  the 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 
requirements  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  §  55.12  of  the  OCS  rule, 
consistency  reviews  will  occur  (1)  at 
least  aimually;  (2)  upon  receipt  of  a 
Notice  of  Intent  under  §  55.4;  or  (3) 
when  a  state  or  local  agency  submits  a 
rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 
This  proposed  action  is  being  taken  in 
response  to  the  submittal  of  rules  by 
three  local  air  pollution  control 
agencies.  Public  comments  received  in 
writing  within  30  days  of  publication  of 
this  document  will  be  considered  by 
EPA  before  publishing  a  final  rule. 

Section  328(a)  of  the  Act  requires  that 
EPA  establish  requirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate,  EPA  must 
incorporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA's  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result.  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA's  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 


rules  or  regulations  into  part  55.  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  part  of  the 
SIP.  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion  in  the  SIP. 

n.  EPA's  Evaluation 

A.  What  Criteria  Were  Used  To  Evaluate 
Rules  Submitted  To  Update  40  CFR  Part 
55? 

In  updating  40  CFR  part  55.  EPA 
reviewed  the  rules  submitted  for 
inclusion  in  part  55  to  ensure  that  they 
are  rationally  related  to  the  attainment 
or  maintenance  of  federal  or  state 
ambient  air  quality  standards  or  part  C 
of  title  I  of  the  Act,  that  they  are  not 
designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious.  40  CFR  55.12 
(e).  In  addition.  EPA  has  excluded 
administrative  or  procedural  rules.^  and 
requirements  that  regulate  toxics  which 
are  not  related  to  the  attainment  and 
maintenance  of  federal  and  state 
ambient  air  quality  standards. 

B.  What  Rule  Revisions  Were  Submitted 
To  Update  40  CFR  Part  55? 

1.  After  review  of  the  rule  submitted 
by  the  Santa  Barbara  County  APCD 
against  the  criteria  set  forth  above  and 
in  40  CFR  part  55.  EPA  is  proposing  to 
make  the  following  rule  revision 
applicable  to  sources  for  which  the 
Santa  Barbara  County  APCD  is 
designated  as  the  COA: 


Rule  No. 

Rule  name 

Adoption 
date 

323 

Architectural  coat- 
ings. 

11/15/01 

2.  After  review  of  the  rules  submitted 
by  South  Coast  AQMD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55.  EPA  is  proposing  to  make  the 
following  rule  revisions  applicable  to 
OCS  sources  for  which  the  South  Coast 
AQMD  is  designated  as  the  COA  (note: 
no  requirements  that  are  not  related  to 
the  attainment  and  maintenance  of 
federal  and  state  ambient  air  quality 
standards  will  be  incorporated  to 
regulate  toxics): 


>  The  reader  may  refer  to  the  Notice  of  Proposed 
Rulemaking.  December  5. 1991  (56  FR  63774).  and 
the  preamble  to  the  final  rule  promulgated 
September  4.  1992  (57  FR  40792)  for  further 
background  and  information  on  the  OCS 
regulations. 


'^  Each  COA  which  has  been  delegated  the 
authority  to  implement  and  enforce  part  55.  will 
use  its  administrative  and  procedural  rules  as 
onshore.  However,  in  those  instances  where  EPA 
has  not  delegated  authority  to  implement  and 
enforce  part  55,  EPA  will  use  its  own  administrative 
and  procedural  requirements  to  implement  the 
substantive  requirements.  40  CFR  55.14(c)(4) 
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Rule  No. 


102 
2d8 


401  ... 
444  ... 
518.2 

1107  . 

1113. 
1122  . 


Rule  names 


Definition  of  Temis  . 

Permit  and  Bum  Au- 
thorization for 
Open  Buming. 

Visible  Emissions  .... 

Open  Burning  

Federal  Alternative 
Operating  Condi- 
tions. 

Coating  of  Metal 
Parts  and  Prod- 
ucts. 

Architectural  Coat- 
ings. 

Solvent  Degreasers 


Adoption 
date 


10/19/01 
12/21/01 


11/9/01 
12/21/01 
12/21/01 


11/9/01 

7/20/01 
9/21/01 


The  following  new  rule  was 
submitted: 


Rule  No. 

Rule  name 

Adoption 
date 

1178 

1 

Further  Reductions 
;    of  VOC  Emissions 
from  Storage 
Tanks  at  Petro- 
leum Facilities.    . 

12/21/01 

The  following  rule  was  submitted,  but 
will  not  be  incorporated  because  it  does 
not  apply: 


Rule  No. 


1834 


Rule  name 


Pilot  Credit  Genera- 
tion Pilot  Program 
for  Truck  Stops. 


Adoption 
date 


11/9/01 


The  following  rule  has  been  rescinded 
by  the  District  and  will  be  removed  from 
South  Coast  AQMD  requirements 
applicable  to  apply  to  OCS  sources: 


Rule  No. 

Rule  name 

Re- 
scinded 
date 

708 

— 1 

Plans 

9/08/95 

3.  After  review  of  the  rule  submitted 
by  Ventura  Coimty  APCD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  is  proposing  to  make  the 
following  rule  revision  applicable  to 
OCS  sources  for  which  the  Ventura 
County  APCD  is  designated  as  the  COA: 


Rule  No. 

Rule  name 

Adoption 
date 

74.2 

Architectural  coat- 
ings. 

11/13/01 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
Regulatory  Planning  and  Review. 


B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13175 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal' 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  In  the  spirit  of 
Executive  Order  13175,  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  governments,  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  tribal  officials. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 


Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct  . 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  ^  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

E.  Regulatory  Flexibility  Act,  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  for  any 
rule  that  will  have  a  significant 
economic  impaction  a  substantial 
number  of  small  entities.  The  RFA 
applies  only  to  rules  subject  to  notice 
and  comment  rulemaking  requirements 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions. 
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This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because 
consistency  updates  do  not  create  any 
new  requirements  but  simply  act  on 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
consistency  update  approval  does  not 
create  any  new  requirements.  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  National  Technology  Transfer  and 
Aflvancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards  '  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  apphcable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 


H.  Executive  Order  1321 1  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  action  under  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection. 
Administrative  practice  and  procediu^es. 
Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  April  3.  2002. 
Wayne  Nastri. 
Regional  Administrator,  Region  IX. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55,  is  proposed  to  be 
amended  as  follows: 


PART  55— {AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq]  as  amended  by  Public 
Law  101-549. 

2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraphs  (e) 
(3)(ii)  (F).(G)  and  (H)  to  read  as  follows: 

§  55.14  Requirements  that  apply  to  OCS 
sources  located  within  25  miles  of  states 
seaward  boundaries,  by  state. 

***** 

(e)'  *  * 
(3)*  *  * 
(ii)*  *  * 

(F)  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources. 

(G)  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources. 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 
*        *        *        *        * 

Appendix  to  Part  55— [Amended] 

3.  Appendix  A  to  40  CFR  part  55  is 
proposed  to  be  amended  by  revising 
paragraph  (b)(6).  (7)  and  (8)  under  the 
heading  "California"  to  read  as  follows: 

Appendix  A  to  40  CFR  Part  55— Listing 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Part  55, 
by  State. 


California 


(b)  Local  requirements. 

•        *        *        *        ♦ 

(6)  The  following  requirements  are 
contained  in  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources: 
Rule  102    Definitions  (Adopted  5/20/99) 
Rule  103    Severability  (Adopted  10/23/78) 
Rule  106    Notice  to  Comply  for  Minor 

Violations  (Adopted  7/15/99) 
Rule  201     Permits  Required  (Adopted  4/17/ 

97) 
Rule  202    Exemptions  to  Rule  201  (Adopted 

4/17/97) 
Rule  203    Transfer  (Adopted  4/17/97) 
Rule  204     Applications  (Adopted  4/17/97) 
Rule  205     Standards  for  Granting 

Applications  (Adopted  4/17/97) 
Rule  206    Conditional  Approval  of 

Authority  to  Construct  or  Permit  to  Operate 

(Adopted  10/15/91) 
Rule  207    Denial  of  Application  (Adopted 

10/23/78) 
Rule  210     Fees  (Adopted  4/17/97) 
Rule  212     Emission  Statements  (Adopted  10/ 

20/92) 
Rule  301     Circumvention  (Adopted  10/23/ 

78) 
Rule  302    Visible  Emissions  (Adopted  10/ 

23/78) 
Rule  304    Particulate  Matter— Northern 

Zone  (Adopted  10/23/78) 
Rule  305     Particulate  Matter  Concentration- 
Southern  Zone  (Adopted  10/23/78) 
Rule  306    Dust  and  Fumes— Northern  Zone 

(Adopted  10/23/78) 
Rule  307    Particulate  Matter  Emission 

Weight  Rate— Southern  Zone  (Adopted  10/ 

23/78) 
Rule  308    Incinerator  Burning  (Adopted  10/ 

23/78) 
Rule  309    Specific  Contaminants  (Adopted 

10/23/78) 
Rule  310    Odorous  Organic  Sulfides 

(Adopted  10/23/78) 
Rule  311     Sulfur  Content  of  Fuels  (Adopted 

10/23/78) 
Rule  312    Open  Fires  (Adopted  10/2/90) 
Rule  316    Storage  and  Transfer  of  Gasoline 

(Adopted  4/17/97) 
Rule  317    Organic  Solvents  (Adopted  10/23/ 

78) 
Rule  318    Vacuum  Producing  Devices  or 
Systems— Southern  Zone  (Adopted  10/23/ 

78) 
Rule  321     Solvent  Cleaning  Operations 

(Adopted  9/18/97) 
Rule  322    Metal  Surface  Coating  Thinner 

and  Reducer  (Adopted  10/23/78) 
Rule  323    Architectural  Coalings  (Adopted 

11/15/01) 
Rule  324     Disposal  and  Evaporation  of 

Solvents  (Adopted  10/23/78) 
Rule  325    Crude  Oil  Production  and 

Separation  (Adopted  7/19/01) 
Rule  326    Storage  of  Reactive  Organic  Liquid 

Compounds  (Adopted  1/18/01) 
Rule  327    Organic  Liquid  Cargo  Tank  Vessel 

Loading  (Adopted  12/16/85) 
Rule  328    Continuous  Emission  Monitoring 

(Adopted  10/23/78) 
Rule  330    Surface  Coating  of  Miscellaneous 

Metal  Parts  and  Products  (Adopted  1/20/ 

00) 
Rule  331     Fugitive  Emissions  Inspection  and 
Maintenance  (Adopted  12/10/91) 
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Rule  332    Petroleum  Refinery  Vacuum 

ft-oducing  Systems,  Wastewater  Separators 

and  Process  Turnarounds  (Adopted  6/11/ 

79) 
Rule  333    Control  of  Emissions  from 

Reciprocating  Internal  Combustion  Engines 

(Adopted  4/17/97) 
Rule  342    Control  of  Oxides  of  Nitrogen 

(NOx)  from  Boilers.  Steam  Generators  and 

Process  Heaters)  (Adopted  4/17/97) 
Rule  343    Petroleum  Storage  Tank  Degassing 

(Adopted  12/14/93) 
Rule  344    Petroleum  Sumps,  Pits,  and  Well 

Cellars  (Adopted  11/10/94) 
Rule  346    Loading  of  Organic  Liquid  Cargo 

Vessels  (Adopted  01/18/01) 
Rule  352     Natural  Gas-Fired  Fan-Type 

Central  Furnaces  and  Residential  Water 

Healers  (Adopted  9/16/99) 
Rule  353     Adhesives  and  Sealants  (Adopted 

8/19/99) 
Rule  359    Flares  and  Thermal  Oxidizers  (6/ 

28/94) 
Rule  370    Potential  to  Emit — Limitations  for 

Part  70  Sources  (Adopted  6/15/95) 
Rule  505     Breakdown  Conditions  Sections 

A..B.1,.  and  D.  only  (Adopted  10/23/78) 
Rule  603     Emergency  Episode  Plans 

(Adopted  6/15/81) 
Rule  702    General  Conformity  (Adopted  10/ 

20/94) 
Rule  801     New  Source  Review  (Adopted  4/ 

17/97) 
Rule  802     Nonattainment  Review  (Adopted 

4/17/97) 
Rule  803     Prevention  of  Significant 

Deterioration  (Adopted  4/17/97) 
Rule  804     Emission  Offsets  (Adopted  4/17/ 

97) 
Rule  805    Air  Quality  Impact  Analysis  and 

Modeling  (Adopted  4/17/97) 
Rule  808    New  Source  Review  for  Major 

Sources  of  Hazardous  Air  Pollutants 

(Adopted  5/20/99) 
Rule  1301     Part  70  Operating  Permits — 

General  Information  (Adopted  4/17/97) 
Rule  1302    Part  70  Operating  Permits- 
Permit  Application  (Adopted  11/09/93) 
Rule  1303    Part  70  Operating  Permits — 

Permits  (Adopted  11/09/93) 
Rule  1304     Part  70  Operating  Permits — 

Issuance,  Renewal,  Modification  and 

Reopening  (Adopted  11/09/93) 
Rule  1305    Part  70  Operating  Permits — 

Enforcement  (Adopted  11/09/93) 

(7)  The  following  requirements  are 
contained  in  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources  (Parts  I,  II 
and  III): 

Rule  102    Definition  of  Terms  (Adopted  10/ 

19/01) 
Rule  103    Definition  of  Geographical  Areas 

(Adopted  1/9/76)     ' ' 
Rule  104    Reporting  of  Source  Test  Data  and 

Analyses  (Adopted  1/9/76) 
Rule  108    Alternative  Emission  Control 

Plans  (Adopted  4/6/90) 
Rule  109    Recordkeeping  for  Volatile 

Organic  Compound  Emissions  (Adopted  8/ 

18/00) 
Rule  112    Definition  of  Minor  Violation  and 

Guidelines  for  Issuane  of  Notice  to  Comply 

(Adopted  11/13/98) 
Rule  118    Emergencies  (Adopted  12/7/95) 


Rule  201     Permit  to  Construct  (Adopted  1/5/ 

90) 
Rule  201.1     Permit  Conditions  in  Federally 

Issued  Permits  to  Construct  (Adopted  1/5/ 

90) 
Rule  202    Temporary  Permit  to  Operate 

(Adopted  5/7/76) 
Rule  203    Permit  to  Operate  (Adopted  1/5/ 

90) 
Rule  204    Permit  Conditions  (Adopted  3/6/ 

92) 
Rule  205    Expiration  of  Permits  to  Construct 

(Adopted  1/5/90) 
Rule  206    Posting  of  Permit  to  Operate 

(Adopted  1/5/90) 
Rule  207    Altering  or  Falsifying  of  Permit 

(Adopted  1/9/76) 
Rule  208    Permit  and  Burn  Authorization  for 

Open  Burning  (12/21/01) 
Rule  209    Transfer  and  Voiding  of  Permits 

(Adopted  1/5/90) 
Rule  210    Applications  and  Regulation  II — 

List  and  Criteria  Identif\'ing  Information 

required  of  Applicants  Seeking  a  Permit  to 

Construct  from  the  SCAQMD  (Adopted  4/ 

10/98) 
Rule  212    Standards  for  Approving  Permits 

(Adopted  12/7/95)  except  (c)(3)  and  (e) 
Rule  214    Denial  of  Permits  (Adopted  1/5/ 

90) 
Rule  217    Provisions  for  Sampling  and 

Testing  Facilities  (Adopted  1/5/90) 
Rule  218    Continuous  Emission  Monitoring 

(Adopted  5/14/99) 
Rule  218.1     Continuous  Emission 

Monitoring  Performance  Specifications 

(Adopted  5/14/99) 
Rule  218.1    Attachment  A — Supplemental 

and  Alternative  CEMS  Performance 

Requirements  (Adopted  5/14/99) 
Rule  219    Equipment  Not  Requiring  a 

Written  Permit  Pursuant  to  Regulation  II 

(Adopted  11/17/00) 
Rule  220    Exemption — Net  Increase  in 

Emissions  (Adopted  8/7/81) 
Rule  221     Plans  (Adopted  1/4/85) 
Rule  301     Permit  Fees  (Adopted  5/11/01) 

except  (e)(7)  and  Table  IV 
Rule  304    Equipment.  Materials,  and 

Ambient  Air  Analyses  (Adopted  5/11/01) 
Rule  304.1     Analyses  Fees  (Adopted  5/11/ 

01) 
Rule  305    Fees  for  Acid  Deposition 

(Adopted  10/4/91) 
Rule  306    Plan  Fees  (Adopted  5/11/01) 
Rule  309    Fees  for  Regulation  XVI  Plans 

(Adopted  5/11/01) 
Rule  401     Visible  Emissions  (Adopted  11/9/ 

01) 
Rule  403    Fugitive  Dust  (Adopted  12/11/98) 
Rule  404    Particulate  Matter— Concentration 

(Adopted  2/7/86) 
Rule  405    Solid  Particulate  Matter— Weight 

(Adopted  2/7/86) 
Rule  407    Liquid  and  Gaseous  Air 

Contaminants  (Adopted  4/2/82) 
Rule  408    Circumvention  (Adopted  5/7/76) 
Rule  409    Combustion  Contaminants 

(Adopted  8/7/81) 
Rule  429    Start-Up  and  Shutdown 

Provisions  for  Oxides  of  Nitrogen  (Adopted 

12/21/90) 
Rule  430    Breakdown  Provisions,  (a)  and  (e) 

only  (Adopted  7/12/96) 
Rule  431.1    Sulfur  Content  of  Gaseous  Fuels 

(Adopted  6/12/98) 


Rule  431.2    Sulfur  Content  of  Liquid  Fuels 

(Adopted  9/15/00) 
Rule  431.3     Sulfur  Content  of  Fossil  Fuels 

(Adopted  5/7/76) 
Rule  441     Research  Operations  (Adopted  5/ 

7/76) 
Rule  442     Usage  of  Solvents  (Adopted  12/ 

15/00) 
Rule  444     Open  Burning  (Adopted  12/21/01) 
Rule  463    Organic  Liquid  Storage  (Adopted 

3/11/94) 
Rule  465     Vacuum  Producing  Devices  or 

Systems  (Adopted  8/13/99) 
Rule  468    Sulfur  Recovery  Units  (Adopted 

10/8/76) 
Rule  473     Disposal  of  Solid  and  Liquid 

Wastes  (Adopted  5/7/76) 
Rule  474    Fuel  Burning  Equipment-Oxides 

of  Nitrogen  (Adopted  12/4/81) 
Rule  475    Electric  Power  Generating 

Equipment  (Adopted  8/7/78) 
Rule  476    Steam  Generating  Equipment 

(Adopted  10/8/76) 
Rule  480    Natural  Gas  Fired  Control  Devices 

(Adopted  10/7/77)  Addenduni  to 

Regulation  IV  (Effective  1977) 
Rule  518    Variance  Procedures  for  Title  V 

Facilities  (Adopted  8/11/95) 
Rule  518.1     Permit  Appeal  Procedures  for 

Title  V  Facilities  (Adopted  8/11/95) 
Rule  518.2     Federal  Alternative  Operating 

Conditions  (Adopted  12/21/01) 
Rule  701     Air  Pollution  Emergency 

Contingency  Actions  (Adopted  6/13/97) 
Rule  702    Definitions  (Adopted  7/11/80) 
Rule  708    Plans  (Rescinded  9/8/95) 
Regulation  IX — New  Source  Performance 

Standards  (Adopted  5/11/01) 
Reg.  X    National  Emission  Standards  for 

Hazardious  Air  Pollutants  (NESHAPS) 

(Adopted  5/11/01) 
Rule  1106    Marine  Coatings  Operations 

(Adopted  1/13/95) 
Rule  1107    Coating  of  Metal  Parts  and 

Products  (Adopted  11/9/01) 
Rule  1109    Emissions  of  Oxides  of  Nitrogen 

for  Boilers  and  Process  Heaters  in 

Petroleum  Refineries  (Adopted  8/5/88) 
Rule  1110    Emissions  from  Stationary 

Internal  Combustion  Engines 

(Demonstration)  (Adopted  11/14/97) 
Rule  1110.1     Emissions  from  Stationary 

Internal  Combustion  Engines  (Adopted  10/ 

4/85) 
Rule  1110.2    Emissions  from  Gaseous-  and 

Liquid  Fueled  Internal  Combustion 

Engines  (Adopted  11/14/97) 
Rule  1113    Architectural  Coatings  (Adopted 

7/20/01) 
Rule  1116.1     Lightering  Vessel  Operations — 

Sulfur  Content  of  Bunker  Fuel  (Adopted 

10/20/78) 
Rule  1121     Control  of  Nitrogen  Oxides  from 

Residential-Type  Natural  Gas-Fired  Water 

Heaters  (Adopted  12/10/99) 
Rule  1122    Solvent  Degreasers  (Adopted  9/ 

21/01) 
Rule  1123    Refinery  Process  Turnarounds 

(Adopted  12/7/90') 
Rule  1125    Metal  Containers,  Closure,  and 

Coil  Coating  Operations  (adopted  1/13/95] 
Rule  1132    Further  Control  of  VOC 

Emissions  from  High-Emitting  Spray  Booth 

Facilitites  (Adopted  1/19/01) 
Rule  1134    Emissions  of  Oxides  of  Nitrogen 

from  Stationary  Gas  Turbines  (Adopted  8/ 

8/97) 
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Rule  1136    Wood  Products  Coatings 

(Adopted  6/14/96) 
Rule  1 140    Abrasive  Blasting  (Adopted  8/2/ 

85) 
Rule  1 142     Marine  Tank  Vessel  Operations 

(Adopted  7/19/91) 
Rule  1 146    Emissions  of  Oxides  of  Nitrogen 
from  Industrial,  Institutional,  and 
Commercial  Boilers,  Steam  Generators,  and 
Process  Heaters  (Adopted  11/17/00) 
Rule  1146.1     Emission  of  Oxides  of  Nitrogen 
from  Small  Industrial,  Institutional,  and 
Commercial  Boilers,  steam  Generators,  and 
Process  Heaters  (Adopted  5/13/94) 
Rule  1 146.2     Emissions  of  Oxides  of 
Nitrogen  from  Large  Water  Heaters  and 
Small  Boilers  (Adopted  1/9/98) 
Rule  1148    Thermally  Enhanced  Oil 
Recovery  Wells  (Adopted  11/5/82) 
Rule  1149'   Storage  Tank  Degassing 

(Adopted  7/14/95) 
Rule  1168     Adliesive  and  Sealant 
Applications  (Adopted  9/15/00) 
Rule  1171     Solvent  Cleaning  Operations 

(Adopted  10/8/99) 
Rule  1173     Fugitive  Emissions  of  Volatile 
Organic  Compounds  (Adopted  5/13/94) 
Rule  1 1 76    VOC  Emissions  from  Wastewater 

Systems  (Adopted  9/13/96) 
Rule  1 1 78     Further  Reductions  of  VOC 
V  Emissions  from  Storage  Tanks  at  Petroleum 

Facilities  (Adopted  12/21/01) 
Rule  1301     General  (Adopted  12/7/95) 
Rule  1302     Definitions  (Adopted  10/20/00) 
Rule  1303     Requirements  (Adopted  4/20/01) 
Rule  1304     Exemptions  (Adopted  6/14/96) 
Rule  1306    Emission  Calculations  (Adopted 

10/20/00) 
Rule  1313     Permits  to  Operate  (Adopted  12/ 

7/95) 
Rule  1403     Asbestos  Emissions  from 
Demolition/Renovation  Activities 
(Adopted  4/8/94) 
Rule  1605    Credits  for  the  Voluntary  Repair 
of  On-Road  Vehicles  Identified  Through 
Remote  Sensing  Devices  (Adopted  10/11/ 

96) 
Rule  1610    Old-Vehicle  Scrapping  (Adopted 

2/12/99) 
Rule  1612    Credits  for  Clean  On-Road 

Vehicles  (Adopted  7/10/98) 
Rule  1612.1     Mobile  Source  Credit 
Generation  Pilot  Program  (Adopted  3/16/ 
01) 
Rule  1620    Credits  for  Clean  Off-Road 

Mobile  Equipment  (Adopted  7/10/98) 
Rule  1701     General  (Adopted  8/13/99) 
Rule  1702     Definitions  (Adopted  8/13/99) 
Rule  1703     PSD  Analysis  (Adopted  10/7/88) 
Rule  1704    Exemptions  (Adopted  8/13/99) 
Rule  1706    Emission  Calculations  (Adopted 

8/13/99) 
Rule  1713     Source  Obligation  (Adopted  10/ 

7/88) 
Regulation  XVII     Appendix  (effective  1977) 
Rule  1901     General  Conformity  (Adopted  9/ 

9/94) 
Ru  le  2000    General  (Adopted  5/11  /Ol ) 
Rule  2001     Applicability  (Adopted  2/14/97) 
Rule  2002     Allocations  for  Oxides  of 
Nitrogen  (NOx)  and  Oxides  of  Sulfur  (SOx) 
Emissions  (Adopted  5/11/01) 
Rule  2004     Requirements  (Adopted  5/11/01) 

except  (I) 
Rule  2005    New  Source  Review  for 
RECLAIM  (Adopted  4/20/01)  except  (i) 


Rule  2006  Permits  (Adopted  5/11/01) 

Rule  2007  Trading  Requirements  (Adopted 

5/11/01) 

Rule  2008  Mobile  Source  Credits  (Adopted 

10/15/93) 
Rule  2010     Administrative  Remedies  and 

Sanctions  (Adopted  5/11/01) 
Rule  2011     Requirements  for  Monitoring, 

Reporting,  and  Recordkeeping  for  Oxides 

of  Sulfur  (SOx)  Emissions  (Adopted  5/11/ 

01) 
Appendix  A    Volume  IV— (Protocol  for 

oxides  of  sulhir)  (Adopted  3/10/95) 
Rule  2012     Requirements  for  Monitoring, 

Reporting,  and  Recordkeeping  for  Oxides 

of  Nitrogen  (NOx)  Emissions  (Adopted  5/ 

11/01) 
Appendix  A    Volume  V— (Protocol  for 

oxides  of  nitrogen)  (Adopted  3/10/95) 
Rule  2015     Backstop  Provisions  (Adopted  5/ 

11/11)  except  (b)(1)(G)  and  (b)(3)(B) 
Rule  2020    RECLAIM  Reserve  (Adopted  5/ 

11/01) 
Rule  2100    Registration  of  Portable 

Equipment  (Adopted  7/11/97) 
Rule  2506     Area  Source  Credits  for  NOx  and 

SOx  (Adopted  12/10/99) 
XXX    Title  V  Permits 
Rule  3000    General  (Adopted  11/14/97) 
Rule  3001     Applicability  (Adopted  11/14/ 

97) 
Rule  3002     Requirements  (Adopted  11/14/ 

97) 
Rule  3003     Applications  (Adopted  3/16/01) 
Rule  3004     Permit  Types  and  Content 

(Adopted  12/12/97) 
Rule  3005     Permit  Revisions  (Adopted  3/16/ 

01) 
Rule  3006    Public  Participation  (Adopted 

11/14/97) 
Rule  3007     Effet;t  of  Permit  (Adopted  10/8/ 

93) 
Rule  3008    Potential  To  Emit  Limitations  (3/ 

16/01) 
XXXI     Acid  Rain  Permit  Program  (Adopted 
2/10/95) 


(8)  The  following  requirements  are 
contained  in  Ventura  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources: 

Rule  2     Definitions  (Adopted  11/10/98) 
Rule  5     Effective  Date  (Adopted  5/23/72) 
Rule  6    Severability  (Adopted  11/21/78) 
Rule  7    Zone  Boundaries  (Adopted  6/14/77) 
Rule  10     Permits  Required  (Adopted  6/13/ 

95) 
Rule  11     Definition  for  Regulation  II 

(Adopted  6/13/95) 
Rule  12     Application  for  Permits  (Adopted 

6/13/95) 
Rule  13     Action  on  Applications  for  an 

Authority  to  Construct  (Adopted  6/13/95) 
Rule  14     Action  on  Applications  for  a  Permit 

to  Operate  (Adopted  6/13/95) 
Rule  15.1     Sampling  and  Testing  Facilities 

(Adopted  10/12/93) 
Rule  16     BACT  Certification  (Adopted  6/13/ 

95) 
Rule  19    Posting  of  Permits  (Adopted  5/23/ 

72) 
Rule  20    Transfer  of  Permit  (Adopted  5/23/ 

72) 
Rule  23    Exemptions  from  Permits  (Adopted 

7/9/96) 


Rule  24  Source  Recordkeeping,  Reporting, 
and  Emission  Statements  (Adopted  9/15/ 
92) 

Rule  26  New  Source  Review  (Adopted  10/ 
22/91) 

Rule  26.1     New  Source  Review— Definitions 
(Adopted  1/13/98) 

Rule  26.2   'New  Source  Review- 
Requirements  (Adopted  1/13/98) 

Rule  26.6    New  Source  Review- 
Calculations  (Adopted  1/13/98) 

Rule  26.8  New  Source  Review — Permit  To 
Operate  (Adopted  10/22/91) 

Rule  26.10    New  Source  Review— PSD 
(Adopted  1/13/98) 

Rule  28    Revocation  of  Permits  (Adopted  7/ 
18/72) 

Rule  29    Conditions  on  Permits  (Adopted 
10/22/91) 

Rule  30    Permit  Renewal  (Adopted  5/30/89) 

Rule  32     Breakdown  Conditions:  Emergency 
Variances,  A.,  B.I.,  and  D.  only.  (Adopted 
2/20/79) 

Rule  33     Part  70  Permits— General  (Adopted 

10/12/93) 
Rule  33.1     Part  70  Permits— Definitions 

(Adopted  4/10/01) 
Rule  33.2     Part  70  Permits— Application  . 

Contents  (Adopted  4/10/01) 
Rule  33.3     Part  70  Permits— Permit  Content 

(Adopted  4/10/01) 
Rule  33.4     Part  70  Permits— Operational 

Flexibility  (Adopted  4/10/01) 
Rule  33.5     Part  70  Permits— Time  frames  for 
Applications,  Review  and  Issuance 
(Adopted  10/12/93) 
Rule  33.6    Part  70  Permits— Permit  Term 

and  Permit  Reissuance  (Adopted  10/12/93) 
Rule  33.7     Part  70  Permits— Notification 

(Adopted  4/10/01) 
Rule  33.8     Part  70  Pel  mils— Reopening  of 

Permits  (Adopted  10/12/93) 
Rule  33.9    Part  70  Permits— Compliance 

Provisions  (Adopted  4/10/01) 
Rule  33.10     Part  70  Permits— General  Part  70 

Permits  (Adopted  10/12/93) 
Rule  34    Acid  Deposition  Control  (Adopted 

3/14/95) 
Rule  35     Elective  Emission  Limits  (Adopted 

11/12/96) 
Rule  36    New  Source  Review— Hazardous 

Air  Pollutants  (Adopted  10/6/98) 
Rule  42     Permit  Fees  (Adopted  04/10/01) 
Rule  44     Exemption  Evaluation  Fee 

(Adopted  9/10/96) 
Rule  45     Plan  Fees  (Adopted  6/19/90) 
Rule  45.2     Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Rule  47     Source  Test,  Emission  Monitor,  and 

Call-Back  Fees  (Adopted  6/22/99) 
Rule  50     Opacity  (Adopted  2/20/79) 
Rule  52     Particulate  Matter— Concentration 

(Adopted  5/23/72) 
Rule  53     Particulate  Matter- Process  Weight 

(Adopted  7/18/72) 
Rule  54     Sulfur  Compounds  (Adopted  6/14/ 

94) 
Rule  56    Open  Fires  (Adopted  3/29/94) 
Rule  57    Combustion  Contaminants — 

Specific  (Adopted  6/14/77) 
Rule  60    New  Non-Mobile  Equipment-Sulfur 
Dioxide,  Nitrogen  Oxides,  and  Particulate 
Matter  (Adopted  7/8/72) 
Rule  62.7     Asbestos— Demolition  and 

Renovation  (Adopted  6/16/92) 
Rule  63     Separation  and  Combination  of 
Emissions  (Adopted  11/21/78) 
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Rule  64     Sulfur  Content  of  Fuels  (Adopted 

4/13/99) 
Rule  67    Vacuum  Producing  Devices 

(Adopted  7/5/83) 
Rule  68    Carbon  Monoxide  (Adopted  6/14/ 

77) 
Rule  71     Crude  Oil  and  Reactive  Organic 
Compound  Liquids  (Adopted  12/13/94) 
Rule  71.1     Crude  Oil  Production  and 

Separation  (Adopted  6/16/92) 
Rule  71.2    Storage  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/26/89) 
Rule  71.3    Transfer  of  Reactive  Organic 
Compound  Liquids  (Adopted  6/16/92) 
Rule  71.4     Petroleum  Sumps,  Pits,  Ponds, 

and  Well  Cellars  (Adopted  6/8/93) 
Rule  71.5    Glycol  Dehydrators  (Adopted  12/ 

13/94) 
Rule  72    New  Source  Performance  Standards 

(NSPS)  (Adopted  4/10/01) 
Rule  73     National  Emission  Standards  for 

Hazardous  Air  Pollutants  (NESHAPS) 

(Adopted  04/10/01) 
Rule  74    Specific  Source  Standards 

(Adopted  7/6/76) 
Rule  74.1     Abrasive  Blasting  (Adopted  11/ 

12/91) 
Rule  74.2    Architectural  Coatings  (Adopted 

11/13/01) 
Rule  74.6    Surface  Cleaning  and  Degreasing 

(Adopted  11/10/98) 
Rule  74.6.1     Cold  Cleaning  Operations 

(Adopted  7/9/96) 
Rule  74.6.2     Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  7/9/96) 
Rule  74.7    Fugitive  Emissions  of  Reactive 

Organic  Compounds  at  Petroleum 

Refineries  and  Chemical  Plants  (Adopted 

10/10/95) 
Rule  74.8    Refinery  Vacuum  Producing 

Systems,  Waste-water  Separators  and 

Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9    Stationary  Internal  Combustion 

Engines  (Adopted  12/21/93) 
Rule  74.10    Components  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

Production  and  Processing  Facilities 

(Adopted  3/10/95) 
Rule  74.11     Natural  Gas-Fired  Residential 

Water  Heaters-Control  of  NOx  (Adopted  4/ 

9/85) 
Rule  74.1 1.1    Large  Water  Heaters  and  Small 

Boilers  (Adopted  9/14/99) 
Rule  74.12    Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  9/10/96) 
Rule  74.15     Boilers,  Steam  Generators  and 

Process  Heaters  (Adopted  11/8/94) 
Rule  74.15.1     Boilers,  Steam  Generators  and 

Process  Heaters  (Adopted  6/13/00) 
Rule  74.16    Oil  Field  Drilling  Operations 

(Adopted  1/8/91) 
Rule  74.20    Adhesives  and  Sealants 

(Adopted  1/14/97) 
Rule  74.23    Stationary  Gas  Turbines 

(Adopted  6/12/01) 
Rule  74.24    Marine  Coating  Operations 

(Adopted  9/10/96) 
Rule  74.24.1     Pleasure  Craft  Coating  and 

Commercial  Boatyard  Operations  (Adopted 

11/10/98) 
Rule  74.26    Crude  Oil  Storage  Tank 

Degassing  Operations  (Adopted  11/8/94) 
Rule  74.27    Gasoline  and  ROC  Liquid 

Storage  Tank  Degassing  Operations 

(Adopted  11/8/94) 


Rule  74.28    Asphalt  Roofing  Operations 

(Adopted  5/10/94) 
Rule  74.30    Wood  Products  Coatings 

(Adopted  9/10/96) 
Rule  75     Circumvention  (Adopted  11/27/78) 
Rule  100    Analytical  Methods  (Adopted  7/ 

18/72) 
Rule  101     Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102    Source  Tests  (Adopted  11/21/78) 
Rule  103    Continuous  Monitoring  Systems 

(Adopted  2/9/99) 
Rule  154     Stage  1  Episode  Actions  (Adopted 

9/17/91) 
Rule  155     Stage  2  Episode  Actions  (Adopted 

9/17/91) 
Rule  156    Stage  3  Episode  Actions  (Adopted 

9/17/91) 
Rule  158    Source  Abatement  Plans  (Adopted 

9/17/91) 
Rule  159    Traffic  Abatement  Procedures 

(Adopted  9/17/91) 
Rule  220    General  Conformity  (Adopted  5/9/ 

95) 
Rule  230    Notice  to  Comply  (Adopted  11/9/ 

99) 


[FR  Doc.  02-8952  Filed  4-11-02;  8:45  am] 

BILUNG  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart62 

[Rl  044-6991  b;  FRL-71 70-2] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Rhode  Island;  Negative 
Declaration 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  proposes  to  approve  the 
sections  lll(d)/129  negative 
declarations  submitted  by  the  Rhode 
Island  Department  of  Environmental 
Management  (DEM)  on  January  8.  2002. 
These  negative  declarations  adequately 
certify  that  there  are  no  existing 
commercial  and  industrial  solid  waste 
incineration  units  (CISWIs)  or  small 
municipal  waste  combustors  (MWCs) 
located  within  the  boundaries  of  the 
state  of  Rhode  Island. 
DATES:  EPA  must  receive  comments  in 
writing  by  May  13,  2002. 
ADDRESSES:  You  should  address  your 
written  comments  to:  Mr.  Steven  Rapp, 
Chief,  Air  Permits  Program  Unit,  Office 
of  Ecosystem  Protection,  U.S.  EPA,  One 
Congress  Street,  Suite  1100  (CAP), 
Boston,  Massachusetts  02114-2023. 

Copies  of  docimients  relating  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 


hours  at  the  following  location: 
Environmental  Protection  Agency,  Air 
Permits  Program  Unit,  Office  of 
Ecosystem  Protection,  One  Congress 
Street,  Suite  1100,  Boston, 
Massachusetts  02114-2023.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  day  of  the 
visit. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Courcier,  Office  of  Ecosystem  Protection 
(CAP),  EPA-New  England,  Region  1, 
Boston,  Massachusetts  02203,  (617) 
918-1659,  or  by  e-mail  at 
courcier.john@epa.gov.  While  the  public 
may  forward  questions  to  EPA  via  e- 
mail,  it  must  submit  comments  on  this 
proposed  rule  according  to  the 
procediu"es  outlined  above. 

SUPPLEMENTARY  INFORMATION:  Under 
section  111(d)  of  the  Clean  Air  Act,  EPA 
published  regulations  at  40  CFR  part  60, 
subpart  B  which  require  states  to  submit 
control  plans  to  control  emissions  of 
designated  pollutants  from  designated 
facilities.  In  the  event  that  a  state  does 
not  have  a  particular  designated  facility 
located  within  its  boundaries,  EPA 
requires  that  a  negative  declaration  be 
submitted  in  lieu  of  a  control  plan. 

The  Rhode  Island  DEM  submitted  the 
negative  declarations  to  satisfy  the 
requirements  of  40  CFR  part  60,  subpart 
B.  In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
Rhode  Island  negative  declarations  as  a 
direct  final  rule  without  a  prior  , 
proposal.  EPA  is  doing  this  because  the 
Agency  views  this  action  as  a 
noncontroversial  submittal  and 
anticipates  that  it  will  not  receive  any 
significant,  material,  and  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  EPA  does  not  receive  any 
significant,  material,  and  adverse 
comments  to  this  action,  then  the 
approval  will  become  final  without 
further  proceedings.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  EPA  will  address 
all  public  comments  received  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  begin  a 
second  comment  period. 

Dated:  April  3.  2002. 
Robert  W.  Vamey, 

Regional  Administrator,  EPA  New  England. 
[FR  Doc.  02-8826  Filed  4-11-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
BurMu  of  Land  Management 

43  CFR  Parts  3430  and  3470 
CWO-320-1430-PB-24  lAJ 
RIN  1004-AO43 

Coal  Management:  Noncompetitive 
Leases;  Coal  Management  Provisions 
and  Limitations 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Proposed  rule;  correction,  and 

extension  of  conunent  period. 


summary:  The  Bureau  of  Land 
Management  (BLM)  is  extending  the 
comment  period  on  the  proposed  rule  to 
amend  the  regulations  on 
noncompetitive  coal  leases  and  coal 
lease  acreage  limitations.  The  reason  for 
the  extension  is  to  allow  the  public 
sufficient  opportimity  to  review 
regulatory  text  that  was  omitted  through 
a  printing  error  in  the  original 
publication  in  the  Federal  Register. 
BLM  is  also  correcting  an  error  in  the 
proposed  amendment  of  the  acreage 
limitation  provision. 
DATES:  Your  comments  must  be  received 
or  postmarked  by  May  13.  2002. 

ADDRESSES: 

Mail:  Bureau  of  Land  Management. 
Eastern  States  Office.  7450  Boston  Blvd.. 
Springfield.  VA  22153.  Attn:  RIN  1004- 
AD43.  (This  is  a  change  from  the 
original  postal  address  that  appeared  in 
the  January  18,  2002.  proposed  rule. 
This  change  will  enable  your  comments 
to  avoid  delivery  delays  associated  with 
the  closing  of  the  Washington,  DC, 
postal  facility  that  was  contaminated  by 
anthrax.) 

Personal  or  messenger  delivery:  Room 
401. 1620  L  Street.  NW.  Washington.  DC 
20036. 

Internet  e-mail: 
WOComment@bIm.gov.  (Include  "Attn: 
AD43"). 

FOR  RiRTHER  INFORMATION  CONTACT: 
Mary  Linda  Ponticelli.  (202)  452-0350. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  to  amend  the  regxilations 
on  noncompetitive  coal  lease 
modification  and  coal  lease  acreage 
limitations  was  published  on  January 
18.  2002  (67  PR  2618).  Through  a 
printing  error,  the  version  that  appeared 
in  the  Federal  Register  did  not  include 
a  proposed  amendment  of  43  CFR 
3472.1-3(a)(l),  and.  because  the 
printing  error  also  omitted  a  section 
heading,  did  not  make  it  clear  in  the 
regulatory  text  that  paragraph  (a)(2)  that 
we  were  amending  was  in  section 


3472.1-3  as  well.  A  correction  notice 
appeared  in  the  Federal  Register  on 
January  29.  2002  (67  PR  4316). 

Further,  the  January  18.  2002, 
proposed  rule  incorrectly  stated  the 
amendment  of  section  3472.1-3(a)(2) 
required  by  the  Act  of  November  7.  2000 
(30  U.S.C.  184(a)).  It  should  have 
provided  that  the  figure  "100,000  acres" 
be  replaced  wherever  it  appears  in 
section  3472.1-3(a)(2)  by  the  figure 
"150,000  acres."  and  that  the  operative 
date  "August  4. 1976."  be  changed  to 
"November  7,  2000." 

Because  of  the  error,  and  for  your 
convenience,  we  are  reproducing  the 
entire  corrected  regulatory  text  of  the 
proposed  rule  in  this  correction  and 
extension  notice.  This  will  reduce  the 
confusion  that  may  occur  due  to  the 
succession  of  fragmentary  notices 
relating  to  this  proposed  rule.  For  the 
explanatory  material  in  the  preamble  of 
the  proposed  rule,  you  should  refer  to 
the  January  18.  2002.  proposed  rule  (67 
FR  2618). 

Accordingly,  the  regulatory  text  of  the 
proposed  rule  amending  43  CFR  3432.3 
is  republished,  and  the  regulatory  text 
amending  43  CFR  3472.1-3(a)(2)  is 
corrected  to  read  as  follows: 

Dated:  March  26.  2002. 
Rebecca  W.  Watson, 

Assistant  Secretary  of  the  Interior. 

PART  3430— NONCOMPETITIVE 
LEASES 

1.  The  authority  citation  for  part  3430 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  181  et  seq.;  30  U.S.C. 
351—359:  30  U.S.C.  521—531;  30  U.S.C. 
1201  et  seq.:  and  43  U.S.C.  1701  et  seq. 

Subpart  3432— Lease  Modifications 

2.  Amend  §  3432.3  by  revising 
paragraph  (c)  to  read  as  set  forth  below 
and  adding  a  new  paragraph  (d)  to  read: 

f  3432.3    Terms  and  conditions. 

*         •         •         *         * 

(c)  Before  modifying  a  lease.  BLM  will 
prepare  an  environmental  assessment  or 
environmental  impact  statement 
covering  the  proposed  lease  area  in 
accordance  with  40  CFR  parts  1500 
through  1508. 

(d)  For  coal  lease  modification 
applications  involving  lands  in  the 
National  Forest  System.  BLM  will 
submit  the  lease  modification 
application  to  the  Secretary  of 
Agriculture  for  consent,  for  completion 
or  consideration  of  an  environmental 
assessment,  for  the  attachment  of 
appropriate  lease  stipulations,  and  for 
making  any  other  findings  prerequisite 
to  lease  issuance. 


PART  347&-COAL  MANAGEMENT 
PROVISIONS  AND  UMITATIONS 

3.  The  authority  citation  for  part  3470 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  189  and  359  and  43 
U.S.C.  1733  and  1740. 


Subpart  3472— Lease  Qualification 
Requirements 

f  3472.1-3    [Amended] 
4.  Amend  §  3472.1-3  by— 

a.  Removing  bom  paragraph  (a)(1)  the 
terms  "46.080  acres"  and  "100,000 
acres",  and  adding  in  their  place  the 
terms  "75.000  acres"  and  "150,000 
acres",  respectively;  and 

b.  Removing  from  the  first  sentence  of 
paragraph  (a)(2)  the  date  "August  4, 
1976,"  and  adding  in  its  place  the  date 
"November  7,  2000,"  and  removing 
bom  each  place  it  appears  in  paragraph 
(a)(2)  the  term  "100,000  acres"  and 
adding  in  its  place  the  term  "150,000 
acres." 

[FR  Doc.  02-8890  Filed  4-11-02;  8:45  am) 

BailNQ  CODE  431 0-a4-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  3800 
[WO-300-199Q-PB-24 1A] 
RIN1004-AD44 

Mining  Claims  Under  the  General 
Mining  Laws;  Surface  Management 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Proposed  rule;  reopening  of 

comment  period. 


summary:  The  Bureau  of  Land 
Management  (BLM  or  "we")  is 
reopening  the  public  comment  period 
on  our  Surface  Management  (43  CFR 
3809)  proposed  rule,  published  in  the 
Federal  Register  on  October  30,  2001 
(66  FR  54689).  The  purpose  of  the 
proposed  rule  is  to  obtain  further  public 
comment  on  changes  to  the  Surface 
Management  Regulations  that  BLM 
adopted  in  a  final  rule  also  published  on 
October  30,  2001  (66  FR  54834).  We  are 
also  seeking  comment  on  other  changes 
in  the  Surface  Management  Regulations 
that  were  not  directly  addressed  in  that 
final  rule.  The  proposed  rule  would 
revise  BLM's  regulations  governing 
mining  operations  involving  metallic 
and  some  other  minerals  on  public 
lands. 

DATES:  You  should  submit  your 
comments  by  May  13,  2002.  In  the 
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decision  making  process  on  the 
proposed  rule.  BLM  will  not  necessarily 
consider  comments  postmarked  or 
received  by  messenger  after  the  above 
date. 

ADDRESSES:  Mail:  Director  (630).  Bureau 
of  Land  Management.  Administrative 
Record.  Eastern  States  Office.  7450 
Boston  Boulevard.,  Springfield,  Virginia 
22153,  Attention:  RIN  1004-AD44. 

Personal  or  messenger  delivery:  Room 
401,  1620  L  Street,  NW.,  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Deery  202/452-5198;  or 
Michael  Schwartz,  202/452-5198. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  contact  us  through  the 
Federal  Infomaation  Relay  Service  at  1- 
800/877-8339,  24  hours  a  day,  7  days  a 
week. 
SUPPLEMENTARY  INFORMATION: 

I.  How  Can  I  Comment  on  the  Proposed  Rule? 
IL  Why  is  BLM  Reopening  the  Comment 
Period? 

I.  How  Can  I  Comment  on  the  Proposed 
Rule? 

A.  How  do  I  Comment  on  the  Proposed 
Rule? 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  either  of 
these  methods. 

•  You  may  mail  comments  to  Director 
(630),  Bureau  of  Land  Management, 
Administrative  Record,  Eastern  States 
Office,  7450  Boston  Boulevard, 
Springfield.  Virginia  22153,  Attention: 
RIN  1004-AD44. 

•  You  may  deliver  comments  to 
Room  401,  1620  L  Street,  NW., 
Washington,  DC  20036. 

I  •  Electronic  access  and  filing  address: 
'  You  may  also  comment  via  the 
Internet  to:  WOComment@blm.gov. 
Please  also  include:  "Attention:  AD-44" 
and  your  name  and  return  address  in 
your  Internet  message.  If  you  do  not 
receive  a  confirmation  £rom  the  system 
that  we  have  received  your  Internet 
message,  contact  us  directly  at  202/452- 
5030.  You  may  view  an  electronic 
version  of  this  proposed  rule  at  BLM's 
Internet  home  page:  www.blm.gov. 

Written  comments  on  the  proposed 
rule  are  most  helpful  if  you: 

(A)  Are  specific; 

(B)  Confine  comments  to  issues 
pertinent  to  the  proposed  rule; 

(C)  Explain  the  reason  for  any 
recommended  change;  and 

(D)  Reference  the  specific  section  or 
paragraph  of  the  proposal  you  are 
addressing. 

We  welcome  suggested  regulatory 
anguage. 


BLM  may  not  necessarily  consider  or 
include  in  the  Administrative  Record 
for  the  final  rule  comments  that  BLM 
receives  after  the  close  of  the  conunent 
period  (see  DATES)  or  comments 
delivered  to  an  address  other  than  those 
listed  above  (see  ADDRESSES). 

B.  May  I  Review  Comments  Submitted 
by  Others? 

You  may  review  comments,  including 
names  and  street  addresses  of 
respondents,  at  the  address  listed  under 
ADDRESSES.  Personal  or  messenger 
delivery"  dvuing  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday,  except  holidays. 

Individual  respondents  may  request 
confidentiality,  which  we  will  honor  to 
the  extent  allowable  by  law.  If  you  wish 
to  withhold  your  name  or  address, 
except  for  the  city  or  towm,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

'  n.  Why  Is  BLM  Reopening  the 
Comment  Period? 

On  February  1.  2002.  the  Department 
of  the  Interior  reopened  the  comment 
period  on  this  rule  for  14  days  (see  66 
FR  4940).  We  did  this  because  BLM  was 
unable  to  receive  internet  mail  from  the 
public  between  December  4.  2001.  and 
February  19.  2002  and  because  mail 
delivery  to  the  Department  was 
disrupted  during  the  original  comment 
period  for  this  proposed  rule.  Although 
we  recently  reopened  the  comment 
period  for  14  days  (which  ended  on 
February  15,  2002)  this  may  not  have 
allowed  the  public  sufficient  additional 
time  to  comment.  Given  continued 
interest  in  many  aspects  of  this 
rulemaking  we  decided  it  is  in  the 
public  interest  to  open  the  comment 
period  for  an  additional  30  days.  We 
continue  to  be  interested  in  comments 
on  the  following  topics: 

•  Whether  we  should  amend  the 
regulations  regarding  BLM's 
relationship  to  states  and  the 
delegations  these  rules  provide. 

•  The  current  availability  of  financial 
guarantees  to  assiu^e  the  performance  of 
reclamation  and  the  availability  of 
additional  means  to  provide  sound  and 
reliable  financial  guarantees. 

•  Whether  BLM  should  always 
perform  a  validity  examination  before 
approving  a  plan  of  operations  on 
withdrawn  lands. 


•  Whether  we  should  add  a  specific 
reference  to  cave  resources  in  the 
performance  standards. 

•  Whether  the  3809  regulations 
contain  other  provisions  which  are 
either  overly  burdensome  or  fail  to 
provide  adequate  environmental 
protection. 

We  may  address  these  issues  and 
others  in  a  future  proposed  rule. 

We  also  continue  to  seek  comments 
on  other  aspects  of  the  surface 
management  regulations. 

Dated:  March  27;  2002. 
Rebecca  W.  Watson, 
Assistant  Secretajy,  Land  and  Minerals 
Management. 

[FR  Doc.  02-8873  Filed  4-11-02;  8:45  am] 
BILUNG  CODE  4310-84-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-737;  MB  Docket  No.  02-72,  RM- 
10400;  MB  Docket  No.  02-73,  RIW-10401; 
MB  Docket  No.  02-74] 

Radio  Broadcasting  Services; 
Nantucicet,  MA;  Cameron,  AZ; 
Ferrysburg,  Ml 

AGENCY:  Federal  Cominimications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  proposes  three 
allotments  in  Nantucket,  MA,  Cameron, 
AZ,  and  Ferrysburg,  MI.  The 
Commission  requests  comment  on  a 
petition  filed  by  John  Garabedian 
proposing  the  allotment  of  Channel 
254B1  at  Nantucket,  Massachusetts,  as 
potentially  the  community's  fourth  local 
FM  broadcast  service  commercial  FM 
service.  Channel  254B1  can  be  allotted 
to  Nantucket  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  no  site 
restriction  at  center  city  reference 
coordinates  of  41-16-54  North  Latitude 
and  70-06-06  West  Longitude.  See 
SUPPLEMENTARY  INFORMATION  infra. 
dates:  Comments  must  be  filed  on  or 
before  May  20,  2002,  and  reply 
comments  on  or  before  Jime  4,  2002. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner  as  follows:  John  Garabedian, 
24  Fairview  Drive.  Southborough, 
Massachusetts  01772;  Jeffrey  A.  Smith, 
Executive  Vice  President.  McCody 
Broadcasting  Group,  Inc.,  885  Third 
Avenue,  34th  Floor,  New  York,  New 
York  10022;  and  Robert  J.  Buenzle 
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(counsel  for  Northern  Paul  Bunyan 
Radio  Company),  12110  Sunset  Hills 
Road— Suite  450,  Reston,  Virginia 
22090. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont,  Media  Bureau  (202) 
418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  ofthe  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  Nos 
02-72,  02-73,  02-74;  adopted  March  25, 
2002  and  released  March  29,  2l)02.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center 
(Room  CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International.  Portals  11,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554,  telephone  (202) 
863-2893. 

The  Commission  further  requests 
comment  on  a  petition  filed  by  McCody 
Broadcasting  Group,  Inc.  proposing  the 
allotment  of  Channel  246A  at  Cameron, 
Arizona,  as  the  community's  first  aiu-al 
broadcast  service.  Channel  246A  can  be 
allotted  to  Cameron  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  no  site 
restriction  at  center  city  reference 
coordinates  of  35-52-30  North  Latitude 
and  111-24-48  West  Longitude. 


The  Commission  further  requests 
comment  on  a  petition  filed  by  Northern 
Paul  Bunyan  Radio  Company  proposing 
the  allotment  of  Channel  226A  at 
Ferrysburg,  Michigan,  as  the 
community's  first  local  broadcast 
service.  Channel  226A  can  be  allotted  to 
Ferrysburg  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.7  km  (1.7  miles) 
northeast  of  Ferrysburg.  The  coordinates 
for  Channel  226A  at  Ferrysburg  are  43- 
06-04  North  Latitude  and  86-11-29 
West  Longitude.  The  proposed 
allotment  will  require  concurrence  by 
Canada  because  it  is  located  within  320 
kilometers  (199  miles)  ofthe  Canadian 
border. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  §§  154,  303,  334  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Massachusetts,  is 
amended  by  adding  Channel  254B1  at 
Nantucket. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Cameron,  Channel  246A. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Michigan,  is  amended 
by  adding  Ferrysburg,  Chamiel  226A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Office  of 
Broadcast  License  Policy.  Media  Bureau. 
IFR  Doc.  02-8937  Filed  4-11-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lincoln  County  Resource  Advisory 
Committee,  Libby,  MT;  Meeting 

A  meeting  of  the  Lincoln  County 
Resource  Advisory  Committee  will  be 
held  as  follows: 
TIME  AND  date:  May  2,  2002,  6:30  p.m. 

PLACE:  Kootenai  National  Forest 
Supervisor's  Office,  1101  U.S.  Hwy  2 
West,  Libby,  Montana. 

STATUS:  The  meeting  is  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED:  Agenda 
topics  will  include  purpose  and  scope 
of  the  advisory  committee,  review  of  the 
charter,  set  operational  and  procedural 
guidelines,  and  a  public  forum  (question 
and  answer  session).  The  meeting  is 
being  held  pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Pubhc 
Law  106-393). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Edgmon,  Kootenai  National 
Forest  Supervisor's  Office,  Phone:  (406) 
293-6211. 

Dated:  April  3,  2002. 
Bob  Castaneda, 

Forest  Supervisor 

[FR  Doc.  02-8637  Filed  4-11-02;  8:45  am] 

BILLING  COOE  3410-11-W 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Ravalli  County  Resource  Advisory 
imittee,  Hamilton,  MT;  Meeting 


Comr 


A  meeting  of  the  Ravalli  County 
Resource  Advisory  Conunittee  will  be 
held  as  follows: 
TIME  AND  DATE:  April  30,  2002,  6:30  p.m. 


PLACE:  Ravalli  Coimty  Administration 
Building,  215  S.  4th  Street,  Hamilton, 
Montana. 

STATUS:  The  meeting  is  open  to  the 
public 

MATTERS  TO  BE  CONSIDERED:  Agenda 
topics  will  include  Project  evaluation 
and  selection  criteria,  a  presentation  on 
the  Bitterroot  National  Forest  Noxious 
Weed  Treatment  Project  DEIS,  and  a 
public  fonun  (question  and  answer 
session).  The  meeting  is  being  held 
pxu-suant  to  the  authorities  in  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463)  and  imder  the  Secure 
Rural  Schools  and  Commimity  Self- 
Determination  Act  of  2000  (Public  Law 
106-393) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jeanne  Higgins,  Stevensville  District 
Ranger  and  Designated  Federal  officer, 
Phone:  (406)  777-5461. 

D^ted:  April  4,  2002. 
Lesley  W.  Thompson, 
Acting  Forest  Supervisor. 
IFR  Doc.  02-8772  Filed  4-11-02;  8:45  am]  ^ 
BILUNG  CODE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Conmiittee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  May  13,  2002. 
ADDRESSES:  Committee  for  PvutJiase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennedy,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 


the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  ofthe 
Federal  Government  identified  in  the 
notice  for  each  product  or  service  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 

■  additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
tiie  objectives  of  the  Javits-Wagner-ODay 
Act  (41  U.S.C.  46-48c)  in  connection 
with  the  products  and  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Product/NSN:  Load  Carriage  System,  8415- 

OO-NSH-0622. 
NPA:  Chautauqua  County  Chapter,  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 

Pocket,  Magazine,  M-4,  Double,  CQB, 

84 1 5-OO^NSH-0600 . 
NPA:  Chautauqua  County  Chapter,  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 

Pocket,  Flashbang,  Single,  8415-OO-NSH- 

0601. 
NPA:  Chautauqua  County  Chapter,  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 


17966 


Federal  Register / Vol.  67.  No.  71 /Friday,  April  12,  2002/NoUces 


Product/NSN:  Load  Carriage  System  Pockets/ 
Pocket,  Magazine,  .45  ACP  Single,  CQB. 
8415-00-NSH-O602. 
NPA:  Chautauqua  County  Chapter.  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Carrier,  Advanced  Squad  Demolition  Kit, 
8415-00-NSH-0603. 
NPA:  Chautauqua  County  Chapter,  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Pocket,  Magazine,  Barrett  .50,  Single, 
8415-00-NSH-0604. 
NPA:  Chautauqua  County  Chapter,  NYSARC. 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Pocket,  Magazine,  SR-25/M-14.  Double, 
8415-00-NSH-0605. 
NPA:  Chautauqua  County  Chapter,  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Panel,  12  Cauge  Shotgim.  16  shell,  8415- 
0O-NSH-O606. 
JVPi4;  Chautauqua  County  Chapter,  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Pocket,  Radio,  Sabre,  8415-0O-NSH-O607. 
NPA:  ChauUuqua  County  Chapter,  NYSARC, 

Jamestown.  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Pocket,  Radio,  AN/PRC-126,  8415-00- 
NSH-0608. 
NPA:  Chautauqua  County  Chapter,  NYSARC, 

Jamestown.  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Pocket,  Radio,  Multi-band  Internal  Team 
Radio,  8415-00-NSH-0609. 
NPA:  Chautauqua  County  Chapter,  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 

Pocket.  Sea  MKH.  8415-00-NSH-0611. 
NPA:  Chautauqua  County  Chapter.  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Suspenders,  Sub-belt,  8415-00-NSH-0612. 
NPA:  Chautauqua  County  Chapter,  NYSARC, 

Jamestown.  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Pocket,  Shotgun  Launched  Riot  Control 
Canister,  8415-O0-NSH-0613. 
NPA:  Chautauqua  County  Chapter,  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Pocket,  Administrative,  8415-OO-NSH- 
0614. 


NPA:  Chautauqua  County  Chapter,  NYSARC. 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 

Panel,  Drop  Leg,  8415-00-NSH-0615. 
NPA:  Chautauqua  County  Chapter,  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Sling,  M-240,  Padded,  Quick  Release 
Weapon/General  Purpose.  8415-00-NSH- 
0616. 
NPA:  Chautauqua  County  Chapter,  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Insert.  Medical.  Trauma.  Ranger,  8415-00- 
NSH-0617. 
NPA:  Chautauqua  County  Chapter,  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Attachment,  Tripod  Sling.  M-240.  8415- 
00-NSH-O618. 
NPA:  Chautauqua  County  Chapter.  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Carrier,  3  Mag,  M-4A1,  Assault,  8415-00- 
NSH-0619. 
NPA:  Chautauqua  County  Chapter,  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Modular  Assault  Pack  (MAP),  8415-00- 
NSH-0620. 
NPA:  Chautauqua  County  Chapter,  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 

Acquisition  Center. 
Product/NSN:  Load  Carriage  System  Pockets/ 
Load  Carriage  System  Bag.  8415-OO-NSH- 
0621. 
NPA:  Chautauqua  County  Chapter,  NYSARC. 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Robert  Morris 
Acquisition  Center. 

Services 

Service  Type/Location:  Administrative 

Services,  Service  School  Command.  Great 

Lakes,  Illinois. 
NPA:  GWS,  Inc.,  Waukegan,  Illinois. 
Contract  Activity:  FISC  Norfolk.  Detachment 

Philadelphia. 
Service  Type/Location:  Janitorial/Custodial, 

U.S.  Army  Reserve  Center,  Whitehall, 

Ohio. 
NPA:  Licking-Knox  Goodwill  Industries,  Inc., 

Newark.  Ohio. 
Contract  Activity:  U.S.  Army  Reserve  Center. 

Fort  Snelling.  MN. 
Servjce  Type/Location:  Mess  Attendant,  192d 

FW  VA  Air  National  Guard,  Sandston. 

Virginia. 
NPA:  The  Arc  of  the  Virginia  Peninsula.  Inc.. 

Hampton,  Virginia. 


Contract  Activity:  192d  FW  VA  Air  National 
Guard,  Sandston,  VA. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

|FR  Doc.  02-8942  Filed  4-11-02;  8:45  amj 

BILUNG  CODE  63S3-01-4> 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

agency:  Committee  for  Pxirchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

Procmement  List. 

summary:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List  a 
product  and  services  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  May  13.  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT! 
Sheryl  D.  Kennerly  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:      , 

Additions 

On  February  8,  February  15  and 
February  22,  2002.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(67  FR  5965,  7130  and  8226)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  the  Government. 
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2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner-ODay 
Act  (41  U.S.C.  46-48c)  in  connection 
with  the  services  proposed  for  addition 
to  the  Procurement  List. 

Accordingly,  the  following  services 
are  added  to  ihe  Procurement  List: 

Services 

Service  Type/Location:  Base  Supply  Center  & 

HAZMAT,  Fleet  and  Industrial  Supply 

Center,  Jacksonville.  (Detachment  Naval 

Station  Guantanamo  Bay  Cuba). 
NPA:  Winston-Salem  Industries  for  the 

Blind,  Winston-Salem,  North  Carolina. 
Contract  Activity:  Fleet  &  Industrial  Supply 

Center,  Jacksonville. 
Service  Type/Location:  CD-ROM 

Replication— Program  2239S.  Government 

Printing  Office,  Philadelphia  Regional 

Printing  Procurement  Office,  Southampton, 

Pennsylvania. 
NPA:  Association  for  the  Blind  &  Visually 
I   Impaired  &  Goodwill  Industries  of  Greater 
I  Rochester,  Rochester,  New  York. 
Contract  Activity:  Government  Printing 

Office. 
Service  Type /Location:  Food  Service,  Pueblo 

Chemical  Depot,  Pueblo.  Colorado. 
NPA:  Pueblo  Diversified  Industries.  Inc.. 

Pueblo.  Colorado. 
Contract  Activity:  U.S.  Army,  Rocky 

Mountain  Arsenal,  Commerce  City, 

Colorado. 
Service  Type/Location:  Janitorial/Custodial, 

Peace  Bridge  Complex,  Buffalo,  New  York. 
VP/4:  Suburban  AduJt  Services,  Inc.. 

Sardinia.  New  York. 
'ikjntract  Activity:  GSA,  Public  Buildings 

Service. 


Deletions 

I  certify  that  the  following  action  will  not 
have  a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major  factors 
considered  for  this  certification  were: 

1.  The  action  will  not  resuh  in  any 
additional  reporting,  recordkeeping  or  other 
compliance  requirements  for  small  entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors  for 
the  product  and  services. 

3.  The  action  may  result  in  authorizing 
small  entities  to  furnish  the  product  and 
services  to  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish  the 
objectives  of  the  Javits-Wagner-ODay  Act  (41 
U.S.C.  46— 48c}  in  connection  with  the 
product  and  services  deleted  from  the 

Eurement  List, 
^er  consideration  of  the  relevant  matter 
ented.  the  committee  has  determined 
that  the  product  and  services  listed  below  are 
no  longer  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46048 
and  41  CFR  51-2.4. 


Accordingly,  the  following  product  and 
services  are  hereby  deleted  from  the 
Procurement  List: 

Product 

Product/NSN:  Paper,  Looseleaf,  Ruled, 

7530-00-286-4332. 
NPA:  Alabama  Industries  for  the  Blind, 

Talladega.  Alabama. 
Contract  Activity:  Office  Supplies  & 

Paper  Products  Commodity  Center. 

Services  ^    . 

Service  Type/Location:  Grounds 

Maintenance,  Brooks  Air  Force  Base 

(Koritz  Memorial  Garden),  Brooks 

AFB,  Texas. 
NPA:  Goodwill  Industries  of  San 

Antonio,  San  Antonio,  Texas. 
Contract  Activity:  Department  of  the  Air 

Force. 
Service  Type/Location:  ]anitohal/ 

Custodial,  Brooks  Air  Forpe  Base 

(Base  Wide),  Brooks  AFB,  Texas. 
NPA:  Goodwill  Industries  of  San 

Antonio,  San  Antonio,  Texas. 
Contract  Activity:  Department  of  the  Air 

Force. 
Service  Type/Location  .Janitorial/ 

Custodial,  Federal  Complex,  Kansas 

City,  Missouri. 
NPA:  Independence  &  Blue  Springs 

Industries,  Inc..  Independence, 

Missouri, 
Contract  Activity:  General  Services 

Administration. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  02-8943  Filed  4-11-02;  8:45  am] 

BILUNG  CODE  63S3-01-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-802] 

Gray  Portland  Cement  and  Clinlcer: 
Notice  Of  Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  for  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  gray  portland  cement  and  clinker 
from  Mexico.  The  period  of  review  is 
August  1.  2000,  through  July  31,  2001. 
EFFECTIVE  DATE:  April  12,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Mark  Ross.  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington.  D.C.  20230;  telephone: 
(202) 482-3477  or  (202) 482-4794, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  by  the  Uruguay 
Rotmd  Agreements  Act  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amenchnents 
made  to  the  Act. 

Extension  of  Time  Limit  for  Preliminary 
Results 

The  Department  of  Commerce  (the 
Department)  received  a  request  to 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  gray 
portland  cement  and  clinker  from 
Mexico.  On  October  1 ,  2001 ,  the 
Department  published  the  notice  of 
initiation  for  this  administrative  review 
(66  FR  49924).  The  period  of  review  is 
August  1,  2000,  through  July  31,  2001. 
The  deadline  for  completing  the 
preliminary  results  of  the  review  is  May 
3,  2002. 

In  this  review,  complex  issues  exist 
regarding  product  matching  (e.g., 
comparability  between  the  U.S.  cement 
product  specifications  and  the  new 
Mexican  cement  product  specifications). 
Due  to  the  complexity  of  these  issues 
and  the  constraints  on  the  Department's 
resources  available  to  analyze  it 
appropriately,  given  the  number  of 
proceedings  cturently  before  the 
Department,  the  Department  determines 
that  it  is  not  practicable  to  complete  the 
preliminary  results  of  this  review  within 
the  statutory  time  limit.  Therefore,  the 
Department  is  extending  the  time  limit 
for  the  preliminary  results  in  this  review 
to  August  31,  2002.  This  extension  of 
the  time  limit  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act.  The 
Department  intends  to  issue  the  final 
results  of  review  120  days  after  the 
publication  of  the  preliminary  results. 

Dated:  April  5,  2002. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-8960  Filed  4-11-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
IntematkNial  Trade  Administration 

[A-437-«)4,  A-471-806] 

Notice  of  Postponement  of  Preliminary 
Detenninattons  of  Antidumping  Duty 
Investigations:  Sulfanlllc  Acid  from 
Hungary  and  Portugal 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Conmierce. 
EFFECTIVE  DATE:  April  12.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jarrod  Goldfeder  (Hungary)  at  (202) 
482-0189  or  S.  Anthony  Grasso 
(Portugal)  at  (202)  482-3853.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  D.C.  20230. 
SUPPtEMENTARY  INFORMATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  hi  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (April  2001). 

Postponement  of  Preliminary 
Determinations 

On  October  26.  2001.  the  Department 
published  the  initiation  of  the 
antidumping  duty  investigations  of 
imports  of  sulfanilic  acid  from  Hungary 
and  Portugal.  See  Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Sulfanilic  Acid  from  Himgary  and 
Portugal.  66  FR  54214,  54218  (October 
26.  2001).  The  notice  of  initiation  stated 
that  we  would  make  our  preliminary 
determinations  for  these  antidumping 
duty  investigations  no  later  than  140 
days  after  the  date  of  issuance  of  the 
initiation  (i.e..  March  7,  2002).  On 
February  15.  2002,  pursuant  to  section 
733(c)(1)  of  the  Act,  the  Department 
postponed  the  preliminary 
determinations  of  these  antidumping 
duty  investigations  by  30  days,  or  until 
no  later  than  April  8.  2002.  See  Notice 
of  Postponement  of  Preliminary 
Determinations  of  Antidumping 
Investigations:  Sulfanilic  Acid  from 
Himgary  and  Portugal,  67  FR  8525 
(February  25.  2002). 

For  the  following  reasons,  we 
determine  that  these  cases  are 
extraordinarily  complicated  by  reason  of 
the  novelty  of  the  issues  presented  in 


these  investigations  and  the  need  for 
additional  time  to  make  the  preliminary 
determinations.  First,  these  cases 
involve  certain  complex  issues, 
including  sales-below-cost  allegations  in 
both  investigations.  Second,  the 
Department  needs  more  time  than  that 
allotted  under  the  current  schedule  to 
clarify  certain  information  on  the  record 
of  these  investigations  in  order  to  make 
accurate  preliminary  determinations. 
Third,  due  to  the  late  entry  of 
appearance  by  the  petitioner's  counsel 
in  the  antidumping  duty  investigation 
on  sulfanilic  acid  from  Hungary, 
additional  time  is  needed  to  ensure  that 
the  petitioner  can  participate  fully,  in 
particular  by  obtaining  access  to  the 
Hungarian  respondent's  business 
proprietary  information  under  an 
administrative  protective  order.  Finally, 
we  are  extending  the  preliminary 
determinations  for  both  Hungary  and 
Portugal  in  order  to  keep  both 
investigations  on  identical  schedules. 

For  the  reasons  identified  by  the 
Department,  we  are  postponing  the 
preliminary  determinations  by  an 
additional  20  days,  in  accordance  with 
section  733(c)(1)  of  the  Act.  We  will 
make  our  preliminary  determinations  no 
later  than  April  26.  2002. 

This  notice  is  published  pursuant  to 
sections  733(0  and  777(i)  of  the  Act. 

Dated:  April  4.  2002 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-8959  Filed  4-11-02;  8:45  am] 
BIUJNQCOOE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Closed  Meeting  of  the  U.S.  Automotive 
Parts  Advisory  Committee  (APAC) 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Aimouncement  of  meeting. 


SUMMARY:  The  APAC  will  have  a  closed 
meeting  on  April  23.  2002  at  the  U.S. 
Department  of  Commerce  to  discuss 
U.S. -made  automotive  parts  sales  in 
Japanese  and  other  Asian  markets. 
DATES:  April  23.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck.  U.S.  Department  of 
Commerce.  Room  4036,  Washington,  DC 
20230.  telephone:  202-482-1418. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Automotive  Parts  Advisory  Committee 
(the  "Committee")  advises  U.S. 
Government  officials  on  matters  relating 
to  the  implementation  of  the  Fair  Trade 
in  Automotive  Parts  Act  of  1998  (Public 


Law  105-261).  The  Committee:  (1) 
Reports  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S.-made 
automotive  parts  and  accessories  in 
Japanese  and  other  Asian  markets;  (2) 
reviews  and  considers  data  collected  on 
sales  of  U.S.-made  auto  parts  and 
accessories  in  Japanese  and  other  Asian 
markets;  (3)  advises  the  Secretary  of 
Commerce  during  consultations  with 
other  Governments  on  issues  concerning 
sales  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets;  and 
(4)  assists  in  establishing  priorities  for 
the  initiative  to  increase  sales  of  U.S.- 
made  auto  parts  and  accessories  to 
Japanese  markets,  and  otherwise 
provide  assistance  and  direction  to  the 
Secretary  of  Commerce  in  carrying  out 
the  intent  of  that  section;  and  (5)  assists 
the  Secretary  of  Commerce  in  reporting 
to  Congress  by  submitting  an  annual 
written  report  to  the  Secretary  on  the 
sale  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets,  as 
well  as  any  other  issues  with  respect  to 
which  the  Committee  provides  advice 
pursuant  to  its  authorizing  legislation. 
At  the  meeting,  committee  members 
will  discuss  specific  trade  and  sales 
expansion  programs  related  to 
automotive  parts  trade  policy  between 
the  United  States  and  Japan  and  other 
Asian  markets. 

The  Acting  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Coimsel  formally 
determined  on  March  20.  2002. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  April  23rd  meeting  of  the 
Committee  and  of  any  subcommittee 
thereof,  dealing  with  privileged  or 
confidential  commercial  information 
may  be  exempt  from  the  provisions  of 
the  Act  relating  to  open  meeting  and 
public  participation  therein  because 
these  items  are  concerned  with  matters 
that  are  within  the  purview  of  5  U.S.C. 
552b(c)(4)  and  (9)(B).  A  copy  of  the 
Notice  of  Determination  is  available  for 
public  inspection  and  copying  in  the 
Department  of  Commerce  Records 
Inspection  Facility,  Room  6020.  Main 
Commerce. 

Dated:  March  25,  2002. 
Henry  Misisco, 

Director,  Office  of  Automotive  Affairs. 
[FR  Doc.  02-8850  Filed  4-11-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Secretarial  Business  Development 
Mission  to  Mexico,  June  17-20, 2002 

AGENCY:  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  to  announce  secretary 

Evans'  business  development  mission  to 

Mexico  during  June  17-20,  2002. 

SUMMARY:  Secretary  of  Commerce 
Donald  L.  Evans  will  lead  a  senior-level 
business  development  mission  to 
Mexico  City  and  Monterrey.  Mexico,  on 
June  17-20.  2002.  The  focus  of  the 
mission  will  be  to  help  U.S.  companies 
explore  business  opportunities  in 
Mexico.  The  delegation  will  include 
approximately  15  U.S. -based  senior 
executives  of  small,  medium  and  large 
U.S.  firms  representing,  but  not  limited 
to,  technology,  equipment,  and  services 
in  the  following  key  growth  sectors: 
energy  and  energy  efficiency, 
environmental  and  water  resources, 
information  technology, 
telecommunications,  transportation, 
medical  and  manufacturing.  These  key 
sectors  reflect  Mexico's  infrastructure 
needs,  the  growth  of  a  consumer  society, 
and  the  boom  in  manufacturing  created 
by  NAFTA  and  proximity  to  the  U.S. 
DATES:  Applications  should  be 
submitted  to  the  Office  of  Business 
Liaison  by  May  1.  2002.  Applications 
received  after  that  date  will  be 
considered  only  if  space  and  scheduling 
constraints  permit. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Business  Liaison;  Room  5062; 
Department  of  Commerce;  Washington. 
DC  20230;  Tel:  (202)  482-1360;  Fax: 
(202) 482-4054. 
SUPPLEMENTARY  INFORMATION: 

Secretarial  Business  Development 
Mission  to  Mexico 

June  17-20.  2002. 

Mission  Statement 

/.  Description  of  the  Mission 

I     Secretary  of  Commerce  Donald  L. 
Evans  will  lead  a  senior-level  business 
development  mission  to  Mexico  City 
and  Monterrey.  Mexico. 

The  focus  of  the  mission  will  be  to 
help  U.S.  companies  explore  business 
opportimities  in  Mexico.  The  delegation 
will  include  approximately  15  U.S.- 
based  senior  executives  of  small, 
medium  and  large  U.S.  firms 
representing,  but  not  limited  to, 
technology,  equipment,  and  services  in 
the  following  key  growth  sectors:  energy 
and  energy  efficiency,  environmental 


and  water  resources,  information 
technology,  telecommunications, 
transportation,  medical,  and 
manufactiuing.  These  key  sectors  reflect 
Mexico's  infrastructure  needs,  the 
growth  of  a  consumer  society,  and  the 
boom  in  manufacturing  created  by 
NAFTA  and  proximity  to  the  U.S. 
market. 

//.  Commercial  Setting  for  the  Mission 

Mexico  is  the  second  largest  export 
market  for  the  United  States  after 
Canada.  U.S.  exports  to  Mexico  totaled 
$102  billion  in  2001,  with  substantial 
sales  in  virtually  every  product  sector  in 
which  the  United  States  is  globally 
competitive.  U.S.  exports  to  Mexico 
have  registered  annual  growth  of  more 
than  ten  percent  in  five  of  the  last  six 
years,  peeiking  in  2000  with  a  28  percent 
increase.  Although  the  Mexican 
economy  cooled  in  tandem  with  the 
United  States  economy  during  2001, 
prospects  are  favorable  for  a  renewal  in 
growth  in  the  latter  half  of  2002. 

Mexico  recently  obtained  "investment 
grade"  status  for  its  public  debt  from 
both  Moody's  and  Standard  and  Poor's, 
a  reflection  of  the  country's  sound 
economic  fundamenteils  and  stable 
macroeconomic  policy. 

///.  Goals  for  the  Mission 

The  mission  aims  to  further  both  U.S. 
commercial  policy  objectives  and 
advance  specific  business  interests.  It  is 
intended  to: 

•  Assist  individual  U.S.  companies  to 
pursue  export  and  other  new  business 
opportunities  in  Mexico,  by  introducing 
them  to  key  host  government  decision- 
making officials  and  to  potential 
business  partners; 

•  Assist  new-to-market  firms  to    . 
evaluate  the  market  potential  for  their 
products  and  gain  an  understanding  of 
how  to  operate  successfully  in  Mexico's 
commercial  environment;  and 

•  Enhance  the  dialogue  between 
government  and  industry  on  issues 
affecting  the  development  of  U.S.- 
Mexican commercial  relations. 

•  Emphasize  the  benefits  of 
international  trade  for  improving  the 
standard  of  living  and  quality  of  life  for 
all  mankind. 

•  Highlight  examples  of  the  corporate 
citizenship  and  active  involvement  by 
U.S.  businesses  in  the  communities 
where  they  operate  in  the  United  States 
and  abroad. 

IV.  Scenario  for  the  Mission 

The  Business  Development  Mission 
will  provide  participants  with  exposure 
to  high-level  business  and  government 
contacts,  and  an  imderstanding  of 
market  trends  and  the  commercial 


environment.  American  Embassy 
officials  will  provide  a  detailed  briefing 
on  the  economic,  commercial,  and 
political  climate,  and  participants  will 
receive  individual  coimseling  on  their 
specific  interests  from  U.S.  Commercial 
Service  industry  specialists.  Meetings 
will  be  arianged  as  appropriate  with 
senior  government  officials  and 
potential  business  partners. 
Representational  events  will  also  be 
organized  to  provide  mission 
participants  with  opportunities  to  meet 
Mexico's  business  and  government 
representatives,  as  well  as  U.S.  business 
people  living  and  working  in  Mexico. 

Tne  tentative  trip  itinerary  will  be  as 
follows: 

Jime  17th — Arrive  Mexico  City 
Jime  18th — One-on-One  Business= 

Meetings  in  Mexico  City 
June  19th — Travel  to  Monterrey,  One- 
on-One  Business  Meetings  in 
Monterrey 
Jime  20th— One-on-One  Business 

Meetings  in  Monterrey 
June  21st — Optional  spin-off  trips  to 
Guadalajara  or  Tijuana  for  further 
business  meetings,  at  additional 
expense. 

V.  Criteria  for  Participant  Selection 

The  recruitment  and  selection  of 
private  sector  participants  for  this 
mission  will  be  conducted  according  to 
the  "Statement  of  Policy  Governing 
Department  of  Commerce-Overseas 
Trade  Missions"  established  in  March 
1997.  Promotion  and  recruitment  will 
include,  but  not  be  limited  to,  posting 
on  appropriate  Department  of 
Commerce  web  pages,  notification  in 
the  Federal  Register,  and  through 
distribution  of  the  trade  mission 
statement  and  further  information  to 
national  and  other  trade  associations 
and  trade  publications.  Approximately 
15  companies  will  be  selected  for  the 
mission.  Companies  will  be  selected 
according  to  the  criteria  set  out  below. 

Eligibility 

Participating  companies  must  be 
incorporated  in  the  United  States.  A 
company  is  eligible  to  participate  only 
if  the  products  and/or  services  that  it 
will  promote  (a)  are  manufactured  or 
produced  in  the  United  States;  or  (b)  if 
manufactured  or  produced  outside  the 
United  States,  are  marketed  imder  the 
name  of  a  U.S.  firm  and  have  U.S. 
content  representing  at  least  51  percent 
of  the  value  of  the  finished  good  or 
service. 

Selection  Criteria 

Companies  will  be  selected  for 
participation  in  the  mission  on  the  basis 
of: 
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•  Consistency  of  the  company's  goals 
with  the  scope  and  desired  outcome  of 
the  mission  as  described  herein; 

•  Relevance  of  a  company's  business 
and  product  line  to  market 
opportunities  in  Mexico; 

•  Seniority  of  the  representative  of 
the  designated  company; 

•  Past,  present,  or  prospective 
international  business  activity; 

•  Diversity  of  company  size,  typ«, 
location,  demographics,  and  traditional 
under-representation  in  business; 

•  Degree  of  company's  commitment 
to  corporate  citizenship. 

An  applicant's  partisan  political 
activities  (including  political 
contributions)  are  irrelevant  to  the 
selection  process. 

VI.  Time  Frame  for  Applications 

Applications  for  the  trade  mission  to 
Mexico  were  made  available  on  March 
22,  2002.  The  fee  to  participate  in  the 
mission  will  be  between  $4,000-56,000. 
Expenses  for  travel,  lodging,  and  some 
meals  will  be  the  responsibility  of  each 
participant.  For  additional  information 
on  the  trade  mission  or  to  obtain  an 
application,  contact  the  Department  of 
Commerce  Office  of  Business  Liaison  at 
202-482-1360.  Applications  should  be 
submitted  to  the  Office  of  Business 
Liaison  by  May  1.  2002,  in  order  to 
ensure  sidficient  time  to  obtain  in- 
country  appointments  for  applicants 
selected  to  participate  in  the  mission. 
Applications  received  after  that  date 
will  be  considered  only  if  space  and 
scheduling  constraints  permit. 

Contact:  Office  of  Business  Liaison, 
Room  5062,  Department  of  Commerce, 
Washington.  DC  20230.  Tel:  (202)  482- 
1360,  Fax:  (202)  482-4054. 

Mission  Web  Site:  http:// 
www.doc.gov/mexicotmdemission. 

Dated:  April  8,  2002. 
Laron  |eiuen. 

Acting  Deputy  Director  General. 
[FR  Doc.  02-8862  Filed  4-11-02;  8:45  am] 
BHXMO  CODE  3S10-FP-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  040602A] 

Endangered  and  Tttreatened  Species; 
Talce  of  Anadromous  Fish 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Conmierce. 

ACnOM:  Receipt  of  applications  for 

scientific  research  permits  (1362, 1363. 


1364,  1365,  1366.  1367. 1369. 1370. 
1371,  1372, 1376)  and  receipt  of 
applications  to  modify  research  permits 
(1135. 1141. 1177. 1315. 1317,  1322). 

SUMMARY:  NMFS  has  received  11  new 
scientific  research  permit  applications 
and  six  applications  to  modify  existing 
scientific  research  permits  related  to 
Pacific  salmon  and  steelhead.  The 
proposed  rese8Ut:h  is  intended  to 
increase  knowledge  of  the  listed  species 
and  to  help  guide  management  and 
conservation  efforts. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  niunber  (see  ADDRESSES) 
no  later  than  5  p.m.  Pacific  daylight 
savings  time  on  May  13.  2002. 
ADDRESSES:  Written  comments  on  any  of 
the  new  applications  or  modification 
requests  should  be  sent  to  Protected 
Resources  Division,  F/NW03,  525  NE 
Oregon  Street.  Suite  500,  Portland.  OR 
97232-2737  (503-230-5400).  Comments 
may  also  be  sent  via  fax  to  503-230- 
5435.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Stone.  Portland.  OR  (ph:  503- 
231-2317.  Fax:  503-230-5435.  e-mail: 
steve.stone@noaa.gov) 

SUPPLEMENTARY  INFORMATION: 
Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 

Chinook  salmon  (Oncorhynchus 
tsbawytscha):  threatened.  Puget  Sound 
(PS);  threatened  Lower  Columbia  River 
(LCR).  threatened  Snake  River  (SnR) 
spring/simimer  and  fall;  endangered 
Upper  Columbia  River  (UCR); 
threatened  Upper  Willamette  River 
(UWR). 

Coho  salmon  (O.  kisutch):  threatened 
Southern  OR/Northem  CA  Coasts 
(SONCC). 

Sockeye  salmon  (O.  nerka); 
endangered  Snake  River  (SnR) 

Steelhead  (O.  mykiss):  endangered 
UCR.  threatened  LCR.  threatened 
Middle  Columbia  River  (MCR).  and 
threatened  SnR. 

Authority 

Scientific  research  and/or 
enhancement  permits  are  issued  imder 
Section  10(a)(1)(A)  of  the  Endangered 
Species  Act  of  1973  (ESA)  (16  IT.S.C. 
1531  ef  seq).  Issuance  of  permits  and 
permit  modifications,  as  required  by  the 
ESA.  is  based  on  a  finding  that  such 
permits/modifications:  (1)  are  applied 
for  in  good  faith;  (2)  would  not  operate 
to  the  disadvantage  of  the  listed  species 


that  are  the  subject  of  the  permits;  and 
(3)  are  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  Parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this   • 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearings  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views, 
of  NMFS. 

New  Applications  Received 

Permit  1362 

The  Idaho  Cooperative  Fish  and 
Wildhfe  Research  Unit  (ICFWRU) 
requests  a  3-year  permit  (1362)  for  take 
of  adult,  threatened,  artificially 
propagated.  SnR  spring/simimer 
chinook  salmon  associated  with  a 
scientific  research  project  proposed  to 
occur  at  Bonneville  Dam  on  the  lower 
Colimibia  River.  Lower  Granite  Dam  on 
the  lower  Snake  River,  and  in  the 
tributaries  of  the  upper  Salmon  River  in 
Idaho.  The  objective  of  the  research  is 
to  evaluate  the  energy  costs,  survival, 
and  reproductive  success  of  adult 
salmon  associated  with  their  passage 
aroimd  the  hydropower  dams  on  the 
mainstem  Columbia  and  Snake  Rivers. 
Information  collected  from  the  research 
will  be  used  directly  by  managers  to 
operate  fishways  and  manage  spill  and 
flow  regimes  to  maximize  passage  and 
survival  of  adult  salmonids  at  the  dams. 
As  many  as  200  adult,  threatened, 
artificially  propagated.  SnR  spring/ 
Slimmer  chinook  salmon  that  originated 
from  the  upper  Salmon  River  region  are 
proposed  to  be  lethally  taken  in  2002  to 
obtain  energy  use  data.  In  addition. 
ICFWRU  requests  take  to  collect  tissues 
from  ESA-listed  adult  salmon  carcasses 
in  the  upper  Salmon  River  region. 

Pennit  1363 

The  Fish  Passage  Center  (FPC) 
requests  a  5-year  permit  (1363)  for 
annual  takes  of  juvenile,  threatened, 
naturally  produced.  SnR  spring/summer 
chinook  salmon  and  juvenile, 
threatened,  SnR  steelhead  associated 
with  a  project  designed  to  measure  the 
smolt-to-adult  survival  rates  of  hatchery 
and  wild  spring/summer  chinook 
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salmon  and  hatchery  steelhead  from 
representative  sites  in  the  Snake.  mid- 
Columbia  River,  and  lower  Columbia 
River  basins.  The  data  will  be  useful  in 
the  development  of  future  long-term 
mitigation  measures  at  the  hydroelectric 
dams  on  the  Snake  and  Colxmibia 
Rivers,  such  as  flow  augmentation,  spill, 
and  juvenile  fish  transportation.  The 
wild  runs  of  SnR  spring  and  summer 
chinook  salmon  and  steelhead  were 
relatively  strong  in  2000  and  2001.  An 
opportunity  exists  to  tag  enough  wild 
juvenile  chinook  salmon  and  steelhead 
for  the  2002  to  2004  outmigrations  to 
provide  a  comparison  between  smolt-to- 
adult  survival  rates  of  transported  and 
inriver  wild  migrants,  as  well  as 
between  Snake  River  and  downriver 
wild  stocks  with  similar  life  history 
characteristics.  ESA-Hsted  juvenile 
salmon  and  steelhead  are  proposed  to  be 
captured  at  traps  located  on  the  Snake. 
Salmon,  and  Clearwater  Rivers  in  Idaho 
and  the  Grande  Ronde  River  in  Oregon. 
Captured  ESA-listed  juvenile  salmon 
and  steelhead  are  proposed  to  be  tagged 
with  passive  integrated  transponders 
and  released.  FPC  estimates  that  as 
many  as  167  ESA-listed  juvenile  salmon 
and  as  many  as  100  ESA-listed  juvenile 
steelhead  indirect  mortalities  may  occur 
each  year  associated  with  the  research. 

Permit  1364 

The  Idaho  Fishery  Resoiure  Office  of 
the  U.S.  Fish  and  Wildlife  Service 
(USFWS)  requests  a  1-year  permit 
(1364)  for  takes  of  juvenile,  threatened, 
SnR  fall  chinook  salmon  and  juvenile, 
threatened.  SnR  steelhead  associated 
with  a  continuing  project  designed  to 
evaluate  the  Dworshak  National  Fish 
Hatchery  steelhead  program  in  Idaho 
and  its  impacts  on  ESA-listed  salmon 
and  steelhead  in  the  vicinity  of  the 
hatchery.  As  a  result  of  non-listed 
steelhead  releases  from  the  hatchery,  the 
potential  exists  for  competition, 
increased  stress,  behavior  modification, 
predation,  and  genetic  risks  between 
hatchery  steelhead  and  ESA-listed  wild 
salmon  and  steelhead  stocks.  The  goal 
of  the  project  is  to  better  understand  the 
extent  to  which  these  potential  risks 
affect  ESA-listed  salmon  and  steelhead 
stocks  and  to  be  able  to  recommend 
appropriate  actions  to  limit  those  risks. 
ESA-listed  juvenile  salmon  and 
steelhead  are  proposed  to  be  observed/ 
harassed  during  snorkel  surveys  or 
captured  using  boat  or  backpack 
electrofishing.  sampled  for  biological 
information  tmd  tissue  samples,  and 
,  released.  USFWS  estimates  that  as  many 
as  five  ESA-listed  juvenile  salmon  and 
as  many  as  16  ESA-listed  juvenile 
steelhead  indirect  mortalities  may  occur 
associated  with  the  research- 


Permit  1365 

The  Confederated  Tribes  of  the 
Umatilla  Indian  Reservation  (CTUIR) 
requests  a  2-year  permit  (1365)  for 
annual  takes  of  threatened,  adult  MCR 
steelhead  associated  with  research 
activities  to  be  conducted  in  the 
Umatilla  and  Walla  Walla  River  basins. 
The  purpose  of  the  study  is  to  determine 
the  temporal  and  spatial  distribution  of 
hatchery  and  natural  steelhead  adult 
spawners  in  the  headwater  reaches.  The 
study  will  provide  additional  life 
history  information  about  MCR 
steelhead  required  for  further 
development  of  a  steelhead  restoration 
plan  in  the  Walla  Walla  River  subbasin. 
The  CTUIR  proposes  to  capture  (using 
hook  and  line,  beach  seines  and  Merwin 
traps),  radio  tag.  and  release  120  adult 
MCR  steelhead.  The  CTUIR  also 
requests  indirect  mortality  of  three  adult 
MCR  steelhead  associated  with  the 
study. 

Permit  1366 

The  Oregon  Cooperative  Fish  and 
Wildlife  Research  Unit  (OCFWRU) 
requests  a  5-year  permit  (1366)  for 
annual  takes  of  the  juvenile  life  forms  of 
all  of  the  ESA-listed  anadromous  fish 
ESUs  identified  in  this  notice  associated 
with  a  research  project  proposed  to 
occur  at  Lower  Granite  Dam  on  the 
lower  Snake  River  and  McNary  and 
Bonneville  Dams  on  the  lower  Columbia 
River.  The  purpose  of  the  research  is  to 
compare  biological  and  physiological 
indices  of  wild  and  hatchery  juvenile 
fish  exposed  to  stress  from  bypass, 
collection,  and  transportation  activities 
at  the  dams.  The  research  will  improve 
the  survival  of  the  ESA-listed  species  at 
the  dams  by  providing  information  that 
will  be  used  to  determine  the  effects  of 
the  manmade  structures  and  associated 
management  activities  on  the 
outmigrating  salmonids.  ESA-listed 
juvenile  fish  are  proposed  to  be 
captured  using  lift  nets  or  dipnets  at  the 
dams  (or  acquired  from  Smolt 
Monitoring  Program  or  NMFS  personnel 
at  Bonneville  Dam),  sampled  for 
biological  information  or  tagged  with 
radiotransmitters.  and  released.  Up  to  3 
percent  of  the  ESA-listed  juvenile  fish 
handled  each  year  may  be  indirectly 
killed,  hi  addition.  OCFWRU  requests 
intentional  lethal  takes  of  ESA-listed 
juvenile  fish  associated  with  the 
research. 

Permit  1367 

The  Northwest  Fishery  Science  Center 
(NWFSC)  requests  a  3-year  permit 
(1367)  for  annual  takes  of  threatened, 
juvenile  MCR  steelhead  associated  with 
research  activities  in  the  Yakima  River, 


WA.  The  purpose  of  the  study  is  to 
estimate  the  incidence  of  precocious 
maturation  and  characterize  the  related 
maturational  physiology  in  wild  Yakima 
River  salmonids  in  comparison  to 
hatchery  reared  cohorts.  The  study  will 
provide  information  on  listed  species' 
life  histories.  The  NWFSC  proposes  to 
capture  (using  backpack  electrofishing 
equipment),  handle,  and  release  15 
juvenile  MCR  steelhead. 

Permit  1369 

The  King  County  Department  of 
Natural  Resources  (KCDNR)  requests  a 
5-year  permit  (1369)  for  annual  takes  of 
juvenile,  naturally  produced  PS  chinook 
salmon  associated  with  scientific 
research  to  be  conducted  in  several 
Puget  Sound  subbasins.  The  purpose  of 
the  study  is  to  investigate  scientific 
issues  pertaining  to  how  salmonid 
habitat  in  King  County  can  be  protected 
while  concurrently  providing  local 
farmers  with  the  technical  and 
regulatory  means  to  drain  their 
fannlands  to  continue  agricultural 
production.  This  program  will  develop 
a  comprehensive  information  base  about 
the  habitat  quality;  the  extent  of  the 
current  and  potential  salmonid  use  of 
habitat  where  most  commercial 
agriculture  occurs;  and  techniques  to 
avoid,  minimize,  or  mitigate  agriculture- 
related  impacts  on  listed  salmonids  and 
their  habitat.  KCDNR  proposes  to 
capture  (using  fyke  nets,  minnow  traps, 
and  backpack  electrofishing  equipment), 
anesthetize,  handle,  and  release  eight 
juvenile  and  two  adult  PS  chinook 
salmon.  KCDNR  also  requests  indirect 
mortality  of  two  juvenile  PS  chinook 
salmon  associated  with  the  study. 

Permit  1370 

The  Utah  State  University  (USU) 
requests  a  1-year  permit  (1370)  for 
annual  takes ^f  threatened,  adult  and 
juvenile  SnR  spring/summer  chinook 
salmon  associated  with  research 
designed  to  estimate  populations  of 
listed  fish  at  various  life  stages.  The 
study  will  provide  information  that  will 
allow  researchers  to  improve  SnR 
chinook  habitat.  The  USU  proposes  to 
observe/harass  1.200  juvenile  and  30 
adult  listed  chinook  and  600  juveniles 
and  25  adult  listed  steelhead.  In 
addition,  the  USU  proposes  to  capture 
(using  boat  electrofishing  and 
blocknets).  handle  and  release  800 
juvenile  and  10  adult  SnR  spring/ 
summer  chinook  salmon  and  690 
juvenile  and  25  adiUt  SnR  steelhead. 
USU  also  requests  indirect  mortality  of 
16  juvenile  SnR  chinook  salmon  and  12 
juvenile  SnR  steelhead  associated  with 
the  research. 
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Permit  1371 

The  Battelle  Marine  Sciences 
Laboratory  (BMSL)  requests  a  1-year 
permit  (1371)  for  annual  takes  of 
juvenile,  natiually  produced  PS  chinook 
salmon  associated  with  scientific 
research  to  be  conducted  at  the 
Mukilteo,  WA,  ferry  terminal  in 
Possession  Soimd.  The  purpose  of  the 
study  is  to  assess  potential  predation  on 
salmon  fry  near  ferry  terminals,  and  if 
so.  determine  how  future  design  and 
modifications  to  terminal  structures  and 
operation  can  reduce  these  impacts. 
Specific  goals  of  this  research  are  to  (1) 
determine  whether  potential  salmon 
predators  are  more  abimdant  near 
terminals  or  aggregate  near  terminals 
during  juvenile  salmon  outmigration,  (2) 
establish  spatial  and  temporal  patterns 
of  potential  predator  abundance  near 
terminals,  (3)  assess  whether  potential 
salmon  predators  consume  more 
juvenile  salmon  near  terminals,  and  (4) 
create  standardized  protocols  for 
evaluating  predator  effects  at  other 
terminals.  BMSL  proposes  to  captiu« 
(using  beach  and  purse  seines,  fish 
traps,  trammel  nets,  and  hook-and-line), 
handle,  anaesthetize,  amd  release  100 
naturally  produced,  juvenile  PS  chinook 
salmon  and  subject  10  juvenile  PS 
chinook  salmon  to  stomach  content 
analysis.  BMSL  also  requests  indirect 
mortality  of  30  juvenile  PS  chinook 
salmon  associated  with  the  study. 

Permit  1372 

The  Puget  Sound  Energy  (PSE) 
requests  a  3-year  permit  (1372)  for 
annual  takes  of  juvenile,  naturally- 
produced  and  artificially-propagated  PS 
chinook  salmon  associated  with  several 
studies  to  be  conducted  in  the  Baker 
and  Skagit  Rivers.  The  purposes  of  the 
studies  are  to  assess  habitat  conditions 
and  fish  use  in  these  watersheds.  The 
objective  of  the  proposed  research  is  to 
describe  specific  aspects  of  fish  habitat 
conditions  and  use  that  are  potentially 
affected  by  the  operation  of  the  Baker 
River  Dams.  The  results  of  the  study 
will  provide  information  needed  to 
complete  the  fJational  Environmental 
Policy  Act  environmental  analysis  in 
support  of  the  Federal  Power 
Commission  relicensing  of  the  upp>er 
and  lower  Baker  River  Dams.  In 
addition,  the  information  will  be  used  to 
develop  strategies  to  protect  and 
enhance  fish  production  and  habitat  and 
assist  in  the  recovery  of  listed  salmon. 
The  PSE  proposes  to  harass  (snorkel 
surveys)  adult  PS  chinook  salmon, 
capture  (using  fyke  nets,  beach  seines, 
minnow  traps,  and  backpack 
electrofishing  equipment),  anesthetize, 
handle,  and  release  1,457  juvenile  PS 


chinook  salmon.  The  PSE  also  requests 
indirect  mortality  of  59  juvenile  PS 
chinook  salmon  associated  with  the 
study. 

Pennit  1376 

The  Washington  Cooperative  Fish  and 
Wildlife  Research  Unit,  University  of 
Washington  (UW)  requests  a  1-year 
permit  for  annual  takes  of  juvenile, 
naturally  produced  PS  chinook  salmon 
associated  with  research  to  be 
conducted  in  Lakes  Washington  and 
Sanmiamish.  The  purpose  of  the 
research  is  to  understand  food  web 
interactions,  identify  sources  of 
mortality,  and  determine  the  energetic 
requirements  to  sustain  fish  and 
zooplankton  communities  in  each  lake. 
The  study  will  help  researchers  identify 
and  quantify  factors  limiting  survival 
and  growth  of  juvenile  salmon  and  other 
species.  The  UW  proposes  to  capture, 
anesthetize,  handle,  measure,  weigh, 
and  release  92  juvenile  and  four  adult 
PS  chinook  salmon  and  subject  a  subset 
to  stomach  analysis.  The  UW  also 
requests  indirect  mortality  of  14 
juvenile  PS  chinook  salmon  associated 
with  the  study. 

Modification  Requests  Received 

Permit  1135-Modification  1 

The  U.S.  Geological  Survey  (USGS) 
requests  a  modification  to  permit  1135 
for  annual  takes  of  LCR  chinook  salmon 
and  additional  annual  takes  of  adult  and 
juvenile  LCR  steelhead  associated  with 
research  designed  to  provide 
.  information  on  the  survival  rates, 
growth  rates,  habitat  use.  population 
densities,  health,  and  life  history 
diversity  of  steelhead  in  the  Wind  River 
Basin  of  southern  Washington.  The 
research  will  provide  information  that 
will  assist  state,  tribal,  and  Federal 
managers  in  their  effort  to  restore  LCR 
steelhead  populations  and  habitat.  The 
USGS  proposes  to  observe/harass  adult 
and  juvenile  steelhead  and  chinook 
during  snorkel  surveys  and  during 
habitat  surveys  at  selected  sites  in  the 
basin.  The  USGS  also  proposes  to 
captiue  (using  backpack  electrofishing), 
handle,  and  release  5,000  juvenile  LCR 
chinook  salmon  and  an  additional  4,500 
juvenile  LCR  steelhead,  mark  (using 
passive  integrated  transponder  tags)  and 
take  tissues/scale  samples  from  1 ,500 
juvenile  LCR  steelhead.  and  sacrifice  50 
juvenile  LCR  chinook  salmon  and  50 
juvenile  LCR  steelhead.  The  USGS 
requests  indirect  mortality  of  200 
juvenile  chinook  salmon  and  250 
juvenile  LCR  steelhead  associated  with 
the  study. 


Permit  1141-Modification  3 

The  Public  Utility  District  No.2  of 
Grant  County  (Grant  PUD)  requests  a 
modification  to  permit  1141  that  would 
add  a  new  study  to  annually  take 
threatened,  juvenile  UCR  spring 
chinook  salmon  associated  with 
research  conducted  at  Priest  Rapids  and 
Wanapum  Dams.  The  piupose  of  the 
study  is  to  (1)  estimate  dam  and  pool 
passage  siuvival  of  ESA-listed  fish  at 
Wanapimi  and  Priest  Rapids  Dams 
respectively;  (2)  assess  travel  times, 
approach  routes  and  other  behavioral 
aspects  of  yearling  salmonids  in  the 
forebay  of  Wanapum  and  Priest  Rapids 
Dams;  and  (3)  assess  smolt  survival  for 
spill  gates  at  Wanapum  Dam. 
Information  from  the  study  vrill  help 
increase  yearling  siuvival  through 
Wanapum  and  Priest  Rapids  Dams.  The 
Grant  PUD  proposes  to  capture,  mark 
(balloon  tag  and  radio  tag),  and  release 
2,380  juvenile  UCR  spring  chinook 
salmon.  Listed  spring  chinook  salmon 
will  be  collected  from  gatewells  at 
Wanapum  and  Priest  Rapids  Dams  by  a 
crane  operated  dipnet.  In  addition. 
Grant  PUD  proposes  to  lethally  take  up 
to  20  juvenile  UCR  spring  chinook 
salmon.  The  Grant  PUD  also  requests 
indirect  mortality  of  48  juvenile  UCR 
spring  chinook  salmon  associated  with 
the  research. 

Permit  1 1 77-Modification  1 

The  Portland  District  Corps  of 
Engineers  (COE)  requests  a  modification 
to  Permit  1177  for  additional  annual 
takes  of  adult  and  juvenile,  threatened 
SONCC  coho  salmon  associated  with 
research  and  an  adult  trap-and-haul 
program  at  Elk  Creek  Dam  on  the  Rogue 
River  in  Oregon.  The  trap-and-haul 
program  is  designed  to  move  returning 
SONCC  coho  above  an  impassable 
barrier  so  that  the  fish  may  use 
upstream  habitat  for  natural  spawning, 
thus  increasing  salmon  production.  The 
research  will  determine  the  annual 
spawning  success  of  fish  upstream  of 
the  dam.  The  COE  also  proposes  to 
capture  (using  a  weir  below  the  dam), 
anesthetize,  transport  above  the  dam. 
tag  with  an  opercle  punch,  allow  to 
recover,  and  release  1,600  adult  SONCC 
coho  salmon.  The  adult  salmon  will  be 
recaptiu«d  to  estimate  the  nimiber  of 
fish  that  pass  downstream  over  the  weir. 
In  addition.  45  adult  fish  carcasses  will 
be  examined  for  evidence  of  spawning 
and  immediately  retimied  to  the  stream. 
The  COE  research  proposal  also 
anticipates  observing/harassing  300 
juvenile  listed  coho  salmon  diuing 
snorkel  surveys. 
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Permit  1315-Modification  1 

The  Seattle  District  COE  requests  a 
modification  to  permit  1315.  which 
currently  authorizes  annual  takes  of  PS 
chinook  salmon  for  four  studies.  The 
modification  will  include  the  follov\dng 
studies: 

Study  1.  The  take  in  study  1  is 
associated  with  research  designed  to 
determine  the  effectiveness  of  habitat 
restoration  projects  in  tributaries  of  Lake 
Washington.  The  information  will  help 
improve  restoration  projects  and 
increase  knowledge  of  chinook  salmon 
habitat  use  in  the  Lake  Washington 
watershed. 

Study  2.  The  take  in  study  2  is 
associated  with  an  investigation  of  fish 
passage  conditions  at  the  large  lock 
chamber  of  the  Hiram  M.  Chittenden 
Locks  and  Lake  Washington  Ship  Canal 
to  identify  effects  on  salmonids  in  the 
Lake  Washington  Basin.  The  study  will 
help  researchers  (1)  identify  limiting 
factors  contributing  to  smolt  survival, 
(2)  develop  smolt  survival  estimates, 
and  (3)  assess  restoration  measures  to 
improve  smolt  survival. 

Study  3.  The  take  in  study  3  is 
associated  with  a  study  to  document 
fish  presence  in  various  habitats  in  the 
Sammamish  River.  The  research  will 
provide  information  about  juvenile 
salmonid  habitat  and  restoration  needs 
in  the  river. 

Study  4.  The  take  in  study  4  is 
associated  with  research  to  determine 
juvenile  salmon  use  of  shoreline  areas 
in  Lake  Washington  and  to  guide 
restoration  projects  to  enhance  shoreline 
habitats. 

Study  5.  The  COE  requests  additional 
annual  takes  of  juvenile,  naturally 
produced  PS  chinook  salmon  with  an 
expansion  of  work  locations  associated 
with  a  new  study  (study  5)  to  b^ 
conducted  on  the  Middle  Green  River. 
The  objectives  of  this  study  are  to 
measiu-e  the  emergence,  growth, 
instream  migration,  relative  abundance, 
and  species  distribution  of  juvenile 
salmonids  in  the  Green  River.  In 
addition,  the  COE  will  observe  juvenile 
salmon  responses  during  the  Howard 
Hanson  Dam  (HHD)  refill  and  release. 
The  information  will  assist  with  (1) 
adaptive  management  aspects  of  the 
HHD  Additional  Water  Storage  Project 
to  minimize  impacts  on  the  survival  of 
emigrating  juvenile  salmon  and 
steelhead,  (2)  determining  the  limiting 
foctors  affecting  chinook  salmon,  and  (3) 
provide  information  for  the  City  of 
Tacoma's  Habitat  Conservation  Plan. 
The  COE  proposes  to  capture  (using 
fyke  nets,  floating  screw  traps,  dip  nets, 
and  backpack  electrofishing  equipment), 
anesthetize,  handle,  fin  clip,  and  release 


37,300  juvenile  PS  chinook  salmon.  The 
COE  also  requests  indirect  mortality  of 
102  PS  chinook  salmon  associated  with 
the  study. 

Study  6.  The  COE  requests  additional 
aimual  takes  of  juvenile  natiually- 
produced  PS  chinook  salmon  with  an 
expansion  of  work  locations  associated 
with  a  new  study  (study  6)  to  be 
conducted  at  the  outlet  of  the  Lake 
Washington  Ship  Canal.  The  purpose  of 
the  project  is  to  restore  downstream  fish 
passage  for  salmon  and  steelhead  smolts 
from  the  Lake  Washington  basin  to 
Puget  Sound.  The  restoration  project 
will  (1)  reduce  smolt  entiainment  into 
the  large  lock-fillling  culverts;  (2)  reduce 
smolt  injury  by  entraiiunent  reduction, 
slowing  conduit  velocities,  and  de- 
bamacling  the  conduits;  and  (3)  add 
four,  low-flow  surface  collectors  (smolt 
slides)  in  two  spillways.  The  COE 
proposes  to  capture  (using  purse  seines), 
anesthetize,  pit  tag,  handle,  and  release 
80  juvenile  PS  chinook  salmon.  The 
COE  also  requests  indirect  mortality  of 
two  PS  chinook  salmon  associated  with 
the  study. 

Pennit  1317-Modification  1 

The  USGS  requests  a  modification  to 
Permit  1317  that  would  increase  annual 
takes  of  juvenile  MCR  steelhead  and  add 
pit  tagging  and  radio  tagging  to 
sampling  methods  for  research  activities 
on  the  Toppenish  National  Wildlife 
Refuge  (TNWR),  Toppenish  Creek, 
Washington.  The  purpose  of  the 
modification  is  to  determine  whether 
juvenile  MCR  steelhead  enter  the 
TNWR's  wetland  management  units 
during  the  spring  flooding  of  Toppenish 
Creek  and  are  trapped  there,  thus 
becoming  vulnerable  to  avian  predators, 
high  summer  water  temperatiires,  and 
stranding.  The  study  will  show  whether 
MCR  steelhead  are  straying  into  the 
wetland  management  units  and 
managing  to  escape  back  to  Toppenish 
Creek  to  continue  their  downstream 
migration.  The  study  will  also  be  used 
to  help  guide  TNWR  operations  so  that 
the  fish  trapped  in  the  management 
units  are  less  likely  to  be  harmed  in  the 
future.  The  USGS  proposes  to  captiire, 
weigh,  measvue,  mark  (pit  tag  and  radio 
tag),  and  release  1,500  juvenile  MCR 
steelhead.  Baited  minnow  traps  vtrill  be 
the  primary  capture  method,  but  fyke 
nets  or  electrofishing  may  be  used  if  the 
traps  are  not  successful.  The  USGS  also 
requests  indirect  mortality  of  75 
juvenile  MCR  steelhead  associated  with 
the  study. 

Permit  1322-Modification  1 

The  NWFSC  requests  a  modification 
to  permit  1322  for  additional  annual 
takes  of  ESA-listed  salmonids  in  the 


Lower  Colimibia  River  estuary.  The 
purpose  of  the  study  is  to  determine  (1) 
the  presence  and  abimdance  of  fall  and 
spring  chinook  salmon,  coho  salmon, 
and  chiun  salmon  in  the  estuary  and 
Lower  Columbia  River;  (2)  determine 
the  relationship  between  juvenile 
salmon  and  Lower  Columbia  River 
estuarine  habitat;  and  (3)  obtain 
information  about  flow  change, 
sediment  input,  and  habitat  availability 
for  the  development  of  a  numerical 
model.  The  study  will  serve  as  the  basis 
for  estuarine  restoration  and 
preservation  plans  for  endangered 
salmonid  stocks.  The  NWFSC  proposes 
to  beach  seine  near  the  Astoria  Bridge 
and  place  trapnets  in  Cathlamet  Bay.  In 
addition  to  their  current  level  of  take, 
NWFSC  proposes  to  captiu«  (using 
beach  seines  and  trap  nets),  anesthetize, 
scan  for  tags,  measure,  weigh,  and 
release  38  juvenile  UWR  chinook 
salmon,  38  juvenile,  natiually  produced 
and  23  artificially  propagated  UCR 
chinook  salmon,  1168  juvenile,  LCR 
chinook  salmon,  38  juvenile,  naturally 
produced  and  23  artificially  propagated 
SnR  spring/sununer  chinook  salmon, 
and  565  juvenile,  SnR  fall  chinook 
salmon.  The  NWFSC  also  requests  an 
increase  of  one  juvenile,  SnR  fall 
chinook  salmon  and  14  juvenile,  LCR 
chinook  salmon  to  sacrifice  for  stomach 
content  analysis,  scale,  and  otolith 
analyses.  In  addition.  The  NWFSC 
requests  indirect  mortality  of  two 
juvenile  UWR  chinook  salmon,  one 
juvenile,  naturally  produced  and  37 
artificially  propagated  UCR  chinook 
salmon,  184  juvenile,  LCR  chinook 
salmon,  eight  juvenile,  naturally 
produced  and  two  artificially 
propagated  SnR  spring/ siunmer  chinook 
salmon,  and  11  juvenile,  SnR  fall 
chinook  salmon  associated  with  the 
study. 

Dated:  April  9,  2002. 
David  O'Brien, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
[FR  Doc.  02-8962  Filed  4-11-02;  8:45  am) 

BILUNG  CODE  3510-22-S^ 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

National  Security  Education  Board 
Group  of  Advisors  Meeting 

agency:  National  Defense  University, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
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forthcoming  meeting  of  the  National 
Security  Education  Board  Group  of 
Advisors.  The  purpose  of  the  meeting  is 
to  review  and  make  recommendations  to 
the  Board  concerning  requirements 
established  by  the  David  L.  Boren 
National  Security  Education  Act.  Title 
VIII  of  Public  Law  102-183,  as 
amended. 

DATES:  May  6-7,  2002.  The  meeting  will 
be  held  on  May  6.  from  9  am  until  5  pm 
and  continue  on  May  7,  from  9  am  until 
12  pm. 

ADDRESSES:  Northwestern  University. 
Norris  University  Center,  1999  South 
Campus  Drive,  Evanston,  Illinois 
60208-2500. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Edmond  J.  Collier,  Director  for 
Programs,  National  Security  Education 
Program,  1101  Wilson  Boulevard.  Suite 
1210,  Rossyln  P.O.  Box  20010. 
Arlington,  Virginia  22209-2248;  (703) 
696-1991.  Electronic  mail  address: 
coIliere@ndu.edu 
SUPPLEMENTARY  INFORMATION:  The 
National  Seciuity  Education  Board 
Group  of  Advisors  meeting  is  open  to 
the  public. 

Dated:  April  5,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-8871  Filed  4-11-02;  8:45  am) 

BILLING  COOE  M01-0B-M 


(9)  New  Business 

FOR  MORE  INFORMATION  CONTACT:  Mr. 
Bobby  D.  Anderson,  Executive  Secretary 
Board  of  Regents,  (301)  295-3116. 

Dated:  April  10,  2002. 
Patricia  L.  Toppings, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

(FR  Doc.  02-9138  Filed  4-10-02;  8:45  am) 

BILLING  COOE  5001-(»-M 


UNIFORMED  SERVICES  UNIVERSITY 
OF  THE  HEALTH  SCIENCES 

Sunshine  Act  Meeting 

AGENCY  HOLDMG  THE  MEETING: 

Uniformed  Services  University  of  the 

Health  Sciences. 

TIME  AND  date:  8  a.m.  to  4  p.m..  May  17, 

2002. 

PLACE:  Uniformed  Services  University 

of  the  Health  Sciences,  Board  of  Regents 

Conference  Room  (D3001),  4301  Jones 

Bridge  Road  Bethesda.  MD  20814-4799. 

STATUS:  Open — under  "Government  in 

the  sunshine  Act"  (5  U.S.C.  552b(e)(3)). 

MATTERS  TO  BE  CONSIDERED:      . 

8  a.m.  Meeting— Board  of  Regents 

(1)  Approval  of  Minutes — February  27, 
2002 

(2)  Faculty  Matters 

(3)  Departmental  Reports 

(4)  Financial  Report 

(5)  Report— President,  USUHS 

(6)  Report— Dean,  School  of  Medicine 

(7)  Report — Dean  Graduate  School  of 
Nursing 

(8)  Comments — Chairman,  Board  of 
Regents 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.1 84K] 

Safe  and  Drug-Free  Schools  and 
Communities  National  Coordinator 
Program 

agency:  Office  of  Elementary  and 

Secondary  Education,  Department  of 

Education. 

action:  Notice  inviting  applications  for 

new  awards  for  fiscal  year  (FY)  2002. 


summary:  The  Assistant  Secretary 
invites  applications  for  new  grant 
awards  for  FY  2002  for  the  Safe  and 
Drug-Free  Schools  and  Communities 
(SDFSC)  National  Coordinator  Program. 
These  grants  are  authorized  under  the 
Elementary  and  Secondary  Education 
Act  of  1965  as  amended,  title  IV,  part  A, 
subpart  2.  section  4125,  SDFSC  National 
Programs.  The  Assistant  Secretary  also 
annoimces  the  final  priority,  definitions, 
and  selection  criteria  to  govern  this 
competition  and  FY  2002  awards  of 
these  grants. 

Purpose  of  Program:  The  purpose  of 
the  SDFSC  National  Coordinator 
Program  is  to  provide  grants  to  local 
educational  agencies  to  recruit,  hire, 
and  train  individuals  to  serve  as  drug 
prevention  and  school  safety  program 
coordinators  in  schools  with  significant 
drug  and  school  safety  problems. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs) 

Note:  JXAs  may  apply  in  consortium  with 
one  or  more  adjacent  LEAs;  however,  each 
LEA  in  the  consortium  must  meet  all 
requirements  of  the  priority  for  this 
competition,  and  one  LEA  must  serve  as  lead 
applicant. 

Applications  Available:  April  12, 
2002. 

Deadline  for  Receipt  of  Applications: 
May  28,  2002. 

Deadline  for  Intergovernmental 
Review:  July  26,  2002. 

AvailableTunds:  Approximately 
$12,000,000. 
Estimated  Number  of  Awards:  30. 
Estimated  Size  of  Awards:  $250,000— 
$650,000. 

Estimated  Average  Size  of  Awards: 
$400,000.  • 


Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80,  81,  82,  85, 
97,  98,  and  99. 

supplementary  information:  In  making 
awards  under  this  grant  program,  the 
Assistant  Secretary  may  take  into 
consideration  the  geographic 
distribution  of  the  projects  in  addition 
to  the  rank  order  of  applicants. 

Contingent  upon  the  availability  of 
funds,  the  Assistant  Secretary  may  make 
additional  awards  in  FY  2003  ftt)m  the 
rank-ordered  list  of  unfunded 
applications  from  this  competition. 

LEAs  receiving  grants  under  this 
program  will  use  funds  to  recruit,  hire, 
and  train  individuals  to  serve  as  drug 
prevention  and  school  safety  program 
coordinators  in  schools  with  significant 
drug  and  school  safety  problems.  Those 
coordinators  will  be  responsible  for 
developing,  conducting,  and  analyzing 
assessments  of  drug  and  crime  problems 
at  their  schools  and  for  administering 
the  safe  and  drug-free  grant  program  at 
those  schools. 

Definitions 

a.  For  piuposes  of  this  competition, 
"administering  the  safe  and  drug-free 
grant  program"  means  that  the 
coordinator  will  perform  the  following 
functions  in  schools  with  significant 
drug  and  school  safety  problems: 
"     (1)  Identify  research-based  drug  and 
violence  prevention  strategies; 

(2)  Assist  schools  in  adopting  the 
most  successful  strategies,  including 
training  of  teachers  and  staff  and 
relevant  partners  as  needed; 

(3)  Assist  schools  in  developing  and     ■ 
improving  school  safety  plans  that 
address  responses  to  and  recovery  bom 
large-scale  disasters; 

(4)  Work  with  parents  and  students  to 
obtain  information  about  effective 
programs  and  strategies  and  encourage 
their  participation  in  the  development 
and  implementation  of  those  strategies 
and  programs; 

(5)  Facilitate  evaluation  of  the  schools 
prevention  programs  and  strategies  and 
use  findings  to  modify  programs,  as 
needed; 

(6)  Identify  additional  funding 
sources  for  drug  prevention  and  school 
safety  programming; 

(7)  Provide  information  to  State 
educational  agencies  (SEAs)  on 
programs  and  activities  that  have 
proven  to  be  successful  in  reducing  drug 
use  and  violent  behavior; 
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(8)  Coordinate  with  student  assistance 
and  employee  assistance  programs;  and 

(9)  Link  other  educational  resources 
(e.g..  Title  I  funds)  to  programs  and 
strategies  that  serve  to  create  safer,  more 
orderly  schools. 

b.  "Schools  with  significant  drug  and 
school  safety  problems"  are  defined  as 
those  that  have  identified  drug  use  and 
school  safety  as  serious  problems  in 
their  most  recent  needs  assessment  and 
that  have  taken  one  or  inore  of  the 
following  actions  within  the  12  months 
preceding  the  date  of  this 
announcement: 

(1)  Suspended,  expelled,  or 
transferred  to  alternative  schools  or 
programs  at  least  one  student  for 
possession,  distribution,  or  use  of 
alcohol  or  drugs,  including  tobacco; 

(2)  Referred  for  treatment  of  substance 
abuse  at  least  five  students; 

(3)  Suspended,  expelled,  or 
transferred  to  alternative  schools  or 
programs  at  least  one  student  for 
possession  or  use  of  a  firearm  or  other 
weapon;  or 

(4)  Suspended,  expelled,  or 
transferred  to  alternative  schools  Or 
programs  at  least  five  students  for 
physical  attacks  or  fights. 

Other  Requirements 

(a)  Participation  by  Private  School 
Children  and  Teachers.  LEAs  that 
receive  a  National  Coordinator  Program 
grant  are  required  to  provide  for  the 
equitable  participation  of  eligible 
private  school  children  and  their 
teachers  or  other  educational  personnel. 
In  order  to  ensure  that  grant  program 
activities  address  the  needs  of  private 
school  children,  timely  and  meaningful 
consultation  with  appropriate  private 
school  officials  must  occur  during  the 
design  and  development  of  the  program. 
Administrative  direction  and  control 
over  grant  funds  must  remain  with  the 
grantee. 

(b)  Maintenance  of  Effort.  An  LEA 
may  receive  a  National  Coordinator 
Program  grant  only  if  the  SEA  finds  that 
the  combined  fiscal  effort  per  student  or 
the  aggregate  expenditures  of  the  agency 
and  the  State  with  respect  to  the 
provision  of  free  public  education  by 
the  agency  for  the  preceding  fiscal  year 
was  not  less  than  90  percent  of  the 
combined  fiscal  effort  or  aggregate 
expenditures  for  the  second  preceding 
fiscal  year. 

(c)  Annual  Report.  LEAs  receiving  a 
grant  under  this  program  must  report 
annually  to  the  Department  of 
Education  on  progress  toward  meeting 
measurable  goals  and  objectives  of  the 
funded  project. 

(d)  National  Evaluation.  The 
Department  of  Education  is  conducting 


a  national  evaluation  of  the  National 
Coordinator  Program  to  determine  its 
efficacy  as  a  means  of  improving 
prevention  programming.  Grantees  must 
agree  to  participate  in  the  evaluation  as 
a  condition  of  receiving  a  grant. 

(e)  Hiring.  LEAs  may  apply  for  grant 
funding  under  the  absolute  priority  for 
this  competition  to  hire  one  or  more 
coordinators  to  serve  schools  in  the 
district.  Each  coordinator  hired  with 
funds  from  this  grant  must:  (1)  Serve  at 
least  one  school  and  no  more  than  four 
schools;  (2)  have  no  duties  other  than 
coordinating  and  administering  the  drug 
prevention  and  school  safety  programs 
in  those  schools;  (3)  have  a  degree  from 
an  accredited  four-year  institution  of 
higher  education  and  an  academic 
background  or  equivalent  work 
experience  in  a  field  related  to  youth 
development,  such  as  education, 
psychology,  sociology,^  social  work,  or 
nursing;  and  (4)  participate  in  any 
training  required  by  the  Department. 

Waiver  of  Proposed  Rulemaking: 
Under  the  Administrative  Procedure  Act 
(5  U.S.C.  553),  the  Department  generally 
offers  interested  parties  the  opportunity 
to  comment  on  proposed  rules.  Section 
437(d)(1)  of  the  General  Education 
Provisions  Act,  however,  exempts  from 
this  requirement  rules  that  apply  to  the 
first  competition  under  a  new  or 
substantially  revised  program  authority. 
This  is  the  first  competition  under  the 
National  Coordinator  Program,  which 
was  substantially  revised  by  the  No 
Child  Left  Behind  Act  of  2001. 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3)  and  the  Safe  and  Drug-Free 
Schools  and  Commuiiities  Act,  the 
Assistant  Secretary  gives  an  absolute 
priority  to  applications  that  meet  the 
following  priority  and  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority.  Under  the 
absolute  funding  priority  for  this  grant 
competition,  LEAs  with  significant  drug 
and  school  safety  problems  in  thefr 
schools  must  propose  projects  that — 

Recruit,  hfre,  and  train  individuals  to 
serve  as  full-time  drug  prevention  and 
school  safety  program  coordinator(s)  in 
schools  with  significant  drug  and  school 
safety  problems,  who  are  responsible 
only  for:  (1)  Developing,  conducting, 
and  analyzing  assessments  of  drug  and 
crime  problems  at  their  schools;  and  (2) 
administering  the  school's  safe  and 
drug-&«e  grant  program  as  defined  in 
this  notice. 

Selection  Criteria:  The  Assistant 
Secretary  uses  the  following  selection 
criteria  to  evaluate  applications  for  new 
grants  under  this  competition.  The 
maximimi  score  for  all  of  these  criteria 
is  100  points.  The  maximum  score  for 


each  criterion  is  indicated  in 
parentheses. 

(1)  Need  for  the  project.  (25  points) 
In  determining  tne  need  for  the 

proposed  project,  the  following  factor  is 
considered:  The  extent  to  which  specific 
gaps  or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the  " 
nature  and  magnitude  of  those  gaps  or 
weaknesses. 

(2)  Quality  of  the  project  design.  (30 
points) 

In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
following  factors  are  considered: 

(i)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population; 

(ii)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance; 

(iii)  The  extent  to  which  the  proposed 
project  will  establish  linkages  with 
other  appropriate  agencies  and 
organizations  providing  services  to  the 
target  population,  including  commimity 
coalitions; 

(iv)  The  extent  to  which  the  proposed 
project  encourages  parental  involvement 
in  the  development  and  implementation 
of  the  project;  and 

(v)  The  extent  to  which  performance 
feedback  and  continuous  improvement 
are  integral  to  the  design  of  Uie 
proposed  project. 

(3)  Adequacy  of  resources.  (25  points) 
In  determining  the  adequacy  or 

resources,  the  following  factors  are- 
considered: 

(i)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies  and  other 
resources  from  the  applicant 
organization  or  the  lead  applicant 
organization; 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  ntmiber  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits; 

(iii)  The  potential  for  continued 
support  of  the  project  after  Federal 
fimding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support; 
and 

(iv)  The  potential  for  the 
incorporation  of  project  purposes, 
activities,  or  benefits,  into  the  ongoing 
program  of  the  agency  or  organization  at 
the  end  of  Federal  funding. 

(4)'  Quality  of  the  project  evaluation. 
(20  points) 

In  determining  the  quality  of  the 
project  evaluation,  the  following  factors 
are  considered: 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  appropriate  to  the 
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context  within  which  the  project 
operates; 

(ii)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies;  and 

(iii)  The  extent  to  which  the  methods 
of  evaluation  v«rill  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2002,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
National  Coordinator  Program  (84.184K) 
is  one  of  the  programs  included  in  the 
pilot  project.  If  you  are  an  applicant 
under  the  National  Coordinator 
Program,  you  may  submit  your  , 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPLICATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524).  and  all 
necessary  assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  the  e- 
APPUCATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ Award  nimiber  (an 
identifying  number  imique  to  your 
application). 


4.  Place  the  PR/ A  ward  number  in  the 
upper  right  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  National  Coordinator 
Program  at:  http://e-grants.ed.gov. 

We  have  included  additional 
information  on  the  e-APPUCATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

FOR  APPLICATIONS  AND  FURTHER 
INFORMATION  CONTACT:  Deirdra  R. 
Milliard.  U.S.  Department  of  Education, 
Safe  and  Drug-Free  Schools  Program, 
400  Maryland  Avenue.  SW.,  Room 
3E256.  Washington,  DC  20202-6123. 
Telephone:  (202)  260-2643.  or  the 
following  email  or  internet  addresses: 
deirdra. hiUiard®  ed.gov  www.ed.gov/ 
offices/OESE/SDFS. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document,  or  an  application 
package  in  an  alternative  format  (e.g., 
Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legisIation/FedRegister 

To  use  PDF  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  free,  at  1-888- 
293-6498;  or  in  the  Washington,  DC, 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  7135. 


Dated:  April  9.  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  02-8971  Filed  4-11-02;  8:45  anil 
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DEPARTMENT  OF  EDUCATION 

Tribally  Controlled  Postsecondary 
VocatiorMil  and  Technical  Institutions 
Program 

agency:  Office  of  Vocational  and  Adult 
Education,  Department  of  Education. 
ACTION:  Notice  of  proposed  extension  of 
project  period  and  waiver 

summary:  We  propose  to  waive  the 
requirement  in  34  CFR  75.261(c)(2)  as  it 
applies  to  projects  funded  under  the 
Tribally  Controlled  Postsecondary 
Vocational  and  Technical  Institutions 
Program  (TCPVTIP)  in  fiscal  year  (FY) 
2001.  We  propose  this  waiver  in  order 
to  be  able  to  extend  the  project  periods 
for  the  two  current  FY  2001  grants 
awarded  under  the  TCPVTIP.  A  waiver 
as  proposed  would  mean  that:  (1) 
Current  grants  may  be  continued  at  least 
through  FY  2004  (depending  on  the 
availability  of  appropriations  for 
TCPVTIP  in  subsequent  years  imder  the 
current  statutory  authority),  instead  of 
ending  in  FY  2002.  and  (2)  we  would 
not  announce  a  new  competition  or 
make  new  awards  in  FY  2002.  as 
previously  planned. 

We  are  requesting  public  comments 
on  the  proposed  extension  and  waiver. 
dates:  We  must  receive  your  comments 
on  or  before  May  13,  2002. 
ADDRESSES:  Address  all  comments  about 
this  proposed  extension  and  waiver  to 
Sharon  A.  Jones.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
room  4515.  Mary  E.  Switzer  Building, 
Washington.  DC  20202-7242.  If  you 
prefer  to  send  your  comments  through 
the  Internet,  use  the  following  address: 
sbaron  .jones@ed.gov. 
FOR  FURTHER  INFORMATION  CONTACT. 
Sharon  A.  Jones.  Telephone  (202)  205- 
9870. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at 1-80O-877-8339. 

Individuals  with  disabilities  may 
obtain  this  proposed  extension  and 
waiver  in  an  alternative  format  [e.g., 
Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
SUPPLEMENTARY  INFORMATION: 
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Background 

On  March  28.  2001  (66  FR  17036).  we 
issued  a  notice  inviting  applications  for 
new  awards  under  the  TCPVTIP  for  FY 
2001.  In  that  notice,  we  announced  that 
the  project  period  would  be  three  years 
for  grants  awarded  under  the 
competition.  On  May  16.  2001  (66  FR 
27080),  we  issued  a  notice  modifying 
the  March  28th  notice  by  reducing  the 
project  period  from  three  years  to  one 
year  and  extending  the  application 
deadline.  The  one-year  project  period 
was  intended  to  provide  time  for 
affected  parties  to  confer  with  us  and 
the  Congress  on  the  future 
implementation  of  the  TCPVTIP. 
However,  after  the  May  16th  notice  was 
published.  Congress  enacted  the 
Supplemental  Appropriations  Act. 
2001,  Pub.  L.  107-20.  Section  2701  of 
Pub.  L.  107-20  amended  section  117  of 
the  Carl  D.  Perkins  Vocational  and 
Technical  Education  Act  of  1998 
(Perkins  Act),  which  authorizes  the 
TCPVTIP.  and  clarified  congressional 
intent  with  respect  to  the 
implementation  of  the  TCPVTIP  by— 

(a)  Limiting  eligibility  to  tribally 
controlled  postsecondary  vocational  and 
technical  institutions  that  do  not  receive 
Federal  support  imder  the  Tribally 
Controlled  College  or  University 
Assistance  Act  of  1978  (25  U.S.C.  1801 
et  seq.)  or  the  Navajo  Commimity 
College  Act  (25  U.S.C.  640a  et  seq.);  and 

(b)  Authorizing  the  use  of  funds  under 
the  TCPVTIP  for  institutional  support. 

In  light  of  section  2701  of  Pub.  L. 
107-20.  and  congressional  action  taken 
regarding  eligibility  and  use  of  funds  for 
institutional  support,  we  believe  that 
multi-year  awards,  rather  than  one-year 
awards,  are  now  more  appropriate  for 
projects  imder  this  program  and  that 
they  would  result  in  a  more  efficient  use 
of  Federal  funds.  Specifically,  we 
believe  that  it  is  now  preferable  and  in 
the  best  interest  of  the  TCPVTIP  for  us 
to  issue  continuation  awards  to  the 
existing  FY  2001  grantees,  rather  than 
hold  a  new  competition  in  FY  2002. 

Moreover,  the  Perkins  Act.  which 
includes  the  TCPVTIP,  expires  at  the 
end  of  FY  2003.  With  the  imcertainties 
presented  by  the  absence  of  authorizing 
legislation  for  the  TCPVTIP  beyond 
2003.  it  does  not  appear  to  be  advisable 
to  hold  a  competition  in  FY  2003  for 
projects  that  would  operate  in  FY  2004. 
We  are  generally  reluctant  to  announce 
a  competition  whereby  eligible  entities 
would  be  expected  to  proceed  through 
the  application  preparation  and 
submission  process  while  lacking 
critical  information,  and  do  not  think 
that  it  would  be  in  the  public  interest  to 
do  so  in  this  case. 


In  addition,  it  is  unlikely  that  the  very 
limited  group  of  eligible  tribally 
controlled  postsecondary  vocational  and 
technical  institutions,  other  than  the 
two  current  grantees,  would  undertake 
the  effort  and  cost  of  applying  for 
funding  in  FY  2002  or  FY  2003  with  the 
authorizing  legislation  expiring  at  the 
end  of  FY  2003.  Thus,  a  new 
competition  is  likely  merely  to  cause 
existing  grantees  to  expend  valuable 
time  and  resources  applying  for  program 
funding  under  the  existing  authority, 
while  not  providing  a  meaningful 
funding  opportimity  for  the  limited 
group  of  other  eligible  applicants  to 
apply  for  Federal  funding. 

EDGAR  Requirement 

In  order  to  provide  for  multi-year 
awards,  we  must  waive  the  requirement 
in  34  CFR  75.261(c)(2),  which 
establishes  the  conditions  for  extending 
a  project  period,  including  prohibiting 
the  extension  of  a  program's  project 
period  if  it  involves  the  obligation  of 
additional  Federal  funds. 

This  proposed  extension  and  waiver 
would  allow  us  to  make  continuation 
grants  at  least  in  FY  2002  and  FY  2003 
and  perhaps  beyond  2003  if  Congress 
continues  to  appropriate  funds  for  the 
program  imder  the  current  statutory 
authority. 

Programs  AfiTected 

The  two  FY  2001  grantees  affected  by 
this  proposed  extension  and  waiver  are 
Crownpoint  Institute  of  Technology 
(CIT)  and  United  Tribes  Technical 
College  (UTTC).  This  proposed 
extension  and  waiver  proposes  to 
extend  the  current  grantees'  project 
periods  for  two  years  and  for  any 
additional  years  for  which  Congress 
appropriates  funds  under  the  current 
statutory  authority.  Decisions  regarding 
continuation  awards  will  be  made  based 
on  Grant  Performance  Reports 
submitted  by  CIT  and  UTTC  and  the 
regulations  at  34  CFR  75.253.  Consistent 
with  34  CFR  75.253,  we  would  extend 
each  grant  if  we  determined,  among 
other  things,  and  based  on  information 
provided  by  each  grantee,  that  each 
grantee  was  making  substantial  progress 
performing  grant  activities.  Under  this 
proposed  extension  and  waiver,  (1)  the  ' 
project  period  for  CIT  could  be  extended 
to  August  31,  2004  and  UTTC's  project 
could  be  extended  to  July  31,  2004  and 
(2)  additional  continuation  awards 
could  be  made  for  any  additional  year 
or  years  for  which  Congress 
appropriates  funds  under  existing 
statutory  authority. 

We  do  not  interpret  the  waiver  as 
exempting  the  two  current  grantees  from 
the  account  closing  provisions  of  Pub.  L. 


101-510,  or  as  extending  the  availability 
of  FY  2001  funds  awarded  to  the 
grantees.  As  a  result  of  Pub.  L.  101-510, 
appropriations  available  for  a  limited 
period  may  be  used  for  payments  of 
valid  obligations  for  only  five  years  after 
the  expiration  of  their  period  of 
availability  for  Federal  obligation.  After 
that  time,  the  unexpended  balance  of 
those  funds  is  canceled  and  returned  to 
the  Treasury  Department  and  is 
unavailable  for  restoration  for  any 
purpose. 

We  are  proposing  this  extension  and 
waiver  in  order  to — 

(1)  Give  the  current  grantees  early 
notice  of  the  possibility  that  additional 
years  of  funding  may  be  available 
through  continuation  awards; 

(2)  Provide  other  eligible  entities  with 
notice  that  if  this  proposal  for  extension 
and  waiver  is  published  in  final  form, 
the  Department  will  not  be  announcing 
a  competition  under  this  program  in  FY 
2002;  and 

(3)  Request  comments  on  this 
proposed  extension  and  waiver. 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  this  proposed  extension  and 
waiver.  We  are  particularly  interested  in 
receiving  comments  on  the  potential 
impact  the  extension  and  waiver  may 
have  on  eligible  tribally  controlled 
postsecondary  vocational  and  technical 
institutions  that  are  not  currently 
grantees  and  that  may  be  interested  in 
applying  for  funding  under  this  program 
prior  to  FY  2004,  since  the  proposed 
extension  and  waiver  would  effectively 
postpone,  for  at  least  two  or  more  years, 
the  opportunity  for  funding  new 
grantees. 

We  also  invite  comments  on  the 
proposed  extension  and  waiver  from 
Indian  tribal  governments  or  their 
representative  organizations,  under  the 
terms  of  Executive  Order  13175  (Tribal 
Consultation). 

Additionally,  we  invite  you  to  assist 
us  in  complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
this  proposed  extension  and  waiver. 
Please  let  us  know  of  any  further 
opportunities  we  should  take  to  reduce 
potential  costs  or  increase  potential  . 
benefits  while  preserving  the  effective 
and  efficient  administration  of  the 
TCPVTIP. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  this  proposed  extension  and 
waiver  in  room  4515,  Mary  E.  Switzer 
Building.  330  C  Street  SW.,  Washington, 
DC,  between  the  hours  of  8  a.m.  and  4 
p.m..  Eastern  time.  Monday  through 
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Friday  of  each  week  except  Federal 
holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  this  proposed  extension  and 
waiver.  If  you  want  to  schedule  an 
appointment  for  this  type  of  aid,  please 
contact  the  person  listed  under  FOB 
FURTHER  INFORMATION  CONTACT. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  the 
proposed  extension  and  waiver  and  the 
activities  required  to  support  additional 
years  of  funding  woiUd  not  have  a 
significant  economic  impact  on  a 
substantial  nxunber  of  small  entities. 

The  small  entities  that  would  be 
affected  by  this  proposed  extension  and 
waiver  are  the  FY  2001  projects 
currently  receiving  Federal  funds  and 
tribally  controlled  postsecondary 
vocational  and  technical  institutions 
that  are  not  receiving  Federal  support 
under  the  Tribally  Controlled  College  or 
University  Assistance  Act  of  1978  (25 
U.S.C.  1801  et  seq.)  or  the  Navajo 
Community  College  Act  (25  U.S.C.  640a 
et  seq.).  However,  the  proposed 
extension  and  w'aiver  would  not  have  a 
significant  economic  impact  on  these 
entities  because  the  proposed  extension 
and  waiver  and  the  activities  required  to 
support  the  additional  years  of  funding 
would  not  impose  excessive  regulatory 
burdens  or  require  unnecessary  Federal 
supervision.  The  proposed  extension 
and  waiver  would  impose  minimsd 
requirements  to  ensure  the  proper 
expenditure  of  program  funds, 
including  requirements  that  are 
standard  to  continuation  awards. 

Paperwork  Reduction  Act  of  1995 

This  proposed  extension  and  waiver 
does  not  contain  any  information 
collection  requirements. 

Intergovernmental  Review 

The  TCPVTIP  is  not  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  this  proposed 
extension  and  waiver  would  require 
transmission  of  information  that  any 
other  agency  or  authority  of  the  United 
States  gathers  or  makes  available. 


Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  fi-ee,  at  1- 
88S-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nam/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.245  Tribally  Controlled 
Postsecondary  Vocational  and  Technical 
Institutions  Program) 

Dated:  April  9.  2002. 
Carol  D'Amico. 

Assistant  Secretary,  Office  of  Vocational  and 
Adult  Education. 

[FR  Doc.  02-8970  Filed  4-11-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

[Docket  No.  EA-262] 

Application  To  Export  Electric  Energy; 
TransCanada  Power  Marketing,  Ltd. 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application. 

summary:  TransCanada  Power 
Marketing,  Ltd..  (TCPM)  has  applied  for 
authority  to  transmit  electric  energy 
from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  May  13,  2002. 
addresses:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27).  Office  of 
Fossil  Energy.  U.S.  Department  of 
Energy.  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalind  Carter  (Program  Office)  202- 
586-7903  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 


require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  March  6.  2002.  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  received  an  application  from 
TCPM  to  transmit  electric  energy  from 
the  United  States  to  Canada.  TCPM  is 
formed  under  Delaware  law  with  its 
principal  place  of  business  in 
Westborough.  MA.  TCPM  is  wholly 
owned  by  TransCanada  Pipeline  USA 
Ltd..  which  is  a  wholly-owned 
subsidiary  of  TransCanada  Pipelines 
Limited.  TCPM  does  not  own  or  control 
any  electric  power  generation  or 
transmission  facilities  and  does  not 
have  a  franchised  electric  power  service 
area  in  the  United  States.  TCPM 
operates  as  a  power  marketer  and  broker 
of  electric  power  at  wholesale  and  retail 
and  provides  services  in  related  areas 
such  as  fuel  supplies  and  transmission 
services. 

TCPM  will  purchase  the  power  to  be 
exported  from  electric  utilities  and 
federal  power  marketing  agencies 
within  the  United  States  and  arrange  for 
the  delivery  of  electric  energy  to  Canada 
over  the  existing  international 
transmission  facilities  owned  by  Basin 
Electric  Power  Cooperative,  Boimeville 
Power  Administration,  Citizen  Utilities. 
Eastern  Maine  Electric  Cooperative, 
International  Transmission  Company, 
Joint  Owners  of  the  Highgate  Project, 
Long  Sault,  Inc.,  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power  Inc., 
Minnkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company.  The 
construction,  operation,  maintenance, 
and  connection  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  TCPM,  as  more  fully 
described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  pgotest  at  the 
address  provided  above  in  accordance 
with  section  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211.  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  DOE  on  or  before 
the  date  listed  above. 

Comments  on  the  TCPM  application 
to  export  electric  energy  to  Canada 
should  be  clearly  marked  with  Docket 


V 


EA-262.  Additional  copies  are  to  be 
filed  directly  with  Angela  Avery,  Legal 
Counsel  (Regulatory),  TransCanada 
Power  Marketing  Ltd.,  450— 1st  Street. 
SW.,  Calgary,  Alberta  T2P  5H1. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.de.gov.  Upon  reaching  the  Fossil 
Energy  Home  page,  select  "Regxilatory 
Programs."  then  "Electricity 
Regulation."  and  then  "Pending 
Proceedings"  from  the  options  menus. 

Issued  in  Washington.  DC,  on  April  5, 
2002. 

Anthony  J.  Como, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  6-  Power  Import/Export.  Office 
of  Coal  &■  Power  Systems,  Office  of  Fossil 
Energy. 
(FR  Doc.  02-6868  Filed  4-11-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Rnancial  Assistamce  Award  (Grant) 

Solicitation  Number  DE-PS03- 
02SF22493 

AGENCY:  National  Nuclear  Security 
Administration  (NNSA),  U.  S. 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  solicitation  of 
applications  for  grant  awards  for  high- 
energy  density  and  laser-matter 
interaction  studies. 

SUMMARY:  Pursuant  to  10  CFR  part 
600.8,  the  U.  S.  Department  of  Energy 
(DOE)  annoimces  that  it  plans  to 
conduct  a  technically  competitive 
solicitation  via  electronic  means  for 
basic  research  experiments  in  high 
energy  density  and  laser  matter 
interaction  studies  at  the  National  Laser 
Users'  Facility  (NLUF)  located  at  the 
University  of  Rochester  Laboratory  for 
Laser  Energetics  (UR/LLE) — Grant 
Solicitation  No.  DE-PS03-02SF22493. 
Universities  or  other  higher  education 
institutions,  private  sector  not-for-profit 
organizations,  or  other  entities  are 
invited  to  submit  grant  applications. 
The  total  amoimt  of  funding  (project 
cost)  expected  to  be  $800,000  available 
for  Fiscal  Year  2003  and  approximately 


25%  more  (or  $1,000,000)  available  in 
2004.  Multiple  awards  are  anticipated 
within  the  amount  of  funding  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Williams,  Contract  Specialist, 
DOE  Oakland  Operations  Office,1301 
Clay  Street,  Room  700N,  Oakland,  CA 
94612-5208,  Telephone:  (510)  637- 
1914,  Facsimile  No.:  (510)  637-2074, 
E-mail:  janice.williains@oak.doe.gov. 
James  Solomon,  Contracting  Officer, 
DOE  Oakland  Operations  Office,  1301 
Clay  Street,  Room  700n,  Oakland,  CA 
94612-5208,  Telephone:  (510)  637- 
1865,  Facsimile  No.:  (510)  637-2074, 
E-mail: /aines.so7omoji@oaJlc.doe.gov. 
DATES:  Applications  must  be  received 
by  8  PM,  Eastern  Standard  Time  (EST) 
on  May  20,  2002. 
SUPPLEMENTARY  INFORMATION:  The 
solicitation  document  contains  all  the 
information  relative  to  this  action  for 
prospective  applicants.  The  solicitation 
is  being  issued  electronically  through 
the  Industry  Interactive  Procurement 
System  (IIPS).  The  complete  procedures 
for  accessing  the  solicitation  through 
IIPS  are  located  at  http://e- 
center.doe.gov.  Users  who  wish  to 
submit  proposals  electronically  must 
register  to  gain  access  to  the  solicitation. 
MANUAL  RESPONSES  (HARD  COPIES) 
TO  THE  SOUCITATION  WILL  NOT  BE 
ACCEPTED.  The  solicitation  will  be 
available  on  IIPS  on  or  about  April  10, 
2002.  The  actual  work  to  be 
accomplished  will  be  determined  by  the 
experiments  and  diagnostic  techniques 
that  are  selected  for  award.  Proposed 
experiments  and  diagnostics  techniques 
will  be  evaluated  through  scientific  peer 
review  against  predetermined, 
published  and  available  criteria.  Final 
selection  will  be  made  by  DOE.  It  is 
anticipated  that  multiple  grants  will  be 
awarded  within  the  available  funding. 
The  unique  resources  of  the  NLUF  are 
available  to  scientists  for  state-of-the  art 
Experiments  primarily  in  the  area  of 
inertial  confinement  fusion  (ICF)  and 
related  Plasma  physics.  Other  areas 
such  as  spectroscopy  of  highly  ionized 
atoms,  laboratory  astrophysics, 
fundamental  physics,  material  science, 
and  biology  and  chemistry  will  be 
considered  on  a  secondary  basis.  The 
LLE  was  established  in  1970  to 
investigate  the  interaction  of  high  power 
lasers  with  matter.  Available  at  the  LLE 
for  NLUF  researchers  is  the  OMEGA 
LASER,  a  30kJ  UV  60  beam  laser  system 
(at  0.35  um)  suitable  for  direct-drive  ICF 
implosions.  This  system  is  suitable  for 
a  variety  of  experiments  including  laser- 
plasma  interactions  and  atomic 
spectroscopy.  The  NLUF  program  for  FY 
2003  and  FY  2004  is  to  concentrate  on 
experiments  that  can  be  done  with  the 


OMEGA  laser  at  the  University  of 
Rochester  and  development  of 
diagnostic  techniques  suitable  for  the 
OMEGA  system.  Measurements  of  the 
laser  coupling,  laser-plasma 
interactions,  core  temperatiu^,  and  core 
density  are  needed  to  determine  the 
characteristics  of  the  target  implosions. 
Diagnostic  techniques  could  include 
either  new  instrumentation, 
development  of  analysis  tools,  or 
development  of  targets  that  are 
applicable  for  30  kj  implosions. 
Additional  information  about  the 
facilities  and  potential  collaboration  at 
the  NLUF  can  be  obtained  from:  Dr. 
John  Soures,  Manager,  National  Laser 
Users'  Facility,  University  of  Rochester/ 
LLE,  250  East  River  Road,  Rochester,  NY 
14623. 

Issued  in  Oakland,  CA,  April  3,  2002 
Georgia  McClelland, 

Acting  Director,  Financial  Assistance  Center, 
National  Nuclear  Security  Administration, 
U.S.  Department  of  Energy. 
[FR  Doc.  02-8867  Filed  4-11-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-12ft-000] 

Destin  Pipeline  Company,  LLC; 
Notice  of  Application 

April  5,  2001. 

Take  notice  that  on  March  29,  2002, 
Destin  Pipeline  Company,  L.L.C. 
(Destin),  501  WestLake  Park  Boulevard, 
Houston,  Texas  77079-2696,  filed  in 
Docket  No.  CP02-128-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  (NGA)  and  part  157 
of  the  Federal  Energy  Regulatory 
Commission'  s  (Commission) 
regulations  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Destin  to  make  modifications  at  its 
Pascagoula  Gas  Plant,  located  in  Jackson 
County,  Mississippi,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  The  filing  may  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  from  the  RIMS  Menu 
and  follow  the  instructions  (call  (202) 
208-222  for  assistance). 

Specifically,  Destin  requests 
authorization  to  add  an  additional  gas 
scrubber  and  16-inch  ultrasonic  gas 
meters  at  the  inlet  and  outlet  of  the  gas 
plant.  The  additional  facilities  will  have 
the  same  design  features  as  the  current 
facilities.  These  modifications  will 
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increase  Destin's  nirrent  design 
capacity  from  the  current  1.0  Billion 
cubic  feet  (Bcf)  per  day  to  1.2  Bcf  per 

The  estimated  cost  of  the  project  is 
approximately  $1.2  million.  All  costs  of 
the  project  will  be  borne  by  Destin 
Pipeline  Company.  Destin  requests  that 
a  final  certificate  order  be  issued  no 
later  than  June  1,  2002.  in  order  to 
complete  the  project  by  October  1,  2002. 

Any  questions  regarding  this 
application  should  be  directed  to  Mr. 
Bruce  G.  Reed,  Director.  Regulatory 
Affairs.  Destin  Pipeline  Company, 
L.L.C..  501  WestLake  Park  Boulevard. 
Houston.  Texas  77079-2696  or  call 
(281)  366-5062. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  April  15,  2002.  file 
with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  v«ll 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wrish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 


environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Conunission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
enviroiunental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  commimities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  conununity 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  jr.. 

Deputy  Secretary. 

(FR  Doc.  02-8899  Filed  4-11-02;  8:45  am) 

BILLING  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-287-057] 

El  Paso  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

April  5,  2002. 

Take  notice  that  on  April  1,  2002,  El 
Paso  Natural  Gas  Company  (EPNG) 
tendered  for  filing  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1-A, 
the  following  tariff  sheets,  to  become 
effective  April  1.  2002: 

Thirty-Fifth  Revised  Sheet  No.  30 
Twenty-Ninth  Revised  Sheet  No.  31 

EPNG  states  that  the  above  tariff- 
sheets  are  being  filed  to  implement  a 
new  negotiated  rate  contract  pursuant  to 
the  Commission's  Statement  of  Policy 
on  Alternatives  to  Traditional  Cost-of- 
Servlce  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31, 1996  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-8904  Filed  4-11-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


J 


[Docket  No.  RP02-224-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Report  and  Proposed  Change  in 
FERC  Gas  Tariff 

April  5,  2002. 

Take  notice  that  on  April  2.  2002.  El 
Paso  Natural  Gas  Company  (EPNG) 
tendered  for  filing  its  report  detailing 
the  rate  base  and  cost  of  service 
attributable  to  the  Havasu  Expansion 
Facilities  after  five  years  of  service. 
EPNG  also  tendered  for  filing  and 
acceptance  by  the  Federal  Energy 
Regulatory  Commission  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff  to 
become  effective  May  1,  2002: 

Second  Revised  Volume  No.  1-A 
Seventeenth  Revised  Sheet  No.  22 
Twenty-Eighth  Revised  Sheet  No.  24 

The  tendered  tariff  sheets  are  being 
filed  to  restate  the  Reservation  Charge 
related  to  the  Havasu  Expansion 
Facilities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-8916  Filed  4-11-02;  8:45  am] 

BNJLJNQ  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP02-222-000] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  5,  2002. 

Take  notice  that  on  April  2,  2002, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  the  following  tariff  sheet,  to 
become  effective  May  2,  2002: 

First  Revised  Sheet  No.  4010 

Gulf  South  is  proposing  a  revision  to 
the  General  Terms  and  Conditions  of  its 
tariff  to  make  operational  sales  across  its 
system  during  critical  operating  periods 
to  provide  additional  flexibility  in 
managing  its  system  during  such 
periods.  The  proposed  revision  also 
provides  Gulf  South  with  an  additional 
operational  tool  to  prevent  constraints 
from  occurring  on  its  system. 

Gulf  South  states  that  copies  of  this 
filing  have  been  served  upon  Gulf 
South's  customers,  state  conunissions 
and  other  interested  parties. 

Any  person  desiring  to  be-heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  vdth  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-8914  Filed  4-11-02;  8:45  am] 

BILLING  COOE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-223-000] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  5,  2002. 

Take  notice  that  on  April  2,  2002, 
Gulf  South  Pipeline  Company,  LP  (Gidf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  May  2,  2002: 

Third  Revised  Sheet  No.  20 
Second  Revised  Sheet  No.  21 
Second  Revised  Sheet  No.  22 
Second  Revised  Sheet  No.  23 
Second  Revised  Sheet  No.  24 

In  order  to  facilitate  Gulf  South's  new 
interconnect  with  Florida  Gas 
Transmission  Company,  Gulf  South  has 
filed  tariff  sheets  to  include  SLN  21262. 
No  other  changes  are  being  proposed  to 
Gulf  South's  terms  and  conditions- or  its 
rates. 

Gulf  South  states  that  copies  of  this 
filing  have  been  served  upon  Gulf 
South's  customers,  state  commissions 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
MTVw./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-8915  Filed  4-11-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctwt  No.  RP02-220-000] 

Kem  River  Gas  Transmission 
Company;  Notice  of  Report  of  Fuel  and 
Lost  and  Unaccounted-For  Gas 
Factors  for  2001 

April  5.  2002. 

Take  notice  that  on  March  29,  2002, 
Kem  River  Gas  Transmission  Company 
(Kem  River)  tendered  a  report 
supporting  its  fuel  and  lost  and 
unaccounted-for  gas  factors  for  2001. 

Kem  River  states  that  it  has  served  a 
copy  of  this  filing  upon  its  customers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
mles  and  regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
April  12,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instractioBis  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

.    Deputy  Secretary. 

[FR  Doc.  02-8912  Filed  4-11-02;  8:45  am) 

BILUNO  CODE  6717-41-P 


America  (Natiu-al)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  Third 
Revised  Sheet  No.  26P.03,  to  be  effective 
April  1.2002. 

Natiu-al  states  that  the  purpose  of  this 
filing  is  to  implement  an  amendment  to 
an  existing  negotiated  rate  transaction 
entered  into  by  Natural  and  Dynegy 
Marketing  and  Trade  under  Natural's 
Rate  Schedule  FTS  pursuant  to  Section 
49  of  the  General  Terms  and  Conditions 
of  Natural's  tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  official  service  hst  at  Docket  No. 
RP99-176. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Intemet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

(FR  Doc.  02-8906  Filed  4-11-02;  8:45  am) 

BILLING  COOe  6717-01-P 


Northern  Border  states  that  the 
purpose  of  this  filing  is  to  implement  a 
negotiated  rate  agreement  between 
Northern  Border  Pipeline  Company  and 
Tenaska  Marketing  Ventures. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Intemet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.,  , 

Deputy  Secretary. 

[FR  Doc.  02-8909  Filed  4-11-02;  8:45  ami 

WLUNO  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-052] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

April  5.  2002. 

Take  notice  that  on  April  1,  2002, 
Natural  Gas  Pipeline  Company  of 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-377-0021 

Northern  Border  Pipeline  Company; 
Notice  of  Compliance  Filing 

April  5,  2002. 

Take  notice  that  on  March  29,  2002, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northem  Border's  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  become 
effective  May  1,2002: 

Original  Sheet  No.  99A 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-21»-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

April  5.  2002. 

Take  notice  that  on  April  1,  2002, 
Northem  Natural  Gas  Company 
(Northem)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  the  following 
tariff  sheet  proposed  to  be  effective  on 
May  1,  2002: 
Fifth  Revised  Volume  No.  1 
Fourth  Revised  Sheet  No.  103 
Third  Revised  Sheet  No.  200 
Second  Revised  Sheet  No.  110 
Ninth  Revised  Sheet  No.  201 
Second  Revised  Sheet  No.  125 
Sheet  No.  223 

Second  Revised  Sheet  No.  125F 
Fifth  Revised  Sheet  No.  226 
Second  Revised  Sheet  No.  133 
Sheet  No.  234 
First  Revised  Sheet  No.  149 
First  Revised  Sheet  No.  278 
First  Revised  Sheet  No.  163 
Fifth  Revised  Sheet  No.  ^03 
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Original  Volume  No.  2 
44  Revised  Sheet  No.  iC.a 

Northem  states  that  the  piupose  of 
this  filing  is  to  remove  obsolete  sections 
ft'om  the  tariff  and  clean-up  minor  items 
such  as  incorrect  references. 

Northem  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Intemet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-8911  Filed  4-11-02;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-221-000] 

Pine  Needle  LNG  Company,  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  5,  2002. 

Take  notice  that  on  March  29,  2002, 
Pine  Needle  LNG  Company,  LLC  (Pine 
Needle)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
Third  Revised  First  Revised  Tariff  Sheet 
No.  4,  with  an  effective  date  of  May  1 , 
2002. 

Pine  Needle  states  that  the  instant 
filing  is  being  submitted  pursuant  to 
Section  18  and  Section  19  of  the  General 
Terms  and  Conditions  (GT&C)  of  Pine 
Needle's  FERC  Gas  Tariff  (Tariff), 


Section  18  of  the  GT&C  of  Pine  Needle's 
Tariff  states  that  Pine  Needle  will  file, 
to  be  effective  each  May  1,  a 
redetermination  of  its  fuel  retention 
percentage  applicable  to  storage 
services.  Section  19  of  the  GT&C  of  Pine 
Needle's  Tariff  provides  that  Pine 
Needle  will  file,  also  to  be  effective  each 
May  1,  to  reflect  net  changes  in  the 
Electric  Power  (EP)  rates. 

Pine  Needle  states  that  it  is  serving 
copies  of  the  instant  filing  to  its  affected 
customers,  interested  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instmctions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Intemet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary.  '' 

[FR  Doc.  02-8913  Filed  4-11-02;  8:45  am] 

aiLUNG  COOE  C717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 3-003] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Compliance  Filing 

April  5,  2002. 

Take  notice  that  on  April  1,  2002, 
Portland  Natiual  Gas  Transmission 
System  (PNGTS)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1 ,  to  become  effective  on 
April  1,  2002: 

Substitute  Original  Sheet  No.  650 
First  Revised  Sheet  No.  203 


PNGTS  asserts  that  the  purpose  of  its 
filing  is  to  comply  with  the 
Commission's  order  issued  on  March  1, 
2002  in  Docket  No.  RP02-1 3-001.  That 
order  required  PNGTS  to  modify  its 
tariff  to  ensure  that  its  long-term  firm 
seasonal  service  is  available  on  a 
nondiscriminatory  basis,  to  provide 
certain  additional  transactional 
information  regarding  the  existing 
seasonal  contracts,  and  to  make  other 
conforming  tariff  changes. 

PNGTS  states  that  copies  of  this  filing 
are  being  served  on  all  jurisdictional 
customers,  applicable  state 
commissions,  and  participants  in 
Docket  No.  RP02-1 3-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordlmce  with  Section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instmctions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Intemet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-FiUng"  link. 

Linwood  A.  Watson,  Jr.,  - 

Deputy  Secretary. 

(FR  Doc.  02-8910  Filed  4-11-02;  8:45  am] 

BILUNG  COOE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 3-01 5] 

Questar  Pipeline  Company;  Notice  of 
Negotiated  Rates 

April  5,  2002. 

Take  notice  that  on  March  29,  2002, 
Questar  Pipeline  Company's  (Questar) 
filed  a  tariff  filing  to  implement  an 
amended  negotiated-rate  contract  for  BP 
Energy  Company  as  authorized  by 
Conunission  orders  issued  October  27, 
1999,  and  December  14, 1999,  in  Docket 
Nos.  RP9»-513,  et  al.  The  Commission 


17984 


Federal  Regirter/Vol.  67.  No.  71/Friday.  April  12,  2002/Notices 


approved  Questar's  request  to 
implement  a  negotiated-rate  option  for 
Rate  Schedules  T-1.  NNT.  T-2,  PKS. 
FSS  and  ISS  shippers.  Questar 
submitted  its  negotiated-rate  filing  in 
accordance  with  the  Commission's 
Policy  Statement  in  Docket  Nos.  RM95- 
6-000  and  RM96-7-000  (Policy 
Statement)  issued  January  31, 1996. 
Questar  requests  that  Sixteenth  Revised 
Sheet  No.  7  become  effective  April  1. 

2002.  ,  ^.    _,. 

Questar  states  that  a  copy  of  this  tiling 
has  been  served  upon  all  parties  to  this 
proceeding,  Questar's  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary.  ■ 

(FR  Doc.  02-8907  Filed  4-11-02;  8:45  am] 

BILLING  cooe  vm-m-p 


Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  April  1.  2002: 

First  Revised  Sheet  No.  632 
First  Revised  Sheet  No.  633 
Second  Revised  Sheet  No.  634 
Second  Revised  Sheet  No.  640 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  expiration  of  four 
existing  negotiated  rate  contracts. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson.  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-8901  Filed  4-11-02;  8:45  ami 

BHJJNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-078] 

Reliant  Energy  Gas  Transmission 
CkNnpany;  Notice  of  Negotiated  Rates 

April  5,  2002. 

Take  notice  that  on  April  1.  2002. 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Fifth  Revised 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-255-043] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

April  5.  2002. 

Take  notice  that  on  March  29,  2002, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1.  Forty-Third 
Revised  Sheet  No.  21.  Twenty-Eighth 
Revised  Sheet  No.  22  and  Sixteenth 
Revised  Sheet  No.  22A,  with  an 
effective  date  of  April  1,  2002. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20. 1997.  in  Docket  No.  RP97-255-000. 


TransColorado  indicates  that  the 
tendered  tariff  sheets  propose  to  revise 
TransColorado's  Tariff  to  reflect 
negotiated-rate  contract  amendments 
with  Western  Gas  Resources,  Inc.  . 
Retex,  Inc.,  Enserco  Energy,  Inc., 
Sempra  Energy  Trading,  National  Fuel 
Marketing  Company  and  a  new  contract 
with  Cabot  Oil  &  Gas  Corporation  to  be 
effective  April  1.  2002.  An  expired 
contract  with  El  Paso  Merchant  Energy, 
L.P.  has  also  been  deleted. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding, 
TransColorado's  customers,  the  - 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Dockett"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-8903  Filed  4-11-02;  8:45  am) 

BILLING  cooe  sm-m-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-359-008] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Hiing 

April  5,  2002. 

Take  notice  that  on  March  28,  2002, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  copies  of  the  executed  service 
agreements  that  contain  a  negotiated 
rate  under  Rate  Schedule  FT  applicable 
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to  the  Sundance  Expansion  Project 
between  Transco  and  various  Simdance 
customers. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  filing 
requirements  specified  in  the 
Commission's  Order  issued  March  29. 
2001,  "Order  Issuing  Certificate"  which 
required  Transco,  among  other  things,  to 
file,  not  less  than  30  days  prior  to  the 
commencement  of  service  of  the 
Simdance  Expansion  Project,  the 
negotiated  rate  agreements  or  tariff 
sheets  reflecting  the  essential  elements 
of  its  negotiated  rate  agreements.  The 
anticipated  effective  date  of  these 
negotiated  rate  agreements  is  May  1. 
2002. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-8902  Filed  4-11-02;  8:45  am] 

BHJJNO  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-430-002] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
FUlng 

April  5,  2002. 

Take  notice  that  on  March  29,  2002, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 


filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.l  ,  the 
revised  tariff  sheets  listed  in  Appendix 
A  attached  to  the  filing.  The  proposed 
effective  dates  of  such  tariff  sheets  are 
July  15,  2001  and  September  1,  2001. 

Transco  states  that  the  purpose  of  its 
filing  is  to  submit  tariff  sheets  setting 
forth,  in  Transco's  revised  interconnect 
policy,  a  reasonable  time  frame  for 
responding  to  requests  for 
interconnections.  Transco  states  that  its 
filing  is  in  compliance  with  the 
Commission's  February  27,  2002  order 
in  this  proceeding. 

Transco  states  that  it  will  serve  copies 
of  the  instant  filing  on  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  prolest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-8905  Filed  4-11-02;  8:45  am] 

BILUNG  CODE  6717-01-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00^72-001.  and  RP01-31- 
001] 

USG  Pipeline  Company;  Notice  of 
Compliance  Filing 

April  5,  2002. 

Take  notice  that  on  April  1,  2002, 
USG  Pipeline  Company  (USGPC) 
tendered  for  filing  pursuant  to  the 
Commission's  March  1,  2002,  order  in 
the  above-captioned  proceeding  the 
following  tariff  sheets  revised  in 


compliance  with  the  March  1  order  and  < 
Order  Nos.  637,  587-G,  and  587-L. 

First  Revised  Sheet  No.  32 

First  Revised  Sheet  No.  33 

First  Revised  Sheet  No.  34 

First  Revised  Sheet  No.  35 

First  Revised  Sheet  No.  36 

First  Revised  Sheet  No.  47 

Original  Sheet  No.  47A 

First  Revised  Sheet  No.  51 

Original  Sheet  No.  51A  " 

First  Revised  Sheet  No.  55 

First  Revised  Sheet  No.  56 

First  Revised  Sheet  No.  57 

Original  Sheet  No.  57A 

First  Revised  Sheet  No.  58 

First  Revised  Sheet  No.  75 

First  Revised  Sheet  No.  76 

First  Revised  Sheet  No.  81 

First  Revised  Sheet  No.  84 

First  Revised  Sheet  No.  89 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Dep  u  ty  Secretary. 

[FR  Doc.  02-8908  Filed  4-11-02;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-79-000,  et  al.] 

PG&E  Dispersed  Generating  Company, 
LLC,  et  al;  Electric  Rate  and  Corporate 
Regulation  Filings 

April  8,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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1.  PGftE  Dispersed  Generating 
Company,  IXC 

(Docket  No.  EG02-79-0001 

Take  notice  that  on  April  5.  2002, 
PG&E  Dispersed  Generating  Company, 
LLC.  a  Delaware  limited  liability 
company,  filed  with  the  Commission  an 
amendment  to  its  application  for 
redetermination  of  exempt  wholesale 
generator  status,  pursuant  to  Section  32 
of  the  Public  Utility  Holding  Company 
Act  of  1935  and  Part  365  of  the 
Commission's  regulations. 

Comment  Date:  April  29,  2002. 

2.  Consolidated  Edison  Company  of 
New  York.  Inc. 

(Docket  Nos.  ELOl-45-001  EROl-1 385-001] 

Take  notice  that  on  March  27,  2002, 
Consolidated  Edison  Company  of  New 
York,  Inc.,  the  New  York  Independent 
System  Operator,  Inc."s  submitted  to 
the  Federal  Energy  Regulatory 
Commission  (Commission)  revised  tariff 
sheets  dated  March  20,  2002  in  these 
proceedings  and  in  Docket  EROl-3155- 
000,  Consolidated  Edison  Company  of 
New  York,  Inc."s  First  Revised  Electric 
Rate  Schedule  FERC  No.  199,  effective 
date  September  22,  1998  and  filed  with 
the  Commission,  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  on  the  parties  on  the 
Commission's  official  service  list  in 
these  proceedings. 
Comment  Date:  May  6,  2002. 

3.  Edison  Mission  Marketing  &  Trading, 
Inc.,  EME  Homer  City  Generation,  LJ*., 
Hariwr  Cogeneration  Company, 
Midwest  Generation,  LLC,  Sunrise 
Power  Co.,  CL  Power  Sales  One,  L.L.C., 
CL  Power  Sales  Two,  L.L.C.,  CP  Power 
Sales  Five,  L.L.C.,  CL  Power  Sales  Six, 
L.L.C.,  CL  Power  Sales  Seven,  L.L.C.,  CL 
Power  Sales  Eight,  L.L.C,  CL  Power 
Sales  Nine,  L.L.C.,  CL  Power  Sales  Ten, 
L.L.C,  CP  Power  Sales  Twelve,  L.L.C 
CP  Power  Sales  Thirteen,  L.L.C.,  CP 
Power  Sales  Fourteen,  L.L.C,  CP  Power 
Sales  Fifteen,  L.L.C.,  CP  Power  Sales 
Seventeen,  L.L.C.,  CP  Power  Sales 
Eighteen,  L.L.C.,  CP  Power  Sales 
Nineteen,  L.L.C.,  CP  Power  Sales 
Twenty,  L.L.C  Citizen  Power  Sales 

(Docket  Nos.  ER99-852-006,  ER99-666-002, 
ER99-1248-002.  ER99-3693-O01 .  EROl- 
2217-002,  ER95-892-055.  ER95-892-055. 
ER95-892-055.  ER96-2652-049.  ER96- 
2652-049.  ER96-2652-049,  ER96-2652-049, 
ER96-2652-049,  ER99-893-O07,  ER99-892- 
008.  ER99-891-008.  ER99-890-008,  ER99- 
4229-005.  ER99-4230-004.  ER99-422&-005. 
ER99-4231-004.  ER94-1685-031J 

Take  notice  that  on  April  1.  2002, 
Edison  Mission  Marketing  &  Trading. 
Inc..  on  behalf  of  itself  and  its  public 
utility  affiliates  listed  above,  submitted 


a  consolidated  triennial  market  power 
analysis  update. 
Comment  Date:  April  22.  2002. 

4.  Carolina  Power  &  Light  Company 
and  Florida  Power  Corporation 

(Docket  Nos.  EROl-1 807-009  and  EROl- 
2020-006] 

Take  notice  that  on  April  2,  2002. 
Progress  Energy,  Inc.,  on  behalf  of 
Florida  Power  Corporation  (FPC)  and 
Carolina  Power  &  Light  Company 
(CP&L).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission  or  FERC)  four  revised 
service  agreements  for  network  service 
(Revised  Service  Agreements)  under 
both  FPC's  open-access  transmission 
tariff.  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  6  (FPC's  OATT) 
and  CP&L's  open-access  transmission 
tariff.  FERC  Electric  Tariff.  Third 
Revised  Volume  No.  3  (CP&L's  OATT), 
in  compliance  with  the  Commission's 
June  25,  2001,  September  21,  2001  and 
November  26,  2001  orders  in  these 
proceedings  and  an  informal  staff 
request.  Progress  Energy  also  tenders  for 
filing  an  index  that  illustrates  the 
refiling  of  four  Revised  Service 
Agreements  under  both  FPC's  OATT 
and  CP&L's  OATT  and  explains  why 
two  Revised  Service  Agreements  are  not 
being  refiled. 

Progress  Energy  respectfully  requests 
that  the  Revised  Service  Agreements 
become  effective  December  1,  2000. 

Copies  of  the  filing  were  served  upon 
the  City  of  Tallahassee,  the  Florida 
Public  Service  Commission  and  North 
Carolina  Utilities  Commission. 

Comment  Date:  April  23.  2002. 

5.  Portland  General  Electric  Company 

(Docket  No.  ER02-338-002] 

Take  notice  that  on  April  2,  2002. 
Portland  General  Electric  Company 
(PGE)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
amendments  to  PGE's  revised  Energy 
Imbalance  Service  tariff  sheets  of  its 
Open  Access  Transmission  Tariff  in 
compliance  with  the  Commission's 
March  15.  2002  letter  order  in  the 
above-referenced  proceeding. 

PGE  requests  that  the  Commission 
make  the  amended  tariff  sheets  effective 
as  ofMarch  1,2002. 

Comment  Date:  April  23.  2002. 

6.  Florida  Power  &  Light  Company 

[Docket  No.  ER02-700-002] 

Take  notice  that  on  April  1.  2002. 
Florida  Power  k  Light  Company  (FPL) 
filed,  pursuant  to  the  Order  issued  on 
February  28.  2002  in  the  above- 
captioned  proceeding,  a  compliance 
filing  making  the  required  changes  to 


the  imexecuted  Interconnection  and 
Operation  Agreement  between  FPL  and 
Okeechobee  Generating,  LLC. 
Comment  Date:  April  22,  2002. 

7.  DeSoto  County  Generating  Company, 
LLC 

(Docket  No.  ER02-1 446-000] 

Take  notice  that  on  April  1,  2002. 
DeSoto  Coimty  Generating  Company, 
LLC  (DeSoto)  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  two  Tolling  Agreements  and 
a  tariff  for  power  sales  from  its  DeSoto 
generating  plant,  located  in  the  City  of 
Arcadia.  Florida.  The  two  Tolling 
Agreements  are  between  DeSoto  and 
Florida  Power  &  Light  Company,  within 
whose  service  area  the  plant  is  located. 
Each  Tolling  Agreement  was  submitted 
as  an  independent  rate  schedule  and  the 
power  sales  tariff  is  an  "up  to"  type 
cost-based  tariff  for  sales  of  non-Tolling 
Agreement  DeSoto  energy.  DeSoto 
requests  a  April  1.  2002  effective  date, 
which  is  the  expected  date  of  test  power 

sales. 

Copies  of  the  filing  were  served  upon 
Florida  Power  &  Light  Company  and  the 
Florida  Public  Service  Commission. 

Comment  Date:  April  22,  2002. 

8.  Central  Illinois  Light  Company 

(Docket  No.  ER02-1447-0001 
Take  notice  that  on  April  1,  2002, 

Central  Illinois  Light  Company  (CILCO), 

filed  with  the  Federal  Energy  Regulatory 

Commission  (Commission)  an 

Interconnection  Agreement  with  the 

Village  of  Riverton. 
Copies  of  the  filing  were  ser\'ed  on  the 

affected  customer  and  the  Illinois 

Commerce  Commission. 
Comment  Date:  April  22,  2002. 

9.  New  England  Power  Pool 

(Docket  No.  ER02-1448-0O0J 

Take  notice  that  on  April  1 ,  2002,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  materials  (1)  to  permit 
NEPOOL  to  expand  its  membership  to 
include  Aquila  Merchant  Services,  Inc. 
(AMS),  Sithe  New  Boston  LLC  (SNB), 
and  Wellesley  Municipal  Light  Plant 
(Wellesley);  and  (2)  to  terminate  the 
membership  of  Aquila  Energy  Marketing 
Corporation  (AEMC).  The  Participants 
Committee  requests  the  following 
effective  dates:  March  1,  2002  for 
commencement  of  participation  in 
NEPOOL  by  AMS  and  the  termination 
of  AEMC,  April  1 ,  2002  for 
commencement  of  participation  in 
NEPOOL  by  SNB,  and  June  1,  2002  for 
commencement  of  participation  in 
NEPOOL  by  Wellesley. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
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to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  April  22,  2002. 

10.  New  England  Power  Pool 

(Docket  No.  ER02-1449-000] 

Take  notice  that  on  April  1,  2002,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  submitted  a 
filing  requesting  acceptance  of  its 
decision  to  make  payment  to  CMEEC 
pursuant  to  Section  7(g)  of  the  Restated 
NEPOOL  Agreement  to  compensate  it 
for  operation  of  its  quick-start 
generation  on  February  28,  2000. 
NEPOOL  respectfully  requests  that  the 
Commission  accept  these  arrangements 
to  compensate  CMEEC  to  become 
effective  June  1,  2002. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  commissions  and  the 
Participants  in  the  New  England  Power 
Pool. 
j  Comment  Date:  April  22,  2002. 

11.  IRH  Management  Committee 

[Docket  No.  ER02-1450-0001 

Take  notice  that  on  April  1,  2002,  the 
IRH  Management  Committee,  acting  on 
behalf  of  the  parties  to  the  Agreement 
with  Respect  to  Use  of  Quebec 
Interconnection,  as  amended,  filed 
Amendments  to  The  Third  Amended 
And  Restated  Agreement  With  Respect 
To  Use  Of  Quebec  Interconnection  (the 
Restated  Use  Agreement)  and  a  related 
agreement  entitled  "Agreement 
Amending  Third  Amendment  And 
Restatement  Of  Agreement  With  Respect 
To  Use  Of  Quebec  Interconnection"  and 
related  materials. 

The  IRH  Management  Conunittee 
states  that  the  proposed  amendments  to 
the  Restated  Use  Agreement  will 
provide  for  more  efficient  and  flexible 
use  of  the  direct  cmrent  interconnection 
fecilities  between  Quebec,  Canada  and 
New  England  and  greater  integration  of 
those  facilities  into  the  overall 
transmission  and  market  system  in  New 
England.  An  effective  date  of  June  1, 
2002  has  been  requested. 

The  IRH  Management  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  commissions  and  all 
Interconnection  Rights  Holders  (IRH) 
and  Indirect  ERH. 

Comment  Date:  April  22,  2002. 

12.  Ameren  Energy  Marketing 
Company 

[Docket  No.  ER02-1451-OOO] 

Take  notice  that  on  April  1.  2002, 
Ameren  Energy  Marketing  Company 


(AEM)  filed  a  power  sales  agreement  to 
allow  sales  of  capacity  and  energy  at 
market-based  rates  to  its  affiliate.  Union 
Electric  Company  d/b/a  AmerenUE. 
AEM  seeks  an  effective  date  of  Jime  1, 
2002,  for  the  power  sales  agreement 
with  AmerenUE. 

Copies  of  this  filing  were  served  on 
the  affected  state  utility  commissions. 

Comment  Date:  April  22.  2002. 

13.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER02-1452-0001 

Take  notice  that  on  April  1.  2002. 
Puget  Sound  Energy,  Inc.  (Puget) 
tendered  for  filing  Operating  Procediu-es 
under  the  Pacific  Northwest 
Coordination  Agreement  (PNCA). 

Puget  states  that  the  Operating 
Procedures  relate  to  service  imder  the 
PNCA.  A  copy  of  the  filing  was  served 
upon  the  parties  to  the  PNCA. 

Comment  Date:  April  22,  2002. 

14.  Southwest  Power  Pool,  Inc. 
[Docket  No.  ER02-1453-0001 

Take  notice  that  on  April  1,  2002, 
Southwest  Power  Pool,  Inc.  (SPP) 
submitted  for  filing  two  executed 
service  agreements  for  Firm  Point-to- 
Point  Transmission  Service  with 
Western  Resources  d.b.a.  Westar  Energy 
(Transmission  Customer)  as  Service 
Agreements  Nos.  690  and  691. 

SPP  seeks  an  effective  date  of  April  1, 
2002  for  Service  Agreement  No.  690, 
and  May  1,  2002,  for  Service  Agreement 
No.  691. 

The  Transmission  Customer  was 
served  with  a  copy  of  this  filing. 

Comment  Date:  April  22,  2002 

15.  Duke  Electric  Transmission 
[Docket  No.  ER02-1454-000] 

Take  notice  that  on  April  1,  2002, 
Duke  Electric  Transmission  (Duke),  a 
division  of  Duke  Energy  Corporation, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement 
imder  Duke's  Open  Access 
Transmission  Tariff  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Duke  and  UBS  AG,  London  Branch 
(Customer).  Duke  states  that  this  filing 
is  in  accordance  with  Part  35  of  the 
Commission's  Regulations,  18  CFR  Part 
35. 

Duke  requests  that  the  proposed 
Service  Agreement  become  effective  on 
March  20,  2002. 

Duke  states  that  a  copy  has  been 
served  on  the  North  Carolina  Utilities 
Commission. 

Comment  Date:  April  22.  2002. 


16.  Duke  Electric  Transmission 

(Docket  No.  ER02-1455-O00]Take  notice  that 
on  April  1,  2002,  Duke  Electric  Transmission 
(Duke),  a  division  of  Duke  Energy 
Corporation,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement  with 
Duke  Power,  for  Firm  Transmission  Service 
linder  Duke's  Open  Access  Transmission 
Tariff.  Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the  Commission's 
Regulations.  18  CFR  Part  35. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  March  20,  2002. 

Duke  states  that  a  copy  has  been 
served  on  the  North  Carolina  Utilities 
Commission. 
'     Comment  Date:  April  22,  2002. 

17.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-1 456-000] 

Take  notice  that  on  April  1,  2002, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  Notice  of  Name 
Change  from  Missoari  Public  Service  -a 
division  of  Utilicorp  United  Inc.  to 
Aquila,  Inc.  d/b/a  Aquila  Networks. 

A  copy  of  the  filing  was  served  upon 
Aquila,  Inc.  d/b/a  Aquila  Networks — 
MPS. 

Comment  Date:  April  22,  2002. 

18.  Cinergy  Services,  Inc. 

(Docket  No.  ER02-1457^00] 

Take  notice  that  on  April  1,  2002. 
Cinergy  Services.  Inc.  (Cinergy) 
tendered  for  filing  a  Notice  of  Name 
Change  from  WestPlains  Energy — 
Kansas  a  division  of  Utilicorp  United 
Inc.  to  Aquila.  Inc.  d/b/a  Aquila 
Networks— MPS 

A  copy  of  the  filing  was  served  upon 
Aquila,  Inc.  d/b/a  Aquila  Networks — 
MPS 
Comment  Date:  April  2  2 ,  2002 . 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
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www.feTC.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Conunents,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  02-8898  Filed  4-11-02;  8:45  am) 

■LUNG  COW  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2416-009,  South  Carolina] 

Aquenergy  Systems,  Inc.;  Notice  of 
Availability  of  Final  Environmental 
Assessment 

April  5.  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Ware  Shoals 
Hydroelectric  Project  and  has  prepared 
a  Final  Environmental  Assessment 
(FEA)  for  the  project.  The  project  is 
located  on  the  Saluda  River,  in  the 
Town  of  Ware  Shoals,  within  the 
counties  of  Laurens,  Greenwood,  and 
Abljeville,  South  Carolina.  No  federal 
lands  or  facilities  are  occupied  or  used 
by  the  project. 

The  FEA  contains  the  staff's  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

A  copy  of  the  FEA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  FEA  may  also  be 
viewed  on  the  web  ait  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

For  further  information,  contact 
Timothy  Looney  at  (202)  219-2852. 

Linwood  A.  Wataon,  )r.. 

Deputy  Secretary. 

IFR  Doc.  02-8917  Filed  4-11-02;  8:45  am] 

aajjNG  cooc  S7i7-ai-p 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  WKti  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedures  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

April  5.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2984-042. 

c.  Date  Filed:  March  29,  2002. 

d.  Applicant:  S.D.  Warren  Company. 

e.  Name  of  Project:  Eel  Weir  Project. 

f.  Location:  On  the  Presumpscot  River 
at  Sebago  Lake,  in  Cumberland  Coimty, 
Maine.  The  project  does  not  affect 
federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825®) 

h.  Applicant  Contact:  Thomas  P. 
Howard,  S.D.  Warren  Company,  89 
Cumberland  Street,  P.O.  Box  5000, 
Westbrook,  ME  04098-1597,  (207)  856- 
4286. 

/.  FERC  Contact:  Allan  Creamer  at 
(202) 219-0365,  or 
allan .  creamer@ferc.gov. 

j.  Cooperating  Agencies:  We  are 
asking  federal,  state,  local,  and  tribal 
agencies  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
environmental  document.  Agencies  who 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  described  in  item  k  below. 

k.  Deadline  for  Filing  Additional 
Study  Requests  and  Requests  for 
Cooperating  Agency  Status:  60  days 
from  the  filing  date  shown  in  paragraph 
(c),  or  May  28.  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  dociunent  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 


Additional  study  requests  and 
requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  [http:// 
www.ferc.gov)  under  the  "e-Filing"  link. 
1.  Status:  This  application  is  not  ready 
for  environmental  analysis  at  this  time. 

m.  Description  of  Project.  The  existing 
Eel  Weir  Project  operates  in  a  store-and- 
release  mode.  The  Eel  Weir  Project 
consists  of  the  following  features:  (1)  a 
115-foot-long,  23-foot-high  stone 
masonry  spillway  dam;  (2)  a  150-foot- 
long,  10-foot-high  stone  and  earth-fill 
east  abutment  section;  (3)  a  90-foot-long, 
5-foot-high  stone  and  earth-fill  west 
abutment  section;  (4)  five  6. 5-foot-high 
by  4.75-foot-wide  discharge  gates;  (5) 
four  8.8-foot-high  by  7-foot-wide  canal 
intake  gates;  (6)  a  12-mile-long,  28,771- 
acre,  reservoir,  Sebago  Lake,  at  elevation 
266.65  msl;  (7)  a  90-foot-long  fish  screen 
located  upstream  of  the  canal  gates;  (8) 
a  4,826-foot-long,  15-foot-deep  earthen 
power  canal;  (9)  a  90-foot-long  timber- 
sheathed  canal  overflow  weir;  (10)  a 
powerhouse  containing  three  Hercules 
tiu'bines  and  generating  units,  having  an 
installed  capacity  of  1,800  kW;  (11)  a 
3.5-mile-long,  11-kV  transmission  line; 
and  (12)  appurtenant  facilities. 

The  applicant  estimates  that  the 
average  annual  generation  would  be 
about  12,300  MWh.  All  generated  power 
is  utilized  by  the  applicant's  paper  mill 
in  Westbrook,  Maine. 

n.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
ivww./eir.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

o.  With  this  notice,  we  are  initiating 
consultation  with  the  MAINE  STATE 
HISTORIC  PRESERVATION  OFFICER 
(SHPO).  as  required  by  §  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 
p.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
milestones,  some  of  which  may  be 
combined  to  expedite  processing: 
Notice  of  application  has  been  accepted 

for  filing 
Notice  of  NEPA  Scoping 
Notice  of  application  is  ready  for 

environmental  analysis 
Notice  of  the  availability  of  the  draft 

NEPA  dociunent 
Notice  of  the  availability  of  the  final 
NEPA  document 
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Order  issuing  the  Commission's 
decision  on  the  application 
Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
enviromnental  analysis. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-8918  Filed  4-11-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Motions  To 
Intervene  and  Protests 

April  5,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Ma]oT 
License. 

b.  Project  No.:  7000-015. 

c.  Date  filed:  January  30,  2002. 

d.  Applicant:  Newton  Falls  Holdings, 
LLC  (NFH). 

e.  Name  of  Project:  Newton  Falls 
Hydroelectric  Project. 

f.  Location:  The  existing  project  is 
located  on  the  Oswegatchie  River  in  St. 
Lawrence  Coimty,  New  York.  The 
project  does  not  affect  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact:  Harold  G. 
Slone,  Manager,  Newton  Falls  Holdings, 
LLC,  1930  West  Wesley  Road,  NW., 
Atlanta,  GA  30327;  Telephone  (770) 
638-1172. 

i.  FERC  Contact:  Jim  Haimes,  (202) 
219-2780  OT  james.haimes@ferc.gov 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  rules  of  practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docimient  on 
that  resource  agency. 


Motions  to  intervene  and  protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  [http:// 
www.ferc.gov)  under  the  "e-Filing"  link. 

k.  "This  application  has  been  accepted, 
but  is  not  ready  for  environmental 
analysis  at  this  time. 

1.  The  constructed  and  operating 
Newton  Falls  Hydroelectric  Project 
consists  of  an  upper  and  a  lower 
development  with  a  combined  installed 
capacity  of  2,  220  kilowatts  (kW).  The 
project  produces  an  average  annual 
generation  of  9,500,000  kilowatt-hours. 
From  approximately  1927  until  late 
2000,  the  electricity  produced  by  the 
project  was  consumed  by  the  adjacent 
Newton  Falls  Paper  Mill.  Since  this 
facility  ceased  manufacturing 
operations,  almost  all  electricity 
produced  at  the  project  has  been  sold  to 
the  Niagara  Mohawk  Power 
Corporation. 

Tne  upper  development  includes  the 
following  constructed  facilities:  (1)  A 
40-foot-high,  600-foot-long,  concrete 
gravity  dam  with  3-foot-high  flash 
boards  mounted  on  the  58-foot-long 
spillway;  (2)  a  42-foot-long  floodgate 
structure  with  four  gates;  (3)  a  650-acre 
reservoir  with  a  gross  storage  capacity  of 
5,930  acre-feet;  (4)  a  reinforced  concrete 
intake  structure  with  a  maximum  height 
of  25  feet,  equipped  with  trash  racks 
having  2-inch  spacing;  (5)  a  9-foot- 
diameter,  1,200-foot-long,  wood  stave 
penstock  supported  on  timber  cradles 
and  mud  sills;  (6)  a  riveted  steel  svuge 
tank;  (7)  a  49-foot-long,  26-foot-wide, 
and  45-foot-high,  reinforced  concrete 
and  brick  powerhouse,  containing  three 
vertical  Francis  turbines  with  a 
combined  maximum  hydraulic  capacity 
of  464  cubic  feet  per  second  (cfs)  and  a 
net  head  of  46  feet,  directly  connected 
to  three  generator  units  having  a  total 
installed  capacity  of  1,540  kilowatts 
(kW);  (8)  a  375-foot-long,  60  Hertz 
transmission  line;  and  (9)  appurtenant 
facilities. 

The  lower  development  includes  the 
following  constructed  facilities:  (1)  A 
28-foot-high,  350-foot-long,  concrete 
gravity  dam  with  3-foot-high  flash 
boards  mounted  on  the  120-foot-long 
spillway;  (2)  a  9-acre  impoundment 
with  a  gross  storage  capacity  of  115 
acre-feet;  (3)  a  15-foot-high,  reinforced 
concrete  intake  structure,  equipped  with 
trash  racks  having  2-inch  spacing;  (4)  a 
60-foot-long  by  40-foot-wide,  reinforced 
concrete  powerhouse  located 
immediately  downstream  of  the  dam, 
containing  one  vertical  Francis  tiubine 
with  a  maximum  hydraulic  capacity  of 
486  cfs  and  a  net  head  of  22  feet, 
directly  coimected  to  a  680-kW 


generator  unit;  (5)  a  2,200-foot-long,  60 
Hertz  transmission  line;  and  (6) 
appurtenant  facilities. 

With  the  exception  of  periods  of  high 
inflows,  the  upper  development  is 
operated  as  a  daily  peaking  facility  with 
most  generation  taking  place  during  the 
hours  of  peak  electricity  demand.  This 
store  and  release  operation  is  restricted 
during  the  months  of  May  and  June,  the 
spawning  period  for  smallmouth  bass 
and  northern  pike,  such  that  daily 
reservoir  drawdowns  do  not  exceed  1 
foot  from  the  top  of  the  flash  boards. 
During  the  remainder  of  the  year,  daily 
peaking  causes  reservoir  drawdowns  of 
up  to  2.2  feet  from  the  top  of  the  flash 
boards. 

The  tailrace  of  the  upper  development 
discharges  directly  into  the  lower 
development's  reservoir.  Generally,  the 
hydraiUic  output  of  the  lower 
powerhouse  is  established  such  that  it 
releases  approximately  the  same  flow  as 
the  upper  one.  Consequently,  daily 
drawdowns  of  the  lower  reservoir  are 
minimal. 

Although  the  project's  current  license 
does  not  mandate  the  provision  of 
minimum  flows  in  the  project's 
bypassed  reaches,  the  licensee  is 
required  to  provide  a  continuous 
minimimi  flow  of  100  cfs  or  project  • 
inflow,  whichever  is  less,  below  the 
lower  development.  Further,  the 
existing  license  does  not  require  the 
provision  of  public  recreational 
facilities  at  the  project. 

Currently,  the  applicant  and 
concerned  agencies  and  non- 
governmental organizations  are 
discussing  a  settlement  agreement  that 
would  require  NFH  to  implement 
various  environmental  enhancement 
measures  at  the  project. 

m.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
Room  2A,  located  at  888  First  Street, 
NE.,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket  P-7000"  and  follow  the 
instructions  (call  (202)208-2222  for 
assistance).  A  copy  is  also  available  for 
iflspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  385.211, 
and  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
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party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

All  filings  must  fl)  bear  in  all  capital 
letters  the  tiUe  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds:  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Magalie  R.  Salas. 

Secretary. 

|FR  Doc.  02-«919  Filed  4-11-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

April  5.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/Appy/catio/j;  Preliminary 

Permit. 

b.  Project  No.;  12134-000. 

c  Date  filed:  October  12.  2001. 

d.  Applicant:  South  Dakota 
Conservancy  District. 

e.  Name  of  Project:  Dakota  Pumped 
Storage  Project. 

f.  Location:  Oii  the  Missouri  River  in 
Charles  Mix  and  Gregory  Counties. 
South  Dakota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  §§  791(a)-«25®) 

h.  Applicant  Contact:  Gregg 
Greenfield.  Chairman,  South  Dakota 
Conservancy  District,  523  East  Capitol 
Ave..  Pierre.  South  Dakota  57501-3181  • 
(605)  773^216. 

I.  FERC  Contact:  Elizabeth  Jones  (202) 
208-0246. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of. this 
notice.  This  application  is  being  noticed 
as  a  result  of  the  Commission's  Order 
Extending  Filing  Deadline  For  Notice  of 
Intent  issued  on  April  1.  2002  (99  FERC 
161,009). 


k.  Competing  Application:  Project  No. 
12055-000. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426. 

Please  include  the  Project  Number 
(12134-000)  on  any  comments,  protests, 
or  motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  docxmients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

1.  Description  of  Project:  The  proposed 
project  would  use  Lake  Francis  Case 
created  by  the  U.S.  Corps  of  Engineers' 
Fort  Randall  Dam  as  the  lower  reservoir 
and  would  consist  of  :  (1)  A  proposed 
upper  reservoir  having  a  maximum 
surface  area  of  540-acres  and  a  storage 
capacity  of  24.000  acre-feet;  a  proposed 
forebay  power  intake;  a  proposed 
deflector  dike  extending  3,000  feet  from 
the  bankline  outward  and  another  4,000 
feet  downstream  in  Lake  Frances  Case, 
(2)  two  proposed  power  timnels.  each 
24-feet  in  diameter,  with  the  lower,  high 
pressure  tunnel  7.665  feet  long  and  the 
upper,  low  pressure  tunnel  1,250  feet 
long.  (3)  a  proposed  powerhouse 
containing  four  reversible  turbines  with 
capacities  of  300  MW  each  for  a  total 
installed  capacity  of  1200  MW,  (4) 
proposed  minimum  of  two  345  kV 
transmission  lines,  and  (5)  appurtenant 
facilities. 

The  project  would  have  an  estimated 
aimual  generation  of  2.36  GWh. 

m.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may  be 
viewed  on  the  Commission's  web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  ((202)  208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filin^"  link. 

n.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 

file  such  an  application,  to  the 
Commission  on  or  before  the  specified 

comment  date  for  the  partic\ilar 

application  (see  18  CFR  4.36). 


Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 
o.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

p.  Notice  of  hitent— A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

q.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  vdth  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

r.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 
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s.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
.all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPLICATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers, 
/oiy  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street. 
NE., Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

t.  Agency  Conmients — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fitim  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-8920  Filed  4-11-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7170-3] 

Agency  Information  Collection 
Activities:  Continuing  Collection; 
Comment  Request;  Used  OII 
Management  Standards 
Recordkeeping  and  Reporting 
Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  th^ 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Used 
Oil  Management  Standards 
Recordkeeping  and  Reporting 


Requirements,  EPA  ICR  Number  1286, 
OMB  Control  Number  2050-0124. 
expires  6/30/2002.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  ofthe  proposed 
information  colleollon  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  June  11,  2002. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-2002-UO2N-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ),  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue.  NW.  Washington, 
DC  20460-0002.  Hand  deliveries  of 
comments  should  be  made  to  the 
Arlington.  VA  address  below. 
Comments  may  also  be  submitted 
electronically  ttirough  the  Internet  to: 
http://www.  rcra-docket@epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  number 
F-2002-UO2N-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

Commenters  shoidd  not  submit  any 
confidential  business  information  (CBI) 
electronically.  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460-0002. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  I,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (703)  603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  This 
notice  and  the  supporting  document 
that  details  the  Used  Oil  ICR  are  also 
available  electronically.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  accessing  them. 
FOR  FURTHER  INFORMATION  CONTACT: 

RCRA  Hotline 

For  general  information,  contact  the 
RCRA  Hotline  at  (800)  424-9346  or  TDD 
(800)  553-7672  (hearing  impaired).  In 
the  Washington,  DC,  metropolitan  area, 
call  (703)  412-9810  or  TDD  (703)  412- 
3323. 


Used  Oil  ICR  Details 

For  more  detailed  information  on 
specific  aspects  of  the  used  oil 
information  collect  requests,  contact 
Mike  Svizzero  by  mail  at  Office  of  Solid 
Waste  (5303W),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460.  by 
phone  at  (703)  308-0046,  or  by  Internet 
e-mail  at  svizzero.michael@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Internet  Availability 

Today's  notice  and  the  supporting 
dociunent  that  details  the  Used  Oil  ICR 
are  available  on  the  Internet  at:  http:// 
www.epa.gov/epaoswer/hazwaste/ 
usedoil/ index.htm. 

Note:  The  .official  record  for  this  action  will 
be  kept  in  paper  form  and  maintained  at  the 
address  in  the  ADDRESSES  section  above. 

Used  Oil  ICR  Renewal 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
handle  or  manage  used  oil  including 
used  oil  transporters,  transfer  facilities, 
processors,  re-refiners,  and  off- 
specification  burners. 

Title:  Used  Oil  Management 
Standards  Recordkeeping  and  Reporting 
Requirements  (OMB  Control  No.  2050- 
0124;  EPA  ICR  No.  1286)  expiring  06/ 
30/2002. 

Abstract:  EPA  is  seeking  public 
comment  on  the  Used  Oil  Management 
Standards  Recordkeeping  and  Reporting 
Requirements  ICR  (Used  Oil  ICR)  prior 
to  submitting  it  to  OMB  for  renewal. 
The  Used  Oil  Management  Standards, 
which  include  information  collection 
requests,  were  developed  in  accordance 
with  Section  3014  ofthe  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
which  directs  EPA  to  "promulgate 
regulations  *  *  *  as  may  be  necessary 
to  protect  public  health  and  the 
environment  from  the  hazards, 
associated  with  recycled  oil"  and,  at  the 
same  time,  to  not  discourage  used  oil 
recycling.  In  1985  and  1992,  EPA 
established  mandatory  regulations  that 
govern  the  management  of  used  oil  (see 
40  CFR  part  279).  To  document  and 
ensure  proper  handling  of  used  oil, 
these  regulations  establish  notification, 
testing,  tracking  and  recordkeeping 
requirements  for  used  oil  transporters, 
processors,  re-refiners,  marketers,  and 
burners.  They  also  set  standards  for  the 
prevention  and  cleanup  of  releases  to 
the  environment  during  storage  and 
transit,  and  for  the  safe  closing  of 
storage  units  and  processing  and  re- 
refining  facilities  to  mitigate  futiire 
releases  and  damages.  EPA  believes 
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these  requirements  minimize  potential 
hazards  to  human  health  and  the 
environment  from  the  potential 
mismanagement  of  used  oil  by  used  oil 
handlers,  while  providing  for  the  safe 
recycling  of  used  oil.  Information  from 
these  information  collection 
requirements  is  used  to  ensure 
compliance  with  the  Used  Oil 
Management  Standards. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPAs  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

EPA  would  like  to  solicit  comments 

to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonpation, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enh^ce  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement 

The  total  information  collection 
burden  to  the  regulated  community  for 
complying  with  part  279  is 
approximately  460,286  hours  per  year, 
which  represents  an  annual  cost  of 
$10,011,301.  The  ICR  burden  and  cost 
for  each  category  of  used  oil  handler  is 
detailed  in  the  ICR  supporting 
document  available  free  of  cost  from  the 
RCRA  Information  Center. 

Burden  means  the  total  time,  effort,  or 
finaxK:ial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 


information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 
Dated:  March  18,  2002.     ' 
Matthew  Hale. 

Acting  Director.  Office  of  Solid  Waste. 
(FR  Doc.  02-8953  Filed  4-11-02;  8:45  am) 
B«.LMO  cooc  asao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-«628-2] 

Environmantal  Impact  Statementa  and 
Regulationa;  Availability  of  EPA 
Commenta 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Enviroimiental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

Summary  of  Rating  Definitions 
Environmental  Impact  of  the  Action 

LO—Lack  of  Objections 

The  EPA  review  has  not  identified 
any  potential  environmental  impacts 
requiring  substantive  changes  to  the 
proposal.  The  review  may  have 
disclosed  opportunities  for  application 
of  mitigation  measures  that  could  be 
accomplished  with  no  more  than  minor 
changes  to  the  proposal. 

EC — Environmental  Concerns 

The  EPA  review  has  identified 
environmental  impacts  that  should  be 
avoided  in  order  to  fully  protect  the 
environment.  Corrective  measures  may 
require  changes  to  the  preferred 
alternative  or  application  of  mitigation 
measures  that  can  reduce  the 
environmental  impact.  EPA  would  like 
to  work  with  the  lead  agency  to  reduce 
these  impacts. 

EO—Envimnmental  Objections 

The  EPA  review  has  identified 
significant  environmental  impacts  that 
must  be  avoided  in  order  to  provide 
adequate  protection  for  the 
environment.  Corrective  measures  may 
require  substantial  changes  to  the 
preferred  alternative  or  consideration  of 
some  other  project  alternative 
(including  the  no  action  alternative  or  a 
new  alternative).  EPA  intends  to  work 
with  the  lead  agency  to  reduce  these 
impacts. 


EU— Environmentally  Unsatisfactory 

The  EPA  review  has  identified 
adverse  environmental  impacts  that  are 
of  sufficient  magnitude  that  they  are 
imsatisfactory  from  the  standpoint  of 
public  health  or  welfare  or 
environmental  quality.  EPA  intends  to 
work  with  the  lead  agency  to  reduce 
these  impacts.  If  the  potentially 
unsatisfactory  impacts  are  not  corrected 
at  the  final  EIS  stage,  this  proposal  will 
be  recommended  for  referral  to  the  CEQ. 

Adequacy  of  the  Impact  Statement 

Category  1 — Adequate 

EPA  believes  the  draft  EIS  adequately 
sets  forth  the  environmental  impact(s)  of 
the  preferred  dtemative  and  those  of 
the  alternatives  reasonably  available  to 
the  project  or  action.  No  further  analysis 
or  data  collection  is  necessary,  but  the 
reviewer  may  suggest  the  addition  of 
clarifying  language  or  information. 

Category  2 — Insufficient  Information 

The  draft  EIS  does  not  contain 
sufficient  information  for  EPA  to  fully 
assess  environmental  impacts  that 
should  be  avoided  in  order  to  fully 
protect  the  environment,  or  the  EPA 
reviewer  has  identified  new  reasonably 
available  alternatives  that  are  within  the 
spectrum  of  alternatives  analyzed  in  the 
draft  EIS,  which  could  reduce  the 
environmental  impacts  of  the  action. 
The  identified  additional  information, 
data,  analyses,  or  discussion  should  be 
included  in  the  final  EIS. 

Category  3 — Inadequate 

EPA  does  not  believe  that  the  draft 
EIS  adequately  assesses  potentially 
significant  environmental  impacts  of  the 
action,  or  the  EPA  reviewer  has 
identified  new,  reasonably  available 
alternatives  that  are  outside  of  the 
spectrum  of  alternatives  analyzed  in  the 
draft  EIS,  which  should  be  analyzed  in 
order  to  reduce  the  potentially 
significant  environmental  impacts.  EPA 
believes  that  the  identified  additional 
information,  data,  analyses,  or 
discussions  are  of  such  a  magnitude  that 
they  should  have  full  public  review  at 
a  draft  stage.  EPA  does  not  believe  that 
the  draft  EIS  is  adequate  for  the 
purposes  of  the  NEPA  and/or  Section 
309  review,  and  thus  should  be  formally 
revised  and  made  available  for  public 
comment  in  a  supplemental  or  revised 
draft  EIS.  On  the  basis  of  the  potential 
significant  impacts  involved,  this 
proposal  could  be  a  candidate  for 
referral  to  the  CEQ. 

Draft  EISs 

ERP  No.  D-BLM-L60107-OR  Rating 
NS.  Coos  Coimty  Natural  Gas 
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Transmission  Pipeline,  Construction, 
Operation  and  Maintenance  of  a  Natural 
Gas  Pipeline  from  Roseburg  to  Coos  Bay, 
Right-of-Way  Grant,  Coos  Bay  District, 
Coos  County,  OR. 

Summary:  EPA  Region  10  used  a 
screening  tool  to  conduct  a  limited 
review  of  the  draft  EIS.  Based  on  the 
screen,  EPA  does  not  foresee  having  any 
environmental  objections  to  the 
proposed  action.  Therefore,  EPA  did  not 
conduct  a  detailed  review. 

ERP  No.  D-FHW-G40169-AR  Rating 
EC2,  Springdale  Northern  Bypass 
Project,  US  Highway  412  Construction, 
Funding  and  NPDES  Permit  Issuance, 
Benton  and  Washington  Coimties,  AR. 
I  Summary:  EPA  expressed 
environmental  concerns  with  the 
proposed  action  and  requested 
additional  information  regarding 
stormwater  best  management  practices, 
noise  mitigation  and  stream  bank 
restoration. 

Final  EISs 

ERP  No.  F-AFS-L65368-ID  Curfew 
National  Grassland  Land  and  Resource 
Management  Plan,  Implementation, 
Caribou-Targhee  National  Forest, 
Oneida  Cqunty,  ID. 

Summary:Tne  final  EIS  addressed 
most  of  EPA's  comments  on  the  draft 
EIS  and  EPA  has  no  objection  to  the 
proposed  action. 

ERP  No.  F-FHW-G401 60-OK 1-40 
Crosstown  Expressway  Transportation 
Improvements,  I-235/I-35  Interchange 
west  to  Meridian  Avenue,  Fimding, 
Oklahoma  City,  Oklahoma  Coimty,  OK. 

Summary:  EPA  had  no  further 
comments. 

ERP  No.  F-FHW-G401 65-NM  US  70 
Corridor  Improvement,  Ruidoso  Downs 
to  Riverside,  Funding  and  Right-of-Way 
Acquisition,  Lincoln  County,  NM. 

Summary:  EPA  has  no  further 
comments. 

ERP  No.  F-FHW-K40236-HI  Kihei- 
Upcounty  Maui  Highway 
Transportation  Improvements,  Funding 
and  US  Army  COE  Section  404  Permit 
Issuance,  Maui  County,  HI. 

Summary:  EPA  welcomes  the 
mitigation  presented  in  the  FEIS  to 
avoid  and/ or  reduce  adverse  water 
quality  impacts  from  the  project's 
construction  and  operation.  EPA  asked 
that  conmiitments  to  protect  water 
quality  and  recycle  construction-related 
solid  waste  be  included  in  FHWA's  _ 
Record  of  Decision. 

ERP  No.  F-FHW-K40240-CA  CA-70 
Two-Lane  Expressway,  Upgrade  to  a 
Four-Lane  Expressway /Freeway  south 
of  Striplin  Road  to  south  of  McGowan 
Road  Overcrossing,  Funding  and  US 
Army  COE  Section  404  Permit  Issuance, 
Sutter  and  Yuba  Counties,  CA. 


Summary:  EPA  found  the  FEIS 
adequately  addresses  most  of  the  issues 
raised  in  our  comment  letter  on  the 
DEIS.  However,  EPA  reiterated 
environmental  concerns  about  air 
quality  impacts  and  wetland  mitigation, 
and  requested  this  information  be 
provided  in  the  Record  of  Decision. 

ERP  No.  FS-BLM-J67019-MT 
Zortman  and  Landusky  Mines 
Reclamation  Plan,  Modifications  and 
Mine  Life  Extensions,  Updated 
Information  to  Analyze  Additional 
Reclamation  Alternatives,  Mine 
Operations  Approval,  Mine  Reclamation 
and  US  Army  COE  Section  404  Permits 
Issuance,  Little  Rocky  Mountains, 
Phillip  County,  MT. 

Summary:  EPA  expressed  lack  of 
objections  with  selection  of  the 
preferred  alternatives,  Z-6  and  L-4. 
However,  EPA  noted  that  the 
implementation  of  these  alternatives 
will  require  additional  funding.  EPA 
would  have  objections  with  the 
selection  of  within  bond  alternatives  Z- 
3  alid  L-3  based  on  substantial  risk  of 
not  attaining  water  quality  standards  in 
the  long-term  due  to  increased 
contaminated  leachate. 

Dated:  April  9,  2002. 
Joseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  02-8956  Filed  4-11-02;  8:45  am) 
BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6628-1] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  April  01.  2002  Through  April  05, 

2002 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  020128,  Final  EIS,  AFS,  CO, 
Bark  Beetle  Analysis,  Proposal  to 
Reduce  Infestation  of  Trees  by  Tree- 
Killing  Bark  Beetles,  Medicine  Bow- 
Routt  National  Forests,  Hahans  Peak/ 
Bears  Ears  Ranger  District,  Routt. 
Grand,  Jackson  and  Moffat  Counties, 
CO,  Wait  Period  Ends:  May  13,  2002, 
Contact:  Andy  Cadenhead  (970)  870- 
2220. 

EIS  No.  020129,  Draft  EIS.  BLM,  OR, 
Kelsey  Whisky  Landscape 
Management  Planning  Area, 
Implementation,  Associated  Medford 
District  Resource  Management  Plan 


Amendments,  Joseph  and  Jackson 
Coimties,  OR,  Comment  Period  Ends: 
July  12,  2002,  Contact:  Sherwood 
Tubman  (541)  618-2399.  This 
document  is  available  on  the  Internet 
at:  www.or.blm.gov/medford. 

EIS  No.  020130.  Draft  Supplement.  NPS. 
ID,  MT,  WY,  MT,  WY.  Yellowstone 
and  Grand  Teton  National  Parks  and 
John  D.  Rockefeller,  Jr.,  Memorial 
Parkway,  Winter  Use  Plans,  Updated 
and  New  Information  on  New 
Generation  of  Snowmobiles  that 
Produce  fewer  Emissions  and  are 
Quiter,  Fremont  County,  ID,  Gallatin 
and  Park  Counties,  MT  and  Park  and 
Counties,  WY,  Comment  Period  Ends: 
May  29,  2002,  Contact:  Madeleine 
VanderHeyden  (307)  739-3385. 

EIS  No.  020131.  Final  Supplement. 
AFS,  CO,  Uncompahgre  National 
Forest  Travel  Plan  Revision  and 
Forest  Plan  Amendment,  Updated 
Information  concerning  New  Travel 
Restrictions  for  Resource 
Management,  Recreational 
Opportunities  and  Winter  Travel, 
Implementation,  Gunnision,  Hinsdale, 
Mesa,  Montrose,  Ouray,  San  Juan  and 
San  Miguel  Coimties,  CO,  Wait  Period 
Ends:  May  13,  2002,  Contact:  Jeff 
Burch  (970) 874-6649. 

EIS  No.  020132.  Draft  EIS,  FHW,  KS,  US 
59  Highway  Improvements 
Construction,  Lawrence  to  Ottawa, 
Fimding,  NPDES  Permit  Issuance  and 
Possible  US  Army  COE  Permit 
Issuance,  Douglas  and  Franklin 
Counties,  KS  ,  Comment  Period  Ends: 
May  30,  2002,  Contact:  David  R. 
Geiger  (785)  267-7287. 

EIS  No.  020133.  Draft  EIS.  FHW,  VA, 
Capital  Beltway  Study,  Transportation 
Improvements  to  the  14-mile  Section 
Capital  Beltway  (1-495)  between  the 
I-95/I-395/I-495  Interchange  and  the 
American  Legion  Bridge,  Fairfax 
County,  VA  ,  Comment  Period  Ends: 
May  28,  2002,  Contact:  Edward  S. 
Sundra  (804)  775-3338. 

EIS  No.  020134,  Draft  EIS,  MMS,  AL, 
LA,  MS,  TX.  Gulf  of  Mexico  Outer 
Continental  Shelf  Oil  and  Gas  Lease 
Sales:  2003-2007,  Starting  in  2002  the 
Proposed  Central  Planning  Area  Sales 
185, 190, 194,  198.  and  201  and 
Western  Planning  Area  Sales  187, 
192,  196.  and  200,  Offshore  Marine 
Environment  and  Coastal  Counties 
Parishes  of  Texas,  LA,  AL  and  MS, 
Comment  Period  Ends:  May  31,  2002, 
Contact:  Archie  Melancon  (703)  787- 
1547. 

EIS  No.  020135.  Final  EIS,  FHW,  TN.  I- 
40  Transportation  Improvements  from 
1-75  to  Cherry  Street  in  Knoxville, 
Funding,  NPDES  and  COE  Section 
404  Permits,  Knox  County,  TN,  Wait 
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Period  Ends:  May  13.  2002,  Contact: 
Mark  Doctor  (615)  781-5788. 

EIS  No.  020136.  Final  EIS.  FHW,  MT. 
Montana  State  Primary  Route  78  (P- 
78).  Reconstruction.  Widening  and 
Realignment,  from  the  junction  with 
State  Secondary  Route  419  (S-419) 
which  is  just  South  of  Abarokee,  to 
the  Southern  end  of  the  Yellowstone 
River  Bridge  which  is  just  south  of 
Columbus,  MT.  Wait  Period  Ends: 
May  13,  2002,  Contact:  Dale  W. 
Paulson  (406)  449-5302. 

EIS  No.  020137.  Draft  EIS.  HHS.  GA. 
Chamblee  Campus  Centers  for  Disease 
Control  and  Prevention  (CDC) 
Expansion,  Atlanta  Metro  Area,  City 
of  Chamblee,  Dekalb  County,  GA, 
Comment  Period  Ends:  May  28,  2002. 
Contact:  Phil  Youngberg  (404)  562- 
0787.  This  document  is  available  on 
the  Internet  at:  http://www.phe.com 

EIS  No.  020138,  Final  EIS.  BIA,  WA, 
White  River  Amphitheatre  Project, 
Construction  and  Operation  an  20,000 
Seat  Open-Air  Amphitheatre  on  the 
Muckleshoot  Indian  Reservation,  COE 
Section  404  Permit  and  NPDES 
Permit,  Seattle-Tacoma,  WA,  Wait 
Period  Ends:  May  13.  2002,  Contact: 
June  Boynton  (503)  231-6749. 

EIS  No.  020139.  Final  EIS.  UAF,  MT, 
Montana  Air  National  Guard  Air-to- 
Ground  Training  Range  Development 
for  Use  by  the  120th  Fighter  Wing 
(120th  FW).  Implementation,  Phillips 
and  Blaine  Counties,  MT,  Wait  Period 
Ends:  May  13,  2002,  Contact:  Lt.  Col. 
Tammy  Mitnik  (301)  836-8636. 

EIS  No.  020140.  Final  EIS.  FTA,  CA. 
BART-Oakland  International  Airport 
Connector,  Extending  south  from  the 
Existing  Coliseum  BART  Station, 
about  3.2  miles,  to  the  Airport 
Terminal  Area,  Alameda  County,  CA, 
Wait  Period  Ends:  May  13,  2002. 
Contact:  Donna  Turchie  (415)  744- 
3115. 

EIS  No.  020141.  Draft  EIS.  COE,  WV. 
Spruce  Mine  Nimiber  1  Surface 
Mining  Construction  Project,  US 
Army  COE  Section  404  and  NPDES 
Permits  Issuance,  Blair,  Logan 
Coimty,  WV.  Conmient  Period  Ends: 
May  28,  2002,  Contact:  James  M. 
Richmond  (304)  529-5210. 

EIS  No.  020142.  Final  EIS.  FHW,  NY, 
Interstate  86/Route  15  Interchange 
and  Route  15/  Gang  Mills  Interchange, 
New  Roadway  and  Ramp 
Construction,  Intersection 
Reconstruction,  New  Bridges  and 
Bridge  Rehabilitation,  Town  of  Erwin, 
Steuben  County,  NY,  Wait  Period 
Ends:  May  13,  2002.  Contact:  Robert 
Arnold  (518)  431-4127. 


Dated:  April  09,  2002. 
Joseph  C.  Montgomery. 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
IFR  Doc.  02-«957  Filed  4-11-02;  8:45  am) 

MLUNO  CODE  6SaO-SO-F 


ACnON:  Notice. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7170-7] 

Gulf  of  Mexico  Program  Management 
Committee  Meeting 

agency:  Environmental  Protection 

Agency  ( EPA). 

action:  Notice  of  meeting. 


summary:  Under  the  Federal  Advisory 
Act,  Public  Law  92463,  EPA  gives  notice 
of  a  Meeting  of  the  Gulf  of  Mexico 
Program  (GMP)  Management  Committee 
(MC). 

DATES:  The  Meeting  will  be  held  on 
Wednesday,  May  8,  2002,  from  1  p.m. 
to  5:30  p.m.  and  on  Thursday,  May  9. 
2002,  from  8  a.m.  to  3  p.m. 
addresses:  The  meeting  will  be  held  at 
the  Embassy  Suites  Hotel.  315  Julia 
Street.  New  Orleans,  Louisiana.  (504- 
525-1993) 

FOR  further  information  CONTACT: 
Gloria  D.  Car.  Designated  Federal 
Officer,  Gulf  of  Mexico  Program  Office, 
Mail  Code  EPA/GMPO.  Stennis  Space 
Center.  MS  39529-6000  at  (228)  688- 
2421. 

supplementary  INFORMATION:  Proposed 
agenda  items  will  include:  Presentation 
of  MC  Ad  Hoc  Workgroup 
recommendations  on  GMP  performance, 
Louisiana  Coastal  Area  Initiative 
presentation.  Mercury  in  Gulf  Fisheries 
follow-up.  Invasive  Species-Gulf 
Regional  Panel  Transition  discussion. 
Lower  Mississippi  River  Sub-basin 
Committee  Presentation  and  FY  2002/ 
FY  2003  Status  of  Projects  Presentation. 
The  meeting  is  open  to  the  public. 

Dated:  April  14.  2002. 
Gloria  D.  Car. 

Designated  Federal  Officer. 

(FR  Doc.  02-8954  Filed  4-11-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0008;  FRL-6832-51 

Sodium  Aclfluorfen  (Blazer); 
Availability  of  Reviaed  RIak 
Aaaeaamenta 

agency:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  This  notice  announces  the 
availability  of  the  revised  risk 
assessments,  which  include  some  new 
information  not  available  at  the  time  of 
the  preliminary  risk  assessment,  and 
related  documents  for  the  pesticide, 
sodium  acifluorfen.  In  addition,  this 
notice  starts  a  45-day  public 
participation  period  during  which  the 
public  is  encouraged  to  submit 
comments  on  the  new  information  not 
available  previously  in  the  preliminary 
risk  assessments  and  comments  on  risk 
management  ideas  or  proposals  for 
sodium  acifluorfen.  This  action  is  in 
response  to  a  joint  initiative  between 
EPA  and  the  US  Department  of 
Agriculture  (USDA)  to  increase 
transparency  in  the  tolerance 
reassessment  process  for  all  pesticides. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-2002-0008,  must 
be  received  by  EPA  on  or  before  May  28. 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-2002-0008  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christina  Scheltema.  Special  Review 
and  Reregistration  Division  (7508C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20460;  telephone  number:  (703) 
308-2201;  e-mail 
address:scheltema.christina@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  revised  risk  assessments 
and  submitting  risk  management 
comments  on  sodium  acifluorfen, 
including  environmental,  human  health, 
and  agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  pubhc  interested  in  the  use  of 
pesticides  on  food.  As  such,  the  Agency 
has  not  attempted  to  specffically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. . 
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n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

I  A.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
other  related  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimlent,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

To  access  information  about 
pesticides  and  obtain  electronic  copies 
of  the  revised  risk  assessments  and 
related  docimients  mentioned  in  this 
notice,  you  can  also  go  directly  to  the 
Home  Page  for  the  Office  of  Pesticide 
Programs  (OPP)  at  http://www.epa.gov/ 
pesticides/op/. 

B.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0008.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  CBI.  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  Rm.  119, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  conunents  through 
the  mail,  in  person,  or  electronically  .To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-2002-0008  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  comments  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
i  ive.,  NW,  Washington.  DC  20460. 


2.  in  person  or  by  courier.  Deliver 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division.  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  Submit  electronic 
comments  by  e-mail  to:  opp- 
docket@epa.gov,  or  you  can  submit  a 
computer  disk  as  described  in  this  unit. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  ASCII 
file  format.  All  comments  in  electronic 
form  must  be  identified  by  the  docket 
control  number  OPP-2002-0008. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

B.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediu-es  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

IV.  What  Action  is  EPA  Taking  in  this 
Notice? 

EPA  is  making  available  for  public 
viewing  the  revised  risk  assessments, 
which  include  some  new  information 
not  available  at  the  time  of  the 
preliminary  risk  assessments,  and 
related  documents  for  the  pesticide, 
sodiimi  acifluorfen.  These  dociunents 
have  been  developed  as  part  of  the  pilot 
public  participation  process  that  EPA 


and  USDA  are  now  using  for  involving 
the  public  in  the  reassessment  of 
pesticide  tolerances  under  the  Food 
Quality  Protection  Act  (FQPA),  and  the 
reregistration  of  individual  pesticides 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  The  pilot  public  participation 
process  was  developed  as  part  of  the 
EPA-USDA  Tolerance  Reassessment 
Advisory  Committee  (TRAC),  which 
was  established  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Coimcil  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  pesticide  risk  assessments  and  risk 
management  decisions.  EPA  and  USDA 
began  implementing  this  pilot  process 
in  August  1998.  to  increase 
transparency  and  opportimities  for 
stakeholder  consultation.  The 
documents  being  released  to  the  public 
through  this  notice  provide  some  new 
information  on  the  human  health  effects 
of  sodium  acifluorfen,  and  information 
on  the  revisions  that  were  made  to  the 
sodium  acifluorfen  preliminary  risk 
assessments,  which  were  released  to  the 
public  July  26,  2001  (66  FR  3904)  (FRL- 
6789-4).  through  a  notice  in  the  Federal 
Register. 

In  addition,  this  notice  starts  a  45-day 
public  participation  period  during 
which  the  public  is  encouraged  to 
submit  comments  on  the  new 
information  not  available  previously 
during  the  earlier  public  comment 
period  for  the  sodium  acifluorfen 
preliminary  risk  assessment,  and  risk 
management  proposals  or  other 
comments  on  risk  management  for 
sodium  acifluorfen.  The  Agency  is 
providing  an  opportunity,  through  this 
notice,  for  interested  parties  to  provide 
written  comments  on  the  new  sodium 
acifluorfen  health  effects  information  as 
well  as  risk  management  proposals  or 
ideas  on  sodium  acifluorfen.  Such 
comments  and  proposals  could  address 
ideas  about  how  to  manage  dietary, 
occupational,  or  ecological  risks  on 
specific  sodiimi  acifluorfen  use  sites  or 
crops  across  the  United  States  or  in  a 
particular  geographic  region  of  the 
country.  To  address  dietary  risk,  for 
example,  commenters  may  choose  to 
discuss  the  feasibility  of  lower 
application  rates,  increasing  the  time 
interval  between  application  and 
harvest  ("preharvest  intervals"), 
modifications  in  use,  or  suggest 
alternative  measures  to  reduce  residues 
contributing  to  dietary  exposure.  For 
occupational  risks,  commenters  may 
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suggest  personal  protective  equipment 
or  technologies  to  reduce  exposure  to 
workers  and  pesticide  handlers.  For 
ecological  risks,  commenters  may 
suggest  ways  to  reduce  environmental 
exposure,  e.g.,  exposure  to  birds,  fish, 
mammals,  and  other  non-target 
organisms.  All  comments  and  proposals 
must  be  received  by  EPA  on  or  before 
May  28,  2002  at  the  addresses  given 
under  the  ADDRESSES  section. 
Comments  and  proposals  will  become 
part  of  the  Agency  record  for  the 
pesticide  specified  in  this  notice. 

ListofSubiects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  April  3,  2002. 

Lois  A.  Rossi, 
Director.  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 
[FR  Doc.  02-9055  Filed  4-10-02;  12:42  pml 
BiLUNO  CODE  aaao-so-s 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[OPPTS-44655;  FRL-6831-41 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announqps  EPA's 
receipt  of  test  data  on  1.1.2- 
Trichloroethane  (1,1.2-TCE)  (CAS  No. 
79-00-5).  These  data  were  submitted 
piusuant  to  an  enforceable  testing 
consent  agreement/order  issued  by  EPA 
under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham.  Acting  Director, 
Environmental  Assistance  Division 
(7408M).  Office  of  Pollution  Prevention 
and  Toxics.  Envirormiental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
numbers:  (202)  554-1404;  e-mail 
address:  TSCA-Hotline®epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are 
concerned  about  data  on  health  and/or 
environmental  effects  and  other 
characteristics  of  this  chemical.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  Uiis  action 


to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

A.  Electmnically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docxmients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  dociunent, 
on  the  Home  Page  select  "Laws  and 
Regulations","  Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  "Federal 
Register — Environmental  Documents." 
You  can  also  go  directly  to  the  Federal 
Registerli stings  at  http://www.epa.gov/ 
fedrgstr/. 

B.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-44655.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center. 
North  East  Mall  Rm.  B-607,  Waterside 
Mall.  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

m.  Test  Data  Submissions 

Under  40  CFR  790.60,  all  TSCA 
section  4  enforceable  consent 
agreements/orders  must  contain  a 
statement  that  results  of  testing 
conducted  pursuant  to  enforceable 
consent  agreements/orders  will  be 
announced  to  the  public  in  accordance 
with  section  4(d)  of  TSCA. 

Test  data  for  1,1,2-Trichloroethane,  a 
hazardous  air  pollutant  (HAP)  listed 
under  section  112  of  the  Clean  Air  Act 
Amendments  of  1990.  were  submitted 
by  the  HAP  Task  Force.  These  data  were 
submitted  pursuant  to  a  TSCA  section  4 
enforceable  consent  agreement/ order 
and  were  received  by  EPA  on  February 
7.  2002.  The  submission  includes  a  final 


report  entitled  "Pharmacokinetics  of 
1,1.2-Trichloroethane  in  Rats  and  Mice 
by  Battelle  Pacific  Northwest 
Laboratory."  1,1,2-TCE  is  used  as  a 
feedstock  intermediate  in  the 
production  of  vinylidene  chloride  and 
some  tetrachloroethanes.  It  is  used  as  a 
solvent  where  its  high  solvency  for 
chlorinated  rubbers  and  other 
substances  is  needed,  and  for 
pharmaceuticals  and  electronic 
components. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  submission. 
At  this  time,  the  Agency  is  imable  to 
provide  any  determination  as  to  the 
completeness  of  the  submission. 

Authority:  15  U.S.C.  2603. 
List  of  Subjects 

Environmental  protection,  Hazardous 
substances.  Toxic  substances. 

Dated:  April  2,  2002. 
Charles  M.  Auer, 

Director.  Chemical  Control  Division.  Office 

of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  02-8955  Filed  4-11-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

April  5,  2002. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  nimiber.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Conunission 

OMB  Contro/ No.;  3060-0855. 

Expiration  Date:  09/30/2002. 

Title:  Telecommunications  Reporting 
Worksheet  and  Associated 
Requirements,  CC  Docket  No.  96-45. 

Fonn  No.:  FCC  Form  499  (FCC  Forms 
499-A  and  499Q). 

Respondents:  Business  or  other  for- 
profit;  Not  for  profit  institutions. 

Estimated  Annual  Burden:  5500 
respondents;  15  hours  per  response 
(avg.).;  82.487  total  annual  burden 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $14,000. 
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Frequency  of  Response:  On  occasion; 
Annually;  Quarterly. 

Description:  Pursuant  to  the 
Communications, Act  of  1934,  as 
amended,  telecommunications  carriers 
(and  certain  other  providers  of 
telecommunications  services)  must 
contribute  to  the  support  and  cost 
recovery  mechanisms  for 
lelecommimications  relay  services, 
numbering  administration,  number 
portability,  and  universal  service. 
Respondents  file  their  gross-billed  end- 
user  telecommunications  revenues  on  a 
quarterly  basis  in  FCC  Form  499-Q,  and 
on  an  annual  basis  in  FCC  Form  499- 
A.  FCC  Form  499-A  is  filed  on  annually 
on  April  1.  (No.  of  respondents:  3500;' 
hours  per  response:  9.5,  total  annual 
burden:  33,250  hours).  The  FCC  Form 
499-Q  has  been  revised.  The  revised 
form  permits  affiliated  legal  entities  to 
make  consolidated  filings  if  they  meet 
ten  conditions.  Filers  making  the 
election  must  certify  to  ten  conditions. 
See  Report  and  Order  issued  in  CC 
Docket  Nos.  96-45,  98-171,  90-571,  92- 
237,  99-200,  95-166  and  98-170  (FCC 
02-43)  released  February  26,  2002. 
Carriers  must  file  the  revised  FCC  Form 
499-Q  on  May  1,  2002.  (No.  of 
respondents;  2000;  hours  per  response: 
6  hours  x  4  filings  =  24  hours;  total 
annual  burden:  48,000  hours).  Carriers 
are  required  to  file  FCC  Form  499-Q 
reporting  their  revenues  from  the  prior 
quarter,  by  the  beginning  of  the  second 
month  of  the  current  quarter  (i.e., 
February  1 ,  May  1 ,  August  1 ,  and 
November  1).  Copies  of  the  Instructions 
and  FCC  Form  499-A  and  the  revised 
FCC  Form  499-Q  may  be  obtained  from 
the  Commission's  Form  Web  Page 
(www.fcc.gov/formpage.htmI).  Copies 
may  also  be  obtained  from  the  National 
Exchange  Carrier  Association  (NECA)  at 
(973)  560-4400.  Obligation  to  respond: 
Mandatory. 

OMB  Control  No. :  3060-0814. 

Expiration  Date:  03/31/2005. 

Title:  Section  54.301,  Local  Switching 
Support  and  Local  Switching  Support 
Data  Collection  Form  and  Instructions. 

Form  No.:  N/ A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  195 
respondents;  19.42  hours  per  response 
(avg.).;  3787  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion; 
Annually. 

Description:  Pursuant  to  Section 
54.301,  each  incumbent  local  exchange 
carrier  that  is  not  a  member  of  the  NECA 
common  line  tariff,  that  has  been 
designated  an  eligible 


telecommunications  carrier,  and  that 
serves  a  study  area  with  50,000  or  fewer 
access  lines  shall,  for  each  study  area, 
provide  the  Administrator  with  the 
projected  total  imseparated  dollar 
amount  assigned  to  each  account  in 
Section  54.301(b).  (No.  of  respondents: 
157;  ours  per  response;  24  hours;  total 
annual  burden:  3768  hours).  Average 
schediUe  companies  are  required  to  file 
information  pursuant  to  Section 
54.301(f).  (No.  of  respondents:  38;  hours 
per  response:  .5  hours;  total  annual 
biu-den:  19  hours).  Both  respondents 
must  provide  true-up  data.  The  data  is 
necessary  to  calculate  the  average 
unseparated  local  switching  revenue 
requirement.  This  revenue  requirement 
is  necessary  to  calculate  the  amount  of 
local  switching  support  that  carriers 
will  receive.  Obligation  to  respond: 
Mandatory. 

OMB  Control  No.:  3060-0512. 

Expiration  Date:  4/30/2005. 

Title:  ARMIS  Annual  Summary 
Report. 

Form  No.:  FCC  Report  43-01. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  121 
respondents;  14.36  hoiu"s  per  response 
(avg.>.;  11,737  total  annual  burden 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  Annually. 

Description:  Section  220  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  220,  allows  the 
Commission,  at  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accounts,  records,  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act, 
including  the  accounts,  records,  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  of  the  receipts  and 
expenditures  of  moneys.  Section  219(b) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  219(b),  authorizes 
the  Commission  by  a  general  or  special 
orders  to  require  any  carriers  subject  to 
this  Act  to  file  annual  reports 
concerning  any  matters  with  respect  to 
which  the  Commission  is  authorized  or 
required  by  law  to  act.  ARMIS  was 
implemented  to  facilitate  the  timely  and 
efficient  analysis  of  revenue 
requirements,  rates  of  return  and  price 
caps;  to  provide  an  improved  basis  for 
audits  and  other  oversight  functions; 
and  to  enhance  the  Commission's  ability 
to  quantify  the  effects  of  alternative 
policy.  The  ARMIS  43-01  Report 
contains  financial  and  operating  data 
and  is  used  to  monitor  the  incumbent 
local  exchange  carriers  (ILECs)  eind  to 
perform  routine  analyses  of  costs  and 
revenues.  ARMIS  43-01  Report 


facilitates  the  annual  collection  of  the 
results  of  accounting,  rate  base,  and  cost 
allocation  requirements  prescribed  in 
Parts  32,  36,  64,  65,  and  69  of  the 
Commission's  Rules  and  Regulations. 
The  information  contained  in  the 
ARMIS  43-01  Report  provides  the 
necessary  detail  to  enable  the 
Commission  to  fulfill  its  regulatory 
responsibilities.  Obligation  to  respond: 
Mandatory. 

OMB  Control  No.:  3060-0763. 

Expiration  Date:  4/30/2005. 

Title:  ARMIS  Customer  Satisfaction 
Report. 

Form  No.:  FCC  Report  43-06. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  8 
respondents;  720  hours  per  response 
(avg.).;  5760  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  Annually. 

Description:  Section  220  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  220,  allbws  the 
Commission,  at  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accounts,  records,  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act, 
including  the  accounts,  records,  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  of  the  receipts  and 
expenditures  of  moneys.  Section  219(b) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  219(b),  authorizes 
the  Commission  by  a  general  or  special  _ 
orders  to  require  any  carriers  subject  to 
this  Act  to  file  annual  reports 
concerning  any  matters  with  respect  to 
which  the  Commission  is  authorized  or 
required  by  law  to  act.  ARMIS  was 
implemented  to  facilitate  the  timely  and 
efficient  analysis  of  revenue 
requirements,  rates  of  return  and  price 
caps;  to  provide  an  improved  basis  for 
audits  and  other  oversight  functions; 
and  to  enhance  the  Commission's  ability 
to  quantify  the  effects  of  alternative 
policy.  The  ARMIS  43-06  Report 
reflects  the  results  of  customer 
satisfaction  surveys  conducted  by 
individual  carriers  from  residential  and 
business  customers.  The  ARMIS  43-06 
Report  captures  trends  in  service 
quality.  The  information  contained  in 
the  ARMIS  43-06  Report  provides  the 
necessary  detail  to  enable  this 
Commission  to  capture  trends  in  service 
quality.  Obligation  to  respond: 
Mandatory. 

OMB  Control  No.:  3060-0496. 

Expiration  Date:  4/30/2005. 

Title:  ARMIS  Operating  Data  Report. 

Form  No.:  FCC  Report  43-08. 

Respondents:  Business  or  other  for- 
profit. 
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Estimated  Annual  Burden:  50 
respondents;  160  hours  per  response 
(avg.).;  8000  total  annual  bxuden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 
Frequency  of  Response:  Annually. 
Description:  Section  220  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  220,  allows  the 
Commission,  at  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accounts,  records,  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act, 
including  the  accounts,  records,  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  of  the  receipts  and 
expenditures  of  moneys.  Section  219(b) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  219(b),  authorizes 
the  Commission  by  a  general  or  special 
orders  to  require  any  carriers  subject  to 
this  Act  to  file  annual  reports 
concerning  any  matters  with  respect  to 
which  the  Commission  is  authorized  or 
required  by  law  to  act.  ARMIS  was 
implemented  to  facilitate  the  timely  and 
efficient  analysis  of  revenue 
requirements,  rates  of  return  and  price 
caps;  to  provide  an  improved  basis  for 
audits  and  other  oversight  functions; 
and  to  enhance  the  Commission's  ability 
to  quantify  the  effects  of  alternative 
policy.  The  ARMIS  43-08  Report 
collects  network-operating  data  in  a 
consistent  format.  The  ARMIS  43-08 
Report  monitors  network  growth,  usage, 
and  reliability.  The  information 
contained  in  the  ARMIS  43-08  Report 
provides  the  necessary  detail  to  enable 
this  Commission  to  fulfill  its  regulatory 
responsibilities.  Obligation  to  respond: 
Mandatory. 
OMB  Control  No.:  3060-0972. 
Expiration  Date:  09/30/2002. 
Title:  Multi-Association  Group  (MAG) 
Plan  for  Regulation  of  Interstate  Services 
of  Non-Price  Cap  Incumbent  Local 
Exchange  Carriers  and  Interexchange 
Carriers. 
Form  No.:  W A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  5461 
respondents;  5.23  hours  per  response 
(avg.).;  28,571  total  annual  burden 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $228,000. 
Frequency  of  Response:  On  occasion; 
Quarterly;  Annually;  One-time;  Third 
Party  Disclosure. 

Description:  In  the  First  Order  on 
Reconsideration  in  CC  Docket  No.  00- 
256,  Twenty-fourth  Order  on . 
Reconsideration  in  CC  Docket  No.  96-45 
(Order  on  Reconsideration),  released 
March  22.  2002  (FCC  02-89),  the 
Commission  modified  on  its  own 


motion  the  data  collection  and  filing 
procedures  for  implementation  of  the 
Interstate  Common  Line  Support 
Mechanism  (ICLS).  in  order  to  ensure 
timely  implementation  of  the  ICLS 
mechanism  on  July  1,  2002  as  adopted 
in  the  Second  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
in  CC  Docket  No.  00-256,  Fifteenth 
Report  and  Order  in  CC  Docket  No.  96- 
45,  and  Report  and  Order  in  CC  Docket 
Nos.  96-77  and  98-166  (MAG  Order), 
released  November  8.  2001  (FCC  01- 
304).  The  Commission  extends  until 
April  18,  2002  the  original  March  31. 
2002.  deadline  set  forth  in  47  CFR 
54.903(a)  for  the  submission  of 
projected  data  and  line  coimts  to  USAC. 
The  Conunission  modifies  the 
requirement  under  47  CFR  54.903(a) 
that  each  carrier  file  its  data  with  USAC 
in  order  to  permit  NECA  to  file  the  data 
for  each  member  of  the  NECA  common 
line  pool  for  the  purpose  of  this  initial 
ICLS  filing  deadline.  If  a  pooling  carrier 
prefers  to  file  its  own  data  or  designate 
an  agent  other  than  NECA  to  file  its 
data,  it  may  do  so  at  its  option.  A  carrier 
that  does  not  participate  in  NECA's 
common  line  pool  must  file  its  own  data 
or  designate  an  agent  to  do  so.  In  order 
to  ensure  the  accuracy  and  reliability  of 
"  the  data  used  to  calculate  support,  the 
Commission  requires  certain 
certifications  from  parties  filing  data 
with  USAC.  The  Commission  specifies 
the  data  to  be  submitted  for  the  initial 
ICLS  filing  under  47  CFR  54.903(a).  a. 
Projected  Revenue  Requirements.  For 
the  initial  April  18.  2002  data 
submission,  the  Commission  requires 
only  projected  data  required  identified 
in  47  CFR  54.901(a).  The  initial  filing 
shall  therefore  include  the  following 
data  for  each  eligible  rate-of-retum 
carrier:  (1)  Projected  common  line 
revenue  requirement;  (2)  projected  SLC 
revenues;  (3)  projected  revenue  from  its 
transitional  CCL  charge;  (4)  projected 
special  access  surcharges;  (5)  projected 
line  port  costs  in  excess  of  basic  analog 
service;  and  (6)  projected  LTS.  See 
Order  on  Reconsideration.  (Np.  of 
respondents:  37  carriers  and  NECA; 
hours  per  response:  2  hours  for  carriers 
and  90  hours  for  NECA;  total  annual 
biu-den:  164  hours).  b(l).  Line  Counts. 
The  Commission  clarifies  that  the  line 
count  data  that  must  be  submitted  on 
April  18.  2002.  pursuant  to  47  CFR 
54.903(a).  shall  include  line  count  data 
for  each  study  area  by  customer  class 
(single-line  business/residential  and 
multi-line  business),  but  need  not 
include  line  counts  by  disaggregation 
zone.  Carriers  must  file  disaggregated 
line  coimt  data  on  the  July  31  annual 
line  count  filing.  See  Order  on 


Reconsideration.  (No.  of  respondents:  17 
carriers  and  NECA;  hours  per  response: 
1  hour  for  carriers  and  30  hours  for 
NECA;  total  annual  burden:  47  hours). 
The  following  collections  were  not 
modified  by  the  Commission's  recent 
Order  on  Reconsideration.  b(2).  Line 
Coimts  (Support  in  Competitive  Study 
Areas):  Competitive  eligible 
telecommunications  carriers  will  file 
their  line  counts,  by  disaggregation  zone 
and  customer  class  on  a  quarterly  basis, 
in  accordance  with  the  schedule  in 
section  54.307  of  our  rules.  (No.  of 
respondents:  10;  hours  per  response:  6 
hoxus;  total  annual  burden:  60  hoiu-s).  c. 
True  Ups:  Begiiming  July  31,  2003,  and 
annually  thereafter,  rate-of-retum 
carriers  willbe required  to  submit 
actual  interstate  common  line  cost  data 
to  the  Administrator  for  the  preceding 
calendar  year.  The  first  date  for  filing 
actual  cost  data  shall  be  July  31.  2003. 
(No.  of  respondents:  769;  hours  per 
response:  4  hours;  total  annual  burden: 
3076  hours).  In  order  to  provide  rate-of- 
retum  carriers  with  opportimities  to 
true  up  support  amounts  on  a  more 
frequent  basis,  carriers  will  be  permitted 
to  file  updated  cost  data  with  USAC  on 
a  quarterly  basis.  Carriers  wishing  to 
submit  cost  data  on  a  quarterly  basis 
will  file  such  data  in  accordance  with 
the  schedule  provided  in  section  36.612 
of  the  mles.  (No.  of  respondents:  100; 
hoVus  per  response:  2  hours;  total 
annual  burden:  200  hours),  d. 
Disaggregation  Plans:  Consistent  with 
section  254  of  the  Act,  the  Commission 
concluded  in  the  MAG  Order  that  the 
plan  for  the  geographic  disaggregation 
and  targeting  of  portable  high-cost 
universal  service  support  below  the 
study  area  level  recently  adopted  in  the 
Rural  Task  Force  Order  will  also  apply 
to  Interstate  Common  Line  Support.  To 
ensure  the  portability  and  predictability 
of  support.  rate-of-ret\im  carriers  that 
elect  to  disaggregate  and  target  support 
will  be  required  to  submit  maps  to  the 
Administrator  in  which  the  boundaries 
of  the  designated  disaggregation  zones 
are  clearly  specified.  The  Administrator 
will  make  such  maps  available  for 
public  inspection  by  competitors  and 
other  interested  parties.  When 
submitting  information  in  support  of 
Path  Three  self-certification,  incimibent 
carriers  must  provide  the  Administrator 
with  publicly  available  information  that 
allows  competitors  to  verify  and 
reproduce  the  algorithm  used  to 
determine  zone  support  levels  (Self- 
Certification  of  Disaggregation  Plan). 
Similarly,  carriers  electing  Path  One 
must  submit  to  the  Administrator  a  copy 
of  certifications  to  a  state  commission  or 
appropriate  regulatory  authority  that 
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they  will  not  disaggregate  and  target 
support  (Notification  to  State  of  Change 
in  Disaggregation  Methodology). 
Carriers  selecting  Path  Two  must  submit 
a  copy  to  the  Administrator  of  the  order 
by  the  state  commission  or  appropriate 
regulatory  authority  approving  the 
disaggregation  plan  submitted,  along 
with  a  copy  of  the  disaggregation  plan 
itself  (Targeting  Plan  to  State).  In  the 
MAG  Order,  the  Commission  extended 
■  until  May  15,  2002,  the  date  by  which 
carriers  will  be  required  to  select  a 
disaggregation  path  for  high-cost  loop, 
LTS,  LSS,  and  Interstate  Common  Line 
Support  mechanisms.  (No.  of 
respondents:  100;  hoiu-s  per  response:  1 
hour;  total  annual  burden  100  hours)  e. 
Section  254(e)  Certifications:  Section 
254(e)  provides  that  a  carrier  receiving 
universal  service  support  must  use  that 
support  "only  for  the  provision, 
maintenance,  and  upgrading  of  facilities 
and  service  for  which  the  support  is 
intended."  To  ensure  that  carriers 
receiving  Interstate  Common  Line 
Support  and  LTS  will  use  that  support 
in  a  manner  consistent  with  section 
254(e),  the  Commission  shall  require 
carriers  seeking  such  support  to  file  a 
certification  with  the  Commission  and 
the  Administrator.  This  certification 
requirement  will  be  applicable  to  rate- 
of-retum  carriers  and  eligible 
telecommunications  carriers  seeking 
support  from  our  Interstate  Common 
Line  Support  mechanism.  The 
certification  shall  be  filed  with  the 
Commission  and  the  Administrator  on 
March  31,  2002.  Such  certification  shall 
be  filed  in  CC  Docket  No.  96-45 
annually  thereafter  on  Jime  30th.  The 
certification  may  be  filed  in  the  form  of 
a  letter  and  must  state  that  the  carrier 
will  use  its  Interstate  Common  Line 
Support  and  LTS  only  for  the  provision, 
maintenance,  and  upgrading  of  facilities 
and  service  for  which  support  is 
intended.  (No.  of  respondents:  1300; 
hours  per  response:  2  hours;  total 
annual  burden:  2600  hours),  f.  Required 
tariff  filings:  All  rate-of-retum  carriers 
are  required  to  modify  their  access 
tariffs  to  comply  with  the  new 
Subscriber  Line  Charge  (SLC)  caps,  to 
become  effective  on  January  1,  2002. 
and  on  July  1.  2002.  and  July  1,  2003 
subject  to  a  cost  review  study  for  price 
cap  carriers.  Rate-of-retum  carriers  also 
must  file  tariffs  to  recover  through  a 
separate  end-user  charge  the  costs  of 
ISDN  line  ports  and  line  ports 
associated  with  other  services  that 
exceed  the  costs  of  a  line  port  used  for 
basic  analog  service.  (No.  of 
respondents:  116;  hours  per  response: 
69.9  hours  (avg.);  total  annual  burden: 
8110  hours),  g.  Optional  Line  Port  Cost 


Study:  Rate-of-retum  carriers  may  use 
30  percent  of  local  switching  costs  as  a 
proxy  in  shifting  line  port  costs  to  the 
common  line  category,  or  may  conduct 
a  cost  study  based  on  geographically- 
averaged  costs  to  be  submitted  in 
support  of  the  tariff  filing  relying  on  the 
cost  study.  A  carrier  may  rely  on  a  cost 
study  for  subsequent  tariff  filings.  (No. 
of  respondents:  12;  hours  per  response 
40  hours;  total  aimual  burden:  480 
hours),  h.  Establishment  of  TIC  Caps: 
NECA  is  required  to  establish  for 
carriers  that  participated  in  the  NECA 
pool  during  the  tariff  year  ending  June 
30, 2001,  an  individual  carrier  dollar 
limit  based  on  its  traffic  volumes  and 
the  TIC  rate  for  the  twelve-month  period 
ending  Jime  30.  2001.  Each  carrier  that 
was  not  in  the  pool  during  the  tariff  year 
ending  on  June  30.  2001.  must 
determine  its  TIC  limit  and  report  it  to 
NECA  for  purposes  of  administering 
future  pool  membership  changes.  (No. 
of  respondents:  1186;  hours  per 
response:  .13  hom^;  total  annual 
burden:  2.6  hours),  i.  Optional  tariff 
filings:  Rate-of-return  carriers  may,  at 
their  option,  establish  the  following 
local  switching  and  transport  rate 
elements:  a  flat  charge  for  dedicated 
trunk  port  costs;  a  flat  charge  for  the 
costs  of  DSl/voice  grade  multiplexers 
associated  with  terminating  dedicated 
trunks  at  analog  switches;  a  per-minute 
charge  for  shared  trunk  ports  and  any 
associated  DSl/voice  grade  multiplexer 
costs;  a  flat  charge  for  the  costs  of  trunk 
ports  used  to  terminate  dedicated  trunks 
on  the  serving  wire  center  side  of  the 
tandem  switch;  individual  charges  for 
multiplexer  costs  associated  with 
tandem  switches;  and  a  per-message  call 
setup  charge.  (No.  of  respondents:  12; 
hoiu-s  per  response:  93  hours;  total 
annual  burden:  1116  hours),  j.  GSF 
allocation:  Beginning  July  1,  2002,  rate- 
of-retiun  carriers  that  use  general 
purpose  computers  to  provide  non- 
regulated  billing  and  collection  services 
are  required  to  allocate  a  portion  of  their 
general  purpose  computer  costs  to  the 
billing  and  collection  categcMy,  which 
will  require  them  to  determine  general 
piupose  computer  investment.  Carriers 
may  use  the  general  purpose  computer 
investment  amoimt  they  develop  for  a 
period  of  three  years.  (No.  of . 
respondents:  600;  hom-s  per  response: 
20  hours;  total  annual  burden:  12,000 
hours). 

The  Commission  will  use  the 
information  collected  to  determine 
whether  and  to  what  extent  non-price 
cap  or  rate-of-retum  carriers  providing 
the  data  are  eligible  to  receive  universal 
service  support.  The  Commission  will 
use  the  tariff  data  to  make  sure  that  rates 


are  just  and  reasonable,  as  required  by 
section  201(b)  of  the  Act.  Obligation  to 
respond:  Mandatory.  Public  reporting 
burdens  for  the  collections  of 
information  are  as  noted  above.  Send 
comments  regarding  the  burden 
estimates  or  any  other  aspect  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  DC  20554. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  02-8844  Filed  4-11-02;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  OIMB 
Review;  Comment  Request 

agency:  Federal  Deposit  Insiuance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  FDIC  hereby  gives  notice  v 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  information  collection  system 
described  below. 

Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Certification  of  Compliance 
with  Mandatory  Bars  to  Employment. 

OMB  Number:  3064-0121. 

Annual  Burden 

Estimated  annual  number  of 
respondents:  248. 

Estimated  time  per  response:  10 
minutes. 

Average  annual  burden  hoiJrs:  41.34 
hours. 

Expiration  Date  of  OMB  Clearance: 
May  31.  2002. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

FDIC  Contact:  Tamara  R.  Manly,  (202) 
898-7453,  Office  of  the  Executive 
Secretary,  Room  F-4058,  Federal 
Deposit  insurance  Corporation,  550  17th 
Street  NW.,  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
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May  13,  2002  to  both  the  OMB  reviewer 
and  the  FDIC  contact  listed  above. 

ADDRESSES:  hiformation  about  this 
submission,  including  copies  of  the 
proposed  collection  of  information,  may 
be  obtained  by  calling  or  writing  the 
FDIC  contact  listed  above. 

SUPPLEMENTARY  INFORMATION:  Prior  to  an 
offer  of  employment,  job  applicants  to 
the  FDIC  must  sign  a  certification  that 
they  have  not  been  convicted  of  a  felony 
or  been  in  other  circumstances  that 
prohibit  persons  from  becoming 
employed  by  or  providing  services  to 
the  FDIC. 

Dated:  April  8,  2002. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  02-8855  Filed  4-11-02;  8:45  ami 

BILLING  COOe  8714-01-P 


Federal  Deposit  Insurance  Corporation. 

Valerie  J.  Best. 

Assistant  Executive  Secretary. 

[FR  Doc.  02-9100  Filed  4-10-02;  2:36  pm) 

8ILUNG  COOe  671401 M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:07  a.m.  on  Tuesday,  April  9.  2002. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's  corporate, 
supervisory,  and  resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  James 
E.  Gilleran  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Director  John 
D.  Hawke,  Jr.  (Comptroller  of  the 
Currency),  and  concurred  in  by  Director 
John  M.  Reich  (Appointive),  and 
Chairman  Donald  E.  Powell,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A)(ii),  (c)(9)(B),  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2). 
(c)(4),  (c)(6),  (c)(8),  (c)(9)(A)(ii),  (c)(9)(B). 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington.  DC. 

Dated:  April  10.  2002. 


FEDERAL  HOUSING  HNANCE  BOARD 
[No.  2002-M-3] 

Federal  Home  Loan  Bank  Members 
Selected  for  Community  Support 
Review 

AGENCY:  Federal  Housing  Finance 

Board. 

action:  Notice. 


SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  announcing 
the  Federal  Home  Loan  Bank  (Bank) 
members  it  has  selected  for  the  2002-03 
first  quarter  review  cycle  imder  the 
Finance  Board's  community  support 
requirement  regulation.  This  notice  also 
prescribes  the  deadline  by  which  Bank 
members  selected  for  review  must 
submit  Community  Support  Statements 
to  the  Finance  Board. 
DATES:  Bank  members  selected  for  the 
2002-03  first  quarter  review  cycle  under 
the  Finance  Board's  community  support 
requirement  regulation  must  submit 
completed  Community  Support 
Statements  to  the  Finance  Board  on  or 
before  May  31,2002. 
ADDRESSES:  Bank  members  selected  for 
the  2002-03  first  quarter  review  cycle 
under  the  Finance  Board's  community 
support  requirement  regulation  must 
submit  completed  Community  Support 
Statements  to  the  Finance  Board  either 
by  regular  mail  at  the  Office  of  Policy, 
Research  and  Analysis.  Program 
Assistance  Division,  Federal  Housing 
Finance  Board,  1777  F  Street,  NW.. 
Washington.  DC  20006,  or  by  electronic 
mail  at  FITZGERALDE@FHFB.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emma  J.  Fitzgerald,  Program  Analyst, 
Office  of  Policy,  Research  and  Analysis. 
Program  Assistance  Division,  by 
telephone  at  202/408-2874.  by 
electronic  mail  at 
FITZGERALDE@FHFB.GOV.  or  by 
regular  mail  at  the  Federal  Housing 
Finance  Board,  1777  F  Street,  NW., 
Washington.  DC  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  202/408- 
2579. 
SUPPLEMENTARY  INFORMATION: 

L  Selection  for  Community  Support 
Review 

Section  10(g)(1)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Finance  Board  to  promulgate 


regulations  establishing  standards  of 
community  investment  or  service  Bank 
members  must  meet  in  order  to 
maintain  access  to  long-term  advances. 
See  12  U.S.C.  1430(g)(1).  The 
regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
such  as  the  Bank  member's  performance 
under  the  Community  Reinvestment  Act 
of  1977  (CRA),  12  U.S.C.  2901  et  seq., 
and  record  of  lending  to  first-time 
homebuyers.  See  12  U.S.C.  1430(g)(2). 
Pursuant  to  the  requirements  of  section 
10(g)  of  the  Bank  Act,  the  Finance  Board 
has  promulgated  a  community  support 
requirement  regulation  that  establishes 
standards  a  Bank  member  must  meet  in 
order  to  maintain  access  to  long-term 
advances,  and  review  criteria  the 
Finance  Board  must  apply  in  evaluating 
a  member's  community  support 
performance.  See  12  CFR  part  944.  The 
regulation  includes  standards  and 
criteria  for  the  two  statutory  factors — 
CRA  performance  and  record  of  lending 
to  first-time  homebuyers.  12  CFR  944.3. 
Only  members  subject  to  the  CRA  must 
meet  the  CRA  standard.  12  CFR 
944.3(b).  All  members,  including  those 
not  subject  to  CRA,  must  meet  the  first- 
time  homebuyer  standard.  12  CFR 

944.3(c). 

Under  the  rule,  the  Finance  Board 
selects  approximately  one-eighth  of  the 
members  in  each  Baiik  district  for 
community  support  review  each 
calendar  quarter.  12  CFR  944.2(a).  The 
Finance  Board  will  not  review  an 
institution's  community  support 
performance  until  it  has  been  a  Bank 
member  for  at  least  one  year.  Selection 
for  review  is  not.  nor  should  it  be 
construed  as.  any  indication  of  either 
the  financial  condition  or  the 
community  support  performance  of  the 
member. 

Each  Bank  member  selected  for 
review  must  complete  a  Community 
Support  Statement  and  submit  it  to  the 
Finance  Board  by  the  May  31.  2002 
deadline  prescribed  in  this  notice.  12 
CFR  944.2(b)(l)(ii)  and  (c).  On  or  before 
April  26,  2002,  each  Bank  will  notify 
the  members  in  its  district  that  have 
been  selected  for  the  2002-03  first 
quarter  community  support  review 
cycle  that  they  must  complete  and 
submit  to  the  Finance  Board  by  the 
deadline  a  Community  Support 
Statement.  12  CFR  944.2(b)(2)(i).  The 
member's  Bank  will  provide  a  blank 
Community  Support  Statement  Form, 
which  also  is  available  on  the  Finance 
Board's  web  site:  WWW.FHFB.GOV. 
Upon  request,  the  member's  Bank  also 
will  provide  assistance  in  completing 
the  Commimity  Support  Statement. 

The  Finance  Board  has  selected  the 
following  members  for  the  2002-03  first 
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quarter  community  support  review 
cycle: 


Memtwr 


City 


State 


Federal  Home  Loan  Bank  of  Boston— District  1 


The  Canaan  National  Bank 

Advest  Bank  and  Trust  Company 

Litchfield  Bancorp 

The  Millord  Bank 

NewMil  Bank  

Prime  Bank 

National  Iron  Bank  

The  First  National  Bank  of  Suffield 

Savings  Institute 

Mechank»  Savings  Bank 

Peppereli  Bank  &  Trust 

Oxford  Federal  Credit  Union 

Adams  Co-operative  Bank 

Beverly  Co-operative  Bank  

Capital  Crossing  Bank  

Wainwright  Bank  &  Tmst  

Brookline  Cooperative  Bank  

Chelsea-Provident  Co-operative  Bank 

East  Boston  Savings  Bank  

East  Bridgewater  Savings  Bank  

Fall  River  Five  Cents  Savings  Bank 

The  First  National  Bank  of  Ipswksh 

Marlborough  Co-operative  Bank 

Century  Bank  &  Trust  Company 

Needham  Co-operative  Bank 

Hoosac  Bank 

North  Brookfield  Savings  Bank 

Easton  Cooperative  Bank  

Cape  Cod  Five  Cents  Savings  Bank 

Massachusetts  Cooperative  Bank  

Rockland  Tmst  Company  

Cape  Cod  Bank  and  Trust  Company,  N.A 

Chart  Bank,  A  Cooperative  Bank 

Westt>ank 

UnlBank  for  Savings 

Wllliamstown  Savings  Bank 

St.  Mary's  Bank 

Community  Guaranty  Savings  Bank 

Community  Bank  &  Trust  Company  

Coventry  Credit  Union 

Domestic  Bank,  FSB 

Bank  Rhode  Island 

Home  Loan  and  Investment  Bank,  FSB  .... 
Citizens  Savings  Bank  &  Tmst  Company  .. 


Canaan , 

Hartford  

Litchfield  

Milford 

New  Milford  

Orange  

Salisbury 

Suffield  

Willimantic  

Auburn 

Biddeford 

Mexico 

Adams 

Beverly  

Boston  

Boston  

Brookline  „ 

Chelsea  

East  Boston 

East  Bridgewater 

Fall  River  

Ipswich  

Marlborough  

Medford  

Needham  

North  Adams  

North  Brookfield  . 

North  Easton  

Orleans 

Quincy  

Rockland  

South  Yarmouth  . 

Wattham  

West  Springfield  . 

Whitinsvllle  

Wllliamstown  

Manchester ......... 

Plymouth  

Wolfetx)ro  

Coventry  

Cranston 

Providence  

Warwick 

St.  Johnsbury  


Connecttout. 

Connecticut. 

Connecticut. . 

Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Maine. 

Maine. 

Maine. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

New  Hampshire. 

New  Hampshire. 

New  Hampshire. 

Rhode  Island. 

Rhode  Island. 

Rhode  Island. 

Rhode  Island. 

Vermont. 


Federal  Itome  Loan  Bank  of  New  York— District  2 


UnitedTmstBank 

Morgan  Stanley  Tmst 

The  Provident  Bank  

Hudson  United  Bank 

Atlantk:  Stewardship  Bank 

First  Morris  Bank 

City  National  Bank  of  New  Jersey 

Bergen  Commercial  Bank 

Vista  Bank,  NA 

Mon-Oc  Federal  Credit  Union ..._ 

Yardville  National  Bank 

Hamilton  Savings  Bank 

First  Washington  State  Bank  

The  Bank  of  Gloucester  County  

The  Canandaigua  National  Bank  and  Tmst  Company 

Country  Bank  

Chemung  Canal  Tmst  Company 

National  Bank  of  New  York  City  _ 

New  York  Community  Bank 

Hudson  River  Bank  &  Tmst  Company  

Long  Island  Commercial  Bank 

Rondout  Savings  Bank  


Bridgewater  

Jersey  City  

Jersey  City  

Mahwah 

Midland  Park  

Moms  Township 

Newark  

Paramus 

Phillipsburg 

Toms  River 

Trenton  

Union  City 

Windsor  

Woodbury 

Canandaigua 

Carmel 

Elmira 

Flushing 

Flushing 

Hudson  

Islandia 

Kingston  


New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  York. 
New  York. 
New  York, 
t^w  York. 
New  York. 
New  York. 
New  York. 
New  York. 


18002 


Federal  Register / Vol.  67,  No.  71 /Friday,  April  12.  2002 /Notices 


Federal  Register/Vol.  67,  No.  71 /Friday,  April  12,  2002 /Notices 


18003 


Member 


First  Niagara  Bank  

State  Bank  of  Long  Island  

Eastbank.  N.A  

PattiFlnder  Bank  

The  Pavilion  State  Bank  

Rtiinebeck  Savings  Bank  ....: 

Tioga  State  Bank  

ESL  Federal  Credit  Union 

The  Tupper  Lake  National  Bank 

The  Warwick  Savings  Bank  

Banco  Santander  Puerto  Rkx>  ... 


City 


Lockport 

New  Hyde  Park 

New  YoriJ 

Oswego  

PaviHon 

Rhinebeck  

Spencer  _ 

Rochester 

Tupper  Lake 

Warwkdt 

San  Juan  


FMtoral  Home  Loan  Bank  of  Ptttsburgh— District  3 


County  Bank 

Chelten  Hills  Savings  Bank 

County  Natkjnal  Bank  .': 

Citizens  Trust  Company 

Downington  National  Bank 

Farmers  Natkwal  Bank  of  Emienton  .. 
First  American  Bank  of  Pennsylvania 

Southwest  Bank  

Harleysville  Savings  Bank 

First  National  Bank  of  Pennsylvania  .. 

Wayne  Bank 

The  Honesdale  Natkxial  Bank 

AmeriServ  Financial  

Lebanon  Valley  Famners  Bank  

Luzerne  National  Bank 

Marion  Center  Natk>nal  Bank 

OW  Forge  Bank 

Northwood  Savings  Association  

First  Natwnal  Bank  of  Port  Allegany 
Kishacoquillas  Valley  Natkxial  Bank 

Community  First  Bank,  N.A  

Farmers  Buikling  &  Savings  Bank 

Hamlin  Bank  and  Trust  Company 

Eagle  National  Bank  

Bmceton  Bank 

Mountain  Valley  Bank,  N.A 

Calhoun  County  Bank 

Hamson  County  Bank 

The  Grant  County  Bank 

Unkxi  Bank  of  Tyler  County 

First  Natk)nal  Bank 

The  Terra  Alta  Bank 


Rehoboth  Beach 

Abington  

Clearfield  

Coudersport 

Downington  

Emienton  

Everett  

Greensburg  

Harieysville  

Hermitage 

Honesdale  

Honesdale  

Johnstown  

Lebanon  

Luzerne  

Marion  Center  ... 

OW  Forge  

Philadelphia  

Port  Allegany 

Reedsville 

Reynoldsville  .... 

Rochester  

Smethport 

Upper  Dart>y 

Bruceton  Mills  ... 

Elkins 

Grantsville  

Lost  Creek 

Petersburg 

Sistersville  

St.  Marys  

Terra  AJta  


Federal  Home  Loan  B«ik  of  Attanta— District  4 


Frontier  Nattonal  Bank  

The  Bank  of  Tuscakxjsa  

The  Citizens  Bank  of  WinfiekJ 

Adams  National  Bank  

1st  Natk)nal  Bank  &  Tmst 

American  Bank 

The  Hemando  County  Bank  

Drummond  Community  Bank 

Crystal  River  Bank  

First  National  Bank  of  Pasco 

BankFIRST 

Community  Bank  of  Ftorida  

First  National  Bank  of  South  Florida 

Marine  Bank  of  the  Ftorida  Keys  

First  Nattonal  Bank  of  the  Ftorida  Keys  ... 

FkJelity  Bank  of  Ftorida 

Coconut  Grove  Bank 

The  Intemattonal  Bank 

Peoples  National  Bank 

Peoples  National  Bank 

Secunty  Bank,  N.A 

Enterprise  Nattonal  Bank  of  Palm  Beach 

Independent  Nattonal  Bank 

First  State  Bank  

Prosperity  Bank  of  St.  Augustine 


Sylacauga 

Tuscatoosa 

WinftokJ 

Washington  

Bradenton 

Bradenton 

Brooksville  

Chtofland  

Crystal  River 

Dade  City  

Eustis 

Homestead 

Homestead  

Marathon  

Marathon  

Memtt  Island  

Miami 

Miami 

Ntoeville  

Nicevilte  

North  Lauderdale  . 
North  Palm  Beach 

Ocala  

Sarasota 

St.  Augustine 


State 


NewYori(. 
New  York. 
New  Yori<. 
New  York. 
New  Yori<. 
New  Yoric. 
New  Yorit. 
New  Yoric. 
New  Yori(. 
New  Yort(. 
Puerto  Rteo. 


Delaware. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

West  Virginia. 

West  Virginia. 

West  Virginia. 

West  Virginia. 

West  Virginia. 

West  Virginia. 

West  Virginia 

West  Virginia. 


Alabama. 

Alabama. 

Alabama. 

DC. 

Ftorida. 

Ftorida. 

Florida. 

Florida. 

Florida. 

Ftorida. 

Florida. 

Florida. 

Ftorida. 

Ftorida. 

Florida. 

Florida. 

Florida. 

Ftorida. 

Florida. 

Ftorida. 

FtorkJa. 

Ftorida. 

Florida. 

Florida. 

Ftorida. 


Member 


Republic  Bank 

United  Bank  and  Tnjst  Company  

Guaranty  National  Bank  of  Tallahassee 

Premier  Bank  

Tri-County  Bank  

Citrus  Bank,  N.A 

First  National  Bank  of  Wauchula  

Adel  Banking  Company  

Alma  Exchange  Bank  and  Trust 

FNB  South 

NetBank 

Citizens  Bank  of  Americus 

Athens  First  Bank  and  Trust  Company  .... 

Fidelity  National  Bank  

The  Bankers  Bank  

First  Community  Bank  of  Southwest  Georgia 

Cairo  Banking  Company 

Georgia  Bank  &  Trust  ..._ 

Community  First  Bank 

Nbank  

Community  Bank  and  Trust  

Merchants  and  Farmers  Bank  

Bank  of  Dudley 

Citizens  Bank  and  Taist  Company 

Bank  of  Ellaville 

First  National  Bank  of  Griffin 

Mcintosh  State  Bank 

The  First  National  Bank  

Bank  of  Madison  

Exchange  Bank  

Bank  of  Monticello 

American  Banking  Company  

Heritage  Community  Bank 

The  Tattnall  Bank 

Bryan  Bank  and  Trust 

Northwest  Georgia  Bank 

Rossville  Bank 

West  Central  Georgia  Bank 

First  National  Bank  of  Cherokee 

Allfirst  Bank  

Carrollton  Bank  

FBR  National  Bank  &  Tmst  

Glen  Bumie  Mutual  Savings  Bank 

Hebron  Savings  Bank  

First  Financial  of  Maryland  FCU 

Regal  Bank  &  Tnjst 

Provident  State  Bank  of  Preston  

The  Queenstown  Bank  of  Maryland  

Blue  Ridge  Savings  Bank,  Inc 

Morris  Plan  Bank 

Pari<  Meridian  Bank 

Yadkin  Valley  Bank  and  Tmst  Company 

The  Fidelity  Bank  

Bank  of  Granite ; 

Peoples  Bank .,. 

FNB  Southeast 

Wake  Forest  Federal  S&L  Association 

BB  &  T  of  NC  

First  Federal  Savings  and  Loan  Association  . 
First  Piedmont  F&SL  Association  of  Gaffney 

Horry  County  State  Bank 

Orangeburg  National  Bank  

The  Old  Point  National  Bank  of  Phoebus 

Chesapeake  Bank  

Community  Bank  of  Northem  Virginia  

Citizens  and  Farmers  Bank  


City 


St.  Petersburg  . 
St.  Petersburg  . 

Tallahassee  

Tallahassee 

Trenton  

Vero  Beach  

Wauchula  

Adel  

Alma  

Alma  

Alpliaretta  

Americus  

Athens  

Atlanta  

Atlanta  

Bainbridge  

Cairo 

Calhoun  

Carrollton 

Commerce 

Comelia  

Donalsonville  .. 

Dudley  

Eastman  

Ellaville  

Griffin 

Jackson  

Louisville 

Madison 

Milledgeville  .... 

Monticello  

Moultrie 

Quitman 

Reidsville  

Richmond  Hill  . 

Ringgold  

Rossville  

Thomaston  

Woodstock 

Baltimore  

Baltimore  

Bethesda  

Glen  Bumie  .... 

Hebron 

Luthen/ille 

Owings  Mills  ... 

Preston  

Queenstown  ... 

Asheville  

Buriington  

Chariotte 

Elkin 

Fuquay-Varina 
Granite  Falls  ... 

Newton  

Reidsville  

Wake  Forest  ... 

Wilson 

Charieston 

Gaffney 

Loris 

Orangeburg  .... 

Hampton 

Kilmarnock 

Steriing  

West  Point 


Federal  Home  Loan  Bank  of  Cincinnati— District  5 


Bank  of  Clinton  County,  Inc 

Citizens  Deposit  Bank  of  Ariingtqn,  Inc 

Classic  Bank  

Peoples  B&TC  of  Madison  County 

Citizens  Bank 


Albany  .... 
Ariington  . 
Ashland  .. 

Berea 

Brodhead 


State 


Rorkla. 

Florida. 

Ftorida. 

Fkxkia. 

Florida. 

Florida. 

Florida. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

North  Carolina. 

North  Carolina. 

North  Carolina. 

North  Carolina. 

North  Carolina. 

North  Carolina. 

North  Carolina. 

North  Carolina. 

North  Carolina. 

North  Carolina. 

South  Carolina. 

South  Carolina. 

South  Carolina. 

South  Carolina. 

Virginia. 

Virginia. 

Virginia. 

Virginia. 


Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 


_..    m    'J. 
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Member 


Deposit  Bank  of  Carlisle  

Peoples  State  Bank  

Trj-County  National  Bank 

The  Farmers  National  Bank  of  Danville 

Dixon  Bank 

First  Citizens  Bank 

Fanners  Bank  and  Capital  Tmsf  Company.  Iiic 

Franklin  Bank  &  Trust  Company 

First  National  Bank  &  Trust  Company 

The  Famners  Bank  and  Tmst  Company 

The  Peoples  State  Bank  .„ 

United  Southem  Bank 

Kentucky  Banking  Centers 

First  Federal  Bank 

RepuWk:  Bank  and  Trust  Company 

The  First  National  Bank  of  MayfieW  

Jackson  County  Bank  

The  Farmers  Bank  of  Milton  

Morehead  National  Bank  

Peoples  Bank  &  Trust  Company  

Springfiekl  State  Bank  

Deposit  Bank  of  Monroe  

Peoples  Bank  of  Tompkinsville 

Citizens  Deposit  Bank  &  Trust 

The  Apple  Creek  Banking  Company  

The  First  National  Bank  of  Bellevue 

Community  First  Bank  and  Trust  

The  Clyde  Savings  Bank  Company 

The  Community  Bank  

Dover-Phila  Federal  Credit  Union 

First  Federal  Savings  Bank 

First  Nattonal  Community  Bank  

The  Peoples  Bank  Inc 

The  Genoa  Banking  Company  

The  Richland  Trust  Company 

The  Metamora  State  Bank 

Consumers  National  Bank  

The  Henry  County  Bank  

Home  FS&LA  of  Niles - 

The  Osgood  State  Bank  

Somerville  Natkjpal  Bank 

Champaign  National  Bank  and  Trust 

First  National  Bank  of  Zanesville  

Bank  of  Cleveland 

First  Farmers  and  Merchants  National  Bank  .... 

Citizens  Tri-County  Bank  

Citizens  Bank  

Erwin  l^latk)nal  Bank 

Andrew  Johnson  Bar* 

City  State  Bank  

Unkjn  Planters  Bank  of  the  Lakeway  Area 

Capital  Bank  &  Trust  Company  

The  Bank  of  Nashville 

The  Oakland  Deposit  Bank 

Farmers  Bank 

First  Natk>nal  Bank  of  Pulaski 


City 


Carlisle  

Chaplin  

Corbin 

Danville 

Dixon  

Elizabethtown  . 

Frankfort  

Franklin 

Georgetown  .... 
Georgetown  .... 

Hodgenville 

HopkinsvHIe  .... 
Horse  Cave  .... 

Lexington 

LouisviHe 

MayfieW 

Minon 

Morehead  

Owenton  

Springfiekl  

Tompkinsville  .. 
Tompkinsville  .. 

Vanceburg  

Apple  Creek  ... 

Bellevue 

Celina  

Clyde  

Crooksville 

Dover 

Dover 

East  Liverpool 

Gambler 

Genoa  

MansfieM 

Metamora  

Minerva 

Napoleon  

Niles  

Osgood  

Somerville 

Urt)ana 

ZanesviMe  

Cleveland  

Cokjmbia  

Dunlap  

Elizabethton  ... 

EnMin  

GreeneviHe  .... 

Martin  

Morristown 

rtashville 

Nashville 

Oakland  

Parsons  

Pulaski 


First  Century  Bank  Tazewell 


Federal  Home  Loan  Bank  of  Indianapolis— Ois«rict6 


Community  State  Bank  

Bath  State  Bank  

First  State  Bank  of  Beme  

Monroe  County  Bank  

The  Farmers  &  Merchants  Bank 

The  Farmer  State  Bank  

People's  Trust  Company 

Irwin  UrMon  Bank 

Fountain  Tmsf  Company  

DeMotte  State  Bank 

Peoples  State  Bank  of  Ellettsville 

Integra  Bank 

Bank  of  Gerwva  

Mercantiler  Natk)nai  Bank  of  Indiana 


Avilla  ....'. 

Bath  

Beme 

Bloomington 

Boswell  

Brookston  ... 
Brookville  .... 
Columbus  ... 
Covington  ... 

DeMotte 

Ellettsville  ... 
Evansville  ... 

Geneva  

Hammond  ... 


State 


Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Ohk>. 

Ohio. 

Ohio. 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohio. 

Ohio. 

Ohk). 

Ohk). 

Ohio. 

Ohk). 

Ohk). 

Ohk). 

Ohto. 

Ohk). 

Ohk). 

Ohk). 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tenr>essee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 


Indiana. 
Indiana. 
Indiana. 
Indiana. 
Indiana. 
Indiana. 
Indiana. 
Indiana. 
Indiana. 
Indiana. 
Indiana. 
Indiana. 
Indiana. 
Indiana. 


Member 


Bippus  State  Bank  

Meridian  Security  Insurance  Company 

National  City  Bank  of  Indiana  

Salin  Bank  &  Tmst  Company  

The  National  Bank  of  Indianapolis 

Kentland  Bank 

Farmers  State  Bank 

American  State  Bank  

Peoples  Tmst  Company 

Independence  Bank  

Indiana  Lawrence  Bank 

First  National  Bank  of  Portland 

The  Morris  Plan  Company  of  Terre  Haute,  Inc 

Lake  City  Bank 

Peoples  Loan  &  Tmst  Bank .T 

AWen  State  Bank  

Midwest  Financial  Credit  Union  

Home  Federal  Savings  Bank 

First  National  Bank  of  Michigan 

The  State  Bank  of  Fenton 

Dort  Federal  Credit  Union 

First  Bank,  Upper  Michigan,  NA  

United  Bank  of  Michigan 

MFC  First  National  Bank 

MFC  First  National  Bank 

MFC  First  National  Bank 

Lansing  Automakers  

Farmers  State  Bank  of  Munith 

Royal  Oakland  Community  Credit  Union 

North  Country  Bank  


City 


Huntington  , 

Indianapolis  

Indianapolis  

Indianapolis  

Indianapolis  

Kentland  

Lanesville  

Lawrenceburg  ...... 

Linton 

New  Albany  

North  Manchester 

Portland  

Terre  Haute  

Warsaw  

Winchester  

Alden  

Ann  Arbor 

Detroit 

East  Lansing  

Fenton  

Flint 

Gladstone 

Grand  Rapids 

Houghton 

Iron  Mountain  

Iron  River 

Lansing 

Munith 

Royal  Oak  

Traverse  City 


Federal  Home  Loan  Bank  of  Chicago— District  7 


Anchor  State  Bank 

State  Bank  of  Aubum 

First  State  Bank  of  Beardstown 

Germantown  Tmst  and  Savings  Bank 

The  Bank  of  Cart)ondale 

Highland  Community  Bank  

Uptown  National  Bank  of  Chicago 

Home  State  Bank/National  Association 

Farmers  State  Bank  of  Danforth 

Durand  State  Bank 

First  Community  Bank 

Standard  Bar\k  and  Tmst  Company 

First  Eagle  National  Bank  

Bank  of  Calhoun  County 

The  State  Bank  of  Jerseyville  

First  National  Bank  of  Lacon  

The  Farmers  Bank  of  Liberty 

Banterra  Bank  

Maroa  Forsyth  Community  Bank  

First  Mid-Illinois  Bank  &  Trust 

First  State  Bank  

Citizens  State  Bank  of  Mitford  

Brown  County  State  Bank 

BankOrion  

The  Citizens  National  Bank  of  Paris 

South  Side  Tmst  &  Savings  Bank  

Bank  of  Pontiac 

Princeville  State  Bank 

The  Fanners  National  Bank  of  Propfietstown 

Lakeland  Community  Bank  

Marion  County  Savings  Bank  

The  National  Bank  

Bank  of  Springfield 

First  Community  State  Bank 

Rrst  National  Bank  in  Taylorville  

First  National  Bank  of  Waterioo 

Williamsville  State  Bank  and  Trust  

Hinsbrook  Bank  and  Tmst  

The  Baraboo  National  Bank 

Union  Bank  of  Blair ; 

Qieat  Midwest  Bank,  S.S.B  


Anchor 

Aubum  

Beardstown 

Breese 

Cart)ondale 

Chicago  

Chicago  

Crystal  Lake  

Danforth 

Durand 

Elgin  

Evergreen  Park 

Hanover  Park  

Hardin  , 

Jerseyville 

Lacon 

Liberty 

Marion  

Maroa  

Mattoon  

Mendota  

Milford 

Mount  Sterting  

Orion 

Paris  

Peoria  

Pontiac  

Princeville 

Prophetstown  

Round  Lake  Heights 

Salem  

Savanna 

Springfield  

Staunton  

Taylonfllle  

Waterioo 

Williamsville 

Wilk)wbrook 

Baraboo 

Blair  

Brookfield  


State 


Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 


Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Wisconsin. 

Wisconsin. 

Wisconsin. 
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Member 


First  National  Bank  of  Eagle  River  

Royal  Bank 

State  Bank  of  Ftorence  

Bank  of  Galesville  

First  National  Bank  of  Hartford  

Coulee  State  Bank 

Citizens  State  Bank  of  Loyal 

Bank  of  Luxemburg 

First  Business  Bank  

Columbia  Savings  and  Loan  Association 

Citizens  Bank  of  Mukwonago  

First  State  Bank  

S&C  Bank  

First  Bank  Financial  Centre  

Community  Bank  of  Oconto  County  

River  Valley  State  Bank 

River  Bank 

Community  Bank 

Bank  of  Verona  

Marathon  Savings  Bank 

Bank  North  


City 


Eagie  Rivar 

EIroy  

Ftorence  

Galesville 

Hartford  

La  Crosse 

Loyal 

Luxemburg  

Madison 

Milwaukee  

Mukwonago  

New  London  .... 
New  Rk:hmond 
OcorrorrKwoc  .. 
Oconto  Falls  .... 

Rothschild 

Stoddard 

Superior 

Verona  

Wausau  

Wausaukee  


Pectoral  Horn*  Loan  Bank  of  Das  Moinea— District  8 


Uberty  Bank,  FSB 

Citizens  Bank  &  Trust  

City  State  Bank  

Mklwest  Heritage  Bank  FSB 

Iowa  State  Bank 

Peoples  Savings  Bank 

Lee  County  Bank  &  Tmst,  NA  

Grinnell  State  Bank 

Security  State  Bank  

Community  First  Bank 

Great  River  Bank  and  Trust 

Pleasantville  State  Bank  

First  Federal  Bank 

Northeast  Security  Bank  

Farmers  &  Merchants  Savings  Bank 

Eariham  Savings  Bank 

Farmers  Savings  Bank 

First  Trust  and  Savings  Bank  

North  American  State  Bank  

Bremer  Bank  National  Associatton  

Steams  Bank  Canby,  NA 

First  National  Bank  of  Chaska 

Republk:  Bank,  Inc 

Valley  Bank— Dundas  

Bremer  Bank  National  Associatton  

Security  State  Bank  of  Lewiston 

Minnwest  Bank  Luveme 

Premier  Bank  

Security  State  Bank  of  Marine 

Bremer  Bank  Nattonal  Association  

Franklin  National  Bank 

Northeast  Bank  

First  Minnetonka  City  Bank 

Minnwest  Bank  Central 

Farmers  State  Bank 

United  Community  Bank  

Farmers  &  Merchants  State  Bank  

The  Security  State  Bank  of  Pine  Island 

First  National  Bank  and  Trust 

State  Bank  of  Richmond  

Minnesota  First  Credit  and  Savings 

Pine  Country  Bank 

Beacon  Bank 

Bremer  Bank  National  Associatton  

Farmers  &  Merchants  State  Bank  

Liberty  Savings  Bank,  fsb  

Highland  Bank 

Capital  Bank 

First  Integrity  Bank.  NA 

Central  Bank  


AmoWs  Park 

Belle  Plaine  

Central  City  

Chariton 

Des  Moines 

Elma  

Fort  Madison  

Grinnell  

Independence 

Keosauqua  

LeClaire  

Pleasantville  

Sioux  City 

Sumner 

Waukon  

West  Des  Moines  ... 

West  Unton 

Wheatland 

Belgrade 

Brainerd 

Canby  

Chaska  

Duluth  

Dundas  

International  Falls  ... 

Lewiston  

Luverne  

Maplewood  

Marine  on  St.  Croix 

Marshall  

Minneapolis  

Minneapolis  

Minnetonka  

Montevideo 

New  London  

Pertiam 

Pierz  

Pine  Island  

Pipestone  

Rehmond  

Rocf>ester 

Royalton  

Shorewood  

South  St.  Paul 

Springfiekl  

St.  Ctoud 

St.  Mtohael  

St.  Paul 

Staples  

Stillwater 


State 


Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 
Wisconsin. 


Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 


Member 


Northern  State  Bank  of  Thief  River  Falls,  MN  . 

Community  Bank  Vernon  Center 

Paragon  Bank  

State  Bank  of  Wheaton 

Brenner  Bank  National  Association 

Town  &  Country  State  Bank  of  Winona , 

Bank  of  Advance 

Community  First  Bank  of  Missouri 

Can-oil  County  S&L  Association 

Enterprise  Bank 

Bank  of  Crocker  

First  Midwest  Bank  of  Dexter 

Farmers  &  Merchants  Bank  of  Hale  

Farmers  &  Commercial  Bank 

Exchange  National  Bank  of  Jefferson  City 

Midwest  Independent  Bank 

Bank  Midwest,  N.A 

Union  Bank 

First  Community  Bank 

First  Community  Bank,  Missouri  

Martinsburg  Bank  and  Trust  

Central  Bank  of  Lake  of  the  Ozari^s  

First  Midwest  Bank  of  Poplar  Bluff  

Citizens  Bank  of  Princeton 

Bank  of  Rothville 

Anheuser-Busch  Employees'  Credit  Union 

Citizens  National  Bank  of  Greater  St.  Louis  ... 

Jefferson  Bank  and  Trust  Company 

St.  Louis  Postal  Credit  Union 

First  Community  National  Bank  

American  Steriing  Bank  

Bank  of  Sullivan  

First  Midwest  Bank  of  Carter  County 

West  Plains  Bank  &  Trust  Company  

Bank  of  Weston 

Bank  Center  First 

Bank  of  North  Dakota  

CountryBank,  USA 

Security  First  Bank  of  North  Dakota 

Choice  Financial  Group  

Bremer  Bank  National  Association _ 

American  State  Bank  &  Tnjst  Co.  of  Williston 

Hand  County  State  Bank  

First  National  Bank 

Rushmore  Bank  &  Trust  

The  First  National  Bank  in  Sioux  Falls  


City 


Thief  River  Falls 
Vernon  Center  ... 

Wells 

Wheaton  

Willmar  

Winona  

Advance  

Booneville 

Carrollton 

Clayton  

Crocker  

Dexter 

Hale 

Holden  

Jefferson  City  .... 
Jefferson  City  .... 

Kansas  City  

Kansas  City 

Knob  Noster  

Maiden 

Martinsburg  

Osage  Beach  .... 

Poplar  Bluff 

Princeton  

Rothville  ....„ 

St.  Louis  

SL  Louis  

St.  Louis  

St.  Louis  

Steelville  

Sugar  Creek 

Sullivan 

Van  Buren  

West  Plains  

Weston  

Bismarck 

Bismarck 

Cando  

Center 

Grafton  

Minot 

Williston  

Miller 

Pierre 

Rapid  City 

Sioux  Falls 


Federal  Home  Loan  Bank  of  Dallas — District  9 


Uiion  Bank  of  Benton 

The  First  National  Bank  of  Benyville 

First  Community  Bank 

First  National  Bank 

The  First  National  Bank  of  DeWitt 

Bank  of  England 

First  National  Bank 

First  National  Bank  in  Green  Forest 

Helena  National  Bank  

Commercial  Bank  &  Trust 

First  National  Bank  and  Tmst  Co.  of  Mountain  Home 

Perry  County  Bank 

Simmons  First  National  Bank  

Bank  of  Prescott 

Merchants  and  Planters  Bank 

First  NatkMial  Bank 

Citizens  National  Bank  of  Bossier  City 

Parish  National  Bank 

Catahoula — LaSalle  Bank 

Hbemia  National  Bank  

Guaranty  Bank  &  Trust  Company 

Tensas  State  Bank 

Patterson  State  Bank 

Iberville  Trust  and  Savings  Bank 

Rayne  State  Bank  &  Trust  Company  


Benton 

Berryville  ....: 

Conway  

De  Queen  

DeWitt 

England  

Glenwood  

Green  Forest  .... 

Helena  

Monticello  

Mountain  Home 

Perryville 

Pine  Bluff 

Prescott  

Sparkman  

Arcadia  

Bossier  City 

Covington  

Jonesville 

New  Orieans  .... 

New  Roads  

Newellton 

Patterson  

Plaquemine  

Rayne 


State 


Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

North  Dakota. 

North  Dakota. 

North  Dakota. 

North  Dakota. 

North  Dakota. 

North  Dakota. 

North  Dakota. 

South  Dakota. 

South  Dakota. 

South  Dakota. 

South  Dakota. 


Arttansas. 

Art<ansas. 

Ari^ansas. 

Arkansas. 

Arkansas. 

Art<ansas. 

Aricansas. 

Ari^ansas. 

Artcansas.- 

Aricansas. 

Arionsas. 

Artcansas. 

Artmnsas. 

Ari(ansas. 

Aricansas. 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana. 
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Member 


Teche  Bank  &  Trust  Company  

Bank  of  Sunset  and  Tmst  Company 

Washington  State  Bank  

Citizens  Bank  

Bank  of  Kilmidiael  

Peoptes  Bank 

Bank  of  Morton 

Merchants  and  Planters  Bank 

First  National  Bank  of  Wiggins  

Valley  National  Bank 

Lea  County  State  Bank 

Bank  of  the  Rio  Grande -• 

White  Sands  Federal  Credit  Union  .. 

Bank  of  the  Southwest 

Bank  of  Texas 

The  First  Natk)nal  Bank  of  Bryan  .... 
First  Bank  and  Tmst  of  ChiWress  .... 

Founders  National  Bank  

Southwest  Bank  of  Fort  Worth 

HomeTown  Bank,  N.A  

Gruver  State  Bank  

First  State  Bank 

Hull  State  Bank  

Industry  State  Bank 

The  First  Natkjnal  Bank  of  Refugio 


City 


St.  Martinville 

Sunset  

Washington  .. 

Columbia  

Kilmk:hael  

IttendenhaH  ... 

Morton  

Raymond  

Wiggins 

Espanola  

Hobbs  

Las  Cruces  ... 
Las  Cmces  ... 

Roswell 

Austin  

Bryan 

Childress  

DaHas  

Fort  Worth  ... 
Galveston  .... 

Gruver  

Hawkins 

Hull  

Industry 

Refugk) 


State 

Louisiana. 

Louisiana. 

Louisiana. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

New  Mexk». 

New  Mexk». 

New  Mexk». 

FMtorai  Home  Lo«i  B«»k  o»  Topeto-Otetrict  10 


Cheyenne  Mountain  Bank 

Peoples  National  Bank,  N.A 

FirstBank  of  Cherry  Creek 

FirstBank  of  Denver > 

The  Bank  of  Cherry  Creek,  N.A 

Union  Bank  &  Tmst 

Mesa  Nattonal  Bank 

FirstBank  of  Cotorado 

FirstBank  of  South  Jeffco 

Labette  County  State  Bank 

Unk>n  State  Bank 

The  Baxter  State  Bank 

Community  Bank 

First  Natkmal  Bank >• 

Citizens  State  Bank 

Citizens  State  Bank  and  Tmst  Company 

The  First  National  Bank  of  Hutchinson,  Kansas 

Brotherhood  Bank  &  Tmst  Company 

Security  Natwnal  Bank 

Peoples  Bank  &  Tmst  Company  

First  Neodesha  Bank  - 

Hilterest  Bank  

Grant  County  Bank  

Unkjn  State  Bank 

ComerBank,  N.A 

Pony  Express  Community  Bank 

Battle  Creek  State  Bank  

First  Natk)nal  Bank 

Columbus  Bank  and  Tmst  Company 

Fremont  NatkKial  Bank  

Fullerton  f^tkjna'  Bank 

Thayer  County  Bank  

First  Natkjnal  Bank  and  Tmst  Company  of  Kearney 

Unk>n  Bank  &  Tmst  Company  

McCook  National  Bank  

Adams  Bank  &  Tmst 

First  Westroads  Bank 

Metro  Health  Servwes  Federal  Credit  Union 

Mutual  First  Federal  Credit  Unkxi 

Omaha  State  Bank 

First  Natkjnal  Bank  In  Ord  

First  Natwnal  Bank 

Stanton  Natkjnal  Bank  

Farmers  &  Merchants  State  Bank  

Home  National  Bank 

American  State  Bank 


Cotorado  Springs  

Cotorado  SJirings  

Denver 

Denver 

Denver 

Denver  

Grand  Junctton 

Lakewood  

Littleton 

Attamont  

Arkansas  City 

Baxter  Springs 

Chapman  

Derby 

Gridley  

Hiawattia  

Hutchinson  

Kansas  City  

Manhattan  

McPherson  

Neodesha  

Overland  Park  

Ulysses 

Untontown  

WinfiekJ 

St.  Joseph  

Battle  Creek  •*.• 

Beemer ,..•. • 

Columbus  

Fremont  

Fulterton  

Hebron 

Kearney 

Lincoln  

McCook  

Ogallala 

Omaha ....,.•. 

Omaha 

Omaha 

Omaha 

Ord  

Schuytor • 

Stanton ~ » 

Wayne  • 

BlackweH  

Broken  Bow 


New.  Mextoo. 

New  Mextoo. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 


Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Cotorado. 

Cotorado. 

Cotorado. 

Cokxado. 

Cotorado. 

Cotorado. 

Cotorado. 

Cotorado. 

Colorado. 

Kansas. 

Kansas. 

Ksmsas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Missouri. 

Nebraska. 

Nebraska. 

Nebraska. 

hiebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

r^ebraska. 

Nebraska. 

rtebraska. 

Nebraska. 

(Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Oklahoma. 

Oklahoma. 
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Member 


An/est  Bank 

The  First  Nattonal  Bank  in  Durant 

First  United  Bank  and  Tmst  Company  

Central  National  Bank  &  Tmst  Company  

The  Farmers  and  Merchants  NB  of  Falrview 

Security  First  National  Bank  

Landmaric  Bank  Company,  N.A  

First  Fidelity  Bank  

LirKX>ln  National  Bank  

Southwestern  Bank 

Pauls  Valley  National  Bank 

Pfoneer  Bank  &  Tmst  Company 

First  United  Bank  

First  State  Bank  in  Temple  

Citizens  Bank  of  Tulsa 

First  Farmers  National  Bank 


City 


Duncan  

Durant 

Durant 

Enid  

Fain/iew 

Hugo 

Madill  

Oklahoma  City 
Oklahoma  City 
Oklahoma  City 
Pauls  Valley  ... 

Ponca  City 

Sapulpa  

Temple  

Tulsa 

Waurika  


Federal  Home  Loan  Bank  of  San  Francisco— District  11 


Johnson  Bank  Arizona 

Wells  Fargo  Bank  Arizona,  N.A 

First  Bank  of  Beverty  Hills,  FSB  

North  State  National  Bank  

Foothill  Independent  Bank  

Imperial  Capital  Bank 

City  National  Bank  

Gold  Country  National  Bank  

Addison  Avenue  Federal  Credit  Union 

Mid  Valley  Bank  

North  Valley  Bank  

The  Mechantos  Bank  

TTie  Bank  of  Hemet 

Trans  Pacific  National  Bank 


Rrst  Fidelity  Investment  and  Loan 
Bank  of  American  California,  NA  .. 

Bank  of  the  West  

First  Financial  Credit  Unton  

Nevada  State  Bank 


Phoenix  

Phoenix  

Calabasas  

Chico  

Glendora 

La  Jolla 

Los  Angeles  ... 

Marysville  

Palo  Alto 

Red  Bluff  

Redding  -.....'..... 

Richmond  

Riverside  

San  Francisco 
Santa  Barbara 

Tustin 

Walnut  Creek  . 
Walnut  Creek  . 
West  Covlna  ... 
Las  Vegas  


Federal  Home  Loan  Bank  of  Seattle— District  12 


Bank  of  Hawaii 

D.L.  Evans  Bank  

Citizens  Bank  &  Tmst  Company 

Rrst  Interstate  Bank 

Wells  Fargo  Bank  Wyoming,  N.A  

Bank  of  Bridger 

Citizens  State  Bank  of  Choteau 

State  Bank  &  Tmst  Company  

Rrst  National  Bank  of  Fairfield  

Rrst  Security  Bank  of  Malta 

Rrst  Citizens  Bank  of  Poison 

Rrst  State  Bank  of  Thompson  Falls  

Ruby  Valley  National  Bank  

Bank  of  the  Rockies,  N.A 

Whitefish  Credit  Union  Association 

O.S.U.  Federal  Credit  Unton 

The  Merchants  Bank 

Community  Bank 

State  Employees  Credit  Unton 

Bames  Banking  Company  

Cache  Valley  Bank 

Peoples  Bank 

Pend  Oreille  Bank ~ 

Inland  Northwest  Bank 

Sound  Credit  Unton 

Claris  County  School  Emptoyees  Credit  Unton 
Shoshone  First  Bank 


Honolulu 

Buriey  

Big  Timber : 

Billings  

Billings  

Bridger 

Choteau 

Dillon  

Fairtield 

Malta 

Poison 

Thompson  Fails 

l:nn  Bridges  

White  Sulphur  Springs 

Whitefish , 

Corvallis .-. 

Gresham 

Joseph  

Salem  

Kaysville  

Logan  

Lynden 

Newport 

Spokane  

Tacoma  

Vancouver  

Cody 


State 


Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 
Oklahoma. 


Arizona. 

Arizona. 

California. 

California. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Nevada. 


Hawaii. 

Idaho. 

Montana. 

Montana. 

Montana. 

Montana. 

Montana. 

Montana. 

Montana. 

Montana. 

Montana. 

Montana. 

Montana. 

Montana. 

Montana. 

Oregon. 

Oregon. 

Oregon. 

Oregon. 

Utah. 

Utah. 

Washington. 

Washington. 

Washington. 

Washington. 

Washlngta-^. 

Wyoming. 
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n.  Public  Conuneiits 

To  encourage  the  submission  of 
public  comments  on  the  commimity 
support  performance  of  Bank  members, 
on  or  before  April  26,  2002.  each  Bank 
will  notify  its  Advisory  Council  and 
nonprofit  housing  developers, 
community  groups,  and  other  interested 
parties  in  its  district  of  the  members 
selected  for  conunimity  support  review 
in  the  2002-03  first  quarter  review 
cycle.  12  CFR  944.2(b)(2)(ii).  In 
reviewing  a  member  for  community 
support  compliance,  the  Finance  Board 
will  consider  any  public  comments  it 
has  received  concerning  the  member.  12 
CFR  944.2(d).  To  ensure  consideration 
by  the  Finance  Board,  comments 
concerning  the  community  support 
performance  of  members  selected  for  the 
2002-03  first  quarter  review  cycle  must 
be  delivered  to  the  Finance  Board  on  or 
before  the  May  31.  2002  deadline  for 
submission  of  Community  Support 
Statements. 

By  the  Federal  Housing  Finance  Board. 

Dated:  March  22,  2002. 
|ame>  L.  Bothwell, 
Managing  Director. 

(FR  Doc.  02-7531  Filed  4-11-02;  8:45  am) 
BiujNO  cooc  nv-oi-r 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  AcquisltkNis  by,  and 
Margan  of  Bank  Holding  ConH>anlas 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C  1843).  Unless  otherwise 


noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  6,  2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Hometown  Community  Bancorp, 
Inc.,  Morton,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Hometown  Independent  Bancorp,  Inc., 
Morton,  Illinois,  and  thereby  indirectly 
acquire  voting  shares  of  Morton 
Community  Bank.  Morton.  Illinois. 

2.  Schaumburg  Bancshares,  Inc., 
Hinsdale.  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Schaumburg  Bancorporation,  Inc.. 
Schaumburg.  Illinois,  and  thereby 
indirectly  acquire  voting  shares  of 
Heritage  Bank  of  Schaumburg, 
Schaiunburg,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  8,  2002. 
Robert  deV.  Frieraon, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  02-8852  Filed  4-11-02;  8:45  am] 

nUJNO  CODE  S210-01-S 


FEDERAL  TRADE  COMMISSION 
[FltoNo.0110153] 

Obstetrics  and  Gynecology  Medical 
Corporation  of  Napa  Valley,  et  al.; 
Analyaia  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACnON:  Proposed  consent  agreement. 


SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order— embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  May  6,  2002. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  15&-H,  600 


Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Kundig,  FTC  Western  Regional 
Office,  901  Market  St.,  Suite  570,  San 
Francisco,  CA.  94103.  (415)  848-5188. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  Section  2.34  of  the 
Commission's  rules  of  practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
April  5,  2002),  on  the  World  Wide  Web, 
at  "http://www.ftc.gov/os/2002/ 
index.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NW..  Washington.  DC.  20580. 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
.  159-H,  600  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
e-mail  messages  directed  to  the 
following  e-mail  box: 
consentagreement@ftc.gov.  Such 
comments  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  section 
4.9(b)(6)(ii)  of  the  Commission's  rules  of 
practice,  16  CFR  4.9(b)(6)(ii)). 


Anal3rsi8  of  Agreement  Containing 
Consent  Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  with  Obstetrics  &  Gynecology 
Medical  Corp.  of  Napa  Valley  and  its 
shaieholdors  (collectively  "OGMC"  or 
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"proposed  respondents")  containing  a 
proposed  consent  order.  The  proposed 
order  settles  charges  that  OGMC 
violated  Section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45,  by 
facilitating  or  implementing  agreements 
among  its  members  to  fix  prices  and 
other  terms  of  dealing  with  payors,  and 
to  refuse  to  deal  with  payors  except  on 
collectively-determined  terms.  The 
proposed  consent  order  has  been  placed 
on  the  public  record  for  30  days  to 
receive  comments  bom  interested 
persons.  Comments  received  during  this 
period  will  become' part  of  the  public 
record.  After  30  days,  the  Commission 
will  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  the  proposed  order 
final. 

The  purpose  of  this  analysis  is  to 
&cilitate  public  comment  on  the 
proposed  order.  The  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order,  or  to  modify  their  terms 
in  any  way.  Further,  the  proposed 
consent  order  has  been  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  the  proposed 
respondents  that  they  violated  the  law 
or  that  the  facts  alleged  in  the  complaint 
(other  than  jurisdictional  facts)  are  true. 

The  Complaint 

The  allegations  in  the  Conmiission's 
proposed  complaint  are  summarized 
below. 

Respondent  OGMC  is  a  for-profit 
corporation  and  a  single-specialty 
independent  practice  association 
("IPA")  composed  of  virtually  all  of  the 
OB/GYNs  with  active  medical  staff 
privileges  at  the  two  general  acute  care 
hospitals  in  Napa  County,  California. 
OGMC's  physicians  had  been  members 
of  Napa  Valley  Physicians  ("NVP"),  a 
multispecialty  IPA  in  Napa  Coimty.  An 
IPA  is  a  vehicle  through  which 
physicians  can  contract  with  health 
plans  to  provide  services  to  health  plan 
enrollees.  At  times,  physicians  who 
participate  in  IP  As  share  the  risk  of 
financial  loss  with  other  participants  if 
the  total  costs  of  services  provided  to 
patients  exceed  the  anticipated  volume 
of  service.  NVP  was  such  a  risk-sharing 
IPA.  As  is  typical  of  such  IPAs,  NVP 
also  provided  quality  assurance  and 
utilization  review. 

Beginning  in  1998,  NVP's  OB/GYNs 
became  dissatisfied  with  the  level  and 
timeliness  of  reimbursement  from  NVP. 
The  OB/GYNs  resigned  from  NVP,  and 
then  in  February  2000,  formed  OGMC  to 
promote,  among  other  things,  their 
collective  economic  interests  by 
ncreasing  their  negotiating  power  with 


NVP.  Prior  to  the  formation  of  OGMC, 
and  continuing  into  2001,  these  OB/ 
GYNs  agreed  among  themselves  to 
refuse  to  contract  individually  with 
NVP  or  any  health  plan.  During  this 
time,  the  OB/GYNs  also  agreed  on  the 
fees  they  would  charge,  and  to  boycott 
NVP  to  coerce  it  to  meet  their  fee 
demands.  As  a  consequence  of  the 
proposed  respondents'  conduct,  NVP 
did  not  have  sufficient  OB/GYNs  to 
serve  adequately  the  HMO  enrollees 
under  NVP's  HMO  contracts.  NVP 
ceased  doing  business  in  early  2001, 
and  some  health  plans  discontinued 
providing  HMO  coverage  in  Napa 
County. 

OGMC  did  not  engage  in  any  activity 
that  might  justify  collective  agreements 
on  the  prices  its  members  would  accept 
for  their  services.  For  example,  the  OB/ 
GYNs  have  not  clinically  or  financially 
integrated  their  practices  to  create 
efficiencies  sufficient  to  justify  their  acts 
and  practices.  The  proposed 
respondents'  actions  Lave  restrained 
price  and  other  forms  of  competition 
among  OB/GYNs  in  Napa  Coxmty, 
California,  and  thereby  harmed 
consumers  (including  health  plans, 
employers,  and  individual  consumers) 
by  increasing  the  prices  for  physician 
services. 

The  Proposed  Consent  Order 

The  proposed  order  is  designed  to 
prevent  recurrence  of  the  illegal 
concerted  actions  alleged  in  the 
complaint,  while  allowing  the  OB/GYNs 
to  engage  in  legitimate  joint  conduct. 
The  core  prohibitions  of  the  proposed 
order  are  contained  in  Paragraph  n. 
Paragraph  il.A  prohibits  the  proposed 
respondents  from  entering  into, 
participating,  or  facilitating:  (1)  Any 
agreement  to  negotiate  on  behalf  of  any 
physicians  with  any  payor  or  provider; 
(2)  any  agreement  to  deal  or  refuse  to 
deal  with  any  payor  or  provider;  or  (3) 
any  agreement  regarding  any  term  on 
which  any  physicians  deal,  or  are 
willing  to  deal,  with  any  payor  or 
provider. 

Paragraph  n.B  prohibits  the  proposed 
respondents  from  attempting  to  engage 
in  a  violation  of  Paragraph  Il.A. 
Paragraph  II.C  prohibits  them  from 
encouraging,  suggesting,  advising, 
pressuring,  inducing,  or  attempting  to 
induce  any  person  to  engage  in  any 
action  that  would  be  prohibited  if  the 
person  were  subject  to  the  order. 

A  proviso  to  Paragraph  II  allows  the 
proposed  respondents  to  engage  in 
conduct  (including  collectively 
determining  reimbursement  and  other 
terms  of  contracts)  that  is  reasonably 
necessary  to  operate  any  "qualified  risk- 
sharing  joint  arrangement"  or  "qualified 


clinically-integrated  joint  arrangement." 
As  defined  in  the  proposed  order,  a 
"qualified  risk-sharing  joint 
arrangement"  must  satisfy  two 
conditions.  First,  all  physician 
participants  must  share  substantial 
financial  risk  through  the  arrangement.  ^ 
(The  definition  of  financial  risk-sharing 
tracks  the  discussion  of  that  term 
contained  in  the  1996  FTC/DOJ 
Statements  of  Antitrust  Enforcement 
Policy  in  Health  Care.)  Second,  any 
agreement  on  prices  or  terms  of 
reimbursement  must  be  reasonably 
necessary  to  obtain  significant 
efficiencies  through  the  joint 
arrangement. 

A  "qualified  clinically-integrated  joint 
arrangement"  is  defined  as  one  in  which 
the  physicians  undertake  cooperative 
activities  to  achieve  efficiencies  in  the 
delivery  of  clinical  services,  without 
necessarily  sharing  substantial  financial 
risk.  (This  definition  also  reflects  the 
analysis  contained  in  the  1996  FTC/DOJ 
Statements  of  Antitrust  Enforcement 
Policy  in  Health  Care.)  Under  this 
analysis,  participating  physicians  must 
establish  a  high  degree  of 
interdependence  and  cooperation 
through  their  use  of  programs  to 
evaluate  and  modify  their  clinical 
practice  patterns,  in  order  to  control 
costs  and  assure  the  qualify  of  physician 
services  provided.  In  addition,  any 
agreement  on  prices  or  terms  of 
reimbursement  must  be  reasonably 
necessary  to  obtain  significant 
efficiencies  through  the  joint 
arrangement. 

Paragraph  III  of  the  proposed  order 
requires  OGMC  to  dissolve.  The 
remaining  provisions  of  the  proposed 
order  impose  obligations  on  the 
proposed  respondents  with  respect  to 
facilitating  OGMC's  dissolution; 
distributing  the  order  and  complaint  to 
specified  persons;  and  reporting 
information  to  the  Commission.  The 
order  terminates  20  yedrs  after  it  issues. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  02-8860  Filed  4-11-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disaasa  Control  and 
Prevention 

[60Day-02-40] 

Propoaad  Data  Collactiona  Sutimitted 
for  Public  Comment  and 
Recommandationa 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Aime 
O'Connor.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 


Respondents 


MS-D24.  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Proiect 

The  National  Breast  and  Cervical 
Cancer  Early  Detection  Program 
(NBCCEDP)— New— The  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 
Centers  for  Disease  Control  and 
Prevention  (CDC).  The  NBCCEDP  was 
established  in  response  to  the 
Congressional  Breast  and  Cervical 
Cancer  Mortality  Prevention  Act  of  1990 
to  provide  early  detection,  breast  and 
cervical  cancer  screening  services  for 
imder-served  women.  The  CDC 
proposes  to  aggregate  breast  and  cervical 
cancer  screening,  diagnostic  and 
treatment  data  fi^om  NBCCEDP  grantees 
at  the  state,  territory  and  tribal  level 
These  aggregated  data  will  include 
demographic  information  about  women 
served  through  funded  programs.  The 
proposed  data  collection  will  also 
include  infrastructure  data  about 
grantee  management,  public  education 
and  outreach,  professional  education, 
and  service  delivery. 

Breast  cancer  is  a  leading  cau^  of 
cancer-related  death  among  American 
women.  The  American  Cancer  Society 
estimates  that  203,500  new  cases  will  be 
diagnosed  among  women  in  2002,  and 
39,600  women  will  die  of  this  disease. 
Mammography  is  extremely  valuable  as 
an  early  detection  tool  because  it  can 
detect  breast  cancer  well  before  the 
woman  can  feel  the  lump,  when  it  is 
still  in  an  early  and  more  treatable  stage. 


Women  older  than  age  40  that  receive 
annual  mammography  screening  reduce 
their  probability  of  breast  cancer 
mortality  and  increase  their  treatment 
options. 

Although  early  detection  efforts  have 
greatly  decreased  the  incidence  of 
invasive  cervical  cancer  during  the  last 
four  decades,  an  estimated  13.000  new 
cases  will  be  diagnosed  in  2002  and 
4,100  women  will  die  of  this  disease. 
Papanicolaou  (Pap)  tests  effectively 
detect  precancerous  lesions  in  addition 
to  invasive  cervical  cancer.  The 
detection  and  treatment  of  precancerous 
lesions  can  prevent  nearly  all  cervical 
cancer-related  deaths. 

Because  breast  and  cervical  cancer 
screening,  diagnostic  and  treatment  data 
are  already  collected  and  aggregated  at 
the  state,  territory  and  tribal  level,  the 
additional  bvirden  on  the  grantees  will 
be  small,  hnplementation  of  this 
program  will  require  grantees  to  report 
a  minimum  data  set  electronically  to  the 
CDC  on  a  semi-annual  basis.  The 
program  will  require  grantees  to  report 
infrastructm*  data  to  the  CDC  aimually 
using  a  web-based  system.  Information 
collected  will  be  used  to  obtain  more 
complete  breast  and  cervical  cancer 
data,  promote  public  education  of 
cancer  incidence  and  risk,  improve  the 
availability  of  screening  and  diagnostic 
services  for  under-served  women, 
ensure  the  quality  of  services  provided 
to  women,  and  develop  outreach 
strategies  for  women  that  are  never  or 
rarely  screened  for  breast  and  cervical 
cancer.  There  are  no  costs  to 
respondents. 


State,  territorial  and  tribal  grantees 
Total 


Number  of  re- 
spondents 


71 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den per  re- 
sponse (in 
hours) 


11 


Total  burden 
(in  hours) 


2.343 


2,343. 


Dated:  April  2.  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-8849  Filed  4-11-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Diaaaaa  Control  and 
Pievention 

[Program  Announcement  02003] 

Community-Based  Participatory 
Prevention  Research;  Notice  of 
Availability  of  Funds;  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  2002  funds  for  the  Office 
of  Extramural  Prevention  Research 
which  address  the  "Healthy  People 
2010"  focus  area.  Educational  and 
Community-Based  Programs  was 
published  in  the  Federal  Register  on 


February  21,  2002,  (Volume  67,  No.  35. 
pages  8020-8024].  The  notice  is 
amended  as  follows: 

Some  inconsistencies  remain  between 
the  latest  PHS  Form  398  (Rev.  05/01) 
and  Program  Annoimcement  02003  on 
page  limits  and  information  to  be 
included  in  various  sections.  The 
following  constitutes  the  resolution  of 
these  discrepancies: 

"Section  E.  Content,  2.  Application" 
of  Program  Annoimcement  02003  refers 
to  "the  narrative."  The  narrative  should 
consist  of  items  A  to  D  in  the  Research 
Plan  outlined  on  PHS  Form  398.  This 
agrees  with  items  a  to  c  in  "Section  E. 
Content,  2.  Applications"  of  Program 
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Announcement  02003.  In  accordance 
with  the  instructions  provided  for  the 
Research  Plan  on  PHS  Form  398.  this 
narrative  is  not  to  exceed  25  single- 
spaced  pages,  printed  on  one  side,  with 
Vz-inch  margins,  and  standard  size  fonts 
0  or  12  points). 

The  remaining  items  d  to  h  from 
''Section  E.  Content,  2.  Applications"  of 
Program  Announcement  02003   ■ 
correspond  to  the  following  sections 
identified  in  the  Table  of  Contents  for 
PHS  Form  398: 

1.  Item  d  should  be  include  i  as  part 
of  the  section  entitled  "Description, 
Performance  Sites,  and  Personnel"  (See 
Note  1). 

2.  Item  e  should  be  included  as  part 
of  the  section  entitled  "Description, 
Performance  Sites,  and  Persoimel"  (See 
Note  1). 

3.  Item  f  should  be  included  as  a 
separate  section  after  the  section  on 
"Resomces"  and  should  be  labeled  as 
"Item  f."  There  is  no  corresponding 
section  in  PHS  Form  398  for  this  item. 

4.  Item  g  should  be  included  as  part 
of  the  section  entitled  "Description, 
Performance  Sites,  and  Personnel"  (See 
Note  1). 

5.  Item  h  should  be  included  in 
4ppropriate  sections  identified  in  the 
Table  of  Contents  for  PHS  Form  398. 

The  "detailed  first  year's  budget" 
should  be  included  in  the  section 
entitled  "Detailed  Budget  for  Initial 
Budget  Period."  Budget  projections  for 
up  to  two  additional  years  of  support 
should  be  included  in  the  section 

intitled  "Entire  Proposed  Period  of 
URport."  If  applicable,  budgets 
ertaining  to  consortiimi/contractual 
arrangements  should  be  included  in  the 
section  entitled  "Budgets  Pertaining  to 
Consortium/Contractual  Arrangements." 
I  Note  one:  Pay  close  attention  to  the 
detailed  instructions  provided  for 
"Description,  Performance  Sites,  and 
Personnel"  in  the  Instructions  for  PHS  398 
(Rev.  05/2001)  entitled  "Application  for  a 
Public  Health  Service  Grant  PHS  398:  U.S. 
Department  of  Health  and  Human  Services, 
Public  Health  Service  Grant  Application 
(PHS  398)." 

Dated:  April  8.  2002. 
Sandra  R.  Maiming, 

CGFM.  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Ptevention  (CDC).  ^ 

|FR  Doc.  02-8863  Filed  4-11-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocketNo.02N-0112] 

Agency  Information  Collection 
Acth^ities;  Proposed  Collection; 
Comment  Request;  Regulations  Under 
the  Federal  Import  Milit  Act 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
reporting  and  recordkeeping 
requirements  in  implementing  the 
Federal  Import  Milk  Act  (FIMA). 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  June  11,  2002. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  nimiber  foimd  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520)  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 


public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  dociunent. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
biuxlen  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Regulations  Under  the  Federal  Import 
Milk  Act  (21  CFR  Part  1210)  (OMB 
Control  No.  0910-0212) — Extension 

FIMA  (21  U.S.C.  141-149)  provides 
that  milk  or  cream  may  be  imported  into 
the  United  States  oiily  by  the  holder  of 
a  valid  import  milk  pemiit.  Before  such 
permit  is  issued:  (1)  All  cows  from 
which  import  milk  or  cream  is  produced 
must  be  physically  examined  and  foimd 
healthy;  (2)  if  the  milk  or  cream  is 
imported  raw,  all  such  cows  must  pass 
a  tuberculin  test;  (3)  the  dairy  farm  and 
each  plant  in  which  the  milk  or  cream 
is  processed  or  handled  must  be 
inspected  and  found  to  meet  certain 
sanitary  requirements;  (4)  bacterial 
coimts  of  the  milk  at  the  time  of 
importation  must  not  exceed  specified 
limits;  and  (5)  the  temperature  of  the 
milk  or  cream  at  time  of  importation 
must  not  exceed  50  °F.  The  regulations 
in  21  CFR  1210.15  require  that  dairy 
farmers  and  plants  maintain 
pasteurization  records.  The  regulations 
in  21  CFR  1210.22  require  that  each 
container  of  milk  or  cream  imported 
into  the  United  States  bear  a  tag  with 
the  product  type,  pemiit  number,  and 
shipper's  name  and  address. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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Table  l.— Estimated  Annual  Reporting  Burden^ 


FDA  Form  No. 


FDA  1815/Per 
mits  granted  on 
certificates 

FDA  1993/Appli- 
cation  of  permit 

FDA  1994/Tuber- 
culin  test 

FDA  1995/Ptiys- 
ical  examina- 
tion of  cows 

FDA  199€/Sani- 
tary  Inspection 
of  dairy  farms 

FDA  1997/Sani- 
tary  inspections 
of  plants 

Total 


21  CFR  Section 


1210.23 
1210.20 
1210.13 

1210.12 

1210.11 

1210.14 


No.  of  Respondents 


8 
8 
1 


Annual  Frequency 
per  Response 


1 
1 
1 

1 

200 
1 


Total  Annual 
Responses 


8 
8 
1 

1 

1,800 

8 


Hours  per  Response 


0.5 
0.5 
1 


1.5 
2.0 


Total  Hours 


4 
4 
1 


2.400 


16 
2,426 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  ttiis  collection  of  information. 

Table  2.— Estirmted  Annual  Recordkeeping  Burden^ 


21  CFR  Section 


1210.15 


No.  of  Recordkeepers 


Annual  Frequency 
per  Recordkeeping 


1 


Total  Annual 
Records 


Hours  per  Reccrdkeeper 


.05 


Total  Hours 


•  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


These  estimates  are  based  on  the 
number  of  current  permit  holders  and 
the  nimiber  of  inquiries  that  FDA  has 
received  regarding  requests  for 
applications  in  the  next  3  years. 

No  burden  has  been  estimated  for  the 
tagging  requirement  in  §  1210.22 
because  the  information  on  the  tag  is 
either  supplied  by  FDA  (permit  number) 
or  is  disclosed  to  third  parties  as  a  usual 
and  customary  part  of  the  shipper's 
normal  business  activities  (type  of 
product  and  shipper's  name  and 
address).  Under  5  CFR  1320.3(c)(2).  the 
public  disclosure  of  information 
originally  supplied  by  the  Federal 
Government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public  is 
not  a  collection  of  information.  Under  5 
CFR  1320.3(b)(2).  the  time,  effort,  and 
financial  resources  necessary  to  comply 
with  a  collection  of  information  are 
excluded  from  the  burden  estimate  if 
the  reporting,  recordkeeping,  or 
disclosure  activities  needed  to  comply 
are  usual  and  customary  because  they 
would  occur  in  the  normal  course  of 
activities.  The  Secretary  of  Health  and 
Human  Services  has  the  discretion  to 
allow  Form  FDA  1815.  a  duly  certified 
statement  signed  by  an  accredited 
official  of  a  foreign  government,  to  be 
submitted  in  Ueu  of  Forms  FDA  1994 
and  1995. 


Dated:  April  5.  2002. 
^fa^ga^et  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[PR  Doc.  02-8840  Filed  4-11-02;  8:45  am] 

BtLUNO  COOE  4iai>-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Drug  Manufacturing  inspectiona; 
Public  Worlohopa;  Correction 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  workshops; 
correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  March  29,  2002  (67  FR 
15210).  The  document  announced  a 
series  of  workshops  to  discuss  the 
application  of  a  systems-based  approach 
to  drug  manufacturing  inspections.  The 
docimient  was  published  with  an 
inadvertent  error.  This  document 
corrects  that  error. 

FOR  FURTHER  MFORMATION  CONTACT: 
Doris  B.  Tucker,  Office  of  Policy  (HF- 
27).  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD 
20857. 


SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
02-7579.  appearing  on  page  15210  in 
the  Federal  Register  of  Friday,  March 
29,  2002,  the  following  correction  is 
made: 

1.  On  page  15211.  in  the  first  colunm, 
in  the  fifth  line  from  the  bottom  and 
also  in  the  last  line  of  the  docimient 
"http:/www.fda.gov.cder/calendar"  is 
corrected  to  read  "http:/www.fda.gov/ 
cder/ workshop  .htm. 

Dated:  April  5.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-8839  Filed  4-11-02;  8:45  am) 
aaiMG  CODE  4iao-oi-s 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Raaourcaa  and  Sarvicaa 
Administration 

HRSA  AIDS  Advisory  Commtttss; 
NoUcs  of  Masting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conmiittee  Act 
(Public  Law  92^63),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduledto  meet 
during  the  month  of  May  2002. 

Name:  HRSA  AIDS  Advisory  Committee 
(HAAC). 

Date  and  Time:  May  30.  2002;  8:30  a.m.- 
5  p.m.;  May  31.  2002;  8:30  a.m.-3:30  p.m. 


^^^r%    I  KT- 
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Place:  Capital  Hilton.  1001  16th  Street, 
NW.,  Washington,  DC  20036,  Telephone: 
(202)  393-1000. 

The  meeting  is  open  to  the  public. 

Agenda:  Agenda  items  for  the  meeting 
include  a  discussion  of  HIV  prevention  and 
care  linkages  with  the  Centers  for  Disease 
Control  and  Prevention's  Advisory 
Committee  on  HIV  and  STD  Prevention, 
program  updates,  and  coordination  and 
collaboration  with  other  Federal  agencies 
including  the  Substance  Abuse  and  Mental 
Health  Services  Administration  (SAMHSA). 

Anyone  requiring  further  information 
should  contact  Shelley  Gordon,  HIV/ AIDS 
Bureau,  Parklawn  Building,  Room  16C-26, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  telephone  (301)  443-9684. 

Dated:  April  5,  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination, 

[FR  Doc.  02-8842  Filed  4-11-02;  8:45  am] 

BILUNG  COOE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

White  House  Initiative  on  Asian 
Americans  and  Pacific  islanders, 
President's  Advisory  Commission; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
le  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  conduct  a 
public  meeting  during  the  month  of  May 
2002. 


1 


Name:  President's  Advisory  Commission 
on  Asian  Americans  and  Pacific  Islanders 
(AAPIs). 

Date  and  Time:  May  1,  2002;  1  p.m.-4:30 
p.m.  EDT.  May  2.  2002;. 12:30  p.m.-5:30  p.m. 
EDT. 

Location  .'Marriott  Wardman  Park.  22660 
Woodley  Road,  NW.,  Washington,  DC  20008. 

The  meeting  is  open  to  the  public. 

The  President's  Advisory  Commission  on 
AAPIs  will  conduct  a  public  meeting  on  May 
1,  2002,  from  1  p.m.  to  4:30  p.m.  EDT 
inclusive,  and  subsequent  meeting  on  May  2, 
2002,  from  12:30  p.m.-5:30  p.m.  inclusive. 

Agenda  items  will  include,  but  will  not  be 
limited  to:  testimony  from  community 
organizations  and  individuals;  testimony 
from  federal  agencies;  reports  emd 
recommendations  from  Conunissioners; 
administrative  tasks;  deadlines;  and 
upcoming  events. 

The  purpose  of  the  Commission  is  to 
advise  the  President  on  issues  facing  Asian 
Americans  and  Pacific  Islanders. 

Requests  to  address  the  Commission 
should  be  made  in  writing  and  should 
include  the  name,  address,  telephone  number 
and  business  or  professional  affiliation  of  the 
interested  party.  Individuals  or  groups 
addressing  similar  issues  are  encouraged  to 
combine  comments  and  present  through  a 
single  representative.  The  allocation  of  time 
for  remarks  may  be  adjusted  to  accommodate 
the  level  of  expressed  interest.  Written 
requests  should  be  faxed  to  (301)  443-0259. 

Anyone  who  has  interest  in  joining  any 
portion  of  the  meeting  or  who  requires 
additional  information  about  the  Commission 
should  contact:  Mr.  Erik  F.  Wang,  Office  of 
the  White  House  Initiative  on  AAPIs, 
Parklawn  Building,  Room  10-42,  5600 
Fishers  Lane,  Rockville,  MD,  20857. 
Telephone  (301)  443-2492.  Anyone  who 
requires  special  assistance,  such  as  sign 
language  interpretation  or  other  reasonable 
accommodations,  should  contact  Mr.  Wang 
no  later  than  April  22.  2002. 


Dated:  April  5,  2002. 
lane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  02-8841  Filed  4-11-02;  8:45  am) 

BILLING  COOE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sut>stance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

ACTION:  Notice  of  funding  availability. 

summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
"Treatment  (CSAT)  announces  the 
availability  of  FY  2002  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA),  including  Part  I, 
Grant  Program  to  Provide  Treatment 
Services  for  Family,  Juvenile,  and  Adult 
Treatment  Drug  Courts,  and  Part  II, 
General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activity 


Grants  Program  to  Provide  Treatment  Services 
for  Family,  Juvenile,  and  Adult  Treatment  Drug 
Courts. 


Application  deadline 


June  19,  2002 


Est.  funds  FY 
2002 


$10,000,000 


Est.  number  of 
awards 


25 


Project  period 


3  years. 


The  actual  amoimt  available  for  the 
award  may  vary,  depending  on 
unanticipated  program  requirements 
and  the  number  emd  quality  of 
applications  received.  FY  2002  fimds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  imder  Public  Law  No.  106- 
310.  SAMHSA's  policies  and 
procedures'  for  peer  review  and 
Advisory  Cotmcil  review  of  grant  and 
cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2, 1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 


(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from: 

National  Clearinghouse  for  Alcohol 
and  Drug  Information  (NCADI),  P.O. 
Box  2345,  Rockville,  MD  20847-2345, 
Telephone:  1-800-729-6686. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
Worid  Wide  Web  Home  Page:  http:// 
www.sanihsa  .gov. 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 


activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Substance  Abuse 
Treatment  (CSAT)  announces  the 
availability  of  Fiscal  Year  2002  funds  to 
expand  and/or  enhance  drug  and 
alcohol  treatment  services  (referred  to  as 
substance  abuse  treatment  services)  in 
support  of  Treatment  Drug  Courts  that 
have  begtm  operating  no  later  than 
September  30,  2002.  It  is  estimated  there 
will  be  about  17  awards  for  Family 


I?-J I     D. 
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Treatment  Drug  Courts;  and  8  awards 
for  Juvenile  or  Adult  Treatment  Drug 
Courts. 

Eligibility:  Public  and  domestic 
private  non-profit  entities  may  apply. 
For  example,  the  following  may  apply: 
States  and  local  governments;  Indian 
Tribes  and  tribal  organizations;  courts; 
community^based  organizations;  and 
faith  based  organizations.  All  providers 
of  substance  abuse  treatment  services 
involved  in  the  proposed  project  must 
be  in  compliance  with  local,  city, 
county  and/or  State  licensing, 
accreditation,  and/or  certification 
requirements,  and  must  have  been 
delivering  substance  abuse  treatment 
services  for  at  least  two  years  prior  to 
the  submission  date  of  the  application. 

Availability  of  Funds:  Approximately 
$10,000,000  will  be  available  in  FY 
2002.  The  average  award  is  expected  to 
range  fi-om  $300,000  to  $400,000  in 
costs  (direct  and  indirect)  each  year. 
Awards  in  years  2  and  3  will  be  made 
subject  to  continued  availability  of 
funds  to  SAMHSA/CSAT,  and  progress 
achieved  by  the  grantee. 

Period  of  Support:  An  award  may  be 
requested  for  a  project  period  of  up  to 
3  years. 

Criteria  for  Review  and  Funding: 
General  Review  Criteria:  Competing 
applications  requesting  funding  imder 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criteria.  Additional  award  criteria 
specific  to  the  programmatic  activity 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.243. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 

Bruce  Fry,  ].D.,  CSAT/SAMHSA, 
Rockwall  n.  Suite  740,  5600  Fishers 
Lane,  Rockville.  MD  20857,  (301)  443- 
0128, 

E-Mail:  bfry®sainhsa.gov. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak,  Division  of  Grants  Management, 
OPS/SAMHSA,  Rockwall  n.  6th  floor, 


5600  Fishers  Lane,  Rockville,  MD 
20857,  (301)  443-9666. 

E-Mail:  shudak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2002  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  fecilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Apphcations 
submitted  in  response  to  the  FY  2002 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regxilations 
at  45  CFR  Part  100.  E.0. 12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 


than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to: 

Division  of  Extramural  Activities, 
Policy,  and  Review,  Substance  Abuse 
and  Mental  Health  Services 
Administration,  Parklawn  Building, 
Room  17-89,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

The  due  date  for  State  review  process 
recommendations  isno  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
jdoes  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  April  5.  2002. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
[FR  Doc.  02-8843  Filed  4-11-02;  8:45  am) 

BtLUNO  COOe  4162-20-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

SutMtance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2002  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACnON:  Notice  of  funding  availability. 


summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  FY  2002  funds  for  grants 
for  the  following  activity.  This  notice  is 
not  a  complete  description  of  the 
activity;  potential  applicants  must 
obtain  a  copy  of  the  Guidance  for 
Applicants  (GFA),  including  Part  I, 
Competitive  Renewal  for  the  Grants  to 
Support  Consumer  and  Consumer 
Supporter  Technical  Assistance  Centers, 
and  Part  0.  General  Policies  and 
Procedures  Applicable  to  all  SAMHSA 
Applications  for  Discretionary  Grants 
and  Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 
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Activity 


Competitive  Renewal  for  the  Grants  to  Support  Consumer  and  Consumer 
Supporter  Technical  Assistance  Centers. 


Application  dead- 
line 


May  21.  2002 


Est.  funds 
FY  2001 


$1,820,000 


Est.  numt>er 
of  awards 


Project  period 


1  year. 


The  actual  amount  available  for  the 
award  may  vary,  depending  on 
unanticipated  program  requirements 
and  the  number  and  quality  of 
applications  received.  FY  2002  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  No.  106- 
310.  SAMHSA's  policies  and 
procedures  for  peer  review  and 
Advisory  Council  review  of  grant  and 
cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2,  1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  docimientation 
and  forms.  Application  kits  may  be 
obtained  from:  Knowledge  Exchange 
Network,  P.O.  Box  42490,  Washington, 
DC  20015, 800-789-2647. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
Worid  Wide  Web  Home  Page:  http:// 
www.samhsa.gov. 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Mental  Health 
Services  (CMHS),  annoimces  the 
availability  of  fiscal  year  (FY)  2002 
funds  to  supplement  and  extend  the  five 
existing  Consumer  and  Consumer 
Supporter  Technical  Assistance  Centers. 
The  purpose  of  these  technical 
assistance  centers  is  to  develop  and 
implement  activities  that  assist  in  the 
improvement  of  mental  health  service 
systems  at  the  State  and  local  levels.  In 
addition,  the  technical  assistance 
centers  are  responsible  for  providing 
technical  assistance  and  support  to  the 
24  grantees  imder  the  Statewide 
Consumer  Network  Grant  Program. 

The  President's  proposed  fiscal  year 
2003  budget  does  not  include  funding 
for  the  Consumer  and  Consimier 
Supporter  Technical  Assistance  Centers. 


In  order  to  continue  current  activities 
while  the  applicant  transitions  to  other 
funding  sources,  and  to  avoid  any 
detrimental  effects  during  the  transition 
period,  CMHS  is  issuing  this  GFA  to 
continue  funding  of  the  existing  centers 
for  one  additional  year. 

Eligibility:  Because  this  GFA  is  to 
support  a  phaseout  of  this  grant 
program,  only  the  currently  funded 
three  consumer  and  two  consumer 
supporter  technical  assistance  centers 
may  apply.  These  include  the  Consumer 
Orgeinization  and  Networking  Technical 
Assistance  Center  (CONTAC),  located  in 
Charleston,  West  Virginia;  National 
Empowerment  Center  (NEC),  located  in 
Lawrence,  Massachusetts;  National 
Mental  Health  Consumers'  Self-Help 
Clearinghouse,  located  in  Philadelphia, 
Pennsylvania;  National  Consumer 
Supporter  Technical  Assistance  Center 
at  die  National  Mental  Health 
Association  (NMHA),  located  in 
Alexandria,  Virginia;  and  National 
Consimier  Supporter  Technical 
Assistance  Center  at  the  National 
Alliance  for  the  Mentally  111  (NAMI), 
located  in  Arlington,  Virginia. 

Availability  of  Funds:  In  FY  2002, 
approximateiy  $1,820,000  will  be 
available  for  all  awaids  imder  this 
announcement  and  for  the  Alternatives 
Conference.  Each  of  the  five  technical 
assistance  centers  may  apply  for  the 
same  amount  (direct  and  indirect)  as  its 
third  year  award  (September  2000).  The 
actual  level  of  awards  will  depend  on 
the  availability  of  appropriated  funds 
and  the  applicant's  budget  justification. 

Period  of  Support 

The  award  may  be  requested  for  one 
year. 

Criteria  for  Review  and  Funding 

General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 


Availability  of  funds  will  also  be  an 
award  criteria.  Additional  award  criteria 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.243. 

Program  Contact:  For  questions 
concerning  program  issues,  contact:  Risa 
S.  Fox,  5600  Fishers  Lane,  Rockville, 
MD  20857,  (301)443-3653, 
rfox@samhsa.gov. 

For  questions  regarding  grants 
management  issues,  cpntact:  Steve 
Hudak,  Division  of  Grants  Management, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  5600  Fishers 
Lane  13-103,  Rockville,  MD  20857, 
(301)  443-9666,  E-Mail: 
sh  udak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  state  and  local  health 
officials  apprized  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  activity  is  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provid    a  smoke-free  workplace  and 
promt   .  the  non-use  of  all  tobacco 
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products.  In  addition.  Public  Law  103- 
227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  2002  activity  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building.  Room  17-89.  5600 
Fishers  Lane.  Rockville.  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  April  9.  2002. 
Richard  Kopanda. 
Executive  Officer.  SAMHSA. 
[FR  Doc.  02-8972  Filed  4-11-02;  8:45  am) 
nUJNG  COOC  41S2-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4730-N-15] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homslsss 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 


ACnON:  Notice. 


summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
DATES:  April  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262. 
451  Seventh  Street,  SW..  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  niunber  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  imderutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  annoimcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  April  4,  2002. 
Johii  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 
[FR  Doc.  02-8748  Filed  4-11-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Availability  of  ttie  Rnal 
Environmental  Impact  Statement  for 
the  proposed  White  River 
Amphitheatre,  Mucideshoot  Indian 
Reservation,  King  County,  WA 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice. 


summary:  This  notice  advises  the  public 
that  the  Bureau  of  bidian  Affairs  (BIA) 
intends  to  file  a  Final  Environmental 
Impact  Statement  (FEIS)  for  the 
proposed  White  River  Amphitheatre 
with  the  U.S.  Environmental  Protection 
Agency  (EPA),  and  that  the  FEIS  is  now 
available  for  final  public  review.  The 
proposed  BIA  action  is  to  take  into  trust 
the  land  upon  which  the  Muckleshoot 
Indian  Tribe  (Tribe)  proposes  to 
construct  and  operate  a  20,000  seat 
amphitheatre,  llie  purpose  of  the 


proposed  action  is  to  meet  the  needs  for 
an  economically  competitive  performing 
arts  center  for  the  greater  Seattle- 
Tacoma  concert  market  and  a  place  for 
cultiiral,  educational  and  community 
events  for  the  Tribe.  The  FEIS  was 
prepared  cooperatively  among  the  BIA. 
EPA.  U.S.  Army  Corps  of  Engineers 
(Corps)  and  Washington  Department  of 
Transportation  (WSDOT),  with  the  BIA 
acting  as  the  lead  agency  imder  the 
coiut  order  in  United  States  ex  rel. 
Citizens  for  Safety  &•  Environment  v.  Bill 
Graham  Enterprises,  Inc.,  No.  C97- 
1775C  (W.D.  Wash.,  April  17, 1998). 
DATES:  Comments  on  the  Final 
Environmental  Impact  Statement  are 
due  on  or  before  May  13,  2002.  A 
Record  of  Decision  will  be  issued  after 
May  13.  2002. 

ADDRESSES:  You  may  mail  or  hand  carry 
written  comments  to  Stanley  Speaks, 
Portland  Regional  Director,  Bureau  of 
Indian  Affairs,  911  N.E.  11th  Avenue. 
Portland,  Oregon  97232-4169. 

Copies  of  this  FEIS  may  be  obtained 
from  June  Boynton,  NEPA  Coordinator. 
Bureau  of  Indian  Affairs.  Northwest 
Region,  at  (503)  231-6749;  or  from  Dean 
Torkko,  EIS  Coordinator,  Washington 
State  Department  of  Transportation,  at 
(206)  440-4520,  or  via  e-mail  at 
torkkod@wsdot.wa.gov.  Copies  of  the 
FEIS  have  already  been  sent  to  all 
agencies  and  individuals  who 
participated  in  the  scoping  process  or 
public  hearings,  who  commented  on  the 
Draft  EIS  (DEIS),  or  who  have  already 
requested  copies  of  the  document. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Boynton,  (503)  231-6749. 
SUPPLEMENTARY  INFORMATION:  Two 
federal  actions  are  involved  in  the 
proposed  construction  of  an  outdoor 
amphitheatre  in  the  southeastern 
portion  of  the  Muckleshoot  Indian 
Reservation,  between  the  cities  of 
Auburn  and  Enumclaw.  King  County, 
Washington.  One  is  the  BIA's  decision 
whether  to  take  into  trust  324  acres  of 
tribally  owned  fee  land,  on  which  the 
amphitheatre  would  be  built.  The  other 
is  the  issuance  by  the  Corps  to  the  Tribe 
of  a  wetland  fill  permit  under  section 
404  of  the  Clean  Water  Act  (33  U.S.C. 
1251  et  seq.).  The  Corps  will  rely  on  this 
FEIS  for  their  decision  on  the  404 
permit.  In  addition,  the  FEIS  will  satisfy 
requirements  of  the  Washington  State 
Envirormiental  Policy  Act. 

The  FEIS  presents  a  preferred 
alternative,  no  action  alternative  and 
three  other  alternatives.  The  preferred 
alternative  calls  for  developing 
approximately  71  acres  for  a  20,000  seat 
amphitheatre,  support  facilities  and 
surface  parking,  plus  17  acres  for 
landscaping  and  buffers,  including  a 
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shielding  berm  along  the  southern 
boundary.  The  amphitheatre  would 
have  a  main  stage,  a  10,000  seat  bowl 
with  fixed  seating,  a  grass  berm  for 
informal  lawn  seating  and  an  open  air 
roof  over  the  stage  and  fixed  seating. 
Support  facilities  include  a  ticket  and 
administrative  office,  a  loading  dock,  a 
hospitality  area  for  performers,  a 
restaurant,  cafes,  concession  stands  and 
public  rest  rooms. 

The  no  action  alternative  for  the  BIA 
assumes  that  the  324  acres  would  not  be 
taken  into  trust  and  that  no  new 
highway  access  permits  would  be 
granted  by  the  State  of  Washington.  It 
also  assumes  that  the  amphitheatre 
would  not  be  built  at  any  other 
proposed  site.  The  partially  constructed 
facilities  on  the  site  (see  discussion  of 
site  restoration  alternative  below)  would 
not  be  completed  as  an  amphitheatre, 
though  may  eventually  be  converted  to 
other  uses  in  the  future. 

For  the  purposes  of  the  Corps  Section 
404  Permit,  the  no  action  alternative 
represents  a  "retain  existing  work" 
alternative.  Previously  disturbed 
wetlands  would  be  restored,  but  some 
buffers  would  not,  and  compensatory 
mitigation  would  not  be  constructed. 

The  three  other  alternatives  include 
■(1)  the  "combined  gravel  quarry" 
alternative,  which  is  an  alternate 
location  where  a  20,000  seat 
amphitheatre  like  that  in  the  preferred 
alternative  would  displace  existing 
gravel  quarrying  operations;  (2)  a  10,000 
seat  alternative  that  would  develop  a 

Eiller  amphitheatre  with  an  open  air 
f  and  support  facilities  similar  to 
se  for  the  preferred  alternative,  but 
with  about  one-half  the  parking 
capacity;  and  (3)  a  site  restoration 
alternative  where  the  partially 
completed  facilities  on  the  site  of  the 
preferred  alternative  would  be  removed 
and  the  site  restored  to  a  condition 
similar  to  its  condition  before 
construction  was  started.  (This 
alternative  is  the  Corps'  no  action 
alternative  for  purposes  of  the  Section 
404  permitting  process,  and  also 
assiunes  that  the  amphitheatre  would 
not  be  constructed  at  any  of  the 
proposed  sites.) 

Ine  environmental  issues  addressed 
in  the  FEIS  include  traffic,  noise,  crime, 
water  quality  and  quantity,  wetlands, 
fish,  wildlife  and  endangered  species, 
geology,  sewage  disposal,  air  quality, 
cultural  resources,  land  use.  socio- 
economics, public  safety,  range  of 
alternatives,  and  cimiulative  impacts. 
All  of  these  issues  were  identified 
during  public  scoping  and  addressed  in 
the  DEIS.  Consultation  under  the 
Endangered  Species  Act  was  completed 
with  the  U.S.  Fish  and  Wildlife  Service 


for  bull  trout  and  with  the  National 
Marine  Fisheries  Service  (NMFS)  for 
Chinook  salmon  after  the  DEIS  was 
issued.  Essential  fish  habitat 
consultation  under  the  Magnuson- 
Stevens  Fishery  Conservation  arid 
Management  Act  was  also  completed 
with  NMFS. 

The  BIA  has  afforded  other 
government  agencies  and  the  public 
ample  opportunity  to  participate  in  the 
preparation  of  this  FEIS.  A  Notice  of 
Intent  to  prepare  the  EIS,  including 
notice  of  a  public  scoping  meeting  to  be 
held  on  July  15, 1998,  was  published  in 
the  Federal  Register  on  July  1, 1998  (63 
FR  35939).  The  public  comment  period 
for  scoping,  including  an  extension,  was 
open  imtil  August  3, 1998.  The  Notice 
of  Availability  for  the  DEIS  was 
published  in  the  Federal  Register  on 
August  27,  1999  (64  FR  46932).  It 
provided  a  60-day  comment  period, 
which  was  later  extended  for  an 
additional  30  days.  A  public  hearing  on 
the  DEIS  was  held  on  September  22, 
1999.  in  Auburn,  Washington. 

Public  Comment  Availability 

Comments,  including  names  and 
home  addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
address  during  regular  business  hours, 
7:30  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Individual 
respondents  may  request 
confidentiality.  If  you  vrish  to  withhold 
your  name  and/or  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
wall  be  honored  to  the  extent  allowed  by 
law.  We  will  not.  however,  consider 
anonymous  comments.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  in    • 
accordance  with  section  1503.1  of  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500  through 
1508),  implementing  the  procedural 
requirements  of  NEPA.  and  the 
Department  of  the  Interior  Manual  (516 
DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM 
8.1. 


Dated:  April  1,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  02-8854  Filed  4-11-02;  8:45  am] 

BILUNG  C006  4310-W7-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-320-1330-P&-24 1  A] 

0MB  Approval  Number  1004-0169; 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  tlie  Paperwork 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  3501  et  seq.).  On 
August  24,  2001,  the  BLM  published  a 
notice  in  the  Federal  Register  (66  FR 
44640)  requesting  comments  on  the 
collection.  The  comment  period  ended 
October  23,  2001.  No  comments  were 
received.  You  may  obtain  copies  of  the 
proposed  collection  of  information  and 
related  explanatory  material  by 
contacting  the  BLM  Information" 
Collection  Clearance  Officer  at  the 
telephone  niunber  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration,  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0169),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Information 
Collection  Clearance  Officer  (WO-630) 
1849  C  St.,  NW.,  Mail  Stop  401  LS, 
Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 
Management,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  our  estimates  of  the 
information  collection  burden, 
including  the  validity  of  the 
methodology  and  assumptions  we  use; 

3.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  iiiformation 
collected;  and 

4.  How  to  minimize  the  information 
collection  burden  on  those  who  are  to 
respond,  including  the  use  of 
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appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Title:  Use  and  Occupancy  Under  the 
Mining  Uws.  43  CFR  3715. 

Olm  Approval  Number:  1004-0169. 

Abstract:  BLM  collects  information 
from  mining  claimants  and  operators  to 
analyze  and  approve  proposed  mining 
development  activities  on  public  lands. 
The  nonform  information  under  43  CFR 
3715  authorizes  BLM  to  manage  the  use 
and  occupancy  on  public  lands  for 
developing  the  mineral  deposits  by 
mining  claimants.  Respondents  are 
mining  claimants  and  operators  of 
prospecting,  exploration,  mining,  and 
processing  operations. 

Form  Number:  None. 

Frequency:  Once. 

Description  of  Respondents: 
Respondents  are  mining  claimants  and 
operators  of  prospecting,  exploration, 
mining,  and  processing  operations. 

Estimated  Completion  Time:  2  hours. 

Annual  Responses:  150. 

Application  Fee  Per  Response:  There 
is  no  filing  fee. 

Annual  Burden  Hours:  300. 

Bureau  Cleamnce  Officer:  Michael  H. 
Schwartz.  (202)  452-5033. 

Dated:  March  6.  2002. 
Michael  H.  Schwartz, 

Bureau  of  Land  Management,  Information 

Collection  Clearance  Officer. 

[FR  Doc.  02-8872  Filed  4-11-02;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-O3»-02-123O-EA] 

Temporary  Closure  of  Public  Lands- 
Recreation  Special  Events:  Nevada, 
Carson  City  Field  Office 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Temporary  closure  of  affected 

public  lands  in  Lyon,  Storey,  Churchill, 

Carson,  Douglas.  Mineral  and  Washoe 

Counties. 

SUyMARY:  The  Bureau  of  Land 
Management,  Carson  City  Field  Office 
(BLM),  announces  the  temporary 
closure  of  selected  public  lands  under 
its  administration  in  Lyon,  Storey, 
Chiirchill,  Carson,  Douglas,  Mineral  and 
Washoe  Counties.  This  action  is  taken  to 
provide  for  public  and  participant  safety 
and  to  protect  adjacent  natural  and 
cultural  resources  during  the  conduct  of 
permitted  special  recreation  events. 

The  Assistant  Manager,  Non- 
Renewable  Resoiirces  annoimces  the 


temporary  closure  of  selected  public 
lands  under  his  administration.  This 
action  is  taken  to  provide  for  public  and 
participant  safety  and  to  protect 
adjacent  natural  and  cultural  resources 
during  the  conduct  of  permitted  special 
recreation  events. 
EFFECTIVE  DATES:  April  through 
November,  2002.  Events  may  be 
canceled  or  rescheduled  at  short  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Hull,  Outdoor  Recreation  Planner, 
Carson  City  Field  Office,  Bureau  of  Land 
Management,  5665  Morgan  Mill  Road, 
Carson  City,  Nevada  89701,  Telephone: 
(775)885-6161. 

SUPPLEMENTARY  INFORMATION:  This 
notice  applies  to  closures  on  and 
adjacent  to  permitted  special  events 
such  as:  Motorized  Off  Highway 
Vehicle,  Mountain  Bike,  Horse 
Endurance  competitive  event  sites  and 
routes.  Competitive  events  (races)  are 
conducted  along  dirt  roads,  trails, 
washes,  and  areas  approved  for  such  use 
through  the  Special  Recreation  Permit 
application  process.  Events  occur  from 
April  throu^  November,  2002.  Closure 
period  is  from  6  a.m.  race  day  until  race 
finish  or  until  the  event  has  cleared 
between  affected  Check  Point  locations; 
approximately  2  to  24  hour  periods.  The 
general  public  will  be  advised  of  each 
event  and  Closure  specifics  via  local 
newspapers  and  mailed  public  letters 
within  seven  (7)  to  thirty  (30)  days  prior 
to  the  running  of  an  event.  Event  maps 
and  information  will  be  posted  at  the 
Carson  City  Field  Office. 

Locations  most  commonly  used  for 
permitted  events  include,  but  are  not 
limited  to: 

1.  Lemmon  Valley  MX  Area— Washoe 

Co.,  T21N  R19E  S8 

2.  Himgry  Valley  Off  Highway  Vehicle 

Area— Washoe  Co.,  T21-23N  R20E 

3.  Pine  Nut  Mountains — Carson, 

Douglas  &  Lyon  Coimties:  T11-16N 
R20-24E 

4.  Virginia  City/Jumbo  Areas — Washoe 

&  Storey  Counties:  T  16-17N  R20- 
21E 

5.  Yerington/Weeks  Areas — Lyon  Co.: 

T12-16N  R23-27E 

6.  Fallon  Area  (Including  Sand  Mtn.) — 

Churchill  Co.:  T14-18N  R27-32E; 

7.  Hawthorne  Area — Mineral  County: 

T5-14NR3iy2-36E 

Marking  and  EfEect  of  Closure 

BLM  lands  to  be  temporarily  closed  to 
public  use  include  the  width  and  length 
of  those  roads  and  trails  identified  as 
the  race  route  by  colorful  flagging,  chalk 
arrows  in  the  dirt  and  directional  arrows 
attached  to  wooden  stakes.  The 
authorized  applicants  or  their 
representatives  are  required  to  post 


warning  signs,  control  access  to,  and 
clearly  mark  the  event  routes  during 
closure  periods. 

Public  uses  generally  affected  by  a 
Temporary  Closure  include:  Road  and 
trail  uses,  camping,  shooting  of  any  kind 
of  weapon  including  paint  ball,  and 
public  land  exploration. 

S{>ectator  and  support  vehicles  may 
be  driven  on  open  roads  only. 
Spectators  may  observe  the  races  from 
specified  locations  as  directed  by  event 
and  agency  officials. 

You  may  obtain  a  map  and  schedule 
of  each  closure  area  at  the  contact 
address. 

Exceptions 

Closiu-e  restrictions  do  not  apply  to 
race  officials,  medical/ rescue,  law 
enforcement,  and  BLM  personnel 
monitoring  the  event. 

Authority:  43  CFR  8364.1  and  43  CFR 
subpart  8372. 

Penalty 

Any  person  failing  to  comply  with  the 
closure  orders  may  be  subject  to 
imprisonment  for  not  more  than  12 
months,  or  a  fine  in  accordance  with  the 
applicable  provisions  of  18  U.S.C.  3571, 
or  both. 

Dated:  March  1.  2002. 
Charles  P.  Pope, 

Assistant  Manager,  Non-Renewable 
Resources. 
[FR  Doc.  02-8874  Filed  4-11-02;  8:45  am) 
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CTEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Liind  Management 
[WY-920-1320-EM,  WYW1 36142] 

Federal  Coal  Lease  Modification,  WY 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Environmental  Assessment  (EA)  and 
Notice  of  Public  Hearing  on  the 
Modification  of  Federal  Coal  Lease 
WYWl  36142  at  the  North  Antelope/ 
Rochelle  Mine  Complex  operated  by 
Powder  River  Coal  Company,  in 
Campbell  County,  WY.         


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
implementing  regulations  and  other 
applicable  statutes,  the  Bvueau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Environmental 
Assessment  (EA)  for  the  modification  of 
Federal  coal  lease  WYWl  36142  in  the 
Wyoming  Powder  River  Basin,  and 
aimoimces  the  scheduled  date  and  place 
for  a  public  hearing  piirsuant  to  43  CFR 
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3432,  3425.3  and  3425.4.  The  EA 
addresses  the  impacts  of  modifying  this 
Federal  coal  lease  and  mining  the 
modification  area  as  a  part  of  the  North 
Antelope/Rochelle  Mine  Complex 
operated  by  Powder  River  CoaJ 
Company,  in  Campbell  Coxmty,  WY. 
The  purpose  of  the  hearing  is  to  solicit 
public  comments  on  the  EA,  the  fair 
market  value  (FMV),  the  maximum 
economic  recovery  (MER),  and  the 
proposed  noncompetitive  offer  of  the 
coal  included  in  the  proposed  lease 
modification.  This  lease  modification  is 
being  considered  for  offer  as  a  result  of 
a  request  received  from  Powder  River 
Coal  Company  on  June  14,  2000.  The 
tract  as  requested  includes  about  19.97 
acres  containing  approximately  2.5 
million  tons  of  Federal  coal  reserves. 
DATES:  A  public  hearing  will  be  held  at 
7  p.m.  MDT,  on  May  14,  2002,  at  the 
BLM,  Casper  Field  Office,  2987 
Prospector  Drive,  Casper,  WY.  Written 
comments  on  the  EA  will  be  accepted 
for  30  days  from  the  date  this  notice  is 
published. 

ADDRESSES:  Please  address  questions, 
comments  or  requests  for  copies  of  the 
EA  to  the  BLM,  Casper  Field  Office. 
Attn:  Mike  Karbs,  2987  Prospector 
Drive,  Casper,  WY  82604;  or  you  may  e- 
mail  them  to  the  attention  of  Mike  Karbs 
at  casper — wymail@blm.gov;  or  fax  them 
to  307-261-7587. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Karbs  or  Nancy  Doelger  at  the 
above  address,  or  phone:  307-261-7600. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
Casper  Field  Office  has  received  a 
request  to  modify  an  existing  Federal 
coal  lease  at  the  North  Antelope/ 
Rochelle  Mine  Complex.  This  mine  is 
operated  by  Powder  River  Coal 
Company,  and  is  located  in  Campbell 
Coimty,  WY,  approximately  20  miles 
southeast  of  Wright.  On  June  14,  2000, 
Powder  River  Coal  Company  filed  an 
application  with  the  BLM  to  modify 
federal  lease  WYW136142  by  adding  the 
following  lands: 

T.  41  N..  R.  70  W.,  6th  PM,  Wyoming 

Section  18:  Lot  6  (NVz)  or  (N'/zNW'ANE'A). 

This  tract  is  adjacent  to  Powder  River 
Coal  Company's  North  Antelope/ 
Rochelle  Mine  Complex  and  includes 
19.97  acres  more  or  less  with  an 
estimated  2.5  million  tons  of  coal.  This 
application  was  filed  as  a  lease 
modification  imder  the  provisions  of  43 
CFR  3432. 

BLM  believes  that  this  lease 
modffication  serves  the  interests  of  the 
U.S.  because  it  allows  for  a  more 
efficient  recovery  of  coal  in  a  narrow  or, 
"neck"  area  of  the  current  lease.  This 
modification  area  is  logically  recovered 


as  a  part  of  the  planned  operations  on 
the  existing  lease,  and  while  this  area 
could  be  recovered  as  part  of  a  later 
competitive  coal  lease  tract,  that  is  not 
a  certainty.  If  this  coal  is  recovered  in 
concert  with  the  existing  lease,  it  would 
result  in  minimal  additional  surface 
disturbance. 

BLM  further  believes  that  there  is  no 
current  competitive  interest  in  the  lands 
proposed  for  lease  modification, 
although  as  noted  above,  this  area  could 
be  recovered  as  part  of  a  later 
competitive  coal  lease  tract,  but  that 
may  or  may  not  occur.  This  lease 
modification  would  not  reduce  the 
competitive  value  of  a  later  competitive 
coal  lease  tract.  Under  the  lease 
modification  process,  the  modified 
lands  would  be  added  to  the  existing 
lease  without  competitive  bidding. 
Before  offering  the  lease  modification 
the  BLM  will  prepare  an  appraisal  of  the 
FMV  of  the  lease.  The  U.S.  would 
receive  FMV  of  the  lease  for  the  added 
lands. 

The  proposed  lease  modification  is 
within  the  mine  permit  area  of  the 
North  Antelope/Rochelle  Mine 
Complex.  No  new  facilities  or 
employees  would  be  needed  to  mine  the 
coal.  Haul  distances  would  not  be 
increased.  If  production  at  the  North 
Antelope/Rochelle  Mine  continues  at 
the  2000  rate  of  70  million  tons  of  coal, 
the  2.5  million  tons  of  coal  included  in 
the  proposed  lease  modification  would 
represent  less  than  one-half  month  of 
production.  The  lands  have  most 
recently  been  studied  under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  as  part  of  the  Powder 
River/Thimdercloud  LBA  EIS  (lease  by 
application  environmental  impact 
statement),  as  well  as  several  earlier 
NEPA  analyses.  The  environmental 
assessment  incorporates  these  existing 
NEPA  analyses.  If  this  tract  is  modified 
into  the  current  lease,  the  new  lands 
must  be  incorporated  into  the  existing 
mining  plans  for  the  North  Antelope/ 
Rochelle  Mine  Complex.  The  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSM)  is  a  cooperating 
agency  in  the  preparation  of  the 
environmental  document  because  it  is 
the  Federal  agency  that  is  responsible 
for  any  required  actions  necessary  to 
incorporate  these  lands  into  the  current 
mining  plan. 

BLM  conducted  scoping  during 
August  2001,  soliciting  specific 
concerns  that  should  be  considered  in 
processing  this  modified  lease 
application,  with  scoping  comments 
accepted  through  September  7,  2001.  A 
NEPA  analysis  addressing  issues 
identffied  or  information  received 
during  this  scoping  period  for  the 


proposed  lease  modification  was 
completed  and  distributed  to  the  public 
on  September  27,  2001.  There  was  a 
public  comment  period  on  the  NEPA 
analysis,  with  comments  accepted  imtil 
November  7,  2001.  A  public  hearing  was 
held  on  October  9,  2001,  at  the  Clarion 
Western  Plaza  Hotel  in  Gillette,  WY,  to 
solicit  public  comment  on  the  NEPA 
analysis,  the  proposed  modification, 
and  the  FMV  and  MER  of  coal  in  the 
proposed  tract.  The  EA  addresses  all  the 
issues  and  information  received  as  a 
result  of  the  scoping  and  the  review  of 
the  NEPA  analysis.  The  EA  was  mailed 
to  all  known  parties  interested  in  this 
action  on  February  14,  2001.  All  written 
comments  received  and  any  additional 
comments  received  at  the  hearing  or  for 
30  days  from  the  date  this  notice  is 
published  will  be  addressed  in  the 
decision  for  this  lease  modification.  In 
addition  to  preparing  the  EA,  BLM  will 
also  develop  possible  stipulations 
regarding  mining  operations,  determine 
the  FMV  of  the  tract,  and  evaluate  MER 
of  the  coal  in  the  proposed  tract  while 
processing  this  lease  modification. 

Comments  on  the  EA,  the  FMV,  the 
MER,  and  the  proposed  noncompetitive 
offer  of  the  coal  included  in  the 
proposed  lease  modification,  as  well  as 
comments  already  received,  including 
names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  address  below  during 
regular  business  hours  (7:45  a.m. -4:30 
p.m.),  Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosiu« 
imder  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  March  28,  2002. 
Phillip  C.  Perlewitz, 

Chief,  Branch  of  Solid  Minerals. 

(FR  Doc.  02-8883  Filed  4-11-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-660-02-1610-DO] 

Propoaad  California  Deaert 
ConaervatkHi  Area  Plan  Amendment 
Palm  Springa-South  Coaat  FMd  Office, 
CalHomla 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  intent. 


SUMMARY:  This  notice  is  an  addendum 
to  the  notice  of  intent  published  Jime 
28,  2000  (pages  39920-39922)  for  the 
Coachella  Valley  Multiple  Species 
Habitat  Conservation  Plan  (CVMSHCP) 
and  California  Desert  Conservation  Area 
(CDCA)  Plan  Amendment.  In 
compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  Federal  Land  Policy 
Management  Act  of  1976  (FLPMA)  and 
the  Code  of  Federal  Regulations  (40  CFR 
1501.7,  43  CFR  1610.2),  notice  is  hereby 
given  that  the  Bureau  of  Land 
Management  (BLM),  in  collaboration 
with  the  Coachella  Valley  Association  of 
Governments  (CVAG),  is  preparing  a 
joint  Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
for  the  CVMSHCP  and  CDCA  Plan 
Amendment.  The  CDCA  Plan 
Amendment  planning  boundary  extends 
beyond  the  CVMSHCP  plaiming 
boimdary  (described  below), 
incorporating  BLM-managed  public 
lands  within  the  Santa  Rosa  Wilderness 
and  public  lands  surrounding  Coyote 
Canyon  in  Riverside  County,  and  those 
portions  of  the  San  Gorgonio  Wilderness 
and  Big  Morongo  Canyon  Area  of 
Critical  Environmental  Concern  (ACEC) 
within  San  Bernardino  County.  The 
CDCA  Plan  Amendment  does  not 
include  lands  within  BLM's  South  Coast 
planning  area. 

The  BLM  invites  the  public  to 
participate  in  this  planning  and  NEPA 
process.  Citizens  are  requested  to  help 
identify  significant  issues  or  concerns  to 
be  addressed  in  the  draft  CDCA  Plan 
amendment  and  to  provide  input  on 
BLM's  proposed  planning  criteria 
described  below  under  9UPPt£MENTAHY 
mfORMATION. 

DATES:  All  comments  received  shall  be 
taken  into  consideration  prior  to 
issuance  of  the  Record  of  Decision. 
Please  submit  any  scoping  or  proposed 
plaiming  criteria  comments  in  writing, 
30-days  from  the  date  of  this  notice  to 
ensure  inclusion  in  the  draft  plan/EIS. 
ADORESStS:  Written  comments  may  be 
forwarded  to  the  following  address:  Mr. 
James  G.  Kenna.  Field  Manager,  Bureau 


of  Land  Management,  Palm  Springs- 
South  Coast  Field  Office,  690  W.  Garnet 
Ave.,  PO  Box  581260,  North  Palm 
Springs.  CA  92258-1260.  Citizens 
submitting  written  comments  will 
automatically  be  included  in  the 
mailing  list  to  receive  an  electronic  copy 
of  the  Draft  CVMSHPC/CDCA  Plan 
Amendment  and  joint  EIS/EIR. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elena  Misquez,  Planning  and 
Environmental  Coordinator,  Bureau  of 
Land  Management,  Palm  Springs-South 
Coast  Field  Office,  telephone  (760)  251- 
4800. 

SUPPLEMENTARY  INFORMATION:  The 
CVMSHCP  planning  boundary 
encompasses  1,205,780  acres  located  in 
the  central  portion  of  Riverside  Coimty, 
California.  The  CVMSHCP  planning 
boundary  generally  is  defined  by  the 
ridgelines  of  the  San  Jacinto,  Santa  Rosa 
and  Little  San  Bernardino  Mountains, 
extending  to  the  Imperial  and  San  Diego 
Coimty  lines  from  the  Cabazon/San 
Gorgonio  Pass  area  in  the  northwest  to 
and  including,  portions  of  the  Salton 
Sea  to  the  southeast.  Approximately  24 
percent  of  the  plaiming  area  consists  of 
BLM-managed  public  lands,  while 
private  lands  total  about  43  percent.  The 
remaining  33  percent  includes  Native 
American.  State  and  other  public  and 
quasi-public  lands. 

The  CDCA  Plan  Amendment  planning 
boundary  extends  beyond  the 
CVMSHCP  planning  boundary, 
incorporating  BLM-managed  public 
lands  within  the  CDCA  boundary  in 
Riverside  County  in  the  vicinity  of 
Coyote  Canyon  and  the  Santa  Rosa 
Wilderness  (Township  8  South,  Ranges 
4  and  5  East),  and  those  portions  of  the 
San  Gorgonio  Wilderness  and  Big 
Morongo  Canyon  ACEC  within  San 
Bernardino  Coimty  (Townships  1  North 
and  1  South,  Ranges  3,  4  and  5  East.). 

Proposals  and  alternatives  (including 
the  "no  action"  alternative)  to  be 
addressed  include  opportunities  for  new 
off-highway  vehicle  open  areas,  wind 
energy  projects,  saleable  minerals 
extraction  and  communication  sites, 
establishment  of  air  quality  and  fire 
management  guidelines  for  the  public 
lands,  identification  of  changes  in  land 
use  classification,  new  ACEC 
designations  and  public  lands  available 
for  disposal,  a  re-evaluation  of  the  wild 
horse  and  burro  program  in  Palm 
Canyon  and  grazing  in  the  Whitewater 
Canyon  allotment,  in  addition  to  the 
multiple  species  conservation  program 
being  considered  for  the  Coachella 
Valley.  To  ensure  the  aforementioned 
proposals  are  in  conformance  with  the 
CDCA  Plan,  an  amendment  to  the  CDCA 
Plan  is  required. 


The  following  types  of  issues  are 
anticipated  to  be  addressed  through  this 
planning  process:  (1)  Recovery  of 
threatened  and  endangered  species  and 
the  avoidance  of  future  listings.  (2) 
identifying  compatible  multiple  uses 
within  and  outside  the  CVMSHCP 
reserve  areas.  (3)  improving  quality  of 
life  in  the  Coachella  Valley  by 
implementing  practices  which  promote 
a  healthy  environment  and  by  providing 
safe  and  enjoyable  recreational 
opportunities,  (4)  designate  routes  of 
travel  for  motorized  vehicle  access,  (5) 
address  management  of  grazing  and 
wild  horse  and  burros  in  the  mountains 
surrounding  the  Coachella  Valley. 

In  compliance  with  43  CFR  1610.4-2. 
the  BLM  requests  public  input  on  the 
following  proposed  planning  criteria, 
which  will  guide  development  and 
establish  "sideboards"  for  preparation 
of  the  CDCA  Plan  Amendment.  Please 
submit  any  comments  in  waiting  to  the 
BLM  address  listed  above  no  later  than 
30  days  from  the  date  of  this  Federal 
Register  notice.  Development  of  the 
CDCA  Plan  Amendment  shall  be 
conducted: 

►  In  compliance  with  all  applicable 
laws,  regulations  and  policies  which 
address  such  pertinent  topics  as  BLM's 
multiple  use  mandate,  valid  existing 
rights,  the  Bureau's  energy  policy, 
ACECs,  threatened  and  endangered 
species,  route  designation,  land  health, 
habitat  and  range  management,  cultural 
resources,  Native  American 
consultation,  water  quality,  air  quality, 
wilderness  and  other  topics. 

►  In  close  coordination  with  the 
local  jurisdictions.  State  and  other 
Federal  agencies  to  ensure  consistency 
with  the  CVMSHCP.  BLM  shall  also 
consider  updating  its  ACEC  and 
Wildlife  Habitat  Management  Plans  to 
ensure  consistency  with  the  CVMSHCP. 

►  To  the  extent  practicable,  without 
revising  proposed  decisions  made 
through  the  Northern  and  Eastern 
Colorado  Desert  Plan. 

►  Considering  relevant  plans  such  as 
Recovery  Plans  prepared  by  the  US  Fish 
and  Wildlife  Service,  the  Agua  Caliente 
Band  of  Cahuilla  Indians  Land 
Management  Plan,  and  other  plans. 

►  Such  that  nothing  in  the  proposed  ' 
plan  amendment  shall  have  the  effect  of 
terminating  any  validly  issued  rights-of- 
way  or  customary  operation, 
maintenance,  repair,  and  replacement 
activities  in  such  rights-of-ways  in 
accordance  with  sections  509(a)  and 
701(a)  of  FLPMA. 

Selection  of  the  preferred  alternative 
will  be  based  on  the  following  proposed 
planning  criteria: 

►  Promote  long-term  recovery  and 
viability  of  native  flora  and  feuna. 
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►  Do  not  unduly  burden  Bureau 
resources  and  funding  capability. 
including  maintenance  activities. 

►  Consider  the  manageability  and 
implementability  of  approved  actions 
relative  to  the  urban/wildland  interface 
and  the  public/private  interface. 

►  Provide  for  multiple-use 
opportunities  on  the  public  lands 
throughout  the  Coachella  Valley 
landscape,  including  recreation  and 
energy-related  projects. 

^  Seek  to  achieve  common  goals  set 
forth  in  the  CVMSHCP,  selection  of  the 
preferred  alternative  shall  be  conducted 
in  close  coordination  with  the  local 
jurisdictions  to  promote  land 
management  consistency,  effectiveness 
and  cost  efficiency  across  jurisdictional 
boundaries. 

An  interdisciplinary  team  of  BLM 
staff  and  contract  specialists  has  been 
assembled  to  work  on  the  plan 
amendment,  representing  the  following 
disciplines:  Wind  energy, 
communications,  socio-economics. 
minerals  management,  lands  and  realty, 
range  management,  recreation,  wildlife, 
botany,  cultural  resources,  air,  water, 
soils,  wilderness,  wild  and  scenic  rivers, 
planning,  NEPA  and  other  disciplines. 

Citizens  who  wish  to  be  actively 
involved  with  development  of  the 
CVMSHCP  and  CDCA  Plan  Amendment 
are  encouraged  to  attend  the  Project 
Advisory  Group  (PAG)  meetings  held 
generally  every  fourth  Thursday  of  the 
month  starting  at  9  a.m.  in  the  CVAG 
conference  room,  73-710  Fred  Waring 
Drive,  Palm  Desert,  CA  92260.  Please 
contact  the  CVAG  office  at  (760)  346- 
1127  for  specific  meeting  dates. 

Dated:  February  7,  2002. 
James  G.  Kenna, 
Field  Manager. 

[FR  Doc.  02-8876  Filed  4-11-02;  8:45  am] 
BHJJNG  CODE  4310-40-P 


DEPARTMErfT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-014-01-1610-PG;  GP  2-0174] 

Klamath  Provincial  Adviaory 
Committee;  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Klamath  Falls  Resource  Area. 

ACTION:  Meeting  notice  for  the  Klamath 
Provincial  Advisory  Committee. 

SUMMARY:  The  Klamath  Provincial 
Advisory  Committee  will  meet  at  the 
Redding  Municipal  Airport,  Redding 
Aero  Enterprises  building  conference 
room.  3775  Flight  Avenue.  Redding,  CA 
96002  (530-224-2300).  on  Friday  May 


10  from  8:30  a.m.  to  4:30  p.m.  Among 
the  topics  to  be  discussed  is  the  annual 
program  of  work  for  the  committee,  and 
reports  from  the  subcommittees.  The 
entire  meeting  is  open  to  the  public. 
Information  to  be  distributed  to  the 
committee  members  is  requested  ten 
(10)  days  prior  to  the  start  of  the 
meeting.  An  opportunity  for  public 
comment  is  scheduled  for  11:30  a.m.  to 
12  Noon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
Klamath  Provincial  Advisory  Committee 
may  be  obtained  from  Teresa  Rami, 
Field  Manager,  Klamath  Falls  Resource 
Area,  2795  Anderson  Ave..  Building  25, 
Klamath  Falls,  OR  97603,  Phone 
Number  541-883-6916,  FAX  541-884- 
2097,  or  e-mail  traml@or.hlm.gov. 

Dated:  April  4,  2002. 
Donald  K.  Hofiheins. 
Acting  Field  Manager.  Klamath  Falls 
Resource  Area. 
[FR  Doc.  02-8882  Filed  4-11-02;  8:45  am] 

BILUNG  CODE  4310-33-P 


DEPARTMErfT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-015-1220-AA;  GP-2-0056] 

Notice  of  Temporary  Motor  Vehicle 
Reatriction  on  Public  Landa;  L^ke 
County,  OR 

AGENCY:  Bureau  of  Land  Management. 
Lakeview  District,  Lakeview  Resource 
Area,  Oregon,  Interior. 
ACTION:  A  temporary  restriction  to 
motorized  vehicle  use  on  public  lands 
administered  by  the  Bureau  of  Land 
Management  (BLM),  Lakeview  District. 
Lakeview  Resource  Area.  Oregon. 

SUMMARY:  The  BLM  is  temporarily 
restricting  some  uses  of  motorized 
vehicles  on  approximately  2,500  acres 
of  public  lands  in  Lake  County.  Vehicles 
will  be  required  to  stay  on  existing 
roads  and  trails  in  the  Juniper  Mountain 
area.  No  cross-country  vehicle  use  will 
be  allowed.  This  restriction  will  enable 
vegetation  to  recover  on  an  area  burned 
in  a  wildfire  during  July  of  2001 . 
DATES:  This  restriction  will  take  effect 
on  the  published  date  of  this  notice.  The 
restriction  will  continue  until  the 
Lakeview  Resource  Management  Plan 
(RMP)  is  completed  (currently 
scheduled  for  late  2002),  which  will    . 
specify  the  long-term  vehicle 
management  for  the  area. 
FOR  FURTHER  INFORMATION  CONTACT: 
Trish  Lindaman,  BLM,  Lakeview 
Resource  Area.  1301  South  G  Street. 


Lakeview,  OR  97630;  telephone  (541) 
947-6136. 

Discussion  of  the  Rules 

The  public  lands  affected  by  this 
restriction  are  all  lands  administered  by 
the  BLM  west  of  BLM  Roads  6185-2  and 
7155,  in  Sections  18, 19,  20,  29.  30,  31. 
and  32  of  Township  30  South,  Range  24 
East;  and  Sections  13  and  24  of 
Tovraship  30  South,  Range  25  East, 
Willamette  Meridian,  Oregon.  This  area 
is  known  as  Juniper  Mountain.  The 
affected  lands  are  those  which  burned 
in  a  wildfire  in  July  of  2001.  and  which 
are  also  within  the  proposed  Juniper 
Mountain  Area  of  Critical 
Environmental  Concern  (ACEC).  The 
Emergency  Stabilization  and 
Rehabilitation  Plan  and  EA  (OR-010- 
2001-07)  outlined  actions  to  restore 
vegetation  and  stabilize  portions  of  the 
burned  area,  which  included  seeding, 
fencing,  and  restricting  vehicles  within 
the  area.  Restricting  vehicles  to  existing 
roads  and  trails  will  help  in  the 
revegetation  of  the  area  and  prevent  soil 
erosion  while  the  area  is  recovering 
from  the  effects  of  the  fire.  Vehicle 
restriction  signs  will  be  posted  along  the 
main  access  roads  to  this  area.  Maps  of 
the  vehicle  use  limitation  area  and  * 
information  on  the  rehabilitation  plans 
may  be  obtained  from  the  Lakeview 
District  office.  Notice  of  the  EA,  FONSI. 
and  DR  for  the  rehabilitation  plan  was 
publicized  in  October  of  2001 .  Due  to 
the  immediate  resource  protection 
concerns  and  requirements,  there  will 
not  be  a  comment  period  for  this  ^ 

emergency  vehicle  use  restriction. 

Prohibited  Act 

Under  43  CFR  8364.1,  the  Bureau  of 
Land  Management  will  enforce  the 
following  rule  within  the  Juniper 
Mountain  restriction  area: 

i.  Motorized  vehicles  are  not  allowed 
off  of  existing  roads  and  trails. 

Exemptions 

Persons  who  are  exempt  from  these 
rules  include  any  Federal,  State,  or  local 
officer  or  employee  in  the  scope  of  their 
duties,  members  of  any  organized  rescue 
or  fire-fighting  force  in  performance  of 
an  official  duty,  and  any  person 
authorized  in  writing  by  the  Bureau  of 
Land  Management.  .- 

Penalties 

The  authority  for  this  closure  is  found 
under  section  303(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1733(a))  and  43  CFR  8360.0-7. 
Any  person  who  violates  this  closure 
and  restriction  order  may  be  tried  before 
a  United  States  Magistrate  and  fined  no 
more  than  $1 .000  or  imprisoned  for  no 
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more  than  12  months,  or  both.  Such 
violations  may  also  be  subject  to  the 
enhanced  fines  provided  for  by  18 
U.S.C.  3571. 

Dated:  February  22,  2002. 
Scott  R.  Florence, 

Field  Manager.  Lakeview  Resource  Area. 
[FR  Doc.  02-8879  Filed  4-11-02;  8:45  am] 

aiLUNG  COOe  4310^33-P 


DEPARTMENT  OF  THE  INTERIOR 

BurMU  of  Land  Management 

ICO-930-1430-CT;  COC-283121 

Public  Land  Order  No.  7520; 
Revocation  of  Executive  Order  No. 
1405;  Colorado 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  Order  in  its  entirety  as  it 
affects  60  acres  of  public  land 
withdrawn  for  the  United  States  Forest 
Service  Sapinero  Guard  Station.  This 
action  will  open  the  land  to  surface 
entry  and  mining.  The  land  has  been 
and  will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  May  13.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius.  BLM  Colorado  State 
Office.  2850  Youngfield  Street. 
Lakewood.  Colorado  80215-7076,  303- 
239-3706. 

SUPPI.EMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994).  it  is 
ordered  as  follows: 

1.  Executive  Order  No.  1405,  dated 
August  25, 1911,  which  withdrew 
public  land  for  the  United  States  Forest 
Service  Sapinero  Guard  Station,  is 
hereby  revoked  in  its  entirety: 

Gunnison  National  Forest 

New  Mexico  Principal  Meridian 

T.49N..R.4W., 
Sec.  20.  SE'ASW'ASW'/i; 
Sec.  29.  NEV4NWV4  and  NEV4NWV4NWV4. 

The  area  described  contains  60  acres 
in  Gunnison  County. 

2.  At  9  a.m.  on  May  13,  2002,  the  land 
will  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  May  13, 
2002.  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 


received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  9  a.m.  on  May  13.  2002.  the  land 
will  be  opened  to  location  and  entry 
luider  the  United  States  mining  laws. 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  imauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  March  25.  2002. 
Rebecca  W.  Watson. 
Assistant  Secretary. 

(FR  Doc.  02-8894  Filed  4-11-02;  8:45  am] 
BHJJNG  CODE  4310->IB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-93&-1430-EU;  N-63091,  N-63092.  N- 
63093,  N-63094,  N-63095] 

Notice  Of  Realty  Action:  Competitive 
Sale  of  Public  Lande 

AGENCY:  Bureau  of  Land  Management. 
action:  Competitive  Sale  of  Pubhc 
Lands  in  White  Pine  County.  Nevada. 


SUMMARY:  The  below  listed  public  land 
in  Snake  Valley,  White  Pine  County. 
Nevada  have  been  examined  and  found 
suitable  for  disposal  pursuant  to 
sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21. 1976  (90  Stat.  2750;  43 
U.S.C.  1713,  and  1719),  and  the  Federal 
Land  Transaction  Facilitation  Act  of 
July  25.  2000  (Pub.  L.  106-248). 
DATES:  For  a  period  of  45  days  from  the 
date  of  pubhcation  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Assistant  Field 
Manager.  Nonrenewable  Resources. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Bureau  of  Land 
Management.  Jeffrey  A.  Weeks, 
Assistant  Field  Manager,  Nonrenewable 
Resources,  HC  33,  Box  33500,  Ely,  NV 
89301-9408. 


FOR  FURTHER  INFORMATMN  CONTACT: 

Detailed  information  concerning  the 
sale,  including  the  reservations,  sale 
procedures  and  conditions,  planning 
and  envirorunental  documents,  are 
available  at  the  Ely  Field  Office  of  the 
Bureau  of  Land  management,  702  North 
Industrial  Way,  Ely,  Nevada  89301,  or 
by  calling  Doris  Metcalf ,  Realty 
Specialist,  at  the  above  address  or 
telephone  (775)  289-M52,  Information 
will  also  be  available  on  the  Internet  at 
http://www.nv.blm.gov/ely. 
SUPPI^MENTARY  INFORMATION:  The 
following  described  parcels  of  land, 
situated  in  White  Pine  Coimty  are  being 
offered  as  a  competitive  sale. 

Mount  Diablo  Meridian,  Nevada 

N-63091  located  at: 
T.  14N.,R.  71E., 
Section  30,  NWV4SEV4NWV4. 
Ck>ntaining  10.00  acres  more  or  less. 
N-63092  located  at: 

T.  14  N.,  R.  71  E.. 

Section  30,  Lot  3. 

Containing  7.08  acres  more  or  less. 

N-63093  located  at: 
T.  14  N..  R.  71  E.. 

Section  30,  Lot  4. 

Containing  5  acres  more  or  less. 

N-63094  located  at: 

T.  14  N..  R.  71  E.. 

Section  30.  Lot  5, 

Containing  5  acres  more  or  less. 

N-63095  located  at: 
T.  14  N.,  R.  71  E.. 

Section  30.  Lots  6-7, 

Containing  7.20  acres  more  or  less. 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 

The  subject  lands  will  be  sold  for  at 
least  fair  market  value  as  determined  by 
appraisal.  The  locatable,  salable  and 
leasable  mineral  estates,  other  than  oil 
and  gas,  will  be  conveyed  with  the 
surface. 

The  parcels  will  be  offered  for 
competitive  sale  by  oral  auction 
beginning  at  10  a.m.  PDT,  July  18,  2002, 
at  the  Bureau  of  Land  Management,  Ely 
Field  Office,  702  North  Industrial  Way, 
Ely,  NV.  Registration  for  oral  bidding 
will  begin  at  8:00  a.m.  the  day  of  sale 
and  will  continue  throughout  the 
auction.  All  bidders  are  required  to 

The  highest  qualifying  bid  for  each 
parcel  will  be  declared  the  high  bid.  The 
apparent  high  bidder  must  submit  the 
required  bid  deposit  immediately 
following  the  close  of  the  sale  in  the 
form  of  cash,  personal  check,  bank  draft, 
cashiers  check,  money  order,  or  any 
combination  thereof,  made  payable  to 
the  Bureau  of  Land  Management,  for  not 
less  than  20  percent  of  the  amount  bid. 


\ 


The  remainder  of  the  full  bid  price 
must  be  paid  within  180  calendar  days 
of  the  date  of  sale.  Failure  to  pay  the  full 
price  within  the  180  days  will 
disqualify  the  apparent  high  bidder  and 
cause  the  bid  deposit  to  be  forfeited  to 
the  BLM.  Federal  law  requires  that 
bidders  must  be  U.S.  citizens  18  years 
of  age  or  older,  a  corporation  subject  to 
the  laws  of  any  State  or  of  the  United 
States;  a  State,  State  instrumentality,  or 
political  subdivision  authorized  to  hold 
property;  or  an  entity,  including  but  not 
limited  to  associations  or  partnerships, 
capable  of  holding  property  or  interests 
therein  under  the  law  of  the  State  of 
Nevada.  Certification  of  qualification, 
including  citizenship  or  corporation  or 
partnership,  must  accompany  the  bid 
deposit.  In  order  to  determine  the  fair 
market  value  of  the  subject  public  lands 
through  appraisal,  certain  assumptions 
have  been  made  on  the  attributes  and 
limitations  of  the  lands  and  potential 
effects  of  local  regulations  and  policies 
on  potential  future  land  uses.  Through 
publication  of  this  notice,  the  Bureau  of 
Land  Management  gives  notice  that 
these  assumptions  may  not  be  endorsed 
or  approved  by  units  of  local 
government. 

Furthermore,  no  warranty  of  any  kind 
shall  be  given  or  implied  by  the  United 
States  as  to  the  potential  uses  of  the 
lands  offered  for  sale;  conveyance  of  the 
subject  lands  will  not  be  on  a 
contingency  basis.  It  is  the  buyers' 
responsibility  to  be  aware  of  all 
applicable  local  government  policies 
and  regulations  that  would  affect  the 
subject  lands.  It  is  also  the  buyer's 
responsibility  to  be  aware  of  existing 
and  potential  uses  for  nearby  properties. 
When  conveyed  out  of  federal 
ownership,  the  lands  will  be  subject  to 
any  applicable  reviews  and  approvals 
by  the  respective  imit  of  local 
government  for  proposed  future  uses, 
and  any  such  reviews  and  approvals 
would  be  the  responsibili^  of  the  buyer. 

The  patent,  when  issued,  will  contain 
the  following  reservation  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  the  oil  and  gas  miaeral  deposits 
in  the  laiid  subject  to  this  conveyance, 
including  without  limitation,  the 
disposition  of  these  substances  under 
the  mineral  leasing  laws.  Its  permittees, 
licensees  and  lessees,  the  right  to 
prospect  for,  mine  and  remove  the 
mineral  owned  by  the  United  States 
under  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe.  This  reservation 
includes  all  necessary  and  incidental 


activities  conducted  in  accordance  with 
the  provisions  of  the  mineral  leasing 
laws  in  effect  at  the  time  such  activities 
are  imdertaken,  including,  without 
limitation,  necessary  access  and  exit 
rights,  all  drilling,  imderground,  or 
surface  mining  operation,  storage  and 
transportation  fecilities  deemed 
necessary  and  authorized  under  law  and 
implementing  regulations. 

Unless  otherwise  provided  by 
separate  agreement  with  surface  owner, 
permittees,  licensees,  the  patent  will  be 
subject  to  the  following: 

The  patent  for  the  lands  encompassed 
by  N-63093  and  N-63094,  will  be 
subject  to  the  following  reservation: 

1.  Those  rights  for  an  overhead  three 
phase  power  transmission  line  and 
appurtenances  right-of-way  granted  to 
Mt.  Wheeler  Power,  Inc.,  it  successors  or 
assignees,  by  right-of-way  No.  N-5638, 
pursuant  to  the  Act  of  March  4, 1911; 
(36  Stat.  1253)  43  U.S.C.  961.  Right-of- 
way  N-5638  expires  Jime  3,  2026. 

The  patent  for  the  lands  encompassed 
by  N-63095,  will  be  subject  to  the 
following  reservations: 

1.  Those  rights  for  an  overhead  three 
phase  power  transmission  line  and 
appurtenances  granted  to  Mt.  Wheeler 
Power,  Inc.,  it  successors  or  assignees, 
by  right-of-way  No.  N-5638.  pursuant  to 
the  Act  of  March  4, 1911;  (36  Stat.  1253) 
43  U.S.C.  961.  Right-of-way  N-5638 
expires  June  3.  2026. 

2.  Those  rights  for  a  10  foot  wide 
right-of-way  for  an  underground 
telephone  cable  and  appurtenances 
granted  to  Nevada  Bell,  its  successors  or 
assignees,  by  right-of-way.  No.  N-56940. 
pursuant  to  the  Act  of  October  21. 1976; 
(90  Stat.  2776)  43  U.S.C.  1761.  Right-of- 
way  N-56940  expires  March  14,  2043. 

3.  Those  rights  for  a  microwave 
commimication  site  right-of-way 
granted  to  Nevada  Bell,  its  successors  or 
assignees,  by  right-of-way  No.  N-53455, 
pursuant  to  the  Act  of  October  21, 1976; 
(90  Stat.  2776)  43  U.S.C.  1761.  Right-of- 
way  N-56940  expires  November  27, 
2010. 

4.  A  30  foot  wide  road  right-of-way 
from  the  northwest  comer  of  Lot  9, 
along  the  west  side  of  Lot  6,  allowing 
access  to  Lot  3,  and  aliquot, 
SWV4NEV4SWV4,  granted  to  White  Pine 
Coimty. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  imder  the  public 
land  laws,  including  the  general  mining 
laws,  and  leasing  under  the  mineral 
leasing  laws.  This  segregation  vdll 
terminate  upon  issuance  of  a  patent  or 
270  days  from  the  date  of  this 
publication,  whichever  occurs  first. 


For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  this  action 
to  the  Assistant  Field  Manager. 
Nonrenewable  Resources  at  the  address 
listed  above.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  absence  of  any  adverse 
comments,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior.  The  Bureau 
of  Land  Management  may  accept  or 
reject  any  or  all  offers,  or  withdraw  any 
land  or  interest  in  the  land  from  sale,  if, 
in  the  opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  FLPMA,  or  other 
applicable  laws.  The  lands  will  not  be 
offered  for  sde  until  at  least  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  March  13, 2002. 
Jeffrey  A.  Weeks, 
Assistant  Field  Manager. 
(FR  Doc.  02-8875  Filed  4-11-02;  8:45  am) 

HLUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-930-1430-EU;  N-75266] 

Eameraida  County,  NV;  Notice  of 
Realty  Action:  Sale  of  Public  Land  in 
Eameraida  County,  Nevada,  by  Non- 
Competitive  Sale  Proceduree 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTKMi:  Non-competitive  sale  of  public 

lands  in  Esmeralda  Coimty.  Nevada. 

SUMMARY:  The  following  described  lands 
near  Silver  Peak.  Esmeralda  Coimty. 
Nevada,  have  been  examined  and  found 
suitable  for  disposal  by  direct  sale,  at 
the  appraised  fair  market  value,  to 
Diversified  Machine  Technology,  Inc., 
of  Fallon,  Nevada.  Authority  for  the  sale 
is  in  Sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21,1976  (43  U.S.C.  1701.1713, 
1719). 

Mount  Diablo  Meridian,  Nevada 

T.  3  S.,  R.  38  E., 
Sec.  1,  W'/iSWV4SWV4NWV4,     . 

SWV4NWV4SWV4NWV4; 
Sec.  2,  NEV4SEV4NEV4.  EV2SEV4SEV4NEV4. 

NWV4SEV4SEV4NEV4. 

NEV4SWV4SEV4NEV4. 

totaling  27.5  acres. 

The  above-described  lands  are  hereby 
classified  for  disposal  in  accordance 
with  section  7  of  the  Taylor  Grazing  Act, 
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43  U.S.C.  315f.  Act  of  June  28,  1934.  as 
amended  and  Executive  Order  6910. 
DATES:  Comments  must  be  submitted 
within  45  days  of  the  date  this  Notice 
is  published  in  the  Federal  Register. 
AOOftESSES:  Bureau  of  Land 
Management,  Tonopah  Field  Station. 
1553  South  Main  Street.  Post  Office  Box 
911.  Tonopah.  Nevada  89049. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Wendy  Barlow.  Realty  Specialist,  at  the 
above  address  or  at  (775)482-7806. 
SUPPLEMENTARY  INFORMATION:  This 
parcel  of  land  near  Silver  Peak.  Nevada, 
is  being  offered  by  direct  sale  to 
Diversified  Technology.  Inc.  The  land  is 
not  required  for  Federal  purposes.  The 
proposed  action  is  consistent  with  the 
objectives,  goals,  and  decisions  of  the 
Tonopah  Resource  Management  Plan. 

Conveyance  of  the  avaflable  mineral  . 
interests  will  occur  simultaneously  with 
the  sale  of  the  land.  Acceptance  of  the 
sale  offer  will  constitute  an  application 
for  the  available  minerals  and  the 
purchaser  will  be  charged  a  $50.00 
nonrefundable  filing  fee  for  the  mineral 

interests. 

The  proponent  will  have  30  days  from 
the  date  of  receiving  the  sale  offer  to 
accept  the  offer  and  to  submit  a  deposit 
of  30  percent  of  the  purchase  price,  the 
$50  mineral  filing  fee.  and  money  for 
publication  costs.  The  purchaser  must 
submit  the  rest  of  the  purchase  price, 
within  90  days  from  the  date  the  sale 
offer  is  received.  Payments  may  be  by 
certified  dieck.  postal  money  order, 
bank  draft,  or  cashier's  check  made 
payable  to  the  U.  S.  Department  of  the 
Interior — BLM.  Failure  to  meet 
conditions  established  for  this  sale  will 
void  the  sale  and  any  money  received 
for  the  sale  will  be  forfeited. 

The  patent,  when  issued,  will  contain 
a  reservation  to  the  United  States  for  a 
right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  under  the  Act  of  August 
30.  1890,  26  Stat.  391;  43  U.S.C.  945. 
and  will  be  subject  to: 

1.  Right-of-way  N-51529  for  a  road, 
having  a  width  of  9  feet  from  centerline; 

2.  Rights-of-way  N-30965  held  by 
Sierra  Pacific  Power  Company  for 
electrical  power  distribution  lines  and 
substation; 

3.  Geothermal  Resources;  and 

4.  Valid  Existing  rights. 
Publication  of  this  Notice  in  the 

Federal  Register  segregates  the  subject 
lands  from  all  appropriations  under  the 
public  land  laws,  except  sale  under  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  The  segregation  vrill 
terminate  upon  issuance  of  the  patent  or 
270  days  from  date  of  publication, 
which  ever  occurs  first 


For  a  period  of  45  days  from  the  date 
this  Notice  is  published  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  Tonopah  Field  Station 
Manager  at  the  above  address.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  timely  filed  objections  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  land  will  not  be  offered  for 
sale  until  at  least  sixty  days  after  the 
date  this  notice  was  published  in  the 
Federal  Register. 

Dated:  March  5,  2002. 
William  S.  Fisher, 
Assistant  Field  Manager,  Tonopah. 
[FR  Doc.  02-8889  Filed  4-11-02;  8:45  ami 
BNJJNQ  COOE  4310-HC-^ 


DEPARTMENT  OF  THE  INTERIOR 

BufMu  of  Land  Management 

[NV-050-143O-€S;  N-41569-30  and  N- 
73996] 

Notice  Of  Realty  Action  Segregation 
Tennlnated,  Leaeea/Conveyances  for 
Recreation  and  Public  Purpoaea 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Segregation  terminated, 

recreation  and  public  purposes  leases/ 

conveyances.  ^^^ 

summary:  The  following  described 
public  land  in  Las  Vegas.  Clark  County, 
Nevada  was  segregated  for  exchange 
purposes  on  July  23. 1997  under  serial 
numbers  N-61855  and  Nr^6364.  The 
exchange  segregations  on  the  subject 
land  will  be  terminated  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  land  has  been  examined 
and  found  suitable  for  leases/ 
conveyances  for  recreational  or  public 
purposes  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
Clark  County  School  District  proposes 
to  use  the  land  for  an  elementary  school 
(N-41569-30)  and  Clark  County 
proposes  to  use  the  land  for  a  park  (N- 

73996). 
Elementary  School:  T.  22  S..  R.  60  E., 

sec  10,  WV2NEV4SEV4NEV4. 

EV2NWV4SEV4NEV4. 
NEV4SW'/4SEV4NEV4.  (approximately 

12.5  acres). 

Park:  T.  22  S..  R.  60  E..  sec  10. 
SWV4NEV4NEV4.  (approximately  10.0 

acres). 

The  elementary  school  and  park  are 
located  near  the  comer  of  Rainbow 
Boulevard  and  Warm  Springs  Road. 


The  land  is  not  required  for  any 
federal  purpose.  The  leases/ 
conveyances  are  consistent  with  current 
Bureau  planning  for  this  area  and  would 
be  in  the  public  interest.  The  leases/ 
patents,  when  issued,  will  be  subject  to 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior,  and  will  contain  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine,  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

1.  Easements  in  accordance  with  the 
Clark  County  Transportation  Plan. 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4701  Torrey  Pines  Drive.  Las  Vegas. 
Nevada  or  by  calling  (702)  515-5088. 
Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  v«ll  be  segregated  fitim  all  other 
forms  of  appropriation  imder  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  imder 
the  Recreation  and  Public  Piirposes  Act, 
leasing  imder  the  mineral  leasing  laws, 
and  disposal  under  the  mineral  material 
disposal  laws. 

For  a  period  of  45  days  ficm  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  leases/conveyances  for 
classification  of  the  land  to  the  Las 
Vegas  Field  Manager.  Las  Vegas  Field 
Office.  4701  Torrey  Pines  Drive.  Las 
Vegas.  Nevada  89130-2301. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  an  elementary  school  and 
park.  Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  ihe  use  will  maximize  the 
future  use/uses  of  the  land,  whether  the 
use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs.  The 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  land  will  not  be 
offered  for  leases/conveyances  imtil 
after  the  classification  becomes 
effective. 
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Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  applications  and  plans 
of  development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  directly  related  to  the 
suitability  of  the  land  for  an  elementary 
school  and  park.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  Action 
will  become  the  final  determination  of 
the  Department  of  the  Interior. 

Dated:  March  8,  2002. 
Rex  Wells, 

Assistant  Field  Manager,  Division  of  Lands, 

Las  Vegas,  NV. 

[FR  Doc.  02-8891  Filed  4-11-02;  8:45  am] 

BtLUNQ  CODE  4310-HC-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  Management 
[NV-930-1430-ES:  N  75545] 

Notice  of  Realty  Action; 
Noncompetitive  Sale  of  Public  Land  in 
Douglaa  County,  NV 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

summary:  Sale  of  a  small  parcel  of 
public  land  will  resolve  an  inadvertent 
unauthorized  occupancy  of  the  public 
land.  The  sale  will  be  made  imder  the 
provisions  of  the  Federal  Land  Policy 
and  Management  Act.  This  notice  will 
segregate  the  public  land  from  other 
forms  of  appropriation. 
EFFECTIVE  DATE:  The  land  vdll  be 
segregated  upon  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Kihm.  Bureau  of  Land 
Management,  Carson  City  Field  Office, 
5665  Morgan  Mill  Road,  Carson  City, 
Nevada  89701,  775-885-6000. 
SUPPLEMENTARY  INFORMATION:  The 
following  described  public  land  has 
been  examined  and  determined  to  be 
suitable  for  transfer  out  of  Federal 
ownership  by  direct  sale  under  the 
authority  of  Sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  as  amended  (90  Stat.  2750; 
43  U.S.C.  1713  and  90  Stat.  2757;  43 
U.S.C.  1719),  at  the  appraised  fair 
market  value: 

Mount  Diablo  Meridian,  Nevada 

T.  12  N.,  R.  20  E.. 
Sec.  25.  N»/iNViNWV4SEV4NEV4  (within).. 


Containing  0.137  acres,  more  or  less. 

The  parcel  will  not  be  offered  for  sale 
imtil  at  least  60  days  after  publication 
of  this  notice  in  the  Federal  Register. 

The  above-described  land  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above- 
cited  statute,  for  270  days  or  imtil  title 
transfer  is  completed  or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Register,  whichever  occurs  first. 

A  direct  sale  is  necessary  to  protect 
existing  equities  in  the  land  and  resolve 
inadvertent  unauthorized  use  and 
occupancy  of  the  land.  The  sale  is 
consistent  with  the  North  Douglas 
County  Specific  Plan  Amendment  (June 
2001)  and  the  public  interest  vdll  be 
served  by  offering  this  parcel  for  sale. 

The  terms,  conditions,  and 
reservations  applicable  to  the  sale  are  as 
follows: 

1.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  Agreement  to  purchase  the  parcel 
will  constitute  an  application  for 
conveyance  of  the  mineral  estate,  in 
accordance  with  Section  209  of  the 
Federal  Land  Policy  and  Management 
Act.  The  designated  buyer  must  include 
with  thefr  purchase  payment  a 
nonrefundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate. 

2.  Rights-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  under  43  U.S.C.  945. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Carson  City 
Field  Office.  Any  adverse  comments 
will  be  reviewed  by  the  Carson  City 
Field  Office  Manager,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  March  12,  2002. 
Charles  P.  Pope, 

Assistant  Manager,  Non-Renewable 
Resources,  Carson  City  Field  Office. 
[FR  Doc.  02-8893  Filfed  4-11-02;  8:45  am) 

BILUNG  COOE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Liuid  Management 

[NM-070-1 430-EQ;  NMNM1 071 59] 

Notice  of  Realty  Commercial  l-eaae  on 
Public  Land 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Proposed  Commercial  Permit/ 
Lease/Easement.  Section  302,  Federal 
Land  Policy  and  Management  Act. 

SUMMARY:  The  Bureau  of  Land 
Management,  Farmington  Field  Office, 
Farmington,  New  Mexico,  has  for 
consideration  interest  in  land  use 
authorization(s)  under  section  302  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat.  2762;  43  U.S.C. 
1732),  and  regulations  at  43  CFR  2920. 
There  is  one  proponent  for  use  of  BLM 
managed  public  lands  in  the  Aztec,  New 
Mexico  vicinity.  Aztec  Heights 
Development  LLC  proposes  to  use 
approximately  160  acres  of  public  land 
for  a  golf  course  located  on  the 
following  described  land: 

Sections  23  and  27  of  Township  30  N.,  R.ll 

W.,  New  Mexico  Principal  Meridian, 
Sec.  23,  lots  6  and  7; 
Sec.  27,  lots  1  and  2. 

A  determination  to  analyze  the 
proposed  project  will  be  made 
subsequent  to  a  review  of  the 
proponents  application  which  will  be 
accepted  after  the  publication  of  the 
NORA. 

If  found  suitable  for  the  proposed 
uses,  such  use  would  be  authorized 
through  a  competitive  or  non- 
competitive process,  by  lease,  at  fair 
market  rental,  paid  aimually  in  advance. 
A  holder  of  a  lease  would  be  required, 
in  advance  of  authorization,  to  agree  to 
the  terms  and  conditions  of  43  CFR 
2920.7  and  such  additional  terms  and 
conditions  as  are  deemed  necessary  for 
the  particular  use  authorization. 

Leasing  or  issuance  of  easements 
under  section  302  of  FIJ'MA  within  the 
above-described  area  would  be 
consistent  with  the  Bureau  of  Land 
Management's  current  Farmington 
Resource  Area  Management  Plan. 

An  authorized  lessee  would  be 
required,  in  advance,  to  reimburse  the 
United  States  for  reasonable 
administrative  fees  and  monitoring  of 
construction,  operation,  maintenance, 
and  rehabilitation  of  the  land 
authorized.  The  reimbursement  of  costs 
would  be  in  accordance  with  43  CFR 
2920.6. 

Any  lease  authorized  would  be 
subject  to  valid  existing  rights, 
including,  but  not  limited  to  the 
following: 

1.  A  right-of-way  for  a  natural  gas 
pipeline  granted  to  El  Paso  Natural  Gas 
by  right-of-way  New  Mexico  68498, 
under  the  Act  of  February  25. 1920  (30 
U.S.C.  185). 

2.  A  right-of-way  for  a  natural  gas 
pipeline  granted  to  El  Paso  Natural  Gas 
by  right-of-way  New  Mexico  93631. 
under  the  Act  of  February  25, 1920  (30 
U.S.C.  185). 
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3.  A  right-of-way  for  a  natural  gas 
pipeline  granted  to  El  Paso  Natural  Gas 
by  right-of-way  New  Mexico  93655, 
under  the  Act  of  February  25, 1920  (30 
U.S.C.  185). 

4.  A  right-of-way  for  a  natural  gas 
pipeline  granted  to  El  Paso  Natural  Gas 
by  right-of-way  New  Mexico  101150. 
under  the  Act  of  February  25, 1920  (30 
U.S.C.  185). 

5.  A  right-of-way  for  a  natural  gas 
pipeline  granted  to  El  Paso  Natural  Gas 
by  right-of-way  New  Mexico  043504. 
under  the  Act  of  February  25, 1920  (30 
U.S.C.  185). 

6.  A  right-of-way  for  a  natural  gas 
pipeline  granted  to  El  Paso  Natural  Gas 
by  right-of-way  New  Mexico  0553699, 
under  the  Act  of  February  25, 1920  (30 
U.S.C.  185). 

Detailed  information  is  available  for 
review  at  the  office  of  the  Bureau  of 
Land  Management,  Farmington  Field 
Office.  1235  La  Plata  Highway.  Suite  A. 
Farmington.  New  Mexico. 
DATES:  Interested  parties  may  submit 
comments  for  a  period  of  45  days  from 
publication  of  this  Notice  to:  Bureau  of 
Land  Management,  Field  Office 
Manager,  Farmington  Field  Office.  1235 
La  Plata  Highway.  Farmington.  New 
Mexico  87401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  OUom.  Farmington  Field  Office, 
Bureau  of  Land  Management,  1235  La 
Plata  Highway,  Farmington,  New 
Mexico  87401;  (505)  599-8914. 

Joel  E.  Sarrell, 

Acting  Field  Office  Manager. 

(FR  Doc.  02-6880  Filed  4-11-02: 8:45  am] 

BILUNQ  COOe  4310-V8-P 


DEPARTMEHT  OF  THE  INTERIOR 
Bureau  of  Land  Managenwnt 
[OR-025-02-1430-NJ:  QPO  2-0136] 

Raatty  Sale  of  Public  Land  in  Hamay 
County,  OR 

agency:  Bureau  of  Land  Management 
(BLM).  Bums  District. 
ACTION:  Notice  of  realty  action,  sale  of 
public  land.  

SUMMARY:  The  following  public  land  is 
being  considered  for  sale  at  the 
appraised  fair  market  value,  \mder 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976 
(90  Stat.  2750.  43  U.S.C.  1713). 

WiUamette  Meridian 

T.  22  S..  R.  30  E.. 
Section  23.  lot  13. 
Comprising  2.10  acres. 


The  following  rights,  reservations, 
and  conditions  will  be  included  on  the 
patents  conveying  the  land: 

A  reservation  for  a  right-of-way  for 
ditches  and  canals  constructed  thereon 
by  the  authority  of  United  States. 

This  land  is  being  considered  for 
direct  sale  to  the  adjacent  landowner. 
Glen  and  Sharon  Catterson,  to  resolve  a 
long-term  unintentional  trespass.  The 
encroachment  involves  portions  of 
outbuildings  and  corrals  that  were 
inadvertently  placed  over  the  property 
line.  Federal  regulations  describe 
procedures  to  address  unauthorized  use 
which  include  provisions  to  reimburse 
BLM  for  administrative  costs. 

The  affected  public  land  has  been 
surveyed  and  includes  an  area 
measuring  2.10  acres.  This  configuration 
would  minimize  impacts  to  public 
resources,  include  all  private 
improvements,  and  provide  enough 
land  to  satisfy  County  set  back 
requirements  and  the  Coimty  road  right- 
of-way. 

The  buyer  has  expressed  an  interest  to 
obtain  the  Federal  mineral  estate  which 
is  offered  under  the  authority  of  section 
209(b)  of  the  FLPMA  of  1976.  In 
addition  to  the  fair  market  price,  a 
nonrefundable  fee  of  $50  is  necessary  to 
purchase  the  mineral  estate  which 
would  be  conveyed  simultaneously  with 
the  sale  of  the  land. 

The  land  described  is  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws, 
pending  disposition  of  this  action  or  270 
days  from  the  date  of  publication  of  this 
notice,  whichever  occurs  first. 
DATES:  This  office  has  prepared 
Documentation  of  Land  Use  Plan 
Conformance  and  National 
Environmental  Policy  Act  Adequacy  to 
evaluate  the  proposal.  On  or  before  May 
28.  2002,  interested  persons  may  submit 
comments.  In  the  absence  of  any 
ob)ections,  this  proposal  will  become 
the  determination  of  the  Department  of 
the  Interior. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Acting  Three  Rivers 
Resource  Area  Field  Manager,  28910 
Hwy  20  West,  Mines,  Oregon  97738. 
FOR  FURTHER  tlFORMATlON  CONTACT: 
Detailed  information  concerning  this 
public  land  sale  is  available  from  Holly 
Griebel  LaChapelle,  Land  Law 
Examiner,  at  the  above  address,  phone 
(541) 573-4501. 

Dated:  March  6.  2002. 
Rudolph  |.  Hefter, 

Acting  Three  Rivers  Resource  Area  Field 
Manager. 
(FR  Doc.  02-8877  Filed  4-11-02;  8:45  am] 

MUJNQ  COOe  4310-»-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 

[OIM)25-02-1430-NJ:  GPO  2-0137] 

Raatty  Action:  Sale  of  Public  Land  In 
Hamay  County,  Oregon 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Bums  District. 
action:  Notice  of  Realty  Action.  Sale  of 
Public  Land. 


SUMMARY:  The  following  public  land  is 
being  considered  for  sale  at  the 
appraised  fair  market  value,  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976 
(90  Stat.  2750.  43  U.S.C.  1713). 

Willamette  Meridian, 

T.  24S..  R.  29E., 
Section  2.  lot  6. 
Comprising  7.92  acres. 

Appraised  Market  Value  (minimum   , 
bid)  is  $3,565. 

The  following  rights,  reservations, 
and  conditions  will  be  included  on  the 
patents  conveying  the  land: 

A  reservation  for  a  right-of-way  for 
ditches  and  canals  constructed  thereon 
by  the  authority  of  United  States. 

This  land  is  being  considered  for 
modified  competitive  sale  to  the 
adjacent  landowner.  Jack  and  Carolyn 
Bauer  (designated  bidder),  to  resolve  a 
trespass.  The  encroachment  involves 
portions  of  a  plowed,  planted,  and 
cultivated  field  that  was  placed  over  the 
property  line.  Federal  regulations 
describe  procedures  to  address 
imauthorized  use  which  include 
provisions  to  reimburse  BLM  for 
administrative  costs. 

The  affected  public  land  has  been 
surveyed  and  includes  an  cirea 
measuring  7.92  acres.  This  configuration 
would  minimize  impacts  to  public 
resources,  include  all  private 
improvements  and  provide  enough  land 
to  satisfy  County  set  back  requirements 
and  the  highway  right-of-way. 

The  buyer  has  expressed  an  interest  to 
obtain  the  Federal  mineral  estate  which 
is  offered  under  the  authority  of  section 
209(b)  of  the  FLPMA  of  1976.  In 
addition  to  the  fair  market  price,  a 
nonrefundable  fee  of  $50  is  necessary  to 
purchase  the  mineral  estate  which 
would  be  conveyed  simultaneously  with 
the  sale  of  the  land. 

The  land  described  is  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws. 
pending  disposition  of  this  action  or  270 
days  from  the  date  of  publication  of  this 
notice,  whichever  occurs  first. 
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Bidding  Procedure  for  Modified 
Competitive  Land  Sale 

Modified  competitive  procediues  are 
allowed  by  the  regulations  (43  CFR 
2710.0-6(c)(3)(ii))  to  provide  exceptions 
to  competitive  bidding  to  assure 
compatibility  with  existing  and 
potential  land  uses. 

Under  modified  competitive 
procedures  the  designated  bidder, 
identified  above  as  Jack  and  Carolyn 
Bauer,  vdll  be  given  the  opportunity  to 
match  or  exceed  the  apparent  high  bid. 
The  apparent  high  bid  will  be 
established  by  the  highest  valid  sealed 
bid  received  in  an  initial  roimd  of 
public  bidding.  If  two  or  more  valid 
sealed  bids  of  the  same  amoimt  are 
received  for  the  same  parcel,  that 
amount  shall  be  determined  to  be  the 
apparent  high  bid.  The  designated 
bidder  is  required  to  submit  a  valid  bid 
in  the  initial  roimd  of  public  bidding  to 
maintain  their  preference  consideration. 
The  bid  deposit  for  the  apparent  high 
bid(s)  and  the  designated  bidder  will  be 
retained  and  all  others  will  be  returned. 

The  designated  bidder  will  be  notified 
by  certified  mail  of  the  apparent  high 
bid.  Failure  to  act  by  the  designated 
bidder  vtrill  result  in  the  parcel  being 
offered  to  the  apparent  high  bidder  or 
declared  unsold,  if  no  bids  were 
received  in  the  initial  roimd  of  bidding. 

All  sealed  bids  must  be  submitted  to 
the  Bums  District  Office,  no  later  than 
2  p.m.  PST  on  Jxme  11,  2002,  the  time 
of  the  bid  opening.  The  outside  of  bid 
envelopes  must  be  clearly  marked  with 
"BLM  Land  Sale,"  the  parcel  number 
and  the  bid  opening  date.  Bids  must  be 
for  not  less  than  the  appraised  market 
value  (minimum  bid)  of  $3,565.  Each 
sealed  bid  shall  be  accompanied  by  a 
certified  check,  postal  money  order, 
bank  draft,  or  cashier's  check  made 
payable  to  the  Department  of  the 
Interior-BLM  for  not  less  than  20 
percent  of  the  amoimt  bid.  The  bid 
envelope  must  also  contain  a  statement 
showing  the  total  amoimt  bid  and  the 
name,  mailing  address,  and  phone 
number  of  the  entity  making  the  bid. 

Federal  law  requires  that  public  land 
may  be  sold  only  to  either,  (1)  citizens 
of  the  United  States  18  years  of  age  or 
older;  (2)  corporations  subject  to  the 
laws  of  any  State  or  the  United  States; 
(3)  other  entities  such  as  associations 
and  partnerships  capable  of  holding 
land  or  interests  therein  under  the  laws 
of  the  State  within  which  the  land  is 
located;  or  (4)  States,  State 
instrumentalities  or  political 
subdivisions  authorized  to  hold 
property.  Certifications  and  evidence  to 
this  effect  will  be  required  of  the 


purchaser  prior  to  issuance  of 
conveyance  documents. 

Prospective  purchasers  will  be 
allowed  180  days  to  submit  the  balance 
of  the  purchase  price.  Personal  checks 
or  cash  will  be  acceptable  for  this 
additional  deposit  only.  Failure  to  meet 
this  timefi-ame  shall  cause  the  deposit  to 
be  forfeited  to  the  BLM.  The  parcel  will 
then  be  offered  to  the  next  lowest 
qualified  bidder,  or  if  no  other  bids  were 
received,  the  parcel  will  be  declared 
unsold. 

DATES:  This  office  has  prepared 
Documentation  of  Land  Use  Plan 
Conformance  and  National 
Environmental  Policy  Act  Adequacy  to 
evaluate  the  proposal.  On  or  before  May 
28.  2002,  interested  persons  may  submit 
comments.  In  the  absence  of  any 
objections,  this  proposal  will  become 
the  determination  of  the  Department  of 
the  Interior. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Acting  Three  Rivers 
Resource  Area  Field  Manager,  28910 
Hwy  20  West,  Hines,  Oregon  97738. 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
public  land  sale  is  available  fi'om  Holly 
Griebel  LaChapelle,  Land  Law 
Examiner,  at  the  above  address,  phone 
(541) 573-4501. 

Dated:  March  6,  2002. 
Rudolph  J.  Hefler, 

Acting  Three  Rivers  Resource  Area  Field 

Manager. 

[FR  Doc.  02-8878  Filed  4-11-02;  8:45  am] 

BILLING  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-921-1410-BK-P] 

Alaalca;  Notice  for  Publication;  Filing  of 
Plat  of  Survey;  Alaalca 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Alaska  State  Office.  Anchorage.  Alaska, 
on  the  date  indicated. 

A  plat  representing  the  dependent 
resurvey  of  U.S.  Survey  No.  3440, 
Alaska.  Tracts  1  and  2,  situated  on 
Nonvianuk  Lake,  approximately  60 
miles  northeasterly  from  King  Salmon. 
Alaska,  was  accepted  November  30, 
2001,  and  was  officially  filed  February 
11,  2002. 

This  plat  was  prepared  at  the  request 
of  the  National  Park  Service  to  delineate 
the  surrounding  public  lands. 

This  plat  will  immediately  become 
the  basic  record  for  describing  the  land 
for  all  authorized  purposes.  This  survey 
has  been  placed  in  the  open  files  in  the 


Alaska  State  Office  and  is  available  to 
the  public  as  a  matter  of  information. 
All  inquires  relating  to  these  lands 
should  be  sent  to  the  Alaska  State 
Office,  Bureau  of  Land  Management, 
222  West  Seventh  Avenue,  #13, 
Anchorage,  Alaska  99513-7599;  907- 
267-1403. 

Daniel  L.  Johnson. 

Chief,  Branch  of  Field  Surveys. 

(FR  Doc.  02-8881  Filed  4-11-02;  8:45  am) 

BILUNG  CODE  UIO-BK-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-933-1430-ET;  F-022962] 

Notice  of  Conformance  to  Survey; 
Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  This  Notice  provides  official 
publication  of  the  surveyed  description 
for  the  Newtok  National  Guard  Site  at 
Newrtok,  Alaska.  The  site  was 
withdrawn  for  the  Department  of  the 
Army  by  Public  Land  Order  No.  2020, 
for  use  by  the  Alaska  National  Guard. 
The  plat  of  survey  was  officially  filed  in 
the  United  States  Department  of  the 
biterior.  Bureau  of  Land  Management, 
Washington.  E)C  on  September  1. 1964. 
United  States  Survey  No.  4042.  Lot  2, 
located  within  T.  10  N.,  R.  87  W.. 
Seward  Meridian.  Alaska,  containing 
1.26  acres,  represents  the  land  that  was 
previously  described  as  follows: 

A  tract  of  land  on  the  shore  of  Bering  Sea 
north  of  Nelson  Island,  at  approximate 
Latitude  60°56'  N.,  Longitude  164°37'  W., 
described  as  follows: 

Beginning  at  the  northeast  comer  of  school 
building  existing  in  1958;  thence  N.  22°  W. 
700  feet  to  the  point  of  beginning;  thence  S. 
68°  W.,  250  feet;  N.  22°  W..  220  feet;  N.  68° 
E.,  250  feet;  S.  22°  E..  220  feet  to  the  point 
of  beginning. 

The  area  as  described  contained 
approximately  1.26  acres. 
ADDRESSES:  Inquiries  about  this  land 
should  be  sent  to  the  Alaska  State 
Office,  Bureau  of  Land  Management, 
222  W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robbie  J.  Havens,  BLM  Alaska  State 
Office,  907-271-5477. 

Dated:  February  25,  2002. 
C.  Michael  Brown, 

Acting  Chief.  Lands  Branch,  Division  of 

Lands,  Minerals,  and  Resources. 

[FR  Doc.  02-8886  Filed  4-11-02;  8:45  am] 

BILLMQ  COOE  431(KIA-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Lend  Management 

[ES-960-1910-BJ-40411 ES-51480,  Group 
104,  Arfcanea* 

Notice  Of  Rling  of  PM  of  Survey; 
Arkaneae 

The  dependent  resurvey  of  a  portion 
of  the  subdivisional  lines,  and  the 
survey  of  the  subdivision  of  certain 
sections.  Township  16  North,  Range  17 
West,  Fifth  Principal  Meridian, 
Arkansas,  will  be  officially  filed  in 
Eastern  States.  Springfield,  Virginia  at 
7:30  a.m..  on  May  23,  2002. 

The  survey  was  made  at  the  request 
of  the  National  Park  Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30a.m.,May  23.  2002. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  appropriate  fee. 

Dated:  March  19.  2002. 
Stephen  D.  Douglas. 
Chief  Cadastral  Surveyor. 
(FR  Doc.  02-8892  Filed  4-11-02;  8:45  am) 
BNXMQ  coot  431 0-Oi-r 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Minerals  Management  Advisory  Board, 
Outer  Continental  Shelf  (OCS), 
Scientific  Committee  (SC) 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  vacancies  and  request 

for  nominations. 


summary:  The  MMS  is  seeking 
interested  and  qualified  individuals  to 
serve  on  its  Minerals  Management 
Advisory  Board  OCS  SC  during  the 
period  of  October  1,  2002,  through 
September  30,  2004.  The  initial  2-year 
term  may  be  renewable  for  up  to  an 
additional  4  years. 
ADDRESSES:  Interested  individuals 
should  send  a  letter  of  interest  and 
resume  within  60  days  to:  Ms.  Julie 
Reynolds,  Program  Planner,  Offshore 
Minerals  Management,  Minerals 
Management  Service,  381  Elden  Street, 
Mail  Stop  4001,  Hemdon,  Virginia 
20170.  She  may  be  reached  by 
telephone  at  (703)  787-1211. 
SUPPt^MENTARY  INFORMATION:  The  OCS 
SC  is  chartered  imder  the  Federal 
Advisory  Committee  Act  to  advise  the 


Director  of  the  MMS  on  the 
appropriateness,  feasibility,  and 
scientific  value  of  the  OCS 
Environmental  Studies  Program  (ESP) 
and  environmental  aspects  of  the 
offshore  oil  and  gas  program.  The  ESP, 
which  was  authorized  by  the  OCS  Lands 
Act  as  amended  (Section  20),  is 
administered  by  the  MMS  and  covers  a 
wide  range  of  field  and  laboratory 
studies  in  biology,  chemistry,  and 
physical  oceanography,  as  well  as 
studies  of  the  social  and  economic 
impacts  of  OCS  oil  and  gas 
development.  Currently,  the  work  is 
conducted  through  award  of 
competitive  contracts  and  interagency 
and  cooperative  agreements.  The  OCS 
SC  reviews  the  relevance  of  the 
information  being  produced  by  the  ESP 
and  may  recommend  changes  in  its 
scope,  direction,  and  emphasis. 

The  OCS  SC  comprises  distinguished 
scientists  in  appropriate  disciplines  of 
the  biological,  physical,  chemical,  and 
socioeconomic  sciences.  Vacancies, 
which  need  to  be  filled,  exist  in  the 
social  science,  ecology/biology,  and 
physical  oceanography  disciplines.  The 
selection  is  based  on  maintaining 
disciplinary  expertise  in  all  areas  of 
research,  as  well  as  geographic  balance. 
Demonstrated  knowledge  of  the 
scientific  issues  related  to  OCS  oil  and 
gas  development  is  essential.  Selection 
is  made  by  the  Department  of  the 
Interior  on  the  basis  of  these  factors; 
appointments  to  the  Committee  are 
made  by  the  Secretary  of  the  Interior. 

Authority:  Federal  Advisory  Conunittee 
Act.  P.L.  92-463,  5  U.S.C,  Appendix  I.  and 
the  Office  of  Management  and  Budget's 
Circular  A-63.  Revised. 

Dated:  March  22,  2002. 
Thomas  A.  Readinger. 

Associate  Director  for  Offshore  Minerals 

Management. 

IFR  Doc.  02-8845  Filed  4-11-02;  8:45  am) 

BHJJNOCOOC  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS)  Civil/ 
Criminal  Perwltiee 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

action:  Notice  summarizing  OCS  civil 
penalties  paid,  January  1,  2001,  through 
December  31,2001. ■ 

SUMMARY:  This  notice  provides  a  listing 
of  civil  penalties  paid  January  1.  2001, 
through  December  31,  2001,  for 
violations  of  the  OCS  Lands  Act.  The 
purpose  of  publishing  the  penalties 


summary  is  to  provide  information  to 
the  public  on  violations  of  special 
concern  in  OCS  operations  and  to 
provide  an  additional  incentive  for  safe 
and  environmentally  sound  operations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Slitor  (Program  Coordinator). 
Performance  and  Safety  Branch, 
Engineering  and  Operations  Division. 
(703) 787-1030. 

SUPPLEMENTARY  INFORMATKW:  The  Oil 
Pollution  Act  of  1 990  (OP A  90) 
strengthened  section  24  of  the  OCS 
Lands  Act  Amendments  of  1978. 
Subtitle  B  of  OPA  90,  titled  "PenalUes." 
increased  the  amount  of  the  civil 
penalty  from  a  maximum  of  $10,000  to 
a  maximum  of  $20,000  per  violation  for 
each  day  of  noncompliance.  More 
importantly,  in  cases  where  a  failure  to 
comply  with  applicable  regulations 
constitutes  or  constituted  a  threat  of 
seriou^,  irreparable,  or  immediate  harm 
or  damage  to  life  (including  fish  and 
other  aquatic  life);  property;  any  mineral 
deposit;  or  the  marine,  coastal,  or 
himian  environment;  OPA  90  provided 
the  Secretary  of  the  Interior  (Secretary) 
with  the  auAority  to  assess  a  civil 
penalty  without  regard  to  the 
requirement  of  expiration  of  a  period  of 
time  allowed  for  corrective  action. 

In  addition,  the  provisions  of  OPA  90 
require  the  Secretary  to  adjust  the 
maximum  civil  penalty  to  reflect  any 
increases  in  the  Consumer  Price  Index. 
Current  regulations  at  30  CFR  250.1403 
specify  the  maximxmi  civil  penalty  of 
$25,000  per  day,  per  violation. 

Between  August  18. 1990.  and 
January  2002.  MMS  initiated  396  civil 
penalty  reviews.  MMS  assessed  291 
civil  penalties  and  collected  $8,218,542 
in  fines.  During  this  time  period,  56 
cases  were  dismissed,  4  cases  were 
merged,  and  46  are  xmder  review. 

On  September  1. 1997,  the  Associate 
Director  of  Offshore  Minerals 
Management  issued  a  notice  informing 
lessees  and  operators  of  Federal  oil,  gas, 
and  sulphiu-  leases  on  the  OCS  that 
MMS  will  annually  publish  a  summary 
of  OCS  civil  penalties  paid.  The  annual 
summary  vriU  highlight  the  identity  of 
the  party,  the  regulation  violated,  and 
the  amoimt  paid.  The  following  table 
provides  a  listing  of  the  penalties  paid 
between  January  1.  2001,  and  December 
31,  2001.  A  quarterly  update  of  the  list 
is  posted  on  the  MMS  worldwide  web 
home  page,  http://www.mms.gov. 

DCS  Qvil/Criminal  Penalties  Program 

The  goal  of  the  MMS  OCS  Civil/ 
Criminal  Penalties  Program  is  to  ensure 
safe  and  clean  operations  on  the  OCS. 
Through  the  pursuit,  assessment,  and 
collection  of  civil  penalties  and  referrals 
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for  the  consideration  of  criminal 
penalties,  the  program  is  designed  to 
encourage  compliance  with  OCS 
statutes  and  regulations. 

The  following  acronyms  are  used  in 
this  table. 

ESD  (emergency  shutdown  device);    , 
INC  (incident  of  non-compliance); 


LACT  (liquid  automatic  custody 

transfer); 
LSH  (level  safety  high); 
LSL  (level  safety  low); 
NON  (notice  of  non-compliance); 
PSL  (pressure  safety  low); 
PSHL  (pressure  safety  high/low); 
PSV  (pressure  safety  valve); 


SCSSV  (surface  controlled  subsur&ce 

safety  valve); 
SSV  (subsiuface  valve). 

Cited  regulations  are  accurate  as  of 
the  date  of  the  infraction.  Where 
applicable,  subsequent  reniunbered 
regulatory  citations  are  also  shown  in 
brackets. 


2001  Civil/Criminal  Penalties  Summary  Paid  in  Calendar  Year  2001 


Operator  name  and  Case  No. 


Violation  and  date(s) 


Penalty  paid 

and  date 

paid 


Regulation(s) 
violated 
(30  CFR) 


BP*  Exploration  &  Oil  Inc.,  G-2000-029 


Santa    Fe    Snyder    Corporation;    G- 
2000-031. 


iller 


Millennium  Offshore  Group,  Inc.;  G- 
2000-035. 


Arnoco  Production  Company;  G-2000- 
036. 

PANACO.  INC.;  G-2000-037  


Energy  Resource  Technology,  Inc.;  G- 
2000-039. 

Forcenergy  Inc.;  G-2000-041   


Equitat>ie    Production    Company;    G- 
2000-042. 

ATP  Oil  &  Gas  Corporation;  G-200O- 
043. 


Apache  Corporation;  G-2000-O46 


Shell  Offshore  Inc.;  Gh-2000-048 


Energy  Resource  Technology,  Inc.;  G- 
2000-049. 


Union  Oil  Company  of  California;  G- 

2000-051. 
Energy  Resource  Technology,  Inc.;  G- 

2000-052. 


Unsafe  operations  were  conducted  during  the  slip  and  cut  of 
the  drill  line,  and  an  employee  was  seriously  injured. 

3/16/00-3/16/00 

A  derrickhand  who  was  allowed  to  remain  in  the  derrick  during 
a  pressure  test  of  a  Kelly  hose  was  seriously  injured  when 
the  hose  burst. 

3/4/00-3/4/00 

Seven  violations  involving  the  bypass  of  the  following:  (1) 
SCSSV  on  Well  A-3,  (2)  PSL  LACT  Charge  Pump  #1,  (3) 
PSL  LACT  Charge  Pump  #2,  (4)  PSL  on  the  Pipeline  Pump 
#1,  (5)  PSL  on  the  Pipeline  Pump  #2,  (6)  LSL  on  the  Dry  "Oil 
Tank,  and  (7)  LSL  on  the  Wet  Oil  Tank. 

5/17/00-5/22/00 

5/21/00-5/22/00 

The  lift  capacity  for  the  platform  crane  was  exceeded  causing 
personnel  injury  and  property  damage. 

1/26/00-1/26/00 

No  annual  crane  inspection  for  1998  and  1999.  Gas  detection 
system  not  tested  within  required  timeframe.  SCSSV  in  Well 
No.  A-5L  exceeded  12-month-test  requirement.  Records  indi- 
cate that  SSVs  for  Wells  Nos.  A-4L  and  A-4U  were  leaking 
since  10/29/99;  valves  not  immediately  repaired  or  replaced. 
Since  8/95,  unable  to  test  SCSSV  in  Well  No.  A-4L  due  to 
communication  between  tubing  and  production  casing  above 
and  below  valve.  Failure  to  correct  missing  skirting  on  heli- 
port; originally  cited  on  10/14/98. 

01/01/96-03/17/00 

06/02/98-07/09/98 

11/11/94-03/14/00 

12/12/99-03/16/00 

10/14/98-03/14/00 

02/26/00-03/16/00 

The  Gas  Detection  System  was  not  tested  for  one  required 
quarteriy  test  and  one  sensor  failed  wtien  inspected. 

1/11/00-2/3/00 

PSHL  on  fk>wline  for  Well  No.  A-5  was  bypassed t.T. 

3/23/00-3/23/00 

Tubing  plugs  in  Wells  Nos.  C-5D  and  C-6  found  leaking  on 
January  31,  1999.  Not  repaired  until  May  16,  2000. 

1/31/99-5/16/00 

Heater  treater  fire  tube  stack  not  insulated.  Fire  occurred  on 
platform  from  sprayed  condensate  onto  the  heater  treater  fire 
tube  stack. 

5/2/00-5/2/00 

PSV  on  the  compressor  fuel  gas  filter  was  blocked  out  of  serv- 

7/16/00-7/25/00 

SCSSV  for  well  JN-1U  was  bypassed  

2/21/00-2/21/00 

Tubing  plugs  for  15  wells  last  tested  for  leakage  Sept  1999. 

Should  be  checked  every  6  months;  missed  one  leakage  test 

per  well. 
3/2/00-5/09/00 
3/2/00-6/1 0/00 

Dkl  not  conduct  an  annual  crane  inspectkm 

10/19/99-8/25/00 

Pollution  resulted  from  an  improperiy  maintained  skim  pile  

4/11/00-4/11/00 


$20,000 
2/14/01 

$24,000 
1/30/01 


$54,000 
8/15/01 


$23,000 
1/13/01 

$525,200 
6/7/01 


$12,000 
10/30/01 

$18,000 

4/30/01 

$283,200 

5/1/01 

$15,000 
2/13/01 


$20,000 
1/12/01 

$10,000 
5/25/01 
$45,000 
5/17/01 


$10,000 

11/29/01 

$20,000 

4/26/01 


250.107(a) 


250.107 


250.803(c)(1) 
250.803(c)(1) 


250.120(c) 


250.20(c) 

{250.120(c)} 

250.124(a)(1)(ii) 

{250.804(a)(1)(ii)} 

250.87(c) 

{250.517(c)} 

250.804(a)(4) 

250.120(a) 

{250.800} 

250.804(a)(8) 


250.804(a)(8) 

250.803(c)(1) 
250.804(a)(1)(iii) 

250.803(b)(5)(i) 

250.803(c)(1) 

250.803(c)(1) 

250.804(a)(1)(iii) 
250.804(a)(1)(iii) 


250.120(c) 
{250.800} 
250.300(b)(4) 
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Operator  name  and  Case  No. 


W  &  T  Offshore,  Inc.;  G-2000-053 


Barrett    Resources    Corporation;    G- 
2000-054. 


Freeport-McMoRan  Sulphur  LLC;  G- 

2000-055. 
Chevron  U.S.A.  Inc.;  G-2000-057  

Elf  Exploration,  Inc.;  G-2000-058  


Apache  Corporation;  G-2000-060 


Coastal  Oil  &  Gas  Corporation;  G- 
2001-001. 


Apache  Corporation;  G-2001-002 


EH  Exploration,  Inc.;  G-2001-003 


Violation  and  date(s) 


Penalty  paid 

and  date 

paid 


Pogo  Producing  Company;  G-2001- 

007. 
Coastal  Oil  &  Gas  Corporation;  G- 

2001-008. 

Burlington    Resources   Offshore    Inc.; 

G-2001-011. 
Apache  Corporation;  G-2001-012 


El   Paso   Production   GOM   Inc.;    G- 

2001-014. 
Shell  Offshore,  Inc.;  G-2001-023 


RME   Petroleum   Company;   G-2001- 
033. 


Aera  Energy  LLC;  P-1 999-001'. 


Glycol  safety  system  relay  pinned  out  of  service;  PSL  t)ypassed 
on  the  pipeline;  LSH  inoperable  on  sump  pile. 

8/09/00-8/09/00 

7/27/00-7/27/00  ^  ^         ^  , 

13  vwell's  SCSSVs  not  being  tested  in  the  required  6  month  in- 
terval. 

2/1 1/00-7/26/00 

2/11/00-7/26/00 

2/13/00-7/26/00 

2/13/00-7/26/00 

2/13/00-7/26/00 

2/20/00-7/26/00 

A  sulphur  fire  occuned  from  welding  operations  

6/8/00-6/8/00 

The  firewater  system  was  Inoperable  for  81  days  ; 

7/10/00-9/28/00 

PSV  on  ttw  glycol  fitter  was  improperty  maintained  including  a 
broken  valve  stem  on  the  Isolation  valve.  The  glycol  master 
panel  was  bypassed  on  8/2/2000.  The  PSV  on  the  glycol 
contractor  was  bypassed  on  8/7  &  8/2000.  The  SCSSV  for 

.  Well  A-1  was  not  tested  within  ttie  required  timefranrie  (two  6- 

month  tests  were  missed). 
8/2/00-8/2/00 
6/3/99-8/2/00 
8/7/00-8/8/00 

8/8^)0-8/8/00  _       ^.       ^ 

The  SCSSV  in  Well  A-6  was  tested  on  April  9,  2000,  and  found 

to  be  leaking  greater  than  the  altowable  leakage  rate.  For  3 

days  the  SCSSV  was  not  removed,  repaired  and  reinstalled. 

or  replaced;  It  was  not  monitored  during  this  time  either. 

4/9/00-4/1 1/00 

Two  fires  occurred  on  the  san>e  day  and  unsafe  and 
unworkmanlike  operations  were  conducted  In  both  instances. 
For  both  fires,  hot  wock  operations  were  conducted  in  ckwe 
proximity  of  the  dry  oil  tank  even  though  there  was  prior 
knowledge  of  gas  escaping  from  valves  on  top  of  ttie  tank. 

8/16/00-8/16/00 

8/16/00-8/16/00  _^ 

A  flash  fire  occurred  when  the  operator  did  not  properly  protect 
equipment  containing  hydrocarbons  (that  was  within  35  feet 
horizontally  from  the  weWIng  area)  from  slag  and  sparks. 

10/24/00-10/24/00 

Overflow  of  oil  from  the  bad  oil  tank  and  containment  system 
resulted  In  a  flash  fire  causing  serious  damage  to  equipment 
on  platform  and  the  release  of  oil  Into  the  Gulf  of  Mexk». 

8/9/00-8/9/00 

8/9/00-8/9/00 

Bypassed  ESD  at  boat  landing  

5/26/00-5/26/00  ^      . 

Fuel  gas  scmbber  PSHL  was  In  bypass  positton  on  production 
main  panel;  not  flagged  nor  monitored. 

1/14/01-1/14/01 

PSV  for  2nd  stage  compressor  discharge  set  out  of  range 

11/13/00-1/5/01 

Drilling  operattons  continued  as  the  air  supply  line  to  gas  detec- 
tor used  to  monitor  drilling  mud  retums  was  turned  off  ren- 
dering the  detector  inoperable. 

2/9/01-2/9/01 

One  semi-annual  test  period  missed  on  an  SCSSV 

12/1/00-1/5/01 

A  pollutkw  event  occunred  as  a  result  of  pumps  and  LSHs  on 
the  Dry  Oil  Tank  and  Emergency  Sump  not  operating  cor- 

fGCtlV 

3/20/01-3/20/01 

The  gas  detection  system  in  the  mud  pit  room  was  inoperable 

for  3  days. 
4/21/01-4/23/01  ,.    . 

Failure  to  property  maintain  pipeline,  resulting  in  a  pollution 

event. 
6/7/99 


Regulatk>n(s) 
vk>lated 
(30  CFR) 


$36,000 
3/26/01 


$67,000 
9/18A)1 


$17,500 

5/5/01 

$810,000 

6/28/01 

$33,000 

10/19/01 


250.803(c)(1) 
250.803(c)(1) 


250  804(a)(1)(iii) 

250.804(a)(1)(iii) 

250.804(a)(1)(i) 

250.804(a)(1)(iii) 

250.804(a)(1)(i) 

250.804(a)(1)(i) 


250.107(a) 

250.803(b)(8) 

250.803(c)(1) 
250.804(a)(1)(i) 
250.803(c)(1) 
250.107 


$21,000 
8/16A)1 


$37,000 
8/16/01 


$15,000 
11/6«)1 


$45,000 
10/19/01 


$5,000 
7/24/01 

$7,500 
8/17/01 

$27,000 

8/15/01 

$14,000 

10/31/01 


$15,000 

12/11/01 
$20,000 
12/20/01 


$52,500 
12/28/01 

$25,000 
5/4/01 


250.804<a)(1)(i) 


250.107(a) 
250.107(a) 


250.113(a) 


250.300(a) 
250.107(a) 


250.803(c)(1) 
250.803(c)(1) 


250.804(a)(2) 
250.41 0(c)(2)(iv) 

250.804(a)(1)(i) 
250.300(a) 


250.410(e)(3) 
250.300(a) 


:l     1  O       tnTiO  I  KSntinoB 
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2001  Civil/Criminal  Penalties  Summary  Paid  in  Calendar  Year  2001— Continued 


Operator  name  and  Case  No. 


Chevron  U.S.A.  Inc.;  P-1 999-002 


Violatkjn  and  date(s) 


Failure  to  replace  compromised  piping  In  a  timely  manner  or  re- 
move it  from  service  resulted  In  piping  failure  and  release  of 
32,000  cf  gas  with  18,000  ppm  H2S,  causing  damage  to  facil- 
ity and  placing  platform  and  lives  of  all  personnel  on  platform 
in  substantial  danger. 

7/21/99-8/3/99;  8/3/99 


Penalty  paid 

and  date 

paid 


$350,000 
06/29/01 


Regulation(s) 

violated 

(30  CFR) 


250.120(a) 
{250.800} 


Total  Penalties  Paid:  1/1/D1-12/31/01 
32  Cases:  $2,724,900 


Elated:  March  27,  2002. 
Paul  E.  Martin, 

Acting  Chief,  Engineering  and  Operations 
Division. 

(FR  Doc.  02-8846  Filed  4-11-02;  8:45  am) 
BIUJNG  COOE  4310-MR-P 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Notice  on  Outer  Continental  Shelf  Oil 
and  Gas  Lease  Sales 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  List  of  restricted  joint  bidders. 

SUMMARY:  Pursuant  to  the  authority 
vested  in  the  Director  of  the  Minerals 
Management  Service  by  the  joint 
bidding  provisions  of  30  CFR  256.41. 
each  entity  within  one  of  the  following 
groups  shall  be  restricted  firom  bidding 
with  any  entity  in  any  other  of  the 
following  groups  at  Outer  Continental 
Shelf  oil  and  gas  lease  sales  to  be  held 
during  the  bidding  period  May  1,  2002, 
through  (Dctober  31.  2002.  The  List  of 
Restricted  Joint  Bidders  published 
October  12,  2001,  in  the  Federal 
Register  at  66  FR  52150  covered  the 
period  November  1,  2001,  through  April 
30,  2002. 

Group  I.  Exxon  Mobil  Corporation 
and  ExxonMobil  Exploration  Company. 

Group  n.  Shell  Oil  Company,  Shell 
Offshore  Inc.,  SWEPI  LP.  Shell  Frontier 
Oil  &  Gas  Inc.,  Shell  C^onsolidated 
Energy  Resources  Inc..  Shell  Land  & 
Energy  Company,  Shell  Onshore 
Ventures  Inc.,  Shell  Offshore  Properties 
and  Capital  n.  Inc.,  and  Shell  Rocky 
Moimtain  Production  LLC. 

Group  in.  BP  Exploration  &  Oil  Inc., 
BP  Exploration  &  Production  Inc.,  BP 
Exploration  (Alaska)  Inc.,  Amoco 
Production  (Company,  Vastar  Offshore 
Inc.,  and  Vastar  Resources  Inc. 

Group  IV.  TotalFinaElf  E&P  USA.  Inc.. 
Elf  Aquitaine  Oil  Programs,  Inc., 
TOTAL  Exploration  Production  USA, 
Inc.,  and  Fina  E&P  Inc. 


Group  V.  ChevronTexaco  Corporation, 
(Chevron  U.S.A.  Inc.,  Texaco  Inc.,  and 
Texaco  Exploration  and  Production  Inc. 

Dated:  March  29,  2002. 
R.M.  "lohnnie"  Burton, 

Director,  Minerals  Management  Service. 
[FR  Doc.  02-8848  Filed  4-11-02;  8:45  am] 

BILUNG  COOE  4310-MR-P 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service  (MMS) 

Outer  Continental  Shelf  (OCS)  Official 
Protraction  Diagrams  (OPD) 

agency:  Minerals  Management  Service. 

Interior. 

ACTION:  Availabihty  of  revised  OCS  OPD 

in  the  South  Atiantic  Planning  Area. 

SUMMARY:  Notice  is  hereby  given  that 
effective  with  this  publication,  the 
following  NAD  83-based  OCS  OPDs  in 
the  South  Atlantic  Planning  Area  last 
revised  on  the  date  indicated,  are  on  file 
and  available  for  information  only  in  the 
Gulf  of  Mexico  OCS  Regional  Office. 
New  Orleans,  Louisiana.  In  accordance 
with  Tide  43,  Code  of  Federal 
Regidations,  these  diagrams  are  the 
basic  record  for  the  description  of  the 
OCS  geographic  areas  they  represent. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  Leasing  Maps  and  OPDs  are 
$2.00  each.  These  may  be  purchased 
from  the  Public  Information  Unit, 
Information  Services  Section,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Mangement  Service,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394,  Telephone  (504)  736-2519 
or  (800)  200-GULF. 
SUPPLEMENTARY  INFORMATION:  Leasing 
Maps  and  OPDs  may  be  obtained  in  two 
digital  formats:  .gra  files  for  use  in  ARC/ 
INFO  and  .pdf  files  for  viewing  and 
printing  in  Acrobat.  Copies  are  also 
available  for  download  at 
www.gomr.mms.gov/homepg/lsesale/ 
mapdiag.htm}. 


Description 

Date 

NH17-02    Bmnswick  

NH17-05    Jacksonville  

NI17-11    Savannati  

May  10.  2001. 
May  10.  2001. 
May  10,2001. 

Dated:  March  15,  2002. 
Thomas  A.  Readinger, 

Associate  Director  for  Offshore  Minerals 

Management. 

(FR  Doc.  02-8847  Filed  4-11-02:  8:45  am] 

BILUNG  COOE  4310-MR-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Nathw  American  Graves  Protection 
and  Repatriation  Review  Committee 
Nomination  Solicitation 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee:  Notice  of  Nomination 
Solicitation 

SUMMARY:  The  Secretary  of  the  Interior 
is  soliciting  nominations  for  a 
traditional  Native  American  religious 
leader  to  serve  as  a  member  of  the 
Native  American  Graves  Protection  and 
Repatriation  Review  Committee.  In 
accordance  vrith  the  provisions  of  the 
Native  American  Graves  Protection  and 
Repatriation  Review  Act  (NAGPRA),  25 
U.S.C.  3000-3016,  only  nominations 
from  Indian  tribes.  Native  Hawaiian 
organizations,  and  traditional  religious 
leaders  will  be  considered  in  appointing 
this  member. 

DATES:  Interested  Indian  tribes,  Native 
Hawaiian  organizations,  and  traditional 
Native  American  religious  leaders  are 
invited  to  nominate  traditional  Native 
American  religious  leaders  for  the 
Secretary's  consideration  in  appointing 
one  member  to  the  review  committee. 
Nominations  should  include  all 
information  as  specified  imder 
Supplementary  Information.  All 
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nominations  must  be  received  by  close 
of  business  on  May  13,  2002. 
AOORESSES:  Nominations  should  be  sent 
(1)  by  mail  to  the  Manager,  National 
NAGPRA  Program.  National  Park 
Service.  1849  C  Street  NW-350NC. 
Washington.  DC  20240;  or  (2)  by 
commercial  delivery  address  to  the 
Manager.  National  NAGPRA  Program. 
National  Park  Service,  800  North 
Capitol  Street  NW.  Suite  350, 
Washington,  DC  20001. 

Increased  security  in  the  Washington, 
DC.  area  may  cause  delays  in  the 
delivery  of  U.S.  Mail  to  Government 
offices.  In  addition  to  mail  or 
commercial  delivery,  please  also  fax  a 
copy  of  the  mailed  nomination  to 
Manager,  National  NAGPRA  Program,  at 
(202)  343-5260,  to  ensure  timely  review. 
Nominations  sent  to  addressees  or 
addresses  other  than  those  listed  above 
or  nominations  sent  by  mail  without  a 
follow-up  fax  transmission  may  not 
reach  the  National  NAGPRA  Program  in 
time  for  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Steams,  Manager,  National 
NAGPRA  Program,  1849  C  Street  NW- 
350NC,  Washington.  DC  20240, 
telephone  (202)  343-5266.  A  copy  of  the 
charter  for  this  review  committee  is 
available  upon  request  or  at  the  National 
NAGPRA  Program  website,  http:// 
www.cr.nps.gov/nagpray  (click  on 
"Review  Committee,"  then  click  on 
"Procedures"). 

SUPPLEMENTARY  INFORMATION:  Each 
nomination  should  contain  the  name, 
home  and  business  addresses  and 
telephone  numbers,  and  a  brief 
biography  of  the  traditional  Native 
American  religious  leader 
recommended  for  appointment.  The 
nomination  should  also  contain  the 
following: 

(a)  Nominations  submitted  by  an 
Indian  tribe  or  Native  Hawaiian 
organization  must  be  signed  by  the 
leader  of  the  tribe  or  organization,  and 
must  include  the  leader's  name,  title, 
address,  and  daytime  telephone 
number. 

In  accordance  with  NAGPRA's 
regulations,  a  tribe's  or  organization's 
leader  is  "the  principal  leader  of  an 
Indian  tribe  or  Native  Hawaiian 
organization  or  the  individual  officially 
designated  by  the  governing  body  of  an 
Indian  tribe  or  Native  Hawaiian 
organization  or  as  otherwise  provided 
by  tribal  code,  policy,  or  established 
procedure  as  responsible  for  matters 
relating  to  these  regulations"  (43  C.F.R. 
10.2(b)(4)). 

Indian  tribe  means  "any  tribe,  band, 
nation,  or  other  organized  Indian  group 
or  commimity  of  Indians,  including  any 


Alaska  Native  village  or  corporation  as 
defined  in  or  established  by  the  Alaska 
Native  Claims  Settlement  Act  (43  U.S.C. 
1601  et  seq.),  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians"  (43  U.S.C.  10.2  (b)(2)). 
-    Native  Hawaiian  organization  means 
"any  organization  that:  (A)  Serves  and 
represents  the  interests  of  Native 
Hawaiians:  (B)  Has  as  a  primary  and 
stated  purpose  the  provision  of  services 
to  Native  Hawaiians;  and  (C)  Has 
expertise  in  Native  Hawaiian  affairs" 
(43  U.S.C.  10.2  (b)(3)(i)). 

(b)  Nominations  submitted  by 
traditional  religious  leaders  should 
identify  the  nominator  as  a  traditional 
religious  leader  and  include  his/her 
title,  business  and  home  address,  and  a 
daytime  telephone  number. 

In  accordance  with  NAGPRA's 
regulations,  a  traditional  religious  leader 
is  "a  person  who  is  recognized  by 
members  of  an  Indian  tribe  or  Native 
Hawaiian  organization  as:  (i)  Being 
responsible  for  performing  cultxual 
duties  relating  to  the  ceremonial  or 
religious  traditions  of  that  Indian  tribe 
or  Native  Hawaiian  organization,  or  (ii) 
Exercising  a  leadership  role  in  an  Indian 
tribe  or  Native  Hawaiian  organization 
based  on  the  tribe  or  organization's 
cultural,  ceremonial,  or  religious 
practices"  (43  C.F.R.  10.2  (d)(3)). 

Nominations  from  other  individual 
tribal  members  cannot  be  considered. 

The  review  committee's  duties 
include  monitoring  the  implementation 
of  the  statute,  facilitating  the  resolution 
of  disputes,  consulting  with  the 
Secretary  of  the  Interior  in  the 
development  of  regulations,  and 
reporting  to  Congress  on  the  status  of 
implementation  (25  U.S.C.  3006).  As 
stipulated  by  25  U.S.C.  3006  (b),  the 
review  committee  is  composed  of  seven 
members  appointed  by  the  Secretary  of 
the  Interior  as  follows: 

(a)  Three  members  appointed  from 
nominations  by  Indian  tribes.  Native 
Hawaiian  organizations,  and  traditional 
religious  leaders,  with  at  least  two  such 
persons  being  traditional  religious    . 
leaders; 

(b)  Three  members  appointed  from 
nominations  submitted  by  national 
museum  organizations  and  scientific 
organizations;  and 

(c)  One  member  appointed  from  a  list 
of  persons  developed  and  consented  to 
by  all  of  the  other  members. 

The  Secretary  may  not  appoint 
Federal  officers  or  employees  to  the 
Committee. 


Dated:  February  28,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
[FR  Doc.  02-8575  Filed  4-11-02;  8:45  am) 
BHJJNQ  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Benefits-Sharing  Environmental 
Impact  Statement,  National  Parte 
Service 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  National  Park  Service  (NFS) 
concerning  the  environmental  impacts 
of  implementing  "benefits-sharing" 
agreements  when  information  derived 
from  research  specimens  collected  from 
units  of  the  National  Park  System 
results  in  commercial  value. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  National  Environmental  Policy  Act 
of  1969,  the  National  Park  Service  is 
preparing  an  Environmental  Impact 
Statement  of  potential  environmental 
impacts  of  implementing  "benefits- 
sharing"  agreements  for  research 
projects  that  use  research  specimens 
lawfully  collected  from  units  of  the 
National  Park  System.  NFS  authorizes 
the  collection  of  research  specimens 
from  units  of  the  National  Park  System 
for  qualified  scientific  pm-poses  imder 
its  regulations  (36  CFR  1.6  and  2.5). 
Occasionally,  such  research  also  results 
in  commercial  applications.  "Benefits- 
sharing"  refers  to  the  equitable  and 
efficient  exchange  of  valuable  research 
results,  and  in  some  cases,  economic 
resources,  between  researchers  and  their 
institutions  or  companies  and  the  NFS. 
Through  the  Federal  Technology 
Transfer  Act  of  1986  and  other  statutes. 
Congress  has  attempted  to  create 
incentives  that  optimize  the  social, 
environmental  and  economic  benefits 
that  can  result  from  enhancing 
cooperative  activities  between  Federal 
and  private  sector  research 
organizations.  In  addition,  the  National 
Parks  Omnibus  Management  Act  of 
1998  (Pub.  L.  105-391)  specifically 
authorizes  the  negotiation  of  "equitable, 
efficient  benefits-sharing  arrangements" 
between  imits  of  the  National  Park 
System  and  the  research  community. 
NFS  regulations  provide  that  a  park 
superintendent  may  issue  a  permit  to  a 
qualifying  researcher  when  it  is 
determined  that  "public  health  and 
safety,  enviroimiental  or  scenic  values, 
natiiral  or  cultural  resoiuces,  scientific 
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research,  implementation  of 
management  responsibilities,  proper 
allocation  and  use  of  facilities,  or  the 
avoidance  of  conflict  among  visitor  use 
activities  will  not  be  adversely 
impacted"  (36  CFR  1.6(a)).  Through  a 
public  process,  this  EIS  will  examine 
potential  environmental  impacts  of 
various  methods  of  implementing  the 
provisions  of  law  that  authorize 
benefits-sharing  agreements  while 
ensuring  the  integrity  of  resources. 

"The  NPS  published  a  notice  of  intent 
in  the  Federal  Register  on  June  25,  2001 
(pages  33712-33713),  to  prepare  an 
environmental  assessment  (EA) 
concerning  the  environmental  impacts 
of  implementing  benefits-sharing 
agreements.  Corrections  to  this  notice 
were  published  in  the  Federal  Register 
on  July  11.  2001  (page  36368).  and  the 
scoping  comment  period  was  extended 
on  July  27.  2001  (page  39197)  through 
August  27,  2001.  Based  on  public 
conmients  received  during  the  scoping 
period  for  this  EA,  the  NPS  has  decided 
to  prepare  an  EIS. 

U  you  commented  during  the  EA 
scoping  period  (Jxme  25- August  27, 
2001)  you  do  not  need  to  re-submit  your 
comments  because  they  will  be 
considered  in  the  EIS.  Additional 
comments  may  be  submitted  by  any  one 
of  several  methods.  You  may  mail 
comments  to:  National  Park  Service. 
Benefits-Sharing  Environmental 
Assessment,  P.O.  Box  168.  Yellowstone 
National  Park,  WY  82190.  You  may  also 
e-mail  comments  to 
BenefitsEIS@nps.gov,  submit  them 
online  at  jvHTv.nafure.nps.gov/ 
benefitssharing.  Additional  information 
is  available  online  at 
www.nature.nps.gov/benefitssharing  or 
by  contacting:  NPS  Benefits  Sharing 
Team,  P.O.  Box  168,  Yellowstone 
National  Park,  WY.  82190;  telephone 
307-344-2203.  NPS  practice  is  to  make 
comments,  including  the  names  and 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  NPS  withhold  their 
addresses  bom  the  record,  which  will 
be  honored  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  NPS  would  withhold  from  the 
record  a  respondent's  identity,  to  the 
extent  allowable  by  law.  If  you  wish  the 
NPS  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  NPS  wall  make  all 
submissions  from  organizations  and 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 


DATES:  Comments  on  the  potential  scope 
of  the  EIS.  alternatives  to  be  considered, 
impacts  to  be  addressed,  and  any  other 
relevant  related  issues  should  be 
submitted  within  45  calendar  days  from 
the  date  of  this  notice. 

For  Further  Information:  contact  Sue 
Mills,  National  Park  Service  Benefits 
Sharing  Team.  P.O.  Box  168, 
Yellowstone  National  Park.  WY  82190; 
telephone  307-344-2203. 

Michael  Soukup. 

Associate  Director,  Natural  Resources 

Stewardship  and  Science. 

[FR  Doc.  02-8941  Filed  4-11-02;  8:45  am) 

BILUNG  CODE  4310-7(M> 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

Notice  of  inventory  Completion  for 
Native  Amertcan  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  American  Museum 
of  Natural  History,  New  Yori(,  NY; 
Correction 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice.   , 

Notice  is  hereby  given  in  accordance 
with  provisions  of  die  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  American 
Museum  of  Natural  History.  New  York. 
NY. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museimi.  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  v»rithin  this 
notice. 

This  notice  corrects  the  minimmn 
number  of  individuals  reported  in  a 
Notice  of  Inventory  Completion 
published  October  9,  2001  (Federal 
Register  document  01-25150,  page 
51459).  Since  publication  of  the  original 
notice,  a  review  of  American  Museum  of 
Natural  History  documentation  revealed 
the  presence  of  an  additional  individual 
culturally  affiliated  with  the  same  tribes 
listed  in  the  original  notice.  Paragraphs 
four  and  eight  of  the  October  9,  2001, 
notice  are  corrected  by  substituting  the 
following  two  paragraphs: 

In  1902.  human  remeiins  representing 
a  m'"'>T»'m  of  four  individuals  were 


collected  by  Ales  Hrdlicka  from  the 
vicinity  of  Sacaton.  Pinal  Coimty,  AZ, 
while  Dr.  Hrdlicka  was  a  member  of  the 
Hyde  Expedition,  sponsored  by  the 
American  Museum  of  Natural  History. 
No  known  individuals  were  identified. 
The  two  associated  funerary  objects  are 
fiagments  of  cloth. 

Based  on  the  above-mentioned 
information,  officials  of  the  American 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  five  individuals  of  Native 
American  ancestry.  Officials  of  the 
American  Museum  of  Natiual  History 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (d)(2),  the  four  objects 
listed  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
American  Museum  of  Natural  History 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the  Ak 
Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation. 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  and  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona. 

This  notice  has  been  sent  to  officials 
of  the  Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Gila  River  Indian  Commimity 
of  the  Gila  River  Indian  Reservation, 
Arizona;  and  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Elaine  Guthrie, 
Acting  Director  of  Cultimil  Resources, 
American  Museum  of  Natural  History, 
Central  Park  West  at  79th  Street,  New 
York,  NY  10024-5192,  telephone  (212) 
769-5835,  before  May  13,  2002. 
Repatriation  of  these  human  remains 
and  associated  funerary  objects  to  the 
Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  and  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 
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Dated:  March  5,  2002. 
Robert  Stearns, 

Manager,  National  NAGPHA  Program. 
(FR  Doc.  02-8573  Filed  4-11-02;  8:45  am) 

BHJJNO  COOe  4310-70-S 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
ftoview,  Agency  information  Collection 
Activitlee;  Revision  of  a  Cunnently 
Approved;  Comments  Request 

action:  60-day  notice  of  information 
collection  under  review;  Extension  of  a 
currently  approved  collection;  Fee 
waiver  request. 

The  Department  of  Justice  (DOJ). 
Executive  Office  for  Immigration 
Review  (EOIR)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  June  11,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  burden  or  associated 
response  time,  suggestions,  or  need  a 
copy  of  the  proposed  information 
collection  instrument  with  instructions 
or  additional  information,  please 
contact:  Charles  Adkins-Blanch,  5107 
Leesburg  Pike.  Suite  2600,  Falls  Church. 
Virginia  22041. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  revision  of  a  currently 
approved  collection  are  encouraged. 
Yoiu'  comments  should  address  one  or 
more  of  the  following  foiu'  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  technical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form:  Fee  Waiver 
Request. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  Sponsoring  the 
collection:  Form  EOIR  26A,  Executive 
Office  for  Immigration  Review,  United 
States  Department  of  Justice. 

(4)  Affected  Public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  An  alien  appealing  an 
Immigration  Judge's  decision.  Other: 
None  Abstract:  The  information 
collected  on  EOIR-26A  will  be  used  to 
determine  whether  the  requisite  fee  for 
a  motion  or  appeal  will  be  waived  due 
to  an  alien's  financial  situation. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,500  responses  are  estimated 
annually  with  a  average  of  thirty 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  750  hours  annually. 

If  additional  information  is  required, 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  1600,  Patrick  Henry 
Building,  601  D  Street,  NW., 
Washington.  DC  20530. 

Dated:  April  B.  2002. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 
[FR  Doc.  02-8895  Filed  4-11-02;  8:45  am] 
BILUNG  COOe  4410-30-M 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review 

Agency  Infomation  Collection 
Activities;  Revision  of  a  Currently 
Approved  Collection;  Comments 
Request 

action:  60-day  notice  of  information 
collection  under  review;  Revision  of  a 
ciurently  approved  collection;  Alien's 
change  of  address  form,  33/BIA  Board  of 
Immigration  Appeals,  33/IC 
Immigration  Court. 

The  Department  of  Justice  (DOJ), 
Executive  Office  for  Immigration 


Review  (EOIR)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  vmtil  June  11.  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  burden  or  associated    - 
response  time,  suggestions,  or  need  a 
copy  of  the  proposed  information 
collection  instrument  with  instructions 
or  additional  information,  please 
contact:  Charles  Adkins-Blanch,  5107 
Leesburg  Pike.  Suite  2600,  Falls  Church, 
Virginia.  22041. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  revision  of  a  currently 
approved  collection  are  encoiu-aged. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  &ihance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  technical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(a)  Type  of  Information  Collection: 
Revision  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form:  Alien's  Change 
of  Address  Form:  33/BIA  Board  of 
Immigration  Appeals  and  33/IC 
Immigration  Court. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  Sponsoring  the 
collection:  Form  EOIR  33/BIA.  EOIR  33/ 
IC,  Executive  Office  for  Immigration 
Review,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
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Primary:  An  alien  whose  immigration 
proceedings  is  statutorily  required  to 
report  any  change  of  address. 
Other:  None  Abstract:  The 
information  on  the  change  of  address 
form  is  used  by  the  Immigration  Courts 
and  the  Board  of  Immigration  Appeals 
to  ascertain  where  to  send  the  notice  of 
the  next  administrative  action  or  notice 
of  any  decisions  which  have  been 
rendered  in  an  alien's  case. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  15.000  responses  are  estimated 
annually  with  an  average  of  15  minutes 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,750  hours  annually. 

If  additional  information  is  required, 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice.  Patrick  Henry  Building.  Suite 
1600.  601  D  Street,  NW.,  Washington. 
DC  20530. 

Dated:  April  8,  2002. 
Robert  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  02-8896  Filed  4-11-02;  8:45  am] 

BliXING  COOE  4410-30-M 


2 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review;  Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-day  notice  of  information 
collection  under  review;  extension  of  a 
currently  approved  collection; 
application  for  cancellation  of  removal: 
42A)  for  certain  permanent  residents, 
and  42B)  adjustment  of  status  for  certain 
nonpermanent  residents. 

The  Department  of  Justice  (DOJ), 
Executive  Office  for  Immigration 
Review  (EOIR)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  Jime  11.  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 


associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Chuck  Adkins-Blanch, 
General  Counsel,  Executive  Office  for 
Inunigration  Review.  U.S.  Department  of 
Justice.  Suite  2600,  5107  Leesburg  Pike. 
Falls  Oivirch,  Virginia  22041;  telephone: 
(703)  305-0470. 

Written  comments  and  suggestions 
^from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility;    ^ 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated.      , 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

Overview  ofThis  Information 
Collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Cancellation  of 
Removal: 

A.  42A  for  Certain  Permement 
Residents,  and 

B.  42B  Adjustment  of  Status  for 
Certain  Nonpermanent  Residents: 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Numbers:  EOIR  42A. 
EOIR  42B.  Executive  Office  for 
Immigration  Review.  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  Individual  aliens  determined 
to  be  removable  from  the  United  States. 
Other:  None.  Abstract:  This  information 
collection  is  necessary  to  determine  the 
statutory  eligibility  of  individual  aliens 
who  have  been  determined  to  be 
removable  from  the  United  States  for 
cancellation  of  their  removal,  as  well  as 


to  provide  information  relevant  to  a 
favorable  exercise  of  discretion. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  11.000  responses  per  year  at  5 
hours.  45  minutes  per.  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  63.250  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs, 
Department  Clearance  Officer, 
Information  Management  and  Security 
Staff,  Justice  Management  Division. 
United  States  Department  of  Justice, 
Patrick  Henry  Building,  Suite  1600.  601 
D  Street.  NW..  Washington.  DC  20530. 

Dated:  April  8,  2002. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  02-8897  Filed  4-11-02;  8:45  am) 
BILUNG  COOE  4410-30-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Comment  Request 

action:  60-day  notice  of  information 
collection  under  review;  application  for 
nonresident  alien's  Mexican  border 
crossing  card;  Form  1-190. 

The  Department  of  Justice, 
V  Immigration  and  Natiiralization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  imtil  Jime  11.  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accxu^cy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
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are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  informaticm  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Nonresident  Alien's 
Mexican  Border  Crossing  Card. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-190.  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  will  be  used  to 
obtain  data  from  an  applicant  for 
replacement  lost,  stole,  or  mutilated 
Mexican  Border  Crossing  Card. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  270,410  responses  at  5  minutes 
(.083)  per  response. 

(6)  An  estimated  of  the  total  public 
btirden  (in  hours)  associated  with  the 
collection:  22,444  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnmient  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Suite  1600, 
Patrick  Henry  Building,  Washington,  DC 
20530. 

Dated:  April  4,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[PR  Doc.  02-«933  Filed  4-11-02;  8:45  am] 

nUJNQ  COOC  4410-10-M 


DEPARTMEHT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvlce 

Agency  Information  Colleetion 
Actlvttlea:  Comment  Requeat 

ACnON:  60-day  notice  of  information 
collection  under  review;  Arrival/ 
Departure  Record;  Form  1-94. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  imtil  June  11,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be    • 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Arrival-Departure  Record. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-94.  Office  of 
Inspections,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Dociunentation  of  alien 
arrival  and  departure  to  and  from  the 
United  States  is  a  part  of  the  manifest 


requirements  of  sections  231  and  235  of 
the  Immigration  and  Nationality  Act 
(INA)  and  may  be  evidence  of 
registration  when  issued  as  provided  by 
section  264  of  the  INA. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respond  to 
respond:  13,924.380  responses  at  4 
minutes  (.066)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  919,009  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Regulations  emd  Forms 
Services  Division,  Inmiigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  Room  4304,  425  I  Street.  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

U  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Patrick  Henry  Building.  601  D 
Sti«et.  NW..  Suite  1600,  Washington, 
DC  20530. 

Dated:  April  4.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(PR  Doc.  02-8934  Filed  4-11-02;  8:45  am) 

BILUNG  COOC  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Actlvitiea:  Comment  Request 

ACTION:  60-day  notice  of  information 
collection  imder  review;  Nonimmigrant 
petition  based  on  Blanket  L  Petition, 
Form  1-1 29S. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  conunents  bom  the 
public  and  affected  agencies.  Comments 
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are  encouraged  and  will  be  accepted  for 
sixty  days  imtil  June  11.  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Nonimmigrant  Petition  Based  on 
Blanket  L  Petition. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-129S.  Adjudications 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  used  by  an 
employer  to  classify  employees  as  L-1 
nonimmigrant  intracompany  transferees 
under  a  blanket  L  petition  approval.  The 
INS  will  use  the  data  on  this  for  to 
determine  eligibility  for  the  requested 
immigration  benefit. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  250,000  responses  at  35 
minutes  (.583)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  145.750  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 


Director.  Regulations  and  Forms 
Services  Division.  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice,  Room  4034.  425  I  Sti-eet.  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Patrick  Henry  Building,  601  D 
Street.  NW.  Suite  1600.  Washington.  DC 
20530. 

Dated:  April  4,  2002. 
Richard  A.  Sloan. 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-8935  Filed  4-11-02;  8:45  am] 
BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Acth/lties:  Comment  Request 

action:  60-Day  notice  of  information 
collection  under  review;  Interagency 
alien  witness  and  informant  record; 
Form  1-854. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  imtil  June  11,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the  i 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currentiy  approved 
collection{s). 

(2)  Title  of  the  Form/Collection: 
Interagency  Alien  Witness  and 
Informant  Record. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-854.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  The  information  collection 
is  used  by  law  enforcement  agencies  to 
bring  alien  witnesses  and  informants  to 
the  United  States  is  "S"  nonimmigrant 
classification. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  125  responses  at  4.25  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  531  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  Room  4034.  425  I  Sti«et,  NW.. 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item{s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Seciuity  Staff.  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.  Suite  1600.  Washington,  DC 
20530. 
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Dated:  April  4,  2002. 
Richard  A.  Sloan. 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Service. 
(FR  Doc.  02-8936  Filed  4-11-02;  8:45  ami 

■LUNQ  CODE  4410-10-« 


DEPARTMENT  OF  LABOR 

Empioyment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
mininniifn  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  thefr  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  part  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
govenmiental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200.Constitution 
Avenue,  NW..  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determinatioii  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 
CT020001  (Mar.  1.  2002) 
CT020003  (Mar.  1.  2002) 
CT020004  (Mar.  1,  2002) 

Volume  II 

District  of  Columbia 

DC020001  (Mar.  1.  2002) 

DC020003  (Mar.  1,  2002) 
Maryland 

MD020001  (Mar-  1.  2002) 

MD020006  (Mar.  1.  2002) 

MD020009  (Mar.  1,  2002) 

MD020010  (Mar.  1,  2002] 

MD020021  (Mar.  1,  2002) 

MD020034  (Mar.  1,  2002) 

MD020036  (Mar.  1.  2002) 

MD020037  (Mar.  1,  2002) 


MD020039  (Mar.  1.  2002) 
MD020042  (Mar.  1,  2002) 
MDO20O48  (Mar.  1.  2002) 
MD020056  (Mar.  1,  2002) 
MD020057  (Mar.  1.  2002) 
MD020058  (Mar.  1,  2002) 

Pennsylvania 
PA020004  (Mar.  1.  2002) 
PA020038  (Mar.  1,  2002) 
PA020042  (Mar.  1,  2002) 

Virginia 
VA020052  (Mar.  1,  2002) 
VA020O78  (Mar.  1,  2002) 
VA020079  (Mar.  1,  2002) 
VA020085  (Mar.  1,  2002) 
VA020092  (Mar.  1.  2002) 
VA020099  (Mar.  1,  2002) 


Volume  m 

Florida 
FL020015  (Mar.  1,  2002) 
FL020017  (Mar.  1.  2002) 


Volume  IV 

Minnesota 
MN020007  (Mar.  1. 

Volume  V 

Missouri 
MO020001  (Mar.  1, 
MO020002  (Mar.  1, 
MO020003  (Mar.  1, 
MO020004  (Mar.  1, 
MO020009  (Mar.  1, 
MO020010  (Mar.  1, 
MO020015  (Mar.  1, 
MO020049  (Mar.  1, 
MO020053  (Mar.  1. 
MO020060  (Mar.  1 


2002) 


2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002] 
2002) 
2002) 


Volume  VI 

Alaska 

AK020001  (Mar.  1.  2002) 
Idaho 

ID020001  (Mar.  1.  2002) 

ID020003  (Mar.  1,  2002] 
Oregon 

OR020007  (Mar.  1,  2002] 


Volume  Vn 

California 
CA020002 
CA020023 
CA020025 
CA020029 
CA020030 

Nevada 
NV020003 
NV020007 


(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 

(Mar. 
(Mar. 


2002) 
2002] 
2002) 
2002) 
2002) 

2002) 
2002) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  docvunent  entitled  'General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtry. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are 
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available  electronically  at  no  cost  on  the 
Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http://' 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  ciurent  general  Wage 
determinations  for  the  States  covered  by 
each  volvime.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC,  This  4th  day  of 
April  2002. 
Carl  J.  Poleskey, 

Chief  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  02-8620  Filed  4-11-02;  8:45  am) 

BILUNG  CODE  4510-27-M 


NATIONAL  SCIENCE  FOUNDATION 

Adviaory  Committee  for  Mathematical 
and  Ptiysical  Sciences;  Notice  of 
Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences  (66). 

Dates/Time:  May  9,  2002,  8:30  am-6  pm; 
May  10,  2002,  8:30  am-3  pm. 

Place:  May  9.  2002,  Stafford  Building  II, 
Room  555,  4121  Wilson  Boulevard, 
Arlington,  VA;  May  10.  2002,  4201  Wilson 
Boulevard,  Arlington,  VA,  Room  1235. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Morris  L.  Aizenman, 
Senior  Science  Associate,  Directorate  for 
Mathematical  and  Physical  Sciences,  Room 
1005,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
(703)  292-8807. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  NSF  science 
and  education  activities  witmn  the 
Directorate  for  Mathematical  and  Physical 
Sciences. 


Agenda:  BrieHng  on  current  status  of 
Directorate;  Review  by  MPSAC  of  Committee 
of  Visitors  Report  for  The  Division  of 
Astronomical  Sciences;  Review  by  MPSAC  of 
Committee  of  Visitors  Report  for  the  Division 
of  Materials  Research;  Meeting  of  MPSAC 
with  Divisions  within  MPS  Directorate; 
Review  by  MPSAC  of  Homeland  Defense 
Draft  Report. 

Summary  Minutes:  May  be  obtained  firom 
the  contact  person  listed  above. 

Dated:  April  8,  2002. 
Susanne  Bolton, 
Committee  Management  Officer. 
(FR  Doc.  02-8958  Filed  4-11-02;  8:45  am] 
BILLING  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-6563] 

Rnding  of  No  Significant  Impact 
Related  to  Approval  of  the  Malllnckrodt 
p-T  Project  Decommissioning  Plan, 
Part  1  Malllnckrodt  Chemical,  Inc.  St 
Louis,  MO,  License  No.  STB-401 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
approval  of  the  Malllnckrodt  C-T 
Project  Decommissioning  Plan  (DP),  Part 
1,  originally  submitted  to  NRC  on 
November  20, 1997,  and  revised  on 
January  18,  2001,  February  13,  2002, 
and  March  8,  2002.  In  the  DP, 
Malllnckrodt  Chemical  Inc. 
(Malllnckrodt)  is  proposing  to  remediate 
the  above-grade  portion  of  buildings, 
and  equipment.  Malllnckrodt  is 
proposing  (1)  to  release  colimibium- 
tantalum  (C-T)  project  process 
equipment  in  accordance  with  NRC's 
"Guidelines  for  Decontamination  of 
Facilities  and  Equipment  Prior  to 
Release  for  Unrestricted  Use  or 
Termination  of  Licenses  for  Byproduct, 
Source,  or  Special  Nuclear  Material,"  (2) 
to  release  bmlding  surfaces  in 
accordance  with  10  CFR  20,  subpart  E 
and,  (3)  to  release  building  waste 
material  which  meets  the  requirements 
of  NRC  Policy  and  Guidance  Directive 
FC  83-23,  "Termination  of  Byproduct, 
Source,  and  Special  Nuclear  Material 
Licenses,"  November  1983,  in 
accordance  with  license  condition  16,  or 
future  NRC  regulations  on  clearance  of 
materials,  or  under  the  provisions  of  10 
CFR  20.2002.  To  demonstrate 
compliance  with  these  documents, 
Malllnckrodt  has  derived  beta  release 
criteria  based  solely  on  measured  beta 
emission. 

Below  is  a  sunmiary  of  the 
Environmental  Assessment  (EA) 
prepared  by  the  staff  to  support 
approval  of  the  Malllnckrodt  Phase  1 
DP.  The  complete  EA  is  available 
through  NRC's  Public  Doomient  Room. 


Environmental  Assessment 

Introduction 

Malllnckrodt  has  been  operating  at 
the  St.  Louis  Plant  since  1867  producing 
various  products  including  metallic 
oxides  and  salts,  ammonia,  and  organic 
chemicals.  From  1942  to  1957. 
Malllnckrodt  was  under  contract  with 
the  Manhattan  Engineering  District  and 
the  Atomic  Energy  Commission  (MED- 
AEC)  to  process  uranium  ore  to  produce 
uranium  for  development  of  atomic 
weapons.  From  1961  to  1985, 
Malllnckrodt  extracted  C-T  from  natural 
ores  and  tin  slags. 

Radiological  contamination  at  the  site 
resulted  from  MEI>-AEC  and  C-T 
processing  activities.  MED-AEC 
contamination  is  being  removed  by  the 
U.S.  Army  Corps  of  Engineers  (USAGE) 
imder  the  Formerly  Utilized  Sites 
Remedial  Action  Program  (FUSRAP). 
USAGE  developed  a  preferred  cleanup    ' 
approach  for  the  MED-AEC 
contamination,  based  on  the  data  and 
findings  presented  in  four  documents: 
(1)  Remedial  Investigation  Report;  (2) 
Baseline  Risk  Assessment;  (3)  Initial 
Screening  of  Alternatives,  and  (4) 
Feasibility  Study. 

Purpose  and  Need  for  the  Proposed 
Action 

Malllnckrodt  has  requested  that  NRC 
terminate  License  No.  STB-401.  Before 
the  license  can  be  terminated,  NRC  must 
be  assured  that  the  areas  of  the 
Malllnckrodt  facility  associated  with  the 
C-T  project  meet  NRC's  release  criteria. 

Malllnckrodt  is  planning  to  conduct 
the  C-T  decommissioning  project  in  two 
phases.  In  Phase  1,  Mallindo-odt  will 
decommission  buildings  and  equipment 
used  during  C-T  production.  C-T 
project  buildings  and  equipment 
remaining  on-site  will  be  cleaned  and 
released  for  imrestricted  use.  In  Phase  2, 
Malllnckrodt  will  remediate  building 
slabs  and  foimdations,  paved  surfaces, 
and  all  subsurface  materials.  This  EA 
addresses  only  Phase  1  of 
decommissioning. 

Malllnckrodt  has  proposed  a  two- 
phase  decommissioning  approach.  The 
two-phase  approach  is  needed  because: 

•  The  facility  is  an  operating  facility 
with  limited  areas  for  staging  . 
decommissioning  activities.  Removal  of 
buildings  and  equipment  in  Phase  1  will 
provide  staging  areas  necessary  for  <. 
Phase  2  decommissioning. 

•  Cto-site  workers  have  access  to 
buildings  containing  residual 
contamination.  Removal  of  buildings 
and  equlpmept  in  Phase  1  reduces  the 
potential  that  workers  will  be  exposed 
to  residual  radioactive  material.  Further, 
some  of  the  C-T  process  buildings  have 
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not  been  used  for  several  years,  and  the 
buildings  are  starting  to  physically 
deteriorate. 

Proposed  Action 

The  ultimate  goal  of  the  C-T  project 
decommissioning  is  to  remediate  those 
areas  of  the  site  associated  with  C-T 
production,  to  the  extent  necessary,  to 
terminate  License  STB— 401. 
Mallinckrodt  is  proposing  to 
decommission  the  C-T  Project  areas,  on 
the  site,  in  two  phases,  hi  Phase  I, 
Mallinckrodt  will  decommission  the 
buildings  and  equipment,  to  the  extent 
necessary,  to  meet  NRC's  unrestricted 
release  criteria  as  presented  in  10  CFR 
part  20,  Subpart  E.  Phase  1  remediation 
is  expected  to  take  approximately  two 
years.  Phase  II  will  include  the 
remediation,  of  the  building  slabs  and 
foundations,  paved  surfaces,  and  all 
subsurface  materials.  Mallinckrodt  will 
submit  the  DP  for  Phase  II  to  the  NRC 
for  review  and  approval  in  2003. 

Mallinckrodt  is  proposing  (1)  to 
release  C-T  process  equipment  in 
accordance  with  NRC's  "Guidelines  for 
Decontamination  of  Facilities  and 
Equipment  Prior  to  Release  for 
Unrestricted  Use  or  Termination  of 
Licenses  for  Byproduct,  Source,  or 
Special  Nuclear  Material,"  (2)  to  release 
buildings  in  accordance  with  10  CFR  20, 
subpart  E,  and  (3)  to  release  building 
waste  material  which  meets  the 
requirements  of  NRC  Policy  and 
Guidance  .Directive  PC  83-23, 
"Termination  of  Byproduct,  Source,  and 
Special  Nuclear  Material  Licenses," 
November  1983,  in  accordance  with 
license  condition  16,  or  future  NRC 
regulations  on  clearance  of  materials,  or 
under  the  provisions  of  10  CFR  20.2002. 
To  demonstrate  compliance  with  these 
docimients,  Mallinckrodt  has  derived 
beta  release  criteria  based  solely  on 
measured  beta  emission.  Section  2.2,  of 
the  DP.  provides  the  release  criteria  for 
equipment  and  materials. 

Mallinckrodt's  rationale  for 
developing  release  criteria  based  on  beta 
emission  is:  (i)  Direct  measurement  of 
alpha  particles  can  be  unreliable  if  the 
contaminated  surface  is  painted,  (2) 
direct  measurement  of  gamma 
concentration  on  equipment  and 
building  surfaces  will  not  be 
representative  due  to  significant  gamma 
contributions  from  subsurface  areas,  and 
(3)  the  minimum  detectable  activity  for 
beta  will  be  lower  than  for  combined 
beta-gamma,  since  background  is  about 
one-tihird  of  the  combined  beta-gamma 
background. 

Alternatives  to  the  Proposed  Action 

The  remediation  approach  proposed 
by  Mallinckrodt  provides  for  the 


systematic  remediation,  of  the  C-T 
process  areas,  at  the  St.  Louis  Plant. 
This  approach  provides  Mallinckrodt 
the  opportunity  to  remove  C-T  process 
building  material  and  equipment  from 
the  site,  and  release  usable  buildings 
and  equipment  for  unrestricted  use. 
Removal  of  C-T  process  buildings  from 
the  site  will  provide  Mallinckrodt 
necessary  staging  areas  for  Phase  2 
remediation  activities.  There  are  two 
alternatives  to  the  proposed  action;  (1) 
no  action,  and  (2)  prepare  a  single  DP 
and  conduct  all  C-T  process 
decommissioning  activities  in 
accordance  with  it. 

The  no  action  alternative  is  not 
acceptable  because  the  C-T  process 
buildings,  equipment  and  surrounding 
areas  contain  residual  contamination 
exceeding  NRC's  release  criteria. 
Although,  the  second  alternative  would 
be  an  acceptable  decommissioning 
approach,  this  alternative  does  not 
provide  Mallinckrodt  the  advantages 
discussed  above. 

Affected  Environment 

As  stated  in  the  Introduction,  MED- 
AEC  contamination  at  Mallinckrodt 
facility  is  being  removed  by  USAGE 
under  FUSRAP.  USAGE  developed  a 
preferred  cleanup  approach  for  the 
MED- AEG  contamination,  based  on-the 
data  and  findings  presented  in  four 
documents:  (1)  Remedial  Investigation 
Report;  (2)  Baseline  Risk  Assessment; 

(3)  Initial  Screening  of  Alternatives,  and 

(4)  Feasibihty  Study. 

Section  2.2,  of  the  Feasibility  Study 
provides  an  evaluation,  of  the  affected 
environment,  surroimding  the 
Mallinckrodt  facility.  The  findings  in 
Section  2.2.  of  the  Feasibility  Study, 
also  apply  to  remediation  of  the  C-T 
process  areas.  The  following  issues  are 
addressed:  (1)  Land  use  and  recreational 
and  Asthetic  resources;  (2)  Climatology, 
meteorology,  and  air  quality;  (3) 
Geology  and  soils;  (4)  Water  resources; 

(5)  Biological  resources;  (6)  Threatened 
and  endangered  species;  (7)  Wetlands 
and  flood  plains;  (8)  Population  and 
socioeconomics,  and  (9)  Historical, 
archeological,  and  cultiu-al  resources. 

Envimnmental  Impacts 

Remediation  of  the  C-T  process 
buildings  and  equipment  creates  a 
potential  for  radiological  environmental 
impacts.  Radiological  environmental 
impacts  that  could  result  from 
remediation  activities  include  exposure, 
inhalation,  and  ingestion  hazard  to 
workers  and  the  public.  These  hazards 
could  occur  during  the  decontamination 
and  demolition  of  building. 

Mallinckrodt  has  committed  to 
perform  work  activities  in  accordance 


with  a  Health  and  Safety  Program  as 
described  in  Section  3  of  the  DP.  The 
Health  and  Safety  Program  will  consist 
of:  (1)  An  Industrial  Safety  Program;  (2) 
a  Radiation  Protection  Program,  and  (3) 
an  Environmental  Safety  Program.  The 
Radiation  Protection  Program  will 
contain  controls  to  monitor  exposures  to 
workers.  Action  levels  have  been 
established  based  on  10  CFR  20, 
Appendix  B.  If  action  levels  are 
exceeded.  Mallinckrodt  will  take 
corrective  action,  as  necessary.  The 
Radiation  Protection  Program  will  keep 
exposures  due  to  ingestion  and 
inhalation  ALARA  by  controlling  and 
monitoring  airborne  releases  in  work 
areas,  and  by  utilizing  respiratory 
protection,  as  necessary. 

Mallinckrodt  will  implement  an 
Environmental  Safety  Program  to 
monitor  air  and  water  effluents 
discharged  during  decommissioning. 
Mallinckrodt  is  proposing  to  collect  air 
and  water  samples  on-site,  and  off-site 
routinely  to  determine  the  extent  of 
environmental  discharges.  Mallinckrodt 
does  not  anticipate  the  need  for  effluent 
air  monitoring,  since  there  will  likely  be 
no  point  sources  of  effluent  air. 
However,  if  Mallinckrodt  uses  a 
decommissioning  process  exhaust 
ventilation  system,  the  effluent  air  will 
be  sampled  and  analyzed.  Mallinckrodt 
will  provide  environmental  monitoring 
stations  to  verify  that  there  are  no 
significant  adverse  impacts  to  the 
workers  or  the  environment. 

Mallinckrodt  has  committed  to 
minimize  the  production  of 
contaminated  liquiSs.  There  are  three 
potential  sources  of  contaminated 
liquids:  sink  and  shower  water; 
decontamination  fluids;  and  water  used 
for  dust  suppression.  Sink  and  shower 
water  is  expected  to  contain 
insignificant  amounts,  of  radioactivity, 
and  will  be  discharged  into  the  sewer  in 
accordance  with  10  CFR  part  20.2003. 
Aqueous  waste  from  decontamination 
fluids  and  dust  suppression  containing 
potentially  significant  concentrations  of 
radionuclides  will  be  filtered  to  remove 
the  solids,  sampled  and  analyzed  to 
estimate  the  concentration  in  the 
sewerage.  The  concentration  will  be 
compared  with  10  CFR  part  20, 
concentration  limits,  and  the  total 
inventory  discharged  will  be  calculated. 
All  contaminated  liquids  will  be 
disposed  to  the  Metropolitan  St.  Louis 
Sewer  District  (MSD)  following 
confirmation  that  MSD  specifications 
for  sampling,  analysis,  and  pre- 
treatment  have  been  met. 

Mallinckrodt  has  also  committed  to 
monitor  direct  radiation  using  TLDs. 
TLDs  will  be  placed  at  various  locations 
around  the  perimeter  of  the  restricted 
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area  to  ensure  that  direct  radiation  in 
unrestricted  areas  does  not  exceed  the 
limits  specified  in  10  CFR  20.1301. 

Mallinckrodt  has  established  action 
levels  for  air  and  water  effluents  based 
on  the  levels  provided  in  10  CFR  20, 
Appendix  B,  Tables  2  and  3.  The  action 
levels  for  environmental  air,  effluent 
water,  and  sewage  are  0.75,  0.6,  and  0.6. 
of  the  limits,  respectively.  If  action 
levels  are  exceeded.  Mallinckrodt  will 
take  corrective  actions.  » 

Mallinckrodt  has  performed  dose 
assessments  to  determine  an 
occupational  exposure  estimate,  and  the 
dose  associated  with  credible  accident 
scenarios.  The  occupational  exposure 
estimate  for  a  representative  worker 
during  Phase  1  decommissioning  is  43.4 
mrem.  The  dose  estimate  to  a  maximum 
exposed  worker  as  a  consequence,  of  the 
worst  case  hypothetical  accident,  is  less 
than  0.1  percent,  of  the  aimual  limit  of 
uptake  (AU),  of  10  CFR  part  20. 

The  St.  Louis  Plant  is  located  in  an 
area  which  is  completely  developed 
with  no  pre-settlement  vegetation 
existing.  Land  use  within  a  one  mile 
radius  from  the  site  is  a  mixture  of 
commercial,  industrial,  and  residential. 
Commercial  or  industrial  properties  in 
the  area  include  McKinley  Iron 
Company,  Thomas  and  Proetz  Lumber 
company,  and  several  railroad 
properties.  The  USAGE  Feasibility 
Study  states  that  there  was  no  sign  of 
federal  or  state  designated  endangered, 
or  threatened  species  present  at  the 
Mallinckrodt  facility.  The  Feasibility 
Study  also  states  that  the  Mallinckrodt 
facility  does  not  contain  any  historic 
bmldings.  Further,  available  data 
indicate  that  there  are  no  archeological 
sites  in  the  area. 

The  residential  population  within  one 
mile,  of  the  site,  is  approximately 
10.000.  with  most  of  the  residences 
located  on  the  opposite  side  of  Interstate 
70.  Mallinckrodt  estimates  that 
approximately  14  workers  will  be 
required  to  Phase  1  decommissioning 
activities.  Due  to  the  small  number  of 
workers  required  for  decommissioning, 
and  the  short  duration  of  the  project, 
this  effort  should  have  minimal 
socioeconomic  impact  on  the  local 
community. 

NRC  staff  performed  an 
environmental  justice  review  of  the 
Mallinckrodt  site.  The  review 
concluded  that,  since  Phase  1 
decommissioning  activities  result  in  an 
insignificant  risk  to  the  pubfic  health 
and  safety,  and  the  human  environment, 
then  there  are  no  environmental  justice 
issues  with  this  site. 

Air  quality  and  noise  impacts  will 
result  bom  demolition  of  buildings  and 


transport  of  waste.  Mallinckrodt  will 
use  appropriate  dust  control  measures 
during  building  demolition.  Asbestos 
abatement  work  will  be  performed  in 
accordance  with  EPA.  OSHA,  State,  and 
City  regulations.  These  activities  will  be 
sporadic  in  nature  and  short  in 
duration,  therefore,  will  have  minimal 
impact  on  the  surrounding  community 
and  environment. 

The  St.  Louis  Plant  can  be  serviced  by 
road.  rail,  and  river  barge.  Interstate  70 
(east  and  west)  can  te  accessed  within 
one  mile  from  the  St.  Louis  Plant.  Rail 
lines  from  the  Chicago.  Burlington  and 
Quincy  Railroad,  the  Norfolk  and 
Western  Railroad,  and  the  St.  Louis 
Terminal  Railroad  Association,  transect 
the  St.  Louis  Plant  from  north  to  south. 
Waste  will  be  transported  from  the  site 
by  rail.  Mallinckrodt  estimates  that  the 
volume  of  waste  to  be  transported  will 
be  approximately  126.000  ft^.  This 
volume  of  waste  will  require  less  than 
100  rail  cars  spread  over  a  one  year  tiine 
period.  Therefore,  the  impact  of 
transporting  waste  from  the  site  should 
be  insignificemt. 

Agencies  and  Persons  Consulted  and 
Sources  Used 

Much  of  the  information  contained  in 
this  EA  was  taken  directly  from  the 
Mallinckrodt  DP  and  the  USAGE 
Feasibility  Study.  In  preparation  of  the 
Feasibility  Study,  USAGE  consulted 
with  the  U.S.  Fish  and  Wildlife  Service 
and  the  State  Historic  Preservation 
Office.  Since  Phase  1  decommissioning 
activities  will  be  occurring  at  the  same 
site  as  USAGE  decommissioning 
activities,  with  a  much  more  limited 
scope,  NRG  has  utilized  the  input  of  the 
U.S.  Fish  and  Wildlife  Service  and  the 
State  Historic  Preservation  Office  by 
reference  to  the  Feasibility  Study.  NRG 
staff  provided  a  draft  of  this  EA  to  the 
State  of  Missouri  for  review. 

Conclusion 

Radiological  exposures  to  workers 
and  the  public  will  be  in  accordance 
with  10  CFR  part  20  limits.  NRG 
believes  the  DP  contains  sufficient 
controls  to  keep  potential  doses  to 
workers  and  the  public  from  direct 
exposure,  airborne  material,  and 
released  effluents,  ALARA.  The  staff 
also  believes  that  the  remediation 
alternative  proposed  by  Mallinckrodt 
minimizes  the  potential  dose  to  workers 
and  members  of  the  public,  and  other 
environmental  impacts. 
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Finding  of  No  Significant  Impact 

Pursuant  to  10  CFR  part  51,  NRG  has 
prepared  this  EA  related  to  the  approval 
of  Mallinckrodt's  DP.  On  the  basis  of 
this  EA,  NRG  has  concluded  that  this 
Federal  action  would  not  have  any 
significant  affect  on  the  quality  of  the 
human  envfronment  and  does  not 
warrant  the  preparation  of  an 
Environmental  Impact  Statement. 
Accordingly,  it  has  been  determined 
that  a  Finding  of  No  Significant  Impact 
is  appropriate. 

Since  the  conclusion  of  this  EA  is  that 
the  remediation  of  the  C-T  project  areas 
of  Mallinckrodt's  St.  Louis  Plant 
represents  no  significant  risk  to  the 
public  health  and  safety,  and  the  human 
environment,  NRG  concludes  that  there 
are  no  environmental  justice  issues 
related  to  remediation. 

The  afforementioned  documents 
related  to  this  proposed  action  are 
available  for  public  inspection  and 
copying  at  NRC's  PubUc  Document 
Room  at  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  MD  20852- 
2738. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Buckley,  Project  Manager, 
Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
Telephone :  (301)  415-6607. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  April  2002. 

For  the  Nuclear  Regulatory  Commission. 
Claudia  M.  Craig, 

Acting  Chief,  Decommissioning  Branch, 
Division  of  Waste  Management,  Office  of 
Nuclear  Material  Safety,  and  Safeguards. 
[FR  Doc.  02-8864  Filed  4-11-02;  8:45  am) 
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[Docket  No.  50-336] 

Dominion  Nuclear  Connecticut,  inc.; 
Millstone  Nuclear  Power  Station,  Unit 
No.  2,  Environmental  Assessment  and 
Finding  of  No  Significant  ImfMct 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  DPR-65  issued  to 
Dominion  Nuclear  Connecticut,  Inc.  (the 
licensee),  for  operation  of  the  Millstone 
Nuclear  Power  Station.  Unit  No.  2 
(MP2),  located  in  Waterford, 
Connecticut.  Therefore,  as  required  by 
10  CFR  51.21.  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
MP2  Final  Safety  Analysis  Report 
(FSAR),  Chapter  14,  description  of  the 
Steam  Generator  Tube  Rupture  (SGTR) 
event.  The  changes  are  the  result  of 
incorporating  a  postulated  loss  of  offsite 
power  (LOOP)  into  the  event  analyses  as 
well  as  revised  assumptions  and 
analysis  methodology. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
December  21,  2000,  as  supplemented  by 
letter  dated  June  29,  2001. 

The  Need  for  the  Proposed  Action 

General  Design  Criterion  (GDC)  17, 
"Electric  Power  Systems,"  of  Appendix 
A  to  10  CFR  part  50,  "General  Design 
Criteria  for  Nuclear  Power  Plants" 
requires  that  fuel  design  limits  and 
design  conditions  of  the  reactor  coolant 
pressure  boundary  are  not  exceeded  as 
a  result  of  anticipated  operational 
occurrences  including  a  LOOP  and  that 
the  core  is  cooled  and  containment 
integrity  and  other  vital  functions  are 
maintained  in  the  event  of  postulated 
accidents  including  an  SGTR.  Currently, 
the  descripUon  of  an  SGTR  in  the  MP2 
FSAR  does  not  include  a  concurrent 
LOOP.  Therefore,  the  licensee  submitted 
a  revision  to  the  MP2  FSAR  to  include 
an  SGTR  concurrent  with  a  LOOP. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  issuance  of  the  proposed 
amendment  would  not  have  a 
significant  environmental  impact.  The 
proposed  changes  to  the  FSAR  provide 
documentation  of  a  combination  of 
events  not  previously  included  in  the 


FSAR.  The  likelihood  of  an  SGTR 
concurrent  with  a  LOOP,  along  with  the 
radiological  consequences,  are 
independent  of  the  proposed  action  to 
revise  the  FSAR  to  include  this 
combination  of  events.  The  analysis 
shows  that  the  radiological 
consequences  of  an  SGTR  concurrent 
with  a  LOOP  are  within  the  limits  of  10 
CFR  Part  100,  Reactor  Site  Criteria,  and 
GDC-19,  Control  Room. 

The  proposed  action  will  not 
significanUy  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  riot  affect 
nonradiological  plemt  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  cxxrrent 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  MP2, 
dated  June  1973. 

Agencies  and  Persons  Consulted 

On  February  25,  2002,  the  staff 
consulted  with  the  Connecticut  State 
official,  Mr.  Michael  Firsick  of  the 
Connecticut  Department  of 
Environmental  Protection,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  enviroimiental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 


significant  effect  on  the  quality  of  the 
himian  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  21,  2000,  as 
supplemented  by  letter  dated  June  29, 
2001.  Docimients  may  be  examined, 
and/or  copied  for  a  fee,  at  the  NRC's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdr®nrc.gov. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  April  2002. 
For  the  Nuclear  Regulatory  Commission. 

Richard  B.  Ennis,  Sr., 

Project  Manager,  Section  2,  Project 

Directorate  I,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  02-8865  Filed  4-11-02;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

summary:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportimity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
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Title  and  Purpose  of  information 
collection:  Application  for 
Reimbursement  for  Hospital  Insurance 
Services  in  Canada;  OMB  3220-0086 
Under  section  7(d)  of  the  Railroad 
Retirement  Act  (RRA).  the  RRB 
administers  the  Medicare  program  for 
persons  covered  by  the  railroad 
retirement  system.  Payments  are 
provided  under  section  7(d)(4)  of  the 
RRA  for  medical  services  furnished  in 
Canada  to  the  same  extent  as  for  those 
furnished  in  the  United  States. 
However,  pajrments  for  the  services 
furnished  in  Canada  are  made  fi'om  the 
Railroad  Retirement  Accoimt  rather 
than  from  the  Federal  Hospital 
Insiu-ance  Trust  Fund,  with  the 
payments  limited  to  the  amount  by 
which  insurance  benefits  under 
Medicare  exceed  the  amoimts  payable 
under  Canadian  Provincial  plans. 

Form  AA-104,  Application  for 
Canadian  Hospital  Benefits  Under 
Medicare — Part  A.  is  provided  by  the 
RRB  for  use  in  claiming  benefits  for 
covered  hospital  services  received  in 
Canada.  The  form  obtains  information 
needed  to  determine  eligibility  for,  and 
the  amovmt  of  any  reimbursement  due 
the  applicant.  One  response  is  requested 
of  each  respondent.  Completion  is 
required  to  obtain  a  benefit. 

No  changes  are  proposed  to  Form 
AA-104. 
Number  of  respondents:  50. 

Estimated  Completion  Time:  10 
minutes. 

Estimated  annual  burden  hours:  8. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board.  844  N.  Rush  Street.  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

(FR  Doc.  02-8945  Viled  4-11-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Release  No. 
25512;  812-12198] 

Pioneer  Balanced  Fund,  et  ai.;  Notice 
of  Application 

April  8,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  imder 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  them  to  enter 
into  and  materially  amend  subadvisory 
agreements  without  obtaining 
shareholder  approval. 

Applicants:  Pioneer  Balanced  Fund, 
Pioneer  Global  Value  Fimd,  Pioneer 
Variable  Contracts  Trust  (each  a  Trust, 
collectively,  the  "Trusts")  and  Pioneer 
Investment  Management.  Inc.  (the^ 
Adviser"). 

RUNG  DATES:  The  application  was  filed 
on  July  27.  2000.  and  amended  on 
March  25,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  May  3,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street.  NW..  Washington,  DC 
20549-0609;  Applicants.  60  State  Street, 
Boston,  Massachusetts  02109. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lidian  Pereira,  Senior  Counsel,  at  (202) 
942-0524  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 


450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Trusts,  each  a  Delaware 
business  trust,  are  registered  under  the 
Act  as  open-end  management 
investment  companies.  Each  Trust  is 
organized  as  a  series  investment 
company  and  offers  shares  of  multiple 
series  (each  series,  a  "Fimd,"  and 
together,  the  "Funds").i 

2.  The  Adviser,  an  indirect,  majority 
owned  subsidiary  of  UniCredito 
Italiano,  S.p.A.,  serves  as  the  investment 
adviser  to  each  Fund  and  is  registered 
as  an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act"). 

3.  Each  Fund  has  entered  into  an 
investment  advisory  agreement  (each  an 
"Advisory  Agreement")  with  the 
Adviser.  Each  Advisory  Agreement  has 
been  approved  by  each  Fund's 
shareholders  and  by  a  majority  of  the 
Fund's  board  of  trustees  ("Board"), 
including  a  majority  of  the  trustees  who 
are  not  "interested  persons,"  as  defined 
in  section  2(a)(19)  of  the  Act,  of  the 
Fund  or  the  Adviser  ("Independent 
Trustees"). 

4.  The  Advisory  Agreement  permits 
the  Adviser  to  enter  into  separate 
investment  advisory  agreements 
("Subadvisory  Agreements")  with 
subadvisers  ("Subadvisers")  to  whom 
the  Adviser  may  delegate  responsibility 
for  providing  investment  advice  and 
making  investment  decisions  for  a 
Fund.  Each  Subadviser  is  an  investment 
adviser  registered  under  the  Advisers 
Act.  The  Adviser  monitors  and 
evaluates  the  Subadvisers  and 
recommends  to  the  Board  their  hiring, 
termination,  and  replacement.  The 
Adviser  compensates  the  Subadvisers 
out  of  the  fees  paid  to  the  Adviser  by  the 
Fund. 

5.  Applicants  request  relief  to  permit 
the  Adviser  to  enter  into  and  materially 
amend  Subadvisory  Agreements 
without  obtaining  shareholder  approval. 


'  Applicants  also  request  relief  with  respect  to 
future  series  of  the  Trusts  and  any  other  registered 
open-end  management  investipent  companies  and 
their  series  that:  (a)  Are  advised  by  the  Adviser  (or 
any  successor  entity)  or  any  person  controlling, 
controlled  by,  or  under  common  control  with  the 
Adviser  (or  any  successor  entity);  (b)  operate  in 
substantially  the  same  manner  as  the  Funds  with 
regard  to  the  Adviser's  responsibility  to  select, 
evaluate  and  supervise  Subadvisers;  and  (c)  comply 
with  the  terms  and  conditions  in  this  application 
("Future  Funds,"  included  in  the  term  "Funds").  A 
successor  entity  is  limited  to  entities  that  result 
from  a  reorganization  into  another  jurisdiction  or  a 
change  in  the  type  of  business  organization.  All 
entities  that  currently  intend  to  rely  on  the 
requested  relief  are  named  as  applicants.  If  the 
name  of  a  Fund  contains  the  name  of  a  Subadviser, 
it  will  bepreceded  by  the  name  of  the  Adviser. 
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The  requested  relief  will  not  extend  to 
a  Subadviser  that  is  an  "affiliated 
person,"  as  defined  in  section  2(a)(3)  of 
the  Act,  of  the  Fund  or  the  Adviser, 
other  than  by  reason  of  serving  as  a 
Subadviser  to  one  of  more  of  the  Funds 
(an  "Affiliated  Subadviser"). 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  under  a  written 
contract  that  has  been  approved  by  a 
majority  of  the  investment  company's 
outstanding  voting  securities.  Rule  18f- 
2  imder  the  Act  provides  that  each 
series  or  class  of  stock  in  a  series 
company  affected  by  a  matter  must 
approve  the  matter  if  the  Act  requires 
shareholder  approval. 

2.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  persons  or 
transactions  from  the  provisions  of  the 
Act,  or  from  any  rule  Uiereimder,  to  the 
extent  that  the  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act.  Applicants  state  that  the 
requested  relief  meets  this  standard  for 
the  reasons  discussed  below. 

3.  Applicants  assert  that  the  Fimds' 
shareholders  rely  on  the  Adviser  to 
select  Subadvisers  best  suited  to  achieve 
a  Fimd's  investment  objectives. 
Applicants  assert  that,  from  the 
perspective  of  the  investor,  the  role  of 
the  Subadvisers  is  comparable  to  that  of 
individual  portfolio  managers  employed 
by  other  investment  advisory  firms. 
Applicants  contend  that  requiring 
shareholder  approval  of  each 
Subadvisory  Agreement  would  impose 
costs  and  unnecessary  delays  on  the 
Funds,  and  may  preclude  the  Adviser 
from  acting  promptly  in  a  manner 
considered  advisable  by  the  Board. 
Applicants  also  note  that  the  Advisory 
Agreement  will  remain  subject  to 
section  15(a)  of  the  Act  and  rule  18f-2 
under  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  a  Fimd  may  rely  on  the 
order  requested  in  this  application,  the 
operation  of  the  Fimd  in  the  manner 
described  in  this  application  will  be 
approved  by  a  majority  of  the  Fund's 
outstanding  voting  securities  (or.  if  the 
Fund  serves  as  a  funding  medium  for 
any  sub-account  of  a  registered  separate 
account,  pursuant  to  voting  instructions 
provided  by  the  unitholders  of  the  sub- 


account), as  defined  in  the  Act.  or  by  its 
initial  shareholder,  provided  that,  in  the 
case  of  approval  by  the  initial 
shareholder,  the  pertinent  Fund's 
shareholders  (or.  if  the  Fund  serves  as 
a  Funding  mediiun  for  any  sub-accoimt 
of  a  registered  separate  account,  the 
unitholders  of  the  sub-accoimt) 
purchase  shares  on  the  basis  of  a 
prospectus  containing  the  disclosure 
contemplated  by  condition  2  below. 

2.  Each  Fund  will  disclose  in  its 
prospectus  the  existence,  substance,  and 
effect  of  any  order  granted  pursuant  to 
the  application,  hi  addition,  each  Fund 
will  hold  itself  out  to  the  public  as 
employing  the  management  structure 
described  in  the  application.  The 
prospectus  will  prominently  disclose 
that  the  Adviser  has  ultimate 
responsibility  (subject  to  oversight  of 
the  Board)  to  oversee  Subadvisers  and 
recommend  their  hiring,  termination, 
and  replacement. 

3.  At  all  times,  a  majority  of  the  Board 
will  be  Independent  Trustees,  subject  to 
the  suspension  of  this  requirement  for 
the  death,  disqualification  or  bona  fide 
resignation  of  trustees  as  provided  in 
rule  lOe-1  under  the  Act,  and  the 
nomination  of  new  or  additional 
Independent  Trustees  will  be  at  the 
discretion  of  the  then  existing 
Independent  Trustees. 

4.  The  Adviser  will  not  enter  a 
Subadvisory  Agreement  with  any 
Affiliated  Subadviser,  without  that 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  appUcable 
Fund  (or  if  the  Fund  serves  as  a  funding 
medium  for  any  sub-account  of  a 
registered  separate  account,  pursuant  to 
voting  instructions  provided  by  the 
unitholders  of  the  sub-account). 

5.  When  a  Subadviser  change  is 
proposed  for  a  Fund  with  an  Affiliated 
Subadviser.  the  Board,  including  a 
majority  of  the  Independent  Trustees 
will  make  a  separate  finding,  reflected 
in  the  affected  Fund's  Board  minutes, 
that  the  change  is  in  the  best  interests 
of  the  Fund  and  its  shareholders  (or  if 
the  Fund  serves  as  a  funding  medium 
for  any  sub-account  of  a  registered 
separate  account,  the  best  interests  of 
the  Fund  and  imitholders  of  any  such 
sub-account),  and  does  not  involve  a 
conflict  of  interest  from  which  the 
Adviser  or  the  Affiliated  Subadviser 
derives  an  inappropriate  advantage. 

6.  Within  90  days  of  the  hiring  of  any 
new  Subadviser  for  any  Fund,  the  Fund 
shareholders  (or,  if  the  Fund  serves  as 

a  funding  medium  for  any  sub-account 
of  a  registered  separate  account,  the 
imitholders  of  the  sub-account),  will  be 
furnished  all  information  about  the  new 
Subadviser  that  would  be  contained  in 


a  proxy  statement,  including  any  change 
in  such  disclosure  caused  by  the 
addition  of  a  new  Subadviser.  Each 
Fund  will  meet  this  condition  by 
providing  shareholders  (or  unitholders), 
within  90  days  of  the  hiring  of  a 
Subadviser.  with  an  information 
statement  meeting  the  requirements  of 
Regulation  14C.  Schedule  14C,  and  Item 
22  of  Schedule  14A  under  the  Securities 
Exchange  Act  of  1934. 

7.  The  Adviser  will  provide  general 
management  services  to  each  Fimd, 
including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  each 
Fund's  portfolio,  and  subject  to  review 
and  approval  by  the  Board,  will:  (i)  Set 
the  Fund's  overall  investment  strategies; 
(ii)  evaluate,  select  and  recommend 
Subadviser(s)  to  manage  all  or  part  of  a 
Fund's  assets;  (iii)  monitor  and  evaluate 
the  performance  of  SubadviseKs);  (iv) 
ensure  that  Subadvisers  comply  with 
the  Fund's  investment  objectives, 
policies  and  restrictions  by,  among 
other  things,  implementing  procedures 
reasonably  designed  to  ensure 
compliance;  and  (v)  allocate  and,  where 
appropriate,  reallocate  a  Fund's  assets 
among  its  Subadvisers  when  a  Fund  has 
more  than  one  Subadviser. 

8.  No  trustee  or  officer  of  any  Fimd  or 
director  or  officer  of  the  Adviser  will 
own  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  any  such 
person)  any  interest  in  a  Subadviser 
except  for:  (i)  ownership  of  interests  in 
the  Adviser  or  any  entity  that  controls, 
is  controlled  by,  or  is  under  conunon 
control  with  the  Adviser;  or  (ii) 
ownership  of  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  of  a  pubficly-traded 
company  that  is  either  a  Subadviser  or 
an  entity  that  controls,  is  controlled  by 
or  is  under  common  control  with  a 
Subadviser. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand. 
Deputy  Secretary. 

[PR  Doc.  02-8930  Filed  4-11-02;  8:45  am] 
BiUMG  CODE  WlO-OI-r 
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ACTION:  Notice  of  an  application  for  an 
order  pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940.  as 
amended  (the  "Act")  granting 
exemptions  from  the  provisions  of 
sections  2(a)(32),  22(c)  and  27(i)(2)(A)  of 
the  Act  and  Rule  22c-l  thereunder. 

Applicants:  Midland  National  Life 
Insurance  Company  ("Midland"), 
Midland  National  Life  Separate  Account 
C  (the  "Midland  Account"),  and 
Sammons  Securities  Company,  LLC 
("Sammons  Securities")  (all 
collectively,  the  "Applicants"). 
SUMMARY  OF  APPUCAT10N:  The 
Applicants  hereby  apply  for  an  order  of 
the  Commission  exempting  them  with 
respect  to  variable  annuity  contracts 
described  herein  (the  "Contracts")  and 
other  variable  annuity  contracts  that  are 
substantially  similar  in  all  material 
respects  to  the  contracts  described 
herein,  that  Midland  may  issue  in  the 
future  ("Future  Contracts"),  and  any 
other  separate  accounts  of  Midland  and 
its  successors  in  interest  ("Future 
Accounts")  that  support  Future 
Contracts,  and  certain  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  member  broker-dealers  which 
in  the  future,  may  act  as  principal 
underwriter  of  such  contracts  ("Future 
Underwriters"),  from  the  provisions  of 
sections  2(a)(32),  22(c),  and  27(i)(2)(A) 
of  the  Act  and  Rule  22c-l  thereunder, 
pursuant  to  section  6(c)  of  the  Act,  to 
the  extent  necessary  to  permit  the 
recapture  of  a  bonus  credit  (previously 
applied  to  premium  payments)  where 
the  contract  owner  ("Owner")  exercises 
his  or  her  "free  look"  right. 
RUNG  DATE:  The  application  was  filed 
on  October  23.  2001.  and  amended  and 
restated  on  January  18,  2002  and  March 
15,  2002.  An  amendment  substantially 
conforming  to  this  notice  will  be  filed 
during  the  pendency  of  the  notice 
period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  April  30,  2002.  and  should 
be  accompanied  by  proof  of  service  on 
the  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  Commission. 


ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Applicants:  c/o  Jack  L.  Briggs,  Esq. 
Midland  National  Life  Insurance 
Company,  One  Midland  Plaza,  Sioux 
Falls,  SD  57193.  Copy  to  Frederick  R. 
Bellamy.  Esq.  Sutherland  Asbill  & 
Brennan  LLP,  1275  Peimsylvania 
Avenue,  NW,  Washington,  DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Cowan,  Senior  Counsel,  or 
William  Kotapish,  Assistant  Director, 
Office  of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  Application.  The 
complete  Application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch,  450  5th  Street  NW. 
Washington,  DC  20549,  (202)  942-8090. 

Applicants'  Representations 

1.  Midland  is  a  stock  life  insurance 
company.  Midland  was  organized  in 
1906,  in  South  Dakota,  as  a  mutual  life 
insurance  company  at  that  time  named 
The  Dakota  Mutual  Life  Insurance 
Company.  It  was  reincorporated  as  a 
stock  life  insurance  company  in  1909. 
The  name  Midland  was  adopted  in 
1925.  Midland  was  redomesticated  to 
Iowa  in  1999.  It  is  licensed  to  do 
business  in  the  District  of  Columbia, 
Puerto  Rico,  and  in  all  states  except 
New  York.  Midland  is  a  subsidiary  of 
Sammons  Enterprises,  Inc.  which  has 
controlling  or  substantial  stock  interests 
in  a  large  number  of  other  companies 
engaged  in  the  areas  of  insurance, 
corporate  services,  and  industrial 
distribution. 

2.  Under  the  terms  of  the  Contracts, 
the  assets  of  the  Midland  Account  equal 
to  the  reserves  and  other  contract 
liabilities  with  respect  to  the  Midland 
Account  are  not  chargeable  with 
liabilities  arising  out  of  any  other 
business  which  the  sponsoring  company 
may  conduct  (except  to  the  extent  that 
assets  in  the  Midland  Account  exceed 
the  reserves  and  liabilities  of  the 
Midland  Account).  The  Midland 
Account  is  comprised  of  investment 
divisions  established  to  receive  and 
invest  net  premium  payments  under  the 
Contracts  (the  "Investment  Divisions") 
and  other  annuity  contracts.  The 
income,  gains  and  losses,  realized  or 
unrealized,  from  the  assets  allocated  to 
each  Investment  Division  will  be 
credited  to  or  charged  against  that 
Investment  Division  without  regard  to 
other  income,  gains  or  losses  of  any 
other  Investment  Division.  The  Midland 
Account  meets  the  definition  of  a 


"separate  account"  in  Rule  O-l(e)  under 
the  Act. 

3.  The  Board  of  Directors  of  Midland , 
established  the  Midland  Account  under 
the  insurance  laws  of  the  State  of  South 
Dakota  in  March  1991.  The  Midland 
Account  is  now  governed  by  Iowa  law. 
The  Midland  Account  isregistered 
under  the  Act  as  a  unit  investment  trust 
(File  No.  811-07772).  The  assets^of  the 
Midland  Account  support  certain 
flexible  premium  variable  annuity 
contracts,  and  interests  in  the  Midland 
Account  offered  through  such  contracts 
have  been  registered  under  the 
Securities  Act  of  1933  ("1933  Act")  on 
two  Form  N-4  Registration  Statements 
(File  Nos.  33-64016  and  333-71800). 

4.  Sammons  Securities,  an  affiliate  of 
Midland,  is  the  principal  underwriter  of 
the  Contracts.  Sammons  Securities  is 
registered  with  the  Commission  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934  and  is  a  member 
of  the  NASD. 

5.  Each  Investment  Division  will 
invest  exclusively  in  a  designated  series 
of  shares,  representing  an  interest  in  a 
particular  portfolio  of  one  or  more 
designated  management  investment 
companies  of  the  series  type  ("Funds"). 
Midland  reserves  the  right  to  designate 
the  shares  of  another  portfolio  of  the 
Funds  or  of  other  management 
investment  compajiies  ("Other  Funds") 
as  the  exclusive  investment  vehicle  for 
each  new  Investment  Division  that  may 
be  created  in  the  future.  Subject  to 
Commission  approval  under  section 
26(c)  of  the  Act.  Applicants  also  reserve 
the  right  to  substitute  the  shares  of 
another  portfolio  of  the  Funds  or  of 
Other  Funds  for  the  portfolio  previously 
designated  as  the  exclusive  investment 
vehicle  for  each  Investment  Division. 

6.  The  Contracts  are  flexible  premium 
variable  annuity  contracts  issued  by 
Midland  through  the  Midland  Account. 
Midland  currently  intends  to  market  the 
Contract  under  the  name  "Variable 
Annuity  HI."  The  Contracts  provide  for 
the  accumulation  of  values  on  a  variable 
basis,  fixed  basis,  or  both  during  the 
accumulation  period,  and  may  provide 
settlement  or  annuity  payment  plans  on 
a  variable  basis,  fixed  basis,  or  both.  The 
Contracts  may  be  purchased  on  a  non- 
qualified tax  basis.  The  Contracts  may  . 
also  be  purchased  and  used  in 
connection  with  plans  qualifying  for 
favorable  federal  income  tax  treatment. 

7.  The  Owner  determines  in  the 
application  or  transmittal  form  for  a 
Contract  how  the  net  premium 
payments  will  be  allocated  among  the 
Investment  Divisions  of  the  Midland 
Account,  the  Fixed  Account  and  any 
available  dollar  cost  averaging  options 
of  the  Fixed  Account  (the  "Fixed 
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Account  Options").  The  Owner 
generally  may  allocate  premium 
payments  to  each  Investment  Division 
and  to  each  Fixed  Account  Option.  The 
Accumulation  Value  will  vary  with  the 
investment  performance  of  the 
Investment  Divisions  selected,  and  the 
Owner  bears  the  entire  risk  for  amounts 
allocated  to  the  Investment  Divisions. 

8.  An  Owner  may  return  his  or  her 
Ck)ntract  for  a  refund.  This  is  called  the 
"Free  Look  Right."  The  Free  Look  Right 
allows  an  Owner  10  days  (or  longer  if 
required  by  state  law)  to  return  his  or 
her  Ck)ntract.  Midland  will  generally 
return  the  Accimiulation  Value  minus 
any  premium  bonus  credit  to  the 
Owner,  but  may  return  the  full  premium 
payment  (not  including  the  bonus 
credit),  if  greater  and  required  by  state 
law.  Midland  will  generally  pay  the 
refund  within  7  days  after  it  receives  a 
written  notification  of  cancellation  and 
the  returned  Contract.  The  Contract  will 
then  be  considered  void. 

9.  An  Owner  may  transfer 
Acciunulation  Value.  Transfers  out  of  an 
Investment  Division  generally  must  be 
for  at  least  $200.  or  the  entire  value  of 
the  Investment  Division.  Free  transfers 
may  be  limited  to  twelve  per  contract 
year  and  a  $15  charge  per  transfer  may 
then  apply  for  any  additional  transfers. 

10.  The  Owner  may  surrender  the 
Contract  or  make  a  partial  surrender 
from  the  Accumulation  Value  until  the 
maturity  date.  If  an  Owner  surrenders  a 
Contract  or  takes  a  partial  surrender. 
Midland  may  deduct  a  surrender  charge 
to  compensate  it  for  expenses  relating  to 
sales,  including  commissions  to 
registered  representatives  and  other 
promotional  expenses.  An  Owner  is 
permitted  to  withdraw  10%  of  net 
premiums  (premiums  minus  surrenders) 
once  each  Contract  Year  free  of  a 
surrender  charge.  The  following  chart 
shows  the  surrender  charges  that  apply 
to  the  Contracts: 


Number  of  years  since 
premium  payment  date 


1  

2 

3 

4 

5 

6 

7 

Sormore 


Surrender  charge 

(as  a  percentage  of 

premium  witn- 

drawn) 


Midland  currently  will  partially  waive 
the  surrender  charge  if  an  Owner 
withdraws  money  under  the  Terminal 
Illness  or  Charitable  Remainder  Trust 
riders. 


11.  Midland  offers  a  Charitable 
Remainder  Trust  benefit  which  provides 
for  a  potential  increase  in  the  firee 
surrender  amount.  Under  this  benefit, 
the  free  surrender  amount  is  the  greater 
of:  (a)  the  Owner's  Accumulation  Value 
minus  net  premiums  at  the  close  of  the 
prior  business  day;  or  (b)  10%  of  the 
Owner's  net  premiums  at  the  time  of  the 
partial  surrender.  This  benefit  is  only 
available  if  the  Owner  is  a  charitable 
remainder  trust.  There  is  no  charge  for 
this  benefit. 

12.  Under  the  Contracts,  Midland  will 
pay  a  death  benefit  under  certain 
circumstances.  Midland's  death  benefit 
equals  the  greatest  of:  (a)  The 
Accumulation  Value;  (b)  100%  of  the 
total  net  premium  payments,  or  (c)  if 
elected,  the  guaranteed  minimum  death 
benefit.  The  guaranteed  minimum  death 
benefit  equals  the  greater  of  total 
premiums  paid  minus  any  surrenders 
accumulated  at  7%  per  aimum  (limited 
to  an  additional  100%  of  premiiuns 
minus  surrenders)  or  the  Accumulation 
Value.  Future  Contracts  may  provide 
different  death  benefits.  The 
Accumulation  Value  for  purposes  of  the 
death  benefit  is  calculated  on  the  date 
Midland  receives  the  later  of  due  proof 
of  death  or  the  election  form  of  how  the 
death  benefit  is  to  be  paid,  or  90  days 
after  receipt  of  due  proof  of  death. 

13.  If  an  Owner  elects  the  Bonus 
Credit  Rider  under  the  Contracts,  then 
Midland  will  add  a  4%  bonus  credit  to 
each  premium  payment  made  during 
the  first  contract  year.  Midland  will 
assess  a  daily  charge  during  the  first  7 
contract  years  against  the  Owner's 
Accumulation  Value  in  the  Midland 
Account  as  a  charge  for  the  optional 
bonus  credit  rider.  The  current  charge 
for  this  rider  is  at  an  annual  rate  of 
0.60%  of  the  Separate  Accoimt 
accumulation  value.  The  guaranteed 
maximum  level  of  this  charge  is  0.70% 
annually. 

14.  On  the  matiuity  date  the  Ovsmer 
may  take  the  surrender  value  in  one 
lump  sum  or  convert  the  surrender 
value  into  an  annuity.  The  Owner  may 
elect  or  change  an  aimuity  payment 
option  up  until  thirty  days  before  the 
maturity  date.  The  fiirst  aimuity 
payment  will  be  made  within  one 
month  after  the  maturity  date.  The 
Owner  generally  may  change  the 
maturity  date,  subject  to  limits  specified 
in  the  prospectus. 

15.  The  amount  of  each  aimuity 
payment  under  the  annuity  payment 
plans  will  depend  on  the  sex  (if 
allowed)  and  age  of  the  annuitant  (or 
annuitants)  at  die  time  the  first  payment 
is  due  and  the  payment  option. 

16.  Midland  may  offer  Owners  dollar 
cost  averaging  programs,  where  Midland 


will  automatically  transfer  money  from 
one  investment  option  into  any  of  the 
other  Investment  Divisions;  a  portfolio 
rebalancing  program,  where  Midland 
will  automatically  rebalance,  on  a 
quarterly,  semi-annual  or  annual  basis, 
the  amounts  in  an  Owner's  Investment 
Divisions  according  to  his  or  her  desired 
asset  allocation;  a  fixed  account 
earnings  sweep  program,  where 
Midland  will  transfer,  on  a  monthly  or 
quarterly  basis.  Fixed  Account  interest 
earnings  to  one  or  more  of  the 
Investment  Divisions;  and  a  systematic 
withdrawal  option,  where  an  Owner 
may  receive  regular  payments  from  his 
or  her  Contract,  subject  to  certain 
limitations;  or  other  programs. 

17.  Midland  deducts  various  fees  arid 
charges  from  the  Contracts  or  the 
Midland  Account,  which  currently 
include  a  daily  mortality  and  expense 
risk  fee;  an  annual  maintenance  fee 
(which  may  be  waived  if  the  Owner's 
net  premium  exceeds  a  certain  level); 
premium  taxes;  sxurender  charges 
(contingent  deferred  sales  loads);  and 
fees  for  optional  benefits  or  riders. 

Applicants'  Legal  Analysis 

1.  Applicants  respectfully  request  that 
the  Commission,  pursuant  to  section 
6(c)  of  the  Act.  grant  the  exemptions  set 
forth  below  to  permit  the  Applicants  to 
recapture  the  bonus  credit  applied  to 
premium  payments  when  the  Owner 
exercises  his  or  her  free  look  right. 

2.  Section  6(c)  authorizes  the 
Commission,  by  order  upon  application, 
to  conditionally  or  unconditionally 
grant  an  exemption  from  any  provision, 
rule  or  regulation  of  the  Act  to  the 
extent  that  the  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  contract  and  provisions 
of  the  Act.  Because  the  provisions 
described  below  may  be  inconsistent 
with  a  recapture  of  a  bonus  credit. 
Applicants  request  exemptions  for  the 
Contracts  described  herein,  and  for 
Future  Contracts,  from  sections  2(a)(32). 
22(c)  and  27(i)(2)(a)  of  the  Act,  and  Rule 
22c-l  thereimder.  piirsuant  to  Section 
6(c).  to  the  extent  necessary  to  recapture 
the  bonus  credit  applied  to  a  premium 
payment  in  the  instance  described 
above.  Applicants  do  not  agree  or 
concede  that  the  proposed  recapture 
would  violate  any  provision  of  the  Act 
or  rules  thereunder.  Applicants  seek 
exemptions  there&t>m  in  order  to  avoid 
any  questions  concerning  the  Contracts' 
compliance  with  the  Act  and  rules 
thereunder. 

3.  For  the  reasons  discussed  below. 
Applicants  assert  that  the  recapture  of 
the  bonus  credit  in  the  circumstances 


Federal  Register/Vol.  67,  No.  71 /Friday,  April  12,  2002/Notices 


18049 


described  herein  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  Act. 

4.  Section  27(i)  provides  that  Section 
27  does  not  apply  to  any  registered 
separate  account  funding  variable 
insurance  contracts,  nor  to  the 
sponsoring  insurance  company  and 
principal  underwriter  of  such  account, 
except  as  provided  for  in  Section 
27(i)(2)(A).  Section  27(i)(2)(A)  of  the 
Act,  in  pertinent  part,  makes  it  unlawful 
for  any  registered  separate  account 
funding  variable  insurance  contracts,  or 
for  the  sponsoring  insurance  company 
of  such  account,  to  sell  any  such 
contract  unless  such  contract  is  a 
redeemable  security. 

5.  Section  2(a)(32)  of  the  Act  defines 
"redeemable  security"  as  any  security 
under  the  terms  of  which  the  holder, 
upon  its  presentation  to  the  issuer,  is 
entitled  to  receive  approximately  his 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof. 

6.  To  the  extent  that  the  bonus  credit 
recapture  might  be  seen  as  a  discount 
from  the  net  asset  value,  or  might  be 
viewed  as  resulting  in  the  payment  to  an 
Owner  of  less  than  the  proportionate 
share  of  the  issuer's  net  assets,  the 
bonus  credit  recapture  would  trigger  the 
need  for  reUef  absent  some  exemption 
from  the  Act.  Rule  6c-8  provides,  in 
relevant  part,  that  a  registered  separate 
account,  and  any  depositor  of  such 
account,  shall  be  exempt  from  sections 
2(a)(32),  22(c),  27(c)(1),  27(c)(2)  and 
27(d)  of  the  Act  and  Rule  22c-l 
theretinder  to  the  extent  necessary  to 
permit  them  to  impose  a  deferred  sales 
load  on  any  variable  annuity  contract 
participating  in  such  account.  However, 
the  bonus  credit  recaptui«  is  not  a  sales 
load,  but  a  recapture  of  a  bonus  credit 
Midland  previously  applied  to  an 
Owner's  premium  payments.  Midland 
provides  the  bonus  credits  from  its 
general  account  on  a  guaranteed  basis. 
The  Contracts  are  designed  to  be  long- 
term  investment  vehicles.  In 
undertaking  this  financial  obligation. 
Midland  contemplates  that  an  Ov»nner 
will  retain  a  Contract  over  an  extended 
period,  consistent  with  the  long-term 
nature  of  the  Contracts.  Midland 
designed  its  product  so  that  it  would 
recover  its  costs  (including  the  bonus 
credit)  over  an  anticipated  duration 
while  a  Contract  is  in  force.  If  an  Owner 
withdraws  his  or  her  money  from  the 
Contract  before  this  anticipated  period. 
Midland  must  recapture  the  bonus 
credit  in  order  to  avoid  a  loss. 

7.  Applicants  submit  that  the 
recapture  of  a  bonus  credit  does  not 


violate  section  2(a)(32)  of  the  Act.  The 
Applicants  submit  that  the  bonus 
recapture  provision  in  the  Contracts 
does  not  deprive  the  Owner  of  his  or  her 
proportionate  share  of  the  issuer's 
current  net  assets.  An  Owner's  right  to 
the  bonus  credit  will  vest  after  the  free- 
look  period  has  expired.  Until  that  time. 
Midland  retains  the  right  and  interest  in 
the  dollar  amoimt  of  any  unvested 
bonus  credit  amount.  Thus,  when 
Midland  recaptures  a  bonus  credit,  it  is 
only  retrieving  its  own  assets,  and 
because  an  Owner's  interest  in  the 
bonus  credit  is  not  vested,  such  Owner 
would  not  be  deprived  of  a 
proportionate  share  of  the  Midland 
Account's  assets  (the  issuer's  current  net 
assets)  in  violation  of  Section  2(a)(32). 
Thereifore,  such  recapture  does  not 
reduce  the  amount  of  the  Midland 
Accoimt's  current  net  assets  an  Owner 
would  otherwise  be  entitled  to  receive. 
However,  to  avoid  imcertainty  as  to  full 
compliance  with  the  Act,  the  Applicants 
request  an  exemption  from  the 
provisions  of  Sections  {2)(a)(32)  and 
27(i)(2)(A)  to  the  extent  deemed 
necessary  to  permit  them  to  recapture 
the  bonus  credit  under  the  Contracts 
and  Future  Contracts. 

8.  Section  22(c)  of  the  Act  states  that 
the  Commission  may  make  rules  and 
regidations  applicable  to  registered 
investment  companies,  and  to  principal 
underwriters  of,  and  dealers  in,  the 
redeemable  securities  of  any  registered 
investment  company  to  accomplish  the 
same  ends  as  contemplated  by  Section 
22(a).  Rule  22c-l,  promulgated  imder 
section  22(c)  of  the  Act,  in  pertinent 
part,  prohibits  a  registered  investment 
company  issuing  a  redeemable  security 
(and  a  person  designated  in  such 
issuer's  prospectus  as  authorized  to 
consummate  transactions  in  such 
security,  and  a  principal  underwriter  of, 
or  dealer  in,  any  such  security)  from 
selling,  redeeming,  or  repurchasing  any 
such  sectuity  except  at  a  price  based  on 
the  current  net  asset  value  of  such 
security. 

9.  As  a  result  of  a  4%  bonus  credit, 
an  Owner  who  made  a  $10,000  initial 
premium  payment  could  be  viewed  as 
having  an  Accumulation  Value  of 
$10,400  before  any  earnings  accrued. 
Midland's  addition  of  the  bonus  credit 
might  arguably  be  viewed  as  resulting  in 
an  Owner  purchasing  a  redeemable 
security  for  a  price  below  the  current 
net  asset  value.  Further,  by  recapturing 
the  bonus  credit.  Midland  might 
arguably  be  redeeming  a  redeemable 
seciirity  for  a  price  other  than  one  based 
on  the  current  net  asset  value  of  the 
Midland  Account.  The  Applicants 
contend  that  these  are  not  correct 
interpretations  or  applications  of  these 


statutory  and  regulatory  provisions.  The 
Applicants  contend  that  the  bonus 
credit  does  not  violate  Section  22(c)  and 
Rule22c-1. 

10.  An  Owner's  interest  in  his  or  her 
Accumulation  Value  or  in  the  Midland 
Account  would  always  be  offered  at  a 
price  based;  on  the  net  asset  value  next 
calculated  after  receipt  of  the  order.  The 
granting  of  a  bonus  credit  does  not 
reflect  a  reduction  of  that  price.  Instead, 
Midland  will  purchase  with  its  own 
general  account  assets  an  interest  in  the 
Midland  Account  equal  to  the  bonus 
credit.  Because  the  bonus  credit  will  be 
paid  out  of  Midland's  assets,  not  the 
Midland  Account's  assets,  no  dilution 
will  occiu"  as  a  result  of  the  credit. 

11.  The  recapture  of  the  bonus  credit 
does  not  involve  either  of  the  evils  that 
the  Commission  intended  to  eliminate 
or  reduce  with  Rule  22c-l .  The 
Commission's  stated  purposes  in 
adopting  Rule  22c-l  were  to  avoid  or 
minimize  (a)  dilution  of  the  interests  of 
other  seciuity  holders  and  (b) 
speculative  trading  practices  that  are 
unfair  to  such  holders.  These  evils  were 
the  result  of  backward  pricing,  the 
practice  of  basing  the  price  of  a  mutual 
fund  share  on  the  net  asset  value  per 
share  determined  as  of  the  close  of  the 
market  on  the  previous  day.  Backward 
pricing  allowed  investors  to  take 
advantage  of  increases  or  decreases  in 
net  asset  value  that  were  not  yet 
reflected  in  the  price,  and  thereby  the 
values  of  outstanding  mutual  fund 
shares  were  diluted. 

12.  The  proposed  recapture  of  the 
bonus  credit  does  not  pose  such  threat 
of  dilution.  The  bonus  credit  recapture 
will  not  alter  an  Owner's  net  asset 
value.  Midland  will  determine  an 
Owner's  surrender  value  under  a 
Contract  in  accordance  with  Rule  22c- 
1  on  a  basis  next  computed  after  receipt 
of  an  Owner's  request  for  surrender 
(likewise,  the  calculation  of  death 
benefits  and  annuity  payment  amounts 
will  be  in  full  compliance  with  the 
forward  pricing  requirement  of  Rule 
22c-l).  The  amount  recaptured  will 
equal  the  amoimt  of  the  bonus  credit 
that  Midland  paid  out  of  its  general 
accoimt  assets.  The  Applicants 
represent  that  it  is  not  administratively 
feasible  to  track  the  bonus  credit  in  the 
Midland  Account  after  Midland  applies 
the  credit.  As  a  result,  the  asset-based 
charges  applicable  to  the  Midland 
Account  will  be  assessed  against  the 
entire  amount  held  in  the  Midland 
Account,  including  the  bonus  credit 
amount,  during  the  time  the  bonus 
credit  has  not  vested  (during  the  "free 
look"  period).  Applicants  state  that 
during  the  bee  look  period,  the 
aggregate  asset-based  charges  assessed 
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against  an  Owner's  Accumulation  Value 
will  be  higher  than  those  that  would  be 
charged  if  the  Owner's  Accumulation 
Value  did  not  include  the  bonus  credit, 
but  the  increment  will  obviously  be 
only  a  small  percentage  of  the  credit 
amoimt.  On  die  other  hand,  an  Owner 
will  retain  the  investment  benefit  from 
the  bonus  credit.  Although  an  Owner 
will  retain  any  investment  gain 
attributable  to  the  bonus  credit.  Midland 
will  determine  the  amount  of  such  gain 
on  the  basis  of  the  current  net  asset 
value  of  the  Investment  Division.  Thus, 
no  dilution  will  occur  upon  the 
recapture  of  the  bonus  tiedit. 

13.  Further,  Applicants  submit  that 
the  other  harm  that  Rule  22c-l  was 
designed  to  address  (speculative  trading 
practices  calculated  to  take  advantage  of 
backward  pricing)  will  not  occur  as  a 
result  of  Midland's  recapture  of  the 
bonus- credit.  Variable  annuities  are 
designed  for  long-term  investment,  and 
by  their  nature,  do  not  lend  themselves 
to  the  kind  of  speculative  short-term 
trading  that  Rule  22c-l  was  designed  to 
prevent.  More  to  the  point,  the  credit 
recaptiu-e  simply  does  not  create  the 
opportimity  for  speculative  trading. 

14.  Rule  22C-1  and  Section  22(c) 
should  have  no  application  to  the  bonus 
credit,  as  neither  of  the  harms  that  Rule 
22C-1  was  designed  to  address  are 
present  in  the  recapture  of  the  bonus 
credit.  However,  to  avoid  uncertainty  as 
to  full  compliance  with  the  Act,  the 
Applicants  request  an  exemption  from 
the  provisions  of  Section  22(c)  and  Rule 
22C-1  to  the  extent  deemed  necessary  to 
permit  them  to  recaptiire  the  bonus 
credit  under  the  Contracts  and  Future 
Contracts. 

15.  The  Apphcants  submit  that  the 
Commission  should  grant  the 
exemptions  requested  in  this 
Application,  even  if  the  bonus  credit 
described  herein  arguably  conflicts  with 
sections  2{a)(32),  22(c),  or  27(i)(2)(A)  of 
the  Act  or  Rule  22c-l  thereunder.  The 
bonus  credit  provisions  are  generally 
very  favorable  and  very  beneficial  to 
Owners.  The  recapture  provisions 
temper  this  benefit  somewhat,  but  only 
if  an  Owner  withdraws  his  or  her  money 
under  the  circumstance  described 
herein.  While  there  would  be  a  small 
downside  in  a  declining  market  where 
an  Owner  would  bear  any  losses 
attributable  to  the  bonus  credit,  it  is  the 
converse  of  the  benefits  an  Owner 
would  receive  on  the  bonus  credit  in  a 
rising  market.  As  any  earnings  on  a 
bonus  credit  applied  would  vest 
immediately  with  an  Owner,  likewise 
any  losses  on  the  bonus  credit  would 
also  vest  immediately  with  an  Owner. 
The  bonus  credit  recaptiu«  provision 


does  not  diminish  the  overall  value  of 
the  bonus  credit. 

16.  Midland's  recapt\ire  of  the  bonus 
credit  is  designed  to  prevent  anti- 
selection  against  it.  The  risk  of  anti- 
selection  would  be  that  an  Owner  could 
make  significant  premiimi  payments 
into  the  Contract  solely  in  order  to 
receive  a  quick  profit  from  the  credit.  By 
recapturing  a  bonus  credit.  Midland 
protects  itself  against  the  risk  that  an 
Owner  will  make  such  large  premium 
payments,  receive  a  bonus  credit,  and 
then  withdraw  his  or  her  money  bom 
the  Contract  under  the  free  look 
provision.  Midland  generally  protects 
itself  from  this  kind  of  anti-selection, 
and  recovers  its  costs  in  situations 
where  an  Owner  withdraws  his  or  her 
money  early  in  the  life  of  a  Contract,  by 
imposing  a  surrender  charge  of  up  to 
7%.  However,  where  an  Owner 
withdraws  his  money  pursuant  to  a 
"free-look"  provision.  Midland  does  not 
apply  this  charge.  Midland  is  only 
seeking  to  recapture  the  bonus  credit  in 
this  circumstance  where  it  does  not 
apply  the  surrender  charge. 

17.  Midland  contends  that  it  would  be 
inherently  imfair  to  allow  an  Owner 
exercising  the  free-look  privilege  in  a 
Contract  to  retain  the  bonus  credit  when 
returning  the  Contract  for  a  refund  after 
a  period  of  only  a  few  days  (usually  10 
or  less).  If  Midland  could  not  recapture 
the  bonus  credit,  individuals  might 
purchase  a  Contract  with  no  intention  of 
retaining  it,  and  simply  return  it  for  a 
quick  profit.  By  recapturing  the  bonus 
credit.  Midland  can  and  must  prevent 
such  individuals  from  doing  so. 

Conclusion 

1.  For  the  reasons  discussed  above, 
the  Applicants  submit  that  the  bonus 
credit  involves  none  of  the  abuses  to 
which  provisions  of  the  Act  and  the 
rules  thereunder  are  directed.  The 
Owner  will  always  retain  the 
investment  experience  attributable  to 
the  bonus  credit,  and  will  retain  the 
principal  amount  in  all  cases  except 
under  the  single  circumstance  described 
herein.  Further,  Midland  should  be  able 
to  recapture  such  bonus  credit  to  protect 
itself  firom  investors  wishing  to  use  the 
Contract  as  a  vehicle  for  a  quick  profit 
at  Midland's  expense,  and  to  enable 
Midland  to  limit  potential  losses 
associated  with  such  bonus  credit. 

2.  Accordingly,  Applicants  request 
exemptions  from  sections  2(a)(32),  22(c), 
and  27(i)(2)(A)  of  the  Act  and  Rule  22c- 
1  thereunder,  to  the  extent  necessary  to 
permit  the  Applicants  to  recaptiue  the 
bonus  credit  applied  to  a  premium 
payment  in  the  circumstance  described 
above.  For  the  reasons  set  forth  above. 
Applicants  believe  that  the  exemptions 


requested  are  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act,  and 
consistent  with  and  supported  by 
Commission  precedent. 

3.  Applicants  seek  relief  herein  not 
only  for  themselves  with  respect  to  the 
support  of  the  Contracts,  but  also  with 
respect  to  Future  Accounts  or  Future 
Contracts  described  herein.  Applicants 
represent  that  the  terms  of  the  relief 
requested  with  respect  to  any  Contracts 
or  Futiu«  Contracts  funded  by  the 
Midland  Accoimt  or  Futiire  Accoimts 
are  consistent  with  the  standards  set 
forth  in  section  6(c)  of  the  Act  and 
Commission  precedent.  The 
Commission  has  previously  granted 
class  relief  (from  certain  specified 
provisions  of  the  Act  for  separate 
accovmts  that  support  variable  annuity 
contracts)  that  is  materially  similar  to 
the  relief  described  in  this  Application. 

4.  In  addition.  Applicants  seek  relief 
herein  with  respect  to  Future 
Underwriters  (i.e.,  a  class  consisting  of 
NASD  member  broker-dealers  which 
may  also  act  as  principal  underwriter  of 
the  Contracts  and  Future  Contracts).  "The 
Commission  has  regularly  granted  relief 
to  "future  underwriters"  that  are  not 
named,  and  are  not  affiliates  of  the 
Applicants.  Applicants  represent  that 
the  terms  of  the  relief  requested  with 
respect  to  any  Future  Underwriters  are 
consistent  with  the  standards  set  forth 
in  section  6(c)  of  the  Act  and 
Commission  precedent. 

5.  Applicants  state  that,  without  the 
requested  class  relief,  exemptive  relief 
for  any  Future  Account,  Future 
Contract,  or  Future  Underwriter  would 
have  to  be  requested  and  obtained 
separately.  Applicants  assert  that  these 
additional  requests  for  exemptive  relief 
would  present  no  issues  under  the  Act 
not  already  addressed  herein. 
Applicants  state  that  if  the  Applicants 
were  to  repeatedly  seek  exemptive  relief 
with  respect  to  the  same  issues 
addressed  herein,  investors  would  not 
receive  additional  protection  or  benefit, 
and  investors  and  the  Applicants  could 
be  disadvantaged  by  increased  costs 
from  preparing  such  additional  requests 
for  relief.  Applicants  argue  that  the 
requested  class  relief  is  appropriate  in 
the  public  interest  because  the  relief 
will  promote  competitiveness  in  the 
variable  annuity  market  by  eliminating 
the  need  for  Midland  to  file  redimdant 
exemptive  applications,  thereby 
reducing  administrative  expenses  and 
maximizing  efficient  use  of  resources. 
Elimination  of  the  delay  and  the 
expense  of  repeatedly  seeking 
exemptive  relief  would,  Applicants 


Federal  Register /Vol.  67,  No.  71 /Friday,  Aprill2.  2002 /Notices 


18051 


opine,  enhance  Applicants'  ability  to 
effectively  take  advantage  of  business 
opportunities  as  such  opportimities 
arise.  Applicants  submit,  for  all  the 
reasons  stated  herein,  that  their  request 
for  class  exemptions  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act,  and  that  an  order  of  the 
Commission  including  such  class  relief, 
should,  therefore,  be  granted.  Any  entity 
that  currendy  intends  to  rely  on  the 
requested  exemptive  order  is  named  as 
an  applicant.  Any  entity  that  relies  upon 
the  requested  order  in  the  future  will 
comply  with  the  terms  and  conditions 
contained  in  this  Application. 

6.  Applicants  represent  that  the 
requested  exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  protection  of  investors 
and  the  purposes  fairly  intended  by  the 

(lolicy  cmd  provisions  of  the  Act. 
For  the  Commission,  by  the  Division  of 
nvestment  Management,  pursuant  to 
delegated  authority. 
Jill  M.  Peterson, 
Assistant  Secretary. 

IFR  Doc.  02-8931  Filed  4-11-02;  8:45  am) 
BILUNG  CODE  WIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45698;  FUe  No.  SR-Amex- 
2001-107] 

Self-Regulatory  Organizations; 
American  Stock  Exchange  LLC;  Order 
Granting  Accelerated  Approval  to  a 
Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  and  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  2  Thereto  Relating  to  the 
Allocation  to  Specialists  of  Securities 
Admitted  to  Dealings  on  an  Unlisted 
Trading  Privileges  Basis 

April  5.  2002. 

I.  Introduction  and  Description  of  the 
Proposal 

On  December  17,  2001,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
regarding  the  allocation  of  securities 
admitted  to  dealings  on  an  unlisted 
trading  privileges  ("UTP")  basis  to 


Amex  specialists.  On  February  1,  2002, 
the  Amex  filed  Amendment  No.  1  to  the 
proposed  rule  change.^  The  proposed 
rule  change,  as  amended  by 
Amendment  No.  1,  was  published  in  the 
Federal  Register  on  March  7,  2002.*  The 
Commission  received  no  comments  on 
the  proposed  rule  change.  On  April  4, 
2002,  the  Amex  filed  Amendment  No.  2 
to  the  proposed  rule  change.^  This  order 
approves  the  proposed  rule  change,  as 
amended,  on  an  accelerated  basis 
through  April  5,  2003.  In  addition,  the 
Commission  is  publishing  notice  to 
solicit  comment  on  and  is 
simultaneously  approving,  on  an 
accelerated  basis.  Amendment  No.  2  to 
the  proposal. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  Act  and  the  rules 
and  regulations  promulgated  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).^ 
Specifically,  the  Commission  finds  that 
approval  of  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  ^  of  the 
Act  because  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and,  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

Specialists  play  a  crucial  role  in 
providing  stability,  liquidity,  and 
continuity  to  the  trading  of  securities. 
Among  the  obligations  imposed  upon 
specialists  by  the  Exchange,  and  by  the 
Act  and  the  rules  tkereunder,  is  the 
maintenance  of  fair  and  orderly  markets 


>  15  U.S.C  78s(b)(l). 
2  17CFR240.19b-». 


3  See  letter  from  Geraldine  Brindisi,  Vice 
President  and  Corporate  Secretary,  Amex,  to  Nancy 
J.  Sanow,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
January  30,  2002  ("Amendment  No.  1"). 

<  Exchange  Act  Release  No.  45488  (February  28, 
2002),  67  FR  10460. 

5  See  letter  from  Bill  Floyd-Jones.  Assistant 
General  Counsel,  Amex,  to  Kelly  McCormick- Riley, 
Assistant  Director.  Division,  Commission,  dated 
April  3,  2002  ("Amendment  No.  2").  In 
Amendment  No.  2,  the  Exchange  deleted  paragraph 
(e)  to  proposed  Rule  28  because  it  was  no  longer 
necessary  in  light  of  Amex  filing  SR-Amex-2002- 
21,  which  proposes  to  amend  .Amex  Rule  175(c)  to 
permit  specialists  in  UTP  stocks  to  be  affiliated 
with  specialists  in  options  overlying  the  same  UTP 
stock,  so  long  as  information  barriers  are 
established  and  maintained  between  the  stock  and 
options  specialist  units.  The  Commission  notes  that 
Amex  Rule  175(c)  currently  prohibits  Amex 
specialists  from  acting  as  a  specialist  or  market 
maker  in  an  option  overlying  the  stock  in  which  the 
specialist  is  registered. 

6 15  U.S.C.  78f(b).  In  approving  this  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition  .and  capital 
formation.  15  U.S.C.  78c(f). 

'  15  U.S.C.  78«b)(5). 


in  their  designated  securities.**  To 
ensure  that  specialists  fulfill  these 
obligations,  it  is  important  that  the 
Exchange  develop  and  maintain  stock 
allocation  procedures  and  policies  that 
provide  specialists  with  an  initiative  to 
strive  for  optimal  performance.  The 
Exchange  now  proposes  to  amend  its 
rules  to  account  for  the  allocation  of 
securities  traded  pursuant  to  UTP.^ 

The  Commission  notes  that  the 
Exchange  proposes  to  establish  a  special 
committee  to  allocate  securities  traded 
on  a  UTP  basis.  The  special  committee 
will  consist  oi  the  Chief  Executive 
Officer  of  the  Exchange  who  shall  serve 
as  Chairman  of  the  Committee,  three 
members  (selected  firom  among 
Exchange  Officials,  Senior  Floor 
Officials  and  Floor  Governors),  and 
three  members  of  the  Exchange's  senior 
management  as  designated  by  the  Chief 
Executive  Officer  of  the  Exchange.  The 
Committee  shall  make  its  decisions  by 
majority  vote.  The  Chairman  of  the 
Committee  may  only  vote  to  create  or 
break  a  tie.  The  Commission  believes 
that  it  is  appropriate  to  establish  a  new 
allocation  committee  for  securities 
admitted  to  dealings  pursuant  to  UTP 
because  of  the  unique  characteristics  of 
these  securities,  which  should  be 
considered  in  the  allocation  process. 
Further  the  Commission  believes  that 
the  factors  the  allocation  committee  will 
consider  in  making  allocation  decisions 
should  ensure  that  qualified  firms  are 
selected  to  act  as  specialists  for 
securities  traded  pursuant  to  UTP. 

Because  the  proposed  rule  change,  as 
amended,  institutes  a  new  process  for 
allocating  securities  that  will  trade 
pursuant  to  UTP  to  Amex  specialist 
units  and  because  the  Commission  is 
adopting  the  proposal  on  an  accelerated 
basis,  the  Commission  believes  that  the 
proposal  should  be  approved  on  a  pilot 
basis,  for  a  one-year  period  ending  on 
April  5,  2003,  to  ensure  that  the  process 
is  effective  and  fair.  The  Commission 
expects  the  Amex  to  report  to  the 
Commission  about  its  experience  with 
the  new  allocation  process  in  any  future 
proposal  it  files  to  extend  the 
effectiveness  of  the  proposed  rule  or 
approve  it  on  a  permanent  basis. 

The  Commission,  pursuant  to  section 
19(b)(2)  of  the  Act,'"  finds  good  cause 
for  approving  the  proposed  rule  change, 
as  amended,  on  a  one-year  pilot  basis 
through  April  5,  2003,  prior  to  the 
thirtieth  day  after  the  date  of 


8Seel7CFR240.1lb-l. 

9  The  Commission  notes  that  Amex  has  filed  a 
proposed  rule  change  relating  to  specialists' 
performance  evaluation  and  reallocation  procedures 
for  securities  admitted  to  dealings  on  an  unlisted 
basis.  See  File  No.  Amex-2002-19. 

10  15  U.S.C.  78s(b)(2). 
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publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
that  granting  accelerated  approval  to 
this  proposal  will  allow  the  Amex  to 
immediately  implement  a  process  for 
allocating  securities  that  will  trade 
pursuant  to  UTP  to  specialist  units.  It  is 
necessary  to  allocate  the  UTP  securities 
to  specialist  units  as  soon  as  possible  so 
that  the  specialists  so  appointed  will 
have  ample  time  to  prepare  for  Amex's 
upcoming  trading  of  securities  on  a  UTP 
basis. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2001-107  and  should  be 
submitted  by  May  3,  2002. 

rV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,ii  that  the 
proposed  rule  change  (SR-Amex-2001- 
107),  as  amended,  is  hereby  approved 
on  an  accelerated  basis  through  April  5, 
2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 
Jill  M.  Peterson, 
Assistant  Secretary. 
(FR  Doc.  02-«932  Filed  4-11-02:  8:45  am) 

BOJJNG  COOE  aOIO-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Dtsastor  #3404] 

Commonwealth  of  Kentucky 

As  a  result  of  the  President's  major 
disaster  declaration  on  April  4,  2002, 1 
find  that  Bath,  Bell.  Bourbon,  Boyd, 
Carter,  Clay,  Elliott,  Fleming,  Greenup. 
Harl^,  Knox,  Laurel,  Lawrence, 
Letcher.  Leslie,  Lewis,  McCreary, 
Menifee,  Montgomery,  Morgan, 
Nicholas,  Perry,  Rowan  and  Whitley 
Counties  in  the  Commonwealth  of 
Kentucky  constitute  a  disaster  area  due 
to  damages  caused  by  severe  storms  and 
flooding  occurring  on  March  17  through 
March  21,  2002.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  June  3,  2002  and  for 
economic  injury  until  the  close  of 
business  on  January  6,  2003  at  the 
address  Usted  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  above  location:  Breathitt, 
Clark.  Fayette.  Harrison.  Jackson, 
Johnson,  Knott,  Magoffin,  Martin, 
Mason,  Owsley,  Pike,  Powell,  Pulaski, 
Robertson,  Rockcastle,  Scott,  Wayne  and 
Wolfe  in  the  Commonwealth  of 
Kentucky;  Adams,  Lawrence  and  Scioto 
counties  in  the  State  of  Ohio;  Campbell, 
Claiborne  and  Scott  counties  in  the 
State  of  Tennessee;  Lee  and  Wise 
counties  in  the  Commonwealth  of 
Virginia;  and  Wayne  county  in  the  State 
of  West  Virginia. 

The  interest  rates  are: 


for  Kentucky:  9P1900  for  Ohio;  9P2000 
for  Teimessee;  9P2100  for  Virginia;  and 
9P2200  for  West  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  5,  2002. 
S.  George  Camp, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  02-8861  Filed  4-11-02;  8:45  am] 
BNJJNO  COOC  KBS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 
[Finance  Docket  No.  34002] 

Alamo  North  Texaa  Railroad 
Corporation— Conatructton  and 
Operation  Exemption— Wlae  County. 
TX 

agency:  Siuiace  Transportation  Board, 

DOT. 

action:  Notice  of  availability  of 

environmental  assessment  and  request 

for  comments. 


Percent 

For  Physical  Damage: 

Homeowners  With  Credit 

• 

Available  Elsewhere  

6.625 

Homeowners  Without  Credit 

Available  Elsewhere  

3.312 

Businesses  With  Credit  Avail- 

ahlp  Fl<>ewhere           

7.000 

Businesses  and  Non-ProfIt 

Organizations  Without 

Credit  Available  Elsewhere 

3.500 

Others  (Including  Non-Profit 

Organizations)  With  Credit 

Available  Elsewhere 

6.375 

For  Ecofxxnic  Injury: 

Businesses  and  Small  Agri- 

cultural Cooperatives  With- 

out Credit  Available  Else- 

where   

3.500 

"  17  CFR  200.3O-2(a)(12). 


The  number  assigned  to  this  disaster 
for  physical  damage  is  340411.  For 
economic  injiiry  the  number  is  9P1800 


summary:  Alamo  North  Texas  Railroad 
Corporation  (Alamo  North)  has 
petitioned  the  Surface  Transportation 
Board  (Board)  for  authority  to  construct 
and  operate  a  rail  line  approximately 
2.25  miles  in  length  in  Wise  County, 
Texas  to  serve  a  limestone  quarry  near 
Chico.  Texas,  which  is  operated  by 
Alamo  North's  parent  company,  Martin 
Marietta  Materials  Southwest,  Ltd.  The 
Board's  Section  of  Environmental 
Analysis  (SEA)  has  prepared  an 
environmental  assessment  (EA)  for  this 
project.  Based  on  the  information 
provided  and  the  environmental 
analysis  conducted  to  date,  the  EA 
preliminarily  concludes  that  this 
proposal  should  not  significantly  affect 
the  quality  of  the  himian  environment  if 
the  recommended  mitigation  measures 
set  forth  in  the  EA  are  implemented. 
Accordingly,  SEA  recommends  that,  if 
the  Board  approves  this  project,  Alamo 
North  be  required  to  implement  the 
mitigation  set  forth  in  the  EA.  Copies  of 
the  EA  have  been  served  on  all 
interested  parties  and  will  be  made 
available  to  additional  parties  upon 
request.  SEA  will  consider  all  comments 
received  when  making  its  final 
environmental  recommendations  to  the 
Board.  The  Board  will  then  consider 
SEA's  final  recommendations  and  the 
complete  environmental  record  in 
making  its  final  decision  in  this 
proceeding. 

DATES:  The  EA  is  available  for  public 
review  and  comment.  Comments  are 
due  by  May  10,  2002. 


n :-A Itl^l      en     KI..>      71   /  E'n#4e 
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ADDRESSES:  Comments  (an  original  and 
10  copies)  regarding  this  EA  should  be 
submitted  in  writing  to:  Section  of 
Environmental  Analysis.  Surface 
Transportation  Board,  1925  K  Street, 
NW,  Washington,  DC  20423,  to  the 
attention  of  Rini  Ghosh. 
FOR  FURTHER  INFORMATION  CONTACT:  Rini 
Ghosh,  (202)  565-1539  (TDD  for  the 
hearing  impaired  (1-800-877-8339).  To 
obtain  a  copy  of  the  EA,  contact  Da-2- 
Da  Legal  Copy  Service,  Suite  405, 1925 
K  Street.  NW.,  Washington,  E)C  20006, 
phone  (202)  293-7776  or  visit  the 
Board's  website  at  "vvwiv.sf6.dot.gov". 

By  the  Board,  Victoria  Rutson,  Chief, 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 
Secretary. 
[FR'Doc.  02-8939  Filed  4-11-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  TranaportatkMt  Board 
[Finance  Docket  No.  34060] 

Midweat  Generation,  LLC— Exemption 
from  49  U.S.C.  10901— for 
Conatruction  in  Wiil  County,  IL 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  of  availability  of 

environmental  assessment  and  request 

for  comments. 

SUMMARY:  Midwest  Generation,  LLC 
(Midwest)  has  petitioned  the  Surface 
"Transportation  Board  (Board)  for 
authority  to  construct  a  rail  line 
approximately  4,007  feet  in  length  in 
Will  Coimty,  Illinois  to  provide  an 
alternate  route  for  rail  access  to  the 
Joliet  Generating  Station  in  Joliet, 
Illinois.  The  Board's  Section  of 
Environmental  Analysis  (SEA)  has 
prepared  an  environmental  assessment 
(EA)  for  this  project.  Based  on  the 
information  provided  and  the 
environmental  analysis  conducted  to 
date,  the  EA  preliminarily  concludes 
that  this  proposal  should  not 
significantly  affect  the  quality  of  the 
human  environment  if  the 
recommended  mitigation  measures  set 
forth  in  the  EA  are  implemented. 
Accordingly,  SEA  recommends  that,  if 
the  Board  approves  this  project, 
Midwest  be  required  to  implement  the 
mitigation  set  forth  in  the  EA.  Copies  of 
the  EA  have  been  served  on  all 
interested  parties  and  will  be  made 
available  to  additional  parties  upon 
request.  SEA  will  consider  all  comments 
received  when  making  its  final 
environmental  recommendations  to  the 


Board.  The  Board  will  then  consider 
SEA's  final  recommendations  and  the 
complete  environmental  record  in 
making  its  final  decision  in  this 
proceeding. 

DATES:  The  EA  is  available  for  public 
review  and  comment.  Comments  are 
due  by  May  10,  2002. 
ADDRESSES:  Comments  (an  original  and 
10  copies)  regarding  this  EA  should  be 
submitted  in  writing  to:  Section  of 
Environmental  Analysis,  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423,  to  the 
attention  of  Rini  Ghosh. 
FOR  FURTHER  INFORMATION  CONTACT:  Rini 
Ghosh,  (202)  565-1539  (TDD  for  the 
hearing  impaired  (1-800-877-8339)). 
To  obtain  a  copy  of  the  EA,  contact  Da- 
2-Da  Legal  Copy  Service,  Suite  405, 
1925  K  Street,  NW,  Washington,  DC 
20006,  phone  (202)  293-7776  or  visit 
the  Board's  website  at 
"www.stb.dot.gov'. 

By  the  Board,  Victoria  Rutson,  Chief, 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  02-8940  Filed  4-11-02;  8:45  am] 
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DEPARTIMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  AB-565  (Sub-No.  8X)]  and 
[STB  Docket  No.  AB-55  (Sub-No.  608X)] 

New  Yoric  Central  Lines,  LLC— 
Abandonment  Exemption — in  Deiaware 
County,  OH  and  CSX  Transportation, 
Inc.— Discontinuance  of  Service 
Exemption— in  Delaware  County,  OH 

New  York  Central  Lines,  LLC  (NYC) 
and  CSX  Transportation,  Inc.  (CSXT) 
have  filed  a  notice  of  exemption  under 
49  CFR  1152  subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  for  NYC  to  abandon  and  CSXT 
to  discontinue  service  over 
approximately  1.5  miles  of  railroad  from 
milepost  QED  114.1  to  milepost  QED 
115.6  in  Delaware,  Delaware  County, 
OH.^  The  line  traverses  United  States 
Postal  Service  Zip  Code  43015. 


1  Pursuant  to  Board  authorization  in  1998,  CSX 
Corporation;  CSXT's  parent  company,  and  Norfolk 
Soutiiem  Corporation  jointly  acquired  control  of 
Conrail  Inc.,  and  its  wholly  owned  subsidiary, 
Consolidated  Rail  Corporation  (Conrail).  As  a  result 
of  that  acquisition,  certain  assets  of  Conrail  have 
been  assigned  to  NYC,  a  wholly  owned  subsidiary 
of  Coiuail,  to  be  exclusively  operated  by  CSXT 
pursuant  to  an  operating  agreement.  The  line  to  be 
abandoned  is  included  among  the  property  being 
operated  by  CSXT  pursuant  to  the  NYC  operating 
agreement. 


NYC  and  CSXT  have  certified  that:  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  overhead  traffic 
will  be  diverted  to  another  CSXT  rail 
line  with  the  construction  of  a  track 
connection;  ^  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  state  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Suriace 
Transportation  Board  (Board)  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  these  exemptions, 
any  employee  adversely  affected  by  the 
abandonment  or  discontinuance  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360 1.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OF A)  has  been 
received,  these  exemptions  will  be 
effective  on  May  14,  2002, ^  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,*  formal  . 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),5  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  April  22,  2002. 
Petitions  to  reopen  or  requests  for 


2  CSXT  states  that  this  track  connection  has  not 
yet  been  constructed  and  that  it  is  negotiating  an 
agreement  with  the  city  of  Delaware  and  the  Ohio 
Rail  Development  Commission  (ORDC)  wherein  the 
ORDC  would  contribute  ftmds  for  the  construction 
of  the  coimection  track  in'  exchange  for  the  closure 
of  the  five  grade  crossings  on  the  line.  CSXT  states 
that  it  will  petition  the  Board  for  approval  of  the 
construction  of  the  connection  track,  which  at  this 
point  is  likely  to  be  constructed  on  CSXT  property. 

3  CSXT  states  that  the  proposed  consummation 
date  of  this  abandonment  is  March  22,  2003, 
because  this  line  is  utilized  for  overhead  traffic,  and 
it  does  not  intend  to  consummate  the  abandonment 
until  such  time  as  the  connection  track  construction 
is  complete. 

-*  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Unes,  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

^  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  as  of  April  8, 
2002,  is  set  at  $1,100.  See  49  CFR  1002.2(0(25). 
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public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  May  2.  2002, 
with:  Surface  Transportation  Board. 
Case  Control  Unit.  1925  K  Street,  NW.. 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicants* 
representative:  Natalie  S.  Rosenberg. 
CSX  Transportation.  Inc..  500  Water 
Street  J150.  Jacksonville,  FL  32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

NYC  and  CSXT  have  filed  an 
environmental  report  which  addresses 
the  effects,  if  any,  of  the  abandonment 
and  discontinuance  on  the  environment 
and  historic  resources.  SEA  will  issue 
an  environmental  assessment  (EA)  by 
April  19,  2002.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500.  Surface  Transportation 
Board,  Washington.  DC  2P423)  or  by 
calling  SEA.  at  (202)  565-1552.  [TDD  for 
the  hearing  impaired  is  available  at  1- 
800-877-8339.)  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  NYC  shall  file  a  notice  of 
consiunmation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 


consununation  has  not  been  effected  by 
NYC's  filing  of  a  notice  of 
consummation  by  April  12,  2003,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 
Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"www.stb.dot.gov. " 

Decided:  April  5.  2002. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams. 

Secretary. 

|FR  Doc.  02-8812  Filed  4-11-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

April  5.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 


DATES:  Written  comments  should  be 
received  on  or  before  May  13.  2002  to 
be  assured  of  consideration. 

Internal  Revenue  Service 

OAfB  Number:  1545-0096. 

Form  Number:  IRS  Forms  1042, 1042- 
S  and  1042-T. 

Type  of  Review:  Extension. 

Title:  Form  1042:  Aimual 
Withholding  Tax  Return  for  U.S.  Source 
Income  of  Foreign  Persons;  Form  1042- 
S:  Foreign  Person's  U.S.  Source  of 
Income  Subject  to  Withholding;  and 
Form  1042-T:  Annual  Summary  and 
Transmittal  of  Forms  1042-S. 

Description:  Form  1042  is  used  by 
withholding  agents  to  report  tax 
withheld  at  source  on  certain  income 
paid  to  nonresident  alien  individuals, 
foreign  partnerships,  and  foreign 
corporations  to  the  IRS.  Form  1042-S  is 
used  by  withholding  agents  to  report 
income  and  tax  withheld  to  payees.  A 
copy  of  each  1042-S  is  filed 
magnetically  or  with  Form  1042  for 
information  reporting  purposes.  The  IRS 
uses  the  information  to  verify  that  the 
correct  amoimt  of  tax  has  been  withheld 
and  paid  to  the  United  States.  Form 
1042-T  is  used  by  withholding  agents  to 
transmit  Forms  1042-S  to  the  IRS. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  22.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form 


Form  1042  .... 
Form  1042-S 
Fomi  1042-T 


Recordkeeping 


8  hr.,  51  min. 


Leaming  about  the  law  or  ttie 
fomi 


2  hr.,  31  min. 


Preparing  the  form 


4  hr.,  26  min. 
25  min. 
12  min. 


Copying 
assembling, 
and  sending 
ttie  form  to 

the  IRS 


32  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,030,980  hour. 

Clearance  Officer:  Glenn  Kirkland. 
Internal  Revenue  Service.  Room  6411- 
03. 1111  Constitution  Avenue.  NW.. 
Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10202.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  02-8853  Filed  4-11-02;  8:45  am] 

BNJJNQ  COOE  4S30-01-F 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Debt 
Management  Advisory  Committee 
Meeting 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C.  App.  2, 10(a)(2).  that  a  meeting 
will  be  held  at  the  U.S.  Treasury 
Depar^ent.  15th  and  Pennsylvania 
Avenue,  NW..  Washington.  DC.  on  April 
30.  2002.  of  the  following  debt 
management  advisory  committee: 

The  Bond  Market  Association 
Treasury  Borrowing  Advisory 
Committee 

The  agenda  for  the  meeting  provides 
for  a  tedbnical  backgroimd  briefing  by 


Treasury  staff,  followed  by  a  charge  by 
the  Secretary  of  the  Treasury  or  his 
designate  that  the  Committee  discuss 
particular  issues,  and  a  working  session. 
Following  the  working  session,  the 
Committee  will  present  a  written  report 
of  its  recommendations. 

The  background  briefing  by  Treasury 
staff  will  be  held  at  9:00  a.m.  Eastern 
time  and  will  be  open  to  the  public.  The 
remaining  sessions  and  the  committee's 
reporting  session  will  be  closed  to  the 
public,  pursuant  to  5  U.S.C.  App.  2, 
§  10(d)  and  Pub.  L.  103-202, 
§  202(c)(1)(B)  (31  U.S.C.  3121  note). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
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U.S.C.  App.  2  §  10(d)  and  vested  in  me 
by  Treasury  Department  Order  No.  101- 
05,  that  the  closed  portions  of  the 
meeting  are  concerned  with  discussions 
of  the  issues  presented  to  the  Committee 
by  the  Secretary  and  recommendations 
of  the  Committee  to  the  Secretary, 
pursuant  to  Pub.  L.  103-202, 
§  202(c)(1)(B).  Thus,  this  information  is 
exempt  from  disclosure  under  that 
provision  and  5  U.S.C.  552b(c)(3)(B).  In 
addition,  the  closed  portions  of  the 
meeting  are  concerned  with  information 
that  is  exempt  from  disclosure  imder  5 
U.S.C.  552b(c)C9)(A).  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  conunittees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  5  U.S.C.  App. 

Although  the  Treasury's  final- 
oinouncement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.S.C. 
552b{c){9)(A). 

The  Office  of  Financial  Markets  is 
responsible  for  maintaining  records  of 
debt  management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  552b.  The  Designated  Federal 
Officer  or  other  responsible  agency 
official  who  may  be  contacted  for 
additional  information  is  Paul  Malvey, 
Director,  Office  of  Market  Finance  at 
202-622-2630. 

I  Dated:  April  8,  2002. 
'Brian  C.  Roseboro, 

Assistant  Secretary,  Financial  Markets. 
(FR  Doc.  02-8858  Filed  4-11-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  6251 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
6251,  Alternative  Minimum  Tax- 
Individuals. 

DATES:  Written  comments  should  be 
received  on  or  before  June  11,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  George  Freeland.  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  or  through  the  internet 
iLamice.Mack@irs.gov.],  Internal 
Revenue  Service,  room  5244, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Alternative  Minimum  Tax- 
Individuals. 

OMB  Number:  1545-0227. 

Form  Numfcer;  6251. 

Abstract:  Form  6251  is  used  by 
individuals  with  adjustments,  tax 
preference  items,  taxable  income  above 
certain  exemption  amounts,  or  certain 
credits  to  compute  the  alternative 
minimum  tax.  which  is  added  to  regular 
tax.  The  information  on  Form  6251  is 
used  by  the  IRS  to  verify  that  the 
taxpayer  correctly  figured  the  tax. 

Current  Actions:  "There  are  no  changes 
being  made  to  the  Form  6251  at  this 
time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
414.106. 

Estimated  Time  Per  Respondent:  6 
hrs.,  16  min. 

Estimated  Total  Annual  Burden 
Hours:  2,596,445. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  tf)  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through'  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  5,  2002. 
George  Freeland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  02-8965  Filed  4^11-02;  8:45  am] 

BILUNG  COOE  4830-01 -P 


DEPARTMENT  Of  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5309 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
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3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5309.  Application  for  Determination  of 
Employee  Stock  Ownership  Plan. 
DATES:  Written  comments  should  be 
received  on  or  before  June  11.  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland.  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack. 
(202)  622-3179.  or  through  the  internet 
{LaniiceJWdcic@irs.gov.),  Internal 
Revenue  Service,  room  5244. 1111 
Constitution  Avenue  NW..  Washington. 
IX:  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Determination 
of  Employee  Stock  Ownership  Plan. 
OMB  Number:  1545-0284. 
Form  Number:  5309.  - 
Abstract:  Internal  Revenue  Code 
section  404(a)  allows  employers  an 
income  tax  deduction  for  contributions 
to  their  qualified  deferred  compensation 
plans.  Form  5309  is  used  to  request  an 
IRS  determination  letter  about  whether 
the  plan  is  qualified  imder  Code  section 
409  or  4975(e)(7). 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
ciirrently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
462. 

Estimated  Time  Per  Respondent:  10 
hours.  6  minutes. 

Estimated  Total  Annual  Burden 
Hours:  4.666. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  sunmiarized  and/ or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Approved:  April  5.  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  02-8966  Filed  4-11-02;  8:45  am) 

BILLING  COOC  4S3O-01-P 


DEPARTMEHT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4563 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKm:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4563,  Exclusion  of  Income  for  Bona  Fide 
Residents  of  American  Samoa. 
DATES:  Written  comments  should  be 
received  on  or  before  June  1 1 ,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179.  or  through  the  internet 
(Lanuce.Mack@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Exclusion  of  Income  for  Bona 
Fide  Residents  of  American  Samoa. 


OhW  Number:  1545-0173. 

Fonn  Number:  Form  4563. 

Abstract:  Form  4563  is  used  by  bona 
fide  residents  of  American  Samoa  to 
exclude  income  from  sources  within 
American  Samoa,  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  to  the  extent  specified  in 
Internal  Revenue  Code  section  931.  This 
information  is  used  by  the  IRS  to 
determine  if  an  individual  is  eligible  to 
exclude  possession  source  income. 

Current  Actions:  There  iare  no  changes 
being  made  to  the  Form  4563  at  this 
time. 

Type  of  Review:  Extension  of  a  current 
OMB  approval. 

Affected  Public:  Individuals  and 
households. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  1  hr.. 
49  min. 

Estimated  Total  Aimual  Burden 
Hours:  182. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retvims  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Approved:  April  5,  2002. 
George  Freeland, 

IRS  Reports  Clearance  Officer. 

fFR  Doc.  02-8967  Filed  4-11-02;  8:45  ami 

BILLING  CODE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

proposed  Collection;  Comment 
Request  for  Form  1099-DIV. 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1099-DIV,  Dividends  and  Distributions. 
DATES:  Written  comments  shoidd  be 
received  on  or  before  June  11,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  or  through  the  internet 
(Lamice.Mack@irs.gov.),  Intemal 
Revenue  Service,  room  5244, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Dividends  and  Distributions. 

OMB  Number:  1545-0110. 

Form  Number:  Form  1099-DIV. 

Abstract:  Form  1099-DIV  is  used  by 
the  IRS  to  insure  that  dividends  are 
properly  reported  as  required  by 
Intemal  Revenue  Code  section  6042, 
that  liquidation  distributions  are 
correctly  reported  as  required  by  Code 
section  6043,  and  to  determine  whether 
payees  are  correctly  reporting  their 
income. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 
111,922,150. 


Estimated  Time  Per  Response:  16 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  29,099,759. 

The  foUowdng  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  intemal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  5,  2002. 
George  Freeland. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-6968  Filed  4-11-02;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMEffT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Agency  Information  Collection 
Activities;  Proposed  Revision- 
Comment  Request 

AGENCY:  Office  of  Thrift  Supervision 

(OTS).  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 


collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507.  The  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Tresisuxy  will  submit  the  proposed 
information  collection  requirement 
described  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  Today,  OTS  is  soliciting 
public  comments  on  the  revision  of  a 
siuvey  of  federal  savings  associations 
about  their  experience  with  OTS. 
DATES:  Submit  written  comments  on  or 
before  Jime  11,  2002. 
ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to 
Information  Collection  Comments,  Chief 
Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington.  DC  20552,  FAX  Number 
(202)  906-6518,  or  e-mail  to 
infocollection.comments@ots.treas.gov. 
OTS  will  post  any  comments  and  the 
related  index  on  the  OTS  Intemet  Site 
at  www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room,  1 700  G  Street.  NW. .  by 
appointment.  To  make  an  appointment, 
call  (202)  906-5922.  send  an  e-mail  to 
publicinfo@ots.treas,gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information 
about  Uiis  proposed  information 
collection  from  Lee  Lassiter, 
Ombudsman,  (202)  906-5685.  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  OTS  may 
not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
on  the  following  information  collection. 

Comments  should  address  one  or 
more  of  the  following  points: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  OTS; 

b.  The  accuracy  of  OTS's  estimate  of 
the  burden  of  the  proposed  information 
collection; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

d.  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of 
information  technology. 

We  will  summarize  the  comments 
that  we  receive  and  include  them  in  the 
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OTS  request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  In  this  notice,  OTS  is 
soliciting  conunents  concerning  the 
following  information  collection. 

Title  of  Proposal:  Annual  Thrift 
Satisfaction  Survey. 

OMB  Number:  1550-0087. 

Form  Number:  None. 

Regulation  requirement:  W A. 

Description:  This  survey  will  replace 
the  survey  that  is  now  conducted  of 
federal  savings  associations  (thrifts) 
following  OTS  examinations,  which  is 
approved  by  OMB  under  the  title 
"Measurement  Survey — ^Exam  Process." 
The  responses  sought  in  this  new  survey 
are  needed  to  help  OTS  evaluate  the 
effectiveness  of  the  services  it  provides 
to  thrifts.  The  new  survey  will  differ 


from  the  existing  survey  in  several 
ways: 

(1)  ft  will  seek  information  on  overall 
agency  performance,  rather  than  only  on 
issues  concerning  an  examination  by 
OTS. 

(2)  It  will  be  anonymous  — returned  to 
OTS  in  a  franked  envelope  to  avoid 
identifying  the  postal  zone  from  which 
it  comes. 

(3)  ft  will  be  sent  to  all  thrifts 
annually,  rather  than  after  an 
examination  (which  could  be  more 
frequently  than  annually  or  as 
infrequently  as  once  every  18  months). 

(4)  It  will  reduce  respondent  burden 
by  being  much  shorter  than  the  existing 
siuvey. 

Type  of  Review:  Revision. 


Affected  Public:  Federal  Savings 
Associations. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Frequency  of  Response: 
Annually. 

Estimated  Burden  Hours  per 
Response:  .25  hours. 

Estimated  Total  Burden:  75  hours. 

Clearance  Officer:  Sally  W.  Watts. 
(202)  906-7380,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 

Dated:  April  8.  2002. 
Deborah  Dakin, 

Deputy  Chief  Counsel,  Regulations  &■ 

Legislation. 

IFR  Doc.  02-8851  Filed  4-11-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amended  Application  for  the 
St  Anthony  Falls  Project  and 
Extension  of  Time  for  Comments, 
Recommendations,  Terms  and 
Conditions,  and  Prescriptions 

January  11,  2002. 
Correction 

In  notice  document  02-1230 
beginning  on  page  2431  in  the  issue  of 
Thursday,  January  17,  2002,  make  the 
following  correction: 

On  page  2431,  in  the  third  coliunn, 
under  "/.  Deadline  Date",  "March  18, 
2002"  should  read  "60  days  from  date 
of  issuance  of  this  notice". 

[FR  Doc.  C2-1230  Filed  4-11-02;  8:45  am] 

aUJNG  CODE  1S05-01-O 


\ 


SECURITIES  AND  EXCHANGE 
COIMMISSION 

[Release  No.  34-45654;  File  No.  S7-17- 
00] 

Order  Granting  Temporary  Exemption 
for  Broker-Dealers  from  the  Trade- 
Through  Disclosure  Rule 

March  27,  2002. 
Correction 

In  notice  document  02-7902 
appearing  on  page  15637,  in  the  issue  of 
Tuesday.  April  2,  2002,  make  the 
following  correction:   . 

On  page  15637,  in  the  second  column, 
the  subject  heading  is  corrected  to  read 
as  set  forth  above. 

[FR  Doc.  C2-7902  Filed  4-11-02;  8:45  am] 

BILLING  CODE  1S05-01-O 


DEPARTIMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  02-AGL-01] 

Proposed  Establishment  of  Class  D 
Airspace,  Proposed  Modification  of 
Class  E  Airspace,  Marquette,  Ml 

Correction 

In  proposed  rule  document  02-7853 
beginning  on  page  15502  in  the  issue  of 
Tuesday,  April  2,  2002,  make  the 
following  corrections: 

1.  On  page  15502,  in  the  first  column, 
imder  the  SUMMARY:  heading,  in  the 


11th  line,  "carriers"  should  read 
"carrier". 

§71.1    [Corrected] 

2.  On  page  15503,  in  the  first  column, 
§  71.1,  under  the  heading,  AGL  MI  D 
Marquette,  MI  [New],  in  the  fourth  line, 
"the"  should  read  "and". 

3.  On  page  15503,  in  the  first  column, 
§  71.1,  the  heading,  "Paragraph  6002 
Class  D  airspace  areas  extending 
upward  from  the  surface  of  the  earth." 
should  read  "  Paragraph  6002  Class  E 
airspace  areas  extending  upward  from 
the  surface  of  the  earth .". 

[FR  Doc.  C2-7853  Filed  4-11-02;  8:45  am] 

BILUNG  CODE  1SOS-01-0  . 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  01-AGL-08] 

Modification  of  Class  E  Airspace; 
Franldort,  Ml 

Correction 

In  rule  document  02-7856  appearing 
on.page  15479,  in  the  issue  of  Tuesday, 
April  2,  2002,  make  the  following 
correction: 

§71.1    [Corrected] 

On  page  15479,  in  the  third  column, 
§  71.1,  the  heading  "AGL  MI  E5 
Frankford,  MI  [Revised]"  should  read 
"AGL  MI  E5  Frankfort,  MI  [Revised]". 

[FR  Doc.  C2-7856  Filed  4-11-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parte  214  and  248 
[INS  No.  2195-02] 
RIN1115-AG60 

Requiring  Change  of  Status  From  B  to 
F-1  or  M-l  Nonimmigrant  Prior  to 
Pursuing  a  Course  of  Study 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

action:  Interim  rule  with  request  for 

comments. 


SUMMARY:  This  interim  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  by  eliminating  the 
current  provision  allowing  a  B-1  or  B- 
2  nonimmigrant  visitor  for  business  or 
pleasure  to  begin  attending  school 
without  first  obtaining  approval  of  a 
change  of  nonimmigrant  status  request 
from  the  Service.  This  change  will 
enhance  the  Service's  ability  to  support 
the  national  security  needs  of  the 
United  States  and  is  within  the  Service's 
authority  under  section  248  of  the 
Immigration  and  Nationality  Act  (Act). 
The  amendment  will  ensure  that  no  B 
nonimmigrant  is  allowed  to  enroll  in 
school  until  the  alien  has  applied  for. 
and  the  Service  has  approved,  a  change 
of  nonimmigrant  status  to  that  of  F-1  or 
M-l  nonimmigrant  student. 
DATES:  Effective  date:  This  interim  rule 
is  effective  April  12.  2002. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before  June  11. 
2002. 

ADDRESSES:  Please  submit  written 
comments  to  the  Director.  Regulations 
and  Forms  Services  Division, 
Immigration  and  Naturalization  Service. 
425  I  Street.  NW,  Room  4034, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  the 
INS  No.  2195-02  on  your 
correspondence.  Comments  may  also  be 
submitted  electronically  to  the  Service 
at  insregs@usdoj.gov.  When  submitting 
comments  electronically,  please  include 
INS  No.  2195-02  in  the  subject  heading. 
Comments  are  available  for  public 
inspection  at  this  location  by  calling 
(202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Craig  Howie,  Business  and  Trade 
Services  Branch,  Adjudications 
Division,  Immigration  and 
Naturalization  Service,  425  I  Street. 
NW..  Room  3040.  Washington.  DC 
20536.  telephone  (202)  353-8177. 
SUPPLEMENTARY  INFORMATION: 


Background 

What  Isa  B  Nonimmigrant  Alien? 

A  B  nonimmigrant  is  an  alien  whose 
admission  to  the  United  States  is  based 
on  a  temporary  visit  for  business  (B-1) 
or  a  temporary  visit  for  pleasure  (B-2). 
Section  101(a)(15)(B)  of  the  Act.  8 
U.S.C.  1101(a){15)(B).  defines  the  visitor 
classification  as: 

An  alien  (other  than  one  coming  for  the 
purpose  of  study  or  of  performing  skilled  or 
unskilled  labor  or  as  a  representative  of 
foreign  press,  radio,  film,  or  other  foreign 
information  media  coming  to  engage  in  such 
vocation)  having  a  residence  in  a  foreign 
country  which  he  has  no  intention  of 
abandoning  and  who  is  visiting  the  United 
States  temporarily  for  business  or 
temporarily  for  pleasure. 

Based  on  the  statutory  language,  the 
Service  has  long  held  a  B-1 
nonimmigrant  to  be  one  seeking 
admission  for  legitimate  activities  of  a 
commercial  or  professional  natiue  such 
as  meetings,  conferences,  or 
consultations  in  the  United  States  in 
connection  with  the  conduct  of 
international  business  and  commerce.  A 
B-2  nonimmigrant  is  one  seeking 
admission  for  activities  relating  to 
pleasure  such  as  touring,  family  visits, 
or  for  purposes  of  receiving  medical 
treatment. 

What  Is  the  Service  Changing  in  This 
Interim  Rule? 

The  Service  is  eliminating  the  ability 
of  an  alien  admitted  to  the  United  States 
as  a  B-1  or  B-2  nonimmigrant  to  begin 
attending  classes  without  first  applying 
to  the  Service,  and  obtaining  the 
Service's  prior  approval,  for  a  change  of 
nonimmigrant  status  to  that  of-an  F  or 
M  nonimmigrant  student.  This  rule 
expressly  prohibits  a  B  nonimmigrant 
from  enrolling  in  a  course  of  study  or 
taking  other  actions  inconsistent  with  B 
nonimmigrant  status  unless  and  until 
the  Service  has  approved  the  B 
nonimmigrant's  change  to  an 
appropriate  student  noninunigrant 
status. 

Why  Is  the  Service  Instituting  This 
Change? 

The  terrorist  attacks  of  September  11. 
2001.  highlight  the  need  of  the  Service 
to  maintain  greater  control  over  the 
ability  of  an  alien  to  change 
nonimmigrant  status  once  the  alien  has 
been  admitted  to  the  United  States.  This 
interim  rule  will  allow  the  Service  to 
fully  review  any  request  from  a  B 
nonimmigrant  to  change  nonimmigrant 
status  to  that  of  full-time  student  before 
allowing  the  alien  to  enroll  in  a  Service- 
approved  school.  The  elimination  of  the 
ability  of  a  B  nonimmigrant  to  begin 
classes  before  receiving  the  Service's 


approval  of  the  change  of  nonimmigrant 
status  is  also  consistent  with  the  Act's 
requirement  in  section  101(a)(15)(B)  that 
a  B  nonimmigrant  not  be  a  person 
coming  to  the  United  States  for  the 
purpose  of  study. 

Why  Is  This  Change  Limited  to  B 
Nonimmigrants? 

In  the  process  of  drafting  this  rule,  the 
Service  considered  making  its 
requirements  (i.e.,  that  nonimmigrants 
obtain  a  student  visa  before  being  able 
to  take  courses)  apply  to  anyone  in  the 
United  States  not  currently  in  student 
status.  Such  a  requirement  would  be 
broader  than  the  rule  as  presently 
drafted,  which  applies  just  to 
nonimmigrants  in  B-1  or  B-2  visitor 
status. 

B  nonimmigrants  generally  enter  the 
United  States  for  purposes  of  tourism  or 
for  a  business  trip.  Pursuing  a  course  of 
study  is  inconsistent  with  these 
purposes,  and  thus  inconsistent  with  B 
status.  However,  pursuit  of  studies 
generally  is  consistent  with  most  other 
nonimmigrant  statuses,  and  thus  such  a 
broader  rule  could  have  imintended  and 
overly  burdensome  consequences  for 
such  nonimmigrants.  For  some,  such  a 
J-1  au  pair  or  an  H-3  trainee,  the 
courses  might  be  an  integral  part  of  the 
program  for  which  they  obtained  their 
status.  For  many  dependent  spouses, 
such  as  H-4s.  derivatives  of  A  or  G 
diplomats,  or  NAFTA  TN-2s.  studies 
may  be  their  only  permissible  pursuit 
while  accompanying  their  spouse  who 
is  working  in  the  United  States. 
Dependent  children  are.  in  fact, 
expected  to  attend  school.  Even  some 
principals  in  nonimmigrant  status  (e.g., 
H-lBs,  L-ls)  may  take  courses  incident 
to  status  to  enhance  their  professional 
development.  Requiring  that  these 
individuals  change  to  F-1  or  M-l  status 
in  order  to  pursue  studies  would 
eliminate  their  ability  to  attend  part- 
time,  since  by  statute  F-ls  and  M-ls 
must  be  piusuing  a  full  course  of  study 
and  since  a  nonimmigrant  is  prohibited 
from  holding  more  than  one 
nonimmigrant  statiis  while  in  the 
United  States. 

How  Does  This  Interim  Rule  Affect  B- 
1  or  B-2  Nonimmigrants  Previously 
Admitted  to  the  United  States? 

This  interim  rule  will  accommodate 
B-1  or  B-2  nonimmigrants  who  have 
already  been  admitted  to  the  United 
States  prior  to  April  12,  2002.  In  view 
of  the  Service's  prior  policy,  this  interim 
rule  does  not  prevent  such  aliens  from 
starting  a  course  of  study  after  filing  an 
application  for  change  of  status,  or 
require  those  aliens  to  stop  taking 
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classes  while  the  Service  processes  the 
change  of  noninunigrant  status  request. 
However,  this  interim  rule  applies  to 
all  aliens  who  are  admitted  as,  or 
change  their  status  to.  a  B-1  or  B-2 
nonimmigrant,  on  or  after  April  12. 
2002.  This  interim  rule  also  applies  to 
all  ciurent  B  visitors  who  apply  for  an 
extension  of  their  B  nonimmigrant 
status  on  or  after  April  12.  2002. 

Request  for  Comments 

The  Service  is  seeking  public 
comments  regarding  this  interim  rule. 
The  Service  requests  that  parties 
interested  in  commenting  on  the 
provisions  contained  within  this  rule  do 
so  on  or  before  Jime  11,  2002.  as  the 
Service  will  not  extend  the  comment 
period. 

Good  Cause  Exception 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provisions 
for  post-promulgation  public  comments, 
is  based  on  the  "good  cause"  exceptions 
found  at  5  U.S.C.  553(b)(B)  and  (d)(3). 
The  reason  and  necessity  for  the 
immediate  promulgation  of  this  rule  are 
as  follows:  The  rule  is  necessary  to 
ensure  the  national  seciuity  of  the 
United  States  by  eliminating  the  ability 
of  a  B  nonimmigrant  to  enroll  in  school 
until  the  Service  has  approved  a  change 
of  nonimmigrant  status  application  filed 
by  the  prospective  alien  student.  The 
previous  rule  allowing  such  enrollment 
prior  to  adjudication  of  the  application 
was  used  by  some  of  the  September  11th 
terrorists  to  obtain  flight  training  in  the 
United  States.  Closing  this  loophole  is 
essential  to  efforts  to  prevent  this  abuse 
from  recurring. 

There  is  also  reasonable  concern  that 
publication  of  this  regulation  as  a 
proposed  rule,  one  that  would  not  take 
effect  until  after  a  final  rule  was 
promulgated,  could  lead  to  the 
counterproductive  result  of  a  surge  of 
entries  by  individuals  who  have  no 
intention  of  going  through  the  consular 
screening  process  overseas  and  who 
would  seek  admission  as  a  B 
nonimmigrant  while  having  the  intent 
of  becoming  an  F  or  M  noninunigrant 
student  after  admission  to  the  United 
States. 

However,  this  interim  rule  takes 
account  of  the  interests  of  those  aliens 
currently  admitted  to  the  United  States 
in  B  nonimmigrant  status.  Such  aliens 
will  continue  to  be  governed  by  the 
Service's  prior  policy  regarding  change 
to  F  or  M  nonimmigrant  status,  for  the 
remainder  of  their  currently-authorized 
B  nonimmigrant  admission. 

Accordingly,  the  Service  believes  that 
advance  public  notice  and  comment  on 
this  regulation  would  be  impracticable 


and  contrary  to  the  public  interest. 
Therefore,  there  is  good  cause  under  5 
U.S.C.  553(b)  and  (d)  for  dispensing 
with  the  requirements  of  prior  notice 
and  to  make  this  rule  effective  upon  the 
date  of  publication  in  the  Federal 
Register. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and.  by 
approving  it.  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  applies  only  to  B  . 
nonimmigrants  applying  to  change  to 
either  F  or  M  nonimmigrant  status.  It 
does  not  affect  small  entities  as  that 
term  is  defined  in  5  U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  inore;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  simunary  impact 
statement. 

Executive  Order  12988,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB),  for  review  and  approval,  any 
reporting  or  recordkeeping  requirements 
inherent  in  a  rule.  This  rule  does  not 
impose  any  new  reporting  or 
recordkeeping  requirements  imder  the 
Paperwork  Reduction  Act. 

List  of  Subjects 

8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Foreign  officials.  Health  professions,        / 
Reporting  and  recordkeeping 
requirements.  Students. 

8  CFR  Part  248 

Aliens,  Immigration.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1101  note,  1103. 
1182,  1184.  1186a,  1187,  1221,  1281,  1282; 
sec.  643.  Pub.  L.  104-208,  110  Stat.  3009-    . 
708;  Section  141  of  the  Compacts  of  Free 
Association  with  the  Federated  States  of 
Micronesia  and  the  Republic  of  the  Marshall 
Islands,  and  with  the  Government  of  Palau, 
48  U.S.C.  1901  note,  and  1931  note, 
respectively;  8  CFR  part  2. 

2.  Section  214.2  is  amended  by 
adding  and  reserving  paragraph  (b)(6) 
and  by  adding  new  paragraph  (b)(7)  to 
read  as  follows: 

§214.2    Special  requirements  for 
admission,  extension  and  maintenance  of 
status. 

***** 

(b)  *  *   *  ' 

(6)  [Reserved] 

(7)  Enrollment  in  a  course  of  study 
prohibited.  An  alien  who  is  admitted  as, 
or  changes  status  to,  a  B-1  or  B-2 
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nonimmigrant  on  or  after  April  12, 
2002,  or  who  files  a  request  to  extend 
the  period  of  authorized  stay  in  B-1  or 
B-2  nonimmigrant  status  on  or  after 
such  date,  violates  the  conditions  of  his 
or  her  B-1  or  B-2  statm  if  the  alien 
enrolls  in  a  course  of  study.  Such  an 
alien  who  dpsires  to  enroll  in  a  course 
of  study  must  either  obtain  an  F-1  or 
M-1  nonimmigrant  visa  bom  a  consular 
officer  abroad  and  seek  readmission  to 
the  United  States,  or  apply  for  and 
obtain  a  change  of  status  under  section 
248  of  the  Act  and  8  CFR  part  248.  The 
alien  may  not  enroll  in  the  course  of 
study  until  the  Service  has  admitted  the 
alien  as  an  F-1  or  M-1  nonimmigrant  or 
has  approved  the  alien's  application 
imder  part  248  of  this  chapter  and 
changed  the  alien's  status  to  that  of  an 
F-1  or  M-1  nonimmigrant. 


PART  248— CHANGE  OF 
NONIMMIGRANT  CLASSIFICATION 

3.  The  authority  citation  for  part  248 
continues  to  read  as  follows: 


Authority:  8  U.S.C.  1101. 1103. 1184: 1258: 
8  CFR  part  2. 

4.  Section  248.1  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  248.1     Eligibility. 

•         •         *         *         * 

(c)  Change  of  nonimmigrant 
classification  to  that  of  a  nonimmigrant 
student. 

(1)  Except  as  provided  in  paragraph 
(c)(3)  of  this  section,  a  nonimmigrant 
applying  for  a  change  of  classification  as 
an  F-1  or  M-1  student  is  not  considered 
ineligible  for  such  a  change  solely 
because  the  applicant  may  have  started 
attendance  at  school  before  the 
application  was  submitted.  The  district 
director  or  service  center  director  shall 
deny  an  application  for  a  change  to 
classification  as  an  M-1  student  if  the 
applicant  intends  to  pursue  the  course 
of  study  solely  in  order  to  qualify  for  a 
subsequent  change  of  nonimmigrant 
classification  to  that  of  an  alien 
temporary  worker  under  section 
101(a)(15)(H)  of  the  Act.  Furthermore, 
an  alien  may  not  change  from 


classification  as  an  M-1  student  to  that 
of  an  F-1  student. 

(2)  [Reserved) 

(3)  A  nonimmigrant  who  is  admitted 
as,  or  changes  status  to,  a  B-1  or  B-2 
nonimmigrant  on  or  after  April  12, 
2002,  or  who  files  a  request  to  extend 
the  period  of  authorized  stay  as  a  B-1 
or  B-2  nonimmigrant  on  or  after  such 
date,  may  not  pursue  a  course  of  study 
at  an  approved  school  unless  the 
Service  has  approved  his  or  her 
application  for  change  of  status  to  a 
classification  as  an  F-1  or  M-1  student. 
The  district  director  or  service  center 
director  will  deny  the  change  of  status 

if  the  B-1  or  B-2  nonimmigrant  enrolled 

in  a  course  of  study  before  filing  the 

application  for  change  of  status  or  while 

the  application  is  pending  before  the 

Service. 

*        *        *        *        » 

Dated:  April  9,  2002. 
James  W.  Ziglar. 
Commissioner,  Immigration  and 
Naturalization  Service. 
IFR  Doc.  02-8926  Filed  4-9-02;  1:54  pmj 
■LUNG  COOC  4410-10-P 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Parts  214,  235  and  248 


[INS  No.  2176-01] 
RIN  1115-AG43 


Limiting  the  Period  of  Admission  for  B 
Nonimmigrant  Aliens 

AQENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Immigration  and 
Naturalization  Service  (Service)  is 
proposing  to  amend  its  regulations  by 
eliminating  the  minimum  admission 
period  of  B-2  visitors  for  pleasure, 
reducing  the  maximum  admission 
period  of  B-1  and  B-2  visitors  fi-om  1 
year  to  6  months,  and  establishing 
greater  control  over  a  B  visitor's  ability 
to  extend  status  or  to  change  status  to 
that  of  a  nonimmigrant  student.  These 
changes  will  enhance  the  Service's 
ability  to  support  the  national  security 
needs  of  the  United  States.  These 
regulatory  modifications  are  within  the 
Service's  authority  under  sections 
214(a)  and  248  of  the  Immigration  and 
Nationality  Act  (Act)  and  will  help 
lessen  the  probability  that  alien  visitors 
will  establish  permanent  ties  in  the 
United  States  and  thus  remain  in  the 
country  illegally. 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  13,  2002. 

ADDRESSES:  Please  submit  written 
comments  to  the  Director,  Regulations 
and  Forms  Services  Division. 
Immigration  and  Naturalization  Service. 
425  I  Street,  NW.,  Room  4034, 
Washington,  DC,  20536.  To  ensure 
proper  handling,  please  reference  the 
INS  No.  2176-01  on  your 
correspondence.  Comments  may  also  be 
submitted  electronically  to  the  Service 
at  insregs@usdoj.gov.  When  submitting 
comments  electronically,  please  include 
INS  No.  2176-01  in  the  subject  heading. 
Comments  are  available  for  public 
inspection  at  this  location  by  calling 
(202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Howie,  Business  and  Trade 
Services  Branch,  Adjudications 
Division,  Immigration  and 
Naturalization  Service,  425  I  Street,  NW, 
Room  3040,  Washington.  DC  20536, 
telephone  (202)  353-8177. 

SUPPLEMENTARY  INFORMATION: 


Background 

What  IsaB  Nonimmigrant  Alien? 

A  B  nonimmigrant  is  an  alien  whose 
admission  to  the  United  States  is  based 
on  a  temporary  visit  for  business  (B-1) 
or  a  temporary  visit  for  pleasine  (B-2). 
Section  101(a)(15)(B)  of  the  Act  defines 
the  visitor  classification  as: 

An.  alien  (other  than  one  coming  for  the 
purpose  of  study  or  of  performing  skilled  or 
unskilled  labor  or  as  a  representative  of 
foreign  press,  radio,  film,  or  other  foreign 
information  media  coming  to  engage  in  such 
vocation)  having  a  residence  in  a  foreign 
country  which  he  has  no  intention  of 
abandoning  and  who  is  visiting  the  United 
States  temporarily  for  business  or 
temporarily  for  pleasure. 

Based  on  the  statutory  language,  the 
Service  has  long  held  a  B-1 
nonimmigrant  to  be  one  seeking 
admission  for  legitimate  activities  -of  a 
commercial  or  professional  natiu-e  such 
as  meetings,  conferences,  or 
consultations  in  the  United  States  in 
connection  with  the  conduct  of 
international  business  and  commerce.  A 
B-2  nonimmigrant  is  one  seeking 
admission  for  activities  relating  to 
pleasure  such  as  toiu'ing,  family  visits, 
or  for  purposes  of  receiving  medical 
treatment. 

Service  regulations  at  8  CFR 
214.2(b)(1)  currently  provide  that  a  B- 
1  or  B-2  visitor  may  be  admitted  for  an 
initial  period  of  not  more  than  1  year. 
B  nonimmigrants  may  request 
extensions  of  the  period  of  admission  by 
filing  Form  1-539.  Application  to 
Extend/Change  Nonimmigrant  Status. 

What  Is  the  Service  Proposing  to 
Change? 

The  Service  is  proposing  to  eliminate 
the  minimum  period  of  admission  for  a 
B-2  nonimmigrant  visitor  for  pleasiire, 
currently  a  6-month  admission.  In  place 
of  the  minimiun  period  of  admission  for 
B-2  visitors,  the  Service  is  proposing 
that  both  B-1  and  B-2  visitors  will  be 
admitted  for  a  period  of  time  that  is  fair 
and  reasonable  for  the  completion  of  the 
piupose  of  the  visit. 

Tne  Service  is  also  proposing  to 
reduce  the  maximum  period  of 
admission  for  B-1  and  B-2  visitors  bom 

1  year  to  6  months.  The  maximum 
increment  of  extension  of  stay  will 
remain  6  months,  and  this  6-month 
maximum  will  apply  to  all  B-1  and  B- 

2  visitors. 

This  rule  also  restates  explicitly  the 
general  requirement  for  extensions  of 
status,  to  provide  that  an  alien 
requesting  an  extension  of  either  B-1  or 
B-2  status  bears  the  burden  of  proving 
that  he  or  she  has  the  adequate  financial 
resources  to  continue  his  or  her 


temporary  stay  in  the  United  States  and 
that  he  or  she  is  maintaining  an 
unrelinquished  residence  abroad. 

Finally,  the  rule  proposes  to  establish 
greater  control  over  a  B  visitor's 
eligibility  to  change  to  a  student 
nonimmigrant  status. 

Why  Is  the  Service  Proposing  To 
Eliminate  the  Minimum  Admission 
Period  for  a  B-2  Nonimmigrant  Visitor 
for  Pleasure? 

As  previously  noted.  Service 
regulations  at  8  CFR  214.2(b)(2) 
currently  provide  that  an  alien  seeking 
admission  to  the  United  States  as  a  B- 
2  visitor  for  pleasure  will  be  granted  a 
minimum  6-month  period  of  admission. 
The  6-month  period  is  granted  to  the 
alien  regardless  of  whether  the  alien 
plans  to  stay  in  the  United  States  for  a 
few  days  or  for  the  entire  6-month 
period.  The  Service  implemented  this  6- 
month  minimum  admission  period 
many  years  ago  to  reduce  filings  of 
extensions  of  stays  fi-om  aliens  who 
develop  a  need  to  stay  in  the  United 
States  longer  than  the  initial  period  of 
admission. 

The  Service  views  the  proposal  to 
eliminate  the  minimiun  admission 
period  for  B-2  visitors  for  pleasure  as 
reasonable  and  within  the  Service's 
authority  under  section  214(a)  of  the 
Act.  This-proposal  also  comports  with 
the  Act's  requirements  that  the  Service 
maintain  control  of  the  alien  population 
within  the  United  States.  This  is 
especially  important  in  light  of  the 
attacks  of  September  11,  2001. 

Under  this  proposed  rule,  both  B-1 
visitors  for  business  and  B-2  visitors  for 
pleasme  will  be  granted  a  period  of 
admission  that  accurately  comports 
with  the  stated  purpose  of  the  visit. 
Eliminating  the  minimum  period  of 
admission  and  establishing  a  fair  and 
reasonable  period  of  admission  for  B-2 
visitors  for  pleasure,  as  modeled  on  the 
existing  policy  used  to  determine 
periods  of  admission  for  B-1  visitors  for 
business,  will  lessen  the  probability  that 
an  alien  visitor  will  establish  permanent 
ties  in  the  United  States  and  remain  in 
the  country  illegally. 

While  inspecting  Service  officers  will 
make  every  effort  to  take  into  accoiuit 
language  and  cultural  differences  when 
eliciting  the  information  needed  to 
determine  a  reasonable  period  of 
admission,  the  burden  still  rests  with 
the  alien  to  adequately  establish  the 
precise  nature  and  purpose  of  the  visit. 

Because  the  vast  majority  of  B-1  and 
B— 2  nonimmigrants  do  not  have  a  stated 
need  to  remain  in  the  United  States  for 
more  than  30  days,  it  is  reasonable  to 
expect  that  most  will  depart  within  that 
time  frame.  Accordingly,  in  any  case 
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where  there  is  any  ambiguity  whether  a 
shorter  or  longer  period  of  admission 
would  be  fair  and  reasonable  under  the 
circumstances,  a  B-1  or  B-2 
nonimmigrant  should  be  admitted  for  a 
period  of  30  days.  This  period  is  neither 
a  minimiun  nor  a  maximmn,  and  the 
inspecting  Service  ofBcer  will  be 
authorized  to  admit  a  B  nonimmigrant 
for  a  shorter  period  or  for  a  longer 
period  (not  to  exceed  6  months), 
depending  on  the  circiunstances  and  the 
stated  purpose  of  the  alien's  visit  to  the 
United  States. 

Why  Is  the  Service  Proposing  To  Reduce 
the  Maximum  Admission  Period  for  B- 
1  and  B-2  Visitors  Fmm  1  Year  to  6 
Months? 

As  previously  noted,  Service 
regulations  at  8  CFR  214.2(b)(1) 
currently  provide  that  a  B-1  visitor  for 
business  or  B-2  visitor  for  pleasure  may 
be  admitted  for  a  period  of  up  to  1  year. 
As  the  attacks  of  September  11,  2001, 
demonstrated,  this  generous  period  of 
stay  is  susceptible  to  abuse  by  aliens 
who  seek  to  plan  and  execute  acts  of 
terrorism.  Virtually  all  B  visitors  with 
legitimate  business  or  toiuism  interests 
are  able  to  accomplish  the  purposes  of 
their  visits  in  less  than  6  months. 
Accordingly,  it  is  proposed  that  the 
maximum  period  of  admission  for  B-1 
and  B-2  visitors  be  reduced  from  1  year 
to  6  months  for  each  admission.  In 
addition  to  promoting  the  security  the 
United  States,  this  change  will  reduce 
the  likelihood  that  an  alien  visitor  will 
establish  permanent  ties  in  the  United 
States  and  remain  in  the  country 
illegally. 

Will  B  Visitors  Be  Able  To  File  Requests 
for  Extensions  of  Stays? 

Under  the  proposed  rule,  all  B  visitors 
for  business  or  pleasure  will  continue  to 
be  eligible  to  apply  for  extensions  of 
stay,  but  only  in  cases  that  have  resulted 
from  unexpected  events  (such  as  an 
event  that  occxirs  that  is  out  of  the 
alien's  control  and  that  prevents  the 
alien  from  departing  the  United  States), 
compelling  humanitarian  reasons,  such 
as  for  emergency  or  continuing  medical 
treatment,  or  as  Service  policy  may 
direct. 

In  addition,  this  proposed  rule 
recognizes  that  a  few  B  nonimmigrants 
enter  for  specific,  legitimate  reasons 
that,  by  their  very  nature,  can  require  a 
stay  of  longer  than  6  months.  Those 
nonimmigrants,  enumerated  at  proposed 
§  214.2(b)(6),  who  are  lawfully 
continuing  in  those  activities  may  also 
apply  for  extension  of  status. 

All  such  requests,  made  on  Form  I- 
539,  Application  to  Extend/Change 
Nonimmigrant  Status,  must  be  timely 


filed  and  non-frivolous,  and  the  alien 
must  dociunent  that  he  or  she  is 
maintaining  an  uru^linquished 
residence  abroad  and  has  adequate 
financial  resources  to  continue  the 
temporary  stay.  Documentary  evidence 
showing  ties  to  the  alien's  coimtry  of 
residence  and  possession  of  sufficient 
financial  means  to  remain  in  the 
country  for  the  requested  period  of  time 
can  include  such  items  as  current  bank 
records  and  lease  or  real  property 
ownership  documents. 

The  Service  believes  that  the  vast 
majority  of  aliens  seeking  admission  as 
B  visitors  will  be  able  to  complete  their 
stays  in  the  United  States  within  the 
period  of  time  granted  by  the  inspecting 
Service  officer.  The  burden  will  be  on 
the  arriving  alien  to  adequately  explain 
to  the  inspecting  Service  officer  at  the 
time  of  admission  the  precise  nature  of 
the  visit  so  the  Service  officer  can  make 
a  determination  on  the  period  of  stay  to 
be  granted.  Requests  for  extensions  of 
stay  only  heighten  the  probability  that 
alien  visitors  will  establish  permanent 
ties  in  the  United  States  and  thus 
remain  in  the  country  illegally. 

Will  the  Proposed  Rule  Affect  the  Status 
of  B-1  or  B-2  Visitors  Already  Admitted 
to  the  United  States? 

The  new  admission  procediues  under 
this  rule  will  not  affect  aliens  who  were 
admitted  to  the  United  States  as  B-1  or 
B-2  visitors  for  business  or  pleasure  at 
any  time  prior  to  the  effective  date  of  a 
final  rule,  which  will  be  published  in 
the  Federal  Register  at  a  later  date. 
However,  B-1  or  B-2  nonimmigrants 
who  were  admitted  to  the  United  States 
before  the  effective  date  of  the  final  rule, 
but  who  apply  for  an  extension  of 
nonimmigrant  status  on  or  after  that 
effective  date,  will  be  subject  to  the 
heightened  requirements  for  extension 
of  stay  and  to  the  6-month  limit  on  such 
extensions. 

What  Changes  Is  the  Service  Proposing 
Regarding  a  B  Visitor's  Ability  To 
Change  Nonimmigrant  Status  to  That  of 
Student? 

Current  Service  regulations  at  8  CFR 
part  248  allow  for  the  change  of  a  B 
nonimmigrant  to  the  status  of  a 
nonimmigrant  F  or  M  student.  While  the 
proposed  rule  does  not  alter  the  ability 
of  a  B  nonimmigrant  to  change 
nonimmigrant  status  to  that  of  a  student, 
it  does  establish  a  requirement  that  the 
alien  make  this  intent  known  when  he 
or  she  initially  applies  for  admission  to 
the  United  States  as  either  a  B-1  or  B- 
2  visitor.  If  the  alien  has  already 
received  any  Forms  1-20,  Certificate  of 
Eligibility  for  Noninunigrant  Student, 
from  one  or  more  approved  schools. 


indicating  that  the  alien  has  been 
accepted  for  enrollment,  the  alien  must 
also  present  those  forms  to  the 
inspecting  Service  officer  at  the  time  of 
the  application  for  admission  as  a  B 
visitor. 

The  Service  has  long  accommodated 
prospective  alien  students  by  allowing 
them  to  enter  the  United  States  in  B 
nonimmigrant  status  and  visit  the 
campuses  where  the  student  has  been 
admitted,  and  then  allowing  the 
prospective  student  to  file  Form  1-539 
in  order  to  change  nonimmigrant  status 
once  the  student  has  made  a  decision  as 
to  which  school  to  attend.  While  the 
Service  does  not  intend  to  discontinue 
this  accommodation,  it  is  reasonable  to 
expect  an  intending  nonimmigrant 
student  to  be  honest  about  the  ultimate 
purpose  of  his  or  her  admission  when 
being  questioned  by  the  inspecting 
Service  officer.  This  intent  must  be 
made  known  to  the  inspecting  Service 
officer  regardless  of  whether  the  alien's 
B  visa  is  aimotated  with  the  words, 
"Prospective  Student." 

Therefore,  the  Service  proposes  at  8 
CFR  248.1(c)(2)  to  require  a  prospective 
alien  student  to  state  this  purpose  to  the 
inspecting  Service  officer,  and  present 
any  Forms  1-20  that  the  alien  has 
received,  and  to  require  the  officer  to 
make  an  annotation  on  the  alien's  Form 
1-94.  Arrival-Departure  Record,  that 
reflects  the  alien's  intent.  Aliens  who 
file  an  application  for  change  of 
nonimmigrant  status  in  order  to  change 
to  student  status  without  a  Form  1-94 
that  has  been  annotated  by  an 
inspecting  Service  officer  will  be  denied 
the  change  of  nonimmigrant  status. 
Such  aliens  will  be  required,  instead,  to 
follow  the  regiilar  process  to  seek  an  F 
or  M  nonimmigrant  student  visa  from  a 
consular  officer  abroad.  By 
implementing  this  change,  the  Service 
intends  to  gain  greater  control  over  the 
process  by  which  a  B  nonimmigrant  can 
change  status  to  that  of  either  an  F  or 
M  nonimmigrant  student. 

"The  Service  notes  that  Canadian 
citizens  (and  certain  Canadian 
permanent  residents  and  other  aliens 
described  in  8  CFR  212.1(a))  generally 
are  not  required  to  obtain  nonimmigrant 
visas  or  to  be  issued  a  Form  1-94  upon 
entry  into  the  United  States.  However, 
the  Service  proposes  to  amend  8  CFR 
235.l(f)(l)(i)  to  provide  that  prospective 
Canadian  students  who  intend  to  enter 
the  United  States  to  visit  schools  and      ^ 
who  intend  to  femain  in  the  United 
States  and  change  nonimmigrant  status 
to  that  of  an  F  or  M  student  will  be" 
required  to  make  this  declaration  when 
applying  for  admission.  The  prospective 
Canadian  student  will  be  issued  a  Form 
1-94  inscribed  with  a  notation  that 
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lects  the  alien's  intent  to  change  to 
student  status. 

The  requirement  that  a  B  visitor  must 
have  stated  his  or  her  intention  as  a 
prospective  student  at  the  time  of 
admission  in  B  nonimmigrant  status,  in 
order  to  be  eligible  for  change  of  status 
to  an  F  or  M  nonimmigrant  student,  will 
be  applied  only  to  aliens  who  are 
admitted  as  B  visitors  on  or  after  the 
effective  date  of  a  final  rule.  Because 
aliens  who  were  admitted  as  B  visitors 
prior  to  that  effective  date  will  not  have 
been  required  to  state  their  intention  as 
a  prospective  student  at  the  time  of 
admission,  they  will  not  be  subject  to 
that  limitation  if  they  apply  for  change 
of  status  to  F  or  M  status.  However,  any 
alien  who  applies  for  and  is  granted  an 
extension  of  B  nonimmigrant  status  after 
the  effective  date  of  this  final  rule  will 
not  be  eligible  for  change  of  status  to  F 
or  M  status.  Allowing  such  aliens  (who 
would  already  have  been  present  in  the 
United  States  as  a  B  visitor  for  many 
months,  even  one  year)  to  apply  for 
change  of  status  to  F  or  M  status  would 
be  inconsistent  with  the  basic  premise 
of  this  rule,  which  is  to  allow  a  limited 
accommodation  for  prospective 
students,  who  have  already  been 
admitted  to  one  or  more  schools,  to 
enter  the  United  States  briefly  before 
deciding  which  school  at  which  they 
will  enroll. 

Finally,  the  Service  takes  note  of  a 
related  interim  rule,  (published 
elsewhere  in  this  issue  of  the  Federal 
Register),  which  stipulates  that  no 
person  who  has  entered  the  United 
States  as  a  B  nonimmigrant  may  enroll 
in  a  course  of  study  or  otherwise  take 
action  inconsistent  with  his  or  her  B 
status  unless  the  Service  has  already 
approved  his  or  her  application  for 
change  of  status  to  that  of  an  F  or  M 
nonimmigrant  student.  That  separate 
rule,  which  takes  effect  upon 
publication,  complements  the 
provisions  of  this  proposed  rule  as  it 
relates  to  a  change  of  status  from  B— 1  or 
B-2  visitor  status  to  that  of  an  F  or  M 
nonimmigrant. 

What  Continuing  Obligations  Do  All  B 
Nonimmigrants  Have  During  the  Time 
They  Remain  in  the  United  States? 

The  Service  notes  that,  under  the 
existing  provisions  of  section  261(a)  of 
the  Act,  an  alien  who  remains  in  th6 
United  States  for  a  period  of  30  days  or 
more  (other  than  an  A  or  G 
nonimmigrant)  is  subject  to  the 
requirements  for  registration  of  aliens. 
Nonimmigrant  aliens  register  initially 
using  the  Form  1-94,  Arrival-Departure 
Record.  However,  aliens  who  are  subject 
to  the  registration  requirements  are  also 
obligated,  imder  section  265(a)  of  the 


Act,  to  notify  the  Service  of  each  change 
of  address  within  10  days  of  such 
change,  by  submitting  Form  AR-1 1  to 
the  Service.  The  obligation  to  notify  the 
Service  of  each  change  of  address 
applies  to  all  B  noninunigrants  (indeed, 
all  nonimmigrants  other  than  those  in  A 
or  G  status)  who  remain  in  the  United 
States  for  more  than  30  days,  regardless 
of  whether  their  continued  stay  is 
pursuant  to  their  initial  admission  or  as 
a  result  of  a  change  or  extension  of 
status. 

The  change  of  address  requirements 
are  set  forth  in  the  existing  law  and 
regulations.  Accordingly,  the  Service 
does  not  need  to  propose  changes  in  this 
rule  to  implement  them.  However,  the 
Service  is  restating  these  existing 
requirements  here  for  the  benefit  of 
readers,  so  that  aliens  who  apply  for 
nonimmigrant  status  will  be  advised  of 
them. 

What  Happens  ifaB  Visitor  Overstays 
His  or  Her  Period  of  Stay? 

While  this  proposed  rule  does  not 
address  the  issue  of  nonimmigrant 
aliens  overstaying  authorized  periods  of 
stay,  the  Service  notes  that  an  existing 
law.  section  222(g)  of  the  Act,  provides 
for  the  automatic  voidance  of  a 
noninunigrant  visa  at  the  conclusion  of 
a  period  of  stay  if  the  alien  remains  in 
the  United  States  longer  than  the  period 
of  authorized  admission.  All  B  visitors 
should  be  aware  of  this  provision  of  the 
law  and  are  responsible  for  remaining  in 
lawful  nonimmigrant  status  while 
within  the  United  States.  Under  section 
222(g)  of  the  Act,  a  B  visa  (including  a 
multiple-entry  visa-a  visa  that  is  usually 
valid  for  a  number  of  years  and  allows 
the  bearer  to  make  multiple  applications 
for  admission  to  the  United  States 
without  having  to  obtain  a  new  visa  for 
each  admission)  shall  be  void  if  the  " 
alien  who  entered  the  United  States  as 
a  B  visitor  overstays  his  or  her 
authorized  period  of  admission. 
Thereafter,  the  alien  would  not  be  able 
to  re-apply  for  admission  to  the  United 
States  using  that  same  visa,  but  would 
be  required  to  seek  a  new  B  visa  or  other 
appropriate  visa  from  a  consular  officer 
abroad. 

Anylioninmiigrant  admitted  to  the 
United  States  bears  the  burden  of 
maintaining  legal  status  during  the 
period  of  adiiiission  that  has  been 
granted  by  the  inspecting  Service 
officer.  The  Service  cannot  emphasize 
enough  the  importance  of  maintaining 
lawful  status  while  in  the  United  States. 
See  section  212(a)(9)(B)  of  the  Act  for 
more  information  on  the  important  and 
far-reaching  implications  of  unlawful 
presence  and  the  impact  that  unlawful 
presence  may  have  on  an  alien's  future 


ability  to  reapply  for  a  nonimmigrant 
visa,  for  admission  to  the  United  States, 
or  for  adjustment  of  status  to  that  of  a 
lawful  permanent  resident. 

Aliens  should  note  that  the  statute 
provides  an  accommodation  to 
nonimmigrants  with  pending 
applications  for  extension  of  stay  or 
change  of  status  if  certain  requirements 
have  been  met.  Extension  or  change  of 
status,  however,  will  only  be  granted  in 
cases  where  the  Service  deems  the 
request  to  be  legitimate  and  to  meet  the 
new  criteria  specified  in  this  rule.  Such 
requests,  made  on  Form  1-539,  must  be 
filed  prior  to  the  expiration  of  the 
alien's  authorized  admission,  subject  to 
a  narrow  exception  where  the  delay  was 
caused  by  extraordinary  circumstances 
beyond  the  control  of  the  alien.  See  8 
CFR  214.1(c)(4)  and  248.1(b), 
respectively.  Also,  an  alien  who  has 
filed  Form  1-539  to  request  an  extension 
of  stay  is  expected  to  depart  from  the 
United  States  upon  the  expiration  of  the' 
requested  extension  regardless  of 
whether  the  alien  has  received  a  copy  of 
the  Service's  decision  on  the  application 
for  extension  of  stay. 

Request  for  Comments  ' 

The  Service  is  seeking  public 
comments  regarding  this  proposed  rule. 
The  Service  notes  that,  in  view  of  the 
national  security  needs  of  the  United 
States,  public  comment  on  this 
proposed  rule  is  being  limited  to  30 
days.  The  Service  requests  that  parties 
interested  in  commenting  on  the 
proposals  contained  within  this  rule 
submit  comments  on  or  before  May  13, 
2002,  as  the  Service  will  not  extend  the 
comment  period. 

Regulatory  Flexibility  Act 

The  Conunissioner  of  the  Immigration 
and  Naturcdization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  applies  only  to 
nonimmigrant  aliens  visiting  the  United 
States  as  visitors  for  business  or 
pleasure.  It  does  not  affect  small  entities 
as  that  term  is  defined  in  5  U.S.C. 
601(6). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the  , 

expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
goverrunents.  Therefore,  no  actions  were 


Federal  Register / Vol.  67,  No.  71 /Friday,  April  12,  2002 / Proposed  Rules 


18069 


18068 


Federal  Register / Vol.  67.  No.  71 /Friday.  April  12.  2002 /Proposed  Rules 


deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as  ' 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  imder 
Executive  Order  12866,  section  3{f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988,  Qvil  Justice 
Refill  u 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995.  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB).  for  review  and  approval,  any 
reporting  or  recordkeeping  requirements 
inherent  in  a  rule.  This  rule  does  not 
impose  any  new  reporting  or 
recordkeeping  requirements  imder  the 
Paperwork  Reduction  Act. 

ListofSubiectB 

.8CFRPait214 

Administrative  practice  and 
procediuvs.  Aliens,  Employment. 


8  CFR  Part  235 

Administrative  practice  and 
procedure.  Aliens,  Immigration, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  248 

Aliens,  Immigration.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1101  note,  1103, 
1182,  1184,  1186a.  1187,  1221,  1281,  1282; 
sec.  643.  Pub.  L.  104-208. 110  Stat.  3009- 
708;  Public  Law  106-386,  114  Stat.  1477- 
1480:  Section  141  of  the  Compacts  of  Free 
Association  with  the  Federated  States  of 
Micronesia  and  the  Republic  of  the  Marshall 
Islands,  and  with  the  Government  of  Palau, 
48  U.S.C.  1901  note,  and  1931  note, 
respectively;  8  CFR  part  2. 

2.  Section  214.2  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2)  and 
by  adding  a  new  paragraph  (b)(6),  to 
read  as  follows: 

S  214^    Special  requiraiTMnts  for 
admission,  sxtension.  and  maintenance  of 
status. 
***** 

(b)  •  *  • 

(1)  General.  Any  B-1  visitor  for 
business  or  B-2  visitor  for  pleasure  may 
be  admitted  for  not  more  than  6  months 
and  may  be  granted  extensions  of 
temporary  stay  in  increments  of  not 
more  than  6  months  each.  Those  B-1 
and  B-2  visitors  admitted  pursuant  to 
the  waiver  provided  at  §  212.1(e)  of  this 
chapter  may  be  admitted  to  and  stay  on 
Guam  for  a  period  not  to  exceed  15  days 
and  are  not  eligible  for  extensions  of 

stay. 

(2)  Specific  requirements  for 
admission  of  B-1  and  B-2  visitors,  (i) 
Initial  admission.  The  burden  is  on  the 
arriving  alien  to  adequately  explain  to 
the  inspecting  Service  officer  the  precise 
natiue  of  the  visit  so  the  Service  officer 
can  make  a  determination  on  the  period 
of  stay  to  be  granted.  Any  B-1  or  B-2 
visitor  who  is  foimd  otherwise 
admissible  will  be  admitted  for  a  period 
of  time  that  is  fair  and  reasonable  for  the 
completion  of  the  stated  purpose  of  the 
visit,  provided  that  any  required 
passport  is  valid  as  specified  in  section 
212(a)(7)(B)(i)  of  the  Act.  If  it  is  not  clear 
whether  a  shorter  or  longer  period 
would  be  fair  and  reasonable  imder  the 
circiunstances,  in  light  of  the  stated 
purpose  of  the  alien's  visit,  the  alien 
will  be  admitted  for  a  period  of  30  days. 


(ii)  Change  of  status  to  no/iunmigrant 
student.  An  alien  may  be  admitted  in  B- 
1  or  B-2  visitor  status  as  a  prospective 
student  (that  is,  an  alien  who  intends  to 
remain  in  the  United  States  and  apply 
for  change  of  noninunigrant  status  as  an 
F  or  M  student  at  an  approved  school), 
but  the  alien  must  state  this  intent  at  the 
time  he  or  she  applies  for  admission  to 
the  United  States  as  a  B  nonimmigrant. 
The  burden  is  on  the  prospective 
student,  applying  for  admission  as  a  B- 
1  or  B-2  visitor,  to  explain  to  the 
inspecting  Service  officer  that  the 
alien's  ultimate  purpose  is  to  attend 
school  in  either  F  or  M  nonimmigrant 
status,  whether  or  not  the  alien's  B 
nonimmigrant  visa  has  been  annotated 
as  a  "prospective  student"  by  a  consular 
officer  abroad.  (This  requirement  also 
applies  with  respect  to  Canadian 
citizens  and  certain  nationals,  see 
§  235.1(f)(l)(i)  of  this  chapter.)  ff  an 
alien  has  already  received  any 
currently- valid  Forms  1-20  from  one  or 
more  approved  schools,  indicating  that 
the  alien  has  been  accepted  for 
enrollment,  the  alien  must  also  present 
those  Forms  to  the  inspecting  Service 
officer  at  the  time  of  the  application  for 
admission  as  a  B  visitor.  "The  inspecting 
Service  officer  will  make  a  notation  to 
the  alien's  Form  1-94  reflecting  that  he 
or  she  is  a  prospective  student.  See  8 
CFR  part  248  for  a  discussion  of  change 
of  nonimmigrant  status  for  B-1  or  B— 2 
visitors  to  that  of  an  F  or  M 
nonimmigrant  student. 
***** 

(6)  Requests  for'extensions.  (i) 
Eligibility.  An  alien  admitted  in  B-1  or 
B-2  status  may  apply  for  an  extension 
of  stay  using  Form  1-539,  Application  to 
Extend/Change  Nonimmigrant  Status. 
The  alien  bears  the  burden  of  proving 
that  he  or  she  has  the  adequate  financial 
resources  to  continue  his  or  her 
temporary  stay  in  the  United  States  and 
that  he  or  she  is  maintaining  an 
imrelinquished  residence  abroad.  An 
extension,  if  granted,  will  be  for  a  fair 
and  reasonable  period,  not  to  exceed  6 
months,  as  determined  imder  the 
circimistances  as  established  by  the 
alien,  and  based  on  information 
available  to  the  Service. 

(ii)  General  standards.  In  general, 
except  as  the  Service's  publicly-stated 
policy  may  direct,  the  Service  will  grant 
am  extension  of  status  only  in  the 
following  circimistances: 

(A)  The  alien  establishes  that  an 
unexpected  circumstance  (that  is,  a 
documented  and  significant  situation  or 
event  that  is  out  of  the  alien's  control) 
prevents  the  alien  from  departing  the 
United  States  at  the  conclusion  of  the 
granted  period  of  admission  (as  noted 
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on  the  Form  1-94.  Arrival-Departure 
Record); 

(B)  An  extension  is  appropriate  for 
compelling  humanitarian  reasons, 
including  but  not  limited  to  situations 
involving  an  alien's  new  or  continued 
medical  treatment,  the  need  of  an  alien 
parent  to  stay  with  his  or  her  minor 
child  receiving  medical  treatment  or 
specialized  education  in  the  United 
States,  or  the  need  of  an  alien  adult  to 
attend  to  an  acutely  ill  immediate 
family  member  who  is  receiving 
medical  treatment; 

(C)  The  alien  is  a  member  of  a 
religious  denomination  coming  solely 
and  temporarily  to  do  missionary  work 
in  behalf  of  a  religious  denomination, 
provided  that  such  work  does  not 
involve  the  selling  of  articles  or  the 
solicitation  or  acceptance  of  donations; 

(D)  The  alien  is  establishing  a  new 
office,  as  provided  at  paragraph 
(l)(7)(i)(A)(3),of  this  section  relating  to 
intra-company  transfers; 

(E)  The  alien  is  the  personal  or 
domestic  servant  of  an  alien  or  United 
States  citizen,  as  outlined  at 
§274a.l2(c)(17)(i)  and  (u)  of  this 
chapter; 

(F)  The  alien  is  an  employee  of  a 
foreign  airline  engaged  in  international 
transportation  of  passengers  or  freight, 
as  outlined  at  §  274a.l2(c)(17)(iii)  of  this 
chapter;  or 

(G)  The  alien  owns  a  home  in  the* 
United  States  and  occupies  that  home 
on  a  seasonal  or  occasional  basis  only. 


PART  235— INSPECTION  OF  PERSONS 
APPLYING  FOR  ADMISSION 

3.  The  authority  citation  for  part  235 
continues  to  read  as  follows: 


Authority:  8  U.S.C.  1101, 1103, 1182,  1183, 
1201,  1224,  1225,  1226,  1227,  1228,  1252;  8 
CFR  part  2. 

4.  Section  235.1  is  amended  by 
revising  paragraph  (f)(l)(i)  to  read  as 
follows: 

§  235.1    Scope  of  examination. 

***** 

(f)*  *  * 

(D*  *  * 

(i)  Any  nonimmigrant  alien  described 
in  §  212.1(a)  of  this  chapter  and  22  CFR 
41.33  who  is  admitted  as  a  visitor  for 
business  or  pleasure  or  admitted  to 
proceed  in  direct  transit  through  the 
United  States:  provided,  however,  that  a 
prospective  student  who  is  seeking 
admission  as  a  B  nonimmigrant  and 
whose  intent  is  to  remain  in  the  United 
States  and  change  nonimmigrant  status 
to  that  of  an  F  or  M  nonimmigrant 
student  is  required  to  state  such  intent 
to  the  inspecting  Service  officer  at  the 
time  of  admission,  to  present  any 
currently -valid  Forms  1-20  that  the 
student  has  received  from  an  approved 
school,  and  to  complete  a  Form  1-94; 


PART  248— CHANGE  OF 
NONIMMIGRANT  CLASSIHCATION 

5.  The  authority  citation  for  part  248 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1184, 1258; 
8  CFR  part  2. 

6.  Section  248.1  is.  amended  by 
adding  paragraph  (c)(2)  to  read  as 
follows: 

§248.1    Eligibility. 

***** 

(c)*  *  * 


(2)  A  nonimmigrant  who  is  admitted 
as  a  B-1  or  B-2  visitor  under  section 
101(a)(15)(B)  of  the  Act  on  orafter  (the 
effective  date  of  a  final  rule  to  be 
published  in  the  Federal  Register),  may 
change  noninunigrant  classification  to 
that  of  an  F  or  M  nonimmigrant  student 
only  if  the  B-1  or  B-2  visitor  had  stated 
such  intent  as  a  prospective  student  at 
th&time  he  or  she  applied  for  admission 
to  the  United  States  as  a  B 
nonimmigrant,  as  provided  in  8  CFR 
214.2(b)(2)(ii).  (This  requirement  also 
applies  with  respect  to  Canadian 
citizens  and  certain  Canadian  nationals, 
see  8  CFR  235.1(f)(l)(i).)  A  B 
nonimmigrant  applying  to  change 
noninunigrant  status  to  that  of  an  F  or 
M  nonimmigrant  student  under  the 
provisions  of  §  248.3  must  submit,  writh 
the  application  to  change  B 
nonimnugrant  status,  a  copy  of  the  Form 
1-94  that  contains  an  aimotation 
reflecting  the  alien's  prospective  student 
intent,  or  the  application  for  change  of 
status  will  be  denied.  An  alien  who  has 
been  granted  an  extension  of  B 
nonimmigrant  status  on  or  after  (the 
effective  date  of  a  final  rule  to  be 
published  in  the  Federal  Register)  is  not 
eligible  to  apply  for  change  of  status  to 
that  of  an  F  or  M  nonimmigrant  student. 

Dated:  April  9,  2002. 
James  W.  Ziglar, 

Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  02-8927  Filed  4-9-02;  1:54  pm] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  34 

Administrative  Wage  Garnishment 

AGENCY:  Office  of  the  Chief  Financial 
Officer.  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  These  proposed  regulations 
would  implement  for  the  Department  of 
Education  the  provisions  for 
administrative  wage  garnishment  in  the 
Debt  Collection  Improvement  Act  of 
1996  (DCIA).  The  DCIA  authorizes 
Federal  agencies  to  garnish 
administratively,  that  is.  without  court 
order,  the  disposable  pay  of  an 
individual  who  is  not  a  Federal 
employee  to  collect  a  delinquent  nontax 
debt  owed  to  the  United  States.  These 
proposed  regulations  would  implement 
this  authority  for  a  debt  owed  to  the 
United  States  under  a  program 
administered  by  the  Department  of 
Education. 

DATES:  We  must  receive  your  comments 
on  or  before  Jime  11,  2002. 
ADDRESSES:  Address  all  comments  about 
these  proposed  regulations  to  Marian  E. 
Currie,  U.S.  Department  of  Education. 
830  First  Street  NE.,  room  41B4. 
Washington,  DC  20202.  If  you  prefer  to 
send  your  comments  through  the 
Internet,  use  the  following  address: 
manan  .cunie@ed.gov 

You  must  include  the  term 
"Comments  on  DCIA  NPRM"  in  the 
subject  line  of  your  electronic  message. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marian  E.  Currie.  Telephone:  (202)  377- 
3212  or  via  Internet: 
marian.currie@ed.gov  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPt-EMENTARY  INFORMATION: 
Invitatioii  To  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  regulations. 
To  ensure  that  your  comments  have 
maximimi  effect  in  developing  the  final 
regulations,  we  urge  you  to  identify 
clearly  the  specific  section  or  sections  of 
the  proposed  regulations  that  each  of 
your  comments  addresses  and  to  arrange 
your  conunents  in  the  same  order  as  the 
proposed  regulations. 


We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  1 2866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
these  proposed  regulations.  Please  let  us 
know  of  any  further  opportunities  we 
should  take  to  reduce  potential  costs  or 
increase  potential  benefits  while 
preserving  the  effective  and  efficient 
administration  of  the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  regulations  in 
room  41B4,  Union  Center  Plaza,  830 
First  Street,  NE.,  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m..  Eastern  time,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid.  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Background 

These  proposed  regulations  would 
implement  the  wage  garnishment 
provision  in  section  31001(o)  of  the 
Debt  Collection  Improvement  Act  of 
1996  (DCIA),  Pub.  L.  104-134,  110  Stat. 
1321-358  (Apr.  26. 1996).  codified  at  31 
U.S.C.  3720D.  Wage  garnishment  is  a 
procedure  by  which  an  employer 
withholds  amounts  from  the  wages  of  an 
employee  who  is  a  debtor  and  pays 
those  amounts  to  the  employee's 
creditor  in  satisfaction  of  the  debt.  The 
DCIA  authorizes  a  Federal  agency  to 
garnish  administratively — as  distinct 
from  garnishing  by  court  order — ^up  to 
15  percent  of  the  disposable  pay  of  a 
debtor  to  satisfy  delinquent  nontax  debt 
owed  to  the  United  States.  Section 
31001(o)  of  the  DCIA  preempts  State 
laws  that  prohibit  wage  garnishment  or 
otherwise  conflict  with  these  wage 
garnishment  procedures. 

We  have  used  administrative  wage 
garnishment  to  collect  defaulted  loan 
debts  under  section  488A  of  the  Higher 
Education  Act  (HEA)  of  1965,  as 
amended  by  section  605  of  the 
Emergency  Unemployment 
Compensation  Act  of  1991,  Pub.  L.  102- 
164, 105  Stat.  1066  (Nov.  15.  1991). 
codified  at  20  U.S.C.  1095a.  The  HEA 
authorizes  the  Secretary  and  student 


loan  guarantee  agencies  to  collect 
defaulted  student  loans  by 
administrative  garnishment  up  to  10 
percent  of  a  debtor's  disposable  pay 
under  terms  and  due  process  provisions 
in  almost  all  other  respects  virtually 
identical  to  those  enacted  in  the  DCIA. 

The  Secretary  has  not  adopted 
regulations  governing  implementation 
of  the  HEA  garnishment  authority,  but 
has  followed  the  statutory  provisions 
directly.  Treasury  Department 
regulations  require  Federal  agencies  that 
use  the  DCIA  garnishment  authority 
either  to  adopt  regulations  promulgated 
by  the  Treasury  Department  Financial 
Management  Service  (FMS)  (31  CFR 
285.11)  or  to  adopt  their  own 
regulations  consistent  with  FMS 
regulations.  Under  these  proposed 
regulations,  we  would  adopt  regulations 
for  the  use  of  this  DCIA  authority  by  us 
(31  CFR  285.11(f)).  In  the  future  we  will 
use  the  DCIA  authority  to  collect  those 
loans  we  are  now  collecting  by  means 
of  the  HEA  garnishment  authority. 

We  expect  that  the  great  majority  of 
the  debts  that  we  would  collect  using 
the  DCIA  wage  garnishment  authority 
under  these  proposed  regulations  would 
be  defaulted  loans  and  grant 
overpayments  arising  imder  the  HEA 
student  financial  assistance  programs. 
We  would  use  administrative  wage 
garnishment  under  the  DCIA  to  collect 
these  debts  in  generally  the  same  way 
that  we  have  used  administrative  wage 
garnishment  under  HEA  section  488A 
(20  U.S.C.  1095a)  to  collect  defaulted 
loans  held  by  the  Department. 

A  few  garnishment  provisions  of  the 
DCIA  differ  from  requirements  under 
the  HEA;  two  of  these  differences  are 
significant.  First,  the  DCIA  authorizes 
garnishment  of  up  to  15  percent  of  a 
debtor's  disposable  pay  (31  U.S.C. 
3720D{b)(l)),  rather  than  10  percent,  as 
under  the  HEA  (20  U.S.C.  1095a(a)(l)). 
Second,  under  Treasury  Department 
regulations  governing  the  use  of  DCIA 
garnishment,  amounts  deducted  from  a 
debtor's  gross  pay  for  health  insurance 
premiums,  as  well  as  amounts  required 
by  law  to  be  Mrithheld  by  the  employer, 
are  excluded  from  the  debtor's 
disposable  pay  (31  CFR  285.11(c)). 
Those  amounts  are  not  deducted  in 
computing  disposable  pay  under  the 
HEA,  because  HEA  §  488A(e)  defines 
the  term  disposable  pay  to  exclude  only 
those  amoimts  required  by  law  to  be 
withheld.  (20  U.S.C.  1095a(e)). 
We  may  also  use  DCIA  wage 
garnishment  under  this  rule  to  collect 
"administrative  debts"  that  are  not 
based  on  student  loan  or  grant 
obligations,  and  may  transfer  the  debt  to 
the  Treasury  Department  for  servicing 
under  31  U.S.C.  3711(g)(1).  We  propose 
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to  follow  these  rules  for  conducting 
wage  garnishment  to  collect 
administrative  debts,  but  if  we  transfer 
servicing  of  a  debt  to  Treasury,  wage 
garnishment  conducted  by  Treasury  will 
also  be  governed  by  these  procedures. 

Significant  Proposed  Regulations 

Under  the  requirements  of  the  DCIA, 
these  proposed  regulations  would 
establish  the  following  rules  and 
procedures: 

1\  Notice 


If  you  are  a  debtor,  at  least  30  days 
before  we  initiate  garnishment  action, 
we  would  send  you  written  notice 
informing  you  of  the  nature  and  amount 
of  the  debt,  our  intention  to  collect  the 
debt  through  deductions  from  pay,  and 
an  explanation  of  your  rights  regarding 
the  proposed  action. 

Rights  of  the  Debtor 

We  would  provide  you  with  an 
ojjportunity  to  inspect  and  copy  records 
related  to  the  debt,  to  establish  a 
repayment  agreement,  and  to  receive  a 
hearing  concerning  the  existence  or 
amount  of  the  debt  and  the  rate  at  which 
the  garnishment  order  would  require 
withholding  by  your  employer.  You 
may  object  to  the  garnishment  on  the 
grounds  that  you  do  not  owe  the  debt, 
that  you  do  not  owe  a  debt  in  the 
amount  stated  in  the  notice,  that  you  are 
repaying  the  debt  under  a  satisfactory 
repayment  agreement  with  us,  or  that 
we  cannot  enforce  the  debt  by 
garnishment  against  you  at  the  time 
because  collection  action  is  stayed  by 
the  automatic  stay  on  collection 
imposed  by  bankruptcy  law  (11  U.S.C. 
362(a))  or  because  you  have  recently 
been  reemployed  after  an  involuntary 
separation  from  employment  and  are 
therefore  protected  from  garnishment 
for  the  first  twelve-mouth  period  of 
reemployment  (31  U.S.C.  3720D(b)(6)). 

Before  issuing  a  garnishment  order, 
we  would  provide  you  with  a  hearing  if 
we  receive  your  request  with  a  postmark 
within  30  days  of  our  mailing  the 
notice.  If  we  did, not  receive  your 
hearing  request  within  the  30-day 
period,  we  would  provide  you  a  hearing 
but  would  not  delay  issuance  of  a 
garnishment  order  in  the  amount  and  at 
the  rate  proposed  in  the  notice  of 
proposed  garnishment. 

u  you  are  a  debtor  who  demonstrated 
that  you  had  been  involuntarily 
separated  from  employment,  we,  as 
required  by  the  DCIA,  would  not 
garnish  your  wages  imtil  you  had  been 
reemployed  continuously  for  at  least  12 
months.  Exemption  fit)m  garnishment 
on  the  basis  of  recent  reemployment, 
like  other  grounds  for  not  proceeding 


with  garnishment,  is  a  defense  you 
would  have  to  establish  by  credible 
evidence. 

If  you've  received  a  decision,  the 
proposed  rule  would  not  limit  your 
ability  to  file  a  subsequent  request  for  a 
hearing.  However,  you  would  have  to 
demonstrate  with  any  subsequent 
request  (1)  that  your  financial 
circumstances  had  changed  materially 
since  the  initial  decision  and  that  you 
thus  warranted  a  reduction  in  the 
garnishment  rate  or  cimount;  or  (2)  that 
newly  submitted  evidence  not 
previously  considered  demonstrated 
that  we  should  reconsider  the  initial 
decision. 

We  have  limited  resources  to  devote 
to  hearing  activities  and  must  ensure  a 
timely  hearing  to  any  debtor  who  seeks 
a  hearing  in  response  to  a  notice  of 
proposed  garnishment.  Thus,  in  the  case 
of  a  debtor  who  has  already  received  a 
hearing,  we  would  review  a  request  for 
reconsideration  and  arrange  for 
proceedings  to  implement  that 
reconsideration  only  as  resources 
permit.  We  would  notify  the  debtor  only 
if  we  agreed  to  reconsider  the  decision. 

3.  Financial  Hardship 

The  DCIA,  Uke  the  HEA,  allows  you 
to  object  to  the  terms  of  a  proposed 
payment  schedule.  As  with  the  HEA 
garnishment  authority,  we  consider  this 
provision  to  allow  you  to  object  to  the 
amount  of  the  proposed  garnishment 
only  on  the  ground  that  the  garnishment 
would  cause  financial  hardship  to  you 
and  your  dependents. 

As  with  any  other  objection,  you 
would  bear  the  biuden  of  proof  of  a 
claim  of  hardship.  For  you  to  support  a 
claim  of  financial  hardship,  we  would 
typically  require  you  to  complete  a 
^  financid  statement  as  part  of  the 
hearing  process  and  to  report  the 
income  and  expenses  on  which  your 
hardship  claim  rests.  This  statement 
would  have  to  disclose  the  income 
available  from  all  members  of  your 
household  unit  whose  living  expenses 
you  claimed  in  this  process.  Thus,  we 
would  require  you  to  report  the  amount 
of  disposable  pay  and  other  income 
received  by  you,  your  spouse,  and  any   , 
other  member  of  your  household. 

For  purposes  of  this  part,  financial 
hardship  is  the  inability  to  meet  basic 
living  expenses  using  the  disposable 
pay  and  other  income  of  you  and  your 
spouse  and  dependents.  Basic  living 
expenses  are  expenses  incurred  for 
goods  and  services  necessary  to  the 
survival  of  your  family  and  in  amounts 
that  are  reasonable. 

Drawing  on  a  comprehensive  body  of 
empirical  data,  the  Internal  Revenue 
Service  (IRS)  has  analyzed  the  amounts 


needed  to  meet  the  various  categories  of 
necessary  living  expenses  for  family 
sizes  of  different  income  levels  on  a 
national,  regional,  and  local  level.  Based 
on  that  data,  IRS  has  adopted  standards 
(the  "National  Standards")  to  use  in 
determining  the  amoimt  that  delinquent 
taxpayers  should  be  expected  to  use  to 
pay  their  tax  obligations. 

We  believe  that  similarly  situated 
debtors  should  be  held  to  the  same 
levels  of  effort  to  meet  their  financial 
obligations  to  the  taxpayer.  To  achieve 
this  goal  of  simple  fairness  to  debtors, 
we  now  use  (for  garnishment 
determinations  made  imder  the  HEA 
garnishment  authority)  and  would 
continue  to  use  these  standards  for 
DCIA  garnishment  determinations.  They 
would  serve  as  an  authoritative  and 
well-established  base  against  which  to  - 
measure  the  reasonableness  of  the 
amounts  claimed  for  necessary  expenses 
by  a  delinquent  debtor  in  response  to  a 
garnishment  action. 

If  you  are  a  debtor  who  claims 
financial  hardship,  we  consider  a 
necessary  expense  to  be  reasonable  to 
the  extent  that  the  amount  does  not 
exceed  the  amount  spent  by  family  units 
of  the  same  size  and  similar  income,  as 
those  amoimts  are  identified  in  the 
National  Standards.  If  you  cl^m 
expenses  that  exceed  the  National 
Standards,  you  must  prove  that 
circurnstances  unique  to  your  family 
require  the  amount  you  have  claimed 
for  that  expense. 

Case  law  interpreting  the  kind  of 
undue  hardship  that  a  debtor  must 
prove  in  order  to  obtain  a  discharge  of 
an  educational  loan  or  benefit  debt  in 
bankruptcy  under  11  U.S.C.  523(a)(8) 
offers  useful  guidance  in  assessing 
financial  hardship  in  the  context  of 
garnishment  under  the  DCIA  (and  the 
HEA,  as  well).  In  assessing  long-term 
undue  hardship  claims,  that  precedent 
discounts  debtor  preferences  about 
expenses  such  as  private  schooling  for 
family  members,  retirement  saving, 
automobile  ownership,  vacations  and 
entertaimnent,  charitable  contributions, 
and  career  choices.  The  precedent  is 
even  more  persuasive  when  applied  to 
weight  given  these  preferences  in  the 
short-term  hardship  assessment 
conducted  in  garnishment  proceedings. 

The  facts  that  may  justify  above- 
average  expenses  would  vary  from 
family  to  family,  but  a  debtor  must 
prove  that  the  proposed  garnishment 
would  cause  significant  short-term 
inability  to  meet  basic  living  expenses. 
Hardship  is  not  mere  inconvenience  or 
even  inability  to  satisfy  lifestyle  choices 
and  financial  obligations  already 
inciuxed  in  disregard  of  the  debt  owed 
to  the  public  and  now  collectible  by 
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garnishment.  Repayment  of  a  debt  owed 
to  the  pubHc.  in  particular,  debts  arising 
from  publicly-financed  student  financial 
assistance  received  by  a  debtor,  is  not  an 
expense  to  be  honored  only  after  other 
expenses  have  been  satisfied. 

Hardship  assessments  in  bankruptcy 
and  garnishment  contexts  do  differ 
regarding  the  period  for  which  each 
assesses  the  claimed  hardship.  Undue 
hardship  in  bankruptcy  looks  to 
whether  financial  hardship  will  persist 
over  the  long  term — the  period  over 
which  the  loan  may  be  repaid  under 
available  options.  Hardship  for 
garnishment  purposes  looks  only  to  the 
short  term — a  six-month  period — after 
which  the  debtor  may  apply  for 
reconsideration.  A  finding  of  financial 
hardship  in  a  garnishment  proceeding, 
therefore,  does  not  establish  or  even 
provide  persuasive  support  for  an 
undue  hardship  claim  in  bankruptcy. 

4.  Employer's  Responsibilities 

If  you  are  the  employer  of  a 
delinquent  debtor,  we  would  send  you 
a  wage  garnishment  order  directing  that 
you  pay  a  portion  of  the  debtor's  wages 
to  us.  By  incorporating  a  provision  of 
the  Treasury  IDepartment  regulations  (31 
CFR  285.11(h)),  these  proposed 
regidations  would  require  you  to  certify 
certain  payment  information  about  the 
debtor. 

The  certification  form  would  serve 
multiple  purposes.  First,  the  form 
would  provide  us  with  information 
necessary  to  monitor  your  compliance 
with  our  wage  garnishment  order  in 
accordance  with  the  requirements  of  the 
DCIA  and  applicable  laws.  The  form 
would  also  provide  information 
enabling  us  to  calculate  anticipated 
collection  amounts  to  determine 
whether  to  pursue  other  collection  tools. 
Finally,  the  form  would  assist  you  in 
calculating  the  amount  you  must 
withhold  from  the  debtor's  disposable 
pay.  Failure  to  complete  the 
certification  form  as  required  would 
affect  your  responsibility  to  withhold 
the  appropriate  garnishment  amoimt 
within  a  "reasonable  time"  in 
accordance  with  these  proposed 
regulations. 

The  DCIA  authorizes  us  to  sue  an 
employer  for  amounts  not  properly 
withheld  from  the  wages  payable  to  the 
debtor.  However,  you  would  not  be 
required  to  vary  your  normal  pay  cycle 
to  comply  with  the  garnishment  order. 
In  addition,  the  DCIA  prohibits  taking 
disciplinary  actions  against  the  debtor 
based  on  the  fact  that  the  debtor's  wages 
are  subject  to  administrative 
garnishment. 


5.  Use  of  Contractors 

As  Treasiuy  Department  regulations 
make  clear,  government  agencies  may 
not  contract  out  "inherently 
governmental  functions."  {  See  Office  of 
Management  and  Budget  (OMB) 
Circular  A-76.)  Therefore,  we  cannot 
delegate  to  our  contractors  any 
"inherently  governmental  function"  in 
connection  with  garnishment  action. 
Consistent  with  31  CFR  285.11(c).  we  do 
not  delegate  to  our  contractors 
"inherently  govermnental  functions" 
such  as  ruling  on  a  debtor's  objections 
to  garnishment,  deciding  to  issue  a 
garnishment  order  regarding  an 
individual  debtor,  or  causing  a 
garnishment  order  to  be  issued 
regarding  an  individual  debtor. 

We  do  make  extensive  use  of  our 
collection  contractors  in  connection 
with  collection  by  garnishment.  These 
functions  may  include  recommending 
garnishment  action  with  respect  to 
particular  debtors,  receiving  and 
reviewing  for  completeness  objections 
to  garnishment  and  requests  for  hearing, 
attempting  to  secure  missing 
information  needed  to  resolve 
satisfactorily  several  kinds  of  objections 
to  garnishment,  analyzing  financial 
statements  imder  Department  guidelines 
to  determine  affordable  repayment 
amounts,  and  negotiating  repayment 
agreements  with  debtors.  We  may  also 
use  other  contracted  services  to  analyze 
debtor  objections  to  garnishment  and 
propose  to  our  hearing  official 
appropriate  findings  with  respect  to 
particular  objections.  However,  none  of 
these  contracted  services  are 
"inherently  governmental  functions." 

6.  Multiple  Garnishment  Orders  and 
Federal  Limitation  on  Amounts 
Withheld 

We  would  recognize  in  these 
proposed  regulations  the  limitations 
imposed  by  the  Consumer  Credit 
Protection  Act.  15  U.S.C.  1671-1677 
(CCPA)  on  garnishment  actions.  Those 
limitations  apply  to  garnishments  taken 
under  the  authority  of  the  DCIA.  The 
CCPA  establishes  minimimi  disposable 
pay  requirements  on  the  wage 
garnishment  provisions  of  the  DCIA  and 
of  these  proposed  regulations.  (See 
CCPA.  Sec.  303(a)(2),  codified  at  15 
U.S.C.  1673(a)(2)  (maximum  allowable 
garnishment)).  Under  §  34.19(b),  the 
maximum  amount  that  would  be 
withheld  under  a  DCIA  garnishment 
order  would  be  the  lesser  of  the  amount 
indicated  in  the  order  (up  to  15  percent 
of  the  debtor's  disposable  pay)  or  the 
amount  specified  in  15  U.S.C. 
1673(a)(2).  The  latter  is  the  amount  by 
which  a  debtor's  disposable  pay  exceeds 


an  amount  equivalent  to  30  times  the 
minimum  wage. 

These  proposed  regulations  would 
also  recognize  that  we  may  issue 
multiple  garnishment  orders  so  long  as 
the  total  amount  garnished  does  not 
exceed  the  garnishment  amount 
permitted  under  15  U.S.C.  1673(a)(2). 
We  ordinarily  do  not  know  the  amount 
of  a  debtor's  disposable  pay  and  cannot 
determine  whether  payment  of  the 
amount  stated  in  the  order  would  cause 
a  greater  amount  to  be  withheld  than 
permitted  by  the  CCPA.  Because  the 
employer  knows  both  the  debtor's 
disposable  pay  and  the  amount  that  may 
be  currently  withheld  under  other 
garnishment  orders,  if  any,  the  employer 
as  a  practical  matter  will  be  the  party 
best  able  to  determine  the  amount  that 
may  actually  be  withholdable  to  satisfy 
our  garnishment  order.  The  order, 
therefore,  would  direct  the  employer  to 
withhold  and  remit  the  amoxmt 
demanded  imless  to  do  so  would — 
either  by  itself  or  with  other 
withholding  orders  outstanding — 
exceed  the  amount  permitted  by  the 
CCPA  for  that  debtor.  Therefore,  the 
employer,  not  the  creditor,  is 
responsible  to  ensure  that,  with  regard 
to  that  employee,  the  total  amount 
withheld  and  paid  out  for  all 
garnishment  orders — including  those 
issued  imder  DCIA  authority— does  not 
exceed  the  limits  imposed  by  the  CCPA. 

7.  Effect  of  Deadlines  for  Completion  of 
Actions 

The  DCIA  establishes  a  nimiber  of 
time  limits  within  which  a  debtor  and 
a  creditor  agency  must  complete  various 
actions.  Based  on  experience  in 
conducting  garnishment  under  the  HEA. 
we  wish  to  clarify  the  consequences  of 
failure  to  meet  those  requirements 
under  the  HEA.  as  well  as  imder  the 
DCIA.  Because  the  applicable  provisions 
in  the  two  statutes  are  identical,  we 
would  consider  the  same  principles  in 
the  DCIA  to  apply,  also,  to  time  limits 
established  in  the  HEA  with  respect  to 
garnishment  actions. 

The  debtor  would  be  required  to  meet 
any  deadline  established  in  these 
proposed  regulations  or  in  any 
extension  of  this  deadline  provided  by 
a  Department  official  in  an  individual 
case.  Failure  by  the  debtor  to  meet  a 
deadline  does  not  result  in  forfeiture  of 
a  procedural  right  such  as  the  right  to 
access  to  records  or  the  right  to  a 
hearing.  However,  failure  to  meet  a 
deadline  does  generally  result  in  the 
garnishment  process  moving  forward, 
up  to  and  including  the  issuance  of  a 
garnishment  order.  In  particular,  we 
would  provide  a  hearing  to  a  debtor 
who  makes  an  untimely  request  for  a 
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hearing,  but  we  would  not  suspend 
garnishment  proceedings  until  that 
hearing  has  been  conducted. 

The  DCIA,  like  its  HEA  counterpart, 
directs  the  creditor  agency  to  complete 
any  hearing  within  60  days  of  the  date 
on  which  the  debtor  files  a  request  for 
a  hearing  (31  U.S.C.  3720D(c)(3)).  (See 
20  U.S.C.  1095a(b).)  Neither  statute 
adopts  a  particular  consequence  for 
failure  to  complete  the  hearing  within 
60  days.  Therefore,  consistent  with 
well-established  case  law,  we  would  not 
consider  our  failure  to  issue  a  decision 
within  the  60-day  period  to  invalidate  a 
garnishment  proceeding  or  preclude 
issuance  of  a  garnishment  order  when 
we  issue  a  decision  beyond  that  period. 
United  States  v.  fames  Daniel  Good  Real 
Property,  510  U.S.  43,  63  (1993);  United 
States  v.  Montalvo-Murillo.  495  U.S.  711 
(1990);  Brock  v.  Pierce  County,  476  U.S. 
253  (1986). 

With  respect  to  a  debtor  who  files  a 
timely  hearing  request,  because  we 
would  not  issue  a  garnishment  order 
until  the  requested  hearing  is  completed 
and  a  decision  issued,  that  debtor  would 
suffer  no  injury  if  the  hearing  and 
decision  are  not  completed  within  the 
60-day  period. 

With  respect  to  a  debtor  who  files  an 
untimely  hearing  request,  that  request 
would  not  suspend  garnishment 
proceedings.  Therefore,  the  debtor's 
wages  could  be  withheld  before  the 
requested  hearing  could  be  held  and  a 
decision  issued.  Under  these  proposed 
regulations,  we  would  suspend  any 
garnishment  order  with  respect  to  that 
debtor  if  the  hearing  is  not  completed 
and  a  decision  issued  within  the  60-day 
period.  The  60-day  rule,  as 
implemented  in  these  proposed 
regulations,  would  thus  ensure  that  a 
debtor  who  makes  a  tardy  request  for  a 
hearing  would  suffer  only  a  limited 
injury. 

The  proposed  regulations  contain  a 
number  of  provisions  that  would  have 
the  Department  take  certain  actions 
within  specific  time  periods,  such  as  the 
issuance  of  a  garnishment  order  within 
30  days  of  a  hearing  decision  adverse  to 
a  debtor  (§  34.18(a)).  Unless  the 
proposed  regulations  state  a  specific 
consequence  for  fsiilure  to  complete  any 
action  within  the  specified  period,  these 
provisions  would  not  affect  the  validity 
of  the  action. 

Executive  Order  12866 

Clarity  of  the  Regulations 

Executive  Order  12866  and  the 
Presidential  memorandum  of  June  1, 
1998  on  "Plain  Language  in  Government 
Writing"  require  each  agency  to  write 
regulations  that  are  easy  to  understand. 


The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following: 

•  Are  the  requirements  in  the 
proposed  regulations  clearly  stated? 

•  Do  the  proposed  regulations  contain 
technical  terms  or  other  wording  that 
interferes  with  their  clarity? 

•  Does  the  format  of  the  proposed 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity? 

•  Would  the  proposed  regulations  be 
easier  to  imderstand  if  we  divided  them 
into  more  (but  shorter)  sections?  (A 
"section"  is  preceded  by  the  symbol 

"§  "  and  a  numbered  heading;  for 
example,  §  34.1  Piupose  of  this  part. 

•  Could  the  description  of  the 
proposed  regulations  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  be  more  helpful  in 
making  the  proposed  regulations  easier 
to  understand?  If  so,  how? 

•  What  else  could  we  do  to  make  the 
proposed  regulations  easier  to 
understand? 

Send  any  comments  that  concern  how 
the  Department  could  make  these 
proposed  regulations  easier  to 
understand  to  the  person  listed  in  the 
ADDRESSES  section  of  the  preamble. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Although  a  substantial  nimiber  of  small 
entities  would  be  subject  to  these 
regulations  and  to  the  certification 
requirement  in  these  regulations,  the 
requirements  would  not  have  a 
significant  economic  impact  on  these 
entities. 

The  employer  of  a  delinquent  debtor 
would  have  to  certify  certain 
information  about  the  debtor  such  as  the 
debtor's  employment  status  and 
earnings.  This  information  is  contained 
in  the  employer's  payroll  records. 
Therefore,  it  would  not  take  a 
significant  amount  of  time  or  result  in 
a  significant  cost  for  an  employer  to 
complete  the  certification  form.  Even  if 
an  employer  serves  garnishment  orders 
on  several  employees  over  the  course  of 
a  year,  the  cost  imposed  on  the 
employer  to  complete  the  certifications 
would  not  have  a  significant  economic 
impact  on  that  entify.  An  employer  is 
not  required  to  vary  its  normal  pay  cycle 
to  comply  with  a  garnishment  order 
issued  imder  these  regulations. 


Paperwork  Reduction  Act  of  1995 

These  proposed  regulations  do  not 
contain  any  information  collection 
requirements. 

Intergovernmental  Review 

These  proposed  regulations  are  not 
subject  to  Executive  Order  12372  and 
the  regulations  in  34  CFR  part  79. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  these  proposed 
regulations  would  require  transmission 
of  information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Federalism 

Executive  Order  13132  requires  us  to 
ensure  meaningful  and  timely  input  by 
State  and  local  elected  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications. 
"Federalism  implications"  means 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  proposed 
regulations  in  §  34.2  may  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  We  encourage 
State  and  local  elected  officials  to 
review  and  provide  comments  on  these 
proposed  regulations.  l 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Govenmient 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC.  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
text  at  the  following  site: 

h  tip  Jlocfo.  ed.gov/fedreg.  html 

h  ttp  .//www/ed.gov/news.html 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO  , 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 
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List  of  Sobfects  in  34  CFR  Part  34 

Administrative  practice  and 
procedure.  Claims.  Debts,  Garnishment 
of  wages,  Hearing  and  appeal 
procedures.  Salaries,  Wages. 

Dated:  April  8.  2002. 
Rod  Paige, 

Secretary  of  Education. 

For  the  reasons  discussed  in  the 
preamble,  the  Secretary  proposes  to 
amend  title  34  of  the  Code  of  Federal 
regulations  by  adding  a  new  part  34  to 
read  as  follows: 

PART  34— ADMINISTRATIVE  WAGE 
GARNISHMENT 

Sec. 

34.1  Purpose  of  this  part. 

34.2  Scope  of  this  part. 

34.3  DeBnitions. 

34.4  Notice  of  proposed  garnishment. 

34.5  Contents  of  a  notice  of  proposed 
garnishment. 

34.6  Rights  in  connection  with 
garnishment. 

34.7  Consideration  of  objection  to  the  rate 
of  withholding. 

34.8  Providing  a  hearing. 

34.9  Conditions  for  an  oral  hearing. 

34.10  Conditions  for  a  paper  hearing. 

34.11  Timely  request  for  a  hearing. 

34.12  Request  for  reconsideration. 

34.13  Conduct  of  a  hearing. 

34.14  Burden  of  proof. 

34.15  Consequences  of  failure  to  appear  for 
an  oral  hearing. 

34.16  Issuance  of  the  hearing  decision. 

34.17  Content  of  decision. 

34.18  Issuance  of  the  wage  garnishment 
order. 

34.19  Amounts  to  be  withheld  under  a 
garnishment  order. 

34.20  Amount  to  be  withheld  under 
multiple  garnishment  orders. 

34.21  Employer  certification. 

34.22  Employer  responsibilities. 

34.23  Exclusions  from  garnishment. 

34.24  Claim  of  financial  hardship  by  debtor 
subject  to  garnishment. 

34.25  Determination  of  financial  hardship. 

34.26  Ending  garnishment. 

34.27  Actions  by  employer  prohibited  by 
law. 

34.28  Refunds  of  amounts  collected  in 
error. 

34.29  Enforcement  action  against  employer 
for  noncompliance  with  garnishment 
order. 

34.30  Application  of  payments  and  accrual 
of  interest. 

Authority:  31  U.S.C.  3720D,  unless 
otherwise  noted. 

S  34.1    Purpose  of  ttiis  part 

This  part  establishes  procedures  the 
Department  of  Education  uses  to  collect 
money  from  a  debtor's  disposable  pay 
by  means  of  administrative  wage 
garnishment  to  satisfy  delinquent  debt 
owed  to  the  United  States. 


§34^    Scop*  of  this  part. 

(a)  This  part  applies  to  collection  of 
any  financial  obiigation  owed  to  the 
United  States  that  arises  under  a 
program  we  administer. 

(b)  This  part  applies  notwithstanding 
any  provision  of  State  law. 

(c)  We  may  compromise  or  suspend 
collection  by  garnishment  of  a  debt  in 
accordance  with  applicable  law. 

(d)  We  may  use  other  debt  collection 
remedies  separately  or  in  conjunction 
with  administrative  wage  garnishment 
to  collect  a  debt. 

(e)  To  collect  by  offset  from  the  salary 
of  a  Federal  employee,  we  use  the 
procedures  in  34  CFR  part  31,  not  those 
in  this  part. 
(Authority:  31  U.S.C.  3720D) 

134.3    Definitions. 

As  used  in  this  part,  the  following 
definitions  apply: 

Administrative  debt  means  a  debt  that 
does  not  arise  from  an  individual's 
obligation  to  repay  a  loan  or  an 
overpayment  of  a  grant  received  imder 
a  student  financial  assistance  program 
authorized  under  Title  IV  of  the  Higher 
Education  Act. 

Business  day  means  a  day  Monday 
through  Friday,  unless  that  day  is  a 
Federal  holiday. 

Certificate  of  service  means  a 
certificate  signed  by  an  authorized 
official  of  the  U.S.  Department  of 
Education  (the  Department)  that 
indicates  the  nature  of  the  document  to 
which  it  pertains,  the  date  we  mail  the 
document,  and  to  whom  we  are  sending 
the  document. 

Day  means  calendar  day.  For 
piu3)oses  of  computation,  the  last  day  of 
a  period  will  be  included  unless  that 
day  is  a  Satiirday,  a  Sunday,  or  a 
Federal  legal  holiday;  in  that  case,  the 
last  day  of  the  period  is  the  next 
business  day  after  the  end  of  the  period. 

Debt  or  claim  means  any  amount  of 
money,  funds,  or  proj>erty  that  an 
appropriate  official  of  the  Department 
has  determined  an  individual  owes  to 
the  United  States  under  a  program  we 
administer. 

Debtor  means  an  individual  who  owes 
a  delinquent  nontax  debt  to  the  United 
States  under  a  program  we  administer. 

Disposable  pay.  This  term — 

(a)(1)  Means  that  part  of  a  debtor's 
compensation  for  personal  services, 
whether  or  not  denominated  as  wages, 
from  an  employer  that  remains  after  the 
deduction  of  health  insurance 
premiums  and  any  amounts  required  by 
law  to  be  withheld. 

(2)  For  piuposes  of  this  part, 
"amounts  required  by  law  to  be 
withheld"  include  amounts  for 


deductions  such  as  social  security  taxes 
and  withholding  taxes,  but  do  not 
include  any  amount  withheld  under  a 
court  order;  and 

(b)  Includes,  but  is  not  limited  to, 
salary,  bonuses,  commissions,  or 
vacation  pay. 

Employer.  This  term — 

(a)  Means  a  person  or  entity  that 
employs  the  services  of  another  and  that 
pays  the  latter's  wages  or  salary; 

(b)  hicludes,  but  is  not  limited  to. 
State  and  local  governments;  and 

(c)  Does  not  include  an  agency  of  the 
Federal  Government. 

Financial  hardship  means  an  inability 
to  meet  basic  living  expenses  for  goods 
and  services  necessary  for  the  survival 
of  the  debtor  and  his  or  her  spouse  and 
dependents. 

Garnishment  means  the  process  of 
withholding  amounts  from  an 
employee's  disposable  pay  and  paying 
those  amoimts  to  a  creditor  in 
satisfaction  of  a  withholding  order. 

We  means  the  United  States 
Department  of  Education. 

Withholding  order,  (a)  This  term 
means  any  order  for  withholding  or 
garnishment  of  pay  issued  by  this 
Department,  another  Federal  agency,  a 
State  or  private  non-profit  guaranty 
agency,  or  a  judicial  or  administrative 

body. 

(b)  For  purposes  of  this  part,  the  terms 
"wage  garnishment  order"  and 
"garnishment  order"  have  the  same 
meaning  as  "withholding  order." 

you  means  the  debtor. 


(Authority:  31  U.S.C.  3720D) 

f34.4    Notics  of  proposed  gamishmsnt 

(a)  We  may  start  proceedings  to 
garnish  your  wages  whenever  we 
determine  that  you  are  delinquent  in 
paying  a  debt  owed  to  the  United  States 
under  a  program  we  adlninister. 

(b)  We  start  garnishment  proceedings 
by  sending  you  a  written  notice  of  the 
proposed  garnishment. 

(c)  At  least  30  days  before  we  start 
garnishment  proceedings,  we  mail  the 
notice  by  first  class  mail  to  your  last 
known  address. 

(d)(1)  We  keep  a  copy  of  a  certificate 
of  service  indicating  the  date  of  mailing 
of  the  notice. 

(2)  We  may  retain  this  certificate  of 
service  in  electronic  form. 
(Authority:  31  U.S.C.  3720D) 

§34.5    Contents  of  a  notice  of  proposed 
gamistiment 

In  a  notice  of  proposed  garnishment, 
we  inform  you  of — 

(a)  The  nature  and  amount  of  the  debt; 

(b)  Our  intention  to  collect  the  debt 
through  deductions  from  pay  until  the 
debt  and  all  accumulated  interest. 
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penalties,  and  collection  costs  are  paid 
in  full;  and 

(c)  An  explanation  of  your  rights, 
including  those  in  §  34.6,  and  the  time 
frame  within  which  you  may  exercise 
your  rights. 

(Authority:  31  U.S.C.  3720D) 

§  34.6    Rights  in  connection  with 
garnishment. 

Before  starting  garnishment,  we 
provide  you  the  opportunity — 

(a)  To  inspect  ana  copy  our  records 
related  to  the  debt; 

(b)  To  enter  into  a  written  repayment 
agreement  with  us  to  repay  the  debt 
under  terms  we  consider  acceptable; 

(c)  For  a  hearing  in  accordance  with 
§  34.8  concerning — 

(1)  The  existence,  amount,  or  current 
enforceability  of  the  debt;  and 

(2)  The  rate  at  which  the  garnishment 
order  will  require  your  employer  to 
withhold  pay. 

(Authority:  31  U.S.C.  3720D) 

§  34.7    Consideration  of  objection  to  the 
rate  or  amount  of  wittiholding. 

(a)  We  consider  objections  to  the  rate 
or  amoimt  of  withholding  only  if  the 
objection  rests  on  a  claim  that 
withholding  at  the  proposed  rate  or 
amount  would  cause  financial  hardship 
to  you  and  your  dependents. 

(b)  We  do  not  provide  a  hearing  on  an 
objection  to  the  rate  or  amoimt  of 
withholding  if  the  rate  or  amount  does 
not  exceed  the  rate  or  amount 
established  within  the  12-month  period 
preceding  the  notice  of  garnishment 
under — 

(1)  A  repayment  agreement  we 
reached  with  you  after  a  previous  notice 
of  proposed  garnishment;  or 

(2)  A  hearing  decision  issued  imder 
this  part. 

(c)  We  do  not  consider  an  objection  to 
the  rate  or  amount  of  withholding  based 
on  a  claim  that  by  virtue  of  15  U.S.C. 
1673,  no  amount  of  wages  are  available 
for  withholding  by  the  employer 

(Authority:  31  U.S.C.  3720D) 

§  34.8    Providing  a  hearing. 

(a)  We  provide  a  hearing  if  you  submit 
a  written  request  for  a  hearing 
concerning  the  existence  or  amount  of 
the  debt  or  the  rate  of  wage  withholding. 

(b)  At  our  option  the  hearing  may  be 
an  oral  hearing  under  §  34.9  or  a  paper 
hearing  imder  §  34.10. 

(Authority:  31  U.S.C.  3720D) 

§  34.9    Conditions  for  an  orai  hearing. 
(a)  We  provide  an  oral  hearing  if 
jrou — 

(1)  Request  an  oral  hearing;  and 

(2)  Show  in  the  request  a  good  reason 
to  believe  that  we  cannot  resolve  the 


issues  in  dispute  by  review  of  the 
documentary  evidence,  by 
demonstrating  that  the  validity  of  the 
claim  turns  on  the  credibility  or  veracity 
of  witness  testimony. 

(b)  If  we  determine  that  an  oral 
hearing  is  appropriate,  we  notify  you 
how  to  receive  the  oral  hearing. 

(c)(1)  At  your  option,  an  oral  hearing 
may  be  conducted  either  in-person  or  by 
telephone  conference. 

(2)  We  provide  an  in-person  oral 
hearing  with  regard  to  administrative 
debts  only  in  Washington  D.C. 

(3)  We  provide  an  in-person  oral 
hearing  with  regard  to  debts  based  on 
student  loan  or  grant  obligations  only  at 
our  regional  service  centers  in  Atlanta, 
Chicago,  or  San  Francisco. 

(4)  You  must  bear  all  travel  expenses 
you  incur  in  connection  with  an  in- 
person  hearing. 

(5)  We  bear  the  cost  of  any  telephone 
calls  we  place  in  order  to  conduct  an 
oral  hearing  by  telephone. 

(d)(1)  To  arrange  the  time  and 
location  of  the  oral  hearing,  we^ 
ordinarily  attempt  to  contact  you  first  by 
telephone  call  to  the  nimiber  you 
provided  to  us. 

(2)  If  we  are  unable  to  contact  you  by 
telephone,  we  leave  a  message  directing 
you  to  contact  us  within  5  business  days 
to  arrange  the  time  and  place  of  the 
hearing. 

(3)  If  we  can  neither  contact  you 
directly  nor  leave  a  message  yrith  you  by 
telephone — 

(i)  We  notify  you  in  writing  to  contact 
us  to  arrange  the  time  and  place  of  the 
hearing;  or 

(ii)  We  select  a  time  and  place  for  the 
hearing,  and  notify  you  in  writing  of  the 
time  and  place  set  for  the  hearing. 

(e)  We  consider  you  to  have 
withdrawn  the  request  for  an  oral 
hearing,  and  we  will  conduct  the 
hearing  as  a  paper  hearing,  if — 

(1)  Within  15  days  of  the  date  of  a 
written  notice  to  contact  us,  we  receive 
no  response  to  that  notice; 

(2)  Within  five  business  days  of  the 
date  of  a  telephone  message  to  contact 
us,  we  receive  no  response  to  that 
message;  or 

(3)  You  do  not  appear  in  person  or  by 
telephone  at  the  hearing  as  set  by 
agreement  or  by  our  notice. 

(Authority:  31  U.S.C.  3720D) 

S34.10    Conditions  for  a  paper  hearing. 

We  provide  a  paper  hearing — 

(a)  At  your  request  if  we  conclude 
that,  by  a  review  of  the  written  record, 
we  can  resolve  the  issues  raised  by  your 
objections;  or 

(b)  If  we  determine  that  you  have 
withdrawn  a  request  for  an  oral  hearing. 

(Authority:  31  U.S.C.  3720D) 


§34.11    Timely  request  for  a  hearing. 

(a)  A  hearing  request  is  timely  if — 

(1)  You  mail  the  request  to  the  office 
designated  in  the  garnishment  notice 
and  the  request  is  postmarked  not  later 
than  the  30th  day  following  the  date  of 
the  notice;  or 

(2)  The  designated  office  receives  the 
request  not  later  than  the  30th  day 
following  the  date  of  the  garnishment 
notice. 

(b)  If  we  receive  a  timely  written 
request  from  you  for  a  hearing,  we  will 
not  issue  a  garnishment  order  before 
we — 

(1)  Provide  the  requested  hearing;  and 

(2)  Issue  a  written  decision  on  the 
objections  you  raised. 

(c)  If  your  written  request  for  a 
hearing  is  not  timely — 

(1)  We  provide  you  a  hearing;  and 

(2)  We  do  not  delay  issuance  of  a 
garnishment  order  unless — 

(i)  We  determine  from  credible 
representations  in  the  request  that-the 
delay  in  filing  the  request  was  caused  by 
factors  over  which  you  had  no  control; 
or 

(ii)  We  have  other  good  reason  to 
delay  issuing  a  garnishment  order. 

(d)  If  we  do  not  complete  a  hearing 
within  60  days  of  an  untimely  request, 
we  suspend  any  garnishment  order  until 
we  have  issued  a  decision. 

(Authority:  31  U.S.C.  3720D) 

§  34.1 2    Request  for  reconsideration. 

(a)  If  you  have  received  a  decision  on 
an  objection  to  garnishment  you  may 
file  a  request  for  reconsideration  of  that 
decision. 

(b)  We  do  not  suspend  garnishment  . 
merely  because  you  have  filed  a  request 
for  reconsideration. 

(c)  We  consider  your  request  for 
reconsideration  if  we  determine  that — 

(1)  Your  financial  circumstances,  as 
shown  by  evidence  submitted  with  the 
request,  have  materially  changed  since 
we  issued  the  decision  so  that  we 
should  reduce  the  amount  to  be 
garnished  under  the  order;  or 

(2)(i)  You  submitted  with  the  request 
evidence  that  you  did  not  previously 
submit;  and 

(ii)  liie  evidence  demonstrates  that 
we  should  reconsider  your  objection  to 
the  existence,  amount,  or  enforceability 
of  the  debt. 

(d)(l)'If  we  agree  to  reconsider  the 
decision,  we  notify  you. 

(2)(i)  We  may  reconsider  based  on  the 
request  and  supporting  evidence  you 
have  presented  with  the  request;  or 

(ii)  We  may  offer  you  an  opportunity 
for  a  hearing  to  present  evidence. 

(Authority:  31  U.S.C.  3720D) 
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§34.13    Conduct  of  •  hMring. 

(a)(1)  After  you  request  a  hearing,  we 
notify  you  of— 

(i)  The  date  and  time  of  a  hearing  that 
we  conduct  by  telephone; 

(ii)  The  date,  time,  and  location  of  an 
in-person  oral  hearing;  or 

(iii)  The  deadline  for  the  submission 
of  evidence  for  a  written  hearing. 

(2)  If  you  request  an  oral  hearing,  we 
follow  the  steps  in  §  34.9  to  attempt  to 
contact  you  to  arrange  a  mutually- 
agreeable  date  and  time  for  that  hearing. 

(b)(1)  A  hearing  official  conducts  any 
type  of  hearing  referred  to  in  paragraph 
(a)  of  this  section. 

(2)  The  hearing  official  may  be  any 
qualified  employee  of  the  Department 
whom  the  Department  designates  to ' 
conduct  the  hearing. 

(c)(1)  The  hearing  official  conducts 
any  hearing  provided  imder  this  section 
as  an  informal  proceeding. 

(2)  A  witness  in  an  oral  hearing  must 
testify  under  oath  or  affirmation. 

(3)  The  hearing  official  maintains  a 
summary  record  of  any  hearing 
provided  under  this  section. 

(Authority:  31  U.S.C.  3720D) 

S  34.14    Burden  of  proof. 

(a)(1)  We  have  the  burden  of  proving 
the  existence  and  amoimt  of  a  debt. 

(2)  We  meet  this  burden  by  including 
in  the  record  and  making  available  to 
the  debtor  on  request  records  that  show 
that— 

(i)  The  debt  exists  in  the  amount 
stated  in  the  garnishment  notice;  and 

(ii)  The  debt  is  currently  delinquent. 

(b)  If  you  dispute  the  existence  or 
amount  of  the  debt,  you  must  prove  by 
a  preponderance  of  the  credible 
evidence  that — 

(1)  No  debt  exists; 

(2)  The  amount  we  claim  to  be  owed 
on  the  debt  is  incorrect,  or 

(3)  You  are  not  delinquent  with 
respect  to  the  debt. 

(c)(1)  If  you  object  that  the  proposed 
garnishment  rate  would  cause  financial 
hardship,  you  bear  the  bvirden  of 
proving  by  a  preponderance  of  the 
credible  evidence  that  withholding  the 
amount  of  wages  proposed  in  the  notice 
would  leave  you  unable  to  meet  the 
basic  living  expenses  of  you  and  your 
dependents. 

(2)  The  standards  for  proving 
financial  hardship  are  those  in  §  34.24. 

(d)(1)  If  you  object  on  the  ground  that 
applicable  law  bars  us  from  collecting 
the  debt  by  garnishment  at  this  time, 
you  bear  the  burden  of  proving  the  facts 
that  would  establish  that  claim. 

(2)  Examples  of  applicable  law  that 
may  prevent  collection  by  garnishment 
include  the  automatic  stay  in 


bankruptcy  (11  U.S.C.  362(a)),  and  the 
preclusion  of  garnishment  action  against 
a  debtor  who  was  involuntarily 
separated  from  employment  and  has 
been  reemployed  for  less  than  a  12- 
month  period  (31  U.S.C.  3720D(b)(6)). 
(e)  The  fact  that  applicable  law  may 
limit  the  amount  that  an  employer  may 
withhold  from  your  pay  to  less  than  the 
amount  or  rate  we  state  in  the 
garnishment  order  does  not  bar  us  from 
issuing  the  order. 
(Authority:  31  U.S.C.  3720D) 

§  34.1 5    ConsaquoncM  of  failure  to  appear 
for  an  oral  hearing. 

(a)  If  you  do  not  appear  for  an  in- 
person  hearing  you  requested,  or  you  do 
not  answer  a  telephone  call  convening 

a  telephone  hearing,  at  the  time  set  for 
the  hearing,  we  consider  you  to  have 
withdrawn  your  request  for  an  oral 
hearing. 

(b)  If  you  do  not  appear  for  an  oral 
hearing  but  you  demonstrate  that  there 
was  good  cause  for  not  appearing,  we 
may  reschedule  the  oral  hearing. 

(c)  If  you  do  not  appear  for  an  oral 
hearing  you  requested  and  we  do  not 
reschedule  the  hearing,  we  provide  a 
paper  hearing  to  review  your  objections, 
based  on  the  evidence  in  your  file  and 
any  evidence  you  have  already 
provided. 

(Authority:  31  U.S.C.  3720D) 

§  34.1 6    Issuance  of  the  hearing  decision. 

(a)  Date  of  decision.  The  hearing 
official  issues  a  written  opinion  stating 
his  or  her  decision,  as  soon  as 
practicable,  but  not  later  than  60  days 
after  the  date  on  which  we  received  the 
request  for  hearing. 

(b)  If  we  do  not  provide  you  with  a 
hearing  and  render  a  decision  within  60 
days  after  we  receive  your  request  for  a 
hearing — 

(1)  We  do  not  issue  a  garnishment 
order  imtil  the  hearing  is  held  and  a 
decision  rendered;  or 

(2)  If  we  have  already  issued  a 
garnishment  order  to  your  employer,  we 
suspend  the  garnishment  order 
beginning  on  the  61st  day  after  we 
receive  the  hearing  request  until  we 
provide  a  hearing  and  issue  a  decision. 

(Authority:  31  U.S.C.  3720D) 

S34.17    Content  of  decision. 

(a)  The  written  decision  includes — 

(1)  A  simimary  of  the  facts  presented; 

(2)  The  hearing  official's  findings, 
analysis,  and  conclusions  regarding 
objections  raised  to  the  existence  or 
amotmt  of  the  debt;  and 

(3)  The  rate  of  wage  withholding 
under  the  order,  if  you  objected  that 
withholding  the  amount  proposed  in  the 


garnishment  notice  would  cause  an 
extreme  financial  hardship. 

(b)  The  hearing  official's  decision  is 
the  final  action  of  the  Secretary  for  the 
purposes  of  judicial  review  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
701  et  seq.}. 
(Authority:  31  U.S.C.  3720D) 

f  34.1 8    Issuance  of  the  wage  garnishment 


(a)(1)  If  you  fail  to  make  a  timely 
request  for  a  hearing,  we  issue  a 
garnishment  order  to  your  employer 
within  30  days  after  the  deadline  for 
timely  requesting  a  hearing. 

(2)  If  you  make  a  timely  request  for  a 
hearing,  we  issue  a  withholding  order 
within  30  days  after  the  hearing  official 
issues  a  decision  to  proceed  with 
garnishment. 

(b)(1)  The  garnishment  order  we  issue 
to  your  employer  is  signed  by  an  official 
of  the  Department  designated  by  the 
Secretary. 

(2)  The  designated  official's  signature 
may  he  a  computer-generated  facsimile. 

(c)(1)  The  garnishment  order  contains 
only  the  information  we  consider 
necessary  for  your  employer  to  comply 
with  the  order  and  for  us  to  ensure 
proper  credit  for  payments  received 
from  your  employer. 

(2)  The  order  includes  your  name, 
address,  and  social  security  number,  as 
well  as  instructions  for  withholding  and 
information  as  to  where  your  employer 
must  send  the  payments. 

(d)(1)  We  keep  a  copy  of  a  certificate 
of  service  indicating  Uie  date  of  mailing 
of  the  order. 

(2)  We  may  create  and  maintain  the 
certificate  of  service  as  an  electronic 
record. 
(Authority:  31  U.S.C.  3720D) 

S  34.1 9    Amounts  to  be  withheld  under  a 
garnishment  order. 

(a)(1)  After  an  employer  receives  a 
garnishment  order  we  issue,  the 
employer  must  deduct  from  all 
disposable  pay  of  the  debtor  during  each 
pay  period  the  amount  directed  in  the 
garnishment  order  unless  this  section  or 
§  34.20  requires  a  smaller  amount  to  be 
withheld. 

(2)  The  amoimt  specified  in  the 
garnishment  order  does  not  apply  if 
other  law,  including  this  section, 
requires  the  employer  to  withhold  a 
smaller  amoimt. 

(b)  The  employer  must  comply  with 
our  garnishment  order  by  withholding 
the  lesser  of — 

(1)  The  amount  directed  in  the 
garnishment  order;  or — 

(2)  The  amount  specified  in  15  U.S.C. 
1673(a)(2)  (Restriction  on  Garnishment); 
that  is,  the  amount  by  which  a  debtor's 
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disposable  pay  exceeds  an  amount  equal 
to  30  times  the  minimum  wage.  (See  29 
CFR  870.10.) 

(Authority:  31  U.S.C.  3720D) 

f  34.20    Amount  to  be  Withheld  under 
multiple  garnishment  orders. 

If  a  debtor's  pay  is  subject  to  several 
garnishment  orders,  the  employer  must 
comply  with  our  garnishment  order  as 
follows: 

(a)  Unless  other  Federal  law  requires 
a  different  priority,  the  employer  must 
pay  us  the  amount  calculated  under 

§  34.19(b)  before  the  employer  complies 
with  any  later  garnishment  orders, 
except  a  family  support  withholding 
order. 

(b)  If  an  employer  is  withholding  from 
a  debtor's  pay  based  on  a  garnishment 
order  served  on  the  employer  before  our 
order,  or  if  a  withholding  order  for 
family  support  is  served  on  an  employer 
at  any  time,  the  employer  must  comply 
with  our  garnishment  order  by 
withholding  an  amount  that  is  the 
smaller  of — 

(1)  The  amount  calculated  under 
§  34.19(b);  or 

(2)  An  amount  equal  to  25  percent  of 
the  debtor's  disposable  pay  less  the 
amount  or  amounts  withheld  imder  the 
garnishment  order  or  orders  with 
priority  over  our  order. 

(c)(1)  If  a  debtor  owes  more  than  one 
debt  arising  frt>m  a  program  we 
administer,  we  may  issue  multiple 
garnishment  orders. 

(2)  The  total  amount  withheld  finm 
the  debtor's  pay  for  orders  we  issue 
under  paragraph  (c)(1)  of  this  section 
does  not  exceed  the  lesser  of  the 
amounts  specified  in  the  orders  or  the 
amount  specified  in  §  34.19(h)(2). 

(d)  An  employer  may  withhold  and 
pay  an  amount  greater  than  that  amount 
in  paragraphs  (b)  and  (c)  of  this  section 
if  the  debtor  gives  the  employer  written 
consent. 

(Authority:  31  U.S.C.  3720D) 
}34J21    Employer  certification. 

(a)  Along  with  a  garnishment  order, 
we  send  to  an  employer  a  certification 
in  a  form  prescribed  by  the  Secretary  of 
the  Treasury. 

(b)  The  employer  must  complete  and 
return  the  certification  to  us  within  the 
time  stated  in  the  instructions  for  the 
form. 

(c)  The  employer  must  include  in  the 
certification  information  about  the 
debtor's  employment  status,  payment 
frequency,  and  disposable  pay  available 
for  wnthholding. 

(Authority:  31  U.S.C.  3720D) 


§34.22    Employer  responsibilities. 

(a)(1)  Our  garnishment  order  indicates 
a  reasonable  period  of  time  within 
which  an  employer  must  start 
withholding  under  the  order. 

(2)  The  employer  must  promptly  pay 
to  the  Department  all  amounts  the 
employer  withholds  according  to  the 
order. 

(b)  The  employer  may  follow  its 
normal  pay  and  disbursement  cycles  in 
complying  with  the  garnishment  order. 

(c)  The  employer  must  withhold  the 
appropriate  amount  from  the  debtor's 
wages  for  each  pay  period  until  the 
employer  receives  our  notification  to 
discontinue  wage  garnishment. 

(d)  The  employer  must  disregard  any 
assignment  or  allotment  by  an  employee 
that  would  interfere  with  or  prohibit  the 
employer  from  complying  with  our 
garnishment  order,  unless  that 
assignment  or  allotment  was  made  for  a 
family  support  judgment  or  order. 

(Authority:  31  U.S.C.  3720D) 

§34.23    Exclusions  from  garnishment 

(a)  We  do  not  garnish  your  wages  if 
we  have  credible  evidence  that  you — 

(1)  Were  involuntarily  separated  from 
employment;  and 

(2)  Have  not  yet  been  reemployed 
continuously  for  at  least  12  months. 

(b)  You  have  the  burden  of  informing 
us  of  the  circumstances  surrounding  an 
involuntary  separation  bom 
employment. 

(Authority:  31  U.S.C.  3720D) 

§  34.24    Claim  of  financial  hardship  by 
debtor  subject  to  garnishment 

(a)  You  may  object  to  a  proposed 
garnishment  on  the  groimd  that 
withholding  the  amount  or  at  the  rate 
stated  in  the  notice  of  garnishment 
would  cause  financial  hardship  to  you 
and  your  dependents.  [See  §  34.7) 

(b)  You  may,  at  any  time,  object  that 
the  amount  or  the  rate  of  withholding 
which  our  order  specifies  your 
employer  must  withhold  causes 
financial  hardship. 

(c)(1)  We  consider  an  objection  to  an 
outstanding  garnishment  order  and 
provide  you  an  opportunity  for  a 
hearing  on  your  objection  only  after  the 
order  has  been  outstanding  for  at  least 
six  months. 

(2)  We  may  provide  a  hearing  in 
extraordinary  circumstances  earlier  than 
six  months  if  you  show  in  your  request 
for  review  that  your  financial 
circumstances  have  substantially 
changed  after  the  notice  of  proposed 
garnishment  because  of  an  event  such  as 
injury,  divorce,  or  catastrophic  illness. 

(d)(1)  You  bear  the  burden  of  proving 
a  claim  of  financial  hardship  by  a 
preponderance  of  the  credible  evidence. 


(2)  You  must  prove  by  credible 
documentation — 

(i)  The  amount  of  the  costs  incurred 
by  you,  your  spouse,  and  any 
dependents,  for  basic  living  expenses; 
and 

(ii)  The  income  available  bom  any 
source  to  meet  those  expenses. 

(e)(1)  We  consider  your  claim  of 
financial  hardship  by  comparing: 

(i)  The  amounts  that  you  prove  are 
being  incurred'  for  basic  living  expenses 
against 

(ii)  The  amounts  spent  for  basic  living 
expenses  by  families  of  the  same  size 
and  similar  income  to  yours. 

(2)  We  regard  the  standards  published 
by  the  Internal  Revenue  Service  under 
26  U.S.C.  7122(c)(2)  (the  "National 
Standards")  as  establishing  the  average, 
amounts  spent  for  basic  living  expenses 
for  families  of  the  same  size  as,  and  with 
family  incomes  comparable  to,  your 
family. 

(3)  We  accept  as  reasonable  the 
amount  that  you  prove  you  incur  for  a 
type  of  basic  living  expense  to  the 
extent  that  the  amount  does  not  exceed 
the  amount  spent  for  that  expense  by 
families  of  the  same  size  and  similar 
income  according  to  the  National 
Standards. 

(4)  If  you  claim  for  any  basic  living 
expense  an  amount  that  exceeds  the  . 
amount  in  the  National  Standards,  you 
must  prove  that  the  amount  you  claim 
is  reasonable  and  necessary. 

(Authority:  31  U.S.C.  3720D) 

§  34.25    Determination  of  financial 
hardship. 

(a)(1)  If  we  conclude  that  garnishment 
at  the  amount  or  rate  proposed  in  a 
notice  would  cause  you  financial 
hardship,  we  reduce  the  amount  of  the 
proposed  garnishment  to  an  amount  that 
we  determine  will  allow  you  to  meet 
proven  basic  living  expenses. 

(2)  If  a  garnishment  order  is  already 
in  effect,  we  notify  your  employer  of 
any  change  in  the  amount  the  employer 
must  withhold  or  the  rate  of 
withholding  under  the  order. 

(b)  If  we  determine  that  financial 
hardship  would  result  from  garnishment 
based  on  a  finding  by  a  hearing  official 
or  under  a  repayment  agreement  we 
reached  with  you,  this  determination  is 
effective  for  a  period  not  longer  than  six 
months  after  the  date  of  the  finding  or 
agreement. 

(c)(1)  After  the  effective  period 
referred  to  in  paragraph  (b)  of  this 
section,  we  may  require  you  to  submit 
current  information  regarding  your 
family  income  and  living  expenses. 

(2)  If  we  conclude  from  a  review  of 
that  evidence  that  we  should  increase 
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the  rate  of  withholding  or  payment, 
we — 

(i)  Notify  you;  and 

(ii)  Provide  you  with  an  opportunity 
to  contest  the  determination  and  obtain 
a  hearing  on  the  objection  under  the 
procedures  in  §  34.24. 
(Authority:*31  U.S.C.  3720D) 

§34.26    Ending  garnishment 

(a)(1)  A  garnishment  order  we  issue  is 
effective  until  we  rescind  the  order. 

(2)  If  an  employer  is  unable  to  honor 
a  garnishment  order  because  the  amount 
available  for  garnishment  is  insufficient 
to  pay  any  portion  of  the  amount  stated 
in  the  order,  the  employer  must — 

(1)  Notify  us;  and 

(ii)  Comply  with  the  order  when 
sufficient  disposable  pay  is  available. 

(b)  After  we  have  fully  recovered  the 
amounts  owed  by  the  debtor,  including 
interest,  penalties,  and  collection  costs, 
we  send  the  debtor's  employer 
notification  to  stop  wage  withholding. 

(Authority:  31  U.S.C.  3720D) 

§34.27    Action*  by  employer  prohibited  by 
law. 

An  employer  may  not  discharge, 
refuse  to  employ,  or  take  disciplinary 
action  against  a  debtor  due  to  the 
issuance  of  a  garnishment  order  imder 
this  part 


(Authority:  31  U.S.C.  3720D) 

§  34.28    Refunds  of  amounts  collected  in 


(a)  If  a  hearing  official  determines 
under  §§  34.16  and  34.17  that  a  person 
does  not  owe  the  debt  described  in  our 
notice  or  that  an  administrative  wage 
garnishment  under  this  part  was  barred 
by  law  at  the  time  of  the  collection 
action,  we  promptly  refimd  any  amount 
collected  by  means  of  this  garnishment. 

(b)  Unless  required  by  Federal  law  or 
contract,  we  do  not  pay  interest  on  a 
refund. 

(Authority:  31  U.S.C.  3720D) 

§  34.29    Enforcement  action  against 
employer  for  noncompliance  with 
garnishment  order. 

(a)  If  an  employer  fails  to  comply  with 
§  34.22  to  withhold  an  appropriate 
amount  from  wages  owed  and  payable 
to  an  employee,  we  may  sue  the 
employer  for  that  amoimt. 

(b)(1)  We  do  not  file  suit  under 
paragraph  (a)  of  this  section  before  we 
terminate  action  to  enforce  the  debt  as 
a  personal  liability  of  the  debtor. 

(2)  However,  the  provision  of 
paragraph  (b)(1)  may  not  apply  if  earlier 
filing  of  a  suit  is  necessary  to  avoid 
expiration  of  any  applicable  statute  of 
limitations. 


(c)(1)  For  purposes  of  this  section, 
termination  of  an  action  to  enforce  a 
debt  occxus  when  we  terminate 
collection  action  in  accordance  with  the 
FCCS,  other  applicable  standards,  or 
paragraph  (c)(2)  of  this  section. 

(2)  We  regard  termination  of  the 
collection  action  to  have  occurred  if  we 
have  not  received  for  one  year  any 
payments  to  satisfy  the  debt,  in  whole 
or  in  part,  from  the  particular  debtor 
whose  wages  were  subject  to 
garnishment. 

(Authority:  31  U.S.C.  3720D) 

§34.30    Application  of  payments  and 
accrual  of  interest. 

We  apply  payments  received  through 
a  gamislunent  in  the  following  order — 

(a)  To  costs  incurred  to  collect  the 
debt; 

(b)  To  interest  accrued  on  the  debt  at 
the  rate  established  by — 

(1)  The  terms  of  the  obligation  under 
which  it  arises;  or 

(2)  Applicable  law;  and 

(c)  To  outstanding  principal  of  the 
debt. 

(Authority:  31  U.S.C.  3720D) 

[FR  Doc.  02-8969  Filed  4-11-02;  8:45  am] 
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Proclamation  7539  of  April  10,  2002 
National  D.A.R.E.  Day,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Illegal  drugs  are  the  enemy  of  ambition  and  hope,  destroying  individual' 
lives  and  vmdermining  the  health  of  our  communities.  In  addition  to  the 
tragic  consequences  of  drug  use  for  Americans  and  their  families,  the  drug 
trade  supports  terrorist  networks  that  threaten  our  covmtry  and  our  allies 
around  the  world.  When  we  fight  the  war  on  drugs,  we  also  fight  the 
war  on  terror. 

The  Drug  Abuse  Resistance  Education  (D.A.R.E)  curriculum  plays  an  impor- 
tant role  in  helping  our  young  people  imderstand  the  many  reasons  to 
avoid  drugs.  D.A.R.E.  is  a  series  of  lessons,  taught  by  specially-trained  police 
officers,  that  encourages  students  to  live  healthy,  drug-free  lives.  According 
to  the  University  of  Akron  Institute  for  Health  and  Social  Policy,  the  program 
operates  in  80  percent  of  our  school  districts,  reaching  26  million  yoimg 
people  in  America  each  year.  In  addition  to  promoting  the  right  decisions 
about  drugs,  D.A.R.E.  helps  build  relationships  among  parents,  teachers, 
law  enforcement  officers,  and  others  interested  in  preventing  drug  use  in 
their  communities. 

My  Administration  is  committed  to  keeping  the  fight  against  drugs  among 
our  Nation's  top  priorities.  I  have  proposed  new  goals  for  our  coxmtry, 
including  a  10  percent  reduction  in  teenage  and  adult  drug  use  over  the 
next  2  years,  and  a  25  percent  reduction  over  5  years.  My  National  Drug 
Control  Strategy  is  a  commimity-based  approach,  incorporating  three  core 
principles:  (1)  stopping  drug  use  before  it  starts;  (2)  healing  America's  drug 
users;  and  (3)  disrupting  the  market  for  drugs  in  our  country.  In  addition, 
my  2003  budget  proposes  $19.2  billion  for  drug  control.  This  includes  $3.8 
billion  for  drug  treatment  and  research,  an  increase  of  more  than  6  percent 
over  2002. 

Drugs  attack  everything  that  is  best  about  our  country,  robbing  Americans, 
young  and  old,  and  their  families  of  dignity  and  character.  Today,  we 
recognize  D.A  R.E.  as  a  critical  part  in  our  effort  to  teach  young  people 
how  to  avoid  drug  use  and  the  devastating  effects  that  drugs  can  inflict 
upon  their  health  and  on  their  future. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  11,  2002,  as  National 
D.A.R.E.  Day.  I  call  upon  youth,  parents,  educators,  and  all  Americans 
to  observe  this  day  by  joining  the  fight  against  drugs  in  your  communities. 
I  also  encourage  our  citizens  to  express  appreciation  for  the  law  enforcement 
officers,  volunteers,  and  others  who  work  to  help  young  people  avoid  the 
dangers  of  drug  use. 


18084 


Federal  Register / Vol.  67.  No.  71 /Friday,  April  12.  2002  / Presidential  Documents 


IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  tenth  day  of 
April,  in  the  year  of  oui  Lord  two  thousand  two.  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  12,  2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Lamb  promotion,  research  and 

information  order;  published 

4-11-02  "* 

Oranges,  grapefruit, 

tangerines,  and  tangelos 

grown  in — 

Florida;  published  3-13-02 
Tomatoes  grown  in — 

Florida;  published  3-13-02 
Watemielon  research  and 

promotion  plan;  correction; 

published  4-12-02 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Security  futures  products;  dual 

trading  restrictions; 

published  3-13-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticide  tolerance 

reassessment  and 

reregistration;  public 
1  participation  process; 

comment  request;  published 

3-13-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Servce — 
Carrier  contributions  to 
universal  fund  and 
manner  in  which  costs 
are  recovered  from 
customers;  correction; 
published  4-9-02 
Federal-State  Joint  Board 
on  Universal  Service — 
Gamer  contributions  to 
universal  service  fund 
and  manner  in  which 
costs  are  recovered 
from  customers; 
published  3-13-02 
Frequency  allocations  and 
radio  treaty  matters: 
27  MHz  of  spectmm 
transferred  from  Federal 
government  use  to  non- 
govemment  services; 
reallocation 

Correction;  published  2- 
25-02 
27MH2  of  spectmm 
transferred  from  Federal 


govemment  use  to  non- 
govemment  services; 
„  reallocation;  published  2- 
11-02 
FEDERAL  TRADE 
COMMISSION 

Appliances,  consumer;  energy 
consumption  and  water  use 
information  in  labeling  and 
advertising: 

Comparability  ranges — 
Clothes  washers; 
published  4-12-02 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  travel: 
Promotional  materials  and 
frequent  traveler 
programs;  personal  use 
by  Federal  employees; 
published  4-12-02 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Nonimmigrant  classes: 
Change  of  status  from  B  to 
F-1  or  M-1  prior  to 
pursuing  a  course  of 
study;  published  4-12-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
General  Electric  Co.; 
published  3-8-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Avocados  grown  in — 
Florida;  comments  due  by 
4-15-02;  published  3-15- 
02  [FR  02-06139] 
Milk  marketing  orders: 
Upper  Midwest;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03634] 
Prunes  (dried)  produced  in — 
Califomia;  comments  due  by 
4-15-02;  published  3-15- 
02  [FR  02-06144] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Fruits  and  vegetables, 
imported;  irradiation 
phytosanitary  treatment; 
comments  due  by  4-15-02; 
published  3-15-02  [FR  02- 
06267] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 


Califomia  and  Oregon; 
phytophthora  ramorum; 
public  hearings;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03721] 

AGRICULTURE 
DEPARTMENT 
Comnradity  Credit 
Corporation 

Loan  and  purchase  programs: 
Noninsured  Crop  Disaster 
Assistance  Program; 
comments  due  by  4-18- 
02;  published  3-19-02  [FR 
02-06212] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Pizza  identity  standards; 
elimination;  comments  due 
by  4-15-02;  published  3-14- 
02  [FR  02-06125] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Sea  turtle  conservation — 
Fishing  activities 
restrictions;  comments 
due  by  4-15-02; 
published  3-29-02  [FR 
02-07708] 
Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  4-17-02; 
published  4-2-02  [FR 
02-07931] 
Northeastern  United  States 
fisheries— 

Monkfish;  comments  due 
by  4-19-02;  published 
4-4-02  [FR  02-08076] 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Federal  Hazardous 
Substances  Act: 
Certain  model  rocket 
propellant  devices;  use 
with  lightweight  surtace 
vehicles;  comments  due 
by  4-15-02;  published  1- 
30-02  [FR  02-02059] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Electronic  listing  of  vehicles 
available  for  use  by  more 
than  one  agency; 
comments  due  by  4-16- 
02;  published  2-15-02  [FR 
02-03786] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 


Administrative  changes  and 
technical  amendments; 
comments  due  by  4-15- 
02;  published  3-14-02  [FR 
02-05743] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
Interstate  ozone  transport 
reduction — 

Nitrogen  oxides;  Section 
126  petitions  regarding 
sources;  and  Title  V 
operating  permit 
programs,  applicable 
requirement  definition; 
comments  due  by  4-15- 
02;  published  2-22-02 
[FR  02-03918] 
Nitrogen  oxides;  State 
implementation  plan 
call,  technical 
amendments,  and 
Section  126  rules; 
response  to  court 
decisions;  comments 
due  by  4-1 S02; 
published  2-22-02  [FR 
02-03917] 
State  operating  pennits 
programs — 

Connecticut;  comments 
due  by  4-15-02; 
published  3-15-02  [FR 
02-06273] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
4-15-02;  published  3-15- 
02  [FR  02-06271] 
Texas;  comments  due  by  4- 
19-02;  published  3-20-02 
[FR  02-06721] 
Hazardous  waste  program 
authorizations: 

Michigan;  comments  due  by 
4-15-02;  published  2-28- 
02  [FR  02-04788] 
Hazardous  waste: 
Resource  Conservation  and 
Recovery  Act  Burden 
Reduction  Initiative; 
comments  due  by  4-17- 
02;  published  1-17-02  [FR 
02-00191] 
Radiation  protection  programs: 
Idaho  National  Engineering 
and  Environmental. 
Laboratory— 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability; 
comments  due  by  4-19- 
02;  published  3-20-02 
[FR  02-06844] 
Toxic  substances: 
Significant  new  uses — 
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f4eodecaneperoxoic  acid, 
etc.;  comments  due  by 
4-19-02;  published  3-20- 
02  [FR  02-06724] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  canrier  sendees: 
International  call-back 
service,  uncompleted  call 
signaling  configuration; 
other  nations'  prohibitions 
enforcement;  comments 
due  by  4-15-02;  published 
3-8-02  [FR  02-05381] 
Satellite  services — 
Satellite  earth  stations  use 

on  board  vessels  in 

bands  shared  with 

terrestnal  fixed  service; 

procedures:  comments 

due  by  4-19-02; 

published  3-22-02  [FR 

02-06917] 

Radio  and  television 
broadcasting: 

Broadcast  and  cable  EEO 
rules  and  policies; 
revision;  comments  due 
by  4-15-02;  published  3-8- 
02  [FR  02-05380] 

Noncommercial  educational 
broadcast  stations 
applicants;  comparative 
standards  reexamination; 
comments  due  by  4-15- 
02;  published  3-5-02  [FR 
02-05165] 

FEDERAL  TRADE 
COMMISSION 

Telemarketing  sales  mie; 
comments  due  by  4-15-02; 
published  4-3-02  [FR  02- 
08016] 
Textile  Fiber  Products 
Identification  Act: 
Elasterell-p;  new  generic 

fiber  name  and  definitk>n; 

comments  due  by  4-19- 

02;  published  2-15-02  [FR 

02-03195] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Electronk:  listing  of  vehicles 

available  for  use  by  more 

than  one  agency; 

comments  due  by  4-16- 

02;  published  2-15-02  [FR 

02-03786] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
No  residue;  definition 
revision;  comments  due 
by  4-17-02;  published  1- 
17-02  (FR  02-01170] 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Prescriptk)n  drug  marketing; 
effective  date  delay; 
comments  due  by  4-15- 
02;  published  2-13-02  [FR 
02-03282] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
Cutaneous  carbon  dioxide 
and  cutaneous  oxygen 
monitors;  reclassification 
into  class  II  special 
controls;  comments  due 
by  4-15-02;  published  2- 
12-02  [FR  02-03281] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Tribal  Self-Govemance 
Amendnr>ents  of  2000; 
implementation: 
Indian  Health  Service;  trit>al 
self -governance; 
comments  due  by  4-15- 
02;  published  2-14-02  [FR 
02-03248] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
ErKlangered  and  threatened 
species: 
Critical  habitat 
designations — 
Roswell  springsnail.  etc.; 
comments  due  by  4-15- 
02;  published  2-12-02 
[FR  02-03140] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Electronic  listing  of  vehicles 
available  for  use  by  more 
than  one  agency; 
comments  due  by  4-16- 
02;  published  2-15-02  [FR 
02-03786] 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  petitions: 
Leyse,  Robert  H.;  comments 
due  by  4-15-02;  published 
1-29-02  [FR  02-02075] 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comnf)ents  due 
by  4-15-02;  published  3- 
15-02  [FR  02-062281 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 


independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  4-15-02;  published  3- 
15-02  [FR  02-06227] 

PERSONNEL  MANAGEMENT 
OFnCE 

Emptoyrrwnt: 
Recruitment  and  selection 
through  competitive 
examinatk}n;  comments 
due  by  4-16-02;  published 
2-15-02  [FR  02-03621] 

PERSONNEL  MANAGEMENT 
OFRCE 

Pay  administratk)n: 
Administratively 
uncontrollable  overtime 
pay;  comments  due  by  4- 
15-02;  published  2-13-02 
[FR  02-03410] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Plain  unmounted  bearings 
and  mounted  bearings; 
comments  due  by  4-15- 
02;  published  4-4-02 
(FR  02-07958] 
Travel  agencies;  comments 
due  by  4-15-02;  published 
3-15-02  (FR  02-06195] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  standards  and 
disaster  ban  program: 
Travel  agencies;  economic 
injury  disaster  loan 
program;  comments  due 
by  4-15-02;  published  3- 
15-02  [FR  02-06194] 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbndge  operations: 
Missouri;  comments  due  by 

4-16-02;  published  2-15- 

02  (FR  02-03693] 
Ports  and  waterways  safety: 
New  London,  CT;  safety 

zone;  comments  due  by 

4-19-02;  published  3-20- 

02  [FR  02-06765] 
Oahu,  Maui,  Hawaii,  and 

Kauai,  HI;  anchorages 

and  security  zones; 

comments  due  t)y  4-15- 

02;  published  3-20-02  (FR 

02-06733] 
Ohk)  River,  Shippingpoit. 

PA;  security  zone; 

comments  due  by  4-17- 

02;  published  3-18-02  (FR 

02-06364] 
Pilgrim  Nuclear  Power  Plant, 

Plymouth.  MA;  safety  and 
•        security  zone;  comments 


due  by  4-15-02;  published 
1-29-02  [FR  02-02209] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bomt>ardier;  comments  due 
by  4-19-02;  published  3- 
20-02  [FR  02-06630] 
Eurocopter  France; 
comments  due  by  4-15- 
02;  published  2-14-02  (FR 
02-03580] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Eurocopter  France; 
comments  due  by  4-19- 
02;  published  3-20-02  [FR 
02-06627] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Pratt  &  Whitney;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03669] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pic;  comments 
due  by  4-15-02;  published 
2-14-02  [FR  02-03162] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions — 
Airbus  Industrie  Model 

A340-500/-600 

airplanes;  comments 

due  by  4-19-02; 

published  3-20-02  [FR 

02-05876] 
DassauH  Aviation  Fan  Jet 

Fakxin  Series  C,  D,  E. 

and  F,  and  Mystere- 

Fateon  20-C5,  20-05, 

20-E5,  and  20-F5 

airplanes;  comments 

due  by  4-17-02; 

published  3-18-02  [FR 

02-06365] 
Liberty  Aerospace  Model 

XL-2  airplane; 

comments  due  by  4-15- 

02;  published  3-14-02 

[FR  02-06131] 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 
operations: 
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Uniform  Traffic  Control 
Devices  Manual — 
Accessible  pedestrian 
signals;  comments  due 
by  4-16-02;  published 
2-15-02  [FR  02-03619] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  canier  safety  standards: 
Mexican  motor  carriers — 
Application  form  to 
operate  beyond  U.S. 
munrcipalities  and 
commercial  zones  on 
U.S.-Mexico  border; 
comments  due  by  4-18- 
02;  published  3-19-02 
[FR  02-05891] 
Safety  monitoring  system 
and  compliance  initiative 
for  carriers  operating  in 
U.S.;  comments  due  by 
4-18-02;  published  3-19- 
02  (FR  02-05892] 
YREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  t£txes  and  procedure 
and  administration: 
Foreign  individuals  claiming 
reduced  withholding  rates 
under  income  tax  treaty 
and  receiving  unexpected 


payment;  taxpayer 
identification  number 
requirements 
Cross-reference; 
comments  due  by  4-17- 
02;  published  1-17-02 
(FR  02-01126] 
Income  taxes: 
Catch-up  contributions  for 
individuals  age  50  or  over 
Hearing  date  change  and 
extension  of  comment 
period;  comments  due 
by  4-15-02;  published 
2-20-02  (FR  02-04093] 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (PuWta  Laws 
Update  Servk»)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fomi  from  ttie 


Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.^M.gov/nara/ 
narst005.html.  Some  laws  may 
not  yet  be  availat)le. 

H.R.  1499/P.L.  107-157 

District  of  Columbia  College 
Access  Improvement  Act  of 
2002  (Apr.  4,  2002;  116  Stat. 
118) 

H.R.  273M>.L.  107-158 
To  amend  Publk:  Law  107-10 
to  authorize  a  United  States 
plan  to  endorse  and  obtain 
observer  status  for  Taiwan  at 
the  annual  summit  of  the 
Worid  Health  Assembly  in 
May  2002  in  Geneva, 
Switzeriand,  and  for  other 
purposes.  (Apr.  4,  2002;  116 
Stat.  121) 

H.R.  3985/P.L.  107-159 
To  amend  the  Act  entitled  "An 
Act  to  authorize  the  leasing  .of 
restricted  Indian  lands  for 
put>lk:.  religious,  educational, 
recreatkxial,  residential, 
business,  and  other  purposes 
requiring  the  grant  of  long- 


term  leases",  approved  August 
9,  1955,  to  provkJe  for  binding 
art)itration  clauses  in  leases 
and  contracts  related  to 
reservation  lands  of  the  Gila 
River  Indian  Community.  (Apr. 
4,  2002;  116  Stat.  122) 

Last  List  April  3,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifKation  servk»  of  newly 
enacted  public  laws.  To 
subscrit)e,  go  to  http:// 
hydra.gsa.gov/archrves/ 
publavtrs-l.html  or  send  E-mail 
to  Ilstservdllst8erv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servk%  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
availat>le  through  this  servkx. 
PENS  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
hltp://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax :  (202)  5 1 2- 1 262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

Vmiiam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) .$60.00 

1995 

(Book  n) $66.00 

198S 

(Bookl) .$66,00 

1996 

(BookD) .$72.00 

1997 

(Book  I) $69.00 

1997 

(BookD) .' $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) 475.00 

1999 

(Book  I) $71.00 

1999 

(Book  n) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n) $63.00 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration , 

Mail  order  to: 

Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA 


Order  Now! 

The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  Sutes  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B.  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4.  1933.  - 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  Documents  Publicatioiis  Order  Form 


nflUUTDNB  •  PS«COCM.S  •  GLfCTNOMC  PWXUCIS 
ORtw  PracOTixg  Cod*: 

♦7917 


Chargt  your  oidtr. 
H'»  Eatyl 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


D  YES.  please  send  me copies  of  The  United  States  Govemment  Manual  2001/2002, 

S/N  069-000-00134-3  at  $41  ($51.25  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  liandling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 


Company  orpenooal  lume 


(PlesK  type  or  ptiat) 


AddiboiuiJ  addiesa/anention  line 


I    I  Check  i»ayable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


-D 


r~l  VISA       n  MasterCard  Account 


Street  address 


u 


City,  SUK.  ZIP  code 


(Credit  caid  expiration  date) 


Thtmkyoufbr 
your  order! 


Daytime  phone  including  area  code 


Authorizing  ugnalHre 


9/01 


Purchase  order  number  (opuooal) 


YES    NO 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

residential 
Documents 


P 


Weekly  Compilation  of 

Presidential 
Documents 


'^*0*^jfj>*»*^ 


Monday,  lanuary  1 3.  1997 
VuluiiiH  33 — NuiiiUir  2 
Page  7-40 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


OnMr  Procesaing  Coda: 

*  5420 


Charge  your  order. 

tt's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


IZI  YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

Iceep  up  to  date  on  PiTCsidentiai  activities. 

n  $15 1.00  First  Class  Mail         IZI  $92.00  Regular  Mail 


The  total  cost  of  my  order  is  $ 

International  customers  ple:^  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


nease  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
[H  GPO  Deposit  Account         I     I     I     I     I     I     I    l-fl 


(Please  type  or  print) 


r~l  VISA       CH  MasterCard  Account 


Stfeet  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


IE   ZLI      HI      HI 

(Credit  card  expiration  date)                 ..rt„_  nrvirr' 

Purchase  order  number  (optional) 
yonri 


VES    NO 
May  we  make  your  name/address  avafaUe  to  other  maOers?      I I  I — I 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


4A)0 


Would  you  like 
to  know. . . 

W  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  readir>g  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

L3A  •  List  of  CFR  Sections  Atfwtwl 

The  LSA  (List  of  CFR  Sections  Affected) 
is  desigrwd  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  isaued  monthly  in  cumulative  form. 
Entries  indteats  Itw  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$35  per  year. 


Federal! 

Ttw  irKtac  covering  the  contents  of  the 
d^  Federal  Regtstv.  is  iSMjed  monthly  in 
cunulaiive  form.  Entries  ara  earned 
primarily  under  the  namea  of  the  isauing 
aganciea.  Significant  sut)iects  are  canied 


Sao  par  year. 


A  flndng  md  « included  in  mch  pubtction  wtvch  tefj 
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in  th»  FMsraf  AagiMK 


Superintendent  of  Documents  Subscription  Order  Form 


OnMr  PracMSing  Coor 
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I    1  YES,  enter  the  following  indicated  subscriptions  for  one  year 


.  LSA  (List  of  CFR  Sections  Affected).  (LCS)  for  $35  per  year. 
.  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

It's  Easyl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  2S9E). 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(nease  type  or  pnni) 


Additional  address/attenoon  line 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account         I    I     I    I     I     I     I    |-|    I 


[H  VISA       n  MasterCard  Account 


Street  address 


i: 


City.  Stale,  ZIP  code 


Thank  you  for 

(Credit  card  expiration  date)  y^^j.  pf^ft 


Daytime  ptKme  including  area  code 


Purchase  order  number  (optional) 

YES     NO 
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AutlKMizing  Signature  ■' 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  1^1  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shewn  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
iMdforc  tlie  shown  dale. 
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To  be  sure  that  your  serviceC  continues  without  interraption,  please  return  your  renewal  notice  pronyitly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington. 
DC  20402-9373. 

lb  inquire  about  your  subscripti<m  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  522 

implantation  or  injectable  Dosage 
Form  New  Animal  Drugs;  Sometribove 
Zinc  Suspension 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Monsanto  Co.  which  provides  for 
subcutaneous  injection  of  sometribove 
zinc  suspension  in  healthy  lactating 
dairy  cows  to  increase  the  production  of 
marketable  milk  with  no  restriction  on 
injection  site.  Three  injection  sites  are 
recommended. 

DATES:  This  rule  is  effective  April  15, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  J.  Sechen,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855,  301-827-0221,  e- 
mail:  ssechen@cvin.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Monsanto 
Co.,  800  North  Lindbergh  Blvd.,  St. 
Louis,  MO  63167,  filed  a  supplement  to 
NADA  140-872  that  provides  for  the  use 
of  POSILAC  1  STEP  (sometribove  zinc 
suspension)  in  healthy  lactating  dairy 
cows  to  increase  the  production  of 
marketable  milk.  The  supplemental 
NADA  provides  for  subcutaneous 
injection  with  no  restriction  on  injection 
site.  Three  injection  sites  are 
recommended:  The  neck  area,  the 
postscapular  region,  or  the  depression 
on  either  side  of  the  tailhead.  The 
application  is  approved  as  of  December 


27,  2001,  and  the  regulations  are 
amended  in  §522.2112  (21  CFR 
522.2112)  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

Section  522.2112  is  also  being 
amended  to  provide  for  changes  to  the 
conditions  of  use  approved  November  4, 
.1997.  These  changes  included  the  use  of 
sometribove  zinc  suspension  beginning 
during  the  9th  or  10th  week  eifter 
calving,  and  the  removal  of,  or  changes 
in,  precautionary  statements  from 
labeling  pertaining  to  certain 
reproductive  disorders. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  simmiary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. . 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  envfronmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not.  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522  • 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  522.2112  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  by  removing  paragraph 
(c),  by  redesignating  paragraph  (d)  as 


paragraph  (c),  and  by  revising  newly 
redesignated  paragraphs  (c)(1)  and  (c)(3) 
to  read  as  follows: 

§  522.21 1 2    Sometribove  zinc  suspension. 

(a)  Specifications.  Each  single-dose 
syringe  contains  500  milligrams  (mg) 
sometribove  zinc  in  a  prolonged-release 
suspension. 

***** 

(c)  Conditions  of  use — (1)  Amount. 
Inject  500  mg  every  14  days  beginning 
during  the  9th  or  10th  week  (57  to  70 
days)  after  calving  and  continue  until 
the  end  of  lactation. 
***** 

(3)  Limitations.  For  use  in  lactating 
dairy  cows  only.  Safety  to  replacement 
bulls  bom  to  treated  dairy  cows  has  not 
been  established.  Administer 
subcutaneously.  To  minimize  injection 
site  blemishes  on  carcass  at  time  of 
slaughter,  avoid  injections  within  2 
weeks  of  expected  slaughter.  No  milk 
discard  or  preslaughter  withdrawal 
period  is  required.  Use  may  resiJt  in 
reduced  pregnancy  rates  and,  in  first 
calf  heifers,  an  increase  in  days  open. 
The  incidence  of  retained  placenta  may 
be  higher.  Treated  cows  are  at  an 
increased  risk  for  clinical  mastitis  and 
subclinical  mastitis.  In  some  herds,  use 
has  been  associated  with  increases  in 
somatic  cell  counts  in  milk.  Care  should 
be  taken  to  differentiate  increased  body 
temperature  due  to  use  of  this  product 
from  an  increased  body  temperature  that 
may  occur  due  to  illness.  Use  may  result 
in  an  increase  in  digestive  disorders 
such  as  indigestion,  bloat,  and  diarrhea. 
There  may  be  an  increase  in  the  number 
of  cows  experiencing  periods  of  "off- 
feed"  (reduced  feed  intake)  during 
treatment.  Cows  treated  with  this 
product  may  have  increased  numbers  of 
enlarged  hocks  and  lesions  of  the  knee 
(carpal  region),  and  second  lactation  or 
older  cows  may  have  more  disorders  of 
the  foot  region.  Use  has  been  associated 
with  reductions  in  hemoglobin  and 
hematocrit  values  during  treatment. 
Himian  warning:  Avoid  prolonged  or 
repeated  contact  with  eyes  and  skin. 

Dated:  March  21,  2002. 
Andrew  J.  Beaulieu, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Vetrinary  Medicine. 
[PR  Doc.  02-9015  Filed  4-12-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Furosemlde 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Final  rule. 


SUHMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific.  Inc.  The  ANADA 
provides  for  use  of  furosemide  solution 
by  intramuscular  or  intravenous 
injection  in  horses,  cattle,  dogs,  and 
cats. 

DATES:  This  rule  is  effective  April  15. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther.  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration,  7500  Standish  Pi.. 
Rockville.  MD  20855,  301-827-0209,  e- 
mail:  lluthei^cvm. fda.gov. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific.  Inc..  3915  South  48th  Street 
Ter..  P.O.  Box  6457.  St.  Joseph,  MO 
64506-0457,  filed  ANADA  200-293  that 
provides  for  veterinary  prescription  use 
of  Furosemide  Injection  5%  by 
intramuscular  or  intravenous 
administration  in  horses,  cattle,  dogs, 
and  cats.  Phoenix's  Furosemide 
Injection  5%  is  approved  as  a  generic 
copy  of  Intervet,  Inc.'s  LASIX  Injectable 
Solution,  approved  imder  NADA  34- 
478.  ANADA  200-293  is  approved  as  of 
December  18,  2001,  and  the  r^ulations 
are  amended  in  21  CFR  522.1010  to 
reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  simunary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  sxmmiary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumvdatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 


nor  an  environmental  impact  statement 
is  required. 

This  nUe  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subiect8  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U  S.C.  360b. 

§522.1010    [Amended] 

2.  Section  522.1010  Fumsemide  is 
amended  in  paragraph  (b)(3)  by 
removing  "No.  057926"  and  by  adding 
in  its  place  "Nos.  057926  and  059130". 

Dated:  March  1,  2002. 
Stephen  F.  Sundlof. 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  02-9014  Filed  4-12-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Alcohol,  Tobacco  and 


27  CFR  Part  252 
IT.D.  ATF-4771 
RM  1S12-AC44 

Delegation  Of  Auttwrlty 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 
action:  Treasury  decision,  final  rule. 


summary:  This  final  rule  places  ATF 
authorities  concerning  the  exportation 
of  liquors  with  the  "appropriate  ATF 
officer"  and  requires  that  persons  file 
documents  required  with  the 
"appropriate  ATF  officer"  or  in 
accordance  with  the  instructions  for  the 
ATF  form.  Also,  this  final  rule  removes 
the  definitions  of.  and  references  to, 
specific  officers  subordinate  to  the 
Director  and  the  word  "region"  in 
reference  to  ATF.  Concurrently  with 
this  Treasury  Decision,  ATF  Order 
1130.27  is  being  issued  and  will  be 
available  to  the  public  as  specified  in 


this  rule.  Through  this  order,  the 
Director  has  delegated  all  of  the 
authorities  concerning  the  exportation 
of  liquors  to  the  appropriate  ATF 
officers  and  specified  the  ATF  officers 
with  whom  applications,  notices,  and 
other  reports,  which  are  not  ATF  forms, 
are  filed. 

EFFECTIVE  DATE:  This  rule  is  effective 
April  15.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruhf,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue 
NW..  Room  5003,  Washington,  DC 
20226  (telephone  202-927-8210  or  e- 
mail  to  alctob@atfhq.atf.treas.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  Treasury  Order  120-01 
(formerly  221),  dated  June  6, 1972,  the 
Secretary  of  the  Treasury  delegated  to 
the  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF).  the 
authority  to  enforce,  among  other  laws, 
the  provisions  of  chapter  51  of  the 
Internal  Revenue  Code  of  1986  (IRC) 
and  the  Federal  Alcohol  Administration 
(?AA)  Act.  The  Director  has 
subsequently  delegated  certain  of  these 
authorities  to  appropriate  subordinate 
officers  by  way  of  various  means, 
including  by  regulation.  ATF  delegation 
orders,  regional  directives,  or  similar 
delegation  documents.  As  a  result,  to 
ascertain  which  particular  officer  is 
authorized  to  perform  a  particular 
function  under  chapter  51  of  the  IRC  or 
the  FAA  Act.  each  of  these  various 
delegation  instnunents  must  be 
consulted.  Similarly,  each  time  a 
delegation  of  authority  is  revoked  or 
redelegated.  each  of  the  delegation 
documents  must  be  reviewed  and 
amended  as  necessary. 

ATF  has  determined  that  this 
multiplicity  of  delegation  instruments 
complicates  and  hinders  the  task  of 
determining  which  ATF  officer  is 
authorized  to  perform  a  particular 
function.  ATF  also  believes  these 
-    multiple  delegation  instruments 
exacerbate  the  administrative  btirden 
associated  with  maintaining  up-to-date 
delegations,  resulting  in  an  undue  delay 
in  reflecting  cuirrent  authorities. 

Accordingly,  this  final  rule  rescinds 
all  authorities  of  the  Director  in  part  252 
that  were  previously  delegated  and  ^ 
places  those  authorities  with  the 
"appropriate  ATF  officer."  Most  of  the 
authorities  of  the  Director  that  were  not 
previously  delegated  are  also  placed 
with  the  "appropriate  ATF  officer." 
Along  vrith  this  final  rule.  ATF  is 
publishing  ATF  Order  1130.27, 
Delegation  of  the  Director's  Authorities 
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ib  27  CFR  part  252,  Exportation  of 
Liquors,  which  delegates  certain  of 
these  authorities  to  the  appropriate 
organizational  level.  The  effect  of  these 
changes  is  to  consolidate  all  delegations 
of  authority  in  part  252  into  one 
delegation  instrument.  This  action  both 
simplifies  the  process  for  determining 
which  ATF  officer  is  authorized  to 
perform  a  particular  function  and 
facilitates  the  updating  of  delegations  in 
the  future.  As  a  result,  delegations  of 
authority  will  be  reflected  in  a  more 
timely  and  user-friendly  manner. 

In  addition,  this  final  rule  also 
eliminates  all  references  in  the 
regulations  that  identify  the  specific 
ATF  officer  with  whom  an  ATF  form  is 
filed.  This  action  is  taken  because  ATF 
forms  will  indicate  the  officer  with 
whom  they  must  be  filed.  Similarly,  this 
final  rule  also  amends  part  252  to 
provide  that  the  submission  of 
documents  other  than  ATF  forms  (such 
as  letterhead  applications,  notices  and 
reports)  must  be  filed  with  the 
"appropriate  ATF  officer"  identified  in 
ATF  Order  1130.27.  These  changes  will 
help  identify  the  officer  with  whom 
forms  and  other  required  submissions 
are  filed. 

This  final  rule  also  makes  various 
technical  amendments  to  Subpart  A — 
Scope  of  27  CFR  Part  252.  First,  a  new 
§  252.4  is  added  to  recognize  the 
authority  of  the  Director  to  delegate 
regulatory  authorities  in  part  252  and  to 
identify  ATF  Order  1130.27  as  the 
instnunent  reflecting  such  delegations. 
Second,  §  252.2  is  amended  to  provide 
that  the  instructions  for  an  ATF  form 
identify  the  ATF  officer  with  whom  it 
must  be  filed. 

ATF  has  made  or  will  make  similar 
changes  in  delegations  to  all  other  parts 
of  Tide  27  of  the  Code  of  Federal 
Regtdations  through  separate 
rulemakings. 

Corrections  and  Miscellaneous  Changes 

In  the  definition  of  "district  director 
of  customs"  in  27  CFR  252.11  we  have 
removed  the  repetition  of  the  word 
"district". 

j  In  four  sections  of  part  252,  we  are 
Gbrrecting  references  of  "part  240"  to 
"part  24." 

Throughout  27  CFR  part  252,  we  are 
revising  ATF  form  numbers  to  reflect 
the  correct  numbers  as  shown  on  the 
following  table: 


Form  No. 


700  

1582-A 
1582-B 
1689  .... 
2177  .... 
2605  .... 


Revised  form  No. 


5120.36 

1582-A  (5120.24) 
1582-B  (5130.6) 
1689  (5130.12) 
2177(5110.58) 
2605  (5120.20) 


Form  No. 

Revised  fomi  No. 

2635  

2734  ;. 

2735  

2736 

2737  ....; 

2738  

2635  (5620.8) 

2734  (5100.25) 

2735  (5100.30) 
2736(5100.12) 
2737(5110.67) 
2738(5110.68) 

We  are  removing  §  252.195a  since  any 
claims  filed  for  drawback  on  spirits  tax 
determined  before  January  1, 1980, 
should  have  been  filed. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  44  U.S.C.  Chapter  35,  and  its 
implementing  regulations.  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  there  are  no  new  or  revised 
recordkeeping  or  reporting 
requirements. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 
A  copy  of  this  final  rule  was  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  26  U.S.C.  7805(f).  No 
comments  were  received. 

Executive  Order  12866 

It  has  been  determined  that  this  rule 
is  not  a  significant  regulatory  action 
because  it  will  not:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Administrative  Procedure  Act 

Because  this  final  rule  merely  makes 
technical  amendments  and  conforming 
changes  to  improve  the  clarity  of  the 
regulations,  it  is  uimecessary  to  issue 
this  final  rule  with  notice  and  public 
procedure  under  5  U.S.C.  553(b). 
Similarly  it  is  unnecessary  to  subject 
this  final  rule  to  the  effective  date 
limitation  of  5  U.S.C.  553(d). 


Drafting  Information 

The  principal  author  of  this  document 
is  Robert  Ruhf,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subiects  in  27  CFR  Part  252 

Administrative  practice  and 
procedure.  Aircraft,  Alcohol  and 
alcoholic  beverages.  Armed  forces, 
Authority  delegations  (Government 
agencies),  Beer,  Claims,  Excise  taxes. 
Exports,  Labeling,  Liquors,  Packaging 
and  containers,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds,  Transportatipn,  Vessels, 
Warehouses,  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  252— EXPORTATION  OF 
UQUORS 

Paragraph  1.  The  authority  citation 
for  part  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  552(a);  19  U.S.C.  81c. 
1202;  26  U.S.C.  5001,  5007,  5008,  5041,  5051, 
5054,  5061,  5111,  5112,  5114,  5121,  5122, 
5124,  5201,  5205,  5207,  5232,  5273.  5301, 
5313,  5555,  6302,  7805;  27  U.S.C.  203,  205; 
44  U.S.C.  3504(h). 

S§252.2and252^    [Amended] 

Par.  2.  Remove  the  word  "Director" 
each  place  it  appears  and  add,  in 
substitution,  the  words  "appropriate 
ATF  officer"  in  the  following  places: 

(a)  Section  252.2(a);  and 

(b)  Section  252.20(a)(2)  introductory 
text,  (a)(3)  and  (a)(4). 

Par.  3.  Amend  §  252.2  by  adding  a 
sentence  at  the  end  of  paragraph  (a)  and 
revising  paragraph  (b)  to  read  as  follows: 

§252,2    Forms  prescribed. 

(a)*  *   *  The  form  will  be  filed  in 
accordance  with  the  instructions  for  the 
form. 

(b)  Forms  may  be  requested  from  the 
ATF  Distribution  Center,  P.O.  Box  5950, 
Springfield,  Virginia  22150-5950,  or  by 
accessing  the  ATF  web  site  {http:// 
www.atf.treas.gov/). 

Par.  4.  In  Subpart  A — Scope,  a  new 
§  252.4  is  added  as  follows: 

§  252.4    Delegations  of  the  Director. 

Most  of  the  regulatory  authorities  of 
the  Director  contained  in  this  part  252 
are  delegated  to  appropriate  ATF 
officers.  These  ATF  officers  are 
specffied  in  ATF  Order  1130.27, 
Delegation  of  the  Director's  Authorities 
in  this  part  252,  Exportation  of  Liquors. 
ATF  delegation  orders,  such  as  ATF 
Order  1130.27,  are  available  to  any 
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interested  person  by  mailing  a  request  to 
the  ATF  Distribution  Center,  P.O.  Box 
5950,  Springfield.  Virginia  22150-5950. 
or  by  accessing  the  ATF  web  site 
{http://www.atf.treas.gov/]. 
Par.  5.  Section  252.11  is  amended  by: 

a.  Removing  the  definitions  of  "ATF 
officer".  "Region",  and  "Regional 
Director  (compliance)";  and 

b.  Adding  a  new  definition  of 
"Appropriate  ATF  officer"  and  revising 
the  definition  of  "Bonded  wine  cellar" 
and  removing  the  definition  of  "District 
district  director  of  customs"  and  adding 
in  its  place  a  definition  of  "District 
director  of  customs"  to  read  as  follows: 

§  252.1 1    Meaning  of  Terms. 

***** 

Appropriate  ATF  Officer.  An  officer 
or  employee  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  authorized 
to  perform  any  functions  relating  to  the 
administration  or  enforcement  of  this 
part  by  ATF  Order  1130.27,  Delegation 
of  the  Director's  Authorities  in  27  CFR 
Part  252.  Exportation  of  Liquors. 
***** 

Bonded  wine  cellar.  Premises 
established  under  part  24  of  this  chapter 
for  the  production,  blending,  cellar 
treatment,  storage,  bottling,  packaging, 
or  repackaging  of  untaxpaid  wine. 
***** 

District  director  of  customs.  The 
district  director  of  customs  at  a 
headquarters  port  of  the  district  (except 
the  district  of  New  York,  NY),  the  area 
directors  of  customs  in  the  district  of 
New  York.  NY.  and  the  port  director  at 
a  port  not  designated  as  a  headquarters 

port. 

***** 

Par.  6.  Amend  §  252.20  by  revising 
the  heading  and  the  first  and  second 
sentences  of  paragraph  (a)(1)  and 
revising  paragraph  (c)  to  read  as  follows: 

§252.20    Altemate  methods  or  procedures 
and  emergency  variations  from 
requirements. 

(a)  Alternate  methods  or  procedures— 
(1)  Application.  An  exporter,  after 
receiving  approval  from  the  appropriate 
ATF  officer,  may  use  an  altemate 
method  or  procedure  (including 
altemate  construction  or  equipment)  in 
lieu  of  a  method  or  procedure 
prescribed  by  this  part.  An  exporter 
wishing  to  use  an  altemate  method  or 
procedure  may  apply  to  the  appropriate 
ATF  officer.  *  *  * 
***** 

(c)  Withdrawal  of  approval.  If  the 
appropriate  ATF  officer  finds  the 
revenue  is  jeopardized  or  the  effective 
administration  of  this  part  is  hindered 
by  the  approval,  such  ATF  officer  may 


withdraw  approval  for  an  altemate 
method  or  procedure  or  for  an 
emergency  variation  from  requirements, 
approved  under  paragraph  (a)  or  (b)  of 
this  s€>ction. 

§§252.20,  252.22,  252.36,  252.37.  252.38, 
252.43.  252.52a.  252.55.  252.56.  252.58, 
252.62,  252.67,  252.70,  252.71 ,  252.72, 
252.74,  252.96,  252.103,  252.117,  252.122, 
252.123,  252.125,  252.131,  252.146,  252.147, 
252.162,  252.171,  252.195b,  252.211, 
252.218,  252.221,  252.226,  252.265,  252.266, 
252.269,  252.275,  252.282,  252.285.  252.290, 
252.301,  252.302,  252.303,  252.304,  252.310, 
252.315,  252.316,  252.317,  252.320,  252.321, 
252.331,  252.332,  252.333  and  252.335 
[Amended] 

Par.  7.  Remove  the  words  "regional 
director  (compliance)",  "regional 
director's  (compliance)",  or  "regional 
directors  (compliance)"  and  add,  in 
substitution,  the  words  "appropriate 
ATF  officer",  "appropriate  ATF 
officer's"  or  "appropriate  ATF  officers", 
respectively,  each  place  it  occurs  in  the 
following  places: 

a.  Section  252.20(b)(1),  (b)(2) 
introductory  text  and  (b)(3); 

b.  The  last  two  sentences  of  §  252.22; 

c.  The  undesignated  paragraph  of 
§252.36; 

d.  Section  252.37; 

e.  Section  252.38; 

f.  Section  252.43(a)(6)  and  {b)(3); 
B.  Section  252.52a; 

h.  Section  252.55; 

i.  The  introductory  text  of  §  252.56; 

j.  The  last  sentence  of  §  252.5B{c); 

k.  Section  252.62(b); 

1.  Section  252.67; 

m.  Section  252.70; 

n.  Section  252.71; 

o.  The  second  and  third  sentences  of 
§252.72; 

p.  Section  252.74; 

q.  Section  252.96; 

r.  Section  252.103(b); 

s.  The  last  sentence  of  §  252.117; 

t.  Section  252.122(c)  and  (d); 

u.  Section  252.123(b); 

V.  Section  252.125; 

w.  The  last  sentence  of  §  252.131; 

x.  Section  252.146; 

y.  The  last  sentence  of  §  252.147; 

z.  The  last  sentence  of  §  252.162; 

aa.  The  last  sentence  of  §  252.171; 

bb.  Paragraphs  (b)  and  (c)  of 
§  252.195b; 

cc.  The  last  sentence  of  §  252.211; 

dd.  Section  252.218; 

ee.  The  last  sentence  of  §  252.221; 

ff.  Section  252.226; 

gg.  The  second  sentence  of  §252.265; 

hh.  Section  252.266; 

ii.  Section  252.269(c); 

jj.  Section  252.275; 

kk.  Section  252.282; 
11.  The  third  sentence  of  §  252.285; 
mm.  The  last  sentence  of  the 
introductory  text  of  §  252.290; 


nn.  Section  252.301; 

oo.  Section  252.302; 

pp.  The  last  sentence  of  §  252.303; 

qq.  Section  252.304; 

rr.  Section  252.310; 

ss.  Section  252.315; 

tt.  Section  252.316; 

uu.  The  last  sentence  of  §  252.317; 

w.  Section  252.320; 

WW.  Section  252.321; 

XX.  Section  252.331; 

yy.  Section  252.332; 

zz.  Section  252.333;  and 

aaa.  Section  252.335. 

§§252.22,  252.36,  252.65,  252.214,  252.215, 
252.218,  252.220,  252.220a,  252.250, 
252.261,  252.264,  252.265,  252.267.  252.269, 
252.275,  252.281,  252.290,  252.331  and 
252.333    {Amended] 

Par.  8.  Add  the  numbers  and 
parentheses  "(5120.24)"  after  the 
characters  "1582-A"  each  place  they 
occur  in  the  following  places: 

a.  Section  252.22; 

b.  Section  252.36(c); 

c.  Section  252.65; 
,d.  Section  252.214; 

e.  Section  252.215; 

f.  Section  252.218; 

g.  Section  252.220(b); 
h.  Section  252.220a; 

i.  Section  252.250(a)(4); 

j.  Section  252.261; 

k.  Section  252.264; 

1.  Section  252.265; 

m.  Section  252.267; 

n.  Section  252.269(a),  (b)  and  (c); 

o.  Section  252.275; 

p.  Section  252.281; 

q.  Section  252.290  introductory  text: 

r.  Section  252.331;  and 

s.  Section  252.333. 

§§252.22, 252.36, 252.43,  252.222,  252.225, 
252.226,  252.227, 252.261 ,  252.264,  252.265, 
252.267, 252.269,  252.275. 252.282. 252.290, 
252.295  and  252.333    [Amended] 

Par.  9.  Add  the  numbers  and 
parentheses  "(5130.6)"  after  the 
characters  "1582-B"  each  place  they 
occur  in  the  following  places: 

a.  Section  252.22; 

b.  Section  252.36(c); 

c.  Section  252.43(a)(1),  (a)(2),  (b)(i) 
and  (b)(2); 

d.  Section  252.222; 

e.  Section  252.225  introductory  text; 

f.  Section  252.226; 

g.  Section  252.227; 
h.  Section  252.261; 
i.  Section  252.264; 
j.  Section  252.265; 
k.  Section  252.267; 

1.  Section  252.269(a)  and  (c); 

m.  Section  252.275; 

n.  Section  252.282; 

o.  Section  252.290  introductory  text; 

p.  Section  252.295;  and 
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q.  Section  252.333. 

§§252.22,  252.36,  252.43,  252.142,  252.146, 
252.147,  252.261,  252.264,  252.265,  252.267, 
252.269,  252.275,  252.282^252.290,  252.295 
and  252.320    [Amended] 

Par.  10.  Add  the  numbers  and 
parentheses  "(5130.12)"  after  the 
numbers  "1689"  each  place  they  ocair 
in  the  following  places: 

j  a.  Section  252.22; 

I  b.  Section  252.36(c); 

I  c.  Section  252.43(a)(1),  (a)(2),  (b)(1) 
and  (b)(2); 

d.  Section  252.142; 

e.  Section  252.146; 

f.  Section  252.147; 

g.  Section  252.261; 
h.  Section  252.264; 
i.  The  last  sentence  of  §  252.265; 
j.  The  third  sentence  of  §  252.267; 
k.  Section  252.269(a)  and  (c); 
1.  Section  252.275; 
m.  Section  252.282; 
n.  Section  252.290  introductory  text; 
o.  Section  252.295;  and 
p.  Section  252.320(a). 

Par.  11.  In  the  seventh  sentence  of 
§  252.22  remove  the  words  "to  the 
regional  director  (compliance) 
designated  thereon"  and  add,  in 
substitution,  the  words  "according  to  its 
instructions". 

Par.  12.  In  the  first  sentence  of 
§  252.23  remove  the  words  "Assistant 
regional  commissioners"  and  add,  in 
substitution,  the  words  "The 
appropriate  ATF  officer". 

§§252.35  and  252.36    [Amended] 

Par.  13.  Remove  the  words  "regional 
director  (compliance)  of  the  region  in 
which  the  zone  is  located"  and  add,  in 
substitution,  the  words  "appropriate 
ATF  officer"  each  place  they  occur  in 
the  following  places: 

a.  Second  sentence  of  §  252.35;  and 

b.  Introductory  text  of  §  252.36. 

Par.  14.  In  §  252.36(c)  remove  the 
words  "claim  number  assigned  thereto 
by  the  regional  director  (compliance)" 
and  add,  in  substitution  the  words 
"ATF  assigned  claim  number". 

§§252.45  and  252.104    [Amended] 

Par.  15.  Add  the  word  "appropriate" 
before  the  words  "ATF  officer"  or  "ATF 
officers"  each  place  it  appears  in  the 
following  places: 

a.  Section  252.45;  and 

b.  The  second  sentence  of  §  252.104; 
Par.  16.  Revise  §  252.51  to  read  as 

follows: 


§252.51    General. 

Every  person  required  by  this  part  to 
file  a  bond  or  consent  of  surety  must 
prepare  and  execute  it  on  the  prescribed 


form  and  file  it  in  accordance  with  its 
instructions  and  the  procedures  of  this 
part.  The  procedures  in  parts  19,  24  or 
25  of  this  chapter  govern  bonds  covering 
distilled  spirits  plants,  bonded  wine 
cellars  and  breweries,  respectively. 

Par.  16.  In  the  first  sentence  of . 
§  252.57  remove  the  words  "regional 
director  (compliance)"  and  add,  in 
substitution,  ihe  words  "appropriate 
ATF  officer". 

Par.  17.  In  §  252.59  remove  the 
niunber  "700"  and  add,  in  substitution 
the  number  "5120.36"  each  place  it 
appears.  . 

§§252.61, 252.62, 252.63  and  252.64 
[Amended] 

Par.  18.  Remove  the  words  "with  the 
regional  director  (compliance)"  each 
place  they  occur  in  the  following  places: 

a.  The  first  sentence  of  §  252.61; 

b.  Section  252.62(a); 

c.  Section  252.63;  and 

d.  The  first  two  sentences  of 
§  252.64(a). 

Par.  19.  In  §  252.62(c)  remove  the 
words  "for  approval  by  the  Director  of 
Industry  Operations  (DIO)"  and  add.  in 
substitution,  the  words  "in  accordance 
with  its  instructions". 

§§  252.63, 252.70  and  252.73    [Amended] 

Par.  20.  Add  the  numbers  and 
parentheses  "(5100.12)"  after  the 
numbers  "2736"  each  place  they  appear 
in  the  following  places: 

a.  Section  252.63; 

b.  Section  252.70;  and 

c.  Section  252.73(a). 

§§  252.64, 252.71 ,  252.72  and  252.73 
[Amended] 

Par.  21.  Add  the  numbers  and 
parentheses  "(5110.67)"  after  the 
numbers  "2737"  each  place  they  occur 
in  the  following  places: 

a.  Section  252.64; 

b.  Section  252.71; 

c.  Section  252.72;  and 

d.  Section  252.73(b). 

Par.  22.  In  the  last  sentence  of 
§  252.64(b)  remove  the  words  "for 
approval  by  the  regional  regulatory 
administrator"  and  add.  in  substitution, 
the  words  "in  accordance  with  its 
instructions". 

Par.  23.  In  the  introductory  text  of 
§  252.65  remove  the  words  "by  the 
regional  regulatory  administrator"  and 
the  words  "with  the  regional  regulatory 
administrator".     - 

§§252.65, 252.71, 252.72,  252.73, 252.250 
and  252.331    [Amended] 

Par.  24.  Add  the  numbers  and 
pimctuation  "(5110.68)"  after  the 
nimibers  "2738"  each  place  they  occur 
in  the  foUovtring  places: 


a.  Section  252.65; 

b.  Section  252.71; 

c.  Section  252'72; 

d.  Section  252.73(b); 

e.  Section  252.250  introductory  text; 
and 

f.  Section  252.331. 

§§252.70,  and  252.73    [Amended] 

Par.  25.  Add  the  numbers  and 
parentheses  "(5120.25)  after  the 
numbers  "2734"  each  place  they  occur 
in  the  following  places: 

a.  Section  252.70;  and 

b.  Section  252.73(a). 

§§252.71, 252.72  and  252.73    [Amended] 

Par.  26.  Add  the  numbers  and 
parentheses  "(5100.30)"  after  the 
numbers  "2735"  each  place  they  occur 
in  the  following  places: 

a.  Section  252.71; 

b.  Section  252.72;  and 

c.  Section  252.73(b). 

Par.  27.  In  the  first  sentence  of 
§  252.72  remove  the  words  "regional 
director  (compliance)  in  whose  office 
the  bond  is  on  file"  and  add.  in 
substitution,  the  words  "appropriate 
ATF  officer". 

Par.  28.  In  §  252.92(a)  remove  the 
phrase  "to  the  regional  director 
(compliance)  of  the  region  in  which  the 
distilled  spirits  plant  is  located"  and 
add,  in  substitution,  the  words  "in 
accordance  with  instructions  for  the 
form". 

Par.  29.  Amend  §  252.104  by: 

a.  In  the  third  sentence  by  removing 
the  words  "The  issuing"^  and  adding,  in 
substitution,  the  words  "Such";  and 

b.  In  the  third  and  fourth  sentences 
adding  the  nimibers  and  parentheses 
"(5110.58)  after  the  numbers  "2177". 

Par.  30.  In  the  introductory  text  of 
§  252.116  remove  the  words  "regional 
director  (compliance)  for  the  region  in 
which  the  plant  is  located"  and  add.  in 
substitution  the  words  "appropriate 
ATF  officer". 

Par.  31.  Revise  §252. 122(a)  and  (b)  to 
read  as  follows: 

§  252.122    Application  or  notice,  ATF  Form 
5100.11. 

(a)  Export,  use  on  vessels  and  aircraft, 
transfer  to  a  customs  bonded 
warehouse,  and  transfer  to  a  foreign- 
trade  zone.  Where  the  exporter  is  not 
the  proprietor  of  the  bonded  wine  cellar 
from  which  the  wine  is  to  be 
withdrawn,  the  exporter  must  make  an 
application  on  ATF  Form  5100.11  for 
approval  of  the  withdrawal.  Where  the 
exporter  is  the  proprietor  of  the  bonded 
wine  cellar  from  which  the  wine  is  to 
be  withdrawn,  the  exporter  must,  at  the 
time  of  withdrawal  of  the  wine,  prepare 
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a  notice  of  the  withdrawal  and  shipment 
on  ATF  Form  5100.11.  ATF  approval  is 
not  required  if  the  exporter  is  the 
proprietor  of  the  bonded  wine  cellar 
from  which  the  wine  is  to  be 
withdrawn. 

(b)  Manufacturing  bonded  warehouse. 
The  proprietor  of  the  manufactviring 
bonded  warehouse  must  make  an 
application  on  ATF  Form  5100.11  to 
withdraw  wine  without  payment  of  tax 
for  transportation  to  and  deposit  in  such 
warehouse  before  withdrawal  of  the 


wine. 
***** 

§252.123    [Amended] 

Par.  32.  In  §  252.123(b)  remove  the 
words  "regional  director  (compliance)" 
and  adding,  in  substitution  the  words 
"appropriate  ATF  officer". 

§252.131    [Amended] 

Par.  33.  In  the  introductory  text  of 
§  252.131  remove  the  words  "regional 
director  (compUance)  for  the  region  in 
which  his  premises  are  located"  and 
add,  in  substitution  the  words 
"appropriate  ATF  officer". 

§252.133    [Amended] 

Par.  34.  Amend  §  252.133  by: 

a.  In  the  second  sentence  removing 
the  words  "regional  director 
(compliance)  of  the  region  in  which  his 
premises  are  located"  and  adding,  in 
substitution,  the  words  "appropriate 
ATF  officer";  and 

b.  In  the  last  sentence  removing  the 
words  "part  240"  and  adding,  in 
substitution,  the  words  "part  24". 

§252.152    [Amended] 

Par.  35.  Remove  from  §  252.152  the 
punctuation  and  words  ",  Upon  removal 
of  the  denatured  spirits  from  the  bonded 
premises,  a  copy  of  the  form  shall  be 
submitted  to  the  regional  director 
(compliance)." 

§252.161    [Amended] 

Par.  36.  Remove  from  the 
introductory  text  of  §  252.161  the  words 
"regional  director  (compliance)  for  the 
region  in  which  his  plant  is  located" 
and  add.  in  substitution,  the  words 
"appropriate  ATF  officer". 

§  252.195a    [Removed] 
Par.  37.  Remove  §  252.195a. 

§§252.196  and  252.220    [Amended] 

Par.  38.  Remove  the  words  "regional 
director  (compliance)  for  the  region  in 
which  the  claim  for  drawback  of  tax  was 
filed"  and  add,  in  substitution,  the 
words  "appropriate  ATF  officer"  each 
place  they  appear  in  the  following 
places: 


a.  The  introductory  text  of  §  252.198; 

and 

b.  The  introductory  text  of  §  252.220. 

§§252.199  and  252.220a    [Amended] 

Par.  39.  Remove  the  words  "regional 
director  (compUance)  identified 
thereon"  and  add,  in  substitution  the 
words  "appropriate  ATF  officer"  each 
place  they  appear  in  the  following 

d1&C6S! 

a.The  last  sentence  of  §  252.199;  and 
b.The  last  sentence  of  §  252.220a. 
Par.  40.  Revise  the  heading,  second, 

and  third  sentences  of  §  252.215  to  read 

as  follows: 

§252.215    Certificate  Of  tax  determination, 
Fonn  2605  (5120.20). 

*   *   *  The  apprupriate  ATF  officer 
may  require  other  evidence  of  tax 
payment  whenever  such  officer  deems  it 
necessary.  The  exporter  is  responsible 
for  securing  Form  2605  (5120.20), 
properly  executed,  and  submitting  the 
original  of  such  form  with  the  claim. 
*  *   • 

Par.  41.  Add  the  numbers  and 
parentheses  "(5120.20)"  after  the 
number  "2605"  each  place  they  occur  in 
the  following  places: 

a.  The  first  and  last  sentence  of 
§252.215; 

b.  The  last  sentence  of  §  252.331;  and 

c.  The  last  sentence  of  §  252.333. 

§§252.225  and  252.227    [Amended] 

Par.  42.  Remove  the  words  "regional 
director  (compfiance)  of  his  region"  and 
add,  in  substitution  the  words 
"appropriate  ATF  officer"  each  place 
they  appear  in  the  following  places: 

a.  The  introductory  text  of  §  252.225; 
and 

b.  The  last  sentence  of  §  252.227. 

Par.  43.  In  §  252.247  remove  the 
words  "regional  director  (compliance)" 
and  add,  in  substitution  the  words 
"ATF  officer". 

§252.250    [Amended] 

Par.  44.  Amend  §  252.250  by: 

a.  In  the  introductory  text  by 
removing  the  words  "with  the  regional 
director  (compliance)  with  whom  the 
notice  and  claim  is  filed"  and  adding, 
in  substitution,  the  words  "appropriate 
ATF  officer"  each  place  they  appear; 
and 

b.  In  the  last  sentence  by  removing  the 
words  "regional  director  (compliance) 
with  whom  the  application,  notice,  or 
notice  and  claim  is  filed"  and  adding, 
in  substitution,  the  words  "appropriate 
ATF  officer". 

Par.  45.  In  the  second  sentence  of 
§  252.262  remove  the  words  "regional 
director  (compliance)  of  the  region  from 


which  the  shipment  was  made"  and 
add.  in  substitution,  the  words 
' '  appropriate  ATF  officer' ' . 

Par.  46.  In  the  first  sentence  of 
§  252.265  remove  the  words  "regional 
director  (compliance)  within  whose 
region  the  port  of  export  is  located"  and 
add,  in  substitution,  the  words 
"appropriate  ATF  officer". 

Par.  47.  In  the  first  sentence  of 
§  252.268  remove  the  words  "regional 
director  (compliance)  with  whom  the 
application,  notice,  or  notice  and  claim 
is  filed"  and  add,  in  substitution,  the 
words  "appropriate  ATF  officer". 

Par.  48.  In  the  last  sentence  of 
§  252.286  remove  the  words  "to  the 
regional  regulatory  administrator"  and 
add,  in  substitution,  the  words  "as 
required  by  the  instructions  on  the 
form". 

§§252.303  and  252.317    [Amended] 

Par.  49.  Remove  the  words  "with  the 
regional  director  (compliance),"  and 
add  the  numbers  and  parentheses 
"(5620.8)"  after  the  numbers  2635  each 
place  they  occur  from  the  following     ^ 
places: 

a.  Introductory  text  of  §  252.303;  and 

b.  hitroductory  text  of  §  252.317. 
Par.  50.  Amend  §  252.334  by: 

a.  Revising  the  first  sentence  to  read 
as  follows: 

§  252.334    Credit  allowance. 

Where  the  credit  relates  to  internal 
revenue  taxes  on  beer  that  have  been 
determined  but  not  yet  paid  by  the 
claimant,  the  appropriate  ATF  officer 
will  notify  the  claimant  in 
writing.*  *  * 

b.  In  the  third  sentence  removing  the 
words  "part  240"  and  adding,  in 
substitution,  the  words  "part  24". 

Signed:  February  4,  2002. 
Bradley  A.  Buckles, 
Director 

Approved:  March  6,  2002. 
Timothy  E.  Skud, 
Acting  Deputy  Assistant  Secretary, 
(Regulatory,  Tariff  and  Trade  Enforcement). 
[FR  Doc.  02-8869  Filed  4-12-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
[Docket  #&-018] 
FHN  1218-AB88 

Safety  Standards  for  Signs,  Signals, 
and  Barricades 

agency:  Occupational  Safety  and  Health 

Administration;  Labor. 

ACTION:  Direct  final  rule;  request  for 

comments. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
issuing  a  direct  final  rule  amending 
construction  industry  standards  to 
require  that  traffic  control  signs,  signals, 
barricades  or  devices  protecting 
construction  workers  conform  to  Part  VI 
of  either  the  1988  Edition  of  the  Federal 
Highway  Administration  (FHWA) 
Manual  on  Uniform  Traffic  Control 
Devices  (MUTCD),  with  1993  revisions 
(Revision  3)  or  the  Millennium  Edition 
of  the  FHWA  MUTCD  (Millennium 
Edition),  instead  of  the  American 
National  Standards  Institute  (ANSI) 
D6.1-1971,  Manual  on  Uniform  Traffic 
Control  Devices  for  Streets  and 
Highways  (1971  MUTCD).  This  action  is 
consistent  with  OSHA's  Jime  16. 1999 
interpretation  letter  stating  that  the 
agency  would  allow  employers  to 
comply  with  Revision  3  in  lieu  of  the 
1971  MUTCD.  See  also  the  companion 
document  published  in  the  Proposed 
Rules  section  of  today's  Federal 
Register. 

DATES:  This  direct  final  rule  will 
become  effective  August  13.  2002  imless 
significant  adverse  comments  are 
received  by  June  14,  2002.  If  adverse 
comment  is  received,  OSHA  will 
publish  a  timely  withdrawal  of  the  rule 
in  the  Federal  Register.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  13.  2002. 
ADDRESSES:  You  may  submit  three 
copies  of  written  comments  to  OSHA 
Docket  Office.  Docket  No.  S-018.  Docket 
Office,  U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW.,  Room  N- 
2625.  Washington.  DC  20210;  telephone 
(202-693-2350). 

If  written  comments  are  10  pages  or 
fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  telephone  number  (202) 
693-1648. 

You  may  submit  comments 
electronically  through  OSHA's 
Homepage  at  ecomments.osha.gov. 


Please  note  that  you  may  not  attach 
materials  such  as  studies  or  joiunal 
articles  to  your  electronic  comments.  If 
you  wish  to  include  such  materials,  you 
must  submit  three  copies  to  the  OSHA 
Docket  Office  at  the  address  listed 
above.  When  submitting  such  materials 
to  the  OSHA  Docket  Office,  you  must 
clearly  identify  your  electronic 
comments  by  name,  date,  and  subject, 
so  that  we  can  attach  the  materials  to 
your  electronic  comments. 

How  to  obtain  copies  of  the  MUTCD: 
The  Federal  Highway  Administration 
partnered  with  three  organizations  to 
print  copies  of  the  Millennium  Edition 
Manual  of  Uniform  Traffic  Control 
Devices  for  sale.  The  organizations  are: 

(1)  American  Traffic  Safety  Services 
Association,  15  Riverside  Parkway, 
Suite  100.  Fredericksburg,  VA  22406- 
1022;  Telephone:  1-800-231-3475; 
FAX:  (540)  368-1722;  www.atssa.com: 

(2)  Institute  of  Transportation  Engineers, 
1099  14th  Street,  NW.  Suite  300  West, 
Washington.  DC  20005-3438;  FAX: 
(202)  289-7722; ;  www.ite.org:  and  (3) 
American  Association  of  State  Highway 
and  Transportation  Officials; 
www.aashto.org;  Telephone:  1-800- 
231-3475;  FAX:  1-800-525-5562. 

On-line  copies  of  the  Millennium 
Edition  are  available  for  downloading 
from  DOT'S  web  site:  http:// 
mutcd.fhwa.dot.gov/kno-millennium. 
On-line  copies  of  the  1988  Edition  of  the 
Manual  on  Uniform  Traffic  Control 
Devices  (Revision  3.  dated  9/93.  with 
the  November  1994  Errata  No.  1)  are 
available  for  downloading  from  OSHA's 
website:  http://www.osha.gov/doc/ 
highway  workzones.  In  addition,  both 
documents  are  available  for  viewing  and 
copying  at  each  OSHA  Area  Office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Ford.  Office  of  Construction 
Standards  and  Construction  Services. 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor.  Room  N-3468.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210; 
telephone:  (202)  693-2345. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  direct  final  rule  applies  to 
employers  involved  in  road 
construction  and  repair  operations.  It 
addresses  the  types  of  signs,  signals,  and 
barricades  that  must  be  used  in  areas 
where  road-work  is  being  performed. 
The  vast  majority  of  road  construction 
projects  undertaken  in  the  United  States 
are  funded  through  Federal 
transportation  grants.  As  a  condition  to 
receiving  Federal  funding,  the  U.S. 
Department  of  Transportation's  (DOT's) 


Federal  Highway  Administration 
requires  compliance  with  its  MUTCD. 
In  furtheiance  of  OSHA's  statutory 
mandate  to  protect  the  health  and  safety 
of  employees,  OSHA  also  requires 
employers  that  are  within  the  scope  of 
its  authority  to  comply  with  the 
MUTCD.  However,  OSHA's  standard 
incorporates  the  1971  version  of  the 
MUTCD,  which  FHWA  has  since 
updated.  The  purpose  of  this  direct  final 
rule  is  to  update  OSHA's  standard. 

n.  Direct  Final  Rulemaking 

In  direct  final  rulemaking,  the  agency 
publishes  a  final  rule  in  the  Federal 
Register  with  a  statement  that,  unless  a 
significant  adverse  comment  is  received 
within  a  specified  period  of  time,  the 
rule  will  become  effective.  An  identical 
proposed  rule  is  often  published  at  the 
same  time.  If  no  significant  adverse 
comments  are  submitted,  the  rule  goes 
into  effect.  If  any  such  comments  are 
received,  the  agency  will  withdraw  the 
direct  final  rule.  The  conunents  will 
then  be  treated  as  conunents  to  the 
proposed  rule.  Direct  final  rulemaking  is 
used  where  the  agency  anticipates  that 
the  rule  will  be  noncontroversial. 
Examples  include  minor  substantive 
changes  to  regulations;  incorporation  by 
reference  of  the  latest  edition  of 
technical  or  industry  consensus , 
standards,  and  direct  incorporations  of 
mandates  from  new  legislation. 

For  purposes  of  this  direct  final 
rulemaking,  a  significant  adverse 
comment  is  one  that  explains  why  the 
rule  would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  why  it  would 
be  ineffective  or  unacceptable  without  a 
change.  In  determining  whether  a 
significant  adverse  conunent 
necessitates  withdrawal  of  this  direct 
final  riile.  OSHA  will  consider  whether 
the  comment  raises  an  issue  serious 
enough  to  warrant  a  substantive 
response  in  a  notice-and-comment 
process.  A  comment  recommending  an 
addition  to  the  rule  will  not  be 
considered  a  significant  adverse 
comment  unless  the  comment  states 
why  this  rule  would  be  ineffective 
without  the  addition.  If  timely 
significant  adverse  comments  are 
received,  the  agency  will  publish  a 
notice  of  significant  adverse  comment  in 
the  Federal  Register  withdrawing  this 
direct  final  rule  no  later  than  July  15, 
2002. 

OSHA  is  also  publishing  a  companion 
proposed  rule,  which  is  essentially 
identical  to  the  direct  final  rule.  In  the 
event  the  direct  final  rule  is  withdrawn 
because  of  significant  adverse  comment, 
the  agency  can  proceed  with  the 
rulemaking  by  addressing  the  comment 
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and  again  publishing  a  final  rule.  The 
conunent  period  for  the  proposed  rule 
runs  concurrently  with  that  of  the  direct 
final  rule.  Any  comments  received 
under  the  companion  proposed  rule  will 
be  treated  as  comments  regarding  the 
direct  final  rule.  Likewise,  significant 
adverse  comments  submitted  to  the 
direct  final  rule  will  be  considered  as 
comments  to  the  companion  proposed 
rule;  the  agency  will  consider  such 
comments  in  developing  a  subsequent 

final  rule. 

OSHA  has  determined  that  the  subject 
of  this  rulemaking  is  suitable  for  a  direct 
final  rule  on  several  grounds.  First,  in 
most  instances,  employers  have  already 
been  required  to  comply  with  Revision 
3  under  the  DOT  rule.  Under  Title  23  of 
the  U.S.  Code.  §§  109(d)  and  402(a).  the 
Secretary  of  Transportation  is 
authorized  to  promulgate  and  require 
compliance  with  uniform  guidelines  to 
reduce  injuries  and  fatalities  from  road 
accidents.  Specifically.  §  109(d)    ' 
authorizes  DOT  to  require  (through  its 
approval  of  State  highway  department 
requirements)  all  highway  projects  in 
which  Federal  funds  are  involved  to 
comply  with  these  types  of  uniform 
rules.  Highways  are  broadly  defined 
under  §  101(a)(ll)  of  the  DOT  statute, 
and  include  roads,  streets  and 
parkways.  Under  §  402(a).  DOT  is 
authorized  to  require  each  State  to  have 
a  highway  safety  program,  including 
vuiiform  standards  for  traffic  safety, 
approved  by  DOT.  In  accordance  with 
this  authority,  DOT  promulgated  23  CFR 
Part  655,  subpart  F  (Traffic  Control 
Devices  on  Federal-Aid  and  Other 
Streets  and  Highways).  In  §  655.603(a), 
DOT  established  its  MUTCD  as  "the 
national  standard  for  all  traffic  control 
devices  installed  on  any  street,  highway, 
or  bicycle  trail  open  to  public  travel 
*  *  *'■  Under  subpart  F,  the  States  were 
required  to  adopt  Revision  3  for 
federally  funded  highways  within  two 
years  of  its  issuance.  The  effective  date 
of  the  final  rule  that  adopted  Revision 
3  was  January  10, 1994  [Federal 
Register/Volume  58,  Number  236/ 
Friday.  December  10. 1993).  A  two-year 
period  for  transition  to  full  compliance 
with  Revision  3  expired  January  10. 
1996.  Transition  to  full  compliance  with 
the  Millennium  edition  must  be 
completed  by  2003. 

Consequently,  employers  have 
already  been  required  to  comply  with 
Revision  3  for  all  construction  work  on 
all  federal-aid  highways.  In  addition,  adl 
States  have  required  compliance  with 
Revision  3  for  most  other  roads  (there  is 
some  variation  among  the  States 
regarding  the  extent  to  which 
compliance  is  required  on  municipal, 
county  and  private  roads). 


Second,  Revision  3  and  the 
Millennium  editions  are  updated 
versions  of  the  1971  ANSI  standard  and 
reflect  current  practice,  expertise  and 
technology  in  the  industry.  Finally, 
some  industry  stakeholders  have  asked 
OSHA  to  conform  its  rule  with  Revision 
3  and  the  Millennium  Edition. 

in.  Background 

Currently,  under  29  CFR  1926  Subpart 
G — Signs,  Signals,  and  Barricades, 
OSHA  requires  that  employers  comply 
with  the  1971  MUTCD.  Specifically, 
employers  must  ensure  that  the 
following  conform  to  the  1971  MUTCD: 
traffic  control  signs  or  devices  used  to 
protect  construction  workers  (29  CFR 
§  1926.200(g)(2));  signaling  directions  by 
flagmen  (29  CFR  §  1926.201);  and 
barricades  for  the  protection  of  workers 
(29  CFR  §1926.202). 

In  contrast,  a  DOT  rule,  23  CFR  Part 
655.601  through  655.603.  requires  that 
such  traffic  control  signs  or  devices 
conform  to  a  more  recent  version  of  the 
MUTCD.  DOT  regulations  provide  that 
the  MUTCD  is  the  national  standard  for 
all  traffic  control  devices  on  streets, 
highways  and  bicycle  trails.  DOT  "s  rule 
requires  that  traffic  control  devices  on 
roads  in  which  federal  funds  were 
involved  be  in  substantial  conformance 
with  its  MUTCD.  In  effect,  the  MUTCD 
has  become  a  national  benchmark  for  all 
roads. 

In  the  early  1970s,  the  FHWA 
assumed  from  ANSI  responsibility  for 
publishing  the  MUTCD.  The  FHWA 
substantially  rewrites  the  MUTCD  every 
10  to  20  years,  and  amends  it  every  two 
to  three  years.  Until  the  Millennium 
Edition  was  published  in  December 
2000,  the  most  recent  edition  was  the 
1988  edition.  The  1988  edition 
consisted  of  10  parts,  including  Part  VI, 
"Standards  and  Guides  for  Traffic 
Controls  for  Street  and  Highway 
Construction,  Maintenance,  Utility,  and 
Incident  Management  Operations."  The 
FHWA  substantially  revised  and 
reissued  Part  VI  in  1993  (Revision  3). 
There  are  substantial  differences  both  in 
substance  and  format  between  Revision 
3  and  the  1971  MUTCD.  The  most 
recent  edition  of  the  MUTCD.  the 
Millennium  Edition  published  in 
December  2000.  contains  some 
substantive  changes  and  a  new,  easier  to 
use  format.  States  are  required  to  adopt 
the  Millennium  Edition  or  its  equivalent 
by  January  2003. 

Several  stakeholders  asked  OSHA  to 
update  subpart  G.  because  they  had  to 
meet  the  outdated  OSHA  requirements 
in  addition  to  the  DOT  rule.  They 
pointed  out  that  Revision  3  and  the 
Millenniiun  Edition  reflect  updated 
standards  and  technical  advances  based 


on  22  years  of  experience  in  work  zone 
traffic  control  design  and 
implementation,  as  well  as  human 
behavior  research  and  experience.  The 
National  Committee  on  Uniform  Traffic 
Control  Devices  ("NCUTCD"). 
consisting  of  various  national 
associations  and  organizations 
interested  in  highway  construction  or 
highway  safety,  including  the  American 
Road  and  Transportation  Builders 
Association,  the  Association  of 
American  Railroads,  the  American 
Automobile  Association,  the  National 
Association  of  Governor's  Highway 
Safety  Representatives,  and  the  National 
Safety  Council,  unanimously  resolved 
in  January  1999  to  request  that  OSHA 
adopt  Revision  3  in  place  of  the  1971 
MUTCD.  In  May  2000,  OSHA's 
Advisory  Committee  on  Construction 
Occupational  Safety  and  Health 
("ACCSH")  also  expressed  support  for 
adopting  a  more  recent  edition  of  the 
MUTCD  as  the  OSHA  standard  for  the 
construction  industry. 

OSHA  reviewed  the  differences 
between  the  1971  version.  Revision  3 
and  the  Millennium  Edition  and 
concluded  that  compliance  with  the 
more  recently  published  manuals  would 
provide  all  the  safety  benefits  (and 
more)  of  the  1971  version.  The 
differences  between  OSHA's  regulations 
that  reference  the  1971  MUTCD  and 
DOT'S  modem  regulations  create 
potential  industry  confusion  and 
inefficiency,  without  in  any  respect 
advancing  worker  safety.  Accordingly, 
in  an  interpretation  letter  dated  June  16, 
1999.  to  Cummins  Construction 
Company,  Inc..  we  stated  that  OSHA 
will  accept  compliance  with  Revision  3 
in  lieu  of  compliance  with  the  1971 
MUTCD  referenced  in  §  1926.200(g) 
through  its  de  minimis  pohcy. 

The  numerous  and  various  changes  to 
the  1971  MUTCD  reflected  in  Revision 
3  and  the  Millennium  Edition  stem  from 
over  20  additional  years  of  experience 
in  temporary  traffic  control  zone  design, 
technological  changes,  and 
contemporary  human  behavior  research 
and  experience.  Revision  3  and  the 
Millennium  Edition  provide  highway 
work  zone  plaimers  more 
comprehensive  guidance  and  greater 
flexibility  in  establishing  effective 
temporary  traffic  control  plans  based  on 
type  of  highway,  traffic  conditions, 
duration  of  project,  physical  constraints 
and  the  nature  of  the  construction 
activity.  Revision  3  and  the  Millermiiun 
Edition,  accordingly,  better  reflect 
current  practices  and  techniques  to  best 
ensure  highway  construction  worker 
safety  and  health. 

Accordingly,  OSHA  is  amending  the 
safety  and  health  regulations  for 
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construction  to  adopt  and  incorporate 
Revision  3  (and  the  option  to  comply 
with  the  Millermium  Edition),  instead  of 
the  1971  MUTCD.  and  to  make  certain 
editorial  changes.  The  amendment 
deletes  the  references  in  29  CFR 
§§  1926.200(g)(2)  and  1926.202  to  the 
1971  MUTCD  and  inserts  references  to 
Revision  3  (and  the  option  to  comply 
with  the  Millennium  Edition).  The 
amendment  clarifies  and  abbreviates  29 
CFR  §  1926.201(a).  by  simply  adopting 
the  requirements  of  Revision  3  (and  the 
option  to  comply  with  the  Millennium 
Edition)  with  regard  to  the  use  of 
flaggers.  The  amendment  also  makes 
certain  editorial  corrections,  replacing 
the  term  workers  for  the  term  workmen 
and  the  term  flaggers  for  the  term 
flagmen  in  29  CFR  1926.200(g)(2)  and 
1926.201(a). 

By  issuing  this  direct  final  rule, 
OSHA  is  responding  to  the  requirements 
of  the  Regulatory  Flexibility  Act  and 
Executive  Order  12866  that  agencies 
review  their  regulations  to  determine 
their  effectiveness  and  to  implement 
any  changes  indicated  by  the  review 
that  will  make  the  regulation  more 
flexible  and  efficient  for  stakeholders 
and  small  businesses  while  maintaining 
needed  protections  for  workers. 

Updating  OSHA's  rule  will  eliminate 
the  technical  anomaly  of  having  to  meet 
both  OSHA's  outdated  requirement  to 
comply  with  the  1971  version  and 
DOT'S  more  modem  requirements. 
Instead,  OSHA's  mle  will  require 
compliance  with  Revision  3  (or.  at  the 
option  of  the  employer,  the  Millenniiun 
edition).  In  addition  to  harmonizing 
OSHA's  requirements  with  those  of 
DOT.  the  new  rule's  additional  safety 
measures  (described  below)  will  be 
enforceable  as  OSHA  requirements. 
With  the  current  emphasis  on 
rebuilding  the  Nation's  highways  and 
improving  safety  in  work  zone  areas. 
OSHA's  update  is  particularly 
appropriate. 

rv.  Discussion  of  Changes 

Format  and  Style 

[Both  the  1971  MUTCD  and  Revision 
\  were  written  in  narrative  form  with 
•must/shall."  "should."  and  "may" 
sentences  indicating  mandatory 
requirements,  guidance,  and  options, 
respectively.  These  verbs  were  often 
intermixed  within  a  single  paragraph, 
leading  to  some  confusion.  In  the 
Millenniiun  Edition,  each  subsection  is 
organized  by  "standard."  "guidance." 
and  "options"  categories.  An  additional 
category,  titled  "support."  is  also 
included.  This  format  clarifies  what  is 
expected  of  employers  and  the  basis  for 
those  requirements.  Pursuant  to  the 


requirements  of  29  CFR  1926.31.  only 
the  mandatory  language  of  standards 
that  are  incorporated  through  reference 
are  adopted  as  OSHA  standards. 
Therefore,  the  siunmary  of  changes 
below  will  focus  primarily  on  the 
revisions  that  impose  new  requirements, 
or  modify  already  existing  requirements. 
The  siunmary  does  contain  short 
discussions  on  traffic  control  plans  and 
tapers  which,  while  not  required  by 
MUTCD,  reflect  industry  practice. 

The  1988  edition  of  the  MUTCD 
eliminated  the  term  "flagmen"  and 
"workmen"  and  replaced  them  with  the 
more  inclusive  "flaggers"  and 
"workers."  The  direct  final  mle  would 
amend  29  CFR  1926.200(g)(2), 
1926.201(a)  and  1926.203  to  be 
consistent  with  these  changes. 

In  the  Millennium  Edition,  the  FHWA 
also  changed  the  title  of  Part  6  fi-om 
"Standards  and  Guides  for  Traffic 
Controls  for  Street  and  Highway 
Construction.  Maintenance,  Utility,  and 
Incident  Management  Operations"  to 
"Temporary  Traffic  Control."  The  new 
title  is  more  succinct  and  more 
accurately  describes  the  contents  of  the 
section. 

Sections  6A  through  6B  (Introduction 
and  Fundamental  Principles) 

Revision  3  and  the  Millennium 
Edition  describe  an  overall  "guiding 
philosophy"  of  "fundamental 
principles"  for  good  temporary  traffic 
control,  which  is  not  explicitly  set  out 
in  Part  VI  of  the  1971  MUTCD. 
Although  these  principles  do  not 
formally  establish  new  requirements, 
they  provide  a  framework  for 
understanding  requirements  set  out  in 
the  remainder  of  Part  VI.  In  the 
corresponding  section,  the  1971  ANSI 
standard  required  that  all  temporary 
traffic  control  devices  be  removed  as 
soon  as  practical  when  they  are  no 
longer  needed.  Revision  3  downgraded 
this  requirement  to  a  recommendation. 
This  issue  was  revisited  during  the 
drafting  of  the  Millennium  Edition, 
which  once  again  requires  the  removal 
of  signs  when  they  are  no  longer 
needed.  The  Millennium  Edition 
requires  that  employers  remove 
temporary  traffic  control  devices  that 
are  no  longer  appropriate,  even  when 
the  work  is  only  suspended  for  a  short 
period  of  time. 

Section  6C  (Temporary  Traffic  Control 
Elements] 

The  1971  MUTCD  does  not  discuss 
traffic  control  plans  (TCPs).  which  are 
used  by  industry  to  describe  traffic 
controls  that  are  to  be  implemented  in 
moving  vehicle  and  pedestrian  traffic 
through  a  temporary  traffic  control  zone. 


Revision  3  emphasizes  the  importance 
of  TCPs  in  facilitating  safe  and  efficient 
traffic  flow.  Revision  3  recognizes  that 
different  TCPs  are  suitable  for  different 
projects  and  does  not  detail  specific 
requirements.  The  Millennium  Edition 
offers  exp^anded  guidance  and  options 
for  TCPs,  but  it  adds  no  requirements. 
In  both  Revision  3  and  the  Millennium 
Edition,  a  TCP  is  recommended  but  not 
required.  Revision  3  and  the 
Millennium  Edition  also  discuss  the 
"temporary  traffic  control  zone," 
comprised  of  several  areas  known  as  the 
"advance  warning  area,"  "transition 
area,"  "activity  area,"  and  "termination 
area."  In  addition.  Revision  3  and  the 
Millennium  Edition  explain  the  need  for 
differing  traffic  control  measures  in  each 
control  zone  area. 

The  1971  MUTCD  only  briefly 
describes  "tapers"  and  provides  a 
formula  for  calculating  the  appropriate 
taper  length.  However,  Revision  3 
defines  and  discusses  five  specific  types 
of  tapers  used  to  move  traffic  in  or  out 
of  the  normal  path  of  travel.  It  illustrates 
each  of  them,  and  sets  out  specific 
formulae  for  calculating  their 
appropriate  length.  In  all  three  editions, 
information  relating  to  tapers  is  limited 
to  guidance  and  contains  no  mandatory 
requirements.- 

All  versions  of  the  MUTCD  require 
the  coordination  of  traffic  movement, 
when  traffic  from  both  directions  must 
share  a  single  lane.  Revision  3  and  the 
Millennium  Edition  describe  five  means 
of  "alternate  one-way  traffic  control," 
adding  the  "Stop  or  Yield  Control 
Method"  to  the  methods  described  in 
the  1971  MUTCD.  The  "Stop  or  Yield 
Control  Method"  is  appropriate  for  a 
low-volume  two-lane  road  where  one 
side  is  closed  and  the  other  side  must 
serve  both  directions.  It  calls  for  a  stop 
or  yield  sign  to  be  installed  on  the  side 
that  is  closed.  The  approach  to  the  side 
that  is  not  closed  must  be  visible  to  the 
driver  who  must  yield  or  stop. 

Section  6D  (Pedestrian  and  Worker 
Safety) 

Revision  3  adds  a  lengthy  section,  not 
found  in  the  1971  MUTCD,  that 
provides  guidance  and  options  on 
pedestrian  and  worker  safety.  Under 
Revision  3.  the  key  elements  of  traffic 
control  management  that  should  be 
considered  in  any  procedure  for 
assuring  worker  safety  are  training, 
worker  clothing,  barriers,  speed 
reduction,  use  of  police,  lighting, 
special  devices,  public  information,  and 
road  closure.  Revision  3  recommends 
that  these  traffic  control  techniques  be 
applied  by  qualified  persons  exercising 
good  engineering  judgment.  The 
Millennium  Edition  makes  this 
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recommendation  a  requirement.  The 
Millennium  Edition  also  requires 
advance  notification  of  sidewalk 
closures. 

Section  6E  (Hand  Signaling  or  Flagger 
Control) 

Revision  3  and  the  Millennimn 
Edition  require  that  a  flagger  wear  an 
orange,  yellow,  or  "strong  yellow  green" 
(called  "yellow-green"  in  Millennium 
Edition)  vest,  shirt,  or  jacket,  instead  of 
em  "orange  vest  and/or  an  orange  cap," 
as  directed  in  the  1971  ANSI  standard. 
For  nighttime  work.  Revision  3  requires 
that  the  outer  garment  be  retro-reflective 
orange,  yellow,  white,  silver,  or  strong 
yellow-green,  or  a  fluorescent  version  of 
one  of  these  colors.  This  clothing  must 
be  designed  to  identify  clearly  the 
wearer  as  a  person,  and  the  clothing 
must  be  visible  through  the  full  range  of 
body  motions.  For  nighttime  work,  the 
Millenniiun  Edition  requires  that  the 
colors  noted  above  be  retro-reflective, 
but  does  not  mandate  that  the  clothing 
be  visible  through  the  full  range  of  body 
motions.  Both  Revision  3  and  the 
Millennium  Edition  allow  the  employer 
more  flexibility  in  selecting  colors. 


Under  the  1971  ANSI  standard,  the 
flagger  was  required  to  be  visible  to 
approaching  traffic  at  a  distance  that 
would  allow  a  motorist  to  respond 
appropriately.  Revision  3  and  the 
Millennium  Edition  contain  more 
specific  requirements.  Under  both 
versions,  flaggers  must  be  visible  at  a 
minimum  distance  of  1,000  feet.  In 
addition.  Revision  3  and  the 
Milleimium  Edition  list  training  in  "safe 
traffic  control  practices"  as  a  minimum 
flagger  qualification. 

Revision  3  and  the  Millennium 
Edition  depart  significantly  ft'om  the 
1971  ANSI  standard  by  requiring  that 
"Stop/Slow"  paddles,  not  flags,  be  the 
primary  hand-signaling  device.  The 
paddles  must  have  an  octagonal  shape 
on  a  rigid  handle,  and  be  at  least  18 
inches  wide  with  letters  at  least  six 
inches  high.  The  1971  ANSI  standard 
recommended  a  24-inch  width.  Revision 
3  and  the  Millennium  Edition  require 
that  paddles  be  retro-reflectorized  when 
used  at  night.  Flags  would  still  be 
allowed  in  emergency  situations  or  in 
low-speed  and/or  low-volume  locations. 
Revision  3  and  the  Milleimium  Edition 

Table  1 


differ  in  that  Revision  3's 
recommendations  for  flag  and  paddle 
signaling  practice  are  requirements  in 
the  Milleimium  Edition.  In  addition,  the 
Millennium  Edition  applies  several  new 
requirements  when  flagging  is  used.  The 
flagger's  free  arm  must  be  held  with  the 
palm  of  the  hand  above  shoulder  level 
toward  approaching  traffic  and  the 
flagger  must  motion  with  the  flagger's 
free  hand  for  road  users  to  proceed. 
These  requirements  were  guidance  in 
Revision  3,  and  options  ip  the  1971 
ANSI  standard. 

Section  6F  (Devices) 

Revision  3  and  the  Millennium 
Edition  reflect  numerous  differences  in 
the  design  and  use  of  various  traffic 
control  devices,  such  as  signs,  signals, 
cones,  barricades  and  markings,  used  in 
temporary  traffic  control  zones.  Several 
signs  OT  devices  are  described  that  are 
not  mentioned  in  Part  VI  of  the  1971 
ANSI  standard.  These  signs  and  devices, 
along  with  their  location  in  Revision  3 
and  the  Millennium  Edition,  can  be 
found  in  Table  1. 


New  signs  and  devices 


Portable  Changeable  Message  Signs 

Arrow  Displays  

High-level  Warning  Device  or  Rag  Tree 

Temporary  Raised  Islands  

Impact  Attenuators  

Portable  Bamers  

Temporary  Traffic  Signals 

Rumble  Strips 

Screens  

Opposing  Traffic  Lane  Divider 

Shoulder  Drop  Off  

Uneven  Lanes  

No  Center  Stripe  - 

Be  Prepared  to  Stop 

Detour  Marker  and  End  Detour 

Various  Other  Warning  Signs 


Revision  3 


6F-2  

6F-3 

6F-4  

6F-5h  

6F-8a  ^•••• 

6F-5g  and  8b 

6F-8C  

6F-8d  

6F-8e  

6F-8f 

6F-1b(19) 

6F-1b(20) 

6F-1b(21) 

VI-8C  sign  W20-7b 

6F-1c(4) 

V1-8a,  signs  W1-4bR,  W1-4cR,  W1-8,  W3- 

3.  W4-1  and  W4-3  and  V1-8b,  signs  W&- 

2a  and  W8-3a. 


Millennium  edition 


6F52. 

6F.53. 

6F.54. 

6F.63. 

6F.76. 

6F.75. 

6F.74. 

6F.78. 

6F.79. 

6F.64. 

eF.41. 

6F.42. 

6F.43. 

6F.15,  W3-1a. 

6F.15. 


The  dimensions,  shape,  legends  or  use  of  various  signs  have  changed.  Those  changes  are  reflected  in  Table  2. 

Table  2 


New  signs 


Turn  Off  2-Way   Radios  and  Cellular  Tele- 
phortes. 

Stop  Ahead  and  Yield  Ahead 

Road  Nanows  and  r^tarrow  Bridge 

Right  Lane  Ends 

Length  of  Wortt 

End  Road  Work 


Revision  3 


6F-1b<18a)  and  (18b) 


Vl-8a.  signs  W3-1a  and  W3-2a 
Vl-8a,  signs  W5-1  and  W5-2  .... 

Vl-«c.  sign  W9-1  

6F-1c(2) 

6F-1c(3) 


Millennium  edition 


6F.15,  W22-2. 

6F.15.  W3-1a  &  W3-2a. 
6F.15,  W5-1  &  W5-2. 
6F.15,  W9-1. 
6F.15,  G20-1. 
6F.15,  G20-2a. 


Also  Revision  3  and  the  Millennium  Edition  offer  expanded  options  for  the  color  of  temporary  traffic  control  signs.  Signs  tt»t  under  the  1971 
ANSI^t^S^Irt^  rSuiled  to^  orange  backgrouSS  may  ilow  have  fluorescent  red-orange  or  fkxirescent  yeltow-orange  backgrounds. 
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The  1971  ANSI  standard  required  that 
signs  in  rural  areas  be  posted  at  least 
five  feet  above  the  pavement;  signs  in 
urban  areas  were  required  to  be  at  least 
seven  feet  above  the  pavement.  Revision 
3  eliminated  the  distinction  between 
urban  and  rural  areas,  and  downgraded 
the  requirement  to  a  recommendation.  It 
recommended  that  signs  in  all  areas 
have  a  minimum  height  of  seven  feet.  In 
the  Millennium  Edition,  the  FHWA 
returned  to  the  1971  ANSI 
requirements.  The  Millennium  Edition 
also  introduced  the  requirement  that 
signs  and  sign  supports  be  crashworthy. 

The  Millennium  Edition  introduced 
and  clarified  mandatory  requirements 
for  the  design  of  the  following  signs: 
Weight  Limit,  Detour,  Road  (Street) 
Closed,  One  Lane  Road,  Lane(s)  Closed, 
Shoulder  Work.  Utility  Work,  signs  for 
blasting  areas.  Shoulder  Drop-Off,  Road 
Work  next  XX  KM  (Miles),  and  Portable 
Changeable  Message. 

The  dimensions,  color  or  use  of 
certain  channelizing  devices  have  also 
changed.  "Channelizing  devices" 
include  cones,  tubular  markers,  vertical 
panels,  drums,  barricades,  temporary 
raised  islands  and  barriers.  The  1971 
ANSI  standard  required  that  traffic 
cones  and  tubular  markers  be  at  least  18 
inches  in  height  and  that  the  cones  be 
predominantly  orange.  Revision  3  raised 
the  minimum  height  for  traffic  cOnes 
and  tubular  markers  to  28"  "when  they 
are  used  on  fi-eeways  and  other  high 
speed  highways,  on  all  highways  during 
nighttime,  or  whenever  more 
conspicuous  guidance  is  needed."  (6F— 
5b(l),  5c(l))  Revision  3  also  expanded 
the  color  options  for  cones  to  include 
fluorescent  red-orange  and  fluorescent 
yellow-orange.  The  Millennium  Edition 
maintained  these  requirements. 

Revision  3  and  the  Millennium 
Edition  require  that  vertical  panels  be  8 
to  12  inches  wide,  rather  than  the  6  to 
8  inches  required  by  the  1971  ANSI 
standard.  Under  Revision  3  and  the 
Millennium  Edition,  drums  must  be 
made  of  lightweight,  flexible  and 
deformable  materials,  at  least  36  inches 
in  height,  and  at  least  18  inches  in 
width.  Steel  drums  may  not  be  used. 
The  Millennium  Edition  adds  the 
requirement  that  each  drum  have  a 
uninimiim  of  two  orange  and  two  white 
stripes  with  the  top  stripe  being  orange. 
Revision  3  and  the  Millennium  Edition 
require  that  delineators  only  be  used  in 
combination  with  other  devices,  be 
white  or  yellow,  depending  on  which 
side  of  the  road  they  are  on,  and  be 
mounted  approximately  four  feet  above 
the  near  roadway  edge. 

The  1971  ANSI  standard  required 
warning  lights  to  be  moimted  at  least  36 
inches  high.  Revision  3  and  the 


Millennium  Edition  reduced  the 
minimum  height  to  30  inches  and 
introduced  new  requirements  for 
warning  lights.  Type  A  low  intensity 
flashing  warning  lights  and  Type  C 
steady-bum  warning  lights  must  be 
maintained  so  as  to  allow  a  nighttime 
visibility  of  3000  feet.  Type  B  high 
intensity  flashing  warning  lights  must 
be  visible  on  a  sunny  day  fifom  a 
distance  of  1000  feet. 

Revision  3  and  the  Millennium 
Edition  contain  an  additional 
requirement,  not  found  in  the  1971 
ANSI  standard,  that  requires  employers 
to  remove  channelizing  devices  that  are 
damaged  and  have  lost  a  significant 
amoimt  of  their  retro-reflectivity  and 
effectiveness.  Revision  3  and  the 
Millennium  Edition  also  specifically 
prohibit  placing  ballast  on  the  tops  of 
drums  or  using  heavy  objects  such  as 
rocks  or  chunks  of  concrete  as  barricade 
ballast. 

Revision  3  and  the  Millennium 
Edition  address  in  greater  detail  the 
appearance  and  use  of  pavement 
markings  and  devices  used  to  delineate 
vehicle  and  pedestrian  paths.  They 
require  that  after  completion  of  the 
project,  pavement  markings  be  properly 
obliterated  to  ensure  complete  removal 
and  a  minimum  of  pavement  scars. 
Whereas  Revision  3  requires  that  all 
temporary  broken-line  pavement 
markings  be  at  least  four  feet  long,  the 
Millennium  Edition  sets  the  minimum 
at  two  feet. 

Section  6G  (Temporary  Traffic  Control 
Zone  Activities) 

This  section,  not  found  in  the  1971 
ANSI  standard,  provides  information  on 
selecting  the  appropriate  applications 
and  modifications  for  a  temporary  traffic 
control  zone.  The  selection  depends  on 
three  primary  factors:  Work  duration, 
work  location,  and  highway  type. 
Section  6G  in  both  Revision  3  and  the 
Millennium  Edition  emphasizes  that  the 
specific  t)rpical  applications  described 
do  not  include  a  layout  for  every 
conceivable  work  situation  and  that 
typical  applications  should,  when 
necessary,  be  tailored  to  the  conditions 
of  a  particular  temporary  traffic  control 
zone. 

Among  the  specific  new  requirements 
in  Revision  3  and  the  Millennium 
Edition  are  the  following:  retro- 
reflective  and/or  illuminated  devices  in 
long  term  (more  than  three  days) 
stationary  temporary  traffic  control 
zones;  warning  devices  on  (or 
accompanying)  mobile  operations  that 
move  at  speeds  greater  than  20  mph; 
warning  sign  in  advance  of  certain 
closed  paved  shoulders;  a  transition 
area  containing  a  merging  taper  in 


advemce  of  a  lane  closure  on  a  multi- 
lane  road;  temporary  traffic  control 
devices  accompanying  traffic  barriers 
that  are  placed  immediately  adjacent  to 
the  traveled  way;  and  temporary  traffic 
barriers  or  channelizing  devices 
separating  opposing  traffic  on  a  two-way 
roadway  that  is  normally  divided. 

The  Millennium  Edition  includes 
several  additional  requirements  in 
Section  6G.  It  requires  the  use  of  retro- 
reflective  and/or  illuminated  devices  in 
intermediate-term  stationary  temporary 
traffic  control  zones.  A  zone  is 
considered  intermediate-term  if  it  is 
occupying  a  location  more  than  one 
daylight  period  up  to  three  days,  or  if 
there  is  nighttime  work  in  the  zone 
lasting  more  than  one  hour.  The 
Millennium  Edition  also  requires  a 
transition  area  containing  a  merging 
taper  when  one  lane  is  closed  on  a 
multi-lane  road.  When  only  the  left  lane 
on  undivided  roads  is  closed,  the 
merging  taper  must  use  channelizing 
devices  and  the  temporary  traffic  barrier 
must  be  placed  beyond  the  transition 
area  channelizing  devices  along  the 
centerline  and  the  adjacent  lane.  In 
addition,  when  a  directional  roadway  is 
closed,  inapplicable  WRONG  WAY 
signs  and  markings,  and  other  existing 
traffic  control  devices  at  intersections 
within  the  temporary  two-lane  two-way 
operations  section,  must  be  covered, 
removed,  or  obliterated. 

Revision  3  Section  6H  (Application  of 
Devices) 

Revision  3  and  the  Millennium 
Edition  provide  an  extensive  series  of 
diagrams  illustrating  "typical 
applications"  of  the  temporary  traffic 
control  requirements.  These 
illustrations  are  intended  as  practical 
guides  on  how  to  apply  all  the  factors 
discussed  in  other  chapters  and 
displayed  on  Figures  and  Tables 
throughout  Part  VI. 

Regulatory  Planning  and  Review 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

Relationship  to  Existing  DOT 
Regulations 

Through  this  rule,  OSHA  is  requiring 
that  traffic  control  signs,  signals, 
barricades  or  devices  conform  to 
Revision  3  or  Part  VI  of  the  Millennium 
Edition,  instead  of  the  ANSI  MUTCD. 
The  ANSI  MUTCD  was  issued  in  1971. 
In  1988  the  FHWA  substantially  revised 
and  reissued  the  MUTCD.  Since  that 
time,  FHWA  has  published  several 
updates,  including  a  1993  revision  to 
Part  VI— Revision  3.  In  December  2000, 
FHWA  published  a  Milleimium  Edition 
of  the  MUTCD  that  changed  the  format 
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and  revised  several  requirements. 
Employers  that  receive  Federal  highway 
funds  are  cxurently  required  to  comply 
with  Revision  3  and  have  up  until 
January  2003  to  bring  their  programs 
into  compliance  with  the  Millenniiun 
Edition. 

This  is  a  significant  regulatory  action 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  imder 
Executive  Order  12866.  OSHA  has 
determined  that  this  action  is  not  an 
economically  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866.  Revision  3  of  the  MUTCD 
adds  to  the  ANSI  requirements  some 
new,  alternative  traffic  control  devices 
and  expanded  provisions  and  guidance 
materials,  including  new  typical 
application  diagrams  that  incorporate 
technology  advances  in  traffic  control 
device  application.  Part  VI  of  the 
Millennium  Edition  includes  some 
alternative  traffic  control  devices  and 
only  a  very  limited  number  of  new  or 
changed  requirements.  However,  the 
activities  required  by  compliance  with 
either  Revision  3  or  the  Millenniiun 
Edition  would  not  be  new  or  a  departure 
from  current  practices  for  the  vast 
majority  of  work  sites.  All  of  these 
requirements  are  now  or  have  been  part 
of  DOT  regulations  that  cover  work- 
related  activities  on  many  public 
roadways. 

According  to  DOT  regulations,  the 
MUTCD  is  Ae  national  standard  for 
streets,  highways  and  bicycle  trails. 
While  OSHA's  de  minimus  policy  is 
applied  to  situations  in  which  there  is 
failure  to  comply  with  the  1971  ANSI 
MUTCD  when  there  is  compliance  with 
Revision  3,  this  action  will  reduce  any 
confusion  created  by  the  ciurent 
requirement  for  employers  to  comply 
both  with  the  1971  ANSI  MUTCD  and 
DOT'S  MUTCD. 

Percentage  of  Roads  Covered  Under 
OSHA's  Standard  Versus  the  DOT 
Standard 

The  majority  of  U.S.  roads  are 
currently  covered  by  DOT  regulations 
and  their  related  State  MUTCDs.  DOT 
regulations  cover  all  federal-aid 
highways,  which  carry  the  majority  of 
traffic.  Morever,  many  states  extend 
MUTCD  coverage  to  non-federal-aid  and 
private  roads.  Thus,  the  requirements 
imposed  by  this  OSHA  direct  final  rule 
will  be  new  only  for  the  small 
percentage  of  the  work  that  is  not 
directly  regulated  by  DOT  or  state 
transportation  agencies. 

Federal-Aid  Highways 

Employers  must  comply  with  the 
MUTCD  for  all  construction  work  on  all 
federal-aid  highways.  Although  federal- 


aid  highways  constitute  a  minority  of  all 
public  highways  as  measured  by  length, 
these  highways  carry  the  great  majority 
of  traffic.  According  to  OSHA's  analysis. 
84  percent  of  vehicle-miles  are  driven 
on  federal-aid  highways  (see  Table  1). 
Though  not  a  perfect  measure,  vehicular 
use  corresponds  more  directly  than 
length  of  road  to  the  need  for 
construction,  repair,  and  other  work 
activities  addressed  by  the  MUTCD. 
This  suggests  that  most  construction 
and  repair  activities  occur  on  federal-aid 
highways.  Conforming  to  the  standards 
of  the  MUTCD  during  these  work 
activities  is  a  clear  requirement  of  - 
receiving  federal  highway  funds  and  is 
therefore  regulated  by  DOT. 

State,  Local,  County  and  Municipal 
Roads  (Not  Receiving  Federal  Aid) 

The  available  data  suggest  that  most 
non-federal-aid  roads  are  required  to 
comply  with  the  MUTCD.  Many  states 
choose  to  regulate  public  roadways  that 
are  not  federal-aid  highways  and 
thereby  extend  the  coverage  of  the 
MUTCD.  For  example,  OSHA  reviewed 
the  practices  of  nine  states  (Alabama, 
Arkansas,  Colorado,  Connecticut. 
Delaware,  Kentucky,  Michigan,  North 
Carolina,  and  Texas),  which  include  23 
percent  of  all  U.S.  public  roads.  In 
conducting  this  review,  OSHA  foimd 
that  eight  of  the  states  require  MUTCD 
standaurds  on  all  state  roads,  while  the 
ninth  state  requires  MUTCD  standards 
on  state  roads  if  the  state  contracts  the 
work  to  be  done.  Five  of  these  states 
also  require  that  MUTCD  standards  be 
met  on  all  county  and  mimicipal  roads. 
For  the  sample  of  nine  states,  individual 
state  coverage  of  public  roads  by  state 
MUTCDs  ranges  from  12  percent  to  100 
percent  (see  Table  2).  OSHA  found  that, 
on  average.  MUTCD  coverage  of  all 
public  roads  in  these  nine  states  is  84 
percent.  (OSHA  computed  the  average 
across  the  nine  states  by  weighting  by 
total  highway  miles.) 

Private  Roads 

OSHA  also  examined  MUTCD 
coverage  of  private  roads.  Although  data 
on  the  extent  of  private  roads  is  very 
limited,  the  best  available  information 
indicates  that  about  20  percent  of  the 
total  mileage  is  accounted  for  by  private 
roads  (see  Table  2).  Some  of  these 
private  roads  are  covered  by  State 
MUTCD  standards.  Of  the  nine  states 
examined  by  CJSHA.  one  state  included 
private  roads  under  the  MUTCD 
standards  if  the  state  enforced  traffic 
laws  on  these  roads  (e.g..  roads  in  gated 
commimities).  Another  state  extended 
MUTCD  standards  to  private  roads  if  the 
state  was  involved  in  road  design  or 
approval.  A  third  state  deferred 


coverage  to  municipal  ordinances, 
which  may  require  meeting  MUTCD 
standards  on  private  roads.  Thus, 
although  it  is  clear  that  some  local 
governments  extend  coverage  to  private 
roads,  no  data  are  available  to  specify 
with  precision  the  extent  to  which  this 
is  the  case. 

Additional  Incentives  To  Comply  With 
the  MUTCD 

The  estimates  of  the  percentage  of 
roads  and  highways  covered  by  the 
MUTCD  presented  above  are 
conservative.  States,  localities  and  their 
contractors  have  additional  incentives 
to  comply  with  the  MUTCD  when  it  is 
not  required.  OSHA  policy  reinforces 
these  incentives  because  OSHA  does  not 
enforce  compliance  with  the  ANSI 
MUTCD  when  there  is  compliance  with 
Revision  3. 

Under  23  USC  §  402(a),  states  must 
have  highway  safety  programs  that  are 
approved  by  the  Secretary  of 
Transportation.  The  Secretary  is 
directed  to  promulgate  guidelines  for 
establishing  these  programs.  Those 
guidelines  state,  inter  alia,  that 
programs  "should"  conform  with  the 
MUTCD.  DOT  does  not  have  the 
authority  to  require  compliance  with  the 
MUTCD  on  roads  that  do  not  receive 
federal  aid,  but  recommends  it.  In  light 
of  this,  and  the  statement  that  the 
MUTCD  is  "the  national  standard  for  all 
traffic  control  devices"  (23  CFR 
§  655.603(a)),  the  MUTCD  has  become 
the  standard  of  care  for  litigation 
purposes.  Thus,  when  a  state  or  local 
govenunent  engages  in  a  road 
construction  project,  it  should  be 
exercising  the  reasonable  standard  of 
care  (i.e.  compliance  with  a  recent 
ediUon  of  the  MUTCD).  If  it  is  not,  it 
could  face  substantial  liability  if  the 
construction  on  its  roads  is  a 
contributing  factor  in  an  accident.  While 
compliance  with  the  MUTCD  does  not 
insulate  a  state  or  locality  from  Uability, 
it  significantly  reduces  its  exposure. 
Moreover,  many  of  the  contractors 
who  conduct  work  on  covered  roads  are 
likely  to  conduct  work  on  non-covered 
roads.  In  the  interest  of  efficiency, 
thesecontractors  are  likely  to 
consistently  apply  the  current  version  of 
the  MUTCD  to  all  work,  rather  than 
switch  back  to  the  ANSI  version  for  a 
small  percentage  of  their  overall 
business. 

Finally,  as  is  discussed  below,  signs 
and  devices  meeting  1993  specifications 
are  often  less  expensive  than  signs 
meeting  1971  ANSI  specifications.  This 
has  provided  contractors  involved  in 
road  construction  and  repair  operations 
with  a  natural  incentive  to  replace  old 
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md  worn  signs  with  signs  meeting  the 
more  up-to-date  standard. 

Costs  Associated  With  the  DOT 
Standard 

DOT  has  consistently  found  that  their 
revisions  to  the  MUTCD  as  a  whole  and 
|o  its  various  parts  have  not  given  rise 
to  new  annual  costs  of  compliance  that 
are  significant  within  the  meaning  of 
that  term  as  used  in  Executive  Order 
12866.  The  Federal  Register  Notice 
(December  10,  1993)  on  the  final 
amendment  to  the  Manual  on  Uniform 
Traffic  Control  Devices  (MUTCD);  Work 
Zone  Traffic  Control  states: 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  As  previously  discussed  in 
the  above  sections  on  "Changed 
Standards"  and  "New  Devices,"  this 
revision  of  Part  VI  adds  some  new, 
alternative  traffic  control  devices,  and 
only  a  very  limited  number  of  new  or 
Ichanged  requirements.  Most  of  the 
changes  included  in  this  version  of  part 
|VI  are  expanded  guidance  materials, 
including  many  new  Typical 
Application  Diagrams.  The  FHWA 
expects  that  application  uniformity' will 
improve  at  virtually  no  additional 
expense  to  public  agencies  or  the 
motoring  public.  Therefore,  based  on 
this  analysis  a  full  regulatory  evaluation 
is  not  required. 

The  Federal  Register  Notice 
(December  18,  2000)  on  the  final 
amendment  to  the  Manual  on  Uniform 
Traffic  Control  Devices  for  Streets  and 
Highways  (MUTCD)  states: 
I    The  FHWA  has  determined  that  this 
^action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal.  Most  of  the  changes  in  this 
final  rule  provide  additional  guidance, 
clarification,  and  optional  applications 
for  traffic  control  devices.  The  FWHA 
believes  that  the  uniform  application  of 
traffic  control  devices  will  greatiy 
improve  the  traffic  operations  efficiency 
and  the  safety  of  roadways  at  little 
additional  expense  to  public  agencies  or 
the  monitoring  public.  Therefore,  a  full 
regulatory  evaluation  is  not  required. 

Moreover.  OSHA  has  conducted 
detailed  comparisons  of  the  various 
versions  of  the  MUTCD.  The  OSHA 
comparative  analysis  indicates  that  the 
majority  of  changes  to  the  1971  version 
offered  increased  flexibility,  were 


advisory  in  natiue,  or  changed 
mandatory  requirements  to  non- 
mandatory  provisions.  Table  3 
summarizes  the  differences  between  the 
1971  ANSI  MUTCD  and  the  1993 
Revision  that  either  potentially  increase 
costs  or  lead  to  increased  flexibility.  In 
cases  of  increased  flexibility  and 
changes  to  non-mandatory  provisions,  it 
is  likely  that  the  effect  will  be  to 
decrease  the  costs  of  compliance. 

In  a  few  instances,  however,  the  1993 
Revision  mandated  sign  or  device 
changes  that  could  lead  to  cost  increases 
because  contractors  would  need  to 
purchase  new  signs  for  some  projects. 
Table  4  summarizes  these  cases,  which 
include  specifications  for  stop/slow 
paddles,  no  parking  signs,  "road 
narrows"  and  other  warnings,  and 
reflective  traffic  drums.  The  table  lists 
the  changes  in  specifications  as  well  as 
presents  prices  for  the  1971  versus  the 
1993  version  of  the  sign  or  device. 
Excluded  from  Table  4  are  "approach 
warning  signs,"  which  are  additional 
signs  required  by  the  1993  MUTCD  in 
highly  vulnerable  areas. 

For  stop/slow  paddles,  the  more 
recent  MUTCD  version  of  sign  (18"  by 
18")  is  less  expensive  than  the  older, 
ANSI  version  (24"  by  24"),  with  vendors 
reporting  a  price  difference  of  $31.50 
per  sign.  No  parking  signs  that  include 
the  international  "no  parking"  symbol 
(as  required  in  the  1993  MUTCD)  but  do 
not  include  a  legend  are  only  $0.80 
more  than  the  older  ANSI  version  of  the 
signs  containing  only  a  legend  (the  1993 
MUTCD  does  not  require  a  legend).  For 
"road  narrows"  and  other  warning 
signs,  the  MUTCD  version  (36"  by  36") 
is  $31  more  than  the  ANSI-specification 
in  the  most  direct  comparison  that 
OSHA  identified  ($90.  as  compared  to 
$59).  One  vendor,  however,  sold  a 
version  of  the  new  sign  using  an 
alternative  metal  for  less  than  $47. 
Regarding  reflective  traffic  drums,  one 
vendor  reported  that  reflective  55-gallon 
metal  drums  (1971  ANSI  standard)  are 
no  longer  produced.  When  they  were 
last  available  they  sold  for  $45  to  $60 
each.  A  reflective  traffic  drum  meeting 
the  MUTCD  standard  is  $68. 

To  summarize,  prices  for  signs 
meeting  1993  MUTCD  specifications  are 
not  significantly  higher  than  prices  for 
signs  meeting  1971  ANSI  specifications; 
in  fact,  the  prices  are  often  lower. 
Moreover,  for  devices  such  as  reflective 
traffic  drums,  it  is  not  even  possible  to 
replace  old  and  worn  items  with  items 
meeting  1971  standards.  This  suggests 
that  contractors  involved  in  road 
construction  and  repair  operations  have 
had  an  incentive  to  update  to  1993 
specifications  as  their  equipment  has 
worn  out.  The  primary  effect  of  the 


OSHA  standard,  will  be  to  speed  the 
process  of  switching  to  1993 
specifications  for  contractors  who  have 
not  already  chosen  to  switch. 

To  further  gauge  the  potential  burden 
of  updating  to  1993  MUTCD 
specifications,  OSHA  examined  the 
forty-four  colored  illustrations  of  the 
different  types  of  typical  highway 
construction  workzones  presented  in 
Sections  60  through  6H  of  the  1993 
MUTCD.  The  majority  of  examples  of 
workzones  presented  in  the  MUTCD 
represent  situations  that  are  currently 
covered  by  DOT  regulations,  and  would 
not  be  affected  by  the  OSHA  standard. 
However,  OSHA  was  able  to  identify 
three  examples  of  situations  that  may 
not  fall  imder  DOT  regulations,  but 
would  be  included  in  the  scope  of  the 
OSHA  standard. 

The  first  example  examined  was  a 
"Lane  closure  on  minor  street." 
illustrated  by  Figure  TA-18  (see  page 
142-3  of  the  MUTCD).  In  this  example, 
compliance  with  the  1993  MUTCD 
would  require  no  changes. 
Requirements  would  be  met  using  signs 
and  devices  meeting  the  1971  ANSI 
specifications.  Consequently,  no 
incremental  costs  would  be  attributable 
to  compliance  with  the  1993  MUTCD. 

The  second  example  examined  was  a 
"Lane  closure  for  on6  lane-two  way 
traffic  control,"  illustrated  by  Figure 
TA-10  (see  page  126-7  of  the  MUTCD). 
In  this  setting,  compliance  with  the 
1993  MUTCD  is  achieved  by  adding  two 
flagger  signs  and  four  advance  warning 
signs  (two  "Right  [Left]  Lane  Closed 
Ahead"  and  two  "Road  Construction 
XXX  Ft")  to  the  1971  ANSI  requirement. 
In  addition,  two  flagger  hand  signaling 
devices  (sign  paddles)  meeting  the  1993 
dimensions  (24"  by  24")  are  needed.  A 
Flagger  sign  can  be  purchased  for  about 
$34,  while  the  "Right  [Left]  Lane  Closed 
Ahead"  and  "Road  Construction  XXX 
Ft"  signs  can  be  purchased  for  about 
$47  each.  The  two  sign  paddles  are 
$67.  1  Thus,  compliance  with  the  1993 
MUTCD  would  involved  a  one-time 
expenditure  of  $323. 

Finally,  OSHA  examined  a  third 
situation,  "Lane  closure  on  low-volume 
two-lane  road,  illustrated  by  Figure  TA- 
11  (see  page  128-9  of  the  MUTCD).  It  is 
important  to  note  that  this  situation 
would  likely  apply  to  a  county  or  state 
road,  and  most  states  already  extend  the 
coverage  of  the  MUTCD  in  this  setting 
(see  OSHA  review  of  9  states  presented 
below).  Here,  compUance  with  the  1993 
MUTCD  is  achieved  through  the  use  of 
two  "Right  [Left]  Lane  Closed  Ahead" 
and  two  "Road  Construction  XXX  Ft") 


>  Prices  are  from  Newman  Signs  (http:// 
www.newmansigns.coni/) 
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to  the  1971  ANSI  requirement,  which 
can  be  purchased  for  about  $47  each.^ 
In  addition,  one  advance  warning  sign 
with  the  international  symbol  for 
"yield"  is  needed.  These  can  be 
purchased  for  roughly  $100.^  Thus, 
compliance  with  the  1993  MUTCD 
would  involved  a  one-time  expenditiu« 
of  $288.  If  it  is  assumed  that  contractor 
chooses  to  use  20  drums  instead  of  20 
cones,  this  would  involve  an  one-time 
additional  expenditure  of  $1,360, 
increasing  compliance  costs  to  $1,648. 
In  Slim,  DOT  has  consistently  found 
that  changes  and  revisions  to  the 
MUTCD  do  not  lead  to  significant 
compliance  costs.  OSHA's  comparative 
assessment  of  the  1971  ANSI 
requirements  and  the  1993  MUTCD 
tends  to  support  DOT's  findings. 
Because  the  OSHA  regulation  applies 
the  MUTCD  as  developed  by  DOT,  the 
costs  of  compliance  with  the  OSHA 
regulation  will  be  insignificant  as  well. 

Costs  Attributable  to  the  OSHA 
Standard 

The  analysis  discussed  above 
indicates  that  the  costs  of  compliance 
for  OSHA's  proposed  action  will  not  be 
significant  under  Executive  Order 
12866.  As  DOT  has  estimated,  the  costs 
associated  with  the  various  versions  of 
the  MUTCD  and  its  revisions  are  small. 
OSHA's  comparative  jmalysis  of  the 
1971  ANSI  and  1993  MUTCD  supports 
DOT'S  estimates.  In  addition,  the 
overwhelming  majority  of  public  roads 
are  already  covered  by  DOT  regulations 
and  then-  related  State  MUTCDs.  As 
discussed  above,  OSHA  estimated  that 
more  than  80  percent  of  work  performed 
on  U.S.  roads  is  covered  DOT 
regulations  and  their  related  State 
MUTCDs.  Due  to  the  extension  of 
MUTCD  requirements  to  non-federal-aid 
and  private  roads  as  well  as  additional 
incentives  to  comply  with  the  MUTCD 
in  situations  where  compliance  is  not 
mandatory,  the  percentage  of  work 
already  covered  is  likely  to  be  much 
higher  than  80  percent.  The  costs  of 
compliance  for  those  directly  regulated 
by  OSHA  will,  therefore,  be 


substantially  lower  than  those  estimated 
for  compliance  with  DOT  regulations. 

The  differences  between  OSHA's 
current  regulations  that  reference  the 
ANSI  MUTCD  and  DOT's  regulations 
create  potential  industry  confusion  and 
inefficiency.  OSHA's  comparative 
analysis  of  the  1971  ANSI  and  1993 
MUTCD  indicated  that  the  majority  of 
changes  offered  increased  flexibility, 
were  advisory  in  nature,  or  dianged 
mandatory  requirements  to  non- 
mandatory  provisions.  Since  the  costs  of 
the  proposed  action  are  so  minimal,  it 
is  possible  that  they  will  be  completely 
offset  by  eliminating  the  inefficiency 
associated  with  inconsistent  OSHA  and 
DOT  regulations  as  well  the  direct  cost 
savings  from  enhanced  flexibility  and 
changes  to  non-mandatory  provisions 
embodied  in  the  1993  MUTCD. 

Technological  and  Economic  Feasibility 

The  MUTCD  is  a  standard  that  has 
been  routinely  updated  for  decades  by 
DOT  and  in  fact  predates  the  federal 
highway  program.  The  process  used  to 
update  this  standard  is  for  DOT  to  work 
with  state  highway  officials,  who 
provide  federal  officials  with 
information  on  the  evolving  natiue  of 
traffic  control  devices  and  industry 
practices.  The  federal  role  consists 
primarily  of  compiling  this  evolving  set 
of  practices  and  devices  into  a  national 
manual— the  MUTCD— that  includes 
standards,  guidance,  and  options.  As 
noted  by  a  DOT  official."  the  MUTCD 
essentially  codifies  current  industry 
practice.  Thus,  most  potentially  affected 
parties — local  governments,  highway 
and  utility  contractors,  and  others — 
already  apply  the  MUTCD,  which 
clearly  demonstrates  that  doing  so  is 
both  technologically  and  economically 
feasible. 

Regulatory  Flexibility  Screening 
Analysis 

In  order  to  determine  whether  a 
regulatory  flexibility  analysis  is  required 
imder  the  Regulatory  Flexibility  Act. 
OSHA  has  evaluated  the  potential 
economic  impacts  of  this  action  on 


small  entities.  Table  5  presents  the  data 
used  in  this  analysis  to  determine 
whether  this  regulation  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  this  analysis.  OSHA  used  the  Small 
Business  Administration  (SBA)  Small 
Business  Size  Standard  and  defined  a 
small  firm  as  a  firm  with  $27.5  miUion 
or  less  in  annual  receipts. 

OSHA  guidelines  for  determining  the 
need  for  regidatory  flexibility  analysis 
require  determining  the  regulatory  costs 
as  a  percentage  of  the  revenues  and 
profits  of  smdl  entities.  The  analysis 
presented  here  is  in  most  respects  a 
worst  case  analysis.  OSHA  examined 
the  situation  of  a  small  firm  with  less 
than  20  employees  all  of  whose 
employees  work  on  projects  not 
previously  covered  by  Revision  3  or  the 
Milleniimi  Edition.  OSHA  further 
assumed  that  the  firm  previously 
complied  only  with  the  existing  OSHA 
rule  (1971  ANSI  MUTCD).  OSHA 
derived  estimates  of  the  profits  and 
revenues  per  firm  for  establishments 
with  fewer  than  20  employees  for 
"Highway  and  Street  Construction"  (SIC 
1611)  iising  data  from  Census  and  Dim 
and  Bradstreet.  Compliance  costs  were 
estimated  using  the  diird  situation 
examined  under  Costs  Associated  with 
the  DOT  Standard  ("Lane  closure  on 
low-voliune  two-lane  road")  and 
assuming  the  worst-case  scenario,  where 
compliance  costs  were  $1 ,648.  This 
value  served  as  OSHA's  estimate  for 
upper-boimd  complismce  costs  per 
construction  crew.  OSHA  assumed  that 
a  highway  construction  crew  consists  of 
four  employees  and  computed  an 
estimate  of  average  total  cost  of  the 
regulation  per  establishment  of  $2,161. 
Annualized  compliance  costs  were  $308 
per  establishments  for  small  entities, 
amounting  to  0.03  percent  of  revenue 
and  0.85  percent  of  profit.  Based  on  this 
worst-case  evaluation,  OSHA  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  , 


Table  1.— Federal  Aid  Highway  Length,  Une-Miles  and  Vehicle-Miles 


System 


Interstate  Highways  

Other  National  Highways 

Total  National  Highways 
Other  Federal-Aid 


Length  of  roadway 
(Miles) ' 


46,564 
113.995 


160,559 


797,783 


Lane-Miles  ^ 


208.649 
333,355 


542,004 


1.719.703 


Annual  Vehicle- 
Miles  ^ 


648.124 
546.028 


1,194,152 


1.093,975 


'  Prices  are  from  Newman  Signs  (http:// 
www.newmansigns.com/) 


1  Prices  are  bom  Newman  Signs  (http:// 
www.newmansigns.com/) 


«  Personal  communication  between  Rudolph 
Umbs,  Federal  Highway  Administration,  and  )ohn 
Dubeig.  TechLaw,  December  12,  2000. 
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Table  1.— Federal  Aid  Highway  Length,  Lane-Miles  and  Vehicle-Miles— Continued 


System 


Total  Federal-Aid  Highways 

Non  Federal-Highways  

Total  Highways •, 

Federal-Aid  as  a  Percent  of  Total  

^  FHWA,  Highway  Statistics:  1999,  Section  V,  Table  HM-16 
2FHWA.  Highway  Statistics:  1999.  Section  V,  Table  HM-48 
3  FHWA.  Highway  Statistics:  1999,  Section  V.  Table  VM-3 


Length  of  roadway 
(Miles) ' 


958,342 


2.973,673 


3,932,015 


24% 


Lane-Miles^ 


2,261,707 


5,947.348 


8.209.055 


28% 


Annual  Vehicle- 
Miles  ^ 


2.288.127 


420.201 


2,708,328 


84% 


HLUNG  COOE  4S10-26-P 


\ 


•_A l\T^l      i5^      XT«      fyn  /XM^^A, 


A««*:i    1  c     onno  /Dill 


r%t*     <kn 


rl      17  t%m  1 1  o  f  1  r\T>  o 


iRini 


18100 


Federal  Register /Vol.  67,  No.  72 /Monday.  April  15,  2002 /Rules  and  Regulations 


CO 


•  "3 
S  t 

I 

S 
u 


1  I 

1=  s 


I    '2 

> 
_   o 

I    " 


ee 


^ 


^ 

s 


NO 


o 


On 

Ot 

00 

00 

O 

n 

—a 

1^ 

o 

% 

rr 

00 

•* 

r< 

ri 

O 

o 

V 

o« 

00 

§ 

1 

^ 

^ 

oo 

oo 

§ 

5 

o 

«ft 

o 

o 

oo 

r*^ 

o 

o" 

»n 

9> 

00 

n 

<N 

n 

ee 

o 

r* 


u 

'S 


I 


e2 


|2 


3 
O 

u 


I 


M   o\   o 

Os    NO 

rj.  CM 


—    NO 


o 


NO 

NO 

o 

;K 

NO^ 

o 

00 

00 

«n 

1^ 

00 

5. 

o 

00 

5 

CM 

M 


5 

NO 

? 


OO 

CN 

<N 

^ 

S 


u 

e 

< 


u 

e 

< 


vO 


\o  —  r* 

^  c->  — 

r^  O  r- 

*     •  • 

\0  9^  f^ 


«n 

o* 

en   «n  o> 

*n    m  NO 

1^   — >  ©> 

cnT  no 


00 

1^ 


NO 


^ 


On 


^    ^    S 

irT   00 


I 


I 

u 


i    ^    I 
S    (^   S 

ON   3   On 


V 


Federal  Register / Vol.  67,  No.  72 /Monday,  April  15,  2002 /Rules  and  Regulations 18101 


i 


I 

0 

2 


> 

■s 


<o 


i 

i 

I 


-a 


a 
5 

E 
& 


I 

§ 


a 

a 


I        ae 

II 


Ill 

I      =      i 
•s     s     1 


§      1      s 
u     !i     1 


I 

.M  O 

"m  o 

5  I 

o  s 

tf  s 

?  1 

i  I 

I  I 

^  P 

P  £ 

»  « 

u 

E 

I 

••  *> 

o  eo 

*"  I 

—  o 


I 

'u 


s 


a 
S 


■g 

p 
» 
u 

E 
s 


o 
e 

00 
I 

"5 

ea 

e 
o 


p 


s 

o 


p 
u 


S      if 


£ 

■o 

9 


V 

u 


I  I 


s     S     o 


o 
u. 


i    i 

i  I 


I  i 
i   I 


I 

u 

i  & 

3  i 

p  = 

•8  -S 

eo  € 

I  t 

^  I 


CA 


1 

I 

c 

& 
.2 


a 

e 


g 


£ 


S 

u 

e 
ae 


•o 
1 


t 

^ 

g 

^ 

-1 

Q 

^ 
R 

J 

M 

M 

t 

1 

1 

■o 

e 

xl 

s 

i3 

T 
u 


•8 


l! 

■a 


9       =5 


o 
•5 
8 

1 

& 


W 


o 


n 


> 

s 

a. 
w 


a* 

E 

M 

£ 


3 

*^ 
°oa 

e 
o 

Urn 
O 

•S 

M 

S 

8 


S 

b 

& 


& 

■K 

o 


2       2 
p 
u 
u 

9 

> 

■s 

c 

M  M 

I     ^ 

!  I 

I      « 


X 
a. 


'S  -JS  M 


I 
u 

<o 


u 

'3 
O 


> 

-8 


I  i 

I    =    g 

JS         &        Z 


o. 

9 


I     1    .¥ 


^ 


s- 
p 


s 


u 

p. 


<p 


S        "9 


18102  Federal  Register /Vol.  67,  No.  72 /Monday.  April  15.  2002 /Rules  and  Regulations 


o 

I 


Q 
P 


I 


I 


w 


•s 


■a  r 


f  8 

>  r 

I 

1 1 

f  1 

1 

Ik  5 


e 
o 

a 

9 

> 


w 

E 

•o 
O 


£  o  I 

^  fe  ? 

I  I  & 

1 1 1 

i  I  I 

^  I  I 


s 


i 

< 


I 

in 


e 

w 

i 

i 

s 


E 


5  a 


^   E 

2 

E 


I 


%  i  ^ 

^^  ^^  ^ 

^  ^  k 

S  S  X 

b  &  & 

«  «n  tn 

>_'  S^  Vi' 

7  f  7 

2  S  S 


8  ^ 

a  ^ 

I  1 

I  - 

I  I 

>  M 


I 


I 

3 


7 

-a 
§ 

"Si 

I 


I 


I  i 


?   . 

*       X 

I 

1 1 

i  i 


I  t 


X  Z 

r4   _ 


I 


o 

.2 
■8 

•o 

a 


I 


& 


I   •= 


o 
•o 

s 

E 


o 
e 


u 

i 

j: 
U 


e 
o 

1 

"3 

? 
1 


■S 

X 

* 

oe 

X 

^       .2? 

I  I 


.2 

E 


1 

s 

u 


eo 


■S 
o 


o 
u 

e 

i 


eo 


u 

e 
eo 


.1 

M 

« 

i 

s 


•8 

6 

'i 

O 


1 

i 


8> 


eo 


•c 
oa 


1 
9 

u 

o 

s 

E 
O 


a 

a 
u 

E 

£ 

S 


.2 
u 

3 

u 

of 


f 

■  • 

s 

^ 

eo 
-R 

« 

E 

u 

ft" 

-Si 


o 
•3 


8 

3 

7 


•c 

3 
f 

J 

O 

e 


E 

^^ 

-a' 

e 
o 

a 

E 


> 


I 


I 


§ 

a 
1 


^  IS' 

I  I 

5  1 

7 


7  - 


7 

"a. 

I 

I 


o 

s 

7 


S 

I 
I 


1  I 

i  J. 


e  -s.  c  a  a  c s 


18104  Federal  Register /Vol.  67,  No.  72 /Monday.  April  15.  2002 /Rules  and  Regulations 


o 


! 


& 


^      1 


S 

< 
iS 

I 


s 

I 


3 

■J 


o 
e 


I 

3 
I 


> 

-a 


w.         ■=         <S 


S     :i     -     I    I     I 


■I    1    i 


I   I 


11  I   I 


a 


I 


I  s 


!  i 

I    5 


I 


9 

S 

1 

» 


f      "5      ^ 

I       I      I 

SB        i=        O 


Federal  Register /Vol.  67.  No.  72 /Monday,  April  15.  2002 /Rules  and  Regulations 


18105 


\ 


1^ 


■e    •! 


g  = 


I 
eo 


I 

M  — 

I        § 
§       I 


^       o 


I 

o 
E 


T3 

s 


3 

eo 
w 


I    I 


I 


8 

<§ 


zi 


I 


1     § 


*      7 

00 

s 


3 

o 
f 

CO 


g 

o 

e 
3 


I 

00 

a. 

S 
CO 

o 
Z 


u 

T 

at 

s 

s 

w 


I 


I 

I 

E 
u 


> 
a 

s 

M  J" 


i 


Z    1 

M      S      J3      .£ 


I 

00 

eo 

e 

s 

u 
u 

s 

f- 


I 


^        •* 
^        ^ 


e 

eo 
S 


-8 

o 
of 


o 
of 


I 


fe 

o 

I 


w 

3 

o 


i 


s 

01 

s 

u 

it 

1 


I 

(1. 


g 

7 

§ 
g 

3 

f 

O 

E 


o 

O 


.fi 

S 

00 


CO         ■«         •= 

3 
& 


g 

E 


e 
o 


S 


s 
s 

> 

°s 
f 


e 
o 


181Q6 


Federal  Register / Vol.  67.  No.  72 /Monday,  April  15.  2002 /Rules  and  Regulations 


& 


I  I  ^ 

I  I  ^ 

lit' 

1 


I      3       I 


3 


D 
U 


> 

I 


I- 
o 

9 


Q.         — 


I 

> 


> 

W 

•9 


s 

I 

E 


I 

.A 
O 

a 

I 


§    1 


e 

s 


s 


I 

.s 


1 
§ 


5 

-& 


^ 


1 

I 

4 


{ 


o 
> 


1 

« 

JSf 

u 

> 
a 
e 
o 

'8 


i 

r 
I 
r 

I 

i 
I 


s 


I 

a 


1 


z 

e 


t      1 


I       I       ^ 

I  1  I  i  = 
^  ^  I 


8-      ^     ^ 

i   I   i   «  I    I 


Federal  Register /Vol.  67,  No.  72 /Monday,  April  15,  2002 /Rules  and  Regulations 


18107 


SP 


a 

a    I 

a 


T3 


!  .8 

S  - 

1  i 

§  s 

S  u 


e 
o 
e 


■50* 
I       f      2 

1   I   I 


I  I  i 


s 

1 


4 


I 


1^1 

si 

»    I    I 
2  i   ^ 


I 

1 


I 


r  I 


i 

00 

8. 


I 

is 


I 


it 

S 

e 

M 

g 

V 

•5 
o 
E 
§ 

2 
I 

e 

r 


s 

•s 

8 
tt 

o 
e 

'5 
E 


o 


•o 

9 

I 


« 

e 

8 
I 


1^15  1 
-   =    I   I  5 


E 
I 


e 

I 

» 

e 

i  I 


7     s 


I  1 

i  I 


18108  Federal  Register/Vol.  67,  No.  72/Monday,  April  15,  2002/Rules  and  Regulations 


1 

e 
•a 


I    I 


.J 

-a 


I 


u. 


■S  M 

i  t 
I  I 


£      ■£ 


■s 


I 

I 


I 

ii 

I 

M 

i 

I 


1 

I 


■8 
I 


I 

O 

■5 


§ 


o 

t 

E 
<g 
8 
•5 


IS 

e 
E 

3 
i 

°e 

'i 

■ 

1 


m         » 


I 

E 

§ 


w 


1 

S 
I 

i 

8 

V 

■s 


I 

•8 

e 

o 
1 
8 

1 


t  ^  ^ 
1  §    ^ 


2 

s 


O 
i 

! 

e 

3 


>       ? 

3 


1      I 

^   i 

I       7 


o 
E 

3 
g 

1 


s 

I 

i 


o 


?   I 


5       ii 


I       I 


> 
c 


8 

I 


£       8 

g      I 

c       .S 

C        o 

I        I 

1>       E 

E 
« 


e 
o 

I 
g 
§ 


1 


E 

3 

E 
'e 

E 


I 


(4i 


8 
Ji 

5- 


I     = 
•i     § 


S 
1 


I 


J 
1 


I 


1 
s. 


I 

I 


§ 

E 
E 

8 
B 

c 
S 

I 


i 

c 
o 


J      §      8 


■g 


> 

u 

B 


g 


r 


B 
O 


E     ^     I 


e 


o 
u 


B 


■8 


I 


"a 

CO 


111. 


> 


<        iJ 

II 

«e       ee 

I  I 

b.       u. 


•"       t 


s. 

E 
u 


jj        •»       .s 


w 

E 

3 

S 

I 

(1. 


u 
V) 


00 

I 


I 

bu 


BOXING  CODE  4S10-2S-C 


18110  Federal  Register / Vol.  67.  No.  72 /Monday.  April  15.  2002 /Rules  and  Regulations 


TABLE  4.-PRICES  FOR  TRAFFIC  WARNING  SIGNS  AND  DEVICES  CHANGED  BY  THE  1993  MUTCD  REQUIREMENTS 


Sign/Device 


Stop/Stow"  Sign  Paddle 


'No  Pariong  Any  Time" 


No  Parking:  international 
symtx)i,  wittKXJt  written 
legend. 

'No  PafWng'  with  inter- 
national symbol  below 
legend. 

Narrow  Bridge:  Right  Lane 
Ends';  "Road  Narrows' 

Right  Lane  Closed  Ahead' 

Reflective  Traffic  Drum 


Summary  ot  change 


1971  ANSI  width  requirements  were 
(at  least)  24  inches:  Changed  to 
18  inches  square  in  1993  MUTCD. 

Changed  to  reflect  International 
symbol  for  No  Paricing. 


Dimensions  changed  from  30X30  in 
1971  to  36X36  in  1993. 


1971  ANSI  requirement:  Metal 
drums  of  30-55  gallon  capacity. 

1993  MUTCD  requirement:  Con- 
structed of  lightwetght,  flexible, 
and  deformable  materials,"  36 
inch  height  minimum,  18  inch 
width  minimum. 


Source 


Price 


Pac  Sign  Co.  (G-hs-12) 


John  M.  Warren,  Inc.  (TCI  006) 
John  M.  Wanren,  Inc.  (TS1011) 


Newman  Signs  (R7-31A) 
Newman  Signs  (R8-3A)  .. 


Pac  Sign  Co.  (G-r-101be5) 
Pac  Sign  Co.  (G-f-101ra5) 


Pac  Sign  Co.  (G-¥w5-2ara22;  G- 
w9-1ra22:  G-w5-1ra22). 

Pac  Sign  Co.  (G-w20-5n327)  

Newman  Signs  (W20-5R-A)  

1971  ANSI  version  no  lor>ger  pro- 
duced; rtortheast  Traffic  Control 
Company. 

Bent  Manufacturing  Superdome 
Drum. 


$65.00 


33.50 
12.95 

12.05 
8.47 

16.00 
22.00 

59.00 

90.00 

46.63 

^45  to  60 


Applicable 
standard 


68.00 


1971  ANSI 


1993  MUTCD 
1971  ANSI 

1993  MUTCD 
1993  MUTCD 

1993  MUTCD 
1993  MUTCD 

1971  ANSI 

1993  MUTCD 
1993  MUTCD 
1971  ANSI 


1993  MUTCD 


Notes: 

1  When  last  available;  estimate  by  sales  representative. 

Pnce  data  were  obtained  from  the  following  Web  sites: 

John  M.  Warren,  Inc.  Mobile,  AL  ^.,^  .^« 

http://www  )Ohnmwarren  conrvAtem.asp?cat=1  &ThisPage=0&maxPage=0&prodlD=140 

http://parkingsignsbypac  safeshopper  com/501 /catSOl  htm 
http://www.johnmwanen.com/item.asp?caf=2&ThisPage=2&maxPage=2&pfodlD=290 

Newman  Signs 

httpJ/¥invw.newmansigns.com/ 

Pac  Sign  Co  .  Binghamton.  NY 

htlp://parkingsignsbypac.  safeshopper.  com/226/cat226.  htm  7239 

httpy/parkingsignsbypac.  safeshopper.  com/544/cat544  htm  7239 

httpj^rkingsignsbypac.  safeshopper  com/542/cat542.htm?239 

http://par1dngsignsbypac.safeshoppercom/383/cat383.htm?239 

Bent  Manufacturing.  Huntington  Beach,  CA 

httpJ/www.bentmfg.aim/drums.htm 


TABLE  5.— DATA  AND  CALCULATIONS  FOR  REGULATORY  FLEXIBIUTY  ANALYSIS 


Data  Type/Calculation 


Amount/Result 


Receipts  (1 ,000)  ^  

Median  return  on  sales*  (in  percent) 

Estimated  profit  for  1997  

Total  employment  ^  ;, - 

Number  of  estaWishmerrts ' 

Employment  per  establishment  (Total  employment  divided  by  number  of  establishments)  » 

Receipts  per  establishment  (Receipts  divided  by  number  of  establishments)  

Profit  per  establishment  (Profit  divided  by  number  of  establishments) 

Number  of  crews  per  establishment  (Employment  per  establishment  divided  by  4.  assuming  4-person  crew) 

Worst-case  one-time  cost  per  crew  (from  economic  analysis)  Z"^ll^\" 

Total  one-time  cost  per  establishment  (Worst-case  one-time  cost  per  crew  multiplied  by  number  o«  crews  per  establishment)  ... 

Annualization  factor  (10  year  life,  7%  interest)^ Zl^"". 

Annualized  cost  per  establishment  (Total  one-tinrw  cost  per  establishment  multiplied  by  annualization  factor)  .^..... ^.. 

Cost  as  a  percentage  of  receipts  per  establishment  (Annualized  cost  per  establishment  divided  by  receipts  per  establishment) 
Cost  as  a  percentage  of  profit  per  establishment  (Annualized  cost  per  establishment  divided  by  profit  per  establishment) 


$9,807,978 

3.00 

$294,239,340 

42.501 

8.104 

5.24 

$1,210,264 

$36,308 

1.31 

$1,648 

$2,161 

0.14 

$308 

0.03 

0.85 


1  Data  from  the  US  Bureau  of  Census,  "Number  of  Fimis,  Number  of  Establishments,  Emptoyment.  Annual  Payroir^Rec»f^ 

ment  azeTthe  Enterpnse  for  the  United  States,  All  lndustnes-1997, "  (httpi/www.census.gov/csd/susb/susb2.htm#go97)  for  SIC  1611.  High- 
way and  Street  Constmction  (Enterprises  with  less  than  20  employees).  „.^  .«..   u    i.  ^  e*,-^.  /-/«,otn«Mi«n 

2  Dam  fVom  Dun  and  Bradstreet,  'industry  Norms  &  Key  Business  Ratios,  1998-1999,"  for  SIC  1611.  Highway  and  Street  Constmction. 

3  Annualization  factor  (Af)  computed  using  the  formula  on  page  18111: 
where  i  is  the  interest  rate  and  n  is  the  useful  life  of  the  equipment. 
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(l  +  i)"+l 


Unfunded  Mandates 

This  direct  final  rule,  which  amends 
Subpart  G — Signs.  Signals,  and 
Barricades  (29  CFR  1926.200(g)(2). 
201(a).  202  and  203)  has  been  reviewed 
in  accordance  with  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(2  U.S.C.  §§  1501  et  seq.).  For  the 
purposes  of  the  UMRA.  the  Agency 
califies  that  this  direct  final  rule  does 
not  impose  any  Federal  mandate  that 
may  resiUt  in  increased  expendittires  by 
State,  local,  or  tribal  govenmients.  or 
increased  expenditiu-es  by  the  private 
sector,  of  more  than  $100  million  in  any 
year. 

Federalism 

OSHA  has  reviewed  this  direct  final 
nde  in  accordance  with  the  Executive 
Order  on  Federalism  (Executive  Order 
13132.  64  FR  43255.  August  10, 1999), 
which  requires  that  agencies,  to  the 
extent  possible,  refrain  from  limiting 
State  policy  options.  consiUt  with  States 
prior  to  taking  any  actions  that  would 
restrict  State  policy  options,  and  take 
such  actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  (OSH)  Act  (29  U.S.C.  §§651 
et  seq.)  expresses  Congress'  intent  to 
preempt  State  laws  where  OSHA  has 
promidgated  occupational  safety  and 
health  standards.  Under  the  OSH  Act.  a 
State  can  avoid  preemption  on  issues 
covered  by  Federal  standards  only  if  it 
submits,  and  obtains  Federal  approval 
of,  a  plan  for  the  development  of  such 
standards  and  their  enforcement.  29 
U.S.C.  §  667.  Occupational  safety  and 
health  standards  developed  by  such 
Plan  States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  standards. 
Subject  to  these  requirements.  State- 
Plan  States  are  free  to  develop  and 
enforce  their  own  requirements  for  road- 
construction  safety. 

Although  Congress  has  expressed  a 
clear  intent  for  OSHA  standards  to 
preempt  State  job  safety  and  health 
rules  in  areas  involving  the  safety  and 
health  of  road-construction  workers, 
this  direct  final  rule  nevertheless  limits 
State  policy  options  to  a  minimal  extent. 
DOT  requires  compliance  with  the 
MUTCD  for  "application  on  any 


highway  project  in  which  Federal 
highway  funds  participate  and  on 
projects  in  federally  administered  areas 
where  a  Federal  department  or  agency 
controls  the  highway  or  supervises  the 
traffic  operations."  23  CFR  §  655.603(a). 
For  this  work,  which  represents  the 
majority  of  construction  work  in  every 
State,  all  States  (including  State-plan 
States)  must  require  compliance  vrith 
the  current  edition  of  the  MUTCD  or 
another  manual  that  substantially 
conforms  to  the  current  edition.  States 
have  been  required  to  enforce  Revision 
3  or  their  own  substantially  conforming 
manual  since  1994.  DOT  regtdations 
allow  States  until  January  2003  to  adopt 
the  Millennium  Edition,  or  another 
manual  that  substantially  conforms  to 
the  Millennium  Edition.  See  23  CFR 
655.603(b).  In  addition,  States  must 
have  highway  safety  programs  that  are 
approved  by  the  Secretary  of 
Transportation,  even  for  roads  that  do 
not  receive  Federal  aid.  The  Secretary  is 
directed  to  promulgate  guidelines  for 
establishing  these  programs.  23  U.S.C. 
§  402(a).  Those  guidelines  state,  inter 
alia,  that  programs  shoiUd  conform  with 
the  current  edition  of  the  MUTCD. 
Accordingly,  most  States  require 
compliance  with  the  latest  edition  of  the 
MUTCD  even  on  roads  that  receive  no 
Federal  funding.  The  requirements 
described  in  this  document  are  new 
requirements  only  for  the  very  small 
percentage  of  employers  that  are  not 
already  covered  by  the  DOT  regulations 
or  corresponding  State  requirements. 
Therefore,  OSHA  is  only  limiting  State 
policy  options  to  the  extent  that  it 
requires  State-plan  States  to  apply  the 
provisions  of  Revision  3  or  the 
Milleimium  Edition  to  that  extremely 
small  percentage  of  employers.  (See 
economic  analysis)  OSHA  concludes 
that  this  action  does  not  significantly 
limit  State  policy  options. 

State  Plan  Standards 

The  26  States  or  territories  with 
OSHA-approved  occupational  safety 
and  health  plans  must  adopt  an 
equivalent  amendment  or  one  that  is  at 
least  as  protective  to  employees  within 
six  months  of  the  publication  date  of 
this  final  standard.  These  are:  Alaska, 
Arizona,  California,  Connecticut  (for 
State  and  local  government  employees 
only),  Hawaii,  Ladiana.  Iowa,  Kentucky. 
Maryland,  Michigan,  Miimesota, 
Nevada,  New  Mexico,  New  Jersey  (for 
State  and  local  government  employees 
only).  New  York  (for  State  and  local 
govermnent  employees  ordy).  North 
(Carolina,  Oregon,  Puerto  Rico,  South 
(Carolina,  Teimessee.  Utah,  Vermont, 
Virginia,  Virgin  Islands,  Washington, 
and  Wyoming. 


Paperwork  Reduction  Act 

This  action  does  not  impose  new 
information  collection  requirements  for 
purposes  of  the  Paperwork  Reduction 
Act  of  1995.  44  U.S.C.  §§  3501-30. 

Public  Participation 

Interested  persons  are  requested  to 
submit  written  data,  views,  and 
arguments  concerning  this  direct  final 
rule.  These  comments  must  be  received 
by  June  14.  2002  and  submitted  in 
quadruplicate  to  Docket  No.  S-018. 
Docket  Office.  Room  N2625. 
Occupational  Safety  and  Health 
Administration.  U.  S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210. 

Alternatively,  one  paper  copy  and  one 
disk  (3  Vz  inch  floppy  in  WordPerfect 
6.0  or  8.0  or  in  ASCII)  may  be  sent  to 
that  address,  or  one  copy  faxed  to  (202) 
693-1648  and  three  paper  copies  mailed 
to  the  Docket  Office  mailing  address;  or 
one  copy  e-mailed  to 
ecomments.osha.gov  and  one  paper 
copy  mailed  to  the  Docket  Office 
mailing  address. 

All  written  comments  received  within 
the  specified  comment  period  will  be 
made  a  part  of  the  record  and  will  be 
available  for  public  inspection  and 
copjTng  at  the  above  Docket  Office 
address. 

OSHA  requests  comments  on  all 
issues  related  to  changing  the  references 
in  the  safety  and  health  regulations  for 
construction  from  the  1971  MUTCD  to 
Revision  3  (and.  at  the  option  of  the 
employer,  the  Millenniiim  Edition). 
OSHA  also  welcomes  comments  on  the 
Agency's  findings  that  there  are  not 
negative  economic,  environmental  or 
other  regulatory  impacts  of  this  action 
on  the  regulated  community.  OSHA  is 
not  requesting  comment  on  any  issues 
or  opening  the  record  for  any  issue  other 
than  those  related  to  this  amendment  to 
29  CFR  §§  1926.200,  201, 1926.202  and 
203. 

If  OSHA  receives  no  significant 
adverse  conunents  on  this  amendment, 
OSHA  will  publish  a  Federal  Register 
document  confirming  the  effective  date 
of  this  direct  final  rule.  Such 
confirmation  may  include  minor 
stylistic  or  technical  changes  to  the 
amendment  that  appear  to  be  justified. 
For  the  purpose  of  legal  review,  OSHA 
views  the  date  of  confirmation  of  the 
effective  date  of  this  amendment  as  the 
date  of  issuance. 

U  OSHA  receives  significant  adverse 
conunent  on  this  amendment,  it  will 
withdraw  the  amendment  and  proceed 
with  the  proposed  rule  addressing  the 
change  of  reference  irom  the  1971 
MUTCD  to  Revision  3  and  the 
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Millennium  Edition  published  in  the 
Proposed  Rules  section  of  today's 
Federal  Register. 

List  of  Subiects  in  29  CFR  Part  1926 

Incorporation  by  reference,  MUTCD, 
Occupational  Safety  and  Health.  Traffic 
control  devices. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  John  Henshaw, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210. 

This  action  is  taken  pursuant  to 
sections  4.  6.  and  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
§§653,  655,  657),  section  4  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
§  553),  Section  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act),  40  U.S.C.  333, 
Secretary  of  Ubors  Order  No.  3-2000 
(65  F.R.  50017),  and  29  CFR  Part  1911. 

Signed  at  Washington,  D.C.,  this  3rd  day  of 
April.  2002. 
John  Heiuhaw, 

Assistant  Secretary  of  Labor. 

Part  1926  of  Title  29  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  set  forth  below: 

PART  1926— [AMENDED] 

1.  The  authority  citation  for  Subpart 
G  of  Part  1926  is  revised  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.  S.  C.  333);  sees.  4,  6,  8. 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.  S.  C.  653.  655,  657);  Secretary  of 
Labor's  Order  No.  12-71  (36  FR  8754).  8-76 
(41  FR  25059),  9-83  (48  FR  35736).  or  3-2000 
(65  FR  50017)  as  applicable,  29  CFR  Part 
1911. 

SubfMft  G— {Amended] 

2.  Paragraph  {g)(2)  of  §  1926.200  is 
revised  to  read  as  follows: 

§1926.200    Accident  pravwition  signs  and 
tags 

•        *        •        *        » 

(g)*  *  * 

(2)  All  traffic  control  signs  or  devices 
used  for  protection  of  construction 
workers  shall  conform  to  Part  VI  of  the 
Manual  of  Uniform  Traffic  Control 
Devices  ("MUTCD"),  1988  Edition. 
Revision  3,  September  3,  1993,  FHWA- 
SA-94-027  or  Part  VI  of  the  Manual  on 
Uniform  Traffic  Control  Devices, 
Millennium  Edition,  Lecember  2000, 
FHWA,  which  are  incorporated  by 
reference.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 


reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  You  may 
obtain  a  copy  of  the  Millennium  Edition 
from  the  following  organizations: 
American  Traffic  Safety  Services 
Association,  15  Riverside  Parkway, 
Suite  100,  Fredericksburg,  VA  22406- 
1022;  Telephone:  1-800-231-3475; 
FAX:  (540)  368-1722;  www.at5sa.com: 
Institute  of  Transportation  Engineers, 
1099  14th  Street,  NW,  Suite  300  West, 
Washington.  DC  20005-3438;  FAX: 
(202)  289-7722;  www.ite.org;  and 
American  Association  of  State  Highway 
and  Transportation  Officials; 
www.aashto.org;  Telephone:  1-800- 
231-3475;  FAX:  1-800-525-5562. 
Electronic  copies  of  the  MUTCD  2000 
are  available  for  downloading  at  http:/ 
/mutcd.fhwa.dot.gov/kno-millennium. 
Electronic  copies  of  the  1988  Edition 
MUTCD,  Revision  3,  are  available  for 
downloading  at  http://www.osha.gov/ 
doc/highway — workzones.  Both 
documents  are  available  for  inspection 
at  the  OSHA  Docket  Office,  Room 
N2625,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
Suite  700,  Washington,  DC. 
•        •        *        *        * 

3.  Paragraph  (a)  of  §  1926.201  is 
revised  to  read  as  follows: 

§1926.201    Signaling. 

(a)  Flaggers.  Signaling  by  flaggers  and 
the  use  of  flaggers,  including  warning 
garments  worn  by  flaggers  shall  conform 
to  Part  VI  of  the  Manual  on  Uniform 
Traffic  Control  Devices,  (1988  Edition, 
Revision  3  or  the  Millennium  Edition), 
which  are  incorporated  by  reference  in 
§1926.200(g)(2). 
***** 

4.  Section  1926.202  is  revised  to  read 
as  follows: 

§1926.202    Barricades 

Barricades  for  protection  of 
employees  shall  conform  to  Part  VI  of 
the  Manual  on  Uniform  Traffic  Control 
Devices  (1988  Edition,  Revision  3  or 
Millennium  Edition),  which  are 
incorporated  by  reference  in  §1926. 
200(g)(2). 

5.  Paragraph  (c)  of  §  1926.203  is 
revised  to  read  as  follows: 

§  1 926.203    Definitions  applicable  to  ttiis 
subpart 

***** 

(c)  Signals  are  moving  signs,  provided 
by  workers,  such  as  flaggers,  or  by 
devices,  such  as  flashing  lights,  to  warn 
of  possible  or  existing  hazards. 
***** 

(FR  Doc.  02-8773  Filed  4-12-02;  8:45  am] 
BIUMG  CODE  4510-2S-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
In  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 


SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  imder  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assiunptions  for  plans  with  valuation" 
dates  in  May  2002.  Interest  assumptions 
are  also  published  on  the  PBGC's  Web 
site  (http://www.pbgc.gov). 
EFFECTIVE  DATE:  May  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-8QO-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assiunptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
ciuxent  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (foimd  in  Appendix  B  to 
Part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amoimts  to  be  paid  by  the 
PBGC  (found  in  Appendix  B  to  Part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-siun  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  Appendix  C  to 
Part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  Appendix  B  to  Part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  piuposes  in  plans  with 
valuation  dates  diuing  May  2002,  (2) 
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adds  to  Appendix  B  to  Part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  diuing  May 
2002,  and  (3)  adds  to  Appendix  C  to 
Part  4022  the  interest  assumptions  for 
private-sector  pension  practitioners  to 
fefer  to  if  they  wish  to  use  lump-sum 
interest  rates  determined  using  the 
PBGC's  historical  methodology  for 
valuation  dates  during  May  2002. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in 
Appendix  B  to  part  4044)  will  be  5.90 
percent  for  the  first  25  years  following 
the  valuation  date  and  4.25  percent 
thereafter.  These  interest  assumptions 
represent  an  increase  (from  those  in 
effect  for  April  2002)  of  0.40  percent  for 
the  first  25  years  following  the  valuation 
date  and  are  otherwise  unchanged. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  Appendix  B  to 
part  4022)  will  be  4.75  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  interest  assumptions 
represent  an  increase  (from  those  in 
effect  for  April  2002)  of  0.50  percent  for 


the  period  during  which  a  benefit  is  in 
pay  status  and  are  otherwise  unchanged. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
Appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  Appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  May  2002,  the 
PBGC  finds  that  good  cause  exists  for 
making  the  assumptions  set  forth  in  this 
amendment  effective  less  than  30  days, 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 


Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended 
as  foUows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  foUows: 

Authority:  29  U.S.C.  1302, 1322, 1322b, 

1341(c)(3)(D),  and  1344. 

2.  In  appendix  B  to  part  4022,  Rate  Set 
103,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022 — Lump  Sum 
Interest  Rates  for  PBGC  Pajrments 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immedidate 

annuity  rate 

(percent) 


Deferred  annuities 
(percent) 


ni 


Hz 


103 


5-1-02 


6-1-02 


4.75 


4.00 


4.00 


4.00 


3.  In  appendix  C  to  part  4022,  Rate  Set 
103,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 


Appendix  C  to  Part  4022— Lump  Sum 
Interest  Rates  for  Private-Sector 
Pa;rments 


is  omitted.) 

*        *        * 

* 

• 

Plate  set 

For  plans  with  a  valuation 
date 

Immedidate 

annuity  rate 

(percent) 

Defened  annuities 
(percent) 

On  or  after            Before 

1 

h 

'3 

H" 

nz 

103 


5-1-02 


6-1-02 


4.75 


4.00 


4.00 


4.00 


PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

4.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 


Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341, 1344, 1362. 

5.  In  appendix  B  to  part  4044,  a  new 
entry,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 


Appendix  B  to  Part  4044 — Interest 
Rates  Used  to  Value  Benefits 
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For  valuation  dates  occuring  in  the  month— 


The  values  of  it  are: 


i,  for  t : 


fort  = 


fort  = 


May  2002 


.0590 


1-25 


.0425 


>25 


N/A 


N/A 


Issued  in  Washington.  DC  on  this  9th  day 
of  April  2002. 
Steiren  A.  Kandarian, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
(FR  Doc.  02-9064  Filed  4-12-02;  8:45  am] 
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L  Final  Rule  Provisions 


DEPARTMENT  OF  DEFENSE 
Office  Of  the  Secretary 

32  CFR  Part  199 
RIN-0720-^U60 

TfUCARE;  CIvUian  Healtli  aiKl  Medical 
Program  of  the  UnHormed  Servlcee 
(CHAMPUS);  Bonua  Paymente  In 


agency:  Office  of  the  Secretary.  DoD. 
action;  Final  rule. 

SUMMARY:  This  final  rule  implements  a 
bonus  payment,  in  addition  to  the 
amount  normally  paid  under  the 
allowable  charge  methodology,  to 
physicians  in  medically  underserved 
areas.  For  purposes  of  this  rule, 
medically  underserved  areas  are  the 
same  as  those  determined  by  the 
Secretary  of  Health  and  Human  Services 
for  the  Medicare  program.  Such  bonus 
payments  shall  be  equal  to  the  bonus 
payments  authorized  by  Medicare. 
except  as  necessary  to  recognize  any 
imique  or  distinct  characteristics  or 
requirements  of  the  TRICARE  program, 
and  as  described  in  instructions  issued 
by  the  Executive  Director,  TRICARE 
Management  Activity.  This  rule 
promotes  a  reimbursement 
enhancement  to  a  limited  niunber  of 
physicians  designed  to  increase 
TRICARE  beneficiary  access  to  care. 
EFFECnVE  date:  This  rule  is  effective 
Augiist  2,  2000. 

ADDRESSES:  TRICARE  Management 
Activity.  Medical  Benefits  and 
Reimbiusement  Systems,  16401  East 
Centretech  Parkway,  Aurora,  CO  80011- 
9043. 

FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Regensberg,  Medical  benefits  and 
Reimbursement  Systems,  TRICARE 
Management  Activity,  telephone  (303) 
676-3742. 
SUPPI.EMENTARY  MFORMATKW: 


A.  Overview 

This  final  rule  implements  a  bonus 
payment,  in  addition  to  the  amoimt 
normally  paid  under  the  allowable 
charge  mrthodology,  to  physicians  in 
medically  underserved  areas.  This 
action  is  undertaken  under  authority  of 
Title  10.  United  States  Code  Chapter  55, 
section  1079,  Paragraph  (h)(1).  For 
purposes  of  this  nde,  medically 
imderserved  areas  are  the  same  as  those 
determined  by  the  Secretary  of  Health 
and  Human  Services  for  the  Medicare 
program,  as  described  below.  Such 
bonus  payments  shall  be  equal  to  the 
bonus  pajmaents  authorized  by 
Medicare,  except  as  necessary  to 
recognize  any  unique  or  distinct 
characteristics  or  requirements  of  the 
TRICARE  program,  and  as  described  in 
instructions  issued  by  the  Executive 
Director,  TRICARE  Management 
Activity.  Bonus  payments  under 
Medicare  are  described  below.  If  the 
Department  of  Health  and  Human 
Services  acts  to  amend  or  remove  the 
provision  for  bonus  payments  imder 
Medicare,  TRICARE  likewise  may 
follow  Medicare  in  amendment  or 
removing  provision  for  such  payments. 
Additionally,  it  provides  a 
reimbursement  enhancement  that  favors 
physicians  in  imderserved  areas,  thus 
alleviating  healthcare  access  problems 
experienced  by  beneficiaries  residing  in 
such  areas.  Finally,  because  Medicare 
previously  established  a  bonus  payment 
reimbursement  mechanism  in  these 
areas,  our  emulation  of  this  well 
established  mechanism  complies  with 
existing  statutory  mandates  that 
TRICARE  follow  Medicare 
reimbursement  policy  wherever 
practicable.  This  rule  will  not 
unilaterally  increase  payments  to  all 
physicians,  but  just  those  residing  in 
these  underserved  areas.  To  do 
otherwise  would  prevent  TRICARE 
Management  Activity  from  fulfilling  its 
duty  to  beneficiaries  in  these 
imdersen^ed  areas. 

B.  Medicare  Underserved  Areas 

For  Medicare,  "medically 
imderserved  areas"  are  those  HPSAs 
(Health  Professional  Shortage  Areas) 
designated  by  the  Bureau  of  Primary 
Health  Care  (BPHC)  within  the  Health 


Resources  and  Services  Administration 
(HRSA).  HRSA  defines  the  areas 
through  a  set  of  criteria  and  publishes 
lists  which  have  names  of  the  areas 
(sometimes  by  coxmty,  sometimes  by 
census  tract,  or  other  descriptive 
definitions).  The  HPSAs  are  areas 
considered  to  have  a  shortage  of  primary 
care  physicians,  but  Medicare  pays  the 
bonus  payment  for  all  physician 
services  in  these  geographic  areas. 
Medicare  carriers  are  responsible  for 
determining  the  boundaries  of  the 
HPSAs  and  qualifying  physicians 
within  these  areas.  Areas  are  to  have  a 
shortage  of  primary  care  health 
physicians;  many  are  nnal  but  that  is 
not  a  criterion  for  inclusion;  poor  inter- 
city geographic  areas  are  often  included. 

C.  Medicare  Bonus  Payments 

The  Medicare  program  pays 
physicians  that  provide  services  in 
medically  underserved  areas  a  bonus 
payment  equal  to  ten  percent  of  their 
Medicare  payments,  and  the  Medicare 
carriers  calculate  and  pay  these  bonus 
,  payments  quarterly  by  summing  the 
amount  of  government  payment  from 
claims  with  a  special  modifier  (QB  or 
QU)  which  indicates  that  the  service 
was  provided  in  such  an  area  (i.e.,  this 
is  not  an  increase  in  the  allowed  amount 
nor  does  it  produce  a  special  fee 
schedule  for  this  type  of  servicer,  it  is 
simply  a  bonus  payment).  The  Medicare 
bonus  payment  is  based  on  §  1833(b)  of 
the  Social  Security  Act. 

n.  Public  Comments 

A  60-day  comment  period  was 
provided  on  the  interim  final  rule. 
Comments  were  received  from  only  two 
parties.  Both  the  American  Psychiatric 
Association  and  the  Veterans  Health 
Administration  comments  concerned 
the  process  that  wotild  be  used  to 
implement  the  bonus  payment 
reimbursement  system.  The  process  that 
shall  be  used  will  pay  physicians  that 
provide  services  in  health  professional 
shortage  areas  the  same  additional 
payment  that  Medicare  would  pay  in 
these  areas.  TRICARE  contractors  that 
administer  and  pay  for  physician 
services  will  inform  physicians  of  the 
process  that  will  be  followed  in  order  to 
receive  the  bonus  payment  from 
TRICARE.  There  was  some  confusion 
that  occurred  between  the  bonus 
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payment  provision  and  the  proposed 
rule  that  was  published  in  the  Federal 
Register  on  May  20,  2000.  The  two 
publications  are  separate  and  distinct. 

Regulatory  Procedure 

Executive  Order  12866  requires 
certain  regiUatory  assessments  for  any 
significant  regulatbry  action,  defined  as 
one  which  would  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial 
impacts.  The  Regulatory  Flexibility  Act 
(RFA)  requires  that  each  Federal  agency 
prepare,  cind  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  rule  has  been  designated  as 
significant  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget  as 
required  under  the  provisions  of  E.O. 
12866. 

The  changes  set  forth  in  the  final  rule 
are  minor  revisions  to  the  existing 
regulation.  The  final  rule  will  not 
impose  additional  information 
collection  requirements  on  the  public 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3511). 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance.  Military  persoimel. 

Accordingly,  32  CFR  part  199  is 
amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  and  10  U.S.C. 
Chapter  55. 

2.  Section  199.14  is  amended  by 
revising  paragraph  (h)(2)  to  read  as 
follows: 

§199.14    Providor  reimbursement 
methods. 

***** 

(h)*  *  * 

(2)  Bonus  payments  in  medically 
underserved  areas.  A  bonus  payment,  in 
addition  to  the  amount  normally  paid 
under  the  allowable  charge 
methodology,  may  be  made  to 
physicians  in  medically  imderserved 
areas.  For  purposes  of  this  paragraph, 
medically  underserved  areas  are  the 
same  as  those  determined  by  the 
Secretary  of  Health  and  Human  Services 
for  the  Medicare  program.  Such  bonus 
payments  shall  be  equal  to  the  bonus 
payments  authorized  by  Medicare, 
except  as  necessary  to  recognize  any 
unique  or  distinct  characteristics  or 
requirements  of  the  TRICARE  program. 


and  as  described  in  instructions  issued 
by  the  Executive  Director,  TRICARE 
Management  Activity.  If  the  Department 
of  Health  and  Human  Services  acts  to 
amend  or  remove  the  provision  for 
bonus  payments  under  Medicare, 
TRICARE  likewise  may  follow  Medicare 
in  amending  or  removing  provision  for 
such  payments. 
***** 

Dated:  April  14.  2002.  ' 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  02-8586  Filed  4-12-02;  8:45  am] 
BaUNGCOOE  S001-0S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IL207-1a;  FRL-71S9-4] 

Approval  and  Promulgation  of 
Imptomentatlon  Plane;  lllinoia 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  new 
emissions  tests  averaging  provisions  for 
the  state  of  Illinois.  The  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  the  provisions  on 
October  9,  2001  as  a  requested  revision 
to  the  Illinois  State  Implementation  Plan 
(SIP).  The  new  provisions  provide  that 
when  conducting  a  compliance  test,  a 
source  is  considered  in  compliance  with 
the  relevant  standard  if  the  average  of  3 
emissions  test  runs  is  at  or  below  the 
level  specified  in  the  emissions 
standard. 

DATES:  This  rule  is  effective  on  June  14, 
2002,  unless  EPA  receives  relevant 
adverse  written  comiments  by  May  15, 
2002.  If  adverse  comment  is  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  rule  in  the  Federal  Register  and 
inform  the  public  that  the  rule  will  not 
take  effect. 

ADDRESSES:  You  should  send  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

You  may  inspect  copies  of  the  State 
submittal  and  EPA's  analysis  of  it  at: 

Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S.. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  Pohlman,  Environmental 
Scientist,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-3299. 
SUPPLEMENTARY  INFORMATK)N: 
Throughout  this  document  wherever 
"we,"  "us."  or  "our"  are  used  we  mean 
EPA. 

Table  of  Cotatents 

I.  What  is  the  EPA  approving? 

a.  What  sources  may  or  may  not  use  the 
emissions  tests  averaging  provisions? 

b.  What  are  the  criteria  for  emissions  tests 
averaging?  -  ^ 

c.  Test  plans. 

d.  Changes  to  test  plans. 

II.  Analysis  of  the  requested  SIP  revision. 

III.  What  are  the  environmental  effects  of  this 

action? 

IV.  EPA  rulemaking  action. 

V.  Administrative  requirements. 

I.  What  Is  the  EPA  Approving? 

EPA  is  approving  new  emissions  tests 
averaging  provisions  for  the  state  of 
Illinois.  The  new  provisions  provide 
that  when  conducting  a  compliance  test, 
a  source  is  considered  in  compliance 
with  the  relevant  standard  if  the  average 
of  3  emissions  test  runs  is  at  or  below 
the  level  specified  in  the  emissions 
standard. 

a.  What  Sources  May  or  May  Not  Use 
the  Emissions  Tests  Averaging 
Provisions? 

The  emissions  tests  averaging 
provisions  only  apply  to  continuous 
steady-state  units,  cyclic  steady-state 
units,  or  other  units  that  during  normal 
operating  conditions  produce  a 
consistent  pattern  of  emissions. 

Also,  the  emissions  tests  averaging 
provisions  may  not  be  used  for 
determining  the  compliance  status  of 
emissions  units  that  are  subject  to 
Sections  111  (Standards  of  Performance 
for  New  Stationary  Sources)  and  112 
(Hazardous  Air  Pollutants)  of  the  Clean 
Air  Act  or  for  units  that  are  being  tested 
for  emissions  generated  by  hazardous 
waste  or  municipal  waste. 

b.  What  Are  the  Criteria  for  Emissions 
Tests  Averaging? 

For  emissions  tests  averaging  to  be 
used,  the  provisions  require  at  least  3 
valid  test  runs  to  be  conducted. 
However,  compliance  may  be 
determined  with  only  2  valid  test  runs 
"in  the  event  that  a  sample  is 
accidentally  lost  or  conditions  occur  in 
which  one  of  the  test  runs  must  be 
discontinued  because  of  forced 
shutdown,  failure  of  an  irreplaceable 
portion  of  the  sample  train,  extreme 
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meteorological  conditions,  malfunction 
or  other  dissimilar  or  not-representative 
drctunstances."  If  more  than  3  valid  test 
runs  are  conducted,  compliance  will  be 
determined  by  averaging  all  valid  test 

runs. 

If  the  criteria  for  emissions  tests 
averaging  are  not  met,  then  each  valid 
test  run  must  meet  the  applicable 
limitation.  , 

c.  Test  Plans 

Under  the  following  circumstances,  if 
the  owner  or  operator  of  an  emission 
unit  intends  to  average  emissions  tests 
results  for  that  unit,  a  test  plan  must  be 
submitted  to  the  lEPA  before  testing 

(1)  The  lEPA  makes  a  written  request 
for  a  test  plan; 

(2)  A  non-standard  test  method  or 
proc»dfue  is  to  be  used; 

(3)  A  source  seeks  to  test  at  operating 
parameters  that  differ  from  the 
mayimmn  parameters  specified  in  its 
operating  permit; 

(4)  A  source  seeks  to  deviate  from  a 
prior  test  plan  for  that  emission  unit;  or. 

(5)  A  test  plan  for  the  emission  unit 

is  required  to  be  submitted  by  an  Illinois 
Pollution  Control  Board  order,  any  court 
order,  consent  decree,  compliance 
commitment  agreement,  or  permit 
provision. 

Test  plans  must  specify  the  purpose 
of  the  test,  the  operating  parameters,  the 
test  methods,  and  any  other  procedures 
that  will  be  followed  when  conducting 
an  emissions  test. 

If  the  source  plans  to  utilize  a  test 
plan  previously  submitted  to  the  lEPA. 
a  new  test  plan  is  not  required.  The 
source  must  submit  a  notice  containing 
the  purpose  of  the  test,  the  date  the 
previously  submitted  test  plan  was 
submitted,  and  a  statement  that  the 
source  is  relying  on  a  previously 
submitted  test  plan. 

If  a  soiirce  intends  to  use  a  standard 
test  method  or  procedure,  no  test  plan 
is  required.  However,  the  source  must 
submit  a  notice  containing  the  purpose 
of  the  test,  and  the  standard  test  method 
or  procedure  to  be  used. 

The  lEPA  is  not  required  to  review 
and  approve  or  disapprove  test  plans 
prior  to  the  emissions  tests. 

d.  Changes  to  Test  Plans 

Certain  types  of  minor  chai»ges  to  test 
plans  which  do  not  effect  the  stringency 
of  the  limit  may  be  made  at  the  time  of 
testing  as  long  as  documentation  of  the 
change  is  submitted  with  the  test 
results.  However,  if  the  changes  are  not 
approved  in  advance,  the  test  results 
may  be  disapproved  if  it  is  foimd  that 
a  valid  test  run  was  not  obtained  as  a 
result  of  the  change. 


n.  Analysis  of  the  Requested  SIP 
Revision 

Because  the  averaging  provisions 
apply  only  to  steady-state  emissions 
sources  which,  by  definition,  exhibit 
little  variability  in  emissions,  approval 
of  these  provisions  will  not  result  in  an 
increase  in  allowed  emissions  over 
current  rules. 

Therefore,  EPA  is  approving  this  rule. 

m.  What  Are  the  Environmental  Effects 
of  This  Action? 

As  discussed  above,  the  emissions 
tests  averaging  provisions  apply  only  to 
steady-state  emissions  soxm:es  which, 
by  definition,  exhibit  little  variability  in 
emissions.  Therefore,  approval  of  these 
provisions  will  not  result  in  increased 
emissions,  and  will  not  have  an  adverse 
effect  on  air  quality. 

IV.  EPA  Rulemaking  Action. 

We  are  approving,  through  direct  final 
rulemaking,  new  emissions  tests 
averaging  provisions  for  the  state  of 
Illinois.  We  are  publishing  this  action 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  revision  and 
anticipate  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  we  are 
proposing  to  approve  the  SIP  revision 
should  adverse  written  comments  be 
filed.  This  action  will  be  effective 
without  further  notice  unless  we  receive 
relevant  adverse  written  comment  by 
May  15.  2002.  Should  we  receive  such 
comments,  we  will  publish  a  final  rule 
informing  the  public  that  this  action 
will  not  take  effect.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  this  action  will 
be  effective  on  Jime  14,  2002. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
reqiiirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 


any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  uniunded  mandate  or 
significantly  or  uniquely  affect  small 
govenmients,  as  descritied  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  m  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
fculure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  nile  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
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of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  14.  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter.  Recordkeeping  and  reporting 
requirements.  Sulfur  oxides,  Volatile 
organic  compoimds. 

Dated:  March  7,  2002. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regiilations  is 
amended  as  follows: 

PART  52— [AMENDED] 

|.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  O— Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(164)  to  read  as 
follows: 

§52.720    Identification  of  plan. 

•        *        *        .• .       * 

(c)*  *  * 

(164)  On  October  9,  2001,  the  Illinois 
Environmental  Protection  Agency 
submitted  new  emissions  tests  averaging 
provisions  for  the  state  of  Illinois.  The 
new  provisions  provide  that  when 
conducting  a  compliance  test,  a  source 
is  considered  in  compliance  with  the 
relevant  standard  if  the  average  of  3 
emissions  test  nms  is  at  or  below  the 


level  specified  in  the  emissions 
standard.  The  emissions  tests  averaging 
provisions  only  apply  to  units  that 
produce  a  consistent  pattern  of 
emissions.  The  provisions  may  not  be 
used  for  determining  the  compliance 
status  of  emissions  units  that  are  subject 
to  Sections  111  (Standards  of 
Performance  for  New  Stationary 
Sources)  and  112  (Hazardous  Air 
Pollutants)  of  the  Clean  Air  Act  or  for 
units  that  are  being  tested  for  emissions 
generated  by  hazardous  waste  or 
municipal  waste.  Also  submitted  on 
October  9,  2001  was  a  non-substantive 
correction  in  section  283.120 
Applicability  which  corrected 
typographic  errors  in  citing  testing 
requirements  contained  in  Section  111 
and  Section  112  of  the  Federal  Clean  Air 
Act. 
(i)  Incorporation  by  reference. 

(A)  Emissions  tests  averaging 
provisions  for  Illinois  contained  in 
Illinois  Administrative  Code  Title  35: 
Environmental  Regulations  for  the  State 
of  Illinois,  Subtitle  B:  Air  Pollution. 
Chapter  11:  Environmental  Protection 
Agency,  Part  283:  General  Procedures 
For  Emissions  Tests  Averaging.  Adopted 
at  24  111.  Reg.  14428.  Effective 
September  11.2000. 

(B)  Correction  to  Section  283.120  of 
the  Emissions  tests  averaging  provisions 
for  Illinois  contained  in  Illinois 
Administrative  Code  Title  35: 
Environmental  Regulations  for  the  State 
of  Illinois,  Subtitle  B:  Afr  Pollution. 
Chapter  II:  Environmental  Protection 
Agency,  Part  283:  General  Procedures 
For  Emissions  Tests  Averaging. 
Expedited  Correction  Adopted  at  24  111. 
Reg.  9657.  Effective  September  11,  2000. 

[FR  Doc.  02-8948  Filed  4-12-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  020402077-2077-01 ;  I.D. 
032502A] 

RIN  0648-AP85 

Magnuson-Stevens  Act  Provisions; 
Hsheries  off  West  Coast  States  and  In 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Annual 
Specifications;  Pacific  Whiting 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Emergency  rule  to  establish 
final  2002  groundfish  fishery 
specifications  for  Pacific  whiting; 
announcement  of  overfished  status  of 
Pacific  whiting. 

SUMMARY:  This  emergency  rule 
establishes  the  2002  fishery 
specifications  for  Pacific  whiting 
(whiting)  in  the  U.S.  exclusive 
economic  zone  (EEZ)  and  state  waters 
off  the  coasts  of  Washington,  Oregon, 
and  California  as  authorized  by  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP).  These 
specifications  include  the  level  of  the 
acceptable  biological  catch  (ABC), 
optimiun  yield  (OY),  tribal  allocation, 
and  allocations  for  the  non-tribal 
commercial  sectors.  The  intended  effect 
of  this  action  is  to  establish  allowable 
harvest  levels  of  whiting  based  on  the 
best  available  scientific  information^ 
Table  la  and  Section  IV  (B)(3)  (the 
whiting  specifications)  of  the  annual 
specifications  and  management 
measiires  for  the  Pacific  coast 
''groundfish  fishery,  which  was 
published  in  the  Federal  Register  on 
March  7,  2002,  are  being  revised  by  this 
emergency  rule. 

With  this  Federal  Register  document 
NMFS  announces  that  the  whiting 
resource  is  considered  overfished. 
DATES:  Effective  April  15,  2002  until 
October  15,  2002.  Comments  must  be 
received  no  later  than  5  p.m.,  local  time 
on  May  15,  2002. 

ADDRESSES:  Send  comments  to  D.  Robert 
Lohn,  Administrator,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way  N.E.,  BIN 
C15700,  Bldg.  1,  Seattle,  WA  98115- 
0070.  Comments  also  may  be  sent  via 
fax  to  206-526-6736.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  internet.  Copies  of  the  environmental 
assessment  (EA)/Regulatory  Impact 
Review  may  be  obtained  from  the 
Pacific  Fishery  Management  Council 
(Council)  by  writing  to  the  Council  at 
2130  SW  Fifth  Avenue,  Suite  224. 
Portland,  OR  97201,  or  by  contacting 
Don  Mclsaac  at  503-326-6352,  or  may 
be  obtained  from  William  L.  Robinson, 
Northwest  Region,  NMFS,  7600  Sand 
Point  Way  N.E.,  BIN  C15700,  Bldg.  1, 
Seattle,  WA  98115-0070. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Renko  or  Yvonne  deReynier 
(Northwest  Region,  NMFS)  206-526- 
6140;  or  Svein  Fougner  (Southwest 
Region,  NMFS)  310-980-4040. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  accessible  via  the  Internet  at  the 
Office  of  the  Federal  Register's  Website 
at  http://www.access.gpo.gov/su-docs/ 
aces/acesl40.htm.  Background 
information  and  docmnents  are 


18118  Federal  Register / Vol.  67.  No.  72 /Monday.  April  15.  2002 /Rules  and  Regulations 


available  at  the  NMFS  Northwest  Region 
website  at  http://www.nwr.noaa.gov/ 
Isustfsh/gdfshOl.htmand  at  the 
Council's  website  at  http:// 
www.pcouncil.org. 

Background 

The  FMP  requires  the  Council  to 
develop  management  specifications  for 
groimdfish  species  or  species  groups 
that  it  proposes  to  manage,  each 
calendar  year.  These  specifications 
include  ABCs  and.  harvest  levels  (OY. 
harvest  guidelines,  or  quotas). 

A  proposed  rule  to  establish  the  2002 
Pacific  Coast  groundfish  fishery 
specifications  and  management 
measures  was  published  in  the  Federal 
Register  on  January  11,  2002  (67  FR 
1555),  followed  by  a  final  rulemaking  on 
March  7.  2002  (67  FR  10490). 

NMFS  and  the  Council  realized  that 
the  whiting  biomass  had  decreased 
throughout  the  1990s.  In  anticipation  of 
a  new  whiting  stock  assessment  that 
would  be  available  in  early  2002  and 
given  the  small  amount  of  whiting 
typically  landed  under  trip  limits  prior 
to  the  April  1  start  of  the  primary 
season,  the  Coimcil  chose  to  delay  its 
final  whiting  recommendation  xmtil  its 
March  2002  meeting.  Therefore,  the 
whiting  harvest  specifications  from 
2001  were  carried  over  into  2002  and 
remain  in  place  until  new  specifications 
are  established  through  a  Federal 
rulemaking. 

The  new  assessment,  which 
incorporated  the  2001  hydroacoustic 
survey  data,  was  complete  and  made 
available  for  examination  by  the 
Council's  groundfish  stock  assessment 
review  team  (STAR)  for  whiting  in  late 
February.  As  a  result  of  the  new  whiting 
stock  assessment,  it  has  been 
determined  that  the  spawning  stock 
biomass  has  substantially  declined  and 
has  been  lower  during  the  past  several 
years  than  previously  estimated.  The 
stock  assessment  estimated  that  the 
biomass  in  2001  was  0.7  million  mt,  and 
that  the  female  spawning  biomass-was 
less  than  20  percent  of  the  unfished 
biomass.  This  is  substantially  lower 
than  the  1998  assessment  which 
estimated  the  biomass  to  be  at  39 
percent  of  its  unfished  biomass.  The 
overfished  threshold  under  the  FMP  is 
25  percent  of  the  vmfished  biomass; 
therefore,  the  whiting  stock  was 
overfished  in  2001.  The  stock  is 
estimated  to  be  near  25  percent  of  the 
unfused  biomass  in  2002.  In  retrospect, 
revised  biomass  estimates  based  on  the 
results  of  the  new  assessment  indicate 
that  the  exploitation  rates  in  1999  (28 
percent),  2000  (24  percent)  and  2001  (31 
percent),  were  above  the  overfishing 
level. 


Although  a  large  amount  of  juvenile 
fish,  spawned  in  1999.  are  expected  to 
mature  and  enter  the  fishery  in  the  near 
future,  the  spawning  biomass  is  not 
expected  to  increase  above  the 
maximum  sustainable  yield  (MSY) 
biomass  level  of  B40%  for  several  years: 
Any  increases  in  biomass  will  depend 
on  the  vigor  of  juvenile  fish  that  mature 
and  enter  the  fishery  as  well  as  the 
exploitation  rates. 

With  the  publication  of  this 
document,  NMFS  is  designating  whiting 
as  overfished.  Because  the  whiting  stock 
has  been  judged  to  be  below  its 
overfished/rebuilding  threshold  (B25%). 
the  Council  is  required  to  develop  a 
rebuilding  plan  to  return  the  stock  to 
greater  than  40  percent  of  its  unfished 
biomass  (B40%-the  MSY  biomass  level). 

At  its  March  2002  meeting  in 
Sacramento.  CA,  the  Council  reviewed 
the  results  of  the  new  stock  assessment. 
The  Council  was  presented  with  a  range 
of  coastwide  harvest  levels  based  on 
three  alternative  harvest  rates  and  three 
different  assumptions  about  the  amount 
(recruitment  level)  of  juvenile  fish  that 
are  expected  to  become  part  of  the 
exploitable  biomass  in  2002.  The  three 
recruitment  assumptions  included  a  low 
recruitment  of  2.11  billion  fish  (10 
percent  probability),  a  medium 
recruitment  of  2.89  billion  fish  (80 
percent  probability),  and  a  high 
recruitment  of  3.87  billion  fish  (10 
percent  probability).  At  the  time  of  the 
2001  survey,  the  fish  spawned  in  1999 
had  only  partially  recruited  to  the 
fishery  and  were  not  well  estimated  by 
the  model  resulting  in  uncertainty  about 
the  effect  these  young  fish  would  have 
on  the  exploitable  stock  biomass.  As 
fish  that  spawned  in  1999  matiu-e,  the 
whiting  stock  is  expected  to  increase  in 
size  under  each  of  the  three  recruitment 
assumptions.  At  the  low  recruitment 
level  the  biomass  is  projected  to 
increase  to  between  25  percent  and  28 
percent  of  its  unfished  condition  by 
2003,  for  the  range  of  2002  harvest 
levels  examined.  At  the  high 
recruitment  level,  the  biomass  is 
projected  to  increase  to  between  38 
percent  and  42  percent  of  its  unfished 
level  by  2003,  using  the  same  range  of 
2002  harvest  amounts. 

These  three  recruitment  level 
assumptions  represent  different  degrees 
of  risk  in  characterizing  the  amount  of 
juvenile  fish  entering  the  fishery.  A  low 
recruitment  assumption  is  most 
precautionary  and  represents  a  risk- 
averse  approach,  the  medium 
recruitment  is  risk  neutral,  and  the  high 
recruitment  assumption  carries  greater 
risk  for  a  timely  stock  recovery.  The 
Council's  Scientific  and  Statistical 
Committee  (SSC)  chose  to  forward  all 


three  recruitment  assumptions  to  the 
Coimcil.  while  noting  that  the  medium 
recruitment  assumption  was  the  risk 
neutral  characterization  of  the  incoming 
recruits  to  the  fishery. 

In  addition  to  the  three  recruitment 
assvunptions,  the  SSC  forwarded  three 
harvest  rates  to  the  Coimcil;  these  rates 
were  based  on  the  proxies  of  F40%. 
F45%  and  F50%  (See  the  2001  annual 
specification  and  management  measures 
(66  FR  2338.  January  11.  2001)  for  a 
description  of  harvest  policies).  Because 
the  harvest  rate  is  dependent  on  the 
stock  productivity,  different  harvest 
rates  can  mean  very  different  things  for 
individual  stocks.  For  a  fast-growing 
stock,  one  that  has  a  strong  ability  to 
maintain  a  moderate  level  of 
recruitment  even  when  the  spawning 
biomass  is  reduced,  a  higher  fishing 
mortality  rate,  such  as  F40%.  may  be 
used.  A  rate  of  F40%  can  be  explained 
as  that  which  reduces  spawning 
potential  per  female  to  40  percent  of 
what  it  would  have  been  under  natural 
conditions  (if  there  were  no  mortality 
due  to  fishing)  and  is  therefore  a  more 
aggressive  harvest  strategy  than  F45%  or 

F50%. 

The  OYs  presented  to  the  Council 
were  reduced  by  the  40/10  default 
harvest  policy  (See  the  2000  annual 
specification  and  management  measures 
(65  FR  221.  January  4.  2000)  for  a  hill 
description  of  the  40/10  default  harvest 
policy)  because  the  stock  biomass  was 
estimated  to  be  below  B40%.  When  a 
stock  is  below  B40%.  the  40/10  policy 
is  applied  as  a  precautionary  measure 
and  is  effectively  a  default  rebuilding 
policy.  The  further  a  stock  is  below  the 
B40%  threshold,  the  greater  the 
reduction  in  the  OY.  until  at  B10%  the 
OY  would  be  set  at  zero.  This  default 
rebuilding  policy  is  intended  to  reduce 
the  fishing  pressure  or  mortality  so  that 
a  stock  b  iomass  below  B40%  will 
increase  more  rapidly  than  with  a 
constant  exploitation  rate. 

Following  discussion  and  public 
testimony.  3ie  Council  recommended 
adopting  a  U.S.-Canada  coastwride  OY  of 
190,500  mt  with  a  U.S.  OY  of  152,400 
mt  (80  percent  of  the  coastwide  OY  -  the 
proportion  caught  in  U.S.  waters)  the 
associated  ABC  was  not  available,  but 
would  be  based  on  a  harvest  rate  of 
F40%  and  assuming  a  medium-high 
recruitment  scenario.  NMFS  is 
disapproving  the  Council's 
recommendation  to  adopt  an  ABC  based 
on  F40%  with  a  medium-high 
recruitment  scenario  and  will  instead 
implement  an  ABC  based  on  F40%  with 
a  medium  recruitment  scenario,  which 
the  Council's  SSC  characterized  as  a 
risk-neutral  approach.  The  U.S.-Canada 
coastwide  ABC  wiU  be  set  at  208.000  mt 
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with  a  U.S.  ABC  of  166.000  mt.  NMFS 
also  is  disapproving  the  Council 
recommended  OY  of  152.400  mt  and 
will  instead  implement  a  U.S.-Canada 
coastwide  OY  of  162.000  mt  and  a  U.S. 
OY  of  129.600  mt.  The  OY  is  the  ABC 
adjusted  by  the  40/10  harvest  policy  as 
a  precautionary  measure. 

NMFS  believes  that  the  risk  neutral 
medium  recruitment  scenario,  instead  of 
one  that  accepts  greater  risk,  is 
supported  by  the  best  available  science 
given  the  current  biomass  estimate  and 
the  uncertainty  associated  with  the 
estimates  of  recent  year  class  strength. 
The  2002  retrospective  analysis  of 
recruitment  estimates  from  the  1998 
assessment  resulted  in  recent 
recruitment  strengths  and  biomass 
estimates  being  revised  downward.  This 
suggests  that  future  stock  assessments 
also  have  a  reasonable  expectation  of 
revising  the  estimated  strength  of  the 
1999  year  class  to  a  lower  value.  It 
should  be  noted  that  the  two  most 
recent  year  classes  prior  to  the  1998 
assessment  (at  an  age  equivalent  to  the 
1999  year  class  in  the  new  assessment) 
were  estimated  to  be  about  40  percent 
lower  in  the  2002  assessment  than  in 
the  1998  assessment.  Relative  to  the 
medium-high  recruitment  chosen  by  the 
Council,  the  2002  stock  assessment 
results  suggest  that  a  lower  1999 
recruitment  is  two  to  three  times  more 
likely  than  a  higher  1999  recruitment. 
The  STAR  Panel  recognized  the  high 
variance  associated  with  forecasting 
recruitment  and  suggested  caution  in 
using  the  projections  for  forecasting 
future  biomass  levels.  The  Council's 
choice  to  use  a  1999  year  class  estimate 
midway  between  the  medium  and  high 
estimates  is  inconsistent  with  the  STAR 
Panel  recommendation. 

The  F40%  harvest  proxy  will  remain 
in  place  for  2002.  The  Council's  STAR 
panel  recommended  moving  to  a  more 
conservative  level  of  F45%.  The  SSC 
did  not  make  the  same 
recommendation,  but  noted  that  the 
STAR  panel  recommendation  was  a 
risk-adverse  policy  and  not  risk-neutral 
advice.  The  SSC  identified  the  F40% 
rate  as  reflecting  a  risk-neutral  policy. 
While  the  F45%  is  by  definition  more 
conservative  than  the  F40%.  neither  the 
STAR  nor  the  SSC  were  presented  with 
an  analysis  to  evaluate  the  suitability  of 
the  F45%  harvest  rate  proxy.  Such  an 
analysis  was  beyond  the  scope  of  the 
assessment.  An  evaluation  of  the  harvest 
rate  proxies  for  whiting  should  be 
completed  before  setting  the  2003 
harvest  level. 

The  Council-recommended  harvest 
level  represents  a  15.0— percent 
exploitation  rate  which  based  on  what 
NMFS  finds  to  be  the  best  available 


science,  is  intermediate  between  the 
coastwide  ABC  of  208.000  mt  (the 
overfishing  level)  which  represents  a 
16.4-percent  exploitation  level,  and  the 
default  OY  of  162.000  mt  with  the  40/ 
10  adjustment,  which  represents  a  12.8 
percent  exploitation  level.  Given  the 
overfished  status  of  whiting.  NMFS 
believes  the  precautionary  measures 
built  into  the  40/10  rule  are  necessary 
while  a  rebuilding  plan  is  being 
developed. 

Projections  indicate  that  if  mean 
levels  of  recruitment  occurred  annually, 
an  F40%  harvest  policy  adjusted  by  the 
40/10  rule,  would  rebuild  the  spawning 
stock  to  B40%  within  7  to  9  years 
(2009-2011).  However,  it  must  be  noted 
that  given  the  highly  skewed  nature  of 
the  historical  recruitment  distribution, 
there  is  less  than  a  50  percent  likelihood 
that  annual  recruitments  would  average 
the  long-term  mean  during  this  short 
period. 

Econoniic  Impacts 

The  U.S.  OY  recommended  by  the 
Council  (152.400  mt)  represents  a  20- 
percent  reduction  fi'om  the  2001  whiting 
OY.  while  the  OY  which  NMFS  is 
adopting  (129.600  mt)  represents  a  32 
percent  reduction  from  the  2001  whiting 
OY.  In  2001,  the  ex- vessel  value  of 
whiting  taken  by  all  sectors  was 
estimated  to  be  approximately 
$13,415,000.  Under  the  OY  being 
adopted  by  NMFS  (129,600  mt),  the  ex- 
vessel  value  of  whiting  is  expected  to  be 
approximately  $10,000,000;  this  is  25 
percent  less  than  the  ex-vessel  value  in 
2001.  Reduced  revenues  from 
production  will  likely  affect  the  ability 
of  operations  to  not  only  cover  their 
variable  costs,  but  also  their  fixed  costs. 
If  it  is  not  economically  feasible  for 
some  shoreside  or  at-sea  processors  to 
participate  in  the  fishery,  the  financial 
impacts  of  the  reduction  may  be 
distributed  disproportionately  among 
recent  participants.  In  the  short  term, 
the  reduced  OY  is  expected  to  have  a 
major  economic  impact  on  harvesters 
and  processors;  however.  NMFS 
believes  the  reductions  are  necessary  for 
the  long-term  health  of  the  whiting 
fishery. 

Concerns  about  the  impacts  on  other 
groundfish  fisheries  were  considered. 
Participants  in  the  shore-based  whiting 
fleet  have  accounted  for  roughly  50 
percent  of  the  annual  harvest  of  species 
in  the  Dover  sole,  thomyhead,  and 
sablefish  (DTS)  species  complex,  as  well 
as  at  least  20  percent  of  the  non-Dover 
sole  flatfish  species.  Many  whiting 
vessels  target  flatfish  and  DTS  species 
after  the  whiting  season.  It  is  expected 
that  the  length  of  the  whiting  season 
would  be  reduced  proportionately  with 


the  OY.  Therefore,  a  drastically  reduced 
OY  would  likely  result  in  a  shorter 
whiting  season  and  increased  fishing 
pressure  on  already  constrained  non- 
whiting  fisheries,  resulting  in  higher 
than  expected  landings,  inseason 
reductions  in  trip  limits,  and  possibly 
early  closures. 

Sector  Allocations 

Each  year,  the  whiting  OY  is  allocated 
between  the  specific  sectors  of  the 
fishery.  The  Pacific  Coast  Indian  treaty 
fishing  rights,  described  at  50  CFR 
660.324,  allow  for  the  allocation  of  fish 
to  the  tribes  through  the  annual 
specification  and  management  process. 

Beginning  in  1999,  NMFS  has  set  the 
tribal  allocation  according  to  an 
abundance-based  sliding  scale 
allocation  method  proposed  by  the 
Makah  Tribe  in  1998.  See  64  FR  27928. 
(May  29. 1999);  65  FR  221,  247  (January 
4.  2000);  66  FR  2338.  2370  (January  11. 
2001).  Under  the  sliding  scale  allocation 
method,  the  tribal  allocation  varies  in 
relation  to  the  level  of  the  U.S.  whiting 
OY.  ranging  from  a  low  of  14  percent  (or 
less)  of  the  U.S.  OY  at  OY  levels  above 
250,000  mt,  to  a  high  of  17.5  percent  of 
the  U.S.  OY  at  an  OY  level  at  or  below 
145.000  mt.  For  2002,  the  Makah  Tribe 
has  requested,  and  the  Council  has 
recommended,  a  tribal  allocation  of 
22,680  mt,  using  the  shding  scale 
allocation  method.  No  other  tribes  have 
requested  allocations  for  2002. 

The  sliding  scale  allocation  method  is 
the  subject  of  two  recent  court 
decisions.  In  the  treaty  fishing  rights 
case  of  U.S.  v.  Washington,  Case  No. 
C70-9213,  Phase  I,  Sub-proceeding  No. 
96-2  (W.D.  Wash.,  April  5,  2001),  the 
Court  considered  several  scientific 
affidavits  submitted  by  NMFS  and  the 
Makah  Tribe,  and  found  that  >the 
allocation  agreed  on  by  the  Secretary  is 
a  lawful  exercise  of  his  obligation  to 
comply  with  the  treaties  guaranteeing 
Indian  tribes  their  aboriginal  right  to 
take  fish  at  their  usual  and  accustomed 
fishing  grounds.>  143  F.  Supp.  2d  1218, 
at  1224.  The  Court  concluded:  "The 
sliding  scale  allocation  method 
advocated  by  the  Secretary  and  Makah 
shall  govern  the  United  States  aspect  of 
the  Pacific  whiting  fishery  until  ihe 
Secretary  finds  just  cause  for  alteration 
or  abandonment  of  the  plan,  the  parties 
agree  to  a  permissible  alternative,  or 
father  order  issues  from  this  court."  Id. 

In  Midwater  Trawlers  Cooperative  v. 
U.S.  Department  of  Commerce,  282  F. 
3d.  710,  2002  WL  338406  (9th  Cir. 
2002),  the  Ninth  Circuit  Court  of 
Appeals  upheld  the  tribal  treaty  right  to 
Pacific  whiting,  upheld  the  usual  and 
accustomed  fishing  area  of  the  Makah 
Tribe,  and  found  that  the  Makah  Tribe 
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is  entitled,  pursuant  to  the  Treaty  of 
Neah  Bay,  "to  one-half  the  harvestable 
surplus  of  Pacific  whiting  that  passes 
through  its  usual  and  accustomed 
Bshing  grounds,  or  that  much  of  the 
harvestable  surplus  as  is  necessary  for 
tribal  subsistence,  whichever  is  less." 
However,  the  Court  also  found  that  the 
specific  allocation  in  1999  to  the  Makah 
Tribe  was  inconsistent  with  the 
scientific  principles  set  forth  in  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  (which 
requires  that  NMFS  base  fishery 
conservation  and  management  measures 
on  the  best  scientific  infonnation 
available),  because  NMFS  did  not 
adequately  support  the  1999  allocation 
set  forth  in  the  1999  Federal  Register 
document.  Accordingly,  the  Court 
issued  instructions  to  the  District  Court 
to  remand  to  the  agency  for  more 
specific  findings.  On  remand,  NMFS 
will  be  required  "to  either  promulgate  a 
new  allocation  consistent  with  the  law 
and  based  on  the  best  available  science, 
or  to  provide  further  justification  for  the 
current  allocation  that  conforms  to  the 
requirements  of  the  Magnuson-Stevens 
Act  and  the  Treaty  of  Neah  Bay." 

The  Midwater  Tmwiers  decision  was 
just  issued,  and  the  case  has  not  yet 
been  formally  remanded  to  the  agency 
by  the  District  Court.  However,  prior  to 
the  formal  remand.  NMFS  must 
announce  the  2002  Pacific  whiting 
allocations.  NMFS  has  reviewed  the  best 
available  scientific  information, 
including  the  information  contained  in 
documents  in  the  administrative  record 
in  the  Midwater  Tmwiers  case,  and  has 
also  reviewed  scientific  information 
submitted  by  NMFS  and  the  Makah 
Tribe  in  U.S.  v.  Washington,  Sub- 
proceeding  96-2.  NMFS  has  no 
additional  information  that  alters  the 


existing  infonnation  on  the  distribution 
and  migration  pattern  of  the  stock. 
Therefore,  NMFS  is  relying  on  the 
existing  information  as  the  best 
scientific  information  available. 

Based  on  the  information  referenced 
above,  NMFS  concludes  that  an 
allocation  of  22.680  mt  of  Pacific 
whiting  to  the  Makah  Tribe  in  2002  is 
within  the  tribal  treaty  right  as 
described  by  the  District  Court  in  U.S. 
V.  Washington,  Sub-proceeding  96-2. 
and  by  the  Ninth  Circuit  in  the 
Midwater  Trawlers  decision.  Since  this 
is  the  amount  requested  by  the  Tribe. 
NMFS  also  concludes  that  it  is  sufficient 
to  meet  tribal  subsistence  needs  for 
2002,  even  though  it  may  be  less  than 
the  full  treaty  entitlement.  NMFS  will 
address  these  issues  in  more  detail  in  its 
formal  response  to  the  Ninth  Circuit 
decision. 

The  non-tribal  commercial  OY  for 
whiting  is  106.920  mt  (the  129.600  mt 
OY  minus  the  22.680  mt  tribal 
allocation).  Regulations  at  50  CFR 
660.323(a)(4)  divide  the  commercial  OY 
into  separate  allocations  for  the  non- 
tribal  catcher/processor,  mothership. 
and  shore-based  sectors  of  the  whiting 
fishery.  The  catcher/processor  sector  is 
composed  of  vessels  that  harvest  and 
process  whiting.  The  mothership  sector 
is  composed  of  motherships  and  catcher 
vessels  that  harvest  whiting  for  delivery 
to  motherships.  Motherships  are  vessels 
that  process  but  do  not  harvest  whiting. 
The  shoreside  sector  is  composed  of 
vessels  that  harvest  whiting  for  delivery 
to  shoreside  processors.  Each  sector 
receives  a  portion  of  the  commercial 
OY.  with  the  catcher/processors  getting 
34  percent  (36.353  mt),  motherships 
getting  24  percent  (25,661  mt),  and  the 
shore-based  sector  getting  42  percent 
(44,906  mt). 

All  whiting  caught  in  2002  before  the 
effective  date  of  this  action  will  be 


counted  toward  the  new  harvest 
guideline.  During  the  primary  season, 
discards  of  whiting  are  estimated 
inseason  fi-om  observer  data  and 
counted  toward  the  OY.  As  in  the  past, 
the  specifications  include  fish  caught  in 
state  ocean  waters  (0-3  nautical  miles 
(nm)  offshore)  as  well  as  fish  caught  in 
the  EEZ  (3-200  nm  offshore). 

U.S.-Canada 

The  2002  allocation  of  the  whiting 
resources  between  the  U.S.  and  Canada 
is  not  yet  resolved.  The  stock 
assessment  was  a  collaborative  effort 
between  the  two  nations.  However,  the 
results  of  the  new  stock  assessment 
were  not  available  in  time  to  hold 
formal  negotiations  with  Canada  before 
the  March  Council  meeting. 
Consequently,  the  Coimcil  assumed 
continuation  of  the  80  percent  share  that 
the  U.S.  has  set  harvest  levels  at  in 
recent  years.  NMFS  believes  that  the 
F40  harvest  rate  with  a  medium 
recruitment  assumption  and  a  40/10 
harvest  policy  approach  shows  adequate 
precaution.  The  Council  recommended 
that  the  future  whiting  negotiations 
between  the  U.S.  and  Canada  be 
scheduled. 

NMFS  Actions 

For  the  reasons  stated  here.  NMFS  is 
amending  the  2002  aimual 
specifications  and  management 
measures  (67  FR  10490,  March  7,  2002) 
with  the  following  changes: 

(1)  Revise  Table  la.  2002 
Specifications  of  Acceptable  Biological 
Catch  (ABC),  Optimum  Yields  (OYs), 
and  Limited  Entry  and  Open  Access 
Allocations,  by  International  North 
Pacific  Fisheries  Commission  (INPFC) 
Areas  (weights  in  metric  tons). 

BHXING  CODE  3510-22-S 
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Table  lb.   2002  OYs  for  minor  rockf ish  by  depth  sub-groups 
(weights  in  metric  tons) . 


Species 

Total 

Catch 

ABC 

OY       (Total    catch) 

Harvest  Guidelines              1 
(Total   catch)                     \ 

Total 
Catch 

OY 

Recrea- 
tional 
Estimate 

Coomercial 

OY 

Limited  Entry         | 

Open  Access        1 

Mt 

% 

Mt 

% 

Minor 
Rockfish 
North  x/ 

4,795 

3,115 

673 

2,442 

2,239 

91.7 

203 

8.3 

Nearshore 

987 

663 

324 

161 

na 

163 

na 

Shelf 

968 

10 

958 

928 

na 

30 

na 

Slope 

1,160 

0 

1,160 

1,150 

na 

10 

na 

Minor 
Rockfish 
South  y/ 

3.506 

2,015 

732 

1,283 

714 

55.7 

569 

44.3 

Nearshore 

662 

532 

130 

23 

na 

107 

na 

Shelf 

714 

200 

514 

194 

na 

320 

na 

Slooe            1 

639 

0 

639            1      497 

na 

142 

na 

a/  ABC  applies  to  the  U.S.  portion  of  the  Vancouver  area,  except  as  noted  under 
individual  species. 

h/  Linacod  was  desiqnated  as  overfished  in  1999.   Coastwide,  lingcod  is  estimated  to 
^  «  ?5^r«nt  of  i?s  unfished  biomass.   An  assessment  was  conducted  in  2000  and 
Stll^tei  f^  20!!.   The  stock  assessment  included  parts  of  Canadian  waters,  therefore 
ShfS  S.^rtion  of  the  ABC  for  the  Vancouver  area  was  set  at  44  P«'^«y%°J-'=^%""' 
for  that  area   The  ABC  of  745  mt  was  calculated  using  an  Fmsy  proxy  of  F45%.   The 
rota?  cat?h  Sy  of  577  mt  is  based  on  a  60  percent  probability  of  rebuilding  the  stock 
to "isy  by  tSI  year  20r9.   The  total  catch  OY  is  reduced  by  326  mt,  the  amount  that  is 
estilSted  to  L  taken  by  the  recreational  fishery,  resulting  in  a  commercial  OY  of  251 
SJ^eoSn  access  total  catch  allocation  is  48  mt  (19  percent  of  the  commercial  OY) 
and  tJeo^  access  landed  catch  value  is  38  mt.   The  limited  entry  total  catch 
ano^atioHs  2S3  mt  and  the  landed  catch  value  is  163  mt .  The  landed  ^atch  value  is 
SisS  oi  ;  discard  mortality  rate  of  20  percent.   Tribal  -"=«l^,"Lti^  at  thts 
a  small  amount  of  lingcod  (4-5  mt) ,  but  do  not  have  a  specific  allocation  at  this 

time. 

c/  -Other  species-  -  These  species  are  neither  coninon  nor  important  to  the  commercial 
^d  ScreaJi^na!  fisheries  ifthe  areas  footnoted.   Accordingly  for  convenience 
J2cificcS?s  included  in  the  "other  fish"  category  for  the  areas  footnoted  and 
rSfish  Sectes  are  included  in  either  "other  rockfish"  or  -remaining  rockfish"  for 
the  areas  footnoted  only. 

d/  A  new  assessment  was  prepared  in  2002  for  whiting  and  the  stock  is  believed  to  be 
below  25  ^rcent  Sf  i?s  Snfi^hed  biomass.  The  U.S. -Canada  ABC  of  208,000  mt  is  based 
on  ?he  2o5^  assessment  results  with  the  application  of  an  gJ^Vr^ihiJS IbC  s  tU 
F40%  and  is  based  on  a  mid-level  recruitment  assumption.   The  U.S.  "Jiting  ^f^  is  bo« 
r.r  166  000  mt   ADPlication  of  the  40/10  default  harvest  policy  to  the  ABC  results  in 
a  ci^s^wJde  OY  of?62?;5;  mt.   The  U.S.  whiting  OY  is  80  percent  or  129,600  -^ .   The 
co^rclal  OY  for  whiting  is  106,920  mt  (the  129,600  mt  OY  minus  the  22.680  mt  tribal 
alT^ation)   and  is  allocated  with  42  percent  (44,906  mt)  going  to  the  shore-based 
sector  ^J^rcent  (25,661  mt)  going  to  the  mothership  sector,  and  34  percent   (36.353 
mtfgoing  trthe  catcher/processor  sector.   Discards  of  whiting  are  estimated  from 
observer  data  and  counted  towards  the  OY  inseason. 

e/  Sablefish  north  of  36°  N  lat.  -  A  new  sablefish  assessment  was  done  in  2001  for  the 
area  north  of  Point  Conception  (34°27-N  lat . )  .   Sablefish  north  of  34°27'M  lat.  is 
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estimated  to  be  between  27  percent  and  38  percent  of  its  unfished  biomass.   The  ABC 
for  the  surveyed  area  (4,786  mt)  is  based  on  an  environmentally  driven  model  with  an 
Fmsy  proxy  of  F45%.   The  ABC  for  the  management  area  north  of  36° N  lat.  is  4,644  mt 
(97.04  percent  of  the  ABC  from  the  surveyed  area) .   The  total  catch  OY  for  the  area 
north  of  36° N  lat  is  4,367  mt,  which  is  based  on  the  application  of  the  40-10  harvest 
rate  policy,  and  is  97.04  percent  of  the  OY  from  the  surveyed  area.   The  total  catch 
OY  is  reduced  by  10  percent  for  the  tribal  set  aside  (437  mt)  and  by  24.7  mt  for 
compensation  to  vessels  that  conducted  resource  surveys   The  remainder  (3,906  mt)  is 
the  commercial  total  catch  OY.   The  open  access  allocation  of  9.4  percent  of  the 
commercial  OY,  results  in  an  open  access  total  catch  OY  of  367  mt.   The  limited  entry 
total  catch  OY  is  3,539  mt,  90.6  percent  of  the  commercial  OY.   The  limited  entry 
total  catch  OY  is  further  divided  with  58  percent  (2,052  mt)  allocated  to  the  trawl 
fishery  and  42  percent  (1,486  mt)  allocated  to  the  non-trawl  fishery.   Discard  rates 
will  be  applied  as  follows:  22  percent  for  limited  entry  trawl,  8  percent  for  limited 
entry  fixed  gear  and  open  access,  and  3  percent  for  the  tribal  fisheries.   The 
resulting  landed  catch  values  are:  1,601  mt  for  limited  entry  trawl,  1,367  mt  for 
limited  entry  fixed  gear,  338  mt  for  open  access,  and  424  mt  for  the  tribal  fisheries. 

f/  Sablefish  south  of  36"  N  lat.  -  The  ABC  of  333  mt  is  the  sum  of  142  mt  (2.96  percent 
of  the  ABC  from  the  new  2001  survey  based  assessment)  and  191  mt  (based  on  historical 
landings).   The  total  catch  OY  (229  mt)  is  the  sum  of  133  mt  (2.96  percent  of  the  OY 
from  the  new  2001  survey  based  assessment  with  the  application  of  the  40-10  harvest 
rate  policy)  and  96  mt  (that  portion  of  the  ABC  based  on  historical  landings  south  of 
Pt.  Conception  that  was  reduced  by  50  percent  to  address  uncertainty  due  to  limited 
information) .   There  are  no  limited  entry  or  open  access  allocations  in  the  Conception 
area  at  this  time.   The  assumed  discard  value  is  8  percent,  resulting  in  a  landed 
catch  value  of  211  mt . 


g/  Dover  sole  north  of  34"27'N  lat.  was  assessed  as  a  unit  in  2001  and  is  estimated  to 
be  at  29%  of  its  unfished  biomass.   The  ABC  (8,510  mt)  is  based  on  an  Fmsy  proxy  of 
F40%.   Because  the  biomass  is  estimated  to  be  in  the  precautionary  zone,  the  total 
catch  OY  of  7,440  mt  is  based  on  the  application  of  the  40-10  harvest  rate  policy. 
The  OY  is  reduced  by  71.6  mt  for  compensation  to  vessels  that  conducted  resource 
surveys,  resulting  in  a  commercial  OY  of  7,368  mt .   Discards  are  assumed  to  be  5 
percent,  resulting  in  a  landed  catch  value  of  7,000  mt . 

h/  Petrale  sole  was  estimated  to  be  at  42  percent  of  its  unfished  biomass  following  a 
1999  assessment.   For  2002,  the  final  ABC  for  the  Vancouver -Columbia  area  (1,262  mt) 
is  based  on  an  F40%  Fmsy  proxy.   The  ABCs  for  the  Eureka,  Monterey,  and  Conception 
areas  (1,500  mt)  continue  at  the  same  level  as  2001. 

i/  "Other  flatfish"  are  those  species  that  do  not  have  individual  ABC/OYs  and  include 
butter  sole,  curlfin  sole,  flathead  sole.  Pacific  sand  dab,  rex  sole,  rock  sole,  sand 
sole,  and  starry  flounder.   The  ABC  is  based  on  historical  catch  levels. 

j/  Pacfic  ocean  perch  (POP)  was  designated  as  overfished  in  1999.   The  ABC  (640  mt)  is 
based  on  the  2000  assessment  which  was  updated  for  2001.   The  total  catch  OY  (350  mt) 
is  based  on  a  70  percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2042. 
The  landed  catch  value  is  294  mt.   The  landed  catch  value  is  based  on  a  discard  rate 
of  16  percent.  Tribal  vessels  are  expected  to  land  only  trace  amounts  of  POP  in  2002 
and  do  not  have  a  specific  allocation  at  this  time. 

k/  Shortbelly  rockfish  remains  an  unexploited  stock  and  is  difficult  to  assess 
quantitatively.   The  1989  assessment  provided  2  alternative  yield  calculations  of 
13,900  mt  and  47,000  mt .   NMFS  surveys  have  shown  poor  recruitment  in  most  years  since 
1989,  indicating  low  recent  productivity  and  a  naturally  declining  population  in  spite 
of  low  fishing  pressure.   The  ABC  and  OY  therefore  are  set  at  13.900  mt,  the  low  end 
of  the  range  in  the  assessment . 

,1/   Widow  rockfish  was  assessed  in  2000  and  is  estimated  to  be  at  24  percent  of  its 
Unfished  biomass.   Therefore,  it  was  declared  overfished  in  2001.   The  ABC  (3,727  mt) 
is  based  on  an  F50%  Fmsy  proxy.   The  OY  (856  mt)  is  based  on  a  60  percent  probability 
of  rebuilding  the  stock  to  Bmsy  within  37  years.   The  OY  is  reduced  by  3  mt  for  the 
amount  estimated  to  be  taken  as  recreational  catch,  resulting  in  a  commercial  OY  of 
853  mt.   The  commercial  OY  is  divided  with  open  access  receiving  3  percent  (26  mt)  and 
limited  entry  receiving  97  percent  (827  mt) .   The  landed  catch  equivalent  for  the  open 
access  fishery  is  21  mt .   The  limited  entry  allocation  is  reduced  by  150  mt  for 
anticipated  bycatch  in  the  at-sea  whiting  fishery  and  an  additional  40  mt  for 
anticipated  bycatch  in  the  shore-based  sector  of  the  whiting  fishery.   The  remainder 
of  the  limited  entry  allocation  is  reduced  by  16  percent  to  account  for  discards  in 
the  trip  limit  fisheries.   The  landed  catch  equivalent,  excluding  the  at-sea  whiting 
fishery,  is  575  mt .   Tribal  vessels  are  expected  to  land  about  27  mt  of  widow  rockfish 
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in  2002,  but  do  not  have  a  specific  allocation  at  this  time. 

m/  Canary  rockfish  is  estimated  to  be  at  22  percent  of  its  unfished  biotnass  in  the 
north  (north  of  Cape  Blanco)  and  8  percent  of  its  unfished  biomass  in  the  south  (south 
of  cape  Blanco) .   Canary  rockfish  was  declared  overfished  in  2000.   The  coastwide  ABC 
(228  mt)  is  based  on  an  Fmsy  proxy  of  F50%.   The  coastwide  OY  of  93  mt  (the  sum  of  73 
mt  for  the  northern  area,  plus  20  mt  for  the  southern  area)  is  based  on  a  52  Percent 
probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2056.   The  OY  is  reduced  by  5 
mt  for  research  surveys  and  44  mt  for  the  estimate'd  recreational  catch,  resulting  in  a 
commercial  OY  of  44  mt .   The  commercial  OY  is  divided  with  open  access  receiving  12.3 
oercent  (5  mt)  and  limited  entry  receiving  87.7  percent  (39  mt) .   The  landed  catch 
value  for  the  open  access  fishery  is  4.5  mt .  The  39  mt  limited  entry  allocation  is 
further  reduced  by  3  mt  for  anticipated  bycatch  in  the  offshore  whiting  fishery.   The 
limited  entry  landed  catch  value  is  30  mt .   The  landed  catch  value  is  based  on  a 
discard  rate  of  16  percent.   However,  the  specific  open  access/limited  entry 
allocation  has  been  suspended  during  the  rebuilding  period  as  necessary  to  meet  the 
overall  rebuilding  target  while  allowing  harvest  of  healthy  stocks.   Tribal  vessels 
are  expected  to  land  about  2.5  mt  of  canary  rockfish  in  2002,  but  do  not  have  a 
specific  allocation  at  this  time. 

n/  Chilipepper  rockfish  -  The  ABC  (2,700  mt)  for  the  Monterey -Concept ion  area  is  based 
on  the  1998  stock  assessment  with  the  application  of  an  F50%  Fmsy  proxy.   Because  the 
unfished  biomass  is  estimated  to  be  above  40  percent,  the  default  OY  could  be  set 
equal  to  the  ABC.   However,  the  OY  is  set  at  2,000  mt ,  near  the  recent  average  landed 
catch   to  discourage  effort  on  chilipepper,  which  is  known  to  have  bycatch  of 
overfished  bocaccio  rockfish.   The  OY  is  reduced  by  15  mt  for  the  amount  estimated  to 
be  taken  in  the  recreational  fishery,  resulting  in  a  commercial  OY  of  1,985  mt .   Of 
the  commercial  OY,  open  access  is  allocated  44.3  percent  (879  mt)  and  limited  entry  is 
allocated  55  7  percent  (1,106  mt)  .   The  assumed  discard  is  16  percent,  resulting  in  a 
open  access  landed  catch  value  of  739  mt  and  a  limited  entry  landed  catch  value  of  929 
mt.  In  the  north,  chilpepper  is  included  in  the  minor  shelf  rockfish  OY. 

o/  Bocaccio  rockfish  is  estimated  to  be  at  2  percent  of  its  unfished  biomass  and  was 
designated  as  overfished  in  1999.   The  ABC  of  122  mt  for  the  Monterey  and  Conception 
areas  are  based  on  an  F50%  Fmsy  proxy.   The  OY  (100  mt)  is  based  on  the  rebuilding 
plan  which  has  a  67%  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2033. 
The  OY  is  reduced  by  56  mt  for  the  amount  estimated  to  be  taken  as  recreational 
harvest,  resulting  in  a  44  mt  commercial  OY.   Open  access  is  allocated  44.3  percent 
(19  mt)  of  the  commercial  OY  and  limited  entry  is  allocated  55.7  percent  (25  mt)  of 
the  commercial  OY.   The  open  access  landed  catch  value  is  16  mt  and  the  limited  entry 
landed  catch  value  is  21  mt .  The  landed  catch  value  is  based  on  a  discard  rate  of  16 
percent.  In  the  north,  bocaccio  is  included  in  the  minor  shelf  rockfish  OY. 

p/  Splitnose  rockfish  -  The  2001  ABC  is  615  mt  in  the  southern  area  (Monterey- 
Conception)  .   The  461  mt  total  catch  OY  for  the  southern  area  reflects  a  25  percent 
precautionary  adjustment  because  of  the  less  rigorous  assessment  for  this  stock.   In 
the  north,  splitnose  is  included  in  the  minor  slope  rockfish  OY.   The  assumed  discard 
is  16  percent  for  a  landed  catch  value  of  387  mt . 

q/  Yellowtail  rockfish  is  estimated  to  be  at  63  percent  of  its  unfished  biomass.   The 
ABC  of  3  146  mt  is  based  on  a  2000  stock  assessment  for  the  Vancouver-Columbia-Eureka 
areas  with  an  Fmsy  proxy  of  F50%.   The  OY  (3,146  mt)  was  set  equal  to  the  ABC.   To 
derive  the  commercial  OY  (3,131  rat)  the  total  catch  OY  is  reduced  by  15  mt,  the  amount 
estimated  to  be  taken  in  the  recreational  fishery.   The  open  access  allocation  (260 
mt)  is  8.3  percent  of  the  commercial  OY.   The  limited  entry  allocation  (2,871  mt)  is 
91  7  percent  the  commercial  OY.   For  anticipated  bycatch  in  the  at-sea  whiting 
fishery,  400  mt  is  subtracted  from  the  limited  entry  allocation.   An  additional  150  mt 
is  deducted  for  the  shore-based  whiting  fishery.   The  remainder  (2,471  mt)  is  further 
reduced  by  20  percent  for  assumed  discard.   The  limited  entry  landed  catch  equivalent, 
excluding  the  at-sea  whiting  fishery,  is  2,007  mt .   The  open  access  landed  catch 
equivalent  is  218  mt,  given  the  assumed  discard  of  16  percent.   Tribal  vessels  are 
expected  to  land  about  300  mt  of  yellowtail  rockfish  outside  their  directed  whiting 
fishery  in  2002,  but  do  not  have  a  specific  allocation  at  this  time. 

r/  Shortspine  thornyhead  -  A  new  assessment  was  done  for  shortspine  thornyhead  in  2001 
and  the  stock  is  estimated  to  be  between  25  and  50  percent  of  its  unfished  biomass. 
The  ABC  (1,004  mt)  for  the  area  north  of  Pt .  Conception  (34°27'N  lat . )  is  based  on  a 
F50%  Fmsy  proxy.   The  OY  of  955  mt  is  based  on  the  new  survey  with  the  application  of 
the  40-10  harvest  policy,  resulting  in  a  commercial  OY  of  948  mt .   Open  access  is 
allocated  0.27  percent  (3  mt)  of  the  commercial  OY  and  limited  entry  is  allocated 
99  73  percent  (945  mt )  of  the  commercial  OY .   A  20  percent  rate  of  discard  is  applied 
to  obtain  a  limited  entry  landed  catch  value  of  757  mt .   There  is  no  ABC  or  OY  for  the 
southern  Conception  area.   Tribal  vessels  are  expected  to  land  about  1  mt  of 
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shortspine  thornyheads,  but  do  not  have  a  specific  allocation  at  this  time. 

s/  Longspine  thornyhead  is  estimated  to  be  above  40  percent  of  its  unfished  biomass. 
The  ABC  (2,461  mt)  in  the  north  (Vancouver-Columbia- Eureka-Monterey)  is  based  on  the 
average  of  the  3 -year  individual  ABCs  at  an  F50%  Fmsy  proxy.   The  total  catch  OY 
(2,461  mt)  is  set  equal  to  the  ABC.   The  OY  is  further  reduced  by  6  mt  for 
compensation  to  vessels  that  conducted  resource  surveys,  resulting  in  a  commercial  OY 
of  2,455  mt .   To  derive  the  landed  catch  equivalent  of  2,037  mt,  the  limited  entry 
allocation  is  reduced  by  17  percent  for  estimated  discards. 

t/  Longspine  thornyhead  -  A  separate  ABC  (390  mt)  is  established  for  the  northern 
Conception  area  and  is  based  on  historical  catch  for  the  portion  of  the  Conception 
area  north  of  34°27'  N.  Lat.  (Point  Conception).   The  ABC  was  reduced  by  50  percent  to 
obtain  the  OY  (195  mt) ,  this  reduction  addresses  uncertainty  in  the  stock  assessment 
due  to  limited  information.   There  is  no  ABC  or  OY  for  the  southern  Conception  Area. 

u/  Cowcod  in  the  Conception  area  was  assessed  in  1999  and  is  estimated  to  be  at  less 
than  10  percent  of  its  unfished  biomass.  Therefore  cowcod  was  declared  overfished  in 
2000'   The  ABC  in  the  Conception  area  (5  mt)  is  based  on  the  1999  assessment,  while 
the  ABC  for  the  Monterey  area  (19  mt)  is  based  on  average  landings  from  1993-1997.   An 
OY  of  4.8  mt  (2.4  mt  in  each  area)  is  based  on  a  55  percent  probability  of  rebuilding 
the  stock  to  Bmsy  by  the  year  2094.   Cowcod  retention  will  not  be  permitted  in  2002. 

v/  Darkblotched  rockfish  was  assessed  in  2000  and  estimated  to  be  at  22  percent  of  its 

unfished  biomass.   The  stock  was  declared  overfished  in  2001.  An  update  to  the 

assessment  which  incorporated  new  data  indicates  that  the  stock  may  be  at  12  percent       ^  ' 

of  the  unfished  biomass.   The  ABC  of  187  mt  is  based  on  the  updated  assessment  with  an 

Fmsy  proxy  of  F50%.   The  OY  of  168  mt  is  based  on  a  70  percent  probability  of 

rebuilding  the  stock  to  Bmsy  by  2034.   For  anticipated  bycatch  in  the  at-sea  whiting 

fishery,  S  mt  is  subtracted  from  the  limited  entry  allocation.   The  landed  catch  value  ' 

for  the  remaining  limited  entry  fisheries  is  130  mt.  The  landed  catch  value  is  based 

on  a  discard  rate  of  20  percent.   Specific  open  access/limited  entry  allocation  has 

been  suspended  during  the  rebuilding  period  as  necessary  to  meet  the  overall 

rebuilding  target  while  allowing  harvest  of  healthy  stocks.   Tribal  vessels  are 

expected  to  land  minimal  amounts  of  darkblotched  rockfish  in  2002,  but  do  not  have  a 

specific  allocation  at  this  time. 

w/  Yelloweye  rockfish  was  assessed  in  2001  and  is  estimated  to  be  at  7  percent  of  its 
unfished  biomass  off  northern  California  and  at  13  percent  of  its  unfished  biomass  off 
Oregon,  indicating  that  it  is  overfished  at  this  time.   The  27  mt  coastwide  ABC  (5  mt 
for  the  Monterey  area  and  22  mt  for  the  areas  north  of  40°10'N  lat.)  is  based  on  an 
Fmsy  proxy  of  P50%.   As  a  precautionary  measure,  until  rebuilding  measures  can  be 
adopted,  the  coastwide  ABC  has  been  reduced  by  50  percent  to  obtain  the  OY  of  13.5  mt 
(2.5  mt  for  the  Monterey  area  and  11  mt  for  the  areas  north  of  40°10'N  lat.)  The  OY  is 
reduced  by  8.81  mt  for  the  amount  estimated  to  be  taken  as  recreational  harvest,  and  1 
mt  for  the  amount  expected  to  be  taken  in  the  tribal  fishery,  resulting  in  a 
commercial  OY  of  3.69  mt .   Specific  opert  access/limited  entry  allocation  has  been 
suspended  during  the  rebuilding  period  as  necessary  to  meet  the  overall  rebuilding 
target  while  allowing  harvest  of  healthy  stocks. 

x/  Minor  rockfish  north  includes  the  "remaining  rockfish"  and  "other  rockfish" 
categories  in  the  Vancouver,  Columbia,  and  Eureka  areas  combined.   These  species 
include  "remaining  rockfish"   which  generally  includes  species  that  have  been  assessed 
by  less  rigorous  methods  than  stock  assessments,  and  "other  rockfish"  which  includes 
species  that  do  not  have  qu2kntif iable  assessments.   The  ABC  (4,795  mt)  is  the  sum  of 
the  individual  "remaining  rockfish"  ABCs  (2,727  mt)  plus  the  "other  rockfish"  ABCs 
(2,068  mt) .   The  remaining  rockfish  ABCs  continue  to  be  reduced  by  25  percent 
(F»0.75M)  as  a  precautionary  adjustment.   To  obtain  the  total  catch  OY  (3,115  mt)  the 
remaining  rockfish  ABCs  are  further  reduced  by  25  percent  with  the  exception  of  black 
rockfish  (see  footnote  aa/) ,  and  other  rockfish  ABCs  are  reduced  by  50  percent.   This 
was  a  precautionary  measure  due  to  limited  stock  assessment  information.   The  OY  is 
reduced  by  673  mt  for  the  amount  estimated  to  be  taken  in  the  recreational  fishery, 
resulting  in  a  commercial  OY  of  2,442  mt.   Open  access  is  allocated  8.3  percent  (203 
mt)  of  the  commercial  OY  and  limited  entry  is  allocated  91.7  percent  (2,239  mt)  of  the 
commercial  OY.   The  discard  is  assumed  to  be  5  percent  for  nearshore  rockfish,  16 
percent  for  shelf  rockfish,  and  20  percent  for  slope  rockfish,  resulting  in  a  an  open 
access  landed  catch  value  of  188  mt  and  a  limited  entry  landed  catch  value  of  1,852 
mt .  Tribal  vessels  are  expected  to  land  about  10  mt  of  minor  rockfish  (2  mt  of  minor 
nearshore  rockfish,  4  mt  of  shelf  rockfish,  and  4  mt  of  slope  rockfish)  in  2002,  but 
do  not  have  a  specific  allocation  at  this  time. 
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V/  Minor  rockfish  south  includes  the  "remaining  rockfish-  and  "other  rockfish 
categories  in  the  Monterey  and  Conception  areas  combined.   These  species  mcl^^e 
"remaining  rockfish"  which  generally  includes  species  that  have  been  assessed  by  U 
rigoroCs  methods  than  stock  assessments,  and  "other  rockfish-  which  includes  species 
thit  do. not  have  quantifiable  assessments.   The  ABC  (3,506  mt)  ^^  the  sum  of  the 
individual  "remaining  rockfish"  ABCs  (854  mt)  plus  the  "other  rockf ish"  ABCs  (2,652). 
The  remaining  rockfish  ABCs  continue  to  be  reduced  by  25  percent  (F=0.75M)  as  ^ 
precLtionar^  adjustment.   To  obtain  total  catch  OY  (2,015  mt)  ,  the  remaining  roO^fish 
Lcs  are  further  reduced  by  25  percent,  with  the  exception  of  blackgill  rockfish  (see 
footnote  bb/),  and  the  other  rockfish  ABCs  were  reduced  by  50  percent.   This  was  a 
precautionary  measure  due  to  limited  stock  assessment  information   The  OY  is  reduced 
by  732  mt  fo?  the  amount  estimated  to  be  taken  in  the  recreational  fishery  "suiting 
in  a  commercial  OY  of  1.283  mt .   Open  access  is  allocated  44  3  P«"f  '569  mt)  of  the 
commercial  OY  and  limited  entry  is  allocated  55.7  percent  (714  mt)  of  the  commercial 
OY   The  discard  is  assumed  to  be  5  percent  for  nearshore  rockfish,  16  percent  for 
shelf  rockfish.  and  20  percent  for  slope  rockfish,  resulting  in  an  open  access  landed 
catch  value  of  484  mt  and  a  limited  entry  landed  catch  value  of  582  mt . 

z/  Bank  rockfish  -  The  ABC  of  350  mt  is  based  on  a  2000  assessment  for  the  Monterey 
and  conception  areas.   This  stock  contributes  263  mt  towards  the  minor  rockfish  OY  in 
the  south. 

aa/  Black  rockfish  -  The  ABC  (1,115  mt)  which  is  based  on  a  2000  assessment   is  the 
sum  of  the  assessment  area  (615  mt)  plus  the  average  catch  m  the  unassessed  area  (500 
mt)   TO  obtain  the  OY  for  the  southern  portion  of  this  area,  the  ABC  has  been  reduced 
bv  50  oercent  as  a  precautionary  measures  due  to  limited  information.   For  the 
assessed  area  the  OY  was  set  equal  to  the  ABC.   This  stock  contributes  865  mt  towards 
the  minor  rockfish  OY  in  the  north. 

bb/  Blackgill  rockfish  is  estimated  to  be  at  51  percent  of  its  unfished  biomass.  The 
ABC  (343  mt)  is  the  sum  of  the  Conception  area  ABC  of  268  mt,  based  on  the  1998 
Ssessment  with  an  Fmsy  proxy  of  F50%,  and  the  Monterey  area  ABC  of  75  mt.   ^h^s  stock 
contributes  306  mt  towards  minor  rockfish  south  (268  mt  for  the  Conception  area  ABC 
and  38  mt  for  the  Monterey  area) .   The  OY  for  the  Monterey  area  is  the  ABC  reduced  by 
50  percent  for  precautionary  measures  because  of  lack  of  information. 

cc/  -Other  rockfish"  includes  rockfish  species  listed  in  50  CFR  660.302  and  California 
scorpionf ish   The  ABC  is  based  on  the  1996  review  of  commercial  Sebastes  landings  and 
includes  an  estimate  of  recreational  landings.   These  species  have  never  been 
quantifiably  assessed.   Beginning  in  2002,  an  ABC  and  OY  have  been  specified  for 
yelloweye  rockfish.  in  the  Monterey  and  Conception  areas.  Therefore,  it  has  been 
removed  from  the  "other  rockfish"  category. 

dd/  "Other  fish"  includes  sharks,  skates,  rays,  ratfish,  morids.  grenadiers,  and  other 
groundfish  species  noted  above  in  footnote  c/ . 


BIUJNO  COOE  3S10-22-C 

(2)  Section  IV  N^4FS  Actions,  B. 
Limited  Entry  Fishery,  (3)Whiting  is 
revised;  and  Section  V  Washington 
Coastal  Tribal  Fisheries,  D.  Pacific 
Whitingis  revised. 

B.  Limited  entry 

•        •        *        *        • 

(3)  Whiting.  Additional  regulations 
that  apply  to  the  whiting  fishery  are 
found  at  50  CFR  660.306  and  at  50  CFR 
660.323(a)(3)  and  (a)(4). 

(a)  Allocations.  The  non-tribal 
allocations,  based  on  percentages  that 
are  applied  to  the  commercial  OY  of 
106.920  mt  in  2002  (see  50  CFR  660.323 
(a)(4)),  are  as  follows: 

(i)  Catcher/processor  sector — 36,353 
mt  (34  percent); 

(ii)  Mothership  sectoi^25.661  mt  (24 
percent); 


(iii)  Shore-based  sector— 44,906  mt 
(42  percent).  No  more  than  5  percent 
(2,245  mt)  of  the  shore-based  whiting 
allocation  may  be  taken  before  the 
shore-based  fishery  begins  north  of  42" 
N.  lat.  on  June  15,  2002. 

•  *        *        *        * 

V.  Washington  Coastal  Tribal  Fisheries 

*  *        *        *        • 

D.  Pacific  Whiting  The  tribal  allocation 
is  22.680  mt. 

Classification 

The  final  whiting  specifications  and 
management  measures  for  2002  are 
issued  imder  the  authority  of  the 
Magnuson-Stevens  Act  and  are  in 
accordance  with  50  CFR  part  660.  the 
regulations  implementing  the  Pacific 
Coast  groundfish  FMP. 


For  the  reasons  described  below,  the 
Assistant  Administrator  for  Fisheries 
NOAA.  finds  that  good  cause  exists  to 
waive  prior  notice  and  opportimity  for 
public  comment  under  5  U.S.C. 
553(b)(B)  as  such  prior  notice  and 
opportunity  for  public  comment 
procedures  are  impracticable  and 
contrary  to  the  public  interest.  The 
Pacific  Coast  Groundfish  FMP  requires 
that  fishery  specifications  be  evaluated 
each  year  using  the  best  scientific 
information  available.  A  stock 
assessment  for  whiting  was  prepared  in 
early  2002.  using  the  most  recent  survey 
data. 

Because  of  the  timing  of  the  resource 
survey  upon  which  the  assessment  is 
based,  it  was  not  available  for  use  in  a 
stock  assessment  that  could  be  ready  for 
the  September-November  management 
cycle  when  the  rest  of  the  groundfish      ^ 
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specifications  were  set.  In  addition,  the 
survey  for  this  species  is  done  only 
every  3  years.  Therefore,  the  Council 
and  NMFS  decided  it  was  best  to  use 
the  newest  data  for  the  adoption  of  the 
2002  ABC  and  OY  in  order,  rather  than 
use  4-year-old  data  from  the  prior 
survey.  The  preliminary  indication  from 
survey  data  was  that  the  biomass  had 
declined  in  recent  years  and  the  ABC 
and  OY  recommended  for  2002  would 
be  substantially  lower  than  those  for 
2001.  Therefore,  for  resource 
conservation  purposes,  it  was 
particularly  important  to  use  the  most 
recent  data.  Finally,  since  the  major 
fishery  for  whiting  does  not  start  imtil 
April  1 ,  there  was  time  to  delay  the 
adoption  of  the  new  ABC  and  OY,  until 
the  new  information  was  available  in 
March.  Last  year's  whiting 
specifications  were  carried  over  in  the 
interim  for  2002  and  were  announced  in 
a  final  rule  published  on  March  7.  2002 
(67  FR  10490).  In  the  final  rule,  it  was 
explained  that  the  specification  would 
be  adjusted  following  the  Council's 
March  meeting  and  announced  in  the 
Federal  Register  as  an  emergency  rule. 
This  action  has  been  publicized  widely 
through  the  Coimcil  process.  It  will  not 
go  through  prior  notice  and  opportunity 
for  public  comment  as  doing  so  woiUd 
be  impracticable  and  contrary  to  the 
public  interest.  It  is  impracticable  and 
contrary  to  the  public  interest  because 
NMFS  needs  to  take  immediate  action  to 
ensure  that  the  whiting  fishery  stays 
within  its  overall  harvest  allocation 
(which  is  substantially  lower  than  the 
harvest  allocation  for  2001)  while 
allowing  the  various  sectors  of  the 
fishery  the  opportunity  to  fully  harvest 
their  sector's  allocations.  To  delay  the 
rule  beyond  the  start  of  the  fishery 
could  result  in  some  sector  allocations 
being  exceeded  and  possible  early 
closures  for  other  sectors  as  a  result  of 
excessive  harvest  in  the  early  season. 

The  reasons  described  above, 
pursuant  to  5  U.S.C.  553(d)(3). 
constitute  good  cause  to  waive  the  30- 
day  delay  in  effectiveness,  so  that  this 
emergency  rule  may  become  effective 
before  the  fishery  begins  on  April  1. 
2002. 

This  emergency  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

NMFS  issued  Biological  Opinions 
(BOs)  imder  the  Endangered  Species  Act 
on  August  10. 1990,  November  26, 1991, 
August  28, 1992,  September  27, 1993, 
May  14,  1996.  and  December  15, 1999, 
pertaining  to  the  effects  of  the 
groundfish  fishery  on  chinook  salmon 
(Puget  Sound,  Snake  River  spring/ 
summer,'  Snake  River  fall,  upper 
Columbia  River  spring,  lower  Columbia 


River,  upper  Willamette  River, 
Sacramento  River  winter,  Central 
Valley,  California  coastal),  coho  salmon 
(Central  California  coastal,  southern 
Oregon/northern  California  coastal, 
Oregon  coastal),  chum  salmon  (Hood 
Canal.  Columbia  River),  sockeye  salmon 
(Snake  River.  Ozette  Lake),  and 
steelhead  (upper,  middle  and  lower 
Columbia  River.  Snake  River  Basin, 
upper  Willamette  River,  central 
California  coast,  California  Central 
Valley,  south-central  California, 
northern  California,  and  southern 
California).  NMFS  has  concluded  that 
implementation  of  the  FMP  for  the 
Pacific  Coast  groimdfish  fishery  is  not 
expected  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  the 
jurisdiction  of  NMFS,  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat. 

NMFS  has  re-initiated  consultation  on 
the  Pacific  whiting  fishery  associated 
with  the  (whiting  BO)  issued  on 
December  15, 1999.  During  the  2000 
whiting  season,  the  whiting  fisheries 
exceeded  the  chinook  bycatch  amoiuit 
specified  in  the  whiting  BO's  incidental 
take  statement's  incidental  take 
estimates,  11,000  fish,  by  approximately 
500  fish.  In  the  2001  whiting  season, 
however,  the  whiting  fishery's  chinook 
bycatch  was  well  below  the  11,000  fish 
incidental  take  estimates.  The  re- 
initiation will  focus  primarily  on 
additional  actions  that  the  whiting 
fisheries  would  take  to  reduce  chinook 
interception,  such  as  time/area 
management.  NMFS  is  gathering  data 
fitjm  the  2001  whiting  fisheries  and 
expects  that  the  re-initiated  whiting  BO 
will  be  completed  by  April  2002.  During 
the  reinitiation,  fishing  under  the  FMP 
is  within  the  scope  of  the  December  15, 
1999,  whiting  BO,  so  long  as  the  annual 
incidental  take  of  chinook  stays  under 
the  11,000  fish  bycatch  limit. 

This  emergency  rule  is  exempt  from 
the  procedures  of  the  Regulatory 
Flexibility  Act  because  the  rule  is  issued 
without  opportimity  for  prior  public 
comment. 

Dated:  April  10,  2002. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-9083  Filed  4-12-02;  8:45  am) 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679  > 

[Docket  No.  010914227-2063-02;  I.D. 
080201 E] 

RIN  0648-AM40 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alasica;  License  Limitation 
Program  for  Groundfish  of  the  Bering 
Sea  and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and  . 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
implement  Amendment  67  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area.  This  action 
is  necessary  to  stabilize  fully  utilized 
Pacific  cod  resources  harvested  with 
hook-and-line  and  pot  gears  in  the 
Bering  Sea  and  Aleutian  Islands  Area 
(BSAI).  This  will  be  accomplished  by 
issuing  endorsements  for  exclusive 
participation  in  the  hook-and-line  and 
pot  gear  BSAI  Pacific  cod  fisheries  by 
long-time  participants.  This  final  rule 
also  adds  a  new  definition  for  directed 
fishing  for  Community  Development 
Quota  (CDQ)  fisheries  and  clarifies 
discard  provisions  for  the  individual 
fishing  quota  (IFQ)  and  CDQ  fisheries. 
The  intended  effect  of  this  action  is  to 
conserve  and  manage  the  Pacific  cod 
resources  in  the  BSAI  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 
DATES:  Effective  May  15,  2002,  except 
for  §  679.4(k)(9)(i),  which  will  be    - 
effective  on  January  1.  2003.  / 

ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA)  and 
the  Final  Regulatory  Flexibility  Analysis 
(FRFA)  are  available  from  the  Alaska 
Region.  NMFS.  P.O.  Box  21668,  Juneau. 
AK.  99802.  Attn:  Lori  Gravel-Durall.  or 
Room  413-1  on  the  fourth  floor  of  the 
Federal  Building.  709  West  9th  Street, 
Jimeau.  AK. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Ginter,  907-586-7228  or  email  at 
jay.gintei^noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS     * 
manages  the  ^x)undfish  fisheries  in  the 
exclusive  economic  zone  in  the  BSAI  off 
Alaska  under  the  Fishery  Management 
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Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP).  The  North  Pacific  Fishery 
Management  Council  (Council) 
prepared  the  FMP  under  the  authority  of 
the  Magnuson-Stevens  Act.  Regulations 
governing  U.S.  fisheries  and 
implementing  the  FMP  appear  at  50 
CFR  parts  600  and  679. 

Background  of  Amendment  67 

Amendment  67  to  the  FMP  was 
recommended  by  the  Coimcil  in  April 
2000  to  address  the  concern  that 
fishermen  who  have  made  significant 
long-term  investments  and  have  long 
catch  histories  in  the  hook-and-line  or 
pot  gear  BSAI  Pacific  cod  fisheries 
needed  protection  from  fishermen  who 
have  no  or  limited  history  in  those 
fisheries.  This  concern  increased  after 
implementation  of  Amendment  64  to 
the  FMP.  which  divided  a  portion  of  the 
BSAI  Pacific  cod  total  allowable  catch 
(TAC)  among  the  hook-and-line  and  pot 
gear  sectors  (i.e..  catcher  vessels  and 
catcher/processors).  The  specific 
provisions  of  that  action  can  be  found 
in  the  final  rule  implementing 
Amendment  64  (65  FR  51553,  August 

24,  2000). 

Amendment  67  is  a  continuation  of 
the  License  Limitation  Program  (LLP). 
The  LLP  was  recommended  by  the 
Council  and  approved  and  implemented 
by  NMFS  to  address  concerns  of  excess 
fishing  capacity  in  the  groundfish  and 
crab  fisheries  off  Alaska.  More 
information  on  the  purpose  and 
objectives  of  the  LLP  can  be  found  in 
the  final  rule  implementing  the  original 
provisions  of  the  LLP  (63  FR  52642. 
October  1, 1998). 

A  proposed  rule  to  implement 
Amendment  67  was  published  in  the 
Federal  Register  with  a  45-day  public 
comment  period  (66  FR  49908,  October 
1.  2001).  NMFS  received  9  letters  of 
comment  on.the  proposed  rule  which 
are  summarized  and  responded  to  in  the 
Response  to  Comments,  below. 

Amendment  67  establishes  Pacific 
cod  species  endorsements  and  the 
qualifications  for  those  endorsements.  A 
Pacific  cod  endorsement,  specific  to  the 
non-trawl  gear  used  by  the  vessel,  must 
be  specified  on  a  person's  LLP 
groundfish  license  for  that  person  to 
participate  in  the  hook-and-line  or  pot 
gear  BSAI  Pacific  cod  fisheries.  The 
following  provides  summary 
information  on  general  and  specific 
eligibility  requirements  for  Pacific  cod 
endorsements  and  will  be  the  Small 
Entity  Compliance  Guide  for  purposes 
of  the  Regulatory  Flexibility  Act  (as 
amended  by  the  Small  Business 
Regidatory  Enforcement  Fairness  Act). 
More  information  on  the  eligibihty 


requirements,  including  the  rationale  for 
specific  provisions,  is  in  the  proposed 
rule  implementing  Amendment  67  (66 
FR  49908,  October  1,  2001). 

Small  Entity  Compliance  Guide  for 
Amendment  67 

General  Information  on  Eligibility 

1.  All  qualifying  amounts  are  in  round 
weight. 

2.  Pacific  cod  that  was  harvested  for 
the  commercial  bait  fishery  and 
properly  dociunented  will  be  applied 
toward  the  qualifying  amount. 

3.  Pacific  cod  harvested  for  personal 
use  bait  will  not  be  applied  toward  the 
qualifying  amount. 

4.  Pacific  cod  harvested  in  the  Bering 
Sea  Subarea  or  the  Aleutian  Islands 
Subarea  will  be  applied  toward  the 
qualifying  amount.  However,  a  license 
holder  will  be  authorized  to  participate 
only  in  an  area  for  which  he  or  she  has 
an  area  endorsement. 

5.  Pacific  cod  that  was  caught  and 
discarded  will  not  be  applied  toward 
the  qualifying  amount. 

Specific  Information  on  Eligibility 

1.  To  receive  a  hook-and-line  gear 
Pacific  cod  endorsement  for  use  on  a 
catcher/processor,  a  license  holder  must 
have: 

A.  An  LLP  groundfish  license  with  a 
catcher/processor  designation; 

B.  Harvested  at  least  270  metric  tons 
(mt)  round  weight  of  Pacific  cod  with 
hook-and-line  gear  in  the  directed 
commercial  BSAI  Pacific  cod  fishery  in 
any  one  of  the  years  1996. 1997.  1998, 
or  1999;  and 

C.  Harvested  the  qualifying  amoimt 
on  the  vessel  that  was  used  as  the  basis 
of  eligibility  for  the  license  holder's  LLP 
groimdfish  license. 

2.  To  receive  a  pot  gear  Pacific  cod 
endorsement  for  use  on  a  catcher/ 
processor,  a  license  holder  must  have: 

A.  An  LLP  groimdfish  license  with  a 
catcher/processor  designation; 

B.  Harvested  at  least  300.000  pounds 
(lb)  (136  mt)  round  weight  of  Pacific  cod 
with  pot  gear  in  the  directed 
commercial  BSAI  Pacific  cod  fishery  in 
each  of  any  two  of  the  years  1995, 1996, 
1997,  or  1998;  and 

C.  Harvested  the  qualifying  amoimt 
on  the  vessel  that  was  used  as  the  basis 
of  eligibility  for  the  license  holder's  LLP 
groundfish  license. 

3.  To  receive  a  hook-and-line  gear 
Pacific  cod  endorsement  for  use  on  a 
catcher  vessel,  a  license  holder  must 
have: 

A.  An  LLP  groundfish  license  with  a 
catcher  vessel  designation; 

B.  Harvested  at  least  7.5  mt  round 
weight  of  Pacific  cod  with  hook-and- 


line  gear  or  jig  gear  in  the  directed 
commercial  BSAI  Pacific  cod  fishery  in 
any  one  of  the  years  1995,  1996, 1997. 
1998,  or  1999;  and 

C.  Harvested  the  qualifying  amount 
on  the  vessel  that  was  used  as  the  basis 
of  eligibility  for  the  Ucense  holder's  LLP 
groundfish  license. 

4.  To  receive  a  pot  gear  Pacific  cod 
endorsement  for  use  on  a  catcher  vessel, 
a  license  holder  must  have: 

A.  An  LLP  groundfish  license  with  a 
catcher  vessel  designation; 

B.  Harvested  at  least  100.000  lb  (45 
mt)  round  weight  of  Pacific  cod  with  pot 
gear  or  jig  gear  in  the  directed 
commercial  BSAI  Pacific  cod  fishery  in 
each  of  any  two  of  the  years  1995, 1996, 
1997, 1998,  or  1999; and 

C.  Harvested  the  qualifying  amount 
on  the  vessel  that  was  used  as  the  basis 
of  eligibility  for  the  Ucense  holder's  LLP 
groundfish  license. 

Exemptions  to  the  Pacific  Cod 
Endorsement 

Except  as  provided  here,  a  license 
holder  would  need  to  have  a  Pacific  cod 
endorsement  on  his  or  her  LLP 
groundfish  Hcense  to  conduct  directed 
fishing  for  Pacific  cod  in  the  BSAI  with 
hook-and-line  gear  or  pot  gear. 
including  Pacific  cod  harvested  for  the 
commercial  bait  fishery.  Furthermore, 
the  license  holder  would  have  to  use  the 
specific  non-trawl  gear  designated  with 
the  Pacific  cod  endorsement. 

1.  Catcher  vessels  less  than  60  ft  (18.3 
mt)  length  overall  (LOA)  are  exempted 
from  the  requirement  to  have  a  Pacific 
cod  endorsement. 

2.  Vessels  exempted  from  the 
requirements  of  the  LLP  (see 

§  679.4(k)(2))  are  exempted  from  the 
requirement  to  have  a  Pacific  cod 
endorsement. 

3.  Vessels  harvesting  Pacific  cod  for 
personal  use  bait  are  exempted  trom  the 
requirement  to  have  a  Pacific  cod 
endorsement. 

Other  Provisions — Combining  Catch 
Histories 

A  license  holder  can  combine  the 
catch  history  of  a  vessel  that  sank  with 
the  catch  history  of  a  replacement  vessel 
to  meet  eligibility  requirements  if: 

1.  The  vessel  that  sank  was  used  as 
the  basis  of  eligibility  for  the  original 
LLP  groundfish  license; 

2.  That  vessel  sank  after  January  1, 
1995; and 

3.  The  sunken  vessel  was  replaced 
with  a  vessel  by  December  31  of  the  year 
that  was  two  years  after  the  vessel  sank. 

This  is  the  only  exception  to  the 
single  catch  history  (i.e.,  a  catch  history 
earned  on  one  vessel)  requirement  for 
eligibility. 
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Unavoidable  Circumstances 

A  license  holder  can  receive  a  Pacific 
cod  endorsement,  even  if  he  or  she  does 
not  meet  the  eligibility  requirements,  if 
that  license  holder  was  prevented  from 
meeting  the  eligibility  requirements  by 
unavoidable  circumstances.  To  qualify 
for  a  Pacific  cod  endorsement  under  the 
Unavoidable  circumstances  provision  a 
license  holder  must  demonstrate  that: 

1 .  But  for  the  unavoidable 
circumstances,  he  or  she  could  have 
made  sufficient  landings  to  meet  the 
requirements  for  a  particular  Pacific  cod 
endorsement  from  the  vessel  that  was 
the  basis  for  eligibility  for  his  or  her  LLP 
groundfish  license; 

2.  He  or  she  had  the  specific  intent  to 
tise  that  vessel  to  conduct  directed 
fishing  for  Pacific  cod  in  the  BSAI 
during  the  relevant  time  period  and  that 
the  vessel  had  the  capability  to  have 
made  harvests  sufficient  to  meet  the 
eligibility  requirements; 

3.  His  or  her  specific  intent  was 
thwarted  by  circumstances  that  were 

E avoidable,  unique  to  the  person  or 
ssel,  unforeseen,  eind  reasonably 
forseeable; 

4.  He  or  she  took  all  reasonable  steps 
to  overcome  the  circumstances;  and 

5.  He  or  she  harvested  any  amount  of 
Pacific  cod  in  the  BSAI  with  non-trawl 
gear  after  the  vessel  that  was  used  as  the 
basis  of  eligibility  for  the  license 
holder's  groundfish  license  was 
prevented  from  participating  by  the 
unavoidable  circumstances  but  before 
April  16,  2000. 

Species  Endorsements  in  the  CDQ 
Fisheries 

I   The  Council  recommended  that  the 
provisions  of  Amendment  67  apply  to 
the  CDQ  fisheries.  This  means  that 
yessels  not  authorized  to  harvest  Pacific 
cod  under  the  LLP  will  be  prohibited 
from  directed  fishing  for  Pacific  cod 
CDQ.  However,  because  NMFS 
regulations  do  not  currently  define 
directed  fishing  for  Pacific  cod  in  the 
CDQ  fisheries,  a  new  definition  and 
other  changes  are  provided  to  give  effect 
to  the  Council's  reconmiendation. 
1    Through  the  CDQ  program,  NMFS 
allocates  10  percent  of  pollock  and  7.5 
percent  of  the  BSAI  groundfish. 
prohibited  species,  halibut,  and  crab 
total  allowable  catch  (TAC)  to  65 
eligible  Western  Alaska  communities. 
The  CDQ  groups  to  which  the  TAC  is 
allocated  are  expected  to  manage  their 
allocations  of  CIXJ  and  Prohibited 
Species  Quota  to  account  for  bycatch  as 
well  as  target  catch.  The  CDQ  groups  are 
prohibited  from  exceeding  any  of  then 
CDQ  allocations,  which  prevents 
continued  fishing  for  one  groundfish 


species  once  the  quota  of  another 
groundfish  or  halibut  bycatch  species  is 
rodCosd 

In  the  non-CDQ  fisheries.  NMFS 
defines  directed  fisheries  based  on  the 
amount  of  retained  catch  of  a  given 
species  relative  to  the  amount  of  other 
groundfish  species  on  board  the  vessel. 
When  a  TAC  amount  for  a  species  is 
approached,  NMFS  closes  directed 
fishing  for  that  species  but  allows 
fishing  to  continue  in  other  fisheries  in 
which  the  species  is  taken  incidentally. 

Thus,  in  contrast  to  the  non-CDQ 
fisheries,  NMFS  has  traditionally  not 
needed  to  define  directed  fishing  within 
the  CDQ  program  and  current 
regulations  prohibit  the  use  of  CDQ 
catch  as  a  basis  for  calculating  the 
maximum  retainable  bycatch  (MRB). 
These  regulations  were  implemented 
because  directed  fishing  closures  did 
not  apply  to  the  CDQ  fisheries.  Further, 
because  there  are  no  provisions  for 
regulatory  discard,  vessels  engaged  in 
CDQ  fisheries  are  often  required  to 
retain  all  catch. 

Implementing  Amendment  67 
requires  that  the  existing  regulations  be 
amended  as  follows:  First,  revise  the 
definition  of  directed  fishing  in  §  679.2 
to  remove  specific  reference  to  the  CDQ 
fisheries.  This  reference  was  appropriate 
when  the  only  directed  fishery  defined 
under  the  CDQ  Program  was  pollock. 
However,  under  this  final  rule,  directed 
fishing  for  Pacific  cod  in  the  CDQ  - 
fisheries  would  be  defined  following  the 
same  procedure  as  the  non-CDQ 
fisheries.  Second,  allow  the  use  of  CDQ 
species  as  basis  species  for  calculating 
retainable  amounts  of  other  CDQ 
species.  This  revision  is  necessary  to 
determine  whether  a  vessel  is  directed 
fishing  for  Pacific  cod  in  the  CDQ 
fisheries  and.  therefore,  would  be 
required  to  have  a  species  endorsement. 
Third,  allow  regulatory  discards  of 
Pacific  cod  by  vessels  that  do  not  have 
a  Pacific  cod  species  endorsement.  This 
revision  is  necessary  so  that  vessel 
operators  who  do  not  have  a  Pacific  cod 
species  endorsement  can  comply  with 
the  MRB  amounts  of  Pacific  cod. 

This  action  also  clarifies  the  existing 
CDQ  regulations  by  specifically 
allowing  the  regulatory  discard  of 
sablefish  when  their  retention  is 
prohibited  by  other  regulations. 

Changes  From  the  Proposed  Rule 

1.  New  paragraphs  (F)  and  (G)  are 
added  at  §  679.4(k)(9)(iii).  These 
paragraphs  clarify  eligibility 
requirements  specified  in  the  preamble 
to  the  proposed  rule  and  recommended 
by  the  Council  in  April  2000.  Paragraph 
(F)  provides  that  only  harx'ests  made 
from  the  vessel  that  was  used  as  the 


basis  of  eligibility  for  the  license 
holder's  LLP  groundfish  license  will 
count  toward  eligibility  amounts.  This 
provision  was  recommended  by  the 
Council  to  ensure  that  a  person  would 
not  use  more  than  one  vessel's  fishing 
history  to  qualify  for  a  Pacific  cod 
endorsement,  except  under  the 
combination  of  landings  provision  at 
§679.4{k)(9)(v)(A).  Paragraph  (G) 
provides  that,  except  as  specified  at 
§679.4(k)(9)(iii)(D),  only  harvests  made 
in  the  directed  fishery  for  Pacific  cod 
will  count  toward  eligibility  amounts. 
This  provision  is  consistent  with  FMP 
amendment  language  provided  by  the 
Council  and  approved  by  NMFS. 

2.  Language  at  §  679.4(k)(9)(v)(B)(4) 
regarding  hardship  provisions  is  revised 
in  response  to  concerns  in  a  comment 
(see  Response  to  Comments). 
Accordingly,  any  amount  of  BSAI 
Pacific  cod  harvested  on  a  replacement 
vessel  after  the  vessel  that  was  used  as 
the  basis  of  eligibility  for  a  person's 
groimdfish  license  was  prevented  bxtm 
participating  but  before  April  16,  2000, 
will  be  sufficient  to  meet  the 
requirement  for  a  landing.  A  person  will 
not  be  required  to  demonstrate  that  a 
landing  was  made  during  the 
endorsement  period  to  be  considered 
eligible  for  a  Pacific  cod  endorsement 
under  the  unavoidable  circumstances 
provision. 

3.  Language  at  §  679.7  and  §  679.20  is 
revised  because  the  new  requirements 
for  the  CDQ  Program  under  Amendment 
67  that  were  in  the  proposed  rule  were 
impacted  by  an  emergency  interim  rule 
that  provided  management  measures  to 
protect  Steller  sea  lions  (67  FR  956. 
January  8.  2002): 

A-  The  revision  of  §  679.7(d)(16) 
supersedes  the  suspension  of  this 
paragraph  published  in  the  emergency 
interim  rule  (67  FR  956.  January  8, 
2002).  No  changes  were  made  to  the 
language  in  paragraph  (d)(16)  as 
proposed.  This  final  rule  merely 
replaces  the  suspended  paragraph 
(d)(16)  with  an  effective  paragraph 
(d)(16); 

B.  The  revision  of  §  679.7(d)(23) 
supersedes  the  suspension  of  this 
paragraph  published  in  the  emergency 
interim  rule  at  67  FR  956,  January  8. 
2002.  Language  in  paragraph  (d)(23)  was 
revised  to  specifically  indicate  the 
regulatory  provision  that  would  prevent 
retention  of  sablefish.  Also,  this  final 
rule  replaces  the  suspended  paragraph 
(d)(23)  with  an  effective  paragraph 
(d)(23); 

C.  Section  679.7(d)(26)  is  deleted. 
This  paragraph  was  added  by  the 
emergency  interim  rule  (67  FR  956. 
January  8,  2002),  to  replace  the 
suspended  peuragraph  (d)(16).  However, 
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with  the  revision  of  §  679.7(d)(16)  in 
this  final  rule,  paragraph  (d)(26)  is  no 
longer  necessary; 

D.  The  revision  of  §  679.20(f)(2) 
supersedes  the  suspension  of  this 
paragraph  pubHshed  in  the  emergency 
interim  rule  at  67  FR  956,  January  8, 
2002.  No  changes  were  made  to  the 
language  in  paragraph  (f)(2)  as 
proposed.  This  final  rule  merely 
replaces  the  suspended  paragraph  (f)(2) 
with  an  effective  paragraph  (f)(2); 

E.  The  proposed  revision  to 

§  679.20(f)(3)  is  not  implemented  by  this 
final  rule.  This  proposed  revision, 
which  revised  how  directed  fishing 
would  be  determined  under  the  CDQ 
Program,  is  not  implemented  because  it 
would  conflict  \yith  management 
measures  designed  to  protect  Steller  sea 
lions  and  implemented  by  the 
emergency  interim  rule  at  67  FR  956. 
January  8,  2002:  and 

F.  Section  679.20(f)(4)  is  removed. 
This  paragraph  was  added  by  the 
emergency  interim  rule  at  67  FR  956, 
January  8.  2002.  to  replace  the 
suspended  paragraph  (f)(2).  However, 
with  the  revision  of  §  679.20(f)(2)  in  this 
final  rule,  paragraph  (f)(4)  is  no  longer 
necessary. 

4.  Language  at  §  679.7(f)(8)  is  revised 
to  clarify  the  discard  requirements 
pursuant  to  the  IFQ  Program  now  that 
Pacific  cod  endorsements  are  necessary 
on  a  person's  LLP  groundfish  license 
and  a  person's  Federal  Fishery  Permit  to 
harvest  Pacific  cod  in  a  directed  fishery. 
Currently,  IFQ  fishermen  are  prohibited 
from  discarding  Pacific  cod  caught 
when  IFQ  halibut  or  IFQ  sablefish  are 
on  board.  The  revision  of  §  679.7(f)(8) 
will  specify  that  IFQ  fishermen  will 
need  to  comply  with  Pacific  cod 
endorsement  requirements  for  the  LLP 
when  retaining  Pacific  cod  above  the 
retainable  amounts  authorized  for  the 
BSAI  as  specified  in  Table  11  of  this 
part  and  Pacific  cod  endorsement 
requirements  for  Steller  sea  lion 
management  measures  when  retaining 
Pacific  cod  above  the  retainable 
amounts  authorized  for  the  BSAI  as 
specified  in  Table  11  of  this  part  and 
above  the  retainable  amount  authorized 
for  the  GOA  as  specified  in  Table  10  of 
this  part. 

5.  Language  at  §679.32(c)(l)(i). 
(c){2)(i)(A).  (c)(2)(u)(A).  and  (f)(4)  is 
revised  to  clarify  retention  and  discard 
requirements  for  participants  in  the 
CDQ  Program  now  that  directed  fishing 
requirements  apply  to  the  CDQ  Program. 
These  revisions  specify  the  paragraphs 
or  subparts  to  which  a  person  must  refer 
to  comply  with  retention  or  discard 
requirements. 


Response  to  Comments 

NMFS  received  a  total  of  23  letters  on 
the  decision  to  approve,  disapprove,  or 
partially  approve  Amendment  67  and 
the  proposed  rule  implementing 
Amendment  67.  Of  the  14  letters  on  the 
decision  to  approve,  disapprove,  or 
partially  approve  Amendment  67.  7 
were  for  approval,  4  were  for  partial 
approval,  and  3  were  for  disapproval  of 
Amendment  67.  Of  the  9  letters  on  the 
proposed  rule.  4  were  in  support.  4 
suggested  changes,  and  1  was  opposed 
to  implementation  of  Amendment  67  as 
proposed. 

hMFS  policy  prevents  partial 
approval  of  fishery  management  plan 
amendments  that  establish  a  limited 
access  system,  because  such  an  action 
would  be  tantamount  to  NMFS 
developing  a  limited  access  system 
without  that  system  first  being  approved 
by  a  majority  of  the  voting  members  of 
the  appropriate  fishery  management 
council,  an  action  prohibited  by  16 
U.S.C.  1854(c)(3)  (Sec.  304(c)(3)  of  the 
Magnuson-Stevens  Act).  Therefore,  the 
4  letters  that  were  received  on 
Amendment  67  that  recommended 
partial  approval  were  considered  letters 
for  disapproval. 

The  letters  that  recommended  partial 
approval  and  disapproval  of 
Amendment  67  (7  letters),  or  that  were 
opposed  to  or  suggested  changes  to  the 
proposed  rule  implementing 
Amendment  67  (5  letters),  had 
comments  in  five  main  areas  of  concern: 
(1)  General  comments,  (2)  comments  on 
the  national  standards  at  16  U.S.C. 
1851(a)  (Sec.  301(a)  of  the  Magnuson- 
Stevens  Act).  (3)  comments  on  the 
analytical  requirements  of  the  National 
Environmental  Policy  Act.  (4)  comments 
on  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act  and  E.O. 
12866,  and  (5)  comments  on  the 
hardship  and  "grandfather"  provisions. 
These  comments  are  organized  into 
those  five  topic  areas  for  response  by 
NMFS. 

General  Comments 

Comment  1 :  Approval  of  Amendment 
67  was  based  on  inaccurate  information. 
Examples  cited  were:  (1)  Use  of  the  1998 
Stock  Assessment  and  Fishery 
Evaluation  Report  (SAFE);  (2) 
overstating  the  number  of  potential 
participants  and  thereby  overstating  the 
magnitude  of  the  problem;  and  (3) 
deciding  on  an  alternative  while  other 
analytical  documents  were  being 
developed. 

Response:  NMFS  disagrees  that 
inacciuate  information  was  used  for 
approval  of  Amendment  67.  First,  the 
EA/RIR/IRFA  for  Amendment  67  was 


before  the  Council  for  initial  review  in 
April  1999.  The  1998  SAFE  Report  was 
the  most  recent  biological  document 
available  during  the  development  of  the 
EA/RIR/IRFA.  The  data  presented  in  the 
EA/RIR/IRFA  ft-om  the  1998  SAFE 
Report  included  information  about  the 
Eastern  Bering  Sea  Pacific  cod  biomass 
and  recruitment  fi-om  1978  through 
1999:  BSAI  allowable  biological  catch 
(ABC),  total  allowable  catch  (TAC),  and 
actual  catch  from  1980  through  1999; 
and  projected  biomass  and  ABC  for 
Pacific  cod  age  3+  in  the  BSAI  from 
2000  through  2002.  The  Coimcil  was 
able  to  consider  general  trends  and 
projections  of  the  relevant  Pacific  cod 
biological  data  for  over  a  ?0-year  time 
period.  Amendment  67,  as  explained  in 
the  Problem  Statement  for  the  EA/RIR/ 
IRFA.  was  reconunended  as  an  action 
because  the  Pacific  cod  resource  in  the 
BSAI  was  fully  utilized.  Concerns  about 
declining  ABC  and  TAC  for  Pacific  cod 
was  one  of  several  reasons  to  consider 
action:  other  reasons  included  increased 
market  value  of  cod  products  and 
increased  competition  from  participants 
from  other  fisheries. 

Second,  the  Council's  consideration 
of  the  approximately  365  catcher  vessels 
that  appeared  to  qualify  for  a  non-trawl 
gear  designation  did  not  overstate  the 
problem.  (Note:  the  exact  number  of 
catcher  vessels  with  a  non-trawl  gear 
designation  was  not  available  at  the 
time  of  Council  consideration  because 
the  gear  designation  requirement  was 
not  effective  until  January  1.  2000). 
Without  the  Pacific  cod  endorsement 
requirement  of  Amendment  67,  all  of 
the  approximately  365  vessels  have  the 
potential  to  participate  in  the  BSAI 
Pacific  cod  hook-and-line  and  pot  gear 
fisheries.  The  number  of  vessels 
suggested  by  one  comment  as  a  more 
acciuate  number  to  consider.  119 
vessels,  was  the  highest  number  of 
catcher  vessels  that  participated  in  the 
BSAI  Pacific  cod  fishery  using  pot  gear. 
This  occurred  in  1995.  The  comment 
further  indicated  that  recency 
requirements  implemented  in  2000 
would  make  the  vessel  number  of  119 
more  accurate  than  365.  This  is  not  the 
case.  Recency  requirements  that  were 
implemented  in  2000  only  affected  a 
person's  LLP  crab  species  license;  the 
number  of  LLP  grovmdfish  licenses  were 
not  reduced  by  recency  requirements. 
Therefore,  the  approximately  365 
vessels  was  the  appropriate  number  to 
use  when  considering  potential  impacts 
of  the  no  action  alternative. 

Third,  the  Council  was  cognizant  that 
other  actions  and  analyses  were  ongoing 
when  it  made  its  recommendation  for 
Amendment  67.  The  Coimcil  and 
NMFS.  when  deciding  whether  to 
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approve,  disapprove,  or  partially 
disapprove  the  Coimcil's 
recommendation,  must  use  the  best 
scientific  information  available.  The 
guidelines  to  the  national  standards  at 
§  300.315(b)  states  that  "[t]he  fact  that 
scientific  information  concerning  a 
fishery  is  incomplete  does  not  prevent 
the  preparation  and  implementation  of 
an  FMP."  Further,  paragraph  (b)(2)  of 
§  300.315  states: 

FMPs  must  take  into  account  the  best 
scientific  information  available  at  the  time  of 
preparation.  Between  initial  drafting  of  an 
FMP  and  its  submission  for  final  review,  new 
information  often  becomes  available.  This 
information  should  be  incorporated  into  the 
final  FMP  where  practicable;  but  it  is 
unnecessary  to  start  the  FMP  process  over 
again,  unless  the  information  indicates  that 
drastic  changes  have  occurred  in  the  fishery 
that  might  require  revision  of  the 
management  objectives  or  measures. 

As  indicated  in  this  provision,  the 
Council  is  not  required  to  obtain  perfect 
information  before  making  a 
recommendation,  nor  is  it  prevented 
from  making  a  recommendation  until 
better  information  is  available.  If  that 
were  the  case,  the  Coimcil  could  rarely 
act.  The  Council  is  in  the  best  position 
to  determine  whether  the  absence  of 
information,  or  new  information, 
provides  a  basis  for  a  revision  of 
management  objectives  or  measures. 
Although  this  provision  refers  only  to 
FMPs,  NMFS  believes  it  is  reasonable  to 
apply  the  same  considerations  to  FMP 
amendments. 

Comment  2:  The  comment  period  for 
approval,  disapproval,  or  partial 
approval  of  Amendment  67  ended  prior 
to  the  ending  of  the  comment  period  for 
the  proposed  rule  to  implement 
Amendment  67.  This  means  that  a 
person  could  have  provided  a  comment 
to  the  proposed  rule  that  would  have 
not  been  considered  for  the  decision  to 
approve,  disapprove,  or  partially 
approve  Amendment  67. 

Response:  The  comment  period  to 
approve,  disapprove,  or  partially 
approve  FMP  amendments,  and  the 
comment  period  for  a  proposed  rule  to 
implement  an  FMP  amendment  can  run 
concurrently.  However,  the  two 
comment  periods  have  different 
purposes.  The  60-day  conunent  period 
for  Amendment  67  (see  Notice  of 
Availability  of  Amendment  67.  66  FR 
42833.  Aug.  15,  2001)  was  intended  to 
allow  the  public  to  comment  on 
whether  Amendment  67  should  be 
approved,  disapproved,  or  partially 
approved.  The  45-day  comment  period 
for  the  proposed  rule  implementing 
Amendment  67  (see  Proposed  Rule 
Implementing  Amendment  67.  66  FR 
49908.  Oct.  1,  2001)  was  intended  to 


allow  the  public  to  comment  on  how 
NMFS  planned  to  implement 
Amendioient  67,  if  Amendment  67  was 
approved.  The  comment  periods 
provided  for  Amendment  67  and  the 
proposed  rule  to  implement 
Amendment  67  are  consistent  with  the 
requirements  of  the  Magnuson-Stevens 
Act  and  the  Administrative  Procedure 
Act. 

Comment  3:  Amendment  67  made  a 
disproportionate  allocation  to  vessels 
that  also  qualified  to  fish  for  pollock 
under  the  American  Fisheries  Act 
(AFA). 

Response:  The  EA/RIR/IRFA  included 
an  analysis  of  the  dependence  of 
fishermen  on  the  BSAI  Pacific  cod 
fishery.  These  alternatives  were 
evaluated  based  on  the  requirements  set 
forth  at  16  U.S.C.  1853(b)(6)  for  limited 
access  systems,  including  the  capability 
for  vessels  to  be  used  in  other  fisheries. 
Persons  that  miet  the  eligibility  criteria 
the  Council  chose  to  represent 
dependence  on  the  fishery  received  a 
Pacific  cod  endorsement, 
notwithstanding  other  permits  that 
person  may  have  held.  It  is  noteworthy 
that  vessels  use  trawl  gear  to  fish  for 
pollock,  a  different  gear  than  can  be 
used  with  a  Pacific  cod  endorsement, 
i.e.,  hook-and-line  gear  or  j>ot  gear. 
Furthermore,  the  comment  only  asserted 
that  a  disproportionate  allocation  went 
to  vessels  that  also  qualify  to  fish 
pollock  under  the  AFA  and  did  not 
provide  any  data  to  verify  that  assertion. 

Comment  4:  Amendment  67  would 
have  negative  economic  impacts  on 
CDQ  groups  that  depend  on  vessels  to 
harvest  their  allocation  of  Pacific  cod  if 
those  vessels  do  not  receive  Pacific  cod 
endorsements. 

Response:  The  Council  evaluated  the 
impacts  of  implementing  Pacific  cod 
endorsements  on  all  small  entities, 
including  CDQ  groups,  and  determined 
that  the  recommended  alternative  best 
addressed  the  problem  statement  for 
tins  action.  The  EA/RIR/IRFA  at  section 
4.5.4  (page  88)  states: 

The  current  License  Limitation  Program 
does  not  treat  CDQ  vessels  any  differently 
than  non-CDQ  vessels.  A  CDQ  vessel  must 
have  an  LLP  license  to  fish  groundfish  in  the 
BS  and/or  AI  using  fixed  gear.  The  Council 
has  indicated  that  CDQ  vessels  will  not  be 
exempted  from  the  proposed  P[acific]  cod 
endorsements;  those  CDQ  vessels  harvesting 
BSAI  P[acificl  cod  with  fixed  gear  will  need 
to  hold  a  PJacific]  cod  endorsement  in 
addition  to  their  LLP  area  endorsement  to 
fish  either  CDQ  P(acificl  cod  or  P[acific]  cod 
from  the  directed  fixed  gear  fishery. 


Comments  on  the  National  Standards  in 
the  Magnuson-Stevens  Act 

Comment  1:  None  of  the  alternatives 
considered  in  the  EA/RIR/IRFA  has  an 
impact  under  national  standard  1.  the 
prevention  of  overfishing.  Thus,  the 
prevention  of  overfishing  provides  no 
rationale  for  the  proposed  action. 

Response:  The  national  standards  are 
statutory  principles  that  must  be 
followed  when  developing  a  proposed 
action  (see  §  600.305(a)(3))  but  they  are 
not  necessarily  the  rationale  or  objective 
of  a  proposed  action.  In  other  words,  a 
proposed  action  does  not  have  to  be 
based  on  national  standards  to  be  valid; 
instead  it  must  state  a  management 
objective  that  is  consistent  with  all  the 
national  standards  to  be  valid.  For 
example.  Amendment  67  was  proposed 
to  establish  management  measures  that 
would  limit  the  entry  of  persons  who 
have  not  participated  in,  or  who  have 
not  participated  at  a  level  that 
constituted  significant  dependence  on, 
the  BSAI  Pacific  cod  hook-and-line  and 
pot  gear  fisheries.  The  objective  of 
Amendment  67  is  to  conserve  Pacific 
cod  resources  through  the  reduction  of 
overcapitalization,  which  leads  to  waste 
and  inefficiencies  in  the  use  of 
resources. 

Comment  2:  All  of  the  alternatives  to 
Amendment  67  that  NMFS  considered. 
Including  the  status  quo.  used  the  same 
information.  National  standard  2 
requires  that  management  measures  are 
to  be  based  upon  the  best  scientific 
information  available.  Use  of  best 
available  information,  therefore,  does 
not  establish  a  preferred  alternative,  and 
thus  provides  no  rationale  for 
Amendment  67.  Furthermore,  NMFS 
did  not  use  the  best  scientific 
information  available. 

Response:  As  explained  in  Response  1 
to  Comments  on  the  National  Standards 
in  the  Magnuson-Stevens  Act,  national 
standards  are  statutory  principles  that 
must  be  adhered  to  when  developing 
management  measures,  but  they  do  not 
necessarily  provide  a  rationale  for 
management  measures.  NMFS  agrees 
that  the  same  data  were  used  when 
comparing  the  various  alternatives.  This 
methodology  ensures  a  feir  and 
objective  weighting  of  all  alternatives 
given  the  data  available. 

NMFS  disagrees  with  the  comment 
that  the  best  scientific  information 
available  was  not  used  in  developing 
Amendment  67.  See  Response  1  to 
General  Comments  for  further 
discussion  regarding  the  use  of  best 
scientific  information  available  to  make 
management  decisions. 

Comment  3:  None  of  the  alternatives 
under  consideration  has  an  impact 
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under  national  standard  3.  In  other 
words,  improved  management  under 
national  standard  3  provides  no 
rationale  for  approving  Amendment  67. 

Response:  Currently,  the  Pacific  cod 
stock  is  managed  as  a  unit  throughout 
its  range,  i.e.,  ABCs  and  TACs  are 
developed  for  the  Bering  Sea  and 
Aleutian  Islands  Management  Area. 
Amendment  67  does  not  affect  that 
management.  As  for  national  standard  3 
not  providing  a  rationale  for 
Amendment  67,  see  Response  1  to 
Comments  on  the  National  Standards  in 
the  Magnuson-Stevens  Act. 

Comment  4:  There  is  no  support  for 
the  assertion  of  the  fact  in  the  EA/RIR/ 
IRFA  that  the  number  of  vessels 
expected  to  qualify  under  any  of  the 
alternatives  should  not  allow  an 
individual  or  entity  to  acquire  an 
excessive  share  of  the  fixed  gear  cod 
fishery  in  the  BSAI;  therefore 
Amendment  67  does  not  comply  with 
national  standard  4. 

Response:  The  License  Limitation 
Program,  of  which  Amendment  67  is  a 
part,  limits  the  number  of  groimdfish 
licenses  that  any  one  person  can  hold  to 
10  licenses  (see  §679.7(i)(l)a)).  A 
person  is  defined  at  §  679.2  as  "any 
individual  (whether  or  not  a  citizen  of 
the  United  States),  any  corporation, 
partnership,  association,  or  other  entity 
(whether  or  not  organized,  or  existing 
imder  the  laws  of  any  state),  and  any 
Federal,  state,  local,  or  foreign 
government  or  any  entity  of  any  such 
aforementioned  governments."  (Note: 
the  definition  of  person  was  revised 
after  the  determination  was  made  on 
Amendment  67;  however,  the  definition 
of  person  included  individuals, 
corporations,  partnerships,  and  other 
entities  before  its  revision).  It  was  this 
limit  and  definition  that  was  the  basis 
for  the  determination  that  an  excessive 
share  of  fishing  privileges  would  not  be 
acquired. 

Comment  5:  The  standards  used  to 
determine  eligibility  for  a  Pacific  cod 
permit  were  not  fair  and  equitable,  in 
violation  of  national  standard  4,  because 
different  requirements  were  used  for 
different  methods  of  catching  Pacific 
cod. 

Response:  The  CouncU,  when 
developing  the  eligibility  criteria  for 
Pacific  cod  endorsements,  considered 
the  historical  practices  in,  and 
dependence  on,  the  BSAI  Pacific  cod 
hook-and-line  and  pot  gear  fisheries, 
along  with  present  participation 
patterns.  Table  3.1  of  the  EA/RIR/IRFA 
(pg.  42)  provided  information  on 
participation  patterns  in  the  BSAI 
Pacific  cod  hook-and-line  and  pot  gear 
fisheries.  Nimibers  of  vessels  that 
participated  and  the  percentage  of  the 


Pacific  cod  TAC  harvested  by  those 
vessels  were  provided  by  gear  and 
processing  capability  sectors  from  1992 
through  1999.  The  Council  reviewed  the 
distribution  of  catch  (section  3.1.2  of  the 
EA/RIR/IRFA)  and  vessel  participation 
patterns  (tables  3.3  through  3.8  of  the 
EA/RIR/IRFA)  and  compared  these  data 
to  determine  the  minimum  and 
maximum  numbers  of  participants 
among  the  various  sectors.  This 
comparison  also  helped  illustrate  the 
impact  different  eligibility  periods 
would  have  on  the  number  of  eligible 
persons. 

Cost  data  were  not  available  to  the 
Council,  so  it  used  harvest  thresholds 
and  average  gross  revenues  as  a  proxy 
for  traditional  methods  to  determine  the 
economics  of  the  fishery.  Various 
harvest  thresholds  were  reviewed  and  a 
comparison  was  made  on  how  many 
vessels  achieved  these  different  harvest 
thresholds  (tables  E.l  through  E.4  of  the 
EA/RIR/IRFA  for  pot  vessels  and  tables 
4.2.  4.3.  4.5,  and  4.6  of  the  EA/RIR/IRFA 
for  hook-and-line  vessels).  The  Council, 
by  comparing  the  change  in  the  number 
of  vessels  as  the  level  of  harvest 
thresholds  were  increased,  was  able  to 
surmise  that  certain  levels  of  harvest 
thresholds  correlated  with  consistent 
participation.  Consistent  participation, 
the  Coimcil  determined,  was  a  factor  to 
consider  for  economic  dependence.  In 
other  words,  a  person  who  had 
economic  dependence  on  a  fishery 
would  have  most  likely  participated 
more  than  one  year. 

The  Council  then  compared  average 
revenues  of  vessels  per  sector  (section 
4.2.2  of  the  EA/RIR/IRFA).  This 
information  allowed  the  Council  to 
determine  the  potential  decreases  to 
average  revenues  for  vessels  at  different 
levels  of  harvest  thresholds  for  each 
sector.  I.e.,  the  more  vessels 
participating,  the  less  each  vessel  would 
make  on  average.  Each  sector  (catcher 
vessels  iising  hook-and-line  gear, 
catcher  vessels  using  pot  gear,  catcher/ 
processor  vessels  using  hook-and-line 
gear,  and  catcher/processor  vessels 
using  pot  gear)  was  considered 
separately  because  changes  in  the 
qualifying  years  and  minimxmi  harvest 
thresholds  had  different  impacts  on 
different  sectors.  The  Council,  through 
Amendment  67,  was  trying  to  achieve  a 
level  of  participation  that  reflected 
historical  participation  patterns  for  each 
of  the  sectors. 

The  Coimcil  used  all  of  this 
information  for  each  sector  to  determine 
what  eligibility  requirements  best 
reflected  its  understanding  of  the 
historical  fishing  practices  and 
dependence  of  the  BSAI  Pacific  cod 
hook-and-line  and  pot  gear  fisheries. 


The  Council  compared  changes  in 
average  revenues  based  on  changes  in 
the  number  of  eligible  persons  and  used 
harvest  levels  and  consistency  of 
participation  over  time  as  a  proxy  for 
economic  dependence.  Eligibility 
requirements  for  each  sector  were 
chosen  so  that  continued  participation 
for  economically  dependent  vessels  was 
assured. 

For  some  sectors,  such  as  catcher/ 
processor  vessels  using  hook-and-line 
gear,  varying  the  years  of  participation 
and  the  harvest  thresholds  had  little 
impact  on  the  number  of  qualifying 
vessels.  This  indicated  to  the  Council 
that  catcher/processor  vessels  using 
hook-and-line  gear,  as  a  sector,  had  a 
long  and  consistent  history.  This  was  an 
important  consideration  when  the 
Council  chose  its  eligibility 
requirements  for  this  sector.  On  the 
other  hand,  catcher  vessels  using  pot 
gear  had  significant  variance  depending 
on  which  years  and  harvest  thresholds 
were  used.  This  indicated  to  the  Council 
that  catcher  vessels  using  pot  gear, 
when  considered  as  a  sector,  did  not 
have  a  long  and  consistent  history. 
Therefore,  for  this  sector,  the  Council 
chose  eligibility  criteria  that  would 
decrease  the  niunber  of  participants. 
This  decrease  was  intended  to  ensure 
that  vessels  in  the  sector  that  had 
historical  and  consistent  participation 
based  on  the  Council's  analysis  of  the 
available  data  would  be  allowed  to 
continue  to  participate  at  a  level  that 
reflected  what  the  Council  determined 
to  be  economic  dependence. 

Comment  6:  Amendment  67  is 
predominately  an  economic  allocation, 
in  violation  of  national  standard  5. 

Response:  National  standard  5 
provides  that  "[cjonservation  and 
management  measures  shall,  where 
practicable,  consider  efficiency  in  the 
utilization  of  fishery  resoinces,  except 
that  no  such  measure  shall  have 
economic  allocation  as  its  sole 
purpose."  Amendment  67.  as  a  limited 
access  action,  is  designed  to  limit  xmits 
of  effort  in  the  BSAI  Pacific  cod  hook- 
and-line  and  pot  gear  fisheries.  The 
purpose  of  this  limitation  is  to  conserve 
Pacific  cod  resources  through  the 
reduction  of  overcapitalization,  which 
leads  to  waste  and  inefficiencies  in  the 
use  of  resources.  This  purpose  is 
accomplished  partly  through  the 
mechanism  of  allocation.  A  secondary 
effect  is  the  improvement  of  net 
economic  return  to  persons  who  are 
eligible  to  participate.  Although 
national  standard  5  prohibits  a  measiue 
that  has  economic  allocation  as  its  sole 
purpose,  it  does  not  prohibit  actions 
that  result  in  an  economic  allocation. 
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A  limited  access  system,  by  design, 
limits  participation  in  the  affected 
fishery.  Marginal  participants  and  future 
potential  participants  often  are 
precluded  from  the  limited  access 
fishery,  making  most  limited  access 
systems  an  economic  allocation  between 
those  that  are  foimd  eligible  and  those 
that  are  not.  However,  &e  purposes  of 
Amendment  67,  and  the  LLP,  go  beyond 
mere  economic  allocation.  As  stated 
above,  the  LLP  was  designed  to  provide 
stability  in  the  fishing  industry — 
through  limits  on  capitalization  and 
capacity — while  the  Council  took  action 
to  further  rationalize  the  fisheries  xmder 
its  authority. 

Overcapitalization,  excess  harvest 
capacity,  and  economic  waste  in  a 
fishery  are  economic  inefficiencies.  The 
LLP  and  Amendment  67  were  designed 
as  steps  toward  reducing  those 
inefficiencies  while  enhancing  the 
ability  for  NMFS  to  manage  the  fishery 
to  achieve  optimum  yield.  Therefore, 
although  economic  allocation  is  one  of 
the  results  of  Amendment  67,  it  is  not 
its  sole  ptupose. 

Comment  7:  Amendment  67  does  not 
comport  with  national  standard  6 
because  it  does  not  allow  fishermen  to 
respond  to  contingencies  and  variations 
in  stocks  and  efforts  and  excludes  on 
purely  economic  groimds  many 
fishermen  who  are  thereby  forced  to  rely 
more  on  overfished  crab  stocks. 

Response:  The  comment  misinterprets 
the  meaning  of  national  standard  6. 
National  standard  6  provides  that 
"[cjonservation  and  management 
measiues  shall  take  into  account  and 
allow  for  variations  among,  and 
contingencies  in,  fisheries,  fishery 
resources,  and  catches."  The  guidelines 
to  national  standard  6  at  §  600.335(b) 
provide  that  "[ejach  fishery  exhibits 
unique  tmcertainties.  The  phrase 
"conservation  and  management" 
implies  the  wise  use  of  fishery  resources 
through  a  management  regime  that 
includes  protection  against  these 
uncertainties."  National  standard  6  is 
not  intended  to  require  that 
management  measures  provide  a  means 
for  fishermen  to  respond  to 
contingencies  and  variations,  but  is 
intended  to  require  that  management 
measures  ensiue  that  variations  and 
contingencies  in  fisheries,  fishery 
resources,  and  catches  do  not  cause 
conservation  problems. 

Review  of  the  descriptions  of 
variations  and  contingencies  and 
examples  to  guard  against  those 
variations  and  contingencies  found  in 
§  600.335  indicate  that  the  resource,  and 
not  the  resource  users,  is  the  primary 
concern  of  national  standard  6. 


Comment  8:  Amendment  67  fails  to 
meet  the  legal  requirements  of  national 
standard  7  because  the  preferred 
alternative  is  not  compared  to  the  status 
quo. 

Response:  Throughout  the  EA/RIR/ 
IRFA  the  preferred  alternative  with  its 
several  options  for  each  sector  is 
compared  to  the  status  quo  alternative. 
Ex-vessel  revenue  values  are  compared 
with  expected  revenues  imder  the ' 
preferred  alternative  for  each  sector,  and 
average  gross  revenues  per  vessel  are 
provided  for  each  alternative. 

The  EA/RIR/IRFA  does  not  contain 
qualitative  cost/benefit  analysis.  The 
authors  cite  the  unavailability  of  cost 
data  for  the  harvesting  and  processing 
sectors  as  the  reason  for  its  absence. 
However,  guidelines  for  national 
standard  7  at  §  600.340(d)  provide  that 
"[i]f  quantitative  estimates  are  not 
possible,  qualitative  estimates  will 
suffice." 

Comment  9:  The  EA/RIR/IRFA 
discussion  in  section  6.1  does  not 
adequately  analyze  the  impacts  of 
Amendment  67  on  fishing  communities 
in  violation  of  national  standard  8. 

Response:  Section  6.1  of  the  EA/RIR/ 
IRFA  summarizes  information  provided 
in  chapter  3  of  the  EA/RIR/IRFA.  The 
following  data  were  used  to  make 
determinations  on  Amendment  67  and 
evaluate  potential  impacts:  (1)  Harvest 
levels  by  vessels  in  each  sector;  (2)  price 
and  revenues  resulting  from  that 
harvest;  (3)  locations  of  deliveries  for 
processing  (catcher  vessels)  or  first 
wholesale  (catcher/processor  vessels); 
and  (4)  home  port  of  vessels  engaged  in 
the  BSAI  Pacific  cod  hook-and-line  and 
pot  gear  fisheries.  The  analysts 
indicated  in  the  EA/RIR/IRFA  that 
certain  data  could  not  be  provided  in 
detail  due  to  confidentiality  restrictions. 
However,  the  data  provided  were 
summarized  qualitatively  for  the 
Coimcil.  This  provided  the  Council  with 
information  on  the  relative  importance 
of  the  Pacific  cod  fisheries  on  fishing 
communities. 

In  general,  the  socioeconomic  impacts 
of  Amendment  67  are  more  considerable 
to  the  individual  operation  than  to 
fishing  communities  because  the  value 
of  Pacific  cod  harvested  with  hook-and- 
line  and  pot  gear  in  the  BSAI  is  small 
in  comparison  to  the  value  of  other 
groundfish  and  crab  species  harvested. 
Also,  although  some  operations  will  be 
eliminated  from  the  hook-and-line  and 
pot  gear  BSAI  Pacific  cod  fisheries, 
these  eliminations  are  dispersed  and  do 
not  unduly  impact  particular 
conmiunities  over  others. 

Many  of  the  coastal  communities  in 
Alaska  and  the  Pacific  Northwest 
participate  in  the  crab  and  the 


groundfish  fisheries  as  fishing  vessel 
ports  and  as  home  to  fisheries 
processors  and  fisheries  support 
businesses.  By  protecting  long-term 
participants;  Amendment  67  also 
protects  the  fishing  communities  that 
are  home  ports,  processing  centers,  and 
the  location  of  support  businesses  for 
these  long-term  participants. 

Comment  10:  National  standard  9 
provides  that  "[cjonservation  and 
management  measures  shall,  to  the 
extent  practicable,  (A)  minimize  bycatch 
and  (B)  to  the  extent  bycatch  cannot  be 
avoided,  minimize  the  mortality  of  such 
bycatch."  The  EA/RIR/IRFA  provides  no 
support  or  rationale  for  Amendment  67 
based  on  this  national  standard. 

Response:  Bycatch -information  is 
provided  in  section  3.6  of  the  EA/RIR/ 
IRFA.  The  specific  gears  in  the  BSAI 
Pacific  cod  hook-and-line  and  pot  gear 
fisheries  have  different  bycatch  rates  for 
different  species.  For  example,  hook- 
and-line  gear  takes  more  halibut  as 
bycatch  than  pot  gear.  The  converse  is 
true  for  crab,  with  pot  gear  taking  more 
than  hook-and-line  gear.  The  anaiysis 
concludes  that  bycatch  rates  are  low 
overall  in  the  Pacific  cod  hook-and-line 
and  pot  gear  fisheries  compared  to  other 
fisheries  and  that  such  rates  will  only 
improve  with  further  reductions  in  the 
"race  for  fish"  through  limited  access 
measures.  The  "race  for  fish"  is  a  term 
used  to  describe  what  occurs  when  too 
many  vessels  are  fishing  for  a  limited 
resource.  Amendment  67  is  a  limited 
access  system  designed  to  reduce  vessel 
numbers  so  that  the  "race  for  fish"  is 
reduced  or  eliminated.  Also,  national 
standard  9  is  not  the  rationale  for 
Amendment  67.  See  Response  1  to 
"Comments  on  the  National  Standards 
in  the  Magnuson-Stevens  Act"  for  a 
discussion  on  the  objectives  of 
Amendment  67  and  the  purposes  of  the 
national  standards. 

Comment  1 1 :  The  EA/RIR/IRFA 
provides  no  support  or  rationale  for 
Amendment  67  under  national  standard 
10,  which  provides  that  "[cjonservation 
and  management  measures  shall,  to  the 
extent  practicable,  promote  the  safety  of 
human  life  at  sea." 

Response:  National  standard  10  is  not 
the  rationale  for  Amendment  67.  See 
Response  1  to  Comments  on  the 
"National  Standards  in  the  Magnuson- 
Stevens  Act"  for  a  discussion  on  the 
objectives  of  Amendment  67  and  the 
purposes  of  the  national  standards. 
However,  to  the  extent  that  Amendment 
67  reduces  the  "race  for  fish"  through 
limited  access  measures,  it  satisfies  the 
objectives  set  by  national  standard  10. 

This  is  illustrated  through  the  review 
of  Senator  Murray's  statement  on  behalf 
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of  national  standard  10  (Cong.  Rec.. 
Sept.  18,  1996  at  S10818): 

[Tlhis  race  for  fish  creates  serious 
considerations  in  many  fisheries.  Under  this 
race,  fishers  feel  compelled  to  keep  fishing 
even  when  the  weather  or  conditions  of  the 
vessel  or  health  of  the  captain  or  crew  would 
suggest  otherwise.  Unless  fishery 
management  plans  provide  opportunities  and 
incentives  for  fishers  to  sit  out  storms  and 
return  to  port  for  repairs  or  medical  attention, 
lives  will  continue  to  be  lost. 

Comments  on  National  Environmental 
PoUcy  Act  (NEPA)  Compliance 

Comment  1 :  The  Council  should  have 
prepared  an  Environmental  Impact 
Statement  (EIS)  for  Amendment  67. 

Response:  An  EIS  must  be  prepared 
for  major  Federal  actions  that  would 
result  in  a  significant  impact  on  the 
human  environment.  For  some  Federal 
actions,  an  agency  moves  directly  to  an 
EIS.  Alternatively,  a  method  to 
determine  whether  a  Federal  action 
meets  the  level  of  significance  necessary 
to  require  an  EIS  is  through  the 
development  and  review  of  an 
Environmental  Assessment  (EA).  An  EA 
must  include  a  brief  discussion  of  the 
need  for  the  proposal,  the  alternative 
considered,  the  environmental  impacts 
of  the  proposed  action  and  the 
alternatives,  and  a  list  of  docrument 
preparers.  Based  on  an  analysis  of  the 
relevant  considerations  in  the  EA,  a 
determination  is  made  whether  an  EIS 
must  be  prepared,  or  if  a  finding  of  no 
significant  impact  (FONSI)  can  be 

issued. 

A  FONSI  was  issued  for  Amendment 
67.  The  FONSI  was  based  on  the 
following  determinations:  (1) 
Amendment  67  would  not  change  the 
TAG  for  Pacific  cod,  i.e..  no  changes  to 
the  impact  on  Pacific  cod  stocks;  (2) 
Amendment  67  would  not  change  the 
relative  amoimts  of  Pacific  cod  that 
would  be  harvested  by  the  hook-and- 
line  and  pot  gear  sectors  (gear 
allocations),  resulting  in  no  net  gain  in 
bycatch  amounts,  i.e.,  no  changes  to  the 
impact  on  other  groundfish  and  crab 
stocks;  (3)  Amendment  67  would  not 
change  overall  location  of  the  fishery, 
i.e.,  no  increase  in  habitat  impacts;  and 
(4)  Amendment  67  would  not  change 
the  overall  effort  on,  or  the  total  catch 
of,  any  species,  i.e,  no  changes  in  the 
biodiversity  of  the  affected  ecosystem. 
Based  on  those  determinations,  NMFS 
concluded  that  a  FONSI,  rather  than 
development  of  an  EIS,  was  appropriate. 

The  EA  portion  of  the  EAJWRJIRFA 
also  included  an  analysis  of  endangered 
and  threatened  species  pursuant  to  the 
Endangered  Species  Act  and  potential 
impacts  to  marine  mammals  pursuant  to 
the  Marine  Mammal  Protection  Act. 


Comment  2:  The  EA/RIR/IRFA  did 
not  consider  indirect  effects  of 
Amendment  67  or  the  ciunulative 
effects  that  would  result  from  the 
incremental  impact  of  Amendment  67 
when  added  to  past,  present,  and 
reasonably  foreseeable  futiwe  actions. 

Response:  Direct  effects  are  effects 
caused  by  the  alternatives  and  occur  at 
the  same  time  and  place  as  an 
alternative.  For  example,  the  reduction 
in  participants  and  impacts  on  Pacific 
cod  stocks  are  direct  effects  of  the 
preferred  alternative  for  Amendment  67 
because  they  directly  result  from  the 
action  taken.  Indirect  effects  are 
reasonably  foreseeable  effects  caused  by 
the  alternatives,  but  that  occm  later  in 
time  or  that  are  further  removed  from  an 
alternative.  For  example,  bycatch 
impacts  are  indirect  effects  of  the 
preferred  alternative  for  Amendment  67 
because  they  are  further  removed,  i.e., 
indirectly  result,  from  the  action  taken. 
Ciuniilative  effects  are  effects  that 
contribute  to  incremental  impacts  to  the 
human  environment  when  added  to  the 
effects  of  past,  present,  and  reasonably 
foreseeable  future  actions.  For  example, 
impacts  to  essential  fish  habitat  (EFH) 
are  cumulative  effects  because  they 
must  be  considered  along  with  other 
actions  that  affect  the  same  area  because 
of  the  overlapping  natiu^  of  EFH  for 
different  fish  species.  All  of  the 
examples  were  evaluated  in  the  EA/RIR/ 
IRFA  for  Amendment  67. 

Comments  on  Regulatory  Flexibility  Act 
(RFA)  and  Executive  Order  12886 
Compliance 

Comment  1 :  The  impacts  of 
Amendment  67  were  not  analyzed 
pursuant  to  the  Regulatory  Flexibility 
Act. 

Response:  Section  6.3  of  the  EA/RIR/ 
IRFA  is  the  Initial  Regulatory  Flexibility 
Analysis  (IRFA).  Section  6.3  outlines 
the  issues  that  an  IRFA  is  required  to 
address  and  proceeds  to  address  those 
issues.  This  includes  the  estimated 
number  of  affected  entities  that  are 
considered  small  entities  for  this  action 
(355  catcher  vessels,  67  catcher/ 
processors,  5  shore-based  processors,  6 
communities  where  shore-based 
processors  are  located,  and  most  of  the 
communities  where  vessels  are  home- 
ported).  Also  included  are  the  measures 
taken  to  reduce  the  impacts  on  small 
entities  (excluding  catcher  vessels  less 
than  60  ft  (18.3  m)  LOA  from  the 
requirement  to  have  a  Pacific  cod 
endorsement  and  allowing  catcher 
vessels  of  any  length  to  use  Pacific  cod 
caught  with  jig  gear  for  eligibility 
amounts).  In  section  6.3.9  of  the  EA/ 
RIR/IRFA  the  IRFA  concludes  that: 


Most  persons  recently  participating  in  the 
fishery  impacted  by  the  proposed  rule  are 
small  entities,  as  this  term  is  defined  under 
the  RFA.  The  ownership,  affiliation,  and 
contractual  characteristics  of  vessels 
operating  in  the  fishery  have  not  been 
analyzed  to  determine  if  they  are 
independently  owned  and  operated  or  linked 
to  a  larger  parent  company.  Furthermore, 
because  NMFS  cannot  quantify  the  exact 
number  of  small  entities  that  may  be  affected 
by  this  action,  or  quantify  the  magnitude  of 
those  potAitial  effects,  NMFS  cannot  make  a 
definitive  finding  regarding  the  economic 
impact  of  this  rule.  However,  because  the 
proposed  action(s)  would  result  in  "'freezing" 
the  fleet  sizes  to  those  that  have  participated 
in  the  recent  past,  impacts  would  be 
expected  to  be  minimal  relative  to  the  No 
Action  alternative.  Again,  this  assumes  that 
vessels  would  participate  in  the  fisheries 
they  have  in  the  past.  Estimates  of  such  a 
potential  change  in  the  absence  of  a  limited 
entry  program  cannot  be  made,  though 
indications  are  that  given  the  current  status 
of  the  opilio  stocks,  the  number  of  pot  vessels 
participating  in  the  cod  fishery  would 
increase.  In  that  case,  a  number  of  small 
entities  could  be  adversely  impacted  by 
losing  access  to  the  BSAI  cod  fishery,  though 
the  magnitude  of  that  impact  cannot  be 
determined.  The  adverse  impacts  to  those 
vessels  would  be  offset  by  other  small 
entities  not  having  their  share  of  the  cod 
harvest  eroded  by  new  entrants  into  the 
fishery.  The  measures  discussed  above  as 
part  of  the  preferred  alternative  are  intended 
to  protect  small  entities  within  the  fishery, 
and  to  allow  for  new  entry  and  flexibility  in 
the  <60'  pot  and  longline  catcher  vessel 
Oeets. 

As  the  foregoing  indicates,  the 
impacts  of  Amendment  67  were 
analyzed  pursuant  to  the  RFA  given  the 
data  available  to  NMFS. 

Comment  2:  A  reasoned 
determination  that  the  benefits  of 
Amendment  67  justify  its  costs  was  not 
performed  pursuant  to  Executive  Order 
12866. 

Response:  Section  4.0  of  the  EA/RIR/ 
IRFA  is  the  Regulatory  Impact  Review 
(RIR),  which  responds  in  part  to  the 
analytical  requirements  of  Executive 
Order  12866.  The  RIR  provides  details 
on  the  BSAI  Pacific  cod  fisheries, 
including  current  fleet,  description  of 
the  alternatives,  impact  of  the 
alternatives  on  the  ciurent  fleet  sector 
by  sector  (vessels  projected  to  qualify 
imder  the  various  options),  average  first 
wholesale  revenues  for  catcher/ 
processor  vessels,  average  ex-vessel 
values  for  catcher  vessels,  other  fishing 
opportunities,  and  the  relationship 
between  the  alternatives  and  the 
Improved  Retention/Improved 
Utilization  Program.  Further 
information  to  respond  to  the  analytical 
requirements  of  Executive  Order  12866 
can  be  found  in  section  3.0,  Historical 
Fixed  Gear  Pacific  God  Fishery 
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Information,  and  in  section  5.0, 
Council's  Preferred  Alternative. 

These  three  sections,  along  with  the 
rest  of  the  EA/RIR/IRFA,  were  used  to 
determine  that  the  costs  associated  with 
Amendment  67  were  justified  by  the 
benefits. 

Comment  on  the  Hardship  and 
"Grandfather"  Provisions 

Comment:  The  hardship  provision  in 
the  proposed  rule  implementing 
Amendment  67  is  inconsistent  with 
Council  intent  and  other  license 
limitation  hardship  provisions  and  a 
further  exemption  to  the  eligibility 
requirements  should  be  provided 
notwithstanding  the  Coimcil's  motion 
(i.e.,  a  "grandfather"  provision  for 
purchased  vessels). 

Response:  NMFS  disagrees  that  the 
hardship  provision  in  the  proposed  rule 
was  inconsistent  with  Council  intent 
and  other  hardship  provisions  under  the 
LLP.  The  North  Pacific  Fishery 
Management  Council  News  and  Notes, 
April  2000  (April  2000  Newsletter), 
contained  the  Council's  action  on 
Amendment  67.  The  following  is  taken 
directly  from  that  dociunent  under  the 
heading  "Other  Issues." 

Grandfather  provisions:  The  Council  voted 
not  to  include  the  grandfather  provision  for 
etcher  processor  vessels  that  were 
purchased  between  July  1, 1997,  and 
December  31,  1998.  The  Coimcil  approved 
the  Advisory  Panel  recommendation  that 
vessels  that  sank  after  January  1. 1995,  would 
be  allowed  to  combine  the  catch  history  of 
the  vessel  that  sank  with  the  history  of  the 
replacement  vessel,  as  long  as:  (1)  The 
sunken  vessel  was  LLP  qualified,  (2)  A 
sunken  vessel  is  replaced  with  a  qualified 
replacement  vessel  within  the  normal  time 
allowed  by  the  IRS,  and  (3)  Owner  of  the 
replacement  vessel  after  combining  catch 
histories  must  meet  the  qualifying  criteria  for 
that  gear  sector.  (Emphasis  in  the  original). 

There  is  no  further  discussion  of  this 
decision  in  the  April  2000  Newsletter. 
However,  the  Council  did  discuss  both 
"grandfather"  provisions  at  length 
during  its  deliberations  and,  as 
indicated  above,  voted  to  adopt  the 
second  "grandfather"  provision  (i.e.,  for 
sunken  vessels)  and  not  the  first 
"grandfather"  provision  (i.e.,  for 
purchased  vessels).  A  fundamental 
difference  is  apparent  between  these 
two  provisions.  The  "grandfather" 
provision  recommended  by  the  Coimcil 
allows  a  person  to  combine  the  history 
of  one  vessel  with  the  history  of  another 
vessel  to  meet  the  qualifying  criteria  if 
special  circumstances  exist  (i.e.,  a  vessel 
sank  and  was  replaced).  However,  the 
person  must  meet  the  qualifying  criteria 
to  receive  a  Pacific  cod  endorsement. 
On  the  other  hand,  the  "grandfather" 
provision  reviewed  by  the  Council  but 


not  recommended  for  approval  would 
have  totally  exempted  a  vessel  from  the 
qualifying  criteria. 

The  Council  also  recommended  a 
hardship  provision  that  was  designed  to 
assist  applicants  to  achieve  eligibility  if 
they  were  prevented  from  meeting  all 
the  eligibility  requirements  by 
circumstances  beyond  their  control. 
However,  a  person  must  demonstrate 
that  they  intended  to  participate  during 
the  eligibility  period  at  a  level  sufficient 
to  meet  the  eligibility  criteria.  The 
commonality  between  the 
recommended  "grandfather"  provision 
and  the  hardship  provision  is  the 
importance  of  the  eligibility  criteria.  To 
benefit  from  these  provisions,  a  person 
would  had  to  have  met,  or  intended  to 
meet,  the  eligibility  criteria  to  be  foimd 
eligible.  The  "grandfather"  provision 
that  the  Coimcil  reviewed  and  did  not 
recommend  had  no  such  requirement;  a 
person  would  be  found  eligible  based  on 
"reliance"  and  "investment." 

Although  the  Council  and  NMFS  are 
sensitive  to  investment-backed 
expectations,  the  Council  is  not  under 
an  obligation  to  provide  for  eligibility 
based  on  economic  decisions.  The 
Council  reviewed  the  various  proposals 
and  decided  to  recommend  exemptions 
that  required  a  connection  to  the 
eligibility  criteria. 

Finally,  the  comment  requested  that 
NMFS  modify  the  hardship  provision  in 
this  action  to  conform  in  substance  with 
previous  hardship  provisions.  NMFS, 
when  crafting  the  language  for  the 
hardship  provision  in  this  action,  was 
careful  to  try  to  maintain  the  Council's 
intent  without  making  the  language  of 
the  provision  awkward.  The  April  2000 
Newsletter  contained  the  following 
statement  as  the  last  requirement  for 
consideration  under  the  hardship 
provision: 

Any  amount  of  BSAI  Pacific  cod  was: 
harvested  on  the  vessel  in  the  BSAI  during 
the  recency  period  for  that  vessel  type  and 
that  such  harvest  of  Pacific  cod  occurred  after 
the  vessel  was  prevented  from  participating 
by  the  unavoidable  circumstance  but  before 
April  16,  2000.  (Emphasis  added). 

NMFS  looked  at  the  phrases  "during 
the  recency  period"  and  "but  before 
April  16,  2000."  Seemingly,  these 
statements  reflect  two  consistent 
requirements.  However,  all  recency 
periods  end  either  on  December  31, 
1998,  or  December  31, 1999.  Therefore, 
a  person  who  meets  the  first 
requirement  (i.e.,  harvesting  any  amount 
of  BSAI  Pacific  cod  during  the  recency 
period)  automatically  meets  the  second 
requirement  (i.e.,  harvesting  any  amount 
of  BSAI  Pacific  cod  before  April  16, 
2000).  However,  the  converse  is  not 
true.  A  person  could  harvest  Pacific  cod 


before  April  16,  2000,  but  not  meet  the 
first  requirement. 

This  result  indicated  to  NMFS  that 
including  the  requirement  "but  before 
April  16,  2000,"  was  not  only 
unnecessary  but  confusing.  During  the 
proposed  rule  stage,  NMFS  eliminated 
the  phrase  "but  before  April  16,  2000"' 
because  it  was  internally  inconsistent. 
However,  NMFS  realizes  that  multiple 
interpretations  can  be  derived  from  the 
same  language.  Therefore,  in  response  to 
a  letter  that  specifically  requested  that 
the  phrase  "but  before  April  16,  2000" 
be  given  effect  and  because  the 
Council's  use  of  both  phrases  created  an 
ambiguity,  NMFS  will  construe  that 
ambiguity  in  favor  of  potential 
applicants.  The  new  language  in  this 
final  rule  will  reflect  that  any  amount  of 
Pacific  cod  harvested  on  the  vessel  in 
the  BSAI  after  the  vessel  was  prevented 
from  participating  but  before  April  16, 
2000,  will  be  sufficient  to  meet  that 
requirement.  A  person  will  not  be 
required  to  demonstrate  that  a  landing 
was  made  during  the  endorsement 
period  to  be  considered  for  eligibility 
under  the  unavoidable  circumstances 
provision. 

Classification 

The  Coimcil  prepared  an 
environmental  assessment  for 
Amendment  67  that  analyzes  the 
impacts  on  the  environment  as  a  result 
of  this  action.  The  assessment  indicated 
that  the  individual  and  cumulative 
impacts  of  this  action  would  not 
significantly  affect  the  quality  of  the 
human  environment  and  a  finding  of  no 
significant  impact  (FONSI)  was  signed. 

An  FRFA  was  prepared  that  describes 
the  impacts  this  action  may  have  on 
small  entities.  The  analysis  concluded 
that  most  persons  who  participate  in  the 
hook-and-line  and  pot  gear  BSAI  Pacific 
cod  fisheries  are  small  entities,  as  this 
term  is  defined  under  the  RFA. 
Implementation  of  Amendment  67  will 
limit  fleet  size  by  requiring  a  person  to 
demonstrate  that  he  or  she  achieved  a 
specific  level  of  participation  in  the  past 
to  be  eligible  for  continued  participation 
in  the  future.  Impacts  on  participants 
who  do  not  meet  this  criterion  are 
expected  to  be  minimal  because  their 
participation  was  below  the  level 
determined  by  the  Council  to  be 
significant  based  on  the  available  data. 
However,  the  Council  considered  two 
alternatives  to  counteract  the  adverse 
impacts  to  nominal  or  new  participants 
who  are  small  entities.  These 
alternatives  were:  (1)  The  exemption  of 
catcher  vessels  less  than  60  ft  (18.3  m) 
LOA  from  the  requirement  to  have  a  . 
Pacific  cod  endorsement;  and  (2)  the 
ability  to  use  jig  gear  landings  and 
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commercial  bait  landings  to  meet  the 
eligibility  requirements  for  specific 
Pacific  cod  endorsements.  The  Council 
decided  to  adopt  both  alternatives  to 
mitigate  the  adverse  impacts  to  small 
entities  to  the  greatest  extent  possible 
and  still  meet  its  goal  to  rationalize  the 
BSAI  Pacific  cod  longline  and  pot  gear 
fisheries.  Finally.  NMFS  cannot 
quantify  the  exact  number  of  small 
entities  that  may  be  affected  by  this 
action,  or  quantify  the  exact  magnitude 
of  those  potential  effects.  One  comment 
was  received  regarding  the  analysis 
performed  imder  the  RFA.  This 
comment  was  addressed  in  this  rule  (see 
Comment  1  under  Comments  on 
Regulatory  Flexibility  Act  (RFA)  and 
Executive  Order  12866  Comphance)  and 
summarized  in  the  FRFA. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

List  of  Subiects  in  50  CFR  Part  679 

Alaska.  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  5,  2002. 
|ohn  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  679  is  amended  to  read  as 
follows: 


PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows:    , 

Authority:  16  U.S.C.  773  et  seq.;  1801  et 
seq.:  3631  et  seq.;  Title  11  of  Division  C.  Pub. 
L.  105-277;  Sec.  3027.  Pub.  L.  106-31: 113 
Stat.  57;  16  U.S.C.  1540(f);  and  Sec.  209.  Pub. 
L.  106-554. 

2.  In  §  679.2,  the  definition  of 
"Directed  fishing"  is  revised  by 
removing  paragraph  (5)  (Note:  This 
removal  supersedes  the  suspension  of 
this  paragraph  published  in  the 
emergency  interim  rule  at  67  FR  956, 
January  8,  2002). 

3.  In  §  679.4,  paragraph  (k)(l)(i)  is 
revised  and  paragraph  {k)(9)  is  added  to 
read  as  follows: 

$679.4    Permits. 

•         *         •         *         • 

(k)  *  •  * 

(D*  *  * 

(i)  In  addition  to  the  permit  and 
licensing  requirements  of  this  part,  and 
except  as  provided  in  paragraph  (k)(2)  of 
this  section,  each  vessel  within  the  GO  A 
or  the  BSAI  must  have  an  LLP 
groundfish  license  on  board  at  all  times 
it  is  engaged  in  fishing  activities  defined 
in  §  679.2  as  directed  fishing  for  license 
limitation  groundfish.  This  groundfish 


license,  issued  by  NMFS  to  a  qualified 
person,  authorizes  a  license  holder  to 
deploy  a  vessel  to  conduct  directed 
fishing  for  license  limitation  groundfish 
only  in  accordance  with  the  specific 
area  and  species  endorsements,  the 
vessel  and  gear  designations,  and  the 
MLOA  specified  on  the  license. 
***** 

(9)  Pacific  cod  endorsements— [i] 
General.  In  addition  to  other 
requirements  of  this  part,  and  unless 
specifically  exempted  in  paragraph 
(k)(9)(iv)  of  this  section,  a  license  holder 
must  have  a  Pacific  cod  endorsement  on 
his  or  her  groundfish  license  to  conduct 
directed  fishing  for  Pacific  cod  with 
hook-and-line  or  pot  gear  in  the  BSAI. 
A  license  holder  can  only  use  the 
specific  non-trawl  gear(s)  indicated  on 
his  or  her  license  to  conduct  directed 
fishing  for  Pacific  cod  in  the  BSAI. 

(ii)  Eligibility  requirements  for  a 
Pacific  cod  endorsement.  This  table 
provides  eligibility  requirements  for 
Pacific  cod  endorsements  on  an  LLP 
groundfish  license: 


If  a  license  holder's  license 
has  a  .  .  . 


(A)  Catcher  vessel  designa- 
tion. 

(B)  Catcher  vessel  designa- 
tion. 

(C)  Catcher/processor  vessel 
designation. 

(D)  Catcher/processor  vessel 
designation. 


And  the  license  holder  har- 
vested Pacific  cod  in  the 
BSAI  with  .  .  . 


Hook-and-line  gear  or  jig  gear 
Pot  gear  or  jig  gear  

Hook-and-line  gear 

Pot  ge«w^ 


Then  the  license  holder  must 

demonstrate  that  he  or  she 

harvested  at  least .  .  . 


7.5  mt  of  Pacific  cod  in  the 

BSAI. 
100,000  lb  of  Pacific  cod  in 

the  BSAI. 

270  mt  of  Padfk:  cod  in  the 

BSAI. 
300,000  lb  of  Pacific  cod  in 

the  BSAI. 


In  any  one  of  ttie  years  1995. 

1996,  1997,  1998,  or  1999. 
In  each  of  any  two  of  the 

years  1995.  1996,  1997, 
1998.  or  1999. 
In  any  one  of  the  years  1996, 

1997.  1998.  or  1999. 
In  each  of  any  two  of  the 

years  1995.  1996.  1997,  or 
1998. 


To  receive  a 

Pacific  cod 

endorsement 

ttwt  authorizes 

harvest  with 


Hook-and-line 

gear. 
Pot  gear. 

e 

Hook-and-line 

gear. 
Pot  gear. 


(iii)  Explanations  for  Pacific  cod 
endorsements.  (A)  All  eligibility 
amounts  in  the  table  at  paragraph 
(k)(9)(ii)  of  this  section  will  be 
determined  based  on  round  weight 
equivalents. 

(B)  Discards  will  not  count  toward 
eligibility  amoimts  in  the  table  at 
paragraph  (k)(9)(ii)  of  this  section. 

(C)  Pacific  cod  harvested  for  personal 
bait  use  will  not  count  toward  eligibility 
amounts  in  the  table  at  paragraph 
(k)(9)(ii)  of  this  section. 

(D)  A  legal  landing  of  Pacific  cod  in 
the  BSAI  for  commercial  bait  will  count 


toward  eligibility  amounts  in  the  table 
at  paragraph  (k)(9)(ii)  of  this  section. 

(E)  Harvests  within  the  BSAI  will 
count  toward  eligibility  amoimts  in  the 
table  at  paragraph  (k){9)(ii)  of  this 
section;  however,  a  license  holder  will 
only  be  able  to  harvest  Pacific  cod  in  the 
specific  areas  in  the  BSAI  for  which  he 
or  she  has  an  area  endorsement. 

(F)  Harvests  within  the  BSAI  will 
cotmt  toward  eligibility  amoimts  in  the 
table  at  paragraph  (k)(9)(ii)  of  this 
section  only  if  those  harvests  were  made 
from  the  vessel  that  was  used  as  the 


basis  of  eligibility  for  the  license 
holder's  LLP  grotmdfish  license. 

(G)  Except  as  provided  in  paragraph 
679.4(k)(iii)(D).  only  harvests  of  BSAI 
Pacific  cod  in  the  directed  fishery  will 
cotmt  toward  eligibility  amoimts. 

(iv)  Exemptions  to  Pacific  cod 
endorsements.  (A)  Any  vessel  exempted 
from  the  License  Limitation  Program  at 
paragraph  (k){2)  of  this  section. 

(B)  Any  catcher  vessel  less  than  60  ft 
(18.3  m)  LOA. 

(C)  Any  catch  of  Pacific  cod  for 
personal  use  bait. 
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(v)  Combination  of  landings  and 
hardship  provision.  Notwithstanding 
the  eligibility  requirements  in  paragraph 
(k)(9)(ii)  of  this  section,  a  license  holder 
may  be  eligible  for  a  Pacific  cod 
endorsement  by  meeting  the  following 
criteria. 

(A)  Combination  of  landings.  A 
license  holder  may  combine  the 
landings  of  a  sunken  vessel  and  the 
landings  of  a  vessel  obtained  to  replace 
a  sunken  vessel  to  satisfy  the  eligibility 
amounts  in  the  table  at  paragraph 
(k)(9)(ii)  of  this  section  only  if  he  or  she 
meets  the  requirements  in  paragraphs 
{k)(9)(v)(A){l)-(4)  of  this  section.  No 
other  combination  of  landings  wiU 
satisfy  the  eligibility  amounts  in  the 
table  at  paragraph  (k)(9)(ii)  of  this 
section. 

(1)  The  sunken  vessel  was  used  as  the 
basis  of  eligibility  for  the  license 
holder's  groundfish  license; 

(2)  The  sunken  vessel  sank  after 
January  1, 1995; 

(3)  The  vessel  obtained  to  replace  the 
sunken  vessel  was  obtained  by 
December  31  of  the  year  2  years  after  the 
sunken  vessel  sank;  and 

(4)  The  length  of  the  vessel  obtained 
to  replace  the  sunken  vessel  does  not 
exceed  the  MLOA  specified  on  the 
license  holder's  groundfish  license. 

(B)  Hardship  provision.  A  license 
holder  may  be  eligible  for  a  Pacific  cod 
endorsement  because  of  unavoidable 
circumstances  if  he  or  she  meets  the 
requirements  in  paragraphs 
(k)(9)(v)(B)(I)-(4)  of  this  section.  For 
purposes  of  this  hardship  provision,  the 
term  license  holder  includes  the  person 
whose  landings  were  used  to  meet  the 
eligibility  requirements  for  the  license 
holder's  groundfish  license,  if  not  the 
same  person. 

(J)  "The  license  holder  at  the  time  of 
the  unavoidable  circumstance  held  a 
specific  intent  to  conduct  directed 
fishing  for  BSAI  Pacific  cod  in  a  manner 
sufficient  to  meet  the  landing 


requirements  in  the  table  at  paragraph 
(k)(9)(ii)  of  this  section  but  that  this 
intent  was  thwarted  by  a  circumstance 
that  was: 

(i)  Unavoidable; 

{ii)  Unique  to  the  license  holder,  or 
unique  to  the  vessel  that  was  used  as  the 
basis  of  eligibility  for  the  license 
holder's  groundfish  license;  and 

(iii)  Unforeseen  and  reasonably 
unforeseeable  to  the  license  holder. 

(2)  The  circumstance  that  prevented 
the  license  holder  from  conducting 
directed  fishing  for  BSAI  Pacific  cod  in 
a  manner  sufficient  to  meet  the  landing 
requirements  in  paragraph  (k)(9)(ii) 
actually  occurred; 

(3)  The  license  holder  took  all 
reasonable  steps  to  overcome  the 
circumstance  that  prevented  the  license 
holder  from  conducting  directed  fishing 
for  BSAI  Pacific  cod  in  a  manner 
sufficient  to  meet  the  landing 
requirements  in  paragraph  (k)(9){ii)  of 
this  section;  and 

(4)  Any  amount  of  Pacific  cod  was 
harvested  in  the  BSAI  aboard  the  vessel 
that  was  used  as  the  basis  of  eligibility 
for  the  license  holder's  groundfish 
license  after  the  vessel  was  prevented 
from  participating  by  the  unavoidable 
circumstance  but  before  April  16,  2000. 
***** 

4.  In  §679.7,  paragraph  (d){26)  is 
removed  and  paragraphs  (d)(ll),  (d)(16), 
(d)(23),  and  (f)(8)  are  revised  to  read  as 
follows  (Note:  Revisions  to  paragraphs 
(d)(16)  and  (d)(23)  and  deletion  of 
paragraph  (d)(26)  supersede  the 
suspension  of  paragraphs  (d)(16)  and 
(d)(23)  and  the  addition  of  paragraph 
(d)(26)  published  in  the  emergency 
interim  rule  at  67  FR  956,  January  8, 
2002): 

§679.7    Prohibitions. 

***** 

(d)  *  *  * 

(11)  For  the  operator  of  a  catcher 
vessel  using  trawl  gear  or  any  vessel  less 


than  60  ft  (18.3  m)  LOA  that  is 
groundfish  CDQ  fishing  as  defined  at 
§  679.2,  discard  any  groundfish  CDQ 
species  or  salmon  PSQ  before  it  is 
delivered  to  an  eligible  processor  listed 
on  an  approved  CDP  unless  discard  of 
the  groundfish  CDQ  is  required  under 
other  provisions  or,  in  waters  vsrithin  the 
State  of  Alaska,  discard  is  required  by 
laws  of  the  State  of  Alaska. 
***** 

(16)  Use  any  groundfish  CDQ  species 
as  a  basis  species  for  calculating 
retainable  amounts  of  non-CDQ  species 
under  §  679.20. 

***** 

(23)  For  any  person  on  a  vessel  using 
fixed  gear  that  is  fishing  for  a  CDQ 
group  with  an  allocation  of  fixed  gear 
sablefish  CDQ,  discard  sablefish 
harvested  with  fixed  gear  unless 
retention  of  sablefish  is  not  authorized 
under  50  CFR  679.23(e)(4)(ii)  or,  in 
waters  within  the  State  of  Alaska, 
discard  is  required  by  laws  of  the  State 
of  Alaska. 
***** 

(f)*  *  *      ' 

(8)  Discard: 
(i)  In  the  GOA: 

(A)  Rockfish  that  are  taken  when  IFQ 
halibut  or  IFQ  sablefish  are  on  board 
unless  rockfish  are  required  to  be 
discarded  under  subpart  B  of  this  part. 

(B)  Pacific  cod  that  are  taken  when 
IFQ  halibut  or  IFQ  sablefish  are  on 
board  unless  Pacific  cod  are  required  ta 
be  discarded  under  subpart  B  of  this 
pari,  or  Pacific  cod  are  not  authorized  to 
be  retained  under  subpart  A  of  this  part. 

(ii)  hi  die  BSAI: 

(A)  Rockfish  that  are  taken  when  IFQ 
halibut  or  IFQ  sablefish  are  on  board 
unless  rockfish  are  required  to  be 
discarded  under  subpart  B  of  this  part. 

(B)  Pacific  cod  that  are  taken  when 
IFQ  halibut  or  IFQ  sablefish  are  on 
board  according  to  the  following  table: 


If  the  vessel  operator 


(t)  has  an  LLP  groundfish  license  with  a  Pacific  cod  en- 
I  dorsement  that  meets  the  requirements  of  §  679.4(k)(9). 

(2)  does  not  have  an  LLP  groundfish  license  with  a  Pacific 
cod  endorsement  that  meets  the  requirements  of 
§679.4(k)(9). 


Then 


Pacific  cod  must  not  be  discarded  unless  Pacific  cod  are  required  to  be  dis- 
carded under  subpart  B  of  this  part,  or  Pacific  cod  are  not  authorized  to  be  re- 
tained under  subpart  A  of  this  part. 

Pacific  code  must  not  be  discarded  up  to  the  retainable  amount  specified  in 
Table  11  of  this  part  unless  Pacific  cod  are  required  to  be  discarded  under 
subpart  B  of  this  part,  or  Pacific  cod  are  not  authorized  to  be  retained  under 
subpart  A  of  this  part. 


J  (iii)  In  the  waters  within  the  State  of 
Alaska: 

(A)  Rockfish  that  are  taken  when  IFQ 
halibut  or  IFQ  sablefish  are  on  board 
unless  rockfish  are  required  to  be 
discarded  by  the  laws  of  the  State  of 
Alaska. 


(B)  Pacific  cod  that  are  taken  when 
IFQ  halibut  or  IFQ  sablefish  are  on 
board  unless  Pacific  cod  are  required  to 
be  discarded  by  the  laws  of  the  State  of 
Alaska. 

5.  In  §679.20,  paragraph  (f)(4)  is 
removed  and  paragraph  (f)(2)  is  revised 


to  read  as  follows  (Note:  Revision  of 
paragraphs  (f)(2)  and  removal  of 
paragraph  {f)(4)  supersede  the 
suspension  of  paragraph  (f)(2)  and  the 
addition  of  paragraph  (f)(4)  published  in 
the  emergency  interim  rule  at  67  FR 
956,  January  8,  2002): 
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§679.20    General  limitations. 


(f)*  *  * 

(2)  Retainable  amounts.  Except  as 

provided  in  Table  10  to  this  part, 
arrowtooth  flounder,  or  any  groundfish 
species  for  which  directed  fishing  is 
closed  may  not  be  used  to  calculate 
retainable  amounts  of  other  groundfish 
species.  CDQ  species  may  only  be  used 
to  calculate  retainable  amounts  of  other 
CDQ  species. 
***** 

6.  In  §  679.32.  the  first  sentence  of 
paragraph  (c)(l){i),  and  paragraphs 
{c)(2)(i)(A).  (c)(2)(ii){A)  and  {f)(4)  are 
revised  to  read  as  follows: 

§679.32    Groundfish  and  halibut  CDQ 
catch  nwnKoring. 

***** 

(c)*  *  * 

(D*  *  * 

(i)  Operators  of  catcher  vessels  less 

than  60  ft  (18.3  m)  LOA  must  retain  all 

groundfish  CDQ.  halibut  CDQ,  and 

salmon  PSQ  until  it  is  delivered  to  a 

processor  that  meets  the  requirements  of 

paragraph  (c)(3)  or  (c)(4)  of  this  section 

unless  retention  of  groundfish  CDQ 

species  is  not  authorized  under  §  679.4 

of  this  part,  discard  of  the  groimdfish 


CDQ  species  is  required  under  subpart 
B  of  this  part,  or,  in  waters  within  the 
State  of  Alaska,  discard  is  required  by 
laws  of  the  State  of  Alaska.  *  *  * 

***** 

(2)*   •    • 

(i)*   *   * 

(A)  Retain  all  CDQ  species  and 
salmon  PSQ  until  they  are  delivered  to 
a  processor  that  meets  the  requirements 
of  paragraph  (c)(3)  or  (c)(4)  of  this 
section  unless  retention  of  groundfish 
CDQ  species  is  not  authorized  under 
§  679.4  of  this  part,  discard  of  the 
groimdfish  CDQ  species  is  required 
under  subpart  B  of  this  part.  or.  in 
waters  within  the  State  of  Alaska, 
discard  is  required  by  laws  of  the  State 
of  Alaska: 
***** 

(ii)*  *  * 

(A)  Option  1 :  Retain  all  CDQ  species. 
Retain  all  CDQ  species  until  they  are 
delivered  to  a  processor  that  meets  the 
requirements  of  paragraph  (c)(3)  or  {c)(4) 
of  this  section  unless  retention  of 
groimdfish  CDQ  species  is  not 
authorized  under  §  679.4  of  this  part, 
discard  of  the  groundfish  CDQ  or  PSQ 
species  is  required  under  subpart  B  of 
this  part.  or.  in  waters  within  the  State 


of  Alaska,  discard  is  required  by  laws  of 
the  State  of  Alaska.  Have  all  of  the  , 
halibut  PSQ  counted  by  the  CDQ 
observer  and  sampled  for  length  or 
average  weight;  or 
***** 

(f)*   *  * 

(4)  Groundfish  CDQ  retention 
requirements.  Operators  of  vessels  less 
than  60  ft  (18.3  m)  LOA  are  not  required 
to  retain  and  deliver  groundfish  CDQ 
species  while  halibut  CDQ  fishing, 
unless  required  to  do  so  elsewhere  in 
this  part.  Operators  of  vessels  equal  to 
or  greater  than  60  ft  (18.3  m)  LOA  are 
required  to  comply  with  all  groundfish 
CDQ  and  PSQ  catch  accounting 
requirements  in  paragraphs  (b)  through 
(d)  of  this  section,  including  the 
retention  of  all  groundfish  CDQ,  if 
option  1  under  §  679.32(c){2)(ii)  is 
selected  in  the  CDP.  CDQ  species  must 
be  discarded  when  required  by  other 
provisions  in  subpart  B  of  this  part  or. 
in  waters  within  the  State  of  Alaska, 
when  discard  is  required  by  laws  of  the 
State  of  Alaska. 
***** 

[FR  Doc.  02-8961  Filed  4-12-02;  8:45  am] 
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contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opF>ortunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Doclcet  No.  200a-CE-79-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Unlvair 
Aircraft  Corporation  Models  (ERCO) 
415-C,  (ERCO)  41&-CD,  (ERCO)  415-D, 
(ERCO)  415-E,  (ERCO)  415-G,  (Forney) 
F-1,  and  (Forney)  F-1A  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  period.  , 

SUMMARY:  This  document  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD)  that  would  have 
superseded  Airworthiness  Directive 
(AD)  86-22-09  and  would  have  applied 
to  all  Univair  Aircraft  Corporation 
Models  (ERCO)  415-C.  (ERCO)  415-CD. 
(ERCO)  415-D.  (ERCO)  415-E,  (ERCO) 
415-G,  (Forney)  F-1,  and  (Forney)  F-lA 
airplanes  with  the  gascolator  connected 
to  the  side  of  the  carburetor.  The  earlier 
NPRM  would  have  required  you  to 
replace  any  aluminum  fuel  line  nipple 
with  a  brass  or  steel  fuel  line  nipple, 
inspect  for  the  existence  of  double 
support  tubes  on  the  gascolator.  and 
install  these  tubes  if  &ey  do  not  exist. 
Since  issuance  of  the  NPRM.  we  have 
determined  that  we  should:  supersede 
AD  46-38-03  and  incorporate  the 
actions  of  that  AD  into  the  proposed 
AD.  require  a  one-time  inspection  of  the 
fuel  line  fittings,  incorporate  revised 
service  information  into  the  AD,  and 
reduce  the  compliance  time.  Since  these 
actions  impose  an  additional  burden 
over  that  proposed  in  the  NPRM,  we  are 
reopening  the  comment  period  to  allow 
the  public  the  chance  to  conunent  on 
these  additional  actions. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  May  30,  2002. 


ADDRESSES:  Submit  comments  to  FAA, 
Central  Region.  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
200O-CE-79-AD.  901  Locust.  Room 
506.  Kansas  City.  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronicEdly  must  contain 
"Docket  No.  2000-CE-79-AD"  in  the 
subject  line.  If  you  send  conmients 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCntext. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Univair  Aircraft  Corporation.  2500 
Himalaya  Road,  Aurora,  Colorado 
80011;  telephone:  (303)  375-8882; 
facsimile:  (303)  375-8888.  You  may  also 
view  this  information  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Bumann.  Aerospace  Engineer, 
FAA.  Denver  Aircraft  Certification 
Office.  26805  East  68th  Avenue.  Room 
214.  Denver.  Colorado  80249;  telephone: 
(303)  342-1083;  facsimile:  (303)  342- 
1088. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received. 

Factual  information  that  supports 
your  ideas  and  suggestions  is  extremely 
helpful  in  evaluating  the  effectiveness  of 
this  proposed  AD  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view 
all  comments  we  receive  before  and 


after  the  closing  date  of  the  rule  in  the 
Rules  Docket.  We  will  file  a  report  in 
the  Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2000-CE-79-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  is  the  background  of  the  subject 
matter?  Reports  of  fuel  leakage  due  to 
cracked  fuel  line  nipples  on  Univair  415 
series  and  Models  Fl  and  FlA  airplanes 
caused  FAA  to  issue  AD  86-22-09. 
Amendment  39-5457.  This  AD  requires 
you  to  accomplish  the  following  on 
Univair  Models  (ERCO)  415-C,  (ERCO) 
415-CD.  (ERCO)  415-D.  (ERCO)  415-E. 
(ERCO)  415-G.  (Forney)  F-1.  and 
(Forney)  F-lA  airplanes: 
— Inspect  the  fuel  line  nipple  between 

the  gascolator  and  the  carburetor  for 

cracks  or  misalignment;  and 
— Replace  any  suspect  part. 

These  actions  are  specified  in  Univair 
Service  Bulletin  No.  24A.  dated  August 
22. 1986. 

The  FAA  has  received  reports  of 
failure  of  the  aluminum  fuel  line  nipple, 
part  number  AN911-2D.  on  airplanes 
that  were  in  compliance  with  AD  86- 
22-09.  In  one  instance,  a  Model  (ERCO) 
415-C  made  an  emergency  landing 
because  the  failure  led  to  engine  fuel 
starvation. 

AD  86-22-09  requires  a  one-time 
inspection  of  the  part  number  AN911- 
2D  fuel  line  nipple.  Since  15  years  have 
passed  since  issuance  of  that  AD,  most 
of  the  affected  airplanes  have  had  this 
inspection  accomplished.  If  the  fuel  line 
nipple  was  not  suspect  at  the  time  of . 
inspection,  then  final  AD  compliance 
was  obtained.  In  15  years,  cracks  could 
develop  in  the  aluminum  fuel  line 
nipple  on  these  airplanes  in  compliance 
with  AD  86-22-09. 

In  addition,  Univair  Service  Bulletin 
No.  24A,  dated  August  22,  1986,  also 
specifies  replacing  any  aluminum  fuel 
line  nipple  with  a  brass  or  steel  fuel  line 
nipple  and  installing  double  support 
tubes  on  the  gascolator  for  those 
airplanes  with  a  gascolator  connected  to 
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the  side  of  the  carburetor.  AD  86-22-09 
required  the  fuel  line  nipple 
replacement  only  if  damage  was  found 
during  the  one-time  inspection  and  did 
not  require  installation  of  the  double 
support  tubes. 

What  is  the  potential  impact  ifFAA 
took  no  action?  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
fuel  line  fittings  or  the  gascolator 
because  of  the  current  airplane  design 
configuration  (aluminum  fuel  line 
nipples,  aluminum  fuel  line  elbows, 
and/or  no  double  support  tubes  on  the 
gascolator).  Such  failure  could  result  in 
a  lack  of  fuel  to  the  engine  with 
consequent  loss  of  control  of  the 
airplane. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain 
Univair  (ERCO)  415-C.  (ERCO)  415-CD, 
(ERCO)  415-D,  (ERCO)  415-E,  (ERCO) 
415-G,  (Forney)  F-1,  and  (Forney)  F-lA 
airplanes.  This  proposal  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
October  4,  2001  (66  FR  50578).  The 
NPRM  proposed  to  supersede  AD  86- 
22-09  with  a  new  AD  that  would 
require  you  to  accomplish  the  following 
on  airplanes  with  the  gascolator 
connected  to  the  side  of  the  carburetor: 
— Replace  any  alimiinum  fuel  line 

nipple  with  a  brass  or  steel  fuel  line 

nipple;  and 
— Inspect  for  the  existence  of  double 

support  tubes  on  the  gascolator  and 

install  these  tubes  if  they  do  not  exist. 

The  proposed  AD  would  not  affect 
those  airplanes  with  the  gascolator 
mounted  on  the  firewall. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  meiking  of  this 
amendment.  The  following  presents  the 
comments  received  on  the  proposal  and 
FAA's  response  to  each  comment: 

Comment  Issue  No.  1:  Several  ADs 
Already  Address  the  Unsafe  Condition 

What  is  the  commenter's  concern? 
One  commenter  states  that  the  proposed 
AD  is  unnecessary  because  the  unsafe 
condition  is  already  addressed  in  other 
AD  actions  and  through  manufacturer 
service  memorandums  and  service 
bulletins.  In  particular,  the  commenter 
states  that  AD  86-22-09  requires 
replacement  of  the  aluminum  nipple 
because  that  is  specified  in  Mandatory 
Service  Bulletin  24A.  dated  August  22, 
1986.  The  commenter  further  believes 
that  AD  86-22-09  requires  installation 
of  the  double  support  brackets  because 
the  installation  is  referenced  in  the 


service  information.  The  commenter 
believes  that  FAA  is  proposing  this  AD 
to  point  out  that  owners  and  mechanics 
are  not  complying  with  existing  ADs 
and  service  bulletins.  The  commenter 
recommends  that  we  withdraw  the 
NPRM. 

What  is  FAA's  response  to  the 
concern?  We  do  not  concur.  AD  86-22- 
09  requires  a  one-time  inspection  of  the 
aluminum  AN911-2D  fuel  line  nipples 
with  replacement  if  necessary.  After 
inspection  or  replacement,  this  AD 
requires  no  further  action  and,  if  the 
fuel  line  nipple  was  not  found  damaged, 
then  the  replacement  was  not  required. 
We  have  received  reports  of  failure  of 
the  aluminum  fuel  nipple  on  airplanes 
that  are  in  compliance  with  AD  86-22- 
09.  The  only  way  we  can  mandate  the 
actions  of  a  manufacturer's  service 
bulletin  is  through  the  issuance  of  an 
AD.  Therefore,  we  are  not  withdrawing 
this  NPRM. 

After  carefully  reviewing  all  incident 
reports  concerning  this  subject,  we  have 
also  determined  that  we  should  add  to 
the  NPRM  a  requirement  for  a  one-time 
visual  inspection  of  the  fuel  line  fittings 
between  the  carburetor  and  gascolator 
for  cracks  and  misalignment  (with  any 
necessary  replacement). 

Since  this  addition  to  the  NPRM 
increases  the  burden  over  that  already 
proposed,  we  are  issuing  this  action  as 
a  supplemental  NPRM  and  reopening 
the  comment  period  to  allow  the  public 
the  chance  to  comment. 

Comment  Issue  No.  2:  Include  Actions 
To  Address  the  Fuel  Nipple  and  Elbow 
Between  the  Gascolator  and  Carburetor 

What  is  the  commenter's  concern? 
Two  commenters  suggest  that  FAA 
address  in  the  NPRM  the  areas  of  the 
fuel  nipple  and  elbow  between  the 
gascolator  and  carburetor.  This 
suggestion  is  based  on  service 
experience  of  both  commenters' 
airplanes.  Although  one  commenter 
recommends  no  specific  action,  we  infer 
that  this  commenter  wants  us  to 
consider  the  elbow  when  ensuring  that 
no  aluminum  fuel  line  fittings  are 
installed  between  the  gascolator  and 
carburetor. 

What  is  FAA's  response  to  the 
concern?  We  concur  that  the  elbow  and 
nipple  aluminum  fittings  located  in  the 
area  between  the  gascolator  and 
carburetor  are  susceptible  to  the  same 
failure  and  the  proposed  action  should 
address  both.  AD  46-38-03  currently 
requires  a  one-time  replacement  of  the 
alimiinum  elbow  fittings  for  certain 
Univair  (ERCO)  415-C,  (ERCO)  415— 
CD,  and  (ERCO)  415-D  airplanes.  We 
have  determined  that  the  proposed 
action  should  supersede  AD  46-38-03. 


should  retain  this  one-time  replacement 
for  the  above-referenced  airplanes,  and 
should  extend  the  replacement  to  all 
airplanes  affected  by  this  proposed 

action. 

Since  this  addition  to  the  NPRM 
increases  the  burden  over  that  already 
proposed,  we  are  issuing  this  action  as 
a  supplemental  NPRM  and  reopening 
the  comment  period  to  allow  the  public 
the  chance  to  comment. 

Comment  Issue  No.  3:  Only  Require 
Installation  of  Steel  Fuel  Line  Elboivs 
and  Nipples 

What  is  the  commenter's  concern? 
One  conunenter  recommends  that  FAA 
only  allow  the  installation  of  steel  fuel 
line  elbows  and  nipples.  This 
commenter  relates  an  experience  where 
a  brass  elbow  failed  because  brass  does 
not  have  the  same  destruction  resilience 
as  steel  under  vibration  conditions. 

What  is  FAA 's  response  to  the 
concern?  We  do  not  concur.  Although 
brass  is  softer  than  steel,  FAA's  analysis 
of  the  service  history  indicates  that  the 
installation  of  a  brass  fuel  line  elbow  or 
nipple  provides  an  acceptable  level  of 
safety  when  support  tubes  are  installed 
and  the  fittings  are  properly  aligned. 

The  support  tube  installation  is 
proposed  in  this  action  and  the  proper 
alignment  of  the  fittings  is  part  of  the 
installation  procedures  of  the  proposed 
AD. 

Comment  Issue  No.  4:  Require  a  Rubber 
Cushion  Between  the  Adel  Clamp  and 
the  Gascolator 

What  is  the  commenter's  concern? 
One  commenter  communicates  a 
problem  with  the  rigid  bracing  at  the  far 
end  of  the  gascolator.  This  commenter 
states  that  the  only  attach  point  for  the 
entire  assembly  to  the  engine  is  the  two 
studs  that  attach  the  spider  manifold  to 
the  engine.  This  attachment  is  a  shock 
mounting  to  the  engine,  which  absorbs 
some  vibration.  The  commenter  states 
that,  with  this  configuration,  the 
gascolator  at  the  end  of  the  line  is  bound 
to  have  vibration,  which  is  stopped  by 
the  rigid  bracing.  The  commenter  also 
states  that  the  weak  part  of  the 
gascolator  system  picks  up  this 
vibration  load.  The  commenter 
recommends  that  FAA  propose  to 
require  the  installation  of  a  rubber 
cushion  between  the  adel  clamp  and  the 
gascolator  to  absorb  this  vibration  load. 

What  is  FAA's  response  to  the 
concern?  We  do  not  concur  that  a  rubber 
cushion  should  be  installed  between  the 
adel  clamp  and  the  gascolator  on  the 
affected  airplanes.  Our  review  of  the 
service  history  of  these  airplanes 
indicates  that  the  current  configuration 
is  an  airworthy  design. 
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We  are  not  changing  the  proposed 
rule  as  a  result  of  this  comment. 

Conunent  Issue  No.  5:  Reduce  the 
Compliance  Time  to  "Prior  to  Further 
Flight" 

What  is  the  commenter's  concern? 
One  commenter  wants  FAA  to  revise  the 
compliance  time  fi-om  50  hours  time-in- 
service  (TIS)  to  prior  to  further  flight. 
This  conmienter  states  that  the  affected 
airplanes  are  not  airworthy  without 
gascolator  support  tubes  because  the 
only  support  is  aluminum  fuel  line 
fittings.  "The  conmienter  further 
communicates  the  following: 
— ^If  a  failure  is  a  complete  breakage  of 

one  of  the  aluminum  fittings,  the  fuel 

will  drain  into  the  engine 

compartment  from  the  fuselage  tank; 
— The  fuel  pump  will  continue  to  pump 

fuel  fi-om  the  wing  tanks  into  the 

fuselage  tank,  which  will  continue  to 

drain  into  the  engine  compartment 

until  the  engine  quits; 
— ^The  engine  will  quit  within  seconds 

and  give  the  pilot  very  little  time  to 

find  a  safe  landing  place; 
— ^Up  to  six  gallons  of  fuel  could  drain 

into  the  engine  compartment  if  the 

pilot  fails  to  remember  to  shut  off  the 

main  fuel  valve;  and 
— If  an  aluminum  fuel  line  fitting  cracks 

and  leaks  fuel,  then  this  fuel  or  vapors 

could  come  too  close  to  the  hot 

exhausts  and  create  a  fire. 

What  is  FAA 's  response  to  the 
concern.'' The  FAA  partially  concurs. 
Things  we  consider  in  determining  the 
type  of  action  to  take  include  the  nature 
of  the  problem,  the  service  history,  the 
way  the  airplanes  are  used,  and  the 
logistics  of  having  the  action 
accomplished  on  the  entire  airplane 
fleet.  Based  on  this,  we  have  determined 
that  we  do  not  have  justification  for  a 
"prior  to  further  flight"  compliance 
time.  However,  because  a  significant 
percentage  of  the  affected  airplanes  are 
used  for  personal  recreation  and 
accumulate  an  average  of  35  to  40  hours 
TIS  per  year,  we  are  proposing  a  change 
in  the  compliance  time  from  50  hours 
TIS  to  25  hours  TIS. 


Since  this  change  to  the  NPRM 
increases  the  burden  over  that  already 
proposed,  we  are  issuing  this  action  as 
a  supplemental  NPRM  and  reopening 
the  comment  period  to  allow  the  public 
the  chance  to  comment. 

Comment  Issue  No.  6:  Reference  a  Later 
Revision  of  the  Service  Information 

What  is  the  commenter's  concern? 
Since  issuance  of  the  NPRM,  Univair 
has  revised  the  service  information 
(Univair  Service  Bulletin  No.  24B,  dated 
January  29,  2002)  for  this  action.  This 
service  bulletin  revision  includes 
detailed  instructions  for  installing  and 
adjusting  the  gascolator  support  braces, 
includes  proper  brace,  numbers  for  all 
affected  airplane  models,  and  specifies 
the  option  of  replacing  the  existing  glass 
bowl  gascolator  with  an  all-metal 
gascolator.  Univair  requests  that  FAA 
incorporate  this  service  bulletin  into  the 
proposed  AD. 

What  is  FAA 's  response  to  the 
concern?  We  will  incorporate  this 
service  bulletin  into  the  proposed  AD. 
However,  we  will  not  reference  the  all- 
metal  gascolator  optional  installation 
since  it  is  not  the  subject  matter  of  this 
proposed  AD. 

Comment  Issue  No.  7:  Make  the  AD 
Apply  to  All  Aluminum  Fuel  Line 
Nipples 

What  is  the  commenter's  concern? 
One  commenter  requests  that  we 
remove  reference  to  the  part  number  of 
the  aluminum  fuel  line  nipple.  The 
commenter  states  that  any  fuel  line 
nipple  made  from  aluminum  should  be 
replaced  with  an  AN911-2  fitting  made 
of  steel  or  brass.  The  commenter  states 
that  removing  this  reference  would 
ensure  that  no  aluminum  fittings  are 
installed  between  the  gascolator  and  the 
carburetor 

What  is  FAA's  response  to  the 
concern?  We  concur  and  will  change  the 
proposed  AD  accordingly. 

The  FAA's  Determination 

What  has  FAA  decided?  After 
examining  the  circumstances  and 
reviewing  all  available  information 


related  to  the  incidents  described  above, 
we  have  determined  that  the  NPRM 
should  be  expanded  to  include: 

— A  one-time  inspection  of  the  fuel  line 

fittings; 
— Replacement  of  the  aluminum  elbow 

fittings; 
^The  incorporation  of  Univair  Service 

Bulletin  No.  24B,  dated  January  29, 

2002;  and 
— A  change  in  the  compliance  time  from 

50  hours  TIS  to  25  hours  TIS. 

The  Supplemental  NPRM 

How  will  the  changes  to  the  NPRM 
impact  the  public?  Proposing  that  the 
NPRM  incorporate  these  additions  and 
changes  presents  actions  that  go  beyond 
the  scope  of  what  was  already  proposed. 
Therefore,  we  are  issuing  a 
supplemental  NPRM  and  reopening  the 
comment  period  to  allow  the  public 
additional  time  to  comment  on  the 
proposed  AD. 

What  are  the  provisions  of  the 
supplemental  NPRM?  The  proposed  AD 
would  supersede  AD  86-22-09  and  AD 
46-38-03  and  woiild  require  you  to: 

— Replace  any  aluminum  fuel  line 
nipple  with  a  brass  or  steel  fuel  line 
nipple; 

— Replace  any  aluminum  elbow  fitting 
with  a  brass  or  steel  elbow  fitting; 

— Inspect  for  the  existence  of  double 
support  tubes  on  the  gascolator,  and 
install  these  tubes  if  Aey  do  not  exist; 
and 

— Inspect  the  fuel  line  fittings  between 
the  carburetor  and  gascolator  for 
cracks  or  misalignment  and  replace  as 
necessary. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  would  affect  2,500 
airplanes  in  the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  inspection,  replacements,  and 
installation: 


Labor  cost 


2  Workhours  at  $60  per  hour  =  $120. 


Parts  cost 


$70 


Total  cost  per  airplane 


$190  per  airplane 


Total  cost  on 
U.S.  operators 


$475,000 


liguli 


atory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 


Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  "not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  46-38-03 
and  AD  86-22-09.  Amendment  39- 
5457,  and  by  adding  a  new  AD  to  read 
as  follows: 

UNIVAIR  Aircraft  Corporation:  Docket  No. 
2000-CE-79-AD;  Supersedes  AD  46-38- 
03  and  AD  86-22-09.  Amendment  39- 
5457. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  all  serial  numbers  of  Models 
(ERCO)  415-C,  (ERCO)  415-CD.  (ERCO)  415- 


D.  (ERCO)  415-E.  (ERCO)  415-G.  (Forney)  F- 
1.  and  (Forney)  F-lA  airplanes  that: 

(1)  are  certificated  in  any  category:  and 

(2)  have  the  gascolator  connected  to  the 
side  of  the  carburetor.  This  AD  does  not 
affect  those  airplanes  with  the  gascolator 
mounted  on  the  firewall. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  fuel  line  fittings  or 
the  gascolator  because  of  the  current  airplane 
design  configuration  (aluminum  fuel  line 
nipples,  aluminum  fuel  line  elbows,  and/or 
no  double  support  tubes  on  the  gascolator). 
Such  failure  could  result  in  a  lack  of  fuel  to 
the  engine  with  consequent  loss  of  control  of 
the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Visually  inspect  the  fuel  line  nippte  and 

elbow  located  between  ft>e  carburetor  and 

gascolator  for  cracks  or  misalignment,  and 
replace  as  necessary. 


Compliance 


(2)  Replace  any  aluminum  fuel  line  nipple  with 
one  made  of  brass  or  steel. 


(3)  Replace  any  aluminum  fuel  elbow  fitting 
with  one  made  of  brass  or  steel.  Manufac- 
turer replacement  parts  numbers  are  ref- 
erenced in  this  service  information. 


(4)  Inspect  for  the  existence  of  double  support 
tubes  on  ttie  gascolator  and  install  ttiese 
tubes  if  they  do  not  exist,  as  follows: 

(i)  For  all  affected  airplanes  except  for  (Forney) 
F-1  and  (Forney)  F-1A  airplanes,  install  part 
numbers  48076  and  48096  (or  FAA-ap- 
proved  equivalent  part  numl)ers)  double  sup- 
port tubes;  and 

(ii)  For  all  affected  (Forney)  F-1  and  (Fomey) 
F-1  A  airplanes,  install  part  numbers  48098 
and  48099  (or  FAA-approved  equivalent  part 
numbers)  dout>le  support  tubes. 


Inspect  within  the  next  25  hours  time-in-sew- 
ice  (TIS)  after  the  effective  date  of  this  AD 
and  replace  prior  to  further  flight  after  the 
inspection.  You  must  inspect  even  if  you 
have  inspected  previously.  


Procedures 


In  accordance  with  Univair  Sewice  Bulletin 
No.  24B.  dated  January  29,  2002. 


Within  the  next  25  TIS  after  the  effective  date 
of  this  AD.  unless  already  accomplished 
(compliance  with  AD  86-22-09  and/or 
Univair  Servkx  Bulletin  No.  24A.  dated  Au- 
gust 22.  1986) 


Within  the  next  25  hours  TIS  after  the  effec- 
tive date  of  this  AD,  unless  already  accom- 
plished (compliance  with  AD  46-38-03). 


(5)  Do  not  install,  on  any  affected  airplane,  an 
aluminum  fuel  line  nipple  or  aluminum  elbow. 


(6)  Do  not  install  a  gascolator  on  the  side  of 
the  carburetor  on  any  affected  airplane,  un- 
less the  double  support  tubes  specified  in 
paragraph  (d)(4Mi)  or  (d)(4)(ii)  of  this  AD  are 
installed. 


Inspect  within  the  next  25  hours  TIS  after  the 
effective  date  of  this  AD  and  install  tfie  dou- 
ble support  tubes  prior  to  further  flight  after 
the  inspection,  unless  already  accomplished 
(compliance  with  Univair  Service  Bulletin 
No.  24A,  dated  August  22,  1986). 


In  accordance  with  Univair  Sen/ice  Bulletin 
No.  24B.  dated  January  29,  2002. 


In  accordance  with  Univair  Sen/ice  Bulletin 
No.  24B.  dated  January  29.  2002 


In  accordance  with  Univair  Service  Bulletin 
No  24B.  dated  January  29.  2002. 


As  of  the  effective  date  of  this  AD 


As  of  the  effective  date  of  this  AD 


Not  Applicable. 


I^t  Applicable. 


(e)  Can  /  comply  with  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 


(ii)  The  Manager,  Denver  Aircraft 
Certification  Office,  approves  yoiu 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager. 


(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  46-38-03 
and/or  AD  86-22-09,  which  are  superseded 
by  this  AD,  are  not  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
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regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Elizabeth  Bumann, 
Aerospace  Engineer,  FAA,  Denver  Aircraft 
Certification  Office,  26805  East  68th  Avenue, 
Room  214,  Denver,  Colorado  80249; 
telephone:  (303)  342-1083;  facsimile:  (303) 
342-1088. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Hoiv  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Univair  Aircraft  Corporation,  2500  Himalaya 
Road,  Aurora,  Colorado  80011;  telephone: 
(303)  375-8882;  facsimile:  (303)  375-8888. 
You  may  view  these  documents  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City. 
Missouri  64106. 

(i)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
46-38-03  and  AD  86-22-09,  Amendment 
39-5457. 

Issued  in  Kansas  City,  Missouri,  on  April 
5,  2002. 

Dorenda  D.  Baker. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-8989  Filed  4-12-02;  8:45  am] 
BILUNG  CODE  4910-13^ 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

[Doclcet#S-018] 
RIN  1218-AB88 

Safety  Standards  for  Signs,  Signals, 
and  Barricades 

agency:  Occupational  Safety  and  Health 

Administration.  Labor. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 


proposing  to  amend  construction 
industry  standards  to  require  that  traffic 
control  signs,  signals,  barricades  or 
devices  protecting  construction  workers 
conform  to  Part  VI  of  the  1988  Edition 
of  the  Federal  Highway  Administration 
(FHWA)  Manual  on  Uniform  Traffic 
Control  Devices  (MUTCD),  with  1993 
revisions  (Revision  3)  or  the  Millenniimi 
Edition  of  the  FHWA  MUTCD 
(Millennium  Edition),  instead  of  the 
American  National  Standards  Institute 
(ANSI)  D6,l-1971,  Manual  on  Uniform 
Traffic  Control  Devices  for  Streets  and 
Highways  (1971  MUTCD).  This  action  is 
consistent  with  OSHA's  June  16, 1999 
interpretation  letter  stating  that  the 
agency  would  allow  employers  to 
comply  with  Revision  3  in  lieu  of  the 
1971  MUTCD. 

Because  OSHA  believes  the 
amendment  is  non-controversial,  the 
Agency  is  issuing  it  as  a  Direct  Final 
Rule  published  in  the  Final  Rules 
section  of  today's  Federal  Register.  If  no 
significant  adverse  comment  is  received 
on  the  Direct  Final  Rule,  OSHA  will 
confirm  the  effective  date  of  the  Final 
Rule.  If  significant  adverse  comment  is 
received,  OSHA  will  withdraw  the 
Direct  Final  Rule  and  proceed  with 
rulemaking  on  this  proposal.  A 
subsequent  Federal  Register  document 
will  be  published  to  announce  OSHA's 
action. 

DATES:  Written  comments  and  requests 
for  a  hearing  on  this  proposed  rule  must 
be  submitted  or  sent  electronically  by 
June  14,  2002. 

ADDRESSES:  Submit  three  copies  of 
written  comments  to  OSHA  Docket 
Office,  Docket  No.  S-018,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Room  N-2625, 
Washington.  DC  20210;  telephone  (202- 
693-2350). 

If  written  comments  are  10  pages  or 
fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  telephone  niunber  (202) 
693-1648. 

You  may  submit  comments 
electronically  through  OSIL\'s 
Homepage  at  ecomments.osha.gov. 
Please  note  that  you  may  not  attach 
materials  such  as  studies  or  journal 
articles  to  your  electronic  comments.  If 
you  wish  to  include  such  materials,  you 
must  submit  three  copies  to  the  OSHA 
Docket  Office  at  the  address  listed 
above.  When  submitting  such  materials 
to  the  OSHA  Docket  Office,  you  must 
clearly  identify  your  electronic 
comments  by  name,  date,  and  subject, 
so  that  we  can  attach  the  materials  to 
your  electronic  comments. 

How  to  obtain  copies  of  the  MUTCD: 
The  1988  Edition  of  the  Manual  on 
Uniform  Traffic  Control  Devices 


(Revision  3,  dated  9/93.  with  the 
November  1994  Errata  No.  1  is  available 
for  downloading  from  OSHA's  website: 
http://www.osha.gov. /doc/ 
highway  workzones.  In  addition. 
Revision  3  is  available  for  viewing  and 
copying  at  each  OSHA  Area  Office.  The 
Millennium  Edition  is  available  for 
downloading  from  DOT's  website:  http:/ 
/m  u  tcd.fh  wa .  dot.gov/kn  o-millennium. 
The  Federal  Highway  Administration 
partnered  with  three  organizations  to 
print  copies  of  the  Milleimium  Edition 
Manual  of  Uniform  Traffic  Control 
Devices  for  sale.  The  organizations  cire: 

(1)  American  Traffic  Safety  Services 
Association,  15  Riverside  Parkway, 
Suite  100,  Fredericksburg,  VA  22406- 
1022;  Telephone:  1-800-231-3475; 
FAX:  (540)  368-1722;  www.atssa.com: 

(2)  Institute  of  Transportation  Engineers, 
1099  14th  Street,  NW.,  Suite  300  West, 
Washington,  DC  20005-3438;  FAX: 
(202)  289-7722; ;  www.ite.org:  and  (3) 
American  Association  of  State  Highway 
and  Transportation  Officials; 
www.aashto.org:  Telephone:  1-800- 
231-3475;  FAX:  1-800-525-5562. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Ford,  Office  of  Construction 
Standards  and  Construction  Services. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  Room  N-3468,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210; 
telephone:  (202)  693-2345. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  proposed  rule  applies  to 
employers  involved  in  road 
construction  and  repair  operations.  It 
addresses  the  types  of  signs,  signals,  and 
barricades  that  must  be  used  in  areas 
where  road- work  is  being  performed.  A 
complete  discussion  of  the  changes 
noted  in  Revision  3  and  the  Millenium 
Edition,  as  well  as  an  economic 
analysis,  is  published  in  the  preamble  to 
the  Direct  Final  Rule.  That  discussion  is 
incorporated  in  this  proposal. 

Public  Participation 

Interested  persons  are  requested  to 
submit  written  data,  views,  and 
arguments  concerning  this  proposed 
rule.  These  comments  must  be  received 
by  Jime  14.  2002. 

OSHA  requests  comments  on  all 
issues  related  to  changing  the  references 
in  the  safety  and  health  regulations  for 
construction  from  the  1971  MUTCD  to 
Revision  3  of  the  1988  Edition  (and,  at 
the  option  of  the  employer,  the 
Millennivun  Edition).  OSHA  also 
welcomes  comments  on  the  Agency's 
findings  that  there  are  no  significant 
negative  economic,  enviroimiental  or 
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other  regulatory  impacts  of  this  action 
on  the  regulated  community.  OSHA  is 
not  requesting  comment  on  any  issues 
or  opening  the  record  for  any  issue  other 
than  those  related  to  this  amendment  to 
29  CFR  1926.200,  201.  and  1926.202. 

Submit  three  copies  of  written 
comments  to  OSHA  Docket  Office. 
Docket  No.  S-018.  Docket  Office.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW..  Room  N-2625. 
Washington.  DC  20210;  telephone  (202- 

693—2350). 

If  written  comments  are  10  pages  or 
fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  telephone  number  (202) 
693-1648. 

You  may  submit  comments 
electronically  through  OSHA's 
Homepage  at  ecomments.osba.gov. 
Please  note  that  you  may  not  attach 
materials  such  as  studies  or  journal 
articles  to  your  electronic  comments.  If 
you  wish  to  include  such  materials,  you 
must  submit  three  copies  to  the  OSHA 
Docket  Office  at  the  address  listed 
above.  When  submitting  such  materials 
to  the  OSHA  Docket  Office,  you  must 
clearly  identify  your  electronic 
comments  by  name,  date,  and  subject, 
so  that  we  can  attach  the  materials  to 
your  electronic  comments. 

All  written  comments  received  within 
the  specified  comment  period  will  be 
made  a  part  of  the  record  and  will  be 
available  for  public  inspection  and 
copying  at  the  above  Docket  Office 
address. 

List  of  Subiects  in  29  CFR  Part  1926 

Incorporation  by  reference.  MUTCD. 
Occupational  Safety  and  Health.  Traffic 
control  devices. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  John  Henshaw, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  200 
Constitution- Avenue.  NW..  Washington. 

DC  20210. 

This  action  is  taken  pursuant  to 
sections  4.  6,  and  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653.  655,  657),  section  4  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  Section  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act).  40  U.S.C.  333. 
Secretary  of  Labor's  Order  No.  3-2000 
(65  FR  50017,  August  16,  2000).  and  29 
CFR  Part  1911. 

Signed  at  Washington,  DC,  this  3rd  day  of 
April  2002. 
John  Henshaw. 
Assistant  Secretary  of  Labor. 

OSHA  proposes  to  amend  Subpart  G 
of  Title  29  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 


PART1S26-(AMENDED) 

1.  The  authority  citation  for  Subpart 
G  of  Part  1926  is  revised  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  sees.  4,  6,  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655.  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736),  or  3-2000  (65  FR 
50017)  as  applicable;  29  CFR  Part  1911. 

Subpart  G  [Propoaad  Amandmonts] 

2.  Paragraph  (g)(2)  of  §  1926.200  is 
revised  to  read  as  follows: 

§1926.200    Accident  Pravantion  Sign*  and 
Tags 


Hi 


._,  All  traffic  control  signs  or  devices 
used  for  protection  of  construction 
workers  shall  conform  to  Part  VI  of  the 
Manual  of  Uniform  Traffic  Control 
Devices  ("MUTCD"),  1988  Edition. 
Revision  3.  September  3. 1993.  FHWA- 
SA-94-027  or  Part  VI  of  the  Manual  on 
Uniform  Traffic  Control  Devices. 
Millennium  Edition,  December  2000. 
FHWA.  which  are  incorporated  by 
reference.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  You  may 
obtain  a  copy  of  the  Milleimiiun  Edition 
from  the  following  organizations: 
American  Traffic  Safety  Services 
Association.  15  Riverside  Parkway. 
Suite  100.  Fredericksburg.  VA  22406- 
1022;  Telephone:  1-800-231-3475; 
FAX:  (540)  368-1722;  www.atssa.com: 
Institute  of  Transportation  Engineers. 
1099  14th  Street.  NW..  Suite  300  West. 
Washington.  DC  20005-3438;  FAX: 
(202)  289-7722;  www.ite.org;  and 
American  Association  of  State  Highway 
and  Transportation  Officials; 
www.aashto.org;  Telephone:  1-800- 
231-3475;  FAX:  1-800-525-5562. 
Electronic  copies  of  the  MUTCD  2000 
are  available  for  downloading  at 
http://mutcd.fhwa.dot.gov/kno- 
millennium.  Electronic  copies  of  the 
1988  Edition  MUTCD,  Revision  3.  are 
available  for  downloading  at  http:// 
www.osha.gov./doc/ 
higlhwayworkzones.  Both  dociunents 
are  available  for  inspection  at  the  OSHA 
Docket  Office.  Room  N2625.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  Suite  700. 
Washington.  DC. 
*        •        •        *        * 

3.  Paragraph  (a)  of  §  1926.201  is 
revised  to  read  as  follows: 


11926.201  SignaHng. 

(a)  Flaggers.  Signaling  by  flaggers  and 
the  use  of  flaggers,  including  warning 
garments  worn  by  flaggers  shall  conform 
to  Part  VI  of  the  Manual  on  Uniform 
Traffic  Control  Devices.  (1988  Edition. 
Revision  3  or  the  Millennium  Edition), 
which  are  incorporated  by  reference  in 
§1926.200(g)(2). 
*         •         •         •         • 

4.  Section  1926.202  is  revised  to  read 
as  follows: 

11926.202  Barricadas 

Barricades  for  protection  of 
employees  shall  conform  to  Part  VI  of 
the  Manual  on  Uniform  Traffic  Control 
Devices  (1988  Edition.  Revision  3  or 
Millennium  Edition),  which  are 
incorporated  by  reference  in 
§  1926.200(g)(2). 

5.  Paragraph  (c)  of  §  1926.203  is 
revised  to  read  as  follows: 

f  1 926.203    Daflnitions  applicabta  to  this 
subpart 

***** 

(c)  Signals  are  moving  signs,  provided 
by  workers,  such  as  flaggers.  or  by 
devices,  such  as  flashing  lights,  to  warn 
of  possible  or  existing  hazards. 

***** 

(FR  IDoc.  02-8774  Filed  4-12-02;  8:45  am] 

BAXJNG  COOe  4610-»-l> 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 


36  CFR  Part  1253 
RIN309&-AB08 


V 


NARA  FacllltlM;  Addresses  and  Hours 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACnON:  Proposed  nUe. 


SUMMARY:  The  National  Archives  and 
Records  Administration  proposes  to 
amend  its  regulation  that  lists  NARA 
facilities  and  hours  when  the  public  and 
other  Federal  agency  staff  may  use  the 
records  in  those  facilities.  This 
proposed  rule  includes  corrections  to 
email  addresses  for  the  Presidential 
libraries,  corrections  to  phone  and  fax 
niunbers.  and  in  some  cases,  modifies 
the  hours  that  these  facilities  are  open 
for  research.  In  addition.  NARA  is  also 
proposing  a  uniform  policy  on  research 
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room  facility  closings  for  Federal 
holidays  in  order  to  standardize  them 
throughout  NARA.  This  proposed  rule 
affects  members  of  the  public  who  do 
research  at  NARA  facilities. 
DATES:  Conunents  are  due  by  June  14. 
2002. 

ADDRESSES:  Comments  must  be  sent  to 
Regulation  Comments  Desk  (NPOL), 
Room  4100,  Policy  and 
Communications  Staff,  National 
Archives  and  Records  Administration. 
8601  Adelphi  Road.  College  Park.  MD 
2074O-6O01.  They  may  be  faxed  to  301- 
713-7270.  You  may  also  comment  via 
email  to  comments@nara.gov.  Please  see 
the  SUPPLEMENTARY  INFORMATK>N  section 
of  the  preamble  for  additional 
information  on  email  submissions. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Richardson  at  telephone  number  301- 
713-7360.  ext.  240.  or  fax  number  301- 
713-7270. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  regulation  includes 
information  on  several  changes  that 
have  occiured  since  the  last  update  to 
36  CFR  part  1253.  Listings  of 
Presidential  libraries,  records  centers, 
and  regional  archives  are  revised  to 
include  corrected  telephone  and  fax 
numbers,  and  research  hours,  and  for 
Presidential  libraries,  email  addresses. 

NARA  is  also  proposing  a  uniform 
policy  on  research  room  facility  closings 
for  Federal  holidays  that  are  on  a 
Saturday.  NARA  has  always  closed  its 
research  room  facilities  on  Federal 
holidays  and  this  remains  unchanged. 
However.  NARA  is  proposing  that  when 
a  Federal  holiday  occurs  on  a  Saturday 
but  the  official  observance  is  on  the 
preceding  Friday,  the  facility  will  close 
on  the  Satiuday  as  well  as  the  preceding 
FWday.  Previously,  closing  the  research 
room  facilities  on  a  Satiuday  when  one 
of  the  Federal  holidays  occurred  on  that 
day.  but  was  observed  on  the  preceding 
Friday,  was  done  on  an  ad  hoc  basis. 
The  proposed  policy  standardizes  the 
practice  throughout  NARA.  The  only 
dates  that  woidd  be  affected  by  the 
proposed  policy  are  January  1st.  the 
Foiuth  of  July.  Veteran's  Day.  and 
December  25th.  These  instances  do  not 
occur  very  often:  hi  2001  and  2002. 
there  are  no  instances;  in  2003.  there  is 
one  instance  on  the  Fourth  of  July;  in 

2004  there  are  two  instances  on 
December  25th  and  January  1st ;  and  in 

2005  and  2006  there  is  one  instance  on 
Veteran's  Day.  This  proposed  policy 
^plies  to  the  research  room  facilities  in 
the  Washington.  IX).  area  which  are 
open  Saturday  and  research  rooms  in 
some  of  the  Presidential  libraries  and 
regional  archives  services  facilities 
which  may  also  be  open  on  Saturday. 


Please  submit  email  comments  vtdthin 
the  body  of  your  email  message  or 
attach  conunents  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "Attn:  3095-AB08"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  email  message,  contact  the 
Regulation  Comment  Desk  at  301-713- 
7360.  ext.  226. 

This  proposed  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  As  required  by  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  does  not  have  any  federalism 
implications. 

List  of  Subjects  in  36  CFR  Part  1253 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble.  NARA  proposes  to  amend 
part  1253  of  title  36,  Code  of  Federal 
Regulations,  chapter  XII.  as  follows: 

PART  1253— LOCATION  OF  RECORDS 
AND  HOURS  OF  USE 

1.  The  authority  citation  for  part  1253 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a). 

2.  Amend  §  1253.3  by  revising 
paragraphs  (a)  through  (j)  to  read  as 
follows: 

§1253.3    Presidential  LitH-arias. 

***** 

(a)  Herbert  Hoover  Library  is  located 
at  210  Parkside  Dr.,  West  Branch.  lA 
(mailing  address:  PO  Box  488.  West 
Branch.  lA  52358-0488).  The  phone 
number  is  319-643-5301  and  the  fax 
number  is  31&-643-5825.  The  email 
address  is  hoover.Iibraiy®nara.gov. 

(b)  Franklin  D.  Roosevelt  Library  is 
located  at  4079  Albany  Post  Rd..  Hyde 
Park.  NY  12538-1999.  The  phone 
number  is  845-229-8114  and  the  fax 
number  is  845-229-0872.  The  email 
address  is  roosevelt.library@nara.gov. 

(c)  Harry  S.  Truman  Library  is  located 
at  500  W.  US  Hwy  24.  Independence. 
MO  64050-1798.  The  phone  niunber  is 
816-833-1400  and  the  fax  number  is 
816-833-4368.  The  email  address  is 
truman.library@nara.gov. 

(d)  Dwight  D.  Eisenhower  Library  is 
located  at  200  SE  Fourth  Street,  Abilene, 
KS  67410-2900.  The  phone  number  is 
785-263—4751  and  the  fax  number  is 
785-263-4218.  The  email  address  is 
eisenhower.library@nara.gov. 


(e)  John  Fitzgerald  Kennedy  Library  is 
located  at  Coliunbia  Point,  Boston,  MA 
02125-3398.  The  phone  number  is  617- 
929-^500  and  the  fax  number  is  617- 
929-4536.  The  email  address  is 
kennedy.library@nara.gov. 

(f)  Lyndon  Baines  Johnson  Library  is 
located  at  2313  Red  River  St..  Austin. 
TX  78705-5702.  The  phone  number  is 
512-916-5137  and  the  fax  number  is 
512-916-5171.  The  email  address  is 
Johnson  .library@nara.gov. 

(g)  Gerald  R.  Ford  Museum  is  located 
at  303  Pearl  St..  Grand  Rapids,  MI 
49504-5353.  The  phone  niunber  is  616- 
451-9263  and  the  fax  number  is  616- 
451-9570.  The  email  address  is 
ford.museum@nara.gov.  Gerald  R.  Ford 
Library  is  located  at  1000  Beal  Avenue, 
Ann  Arbor.  MI  48109-2114.  The  phone 
number  is  734-741-2218  and  the  fax 
number  is  734-741-2341.  The  email 
address  is  ford.library@nara.gov. 

(h)  Jimmy  Carter  Library  is  located  at 
441  Freedom  Parkway.  Atlanta.  GA 
30307-1498.  The  phone  number  is  404- 
331-3942  and  the  fax  niunber  is  404- 
730-2215.  The  email  address  is 
carter.library@nara.gov. 

(i)  Ronald  Reagan  Library  is  located  at 
40  Presidential  Dr..  Simi  Valley.  CA 
93065-0699.  The  phone  number  is  800- 
410-8354  or  805-522-8444  and  the  fax 
number  is  805-522-9621.  The  email 
address  is  reagan.library@nara.gov. 

(j)  George  Bush  Library  is  located  at 
1000  George  Bush  Drive  West,  College 
Station.  TX  77845.  The  phone  number 
is  979-260-9554  and  the  fax  number  is 
979-260-9557.  The  email  address  is 
bush.library@nara.gov. 

3.  Revise  §  1253.5  to  read  as  follows: 

§  1 253.5    National  Parsonnal  Records 
Canter. 

(a)  Military  Personnel  Records. 
NARA — National  Personnel  Records 
Center — Military  Personnel  Records  is 
located  at  9700  Page  Ave.,  St.  Louis.  MO 
63132-5100.  The  hours  are  7:30  a.m.  to 
3:45  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

(b)  Civilian  Personnel  Records. 

'  NARA — National  Personnel  Records 
Center — Civilian  Personnel  Records  is 
located  at  111  Winnebago  St..  St.  Louis. 
MO  63118-4199.  The  hours  are  7:30 
a.m.  to  3:45  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

4.  Amend  §  1253.6  by  revising 
paragraphs  (a)  through  (f).  and  (h) 
through  (1)  to  read  as  follows: 

§1253.6    R^feorda  Cantars. 

***** 

(a)  NARA— Northeast  Region  (Boston) 
is  located  at  the  Frederick  C.  Murphy 
Federal  Center.  380  Trapelo  Rd.. 
Waltham.  MA  02452-6399.  The  hours 
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are  8  a.m.  to  4:30  p.m.,  Monday  through 
Friday.  The  telephone  number  is  781- 
647-8104. 

(b)  NARA— Northeast  Region 
(Pittsfield,  MA)  is  located  at  10  Conte 
Drive.  Pittsfield,  MA  01201-8230.  The 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday.  The  telephone  number 
is  413-445-6885. 

(c)  NARA— Mid  Atlantic  Region 
(Northeast  Philadelphia)  is  located  at 
14700  Townsend  Rd.,  Philadelphia,  PA 
19154-1096.  The  hours  are  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday.  The 
telephone  number  is  215-671-9027. 

(d)  NARA— Southeast  Region 
(Atlanta)  is  located  at  1557  St.  Joseph 
Ave..  East  Point,  GA  30344-2593.  The 
hours  are  7  a.m.  to  4  p.m.,  Monday 
through  Friday.  The  telephone  number 
is  404-763-7474. 

(e)  NARA— Great  Lakes  Region 
(Dayton)  is  located  at  3150  Springboro 
Rd.,  Dayton,  OH  45439-1883.  The  hours 
are  7  a.m.  to  4:30  p.m.,  Monday  through 
Friday.  The  telephone  number  is  937- 
225-2852. 

(f)  NARA— Great  Lakes  Region 
(Chicago)  is  located  at  7358  S.  Pulaski 
Rd.,  Chicago.  IL  60629-5898.  The  hours 
are  8  a.m.  to  4:30  p.m.,  Monday  through 
Friday.  The  telephone  nimiber  is  773- 
581-7816. 
***** 

(h)  NARA— Central  Plains  Region 
(Lee's  Summit,  MO)  is  located  at  200 
Space  Center  Drive,  Lee's  Summit,  MO 
64064-1182.  The  hours  are  8  a.m.  to  4 
p.m.,  Monday  through  Friday.  The 
telephone  number  is  81&-823-6272. 

(i)  NARA— Southwest  Region  (Fort 
Worth)  is  located  at  501  West  Felix  St., 
Bldg.  1,  Fort  Worth,  TX  (mailing 
address:  P.O.  Box  6216,  Fort  Worth,  TX 
76115-0216).  The  hours  are  8  a.m.  to 
2:00  p.m.,  Monday  through  Friday.  The 
telephone  number  is  817-334-5515. 

(j)  NARA— Rocky  Mountain  Region 
(Denver)  is  located  at  Building  48, 
Denver  Federal  Center,  West  6th  Ave. 
and  Kipling  Street,  Denver.  CO  (mailing 
address:  PO  Box  25307.  Denver.  CO 
80225-0307).  The  hours  are  7:30  a.m.  to 
4  p.m.,  Monday  through  Friday.  The 
telephone  number  is  303-236-0804. 

(k)  NARA— Pacific  Region  (San 
Francisco)  is  located  at  1000 
Commodore  Dr.,  San  Bruno,  CA  94066- 
2350.  The  hours  are  7:30  a.m.  to  4  p.m., 
Monday  through  Friday.  The  telephone 
niunber  is  650-876-9001. 

(1)  NARA— Pacific  Region  (Laguna 
Niguel.  CA)  is  located  at  24000  Avila 
Rd..  1st  Floor  East  Entrance,  Laguna 
Niguel,  CA  (mailing  address:  PO  Box 
6719,  Uguna  Niguel.  CA  92607-6719). 
The  hours  are  8  a.m.  to  4:30  p.m., 


Monday  through  Friday.  The  telephone 
number  is  949-360-2626. 

***** 

5.  Amend  §  1253.7  by  revising 
paragraphs  (b),  (d),  (g),  (h),  and  (i)  to 
read  as  follows: 

§1253.7    Regional  Archives. 

***** 

(b)  NARA— Northeast  Region 
(Pittsfield,  MA)  is  located  at  10  Conte 
Drive,  Pittsfield,  MA  01201-8230.  The 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday.  The  telephone  number 
is  413-445-6885. 
***** 

(d)  NARA— Mid  Atlantic  Region 
(Center  City  Philadelphia)  is  located  at 
900  Market  St.  Philadelphia,  PA  19107- 
4292.  The  hours  are  8  a.m.  to  5  p.m., 
Monday  through  Friday.  The  telephone 
number  is  215-597-3000. 
***** 

(g)  NARA— Central  Plains  Region 
(Kansas  City)  is  located  at  2312  E. 
Bannister  Rd.,  Kansas  City,  MO  64 131- 
3060.  The  hours  are  7:30  a.m.  to  4  p.m., 
Monday  through  Friday.  The  telephone 
number  is  816-926-6920. 

(h)  NARA— Southwest  Region  (Fort 
Worth)  is  located  at  501  West  Felix  St., 
Bldg.  1,  Dock  1,  Fort  Worth,  TX  (mailing 
address:  P.O.  Box  6216,  Fort  Worth,  TX, 
76115-0216).  The  hours  are  6:30  a.m.  to 
4  p.m.,  Monday  through  Friday.  The 
telephone  number  is  817-334-5525. 

(i)  NARA— Rocky  Mountain  Region 
(Denver)  Textual  Research  room  is 
located  at  Building  48,  Denver  Federal 
Center,  West  6th  Ave.  and  Kipling 
Street,  Denver,  CO.  The  Microfilm 
Research  room  is  located  at  Building  46, 
Denver  Federal  Center,  West  6th  Ave. 
and  Kipling  Street,  Denver,  CO.  (The 
mailing  address:  PO  Box  25307,  Denver, 
CO  80225-0307).  The  hours  are  7:30 
a.m.  to  3:45  p.m.,  Monday  through 
Friday.  The  telephone  number  is  303- 
236-0817. 
***** 

6.  Add  §  1253.8  to  read  as  follows: 

§  1 253.8    Are  NARA  research  room 
facilities  closed  on  Federal  holidays? 

(a)  NARA  research  room  facilities  are 
closed  on  all  Federal  holidays. 

(b)  When  a  Federal  holiday  is  on  a 
Saturday  but  the  official  observance  is 
on  the  preceding  Friday,  the  research 
rooms  that  are  normally  open  on 
Saturday  will  be  closed  on  the  Saturday 
as  well  as  the  Friday. 

Dated:  April  5.  2002. 
John  W.  Carlin. 
Archivist  of  the  United  States. 
|FR  Doc.  02-9018  Filed  4-12-02;  8:45  ami 
asjjNG  cooe  7sis-oi-u 


UBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 
[Docket  No.  RM  2002-1  A] 

Notice  and  Recordlteeping  for  Use  of 
Sound  Recordings  Under  Statutory 
License 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Announcement  of  public 

roundtable. 


summary:  The  United  States  Copyright 
Office  announces  a  public  roundtable 
discussion  concerning  issues  raised  in 
the  course  of  an  ongoing  rulemaking 
proceeding  to  adopt  requirements  for 
giving  copyright  ovsmers  reasonable 
notice  of  the  use  of  their  works  for 
sound  recordings  under  the  section  114 
and  112  statutory  licenses  and  for  how 
records  of  such  use  shall  be  kept  and 
made  available  to  copyright  owners. 
This  document  invites  participation  in 
the  roundtable  intended  to  elicit  more 
specific  information  on  areas  identified 
in  this  document  which  are  related 
solely  to  the  subjects  identified  in  the 
ongoing  rulemaking  and  not  to  any 
other  issue  that  may  be  part  of  a 
different  proceeding. 
DATES:  The  roxmdtable  discussion  will 
be  held  on  Friday,  May  10,  2002. 
beginning  at  9  a.m.  and  continuing  until 
5  p.m.  at  the  address  listed  below. 
Requests  to  participate  or  to  attend  the 
roundtable  discussion  must  be 
submitted  by  close  of  business  on 
Monday  May  6,  2002. 
ADDRESSES:  The  roundtable  discussion 
will  take  place  in  LM620  (Dining  Room 
A),  James  Madison  Memorial  Building, 
First  and  Independence  Avenue,  SE, 
Washington  DC.  Requests  to  participate 
or  attend  must  be  made  by  e-mail  to 
114roundtable@loc.gov  or  by  fax  to 
(202)  252-3423.  See  SUPPLEMENTARY 
INFORMATION  for  other  information 
regarding  filing  of  the  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  meeting  or  the 
filing  of  such  requests  for  participation 
or  attendance  should  be  addressed  to 
either  William  J.  Roberts  Jr.,  or  Susan  N. 
Grimes  at  Telephone  (202)  707-8380  or 
Telefax  (202)  252-3423. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Digital  Millennium  Copyright  Act 
("DMCA").  Pub.  L.  No.  105-304. 112 
Stat.  2860  (1998).  amended  the  statutory 
license  in  section  114  of  the  Copyright 
Act  for  the  public  performance  of  sound 


Federal  Register / Vol.  67,  No.  72 /Monday,  April  15,  2002 / Proposed  Rules  18149 


recordings  via  digital  audio 
transmission,  and  established  a  new 
statutory  license  under  section  112  of 
the  Copyright  Act  for  the  making  of 
ephemeral  copies  of  sound  recordings. 
The  DMCA  also  directed  the  Copyright 
Office  to  establish  regulations  that 
require  digital  audio  services  eligible  for 
the  amended  section  114  license  and  the 
new  section  112  license  to  give 
copyright  owners  of  soxmd  recordings 
reasonable  notice  of  the  use  of  their 
works  and  to  maintain  records  of  use 
and  make  them  available  to  copyright 
owners.  See  17  U.S.C.  112(e)(4)  and 
114(f)(4)(A).  On  February  7,  2002.  the 
Office  published  a  Notice  in  the  Federal 
Register  proposing  such  regulations  and 
sought  public  comment.  Following 
publication  of  this  notice,  the  Office 
extended  the  original  comment  period 
to  April  5,  2002,  and  the  reply  period 
to  April  26.  2002. 

Roundtable  Discussion 

The  Copyright  Office  has  reviewed 
the  comments  received  to  this  point  and 
is  aware  that  the  proposed  notice  and 
recordkeeping  provisions  are 
contentious.  It  is  oiu  desire  to  adopt 
regulations  that  provide  sufficient 
notification  and  information  to 
copyright  owners  of  the  use  of  their 
sound  recordings  yet  are  not  unduly 
burdensome  on  those  making  use  of  the 
statutory  licenses.  To  promote  the 
adoption  of  such  regulations,  the  Office 
is  holding  a  public  roundtable 
discussion  on  May  10,  2002,  to  discuss 
the  proposed  regulations  and  the 
comments  we  have  received.  Those 
interested  in  participating  in  the 
roxmdtable  must  notify  the  Office  in  a 
written  request  sent  by  fax  or  e-mail  to 
the  addresses  given  above  and  this 
request  must  contain  the  following 
elements:  (1)  The  name  of  the  person 
desiring  to  participate,  (2)  the 
oiganization  or  organizations 
represented  by  that  person,  if  any:  (3) 
contact  information  (address,  telephone, 
fax,  and  e-mail);  and  (4)  information  on 
the  specific  focus  or  intent  of  the 
participant  (or  his  or  her  organization) 
and  any  questions  or  issues  the 
participant  would  like  to  raise. 
Submission  of  such  requests  by  regular 
mail  will  not  be  effective.  While 
registration  in  a  public  forum  would  not 
otherwise  be  required,  seating  is  limited 
and  will  be  available  first  to  persons 
who  have  submitted  requests  to 
participate  or  attend.  Remaining  seats 
will  be  available  on  a  first-come,  first- 
served  basis.  As  discussed  earlier,  the 
Office  is  in  the  middle  of  an  ongoing 
rulemaking  proceeding  and  has  already 
received  initial  conunents;  it  will 
receive  reply  comments  on  April  26, 


2002.  No  vmtten  conunent  is  required 
as  a  prerequisite  to  participation.  What 
is  required  is  a  request  for  participation 
that  contains  identified  information. 
Persons  desiring  merely  to  attend  but 
not  actively  participate  in  the 
discussions  should  so  indicate  in  the 
request  and  need  not  give  any 
information  on  questions  or  issues. 
The  Copyright  Office  encourages 
participation  by  all  those  affected  by  the 
proposed  regulations.  The  Office  is 
especially  interested  in  the  views  of 
small  businesses  engaged  in  webcasting 
as  well  as  individuals  and  small 
businesses  who  are  copyright  owners  of 
sound  recordings,  and  in  details  relating 
to  the  benefits,  costs  and  burdens 
associated  with  the  published  notice 
and  recordkeeping  proposal  and  of 
alternatives  to  that  proposal.  The  Office 
encourages  those  who  would  like  to 
participate  to  review  the  comments 
already  submitted  in  this  proceeding. 
Those  comments  may  be  found  on  our 
website  at  http://www.loc.gov/ 
copyright/carp/ 1 1 4/comments.html. 
The  Office  also  encoiuages  those  with 
common  interests  and  views  to  select 
one  spokesperson. 

Dated:  April  11.2002. 
Marilyn  ).  Kretsinger, 
Assistant  Genera!  Counsel. 
[FR  Doc.  02-9207  Filed  4-12-02;  8:45  am] 
BILUNG  CODE  1410-30-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  52 
[IL207-1b;  FRL-7160-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  proposes  to  approve  new 
emissions  tests  averaging  provisions  for 
the  state  of  Illinois.  The  Illinois 
Enviromnental  Protection  Agency 
(lEPA)  submitted  the  provisions  on 
October  9,  2001  as  a  requested  revision 
to  the  Illinois  State  Implementation  Plan 
(SIP).  The  new  provisions  provide  that 
when  conducting  a  compliance  test,  a 
source  is  considered  in  compliance  with 
the  relevant  standard  if  the  average  of  3 
emissions  test  nms  is  at  or  below  the 
level  specified  in  the  emissions 
standard. 

DATES:  EPA  must  receive  wrritten 
conunents  on  this  proposed  rule  by  May 
15,  2002. 


ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regvdation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,^  Illinois  60604. 

You  may  inspect  copies  of  the  State 
submittal  and  EPA's  analysis  of  it  at: 

Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Enviroiunental  Protection  Agency, 
Region  5,77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Pohlman,  Environmental 
Acientist,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  (312)  886-3299. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we",  "us",  or  "oiu"  are  used  we  mean 
EPA. 

Table  of  Contents 

I.  What  action  Is  EPA  Taking  today? 

II.  Where  can  I  find  more  information  about 

this  proposal  and  the  corresponding 
direct  final  rule? 

L  What  Action  Is  EPA  Taking  Today? 

We  are  proposing  to  approve  new 
emissions  tests  averaging  provisions  for 
the  state  of  lUinois.  The  lEPA  submitted 
the  provisions  on  October  9,  2001  as  a 
requested  revision  to  the  Illinois  SIP. 
The  new  provisions  provide  that  when 
conducting  a  compliance  test,  a  source 
is  considered  in  compliance  with  the 
relevant  standard  if  the  average  of  3 
emissions  test  runs  is  at  or  below  the 
level  specified  in  the  emissions 
standard. 

The  emissions  tests  averaging 
provisions  only  apply  to  units  that 
produce  a  consistent  pattern  of 
emissions.  The  emissions  tests 
averaging  provisions  may  not  be  used 
for  determining  the  compliance  status  of 
emissions  units  that  are  subject  to 
Sections  111  (Standards  of  Performance 
for  New  Stationary  Sources)  and  112 
(Hazardous  Air  Pollutants)  of  the  Clean 
Air  Act  or  for  luiits  that  are  being  tested 
for  emissions  generated  by  hazardous 
waste  or  municipal  waste. 

n.  Where  Can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 
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Dated:  March  7,  2002. 
David  A.  Ullrich. 

Acting  Regional  Administrator,  Region  5. 
IFR  Doc.  02-8949  Filed  4-12-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0019;  FRL-6834-11 
RIN  2070-AB17 

Acephate,  Amitraz.  Cart>aryl. 
Chlorpyrlfoa,  Cryollta,  et  al.;  Propoaad 
Revocatkxi  of  Tolerances 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule.      


SUMMARY:  This  document  proposes  to 
revoke  certain  tolerances  for  residues  of 
the  pesticides  acephate.  amitraz. 
carbaryl.  chlorpyrifos,  cryolite, 
disulfoton.  ethalfluralin.  ethion. 
ethoprop.  fenthion.  fluvalinate. 
methamidophos.  metribuzin.  oxamyl. 
phorate.  phosalone.  phosmet. 
pirimiphos-raethyl,  profenofos, 
propiconazole.  tetrachlorvinphos, 
thiram.  and  tribufos  because  these 
specific  tolerances  are  either  no  longer 
needed  or  are  associated  with  food  uses 
that  are  no  longer  current  or  registered 
in  the  United  States.  The  regulatory 
actions  proposed  in  this  document  are 
part  of  the  Agency's  reregistration 
program  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  and  the  tolerance  reassessment 
requirements  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA)  section 
408{q).  as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1996.  By  law. 
EPA  is  required  by  August  2002  to 
reassess  66%  of  the  tolerances  in 
existence  on  August  2. 1996.  or  about 
6,400  tolerances.  The  regulatory  actions 
in  this  document  pertain  to  the 
proposed  revocation  of  153  tolerances. 
Because  seven  tolerances  were 
previously  reassessed.  146  tolerances 
would  be  counted  as  reassessed.  Also. 
EPA  is  announcing  that  six  goat  and 
sheep  tolerances  at  0  ppm  for  amitraz 
are  considered  to  be  reassessed. 
Therefore,  a  total  of  152  tolerance 
reassessments  would  be  counted  among 
tolerance/exemption  reassessments 
made  toward  the  August  2002  review 
deadline. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-2002-0019.  must 
be  received  on  or  before  June  14.  2002. 
ADDRESSES:  C     ments  may  be 
submitted  by  mail,  electronically,  or  in 


person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPlfMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
OPP-2002-0019  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  Nevola.  Special  Review 
and  Reregistration  Division  (7508C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.  NW..  Washington. 
DC  20460;  telephone  number:  (703) 
308-8037;  e-mail  address: 
nevola.joseph@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
Codes 

Fxamptesof 
Potentially 
Affected  Enti- 
ties 

Industry 

111 
112 
311 
32532 

Crop  produc- 
tion 

Animal  pro- 
duction 

Food  manu- 
facturing 

Pesticide 
manufac- 
turing 

This  listing  is  not  intended  to  b« 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  aiFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docxmient,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  firom 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 


"Laws  and  Regulations.  "  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.html,a 
beta  site  currently  imder  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nimiber 
OPP-2002-0019.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  docimients. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy..  Arlington.  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  OPP-2002-0019  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
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Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  nimiber  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described  in 
this  unit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  use 
of  special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCU  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-2002-0019.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

JDo  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  recbrd  without  prior 
notice.  U  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/ or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 


8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

F.  What  Can  I  Do  if  I  Wish  the  Agency 
to  Maintain  a  Tolerance  that  the  Agency 
Proposes  to  Revoke? 

This  proposed  rule  provides  a 
comment  period  of  60  days  for  any 
person  to  state  an  interest  in  retaining 
a  tolerance  proposed  for  revocation.  If 
EPA  receives  a  comment  within  the  60- 
day  period  to  that  effect,  EPA  will  not 
proceed  to  revoke  the  tolerance 
inunediately.  However,  EPA  will  take 
steps  to  ensure  the  submission  of  any 
needed  supporting  data  and  will  issue 
an  order  in  the  Federal  Register  under 
FFDCA  section  408(f)  if  needed.  The 
order  would  specify  data  needed  and 
the  time  frames  for  its  submission,  and 
would  require  that  within  90  days  some 
person  or  persons  notify  EPA  that  they 
will  submit  the  data.  If  the  data  are  not 
submitted  as  required  in  the  order,  EPA 
will  take  appropriate  action  under 
FFDCA. 

EPA  issues  a  final  rule  after 
considering  comments  that  are 
submitted  in  response  to  this  proposed 
rule.  In  addition  to  submitting 
comments  in  response  to  this  proposal, 
you  may  also  submit  an  objection  at  the 
time  of  the  final  rule.  If  you  fail  to  file 
an  objection  to  the  final  rule  within  the 
time  period  specified,  you  will  have 
waived  the  right  to  raise  any  issues 
resolved  in  the  final  rule.  After  the 
specified  time,  issues  resolved  in  the 
final  rule  caimot  be  raised  again,  in  any 
subsequent  proceedings. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  proposing  to  revoke  certain 
tolerances  for  residues  of  the  pesticides 
acephate,  amitraz,  carbaryl, 
chlorpyrifos,  cryolite,  disulfoton, 
ethalfluralin,  ethion.  ethoprop.  fenthion. 
fluvalinate,  methamidophos, 
metribuzin,  oxamyl,  phorate,  phosalone, 
phosmet,  pirimiphos-methyl, 
profenofos,  propiconazole, 
tetrachlorvinphos,  thiram,  and  tribufos 
because  these  specific  tolerances 
correspond  to  uses  no  longer  current  or 
registered  under  FIFRA  in  the  United 
States.  It  is  EPA's  general  practice  to 
propose  revocation  of  those  tolerances 
for  residues  of  pesticide  active 
ingredients  on  crop  uses  for  which  there 
are  no  active  registrations  imder  FIFRA, 
unless  any  person  in  comments  on  the 
proposal  indicates  a  need  for  the 


tolerance  to  cover  residues  in  or  on 
imported  commodities  or  domestic 
commodities  legally  treated.  Also,  some 
of  the  proposed  revocations  in  this 
document  are  in  accordance  with  the 
recommendations  made  during  the 
Reregistration  Eligibility  Decision 
(RED),  Interim  Reregistration  Eligibility 
Decision  (IRED),  or  Report  on  FQPA 
Tolerance  Reassessment  Progress 
(TRED)  process  and  for  which 
documents  are  available  in  the  OPP 
Public  Regulatory  Docket  under  the 
appropriate  control  number.  Also,  RED, 
IRED,  or  TRED  documents  are  available 
as  described  in  Unit  II.B. 

In  addition,  EPA  plans  to  update 
tolerance  commodity  terminology  to 
conform  to  current  Agency  practice  and 
expects  to  revise  commodity 
terminology  for  all  tolerances  foimd 
within  40  CFR  Part  180  in  other  futiue 
Federal  Register  publications,  the  first 
of  which  may  be  published  soon  after 
this  proposed  rule.  Therefore,  some  or 
all  of  the  commodity  terminology 
revisions  described  in  this  proposed 
rule  may  be  addressed  in  the  Federal 
Register  before  a  final  rule  for  this 
proposal  is  published  in  the  Federal 
Register. 

1.  Acephate.  On  September  28,  2001. 
EPA  issued  an  IRED  for  acephate  which 
reconunended  that  certain  tolerances 
should  be  revoked  (docket  control 
numbers  OPP-34164  and  OPP-34164B). 
Previously,  on  April  17. 1998  (63  FR 
19254)  (FRL-5782-6).  July  8.  1998  (63 
FR  36897)  (FRL-5797-1).  July  22, 1998 
(63  FR  39287)  (FRL-5799-9),  and 
January  27, 1999  (64  FR  4099)  (FRL- 
6051-8),  EPA  published  notices  in  the 
Federal  Register  under  section  6(f)(1)  of 
FIFRA  announcing  its  receipt  of 
requests  from  registrants  to  cancel  or 
amend  certain  product  registrations  and 
delete  certain  acephate  uses,  including 
the  grass  pasture  and  rangeland  use  for 
acephate.  EPA  approved  the  registrants' 
requests  for  voluntary  cancellation  of 
those  specific  produQt  registrations  and 
deletion  of  certain  uses,  including  the 
use  for  grass  (pasture  and  rangeland), 
and  allowed  a  period  of  18  months  (in 
the  1998  notices)  and  12  months  (in  the 
1999  notice)  for  registrants  to  sell  and 
distribute  those  specific  existing  stocks 
affected.  The  Agency  believes  that  end 
users  had  sufficient  time  (at  least  18 
months  beyond  the  endpoint  for  sale 
and  distribution  by  registrants)  to 
exhaust  those  existing  stocks  and  for 
treated  commodities  to  have  cleared  the 
channels  of  trade.  Therefore,  EPA  is 
proposing  to  revoke  the  tolerances  in  40 
CFR  180.108  for  combined  residues  of 
acephate  and  its  cholinesterase- 
inhibiting  metabolite  0,S- 
dimethylphosphura-midothioate  in  or 
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on  grass  (pasture  and  range)  and  grass 
hay  because  no  active  registrations  exist 
which  cover  those  commodities. 

2.  Amitraz.  Prior  to  enactment  of  the 
FQPA  in  August  1996.  EPA  issued  a 
RED  for  amitraz,  approved  in  March 
1995,  which  identified  uses  not  being 
supported  and  recommended  revocation 
of  the  tolerances  for  apples;  horses,  fat; 
horses,  mbyp;  and  horses,  meat.  Apple 
and  horse  commodity  tolerances  are 
currenUy  codified  in  40  CFR  180.287  at 
0  ppm;  i.e..  no  finite  tolerance  is 
established  for  apple  and  horse 
commodities  for  amitraz.  There  is 
currently  no  registered  use  of  amitraz  on 
apples  or  horse  commodities  and  those 
commodities  are  not  identified  as 
registered  uses  for  amitraz  in  the  1995 
RED  or  in  the  Product  and  Residue 
Chemistry  Chapter,  completed  on 
September  17, 1993.  The  historical 
regulatory  file  for  amitraz  does  not  show 
any  registered  products  that  were 
associated  with  either  apple  or  horse 
commodity  uses;  i.e..  no  product 
cancellations  or  use  deletions  from 
labels  were  completed  or  need  to  be 
completed.  Because  the  tolerances  are 
no  longer  needed,  the  Agency  is 
proposing  to  revoke  the  tolerances  in  40 
CFR  180.287  for  residues  of  amitraz  and 
its  metabolites  in  or  on  apples;  horses, 
fat;  horses,  mbyp;  and  horses,  meat.  EPA 
believes  that  sufficient  time  has  passed 
for  the  possiblity  of  any  stocks  to  have 
been  exhausted  and  for  the  possibility  of 
any  treated  commodities  to  have  cleared 
chaimels  of  trade. 

Also,  according  to  the  1993  Product 
and  Residue  Chemistry  Chapter  and 
1995  RED,  the  Agency  had  received  a 
petition  to  accommodate  dermal  use  of 
amitraz  that  was  pending  in  regard  to 
revision  in  the  levels  of  established  goat 
and  sheep  tolerances  at  0  ppm  in  40 
CFR  180.287.  Currently,  those  six 
tolerances  for  goats,  fat;  goats,  mbyp; 
goats,  meat;  sheep,  fat;  sheep,  mbyp; 
and  sheep,  meat  are  at  0  ppm.  EPA  has 
been  able  to  identify  no  past  or  current 
registrations  of  amitraz  for  use  on  goat 
or  sheep  commodities.  However,  due  to 
the  pending  petition,  EPA  is  not 
proposing  revocation  of  those  six 
tolerances  at  this  time.  EPA  believes 
that  there  is  no  risk  of  exposure  to 
amitraz  under  these  tolerances  because 
the  tolerance  permits  no  amoimt  of  the 
pesticide  chemical  to  remain  on  the  raw 
agricultural  commodity  when  it  is 
offered  for  shipment:  and  therefore,  the 
tolerances  present  a  reasonable  certainty 
of  no  harm  to  human  health.  In 
accordance  with  FQPA,  the  Agency 
considers  those  six  goat  and  sheep 
tolerances  at  0  ppm  to  be  reassessed. 

In  addition,  tJie  Agency  is  proposing 
to  revise  commodity  terminology  in  40 


CFR  180.287  to  conform  to  current 
Agency  practice  as  follows:  "beeswax" 
to  "honeycomb"  and  "hops,  dried"  to 
"hop.  dried  cones. 

33.  Carbaryl.  In  the  U.S.,  there  are  no 
current  uses  of  the  insecticide  carbaryl 
in  or  on  cotton,  forage;  barley;  oats;  or 
rye.  The  Agency  approved  the 
registrant's  requests  for  voluntary 
amendment  of  various  carbaryl  product 
labels  to  delete  use  on  oats  and  rye  in 
1996,  barley  in  1997,  and  cotton  forage 
in  1999.  Therefore,  EPA  is  proposing  to 
revoke  the  tolerances  in  40  CFR  180.169 
for  residues  of  carbaryl,  including  its 
hydrolysis  product  1-naphthol, 
calculated  as  1-naphthyl  N- 
methylcarbamate  in  or  on  barley,  grain: 
barley,  green  fodder;  barley,  straw; 
cotton,  forage;  oats,  fodder,  green;  oats, 
grain;  oats,  straw;  rye,  fodder,  green;  rye. 
grain;  and  rye.  straw.  The  Agency 
believes  that  sufficient  time  has  passed 
for  stocks  to  have  been  exhausted  and 
for  treated  commodities  to  have  cleared 
channels  of  trade. 

4.  Chlorpyrifos.  Because  beans,  lima, 
forage;  beans,  snap,  forage;  sorghum 
milling  fractions  (sorghum  flour  is  used 
exclusively  in  the  U.S.  as  a  component 
for  drywall,  not  as  either  a  human  or 
animal  feed  item);  bean,  forage;  and  pea 
forage  are  no  longer  considered  to  be 
significant  feed  items;  the  tolerances  are 
no  longer  needed.  Therefore.  EPA  is 
proposing  to  revoke  the  tolerances  in  40 
CFR  180.342(a)(1)  for  beans,  lima, 
forage;  beans,  snap,  forage;  and  sorghum 
milling  fractions  and  in  40  CFR 
180.342(a)(2)  for  bean,  forage  and  pea 

forage. 

On  September  28,  2001,  EPA  issued 
an  IRED  for  chlorpyrifos  which 
recommended  that  certain  tolerances 
should  be  revoked  (docket  control 
numbers  OPP-34203  and  OPP-34203C). 
In  response  to  the  chlorpyrifos  IRED,  the 
Interregional  Research  Project  No.  4  (IR- 
4)  Center  for  Minor  Crop  Pest 
Management  notified  the  Agency  that 
they  are  supporting  and  developing  data 
for  chlorpyrifos  tolerances  for 
blueberries  in  40  CFR  180.342(a)(1). 
leeks  in  40  CFR  180.342(c)(1),  and 
cherimoya,  feijoa  (pineapple  guava),  and 
sapote  in  40  CFR  180.342(c)(2). 
Therefore,  those  tolerances  will  not  be 
proposed  for  revocation  at  this  time. 

The  historical  regulatory  file  for 
chlorpyrifos  does  not  identify  registered 
products  that  were  associated  with  uses 
on  caneberries,  dates,  mushrooms,  seed 
and  pod  vegetables,  and  sugarcane;  i.e., 
no  product  cancellations  or  use 
deletions  from  labels  need  to  be 
completed.  EPA  believes  these  uses 
were  canceled  years  ago  and  sufficient 
time  has  passed  for  stocks  to  have  been 
exhausted  and  for  treated  commodities 


to  have  cleared  the  chaimels  of  trade. 
Because  there  are  currently  no  current 
registered  uses  for  combined  residues  of 
chlorpyrifos  and  its  metabolite  3,5,6- 
trichloro-2-pyridinol  on  dates, 
mushrooms,  and  seed  and  pod 
vegetables;  and  for  residues  of 
chlorpyrifos  on  caneberries  and 
sugarcane,  EPA  is  proposing  to  revoke  . 
the  tolerances  for  mushrooms  and  seed 
and  pod  vegetables  in  40  CFR 
180.342(a)(1),  caneberries  and  sugarcane 
in  40  CFR  180.342(a)(2).  and  dates  in 
180.342(c)(1). 

In  addition,  the  Agency  is  proposing 
to  revise  commodity  terminology  to 
conform  to  current  Agency  practice  as 
follows:  in  40  CFR  180.342(a)(1)  "beans, 
lima"  to  "bean,  lima"  "beans,  snap"  to 
"bean,  snap,  succulent":  "beets,  sugar, 
molasses"  to  "beet,  sugar,  molasses"; 
"onions  (dry  bulb)"  to  "onion,  dry 
bulb";  "peppers"  to  "pepper," 
"sorghum,  fodder"  to  "sorghum,  grain, 
stover,"  "sorghimi,  grain"  to  "sorghum, 
grain,  grain";  "sunflower,  seeds"  to 
"sunflower,  seed";  in  40  CFR 
180.342(a)(2)  "nectarines"  to 
"nectarine";  "peaches"  to  "peach"; 
"strawberries"  to  "strawberry";  "sweet 
potatoes"  to  "sweet  potato";  and  in  40 
CFR  180.342(c)(1)  "grapes"  to  "grape": 
and  "leeks"  to  "leek." 

5.  Cryolite.  The  registrant(s)  of 
cryolite  requested  volimtary 
cancellation  for  use  on  beets,  radishes, 
rutabagas,  and  turnips.  Rutabagas  were 
removed  from  cryolite  labels  prior  to 
1988.  Beets  were  removed  from  cryolite 
labels  in  1988.  Radishes  and  turnips 
were  removed  fi-om  cryolite  labels  in 
1996.  In  Jime  1996,  the  cryolite  RED 
recommended  that  the  tolerances  for 
beets,  roots:  radish,  roots,  rutabaga, 
roots;  and  turnip,  roots  be  revoked 
because  the  registrant  intended  to 
request  voluntary  cancellation.  On 
September  25, 1996  (61  FR  50294) 
(FRL-5394-2),  a  FIFRA  section  6(f)(1) 
notice  of  receipt  of  a  request  to 
volimtarily  delete  radish  and  turnip 
uses  firom  cryolite  registrations  was 
published  in  the  Federal  Register,  with 
a  use  deletion  date  of  December  24, 
1996.  Accordingly,  the  Agency  is 
proposing  to  revoke  tolerances  in  40 
CFR  180.145  for  residues  of  fluorine 
compounds  cryolite  and  synthetic 
cryolite  (sodiimi  aluminum  fluoride)  in 
or  on  beets,  roots:  radish,  roots; 
rutabaga,  roots;  and  txunip,  roots.  EPA 
believes  that  sufficient  time  has  passed 
for  stocks  to  have  been  exhausted  and 
for  treated  commodities  to  have  cleared 
the  channels  of  trade. 

6.  Disulfoton.  On  June  4, 1997  (62  FR 
30578)  (FRL-5715-8).  EPA  published  a 
notice  in  the  Federal  Register  under 
section  6(f)(1)  of  FIFRA  announcing  its 
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receipt  of  requests  for  amendments  to 
delete  disulfoton  uses  for  pineapples, 
rice,  and  sugar  beets.  EPA  approved  the 
request,  effective  December  1. 1997,  and 
allowed  the  registrants  to  sell  or 
distribute  products  under  the  previously 
approved  labeling  for  18  months  (Jime 
1. 1999).  More  than  2*  years  has  passed, 
which  the  Agency  believes  to  be 
sufficient  time  for  exhaustion  of  those 
stocks  and  for  treated  commodities  to 
have  cleared  channels  of  trade.  Because 
no  active  registrations  exist  for  use  of 
disulfoton  in  or  on  those  commodities, 
EPA  is  proposing  to  revoke  the 
tolerances  in  40  CFR  180.183(a)(1)  for 
residues  of  disulfoton  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  beets,  sugar,  roots;  beets,  sugar, 
tops;  pineapples;  rice;  and  rice,  straw; 
and  the  tolerances  in  40  CFR 
180483(a)(2)  for  residues  of  disulfoton. 
calculated  as  demeton,  in  dehydrated 
sugar  beet  pulp  and  in  pineapple  bran. 

The  commodity  "beans,  vines"  is  no 
longer  considered  to  be  a  significant 
animal  feed  item  and  the  tolerance  is  no 
longer  needed.  Therefore,  EPA  is 
proposing  to  revoke  the  tolerance  for 
beans,  vines  in  40  CFR  180.183. 

On  February  7,  2001  (66  FR  9317) 
(FRLr-6  765-9).  EPA  published  a  notice 
in  the  Federal  Register  under  section 
6(f)(1)  of  FIFRA  announcing  its  receipt 
of  requests  for  amendments  to  delete 
disulfoton  uses  for  com,  oats,  and 
pecans.  EPA  approved  the  request, 
effective  March  9,  2001,  and  allowed  the 
registrants  to  sell  or  distribute  product 
under  the  previously  approved  labeling 
for  18  months  (ending  September  9, 
2002).  EPA  believes  that  those  stocks 
should  be  exhausted  within  12  months 
of  that  date  (September  9,  2003). 
Because  no  active  registrations  exist  for 
the  use  of  disulfoton  in  or  on  those 
commodities,  EPA  is  proposing  to 
revoke  the  tolerances  in  40  CFR 
180.183(a)(1)  for  the  combined  residues 
of  disulfoton  and  its  cholinesterase- 
inhibiting  metabolites,  calciilated  as 
demeton,  in  or  on  com,  field,  fodder; 
com,  field,  forage:  com,  grain;  com, 
pop;  com,  pop,  fodder;  com,  pop, 
forage:  com,  sweet,  fodder;  com,  sweet, 
forage:  com,  sweet,  grain  (K+CWHR); 
oats,  fodder,  green:  oats,  grain;  oats, 
straw:  cmd  pecans  with  an  expiration, 
revocation  date  of  December  9,  2003. 
The  Agency  believes  that  this  revocation 
date  permits  users  to  exhaust  stocks  and 
allows  sufficient  time  for  passage  of 
treated  commodities  through  the 
channels  of  trade. 

In  addition,  EPA  is  proposing  to 
revise  commodity  terminology  in  40 
CFR  180.183(a)  to  conform  to  current 
Agency  practice  as  follows:  "beans,  dry" 
to  "bean,  dry:"  "beans,  lima"  to  "bean. 


lima":  "coffee  beans"  to  "coffee,  bean"; 
"com,  field,  fodder"  to  "com,  field, 
stover";  "com,  pop,  fodder"  to  "com, 
pop,  stover":  "com,  sweet,  fodder"  to 
"com,  sweet,  stover":  "cottonseed"  to 
"cotton,  undelinted  seed";  "hops"  to 
"hop,  dried  cones";  "oats,  grain"  to 
"oat,  grain";  "oats,  straw"  to  "oat, 
straw";  "peanuts"  to  "peanut":  "peas" 
to  "pea";  "peas,  vines"  to  "pea,  field, 
vines";  "pecans"  to  "pecan":  "peppers" 
to  "pepper":  "potatoes"  to  "potato"; 
"sorghum,  fodder"  to  "sorghum,  grain, 
stover";  "sorghum,  forage"  to  "sorghum, 
forage,  forage;"  "sorghum,  grain"  to 
"sorghum,  grain,  grain";  "soybeans"  to 
"soybean":  "soybeans,  forage"  to 
"soybean,  forage";  "soybeans,  hay"  to 
"soybean,  hay";  "tomatoes"  to 
"tomato":  and  "wheat,  fodder,  green"  to 
"wheat,  hay." 

7.  Ethalflumlin.  When  EPA 
establishes  tolerances  for  residues  in  or 
on  raw  agricultural  commodities, 
consideration  must  be  given  to  the 
possible  residues  of  those  pesticides  in 
meat,  milk,  poultry,  and/ or  eggs 
produced  by  animals  that  are  fed 
agricultural  products  (for  example,  grain 
or  hay)  containing  pesticide  residues  (40 
CFR  180.6).  When  considering  this 
possibility,  EPA  can  conclude  that:  (1) 
Finite  residues  will  exist  in  meat,  milk, 
poultry,  and/or  eggs;  (2)  there  is  a 
reasonable  expectation  that  finite 
residues  will  exist;  or  (3)  there  is  a 
reasonable  expectation  that  finite 
residues  will  not  exist.  In  1994,  the 
ethalfluralin  RED  recommended 
revocation  for  egg,  milk,  fat,  meat,  and 
meat  byproduct  tolerances  based  on 
animal  metabolism  data  (submitted 
since  the  time  that  the  tolerances  were 
originally  established)  fi-om  which  EPA 
concluded  that  there  is  no  reasonable 
expectation  of  finite  residues  for  meat, 
fat,  and  meat  bjrproduct  commodities 
and  the  associated  tolerances  are  not 
required  according  to  40  CFR 
180.6(a)(3).  Those  feeding  studies  used 
exaggerated  amounts  of  the  pesticide 
and  did  not  show  measurable  residues 
in  animal  tissues.  Since  the  ethalfluralin 
RED,  completed  prior  to  the 
implementation  of  the  FQPA,  the 
Agency  has  reviewed  the  regulatory 
conclusions  in  the  RED  and  determined 
in  a  memorandum  January  3,  2002,  that 
for  egg,  milk,  fat,  meat,  and  meat 
byproduct  conmiodities  there  is  no 
reasonable  expectation  of  finite  residues 
and  the  egg,  milk,  fat,  meat,  and  meat 
byproduct  tolerances  for  ethalfluralin 
are  no  longer  needed  and  are  not 
required  according  to  40  CFR 
180.6(a)(3).  Therefore,  the  Agency  is 
proposing  to  revoke  the  tolerances  in  40 
CFR  180.416  for  residues  of  ethalfliualin 


in  or  on  goats,  fat;  goats,  meat:  and 
goats,  mbyp.  A  copy  of  the  Agency's 
January  3,  2002  memorandum  will  be 
placed  in  the  docket. 

8.  Ethion.  On  January  14. 1998  (63  FR 
2163)  (FRI^5755-9),  EPA  consolidated 
certain  food  and  feed  additive  tolerance 
regulations  in  40  CFR  parts  185  and  186 
to  part  180,  including  the  raisins  and 
tea,  dried  tolerances  for  ethion  &"om  40 
CFR  185.2750  into  40  CFR  180.173.  On 
Febmary  5,  1998  (63  FR  5907)  (FRL- 
5743-9),  the  Agency  proposed  to  revoke 
the  tolerances  for  raisins  and  tea.  dried 
in  40  CFR  180.173.  The  Agency  did  not 
receive  any  conunent  on  the  proposed 
revocation  of  these  two  tolerances. 
However,  on  October  26,  1998  (63  FR 
57067)  (FRLr-6035-6),  EPA  published  a 
final  mle  in  the  Federal  Register  which 
inadvertently  did  not  remove  the  raisins 
and  tea,  dried  tolerances  from  the  table 
of  entries  found  in  40  CFR  180.173.  To 
correct  the  error,  the  Agency  now  is 
proposing  to  revoke  the  tolerance  for 
raisins  and  tea,  dried  in  40  CFR  180.173 
with  an  effective  date  that  is  90  days 
after  publication  of  a  final  rule  in  the 
Federal  Register. 

On  August  24,  29,  and  31,  2001, 
Micro-Flo  Corporation,  FMC 
Corporation,  and  Cheminova  A/S, 
respectively,  signed  a  Memorandum  of 
Agreement  with  EPA  requesting 
voluntary  cancellation  of  all  their 
registrations  for  products  containing 
ethion.  On  September  26,  2001  (66  FR 
49182)  (FRL-6805-5),  EPA  published  a 
notice  in  the  Federal  Register  under 
section  6(f)(1)  of  FIFRA  armouncing  its 
receipt  of  requests  for  registration 
cancellations.  On  March  22,  2002  (67  FR 
13327)  (FRL-6829-5),  EPA  published  a 
cancellation  order  in  the  Federal 
Register  which  approved  the  registrants' 
requests  for  voluntary  cancellation  of 
ethion  registrations.  As  a  result  of  the 
voluntary  cancellation,  the  Agency  is 
prohibiting  sale  and  distribution  of 
existing  stocks  of  ethion  manufacturing 
use  products  after  October  1,  2003,  and 
is  prohibiting  the  production  of  any 
product  after  December  31,  2003.  Also, 
the  Agency  is  prohibiting  the  sale  and 
distribution  of  end-use  products  after 
October  1,  2004,  and  is  prohibiting  the 
use  of  end-use  products  after  December 
31,  2004.  Therefore,  with  the  exception 
of  the  tolerances  for  raisins  and  dried 
tea,  described  in  the  preceding 
paragraph,  the  Agency  is  proposing  to 
revoke  all  tolerances  in  40  CFR  180.173 
for  residues  of  ethion  including  its 
oxygen  analog  (S- 

[{(hethoxyphosphinothioyl)thiolmethyll 
0,0-diethyl  phosphorothioate)  with  an 
expiration/ revocation  date  of  March  31, 
2005.  The  Agency  believes  that  this  date 
allows  sufficient  time  for  any  ethion- 
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treated  food  commodities  to  pass 
through  the  channels  of  trade. 

9.  Ethoprop.  A  regional  tolerance  was 
established  in  1987  for  ethoprop  use  on 
okra.  However,  EPA's  report  on 
Quantitative  Usage  Analysis  for 
ethoprop  shows  the  usage  statvis  on  okra 
as  not  available  or  insufficient  for 
quantitation  between  1987  and  1996. 
There  is  currently  no  registered  use  of 
ethoprop  on  okra.  EPA  has  been  able  to 
identify  no  past  registration  of  ethoprop 
for  use  on  okra  and  believes  that  the  use 
was  canceled  years  ago.  Therefore,  EPA 
is  proposing  to  revoke  the  tolerance  for 
okra  in  40  CFR  180.262(c).  The  Agency 
believes  that  sufficient  time  has  passed 
for  stocks  to  have  been  exhausted  and 
for  treated  commodities  to  have  cleared 
the  channels  of  trade. 

10.  Fenthion.  In  the  IRED  for  fenthion 
issued  in  December  2000.  EPA 
published  its  interim  decision  on 
tolerance  reassessment  for  fenthion 
(docket  control  number  OPP-34145). 
The  IRED  addressed  risks  from  exposure 
to  fenthion-treated  livestock  food  items. 
However,  the  registrant  requested 
voluntary  cancellation  of  all  of  the  food- 
use  product  registrations  for  fenthion. 
On  October  16,  2000  (65  FR  61161) 
(FRL-6747-5).  EPA  pubUshed  a  notice 
in  the  Federal  Register  imder  section 
6(f)(1)  of  FIFRA  annoimcing  its  receipt 
of  these  requests.  The  Agency  approved 
the  registrants'  requests  for  a  phased 
voluntary  cancellation  of  fenthion 
registrations.  In  accordance  with  the 
IRED,  the  cancellation  of  products 
associated  with  the  swine  use  had  a 
cancellation  date  of  October  2000  and 
permitted  the  registrant  to  sell  and 
distribute  existing  stocks  imtil  October 
2001.  The  products  associated  with 
cattle  use  had  a  cancellation  date  of 
December  31,  2000  and  permitted  the 
registrant  to  sell  and  distribute  existing 
stocks  until  December  31,  2001.  The 
Agency  believes  that  end  users  will 
exhaust  existing  stocks  of  fenthion  by 
December  31,  2002.  EPA  is  proposing  to 
revoke  the  tolerances  in  40  CFR  180.214 
for  residues  of  fenthion  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  cattle,  fat;  cattle,  meat;  cattle 
(mbyp);  hogs,  fat;  hogs,  meat;  hogs 
(mbyp);  and  milk  with  an  expiration/ 
revocation  date  of  April  1,  2003  to  allow 
siifficient  time  for  treated  commodities 
to  pass  through  chaimels  of  trade.  Also, 
EPA  is  proposing  to  revise  commodity 
terminology  in  40  CFR  180.214  to 
conform  to  current  Agency  practice  as 
follows:  "cattle  (mbyp)"  to  "cattle,  meat 
byproducts";  "hogs,  fat"  to  "hog,  fat"; 
"hogs,  meat"  to  "hog.  meat";  and  "hogs 
(mbjrp)"  to  "hog,  meat  byproducts. 

111.  Fluvalinate.  With  the  exception  of 
honey,  which  is  linked  to  the  active 


registration  for  use  in/on  beehives,  there 
are  no  active  food-use  registrations  for 
the  insecticide  fluvalinate.  The  use  of 
fluvalinate  on  cotton  was  voluntarily 
canceled  in  1991.  Cotton  had  been  the 
only  feed  use  for  fluvalinate;  therefore, 
the  animal  commodity  tolerances  are  no 
longer  needed.  EPA  believes  that 
sufficient  time  has  passed  for 
exhaustion  of  those  stocks  and  for 
treated  commodities  to  have  cleared 
chaimels  of  trade.  Therefore,  with  the 
exception  of  honey.  EPA  is  proposing  to 
revoke  the  tolerances  in  40  CFR 
180.427(a)  for  residues  of  fluvalinate  in 
or  on  cattle,  fat;  cattle,  mbyp;  cattle, 
meat;  cottonseed;  cottonseed  hulls; 
cottonseed  oil  (crude  and  refined);  eggs; 
goat,  fat;  goat,  mbyp;  goat,  meat;  hogs, 
fat;  ho^js.  mbyp;  hogs,  meat;  horses,  fat; 
horses,  mbyp;  horses,  meat;  milk; 
poultry,  fat;  poultry,  mbyp;  poultry, 
meat;  sheep,  fat;  sheep,  mbyp;  and 
sheep,  meat. 

Also,  a  tolerance  for  coffee  was 
established  in  1989  based  on  a  FIFRA 
section  24(c)  registration  and  use  of 
fluvalinate  on  coffee  was  restricted  to 
Hawaii.  In  May  1990,  the  registration 
was  canceled.  Therefore,  the  Agency  is 
proposing  to  revoke  the  tolerance  in  40 
CFR  180.427(c)  for  residues  of 
fluvalinate  in  or  on  coffee. 

12.  Methamidophos.  On  July  2. 1997 
(62  FR  35812)  (FRL-5724-7),  EPA 
published  a  notice  in  the  Federal 
Register  under  section  6(f)(1)  of  FIFRA 
announcing  its  receipt  of  requests  from 
the  registrants  to  terminate  the  use  of 
methamidophos  on  all  crops  except 
cotton  and  potatoes,  and  to  cancel  all 
methamidophos  24(c)  food-use 
registrations  not  labeled  for  use  on 
tomatoes  only,  and  provided  a  period 
for  public  comment.  On  December  23. 
1997  (62  FR  67071)  (FRL-5764-2).  EPA 
published  a  notice  in  which  the  Agency 
responded  to  comments  received  and 
approved  those  terminations  and 
cancellations,  effective  December  31, 
1997.  The  Agency  determined  that  after 
December  31. 1997.  only  persons  other 
than  the  registrants  were  allowed  to  sell 
and  distribute  existing  stocks,  which 
EPA  beheved  at  that  time  to  be 
relatively  small.  More  than  4  years  has 
passed,  which  the  Agency  believes  to  be 
sufficient  time  for  exhaustion  of  those 
stocks  and  for  treated  commodities  to 
have  cleared  channels  of  trade.  EPA 
now  proposes  to  revoke  the  tolerances 
in  40  CFR  180.315(a)  for  residues  of 
methamidophos  in  or  on  beets,  sugar, 
roots;  beets,  sugar,  tops;  broccoli; 
Brussels  sprouts;  cabbage;  cauliflower, 
and  lettuce.  Because  a  petition 
submitted  by  the  registrant  to  the 
Agency  for  use  on  peppers  regarding  a 
FIFRA  section  24(c)  registration  is 


pending  and  because  of  the  possibility 
that  existing  labels  for  24(c)  registrations 
may  not  yet  have  been  amended 
regarding  deletion  of  cucumbers, 
eggplant,  and  melons,  the  Agency  will 
not  address  cucumbers,  eggplant, 
melons,  and  peppers  at  this  time. 
However,  EPA  is  proposing  to  revise 
commodity  terminology  in  40  CFR 
180.315  to  conform  to  current  Agency 
practice  as  follows:  "cucumbers"  to 
"cucumber";  "melons"  to  "melon";  and ' 
"peppers"  to  "pepper."  In  addition,  the 
Agency  is  proposing  in  40  CFR  180.315 
to  revise  "cottonseed"  to  "cotton, 
undelinted  seed";  "potatoes"  to 
"potato"  and  "tomatoes"  to  "tomato." 

13.  Metribuzin.  The  Agency  is 
proposing  to  revoke  the  tolerance  in  40 
CFR  180.332  for  residues  of  metribuzin 
and  its  triazinone  metabolites  in  or  on 
potato  waste,  processed  (dried).  Because 
potato  waste,  processed  (dried)  is  no 
longer  considered  a  significant  feed 
item,  the  tolerance  is  no  longer  needed. 
EPA  issued  a  RED  for  metribuzin, 
approved  on  May  20.  1997.  but  the 
potato  waste,  processed  (dried) 
tolerance  was  since  identified  not  to  be 
a  significant  feed  item. 

14.  Oxamyl.  Because  peanut,  forage; 
pineapples,  forage;  and  soybean  straw 
commodities  are  no  longer  considered 
to  be  significant  feed  items,  the 
associated  tolerances  are  no  longer 
needed.  Therefore,  EPA  is  proposing  to 
revoke  the  tolerances  in  40  CFR  180.303 
for  the  sum  of  the  residues  of  the 
insecticide  oxamyl  (methylN-N- 
dimethyl-N-l(methylcarbamoyl)-oxy)-l- 
thiooxamimidate)  and  its  oxime 
metabolite  N.N-dimethyl-N-hydroxy-l- 
thiooxamimidate  calculated  as  oxamyl 
in  or  on  peanut,  forage;  pineapples, 
forage;  and  soybean  straw.  These 
proposed  revocations  are  consistent 
with  recommendations  foimd  in  the 
IRED  for  oxamyl  issued  on  September 
30.  2000  (docket  control  numbers  OPP- 
34230  and  OPP-34236). 

15.  Phorate.  Because  these 
commodities  are  no  longer  considered 
significant  livestock  feed  items  and 
therefore  the  associated  tolerances  are 
no  longer  needed.  EPA  is  proposing  to 
revoke  the  tolerances  in  40  CFR  180.206 
for  combined  residues  of  phorate  and  its 
cholinesterase-inhibiting  metabolites  in 
or  on  beans,  vines  and  peanuts,  vines. 

In  FY  2000.  EPA  published  an  IRED 
for  phorate  which  recommended  that 
certain  tolerances,  including  the 
tolerances  for  peanut  hay  and  dried 
sugar  beet  pulp,  should  be  revoked 
(docket  control  numbers  OPP-34137 
and  OPP-34137B).  Because  a  feeding 
restriction  exists  against  the  feeding  of 
treated  peanut  hay  on  current  product 
labels,  die  tolerance  is  no  longer 
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needed,  and  therefore  the  Agency  is 
proposing  to  revoke  the  tolerance  in  40 
CFR  180.206  for  peanuts,  hay.  In 
addition,  sufficient  sugar  beet 
processing  data  are  available  that 
indicate  phorate  residues  of  concern  do 
not  concentrate  in  dried  sugar  beet  pulp. 
Therefore,  that  tolerance  is  no  longer 
needed  and  EPA  is  proposing  to  revoke 
the  tolerance  in  40  CFR  180.206  for 
sugar  beet,  dried  pulp. 

16.  Phosalone.  In  1986. 1987.  and 
1991.  registrations  for  phosalone  use  on 
almonds  were  canceled.  In  response  to 
a  proposal  by  the  Agency  (63  FR  3057. 
January  2 1 , 1 998)  (FRI^5  743-8)  to 
revoke  plant  and  animal  commodity 
tolerances  for  phosalone.  the  registrant 
requested  that  the  Agency  not  revoke 
certain  tolerances,  including  almonds, 
for  importation  purposes  only.  On 
January  22, 1999  (64  FR  3427)  (FRL- 
6044-2),  a  correction  of  the  final  rule 
(63  FR  57062,  October  26, 1998)  (FRL- 
6035-8)  was  published  in  the  Federal 
Register  and  announced  that  EPA  had 
revoked  the  tolerance  for  "nuts."  but 
since  almonds  had  been  covered  by  that 
tolerance,  the  Agency  would  establish  a 
tolerance  for  almonds.  However,  the 
tolerance  for  "almond,  hulls"  is  not 
needed  for  import  purposes.  In  January 
2001.  EPA  published  a  TRED  and 
Interim  Risk  Management  Decision  for 
phosalone  which  recommended  that  the 
tolerance  for  almond  hulls,  a  livestock 
feed  item,  be  revoked  because 
phosalone  has  no  U.S.  registrations  and 
almond  hulls  are  not  imported,  nor  do 
coimtries  with  registered  uses  for 
phosalone  on  almonds  export 
significant  quantities  of  livestock 
commodities  to  the  U.S.  (docket  control 
numbers  OPP-34216  and  OPP-34216A). 
To  implement  that  recommendation 
foimd  in  the  IRED,  EPA  is  proposing  to 
revoke  the  tolerance  in  40  CFR  180.263 
for  residues  of  phosalone  in  or  on 
almond,  hulls. 

17.  Phosmet.  On  October  30.  2001 
EPA  issued  an  IRED  for  phosmet  which 
reconunended  that  certain  tolerances 
should  be  revoked  (docket  control 
numbers  OPP-34173  and  OPP-34173B). 
Therefore,  EPA  is  proposing  to  revoke 
the  tolerances  in  40  CFR  180.261  for  the 
sum  of  the  residues  for  N- 
(mercaptomethyl)  phthalimide  S-(0,0- 
dimethyl  phosphorodithioate)  and  its 
oxygen  analog  N-(mercaptomethyl) 
phthalimide  S-(0,0-dimethyl 
phosphorothioate)  in  or  on  com,  fresh 
(inc.  sweet  K+CWHR);  com,  fodder; 
com,  forage;  and  com,  grain  because  no 
active  registrations  exist  which  cover 
those  commodities.  Previously,  on  April 
17, 1996  (61  FR  16779)  (FRL^5360-5), 
EPA  published  a  notice  in  the  Federal 
Register  under  section  6(f)(1)  of  FIFRA 


announcing  its  receipt  of  requests  from 
the  registrant  to  delete  certain  product 
label  uses,  including  the  com  use  for 
phosmet.  EPA  approved  the  registrant's 
request  for  an  amendment  to  delete  the 
com  use  fi-om  its  label  effective  July  16, 
1996,  and  allowed  the  registrant  to  sell 
and  distribute  affected  existing  stocks 
for  18  months;  i.e..  until  January  16. 
1998.  EPA  believes  that  end  users  have 
now  had  sufficient  time  (more  than  4 
years)  to  exhaust  those  stocks  and  for 
treated  commodities  to  have  cleared 
channels  of  trade. 

18.  Pihmiphos-methyl.  In  2001.  EPA 
published  an  IRED  for  pirimiphos- 
methyl  which  reconomended  that 
certain  tolerances  should  be  revoked 
(docket  control  numbers  OPP-34168. 
OPP-34168A,  and  OPP-34168B). 
Results  fit)m  ruminant  and  poultry 
feeding  studies  (and  residue  trials 
conducted  on  stored  grains)  indicated 
that  residues  in  certain  livestock 
commodities  could  be  classified  imder  ^ 
40  CFR  180.6(a)(3);  i.e.,  there  is  no 
reasonable  expectation  of  finite 
residues.  Therefore,  the  tolerances  are 
no  longer  needed.  Accordingly,  the 
Agency  is^  proposing  to  revoke  the 
tolerances  in  40  CFR  180.409(a)(1)  for 
combined  residues  of  pirimiphos- 
methyl,  0-[2-diethylamino-6-methyl-4- 
pyrimidinyl)  0,0-dimethyl 
phosphorothioate,  the  metabolite  0-[2- 
ethylamino-6-methyl-pyrimidin-4-yl) 
0,0-dimethyl  phosphorothioate  and,  in 
free  and  conjugated  form,  the 
metabolites  2-diethylamino-6-methyl- 
pyrimidin-4-ol),  2-ethylamino-6-methyl- 
pjrriniidin-4-ol,  and  2-amino-6-methyl- 
pyrimidin-4-ol  in  or  on  cattle,  meat; 
eggs;  goats,  meat;  hogs,  meat;  horses, 
meat;  milk,  fat  (0.1  ppm  (N)  in  whole 
milk);  poultry,  mbyp;  poultry,  meat;  and 
sheep,  meat.    , 

Also,  processing  studies  indicated 
that  residues  did  not  concentrate  in 
either  refined  com  oil  or  in  the  milling 
fi'actions  of  com  and  sorghum. 
Therefore,  the  Agency  is  proposing  to 
revoke  the  tolerances  in  40  CFR 
180.409(a)(2)  for  com  milling  fi^ctions 
(except  flour);  com  oil;  and  sorghum 
milling  firactions  (except  flour).  For 
reassessment  counting  purposes,  the 
tolerances  for  both  com  and  sorghiun 
milling  fractions  vfill  each  count  as  two 
to  reflect  the  two  tolerances  (formerly  in 
40  CFR  185.4950  and  186.4950)  that  had 
existed  on  August  3, 1996,  when  FQPA 
was  enacted. 

In  addition,  EPA  is  proposing  to 
revise  commodity  terminology  in  40 
CFR  180.409  to  conform  to  current 
Agency  practice  as  follows:  "cattle, 
mbyp"  to  "cattle,  meat  byproducts"; 
"goats,  fat"  to  "goat,  fat";  "goats,  mbj^" 
to  "goat,  meat  byproducts";  "hogs,  fat" 


to  "hog,  fat";  "hogs,  mbyp"  to  "hog. 
meat  byproducts";  "horses,  f^t"  to 
"horse,  fat";  "horses,  mbyp"  to  "horse, 
meat  byproducts";  "sheep,  mbyp"  to 
"sheep,  meat  byproducts";  and 
"sorghum,  grain"  to  "sorghum,  grain, 
grain." 

19.  Profenofos.  In  August  2000,  EPA 
published  an  IRED  for  profenofos  which 
recommended  that  certain  tolerances 
should  be  revoked  (docket  control 
numbers  OPP-34138  and  OPP-34138B). 
EPA  concluded  that  there  is  no 
reasonable  expectation  of  finite  residues 
for  hog  commodities  (meat,  fat.  and 
meat  byproducts)  for  profenofos  based 
on  feeding  studies.  The  associated 
tolerances  are  not  required  according  to 
40  CFR  180.6(a)(3)  and  can  be  revoked. 
Therefore,  the  Agency  is  proposing  to 
revoke  the  tolerances  in  40  CFR  180.404 
for  hogs,  fat;  hogs,  mbyp;  and  hogs, 
meat. 

Also,  EPA  is  proposing  to  revoke  the 
tolerance  in  40  CFR  180.404  for 
cottonseed  hulls  because  the  tolerance 
is  no  longer  needed,  based  on  a 
cottonseed  processing  study  for 
cottonseed  treated  with  profenofos.  The 
data  show  that  after  application  of  an 
average  concentration  factor  of  1.4X  for 
cottonseed  hulls  to  the  highest  average 
field  trial  value,  the  expected  average 
level  of  profenofos  per  se.  the 
compoimd  of  toxicological  concern,  is 
covered  by  the  current  tolerance  for  the 
raw  agricultural  commodity,  cottonseed, 
at  3.0  ppm  (as  well  as  the  interim 
reassessed  tolerance  for  cottonseed  at 
2.0  ppm). 

20.  Propiconazole.  EPA  is  proposing 
to  revoke  the  tolerance  in  40  CFR 
180.434  for  grass,  seed  screenings 
because  that  commodity  is  no  longer 
considered  a  significant  feed  item  and 
therefore  the  tolerance  is  no  longer 
needed.  Also,  because  a  tolerance  for 
stonefruit  group  at  1.0  ppm  already 
exists  for  the  combined  residues  of 
propiconazole  and  its  metabolites 
determined  as  2,4-dichlorobenzoic  acid 
(expressed  as  parent  compound)  in  40 
CFR  180.434,  the  EPA  believes  that  each 
of  the  individual  tolerances  in  40  CFR 
180.434  at  1.0  ppm  for  apricots, 
nectarines,  peaches,  plimis,  and  primes, 
fresh  are  unnecessary  duplicates  and 
therefore  is  proposing  to  remove  them. 
The  use  of  propiconazole  on  those 
conunodities  will  be  covered  by  the 
remaining  group  tolerance.  For 
reassessment  counting  purposes,  the 
Agency  will  not  count  removal  of  those 
fmit  tolerances  as  reassessments  in  a 
final  rule  because  the  use  will  remain 
covered  by  the  existing  "stonefruit 
group"  tolerance.  In  addition.  EPA  is 
proposing  to  revise  the  commodity 
terminology  in  40  CFR  180.434  to 
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conform  to  current  Agency  practice  as 

follows:  "bananas"  to  "banana";  "eggs  ' 

to  "egg";  "goats,  fat"  to  "goat,  fat;" 

"grass,  hay  (straw)"  to  "grass,  hay"; 

"hogs,  fat"  to  "hog,  fat";  "mushrooms" 

to  "mushroom";  "oats,  forage"  to  "oat, 

forage";  "oats,  straw"  to  "oat,  straw": 

and  "stonefruit  group"  to  "firuit,  stone, 

group  12." 
21.  Tetrachlonnnphos.  There  are  no 

active  registrations  for  use  of 
tetrachlorvinphos  in  or  on  alfalfa.  All 
registered  uses  of  tetrachlorvinphos  on 
food  or  feed  plant  commodities, 
including  alfalfa,  were  canceled  in  1987. 
In  June  1995,  EPA  had  issued  a  RED  for 
tetrachlorvinphos  which  recommended 
revoking  the  tolerances  for  "alfalfa"  and 
"sheep,  fat"  because  there  were  no 
registered  uses  associated  with  those 
commodities.  On  August  27,  1997  (62 
FR  45416)  (FRL-5737-4),  EPA 
published  the  registrant's  request  for 
voluntary  cancellation  for  the  remaining 
tetrachlorvinphos  product  that  could 
have  had  the  sheep  use.  EPA  believes 
that  end  users  have  now  had  sufficient 
time  to  exhaust  those  stocks  and  for 
treated  commodities  to  have  cleared 
channels  of  trade.  Therefore,  because 
there  are  no  active  registrations,  the 
Agency  is  proposing  to  revoke 
tolerances  in  40  CFR  180.252(a)  for 
residues  of  tetrachlorvinphos  in  or  on 
alfalfa  and  sheep,  fat. 

22.  Thiram.  On  November  6.  1996  (61 
FR  57419)  (FRL-5570-5).  EPA 
published  a  notice  in  the  Federal 
Register  under  section  6(f)(1)  of  FIFRA 
announcing  its  receipt  of  requests  for 
amendments  to  delete  certain  uses, 
including  bananas,  celery,  onions  (dry 
bulb),  and  tomatoes  from  the  thiram 
technical  label,  effective  February  4, 
1997.  EPA  allowed  a  period  of  18 
months  for  the  registrant  to  sell  or 
distribute  product  under  previously 
approved  labeling.  Now.  the  Agency 
believes  that  end  users  have  had 
sufficient  time  to  exhaust  product  under 
the  previously  approved  labeling  and 
for  treated  commodities  to  have  cleared 
channels  of  trade.  Therefore,  the  Agency 
is  proposing  to  revoke  the  tolerances  in 
40  CFR  180.132  for  celery,  onions  (dry 
bulb],  tomatoes,  and  "bananas  (from 
preharvest  and  postharvest  application) 
of  which  not  more  than  1  part  per 
miUion  shall  be  in  the  pulp  after  peel  is 
removed  and  discarded."  For  tolerance 
reassessment  counting  purposes,  the 
EPA  will  count  bananas  as  two 
tolerances  (banana,  with  peel,  pre-  and 
post-harvest  at  7.0  ppm  and  banana, 
pulp  at  1.0  ppm).  In  addition.  EPA  is 
proposing  to  revise  commodity 
terminology  in  40  CFR  180.132  to 
conform  to  current  Agency  practice  as 
follows:  "apples"  to  "apple,"  "peaches" 


to  "peach,"  and  "strawberries"  to 
"strawberry." 

23.  Tribufos.  On  September  28,  2000, 
EPA  issued  an  IRED  for  tribufos  which 
recommended  a  tolerance  that  should  be 
revoked  (docket  control  numbers  OPP- 
34148  and  OPP-34148A).  The  Agency  is 
proposing  to  revoke  the  tolerance  in  40 
CFR  180.272  for  residues  of  tribufos 
(S,S,S-tributyl  phosphorotrithioate)  in 
or  on  cottonseed  hulls  because  the 
tolerance  is  no  longer  needed,  based  on 
a  cottonseed  processing  study,  which 
showed  that  while  residues  of  tribufos 
in  cottonseed  had  been  present,  no 
concentration  of  tribufos  residues 
occurred  during  normal  processing 
procedures  in  cottonseed  meal,  hulls, 
crude  and  refined  oils. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

A  "tolerance"  represents  the 
maximum  level  for  residues  of  pesticide 
chemicals  legally  allowed  in  or  on  raw 
agricultural  commodities  and  processed 
foods.  Section  408  of  FFDCA,  21  U.S.C. 
301  et  seq.,  as  amended  by  the  FQPA  of 
1996,  Public  Law  104-170,  authorizes 
the  establishment  of  tolerances, 
exemptions  from  tolerance 
requirements,  modifications  in 
tolerances,  and  revocation  of  tolerances 
for  residues  of  pesticide  chemicals  in  or 
on  raw  agricultural  commodities  and 
processed  foods  (21  U.S.C.  346(a)). 
Without  a  tolerance  or  exemption,  food 
containing  pesticide  residues  is 
considered  to  be  unsafe  and  therefore 
"adulterated"  under  section  402(a)  of 
the  FFDCA.  Such  food  may  not  be 
distributed  in  interstate  commerce  (21 
U.S.C.  331(a)  and  342(a)).  For  a  food-use 
pesticide  to  be  sold  and  distributed,  the 
pesticide  must  not  only  have 
appropriate  tolerances  under  the 
FFDCA,  but  also  must  be  registered 
under  FIFRA  (7  U.S.C.  et  seq.).  Food-use 
pesticides  not  registered  in  the  United 
States  must  have  tolerances  in  order  for 
commodities  treated  with  those 
pesticides  to  be  imported  into  the 
United  States. 

EPA  is  proposing  certain  tolerances 
for  revocation  that  are  in  accordance 
with  the  recommendations  made  during 
the  RED,  IRED.  or  TRED  process  for 
specific  pesticides.  Printed  copies  of  the 
REDs.  IREDs.  and  TREDs  may  be 
obtained  from  EPA's  National  Service 
Center  for  Environmental  Publications 
(EPA/NSCEP).  P.O.  Box  42419. 
Cincinnati.  OH  45242-2419.  telephone: 
1_800-490-9198;  fax:  513-489-8695 
and  from  the  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road,  Springfield,  VA  22161; 
telephone:  1-800-553-6847  or  703- 
605-6000.  Electronic  copies  of  REDs, 


IREDs.  and  TREDs  are  available  on  the 
internet  at  http://www.epa.gov/ 
pesticides/reregistration/status.htm. 

EPA's  general  practice  is  to  propose 
revocation  of  tolerances  for  residues  of 
pesticide  active  ingredients  on  crops  for 
which  FIFRA  registrations  no  longer 
exist  and  on  which  the  pesticide  may 
therefore  no  longer  be  used  in  the 
United  States.  EPA  has  historically  been 
concerned  that  retention  of  tolerances 
that  are  not  necessary  to  cover  residues 
in  or  on  legally  treated  foods  may 
encourage  misuse  of  pesticides  within 
the  United  States.  Nonetheless.  EPA 
will  establish  and  maintain  tolerances 
even  when  corresponding  domestic  uses 
are  canceled  if  the  tolerances,  which 
EPA  refers  to  as  "import  tolerances,"  are 
necessary  to  allow  importation  into  the 
United  States  of  food  containing  such 
pesticide  residues.  However,  where 
there  are  no  imported  commodities  that 
require  these  import  tolerances,  the 
Agency  believes  it  is  appropriate  to 
revoke  tolerances  for  uiuegistered 
pesticides  in  order  to  prevent  potential 
misuse. 

Furthermore,  as  a  general  matter,  the 
Agency  believes  that  retention  of  import 
tolerances  not  needed  to  cover  any 
imported  food  may  result  in 
unnecessary  restriction  on  trade  of 
pesticides  and  foods.  Under  section  408 
of  the  FFDCA,  a  tolerance  may  only  be 
established  or  maintained  if  EPA 
determines  that  the  tolerance  is  safe 
based  on  a  number  of  factors,  including 
an  assessment  of  the  aggregate  exposure 
to  the  pesticide  and  an  assessment  of 
the  cumulative  effects  of  such  pesticide 
and  other  substances  that  have  a 
common  mechanism  of  toxicity.  In 
doing  so,  EPA  must  consider  potential 
contributions  to  such  exposure  from  all 
tolerances.  If  the  cmnulative  risk  is  such 
that  the  tolerances  in  aggregate  are  not 
safe,  then  every  one  of  these  tolerances 
is  potentially  vulnerable  to  revocation. 
Furthermore,  if  unneeded  tolerances  are 
included  in  the  aggregate  and 
cumulative  risk  assessments,  the 
estimated  exposure  to  the  pesticide 
would  be  inflated.  Consequently,  it  may 
be  more  difficult  for  others  to  obtain 
needed  tolerances  or  to  register  needed 
new  uses.  To  avoid  potential  trade 
restrictions,  the  Agency  is  proposing  to 
revoke  tolerances  for  residues  on  crops 
uses  for  which  FIFRA  registrations  no 
longer  exist,  unless  someone  expresses 
a  need  for  such  tolerances  and  commits 
to  the  data  needed  to  support  them. 
Through  this  proposed  nde.  the  Agency 
is  inviting  individuals  who  need  these 
import  tolerances  to  identify  themselves 
and  the  tolerances  that  are  needed  to 
cover  imported  commodities. 
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Parties  interested  in  retention  of  the 
tolerances  should  be  aware  that 
additional  data  may  be  needed  to 
support  retention  of  the  tolerances. 
Under  FFDCA  section  408(f),  if  the 
Agency  determines  that  additional 
information  is  reasonably  required  to 
support  the  continuation  of  a  tolerance, 
EPA  may  require  that  parties  interested 
in  maintaining  the  tolerances  provide 
the  necessary  information.  If  the  - 
requisite  information  is  not  submitted, 
EPA  may  issue  an  order  revoking  the 
tolerance  at  issue. 

C.  When  Do  These  Actions  Become 
Effective? 

'  For  the  rule,  the  proposed  revocations 
will  affect  tolerances  for  uses  which 
have  been  canceled,  in  some  cases,  for 
many  years.  With  the  exception  of 
certain  tolerances  for  disulfoton,  ethion, 
and  fenthion  for  which  EPA  is 
proposing  specific  expiration/revocation 
dates,  the  Agency  is  proposing  that 
these  revocations  become  effective  90 
days  following  publication  of  a  final 
rule  in  the  Federal  Register.  EPA  is 
proposing  to  delay  the  effectiveness  of 
those  revocations  for  90  days  following 
publication  of  a  final  rule  to  ensure  that 
all  affected  parties  receive  notice  of 
EPA's  actions.  With  the  exception  of 
disulfoton,  ethion,  and  fenthion,  the 
Agency  believes  that  existing  stocks  of 
pesticide  products  labeled  for  the  uses 
associated  with  the  tolerances  proposed 
for  revocation  have  been  completely 
exhausted  and  that  treated  commodities 
have  cleared  the  channels  of  trade.  EPA 
is  proposing  an  expiration/revocation 
date  of  December  9,  2003  for  13  specific 
disulfoton  tolerances.  March  31,  2005 
for  18  specific  ethion  tolerances,  and 
April  1,  2003  for  7  specific  fenthion 
tolerances.  The  Agency  believes  that 
those  revocation  dates  allow  users  to 
exhaust  stocks  and  allows  sufficient 
time  for  passage  of  treated  commodities 
through  the  channels  of  trade.  However, 
if  EPA  is  presented  with  information 
that  existing  stocks  would  still  be 
available  and  that  information  is 
verified,  the  Agency  will  consider 
extending  the  expiration  date  of  the 
tolerance.  If  you  have  comments 
regarding  existing  stocks  and  whether 
the  effective  date  allows  sufficient  time 
for  treated  commodities  to  clear  the 
channels  of  trade,  please  submit 
comments  as  described  under 
SUPPLEMENTARY  INFORMATION. 

Any  commodities  listed  in  this 
proposal  treated  with  the  pesticides 
subject  to  this  proposal,  and  in  the 
channels  of  trade  follovnng  the 
tolerance  revocations,  shall  be  subject  to 
FFDCA  section  408(1)(5),  as  established 
by  FQPA.  Under  this  section,  any 


residues  of  these  pesticides  in  or  on 
such  food  shall  not  render  the  food 
adulterated  so  long  as  it  is  shown  to  the 
satisfaction  of  the  Food  and  Drug 
Administration  that:  (1)  The  residue  is 
present  as  the  result  of  an  application  or 
use  of  the  pesticide  at  a  time  and  in  a 
manner  that  was  lawful  under  FIFRA. 
and  (2)  the  residue  does  not  exceed  the 
level  that  was  authorized  at  the  time  of 
the  application  or  use  to  be  present  on 
the  food  under  a  tolerance  or  exemption 
from  a  tolerance.  Evidence  to  show  that 
food  was  lawfully  treated  may  include 
records  that  verify  the  dates  that  the 
pesticide  was  applied  to  such  food. 

D.  What  Is  the  Contribution  to  Tolerance 
Reassessment? 

By  law.  EPA  is  required  by  August 
2002  to  reassess  66%  or  about  6.400  of 
the  tolerances  in  existence  on  August  2. 
1996.  EPA  is  also  required  to  assess  the 
remaining  tolerances  by  August  2006. 
As  of  April  8,  2002.  EPA  has  reassessed 
over  4.000  tolerances.  This  document 
proposes  to  revoke  a  total  of  153 
tolerances,  four  of  which  were 
previously  counted  as  reassessed  for 
cryolite  during  a  registration  decision 
action  on  December  5.  1997  (62  FR 
64294)  (FRL-5756-5).  and  three  of 
which  were  previously  counted  as      ' 
reassessed  for  ethalfluralin  during  a 
registration  decision  action  on  January 
17.  2002  (67  FR  2333)  (FRL-6818-6).  Of 
the  153  tolercinces,  146  tolerances 
would  be  counted  toward  reassessment. 
Also,  EPA  considers  six  goat  and  sheep 
tolerances  at  0  ppm  for  amitraz  to  be 
reassessed.  Therefore,  a  total  of  152 
tolerance  reassessments  would  be 
counted  when  the  final  rule  is 
published  toward  the  August  2002 
review  deadline  of  FFDCA  section 
408(q),  as  amended  by  FQPA  in  1996. 

m.  Are  the  Proposed  Actions 
Consistent  with  International 
Obligations? 

The  tolerance  revocations  in  this 
proposal  are  not  discriminatory  and  are 
designed  to  ensiu-e  that  both 
domestically-produced  and  imported 
foods  meet  the  food  safety  standards 
established  by  the  FFDCA.  The  same 
food  safety  standards  apply  to 
domestically  produced  and  imported 
foods. 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  under 
FQPA  does  not  disrupt  international 
trade.  EPA  considers  Codex  Maximum 
Residue  Limits  (MRLs)  in  setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Committee  on  Pesticide  Residues,  a 
committee  within  the  Codex 
Alimentarius  Commission,  an 


international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  It  is  EPA's 
policy  to  harmonize  U.S.  tolerances 
with  Codex  MRLs  to  the  extent  possible, 
provided  that  the  MRLs  achieve  the 
level  of  protection  required  imder 
FFDCA.  EPA's  effort  to  harmonize  with 
Codex  MRLs  is  summarized  in  the 
tolerance  reassessment  section  of 
individual  RED  documents.  EPA  has 
developed  guidance  concerning 
submissions  for  import  tolerance 
support  (65  FR  35069,  June  1 .  2000) 
(FRLr-6559-3).  This  guidance  will  be 
made  available  to  interested  persons. 
Electronic  copies  are  available  on  the 
internet  at  http://www.epa.gov/.  On  the 
Home  Page  select  "Laws  and 
Regulations."  then  select  "Regulations 
and  Proposed  Rules"  and  then  look  up 
the  entry  for  this  document  under 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www. epa.gov/fedrgstr/. 

IV.  Regulatory  Assessment 
Requirements 

In  this  proposed  rule.  EPA  is 
proposing  to  revoke  specific  tolerances 
established  under  FFDCA  section  408. 
The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  type  of  action 
(i.e..  a  tolerance  revocation  for  which  ■ 
extraordinary  circumstances  do  not 
exist)  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  proposed 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  proposed  rule 
is  not  subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22.  2001).  This  proposed  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.  ,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16. 1994);  or  OMB  review  or 
any  other  Agency  action  under 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 
This  action  does  not  involve  any 
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technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Pursuant  to 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  the  Agency 
previously  assessed  whether  revocations 
of  tolerances  might  significantly  impact 
a  substantial  number  of  small  entities 
and  concluded  that,  as  a  general  matter, 
these  actions  do  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  analysis 
was  published  on  December  17, 1997 
(62  FR  66020),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Taking  into 
account  this  analysis,  and  available 
information  concerning  the  pesticides 
listed  in  this  rule.  I  certify  that  this 
action  wfill  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Specifically,  as 
per  the  1997  notice,  EPA  has  reviewed 
its  available  data  on  imports  and  foreign 
pesticide  usage  and  concludes  that  there 
is  a  reasonable  international  supply  of 
food  not  treated  with  canceled 
pesticides.  Furthermore,  for  the 
pesticides  named  in  this  proposed  rule, 
the  Agency  knows  of  no  extraordinary 
circumstances  that  exist  as  to  the 
present  proposed  revocations  that 
would  change  EPA's  previous  analysis. 
Any  comments  about  the  Agency's 
determination  should  be  submitted  to 
EPA  along  with  comments  on  the 
proposal,  and  will  be  addressed  prior  to 
issuing  a  final  rule. 

In  addition,  the  Agency  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  fmleralism  implications." 
"Policies  that  have  federalism 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  proposed 
rule  directly  regulates  growers,  food 


processors,  food  hemdlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  proposed  rule  does 
not  have  any  "tribal  implications"  as 
described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249.  November  6.  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have 
tribal  implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
proposed  rule  will  not  have  substantial 
direct  effects  on  tribal  govermnents.  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  180 

Enviroiunental  protection. 
Administrative  practice  and  procedure, 
Agricultiual  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  9.  2002. 
Marcia  E.  Mulkey. 
Director.  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180-(AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

1180.106    [Amended] 

2.  Section  180.108  is  amended  by 
removing  the  entries  for  "Grass  (pasture 
&  range)"  and  "Grass  hay"  from  the 
table  in  paragraph  (a)(1). 

3.  Section  180.132  is  revised  to  read 
as  follows: 


§180.132    Thtrem;  tolerances  for  residues. 

(a)  General.  Tolerances  for  residues  of 
the  fungicide  thiram  (tetramethyl 
thiuram  disulfide)  in  or  on  raw 
agricultiual  commodities  are  established 
as  follows: 


Commodity 

Parts  per  million 

Aoole          

7.0 

Peach         

7.0 

Rtrawt)enrv    

7.0 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

f  180.145    [Amended] 

4.  Section  180.145  is  amended  by 
removing  the  entries  for  "Beets,  roots"; 
"Radish,  roots";  "Rutabaga,  roots";  and 
"Tiunip,  roots"  bom  the  table  in 
paragraph  (a)(1). 

§180.169    [Amended] 

5.  Section  180.169  is  amended  by 
removing  the  entries  for  "Barley,  grain"; 
"Barley,  green  fodder";  "Barley,  straw"; 
"Cotton,  forage";  "Oats,  fodder,  green"; 
"Oats,  grain";  "Oats,  straw";  "Rye, 
fodder,  green";  "Rye,  grain";  and  "Rye. 
straw"  from  the  table  in  paragraph 
(a)(1). 

6.  Section  180.173  is  amended  by 
revising  the  table  in  paragraph  (a)  to 
read  as  follows: 

§  1 80.1 73    Ethlon;  tolerances  for  residues. 

(a)Genera7.    *    *     * 


Commodity 


Cattle,  fat    

Cattle,  meat  (fat 
basis)  

Cattle,  meat  by- 
products      

Citrus,  dried 

pulp     

Fruit,  citrus    

Goat,  fat    

Goat,  meat    

Goat,  meat  by- 
products      

Hog.  fat    

Hog,  meat   

Hog,  meat  by- 
products      

Horse,  fat     

Horse,  meat    ... 

Horse,  meat  by- 
products      


Parts  per 
million 


0.2 

0.2 

0.2 

25.0 
5.0 
0.2 
0.2 

0.2 
0.2 
0.2 

0.2 
0.2 
0.2 

0.2 


Expiration/ 

Revocation 

Date 


3/31/05 

3/31/05 

3/31/05 

3/31/05 
3/31/05 
3/31/05 
3/31/05 

3/31/05 
3/31/05 
3/31/05 

3/31/05 
3/31/05 
3/31/05 

3/31/05 
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ComnfKxlity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Milk  fat  (reflect- 
1  ing  (N)  resi- 
dues in  milk)   .. 

Sheep,  fat    

Sheep,  meat     .... 

Sheep,  meat  by- 
products      

0.5 
0.2 
0.2 

0.2 

3/31/05 
3/31/05 
3/31/05 

3/31/05 

7.  Section  180.183  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 80.1 83    O.Q-Dlethyl  S-[2-{ethylthio)ethyl] 
phosphorodithloate;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  the  combined  residues  of 
the  insecticide  0,0-diethyl  S-(2- 
(ethylthio)ethyl]  phosphorodithloate 
and  its  cholinesterase-inhibiting 
metabolites,  calculated  as  demeton,  in 
or  on  the  following  raw  agricultural 
commodities: 


Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

B 
B 
B 
B 
B 
B 
B 
C 
C 
C 
C 

C 

C 
C 
C 

C 

ariey,  grain    

arley,  straw   

ean,  dry    

0.75 
5.0 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.3 

5.0 

5.0 
0.3 
0.3 

5.0 

5.0 

5.0 

5.0 

0.3 

0.75 

0.5 
0.75 

5.0 
0.75 

5.0 
0.75 
0.75 

None 
None 
None 

lean,  lima  

ieans,  snap  

roccoli    

None 
None 
None 

russels  sprouts 
abt>age     

None 
-  None 

auliflower   

-offee,  bean   

om,  field,  for- 
aoe   

None 
None 

12/9/03 

,om,  field,  sto- 
ver    

12/9/03 

rom,  grain   

rom,  pop  

12/9/03 
12/9/03 

rOm,  pop,  for- 
age     

12/9/03 

-om,  pop.  sto- 
ver     

12/9/03 

Com,  sweet,  for- 
aoe   

12/9/03 

Com,  sweet, 
stover    

12/9/03 

Com,  sweet, 

grain 

(K+CWHR)    .... 
(^on, 

undelinted 

seed   

12/9/03 
None 

top,  dried 
cones  

None 

Lettuce      

None 

Oats,  fodder, 
green   '.... 

12/9/03 

Oat  grain   

12/9/03 

Oat,  straw    

Peanut   

12/9/03 
None 

Pea    

None 

Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Pea,  field,  vines 
Pecan  

5.0 
0.75 

0.1 
0.75 

5.0 

5.0 

0.75 

0.1 

0.25 

0.25 

0.75 

0.3 

0.75 

5.0 

0.3 

5.0 

None 
12/9/03 

Peooer   

None 

Potato    

None 

Sorghum,  grain, 
stover    

None 

Sorghum,  for- 
age, forage  .... 

Sorghum,  grain, 
grain    

None 
None 

Soybean  

'    None 

Soybean,  forage 
Soybean,  hay  .... 
Spinach   

None 
None 
None 

Sugarcane    

Tomato  

None 
None 

Wheat,  hay    

Wheat,  grain    

Wheat,  straw  

None 
None 
None 

§180.206    [Amended] 

8.  Section  180.206  is  amended  by 
removing  the  entries  for  "Beans,  vines"; 
"Peanuts,  hay";  "Peanuts,  vines";  and 
"Sugar  beet,  dried  pulp"  from  the  table 
in  paragraph  (a). 

9.  Section  180.214  is  amended  by 
revising  the  table  in  paragraph  (a)  to 
read  as  follows: 

§  1 80.21 4    Fenthion;  tolerances  for 
residues. 

(a)  Genera/.*     *     * 


reserving  paragraph  (c)  with  a  heading 
to  read  as  follows: 

§  1 80.262    Ethoprop;  tolerances  for 
residues. 

*        •        •        *        * 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 


§180.263    [Amended] 

13.  Section  180.263  is  amended  by 
removing  the  entry  for  "Almond,  hulls" 
from  the  table. 

§180.272    [Amended] 

14.  Section  180.272  is  amended  by 
removing  from  the  table  in  paragraph  (a) 
the  entry  for  "Cottonseed,  hulls. 

115.  Section  180.287  is  amended  as 
follows: 

a.  By  redesignating  the  existing  text  as 
paragraph  (a)  and  adding  a  paragraph 
heading. 

b.  By  removing  the  entries  from  the 
table  in  newly  designated  paragraph  (a) 
for  "Apples";  "Beeswax";  "Hops, 
dried";  "Horses,  fat";  "Horses,  mbyp"; 
and  "Horses  meat. 

cc.  By  alphabetically  adding  entries  for 
"Honeycomb"  and  "Hop,  dried  cones" 
to  the  table  in  newly  designated 
paragraph  (a).  - 

d.  By  adding  and  reserving  with 
headings  paragraphs  (b),  (c),  and  (d). 

§  1 80.287    Amitraz;  tolerances  for  residues. 

(a)Generai.     *     *     * 


Commodity 

Parts  per 
million 

Expiration/ 

Revocatk)n 

Date 

Cattle,  fat    

0.1 
0.1 

0.1 
0.1 
0.1 

0.1 
0.01 

4/1/03 

Cattle,  meat    

Cattle,  meat  by- 
products     

Hog  fat   

4/1/03 

4/1/03 
4/1/03 

Hog,  meat   

Hog,  meat  by- 
products     

Milk    

4/1/03 

4/1/03 
4/1/03 

§180.252    [Amended] 

10.  Section  180.252  is  amended  by 
removing  from  the  table  in  paragraph 
(a)(1)  the  entries  for  "Alfalfa"  and 
"Sheep,  fat." 

§180.261    [Amended] 

11.  Section  180.261  is  amended  by 
removing  from  the  table  in  paragraph  (a) 
the  entries  for  "Com,  besh  (inc.  sweet 
K+CWHR)";  "Com,  fodder";  "Com, 
forage";  and  "Com,  grain." 

12.  Section  180.262  is  amended  by 
removing  the  text  of  paragraph  (c)  and 


Commodity 

Parts  per  million 

•                    •                    • 

Honevcomb             

6.0 

Hod  dried  cones    

60.0 

*                    •                    • 

•                      • 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved) 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

§180.303    [Amended] 

16.  Section  180.303  is  amended  by 
removing  fit)m  the  table  in  paragraph 
(a)(1)  the  entries  for  "Peanut,  forage"; 
"Pineapples,  forage";  and  "Soybean 
straw." 

17.  Section  180.315  is  amended  by 
revising  th^  table  in  paragraph  (a)  to 
read  as  follows: 


§180.315 
residues. 


Methamidophos;  tolerances  for 


(a)  General. 
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Cotton,  undelinted  seed 

Cucumber    

Eggplant  

Melon    

Pepper    

Potato    

Tomato 


Parts  per  million 


0.1 
1.0 
1.0 
0.5 
1.0 
0.1 
1.0 


§180.332    [Amwided] 

18.  Section  180.332  is  amended  by 
removing  from  the  table  in  paragraph  (a) 
the  entry  for  "Potato  waste,  processed 
(dried)." 

19.  Section  180.342  is  amended  as 
follows: 

a.  By  removing  the  entries  for  "Beans, 
lima,  forage";  "Beans,  snap  forage"; 
"Mushrooms";  "Seed  and  pod 
vegetables"  and  "Sorghum  milling 
fractions"  from  the  tablein  paragraph 

(a)(1).  ,       „ 

b.  By  changing  "Beans,  hma   to 
"Bean,  hma"  "Beans,  snap"  to  "Bean, 
snap,  succulent";  "Beets,  sugar, 
molasses"  to  "Beet,  sugar,  molasses"; 
"Onions  (dry  bulb)"  to  "Onion,  dry 
bulb";  "Peppers"  to  "Pepper." 
"Sorghum,  fodder"  to  "Sorghum,  grain, 
stover."  "Sorghum,  grain"  to  "Sorghum, 
grain,  grain";  "Simflower.  seeds"  to 
"Sunflower,  seed"  in  the  table  in 
paragraph  (a)(1). 

c.  By  removing  the  entries  for  "Bean, 
forage";  "Caneberries";  "Pea  forage"; 
and  "Sugarcane"  from  the  table  in 
paragraph  (a)(2). 

d.  By  changing  "Nectarines"  to 
"Nectarine";  "Peaches  '  to  "Peach"; 
"Strawberries"  to  "Strawberry";  and 
"Sweet  potatoes"  to  "Sweet  potato"  in 
the  table  in  paragraph  {a)(2). 

e.  By  revising  paragraph  (c)(1). 

§  1 80.342    Chlorpyrifos;  tolerancM  for 
residuM. 

***** 

(c)  Tolerances  with  regional 
registrations.  (1)  Tolerances  with 
regional  registration,  as  defined  in 
§  180.1(n).  are  established  for  the 
combined  residues  of  chlorpyrifos  and 
its  metabolite  3.5.6-trichloro-2-pyridinol 
in  or  on  the  following  food 
commodities: 


§180.404    [Amendedl 

20.  Section  180.404  is  amended  by 
removing  the  entries  for  "Cottonseed 
hulls";  "Hogs,  fat";  "Hogs,  mbyp";  and 
"Hogs,  meat"  from  the  table  in 
paragraph  (a). 

21.  Section  180.409  is  amended  by 
revising  the  table  in  paragraph  (a)(1); 
removing  paragraph  (a)(2);  and 
redesignating  paragraph  (a)(3)  as 
paragraph  (a)(2)  to  read  as  follows: 

§180.409    Plrimiphos-methyl;  tolerances 
for  residues. 


(a)  General.    (1) 


Commodity 

Parts  per  million 

AsparaQus  

5.0 

Grape         

0.5 

Leek  (of  which  no  more 
than  0.2  ppm  is 

0.5 

§180.434    [Amended] 

24.  Section  180.434  is  amended  by 
revising  the  table  in  paragraph  (a)  as 
follows: 

a.  By  removing  the  entries  for 
"Apricots."  "Grass,  seed  screenings" 
"Nectarines."  "Peaches."  "Plums,"  and 
"Prunes,  itesh. 

bb.  By  changing  "Bananas"  to 
"Banana":  "Eggs"  to  "Egg";  "Goats,  fat" 
to  "Goat,  fat;"  "Grass,  hay  (straw)"  to 
"Grass,  hay";  "Hogs,  fat"  to  "Hog.  fat"; 
"Mushrooms"  to  "Mushroom";  "Oats, 
forage"  to  "Oat.  forage";  and  "Oats, 
straw"  to  "Oat.  straw. 

cc.  By  changing  "Stonefriiit  group"  to 
"Fruit,  stone,  group  12"  and 
realphabetizing  the  entry. 
[FR  Doc.  02-9070  Filed  4-12-02;  8:45  am] 
BNJJNG  CODE  6SM-S0-S 


Commodity 


Com   

Cattle,  fat     

Cattle,  kidney  and  liver    . 
Cattle,  meat  byproducts 

Goat,  fat   

Goat,  kidney,  and  liver    .. 
Goat,  meat  byproducts 

Hog,  fat   

Hog,  kidney  and  liver  

Hog,  meat  byproducts    ... 

Horse,  fat    

Horse,  kidney  and  liver 
Horse,  meat  byproducts 

Kiwifruit    

Poultry,  fat    

Sheep,  fat    

Sheep,  kkjney  and  liver 
Sheep,  meat  byproducts 
Sorghum,  grain,  grain   ... 


Parts  per  million 


8.0 
0.2 
2.0 
0.2 
0.2 
2.0 
0.2 
0.2 
2.0 
0.2 
0.2 
2.0 
0.2 
5.0 
0.2 
0.2 
2.0 
0.2 
8.0 


§180.416    [Amended] 

22.  Section  180.416  is  amended  by 
removing  the  entries  for  "Goats,  fat"; 
"Goats,  meat";  and  "Goats,  mbyp"  from 
the  table  in  paragraph  (a). 

23.  Section  180.427  is  amended  by 
revising  the  table  in  paragraph  (a); 
removing  the  text  in  paragraph  (c);  and 
reserving  paragraph  (c)  with  a  heading 
to  read  as  follows: 

§  1 80.427    Ruvalinate;  tolerances  for 
residues. 

(a)  General.  *     *     * 


Commodity 

Parts  per  million 

Honey            

0.05 

(c)  Tolerances  with  regional 
registration.  [Reserved] 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  203 

[DFARS  Case  99-0028] 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Anticompetitive  Teaming 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule;  withdrawal. 


summary:  DoD  is  withdrawing  the 
proposed  rule  published  at  66  FR  55157 
on  November  1,  2001.  The  rule 
proposed  amendments  to  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  add  policy 
addressing  exclusive  teaming 
arrangements.  The  proposed 
amendments  specified  that  certain 
exclusive  teaming  arrangements  may 
evidence  violations  of  the  antitrust  laws. 
Public  comments  received  on  this 
proposed  rule  and  on  an  earlier 
proposed  rule  published  at  64  FR  63002 
on  November  18. 1999.  indicated  that 
there  is  no  demonstrated  need  for 
DFARS  guidance  on  this  subject. 
Therefore.  DoD  is  withdrawing  the 
proposed  rule. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Schneider.  Defense  Acquisition 
Regulations  Coimcil, 
OUSD(AT&L)DP{DAR).  IMD  3D139, 
3062  Defense  Pentagon.  Washington,  DC 
20301-3062.  Telephone  (703)  602-0326; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  99-D028. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

[FR  Doc.  02-9050  Filed  4-12-02;  8:45  am] 
BIUJNG  COOe  5001-OS-P 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  225 

Balance  of  Payments  Program  in 
Defense  Supply  Contracts 

agency:  Department  of  Defense  (DoD). 
ACTION:  Request  for  public  comments. 

summary:  The  Office  of  the  Under 
Secretary  of  Defense  (Acquisition, 
Technology,  and  Logistics)  is  seeking 
mformation  that  will  assist  it  in 
evaluating  a  proposal  to  eliminate  the 
application  of  the  Balance  of  Payments 
Program  (BOPP)  to  DoD  procurements  of 
Supplies  to  be  used  overseas.  An  earlier 
document  published  in  the  Federal 
Register  at  66  FR  47155  on  September 
1 1 ,  2001 ,  requested  public  comments  on 
eliminating  the  application  of  the  BOPP 
to  construction  contracts.  Those 
comments  are  now  being  evaluated. 
Interested  parties  are  invited  to  submit 
written  comments  or  recommendations 
relative  to  eliminating  the  application  of 
the  BOPP  to  supply  contracts.  It  is 
requested  that  the  comments  submitted 
provide  specific  examples  of  the 
benefits  to  be  achieved  by  the 
elimination  of  BOPP  or  identify  specific 
harm  that  would  accrue  as  a  result  of 
the  elimination  of  the  BOPP  preference 
in  DoD  supply  contracts. 
DATES:  Comments  must  be  received  no 
later  than  ]ime  14,  2002. 
ADDRESSEES:  Send  all  comments  to 
Charles  A.  Zuckerman,  Deputy  Director, 
Defense  Procurement.  Foreign 
Contracting.  OUSD(AT&L),  3060 
Defense  Pentagon,  Washington,  DC 
20301-3060. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Hildner.  Procurement  Analyst. 
Defense  Procurement,  Defense  Systems 
Procurement  Strategies.  OUSD(AT&L). 
3060  Defense  Pentagon,  Washington,  DC 
20301-3060,  telephone  (703) 695-4258, 
or  e-mail  to  Susan.Hildner@osd.mil. 
SUPPLEMENTARY  INFORMATION:  The  BOPP 
was  established  by  Secretary  of  Defense 
Robert  S.  McNamara  in  July  1962,  when 
he  directed  the  Secretaries  of  the. 
Military  Departments  to  hold  each  of 
their  respective  department's 
texpenditures  of  appropriated  funds 
outside  the  United  States,  its 
possessions,  and  Puerto  Rico,  to  an 


absolute  minimvun.  The  BOPP  coverage 
was  incorporated  in  the  Armed  Services 
Procurement  Regulation  (ASPR).  the 
predecessor  to  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  in  July  1964.  There  is  no 
statutory  authority  for  the  BOPP. 

The  BOPP,  as  implemented,  restricts 
the  piuchase  of  supplies  that  are  not 
domestic  end  products,  for  use  outside 
the  United  States,  in  prociu-ements 
where  the  estimated  cost  is  expected  to 
exceed  the  simplified  acquisition 
threshold.  Its  restrictions  are  similar  to 
those  of  the  Buy  American  Act  (BAA). 
It  uses  the  same  definitions  and 
evaluation  procedures,  including  the 
application  of  a  50  percent  factor  to 
determine  imreasonable  cost.  The  BOPP 
was  established  as  an  interim  measure 
to  be  used  until  the  U.S.  balance  of 
payments  deficit  was  corrected. 
However,  40  years  later,  the  deficit 
continues  even  with  the  BOPP  in  place. 

The  BOPP  is  waived  for  the  21 
countries  with  which  DoD  has  a 
reciprocal  procurement  Memorandum 
of  Understanding  (MOU).  The  countries 
include  Australia.  Austria,  Belgium,  * 
Canada,  Denmark,  Egypt,  Finland. 
France.  Germany.  Greece.  Israel,  Italy, 
Luxemboiug,  Netherlands,  Norway. 
Portugal.  Spain.  Sweden,  Switzerland, 
Turkey,  and  the  United  Kingdom.  The 
BOPP  is  also  waived  for  some  foreign 
supplies  and  construction  materials 
from  60  designated  countries  when  the 
value  of  those  procurements  meets  the 
threshold  for  application  of  the  Trade 
Agreements  Act  (TAA).  The  Federal 
Acquisition  Regulation  (FAR)  contains  a 
listing  of  those  countries  in  section 
25.003.  Additionally,  under  the 
Caribbean  Basin  Initiative,  the  United 
States  Trade  Representative  has 
determined  that,  for  acquisitions  subject 
to  the  TAA,  Caribbean  Basin  country 
end  products  must  be  treated  as  eligible 
products.  An  additional  23  countries  are 
covered  by  the  Caribbean  Basin 
Initiative.  These  countries  are  also 
identified  in  FAR  section  25.003.  Under 
the  provisions  of  the  North  American 
Free  Trade  Agreement,  the  BOPP  is 
waived  for  Canada  (who  is  already  a 
designated  country  under  the  TAA)  and 
Mexico.  As  a  result,  defense  equipment 
procured  under  reciprocal  procurement 
MOUs  and  eligible  products  in 


procurements  subject  to  the  TAA, 
receive  equal  consideration  with 
domestic  offers  as  a  result  of  both  the 
BAA  and  the  BOPP  being  waived  for 
these  procurements.  Given  the  extent  to 
which  these  international  agreements 
impact  the  application  of  the  BOPP.  few 
DoD  supply  procurements  are  subject  to 
BOPP  procedures. 

In  addition  to  the  implications  of  the 
waivers  described  above,  the  proposal  to 
eliminate  the  application  of  the  BOPP  to 
DoD  procurements  is  a  recognition  that 
the  marketplace  has  (^hanged 
considerably  since  the  enactment  of  the 
BOPP.  In  today's  market,  U.S. 
manufacturers  rely  heavily  on  global 
sources,  particularly  in  the  commercial 
arena.  DoD  encourages  its  acquisition 
managers  to  buy  conunercially 
produced  items  rather  than  entering  into 
long  and  expensive  development 
projects.  Just  as  in  the  BAA,  contractors 
must  certify  that  end  products  offered 
for  public  use  are  domestic  end 
products  that  have  been  manufactiu-ed 
in  the  United  States  and  cost  of  the 
domestic  or  qualifying  country 
components  exceeds  50  percent  of  the 
cost  of  all  components.  "To  do  this, 
suppliers  to  DoD  must  determine, 
control,  and  track  the  source  of 
components.  In  today's  global  economy, 
this  has  become  an  extremely  difficult 
task  and  creates  a  disincentive  for 
commercial  companies  to  sell  to  DoD. 
Commercial  vendors  do  not  track  the 
cost  of  items  manufactiu«d  in  a  foreign 
country.  Elimination  of  the  application 
of  the  BOPP  to  DoD  procurements  for 
use  outside  the  United  States  would 
allow  DoD  to  prociu*  more  commercial 
items  if  the  items  were  lower  in  cost  and 
expand  access  to  state-of-the-art 
conunercial  technology. 

The  proposal  to  eliminate  the 
application  of  the  BOPP  to  DoD 
procurements  of  supplies  to  be  used 
overseas  recognizes  both  the  limited 
usefulness  of  the  BOPP  and  the 
international  nature  of  today's 
marketplace. 

Nfichele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

[FR  Doc.  02-9051  Filed  4-12-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Off  ic«  of  t»M  Secretary 

Determination  of  Totai  Amounts  and 
Quota  Period  for  Tariff-Rate  Quotas  for 
Raw  Cane  Sugar  and  Certain  Imported 
Sugars,  Syrups,  and  iMolasses 

agency:  Office  of  the  Secretary,  USDA. 
action:  Notice. 


summary:  This  notice  establishes  the 
aggregate  quantity  of  1,254,983  metric 
tons  raw  value  of  sugar  that  may  be 
entered  under  the  provisions  of 
additional  U.S.  note  5(a)  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  during  fiscal  year 
(FY)  2002.  The  following  quantities  are 
established  for  entry:  1,117,195  metric 
tons  raw  value  of  raw  sugar  under 
subheading  1701.11.10  of  the  HTS; 
34,000  metric  tons  raw  value  of  certain 
sugars,  syrups,  and  molasses  under 
subheadings  1701.12.10,  1701.91.10, 
1701.99.10.  1702.90.10.  and  2106.90.44; 
and  137,788  metric  tons  raw  value  of 
sugar  from  Mexico  in  accordance  with 
the  terms  of  the  North  American  Free 
Trade  Agreetoent  (NAFTA). 
EFFECTIVE  DATE:  April  15,  2002. 
ADDRESSES:  Inquiries  may  be  mailed  or 
delivered  to  the  Import  Policies  and 
Programs  Division  Director,  Foreign 
Agricultural  Service,  AgStop  1021, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1021. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Blabey  (Division  Director, 
Import  Policy  and  Programs  Division), 
202-720-2916. 
SUPPLEMENTARY  INFORMATION: 

Paragraph  (a)(i)  of  additional  U.S. 
note  5  to  chapter  1 7  of  the  HTS 
provides,  in  pertinent  part,  as  follows: 

The  aggregate  quantity  of  raw  cane 
sugar  entered,  or  withdrawn  from 
warehouse  for  consimiption,  under 
subheading  1701.11.10,  diuing  any 


fiscally  year,  shall  not  exceed  in  the 
aggregate  an  amount  (expressed  in  terms 
of  raw  value),  not  less  than  1,117,195 
metric  tons,  as  shall  be  established  by 
the  Secretary  of  Agriculture  *   *   *,and 
the  aggregate  quantity  of  sugars,  syrups 
and  molasses  entered,  or  withdrawn 
from  warehouse  for  consumption,  under 
subheading  1701.12.10, 1701.91.10, 
1701.99.10. 1702.90.10  and  2106.90.44, 
during  any  fiscal  year,  shall  not  exceed 
in  the  aggregate  an  amount  (expressed 
in  terms  of  raw  value),  not  less  than 
22,000  metric  tons,  as  shall  be 
established  by  the  Secretary.  With  either 
the  aggregate  quantity  for  raw  cane 
sugar  or  the  aggregate  quantity  for 
sugars,  syrups  and  molasses  other  than 
raw  cane  sugar,  the  Secretary  may 
reserve  a  quota  quantity  for  the 
importation  of  specialty  sugars  as 
defined  by  the  United  States  Trade 
Representative. 

These  provisions  of  paragraph  (a)(i)  of 
additional  U.S.  note  5  to  chapter  17  of 
the  HTS  authorize  the  Secretary  of 
Agriculture  to  establish  the  total 
amounts  (expressed  in  terms  of  raw 
value)  for  imports  of  raw  cane  sugar  and 
certain  other  sugars,  syrups,  and 
molasses  that  may  be  entered  under  the 
subheadings  of  the  HTS  subject  to  the 
lower  tier  of  duties  of  the  tariff-rate 
quotas  (TRQs)  for  entry  during  the  fiscal 
year  beginning  October  1.  Allocations  of 
the  quota  amounts  among  supplying 
countries  and  areas  will  be  made  by  the 
United  States  Trade  Representative. 

Notice 

I  hereby  give  notice,  in  accordance 
with  paragraph  (a)(i)  of  additional  U.S. 
note  5  to  chapter  17  of  the  HTS,  that  an 
aggregate  quantity  of  up  to  1.254,983 
metric  tons,  raw  value,  of  raw  cane 
sugar  described  in  subheading 
1701.11.10  of  the  HTS  may  be  entered 
or  withdrawn  from  warehouse  for 
consimiption  during  the  period  from 
October  1,  2001,  through  September  30, 
2002.  This  TRQ  amount  may  be 
allocated  among  supplying  countries 
and  areas  by  the  United  States  Trade 
Representative. 

I  will  issue  Certificates  of  Quota 
Eligibility  (CQEs)  to  allow  Brazil,  the    - 
Dominican  Republic,  and  the 
Philippines  to  ship  up  to  25  percent  of 
their  respective  initial  country 
allocations  at  the  low-tier  tariff  during 
each  quarter  of  FY  2002. 1  will  allow 
Mexico  to  ship  up  to  15  percent,  35 


percent,  35  percent,  and  15  percent  of 
its  NAFTA  allocation  during  each 
quarter  of  FY  2002.  Argentina. 
Australia,  Guatemala,  and  Peru  will  be 
allowed  to  ship  up  to  50  percent  of  their 
respective  initial  country  allocations  in 
the  first  6  months  of  FY  2002. 
Unentered  allocations,  during  any 
quarter  or  6-month  period,  may  be 
entered  in  any  subsequent  period.  For 
all  other  countries,  CQEs  corresponding 
to  their  respective  coimtry  allocations 
may  be  entered  at  the  low-tier  tariff  at 
any  time  during  the  fiscal  year. 

I  have  further  determined  that  an 
aggregate  quantity  of  up  to  171,788 
metric  tons  raw  value  of  certain  sugars, 
syrups,  and  molasses  described  in 
subheadings  1701.12.10, 1701.91.10. 
1701.99.10, 1702.90.10,  and2106.90.44 
of  the  HTS  may  be  entered  or 
withdrawn  from  warehouse  for 
consumption  during  the  period  from 
October  1,  2001  through  September  30, 
2002. 1  have  further  determined  that  out 
of  this  quantity  of  171.788  metric  tons, 
the  quantity  of  13.656  metric  tons  raw 
value  is  reserved  for  the  importation  of 
specialty  sugars.  These  TRQ  amounts 
may  be  allocated  among  supplying 
countries  and  areas  by  the  United  States 
Trade  Representative. 

Mexico's  NAFTA  access  of  137.788 
metric  tons  raw  value  may  enter  the 
U.S.  market  as  either  raw  or  refined 
sugar,  pursuant  to  Annex  703.2  of  the 
NAFTA. 

Signed  at  Washington.  D.C.  on  April  9. 
2002. 
Ann  M.  Veneman, 

Secretary  of  Agriculture. 

[FR  Doc.  02-9054  Filed  4-12-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  Number:  FV-02-331] 

United  States  Standards  for  Grades  of 
Canned  Apples 

agency:  Agricultiu^  Marketing  Service. 

USDA. 

ACTION:  Notice;  withdrawal. 


SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  published  a  notice 
soliciting  comments  on  its  proposed 
revision  to  change  the  United  States 
Standards  for  Grades  of  Canned  Apples. 
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Specifically.  AMS  proposed  to  lower  the 
recommended  drained  weight  for 
canned  apples  packed  in  No.  10  cans. 
After  reviewing  the  Agency  has  decided 
to  withdraw  the  proposal  and  terminate 
the  action. 

effective  date:  April  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randle  A.  Macon,  Processed  Products 
Branch,  Fruit  and  Vegetable  Programs, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agricultiu-e,  Room  0709, 
South  Building;  STOP  0247,  1400 
Independence  Avenue  SW;  Washington, 
DC.  20250;  faxed  to  (202)  690-1527;  or 
e-mailed  to  RandIe.Macon@usda.gov. 
The  United  States  Standards  for  Canned 
Apples  is  available  either  through  the 
address  cited  above  or  by  accessing  the 
AMS  Home  Page  on  the  Internet  at 
http://www.ams.usda.gov/fv/ppb.html. 

SUPPLEMENTARY  INFORMATION: 
Background 

J  AMS  received  petitions  from 
mdependent  Food  Processors  Company 
of  Sunnyside.  Washington;  and  Snokist 
Growers  of  Yakima,  Washington, 
requesting  the  revision  of  the  United 
States  Standards  for  Grades  of  Canned 
Apples.  The  two  petitioners  represent  a 
significant  part  of  the  Pacific  Northwest 
apple  industry.  The  Pacific  Northwest 
apple  industry  provides  almost  half  of 
the  apples  produced  domestically.^ 
I  The  petitions  stated  that  the 
recommended  drained  weight  of  96 
ounces  for  apples  packed  in  No.  10  size 
cans,  in  the  U.S.  Standards  for  Grades 
of  Canned  Apples,  was  difficult  to 
obtain  and  places  the  Pacific  Northwest 
processors  at  an  economic  disadvantage 
in  bidding  for  government  and  non- 
government contracts.  The  reasons 
given  for  this  disparity  were  that  the 
varietal  types  of  apples  and  the  growing 
conditions  in  the  Northwest  region  are 
different  from  other  apple  producing 
regions  aroimd  the  country. 

The  petitioners  also  stated  that  to 
meet  the  standard  when  packing  certain 
varieties  of  apples,  the  cans  are  over- 
filled. This  condition  may  cause  damage 
to  the  sliced  apples  which  may  cause 
the  slices  to  be  graded  as  less  than 
"Grade  A." 

Petitioners  went  on  to  state  that  to 
meet  USDA  recommended  requirements 
for  drained  weight,  some  processors 
may  be  required  to  put  more  product 
into  the  can,  causing  economic 
hardship,  damage  to  the  product,  and 
sometimes  loss  of  the  integrity  of  the 
can  seal.  If  the  seal's  integrity  was  lost 
during  processing,  the  product's 
wholesomeness  was  jeopardized. 


1  Source— USDA.  NASS,  ASB. 


USDA  reviewed  the  petitions  and  data 
submitted,  and  had  gathered  additional 
information  from  relevant  government 
agencies  and  industry  sources  including 
growers,  processors,  and  buyers.  Based 
on  this  information,  USDA  found  that 
there  may  be  a  disparity  between  the 
drained  weights  for  carmed  apples  from 
Pacific  Northwest  processors  and  those 
from  other  sections  of  the  country. 

"The  Department  therefore  proposed  to 
lower  the  recommended  drained  weight 
for  apples  packed  No.  10  size  cans,  from 
96  ounces  to  92  ounces  in  the  U.S. 
Standards  for  Grades  of  Caimed  Apples. 

Based  on  that  information,  the  USDA 
published  a  notice  in  the  Federal 
Register,  on  December  24, 1997  (62  FR 
67326),  proposing  to  revise  the  U.S. 
Standards  for  Grades  of  Canned  Apples 
by  lowering  the  recommended  drained 
weight  for  sliced  apples  packed  in  No. 
10  size  cans,  from  96  ounces  to  92 
ounces. 

A  60  day  comment  period  was 
provided  for  interested  persons  to  send 
in  comments  on  this  recommended 
change  to  the  Standards.  The  USDA 
received  19  comments  responding  to  tiie 
notice  from  a  wide  range  of  sources, 
including  trade  associations, 
government  agencies,  and 
manufacturers.  There  were  also 
comments  from  members  of  Congress 
which  were  received  after  the  60  day 
comment  period  had  closed. 

Commenters  responding  in  favor  of 
lowering  the  recommended  drained 
weight  for  sliced  apples  packed  in  No. 
10  size  cans  from  96  ounces  to  92 
oimces,  stated  that  this  change  was 
necessary  because  the  current  U.S. 
standards  puts  Pacific  Northwest 
processors  at  an  economic  disadvantage 
in  bidding  for  government  and  non- 
government contracts.  The  reason  given 
was  that  the  varietal  types  of  apples  and 
the  growing  conditions  in  the  Northwest 
region  are  different  from  other  apple 
producing  regions  around  the  country. 
The  Pacific  Northwest  varieties  are  high 
quality  larger  and  firmer  apples  that  do 
not  pack  down  in  the  can  as  well  as  the 
smaller  variety  apples  from  other 
growing  areas  regardless  of  cut.  The 
commenters  state  that  to  meet  the 
standard  when  packing  No.  10  size 
containers,  the  cans  are  over-filled.  This 
condition  causes  damage  to  the  sliced 
apples  upon  closure  of  the  can  which 
may  cause  the  slices  to  be  graded  as  less 
than  "Grade  A."  This  over-filled 
condition  may  lead  to  loss  of  the 
integrity  of  the  can  seal.  If  the  seal's 
integrity  is  lost  during  processing,  the 
product's  wholesomeness  is 
jeopardized. 

Another  commenter,  in  favor  of  the 
change,  stated  that  in  order  for  Pacific 


Northwest  apple  processors  to  meet  the 
recommended  drained  weight  for  sliced 
apples  packed  in  No.  10  size  cans,  they 
would  have  to  use  smaller  and  softer 
(lower  quality)  apples  when  packing 
this  product. 

Of  the  opposing  conunents  received, 
there  was  one  central  concern  that  was 
raised  by  most  of  the  commenters.  Most 
asserted  that  lowering  the  recommended 
drained  weight  for  sliced  apples  packed 
in  No.  10  size  cans,  from  96  ounces  to 
92  ounces,  will  lead  to  inferior  quality 
sliced  apples  being  utilized  resulting  in 
a  negative  impact  on  the  sliced  apple 
market.  This,  in  turn  would  cause  a 
decrease  in  apple  consiunption  by  the 
consumer. 

The  comments  from  members  of 
Congress,  which  were  received  after  the 
60  day  comment  period  had  closed, 
echoed  the  same  concern  that  lowering 
the  recommended  drained  weight  for 
sliced  apples  packed  in  No.  10  size 
cans,  from  96  ounces  to  92  ounces, 
would  lead  to  inferior  quality  sliced 
apples  being^  utilized.  This  action  could 
also  result  in  job  and  production  losses. 

One  commenter  stated  that  lowering 
the  recommended  drained  weight  forv 
sliced  apples  packed  in  No.  10  size 
cans,  might  cause  processors  outside  of 
the  Pacific  Northwest  to  produce 
canned  sliced  apples  that  will  seem  not 
completely  filled  or  slack  filled  which 
will  also  result  in  a  negative  consumer 
reaction.  At  the  same  time,  Pacific 
Northwest  packs  might  be  viewed  as 
superior  because  the  cans  are  always 
hill. 

The  comments  reflect  a  diverse 
spectrum  of  views  on  both  sides  of  the 
issue  as  well  as  considerable  opposition 
vdthin  the  industry,  to  the  proposed 
amendments.  After  reviewing  and 
considering  the  comments,  The 
Department  has  decided  not  to  proceed 
with  this  action,  but  will  consider  any 
additional  views  or  recommendations 
from  the  industry.  Therefore,  the 
proposed  revision  as  published  in  the 
December  24, 1997,  notice  is 
withdrawn. 

Dated:  April  9,  2002. 
A.I.  Yates, 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  02-9053  Filed  4-12-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Infonnatlon  Collection;  Ride-Along 
Program 

agency:  Forest  Service,  USDA. 
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action:  Notice;  request  for  conunent.  Forest  Service  law  enforcement 

community  relationships  and 

SUMMARY:  In  accordance  with  the  cooperation,  improve  the  quality  of 

Paperwork  Reduction  Act  of  1995.  the  Forest  Service  customer  service,  and 

Forest  Service  is  seeking  comments  provide  LE&I  personnel  a  recruitment 

from  all  interested  individuals  and  tool.  A  rider  must  complete  two  forms 

organizations  on  a  new  information  j^  order  to  participate.  Form  FS-5300- 

coUection  associated  with  the  Ride-  33  asks  for  the  participant's  name, 

along  Program  application,  a  program  address,  social  security  nvunber,  driver's 

which  allows  a  private  citizen  to  apply  license  number,  work  address,  location 

to  ride  along  with  Forest  Service  Law  of  the  Ride-Along,  and  the  reason  for  the 

Enforcement  officers.  Ride-Along.  Law  enforcement  officers 

DATES:  Comments  must  be  received  in  use  Form  FS-5300-33  to  conduct  a 

writing  on  or  before  June  14,  2002  to  be  minimum  background  check  before 

assured  of  consideration.  Comments  authorizing  a  person  to  ride  along.  Form 

received  after  that  date  will  be  FS-5300-34  is  signed  by  riders  to 

considered  to  the  extent  practicable.  exempt  law  enforcement  officers  and 

ADDRESSES:  Comments  concerning  this  the  Forest  Service  from  damage,  loss,  or 

notice  should  be  addressed  to  the  injury  liability  incurred  during  the 

Director  of  Law  Enforcement  and  rider's  participation  m  the  prograin.  If 

Investigation,  Forest  Service,  USDA,  the  information  is  not  collected,  riders 

Mail  Stop  1 140, 1400  Independence  will  not  be  able  to  nde  along  with  Forest 

Ave..  SW.,  Washington,  D.C.  20250-  Service  law  enforcement  officers. 

1140.                                     ...  Estimate  of  Annual  Burden: 

Comments  also  may  be  submitted  via  Minutes 

facsimile  to  (703)  605-5112  or  by  e-mail  ps_53oo_33    5 

to  broemeling@fs.fed.us.  FS-5300-34    5 

The  public  may  inspect  comments  

received  at  1621  N.  Kent  Street,  Room  Total   ^0 

1015  Rosslyn  Plaza  East,  Arlington.  VA,  . 

during  normal  business  hours.  Visitors  Type  of  Respondents:  Citizens, 

are  encouraged  to  call  ahead  to  (703)  Estimated  Annual  Number  of 

605-4690  to  facilitate  entry  to  the  Respondents:  1200. 

building.  Estimated  Annual  Number  of 

FOR  FURTHER  INFORMATION  CONTACT:  Responses  per  Respondent:  1 . 

Byran  Roemeling,  LE&I,  (703)  605-4690  Estimated  Total  Annual  Burden  on 

or  Mary  Ann  Ball,  Forest  Service  Respondents:  34  hours  per  year. 

Information  Cellection  Coordinator,  _ 

(703)  605-4572.  or  send  an  e-mail  to  Comment  Is  mvited 

maryball@fs.fed.us.  Individuals  who  use  Comment  is  invited  on:  (1)  Whether 

telecommunication  devices  for  the  deaf  ^.^  collection  of  information  is 

(TDD)  may  call  the  Federal  Information  f^^  the  stated  purposes  and 

Relay  Service  (FIRS)  at  1-800-877-8339  J^^^/^^,  p^rfonriance  of  the  functions 

between  8:00  a.m.  and  8:00  p  m..  ^j  ^^^  ^          including  whether  the 

Eastern  Standard  Time.  Monday  information  will  have  practical  or 

through  Friday.  scientific  utility;  (2)  the  accuracy  of  the 

SUPPLEMENTARY  INFORMATION:  agency's  estimate  of  the  burden  of  the 

Description  of  Information  CoUection  collection  of  information,  including  the 

,         ,      ,        „  validity  of  the  methodology  and 

J^wo^'^^^^^'^fcnL"^^'  assumptions  used:  (3)  ways  to  enhance 

OMB  Number:  0596-New.  ^^      K^       ^^.^.      ^j  ^,1^^^  ^j  the 

VTS  o/«equest:  New  information  to  be  collected;  and  (4) 

Abstract:  ^^^^ ^°7_«J^°  ^°"«f  °"  ways  to  minimize  the  burden  of  the 

IS  necessary  for  Forest  Service  Law  ^J^^^^^  of  information  on 

Enforcement  and  Investigation  (L£&n  ^      ^jents.  including  the  use  of 

officers  to  approve  a  nder  who  apphes  P    ^^^^  electronic,  mechanical,  or 
to  participate  m »!»«  ^«-^°°g  P^°£^-     other  technological  collection 

This  infomation  collection  provides  ^^^^         „,  ^^t^er  forms  of  information 

additional  protection  for  LE&I  officers  J    i~  1 

by  confirming  the  identity  and  status  of  tecnnoiogy. 

riders  before  allowing  them  to  All  comments  received  m  response  to 

accompany  LE&I  officers  in  boats,  cars.  this  notice,  including  names  and 

trucks,  or  other  Forest  Service  vehicles.  addresses  when  provided,  will  be  a 

The  purpose  of  the  Ride-Along  Program  matter  of  public  record.  Comments  will 
is  for  citizens  to  learn  about  and  observe     be  summarized  and  included  in  the 

Forest  Service  Law  Enforcement  and  informaUon  collection  submission  for 

Investigation  (LE&I)  tasks  and  activities.  Office  of  Management  and  Budget 

The  program  is  intended  to  enhance  approval. 


2002  /  Notices 


Dated:  April  2,  2002. 
Sally  D.  Collins, 

Associate  Chief. 

[PR  Doc.  02-9016  Filed  4-12-02;  8:45  am) 

BILUNG  COOe  3410-11-P 


DEPARTMENT  OF  COMMERCE 
Census  Bureau 

National  Survey  of  Volunteering  and 
Giving  Among  Teens 

ACTION:  Proposed  collection;  comment 
request. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  14.  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer. 
Department  of  Commerce.  Room  6608, 
14th  and  Constitution  Avenue.  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  mclayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ken  Kaplan  or  Sue 
Montfort,  U.S.  Census  Bureau,  FOB  3, 
Room  3351,  Washington,  DC  20233- 
8400  at  (301)  457-3836. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  national  survey  will  be  the  third 
in  a  series  of  surveys  on  volunteering 
and  giving  among  teens  in  the  United 
States.  Independent  Sector,  a  nonprofit, 
nonpartisan  coalition  of  more  than  700 
national  organizations,  foundations,  and 
corporate  philanthropy  programs,  began 
the  series  in  1992,  with  a  second  study 
conducted  in  1996.  The  purpose  of  this 
survey,  and  the  series  itself,  is  to 
provide  trend  data  on  the  volimteering 
and  giving  behavior  of  yoimg  people;  to 
chart  the  impact  of  major  institutions, 
such  as  schools  and  religious 
institutions  on  encouraging  such 
behavior;  to  highlight  teens'  attitudes  on 
a  variety  of  issues  relating  to  their 
volunteering  behavior;  and  to  explore 
behavioral  and  motivational  factors  that 
influence  volimteering  and  giving. 
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The  original  survey  questionnaire  was 
developed  by  a  national  advisory  group 
of  scholars  and  practitioners  and 
addressed  the  following  issues: 

Who  volunteers?  Who  gives?  To 
whom?  How  much? 

When  did  teenagers  begin  to 
volunteer  and  give? 

What  skills  have  teens  learned  fi'om 
their  community  service? 

To  what  degree  do  schools  encourage 
volunteering?  Do  they  offer  courses 
requiring  community  service  or  require 
community  service  for  graduation? 

What  are  determinants  of  giving  and 
volunteering  behavior? 

What  is  the  motivation  for  giving  and 
volunteering  to  various  types  of 
charitable  causes? 

What  level  of  confidence  do  teenagers 
have  in  the  institutions  of  our  society? 

This  survey  is  unique  because  it 
contains  information  about  both 
teenagers  who  give  or  volunteer  and 
those  that  do  neither.  The  findings  have 
been  of  interest  to  policymakers,  the 
media,  researchers,  and  school 
principals  and  teachers,  as  well  as 
leaders  of  voluntary  organizations. 

For  the  national  sample,  we  will 
select  a  s£imple  of  households  fi'om 
expired  Current  Population  Survey 
(CPS)  rotations.  If  individual  state 
samples  are  requested,  we  will  utilize 
either  the  CPS  or  the  decennial  census 
to  obtain  a  sample.  We  plan  to  pretest 
the  questionnaire  content.  We  will 
obtain  parental  consent  prior  to 
interviewing  the  teenage  respondents. 

n.  Method  of  Collection 

The  information  will  be  collected  by 
telephone-only  interviews  in  one  of  the 
Census  Bureau's  telephone  centers.  The 
data  methodology  will  utilize  either 
paper-and-pencil  interviewing  (PAPI)  or 
computer-assisted  telephone 
interviewing  (CATI). 

m.  Data 

Office  of  Management  and  Budget 
(OMB)  Number:  Not  available. 

Form  Number:  There  will  be  no  form 
number  if  conducted  by  CATI.  If 
conducted  by  PAPI,  the  form  number 
will  be  VCT-1. 

\Type  of  Review:  New  collection. 

\Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
5.000  respondents. 

Estimated  Time  Per  Response:  30 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  2.500  hours. 

Estimated  Total  Annual  Cost:  There  is 
no  cost  to  respondents  other  than  their 
time. 

Respondent's  Obligation:  Volimtary.  . 


Legal  Authority:  Title  13.  United 
States  Code,  Section  182. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy,  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  April  9,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-8993  Filed  4-12-02;  8:45  am] 
BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Information  Systems  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Information  Systems  Technical 
Advisory  Committee  (1ST AC)  will  meet 
on  April  24  &  25.  2002  9  a.m..  in  the 
Herbert  C.  Hoover  Building.  Room  3884. 
14th  Street  between  Pennsylvania 
Avenue  and  Constitution  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration  on 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to 
information  systems  equipment  and 
technology. 

April  24 

Public  Session 

1 .  Comments  or  presentations  by  the 
public. 

2.  Presentation  on  Web-based  remote 
hardware  management. 

3.  Presentation  on 
Microelectromechanical  (MEMS) 
technology  and  applications. 

4.  Presentation  on  battery  and  fuel 
cell  technology. 


April  24  &  25 
Closed  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958. 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related  > 
thereto. 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  required.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  public 
presentation  materials  or  comments  be 
forwarded  before  the  meeting  to  the 
address  listed  below: 
Ms.  Lee  Ann  Carpenter,  Advisory 

Committees  MS:  3876,  U.S. 

Department  of  Commerce,  15th  St.  & 

Pennsylvania  Ave,  NW..  Washington. 

DC  20230 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  September  7. 
2001,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the'  series  of  meetings  or 
portions  of  meetings  of  these 
Committees  and  of  any  Subcommittees  - 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552(c)(1) 
shall  be  exempt  fi'om  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3).  of  the  Federal 
.  Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

For  more  information,  contact  Lee 
Ann  Carpenter  on  202-482-2583. 

Dated:  April  2.  2002. 
Lee  Ann  Carpenter. 
Committee  Liaison  Officer. 
[FR  Doc.  02-8994  Filed  4-12-02;  8:45  am] 
BILUrMS  CODE  3510-33-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
(A-351-832] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination:- 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  15.  2002. 


18166 


Federal  Register /Vol.  67.  No.  72 /Monday,  April  15.  2002 /Notices 


FOR  FURTHER  INFORMATION  CONTACT: 

Vicki  Schepker  or  Christopher  Smith,  at 
(202)  482-1756  or  (202)  482-1442. 
respectively;  AD/CVD  Enforcement 
Group  n  Office  5,  Import 
Administration.  Room  18^0. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW. 
Washington.  DC  20230. 

The  Applicable  Statute  and  Regulation 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce  (the 
Department)  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(2001). 
Preliminary  Determination 

We  preliminarily  determine  that 
carbon  and  certain  alloy  steel  wire  rod 
(steel  wire  rod)  from  Brazil  is  being 
sold,  or  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

This  investigation  was  initiated  on 
September  24,  2001.'  See  Initiation  of 
Antidumping  Ehity  Investigations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil,  Canada,  Egypt. 
Germany,  Indonesia.  Mexico.  Moldova. 
South  Africa.  Trinidad  and  Tobago. 
Ukraine,  and  Venezuela.  66  FR  50164 
(October  2.  2001)  (Initiation  Notice). 
Since  the  initiation  of  the  investigation, 
the  following  events  have  occurred: 

On  October  12.  2001.  the  United 
States  International  Trade  Commission 
(ITC)  preliminarily  determined  that 
there  is  a  reasonable  indication  that  the 
domestic  industry  producing  steel  wire 
rod  is  materially  injiuwi  by  reason  of 
imports  from  Brazil,  Canada.  Germany. 
Indonesia.  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine  of  carbon  and 
certain  alloy  steel  wire  rod.^  See 
Determinations  and  Views  of  the 


Commission,  USITC  Publication  No. 
3456,  October  2001. 

The  Department  issued  a  letter  on 
October  16,  2001,  to  interested  parties  in 
all  of  the  concurrent  steel  wire  rod 
antidumping  investigations,  providing 
an  opportunity  to  comment  on  the 
Department's  proposed  model  match 
characteristics  and  hierarchy.  The 
petitioners  submitted  comments  on 
October  24.  2001.  The  Department  also 
received  comments  on  model  matching 
from  respondents  Hysla  S.A.  de  C.V. 
(Mexico),  Ivaco,  Inc.,  Ispat  Sidbec  Inc. 
(Canada).  These  comments  were  taken 
into  consideration  by  the  Department  in 
developing  the  model  matching 
characteristics  and  hierarchy  for  all  of 
the  steel  wire  rod  antidumping 
investigations. 

On  November  9,  2001,  the  Department 
issued  an  antidumping  questionnaire  to 
Companhia  Sidenirgica  Belgo  Mineira 
and  its  fully-owned  subsidiary,  Belgo- 
Mineira  Participagao  Indiistria  e 
Comercio  S.A.  (BMP),  collectively  Belgo 
Mineira.3  vVe  issued  supplemental 
questionnaires  on  December  27,  2001, 
January  18,  and  February  13,  2002.  On 
December  5,  2001,  the  petitioners 
alleged  that  there  that  there  was  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  imports  of  steel  wire  rod  from 
Brazil,  Germany,  Mexico,  Moldova, 
Turkey,  and  Ukraine."* 

On  January  17,  2002,  the  petitioners 
requested  a  30-day  postponement  of  the 
preliminary  determinations  in  this 


•  The  petitioners  in  this  investigation  are  Co-Steel 
Raritan,  Inc..  GS  Industries,  Inc..  Keystone 
Consolidated  Industries,  Inc.,  and  North  Star  Steel 
Texas,  Inc. 

*  With  respect  to  imports  from  Egypt,  South 
Africa,  and  Venezuela,  the  ITC  determined  that 
imports  frxjm  these  countries  during  the  period  of 
investigation  (POI)  were  negligible  and,  therefore, 
these  investigations  were  terminated. 


'  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  maimer  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market.  Section  C  requests  a  complete  listing  of  U.S. 
sales.  Section  D  requests  information  on  the  cost  of 
production  (COP)  of  the  foreign  like  product  and 
the  constructed  value  (CV)  of  the  merchandise 
under  investigation.  Section  E  requests  information 
on  further  manufacturing. 

♦On  December  21,  2001  the  petitioners  further 
alleged  that  there  was  a  reasonable  basis  to  believe 
or  suspect  that  critical  circumstances  exist  with 
respect  to  imports  of  steel  wire  rod  from  Trinidad 
and  Tobago.  On  February  4,  2002,  the  Department 
preliminarily  determined  that  critical 
circumstances  exist  with  respect  to  wire  rod  bom 
Germany.  Mexico,  Moldova,  Trinidad  and  Tobago, 
and  Ukraine;  however,  the  Department  did  not 
make  a  determination  with  respect  to  wire  rod  from 
Brazil  at  that  time.  See  Memorandum  to  Faryar 
Shirzad  Re.  Antidumping  Duty  InvestigaUon  of 
Carbon  and  Certain  Alloy  Steel  Wire  Rod  from 
Mexico  and  Trinidad  and  Tobago— Preliminary 
Affirmative  Determinations  of  Critical 
Circumstances  (February  4,  2002);  See  also  Carbon 
and  Certain  Alloy  Steel  Wire  Rod  from  Germany, 
Mexico,  Moldova,  Trinidad  and  Tobago,  and 
Ukraine;  Notice  of  Preliminary  Determination  of 
Critical  Circumstances.  67  FR  6224  (February  11, 
2002). 


investigation.  On  January  28,  2002,  the 
Department  published  a  Federal 
Register  notice  postponing  the  deadline 
for  the  preliminary  determinations  until 
March  13.  2002.  See  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil.  Canada.  Indonesia. 
Germany,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine,  67  FR  3877 
(January  28,  2002).  On  March  4.  2002, 
the  petitioners  requested  an  additional 
20-day  postponement  of  the  preliminary 
determinations  in  this  investigation.  On 
March  15,  2002,  the  Department 
published  a  Federal  Register  notice 
postponing  the  deadline  for  the 
preliminary  determinations  until  April 
2.  2002.  See  Notice  of  Postponement  of 
Preliminary  Antidumping  Duty 
Determinations:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  From  Brazil. 
Canada.  Germany,  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago,  and 
Ukraine,  67  FR  11674  (March  15,  2002). 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Section  735(a)(2)(A)  of  the  Act 
provides  that  a  final  determination  may 
be  postponed  until  not  later  than  135 
days  after  the  date  of  the  publication  of 
the  preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise. 
Section  351.210(e)(2)  of  the 
Department's  regulations  requires  that 
exporters  requesting  postponement  of 
the  final  determination  must  also 
request  an  extension  of  the  provisional 
measures  referred  to  in  section  733(d)  of 
the  Act  from  a  four-month  period  until 
not  more  than  six  months.  We  received 
a  request  to  postpone  the  final 
determination  from  Belgo  Mineira  on 
April  1,  2002.  In  its  request,  the 
respondent  consented  to  the  extension 
of  provisional  measures  to  no  longer 
than  six  months.  Since  this  preliminary 
determination  is  affirmative,  the  request 
for  postponement  is  made  by  exporters 
who  account  for  a  significant  proportion 
of  exports  of  the  subject  merchandise, 
and  there  is  no  compelling  reason  to 
deny  the  respondent's  request,  we  have 
extended  the  deadline  for  issuance  of 
the  final  determination  until  the  135th 
day  after  the  date  of  publication  of  this 
preliminary  determination  in  the 
Federal  Register.  Furthermore,  any 
provisional  measiues  imposed  by  this 
investigation  have  been  extended  from  a 
foxa  month  period  to  not  more  than  six 
months. 
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Period  of  Investigation 

The  POI  is  July  1,  2000.  through  June 
30,  2001.  This  period  corresponds  to  the 
four  most  recently  completed  fiscal 
quarters  prior  to  the  month  of  the  filing 
of  the  petition  (i.e.,  August  2001). 

Scope  of  Investigations 

The  merchcmdise  covered  by  these 
investigations  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  roimd  cross 
section,  5^00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectioned 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e..  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0,08  percent  or  more  of  sulfur, 
more  than  0,04  percent  of  phosphorus, 
more  than  0,05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  Grade  1080  tire 
cord  quality  wire  rod  measuring  5.0  mm 
or  more  but  not  more  than  6.0  nun  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0,15  mm;  (vi)  capable  of  being  drawm  to 
a  diameter  of  0,30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7,0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 


(maximiun  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  Eiuopean  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
siu-face  defects  of  a  length  greater  than 
0,2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  tiie  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum. 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0,10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0,24  to  0.30 
percent  (if  chromiimi  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations- 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
ciurently  classifiable  imder  subheadings 
7213.91.3010.  7213.91.3090. 
7213.91.4510,  7213,91.4590, 
7213.91,6010,  7213.91.6090, 
7213.99.0031,  7213,99.0038, 
7213.99.0090,  7227,20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095,  7227.90.6051, 
7227.90.6053,  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 


See  Carbon  and  Certain  Alloy  Steel 
Wire  Rod:  Requests  for  exclusion  of 
various  tire  cord  quality  wire  rod  and 
tire  bead  quality  wire  rod  products  from 
the  scope  of  Antidumping  Duty  (Brazil, 
Canada,  Egypt,  Germany,  Indonesia, 
Mexico.  Moldova,  South  Africa, 
Trinidad  and  Tobago,  Ukraine,  and 
Venezuela)  and  Countervailing  Duty 
(Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey)  Investigations. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  knov^m 
exporter  and  producer  of  the  subject 
merchandise.  Where  it  is  not  practicable 
to  examine  all  known  producers/ 
exporters  of  subject  merchandise, 
section  777A(c)(2)  of  the  Act  permits  us 
to  investigate  either  1)  a  sample  of 
exporters,  producers,  or  types  of 
products  that  is  statistically  valid  based 
on  the  information  available  at  the  time 
of  selection,  or  2)  exporters  and 
producers  accounting  for  the  largest 
volume  of  the  subject  merchandise  that 
can  reasonably  be  examined.  In  the 
petition,  the  petitioners  identified  four 
producers/exporters  of  steel  wire  rod. 
The  data  on  the  record  indicate  that  two 
of  these  producers/exporters  sold 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
(i.e.,  the  period  July  2000  through  Jxme 
2001);  however,  due  to  limited 
resoiu-ces  we  determined  that  we  could 
investigate  only  the  largest  exporter, 
Belgo  Mineira.  See  Respondent 
Selection  Memorandum,  frxim  David 
Bede  and  Vicki  Schepker,  dated 
November  9,  2001. 

Product  Comparisons  .' 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  the 
respondents  covered  by  the  description 
in  tiie  Scope  of  Investigation  section, 
above,  and  sold  in  Brazil  diu-ing  the  POI 
are  considered  to  be  foreign  like 
products  for  piu^poses  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  We  have  relied  on  eight 
criteria  to  match  U.S.  sales  of  subject 
merchandise  to  comparison-market 
sales  of  the  foreign  like  product  or 
constructed  value  (CV):  grade  range, 
carbon  content  range,  surface  quality, 
deoxidization,  maximum  total  residual 
content,  heat  treatment,  diameter  range, 
and  coating.  These  characteristics  have 
been  weighted  by  the  Department  where 
appropriate.  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  made  in  the  ordinary  course  of 
trade  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
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similar  foreign  like  product  on  the  basis 
of  the  characteristics  Usted  above. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 
wire  rod  from  Brazil  were  made  in  the 
United  States  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  and  the 
constructed  export  price  (CEP)  to  the 
normal  value  (NV).  as  described  in  the 
Export  Price  and  Constructed  Export 
Price  and  Normal  Value  sections  of  this 
notice.  In  accordance  with  section 
777A(d)(l)(A){i)  of  the  Act,  we 
calculated  weighted-average  EPs  and 
CEPs.  We  compared  these  to  weighted- 
average  home  market  prices  or  CVs,  as 
appropriate. 

Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
used,  as  appropriate,  EP  or  CEP  as 
defined  in  sections  772(a)  and  772(b)  of 
the  Act.  respectively.  Section  772(a)  of 
the  Act  defines  EP  as  the  price  at  which 
the  subject  merchandise  is  first  sold 
before  the  date  of  importation  by  the 
producer  or  exporter  outside  of  the 
United  States  to  an  unaffiliated 
purchaser  in  the  United  States  or  to  an 
imaffiliated  purchaser  for  exportation  to 
the  United  States,  as  adjusted  under 
subsection  722(c)  of  the  Act. 

Section  772(b)  of  the  Act  defines  CEP 
as  the  price  at  which  the  subject 
merchandise  is  first  sold  in  the  United 
States  before  or  after  the  date  of 
importation  by  or  for  the  account  of  the 
producer  or  exporter  of  such 
merchandise  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  a 
purchaser  not  affiliated  with  the 
producer  or  exporter,  as  adjusted  imder 
subsections  772(c)  and  (d)  of  the  Act. 

We  calculated  EP  and  CEP.  as 
appropriate,  based  on  the  packed  prices 
charged  to  the  first  unaffiliated 
customer  in  the  United  States.  In 
accordance  with  section  772(c)(2)(A)  of 
the  Act,  we  made  deductions  from  the 
starting  price  for  movement  expenses. 
These  include  freight  charges  incurred 
in  transporting  merchandise  from  the 
plant  to  a  warehouse,  warehousing 
expenses,  brokerage  and  handling 
expenses,  ocean  freight  and  associated 
expenses  (including  marine  instirance) 
for  shipments  by  ocean  vessel,  as  well 
as.  U.S.  port,  discharge,  cleaning  and 
rebanding.  inland  freight  (where 
applicable).  U.S.  duty,  and  other  U.S. 
transportation  expenses.  We  added  an 
amoimt  for  duty  drawback  received  on 
imports  of  coke  used  in  the  production 
of  subject  merchandise.  We  also 
deducted  any  rebates  horn  the  starting 
price  and  added  interest  revenue. 


Section  772(d)(1)  of  the  Act  provides 
for  additional  adjustments  to  calculate 
CEP.  Accordingly,  where  appropriate, 
we  deducted  direct  and  indirect  selling 
expenses  incurred  in  selling  the  subject 
merchandise  in  the  United  States, 
including  direct  selling  expenses 
(credit),  indirect  selling  expenses,  and 
inventory  carrying  costs.  Pursuant  to 
section  772(d)(3)  of  the  Act.  where 
applicable,  we  made  an  adjustment  for 
CEP  profit. 

Where  appropriate,  in  accordance 
with  section  772(d)(2)  of  the  Act,  the 
Department  also  deducts  from  CEP  the 
cost  of  any  further  manufacture  or 
assembly  in  the  United  States,  except 
where  the  special  rule  provided  in 
section  772(e)  is  applied.  In  this  case, 
Belgo  Mineira  requested  that  it  be 
exempted  from  reporting  the  costs  of 
further  manufactiire  or  assembly  in  the 
United  States  because  of  the  complexity 
of  reporting  such  data  in  this  case. 
Section  772(e)  of  the  Act  provides  that, 
where  the  subject  merchandise  is 
imported  by  an  affiliated  person  and  the 
value  added  in  the  United  States  by  the 
affiliated  person  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise,  the  Department  has  the 
discretion  to  determine  the  CEP  using 
alternative  methods. 

The  alternative  methods  for 
establishing  export  price  are:  (1)  The 
price  of  identical  subject  merchandise 
sold  by  the  exporter  or  producer  to  an 
imaffiliated  person;  or  (2)  the  price  of 
other  subject  merchandise  sold  by  the 
exporter  or  producer  to  an  unaffiliated 
person.  The  Statement  of 
Administrative  Action  (SAA)  notes  the 
following  with  respect  to  these 
alternatives: 

"There  is  no  hierarchy  between  these 
alternative  methods  of  establishing  the 
export  price.  If  there  is  not  a  sufficient 
quantity  of  sales  under  either  of  these 
alternatives  to  provide  a  reasonable 
basis  for  comparison,  or  if  Commerce 
determines  that  neither  of  these 
alternatives  is  appropriate,  it  may  use 
any  other  reasonable  method  to 
determine  constructed  export  price, 
provided  that  it  supplies  the  interested 
parties  with  a  description  of  the  method 
chosen  and  an  explanation  of  the  basis 
for  its  selection.  Such  a  method  may  be 
based  upon  the  price  paid  to  the 
exporter  or  producer  by  the  affiliated 
person  for  the  subject  merchandise,  if 
Commerce  determines  that  such  price  is 
appropriate."  See  SAA  accompanying 
the  URAA,  H.R.  Doc.  No.  103-316 
(1994)  at  826. 

To  determine  whether  the  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise,  we 
estimated  the  value  added  based  on  the 


difference  between  the  averages  of  the 
prices  charged  to  the  first  unaffiliated 
purchaser  for  one  form  of  the 
merchandise  sold  in  the  United  States 
and  the  averages  of  the  prices  paid  for 
the  subject  merchandise  by  the  affiliated 
person.  See  19  CFR  351.402  (2).  Based 
on  this  analysis,  and  the  information  on 
the  record,  we  determined  that  the 
estimated  value  added  in  the  United 
States  by  TrefilArbed  Arkansas 
(TrefilArbed),  Belgo  Mineira's  affiliated 
further  manufacturer  in  the  United 
States,  accounted  for  at  least  65  percent 
of  the  price  charged  to  the  first 
unaffiliated  customer  for  the 
merchandise  as  sold  in  the  United 
States.^  Therefore,  we  determined  that 
the  value  added  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise.  In  this  case,  all  of  the 
products  Belgo  Mineira  sold  to  its 
further  manufacturer,  as  defined  by  the 
Department's  model  match  criteria, 
were  also  sold  to  unaffiliated  CEP 
customers  during  the  POI.  As  a 
consequence,  the  Department  relied  on 
the  first  methodology,  the  price  of 
identical  merchandise,  and  calculated 
Belgo  Mineira's  margin  for  these  sales 
by  applying  the  margin  for  CEP  sales  of 
relevant  products  to  the  POI  quantity  of 
the  identical  further  manufactured 
product.  For  further  discussion.  See 
Preliminary  Determination  Calculation 
Memorandum  from  Vicki  Schepker  and 
Christopher  Smith  to  Constance 
Handley,  April  2,  2002. 

Normal  Value 

A.  Selection  of  Comparison  Markets 
Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the  ^ 

merchandise  is  sold  in  sufficient 
quantities  (or  value,  if  quantity  is 
inappropriate),  that  the  time  of  the  sales 
reasonably  corresponds  to  the  time  of 
the  sale  used  to  determine  EP  or  CEP, 
and  that  there  is  no  particular  market 
situation  that  prevents  a  proper 
comparison  with  the  EP  or  CEP.  The 
statute  contemplates  that  quantities  (or 
value)  will  normally  be  considered 
insufficient  if  they  are  less  than  five 
percent  of  the  aggregate  quantity  (or 
value)  of  sales  of  the  subject 
merchandise  to  the  United  States.  See 
section  773(a)(l){C)(ii)(II).  We  found 
that  Belgo  Mineira  had  a  viable  home 
market  for  steel  wire  rod.  The 
respondent  submitted  home  market 
-  sales  data  for  purposes  of  the 
calculation  of  NV. 


s  See  Memorandum  from  Vicki  Schepker  and 
Chris  Smith  to  Gary  Taverman  dated  February  8, 
2002. 
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In  deriving  NV,  we  made  adjustments 
as  detailed  in  the  Calculation  of  Normal 
Value  Based  on  Home  Market  Prices 
section  below. 

B.  Cost  of  Production  Analysis 

Based  on  allegations  contained  in  the 
petition,  and  in  accordance  with  section 
773(b)(2)(A)(i)  of  the  Act,  we  found 
reasonable  grounds  to  believe  or.suspect 
tliat  steel  wire  rod  sales  were  made  in 
Brazil  at  prices  below  the  cost  of 
production  (COP).  See  Initiation  Notice, 
66  FR  at  50166.  As  a  result,  the 
Department  has  conducted  an 
investigation  to  determine  whether  the 
respondent  made  home  market  sales  at 
prices  below  its  COP  during  the  POI 
within  the  meaning  of  sfection  773(b)  of 
the  Act.  We  conducted  the  COP  analysis 
described  below. 

1  i  Calculation  of  Cost  of  Production 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of 
Companhia  Sidenirgica  Belgo  Mineira's 
and  BMP's*^  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  the  home  market 
general  and  administrative  (G&A) 
expenses,  including  interest  expenses, 
selling  expenses,  and  packing  expenses. 
We  relied  on  the  COP  data  submitted  by 
Companhia  Sidenirgica  Belgo  Mineira 
and  BMP,  except  for  Companhia 
Sidenirgica  Belgo  Mineira's  reported 
cost  of  materials  purchased  from 
affiliated  parties,  which  we  adjusted  to 
reflect  the  highest  of  market  price, 
transfer  price,  or  cost  of  production.  In 
addition,  for  both  Companhia 
Sidenirgica  Belgo  Mineira  and  BMP,  we 
increased  the  G&A  expenses  to  include 
non-operating  expenses  for  profit 
sharing  and  excluded  the  non- 
operational  income  related  to  the  sale  of 
a  subsidiary.  We  then  calculated  one 
weighted-average  cost  for  each 
CONNUM  based  on  the  respective 
production  quantities  for  the 
companies. 

2.  Test  of  Home  Market  Sales  Prices 

We  compared  the  adjusted  weighted- 
average  COP  to  the  home  market  sales 
of  the  foreign  like  product,  as  required 
imder  section  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP 
within  an  extended  period  of  time  (i.e., 
a  period  of  one  year)  in  substantial 
quantities  and  whether  such  prices  were 
sufficient  to  permit  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 

On  a  model-specific  basis,  we 
compared  the  revised  COP  to  the  home 


"  BMP  leases  and  operates  the  luiz  de  Fora  mill. 


market  prices,  less  any  taxes  that  are  not 
collected  when  the  product  is  sold  for 
export,  billing  adjustments,  applicable 
movement  charges,  and  direct  and 
indirect  selling  expenses  (which  were 
also  deducted  from  COP). 

3.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  sections  773(b)(2)(B) 
and  773{b)(2)(C){i)  of  the  Act.  In  such 
cases,  because  we  compared  prices  to 
POI  average  costs,  pursuant  to  section 
773(b)(2)(D)  of  the  Act,  we  also 
determined  that  such  sales  were  not 
made  at  prices  that  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  Therefore,  we 
disregarded  these  below-cost  sales. 

C.  Calculation  of  Normal  Value  Based 
on  Home  Market  Prices 

We  determined  home  market  prices 
net  of  billing  adjustments  and  added 
interest  revenue.  Pursuant  to  section 
773(a)(6)(B)(iii)  of  the  Act,  we  deducted 
taxes  imposed  directly  on  sales  of  the 
foreign  like  product  (ICMS,  IPI,  PIS,  and 
COFINS  taxes),  but  not  collected  on  the 
subject  merchandise.  We  note  that,  in 
some  past  cases  involving  Brazil,  we 
have  determined  that  the  PIS  and 
COFINS  taxes  are  direct  taxes  and,  as 
such,  should  not  be  deducted  from  NV. 
See,  e.g.,  Certain  Cut-To-Length  Carbon 
Steel  Plate  From  Brazil:  Final  Results  of 
Antidiunping  Duty  Administrative 
Review  63  FR  12744,  12746  (March  16. 
1998).  However,  in  a  recent 
countervailing  duty  (CVD)  preliminary 
determination  regarding  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  bom 
Brazil,  we  preliminarily  concluded  that 
the  PIS  and  COFINS  taxes  are  indirect. 
See  Notice  of  Preliminary  Affirmative 
Countervailing  Duty  Determination  and 
Alignment  with  Final  Antidumping 
Duty  Determinations:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Brazil,  67  FR  9652,  9659  (March  4. 
2002). 

In  reaching  this  decision^  we 
examined  the  legislation  underlying  the 
PIS  and  COFINS  to  determine  how 
Brazil  assesses  these  taxes.  Article  2  of 
the  COFINS  legislation  states  that 


"corporate  bodies"  will  contribute  two 
percent,  "charged  against  monthly 
billings,  that  is,  gross  revenue  derived 
from  the  sale  of  goods  and  services  of 
any  nature."  Likewise,  Article  "Second" 
of  the  PIS  tax  law  (also  found  in  the  PIS 
and  COFINS  legislation)  provides 
similar  language  stating  that  this  tax 
contribution  will  be  calculated  "on  the 
basis  of  the  invoicing."  The  PIS 
legislation  further  defines  invoicing 
under  Article  "Third"  to  be  the  gross 
revenue  "originating  from  thesale  of 
goods." 

Section  351.102(b)  of  the 
Department's  regulations  defines  an 
indirect  tax  as  a  "sales,  excise,  turnover, 
valiie  added,  francliise,  stamp,  transfer, 
inventory,  or  equipment  tax,  border  tax, 
or  any  other  tax  other  than  a  direct  tax 
or  an  import  charge."  As  noted  in  the 
PIS  and  COFINS  legislation,  these  taxes 
are  derived  from  the  "monthly 
invoicing"  or  "invoicing"  originating 
from  the  sale  of  goods  and  services. 
Therefore,  we  preliminarily  find  that  the 
manner  in  which  these  taxes  are   " 
assessed  is  characteristic  of  an  indirect 
tax,  and  we  are  treating  PIS  and  COFINS 
taxes  as  indirect  taxes  for  the  purposes 
of  this  preliminary  determination. 

Where  applicable,  we  also  made 
adjustments  for  packing  and  movement 
expenses,  such  as  inland  freight  and 
warehousing  expenses,  in  accordance 
with  sections  773(a)(6)(A)  and  (B)  of  the 
Act.  In  order  to  adjust  for  differences  in 
packing  between  the  two  markets,  we 
deducted  home  market  packing  costs 
from  NV  and  added  U.S.  packing  costs. 
For  comparisons  made  to  EP  sales,  we 
made  circumstance-of-sale  (COS) 
adjustments  by  deducting  direct  selling 
expenses  incurred  on  home  market  sales 
(commissions,  credit,  and  warranty 
expenses).  We  then  added  U.S.  direct 
selling  expenses  (e.g.,  credit).  For 
comparisons  made  to  CEP  sales,  we 
deducted  home  market  direct  selling 
expenses,  but  did  not  add  U.S.  direct 
selling  expenses.  For  matches  of  similar 
merchandise,  we  made  adjustments, 
where  appropriate,  for  physical 
differences  in  the  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act. 

D.  Arm's-Length  Sales 

Belgo  Mineira  reported  sales  of  the 
foreign  like  product  to  affiliated 
customers.  "To  test  whether  these  sales 
to  affiliated  customers  were  made  at 
arm's  length,  where  possible,  we 
compared  the  prices  of  sales  to  affiliated 
and  unaffiliated  customers,  net  of  all 
movement  charges,  direct  selling 
expenses,  discounts,  and  packing. 
Where  the  price  to  the  affiliated  party 
was  on  average  99.5  percent  or  more  of 
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the  price  to  the  unaffiliated  parties,  we 
determined  that  sales  made  to  the 
affiliated  party  were  at  arm's  length.  See 
Antidiimping  Duties;  Countervailing 
Duties;  Final  Rule.  62  FR  27296.  27355 
(May  19, 1997)  (preamble  to  the 
Department's  regulations).  Consistent 
with  section  351.403(c)  of  the 
Department's  regulations,  we  excluded 
from  our  analysis  those  sales  where  the 
price  to  the  affiliated  parties  was  less 
than  99.5  percent  of  the  price  to  the 
unaffiliated  parties. 

E.  Level  of  Trade/Constructed  Export 
Price  Offset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  EP  or  CEP 
transaction.  The  NV  level  of  trade  is  that 
of  the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  SG&A  expenses  and 
profit.  For  EP  sales,  the  U.S.  level  of 
trade  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from 
exporter  to  importer.  For  CEP 
transactions,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP 
transactions,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison  market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  level 
of  trade  of  the  export  transaction,  we 
make  a  level-of-trade  adjustment  imder 
section  773(a)(7)(A)  of  the  Act.  For  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  \ve  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP- 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  South  Africa.  62  FR 
61731.  61733.  61746  (November  19. 
1997). 

In  implementing  these  principles  in 
this  investigation,  we  obtained 
information  from  Belgo  Mineira  about 
the  marketing  stages  involved  in  the 
reported  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 
activities  performed  by  the  respondent 


for  each  channel  of  distribution.  In 
identifying  levels  of  trade  for  EP  and 
home  market  sales  we  considered  the 
seUing  functions  reflected  in  the  starting 
price  before  any  adjustments.  For  CEP 
sales,  we  considered  only  the  selling 
activities  reflected  in  the  price  after  the 
deduction  of  expenses  pursuant  to 
section  772(d)  of  the  Act.  Generally,  if 
the  reported  levels  of  trade  are  the  same, 
the  functions  and  activities  of  the  seller 
should  be  similar.  Conversely,  if  a  party 
reports  levels  of  trade  that  are  different 
for  different  categories  of  sales,  the 
functions  and  activities  may  be 
dissimilar. 

In  the  home  market,  Belgo  Mineira 
reported  three  channels  of  distribution: 
direct  sales  to  unaffiliated  customers, 
warehouse  sales  to  unaffiliated 
customers,  and  sales  to  affiliated 
customers.  Belgo  Mineira  also  reported 
two  levels  of  trade  in  the  home  market: 
sales  to  unaffiliated  customers  and  sales 
to  affiliated  customers.  According  to  the 
respondent,  only  the  most  basic  selling 
activities  and  services  are  required  for 
sales  to  unaffiliated  companies.  In 
addition,  because  the  sales  to  affiliates 
involve  inter-company  transactions, 
negotiations  with  and  considerations  of 
credit  and  collection  for  affiliated 
companies  are  far  more  standardized 
and  less  significant.  While  we  agree  that 
the  intensity  of  selling  activities  varies 
between  Belgo  Mineira's  channels  of 
distribution  in  the  home  market,  we  do 
not  agree  that  the  variations  support 
Belgo  Mineira's  claim  of  two  distinct 
levels  of  trade  in  the  home  market.  First, 
we  note  that  Belgo  Mineira  described 
the  same  selling  activities  for  all 
customers,  regardless  of  the  channel  of 
distribution.  In  addition.  Belgo  Mineira 
provided  the  same  sales  process 
description  for  both  channels  of 
distribution:  therefore,  we  are  not 
persuaded  that  the  processing  of 
customer  orders  is  affected  by 
affiliation.  Furthermore.  Belgo  Mineira's 
questionnaire  responses  contradict  its 
claim  that  some  selling  activities  are 
more  significant  with  respect  to 
unaffiliated  customers.  For  example. 
Belgo  Mineira  claims  that  it  provides 
more  warranty  and  technical  services  to 
unaffiliated  customers.  ^  However,  we 
note  that,  in  Belgo  Mineira's  section  B 
response,  the  company  did  not  report 
any  direct  warranty  expenses.  In 
response  to  the  Department's 
supplemental  questionnaire,  Belgo 
Mineira  stated  that  it  does  not  have  a 
formal  warranty  program,  but  developed 
a  customer-specific  direct  warranty 


adjustment.^  This  direct  warranty 
adjustment  was  reported  without  regard 
to  the  affiliation  of  the  customer.  In 
addition,  the  company  did  not  report 
any  direct  technical  services  expenses 
associated  with  its  home  market  sales. 
For  indirect  warranty  and  technical 
service  expenses,  the  company 
calculated  a  factor  to  account  for  the 
expenses  of  its  quality  departments. 
Again,  this  factor  was  the  same  for  all 
customers,  regardless  of  affiliation  and 
market.  Although  there  may  be  more 
negotiations,  freight  and  delivery 
arrangements,  and  credit  and  collection 
expenses  associated  with  sales  to 
unaffiliated  companies,  we  do  not  find 
that  these  differences  support  Belgo 
Mineira's  claim  that  there  are  two 
separate  levels  of  trade  in  the  home 
market.^  Therefore,  we  preliminarily 
determine  that  home  market  sales  in  the 
three  channels  of  distribution  constitute 
a  single  level  of  trade. 

In  the  U.S.  market,  Belgo  Mineira  had 
both  EP  and  CEP  sales.  Belgo  Mineira 
reported  EP  sales  through  two  channels 
of  distribution:  sales  to  unaffiliated 
trading  companies  and  sales  to 
unaffiliated  end-users.  The  company 
identified  sales  through  both  of  these 
channels  as  one  level  of  trade.  Because 
the  selling  activities  associated  with  EP 
sales  were  similar  to  the  selling 
activities  in  the  home  market,  we  have 
determined  that  the  EP  sales  are  at  the 
same  level  of  trade  as  the  home  market 

sales.  

With  respect  to  CEP  sales,  the 
company  reported  these  sales  through 
two  channels  of  distribution:  sales 
through  TradeArbed  and  sales  to 
TrefilArbed  (an  affiliated  further 
manufactiirer).  The  company  claimed 
that  its  CEP  sales  (i.e.,  sales  to  affiliates) 
are  at  a  different  level  of  trade  than  its 
EP  sales  (i.e.,  sales  to  unaffiliated 
customers).  Similar  to  its  home  market 
level  of  trade  analysis,  the  company 
claims  that  there  are  two  levels  of  trade 
in  the  U.S.  market  because  Belgo 
Mineira  has  a  close  relationship  with  its 
affiliated  importers,  which  affects  the 
level  of  selling  activities  it  performs  for 
those  customers.  However,  as  in  the 
home  market  level  of  trade  analysis,  we 
find  Belgo  Mineira's  arguments 
impersuasive.  Specifically,  we  note  that 
Belgo  Mineira  provides  the  same  selling 
activities  for  all  of  its  U.S.  customers, 
regardless  of  the  channel  of  distribution. 
In  addition,  Belgo  Mineira  provided  the 


'  See  Belgo  Mineira's  February  1 1 .  2002  response 
to  the  Department's  supplemental  questionnaire  at 
Exhibit  B-16. 


•Id.  at  76. 

9  See  Antifriction  Bearings  (Other  Than  Tapered 
Roller  Bearings)  and  Parts  Thereof  From  France, 
Germany.  Italy,  lapan.  Romania,  Sweden,  and  the 
United  Kingdom:  Final  Results  of  Antidumping 
Duty  Administrative  Reviews.  64  FR  35590  (July  1, 
1999). 
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same  sales  process  description  for  all 
channels  of  distribution;  therefore,  we 
are  not  persuaded  that  the  processing  of 
customer  orders  is  affected  by 
affiliation.  Furthermore,  Belgo  Mineira's 
questionnaire  responses  contradict  its 
claim  that  some  selling  activities  are 
more  significant  with  respect  to 
unaffiliated  customers.  For  example, 
Belgo  Mineira  claims  that  it  provides 
more  warranty  and  technical  service 
activities  to  unaffiliated  customers.'" 
However,  we  note  that,  in  Belgo 
Mineira's  section  C  response,  the 
company  did  not  report  any  direct 
vyrarranty  expenses.  In  addition,  the 
company  did  not  report  any  direct 
technical  services  expenses  associated 
with  its  U.S.  sales.  For  indirect  warranty 
and  technical  service  expenses,  the 
company  calculated  a  factor  to  account 
for  the  expenses  of  its  quality 
departments.  Again,  this  factor  was  the 
same  for  all  customers,  regardless  of 
affiliation  and  market.  Although,  as 
with  home  market  sales,  there  may  be 
more  negotiations  and  credit  and 
collection  expenses  associated  with 
sales  to  unaffiliated  companies,  we  do 
not  find  that  these  differences  support 
Belgo  Mineira's  claim  that  there  are  two 
separate  levels  of  trade  in  the  U.S. 
market. 

After  subtraction  of  the  expenses 
incurred  in  the  United  States,  in 
accordance  with  section  772(d)  of  the 
Act,  we  preliminarily  determine  that  the 
selling  functions  corresponding  to  the 
adjusted  CEP  are  the  same  as  the  selling 
functions  for  Belgo  Mineira's  home 
market  sales.  Therefore,  we  have 
determined  that  home  market  and  CEP 
sales  do  not  involve  substantially 
different  selling  activities,  as  stipulated 
by  section  351.412(c)(2)  of  the 
Department's  regulations.  Because  we 
find  that  the  level  of  trade  for  CEP  sales 
is  similar  to  the  home  market  level  of 
trade,  we  made  no  level-of-trade 
adjustment  or  CEP  offset.  See  section 
773(a)(7)(A)  of  the  Act.  We  will  examine 
this  issue  further  at  verification. 

Currency  Conversions 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A  of  the  Act  based  on  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales, 
as  obtained  from  the  Federal  Reserve 
Bank  (the  Department's  preferred  source 
for  exchange  rates). 

Verification 

In  accordance  with  section  782  (i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 


poid.  at  Exhibit  B-16. 


Critical  Circumstances 

In  their  December  5,  2001, 
submission,  the  petitioners'  alleged  that 
critical  circiunstances  exist  with  respect 
to  steel  wire  rod  from  Brazil. 
Throughout  the  course  of  this 
investigation,  the  petitioners  and 
interested  parties  have  submitted 
additional  comments  concerning  this 
issue. 

Since  the  petitioners  submitted 
critical  circumstances  allegations  more 
than  20  days  before  the  scheduled  date 
of  the  preliminary  determination, 
section  351.206(c)(2)(i)  of  the 
Department's  regulations  provides  that 
we  must  issue  our  preliminary  critical 
circumstances  determination  not  later 
than  the  date  of  the  preliminary 
determination. 

If  critical  circumstances  are  alleged, 
section  733(e)(1)  of  the  Act  directs  the 
Department  to  examine  whether  there  is 
a  reasonable  basis  to  believe  or  suspect 
that:  (A)  (i)  There  is  a  history  of 
dumping  and  material  injury  by  reason 
of  dumped  imports  in  the  United  States 
or  elsewhere  of  the  subject  merchandise, 
or  (ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

In  determining  whether  imports  of  the 
subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine  (i)  the  volume  and  value 
of  the  imports,  (ii)  seasonal  trends,  and 
(iii)  the  share  of  domestic  consumption 
accoimted  for  by  the  imports.  Section 
351.206(h)(2)  of  the  Department's 
regulations  provides  that  an  increase  in 
imports  of  15  percent  or  more  during  a 
"relatively  short  period"  may  be 
considered  "massive."  In  addition, 
section  351.206(i)  of  the  Department's 
regulations  defines  "relatively  short 
period"  as  generally  the  period 
beginning  on  the  date  the  proceeding 
begins  (i.e.,  the  date  the  petition  is  filed) 
and  ending  at  least  three  months  later. 
As  a  consequence,  the  Department 
compares  import  levels  during  at  least 
the  three  months  immediately  after 
initiation  with  at  least  the  three-month 
period  immediately  preceding  initiation 
to  determine  whether  there  has  been  at 
least  a  15  percent  increase  in  imports  of 
subject  merchandise. 

In  this  case,  we  have  determined  that 
imports  have  not  been  massive  over  a 
"relatively  short  period  of  time," 
pursuant  to  733(e)(1)(B)  of  the  Act.  As 


stated  in  section  351.206(i)  of  the 
Department's  regulations,  if  the 
Secretary  finds  importers,  exporters,  or 
producers  had  reason  to  believe  at  some 
time  prior  to  the  beginning  of  the 
proceeding  that  a  proceeding  was  likely, 
then  the  Secretary  may  consider  a  time 
period  of  not  less  than  three  months 
from  that  earlier  time. 

In  determining  whether  the  relevant 
statutory  criteria  have  been  satisfied,  we 
considered:  (i)  The  evidence  presented 
by  the  petitioners  in  their  December  5, 
19,  and  21,  2001  and  January  25,  2002 
letters;  (ii)  exporter-specific  shipment 
data  requested  by  the  Department;  (iii) 
comments  by  interested  parties  in 
response  to  the  petitioners'  allegations; 
(iv)  import  data  available  through  the 
ITC's  DataWeb  website;  and  (v)  the 
rrC's  preliminary  injury  determination. 

For  the  reasons  set  forth  in  the 
memorandum  regarding  our  critical 
circumstances  determination  for  Brazil, 
we  find  a  sufficient  basis  exists  for 
finding  importers,  or  exporters,  or 
producers  knew  or  should  have  known 
antidumping  cases  were  pending  on 
steel  wire  rod  imports  from  Brazil  by 
June  2001  at  the  latest.  See 
Antidumping  Duty  Investigation  of 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil-Preliminary  Negative 
Determination  of  Critical  Circiunstances 
Memorandum  from  Bernard  T.  Carreau 
to  Faryar  Shirzad,  April  2,  2002. 
Further,  as  discussed  in  the  above-cited 
memo,  we  determined  it  appropriate  to 
use  six-month  base  and  comparison 
periods.  Accordingly,  we  determined 
December  2000  through  May  2001 
should  serve  as  the  "base  period,"  while 
June  2001  through  November  200l 
should  serve  as  the  "comparison 
period"  in  determining  whether  or  not 
imports  have  been  massive  in  the 
comparison  period. 

In  order  to  determine  whether  imports 
from  Brazil  have  been  massive,  the 
Department  requested  that  Belgo 
Mineira  provide  its  shipment  data  from 
January  1999  up  until  the  time  of  the 
preliminary  determination.  Based  on 
our  analysis  of  the  shipment  data 
reported,  imports  have  decreased  during 
the  comparison  period;  therefore,  we 
preliminarily  find  that  the  criterion 
imder  section  733(e)(1)(B)  of  the  Act  has 
not  been  met,  i.e.,  there  have  not  been 
massive  imports  of  steel  wire  rod  from 
Belgo  Mineira  over  a  relatively  short 
time.  See  Antidumping  Duty 
Investigation  of  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil: 
Preliminary  Negative  Critical 
Circiunstances  Memorandum,  dated 
April  2,  2002  (Critical  Circumstances 
Memorandum).  Because  there  have  not 
been  massive  imports  in  this  case,  we 
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have  determined  that  it  is  unnecessary 
to  address  the  other  prong  of  the  critical 
circumstances  test.  For  this  reason,  we 
preliminarily  determine  that  critical 
circumstances  do  not  exist  for  imports 
of  steel  wire  rod  produced  by  Belgo 
Mineira. 

Regarding  the  "All  Others"  category, 
although  the  mandatory  respondent  did 
not  have  massive  imports,  we  also 
considered  country-wide  import  data  for 
the  products  covered  imder  the  scope  of 
this  investigation.  In  determining 
whether  massive  imports  exist  for  "All 
Others,"  we  compared  the  volume  of 
aggregate  imports  during  the  base  period 
to  the  volume  of  aggregate  imports 
during  the  comparison  period.  Based  on 
our  analysis  of  the  country-wide  import 
data,  imports  of  steel  wire  rod  increased 
during  the  comparison  period,  but  not 
by  the  requisite  15  percent.  See  Critical 
Circimistances  Memorandum. 
Accordingly,  pursuant  to  section  733(e) 
of  the  Act  and  section  351.206(h)  of  the 
Department's  regulations,  we 
preliminarily  find  that  critical 
circumstances  do  not  exist  for  imports 
of  steel  wire  rod  produced  by  the  "All 
Others"  category. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  carbon  and  certain  alloy  steel 
wire  rod  from  Brazil,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consujnption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  are  also  instructing  the 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amoimt  by 
which  the  normal  value  exceeds  the  EP 
or  CEP,  as  indicated  below.  These 
instructions  suspending  liquidation  will 
remain  in  effect  until  fiirther  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/exporter 

Margin 
(percent) 

Contpanhia  Sidenjrgica  Belgo 
Mineira  and  Belgo-Mineira 
Participacao  Industria  e 
Comercio  S  A  (BMP)    

65.76 

All  others                     

65.76 

Disclosure 

The  Department  will  normally 
disclose  calculations  performed  within 
five  days  of  the  date  of  publication  of 
this  notice  to  the  parties  of  the 
proceeding  in  this  investigation  in 
accordance  with  19  CFR  351.224(b). 


International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final  antidimiping 
determination  is  affirmative,  the  ITC 
will  determine  whether  the  imports 
covered  by  that  determination  are 
materially  injuring,  or  threaten  material 
injiuy  to,  the  U.S.  industry.  The 
deadline  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  this  preliminary  determination 
or  45  days  after  the  date  of  our  final 
determination. 

Public  Comment 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  verification 
reports.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Further,  we  would 
appreciate  it  if  parties  submitting 
written  conmients  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  U  a  request  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230. 
In  the  event  that  the  Department 
receives  requests  for  hearings  from 
parties  to  more  than  one  steel  wire  rod 
case,  the  Department  may  schedule  a 
single  hearing  to  encompass  all  those 
cases.  Parties  should  confirm  by 
telephone  the  time.  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 


This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and777(i)(l)oftheAct. 

Dated:  April  2,  2002. 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  02-9215  Filed  4-12-02:  8:45  am) 

nUJNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-557-805] 

Extruded  Rutiber  Thread  From 
Malaysia;  Rescission  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  rescission  of  the 
Antidumping  Duty  Administrative 
Review  for  the  Period  October  1,  2000, 
through  September  30,  2001.         


EFFECTIVE  DATE:  April  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkin  or  Elizabeth  Eastwood,  Office  of 
AD/CVD  Enforcement  Group  I.  Import 
Administration,  hitemational  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone:  (202)  482-0656  or  (202)  482- 
3874,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department)'s  regulations  are  to  19  CFR 
part  351  (2001). 

Background 

On  October  1.  2001.  the  Department 
published  in  the  Federal  Re^ster  (66 
FR  49923)  a  notice  of  opportimity  to 
request  an  administrative  review  of  the 
antidumping  order  regarding  extruded 
rubber  thread  firom  Malaysia  for  the 
period  October  1.  2000.  through 
September  30,  2001.  In  accordance  with 
19  CFR  351.213(b)(2).  on  October  31. 
2001 .  two  producers/exporters  of 
extruded  rubber  thread  requested  a 
review  of  the  antidumping  duty  order 
on  extruded  rubber  thread  from 
Malaysia  (i.e.,  Filati  Lastex  Sdn.  Bhd. 
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(Filati)  and  Heveafil  Sdn.  Bhd. 
(Heveafil)). 

In  November  2001,  the  Department 
initiated  an  administrative  review  for 
each  of  these  companies  (66  FR  58432 
(Nov.  21.  2001))  and  issued 
questionnaires  to  them. 

On  February  8.  2002.  Filati  withdrew 
its  request  for  review. 

On  February  15.  2002.  Heveafil 
requested  an  extension  of  the  90-day 
limit  to  withdraw  its  request  for  a 
review  until  March  29.  2002.  We 
granted  this  extension  on  February  19. 
2002.  and  on  March  27.  2002,  Heveafil 
withdrew  its  request  for  review. 

Rescission  of  Review 

Filati  and  Heveafil  withdrew  their 
requests  for  an  administrative  review  for 
the  above-referenced  period  on  February 
8  and  March  27,  2002,  respectively. 
Therefore,  because  no  other  interested 
party  requested  a  review  of  Filati  or 
Heveafil  for  this  POR,  in  accordance 
with  19  CFR  351.213(d)(1)  and 
consistent  with  our  practice,  we  are 
rescinding  this  review  of  the 
antidumping  duty  order  on  extruded 
rubber  thread  from  Malaysia  for  the 
period  of  October  1,  2000,  through 
September  30.  2001.  This  notice  is 
published  in  accordance  with  section 
751  of  the  Act  and  19  CFR 
331.213(d)(4). 

Dated:  April  9.  2002. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary,  Import 
'Administration. 

(FR  Doc.  02-9080  Filed  4-12-02;  8:45  am] 
BIUING  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-1 22-814] 

Pure  Magnesium  From  Canada;  Notice 
of  Extension  of  Time  Limit  for  2000- 
2001  Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  current  review 
of  the  antidumping  duty  order  on  pure 
magnesium  from  Canada.  The  period  of 
review  is  August  1,  2000  through  July 
31,  2001.  This  extension  is  made 
pursuant  to  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930,  as  amended  by  the 
Uruguay  Roimd  Agreements  Act. 
EFFECTIVE  DATE:  April  15.  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jarrod  Goldfeder  or  Scott  Holland, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW,  Washington 
DC  20230;  telephone  (202)  482-0189  or 
(202)  482-1279,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act,  and  all  citations  to  the 
regulations  are  to  19  CFR  Part  351   . 
(2001). 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  issue  the 
preliminary  results  of  an  administrative 
review  within  245  days  after  the  last  day 
of  the  anniversary  month  of  an  order  for 
which  a  review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary  results 
are  published.  If  it  is  not  practicable  to 
complete  the  review  within  the  time 
period,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  these 
deadlines  to  a  maximum  of  365  days 
and  180  days,  respectively. 

Background 

On  September  24,  2001,  the 
Department  published  a  notice  of 
initiation  of  administrative  review  of  the 
antidumping  duty  order  on  pure 
magnesium  from  Canada,  covering  the 
period  August  1,  2000.  through  July  31, 
2001  (66  FR  49924).  The  preliminary 
results  for  the  antidumping  duty 
administrative  review  of  pure 
magnesium  fi'om  Canada  are  currently 
due  no  later  than  May  3,  2002. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Due  to  the  complexity  of  the  issues, 
it  is  not  practicable  to  complete  this 
review  within  the  originally  anticipated 
time  limit  (i.e..  May  3,  2002).  See 
Memorandum  fit)m  Team  to  Richard  W. 
Moreland.  "Extension  of  Time  Limit  for 
Preliminary  Results."  dated.  February  1. 

2001.  Therefore,  the  Department  of 
Conunerce  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  to  not  later  than  September  3, 

2002,  in  accordance  with  section 
751(a)(3)(A)  of  tiie  Act. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 


Dated:  April  9.  2002 
Susan  Kuhback, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement. 

[FR  Doc.  02-9079  Filed  4-12-02;  8:45  am] 
BILUNG  CODE  351(M>S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-601] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  the  People's  Republic  of  China; 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Court  Decision 
and  Amended  Final  Results  of 
Administrative  Review. 

EFFECTIVE  DATE:  April  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Callen  or  Richard  Rimlinger, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-0180  or  (202) 482-4477. 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  effective  January  1. 
1995.  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  of 
1930  (the  Act)  by  the  Uruguay  Round 
Agreements  Act  (URAA). 

Summary 

On  February  11. 1997,  the  Department 
published  in  the  Federal  Register  its 
Notice  of  Final  Results  and  Partial 
Termination  of  Antidumping  Duty 
Administrative  Review  on  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  from  the 
People's  Republic  of  China,  62  FR  6173. 
This  notice  covered  various  exporters 
for  the  period  June  1. 1994.  through  May 
31, 1995.  As  a  result  of  litigation,  the 
Court  of  International  Trade  (CIT) 
remanded  the  results  of  the  review  to 
the  Department  on  July  30, 1999.  See 
Timken  Company  v.  United  States, 
Court  No.  97-01-00394.  Slip  Op.  99-73 
(CIT  July  30. 1999).  The  Department 
submitted  its  final  results  of 


18174 


Federal  Register / Vol.  67,  No.  72 /Monday.  April  15.  2002 /Notices 


redetermination  on  remand  to  the  CIT 
on  December  13, 1999;  the  CIT  affirmed 
the  Department's  final  remand  results 
and  dismissed  the  case.  See  Timken 
Company  v.  United  States,  Slip  Op. 
200-13  (CIT  February  8,  2000).  On 
December  3.  2001,  the  Department 
published  in  the  Federal  Register  its 
notice  of  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
From  the  People's  Republic  of  China: 
Amended  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  66  FR 
60196  [Amended  Final  Results).  In  that 
notice,  the  Department  published  the 
final  margins  following  affirmation  of 
final  remand  results  by  the  CIT. 

The  Amended  Final  Results  did  not 
take  into  accoimt,  however,  the  final 
remand  results  of  another  decision  by 
the  CIT  affecting  the  entries  of  one  firm, 
Transcom,  Inc.,  during  the  period  of 
review.  See  Transcom.  Inc.  v.  United 
States,  Slip  Op.  00-157  (CIT  November 
22,  2000).  In  that  decision,  the  CIT 
remanded  the  case  to  the  Department  to 
liquidate  Transcom's  entries  from 
certain  exporters  at  a  rate  equal  to  the 
cash  deposit  required  on  the 
merchandise  at  the  time  of  entry 
pursuant  to  19  CFR  353.22(e). 

As  there  is  a  final  and  conclusive 
court  decision  in  this  action,  we  are 
amending  our  final  results  of  review, 
and  we  will  instruct  the  Customs 
Service  to  liquidate  relevant  entries  of 
Transcom,  Inc.,  at  a  rate  equal  to  the 
cash  deposit  required  on  the 
merchandise  at  the  time  of  entry  for  this 
review  period. 

This  notice  is  published  pursuant  to 
section  751(a)  of  the  Act. 

Dated:  April  8.  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  02-9078  Filed  4-12-02;  8:45  am) 
HUJNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Exporters'  Textile  Advisory 
Committee;  Notice  of  Open  Meeting 

A  meeting  of  the  Exporters'  Textile 
Advisory  Committee  will  be  held  on 
Thursday,  April  25,  2002.  The  meeting 
will  be  from  10  a.m.  to  12:30  p.m.  in 
Room  3407,  at  the  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

The  Committee  provides  advice  and 
guidance  to  Department  officials  on  the 
identification  and  surmounting  of 
barriers  to  the  expansion  of  textile 
exports,  and  on  methods  of  encouraging 


textile  firms  to  participate  in  export 
expansion. 

The  Committee  functions  solely  as  an 
advisory  body  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act. 

The  meeting  will  be  open  to  the 
public  with  a  limited  number  of  seats 
available.  For  further  information  or 
copies  of  the  minutes,  contact  Monica 
Montavon,  telephone:  (202)  482-2257. 

Dated:  April  9.  2002. 
lames  C.  Leonard  m, 

Chairman,  Committee  for  Implementation  of 
Textile  Agreements. 

IFR  Doc.  02-9013  Filed  4-12-02;  8:45  am) 
eaxMCCOOc  asio-on-s 


DEPARTMENT  OF  COMMERCE     , 

National  Oceanic  and  Atmospheric 
Administration 


p.D.  040902E1 

Mid-Atlantic  Fisttery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Notice  of  public  meeting. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Monkfish  Committee,  its  Black  Sea  Bass 
Industry  Advisory  Panel,  its  Demersal 
Species  Committee  meeting  as  a  Council 
Committee  of  the  Whole  with  the 
Atlantic  States  Marine  Fisheries 
Commission's  (ASMFC)  Summer 
Flounder,  Scup  and  Black  Sea  Bass 
Board,  and  its  Squid,  Mackerel, 
Butterfish  Committee  will  hold  a  public 
meeting. 

DATES:  The  meetings  will  be  held  on 
Monday,  April  29,  2002  through 
Thursday.  May  2,  2002.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Omni  Newport  News  Hotel,  1000 
Omni  Boulevard,  Newport  News,  VA; 
telephone:  757-873-6664. 

Council  address:  Mid- Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Daniel  T.  Furlong,  Executive  Director, 

Mid-Atlantic  Fishery  Management 

Council;  telephone:  302-674-2331,  ext. 

19. 

SUPPLEMENTARY  INFORMATION: 


Monday,  April  29,  2002 

The  Joint  Monkfish  Committee  will 
meet  firom  10  a.m.  until  5  p.m. 

Tuesday,  April  30,  2002 

The  Joint  Monkfish  Committee  will 
meet  again  from  8  a.m.  until  noon. 

The  Black  Sea  Bass  Industry  Advisory 
Panel  will  meet  conciurently  from  8 
a.m.  until  noon. 

The  Squid,  Mackerel,  Butterfish 
Committee  will  meet  frx)m  1  p.m.  to  4 

p.m. 

The  Coimcil  convenes  from  4  p.m.  to 
5:30  p.m.,  to  approve  Amendment  13  to 
the  Surfclam  and  Ocean  Quahog  Fishery 
Management  Plan  (FMP)  for  public 
hearing. 

Wednesday ,  May  1,  2002 

The  Council  will  meet  jointly  with  the 
Atlantic  States  Marine  Fisheries 
Commission's  Summer  Flounder,  Scup. 
and  Black  Sea  Bass  Board  from  8:00  a.m. 
until  noon,  and  again  from  1  p.m.  to  3 
p.m. 

Thursday.  May  2,  2002 

The  Council  will  meet  from  8  a.m. 
until  4:30  p.m. 

Agenda  items  for  the  committees  and 
Council  meetings  are: 

The  Joint  Monkfish  Committee  will 
develop  recommendations  for 
management  alternatives  to  be  analyzed 
in  Amendment  2  Draft  Supplemental 
Envirorunental  Impact  Statement  to  the 
Monkfish  Fishery  Management  Plan 
(FMP).  The  Black  Sea  Bass  Advisory 
Panel  will  review  public  comments  on 
public  hearing  docimient  for 
Amendment  13  to  the  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
FMP  and  develop  advice  and 
recommendations  for:  (1)  alternative 
management  measure(s)  to  govern  the 
commercial  sector  of  the  black  sea  bass 
fishery;  (2)  permit  requirements  for 
fishermen;  (3)  prohibition  of  wet  storage 
of  black  sea  bass  pots/traps  during 
closures,  limitation  on  number  of  pots/ 
traps  and  associated  tag  program;  and, 
(4)  EFH  gear  impact  alternatives  for 
summer  flounder,  scup,  black  sea  bass 
FMP  to  remedy  disapproved  EFH 
section  in  Amendment  12.  The  Squid, 
Mackerel,  and  Butterfish  Committee 
will  review  the  Monitoring  Committee's 
recommendations  for  2003  quotas  and 
management  measures  for  Atlantic 
mackerel,  squid,  and  butterfish;  address 
possible  in-season  adjustment  for  2002 
specifications;  and,  review  Amendment 
9  issues  (April  2,  2002  letter  from  the 
Regional  Administrator)  including: 
develop  EFH  designations  for  Lol^o  and 
Ulex  eggs,  assess  gear  impacts  on  EFH, 
examine  bycatch  reduction  options  and 
measures,  consider  NAFO  transit 
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provisions,  and  review  timeline  for 
amendment  completion;  consider 
development  of  Framework  3  for  the 
sole  purpose  of  extending  the  Illex 
moratorium  in  the  event  Amendment  9 
is  not  implemented  by  July  1,  2002;  and, 
in  the  event  that  the  Final  Rule  for 
Framework  2  is  not  published  by  July  1, 
2002,  consider  establishment  of  July  1, 
2002  as  a  control  date.  The  Council  will 
resurrect  tabled  motions  from  its  prior 
meeting  and  approve  adoption  of  public 
hearing  document  for  Amendment  13  to 
the  Surfclam  and  Ocean  Quahog  FMP. 
Jointly  with  the  ASMFC,  the  Council 
will  review  and  discuss  public  hearing 
comments  for  Amendment  13  to  the 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  FMP;  develop  and  decide  final 
measures  to  be  included  in  Amendment 
13;  and,  adopt  Amendment  13  for 
Secretarial  submission.  The  Council 
will  receive  and  hear  a  Law 
Enforcement  presentation  on  Vessel 
Monitoring  System  (VMS).  The  Council 
will  review  the  Squid,  Mackerel,  and 
Butterfish  Conunittee's 
recommendations  for  2003  quotas  and 
management  measures  for  Atlantic 
mackerel,  squid  and  butterfish;  review 
recommendation  for  possible  in-season 
adjustment  for  2002  specifications; 
develop  and  recommend  2003  squid, 
mackerel,  and  butterfish  quota 
specifications  and  management 
measures;  and,  address  various  options 
regarding  Framework  2,  Amendment  9 
and  Framework  3.  Receive  and  discuss 
oi^anizational  and  committee  reports 
including  the  New  England  Council's 
report  regarding  possible  actions  on 
herring,  groundfish,  monkfish,  red  crab, 
scallops,  skates,  and  whiting. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  and  ASMFC  for 
discussion,  these  issues  can  not  be  the 
subject  of  formal  Council  action  during 
this  meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joaima  Davis  at  the  Council  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 


Dated:  April  9,  2002. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-9084  Filed  4-12-02;  8:45  am] 
8ILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  040902A] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Coastal 
Pelagic  Species  Management  Team 
(CPSMT)  will  hold  a  work  session, 
which  is  open  to  the  public. 
DATES:  The  CPSMT  will  meet  Monday, 
April  29,  2002  and  Tuesday,  April  30, 
2002.  On  Monday,  April  29th,  the 
CPSMT  will  meet  from  10  a.m.  until  5 
p.m.  On  Tuesday,  April  30th,  the 
CPSMT  will  meet  from  8  a.m.  until 
business  for  the  day  is  completed. 
ADDRESSES:  The  work  session  will  be 
held  at  the  NMFS  Southwest  Fisheries 
Science  Center,  8604  La  JoUa  Shores 
Drive,  La  JoUa,  CA  92037;  telephone: 
(858)  546-7000.  On  Monday,  April  29th, 
the  CPSMT  will  meet  in  the  large 
conference  room.  Room  D-203.  On 
Tuesday,  April  30th,  the  CPSMT  will 
meet  in  Room  A-214. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Waldeck,  Pacific  Fishery  Management 
Council;  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  work  session  is 
to  initiate  development  of  the  2002 
stock  assessment  and  fishery  evaluation 
(SAFE)  docimient  for  coastal  pelagic 
species.  The  CPSMT  will  also  discuss 
issues  related  to  sea  surface  temperature 
and  its  affect  on  the  Pacific  sardine 
harvest  guideline  formula. 

Although  nonemergency  issues  not 
contained  in  the  CPSMT  meeting 
agenda  may  come  before  the  CPSMT  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  CPSMT  action  during 
this  meeting.  CPSMT  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  document  and  any  issues 


arising  after  publication  of  this 
document  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  CPSMT's  intent 
to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  April  9,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-9085  Filed  4-12-02;  8:45  am) 
BILUNG  CODE  3510-22-5 

DEPARTMENT  OF  COMMERCE  ; 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  040902B] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  An  ad  hoc  committee  of  the 
Pacific  Fishery  Management  Council 
(Coimcil)  will  hold  a  meeting  which  is 
open  to  the  public. 
DATES:  The  meeting  will  convene  at  8 
a.m.  on  Monday,  April  29,  2002,  and 
adjourn  the  same  day  when  business  is 
completed. 

ADDRESSES:  The  meeting  will  be  held  in 
Suite  C  of  the  California  Department  of 
Fish  and  Game  Offices  at  4665  Lampson 
Ave.,  Los  Alamitos,  CA  90720; 
telephone:  (562)  342-7114. 

Council  address:  7700  NE 
Ambassador  Place,  Suite  200,  Portland. 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Seger,  Fishery  Economics  Staff 
Officer,  telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review 
California  Fish  and  Game  Commission 
proposals  for  the  creation  of  marine 
reserves  for  the  Channel  Islands 
National  Marine  Sanctuary 

Although  nonemergency  issues  not 
contained  in  the  meeting  agenda  may 
come  before  the  ad  hoc  committee  for 
discussion,  those  issues  may  not  be  the 
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subject  of  formal  action  during  the 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  ad  hoc  committees  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  April  9,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-9086  Filed  4-12-02;  8:45  am) 

MLUNQ  COOC  3610-22-S 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  040902D] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Coimcil's  (Council) 
Pelagics  Plan  Team  (PPT)  members  will 
hold  a  meeting. 

DATES:  The  meeting  will  be  held  April 
30.  2002  through  May  2.  2002,  from  8:30 
a.m.  to  5  p.m.,  each  day. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Western  Pacific  Fishery 
Management  Council  office,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  The  PPT 
meeting  will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
following  agenda  items: 

1.  2001  annual  report  modules  for 
American  Samoa,  Guam,  Hawaii  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands; 

2.  The  economic  impacts  of  swordfish 
longline  fishery  closure  in  Hawaii; 


3.  First  quarter  2002  Hawaii  and 
American  Samoa  longline  fishery 
reports; 

4.  Hawaii  Marine  Recreational 
Fisheries  Survey; 

5.  American  Samoa  longline  limited 
entry  program; 

6.  Maximum  sustainable  yield  (MSY)- 
overfishing  control  rule; 

7.  Northwestern  Hawaiian  Islands 
National  Marine  Sanctuary  and  pelagic 
fisheries; 

8.  Sea  turtle  conservation  and 
management; 

i.  Cooperative  sea  turtle  research  and 
conservation  workshop; 

ii.  Status  of  field  experiments  to 
reduce  longline  turtle  bycatch; 

iii.  Longline  setting  chute  trials; 

9.  NMFS  Honolulu  Laboratory  pelagic 
fish  stock  assessments; 

10.  NMFS  Honolulu  Laboratory 
moonfish  (opah)  and  pomfret 
(monchong)  study; 

11.  Ecosystem-based  pelagic  fisheries 
management; 

12.  Bigeye  and  yellowfin  longline 
fishery  performance  models; 

13.  Hawaii  longline  fishery  logbook 
and  observer  data  evaluation; 

14.  Western  Pacific  pelagic  fishery 
regulatory  issues; 

15.  Preparatory  Conference  for 
Western  Pacific  Txma  Conunission,  and 
other  international  fishery  meetings; 
and 

16.  Other  business  as  required. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  April  9,  2002. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-9087  Filed  4-12-02;  8:45  am] 
BILUN6  COOC  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Electronic  Publication  of  the 
Trademark  Manual  of  Examining 
Procedure 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  announces 


its  intention  to  disseminate  all  futxire 

editions  of  the  Trademark  Manual  of 

Examining  Procedure  (TMEP)  solely  in 

electronic  format. 

DATES:  Comments  must  be  received  on 

or  before  May  15,  2002,  to  ensure 

consideration. 

ADDRESSES:  Mail  conunents  to  the 
Commissioner  for  Trademarks.  2900 
Crystal  Drive.  Arlington,  Virginia 
22202-3513,  attention:  Sharon  Marsh; 
fax  comments  to  (703)  872-9282, 
attention  Sharon  Marsh;  or  e-mail 
comments  to  eTMEP@uspto.gov. 
Copies  of  all  comments  will  be 
available  for  public  inspection  in  Suite 
lOBlO.  South  Tower  Building.  10th 
floor.  2900  Crystal  Drive,  Arlington. 
Virginia  22202-3513.  from  8:30  a.m. 
imtil  5  p.m.,  Monday  through  Friday, 
and  will  be  posted  on  the 
www.uspto.gov  Web  site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Marsh.  Office  of  the 
Commissioner  for  Trademarks,  (703) 
308-8910,  extension  145;  or  e-mail  to 
sharon .  marsh@uspto  .gov . 

SUPPLEMENTARY  INFORMATION:  The 
Trademark  Manual  of  Examining 
Procedure  (TMEP)  is  a  reference  work 
that  sets  forth  the  practices  and 
procedures  that  are  followed  in 
connection  with  the  prosecution  of 
applications  to  register  marks  at  the 
USPTO.  In  the  past,  the  USPTO  has 
provided  the  text  of  the  TMEP  to  the 
Government  Printing  Office  (GPO)  for 
paper  publication,  distribution  and  sale. 
The  USPTO.  as  well  as  private 
practitioners  and  others,  bought  copies 
of  the  TMEP  ft^om  the  GPO.  The  GPO 
also  provided  deposit  copies  to  libraries 
through  its  Federal  Depository  Library 
Program. 

Currently,  the  TMEP  is  available  on 
the  Internet  at  the  USPTO  Web  site 
(http://www.uspto.gov),  and  is  also 
provided  in  paper  and  DVD-ROM 
formats.  The  USPTO  hereby  announces 
its  intention  to  disseminate  all  future 
editions  of  the  TMEP  solely  in 
electronic  form.  Electronic  distribution 
of  the  TMEP  will  enable  the  USPTO  to 
provide  more  frequent  updates  of  the 
TMEP,  thereby  benefiting  external  and 
internal  customers.  Additionally, 
electronic  dissemination  will  result  in 
substantial  cost  savings. 

A  Federal  agency  that  disseminates 
information  electronically  must  do  so  in 
a  manner  consistent  with  guidelines  set 
forth  in  0MB  Circular  A-130. 
Dissemination  of  the  TMEP  solely  in 
electronic  format  is  consistent  with 
those  guidelines. 

The  guidelines  require  that  "(a) 
change  to  electronic  dissemination,  as 
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the  sole  means  of  disseminating  the 
product,  will  not  impose  substantial 
acquisition  or  training  costs  on  users, 
especially  State  and  local  governments 
and  small  business  entities."  OMB 
Circular  A-130,  paragraph  8a(8)(e). 
Elimination  of  the  paper  version  of  the 
TMEP  will  not  result  in  any  significant 
acquisition  costs.  The  Internet  version 
of  the  TMEP  can  be  accessed  without 
any  special  equipment  or  software.  Free 
access  to  the  TMEP  will  continue  to  be 
provided  on  DVD-ROM  and  via  the 
Internet  at  all  eighty-seven  Patent  and 
Trademark  Depository  Library  (PTDL) 
locations  throughout  the  United  States. 
Elimination  of  the  paper  version  of  the 
TMEP  is  unlikely  to  significantly 
increase  the  demand  for  computer 
capacity  at  the  PTDLs  or  otherwise 
impose  a  burden  on  them.  PTDLs 
routinely  provide  reference  assistance 
and  training  in  the  access  and  use  of 
this  and  other  trademark  information. 
However,  the  electronic  version  of  the 
TMEP  is  highly  user-friendly,  and 
therefore,  its  use  requires  little  or  no 
training.  In  addition,  commercial 
vendors  currently  provide  the  TMEP  in 
paper  form,  and  the  USPTO  anticipates 
that  availability  through  this  chaimel 
will  continue. 

The  guidelines  also  provide  that  use 
of  electronic  media  is  proper  if  "[t]he 
agency  develops  and  maintains  the 
information  electronically."  OMB 
Circular  A-130,  paragraph  8a(8)(a).  The 
information  set  forth  in  the  TMEP  is 
both  developed  and  maintained 
electronically. 

A  further  requirement  for  use  of 
electronic  means  to  disseminate 
information  is  that  the  "[ejlectronic 
media  or  formats  are  practical  and  cost 
effective  ways  to  provide  public  access 
to  a  large,  highly  detailed  volume  of 
information."  OMB  Circular  A-130, 
paragraph  8a(8)(b).  Electronic 
dissemination  of  the  TMEP  is  both  cost- 
effective  and  practical.  Non-electronic 
dissemination  of  the  TMEP  is  fairly 
costly.  For  example,  when  the  TMEP 
was  last  reissued,  the  USPTO  expended 
over  $20,000.00  in  printing  and  binding 
costs.  Electronic  dissemination  would 
eliminate  these  costs.  Additionally, 
electronic  dissemination  is  highly 
practical;  such  dissemination  will  allow 
the  USPTO  to  issue  updates  whenever 
required  by  statutory,  regulatory  or 
policy  changes.  Additionally,  the 
electronic  format  allows  users  to 
conduct  electronic  searches  of  the 
nineteen  chapters  and  numerous 
subsections  that  comprise  the  TMEP. 

The  guidelines  also  require  that  "[t]he 
agency  disseminates  the  product 
frequently."  OMB  Circular  A-130. 
paragraph  8a{8)(c).  The  TMEP  is 


disseminated  to  users  on  demand. 
Currently,  the  product  is  updated  every 
few  years  because  of  the  burden 
involved  in  printing  and  disseminating 
a  several-hundred-page  paper 
document.  Moving  to  electronic 
dissemination  only  will  permit  the 
USPTO  to  issue  much  more  frequent 
updates  and  keep  the  TMEP  current 
with  changes  in  statute,  regulation,  and 
procedure. 

The  guidelines  also  provide  that 
information  should  not  be  disseminated 
electronically  unless  "[t]he  agency 
knows  a  substantial  portion  of  users 
have  ready  access  to  the  necessary 
information  technology  and  training  to 
use  electronic  information 
dissemination  products."  OMB  Circular 
A-130.  paragraph  8a(8)(d).  The  USPTO 
is  confident  that  a  substantial 
proportion  of  its  customers  have  ready 
access  to  the  Internet,  the  forum  on 
which  the  TMEP  is  posted,  and  that  its 
customers  have  the  necessary  training  to 
utilize  the  TMEP. 

At  this  time,  at  least  one  publisher 
offers  a  paper  TMEP  in  a  slightly 
different  format  than  that  offered  by  the 
GPO.  Thus,  the  USPTO  is  confident 
that,  if  there  is  a  demand  for  a  paper 
TMEP,  an  entrepreneurial  publisher 
exists  who  will  offer  a  paper 
publication. 

Dated:  April  9,  2002. 
James  E.  Rogan, 

Under  Secretary  of  Commerce  for  Intellectual 
Property,  Director,  United  States  Patent  and 
Trademark  Office. 

[FR  Doc.  02-9017  Filed  4-12-02;  8:45  am) 
BILUNG  CODE  3S10-16-P 


DEPARTMENT  OF  DEFENSE 
[OMB  Control  Number  0704-021 4] 

Information  Collection  Requirement; 
Defense  Federal  Acquisition 
Regulation  Supplement;  Special 
Contracting  Methods 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  DoD  annoimces  the 
proposed  extension  of  a  public 
information  collection  reqiiirement  and 
seeks  public  comment  on  the  provisions 
thereof.  DoD  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
informatibn  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  estimate  of  the 
burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  The  Office  of 
Management  and  Budget  (OMB)  has 
approved  this  information  collection 
requirement  for  use  through  December 
31 .  2002.  DoD  proposes  that  OMB 
extend  its  approval  for  use  through 
December  31,  2005. 

DATES:  DoD  will  consider  all  comments 
received  by  June  14,  2002. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://emissary.acq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative,  - 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  OMB 
Control  Number  0704-0214  in  the 
subject  line  of  e-mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Coimcil,  Attn:  Ms.  Susan  L.  Schneider. 
OUSD(AT&L)DP(DAR).JMD  3C132. 
3062  Defense  Pentagon,  Washington.  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  OMB  Control  Number  0704- 
0214. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
hUp:/ /emissary. acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  L.  Schneider,  (703)  602-0326. 
The  information  collection  requirements 
addressed  in  this  notice  are  available 
electronically  on  the  World  Wide  Web 
at:  http://www.acq.osd.mil/dp/dars/ 
dfars.html.  Paper  copies  are  available 
from  Ms.  Susan  L.  Schneider. 
OUSD(AT&L)DP(DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062. 
SUPPLEMENTARY  INFORMATION: 

Title,  Associated  Form,  and  OMB 
Number:  Defense  Federal  Acquisition 
Regulation  Supplement  (DEARS)  Part 
217,  Special  Contracting  Methods,  and 
related  provisions  and  clauses  at  DFARS 
252.217-7012,  Liability  and  Insurance, 
DFARS  252.217-7018.  Change  in  Plant 
Location — Bakery  and  Dairy  Products, 
DFARS  252.217-7026.  Identification  of 
Sources  of  Supply,  and  252.217-7028. 
Over  and  Above  Work;  OMB  Control 
Number  0704-0214. 
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Needs  and  Uses:  DFARS  Part  217 
prescribes  policies  and  procedures  for 
acquiring  supplies  and  services  by 
special  contracting  methods. 
Contracting  officers  use  the  required 
information  as  follows: 

The  clause  at  DFARS  252.217-7012  is 
used  in  master  agreements  for  repair 
and  alteration  of  vessels.  Contracting 
officers  use  the  information  required  by 
paragraph  (d)  of  the  clause  to  determine 
that  the  contractor  is  adequately 
insured.  This  requirement  supports 
prudent  business  practice,  because  it 
limits  the  Govemmisnt's  liability  as  a 
related  party  to  the  work  the  contractor 
performs.  Contracting  officers  use  the 
information  required  by  paragraphs  (0 
and  (g)  of  the  clause  to  keep  informed 
of  lost  or  damaged  property  for  which 
the  Government  is  liable,  and  to 
determine  the  appropriate  course  of 
action  for  replacement  or  repair  of  the 
property. 

Contracting  officers  use  the 
information  required  by  the  clause  at 
DFARS  252.217-7018  to  determine  the 
place  of  performance  under  contracts  for 
bakery  and  dairy  products.  This 
information  helps  to  ensure  that  food 
products  are  manufactvired  and 
processed  in  sanitary  facilities. 

Contracting  officers  use  the 
information  required  by  the  provision  at 
DFARS  252.217-7026  to  identify  the 
apparently  successful  offeror's  sources 
of  supply  so  that  competition  can  be 
enhanced  in  future  acquisitions.  This 
collection  complies  with  10  U.S.C. 
2384,  Supplies:  identification  of 
supplier  and  sources,  which  requires 
the  contractor  to  identify  the  actual 
manufecturer  or  all  sources  of  supply 
for  supplies  furnished  under  contract  to 
DoD. 

Contracting  officers  use  the 
information  required  by  the  clause  at 
252.217-7028  to  determine  the  extent  of 
"over  and  above"  work  before  the  work 
commences.  This  requirement  allows 
the  Government  to  review  the  need  for 
pending  work  before  the  contractor 
begins  performance. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  765.498. 

Number  of  Responses:  53,160. 

Responses  per  Respondent:  1.3. 

Average  Burden  Per  Response:  14.4 
hours. 

Frequency:  On  occasion. 

Summary  of  Information  Collection 

Each  provision  or  clause  requires  the 
offeror  or  contractor  to  submit  certain 
information: 

».  Paragraph  (d)(3)  of  the  clause  at 
DFARS  252.217-7012  requires  the 
contractor  to  show  evidence  of 


insurance  under  a  master  agreement  for 
vessel  repair  and  alteration. 

b.  Paragraphs  (f)  and  (g)  of  the  clause 
at  DFARS  252.217-7012  require  the 
contractor  to  notify  the  contracting 
officer  of  any  property  loss  or  damage 
for  which  the  Government  is  liable,  and 
to  submit  to  the  contracting  officer  a 
request  for  reimbiu-sement  of  the  cost  of 
replacement  or  repair  with  supporting 
documentation. 

c.  Paragraphs  (b)  and  (c)  of  the  clause 
at  DFARS  252.217-7018  require  the 
offeror  or  contractor  to  obtain 
contracting  officer  approval  before 
changing  the  place  of  performance  of  a 
contract  for  bakery  or  dairy  products. 

d.  The  provision  at  252.217-7026 
requires  the  apparently  successful 
offeror  to  identify  its  sources  of  supply. 

e.  Paragraphs  (c)  and  (e)  of  the  clause 
at  DFARS  252.217-7028  require  the 
contractor  to  submit  to  the  contracting 
officer  a  work  request  and  a  proposal  for 
"over  and  above"  work. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

(FR  Doc.  02-9052  Filed  4-12-02;  8:45  am] 
MLLMG  coot  S001-0»-U 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0071] 

Federal  Acquisition  Regulation; 
Infomurtlon  Collection;  Price 
Redetermination 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  request  for  public 
conunents  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0071). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  price  redetermination.  The 
clearance  currently  expires  on  June  30, 
2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 


performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  conunents  on  or  before 
June  14.  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Wise,  Acquisition  Policy  Division,  GSA 
(202) 208-1168. 
SUPPLEMENTARY  information: 

A.  Purpose 

Fixed-price  contracts  with 
prospective  price  redetermination 
provide  for  firm  fixed  prices  for  an 
initial  period  of  the  contract  with 
prospective  redetermination  at  stated 
times  during  performance.  Fixed  price 
contracts  with  retroactive  price 
redetermination  provide  for  a  fixed 
ceiling  price  and  retroactive  price 
redetermination  within  the  ceiling  after 
completion  of  the  contract.  In  order  for 
the  amounts  of  price  adjustments  to  be 
determined,  the  firms  performing  under 
these  contracts  must  provide 
information  to  the  Government 
regarding  their  expenditures  and 
anticipated  costs.  The  information  is 
used  to  establish  fair  price  adjustments 
to  Federal  contracts. 

B.  Annual  Repoitiiig  Burden 

Respondents:  3,500. 
Responses  Per  Respondent:  2. 
Annual  Responses:  7,000. 
Hours  Per  Response:  1 . 
Total  Burden  Hours:  7,000. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street.  NW..  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0071.  Price 
Redetermination,  in  all  correspondence. 
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Dated:  April  5,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-8977  Filed  4-12-02;  8:45  am] 
BHJJNG  CODE  6820-«P-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0068] 

Federal  Acquiaitlon  Regulation; 
Information  Collection;  Economic 
Price  Adjustment 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  economic  price  adjustment. 
The  clearance  currently  expires  on  Jime 
30,  2002. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
June  14,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
biu-den  to  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405. 


FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Wise,  Acquisition  Policy  Division,  GSA 
(202)208-1168. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

A  fixed-price  contract  with  economic 
price  adjustment  provides  for  upward 
and  downward  revision  of  the  stated 
contract  price  upon  occiurence  of 
specified  contingencies.  In  order  for  the 
contracting  officer  to  be  aware  of  price 
changes,  the  firm  must  provide 
pertinent  information  to  the 
Government.  The  information  is  used  to 
determine  the  proper  amount  of  price 
adjustments  required  imder  the 
contract. 

B.  Annual  Reporting  Burden 

Respondents:  5,346. 
Responses  Per  Respondent:  1^ 
Annual  Responses:  5,346. 
Hours  Per  Response:  .25. 
Total  Burden  Hours:  1,337. 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  fitjm 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0068, 
Economic  Price  Adjustment,  in  all 
correspondence. 

Dated:  April  5.  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 

[FR  Doc.  02-8978  Filed  4-12-02;  8:45  am] 

eaUNG  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Board  of  VisHora,  United  States 
Military  Academy;  Meeting 

AGENCY:  United  States  Military 

Academy,  Department  of  the  Army, 

DoD. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Conunittee  Act  (Pub.  L.  92-463), 
aimouncement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Board  of 
Visitors,  United  States  Military 
Academy. 

Date:  Wednesday,  May  15,  2002. 

Place  of  Meeting:  Veteran  Affairs 
Conference  Room,  Room  418,  Senate 
Russell  Office  Building,  Washington, 
DC. 

Start  Time  of  Meeting:  Approximately 
10  a.m. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  Edward  C.  Clarke, 
United  States  Military  Academy,  West 
Point,  NY  10996-5000,  (845)  938-4200. 
SUPPLEMENTARY  INFORMATION:  Proposed 
Agenda:  Spring  Meeting  of  the  Board  of 
Visitors.  Review  of  the  Academic, 
Military,  Moral,  Ethical,  and  Physical 
Programs,  and  the  Bicentennial 
Campaign  at  the  USMA.  All  proceedings 
are  open. 

Edward  C.  Clarke, 

Lieutenant  Colonel,  U.S.  Army,  Executive 

Secretary,  USMA  Board  of  Visitors. 

[FR  Doc.  02-9074  Filed  4-12-02;  8:45  am] 

BILLING  CODE  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Availability  of  the  Final  Environmental 
Impact  Statement  for  the  Platte  West 
Water  Production  Facilities,  Douglas 
and  Saunders  Counties,  NE 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  and 
implementing  regulations,  an 
Enviroiunental  Impact  Statement  (EIS) 
has  been  prepared  to  disclose  the 
environmental  impacts  fixim  the 
Metropolitan  Utilities  District's 
(District)  proposed  new  drinking  water 
production  facilities  for  the  greater 
metropolitan  area  of  Omaha,  Nebraska. 
To  meet  peak-day  demand  through  the 
year  2030,  the  District  needs  an 
additional  maximum  capacity  of  100 
million  gallons  per  day  (MGD).  To 
provide  for  an  acceptable  level  of  water 
supply  redundancy,  the  District  needs 
an  additional  62.8  MGD  fi-om  a  source 
other  than  the  Missouri  River. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  and  copies  of 
this  document  contact  Rebecca  Latka, 
CENWO-PM-AE,  U.S.  Army  Corps  of 
Engineers,  106  South  15th  Street, 
Omaha,  Nebraska  68102,  telephone  at 
(402)  221-4602,  or  e-mail: 
rebecca.j.latka@usace.army.mil. 
Comments  on  this  document  can  be 
addressed  to  Rodney  Schwartz, 
CENWO-OD-RF,  U.S.  Army  Corps  of 
Engineers,  12565  W.  Center  Road, 
Omaha,  Nebraska  68144-3869, 
telephone  at  (402)  22-4143,  or  e-mail: 
rodney.j.schwartz@usace.  army.mil.  . 
SUPPL£MENTARY  INFORMATION:  Six 
alternatives  were  selected  for  detailed 
evaluation.  Each  of  the  new  water 
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supplies  woxild  consist  of  one  or  more 
treatment  plants  and  well  fields.  The 
well  fields  would  be  in  the  Platte  River 
alluvial  (groundwater)  aquifer.  The 
three-way  combination  would  also 
include  a  new  surface  water  intake  on 
the  Missouri  River.  All  the  alternatives 
include  implementation  of  a  water 
conservation  plan.  For  all  the 
alternatives,  significant  environmental 
impacts  requiring  mitigation  are 
predicted  for  flow  in  the  Platte  River, 
wetlands,  private  wells,  property  values, 
and  recreation. 

The  well  fields  would  pump  water 
from  the  Platte  River  alluvial  aquifer, 
which  would  lower  the  groundwater 
level  around  the  well  field  and  reduce 
the  flow  in  the  river.  Lowering  the  water 
table  is  predicted  to  adversely  impact 
about  5  to  30  private  wells,  cause  the 
loss  of  0.6  to  14.6  acres  of  wetlands, 
potentially  alter  62  to  142  acres  of 
wetlands,  and  remove  subirrigation 
from  56  to  5,069  acres  of  land  around 
the  well  fields.  The  loss  of  subirrigation 
could  reduce  property  values  because  of 
impacts  to  crop  yield  and  ferm  income. 
Recreation  could  be  impacted  by  the 
lowering  of  water  levels  in  private 
ponds  and  ponds  and  wetlands  in  the 
Two  Rivers  State  Recreation  Area.  The 
impacts  of  flow  depletion  in  the  Platte 
River  would  be  mitigated  by  the 
creation  of  a  backwater  habitat.  Lost 
wetlands  would  be  mitigated  by  the 
creation  of  new  wetlands.  Potential 
altered  wetlands  would  be  monitored 
for  over  30  years  and  replaced  if  found 
to  be  changed  by  operation  of  the  well 
field.  The  District  would  negotiate 
compensation  with  private  property 
owners  for  reductions  attributed  to 
groundwater  drawdown  in  well 
performance,  subirrigation,  and  pond 
water  levels.  Impacts  to  the  Two  Rivers 
State  Recreation  Area  would  be 
mitigated  by  monetary  compensation  to 
the  Nebraska  Game  and  Parks 
Commission  and  the  possible  opening  to 
the  public  of  certain  District  properties 
for  limited  recreational  use. 

A  public  meeting  and  Section  404 
hearing  was  held  March  2, 1999  in 
Omaha,  Nebraska  to  obtain  comments 
on  the  original  Draft  EIS  (DEIS),  which 
was  published  in  January  1999.  Those 
comments  and  responses  were  included 
in  the  revised  DEIS,  which  was 
published  in  February  2001.  A  public 
meeting  to  obtain  comments  on  the 
revised  DEIS  was  held  March  21,  2001, 
in  Omaha,  Nebraska.  These  comments 
are  addressed  in  the  FEIS. 

Luz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-9073  Filed  4-12-02;  8:45  am] 
■UMQ  COM  3710-a2-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  Ford  isiand 
Development,  Pearl  HartXK,  HI 

agency:  Department  of  the  Navy.  DOD. 
action:  Notice. 


SUMMARY:  The  Department  of  the  Navy 
(DON)  annoimces  its  decision  to 
consolidate  selected  operations  on  and 
to  pursue  limited  private  development 
of  Ford  Island.  The  decision  includes 
construction  of  new  facilities  and  the 
adaptive  reuse  of  existing  facilities  on 
Ford  Island  as  well  as  the  sale  or  lease 
of  selected  DON  properties  on  Oahu, 
Hawaii,  with  the  proceeds  of  such  sale 
or  lease  to  be  used  to  develop  DON 
facilities  at  Ford  Island. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stanley  Uehara  (PLN231).  Pacific 
Division.  Naval  Facilities  Engineering 
Command,  258  Makalapa  Drive.  Suite 
100.  Pearl  Harbor.  HI  96860-3134. 
telephone  (808)  471-9338.  facsimile 
(808)  474-5909. 

SUPPLEMENTARY  INFORMATION:  The 
Record  of  Decision  (ROD)  in  its  entirety 
is  provided  as  follows: 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  42  U.S.C.  Section 
4332(2)(C),  and  regulations  of  the 
Council  on  Environmental  Quality 
(CEQ)  that  implement  NEPA,  40  CFR 
Parts  1500-1508,  the  Department  of  the 
Navy  (DON)  annoimces  its  decision  to 
consolidate  selected  operations  at  Pearl 
Harbor  onto  Ford  Island  by  constructing 
new  facilities  and  adaptively  reusing 
existing  structures.  This  decision  will 
include  the  sale  or  lease  of  selected 
DON  properties  on  Oahu,  Hawaii  with 
the  use  of  proceeds  to  develop  DON 
focilities  at  Ford  Island.  This  action  will 
improve  the  efficiency  and  effectiveness 
of  its  operations,  make  greater  use  of  its 
properties,  and  improve  the  quality  of 
life  of  sailors  and  their  families.  This 
will  be  accomplished  as  set  out  in 
Alternative  B  (Medium  Intensity), 
described  in  the  Final  Programmatic 
Environmental  Impact  Statement  (PEIS) 
as  the  preferred  alternative. 

DON  development  on  Ford  Island 
may  include  new  construction  for  up  to 
420  housing  units.  Bachelor  Enlisted 
Quarters  (BEQ)  for  up  to  1,000 
personnel,  and  infrastructure 
improvements  such  as  roads  and 
utilities.  The  development  may  also 
include  a  combination  of  new 
construction  and  adaptive  reuse  of 
existing  structmes  for  administrative 
space  to  accommodate  1 ,500  additional 
employees,  and  a  consolidated  training 


complex.  Additionally,  the  action 
includes  private  development  of  up  to 
75  acres  on  Ford  Island,  which  coiild 
include  a  historic  visitor  attraction,  and 
allows  for  the  lease  of  Halawa  Landing 
and  Iroquois  Point/Pu'uloa  Housing, 
and  sale  of  Waikele  Branch,  Naval 
Magazine  (NAVMAG)  Pearl  Harbor  and 
property  at  the  former  Naval  Air  Station 
(NAS)  Barbers  Point. 

The  action  will  be  implemented 
through  the  Ford  Island  legislation  (10 
U.S.C.  Section  2814),  and  other 
legislative  authorities  such  as  the 
annual  Military  Construction  (MILCON) 
program,  use  of  Non-Appropriated 
Funds  (NAF).  and  the  Military  Housing 
Privatization  Initiative  (10  U.S.C. 
Sections  2871-2885). 

Alternatives  Considered:  The  PEIS 
evaluated  four  alternatives,  including 
"no  action."  that  represent  varying 
intensities  of  development  on  Ford 
Island.  With  the  exception  of  "no 
action"  (Alternative  D),  the  alternatives 
provide  for  the  conveyance  and  reuse — 
by  either  sale  or  lease — of  selected  DON 
properties  on  Oahu  to  support  the  Ford 
Island  development. 

Alternative  A  provides  for  both  DON 
and  private  development  on  Ford 
Island.  DON  development  would  consist 
of  new  construction  for  up  to  420  family 
housing  units.  Bachelor  Enlisted 
Quarters  (BEQ)  for  up  to  1,000 
personnel,  and  infrastructiire 
improvements  such  as  roads  and 
utilities.  Development  would  also 
include  a  combination  of  new 
construction  and  adaptive  reuse  of 
existing  structures  for  administrative 
space  to  accommodate  1,500  additional 
employees,  and  a  consolidated  training 
complex.  Private  development 
envisioned  includes  an  historic  visitor 
attraction,  commercial,  and  light 
industrial  uses  that  could  employ  up  to 
5.600  workers  and  attract  up  to  15,000 
daily  visitors.  The  outlying  properties 
will  be  conveyed  or  reused  in  the 
following  ways  in  this  alternative:  The 
Halawa  Landing  property  will  be 
available  for  lease  in  support  of  an 
historic  visitor  attraction  on  Ford  Island. 
The  Iroquois  Point/Pu'uloa  Housing  will 
be  available  for  lease  for  residential  and 
directly  related  uses  (e.g.  playgrounds). 
Waikele  Branch  NAVMAG  Pearl  Harbor 
and  the  property  at  the  former  NAS 
Barbers  Point  will  be  offered  for  sale. 
Based  on  DON's  marketing  analysis,  it  is 
anticipated  that  these  properties  will  be 
reused  for  residential  and  related  land 

uses. 

Alternative  B.  Medium  Intensity,  is 
similar  to  Alternative  A  and  provides 
for  both  DON  and  private  development 
on  Ford  Island.  DON  development 
would  be  the  same  as  that  in  Alternative 
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A.  Private  development  includes  an 
historic  visitor  attraction  but  assumes  a 
lower  intensity  development  for 
commercial  and  light  industrial  uses. 
Private  development  could  have  a 
population  of  2.800  employees  and 
6,700  daily  visitors.  Halawa  Landing 
will  be  leased  in  support  of  an  historic 
visitor  attraction  on  Ford  Isl^d.  Other 
selected  properties  identified  under 
Alternative  A  will  be  either  leased  or 
sold  as  noted  to  support  the  Ford  Island 
Development  Program. 

Alternative  C  does  not  provide  for 
private  development  on  Ford  Island. 
DON  population  could  total  3,000 
employees  and  3.000  residents.  In  this 
alternative,  the  Halawa  Landing 
property  will  not  be  leased.  Selected 
properties  identified  imder  Alternative 
A  will  be  either  sold  or  leased  as  noted 
to  support  the  Ford  Island  Development 
Program.  Alternative  C  is  the 
environmentally  preferred  action 
alternative  due  to  limited  private 
development. 

Alternative  D  is  the  no  action 
alternative. 

Environmental  Impacts:  DON 
analyzed  the  direct,  indirect,  and 
cumulative  impacts  of  each  alternative 
on  the  environment.  Potential 
significant  impacts  that  could  result 
from  Alternative  B  are  discussed  below: 
There  is  potential  for  significant  impacts 
on  the  wastewater  collection  system  at 
Pearl  Harbor.  The  main  side  sewage  lift 
station,  SY-001,  which  is  currently  at 
capacity,  will  be  imable  to 
accommodate  additional  sewage 
discharge  flows.  DON  will  initiate  a 
utility  study  to  determine  what 
wastewater  collection  system 
improvements  are  necessary,  including 
the  additional  capacity  needed  at  lift 
station  SY-001.  DON  will  upgrade  the 
SY-001  lift  station  to  meet  the 
additional  capacity  requirements. 

There  is  potential  for  significant 
impacts  on  traffic.  Projected  traffic 
volumes  at  Kamehameha  Highway  and 
Ford  Island  Boulevard  would  exceed  the 
intersection  capacity  during  morning 
and  afternoon  peak  hours.  A 
combination  of  intersection 
improvements  and  travel  demand 
management  measures,  such  as  mass 
transit  and  staggered  work  hours  could 
mitigate  the  intersection  impacts.  For  all 
areas  leased  by  private  developers,  DON 
will  require  the  developer  to  submit  a 
Traffic  Impact  Analysis  Report  (TIAR)  to 
identify  what  mitigation  would  be 
required  so  that  traffic  volumes  would 
not  exceed  intersection  capacities.  EK3N 
will  prepare  follow-on  NEPA 
documentation  for  future  development 
projects  on  leased  property  that  have 


adverse  impacts  on  traffic  in  order  to 
identify  mitigation  requirements. 

There  is  a  potential  for  impacts  to 
marine  species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  from  project  specific 
construction  activities.  The  National 
Marine  Fisheries  Service  (NMFS)  chose 
to  reserve  comment  until  individual 
project  specific  actions  are  available  for 
review.  DON  will  review  known  data 
concerning  marine  species  as  specific 
projects  are  proposed  and  will  consult 
with  the  NMFS  as  appropriate. 

There  is  potential  for  significant 
impacts  on  cultural  resources.  The 
Sectioti  106  process  of  the  National 
Historic  Preservation  Act  has  been 
concluded  with  the  execution  of  a 
Programmatic  Agreement  (PA)  between 
DON,  the  Advisory  Council  on  Historic 
Preservation,  and  the  State  Historic 
Preservation  Officer.  Other  consulting 
parties,  including  the  National  Trust  for 
Historic  Preservation  (NTHP), 
participated  in  development  of  the  PA 
and  signed  the  PA  as  interested  parties. 
DON  will  carry  out  the  Ford  Island 
Development  Program  in  accordance 
with  the  stipulations  of  the  PA.  The  PA 
provides  for  the  review  of  individual 
projects  at  Ford  Island  and  contains 
provisions  addressing  potential  effects 
of  the  lease  and  sale  of  lands  with 
historic  properties. 

Response  to  Comments  Received 
Regarding  the  PEIS:  DON  received 
comments  from  ten  organizations  and 
individuals  on  the  Final  PEIS.  Most 
comments  had  been  responded  to  in  the 
Final  PEIS.  The  following  are  new  and 
substantive  comments. 

EPA  commented  that  DON  is 
responsible  for  oversight  of 
enviroimiental  protection  efforts  on 
leased  properties,  especially  related  to 
the  protection  of  water  quality  and 
implementation  of  pollution  prevention 
measures.  DON  acknowledges  that  it 
will  fulfill  its  responsibility  as  owrner  of 
leased  properties  piu-suant  to  the 
specific  environmental  compliance 
requirements. 

National  Trust  for  Historic 
Preservation  (NTHP)  notified  DoN  that 
NTHP's  written  conmients  prepared  for 
submittal  at  the  August  2,  2001  public 
hearing  on  the  Draft  PEIS  were  not 
included  in  the  Final  PEIS.  This 
omission  was  unintentional.  However, 
DON  has  carefully  considered  Mr.  David 
Scott's  summary  of  NTHP's  written 
comments,  presented  at  the  August  2. 
2001  public  hearing.  NTHP  also 
commented  about  the  lack  of  an 
Integrated  Cultural  Resources 
Management  Plan  (ICRMP)  for  the  Pearl 
Harbor  Naval  Complex.  DON  has 
resolved  this  issue  by  releasing  the  Final 


ICRMP  for  Pearl  Harbor  Naval  Complex 
dated  March  2002.  Issues  addressing 
impacts  to  historic  properties  were 
resolved  with  the  signing  of  the  PA. 

The  Commander  Navy  Region  Hawaii 
determined  that  the  discussion  of 
jurisdiction  for  provision  of  police  and 
security  functions  contained  in  the  PEIS 
was  incorrect.  Jurisdiction  is  concurrent 
rather  than  exclusively  federal-as 
discussed  in  the  PEIS.  The  issue  of 
jurisdiction  has  no  effect  on  the 
enviroimiental  analysis. 

Conclusion:  In  determining  whether 
or  not  to  develop  Ford  Island  and  if  so, 
to  what  level  of  intensity.  I  considered 
the  following:  DON  operational  and 
readiness  requirements;  anti-terrorism/ 
force  protection  requirements;  benefits 
to  DoN;  appropriate  uses  of  historic 
resouirces;  environmental  impacts;  costs 
associated  with  construction^  operation, 
and  maintenance;  and  comments 
received  from  the  public  on  the  Draft 
and  Final  PEIS.  After  carefully  weighing 
all  of  these  factors  and  analyzing  the 
information  presented  in  the  Final  PEIS. 
I  have  determined  that  the  preferred 
alternative,  Alternative  B,  best  meets 
DON'S  needs.  Alternative  B  meets 
DON'S  operational  and  readiness 
requirements  with  implementation  of 
mitigation  to  minimize  significant 
impacts  on  the  environment.  Alternative 
A  was  rejected  because  the  additional 
private  development  intensity  provided 
is  not  needed  to  satisfy  DoN's  Ford 
Island  Development  Program. 
Alternative  C  was  rejected  because  there 
is  limited  economic  retxim,  which  is 
needed  to  attract  prospective  developers 
to  meet  DoN's  development  needs  on 
Ford  Island.  Alternative  D  was  rejected 
as  it  would  not  enable  DoN  to  improve 
the  efficiency  and  effectiveness  of  its 
operations,  make  greater  use  of  its  • 
properties,  and  improve  the  quality  of 
life  of  sailors  and  their  families. 

As  specific  projects  are  proposed 
during  the  development  of  Ford  Island, 
additional  project-specific 
environmental  cmalyses  will  be 
prepared  where  necessary  and.  if 
appropriate,  may  be  tiered  frtjm  the 
Programmatic  EIS.  DoN  will  continue  to 
coordinate  with  other  Federal.  State, 
emd  local  entities  as  necessary  to 
determine  if  any  additioned  mitigation 
measiu«s  are  appropriate. 
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Dated:  April  9,  2002. 
Duncan  Holaday, 

Deputy  Assistant  Secretary  of  the  Navy 
(Installations  and  Facilities). 

Dated:  April  10,  2002. 
T.).  Welsh, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corp.  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
(FR  Doc.  02-9082  Filed  4-12-02;  8:45  am] 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infonnation 
Collection  Requests 

agency:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  Jime  14, 
2002. 

SUPPtEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 


of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  April  9,  2002. 
fohn  0.  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  2004  National  Survey  of 
Postsecondary  Faculty  {NSOPF:04):  List 
Collection  Procedures  and  Institution 
Questionnaire. 

Frequency:  One  time. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour, 
Burden: 

Responses:  300. 
Biuden  Hours:  448. 

Abstmct:  The  fourth  cycle  of  the 
NSOPF  is  being  conducted  in  response 
to  a  continuing  need  for  data  on  faculty 
and  instructors.  The  study  will  provide 
information  about  facidty  in 
postsecondary  institutions,  which  is  key 
to  learning  about  the  quality  of 
education  and  research  in  these 
institutions.  This  study  will  expand  the 
information  about  faculty  and 
instructional  staff  in  two  ways:  allowing 
comparisions  to  be  made  over  time  and 
examining  critical  issues  surrounding 
faculty  that  have  developed  since  the 
first  three  studies.  This  clearance 
request  covers  field  test  and  full  scale 
activities  for  the  first  phase  of  the 
study — collection  of  lists  of  current 
faculty  and  instructors  from  sampled 
postsecondary  institutions  and  a 
questionnaire  to  be  completed  by 
institution  administrative  officials  to 
provide  information  about  the  context  of 
the  institution,  such  as  hiring  and 
promotion  practices,  policies  on 
benefits,  tenure,  workload,  etc.  A 
second  clearance  request  will  be 
submitted  shortly  covering  the  faculty 
survey  materials. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW,  Room  4050.  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIOJMGJssues@ed.gov  or 

faxed  to  202-708-9346.  Please  specify 

the  complete  title  of  the  information 

collection  when  making  your  request. 


Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  (540) 
776-7742  or  via  her  internet  address 
Kathy.Axt®ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 
IFR  Doc.  02-9002  Filed  4-12-02;  8:45  am) 

BILLING  COOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Floodplain  Involvement  for 
Proposed  Deactivation  and  Demolition 
of  the  Zone  13  Sewage  Treatment  Plant 
at  the  Pantex  Plant,  Amarillo,  TX 

AGENCY:  National  Nuclear  Security 

Administration  (NNSA),  Department  of 

Energy  (DOE). 

ACTION:  Notice  of  floodplain 

involvement. 


SUMMARY:  DOE  proposes  the  demolition 
of  a  decommissioned  sewage  treatment 
plant  which  is  currendy  in  a  floodplain, 
located  on  the  Pantex  Plant  in  Carson 
County,  17  miles  northeast  of  Amarillo, 
Texas.  In  accordance  with  10  CFR  Part 
1022,  DOE  will  prepare  a  floodplain 
assessment  and  perform  this  proposed 
action  in  a  manner  so  as  to  avoid  or 
minimize  potential  adverse  affects  to  or 
within  the  floodplain. 
DATES:  Comments  on  the  proposed 
action  are  due  to  the  address  below  no 
later  than  April  30,  2002. 
ADDRESSES:  Comments  concerning  this 
Notice  should  be  addressed  to: 
Floodplain  Comments,  Craig  Snider, 
Environmental  Engineer,  Environmental 
Compliance,  U.S.  DOE/NNSA,  Office  of 
Amarillo  Site  Operations,  P.O.  Box 
30020,  Amarillo.  Texas  79120-0020, 
(806)  477-5906,  (806)  477-6972  (FAX). 
Information  on  this  proposed  action, 
including  a  map  of  proposed  activity 
locations,  is  also  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  general  DOE  floodplain 
and  wetland  environmental  review 
requirements  is  available  from:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW.  Washington, 
DC  20585,  (202)  586-^600  (800)  472- 
2756. 

SUPPLEMENTARY  INFORMATION:  The  Zone 
13  Sewage  Treatment  Plant  was 
constructed  in  1942,  and  provided 
sewage  treatment  for  both  the  Pantex 
Plant  and  the  Amarillo  Air  Force  Base. 
The  facility  was  deactivated  in  1946  and 
remained"  inactive  until  1952.  A 
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chlorinator  facility  was  added  in  1952 
and  the  treatment  plant  was  returned  to 
service.  The  treatment  plant  has  been 
inactive  since  operations  were 
discontinued  in  1988.  This  project  will 
include  removing  and  disposing  of 
abandoned  equipment  and  piping; 
razing  the  buildings,  roads,  and 
associated  structiu«s;  disposing  of  all 
waste;  returning  the  land  to  grade,  and 
re-establishing  vegetation. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  DOE 
will  prepare  a  floodplain  assessment  for 
this  proposed  action.  After  the 
floodplain  assessment  is  complete,  a 
Statement  of  Findings  will  published  in 
the  Federal  Register.  DOE  will 
distribute  copies  of  the  Statement  of 
Findings  to  Federal,  State,  and  local 
governments,  and  others  who  submitted 
comments  on  the  public  notice. 

Issued  in  Amarillo,  Texas  on  March  28, 
2002. 

Vincent  J.  Zebrowski, 

Acting  Associate  Director  for  Environmental 
&■  Site  Engineering  Programs. 
[FR  Doc.  02-9019  Filed  4-12-02;  8:45  am) 


HUJI 


ING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[IC02-11-000,  FERC  Form  11] 

Proposed  Information  Collection  and 
Request  for  Comments 

April  9,  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 


ACTION:  Notice  of  proposed  infonnation 
collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Conunission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  within  60  days  of 
the  publication  of  this  notice. 
ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
Miller,  Office  of  the  Chief  Information 
Officer,  CI-1,  888  First  Street  NE, 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)208-1415,  by  fax  at 
(202)208-2425,  and  by  e-mail  at 
michael.millei@ferc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC  Form  11  "Natural 
Gas  Monthly  Quarterly  Statement  of 
Monthly  Data"  (OMB  No.  1902-0032)  is 
used  by  the  Conmiission  to  implement 
the  statutory  provisions  of  Sections 
10(a),  and  16  of  the  Natural  Gas  Act 
(NGA)  15  U.S.C.  717-717W  and  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
(15  §  U.S.C.  3301-3432).  The  NGA  and 
NGPA  authorize  the  Commission  to 
prescribe  rules  and  regulations  requiring 
natural  gas  pipeline  companies  whose 
gas  was  transported  or  stored  for  a  fee 
which  exceeded  50  million  dekatherms 
in  each  of  the  three  previous  calendar 


years  to  submit  FERC  Form  11.  The 
Commission  implements  these  filing 
requirements  in  the  Code  of  Federal 
Regulations  (CFR)  under  18  CFR  Section 
260.3  and  Section  385.2011. 

Although  the  submission  of  the  form 
is  quarterly,  the  information  is  reported 
on  a  monthly  basis.  This  permits  the 
Conunission  to  follow  developing  trends 
on  a  pipeline's  system.  Gas  revenues 
and  quantities  of  gas  by  rate  schedule, 
transition  costs  from  upstream 
pipelines,  and  reservation  charges  are 
reported.  This  information  is  used  by 
the  Commission  to  assess  the 
reasonableness  of  the  various  revenues 
and  costs  of  service  items  claimed  in 
rate  filings.  It  also  provides  the 
Commission  with  a  view  of  the  status 
pipeline  activities,  allows  revenue 
comparisons  between  pipelines,  and 
provides  the  financial  status  of  the 
regulated  pipelines. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  ciurent 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  has  been 
reduced  by  the  elimination  of  several 
schedules  and  the  paper  filing  format 
requirement.  The  Imrden  is  estimated 
as: 


Number  of  respondents  annually 

(1) 


55 


Number  of  re- 
sponses 
per  respond- 
ent 
(2) 


Average  bur- 
den hours 
per  response 
(3) 


Total  annual 

burden 

in  hours 

(1)x(2)x(3) 

660 


The  estimated  cost  burden  to 
respondents  is  $37,138  (660  hours  / 
2.080  hours  per  year  x  $117,041  per  year 
average  employee  =  $37,138).  The  cost 
per  respondent  is  equal  to  $  675. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
including: 

(1)  Reviewing  instructions;  (2) 
developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating. 


verifying,  processing,  maintaining, 
disclosing  and  providing  information; 
(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 


and  indirect  overhead  costs.  Direct  costs 
include  all  costs  dkectly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indfrect  or 
overhead  costs  are  costs  inciuxed  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Conunents  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
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of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-9025  Filed  4-12-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-43-000] 

Anadarko  Gatttering  Co.  and  Anadarko 
Natural  Gas  Co.;  Notice  of  Settlement 
Conference 

April  9.  2002. 

Pursuant  to  rule  601  of  the 
Commission's  rules  of  practice  and 
procedure,  18  CFR  385.601,  a  settlement 
conference  in  the  above  docketed 
proceeding  will  be  held  on  April  19, 
2002,  to  address  the  outstanding  Kansas 
ad  valorem  tax  issues.  The  conference 
will  be  held  in  first  floor  hearing  room 
of  the  offices  of  the  Kansas  Corporation 
Commission,  1500  Southwest 
Arrowhead  Road,  Topeka,  Kansas, 
66604.  The  settlement  conference  will 
begin  at  9  a.m. 

Steven  A.  Rothman,  acting  for  the 
Dispute  Resolution  Service,  will 
mediate  the  conference.  He  will  be 
available  to  communicate  in  private 
with  any  party  prior  to  the  conference. 
If  a  party  has  any  questions  regarding 
the  conference,  please  call  Steve 
Rothman  at  (202)  208-2278  or  send  an 
e-mail  to  Steven.Rothman@ferc.gov. 
Parties  may  also  communicate  with 
Richard  Miles,  the  Director  of  the 
Commission's  Dispute  Resolution 
Service  at  1(877)  FERC-ADR  (337-2237) 
or  (202)  208-0702  and  his  e-mail 
address  is  Richard.Miles@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9031  Filed  4-12-02;  8:45  ami 

BHJJNO  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Doctot  No.  RP9»-301-046] 

ANR  Pipeline  Company;  Notice  of 
Amendment  of  Negotiated  Rate 
Agreement 

April  8,  2002. 

Take  notice  that  on  April  2,  2002, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  and  approval  an  amendment  to 
a  Service  Agreement  between  ANR  and 
CoEnergy  Trading  Company.  ANR  states 
that  the  Amendment  changes  the  (1) 
primary  receipt  point;  (2)  the  MDQ;  and 
(3)  a  formula  which  incorporates  the 
new  MDQ.  ANR  requests  that  the 
Commission  accept  and  approve  the 
Amendment  to  be  effective  April  1 . 

2002.  L    u      J 

Any  person  desiring  to  be  heard  or  to 

protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  1 54 . 2 1 0  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  athttp:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Magalie  R.  Salas, 
Secretary. 
[FR  Doc.  02-9045  Filed  4-12-02;  8:45  am] 

BtLUNG  COOe  6717-01-P 


for  filing  and  approval  a  Service 
Agreement  between  ANR  and  Dynegy 
Marketing  and  Trade  (Dynegy)  pursuant 
to  ANR's  Rate  Schedule  ETS  (the 
"Agreement").  ANR  states  that  the 
Agreement  contains  a  negotiated  rate 
arrangement  between  ANR  and  Dynegy 
to  be  effective  April  1,  2002.  ANR 
requests  that  the  Commission  accept 
and  approve  the  Agreement  to  be 
effective  April  1,2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  athttp:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9046  Filed  4-12-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  No.  RP99-301-0471 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate  Riing 

April  8.  2002. 

Take  notice  that  on  April  2,  2002, 
ANR  Pipeline  Company  (ANR)  tendered 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-1 33-000] 

Aquila  Storage  and  Transportation,  LP; 
Notice  of  Application 

April  9.  2002. 

Take  notice  that  on  April  1,  2002, 
Aquila  Storage  and  Transportation,  LP 
(Aquila),  1100  Walnut  Street,  Kansas 
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City,  Missouri  64106,  filed  a  petition  for 
Exemption  of  Temporary  Acts  and 
Operations  from  Certificate 
Requirements,  pursuant  to  Rule  207 
(a)(5)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.207(a)(5)),  and  section  7(c)(1)(B)  of 
the  Natural  Gas  Act  (15  U.S.C. 
717(c)(1)(B)).  seeking  approval  of  an 
exemption  from  certificate  requirements 
to  perform  temporary  activities  related 
to  drilling  a  stratigraphic  test  well  to 
determine  the  feasibility  of  developing  a 
natural  gas  storage  facility  in  Mojave 
County,  Arizona.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Any  questions  regarding  the 
application  should  be  directed  to  Jeffrey 
Ayers,  General  Counsel,  Aquila  Storage 
and  Transportation,  LP,  1100  Walnut 
Street,  Suite  3300,  Kansas  City,  MO 
64106;  telephone  (816)  527-1170, 
facsimile  (816)  527-4170. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  April  19,  2002,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.214  or-"385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  fiUng  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 


comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  conunent  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landov\mers  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  he 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in_the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9021  Filed  4-12-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-046] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

April  9.  2002. 

Take  notice  that  on  March  26,  2002, 
Colimibia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  the 
following  contracts  for  disclosure  of 
negotiated  rate  transactions: 

FTS-l  Service  Agreement  No.  73372  between 
Columbia  Gulf  Transmission  Company  and 
Conoco  Inc.  dated  March  20,  2002 

and 

FTS-l  Service  Agreement  No.  72420  between 
Columbia  Gulf  Transmission  Company  and 
Virginia  Power  Energy  Marketing,  Inc. 
dated  March  25,  2002 

Transportation  service  is  to 
commence  April  1,  2002  under  the 
agreements. 

Columbia  Gulf  states  that  it  has  served 
copies  of  the  filing  on  all  parties 
identified  on  the  official  service  list  in 
Docket  No.  RP96-389. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385. 214' or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  vdth  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS'  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9030  Filed  4-12-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


1S186 


Federal  Register / Vol.  67.  No.  72 /Monday.  April  15,  2002 /Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  Nos.  RPOO-469-003  and  RP01-22- 
005] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  HIIng 

April  9.  2002. 

Take  notice  that  on  March  27,  2002. 
East  Tennessee  Natiiral  Gas  Company 
(East  Tennessee)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  revised  tariff  sheets 
listed  on  Appendix  A  and  Appendix  B 
of  the  filing. 

East  Tennessee  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  January  30,  2002  Order 
on  East  Tennessee's  Order  No.  637 
Settlement. 

East  Tennessee  states  that  copies  of  its 
filing  have  been  mailed  to  all  parties  on 
the  official  service  lists  compiled  by  the 
Secretary  of  the  Commission  in  these 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Conunents,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-9032  Filed  4-12-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP0O-33»-002;  Docket  No.' 
RP01-484-000;  Docket  No.  RP01-486-000; 
Docket  No.  RP0&-139-000 

El  Paso  Natural  Gas  Co.;  Aera  Energy, 
LLC,  et  aL,  Complainants  v.  El  Paso 
Natural  Gas  Co.,  Respondent;  Texas, 
New  Mexico  and  Arizona  Shippers, 
Complainants  v.  El  Paso  Natural  Gas 
Co.,  Respondent;  KN  Marketing,  LP., 
Complainant  v.  El  Paso  Natural  Gas 
Co.,  Respondent;  Notice  of  Procedures 
To  Be  Followed  at  Public  Conference 

April  8  ,  2002. 

On  March  21,  2002,  the  Conunission 
issued  a  Notice  of  Public  Conference  in 
this  proceeding.  The  notice  stated  that 
the  Commission  Staff  will  hold  a  public 
conference  on  April  16,  2002  to  receive 
comments  from  interested  parties  on 
Staffs  recommended  basis  for  assigning 
capacity  and  receipt  points  on  the  El 
Paso  Natural  Gas  Company  (El  Paso) 
system.  Staff  presented  its 
reconunendation  at  the  March  13,  2002 
Commission  meeting,  and  a  description 
of  Staffs  proposal  is  posted  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov/calen  dor/ 
commissionmeetings/ 
discussion_papers.htm.  The  March  21, 
2002  notice  asked  that  persons 
interested  in  participating  in  the 
conference  iniform  the  Commission  of 
their  interest  by  March  28,  2002. 

The  Commission  received  responses 
bom  the  persons  listed  on  Appendix  A 
indicating  an  interest  in  participating  in 
the  conference.  As  we  explained  in  the 
prior  notice,  the  conference  will  consist 
of  short  presentations  by  panels  of 
interested  parties,  including  full 
requirements  (FR)  shippers,  contract 
demand  (CD)  shippers,  state 
representatives  and  El  Paso.  Based  on 
the  requests  filed  by  persons  interested 
in  participating  on  the  panels,  the 
following  agenda  is  established. 
First,  El  Paso  will  make  a  brief 
presentation  addressing  the  practical 
impact  and  feasibility  of 
implementation  of  Staffs  proposal  on 
the  El  Paso  system.  This  presentation 
will  be  followed  by  three  panels.  Two 
representatives  from  El  Paso  will  remain 
at  the  table  during  the  panels  to  address 
any  questions. 

"The  first  panel  will  consist  of 
representatives  of  the  state 
commissions,  i.e.,  the  Arizona 
Corporation  Commission  and  the 
California  Public  Utilities  Commission. 

The  second  panel  will  consist  of 
participants  with  the  interests  of  FR 


shippers.  Specifically  this  panel  will 
include  one  representative  of  each  of  the 
following  companies:  Arizona  Electric. 
APS/Pinnacle,  El  Paso  Electric,  El  Paso 
Municipal  Group,  Phelps  Dodge,  Public 
Service  Company  of  New  Mexico,  Salt 
River,  Southern  Union,  and  Southwest 

Gas. 

The  third  panel  will  consist  of 
participants  with  interests  of  CD 
customers.  Specifically,  this  panel  will 
consist  of  representatives  from  each  of 
the  following  companies  or  groups: 
Dynegy.  MGI  Supply,  ONEOK,  SoCal 
Edison,  SoCal  Gas,  and  the  Southern 
California  (feneration  Coalition.  In 
addition,  there  will  be  three 
representatives  from  Indicated  Shippers 
on  this  panel. 

Each  panel  will  have  one  hour  to 
make  its  presentation,  but  individual 
presentations  should  be  limited  to 
approximately  five  minutes.  Shorter 
presentations  are  encouraged  where 
possible.  After  the  presentations,  time 
will  be  allotted  for  questions  to  the 
panelists. 

Parties  should  submit  the  names  of 
the  individuals  participating  on  the 
panels  on  or  before  Wednesday,  April 
10,  2002.  This  information  should  be 
submitted  by  e-mail  to 
Robert.Petrocelli@ferc.gov  with  a  copy 
to  Ingrid.Olson@ferc.gov. 

Any  questions  concerning  the 
procedures  or  format  of  the  conference, 
may  be  addressed  to  either  Robert 
Petrocelli  at  (202)208-2085  or  Ingrid 
Olson  at  (202)208-2015. 

Magalie  R.  Salas. 

Secretary. 

Appendix  A 

Arizona  Corporation  Commission 

Arizona  Electric  Power  Cooperative,  Inc. 
(Arizona  Electric) 

Arizona  Public  Service  Company  and 
Pinnacle  West  Energy  Cooperation  (APS/ 
Pinnacle) 

California  Public  Utilities  Commission 
(CPUC) 

Dynegy  Marketing  and  Trade.  PG&E  National 
Energy  Group.  Trading  and  Marketing, 
L.L.C.,  Aquila  Merchant  Services,  Inc., 
Coral  Energy  Resources,  L.P.,  Sid 
Richardson  Energy  Services  Company,  Sid 
Richardson  Pipeline,  Ltd.,  and  Richardson 
Energy  Marketing,  Conoco  Gas  and  Power 
Marketing  (Dynegy) 

El  Paso  Electric  Company  (El  Paso  Electric) 

El  Paso  Municipal  Customer  Group  (El  Paso 
Municipal) 

El  Paso  Natural  Gas  Company  (El  Paso) 

Indicated  Shippers 

MGI  Supply.  LTD.  (MGI  Supply) 

ONEOK  Energy  Marketing  and  Trading 
(ONEOK) 

Pacific  Gas  and  Electric  Company  (PG&E) 

Panda  Gila  River  L.P.  (Panda) 

Phelps  Dodge  Corporation  and  ASARCO,  Inc. 
(Phelps  Dodge) 
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Public  Service  Company  of  New  Mexico 

(PNM) 
Salt  River  Project  (Salt  River) 
Southern  California  Edison  Company  (SoCal 

Edison) 
Southern  California  Gas  Company  (SoCal 

Gas) 
Southern  California  Generation  Coalition 
Southern  Union  Gas  Company  (Southern 

Union) 
Southwest  Gas  Corporation  (Southwest  Gas) 
[FR  Doc.  02-9039  Filed  4-12-02;  8:45  am] 

BHJJNG  CODE  6717-01-V 


DEPARTMENT  OF  ENERGY 

Federal  Ertergy  Regulatory 
Commission 

[Docket  No.  PR02-1 0-000] 

Enogex,  Inc.;  Notice  of  Tecttnical 
Conference 

April  9,  2002. 

Take  notice  that  a  technical 
conference  will  be  held  on  Monday 
April  22,  2002,  at  9  a.m.,  in  a  room  to 
be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
^26. 

I  All  interested  parties  and  Staff  are 
permitted  to  attend. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  02-9029  Filed  4-12-02;  8:45  am) 

BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-138-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

April  9,  2002. 

Take  notice  that  on  April  3,  2002. 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street.  Houston 
Texas  77002,  filed  in  Docket  No.  CP02- 
138-000  a  request  pursuant  to  Sections 
157.205  and  157.211(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211(b))  for  authorization  to 
construct  and  operate  a  delivery  point 
located  in  St.  Lucie  County.  Florida, 
under  FGT's  blanket  certificate  issued  in 
Docket  No.  CP82-553-O00  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  also 


be  viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "Rims"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

FGT  requests  authorization  to 
construct  and  operate  delivery  point 
facilities,  consisting  of  a  4-inch  tap 
valve,  connecting  pipe  and  electronic 
flow  measurement  instrumentation,  to 
serve  Tropicana  Products.  Inc. 
(Tropicana).  FGT  states  that  it  would 
use  the  facilities  to  transport  up  to  6.400 
MMBtu  equivalent  of  natiural  gas  per 
day  on  a  firm  basis  under  capacity 
obtained  through  releases  from  existing 
certificated  levels  and  therefore  would 
not  have  an  impact  on  FGT's  peak  day 
delivery.  FGT  estimates  the  cost  of  the 
facilities  to  be  $111,775  and  states  that 
FGT  would  be  reimbursed  by  Tropicana 
for  all  costs  associated  with  the 
facilities.  FGT  states  further  that 
Tropicana  would  construct 
approximately  2,300  feet  of  connecting 
pipe  downstream  from  FGT's  facilities 
in  the  existing  FT.  Pierce  South  Utilities 
Authority.  FGT  asserts  that  it  has 
sufficient  capacity  to  render  the 
proposed  service  without  detriment  or    ~ 
disadvantage  to  its  other  existing 
customers. 

Any  questions  regarding  the 
application  should  be  directed  to 
Stephen  T.  Veatch,  Director.  Certificates 
and  Regulatory  Reporting,  at:  (713)  853- 
6549. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and.  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  jillowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18 
CFR385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-9022  Filed  4-12-02;  8:45  am] 

BiLUNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-1 081  -000]  - 

Indeclt-Oswego  Limited  Partnership; 
Notice  of  issuance  of  Order 

April  9,  2002. 

Indeck-Oswego  Limited  Partnership 
(lOLP)  submitted  for  filing  a  rate 
schedule  under  which  lOLP  will  engage 
in  the  sale  of  wholesale  energy,  capacity 
and  certain  ancillary  services  at  market- 
based  rates.  lOLP  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  lOLP  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  lOLP. 

On  April  1.  2002.  pursuant  to 
delegated  authority,  the  Director,  Office  ' 
of  Markets,  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assimiptions  of 
liability  by  lOLP  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission.  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  lOLP  is 
authorized  to  issue  securities  and 
assujme  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assimiption  is  for  some  lawful  object 
within  the  corporate  purposes  of  lOLP, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  lOLP's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  May  1,^ 
2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  NE.. 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
'http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
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internet  in  lieu  of  paper.  See.  18  CFR 
38S.2001Ia)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
h  ttp  J/www.ferc.fed.  us/efi/doorbell.htm. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9024  Filed  4-12-02;  8:45  ami 

BIUMG  COOe  6n7-fl1-P 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  02-9040  Filed  4-12-02;  8:45  am) 

BILUNG  COOe  OTIT-OI-P 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-9044  Filed  4-12-02;  8:45  am] 

BHXMQ  cooe  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlseion 

[Doclwt  No.  RP01-19O-0O2] 

Kern  River  Gae  Tranemlssion 
Company;  Notice  of  Compliance  Filing 

April  8,  2002. 

Take  notice  that  on  March  29,  2002. 
Kem  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  the  tariff  sheets  listed  in 
Appendix  A  of  the  filing,  with  an 
effective  date  of  May  1.  2002. 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  implement  the 
conversion  of  the  quantities  stated  in 
certain  of  Kem  River's  transportation 
service  agreements  from  volumetric  (i.e., 
Mcf)  quantities  to  thermal  (i.e.,  Dth) 
quantities,  using  the  methodology 
accepted  in  the  Commission's  January 
31,  2002  "Order  Following  Technical 
Conference." 

Kem  River  states  that  it  has  served  a 
copy  of  this  filing  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiesion 

[Docket  No.  RP9»-17ft-051] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

April  8,  2002. 

Take  notice  that  on  March  27,  2002, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1.  Original 
Sheet  No.  26W.02.  to  be  effective  April 
1.  2002. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  new  negotiated 
rate  transaction  entered  into  by  Natural 
and  Dynegy  Marketing  and  Trade  under 
Natural's  Rate  Schedule  NSS  pursuant 
to  Section  49  of  the  General  Terms  and 
Conditions  of  Natural's  tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  official  service  list  at  Docket  No, 
RP99-176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rales  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  athttp:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Intemet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  Nos.  ER01-300»-006.  ER01-3153- 
006,  and  EL00-9(M)06] 

New  York  independent  System 
Operator,  Inc.;  Morgan  Stanley  Capital 
Group,  inc.  v.  New  Yoric  Independent 
System  Operator,  Inc.;  Notice  of  Hiing 

April  9.  2002. 

Take  notice  that  on  April  3,  2002.  the 
New  York  Independent  System 
Operator.  Inc.  (NYISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
compliance  filing  in  accordance  with 
the  Commission's  March  14.  2002, 
Order  in  the  above-captioned 
proceedings. 

The  NYISO  has  mailed  a  copy  of  this 
compliance  filing  to  all  persons  that 
have  filed  interconnection  applications 
or  executed  Service  Agreements  under 
the  NYISO  Open  Access  Transmission 
Tariff,  to  the  New  York  State  Public 
Service  Commission,  and  to  the  electric 
utility  regulatory  agencies  in  New  Jersey 
and  Pennsylvania.  The  NYISO  has  also 
mailed  a  copy  to  each  person  designated 
on  the  official  service  lists  maintained 
by  the  Commission  in  the  above- 
captioned  proceedings. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  vrith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  mles  211  and 
214  of  the  Conunission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
■  extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
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assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Intemet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instmctions 
on  the  Commission's  web  site  imder  the 
••e-Filing"  link. 
I  Comment  Date.  April  18,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-9023  Filed  4-12-02;  8:45  am) 

•ILUNG  COOE  6n7-01-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP02-21 0-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Rling 

^pril  8,  2002. 
Take  notice  that  on  March  27.  2002. 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
the  tariff  sheets  listed  on  the  filing,  to 
be  effective  May  1,  2002. 

Questar  is  proposing  to  initiate  a  new 
park  and  loan  service  that  will  provide 
customers  with  the  ability  to  park  and 
loan  gas  on  a  firm  basis. 

The  proposed  Park  and  Loan  Rate 
Schedule  PALI  will  apply  to  gas  that  is 
nominated  to  shippers'  parking  account 
or  received  for  loan  fttim  Questar  at  Clay 
Basin.  Park  service  will  consist  of 
Questar  (1)  accepting  delivery  of 
scheduled  receipts  into  shippers'  PALI 
account  at  Clay  Basin:  (2)  holding  the 
scheduled  quantity  of  parked  gas  in  its 
Bccoimt  and  (3)  making  parked  gas 
quantities  available  for  scheduled 
delivery  from  Clay  Basin  as  provided  by 
Rate  Schedule  PALI.  Loan  service  will 
consist  of  Questar  (1)  making  loaned  gas 
quantities  available  for  scheduled 
delivery  bom  Clay  Basin  and  (2) 
accepting  delivery  of  scheduled  receipts 
as  a  return  of  previously  loaned  gas  to 
Clay  Basin,  subject  to  the  conditions  as 
provided  by  Rate  Schedule  PALI. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah,  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fil?  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  vrith  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
Mrith  section  154.210  of  the 


Commission's  Regulations.  Protests  vrill 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instmctions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Intemet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9042  Filed  4-12-02;  8:45  am) 

BILLING  COOE  6717-01-? 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP97-255-044] 

TransCoiorado  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

April  8,  2002. 

Take  notice  that  on  April  3,  2002, 
TransCoiorado  Gas  Transmission 
Company  (TransCoiorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  Forty-Fourth 
Revised  Sheet  No.  21  and  Seventeenth 
Revised  Sheet  No.  22A,  to  be  effective 
April  2,  2002. 

TransCoiorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20,  1997,  in  Docket  No.  RP97-255-000. 
The  tendered  tariff  sheets  propose  to 
revise  TransColorado's  Tariff  to  reflect 
negotiated-rate  contracts  with  Exxon 
Mobil  Gas  Marketing  Company  and 
Dynegy  Marketing  &  Trade. 

TransCoiorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding, 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  mles  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 


of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web 
athttp://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instmctions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Intemet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-9043  Filed  4-12-02;  8:45aml 

BHJJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-18&-001] 

Vector  Pipellfte  L.P.;  Notice  of  Revised 
Tariff  Stieets 

April  8,  2002. 

Take  notice  that  on  March  29,  2002, 
Vector  Pipeline  L.P.  (Vector),  tendered 
for  filing  revised  tariff  sheets  to  its  FERC 
Gas  Tariff,  Volume  No.  1,  to  become 
effective  April  1,  2002.  Vector  states  that 
the  purpose  of  this  filing  is  to  conform 
its  tariff  to  the  requirements  of  the 
Commission's  March  28,  2002  order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  wth  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instmctions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Intemet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  02-9041  Filed  4-12-02;  8:45  am] 

BILLING  COOe  B717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[Doctot  No.  EG02-1 12-000.  at  at.] 

Wallula  Generation,  LLC,  el  al.  Electric 
Rate  and  Corporate  Regulation  Filings 

April  9.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Wallula  Generation,  LLC 

[Docket  No.  EG02-1 12-000) 

Take  notice  that  on  April  4,  2002, 
Wallula  Generation,  LLC  (Wallula),  a 
limited  hability  company  with  its 
principal  place  of  business  at  Wallula 
Generation,  LLC.  c/o  Newport 
Generation.  Inc.,  100  Bayview  Circle, 
Suite  500,  Newport  Beach,  California 
92660,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Wallula  states  that  it  will  be  engaged 
directly  and  exclusively  in  the  business 
of  owning  a  1 .300  MW  nominal  (net) 
two  2x1  combined  cycle  gas-fired 
electric  generating  facility  and  related 
assets  to  be  located  on  an  approximately 
175.48  acre  site  in  rural  Walla  Walla 
County,  Washington,  approximately  8 
miles  south  of  the  city  of  Pasco.  2  miles 
north  of  the  unincorporated  community 
of  Wallula,  and  7  miles  southeast  of  the 
unincorporated  commimity  of  Burbank. 
Wallula  will  sell  its  capacity  exclusively 
at  wholesale. 

Comment  Date:  April  30.  2002 

2.  Cinergy  Services,  Inc. 

[Docket  NO.ER02-1458-0001 

Take  notice  that  on  April  1.  2002. 
Cinergy  Services.  Inc.  (Cinergy) 
tendered  for  filing  a  Notice  of  Name 
Change  from  WestPlains  Energy — 
Kansas  a  division  of  Utilicorp  United 
Inc.  to  Aquila,  Inc.  d/b/a  Aquila 
Network*— WPK  Cinergy  respectfully 
requests  waiver  of  notice  to  permit  the 
Notice  of  Name  Change  to  be  made 
effective  as  of  the  date  of  the  Notice  of 
Name  Change. 


A  copy  of  the  filing  was  served  upon 
Aquila,  Inc.  d/b/a  Aquila  Networks— 
WPK. 

Comment  Date:  April  22.  2002 

3.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-1459-000] 

Take  notice  that  on  April  1.  2002. 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  Notice  of  Name 
Change  from  Missouri  Public  Service  -a 
division  of  Utilicorp  United  Inc.  to 
Aquila.  Inc.  d/b/a  Aquila  Networks — 
MPS  Cinergy  respectfully  requests 
.waiver  of  notice  to  permit  the  Notice  of 
Name  Change  to  be  made  effective  as  of 
the  date  of  ti\e  Notice  of  Name  Change. 
A  copy  of  the  filing  was  served  upon 
Aquila,  Inc.  d/b/a  Aquila  Networks— 
MPS. 

Comment  Date:  April  22,  2002 

4.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-1460-000) 

Take  notice  that  on  April  1,  2002.  PPL 
Electric  Utilities  Corporation  (PPL 
Electric)  file  an  Borderline  Service 
Agreement  between  PPL  Electric  and 
Metropolitan  Edison  Company.  PPL 
Electric  requests  an  effective  date  of 
February  28.  2002  for  the  Borderline 
Service  Agreement. 

PPL  Electric  states  that  a  copy  of  this 
filing  has  been  provided  to  Metropolitan 
Edison  Company  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  Date:  April  22,  2002 

5.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-1461-000J 

Take  notice  that  on  April  1,  2002,  PPL 
Electric  Utihties  Corporation  (PPL 
Electric)  file  an  Borderline  Service 
Agreement  between  PPL  Electric  and 
Metropolitan  Edison  Company.  PPL 
Electric  requests  an  effective  date  of 
March  1.  2002  for  the  Borderline  Service 
Agreement. 

PPL  Electric  states  that  a  copy  of  this 
filing  has  been  provided  to  Metropolitan 
Edison  Company  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  Date:  April  22.  2002 

6.  FPL  Electric  utilities  Corporation 

[Docket  No.  ER02-1 462-000) 

Take  notice  that  on  April  1.  2002.  PPL 
Electric  Utilities  Corporation  (PPL 
Electric)  file  an  Borderline  Service 
Agreement  between  PPL  Electric  and 
Pennsylvania  Electric  Company.  PPL 
Electric  requests  an  effective  date  of 
August  8.  2001  for  the  Borderline 
Service  Agreement. 

PPL  Electric  states  that  a  copy  of  this 
filing  has  been  provided  to 


Pennsylvania  Electric  Company  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  Date:  April  22.  2002 

7.  Maine  Electric  Power  Company 

[Docket  No.  ER02-1463-000) 

Please  take  notice  that  on  April  1. 
2002.  Maine  Electric  Power  Company 
(MEPCO)  tendered  for  filing  an 
Executed  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  with  New  Brunswick  Power 
Corporation. .  designated  as  FERC 
Electric  Tariff.  Volimie  No.  1 .  as 
supplemented,  Service  Agreement  No. 
69. 

Comment  Date:  April  22.  2002 

8.  Northwestern  Energy 

(Docket  No.  ER02-1464-000J 

Take  notice  that  on  April  1.2002. 
Northwestern  Energy  (NWE,  formally 
The  Montana  Power  Company)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
pursuant  to  18  CFR  35.13  an  unexecuted 
Firm  Point-To-Point  Transmission 
Service  Agreement  with  IdaCorp  Energy 
imder  NWEs  FERC  Electric  Tariff, 
Fourth  Revised  Volume  No.  5  (Open 
Access  Transmission  Tariff). 

A  copy  of  the  filing  was  served  upon 
IdaCorp  Energy. 

Comment  Date:  April  22.  2002 

9.  Boston  Edison  Company 

[Docket  No.  ER02-1465-000) 

Take  notice  that  on  April  1.  2002, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  an  executed, 
substitute  Interconnection  Agreement 
between  Sithe  Mystic  Development  LLC 
and  Boston  Edison.  Boston  Edison  states 
that  the  Interconnection  Agreement 
incorporates  provisions  of  the 
Settlement  Agreement  approved  by  the 
Federal  Energy  Regulatory  Commission 
(Commission)  in  this  proceeding,  98 
FERC  161,198  (2002). 

Boston  Edison  requests  an  effective 
date  for  the  compliance  portion  of 
March  6,  2001.  For  the  amendments 
Boston  Edison  request  an  effective  date 
of  May  31,  2002  Comment  Date:  April 
22, 2002 

10.  Aquila,  Inc. 

[Docket  NO.ER02-1466-000) 

Take  notice  that  on  April  1,  2002, 
Aquila,  Inc.  submitted  a  Notice  of 
Succession  pursuant  to  18  CFR  35.16 
and  131.51  Aquila.  Inc.  is  succeeding  to 
the  electric  tariffs,  rate  schedules,  and 
service  agreements  currently  on  file 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  by  UtiUCorp 
United  Inc. 
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J  Comment  Date:  April  22,  2002 
1.  Avista  Corporation,  Bonneville 
Power  Administration,  Idaho  Power 
Company,  Montana  Power  Company, 
Nevada  Power  Company,  PacifiCorp, 
Portiand  General  Electric  Company, 
Paget  Sound  Energy,  Inc.,  Sierra  Pacific 
Power  Company 

[Docket  No.  RT01-35-005] 

Take  notice  that  on  March  29,  2002. 
Avista  Corporation.  Bonneville  Power 
Administration,  Idaho  Power  Company, 
Northwestern  Energy,  L.L.C.  (formerly 
the  Montana  Power  Company),  Nevada 
Power  Company,  PacifiCorp.  Portland 
General  Electric  Company.  Puget  Soimd 
Energy.  Inc.  and  Sierra  Pacific  Power 
Company,  joined  by  British  Colimibia 
Hydro  and  Power  Authority,  a 
nonjurisdictional  Canadian  utility, 
(collectively,  the  filing  utilities), 
provided  to  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Stage  2  Filing  and  Request  for 
Declaratory  Order  Pursuant  to  Order 
2000.  in  accordance  with  18  CFR 
35.43(c)(2)  and  (g). 

j  Comment  Date:  May  13,  2002 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.      ^ 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  02-9020  Filed  4-12-02;  8:45  am) 

BILUNG  COOE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  241G-4X)9;  South  Carolina] 

Aquenergy  Systems,  Inc.;  Notice  of 
Availability  of  Final  Environmental 
Assessment 

April  8,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486.  52  F.R.  47897).  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Ware  Shods 
Hydroelectric  Project  and  has  prepared 
a  Final  Environmental  Assessment 
(FEA)  for  the  project.  The  project  is 
located  on  the  Saluda  River,  in  the 
Town  of  Ware  Shoals,  within  the 
counties  of  Laurens.  Greenwood,  and 
Abbeville,  South  Carolina.  No  federal 
lands  or  facilities  are  occupied  or  used 
by  the  project. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

A  copy  of  the  FEA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  FEA  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

For  further  information,  contact 
Timothy  Looney  at  (202)  219-2852. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9036  Filed  4-12-02;  8:45  am] 

BHJJNG  CODE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2312]  ^ 

PPL  Great  Woria,  LLC;  Notice  of 
Authorization  for  Continued  Project 
Operation 

April  8,  2002. 

On  March  31,  2000,  PPL  Great  Works, 
LLC,  licensee  (on  October  30,  2000.  the 
Commission  issued  an  order  amending 
the  license  to  reflect  a  name  change 
from  PP&L  Great  Works,  LLC  to  PPL 


Great  Works,  LLC)  for  the  Great  Works 
Project  No.  2312,  filed  an  application  for 
a  new  or  subsequent  license  pursuant  to 
the  Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
Project  No.  2312  is  located  on  the 
Penobscot  River  in  Penobscot  Coimty, 
Maine. 

The  license  for  Prdject  No.  2312  was 
issued  for  a  period  ending  March  31, 
2002.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA. 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C- 
558(c).  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b). 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA.  notice  is  hereby  given  that 
an  annual  hcense  for  Project  No.  2312 
is  issued  to  PPL  Great  Works.  LLC  for 
a  period  effective  April  1,  2002.  through 
March  31.  2003,  or  imtil  the  issuance  of 
a  new  license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  April  1,  2003.  notice 
is  hereby  given  that,  pursuant  to  18  CFR 
16.18(c).  an  annual  license  under 
section  15(a)(1)  of  the  FPA  is  renewed 
automatically  without  further  order  or 
notice  by  the  Commission,  unless  the 
Commission  orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  PPL  Great  Worics,  LLC  is  authorized 
to  continue  operation  of  the  Great 
Works  Project  No.  2312  until  such  time 
as  the  Commission  acts  on  its 
application  for  subsequent  license. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9035  Filed  4-12-02;  8:45  am) 

BHJJNG  COOE  enr-oi-p 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  7000-0151 

Newton  Falls  Holdings,  LLC;  Notice  of 
Public  Scoping  and  Site  Visit  for  tlie 
Newton  Falls  Hydroelectric  Project 

April  8,  2002. 

Piirsuant  to  the  National 
Environmental  Policy  Act  and 
procedures  of  the  Federal  Energy 
Regulatory  Commission,  the 
Commission  staff  intends  to  prepare  an 
Environmental  Assessment  (EA)  that 
evaluates  the  environmental  impacts  of 
issuing  a  new  license  for  the 
constructed  and  operating  Newton  Falls 
Hydroelectric  Project.  No.  7000-015, 
located  on  the  Oswegatchie  River  in  St. 
Lawrence  County,  New  York.  The 
subject  project  does  not  include  federal 
land. 

The  EA  will  consider  both  site- 
specific  and  cxmiulative  environmental 
effects,  if  any,  of  the  licensee's  proposed 
actions  and  reasonable  alternatives. 
Preparation  of  staffs  EA  will  be 
supported  by  a  scoping  process  to 
ensure  identification  and  analysis  of  all 
pertinent  issues. 

At  this  time,  the  Commission  staff 
does  not  anticipate  holding  formal 
public  or  agency  scoping  meetings. 
Rather,  the  Commission  staff  will  issue 
a  Scoping  Document:  (1)  ouUining 
staffs  preliminary  evaluation  of  subject 
areas  to  be  addressed  in  the  EA;  and  (2) 
requesting  concerned  resource  agencies. 
Native  American  tribes,  non- 
governmental organizations,  and 
individuals  to  provide  staff  with 
information  on  project  area 
environmental  resources  and 
recreational  access  needs,  and  to 
recommend  site-specific  issues  and 
concerns  that  should  be  evaluated  in  the 

EA. 

Before  issuing  the  scoping  document. 
Commission  staff  will  hold  a  site  visit 
of  the  Newton  Falls  Hydroelectric 
Project  with  representatives  of  the 
current  licensee  and  Reliant  Energy,  the 
proposed  new  owner  of  the  project.  The 
site  visit  will  take  place:  (1)  on  Monday. 
May  6.  2002,  from  3  p.m.  to  about  6 
p.m.;  and  (2)  on  Tuesday.  May  7.  2002. 
from  8:30  a.m.  until  approximately 
11:30  A.M.  The  purpose  of  the  site  visit 
is  to  enable  Commission  staff 
responsible  for  preparing  the 
environmental  assessment  to  view  the 
area's  existing  resources  and  the 
project's  constructed  facilities. 

Officials  of  state  and  federal  resource 
agencies  and  representatives  of 
concerned  non-governmental 


organizations  are  invited  to  participate 
at  the  site  visit.  Persons  planning  to 
attend  should  notify  Mr.  Tom  Skutnik  of 
Reliant  Energy  by  telephone  at  (315) 
413-2789  or  by  E-mail  at: 
tskutnik@reliant.com.  All  participants 
will  meet  at  the  Newton  Falls  mill 
parking  area  located  off  County  Road  60 
in  Newton  Falls.  New  York. 

ff  you  have  any  questions  concerning 
this  matter,  please  telephpne  the 
Commission's  Environmental 
Coordinator  for  the  Newton  Falls  Project 
at  (202)  219-2780  or  contact  him  by  E- 
mail  at  james.haimes@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

(FR  Dcx:.  02-9038  Filed  4-12-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protest 

April  9,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  233-081. 

c.  Date  filed:  October  19.  2001. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Pit  3,  4.  5  Project. 

f.  Location:  On  the  Pit  River,  in  Shasta 
County,  near  the  community  of  Bumey 
and  the  Intermountain  towns  of  Fall 
River  Mills  and  McArthur,  California. 
The  project  includes  746  acres  of  lands 
of  the  United  States,  which  are 
administered  by  the  Forest  Supervisor 
of  the  Shasta  Trinity  National  Forest 
and  the  Forest  Supervisor  of  the  Lassen 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Randal 
Livingston,  Lead  Director,  Hydro 
Generation  Department,  Pacific  Gas  and 
Electric  Company.  P.O.  Box  770000. 
NllC.  San  Francisco.  CA  94177,  (415) 
973-6950. 

i.  Commission  Contact:  Any  questions 
concerning  this  notice  should  be 
addressed  to  John  Mudre,  e-mail 
address  john.mudre@ferc.fed.us,  or 
telephone  (202)  219-1208. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary;  Federal  Energy 
Regulatory  Commission;  888  First 
Street.  NE.;  Washington.  DC  20426. 
Please  include  the  project  number 
(Project  No.  233-081)  on  any  comments 
or  motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  hitervene  and  Protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l).(iii)  and  the  instructions 
on  the  Commission's  web  site  (bttp:// 
www^rc.gov)  imder  the  "e- Filing"  link, 
k.  This  application  has  been  accepted, 
but  is  not  ready  for  environmental 
analysis  at  this  time. 

1.  The  existing  project  consists  of  the 
following  existing  facilities:  three 
hydraulically-connected  developments, 
with  a  total  of  four  dams,  four 
reservoirs,  three  powerhouses, 
associated  tunnels,  surge  chambers,  and 
penstocks.  The  powerhouses  contain 
nine  generating  units  with  a  combined 
operating  capacity  of  about  325  MW.  No 
new  construction  is  proposed. 

The  Pit  3  development  consists  of:  (1) 
The  1.293-acre  Lake  Britton,  with  a 
gross  storage  capacity  of  41,877  acre 
feet;  (2)  the  Pit  3  Dam,  with  a  crest 
length  of  494  feet  and  a  maximum 
height  of  130  feet;  (3)  a  concrete  tunnel 
in  two  sections.  19  feet  in  diameter  with 
a  total  length  of  about  21.000  feet;  (4)  a 
surge  tank;  (5)  three  penstocks  about  10 
feet  in  diameter  and  600  feet  in  length; 
(6)  a  47-foot  by  194-foot  reinforced 
concrete  multilevel  powerhouse;  (7) 
three  generating  units,  driven  by  three 
vertical  Francis  turbines,  with  a 
combined  normal  operating  capacity  of 
70  MW;  and  (8)  appurtenant  facilities 

The  Pit  4  development  consists  of:  (1) 
The  105-acre  Pit  4  Reservoir,  with  a 
gross  storage  capacity  of  1,970  acre  feet; 
(2)  the  Pit  4  Dam,  consisting  of  a  gravity 
type  overflow  section  203  feet  in  length 
with  a  maximum  height  of  108  feet  and 
a  slab-and-buttress  type  section  212  feet 
in  length  with  a  maximimi  height  of  78 
feet;  (3)  a  19-foot-diameter  pressiu* 
tunnel  with  a  total  length  of  about 
21,500  feet;  (4)  two  12-foot-diameter 
penstocks  about  800  feet  in  length;  (5) 
a  four-level  58-foot  by  155-foot 
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reinforced  concrete  powerhouse;  (6)  two 
generating  imits,  driven  by  two  vertical 
Francis  turbines,  with  a  combined 
normal  operating  capacity  of  95  MW; 
and  (7)  appurtenant  facilities. 

The  Pit  5  development  consists  of:  (1) 
The  32-acre  Pit  5  Reservoir,  with  a  gross 
storage  capacity  of  314  acre  feet;  (2)  the 
Pit  5  Dam,  with  a  concrete  gravity 
overflow  structure  340  feet  in  length 
and  a  maximum  height  of  67  feet;  (3)  the 
19-foot-diameter  Tunnel  No.  1;  (4)  the 
48-acre  Pit  5  Tunnel  Reservoir,  with  a 
gross  storage  capacity  of  1,044  acre  feet; 
(5)  the  Pit  5  Tunnel  Reservoir  Dam, 
approximately  3,100  feet  long  and  66 
fleet  high;  (6)  the  19-foot-diameter  Pit  5 
Tunnel  No.  2;  (7)  four  steel  penstocks 
about  8  feet  in  diameter  and  1,400  feet 
in  length;  (8)  a  56-foot  by  266.5-foot 
reinforced  concrete  multilevel 
powerhouse;  (9)  four  generating  units, 
driven  by  four  vertical  Francis  turbines, 
with  a  combined  normal  operating 
capacity  of  160  MW;  and  (10) 
appurtenant  facilities. 

m.  A  copy  of  the  application  is  on  file 
and  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE..  Room  2 A.  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on  the 
web  at  http://www.ferc.gov  using  the 
"RIMS"  link— select  "Docket  #"  and 
follow  the  instructions  (call  (202)  208- 
2222  for  assistance).  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  fitim  the  applicant. 
A  copy  of  any  protest  or  motion  to 
Intervene  must  be  served  upon  each 


representative  of  the  applicant  specified 
in  the  particular  application. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  02-9026  Filed  4-12-02;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Temporary  Variance  Request 
and  Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

April  9.  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Request  to 
Amend  Language  of  Article  42. 

b.  Project  No:  2716-037. 

c.  Date  Filed:  March  1.  2002. 

d.  Applicant:  Virginia  Electric  and 
Power  Company. 

e.  Name  of  Project:  Bath  County 
Pumped  Storage  Station. 

f.  Location:  The  project  is  located  on 
Back  Creek  and  Little  Back  Creek  in 
Bath  County,  Virginia. 

g.  Filed  Pursuant  to:  18  CFR  4.200. 
h.  Applicant  Contacts:  Ms.  Sara  S. 

Bell.  Bath  Coimty  Pumped  Storage 
Station.  HCR  1  Box  280,  Warm  Springs, 
VA  24484.  phone  (540)  279-3068  or  Mr. 
James  W.  Thorton,  Dominion 
Generation,  5000  Dominion  Boulevard. 
Glen  Allen.  VA  23060,  phone  (804)  273- 
3257. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Robert  Fletcher  at  (202)  219-1206.  or  e- 
mail  address:  robert.fletchei@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  May  10,  2002. 

All  documents  (original  and  seven 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2716-037)  on  any  comments  or  motions 
filed. 

k.  Description  of  Request:  Article  42 
states  that,  except  as  the  Commission 
may  otherwise  order  on  its  own  motion 
or  at  the  request  of  the  Virginia  State 
Water  Control  Board  and  the  Virginia 
Department  of  Game  and  Inland 
Fisheries  or  the  U.S.  Fish  and  Wildlife 
Service,  after  notice  and  opportimity  for 
hearing,  the  licensee  is  to  release  a 
combined  minimimi  discharge  of  15 
cubic  feet  per  second  (cfs),  including 
seepage  flows,  from  the  upper  and  lower 
.  reservoirs.  The  minimimi  discharge 


from  the  upper  reservoir  shall  be  2  cfs 
and  the  minimum  discharge  from  the 
lower  reservoir  shall  be  10  cfs, 
including  seepage  flows  in  each  case. 
However,  the  minimimi  discharges  may 
be  temporarily  modified  if  they  are 
limited  by  natural  inflows  and  the 
depletion  of  conservation  storage  or  if  a 
modification  is  required  by  operating 
emergencies  beyond  the  licensee's 
control. 

The  licensee  proposes  to  change  the 
language  of  article  42  to  parallel  the 
release  strategy  under  its  Virginia 
Department  of  Environmental  Quality's 
Virginia  Water  Protection  Permit.  The 
proposed  change  would  be  as  follows: 

Article  42.  Under  normal  operating 
conditions,  with  full  conservation 
storage  of  3.200  acre-feet,  the  licensee 
shall  release  a  combined  minimum 
daily  average  discharge  from  the  upper 
and  lower  reservoirs  of  15  cubic  feet  per 
second  (cfs),  including  seepage  flows. 
The  minimimi  discharge  from  the  upper 
reservoir  will  always  be  2  cfs  or  greater 
and  the  minimum  discharge  from  the 
lower  reservoir  will  always  be  10  cfs  or 
greater,  including  seepage  flows  in  each 
case. 

When  low  inflow  to  the  project, 
reservoirs  results  in  50  percent  or 
greater  depletion  of  the  3,200  acre-feet 
of  conservation  storage,  the  licensee 
may  reduce  the  releases  to  a  daily 
average  of  7.5  cfs  from  the  lower 
reservoir  (at  no  time  to  be  below  6  cfs) 
and  2.0  cfs  from  the  upper  reservoir. 

If  conditions  persist  and  the  3,200 
acre-feet  of  conservation  pool  is 
depleted  by  80  percent  or  greater,  the 
daily  average  discharge  from  the  lower 
reservoir  may  be  reduced  to  5.0  cfs  (at 
ho  time  to  be  below  4  cfs)  and  the 
discharge  from  the  upper  reservoir  may- 
be reduced  to  1.5  cfs. 

These  requirements  may  also  be 
temporarily  modified  if  required  by 
operating  emergencies  beyond  the 
control  of  the  licensee.  If  drought 
conditions  deplete  the  entire  3.200  acre- 
feet  of  conservation  pool,  the  licensee 
may.  upon  mutual  agreement  with  the 
Virgina  Department  of  Environmental 
Quality  (VDEQ)  and  Virginia 
Department  of  Game  and  Inland 
Fisheries,  and  following  public  input  as 
determined  by  the  VDEQ,  reduce  flows 
further.  If  the  flows  are  so  modified,  the 
licensee  shall  notify  the  Commission  no 
later  thsm  ten  days  after  each  such 
incident. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
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also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application,  o.  Filing  and  Service  of 
Responsive  Documents — Any  filings 
must  bear  in  all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST".  OR 
'MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimiber  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
p.  Agency  Conunents — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9027  Filed  4-12-02;  8:45  am) 

BILUNQ  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Extension  of  Time  To 
Commence  Project  Construction  and 
Soliciting  Comments 

April  9,  2002. 

Take  notice  that  the  following  request 
for  extension  of  time  has  been  filed  with 
the  Commission  and  is  available  for 
public  inspection: 

a.  Application  Type:  Extension  of 
Time  to  Commence  Project 
Construction. 

b.  Project  No:  10893-007. 

c.  Date  Filed:  January  22.  2002. 

d.  Applicant:  Hy  Power  Energy 
Company. 

e.  Project  Name:  Inglis  Lock  By-pass 
Dam  Project. 

f.  Name  and  Location  of  Project:  The 
project,  a  conduit  hydroelectric  facility, 
would  be  constructed  near  the  Town  of 
Inglis.  in  Levy  County.  Florida. 

g.  Filed  Pursuant  to:  18  CFR  375.308. 
(c)(4). 

h.  Applicant  Contact:  Mr.  Richard  A. 
Volkin,  Engineering  Company,  Inc.  600 
Chapman  Street,  P.O.  Box  359.  Canton. 
MA  02021.  (781)  821-4338. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  directed  to  Mr. 
Lynn  R.  Miles  at  (202)  219-2671. 

j.  Deadline  for  filing  comments  and  or 
motions:  May  10.  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 
Comments.  Interventions  and  Protests 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  (http:// 
www.ferc.gov)  under  the  "e-Filing" 
link. 

Please  include  the  project  number  (P- 
10893-007)  on  any  comments  or 
motions  filed. 

k.  Description  of  Proposal:  The 
exemptee  has  requested  a  one-year 
extension  of  time  to  commence  project 
construction  and  comply  with 
Paragraph  (C)  of  the  Commission's 
Order  Denying  Rehearing,  issued 
February  8.  2001(94  FERC  1161.112). 

1.  Locations  of  the  application:  A  copy 
of  the  exemptee's  request  is  available  for 
inspection  and  reproduction  at  the 
Conmiission's  Public  Reference  Room. 


located  at  888  First  Street.  NE.  Room 
2A,  Washington,  DC  20426.  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.gov 
using  the  "RIMS"  Link,  select 
"Docket#"  and  follow  the  instructions 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  An  additional  copy  must  be 
sent  to  the  Director.  Division  of 
Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  02-9028  Filed  4-12-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  Application  for 
a  New  License 

April  8,  2002. 

Take  notice  that  the  following  notice 
of  intent  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  filing:  Notice  of  Intent  to 
File  an  Application  for  New  License. 

b.  Project  No:  606. 

c.  Date  filed:  March  12,  2002. 

d.  Submitted  By:  Pacific  Gas  and 
Electric  Company. 

e.  Name  of  Project:  Kilarc-Cow  Creek 
Project. 

f.  Location:  Kilarc-Cow  Creek  Project 
is  located  in  the  state  of  California. 
Shasta  County,  on  the  Old  Cow  Creek 
and  South  Cow  Creek,  near  the  town  of 
Chester.  Greenville,  and  Quincy. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act.  18  CFR  16.6. 

h.  Pursuant  to  section  16.19  of  the 
Commission's  regulations,  the  licensee 
is  required  to  make  available  the 
information  described  in  section  16.7  of 
the  regulations.  Such  information  is 
available  from  Pacific  Gas  and  Electric. 
245  Market  Street,  Room  1137,  San 
Francisco.  California  94105.  Contact  Mr. 
John  Gourley  at  415-972-5772. 

i.  FERC  Contact:  Keimeth  Hogan. 
202-208-0434, 
Kenneth.Hogan@Ferc.Gov. 

j.  Expiration  Date  of  Current  License: 
March  27.  2007. 

k.  Project  Description:  The  project 
consist  of  two  powerhouses  with  an 
installed  capacity  of  5000  kilowatts. 

1.  The  licensee  states  its  imequivocal 
intent  to  submit  an  application  for  A 
new  license  for  Project  No.  606  Pursuant 
to  18  CFR  16.9(b)(1)  each  application  for 
a  new  license  and  any  competing 
license  applications  must  be  filed  with 
the  Commission  at  least  24  months  prior 
to  the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  March  27.  2005. 

A  copy  of  the  notice  of  intent  is 
available  for  inspection  and 
reproduction  at  the  Conmiission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE..  Room  2 A.  Washington, 
D.C.  20426.  or  by  calling  (202)  208- 
1371.  This  filing  maky  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 


assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  02-9037  Filed  4-12-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  RT02-2-000;  RT01 -74-000; 
RT01-100-000;  RT01-1-000;  and  RM98-1- 
002  (Not  Consolidated)] 

State-Federal  Regional  RTO  Panels; 
GridSouth  Transco,  L.L.C.;  Regional 
Transmission  Organizations;  Regional 
Transmission  Organization 
Informational  Filings;  Regulations 
Governing  Off-tiie-Record 
Communications;  Notice  of  State- 
Federal  Southeast  Regional  Panel 
Duscussion 

April  5.  2002. 

Take  notice  that  on  April  22.2002. 
from  1  p.m.  to  3  p.m.,  a  State-Federal 
Southeast  Regional  Panel  discussion 
will  be  held,  pursuant  to  the 
Commission's  Order  issued  November 
9.  2001.  in  Docket  No.  RT02-2-O00,  et 
al.  The  meeting  will  take  place  between, 
and  is  limited  to.  the  Federal  Energy 
Regulatory  Commission,  the  North 
Carolina  Utilities  Commission,  the 
South  Carolina  Public  Service 
Commission,  and  their  staffs,  and  will 
address  Regional  Transmission 
Organization  (RTO)  issues  as  they  affect 
public  utilities  in  the  Carolinas.  "The 
meeting  will  be  held  at  888  1st  St.  NE.. 
Washington.  DC  20246.  A  transcript  of 
the  panel  discussion  will  be  placed  in 
the  above-listed  dockets. 

Linwood  A.  Watson,  fr., 

Deputy  Secretary. 

[FR  Doc.  02-9033  Filed  4-12-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RM9a-1  -000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

April  5,  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h).  of  the  receipt 


of  exempt  and  prohibited  off-the-record 
conmiunications. 

Order  No.  607  (64  FR  51222. 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  conununications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of.  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  became  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
conmiunication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010, 18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6.  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
commimications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  The  docimients 
may  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 


18196 


Federal  Register /Vol.  67.  No.  72 /Monday,  April  15.  2002 /Notices 


Exempt 


Docket  No. 


1  Docket  No.  RM01-12-000,  RT01-2-000,  etal 

2  Docket  No.  RM01-12-000.  RT01-2-000.  etal 

3  Docket  NO.RM01-12-000.  RT01-2-000.  etal 

4.  Docket  No.  RM01-12-000,  RT01-2-000.  etal 

5.  Project  No.  1354-000    

6.  Project  No.  2694-002    


Date  filed 


03-18-02 
03-18-02 
03-19-02 
03-19-02 
04-01-02 
04-2-02    . 


Presenter  or  requester 


Commission.^ 
Commission.2 
Commission.' 
Commission.* 
Karen  Miller. 
Brian  B.  Cole. 


'Transcript  of  Mklwest  State  Commissioners'  Regional  Teleconference  on  Electricity  Mari<et  Design  and  Stmcture  convened  3/18/02  pursuant 

•^TraSi""s?utSSe1:o'!rlmfJ^^^^  3/18/02  pursuant  to  tf.  Commission's  Notk:e  issued  3/1/02 

*^°TTantn?t^of"wel7em1Sle^Commissioners•  Regional  Teleconference  convened  3/19/02  pursuant  to  the  Commissions  Notk:e  issued  3/1/02 

'"  °TS)ScriSfof"t't!2  NortSt  Hale  Commissioners'  Regional  Teleconference  convened  3/19/02  pursuant  to  the  Commission's  Notk:e  issued  3/ 
1/02  in  Docket  Nos.  RM01-12-000.  et  al. 


Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-9034  Filed  4-12-02;  8:45  am) 

BILUNG  COOe  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0024;  FRL-6832-«l 

Acephate;  Cancellation  Order  for 
Certain  Uses  and  Products;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  correction. 

SUMMARY:  In  the  Federal  Register  of 
March  6,  2002,  EPA  announced  a  notice 


of  the  cancellation  order  for  all  O.S- 
dimethyl  acetylphosphoramidothioate 
(or  acephate)  product  registrations  cited 
in  voluntary  cancellation  requests  by 
acephate  registrants  (Valent  USA 
Corporation,  Micro  Flo  Company  LLC, 
Drexel  Chemical  Company,  United 
Phosphorus,  Inc.,  Whitmire  Micro-Gen 
Research  Labs,  The  Scotts  Company, 
and  Pursell  Technologies,  Inc.),  and 
approved  by  EPA,  pm-suant  to  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  In  that  notice.  Table  2  under 
SUPPLEMENTARY  INFORMATION  was 
incorrectly  printed.  This  document 
corrects  that  error. 


FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Kimberly  Nesci  Lowe,  Special 
Review  and  Reregistration  Division 
(7508C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8059;  fax  number:  (703)  308-8005; 
e-mail  address:  lowe.kimberly@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  6,  2002  (67 
FR  10193)  (FRL-6824-9),  EPA  issued  a 
notice  of  cancellation  for  certain  0,S- 
dimethyl  acetylphosphoramidothioate 
(or  acephate)  product  registrations.  On 
page  10195,  Table  2  was  incorrectly 
printed.  The  corrected  Table  2  is  printed 
below  in  its  entirety. 


Table  2.— Acephate  End  Use  Products:  Use  Deletions  and  Use  of  Existing  Stocks 


Company 

EUP  Registratkxi  Number 

Effective  Date  of  Use  Deletions 

Last  Date  for  Sale 

and  Distribution  of 

Existing  Stocks  by 

the  Registrant 

Indoor  Residential 

Turfgrass 

The  Scotts  Company 

239-2406 

N/A 

No  later  than  10-31-02 

12-31-02 

239-2436 

N/A 

No  later  than  10-31-02' 

12-31-02 

239-2440 

1-30-02 

N/A 

12-31-02 

23^-2461 

N/A 

No  later  than  10-31-02' 

12-31-02 

239-2632 

N/A 

No  later  than  10-31-02 

12-31-02 

Whitmire  M«ro-Gen 

499-373 

12-31-01 

N/A 

12-31-02 

Drexel  Chemical  Co. 

19713-495 

1-11-02 

N/A 

12-31-02 

19713-497 

N/A 

1-28-02 

12-31-02 

Micro  Fk)  Company 

51036-236 

N/A 

12-31-01 

12-31-02 

51036-252 

N/A 

1-28-02 

12-31-02 

51036-237 

12-31-01 

N/A 

12-31-02 

5103&-337 

N/A 

12-31-01 

12-31-02 

Valent  USA  Corporation 

59639-26 

N/A 

No  later  than  10-31-02 

12-31-02 

59639-28 

N/A 

No  later  than  10-31-02 

12-31-02 

Federal  Register /Vol.  67,  No.  72 /Monday,  April  15,  2002 /Notices 


18197 


Table  2.— Acephate  End  Use  Products:  Use  Deletions  and  Use  of  Existing  Stocks— Continued 


Company 


United  Phosphorus,  Inc. 


Pursell  Technokjgies 


EUP  Registration  Number 


59639-31 


59639-33 


59639-87 


59639-91 


70506-1 


73614-1 


Effective  Date  of  Use  Deletions 


Indoor  Residential 


1-11-02 


N/A 


N/A 


N/A 


N/A 


N/A 


Turfgrass 


N/A 


No  later  than  10-31-02 


No  later  than  10-31-02 


No  later  than  10-31-02 


No  later  than  10-31-02' 


1-30-02 


Last  Date  for  Sale 

aRd  Distritxjtion  of 

Existing  Stocks  by 

the  Registrant 


12-31-02 


12-31-02 


12-31-02 


12-31-02 


12-31-02 


12-31-02 


•Exception  for  harvester  ant  control  on  turfgrass  does  not  apply  to  this  product;  other  turfgrass  exceptions  do  apply. 


lists  of  Subjects 

Environmental  protection, 
Cancellation,  Pesticides  and  pests. 

lOated:  April  3,  2002. 
Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 

Division,  Office  of  Pesticide  Programs. 

(FR  Doc.  02-9072  Filed  4-12-02;  8:45  a.m.] 

BLUNGCOOE  6560-60-3 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34255;  FRL-6860-6] 

Urea;  Notice  of  Pesticide  Report  on 
FQPA  Tolerance  Reassessment 
Progress 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  constitutes  the 
Agency's  report  on  the  Food  Quality 
Protection  Act  (FQPA)  tolerance 
reassessment  progress  for  urea, 
announces  the  Agency's  tolerance 
reassessment  decision,  and  releases  the 
science  assessment  for  tolerance 
reassessment  decision  and  related 
documents  supporting  this  decision  to 
the  public.  The  Agency's  reassessment 
of  dietary  risk,  including  public 
exposure  through  food  and  drinking 
water  as  required  by  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA)  as 
amended  by  FQPA,  indicates  that  urea 
poses  no  risk  concerns  within  the  limits 
of  the  existing  exemptions;  therefore,  no 
risk  mitigation  is  needed.  There  will  be 
no  changes  to  the  78  urea  exemptions 
from  the  requirement  of  a  tolerance  as 
a  result  of  this  reassessment  decision. 
EPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  By  law,  EPA  is 
required  by  August  2002  to  reassess 
66%  of  the  tolerances  in  existence  on 


August  2, 1996,  or  about  6,400 
tolerances.  EPA  is  coimting  78 
exemptions  from  the  requirement  of  a 
tolerance  as  reassessments  made  toward 
the  August  2002  review  deadline. 
dates:  Comments,  identified  by  docket 
control  niunber  OPP-34255,  must  be 
received  on  or  before  May  15,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-34255  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  Nevola,  Special  Review 
and  Reregistration  Division  (7508C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  nimiber:  (703) 
308-8037;  and  e-mail  address: 
nevola.joseph]@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  or  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA); 
environmental,  human  health,  and 
agricultural  advocates;  pesticides  users; 
and  members  of  the  public  interested  in 
the  use  of  pesticides.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 


to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http://   ' 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  docimient  imder  the 
"Federal  Register  — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www^epa.gov/fedrgstr/.  In  addition, 
copies  of  documents  related  to  the 
Agency's  report  on  FQPA  tolerance 
reassessment  progress  for  urea  released 
to  the  public  may  also  be  accessed  at 
http://www.epa.gov/pesticides/ 
reregistration/status.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34255.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
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Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34255  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highvi^ay, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  nimiber  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket©epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-34255.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 


the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

m.  Report  on  FQPA  Tolerance 
Reassessment  Progress 

A  new  registration  for  urea  was 
approved  on  August  23, 1995,  with  an 
approved  label  date  of  February  20, 
1996,  for  use  as  an  active  ingredient 
(ft'ost  protectant)  to  reduce  ice  formation 
by  ice-nucleating  bacteria  which  are 
naturally  present  on  leaf  surfaces. 
Tolerance  exemptions  associated  with 
that  frost  protectant  use  are  codified  in 
40  CFR  180.1117.  Exemptions 
associated  with  uses  of  urea  as  an  inert 
ingredient  in  pesticide  formulations 
applied  to  growing  crops  or  to  raw 
agricultural  commodities  after  harvest, 
in  pesticide  formulations  applied  to 
growing  crops  only,  and  in  pesticide 
formulations  applied  to  animals  are 
codified  in  40  CFR  180.1001(c),  (d),  and 
(e),  respectively.  Therefore,  exemptions 
associated  with  use  of  urea  as  an  active 
and  inert  ingredient  are  subject  to 
reassessment  in  accordance  with 
FFDCA  as  amended  by  FQPA.  FQPA 
requires  EPA  to  re-evaluate  existing 
tolerances/exemptions  to  ensure  that 
children  and  other  sensitive 
subpopulations  are  protected  bom 
pesticide  risk. 

The  Agency  has  completed  its 
assessment  of  the  dietary  risk  of  urea, 
and  has  determined  that  the  level  of 
dietary  risk  from  exposure  as  a  result  of 
the  currently  registered  uses  of  urea  is 
not  of  concern.  Therefore,  no  mitigation 
measures  are  needed  and  no  further 
actions  are  warranted  at  this  time.  Urea 
does  not  pose  unreasonable  adverse 
effects  to  the  environment  when  used 
according  to  its  approved  labeling.  In 
addition,  EPA  finds  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
urea  residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposiires  for  which  there  is  reliable 
information.  EPA  considers  a  total  of  78 
exemptions  from  the  requirement  of  a 
tolerance,  75  exemptions  in  40  CFR 
180.1117  and  3  exemptions  in  180.1001. 
to  be  reassessed  imder  FQPA.  All  of 
those  78  exemptions  were  foimd  to  meet 
the  FQPA  safety  standard. 

The  risk  assessment  and  other 
dociiments  pertaining  to  the 


reassessment  of  the  urea  exemptions 
frtjm  a  requirement  of  a  tolerance  are 
available  on  the  Internet  at  http:// 
www, epa.gov/pesticides/reregistration/ 
status.htm  and  the  public  docket  for 
viewing  (see  Unit  I.B.2). 

This  notice  of  a  tolerance 
reassessment  for  urea  starts  a  30-day 
public  comment  period  during  which 
the  public  is  encouraged  to  submit 
comments  on  the  Agency's  risk 
assessment  and  tolerance  exemption 
reassessment.  The  Agency  is  providing 
an  opportimity,  through  this  notice,  for 
interested  parties  to  comment  in 
accordance  with  procedures  described 
in  Unit  n.  of  this  document.  All 
comments  will  be  carefully  considered 
by  the  Agency.  If  any  comment  causes 
the  Agency  to  revise  its  decision  on 
reassessment  of  these  exemptions  from 
the  requirement  of  a  tolerance,  EPA  will 
publish  notice  of  its  amendment  in  the 
Federal  Register. 

The  legal  authority  for  tolerance 
reassessment  is  provided  by  FFDCA,  as 
amended  in  1996!  Section  408(q)  of 
FFDCA  directs  that: 

The  Administrator  shall  review  tolerances 
and  exemptions  for  pesticide  chemical 
residues  in  effect  on  the  day  before  the  date 
of  the  enactment  of  the  FQPA  of  1996,  as 
expeditiously  as  practicable,  assuring  that- 
66%  of  such  tolerances  and  exemptions  are 
reviewed  within  6  years  (i.e.,  by  August  3, 
2002)  of  the  date  of  enactment  of  such  Act 
(i.e..  on  August  3, 1996),  and-shall 
determine  whether  the  tolerance  or 
exemption  meets  the  requirements  of 
sections  408(b)(2)  or  (c)(2)  and  shall,  by  the 
deadline  for  the  review  of  the  tolerance  or 
exemption,  issue  a  regulation  under  section 
408(d)(4)  or  (e)(1)  to  modify  or  revoke  the 
tolerance  or  revoke  the  tolerance  or 
exemption  if  the  tolerance  or  exemption  does 
not  meet  such  requirements. 

Under  section  408  of  the  FFDCA.  a 
tolerance  may  only  be  maintained  if 
EPA  determines  that  the  tolerance  is 
safe  based  on  a  nvunber  of  factors, 
including  an  assessment  of  the  aggregate 
exposure  to  the  pesticide  and  an 
assessment  of  the  ciunulative  effects  of 
such  pesticide  and  other  substances  that 
have  a  common  mechanism  of  toxicity. 
In  section  408(b)(2).  the  term  "safe." 
with  respect  to  a  tolerance  for  a 
pesticide  chemical  residue,  means  that 
the  Administrator  has  determined  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposiu'es  and  all  other 
exposures  for  which  there  is  reliable 
information. 

IV.  Background 

Urea  is  an  active  ingredient  in  only 
one  active  registration,  where  it  is  used 
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as  a  frost  protectant.  The  exemptions 
associated  with  urea  use  as  a  frost 
protectant  are  found  at  40  CFR 
180.1117.  For  coimting  piuTJOses,  there 
ate  75  commodities  exempt  from  the 
requirement  of  a  tolerance  (squash, 
winter  and  siuiuner,  counts  as  two; 
cotton  counts  as  three  because  it  also 
includes  hay  and  seed;  and  casaba, 
crenshaw,  and  persian  melon,  count  as 
one  entry). 

Urea  is  also  present  in  certain 
pesticide  formulations  as  an  inert 
ingredient  where  it  is  used  as  a 
stabilizer,  an  inhibitor,  and  as  an 
adjuvant/intensifier  for  herbicides.  One 
exemption  for  urea  from  the 
requirement  of  a  tolerance  when  used  as 
a  stabilizer  or  inhibitor  is  foimd  in  40 
CFR  180.1001(c)  for  inert  (or 
occasionally  active)  ingredients  in 
pesticide  formulations  applied  to 
growing  crops  or  to  raw  agricultural 
commodities  after  harvest.  Another 
exemption  for  urea  when  used  as  an 
adjuvant/intensifier  for  herbicides  is 
found  in  40  CFR  180.1001(d)  for  inert 
(or  occasionally  active)  ingredients  in 
pesticide  formulations  applied  to 
growing  crops  only.  In  addition,  an 
exemption  for  urea  when  used  as  a 
stabilizer  or  inhibitor  is  found  in  40  CFR 
180.1001(e)  for  inert  (or  occasionally 
active)  ingredients  in  pesticide 
formulations  applied  to  animals. 

Urea  is  a  naturally  occurring 
compound  in  hiunans  and  is  approved 
for  several  therapeutic  uses  in  humans 
with  relatively  few  toxicities.  In 
addition,  uxea  is  considered  Generally 
Recognized  As  Safe  (GRAS)  by  the  U.S. 
Food  and  Drug  Administration  (FDA) 
for  use  in  food.  Urea  is  included  in 
'T)irect  Food  Substances  Affirmed  as 
Generally  Recognized  as  Safe"  (21  CFR 
184.1923),  where  the  affirmation  of 
GRAS  as  a  direct  human  food  ingredient 
is  based  on  current  good  manufacturing 
practice  and  conditions  of  use  as  a 
formulation  and  fermentation  aid. 

EPA  has  reaffirmed  data  waivers 
granted  for  all  subchronic,  chronic, 
developmental,  reproduction, 
mutagenicity,  and  metabolism  studies 
based  on  available  data  from  literature 
studies  concerning  urea.  A  recent  search 
of  the  published  scientific  literature 
concerning  urea  since  1980  showed  no 
basis  for  toxicological  concern. 

V.  Use  Siunmary 

Urea  was  registered  by  EPA  in  1995 
for  use  as  a  frost  protectant  pesticide 
imder  the  trade  name  Enfrost.  Enfrost  is 
a  43%  liquid  formulation  of  urea  that 
can  be  applied  commercially  to  a  wide 
variety  of  field  crops,  vegetables,  fruit 
trees  and  ornamentals  to  reduce  frost 
damage.  There  are  currently  no 


residential  uses  for  urea  as  a  pesticide 
product.  Enfrost  is  the  only  currently 
registered  pesticide  product  containing 
urea  as  an  active  ingredient.  Enfrost 
provides  frost  protection  by  modifying 
the  protein  produced  by  ice-nucleating 
bacteria.  Enfrost  has  not  been  actively 
produced  or  sold  by  the  registrant. 
Entek  Corporation,  since  1995. 
However,  the  registrant  wishes  to 
maintain  active  registration  of  Enfrost 
for  potential  future  production  and  use. 

In  addition  to  its  use  as  a  frost 
protectant,  urea  is  used  as  an  inert 
pesticide  ingredient  as  a  stabilizer, 
inhibitor,  or  intensifier.  Also,  several 
million  tons  of  urea  are  produced 
annually  for  use  in  fertilizer  and  as  an 
animal  feed  supplement.  Moreover,  urea 
is  used  in  the  manufacture  of  dyes,  fire 
retardant  paints,  plasticizers,  and 
stabilizers  for  explosives. 

VI.  Hazard  Characterization 

With  the  exception  of  six  acute 
toxicity  studies  submitted  by  the 
registrant,  the  tirea  toxicity  data  base  is 
comprised  of  the  available  literature 
data.  These  data  are  considered  by  the 
Agency  to  be  sufficient  to  assess  the 
potential  hazard  to  humans,  including 
special  sensitivity  of  infants  and 
children. 

1.  Acute  toxicity.  The  six  acute 
toxicological  studies  indicate  that  the 
frost  protectorant  is  a  slight  eye  irritant 
and  has  a  low  toxicity  to  animals  when 
administered  via  the  oral,  dermal,  or 
inhalation  routes  of  exposure. 

2.  Subchronic  toxicity.  Urea  produced 
no  severe  toxicity  in  dogs  injected 
subcutaneously  with  30-40  milliliters/ 
kilograms/day  (mL/kg/day)  of  10%  urea 
solution  for  45  days.  With  plasma  levels 
ranging  from  200-700  mg/100  mL  (10  to 
30-fold  above  normal),  the  only  clinical 
symptoms  observed  were  drowsiness 
and  diuresis.  Necropsy  indicated  no 
adverse  organ  pathology. 

3.  Chronic  toxicity  and 
carcinogenicity.  Animal  studies  provide 
no  evidence  of  adverse  chronic  or 
carcinogenic  effects.  One  year  feeding 
studies  in  male  and  female  C57B1/6 
mice  and  Fisher  344  rats  reported  no 
evidence  of  treatment-related  cancer  at 
doses  up  to  4.5%  of  the  diet.  Studies  in 
the  susceptible  mouse  strain  (Strain  A) 
also  indicate  no  evidence  of  luea 
timiorigenicity. 

4.  Developmental  and  reproductive 
toxicity.  In  a  developmental  toxicity 
study,  pregnant  Wistar  rats  produced 
healthy  offspring  with  no  reported 
evidence  of  teratogenic  effects.  A  study 
of  pregnant  cows  receiving  0.44  grams/ 
kilograms  urea  showed  no  effects  on 
reproductive  performance  nor  were  the 
calves  affected. 


Urea  has  also  been  evaluated  in 
monkeys  for  its  ability  to  induce 
abortion.  The  mode  of  action  is  similar 
to  the  hyperosmolar  effect  of  large  doses 
of  hypertonic  saline  and  dextrose. 
However,  such  high  intrauterine 
exposures  would  not  be  expected  to 
occur  from  exposiue  to  urea  used  as  a 
frost  protectant  or  inert  pesticide 
ingredient.  Urea  is  ciurently  classified 
by  FDA  in  category  C  for  therapeutic 
use,  "Safety  for  use  during  pregnancy 
has  not  been  established. 

55.  Absorption,  metabolism,  and 
excretion.  Urea  is  extremely  soluble  in 
water  and  oral  doses  are  rapidly 
absorbed  and  distributed  in  himians. 
Urea  is  a  normal  himian  body 
constituent  and  is  constantly  being 
produced  through  amino  acid  and 
protein  metabolism  where  lu-ea  is 
formed  through  a  cyclic  mechanism. 

Urea  has  long  been  used  as  a  dietary 
supplement  for  ruminants  as  a  source  of 
nitrogen  for  protein  synthesis.  Urea 
nitrogen  can  also  contribute  part  of  the 
amino  acid  requirements  in  himians. 
Utilization  of  urea  nitrogen  has  been 
demonstrated  both  in  malnourished 
children  and  adults. 

6.  Therapeutic  uses.  Urea  is  approved 
for  several  therapeutic  uses  in  humans 
with  relatively  few  toxicities.  Urea  is 
used  primarily  as  an  osmotic  agent  for 
inducing  diuresis  and  reducing 
intraoccular  and  intracranial  pressure. 
Urea  has  also  been  used  as  a  topical 
anesthetic  for  the  treatment  of  mouth 
and  throat  inflammation  (10-15%  urea 
gel,  liquid  or  solution),  to  debride 
necrotic  and  infected  tissues,  i.e. 
fingernails  and  toenails.  It  is  also  used 
in  the  treatment  of  sickle-cell  anemia 
and  to  anunoniate  dentrifices  as  well  as 
a  basic  ingredient  in  the  synthesis  of 
medically  important  compoimds  such 
as  barbiturates  and  urethanes. 

7.  FQPA  considerations.  EPA 
evaluated  the  available  hazard  and 
exposure,  data  for  urea  and  concluded 
that  the  data  provide  no  indication  of 
increased  sensitivity  of  infants  and 
children  from  exposure  to  urea.  Due  to 
the  expected  low  toxicity  of  urea,  the 
Agency  has  not  used  a  safety  fector 
analysis  to  assess  the  risk.  For  the  same 
reasons,  the  additional  ten-fold  (FQPA 
lOX)  safety  factor  to  account  for 
enhanced  sensitivity  of  infants  and 
children  is  not  necessary. 

Vn.  Exposure  Assessment 

Based  on  the  hazard  assessment  of 
urea,  exposiu^s  to  this  compoimd 
resulting  from  reasonably  anticipated 
patterns  of  usage  present  a  reasonable 
certainty  of  no  harm  to  himian  health. 
Given  the  low  toxicity  of  urea,  a  more 
detailed  assessment  of  risks  resulting 
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from  exposure  to  urea,  when  used  either 
as  a  frost  protectant  or  pesticide  inert 
ingredient,  is  not  necessary. 

Vm.  Environmental  Fate  and  Transport 

Available  data  from  literatiue  reviews 
show  that  urea  degrades  rapidly  in  most 
soils,  generally  hydrolyzed  to 
ammonium  tluough  soil  urease  activity. 
In  various  soils,  the  hydrolysis  may  near 
completion  within  24  hours;  however, 
the  rate  of  hydrolysis  can  be  much 
slower  depending  upon  soil  type, 
moisture  content,  and  urea  formulation. 
Soil  adsorption  studies  show  that  urea 
adsorbs  very  weakly  to  soil;  therefore, 
leaching  is  possible.  Ultimate  urea 
degradation  produces  ammonia  and 
carbon  dioxide  as  volatile  products. 
Biodegradation  is  expected  to  be  the 


major  fate  process  in  the  aquatic 
ecosystem.  The  rate  of  biodegradation 
generally  decreases  with  decreasing 
temperatures.  Naturally-occurring 
phytoplankton  increases  the 
degradation  rate  because  phytoplankton 
use  urea  as  a  nitrogen  soiutie.  In 
phytoplankton-rich  waters,  degradation 
occurs  much  faster  in  sunlight  than  in 
the  dark.  Abiotic  hydrolysis  of  urea 
occurs  very  slowly  in  relation  to  biotic 
hydrolysis. 

IX.  Summary  of  Risk  Assessment 
Findings 

From  the  available  animal  studies  and 
other  data,  EPA  has  concluded  that  urea 
exhibits  a  low  toxicity  and  exposures  to 
urea  used  either  as  an  active  or  inert 
pesticide  ingredient  present  a 

UREA  Inert  ingredient  Exemptions 


reasonable  certainty  of  no  harm  to 
human  health.  The  Agency's  analysis  of 
extensive  toxicological  data  in 
nimierous  species  supports  the  1995 
decision  to  grant  permanent  exemptions 
from  the  requirement  of  a  tolerance  for 
residues  of  the  frost  protectant  when 
used  before  harvest  in  the  production  of 
raw  agricultiual  commodities. 

X.  Tolerance  Reassessment  Summary 

Based  on  reevaluation  of  existing 
data,  EPA  believes  there  is  sufficient 
basis  to  maintain  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  frost  protectant  urea  when  used 
before  harvest  in  the  production  of  the 
raw  agricultvual  commodities  listed  in 
40  CFR  180.1117  and  inert  uses  of  urea 
listed  in  40  CFR  180.1001. 


Inert  Ingredient 


Exemption      listed 

180.1001(c) 
Urea 


In       40      CFR 


Exemption      listed 

180.1001(d) 
Urea  (CAS  57-13-6) 


in      40      CFR 


Exemption      listed      in 

180.1001(e) 
Urea 


40      CFR 


Current  Tolerance 


Exempt 


Exempt 


Exempt 


Reassessment  Decision 


Same 


Same 


Same 


Uses 


Stabilizer,  inhibitor 


Adjuvant/intensifier    for    herbi- 
cides 


StatMlizer.  inhibitor 


LiREA  ACTIVE  INGREDIENT  EXEMPTIONS  (40  CFR  180.1117) 

Commodity 

Current  Tolerance 

Reassessment  Decision 

Corrected  Commodity  Definition 

Alfalfa 

Exempt 

Same 

AlnKXKJs 

Exempt 

Same 

Almond 

Apples 

Exempt 

Same 

Apple 

Apricots 

Exempt 

Same 

Apricot 

Artichoites 

Exempt 

Same 

Artichoke,  globe 

Asparagus 

Exempt 

Same 

Avocados 

Exempt 

Same 

Avocado 

Beans 

Exempt 

Same 

Bean 

Bell  peppers 

Exempt 

Same 

Pepper,  bell 

Btacktjerries 

Exempt 

Same 

Blackberry 

Blueberries 

Exempt 

Same 

Blueberry 

Boysenberries 

Exempt 

Same 

Boysenberry 

Broccoli 

Exempt 

Same 

Bnjsseis  sprouts 

Exempt 

Same 

Caneberries 

Exempt 

Same 

Caneberry 

Canoia 

Exempt 

Same 

» 

- 
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UREA  ACTIVE  Ingredient  Exemptions  (40  CFR  180.1117)— Continued 

Commodity 

Current  Tolerance 

Reassessment  Decision 

Corrected  Commodity  Definition 

Cantaloupes 

Exempt 

Same 

Cantaloupe 

Can-ots 

Exempt 

Same 

Can-ot 

Cauliftower 

Exempt 

Same 

Casaba 

Ex'empt 

Same 

Muskmelon 

Celery 

Exempt 

Same 

Cherries 

Exempt 

Same 

Cherry,  sweet  and  cherry,  tart 

Chili  peppers 

Exempt 

Same 

Pepper,  nonbell 

Chinese    cabbage     (bok    choy, 
napa) 

Exempt 

Same 

Cabbage.  Chinese,  bok  choy 
Cabbage,  Chinese,  napa 

Cooking  peppers 

Exempt 

Same 

Pepper,  nonbell  sweet 

Com 

Exempt 

Same 

Cotton 

Exempt 

Same 

- 

Crenshaw 

Exempt 

Same 

Muskmelon 

Cucumbers 

Exempt 

Same 

Cucumber 

Figs 

Exempt 

Same 

Fig 

Grapefruit 

Exempt 

Same 

Grapes 

Exempt 

Same 

Grape 

Honeydew  melon 

Exempt 

Same 

Hops 

Exempt 

Same 

Hop,  dried  cones 

Kiwifmit 

Exempt 

Same 

Kohlrabi 

Exempt 

Same 

Lemons 

Exempt 

Same 

Lemon 

Lentils 

Exenfipt 

Same 

Lentil 

Lettuce 

Exempt 

Same 

Limes 

Exempt 

Same 

Lime 

Macadamia  nuts 

Exempt 

Same 

Nut,  macadamia             -• 

Musk  melon 

Exempt 

Same 

Muskmelon 

Nectarines 

Exempt 

Same 

Nectarine 

Olives 

Exempt 

Same 

Oiive 

Onions 

Exempt 

Same 

Onion,  dry  bulb 
Onion,  green 

Oranges 

Exempt 

Same 

Orange,  sweet 

Peaches 

Exempt 

Same 

Peach 

Pears 

Exempt 

Same 

Pear 

Peanuts 

Exempt 

Same 

Peemut 

Peas 

Exempt 

Same 

Pea 

Persian  melon 

Exempt 

Same 

Muskmelon 

Pistachios 

Exempt 

Same 

Pistachio 
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Commodity 

Cun-ent  Tolerance 

Reassessment  Decision 

Corrected  Commodity  Definition 

Plums 

Exempt 

Same 

Plum 

Potatoes 

Exempt 

Same 

Potato 

Pumpkin 

Exempt 

Same 

Prunes 

Exempt 

Same 

Plum,  prune 

Radish 

Exempt 

Same 

Raspbenies 

Exempt 

Same 

Raspberry 

Rice 

Exempt 

Same 

Safftower 

Exempt 

Same 

Sorghum 

Exempt 

Same 

Sorghum,  grain 

Spinach 

Exempt 

Same 

Spinach  (New  Zealand) 

Exempt 

Same 

Spinach,  New  Zealand 

Squash  (winter  and  summer) 

Exempt 

Same 

Squash,  summer 
Squash,  winter 

Strawbenies 

Exempt 

Same 

Strawtwrry 

Sugar  beets 

Exempt 

Same 

Beet,  sugar 

Sunflower 

Exempt 

Same 

Sweet  pepper 

Exempt 

Same 

Pepper,  nonbell,  sweet 

Table  beets 

Exempt 

Same 

Beet,  garden 

Tangennes 

Exempt 

Same 

Tangerine 

Tomatoes 

Exempt 

Same 

Tomato 

Walnuts 

Exempt 

Same 

Walnut 

Watermelon 

Exempt 

Same 

Zucchini 

Exempt 

Same 

Squash,  summer 

List  of  Subjects 

Environmental  protection. 

Dated:  March  28,  2002. 
Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

IFR  Doc.  02-9071  Filed  4-12-02;  8:45  a.m.) 
BILUNO  CODE  6S«fr.«0-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FHL-7171-2] 

Proposed  Administrative  Settlement 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTKW:  Notice;  request  for  public 
comment. 


summary:  The  U.S.  Environmental 
Protection  Agency  is  proposing  to  enter 
into  a  de  minimis  settlement  pursuant  to 
section  122(g)(4)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(CERCLA).  42  U.S.C.  9622(g)(4).  This 
proposed  settlement  is  intended  to 
resolve  the  liabilities  under  CERCLA  of 
nine  (9)  de  minimis  parties  for  response 
costs  incurred  and  to  be  incurred  at  the 
Malvern  TCE  Superfund  Site,  East 
Whiteland  and  Charlestown  Townships, 
Chester  County,  Pennsylvania. 
DATES:  Comments  must  be  provided  on 
orbeforeMay  15.  2002. 
ADDRESSES:  Comments  should  be 
addressed  to  Suzanne  Canning.  Docket 
Clerk.  U.S.  Environmental  Protection 
Agency.  Region  ID,  1650  Arch  Street. 
Philadelphia.  PA  19103-2029.  and 


should  refer  to  the  Malvern  TCE 
Superfund  Site,  East  Whiteland 
Township.  Chester  County. 
Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
A.  Johnson  (3RC41).  215/814-2619.  U.S. 
Environmental  Protection  Agency.  1650 
Arch  Street.  Philadelphia.  Pennsylvania 
19103-2029. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
de  minimis  settlement:  In  accordance 
with  section  122(i)(l)  of  CERCLA.  42 
U.S.C.  122(i)(l),  notice  is  hereby  given 
of  a  proposed  administrative  settlement 
concerning  the  Malvern  TCE  Superfund 
Site,  in  East  Whiteland  Chester  Coimty. 
Pennsylvania.  The  administrative 
settlement  is  subject  to  review  by  the 
public  pursuant  to  this  Notice.  The 
proposed  agreement  has  been  reviewed 
and  approved  by  the  United  States 
Department  of  Justice.  The  following  de 
minimis  parties  have  executed  signature 
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pages,  consenting  to  participate  in  this 
settlement:  BAE  Systems  (on  behalf  of 
American  Electronics  Laboratories). 
Boekel  Industries.  AVX  Corporation  (on 
behalf  of  Elco  Corporation).  Irvins 
Tinware  (on  behalf  of  Ervins  Crafts).  K- 
D  Tool  Manufacturing  Corporation. 
Maida  Development  Company.  McHugh 
Railroad  Maintenance  Equipment 
Company.  Photofabrication  Chemical  & 
Equipment  Company.  Inc..  and  R  &  E 
Martin. 

The  nine  (9)  settling  parties 
collectively  have  agreed  to  pay  $645,749 
to  the  Hazardous  Substances  Trust  Fund 
subject  to  the  contingency  that  EPA  may 
elect  not  to  complete  the  settlement  if 
comments  received  from  the  public 
during  this  comment  period  disclose 
facts  or  considerations  which  indicate 
the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
Monies  collected  from  the  de  minimis 
parties  will  be  applied  towards  past  and 
future  response  costs  incurred  by  EPA 
or  PRPs  performing  work  at  or  in 
connection  with  the  Site.  The  settlement 
includes  a  60%  premium  to  cover  the 
risk  of  cost  overruns  or  increased  costs 
to  address  conditions  at  the  Site 
previously  unknown  to  EPA  but 
discovered  after  the  effective  date  of  the 
Consent  Order.  The  settlement  also 
includes  a  reservation  of  rights  by  EPA, 
pursuant  to  which  EPA  reserves  its 
rights  to  seek  recovery  from  the  settling 
de  minimis  parties  of  response  costs 
incurred  by  EPA  in  connection  with  the 
Site  to  the  extent  such  costs  exceed  $25 
million. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  section  122(g)  of 
CERCLA.  42  U.S.C.  9622(g).  Section 
122(g)  authorizes  early  settlements  with 
de  minimis  parties  to  allow  them  to 
resolve  their  liabilities  at  Superfund 
Sites  without  incurring  substantial 
transaction  costs.  Under  this  authority, 
EPA  proposes  to  settle  with  potentially 
responsible  parties  in  connection  with 
the  Malvern  TCE  Superfund  Site,  each 
of  whom  is  responsible  for  .75  percent 
or  less  of  the  volume  of  hazardous 
substance  sent  to  the  Site.  As  part  of  this 
de  minimis  settlement,  EPA  will  grant 
the  nine  settling  de  minimis  parties  a 
covenant  not  to  sue  or  take 
administrative  action  against  any  of  the 
nine  settling  PRPs  for  reimbiu^ement  of 
response  costs  or  injunctive  relief 
pursuant  to  sections  106  and  107  of 
CERCLA,  42  U.S.C.  9606  and  9607,  or 
for  injimctive  relief  pursuant  to  section 
7003  of  the  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  6973,  with 
regard  to  the  Site.  EPA  issued  this 
settlement  offer  to  the  de  mininiis 
parties  on  May  29,  2001. 


The  Environmental  Protection  Agency 
will  receive  written  comments  relating 
to  this  settlement  for  thirty  (30)  days 
from  the  date  of  publication  of  this 
Notice.  A  copy  of  the  proposed 
Administrative  Order  on  Consent  can  be 
obtained  from  Joan  A.  Johnson,  U.S. 
Environmental  Protection  Agency, 
Region  III,  Office  of  Regional  Coimsel, 
1650  Arch  Street,  Philadelphia, 
Permsylvania,  19103-2029,  or  by 
contacting  Joan  A.  Johnson  at  (215)  814- 
2619. 

Dated:  March  12,  2002. 
Rebecca  W.  Haiuner, 
Acting  Regional  Administrator,  Region  III. 
(PR  Doc.  02-9069  Filed  4-12-02;  8:45  am] 

BILUNG  CODE  6560-50-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 

DATE  &  TIME:  Thursday,  April  18,  2002, 

10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (Ninth  Floor) 

STATUS:  This  meting  will  be  open  to  the 

public.       " 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Notice  of  Proposed  Rulemaking  on 
2002  Modifications  to  the 
Administrative  Fines  Program. 

Routine  Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer. 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  02-9162  Filed  4-11-02;  10:43  am] 

BILUNG  CODE  SMS-OI-M 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

agency:  Federal  Election  Conunission 
DATE  &  TIME:  Friday,  May  3,  2002  at  8:30 
a.m.,  Saturday,  May  4,  2002  at  9  a.m. 
PLACE:  Westin  Westminster  Hotel, 
10600  Westminster  Boulevard, 
Westminster,  CO  80020. 
NAME:  Federal  Election  Commission 
Election  Administration  Advisory 
Panel. 

STATUS:  The  Advisory  Panel  Meeting  is 
open  to  the  public,  dependent  on 
available  space. 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Panel  Committee 
Act  (5  U.S.C.  App.  I)  and  Office  of 
Management  and  Budget  Circular  A-63, 


as  revised,  the  Federal  Election 
Commission  announces  the  2002 
Advisory  Panel  meeting. 
ITEMS  TO  BE  DISCUSSED: 

Election  Case  Law:  Lesson  from  the 
2000  Election;  Update  on  Office  of 
Election  Administration  Projects  in 
2002;  A  Report  from  the  Federal  Voting  ■ 
Assistance  Program;  Reports  from  both 
the  Election  Crimes  Branch  and  the 
Voting  Section  of  the  Civil  Rights 
Division  of  the  U.S.  Department  of 
Justice;  State  Vote  Coimting  Laws  and 
Procedures;  2002  Redistricting;  Using 
Statewide  Voter  Registration  databases. 

PURPOSE  OF  MEETING: 

The  Panel  will  present  its  views  on 
problems  in  the  administration  of 
Federal  elections,  and  formulate 
recommendations  to  the  Federal 
Election  Commission  Office  of  Election 
Administration  for  its  future  program 
development. 

Any  member  of  the  public  may  file  a 
written  statement  with  the  Panel  before, 
during,  or  after  the  meeting.  To  the 
extent  that  time  permits.  Panel  Chair 
may  allow  public  presentation  or  oral 
statements  at  the  meeting. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Ms.  Penelope  Bonsall,  Director,  Office  of 
Election  Administration.  Telephone: 
(202) 694-1095. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  02-9163  Filed  4-11-02;  10:43  am] 

BILLING  CODE  871 S-01-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Correction 

summary:  This  notice  corrects  a  notice 
(FR  Doc.  02-8375  published  on  pages 
16752-16753  of  the  Issue  for  Monday, 
April  8,  2002. 

On  June  15. 1984.  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act.  as  per  5  CFR  1320.16.  to 
approve  of  and  assign  OMB  control 
niunbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  under 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.l.  Board-approved 
collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instnunents  are  placed  into  OMB's 
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public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to.  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995.  unless  it 
displays  a  ciurently  valid  OMB  control 
number. 

Request  for  comment  on  information 
collection  proposal. 

The  following  information  collection, 
which  is  being  handled  under  this 
delegated  authority,  has  received  initial 
Board  approval  and  is  hereby  published 
for  comment.  At  the  end  of  the  comment 
period,  the  proposed  information 
collection,  along  with  an  analysis  of 
comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  final  approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility; 

b.  the  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

d.  ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  June  14.  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
Ms.  Jennifer  J.  Johnson,  Secretary.  Board 
of  Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue.  N.W..  Washington,  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
e-mail  to 
regs.comments©federalreserve.gov,  or 

faxing  them  to  the  Office  of  the 
Secretary  at  202-452-3819  or  202-452- 
3102.  Comments  addressed  to  Ms. 
Johnson  may  also  be  delivered  to  the 
Board's  mail  facility  in  the  West 
Courtyard  between  8:45  a.m.  and  5:15 
p.m..  located  on  21st  Street  between 
Constitution  Avenue  and  C  Street,  N.W. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m.  on  weekdays 
pursuant  to  261.12,  except  as  provided 
in  261.14,  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.12  and  261.14. 


A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
"Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1).  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below.  Mary  M.  West. 
Federal  Reserve  Board  Clearance  Officer 
(202-452-3829),  Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
E)C  20551.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Diane  Jenkins  (202-452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension  for 
three  years,  without  revision,  of  the 
following  report 

1.  Report  title:  Recordkeeping' 
Requirements  Associated  with  the  Real 
Estate  Lending  Standards  Regulation  for 
State  Member  Banks 
Agency  form  number:  Reg  H-5 
OMB  control  number:  7100-0261 

Frequency:  Aggregate  report, 
quarterly;  policy  statement,  annually. 

Reporters:  state  member  banks 
Annual  reporting  hours:  21,060  hoiu-s 
Estimated  average  hours  per  response: 
Aggregate  report,  5  hoiu^;  policy 
statement,  20  hours 
Number  of  respondents:  976 
,  Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1828(o))  and  is  not  given 
confidential  treatment. 

Abstract:  State  member  banks  must 
adopt  and  maintain  a  written  real  estate 
lending  policy.  Also,  banks  must 
identify  their  loans  in  excess  of  the 
supervisory  loan-to-value  limits  and 
report  (at  least  quarterly)  the  aggregate 
amount  of  the  loans  to  the  bank's  board 
of  directors. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  9,  2002. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[PR  Doc.  02-9007  Filed  4-12-02;  8:45  am) 

BKIMQ  COOE  6210-01-8 


GENERAL  SERVICES 
ADMINISTRATION 

Notice  of  Public  Meeting  and  Intent  To 
PrejMre  an  Environmental  Assessment 

The  General  Services  Administration 
(GSA)  announces  its  intent  to  prepare 
an  Environmental  Assessment  (EA)  for 
the  proposed  development  of  a  new 
Census  Bureau  building  at  the  Suitland 
Federal  Center  (SFC),  and  to  conduct  a 
public  meeting  to  discuss  the  project. 
The  proposed  Census  Bureau  building 
will  consolidate  and  replace  the  Census 
Bureau's  current  office  space  located  at 
its  existing  headquarters  in  Federal 
Office  Building-3  (F.O.&-3)  at  the  SFC. 
and  at  overflow  facilities  in  F.O.B.-4  at 
the  SFC  and  at  other  locations  in  Prince 
George's  County.  GSA  plans  to  build  the 
new  Census  Bureau  facility  because  the 
space  requirements  of  the  Census 
Bureau  exceed  the  current  capacity  at 
their  existing  headquarters  building  and 
because  working  conditions  at  the 
existing  Census  Biu^au  facilities  are 
inadequate. 

GSA  will  prepare  the  EA  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  as  amended,  as  implemented  by 
the  Council  on  Environmental  Quality 
(40  CFR  parts  1500-1508).  Section  106 
of  the  National  Historic  Preservation  Act 
of  1966,  as  amended,  and  in  accordance 
with  GSA's  environmental  policies  and 
procediu-es  set  forth  in  the  NEPA  Desk 
Guide  (GSA  Order  ADM  1095.1F 
Environmental  Considerations  in 
Decisionmaking).  The  environmental 
•  assessment  will  determine  whether 
GSA's  decision  to  build  a  new  Census 
Bureau  Building  at  the  SFC  would 
significantly  affect  the  quality  of  the 
human  environment,  and  hence  require 
an  environmental  impact  statement 
(EIS),  or  a  finding  of  no  significant 
impact  (FONSI)  under  NEPA. 

The  Proposed  Action  is  the 
development  of  new  and  improved 
space  to  house  the  Census  Bureau.  The 
project  alternatives  will  include  (A)  a 
new  building  for  the  Census  Biu-eau  and 
demolition  of  FOB-3,  (B)  a  new 
building  for  the  Census  Bureau  that 
allows  FOB-3  to  remain  for  another  use, 
and  (C)  a  no  action  alternative  that 
would  not  include  a  new  building  for 
the  Census  Bureau. 

The  EA  will  evaluate  the  effects  of  the 
project  alternatives  on  land  use,  socio- 
economic, transportation,  cultural,  and 
natural  resources.  The  EA  will  consider 
the  potential  for  short-term,  long-term, 
and  cumulative  impacts. 

The  Census  Bureau  project  represents 
Phase  2  of  the  SFC  development  plan. 
As  such,  the  EA  will  be  tiered  from  the 
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Final  EIS  for  the  Programmatic 
Development  Plan  and  Phase  I 
Implementation  prepared  by  GSA  in 
September  2001. 

A  public  meeting  will  be  held  to   - 
determine  the  significant  issues  related 
to  development  of  the  new  Census 
Bureau  building  and  the  long-term  use 
of  the  SuiUand  Federal  Center.  The 
meeting  will  serve  as  part  of  the  formal 
environmental  review/scoping  process 
for  the  preparation  of  the  EA.  It  is 
important  that  Federal,  regional,  state, 
county  and  local  agencies,  and 
interested  individuals  and  groups  take 
this  opportunity  to  identify 
environmental  concerns  that  should  be 
addressed  during  preparation  of  the  EA. 
The  public  and  review  agencies  are  also 
encouraged  to  submit  written  comments 
on  the  potential  impacts  of  the  proposed 
Census  Biu-eau  development  plan. 
Public  comments  received  will  be 
considered  for  determining  the  issues  to 
be  assessed  in  the  environmental 
document.  The  public  and  review 
agencies  are  encouraged  to  provide 
additional  comments  once  the  EA  is 
released. 

The  public  scoping  meeting  will  be 
held:  Wednesday,  May  1st  at  7  p.m.  at 
the  Suitland  Federal  Center,  Community 
Room,  4211  Suitland  Road,  Suitiand, 
Maryland. 

Adequate  signs  will  be  poisted  on  the 
building  to  direct  meeting  participants. 
The  meeting  will  begin  with  a  brief 
presentation  of  the  project  and  the 
environmental  impact  assessment 
process.  After  the  presentation,  GSA 
representatives  will  be  available  to 
receive  comments  ft'om  the  public 
regarding  issues  of  concern  and  the 
scope  of  the  EA.  In  the  interest  of 
available  time,  each  speaker  will  be 
asked  to  limit  oral  comments  to  five 
minutes. 

Agencies  and  the  general  public  are 
invited  and  encouraged  to  provide 
written  comments  on  the  scoping  issues 
in  addition  to,  or  in  lieu  of,  oral 
comments  at  the  public  meeting.  To  be 
most  helpful,  environmental  review/ 
scoping  comments  should  clearly 
describe  specific  issues  or  topics  that 
the  community  believes  the  EA  shotild 
address.  All  written  comments 
regarding  the  proposed  project  must  be 
postmarked  no  later  than  May  12,  2002 
to:  General  Services  Administration, 
Attn:  Mr.  Jag  Bhargava,  Project 
Executive,  Capital  Development 
Division,  7th  and  D  Streets,  SW.,  Room 
2110,  Washington,  DC  20407. 

For  further  information  please 
contact:  Mr.  Jag  Bhargava,  General 
Services  Administration  (202-708- 
694*)  E-mail:  jag.bhargava@gsa.gov 


Dated:  April  8,  2002. 
Jag  Bhargava, 
Project  Executive. 

[FR  Doc.  02-8976  Filed  4-12-02;  8:45  am] 
BIUING  CODE  6820-14-M 


GENERAL  SERVICES 
ADMINISTRATION 

[GSA  Bulletin  FMR  B-3] 

Motor  Vehicle  Management 

This  notice  contains  GSA  Bulletin 
FMR  B-3  which  addresses  the  use  of 
tobacco  products  in  motor  vehicles 
owned  or  leased  by  the  Federal 
Government.  The  text  of  the  bulletin 
follows: 

To:  Heads  of  Federal  Agencies. 

Subject:  Use  of  Tobacco  Products  in 
Motor  Vehicles  Owned  or  Leased  by  the 
Federal  Government. 

1.  What  is  the  purpose  of  this 
bulletin?  This  bulletin  provides 
guidcmce  to  Executive  agencies 
concerning  the  use  of  tobacco  products 
in  motor  vehicles  owned  or  leased  by 
the  Federal  government.  Other  Federal 
agencies  are  also  encouraged  to  consider 
this  guidance. 

2.  What  is  the  effective  date  of  this 
bulletin?  This  bulletin  is  effective  April 
15,2002. 

3.  When  does  this  bulletin  expire? 
This  bulletin  will  remain  in  effect  until 
specifically  cancelled. 

4.  What  is  the  background? 

a.  In  1993,  the  General  Services 
Administration  (GSA)  Fleet  Program 
prohibited  the  use  of  tobacco  products 
in  GSA  Fleet  vehicles  because  of  the 
potential  health  hazards  associated  with 
the  use  of  these  products  and  the 
negative  residual  effects  of  tobacco  use 
on  GSA  Fleet  vehicles. 

b.  The  Federal  Fleet  Policy  Council 
(FEDFLEET)  comprised  of  national  level 
Federal  agency  fleet  managers  requested 
GSA's  Office  of  Govemmentwide 
Policy,  Federal  Vehicle  Policy  Division 
(MTV)  to  develop  a  recommendation 
regarding  the  use  of  tobacco  products  in 
motor  vehicles  owned  or  leased  by  the 
Federal  government.  Many  agencies 
already  prohibit  the  use  of  tobacco 
products  in  their  vehicles;  therefore, 
FEDFLEET  recommended  a  policy  that 
would  apply  to  the  entire  Federal  fleet. 

5.  What  is  the  recommended  policy 
we  are  encouraged  to  follow  when 
issuing  guidance  on  the  use  of  tobacco 
products  in  motor  vehicles  owned  or 
leased  by  the  Federal  government? 
Agencies  are  encouraged  to: 

a.  Prohibit  the  use  of  tobacco  products 
in  motor  vehicles  owned  or  leased  by 
the  Agency. 


b.  Begin  discussions  with  employee 
unions  and  organizations  if  required  by 
union  agreements  to  prohibit  the  use  of 
tobacco  products  in  such  motor 
vehicles. 

c.  Develop  appropriate  policy 
regarding  disciplinary  action  to  be  taken 
against  employees  violating  this 
prohibition. 

6.  Who  should  we  contact  for  further 
information  and/or  to  direct  comments 
regarding  the  issue  of  prohibiting  the 
use  of  tobacco  products  in  motor 
vehicles  owned  or  leased  by  the  Federal 
government? 

General  Services  Administration,  Office 
of  Govemmentwide  Policy,  Federal 
Vehicle  Policy  Division  (MTV), 
Washington.  DC  20405.  Telephone 
Number:  202-501-1777.  E-mail 
Address:  vehicle.policy@gsa.gov. 

Dated:  April  8,  2002. 
G.  Martin  Wagner, 
Associate  Administrator,  Office  of 
Govemmentwide  Policy. 
[FR  Doc.  02-9003  Filed  4-12-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  Meetings:  Secretary's 
Advisory  Committee  on  Genetic 
Testing 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  two  meetings 
of  the  Secretary's  Advisory  Committee 
on  Genetic  Testing  (SACGT),  U.S. 
Public  Health  Service.  An  education 
conference.  Genetic  Testing  and  Public 
Policy:  Preparing  Health  Professionals. 
will  be  held  ftx)m  8:30  a.m.  to  5  p.m.  on 
May  13,  2002.  SACGT's  thirteenth 
meeting  will  be  held  from  9  a.m.  to  5:30 
p.m.  on  May  14,  2002  and  8  a.m.  to  2:30 
p.m.  on  May  15,  2002.  Both  meetings 
will  be  held  at  the  Hyatt  Regency,  300 
Light  Street,  Baltimore,  MD  and  are  free 
and  open  to  the  public  with  attendance 
limited  to  space  available.  Pre- 
registration  is  encouraged  for  the  May 
13  education  conference.  Online 
registration  for  the  May  13  conference  is 
available  at  http://www4.od.nih.gov/ 
oba/sacgt.htm  or  by  calling  Abbe  Smith 
at  301-897-7423.  A  catered  luncheon  is 
offered  on  May  13  at  a  cost  of  $30  and 
requires  advance  registration. 

"The  one-day  education  conference 
will  consider  the  challenges  of 
integrating  genetic  testing  into  clinical 
and  public  health  practice  for  the  wide 
range  of  health  professionals  likely  to  be 
affected  by  this  expanding  field. 
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Through  a  combination  of  plenary 
presentations  and  panel  discussions,  the 
conference  will  explore  the  integration 
of  genetics  into  primary  care  and 
discuss  the  various  roles  of  healthcare 
providers  in  the  provision  of  genetics 
services.  Afternoon  focus  groups  will 
concentrate  on  several  different  areas  of 
genetics  education,  training,  and 
integration.  Conference  participants  will 
be  asked  to  consider  a  ntunber  of  public 
policy  questions  of  interest  to  SACGT, 
including  how  are  health  professions 
schools  responding  to  changes  and 
challenges  brought  about  by  genetics 
and  genetic  testing;  are  future  health 
professionals  being  taught  what  they 
need  to  know  to  integrate  new  health 
technologies  and  services  into  the 
clinical  and  public  health  settings:  are 
current  health  professionals,  who  were 
trained  long  long  before  the  explosion  of 
genetics  knowledge,  receiving  the 
training  they  need  to  continue  to 
practice  effectively;  are  they  being 
taught  about  the  proper  use  and 
interpretation  of  genetic  tests  and  about 
their  ethical,  legal,  and  social 
implications;  are  the  revolutionary 
advances  in  genetics  having  an  equally 
revolutionary  effect  on  our  educational 
methods;  what  changes  are  already 
underway;  are  they  sufficient;  are  they 
occiirring  quickly  enough;  is 
government  doing  as  much  as  it  should 
do?  On  the  following  day  during  its 
regular  Committee  meeting,  SACGT  will 
consider  these  issues  and  develop  its 
recommendations  to  the  Secretary. 

Reviewing  the  outcomes  of  the 
SACGT  Education  Conference  will  be 
the  Conunittee's  first  order  of  business 
at  its  May  14-15  meeting.  In  addition, 
four  of  the  SACGT  work  groups  will  be 
presenting  reports  to  the  Committee: 
The  ACCESS  Work  Group  will  present 
a  draft  report  on  billing  and 
reimbursement  for  genetic  education 
and  counseling  services;  the  Informed 
Consent/Institutional  Review  Board 
Work  Group  will  present  its  revised 
recommendations  on  decision  making 
and  informed  consent  for  clinical  and 
public  health  genetic  tests;  the  Data 
Work  Group  will  present  three  case 
studies  on  the  development  and  clinical 
application  of  a  genetic  test;  and  the 
Rate  Disease  Work  Group  will  present  a 
report  on  genetic  testing  for  rare 
diseases.  Presentations  will  also  be 
made  on  the  development  of  a 
"Frequently  Asked  Questions" 
document  on  Clinical  Laboratory 
Improvement  Amendments  certification 
and  the  Food  and  Drug  Administration's 
progress  in  the  development  in  the 
development  of  a  pre-market  review  of 
genetic  tests.  Time  will  be  provided  for 


public  comment  and  interested 
individuals  should  notify  the  contact 
person  listed  below. 

Under  authority  of  42  U.S.C.  217a, 
Section  222  of  the  Public  Health  Service 
Act,  as  amended,  the  Department  of 
Health  and  Human  Services  established 
SACGT  to  advise  and  make 
recommendations  to  the  Secretary 
through  the  Assistant  Secretary  for 
Health  on  all  aspects  of  the 
development  and  use  of  genetic  tests. 
SACGT  is  directed  to  (1)  recommend 
policies  and  procedures  for  the  safe  and 
effective  incorporation  of  genetic 
technologies  into  health  care;  (2)  assess 
the  effectiveness  of  existing  and  future 
measures  for  oversight  of  genetic  tests; 
and  (3)  identify  resecu-ch  needs  related 
to  the  Committee's  purview. 

The  draft  meeting  agenda  and  other 
information  about  SACGT  will  be 
available  at  the  following  Web  site: 
h  ttp  ://www4 .  od.  nth  .gov/oba/sacgt/h  tm . 
Individuals  who  wish  to  provide  public 
comment  or  who  plan  to  attend  the 
meeting  and  need  special  eissistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  notify  the  SACGT  Executive 
Secretary,  Ms.  Sarah  Carr.  by  telephone 
at  301-496-9838  or  e-mail  at 
scll2@nih.gov.  The  SACGT  office  is 
located  at  6705  Rockledge  Drive.  Suite 
750.  Bethesda.  Maryland  20892. 

Dated:  April  5.  2002. 
Sarah  Carr, 

Executive  Secretary.  Secretary's  Advisory 
Committee  on  Genetic  Testing. 
[FR  Doc.  02-9092  Filed  4-12-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Action  Plan  To  Assure  the 
Appropriate  Use  of  Therapeutic  Agents 
In  the  Elderly:  Notice  of  Opportunity 
for  Public  Comment 

agency:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science, 
Office  of  Disease  Prevention  and  Health 
Promotion. 
action:  Notice. 

SUMMARY:  The  Department  of  Health  and 

Human  Services  (DHHS)  solicits  written 

comments  on  the  key  elements  of  a 

national  action  plan  to  assure  the 

appropriate  use  of  therapeutic  agents  in 

the  elderly. 

DATES:  Written  comments  may  be 

submitted  on  or  before  5:00  p.m.  E.S.T. 

on  May  22,  2002. 

ADDRESSES:  Written  comments  should 

be  sent  to  Debra  C.  Nichols,  M.D., 


M.P.H..  DHHS  Office  of  Disease 
Prevention  and  Health  Promotion, 
Office  of  Public  Health  and  Science, 
room  738-G,  200  Independence  Ave., 
SW.,  Washington,  DC  20201,  (202)  205- 
4872  (telephone),  202-205-9478 
(facsimile).  Comments  also  may  be 
submitted  electronically  to 
dnichols@osophs.dhhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Nichols,  M.D.,  M.P.H.  DHHS 
Office  of  Disease  Prevention  and  Health 
Promotion.  Office  of  Public  Health  and 
Science,  room  738-G.  200 
Independence  Ave..  SW.,  Washington, 
DC  20201.  (202)  205-4872. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Elderly  are  at  increased  risk  of 
complications  from  the  effects  of 
therapeutic  agents.  These  risks  are 
caused  by  the  use  of  multiple, 
concurrent  medications,  the  use  of 
inappropriate  medication  and  the 
underuse  of  needed  medication. 

Management  of  this  problem  will 
require  the  coordinated  efforts  of  both 
federal  and  private  sectors.  Provider 
behavior  must  be  modified  through  . 
education,  the  use  of  monitoring 
systems  and  patient  and  caregiver 
empowerment.  The  most  important 
strategies  that  the  nation  can  use  to  fight 
this  problem  must  be  identified. 

Written  Comments 

In  preparation  for  the  development  of 
a  national  action  plan  to  assure  the 
appropriate  use  of  therapeutic  agents  in 
the  elderly  in  the  United  States, 
comments  are  welcome  from  all 
interested  stakeholders. 

Comments  will  be  most  useful  if  they 
include  the  following  information: 

(1)  What  you  consider  to  be  the  three 
to  five  most  important  priorities  for 
assuring  the  appropriate  use  of 
therapeutic  agents  in  the  elderly  in  the 
United  States. 

(2)  How,  as  a  nation,  we  should 
pursue  these  strategies. 

(3)  Your  views  on  the  most  effective 
ways  to  address  disparities  among 
different  segments  of  the  population. 

(4)  (If  applicable)  A  short  summary  of 
activities  that  your  organization  is 
engaged  in  or  plans  to  engage  in  to 
assure  the  appropriate  use  of 
therapeutic  agents  in  the  elderly. 
Submitted  information  may  become  part 
of  a  publicly  accessible  website 
information  center,  or  be  otherwise 
made  available. 
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Dated:  April  9.  2002. 
Eve  E.  Slater, 

Assistant  Secretary  for  Health. 

[FR  Doc.  02-9048  Filed  4-12-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02046] 

Cooperative  Agreement  for  a  Research 
Program  To  Determine  the  Incidence  of 
Emerging  Human  Transmissible 
Spongiform  Encephalopathies  In  the 
United  States;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  aimounces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  to  determine  the  incidence  of 
emerging  human  transmissible 
spongiform  encephalopathies  (TSE)in 
the  United  States.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  Immunization  and 
Infectious  Diseases. 

The  purpose  of  the  program  is  to 
enhance  national  surveillance  for  TSE 
or  prion  diseases.  The  objectives  are  to 

(1)  develop  new  diagnostic  techniques; 

(2)  facilitate  laboratory  investigation  of 
new  emerging  TSE  and  (3)  develop  a 
research  program  to  determine  the 
incidence  of  potential  TSE  or  prion 
diseases  in  the  United  States.  Go  to  the 
website  in  Part  J.  of  this  announcement 
for  more  background  information. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau,  federally  recognized  Indian 
Tribal  Governments,  Indian  Tribes,  or 
Indian  Tribal  Organizations.  Faith- 
Based  organizations  are  eligible  for  this 
award. 

Applicant  staff  must  have  certification 
to  practice  neuropathology  (a  medical 


field  focusing  on  examination  and  study 
of  brain  tissues)  in  the  United  States  or 
certification  to  practice  pathology  (or 
neurology)  in  the  United  States  and 
show,  in  their  curriculum  vitae,  the 
extent  of  their  experiences  in 
neuropathology. 

Note:  Title  II  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  ofthe  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

C.  Availability  of  Funds 

Approximately  $750,000  is  available 
in  FY  2002  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30,  2002,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  The  funding  estimate  may 
change. 

A  continuation  award  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1 .  Recipient  Activities 

a.  Develop  a  collaborative  network  of 
medical  professionals  (i.e.  pathologists, 
neuropathologists,  etc.)  to  report 
suspected  variant  Creutzfeldt-Jakob 
Disease  (CJD)  cases  and  collect  data  on 
physician-diagnosed  TSE. 

b.  Develop  a  plan  to  confirm  the 
diagnosis  of  TSE  and  characterize 
infecting  prions  to  monitor  the 
emergence  of  novel  types  of  TSE  such 
as  variant  (CJD). 

c.  Collaborate  with  state  and  local 
health  departments  and  other  centers  to 
establish  effective  ways  of  increasing 
state-of-the  art  diagnoses,  including 
autopsy  rates  among  physician- 
diagnosed  cases  of  TSE. 

d.  Develop  a  system  for  the  collection 
of  critical  epidemiologic  information  on 
the  cases  confirmed  with  TSE. 

e.  Develop  research  methodologies  to 
assess  the  relationship,  if  any,  of 
chronic  wasting  disease  of  deer  and  elk 
to  human  TSE. 

f.  Provide  training  on  TSE.  as  needed, 
such  as  clinical  and  neuropathologic 
manifestations  of  variant  CJD.  to 
medical  professionals  ( i.e.  neurologists, 
pathologists,  etc.). 

g.  Disseminate  the  results  of  research 
findings. 


2.  CDC  Activities 

a.  Provide  assistance  in  the 
dissemination  of  results  and  other 
technical  assistance  as  required. 

b.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  completed. 

E.  Application  Content 

Letter  of  Intent  (LOI) 

An  LOI  is  required  for  this  program. 
The  narrative  should  be  no  more  than 
two  single-spaced  pages,  printed  on  one 
side,  with  one  inch  margins,  and 
unreduced  font.  Your  letter  of  intent 
will  be  used  to  enable  CDC  to  plan  for 
the  review,  and  should  include  the 
following  information  (1)  the  program 
annoimcement  number  02046  (2)  name 
and  address  of  institution  and  (3)  name, 
address  and  telephone  number  of 
contact  person.  Notification  can  be 
provided  by  facsimile,  postal  mail,  or 
electronic  mail  (e-mail). 

Application  • 

Use  the  information  in  the  Program 
Requirements  (particularly  in  the 
Recipient  Activities),  Other 
Requirements,  and  Evaluation  Criteria 
sections  to  develop  the  application 
content.  Your  application  will  be 
evaluated  on  the  criteria  listed,  so  it  is 
important  to  follow  them  in  laying  out 
your  program  plan.  The  narrative 
should  be  no  more  than  10  double- 
spaced  pages,  printed  on  one  side,  with 
one-inch  margins,  and  unreduced  fonts. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  May  30.  2002.  submit  the 
LOI  to  the  Grants  Management 
Speciahst  identified  .in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  original  and  five  copies  of 
PHS-398  (0MB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS-398).  Forms 
are  available  at  the  following  Internet 
address:  www.cdc.gov/od/pgo/ 
forminfo.htm,  or  in  the  application  kit. 

On  or  before  Jime  15,  2002,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 
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(a)  Received  on  br  before  the  deadline 

date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  Objective  Review  Panel.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluadon  Criteria 

The  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Plan  (30  points) 

The  extent  to  which  the  applicant 
presents  a  detailed  operational  plan  for 
continuing  and  conducting  the  project 
and  which  clearly  and  appropriately 
addresses  all  recipient  activities.  Extent 
to  which  the  applicant  demonstrates 
existing  collaborations  with  a  network 
of  neuropathologists  and  general 
pathologists  in  the  United  States  and 
experience  in  testing  brain  tissues  from 
a  large  number  of  confirmed  CJD  cases 
reported  each  year  in  the  United  States. 

2.  Objectives  (10  points) 

The  extent  to  which  the  applicant 
describes  specific  objectives  for  the 
continiiation  of  the  project  which  are 
consistent  with  the  purpose  of  this 
program  and  which  are  measurable  and 
time-phased. 

3.  Methods  (15  points) 

The  extent  to  which  the  applicant 
clearly  identifies  specific  assigned 
responsibilities  for  all  key  professional 
persoimel  assigned  to  carry  out  each  of 
the  recipient  activities.  Extent  to  which 
the  plan  clearly  describes  the 
applicant's  technical  approach/methods 
for  ensuring  the  completeness  and 
reporting  of  epidemiologic  information 
on  the  cases  evaluated  at  the  Pathology 
Center  and  extent  to  which  the  plan  is 
adequate  to  accomplish  the  purpose. 
Extent  to  which  the  applicant -describes 
specific  plans  for  the  continuation  of 
activities  that  are  appropriate  for  the 
purpose  of  the  project.  The  degree  to 
which  the  applicant  has  met  the  CDC 
PoUcy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  This 
includes  (1)  the  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minorities,  (2)  the  proposed 


justification  when  representation  is 
limited  or  absent,  (3)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted,  and  (4)  a  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  community  or  communities  and 
recognition  of  mutual  benefits. 

4.  Capacity  (25  points) 

The  degree  to  which  the  applicant 
demonstrates  existing  laboratory 
capacity  to  perform  state-of-the  art 
diagnostic  tests  for  human  TSE  and 
characterize  infecting  prions.  Extent  to 
which  the  applicant  can  document  past 
experience  and  achievement  in 
successfully  completing  the  types  of 
recipient  activities  necessary  for 
achieving  the  purpose  of  this  project. 
The  degree  to  which  the  applicant 
demonstrates  the  ability  to  successfully 
collaborate  with  state  and  local  health 
departments  and  professional 
associations  whose  members  are 
involved  in  the  care  and  diagnosis  of 
CJD  patients  such  as  the  American 
Academy  of  Neurology,  the  American 
Association  of  Neuropathologists,  and 
the  United  States  and  Canadian 
Academy  of  Pathologists. 

5.  Evaluation  (10  points) 

The  extent  to  which  the  applicant 
provides  a  detailed  and  adequate  plan 
for  evaluating  study  results  and  for 
evaluating  progress  toward  achieving 
the  purpose  of  the  project. 

6.  Measures  of  Effectiveness  (10  points) 

The  extent  the  applicant  provides 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Are  the 
measures  objective/quantitative  and  do 
they  measure  the  intended  outcome? 

7.  Budget  (not  scored) 

The  extent  to  which  the  line-item 
budget  is  detailed,  clearly  justified, 
consistent  with  the  purpose  and 
objectives  of  this  program,  and  outlines 
how  the  budget  relates  to  the  Recipient 
Activities  as  listed  \inder  the  "Program 
Requirements"  section  of  this  program 
announcement. 

8.  Human  Subjects  (not  scored) 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  part  46  for  the  protection  of  himian 
subjects? 


H.  Other  Requirements 

Technical  Reporting  Requirement 

Provide  CDC  with  an  original  plus 
two  copies  of  the  following: 

1.  Progress  report  (annually) 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
aimoiincement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1     Human  Subjects  Requirements 
AR-2     Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-1 5    Proof  of  Non-Profit  Status 
AR-2  2    Research  Integrity 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  xmder 
section  301(a)  and  317(k)(2)  of  the 
Public  Health  Service  Act,  (42  U.S.C. 
Sections  241(a)  and  247b(k)(2)).  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  foimd  on  the  CDC  home  page 
Internet  Address— http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  additional  information, 
contact:  Merlin  Williams,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  Room  3000, 
2920  Brandywine  Road,  M/S  K75, 
Atlanta,  GA  30341-4146.  Telephone 
number:  (770)488-2765.  Fax  Number: 
(770)488-2670.  E-mail  address: 
mqw6@cdc.gov. 

For  program  technical  assistance, 
contact:  Dr.  Ermias  Belay,  Division  of 
Viral  and  Rickettsial  Diseases,  National 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control  and  Prevention, 
1600  Clifton  Road.  NE,  Mailstop  A-39, 
Atlanta,  GA  30333.  Telephone  nvunber: 
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404-639-3091.  Fax  Number:  404-639- 
3838.  E-mail  address:  EBelay@cdc.gov. 

Dated:  April  8,  2002. 
Sandra  R.  Manning, 

CFM,  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

(FR  Doc.  02-9010  Filed  4-12-02;  8:45  am] 
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sPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Availability  of  Draft  Technical  Report 
of  a  Feasibility  Study  of  the  Health 
Consequences  to  the  American 
Population  of  Nuclear  Weapons  Tests 
Conducted  by  the  United  States  and 
Other  Nations 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Huma^  Services  (HHS). 

ACTION:  Notice  of  availability  and 
request  for  comments. 

summary:  In  1998,  the  Congress 
requested  that  the  Department  of  Health 
and  Himian  Services  (HHS)  conduct  an  ' 
initial  assessment  of  the  feasibility  and 
public  health  implications  of  a  detailed 
study  of  the  health  impact  on  the 
American  people  of  radioactive  fallout 
from  the  testing  of  nuclear  weapons. 
This  request  resulted  in  a  joint  project 
by  scientists  at  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  and  at  the 
National  Cancer  Institute  (NCI). 

This  notice  announces  that  a  2- 
volume  Technical  Report  providing 
details  on  the  scientific  methods  and 
conclusions  of  this  feasibility  project  is 
now  available  for  public  comment.  This 
project  has,  for  the  first  time,  estimated 
preliminary  doses  to  representative 
persons  in  all  counties  of  the  contiguous 
United  States  for  a  set  of  important 
radionuclides  produced  as  a  result  of 
nuclear  weapons  testing  from  1951 
through  1962  by  the  United  States  and 
other  nations.  The  work  that  has  now 
been  completed  demonstrates  that  it  is 
feasible  to  conduct  a  more  detailed 
study  of  the  health  impact  on  the 
American  population  as  a  result  of 
exposure  to  radioactive  fallout  from  the 
testing  of  nuclear  weapons  in  the  United 
States  and  abroad. 

However,  significant  resources  would 
be  required  to  implement  this  project, 
and  careful  consideration  should  be 
given  to  public  health  priorities  before 
embarking  on  this  path.  To  assist  in  the 
process  of  deciding  about  future  fcdlout- 


related  work,  this  report  contains  five 
different  options  for  consideration. 
DATES:  To  be  considered,  comments  on 
this  draft  Technical  Report  must  be 
received  August  13,  2002.  Comments 
received  after  the  close  of  the  public 
comment  period  will  be  considered  at 
the  discretion  of  CDC  on  the  basis  of 
what  is  deemed  to  be  in  the  best  interest 
of  the  general  public. 
ADDRESSES:  Requests  for  copies  of  the 
draft  Technical  Report  should  be  sent  to 
the  Radiation  Studies  Branch,  Division 
of  Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Enviroimiental  Health,  Centers  for 
Disease  Control  and  Prevention,  Mail 
Stop  E-39,  1600  Clifton  Road,  NE, 
Atlanta,  Georgia  30333,  telephone  (404) 
498-1800,  e-mail  NTS  and  Global 
Fallout  Report@cdc.gov.  Written 
conunents  regarding  the  draft  Technical 
Report  should  be  sent  to  the  same 
address.  Because  of  its  large  size,  CDC 
reserves  the  right  to  provide  only  one 
copy  of  the  draft  Technical  Report  free 
of  charge  to  a  requester.  The  docimient 
may  also  be  accessed  via  the  Internet  at 
http://www.cdc.gov/nceh/radiation/ 
default.htm. 

Written  comments  submitted  in 
response  to  this  notice  should  bear  the 
title  of  the  report,  "A  Feasibility  Study 
of  the  Health  Consequences  to  the 
American  Population  of  Nuclear 
Weapons  Tests  Conducted  by  the 
United  States  and  Other  Nations." 
Because  all  public  conunents  regarding 
this  draft  Technical  Report  will  be 
available  for  inspection,  no  confidential 
business  information  or  personal 
medical  information  should  be 
submitted  in  response  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Radiation  Studies  Branch,  Division  of 
Enviroimiental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention,  Mail 
Stop  E-39,  1600  Clifton  Road,  NE, 
Atlanta,  Georgia  30333. 
SUPPLEMENTARY  INFORMATION:  Before 
1963,  the  United  States  and  other 
countries  tested  more  than  500  nuclear 
weapons  in  the  atmosphere.  Each  of 
these  tests  inserted  radioactive  debris, 
commonly  known  as  fallout,  into  the 
atmosphere.  Depending  on  the  size  and 
type  of  weapon  detonated,  some  of  this 
fallout  traveled  great  distances  before 
depositing  on  the  earth  and  exposing 
people  to  radiation.  Any  person  living 
in  the  contiguous  United  States  since 
1951  has  been  exposed  to  radioactive 
fallout,  and  all  organs  and  tissues  of  the 
body  have  received  some  radiation 
exposure.  On  the  basis  of  the 
preliminary  estimates  of  dose  and  risk 


developed  in  this  feasibility  study, 
fallout  radiation  appears  to  have  the 
greatest  impact  on  risks  for  thyroid 
tumors.  Risks  for  leukemia  would  be 
lower.  Risk  for  cancers  of  other  organs 
or  tissues  could  be  assessed  as  well,  but 
because  of  the  smaller  amount  of 
information  available  about  radiation- 
associated  health  effects  and  the  lower 
doses  to  most  organs,  the  imcertainties 
associated  with  these  estimates  would 
be  extremely  large. 

Dated:  April  8,  2002. 
Joseph  R.  Carter, 

Associate  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  02-9011  Filed  4-12-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-4042-M] 

RIN  0938-ZA32 

Medicare  Program;  Solicitation  for 
Proposals  for  Medicare  Preferred 
Provider  Organization  (PPO) 
[)emonstrations  in  the 
Medicare^hoice  Program 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  for  solicitation  of 
proposals. 

SUMMARY:  This  notice  informs  interested 
parties  of  an  opportunity  to  apply  for  a 
cooperative  agreement  to  develop  a 
Medicare  Preferred  Provider 
Organization  (PPO)  Demonstration.  We 
are  interested  in  making  the  PPO  health 
care  option,  which  has  been  successful 
in  non-Medicare  markets,  more  widely 
available  to  people  with  Medicare.  Our 
objective  is  to  introduce  more  variety 
into  the  Medicare+Choice  program  so 
that  Medicare  beneficiaries  have  broader 
choice  and  more  options  available.  We 
intend  to  use  a  competitive  application 
process  to  select  several  organizations  to 
develop  PPO  demonstrations  begiiming 
January  1,2003. 

DATES:  Applications  will  be  considered 
timely  if  we  receive  them  on  or  before 
May  30,  2002. 

ADDRESSES:  Applications  should  be 
mailed  to  the  following  address: 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services,  Center  for 
Beneficiary  Choices,  Demonstration  and 
Data  Analysis  Group,  Division  of 
Demonstration  Programs,  Attn:  Ron 
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Deacon.  Mail  Stop:  C4-17-27.  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Please  refer  to  file  code  CMS-4042-N 
on  the  application.  Because  of  staffing 
and  resource  limitations,  we  cannot 
accept  applications  by  facsimile  (FAX) 
transmission.  Applications  postmarked 
after  the  closing  date,  or  postmarked  on 
or  before  the  closing  date  but  not 
received  in  time  for  panel  review,  will 
be  considered  late  applications. 
FOR  FURTHER  INFORMATION  COHTACT:  Ron 
Deacon,  CMS  Project  Officer,  at  (410) 
786-6622,  or  ppoclemo@cms.hhs.gov. 
General  information  regarding  this 
initiative  is  available  on  CMS's  web  site 
[www.hcfa.gov/research/ppodemo.htm). 

SUPPLEMENTARY  INFORMATION: 

Informational  Meeting 

We  invite  individuals  from 
organizations  interested  in  responding 
to  this  solicitation  to  attend  an 
informational  meeting  to  be  held  at  CMS 
headquarters  in  Baltimore  on  April  24, 
2002  from  1  p.m.  to  4  p.m.  e.d.t.  We  will 
answer  questions  and  provide  guidance 
for  the  application  process.  Telephone 
call-in  will  be  available  for 
organizations  unable  to  attend  the 
meeting.  More  information  on  this 
meeting  will  be  available  at  our  web  site 
{http:www.hcfa.gov/research/ 
ppodemo.htm).  Please  send  any 
questions  in  advance  to 
ppodemo@cms.hhs.gov.  We  will  answer 
the  questions  at  the  informational 
meeting. 

L  Background 

A.  Legislative  Background 

Section  402(a)(1)(A)  of  the  Social 
Security  Amendments  of  1967  (Pub.  L. 
90-248),  4^  U.S.C.  1395b-l(a)(l)(A). 
authorizes  the  Secretary  to  develop  eind 
engage  in  demonstrations  "to  determine 
whether,  and  if  so  which,  changes  in 
methods  of  payment  or  reimbursement 
*  *   *  for  health  care  and  services  under 
health  programs  established  by  the 
Social  Seciuity  Act,  including  a  change 
to  methods  based  on  negotiated  rates, 
would  have  the  effect  of  increasing 
efficiency  and  economy  of  health 
services  under  such  programs  through 
the  creation  of  additional  incentives  to 
these  ends  without  adversely  affecting 
the  quality  of  such  services.  *  *  *" 

Under  section  402(b)  of  the  Social 
Seciirity  Act  Amendments  of  1967,  the 
Secretary  is  authorized  to  waive 
requirements  in  title  XVIII  that  relate  to 
reimbursement  and  payment  in  order  to 
carry  out  demonstrations  authorized 
under  section  402(a)  of  the  Social 
Secvuity  Act  Amendments  of  1967. 


B.  Problem 

Medicare  currently  provides  a  choice 
of  alternatives  to  fee-for-service  health 
care  through  its  Medicare+Choice  (M+C) 
program.  While  the  program  has  grown 
since  its  introduction  in  the  Balanced 
Budget  Act  of  1997  (BBA)  (Pub.  L.  105- 
33),  enacted  on  August  5, 1997,  plans 
representing  a  wide  range  of  options 
have  not  entered  the  program.  The 
Congress  intended  that  the  BBA  give 
people  with  Medicare  the  opportunity 
to  choose,  from  a  variety  of  private 
health  plan  options,  the  health  care  plan 
that  best  suits  their  needs  and 
preferences.  The  options  anticipated 
were  coordinated  care  plans,  including 
preferred  provider  organizations  (PPOs) 
and  health  maintenance  organizations 
(HMOs)  (including  HMOs  with  a  point- 
of-service  (POS)  option);  unrestricted 
private  fee-for-service  plans;  provider- 
sponsored  organizations  (PSOs);  and 
medical  savings  accounts.  Currently,  of 
the  179  M+C  contracts,  only  2  are  PPO 
contracts,  1  is  a  PSO  contract,  and  2  are 
private  fee-for-service  plan  contracts; 
the  remainder  are  HMO  contracts  (a 
relatively  small  nimiber  of  these  offer  a 
POS  option). 

Over  the  long  term,  the  M+C  program 
has  the  potential  to  reduce  costs  because 
of  its  strong  emphasis  on  coordinated 
care  and  preventive  health.  Moreover, 
because  of  its  risk-based  capitation 
payment  system,  the  program  provides 
increased  incentives  over  fee-for-service 
for  plans  to  control  and  even  decrease 
the  rate  of  growth  in  health  care 
expenditures.  Several  proposed 
Medicare  reform  initiatives  include 
financial  components  that  encourage 
competition  among  health  care 
providers  and  plans  to  provide  the  best 
choice  for  Medicare  beneficiaries  and 
the  best  price  to  Medicare.  Today, 
participation  by  plans  nationally  or 
locally  in  M+C  is  not  sufficient  to  foster 
the  positive  effects  of  competition  in 
some  areas. 

People  with  Medicare  currently  have 
access  to  fewer  health  plan  models  or 
choices  than  consumers  with 
conunercial  insurance.  Often,  when 
individuals  become  eligible  for 
Medicare,  they  are  unable  to  continue 
medical  coverage  in  widely  available 
commercial  options  that  were  available 
when  they  were  employed.  The  cost  of 
supplemental  insurance  for  fee-for- 
service  Medicare  is  often  much  higher 
and  the  benefits  are  fewer  than  with 
commercial  insurance. 

Our  challenge  is  to  increase 
participation  in  alternatives  to  Medicare 
fee-for-service.  Participation  by  plans  in 
the  M+C  program  is  declining.  While 
there  are  several  activities  occurring  that 


may  minimize  this  trend,  we  are  placing 
a  new  emphasis  on  expanding  options 
and  choices  in  the  M+C  program  for 
people  with  Medicare.  We  are 
conducting  this  demonstration  initiative 
to  facilitate  this  process. 

Through  independent  contractors,  we 
researched  specific  health  care  models 
in  the  non-Medicare  market,  attempting 
to  ascertain  whether  they  would  be 
effective  in  the  Medicare  program.  This 
research  has  guided  the  development  of 
this  special  solicitation. 

C.  Findings 

Our  research  indicates  that  the 
success  of  the  PPO  concept  is  not  being 
replicated  in  the  Medicare  program. 
Several  of  the  organizations  interviewed 
reported  significant  success  with  the 
PPO  model  and  high  satisfaction  from 
subscribers.  While  some  M+C  plems  are 
currendy  operating  with  aspects  of  the 
PPO  concept,  they  have  had  minor 
impact.  Because  there  are  so  many 
variations  of  the  PPO  theme,  clearly 
defining  the  different  types  of  PPO 
models  is  difficult.  Industry  experts 
confirmed  this  difficulty,  but  also 
emphasized  that  the  PPO  concept  offers 
the  potential  for  innovation  in  benefit 
design  and  the  ability  to  customize 
product  offerings  to  customer  needs. 
These  experts  also  stated  that  PPOs 
encourage  efficient  use  of  health 
services  through  coordinated  care  and 
various  types  of  incentives.  PPO 
enroUees  may  use  any  provider  either 
within  or  outside  the  PPO  network,  but 
have  a  financial  incentive  to  use  in- 
network  providers.  Some  interventions, 
for  example,  disease  management, 
counseling,  health  education,  and  such 
additional  benefits  as  prescription 
drugs,  may  be  conditional  upon  use  of 
providers  within  the  network. 

Many  organizations  reported  that  they 
also  offer  closed  panel  I^Os,  and  that 
PPOs  are  designed  as  an  intermediate 
option  to  the  traditional  HMO  and 
traditional  fee-for-service  offerings. 
PPOs  are  popular  with  employers  who 
use  that  model  to  manage  and  stabilize 
costs  and  to  provide  employees  more 
flexibility  and  choice  than  in  an  HMO. 
Point-of-service  (POS)  plans  combine 
elements  of  both  HMO  and  PPO 
coverage.  They  maintain  an  integrated 
provider  network,  but  also  offer  benefits 
for  out-of-network  services.  Several 
HMOs  offer  a  POS  option  within  the 
HMO  framework.  An  HMO  enroUee  has 
the  option  of  staying  in-network  or 
going  out-of-network  for  care.  Like 
PPOs,  with  this  HMO  POS  option,  an 
individual  who  elects  to  go  out-of- 
network  will  likely  absorb  additional 
costs  (that  is.  higher  copayments  or 
deductibles)  and  less  coverage.  HMOs 
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with  a  POS  option  frequently  use  a 
gatekeeper  to  control  out-of-network  use 
or  to  limit  the  amoimt  of  out-of-network 
use.  Most  PPOs  do  not  use  a  gatekeeper. 

All  PPOs  or  PPO-like  models  share 
one  common  characteristic — a  network 
of  health  care  providers  who  have 
agreed  to  provide  care  to  patients 
subject  to  contractually  established 
payment  levels.  Often  these  networks 
are  not  as  comprehensive  as  HMO 
networks  because  members  are  not 
restricted  to  using  in-network  providers. 
Several  organizations  expressed 
reservations  about  introducing  a  PPO 
model  in  Medicare  because  of  the 
current  M+C  payment  system.  Almost 
all  organizations  expressed 
dissatisfaction  with  current  payment 
amoimts.  The  additional  risk  associated 
with  out-of-network  service  compounds 
the  problem. 

0\ii  research  asked  organizations 
specific  questions  about  barriers  to 
contracting  with  us.  The  organizations 
noted  several  administrative  and 
regulatory  barriers  in  addition  to  low 
payment  levels  and  the  lack  of 
opportimity  to  share  risk  for  higher- 
than-anticipated  costs.  Most  plans  were 
familiar  with  constraints  imposed  by 
M+C  regulations.  Some  referred  to 
barriers  resulting  from  past  policy 
decisions  within  oui  agency.  In 
summary,  most  plans  wanted  an 
opportxinity  to  be  more  iimovative  to 
use  PPO  concepts  from  their  non- 
Medicare  business.  They  requested 
more  flexibility  on  qualifying 
conditions,  monitoring  requirements, 
and  reporting  requirements.  They 
requested  that  we  consider  the  imique 
diaracteristics  of  a  PPO  model  and  that 
our  flexibility  decisions  be  based  on 
PPO  characteristics  and  not  reflect  only 
what  occurs  with  HMOs,  the 
predominant  type  of  M+C  plan. 

t.  PPO  Demonstrations 
Under  this  demonstration,  we  will  be 
testing  alternatives  to  the  current  rules 
for  payment  to  M+C  organizations  in 
section  1853  of  the  Social  Security  Act 
(the  Act).  As  noted  above,  these 
demonstrations  would  be  conducted 
imder  the  authority  under  section 
402(a)(1)(A)  of  the  Social  Security 
Amendments  of  1967,  42  U.S.C. 
1395bl(a)(l)(A),  to  test  "changes  in 
methods  of  payment"  for  Medicare 
services  which  may  be  more  efficient 
and  cost  effective  without 
compromising  the  quality  of  services. 
We  would  be  waiving  rules  that  relate 
to  payment  pursuant  to  section  402(b)  of 
the  Social  Security  Act  Amendments  of 
1967.  These  PPO  demonstrations  will  be 
considered  M+C  plans,  although  they 


will  not  be  subject  to  some  of  the  usual 
M+C  provisions. 

We  believe  that  the  PPO  model  will 
introduce  incentives  that  will  result  in 
more  efficient  and  cost-effective  use  of 
medical  services.  Enrollees  will 
experience  incentives  to  select  efficient 
providers  and  to  utilize  services  more 
effectively.  Providers  of  care  will 
experience  incentives  to  alter  the  mix 
and  intensity  of  services  to  enrollees  in 
a  cost-effective  manner. 

Based  on  the  information  received 
from  private  sector  organizations,  we 
intend  to  use  om-  waiver  authority  to 
overcome  some  of  the  recognized 
barriers  to  increased  participation  in 
Medicare  by  health  care  organizations- 
Our  overall  goal  is  to  use  these 
demonstrations  to  assess  the  effects  of 
new  delivery  models  on  various  aspects 
of  the  M+C  program.  We  will  determine 
how  these  new  delivery  models  impact 
Medicare  beneficiaries  and  Medicare 
program  expenditures  as  well  as 
administrative  burden.  Through  a 
formal  independent  evaluation,  we  will 
determine  whether  increasing  the 
options  available  to  beneficiaries  has  a 
favorable  impact. 

n.  Provisioiis  of  This  Notice 

A.  Purpose 

This  notice  solicits  applications  from 
organizations  for  demonstration  projects 
to  offer  the  PPO  model  as  an  additional 
M+C  choice  to  people  with  Medicare. 
We  are  encouraging  experienced 
organizations  to  contract  with  us  on  a 
capitated  payment  basis  and  to  provide 
PPO  products  that  will  appeal  to  people 
with  Medicare,  both  those  already 
^miliar  with  some  form  of  managed 
care  and  those  familiar  only  with  fee- 
for-service.  We  are  interested  in 
increasing  the  number  of  plan  choices 
available  so  that  more  beneficiaries  have 
optimal  opportunity  to  find  and  select  a 
plan  that  meets  their  needs.  We 
anticipate  that  premium  and  other  out- 
of-pocket  costs  for  the  PPO  product  will 
be  priced  between  HMO  and  fee-for- 
service  supplemental  costs  so  that 
individuals  will  weigh  these  costs 
against  the  benefit  and  provider  access 
characteristics  associated  with  currently 
available  plans. 

We  encourage  organizations  to 
propose  innovative  PPO  models  with 
the  appropriate  payment  requirements 
and  operational  processes  required  to 
successfully  implement  the  models.  The 
quality  of  the  proposals  received  will 
determine  the  number  and  types  of 
models  to  be  tested.  Through  this 
solicitation,  we  intend  to  award 
demonstrations  in  up  to  12  geographic 
areas. 


We  intend  to  conduct  the 
demonstrations  for  up  to  3  years  bom. 
the  date  of  implementation.  For  each 
selected  demonstration,  we  will  assign  a 
project  officer  who  will  serve  as  the 
point  of  contact  with  the  demonstration 
project  staff  and  who  will  provide 
technical  consultation  regarding  waiver 
requirements,  implementation  and 
monitoring  activities,  and  also  provide 
feedback  to  us  on  demonstration  status. 

B.  Funding 

Under  this  demonstration,  payments 
will  flow  to  contract  organizations  as 
monthly  capitation  based  on 
enrollment.  We  will  use  the  M+C 
payment  system  and  are  requesting  that 
applicants  become  familiar  with  this 
system.  We  will  determine  the  actual 
payment  amount  and  any  reconciled 
adjustments  based  on  the  unique 
characteristics  of  each  demonstration's 
payment  terms. 

Applicants  may  request  minimal 
financial  assistance  for  initial 
implementation  costs  (one-time 
payment  up  to  $100,000  per 
demonstration  project,  subject  to 
availability).  We  will  consider  requests 
for  assistance  with  the  following  initial 
implementation  costs: 

•  Modification  of  existing  network 
contracts. 

•  Adaptation  of  claims  processing 
systems  to  incorporate  Medicare  fee-for- 
service  amounts. 

•  Preparation  of  special  education 
and  outreach  efforts  required  for  PPOs. 

•  Development  of  expense  reporting 
required  for  any  risk  sharing  or 
reconciliation  processes. 

•  Development  of  any  special  quality 
of  care  or  patient  satisfaction  data 
collection  efforts  imique  to  the 
demonstration. 

A  proposed  project  budget  must 
illustrate  the  applicant's  share  of  start- 
up costs,  as  well  as  our  proposed  share. 

m.  Requirements  for  Submission 

Organizations  with  current  M+C  plan 
contracts  may  submit  applications; 
however,  existing  contractors  should 
offer  the  PPO  model  as  a  new  choice  for 
Medicare  beneficiaries  in  the  area.  We 
prefer  that  organizations  with  an 
existing  HMO  product  continue  to  offer 
the  HMO  product  while  also  making  the 
PPO  product  available.  Our  intention  is 
to  increase  the  number  and  types  of 
choices  available  to  people  with 
Medicare.  In  our  evaluation  process,  we 
will  assign  higher  priority  to  proposals 
that  create  "additional"  rather  than 
"substitute"  options. 

The  required  application  format  is 
specified  later  in  this  solicitation. 
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Within  the  application  each  of  the 
following  subjects  must  be  addressed: 

A.  Qualifications 

We  are  interested  in  transporting 
successful  models  to  the  Medicare 
program.  Applicants  must  describe  in 
detail  their  prior  experience  and  success 
in  operating  a  PPO  product.  We  will  use 
our  existing  M+C  application  review 
process,  or  modifications  of  the  review 
process,  to  determine  if  that 
organization  is  qualified  to  operate  a 
PPO  demonstration.  It  is  important  that 
the  applicant  be  familiar  with  existing 
M+C  qualification  criteria.  If  the 
applicant  believes  that  a  criterion  or 
requirement  should  not  apply  to  the 
demonstration,  this  must  he  explicitly 
stated  and  sufficient  rationale  included 
for  us  to  make  a  decision  on  the  request. 

The  applicant  should  discuss  State 
licensing  procedures  for  the  proposed 
demonstration  site  and  indicate  any 
potential  problems  in  obtaining  the 
appropriate  license  for  the  PPO 
demonstration.  If  potential  problems 
exist,  there  should  be  a  discussion  of 
methods  for  their  resolution.  The 
applicant  should  also  discuss  any  other 
requirements  from  local  jurisdictions 
that  could  impact  on  the 
implementation  of  the  Medicare  PPO 
demonstration. 

B.  Networks 

Since  the  key  to  a  successful  PPO 
product  is  the  composition  of  the 
applicant's  provider  networks  and  the 
effectiveness  of  the  networic  providers' 
care  management,  the  applicant  should 
describe  the  structure  of  the  networks  in 
its  existing  products.  If  possible,  the 
applicant  should  illustrate  with  a 
diagram  the  layering  of  networks  (PPO, 
HMO,  PAR  (participating  network),  etc.) 
and  describe  the  important  differences 
in  contracting  provisions  for  each 
network.  For  the  proposed  PPO 
demonstration,  the  applicant  should 
describe  which  existing  networks  will 
be  used,  how  networks  must  be 
modified  for  Medicare  users,  and  if 
necessary,  how  networks  will  be 
expanded. 

While  PPOs  in  the  private  sector  may 
not  directly  manage  or  coordinate  care 
within  preferred  networks,  managing  or 
coordinating  care  within  the  Medicare 
population  is  likely  to  be  productive 
and  cost-effective.  The  application 
should  discuss  any  coordinated  care 
interventions  planned  by  the  PPO 
organization. 

C.  Payment  Methodology/Risk  Sharing 

If  the  applicant  proposes  any 
variation  from  the  traditional  M+C 
payment  amount  in  the  demonstration, 


the  application  must  describe  in  detail 
its  proposed  payment  amount.  Because 
we  are  maintaining  budget  neutrality, 
we  will  not  pay  an  amount  that  is  higher 
than  either  99  percent  of  the  fee-for- 
service  payment  amount  or  the  M+C 
payment  amount  in  an  area.  In  addition, 
if  the  applicant  is  proposing  any  type  of 
financial  protection,  such  as  risk  sharing 
or  reinsurance,  this  should  also  be 
described  in  detail.  The  applicant 
should  include  examples  that  illustrate 
the  risk  sharing  arrangement.  The 
shared  risk  of  gain  and  loss  between 
CMS  and  the  PPO  must  be  symmetrical 
and  the  PPO  will  always  remain  at 
significant  financial  risk. 

Because  we  intend  to  implement  any 
approved  demonstrations  as  soon  as 
possible,  we  do  not  intend  to  make  any 
significant  changes  to  the  existing  M+C 
payment  system.  Thus,  we  will  use  the 
existing  blend  methodology  of  risk- 
adjusted  and  demographic-adjusted 
payment.  The  usual  M+C  reporting 
systems  will  remain  in  place.  If  the 
applicant  believes  it  is  necessary  to 
modify  any  aspects  of  the  payment 
process,  the  application  should  request 
the  modification  and  provide  a  detailed 
justification  for  the  request. 

D.  Budget  Neutrality 

The  PPO  demonstrations  awarded 
under  this  solicitation  must  be  budget 
neutral.  This  means  that  the  expected 
cost  that  we  inciir  under  the 
demonstration  can  be  no  more  than  the 
expected  cost  were  the  demonstration 
not  to  occur.  The  applicant  must  submit 
a  budget  neutrality  calculation  in  the 
application.  Using  the  proposed 
payment  methodology  (including  any 
risk  sharing  arrangements),  the 
applicant  should  estimate  CMS 
payments  with  and  without  the 
demonstration  for  each  year  of  the 
demonstration.  The  calculation  should 
indicate  how  the  estimates  were 
derived.  If  risk  sharing  is  proposed, 
there  should  be  three  calculations  of 
budget  neutrality:  optimistic  or  best- 
case  assumptions;  expected  or  normal 
assumptions;  and  pessimistic  or  worst- 
case  assumptions. 

The  applicant  should  include  a 
revenue  and  expense  statement  showing 
CY  2003  estimated  per  member  per 
month  Medicare  revenue  and  member 
premium;  benefit  expenses  (hospital 
inpatient,  hospital  outpatient, 
professional,  other  Medicare  services, 
and  non-Medicare  services);  and 
administrative  expense  (administration 
and  profit).  The  statement  should  show 
any  copay  credits  for  the  various 
services. 

If  risk  sharing  is  proposed,  we  will 
share  risk  only  on  medical  benefit 


expenses.  Administrative  expense  must 
be  reasonable  and  consistent  with  prior 
practices.  The  applicant  should  describe 
a  reconciliation  process  to  be  used  to 
determine  savings  or  losses.  A 
reconciliation  baised  on  the  PPO's 
accumulated  medical  claims  expenses 
must  include  an  independent  audit, 
funded  by  the  PPO,  verifying  the 
calculations. 

We  intend  to  carefully  review  each 
applicant's  proposed  payment 
methodology.  Our  primary  goal  in  this 
demonstration  is  to  increase  choices  for 
people  with  Medicare  while 
maintaining  budget  neutrality.  Thus, 
before  we  make  final  decisions  on 
demonstration  awards,  we  will  negotiate 
with  applicants  the  specific  terms  of 
their  payment  proposals  including  our 
payment  amount  and  any  risk  sharing 
arrangement,  if  proposed.  We  will  not 
pay  an  amount  Uiat  is  higher  than  the 
M+C  payment  amount  in  an  area  or 
higher  than  99  percent  of  the  fee-for- 
service  payment  amoimt.  Following  are 
some  of  the  aspects  of  payment  that  we 
consider  important. 

•  Whether  the  model  is  likely  to  draw 
enrollees  from  fee-for-service  or  existing 
M+C  products  by  considering  existing 
M+C  enrollment  penetration  and  the 
characteristics  of  supplemental 
insurance  available. 

•  The  potential  for  selection  risk 
resulting  from  the  benefits  offered, 
including  member  premium  and  cost 
sharing  requirements. 

•  The  reasonableness  of  revenue  and 
expense  estimates,  particularly  the 
administrative  component. 

•  Any  special  enhancements  for 
people  with  Medicare,  such  as 
prescription  drug  coverage,  broad 
preferred  networks,  and  commitments 
for  quality  improvement. 

E.  Provider  Payments 

The  applicant  should  discuss  its 
policies  and  procedures  on  in-network 
contracting  including  its  credentialing 
and  recredentialing  process,  level  of 
payment,  quality  and  other  types  of 
reporting  required,  and  financial 
incentives  and  rewards.  The  applicant 
should  compare  these  approaches  to 
those  in  its  commercial  contracts.  Any 
special  challenges  to  obtaining  a 
sufficient  network  for  Medicare 
enrollees  should  be  noted  along  with 
proposed  solutions. 

Tne  applicant  should  describe  its 
method  of  payment  for  out-of-network 
providers  for  their  care  of  PPO 
enrollees.  The  discussion  should 
include  numerical  examples  showing 
dollar  contributions  from  the  PPO 
organization  and  from  the  enrollee  for 
Part  A  and  Part  B  services.  The  example 
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should  include  specific  Medicare 
allowable  amounts,  enrollee  cost 
sharing,  and  the  total  amount  received 
by  the  provider. 

The  applicant  should  also  describe  its 
method  for  conducting  provider 
relations,  including  the  means  by  which 
it  will  address  questions,  complaints, 
and  appeals  from  out-of-network 
providers  on  payments  received.  In 
addition,  the  applicant  should  describe 
its  procedures  for  enrollee  complaints 
relating  to  any  balance  billing  requests 
received  from  providers. 

F.  Claims  Processing 

The  application  should  contain  a 
discussion  of  the  methods  for 
processing  and  paying  claims  in  the 
demonstration,  including  in-network 
and  out-of-network  services.  The 
applicant  should  indicate  whether 
existing  claims  processing  systems  used 
in  commercial  business  will  be  used  or 
whether  new  systems  must  be 
developed  for  the  Medicare 
demonstration. 

If  there  are  any  interface  requirements 
for  Medicare  intermediaries  and 
carriers,  this  should  be  noted  and 
discussed.  Estimates  of  effort  required  to 
establish  required  payment  protocols 
should  also  be  included. 

G.  Enrollment  Potential 

The  applicant  should  state  the  reasons 
it  believes  that  the  PPO  demonstration 
is  a  wise  business  decision,  and  in 
particular,  the  reasons  it  believes  people 
with  Medicare  will  enroll  in  the  PPO 
product.  If  focus  groups  or  other 
qualitative  consumer-oriented  studies 
were  completed,  the  findings  should  be 
described.  The  applicant  should  also 
explain  its  method  for  computing 
enrollment  projections.  In  addition,  the 
applicant  should  describe  and  provide 
estimates  of  its  target  market  including 
imderlying  enrollment  trends, 
demographics,  and  origin  of  potential 
enrollees  (that  is,  fee-for-service, 
Medigap  supplement.  Medicare 
managed  care  including  M+C,  employer 
group). 

Benefits  offered  and  cost-sharing 
requirements  are  important 
considerations  for  those  considering 
PPO  enrollment.  The  application  should 
thoroughly  describe  the  benefit  design 
and  cost-sharing  requirements  for  in- 
and  out-of-network  services.  To  the 
extent  possible,  we  encourage 
organizations  to  offer  some  level  of 
prescription  drug  coverage.  If  out-of- 
pocket  caps  are  included  for  in-  and  out- 
of-network  services,  the  application 
should  describe  the  methods  of 
calculation  and  implementation.  Since 
the  incentives  to  use  network  services 


are  critical  to  successful  performance  in 
a  PPO  environment,  the  application 
should  discuss  the  manner  in  which  the 
benefit  design  and  cost-sharing 
characteristics  contribute  to  the  desired 
incentives. 

The  application  should  also  contain  a 
description  of  the  marketing  plan  for  the 
demonstration.  We  are  interested  in  the 
approach  that  each  applicant  will  take 
to  inform  people  with  Medicare  about  a 
new  PPO  option.  Since  the  concept  may 
be  unknown  to  older  Medicare 
beneficiaries,  the  applicant  should 
explain  how  it  would  attempt  to  explain 
the  unique  featiu-es  of  the  PPO,  not  only 
in  the  marketing  plan,  but  also  after 
enrollment,  when  members  begin  to  use 
services. 

The  application  should  discuss  how 
the  PPO  organization  will  advise  its 
members  of  providers  in  the  preferred 
network  and  how  it  intends  to  update 
information  as  network  changes  occur. 

H.  Organizational  Capabilities 

Applicants  must  demonstrate  that 
they  have  the  basic  infrastructure  to 
implement  and  carry  out  the 
demonstration.  At  a  minimum,  the 
applicant  must  have  adequate  physical 
assets,  trained  staff,  information 
systems,  and  financial  resources. 
Proposals  must  include  a  detailed 
implementation  plan  describing  tasks, 
time  lines,  and  resources  required  to 
implement  the  demonstration  program. 
Since  applicants  must  demonstrate  prior 
experience  in  operating  successful  PPO 
or  M+C  programs,  the  implementation 
plan  should  focus  on  tasks  and  a  time 
line  for  modifying  or  adapting  the 
existing  systems  and  networks  to  fit  the 
Medicare  demonstration  program. 

One  of , the  tasks  in  the 
implementation  plan  must  be 
preparation  of  a  "Medicare  Plus  Choice 
PPO  Application"  (OMB  number  0938- 
0470)  which  is  different  from  this 
application  for  a  PPO  demonstration,  ff 
the  application  for  a  PPO  demonstration 
is  approved,  the  awardee  must  submit  a 
M+C  application  before  implementation 
of  the  demonstration.  Organizations 
with  existing  M+C  contracts  are  familiar 
with  the  M+C  application  process.  We 
are  requiring  this  information  to  assess 
the  organizational,  health  service 
delivery,  financial,  and  quality  aspects 
of  each  PPO  model  before  it  becomes 
operational.  We  may  suggest  a  site  visit 
to  assist  the  applicant. 

We  intend  to  simplify  and  streamline 
the  existing  application  process  and  will 
require  awardees  only  to  supplement 
material  and  information  already 
included  in  the  demonstration 
application.  As  part  of  the  application, 
applicants  may  request  that  normal 


M+C  requirements  be  waived  or 
modified  in  the  PPO  demonstration.  If 
we  approve  an  applicant's  request,  the 
qualification  application  should  reflect 
any  waivers  or  modifications.  During 
the  implementation  planning  process, 
the  project  officer  and  our  staff  will 
assist  awardees  in  further  defining  the 
process.  It  is  our  intent  to  make  the 
qualification  process  as  streamlined  as 
possible. 

The  plan  must  also  include  tasks  and 
time  lines  associated  with  other 
required  implementation  planning 
activities,  such  as  network  contracting, 
claims  processing  design,  risk-sharing 
reconciliation  process,  marketing,  and 
data  reporting.  The  pre-implementation  • 
planning  phase  should  not  exceed  4 
months,  since  we  anticipate  that  all 
demonstrations  will  begin  no  later  than 
January  1,2003. 

/.  Waivers 

The  applicant  must  list  and  discuss 
all  waivers  of  M+C  requirements  that 
they  have  requested.  The  applicant 
should  describe  each  waiver,  give  the 
legal  reference  of  the  M+C  requirement 
to  be  waived,  and  present  a  rationale  for 
the  importance  of  the  waiver  to  a 
successful  demonstration  outcome.  The 
applicant  must  distinguish,  if  possible, 
between  M+C  requirements  that  are 
legally  binding  by  statute  or  regulation 
and  those  that  are  current  M+C  policy. 

It  is  important  to  note  that,  while  oiu 
waiver  authority  is  limited  to  provisions 
that  relate  to  payment,  we  believe  our 
existing  waiver  authority  will  provide 
the  opportunity  to  demonstrate 
innovative  PPO  options  that  offer 
greater  flexibility  to  plans.  For  example, 
while  we  cannot  waive  quality 
assurance  requirements,  our  payment- 
related  waiver  authority  could 
potentially  have  the  effect  of  permitting 
an  entity  to  operate  a  PPO  product 
imder  this  demonstration  without  being 
subject  to  quality  assurance 
requirements  that  would  otherwise 
apply.  Some  potential  demonstration 
participants  may  be  M+C  organizations 
that  have  an  HMO  license.  If  so,  they 
would  not  be  eligible  for  the  less 
prescriptive  quality  assurance 
requirements  under  section 
1852(e)(2)(B)  of  the  Act  that  apply  to  a 
PPO  plan,  since  the  definition  of  a  PPO 
plan  in  section  1852(e)(2)(D)  of  the  Act 
requires  that  the  plan  be  "offered  by  an 
organization  that  is  not  licensed  or 
organized  under  State  law  as  a  health 
maintenance  organization."  Private  fee- 
for-service  plans,  however,  are  subject 
to  the  same  less  prescriptive  quality 
requirements  in  section  1852(e)(2)(B)  of 
the  Act,  and  there  is  no  restriction  on  an 
entity  with  an  HMO  license  offering  a 
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private  fee-for-service  plan.  Absent 
waiver  authority  under  a  demonstration, 
however,  there  would  be  an  impediment 
to  canying  out  a  PPO  demonstration 
under  the  private  fee-for-service  plan 
rules,  since  there  is  a  requirement  that 
all  providers  receive  the  same  payment 
amount  for.a  service,  without  regard  to 
whether  they  have  a  signed  contract 
with  the  entity  offering  the  private  fee- 
for-service  plan.  Our  authority  to  waive 
requirements  that  relate  to 
reimbursement  or  payment  could  allow 
us  to  waive  these  rules,  and  thus  allow 
the  organization  to  have  a  different 
payment  arrangement  with  a  preferred 
provider  network  than  with  providers 
outside  the  network.  This  would  allow 
an  M+C  organization  with  an  HMO 
license  to  carry  out  the  demonstration 
without  being  subject  to  the  quality 
assurance  requirements  that  apply  to 
HMOs,  while  still  establishing  a  PPO- 
tjrpe  network  for  enroUees. 

Other  examples  of  M+C  rules  that 
potentially  could  be  waived  as  relating 
to  payment  might  be  rules  applicable  to 
enroUee  cost-sharing  (for  example,  the 
current  aggregate  limit  on  cost-sharing 
under  a  particular  plan),  and 
requirements  in  section  1854  of  the  Act 
relating  to  the  submission  and  approval 
of  an  "adjusted  community  rate"  (ACR) 
proposal.  Virtually  any  payment 
requirement  in  section  1853  of  the  Act 
could  also  be  waived.  We  wish  to 
emphasize,  however,  that  we  cannot 
waive  non-payment  related 
requirements  under  our  authority  in 
section  402(b)  of  the  Social  Security  Act 
Amendments  of  1967.  42  U.S.C.  1395b- 
1(b). 

/.  Submission  of  Applications 

We  must  receive  applications 
(original  and  10  copies)  as  indicated  in 
the  DATES  and  ADDRESSES  sections  of 
this  notice.  Only  proposals  that  are 
considered  "on  time"  will  be  reviewed 
and  considered  for  award.  Applications 
must  be  typed  for  clarity  and  should  not 
exceed  40  double-spaced  pages, 
exclusive  of  the  cover  letter,  executive 
siunmary,  resumes,  forms,  and 
dociimentation  supporting  the  budget. 

Application  Contents  Outline 

To  facilitate  the  review  process,  the 
application  should  include  the 
following: 

1.  Cover  Letter— Must  include  a  brief 
description  of  the  proposed 
demonstration,  the  demonstration  site,  a 
contact  person,  and  contact  information. 

2.  Funding  Request — If  the  applicant 
is  requesting  financial  assistance  for 
start-up  costs,  it  must  include  Standard 
Form  424 — Application  for  Federal 
Assistance  (including  SF— 424a — 


"Budget  Information"  and  SF-^24b— 
"Assurances").  The  form  and 
information  are  available  at 
www.hcfa.gov/research/sf424.pdf, 
www.hcfa.gov/research/sf424a.pdf,  and 
www.hcfa.gov/research/sf424b.pdf. 

3.  Executive  Summary 

4.  Statement  of  the  Problem 

5.  Demonstration  Design 

6.  Rationale  for  Waivers 

7.  Organizational  Capabilities 

8.  Budget  Neutrality  Calculations 

9.  Implementation  Plan 

10.  Related  Supplemental  Materials 

IV.  Evaluation  Process  and  Criteria 

A  panel  of  experts  will  conduct  a 
review  of  responsive  proposals.  This 
technical  review  panel  will  convene  in 
the  month  following  the  due  date  for 
submission  of  proposals.  The  panelist's 
recommendations  will  contain 
numerical  ratings  based  on  the 
evaluation  criteria,  the  ranking  of  all 
responsive  proposals,  and  a  written 
assessment  of  each  applicant.  In 
addition,  we  will  conduct  a  financial 
analysis  of  the  recommended  proposals 
and  assess  the  budget  neutrality  of  the 
proposed  projects. 

A.  Evaluation  Criteria  and  Weights 

1.  Understanding  the  Problem  (10 
points) 

The  proposal  should  provide  the 
following: 

•  Discussion  of  the  importance  of 
creating  additional  choices  for  people 
with  Medicare. 

•  Discussion  of  the  health  resource 
characteristics  of  the  proposed 
demonstration  site,  including  existing 
M+C  options,  and  present  a  rationale  for 
introduction  of  a  PPO  option. 

•  Documentation  of  existing  M+C 
constraints  preventing  or  discouraging 
PPO  options  in  the  proposed 
demonstration  site. 

2.  Soundness  of  the  Demonstration 
Design  (25  points) 

The  applicant  should  provide  an 
additional  PPO  option  for  Medicare 
beneficiaries  rather  than  a  substitution 
for  an  existing  M+C  product.  In 
addition,  the  proposal  should  provide 
the  following: 

•  Clear  and  convincing  evidence  with 
supporting  materials  that  the  proposed 
PPO  option  will  be  viable  and  will 
attract  people  on  Medicare. 

•  Reasons  that  its  benefit  design  and 
in-network  and  out-of-network  cost 
sharing  requirements  will  encourage 
enroUees  to  effectively  utilize  services 
and  will  not  discourage  enrollment  or 
deter  use  of  necessary  services. 

•  Convincing  evidence  that  the 
proposed  payment  arrangements, 


including  any  risk  sharing  provisions, 
will  ensure  financial  stability  and  will 
be  budget  neutral. 

•  Sufficient  justification  for  any  M+C 
waivers  that  the  applicant  is  requesting. 

•  Sufficient  explanation  of  all  on- 
going operational  activities  required  in 
PPO  models. 

•  Evidence  that  the  PPO  network  will 
be  sufficiently  accessible  and  achieve 
the  desired  results. 

•  Assurance  that  all  State 
requirements  will  be  met  before 
implementation. 

3.  Organizational  Capabilities  (20 
points) 

The  proposal  should  provide  the 
following: 

•  Evidence  of  the  availability  and 
adequacy  of  facilities,  equipment, 
personnel,  and  data  systems  to 
successfully  conduct  the  proposed 
demonstration. 

•  Sufficient  information  on  the 
organization  of  personnel  during  the 
project,  to  whom  they  are  to  report,  and 
the  methods  for  using  their  services  in 
implementation  planning  and  in  the 
operation  of  the  demonstration. 

4.  Ability  to  Implement  the 
Demonstration  (25  points) 

The  proposal  should — 

•  Present  a  thorough  and  well- 
documented  implementation  plan 
projecting  timely  completion  of  required 
start-up  activities; 

•  Recognize  the  more  difficult 
implementation  issues  requiring 
resolution  by  both  the  organization  and 
by  us,  presenting  a  plan  for  that 
resolution;  and 

•  Indicate  the  organization's 
familiarity  with  Medicare  requirements 
in  its  qualification  process  and  ongoing 
monitoring  of  M+C  plans. 

5.  Strength  of  the  Financial  Analyses  (20 
points) 

The  proposal  should — 

•  Provide  a  clear  understanding  of 
projected  revenues  and  expenses  during 
the  demonstration; 

•  Provide  sufficient  examples  and 
explanations  of  various  financial 
scenarios;  and 

•  Indicate  that  the  applicant 
understands  the  budget  neutrality 
constraints  and  that  the  estimates  that 
the  applicant  uses  in  the  budget 
neutrality  calculations  are  sound. 

B.  Final  Selection 

Our  Administrator  will  make  final 
selections  for  demonstration  projects 
from  among  the  most  highly  qualified 
applicants.  Factors  including 
operational  feasibility,  special  area 
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characteristics,  and  program  priorities 
will  be  considered  in  the  final  selection 
process.  Applicants  should  be  aware 
that  proposals  may  be  accepted  in 
whole  or  in  part.  In  evaluating 
applications,  we  rely  on  our  past 
experience  with  successful  and 
unsuccessful  demonstrations.  We  expect 
to  make  awards  diuing  CY  2002. 

V.  Collection  of  Information 
Requirements 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  knovra  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
imder  OMB's  regulations  at  5  CFR  part 
1320.  We  cannot  reasonably  comply 
with  the  normal  clearance  procedures 
because  these  demonstrations  would  not 
be  implemented  in  a  timely  manner 
resulting  in  the  potential  loss  of 
alternative  and  flexible  benefits  for 
beneficiaries.  As  a  result,  beneficiaries 
may  not  be  provided  health  care  choices 
that  will  produce  the  most  beneficial 
health  care  outcomes.  In  addition,  this 
demonstration  will  provide 
beneficiaries  with  an  alternative  health 
care  choice  that  may  alleviate  the  need  , 
for  supplemental  health  care  coverage 
resulting  in  more  cost-efficient  health 
care. 


We  are  requesting  OMB  review  and 
approval  of  this  collection  within  14 
days  of  the  date  of  this  publication,  with 
a  180-day  approval  period.  Written 
comments  and  recommendations  will  be 
accepted  from  the  public  if  received  by 
the  individuals  designated  below  within 
14  days  of  this  publication.  During  this 
180-day  period,  we  will  publish  a 
separate  Federal  Register  notice 
announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  PPO 
Demonstration  Proposal  Solicitation 
Package;  Form  No.:  CMS-10063  (OMB# 
0938-NEW);  Use:  CMS  intends  to  use 
the  collection  requirements  referenced 
in  this  notice  to  collect  information 
needed  to  implement  a  high  priority 
demonstration  designed  to  strengthen 
the  Medicare  program.  The  collection 
requirements  will  be  used  to  gather 
information  about  the  characteristics  of 
the  applicant  organizations  and  the 
services  and  benefits  they  propose  to 
offer;  Frequency:  On  Occasion;  Affected 
Public:  Business  or  other  for  profit  and 
not  for  profit;  Number  of  Respondents: 
20;  Total  Annual  Responses:  20;  Total 
Annual  Hours:  400. 

In  addition,  if  an  applicant  is 
approved,  the  awardee  must  submit  a 
Medicare+Choice  PPO  application, 
approved  under  OMB  nvunber  0938- 
0470,  with  a  current  expiration  date  of 
11/30/2003,  before  implementation  of 
the  demonstration.  We  intend  to 
simplify  and  streamline  the  existing 
application  process  and  will  require 
awardees  only  to  supplement  material 
and  information  already  included  in  the 
demonstration  application. 

We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
nimiber,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 


information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  within  14  days  of  the 
publication  of  this  notice: 
Centers  for  Medicare  and  Medicaid    ■ 
Services,  Office  of  Information 
Services,  Security  and  Standards 
Group,  Division  of  CMS  Enterprise 
Standards,  Room  N2-14-26,  7500 
Secmity  Boulevard,  Baltimore,  MD 
21244-1850.  Fax  Number:  (410)  786- 
0262,  Attn:  John  Burke, 
and, 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
or  (202)  395-5167,  Attn:  Allison  Eydt, 
CMS  Desk  Officer. 

VI.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  19, 
1980  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
aimually).  We  have  determined  that  this 
notice  is  not  a  major  rule  because  it  does 
not  impose  a  significant  economic 
impact  to  preferred  provider 
organizations  or  the  Medicare  program. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  For  pmposes  of 
the  RFA,  most  preferred  provider 
organizations  are  considered  to  be  small 
entities,  either  by  nonprofit  status  or  by 
having  revenues  of  $5  to  $25  million  or 
less  annually.  (For  details,  see  the  Small 
Business  Administration's  regulation 
that  set  forth  size  standards  for  health 
care  industries  (65  FR  69432).) 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
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a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act.  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  exj)enditure  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sectbr,  of  $110  million.  This 
notice  will  not  mandate  any 
requirements  for  State,  local,  or  tribal 
governments. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  notice  under 
these  requirements  and  have 
determined  that  it  will  not  impose 
substantial  direct  requirement  costs  on 
State  or  local  governments. 

In  accordance  with  Executive  Order 
12866,  this  notice  was  reviewed  by  the 
Office  of  Management  and  Budget. 

Authority:  Section  402  of  the  Social 
Security  Act  Amendments  of  1967  (42  U.S.C. 
1395b-l)  (Catalog  of  Federal  E)omestic 
Assistance  Program  No.  93.779.  Health  Care 
Financing  Research,  Demonstrations  and 
Evaluations) 

Dated:  March  28.  2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services. 
[FR  Doc.  02-9196  Filed  4-12-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CM&-0007-N] 

Health  Insurance  Reform:  Standards 
for  Electronic  Transactions; 
Announcement  of  the  Availability  of  a 
Model  Compliance  Plan 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services,  HHS. 
action:  Notice. 

SUMMARY:  This  notice  annoimces  the 
availability  of  instructions  for,  and  a 
model  of,  a  compliance  plan  that 
covered  entities  may  use  to  request  an 


extension  to  the  compliance  deadline 
for  standards  for  electronic  transactions 
and  code  sets  that  covered  entities  must 
use  for  those  transactions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Holland,  (410)  786-1309. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  21, 1996  the  Congress 
enacted  tiie  Health  Insurance  Portability 
and  Accoimtability  Act  of  1996 
(HIPAA),  Pub.  L.  104-191.  which 
included  provisions  to  address  the  need 
for  standards  for  electronic  health  care 
transactions  and  other  administrative 
simplification  issues.  Through  subtitle  F 
of  this  law,  the  Congress  added  to  title 
IX  of  the  Social  Security  Act  (the  Act) 
a  new  part  C  (consisting  of  sections 
1171  through  1179  of  the  Act),  entitled 
"Administrative  Simplification."  The 
purpose  of  this  part  is  to  improve  the 
Medicare  program,  the  Medicaid 
program,  and  the  efficiency  and 
effectiveness  of  the  health  care  system, 
by  encouraging  the  development  of  a 
health  information  system  through  the 
establishment  of  standards  and 
requirements  to  enable  the  electronic 
exchange  of  certain  health  information. 

Section  1172  of  the  Act  makes  any 
standard  adopted  under  part  C  of  the 
Act  applicable  to  the  following  entities 
as  defined  in  section  1171  of  the  Act: 

•  All  health  plans. 

•  All  health  care  clearinghouses. 

•  Any  health  care  provider  who 
transmits  any  health  information  in 
electronic  form  in  connection  with 
transactions  referred  to  in  section 
1173(a)(1)  of  the  Act. 

Section  1175(a)(3)  of  the  Act 
establishes  that  each  person  to  whom  a 
standard  or  implementation 
specification  applies  is  required  to 
comply  with  the  standard  no  later  than 
24  months  (or  36  months  for  small 
health  plans)  following  its  adoption. 
With  respect  to  modifications  to 
standards  or  implementation 
specifications  made  after  initial 
adoption,  compliance  must  be 
accomplished  by  a  date  designated  by 
the  Secretary.  This  date  may  not  be 
earlier  than  180  days  after  the  Secretary 
adopts  the  modification. 

In  the  August  17,  2000  Federal 
Register  (65  FR  50312).  we  published  a 
final  rule  entitled  "Health  Insurance 
Reform:  Standards  for  Electronic 
Transactions"  that  implemented  the 
provisions  of  sections  1171  through 
1179  of  the  Act.  These  provisions 
established  new  national  standards  with 
which  all  covered  entities  must  comply. 
The  effective  date  of  these  standards  for 
all  covered  entities,  with  the  exception 


of  small  health  plans  is  October  16, 
2002,  and  the  effective  date  for 
compliance  by  small  health  plans  is 
October  16,  2003.  In  addition,  the 
August  17,  2000  final  rule  established  a 
definitions  section  at  45  CFR  160.103 
that  includes  definitions  for  the 
following  terms—  (1)  Covered  entities; 
(2)  health  plans;  (3)  small  health  plans; 
(4)  health  care  clearinghouses;  and  (5) 
health  care  providers. 

However,  on  December  27,  2001.  the 
Administrative  Simplification 
Compliance  Act  (ASCA)  (Pub.  L.  107- 
105)  provided  for  a  1-year  extension  of 
the  deadline  for  compliance  with  the 
electronic  health  care  transactions 
standards  and  code  sets  for  all  covered 
entities,  with  the  exception  of  small 
health  plans,  that  request  an  extension 
on  or  before  October  15,  2002.  Covered 
entities  that  submit  a  request  by  the 
deadline  will  have  until  October  16, 
2003  to  come  into  compliance  with  the 
standards. 

-    In  addition,  Pub.  L.  107-105  required 
the  Secretary  to  develop  a  model 
compliance  plan  by  no  later  than  March 
31,  2002.  In  developing  this  model 
compliance  plan,  the  Secretary 
consulted  with  organizations  described 
in  sections  1172(c)(3)(B)  and  (f)  of  the 
Act  as  organizations  to  be  consulted  in 
developing  national  electronic  health 
care  standards.  One  of  these 
organizations,  the  Workgroup  for 
Electronic  Data  Interchange  (WEDI), 
developed  a  series  of  recommendations 
for  the  model  plan.  On  February  7, 
2002,  these  recommendations  were 
discussed  at  a  public  hearing  of  the 
National  Committee  on  Vital  and  Health 
Statistics  (NCVHS). 

n.  Provisions  of  the  Notice 

This  notice  provides  information  to 
covered  entities,  with  the  exception  of 
small  health  plans,  that  will  not  be 
compliant  with  the  electronic  health 
care  transactions  and  code  sets 
standards  by  October  16,  2002.  As 
required  by  Pub.  L.  107-105,  we  are 
providing  a  model  compliance  plan  that 
covered  entities  may  use  to  submit  to 
request  an  extension.  These  entities  may 
use  one  of  the  following  options  to  file 
for  a  1-year  extension  (that  is,  imtil 
October  16,  2003): 

•  Submit  the  on-line  compliance 
plan,  which  is  available  on  our  website 
at  www.cms.hhs.gov/hipaa. 

•  Submit  a  paper  copy  of  the  on-line 
compliance  plan  via  mail. 

•  Submit  their  own  version  of  a 
compliance  plan  that  provides 
equivalent  information. 

The  model  compliance  plan  and 
instructions  for  its  completion  and 
submission  are  available  via  the  Internet 
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on  our  website.  Completion  and  timely 
submission  of  the  model  compliance 
plan  by  covered  entities  satisfies  the 
ASCA  requirement  for  requesting  an 
extension. 

A.  Electronic  Submissions  of  the  Model 
Compliance  Plan 

Covered  entities  can  submit  this 
model  compliance  plan  electronically 
via  the  Internet  at  www.cms.hhs.gov/ 
hipaa.  In  order  to  obtain  an  extension, 
electronic  submissions  must  be 
completed  on  or  before  October  15, 
2002.  Covered  entities  that  complete 
their  compliance  plan  electronically 
will  receive  an  electronic  confirmation 
number  as  their  response.  The 
confirmation  nvunber  serves  as  the 
covered  entity's  approval  notice.  For 
additional  information  regarding 
electronic  compliance  plan 
submissions,  see  Appendix  A  of  this 
notice.  To  view  a  copy  of  the  electronic 
form,  see  Appendix  B  of  this  notice. 

B.  Paper  and  Alternative  Submissions  of 
a  Compliance  Plan 

Covered  entities  also  have  the  option 
of  submitting  a  paper  copy  of  the  model 
plan.  This  paper  submission  can  be  a 
duplicate  of  the  form  in  Appendix  B  of 
this  notice  or  a  printed  copy  of  the 
electronic  form  available  on  our 
website. 

In  addition,  a  covered  entity  has  the 
option  to  submit  its  own  version  of  a 
compliance  plan  (paper  copy),  that  must 
include  the  following: 

•  An  analysis  of  the  reasons  for 
noncompliance. 

•  A  budget  for  achieving  compliance. 

•  A  work  plan  and  implementation 
strategy  for  achieving  compliance. 

•  A  decision  regarding  whether  a 
contractor  or  vendor  may  be  used  to 
help  achieve  compliance. 

•  A  testing  timefi'ame  that  begins  on 
or  before  April  16,  2003. 

All  paper  and  alternative  submissions 
must  be  postmarked  by  October  15, 
2002  and  sent  to  the  following  address: 

Attention:  Model  Compliance  Plans, 
Centers  for  Medicare  &  Medicaid 
Services,  PO  Box  8040,  Baltimore, 
Maryland  21244-8040. 
We  will  not  acknowledge  receipt  of 
these  submissions.  Therefore,  we 
suggest  that  covered  entities  submitting 
their  plans  via  mail  use  a  method  that 
provides  proof  of  delivery.  For 
additional  information  on  paper  or 
alternative  submissions,  see  Appendix 
A  of  this  notice. 

in.  Collection  of  Information    . 
Requirements 

In  accordance  with  section 
1175(b)(1)(A)  of  the  Act  as  amended  by 


section  2  of  Pub.  L.  107-105,  the  form 
included  as  Appendix  B  of  this  notice 
is  exempted  from  the  requirements  of 
the  Paperwork  Reduction  Act  of  1995. 
Consequently,  neither  the  form  nor  the 
notice  need  to  be  reviewed  by  the  Office 
of  Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  35). 

rV.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  19, 
1980  Pub.  L.  96-354),  section  1102  (b) 
of  the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  given  year).  We  have  determined 
that  this  notice  is  not  a  major  rule 
because  it  does  not  impose  an 
economically  "significant  impact  on 
covered  entities  or  the  Medicare 
program. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  piuposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  For  purposes  of 
the  RFA,  most  covered  entities  (that  is, 
health  plans,  health  care  clearinghouses, 
and  health  care  providers)  are 
considered  to  be  small  entities,  either  by 
nonprofit  status  or  by  having  revenues 
of  $5  to  $25  million  or  less  annually. 
(For  details,  see  the  Small  Business 
Administration's  regulation  that  set 
forth  size  standards  for  health  care 
industries  (65  FR  69432).)  Individuals 
and  States  are  not  included  in  the 
definition  of  a  small  entity.  Covered 
entities  will  be  able  to  assess  their  own 
progress  toward  HIPAA  compliance  and 
determine  whether  or  not  to  request  an 
extension.  Covered  entities  that  obtain 
the  extension  will  have  the  added 
flexibility  to  schedule  the  activities 
needed  to  implement  the  standards  and 
they  will  have  additional  time  to 
conduct  thorough  testing  with  their 
trading  partners.  We  are  imable  to 
quantify  the  impact  of  the  1-year 
extension,  but  we  will  be  able  to  analyze 
the  data  that  we  receive  fi:om  covered 


entities  that  submit  compliance 
extension  plans. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the, operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  Currently  we  are 
imable  to  quantify  the  impact  of  the 
provisions  of  this  notice  on  small  rural 
hospitals,  but  we  believe  that  we  will  be 
better  able  to  assess  the  impact  of  the  1- 
year  extension  through  the  analysis  of 
the  data  submitted  by  covered  entities 
requesting  the  extension. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 
govenmients,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
notice  will  not  mandate  any 
requirements  for  State,  local  or  tribal 
governments. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  notice  imder 
these  requirements  and  have 
determined  that  it  will  not  impose 
substantial  direct  requirement  costs  on 
State  or  local  governments.  We  also  note 
that  the  option  to  obtain  a  1-year 
extension  will  give  States  or  local 
governments  more  flexibility  in  several 
areas  which  may  include — (1) 
Additional  time  to  conduct  testing;  (2) 
additional  time  for  implementation;  and 
(3)  additional  time  to  consult  with 
vendors.  In  accordance  with  Executive 
Order  12866,  this  notice  was  not 
reviewed  by  the  Office  of  Management 
and  Budget. 

Authority:  Section  1175  of  the  Social 
Security  Act  (42  U.S.C.  1320d-4) 

Dated:  April  8,  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  Sr 
Medicaid  Services. 

BILLING  COOE  4120-01-P 
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Appendix    A: 

Department  of  Health  and  Human  Services 

HIPAA  Electronic  Health  Care  Transactions  and  Code  Sets  Standards 

Model  Compliance  Plan  Instructions 

Overview 

In  1996  the  Health  Insurance  Portability  and  Accountability  Act  (HIPAA)  became  law.  It 
requires,'  among  other  things,  that  the  Department  of  Health  and  Human  Services  establish 
national  standards  for  electronic  health  care  transactions  and  code  sets.  October  16,  20G2  was 
the  original  deadline  for  covered  entities  to  comply  with  these  new  national  standards.  However, 
in  December  2001,  the  Administrative  Simplification  Compliance  Act  (ASCA)  extended  the 
deadline  for  compliance  with  HIPAA  Electronic  Health  Care  Transactions  and  Code  Sets 
standards  (codified  at  45  C.F.R.  Parts  160,  162)  one  year  -  to  October  16,  2003  -  for  all  covers/ 
entities  other  than  small  health  plans  (whose  compliance  deadline  is  already  October  16,  2003). 
In  order  to  qualify  for  this  extension,  covered  entities  must  submit  a  compliance  plan  by 
October  15,  2002.  Completion  and  timely  submission  of  this  model  compliance  plan  will 
satisfy  this  federal  requirement,  and  assist  us  in  identifying  and  addressing  impediments  to  your 
timely  and  effective  implementation  of  the  HIPAA  Electronic  Health  Care  Transactioris  and 
Code  Sets  standards.  If  you  are  a  covered  entity  other  than  a  small  health  plan  and  do  not 
submit  a  compliance  plan,  you  must  be  compliant  with  the  HIPAA  Electronic  Health  Care 
Transactions  and  Code  Sets  standards  by  October  16,  2002. 

You  can  submit  this  on-line  model  compliance  plan  electronically,  and  we  will  provide  an  on- 
line  confirmation  number  as  acknowledgment  of  your  extension.  This  on-lme  compliance  plan 
is  a  model  only,  and  is  provided  for  your  information.  Covered  entities  have  the  option  of 
submitting  their  own  version  of  a  compliance  plan  that  provides  equivalent  information.  Refer 
to  the  "Alternative  Submissions"  section  of  these  instructions  for  more  information.  For  those 
filing  electronically,  your  electronic  confirmation  number  will  be  the  only  notice  that  you  have 
received  an  extension.  No  other  notice  will  be  provided  for  electronic  or  paper  submissions.  If 
your  paper  plan  consists  of  the  equivalent  information  required  by  the  statute  {covered  entity 
and  contact  information;  reasons  for  filing  for  the  extension;  implementation  budget;  and  the 
three  phases  of  the  implementation  strategy)  your  plan  is  complete  and  you  may  consider  your 
extension  granted. 

Completing  this  model  compliance  plan  takes  about  15-20  minutes.  Simply  answer  a  few 
questions  about  compliance  concerns  you  may  have,  and  tell  us  where  you  are  m  the 
implementation  process. 

The  Centers  for  Medicare  &  Medicaid  Services  (CMS)  will  share  information  obtained  from 
submitted  compliance  plans  with  the  National  Committee  on  Vital  and  Health  Statistics 
(NCVHS)  as  required  by  the  Administrative  Simplification  Compliance  Act.  The  NCVHS 
serves  as  the  statutory  public  advisory  body  to  the  Secretary  of  Health  and  Human  Seivices  in 
the  area  of  health  data  and  statistics.  The  NCVHS  will  use  this  information  to  identify  barriers 
to  compliance.  All  information  shared  with  the  NCVHS  will  have  identifying  information 
deleted. 

For  information  on  defined  terms  used  in  this  document,  refer  to  45  C.F.R.  160.103  or  162.103. 
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Who  Should  File 

If  you  are  a  covered  entity  and  will  not  be  compliant  with  the  HIPAA  Electronic  Health 
Care  Transactions  and  Code  Sets  standards  by  October  16,  2002,  you  must  file  a 
compliance  plan  in  order  to  obtain  an  extension.  A  covered  entity  is  a  health  plan,  a  health 
care  clearinghouse,  or  a  health  care  provider  who  transmits  any  health  information  in 
electronic  form  in  connection  with  a  transaction  for  which  the  Secretary  has  adopted  standards 
at  45  C.F.R.  Part  162.  These  terms  are  defined  at  45  C.F.R.  160.103.  The  term  "health  care 
provider"  includes  individual  physicians,  physician  group  practices,  dentists,  other  health  care 
practitioners,  hospitals,  nursing  facilities,  and  so  on. 

If  you  are  a  member  of  a  group  practice,  the  extension  will  be  granted  to  all 
physicians/practitioners  who  are  members  of  that  practice.  It  is  not  necessary  to  file  separate 
compliance  plans  for  each  physician  in  the  practice  if  the  practice  files  all  claims  on  your  behalf 
However,  if  you  submit  claims  for  payment  outside  of  the  group's  claims  processing  system, 
you.need  to  file  your  own  compliance  plan. 

You  do  not  have  to  file  a  compliance  plan  if  you  will  be  compliant  by  October  16,  2002  but  one 
or  more  of  your  trading  partners  is  not  yet  HIPAA  compliant.  But  remember  that  you/your 
organization  must  be  HIPAA  compliant  by  this  date  (or  by  October  16,  2003  if  you  are  filing  a 
compliance  plan)  for  all  transactions  that  apply  to  you. 

When  to  File 

Compliance  plans  must  be  submitted  electronically  no  later  than  October  15,  2002.  Paper 
submissions  should  be  postmarked  no  later  than  October  15,  2002.  Compliance  plans  filed 
electronically  and  paper  submissions  received  or  postmarked  after  this  date  will  not  qualify  for 
the  extension. 

How  to  File 

Electronic  submission  is  the  fastest,  easiest  way  to  file  your  compliance  plan.  Just  complete  the 
model  compliance  plan  on-line,  click  "Submit"  at  the  end,  and  it  will  be  on  its  way  to  us 
electronically.  For  those  filing  electronically,  your  electronic  confirmation  number  will  be  the 
only  notice  that  you  have  received  an  extension.  No  other  notice  will  be  provided  for  electronic 
or  paper  submissions.  If  your  paper  plan  consists  of  the  equivalent  information  required  by  the 
statute  {covered  entity  and  contact  iirformation;  reasons  for  filing  for  the  extension; 
implementation  budget;  and  the  three  phases  of  the  implementation  strategy)  your  plan  is 
complete  and  you  may  consider  your  extension  granted. 

Please  do  NOT  electronically  submit  AND  mail  paper  copies  of  this  model  compliance  plan. 
One  submission  per  covered  entity,  either  electronically  OR  paper,  will  suffice. 

Alternative  Submissions 

Covered  entities  that  use  the  model  compliance  plan  provided  on  our  website, 
www.cms.hhs.gov/hipaa  can  file  electronically.  If  you  cannot  submit  your  compliance  plan 
electronically  via  our  website,  or  you  want  to  submit  your  own  version  of  a  compliance  plan 
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that  provides  equivalent  information,  it  must  be  printed  and  mailed  to  us.    Please  send  paper 
submissions  of  your  compliance  plan  postmarked  no  later  than  October  1 5, 2002  to: 

Attention:  Model  Compliance  Plans 
Centers  for  Medicare  &  Medicaid  Services 

P.O.  Box  8040 

Baltimore,  MD  21244-8040 

CMS  will  not  acknowledge  receipt  of  paper  submissions.  For  proof  of  delivery,  we  suggest  you 
use  the  U.S.  Postal  Service. 

Section  A:  Covered  Entity  and  Contact  Information 

(1)  Name  of  Covered  Entity.  Please  enter  the  name  of  the  covered  entity  for  which  you  are 
filing  this  compliance  plan.  See  "Who  Must  File"  above  for  more  information. 

if  you  are  filing  for  multiple  related  covered  entities  that  are  operating  under  a  single 
implementation  plan,  list  their  names,  tax  identification  numbers  and  Medicare 
identification  numbers.  Compliance  plans  for  unrelated  multiple  covered  entities  or  for 
related  covered  entities  that  are  not  included  under  the  same  implementation  plan  must  be 
filed  separately.  Are  you  filing  for  a  health  plan,  health  care  clearinghouse  or  other  health 
care  organization  that  has  multiple  components?  If  they  are  operating  under  the  same 
implementation  plan,  then  you  can  file  one  compliance  plan  on  their  behalf  If  not,  then  you 
must  file  separate  compliance  plans  for  each  entity.  See  also  (5)  "Authorized  Person"  for 
more  information. 

(2)  Tax  Identification  Number.  Enter  each  covered  entity's  IRS  Employer  Identification 
Number  (EIN).  If  there  is  no  EIN,  enter  the  covered  entity's  Social  Security  Number. 
While  an  EIN  or  Social  Security  Number  is  not  required,  this  information  will  facilitate 
ensuring  that  the  correct  covered  entity  obtains  the  extension. 

(3)  Medicare  Identification  Number. 

Please  enter  the  identification  number  that  j^plies  to  each  covered  entity  listed. 

•  If  you  are  a  Medicare  physician  or  physician  group,  enter  your  UPIN  number. 

•  If  you  are  a  supplier  of  durable  medical  equipment,  enter  your  NSC  number.  If  you  have 
multiple  locations  under  one  EIN,  just  report  the  initial  location's  number  (a  6-digit  number 
followed  by  0001) 

•  If  you  are  an  institution,  enter  your  OSCAR  number.  This  is  your  6-digit  Medicare  billing 
number. 

If  you  are  not  a  Medicare  provider,  you  need  not  enter  any  identification  number  in  (3). 

(4)  Type  of  Covered  Entity.  Tell  us  which  covered  entity  category  applies  to  your  organization. 
Check  all  boxes  that  apply. 

(5)  Authorized  Person.  Provide  the  name  of  a  person  who  is  authorized  to  request  the  extension 
and  provide  the  information.    This  might  be  the  individual  physician,  business/practice 
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manager,  a  corporate  officer,  chief  information  officer  or  other  individual  who  is  responsible 
for  certifying  that  the  information  provided  is  accurate  and  correct.    (You  may  include  a 
title,  e.g.,  Dr.).   If  filing  for  multiple  covered  entities,  this  person  should  be  authorized  to 
request  the  extension  for  all  the  listed  covered  entities.   Otherwise,  a  separate  compliance ' 
plan  must  be  filed  to  indicate  the  authorized  person  for  each  respective  covered  entity. 

(6)  Title.  Provide  the  title  for  the  person  shown  in  (5). 

(7)  Street.  Enter  the  street  mailing  address/post  office  box  for  the  person  shown  in  (5) 

(8)  City/State/Zip.  Enter  this  information  for  the  person's  address  as  shown  in  (5). 

(9)  Telephone  Number:  Enter  the  telephone  number  (including  area  code)  for  the  person  shown 
in(5). 

Section  B:  Reason  for  Filing  for  Tiiis  Extension 

(10)  Please  let  us  know  the  reason(s)  why  you  will  not  be  in  compliance  with  the  HIP  A  A 
Electronic  Health  Care  Transactions  and  Code  Sets  standards  (45  C.F.R.  Parts  160,  162)  by 
October  16,  2002.  Check  all  boxes  that  apply.  If  the  reason  you  will  not  be  compliant  is  not 
shown,  check  "Other"  and  briefly  specify  the  reason  for  non-compliance. 

Section  C:  Implementation  Budget 

This  question  asks  about  the  estimated  financial  impact  of  HIPAA  compliance  on  your 
organization.  Please  respond  to  (11)  by  indicating  on  the  drop-down  menu  which  category  most 
closely  reflects  your  estimate  of  your  HIPAA  compliance  costs.  If  you're  not  sure,  check 
"Don't  Know." 

Section  D:  Implementation  Strategy 

This  section  asks  about  overall  awareness  of  the  HIPAA  Transactions  and  Code  Set  Standards, 
Operational  Assessment,  and  Development  and  Testing.  These  are  collectively  referred  to  as 
the  Implementation  Strategy.  " 

Implementation  Strategy  Pliase  One  -  HIPAA  Awareness 

If  you  have  completed  this  Awareness  phase  of  the  hnplementation  Strategy,  check  YES  (12) 
and  skip  to  (14),  indicating  your  completion  date  for  this  phase.  Then  proceed  to  Phase  Two  - 
Operational  Assessment.  If  you  answer  ( 1 2)  NO,  answer  ( 1 3)  and  ( 1 4). 

To  complete  this  Awareness  phase  you  should 

•  obtain  information  regarding  HIPAA  Electronic  Transactions  and  Code  Sets  Standards; 

•  discuss  this  information  with  your  vendors;  and 

•  conduct  preliminary  staff  education. 

Tell  us  when  you  started  or  plan  to  start  this  activity  (13),  and  when  you  completed  or  plan  to 
complete  activity  for  this  Awareness  phase  of  the  Implementation  Strategy  (14). 


^gf- 


Si^ 


18222 


Federal  Register /Vol.  67.  No.  72 /Monday.  April  15,  2002/Noticeg 


Implementation  Strategy  Phase  Two  -  Operational  Assessment 

If  you  have  completed  this  Operational  Assessment  phase  of  the  Implementation  Strategy, 
check  YES  (15)  and  skip  to  (20),  indicating  your  completion  date  for  this  phase.  Then  proceed 
to  Phase  Three  -  Development  and  Testing.  If  you  answer  (15)  NO,  answer  all  quesUons  (16) 
through  (20). 

To  complete  this  Operational  Assessment  phase  you  should 

•  inventory  the  HIPAA  gaps  in  your  organization; 

•  identify  internal  implementation  issues  and  develop  a  workplan  to  address  them;  and 

•  consider  and  decide  whether  or  not  to  use  a  vendor  or  other  contractor  to  assist  you  in 
becoming  compliant  with  the  HIPAA  Electronic  Health  Care  Transactions  and  Code 
Sets  standards. 

Indicate  your  progress  for  tasks  (16)  through  (18),  and  projected/actual  start  and  completion 
dates  for  this  phase  in  the  boxes  provided  (19)  and  (20). 

Implementation  Strategy  Phase  Three  -  Development  and  Testing 

If  you  have  completed  this  Development  and  Testing  phase,  check  YES  (21)  and  skip  to  (26), 
indicating  your  completion  date.  If  you  answer  (21)  NO,  answer  all  questions  (22)  through  (26). 

To  complete  this  Development  and  Testing  phase,  you  should 

•  finalize  development  ofapplicable  software  and  install  it; 

•  complete  stafftraining  on  how  to  use  the  software;  and 

•  start  and  finish  all  software  and  systems  testing. 

Show  your  progress  for  tasks  (22)  and  (23)  for  resolving  computer  software  conversion  to  a 
HIPAA  comphant  system  and  training  your  staff.  Indicate  your  projected/actual  development 
start  dates  (24),  projected/actual  initial  internal  software  testing  date  (25)  and  final  testmg 
conviction  date  (26). 


The  model  compliance  plan  Is  now  complete.  You  may  did?  on  "Clear  Plan"  to  delete 
your  entries  and  revise  your  infomation.  or  "Submit  Electronically"  to  electronically 
submit  this  model  compliance  plan;  or  print  It  and  follow  the  Instmctions  for  paper 
submissions  In  the  "How  to  File"  section  of  these  instructions.  * 


\ 
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1 .  Name  of  Covered  Entity    2.  Tax  Identification  Number 


3.  Medicare  Identification 
Niimber(s) 


4.    Type  of  Covered  Entity  (Check  all  that  apply  from  these  drop-down  menus) 

n  Health  Care  Clearinghouse    U  Health  Plan  U  Health  Care  Provider 

Dentist 

DUE  Supplier 

Home  Health  Agency 

Hospice 

Hospital 

Nursing  Home 

Pharmacy 

Physician/Group  Practice 

Other 


Authorized  Person 


6.  Title 


18223 


Appendix    B:  -. 

Department  of  Health  and  Human  Services 

Health  Insurance  Portability  and  Accountability  Act  of  1996 
Electronic  Health  Care  Transactions  and  Code  Sets  Standards  Model  Compliance  Plan 

In  1996,  the  Health  Insurance  Portability  and  Accountability  Act  (HIPAA)  became  law.  It  requires, 
among  other  things,  that  the  Department  of  Health  and  Human  Services  establish  national  standards  for 
clecti-onic  health  care  transactions  and  code  sets.  October  16,  2002  was  the  original  deadline  for  covered  • 
entities  to  comply  with  these  new  national  standards.  However,  in  December  2001,  the  Administrative 
Simplification  Compliance  Act  (ASCA)  extended  tjie  deadline  for  compliance  with  HIPAA  Electronic 
Health  Care  Transactions  and  Code  Sets  standards  (codified  at  45  C.F.R.  Parts  160,  162)  one  year  -  to 
October  16,  2003  -  for  all  covered  entities  other  dian  small  health  plans  (whose  compliance  deadline  is 
already  October  16,  2003).  In  order  to  qualify  for  this  extension,  covered  entities  must  submit  a 
compliance  plan  by  October  15, 2002.  Con^letion  and  timely  submission  of  this  model  compliance  plan 
will  satisfy  this  federal  requirement,  and  assist  us  in  identifying  and  addressing  impedintents  to  your 
timely  and  effective  implemenution  of  the  HIPAA  Electronic  Health  Care  Transactions  and  Code  Sets 
standards.  If  you  are  a  covered  entity  other  than  a  small  health  plan  and  do  not  submit  a  compliance  plan, 
you  must  be  compliant  with  the  HIPAA  Electi-onic  Health  Care  Transactions  and  Code  Sets  standards  by 
October  16, 2002. 

For  general  information  about  HIPAA  and  instructions  on  how  to  complete  this  compliance  plan,  refer  to 
our  website,  www.cms.hhs.gov/hipaa.  You  can  go  to  the  website  and  submit  this  on-line  compliance 
plan  electronically,  and  we  will  provide  an  on-line  confirmation  number  as  acknowledgment  of  your 
extension.  This  on-line  compliance  plan  is  a  OKxlel  only,  and  is  provided  for  your  information.  Covered 
entities  have  the  option  of  submitting  their  own  version  of  a  compliance  plan  that  provides  equivalent 
information.  Refer  to  the  instructions  on  our  website  for  information  on  how  to  file  alternative 
submissions.  For  those  filing  electronically,  your  electronic  confirmation  number  will  be  the  only  notice 
that  you  have  received  an  extension.  No  other  notice  will  be  provided  for  electronic  or  ^spex 
submissions.  If  your  paper  plan  consists  of  the  equivalent  information  required  by  the  sUtute  {covered 
entity  and  contact  information;  reasons  for  filing  for  the  extension;  implementation  budget;  and  the  three 
phases  of  the  implementation  strategy)  your  plan  is  complete  and  you  may  consider  your  extension 
granted. 

For  information  on  defined  terms  used  in  this  document,  refer  to  45  C.F.R?  160. 103-or  162.103. 

Section  A:  Covered  Entity  and  Contact  Infomiation 
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7.  Street 

8.  City 

9.  Telephone  Number 


D 


State 


Zip 


J 


Section  B:  Reason  for  Filing  for  This  Extension 

10  Please  check  the  box  next  to  the  reason(s)  that  you  do  not  expect  to  be  compliant  with  the  HIPAA 
■  Electronic  Health  Care  Transactions  and  Code  Sets  standards  (45  C.F.R.  Parts  160, 162)  by  October 
16,  2002.  Multiple  boxes  may  be  checked. 

□  Need  more  money 

□  Need  more  staff 

□  Need  to  buy  hardware 

□  Need  more  information  about  the  sundards 

□  Waiting  for  vendor(s)  to  provide  software 

□  Need  more  time  to  complete  implementation 

□  Waiting  for  clcaringhouse^illing  service  to  update  my  system 

□  Need  more  time  for  testing 

□  Problems  implementing  code  set  changes 

□  Problems  completing  additional  data  requirements 
Q  Need  additional  clarification  on  standards 
n  Other 


Section  C:  Implementation  Budget 

This  question  relates  to  the  general  financial  impact  of  the  HIPAA  Electronic  Health  Care 
Transactions  and  Code  Sets  standards  (45  C.F.R.  Parts  160,162)  on  your  organization. 

1 1 .  Select  from  the  drop-down  menu  the  range  of  your  estimated  cost  of  compliance  with  the  HIPAA 
Electronic  Health  Care  Transactions  and  Code  Sets  standards  (45  C.F.R.  Parts  160. 162): 


Less  than  SI 0.000 
SIO.OOO- $100,000 
SIOO.OOO-SSOO.OOO 
SSOO,000-SI  million 
Over  SI  million 
Don't  know 


Section  D:  Implementation  Strategy 

This  Implementation  Strategy  section  encompasses  HIPAA  Awareness,  Operational 
Assessment,  and  Development  and  Testing.  For  more  details  on  completing  each  of  these 
subsections,  refer  to  the  model  compliance  plan  instructions  at  www.cms.hhs.gov/hipaa. 
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Implementation  Strategy  Phase  One  -  HIPAA  Awareness 

These  questions  relate  to  your  general  understanding  of  the  HIPAA  Electronic  Health  Care  Transactiwis 
and  Code  Sets  standards  (45  C.F.R.  Parts  160, 162). 

12.  Please  indicate  whether  you  have  con^leted  this  Awareness  phase  of  the  In^lementation  Strategy. 
D  Yes  D  No 

If  yes,  skip  to  (14),  and  then  to  Phase  Two  -  Operational  Assessment.  If  no,  please  answer  both 
(13)  and  (14).  Have  you  determined  a: 


13.  Projected/Actual  Start  Date: 
(select  month/year  from  this 
drop-down  menu) 

14.  Projected/Actual  Con:q)letion  Date: 
(select  month/year  from  this 
drop-down  menu) 


Implementation  Strategy  Phase  Two  -  Operational  Assessment 

These  questions  relate  to  HIPAA  operational  issues  and  your  progress  in  this  area. 

15.  Please  indicate  whether  you  have  completed  this  Op^ational  Assessment  phase  of  the 
Implementation  Strategy. 

D  Yes    DNo 

If  yes,  proceed  to  (20)  and  then  Phase  Three  -  Development  and  Testing.  If  no,  please  answer 
all  the  following  questions.  Have  you: 

1 6.  Reviewed  current  processes  against  HIPAA  Electronic  Health  Care  Transactions  and 
Code  Sets  standards  (45  C.F.R.  Parts  160,  162)  requirements? 

DYes     DNo    D Initiated  But  Not  Conqjleted 

17.  Identified  internal  inplementation  issues  and  developed  a  workplan? 

DYes     DNo    D  Initiated  But  Not  Completed 

18.  Do  you  plan  to  or  might  you  use  a  contractor/vendor  to  help  achieve  compliance? 

DYes     DNo    DUndecided 


19.  Projected/Actual  Start  Date: 
(select  month/year  from  this 
drop-down  menu) 

20.  Projected/Actual  Completion  Date: 
(select  month/year  from  this 

drop-down  menu) 
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Implementation  Strategy  Phase  Three  —  Development  and  Testing 

These  questions  relate  to  HIPAA  development  and  testing  issues.  ASCA  legislation  requires  that  testing 
begin  no  later  than  April  16, 2003.  For  more  details,  refer  to  the  model  comphance  plan  mstructions  at 
www.cms.hhs.gov/hipaa. 

2 1 .  Please  indicate  whether  you  have  completed  this  Development  and  Testing  phase  of  the 

Implementation  Strategy. 

D  Yes  DNo 

If  yes,  proceed  to  (26).  If  no,  please  answer  all  the  following  questions.  Have  you: 

22.  Completed  software  development/installation? 

D  Yes  DNo      Qlnitiated  But  Not  Completed 


23.  Completed  staff  training? 

D   Yes 

24.  Projected/Actual  Development 
Start  Date:  (select  month/year 
from  this  drop-down  menu) 

25.  Projected/ Actual  Initial  Internal 
Software  Testing  Start  Date: 
(select  month/year  from  this 
drop-down  menu) 

26.  Projected/ Actual  Testing  Completion 
Date:  (select  month/year  from  this 
drop-down  menu) 


D  No      D  Initiated  But  Not  Con^)leted 


□    □ 


CLICK  HERE  TO 

suBMrr 

ELECTRONICALLY 


CLICK  HERE  TO  CLEAR 
PLAN 


FOR  PAPER  SUBMISSIONS: 

Please  mail  paper  versions  of  this  model  coii^)liance  plan  to: 

Attention:  Model  Compliance  Plans 
Centers  for  Medicare  &  Medicaid  Services 
P.O.  Box  8040 
Baltimore,  MD  21244-8040 

CMS  will  not  provide  an  acknowledgment  of  receipt  of  paper  submissions  of  this  model 
compliance  plan.  For  proof  of  delivery,  we  suggest  that  you  use  the  U.S.  Postal  Service. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 D-0276] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Suggested  Documentation 
for  Demonstrating  Compliance  With 
the  Channels  of  Trade  Provision  for 
Foods  with  Vinciozoiin  Residues 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Suggested  Docimientation  for 
Demonstrating  Compliance  With  the 
Channels  of  Trade  Provision  for  Foods 
with  Vinciozoiin  Residues"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Dnig  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  23,  2001  (66 
FR  53614),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  imder  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0484.  The 
approval  expires  on  March  31,  2005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  April  5,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-9097  Filed  4-12-02;  8:45  am] 
BLUNG  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Food  Safety  Research;  Availability  of 
Cooperative  Agreements;  Request  for 
Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  in  this  request 
for  applications  (RFA),  is  announcing 
the  availability  of  approximately 
$750,000  in  research  funds  for  fiscal 
year  (FY)  2002.  These  funds  will  be 
used  to  support  collaborative  research 
efforts  between  the  Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN) 
and  scientists  and  to  complement  and 
accelerate  ongoing  research  in  five 
project  areas  in  order  to  reduce  the 
incidence  of  foodbome  illness  and  to 
protect  the  nations's  food  supply,  food 
additives,  and  dietary  supplements. 
DATES:  Submit  applications  by  May  30, 
2002. 

ADDRESSES:  Submit  completed 
applications  to  Maura  Stephanos,  Grants 
Management  Specialist,  Grants 
Management  Staff  (HFA-520),  Division 
of  Contracts  and  Procurement 
Management,  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
2129,  Rockville,  MD  20857,  301-827- 
7183,  FAX  301-827-7106,  e-mail: 
mstephal@oc.fda.gov.  Application 
forms  are  available  either  from  Maura 
Stephanos  (address  above)  or  on  the 
Internet  at  http://grants.nih.gov/grants/ 
funding/phs398/phs398.html.  NOTE: 
Do  not  send  applications  to  the  Center 
for  Scientific  Research  (CSR),  National 
Institutes  of  Health  (NIH). 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  administrative  and 
financial  management  aspects  of  this 
notice:  Maura  Stephanos  {address 
above). 

Regarding  the  programmatic  aspects 
of  this  notice:  John  W.  Newland, 
Microbial  Research  Coordinator,  Office 
of  Science  (HFS-06),  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkv^.,  College  Park,  MD  20740,  301- 
436-1915,  e-mail; 
john.newland@cfsan.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  committed  to  reducing  the 
incidence  of  foodbome  illness  to  the 
greatest  extent  feasible  and  to  protecting 
the  integrity  of  the  nation's  food  supply. 
Research  in  food  safety  seeks  to  reduce 


the  incidence  of  foodbome  illness  by 
improving  our  ability  to  detect  and 
quantitate  foodbome  pathogens,  toxins 
and  chemicals  that  could  jeopardize,  the 
secm-ity  of  the  food  supply,  and  to  find 
new  and  improved  ways  to  control  these 
agents.  CFSAN  supports  multiyear 
cooperative  agreements  intended  to  help 
achieve  these  research  goals  of  reducing 
the  incidence  of  foodbome  illness  and 
ensuring  the  integrity  of  foods,  food 
additives,  and  dietary  supplements. 
This  extramural  program  supports  novel 
collaborative  research  efforts  between 
CFSAN  and  scientists  and  leverages 
expertise  not  foimd  within  CFSAN  to 
complement  and  accelerate  ongoing 
research.  Collaborations  such  as  these 
provide  information  critical  to  food 
safety  guidance  and  policymaking,  and 
stimxilate  fruitful  interactions  between 
FDA  scientists  and  those  within  the 
greater  research  community. 

In  continuation  of  this  effort,  CFSAN 
will  provide  FY  2002  funds  to  be  used 
for  research  to  help  enhance  the 
following  capabilities  of  the  agency:  The 
ability  to  detect  and  control  the 
presence  of  human  pathogens,  food 
allergens,  toxins,  and  other  bioactive 
compounds  that  may  be  present  in  FDA- 
regulated  products;  and  the 
development  of  a  framework  by  which 
the  possible  risk  posed  by  potential  high 
threat  agents  that  might  be  used  to 
adulterate  particular  foods,  food 
additives,  and  dietary  supplements  can 
be  ranked  and  systematically  evaluated. 

FDA  is  announcing  the  availability  of 
research  funds  for  FY  2002  to  support 
research  in  the  following  five  project     • 
categories:  (1)  Development  and 
implementation  of  a  risk-ranking 
framework  to  evaluate  potential  high 
threat  microbiological  agents,  toxins, 
and  chemicals  in  food;  (2)  practical 
application  of  laboratory  based 
biosensor  detection  technology  to  detect - 
and  analyze  microbiological  agents, 
food  allergens,  toxins,  and  other 
bioactive  compounds  in  foods,  food 
additives,  and  dietary  supplements;  (3) 
multi-residue  capillary  gas 
chromatographic/mass  spectrometric 
(GC/MS)  technique  for  the  detection  of 
chemicals  that  may  be  present  as 
contaminants  in  foods,  food  additives, 
and  dietary  supplements;  (4)  evaluation 
of  the  efficacy  of  multiple  heat 
treatments  used  during  the  production 
of  dairy  products  relative  to  the 
inactivation  of  bacterial  spores;  and  (5) 
development  of  a  bioinformatic 
approach,  using  predictive  algorithms 
and  protein  sequence  databases 
(structural  proteomics),  to  identify  the 
potential  allergenicity  of  food  proteins. 
Approximately  $750,000  will  be 
available  in  FY  2002.  Of  this  ainount, 
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$500,000  will  be  available  for  projects  1 
through  4  detailed  in  section  U 
•Research  Goals  and  Objectives"  of  this 
document,  and  $250,000  will  be 
available  for  project  5  also  detailed  in 
section  II  "Research  Goals  and 
Objectives"  of  this  document.  For 
projects  1  through  4,  FDA  anticipates 
making  up  to  three  awards  of  $100,000 
to  $200,000  (direct  plus  indirect  costs) 
per  award  per  year.  Support  of  these 
agreements  may  be  up  to  3  years  in 
duration  with  the  total  budget  amount 
not  to  exceed  $200,000  (direct  plus 
indirect  costs)  per  year  or  a  total  of 
$600,000  for  a  3-year  award. 

For  p<£>ject  5,  FDA  anticipates  making 
one  award  up  to  $250,000  (direct  plus 
indirect  costs)  per  year.  Support  for  this 
project  may  be  up  to  3  years  in  duration 
with  a  total  budget  amount  not  to 
exceed  $250,000  (direct  plus  indirect 
costs)  per  year  or  a  total  of  $750,000  for 
a  3-year  award.  Any  application 
received  that  exceeds  the  amounts 
stated  above  will  not  be  considered 
responsive  and  will  be  returned  to  the 
applicant  without  being  reviewed.  The 
number  of  agreements  funded  will 
depend  on  the  availability  of  Federal 
funds  to  support  the  projects  and  on  the 
quality  of  the  applications  received. 
There  is  no  assurance  that  awards  will 
be  made  in  each  of  the  five  project 
categories.  After  the  first  year, 
additional  years  of  noncompetitive 
support  are  predicated  upon 
performance  and  the  availability  of 
Federal  funds. 

FDA  will  support  the  research  studies 
covered  by  this  notice  under  section  301 
of  the  Public  Health  Service  Act  (42 
U.S.C.  241).  FDA's  research  program  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance,  No.  93.103. 

FDA  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010,"  a  national  effort  to  reduce 
morbidity  and  mortality  and  to  improve 
quality  of  life.  Applicants  may  obtain  a 
hard  copy  of  the  "Healthy  People  2010" 
objectives,  vols.  I  and  II,  conference 
edition  (B0074)  for  $22  per  set.  by 
writing  to  the  Office  of  Disease 
Prevention  and  Health  Promotion 
(ODPHP)  Communication  Support 
Center  (Center).  P.O.  Box  37366. 
Washington.  DC  20013-7366.  Each  of 
the  28  chapters  of  "Healthy  People 
2010"  is  priced  at  $2  per  copy. 
Telephone  orders  can  be  placed  at  the 
Center  by  calling  301^68-5690.  The 
Center  also  sells  the  complete 
conference  edition  in  CD-ROM  format 
{B0071)  for  $5.  This  publication  is  also 
available  on  the  Internet  at  http:// 
health.gov/healthypeople.  Internet 
viewers  should  select  "Publications." 


The  Public  Health  Service  (PHS) 
strongly  encourages  all  award  recipients 
to  provide  a  smoke-free  workplace  and 
to  discourage  the  use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

n.  Research  Goals  and  Objectives 

Proposed  projects  designed  to  fulfill 
the  specific  objectives  of  any  one  of  the 
following  requested  projects  will  be 
considered  for  funding.  Applications 
may  address  only  one  project  and  its 
objectives  per  application.  However, 
applicants  may  submit  more  than  one 
application  for  more  than  one  project.  It 
should  be  emphasized  that  in  all  of  the 
following  projects,  there  is  a  particular 
desire  to  promote  the  development  of 
improved  techniques  for  either  the 
detection,  control,  or  risk  ranking  of 
microbiological  agents,  toxins,  allergens 
and  chemicals  in  food.  Such  agents 
include  but  are  not  limited  to.  Bacillus 
antbracis.  Yersinia  pestis,  Fmncisella 
tularensis,  Clostridium  botulinum. 
Salmonella  Enterica,  pathogenic 
Escherichia  coli,  acetylcholinesterase 
inhibitors,  botulinum  toxins,  abrin, 
tricothecenes,  rodenticides,  amanitine. 
and  other  natural  toxins.  None  of  the 
five  projects  should  involve  human 
research  subjects  that  are  not  exempt 
from  the  Department  of  Health  and 
Human  Services  (DHHS)  regulations  (45 
CFR  part  46)  for  the  protection  of 
human  research  subjects.  The  projects 
and  their  objectives  are  as  follows. 

A.  Project  1 :  Development  and 
Implementation  of  a  Risk-Ranking 
Framework  to  Evaluate  Potential  High 
Threat  Microbiological  Agents,  Toxins, 
and  Chemicals  in  Food 

A  risk-ranking  framework  is  needed  to 
facilitate  the  evaluation  and  ranking  of 
potential  high  threat  microbiological 
agents,  toxins,  and  chemicals  that  can 
be  used  to  contaminate  food.  The 
framework  will  include  a  model  for 
quantitatively  or  semiquantitatively 
comparing  and  determining  the 
potential  threats  of  these  agents  and  the 
ability  to  evaluate  intervention  or 
control  points  for  food  industry, 
manufactiuers/processing,  warehouses, 
transport,  retail,  etc.,  to  protect  the  food 
supply.  Implementation  of  the 
framework  would  include  using  existing 
and  newly  developed  lists  of  agents  and 
systematically  ranking  threats.  Criteria 
used  in  the  framework  for  ranking 
purposes  could  include  but  would  not 
be  limited  to,  compatibility  with  food  as 
a  vehicle,  toxicity  (or  needed  dose), 
accessibility,  and  likelihood  of  effect 
(illness). 


B.  Project  2:  Practical  Application  of 
Laboratory  Based  Biosensor  Detection 
Technology  to  Detect  and  Analyze 
Microbiological  Agents,  Food  Allergens. 
Toxins,  and  Cnher  Bioactive 
Compounds  in  Foods,  Food  Additives, 
and  Dietary  Supplements 

The  objective  of  this  project  is  to 
obtain  customer  ready  technology  that 
combines  immunoassay  capture 
techniques  with  appropriate  detector 
technology,  such  as  an  optical 
transducer  or  a  mass  spectrometer  for 
use  in  the  rapid  detection  and 
identification  of  microbiological  agents 
and  toxins  in  FDA-regulated  products 
(i.e.,  food).  This  will  provide  a  new 
detection  methodology  critical  to  FDA's 
food  surveillance  programs,  which  are 
designed  to  keep  hazardous  substances 
out  of  the  food  supply.  Research  must 
specifically  focus  on  the  detection  of  a 
variety  of  microbial  agents,  toxins,  and 
other  bioactive  compounds  in  a  number 
of  different  food  matrices.  The 
analytical  method  resulting  from  this 
research  will  provide  an  accurate,  fast, 
and  cost-effective  means  of  screening 
food  products. 

C.  Project  3:  Multi-Residue  Capillary 
Gas  Chromatographic /Mass 
Spectrometric  (GC/MS)  Technique  for 
the  Detection  of  Chemicals  That  May  Be 
Present  as  Contaminants  in  Foods,  Food 
Additives  and  Dietary  Supplements 

The  objective  of  this  project  is  the 
development  of  an  analytical  technique, 
based  on  GC/MS,  which  can  be  used  for 
the  identification  of  a  number  of 
chemical  toxins  in  foods.  The  awardee 
will  produce  a  single  validated 
procedure  that  can  be  used  to  screen 
various  foods,  food  additives,  and 
dietary  supplements  for  a  number  of 
chemical  toxins.  The  method  will  be 
capable  of  identifying  a  number  of 
classes  of  chemical  agents  including  but 
not  limited  to  pesticides,  rodenticides, 
and  mycotoxins  in  these  FDA-regulated 
products  (i.e.,  food).  This  research  will 
provide  a  new  analytical  methodology 
critical  to  FDA's  food  surveillance 
programs,  which  are  designed  to 
identify  and  avoid  possible  hazardous 
substances  in  the  food  supply. 

D.  Project  4:  Evaluation  of  the  Efficacy 
of  Multiple  Heat  Treatments  Used 
During  the  Production  of  Dairy  Products 
Relative  to  the  Inactivation  of  Bacterial 
Spores 

Multiple  heat  treatments  are  used 
during  the  manufacture  of  a  variety  of 
dairy  products.  For  example,  in  the 
production  of  most  cheeses  there  are 
two  to  four  heating  steps  (milk 
pasteurization,  cooking  and  primary 
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fermentation,  secondary  fermentation, 
and  extruding).  Pasteurization  may  in 
some  instances  heat-shock  spores  into 
germination.  A  study  is  sought  to 
determine  whether  tiie  effect  of  multiple 
heat  treatments  in  the  production  of 
these  products  is  sufficient  to  destroy 
vegetative  cells  and/or  spores  and 
possible  toxins  that  might  arise  frt)m  the 
presence  of  spores  of  C  botulinum  and 
B.  anthracis. 


E.  Project  5:  Development  of 
Bioinformatic  Approachs,  Using 
Predictive  Algorithms  and  Protein 
Sequence  Databases  (Structural 
Proteomics),  to  Identify  the  Potential 
Allergenicity  of  Food  Proteins 


The  objective  of  this  project  is  to 
identify  Immunoglobulin  E  (IgE)- 
binding  epitopes  or  other  structural 
characteristics  of  known  food  allergens 
to  establish  structure-prediction 
algorithms,  which  will  eventually  allow 
scientists  to  predict  structure  and 
function  frt)m  protein  sequence.  For  this 
project,  the  prediction  of  structxire  and 
function  bt)m  sequence  is  focused  on 
establishing  the  potential  allergenicity 
of  food  proteins  or  to  identify 
previously  unknown  food  allergens.  An 
evaluation  of  the  feasibility  of 
bioinformatic  approaches  to 
characterize  or  rank  the  potential 
allergenicity  of  food  proteins  could  be 
modeled  after  predictive  capabilities  of 
currently  available  methods  or 
databases  for  identification  of  IgG-  or 
Major  Histocompatability  Complex 
(MHC)-  binding  epitopes  or 
pharmaceutical  target  binding  sites. 
This  research  should  lead  to  the 
development  of  rapid  methods  for 
evaluation  of  potential  food  allergens 
(e.g.  in  bioengineered  foods  and 
ingredients)  and  be  directed  toward 
validation  of  these  methods  using 
biological  systems,  such  as  enzyme 
immimoassay  or  other  quantitative 
methods. 

m.  Mechanism  of  Support 

A.  Award  Instrument 

'  Support  for  this  program  will  be  in 
the  form  of  cooperative  agreements. 
These  cooperative  agreements  will  be 
subject  to  all  policies  and  requirements 
that  govern  the  research  grant  programs 
of  the  PHS.  including  the  provisions  of 
42  CFR  part  52  and  45  CFR  parts  74  and 
92.  The  regulations  issued  under 
Executive  Order  12372  do  not  apply  to 
this  program.  NIH's  modular  grant 
program  does  not  apply  to  this  FDA 
program. 


B.  Eligibility 

These  cooperative  agreements  are 
available  to  any  foreign  or  domestic, 
public  or  private  nonprofit  entity 
(including  State  and  local  units  of 
government)  and  any  foreign  or 
domestic,  for-profit  entity.  For-profit 
entities  must  commit  to  excluding  fees 
or  profit  in  their  request  for  support  to 
receive  awards.  Organizations  described 
in  section  501(c)(4)  of  the  Internal 
Revenue  Code  of  1968  that  engage  in 
lobbjring  are  not  eligible  to  receive 
awards. 

C.  Length  of  Support 

The  length  of  support  will  be  for  up 
to  3  years.  Funding  beyond  the  first  year 
will  be  noncompetitive  and  wall  depend 
on:  (1)  Satisfactory  performance  during 
the  preceding  year  and  (2)  availability  of 
Federal  FY  funds. 

IV.  Reporting  Requirements 

Annual  Financial  Status  Reports 
(FSR)  (SF-269)'are  required.  An  original 
FSR  and  two  copies  shall  be  submitted 
to  FDA's  Grants  Management  Officer 
(address  same  as  given  above  for  Grants 
Management  Specialist)  within  90  days 
of  the  budget  expiration  date  of  the 
cooperative  agreement.  Failure  to  file 
the  FSR  on  time  may  be  grounds  for 
suspension  or  termination  of  the 
agreement.  Program  Progress  Reports 
will  be  required  quarterly  and  will  be 
due  30  days  following  each  quarter  of 
the  applicable  budget  period  except  that 
the  fourth  quarterly  report  which  will 
serve  as  the  aimual  report  and  will  be 
due  90  days  after  the  budget  expiration 
date.  For  continuing  agreements,  an 
aimual  Program  Progress  Report  is  also 
required.  Submission  of  the 
noncompeting  continuation  application 
(PHS  2590)  wiU  be  considered  as  the 
annual  Program  Progress  Report.  The 
recipient  will  be  advised  of  the 
suggested  format  for  the  Program 
Progress  Report  at  the  time  an  award  is 
made.  In  addition,  the  principal 
investigator  will  be  required  to  present 
the  progress  of  the  study  at  an  annual 
FDA  extramiu'al  research  review 
workshop  in  Washington,  DC.  Travel 
costs  for  this  requirement  should  be 
specifically  requested  by  the  applicant 
as  part  of  their  application.  A  final  FSR. 
Program  Progress  Report,  and  Invention 
Statement  must  be  submitted  within  90 
days  after  the  expiration  of  the  project 
period,  as  noted  on  the  Notice  of  Grant 
Award. 

Program  monitoring  of  recipients  will 
be  conducted  on  an  ongoing  basis  and 
written  reports  will  be  reviewed  and 
evaluated  at  least  quarterly  by  the 
Project  Officer  and  the  Project  Advisory 


Group.  Project  monitoring  may  also  be 
in  the  form  of  telephone  conversations 
between  the  Project  Officer/Grants 
Management  Specialist  and  the 
Principal  Investigator  and/or  a  site  visit 
with  appropriate  officials  of  the 
recipient  organization.  A  record  of  these 
monitoring  activities  will  be  duly  made 
in  an  official  file  specific  for  each 
cooperative  agreement  and  may  be 
available  to  the  recipient  of  the 
cooperative  agreement  upon  request. 

V.  Delineation  of  Substantive 
Involvement 

Inherent  in  the  cooperative  agreement 
award  is  substantive  involvement  by  the 
awarding  agency.  Accordingly.  FDA 
will  have  a  substantive  involvement  in 
the  programmatic  activities  of  all  the 
projects  funded  under  this  RFA. 
Substantive  involvement  may  include 
but  is  not  limited  to  the  following: 

1.  FDA  will  provide  guidance  and 
direction  with  regard  to  the  scientific 
approach  and  methodology  that  may  be 
used  by  the  investigator. 

2.  FDA  will  participate  with  the 
recipient  in  determining  and  executing 
any:  (a)  Methodological  approaches  to 
be  used,  (b)  procedures  and  techniques 
to  be  performed,  (c)  sampling  plans 
proposed,  (d)  interpretation  of  results, 
and  (e)  microorganisms  and 
commodities  to  be  used. 

3.  FDA  will  collaborate  with  the 
recipient  and  have  final  approval  on  the 
experimental  protocols.  This 
collaboration  may  include  protocol 
design,  data  analysis,  interpretation  of 
findings,  coauthorship  of  publications, 
and  the  development  and  filing  of 
patents. 

VI.  Review  Procedure  and  Criteria 

A.  Review  Method 

All  applications  submitted  in 
response  to  this  RFA  will  first  be 
reviewed  by  grants  management  and 
program  staff  for  responsiveness.  To  be 
responsive,  an  application  must:  (1)  Be 
received  by  the  specified  due  date;  (2) 
be  submitted  in  accordance  with  section 
ra.B  "Eligibility,"  section  VU 
"Submission  Requirements,"  and 
section  VUI.A  "Submission 
Instructions"  all  of  this  document;  (3) 
not  exceed  the  recommended  funding 
amoimt  stated  in  section  I  of  this 
dociunent;  (4)  address  only  one  of  the 
five  project  categories  identified  in  this 
RFA;  (5)  address  specific  requirements 
of  individual  projects  as  stated  in 
section  II  "Research  Goals  and 
Objectives"  of  this  dociunent;  and  (6) 
bear  the  original  signatiues  of  both  the 
Principal  Investigator  and  the 
Institution's/Organization's  Authorized 
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Official.  If  applications  are  found  to  be  ' 
not  respMjnsive  to  this  announcement, 
they  will  be  ret\imed  to  the  applicant 
without  further  consideration. 

Responsive  apphcations  wiU  be 
reviewed  and  evaluated  for  scientific 
and  technical  merit  by  an  ad  hoc  panel 
of  experts  in  the  subject  field  of  the 
specific  application. 

Responsive  applications  will  also  be 
subject  to  a  second  level  of  review  by  a 
National  Advisory  Council  for 
concurrence  with  the  recommendations 
made  by  the  first  level  reviewers.  Final 
funding  decisions  will  be  made  by  the 
Commissioner  of  Food  and  Drugs  or  his 
designee. 

B.  Review  Criteria 

Applicants  must  clearly  state  in  their 
application  for  which  of  the  requested 
projects  they  are  applying.  All 
applications  will  be  evaluated  by 
program  and  grants  management  staff 
for  responsiveness.  Applications  will  be 
reviewed  and  ranked  within  each 
project  category.  There  is  no  assurance 
that  awards  will  be  made  in  each  of  the 
five  project  categories.  If  a  project 
category  is  funded,  funding  will  start 
with  the  highest  ranked  application 
within  that  project  category,  and  any 
additional  awards  within  that  project 
category  will  be  made  based  on  the  next 
highest  ranked  application.  All 
questions  of  a  technical  or  scientific 
nature  should  be  directed  to  the  CFSAN 
program  staff  (See  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document  for  addresses.),  and  all 
questions  of  an  administrative  or 
financial  nature  should  be  directed  to 
Maura  Stephanos  of  the  Grants 
Management  Staff  (address  above). 

All  applications  will  be  reviewed  and 
scored  on  the  following  criteria: 

1 .  Soundness  of  the  scientific 
rationale  for  the  proposed  study  and 
appropriateness  of  the  study  design  and 
its  ability  to  address  all  of  the  objectives 
oftheRFA; 

2.  Availability  and  adequacy  of 
laboratory  fedlities,  equipment,  and 
support  services,  e.g..  bio-statistics 
computational  support,  databases,  etc.; 

3.  Research  experience,  training,  and 
competence  of  the  principal  investigator 
and  support  staff;  and 

4.  Whether  the  proposed  study  is 
within  the  budget  guidelines  and 
proposed  costs  have  been  adequately 
justified  and  fully  documented. 

Vn.  Sulmissioii  Requirements 

The  original  and  two  copies  of  the 
completed  Grant  Application  Form  PHS 
398  (Rev.  4/98  or  Rev.  5/01)  or  the 
origijaal  and  two  copies  of  PHS  5161-1 
(Rev.  7/00)  for  State  and  local 


governments,  with  copies  of  the 
appendices  for  each  of  the  copies, 
should  be  delivered  to  Maura  Stephanos 
(address  above).  State  and  local 
governments  may  choose  to  use  the  PHS 
398  application  form  in  lieu  of  PHS 
5161-1.  The  application  receipt  date  is 
May  30,  2002.  No  supplemental  or 
addendum  material  will  be  accepted 
after  the  receipt  date.  The  outside  of  the 
mailing  package  and  item  2  of  the 
application  face  page  should  be  labeled: 
"Response  to  RFA  FDA  CFSAN-02-1, 
(insert  Project  #1,  2,  3,  4,  or  5  )." 

Vm.  Method  of  Application 


A.  Submission  Instructions 

Applications  will  be  accepted  during 
normal  business  hours,  from  8  a.m.'to 
4:30  p.m.,  Monday  through  Friday,  on 
or  before  the  established  receipt  date. 
Applications  will  be  considered 
received  on  time  if  sent  or  mailed  on  or 
before  the  receipt  date  as  evidenced  by 
a  legible  U.S.  Postal  Service  dated 
postmark  or  a  legible  date  receipt  from 
a  commercial  carrier,  unless  they  arrive 
too  late  for  orderly  processing.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  not  received  on  time  will 
not  be  considered  for  review  and  will  be 
retiuned  to  the  applicant.  (Applicants 
should  note  that  the  U.S.  Postal  Service 
does  not  imiformly  provide  dated 
postmarks.  Before  relying  on  this 
method,  applicants  should  check  with 
their  local  post  office.)  Do  not  send 
applications  to  the  Center  for  Scientific 
Research  (CSR),  NIH.  Any  apphcation 
that  is  sent  to  NIH,  and  is  then 
forwarded  to  FDA  and  not  received  in 
time  for  orderly  processing  will  be 
deemed  not  responsive  and  rettimed  to 
the  applicant.  Applications  must  be 
submitted  via  mail  or  hand  delivery  as 
stated  above.  FDA  is  unable  to  receive 
applications  electronically.  Applicants 
are  advised  that  FDA  does  not  adhere  to 
the  page  limitations  or  the  type  size  and 
line  spacing  requirements  imposed  by 
NIH  on  its  applications. 

B.  Fonnat  for  Application 

Submission  of  the  application  must  be 
on  Grant  Application  Form  PHS  398 
(Rev.  4/98  or  Rev.  5/01)  or  PHS  5161- 
1  (Rev.  7/00).  All  "General  Instructions" 
and  "Specific  Instructions"  in  the 
application  kit  should  be  followed  with 
the  exception  of  the  receipt  dates  and 
the  mailing  label  address. 

The  hce  page  of  the  application 
shoxild  reflect  the  request  for 
applications  number,  RFA-FDA- 
CFSAN-02-1,  (insert  Project  #1.  2,  3. 4. 
or  5). 


Data  included  in  the  application,  if 
restricted  v«th  the  legend  specified 
below,  may  be  entitled  to  confidential 
treatment  as  trade  secret  or  confidential 
commercial  information  within  the 
meaning  of  the  Freedom  of  Information 
Act  (FOIA)  (5  U.S.C.  552(b)(4))  and 
FDA's  implementing  regulations  (21 
CFR  20.61). 

Information  collection  requirements 
requested  on  Form  PHS  398  and  the 
instructions  have  been  submitted  by 
PHS  to  the  Office  of  Management  and 
Budget  (OMB)  and  were  approved  and 
assigned  OMB  control  number  0925- 
0001 .  The  requirements  requested  on 
Form  PHS  5161-1  were  approved  and 
assigned  OMB  control  nimiber  0348- 
0043. 

C.  Legend 

Unless  disclosure  is  required  by  FOIA 
as  amended  (5  U.S.C.  552)  as 
determined  by  the  freedom  of 
information  officials  of  DHHS  or  by  a 
court,  data  contained  in  the  portions  of 
this  application  that  have  been 
specifically  identified  by  page  number, 
paragraph,  etc.,  by  the  applicant  as 
containing  restricted  information  shall 
not  be  used  or  disclosed  except  for 
evaluation  purposes. 

Dated:  March  29.  2002. 
Margaret  M.  Dotzel. 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-9098  Filed  4-12-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocliatNo.02N-0115] 

Risk  Management  Of  Prescription 
Drugs;  PubHc  Hearing 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  hearing;  request 

for  comments. 

SUMMARY:  The  Center  for  Drug 
Evaluation  and  Research  (CDER)  of  the 
Food  and  Drug  Administration  (FDA)  is 
announcing  a  public  hearing  on  the 
agency's  approach  to  risk  management 
of  prescription  drugs.  In  May  1999,  FDA 
published  "Managing  the  Risks  From 
Medical  Product  Use,"  which  laid  a 
framework  for  the  agency's  efforts  to 
reduce  the  risks  involved  with  medical 
product  use.  The  public  hearing 
announced  in  this  notice  is  part  of  the 
agency's  ongoing  efforts  to  improve 
CDER's  risk  commimication  and  to 
develop  new  and  effective  risk 
management  tools.  The  purpose  of  the 
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hearing  is  to  obtain  public  input  on 
improving  risk  management  of 
prescription  drugs;  identity  stakeholders 
for  further  collaboration  on 
development  and  implementation  of 
risk  management  tools;  obtain  greater 
understanding  of  the  strengths  and 
weaknesses  of  existing  risk  management 
tools,  which  should  help  guide 
improvements  or  creation  of  new  tools; 
and  obtain  input  on  strategies  to  assess 
the  effectiveness  of  tools  used  for  risk 
management  of  prescription  drugs. 
DATES:  The  public  hearing  will  be  held 
on  Wednesday,  May  22,  2002,  from  8 
a.m.  to  4:30  p.m.  Submit  written  or 
electronic  notices  of  participation  and 
comments  for  consideration  at  the 
hearing  by  April  23,  2002.  Written  or 
electronic  comments  will  be  accepted 
after  the  hearing  until  Jime  21.  2002. 
ADDRESSES:  The  public  hearing  wrill  be 
held  at  the  National  Transportation 
Safety  Board  Boardroom  and  Conference 
Center,  429  L'Enfant  Plaza,  SW., 
Washington,  DC  20594  (Phone:  202- 
314-6421;  Metro:  L'Enfant  Plaza  Station 
on  the  green,  yellow,  blue,  and  orange 
lines).  Submit  written  or  electronic 
notices  of  participation  and  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  Rm. 
1061,  Rockville,  MD  20852;  email: 
FDADockets@oc.fda.gov,  or  on  the 
Internet  at  http:// 

www.accessdata.fda.gov/scripts/oc/ 
dockets/meetings/meetingdocket.cfm. 
Transcripts  of  the  hearing  will  be 
available  for  review  at  the  Dockets 
Management  Branch  (address  above) 
and  on  the  Internet  at  http:// 
www.fda.gov/ohrms/dockets. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Bechtel,  Center  for  Drug 
Evaluation  and  Research  (HFD-006), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
30 1  -5  94-5  4  5  8 ,  bech  telc@cder.fda  .gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

j  FDA  approves  medical  products  when 
the  agency  determines  that  the  benefits 
of  using  a  product  outweigh  the  risks  for 
the  intended  population  and  use.  The 
product  must  be  labeled  with  adequate 
information  on  its  risks  and  benefits. 
The  labeling  must  also  provide 
sufficient  information  to  ensure  the 
product  is  safely  used  to  produce  the 
stated  effect.  Labeling  is  given 
considerable  emphasis  because  it  is  the 
primary  tool  the  agency  uses  to 
conunimicate  risk  and  benefit  to  the 
public.  Once  the  medical  product  is 
marketed,  however,  ensuring  safety 
becomes  a  complicated  responsibility 


shared  by  many  parties,  including 
health  care  providers,  manufacturers, 
patients,  and  others.  New  information 
on  safety  that  needs  dissemination  often 
arises  postmarketing.  Occasionally,  a 
product's  safety  and  efficacy  profile 
changes,  resulting  in  the  need  for  safety 
intervention  beyond  labeling  [e.g.,  to 
protect  the  public  or  a  population 
subgroup  from  increased  risks).  When 
such  situations  arise,  effective  risk 
management  tools  are  needed.  ; 

Many  critics  have  expressed  concern 
that  the  current  risk  management  system 
for  drugs  is  inadequate.  The  number  of 
drugs  available  on  the  market  is 
increasing  along  with  their  complexity. 
The  potential  for  interactions  among 
various  treatments  is  also  growing  and 
is  beyond  the  ability  of  many  busy 
physicians  to  track.  In  addition,  changes 
in  the  health  care  delivery  system, 
advertising,  third-party  payer  programs, 
and  other  forces  are  challenging  the 
current  risk  management  system.  Recent 
studies  of  the  effectiveness  of  FDA's 
traditional  risk  communication  tools 
(i.e.,  the  "dear  health  care  practitioner 
letter"  and  the  black  box  warning  in 
product  labeling)  have  demonstrated 
that  these  tools  have  limited  effect  in 
changing  the  behavior  of  health  care 
providers  with  regard  to  prescribing  and 
monitoring  patients'  health  (Refs.  1,2, 
and  3). 

n.  Scope  of  the  Hearing     .  -^ 

FDA  is  interested  in  obtaining  public 
comment  on  the  following  issues: 

A.  Risk  Communication 

•  What  improvements  are  needed  to 
enhance  communication  about  safety 
issues  for  drugs? 

•  What  improvements  are  needed  to 
communicate  information  about  the 
efficacy  of  drugs? 

•  What  are  the  strengths  and 
weaknesses  of  the  agency's  current  risk 
labeling  approach? 

•  How  can  communication  with 
health  care  practitioners  become  more 
effective  (e.g.,  improve  the  "dear  health 
care  practitioner  letter"  and  other 
current  communication  strategies)? 

•  What  other  steps  should  FDA  be 
taking  to  communicate  risks  and 
benefits? 

B.  Tools  for  Risk  Management 

•  What  methods  should  FDA  be  using 
to  manage  risk? 

•  What  new  tools  can  be  created  to 
better  address  specific  drug  risks? 

•  What  are  the  advantages  and 
disadvantages  of  restricted  marketing  as 
a  risk  management  tool? 


•  What  risk  interventions  can  FDA 
initiate  for  pharmacists,  physicians, 
patients,  and  drug  manufacturers? 

C.  Evaluation  of  Risk  Management    " 
Strategies  and  Interventions 

•  What  risk  management  interventions 
should  be  studied  for  effectiveness? 

•  What  criteria  should  be  used  to 
judge  if  a  risk  management  intervention 
is  effective? 

m.  Notice  of  Hearing  Under  21  CFR 
Partis 

The  Commissioner  of  Food  and  Drugs 
(the  Commissioner)  is  announcing  that 
the  public  hearing  will  be  held  in 
accordance  with  part  15  (21  CFR  part 
15).  The  presiding  officer  will  be  the 
Commissioner  or  his  designee.  The 
presiding  officer  will  be  accompanied 
by  a  panel  of  FDA  employees  v»?Tth 
relevant  expertise. 

Persons  who  wish  to  participate  in  the 
part  15  hearing  must  file  a  written  or 
electronic  notice  of  participation  with 
the  Dockets  Managenient  Branch  (see 
ADDRESSES)  before  April  23,  2002.  To 
ensure  timely  handling,  any  outer 
envelope  should  be  clearly  marked  with 
the  docket  number  listed  at  the  head  of 
this  notice  along  with  the  statement 
"Risk  Management  of  Prescription 
Drugs  Hearing."  Groups  should  submit 
two  written  copies.  The  notice  of 
participation  should  contain  the 
person's  name;  address;  telephone 
number;  affiliation,  if  any;  the  sponsor 
of  the  presentation  [e.g.,  the 
organization  paying  travel  expenses  or 
fees),  if  any;  a  brief  summary  of  the 
presentation;  and  approximate  amoimt 
of  time  requested  for  the  presentation. 
The  agency  requests  that  interested 
persons  and  groups  having  similar 
interests  consolidate  their  comments 
and  present  them  through  a  single 
representative.  After  reviewing  the 
notices  of  participation  and 
accompanying  information,  FDA  will 
schedule  each  appearance  and  notify 
each  participant  by  telephone  of  the 
time  allotted  to  the  person  and  the 
approximate  time  the  person's  oral 
presentation  is  schedided  to  begin,  ff 
time  permits,  FDA  may  allow  interested 
persons  attending  the  hearing  who  did 
not  submit  a  written  or  electronic  notice 
of  participation  in  advance  to  make  an 
oral  presentation  at  the  conclusion  of 
the  hearing.  The  hearing  schedule  will 
be  available  at  the  hearing.  After  the 
hearing,  the  hearing  schedule  will-be 
placed  on  file  in  the  Dockets 
Management  Branch  under  the  docket 
number  listed  at  the  head  of  this  notice. 

Under  §  15.30(f).  the  hearing  is 
informal,  and  the  rules  of  evidence  do 
not  apply.  No  participant  may  interrupt 
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the  presentation  of  another  participant. 
Only  the  presiding  officer  and  panel 
members  may  question  any  person 
during  or  at  the  conclusion  of  each 
presentation. 

Public  hearings  under  part  15  are 
subject  to  FDA's  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings  (part 
10.  subpart  C  (21  CFR  part  10.  subpart 
O).  Under  §  10.205.  representatives  of 
the  electronic  media  may  be  permitted, 
subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants.  The  hearing  will  be 
transcribed  as  stipulated  in  §  15.30(b). 
The  transcript  of  the  hearing  will  be 
available  on  the  Internet  at  http:// 
www.fda.gov/ohrms/dockets,  and  orders 
for  copies  of  the  transcript  can  be  placed 
at  the  meeting  or  through  the  Dockets 
Management  Branch  (see  ADDRESSES). 

Any  handicapped  persons  requiring 
special  accommodations  to  attend  the 
hearing  should  direct  those  needs  to  the 
contact  person  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

To  the  extent  that  the  conditions  for 
the  hearing,  as  described  in  this  notice, 
conflict  with  any  provisions  set  out  in 
part  15.  this  notice  acts  as  a  waiver  of 
those  provisions  as  specified  in 
§  15.30(h). 

IV.  Request  for  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  notices  of 
participation  and  comments  for 
consideration  at  the  hearing  by  April  23. 
2002.  To  permit  time  for  all  interested 
persons  to  submit  data,  information,  or 
views  on  this  subject,  the  administrative 
record  of  the  hearing  will  remain  open 
following  the  hearing  until  June  21. 
2002.  Persons  who  wish  to  provide 
additional  materials  for  consideration 
should  file  these  materials  with  the 
Dockets  Management  Branch  [see 
ADDRESSES)  by  June  21,  2002.  Two 
copies  of  any  written  comments  are  to 
be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number  at 
the  heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


1.  Jones,  J.  K..  D.  Fife,  S.  Curkendall  et  al., 
"Coprescribing  and  Ck)dispensing  of 
Cisapride  and  Contraindicated  Drugs." 
Journal  of  the  American  Medical  Association, 
286:1607-1609,  2001. 

2.  Graham,  D.  J.,  C.  R.  Drinkhard,  D.  Shatin 
et  al.,  "Liver  Enzyme  Monitoring  in  Patients 
Treated  With  Troglitazone,"  Journal  of  the 
American  Medical  Association.  286:831-833, 
2001. 

3.  Smalley,  W.,  D.  Shatin.  D.  K.  Wysowski 
et  al.,  "Contraindicated  Use  of  Cisapride: 
Impact  of  Food  and  Drug  Administration 
Regulatory  Action,"  Journal  of  the  American 
Medical  Association,  284:  3036-3039,  2002. 

Dated:  April  8,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-9096  Filed  4-12-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Govamnwnt-Ownsd  Inventions: 
Availabiiity  for  Licensing 

agency:  National  Institutes  of  Health. 
Public  Health  Service,  HHS. 
ACnON:  Notice. 


SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  Suite  325.  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Methods  for  Using  Modulators  of 
Extracellular  Adenosine  or  an 
Adenosine  Receptor  to  Enhance 
Immune  Response  and  Inflammation 

Michail  V.  Sitkovsky.  Akio  Ohta 

(NL^OD). 
DHHS  Reference  No.  E-051-02/1  filed 

19  Dec  2001. 
Licensing  Contact:  Cristina 

Thalhammer-Reyero;  301/496-7736 

ext.  263;  e-mail: 

thalhamc@od.nih  .gov. 


Local  inflammation  processes  are 
crucially  important  in  the  host  defense 
against  pathogens  and  for  successful 
immunization  because  pro- 
inflammatory cytokines  are  necessary 
for  initiation  and  propagation  of  an 
immune  response.  However,  normal 
inflammatory  responses  are  eventually 
terminated  by  physiological  termination 
mechanisms,  thereby  limiting  the 
strength  and  duration  of  immime 
responses,  especially  to  weak  antigens. 
The  inventors  have  shown  that 
adenosine  receptors  play  a  critical  and 
non-redundant  role  in  down-regulation 
of  inflammation  in  vivo  by  acting  as  the 
physiological  termination  mechanism 
that  can  limit  the  immune  response.  The 
adenosine  A2a  and  A3a  receptors  have 
been  identified  as  playing  a  critical  role 
in  down-regulation  «f  the  immune 
response  during  inflammation. 

This  invention  claims  methods  for 
inhibiting  signaling  through  the 
adenosine  receptor  to  prolong  and 
intensify  the  immune  response.  The 
method  involves  administering  either  an 
adenosine-degrading  drug  or  an 
adenosine  receptor  agonist.  Also 
claimed  in  the  invention  is  use  of 
adenosine  receptor  agonists  or 
adenosine-degrading  drugs  as  vaccine 
adjuvants  and  methods  for 
accomplishing  targeted  tissue  damage 
such  as  for  tumor  destruction.  This 
invention  is  further  described  in  Ohta  A 
et  al..  "Role  of  G-protein-coupled 
adenosine  receptors  in  downregulation 
of  inflammation  and  protection  from 
tissue  damage."  Nature  2001  Dec  20- 
27;414(6866):916-20. 

Novel  Spore  Wall  Proteins  and  Genes 
From  Microsporidia 

J.  Russell  Hayman.  John  T.  Conrad. 

Theodore  Nash  (NIAID). 
DHHS  Reference  No.  E-125-Ol/O  filed 

04  Dec  2001. 
Licensing  Contact:  Peter  Soukas;  301/ 

496-7056  ext.  268;  e-mail: 

soukasp@od.nih.gov. 

Microsporidia  are  obligate 
intracellular  organisms  that  infect  a 
wide  variety  of  animals  ranging  from 
insects  and  fish  to  mammals,  including 
humans.  Of  over  1000  microsporidial 
species  identified,  at  least  thirteen  are 
kiiov\m  to  infect  humans.  The  species 
most  commonly  identified  in  humans 
are  members  of  the  families 
Encephalitozoonidae  and 
Enterocytozoonidae.  In  humans, 
microsporidiosis  is  most  often  found  in 
HIV/ AIDS  patients  and  commonly 
results  in  severe  diarrhea  and  wasting. 
However,  microsporidiosis  also  occurs 
in  immunocompetent  individuals  and 
common  iarm  animals.  The  disease  is 
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transmitted  via  enviroimientally 
resistant  spores. 

This  invention  claims  two  spore  wall 
constituents  (SWPl  and  SWP2)  from  the 
microsporidian  Encephalitozoon 
intestinalis  and  the  genes  from  which 
these  two  proteins  are  derived.  Fiirther 
claimed  are  methods  of  diagnosing  and 
treating  microsporidiosis  in  a  subject. 
Also  claimed  are  methods  for  producing 
an  immunoprotective  response  in  a 
subject.  SWPl  is  expressed  on  the 
surfaces  of  developing  sporonts  and 
SWP2  is  expressed  on  the  surfaces  of 
fully  formed  sporonts.  Therefore,  they 
should  be  exposed  to  the  host  cell 
environment.  Based  on  this  theory, 
antibody  responses  to  SWPl  and  SWP2 
were  addressed  in  an  in  vivo  mouse 
model.  Immunoprecipitation  and 
Western  blot  analyses  indicated  that 
SWPl  and  SWP2  are  immimogenic  in 
mouse  infections. 

This  invention  is  further  described  in 
Hajnnan  et  al..  "Developmental     • 
expression  of  two  spore  wall  proteins 
during  maturation  of  the  microsporidian 
Encephalitozoon  intestinalis,"  Infect. 
Immun.  2001  Nov;69(ll):7057-66. 

Activated  Dual  Specificity  Lymphocytes 
and  Their  Methods  of  Use 

P.  Hwu,  M.H.  Kershaw,  and  S.A. 

Rosenberg  (NCI), 
U.S.  Utility  Patent  Application  09/ 

803,578  filed  09  Mar  2001. 
Licensing  Contact:  Jonathan  Dixon;  301/ 

496-7735  ext.  270;  e-mail: 

dixonj@od.nih.gov. 

While  T-cell  therapies  can  work  in 
some  patients,  the  use  of  these  cells  to 
treat  cancer  and  viral  diseases  is  often 
limited  by  the  poor  survival  and 
proliferation  of  these  cells  in  vivo. 
Cancer  clinical  trials  have  demonstrated 
that  the  transferred  l5m[iphocytes  can 
recognize  txmiors  in  vitro,  but  human 
subjects  often  do  not  respond  to 
infusion.  Gene  marking  studies  have 
demonstrated  that  the  transferred  cells 
often  survive  for  only  short  periods  of 
time  in  vivo,  thus  limiting  their 
effectiveness. 

The  current  invention  relates  to  a 
method  that  using  genetic  modification 
to  generate  leukocytes  with  multiple 
specificities.  To  improve  proliferation 
and  activation  of  the  transduced  T  cells, 
cell  transfer  is  combined  with 
stimidation  using  a  second  antigen. 
Tlius  T  cells  are  stimulated  through 
their  native  T  cell  receptor,  using  a 
powerful  immunogen,  which  facilitates 
expansion  and  activation.  In 
experiments,  mice  receiving  alloantigen 
stimulated  cells  rejected  tumors  while 
mice  receiving  the  imstimulated  cells 
did  not  reject  the  tumor  cells. 


This  technology  represents  a  potential 
therapy  for  a  wide  variety  of 
malignancies,  and  because  of  the  genetic 
modification  used,  this  therapy  will  be 
applicable  to  patients  of  any  MHC  type. 

Efifect  of  COMT  Genotype  on  Frontal 
Lobe  Function 

Daniel  R.  Weinberger  (NIMH).  Michael 

F.  Egan  (NIMH).  Terry  E.  Goldberg 

(NIMH).  David  Goldman  (NL\AA). 

Joseph  H.  Callicott  (NIMH). 
DHHS  Reference  No.  E-174-O0/0  filed 

11  May  2001. 
Licensing  Contact:  Norbert  Pontzer;  301/ 

496-7736.  ext.  284;  e-mai/;    ' 

np59n@ni7i.gov. 

Abnormalities  of  prefrontal  cortical 
function  are  prominent  features  of 
schizophrenia  and  have  been  associated 
with  genetic  risk,  suggesting  that 
susceptibility  genes  for  schizophrenia 
may  impact  on  the  molecular 
mechanisms  of  prefrontal  function.  A 
potential  susceptibility  mechanism 
involves  regulation  of  prefrontal 
dopamine,  which  modulates  the 
response  of  prefrontal  neurons  diuing 
working  memory.  The  Catechol-o- 
methyltranferase  (COMT)  gene  contains 
a  G  to  A  mutation  which  causes  a 
substitution  of  methionine  for  valine  at 
codon  158.  The  met  allele  has  a  four 
fold  reduction  in  enzjrme  activity  which 
leads  to  an  increase  in  prefrontal 
cortical  dopamine  levels.  NIH 
investigators  observed  that  the 
functional  polymorphism  in  the  gene 
encoding  COMT  is  associated  with 
variations  in  executive  function  and 
efficiency  of  working  memory  in  normal 
controls  and  schizophrenic  patients. 

The  invention  provides  a  method  of 
detecting  impaired  prefrontal  cognitive 
function  in  a  subject  individual 
comprising  determining  the  individual's 
COMT  genotype  and  associating  a  high 
activity  val  allele  with  impaired 
prefrontal  cognitive  function  and  a  low 
activity  met  allele  with  enhanced 
prefrontal  cognitive  function.  The 
COMT  genotype  can  be  determined 
using  a  relatively  simple  restriction 
fragment  length  polymorphism  analysis 
after  PCR  amplification  of  the 
polymorphic  region  of  exon  four  since 
the  met  substitution  introduces  a  Nlalll 
restriction  site  into  the  allele.  Clinical 
medical  tests  to  determine  prognosis  in 
schizophrenia  and  other  conditions 
associated  with  the  polymorphism 
would  thus  be  possible.  The  invention 
also  provides  for  treating  patients  with 
COMT  inhibitors  after  tests  that  predict 
the  response  of  a  patient  with 
schizophrenia,  other  neurological 
disorders  or  aging  related  declines  in 
cognition  to  admhiistration  of  a  COMT 
inhibitor. 


Identification  of  a  Transforming 
Fragment  of  Herpes  Simplex  Type  2 
and  Detection  thereof  in  Clinical 
Specimen 

Joseph  A.  DiPaolo  (NCI),  Allegria 

Dessous-Elbaz,  Francois  Coutlee. 
U.S.  Provisional  Application  SN  60/ 
020.957  filed  01  Jul  1996;  PCT 
Application  No.  PCT/CA97/00470 
filed  30  Jun  1997;  U.S.  Patent 
Application  SN  09/202.918  filed  23 
Dec  1998;  Canadian  Patent 
Application  SN  2.259.657  filed  23  Dec 
1998. 
Licensing  Contact:  Uri  Reichman;  301/ 
496-7736  ext.  240;  e-mail: 
reichma  u@od.nih  .gov. 
The  present  invention  relates  to  novel 
diagnostic  and  therapeutic  methods  for 
Herpes  Simplex  Virus  type  2  (HSV-2). 
HSV-2  infects  approximately  one  fifth 
of  adults  in  the  United  States  and  is  the 
most  common  cause  of  genital 
ulceration.  The  invention  relates  to  the 
detection  of  HSV-2  based  on  a 
transforming  nucleic  acid  sequence  and 
its  protein  product.  This  DNA  sequence 
harbors  the  potential  to  induce  the 
tumorigenic  transformation  of  normal 
cells  in  in  vitro  and  in  vivo  assays  and 
thus  will  be  useful  as  a  means  of 
prognostic  evaluation  in  predicting  the 
development  of  genital  or  cervical 
cancer.  Current  HSV-2  diagnostic  tests 
relying  on  tedious  viral  cultiu^  and/or 
immunoassays  do  not  have  the 
sensitivity  and  the  specificity  essential 
for  diagnosis.  Using  PCR,  the  curreirf 
invention  will  provide  a  superior 
method  for  viral  detection  and 
subt)rping.  In  addition  the  in  vivo 
administration  of  the  antisense  primers 
corresponding  to  the  transforming  DNA 
sequence  and  the  use  of  antibodies 
against  the  protein  product  can  be 
powerful  therapeutic  treatments  against 
HSV-2. 

Mitochondrial  Topoisomerase  I 

Yves  Pommier  and  Hong-Liang  Zhang 

(NCI). 
DHHS  Reference  No.  E-099-01/0  filed 

16  Feb  2001, 
Licensing  Contact:  Matthew  Kiser;  301/ 

496-7056  ext.  223;  e-mail: 

kiserm@od.nih.gov. 

This  invention  describes  a  gen^  that 
codes  for  a  human  topoisomerase  that 
exclusively  acts  on  mitochondrial  DNA, 
and  is  the  first  described  mitochondrial 
topoisomerase.  Since  a  number  of 
diseases  are  caused  by  mitochondrial 
malfunction,  this  gene  could  form  the 
basis  of  a  number  of  different  therapies. 
For  instance,  mitochondrial 
malfunctions  could  lead  to  disturbances 
in  energy  metabolism  and  programmed 
cell  death  (apoptosis).  This 
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mitochondrial  gene  product  could  thus 
lead  to  new  diagnoses  and  therapies 
centered  on  apoptosis,  which  is  a 
critical  event  in  cancer  and  autoimmune 

disorders. 

In  addition  to  the  gene  sequence,  the 
patent  application  covers  the  encoded 
protein,  protein  fragments,  monoclonal 
and  polyclonal  antibodies,  and  methods 
to  alter  the  level  of  this  gene's 
expression.  Also  included  in  the  claims 
are  methods  to  identify  activators  or 
inhibitors  of  the  topoisomerase  enzyme. 
NIH  invites  commercial  partners  to 
apply  for  either  an  exclusive  or  non- 
exclusive license  to  this  technology.  We 
also  invite  companies  who  may  be 
interested  in  commercializing  the 
topoisomerase  or  the  antibodies  for 
research  reagent  use. 

This  abstract  replaces  one  published 
in  the  Federal  Register  on  January  28, 
2002  (67  FR  3905). 

Dated:  April  3.  2002. 
Jack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
[FR  Doc.  02-9094  Filed  4-12-02;  8:45  am) 

BILUNG  CODE  4140-01-P 


6001  Executive  Blvd..  Room  6138,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-6471, 
kozakin@inail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
hinding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants:  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  April  5,  2002. 
Anna  Snouffier, 

Deputy  Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-9090  Filed  4-12-02;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Healtti; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

"^  The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  8.  2002. 
'     Time:  3:30  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Michael  J.  Kozak,  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 


93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health  HHS)  t 

Dated:  April  8,  2002. 
Anna  Snoufifer, 

Deputy  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-9091  Filed  4-12-02;  8:45  am] 

BILLING  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  11.  2002. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Robert  T.  Su,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4134. 
MSC  7802,  Bethesda,  MD  20892.  (301)  435- 
1195. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research,  93.333, 
93.337,  93.393-93.396.  93.837-93.844. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclush^e 
License:  Glycoprotein  Hormone 
Superagonists 

AGENCY:  National  histitutes  of  Health,  = 
Public  Health  Service.  HHS. 
action:  Notice. 


SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l){i).  that  the  National 
Institutes  of  Health  (NIH),  Department      . 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
invention  embodied  in  U.S.  Patent 
Application  Serial  No.  09/185,408  filed 
May  6, 1996,  and  U.S.  Patent 
Application  Serial  No.  10/057,113  filed 
January  24,  2002,  entitled  "Glycoprotein 
Hormone  Superagonists,"  to  Trophogen, 
having  a  place  of  business  in  the  state 
of  Maryland.  The  field  of  use  may  be 
limited  to  the  treatment  of  hvunan 
infertility.  Graves  Disease,  thyroid 
cancer,  and  contraceptives.  The  United 
States  of  America  is  the  assignee  of  the 
patent  rights  in  this  invention.  This 
aimouncement  replaces  three  previous 
notices  to  grant  an  exclusive  license  to 
this  technology:  July  19. 1999  (64  FR 
38685).  February  7.  2000  (65  FR  5878- 
5879).  and  May  15,  2001  (66  FR  26871). 
DATES:  Only  v^rritten  conunents  and/or 
application  for  a  license,  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  June 
14.  2002.  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Marlene  Shinn.  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health.  6011  Executive  Boulevard, 
Suite  325.  Rockville,  MD  20852-3821; 
Telephone:  (301)  496-7056.  ext.  285; 
Facsimile:  (301)  402-0220;  E-mail: 
MS482M@NIH.GOV. 

SUPPLEMENTARY  INFORMATION:  This 
invention  relates  generally  to  modified 
glycoprotein  hormones  and  specifically 
to  modifications  to  a  human 
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glycoprotein,  which  create  superagonist 
activity.  Glycoprotein  hormones 
comprise  a  family  of  hormones,  which 
are  structurally  related  heterodimers 
consisting  of  a  species  common  a  sub- 
unit  and  a  distinct  P  sub-unit  that 
confers  the  biological  activity  for  each 
hormone.  However,  this  invention  is  not 
limited  to  specific  hormones,  specific 
subjects  such  as  humans  as  well  as  non- 
humans  mammals,  specific  amino  acids, 
specffic  clinical  conditions,  specific 
analogs,  or  specific  methods. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argiiment  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act. 
5  U.S.C.  552. 

Dated:  April  3,  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[FR  Doc.  02-9093  Filed  4-12-02;  8:45  am) 
BIUJNG  COOE  4140-01-^ 


departiiTent  of  health  and 
human  services 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submisskm  for  OMB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 


(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Methamphetamine  Abuse 
Treatment — Special  Studies  (MAT- 
SS) — New — The  Methamphetamine 
Abuse  Treatment — Special  Studies 
(MAT-SS)  project  is  a  family  of 
coordinated  studies  funded  by 
SAMHSA's  Center  for  Substance  Abuse 
Treatment  (CSAT)  that  will  serve  as  a 
follow-up  to  the  CSAT 
Methamphetamine  Treatment  Project 
(MTP).  The  MTP  was  conducted  to 
compare  the  outcomes  of  the  Matrix 
Model  of  methamphetamine  treatment 
with  Treatment-as-Usual  in  and  across 
multiple  treatment  sites,  and  to  assess 
the  feasibility  and  outcomes  generated 
by  a  technology  transfer  of  the  Matrix 
Model.  Participants  included  150 
methamphetamine  dependent  clients 
recruited  at  each  treatment  site  who 
were  randomly  assigned  to  one  of  the 
treatment  conditions.  Participants, 
diverse  in  demographic  characteristics, 
and  in  individual  and  environmental 
circumstances,  were  evaluated  at 
admission,  weekly  during  treatment,  at 
discharge,  and  at  6  and  12  months  after 
treatment  admission.  Participating 
treatment  sites  include  eight  programs 
in  seven  geographical  areas:  Billings, 
Montana;  Honolulu,  Hawaii;  and 
Concord,  Costa  Mesa,  San  Diego, 
Hajrward,  and  San  Mateo,  California. 

The  &mily  of  studies  included  in  the 
MAT-SS  project  will  address  diverse 
issues  associated  with  the  phenomena 
of  methamphetamine  dependence.  The 
Multi-Year  Methamphetamine 
Treatment  Follow-up  Study  will  assess 
the  long-term  outcome  and  functioning 
of  individuals  who  previously 
participated  in  treatment  for 
methamphetamine  dependence.  The 
study  will  utilize  a  36-month  post- 
intake,  face-to-face,  one-on-one 
structured  interview.  Multiple  measures 


typically  utilized  in  substance  abuse 
research  with  established  psychometric 
properties  will  be  employed  to  assess 
the  longitudinal  course  of 
methamphetamine  dependence  and  its  , 
consequences.  Follow-up  participants 
will  also  be  interviewed  to  collect 
medical,  neurological,  and  psychiatric 
data; 

The  Adherence  to  Manualized 
Treatment  Protocols  Over  Time  Study 
will  assess  issues  associated  with  the 
adoption  of  the  Matrix  Model  of 
treatment  and/or  Matrix  treatment 
components  after  the  formal  MTP  study 
period  has  ended,  specifically 
addressing  adherence  to  the  manualized 
treatment  protocol.  Interviews  of  both 
staff  and  clients  will  utilize  a  semi- 
structured,  face-to-face  format. 

Finally,  The  Cost  Analysis  of 
Outpatient  Methamphetamine 
Treatment  Study  will  evaluate  the  cost 
effectiveness  of  both  the  Matrix  and 
Treatment-as-Usual  treatment 
conditions  in  each  treatment  site.  Two 
data  collection  methods  will  be  utilized 
to  collect  information  from  both 
administrator  interviews  and  review  of 
administrative  and  financial  records. 

The  conceptual  underpinning  of  the 
MAT-SS  project  is  a  recognition  by 
SAMHSA  and  leading  experts  in  the 
field  that  escalating  methamphetamine 
abuse  nationwide  necessitates  a 
longitudinally  focused  investigation 
addressing  the  process,  nature,  and 
consequences  of  methamphetamine 
dependence.  The  overall  goals  of  the 
MAT-SS  project  are  to  document  the    , 
longitudinal  process  of  addiction  and 
recovery  in  methamphetamine- 
dependent  individuals,  ascertain  the 
feasibility  and  success  of  implementing 
a  manualized  treatment  protocol  in 
community-based  treatment  settings, 
and  eveduate  the  cost  effectiveness  of 
various  treatments  for 
methamphetamine  dependence.  The 
following  table  siunmarizes  the  burden 
for  this  project. 


Follow-up  client  interviews 

Follow-up  interviews/exams '. 

Treatment  adherence  Interviews — Clients 

Treatment  adherence  interviews — Staff  ..... 

Cost  analysis  interviews— Executive  Directors  .... 
Cost  analysis  interviews — Finance  Director/CFO 
Cost  analysis  interviews— Clinical  Director  

Total 

3-year  Annual  Average 


Numt)er  of  re- 
spondents 


1,016 

(1.016) 

253 

64 

8 

8 

8 


1,357 


452 


Responses  per 
respondent 


Hours  per  re- 
sponse 


3.0 
2.0 
1.5 
1.5 
.5 
1.0 
1.5 


Total  burden 
hours 


3,048 

2.032 

759 

192 

8 

16 

24 


6.079 
2.026 
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Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Lauren  Wittenberg.  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  April  9,  2002. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
[FR  Doc.  02-9012  Filed  4-12-02;  8:45  am) 

BILUNQ  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-131 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB; 
Interstate  Land  Sales  Registration  and 
Consumer  Notification 

agency:  Office  of  the  Chief  Information 
Officer.  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  May  15. 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
die  proposal  by  name  and/or  OMB 
approval  number  (2502-0243)  and 
should  be  sent  to:  Joseph  F.  Lackey.  Jr.. 
OMB  Desk  Officer.  Office  of 
Management  and  Budget.  Room  10235, 
New  Executive  Office  Building, 
Washington.  DC  20503;  Fax  number 
202-395-969^4;  E-mail  Joseph  F. 
Lackey Jt®OMB. EOF. GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins.  Reports  Management 
Officer.  QDAM,  Department  of  Housing 
and  Urbaii  Development.  451  Seventh 
Street.  Southwest.  Washington.  DC 
20410;  e-mail  Wayne  Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 


information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
nimiber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  FHA  Fee  Inspector 
Panel  Application  Packages. 

OMB  Approval  Number:  2502-0243. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Interstate  Land  Sales  Full  Disclosure 
Act,  15  U.S.C.  1701,  et  seq.,  requires 
developers  to  register  subdivisions  of 
100  or  more  non-exempt  lots  with  HUD. 
The  development  must  give  each 
prospective  purchaser  a  property  report, 
meeting  HUD's  requirements,  before  the 
purchaser  signs  a  sales  contract  or 
agreement  for  sale  or  lease. 

Respondents:  Business  or  other  for- 
profit  entities. 

Frequency  of  Submission:  On 
Occasion  and  Annually. 


Numt>er  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden 
hours 


Reporting  Burden: 


5,720 


136,435 


0.14 


N-l  9,579 


Total  Estimated  Burden  Hours: 
19.579. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Sections  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35,  as 
amended. 

Dated:  April  5,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-9001  Filed  4-12-02;  8:45  am] 
BILUNO  COOe  4210-72-H 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Pul>lic  Comments  on 
Information  Collection  To  Be 
Sulxnitted  to  ttie  Office  of  Management 
and  Budget  for  Review  Under  tfw 
Paperwork  Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  USGS  Clearance  Officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  60 
days  directly  to  the  USGS  Clearance 
Officer.  U.S.  Geological  Survey,  807 


National  Center,  Reston,  VA  20192.  As 
required  by  OMB  regulations  at  CFR 
1320.8(d)(1).  the  U.S.  Geological  Survey 
solicits  specific  public  comments 
regarding  the  proposed  information 
collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
USGS,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  USGS  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  utility,  quality,  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Nonferrous  Metals  Surveys. 
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Current  OMB  approval  number:  1028- 
0053. 

Abstract:  Respondents  supply  the 
U.S.  Geological  Survey  with  domestic 
production  and  consimiption  data  on 
nonferrous  and  related  metals.  This 
information  will  be  published  as 
monthly,  quarterly,  and  annual  reports 
for  use  by  Government  agencies, 
industry,  and  the  general  public. 

Bureau  form  number:  Various  (32 
forms). 

Frequency:  Monthly,  Quarterly,  and 
Annual. 

Description  of  respondents:  Producers 
and  Consumers  of  nonferrous  and 
related  metals. 

Annual  Responses:  5,897. 

Annual  burden  hours:  4,791. 

Bureau  clearance  officer:  John  E. 
Cordyack,  Jr.,  703-648-7313. 

John  H.  De Young,  Jr., 

Chief  Scientist.  Minerals  Information  Team. 
[FR  Doc.  02-9099  Filed  4-10-02;  8:45  am] 
BILUNG  COOE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs  \ 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 
Ulterior. 

ACTION:  Notice  of  approved  Tribal-State 
Compact. 

summary:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988, 
Pub.  L.  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  gaining  activities 
on  Indian  lands.  The  Assistant 
Secretary — Indian  Affairs,  Department 
of  the  Interior,  through  his  delegated 
authority,  has  approved  the  Tribal-State 
Compact  for  Class  III  Gaming  between 
the  Snoqualmie  Indian  Tribe  and  the 
State  of  Washington,  which  was 
executed  on  February  15.  2002. 

DATES:  This  action  is  effective  April  15. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine.  Director.  Office  of 
Indian  Gaming  Management.  Bureau  of 
Indian  Affairs.  Washington.  DC  20240, 
(202)  219-4066. 

Dated:  April  4,  2002. 
Neai  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  02-9008  Filed  4-12-02;  8:45  am] 

BILUNG  COOE  431(MN-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-030-02-1330-^N] 

Notice  of  Availability  of  Final 
Environmental  impact  Statement  and 
Record  of  Decision  for  3R  Minerals 
Coal  Bed  Canyon  Mine 

AGENCY:  Department  of  the  Interior,  ' 
Bureau  of  Land  Management,  Utah  State 
Office. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  a  Final  Environmental  Impact 
Statement  (FEIS)  and  Record  of  Decision 
(ROD)  for  3R  Minerals  Coal  Bed  Canyon 
Mine  proposal  on  lands  within  Grand 
Staircase-Escalante  National  Monument, 
have  been  prepared  and  are  available  for 
review.  The  FEIS  and  ROD  are  being 
released  concurrently  for  review  as 
allowed  by  40  CFR  Sec.  1506.10(b)(2) 
for  agencies  that  have  a  formally 
established  appeal  process. 

The  FEIS  analyzes  the  anticipated 
impacts  of  3R  Minerals'  proposed  action 
and  three  alternatives  to  the  proposal. 
The  Record  of  Decision  documents  the 
decision  of  the  Utah  State  Director  of 
the  Bureau  of  Land  Management  to 
approve  the  Notice  of  Intent  to  Revise 
Mining  Plan  of  Operations  according  to 
Alternative  B,  the  BLM  Preferred 
Alternative,  as  described  in  the  FEIS 
and  subject  to  the  mitigation,  conditions 
of  approval  and  monitoring  plan 
described  in  the  ROD. 
dates:  The  decision  may  be  appealed  as 
provided  for  in  43  CFR  part  4.  If  an 
appeal  is  taken,  the  notice  of  appeal 
(and  if  also  submitted,  a  petition  for 
stay)  must  be  post  marked  or  received 
at  the  Utah  State  Office  address  shown 
below  within  30  days  of  publication  of 
this  Federal  Register  Notice.  Procedures 
for  filing  an  appeal  or  petition  for  stay 
are  described  in  the  ROD. 
addresses:  Copies  of  the  FEIS  and  ROD 
may  be  obtained  from  the  following 
Bureau  of  Land  Management  Locations: 
Grand  Staircase-Escalante  National 
Monument  Headquarters.  180  West  300 
North.  Kanab,  Utah  84741;  Grand 
Staircase-Escalante  National  Monimient 
Escalante  Field  Station,  755  West  Main. 
Escalante.  Utah;  Utah  State  Office.  324 
South  State  Street,  Suite  301.  Salt  Lake 
City.  Utah.  Copies  may  be  obtained  by 
mail  by  contacting  the  Monument 
Headquarters  at  the  above  address  or 
telephoning  435-644-4300. 

Any  notice  of  appeal  or  petition  for 
stay  must  be  filed  vnth  the  Utah  State 
Director,  Bureau  of  Land  Management, 
P.O.  Box  45155,  Salt  Lake  City,  UT 
84145-0155. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Chapman,  Grand  Staircase-Escalante 
National  Monument  Headquarters,  435— 
644—4309,  or  Kate  Caimon,  Monument 
Manager,  Grand  Staircase-Escalante 
National  Monument  Headquarters,  435- 
644-4330. 

SUPPLEMENTARY  INFORMATION:  Mining 
activity  is  based  on  a  mineral  lease 
issued  by  the  Utah  School  and 
Institutional  Trust  Lands 
Administration  (SITLA)  when  the  site 
was  still  State  land.  Although  the  lease 
was  issued  after  the  Monument  was 
established,  it  occurred  on  State  lands 
which  were  not  affected  by  the 
Presidential  Proclamation.  3R  Minerals 
was  granted  approval  to  mine  by 
appropriate  State  agencies  and  has  been 
conducting  limited  mining  activity  on 
the  site.  Ownership  of  the  land  was 
exchanged  to  the  Federal  Government 
via  the  Utah  Schools  and  Lands 
Exchange  Act  of  1998.  Language  in  that 
act  preserved  3R  Minerals'  existing  right 
to  mine. 

On  June  15, 1999,  the  BLM  received 
3R  Minerals'  Notice  of  Intent  to  Revise 
Mining  Operations.  Under  the  Lease  and 
SITLA  rules,  any  proposed  changes  to 
3R  Minerals'  approved  Plan  of 
Operations  would  be  subject  to  approval 
by  the  BLM.  Such  a  decision  is  a 
Federal  action  to  which  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  applies.  Based  upon  this  review,^ 
an  Environmental  Impact  Statement 
(EIS)  was  prepared  to  assess  potential 
impacts  to  resources. 

The  SITLA  Lease  grants  a  valid  arid 
existing  right  for  use  of  the  surface 
estate  if  the  action  to  be  taken  is 
reasonably  necessary  and  expedient  for 
the  economic  operation  of  the  leasehold 
and  furthers  the  production,  treatment 
and  disposition  of  the  leased 
substances.  The  proposed  modifications 
are  all  standard  industry  practices  and 
are  reasonably  necessary  to  further  the 
production,  treatment  and  disposition  of 
the  leased  substances.  Therefore,  the 
modification  to  the  Notice  of  Intent  to 
Commence  Mining  Operation's  Plan  of 
Operations  is  a  reasonable  exercise  of 
the  rights  granted  by  Article  TV  of  the  • 
Lease  and  is  considered  within  the 
proponent's  valid  existing  rights. 

Environmental  impacts  from  the 
proposed  project  and  alternatives  were 
considered  in  a  Draft  Environmental 
Impact  Statement  (DEIS),  prepared  and 
released  for  public  review  on  October  6, 
2000.  The  DEIS  was  reviewed  by  other 
Federal  Agencies,  State  agencies,  local 
government  entities,  and  private 
organizations  and  individuals.  Based  on 
conunents  received  on  the  DEIS, 
modifications  and  revisions  were  made 
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and  a  Final  Environmental  Impact 
Statement  (FEIS)  was  prepared.  Details 
of  the  project,  issues  identified  during 
the  analysis  process,  alternatives, 
impacts,  mitigation,  and  results  of 
public  participation  are  presented  in  the 
FEIS. 

Dated:  December  12.  2001. 
Robert  A.  Bennett, 
Associate  State  Director. 
(FR  Doc.  02-9047  Filed  4-12-02;  8:45  am] 

BILUNO  COOE  4310-S»-P 


DEPARTMEm-  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-930-4210-05:  N-63388] 

Notice  of  Raalty  Action:  Laaaa/ 
Conveyance  for  Recreation  and  Public 
Purpoaee 

agency:  Bureau  of  Land  Management. 
ACTION:  Recreation  and  public  purpose 
lease/conveyance.  


summary:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  piuposes  imder 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  Qty  of  Las 
Vegas  proposes  to  use  the  land  for  a  fire 
station. 
Mount  Diablo  Meridian.  Nevada 

T.  20  S.,  R.  60  E..  sec  5; 
Lot  14. 
Containing  2.5  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  {43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  imder 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe,  and  will  be  subject  to: 

1.  An  easement  50  feet  in  width  along 
the  East  boundary,  and  30  feet  in  width 
along  the  South  boimdary  in  favor  of  the 
City  of  Las  Vegas  for  roads,  public 
utilities  and  flood  control  purposes. 


2.  Those  rights  for  public  utility 
purposes  which  have  been  granted  to 
Nevada  Power  Company/Sprint  by 
Permit  No.  N-58081,  Clark  County  by 
permit  No.  N-60727  &  N-61169,  and  the 
City  of  Las  Vegas  by  permit  No.  N- 
62866,  under  Uie  Act  of  October  26, 
1978  (FLPMA). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office. 
4765  W.  Vegas  Drive,  Las  Vegas. 
Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act. 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  Field 
Manager,  Las  Vegas  Field  Office.  Las 
Vegas,  Nevada  89108. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  fire  station.  Comments  on 
the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 


Dated:  March  5.  2002. 
Rex  Wells. 

Assistant  Field  Manager,  Division  of  Lands, 
Las  Vegas,  NV- 

[FR  Doc.  02-8888  Filed  4-12-02;  8:45  am) 
BIUJNG  C006  «10-HC-P 


Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  ELM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  fire 
station. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  lands  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
tCA-«39-1220-00  PD;  GO-00] 

Notice  of  Interim  Rnal  Supplementary 
Rules  on  the  Pledras  Blancas  Light 
Station  in  Caiifomia 

agency:  Bureau  of  Land  Management. 

Bakersfield  Field  Office,  Caiifomia. 

Interior. 

action:  Notice  of  interim  final 

supplementary  rules  for  public  land 

within  the  Piedras  Blancas  Light  Station 

property.  San  Simeon.  Caiifomia. 

summary:  These  supplementary  mles 
are  being  established  as  interim  final 
supplementary  mles  to  provide 
immediate  protection  for  cultural, 
historic,  and  natural  features  within  the 
recently  acquired  section  of  public  land 
at  Piedras  Blancas.  This  area  contains 
sensitive  habitat,  protected  marine 
mammals,  cultural  sites,  and  historic 
buildings.  These  supplementary  rules 
serve  to  protect  these  features.  The 
supplementary  rules  listed  below  are 
similar  to  mles  in  effect  within  most 
parks,  nature  preserves,  and  recreation 
areas. 

DATES:  The  following  supplementary 
mles  are  being  published  on  an  interim 
final  basis,  effective  April  15,  2002.  You 
may  send  your  comments  about  these 
supplementary  rules  to  the  address 
below.  Comments  must  be  received  or 
postmarked  by  Jvme  14,  2002. 
ADDRESSES:  Mail:  Bureau  of  Land 
Management,  Bakersfield  Field  Office, 
3801  Pegasus  Drive,  Bakersfield,  CA. 
93308.  Personal  or  messenger  delivery: 
Bureau  of  Land  Management. 
Bakersfield  Field  Office,  3801  Pegasus 
Drive.  Bakersfield.  CA.  93308. 
FOR  FURTHER  INFORMATION  CONTACT!  Ron 
Fellows,  Field  Manager,  Bakersfield 
Field  Office.  Bureau  of  Land 
Management.  3801  Pegasus  Drive. 
Bakersfield,  CA  93308,  telephone  661- 
391-6000. 
SUPPI.EMENTARY  INFORMATION: 

Public  Comment  Procedures: 

Please  submit  your  comments  on 
issues  related  to  the  supplementary 
rules,  in  writing,  according  to  the 
ADDRESSES  section  above.  Comments  on 
the  supplementary  rules  should  be 
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specific,  should  be  confined  to  issues 
pertinent  to  the  supplementary  rules, 
and  should  explain  the  reasons  for  any 
recommended  change.  Where  possible, 
your  comments  should  reference  the 
specific  section  or  paragraph  of  the 
proposed  rule  that  you  are  addressing. 
BLM  may  not  necessarily  consider,  or 
include  in  the  Administrative  Record, 
comments  that  we  receive  after  the  close 
of  the  comment  period  (see  DATES)  or 
comments  delivered  to  an  address  other 
than  those  listed  above  (see  ADDRESSES). 

Under  certain  conditions,  BLM  can 
keep  your  personal  information 
confidential.  You  must  prominently 
state  your  request  for  confidentiality  at 
the  beginning  of  your  comment.  BL^ 
will  consider  withholding  your  name, 
street  address,  and  other  identifying 
information  on  a  case-by-case  basis  to 
the  extent  allowed  by  law.  BLM  will 
make  available  to  the  public  all 
submissions  from  organizations  and 
businesses  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

Discussion  of  the  Rules 

The  supplementary  mles  apply  to  the 
land  and  buildings  at  the  Piedras 
Blancas  Light  Station  located  as  follows: 
Mount  Diablo  Meridian  Township  26 
South,  Range  6  East,  U.  S.  Lighthouse 
Reserve  and  any  adjacent  parcels  of 
public  land  managed  by  the  BLM.  BLM 
has  determined  these  supplementary 
mles  necessary  to  protect  the  area's 
natural,  cultural,  and  historic  resources 
and  to  provide  for  safe  public 
recreation,  public  health,  and  reduce  the 
potential  for  damage  to  the  environment 
and  to  enhance  the  safety  of  visitors  and 
neighboring  residents. 

Procedural  Matters 

These  supplementary  rules  are  not  a 
significant  regulatory  action  and  are  not 
subject  to  review  by  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  These 
supplementary  rules  will  not  have  an 
effect  of  $100  million  or  more  on  the 
economy.  They  will  not  adversely  affect 
in  a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  These  supplementary 
rules  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  These  supplementary 
ndes  do  not  alter  the  budgetary  effects 
of  entitlements,  grants,  user  fees,  or  loan 
programs  or  the  right  or  obligations  of 
their  recipients;  nor  do  they  raise  novel 
legal  or  policy  issues. 


BLM  has  determined  that  the 
supplementary  mles  are  categorically 
excluded  from  environmental  review 
under  section  102(2){C)  of  the  National 
Environmental  Policy  Act,  piusuant  to 
516  Departmental  Manual  (DM), 
Chapter  2,  Appendix  1.  In  addition,  the 
supplementary  rules  do  not  meet  any  of 
the  10  criteria  for  exceptions  to     . 
categorical  exclusions  listed  in  516  DM, 
Chapter  2,  Appendix  2.  Pursuant  to 
Coimcil  on  Environmental  Quality 
regulations  (40  CFR  1508.4)  and  the 
environmental  policies  and  procedures 
of  the  Department  of  the  Interior,  the 
term  "categorical  exclusions"  meajis  a 
category  of  actions  which  do  not 
individually  or  cmnulatively  have  a 
significant  effect  on  the  human 
environment  and  that  have  found  to 
have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980,  as  amended,  5 
U.S.C.  601-612,  to  ensure  that 
Government  regulations  do  not 
unnecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  niunber  of  small 
entities.  These  supplementary  mles  are 
not  a  "major  rule"  as  defined  at  5  U.S.C. 
804(2).  These  rules  are  limited  in  scope 
to  a  small  section  of  public  land  and  are 
intended  to  establish  mles  of  conduct 
and  acceptable  behavior  at  the  site  for 
the  protection  of  resources  and  the 
visiting  public. 

These  supplementary  rules  do  not 
impose  an  unfunded  mandate  on  State, 
local,  or  tribal  governments  or  the 
private  sector  of  more  than  $100  million 
per  year;  nor  do  these  supplementary 
rules  have  a  significant  or  imique  effect 
on  State,  local,  or  tribal  governments  or 
the  private  sector.  These  supplementary 
mles  do  not  require  funding  or 
resources  from  State,  Local,  or  tribal 
governments.  These  supplementary 
mles  do  not  impact  private  property  or 
property  rights  nor  are  they  intended  to 
deny  or  constrain  any  valid  existing 
right.  Therefore,  BLM  is  not  required  to 
prepare  a  statement  containing  the 
information  required  by  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1531  et 
seq.). 

These  supplementary  rules  do  not 
represent  a  government  action  capable 
of  interfering  with  constitutionally 
protected  property  rights.  The 
supplementary  mles  are  applicable  only 
on  public  land  managed  by  the  BLM 
and  do  not  extend  to  adjacent  private 


property.  No  taking  of  private  property 
is  contemplated  in  these  supplementary 
mles.  Therefore,  the  Department  of  the 
Interior  has  determined  that  the 
supplementary  mles  would  not  cause  a 
taking  of  private  property  or  require 
further  discussion  of  takings 
implications  imder  this  Executive 
Order. 

The  supplementary  mles  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  These 
supplementary  mle|  are  intended  to 
protect  property,  resources,  and  the 
visiting  public  on  a  designated  area  of 
public  land.  The  scope  and  effect  of 
these  supplementary  mles  are  limited  to 
those  public  purposes  and  do  not 
redefine  or  impact  established 
governmental  structures, 
responsibilities,  policies,  or  procedures. 
Therefore,  in  accordance  with  Executive 
Order  13132,  BLM  has  determined  that 
these  supplementary  mles  do  not  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Under  Executive  Order  12988,  the 
Office  of  the  Solicitor  has  determined 
that  these  supplementary  rules  will  not 
imduly  burden  the  judicial  system  and 
ttiat  these  supplementary  mles  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  These  supplementary  rules 
have  been  written  in  plain  text  and  are  - 
clearly  understandable. 

In  accordance  with  Executive  Order 
13175,  we  have  foimd  that  this  final  mle 
does  not  include  policies  that  have 
tribal  implications.  These 
supplementary  rules  do  not  impact 
tribal  lands  nor  are  they  intended  to 
limit  or  interfere  with  any  right  or 
privilege  granted  to  Native  Americans. 

These  supplementary  rules  do  not 
contain  information  collection 
requirements  that  the  Office  of 
Management  and  Budget  must  approve 
under  the  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3501  et  seq. 

The  principal  author  of  these 
supplementary  rules  is  Ron  Fellows, 
Field  Office  Manager  of  the  BLM 
Bakersfield  Field  Office,  3801  Pegasus 
Drive,  Bakersfield,  CA  93308. 

For  the  reasons  stated  in  the 
preamble,  and  imder  the  authorities 
cited  below,  the  BLM  State  Director. 
Caiifomia.  issues  the  following 
supplementary  rules. 


V 
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Dated:  (anuary  28,  2002. 
James  Wesley  Abbott. 

Acting  State  Director.  California. 

Note:  These  rules  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Supplementary  Rules  for  Public  Lands 
at  the  Piedras  Blancas  Light  Station 

Public  Land  Order  7501.  published  in 
the  Federal  Register  on  October  12. 
2001  (66  FR  52149).  authorized  the 
Bureau  of  Land  Management  to  manage 
the  Piedras  Blancas  Light  Station  on 
behalf  of  the  American  people.  The 
supplementary  rules  listed  below  are 
established  under  authority  of  43  CFR 
8364.1,  43  CFR  8365.1-6.  and  43  CFR 
8341.2(b). 

1.  You  must  not  enter  the  lighthouse, 
other  building  or  structure,  grounds, 
beach  area,  trails,  and  access  roads 
unless  you  are  part  of  a  scheduled  toiu. 
or  at  scheduled  times  as  determined  by 
the  BLM.  You  must  not  camp  or  stay 
overnight  without  a  permit  from  the 
BLM.  You  must  not  leave  a  scheduled 
tour  and  enter  areas  not  covered  by  the 
tour. 

2.  You  must  not  take,  disturb,  or 
harass  wildlife.  You  must  not  approach 
elephant  seals  in  a  manner  likely  to 
distxirb,  alarm,  or  harm  the  animals.  You 
must  not  collect  or  cut  vegetation  or 
collect  wildlife  except  under  the  terms 
and  conditions  of  a  permit  issued  by  the 
BLM. 

3.  You  must  not  enter  an  area  posted 
as  closed.  You  must  not  walk,  hike,  or 
ride  a  bicycle  on  areas  or  trails  not 
designated  for  this  purpose. 

4.  You  must  not  drive  off  the 
designated  access  roads  and  designated 
parldng  areas.  You  must  not  park  a 
vehicle  in  a  manner  which  prevents  the 
movement  of  other  vehicles.  You  must 
not  park  a  vehicle  in  an  area  posted  as 
a  No  Parking  zone.  You  must  not  drive 
a  vehicle  faster  than  15  miles  per  hour 
along  the  entrance  road  to  the  area. 

5.  You  must  not  collect  nattiral 
featiires  such  as  rocks  and  minerals 
without  a  permit  issued  by  the  BLM. 
You  must  not  conduct  research  projects 
and  scientific  studies  without  a  permit 
from  the  BLM. 

6.  You  must  not  allow  domestic 
animals  or  pets  to  be  on  the  site.  Seeing- 
eye  and  hearing-ear  dogs,  and  pets 
belonging  to  the  resident  staff  are 
excepted.  Domesticated  pets  belonging 
to  the  resident  staff  must  be  under 
control  of  the  owner  at  all  times. 

7.  You  must  not  kindle,  start,  or 
attend  a  fire.  You  must  not  use  any 
cooking  device  on  the  groimds  of  the 
area.  You  must  not  throw,  place,  discard 
or  store  litter,  refuse,  waste,  garbage, 


peelings,  pits,  or  wrappers  anywhere 
except  in  litter  receptacles  or  litter  bags. 

8.  You  must  not  be  imder  the 
influence  of  drugs  (as  defined  by 
Section  11550  of  the  California  Health 
and  Safety  Code)  or  alcohol  (blood 
alcohol  level  of  0.8%)  within  the  area. 

9.  You  must  not  discharge  any 
firearms  (except  for  law  enforcement 
officials  in  the  performance  of  their 
duties),  air  gims,  slingshots  or  use  any 
projectile  laimching  device. 

10.  You  must  not  engage  in  fighting, 
physically  threatening  or  violent 
behavior. 

11.  You  must  not  violate  any  of  the 
laws  of  the  State  of  California  or 
ordinances  of  the  County  of  San  Luis 
Obispo.  You  must  not  violate 
regulations  of  the  National 
Oceanographic  and  Atmospheric 
Administration  which  are  in  effect 
within  the  area. 

Supplementary  Rules  1  Thmugh  5  Do 
Not  Apply  to: 

1.  Any  public  official  in  the 
performance  of  fire,  emergency,  rescue, 
medical,  law  enforcement  or  other 
similar  duty. 

2.  Any  Bureau  of  Land  Management, 
U.S.  Coast  Guard,  or  other  authorized 
personnel  while  in  the  performance  of 
their  duties,  except  as  restricted  by  the 
BLM. 

3.  Any  person  or  member  of  a  group 
or  institution  expressly  authorized  by 
permit,  license  agreement,  or  other 
similar  authorization  while  in  the 
performance  of  activities  covered  by  the 
authorization,  except  as  restricted  by  the 
BLM. 

Penalties 

Under  section  303(a)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1733(a))  and  43  CFR 
8360.0-7,  if  you  violate  any  of  these 
supplementary  rules  on  public  lands 
within  the  boundaries  established  in  the 
rules,  you  may  be  tried  before  a  United 
States  Magistrate  and  fined  no  more 
than  $1,000  or  imprisoned  for  no  more 
than  12  months,  or  both.  Such 
violations  may  also  be  subject  to  the 
enhanced  fines  provided  for  by  18 
U.S.C.  3571. 
[FR  Doc.  02-8887  Filed  4-12-02;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Possession  of  ttie  Arkansas 
Archeok>gk:al  Survey,  Fayettevllle,  AR 

agency:  National  Park  Service,  Interior. 
action:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Arkansas 
Archeological  Survey,  Fayetteville.  AR. 
This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  imder  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Arkansas 
Archeological  Sxuvey  professional  staff 
in  consultation  with  representatives  of 
the  Caddo  Indian  Tribe  of  Oklahoma. 

In  1967,  hiunan  remains  representing 
a  minimum  of  one  individual  from 
Barkman  Mound  (3CL7),  Clark  County, 
AR,  were  donated  to  the  Arkansas 
Archeological  Survey  by  an  unknown 
donor.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  1969,  human  remains  representing 
a  minimum  of  one  individual  were 
collected  bom  Rorie  Place  (3CL23), 
Clark  County,  AR,  by  Arkansas 
Archeological  Survey  personnel.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 
In  1969,  hvunan  remains  representing 
a  minimum  of  one  individual  were 
collected  from  Old  Salt  Works  (3CL27). 
Clark  Coimty,  AR.  by  Arkansas 
Archeological  Survey  personnel.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 
In  1969,  human  remains  representing 
a  TP'"'T""m  of  one  individual  were 
collected  bom  the  Flenniken  site 
(3CL55),  Clark  County,  AR,  by  Arkansas 
Archeological  Survey  personnel.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 
In  1969.  hiunan  remains  representing 
a  minimiiTn  of  One  individual  from 
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Moore  Mound  (3CL56),  Clark  County, 
AR,  were  donated  to  the  Arkansas 
Archeological  Survey  by  an  unknown 
donor.  No  known  individual  was 
idoitified.  No  associated  funerary 
objects  are  present.  Based  on  material 
cultiue,  the  Moore  Mound  has  been 
identified  as  a  Social  Hill  phase  (A.D. 
1500-1600)  occupation. 

In  1969,  human  remains  representing 
a  minimimi  of  one  individual  frt)m 
Malvern  Sewage  Pond  (3HS36),  Hot 
Spring  County,  AR,  were  donated  to  the 
Arkansas  Archeological  Survey  by  an 
unknown  donor.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

In  1970,  human  remains  representing 
a  minimum  of  one  individual  from 
Allen's  Field  (3CL97),  Clark  County, 
AR,  were  collected  by  Arkansas 
Archeological  Survey  personnel.  No 
known  individual  was  identified.  No 
assoqiated  funerary  objects  are  present. 

In  1970,  human  remains  representing 
a  mininiiini  of  one  individual  bom  the 
Myers  site  (3HS38),  Hot  Spring  County, 
AR,  were  donated  to  the  Arkansas 
Archeological  Survey  by  an  unknown 
donor.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  1971,  htmian  remains  representing 
a  minimum  of  two  individuals  from  the 
Kirkham  Place/May  Mound  site 
(3CL29),  Clark  County,  AR,  were 
donated  to  the  Arkansas  Archeological 
Survey  by  an  unknown  donor.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1971,  hiunan  remains  representing 
a  minimum  of  one  individual  bom 
Shepherd  Mound  (3CL39).  Clark 
Coimty,  AR,  were  donated  to  the 
Arkansas  Archeological  Survey  by  an 
unknown  donor.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

In  1971,  numan  remains  representing 
a  minimum  of  one  individual  were 
recovered  from  the  Bill  Duke  #3  site 
(3CL90),  Clark  County,  AR,  during 
rescue  excavations  conducted  by 
Arkansas  Archeological  Survey 
personnel.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  1971,  human  remains  representing 
a  minimum  of  one  individual  from  site 
3GR7,  Grant  County,  AR,  were  donated 
to  the  Arkansas  Archeological  Survey  by 
an  unknown  donor.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

In  1971,  human  remains  representing 
a  Ttiiniinnin  of  one  individual  from  Bob 
Fisher  Mound  (3HS22),  Hot  Spring 
County,  AR,  were  donated  to  the 
Arkansas  Archeological  Survey  by  an 


unknown  donor.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

In  1971,  human  remains  representing 
a  minimum  of  one  individual  were 
collected  from  the  "Middle  of  the  Road" 
site  (3PI24),  Pike  County,  AR,  by 
Arkansas  Archeological  Survey 
personnel.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  1972,  hiunan  remains  representing 
a  minimum  of  five  individuals  bom.  the 
Middle  Meadow  site  (3HS19),  Hot 
Spring  County,  AR,  were  acquired  by 
the  Arkansas  Archeological  Survey. 
This  collection  consists  of  human 
remains  recovered  by  Arkansas 
Archeological  Survey  personnel  and 
donations  to  the  Arkansas  Archeological 
Survey  by  unknown  donors.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1972,  human  remains  representing 
a  minimnm  of  three  individuals  from 
the  Sam  Hedges  site  (3HS60),  Hot 
Spring  Coimty,  AR,  were  donated  to  the 
Arkansas  Archeological  Survey  by  an 
unknown  donor.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present.  Base  on  material 
culture,  site  3HS60  has  been  dated  to 
the  Caddo  IV  (A.D.  1500-1700)  and 
Social  Hill  phase  (A.D.  1500-1600) 
periods. 

In  1973,  human  remains  representing 
a  minimum  of  one  individual  from  the 
Old  Salt  Works  site  (3CL27),  Clark 
County,  AR,  were  donated  to  the 
Arkansas  Archeological  Survey  by  an 
unknown  donor.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

In  1973,  human  remains  representing 
a  minimum  of  two  individuals  from  site 
3CL63,  Clark  County,  AR,  were  donated 
to  the  Arkansas  Archeological  Survey  by 
an  unknown  donor.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1973,  human  remains  representing 
a  minimum  of  one  individual  from  H. 
Jones  Place  {3CL79),  Clark  County,  AR, 
were  donated  to  the  Arkansas 
Archeological  Survey  by  an  unknown 
donor.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  1973,  human  remains  representing 
a  minimum  of  24  individuals  from  site 
3HS60,  Hot  Spring  County,  AR,  were 
donated  to  the  Arkansas  Archeological 
Survey  by  an  unknown  donor.  No 
knows  individuals  were  identified.  No 
associated  funerary  objects  are  present. 
Based  on  material  culture,  site  3HS60 
has  been  identified  as  a  Social  Hill 
phase  (A.D.  1500-1600)  to  Caddo  IV 
(A.D.  1500-1700)  period  settlement. 


In  1973,  human  remains  representing 
a  minimum  of  one  individual  frtim  an 
unprovenienced  site  along  the  Little 
Missouri  River,  AR,  were  donated  to  the 
Arkansas  Archeological  Survey  by  an 
unknown  donor.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

In  1974,  human  remains  representing 
a  minimum  of  14  individuals  from 
Saline  Bayou  (3CL24),  Clark  County, 
AR,  were  donated  to  the  Arkansas 
Archeological  Survey  by  an  unknown 
donor.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present.  Based  on  material 
culture,  the  Saline  Bayou  site  has  been 
identified  as  a  Caddoan-Mid-Ouachita 
phase  (A.D.  1400-1500)  occupation. 

In  1974,  hiunan  remains  representing 
a  minimum  of  two  individuals  from 
Moore  Mound  (3CL56),  Clark  County, 
AR,  were  donated  to  the  Arkansas 
Archeological  Survey  by  an  unknown 
donor.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present.  Based  on  material 
culture,  the  Moore  Mound  has  been 
identified  as  a  Social  Hill  phase  (A.D. 
1500-1600)  occupation. 

In  1974,  human  remains  representing 
a  minimnm  of  22  individuals  from 
Copeland  Ridge  (3CL195),  Clark  County, 
AR,  were  donated  to  the  Arkansas 
Archeological  Survey  by  an  unknown 
donor.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present.  Based  on  material 
culture,  the  Copeland  Ridge  site  has 
been  identified  as  a  Social  Hill  phase 
(A.D.  1500-1600)  to  the  Caddo  IV  period 
(A.D.  1500-1700)  occupation. 

In  1974,  human  remains  representing 
a  minimum  of  six  individuals  frtjm 
Denham  Mound  {3HS15),  Hot  Spring 
County,  AR,  were  donated  to  the 
Arkansas  Archeological  Survey  by  an 
unknown  donor.  No  known  individuals 
were  identified.  The  one  associated 
funerary  object  is  a  shell  hoe.  Based  on 
material  culture,  the  Etenham  Mound 
site  has  been  identified  as  a  Caddo  III 
(A.D.  1400-1500)  phase  through  Caddo 
IV  (A.D.  1500-1700)  phase  site. 

In  1974,  human  remains  representing 
a  minimum  of  one  individual  from 
Upper  Meador  Farm  (3HS33),  Hot 
Spring  County,  AR,  were  donated  to  the 
Arkansas  Archeological  Survey  by  an 
unknown  donor.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

In  1975.  human  remains  representing 
a  minimum  of  one  individual  from 
Smith  Mound  (3CL162),  Qark  County, 
AR,  were  donated  to  the  Arkansas 
Archeological  Survey  by  an  unknown 
donor.  No  known  individual  was 
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identified.  No  associated  funerary 
objects  are  present. 

In  1975,  human  remains  representing 
a  m'"'""'"!  three  individuals  were 
recovered  from  the  Standridge  site 
{3MN53),  Montgomery  Coimty,  AR. 
during  excavations  conducted  by  the 
Arkansas  Archeological  Survey  for  the 
Arkansas  Archeological  Society 
Training  Program.  No  known 
individuals  were  identified.  The  61 
associated  funerary  objects  include 
arrow  points,  shell  beads,  a  celt,  a 
chipped  biface,  a  ceramic  bottle, 
ceramic  jars,  ceramic  bowls,  ceramic 
vessels,  turtle  shell  objects,  bone  pins,  a 
worked  deer  ulna,  a  beaver  incisor,  river 
mussel  shells,  a  lump  of  clay,  turquoise 
beads,  and  a  shell  cup.  Based  on  the 
types  of  associated  funerary,  objects, 
these  burials  have  been  dated  to  the 
Caddo  UI  period  (A.D.  1400-1500). 

In  1978,  human  remains  representing 
a  minimimi  of  one  individual  from  the 
Duval  site  {3GR61),  Grant  County,  AR, 
were  donated  to  the  Arkansas 
Archeological  Survey  by  an  unknown 
donor.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  1979,  human  remains  representing 
a  m'"i'"'""  of  one  individual  were 
coUected  from  Old  Salt  Works  (3CL27), 
Qark  County,  AR,  by  Arkansas 
Archeological  Survey  persoimel.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 
In  1979,  human  remains  representing 
a  iriinimiim  of  oue  individual  were 
collected  fit)m  the  surface  of  the 
Kirkham  Place/May  Mound  site 
(3CL29),  Qark  County.  AR,  by  Arkansas 
Archeological  Survey  personnel.  No 
known  ii^ividual  was  identified.  No 
associated  funerary  objects  are  present. 
At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  were  collected  from  the 
surface  of  Kirkham  Place  (3CL29),  Clark 
County.  AR,  by  Arkansas  Archeological 
Siu^ey  personnel.  No  known  individual 
was  identified.  No  associated  funerary 
objects,  are  present. 

In  1979,  human  remains  representing 
a  minimum  of  one  individual  were 
collected  from  Hardin  Movmd  (3CL196), 
Clark  County.  AR,  by  Arkansas 
Archeological  Survey  personnel.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 
In  1979,  human  remains  representing 
a  minimum  of  one  individual  were 
collected  from  the  Hardin  #3  site 
{3CL320),  Clark  County.  AR,  by 
Arkansas  Archeological  Survey 
persoimel.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 


In  1979,  human  remains  representing 
a  minimum  of  one  individual  were 
collected  from  Cooper  Place  (3HS1),  Hot 
Spring  County,  AR,  by  Arkansas 
Archeological  Survey  personnel.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 
In  1979,  hiunan  remains  representing 
a  minimum  of  one  individual  were 
collected  from  the  Henson  site 
(3MN280),  Montgomery  County.  AR.  by 
Arkansas  Archeological  Survey 
personnel.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  1979.  numan  remains  representing 
a  minimum  of  one  individual  were 
collected  from  the  Joe  Walker  #10  site 
(3SA127),  Saline  County,  AR,  by 
Arkansas  Archeological  Survey 
personnel.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  1979,  human  remains  representing 
a  minimum  of  one  individual  were 
collected  from  the  Joe  Walker  #11  site 
(3SA128),  Saline  County,  AR  by 
Arkansas  Archeological  Survey 
personnel.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

In  1980,  human  remains  representing 
a  minimimi  of  one  individual  were 
collected  from  the  Aliens  Field  site 
(3CL97),  Clark  County,  AR,  by  Arkansas 
Archeological  Survey  personnel.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 
In  1980,  human  remains  representing 
a  TT''"'miim  of  one  individual  were 
collected  bom  site  3HS147,  Hot  Spring 
County,  AR,  by  Arkansas  Archeological 
Survey  persoimel.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

In  1987,  human  remains  representing 
a  m'"'miim  of  24  individuals  were 
recovered  from  the  Hardman  site 
(3CL418).  Clark  County,  AR,  during 
legally  authorized  excavations 
conducted  by  the  Sponsored  Research 
Program  of  the  Arkansas  Archeological 
Survey  under  contract  to  the  Arkansas 
Highway  and  Transportation 
Department.  No  known  individuals 
were  identified.  The  106  associated 
funerary  objects  include  arrow  points, 
ceramic  bottles,  ceramic  bowls,  a 
ceramic  cup,  ceramic  jars,  a  green  clay 
patty,  river  cobbles,  freshwater  bivalve 
shells,  shell  beads,  and  shell  discs. 
Based  on  the  types  of  associated 
funerary  objects,  these  burials  have  been 
dated  to  the  Late  Caddo,  Deceiper  phase 
(A.D.  1600-1700). 

In  1989,  human  remains  representing 
a  minimum  of  one  individual  from  an 
improvenienced  site  near  Arkadelphia, 
Clark  County,  AR,  were  donated  to  the 


Arkansas  Archeological  Survey  by  an 
unknown  donor.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

At  an  unknown  date,  human  remains 
representing  a  minimum  of  one 
individual  from  an  unprovenienced  site 
in  southwestern  Arkansas  came  into  the 
possession  of  the  Arkansas 
Archeological  Survey  under  unknown 
circumstances.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

In  1973,  human  remains  representing 
a  minimum  of  one  individual  were 
collected  from  site  3MN8,  Montgomery 
County,  AR.  by  Arkansas  Archeological 
Survey  personnel.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Archeological  evidence  indicates  that 
approximately  1.000  years  ago.  a 
coherent  pattern  of  material  culture 
characteristics,  settlement  patterns, 
mound  building,  and  burial  practices 
emerged  across  southwestern  Arkansas 
and  neighboring  states  that  continues 
(with  localized  changes  in  attributes 
such  as  pottery  shapes,  decorative 
design  choices,  and  arrow  point  shapes) 
until  the  18th  century.  Direct  historic 
evidence  from  sites  in  neighboring 
States  indicates  that  this  lifeway  was 
directly  ancestral  to  the  historic  Caddo 
cultural  tradition.  Therefore, 
archeologists  have  identified  these  late 
pre-contact  and  proto-historic  sites  and 
material  culture  as  "Caddoan"  or 
"Caddo,"  although  no  unequivocally 
docvunented  historic  Caddo  settlements 
have  been  found  in  the  State  of 
Arkansas. 

The  geographic  distribution  of  sites 
with  a  distinct  collection  of  artifacts, 
features,  burial  practices,  and  mound 
construction  are  foxmd  throughout 
southwestern  Arkansas  south  and  west 
of  the  Arkansas  River,  and  as  far  south 
on  the  Ouachita  and  Saline  Rivers  as  the 
transition  zone  between  the  western 
Gulf  Coastal  plain  and  the  Felsenthal 
lowland  extension  of  the  Lower 
Mississippi  Valley  ecosystem.  This  area 
is  currently  considered  coincident  with 
the  distribution  of  ancestral  Caddo 
tradition  sites  in  Arkansas,  and  in  cases 
where  diagnostic  artifacts  are  few  or 
unreported,  there  is  a  presumptive 
assumption  that  sites  of  this  time  period 
are  ancestral  Caddoan.  After  the 
beginning  of  the  18th  century,  the 
possibility  that  Native  sites  (or  sites  of 
Old  World  populations)  are  non-Caddo 
increases. 

The  himian  remains  listed  here  are 
from  sites  that  are  identifiable  as 
ancestral  Caddoan.  Mississippian  period 
and  protohistoric  era  settlements.  These 
evidences  may  be  from  surface 
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collections  and/or  collections  made 
through  research  independient  of  the 
disinterment  of  these  individuals. 
Therefore,  although  most  of  these 
individuals  had  no  associated  funerary 
objects,  general  geographic  location  and 
archeological  data;  existing  evidence 
from  the  sites  has  been  used  to  associate 
these  remains  with  the  Caddo  Indian 
Tribe  of  Oklahoma. 

Based  on  the  above-mentioned 
information,  officials  of  the  Arkansas 
Archeological  Survey  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
hvunan  remains  listed  above  represent 
the  physical  remains  of  140  individuals 
of  Native  American  ancestry.  Officials  of 
the  Arkansas  Archeological  Survey  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2),  the  168  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Arkansas  Archeological  Survey  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Caddo  Indian  Tribe  of 
Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Caddo  Indian  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  himian  remains  and 
associated  funerary  objects  should 
contact  Thomas  Green,  Director, 
Arkansas  Archeological  Survey,  2475 
North  Hatch  Avenue.  Fayetteville,  AR 
72704,  telephone  (501)  575-3556.  before 
May  15.  2002.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Caddo  Indian  Tribe  of 
Oklahoma  may  begin  after  that  date  if 
no  additional  claimants  come  forward 

Dated:  January  22.  2002. 
Robert  Steams. 

Manager,  National  NAGPRA  Progranj. 
(FR  Doc.  02-9095  Filed  4-12-01;  8:45  am] 

BajJNO  COW  4310-7D-S 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)-i35i] 

Meeting  of  ttte  Coordinating  Council 
on  Juvenile  Justice  and  Delinquency 
Prevention 

AGENCY:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  Office  of 
Justice  Programs,  Justice. 


ACTION:  Notice  of  meeting. 


SViMMARY:  Announcement  of  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention 
meeting. 

DATES:  A  meeting  of  this  advisory 
committee,  chartered  as  the 
Coordinating  Coimcil  on  Juvenile 
Justice  and  Delinquency  Prevention, 
will  take  place  in  the  District,  of 
Columbia,  beginning  at  10  a.m.  on 
Friday.  May  17.  2002.  and  ending  at 
noon.  ET. 

ADDRESSES:  The  meeting  will  take  place 
at  the  U.S.  Department  of  Justice.  Office 
of  Justice  Programs,  Main  Conference 
Room.  3rd  Floor,  810  Seventh  Street. 
NW..  Washington.  DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daryel  Dunston.  Program  Manager, 
Juvenile  Justice  Resource  Center  at  (301) 
519-6473.  (This  is  not  a  toll-free 
number.] 

SUPPLEMENTARY  INFORMATION:  The 
.Coordinating  Coimcil,  established 
pursuant  to  section  3(2)A  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2).  will  meet  to  carry  out  its  advisory 
functions  under  Section  206  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended  (42 
U.S.C.  §  5601  et  seq.).  This  meeting  will 
be  open  to  the  public.  Members  of  the 
pubUc  who  wish  to  attend  the  meeting 
should  notify  the  Juvenile  Justice 
Resource  Center  at  the  number  listed 
above  by  5  p.m.,  ET,  on  Friday,  May  3. 
2002.  For  security  purposes,  picture 
identification  will  be  required. 

Dated:  April  9,  2002. 
Terrence  S.  Donahue, 
Acting  AdministmtoT,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
(FR  Doc.  02-9004  Filed  4-12-02;  8:45  am] 

BILUNO  CODE  4410-1S-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Youtti  Development  Practitioner 
Apprenticeship  (YDPA)  initiative; 
Availability  of  Funds  and  Solicitation 
of  Grant  Applications 

agency:  Employment  and  Training 
Administration.  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
(SGA). 


This  Notice  Contains  All  of  the 
Necessary  Information  and  Forms 
Needed  To  Apply  for  Grant  Funding 

summary:  The  U.S.  Department  of 
Labor.  Employment  and  Training 
Administration,  announces  the 
competitive  grants  to  be  awarded  under 
the  Youth  Development  Practitioner 
Apprenticeship  (YDPA)  initiative.  This 
initiative  targets  inciimbent  and 
prospective  professional  youth  workers 
working  directly  with  yoimg  people. 
The  funding  available  for  these  grants  to 
register  apprenticeship  programs  and 
apprentices  is  $900,000  and  includes 
two  categories  of  national  organizations 
for  application  and  award.  There  are 
two  categories  of  national  organizations: 
(1)  National  organizations  and  (2) 
National  organizations  awarded  a 
national  organization  grant  award  in 
response  to  the  Youth  Development 
Practitioner  Apprenticeship  (YDPA)  ' 
Implementation  Grant  SGA  published  in 
Vol.  66,  No.  65/Wednesday,  April  4, 
2001. 

DATES:  Applications  will  be  accepted 
commencing  April  15,  2002.  The  closing 
date  for  receipt  of  applications  is  May 
15,  2002,  by  4:00  p.m.  Eastern  Dayli^t 
saving  time.  No  exceptions  to  the 
mailing  and  hand-delivery  conditions 
set  fordi  in  this  notice  will  be  granted. 
Applications  that  do  not  meet  the 
conditions  set  forth  in  this  notice  will 
not  be  considered. 
ADDRESSES:  Applications  must  be 
mailed  or  hand-delivered  to:  Mamie  D. 
Williams,  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Federal 
Assistance,  Room  S-4203,  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210.  Reference  SGA/DFA  02-110. 

Note:  Your  application  should  specify  on 
the  cover  sheet  whether  you  are  applying  for 
a  category  one  or  two  grant. 

Delivery  of  Applications 

Hand  Delivered  Proposals.  It  is 
preferred  that  applications  be  mailed  at 
least  five  days  prior  to  the  closing  date. 
To  be  considered  for  funding,  hand- 
delivered  applications  must  be  received 
by  4:00  p.m.  (Eastern  Daylight  Saving 
Time),  on  the  closing  date  at  the 
specffied  address. 

Telegraphed  and/^ed  applications 
will  not  be  honored.  Failure  to  adhere 
to  the  above  instructions  will  be  a  basis 
for  a  determination  of  non- 
responsiveness. 

Late  Propo&als.  A  proposal  received  at 
the  designated  office  after  the  exact  time 
specffied  for  receipt  will  not  be 
considered  imless  it  is  received  before 
the  award  is  made  and  it: 
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•  Was  sent  by  U.  S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  day  {5th)  calendar  day  before 
the  closing  date  specified  for  receipt  of 
applications  (e.g.  an  offer  submitted  in 
response  to  a  solicitation  requiring 
receipt  of  applications  by  the  20th  of  the 
month  must  be  mailed  by  the  15th): 

•  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service.  Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  deadline  date  specified 
for  receipt  of  proposals  in  the  SGA.  The 
term  "working  days"  excludes 
weekends  and  U.S.  Federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  an 
application  received  after  the  deadline 
date  for  the  receipt  of  proposals  sent  by 
the  U.S.  Postal  Service.  The  term  "post 
marked"  means  a  printed,  stamped,  or 
otherwise  placed  impression  (exclusive 
of  a  postage  meter  machine  impression) 
that  is  readily  identifiable  without 
further  action  as  having  been  supplied 
or  afiixed  on  the  date  of  mailing  by 
employees  of  the  U.S.  Postal  Service. 

Withdrawal  of  Applications. 
Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
an  award  is  made.  Applications  may  be 
withdrawn  in  person  by  the  applicant  or 
by  an  authorized  representative  thereof, 
if  the  representative's  identity  is  made 
known  and  the  representative  signs  a 
receipt  for  the  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  faxed  to  Mamie  D. 
Williams  at  202-693-2879.  This  is  not 
a  toll-free  nimiber.  All  inquiries  should 
include  the  SGA/DFA  number  SGA/ 
DFA  02-110,  and  a  contact  name,  fax 
and  phone  numbers.  This 
announcement  will  also  be  published 
on  the  Internet  on  the  Employment  and 
Training  Administration's  Home  Page  at 
http://www.doleta.gov.  Award 
notifications  will  also  be  published  on 
the  Home  Page. 
SUPPLEMENTARY  INFORMATION: 

I.  Authority 

Section  171  of  the  Workforce 
Investment  Act  authorizes  the  use  for 
demonstration  program  funds 
appropriated  under  section  174(b)  for 
the  purpose  of  developing  and 
implementing  techniques  and 
approaches,  and  demonstrating  the 
effectiveness  of  specialized  methods,  in 
addressing  employment  and  training 
needs.  Section  171(d)  of  the  Workforce 
Investment  Act  authorizes  the  use  for 
dislocated  worker  demonstration 
programs  of  funds  reserved  under 
section  132(a)(2)(A)  and  establishes  the 


administration  of  these  funds  by  the 
Secretary  for  that  purpose  imder  section 
173(b).  DOL  FY  2000  Appropriations 
Act,  enacted  November  17. 1999, 
authorizes  dislocated  worker 
demonstration  projects  that  provide 
assistance  to  new  entrants  in  the 
workforce  and  incumbent  workers. 
Apprenticeship  programs  are  authorized 
by  The  National  Apprenticeship  Act  of 
1937  Fitzgerald  Act).  Public  Uw  75-308 
and  clarified  in  Title  29,  Code  of  Federal 
Regulations  part  29. 

n.  Background 

This  section  describes  the  context  for 
this  initiative  aimed  at  developing  and 
supporting  apprenticeship  programs  for 
professional  youth  workers. 

The  enactment  of  the  Workforce 
Investment  Act  (WIA)  provides  a  unique 
opportunity  to  strongly  impact  the 
youth  workforce  development  system. 
WIA  moves  away  from  short-term, 
largely  simuner  employment 
opportunities  to  longer-term  more 
comprehensive  services  to  eligible 
youth.  The  focus  is  on  assisting  yoimg 
people  to  acquire  the  skills  and    ' 
competencies  that  they  need  to 
successfully  transition  to  adulthood, 
careers  and  further  education  and 
training.  Youth  development  recognizes 
that  young  people  need  a  range  of 
supports  and  opportunities  for  learning 
and  for  growth  over  a  long  period  of 
time.  Services  under  a  youth 
development  approach  include 
opportunities  for  leadership 
development,  basic  supportive  services 
as  well  as  academic  and  occupational 
skills  training  and  work  experiences. 
Success  in  delivering  the  extensive 
services  outlined  by  WIA  depends  not 
only  on  the  quality  of  program  design, 
but  on  the  delivery  of  services  to  youth 
by  front-line  staff.  Because  youth 
services  operate  at  the  local  level  and 
are  implemented  by  front-line  youth 
workers,  the  role  of  youth  workers  is 
critical.  Youth  workers  develop 
relationships  with  young  people  and 
provide  crucial  expertise  and  support  to 
youth  as  they  transition  to  adulthood 
and  careers. 

There  is  broad  applicability  for 
working  with  young  people  regardless 
of  the  funding  source.  Our  vision  over 
time  is  that  this  will  be  embraced 
throughout  the  field  of  youth  work  and 
will  encourage  more  young  adults  to 
pursue  youth  work  as  a  career.  The 
long-term  success  of  the  youth 
workforce  development  system  requires 
a  human  capital  strategy.  We  are  seeking 
to  upgrade  die  field  of  youth  work 
through  accreditation,  training 
opportunities,  apprenticeship  and 
certification. 


m.  The  Youth  Development 
Practitioner  Apprenticeship  Initiative 

This  initiative  targets  youth  workers, 
those  professionals  who  work  or  will 
work  in  youth  programs  delivering 
services  to  young  people  as  front-line 
staff,  to  become  apprentices  in 
registered  apprenticeship  programs.  The 
vision  of  occupation  recognition  and 
apprenticeship  for  youth  workers  is  to 
provide  quality  training  opportunities 
for  youth  workers  who  deliver 
comprehensive  services  to  young  people 
in  order  to  maximize  our  investment  in 
young  people,  in  youth  programming 
and  in  the  workforce  development 
system.  There  are  two  major  goals  for 
achieving  occupation  recognition  and 
apprenticeship  for  Youth  Development 
Practitioners.  The  first  seeks  to 
strengthen  the  field  of  youth  work  by 
providing  training,  mentoring  and  a 
career  path  for  incumbent  and 
prospective  youth  workers  and, 
consequently,  improve  retention  in  the 
field.  Secondly,  this  imdertaking 
attempts  to  improve  the  quality  of  youth 
services  by  providing  training 
standards;  upgrading  incumbent  youth 
worker  skills  by  increasing  the  number 
of  youth  workers  who  receive  extensive, 
quality  training;  and  increasing  the 
stability  of  programs  by  helping  to 
retain  caring  adult  staff. 

Registered  apprenticeship  provides  a 
vehicle  to  meet  the  goals  outlined 
above.  It  provides  an  effective  time- 
honored  way  to  build  a  skilled, 
knowledgeable  and  loyal  workforce.  The 
combination  of  structured  OJT  and 
related  technical  instruction  will  offer 
Youth  Development  Practitioners  a 
recognizable  career  path  that  includes 
high  quality  training  and  educational 
opportimities,  while  offering  the  field 
recognizable  occupational  standards.  It 
also  provides  for  recognition  through 
the  issuance  of  a  nationally  recognized 
Certificate  of  Completion. 

The  Department  of  Labor  awarded  13 
Youth  Development  Practitioner 
Implementation  Grants  on  June  30, 
2001.  Three  categories  of  grants  were 
awarded:  (1)  Funds  for  Local 
Intermediaries  to  Support  Local  Youth 
Program  Service  Operators  in  the 
Implementation  of  Apprenticeship 
Programs,  (2)  Grants  to  National 
Organizations,  and  (3)  Provider  of 
Technical  Assistance  on  Practice  and 
Curriculum  Materials.  The  category 
three  grantee,  the  Sar  Levitan  Center  of 
Johns  Hopkins  University  operates  a 
website  for  this  initiative.  Information 
about  YDPA  initiative  can  be  found  on 
their  website  at 
www.ydpaclearin^ouse.org 
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The  Department  of  Labor  will 
continue  to  disseminate  information 
and  publicize  the  Youth  Development 
Practitioner  occupation  and 
apprenticeship.  These  funds  are 
intended  to  stimulate,  seed  and  support 
the  broad  implementation  of  these 
apprenticeship  programs  within 
national  organizations  that  have  affiliate 
youth  programs  which  employ  youth 
development  practitioners. 

rV.  Grant  Categories 

National  Organizations  (Category  1  and 
Category  2) 

We  intend  to  support  the 
development  and  registration  of 
apprenticeship  programs  at  the  national 
and  local  level  by  supporting  the  broad 
implementation  of  the  Youth 
Development  Practitioner 
apprenticeship  initiative  by  a  national 
organization  among  its  local  affiliates. 
These  grant  awards  seek  to  firmly 
establish  apprenticeship  within  a 
national  organization  as  a  framework  for 
staff  development.  National 
organizations  are  required  to  establish 
national  guideline  standards  and 
register  apprenticeship  programs. 
Preference  will  be  given  to  national 
organizations  that  demonstrate  the 
ability  to  broadly  implement  the  YDPA 
initiative  within  their  organization  and 
offer  a  strategic  vision  for  maximizing 
•  impact  within  their  organization. 
Examples  of  such  a  strategy  may 
include:  targeted  implementation  of 
affiliates  within  a  state  or  region; 
coordination  with  other  local  or 
national  organizations  to  implement  the 
apprenticeship  program  in  local 
conununities  and  areas  particularly  as  a 
way  to  develop  and  coordinate  related 
instruction;  and/or  the  development  of 
an  incentive  program  among  affiliates. 
The  national  organization  will  develop 
a  Youth  Development  Practitioner 
apprenticeship  program  for  their  local 
affiliates  and  will  recruit  affiliates  to 
participate.  The  national  organization 
will  be  responsible  for  developing  a 
supportive  system  within  their 
organization  that  coordinates  and 
provides  technical  assistance  to 
facilitate  affiliate  participation  and 
provide  ongoing  support. 

Thousands  of  local  youth  program 
service  providers  are  affiliated  with  a 
national  organization.  This  affiliation 
may  take  a  number  of  forms.  For 
example,  a  program  may  be  a  local 
chapter  of  a  national  organization  that 
provides  a  range  many  types  of 
commimity  services,  including  youth 
programs. 


Outcomes 

Funded  National  Organizations  (both 
category  1  and  2)  are  responsible  for: 

•  Coordinating  broad  implementation 
of  registered  Youth  Development 
Practitioner  apprenticeship  programs 
among  affiliates  or  members 

•  Establishing  an  infrastructure 
within  the  national  organization  that 
provides  ongoing  support  to 
participating  programs,  provides  access 
to  necessary  training,  coordinates 
outreach  and  recruitment,  conducts 
evaluation,  disseminates  information 
including  promotional  materials,  best 
practices  and  lessons  learned,  and 
monitors  retention 

•  Certification  of  National  Guideline 
Standards  and  registration  of 
apprenticeship  programs  with 
participating  apprentices  before  the  end 
of  the  grant  period 

•  Establishing  a  career  path  for 
apprentices  including  additional 
credentialing  and  necessary  articulation 
agreements  with  post-secondary 
institutions 

•  Developing  a  mechanism  for 
evaluation  of  activities  undertaken  that 
includes  measiu^able  results  of  impact 

•  Develop  and  operationalize  a  plan 
for  sustainability  to  support  this 
initiative  after  the  grant  has  ended 

Activities  That  May  Be  Supported 
Under  This  Grant  Include: 

•  Development  of  a  sustainable 
infrastructure  and  an  oversight  or 
advisory  body  to  provide  direction  and 
guidance; 

•  Development  of  an  outreach/ 
communication  plan  to  promote  the 
apprenticeship  and  encourage  broad 
affiliate  participation; 

•  Development  and  dissemination  of 
information  materials  on  registered 
youth  development  practitioner 
programs; 

•  Identification  of  relevant 
curriculimi  for  delivery  of  related 
instruction; 

•  Development  of  a  recruitment  and 
retention  plan  for  participating 
apprentices  and  programs; 

•  Convening  local  youth  program 
operators  for  the  purpose  of  outreach, 
sharing  of  practice,  technical  assistance 
and  training  of  journey  level  staff  for 
delivery  and  assessment  of  on-the-job 
training; 

•  Adoption  of  or  establishment  of  a 
train-the-trainer  system  that  will  ensure 
the  availability  of  knowledgeable, 
experienced  skilled  instructors  for 
delivery  of  on-the-job  training  and 
related  instruction  course  work; 

•  Delivery  of  related  instruction; 

•  Developmentof  a  process  to 
promote  career  ladder  for  those 


graduates  of  the  registered 
apprenticeship  system  (i.e.  articulation 
into  an  Associates  Degree  or  higher); 

•  Identification  and  dissemination  of 
information  on  practice 

•  Defining,  setting  and  documenting 
measurable  goals  or  benchmarks  for 
grant  activities;  and 

•  Documenting  processes,  lessons 
learned  and  effective  practices. 

•  Development  of  an  incentive  system 
among  affiliates. 

V.  Eligible  Applicants 

You  are  an  eligible  applicant  for  these 
grants  if  you  are  a  not-for-profit 
organization,  established  under  section 
501(c)(3)  of  the  Internal  Revenue  Code. 
To  be  an  eligible  applicant  for  Category 
2,  you  must  have  been  awarded  a 
National  Organization  grant  in  response 
to  YDPA  Implementation  Grant  SGA 
published  in  Vol.  66,  No.  65/ 
Wednesday,  April  4,  2001. 

Note:  Except  as  specifically  provided, 
DOL/ETA  acceptance  of  a  proposal  and  an 
award  of  federal  funds  to  sponsor  any 
prograni(s)  does  not  provide  a  waiver  of  any 
grant  requirement  and/or  procedures.  For 
example,  the  0MB  circulars  require  that  an 
entity's  procurement  procedures  must 
require  that  all  procurement  transactions 
must  be  conducted,  as  practical,  to  provide 
open  and  free  competition.  If  a  proposal 
identifies  a  specific  entity  to  provide  the 
services,  the  DOL/ETA's  aweird  does  not 
provide  the  justification  or  basis  to  sole- 
source  the  procurement,  i.e.,  avoid 
competition. 

Note:  Administrative  Costs:  Pursuant  to  20 
CFR  667.210(b),  grantees  are  advised  that 
there  is  a  10%  limitation  on  administrative 
costs  on  funds  administered  under  this  grant. 
The  Grant  Ofiicer  may,  however,  approve 
additional  administrative  costs  up  to  a 
maximum  of  15%  of  the  total  award  amount, 
if  adequate  justification  is  provided  by  the 
grantee  at  the  time  of  the  award.  In  no  event, 
may  administrative  costs  exceed  15%  of  the 
total  award  amount.  The  cost  of 
administration  shall  include  those 
disciplines  enumerated  in  20  CFR 
6667.220(b)  and  (c). 

Number  and  Amounts  of  Grants 
Awards 

We  expect  to  award  up  to  eight  (8) 
national  organization  grants.  Category  1 
national  organizations  may  apply  for 
grants  in  amounts  ranging  between 
$150,00-$200,000.  Category  2  national 
organizations,  current  YDPA  grantees, 
are  eligible  to  apply  for  grants  in 
amoimts  ranging  between  ^50,000- 
$100,000. 

Period  of  Performance 

Grant  awards  will  be  made  for  a 
period  of  18  months. 
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Application  Submittal 

Applicants  must  submit  one  (1)  copy 
of  their  proposal  with  an  original 
signatiu-e  and  two  (2)  copies  of  their 
proposal.  The  applications  shall  be 
divided  into  two  distinct  parts:  Part  I — 
which  contains  the  Standard  Form  SF- 
424,  "Application  for  Federal 
Assistance."  (Appendix  A)  and  "Budget 
Information  Sheet,"  Appendix  B).  The 
Catalog  of  Federal  Assistance  number  is 
17.260.  All  copies  of  the  SF-t24  MUST 
have  original  signatures  of  the  legal 
entity  applying  for  grant  funding. 
Applicants  shall  indicate  on  the  SF-424 
the  organization's  IRS  Status,  if 
applicable.  According  to  the  Lobbying 
Disclosiire  Act  of  1995,  Section  18.  an 
organization  described  in  section  501(c) 
4  of  the  Internal  Revenue  Code  of  1986 
which  engages  in  lobbying  activities 
shall  not  be  eligible  for  the  receipt  of 
federal  funds  constituting  an  award, 
grant,  or  loan.  The  individual  sig^ng 
the  SF-424  on  behalf  of  the  applicant 
must  represent  the  responsible  financial 
and  administrative  entity  for  a  grant 
should  that  application  result  in  an 
award.  The  budget  must  include,  on  a 
separate  page,  a  detailed  breakout  of 
each  line  item. 

Part  n — Project  Narrative — will  be  the 
technical  proposal  not  to  exceed  20 
double-spaced  single-sided,  numbered 
pages,  with  a  limit  of  10  additional 
pages  of  support/ commitment  letters. 
The  exception  for  format  requirements 
applies  to  the  Executive  Summary.  The 
Executive  Summary  must  be  limited  to 
no  more  that  two  (2)  single-sided  pages. 
A  font  size  of  at  least  twelve  (12)  pitch 
is  required  throughout  the  application. 
Applicants  that  fail  to  meet  the  page 
limitation  requirements  will  not  be 
considered.  You  can  include  letters  of 
support  if  they  provide  specific 
commitments.  While  applicants  will  not 
receive  points  simply  because  letters  of 
support  are  enclosed,  such  letters  may 
lead  to  a  better  score  by  showing  that 
commitments  presented  in  the  text  of 
your  proposal  are  serious.  Form  letters 
will  not  be  considered. 

Review  Process 

A  careful  evaluation  of  applications 
will  be  made  by  a  technical  review 
panel  who  will  evaluate  the 
applications  against  the  established 
criteria  listed  below.  The  panel  results 
are  advisory  in  nature  and  are  not 
binding  on  the  Grant  Officer.  The 
Government  may  elect  to  award  the 
grant  with  or  without  discussions  with 
the  offeror.  In  situations  without 
discussions,  an  award  will  be  based  on 
the  offeror's  signature  on  the  SF-424, 
which  constitutes  a  binding  offer.  All 


applications  must  include  the  required 
elements.  Final  award  decisions  will  be 
based  on  the  best  interests  of  the 
govenunent,  including  consideration  of 
geographic  area  and  variety  amount 
types  of  organizations  awarded  grants. 

Evaluation  Criteria 

Category  1:  Grants  to  National 
Organizations 

(1)  Experience  and  capacity  of  the 
organization  to  reach,  iiifluence  and 
support  local  youth  program  providers 
in  development  of  registered 
apprenticeship  programs.  (35  points) 

•  Provide  organization  information: 
What  is  the  mission  of  the  organization? 
How  many  affiliate  members  does  this 
organization  have  and  where  are  they 

located? 

•  What  is  the  relationship  of  the 
national  organization  to  its  affiliates  or 
members?  How  does  the  organization 
conmiunicate  with  its  members?  What 
are  examples  of  technical  assistance 
provided  to  ltx»l  affiliates  or  members? 

•  What  existing  and  new  partnerships 
will  be  utilized  to  increase  the  capacity 
of  the  organization  to  implement 
apprenticeship  programs? 

(2)  Soimdness  and  quality  of  plan  of 
activity.  (40  points) 

•  Detail  your  strategy  for 
implementing  the  YDPA  in  your 
organization  (see  section  IV  under 
National  Organizations  regarding 
preference  for  award).  Include  the 
number  of  affiliates  projected  to 
participate  and  your  basis  for 
identifying  this  niunber.  List 
participating  affiliates,  if  the  list  is 
incomplete,  outline  plan  for  securing 
additional  participation.  Commit  or 
support  letters  from  affiliates  may  be 
attached  to  support.  (Preference  will  be 
given  to  national  organizations  that 
demonstrate  high  levels  of  participation 
among  affiliates.) 

•  Delineate  the  specific  activities 
proposed  to  support  the  development  of 
registered  apprenticeship  programs  and 
their  time  lines  (be  sure  to  address 
reasonableness  of  time  lines  presented). 

•  Outline  strategies  to  mobilize 
interest  among  affiliates  (beyond 
dissemination  efforts)  and  replicate 
Youth  Development  Practitioner 
apprenticeship  programs? 

•  Describe  the  infrastructure  that  will 

be  developed  to  provide  ongoing 
support  to  participating  affiliates. 

•  Outline  plan  for  the  delivery  of 
related  instruction.  Identify  key  partners 
(i.e.  training  providers,  post-secondary 
institutions)  who  will  be  involved  in 

this  plan. 

•  Outline  how  your  organization  will 

create  a  career  for  additional 


credentialing.  Outline  your  plan  for 
engaging  post-secondary  institutions 
and  support  local  affiliates  to  secure 
articulation  agreements.  If  available, 
attach  letters  of  support. 

•  Provide  plan  for  evaluating  the 
activities  undertaken  and  how  the 
impact  of  the  program  will  be  measiu«d 
(include  data  to  be  collected). 

(3)  Commitment  and  plans  for 
sustaining  support  after  federal  grant 
has  ended.  (25  points) 

•  Provide  a  chart  that  delineates 
specific  resources  [including  monetary 
and  other  types  of  resources  (staff, 
facilities,  etc.)]  that  will  contribute  to 
the  sustainability  of  this  project  as  well 
as  how  these  resources  will  be 
coordinated.  Include  the  organization's 
resources  and  external  partnership 
commitments.  Identify  additional 
partnerships  that  will  be  pursued. 

•  Explain  how  activities  to  promote 
and  support  registered  apprenticeship 
will  be  incorporated  into  ongoing 
activities  of  the  organization.  Outline 
plan  for  sustaining  infiastructure  after 
funding  has  ended. 

•  Explain  how  promising  practices  of 
affiliates  or  members  will  be 
disseminated  on  an  ongoing  basis. 

Category  2:  Funds  to  Existing  YDPA 
National  Organization  Grantees 

Additional  grant  funds  are  being 
made  available  to  original  YDPA 
grantees  in  order  to  expand  their 
implementation  of  the  YDPA  initiative 
by  engaging  additional  affiliates  and 
further  solidifying  the  initiative  within 
the  national  organization  infiastnicture. 

(1)  Demonstration  of  successful 
implementation  of  current  grant.  (35 

points) 

•  Describe  the  capacity  of  your 

organization  to  expand  the  YDPA 
initiative.  Include  the  mission/vision 
statement  and  description  of  the 
organization. 

•  Provide  an  outline  of  planned 
activities  and  the  timeline  of  the  current 
grant  (include  section  2  from  the 
evaluation  section  of  your  original  grant 
proposal  as  well  as  supplemental 
information  developed  since  the  grant's 
inception).  If  the  timeline  has  not  been 
achieved  to  date,  provide  an 
explanation  and  adjusted  scheduled. 

•  Attach  the  quarterly  reports 
submitted  to  the  Department  of  Labor 
for  Quarter  3  (qualitative  report  that 
includes  quarters  1,  2  &  3). 

•  Outline  challenges  encoimtered 
during  implementation  of  current  YDPA 
implementation  grant  and  the  strategies 
to  address  these  challenges  (already 
employed,  ongoing  and/or  planned). 

(2)  Expansion  of  current  YDPA  grant. 
(40  points) 


\ 
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•  Detail  how  increased  funds  will 
broaden  your  implementation  of  YDPA. 
Outline  a  strategic  plan  to  grow  this 
initiative  within  your  organization  (see 
section  IV  under  National 
Organizations).  IncluBe: 

•  The  number  of  affiliates  projected 
to  participate  and  your  basis  for 
identifying  this  number.  List 
participating  affiliates,  if  the  list  is 
incomplete,  outline  plan  for  securing 
additional  participation.  Provide  a  plan 
for  their  integration  into  your 
organization's  current  YDPA  activities. 
Commitment  letters  fi-om  affiliates  may 
be  attached  to  support.  (Preference  will 
be  given  to  national  organizations  that 
demonstrate  high  levels  of  participation 
among  affiliates.) 

•  Outline  additional  activities 
planned  if  additional  funds  are 
awarded. 

•  Detail  how  additional  funds  can 
further  solidify  the  YDPA  initiative 
within  your  organization. 


•  Provide  a  modified  work  plan/ 
timeline  of  activities  that  integrates 
activities  from  cvurent  YDPA  grant  and 
additional  activities  proposed  above. 

(3)  Conimitment  and  plans  for 
sustaining  support  after  federal  grant 
has  ended.  (25  Points) 

•  Provide  a  chart  that  delineates 
specific  resources  [including  monetary 
and  other  types  of  resources  (staff, 
facilities,  etc.)]  that  will  contribute  to 
the  sustainability  of  this  project  as  well 
as  how  these  resoiuces  will  be 
coordinated.  Include  the  organizations 
resources  and  external  partnership 
commitments.  Identify  additional 
partnerships  that  will  be  piu-sued. 

•  Explain  how  activities  to  promote 
and  support  registered  apprenticeship 
will  be  incorporated  into  ongoing 
activities  of  the  organization.  Outline 
plan  for  sustaining  infrastructure  after 
funding  has  ended.  - 


•  Explain  how  promising  practices  of 
affiliates  or  members  will  be 
disseminated  on  an  ongoing  basis. 

The  closing  date  for  receipt  of 
proposals  is  May  15,  2002.  Your 
application  should  specify  on  the  cover 
whether  you  are  applying  for  a  grant 
uinder  Category  1  and  Category  2 
(Appendix  C). 

Signed  in  Washington,  DC,  this  10th  day  of 
April,  2002. 
James  W.  Stockton, 

Grants  Officer. 

Required  Forms: 

•Appendix  A 
Application  for  Federal  Assistance 

(Standard  Form  424) 
Appendix  B 

Budget  Information  Sheet 
Detailed  budget  and  budget  information 

sheet 
Appendix  C 
Cover  Sheet 

BILUNG  CODE  4510-aO-P 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


Appendix  A 


OMB  Approval  No.  0348-0043 


:.  DATCSUBMirreo 


Applicaiu  Itfenlificr 


1.  TYFE  OF  SUBMISSION: 


QC 

C 


Prcappticacioa 
OCoMtructioa 
Q  Noo^oastructtoo 


3.   OATCRECEIVED  BY  STATE 


4.   OATt  WECEIVED  BY  FXOERAL 
AGENCY 


State  Application  Identifier 


Federai  IdentiTrtr 


5.  A?PLICA^TI^fFOR^lA■^ON 


LctalNamc: 


Address  (^»e  diy,  couaty.  State  aad  zip  code): 


Orniuzationai  t'ml: 


Name  and  telephone  number  of  the  person  to  be  contacted  on  matters  involving  this, 
application  (p»e  area  code): 


6.  EMPLOYER  IDENTOTCATION  NUMBER  (EIN): 

nn-nnnnnnn 


8.  TYPE  OF  APPLICATION: 

ONew  DCoortwttrioo  O  Revision 

If  Revisiaa.  enter  appropriaM  lcacr<s)  !■  b«x(cs):  0  0 

A.  lacreMcAwvd  B.  Oecrtasc  Award  C.  Increase  Duration 

D.  Decrease  OuraCMo         Other  (specify). 


10    CATALOG  OF  FEDERAL  DOMESnC  ASSISTANCE  NUMBER: 

DD-DDD 


TTTIE: 


U.  AREAS  AFFECTED  BY  PROJECT  (dtits.  couatk*.  Stales,  etc.): 


13.  PROPOSED  PROJECT: 


Start  Dm* 


EadiocDMc 


7    TYPE  OF  APPLICA.NT:  (enter  appropnate  letter  in  box) 


D 


A.  State  H    Independent  School  Disi. 

B.  Couatr  I     State  Controlled  Institution  of  Higher  Learning 

C.  Munidpai  J  .  Private  University 

D.  Township  K    Indian  Tribe 

E.  lotcntate  L.  ladividuai 

F.  InicnBimidpal  M.  Profit  Organization 

G.  Special  District  N.  Other  (Specify): \ 


9.  NAME  OF  FEDERAL  AGENCY: 


II.  DESCRIPTrVE  TITLE  OF  APPUCaNTS  PROJECT: 


M.  CONGRESSIONAL  DISTRICTS  OF: 


a.  AppUriK 


b.  Projoet 


15.  ESnMATES  FUNDING: 


a.  Federal 


c.  Stau 


4.  Uol 


«.  Other 


r 

lac 


g.  TOTAL 


U.  TO  THE  BEST  O 


.00 


.00 


W.  IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTTVE  ORDER  12372 
PROCESS? 

a.  YES    THIS  PREAPPUCATION/APPUCATION  WAS  MADE  AVAILABLE  TO  THE 

STATE  EXECUTTVE  ORDER  12372  PROCESS  FOR  REVIEW  ON 
DATE , 

b.  NO.  D  PROGRAM  IS  NOT  COVERED  BY  E.0, 12372 

a  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


17.  IS  THE  APPUCANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
Q  Ye*  If  'Yes.*  attach  an  cxpianatioa. 


a  No 


IB    TO  THE  BEST  OF  MY  KNOWLEDGE  A.VD  BELIEF.  ALL  DATA  IN  THIS  APPUCATION/PREAPPUCATION  ARE  TOUE  AND  C0««2J^LTO^ 
SxSS^SJb^?^a[JS0IU^b7^  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WTTH  THE 

ATTACHED  ASSURANCES  DF  THE  ASSISTANCE  IS  AWARDED. 


a.  Typed  iName  of  Autiioriztd  Reprticntativc 


b.  Title 


d.  Sicnature  of  Auttaorind  RcprtBcntathrc 


c.  Telephone  oumber 


e.  DatcSicncd 


Previous  Editioas  Noc  Usable 
Autborized  for  total  Reproductkm 


Sundard  Form  424  (REV  4-88) 
Prescribed  by  OMB  Circular  A-102 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  statidanl  form  used  by  applicants  as  a  required  focesheet  for  preapplicatioits  arid  applications  submitted  for  Federal  assistance. 
It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and  comment  procedure 
in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to 
review  the  applicant's  submission. 


Item: 
I. 


10. 


Entry: 

Self-explanatoiy. 

Date  application  submitted  to  Federal  agency  (or  State 
if  applicable)  &  applicant's  control  number  (if 
applicable). 

State  use  only  (if  applicable) 

If  this  application  is  to  continue  or  revise  an  existing 
award,  enter  present  Federal  identifier  number.  If  for 
a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this 
assistance  activity,  complete  address  of  the  applicant, 
and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space  provided. 

Check  appropriate  box  and  enter  appropriate  letter(s) 
in  the  space(s)  provided. 

-  "New"  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project      with 
a  projected  completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  required. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g.. 
State,  counties,  cities. 

13.  Self-e.\planatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Value  of 
in-kind  contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action  will  result 
in  a  dollar  change  to  an  existing  award,  indicate  onlv 
the  amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show  breakdown 
on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdown  using  s^e  categories 
as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  is  subject  to  the 
State  intergovernmental  review  process. 

1 7.  This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances,  loans  and  ta.\es. 

18.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agetKies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 


II.  Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach  a  map 
showing  project  location.  For  preapplications,  use  a 
separate  sheet  to  provide  a  summary  description  of  the 
project. 
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PART  II •BUDGET  INFORMATION 

SECTION  A  -  Budget  Summary  by  Categories 


I6L 


I.  Personnel 


2.  Fringe  Benefits  (Rate        ) 


3.  Travel 


4.  Equipment 


5.  Supplies 


6.  Contractual 


7.  Other 


8.  Total,  Direct  Cost 
(Lines  I  through  7) 


m. 


J£L 


9.  Indirect  Cost  (Rate    %) 


10.  Training  Cost/Stipends 


II.  TOTAL  Funds  Requested 
(Lines  8  through  10) 


SECTION  B'  Cost  Sharing/ Match  Summary  (if  appropriate) 

(A) 


I.  Cash  Contribution 


2.  In-Kind  Contribution 


3.  TOTAL  Cost  Sharing  / Match 
(Rate    %) 


m 


(C) 


NOTE-  Use  Column  A  to  record  funds  requested  for  the  initial  period  of  performance  (}%^  l"!^"/^.': 

18  months,  etc.):  Column  B  to  record  changes  to  Column  A  (Le.  requests  for  additional  funds 
or  line  item  changes;  and  Column  C  to  record  the  totals  (A  plus  B). 
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INSTROCTIONS    FOR    PART   II    -    BUDGET   INFORMATION 


SECTION  A   -   Budget  Suamary  by  Categories 


L 


i. 


6. 


e, 

I 


f 


Personnel :  Show  salaries   to  be  paid  for  project  personnel . 

Fringe  Benefi ts ;  Indicate   the  rate  and  amount  of  fringe  benefits. 

Travel :      Indicate   the  amount  requested  for  staff   travel.      Include 
funds   to  cover 'at   least  one   trip   to  Washington,    DC  for  project 
director  or  designee.  ' 

Equipment :      Indicate   the  cost  of  non- expendable  personal  property 
that  has  a   useful   life  of  more   than  one  year  with  a  per  unit  cost  of 
$5,000  or  more. 

Supplies :      Include   the  cost  of  consumable  supplies  and  materials   to  be 
used  during   the  project  period. 

Contractual :      Show  the  amount   to  be  used  for    (1)   procurement   contracts 
(except   those  which  belong  on  other  lines  such  as  supplies  and 
equipment) ;   and    (2)    sub-contracts/grants. 

Other :      Indicate  all   direct   costs  not  clearly  covered  by  lines  1 
through   6  above,    including  consultants. 

Total,    Direct   Costs:      Add  lines  1    through   7. 

Indirect  Costs:      Indicate   the  rate  and  amount  of  indirect   costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 


0.       Training   /Stipend   Cost:        (If  allowable) 


it.      Total   Federal   funds  Requested:      Show  total   of  lines   8   through  10. 


SECTION  B    -   Cost  Sharing /Matching  Summary 

Indicate   the  actual  rate  eind  amount  of  cost  sharing/matching  when 
there   is  a  cost  sharing/matching  requirement.      Also  include  percentage 
of   total  project  cost  and  indicate  source  of  cost  sharing/matching 
funds,    i.e.    other  Federal   source  or  other  Non-Federal   source. 

NOTE:    PLEASE   INCLUDE  A  DETAILED   COST  ANALYSIS   OF  EACH  LINE   ITEM. 
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Appendix  C 


COVER  SHEET 


APPLICATION  FOR  FUNDING  UNDER 


SGA/DFA-02-110 


YOUTH  DEVELOPMENT  PRACTITIONER 


APPRENTICESHIP 


IMPLEMENTATION  GRANTS 


Name  of  Applicant: 


Contact  Person: 


Phone  Number: 


CATEGORIES:  (MUST  CHECK  ONE) 

CATEGORY  1  -National  Organizations 


CATEGORY  2  -Current  YDPA  Grantee 


[FR  Doc.  02-9088  Filed  4-12-02;  8:45  am] 

BILUNG  CUOE  451(>-3fr-C 


NATIONAL  CREOrr  UNION 
ADMINISTRATION 

Notice  of  Meeting;  Sunshine  Act 


TIME  AND  date:  10  a.m.,  Thursday,  April 
18.  2002. 

1LACE:  Board  Room,  7th  Floor.  Room 
047, 1775  Duke  Street,  Alexandria,  VA 
2314-3428. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 
1   1 .  Quarterly  Insurance  Fund  Report. 
I   2.  Request  from  a  Federal  Credit 
tlnion  to  Expand  its  Community 
Charter. 

3.  Final  Rule:  Interpretative  Ruling 
and  Policy  Statement  (IRPS)  02-1, 
Chartering  and  Field  of  Membership 
Policy. 

4.  Request  from  a  Corporate  Credit 
Union  for  Federal  Share  Insurance. 
RECESS:  11:15  a.m. 

TIME  AND  DATE:  11:30  a.m.,  Thursday, 

April  18,  2002. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  Under 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  Exemptions  (8). 
{9)(A)(ii).  and  (9)(B). 

2.  Two  (2)  Administrative  Actions 
nder  Part  704  of  NCUA's  Rules  and 

Regulations.  Closed  pursuant  to 
Exemption  (8). 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  703-518-6304. 

Becky  Baker. 

Secretary  of  the  Board. 

[FR  Doc.  02-9214  Filed  4-11-02;  2:17  pm] 

BILUNG  CODE  753S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Conservation  Act  of  1978  Notice  of 
Pennit  Modification 

AGENCY:  National  Science  Foundation. 
SUMMARY:  The  Foundation  modified  a 
permit  to  conduct  activities  regulated 
under  the  Antarctic  Conservation  Act  of 
1978  (Public  Law  95-541;  Code  of 
Federal  Regulations  Title  45,  part  670). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Officer, 
Office  of  Polar  Programs.  Rm.  755. 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 


L 


Description  of  Permit  and 
Modification:  On  March  12,  2001.  the 
National  Science  Foundation  issued  a 
permit  (ACA  #2001-025)  to  Dr.  Daniel 
P.  Costa  after  posting  a  notice  in  the 
January  31.  2001  Federal  Register. 
Public  comments  were  not  received.  A 
request  to  modify  the  permit  was  posted 
in  the  Federal  Register  on  March  5. 
2002.  No  public  comments  were 
received.  The  modification,  issued  by 
the  Foimdation  on  April  8.  2002,  allows 
the  permit  holder  to  enter  several 
Antarctic  Specially  Protected  Areas  in 
the  Antarctic  Peninsula  in  order  to 
capture  and  attached  satellite  relay  data 
loggers  (SRDL)  on  up  to  25  crabeater 
seals.  Access  to  the  sites  will  only  take 
place  to  locate  seals  hauled  up  on  the 
shore,  in  situations  where  there  are  no 
seals  available  on  the  sxirrounding  pack 
ice. 

Location:  Dion  Islands  (ASPA  #107), 
Lagotellerie  Island  (ASPA  #116),  Avian 
Island  (ASPA  #117),  and  Rothera  Point, 
Adelaide  Island  (ASPA  #129). 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  02-8995  Filed  4-10-02;  8:45  am] 

BILUNG  CODE  7S5S-01-«  , 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-22-ISFSI] 

In  the  Matter  of  Private  Fuel  Storage 
L.L.C.  (Independent  Spent  Fuel 
Storage  Installation) 

CU-02-11 

Memorandum  and  Order  • 

This  order  concerns  two  documents 
filed  by  the  State  of  Utah  on  February 
11.  2002.  relating  to  the  pending  license 
application  submitted  by  Private  Fuel 
Storage.  L.L.C.  (PFS).  Utah's 
"Suggestion  of  Lack  of  Jurisdiction" 
argues  that  the  Nuclear  Waste  Policy 
Act  of  1982.  as  amended  (NWPA).^ 
deprives  the  Commission  of 
"jurisdiction"  over  PFS's  application  for 
a  license  to  construct  and  operate  an 
independent  spent  fuel  storage 
installation  (ISFSI)  on  the  reservation  of 
the  Skull  Valley  Band  of  Goshute 
Indians.  In  its  "Petition  to  Institute 
Rulemaking  and  to  Stay  Licensing 
Proceeding,"  Utah  asks  the  Commission 
to  amend  its  regulations  in  accordance 
with  this  theory,  and  to  suspend  related 
proceedings  while  the  rulemaking  is 

pending. 

For  the  reasons  set  forth  below^  we 
deny  the  request  for  stay,  set  a  schedule 


for  interested  parties  to  submit  briefs  on 
the  substantive  issue  whether  the  NRC 
has  authority  under  Federal  law  to  issue 
a  license  for  the  proposed  privately- 
owned,  away-from-reactor  spent  fuel 
storage  facility,  and  defer  a  decision  on 
the  rulemaking  petition  until  we  have 
had  the  opportunity  to  decide  this 
threshold  legal  question. 

L  Background 

In  1980,  the  NRC  promulgated  its  . 
regulations  allowing  for  licensing  of 
ISFSIs,  10  CFR  part  72,  under  its  general 
authority  under  the  Atomic  Energy  Act 
(AEA)  to  regulate  the  use  and 
possession  of  special  nuclear  material.^ 
This  was  two  years  before  Congress 
enacted  the  NWPA. 

In  both  its  Petition  for  Rulemaking 
and  "Suggestion  of  Lack  of 
Jurisdiction,"  Utah  argues  that  the 
NWPA  contemplates  a  comprehensive 
and  exclusive  solution  to  the  problem  of 
spent  nuclear  fuel  and  does  not 
authorize  private,  away-from-reactor 
storage  facilities  such  as  the  proposed 
PFS  facility.  Utah  rests  its  argument  on 
the  following  provision: 

Notwithstanding  any  other  provision  of 
law,  nothing  in  this  act  shall  be  construed  to 
encourage,  authorize,  or  require  the  private 
or  Federal  use,  purchase,  lease,  or  other 
acquisition  of  any  storage  facility  located 
away  from  the  site  of  any  civilian  nuclear 
power  reactor  and  not  owned  by  the  Federal 
Government  on  the  date  of  the  enactment  of 
this  Act.3 

Thus,  says  Utah,  the  NWPA  caimot  be 
said  to  "authorize"  a  private,  away- 
from-reactor  ISFSI  like  the  proposed  the 
PFS  facility.  Utah  claims  that  because 
the  NWPA  established  a  comprehensive 
system  for  dealing  with  spent  nuclear 
fuel,  it  is  the  only  possible  source  for 
NRC's  jurisdiction  over  spent  fuel 
storage  and  overrides  the  Commission's 
general  authority  under  the  AEA  to 
regulate  the  handling  of  spent  fuel. 

PFS  opposes  Utah's  petitions,  and 
argues  that  nothing  in  the  NWPA 
expressly  repeals  the  NRC's  general. 
AEA-based  licensing  authority  over 
spent  fuel.  PFS  emphasizes  that  the 
NWPA  provision  on  which  Utah  relies 
does  not  explicitly  prohibit  a  private, 
away-from-reactor  facility.  The  NRC 
Staff  opposes  Utah's  petitions  on 
procedural  grounds. 

n.  Discussion 

A.  Request  for  Stay  of  Proceedings 
Pending  Review 

We  find  that  Utah's  request  does  not 
meet  the  four-part  test  for  a  stay  of 
Board  proceecfings.  In  determining 


'  42  U.S.C.  §  10101  et.  seq. 


2  See  45  FR  74,693  (Nov.  12.  1980). 
3NWPA§  135(h). 
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tvhether  to  grant  a  stay  of  a  licensing 
proceeding,  the  Commission  looks  at 
four  factors:  (1)  Whether  the  petitioner 
has  made  a  strong  showing  that  it  is 
likely  to  prevail  upon  the  merits;  (2) 
whether  the  petitioner  faces  irreparable 
injury  if  a  stay  is  not  granted;  (3) 
whether  the  issuance  of  a  stay  would 
harm  other  interested  parties;  and  (4) 
where  the  public  interest  lies.*  The 
proponent  of  the  stay  has  the  biuden  of 
demonstrating  that  these  factors  are 
met.^ 

First,  Utah  does  not  make  a  strong 
showing  of  probable  success  on  the 
merits.  The  NWPA  on  its  face  does  not 
prohibit  private,  away-from-reactor 
spent  fuel  storage.  The  NWPA  section 
on  which  Utah  relies,  if  intended  to 
prohibit  such  storage,  certainly  does  not 
do  so  directly.  It  says  only  that  "nothing 
in  this  act  *  *   *  encourage(s), 
authorize[s],  or  requirels)"  the  use  of 
such  facilities.  It  does  not,  in  terms, 
prohibit  storage  of  spent  nuclear  fuel  at 
any  privately-owned,  away-from-reactor 
facility-which  is  Utah's  position.  We  are 
willing  to  consider  Utah's  complex 
legislative  history  and  statutory 
structure  arguments,  but  we  are  not 
prepared  to  say  that  Utah's  arguments 
are  likely  to  prevail. 

Second,  we  find  no  evidence  that 
Utah  faces  "irreparable  injury"  if  an 
immediate  stay  is  not  granted.  Utah 
claims  that  it  will  suffer  a  loss  of  "costs, 
expenses,  and  attorneys'  fees"  resulting 
from  its  participation  in  the  PFS 
licensing  proceeding.  *  It  is  well- 
established  in  Commission  case  law, 
however,  that  we  do  not  consider  the 
inciirrence  of  litigation  expenses  to 
constitute  irreparable  injury  in  the 
context  of  a  stay  decision.'  Therefore, 
the  State  has  failed  to  demonstrate  that 
it  would  be  irreparably  harmed  if  a  stay 
is  not  granted. 

We  also  find  that  the  third  and  fourth 
factors  of  the  stay  test  are  not  met.  Utah 
argues  that  PFS  is  not  harmed,  and  will 


*  See  Sequoyah  Fuels  Corp..  (Gore.  Oklahoma 
Site).  CU-94-^.  40  NKC  1.  6  (1994):  Allied-General 
Nuclear  Services  (Barnwell  Nuclear  Fule  Plant 
Separations  FacUity).  ALAB-296.  2  NRC  671. 677- 
78  (1975);  CF.  Private  Fuel  Storage,  L.L.C, 
(Independent  Spent  Fuel  Storage  Installation).  CU- 
02-08.  55  NRC  _,  slip  op.  at  3  n.  7  (2002).  This 

is  the  same  test  set  forth  in  our  regulations  for 
determining  whether  to  grant  a  stay  of  the 
effectiveness  of  a  presiding  officer's  decision.  10 
CFR§  2.788(e). 

>  See  Hydro  Resources  Inc..  CU-9»-08,  47  NRC 
314,  323  (1998);  Alabama  Power  Co.  (Joseph  M. 
Farley  Nuclear  Power  Plant.  Units  1  and  2),  CU- 
81-27,  14  NRC  795,  797  (1981). 

•  Rulemaking  Petition  at  37-38. 

'  See  Sequoyah  Fuels  Corporation  and  General 
Atomics,  ClJ-94-9,  40  NRC  at  6.  See  also 
Metropolitan  Edison  Co.  (Three  Mile  Island  Nuclear 
Station,  Unit  1).  CLl-84-17,  20  NRC  801,  804 
(1984). 


in  fact  benefit  by  saving  litigation  costs, 
if  the  Commission  stays  proceedings 
that  will  ultimately  prove  futile  once  we 
determine  that  we  have  no  authority  to 
issue  this  license.  Although  this 
reasoning  is  imaginative,  PFS  does  not 
agree  and  opposes  the  stay.  The 
proceedings,  which  have  gone  on  for 
over  four  years,  are  at  last  nearing 
completion  and  further  hearings  are 
imminent.  If  the  other  parties  are  forced 
to  reschedule  expert  and  attorney  time 
for  some  future  date,  it  will  cause  them 
great  inconvenience.  The  imminence  of 
the  hearings  is  also  a  factor  in  our 
determination  that  the  public  interest 
will  be  served  if  the  parties  are  allowed 
to  wrap  up  the  matters  they  have  been 
litigating  for  so  long. 

For  the  foregoing  reasons,  we  deny 
Utah's  request  for  a  stay  of  these 
proceedings. 

B.  Commission  Consideration  of  NWPA 
Issue  on  the  Merits 

Both  the  NRC  staff  and  PFS  argue  that 
the  Commission  should  not  consider  the 
NWPA  issue  at  this  time  because  the 
Suggestion  of  Lack  of  Jurisdiction  is 
untimely.  They  maintain  that  the 
"suggestion"  constitutes  an  untimely 
interlocutory  appeal  of  a  1998  Atomic 
Safety  and  Licensing  Board  decision 
ruling  on  Contention  Utah  A." 

Utah  first  made  its  NWPA  argument 
in  1997  in  its  Contention  Utah  A  in  the 
proceedings  before  the  Licensing 
Board.»  On  April  22. 1998,  the  Board 
rejected  the  contention  as  an 
impermissible  challenge  to  the 
Commission's  regulations.'"  Utah's 
newl3hfiled  "suggestion"  could  be 
viewed  as  merely  a  misnamed 
interlocutory  appeal  of  the  1998  Board 
ruling,  particularly  because  NRC's  rules 
of  practice  have  no  provision  for  a 
pleading  or  motion  called  a  "Suggestion 
of  Lack  of  Jurisdiction."  A  petition  for 
interlocutory  Commission  review,  if 
desired,  should  have  come  15  days  after 
the  Board  entered  the  ruling.' ' 
Otherwise,  Interlocutory  rulings  must 


•See  "NRC  SufTs  Response  to  the  State  of  Utah's 
(1)  Request  to  Stay  Proceeding,  and  (2)  Suggestion 
of  Lack  of  Jurisdiction, "  (Feb.  26,  2002),  at  7-8; 
'Applicant's  Response  to  Utah's  Suggestion  of  Lack 
of  Jurisdiction"  (Feb.  21.  2002),  at  4-7. 

"See  "State  of  Utah's  Contentions  on  the 
Construction  and  Operating  License  Application  by 
Private  Fuel  Storage  L.L.C  for  an  Independent 
Spent  Fuel  Storage  Facility, "  (Nov.  23.  1997). 
("Congress  has  not  authorized  the  NRC  to  issue  a 
license  to  a  private  entity  for  a  4,000  cask,  away- 
from-reactor,  centralized,  spent  nuclear  fuel  storage 
facility.") 

■°  Private  Fuel  Storage.  L.L.C.  (Independent  Spent 
Fuel  Storage  Installation).  LBP-98-7.  47  NRC  142, 
183  (19981 

"See  10 CF.R.  52.786(b). 


wait  for  resolution  until  a  final  decision 
is  entered. 

Despite  the  reasonableness  of  the  staff 
and  applicant's  timeliness  argument,  we 
find  countervailing  concerns  that  make 
immediate  merits  consideration 
appropriate.  The  issue  presented  here 
raises  a  fundamental  issue  going  to  the 
very  heart  of  this  proceeding.  If  in  fact 
NRC  has  no  authority  to  issue  PFS  a 
license,  completion  of  the  licensing 
process  would  be  a  waste  of  resources 
for  all  parties  as  well  as  the 
Commission.  In  addition,  Utah  has  filed 
a  petition  for  rulemaking,  arguing  that 
NRC's  regulations  must  be  amended  in 
accordance  with  the  state's  legal  theor)^ 
The  underlying  legal  question,  whether 
the  law  requires  a  rule  change,  must  be 
resolved  before  NRC  can  accept  or  deny 
that  petition. 

We  have  decided  that  the  legal  issue 
is  better  resolved  in  an  adjudicatory 
format — i.e..  through  legal  briefs — than 
in  a  rulemaking  format.  'We  therefore 
take  review  in  the  exercise  of  our 
inherent  supervisory  authority  over 
adjudications  and  rulemakings. '^ 

"The  parties  to  this  adjudication  are 
intimately  concerned  and  eminently 
well-informed  about  the  legal  question 
raised  in  Utah's  petition.  These 
litigation  parties,  as  opposed  to  the 
general  public,  are  likely  to  be  the 
source  of  the  most  pertinent  arguments 
and  information.  Public  comment  is 
likely  to  be  less  useful  here,  in  a 
situation  calling  for  pure  legal  analysis, 
than  in  the  usual  situation  where  the 
rulemaking  proceeding  raises  scientific, 
policy  or  safety  issues.  We  do  consider, 
however,  that  persons  outside  this 
litigation  should  have  an  opportimity  to 
weigh  in  on  the  NWPA  issue  and 
therefore  invite  any  interested  persons 
to  submit  amicus  curiae  briefs. 

We  conclude  that  the  rulemaking 
process  should  be  put  on  hold  until  the 
Commission  rules  on  the  threshold 
issue  of  whether  the  NWPA  deprives  it 
of  authority  to  license  a  private,  away- 
from-reactor  spent  fuel  storage  facility. 
If  the  legal  issue  is  ultimately  resolved 
in  Utah's  favor,  then  a  formal  revision 
clarifying  Part  72  could  be  issued  at  that 
time. 

m.  Brie6 

We  already  have  before  us  extensive 
arguments  by  Utah  (in  its  Suggestion 
and  Rulemaking  Petition)  and  PFS  (in 
its  Response  to  Utah's  Suggestion  of 


'2  See.  e.g..  North  Atlantic  Energy  Service 
Corporation  (Seabrook  Station.  Unit  1),  CLl-98-18, 
48  NRC  129  (1998);  Baltimore  Gas  &  Electric  Co. 
(Calvert  Qiffs  Nuclear  Power  Plant,  Units  1  and  2). 
CLl-98-15,  48  NRC  45,  52-53  (1998):  Cf.  Kansas 
Gas  and  Elec.  Co.,  (Wolf  Creek  Generating  Station, 
Unit  1).  CLl-99-05. 49  NRC  199  (1999). 
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Lack  of  Jurisdiction  and  attachments). 
We  will  consider  the  legal  arguments  set 
forth  in  those  documents. 

If  these  parties  wish  to  supplement 
the  arguments  made  therein,  they  may 
submit  further  briefs  to  the  Commission 
by  May  15.  In  addition,  interested 
persons  are  invited  to  submit  amicus 
curiae  briefs  by  May  15.  Briefs  should 
be  no  longer  than  30  pages  and  should 
be  submitted  electronically  (or  by  other 
means  to  ensure  that  receipt  by  the 
Secretary  of  Commission  by  the  due 
date),  with  paper  copies  to  follow.  Briefs 
in  excess  of  10  pages  must  contain  a 
table  of  contents,  with  page  references, 
and  a  table  of  cases  (alphabetically 
arranged),  statutes,  regulations,  and 
Other  authorities  cited,  with  references 
to  the  pages  of  the  brief  where  they  are 
cited.  Page  limitations  are  exclusive  of 
•ages  containing  a  table  of  contents, 
table  of  cases,  and  any  addendimi 
containing  statutes,  rules,  regulations, 
and  like  material. 

IV.  Conclusion 

For  the  foregoing  reasons,  the  request 
for  a  stay  of  proceedings  is  denied,  the 
petition  for  rulemaking  is  deferred. 
Commission  review  of  the  NWPA  issue 
is  granted,  and  the  adjudicatory  parties 
and  any  interested  amicus  ciuiae  are 
authorized  to  file  briefs  as  set  out  above. 

It  is  so  ordered. 

Dated  at  Rockville.  MD  this  3rd  day  of 
.  ipril,  2002. 

For  the  Commission.'' 
knnette  Vietti-Cook. 
Secretary  of  the  Commission. 
|FR  Doc.  02-9081  Filed  4-12-02;  8:45  am] 

BILUNG  CODE  7590-01-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Public  Availability  of  Year  2001  Agency 
Inventories  Under  the  Federal 
Activities  inventory  Reform  Act  of  1998 
(Public  Law  105-270)  ("FAIR  Act") 

agency:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Notice  of  public  availability  of 

agency  Inventory  of  Activities  That  Are 

Not  Iiiherently  Governmental. 

SUMMARY:  The  Department  of  Defense 
inventory  of  activities  that  are  not 
Inherently  Governmental  is  now 
available  to  the  public,  in  accordance 
with  the  "Federal  Activities  Inventory 
Reform  Act  of  1998"  (Public  Law  105- 


270)  ("FAIR  Act").  This  is  the  fourth 
and  final  release  of  the  2001  FAIR  Act 
inventories.  The  Office  of  Federal 
Procurement  Policy  has  also  made 
available  a  summary  FAIR  Act  User's 
Guide  through  its  Internet  site:  http:// 
www.  whitehouse.gov/OMB/ 
procurement/index. html.  This  User's 
Guide  will  help  interested  parties 
review  2001  FAIR  Act  inventories,  and 
will  also  include  the  web-site  addresses 
to  access  agency  inventories. 

The  FAIR  Act  requires  that  0MB 
publish  an  announcement  of  public 
availability  of  agency  Inventories  of 
Activities  that  are  not  Inherently 
Governmental  upon  completion  of 
OMB's  review  and  consultation  process 
concerning  the  content  of  the  agencies' 
inventory  submissions.  0MB  has  now    . 
completed  this  process  for  the  year 
2001. 

Those  interested  in  reviewing  the 
Department  of  Defense  year  2001  FAIR 
Act  inventory  may  contact  the 
Department's  FAIR  Act  hotline  at  (703) 
824-2692  or  may  access  the  inventory 
through  the  website  address  at:  http:// 
web.lmi.org/faimet/. 

The  Department  of  Defense  mail 
service,  post  September  11.  2001.  has 
experienced  significant  delays  due  to 
new  security  requirements.  Therefore, 
interested  parties  are  encouraged  to  use 
the  FAX  to  submit  challenges  and 
appeals  regarding  the  content  of  the 
inventory,  as  provided  for  by  the  FAIR 
Act.  The  FAX  number  for  each 
Departmental  component  (Army,  Navy, 
Air  Force,  Marines,  etc)  is  provided  on 
the  above  website. 

Mitchell  E.  Daniels,  Jr.,    ■ 

Director. 

[FR  Doc.  02-8992  Filed  4-12-02;  8:45  am) 

BILUNG  CODE  3110-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Determining  Variable-Rate  Premium; 
Interest  on  Late  Premium  Payments; 
interest  on  Underpayments  and 
Overpayments  of  Single-Employer 
Plan  Termination  Liability  and 
Multiemployer  Withdrawal  Liability; 
Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Notice  of  interest  rates  and 

assumptions. 


"  Commissioner  Diaz  was  not  present  for  the 
affirmation  of  this  Order.  If  he  had  been  present,  he 
would  have  approved  it. 


summary:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 


be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  can  be  derived  fi'om  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Included  in 
this  notice  are  required  interest  rates  for 
determining  the  variable-rate  premitun 
for  premium  pa>Tnent  years  beginning 
in  January  through  April  2002.  Jnterest 
rates  are  also  published  on  the  PBGC's 
Web  site  (http://www.pbgc.gov). 
DATES:  The  required  interest  rates  for 
determining  the  variable-rate  premium 
imder  part  4006  apply  to  premitmi 
payment  years  beginning  in  January 
through  April  2002.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  May  2002.  The  interest  rates  for  late 
premium  payments  imder  part  4007  and 
for  underpajrments  and  overpayments  of 
single-employer  plan  termination 
liability  under  part  4062  and 
multiemployer  withdrawal  liability 
under  part  4219  apply  to  interest 
accruing  during  the  second  quarter 
(April  through  June)  of  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  Cieneral  Counsel, 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PB(X's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate 
premiimi.  The  required  interest  rate  is 
described  as  the  "applicable 
percentage"  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year"). 

The  Treasury  Department  has 
suspended  issuance  of  30-year  Treasury 
securities  and,  effective  February  18, 
2002,  ceased  supplying  the  Federal 
Reserve  Board  with  an  estimate  of  the 
annual  yield  on  30-year  Treasury 
securities,  which  until  then  had  been 
published  in  Federal  Reserve  Statisticd 
Release  H.15.  However,  the  Internal 
Revenue  Service  in  Notice  2002-26 
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(schediiled  for  publication  in  Internal 
Revenue  Bulletin  2002-15)  announced 
that  it  had  determined  the  rate  of 
interest  on  30-year  Treasury  securities 
for  February  2002  and  that  it  would 
determine  and  publish  the  rate  of 
interest  on  30-year  Treasury  securities 
for  succeeding  months  pending 
enactment  of  legislative  changes  that 
address  the  discontinuance  of  30-year 
Treasury  securities.  The  PBGC  has 
concluded  that  it  is  appropriate  to  use 
the  February  rate  annoimced  in  Notice 
2002-26,  and  future  rates  determined  in 
the  manner  described  in  that  notice,  in 
setting  the  required  interest  rate  for 
purposes  of  calculating  the  variable-rate 
premium. 

Until  March  9,  2002,  the  appUcable 
percentage  of  the  30-year  Treasury  rate 
(to  be  used  in  determining  the  required 
interest  rate)  under  section 
4006(a)(3)(E){iii)(n)  of  ERISA  had  been 
85  percent.  However,  the  Job  Creation 
and  Worker  Assistance  Act  of  2002 
(Public  Law  No.  107-147),  signed  into 
law  on  that  date,  changes  the  applicable 
percentage  to  100  percent  for  plan  years 
haginning  after  December  31,  2001.  and 
before  January  1,  2004. 

Accordingly,  the  required  interest 
rates  to  be  used  in  determining  variable- 
rate  premiums  for  premium  payment 
years  beginning  in  January  through 
April  2002  are  5.48  percent  for  January, 
5.45  percent  for  February,  5.40  percent 
for  March,  and  5.71  percent  for  April 
( i.e.,  100  percent  of  the  30-year  Treasiuy 
rate  figures  for  December  2001  through 
March  2002). 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premiimi 
payment  years  beginning  between  May 
2001  and  April  2002. 


4007)  require  the  payment  of  interest  on 
late  premium  payments  at  the  rate 
established  imder  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 
§  4062.7  of  the  PBGC's  regulation  on 
Liability  for  Termination  of  Single- 
employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
imderpayments  and  overpayments  of 
emplorfer  liability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
Service.  The  rate  applicable  to  the 
second  quarter  (April  through  June)  of 
2002,  as  annoimced  by  the  IRS,  is  6 
percent. 

The  following  table  lists  the  late 
payment  interest  rates  for  premiujoos  and 
employer  liability  for  the  specified  time 
periods: 


For  premium  payment  years 
beginning  in 


May  2001    

June  2001   

July  2001    

August  2001  ... 
September  2001 
October  2001  .. 
November  2001 
December  2001 
January  2002  .. 
February  2002 

March  2002  

April  2002    


The  re- 
quired inter- 
est rate  is 


4.80 
4.91 
4.82 
4.77 
4.66 
4.66 
4.52 
4.35 
5.48 
5.45 
5.40 
5.71 


Late  Premium  Pa3rments; 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Liability 

Section  4007(b)  of  ERISA  and 
§  4007.7(a)  of  the  PBGC's  regulation  on 
Payment  of  Premiums  (29  CFR  part 


From 


4/1/96 
7/1/96 
4/1/96 
1/1/99 
4/1/99 
4/1/00 
4/1/01 
7/1/01 
1/1/02 


6/30/96 
3/31/98 

12/31/98 
3/31/99 
3/31/00 
3/31/01 
6/30/01 

12/31A)1 
6/30/02 


Interest 

rates 

(percent) 


Underpajrments  and  Overpajmients  of 
Multiemployer  Withdrawal  Liability 

Section  4219.32(b)  of  the  PBGC's 
regiilation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liabihty  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
imderpayments  and  overpayments  of 
withdrawal  liability  under  section  4219 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  second 
quarter  (April  through  June)  of  2002 
(i.e.,  the  rate  reported  for  March  15, 
2002)  is  4.75  percent. 

The  following,  table  lists  the 
withdrawal  liability  underpayment  8md 
overpayment  interest  rates  for  the 
specified  time  periods: 


From 

Through 

Interest  rate 
(percent) 

4/1/96   

7/1/97 

1/1/99   

6/30/97 

12/31/98 

9/30/99 

12/31/99 

3/31/00 

6/3Q«)0 

3/31/01 

6/30/01 

9/30/01 

12/31/01 

6/30«)2 

8.25 
8.50 
7.75 

10/1/99   

8.25 

1/1/00   

8.50 

4/1/00    

8.75 

7/1/00   

9.50 

4/1/01    

8.50 

7/1/01    

7.00 

10/1/01    

6.50 

1/1/02   

4.75 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assiunptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  May 
2002  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  9th  day 
of  April  2002. 
Steven  A.  Kandarian, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
[PR  Doc.  02-9065  Filed  4-12-02;  8:45  am] 

MLLINQ  COOe  7706-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Review  of  a 
Revisad  Information  Collection:  OPM 
2809 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Uw  104-13,  May  22, 1995),  this 
notice  aimoimces  that  the  Office  of 
Personnel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  a 
revised  information  collection.  OPM 
2809,  Health  Benefits  Registration  Form, 
is  used  by  annuitants  and  former 
spouses  to  elect,  cancel,  or  change 
health  benefits  enrollment  during 
periods  other  than  open  season. 

There  are  approximately  30,000 
changes  to  health  benefits  coverage  per 
year.  Of  these.  20.000  are  submitted  on 
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form  OPM  2809  and  10.000  verbally  or 
in  written  correspondence.  Each  form 
takes  approximately  45  minutes  to 
complete;  data  collection  by  telephone 
or  mail  takes  approximately  10  minutes. 
The  annual  burden  for  the  form  is 
15,000  hours;  the  burden  not  using  the 
form  is  1,667  hours.  The  total  burden  is 
16,667. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  E-mail  to 
mbtoomey@opm.gov.  Please  include 
your  mailing  address  with  yoiu  request. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  fi-om  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to— 

Ronald  W.  Melton,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.  Room  3349A,  Washington,  DC 
20415-3540 
and 
^seph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW,  Room  10235. 
Washington,  DC  20503 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— 
CONTACT:  Donna  G.  Lease,  Team  Leader, 
Desktop  Publishing  &  Printing  Team, 
Budget  &  Administrative  Services 
Division,  (202)  606-0623 
Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 
[FR  Doc.  02-9009  Filed  4-12-02;  8:45  am] 

aiLUNG  COOE  632S-S0-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting:  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  American  Stocii 
Exchange  LLC  (Kinam  Gold  Inc.,  $3.75 
Series  B  Convertible  Preferred  Stocit, 
par  value  $1.00  per  share)  File  No.  1- 
9620 


■f 


.pril  8,  2002. 

Kinam  Gold.  Inc..  a  Nevada 
corporation,  ("Issuer")  has  filed  an 
application  with  the  Securities  and 
E^cchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  rule  12d2-2(c) 
thereimder.2  to  strike  the  $3.75  Series  B 


>  15  U.S.C.  78fld). 
»17CFR240.12d2-2(c). 


Convertible  Preferred  Stock,  par  value, 
$1.00  per  share  ("Security"),  fi-om 
listing  and  registration  on  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"). 

The  Board  of  Directors  ("Board")  of 
the  Issuer  imanimously  approved  a 
resolution  on  April  1,  2002  to  withdraw 
its  Securities  fi-om  listing  on  the 
Exchange.  The  Board  cites  the  following 
reasons  for  its  decision  to  withdraw  its 
Security:  (i)  As  the  result  of  a  tender 
offer  made  on  February  20,  2002,  by 
Kinross  Gold  Corporation  ("Kinross"), 
which  indirectly  through  a  wholly- 
owned  subsidiary,  owned  all  of  the 
issued  and  outstanding  common  stock 
of  the  Issuer  and  approximately  51.4% 
of  the  Security,  Kinross  now  owns 
100%  of  the  common  stock  of  the  Issuer 
and  86.9%  of  the  Security;  (ii)  as  a 
result  of  Kinross's  current  ownership 
position,  the  Issuer  controls 
approximately  99.6%  of  the  vote  with 
respect  to  all  matters  submitted  jointly 
to  the  shareholders  of  the  common  stock 
and  Secimty.  In  addition,  Kinross 
controls  the  vote  on  all  matters 
requiring  approval  of  the  Security 
voting  separately  as  a  single  class;  (iii) 
in  the  tender  offer  materials  Kinross 
provided  to  its  shareholders,  Kinross 
indicated  its  intent  to  the  Issuer  to 
engage  in  a  merger,  recapitalization,  or 
other  transactions  subsequent  to  the 
tender  offer  in  which  any  remaining 
shareholders  of  the  Security  would  be 
entitled  to  receive  cash  for  their  shares 
and,  consequentiy,  Kinross  would  be 
the  sole  remaining  holder  of  the 
Security;  and  (iv)  as  of  January  22,  2002, 
prior  to  the  commencement  of  the 
tender  offer,  there  were  only  49 
registered  holders  of  the  Issuer's 
Security.  The  number  of  registered 
holders  was  reduced  to  32  as  a  result  of 
the  tender  offer. 

The  Issuer  states  in  its  application 
that  it  has  met  the  requirements  of  the 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  state  of 
Nevada,  in  which  it  is  incorporated,  and 
.  with  the  Amex's  rules  governing  an 
issuer's  volimtary  withdrawal  of  a 
security  fiom  listing  and  registration. 
The  Issuer's  application  relates  solely  to 
the  withdrawal  of  the  Securities  fi-om 
the  Amex  and  registration  under  section 
12(b)  of  the  Act  ^  and  shall  not  affect  its 
obligation  to  be  registered  under  section 
12(g)  of  the  Act." 

Any  interested  person  may,  on  or 
before  April  30.  2iM)2,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington.  DC  20549-0609.  facts 


bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  tb  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
healing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  p-jrsuant  to  delegated 
authority.* 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  02-8996  Filed  4-12-02;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-2S515;  File  No.  812-12582] 

Sage  Life  Assurance  of  America,  inc., 
et  al.;  Notice  of  Application 

April  9,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act"  or  "Act")  granting 
exemptions  from  the  provisions  of 
sections  2(a)(32)  and  27(i)(2)(A)  and 
Rule  22c-l  thereunder  to  permit  the 
recapture  of  Investment  Credits  applied 
to  purchase  payments  made  imder 
certain  deferred  variable  annuity 
contracts  and  certificates. 


3 15  U.S.C.  78y(b). 
«15U.S.C.  78/{g). 


SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  imder  section  6(c)  of  the 
Act  to  the  extent  necessary  to  permit, 
imder  specified  circumstances,  the 
recapture  of  Investment  Credits  applied 
to  purchase  payments  made  under 
deferred  variable  annuity  contracts  and 
certificates  (the  "Contracts")  that  Sage 
Life  will  issue  through  Variable  Account 
A,  as  well  as  other  contracts  that  Sage 
Life  may  issue  in  the  future  through 
Future  Accounts  that  are  substantially 
similar  in  all  material  respects  to  the 
Contracts  (the  "Future  Contracts"). 
Applicants  also  request  that  the  order 
being  sought  extend  to  any  other 
National  Association  of  Securities 
Dealers,  hic.  ("NASD")  member  broker- 
dealer  controlling  or  controlled  by,  or 
under  common  control  with.  Sage  Life, 
whether  existing  or  created  in  the 
future,  that  serves  as  a  distributor  or 
principal  underwriter  for  the  Contracts 
or  Future  Contracts  offered  through 


5  17  CFR  20O.3O-3(a)(l). 
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Variable  Account  A  or  any  Future 
Account  ("Sage  Life  Broker-Dealer(s)"). 

Applicants:  Sage  Life  Assurance  of 
America.  Inc.  ("Sage  Ufe").  The  Sage 
Variable  Annuity  Account  A  ("Variable 
Account  A"  or  "Variable  Account"), 
and  Sage  Distributors,  Inc.  ("SDI") 
(collectively,  "applicants"). 

Filing  Date:  The  application  was  filed 
on  July  24,  2001.  and  Amendment  No. 
1  to  the  application  was  filed  on  March 

25, 2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicant  with  a  copy  of  the  request,  in 
person  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  April  30,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  the  Applicants,  in  the  form 
of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  Secretary 
of  the  Commission. 
AODflESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Applicants,  c/o  James  F.  Bronsdon,  Sage 
Life  Assurance  of  America,  Inc.,  300 
Atlantic  Street,  Suite  302.  Stamford,  CT 
06901. 

FOR  FURTHER  INFORtM-nON  CONTACT: 
Rebecca  A.  Marquigny,  Senior  Counsel, 
or  Loma  MacLeod,  Branch  Chief,  Office 
of  Insurance. Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPlfMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  St.,  NW,  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  Sage  Life  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
Delaware.  Variable  Accoimt  A  was 
established  on  December  3, 1997.  Sage 
Life  serves  as  depositor  of  Variable 
Account  A.  Sage  Life  may  in  the  future 
establish  one  or  more  Future  Accoimts 
for  which  it  will  serve  as  depositor. 

2.  Variable  Account  A  is  a  segregated 
asset  accoimt  of  Sage  Life.  The  Variable 
Account  is  registered  with  the 
Commission  as  a  unit  investment  trust 
investment  company  under  the  Act 
Variable  Account  A  filed  a  Form  N-8A 


Notification  of  Registration  under  the 
1940  Act  on  December  24,  1997.  The 
Variable  Account  will  fund  the  variable 
benefits  available  under  the  Contracts 
funded  through  it.  Units  of  interest  in 
Variable  Account  A  under  the  Contracts 
they  fund  will  be  registered  under  the 
Securities  Act  of  1933  (the  "1933  Act"). 
In  that  regard.  Variable  Accoimt  A  filed 
a  Form  N— 4  Registration  Statement  on 
June  12,  2001  under  the  1933  Act 
relating  to  the  Contracts.  Sage  Life  may 
in  the  future  issue  Future  Contracts 
through  Variable  Account  A  or  through   ■ 
Future  Accounts.  That  portion  of  the 
assets  of  Variable  Account  A  that  is 
equal  to  the  reserves  and  other  Contract 
liabilities  with  respect  to  Variable 
Account  A  is  not  chargeable  with 
liabilities  arising  out  of  any  other 
business  of  Sage  Life.  Any  income,  gains 
or  losses,  realized  or  unrealized,  from 
assets  allocated  to  Variable  Account  A 
is,  in  accordance  with  Variable  Account 
A's  Contracts,  credited  to  or  charged 
against  Variable  Account  A,  without 
regard  to  other  income,  gains  or  losses 
of  Sage  Life. 

3.  SDI  is  a  wholly-owned  subsidiary 
of  Sage  Insurance  Group  Inc.  and  an 
affiliate  of  Sage  Life,  and  will  be  the 
principal  underwriter  of  Variable 
Account  A  and  distributor  of  the 
Contracts  funded  through  Variable 
Account  A  (the  "Variable  Account  A 
Contracts").  SDI  is  registered  with  the 
Conmiission  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934  (the 
"1934  Act")  and  is  a  member  of  the 
NASD.  The  Variable  Accoimt  A 
Contracts  will  be  offered  through 
unaffiliated  broker-dealers  who  have 
entered  into  agreements  with  SDI.  SDI, 
or  any  successor  entity,  may  act  as 
principal  underwriter  for  any  Future 
Accounts  and  distributor  for  any  Future 
Contracts  issued  by  Sage  Life  in  the 
future.  A  successor  entity  also  may  act 
as  principal  underwriter  for  Variable 
Account  A. 

4.  The  Contracts  are  a  part  of  Sage 
Life's  line  of  aimuity  products.  The 
Contracts  are  group  and  individual 
deferred  variable  and  fixed  annuity 
contracts  and  certificates.  The  Contracts 
may  be  issued  under  an  individual 
retirement  annuity  or  as  a  non-qualified 
contract.  The  Contracts  are  designed  to 
provide  for  the  accumulation  of  assets 
and  for  income  through  investment 
during  an  accumulation  phase.  Purchase 
payments  may  be  made  at  any  time 
during  the  accumulation  phase.  The 
minimum  initial  purchase  payment  is 
$5,000  for  non-qualified  contracts  and 
$2,000  for  qualified  contracts. 
Additional  premiums  of  at  least  $250 
can  be  made. 


5.  The  Contracts  permit  purchase 
payments  to  be  allocated  to  guarantee 
periods  of  the  Fixed  Accoimt  of  Sage 
Life  ("Fixed  Sub-Accounts"). 

6.  Variable  Account  A  is  divided  into 
various  available  sub-accounts,  each  of 
which  will  be  available  under  the 
Variable  Account  A  Contracts.  The  sub- 
accounts are  referred  to  as  "Variable 
Sub- Accounts."  Each  Variable  Sub- 
Account  will  invest  in  a  portfolio  of 
certain  underlying  mutual  funds 
("Funds").  The  Variable  Sub-Accounts 
and  the  Fixed  Sub-Accounts  will 
comprise  the  initial  Investment  Options 
under  the  Contracts.  The  Funds  are 
open-end  management  investment 
companies  registered  under  the  1940 
Act,  whose  shares  are  registered  under 
the  1933  Act. 

7.  Sage  Life,  at  a  later  date,  may 
determine  to  create  additional  Variable 
Sub- Accounts  of  Variable  Account  A  to 
invest  in  any  additional  portfolios  or 
other  investments  as  may  now  or  in  the 
future  be  available.  Similarly,  Veuiable 
Sub-Account(s)  of  Variable  Account  A 
may  be  combined  or  eliminated  ft'om 
time  to  time. 

8.  The  Contracts  provide  for  transfer 
privileges  among  Sub- Accounts,  dollar 
cost  averaging,  rebalancing,  and  other 
features.  The  following  charges  are 
assessed  imder  the  Contracts: 

(i)  Annual  asset-based  charges  of 
1.60%  for  Contract  years  1-7  and  1.40% 
for  Contract  years  8  and  thereafter; 

(ii)  A  surrender  charge  which  starts  at 
8.5%  in  the  first  year,  and  declines  to 
0%  in  the  8th  Contract  year  with  a  10% 
Free  Withdrawal  Amount.  The 
Surrender  Charge  (as  a  percentage  of 
purchase  payments  withdrawn  or 
surrendered)  is  as  follows: 


Applicable  contract  year 


1  

2 

3 

4 

5 

6 ...... 

7 

8  and  ttiereafter 


App<icat>le 
surrender 
charge  per- 
centage 
(percent) 


8.5 

8.5 

5.5 

5 

'  4 
3 
1 
0 


With  regard  to  the  free  withdrawal,  a 
Contract  owner  may  withdraw  a  portion 
of  the  account  value  without  incurring 
a  surrender  charge  equal  to  the  greater 
of:  (a)  10%  of  total  purchase  payments 
less  all  prior  withdrawals  (including 
any  associated  surrender  charge  and 
market  value  adjustment  incurred)  in 
that  Contract  year,  or  (b)  cumulative 
earnings  [i.e.,  the  excess  of  the  account 
value  on  the  date  of  withdrawal  over 
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purchase  payments  received,  less  prior 
withdrawals  taken  subject  to  surrender 
charges).  Any  amount  in  (a)  not  used  in 
a  Contract  year  may  be  carried  forward 
to  the  next  Contract  year  subject  to  a 
maximum  of  30%  of  the  total  purchase 
payments  over  100%  of  all  prior 
withdrawals  (including  any  associated 
surrender  charge  and  market  value 
adjustment  incurred  in  that  Contract 
year).  Because  the  Free  Withdrawal 
Amount  is  not  considered  a  liquidation 
of  purchase  payments,  if  an  Owner 
surrenders  the  Contract  during  the  same 
Contract  year  in  which  the  Owner  has 
taken  advantage  of  the  full  Free 
Withdrawal  Amount,  the  Owner  will 
pay  the  same  surrender  charges  as  if  the 
Owner  did  not  take  advantage  of  the  full 
ree  Withdrawal  Amount; 
(iii)  a  $40  annual  administration 
charge  in  Contract  years  1-7  for 
Contracts  having  Account  Value  of  less 
than  $50,000  on  the  charge  deduction 
date  ($0  thereafter); 


Investment 

credit  per- 

Cumulative purchase  payments 

centage  (as 
a  percent- 
age of  pur- 

during contract  year  1 

chase  pay- 

ments) 

Less  than  $50  000   

30 

More  than  $49,999.99  txit  less 

than  $500  000              

4.0 

More  than  $499  999  99    

5.0 

f 


(iv)  a  maximum  transfer  charge  of  $25 
for  each  transfer  in  excess. of  12  in  a 
Contract  year  (which  is  currently 
waived); 

(v)  if  optional  benefit  riders  are 
selected,  the  following  charges  are 
assessed  (as  a  percentage  of  Account 
Value):  0.20%  for  the  Guaranteed 
Minimum  Income  Benefit;  0.35%  for  the 
Enhanced  Guaranteed  Minimum  Income 
Benefit;  0.05%  for  the  Accidental  Death 
Benefit;  0.25%  for  the  Earnings 
Enhancement  Death  Benefit;  0.05%  for 
the  Enhanced  Guaranteed  Minimum 
Death  Benefit;  and  0.55%  for  the 
Guaranteed  Minimum  Account  Value 
Benefit.  Sage  Life  currently  assesses  a 
charge  for  the  Earnings  Enhancement 
Life  Insurance  benefit  outside  of  the 
Contract  which  is  equal,  on  an  annual 
basis,  to  0.25%  of  Account  Value.  The 
Funds  also  impose  management  and 
administrative  fees  which  vary 
depending  upon  which  Portfolio(s)  are 
selected. 

When  withdrawals  are  made  from  the 
Contract,  the  amounts  withdrawn,  for 
the  purpose  of  determining  surrender 
charges,  will  be  taken  in  the  following 
order:  first  earnings,  then  the  Free 
Withdrawal  Amount,  then  purchase 
payments  subject  to  the  surrender 
charge. 

9.  Sage  Life  will  add  an  Investment 
Credit  to  the  Account  Value  for 
cumulative  purchase  payments  made 
during  Contract  year  one.  The  maximum 
Investment  Credits  are: 


The  crediting  of  the  Investment  Credit 
for  any  purchase  payments  made  during 
Contract  Year  one  will  be  made  at  the 
same  time  purchase  payments  are 
allocated  to  the  Fixed  and  Variable  Sub- 
Accounts. 

If  additional  purchase  payments  are 
made  during  Contract  year  one  that 
increase  the  cumulative  purchase 
payments  to  a  higher  breakpoint,  Sage 
Life  will  credit  an  additional  Investment 
Credit  to  the  Account  Value.  For  each 
previous  purchase  payment  made 
during  Contract  year  one.  Sage  Life 
calculates  this  amount  by  subtracting  (b) 
from  (a),  and  then  multiplying  by  (c), 
where:  (a)  Is  the  Investment  Credit 
percentage  based  upon  cumulative 
purchase  payments  to  date,  but  not 
beyond  Contract  year  one;  (b)  is  the  sum 
of  the  Investment  Credit  percentages 
previously  credited  to  a  purchase 
payment  made  during  Contract  year 
one;  and  (c)  is  the  corresponding 
purchase  payment  made  during 
Contract  year  one. 

Each  Investment  Credit  will  be 
allocated  to  the  same  Sub-Accounts  and 
in  the  same  proportion  as  the  purchase 
payment  just  made.  The  Investment 
Credit  is  not  considered  to  be  a 
purchase  payment.  Investment  Credits 
will  be  paid  from  Sage  Life's  general 
account  assets.  Surrender  charges  will 
not  be  assessed  on  the  Investment 
Credit.  Investment  Credits  are  also  not 
considered  to  be  an  investment  in  the 
Contract  (basis)  for  tax  purposes. 

10.  Sage  Life  will  recapture  some  or 
all  of  the  Investment  Credits,  but  not  the 
earnings  relating  to  the  Investment 
Credits,  in  the  following  circumstances: 

(i)  Sage  Life  will  recapture  any 
Investment  Credits  credited  to  the 
Account  Value  if  the  Contract  owner 
cancels  the  Contract  during  the  Free- 
Look  Period. 

(ii)  Sage  Life  will  recapture  any 
Investment  Credits  credited  to  the 
Account  Value  in  the  24  months  before 
the  income  date. 

(iii)  If  the  Contract  owmer  withdraws 
all  or  a  portion  of  a  purchase  payment 
(for  which  an  Investment  Credit  was 
added  to  the  Contract)  before  the 
seventh  Contract  anniversary  and  it  is 
subject  to  a  surrender  charge.  Sage  Life 


will  recapture  a  proportionate  amount 
of  the  Investment  Credit  related  to  that 
purchase  payment.  (Proportionate 
means  the  amount  of  the  withdrawal 
subject  to  a  surrender  charge  as  a 
percentage  of  the  amount  of  the 
.  unliquidated  purchase  payment.)  For    . 
example,  assume  an  initial  purchase 
payment  of  $100,000.  An  Investment 
Credit  is  added  and,  therefore,  the 
account  value  equals  $104,000.  Assume 
that  sometime  during  the  fourth 
Contract  year,  the  return  (net  of  charges) 
is  50%,  for  an  account  value  of 
$156,000.  Assume  that  the  Contract 
owner  withdraws  $100,000.  (No  other 
withdrawals  were  made,  and  assume 
that  a  market  value  adjustment  does  not 
apply.)  The  $100,000  withdrawal  would 
be  determined  as  follows:  $56,000  is 
earnings,  and  will  be  subject  neither  to 
the  surrender  charge  nor  to  recapture; 
$44,000  is  considered  to  be  a  liquidation 
of  a  portion  of  the  purchase  payment.  In 
year  four,  the  surrender  charge 
percentage  is  5%,  which,  applied  to  the 
$44,000,  results  in  a  charge  of  $2,200.  In 
addition,  $1,760  of  the  Investment 
Credit  is  recaptured  ($4,000  x  $44,000/ 
100,000).  Therefore,  the  amount  of  the 
withdrawal  paid  is  $100,000  as 
requested.  The  account  value  will  be 
reduced  by  the  ainoimt  of  the 
withdrawal  paid  ($100,000),  by  the 
surrender  charge  ($2,200)  and  by  the 
recapture  of  a  proportionate  amount  of 
the  Investment  Credit  ($1,760)  for  a  total 
reduction  in  account  value  of  $103,960. 

(iv)  If  a  Contract  owner  withdraws  all 
or  a  portion  of  a  purchase  payment  for 
which  Sage  Life  credited  an  Investment 
Credit  before  the  seventh  Contract 
anniversary  and  an  otherwise  applicable 
surrender  charge  is  waived  pursuant  to 
the  Waiver  of  Surrender  Charge  Rider, 
Sage  Life  will  recapture  the  Investment 
Credit  related  to  the  purchase  payment. 
The  Waiver  of  Surrender  Charge  Rider 
provides  that  Sage  Life  vrill  not  deduct 
a  surrender  charge  if,  at  the  time  it 
receives  a  request  for  a  withdrawal  or  a 
surrender,  it  has  also  received  due  proof 
that  the  Contract  Owner  (or  the 
annuitant,  if  the  Owner  is  not  an 
individual)  has  a  "Qualifying  Terminal 
Illness"  or  meets  the  rider's 
prerequisites  concerning  confinement  to 
a  "Qualifying  Hospital  or  Nursing  Care 
Facility." 

11.  Applicants  seek  exemption 
pursuant  to  section  6(c)  from  sections 
2(a)(32)  and  27(i)(2)(A)  of  the  Act  and 
Rule  22C-1  thereunder  to  the  extent 
necessary  to  permit  Sage  Life  to 
recapture  Investment  Credits  applied  to 
the  Contract  and  Future  Contracts  as 
described  abo^  e. 
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Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  from  the  provisions  of  the 
Act  and  the  rules  promulgated 
thereunder  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  that  the  Commission,  pursuant 
to  section  6(c)  of  the  Act,  grant  the 
exemptions  summarized  above  with 
respect  to  the  Contracts  and  any  Future 
Contracts  funded  by  Variable  Account  A 
or  Future  Accounts,  that  are  issued  by 
Sage  Life  and  imderwritten  or 
distributed  by  SDI  or  Sage  Life  Broker- 
Dealers.  Applicants  state  that  Future 
Contracts  funded  by  Variable  Account  A 
or  any  Future  Accounts  will  be 
substantially  similar  in  all  material 
respects  to  Uie  Contracts.  Applicants 
believe  that  the  requested  exemptions 
are  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

2.  Applicants  represent  that  it  is  not 
administratively  feasible  to  track  the 
Investment  Credit  amount  in  the 
Variable  Account  after  the  Investment 
Credit  is  applied.  Accordingly,  the 
asset-based  charges  applicable  to  the 
Variable  Account  will  be  assessed 
against  the  entire  amouints  held  in  the 
Variable  Account,  including  the 
Investment  Credit.  As  a  result,  the 
aggregate  asset-based  charges  assessed 
against  an  Owner's  Account  Value  will 
be  higher  than  those  that  would  be 
charged  if  the  Owner's  Account  Value 
did  not  include  the  Investment  Credit. 

3.  Subsection  (i)  of  Section  27 
provides  that  Section  27  does  not  apply 
to  any  registered  separate  account 
funding  variable  insurance  contracts,  or 
to  the  sponsoring  insurance  company 
and  principal  underwriter  of  such 
account,  except  as  provided  in 
paragraph  (2)  of  the  subsection. 
Paragraph  (2)  provides  that  it  shall  be 
unlawful  for  any  registered  separate 
account  funding  variable  insurance 
contracts  or  a  sponsoring  insurance 
company  of  such  account  to  sell  a 
contract  fimded  by  the  registered 
separate  accoimt  unless,  among  other 
things,  such  contract  is  a  redeemable 
security.  Section  2(a)(32)  defines 
"redeemable  security"  as  any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  holder,  upon 
presentation  to  the  issuer,  is  entitled  to 


receive  approximately  his  proportionate 
share  of  the  issuer's  current  net  assets, 
or  the  cash  equivalent  thereof. 

4.  Applicants  submit  that  the 
Investment  Credit  recapture  provisions 
of  the  Contract  would  not  deprive  an 
Owner  of  his  or  her  proportionate  share 
of  the  issuer's  current  net  assets. 
Applicants  state  that  an  Owner's 
interest  in  the  amount  of  the  Investment 
Credit  allocated  to  his  or  her  Accoimt 
Value  upon  receipt  of  first  year 
purchase  payments  is  not  fully  vested 
until  the  applicable  free-look  period  has 
expired  without  return  of  the  Contract. 
Similarly,  Applicants  state  that  an 
Owner's  interest  in  the  amount  of  any 
Investment  Credit  is  not  completely 
vested  for  seven  complete  years 
following  the  Contract  date  (date  the 
Contract  was  issued)  with  respect  to 
withdrawals  and  24  months  with 
respect  to  annuitization.  Until  or  unless 
the  amoimt  of  any  Investment  Credit  is 
vested.  Applicants  submit  that  Sage  Life 
retains  the  right  and  interest  in  the 
Investment  Credit  amount,  although  not 
in  the  earnings  attributable  to  that 
amount.  Thus,  Applicants  argue  that 
when  Sage  Life  recaptures  any 
Investment  Credit  it  is  simply  retrieving 
its  own  assets,  and  because  an  Owner's 
interest  in  the  Investment  Credit  is  not 
vested,  the  Owner  has  not  been 
deprived  of  a  proportionate  share  of  the 
Variable  Account's  assets,  i.e.,  a  share  of 
the  applicable  Variable  Account's^ssets 
proportionate  to  the  Owner's  Account 
Value.  • 

5.  In  addition,  with  respect  to 
Investment  Credit  recapture  upon  the 
exercise  of  the  free-look  privilege. 
Applicants  state  that  it  would  be- 
patently  unfair  to  allow  an  owner 
exercising  that  privilege  to  retain  a 
Investment  Credit  amount  under  a 
Contract  that  has  been  returned  for  a 
refund  after  a  period  of  only  a  few  days. 
Applicants  state  that  if  Sage  Life  could 
not  recapture  the  Investment  Credit, 
individuals  could  purchase  a  Contract 
with  no  intention  of  retaining  it,  and 
simply  return  it  for  a  quick  profit. 

6.  Furthermore,  Applicants  state  that 
the  recapture  of  Investment  Credits 
upon  certain  withdrawals  or  the  receipt 
of  income  payments  is  designed  to 
provide  Sage  Life  with  a  measure  of 
protection.  Again,  the  amounts 
recaptured  were  provided  by  Sage  Life 
from  its  own  general  account  assets  as 
an  Investment  Credit,  and  any  gain 
would  remain  as  part  of  the  Account 
Value. 

7.  Applicants  represent  that  the 
Investment  Credit  will  be  attractive  to 
and  in  the  interest  of  investors  because 
it  will  permit  Owners  to  put  between 
103%  to  105%  of  their  first  year 


purchase  payments  to  work  for  them  in 
the  selected  Sub-Accounts.  Also,  any 
earnings  attributable  to  the  Investment 
Credit  will  be  retained  by  the  Owner, 
and  the  principal  amount  of  the 
Investment  Credit  will  be  retained  if  the 
contingencies  set  forth  in  the 
application  are  satisfied. 

8.  Applicants  state  that  Sage  Life's 
right  to  recapture  Investment  Credits 
applied  within  seven  Contract  years  of 
certain  withdrawals  or  the  receipt  of 
income  payments  within  24  months  of 
the  credit  being  applied  protects  it 
against  the  risk  that  Owners  will 
contribute  large  amounts  as  they 
approach  certain  events  to  obtain  the 
Investment  Credit,  while  avoiding 
Contract  charges  over  the  long  term. 
With  respect  to  refunds  paid  upon  the 
retiim  of  Contracts  within  the  "Free- 
Look"  period,  the  amoimt  payable  by 
Sage  Life  must  be  reduced  by  the 
allocated  Investment  Credit.  Otherwise, 
Applicants  state  that  purchasers  could 
apply  for  Contracts  for  the  sole  purpose 
of  exercising  the  Free-Look  provision 
and  making  a  quick  profit. 

9.  Applicants  submit  that  the 
provisions  for  recapture  of  any 
applicable  Investment  Credit  under  the 
Contracts  do  not,  and  any  such  Future 
Contract  provisions  will  not,  violate 
sections  2{a)(32)  and  27(i){2)(A)  of  the 
Act.  Nevertheless,  to  avoid  any 
uncertainties.  Applicants  request  an 
exemption  from  those  Sections,  to  the 
extent  deemed  necessary,  to  permit  the 
recapture  of  any  Investinent  Credit 
under  the  circumstances  described 
herein  with  respect  to  the  Contracts  and 
any  Future  Contracts,  without  the  loss 
of  the  relief  from  Section  27  provided  by 
Section  27(i). 

10.  Section  22(c)  of  the  1940  Act 
authorizes  the  Commission  to  make 
rules  and  regulations  applicable  to 
registered  investment  companies  and  to 
principal  underwriters  of,  and  dealers 
in.  the  redeemable  securities  of  any 
registered  investment  company, 
whether  or  not  members  of  any 
securities  association,  to  the  same 
extent,  covering  the  same  subject  matter, 
and  for  the  accomplishment  of  the  same 
ends  as  are  prescribed  in  Section  22(a) 
in  respect  of  the  rules  which  may  be 
made  by  a  registered  securities 
association  governing  its  members.  Rule 
22C-1  thereunder  prohibits  a  registered 
investment  company  issuing  any 
redeemable  security,  a  person 
designated  in  such  issuer's  prospectus 
as  authorized  to  consummate 
transactions  in  any  such  security,  and  a 
principal  underwriter  of.  or  dealer  in, 
such  security,  from  selling,  redeeming, 
or  repurchasing  any  such  security 
except  at  a  price  based  on  the  current 
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net  asset  value  of  such  security  which 
is  next  coinputed  after  receipt  of  a 
tender  of  such  security  for  redemption 
or  of  an  order  to  purchase  or  sell  such 
security. 

11.  Arguably,  Sage  Life's  recapture  of 
the  Investment  Credit  might  be  viewed 
as  resulting  in  the  redemption  of 
redeemable  securities  for  a  price  other 
than  one  based  on  the  current  net  asset 
value  of  Variable  Account  A.  Applicants 
contend,  however,  that  recapture  of  the 
Investment  Credit  is  not  violative  of 
Rule  22c-l.  Applicants  argue  that  the 
recapture  does  not  involve  either  of  the 
evils  that  Rule  22c-l  was  intended  to 
eliminate  or  reduce,  namely:  (i)  the 
dilution  of  the  value  of  outstanding 
redeemable  securities  of  registered 
investment  companies  through  their 
sale  at  a  price  below  net  asset  value  or 
their  redemption  or  repurchase  at  a 
price  above  it,  and  (ii)  other  unfair 
results  including  speculative  trading 
practices.  To  effect  a  recapture  of  a 
Investment  Credit,  Sage  Life  will 
redeem  interests  in  an  Owner's  account 
value  at  a  price  determined  on  the  basis 
of  current  net  asset  value  of  Variable 
Account  A.  The  amount  recaptured  will 
equal  the  amount  of  the  Investment 
Credit  that  Sage  Life  paid  out  if  its 
general  account  assets.  Although 
Owners  will  be  entitled  to  retain  any 
investment  gain  attributable  to  the 
Investment  Credit,  the  amount  of  such 
gain  will  be  determined  on  the  basis  of 
the  current  net  asset  value  of  Variable 
Account  A.  Thus,  no  dilution  will  occur 
upon  the  recapture  of  the  Investment 
Credit.  Applicants  also  submit  that  the 
second  harm  that  Rule  22c-l  was 
designed  to  address,  namely, 
speculative  trading  practices  calculated 
to  take  advantage  of  backward  pricing, 
will  not  occur  as  a  result  of  the 
recapture  of  the  Investment  Credit. 
However,  to  avoid  any  uncertainty  as  to 
full  compliance  with  the  Act, 
Applicants  request  an  exemption  from 
the  provisions  of  Rule  22c-l  to  the 
extent  deemed  necessary  to  permit  them 
to  recapture  the  Investment  Credit 
under  the  Contracts  and  Future 
pintracts. 

Conclusion 

'   Applicants  submit  that  their  request 
for  an  order  is  appropriate  in  the  public 
interest.  Applicants  state  that  such  an 
order  would  promote  competitiveness 
in  the  variable  annuity  market  by 
eliminating  the  need  to  file  redundant 
exemptive  applications,  thereby 
reducing  administrative  expenses  and 
maximizing  the  efficient  use  of 
Applicants'  resources.  Applicants  argue 
that  investors  would  not  receive  any 
)enefit  or  additional  protection  by 


requiring  Applicants  to  repeatedly  seek 
exemptive  relief  that  would  present  no 
issue  under  the  Act  that  has  not  already 
been  addressed  in  their  Application 
described  herein.  Applicants  submit 
that  having  them  file  additional 
applications  would  impair  their  ability 
effectively  to  take  advantage  of  business 
opportunities  as  they  arise.  Further, 
Applicants  state  that  if  they  were 
required  repeatedly  to  seek  exemptive 
relief  with  respect  to  the  same  issues 
addressed  in  the  Application  described 
herein,  investors  would  not  receive  any 
benefit  or  additional  protection  thereby. 

Applicants  submit,  based  on  the 
grounds  summarized  above,  that  thefr 
exemptive  request  meets  the  standards 
set  out  in  section  6(c)  of  the  Act, 
namely,  that  the  exemptions  requested 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act,  and  that, 
therefore,  the  Commission  should  grant 
the  requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc.  02-9056  Filed  4-12-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-25518;  File  No.  812-12776] 

American  Enterprise  Life  Insurance 
Company,  et  al.;  Notice  of  Application 

April  10,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  section  26(c)  of  the 
Investment  Company  Act  of  1940  tthe 
"Act")  approving  certain  substitutions 
of  securities. 

APPLICANTS:  The  American  Enterprise 
Life  Insurance  Company  ("American 
Enterprise"),  Kemper  Investors  Life 
Insurance  Company  ("KILICO"), 
MetLife  Investors  Insurance  Company 
("MetLife"),  MetLife  Investors  Insurance 
Company  of  California  ("MetLife 
California"),  First  MetLife  Investors 
Insurance  Company  ("First  MetLife"), 
Sun  Life  Assurance  Company  of  Canada 
(U.S.)  ("Sun  Life  Canada"),  and  Sun  Life 
Insurance  and  Annuity  Company  of 
New  York  ("Sun  Life  New  York") 
(collectively,  "Insurance  Company 
Applicants"),  American  Enterprise 
Variable  Annuity  Accoimt  ("AE 


Annuity  Account"),  American 
Enterprise  Variable  Life  Account  ("AE 
Life  Account"),  KIUCO  Variable 
Separate  Account-2  ("KILICO  Account 
2"),  KILICO  Variable  Series  II  Separate 
Account  ("KIUCO  Account  D"),  KIUCO 
Variable  Series  III  Separate  Account 
("KILICO  Account  ni"),  KILICO 
Variable  Series  VI  Separate  Account 
("KIUCO  Account  VI"),  MetUfe 
Investors  Variable  Aimuity  Account 
One  ("ML  Aimuity  Account  One"), 
MetLife  Investors  Variable  Annuity 
Account  Five  ("ML  Aimuity  Accoimt 
Five"),  MetUfe  Investors  Variable  Life 
Accoimt  One  ("ML  Ufe  Account  One"), 
MetLife  Investors  Variable  Aimuity 
Account  Five  ("ML  Life  Account  Five"), 
First  MetLife  Investors  Variable  Annuity 
Account  One  ("First  ML  Annuity 
Account  One"),  Sun  Ufe  of  Canada 
(U.S.)  Variable  Account  F  ("SL  Account 
F"),  Sun  Ufe  of  Canada  (U.S.)  Variable 
Account  G  ("SL  Account  G"),  Sun  Ufe 
of  Canada  (U.S.)  Variable  Account  I 
("SL  Account  I"),  and  Sun  Life  (N.Y.) 
Variable  Account  C  ("SL  Account  C"). 
RUNG  DATE:  The  application  was  filed 
on  February  5,  2002,  and  amended  and 
restated  on  April  9,  2002.  Applicants 
represent  that  they  will  file  an 
amendment  to  the  application  during 
the  notice  period  to  conform  to  the 
representations  set  forth  herein. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  the 
substitutions  by  American  Enterprise, 
KILICO,  MetLife,  MetLife  California, 
First  MetLife,  Sun  Ufe  Canada,  or  Sun 
Ufe  New  York  of  shares  of  one  or  more 
investment  portfolios  (each,  a 
"Portfolio"  or  a  "Fund")  held  by  one  or 
more  of  AE  Annuity  Account,  AE  Ufe 
Account,  KIUCO  Account  2,  KIUCO 
Account  n,  KIUCO  Account  HI,  KILICO 
Account  VI,  ML  Annuity  Account  One, 
ML  Annuity  Account  Five,  ML  Ufe 
Account  One,  ML  Ufe  Account  Five. 
First  ML  Annuity  Account  One,  SL 
Account  F,  SL  Account  G,  SL  Account 
I,  or  SL  Account  C  (each  an  "Account," 
together,  the  "Accounts")  to  support 
variable  aimuity  or  variable  life 
insurance  contracts  issued  by  the 
Insurance  Company  Applicants  (the 
"Contracts")  as  follows:  (1)  Shares  of 
GSVIT  CORE  U.S.  Equity  Fund  for 
shares  of  GSVIT  Internet  ToUkeeper 
Fund,  (2)  shares  of  Templeton  Global 
Income  Securities  Fund  for  shares  of 
GSVIT  Global  Income  Fund.  (3)  shares 
of  SVS  Growth  Portfolio  for  shares  of 
GSVIT  CORE  Large  Cap  Growth  Fund, 
(4)  shares  of  MFSVTT  Global 
Governments  Series  for  shares  of  GSVIT 
Global  Income  Fund,  (5)  shares  of 
AIMVIF  Capital  Appreciation  Fund  for 
shares  of  GSVIT  Internet  ToUkeeper 
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Fund,  (6)  shares  of  SVS  Government 
Securities  Portfolio  for  shares  of  GSVIT 
Global  Income  Fund,  (7)  shares  of 
AIMVIF  Growth  Fund  for  shares  of 
GSVIT  Internet  Tollkeeper  Fund,  and  (8) 
shares  of  AIMVIF  Growth  Fund  for 
shares  of  GSVIT  CORE  Large  Cap 
Growth  Fund. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
CH-der  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  person  may  request  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  April  30,  2002,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants,  c/o  James  M.  Odland,  Esq., 
American  Enterprise  Life  Insurance 
Company,  50607  AXP  Financial  Center, 
Minneapolis,  Minnesota  55474;  Maura 
A.  Murphy,  Esq.,  Senior  Counsel,  Sun 
Life  Assurance  Company  of  Canada 
(U.S.),  One  Sun  Life  Executive  Park  SC: 
1335,  Wellesley  Hills,  Massachusetts 
22481;  Richard  Pearson,  Esq..  Executive 
Vice  President,  MetLife  Investors 
Insurance  Company,  22  Corporate  Plaza 
Drive,  Newport  Beach,  California  92660; 
Juanita  M.  Thomas,  Esq.,  Vice  President 
&  Assistant  General  Counsel,  Kemper 
Investors  Life  Insurance  Company,  1600 
McConner  Parkway,  Schaiunburg. 
Illinois  60196.  Copy  to  David  S. 
Goldstein,  Esq.,  Sutherland  Asbill  & 
Brennan  LLP,  1275  Pennsylvania 
Avenue,  NW.  Washington,  DC  20004- 
2415. 

FOR  FURTHER  MFORMATION  CONTACT: 
Zandra  Bailes,  Senior  Coimsel,  or  Loma 
MacLeod.  Branch  Chief,  Office  of 
Insiuance  Products,  Division  of     > 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission,  450  5th  Street.  NW, 
Washington,  DC  20549-0102  (tel.  (202) 
942-8090). 


Applicants'  Representations 

1.  American  Enterprise  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  Indiana  in  1981.  It  conducts  a 
conventional  life  insurance  business 
and  is  licensed  to  conduct  life  insurance 
business  in  all  states  other  than  New 
Hampshire  and  New  York,  and  in  the 
District  of  Columbia.  American 
Enterprise  is  an  indirect  wholly-owned 
subsidiary  of  American  Express 
Financial  Corporation  which  is  a 
wholly-owned  subsidiary  of  American 
Express  Company.  As  of  December  31, 
2001 ,  American  Enterprise  had  assets  of 
approximately  $4.9  biUion.  American 
Enterprise  is  the  depositor  and  sponsor 
of  the  AE  Annuity  Account  and  AE  Life 
Account. 

2.  KILICO  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
Illinois  in  1947.  KILICO  offers  life 
insiu-ance  and  annuity  contracts  and  is 
licensed  to  do  business  in  the  District  of 
Columbia  and  all  states  of  the  United 
States  except  New  York.  KILICO  is  a 
wholly-owned  subsidiary  of  Kemper 
Corporation,  a  non-operating  holding 
company  subsidiary  of  Zurich  Group 
Holding,  a  Swiss  holding  company. 
Zurich  Group  Holding  is  wholly-owned 
by  Ziuich  Financial  Services,  another 
Swiss  holding  company.  As  of 
December  31.  2001,  KILICO  had  assets 
of  approximately  $18  billion.  KILICO  is 
the  depositor  and  sponsor  of  KILICO 
Account  2,  KHJCO  Account  H,  KILICO 
Account  ni,  and  KILICO  Account  VI. 

3.  MetLife  is  a  stock  life  insurance 
company  organized  in  Missouri  in  1981 
as  Assurance  Life  Company.  It  changed 
its  name  to  Xerox  Financial  Services 
Life  Insurance  Company  in  1985  and  to 
Cova  Financial  Services  Life  Insurance 
Company  in  1995  when  it  was  acquired 
by  General  American  Life  Insurance 
Company.  Metropolitan  Life  Insurance 
Company  indirectly  acquired  it  in 
January  2000  and  dianged  its  name  to 
MetLife  Investors  Insurance  Company  in 
February  2002.  Metropolitan  Life 
Insurance  Company,  headquartered  in 
New  York  City  since  1868,  is  a  leading 
provider  of  insurance  and  financial 
products  and  services  to  individuals 
and  groups.  MetLife  is  licensed  to 
conduct  business  in  the  District  of 
Columbia  and  all  states  except 
California,  Maine,  New  Hampshire,  New 
York  and  Vermont.  As  of  December  31. 
2001,  MetLife  had  assets  of 
approximately  $5.3  billion.  MetLife  is 
the  depositor  and  sponsor  of  ML 
Aimuity  Accoimt  One  and  ML  Life 
Account  One. 

4.  MetLife  California  is  a  stock  life 
insurance  company  organized  in 
California  in  1972  as  Industrial 


Indemnity  Life  Company.  It  changed  its 
name  to  Xerox  Financial  Life  Insurance 
Company  in  1986  and  to  Cova  Financial 
Life  Insurance  Company  in  1995  when 
it  was  acquired  by  General  American 
Life  Insurance  Company.  Metropolitan 
Life  Insurance  Company  indirectly 
acquired  it  in  January  2000  and  changed 
its  name  to  MetLife  investors  Insurance 
Company  of  California  in  February 
2002.  Metropolitan  Life  Insurance 
Company,  headquartered  in  New  York 
City  since  1868,  is  a  leading  provider  of 
insiu-ance  and  financial  products  and 
services  to  individuals  and  groups. 
MetLife  California  is  licensed  to  do 
business  only  in  the  state  of  California. 
As  of  December  31,  2001.  MetLife 
California  had  assets  of  approximately 
$400  million.  MetLife  California  is  the 
depositor  and  sponsor  of  ML  Annuity 
Account  Five  and  ML  Life  Account 
Five. 

5.  First  MetLife  is  a  stock  life 
insurance  company  organized  in  New 
York  in  1992  as  First  Xerox  Life 
Insurance  Company.  Jt  changed  its  name 
to  First  COVA  Life  Insurance  Company 
in  1995  when  it  was  acquired  by 
General  American  Life  Lisiuance 
Company.  Metropolitan  Life  Insiuance 
Company  indirectly  acquired  it  in 
January  2000  and  changed  its  name  to 
First  MetLife  Investors  Insurance 
Company  in  February  2002. 
Metropolitan  Life  Insurance  Company, 
headquartered  in  New  York  City  since 
1868,  is  a  leading  provider  of  insurance 
and  financial  products  and  services  to 
individuals  and  groups.  First  MetLife  is 
licensed  to  do  business  only  in  the  state 
of  New  York.  As  of  December  31,  2001, 
First  MetLife  had  assets  of 
approximately  $300  million.  First 
MetLife  is  the  depositor  and  sponsor  of 
First  ML  Annuity  Account  One. 

6.  Sun  Life  Canada  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  Delaware  on  January  12, 1970. 
Sun  Life  Canada  is  principally  engaged 
in  the  business  of  offering  insurance 
policies  and  annuity  contracts.  It  is 
licensed  in  all  states  of  the  United  States 
except  New  York  and  in  the  District  of 
Columbia  and  Puerto  Rico.  Sun  Life 
Canada  is  an  indirect  wholly-owned 
subsidiary  of  Sun  Life  Assurance 
Company  of  Canada,  a  Canadian 
insurance  company,  which  is  a  wholly- 
owned  subsidiary  of  Sun  Life  Financial 
Services  of  Canada,  Inc.,  a  Canadian 
insiirance  holding  company.  As  of 
December  31,  2001,  Sun  Life  Canada 
had  assets  of  approximately  $22  billion. 
Sun  Life  Canada  is  the  depositor  and 
sponsor  of  SL  Account  F,  SL  Account  G. 
and  SL  Account  I. 

7.  Sun  Life  New  York  is  a  stock  life 
insurance  company  organized  imder  the 
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laws  of  New  York  in  1983.  It  is  engaged 
in  the  business  of  offering  life  insurance 
policies  and  aimuity  contracts  in  New 
York.  Sun  Life  New  York  is  a  wholly- 
owned  subsidiary  of  Sun  Life  Canada. 
As  of  December  31,  2001,  Sun  Life  New 
York  had  assets  of  approximately  $620 
million.  Sun  Life  New  York  is  the 
depositor  and  sponsor  of  SL  Account  C. 

8.  Under  the  insurance  law  of  its 
depositor's  domicile,  the  assets  of  each 
respective  Account  attributable  to  the 
Contracts  are  owned  by  its  depositor, 
but  are  held  separately  from  the  other 
assets  of  the  depositor  for  the  benefit  of 
the  owners  of,  and  the  persons  entitled 
to  payment  luder,  those  Contracts.  If, 
and  to  the  extent  so  provided  under  the 
applicable  Contracts,  that  portion  of  the 
assets  of  any  Account  equal  to  the 
reserves  and  other  contract  liabilities 
with  respect  to  that  Account  are  not 
chargeable  with  liabilities  arising  out  of 
any  other  business  its  depositor  may 
conduct.  Income,  gains  and  losses, 
realized  or  vmrealized,  from  the  assets  of 
each  Account  are  credited  to  or  charged 
against  that  Account  without  regard  to 
the  other  income,  gains,  or  losses  of  the 
Accoimfs  depositor.  Each  Account  is  a 
"separate  account"  as  defined  by  Rule 
0-1  (e)  under  the  Act.  Each  Accoimt, 
other  than  KILICO  Account  H,  KILICO 
Account  III  and  KILICO  Accoimt  VI,  is 
registered  with  the  Commission  as  a 
unit  investment  trust.  Each  Accoimt  is 
comprised  of  a  number  of  subaccounts 
and  each  subaccoimt  invests  exclusively 
in  a  Portfolio  or  Fimd. 

9.  AE  Annuity  Account  is  divided 
into  562  subaccounts.  The  assets  of  AE 
Annuity  Account  support  variable 
annuity  contracts,  and  interests  in  the 
Account  offered  through  such  contracts 
have  been  registered  under  the 

;  securities  Act  of  1933,  as  fended,  (the 
■1933  Act")  on  Form  N-4. 

10.  AE  Life  Account  is  divided  into  42 
1  lubaccoimts.  The  assets  of  AE  Life 
Account  support  variable  life  insurance 
contracts,  and  interests  in  the  Accoimt 
offered  through  such  contracts  have 


been  registered  under  the  1933  Act  on 
Form  S-6. 

11.  KILICO  Account  2  is  divided  into 
17  subaccounts.  The  assets  of  KILICO 
Account  2  support  variable  life 
insurance  contacts,  and  interests  in  the 
Account  offered  through  such  contracts 
have  been  registered  under  the  1933  Act 
on  Form  S-6. 

12.  KILICO  Account  11  is  divided  into 
33  subaccounts;  KILICO  Account  III  into 
40  subaccounts;  and  KILICO  Account  VI 
into  38  subaccounts.  The  assets  of  each 
of  KILICO  Account  II,  KILICO  Account 
ni  and  KILICO  Account  VI  support 
variable  life  insurance  contracts,  and 
interests  in  the  Accounts  offered 
through  such  Contracts  have  not  been 
registered  under  the  1933  Act  in 
reliance  on  the  exemption  therefrom  in 
Section  4(2)  thereof.  KILICO  Account  II 
is  not  registered  as  an  investment 
company  under  the  Act  in  reliance  upon 
the  exclusion  from  the  definition  of  an 
investment  company  in  Section  3(c)(7) 
of  the  Act.  KILICO  Account  III  and 
KILICO  Account  VI  are  not  registered  as 
an  investment  companies  under  the  Act 
in  reliance  upon  the  exclusion  from  the 
definition  of  an  investment  company  in 
Section  3(c)(1)  of  the  Act. 

13.  ML  Annuity  Account  One  is 
divided  into  128  subaccounts.  The 
assets  of  ML  Annuity  Account  One 
support  variable  annuity  contracts,  and 
interests  in  the  Account  offered  through 
such  contracts  have  been  registered 
under  the  1933  Act  on  Form  N-4. 

14.  ML  Annuity  Account  Five  is 
divided  into  125  subaccounts.  The 
assets  of  ML  Annuity  Account  Five 
support  variable  annuity  contracts,  and 
interests  in  the  Account  offered  through 
such  contracts  have  been  registered 
under  the  1933  Act  on  Form  N-4. 

15.  ML  Life  Account  One  is  divided 
into  51  subaccounts.  The  assets  of  ML 
Life  Accoimt  One  support  variable 
annuity  contracts,  and  interests  in  the 
Account  offered  through  such  contracts 
have  been  registered  under  the  1933  Act 
on  Form  S-6. 


16.  ML  Life  Account  Five  is  divided 
into  51  subaccounts.  The  assets  of  ML 
Life  Account  Five  support  variable 
annuity  contracts,  and  interests  in  the 
Account  offered  through  such  contracts 
have  been  registered  under  the  1933  Act 
on  Form  S-6. 

17.  First  ML  Annuity  Account  One  is 
divided  into  101  subaccounts.  The 
assets  of  First  ML  Annuity  Account  One 
support  variable  annuity  contracts,  and 
interests  in  the  Account  offered  through 
such  contracts  have  been  registered 
under  the  1933  Act  on  Form  N-4. 

18.  SL  Account  F  is  divided  into  144 
subaccounts.  The  assets  of  SL  Account 
F  support  variable  annuity  contracts, 
and  interests  in  the  Account  offered 
through  such  contracts  have  been 
registered  under  the  1933  Act  on  Form 
N-4. 

19.  SL  Account  G  is  divided  into  82 
subaccounts.  The  assets  of  SL  Account 
G  support  variable  life  insurance 
contracts,  and  interests  in  the  Account 
offered  through  such  contracts  have 
been  registered  under  the  1933  Act  on 
Form  S-6. 

20.  SL  Account  I  is  divided  into  49 
subaccounts.  The  assets  of  SL  Account 
I  support  variable  life  insurance 
contracts,  and  interests  in  the  Account 
offered  through  such  contracts  have 
been  registered  under  the  1933  Act  on 
Form  S-6. 

21.  SL  Account  C  is  divided  into  125 
subaccounts.  The  assets  of  SL  Account 
C  support  variable  annuity  contracts, 
and  interests  in  the  Account  offered 
through  such  contracts  have  been 
registered  under  the  1933  Act  on  Form 
N-4. 

22.  Each  management  investment 
company  is  registered  as  an  open-end 
management  investment  company 
under  the  Act.  Further,  each  is  a  series 
investment  company  as  defined  by  Rule 
18f-2  under  the  Act  and  issues  separate 
series  of  shares  of  beneficial  interest  in 
connection  with  each  Fund  or  Portfolio. 
The  shares  of  each  Fund  or  Portfolio  are 
registered  under  the  1933  Act  on  Form 
N-IA. 


Trust 


ao<dman  Sachs  Variat>le  Insur- 
ance Trust  ("GSVIT") .       . 


MRS  Variable  Insurance  Tmst 

("MFSVIT')  . 
AIM  Variable  Insurance  Funds 

("AIMVIF')  . 
3aKkler  Variat>le  Series  II 

("SVS") . 


Entity  (date) 


DE  business  tmst  (9/16/97) 


MA  business  tmst  (1/28/94) 
DE  business  trust  (5/1/00) 
MA  business  tmst  (1/22/87) 


1940  Act  file 
No. 


811-08361 


811-8326 

811-07452 

811-5002 


Total  #  of 
fund(s) 


16 
16 
27 


Involved  funds  or  portfolios 


Goldnian  Sachs  GORE  Large 
Cap  Growth  Fund  . 

Goldman  Sachs  Global  Income 
Fund  . 

Goldman  Sachs  Internet 
Tollkeeper  Fund  . 

CORE  U.S.  Equity  Fund   

MFS  Global  Govemments  Se- 
ries . 

Capital  Appreciation  Fund   

Growth  Fund   

Growth  Portfolio 

Govemnf>ent  Securities  Portfolio 


1933  Act  file 
No. 


333-35883 


33-43618 
33-57340 
33-11802 
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Entity  (date) 

1940  Act  file 
No. 

Total  #  of 
fund(s) 

1933  Act  file 

Trust 

Involved  funds  or  portfolios 

No. 

FranWin  Templeton  Variabte  In- 
surance Products  Trust 
('TempJeton") . 

MA  business  tnjst  (4/26/88)    

811-05583 

27 

Templeton  Glotxal  Income  Se- 
curities Fund  . 

33-23493 

23.  Goldman  Sachs  Asset 
Management  ("GSAM")  is  a  business 
unit  of  the  Investment  Management 
Division  of  Goldman,  Sachs  &  Co. 
Goldman,  Sachs  &  Co.  has  been  a 
registered  investment  adviser  since 
1981.  Ck)ldm^  Sachs  Asset 
Management  International  ("CiSAMI"),  a 
member  of  the  Investment  Management 
Regulatory  Organization,  Limited  since 
1990  and  a  registered  investment 
adviser  since  1991,  is  an  affiliate  of 
Ck>ldman,  Sachs  &  Co.  As  of  December 
31.  2001.  GSAM  and  C^SAMl.  along  with 
other  units  of  the  Investment 
Management  Division,  managed  assets 
of  approximately  $296  billion. 

24.  The  Contracts  are  flexible 
premium  variable  annuity  and  variable 
life  insurance  contracts.  The  variable 
annmty  Contracts  provide  for  the 
accumulation  of  values  on  a  variable 
basis,  fixed  basis,  or  both,  during  the 
accimiulation  period,  and  provide 
settlement  or  annuity  payment  options 
on  a  variable  or  fixed  basis.  The  variable 
life  insurance  Contracts  provide  for  the 
accumulation  of  values  on  a  variable 
basis,  fixed  basis,  or  both  throughout  the 
insured's  life,  and  for  a  substantial 
death  benefit  upon  the  death  of  the 
insured.  Under  each  of  the  Contracts, 
the  issuing  insurance  company  reserves 
the  right  to  substitute  shares  of  one 
Fxmd  or  Portfolio  for  shares  of  another, 
including  a  Fund  or  Portfolio  of  a 
different  management  investment 
company. 

25.  For  as  long  as  a  variable  life 
insurance  Contract  remains  in  force  or 
a  variable  annuity  contract  has  not  yet 


been  annuitized,  a  (Contract  owner  may 
transfer  all  or  any  part  of  the  (Contract 
value  from  one  subaccoimt  to  any  other 
subaccount  or  a  fixed  account.  Many  of 
the  Contracts  either  limit  the  number  of 
transfers  of  Contract  value  to  twelve  per 
year  or  reserve  to  the  issuer  the  right  to 
limit  the  number  of  transfers  to  twelve 
per  year. 

26.  Many  of  the  Contracts  either 
assess  a  transfer  charge  (in  no  case  more 
than  $35.00)  on  transfers  in  excess  of  a 
certain  number  per  year  (usually  twelve) 
or  reserve  to  the  issuer  the  right  to 
assess  such  a  charge. 

27.  Applicants  state  that,  in  November 
of  2001,  American  Enterprise.  KHJCO, 
MetUfe,  MetLife  California,  First 
MetLife,  Sun  Life  Canada,  and  Sun  Life 
New  York  were  informed  by  GSAM  and 
GSAMI  that  the  latter  intended  to  take 
steps  to  close  three  Funds  of  the 
Goldman  Sachs  Variable  Insurance 
Trust:  CORE  Large  Cap  Growth  Fund, 
Global  Income  Fund  and  Internet 
Tollkeeper  Fund.  In  keeping  with  the 
participation  agreements  between 
GSVrr  and  each  of  the  foregoing 
insurance  companies,  GSAM  and 
GSAMI  encouraged  the  insurance 
companies  to  help  facilitate  an  orderly 
closure  of  the  Funds  by  filing  an 
application  with  the  Commission. 

28.  Applicants  state  that  the  principal 
reason  cited  by  GSAM  and  GSAMI  for 
closing  the  Fimds  is  that  they  have  not 
attracted  sufficient  assets  to  obtain  the 
economies  of  scale  necessary  to  be 
viable  in  today's  competitive 
marketplace.  In  order  to  maintain 
reasonable  expense  ratios  for  the  three 


Contract(s) 


Replaced  fund(s) 


AE  Anhulty  Accoijnt 


/American  Express  Signature  VA  (48)    

American  Express  Signature  One  VA  (46) 


QSVrr  Internet  Tollkeeper  Fund 


AE  Uta  Account 


American    Express    Signature   Variable    Uni- 
versal Life  (42) . 


GSVrr  Internet  Tollkeeper  Fund 


KlUCO  Account  2 


First  Foundation  Variable  Life  Insurance  (17)  ... 


GSVIT  Global  Income  Fund 


KHJCO  Account  II 


Series  QP-I  single  life  private  placement  VLI 
(27). 


GSVIT  Gtobal  Income  Fund 


Funds,  GSAM  or  GSAMI  have 
reimbursed  a  considerable  amount  of 
the  expenses  of  each  since  its  inception. 
GSAM  and  GSAMI  do  not  believe  that 
any  of  the  three  Funds  will  grow  to  an 
economically  viable  size  in  the 
foreseeable  future  and  therefore  desire 
to  close  them  and  avoid  future 
subsidies.  The  board  of  trustees  of 
GSVIT  has  been  consulted  and  agrees 
that  this  is  an  appropriate  course  of 
action  for  the  Funds.  At  a  meeting  held 
on  January  30,  2002,  the  board  of 
trustees  voted  to  authorize  GSVTT's 
officers  to  liquidate  each  of  the  Funds 
at  a  reasonable  date  in  the  future. 
Commission  orders  approving  the 
proposed  substitutions  would  be  part  of 
the  liquidation  process. 

29.  American  Enterprise,  KILICO. 
MetLife,  MetLife  California,  First 
MetLife.  Sim  Life  Canada,  and  Sun  Life 
New  York,  on  behalf  of  themselves  and 
their  Accounts  propose  a  series  of 
substitutions  of  shares  held  in  those 
Accounts.  The  substitutions  would  be 
carried  out  by  American  Enterprise. 
KILICO,  MetLife,  MetLife  California, 
First  MetLife,  Sun  Life  Canada,  and  Sun 
Life  New  York  redeeming  the  shares  of 
GSVIT  Funds  held  by  their  separate 
accounts  for  cash  and  reinvesting  the 
cash  in  shares  of  substitute  Funds  or 
Portfolios.  The  table  below  summarizes 
the  proposed  substitutions.  Nxmibers  in 
parentheses  next  to  each  Contract  type 
indicate  the  number  of  investment 
options  cxirreiltly  available  imder  such 
Contract. 


Replacing  fund(s) 


GSVIT  CORE  U.S.  Equity  Fund. 


GSVIT  CORE  U.S.  Equity  Fund. 


Templeton  Gk)bal  Income  Securities  Fund. 


Templeton  Gk)bal  Income  Securities  Fund. 
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Contract(s) 


Series  QP-S  joint  &  survivor  private  placement 
VLI  (27) . 


Replaced  fund(s) 


GSVIT  CORE  Large  Cap  Growth  Fund 


Replacing  fund(s) 


SVS  Growth  Portfolio. 


KlUCO  Account  III 


Series  IV  single  life  private  placement  VLI  (39) 


GSVIT  Global  Income  Fund   

GSVIT  CORE  Large  Cap  Growth  Fund 


Templeton  Global  Income  Securities  Fund. 
SVS  Growth  Portfolio. 


KILICO  Account  VI 


Series  VII  joint  &  survivor  private  placement 
VLI  (39) . 


GSVIT  Global  Income  Fund   

GSVIT  CORE  Large  Cap  Growth  Fund 


Templeton  Gk)bal  Income  Securities  Fund. 
SVS  Growth  Portfolio. 


ML  Annuity  Account  One 


Custom  VA  (40) 

Navigator  VA  (55) 

Custom  VA  (40)   

i^avigator  VA  (55)   

I  

7-year  Class  AA  (55)   

7-year  Class  AA  (55)   

Custom  Flex  VUL  (single  life)  (37)   

Custom  Flex  VUL  (joint  &  sun/ivor)  (37) 

Custom  Flex  VUL  (single  life)  (37)   

Custom  Flex  VUL  (joint  &  survivor)  (37) 

Class  AA  VA  (55)    


GSVIT  Global  Income  Fund   

pSVIT  Intemet  Tollkeeper  Fund 


MFSVIT  Glottal  Governments  Series. 
AIMVIF  Capital  Appreciation  Fund. 


ML  Annuity  Account  Five 


GSVIT  Global  Income  Fund   

GSVIT  Intemet  Tollkeeper  Fund 


MSFVIT  Glotjal  Governments  Series. 
AIMVIF  Capital  Appreciation  Fund. 


ML  Annuity  Account  One 


GSVIT  Global  Income  Fund   

GSVIT  Intemet  Tollkeeper  Fund 


SVS  Government  Securities  Portfolio 
AIMVIF  Capital  /Appreciation  Fund  . 


ML  Annuity  Account  Five 


GSVIT  Glot>al  Income  Fund   

GSVIT  Intemet  Tollkeeper  Fund 


SVS  Government  Securities  Portolio. 
AIMVIF  Capital  Appreciation  Fund. 


ML  Life  Account  One 


GSVIT  Global  Income  Fund   

GSVIT  Intemet  Tollkeeper  Fund 


MFSVIT  Global  Governments  Series. 
AIMVIF  Capital  Appreciation  Fund. 


ML  Life  Account  Five 


GSVIT  Global  Income  Fund   

GSVIT  Intemet  Tollkeeper  Fund 


MFSVIT  Global  Governments  Series. 
AIMVIF  Capital  /Appreciation  Fund. 


First  ML  Annuity  Account  One 


GSVIT  Global  Income  Fund   

GSVIT  Intemet  Tollkeeper  Fund 


SVS  Govemment  Securities  Portfolio. 
AIMVIF  Capital  Appreciation  Fund. 


SL  Account  F 


Futurity  VA  (34),  Futurity  II  VA  (67),  Futurity  III 
VA(60),  Futurity  Focus  VA  (41),  Futurity 
Focus  II  VA  (60),  Futurity  Accolade  VA  (64), 
and  Futurity  Select  Four  VA  (60) . 


GSVIT  Intemet  Tollkeeper  Fund   

GSVIT  CORE  Large  Cap  Growth  Fund 


AIMVIF  Growth^und. 


^uturity  Corporate  VUL  (55) 


SL  Account  G 


GSVIT  Intemet  Tollkeeper  Fund   

GSVIT  CORE  Large  Cap  Growth  Fund 


AIMVIF  Growth  Fund. 


SL  Account  I 


■uturity  VUL  (31),  Futurity  Protector  VUL  (41), 
Futurity  Survivorship  VUL  (31),  Futurity  Sur- 
vivorship II  VUL  (41),  Futurity  Accumulator 
VUL  (41). 


GSVIT  Intemet  Tollkeeper  Fund   

GSVIT  CORE  Large  Cap  Growth  Fund 


SL  Account  C 


AIMVIF  Growth  Fund 


futurity  N.Y.  VA  (35)    

Futurity  Accolade  N.Y.  VA  (60) 


GSVIT  Intemet  Tollkeeper  Fund   

GSVIT  CORE  Large  Cap  Growth  Fund 


AIMVIF  Growth  Fund. 
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30.  Applicants  believe  that  for  each 
proposed  substitution,  the  investment 
objectives  and  policies  of  the  replacing 
Fund(s)  or  Portfolio{s)  are  sufficiently 
similar  to  those  of  the  replaced  Fimd(s) 
or  Portfolio(s)  that  Contract  owners  will 
have  reasonable  continuity  in 
investment  expectations.  Applicants 
'also  believe  that  the  proposed 
substitutions  will  better  serve  the 
interests  of  Contract  owners  because, 
generally,  the  replacing  Fund  or 
Portfolio  has  lower  fees  or  expenses, 
superior  or  comparable  performance, 
and  a  larger  or  growing  asset  base  in  the 
Contract  than  the  replaced  Fund  or 
Portfolio. 

31.  The  investment  objective, 
principal  investment  strategies  or  key 
investtnents,  investment  advisers,  and 
management  fees  for  each  Portfolio  or 
Fund  are  described  below.  The  Funds 
and  Portfolios  are  grouped  together  by 
the  proposed  replaced  GSVTT  Fund. 

32.  In  each  group,  the  first  set  of 
accompanying  charts  shows  the 
approximate  year-end  size  (in  net 
assets),  expense  ratio  (ratio  of  operating 
expenses  as  a  percentage  of  average  net 
assets),  and  annual  total  returns  for  each 
of  the  past  three  years  for  each  of  the 
Funds  and  Portfolios  involved  in  the 
proposed  substitutions. 

33.  In  each  group,  the  second  set  of 
charts  shows  the  annual  management 
fees,  other  expenses,  and  total  expenses 
of  each  of  the  Fimds  or  Portfolios 
involved  in  the  proposed  substitutions 
both  before  and  after  any  expense 
reimbursement  or  fee  waivers.  The 
management  fees  and  expenses  shown 
are  those  for  the  2001  fiscal  year. 

34.  GSVTT  Global  Income  Fund.  The 
investment  objective  of  the  Fund  is  to 
seek  a  high  total  return,  emphasizing 
current  income,  and,  to  a  lesser  extent, 
providing  opportimities  for  capital 
appreciation.  The  Fimd  invests 
primarily  in  high  quality  fixed-income 
secixrities  of  U.S.  and  foreign  issuers 
and  enters  into  foreign  currency 
transactions  to  enhance  returns  and 
hedge  its  portfolio  against  currency 
exchange  rate  fluctuations.  Under 


normal  market  conditions,  the  Fund 
holds  at  least  30%  of  its  total  assets 
(taking  into  accoxmt  currency  positions) 
in  U.S.  dollar  denominated  securities 
and  holds  securities  of  issuers  in  at  least 
three  countries.  The  Fund  may  invest 
more  than  25%  of  its  total  assets  in  the 
securities  of  corporate  and  government 
issuers  located  in  each  of:  Canada. 
Germany,  Japan,  and  the  United 
Kingdom  as  well  as  in  the  securities  of 
U.S.  issuers.  The  Fund  does  not  invest 
more  than  25%  of  its  total  assets  in 
securities  of  issuers  in  any  other  single 
coimtry.  The  Fund  also  may  invest  up 
to  10%  of  its  total  assets  in  securities  of 
issuers  in  emerging  markets.  The  Fund 
is  non-diversified.  GSAMI  is  the  Fund's 
investment  adviser.  The  Fund  pays  a 
monthly  investment  management  fee 
based  on  an  annual  rate  of  0.90%  of  its 
average  daily  net  assets. 

35.  Templeton  Global  Income 
Securities  Fund.  The  investment 
objective  of  the  Fund  is  high  ciurent 
income,  consistent  with  preservation  of 
capital.  Capital  appreciation  is  a 
secondary  consideration.  Under  normal 
circumstances,  the  Fund  invests  at  least 
65%  of  its  total  assets  in  the  debt 
seoirities  of  govenmients  and  their 
political  subdivisions  and  agencies, 
supranational  organizations,  and 
companies  located  anywhere  in  the 
world,  including  emerging  markets. 
This  Fund  may  invest  up  to  30%  of  net 
assets  in  below  investment  grade  debt. 
Average  weighted  maturity  of  the 
Fund's  debt  seciuities  is  generally  5  to 
15  years.  Franklin  Advisers,  Inc.  serves 
as  the  investment  adviser  to  the  Fimd 
and  Templeton  Investment  Counsel. 
LLC  serves  as  subadviser.  Templeton 
Global  Income  Securities  Fund  pays  a 
monthly  investment  management  fee 
based  on  a  maximum  annual  rate  of 
0.625%  of  the  average  daily  net  assets 
of  the  Fund. 

36.  MSVTT  Global  Government  Series. 
The  Fund's  investment  objective  is  to 
provide  income  and  capital 
appreciation.  Under  normal  market 
conditions,  the  Fund  invests  at  least 
65%  of  its  total  assets  in  U.S. 


Government  securities  and  securities  of 
foreign  govenmients.  The  Fimd  also 
may  invest  in  debt  seciirities  of  foreign 
and  domestic  corporations  and  in  non- 
government mortgage-backed  and  asset- 
backed  securities.  U.S.  Government 
securities  are  debt  obligations  issued  by, 
or  the  principal  or  interest  of  which  are 
guaranteed  or  supported  by,  the  U.S. 
Government  or  one  of  its  agencies  or 
instrumentalities  (including  mortgage- 
backed  securities).  Securities  of  foreign 
govenmients  include  (1)  securities 
issued,  guaranteed  or  supported  as  to 
payment  of  principal  and  interest  by 
foreign  governments,  foreign 
government  agencies,  foreign  semi- 
govenmient  entities  or  supra-national 
entities;  (2)  interests  issued  by  entities 
organized  and  operated  for  the  purpose 
of  restructuring  the  investment 
characteristics  of  foreign  government 
securities;  and  (3)  "Brady"  bonds- 
bonds  issued  as  part  of  a  restructuring 
of  defaulted  commercial  loans  to 
emerging  market  countries. 
Massachusetts  Financial  Services 
Company  serves  as  investment  adviser 
to  the  Fimd.  The  Fund  pays  a  monthly 
investment  management  fee  based  on  an 
annual  rate  of  0.75%  of  the  average 
daily  net  assets  of  the  Fund. 

37.  SVS  Government  Securities 
Portfolio.  The  Portfolio's  investment 
objective  is  to  provide  high  current 
income  consistent  with  preservation  of 
capital.  The  Portfolio  normally  invests 
at  least  65%  of  its  total  assets  in  U.S. 
Government  Securities  and  repurchase 
agreements  of  U.S.  Government 
Securities.  U.S.  Govenmient  Securities 
in  which  the  Portfolio  may  invest 
include  direct  obligations  of  the  U.S. 
Treasury  and  securities  issued  or 
guaranteed,  as  to  their  payment  of 
principal  and  interest,  by  U.S. 
Government  agencies  or  sponsored 
entities.  Zurich  Scudder  Investments. 
Inc.  serves  as  the  Portfolio's  investment 
adviser.  The  Portfolio  pays  a  monthly 
investment  management  fee  based  on  an 
annual  rate  of  0.55%  of  its  average  daily 
net  assets. 


Fund 


GSVIT  Global  IncoiDe  Fund: 


1999  ; — 

2000 

2001  

Templeton  Global  Income  Securities  Fund: 


1999  

2000  

2001  

MFSVIT  Global  Governments  Series: 

1999    *• 

2000    


Net  assets 
at  year-end 
(in  millions) 


$7 

10 

15.5 

91 
81 
64 

45 
50 


Expense 

ratio 

(in  percent) 


1.05 
1.14 
1.15 

0.65 
0.72 
0.71 

1.01 
0.96 


Total  retum 
(in  percent) 


-1.01 
9.05 
4.80 

-5.79 
4.32 
2.55 

-2.50 
4.90 
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Fund 


2001     

SVS  Government  Securities  Portfolio: 

1999  

2000  

2001  


Net  assets 
at  year-end 
(in  millions) 


47 

146 
152 
305 


Fund 


GSVIT  Global  Income  Fund 


Templeton  Global  Income  Securities  Fund 


dFSVIT  Global  Govemment  Series 


I  >VS  Govemment  Securities  Portfolio 


Expense 

ratio 

(in  percent) 


0.92 

0.63 
0.60 
0.60 


Before  reim- 
bursement 
or  fee  waiv- 
er 


0.90 
1.50 


2.40 
0.60 
0.11 


0.71 
0.75 
0.37 


1.12 
0.55 
0.05 


0.60 


Total  retum 
(in  percent) 


4.48 

0.68 

10.93 

7.48 


After  reim- 
bursement 
or  fee  waiv- 
er 


0.90 
0.25 


1.15 
0.60 
0.11 


0.71 
0.75 
0.17 


0.92 
0.55 
0.05 


0.60 


38.  GSVrrintemet  ToUkeeper Fund. 
The  investment  objective  of  the  Fimd  is 
long-term  growth  of  capital.  Under 
normal  circumstances,  the  Fund  invests 
90%  of  its  total  assets  in  equity 
securities  and  65%  of  its  total  assets  in 
securities  of  "internet  toUkeeper" 
companies,  which  are  companies  in  the 
media,  telecommunications,  technology 
and  internet  sectors  which  provide 
access,  infrastructure,  content  and 
services  to  internet  companies  or 
internet  users.  Internet  toUkeeper 
companies  are  ones  with  predictable, 
sustainable  or  reciuring  revenue  streams 
that,  like  a  toll  collector  for  a  highway 
or  bridge,  grow  revenue  by  increasing 
"traffic."  or  customers  and  sales,  and 
raising  "tolls,"  or  prices.  The  Fund  also 
may  invest  up  to  35%  of  its  total  assets 
in  securities  of  companies  whose  rapid 
adoption  of  an  internet  strategy  is 
expected  to  improve  their  cost  structure, 
revenue  opportunities  or  competitive 
advantage  or  internet-based  companies 
that  exhibit  a  sustainable  business 
model.  The  Fund  may  invest  up  to  25% 
of  its  total  assets  in  foreign  securities 
including  securities  of  issuers  in 
(merging  markets  or  countries.  GSAM 


serves  as  the  Fund's  investment  adviser. 
The  Fund  pays  a  monthly  investment 
management  fee  based  on  an  annual  rate 
of  1.00%  of  its  average  daily  net  assets. 

39.  GSVTT  COBE  U.S.  Equity  Fund. 
The  Fund's  investment  objective  is  long- 
term  growth  of  capital  and  dividend 
income.  The  Fund  seeks  this  objective 
through  a  broadly  diversified  portfolio 
of  large-cap  and  blue  chip  equity 
securities  representing  all  major  sectors 
of  the  U.S.  economy.  Under  normal 
circumstances,  the  Fund  invests  90%  of 
its  total  assets  in  equity  securities  of 
U.S.  issuers,  including  securities  of 
foreign  issuers  traded  in  the  U.S.  The 
Fund  also  seeks  to  maximize  its 
expected  retum  while  maintaining  a 
risk,  style,  capitalization  and  industry 
characteristics  similar  to  the  S&P  500 
Index.  GSAM  serves  as  the  Fund's 
investment  adviser.  The  Fund  pays  a 
monthly  investment  management  fee 
based  on  an  annual  rate  of  0.70%  of  its 
average  daily  net  assets. 

40.  AIMVIF  Capital  Appreciation 
Fund.  The  Fund's  investment  objective 
is  growth  of  capital.  The  Fund  seeks  its 
objective  by  investing  principally  in 
common  stocks  of  companies  that  the 


investment  adviser  believes  are  likely  to 
benefit  from  new  or  innovative 
products,  services  or  processes  as  well 
as  those  that  have  experienced  above- 
average  long-term  growth  in  earnings 
and  have  excellent  prospects  for  future 
growth.  The  Fund  may  invest  up  to  25% 
of  its  assets  in  foreign  securities.  AIM 
Advisors.  Inc.  serves  as  the  Fund's 
investment  adviser.  The  Fund  pays  a 
monthly  investment  management  fee 
based  on  an  annual  rate  of  0.65%  of  the 
first  $250  million  of  average  daily  net 
assets  and  0.60%  of  average  daily  net 
assets  in  excess  of  $250  million. 

41.  AIMVIF  Growth  Fund.  The  Fund's 
investment  objective  is  growth  of 
capital.  The  Fund  seeks  its  objective  by 
investing  principally  in  securities  of 
seasoned  and  better  capitalized 
companies  with  strong  earnings 
momentum.  The  Fund  may  invest  up  to 
25%  of  its  assets  in  foreign  securities. 
AIM  Advisors,  Inc.  serves  as  the  Fund's 
investment  adviser.  The  Fund  pays  a 
monthly  investment  management  fee 
based  on  an  aimual  rate  of  0.65%  of  the 
first  $250  million  of  average  daily  net 
assets  and  0.60%  of  average  ditily  net 
assets  in  excess  of  $250  million. 


Fund 


GSVIT  Internet  ToUkeeper  Fund: 

1999  

2000  

2001  


Net  assets 
at  year-end 
(in  millions) 


N/A 
$5 

4.3 


Expense 

ratio 

(in  percent) 


N/A 
1.25 
1.25 


Total  retum 
(in  percent) 


N/A 
-32.00 
-33.68 


•v.^ 


18268 


Federal  Register / Vol.  67.  No.  72 /Monday.  April  15,  2002 /Notices 


Fund 


GSVIT  CORE  U.S.  Equity  Fund: 

1999  

2000  

2001  

AIMVIF  Capital  Appreciation  Fund: 

1999  

2000  

2001  

AIMVIF  Growtti  Fund: 

1999  

2000  

2001  


Net  assets 
at  year-end 
(in  millions) 


52 
139 
164 

.131 
.534 
.160 

704 
879 
601 


Fund 


Expense 

ratio 

(in  percent) 


0.80 
0.85 
0.81 

0.73 
0.82 
0.85 

0.73 
0.83 
0.88 


Before  reim- 
bursement 

or  fee  waiv- 
er 
(in  percent) 


Total  return 
(in  percent) 


24.30 
-9.62 
11.94 

44.61 
-10.91 
-23.28 

35.24 
-20.49 
-33.86 


GSVIT  Internet  Tollkeeper  Fund 


GSVIT  CORE  U.S.  Equity  Fund 


AIMVIF  Capital  Appreciation  Fund 


AIMVIF  Growth  Fund 


42.  GSVIT  CORE  Large  Cap  Growth 
Fund.  The  Fund's  investment  objective 
is  long-term  growth  of  capital  with 
dividend  income  as  a  secondary 
consideration.  The  Fimd  seeks  its 
primary  objective  through  a  broadly 
diversified  portfolio  of  equity  seciuities 
of  large-cap  U.S.  issuers  that  are 
expected  to  have  better  prospects  for 
earnings  growth  than  the  growth  rate  of 
the  general  domestic  economy.  Under 
normal  circumstances,  the  Fund  invests 
90%  of  its  total  assets  in  equity 
securities  of  U.S.  issuers,  including 
securities  of  foreign  issuers  traded  in  the 
U.S.  The  Fund  also  seeks  to  maximize 
its  expected  return  while  maintaining  a 
risk,  style,  capitalization  and  industry 
characteristics  similar  to  the  Russell 
1,000  Growth  Index.  GSAM  serves  as 
the  Fund's  investment  adviser.  The 
Fund  pays  a  monthly  investment 
management  fee  based  on  an  annual  rate 
of  0.70%  of  its  average  daily  net  assets. 

43.  SVS  Growth  Portfolio.  The 
Portfolio's  investment  objective  is 


maximum  appreciation  of  capital.  The 
Portfolio  normally  invests  at  least  65% 
of  its  total  assets  in  common  stocks  of 
large  (market  capitalization  over  $1 
billion)  U.S.  companies.  The  Portfolio 
tries  to  maintain  holdings  diversified 
across  industries  and  companies  and 
generally  tries  to  keep  its  sector 
weightings  similar  to  those  of  the 
Russell  1000  Growth  Index.  The 
Portfolio  typically  invests  at  least  70% 
of  its  total  assets  in  securities  of  "stable 
growth"  companies  (ones  with  strong 
business  lines  and  potentially 
sustainable  earnings  growth),  up  to  25% 
of  its  total  assets  in  securities  of 
"accelerating  growth"  companies  (those 
with  a  history  of  strong  earnings  growth 
and  potential  for  continued  growth), 
and  up  to  15%  of  its  total  assets  in 
securities  of  "special  situation" 
companies  (ones  that  appear  likely  to 
become  stable  growth  companies  or 
accelerating  growth  companies  through 
new  products,  restructuring,  change  in 


Fund 


1.00 
2.47 


3.47 
0.70 
0.12 


0.82 
0.61 
0.24 


0.85 
0.62 
0.26 


After  reim- 
tMjrsement 
or  fee  waiv- 
er 
(in  percent) 


1.00 
0.25 


1.25 
0.70 
0.11 


0.81 
0.61 
0.24 


0.88 


0.85 
0.62 
0.26 


0.88 


management  or  other  catalysts.  The 
Portfolio  also  may  invest  up  to  25%  of 
its  total  assets  in  foreign  securities. 
Zurich  Scudder  Investments,  Inc.  serves 
as  the  Portfolio's  investment  adviser. 
The  Portfolio  pays  a  monthly 
investment  management  fee  based  on  an 
annual  rate  of  0.60%  of  its  average  daily 
net  assets. 

44.  AIMVIF  Growth  Fund.  The  Fund's 
investment  objective  is  growth  of 
capital.  The  Fund  seeks  its  objective  by 
investing  principally  in  secvuities  of 
seasoned  and  better  capitalized 
companies  with  strong  earnings 
momentum.  The  Fund  may  invest  up  to 
25%  of  its  assets  iri  foreign  seciuities. 
AIM  Advisors,  Inc.  serves  as  the  Fimd's 
investment  adviser.  The  Fund  pays  a 
monthly  investment  management  fee 
based  on  an  annual  rate  of  0.65%  of  the 
first  $250  million  of  average  daily  net 
assets  and  0.60%  of  average  daily  net 
assets  in  excess  of  $250  million. 


GSVIT  CORE  Urge  Cap  Growtti  Fund: 


Net  assets 
at  year-end 
(in  millions) 


Expense 

ratio 

(in  percent) 


Total  return 
(in  percent) 


\| 
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Fund 


Net  assets 
at  year-end 
(in  millions) 


1999  = ■ 

2000  ^ 

2001   , ■ 

SVS  Growtti  Portfolio: 

1999  • - 

2000  • 

2001   :••■ •  •■ 

AIMVIF  Growtti  Fund: 

1999  • 

2000  • 

2001   


$24 
26 
22 

738 
583 
420 

704 
879 
601 


0.80 
0.89 
0.90 

0.66 
065 
0.63 

0.73 
0.83 
0.88 


Total  return 
(in  percent) 


35.42 
-22.48 
-20.76 

37.12 
-49.06 
-22.34 

35.24 
-20.49 
-33.86 


Fund 


GSVIT  CORE  Large  Cap  Growtti  Fund 


SVS  Growtti  Portfolio 


AIMVIF  Growth  Fund 


45.  Each  Applicant  believes  that  it  has 
selected  an  appropriate  Fund  or 
Portfolio  available  under  each  Contract 
to  replace  the  GSVIT  CORE  Large  Cap 
Growth  Fund,  GSVIT  Global  Income 
Fund  or  GSVIT  Internet  Tollkeeper 
Fund.  For  all  of  the  proposed 
substitutions,  the  replacing  Funds  or 
Portfolios  are  substantially  larger  and 
have  lower  expense  ratios  than  the 
Funds  they  would  replace.  Likewise, 
each  of  the  replacing  Fimds  or  Portfolios 
have  significantly  better  prospects  for 
future  growth  and  increasing  economies 
of  scale  than  the  Funds  they  would 
replace.  No  class  of  replacing  Fund  or 
Portfolio  shares  proposed  for  use  in  the 
proposed  substitutions  is  subject  to  a 
distribution  or  shareholder  service  plan 
adopted  under  Rule  12b-l  of  the  Act 
and  no  replacing  Fund  or  Portfolio  is 
operated  by  its  investment  manager  or 
adviser  under  a  "manager  of  managers" 
exemption  from  certain  requirements  of 
Section  15  of  the  Act. 

46.  No  class  of  replacing  Fimd  or 
Portfolio  shares  proposed  for  use  in  the 
proposed  substitutions  is  subject  to  a 
distribution  or  shareholder  service  plan 
adopted  under  Rule  12b-l  of  the  Act 
and  no  replacing  Fimd  or  Portfolio  is 
operated  by  its  investment  manager  or 
adviser  under  a  "manager  of  managers" 
exemption  from  certain  requirements  of 
Section  15  of  the  Act.  American 
Enterprise,  KIUCO,  MetLife,  MetLife 


California,  First  MetLife,  Sun  Life 
Canada  and  Sun  Life  New  York  will  not 
receive,  for  three  years  from  the  date  of 
the  substitutions,  any  direct  or  indirect 
benefits  from  the  replacing  Funds  or 
Portfolios,  their  advisers  or 
underwriters,  or  from  affiliates  of  the 
replacing  Funds  or  Portfolios,  thefr 
advisers  or  underwriters,  in  connection 
with  assets  attributable  to  the  Contracts 
affected  by  the  substitutions,  at  a  higher 
rate  than  each  received  from  the 
replaced  Funds  or  Portfolios,  their 
advisers  or  underwriters,  or  from 
affiliates  of  the  replaced  Funds  or 
Portfolios,  their  advisers  or 
underwriters,  including  without 
limitation  Rule  12b-l  fees,  shareholder 
service  or  administrative  or  other 
service  fees,  revenue-sharing  or  other 
arrangements.  American  Enterprise, 
KILICO,  MetLife,  MetLife  California, 
First  MetLife,  Sun  Life  Canada  and  Sun 
Life  New  York  each  represent  that  the 
substitutions  it  carries  out  and  its 
selection  of  replacing  Funds  or 
Portfolios  was  not  motivated  by  any 
financial  consideration  paid  or  to  be 
paid  to  it  or  to  any  of  its  affiliates  by  any 
of  the  replacing  Funds  or  Portfolios, 
their  advisers  or  underwriters,  or  by  the 
affiliates  of  the  replacing  Funds  or 
Portfolios,  their  advisers  or 
underwritiers. 

47.  Where  a  Contract  does  not  offer  a 
Fund  or  Portfolio  comparable  to  the 


Before  reim- 
bursement 

or  fee  waiv- 
er 
(in  percent) 


0.70 
0.69 


1.39 
0.60 
0.03 


0.63 
0.62 
0.26 


After  reim- 
bursement 
or  fee  waiv- 
er 
(in  percent) 


0.70 
0.20 


0.90 
0.60 
0.03 


0.63 
0.62 
0.26 


0.88 


0.88 


Fund  being  replaced,  each  Applicant 
proposes  as  an  alternative  replacement, 
a  Fund  or  Portfolio  which  either  (1) 
invests  in  substantially  similar  types  of 
securities,  but  has  broader  investment 
objective(s)  and  investment  strategies 
than  the  one  it  would  replace,  or  (2) 
invests  in  higher  grade  debt  securities 
than  the  one  it  would  replace. 
Applicants  state  that  although 
Templeton  Global  Income  Securities 
Fund  ma'y  invest  in  below  investment 
grade  debt  securities  and  GSVIT  Global 
Income  Fund  may  not,  investment  in 
such  securities  has  only  modest  / 

potential  to  make  the  overall  risk  of  the 
Templeton  Global  Income  Securities 
Fund's  portfolio  greater  than  that  of 
GSVIT  Global  Income  Fund.  In  light  of 
how  few  global  or  international  debt 
mutual  funds  exist  in  the  underlying 
insurance  fund  universe,  very  few 
substitution  candidates  exist  for  GSVIT 
Global  Income  Fund.  Applicants  believe 
that,  under  the  cfrcumstances, 
Templeton  Global  Income  Securities 
Fund  offers  the  greatest  available 
continuity  in  investment  objectives  and 
strategies  and  therefore  is  most  likely  to 
meet  5ie  expectations  of  Contract 
ovtmers  and  that  the  differences  between 
these  two  Funds  does  not  justify  moving 
Contract  owners  Contract  values  to  a 
Fund  or  Portfolio  with  investment 
objective{s)  or  strategies  substantially 
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different  from  those  of  GSVIT  Global 
Income  Fimd. 

48.  Proposed  substitution  of  shares  of 
Templeton  Global  Income  Securities. 
Fund,  MFSVTT  Global  Governments 
Series,  or  SVS  Government  Securities 
Portfolio  for  shares  of  GSVIT  Global 
Income  Fimd.  Two  of  the  three 
replacement  Funds  have  substantially 
identical  investment  objectives  as  the 
replaced  Fimd  and  both  pursue  their 
objective  by  investing  primarily  in  debt 
securities  of  issuers  around  the  world. 
The  third  replacement  Fund  has  the 
substantially  identical  investment 
objective,  but  pursues  it  by  investing 
primarily  in  U.S.  Government  debt 
securities.  There  are  some  distinctions 
between  the  strategies  pursued  by  the 
replacement  Funds  and  those  pursued 
by  the  replaced  Fimd. 

49.  GSVIT  Global  Income  Fund  may 
emphasize  corporate  issuers  over 
govenunent  issuers  and  invest  more  of 
its  assets  in  the  United  States  and 
Western  Europe  than  do  the 
replacement  Funds.  In  contrast, 
MFSVrr  Global  Government  Series  may 
invest  a  substantial  majority  of  its  assets 
in  securities  of  govenunent  issuers  and 
both  it  and  Templeton  Global  Income 
Securities  Fund  may  invest  a  greater 
portion  of  their  assets  than  GSVIT 
Global  Income  Fund  in  securities  of 
issuers  located  outside  the  U.S.  or 
Western  Europe.  Nevertheless,  these 
two  proposed  substitutions  offer  the 
greatest  available  continuity  in 
investment  objectives  and  strategies  and 
therefore  are  most  likely  to  meet  the 
expectations  of  Contract  owners.  At  the 
end  of  2001,  more  than  50%  of  GSVIT 
Global  Income  Fund's  total  assets  were 
invested  in  securities  of  government 
issuers  in  the  U.S.  and  abroad. 

50.  SVS  Government  Securities 
Portfolio  differs  from  GSVIT  Global 
Income  Fund  in  that  it  invests  primarily 
in  U.S.  Government  Securities.  Thus, 
this  replacement  Portfolio  is  more 
conservative  and  entails  considerably 
less  investment  risk  than  the  Fund  it 
would  replace.  At  the  end  of  2001,  more 
than  25%  of  GSVIT  Global  Income 
Fund's  total  assets  were  invested  in  U.S. 
Government  securities.  For  Contracts  as 
to  which  SVS  Government  Securities 
Portfolio  is  the  proposed  replacement,  it 
represents  the  closest  match  of 
investment  objective  and  strategies  of 
the  alternatives  that  do  not  have  12b-l 
plans  or  are  otherwise  unsuitable  for  a 
substitution. 

51.  Proposed  substitution  of  shares  of 
GSVIT  CORE  U.S.  Equity  Fund,  AIMVIF 
Capital  Appreciation  Fund  or  AIMVIF 
Growth  Fund  for  shares  of  GSVIT 
Internet  Tollkeeper  Fund.  All  three 
replacement  Funds  have  substantially 


the  same  investment  objectives  as  the 
replaced  Fund  except  that  GSVIT  CORE 
U.S.  Equity  Fund  also  has  dividend 
income  as  a  secondary  objective.  The 
replacement  Funds'  investment 
strategies  are  somewhat  different  from 
those  of  the  replaced  Fund  in  that  each 
invests  in  equity  securities  of  issuers 
representing  a  broad  range  industry 
sectors  and  does  not  focus  on  "internet 
tollkeeper"  issuers  as  defined  by  GSVIT 
hitemet  Tollkeeper  Fund.  Also,  one  of 
the  replacement  Funds  has  a  more 
limited  ability  to  invest  in  foreign 
securities  than  do  the  other  two  or  the 
replaced  Fund.  Nevertheless,  these 
proposed  substitutions  will  not  frustrate 
Contract  owners  ability  to  pursue  their 
investment  goals  by  investing  in  a 
portfolio  having  as  its  principal 
objective,  capital  appreciation.  As  with 
the  prior  group  of  proposed 
substitutions,  these  substitutions  offer 
the  greatest  continuity  in  investment 
objectives  and  strategies  available  from 
Funds  or  Portfolios  that  do  not  have 
12b-l  plans  or  investment  advisers  that 
rely  on  "manager  of  managers" 
exemptions  and  therefore  are  most 
likely  to  meet  the  expectations  of 
Contract  owners. 

52.  Proposed  substitution  of  shares  of 
SVS  Growth  Portfolio  or  shares  of 
AIMVIF  Growth  Fund  for  shares  of 
GSVIT  CORE  Large  Cap  Growth  Fund. 
Although  the  replacement  Funds  do  not 
share  the  replaced  Fund's  secondary 
investment  objective  of  seeking 
dividend  income  and  may  invest  a 
greater  portion  of  their  assets  in  foreign 
securities  (25%  as  opposed  to  10%), 
they  pursue  their  objectives  with  similar 
strategies  and  offer  investors  a  portfolio 
of  substantially  the  same  large 
capitalization  equity  securities 
diversified  across  economic  and 
industry  sectors.  In  fact,  SVS  Growth 
Portfolio  and  GSVIT  CORE  Large  Cap 
Growth  Fund  both  try  to  maintain 
industry  sector  weightings  similar  to 
those  of  the  Russell  1000  Growth  Index. 
These  proposed  substitutions  will  not 
froistrate  Contract  owners  ability  to 
pursue  their  investment  goals  by 
investing  in  a  portfolio  of  securities 
managed  using  a  growth  orientation. 

53.  By  supplements  to  the  various 
May  1,  2001  prospectuses  for  the 
Contracts  (or  by  letter  to  owners  of 
unregistered  Contracts)  and  the 
Accounts  (substantially  in  the  form 
attached  as  Exhibit  C  to  the  initial 
application),  American  Enterprise, 
KILICO,  MetLife,  MetUfe  California, 
First  MetLife,  Sun  Life  Canada,  and  Sun 
Life  New  York  will  notify  owners  of 
their  Contracts  of  their  intention  to  take 
the  necessary  actions,  including  seeking 
the  order  requested  by  this  application. 


to  substitute  shares  of  the  Funds  and 
Portfolios  as  described  herein. 

54.  The  supplements  (or  letters)  about 
the  proposed  substitutions  will  advise 
(or  have  advised)  Contract  owners  that, 
from  the  date  of  the  supplement  (or 
letter)  until  the  date  of  the  proposed 
substitution,  American  Enterprise, 
KILICO,  MetLife,  MetLife  California, 
First  MetLife,  Sun  Life  Canada,  and  Sun 
Life  New  York  will  not  exercise  any 
rights  reserved  under  any  Contract  to 
impose  additional  restrictions  on 
transfers  until  at  least  30  days  after  the 
proposed  substitutions,  with  the 
exception  that  an  Insurance  Company 
Applicant  may  impose  restrictions  to 
prevent  or  restrict  "market  timing" 
activities  by  Contract  owners  or  Uieir 
agents.  Similarly,  the  supplements  (or 
letters)  will  disclose  (or  have  disclosed) 
that,  from  the  date  of  the  supplement  (or 
letter)  until  the  date  of  the  substitutions, 
American  Enterprise,  KILICO,  MetLife, 
MetLife  California,  First  MetLife,  Sun 
Life  Canada,  and  Sun  Life  New  York 
will  permit  Contract  owners  to  make 
one  transfer  of  Contract  value  out  of  a 
subaccount  to  be  affected  by  the 
proposed  substitutions  to  another 
subaccount  without  the  transfer  being 
treated  as  one  of  a  limited  number  of 
permitted  transfers  or  a  limited  number 
of  transfers  permitted  without  a  transfer 
charge.  The  supplements  (or  lettersj  also 
will  advise  Contract  owners  that  if  the 
proposed  substitutions  are  carried  out, 
then  each  Contract  owner  affected  by  a 
substitution  will  be  sent  a  written  notice 
(described  below)  informing  them  of  the 
fact  and  details  of  the  substitutions. 

55.  Applicants  state  that  the  proposed 
substitutions  will  take  place  at  relative 
net  asset  value  with  no  change  in  the 
amount  of  any  Contract  owner's  account 
value  or  death  benefit  or  in  the  dollar 
value  of  his  or  her  investment  in  any  of 
the  Accounts.  Contract  owmers  will  not 
incur  any  fees  or  charges  as  a  result  of 
the  proposed  substitutions,  nor  will 
their  rights  or  American  Enterprise's, 
KILICO's,  MetUfe's,  MetLife 
California's,  First  MetLife's,  Sun  Life 
Canada's,  and  Sun  Life  New  York's    : 
obligations  under  the  Contracts  be 
altered  in  any  way.  All  expenses 
incurred  in  connection  with  the 
proposed  substitutions,  including 
brokerage  commissions,  legal, 
accounting,  and  other  fees  and 
expenses,  will  be  paid  by  American 
Enterprise,  KILICO,  MetLife,  MetLife 
California,  First  MetLife,  Sun  Life 
Canada,  and  Sun  Life  New  York,  or  by 
GSAM  or  GSAMI.  In  addition,  the 
proposed  substitutions  will  not  impose 
any  tax  liability  on  Contract  owners. 
The  proposed  substitutions  will  not 
cause  the  Contract  fees  and  charges 
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currently  being  paid  by  existing 
Contract  owners  to  be  greater  after  the 
proposed  substitutions  than  before  the 
proposed  substitutions. 

56.  Applicants  state  that  the  proposed 
substitutions  will  not  be  treated  as  a 
transfer  for  the  purpose  of  assessing 
transfer  charges  or  for  determining  the 
number  of  remaining  permissible 
transfers  in  a  Contract  year.  American 
Enterprise,  KILICO,  MetLife,  MetLife 
California,  First  MetLife,  Sun  Life 
Canada,  and  Sun  Life  New  York  will  not 
exercise  any  right  it  may  have  under  the 
Contracts  to  impose  additional 
restrictions  on  transfers  under  any  of  the 
Contracts  for  a  period  of  at  least  30  days 
following  the  substitutions.  Similarly, 
(1)  prior  to  the  substitutions,  American 
Enterprise,  KILICO.  MetUfe,  MetLife 
California,  First  MetLife,  Sun  Life 
Canada,  and  Sun  Life  New  York  will 
permit  Contract  owners  to  make  one 
transfer  of  Contract  value  out  of  a 
subaccount  to  be  affected  by  the 
proposed  substitutions  to  another 
subaccount  without  the  transfer  being 
treated  as  one  of  a  limited  number  of 
permitted  transfers  or  a  limited  number 
of  transfers  permitted  without  a  transfer 
charge,  and  (2)  for  at  least  30  days 
following  the  substitutions,  American 
Enterprise,  KIUCO,  MetLife,  MetLife 
California,  First  MetLife.  Sun  Life 
Canada,  and  Sun  Life  New  York  will 
permit  Contract  owners  affected  by  the 
substitutions  to  make  one  transfer  of 
Contract  value  out  of  a  subaccount 
affected  by  the  substitutions  to  another 
subaccount  without  the  transfer  being 
treated  as  one  of  a  limited  number  of 
permitted  transfers  or  a  limited  number 
of  transfers  permitted  without  a  transfer 

charge. 

57.  Applicants  state  that  in  addition 
to  the  supplements  (or  letters) 
distributed  to  owners  of  Contracts, 
within  five  days  after  the  proposed 
substitutions,  any  Contract  owners  who 
are  affected  by  a  substitution  will  be 
sent  a  written  notice  informing  them 
that  the  substitutions  were?  carried  out. 
The  notice  also  will  reiterate  the  facts 
that  American  Enterprise,  KILICO, 
MetLife,  MetLife  California,  First 
MetLife,  Sun  Life  Canada,  and  Sun  Life 
New  York:  (1)  will  not  exercise  any 
rights  reserved  by  it  under  any  of  the 
Contracts  to  impose  additional 
restrictions  on  transfers  until  at  least  30 
days  after  the  proposed  substitutions, 
and  (2)  will,  for  at  least  30  days 
fcdlowing  the  substitutions,  permit  such 
Contract  owners  to  make  one  transfer  of 
Contract  value  out  of  an  affected 
subaccount  to  another  subaccount 
without  the  transfer  being  treated  as  one 
of  a  limited  number  of  permitted 
transfers  or  a  limited  number  of 


transfers  permitted  without  a  transfer 
charge.  Current  prospectuses  for  the 
new  Funds  or  Portfolios  will  be  sent  to 
Contract  owners  on  or  before  the  time 
the  notices  are  sent.  The  notice  as 
delivered  in  certain  jurisdictions  also 
may  explain  that,  under  insurance 
regulations  in  those  jurisdictions, 
Contract  owners  affected  by  the 
substitutions  may  exchange  their 
Contract  for  a  fixed-benefit  life 
insurance  contract  or  fixed-benefit 
annuity  contract  during  the  60  days 
following  the  substitutions. 

58.  American  Enterprise,  KILICO, 
MetLife,  MetLife  California,  First 
MetLife,  Sun  Life  Canada,  and  Sun  Life 
New  York  are  also  seeking  approval  of 
the  proposed  substitutions  from  any 
state  insurance  regulators  whose 
approval  may  be  necessary  or 
appropriate. 

Legal  Analysis 

1.  Section  26(c)  of  the  Act  requires  the 
depositor  of  a  registered  unit  investment 
trust  holding  the  securities  of  a  single 
issuer  to  receive  Commission  approval 
before  substituting  the  securities  held  by 
the  trust.  Specifically,  Section  26(c) 
states: 

It  shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such  security 
unless  the  Commission  shall  have  approved 
such  substitution.  The  Commission  shall 
issue  an  order  approving  such  substitution  if 
the  evidence  establishes  that  it  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy  and 
provisions  of  this  title. 

2.  Section  26(c)  was  added  to  the  Act 
by  the  Investment  Company 
Amendments  of  1970  ("1970 
Amendments").  Prior  to  the  enactment 
of  the  1970  Amendments,  a  depositor  of 
a  unit  investment  trust  could  substitute 
new  securities  for  those  held  by  the 
trust  by  notifying  the  trust's  security 
holders  of  the  substitution  within  five 
days  of  the  substitution.  In  1966,  the 
Commission,  concerned  with  the  high 
sales  charges  then  common  to  most  unit 
investment  trusts  and  the 
disadvantageous  position  in  which  such 
charges  placed  investors  who  did  not 
want  to  remain  invested  in  the 
substituted  fund,  recommended  that 
Section  26  be  amended  to  require  that 

a  proposed  substitution  of  the 
underlying  investments  of  a  trust 
receive  prior  Conmiission  approval. 

3.  Congress  responded  to  tne 
Commission's  concerns  by  enacting 
Section  26(c)  to  require  that  the 
Conunission  approve  all  substitutions 
by  the  depositor  of  investments  held  by 
unit  investment  trusts.  The  Senate 


Report  on  the  bill  explained  the  purpose 
of  the  amendment  as  follows: 

The  proposed  amendment  recognizes  that 
in  the  case  of  the  unit  investment  trust 
holding  the  securities  of  a  single  issuer 
notification  to  shareholders  does  not  provide 
adequate  protection  since  the  only  relief 
available  to  shareholders,  if  dissatisfied, 
would  be  to  redeem  their  shares.  A 
shareholder  who  redeems  and  reinvests  the 
proceeds  in  another  unit  investment  trust  or 
in  an  open-end  company  would  under  most 
circumstances  be  subject  to  a  new  sales  load. 
The  proposed  amendment  would  close  this 
gap  in  shareholder  protection  by  providing 
for  Commission  approval  of  the  substitution. 
The  Commission  would  be  required  to  issue 
an  order  approving  the  substitution  if  it  finds 
the  substitution  consistent  with  the 
protection  of  investors  and  provisions  of  the 
Act. 

4.  Applicants  state  that  the  proposed 
substitutions  appear  to  involve 
substitutions  of  securities  within  the 
meaning  of  Section  26(c)  of  the  Act. 
Applicants  therefore  request  orders  from 
the  Commission  pursuant  to  Section 
26(c)  approving  the  proposed 
substitutions. 

5.  Applicants  state  that  all  the 
Contracts  expressly  reserve  for 
American  Enterprise,  KILICO,  MetLife, 
MetLife  California,  First  MetLife,  Sun 
Life  Canada,  or  Sun  Life  New  York,  as 
applicable,  the  right,  subject  to 
compliance  with  applicable  law,  to 
substitute  shares  of  one  Fund  or 
Portfolio  held  by  subaccount  of  an 
Account  for  another.  The  prospectuses 
(or  private  placement  memoranda)  for 
the  Contracts  and  the  Accounts  contain 
appropriate  disclosure  of  this  right. 

6.  American  Enterprise,  KILICO, 
MetLife,  MetLife  California,  First 
MetLife,  Sun  Life  Canada,  and  Sun  Life 
New  York  reserved  this  right  of 
substitution  both  to  protect  themselves 
and  their  Contract  owners  in  situations 
where  they  believe  a  Fimd  or  Portfolio 
is  no  longer  appropriate  for  Contract 
owners  or  where  either  might  be  harmed 
or  disadvantaged  by  circumstances 
surrounding  the  issuer  of  the  shares 
held  by  one  or  more  of  their  separate 
accounts  and  to  afford  the  opportunity 
to  replace  such  shares  where  to  do  so 
could  benefit  itself  and  Contract  owners. 

7.  Applicants  maintain  that  Contract 
owners  will  be  better  served  by  the 
proposed  substitutions.  The 
substitutions  proposed  are  the  most 
appropriate  ones  given  the  Funds  and 
Portfolios  available  under  the  various 
Contracts.  In  addition,  each  new 
Portfolio  or  Fund  has  had  lower 
expenses  in  recent  years  than  the 
Portfolios  or  Funds  that  it  would 
replace. 

8.  For  each  of  the  proposed 
substitutions.  Applicants  believe  that 
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the  new  Portfolios  or  Funds  are  either 
substantially  the  same  or  more 
conservative  in  their  investment 
objective(s)  or  strategies  or  both,  than 
the  Portfolios  or  Fimds  that  they  would 
replace.  Likewise,  Applicants  believe 
that  a  majority  of  the  new  Portfolios  or 
Fimds  have  a  substantially  similar  or 
lower  investment  risk  profile  than  the 
Portfolios  or  Funds  each  would  replace. 

9.  hi  addition  to  the  foregoing. 
Applicants  generally  submit  that  the 
proposed  substitutions  meet  the 
standards  that  the  Commission  and  its 
staff  have  applied  to  similar 
substitutions  that  have  been  approved 
in  the  past. 

10.  Applicants  believe  that  Contract 
owners  will  be  at  least  as  well  off  with 
the  proposed  array  of  subaccounts  to  be 
offered  under  each  Contract  after  the 
proposed  substitutions  as  they  have 
been  with  the  array  of  subaccounts 
offered  before  the  substitutions.  The 
proposed  substitutions  retain  for 
Contract  owners  the  investment 
flexibility,  which  is  a  central  feature  of 
the  Contracts.  If  the  proposed 
substitutions  are  carried  out,  all 
Contract  owners  will  be  permitted  to 
allocate  purchase  payments  and  transfer 
Contract  values  between  and  among  the 
remaining  subaccounts  as  they  c6uld 
before  the  proposed  substitutions. 

11.  Applicants  assert  that  each  of  the 
proposed  substitutions  is  not  the  type  of 
substitution  Section  26(c)  was  designed 
to  prevent.  Unlike  traditional  unit 
investment  trusts  where  a  depositor 
could  only  substitute  an  investment 
security  in  a  manner  which 
permanently  affected  all  the  investors  in 
the  trust,  the  Contracts  provide  each 
Contract  owner  with  the  right  to 
exercise  his  or  her  own  judgment  and 
transfer  Contract  values  into  other 
subaccounts.  Moreover,  the  Contracts 
will  offer  Contract  owners  the 
opportunity  to  transfer  amounts  out  of 
the  affected  subaccounts  into  any  of  the 
remaining  subaccounts  without  cost  or 
other  disadvantage.  The  proposed 
substitutions,  therefore,  will  not  result 
in  the  type  of  costly  forced  redemption 
Section  26(c)  was  designed  to  prevent. 

12.  Applicants  further  assert  that  the 
proposed  substitutions  are  unlike  the 
type  of  substitution  Section  26(c)  was 
designed  to  prevent  in  that  by 
purchasing  a  Contract,  Contract  owners 
select  much  more  than  a  particular 
investment  company  in  which  to  invest 
their  Contract  values.  They  also  select 
the  specific  type  of  insurance  coverage 
offered  by  American  Enterprise,  KHJCO, 
MetLife,  MetLife  California,  First 
MetLife,  Sxm  Life  Canada,  or  Sun  Life 
New  York  under  their  Contract  as  well 
as  numerous  other  rights  and  privileges 


set  forth  in  the  Contract.  Contract 
owners  may  also  have  considered  the 
size,  financial  condition,  type,  and 
reputation  for  service  of  the  Applicant 
from  whom  they  purchased  their 
Contract.  These  factors  will  not  change 
because  of  the  proposed  substitutions. 

Conclusion 

Applicants  request  orders  of  the 
Commission  pursuant  to  Section  26(c) 
of  the  Act  approving  the  proposed 
substitutions  by  American  Enterprise, 
KILICO,  MetLife,  MetLife  California, 
First  MetLife,  Sun  Life  Canada,  and  Sun 
Life  New  York.  Applicants  submit  that, 
for  all  the  reasons  stated  above,  the 
proposed  substitutions  are  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  02-9089  Filed  4-12-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45703;  File  No.SR-Amex- 
2002-27] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  the  American  Stock 
Exchange  LLC  To  Extend  for  an 
Additional  90  Days  Its  Pilot  Program 
Relating  to  Facilitation  Cross 
Transactions 

April  8.  2002.' 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  29, 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change. 


L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  for  an 
additional  90  days  its  pilot  program 
relating  to  facilitation  cross  transactions, 
described  in  detail  in  Item  U.A.  below. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
Amex,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  t 

1.  Purpose 

The  Exchange  proposes  to  extend  for 
an  additional  90  days  its  pilot  program 
relating  to  member  firm  facilitation 
cross  transactions,  which  was  originally 
approved  by  the  Commission  in  June 
2000,  was  most  recently  extended  in 
January  2002,  and  expired  on  April  7, 
2002.3 

Revised  Commentary  .02(d)  to  Amex 
Rule  950(d)  establishes  a  pilot  program 
to  allow  facilitation  cross  transactions  in 
equity  options.*  The  pilot  program 
entitles  a  floor  broker,  under  certain 
conditions,  to  cross  a  specified 
percentage  of  a  customer  order  with  a 
member  firm's  proprietary  account 
before  market  makers  in  the  crowd  can  ■ 
participate  in  the  transaction.  The 
provision  generally  applies  to  orders  of 
400  contracts  or  more.  However,  the 
Exchange  is  permitted  to  establish 


» 15  U.S.C.  78s(bMl). 
M7CFR240.19b-4. 


'The  pilot  program,  originally  approved  on  June 
2,  2000,  was  subsequently  extended  on  two 
occasions,  reinstated  after  a  brief  lapse  in  July  2001, 
and  extended  again  in  October  2001.  See  Securities 
Exchange  Act  Release  Nos.  42894  (June  2,  20001,  65 
FR  36850  (June  12,  20001,  43229  (August  30,  20001, 
65  FR  54572  (September  8.  2000};  44019  (February  - 
28,  20011,  66  13819  (March  7,  2001);  44538  (July  11, 
2001),  66  FR  37507  (July  18,  20011;  44924  (October 
11.  20011,  66  FR  53456  (October  22,  20011,  and 
45241  (January  7,  20021,  67  FR  1524  (January  11. 
20021. 

*  Facilitation  cross  transactions  occur  when  a 
floor  broker  representing  the  order  of  a  public 
customer  of  a  member  firm  crosses  that  order  with 
a  contra  side  order  from  the  firm's  proprietary 
account. 
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smaller  eligible  order  sizes,  on  a  class  by 
class  basis,  provided  that  the  eligible 
order  size  is  not  for  fewer  than  50 
contracts. 

Under  the  current  program,  when  a 
trade  takes  place  at  the  market  provided 
by  the  crowd,  all  public  customer  orders 
on  the  specialist's  book  or  represented 
in  the  trading  crowd  at  the  time  the 
market  was  established  must  be  satisfied 
first.  Following  satisfaction  of  any 
customer  orders  on  the  specialist's  book, 
the  floor  broker  is  entitled  to  facilitate 
up  to  20%  of  the  contracts  remaining  in 
the  customer  order.  When  a  floor  broker 
proposes  to  execute  a  facilitation  cross 
at  a  price  between  the  best  bid  and  offer 
provided  by  the  crowd  in  response  to 
his  initial  request  for  a  market — and  the 
crowd  then  wants  to  take  part  or  all  of 
the  order  at  the  improved  price — the 
floor  broker  is  entitled  to  priority  over 
the  crowd  to  facilitate  up  to  40%  of  the 
contracts.  If  the  floor  broker  has 
proposed  the  cross  at  a  price  between 
the  best  bid  and  offer  provided  by  the 
crowd  in  response  to  his  initial  request 
for  a  market,  and  the  trading  crowd 
subsequently  improves  the  floor 
broker's  price,  and  the  facilitation  cross 
is  executed  at  that  improved  price,  the 
floor  broker  would  only  be  entitled  to 
priority  to  facilitate  up  to  20%  of  the 
contracts. 

The  program  also  provides  that  if  the 
facilitation  transaction  takes  place  at  the 
specialist's  quoted  bid  or  offer,  any 
participation  allocated  to  the  specialist 
pursuant  to  Amex  trading  floor  practices 
would  apply  only  to  the  number  of 
contracts  remaining  after  all  public 
customer  orders  have  been  filled  and 
the  member  firm's  crossing  rights  have 
been  exercised. ^  However,  in  no  case 
could  the  total  number  of  contracts 
guaranteed  to  the  member  firm  and  the 
specialist  exceed  40%  of  the  facilitation 
transaction. 

In  the  more  than  a  year  and  a  half 
since  the  pilot  program  was  first 
implemented,  die  Exchange  has  found  it 
to  be  generally  successful.  The 
Exchange  seeks  to  extend  the  pilot 
program  for  an  additional  90  days, 
pending  consideration  of  a  related 
proposed  rule  change  it  has  filed  with 
the  Commission  ^  concerning  revisions 
to  the  program  that  the  Amex  believes 
will  provide  further  incentive  for  price 


5  Amex  trading  floor  provide  specialists  with  a 
greater  than  equal  participant  in  trades  that  take 
place  at  price  at  which  the  specialist  is  on  parity 
with  registered  options  traders  in  the  crowd.  These 
practices  are  subjects  to  a  separate  filing  that  seeks 
to  codif>'  specialist  allocation  practices.  See 
Securities  Exchange  Act  Release  No.  42964  (June 
20,  20001,  65  FR  39972  (June  28,  20001. 

•  See  File  No.  SR-Amex-00-49,  available  for 
inspection  at  the  Commission's  Public  Reference 
Room. 


improvement  by  using  different 
procedures  to  determine  specialist  and 
registered  option  trader  participation. 
The  related  proposal  would  also  make 
the  program  permanent. 

In  order  to  allow  the  pilot  program  to 
be  extended  without  significant 
interruption,  the  Amex  has  requested 
that  the  Commission  expedite  review  of, 
and  grant  accelerated  approval  to,  the 
proposal  to  extend  it,  pursuant  to 
Section  19(b)(2)  of  the  Act.^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act «  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act«  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to       ,, 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  viritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wall  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-27  and  should  be 
submitted  by  May  6,  2002. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  1°  In  its  original  approval  of 
the  pilot  program,"  the  Commission 
detailed  its  reasons  for  finding  its 
substantive  features  consistent  with  the 
Act,  and,  in  particulcir,  the  requirements 
of  Sections  6(b)(5)  and  6(b)(8)  of  the 
Act.  12  The  Commission  has  previously 
approved  rules  on  other  exchanges  that 
establish  substantially  similar  programs 
on  a  permanent  basis,"  and  the 
extension  of  the  pilot  progiram  on  the 
Amex — pending  review  of  its  related 
proposal  to  revise  the  program  and 
make  it  permanent — raises  no  new 
regulatory  issues  for  consideration  by 
the  Commission. 

The  Commission  finds  good  cause, 
consistent  with  Sections  6(b)  and 
19(b)(2)  of  the  Act,  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing  thereof 
in  the  Federal  Register.  The  proposal 
will  extend  the  pilot  program  without 
significant  interruption  while  revisions 
are  considered,  and  does  not  raise  any 
new  regulatory  issues. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved  on  an  accelerated  basis  as  a 
pilot  program  through  July  6,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-8999  Filed  4-12-02;  8:45  am) 

BUJJNG  COOE  S010-01-U 


ns  U.S.C.  78s(b)(2). 
"15  U.S.C.  78f(bl. 
915  U.S.C  78f(b)(5l. 


'°ln  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(fJ. 

"  See  supra,  note  3. 

"  15  U.S.C.  7Bf(bl(5l  and  (bl(8). 

"  See,  e.g..  Securities  Exchange  Act  Release  Nos. 
42835  (May  26,  20001,  65  FR  35683  (June  5.  20001, 
and  42848  (May  26,  20001,  65  F1^36206  (June  7, 
2000). 

X 17  CFR  200.30-3(al(12). 
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2001-74] 

Self-ftoguMory  Organizations;  Notice 
of  Filing  of  Propoaed  Rule  Change  and 
Amendment  Nea.  1  and  2  Thereto  by 
the  American  Stock  Exchange  LLC 
Relating  to  the  Codification  of  Ita  Auto- 
Ex  Policy  and  Calculation  of  the  NBBO 
for  Uae  in  Auto-Ex 

April  9,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Excliange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  10,  2001,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  Exchange. 
Amex  submitted  Amendment  No.  1  to 
the  proposed  rule  change  on  January  31, 
2002.3  Amex  submitted  Amendment 
No.  2  to  the  proposed  rule  change  on 
April  8,  2002.*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 


>  15  U.S.C  78s(b)(l). 
'17CFR240.19b-«. 

>  In  Amendment  No.  1,  the  Exchange:  (1)  Set  forth 
in  greater  detail  the  proposed  circumstances  under 
which  Auto-Ex  can  be  disengaged  or  operated  other 
than  in  the  normal  manner  and  the  required 
documentation,  and  (2)  proposed  rule  933(d)  which 
sets  forth  Amex's  policy  for  determining  that  the 
quotes  being  disseminated  by  another  options 
exchange  are  not  reliable  and  excluding  those 
quotes  from  the  calculation  of  its  NBBO.  See  letter 
from  Claire  P.  McGrath,  Senior  Vice  President  and 
Deputy  General  Counsel,  Amex,  (o  Elizabeth  King, 
Associate  Director.  Division  of  Market  Regulation 
("Division").  Commission,  dated  January  30,  2002 
("Amendment  No.  1").  Amendment  No.  1 
supersedes  and  replaces  the  original  filing  in  its 
entirety. 

*  In  Amendment  No.  2,  the  Exchange  (1)  Made 
several  nonsubstantive  corrections  to  its  rule  text: 
(2)  set  forth  specific  parameters  for  when  Auto-Ex 
could  be  disengaged  due  to  an  influx  of  order 
executions;  (3)  revised  the  circumstances  that  Amex 
may  rely  upon  in  determining  that  the  quotes  being 
disseminated  by  another  options  exchange  are  not 
reliable  and  excluding  those  quotes  from  the 
calculation  of  its  NBBO;  (4)  added  language  to 
clarify  that  the  duration  of  the  disengagement  of 
Auto-Ex  and  the  decision  to  reengage  Auto-Ex  will 
be  documented:  and  (5)  added  language  to  clarify 
that  the  exclusion  of  an  exchange  or  its  quotes  from 
the  Auto-Ex  determination  of  the  NBBO  will  be 
reported  to  the  regulatory  authorities  at  the 
Exchange.  See  letter  from  Claire  P.  McGrath,  Senior 
Vice  President  and  Deputy  General  Counsel,  Amex, 
to  Elizabeth  King,  AiSsociate  Director,  Division, 
Commissioo,  dated  April  1,  2002  ("Amendment  No. 
2"). 


L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  codify  in 
Amex  Rule  933  its  practices  and 
policies  by  sp>ecifying  (i)  the 
circumstances  under  which  the 
Exchange's  automatic  execution  system 
("Auto-Ex")  can  be  disengaged  or 
operated  in  a  manner  other  than  the 
normal  manner  set  forth  in  Exchange 
rules  and  policies;  (ii)  the  required 
documentation  of  the  reasons  for  any 
actions  to  disengage  Auto-Ex  or  to 
operate  in  a  manner  other  than  normal; 
and  (iii)  the  circumstances  under  which 
Amex  may  determine  that  the  quotes 
being  disseminated  by  another  options 
exchange  are  not  reliable  and  exclude 
those  quotes  from  the  calculation  of  the 
National  Best  Bid  or  Offer  ("NBBO"). 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 

Rule  933    Automatic  Execution  of 
Options  Orders 

(a)  through  (b)  No  change. 

(c)  (i)  Auto-Ex  may  be  disengaged  or 
operated  in  a  manner  other  than  the 
normal  manner  in  the  following 
circumstances: 

A.  Temporary  Disengagement  of  Auto- 
Ex  During  Market  Data  Delays — Senior 
Market  Operations  staff,  in  conjunction 
with  the  Floor  Governors,  may 
determine  to  disengage  Auto-Ex  due  to 
market  data  dissemination  delays  at  the 
Options  Price  Reporting  Authority 
("OPRA")  or  internally  at  the  Exchange. 
Auto-Ex  may  be  disengaged  for  one 
option  class,  a  group  of  option  classes, 
or  all  option  classes  floor-wide; 

B.  Temporary  Disengagement  of  Auto- 
Ex  Pursuant  to  Unusual  Market 
Exception — Pursuant  to  procedures  set 
forth  in  Rule  958A(d),  the  Market 
Operations  Division  in  consultation  with 
a  Floor  Official  may  determine  to 
disengage  Auto-Ex  if  the  Exchange  is 
unable  to  accurately  collect,  process, 
and/or  disseminate  quotation  data 
owing  to  the  high  level  of  trading 
activity  or  the  existence  of  unusual 
market  conditions  which  result  in  the 
suspension  offirmquote  rule  obligations 
on  the  Exchange  and  its  members  and 
member  organizations  as  set  forth  in 
Exchange  Rule  958A(d)  and  Rule 

1  lAcl-l(b)(3)  under  the  Securities 
Exchange  Act  of  1934; 

C.  Temporary  Disengagement  of  Auto- 
Ex  During  Unusual  Market  Conditions — 
The  Market  Operations  Division,  with 
Floor  Governor  or  Senior  Supervisory 
Official  approval,  may  disengage  Auto- 
Ex  during  unusual  market  conditions  in 
respect  of  an  option  class(es)  or  their 


underlying  securityiies).  Unusual 
market  conditions  may  include  (i) 
significant  or  market  disruptive  order 
imbalances  in  the  option  class  or  series, 
or  the  underlying  security;  or  (ii) 
unusually  wide  or  market  disrupting 
spreads  between  the  bid  and  the  offer  in 
the  underlying  security. 

D.  Temporary  Disengagement  of  Auto- 
Ex  as  the  Result  of  Systems 
Malfunctions— The  Market  Operations 
Division,  with  Floor  Governor  or  Senior 
Supervisory  Official  approval,  may 
disengage  Auto-Ex  as  the  result  of 
systems  malfunctions  that  affect  the 
Exchange's  ability  to  (i)  disseminate  or 
update  market  quotes;  or  (ii)  deliver 
orders  to  the  trading  floor  in  a  timely 
manner; 

E.  Automatic  Disengagement  of  Auto- 
Ex  Due  to  an  Influx  of  Order 
Executions — In  certain  option  classes, 
Auto-Ex  may  be  disengaged  when  a 
specified  number  of  automatic 
executions  occur  in  that  option  class. 
The  specialist  in  each  options  class  has 
the  discretion  to  determine  whether  to 
allow  Auto-Ex  to  be  automatically 
disengaged  due  to  the  influx  of  order 
executions  and  the  number  of  automatic 
order  executions  that  need  to  occur 
before  Auto-Ex  is  automatically 
disengaged.  The  specialist  must  receive 
Floor  Governor  approval  to  set  the 
number  of  automatic  executions  at  one. 
Use  of  this  feature  does  not  relieve  the 
specialist  or  registered  options  traders, 
as  the  responsible  broker  or  dealer,  from 
their  obligations  under  Rule  958A  and 
Rule  llAcl-1  under  the  Securities 
Exchange  Act  of  1934.  Once  the 
disengagement  occurs  the  specialist  and 
the  Exchange's  Post  Supervisor  are 
notified  immediately  and  Auto-Ex  is 
generally  re-engaged  within  one  to  five 
minutes.  Any  extended  use  of  the  by- 
pass feature  will  need  Floor  Official 
approval  and  must  meet  the  standards 
for  either  a  market  data  delay,  an 
Unusual  Market  Exception,  unusual 
market  conditions  or  systems 
malfunctions;  and 

F.  Automatic  By-Pass  of  Auto-Ex  in 
response  to  Certain  Market  Activity — 
Orders  otherwise  eligible  for  Auto-Ex 
may  be  by-passed  during  certain  market 
situations  and  sent  to  the  specialist  for 
execution.  Such  situations  include:  (i) 
Whenever  the  bid  or  offer  in  a  specific 
option  series  represents  a  limit  order  on 
the  specialist's  book;  (ii)  whenever  a 
crossed  or  locked  market  causes  an 
inversion  in  the  quote;  or  (iii)  whenever 
a  better  bid  or  offer  is  being 
disseminated  by  another  options 
exchange  and  the  order  is  not  eligible 
for  automatic  price  matching  as  set 
forth  in  Commentary  .01(b); 
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(ii)  In  all  situations  set  forth  in  (c)(i) 
above,  the  Exchange  will  document  in 
either  the  Systems  Support  Log,  or  the 
Service  Desk  Log,  any  action  taken  to 
disengage  Auto-Ex  or  to  operate  Auto- 
Ex  in  a  manner  other  than  normal,  the 
action  taken,  the  time  of  the  action,  the 
option  class(es)  affected,  the  identity  of 
the  Exchange  or  Floor  official  approving 
the  action  and  a  brief  summary  of  the 
reason  for  the  decision.  Auto-Ex  will 
generally  be  re-engaged  when  Market 
Operations  determines  that  the  cause  of 
its  disengagement  has  ceased.  The 
Log(s)  will  indicate  when  Auto-Ex  is  re- 
engaged, if  such  re-engagement 
occurred  during  the  same  trading  day.  If 
no  time  of  re-engagement  is  shown  on 
the  Log(s)  that  indicates  Auto-Ex  was 
disengaged  for  the  remainder  of  the 
Hading  day.  The  Exchange  will  also 
document  the  reason  for  and  the 
Exchange  or  Floor  Official  approving 
the  re-engagement  if  such  re- 
engagement  was  for  a  reason  other  than 
the  cessation  of  the  condition  that  led  to 
the  disengagement. 

(d)  On  occasion  the  Amex  must  make 
the  determination  that  the  quotes  being 
disseminated  by  another  options 
exchange  are  not  reliable  and  exclude 
those  quotes  from  the  calculation  of  its 
NBBO.  A  Floor  Governor  or  Exchange 
Official  may  make  this  determination 
based  on  any  of  the  following 
circumstances:  (i)  the  other  option 
exchange's  quotes  are  not  firm  based 
upon  direct  communication  from  that 
exchange  or  the  dissemination  through 
OPRA  of  a  message  indicating  the 
quotes  are  not  firm;  or  (ii)  the  other 
options  exchange  has  directly 
communicated  or  otherwise  confirmed 
that  it  is  experiencing  systems  or  other 
problems  affecting  the  reliability  of  its 
disseminated  quotes.  In  all  such  cases 
the  situation  will  be  documented  by  the 
Market  Operations  staff  and  reported  to 
the  regulatory  authorities  at  the 
appropriate  exchange. 

In  all  cases,  where  a  Floor  Governor 
or  Exchange  Official  excludes  an 
exchange  or  any  of  its  quotes  from  the 
Auto-Ex  determination  of  the  NBBO  due 
to  quote  unreliability.  Market 
Operations  staff  will  promptly  notify  the 
exchange  of  the  action,  continue  to 
monitor  the  reliability  of  the  excluded 
quotes  in  consultation  with  the  Floor 
Governor  or  Exchange  Official,  and 
maintain  records  showing  the  date, 
time,  duration,  and  reasons  for  each 
such  action,  as  well  as  the  identity  of 
the  Floor  Governor  or  Exchange  Official 
who  authorized  the  action.  Any 
determination  to  exclude  a  market  or 
any  of  its  quotes  from  the  Auto-Ex 
determination  of  the  NBBO  pursuant  to 
the  above  will  expire  at  the  end  of  the 


trading  day,  or  at  such  time  as  the 
quotes  are  confirmed  by  the  exchange  to 
be  reliable  again — whichever  occurs 
first.  Exclusion  of  an  exchange  or  its 
quotes  from  the  Auto-Ex  determination 
of  the  NBBO  will  be  reported  to 
Exchange  member  firms. 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  simimaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Auto-Ex  provides  the  options  investor 
with  an  important  and  useful  tool  in 
today's  trading  environment — an 
efficient  means  of  obtaining  a  rapid, 
guaranteed  execution  of  a  market  or 
marketable  limit  order.  In  addition, 
automatic  executions  have  reduced  the 
costs  of  trades  generally  and  have 
enabled  traders,  specialists  and  the 
Exchange  itself  to  better  manage  the 
tremendous  volume  of  transactions  that 
our  markets  now  regularly  experience. 
Auto-Ex  is  available  in  all  option  classes 
traded  at  the  Exchange  for  public 
customer  orders  of  up  to  100  contracts.  ^ 
Auto-Ex  accounts  for  approximately 
6.8%  of  the  option  volume  executed  on 
the  Exchange  and  approximately  24.6% 
of  the  systems-delivered  executed 
orders.  To  operate  efficiently,  Auto-Ex 
provides  that  all  public  customer  market 
and  marketable  limit  orders  vrithin  the 
appropriate  size  parameters  be  executed 
at  the  prevailing  best  bid  or  offer  with 
either  the  specialist  or  a  registered 
options  trader  as  the  contra-party  to  the 
transaction.  Since  its  implementation, 
the  Exchange  has  developed  certain 
policies  regarding  the  use  of  Auto-Ex 
and  the  circiunstances  by  which  Auto- 


'  Auto-Ex  was  initially  approved  in  1985  to  allow 
orders  of  up  to  10  contracts  to  be  automatically 
executed.  Over  the  years  the  Exchange  has 
recognized  that  the  order  size  for  some  option 
classes  should  be  larger.  The  Exchange  has  obtained 
SEC  approval  to  increase  the  order  size  for  select 
option  classes  to  20.  50,  75  and  most  recently  100 
contracts  (See  Securities  Exchange  Act  Release  No. 
43660  (December  4,  2000)  65  FR  77942  (December 
13.  2000)). 


Ex  may  be  disengaged  or  operated  in  a 
manner  other  than  the  normal  manner. 
To  ensure  that  actions  taken  to 
disengage  Auto-Ex  or  to  allow  Auto-Ex 
to  operate  in  other  than  the  normal 
manner  are  done  so  in  accordance  with 
authority  provided  by  Exchange  rules, 
the  Exchange  has  put  in  place  specific 
procedures  by  which  such  actions  must 
be  taken  and  how  such  actions  must  be 
documented.  Depending  on  the  reason 
for  the  disengagement,  the  Exchange 
uses  either  the  Systems  Support  Log  or 
the  Service  Desk  Log  to  doounent  the 
action  taken,  the  time  of  the  action,  the 
option  class(es)  affected,  the  identity  of 
the  Exchange  Floor  Official  approving 
the  disengagement  and  a  brief  summary 
of  the  reason  for  the  decision.  The 
Log{s)  also  indicate  when  Auto-Ex  is  re- 
engaged, if  such  re-engagement  occurred 
during  the  same  trading  day.  If  the  time 
of  re-engagement  is  not  shown  on  the 
Log(s)  that  indicates  Auto-Ex  was 
disengaged  for  the  remainder  of  the 
tradii^  day.  The  Exchange  will  also 
document  the  reason  for  re-engagement 
if  such  re-engagement  was  for  a  reason 
other  than  the  cessation  of  the  condition 
that  led  to  the  disengagement  [e.g.,  the 
Exchange  determined  to  re-engage  Auto- 
Ex  even  though  an  Unusual  Market 
Exception  to  the  firm  quote  rule 
continued  to  apply.)  Members  are  kept 
fully  apprised  of  actions  taken  with 
respect  to  Auto-Ex  by  announcements 
over  the  trading  floor  public  address 
system,  trading  floor  message  boards 
and  administrative  messages  via  the 
Booth  Automated  Routing  System 
("BARS").  These  detailed  procedxires 
together  with  the  proper  application  of 
and  notification  to  the  membership 
when  such  options  are  taken, 
demonstrate  the  Exchange's  dedication 
to  ensure  that  both  members  and 
investors  are  well  informed  about  the 
operation  of  Auto-Ex  and  the 
circumstances  when  it  may  not  be 
available. 

It  should  be  noted,  however,  the 
disengagement  or  by-passing  of  Auto-Ex 
does  not  mean  that  Auto-Ex  eligible 
market  or  marketable  limit  orders  fail  to 
receive  a  timely  and  appropriate 
execution.  Whenever  Auto-Ex  is 
disengaged  or  by-passed,  orders  are 
immediately  routed  by  the  Amex  Order 
File  ("AOF")  to  the  Amex  Options 
Display  Book  ("AODB")  for  execution. 
Within  seconds,  the  market  or 
marketable  limit  order  is  presented  to 
the  specialist  and  highlighted  on  the 
AODB  screen.  The  specialist  executes 
the  order  by  simply  "clicking  on  it"  and 
the  market  or  marketable  limit  order 
generally  receives  the  same  price  or 
better  (depending  on  the  reason  Auto-Ex 
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is  bypassed)  it  would  have  received  if 
executed  on  Auto-Ex.  Indeed,  the 
specialist  and  registered  options  traders, 
as  the  responsible  broker  or  dealer, 
regardless  of  whether  the  order  is 
automatically  executed,  continue  to  be 
obligated  under  the  firm  quote  rule 
(Exchange  Rule  958A)  to  execute  the 
order  at  the  disseminated  quotation  in 
an  amount  up  to  the  published 
quotation  size,  except  when  an  unusual 
market  exception  has  occurred  as 
defined  in  the  Rule.  It  should  also  be 
noted,  member  firms  that  send  orders  to 
the  Exchange  and  are  charged  with  the 
responsibility  of  obtaining  "best 
execution"  for  their  customer  orders  are 
given  on  a  monthly  basis  for  each  option 
class  traded,  a  report  indicating  the 
average  number  of  seconds  it  takes 
market  and  marketable  limit  orders  to  be 
executed  on  the  Exchange.  Thus, 
member  firms  are  fully  aware  when 
making  order  routing  decisions  of  the 
average  time  it  takes  to  receive  an 
execution  on  the  Exchange  for  orders 
executed  through  Auto-Ex  or  the  AODB. 

The  Exchange  is  now  proposing  to 
codify  in  Amex  Rule  933(c)  its  ciurent 
practices  and  policies  by  specifying  (i) 
the  circumstances  under  which  Auto-Ex 
can  be  disengaged  or  operated  in  a 
manner  other  than  the  normal  manner 
set  forth  in  Exchange  rules  and  policies; 
and  (ii)  the  required  documentation  of 
the  reasons  for  any  actions  to  disengage 
Auto-Ex  or  to  operate  in  a  manner  other 
than  normal.  The  following  are  specific 
instances  where  Auto-Ex  may  be 
disengaged  or  operated  in  other  than  the 
normal  manner. 

Temporary  Disengagement  of  Auto-Ex 
During  Market  Data  Delays 

The  Exchange's  Market  Operations 
Division  reviews  on  a  case-by-case 
basis,  in  consultation  with  the 
Exchange's  Floor  Governors  when 
deciding  to  disengage  Auto-Ex  due  to 
market  data  delays  either  at  the  Options 
Price  Reporting  Authority  ("OPRA")  or 
internally  at  the  Amex.  Market 
Operations  can  disengage  Auto-Ex  for 
one  option  class,  a  group  of  option 
classes,  or  all  option  classes  floor-wide. 
Market  data  delays  can  include  delays 
(i)  in  the  Exchange  disseminating 
quotations  or  last  sale  information  to 
OPRA;  (ii)  in  receiving  information  fi-om 
OPRA  to  be  displayed  on  the  trading 
floor  or  used  to  calculate  the  best  bid  or 
offer;  or  (iii)  in  receiving  market 
information  regarding  the  underlying 
security.  During  the  past  year,  market 
data  delays  have  occiured  infrequently 
due  to  significant  improvements  in 
OPRA's  and  the  Exchange's  message 
capacities  and  internal  quote  mitigation 
efforts.  In  previous  years,  when  market 


data  delays  were  more  frequent,  general 
guidelines  were  established  by  the 
Exchange's  Floor  Governors  to  assist 
senior  Market  Operations  staff  when 
making  the  decision  to  disengage  Auto- 
Ex  due  to  such  a  delay.  Those 
guidelines  are  no  longer  in  use;  senior 
Market  Operations  staff  together  with 
the  Floor  Governors  review  each  market 
data  delay  individually  and  make  a 
determination  to  disengage  Auto-Ex 
based  on  specific  facts.  Auto-Ex  is 
generally  re-engaged  as  soon  as  the 
market  data  delay  has  ended. 

Disengagement  of  Auto-Ex  due  to 
market  data  delays  is  dociunented  in 
each  instance  in  the  Systems  Support 
Log.  The  Log  notes  the  class(es)  affected 
by  the  market  data  delay,  time  the 
disengagement  started  and  ended,  the 
reason  for  the  determination  and  the 
Floor  Govemor(s)  involved  in  the 
determination.  If  Auto-Ex  is  re-engaged 
during  that  trading  day.  the  time  of Te- 
engagement  is  noted  on  the  Log  and  if 
the  re-engagement  is  for  a  reason  other 
than  the  cessation  of  the  market  data 
delay,  the  reason  is  also  noted  in  the 
Log. 

Temporary  Disengagement  of  Auto-Ex 
Pursuant  to  the  Unusual  Market 
Exception 

Rule  llAcl-l(b){3)  under  the  Act  ^ 
and  Exchange  Rule  948A(d)  ("Firm 
Quote  Rules")  provide  that  if  the 
Exchange  determines  that  the  level  of 
trading  activity  or  the  existence  of 
unusual  market  conditions  is  such  that 
the  Exchange  is  incapable  of  collecting, 
processing  and  making  available 
quotation  data  in  a  manner  that 
accurately  reflects  the  current  state  of 
the  market,  the  Firm  Quote  Rule 
obligations  imposed  on  the  Exchange 
and  its  member  shall  be  suspended.  The 
Market  Operations  staff  in  consultation 
with  a  Floor  Official  may  determine  to 
disengage  Auto-Ex  for  the  duration  of 
the  Unusual  Market  Exception. 
Documentation  of  this  disengagement  of 
Auto-Ex  shall  be  maintained  in  either 
the  Systems  Support  Log  or  the  Service 
Desk  Log  depending  on  the  cause  of  the 
unusual  market  condition.  The  Log 
notes  the  class(es)  affected  by  the 
Unusual  Market  Exception,  time  the 
disengagement  started  and  ended,  the 
reason  for  the  determination  and  the 
Floor  Official  involved  in  the 
determination.  If  Auto-Ex  is  re-engaged 
during  that  trading  day,  the  time  of  re- 
engagement  is  noted  on  the  Log  and  if 
the  re-engagement  is  for  a  reason  other 
than  the  cessation  of  the  Unusual 


Market  Exception,  the  reason  is  also 
noted  in  the  Log.  , 

Temporary  Disengagement  of  Auto-Ex 
During  Unusual  Market  Conditions  or 
Systems  Malfunctions 

The  Market  Operations  Division,  with 
Floor  Governor  or  Senior  Supervisory 
Official  approval,  may  disengage  Auto- 
Ex  during  unusual  market  conditions  in 
respect  of  an  option  class(es)  or  their 
imderlying  security(ies).  Unusual 
market  conditions  may  include  (i) 
significant  or  market  disruptive  order 
imbalances  in  the  option  class  or  series, 
or  the  imderlying  security;^  or  (ii) 
unusually  wide  or  market  disrupting 
spreads  between  the  bid  and  the  offer  in 
the  underlying  security.  Documentation 
of  the  disengagement  of  Auto-Ex  due  to 
unusual  market  conditions  is  made  in 
the  Service  Desk  Log.  With  respect  to 
systems  malfunctions  that  affect  the 
Exchange's  ability  to  (i)  disseminate  or 
update  market  quotes;  or  (ii)  deliver 
orders  to  the  trading  floor  in  a  timely 
manner,  senior  Market  Operations  staff 
determines  whether  to  disengage  Auto- 
Ex.  Documentation  of  the 
disengagement  of  Auto-Ex  due  to 
systems  malfunctions  is  made  in  the 
Systems  Support  Log.  Both 
documentation  Logs  indicate  the 
class(es)  affected,  the  reason(s)  for  the 
disengagement,  approval  by  the 
appropriate  official  (with  respect  to 
disengagement  for  unusual  market 
conditions)  and  the  time  the 
disengagement  started  and  ended.  If 
Auto-Ex  is  re-engaged  during  that 
trading  day,  the  time  of  re-engagement 
is  noted  on  the  Log  and  if  the  re- 
engagement  is  for  a  reason  other  than 
the  cessation  of  the  Unusual  Market 
Exception,  the  reason  is  also  noted  in 
the  Log. 

Automatic  By-pass  of  Auto-Ex  Due  to  an 
Influx  of  Order  Executions 

In  certain  option  classes  (generally  the 
less  active  classes)  the  Exchange  allows 
Auto-Ex  to  be  by-passed  when  a 
specified  number  of  automatic 
executions  in  that  option  class  occur. 
The  specialist  determines  the  number  of 
executions  that  can  occiu'  before  this  by- 
pass feature  is  activated.  The  specialist's 
determination  depends  on  a  number  of 
factors,  such  as  the  volatility  of  the 
underlying  security  and  amount  of 
activity  in  the  option  class  or  series. 
However,  in  order  to  set  the  number  of 
automatic  executions  at  one,  the 


•  17  CFR  240.1 1AC1-I(b)(3). 


'  Pursuant  to  Exchange  Rules  958 A  and  11 S  and 
New  York  Stock  Exchange  Rule  60.  at  3:40  p.m. 
each  trading  day  order  imbalances  are  required  to 
be  publicly  announced.  On  occasion,  these  order 
imbalances  are  significant  and  may  necessitate  the 
disengagement  of  Auto-Ex. 
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specialist  must  receive  the  approval  of 
a  Floor  Governor.  Use  of  this  feature 
does  not  relieve  the  specialist  or 
registered  options  traders,  as  the 
responsible  broker  or  dealer,  bom  their 
obligations  under  Rule  958A  and  Rule 
llAcl-1  under  the  Securities  Exchange 
Act  of  1934.  Once  the  disengagement 
occurs  the  specialist  and  Post 
Supervisor  are  notified  immediately  and 
Auto-Ex  is  generally  turned  back  on 
shortly  thereafter.  Any  extended  use  of 
the  by-pass  feature  will  need  Floor 
Official  approval  and  must  meet  the 
standards  for  either  a  market  data  delay, 
an  Unusual  Market  Exception,  unusual 
market  conditions  or  systems 
malfunctions.  Pursuant  to  the  firm  quote 
rule  (Rule  958A(c)(ii)).  the  responsible 
broker  or  dealer,  when  in  the  process  of 
effecting  a  transaction  in  sm  option  class 
or  series,  is  not  obligated  to  execute  a 
transaction  when  he  has  revised  or  is  in 
the  process  of  revising  the  bid.  offer  or 
quotation  size.  This  by-pass  feature 
provides  the  responsible  broker  or 
dealer  with  the  ability  to  react  to 
automatic  executions  in  the  option 
series  or  class  by  allowing  the 
responsible  broker  or  dealer  to  execute 
the  order,  if  appropriate  under  the  firm 
quote  rule,  at  the  revised  bid  or  offer  or 
in  the  amount  of  the  revised  quotation 
size. 

It  should  be  noted  that  when  Auto-Ex 
is  by-passed  or  disengaged  in  this  and 
other  situations,  all  orders  that  would 
have  otherwise  been  executed  by  Auto- 
Ex  (market  and  marketable  limit  orders 
within  the  size  parameters)  are  sent 
directly  to  the  Amex  Options  Display 
Book  (AODB)  for  execution  by  the 
specialist.  As  discussed  above  the  by- 
passing of  Auto-Ex  in  this  (and  other) 
situations  does  not  mean  that  Auto-Ex 
eligible  market  or  marketable  limit 
orders  fail  to  receive  a  timely  and 
appropriate  execution.  The  Exchange, 
on  a  monthly  basis,  submits  to  each  firm 
executing  options  trades  on  the 
Exchange  a  report,  which  indicates  on  a 
class  by  class  basis  extensive 
information  regarding  the  execution  of 
orders  including  the  average  number  of 
seconds  it  takes  an  order  sent  through 
the  electronic  order  routing  systems  to 
receive  an  execution.  Members  use 
these  reports  to  determine  whether  they 
are  meeting  their  "best  execution" 
obligations.  The  Exchange  believes  that 
the  information  included  in  this  report 
is  a  more  useful  barometer  of  execution 
quality  than  information  indicating  that 
Auto-Ex  may  be  by-passed  in  certain 
situations  and  executed  through  the 
AODB. 

The  Exchange  is  currently  developing 
a  system  to  document  each  situation 
when  the  automatic  by-pass  was 


activated  and  a  monthly  print-out  of 
each  situation  will  be  kept  by  the  Post 
Supervisor  and  the  Market  Operations 
Division.  This  information  will  be  made 
available  to  the  Trading  Analysis 
Division  to  monitor  appropriate  use  of 
this  by-pass  feature. 

Automatic  By-Pass  of  Auto-Ex  in 
Response  to  Certain  Market  Activity 

The  automatic  by-pass  feature 
provides  in  certain  market  situations  for 
orders  that  are  otherwise  eligible  for 
Auto-Ex  to  by-pass  Auto-Ex  and  be  sent 
to  the  AODB  for  execution  handling  by 
the  specialist.  Auto-Ex  is  by-passed  in 
the  following  situations:  (i)  Whenever 
the  bid  or  offer  in  a  specific  option 
series  represents  a  limit  order  on  the 
specialist's  book;  (ii)  whenever  a 
crossed  or  locked  market  causes  an 
inversion  in  the  quote;  (iii)  whenever  a 
better  bid  or  offer  is  being  disseminated 
by  another  options  exchange;^  and  (iv) 
whenever  a  registered  options  trader  or 
a  floor  broker  on  behalf  of  a  customer 
order  improves  the  quotation  ^.  AOF, 
the  Exchange's  host  order  processing 
system,  keeps  a  record  of  each  instance 
an  otherwise  eligible  Auto-Ex  order  by- 
passes Auto-Ex  and  is  sent  to  the  AODB 
for  execution  by  the  specialist.  This 
information  is  used  by  the  Trading 
Analysis  Division  to  monitor 
appropriate  use  of  this  by-pass  feature. 

Calculation  of  the  NBBOfor  Use  in 
Auto-Ex 

As  discussed  above,  for  Auto-Ex  to 
operate  efficiently  and  effectively,  all 
market  data  must  be  received  in  a  timely 
manner,  including  market  data  received 
from  other  options  exchanges  multiply 
trading  a  particular  option  class. 
Although  there  is  ciurently  no  rule  at 
the  Amex  or  at  any  of  the  other  options 
exchanges  prohibiting  the  trading 
through  of  a  better  market  away,'°  the 


«In  February  2001.  the  Exchange  received 
Commission  approval  to  eliminate  the  Auto-Ex  by- 
pass feature  in  certain  circumstances.  See  Securities 
Exchange  Act  Release  No.  44013  (February  28, 
2001),  66  FR  13816  (March  7,  2001).  Commentary 
.01  to  Amex  Rule  933  now  provides  for  matching 
of  the  best  bid  or  offer  displayed  by  a  competing 
market  by  allowing  customer  market  and 
marketable  limit  orders  to  be  automatically 
executed  at  that  best  bid  or  offer  provided  it  is 
within  the  specified  number  of  trading  increments 
or  ticks  of  the  Amex's  displayed  bid  or  offer,  and 
the  order  is  vidthin  the  established  order  size 
parameters.  Thus,  orders  will  no  longer  by-pass 
Auto-Ex  when  they  can  be  automatically  executed 
at  the  better  bid  or  offer  being  disseminated  by 
another  options  exchange. 

'See  File  No.  SR-Amex-2002-^)9,  a  proposed  rule 
change  pending  before  the  Commission. 

'"As  part  of  the  implementation  of  the  permanent 
Options  Intermarket  Linkage,  a  uniform  trade- 
through  rule  has  been  proposed  by  the  participating 
options  exchanges  and  was  filed  by  Amex  with  the 
Commission  on  August  8.  2001.  See  SR-Amex- 
2001-64. 


Amex  has  committed  to  its  membership 
and  investors,  that  it  will  not 
automatically  execute  an  order  if  a 
better  market  is  being  disseminated 
elsewhere.  In  order  to  determine 
v/hether  such  a  better  market  away 
exists,  the  Amex  must  collect  reliable 
market  data  from  the  other  options 
exchanges  in  order  to  calculate  the 
National  Best  Bid  or  Offer  ("NBBO"). 
On  occasion  the  Amex  must  make  the 
determination  that  the  quotes  being  . 
disseminated  by  another  options 
exchange  are  not  reliable  and  exclude 
those  quotes  from  the  calculation  of  its 
NBBO.  A  Floor  Governor  or  Exchange 
Official  may  make  this  determination 
based  on  one  of  the  following 
circumstances:  (i)  The  other  options 
exchange's  quotes  are  not  firm  based 
upon  direct  communication  from  that 
exchange  or  the  dissemination  through 
OPRA  of  a  message  indicating  the 
quotes  are  not  firm;  or  (ii)  the  other 
options  exchaqge  has  directly 
communicated  or  otherwise  confirmed 
that  it  is  experiencing  systems  or  other 
problems  affecting  the  reliability  of  its 
disseminated  quotes. 

In  all  cases  where  a  Floor  Governor  or 
Exchange  Official  excludes  an  exchange 
or  any  of  its  quotes  from  the  Auto-Ex 
determination  of  the  NBBO  due  to  quote 
imreliability.  Market  Operations  staff 
will  promptly  notify  the  exchange  of  the 
action,  continue  to  monitor  the 
reliability  of  the  excluded  quotes  in 
consultation  with  the  Floor  Governor  or 
Exchange  Official,  and  maintain  records 
showing  the  date,  time,  duration,  and 
reasons  for  each  such  action,  as  well  as 
the  identity  of  the  Floor  Governor  or    • 
Exchange  Official  who  authorized  the 
action.  Any  determination  to  exclude  a 
market  or  any  of  its  quotes  from  the 
Auto-Ex  determination  of  the  NBBO 
will  expire  at  the  end  of  the  trading  day, 
or  at  such  time  as  the  quotes  are 
confirmed  by  the  exchange  to  be  reliable 
again  "  whichever  occurs  first. 
Exclusion  of  an  exchange  or  its  quotes 
from  the  Auto-Ex  determination  of  the 
NBBO  will  be  reported  to  Exchange 
member  firms. 

2.. Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,"  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5),"  in  particular,  because  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade. 


» 15  U.S.C  78f(b). 
« 15  U.S.C  78fn>)(5). 


\ 
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B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
shoiUd  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2001-74  and  should  be 
submitted  by  May  6,  2002. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-9057  Filed  4-12-02;  8:45  am] 
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COMMISSION 

[Release  No.  34-45704;  File  No.  SR-NASD- 
2001-69] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Amending  NASD  Rule 
4720  Relating  to  the  Inclusion  of  UTP 
Exchanges  in  the  Nasdaq  National 
Market  Execution  System 

April  8,  2002. 

I.  Introduction 

On  October  5,  2001,  the  National 
Association  of  Seciuities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary,  the 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  amending  NASD 
Rule  4720,  SelectNet  Service,  relating  to 
the  inclusion  of  exchanges  trading 
Nasdaq  securities  pursuant  to  unlisted 
trading  privileges  ("UTP  Exchanges")  in 
the  Nasdaq  National  Market  Execution 
System  ("NNMS").  On  December  19, 
2001,  the  NASD  submitted  Amendment 
No.  1  to  the  proposed  rule  change.  ^  On 
January  16,  2002,  the  NASD  submitted 
Amendment  No.  2  to  the  proposed  rule 
change.*  The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  January  28, 
2002.5  The  Commission  received  two 
comments  on  the  proposal. 


'M7  CFR  200.30-3(a)(12). 

•  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.196-4. 

^  See  letter  from  Mary  M.  Dunl>ar,  Vice  President, 
Office  of  General  Counsel.  Nasdaq,  to  Katherine 
England.  Assistant  Director,  Division  of  Market 
Regulation,  SEC.  dated  December  IB,  2001 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
NASD  removed  language  that  was  sutjsoquently 
incorporated  into  a  different  NASD  rule  change.  See 
Securities  Exchange  Act  Release  No.  45057 
(November  8,2001),  66  FR  57496  (November  15, 
2001). 

«  See  letter  from  Mary  M.  Dunbar,  Vice  President. 
(DfBce  of  General  Counsel,  Nasdaq,  to  Katherine 
England,  Assistant  Director,  Division  of  Market 
Regulation,  SEC,  dated  January  16.  2002 
("Amendment  No.  2"). 

»  See  Securities  Exchange  Act  Release  No.  45319 
(January  18,  2002),  67  FR  3923. 


n.  Description  of  the  Proposal 

In  SR-NASD-2001-69,  Nasdaq  is 
proposing  to  amend  NASD  Rule  4720  to 
specify  that  a  UTP  Exchange  will  be 
permitted  access  to  SelectNet  on  a  basis 
similar  to  that  which  is  offered  to  NASD 
members.  As  a  result,  SelectNet  will  be 
available  only  in  connection  with 
participation  in  the  NNMS  (hereinafter 
referred  to  as  "SuperSOES").  Nasdaq 
believes  that  the  rule  change  will  bring 
UTP  Exchanges  into  parity  with  Nasdaq 
market  makers,  as  well  as  reduce  the 
risk  of  dual  liability  for  both  Nasdaq 
market  makers  and  UTP  Exchanges 
participating  in  SuperSOES.  Nasdaq 
believes  that  the  rule  would  also  limit 
the  possibility  of  backing  away  bom 
quotes  by  UTP  Exchanges  and  would 
limit  the  instances  of  locked/crossed 
markets  among  market  participants  that 
participate  in  a  Nasdaq  execution 
system. 

Nasdaq  believes  establishing 
SuperSOES  as  the  primary  platform  for 
trading  Nasdaq-listed  securities  is  a 
critical  step  in  improving  the  quality  of 
its  market.  Nasdaq  believes  that 
implementation  of  SuperSOES  has 
significantly  improved  the  Nasdaq  Stock 
Market.  In  particular,  Nasdaq's  initial 
assessment  based  on  preliminary  data 
shows  that  SuperSOES  orders  are 
processed  quickly,  enjoy  high  fill  rates, 
and  execute  at  the  current  market  price. 
Moreover,  according  to  Nasdaq, 
SuperSOES  has  not  had  a  significant 
negative  impact  on  spreads,  depth  or 
volatility.  In  addition,  SuperSOES  has 
been  voluntarily  adopted  by  the  Chicago 
Stock  Exchange,  Inc.  ("CHX")  and  the 
Boston  Stock  Exchange,  Inc.,  which 
currently  represent  the  vast  majority  of 
the  trading  volume  in  Nasdaq-listed 
stocks  by  UTP  Exchanges.  CHX  has 
participated  in  SuperSOES  since  it  was 
implemented  in  July  2001 .«  As 
SuperSOES  becomes  a  more  familiar 
feature  in  the  Nasdaq  market  place, 
Nasdaq  believes  it  will  benefit  Nasdaq 
market  participants  and  public  investors 
by  making  the  operation  of  Nasdaq  more 
efficient. 

According  to  Nasdaq,  permitting  UTP 
Exchanges  to  participate  in  Nasdaq 
without  automatic  execution 
functionality  perpetuates  the  potential 
for  "dual  liability"  that  Nasdaq  , 

designed  SuperSOES  to  eliminate. 
Nasdaq  represents  that  the  potential  for 
dual  liability  exists  when  market 
participants,  such  as  UTP  Exchanges, 
send  SelectNet  liability  messages  to 


®In  July  2001,  the  Commission  approved  a  rule 
change  to  permit  UTP  Exchanges  to  participate  on 
a  voluntary  basis  in  SuperSOES.  See  Securities 
Exchange  Act  Release  No.  44526  (July  6.  2001),  66 
FR36814(July  13,  2001). 
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Nasdaq  market  makers  that 
simultaneously  receive  executions 
through  SuperSOES.  Additionally, 
according  to  Nasdaq,  permitting  UTP 
Exchanges  to  access  Nasdaq  via 
SelectNet  could  disrupt  and  slow  the 
market.  To  improve  the  trading 
environment  for  all  of  Nasdaq's  market 
participants,  and  to  avoid  potential 
market  disruptions,  Nasdaq  is  proposing 
to  require  UTP  Exchanges  that  choose  to 
participate  in  Nasdaq  to  accept 
automatic  executions  through 
SuperSOES. 

m.  Summary  of  Comments 

The  Commission  received  two 
comment  letters  on  the  proposjd:  One 
ft-om  the  Knight  Trading  Group,  Inc. 
("Knight"),^  and  one  from  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx").8  In  Knight's  letter.  Knight 
expresses  general  support  for  Nasdaq's 
proposal  and  agrees  with  the  reasons  set 
forth  by  Nasdaq  as  the  basis  for  the 
proposed  amendment.^ 

In  the  Phlx  letter,  the  Phlx  argues 
generally  that  the  proposed  rule  change 
is  an  anti-competitive  attempt  to  require 
UTP  Exchanges  to  be  subject  to 
automatic  execution  in  Nasdaq's  NNMS. 
Phlx  contends  that  such  participation 
would  have  an  adverse  effect  on  the 
attractiveness  of  UTP  Exchanges  as 
alternative  trading  venues  for  Nasdaq 
securities. 

Specifically,  the  Phlx  believes  that 
forcing  UTP  Exchanges  to  accept 
automatic  executions  will  make  it 
difficult  for  UTP  Exchanges  to  attract 
Electronic  Communication  Networks 
("ECNs")  as  direct  participants,  impose 
per  share  trade  execution  fees  on  the 
UTP  Exchanges  for  their  orders 
executed  through  NNMS,  and  force  the 
.  UTP  Exchanges  to  relinquish  any  claim 
over  inter-market  trades  executed 
through  the  NNMS  (either  as  indications 
of  the  UTP  Exchange's  liquidity  or  to 
receive  market  data  revenues). 

The  Phlx  states  that  Nasdaq's 
justifications  for  the  proposed  rule 
change  are  without  merit.  The  Phlx 
believes  that  imposing  a  short  time 
window  within  which  Nasdaq  market 


'  See  letter  from  Michael  T.  Dorsey,  Senior  Vice 
President,  General  Counsel  and  Secretary,  Knight, 
to  Jonathan  G.  Katz,  Secretary,  Commission,  dated 
February- 21,  2002. 

»  See  letter  from  Meyer  S.  Frucher.  Chairman  and 
Chief  Executive  Officer.  Phlx,  to  Jonathan  G.  Katz. 
Secretary,  Commission,  dated  February  25,  2002. 

»  Knight  incorporated  by  reference  the  comment 
letters  it  submitted  in  connection  with  the 
following  releases:  Securities  Exchange  Act  Release 
Nos.  45182  (December  20,  2001),  66  FR  67609 
(December  31,  2001);  and  45081  (November  19, 
2001).  66  FR  59273  (November  27,  2001).  The 
Commission  notes  that  the  comments  incorporated 
by  reference  were  addressed  in  the  approval  orders 
in  the  respective  releases. 


makers  would  be  required  to  respond 
could  solve  Nasdaq's  dual  liability 
concern.  Furthermore,  the  Phlx  states 
that  Nasdaq  has  offered  no  empirical 
data  to  substantiate  the  claim  that  non- 
automatic  execution  participation  by 
UTP  Exchanges  results  in  deleterious 
order  queuing. 

Finally,  the  Phlx  asserts  that  requiring 
UTP  Exchanges  to  participate  in  NNMS 
will  fimnel  trading  activity  away  from 
the  UTP  Exchanges,  and,  thus,  remove 
the  opportunity  for  price  improvement, 
the  hallmark  of  an  auction  market.  The 
Phlx  notes  that  requiring  UTP  Exchange 
participation  in  NNMS  vdll  expose  UTP 
Exchange  specialists  to  the  same  dual 
liability  that  Nasdaq  currently  seeks  to 
avoid  for  its  market  makers.  The  Phlx 
proposes  that  an  inter-market  linkage 
plan  for  Nasdaq  securities  be  developed, 
and,  until  such  a  plan  is  developed,  the 
Phlx  proposes  that  the  status  quo  be 
maintained  by  allowing  UTP  Exchanges 
access  to  Nasdaq  markets  via  SelectNet. 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder,  ^°  and,  in  particular,  the 
requirements  of  Section  15A  of  the 
Act  1 1  and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(6)  of  the  Act.i^  Section 
15A{b)(6)  13  requires,  among  other 
things,  that  the  NASD's  rules  be 
designed  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  ft^e  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  believes  that  the 
proposed  rule  change  is  not  inconsistent 
with  the  objectives  of  this  section  of  the 
Act.  Specifically,  requiring  UTP 
Exchanges  that  choose  to  participate  in 
the  Nasdaq  market  also  to  participate  in 
SuperSOES  could  help  reduce  the 
potential  for  order  queuing  and  for 
system  stoppages  within  the  Nasdaq 
Stock  Market,  when  a  UTP  Exchange's 
quote  is  alone  at  the  best  bid  or  best 
offer. 

Moreover,  the  Commission  notes  that 
Nasdaq  is  not  required  to  grant 
competitors  access  to  Nasdaq's 
proprietary  systems.  To  the  extent 


'"In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

"15  U.S.C.  780-3. 

"  15  U.S.C.  78o-3(b)(6). 


Nasdaq  chooses  to  grant  access  to  its 
proprietary  systems,  Nasdaq  may 
impose  reasonable  terms  and 
conditions,  such  as  requiring  use  of 
SuperSOES  for  access  to  SelectNet. 
Nasdaq  may  not  impose  terms  and 
conditions  that  place  an  unfair  burden 
on  competition  or  impose  terms  and 
conditions  that  result  in  imfair 
discrimination.  Finally.  UTP  Exchanges 
may  choose  to  participate  in  SuperSOES 
on  a  volimtary  basis;  nothing  in  this  rule 
change  would  require  them  to  accept 
automatic  executions  fi-om  Nasdaq. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.i"  that  the 
proposed  rule  change  (File  No.  SR- 
NASD-2001-69)  be,  and  it  hereby  is, 
approved. 

For  tlie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  02-8997  Filed  4-12-02;  8:45  am] 
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COMMISSION 

[Release  No.  34-45702;  File  No.  SR-NASD- 
2002-35] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Amending  NASD  Rules 
61 1 0  and  61 20  Relating  to  UTP 
Exchange  Usage  of  ACT 

April  5,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4under,2  notice 
is  hereby  given  that  on  March  7,  2002, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


i«  15  U.S.C.  78s(b)(2). 
>5 17  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-4. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  NASD 
Rules  6110.  Definitions,  and  6120, 
Participation  in  ACT.  regarding  the 
Automated  Confirmation  Transaction 
System  ("ACT").  The  proposed  rule 
change  would  permit  Nasdaq  to  grant 
access  to  ACT  to  national  securities 
exchanges  that  trade  Nasdaq  seciuities 
on  an  unlisted  trading  privileges  basis 
("UTP  Exchanges").' 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 


6110.  E)efinitions 

(a)-(o)  No  Change. 

(p)  The  terms  "Participant,"  "ACT 
Order  Entry  Firm."  "correspondent 
executing  broker/dealer." 
"correspondent  executing  broker." 
"introducing  broker/dealer," 
"introducing  broker."  'clearing  broker/ 
dealer."  and  "clearing  broker"  shall  also 
include,  where  appropriate,  the  Non- 
Member  Clearing  Organizations  and 
UTP  Exchanges  listed  in  Rule  6120(a)(5) 
and  (a)(6)  below  and  their  qualifying 
members. 

6120.  Participation  in  ACT 

(a)  Mandatory  Participation  for 
Clearing  Agency  Members 

(l)-{5)  No  Change. 

(6)  Upon  compliance  with  the 
conditions  specified  in  subpamgraphs 
(A)-(E)  below,  access  to  and 
participation  in  ACT  may  be  granted  to 
a  national  securities  exchange  that 
trades  Nasdaq  National  Market  or 
SmallCap  securities  on  an  unlisted 
trading  privileges  basis  ("UTP 
Exchange").  The  terms  and  conditions 
of  such  access  and  participation, 
including  available  functionality  and 
applicable  rules  and  fees,  shall  be  set 
forth  in  and  governed  by  a  UTP 
Exchange  ACT  Participant  Application 
Agreement.  Such  access  may  be  made 
available  on  terms  that  differ  from  the 
terms  applicable  to  members  but  that  do 
not  unreasonably  discriminate  among 
national  securities  exchanges. 

(A)  Execution  of,  and  continuing 
compliance  with,  a  UTP  Exchange  ACT 
Participant  Application  Agreement: 


(B)  Continuing  compliance  with  UTP 
Exchange  ACT  Participant  Application 
Agreement  and  all  applicable  rules  and 
operating  procedures  of  the  Association 
and  the  Commission; 

(C)  Maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
premises  of  the  UTP  Exchange  to 
prevent  the  unauthorized  entry  of 
information  into  ACT; 

(D)  Acceptance  and  settlement  of 
each  trade  that  ACT  identifies  as  having 
been  effected  by  itself  or  any  of  Us 
correspondents  on  the  regularly 
scheduled  settlement  date;  and 

(E)  A  UTP  Exchange  shall  not  permit 
its  members  to  have  direct  access  to 
ACT  without  the  express  written  consent 
of  the  Association. 

((6)1  (7)  Each  ACT  Participant  shall  be 
obligated  to  inform  the  Association  of 
non-compliance  with  any  of  the 
participation  requirements  set  forth 
above. 
*        *        *        *      .  * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  the  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  NASD  is  proposing  to  offer  UTP 
Exchanges  the  ability  to  participate  in 
Nasdaq's  proprietary  trade  reporting  and 
comparison  system.  ACT,  according  to 
terms  established  by  Nasdaq.  Under  this 
proposed  rule  filing,  exchanges  that 
choose  to  use  Nasdaq's  ACT  system  will 
sign  a  contract  with  Nasdaq  setting  forth 
the  terms  and  conditions  of  usage  of 
ACT.  including  available  functionality 
and  applicable  rules  and  fees.  UTP 
Exchange  access  to  ACT  may  be  made 
available  on  terms  that  differ  from  the 
terms  applicable  to  NASD  members  ■• 


but  that  do  not  imreasonably 
discriminate  among  UTP  Exchanges. 

Background 

Diuing  three  decades  of  operation. 
Nasdaq  has  evolved  into  one  of  the 
largest,  most  liquid  markets  in  the  world 
and  a  powerful  driver  of  the  U.S. 
economy.  As  a  market,  Nasdaq  builds 
and  operates  systems  that  enable  its 
members  to  execute  and  report  trades  in 
Nasdaq-listed  and  over-the-coimter 
securities,  consistent  with  Section  15A 
of  the  Act.  Among  the  systems  that 
provide  the  core  functionality  of  the  • 
Nasdaq  market  are  its  quotation  display 
device,  the  Nasdaq  Workstation  II 
("NWH"),5  its  execution  systems — the 
Nasdaq  National  Market  Execution 
System  ("SuperSOES")  and  SelectNet— 
and  its  trade  reporting  system,  ACT.  The 
NWII,  SuperSOES.  SelectNet.  and  ACT 
are  examples  of  Nasdaq  proprietary 
systems. 

Nasdaq  is  also  an  exclusive  securities 
information  processor  ("SIP")  imder 
Section  llA  of  the  Act.  Pursuant  to  the 
Securities  Act  Amendments  of  1975, 
Nasdaq  negotiated  and  executed  a 
national  market  system  plan,  the 
"Nasdaq  UTP  Plan,"  for  quoting  and 
trading  of  Nasdaq  National  Market 
stocks  by  securities  markets  that  chose 
to  participate  in  the  Nasdaq  UTP  Plan. 
As  the  SIP  for  the  Nasdaq  UTP  Plan. 
Nasdaq  operates  facilities  to  collect, 
consolidate,  and  disseminate  quotations 
and  last  sale  reports  of  all  markets 
quoting  and  trading  Nasdaq-listed 
securities.  The  Plan-sponsored 
mechanism  for  entering  quotations  emd 
last  sale  reports  is  a  computer-to- 
computer  interface  commonly  referred 
to  as  "the  UTP  Line."^  The  Plan  does 
not  grant  participants  access  to  Nasdaq's 
proprietary  execution  facilities,  but 
simply  requires  that  UTP  Exchange 
specialists  have  access  to  and  be 
accessible  by  Nasdaq  members  via  the 


'The  NASD  requested  that  the  Commission  make 
various  technical  corrections  to  the  proposed  rule 
language  and  delete  an  inaccurate  reference  to  the 
Boston  Stock  Exchange.  Inc.  ("BSE")  in  footnote  8. 
Telephone  discussion  between  Katherine  England. 
Assistant  Director,  Division  of  Market  Regulation, 
SEC,  and  Jeffrey  S.  Davis.  Associate  General 
Counsel,  Office  of  General  Counsel.  Nasdaq  (April 
5.  2002). 


*  Until  Nasdaq  registers  as  an  exchange,  all  NASD 
member  firms  are  members  of  The  Nasdaq  Stock 
Market.  Inc.,  after  which  time,  Nasdaq  member 
firms  are  expected  to  be  a  subset  to  the  NASD 
membership.  For  this  filing,  because  Nasdaq  is  not 
yet  an  excharige,  "Nasdaq  members"  are  NASD 
members  that  participate  in  the  Nasdaq  Stock 
Market. 


'  As  a  market.  Nasdaq  offers  two  proprietary 
routes  of  entry  into  its  proprietary  systems:  The 
Application  Programming  Interface  ("API"),  and  the 
Computer-to-Computer  Interface  ("CTCI").  Both 
interfaces  exist  as  part  of  Nasdaq's  proprietary 
Enterprise  Wide  Network,  a  network  provided 
through  an  extensive  contract  with  MCI  WorldCom. 
Both  interfaces  rely  on  a  multiple  Tl  connection 
into  Nasdaq's  Unisys  system  for  quote  updates  and 
Tandem  system  for  SuperSOES,  SelectNet.  and  ACT 
messages.  All  participants  who  depend  on  Nasdaq's 
API/CTCI  interface  are  subject  to  SEC-approved 
pricing  for  those  services  provided  over  that 
interface. 

»The  UTP  Interface  is  a  TCP/IP  connection  into 
Nasdaq's  Tandem  mainframe.  All  quote  messages 
are  then  passed  to  Nasdaq's  Unisys  mainframe  for 
processing  and  dissemination.  All  trade  messages 
are  processed  in  the  Tandem  mainframe  and 
disseminated  out  on  the  Nasdaq  Trade 
Dissemination  Service  datafeed.  In  the  coming 
months,  the  Nasdaq  SIP  is  migrating  all  UTP  quote 
and  trade  messages  to  a  new  Tandem  environment. 


\ 
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telephone.^  Thus,  the  SIP  facilities  are 
separate  and  distinct  from  Nasdaq's 
proprietary  systems. 

Nasdaq  will  continue  to  maintain  a 
technological,  financial,  and  regulatory 
distinction  between  its  role  as  a  market 
and  its  role  as  a  SIP.  As  a  SIP,  Nasdaq 
is  obligated  to  provide  UTP  Exchanges 
access  only  to  the  facilities  enumerated 
in  the  Nasdaq  UTP  Plan,  namely,  the 
UTP  Interface  and  the  telephone.  The 
UTP  Interface  allows  other  market 
centers  to  send  Nasdaq  quotes  «nd  trade 
reports  for  inclusion  in  the  consolidated 
quote  and  trade  dissemination  systems 
that  Nasdaq  operates.  As  a  market, 
Nasdaq  is  not  obligated  to  provide  UTP 
Exchanges  with  access  to  any  of 
Nasdaq's  proprietary  systems. 
Therefore,  subject  to  SEC  approval 
where  necessary,  Nasdaq  is  entitled  to 
condition  the  manner  in  which  it  will 
voluntarily  make  its  proprietary 
systems,  including  ACT,  available  to 
UTP  Exchanges  that  choose  to  use 
them."  Whether  acting  as  a  SIP  or  a 
market,  Nasdaq  will  act  in  a 
nondiscriminatory  manner  and  will 
make  best  efforts  to  reach  a  contractual 
solution  with  each  UTP  Exchange  that 
wishes  to  use  the  ACT  system. 

This  proposed  rule  would  enable 
Nasdaq  to  enter  into  contracts  with  UTP 
Exchanges  that  will  govern  the  terms  of 
use  afid  applicable  fees  for  the  use  of 
ACT  by  UTP  Exchanges.  Under  the 
proposal,  UTP  Exchanges  could  use 
ACT  services,  but  would  pay  a  markup 
over  the  fees  applicable  to  members'  use 
of  ACT.  Although  the  BSE  is,  to  date, 
the  only  UTP  Exchange  that  has 
requested  use  of  ACT  to  report  and  clear 
both  Nasdaq  system  and  non-Nasdaq 
system  trades,  it  is  foreseeable  that  other 
UTP  Exchanges  will  seek  use  of  ACT  as 
well. 

Nasdaq  believes  it  is  essential  that  all 
UTP  Exchanges  that  use  Nasdaq 
proprietary  systems  execute  a  contract 
defining  the  terms  and  conditions  of 
such  use.  which  may  be  different  from 
the  terms  and  conditions  imposed  on 


'The  SEC  established  this  policy  in  its  1985 
report.  Unlisted  Trading  Privileges  in  Over-the- 
Counter  Securities.  Exchange  Act  Release  No.  22412 
(September  16. 1985),  50  FR  38640  (September  24, 
1985).  fn.  89  and  accompanying  text.  The  SEC 
rejected  calls  for  a  "more  sophisticated  intermarket 
trading  linkage"  similar  to  ITS/CAES,  but  urged  the 
participants  to  develop.suitable  access  mechanisms, 
such  as  the  UTP  Line  that  was  later  developed. 

*  Nasdaq  has  voluntarily  permitted  UTP 
Exchanges  to  participate  in  SuperSOES  and  has 
filed  rules  deRning  the  manner  in  which  those 
exchanges  may  use  this  system.  In  fact,  Nasdaq  is 
filing  a  rule  proposal  to  make  SuperSOES  the 
exclusive  Nasdaq  proprietary  execution  system 
available  for  UTP  Exchanges  to  quote  and  trade 
I  lasdaq  securities  on  Nasdaq. 


Nasdaq  members.^  For  example,  Nasdaq 
has  asked  the  BSE,  as  a  conditipn  of 
using  ACT,  to  sign  an  agreement  that 
requires  the  BSE  "to  take  reasonable 
disciplinary  actions  against  its  members 
for  violations  of  the  Nasdaq 
Requirements,  as  if  such  were  violations 
of  its  own  rules."  It  is  essential  for 
preserving  the  integrity  of  Nasdaq's 
proprietary  systems  that  those  self- 
regulatory  organizations  that  use  those 
systems  agree  to  ensure  that  their 
members  (over  which  Nasdaq  typically 
has  no  authority)  use  them  in  a  manner 
that  is  consistent  with  Nasdaq's  systems 
requirements.  Similarly,  Nasdaq  will 
make  ACT  available  to  UTP  Exchanges 
on  the  basis  of  contractually  agreed 
charges  for  such  use.  Such  charges  may 
be  different  than  the  charges  that 
Nasdaq  members  pay  for  ACT.  Nasdaq 
participants  have  paid  for  the 
maintenance  and  development  of 
Nasdaq  services,  such  as  ACT,  over  the 
course  of  more  than  two  decades. 
Charging  UTP  Exchanges  or  other  non- 
members  a  higher  rate  than  members  for 
these  services  reflects  the  fact  that  the 
Nasdaq  members  have  already  borne  the 
costs  to  build  and  enhance  the  service 
over  time.  The  fact  that  the  charges  are 
set  through  arms-length  contract 
negotiations  with  UTP  Exchanges  and 
other  non-members  allows  for  the 
flexibility  to  address  each  particular 
situation  and  agree  on  an  appropriate 
response. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  i"  of  the 
Act.  which  requires,  among  other 
things,  that  the  NASD's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest;  and 
are  not  designed  to  permit  unfair 
discrimination  between  customers, 
iss^iers,  brokers  or  dealers.  The  NASD 
believes  that  the  proposed  rule  responds 
to  the  request  of  a  UTP  Exchange  for 
access  to  trade  reporting  and 
comparison  functionality  to  facilitate 
submission  of  transaction  reports  to  the 
SIP  for  Nasdaq  securities,  and 
ultimately,  for  dissemination  to  the 
public.  Moreover,  the  NASD  believes 
that  the  proposed  rule  would  permit 
Nasdaq  to  distinguish  among  Nasdaq 
members  and  non-members  in  order  to 


promote  behavior  that  benefits  both  the 
market  structure  that  Nasdaq  offers  to 
investors  and  Nasdaq  as  a  business. 
Such  distinctions  would  be  based  upon 
the  voluntary  agreement  of  independent 
self-regulatory  organizations  that  have 
equal  standing  to  negotiate  arms-length 
agreements.  As  the  Commission  has 
noted  in  the  context  of  another  self- 
regulatory  oi^anization's  fees,  the  Act 
"prohibits  unfair  discrimination.'  not 
discrimination' simpliciter  *  *  *."" 
The  NASD  further  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(5)  '^  of 
the  Act.  which  requires  that  the  rules  of 
the  NASD  provide  for  the  equitable 
allocation  of  reasonable  fees,  dues,  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pvusuant  to  Section 
19(b)(3)(A)  13  of  the  Act  and  Rule  19b- 
4(fl(3)  thereunder  '•*  as  being  concerned 
solely  with  the  administration  of  the 
NASD.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate,  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  ^  ^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 


«  Nasdaq  does  not  impose  a  monthly  fee  for 
access  to  the  UTP  Interface.  The  UTP  Interface  is 
installed  and  maintained  by  an  independent 
vendor. 

loiSU.S.C  7803(b)(6) 


"  Exchange  Act  Release  No.  37250  (May  29. 
1996),  61  FR  28629  ()une  6,  1996)  (quoting 
Timpinaro  v.  SEC,  2  F.3d  453,  456  (D.C.  Or.  1993). 

"15  U.S.C.  78o-3(b)(5). 

•3  15  U.S.C.  78s(b)(3)(A}; 

•«  17  CFR  240.19b-*(f)(3). 

"  See  Section  19(b)(3)(C)  of  the  Act,  15  U.S.C.  - 
78s(b)(3)(C). 
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change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule    . 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-35  and  should  be 
submitted  by  May  6,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  02-8998  Filed  4-12-02;  8:45  am) 

BHJJNO  CODE  S010-01-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoase  No.  34-45709;  RIe  No.  SR-NASO- 
2001-46] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Rling  and  Order  Granting 
Accelerated  Approval  of  AmendnMnt 
No.  1  Thereto  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Electronic  Rllngs  With  the 
Corporate  Rnancing  Department 

April  9,  2002. 
I.  Introdnction 

On  August  6.  2001 ,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary,  NASD 
Regulation,  Inc.  ("NASD  Regulation"), 
filwd  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  amending  NASD 
Conduct  Rule  2710  to  require  electronic 
filings.  The  proposed  rule  change  was 
published  for  comment  in  the  Federal 


Register  on  August  24,  2001.3  NASD 
Regulation  filed  Amendment  No.  1  to 
the  proposed  rule  change  on  March  4, 
2002.''  The  Commission  received  three 
comments  on  the  proposal.  This  order 
approves  the  proposal  and  issues  notice 
of,  and  grants  accelerated  approval  to. 
Amendment  No.  1. 

n.  Description  of  the  Proposal 

NASD  Regulation  is  proposing  to 
amend  NASD  Rule  2710(b)(6)  to  require 
members  to  file  information  required  by 
subparagraph  (b)(6)  with  the  NASD 
Regulation's  Corporate  Financing 
Department  ("Department")  through  its 
electronic  filing  system,  the  Corporate 
Offerings  Business  Regulatory  Analysis 
System  ("COBRA").^  The  obligation  to 
file  information  electronically  would 
apply  to  all  offerings  subject  to  the 
rule's  filing  requirements,  regardless  of 
whether  the  offering  is  exempt  from 
registration  with  the  SEC  or  is  submitted 
confidentially  to  the  SEC  for  review. 

NASD  Regulation  also  is  proposing  to 
adopt  new  subparagraph  (b)(5)(B)  of 
Rule  2710  to  provide  that  all  documents 
that  are  filed  with  the  SEC  through  the 
EDGAR  system  will  be  treated  as  filed 
with  the  Association.  Members  that  do 
not  file  doctmients  with  the  SEC 
through  EDGAR  would  remain  obligated 
to  continue  to  submit  multiple  copies  of 
any  required  docviments  in  paper 
format.  However,  NASD  Regulation  is 
proposing  to  amend  NASD  Rule 
2710(b)(5)(A)(ii)  and  (iii)  to  reduce  the 
nimiber  of  required  copies  of  these 
documents  from  five  to  three. 

NASD  Regulation  has  hosted  several 
training  sessions  to  provide 
opportunities  for  members  and  their 
counsel  to  learn  how  to  file  offerings 
using  COBRA.  In  addition,  NASD 
Regulation  has  stated  that  certeiin 
Department  staff  members  are  dedicated 
to  assisting  filers  when  they  access  and 
navigate  the  system.  According  to  NASD 
Regulation,  before  and  following 
Coounission  approval  of  the  proposed 
rule  change,  the  Department  will 
provide  additional  training  sessions  and 
provide  continuing  support  and 


»«17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
»17Cm240.19b-4. 


'  See  Securities  Exchange  Act  Release  No.  44720 
(August  17.  2001),  66  FR  44657. 

■•  Letter  from  Patrice  M.  Gliniecki,  Vice  President 
and  Acting  General  Counsel.  NASD  Regulation,  to 
■Catherine  A.  England.  Assistant  Director,  Division 
of  Market  Regulation,  Commission,  dated  March  1, 
2002  ("Amendment  No.  1").  Amendment  No.  1 
responds  to  the  concerns  of  comraenters  and  makes 
a  minor  clarification  to  proposed  Rule 
2710{b)(6)(A)(vii). 

'On  April  30,  2001,  the  Department  deployed  a 
web-based  application  of  COBRA,  which  consists  of 
an  internal  software  application  used  by  the 
Department  and  "Web  COBRADesk, '  a  user 
interface  that  permits  members  and  their  counsel  to 
file  offerings  of  direct  participation  program 
securities. 


assistance  to  members  and  their  counsel 
who  have  questions  and  are  unfamiliar 
with  the  system. 

NASD  Regulation  has  stated  that  the 
NASD  will  publish  a  Notice  To 
Members  within  30  days  of  Commission 
approval  announcing  the  proposed  rule 
change  and  providing  an  effective  date 
within  60  days  of  Commission  approval. 

m.  Summary  of  Comments  and  NASD 
Regulation's  Response 

The  Commission  received  three 
comment  letters  on  the  proposed  rule 
change.^  The  commenters  concerns  with 
the  proposal,  and  NASD  Regulations 
response  to  these  concerns,  are 
summarized  below. 

Increased  Costs  and  Less  Efficiency 

The  Commenters  were  concerned  that 
the  mandatory  use  of  COBRA  generally 
would  be  more  costly  and  less  efficient 
than  the  current  process  of  manual 
filings.  NASD  Regulation  does  not 
believe  that  these  concerns  are  justified. 

NASD  Regulation  believes  that 
mandatory  COBRA  filing  will  reduce 
overall  costs  and  enhance  the  efficiency 
of  the  Department's  operations  in 
several  important  ways.  Electronic  filing 
eliminates  the  need  for  the  Department 
to  handle  and  process  thousands  of 
packages  that  otherwise  would  be  sent 
through  the  U.S.  Postal  Service  or  other 
couriers.  Additionally,  direct  electronic 
filing  into  COBRA  eliminates  the  need 
for  analysts  to  input  data  frtjm  paper 
filings  into  COBRA.  Electronic  filing 
also  mitigates  against  the  possibility  that 
paper  records  will  be  lost,  such  as  in  the 
event  of  a  catastrophe.  Further,  COBRA 
eliminates  the  need  for  members  to  file 
registration  statements  with  the 
Department  if  they  have  been  filed  with 
the  SEC  using  EDGAR.  Filers  simply 
need  to  provide  the  Department  with 
the  EDGAR  accession  number  in  the 
COBRA  Basic  Information.  This  feature 
reduces  members'  printing  and  delivery 
expenses.  For  these  reasons,  NASD 
Regulation  believes  that  members  can 
expect  to  receive  a  speedier  review  of 
their  electronic  filings  imder  COBRA. 

The  NASD  states  that  the  Department 
has  worked  with  the  legal  community 
and  NASD  members  for  over  four  years 
to  ensure  that  COBRA  is  as  user-friendly 
and  efficient  as  possible.  NASD  has 
three  staff  members  available  to  train 


•letter  bom  Edward  M.  Altennan,  Fried.  Frank. 
Harris,  Shriver  &  Jacobson  ("Fried")  to  Jonathan  G. 
Katz,  Secretary,  Commission,  dated  September  24. 
2001;  Letter  frtim  Mark  T.  L.ab,  Simpson  Thacher  & 
Bartlett  ("Simpson")  to  Jonathan  G.  Katz,  Secretary. 
Commission,  dated  October  1.  2001;  and  Letter  from 
Martin  R.  Miller,  Willkie  Fan  ft  Gallagher 
( "Wilkie")  to  Jonathan  G.  Katz.  Secretary. 
Commission,  dated  October  4,  2001  (collectively, 
the  "Commenters"). 
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members  and  their  counsel  on  using  the 
system  and  assist  filers  who  are 
linfamiliar  with  the  system  with 
navigation  and  information  reporting 
requirements.  NASD  Regulation 
upgraded  the  system  to  make  it  even 
more  user-friendly  and  efficient.  Most 
notably  is  the  development  of 
COBRADesk  as  a  "web-based"  interface. 
NASD  Regulation  is  currently  installing 
additional  system  upgrades  that  respond 
to  users'  comments  on  ways  to  improve 
the  system.  The  Department  and  its 
vendor,  Dealogic,'  are  committed  to 
making  system  improvements  that  are 
necessary  to  address  filer  comments  and 
technological  advances. 

Willkie  stated  that  there  would  be  no 
need  to  make  COBRA  mandatory  if  it 
really  saved  costs.  According  to  NASD 
Regulation,  Willkie  is  presumably 
impljring  that  filers  would  volimtarily 
use  COBRA  if  it  were  less  costly  than 
the  current  system.  NASD  Regulation, 
however,  does  not  agree  with  this 
assertion.  Paper  filings  slow  the  review 
process  for  all  filers  because  the 
Department  must  maintain  and  dedicate 
resources  to  redimdant  and  inefficient 
paper  filing  procedvu«s.  Consequently, 
many  of  the  benefits  of  the  electronic 
system  will  not  be  realized  unless  all 
filers  use  it. 

Fried  stated  that  the  Commission's 
goal  in  requiring  electronic  filings  with 
EDGAR  is  to  m^e  the  filings  publicly 
available  more  rapidly.  By  contrast, 
filings  with  the  Department  are 
confidential.  Fried  argued  therefore,  that 
there  is  no  basis  for  the  NASD  to  require 
electronic  filings  with  the  Department. 
NASD  Regulation  does  not  believe  that 
electronic  filings  should  only  be 
mandated  when  the  goal  of  the  system 
is  public  dissemination.  As  noted  in  the 
notice  of  proposed  rule  change,  there 
are  many  efficiencies  in  having  all 
filings  made  with  the  Department 
electronically. 

Infonnation  Required  by  the  Electronic 
filing  System 

'  All  of  the  Commenters  objected  to 
proposed  NASD  Rule  2710(b)(6)(A)(vii), 
which  would  require  a  person  filing 
information  through' COBRA  to  file  "any 
other  information  required  by  the 
Association's  electronic  filing  system." 
NASD  Regulation  intended  the 
provision  to  require  all  information 
required  under  NASD  Rule  2710  to  be 
filed  exclusively  through  COBRA. 
NASD  Regulation  recognizes  that,  as 
afted,  the  provision  could  be 


t 


'Dealogic  (formerly  CommScan,  L.L.C.)  is  the 
third-party  vendor  that  designed  and  developed 
(COBRADesk  in  June  1999  as  a  client  application 
and  as  a  Web  application. 


construed  to  allow  the  NASD  to  change 
the  substance  of  what  is  required  by 
Rule  2710  simply  by  making  a  program 
change  to  COBRA.  "To  address  this 
concern,  NASD  Regulation  amended 
proposed  Rule  2710  (b)(6)(A)(vii)  to 
state  "any  other  information  required  to 
be  filed  under  this  Rule,"  to  make  clear 
that  the  electronic  filing  requirements 
are  based  upon  the  Rule  and  not  the 
electronic  filing  interface. 

Yes/No  Boxes 

The  Commenters  expressed  concwn 
writh  the  feature  in  COBRA  that  they 
believe  requires  filers  to  answer  "yes" 
or  "no"  to  questions  requiring 
compliance  with  various  provisions  of 
NASD  Rules  2710,  2720,  or  2810.  For 
instance,  Fried  and  Simpson  noted  that 
certain  questions  may  not  apply  to  the 
types  of  offerings  that  are  filed  with  the 
Department  (  e.g.,  a  question  about 
compliance  with  Rule  2810  when  the 
offering  does  not  involve  direct 
participation  program  securities). 

NASD  Regulation  states  that  the 
qttestions  serve  as  reminders  to  filers  as 
they  complete  a  submission.  The 
COBRA  system  does  not  require  that 
these  buttons  be  checked;  they  are 
merely  intended  to  be  useful  reminders 
of  various  regulatory  requirements  for 
members.  Similarly,  questions  that  do 
not  apply  to  offerings  of  the  type  being 
filed  are  included  so  that  members  can 
navigate  to  proper  screens  on  the  Web 
site.  NASD  Regulation  has  not  received 
similar  complaints  from  other  firms  that 
routinely  make  electronic  filings  and 
believes  the  yes/no  boxes  serve  as  useful 
reminders  to  many  filers. 

Security 

The  Commenters  raised  concerns 
regarding  the  security  of  information 
filed  through  COBRA.  Fried  and 
Simpson  argued  that  no  web-based 
system  is  entirely  safe  frtim 
unauthorized  access  and  is  at  least  as 
vulnerable  as  the  United  States 
Government's  highest  level  of  security. 
Willkie  noted  that  it  is  nearly 
impossible  to  guarantee  the  security  of 
information  transmitted  on  the  Internet. 

NASD  Regulation  states  that  the 
COBRADesk  system  was  designed  by 
Dealogic  and  is  internally  maintained  by 
Electronic  Data  Systems  Corporation 
("EDS").  The  COBRADesk  system  is  one 
of  many  web-based  systems  designed 
and  built  by  Dealogic  that  routinely  are 
used  by  the  financial  services  industry. 

Web  COBRADesk  security  features 
include:  (i)  Multiple  Web  server  and 
standby  database  server  to  provide 
scalability  and  redimdancy;  (ii)  servers 
housed  at  a  secure  data  center  run  by 
EDS;  (iii)  multiple  layers  of  security 


including  multiple  firewalls;  (iv) 
integrated  industry-standard  Kerberos 
security;  (v)  users  and  firms 
authenticated  at  Web  and  database 
level;  and  (vi)  all  sessions  between  users 
and  Web  server  protected  by  128-bit 
encryption.  EDS  applies  patches,  runs 
systems  through  multiple  testing  stages, 
and  does  penetration  testing. 

Further,  while  NASD  Regulation 
recognizes  that  the  security  of 
information  sent  over  the  Internet  is  of 
critical  importance,  it  notes  that  the 
infonnation  filed  through  COBRADesk 
tends  to  be  less  confidential  and 
proprietary  than  other  information 
members  routinely  send  over  the 
Internet,  using  systems  that  are  designed 
by  Dealogic.  Moreover,  over  200 
members  currently  are  sending  or  have 
sent  information  using  COBRADesk,* 
and  the  security  of  that  information  has 
not  raised  any  concerns,  before  the 
comment  letters  received  in  response  to 
the  proposed  rule  change. 

Required  Infonnation 

The  Commenters  also  raised  concerns 
regarding  the  provision  that  the  system 
will  not  accept  filings  without  certain 
specified  information  being  provided, 
some  of  which  typically  is  not  known  at 
the  time  of  the  initial  filing  with  the 
SEC.®  For  instance.  Fried  stated  that  the 
system  will  not  accept  a  filing  for  an 
equity  offering  without  the  actual 
number  of  shares  and  price  per  share, 
numbers  that  are  rarely  known  at  the 
time  of  the  initial  SEC  filing.  Fried  and 
Willkie  argued  that  filers  will  be  forced 
to  insert  incomplete  or  imreliable 
information  merely  to  make  a  filing 
within  the  time  required.  Fried  argued 
that  the  practitioner  submitting  the 
filing  is  forced  to  invent  numbers  and 
qualify  them  with  general  language 
disclaiming  the  accuracy  of  that 
infonnation.  Willkie  added  that  filers 
would  be  forced  to  include  a  disclaimer 
on  COBRA  that  the  information  was 
merely  a  "best  guess"  to  be  able  to 
comply  with  the  timing  requirements  of 
Rule  2710.  Fried  stated  that  COBRA    ' 
demands  the  stock  symbol,  the 
information  on  affiliations  and 
associations  between  the  issuer  and  the 
imderviTiters  and  related  persons,  the 
SEC  accession  number,  and  a  detailed 
analysis  of  the  terms  of  the  imderwriting 
documents.  Fried  argued  that  the  only 
viable  alternative  to  providing  the 
required  information  would  be  to 
provide  unreliable  or  estimated 


•  Thrity  percent  of  the  filings  the  Departmetn 
received  in  2001  were  filed  electronically. 

"Pursueant  to  NASD  Rule  2710(b)(4),  the  filing 
must  be  submitted  to  the  Department  no  later  than 
one  business  day  after  the  filing  of  any  such- 
document  with  the  SEC. 
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information  and  provide  a  disclaimer  in 
the  appropriate  drop  down  box. 

NASD  Regulation  received  the  same 
or  similar  comments  in  cormection  with 
the  proposed  amendments  to  NASD 
Rule  2710  that  are  pending  at  the  SEC  '" 
and  during  other  meetings  with 
members  and  their  counsel  to  discuss 
process  improvements  and 
opportunities  to  improve  efficiency  and 
fairness  in  the  filing  system.  The 
proposed  amendments  to  Rule  2710 
include  provisions  that  are  intended  to 
decrease  the  amoimt  of  information 
required  to  be  filed  with  the  NASD, 
where  appropriate,  particularly  with 
regard  to  NASD  association  and 
affiliation.  NASD  Regulation  notes, 
however,  that  electronic  filing  does  not 
require  any  more  or  less  information  to 
be  filed  initially  than  the  Department 
requires  in  connection  with  paper 
filings. 

Specifically,  COBRA  will  accept 
filings  without  certain  information 
being  provided.  There  are  five  required 
fields  in  the  system:  (i)  The  filer's  e-mail 
address;  '^  (ii)  distribution  method;  '^ 
(iii)  accession  number;  ^'  (iv) 
compensation  information:  ^*  and  (v) 
the  number  and  value  of  the  securities 
proposed  to  be  offered. ''•  The  stock 
symbol,  the  information  regarding 
affiliation  and  association  between  the 
issuer  and  the  underwriters  and  related 
persons,  and  a  detailed  analysis  of  the 
terms  and  arrangements  of  the 
underwriting  agreements  are  not 
required  fields. 

NASD  Regulation  notes  that  even  in 
paper-based  filings,  members  are 
required  to  submit  a  good  faith  estimate 
of  the  number  of  shares  and  the  price 
per  share  if  they  do  not  have  definitive 
information.  NASD  Regulation 
recognizes  that  this  information  may 
change  while  an  offering  is  marketed. 


'"See  Securities  Exchange  Act  Release  No.  42619 
(April  4.  2000),  65  FR  19409  (April  11.  2000)  (SR- 
NASD-OO-04). 

"The  filer's  e-mail  address  allows  the 
Department  to  communicate  with  the  filer. 

'2  The  information  on  distribution  method  is  used 
to  determine  the  amount  of  risk  to  be  assumed  by 
the  participating  members.  The  Department 
processes  that  information  to  calculate  the 
maximum  allowable  compensation  that  a  member 
may  receive. 

"The  SEC  accession  number  allows  the  staff  a 
direct  link  to  the  documents  through  EDGAR. 

'♦The  Department  reviews  the  amount  of 
compensation  '^id  to  members  in  underwriting  to 
ensure  that  the  underwriting  terms  and 
arrangements  in  public  offerings  in  which  NASD 
members  participate  are  fair  and  reasonable.  To 
comply  with  this  requirement,  the  Department  must 
calculate  the  maximum  allowable  compensation  a 
member  may  receive  in  connection  with  a  public 
offering. 

'*  Data  on  the  price  per  share  and  the  number  of 
shares  are  needed  to  determine  the  offering 
proceeds,  which  are  used  to  calculate  the  filing  fee 
and  compensation  limits. 


Browser 

Fried  stated  that  COBRA  will  not 
work  when  the  filer  uses  Netscape 
Navigator,  thereby  forcing  filers  to  use 
Internet  Explorer.  Simpson  indicated 
that  it  had  problems  accessing  the 
tutorial  using  Netscape,  and  it  is 
concerned  that  only  the  most  recent 
version  of  Internet  Explorer  works  with 
COBRA. 

According  to  NASD  Regulation,  the 
browser  standards  for  accessing  COBRA 
are  Netscape  Navigator  4.6  or  greater 
and  Microsoft  Internet  Explorer  5.0  or 
greater.  Browser  upgrades  are  available 
bee  of  charge  at  their  respective  Web 
sites.  An  application  designed  for  the 
Web  must  be  supported  by  the  current 
browsers  to  ensiue  maximum 
performance,  reliability,  flexibility, 
privacy,  and  security.  COBRA's  layout, 
screens,  dialog  boxes,  scroll  bars,  list 
boxes,  grids,  and  links  conform  to  the 
latest  browser  versions.  It  is  virtually 
impossible  to  develop  a  system  for  the 
Web  using  the  latest  Web  technology 
that  interfaces  with  all  older  browser 
versions. 

NASD  Regulation  acknowledges  that 
there  are  minor  problems  that 
complicate — but,  in  NASD's  view,  do 
not  prevent — the  use  of  Netscape 
Navigator  when  accessing  the  tutorial  or 
Help  screens.  These  areas  will  be 
corrected  in  the  next  maintenance 
release.  The  Department  does  not 
believe  that  these  minimal  technical 
requirements  are  costly  or  burdensome. 

Corporate  Financing  Rule  Amendments 

Fried  and  Simpson  questioned  the 
practicability  and  legality  of  requiring  a 
practitioner  to  certify  compliance  with 
proposed  NASD  rules  that  are  pending 
at  the  SEC.  Willkie  recommended  that 
this  proposed  rule  change  be  postponed 
until  such  time  as  the  SEC  approves 
other  proposed  amendments  relating  to 
Rule  2710  (File  No.  SR-NASD-00-04). 

Due  to  programming  requirements 
and  the  time  it  would  take  to  implement 
programming  changes  once  the 
proposed  amendments  are  adopted, 
when  NASD  Regulation  ported 
COBRADesk  to  the  Web  in  April  2001, 
NASD  Regulation  included  data  screens 
that  can  accept  information  regarding 
transactions  diat  would  meet  one  of  the 
five  exceptions  proposed  in  the  Rule 
amendments.  COBRA,  however,  does 
not  require  certification  of  compliance 
with  the  proposed  amendments,  and  it 
is  within  a  filer's  discretion  whether  to 
include  information  in  the  screens 
designed  to  capture  information 
regarding  transactions  that  meet  the 
proposed  exceptions. 


IV.  Discussion 

The  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  association.  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
15A(b){6)  of  the  Act,  i«  which  requires 
that  an  Association's  rules  be  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public 
interest,  i'^ 

Specifically,  the  Commission  believes 
that  the  proposed  rule  change  will 
greatly  facilitate  NASD  Regulation's 
review  of  filings  required  by  NASD  Rule 
2710.  Moreover,  the  Commission  does 
not  believe  that  the  proposal  will  place 
an  undue  burden  on  NASD  members. 
The  Commission  notes  that  NASD 
Regulation  has  represented  that  three 
members  of  its  staff  will  be  available  to 
train  members  and  their  counsel  on 
using  the  system  and  assist  filers  who 
are  unfamiliar  with  the  system  with 
navigation  and  informatibn  reporting 
requirements,  which  the  Commission 
believes  will  minimize  any  burdens  of 
the  proposed  rule  change  on  NASD 
members.  The  Commission  also  notes 
that  the  provision  of  the  proposal  that 
eliminates  the  requirement  to  file  paper 
copies  of  registration  statements  that 
have  already  been  filed  with  the 
Commission  through  EDGAR  should 
significantly  reduce  members'  printing 
and  delivery  expenses  related  to 
corporate  financing  review  by  the 
Department.  Finally,  the  Commission 
believes  that  NASD  Regulation  has 
adequately  responded  to  the  concerns  of 
commenters. 

The  Commission  finds  good  cause  for 
accelerating  approval  of  Amendment 
No.  1  to  the  proposed  rule  change  prior 
to  the  thirtieth  day  after  publication  in 
the  Federal  Register.  The  Commission 
notes  that  Amendment  No.  1  responds 
to  concerns  of  commenters  and  raises  no 
new  substantive  issues.  Accordingly, 
the  Commission  finds  that  good  cause 
exists,  consistent  with  sections 
15A(b){6)  of  the  Ad,'"  and  19(b)(2)  of 
the  Act  i«  to  accelerate  approval  of 
Amendment  No.  1  to  the  proposed  rule 
change. 


'«15U.S.C78o-3. 

"  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

'•15U.S.C780-3. 

>»15  U.S.C.  78s(b)(2). 
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V.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1,  including  whether  the  amendment  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-46  and  should  be 
submitted  by  May  6,  2002. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^"  that  the 
proposed  rule  change  (SR-NASD-2001- 
46)  is  approved. 

I  For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-9063  Filed  4-12-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45706;  File  No.  SR-NYSE- 
2002-08] 

Self  Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Changes  to  Audit 
Trail  Account  Identification  Codes 

April  8,  2002. 

On  January  23,  2002,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  rule 
19b-4  thereimder,2  a  proposed  rule 


20  15U.S.C.  78s(b)(2). 
"  17  CFR  200.3O-3(a)(12). 
« 15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


change  to  introduce  a  new  identification 
code/audit  trail  account  type,  "Q,"  to 
indicate  a  proprietary  trade  by  a 
member  to  cover  the  member's  own 
error  pursuant  to  Exchange  Rule  134. 

The  proposed  rule  change  was  .; 
published  for  comment  in  the  Federal 
Register  on  February  28,  2002.^  The 
Commission  received  no  comments  on 
the  proposal, 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange'*  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act,^  which  requires,  among  other 
things,  that  an  exchange  have  rules  that 
are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission 
believes  the  addition  of  the  identifier 
"Q"  for  proprietary  trades  to  cover  the 
member's  own  error  should  protect 
investors  by  identifying  error 
transactions  and  enhancing  the 
Exchange's  ability  to  conduct  automated 
surveillance  of  NYSE  members'  error 
trading. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-2002-08)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-9062  Filed  4-12M)2;  8:45  am] 

BILJJNG  CODE  8010-01-U 


'  Securities  Exchange  Act  Release  No.  45462 
(February  20,  2002),  67  FR  9341  (February  28. 
2002). 

•*  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

5  15  U.S.C.  78f. 

6  15U.S.C.  78f(b)(5). 
'  15  U.S.C.  78s(b)(2). 

« 17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^45712;  File  No.  SR-PCX- 
2001-1 3J 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Exchange,  Inc.  Relating  to  Its 
Auto-Ex  System 

April  9,  2002. 

Pm-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
30, 2002,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  Or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  PCX 
submitted  Amendment  No.  1  to  the 
proposed  rule  change  on  April  9.  2002.'' 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  rule  changes 
that  describe  circumstances  and 
Exchange  procedures  for  disengaging 
the  Exchange's  Automatic  Execution 
System  for  Options  ("Auto-Ex")  and 
increasing  or  decreasing  Auto-Ex  order 
size.  The  proposed  changes  include  a 
procedure  for  documenting 
circumstances  in  which  Auto-Ex  is 
disengaged  or  the  eligible  order  size  is 
increased  or  decreased.  The  proposed 
rule  changes  also  establish 
circumstances  and  procedures  for 
declaring  away  markets  unreliable.  The 


'15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  In  Amendment  No.  1,  the  Exchange  proposed 
the  following:  (1)  To  add  rule  text  and  a  purpose 
statement  discussion  specifj'ing  the  circumstances 
necessary  for  declaring  away  markets  unreliable 
and  the  procedures  to  be  followed  in  making  such 
declarations;  (2)  to  delete  language  from  the  rule 
text  and  purpose  statement  that  defines  unusual 
market  conditions  as  including  "other  situations 
that  create  unusual  trading  conditions;"  (3)  amend 
the  definition  of  large  influx  of  orders  to  include  an 
extraordinarily  large  options  order  on  the  PCX  in 
place  of  the  prior  language  that  referred  to  an 
extraordinarily  large  order  on  an  options  exchange; 
and  (4)  to  delete  language  from  the  rule  text  and 
purpose  statement  that  describes  the  underlying 
quote  feed  as  unreliable  when  there  is  no  response 
to  orders  to  buy  or  sell  the  underlying  stock,  or 
when  Market  Makers  are  unable  to  manually  update 
their  quotes.  See  letter  from  Cindy  Sink,  Senior 
Attorney,  Regulatory  Policy,  PCX,  to  Deborah  L. 
Flynn,  Assistant  Director,  Division  of  Market 
Regulation,  Commission,  dated  April  8,  2002 
("Amendment  No.  1"). 
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twct  of  the  proposed  rule  change 
follows.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 

Rule  6.28 

(aHb) — No  change. 

(c)(lH5)— No  change. 

(6)  Suspend  the  Automatic  Execution 
System  ("Auto-Ex")  pursuant  to  Rule 
6.87(h)(3)(B).  [for  a  period  of  time  not  to 
exceied  five  minutes  if,  because  of  an 
influx  of  orders  or  imusual  market 
conditions  or  circiunstances,  the  Floor 
Officials  determine  that  such  action  is 
appropriate  in  maintaining  a  fair  and 
orderly  market.  Whenever  such  action  is 
taken,  Floor  Officials  or  senior  Exchange 
Staff  must  immediately  notify  a  Floor 
Governor.  Thereafter,  the  suspension  of 
Auto-Ex  may  be  ended,  or  may  be 
continued  for  more  than  five  minutes, 
based  on  a  determination  of  two  Floor 
Officials  and  one  Floor  Governor  (or  a 
senior  operations  officer  if  no  Floor 
Governor  is  available),  with  a  2/3 
majority  prevailing.) 

(7)— No  change. 

(8)  The  Exchange  may  increase  the 
permissible  size  of  orders  that  may  be 
automatically  executed  over  the  Auto- 
Ex  system  pursuant  to  Rule 
6.87(h)(3)(C).  (to  up  to  50  contracts,  to 
be  effected  on  a  case-by-case  basis  in  a 
particular  option  issue,  or  for  all  option 
issues,  when  two  floor  officials  and  one 
Floor  Governor  deem  such  an  increase 
to  be  appropriate.  Pursuant  to  this  Rule, 
the  ability  to  execute  order  of  up  to  50 
contracts  will  only  occur  during  high 
volimie  or  high  volatility  emergency 
situations.  At  all  other  times,  the  order 
size  for  Auto-Ex  will  remain  to  be  the 
number  of  contracts  permitted  under 

Rule  6.87.) 

•  •  * 

Rule  6.87 

(a)-{g) — No  change, 
(h)  Suspension  and  Unusucd  Use  of 
Auto-Ex. 

(1)  Floor-Wide  POETS  System 
Malfunction. — No  change. 

(2)  Non-Floor-Wide  POETS  System 
Malfunction.  If  POETS  is  inoperable  and 
Market  Makers  are  physically  unable  to 
update  their  quotations  in  an  issue  or 
issues  at  the  same  trading  post  or 
trading  quad,  two  Floor  Officials  may 
declare  a  "fast  market"  and  direct  the 
OBO  to  turn  off  the  Auto-Ex  system  in 
the  affected  issue  or  issues.  Once  the 
system  malfunction  has  been  corrected, 
two  Floor  Officials  may  re-start  Auto-ex. 
If  a  POETS  malfunction  occurs  but  the 
Exchange  is  able  to  process  and 
disseminate  quotes  accurately,  two 
Floor  Officials  may  decrease  the 
guaranteed  Auto-Ex  size  in  one  or  more 


option  issues  pursuant  to  the 
procedures  set  forth  in  subsection 

(h)(3)(B).  ,         ^ 

(3)  Other  Unusual  Conditions. 

(A)  Unusual  Market  Conditions.  The 
unusual  market  conditions  that  may 
permit  increasing  or  decreasing  the  size 
of  orders  that  may  be  automatically 
executed  over  the  Auto-Ex  or 
suspending  Auto-Ex  pursuant  to 
subsections  (B)  and  (C)  are  caused  by 
news  announcements  (e.g. 
announcements  relating  to  earnings 
speculation,  economic  news,  reports  of 
mergers  or  takeovers,  disasters,  etc.). 
Unusual  market  conditions  that  would 
permit  unusual  use  of  Auto-Ex  under 
this  Rule  include: 

(i)High  Volatility.  High  volatility 
occurs  generally  when  a  stock  or  the 
entire  market  is  experiencing  rapid  and 
extreme  price  fluctuations  usually 
accompanied  by  doublewide  spreads. 

(ii)  Large  Influx  of  Orders.  A  large 
influx  of  orders  occurs  when  volume  is 
two  or  more  times  the  average  daily 
volume  in  an  issue.  It  may  also  occur 
when  an  extraordinarily  large  options 
order  is  executed  on  th^PCX  and 
reported. 

(iii)  Unreliable  Quote  Feed.  The 
underlying  quote  feed  is  unreliable 
when  the  Exchange  is  unable  to 
accurately  collect,  process  and/or 
disseminate  quotation  data. 

(B)  Suspension  of  Auto-Ex.  tf  there  are 
other  unusual  market  conditions  not 
involving  a  POETS  System  malfunction, 
two  Floor  Officials  may  suspend  Auto- 
Ex  [in  accordance  with  Rule  6.82(b).]  for 
a  period  of  time  not  to  exceed  five 
minutes  if.  because  of  imusual  market 
conditions  or  circumstances,  the  Floor 
Officials  determine  that  such  action  is 
appropriate  in  maintaining  a  fair  and 
orderly  market.  Whenever  such  action  is 
taken.  Floor  Officials  or  senior  Exchange 
Staff  must  immediately  notify  a  Floor 
Governor.  Thereafter,  the  suspension  of 
Auto-Ex  may  be  ended,  or  may  be 
continued  for  more  than  five  minutes, 
based  on  a  determination  of  two  Floor 
Officials  and  one  Floor  Governor  (or  a 
senior  operations  officer  if  no  Floor 
Governor  is  available),  with  a  2/3 
majority  prevailing. 

(C)  Unusual  use  of  Auto  Ex.  Two 
Floor  Officials  may  increase  the  size  of 
orders  that  may  be  automatically 
executed  over  the  Auto-Ex  system  up  to 
100  contracts  or  decrease  the  size  of 
orders  eligible  for  automatic  execution 
in  one  or  more  option  issues  when  they 
believe  that  unusual  market  conditions 
exist,  provided  that  the  decision  is  made 
for  no  more  than  one  trading  day.  To 
the  extent  the  conditions  exist  on  the 
following  trading  day,  two  Floor 
Officials  must  review  the  situation  again 


and  make  an  independent  decision  of 
whether  to  increase  or  decrease  the 
Auto-Ex  eligible  order  size  for  that 
subsequent  day.  Any  decisions  made  by 
two  Floor  Officials  to  increase  or 
decrease  the  Auto-Ex  eligible  order  size 
for  a  particular  option  issue  for  two  or 
more  consecutive  days  will  be  reviewed 
by  the  Options  Floor  Trading  Committee 
at  its  next  regularly  scheduled  meeting. 
Whenever  two  Floor  Officials  decrease 
the  size  of  orders  eligible  for  automatic 
execution,  the  lowest  number  of 
contracts  that  may  be  established  is  five. 

(D)  Any  suspension  or  unusual  use  of 
Auto-Ex  must  be  documented  pursuant 
to  Rule  6.87(n). 

(4)  Declaring  Away  Markets 
Unreliable.  When  a  Floor  Official 
determines  that  quotes  from  one  or 
more  particular  markets  in  one  or  more 
options  series  are  not  reliable,  the  Floor 
Official  may  direct  the  senior  person  in 
charge  of  the  Exchange's  control  room 
to  exclude  the  unreliable  quotes  from 
the  Auto-Ex  determination  of  the  NBBO 
in  the  particular  options  series. 

(A)  Determining  Unreliability.  A  Floor 
Official  may  determine  that  quotes  in 
one  or  more  particular  options  classes 
in  a  market  are  not  reliable  only  under 
the  following  circumstances: 

(i)  A  market's  quotes  in  a  particular 
options  class  are  not  firm  based  upon 
direct  communication  to  the  Exchange 
from  the  market  or  the  dissemination 
through  OPRA  of  a  message  indicating 
that  disseminated  quotes  are  not  firm; 

or 

(ii)  A  market  has  directly 
communicated  to  the  Exchange  or 
otherwise  confirmed  that  the  market  is 
experiencing  systems  or  other  problems 
affecting  the  reliability  of  its 
disseminated  quotes. 

(B)  Procedures  to  Follow.  If  one  of  the 
factors  set  forth  in  subsection  (4)(A) 
occurs,  then  the  following  procedures 
must  be  followed. 

(i)  First,  an  LMM  contacts  an  Order 
Book  Official  ("OBCf')  and  requests  that 
the  away  market  be  declared  unreliable. 

(ii)  Second,  the  OBO  contacts  the 
control  room  and  requests  [a 
declaration}  that  the  control  room 
confirm  with  the  away  market  that  it  is 
unreliable  pursuant  to  subsection  (4)(A). 

(Hi)  ThirtI,  if  the  control  room  has 
confirmed  that  an  away  market  is 
unreliable,  then  the  OBO  will  contact  a 
Floor  Official  and  request  a  declaration 
that  the  away  market  is  unreliable. 

(iv)  Fourth,  the  Floor  Official  reviews 
and  verifies  the  circumstances  and 
determines  whether  away  market  should 
be  declared  unreliable.  The  OBO 
notifies  the  control  room  that  the  away 
market  is  unreliable  and  should  be 
removed  from  the  NBBO  calculation. 
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(v)  Fifth,  the  Floor  Surveillance  Unit 
("FSU")  contacts  the  away  exchange, 
and  notifies  the  away  market  that  one 
or  more  of  its  quotes  have  been  removed 
from  the  NBBO  calculation. 

(vi)  Sixth,  the  Floor  Official  will 
continue  to  monitor  the  away  market 
that  has  been  declared  unreliable  and 
notify  the  control  room  to  return  to  firm 
mode  when  appropriate. 

(C)  Documentation  Required.  The 
following  documentation  is  required 
when  an  away  market  is  declared 
unreliable. 

(i)  The  OBO  must  log  the  issues(s)  and 
time  of  the  LMM's  request  for  a 
declaration  that  the  away  market  was 
unreliable. 

I  (ii)  The  OBO  must  prepare  an 
Unusual  Activity  Report  ("  UAR") 
documenting  the  facts  giving  rise  to  the 
LMM's  request,  the  date,  time,  and 
duration  of  the  exclusion  and  the 
reasons  for  placing  the  away  market 
back  into  the  NBBO  calculation. 

(iii)  The  Floor  Official  must  sign  the 
lAR. 

(iv)  The  control  room  will  maintain  a 
log  of  the  time  the  away  market  was 
taken  out  of  the  NBBO  calculation  and 
the  time  that  the  away  market  was 
placed  back  into  the  NBBO  calculation. 

(D)  Duration  of  the  Declaration.  Any 
determination  to  exclude  a  market  or 
any  of  its  quotes  from  the  Auto-Ex 
determination  of  the  NBBO  pursuant  to 
subsections  (4)(B)(i)  or  (ii)  will  expire  at 
the  end  of  the  trading  day,  or  at  Uie  time 
that  the  quotes  are  confirmed  by  the 
market  to  be  reliable  again,  whichever 
occurs  first.  Exclusion  of  a  market  or  its 
quotes  from  the  Auto-Ex  determination 
of  the  NBBO  will  be  reported  to 
Exchange  member  firms.{i)-{m) — No 
change. 

(n)  Documentation  of  Auto-Ex  Use. 
The  Exchange  will  document  any  action 
taken  to  suspend  Auto-Ex,  increase  or 
decrease  the  size  of  Auto-Ex  eligible 
orders  or  to  operate  Auto-Ex  in  a 
manner  other  than  the  usual  manner 
with  an  Unusual  Activity  Report  (UAR). 
The  UAR  will  be  signed  by  two  Floor 
Officials  and  will  state  the  system 
problem  or  market  activity  that  led  to 
the  Floor  Officials'  ruling.  The  UAR 
information  will  be  recorded  in  the 
Floor  Surveillance  log.  which  will 
document  the  option  issues  affected  by 
the  action,  the  time  the  action  was 
taken,  the  Exchange  officials  who 
undertook  the  action,  and  the  reasons 
I  vhy  the  action  was  taken. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  vdth  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Piirpose 

The  proposed  rule  changes  describe 
circumstances  and  Exchange  procedures 
for  disengaging  the  Exchange's  Auto-Ex 
and  increasing  or  decreasing  Auto-Ex 
order  size.  The  proposed  changes 
include  a  procedure  for  documenting 
circxmistances  in  which  Auto-Ex  is 
disengaged  or  the  eligible  order  size  is 
increased  or  decreased.  The  proposed 
rule  changes  also  establish 
circumstances  and  procedures  for 
declaring  away  markets  unreliable. 

Background 

The  Pacific  Options  Exchange  Trading 
System  ("POETS")  is  the  Exchange's 
automated  trading  system  comprised  of 
an  options  order  routing  system,  an 
automatic  execution  system,  an  on-line 
limit  order  book  system  and  an 
automatic  market  quote  update  system. 
Option  orders  may  be  sent  to  POETS  via 
the  Exchange's  Member  Firm  Interface 
("MFI").  Market  and  marketable  limit 
orders  Uiat  are  sent  through  t|ie  MFI  will 
be  executed  by  Auto-Ex  if  they  meet  the 
order  type  and  size  requirements 
designated  by  the  Exchange.  Orders 
executed  on  Auto-Ex  receive  the  PCX's 
disseminated  market  price  or  better. 
Auto-Ex  may  be  set  to  provide 
automatic  price  improvement  when  the 
national  best  bid  or  offer  ("NBBO")  is 
better  than  the  PCX  best  bid  or  offer 
("BBO")  by  one  trading  increment.  In 
addition,  Auto-Ex  may  be  set  to  execute 
inbound  orders  at  the  NBBO  price 
regardless  of  whether  it  is  only  one 
trading  increment  better  than  the  PCX 
BBO,  i.e.,  orders  may  be  executed  at 
prices  that  may  be  multiple  trading 
increments  better  than  the  then 
prevailing  PCX  BBO.  Furthermore. 
Auto-Ex  may  be  set  to  execute  at 
improved  prices  regardless  of  whether 
the  NBBO  is  locked  or  crossed.  Auto-Ex 


prevents  inbound  orders  from  being 
executed  at  prices  inferior  to  the  NBBO. 
The  PCX  designates  the  eligible  order 
size — which  may  be  between  20  and  100 
option  contracts — on  an  issue-by-issue 
basis. 

Summary 

Pursuant  to  a  Commission  order,  the 
PCX  is  required  to  adopt  rules  that 
specify  the  circumstances  under  which 
the  Auto-Ex  system  may  be  disengaged 
or  operated  in  any  manlier  other  than 
the  normal  manner  set  forth  in  the 
Exchange's  rules.''  The  order  also 
requires  documentation  of  reasons  for 
each  decision  to  disengage  Auto-Ex  or  to 
operate  Auto-Ex  in  any  manner  other 
than  the  normal  manner. 

The  Exchange  proposes  to  modify 
PCX's  Automatic  Execution  System 
Rule  (Rule  6.87)  to  include  provisions 
regarding  disengaging  Auto-Ex  and 
increasing  or  decreasing  the  Auto-Ex 
eligible  order  size.  The  proposed 
changes  also  include  a  procedure  for 
documenting  circimistances  when  Auto- 
Ex  is  disengaged  or  the  eligible  order, 
size  is  increased  or  decreased.  The 
proposed  rules  specify  the  unusual 
market  conditions  that  will  justify  an 
increase  or  decrease  of  the  established 
Auto-Ex  size  or  a  suspension  of  Auto- 
Ex.  The  proposed  rules  codify  the 
procedures  that  must  be  followed  in  the 
event  the  eligible  order  sizes  are 
increased  or  decreased  or  Auto-Ex  is 
suspended.  Additionally,  the  proposed 
rules  require  documentation  in  the 
event  that  Auto-Ex  order  sizes  are 
increased  or  decreased  or  that  Auto-Ex 
is  suspended.^ 

Unusual  Market  Conditions 

Proposed  Rule  6.87(h)(3)(A)  provides 
a  definition  of  unusual  market 
conditions  that  may  permit  suspending 
Auto-Ex  or  increasing  or  decreasing  the 
size  of  orders  that  may  be  automatically 
executed  over  the  Auto-Ex.  Such 
unusual  market  conditions  may  be 
caused  by  news  annoimcements  [e.g., 
announcements  relating  to  earnings 
speculation,  economic  news,  reports  of 
mergers  or  takeovers,  disasters,  etc.). 
Unusual  market  conditions  that  would 
permit  imusual  use  of  Auto-Ex  under 
this  Rule  include  the  following: 

(a)  High  Volatility.  High  volatility 
occurs  generally  when  a  stock  or  the 


*  See  Securities  Exchange  Act  Release  No.  43268 
(September  11.  2000)  (Order  Instituting  Public 
Administrative  Proceedings  Pursuant  to  Section 
19(h)(1)  of  the  Securities  Exchange  Act  of  1934. 
Making  Findings  and  Imposing  Remedial  Sanctions, 
Section  IV.h(i)(bb)). 

5  PCX  represents  that  the  proposed  rule 
concerning  documentation  of  operation  of  Auto-Ex 
in  a  manner  other  than  usual  is  similar  to  CBOE 
Rule  6.8,  Interpretations  and  Policies  .08. 
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entire  market  is  experiencing  rapid  and 
extreme  price  fluctuations  usually 
accompanied  bv  doublewide  spreads. 

Cb)  Large  Influx  of  Orders.  A  large 
inflyx  of  orders  occurs  when  volume  is 
two  or  more  times  the  average  daily 
volume  in  an  issue.  It  may  also  occur 
when  an  extraordinarily  large  options 
order  is  executed  on  the  PCX  and 
reported. 

(c)  Unreliable  Quote  Feed.  The 
underlying  quote  feed  is  unreliable 
when  the  Exchai^e  is  unable  to 
accxirately  collect,  process  and/or 
disseminate  quotation  data. 

Suspending  Auto-Ex 

The  Exchange's  current  Rules 
6.87(h)(1)  and  (2)  permit  suspension  of 
Auto-Ex  in  the  event  of  Floor-Wide  and 
Non-Floor  Wide  POETS  System 
Malfunction.  Current  PCX  Rule    . 
6.87(h)(3)  permits  the  suspension  of 
Auto-Ex  in  other  imusual  situations  not 
involving  POETS  malfunction.  For 
consistency  and  clarity,  the  Exchange 
proposes  to  move  current  Rule  6.28(c)(6) 
concerning  suspension  of  Auto-Ex  and 
place  it  in  Rule  6.87(h)(3)(B).  The  rule 
has  been  renumbered  but  the  text  is 
unchanged.  It  provides  that  if  there  are 
unusual  market  conditions  not 
involving  a  POETS  System  malfunction, 
two  Floor  Officials  may  suspend  Auto- 
Ex  for  a  period  of  time  not  to  exceed  five 
minutes  if.  because  of  unusual  market 
conditions  or  circumstances,  the  Floor 
Officials  determine  that  such  action  is 
appropriate  in  maintaining  a  fair  and 
orderly  market.  Whenever  such  action  is 
taken.  Floor  Officials  or  senior  Exchange 
Staff  must  immediately  notify  a  Floor 
Governor.  Thereafter,  the  suspension  of 
Auto-Ex  may  be  ended,  or  may  be 
continued  for  more  than  five  minutes, 
based  on  a  determination  of  two  Floor 
Officials  and  one  Floor  Governor  (or  a 
senior  operations  officer  if  no  Floor 
Governor  is  available). 

Increasing  or  Decreasing  Auto-Ex  Size 

For  consistency  and  clarity,  the 
Exchange  proposes  io  move  and  revise 
current  Rule  6.28(c)(8)  (concerning  the 
procedure  for  increasing  the  permissible 
size  of  orders  that  may  be  automatically 
executed  over  Auto-Ex  up  to  100 
contracts)  and  place  it  in  Rule 
6.87(h)(3)(C).  Proposed  Rule 
6.87(h)(3)(C)  also  addresses  the 
procedure  for  decreasing  the  size  of 
orders  that  may  be  automatically 
executed  over  Auto-Ex.  The  proposed 
procedure  provides  that  two  Floor 
Officials  may:  (1)  Increase  the  size  of 
orders  that  may  be  automatically 
executed  over  the  Auto-Ex  system  up  to 
100  contracts;  or  (2)  decrease  the  size  of 
orders  eligible  for  automatic  execution. 


Such  an  increase  or  decrease  may  be 
approved  by  two  Floor  Officials  in  one 
or  more  option  issues  when  they  believe 
that  unusual  market  conditions  exist, 
provided  that  the  decision  is  made  for 
no  more  than  one  trading  day.  To  the 
extent  the  conditions  exist  on  the 
following  trading  day.  two  Floor 
Officials  must  review  the  situation  again 
and  make  an  independent  decision  of 
whether  to  increase  or  decrease  the 
Auto-Ex  eligible  order  size  for  that 
subsequent  day.  Any  decisions  made  by 
two  Floor  Officials  to  increase  or 
decrease  the  Auto-Ex  eligible  order  size 
for  a  particular  option  issue  for  two  or 
more  consecutive  days  will  be  reviewed 
by  the  Options  Floor  Trading  Committee 
at  its  next  regularly  scheduled  meeting. 
Whenever  two  Floor  Officials  decrease 
the  size  of  orders  eligible  for  automatic 
execution,  the  lowest  number  of 
contracts  that  may  be  established  is  five. 

Additionally,  the  Exchange  proposes 
to  amend  Rule  6.87(h)(2)  to  provide  for 
decreasing  the  guaranteed  Auto-Ex  size 
in  one  or  more  option  issues  when  a 
non  floor-wide  POETS  malfunction 
occurs  but  the  Exchange  is  able  to 
process  and  disseminate  quotes 
accurately.  In  such  circumstances,  two 
Floor  Officials  may  decrease  the 
guaranteed  Auto-Ex  size  in  one  or  more 
option  issues  pursuant  to  the 
procedures  set  forth  in  Rule 
6.87(h)(3)(C). 

Declaring  Away  Markets  Unreliable 

A  Floor  Official  may  determine  that 
quotes  in  one  or  more  particular  options 
classes  in  a  market  are  not  reliable  only 
when:  (1)  A  market's  quotes  in  a 
particular  options  class  are  not  firm 
based  upon  direct  communication  to  the 
Exchange  from  the  market  or  the 
dissemination  through  OPRA  of  a 
message  indicating  that  disseminated 
quotes  are  npt  firm;  or  (2)  a  market  has 
directly  communicated  to  the  Exchange 
or  otherwise  confirmed  that  the  market 
is  experiencing  systems  or  other 
problems  affecting  the  reliability  of  its 
disseminated  quotes. 

If  one  or  more  of  these  factors  occurs, 
then  the  following  procedures  must  be 
followed.  First,  an  LMM  contacts  an 
Order  Book  Official  ( 'OBO")  and 
requests  that  the  away  market  be 
declared  unreliable.  Second,  the  OBO 
contacts  the  control  room  and  requests 
a  declaration  that  the  away  market  is 
unreliable.  Third,  if  the  control  room 
has  confirmed  that  an  away  market  is 
unreliable,  then  the  OBO  will  contact  a 
Floor  Official  and  request  a  declaration 
that  the  away  market  is  imreliable. 
Fourth,  the  Floor  Official  reviews  and 
verifies  the  circimistances  and 
determines  whether  away  market 


should  be  declared  unreliable.  The  OBO 
notifies  the  control  room  that  the  away 
market  is  imreliable  and  should  be 
removed  from  the  NBBO  calculation. 
Fifth,  the  Floor  Surveillance  Unit 
contacts  the  away  exchange,  and 
notifies  the  away  market  that  one  or 
more  of  its  quotes  have  been  removed 
from  the  NBBO  calculation.  Sixth,  the 
Floor  Official  will  continue  to  monitor 
the  away  market  that  has  beendeclared 
unreliable  and  notify  the  control  room 
to  return  to  firm  mode  when 
appropriate. 

The  following  documentation  is 
required  when  an  away  market  is 
declared  unreliable:  (l).The  OBO  must 
log  the  issues(s)  and  time  of  the  LMM's 
request  for  a  declaration  that  the  away 
market  was  unreliable;  (2)  the  OBO 
must  prepare  an  Unusual  Activity 
Report  ("UAR")  documenting  the  facts 
giving  rise  to  the  LMM's  request,  the 
date,  time,  and  duration  of  the  exclusion 
and  the  reasons  for  placing  the  away 
market  back  into  the  NBBO  calculation; 
(3)  the  Floor  Official  must  sign  the  UAR; 
and  (4)  the  control  room  will  maintain 
a  log  of  the  time  the  away  market  was 
taken  out  of  the  NBBO  calculation  and 
the  time  that  the  away  market  was 
placed  back  into  the  NBBO  calculation. 

Any  determination  to  exclude  a 
market  or  any  of  its  quotes  from  the 
Auto-Ex  determination  of  the  NBBO 
pursuant  to  the  proposed  rule  will 
expire  at  the  end  of  the  trading  day,  or 
at  the  time  that  the  quotes  are  confirmed 
by  the  market  to  be  reliable  again, 
whichever  occurs  first.  Exclusion  of  a 
market  or  its  quotes  from  the  Auto-Ex 
determination  of  the  NBBO  will  be 
reported  to  Exchange  member  firms. 

Documentation 

Under  the  proposed  rules,  the 
Exchange  will  document  any  action 
taken  to  suspend  Auto-Ex.  increase  or 
decrease  the  size  of  Auto-Ex  eligible 
orders  or  to  operate  Auto-Ex  in  a 
manner  other  than  the  usual  manner 
with  an  Unusual  Activity  Report 
("UAR").  The  UAR  must  be  signed  by 
two  Floor  Officials  and  must  state  the 
system  problem  or  market  activity  that 
led  to  the  Floor  Officials'  ruling.  The 
UAR  information  will  be  recorded  in  the 
Floor  Surveillance  log,  which  will 
document  the  option  issues  affected  by 
the  action,  the  time  the  action  was 
taken,  the  Exchange  officials  who 
undertook  the  action,  and  the  reasons 
why  the  action  was  taken. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  changes,  as  amended,  are 
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consistent  with  section  6(b)  of  the  Act,» 
in  general,  and  further  the  objectives  of 
Section  6(b)(5), ^  in  particular,  because 
they  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  enhance 
competition  and  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
he  proposed  rule  change,  as  amended, 
ivill  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Eflfiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2001-13  and  should  be 
submitted  by  May  6,  2002. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-9061  Filed  4-12-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45714;  File  No.  SR-Phlx- 
00-93] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  Nos.  4,  5, 6 
and  7  to  That  Portion  of  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Not  Granted 
Accelerated  Approval  Relating  to 
Providing  Automatic  Executions  for 
Public  Customer  Orders  at  the  NBBO 

April  9,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
15,  2002,  March  1,  2002,  March  8,  2002, 
and  April  3,  2002,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  Amendment  Nos.  4,^ 


»15U.S.C.  78fn>). 
'  15  U.S.C.  78f(b)(5). 


» 17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  letter  from  Richard  S.  Rudolph,  Counsel, 
Phlx,  to  Nancy  J.  Sanow,  Assistant  Director, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  January  15,  2002  ("Amendment 
No.  4").  In  Amendment  No.  4,  the  Exchange 
proposes  to  revise  its  proposed  procedures  for 
determining  when  quotes  from  away  markets  are 
excludable  from  the  calculation  of  the  National  Best 
Bid  or  Offer  ("NBBO ').  Amendment  No.  4 
su[>ersedes  and  replaces  Amendment  No.  3  in  its 
entirety. 


5,^  6,5  and  7,^  respectively,  to  that 
portion  of  the  proposed  rule  change  not 
previously  granted  accelerated  approval, 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
Phbc.^  The  proposed  rule  change  and 
Amendment  Nos.  1  and  2  thereto  were 
granted  partial  accelerated  approval  and 
were  originally  published  for  comment 
in  the  Federal  Register  on  December  14, 
2000.8  On  September  18,  2001,  the  Phlx 
filed  Amendment  No.  3  to  the  proposed 
rule  change.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  Amendment  Nos.  4,  5,  6, 
and  7  to  the  proposed  rule  change  from 
interested  persons. 


*  See  letter  6t)m  Richard  S.  Rudolph,  Counsel. 
Phlx,  to  Nancy ).  Sanow,  Assistant  Director, 
Division,  Commission  dated  February  28,  2002 
("Amendment  No.  5").  In  Amendment  No.  5,  the 
Exchange:  (1)  Clarified  that  the  Exchange  may 
determine  to  exclude  quotes  from  its  calculation  of 
the  NBBO  on  a  series-by-series  basis  or  issue-by- 
issue  basis,  or  may  determine  to  exclude  all  options 
quotes  fttjm  an  exchange,  where  appropriate:  (2) 
represented  that  it  maintains,  on  a  daily  basis, 
records  of  each  instance  in  which  it  determines  to 
exclude  quotes  from  another  exchange  from  the 
Exchange's  calculation  of  the  NBBO  on  a  daily 
basis:  and  (3)  stated  that  it  will  notify  other 
exchanges  of  the  determination  to  exclude  its 
quotes  from  the  Exchange's  calculation  of  the  NBBO 
and  of  any  determination  to  re-include  such 
exchange's  quotes  in  the  Exchange's  calculation  of 
the  NBBO. 

5  See  letter  from  Richard  S.  Rudolph,  Counsel,     . 
Phlx.  to  Nancy  ).  Sanow,  Assistant  Director. 
Division,  Commission,  dated  March  7,  2002 
("Amendment  No.  6").  In  Amendment  No.  6,  the 
Exchange  proposed  to  amend  the  rule  text  to 
require  the  Exchange  to  maintain  a  record  of  each 
instance  in  which  another  exchange's  quotes  are 
excluded  bom  the  Exchange's  calculation  of  the 
NBBO,  and  to  notify  such  other  exchange  that  its 
quotes  have  been  so  excluded. 

»See  letter  from  Richard  S.  Rudolph,  Counsel. 
Phlx,  to  Nancy  J.  Sanow,  Assistant  Director, 
Division,  Commission,  dated  April  2,  2002 
("Amendment  No.  7").  In  Amendment  No.  7.  the 
Exchange  proposed  to  amend  the  rule  text  to 
provide  that  documentation  of  each  instance  in 
which  another  exchange's  quotes  are  excluded  from 
the  Exchange's  calculation  of  NBBO  shall  include: 
identification  of  the  option(s)  affected  by  such 
action:  the  date  and  time  such  action  was  taken  and 
concluded:  identification  of  the  other  exchange(s) 
whose  quotes  were  excluded  bom  the  Exchange's 
calculation  of  NBBO:  identification  of  the  Chairman 
of  the  Options  Committee,  his  designee,  or  two 
Floor  Officials  (as  applicable)  who  approved  such 
action;  the  reasons  for  which  such  action  was  taken: 
and  identification  of  the  specialist  and  the 
specialist  unit. 

'At  the  request  of  the  Phlx,  these  sections  have 
been  revised  to  conform  to  subsequent 
amendments.  Telephone  conversation  among 
Deborah  Flynn,  Assistant  Director,  Division. 
Commission,  Jennifer  Lewis,  Attorney,  Division, 
Commission,  and  Richard  S.  Rudolph,  Counsel, 
Phlx,  on  February  21,  2002. 

a  See  Securities  Exchange  Act  Release  No.  43684 
(December  6,  2000),  65  FR  78237  ("Original 
Filing"). 

"See  letter  bom  Richard  S.  Rudolph,  Counsel, 
Phlx  to  Nancy  J.  Sanow,  Assistant  Director, 
Division,  Commission,  dated  September  18,  2001 
("Amendment  No.  3"). 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  ensure  that 
customer  orders  would  not  be 
disqualified  from  receiving  an  automatic 
execution  due  to  another  market's 
dissemination  of  unreliable  quotes.  In 
the  Original  Filing,  the  Phlx  proposed  to 
permit  the  Chairman  of  the  Options 
Committee  or  his  designee  (or  if  the 
Chairman  of  the  Options  Committee  or 
his  designee  is  unavailable,  two  Floor 
Officials)  to  rely  on  a  variety  of  factors 
to  determine  that  if  quotes  in  certain 
automatic  step-up  options  on  the 
Exchange  or  other  markets  were  deemed 
not  to  be  reliable,  such  unreliable  quotes 
would  be  excluded  from  the  calculation 
of  NBBO,  and  customers  would  receive 
an  automatic  execution  at  NBBO  based 
on  the  remaining  markets  whose  quotes 
were  not  deemed  to  be  unreliable.  The 
Phlx  proposes  to  limit  the  factors  that 
the  Chairman  of  the  Options  Committee 
or  his  designee  (or  if  the  Chairman  of 
the  Options  Committee  or  his  designee 
is  unavailable,  two  Floor  Officials),  may 
rely  upon  to  determine  that  quotes  in 
options  on  the  Exchange  or  another 
market  or  markets  are  unreliable.'" 

The  text  of  the  proposed  rule  change, 
as  modified  by  Amendment  Nos.  4.  5,  6, 
and  7.  is  provided  below.  Text  that  has 
been  added  to  the  current  Exchange  rule 
is  in  italics. 

Rule  1080    Philadelphia  Stock 
Exchange  Automated  Options  Market 
(AUTOM)  and  Automatic  Execution 
System  (AUTO-X) 

(a)-{b)  No  change. 

(c)  No  change. 

(i)  (AHO  No  change. 

(D)  Where  the  Chairman  of  the 
Options  Committee  or  his  designee  (or  if 
the  Chairman  of  the  Options  Committee 
or  his  designee  is  unavailable,  two  Floor 
Officials),  determines  that  quotes  in 
options  on  the  Exchange  or  another 
market  or  markets  are  subject  to  relief 
from  the  firm  quote  requirement  set 
forth  in  the  SEC  Quote  Rule,  as  defined 
in  Exchange  Rule  1082(a)(iii)  (the 
"Quote  Rule"),  customer  market  orders 
will  receive  an  automatic  execution  at 
NBBO  based  on  the  best  bid  or  offer  in 
markets  whose  quotes  are  not  subject  to 
relief  from  the  firm  quote  requirement 
set  forth  in  the  Quote  Rule.  Such 
determination  may  be  made  by  way  of 
notification  from  another  market  that  its 
quotes  are  not  firm  or  are  unreliable; 
administrative  message  from  the  Option 
Price  Reporting  Authority  ("OPRA"): 
quotes  received  from  another  market 


">  See  Amendment  No.  4,  Supra  note  3. 


designated  as  "not  firm"  using  the 
appropriate  indicator;  and/or 
telephonic  or  electronic  inquiry  to,  and 
verification  from,  another  market  that 
its  quotes  are  not  firm.  AUTOM 
customers  will  be  duly  notified  via 
electronic  message  from  AUTOM  that 
such  quotes  are  excluded  from  the 
calculation  of  NBBO.  The  Exchange 
may  determine  to  exclude  quotes  from 
its  calculation  of  NBBO  on  a  series-by- 
series  basis  or  issue-by-issue  basis,  or 
may  determine  to  exclude  all  options 
quotes  from  an  exchange,  where 
appropriate.  The  Exchange  shall 
maintain  a  record  of  each  instance  in 
which  another  exchange's  quotes  are 
excluded  from  the  Exchange's 
calculation  of  NBBO,  and  shall  notify 
such  other  exchange  that  its  quotes  have 
been  so  excluded.  Such  documentation 
shall  include:  identification  of  the 
option(s)  affected  by  such  action;  the 
date  and  time  such  action  was  taken 
and  concluded^  identification  of  the 
other  exchange(s)  whose  quotes  were 
excluded  from  the  Exchange's 
calculation  of  NBBO;  identification  of 
the  Chairman  of  the  Options  Committee, 
his  designee,  or  two  Floor  Officials  (as 
applicable)  who  approved  such  action; 
the  reasons  for  which  such  action  was 
taken:  and  identification  of  the 
specialist  and  the  specialist  unit.  The 
Exchange  will  maintain  these 
documents  pursuant  to  the  record 
retention  requirements  of  the  Securities 
Exchange  Act  of  1934  and  the  rules  and 
regulations  thereunder. 

(E)  Where  the  Chairman  of  the 
Options  Committee  or  his  designee  (or  if 
the  Chairman  of  the  Options  Committee 
or  his  designee  is  unavailable,  two  Floor 
Officials),  determines  that  quotes  in 
options  on  the  Exchange  or  another 
market  or  markets  previously  subject  to 
relief  from  the  firm  quote  requirement 
set  forth  in  the  Quote  Rule  are  no  longer 
subject  to  such  relief  such  quotations 
will  be  included  in  the  calculation  of 
NBBO  for  such  options.  Such 
determiriation  may  be  made  by  way  of 
notification  from  another  market  that  its 
quotes  are  firm;  administrative  message 
from  the  Option  Price  Reporting 
Authority  ("OPRA");  and/or  telephonic 
or  electronic  inquiry  to,  and  verification 
from,  another  market  that  its  quotes  are 
firm.  AUTOM  customers  will  be  duly 
notified  via  electronic  message  from 
AUTOM  that  such  quotes  are  again 
included  in  the  calculation  of  NBBO. 

(dHj)  No  change. 
Commentary:  No  change. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filings  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.''  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Phbc  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. '2 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  the  Original  Filing,  the  Phbc 
proposed  an  enhancement  to  AUTO-X, 
the  automatic  execution  feature  of  the 
Exchange's  Automated  Options  Market 
("AUTOM")  System,  that  would  allow 
AUTO-X  eligible  orders  to  be 
automatically  executed  at  the  NBBO, 
provided  that  the  NBBO  is  not  better 
than  the  specialist's  BBO  by  a 
predetermined  "step-up  parameter."  '^ 
The  Commission  granted  accelerated 
approval  to  this  part  of  the  Original 

Filing. 

In  addition,  in  the  Original  Filing,  the 
Phbc  proposed  to  permit  the  Chairman 
of  the  Options  Committee  or  his 
designee  (or  if  the  Chairman  of  the 
Options  Committee  or  his  designee  is 
imavailable,  two  Floor  Officials)  to 
determine  that  if  quotes  in  certain 
automatic  step-up  options  on  the 
Exchange  or  other  markets  were  deemed 
not  to  be  reliable,  such  unreliable  quotes 
would  be  excluded  from  the  calculation 
of  NBBO,  and  customers  would  receive 
an  automatic  execution  at  NBBO  based 
on  the  remaining  markets  whose  quotes 
were  not  deemed  to  be  unreliable.  The 
original  filing  proposed  that  quotes 
would  be  determined  to  be  unreliable 
due  to  Exchange  communications  or 
systems  problems;  fast  markets;  delays 
in  the  dissemination  of  quotes  because 
of  queues  on  the  Options  Price 
Reporting  Authori^  ("OPRA")  which 
would  likely  render  such  quotes  stale; 
or  if  the  Exchange  is  advised  by  another 
exchange  that  it  is  experiencing 
communication  or  system  problems  that 
would  cause  its  disseminated  quotes  to 
be  unreliable. 


>  •  See  Original  Filing,  supra  note  8. 
"Id. 

'3  For  a  full  discussion  of  Phbc's  propose,  see  the 
Original  Filing. 
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The  Phlx  now  proposes  to  limit  the 
factors  that  the  Chairman  of  the  Options 
Oommittee  or  his  designee  (or  if  the 
Chairman  of  the  Options  Committee  or 
his  designee  is  unavailable,  two  Floor 
Officials),  may  rely  upon  to  determine 
that  quotes  in  options  on  the  Exchange 
or  another  market  or  markets  are 
unreliable.''*  Such  determination  may 
be  made  by  way  of  notification  from 
another  market  that  its  quotes  are  not 
firm  or  are  unreliable;  administrative 
message  bom  the  Option  Price 
Reporting  Authority  ("OPRA");  quotes 
received  from  another  market 
designated  as  "not  firm"  using  the 
appropriate  indicator;  and/ or  telephonic 
or  electronic  inquiry  to,  and  verification 
from,  another  market  that  its  quotes  are 
Dot  fum.'^ 

In  addition,  AUTOM  customers 
would  be  duly  notified  via  electronic 
message  from  AUTOM  that  such  quotes 
are  excluded  from  the  calculation  of 
NBBO. 

Further,  where  the  Chairman  of  the 
Options  Committee  or  his  designee  (or 
if  the  Chairman  of  the  Options 
Committee  or  his  designee  is 
imavailable,  two  Floor  Officials), 
determines  that  responsible  brokers  or 
dealers  on  the  Exchange  or  another 
market  or  markets  previously  relieved  of 
their  obligations  under  the 
Commission's  Quote  Rule  '^  are  no 
longer  subject  to  such  relief,  the 

3 notations  of  such  responsible  broker  or 
ealer  woidd  be  included  in  the 
calculation  of  the  NBBO  for  such 
options.  Such  determination  would  be 
permitted  to  be  made  by  way  of 
notification  from  another  market  that  its 
quotes  are  firm;  administrative  message 
from  OPRA;  and/or  telephonic  or 
electronic  inquiry  to,  and  verification 
from,  another  market  that  its  quotes  are 
firm. 

AUTOM  customers  would  be  duly 
notified  via  electronic  message  from 
AUTOM  that  such  quotes  are  again 
included  in  the  calculation  of  NBBO.^' 
I  The  Exchange  also  would  be 
permitted  to  determine  to  exclude 
quotes  from  its  calculation  of  the  NBBO 
on  a  series-by-series  basis  or  issue-by- 
issue  basis,  or  to  determine  to  exclude 
all  options  quotes  from  an  exchange, 
where  appropriate. '^ 

The  Phbc  also  proposes  to  require  the 
Exchange  to  maintain  a  record  of  each 
instance  in  which  another  exchange's 


*«  See  Amendment  No.  4,  supra  note  3. 

>»  Rule  1 1  Acl-1  under  the  Act,  17  CFR 
ilO.llAcl-1. 

"  For  a  full  discussion  of  Phlx's  proposal,  see  the 
Original  Filing. 

'■  See  Amendment  No.  5,  supra  note  4. 


quotes  are  excluded  from  the 
Exchange's  calculation  of  the  NBBO, 
and  to  notify  such  other  exchange  that 
its  quotes  have  been  so  excluded.'^ 

In  addition,  Phbc  proposes  to  amend 
the  rule  text  to  provide  that 
documentation  of  each  instance  in 
which  another  exchange's  quotes  are 
excluded  from  the  Exchange's 
calculation  of  NBBO  shall  include: 
identification  of  the  optionts)  affected 
by  such  action;  the  date  and  time  such 
action  was  taken  and  concluded; 
identification  of  the  other  exchange(s) 
whose  quotes  were  excluded  from  the 
Exchange's  calculation  of  NBBO; 
identification  of  the  Chairman  of  the 
Options  Committee,  his  designee,  or  two 
Floor  Officials  (as  applicable)  who 
approved  such  action;  the  reasons  for 
which  such  action  was  taken;  and 
identification  of  the  specialist  and  the 
specialist  unit.  The  Exchange  will 
maintain  these  documents  pursuant  to 
the  record  retention  requirements  of  the 
Securities  Exchange  Act  of  1934  and  the 
rules  and  regulations  therevmder.^o 

2.  Statutory  Basis 

The  Phlx  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
section  6Cb)  of  the  Act,2i  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),22  in  particular,  because  it  is 
designed  to  perfect  the  mechanisms  of 
a  free  and  open  market  and  the  national 
market  system,  protect  investors  and  the 
public  interest  and  promote  just  and 
equitable  principles  of  trade,  by 
enhancing  the  Exchange's  ability  to 
provide  automatic  execution  of  public 
customers'  orders  at  the  best  available 
prices. 

B.  Self-Regulatory  Organization's 
Stateihent  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  received  one  comment 
letter  on  the  proposed  rule  change.^^  In 
its  comment  letter,  CBOE  recommended 
that  the  Phlx  amend  its  rule  to  require 


19  See  Amendment  No.  6,  supra  note  5. 

20  See  Amendment  No.  7,  supra  note  6. 
"  15  U.S.C.  78f(b). 

"  15  U.S.C.  78f(b)(5). 

"  See  letter  from  Edward  J.  Joyce,  President  and 
Chief  Operating  Officer,  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"),  to  Mr.  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  February  8,  2001. 


the  Exchange  to  make  and  keep  a 
written  record  of  decisions  to  remove  an 
exchange  from  the  NBBO  calculation 
and  to  notify  an  exchange  when  its 
markets  have  been  removed  from  the 
Phlx's  NBBO  calculation.  In  response  to 
CBOE's  comments,  Phlx  proposed 
Amendment  Nos.  5  and  6. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  Phlx  consents,  the 
Commission  will:  (A)  by  order  approve 
the  proposed  rule  change,  as  amended, 
or  (B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
4,  5,  6,  and  7,  including  whether 
Amendment  Nos.  4,  5,  6,  and  7  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vtdthheld  frtjm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copjdng  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File 
Number  SR-Phlx-00-93  and  should  be 
submitted  by  May  6,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  02-9058  Filed  4-12-02:  8:45  am) 

BILLING  CODE  M1(M)1-P 


2«  17  CFR  200.30-3(a)(12). 


18292 


Federal  Register/ Vol.  67.  No.  72 /Monday,  April  15,  2002 /Notices 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-*5713;  File  No.  SR-Ptilx- 
2001-351 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  2, 3,  4,  and  5  Thereto 
by  the  Philadelphia  Stock  Exchange, 
Inc.  Relating  to  Providing  A  jtomatk 
Executions  for  Public  Customer 
Orders  When  Anottier  Market  Is 
Disseminating  Quotes  Deemed  Not  To 
Be  Reliable 

April  9,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  March  12, 
2001,  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or 
"Exchange")  the  proposed  rule  change 
as  described  in  Items  I.  II.  and  in 
below, 3  which  Items  have  been 
prepared  by  the  Exchange.  Phlx 
submitted  Amendment  Nos.  1.  2.  3.  4. 
and  5  to  the  proposed  rule  change  on 
September  19.  2001,"  January  11.  2002,^ 


March  1.  2002.8  March  8.  2002.^  and 
April  3.  2002 .»  respectively.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended  by  Amendment 
Nos.  2.  3.  4.  and  5.  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
Exchange  Rule  1080,  Philadelphia  Stock 
Exchange  Automated  Options  Market 
(AUTOM)  and  Automatic  Execution 
System  (AUTO-X).«  to  provide  that,  in 
situations  in  which  the  Chairman  of  the 
Options  Committee  or  his  designee  (or 
if  the  Chairman  of  the  Options 
Committee  or  his  designee  is 


•i5U.S.C.  78s(b)(l). 
'»17CFR240.19b-4. 

'  At  the  request  of  the  Phlx,  these  Sections  have 
been  revised  to  conform  to  the  substance  of 
Amendment  Nos.  2,  3, 4,  and  5.  Telephone  call 
among  Deborah  Flynn.  Assistant  Director.  Division 
of  Market  Regulation  ("Division").  Commission. 
Jennifer  Lewis.  Attorney.  Division.  Commission, 
and  Richard  S.  Rudolph,  Counsel,  Phlx.  on 
February  21,  2(X)1. 

■•  In  Amendment  No.  1 ,  the  Exchange  proposed  to 
amend  the  rule  text  to  provide  that  customer  market 
orders  will  receive  an  automatic  execution  at  the 
national  best  bid  or  offer  ( "NBBO")  based  on  the 
best  bid  or  offer  in  markets  whose  quotes  are  not 
subject  to  relief  from  the  firm  quote  requirement. 
See  letter  from  Richard  S.  Rudolph,  Counsel,  Phlx, 
to  ^4ancy  J.  Sanow,  Assistant  Director,  Division, 
Commission,  dated  September  18,  2001 
("Amendment  No.  1"). 

5  In  Amendment  No.  2.  the  Exchange  proposed  to 
amend  the  rule  text  to  describe  how  the  Exchange 
would  determine  that  quotes  in  options  on  the 
Exchange  or  another  market  or  markets  should  be 
excluded  from  the  Exchange's  calculation  of  the 
national  best  bid  or  offer  ("NBBO").  See  letter  from 
Richard  S.  Rudolph.  Counsel.  PhU.  to  Nancy  ). 
Sanow,  Assistant  Director,  Division,  Commission, 
dated  lanuary  11.  2002  ("Amendment  No.  2"). 
Amendment  No.  2  supersedes  and  replaces 
Amendment  No.  1  in  its  entirety. 


'  In  Amendment  No.  3.  the  Exchange:  (I)  clarified 
that  the  Exchange  may  determine  to  exclude  quotes 
from  its  calculation  of  the  NBBO  on  a  series-by- 
series  basis  or  issue-by-issue  basis,  or  may 
determine  to  exclude  all  options  quotes  from  an 
exchange,  where  appropriate:  (2)  represented  that  it 
maintains,  on  a  daily  basis,  records  of  each  instance 
in  which  it  determines  to  exclude  quotes  frtjm 
another  exchange  from  the  Exchange's  calculation 
of  the  NBBO;  and  (3)  stated  that  it  will  notify  other 
exchanges  of  the  determination  to  exclude  its 
quotes  from  the  Exchange's  calculation  of  the  NBBO 
and  of  any  determination  to  re-include  such 
exchange's  quotes  in  the  Exchange's  calculation  of 
the  NBBO.  See  letter  ftt)m  Richard  S.  Rudolph, 
Counsel,  Phlx,  to  Nancy  ).  Sanow,  Assistant 
Director,  Division,  Commission,  dated  February  28. 
2002  ("Amendment  No.  3"). 

'  In  Amendment  No.  4,  the  Exchange  proposed  to 
amend  the  rule  text  to  require  the  Exchange  to 
maintain  a  record  of  each  instance  in  which  another 
exchange's  quotes  are  excluded  from  the  Exchange's 
calculation  of  the  NBBO,  and  to  notify  such  other 
exchange  that  its  quotes  have  been  so  excluded.  See 
letter  from  Richard  S.  Rudolph.  Counsel,  PhU,  to 
Nancy  J.  Sanow.  Assistant  Director,  Division, 
Commission,  dated  March  7,  2002  ("Amendment 
No.  4"). 

"In  Amendment  No.  5,  the  Exchange  proposed  to 
amend  the  rule  text  to  provide  the  documentation 
of  each  instance  in  which  another  exchange's 
quotes  are  excluded  from  the  Exchange's 
calculation  of  the  NBBO  shall  include: 
identification  of  the  option(s)  affected  by  such 
action:  the  date  and  time  such  action  was  taken  and 
concluded:  identification  of  the  other  exchange(s) 
whose  quote  were  excluded  from  the  Exchange's 
calculation  of  NBBO;  identification  of  the  Chairman 
of  the  Options  Committee,  his  designee,  or  two 
Floor  Officials  (as  applicable)  who  approved  such 
action:  the  reasons  for  which  such  action  was  taken; 
and  identification  of  the  specialist  and  the 
specialist  unit.  See  letter  from  Richard  S.  Rudolph, 
Counsel.  Phlx,  to  Nancy  J.  Sanow.  Assistant 
Director,  Division,  Commission,  dated  April  2,  2002 
("Amendment  No.  5"). 

•AUTOM  is  the  Exchange's  electronic  order 
delivery  and  reporting  system,  which  provides  for 
the  automatic  entry  and  routing  of  equity  option 
and  index  option  orders  to  the  Exchange  trading 
floor.  Orders  delivered  through  AUTOM  may  be 
executed  manually,  or  certain  orders  are  eligible  for 
AUTOM's  automatic  execution  feature,  AUTO-X. 
Equity  option  and  index  option  specialists  are 
required  by  the  Exchange  to  participate  in  AUTOM 
and  its  features  and  enhancements.  Option  orders 
entered  by  Exchange  members  into  AUTOM  are 
routed  to  the  appropriate  specialist  unit  on  the 
Exchange  trading  floor. 


unavailable,  two  Floor  Officials), 
determines  that  quotes  in  options  on  the 
Exchange  or  other  markets  are  deemed 
not  to  be  reliable,  such  quotes  would  be 
excluded  from  the  calculation  of  the 
NBBO  for  purposes  of  AUTO-X.  and 
eligible  customer  orders  may  be 
executed  automatically  if  the  Phlx  quote 
is  the  NBBO,  based  on  the  remaining 
markets  whose  quotes  are  not  deemed  to 
be  imreliable.  Such  determination  may 
be  made  by  way  of  notification  from 
another  market  that  its  quotes  are  not 
firm  or  are  unreliable;  administrative 
message  &t)m  the  Option  Price 
Reporting  Authority  ("OPRA");  quotes 
received  from  another  market 
designated  as  "not  firm"  using  the 
appropriate  indicator;  and/or  telephonic 
or  electronic  inquiry  to,  and  verification 
from,  another  market  that  its  quotes  are 
not  firm. 

The  text  of  the  proposed  rule  change, 
as  amended  by  Amendment  Nos,  2,3, 
4,  and  5,  follows.  New  text  is  italicized. 

Rule  1080.  Philadelphia  Stock 
Exchange  Automated  Options  Market 
(AUTOM)  and  Automatic  Execution 
System  (AUTO-X) 

(a)-(b)  No  change. 

(c)  (i)-(ii)  No  change. 

(iii)-(iv)  RESERVED. 

(v)(A)  Where  the  Chairman  of  the 
Options  Committee  or  his  designee  (or  if 
the  Chairman  of  the  Options  Committee 
or  his  designee  is  unavailable,  two  Floor 
Officials),  determines  that  quotes  in 
options  on  the  Exchange  or  another 
market  or  markets  are  subject  to  relief 
from  the  firm  quote  requirement  set 
forth  in  the  SEC  Quote  Rule,  as  defined 
in  Exchange  Rule  1082(a)(iii)  (the 
"Qtiote  Rule"),  customer  market  orders 
will  receive  an  automatic  execution  at 
NBBO  based  on  the  best  bid  or  offer  in 
markets  whose  quotes  are  not  subject  to 
relief  from  the  firm  quote  requirement 
set  forth  in  the  Quote  Rule.  Such 
determination  may  be  made  by  way  of 
notification  from  another  market  that  its 
quotes  are  not  firm  or  are  unreliable; 
administrative  message  from  the  Option 
Price  Reporting  Authority  ("OPRA"): 
quotes  received  from  another  market 
designated  as  "not  firm"  using  the 
appropriate  indicator;  and/or 
telephonic  or  electronic  inquiry  to,  and 
verification  from,  another  market  that 
its  quotes  are  not  firm.  AUTOM 
customers  will  be  duly  notified  via 
electronic  message  from  AUTOM  that 
such  quotes  are  excluded  from  the 
calculation  of  NBBO.  The  Exchange 
may  determine  to  exclude  quotes  from 
its  calculation  of  NBBO  on  a  series-by- 
series  basis  or  issue-by-issue  basis,  or 
may  determine  to  exclude  all  options 
quotes  from  an  exchange,  where 
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appropriate.  The  Exchange  shall 
maintain  a  record  of  each  instance  in 
which  another  exchange's  quotes  are 
excluded  from  the  Exchange's 
calculation  of  NBBO,  and  shall  notify 
such  other  exchange  that  its  quotes  have 
been  so  excluded.  Such  documentation 
shall  include:  identification  of  the 
option(s)  affected  by  such  action;  the 
date  and  time  such  action  was  taken 
and  coricluded:  identification  of  the 
other  exchange(s)  whose  quotes  were 
excluded  from  the  Exchange's 
calculation  of  NBBO;  identification  of 
the  Chairman  of  the  Options  Committee, 
his  designee,  or  two  Floor  Officials  (as 
applicable)  who  approved  such  action; 
the  reasons  for  which  such  action  was 
taken;  and  identification  of  the 
specialist  and  the  specialist  unit.  The 
Exchange  will  maintain  these 
documents  pursuant  to  the  record 
retention  requirements  of  the  Securities 
Exchange  Act  of  1934  and  the  rules  and 
regulations  thereunder. 

(B)  Where  the  Chairman  of  the 
Options  Committee  or  his  designee  (or  if 
the  Chairman  of  the  Options  Committee 
or  his  designee  is  unavailable,  two  Floor 
Officials),  determines  that  quotes  in 
options  on  the  Exchange  or  another 
market  or  markets  previously  subject  to 
relief  from  the  firm  quote  requirement 
set  forth  in  the  Quote  Rule  are  no  longer 
subject  to  such  relief,  such  quotations 
will  be  included  in  the  calculation  of 
NBBO  for  such  options.  Such 
determination  may  be  made  by  way  of 
notification  from  another  market  that  its 
quotes  are  firm;  administrative  message 
from  the  Option  Price  Reporting 
Authority  ("OPRA");  and/or  telephonic 
or  electronic  inquiry  to,  and  verification 
from,  another  market  that  its  quotes  are 
firm.  AUTOM  customers  will  be  duly 
notified  via  electronic  message  from 
AUTOM  that  such  quotes  are  again 
included  in  the  calculation  of  NBBO. 

(d)-(j)  No  change. 

Commentary:  No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vdth  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examii^ed  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to 
exclude  from  the  calculation  of  NBBO 
(for  purposes  other  than  the  NBBO 
Feature  as  described  in  footnote  10. 
infra)  certain  quotes  from  other  markets 
that  are  deemed  not  to  be  reliable. i"  The 
consequence  of  this  change  would  be 
that  customer  market  orders  and 
marketable  limit  orders  received  via 
AUTOM  that  were  otherwise  eligible  for 
automatic  execution  may  receive  an 
automatic  execution  based  upon  reliable 
quotes,  rather  than  a  manual  execution, 
provided  that  the  Phlx  quote  is  the 
NBBO. 

Under  current  Exchange  rules,  orders 
for  equity  options  received  via  AUTOM 
that  would  otherwise  be  eligible  for 
automatic  execution  via  AUTO-X  are 
nonetheless  executed  manually  where 
the  specialist's  bid  or  offer  is  inferior  to 
the  current  best  bid  or  offer  in  another 
market  by  any  amount."  Therefore,  if 
another  market  is  disseminating  the 
NBBO.  AUTO-X  will  not  permit  the 
automatic  execution  of  an  otherwise 
eligible  order  even  if  such  other 
market's  disseminated  quote  is 
unreliable.  Phlx  believes  this 
unreasonably  and  imfairly  deprives 
customers  who  send  their  eligible  orders 
to  the  Exchange  via  AUTOM  expecting 
to  receive  an  automatic  execution 
(where  the  Phlx  disseminated  quote  is 
the  NBBO)  of  the  benefits  of  such  an 
execution.  Moreover.  Phlx  believes  this 
creates  the  risk  that  operational  or  other 
failures  at  another  market  will  result  in 
the  Exchange  potentially  being  flooded 
with  orders  that  will  have  to  be 
manually  processed — thereby  increasing 
the  potential  for  errors,  missed 
executions,  and  other  adverse 
consequences,  as  more  fully  described 
below. 

The  Exchange  believes  that  the 
customer  and  the  marketplace  are  better 
served  by  permitting  the  Exchange 
(subject  to  adherence  to  carefully 
defined  standards  and  procedures)  to 


'"Under  current  Exchange  rules,  certain  AUTO- 
X  eligible  orders  may  be  automatically  executed  at 
the  NBBO  disseminated  by  another  options 
exchange,  provided  that  the  NBBO  is  not  better  than 
the  specialist's  best  bid/offer  by  a  predetermined 
"step-up  parameter."  The  enhancement  is  known  as 
the  "NBBO  Feature."  The  NBBO  Feature  would 
execute  AUTO-X  eligible  orders  at  the  NBBO  for 
certain  options  designated  by  the  Options 
Committee  as  eligible  for  the  NBBO  Feature,  called 
"automatic  step-up  options."  See  Exchange  Rule 
1080(c)(i). 

"  See  Exchange  Rule  1080(c)(i)(C)(3). 


"filter"  out  unreliable  quotes  of  other 
markets  so  as  to  permit  the  AUTO-X 
feature  to  continue  to  execute  otherwise 
eligible  orders  where  the  Exchange's 
quote  is  the  "true"  NBBO  [i.e.,  the 
NBBO  determined  after  excluding  the    , 
imreliable  quotes). 

a.  Unreliable  Quotes 

As  stated  above,  where  the  NBBO 
Feature  (as  described  in  footnote  10, 
supra)  is  not  engaged,  in  circumstances 
in  which  the  Phlx  specialist's  best  bid 
or  offer  in  a  series  is  inferior  to  the 
current  best  bid  or  offer  in  another 
market  by  any  amount,  orders  for  such 
series  that  would  otherwise  be  eligible 
for  automatic  execution  are  executed 
manually.  Currently,  this  is  true  even 
when  the  quotes  disseminated  by  the 
exchange  with  the  superior  bid  or  offer 
are  not  reliable. 

A  quote  could  be  deemed  not  to  be 
reliable  because  of  notification  from 
another  market  that  its  quotes  are  not 
firm  or  are  unreliable;  administrative 
message  from  OPRA;  quotes  received 
from  another  market  designated  as  "not 
firm"  using  the  appropriate  indicator; 
and/ or  telephonic  or  electronic  inquiry 
to.  and  verification  from,  another  market 
that  its  quotes  are  not  firm. 

b.  Consequences  of  Manual  Execution 

The  Exchange  has  sought  to  ensure 
that  customer  orders  would  not  be 
disqualified  from  receiving  an  automatic 
execution  due  to  another  market's 
dissemination  of  unreliable  quotes.  The 
Exchange  believes  that  manual 
execution  of  customer  market  orders  in 
the  cfrcumstances  described  above 
deprives  customers  of  automatic 
executions  to  which  they  should  be 
entitled.  The  Exchange  believes  it 
would  be  unfair  to  deprive  all  eligible 
customer  orders  ofautomatic  executions 
where  the  Phlx  quote  would  be- the 
NBBO  but  for  the  away  market's 
imreliable  quote,  simply  because 
another  exchange  is  disseminating 
unreliable  quotes  that  cause  orders 
otherwise  eligible  for  AUTO-X  to  be 
handled  manually. 

The  Exchange  believes  if  it 
determines  that  such  quotes  are 
unreliable,  such  quotes  should  be 
filtered  from  AUTOM  in  the  calculation 
of  NBBO  for  purposes  of  determining 
AUTO-X  eligibility,  and  the  customer's 
order  should  be  executed  automatically 
based  on  the  Exchange's  quote  and 
quotes  from  other  exchanges  that  are  not 
deemed  to  be  unreliable. 

c.  Procedures  and  Conditions  for 
Determining  Unreliable  Quotes 

Proposed  Rule  1080(c)(v)(A) 
authorizes  the  Chairman  of  the  Options 
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Committee  or  his  designee  (or  if  the 
Chairman  of  the  Options  Committee  or 
his  designee  is  imavailable,  two  Floor 
Officials)  to  determine  that  quotes  in 
specified  options  or  series  of  options  or 
in  respect  of  specified  markets  are  not 
reliable  under  the  specific 
circiunstances  set  forth  in  the  proposed 
rule. 

This  authority  would  be  expected  to 
be  exercised  upon  the  request  of  the 
specialist,  and  only  upon  notification 
from  another  market  that  its  quotes  are 
not  firm  or  are  unreliable;  receipt  of 
administrative  message  from  OPRA; 
receipt  of  quotes  bom  another  market 
designated  as  "not  firm"  using  the 
appropriate  indicator,  and/or  telephonic 
or  electronic  inquiry  to.  and  verification 
from,  another  market  that  its  quotes  are 
not  firm. 

As  stated  above,  the  Chairman  of  the 
Options  Committee  or  his  designee  (or 
if  the  Chairman  of  the  Options 
Committee  or  his  designee  is 
unavailable,  two  Floor  Officials)  would 
be  authorized,  under  the  circumstances 
set  forth  above,  to  determine  when 
quotes  fix>m  another  market  may  be 
deemed  unreliable.  Such  designee 
would  be  required  to  be  a  member  of  the 
Options  Committee. 

The  Exchange  would  be  permitted  to 
determine  to  exclude  quotes  from  its 
calculation  of  the  NBBO  on  a  series-by- 
series  basis  or  issue-by-issue  basis,  or 
would  be  permitted  to  determine  to 
exclude  all  options  quotes  from  an 
exchange,  where  appropriate. '^ 

Phlx  also  proposes  to  amend  the  rule 
text  to  require  the  Exchange  to  maintain 
a  record  of  each  instance  in  which 
another  exchange's  quotes  are  excluded 
from  the  Exchange's  calculation  of  the 
NBBO,  and  to  notify  such  other 
exchange  that  its  quotes  have  been  so 
excluded." 

In  addition,  Phbc  proposes  to  amend 
the  rule  text  to  provide  that 
dociimentation  of  each  instance  in 
which  another  exchange's  quotes  are 
excluded  from  the  Exchange's 
calculation  of  NBBO  shall  include: 
identification  of  the  option(s)  affected 
by  such  action;  the  date  and  time  such 
action  was  taken  and  concluded; 
identification  of  the  other  exchange(s) 
whose  quotes  were  excluded  from  the 
Exchange's  calciilation  of  NBBO; 
identification  of  the  Chairman  of  the 
Options  Committee,  his  designee,  or  two 
Floor  Officials  (as  applicable)  who 
approved  such  action;  the  reasons  for 
which  such  action  was  taken;  and 


identification  of  the  specialist  and  the 
sf>ecialist  unit.  The  Exchange  will 
maintain  these  docimients  pursuant  to 
the  record  retention  requirements  of  the 
Secimties  Exchange  Act  of  1934  and  the 
rules  and  regulations  thereimder.^^ 

d.  Re-Inclusion  of  Quotes  in  Calculation 
of  NBBO 

Proposed  Rule  1080(c)(v)(B) 
authorizes  the  Chairman  of  the  Options 
Committee  or  his  designee  (or  if  the 
Chairman  o/the  Options  Committee  or 
his  designee  is  unavailable,  two  Floor 
Officials),  to  determine  that  quotes  in 
options  on  the  Exchange  or  other 
markets  previously  deemed  not  to  be 
reliable  pursuant  to  proposed  Rule 
1080(c)(v)(A)  are  again  reliable,  such 
quotations  would  again  be  included  in 
the  calculation  of  NBBO  for  such 
options. 

Such  determination  would  be 
permitted  to  be  made  by  way  of 
notification  from  another  market  that  its 
quotes  are  firm;  administrative  message 
from  OPRA;  and/or  telephonic  or 
electronic  inquiry  to,  and  verification 
from,  another  market  that  its  quotes  are 
firm.  AUTOM  customers  would  be  duly 
notified  via  electronic  message  from 
AUTOM  that  such  quotes  are  again 
included  in  the  calculation  of  NBBO.^^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Act '' 
in  general,  and  with  section  6Cb)(5),^^  in 
particular,  because  it  is  designed  to 
perfect  the  mechanisms  of  a  free  and 
open  market  and  the  national  market 
system,  protect  investors  and  the  public 
interest  and  promote  just  and  equitable 
principles  of  trade  by  allowing  customer 
market  orders  to  be  executed 
automatically  when  another  market  is 
disseminating  unreliable  quotes  that 


"  See  Amendment  No.  3,  supra  note  6. 
"  See  Amendment  No.  4,  supra  note  7. 


>*  See  Amendment  No.  5.  supra  note  8. 

*'The  Exchange  notes  that  it  has  filed  an 
amendment  to  a  proposed  rule  change  that  proposes 
to  institute  a  similar  "filtering"  feature  for 
unreliable  away-market  quotes  in  relation  to  the 
NBBO  Feature.  For  reasons  similar  to  those 
specified  in  this  filing,  the  Exchange  has  proposed 
to  filter  our  unreliable  quotes  of  other  markets  when 
calculating  the  NBBO  so  as  to  permit  automatic 
executions  at  the  "true"  NBBO  (i.e..  excluding  the 
unreliable  quotes),  where  the  criteria  of  the  NBBO 
Feature  are  met,  rather  than  handling  those  orders 
manually.  The  Exchange  proposes  that  the 
circumstances  and  procedures  under  which 
filtering  may  occur  for  purposes  of  the  instant  filing 
would  be  identical  to  those  requested  to  apply  to 
the  NBBO  Feature.  See  Securities  Exchange  Act 
Release  No.  45714  (April  9,  2002)  (SR-PhU-00-93). 

'•  15  U.S.C  78f(b). 

"  15  U.S.C  78f(b)(5). 


would  otherwise  cause  such  orders  to  be 
executed  manually. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  E£Eectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or, 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal,  as 
amended,  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  (Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phbc.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-35  and  should  be 
submitted  by  May  6,  2002. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  02-9059  Filed  4-12-02;  8:45  am) 
BIUJNG  CODE  8010-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 


[Relea&e  No.  34-45710;  File  No.  SR-Phlx- 
2001-27] 

Sett-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1 , 2, 3,  and  4  Thereto 
by  the  Phiiadeiphia  Stock  Exchange, 
Inc.  Relating  to  Disengagement  of 
Auto-Ex  Due  to  Extraordinary 
Circumstances 

A^ril9,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.2 
notice  is  hereby  given  that  on  March  7. 
2001,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
.  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  Phbc  submitted 
Amendment  No.  1  to  the  proposed  rule 
change  on  March  28,  2001. ^  Phlx 
submitted  Amendment  No.  2  to  the 
proposed  rule  change  on  December  20, 
2001.''  Phlx  submitted  Amendment  Nos. 
3  and  4  to  the  proposed  rule  change  on 


March  1,  2002,^  and  March  8,  2002,6 
respectively.  The  Commission's  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Options  Floor  Procedure  Advice 
("GFPA")  A-13,  Auto  Execution 
Engagement/Disengagement 
Responsibility,  and  Phbc  Rule  1080(e), 
Extraordinary  Circumstances,  to  provide 
for  a  re-evaluation  of  the  disengagement 
of  AUTO-X  ^  during  extraordinary 
circumstances.  Specifically,  when 
AUTO-X  is  disengaged  due  to 
extraordinary  circumstances,  the 
Exchange  would  be  required  to  review 
and  confirm  that  such  circumstances 
still  exist  five  miuutes  after  the  initial 
declaration  of  extraordinary 
circumstances,  and  every  fifteen 
minutes  thereafter.  Additionally,  the 
Exchange  proposes  to  amend  Phlx  Rule 
1080(e)  to  specify  the  definition  of 
extraordinary  circumstances  imder 
which  AUTO-X  may  be  disengaged,^  or 


"  17  CFR  200.30-3(a)(12) 

« 15  U.S.C.  78s(b)(l). 

» 17  CFR  20.19t>-». 

» In  Amendment  No.  1.  the  Exchange  requested 
accelerated  effectiveness  and  deleted  the  following 
sentence  firom  footnote  4:  "The  Exchange  also  notes 
that  extraordinary  circumstances  are  "unusual 
market  conditions"  for  purposes  of  Rule  llAcl-1 
under  the  Act."  See  letter  from  Diana  Tenenbaum, 
Phlx,  to  Nancy  J.  Sanow.  Assistant  Director. 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  March  27.  2001  ("Amendment 
No.  1"). 

•  In  Amendment  No.  2.  the  Exchange  withdrew 
File  No.  SR-Phlx-2001-17  and  proposed  to  define 
the  extraordinary  circumstances  that  would  result 
in  the  disengagement  of  the  Exchange's  Automatic 
Execution  System  ("ALTTO-X")  and  to  set  forth 
procedures  to  be  followed  when  AUTO-X  is 
disengaged  due  to  extraordinary  circumstances.  See 
letter  from  Richard  S.  Rudolph,  Counsel,  Phlx,  to 
Nancy  J.  Sanow,  Assistant  Director,  Division, 
Commission,  dated  Decemtier  19.  2001 
("Amendment  No.  2").  Amendment  No.  2 
supersedes  and  replaces  Amendment  No.  1  in  its 
entirety. 


sfn  Amendment  No.  3,  the  Exchange:  (1) 
Proposed  conforming  amendments  to  Option  Floor 
Procedure  Advice  A-13;  (2)  proposed  an 
amendment  to  Exchange  Rule  1080(c)  to  provide 
that  the  Options  Committee  may  for  any  period 
restrict  the  use  of  AUTO-X  on  the  Exchange  in  any 
option  or  series,  provided  that  the  effectiveness  of 
any  such  restriction  shall  be  conditioned  upon  its 
having  t)een  approved  by  the  Commission  pursuant 
to  section  19(b)  of  the  Act  and  the  rules  and 
regulations  thereunder;  and  (3)  represented  that, 
pursuant  to  Exchange  Rule  1080(f)(v),  AUTOM 
users  are  notified  in  the  event  that  AUTO-X  is 
disengaged.  See  letter  from  Richard  S.  Rudolph, 
Counsel,  Phlx,  to  Nancy  J.  Sanow,  Assistant 
Director,  Division,  Commission,  dated  February  28, 
2002  ("Amendment  No.  3"). 

8  In  Amendment  No.  4,  the  Exchange  proposed  to 
amend  the  rule  text  to  provide^hat  AUTOM  users 
are  notified  in  the  event  that  AUTO-X  is 
disengaged.  See  letter  from  Richard  S.  Rudolph. 
Counsel,  Phlx,  to  Nancy  J.  Sanow,  Assistant 
Director,  Division,  Commission,  dated  March  7, 
2002  ("Amendment  No.  4"). 

'  AUTO-X  is  a  feature  of  AUTOM,  the  Exchange's 
electronic  order  delivery  and  reporting  system  that 
automatically  executes  public  customer  market  and 
marketable  limit  orders  up  to  the  number  of 
contracts  permitted  by  the  Exchange  for  certain 
strike  prices  and  expiration  months  in  equity 
options  and  index  options. 

»  The  Exchange  notes  that  the  Commission  has 
directed  that  the  respondent  options  exchanges 
adopt  new  rules,  or  amend  existing  rules, 
concerning  their  automated  quotation  and 
execution  systems.  The  Exchanges  must  "specify 
the  circumstances,  if  any,  under  which  automated 
execution  systems  can  be  disengaged  or  operated  in 
any  manner  other  than  the  normal  manner  set  forth 
in  the  exchange's  rules  and  require  the 
documentation  of  the  reasons  for  each  decision  to 
disengage  an  automated  execution  system  or 
operate  it  in  any  manner  other  than  the  normal 
manner."  See  Section  IV.B.h.(i)(bb)  of  the  Order      . 
Instituting  Public  Administrative  Proceedings 
Pursuant  to  Section  19(h)(1)  of  the  Securities 
Exchange  Act  of  1934,  Making  Findings  and 


operated  in  a  manner  other  than  the 
normal  manner  set  forth  in  the 
Exchange's  rules.^  The  Exchange  is  also 
proposing  record  keeping  requirements 
to  be  kept  when  AUTO-X  is  disengaged 
and  reengaged.  The  text  "Of  the  proposed 
rule  change,  as  amended,  follows.  New 
text  is  italicized;  deletions  are  in 
brackets. 

Rule  1080.  Philadelphia  Stock  Exchange 
Automated  Options  Market  (AUTOM) 
and  Automatic  Execution  System 
(AUTO-X) 

(a)-(b)  No  change. 

(c)  AUTO-X— AUTO-X  is  a  feature  of 
AUTOM  that  automatically  executes 
public  customer  market  and  marketable 
limit  orders  up  to  the  number  of 
contracts  permitted  by  the  Exchange  for 
certain  strike  prices  and  expiration 
months  in  equity  options  and  index 
options,  unless  the  Options  Committee 
determines  otherwise.  AUTO-X 
automatically  executes  eligible  orders 
using  the  Exchange  disseminated 
quotation  and  then  automatically  routes 
execution  reports  to  the  originating 
member  organization.  AUTOM  orders 
not  eligible  for  AUTO-X  are  executed 
manually  in  a(x:ordance  with  Exchange 
rules.  Manual  execution  may  also  occur 
when  AUTO-X  is  not  engaged.  An  order 
may  also  be  executed  partially  by 
AUTO-X  and  partially  manually. 

The  Options  Committee  may  tor  any 
period  restrict  the  use  of  AUTO-X  on 
the  Exchange  in  any  option  or  series 
provided  that  the  effectiveness  of  any 
such  restriction  shall  be  conditioned 
upon  its  having  been  approved  by  the 
Securities  and  Exchange  Commission 
pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  and  the 
rules  and  regulations  thereunder. 
Currently,  orders  up  to  100  contracts, 
subject  to  the  approval  of  the  Options 
Committee,  are  eligible  for  AUTO-X. 

The  Options  Committee  may,  in  its 
discretion,  increase  the  size  of  orders  in 
one  or  more  classes  of  multiply-traded 
equity  options  eligible  for  AUTO-X  to 
the  extent  necessary  to  match  the  size  of 
orders  in  the  same  options  eligible  for 
entry  into  the  automated  execution 
system  of  any  other  options  exchange, 
provided  that  the  effectiveness  of  any 
such  increase  shall  be  conditioned  upon 
its  having  been  filed  with  the  Securities 
and  Exchange  Commission  pursuant  to 


Imposing  Remedial  Actions;  In  the  Matter  of  Certain 
Activities  of  Options  Exchanges,  Securities 
Exchange  Act  Release  No.  43268  (September  11, 
2000). 

9  See  Exchange  Rule  1080(c)  generally.  See  also 
SR-Phlx-2001-24,  a  proposed  rule  change  to  set 
forth  the  circumstances  in  which  AUTO-X  will  be 
disengaged.  Securities  Exchange  Act  Release  No. 
45436  (February  12.  2002),  67  FR  7728  (February 
20,  2002). 
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section  19(b)(3){A)  of  the  Securities 
Exchange  Act  of  1934. 
(iHii)  No  change, 
(e)  Extraordinary  Circumstances-In 
the  event  of  extraordinary 
circumstances  vClth  respect  to  a 
particular  class  of  options  exist,  two 
Floor  Officials  may  determine  to 
disengage  AUTO-X  with  respect  to  that 
option,  in  accordance  with  Exchange 
procedures.  Five  minutes  subsequent  to 
the  disengagement  of  AUTO-X  for 
extmordinqry  circumstances  (and  every 
15  minutes  thereafter  as  long  as  AUTO- 
X  is  disengaged),  the  requesting 
Specialist  or  his/her  designee,  two  Floor 
Officials,  and  a  designated  surveillance 
staff  person,  shall  re-evaluate  the 
circumstances  to  determine  if  the 
extraordinary  circumstances  still  exist. 
AUTO-X  will  be  re-engaged  when 
either  (i)  the  Specialist  or  his/her 
designee  determines  that  the  conditions 
supporting  the  extraordinary 
circumstances  no  longer  exist,  at  which 
time  the  Specialist  or  his/her  designee 
shall  inform  the  Market  Surveillance 
staff  that  the  extraordinary 
circumstances  no  longer  exist  and  that 
the  Specialist  is  re-engaging  AUTO-X; 
or  (ii)  when  two  Floor  Officials  and  the 
designated  surveillance  staff  person 
determine  that  the  conditions 
supporting  the  extraordinary 
circumstances  no  longer  exist.  In  the 
event  extraordinary  (conditions) 
circumstances  exist  floor-wide,  two 
Exchange  Floor  Officials!, 1  and  the 
Chairperson  of  the  Options  Committee 
or  his/ or  her  designee  may  determine  to 
disengage  the  AUTO-X  feature  floor- 
wide.  Five  minutes  subsequent  to  a 
floor-wide  disengagement  of  AUTO-X 
for  extraordinary  circumstances  (and 
every  15  minutes  thereafter  as  long  as 
AUTO-X  is  disengaged],  two  Floor 
Officials,  the  Chairperson  of  the  Options 
Committee  or  his/her  designee  and  a 
designated  Market  Surveillance  staff 
person  shall  re-evaluate  the 
circumstances  to  determine  if  the 
extraordinary  circumstances  still  exist. 
AUTO-X  will  be  re-engaged  when 
either:  (1)  The  Specialist  determines 
that  the  conditions  supporting  the 
extraordinary  circumstances  no  longer 
exist  for  their  particular  class  of  options 
at  which  time  the  Specialist  or  his/her 
designee  will  inform  Market 
Surveillance  staff  that  the  extraordinary 
circumstances  no  longer  exist  for  their 
particular  class  of  options  and  that  the 
Specialist  is  re-engaging  AUTO-X;  or  (2) 
when  two  Floor  Officials,  the 
Chairperson  of  the  Options  Committee 
or  his/her  designee  and  the  designated 
Market  Surveillance  staff  person 
determine  that  the  extraordinary 
circumstances  no  longer  exist.  The 


NBBO  feature  is  always  disengaged 
when  AUTO-X  is  disengaged. 

Extraordinary  circumstances  include 
market  occurrences  and  system 
malfunctions  that  impact  a  Specialist's 
ability  to  accurately  price  and 
disseminate  option  quotations  in  a 
timely  manner.  Such  occurrences 
include  fast  market  conditions  such  as 
volatility,  order  imbalances,  volume 
surges  or  significant  price  variances  in 
the  underlying  security;  internal  system 
malfunctions  including  the  Exchange's 
Auto-Quote  system;  or  malfunctions  of 
external  systems  such  as  a  specialized 
quote  feed,  or  delays  in  the 
dissemination  of  quotes  from  the  Option 
Price  Reporting  Authority:  or  other 
similar  occurrences. 

The  Exchange  shall  document  any 
action  taken  to  disengage  AUTO-X 
pursuant  to  this  Rule  1080(e),  and  shall 
notify  all  AUTOM  Users  of  each 
instance  in  which  AUTO-X  is 
disengaged  due  to  extraordinary 
circumstances.  Such  documentation  ^ 
shall  include:  identification  of  the 
option(s)  affected  by  such  action  (except 
in  a  case  of  floor-wide  disengagement); 
the  date  and  time  such  action  was  taken 
and  concluded;  identification  of  the 
Floor  Officials  who  approved  such 
action;  the  reasons  for  which  such 
action  was  taken;  identification  of  the 
Specialist  and  the  Specialist  Unit  (or  in 
the  case  of  floor-wide  disengagement, 
identification  of  the  Options  Committee 
Chairperson  or  his/her  designee);  and 
identification  of  the  Market  Surveillance 
staff  person  monitoring  the  situation. 
The  Exchange  will  maintain  these 
documents  pursuant  to  the  record 
retention  requirements  of  the  Seciuities 
Exchange  Act  of  1934  and  the  rules  and 
regulations  thereunder. 
***** 

A-13  Auto  Execution  Engagement/ 
Disengagement  Responsibility 

It  is  the  responsibility  of  the  option 
Specialist  to  engage  the  Auto  Execution 
(Auto-X)  system  for  an  assigned  option 
within  three  (3)  minutes  of  completing 
the  opening  or  reopening  rotation  of  that 

option. 

Where  extraordinary  circumstances 
occur,  a  Specialist  may  be  provided  an 
exemption  from  receiving  orders 
through  AUTO-X  and  may  then 
disengage  the  system  upon  approval  by 
two  Floor  Officials.  Five  minutes 
subsequent  to  the  disengagement  of 
A  UTO-X  for  extraordinary 
circumstances  (and  every  15  minutes 
thereafter  as  long  as  AUTO-X  is 
disengaged),  the  requesting  Specialist  or 
his/her  designee,  two  Floor  Officials, 
and  a  designated  surveillance  staff 
person,  shall  re-evaluate  the 


circumstances  to  determine  if  the 
extraordinary  circumstances  still  exist. 
A  UTO-X  will  be  re-engaged  when 
either:  (i)  the  Specialist  or  his/her 
designee  determines  that  the  conditions 
supporting  the  extraordinary 
circumstances  no  longer  exist,  at  which 
time  the  Specialist  or  his/her  designee 
shall  inform  the  Market  Surveillance 
staff  that  the  extraordinary 
circumstances  no  longer  exist  and  that 
the  Specialist  is  re-engaging  AUTO-X: 
or  (ii)  when  two  Floor  Officials  and  the 
designated  surveillance  staff  person 
determine  that  the  conditions 
supporting  the  extraordinary 
circumstances  no  longer  exist.  In  the 
event  extraordinary  [conditions] 
circumstances  exist  floor-wide,  two 
Exchange  Floor  Officials!, 1  and  the 
Chairperson  of  the  Options  Conmiittee 
or  his/or  her  designee  may  determine  to 
disengage  the  AUTO-X  feature  floor- 
wide.  Five  minutes  subsequent  to  a 
floor-wide  disengagement  of  AUTO-X 
for  extraordinary  circumstances  (and 
every  15  minutes  thereafter  as  long  as 
AUTO-X  is  disengaged),  two  Floor 
Officials,  the  Chairperson  of  the  Options 
Committee  or  his/her  designee  and  a 
designated  Market  Surveillance  staff     . 
person  shall  re-evaluate  the 
circumstances  to  determine  if  the 
extraordinary  circumstances  still  exist. 
AUTO-X  will  be  re-engaged  when 
either:  (1)  the  Specialist  determines  that 
the  conditions  supporting  the 
extraordinary  circumstances  no  longer 
exist  for  their  particular  class  of  options 
at  which  time  the  Specialist  or  his/her 
designee  will  inform  Market 
Surveillance  staff  that  the  extraordinary 
circumstances  no  longer  exist  for  their 
partifular  class  of  options  and  that  the 
Specialist  is  re-engaging  AUTO-X:  or  (2) 
when  two  Floor  Officials,  the 
Chairperson  of  the  Options  Committee 
or  his/her  designee  and  the  designated 
Market  Surveillance  staff  person 
determine  that  the  extraordinary 
circumstances  no  longer  exist.  The 
NBBO  feature  is  always  disengaged 
when  AUTO-X  is  disengaged. 

Extraordinary  circumstances  include 
market  occurrences  and  system 
malfunctions  that  impact  a  Specialist's 
ability  to  accurately  price  and 
disseminate  option  quotations  in  a 
timely  maimer.  Such  occurrences 
include  fast  market  conditions  such  as 
volatility,  order  imbalances,  volume 
surges  or  siffiificant  price  variances  in 
the  underlying  security;  internal  system 
malfunctions  including  the  Exchange's 
Auto-Quote  system;  or  malfunctions  of 
external  systems  such  as  a  specialized 
quote  feed,  or  delays  in  the 
dissemination  of  quotes  from  the  Option 
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Price  Reporting  Authority;  or  other 
similar  occurrences. 

The  Exchange  shall  document  any 
action  taken  to  disengage  AUTO-X 
pursuant  to  this  Rule  1080(e),  and  shall 
notify  all  AUTOM  Users  of  each 
instance  in  which  AUTO-X  is 
disengaged  due  to  extraordinary 
circumstances.  Such  documentation 
shall  include:  identification  of  the 
option(s)  affected  by  such  action  (except 
in  a  case  of  floor-wide  disengagement); 
the  date  and  time  such  action  was  taken 
and  concluded;  identification  of  the 
Floor  Officials  who  approved  such 
action;  the  reasons  for  which  such 
action  was  taken;  identification  of  the 
Specialist  and  the  Specialist  Unit  (or  in 
the  case  of  floor-wide  disengagement, 
identification  of  the  Options  Committee 
Chairperson  or  his/her  designee);  and 
identification  of  the  Market  Surveillance 
staff  person  monitoring  the  situation. 
The  Exchange  will  maintain  these 
documents  pursuant  to  the  record 
retention  requirements  of  the  Securities 
Exchange  Act  of  1934  and  the  rules  and 
regulations  thereunder. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Chailge 

j  In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  limit  the  duration  for  which 
Floor  Officials  may  grant  relief  in  the 
form  of  AUTO-X  disengagement  due  to 
extraordinary  circumstances,  and  to  add 
the  participation  of  the  Phlx  Market 
Surveillance  staff  in  determining  the 
continuation  of  the  existence  of 
extraordinary  circumstances. 

Currently,  in  order  to  obtain  AUTO- 
X  disengagement  relief  for  a  specific  . 
class  of  option  due  to  extraordinary 
circumstances,  the  specialist  must 
promptly  notify  the  Phbc  Market 
Stuveillance  Department  that  relief  is 
requested.*"  The  specialist  must  also 


obtain  authorization  from  two  Floor 
Officials.  Currently.  OFFA  A-13  and 
Rule  1080(e)  do  not  provide  a  specified 
time  frame  to  re-evaluate  the  conditions 
under  which  a  continuation  of 
extraordinary  circimistances  may 
continue.  Nor  do  they  provide  for 
substantial  participation  for  Market 
Surveillance  staff. 

Under  the  proposed  rules,  the 
specialist  would  be  required  to  notify 
the  Phlx  Market  Surveillance 
Department  that  relief  is  requested  to 
ensure  proper  notification  to  AUTOM 
users  in  accordance  with  Phlx  Rule 
1080(f)(v).  The  specialist  also  would  be 
required  to  obtain  authorization  from 
two  Floor  Officials  for  relief.  Two  Floor 
Officials  would  continue  to  determine  if 
relief  is  warranted."  Under  the 
proposal,  five  minutes  after  the  initial 
determination,  and  every  fifteen 
minutes  thereafter,  as  long  as  the 
extraordinary  circumstances  are  in 
effect,  the  requesting  specialist  and  two 
Floor  Officials,  with  the  concurrence  of 
a  designated  Market  Surveillance  staff 
person,  must  re-evaluate  whether 
extraordinary  circumstances  still  exist. 
Thus,  the  proposed  rules  would  provide 
substantial  participation  of  Phlx  Market 
Surveillance  staff  as  well  as  a  time 
period  for  re-evaluation.  The  Exchange 
believes  that  the  amendments  should 
assist  in  limiting  the  length  of  time  that 
AUTO-X  disengagement  relief  due  to 
extraordinary  circumstances  continues. 

The  proposed  rule  changes,  among 
other  things,  codify  the  Exchange's 
current  practice  as  described  in  this 
paragraph.  If  at  any  time  the  specialist 
determines  to  re-engage  AUTO-X,  he/ 
she  may  re-engage  the  system.  The 
specialist  must  notify  the  Market 
Surveillance  staff  that  the  conditions 
supporting  the  extraordinary 
circumstances  no  longer  exist,  and  that 
the  specialist  is  re-engaging  AUTO-X. 
This  may  be  done  after  AUTO-X  is  re- 
engaged. 

Currently,  in  the  event  extraordinary 
circumstances  exist  floor-wide,  two 
Exchange  Floor  Officials  and  the 
Chairperson  of  the  Options  Committee 
or  his/her  designee  may  determine  to 
disengage  the  AUTO-X  featiu^  floor- 
wide.  Under  the  proposal,  five  minutes 
after  the  initial  declaration  and  every 
fifteen  minutes  thereafter,  as  long  as  the 
extraordinary  circumstances  are  in 
effect  floor  wide,  two  Floor  Officials,  the 
Chairperson  of  the  Options  Committee 
or  his/her  designee,  with  the 
concurrence  of  a  designated  Market 


>»  See  Exchange  Rule  1080(f)(v). 


' '  Under  the  current  proposal,  if  such  relief  is 
granted,  surveillance  staff  will  announce  to  the 
Options  Floor,  and  the  AUTOM  desk,  that  the 
particular  option  is  in  extraordinary  circumstances. 


Surveillance  staff  person,  must  re- 
evaluate the  circumstances  to  determine 
if  the  floor-wide  extraordinary 
circumstances  still  exist.  Thus,  the 
proposed  rules  would  provide 
substantial  participation  of  Market 
Surveillance  staff  during  floor-wide 
extraordinary  circumstances  as  well  as  a 
time  period  for  re-evaluation.  The 
Exchange  believes  that  the  amendment 
shoidd  assist  in  limiting  the  length  of 
time  floor-wide  extraordinary 
circumstances  continue. 

The  Exchange  also  proposes  to  define 
"extraordinary  circumstances"  under 
which  AUTO-X  may  be  disengaged  and 
to  specify  in  the  rules  the  requirement 
that  certain  relevant  information  is 
doctmiented  by  the  Exchange  upon 
actual  disengagement  and  re- 
engagement  of  AUTO-X.  Currently, 
extraordinary  circumstances  that  justify 
disengagement  include  "fast  market 
conditions,  systems  malfunctions,  and 
other  circumstances  that  limit  the 
Exchange's  ability  to  disseminate  or 
update  market  quotations  in  a  timely 
and  accurate  manner."  '^  The  instant 
proposal  would  amend  and  clarify  this 
definition,  which  was  used  in  the 
original  proposed  rule  change  adopting 
Exchange  Rule  1080." 

The  proposed  rule  would  define 
extraordinary  circumstances  to  include 
market  occurrences  and  system 
malfunctions  that  impact  a  specialist's 
ability  to  accurately  price  and 
disseminate  option  quotations  in  a 
timely  maimer.  Such  occurrences 
include  fast  market  conditions  such  as 
increased  volatility,  order  imbalances, 
volimie  surges  or  significant  price 
variances  in  the  underlying  security; 
internal  system  malfimctions  including 
the  Exchange's  Auto-Quote  system;  or 
malfunctions  of  external  systems  such 
as  a  specialized  quote  feed,  or  delays  in 
the  dissemination  of  quotes  from  the 
Option  Price  Reporting  Authority;  or 
other  similar  occurrences. 

The  Exchange  believes  that  these 
factors  can  quickly  and  precipitously 
affect  the  price  of  the  underlying 
security,  and  thereby  the  option 
overlying  the  security.  All  these 
situations  may  result  in  the  Exchange's 
inability  to  disseminate  accurate  and 
timely  quotes.  In  such  extraordinary 
circiunstances,  the  Exchange  believes 
that  it  is  appropriate  to  allow  specialists 
to  execute  orders  manually  that  would 
otherwise  be  AUTO-X  eligible  in  order 
to  ensure  that  the  specialist  is  able  to 


"  See  Securities  Exchange  Act  Release  No.  38792 
at  note  17  (June  30, 1997).  62  FR  36602  (July  8. 
1997). 
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continue  to  make  fair  and  orderly 
markets. 

The  proposed  rule  changes,  among 
other  things,  codify  the  Exchange's 
current  practice  as  described  in  this 
paragraph.  With  respect  to  record 
keeping  requirements,  the  Exchange 
maintains  an  electronic  audit  trail, 
called  an  AUTO-X  Disengagement  Log, 
that  electronically  monitors  and 
electronically  records  every  situation  in 
which  AUTO-X  is  disengaged.  With 
respect  to  any  request  for  AUTO-X 
disengagement  relief,  the  Exchange 
currently  records:  (1)  Any  action  taken 
to  disengage  AUTO-X  or  to  operate  it  in 
any  manner  other  than  normal;  (2)  the 
date  of  the  specialist's  request  to 
disengage  AUTO-X;  (3)  the  time  the 
specialist's  request  was  granted,  and  the 
time  of  re-engagement;  (4)  the  reason  for 
the  request  to  disengage  [e.g., 
extraordinary  circimistances  or  other); 
(5)  whether  another  market  has 
implemented  comparable  relief;  (6)  the 
specialist's  name;  (7)  the  specialist 
unit's  name;  [8)  the  options  class 
(except  in  a  case  of  floor-wide 
disengagement);  (9)  the  particular 
problem  that  the  specialist  experienced; 
and  (10)  the  two  Floor  Officials' 
signatures  (in  case  of  floor-wide 
disengagement,  the  Options  Committee 
Chairperson  or  his  designee's  signature 
is  also  required).  Under  the  proposed 
rule,  the  Exchange  would  codify  its 
practice  of  maintaining  this 
documentation  pursuant  to  the 
Exchange's  record  retention 
requirements  under  section  17  of  the 
Act.'" 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Act,'^ 
in  general,  and  section  6(b)(5),**  in 
particular,  because  it  is  designed  to 
perfect  the  mechanisms  of  a  free  and 
open  market  and  a  national  market 
system,  to  promote  just  and  equitable 
principles  of  trade,  and  to  protect 
investors  and  the  public  interest,  by 
codifying  a  definition  of  extraordinary 
circiunstances  that  would  give  rise  to 
relief  from  AUTO-X  engagement,  and 
by  codifying  procedures  to  be  followed 
in  extraordinary  circiunstances  when 
AUTO-X  is  disengaged. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


"  15  U.S.C.  78q. 
"15U.S.C.  78flb). 
'•  15  U.S.C.  78f(b)(5). 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal,  as 
amended,  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-27  and  should  be 
submitted  by  May  6.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-9060  Filed  4-12-02;  8:45  am] 
BHJJNG  cooe  aoio-01-p 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9P27] 

Commonwealth  of  Massachusetts 

Dukes  County  constitutes  an 
economic  injury  disaster  loan  area  as  a 
result  of  a  fire  that  destroyed 
approximately  9  businesses  in  a  Historic 
Inn  in  Tisbury,  Massachusetts  on 
December  15.  2001.  Eligible  small 
businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  as  a  result  of 
this  disaster  until  the  close  of  business 
on  January  9,  2003  at  the  address  listed 
below  or  other  locally  announced 
locations: 

U.S.  Small  Business  Administration 
Disaster  Area  1  Office 
360  Rainbow  Blvd,  South  3rd  Floor 
Niagara  Falls,  NY  14303 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent.  The  number 
assigned  for  economic  injury  for  this 
disaster  is  9P2700  for  Massachusetts. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  April  9,  2002. 
Hector  V.  Barreto, 
Administrator. 

(FR  Doc.  02-9077  Filed  4-12-02;  8:45  ami 
BaiJNO  COOE  f02S-01-P 


>'  17  CFR  200.30-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3405] 

State  of  Tennessee 

As  a  result  of  the  President's  major 
disaster  declaration  on  April  5,  2002, 1 
find  that  Bledsoe.  Blount.  Claiborne, 
Cocke.  Hancock.  Hawkins.  Loudon  and    . 
Sevier  Counties  in  the  State  of 
Termessee  constitute  a  disaster  area  due 
to  damages  caused  by  severe  storms  and 
flooding  occurring  January  23  through 
28.  2002  and  March  15  through  March 
20.  2002.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be.  filed  imtil  the  close  of 
business  on  Jime  4.  2002  and  for 
economic  injury  until  the  close  of 
business  on  January  6.  2003  at  the 
address  listed  below  or  other  locally 
announced  locations: 

U.S.  Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place,  Suite 
300.  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
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date  at  the  above  location:  Anderson, 
Campbell.  Cumberland,  Grainger, 
Greene,  Hamblen,  Hamilton,  Jefferson. 
Knox.  McMinn,  Monroe,  Rhea,  Roane, 
Sequatchie,  Sullivan,  Union,  Van  Buren. 
Washington  and  White  coimties  in  the 
State  of  Tennessee;  Bell  and  Whitley 
counties  in  the  State  of  Kentucky; 
Graham.  Haywood.  Madison  and  Swain 
coimties  in  the  State  of  North  Carolina; 
Lee  and  Scott  counties  in  the  State  of 
Virginia. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  With  Credit 
Available  Elsewhere  

6.625 

Homeowners  Without  Credit 
Available  Elsewtiere 

3.312 

Businesses  With  Credit  Avail- 
able Elsewhere 

7.000 

Businesses  and  Non-Profit  Or- 
ganizations Without  Credit 
Available  Elsewhere  

3.500 

Others  (Including  Non-Profit 
1     Organizations)  With  Credit 
Available  Elsewhere 

6.375 

For  Economic  Injury:  Businesses 
and  Small  Agricultural  Co- 
operatives Without  Credit 
Available  Elsewtiere 

3.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  340511.  For 
economic  injury  the  number  is  9P230O 
for  Tennessee;  9P2400  for  Kentucky; 
9P25O0  for  North  Carolina;  and  9P2600 
for  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  April  8,  2002. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  02-9075  Filed  4-12-02;  8:45' am) 

BftJJNG  COOE  S02S-01-P 

SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3403] 

Commonwealth  of  Virginia 

As  a  result  of  the  President's  major 
disaster  declaration  on  April  2,  2002. 1 
find  that  Dickenson.  Lee,  Russell.  Scott. 
Smyth,  Tazewell.  Washington  and  Wise 
Counties  and  the  Independent  City  of 
Norton  in  the  Commonwealth  of 
Virginia  constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  occurring  on  March  1 7  through 
March  20.  2002.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  June  1.  2002  and  for 
economic  injury  until  the  close  of 
business  on  January  2,  2003  at  the 


address  listed  below  or  other  locally 
announced  locations:  - 

U.S.  Small  Business  Administration,  Disaster 
Area  1  Office,  360  Rainbow  Blvd.,  South 
3rd  Fl.,  Niagara  Falls,  NY  14303-1192 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Bland. 
Buchanan.  Grayson  and  Wythe  coimties 
and  the  Independent  City  of  Bristol  in 
the  Commonwealth  of  Virginia;  Bell. 
Harlan.  Letcher  and  Pike  counties  in  the 
State  of  Kentucky;  Claiborne.  Hancock. 
Hawkins,  Johnson  and  Sullivan  counties 
in  the  State  of  Tennessee;  McDowell 
and  Mercer  counties  in  the  State  of  West 
Virginia. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  Credit 
Available  Elsewhere    

6.625 

Homeowners  without  Credit 
Available  Elsewhere 

3.312 

Businesses  with  Credit  Avail- 
able Elsewhere 

7.000 

Businesses  and  Non-Profll 
Organizations  without 
Credit  Available  Elsewhere 

Others  (Including  Non-Profit 
Organizations)  with  Credit 
Availatite  Elsewt)ere 

3.500 
6.375 

For  Economic  Injury:  Busi- 
nesses and  Small  Agricul- 
tural Cooperatives  Without 
Credit  Available  Elsewhere  ... 

3:500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  340311.  For 
economic  injury  the  nimiber  is  9P1400 
for  Virginia;  9P1500  for  Kentucky; 
9P1600  for  Tennessee;  and  9P1700  for 
West  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  8,  2002. 
Herbert  L.  Mitchell, 
Associate  Administrator,  for  Disaster 
Assistance. 

[FR  Doc.  02-9076  Filed  4-12-02;  8:45  am] 
BILUNG  COOE  802S-01-P 


SOaAL  SECURITY  ADMINISTRATION 

The  Ticket  to  Work  and  Work 
Incentives  Advisory  Panel  Meeting 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  expert  roimdtable 

meeting. 

DATE:  May  3,  2002.  9:00  a.m.-5:30  p.m. 
ADDRESSES:  Embassy  Suites  Hotel  at  the 
Chevy  Chase  Pavilion.  4300  Military 


Road,  NW..  Washington.  DC  20015. 
Phone:  202-362-9300.  Fax:  202-686- 
3405,  Meeting  Room:  Chevy  Chase 
Ballroom. 

SUPPLEMENTARY  INFORMATION:  Type  of 
meeting:  This  expert  roundtable, 
entitled  "Legal  Issues  and  Implications 
of  Implementation  of  the  Ticket  to  Work 
and  Work  Incentives  Improvement  Act 
of  1999."  is  open  to  the  public.  The 
public  is  invited  to  participate  by 
coming  to  the  address  listed  above. 
Public  comment  will  not  be  taken 
during  the  expert  roundtable.  The 
public  is  invited  to  submit  comments  in 
writing  on  the  implementation  of  the 
Ticket  to  Work  and  Work  Incentives 
Improvement  Act  (TWWHA)  of  1999  at 
any  time. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  the  Social  Security 
Administration  (SSA)  announces  a 
meeting  of  the  Ticket  to  Work  and  Work 
Incentives  Advisory  Panel  (the  Panel). 
Section  101(f)  of  Public  Law  106-170 
establishes  the  Panel  to  advise  the 
Commissioner  of  SSA.  the  Presideht, 
and  the  Congress  on  issues  related  to 
work  incentives  programs,  planning  and 
assistance  for  individuals  with 
disabilities  as  provided  imder  section 
101(f)(2)(A)  of  the  TWWUA.  The  Panel 
is  also  to  advise  the  Commissioner  on 
matters  specified  in  section  101(0(2)(B) 
of  that  Act.  including  certain  issues 
related  to  the  Ticket  to  Work  and  Self- 
Sufficiency  Program  established  under 
section  101(a)  of  that  Act. 

The  Panel  will  meet  in  person 
commencing  on  Friday.  May  3,  2002 
from  9  a.m.  to  5:30  p.m. 

The  Panel  will  use  the  meeting  time 
to  conduct  an  expert  roundtable. 
Interested  parties  are  invited  to  attend 
the  meeting. 

Agenda:  The  Panel  will  hold  an 
expert  roundtable.  Expert  briefings  and 
discussion  of  legal  issues  and 
implications  of  Ticket  to  Work  and 
Work  Incentives  Act  policies  and 
provisions,  including  the  Protection  & 
Advocacy  for  Beneficiaries  of  Social 
Security  program,  dispute  resolution, 
medical  coverage,  Ticket  Progrsun 
eligibility,  vocational  rehabilitation  and 
the  Americans  with  Disabilities  Act, 
will  be  presented. 

The  full  agenda  for  the  meeting  will 
be  posted  on  the  Internet  at  http:// 
www.ssa.gov/work/panel/  one  week 
before  the  meeting  or  can  be  received  in 
advance  electronically  or  by  fax  upon 
request. 

Contact  Information:  Anyone 
requiring  information  regarding  the 


18300 


Federal  Register / Vol.  67.  No.  72 /Monday.  April  15.  2002 /Notices 


Panel  should  contact  the  TWWIIA  Panel 
staff.  Records  are  being  kept  of  all  Panel 
proceedings  and  will  be  available  for 
public  inspection  by  appointment  at  the 
Panel  office.  Anyone  requiring 
information  regarding  the  Panel  should 
contact  the  Panel  staff  by: 

•  Mail  addressed  to  Social  Security 
Administration.  Ticket  to  Work  and 
Work  Incentives  Advisory  Panel  Staff, 
400  Virginia  Avenue,  SW..  Suite  700. 
Washington,  DC,  20024. 

•  Telephone  contact  with  Kristen 
Breland  at  (202)  35&-6423. 

•  Fax  at  (202)  358-6440. 

•  E-mail  to  TWWIIAPanel@ssa.gov. 

Dated:  April  8,  2002. 
Deborah  M.  Morrison, 
Designated  Federal  Officer. 
(FR  Doc.  02-8974  Filed  4-12-02;  8:45  am] 

BNJJNO  COOe  4191-02-U 


Regulatory  section 


§  252.2(a)  .. 
§  252.20(a) 


§  252.20(b) 
§  252.20(c) 


§252.22 


§252.23 
§252.35 
§252.36 


§252.37  

§252.38  

§252.43  

§252.45  

§252.52a  

§252.55 

§252.56  

§252.57  

§252.58(0)  

§  252.62(b)  

§252.67  

§252.70  

§252.71   

§252.72  

§252.74  

§252.96  

§252. 103(b)  

§252.104  .-. 

§252.116  

§252.117  

§252.122(0)  and  (d) 

§252.123(b)  

§252.125  

§252.131   

§252.133  

§252.146  

§252.147  

§252.161    

§252.162  


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

[Doctwt  No.  942;  ATF  0 1130.27] 

Delegation  of  ttie  Director's  Autttoritles 
in  27  CFR  Part  252,  Exportation  of 
Liquors 

To:  All  Bureau  Supervisors 

1.  Purpose.  This  order  delegates 
certain  authorities  of  the  Director  to 
subordinate  ATF  officials  and  identifies 
the  subordinate  ATF  officials  with 
whom  persons  may  file  documents 
which  are  not  ATF  forms. 

2.  Background.  Under  current 
regulations,  the  Director  has  authority  to 
take  final  action  on  matters  relating  to 
procedure  and  administration.  The 
Bureau  has  determined  that  certain  of 
these  authorities  should,  in  the  interest 
of  efficiency,  be  delegated  to  a  lower 
organizational  level. 

3.  Cancellation.  ATF  O  1100.84A, 
Delegation  Order— Delegation  to  the 
Associate  Director  (Compliance 


Operations)  of  Authorities  of  the 
Director  in  27  CFR  part  252,  Exportation 
of  Liquors,  dated  3/23/84,  is  canceled. 

4.  Delegations.  Under  the  authority  - 
vested  in  the  Director.  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  by 
Treasury  Department  Order  No.  120-01 
(formeriy  221).  dated  June  6. 1972.  and 
by  26  CFR  301.7701-9.  this  ATF  order 
delegates  certain  authorities  to  take  final 
action  prescribed  in  27  CFR  part  252  to 
subordinate  officials.  Also,  this  ATF 
order  identifies  the  subordinate  officials 
with  whom  applications,  notices,  and 
reports  required  by  27  CFR  part  252, 
which  are  not  ATF  forms,  are  filed.  The 
attached  table  identifies  the  regulatory 
sections,  authorities  and  docimients  to 
be  filed,  and  the  authorized  ATF 
officials.  The  authorities  in  the  table 
may  not  be  redelegated. 

5.  Questions.  If  you  have  questions 
about  this  order,  contact  the  Regulations 
Division  (202-927-8210). 

Bradley  A.  Buckles, 

Director. 


Otficer(s)  auttiorized  to  act  or  receive  document 


Ch2rRSStio?s°Sil2S.^I?S^te  mettKxl  or  procedure  does  no.  affect  an  ATF  approved  fonT,ula,orimport  or 
e%ort7iordk^p.ng  Chief,  Na.Kjnal  Revenue  Center  (NRG),  may  act  upon  the  same  method  or  procedure  that 
has  been  approved  by  the  Chief,  Regulations  Division. 

?hS°R^iSSSSf  to  withdraw  alternate  method  or  procedure.  Director  of  Industry  Operations  to  wrthdraw 

uISIS^J'soT  nS°C  to  whom  report  is  made.  Section  Chief.  NRC.  tojnake  demand  of  tax.  Unit  S"Pe^'*J^  ^  act 
on  claim  of  $10,000  or  less.  Section  Chief  to  act  on  claim  of  more  than  $10,000  but  not  more  than  $100,000  of 
tax.  Chief.  NRC,  to  act  on  claim  of  more  tfian  $100,000. 

Chief,  Regulations  Division. 

ilea  lu^S  with  whom  application  is  filed.  Area  Supen^sor.  to  require  additional  evidence.  Unit  Supervisor. 

NRC,  to  whom  district  director  of  customs  sends  application. 
Area  Supervisor. 
Area  Supervisor. 
Chief,  Regulations  Division. 
Inspector,  Specialist  or  Special  Agent. 
Section  Chief,  NRC. 
Section  Chief.  NRC. 
Section  Chief,  NRC. 
Section  Chief,  NRC. 
Unit  Supervisor,  NRC. 
Unit  Supervisor,  NRC. 
Section  Chief,  NRC,  or  Area  Supervisor. 
Section  Chief,  NRC. 
Section  Chief,  NRC. 

Unit  Supervisor,  NRC.  .      . 

Section  Chief.  NRC. 
Specialist,  NRC. 
Chief,  NRC,  upon  recomnwndation  of  Director  of  Industry  Operations. 

Section  Chief,  NRC. 

Area  Supervisor. 

Unit  Supervisor,  NRC. 

Specialist,  NRC.  ^        . 

Chief,  NRC.  upon  recommendation  of  Director  of  Industry  Operations. 

Unit  Supen/isor.  NRC. 
Area  Supervisor. 
Unit  Supervisor,  NRC. 
Unit  Supervisor,  NRC. 
Unit  Supervisor,  NRC. 
Area  Supervisor. 
Unit  Supervisor,  NRC. 
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Regulatory  section 


§252.171  

§252.195b(b) 
§252.195b(c) 

§252.198  .... 

§252.199  .... 

§252.211  .... 

§252.215  .... 

§252.218  .... 

§252.220  ... 
§  252.220a    .. 

§252.221  .... 

§252225  .... 

§252.226  .... 

§252.227  .... 

§252.247  .... 

§252  250  .... 

§252.262  .... 

§252.265  ... 

§252.266  ... 

§252.268  ... 
§252.269(0) 

§252.275  ... 

§252.282  ... 

§252.285  ... 

§252.290  ... 

§252.301  ... 


§252.302 

§252.303 
§252.304 

§252.310 

§252.315 

§252.316 

§252.317 

§252.320 

§252.321 
§252.331 

§252.332 
§252.333 

§252.334 

§252.335 


Officer(s)  authorized  to  act  or  receive  document 


Unit  Supervisor,  NRC. 

Unit  Supervisor,  NRC  or  Area  Supervisor. 

Unit  Supenrtsor,  NRC.  '  ^ 

Area  Supen/isor. 

Unit  Supervisor,  NRC. 

Unit  Supervisor,  NRC. 

Unit  Supervisor  or  Area  Supervisor.  .  ,.         - 

Unit  Supervisor,  NRC. 

Area  Supervisor.  ^  . 

Unit  Supervisor,  NRC. 

Unit  Supervisor,  NRC. 

Unit  Superoisor,  NRC. 

Unit  Supervisor,  NRC. 

Unit  Supervisor,  NRC. 

Unit  Supervisor,  NRC. 

Unit  Supervisor,  NRC.  -- 

Unit  Supervisor,  NRC.  '' 

Director  of  Industry  Operations. 

Director  of  Industry  Operations.  . 

Unit  Supervisor,  NRC. 

Unit  Supervisor,  NRC. 

Unit  Supervisor,  NRC.  ^ 

Unit  Supervisor,  NRC. 

Unit  Supervisor,  NRC. 

Uni!  luSI^Sr  to^remit  tax  of  $10,000  or  less.  Section  Chief  to  remit  tax  of  mo're  than  $10,000  but  not  more  than 
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[FR  Doc.  02-8870  Filed  4-12-02;  8:45  am) 
BOUNG  CODE  4810-31-C 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Standards  for  Tariff  Classification  of 
Unisex  Footwear 

AGENCY:  United  States  Customs  Service, 

Department  of  the  Treasury. 

action:  General  notice;  solicitation  of 

comments. 


SUMMARY:  This  dociunent  invites  the 
public  to  submit  comments  to  Customs 
regarding  what  standards  Customs 
should  use  in  determining  what 
constitutes  "imisex"  footwear  for  tariff 
classification  pinposes.  Comments  are 
invited  on  the  appropriateness  of 
specific  standards  suggested  by  a 
footwear  trade  association  and  on  the 
extent  to  which  any  standards  that 
Customs  has  followed  in  the  past  should 
be  retained,  and  suggestions  for 
appropriate  alternative  standards  are 
also  invited.  After  a  review  of  the 
submitted  comments,  Customs  will 
attempt  to  formulate  specific  proposed 
standards  for  further  public  comment 
prior  to  adoption  of  a  final  interpretive 
rule  in  this  area. 

DATES:  Comments  must  be  submitted  by 
June  14,  2002. 

ADDRESSES:  Written  comments  may  be 
addressed  to.  and  inspected  at,  the 
Regulations  Branch,  U.S.  Customs 
Service,  1300  Peimsylvania  Avenue, 
NW.,  3rd  Floor,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Deutsch.  Textile  Branch,  Office  of 
Regulations  and  Rullhgs  (202-927- 
2380). 
SUPPLEMENTARY  INFORMATION: 

Background 

Chapter  64  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
covers  articles  of  footwear  and  footwear 
uppers  and  other  parts  of  footwear. 
WiUiin  Chapter  64,  heading  6403  covers 
"(f]ootwear  with  outer  soles  of  rubber, 
plastics,  leather  or  composition  leather 
and  uppers  of  leather."  Under  heading 
6403,  subheading  6403.99.60, 
specifically  covers  "other"  footwear 
"If]or  men,  youths  and  boys"  and  the 
two  following  subheadings  (6403.99.75 
and  6403.99.90)  cover  "other"  footwear 
"[f]or  other  persons."  Additional  U.S. 
Note  1(b)  to  Chapter  64,  HTSUS, 
provides  as  follows: 

(a)  The  term  '  'footwear  for  men, 
youths  and  boys"  covers  footwear  of 
American  youths'  size  11- V2  and  larger 


for  males,  and  does  not  include 
footwear  commonly  worn  by  both  sexes. 

Nearly  all  types  of  footwear  may  be. 
and  in  fact  are,  worn  by  both  sexes. 
Moreover,  many  types  of  shoes  in  male 
sizes  featiue  no  physical  characteristics 
which  distinguish  the  footwear  as  being 
exclusively  for  males.  While  Customs  is 
often  required  to  determine  whether 
footwear  in  sizes  for  males  is 
"commonly  worn  by  both  sexes"  within 
the  meaning  of  Additional  U.S.  Note 
1(b)  to  Chapter  64,  HTSUS,  and  thus  is 
excluded  fi-om  classification  as  "for 
men,  youths  and  boys"  imder 
subheading  6403.99.60,  HTSUS  (and 
consequently  must  be  classified  as  "for 
other  persons"  tmder  subheading 
6403.99.75  or  subheading  6403.99.90, 
HTSUS),  the  standards  for  making  that 
determination  have  been  developed  and 
applied  by  Customs  on  an  ad  hoc,  case- . 
by-case,  basis.  This  approach  to  the 
"imisex"  footwear  issue,  while  effective 
in  individual  cases,  has  provided  only 
limited  guidance  to  the  importing 
community  and  to  Customs  officers  as 
regards  other  prospective  or  current 
import  transactions  that  present 
different  factual  patterns  involving  that 
issue. 

In  a  letter  dated  September  17, 1999, 
a  request  was  made  on  behalf  of  the 
Footwear  Distributors  and  Retailers  of 
America  (FDRA)  that  Customs 
Headquarters  issue  a  policy 
memorandum  or  other  decision  to 
clarify  the  unisex  footwear  issue.  The 
letter  requested  that  Customs  (1)  set 
forth  criteria  for  determining  whether 
footwear  claimed  to  be  "for  men,  youths 
and  boys"  is  "commonly  worn  by  both 
sexes"  and  therefore  should  be 
classified  as  footwear  "for  other 
persons"  and  (2)  ensure  the  uniform 
interpretation  and  application  of  those 
criteria  by  Customs  field  offices.  To  this 
end,  the  letter  requested  the  adoption  of 
a  imisex  footwear  policy  consisting  of 
five  specified  elements. 

In  light  of  the  request  on  behalf  of  the 
FDRA,  and  based  on  a  review  of  the 
various  criteria  Customs  has  applied  in 
this  area  as  reflected  in  prior  rulings  and 
other  written  decisions,  Customs 
believes  that  the  complexity  of  this 
matter  warrants  preliminary  public 
comment  procedures  to  assist  Customs 
in  developing,  for  further  public 
comment,  specific  proposals  for 
standards  to  be  applied  in  resolving 
issues  regarding  the  classification  of     ^ 
unisex  footwear.  To  assist  the  public  in 
preparing  comments  on  this  matter,  the 
specific  FDRA  proposals  and  the 
standards  Customs  currentiy  applies  in 
this  area  are  described  below. 


The  FDRA  Proposed  Criteria 

The  elements  of  the  unisex  footwear 
policy  proposed  by  the  FDRA  consisted 
of  the  following: 

1.  Footwear  in  sizes  for  men,  youths 
and  boys  should  not  be  considered 
"commonly  worn  by  both  sexes,"  that 
is,  "unisex,"  if  that  particular  type  of 
footwear  (for  example,  tennis  shoes)  is 
available  in  women's  styles; 

2.  Determinations  as  to  whether  a  type 
of  shoe  is  "commonly  worn  by  both 
sexes"  should  be  based  upon  use  by 
women  or  girls  of  at  least  25  percent,  a 
ratio  of  at  least  one  female  user  to  every 
four  male  users; 

3.  Footwear  for  males  should  be 
presumed  not  to  be  unisex  if  an 
importer  markets  a  "comparable" 
number  of  styles  for  both  sexes,  and  a 
ratio  of  five  to  one  (male  to  fepiale 
styles)  should  be  considered 
"comparable;" 

4.  In  determining  whether  women's 
styles  are  available,  the  inquiry  shoiUd 
focus  on  the  availability  of  women's 
styles  in  the  market  as  a  whole;  and 

5.  The  fact  that  a  shoe  is  not  marketed 
to  women  should  be  considered 
evidence  that  it  is  not  "commonly  worn 
by  both  sexes." 

The  Current  Customs  Standards 

In  determining  whether  footwear  is 
"commonly  worn  by  both  sexes," 
Customs  generally  considers  certain 
types  or  categories  of  footwear  to  be  at 
least  susceptible  to  imisex  treatment 
(that  is,  to  be  classifiable  as  footwear 
"for  other  persons"  despite  claims  that 
the  footwear  is  designed  and  intended 
solely  "for  men,  youths  and  boys"). 
These  types  of  footwear  include  hikers  ^ 
sandals,  work  boots,  cowboy  boots, 
combat  boots,  motorcycle  boots, 
"athleizure"  shoes,  boat  shoes,  and 
various  types  within  the  class  described 
as  athletic  footwear  (for  example,  tennis 
shoes,  training  shoes). 

Customs  generally  considers  that  a 
type  of  footwear  is  "commonly  worn  by 
both  sexes"  if  the  number  of  styles 
claimed  to  be  for  males  in  an  importer's 
line,  when  compared  to  the  number  of 
styles  in  the  line  for  females,  renders  it  ^ 
likely  that  females  will  piut;hase  and 
wear  at  least  5  percent  of  the  styles 
claimed  to  be  for  males  (in  other  words, 
one  female  user  for  every  twenty  male 
users).  Since  it  is  unlikely  that  a 
distributor  or  retailer  would  discourage 
the  sale  to  females  of  footwear  claimed 
to  be  for  males,  Customs  would  consider 
that  an  importer  of  basketball  shoes 
claimed  to  be  for  use  only  by  males, 
who  imports  no  basketball  shoes 
claimed  to  be  for  use  only  by  females, 
is  in  fact  an  importer  of  basketball  shoes 
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that  potentially  coiJd  be  "conunonly 
worn  by  both  sexes." 

Once  it  is  detennined  that  an 
imported  line  of  footwear  potentially 
susceptible  to  unisex  treatment  is  in  fact 
"commonly  worn  by  both  sexes," 
Customs  applies  unisex  treatment  to 
that  footwear  line  only  in  sizes  up  to 
and  including  American  men's  size  8. 
This  size-limited  treatment  isolates  from 
the  full  range  of  imported  sizes  those 
footwear  sizes  that  are  most  "commonly 
worn  by  both  sexes." 

Even  if  a  shoe  in  an  imported  line 
claimed  to  be  for  males  is  of  a  type  of 
footwear  commonly  worn  by  both  sexes 
(for  example,  a  hiker,  sandal,  work  boot, 
tennis  shoe).  Customs  does  not  accord 
unisex  treatment  to  the  imported  line  if 
a  "comparable  line"  of  styles  is 
available  to  females.  The  styles  of  the 
"comparable  line,"  however,  should  be 
substantially  similar  to  the  styles  for 
males  in  general  appearance,  value, 
marketing,  activity  for  which  designed, 
and  component  material  (including 
percentage)  breakdowns. 

With  regard  to  a  ratio  of  male  styles 
to  female  styles  at  which  a  "comparable 
line"  may  hie  found  to  exist,  in 
Headquarters  Ruling  Letter  (HQ) 
955960,  issued  August  19, 1994, 
Customs  stated  that  "*  *  *  a  good  case 

*  •  *  exists  [for  that  finding]  in  the 
situation  where  an  equal  nimiber  of 
styles  of  a  particular  type  of  footwear 

*  *  *  for  men  and  women  is  available." 
In  other  words,  a  one  to  one  ratio  clearly 
establishes  a  "good  case"  by  which  an 
importer  may  avoid  imisex  treatment  of 
footwear  claimed  to  be  for  males. 

For  purposes  of  establishing  the 
existence  of  a  "comparable  line"  for 
females.  Customs  confines  its 
determination  to  the  imported  footwear 
at  issue.  Customs  may  take  notice  of 
additional  styles  made  available  by  the 
importer  that  are  not  included  in  a 
particular  entry.  Customs  does  not, 
however,  consider  the  availability  of 
comparable  styles  for  females  in  the 
U.S.  market  as  a  whole  in  determining 
what  constitutes  an  importer's 
"comparable  line." 

Finally,  Customs  does  not  consider 
the  fact  that  a  certain  shoe  is  not 
marketed  to  women  to  be  evidence  that 
the  shoe  is  not  "commonly  worn  by 
both  sexes."  Customs  has  no  control 
over  decisions  regarding  the  marketing 
of  imported  footwear,  and  it  is  further 
noted  that  sales  to  females  of  footwear 
claimed  to  be  for  males,  without  the 
expense  of  marketing,  would  certainly 
appear  to  be  profitable  and  therefore 
probably  do  occur. 


Submission  of  Comments 

Customs  is  interested  in  receiving 
preliminary  comments  from  the  public 
on  all  aspects  of  the  unisex  footwear 
issue  for  the  purpose  of  assisting 
Customs  in  the  preparation  of  specific 
proposals  for  further  public  comment, 
with  a  view  to  promulgating,  if  feasible, 
a  final  interpretive  rule  setting  forth 
standards  for  the  tariff  classification  of 
unisex  footwear.  Comments  are 
specifically  invited  on,  but  need  not  be 
limited  to,  the  following  matters: 

1.  Whether  specific,  mandatory 
criteria,  as  opposed  to  general 
guidelines,  should  be  used  by  Customs 
in  resolving  unisex  footwear 
classification  issues; 

2.  The  acceptability  of  the  five  FDRA 
proposals  both  individually  and  as  a 
group; 

3.  The  extent  to  which  any  of  the 
positions  of  Customs  described  above 
should  be  retained,  revised  or 
discarded; 

4.  Whether  any  general  standards  or 
specific  criteria  other  than  those  already 
mentioned  in  this  document  should  be 
adopted; 

5.  Whether  the  terms  "category," 
"type,"  "style,"  and  "line"  (or 
"imported  line")  should  be  specifically 
defined  with  reference  to  footwear  for 
purposes  of  their  use  in  developing 
unisex  footwear  classification  standards; 
and 

6.  Whether  application  of  unisex 
footwear  classification  standards  should 
be  limited  to  the  subheadings  imder 
heading  6403,  HTSUS,  mentioned  above 
or  should  also  apply  for  purposes  of 
classification  under  other  HTSUS 
headings  (for  example,  under  heading 
6402,  for  purposes  of  distinguishing  at 
the  statistical  subheading  level  between 
footwear  "for  men"  and  footwear  "for 
women"  and  "other"  footwear. 

Consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floor,  Washington,  DC. 

Dated:  April  9,  2002. 
John  Durant, 

Director,  Commercial  Rulings  Division. 
[FR  Doc.  02-8987  Filed  4-12-02;  8:45  am) 
BILUNG  COOE  4820-02-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0519] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  locality  pay  rates 
for  nurses  at  VA  facilities. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  June  14,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
W.  Bickoff  (193B1),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  or  e-mail: 
ann.bickoff@hq.med.va.gov.  Please  refer 
to  "OMB  Control  No.  2900-NEW"  in 
any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Aim 
W.  Bickoff  at  (202)  273-8310  or  FAX 
(202) 273-9381. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


Federal  Register / Vol.  67.  No.  72 /Monday,  April  15,  2002 /Notices 


18305 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Locality  Fay  System  for  Nurses 
and  Other  Health  Care  Persoimel,  VA 
Form  10-0132. 

OMB  Control  Number:  2900-0519. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  10-0132  is  used  to 
collect  data  to  determine  locality  pay 
rates  for  registered  nurses  and  niu-se 
anesthetists  at  VA  facilities.  Rates  of  pay 
are  established  by  VA  medical  facility 
Directors  based  on  rates  of 
compensation  for  corresponding 
positions  in  the  local  labor  market.  The 
law  requires  that  where  available,  data 
from  the  Bureau  of  Labor  Statistics  or 
other  third  party  industry  surveys  will 
be  used  in  determining  the  beginning 
rates  of  compensation.  Without  this 
information,  VA  caimot  provide  for  a 
locality  pay  system  to  maintain 
competitive  pay  rates  for  the 
recruitment  and  retention  of  affected 
health  care  personnel. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  1,519 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes.  ^ 

Frequency  of  Response:  Annually. 

Estimated  Number  of  Respondents: 
2,025. 

Dated:  March  28,  2002. 
By  direction  of  the  Secretary. 
Barbara  H.  Epps, 
Management  Analyst,  Information 
Management  Service. 
[FR  Doc.  02-8979  Filed  4-12-02;  8:45  am] 

BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0086] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
"  information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 


concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  a  applicant's 
eligibility  for  loan  guaranty  benefits, 
and  the  amoimt  of  entitlement  available. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  June  14,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0086"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  conmient  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acciu-acy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology.  ^ 

Title:  Request  for  a  Certificate  of 
Eligibility  for  VA  Home  Loan  Benefits. 
VA  Form  26-1880. 

OMB  Control  Number:  2900-0086. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  26-1880  is  used 
by  an  applicant  to  establish  eligibility 
for  loan  guaranty  benefits,  request 
restoration  of  entitlement  previously 
used,  or  request  a  duplicate  Certificate 
of  Eligibility  due  to  the  original  being 
lost  or  stolen. 

Affected  Public:  Individuals  or 
households. 


Estimated  Annual  Burden:  110,625 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Number  of  Respondents: 
442,500. 

Dated:  March  28,  2002. 

By  direction  of  the  Secretary. 
Barbara  H.  Epps. 
Management  Analyst,  Information 
Management  Service. 
IFR  Doc.  02-8980  Filed  4-12-^2;  8:45  am] 
BILLMG  COOE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0049] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  annoimcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
necessary  to  determine  entitlement  to 
compensation  and  pension  benefits  for 
a  child  between  the  ages  of  18  and  23 
attending  school. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  Jxme  14,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0075"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501—3520),  Federal  agencies 
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must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  infonnation,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
infonnation  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title 

a.  Request  for  Approval  of  School 
Attendance,  VA  Form  21-674  and  21- 
674c. 

b.  School  Attendance  Report,  VA 
Form  21-674b. 

OMB  Control  Number:  2900-0049. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  VA  Form  21-674  and  21- 
674c  are  used  to  collect  the  necessary 
information  to  determine  entitlement  to 
compensation  and  pension  beneHts  for 
a  child  between  the  ages  of  18  and  23 
attending  school.  VA  Form  21-674b  is 
used  to  confirm  the  school  attendance  of 
a  child  for  whom  VA  compensation  or 
pension  benefits  are  being  received. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  14,792 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
177,500. 

Dated:  March  28,  2002. 

By  direction  of  the  Secretary. 

Barbara  H.  Epps, 

Management  Analyst.  Infonnation 
Management  Service. 
IFR  Doc.  02-8981  Filed  4-12-02;  8:45  am) 
BUJNQ  COM  •320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0545] 

Proposed  Infonnation  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  report  expenses  incident  to  a 
monetary  recovery  for  injury  or  death, 
which  may  be  excluded  from  countable 
income. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  June  14,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0545"  in  any 
conespondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501 — 3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  infonnation  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Report  of  Medical,  Legal,  and 
Other  Expenses  Incident  to  Recovery  for 
Injury  or  Death,  VA  Form  21-a416b. 

OMB  Control  Number:  2900-0545. 

Type  of  Review:  Extension  of  a 
ciuxently  approved  collection. 

Abstract:  VA  Form  2 1-84 16b  is  used 
to  report  expenses  incident  to  a 
monetary  recovery  for  injury  or  death  by 
a  beneficiary  of  one  of  VA's  income- 
based  benefit  programs.  The  information 
collected  is  used  to  determine  the 
correct  rate  of  VA  benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  7,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
10,000. 

Dated:  April  4,  2002. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  02-8985  Filed  4-12-02;  8:45  am) 

BILLING  COOE  a320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-NEW] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA).  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
new  collection,  and  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  for 
information  needed  in  reviewing 
credentials  of  a  licensed  independent 
provider  to  deliver  health  care  to  VA 
beneficiaries. 
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DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  June  14,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  infonnation  to  Ann 
W.  Bickoff  (193B1),  Department  of 
Veterans  Affairs,  810  Vermonf  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
ann.bickoff&hq.med.va.gov.  Please  refer 
to  "OMB  Control  No.  2900-NEW"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
W.  Bickoff  at  (202)  273-8310  or  FAX 
(202) 273-9381. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  infonnation,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
infonnation  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  biu-den  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  bvuden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titles 

a.  Credentials  Transfer  Brief,  VA  Form 
10-0376a. 

b.  Credentials  Supplemental 
Questions,  VA  Form  10-0376b. 

OMB  Control  Number:  2900-NEW. 

Type  of  Review:  New  collection. 

Abstract:  Currentiy  VHA  requires  that 
credentialing  occur  prior  to  extension  of 
initial  employment  offers  to  health  care 
providers.  The  credentialing  occurs 
upon  employment,  transfer,  or  at  the 
time  of4nitiating  practice  at  a  new  site. 
Although  credentialing  may  have  been 
completed  by  one  VHA  facility,  policy 
requires  that  the  credentialing  process 
be  repeated  by  the  receiving  facility.  VA 
Form  10-0376a  improves  the 
efficiencies  of  this  process  by 
facilitating  the  sharing  of  already 
verified  health  care  provider's 
credential  data  between  facilities  and 
decreases  the  potential  for  duplication 
of  efforts. 


Affected  Public:  Not-for-profit 
Institutions;  Business  or  other;  and 
State,  Local  or  Tribal  governments. 

Estimated  Annual  Burden:  6,750 

hours. 

a.  Credentials  Transfer  Brief,  VA  Form 
10-0376a-500  hours. 

b.  Credentials  Supplemental 
Questions.  VA  Form  10-0376b-6,250 
hours. 

Estimated  Average  Burden  Per 
Respondent:  11  minutes. 

a.  Credentials  Transfer  Brief,  VA  Form 
10-0376a-60  minutes. 

b.  Credentials  Supplemental 
Questions,  VA  Form  10-0376b-15 
minutes. 

Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents: 

25,500. 

a.  Credentials  Transfer  Brief,  VA  Form 
10-0376a-500. 

b.  Credentials  Supplemental 
Questions.  VA  Form  10-0376b-25,000. 

Dated:  March  14,  2002. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  02-9006  Filed  4-12-02;  8:45  am] 

HLUNG  COOE  832(MI1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-01 1 6] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administi-ation  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  May  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Information 
Management  Service  (045A4), 
Department  of  Veterans  Affairs,  8l0 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-8030,  FAX  (202)  273- 
5981  or  e-mail: 

denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0116." 


Send  comments  and 
recommendations  concerning  ^ny 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  ControU^o.  2900- 
0116"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

T/tie:  Notice  to  Department  of 
Veterans  Affairs  of  Veteran  or 
Beneficiary  Incarcerated  in  Penal 
Institution,  VA  Form  21-4193. 

OMB  Control  Number:  2900-0116. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Abstract:  VA  Form  21-4193  is  used 
by  penal  institutions  to  furnish  , 

information  about  incarcerated  VA 
beneficiaries.  The  infonnation  is  used  to 
determine  reduction  or  termination  of  a 
beneficiary's  VA  compensation  or 
pension  rate'when  the  beneficiary  is 
incarcerated  in  a  penal  institution  in 
excess  of  60  days  after  conviction. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  number.  The  Federd  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
January  15,  2002,  at  page  2014. 

Affected  Public:  Individuals  or 
households,  and  State,  Local  or  Tribal 
Government. 

Estimated  Aimual  Burden:  416  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
1,664. 

Dated:  March  28,  2002. 

By  direction  of  the  Secretary. 

Barbara  H.  Epps, 

Management  Analyst,  Information 

Management  Service. 

[FR  Doc.  02-8982  Filed  4-12-02;  8:45  am] 

BILUNG  CODE  S320-01-P 


DEPARTMENT  OF  VETERANS 

AFFAIRS 

[OMB  Control  No.  2900-0047]  ^ 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
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announces  that  the.  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  May  1 5 .  2002 . 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Information 
Management  Service  (045A4), 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-8030.  FAX  (202)  273- 
5981  or  e-mail: 

denise.mclamb@inail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0047." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  290O- 
0047"  in  any  correspondence. 
SUPPLEVENTARY  INFORMATION: 

Title:  Financial  Statement.  VA  Form 
26-6807. 

OMB  Control  Number:  2900-0047. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  26-6807  is  used  to 
determine  an  applicant's  or  obligor's 
creditworthiness.  The  major  use  of  the 
form  occurs  in  release  of  liability  and 
substitution  of  entitlement  cases.  VA 
may  release  original  veteran  obligors 
from  personal  liability  arising  from  the 
original  guaranty  of  their  home  loans,  or 
the  making  of  a  direct  loan,  provided 
purchaser/assimiers  meet  the  necessary 
requirements,  among  which  is 
qualifying  from  a  credit  standpoint. 

The  form  also  can  be  used  to 
determine  a  borrower's  financial 
condition  in  connection  with  efforts  to 
reinstate  a  seriously  defaulted 
guaranteed,  insured,  or  portfolio  loan.  It 
is  also  used  to  determine  the  eligibility 
of  homeowners  for  aid  under  the 
Homeowners  Assistance  Program, 
which  provides  assistance  by  reducing 
losses  incident  to  the  disposal  of  homes 
when  military  installations  at  which  the 
homeowners  were  employed  or  serving 
are  ordered  closed  in  whole  or  in  part. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 


of  information  was  published  on 
January  18,  2002,  at  pages  2731-2732. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  30,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Total 
Respondents:  40,000. 

Dated:  March  28,  2002. 

By  direction  of  the  Secretary. 

Mary  Granito, 

Management  Analyst,  Information 

Management  Service. 

[FR  Doc.  02-8983  Filed  4-12-02;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0052] 

Agency  Information  Collection 
Acth^ities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits     , 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instnunent. 
DATES:  Comments  must  be  submitted  on 
or  before  May  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  McLamb,  Information 
Management  Service  (045 A4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  (202)  273-8030,  FAX  (202)  273- 
5981  or  e-mail: 

denise. mclamb@mail.  va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0052." 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0052"  in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 


Title:  Report  of  Medical  Examination 
for  Disability  Evaluation,  VA  Form  21- 
2545. 

OMB  Control  Number  2900-0052. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstmct:  VA  Form  21-2545  is  used  to 
gather  the  necessary  information  from  a 
claimemt  where  the  reasonable 
probability  of  a  valid  claim  is  indicated 
in  any  claim  for  disability  compensation 
or  pension,  whether  as  an  original 
xlaim,  a  reopened  claim  or  a  claim  for 
increase,  including  claims  for  benefits 
set  forth  under  38  CFR  3.351(d)  and  (e) 
and  for  benefits  based  on  the  need  of  a 
veteran,  surviving  spouse,  or  parent  for 
regular  aid  and  attendance  and  for 
benefits  based  on  a  child's  incapacity  of 
self-support. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federid  Register 
Notice  with  a  60-day  comment  period 
soliciting  coiiunents  on  this  collection 
of  information  was  published  on 
January  28,  2002,  at  pages  3934  and 
3935. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  45,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
180,000. 

Dated:  March  28.  2002. 

By  direction  of  the  Secretary. 
Mary  Granito, 

Management  Analyst,  Information 
Management  Service. 
[FR  Doc.  02-8984  Filed  4-12-02;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Enhanced-Use  Lease  Development  of 
Property  at  the  Department  of  Veterans 
Affairs  Somerville  Asset  Management 
Service  Facility,  Hillsborough,  NJ 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  intent  to  designate. 

SUMMARY:  The  Secretary  of  the 
Department  of  Veterans  Affairs  (VA) 
intends  to  designate  the  VA  Somerville 
Asset  Management  Service  facility, 
Hillsborough,  NJ,  for  an  enhanced-use 
lease  development.  The  Department 
intends  to  enter  into  a  long-term  lease 
of  real  property  with  a  competitively 
selected  lessee/developer  who  will 
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finance,  design,  develop,  maintain,  and 
manage  the  project,  all  at  no  cost  to  VA. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Bradley,  Office  of  Asset  Enterprise 
Management  (004B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
9489. 

SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
Sec  8161  et  seq.,  specifically  provides 


that  the  Secretary  may  enter  into  an 
enhanced-use  lease  if  he  determines  that 
at  least  part  of  the  property  under  the 
lease  will  be  used  to  provide 
appropriate  space  for  an  activity 
contributing  to  the  mission  of  the 
Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property 


or  result  in  improved  services  to 
veterans.  This  project  meets  these 
requirements. 

Approved:  April  5,  2002. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

[FR  Doc.  02-8986  Filed  4-12-02;  8:45  dm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
FamiliM 

[Program  Announcement  No.  OCS-2002- 
08] 

Request  for  Applications  Under  the 
Office  of  Community  Services  Fiscal 
Year  2002  Assets  for  Independence 
Demonstration  Program  (IDA  Program) 

agency:  Office  of  Community  Services 
(OCS),  Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  competitive 
applications  under  the  Office  of 
GDmmimity  Services'  Assets  for 
Independence  Demonstration  Program. 

summary:  The  Administration  for 
Children  and  Families  (ACF).  Office  of 
Community  Services  (OCS),  invites 
eligible  entities  to  submit  competitive 
applications  for  new  grants  to  establish, 
implement,  and  participate  in  the 
evaluation  of  demonstration  projects 
that  will  offer  Individual  Development 
Accounts  (IDAs)  to  lower  income 
individuals  and  families.  Applications 
will  be  screened  and  competitively 
reviewed  as  indicated  in  this  Program 
Annoimcement.  Awards  will  be 
contingent  on  the  outcome  of  the 
competition  and  the  availability  of 
funds. 

DATES:  To  be  considered  for  funding, 
applications  must  be  received  on  or 
before  June  14,  2002.  Mail  service  in  the 
Washington,  DC  area  was  disrupted  a 
few  months  ago  and  for  several  weeks, 
all  mail  deliveries  to  the  Administration 
for  Children  and  Families  stopped. 
Regular  deliveries  have  resumed,  but 
delays  continue  due  to  the  irradiation 
process.  It  may  be  some  time  before  the 
situation  corrects  itself.  Consequently,  it 
is  strongly  recommended  that 
applicants  avail  themselves  of 
overnight/express  delivery  such  as 
Federail  Express  or  United  Parcel 
Service  to  submit  their  applications. 
Applications  received  after  the  due  date 
will  not  be  accepted  for  consideration  in 
the  first  roimd  of  proposal  reviews.  If 
there  is  an  insufficient  number  of 
acceptable  applications  in  the  first 
round  of  proposal  reviews  for  OCS  to 
fully  expend  available  funds,  a  second 
round  of  applications  will  be  accepted 
and  reviewed,  subject  to  the  availability 
of  funds,  if  received  on  or  before  August 
5,  2002.  Should  this  be  the  case.  ACF 
will  pubUsh  a  timely  notice  to  that 
effect  in  the  Federal  Register.  See  Part 


fV  of  this  announcement  for  more 
information  on  submitting  applications. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheldon  Shalit  (202)  401-4807. 
sshalit@acf.dhbs.gov,  or  Richard  Saul 
(202)  401-9341,  rsaul@acf.dhhs.gov, 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Office  of  Community 
Services.  370  L'Enfant  Promenade,  SW, 
Washington,  DC  20447. 

In  addition,  this  Announcement  is 
accessible  on  the  OCS  Website  for 
reading  or  downloading  at:  http:// 
www.  acf.  dhhs.gov/prognuns/ocs/ — click 
on  "Funding  Opportunities." 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this 
program  is  93.602.  The  title  is  Assets  for 
Independence  Demonstration  Program 
(IDA  Program). 

SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of 
seven  parts  plus  Attachments: 

Part  I:  Program  Overview  and  Background 
Information 

Program  overview,  legislative  authority, 
program  purpose,  project  goals,  program 
evaluation,  and  definition  of  terms. 

Part  11:  Program  Objectives,  and 
Requirements 

Program  area,  eligible  applicants,  project 
and  budget  periods,  funds  availability  and 
grant  amounts,  project  eligibility  and 
requirements,  cash  non-Federal  share  funds 
requirements,  preferences,  multiple 
applications,  treatment  of  program  income, 
and  agreements  with  partnering  financial 
institutions. 

Part  III:  The  Project  Description,  Program 
Proposal  Elements  and  Review  Criteria 

Purpose,  project  summary/abstract;  ■ 
objectives  and  need  for  assistance,  results  or 
benefits  expected,  approach,  organizational 
proHles.  budget  and  budget  justification,  non- 
Federal  resources,  and  evaluation  criteria. 

Part  IV:  Application  Procedures 

Aoplication  development/availability  of 
forms,  application  submission, 
intergovernmental  review,  initial  OCS 
screening,  consideration  of  applications,  and 
funding  reconsideration. 

Part  V:  Instructions  for  Completing 
Application  Forms  SF424.  SF424A.  SF424B 

Part  VI:  Contents  of  Application  and  Receipt 
Process 

Content  and  order  of  program  application, 
acknowledgment  of  receipt. 

Part  VII:  Post  Award  Information  and 
Reporting  Requirements 

Notification  of  grant  award,  attendance  at 
technical  assistance  and  evaluation 
workshops/conferences,  reporting 
requirements,  audit  requirements, 
prohibitions  and  requirements  with  regard  to 
lobbying,  applicable  Federal  regulations. 


Attachments 

Application  forms  and  required 
attachments. 

Paperwork  Reduction  Act  of  1995 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed  and  reviewing  the 
collection  information. 

The  project  description  is  approved 
under  OMB  control  number  0970-0139 
which  expires  12/31/20C3. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber. 

Part  I.  Program  Overview  and 
Background  Information 

A.  Progmm  Overview 

This  is  a  program  established  by  the 
Assets  for  Independence  Act  (AFI  Act) 
that  is  seeking  to  find  out  if,  and  how. 
Individual  Development  Accounts  can 
best  be  used  as  a  tool  to  help  lower 
income  working  families  accumulate 
assets;  and  to  what  extent  such 
accumulation  of  assets  will  help 
stabilize  and  improve  families  and  the 
community  in  which  the  families  live. 

Eligible  Applicants  ^ 

The  Assets  for  Independence 
Demonstration  Program  offers  five-year 
Federal  grants  to  the  following  eligible 
applicants: 

(1)  One  or  more  not-for-profit 
501(c)(3)  tax-exempt  organizations; 

(2)  A  State,  local  or  Tribal  government 
agency  applying  jointly  with  a  501(c)(3) 
tax  exempt  organization; 

(3)  A  Community  Development 
Financial  Institution  (CDFI)  or  a  Low 
Income  Credit  Union  (so  designated  by 
the  National  Credit  Union 
Administration),  that  has  a  collaborative 
relationship  with  a  local  community- 
based  organization  whose  activities  are 
designed  to  address  poverty  in  the 
community. 

501(c)(3)  Faith-Based  organizations  are 
eligible  to  apply  for  these  grants. 

Non-Federal  Share  Required 

Applicants  must  include  as  part  of 
their  appUcation  submission  a 
commitment  for  an  amount  in  cash  non- 
Federal  share  equal  to  the  amount  of  the 
Federal  grant  requested,  contingent  only 
on  the  award  of  the  grant.  As  explained 
in  Part  11  Section  H  of  this 
Announcement,  to  be  considered  for 
funding  an  Application  must  include  a 
copy  of  an  executed  "Non-Federal  Share 
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Agreement"  as  described  in  that  section, 
including  a  schedule  of  payments  and 
other  relevant  information.  If  the 
applicant  is  itself  committing  any  of  the 
non-Federal  share,  then  it  must  include 
a  "Statement  of  Commitment"  signed  by 
the  official  signing  the  application  and 
countersigned  by  the  applicant's  Board 
Cheiirperson  or  Treasurer.  The  Non- 
Federal  Share  Agreement  and/or  the 
Statement  of  Commitment  must  commit 
to  payment  of  the  full  amount  at  the 
outset  of  the  project,  or  must  provide 
that  the  schedule  of  deposits  will  be 
coordinated  with  the  opening  of  all 
accounts  so  as  to  assure  that  accounts 
will  only  be  opened  when  there  are 
sufficient  fimds  on  hand  and  in  the 
bank  to  meet  the  total  amount  of 
matching  contributions  pledged  to  those 
accounts  diuing  their  lifetime  and  until 
they  reach  maturity. 

Program  Requirements  as  Set  Out  in 
This  Program  Announcement  and  the 
AFI  Act 

The  Federal  grant  and  the  non-Federal 
cash  are  together  deposited  by  the 
grantee  in  a  Reserve  Fund  in  an  insured 
Financial  Institution,  normally  a  bank  or 
a  credit  union.  Once  the  non-Federal 
share  funds  are  deposited  in  the  Reserve 
Fund,  the  grantee  may  draw  down  an 
equal  amoimt  of  its  grant  funds  for 
deposit  in  the  Fund.  (If  the  entire 
amoimt  of  required  non-Federal  share  is 
deposited  in  the  Fund  at  the  outset  of 
the  project,  the  grantee  may  draw  down 
the  entire  grant  at  that  time.)  Over  the 
ensuing  five  years  15%  of  the  money  in 
that  Reserve  Fund  may  be  used  by  the 
grantee  for  project  adininistration, 
participant  support  (which  must 
include  Financial  Literacy/Budget 
Management  Education)  and  collection 
of  data  for  the  government's  evaluation 
of  the  program.  At  least  85%  of  the 
money  in  the  Reserve  Fund  must  be 
used  to  match  the  investment  of  savings 
from  earned  income  in  IDA's  by  project 
participants,  which  must  be  done  no 
less  often  than  every  three  months. 
Under  the  AFI  Act  the  matched  savings 
in  the  IDA  may  be  used  for  acquisition 
of  three  assets: 

•  The  purchase  or  building  of  a  first 
borne. 

•  The  capitalization  of  a  business,  or 

•  The  dosts  of  post-secondary 
education. 

I  Until  funds  are  allocated  to  an  IDA  as 
matching  contributions,  interest  they 
earn  in  the  Reserve  Fund  is  considered 
program  income  and  may  be  used  by  the 
grantee  for  project  administration  and 
support  services.  Once  funds  are 
allocated  to  an  IDA  account,  interest  on 
those  funds  goes  to  that  account. 


Participant  Eligibility 

Households  eligible  to  participate  in 
the  project  are  those  eligible  for  TANF 
or  the  Earned  Income  Tax  Credit  (EITC), 
or  whose  income  over  the  previous  year 
was  less  than  200%  of  the  poverty  line 
as  provided  in  Section  408(a)(1)  of  the 
AFI  Act.  (The  most  recent  EITC  income 
guidelines  set  eligibility  at  $27,413  for 
a  household  with  one  child,  and 
$31,152  for  a  household  with  more  than 
one  child.  At  200%  of  the  most  current 
Poverty  line,  eligibility  limits  are 
$35,206  for  a  family  of  four,  and  $41,638 
for  a  family  of  five.  The  latest  poverty 
line  figvues  can  be  found  in  Attachment 
L  to  this  Announcement.)  To  be  eligible, 
households  must  also  be  below  the  net 
worth  limit  of  $10,000  excluding 
primary  residence  and  one  motor 
vehicle. 

Project  Design 

An  organization  applying  for  a  grant 
under  this  program  should  first  consider 
who  will  make  up  its  targeted  client 
population.  To  be  effective  as  a  tool,  the 
IDA  should  be  accompanied  by  a  range 
of  supportive  services,  a  support 
network  through  which,  ideally,  the 
participant  is  already  working  to 
strengthen  his  or  her  family's  well- 
being.  So  if  the  applicant  organization  is 
already  working  with  a  group  of  clients, 
or  constituents,  these  are  the  best 
candidates  for  recruitment  into  the  IDA 
project.  They  already  know  and  trust  the 
organization,  and  they  have  the  support 
of  a  network'  in  place  that  will  help 
assure  success  in  following  through 
with  their  plans  and  achieving  their 
goals.  If  the  applicant  organization  is 
not  already  working  with  lower  income 
families  and  providing  the  supportive 
services  important  to  success,  then  it 
should  seek  to  establish  working 
partnerships  with  other  organizations 
that  can  provide  access  to  a  group  of 
prospective  IDA  participants  with 
whom  they  are  working  and  to  whom 
they  can  provide  the  needed  support. 
(As  noted  above,  this  is  a  requirement 
for  CDFI's  and  Credit  Unions  applying 
for  AFIA  grants.) 

When  participants  are  enrolled  in  the 
project  they  enter  into  a  Savings  Plan 
Agreement  with  the  grantee  as  described 
in  Part  II  Section  G.  (4)(g)  of  this 
Announcement.  This  agreement 
includes  several  things: 

(1)  It  sets  a  savings/investment 
schedule  of  a  certain  amount  to  be 
deposited  by  the  participant  in  the  IDA 
at  regular  intervals; 

(2)  It  sets  a  goal  of  a  total  amount  to 
be  invested  over  that  time; 

(3)  It  identifies  the  asset  to  be 
acquired;  and 


(4)  It  sets  the  match  rate  by  which  the 
participant's  investment  will  be 
matched  by  contributions  from  the 
Reserve  Fund,  which  may  be  anywhere 
from  one  dollar  to  eight  dollars  for  each 
dollar  the  participant  puts  into  the  IDA 
accovmt.  (Most  projects  use  a  match  rate 
of  one.  two,  or  three  to  one.) 

Under  the  AFIA.  the  maximum 
Federal  matching  contribution  to  one 
individual  is  $2000,  which  must  be 
deposited  with  an  equal  amount  of  non- 
Federal  dollars,  which  brings  the  total 
maximum  amount  of  matching 
contribution  from  the  Reserve  Fimd  to 
$4000.  The  law  also  sets  a  maximum 
Federal  matching  contribution  per 
household  of  $4000.  for  a  total  of  $8000 
from  the  Reserve  Fimd  (to  two  or  more 
accounts,  or  to  a  Joint  Account  owned 
by  Husband  and  Wife). 

Elements  of  a  Successful  Application 

In  putting  together  a  successful 
application  the  following  must  be 
provided  in  order  for  the  application  to 
be  considered  for  funding: 

•  A  firm,  written  commitment  of  the 
required  cash  non-Federal  share  in  an 
amoimt  equal  to  the  grant  being 
requested,  as  a  statement  signed  by 
officers  of  the  applicant,  or  as  part  of  a 
signed  Non-Federal  Share  Agreement  if 
the  commitment  is  made  by  a  third 
party;  (See  Part  II  Section  H.  of  this 
Announcement. ) 

•  Proof  of  501(c)(3)  tax-exempt  status 
of  the  applicant  (or  joint  applicant),  if 
other  than  a  CDFI  or  eligible  Credit 

Union; 

•  A  written,  signed  agreement  with 
the  partnering  insured  Qualified 
Financial  Institution  in  which  the 
Reserve  Fund  and  Individual 
Development  Accounts  are  to  be 
opened,  describing  how  the  accounts 
are  to  be  managed  and  the  role  of  the 
financial  institution  in  this  process.  If 
the  applicant  is  a  CDFI  or  an  eligible 
Credit  Union,  in  which  the  accounts 
will  be  maintained,  they  must  instead 
include  a  written,  signed  Statement  of 
Policy  covering  the  same  issues.  See 
Part  ni  (I),  Project  Element  11(c);     ' 

•  A  completed  Federal  Standard 
Form  424,  signed  by  an  authorized 
official  of  the  applicant; 

•  Completed  Forms  424A  and  424B 

and  a  Budget  Jtistification;  and 

•  A  Project  Narrative/Description  of 
not  more  than  30  pages  which  responds 
to  the  Project  Elements  and  Review 
Criteria  set  out  in  Part  III  Section  I, 
Evaluation  Criteria  1  through  7  of  this 
Program  Announcement. 

Finally,  where  an  applicant  is 
proposing  to  be  the  lead  agency  or 
organization  in  a  consortium  or 
collaborative  of  agencies  or 
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organizations  which  together  will  be 
carrying  out  the  project  to  be  hinded, 
the  application  must  include  signed 
agreements  between  the  collaborating 
organizations  describing  how  each  will 
participate  in  carrying  out  the  project. 

There  are  over  300  IDA  programs  of 
various  designs  operating  today  in 
different  communities  across  the 
country.  Most  are  quite  new  and  all  are 
in  the  process  of  learning  what  design 
features  work  best  with  a  variety  of 
circumstances  and  target  populations. 
Applicants  are  encouraged  to  contact 
these  programs  to  see  what  might  be 
learned  from  their  experiences:  what 
pitfalls  to  avoid,  what  successes  might 
be  emulated  or  adapted.  An  excellent 
source  of  information  and  discussion 
about  existing  IDA  progreuns  is  the 
website  operated  by  the  Corporation  for 
Enterprise  Development  (CthU),  and  its 
"IDA  Learning  Network"  and  related 
ListServe.  These  can  be  reached  at 
www.idanetwork.org.  In  addition, 
information  about  the  OCS 
Demonstration  Division  IDA  program  is 
foimd  at  www.acf.dhhs.gov/programs/ 
ocs/demo,  where  names  and  addresses 
for  all  of  the  currently  funded  APIA 
demonstration  projects  can  be  found. 
The  contractor's  website  at 
www.pwieast.com  has  the  same 
information.  Those  wishing  to  learn 
more  about  the  original  theory  of  the 
need  for  and  value  of  IDA's  should  read 
the  book  Assets  for  the  Poor  by  Michael 
Sherraden,  creator  of  the  IDA  concept. 

Potential  applicants  are  reminded, 
however,  that  OCS  IDA  projects  funded 
pursuant  to  the  API  Act  have  specific 
limitations  and  requirements  on 
program  content  and  use  of  funds  that 
may  not  be  found  in  other  IDA 
programs.  Therefore,  applicants  must 
become  familiar  with  the  OCS 
requirements  set  out  below  and  design 
their  projects  accordingly. 

B.  Legislative  Authority 

The  Assets  for  Independence 
Demonstration  Program  (EDA  Program) 
was  established  by  the  Assets  for 
Independence  Act  (API  Act),  under  Title 
IV  of  the  Community  Opportunities, 
Accoimtability,  and  Training  and 
Educational  Services  Act  of  1998  (Pub. 
L.  105-285,  42  U.S.C.  604  Note),  as 
amended. 

C.  Program  Purpose 

The  purpose  of  the  program  is,  in  the 
language  of  the  API  Act:  to  provide  for 
the  establishment  of  demonstration 
projects  designed  to  determine: 

(1)  The  social,  civic,  psychological, 
and  economic  effects  of  providing  to 
individuals  and  families  with  limited 
means  an  incentive  to  accumulate  assets 


by  saving  a  portion  of  their  earned 
income; 

(2)  The  extent  to  which  an  asset-based 
policy  that  promotes  saving  for 
postsecondary  education, 
homeownership,  and  microenterprise 
development  may  be  used  to  enable 
individuals  and  families  with  limited 
means  to  increase  their  economic  self- 
sufficiency;  and 

(3)  The  extent  to  which  an  asset-based 
policy  stabilizes  and  improves  families 
and  the  community  in  which  the 
families  live. 

D.  Project  Goals 

The  ultimate  goals  of  the  projects  to 
be  funded  under  the  Assets  for 
Independence  Demonstration  Program 
are: 

(1)  To  create,  through  project 
activities  and  interventions,  meaningful 
asset  actimiulation  opportunities  for 
households  eligible  for  Temporary 
Assistance  for  Needy  Families  (TANF) 
and  other  eligible  individuals  and 
working  families. 

(2)  To  evaluate  the  projects  to 
demonstrate  the  effectiveness  of  these 
activities  and  interventions  and  of  the 
project  designs  through  which  they 
were  implemented,  and  the  extent  to 
which  an  asset-based  program  can  lead 
to  economic  self-sufficiency  of  members 
of  the  communities  served  through  one 
or  more  qualified  expenses;  and 

(3)  Thus  to  make  it  possible  to 
determine  the  social,  civic, 
psychological,  and  economic  effects  of 
providing  to  individuals  and  families 
with  limited  means  an  incentive  to 
accumulate  assets  by  saving  a  portion  of 
their  earned  income,  and  the  extent  to 
which  an  asset-based  policy  stabilizes 
and  improves  families  and  the 
community  in  which  the  families  live. 

E.  Program  Evaluation 

Section  414  of  the  Assets  for 
Independence  Act  requires  that  the 
Secretary  enter  into  a  contract  with  an 
independent  research  organization  to 
evaluate  the  demonstration  projects 
conducted  imder  the  Act,  individually 
and  as  a  group,  including  evaluating  all 
qualified  entities  participating  in  and 
sources  providing  funds  for  the 
demonstration  projects  conducted  under 
the  AFI  Act.  To  support  this  evaluation, 
the  AFI  Act  also  provides  that  not  less 
than  2%  of  Federal  grant  funds  be  used 
by  grantees  to  provide  the  independent 
research  organization  with  such 
information  regarding  the 
demonstration  project  as  may  be 
required  for  the  evaluation.  The 
Secretary  has  contracted  with  Abt 
Associates,  Inc.,  in  Cambridge, 
Massachusetts,  to  carry  out  the  required 


evaluation.  OCS  and  ACF's  Office  of 
Planning,  Research  and  Evaluation 
(OPRE)  have  worked  together  with  the 
contractor  in  the  development  of  an 
evaluation  design  whose 
implementation  began  in  the  Spring  of 
2001. 

Section  414  also  lists  the  factors  to  be 
addressed  by  the  research  organization 
in  its  evaluation,  which  include: 

(1)  The  effect  of  incentives  and 
institutional  support  on  savings 
behavior; 

(2)  The  savings  rates  of  individuals 
based  on  demographic  characteristics 
and  income; 

(3)  The  economic,  civic,  psychological 
and  social  effects  of  asset  accumulation 
and  how  such  effects  vary  among 
different  populations  or  communities; 

(4)  The  effects  of  IDA's  on  savings 
rates,  home  ownership,  level  of  post 
secondary  education  attained,  and  self- 
employment,  and  how  such  effects  vary 
among  different  populations  or 
communities; 

(5)  The  potential  financial  returns  to 
the  Federal  Government  and  to  other 
public  and  private  sector  investors  in 
IDA'S  over  a  5  and  10  year  period; 

(6)  The  lessons  to  be  learned  from  the 
demonstration  projects  and  if  a 
permanent  program  of  IDA's  should  be 
established;  and 

(7)  Such  other  factors  as  the  Secretary 
may  prescribe. 

The  section  then  stipulates  that  in 
evaluating  any  demonstration  project 
under  the  AFI  Act,  the  research 
organization  shall,  before,  diiring  and 
after  the  project,  obtain  such 
quantitative  data  as  are  necessary  to 
evaluate  the  program  thoroughly.  To 
this  end  OCS  and  its  technical 
assistance  contractor,  PeopleWorks, 
Inc.,  have  worked  with  ACF's  Office  of 
Planning  Research  and  Evaluation 
(OPRE)  and  Abt  Associates  to  develop  a 
reporting  format  for  APIA  grantees,  and 
hope  to  make  available  to  all  grantees  an 
Asset  Development  Information  System 
to  facilitate  the  maintenance,  collection, 
verification  and  reporting  of  the  data.  In 
addition,  section  414  directs  the 
research  organization  to  develop  a 
qualitative  assessment,  derived  from 
sources  such  as  in-depth  interviews,  of 
how  asset  acciunulation  affects 
individuals  and  families. 

Section  414  of  the  AFI  Act,  as 
amended,  further  provides  that  of  the 
funds  appropriated  for  each  Fiscal  Year, 
beginning  with  FY  2001,  up  to  $500,000 
will  be  available  to  carry  out  the      ' 
evaluation. 

F.  Definition  of  Terms 

For  the  purposes  of  this 
Announcement: 
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(1)  AFI  Act  means  the  Assets  for 
Independence  Act  (Tide  IV  of  the 
Community  Opportunities, 
Accountability,  and  Training  and 
Educational  Services  Act  of  1998,  as 
amended)  which  authorizes  this 
program. 

(2)  Custodial  Account  means  an 
alternative  structure  to  a  Trust  for  the 
establishment  of  an  Individual 
Development  Account,  as  described  in 
PART  n.  0.(5). 

(3)  Eligible  Individual  means  an 
individual  who  meets  the  income  and 
net  worth  requirements  of  the  program 
as  set  forth  in  PART  II,  Section  G{3)(a) 
bdow. 

(4)  Emergency  Withdrawal  means  a 
withdrawal  of  only  those  funds,  or  a" 
portion  of  those  funds,  deposited  by  the 
eligible  individual  (Project  Participant) 
in  an  Individual  Development  Account 
of  such  individual.  Such  withdrawal 
must  be  approved  by  the  Project 
Grantee,  must  be  made  for  an  allowable 
purpose  as  defined  in  the  AFI  Act  and 
under  the  Project  Eligibility 
Requirements  set  forth  in  PART  n  of 
this  Announcement,  and  must  be  repaid 
by  the  individual  Project  Participant 
within  12  months  of  the  withdrawal. 
(See  Part  n.  Section  G.(7)(b)) 

(5)  Household  means  all  individuals 
who  share  use  of  a  dwelling  unit  as 
primary  quarters  for  living  and  eating 
separate  from  other  individuals. 

(6)  Individual  Development  Accoimt 
(IDA)  means  a  trust  or  a  custodial 
account  created  or  organized  in  the 
United  States  exclusively  for  the 
purpose  of  paying  the  qualified 
expenses  of  an  eligible  individual,  or 
enabling  the  eligible  individual  to  make 
an  emergency  withdrawal,  but  only  if 
the  written  governing  instrument 
creating  the  trust  or  custodial  account 
meets  tihe  requirements  of  the  AFI  Act 
and  of  the  Project  Eligibility  and 
Requirements  set  forth  in  this 
Announcement.  (See  Part  n.  Section  G. 
(4)  and  (5).) 

(7)  Net  Worth  of  a  Household  means 
the  aggregate  market  value  of  all  assets 
that  are  owned  in  whole  or  in  part  by 
any  member  of  the  household,  exclusive 
of  the  primary  dwelling  unit  and  one 
motor  vehicle  owned  by  a  member  of 
the  household,  minus  the  obligations  or 
debts  of  any  member  of  the  household. 

(8)  Project  Grantee  means  a  Qualified 
Entity  as  defined  in  paragraph  (11) 
below,  which  receives  a  grant  pursuant 
to  this  Announcement. 

(9)  Project  Participant  means  an 
Eligible  Individual  as  defined  in 
paragraph  (3)  above  who  is  selected  to 
participate  in  a  demonstration  project 
by  a  qualified  entity. 


(10)  Project  Year  means,  with  respect 
to  a  funded  demonstration  project,  any 
of  the  5  consecutive  12-month  periods 
beginning  on  the  date  the  project  is 
originally  awarded  a  grant  by  ACF. 

(11)  Qualified  Entity  means  an  entity 
eligible  to  apply  for  and  operate  an 
assets  for  independence  demonstration 
project  as  one  or  more  not-for-profit 
501(c)(3)  tax  exempt  organizations,  or  a 
State  or  local  government  agency  or  a 
tribal  govenmient  submitting  an 
application  jointly  with  such  a  not-for- 
profit  organization,  or  an  entity  that — 

(I)  Is- 

(a)  A  credit  union  designated  as  a 
low-income  credit  union  by  the 
National  Credit  Union  Adininistration 
(NCUA);  or 

(b)  An  organization  designated  as  a 
community  development  financial 
institution  (CDFI)  by  the  Secretary  of  the 
Treasury  (or  the  Community 
Development  Financial  Institutions 
Fund);  and 

(II)  Can  demonstrate  a  collaborative 
relationship  with  a  local  community- 
based  organization  whose  activities  are 
designed  to  address  poverty  in  the 
commimity  and  the  needs  of  commiuiity 
members  for  economic  independence 
and  stability. 

(12)  Qualified  Expenses  means  one  or 
more  of  the  expenses  for  which  payment 
may  be  made  from  an  individual 
development  accoimt  by  a  project 
grantee  on  behalf  of  the  eligible 
individual  in  whose  name  the  account 
is  held,  which  are  limited  to  expenses 
of  (A)  post-secondary  education,  (B)  first 
home  purchase,  (C)  business 
capitalization,  and/or  (D)  transfers  of 
IDA'S  to  family  members,  as  defined 
below: 

(A)  Post-Secondary  Educational 
Expenses  means  post-secondary 
educational  expenses  paid  from  an 
individual  development  accoimt 
directly  to  an  eligible  educational 
institution,  and  include: 

(i)  Tuition  and  Fees  required  for  the 
eiu-ollment  or  attendance  of  a  student  at 
an  eligible  educational  institution. 

(ii)  Fees,  Books,  Supplies,  and 
Equipment  required  for  courses  of 
instruction  at  an  eligible  educational 
institution,  including  a  computer  and 
necessary  software. 

(iii)  Eligible  Educational  Institution 
means  the  following: 

(I)  Institution  of  Higher  Education.— 
An  institution  described  in  Section  101 
or  102  of  the  Higher  Education  Act  of 
1965. 

(II)  Post-Secondary  Vocational 
Education  School. — An  area  vocational 
education  school  (as  defined  in 
subparagraph  (C)  or  (D)  of  section  521(4) 
of  the  Carl  D.  Perkins  Vocational  and 


Applied  Technology  Education  Act  (20 
U.S.C.  2471(4))  which  is  in  any  State  (as 
defined  in  section  521(33)  of  such  Act) 
as  such  sections  are  in  effect  on  the  date 
of  enactment  of  the  AFI  Act. 

(B)  First-Home  Purchase  means 
qualified  acquisition  costs  with  respect 
to  a  principsd  residence  for  a  quafified 
first-time  homebuyer,  if  paid  from  an 
individual  development  account 
directly  to  the  persons  to  whom  the 
amoimts  are  due.  Within  this  definition: 
(i)  Principal  Residence  means  a  main 
residence,  die  qualified  acquisition 
costs  of  which  do  not  exceed  120 
percent  of  the  average  purchase  price 
applicable  to  a  comparable  residence  in 
the  area. 

(ii)  Qualified  Acquis.ition  Costs  means 
the  cost  of  acquiring,  constructing,  or 
reconstructing  a  residence,  including 
usual  or  reasonable  settlement, 
financing,  or  other  closing  costs. 

(iii)  Qualified  First-Time  Homebuyer 
means  an  individual  participating  in  the 
project  involved  (and,  if  married,  the 
individual's  spouse)  who  has  had  no 
present  ownership  interest  in  a 
principal  residence  during  the  3-year 
period  ending  on  the  date  on  which  a 
binding  contract  is  entered  into  for 
purchase  of  the  principal  residence  to 
which  this  subparagraph  applies. 

(C)  Business  Capitalization  means 
amoimts  paid  from  an  individual 
development  account  directly  to  a 
business  capitalization  account  that  is 
established  in  a  Qualified  Financial 
Institution  and  is  restricted  to  use  solely 
for  qualified  business  capitalization 
expenses  of  the  eligible  individual  in 
whose  name  the  account  is  held.  Within 
this  definition: 

(i)  Quahfied  Business  Capitalization 
Expenses  means  qualified  expenditures 
for  the  capitalization  of  a  qu^fied 
business  pursuant  to  a  qualified  plan, 
when  so  certified  by  a  Qualified  Entity 
(Grantee)  as  meeting  the  requirements  of 
sub-paragraphs  (ii),  (iii),  and  (iv)  below. 

(ii)  Qualified  Expenditures  means 
expenditures  included  in  a  qualified 
plan,  including  but  not  limited  to 
capital,  plant,  equipment,  working 
capital,  and  inventory  expenses. 

(iii)  Qualified  Business  means  any 
business  that  does  not  contravene  any 
law  or  public  policy  (as  determined  by 
the  Secretary). 

(iv)  Qualified  Plan  means  a  business 
plan,  or  a  plan  to  use  a  business  asset 
purchased,  which — 

(I)  Is  approved  by  a  financial 
institution,  a  microenterprise 
development  organization,  or  a 
nonprofit  loan  fiind  having 
demonstrated  fiduciary  integrity: 
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(n)  Includes  a  description  of  services 
or  goods  to  be  sold,  a  marketing  plan, 
and  projected  financial  statements;  and 

(ni)  May  require  the  eligible 
individual  to  obtain  the  assistance  of  an 
experienced  entrepreneurial  advisor. 

(D)  Transfers  to  IDAs  of  Family 
Members — Amounts  paid  from  an 
individual  development  account 
directly  into  another  such  account 
established  for  the  benefit  of  an  eligible 
individual  who  is — 

(i)  The  individual's  spouse;  or 

(ii)  Any  dependent  of  the  individual 
with  respect  to  whom  the  individual  is 
allowed  a  deduction  under  section  151 
of  the  Internal  Revenue  Code  of  1986. 

(13)  Qualified  Financial  Institution 
means  a  Federally  insured  Financial 
Institution,  or  a  State  insured  Financial 
Institution  if  no  Federally  insured 
Financial  Institution  is  available. 

(14)  Qualified  Savings  of  the 
Individual  for  the  Period  means  the 
aggregate  of  the  amounts  contributed  by 
an  eligible  individual  from  earned 
income  to  the  individual  development 
accoimt  of  the  individual  diuing  the 
period. 

(15)  Secretary  means  the  Secretary  of 
Health  and  Human  Services,  acting 
through  the  Director  of  the  Office  of 
Community  Services. 

(16)  Tribal  Government  means  a  tribal 
organization,  as  defined  in  section  4  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (24  U.S.C. 
450b)  or  a  Native  Hawaiian 
organization,  as  defined  in  section  9212 
of  the  Native  Hawaiian  Education  Act 
(20  U.S.C.  7912). 

(17)  Trust  Agreement  means  the 
instrument  by  which  an  Individual 
Development  Account  is  established  as 
a  trust  in  the  partnering  Financial 
Institution  under  PART  II  Section  0.(4). 

(18)  Trustee  means  the  Qualified 
Financial  Institution  responsible  for 
management  of  an  Individual 
Development  Account  established  as  a 
trust  pursuant  to  a  Trust  Agreement. 

Pairt  n.  Program  Objectives  and 
Requirements 

The  Office  of  Community  Services 
(OCS)  invites  qualified  entities  to 
submit  competing  grant  applications  for 
new  demonstration  prdfects  that  will 
establish,  support,  manage,  and 
participate  in  the  evaluation  of 
Individual  Development  Accounts  for 
eligible  participants  among  lower 
income  individuals  and  working 
families. 

A.  Program  Area 

There  is  one  Program  Area  under  this 
program  for  Fiscal  Year  2002,  under 
which  OCS  will  accept  applications 


from  Qualified  Entities  as  described 
below  in  Section  B. 

(Continuation  of  grants  to  Pennsylvania 
and  Indiana,  funded  under  Priority  Area 
2.0  of  the  Fiscal  Year  1999  Assets  For 
Independence  Program  Announcement 
will  not  require  applications  in  response 
to  this  Program  Announcement;  but  will 
be  the  subject  of  direct  correspondence 
between  cics  and  the  grantees  as  noted 
in  Section  F  below.) 

B.  Eligible  Applicants 

(1)  In  General 

Eligible  applicants  for  the  Assets  for 
Independence  Demonstration  Prognun 
are  Qualified  Entities,  as  defined  above 
in  Part  I,  Section  F.(ll),  and  are  one  or 
more  not-for-profit  501(c)(3)  tax  exempt 
organizations,  or  a  State  or  local 
government  agency  or  a  tribal 
government  submitting  an  application 
jointly  with  such  a  not-for-profit 
organization,  or  an  entity  that — 

(I)  Is- 

(a)  A  credit  union  designated  as  a 
low-income  credit  union  by  the 
National  Credit  Union  Administration 
(NCUA);  or 

(b)  An  organization  designated  as  a 
community  development  financial 
institution  by  the  Secretary  of  the 
Treasury  (or  the  Community 
Development  Financial  Institutions 
Fund);  and 

(n)  Can  demonstrate  a  collaborative 
relationship  with  a  local  community- 
based  organization  whose  activities  are 
designed  to  address  poverty  in  the 
community  and  the  needs  of  community 
members  for  economic  independence 
and  stability. 

501(c)(3)  Tax  exempt  Faith-Based 
organizations  are  eligible  to  apply  for 
these  grants. 

Not-for-profit  Applicants,  including 
those  filing  jointly  with  government 
agencies  or  Tribal  Governments,  must 
provide  documentation  of  their  tax 
exempt  status  in  order  to  receive  grants 
under  this  Amiouncement.  The 
applicant  can  accomplish  this  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Iiitemal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  section 
501(c)(3)  of  the  IRS  code  or  by  providing 
a  copy  of  their  currently  valid  IRS  tax 
exemption  certificate.  Grants  will  not  be 
awarded  to  applicants  which  have  not 
supplied  evidence  of  currently  valid 
section  501(c)(3)  tax  exempt  status. 
Similarly,  eligible  credit  unions  and 
CDFI's  must  provide  written 
documentation  of  their  status  and 
evidence  of  their  collaborative 
relationship  with  an  appropriate  local 
community-based  organization. 


(2)  Applications  Submitted  Jointly  by 
State  or  Local  Government  Agencies  or 
Tribal  Governments  and  Tax  Exempt 
Non-Profit  Organizations 

Joint  applications  by  government 
agencies  and  non-profit  organizations 
must  clearly  identify  the  joint 
applicants;  and  the  SF  424  Application 
for  Federal  Assistance  must  be  signed 
by  one  of  the  joint  applicants.  The 
applicant  signing  the  SF  424  will  be 
responsible  for  proper  implementation 
of  the  grant  in  accordance  with  the 
approved  work  program  and  the  terms 
and  conditions  of  the  grant.  (It  may  be 
either  the  government  agency  applicant 
or  a  non-profit  applicant). 

In  either  case,  a  Reserve  Fund  must  be 
established  for  the  Project  either  by  the 
government  agency /tribal  government 
joint  applicant  or  by  the  non-profit  joint 
applicant,  and  maintained  and  managed 
as  agreed  by  the  Joint  Applicants  in  the 
Joint  Application  Agreement.  The 
Reserve  Fund  must  be  established  in 
accordance  with  Section  G,  Paragraphs 
(1)  and  (2),  below. 

Such  joint  applications  must  also 
include: 

(a)  Proof  of  tax  exempt  status  of  the 
non-profit  Joint  Applicant,  as  described 
in  Paragraph  (1),  above;  and 

(b)  A  Joint  Applicant  Agreement, 
signed  by  the  responsible  officials  of 
both  Joint  Applicants,  setting  forth  the 
responsibilities  of  each  Joint  Applicant 
for  implementation  of  the  proposed 
project,  including  establishment, 
management,  and  oversight  of  the 
Reserve  Fund,  and  the  carrying  out  of 
the  project  activities  and  interventions 
described  in  Element  II  of  the  proposal 
narrative.  (See  Part  III,  below.)  The  Joint 
Applicant  Agreement  should  be  the  first 
Appendix  to  the  Application,  and  the 
responsibilities  it  sets  out  should  be 
described  in  the  Project  Narrative  under 
Elements  I  and  II,  Section  I  Evaluation 
Criteria,  in  Part  III  of  this 
Announcement. 

Where  the  project  includes  a  group  or 
consortium  of  operating  partners,  the 
project  may  include  both  a  central  and 
local  Reserve  Funds  as  described  below 
in  Section  G  Paragraph  (1),  Reserve 
Fund,  Note. 

(3)  Applications  Submitted  by  a  Lead 
Agency  on  Behalf  of  a  Consortium  of 
Partnering  Organizations 

Where  the  Applicant  is  applying  as 
the  lead  agency  for  a  consortium  or 
group  of  partnering  organizations,  each 
of  these  organizations  and  their  relevant 
experience  must  be  briefly  described  in 
the  Application  narrative,  and 
background  materials  citing  their 
relevant  experience  and  staff 
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capabilities  should  be  included  in  the 

Appendix. 
In  such  cases: 

-The  Applicant/Lead  Agency  should 
document  its  capability  and 
experience  in  managing  such 
consortia; 

—The  roles  and  responsibilities  of  all 
participating  agencies  should  be 
clearly  set  forth  in  signed  Partnering 
Agreements  between  the  Applicant 
and  each  of  the  partnering  members; 

—Copies  of  the  Partnering  Agreements 
should  be  included  in  the  Appendix; 
and,  in  addition; 

—The  roles  and  responsibilities  of  each 
participating  agency  clearly  explained 
in  Part  III,  Element  I  and  Element 
11(b),  Project  Design,  and  reflected  in 
the  Work  Plan  under  Element  11(d). 
These  explanations  must  include  the 
plans  for  establishing  one  or  more 
Reserve  Fund(s),  and  how  and  where 
IDA  Accounts  and  Parallel  Match 
Accounts  will  be  maintained,  as 
reflected  in  the  Financial  Institution 
Agreement(s)/Statement  of  Policy 
under  Part  ni.  Element  n(c).  (See  also 
Section  G.  Paragraph  (1)  Reserve 
Fund,  and  Section  L,  Agreements 
with  Partnering  Financial 
Institutions/Statements  of  Policy 
below.) 

C.  Project  and  Budget  Periods 

This  aimouncement  is  inviting 
applications  for  project  and  budget 
periods  of  five  (5)  years.  Grant  actions, 
on  a  competitive  basis,  will  award  funds 
for  the  full  five  year  project  and  budget 
period.  As  noted  below  in  Section  E., 
subject  to  the  availability  of  funds, 
grantees  may  be  offered  the  opportunity 
to  submit  applications  for  additional 
funding  in  later  years  during  the  five- 
year  project. 

Note:  Applicants  should  be  aware  that  OCS 
funds  awarded  pursuant  to  this 
Announcement  will  be  from  FY  2002  funds 
and  may  not  be  expended  after  the  end  of  the 
five-year  Project/Budget  Period  to  support 
administration  of  the  project  or  matching 
ontributions  to  Individual  Development 
ccounts  which  may  be  open  at  that  time, 
nsequently,  Applicants  should  consider 
efully  the  length  of  time  participants  will 
leed  to  achieve  their  savings/investment 
[oals  and  at  what  point  in  the  project  they 
ay  wish  to  discontinue  the  opening  of  new 
accounts.  Applicants  must  provide  assurance 
that  in  every  case  provision  will  be  made  for 
payment  of  all  promised  matching 
contributions  to  IDA  accounts  opened  by 
project  participants  in  the  course  of  the 
demonstration  project.  In  order  to  assure 
such  payment,  no  accounts  may  be  opened 
unless  there  are  at  the  time  accounts  are 
opened  sufficient  funds  in  the  Reserve  Fund 
needed  to  make  the  total  amount  of  matching 
contributions  pledged  to  those  accoimts 
during  their  lifetime  until  they  reach 


maturity.  This  means  that,  as  noted  below. 
non-Federal  share  funds,  if  not  deposited  in 
full  at  the  beginning  of  the  project,  must  be 
deposited  on  a  schedule  consistent  with  the 
planned  schedule  of  new  account  opening. 

D.  Funds  Availability  and  Grant 
Amounts 

In  Fiscal  Year  2002  OCS  expects 
approximately  $20  million  to  be 
available  for  funding  commitments  to 
approximately  50  new  projects, 
including  grants  to  existing  grantees  as 
explained  below  in  Section  E,  expected 
to  average  approximately  $400,000  each, 
and  not  to  exceed  $1,000,000  each  for 
the  five-year  project  and  budget  periods. 
As  noted  below,  in  Paragraph  J, 
Multiple  Applications,  Qualified 
Entities  may  submit  more  than  one 
application  for  different  demonstration 
projects  and  each  such  application  will 
be  reviewed  competitively  with  all  other 
applications  submitted  pursuant  to  this 
Announcement  and  may  be  funded  in 
accordance  writh  the  reviewer  ratings 
and  other  factors  as  described  below  in 
Part  IV  Sections  D  and  E,  Initial 
Screening  and  Consideration  of 
Applications.  Each  such  Application 
must  be  a  request  for  a  separate  and 
distinct  project,  with  completely 
distinct  and  separate  budgets,  project 
participants,  and  IDA's  being  funded; 
and  each  Application  must  fully  comply 
with  the  provisions  of  this  Part,  and 
fully  respond  to  all  of  the  Program 
Elements  and  Evaluation  Criteria  set  out 
in  Part  III,  below.  Applicants  are 
reminded  that  grant  awards  are  limited 
to  the  amount  of  committed  non-Federal 
cash  matching  contributions;  and  that 
OCS  recognizes  that  this  is  a  limiting 
factor  in  the  amount  of  grant  funds 
requested.  Applicants  are  assured  that 
OCS  will  welcome  requests  for  less  than 
the  maximum  grant  amounts,  and  are 
urged  to  make  realistic  projections  of 
project  activity  over  the  five  year  project 
and  propose  project  budgets 
accordingly.  As  in  the  past,  subject  to 
the  availability  of  funds  and  the 
progress  of  individual  demonstration 
projects,  grantees  that  have  raised 
additional  cash  non-Federal  share 
contributions  may  be  given  the 
opportunity  to  request  additional 
funding  in  FY  2003  for  new  five-year 
projects.  Draw-down  of  grant  funds  over 
the  five-year  budget  period  may  be 
made  in  amounts  that  will  match  non- 
Federal  deposits  into  the  Project  Reserve 
Fund.  However,  it  must  be  remembered 
that  all  IDA  accoimts  must  reach 
maturity  and  be  paid  out  by  the  end  of 
the  five  year  project/budget  period,  so 
that  if  the  average  participant  requires 
two  years  to  complete  his  or  her  savings 
plan,  no  new  accounts  can  be  opened 


after  the  third  year  of  the  project.  This 
means  that  all  Federal  and  non-Federal 
share  dollars  must  be  deposited  into  the 
Reserve  fund  by  the  end  of  the  third 
project  year.  (See  Section  G.  (l)(a)  and 
Section  H,  below). 

E.  Funds  Availability  for  Additional 
Grants  to  FY  1999,  2000.  and  2001 
Grantees 

As  noted  above  in  Section  F,  existing 
grantees  may  apply  for  up  to  $1  million 
for  a  new  five-year  project.  Applications 
from  these  grantees  will  be  reviewed 
competitively  with  other  applications 
received  pursuant  to  this 
Annoimcement. 

F.  Funds  Availability  and  Gmnt 
Amounts  for  Continuation  Funding  of 
Grandfathered  State  Grantees  (FY  1999 
Priority  Area  2.0  Grantees:  Indiana  and 
Pennsylvania) 

In  Fiscal  Year  2002  up  to 
approximately  $2  million  is  expected  to 
be  available  for  up  to  two  continuation 
grants  not  to  exceed  $1  million  each  for 
the  fourth  budget  year  of  a  five-year 
State  project  funded  under  Priority  Area 
2.0  of  the  FY  1999  Assets  for 
Independence  Program  Aimoimcement. 
These  continuation  of  grants  will  not 
require  applications  pursuant  to  this 
Program  Awiouncement;  but  will  be  the 
subject  of  direct  correspondence 
between  OCS  and  the  grantees.  Any 
funds  not  expended  in  FY  2002  for 
these  Continuation  Grants  will  be 
available  for  new  project  grants  as 
described  above  in  Sections  D  and  E. 

G.  Project  Eligibility  and  Requirements 

To  be  eligible  for  funding,  projects 
must  be  sponsored  and  managed  by 
Qualified  Entities  and  must  meet  the 
following  requirements: 

(1)  Reserve  Fund 

Every  project  funded  under  this 
Announcement  must  establish  and 
maintain  a  Reserve  Fund  in  accordance 
with  this  paragraph.  Such  Reserve  Fund 
must  be  maintained  in  accordance  with 
the  accounting  regulations  prescribed  by 
the  Secretary  under  45  CFR  Parts  74  and 
92,  in  a  Qualified  Financial  Institution 
or  other  insiu^d  financial  institution 
satisfactory  to  the  Secretary. 

Note:  Where  an  applicant  is  lead  agency  for 
a  consortium  or  group  of  partnering 
organizations,  each  of  which  will  be 
implementing  an  IDA  program  under  the 
Applicant's  grant  puEsuant  to  this 
Announcement,  the  Applicant/lead  agency 
must  maintain  a  Reserve  Fund  into  which  all 
required  non-Federal  share  matching 
contribution  funds  and  OCS  grant  funds  shall 
be  deposited  in  accordance  with  Paragraph 
(a),  below.  The  consortium  has  two 
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alternatives  for  maintenance  of  Reserve 
Fund(s)  in  its  IDA  programs: 

First,  participating  organizations  may  all 
operate  out  of  the  one  central  Reserve  Fund 
maintained  by  the  Applicant/lead  agency.  In 
this  case  separate  accounting  structures 
would  be  maintained  for  each  of  the 
partnering  organizations  and  the  funds 
assigned  for  their  use  in  accordance  with 
agreements  between  the  Applicant  and  each 
organization. 

Or  second,  in  addition  to  the  Central 
Reserve  Fund,  partnering  organizations  may 
each  establish  a  local  Reserve  Fund  in  their 
community  into  which  the  Applicant-Zlead 
agency  will  deposit  from  the  Central  Reserve 
Fund  the  funds  (grant  and  non-Federal  share) 
allocated  for  use  by  the  particular 
organization.  Central  and  local  Reserve 
Funds  will  be  subject  to  all  of  the 
requirements  of  this  Section.  Whatever  the 
arrangement,  it  must  be  spelled  out  and 
agreed  to  in  the  Partnering  Agreements 
between  the  Applicant  and  each  consortium 
member  required  under  Section  B.  Paragraph 
(3),  above. 

(a)  Amounts  in  the  Reserve  Fund.  As 
soon  after  receipt  as  is  practicable, 
grantees  shall  deposit  in  the  Reserve 
Fund  the  required  non-Federal  share 
funds  received  pursuant  to  the  "Non- 
Federal  Share  Agreement"  or 
Agreements  reached  with  the 
provider(s)  of  non-Federal  matching 
contributions.  Once  such  non-Federal 
funds  are  deposited  in  the  Reserve 
Fimd,  grantees  may  draw  down  OCS 
grant  funds  in  amounts  equal  to  such 
deposits.  Similarly,  as  soon  after  receipt 
as  practical,  grantees  shall  deposit  in  the 
Reserve  Fund  the  income  received  from 
any  investment  made  of  those  funds  (see 
paragraph  (d)  below). 

(b)  Use  of  Amounts  in  the  Reserve 
Fund.  In  accordance  with  Section  407(c) 
of  the  AFI  Act.  Qualified  Entities 
(grantees)  shall  use  the  amounts  in  the 
Reserve  Fund  as  follows: 

(i)  In  General. — ^A  qualified  entity 
shall  use  the  amoimts  in  the  Reserve 
Fund  *  *  *  to— 

(A)  assist  participants  in  the 
demonstration  project  in  obtaining  the 
skills  (including  economic  literacy, 
budgeting,  and  counseling  skills)  and 
information  necessary  to  achieve 
economic  self-sufficiency  through 
activities  requiring  cjualified  expenses; 

(B)  provide  deposits  (as  matching 
contributions,  equally  divided  between 
federal  and  non-federal  monies)  to 
individual  development  accoimts  for 
project  participants,  in  an  agreed  upon 
ratio  to  deposits  made  in  those  accounts 
by  project  participants  from  earned 
income; 

(C)  administer  the  demonstration 
project;  and 

(D)  provide  the  research  organization 
evaluating  the  demonstration  project 

*  *  *  with  such  information  with 


respect  to  the  demonstration  project  as 
may  be  required  for  the  evaluation. 

(ii)  Limitation  on  Uses. — Not  more 
than  15  percent  of  APIA  Federal  grant 
funds  shall  be  used  by  the  qualified 
entity  (grantee)  for  the  purposes 
described  in  subparagraphs  (A),  (C),  and 
(D)  of  paragraph  (1).  of  which  not  less 
than  2  percent  of  the  grant  funds  shall 
be  used  for  the  purposes  described  in 
paragraph  (1)(D).  Of  the  total  amoimt  of 
15  percent  of  grant  funds,  not  more  than 
7.5  percent  of  such  funds  shall  be  used 
for  administrative  functions  imder 
paragraph  (1)(C),  including  program 
management,  reporting  requirements, 
recruitment  and  enrollment  of 
individuals,  and  monitoring.  The 
remainder  of  the  total  amount  of  15 
percent  of  grant  funds  (not  including  the 
2  percent  specified  under  paragraph 
(l)(b))  shall  be  used  for 
nonadministrative  functions  described 
in  paragraph  (1)(A),  including  case 
management,  budgeting,  economic 
literacy,  and  credit  coimseling.  If  the 
cost  of  nonadministrative  functions 
described  paragraph  (1)(A)  is  less  than 
5.5%  of  the  total  of  Federal  grant  funds, 
such  excess  fimds  may  be  used  for 
administrative  functions.  If  two  or  more 
qualified  entities  (grantees)  are  jointly 
administering  a  project,  no  qualified 
entity  shall  use  more  than  its 
proportional  share  of  grant  funds  for  the 
purposes  described  in  subparagraphs 
(A).  (C),  and  (D)  of  paragraph  (1). 
(iii)  Matching  Contributions  to 
IDA'S.— Thus,  at  least  85  percent  of 
AFIA  Federal  grant  funds  and  an  equal 
amoimt  of  the  required  non-Federal 
share  funds  in  the  Reserve  Fund  shall  be 
used  to  make  matching  contributions, 
equally  divided  between  Federal  and 
non-Federal  monies,  to  individual 
development  accounts  for  project 
participants,  in  an  agreed  upon  ratio  to 
deposits  made  in  those  accounts  by 
project  participants  from  earned 
income.  The  remaining  balance  of  up  to 
1 5%  of  the  required  matching  non- 
Federal  share  funds  shall  be  used  either 
for  expenses  outlined  in  Paragraphs  (A), 
(C)  and  (D)  above,  or  other  project- 
related  expenses  as  agreed  by  the 
Applicant  and  the  entity  providing  the 
funds. 

Note:  If  a  grantee  mobilizes  additional 
contributions  in  excess  of  the  required  100 
percent  non-Federal  share  match,  such  funds 
may  be  used  however  the  grantee  and 
provider  of  the  funds  may  agree.  Where  the 
use  of  such  funds  is  proposed  within  a 
Program  Element/Proposal  Review  Criterion 
which  formed  the  twsis  for  the  grant  award. 
Grantees  will  be  held  accountable  for 
commitments  of  such  additional  mobilized 
funds  and  additional  resources,  even  though 
over  the  amount  of  the  required  non-Federal 
match. 


(c)  Authority  to  Invest  Funds.  A 
grantee  shall  invest  the  amounts  in  its 
Reserve  Fund  that  are  not  immediately 
needed  for  payment  under  paragraph 
(b),  in  a  manner  that  provides  an 
appropriate  balance  between  return, 
liquidity,  and  risk,  and  in  accordance 
with  Guidelines  which  will  be  issued  by 
the  Secretary  prior  to  making  of  grant 
awards  and  provided  to  grantees  at  the 
time  of  grant  award. 

(d)  Use  of  Investment  Income.  Income 
generated  from  investment  of  Reserve 
Fund  monies  that  are  not  allocated  to 
existing  Individual  Development 
Accounts  may  be  added  by  grantees  to 
the  funds  committed  to  program 
administration,  participant  support,  or 
evaluation  data  collection.  As  noted  in 
Section  K.  below,  once  funds  have  been 
committed  as  matching  contributions  to 
Individual  Development  Accounts,  then 
any  income  subsequently  generated  by 
such  funds  must  be  deposited/credited 
to  the  credit  of  such  accoimts.  Note:  No 
part  of  such  income  is  to  be  considered 
as  a  Federal  funds  contribution  subject 
to  the  $2000/$4000  limitations  under 
Paragraph  (6){c),  below. 

(e)  Joint  Project  Administration.  If  two 
or  more  qualified  entities  are  jointly 
administering  a  project,  none  shall  use 
more  than  its  proportional  share  for  the 
purposes  described  in  subparagraphs 
(A)  and  (C).  of  paragraph  (b)  (Support 
Services  and  Administration). 

(2)  Use  of  Grant  Funds  by  State  and 
Local  Government  Agencies  and  Tribal 
Governments 

As  set  forth  in  Section  B.  Paragraph 

(2)  above,  grantees  who  are  State  or 
local  govenunent  agencies  or  Tribal 
govermnents  are  required  to  submit 
applications  jointly  with  tax  exempt 
non-profit  organizations.  In  such  cases, 
whether  the  lead  applicant  signing  the 
SF  424  is  the  government  agency  or  the 
non-profit  organization,  a  Reserve  Fund 
for  the  Project  must  be  established,  and 
maintained,  and  managed  as  agreed  by 
the  Joint  Applicants  in  their  Joint 
Application  Agreement.  The  Reserve 
Fund  so  established  shall  be  subject  to 
the  requirements  of  Paragraph  (1)  above, 
and  Section  H.  below. 

(3)  Eligibility  and  Selection  of  Project 
Participants 

(a)  Participant  Eligibility.  Eligibility 
for  participation  in  the  demonstration 
projects  is  limited  to  individuals  who 
are  members  of  households  eligible  for 
assistance  under  TANF,  or  of 
households  whose  adjusted  gross 
income  does  not  exceed  the  earned 
income  amount  described  in  Section  32 
of  the  Internal  Revenue  Code  of  1986. 
which  establishes  eligibility  for  the 
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Earned  Income  Tax  Credit  (EITC)  (taking 
into  account  the  size  of  the  household), 
or  of  households  whose  annual  income 
does  not  exceed  200%  of  the  poverty 
line  as  provided  in  Section  408(a)(1)  of  , 
the  AFI  Act.  and  whose  net  worth  as  of 
the  end  of  the  calendar  year  preceding 
the  determination  of  eligibility  does  not 
exceed  $10,000,  excluding  the  primary 
dwelling  unit  and  one  motor  vehicle 
owned  by  a  member  of  the  household. 
I  Note:  The  most  recent  EITC  Earned  Income 
Guidelines  which  set  the  limits  on  annual 
income  for  eligibility  in  the  IDA  Program  are 
as  follows: 
-t-for  a  household  without  a  child: 

$10,380 
-|-for  a  household  with  one  child: 

$27,413. 
4-for  a  household  with  more  than  one 

child:  $31,152. 

The  most  recent  final  Poverty  line 
lliresholds  are  set  forth  in  Attachment  L 
to  this  Announcement.  Annual 
revisions  of  these  thresholds  are 
normally  issued  by  the  Bureau  of  the 
Census  in  September.  Where  relevant  to 
IDA  Project  criteria,  grantees  will  be 
required  to  apply  the  most  recent 
thresholds  throughout  the  project 
period.  These  revised  thresholds  may  be 
obtained  as  part  of  the  latest  Census 
Bureau  Report,  "Poverty  in  the  United 
States".  The  thresholds  may  be  found 
on  the  web  at  http://www.census.gov/ 
hhes/poverty/threshld.html. 

Note:  where  the  website  shows  a  heading 
for  preliminary  thresholds  for  a  given  year, 
click  on  the  preceding  year  for  the  current 
final  thresholds.  The  thresholds  will  also  be 
accessible  on  the  OCS  WEBSITE  for  reading 
and/or  downloading  [http:// 
www.acf.dhhs.gov/programs/ocs]. 

Applicants  are  reminded  that  there  is 
also  a  net  worth  assets  test  for  eligibility 
in  the  program,  as  noted  above. 

(b)  Participant  Selection.  In  keeping 
with  the  statutory  preference  in  Section 
405(d)(3)  of  the  AFI  Act  for  applications 
that  target  individuals  from 
neighborhoods  or  communities  that 
experience  high  rates  of  poverty  or 
unemployment,  grantees  in  their 
selection  of  Project  Participants  may 
restrict  participation  in  such 
neighborhoods  or  communities  targeted 
by  their  demonstration  projects  to 
individuals  and  households  with  lower 
incomes  and  net  worth  than  set  forth 
above,  provided  that  they  shall 
nonetheless  select  individuals  who  they 
determine  are  well  suited  to  participate 
in  the  demonstration  project. 

4)  Establishment  of  Individual 
Development  Accounts 

Project  Grantees  must  create,  through 
written  governing  instruments,  either  (a) 
'  'rusts,  under  this  paragraph,  or  (b) 


Custodial  Accounts  described  here  and 
in  Paragraph  (5)  below,  which  will  be 
Individual  Development  Accounts  on 
behalf  of  Project  Participants.  Trustees 
of  Trusts  must  be  Qualified  Financial 
Institutions.  Custodians  of  Custodial 
Accounts  may  be  Qualified  Financial 
Institutions,  other  insured  financial 
institutions  satisfactory  to  the  Secretary, 
or  Demonstration  Project  Grantees.  In 
every  case  the  Participant  shall  make 
deposits  from  earned  income  into  his  or 
her  Individual  Development  Account  in 
a  participating  insured  financial 
Institution,  which  in  the  case  of 
Qualified  Entities  which  are  eligible 
Credit  Unions  or  CDFI's,  may  be  the 
Qualified  Entity  itself. 

No  Individual  Development  Accounts 
shall  be  established  or  opened  unless 
and  until  there  are  sufficient  funds  in 
the  Grantee's  Reserve  Fund  to  make  the 
total  matching  contributions  pledged  to 
those  accounts  during  their  lifetime 
until  they  reach  maturity. 

In  every  case  where  the  participating 
insured  financial  institution  and  the 
Demonstration  Project  Grantee  are  not 
one  and  the  same,  both  shall  be  parties 
to  the  written  governing  instruments 
creating  the  Trust  or  Custodial  Account. 

The  written  governing  instruments 
creating  the  IDA  accounts  must  contain 
the  following  provisions: 

(a)  All  contributions  to  the  accounts 
must  be  either  in  cash,  by  check,  money 
order,  or  by  electronic  transfer  of  funds. 

(b)  The  assets  of  the  account  will  be 
invested  in  accordance  with  the 
direction  of  the  Project  Participant  after 
consultation  with  the  grantee  and 
pursucmt  to  the  guidelines  of  the 
Secretary  (which  will  be  issued  prior  to 
the  making  of  grant  awards  and  made 
available  to  grantees  at  the  time  of  grant 
award). 

(c)  The  assets  of  the  account  will  not 
be  commingled  with  other  ^jroperty 
except  in  a  common  trust  fund  or 
parallel  account  or  common  investment 
fund. 

(d)  In  the  event  of  the  death  of  the 
Project  Participant,  any  balance 
remaining  in  the  account  shall  be 
distributed  within  30  days  of  the  date  of 
death  to  another  Individual 
Development  Accoimt  established  for 
the  benefit  of  an  eligible  individual  as 
directed  by  the  deceased  Participemt  in 
the  Savings  Plan  Agreement  under  sub- 
paragraph (g),  below;  provided,  that 
Participants  may  at  their  option  direct 
the  disposition  of  any  funds  in  the 
account  which  were  deposited  in  the 
account  by  the  Participant  as  he  or  she 
may  see. fit,  except  that  where  such 
disposition  is  not  to  another  Individual 
Development  Accoimt.  all  matching 
contributions  made  by  the  grantee  to  the 


account,  and  any  income  earned' 
thereby,  shall  be  returned  to  the  Reserve 
Fund.  (Note  that  this  will  mean  that 
each  Project  Participant  must  provide 
such  direction  at  the  time  the  Individual 
Development  Account  is  established. 
Provision  should  be  made  by  grantees 
for  modification  of  such  directions 
during  the  course  of  the  project,  in  the 
event  of  changing  circumstances.] 

(e)  Except  in  the  case  of  the  death  of 
the  Project  Participant,  amounts  in  the 
accoimt  attributable  to  deposits  by  the 
grantee  fitim  grant  funds  and  matching 
non-Federal  contributions,  and  any 
interest  thereon,  may  be  paid, 
withdrawn  or  distributed  out  of  the 
account  only  for  the  purpose  of  paying 
QuaUfied  Expenses  of  the  Project 
Participant  including  transfers  under 
Paragraph  (7)(d).  below. 

(f)  The  procedures  governing  the 
withdrawal  of  funds  from  the  Individual 
Development  Account,  for  both 
Qualified  Expenses  and  Emergency 
Withdrawals,  must  comply  with  the 
provisions  of  Paragraph  (7)  Withdrawals 
from  Individual  Development  Accounts, 
below. 

(g)  A  "Savings  Plan  Agreement" 
between  the  grantee  and  the  Project 
Participant,  which  may  be  incorporated 
by  reference,  and  which  should  include: 

(1)  Savings  goals  (including  a 
proposed  schedule  of  savings  deposits 
by  the  Participant  from  earned  income, 
which  may  be  for  a  period  of  less  than 
five  years); 

(2)  The  rate  at  which  participant 
savings  will  be  matched  (from  one 
dollar  to  eight  dollars  for  each  dollar  in 
savings  deposited  by  Participant,  the 
Federal  grant  fimds  portion  of  which 
may  not  exceed  $2000  during  the  five- 
year  project  period); 

(3)  The  proposed  qualified  expense 
for  which  the  account  is  maintained; 

(4)  Agreement  by  the  grantee  to 
provide  and  the  Participant  to  attend 
classes  in  Economic  Literacy  Training; 

(5)  Any  additional  training  or 
education  related  to  the  qualified 
expense  which  the  Grantee  agrees  to 
provide  and  of  which  the  Participant 
agrees  to  partake; 

(6)  Contingency  plans  in  the  event 
that  the  Participant  exceeds  or  fails  to 
meet  projected  savings  goals  or 
schedules; 

(7)  Any  agreement  as  to  investments 
of  assets  described  in  subparagraph  (b), 
above; 

(8)  An  explanation  of  withdrawal 
procedures  and  limitations,  including 
the  consequences  of  unauthorized 
withdrawal; 

(9)  Provision  for  disposition  of  the 
funds  in  the  account  in  the  event  of  the 
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Participant's  death  (see  sub-Paragraph 
(d),  above);  and 

(10)  Provision  for  amendment  of  the 
Agreement  with  the  concurrence  of  both 
Grantee  and  Participant. 

(5)  Custodial  Accounts 

As  provided  in  Paragraph  (4),  above, 
Grantees  may,  in  the  alternative,  create, 
through  written  governing  instnunents, 
Custodial  Accounts  which  shall  be 
Individual  Development  Accounts  on 
behalf  of  Project  Participants,  except 
that  they  will  not  be  trusts.  As  in  the 
case  of  trusts  established  under 
paragraph  (4),  the  written  governing 
instruments  creating  the  accounts  must 
contain  the  requirements  outlined  in 
subparagraphs  (a)  through  (g)  of  that 
paragraph,  with  the  following 
exceptions.  Whereas  trustees  of  the 
trusts  created  under  Paragraph  (4)  must 
be  Qualified  Financial  Institutions,  the 
assets  of  the  custodial  account  may  be 
held  by  a  bank  or  another  institution 
that  demonstrates  to  the  satisfaction  of 
the  Secretary  that  the  manner  in  which 
the  account  will  be  administered  will  be 
consistent  with  the  provisions  of  the 
AFI  Act,  and  that  the  IDA's  will  be 
created  and  maintained  as  described  in 
paragraph  (4)  and  section  404(5)(A)  of 
the  AFI  Act.  In  addition,  in  the  case  of 
a  custodial  account  treated  as  a  trust  by 
reason  of  this  paragraph,  the  custodian 
of  such  accoimt  may  be  the  Project 
Grantee,  provided  that  it  can  assure 
compliance  with  the  requirements  of 
Paragraph  (4)  above,  and  section 
404(5)(A)  of  the  AFI  Act.  These 
arrangements  would  place  the 
"custodial"  responsibilities  with  the 
grantee,  and  relieve  financial 
institutions  of  trustee  obligations.  The 
Secretary  has  determined  that  the  assets 
of  any  such  accoimts  must  be  held  in  an 
insured  financial  institution  and  be 
subject  to  the  provisions  of  Paragraph  L. 
below,  pertaining  to  agreements 
between  applicants/grantees  and 
participating  financial  institutions. 
Within  the  meaning  of  this  OCS 
Program  Annoimcement,  IDA 
"Custodial  Accounts"  in  which  project 
participants  deposit  their  savings  may 
be  solely  owned  by  the  participant  and 
in  the  sole  name  of  the  participant. 
Fimds  in  the  accoimt  may  only  be 
expended  for  'Qualified  Expenses"  or 
an  "Emergency  Withdrawal"  as  defined 
in  the  AFI  Act  and  this  Program 
Announcement;  and  in  keeping  with 
this  restriction,  any  withdrawals  must 
be  approved  in  writing  by  a  responsible 
official  of  the  project  grantee.  At  the 
same  time,  if  the  participant  requests 
approval  for  an  "unauthorized 
withdrawal"  of  funds  deposited  by  the 
participant  into  the  account,  that  is.  for 


other  than  a  "Qualified  Expense"  or 
"Emeigency  Withdrawal"  as  defined  in 
the  AFI  Act,  and  Part  I,  Section  D  (4) 
and  (12).  above,  the  project  grantee  must 
agree  to  approve  such  an  "Unauthorized 
Withdrawal"  of  the  participant's  funds, 
with  the  explicit  understanding  on  the 
part  of  both  the  grantee  and  the 
participant,  that  the  participant  thereby 
loses  any  matching  funds  credited  to  the 
account  (including  any  accrued  interest 
on  the  matching  funds),  and  must  exit 
the  program. 

(6)  Deposits  in  Individual  Development 
Accounts 

(a)  Matching  Contributions.  Not  less 
than  once  every  three  months  during  the 
demonstration  project  grantees  will 
make  deposits  into  Individual 
Development  Accounts  as  matching 
contributions  to  deposits  from  earned 
income  made  by  Project  Participants 
during  the  period  since  the  previous 
deposit.  Such  deposits  may  be  made 
either  into  the  accounts  themselves  or 
into  a  parallel  account  maintained  by 
the  grantee  in  an  insured  financial 
institution  (or  in  the  grantee  institution 
itself,  in  the  case  of  grantees  which  are 
eligible  Credit  Unions  or  CDFI's).  It  is 
strongly  recommended  that  matching 
contributions  by  grantees  be  deposited 
in  parallel  accounts  maintained  by 
financial  institutions,  rather  that  in  the 
participants'  IDA  accounts,  as  a  way  of 
protecting  matching  contributions  from 
possible  attachment  or  other  liability. 

Note:  Deposits  made  by  Project 
Participants  shall  be  deemed  to  have  been 
made  from  earned  income  so  long  as  the 
income  earned  (as  defined  in  section 
911(d)(2)  of  the  Internal  Revenue  Code  of 
1986)  during  the  period  since  the 
Participant's  previous  deposit  in  the  account 
is  greater  than  the  amount  of  the  current 
deposit.  Section  911(d)(2)  provides,  in 
relevant  part,  "the  term  "earned  income' 
means  wages,  salaries,  or  professional  fees, 
and  other  amounts  received  as  compensation 
for  personal  services  actually  rendered". 

Matching  contributions  (as  deposits  to 
IDA  accounts  or  to  parallel  accounts) 
must  be  made  to  EDA's  in  equal  amounts 
from  Federal  grant  funds  and  the  non- 
Federal  public  and  private  funds 
committed  to  the  project  as  described  in 
Section  H  below,  and  sections  405(c)(4) 
and  406(b)(1)  of  the  AFI  Act.  Such 
matching  contribution  deposits  by 
grantees  may  be  from  $0.50  to  $4  in 
non-Federal  funds  and  an  equal  amount 
in  Federal  grant  funds,  for  each  dollar 
of  earned  income  deposited  in  the 
account  by  the  Project  Participant  in 
whose  name  the  account  is  established. 
At  the  time  matching  contribution 
deposits  are  made,  the  grantee  will  also 
deposit  into  the  Individual 
Development  Account  (or  the  parallel 


account)  any  interest  or  income  that  has 
accrued  since  the  last  deposit  on 
amounts  p^viously  deposited  in  or 
credited  to  that  IDA  in  the  parallel 
account  as  matching  contributions. 

(b)  Additional  Matching 
Contributions.  Once  such  equal 
matching  contribution  deposits  are 
made,  grantees  may  make  additional 
matching  contributions  to  IDA's  from 
other  non-Federal  sources,  or  other 
Federal  sources,  such  as  TANF,  where 
the  legislation  or  policies  governing 
such  sources  so  permit.  Such  additional 
matching  contributions  would  not  be  a 
use  of  funds  falling  within  any  Program 
Element/Proposal  Review  Criterion 
under  Part  III  below,  which  formed  the 
basis  for  the  grant  award,  and  as  such, 
grantees  will  not  be  held  accountable  for 
their  commitment  to  the  project. 

(c)  Limitations  on  Matching 
Contributions.  Over  the  course  of  the 
five  year  demonstration,  not  more  than 
$2,000  in  Federal  grant  funds  shall  be 
provided  through  matching 
contributions  to  any  one  individual;  and 
not  more  than  $4,000  shall  be  provided 
to  IDA'S  in  any  one  household.  Such 
matching  contributions  of  Federal  grant 
funds  must  be  matched,  dollar-for- 
dollar.  by  matching  contributions  of 
non-Federal  share  dollars  from  the 
Reserve  Fimd.  [As  noted  in  Paragraph 
(l)(d).  above,  no  part  of  any  investment 
or  interest  income  earned  by  monies  in 
the  Reserve  Fund  or  a  parallel  account 
credited  to  the  Participant  is  to  be 
considered  as  a  Federal  funds 
contribution  subject  to  this  limitation.] 

(7)  Withdrawals  From  Individual 
Development  Accounts 

(a)  Limitations.  Under  no 
circimastances  may  funds  be  withdrawn 
from  an  Indiv\^ual  Development 
Account  earlier  than  six  months  after  ' 
the  initial  deposit  by  a  Project 
Participant  in  the  account.  Thereafter 
funds  may  be  withdrawn  from  such 
accoimt  only  upon  written  approval  of 
the  Project  Participant  and  of  a 
responsible  official  of  the  project 
grantee,  and  only  for  one  or  more 
Qualified  Expenses  (as  defined  in  Part  I) 
or  for  an  Emergency  Withdrawal.  (See 
Paragraph  (5)  Custodial  Accounts, 
above,  for  the  Participant's  right  to  make 
"unauthorized  withdrawals"  and  the 
consequences  thereof.) 

(b)  Emergency  Withdrawals.  An 
Emergency  Withdrawal  may  only  be  of 
those  funds,  or  a  portion  of  those  funds, 
deposited  in  the  account  by  the  Project 
Participant,  and  only  for  the  following 
purposes: 

(i)  Expenses  for  medical  care  or 
necessary  to  obtain  medical  care  for  the 
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Project  Participant  or  a  spouse  or 
dependent  of  the  Participant; 
I   fii)  Payments  necessary  to  prevent 
eviction  of  the  Project  Participant  from, 
or  foreclosure  on  the  mortgage  for.  the 
principal  residence  of  the  Participant; 

(iii)  Payments  necessary  to  enaole  the 
Project  Participant  to  meet  necessary 
living  expenses  (food,  clothing. 
shelter — including  utilities  and  heating 
fuel)  following  loss  of  employment. 

(c)  Reimbursement  of  Emergency 
Withdrawals.  A  Project  Participant  shall 
reimburse  an  Individual  Development 
Account  for  any  funds  withdrawn  from 
the  account  for  an  Emergency 
Withdrawal,  not  later  than  12  months 
after  the  date  of  the  withdrawal.  If  the 
Participant  fails  to  make  the 
reimbursement,  the  Project  Grantee 
must  transfer  back  to  its  Reserve  Fund 
Federal  and  non-Federal  matching 
contributions  deposited  into  the  accoimt 
or  a  parallel  account,  and  any  income 
generated  thereby.  Any  remaining  funds 
deposited  by  the  Project  Participant 
(plus  any  income  generated  thereby) 
shall  be  returned  to  such  Project 
Participant. 

I    Applicants  are  urged  to  consider  the 
establishment  of  a  sepeuate  alteniative 
crisis  or  emergency  loem  fund  that  can 
respond  to  participant  emergencies 
without  having  them  risk  putting  their 
IDA  in  jeopardy  because  of  an  inability 
to  make  reimbursement  of  an  emergency 
withdrawal  within  the  required  time 
frame. 

(d)  Transfers  to  Individual 
Development  Accoimts  of  Family 
Members.  At  the  request  of  a  Project 
Participant,  and  with  the  written 
approval  of  a  responsible  official  of  the 
grantee,  amounts  may  be  paid  from  an 
individual  development  account 
directly  into  another  such  account 
established  for  the  benefit  of  an  eligible 
individual  who  is — 

(i)  The  Participant's  spouse,  or 
(ii)  Any  dependent  or^the  Participant 
with  respect  to  whom  the  Participant  is 
allowed  a  deduction  under  section  151 
of  the  Internal  Revenue  Code  of  1986. 

Note  that  such  transfers  may  be  made 
to  individuals  who  in  turn  would 
become  IDA  project  participants  who 
would  be  able  to  use  these  funds  for  any 
of  the  Qualified  Expenditures  defined  in 
Part  1.  Applicants  are  reminded  of  the 
limit  of  $4000  in  Federal  IDA  matching 
contributions  per  household. 

H.  Cash  Non-Federal  Share 
Requirements 

Applicants  must  submit  firm 
commitments  for  at  least  one  hundred 
percent  of  the  requested  OCS  grant 
amount  in  cash  non-Federal  share. 
Public  sector  resources  that  can  be 


counted  toward  the  minimum  required 
non-Federal  share  include  funds  from 
State  and  local  govenunents,  and  funds 
from  various  block  grants  allocated  to 
the  States  by  the  Federal  Government 
provided  that  the  authorizing  legislation 
for  these  grants  permits  such  use. 

Note:  Community  Development  Block 
Grant  (CDBG)  hinds  may  be  counted  as  non- 
Federal  share;  Community  Services  Block 
Grant  (CSBG)  FUNDS  MAY  NOT.  With 
regard  to  State  TANF  funds,  any  State  funds 
that  comprise  Maintenance  Of  Effort  (MOE) 
funds  under  the  TANF  regulations  may  NOT 
be  used  as  required  non-Federal  share  under 
this  Announcement.  (But  see  discussion  of 
Additional  Matching  Contributions  in 
Section  G  (6){b),  above.) 

To  be  considered  for  funding  an 
Application  must  include  a  copy  of  an 
executed  "Non-Federal  Share 
Agreement",  or  a  "Statement  of 
Commitment"  as  described  below,  in 
writing  executed  by  the  Applicant  and 
the  organization  or  organizations 
providing  the  required  non-Federal 
matching  contributions,  signed  for  the 
organization  by  a  person  authorized  to 
make  a  conunitment  on  behalf  of  the 
organization,  and  signed  for  the 
Applicant  by  the  person  signing  the 
SF424.  Such  Agreement(s)  must 
include:  (1)  A  commitment  by  the 
organization  to  provide  the  non-Federal 
funds  contingent  only  on  the  grant 
award;  and  (2)  if  the  non-Federal  share 
funds  are  not  to  be  provided  in  one  sum 
at  the  outset  of  the  project,  an  agreement 
as  to  the  schedule  of  the  opening  of. 
Individual  Development  Accoimts  by 
the  Applicant,  and  the  schedule  of 
deposits  of  non-Federal  share  funds  by 
the  organization  to  the  project's  Reserve 
Fund,  such  that  the  two  schedules  will 
together  assure  that  there  will  be  at  all 
times  in  the  Reserve  Fund  non-Federal 
matching  contribution  funds  sufficient 
to  meet  the  total  pledges  of  matching 
contributions  under  the  "Savings  Plan 
Agreements"  for  all  Individual 
Development  Accounts  then  open  and 
being  maintained  by  the  grantee  during 
their  lifetime  and  until  their  maturity  as 
part  of  the  demonstration  project. 

Thus,  for  example,  if  the  provider  of 
non-Federal  share  only  agrees  to  a  fixed 
schedule  of  deposits,  this  non-Federal 
share  requirement  can  be  met  by  the 
Applicant  agreeing  to  a  schedule  for 
opening  new  accounts  that  will  assure 
that  new  IDA  accounts  will  only  be 
opened  when  there  are  sufficient  funds 
in  the  Reserve  Fund  to  meet  the  total 
amount  of  matching  contributions 
pledged  under  the  "Savings  Plail 
Agreements"  during  the  lifetime  of  the 
accounts  until  their  maturity. 

Note:  Applicants  are  reminded  that  as 
explained  in  Section  C  (Project  and  Budget 
Periods),  above,  grant  funds  may  not  be 


expended  after  the  5-year  budget/project 
period.  Consequently,  Applicants  should 
consider  carefully  the  length  of  time 
participants  will  need  to  achieve  their 
savings/investment  goals,  and  at  what  point 
in  the  project  they  may  wish  to  discontinue 
the  opening  of  new  accounts.  At  that  point, 
all  required  non-Federal  share  funds  will 
have  to  have  been  deposited  in  the  Reserve 
Fund,  along  with  grant  funds. 

As  noted  above,  the  Applicant  may 
itself  conunit  to  providing  some  or  all  of 
the  required  cash  non-Federal  share,  by 
including  a  Statement  of  Commitment, 
on  applicant  letterhead,  signed  by  the 
official  signing  the  SF  424  and 
countersigned  by  the  Applicant's  Board 
Chairperson  or  "Treasurer,  that  the  non- 
Federal  matching  funds  will  be 
provided,  contingent  only  on  the  OCS 
grant  award,  and  that  non-Federal  share 
deposits  to  the  Reserve  Fimd  and  the 
opening  of  Individual  Development 
Accounts  will  be  coordinated  so  that 
new  accounts  will  only  be  opened  when 
there  are  sufficient  funds  in  the  Reserve 
Fund  to  cover  the  total  matching 
contribution  requirements  of  the 
Savings  Plan  Agreements. 

With  regard  to  Applicants  which  are 
State  or  local  government  agencies  or 
Tribal  governments,  submitting  jointly 
with  tax  exempt  non-profit 
organizations,  note  that  under  Section 
G.  Paragraphs  (1)  and  (2),  above.  Reserve 
Funds  are  reqiured  to  be  established  as 
in  other  projects. 

Note:  OCS  has  determined  that  the  strict 
legislative  limitations  on  the  use  of  Federal 
grant  funds  and  of  an  equal  amount  of  non- 
Federal  share  fun'der  the  recent  amendments 
to  the  AFI  Act.  at  least  85%  of  each  must  go 
toward  matching  contributions  to  Individual 
Development  Accounts)  mean  that  important 
training,  counseling  and  support  activities, 
critical  to  the  success  of  a  project,  may  best 
be  supported  by  additional  resources,  both  of 
the  applicant  itself  and  mobilized  by  the 
applicant  in  the  community.  Consequently, 
Applicants  are  encouraged  to  mobilize 
additional  resources,  which  niay  be  cash  or 
in-kind  contributions.  Federal  or  non- 
Federal,  for  support  of  project  administration 
and  assistance  to  Project  Participants  in 
obtaining  skills,  knowledge,  and  needed 
support  services.  (See  Part  III.  Element  V) 
Applicants  are  reminded  that  they  will  be 
held  accountable  for  commitments  of  such 
additional  resources  even  if  over  the  amount 
of  the  required  non-Federal  match. 

/.  Preferences 

In  accordance  with  the  provisions  of 
the  AFI  Act.  in  considering  an 
application  to  conduct  a  demonstration 
project  imder  this  Aimouncement,  OCS 
will  give  preference  to  an  application 

that: 

(1)  Demonstrates  the  willingness  and 
ability  of  the  applicant  to  select  eligible 
individuals  for  participation  in  the 
project  who  are  predominantly  finm 
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households  in  which  a  child  (or 
children)  is  living  with  the  child's 
biological  or  adoptive  mother  or  father, 
or  with  the  child's  legal  guardian. 
Note:  Applications  that  target  TANF 
eligible  households  will  be  deemed  to  have 
met  this  preference. 

(2)  Provides  a  commitment  of  non- 
Federal  funds  with  a  proportionately 
greater  amount  of  such  funds  committed 
from  private  sector  sources;  and 

(3)  Targets  individuals  residing 
within  one  or  more  relatively  well- 
defined  neighborhoods  or  communities 
(including  rural  conununities)  that 
experience  high  rates  of  poverty  or 
imemployment. 

Note:  Applications  which  target  residents 
of  Empowerment  Zones.  Enterprise 
Communities,  Public  Housing,  or  CD¥\  Fund- 
designated  Distressed  Communities  will  be 
deemed  to  have  met  this  preference.  (For 
information  on  CDFl  Fund  designation  of 
Distressed  Communities  applicants  may  visit 
the  CDF!  Help  Desk  Website  at:  http:// 
www.cdfifundhelp.gov.  j 

Each  of  these  preferences  will  be 
valued  at  2  points  in  the  Application 
Review  process.  Applicants  meeting 
these  preferences  will  be  awarded  2 
points  for  each  preference  met. 
(Preferences  (1)  and  (3)  fall  under 
Proposal  Element  11(a):  Preference  (2) 
falls  under  Proposal  Element  V(a)).  In 
the  case  of  a  consortium  of 
organizations  operating  programs 
funded  through  a  lead  agency,  if  a 
majority  of  the  participating 
organizations  meet  these  legislative 
preferences,  the  Application  as  a  whole 
will  be  awarded  these  points. 

/.  Multiple  Applications 

Qualified  Entities  may  submit  more 
than  one  application  for  different 
demonstration  projects  and  each  such 
application  will  be  reviewed 
competitively  with  all  other 
applications  submitted  pursuant  to  this 
Aimoimcement  and  may  be  funded  in 
accordance  with  the  reviewer  ratings 
and  other  factors  as  described  below  in 
Part  IV  Sections  D  and  E,  Initial 
Screening  and  Consideration  of 
Applications.  Each  such  Application 
must  be  a  request  for  a  separate  and 
distinct  project,  with  completely 
distinct  and  separate  budgets,  project 
participants,  and  IDA's  being  funded; 
and  each  Application  must  fully  comply 
with  the  provisions  of  this  Part,  and 
fully  respond  to  all  of  the  Program 
Elements  and  Evaluation  Criteria  set  out 
in  Part  HI,  below. 

K.  Treatment  of  Program  Income 

As  noted  in  Section  G.  Paragraph 
(l)(d),  above,  income  generated  from 
investment  of  imallocated  funds  in  the 
Reserve  Fund  may  be  added  to  the 


funds  already  committed  from  the 
Reserve  Fund  to  program 
administration,  participant  support,  or 
evaluation  data  collection.  However, 
once  funds  have  been  committed  as 
matching  contributions  to  Individual 
Development  Accounts,  then  any 
income  subsequently  generated  by  such 
funds  must  be  deposited 
proportionately  to  the  credit  of  such 
accounts. 

Note:  No  part  of  such  income  is  to  be 
considered  as  a  Federal  funds  contribution 
subject  to  the  $2000/54000  limitations  under 
Section  G.  Paragraph  (6)(c).  above. 

L.  Agreements  With  Partnering 
Financial  Institutions/Statements  of 
Policy 

One  of  the  most  critical  parts  of  a 
successful  IDA  project  is  the 
relationship  between  the  project 
operator  and  a  partnering  financial 
institution,  be  it  a  bank  or  credit  union. 
Not  only  does  the  financial  institution 
provide  the  situs  of  the  Individual 
Development  Accounts,  but  it  also 
represents  for  IDA  holders  their 
doorway  to  mainstream  economic  life: 
savings  and  checking  accounts,  ATM 
machines,  payroll  deduction  savings, 
home  mortgages,  and  the  opportiuiity 
for  credit  repair,  student  and  business 
loans,  all  within  a  framework  of  soimd 
financial  planning.  Moreover,  many 
banks  see  non-Federal  share 
contributions  to  the  project's  Reserve 
Fund  as  sound  investments  which  not 
only  offer  them  tax  deductions  and 
Community  Reinvestment  Act  (CRA) 
credit,  but  also  large  stable  long-term 
deposits,  and  which  introduce  them  to 
a  whole  new  body  of  potential  long-term 
clients  with  strong  support  networks, 
whose  IDA  investments  will  bring  them 
into  the  market  for  home  mortgages  and 
business  and  student  loans. 

For  all  these  reasons  it  is  vitally 
important  for  applicants  to  develop 
strong  and  mutually  supportive 
relationships  with  the  financial 
institutions  which  will  be  their  partners 
in  carrying  out  the  IDA  project.  Thus, 
every  application  submitted  pursuant  to 
this  Announcement  must  include  a 
copy(ies)  of  the  agreement(s)  entered 
into  by  the  applicant  with  one  or  more 
insured  Financial  Institutions,  in 
collaboration  with  which  Reserve  Funds 
and  Individual  Development  Accounts 
will  be  established  and  maintained.  (For 
applicant  entities  which  are  eligible 
Credit  Unions  or  CDFI's,  see  Note  at  end 
of  this  Section,  below.) 

To  be  considered  for  funding,  each 
Application  submitted  by  other  than  an 
eligible  Credit  Union  or  Commimity 
Development  Financial  Institution  must 
include  a  copy  of  an  Agreement  or 


Agreements  with  one  or  more  partnering 
insured  Financial  Institutions  which  for 
the  proposed  project  include(s)  the 
provisions  set  out  in  Part  III  Element 
n(c),  which  state(s)  that  the  accounting 
procedures  to  be  followed  in  accoxmt 
management  will  conform  to  Guidelines 
(CFR  Part  74)  established  by  the 
Secretary. 

(Note:  Such  regulations  may  be  found  as 
Attachment  "L"  to  this  Announcement.),  and 
under  which  the  partnering  insured 
Financial  Institution  agrees  to  provide  project 
data  and  reports  as  requested  by  the 
applicant.  In  the  case  of  IDA's  established  as 
Trusts  under  Section  G.  Paragraph  (4),  above, 
the  partnering  financial  institution  must  be  a 
Qualified  Financial  Institution  as  defined  in 
Part  I  Section  F.(13).  In  the  case  of  IDA's 
established  as  Custodial  Accounts,  the 
partnering  financial  institution  must  be 
insured  and  must  meet  the  requirements  of 
Section  G.  Paragraph  (5),  above,  to  the 
satisfaction  of  the  Secretary.  (For 
applications  submitted  by  eligible  Credit 
Unions  pr  Community  Development 
Financial  Institutions  (CDFI's)  see  Note 
below.) 

The  Agreement  may  also  include 
other  services  to  be  provided  by  the 
partnering  Financial  Institution  that 
could  strengthen  the  program,  such  as 
Financial  Education  Seminars,  favorable 
pricing  or  matching  contributions 
provided  by  the  Financial  Institution, 
and  assistance  in  recruitment  of  Project 
Participants.  Strong  and  complete 
Agreements  with  financial  institutions 
will  be  recognized  in  the  application 
review  process  under  Sub-Element  11(c) 
of  the  application  Evaluation  Criteria 
imder  Part  III,  below. 

Note:  In  the  case  of  applications  submitted 
by  eligible  Credit  Unions  or  Community 
Development  Financial  Institutions,  where 
the  Reserve  Fund  and  IDA  accounts  are  to  be 
held  by  the  applicant  Institution  itself,  the 
applicant  must  submit,  in  lieu  of  a  Financial 
Institution  Agreement,  a  Statement  of  Policy, 
approved  by  its  Board  of  Directors  and 
attested  to  by  its  Chairperson  and  Chief 
Financial  Officer,  which  meets  the 
requirements  set  forth  in  this  section  (L.)  and 
in  Part  IH  Sub-Element  n(c).  This  Statement 
of  Policy  will  be  considered  in  the 
application  review  process  under  Sub- 
Element  11(c).  Where  such  applicants  are 
proposing  the  establishment  of  Reserve 
Fund(s)  or  IDA's  in  other.partnering 
Financial  Institutions,  they  must  submit  as 
part  of  their  applications  copies  of 
Agreements  with  such  Partnering  Financial 
Institution(s)  in  accordance  with  this  section. 

M.  Evaluation 

To  fulfill  the  legislative  requirement 
for  evaluation  of  the  Assets  for 
Independence  Demonstration  Program, 
the  Secretary  has  contracted  with  Abt 
Associates,  Inc.,  in  Cambridge, 
Massachusetts,  to  carry  out  the  required 
evaluation.  OCS  and  ACF's  Office  of 
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Planning,  Research  and  Evaluation 
(OPRE)  have  worked  together  with  the 
contractor  in  the  development  of  an 
evaluation  design  whose 
implementation  got  underway  in  the 
Spring  of  2001. 

Section  414  of  the  AFI  Act  stipulates 
that  in  evaluating  any  demonstration 
project  imder  the  AFI  Act,  the  research 
organization  (Abt  Associates)  shall, 
before,  during  and  after  the  project, 
obtain  such  quantitative  data  as  are 
necessary  to  evaluate  the  program 
thoroughly.  To  this  end  OCS  and  its 
technical  assistance  contractor, 
PeopleWorks,  Inc.,  have  worked  with 
the  ACF  Office  of  Planning,  Research 
and  Evaluation  (OPRE)  and  the  research 
organization  to  develop  a  reporting 
format  for  AFIA  grantees,  and  hope  to 
make  available  to  all  grantees  an  Asset 
Development  Information  System  to 
facilitate  the  maintenance,  collection, 
verification  and  reporting  of  the  data.  In 
addition.  Section  414  directs  that  the 
research  organization  shall  develop  a 
qualitative  assessment,  derived  from 
sources  such  as  in-depth  interviews,  of 
how  asset  accumulation  affects 
individuals  and  families. 

Grantees  in  the  Assets  for 
Independence  Demonstration  Program 
are  required  to  cooperate  with  the  OCS 
contractor's  nationwide  evaluation  of 
IDA  projects.  As  one  aspect  of  this 
cooperation,  grantees  are  required  by 
pecUon  407  (b)  (1)  and  (3)  the  AFI  Act 
to  spend  not  less  than  two  percent  (but 
no  more  than  fifteen  percent)  of  the 
Federal  grant  monies  to  provide  the 
research  organization  evaluating  the 
demonstration  project  under  section  414 
with  such  information  with  respect  to 
the  demonstration  project  as  may  be 
required  for  the  evaluation.  They  are 
also  strongly  urged  to  use  a  data 
collection/tracking  and  reporting 
software  approved  by  OCS  (i.e..  either 
the  "MIS  IDA"  system,  developed  by 
the  Center  for  Social  Development  at 
Washington  University  in  St.  Louis  or  a 
comparable,  compatible  system  such  as 
the  Asset  Development  Information 
System  being  considered  by  OCS.  It 
should  be  noted  that  the  MIS  IDA 
system  does  not  calculate  interest 
payments  to  IDA  accounts  as  required 
by.  the  AFI  Act.  Nor  does  it  provide  for 
collection  of  much  of  the  project 
information  that  the  AFI  Act  requires 
both  for  grantee  reports  and  the  program 
evaluation.  However,  PeopleWorks,  Inc. 
has  worked  with  SPSS,  Inc.  to  develop 
two  interim  software  packages  which 
are  now  available,  one  a  "bridge  to  MIS 
IDA"  package  and  the  other  an  "Interest 
Rate  Calculator,"  to  deal  with  these 
problems  on  a  temporary  basis.  (See  Part 
in,  Element  IV,  proposal  review  criteria 


for  applicant's  plan  for  data  collection, 
reporting  and  evaluation-related 
activity.) 

N.  Support  for  Noncustodial  Parents 

The  Office  of  Community  Services 
and  the  Office  of  Child  Support 
Enforcement  (OCSE)  both  in  the 
Administration  for  Children  and 
Families,  signed  a  Memorandum  of 
Understanding  (MOU)  to  foster  and 
enhance  partnerships  between  OCS 
grantees  and  local  Child  Support 
Enforcement  (CSE)  agencies.  (See 
Attachment  M  for  the  list  of  CSE  State 
Offices  that  can  identify  local  CSE 
agencies)  In  the  words  of  the  MOU: 

The  purpose  of  these  partnerships  will  be 
to  develop  and  implement  innovative 
strategies  in  States  and  local  communities  to 
increase  the  capability  of  low-income  parents 
and  families  to  fulfill  their  parental 
responsibilities.  Too  many  low-income 
parents  are  without  jobs  or  resources  needed 
to  support  their  children.  A  particular  focus 
of  these  partnerships  will  be  to  assist  low- 
income,  noncustodial  parents  of  children 
receiving  Temporary  Assistance  for  Needy 
Families  to  achieve  a  degree  of  self- 
sufficiency  that  will  enable  them  to  provide 
support  that  will  free  their  families  of  the 
need  for  such  assistance. 

Accordingly,  a  rating  factor  and  a 
review  criterion  have  been  included  in 
this  Program  Announcement  which  will 
award  two  points  to  applicants  who 
have  entered  into  partnership 
agreements  with  their  local  CSE  agency 
to  provide  for  referrals  to  their  project 
in  accordance  with  provisions  of  the 
OCS-OCSE  MOU.  (See  Part  HI. 
Evaluation  Criteria  7.) 

Part  m.  The  Project  Description, 
Program  Proposal  Elements  and  Review 
Criteria 

A.  Purpose 

The  project  description  provides  the 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly. 
Applicants  are  encouraged  to  provide 
information  on  their  organizational 
structure,  staff,  related  experience,  and 
other  information  considered  to  be 
relevant.  Awarding  offices  use  this  and 
other  information  to  determine  whether 
the  applicant  has  the  capability  and 
resources  necessary  to  carry  out  the 
proposed  project.  It  is  important, 
therefore,  that  this  information  be 
included  in  the  application.  However, 


in  the  narrative  the  applicant  must 
distinguish  between  resources  directly 
related  to  the  proposed  project  bom 
those  that  will  not  be  used  in  support 
of  the  specific  project  for  which  funds 
are  requested. 

B.  Project  Summary/Abstract 

Provide  a  summary  of  the  project 
description  (a  page  or  less)  with 
reference  to  the  funding  request. 

C.  Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial, 
instructional,  and/or  other  problem(s) 
requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated; 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

D.  Results  or  Benefits  Expected 

Identify  the  results  and  benefits  to  be 
derived.  For  example,  describe  the 
population  to  be  recruited  to  the  IDA 
program,  how  many  accoimts  are 
projected  to  be  opened,  what  qualified 
expenses  are  expected  to  be  achieved, 
and  how  they  will  assist  participants  to 
move  towards  self-sufficiency. 

E.  Approach  \ 

Outline  a  plan  of  action  which 
describes  the  scope  and  detail  of  how 
the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  .your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  featiires  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  to  be  served 
and  the  number  of  accounts  opened. 
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When  accomplishments  cannot  be 
quantified  by  activity  or  function,  list 
them  in  chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

If  any  data  is  to  be  collected, 
maintained,  and/or  disseminated, 
clearance  may  be  required  from  the  U.S. 
Office  of  Management  and  Budget 
(OMB).  This  clearance  pertains  to  any 
"collection  of  information  that  is 
conducted  or  sponsored  by  ACF." 

List  organizations, 4Eooperating 
entities,  consultants,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution. 

F.  Organization  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CP As/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission.  The  non-profit 
agency  can  accomplish  this  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  Section 
501(c)(3)  of  the  IRS  code,  or.  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or.  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled, 

G.  Budget  and  Budget  Justification 

Provide  a  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 


The  following  guidelines  are  for 
preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  For  purposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resources"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-Federal  resources  are  all  other 
Federal  and  non-Federal  resources.  It  is 
suggested  that  budget  amoimts  and 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories;  second  column.  Federal 
budget;  next  column(s),  non-Federal 
budget(s),  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

Personnel 

Description:  Costs  of  employee 
salaries  and  wages. 

Justification:  Identify  the  project 
director  or  principal  investigator,  if 
known.  For  each  staff  person,  provide 
the  title,  time  commitment  to  the  project 
(in  months),  time  conunitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  annual  s^ary,  grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant. 

Fringe  Benefits 

Description:  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 

Justification:  Provide  a  breakdown  of 
the  amoxmts  and  percentages  that 
comprise  fringe  benefit  costs  such  as 
health  insurance,  FICA.  retirement 
insurance,  taxes,  etc. 

Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

Justification:  For  each  trip,  show  the 
total  nimiber  of  traveler(s),  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owned 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Travel  costs  for  key  staff  to 
attend  ACF-sponsored  workshops 
should  be  detailed  in  the  budget. 

Equipment 

Description:  "Equipment"  means  an 
article  of  nonexpendable,  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  the  lesser 
of  (a)  the  capitalization  level  established 
by  the  organization  for  the  financial 


statement  purposes,  or  (b)  $5,000.  (Note: 
Acquisition  cost  means  the  net  invoice 
unit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 
Ancillary  charges,  such  as  taxes,  duty, 
protective  in-transit  insurance,  freight, 
and  installation  shall  be  included  in  or 
excluded  from  acquisition  cost  in 
accordance  with  the  organization's 
regular  written  accounting  practices.) 

Justification:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  unit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition.  i 

Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  category. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 
information  which  supports  the  amount 
requested. 

Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those 
which  belong  imder  other  categories 
such  as  equipment,  supplies, 
construction,  etc.  Third-party  evaluation 
contracts  (if  applicable)  and  contracts 
with  secondary  recipient  organizations, 
including  delegate  agencies  and  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant,  should  be  included 
under  this  category. 

Justification:  All  procurement 
transactions  shall  be  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  iree 
competition.  Recipients  and 
subrecipients,  other  than  States  that  are 
required  to  use  Part  92  procedures,  must 
justify  any  anticipated  procurement 
action  that  is  expected  to  be  awarded 
without  competition  and  exceed  the 
simplified  acquisition  threshold  fixed  at 
41  use  403(11)  (currently  set  at 
$100,000.)  Recipients  might  be  required 
to  make  available  to  ACF  pre-award 
review  and  procurement  documents, 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc. 

Note:  Whenever  the  appHcant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applicant  must  provide  a  detailed  budget 
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and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 


Other 


I  Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate, 
may  include  but  are  not  limited  to 
insurance,  food,  medical  and  dental 
costs  (noncontractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  such  as 
tuition  and  stipends,  staff  development 
costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description  and  a  justification 
for  each  cost  under  this  category. 

H.  Non-Federal  Resources 

Amounts  of  non-Federal  resources 
that  will  be  used  to  support  the  project 
as  identified  in  Block  15  of  the  SF-424. 
The  firm  commitment  of  these  resources 
must  be  documented  and  submitted 
with  the  application  in  order  to  be  given 
credit  in  the  review  process.  A  detailed 
budget  must  be  prepared  for  each 
funding  source. 

/.  Evaluation  Criteria 

'roposal  Elements  and  Review  Criteria 
or  Applications 

Each  application  which  passes  the 
nitial  OCS  Screening,  as  described  in 
*art  rv.  Section  D,  below,  will  be 
assessed  and  scored  by  three 
independent  reviewers.  Each  reviewer 
will  give  a  numerical  score  for  each 
application  reviewed.  These  numerical 
scores  will  be  supported  by  explanatory 
statements  on  a  formal  rating  form 
describing  major  strengths  and 
weaknesses  imder  each  applicable 
criterion  published  in  the 
Announcement.  Scoring  will  be  bas^ 
on  a  total  of  100  points,  and^or  each 
application  will  be  the  average  of  the 
scores  of  the  three  reviewers. 

The  competitive  review  of  Assets  for 
Independence  Demonstration  Program 
proposals  will  be  based  on  the  degree  to 
which  applicants: 

(1)  Incorporate  each  of  the  Program 
Elements  and  Sub-Elements  below  into 
their  proposal  narratives,  so  as  to 
describe  convincingly  a  project  that  will 
develop  new  asset  accumulation 
opportunities  for  lower-income  working 
families,  through  creation  of  IDA 
accounts  and  the  provision  of  matching 
contributions,  economic  literacy 
training,  and  other  supportive  services, 
that  can  lead  to  a  transition  from 
dependency  to  economic  self- 
sufficiency  through  the  accumxUation  of 
assets  and  the  pursuit  of  activities 


requiring  one  or  more  qualified 
expenses; 

(2)  Adhere  to  the  requirements  in  Part 
II,  above,  and  include  the  required 
program  activities  and  agreements  set 
forth  in  that  Part;  and, 

(3)  Commit  to  cooperation  with  the 
nationwide  evaluation  of  the 
demonstration  projects,  and  provide  for 
the  collection  and  validation  of  relevant 
data  to  support  the  national  evaluation, 
being  carried  out  by  the  Abt  Associates 
under  contract  with  ACF,  of  the  project 
design,  implementation,  and  outcomes 
of  this  Demonstration  Program. 

In  order  to  simplify  the  application 
preparation  and  review  process,  OCS 
seeks  to  keep  grant  proposals  cogent  and 
brief.  Where  applications  have  project 
narratives  (excluding  Project 
Simmiaries,  Tables  of  Contents,  Budget 
Justifications  and  Appendices)  of  more 
than  30  letter-sized  pages  of  12  c.p.i. 
type  or  equivalent  on  a  single  side  only 
the  first  30  pages  will  be  reviewed  for 
funding. 

Applicants  should  prepare  and 
assemble  their  project  description  using 
the  following  outline  of  required  project 
elements.  They  should,  furthermore, 
build  their  project  concept,  plans,  and 
application  description  upon  the 
guidelines  set  forth  for  each  of  the 
project  elements. 

OCS  seeks  to  learn  from  the 
application  why  the  project  is  important 
or  necessary,  what  activities  will  be 
carried  out.  and  why  and  how  the 
project  as  proposed  is  expected  to  lead 
to  significant  permanent  and 
measurable  results  in  individual  and 
family  economic  self-sufficiency 
through  economic  literacy  and 
accimiulation  of  assets.  Applicants  are 
urged  to  design  and  present  their  project 
in  a  way  that  makes  clear  the  cause- 
effect  relationship  between  what  the 
project  plans  to  do  and  the  results  it 
expects  to  achieve.  The  application 
should  begin  with  a  brief  summary,  as 
described  in  Part  VI  Section  A,  below 
(which  will  not  be  counted  as  part  of  the 
30-page  project  narrative). 

Project  descriptions  are  evaluated  on 
the  basis  of  substance,  not  length.  All 
pages  should  be  numbered  and  a  table 
of  contents  should  be  included  for  easy 
reference.  For  each  of  the  Project 
Elements  or  Sub-Elements  below  there 
is  at  the  end  of  the  discussion  a 
suggested  number  of  pages  to  be 
devoted  to  the  particular  element  or 
sub-element.  These  are  suggestions 
only;  but  the  applicant  must  remember 
that  the  overall  Project  Narrative  must 
not  be  longer  than  30  pages.      ^ 


Evaluation  Criteria  1:  Organizational 
Profiles 

Element  I.  Organizational  Experience 
and  Administrative  Capability:  Ability 
To  Assist  Participants  (0  to  20  Points) 

Criterion:  The  capability  and  relevant 
experience  of  the  applicant,  its  staff,  and 
its  partners  and  collaborators  in 
developing  and  operating  programs 
which  deal  with  poverty  problems 
similar  to  those  to  be  addressed  by  the 
proposed  project.  Applicants  should 
include  their  experience  and  capability 
in  providing  supportive  services  to 
TAJ^  recipients  and  other  low  income 
individuals  and  working  families 
seeking  to  achieve  economic  stability 
and  self-sufficiency:  and  in  recruiting, 
educating,  and  assisting  project 
participants  to  increase  their  economic 
independence  and  general  well-being 
through  economic  literacy  education 
and  the  accumulation  of  assets. 

Experience:  In  this  section, 
applications  should  briefly  cite  a  few 
specific,  concrete  examples  of 
successful  programs  and  activities,  with 
accomplishments,  with  which  applicant 
has  been  involved  which  have 
contributed  to  its  experience  and 
capability  to  carry  out  the  proposed 
project.  'This  should  include: 

•  Experience  in  working  with  the 
target  or  similar  populations; 

•  Collaborative  programming  and 
operations  which  involve  financial 
institutions:  and 

•  •  Financial  plaiming,  budget 
counseling,  educational  guidance, 
preparation  for  home  ownership,  and/or 
self-employment  training. 

Agency  Management  Commitment 

•  Identify  applicant  agency  executive 
leadership  and  briefly  describe  their 
involvement  in  the  proposed  project; 

•  Provide  assurance  of  their 
commitment  to  its  successful 
implementation.  (This  can  be  achieved 
by  a  statement  or  letter  from  agency 
executive  leadership  which  may  be 
included  in  the  Appendix,  and  which 
should  note  and  justify  the  priority  that 
this  project  will  have  within  the  agency 
including  the  facilities  and  resources 
that  it  has  available  to  carry  it  out.) 

Qualifications,  experience,  capacity 
and  commitment  of  the  key  staff 
person(s)  who  will  administer  and 
implement  the  project: 

•  Identify  the  individual  staff 
person(s)  who  will  have  the  most 
responsibility  for  managing  the  project, 
coordinating  services  and  activities  for 
participants  and  partciers,  and  for 
achieving  performance  targets. 

•  Indicate  the  amount  of  time  (in 
FTE)  each  will  be  expected  to  devote  to 
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the  project  and  briefly  describe  their 
roles  and  responsibilities; 

•  Include  resume  or  resiunes  of  key 
project  personnel  in  the  Appendix. 
(The  person  identified  as  Project 
Director  should  have  supervisory 
experience,  experience  in  working  with 
financial  institutions  and  budget  related 
problems  of  the  poor,  and  experience 
with  the  target  population); 

•  Include  in  the  Appendix  the 
Position  Description(s)  for  key  project 
staff  who  have  not  yet  been  identified. 

Roles,  responsibilities,  and  experience 
of  any  other  organizations  that  will  be 
collaborating  with  the  Applicant  to 
assist  and  support  Project  Participants 
in  the  pursuit  of  their  goals  under  the 
project.  Supporting  doomientation 
concerning  these  partnering  agencies 
and  their  written  commitment  to 
participation  in  the  project  should  be 
included  in  the  Appendix  to  the 
proposal. 

Where  the  Applicant  is  applying  as 
the  lead  agency  for  a  consortium  of 
partnering  organizations,  each  of  these 
organizations  should  be  briefly 
described  in  this  section  of  the  Project 
Narrative;  and  background  materials 
citing  their  relevant  experience  and  staff 
capabilities  should  be  included  in  the 
Appendix.  In  such  cases  the  Applicant 
should  docimient  its  capability  and 
experience  in  managing  such  consortia, 
and  the  roles  and  responsibilities  of  all 
participating  agencies  should  be  clearly 
set  forth  in  Partnering  Agreements 
between  the  Applicant  and  each  of  the 
member  organizations.  Copies  of  the 
Agreements  should  be  included  in  the 
Appendix,  and  the  roles  and 
responsibilities  clearly  explained  in 
Element  11(b),  Project  Design,  and 
reflected  in  the  Work  Plan  under 
Element  n(d). 

It  is  suggested  that  appUcants  use  no 
more  than  5  pages  for  this  sub-Element, 
not  counting  actual  resumes  or  position 
descriptions,  which  should  be  included 
in  an  Appendix  to  the  proposal,  or 
background  materials  on  consortium 
members  (if  any)  and  other  collaborating 
agencies,  supportive  materials,  and, 
where  applicable.  Partnering 
Agreements  with  members,  which 
should  also  be  included  in  the 
Appendix. 

Evaluation  Criteria  2:  Approach  I 

Element  11.  Sufficiency  of  the  Project 
Theory,  Design,  and  Plan  (0-45  Points) 

Criterion:  The  degree  to  which  the 
project  described  in  the  application 
appears  likely  to  restilt  in  the 
establishment  of  a  workable,  fiscally 
sound  project  that  will  provide  a 
structure  of  incentives  and  supports  for 


TANF  eligible  households  and  other 
working  families  of  limited  means  that 
will  enable  them  to  increase  their 
economic  self  sufficiency  through 
economic  literacy  training  and  asset 
accumulation  for  one  or  more  "qualified 
expenses". 

DCS  seeks  to  learn  from  the 
application  why  and  how  the  project  as 
proposed  is  expected  to  establish  the 
creation  of  new  opportunities  for  asset 
accumulation  by  eligible  individuals 
and  families  that  can  lead  to  significant 
improvements  in  individual  and  family 
self-sufficiency  through  activities 
requiring  one  or  more  qualified 
expenses:  for  post-secondary  education, 
home  ownership,  and/or  qualified 
business  capitalization. 

Applicants  are  urged  to  design  and 
present  their  project,  pursuant  to  the 
following  suh-elements,  in  terms  of  a 
conceptual  cause-effect  framework  that 
makes  clear  the  relationship  between 
what  the  project  plans  to  do  and  the 
results  it  expects  to  achieve. 

Sub-Element  11(a)(1).  Description  of 
Target  Population,  Analysis  of  Need, 
and  Project  Assumptions  (0-6  Points) 

Target  population  and  area: 

•  Precisely  identify  the  target 
population(s)  to  be  served. 

•  Identify  and  briefly  describe  the 
geographic  area  to  be  impacted. 

•  Cite  (with  source  of  data)  the 
percentage  of  residents  of  that  target 
area  who  are  low-income  individuals, 
who  are  TANF  recipients,  as  well  as  the 
unemployment  rate,  and  other  data  that 
are  relevant  to  the  project  design.  Note: 
Both  the  poverty  rate  and 
unemployment  rate  of  the  target 
community(s)  are  needed  to  be  set  forth 
in  the  Application  so  that  its  eligibility 
for  the  legislative  preference  under  Sub- 
Element  11(a)(2)  may  be  determined  (see 
below). 

The  project  design  or  plan  should 
begin  with  identifying  the  underlying 
assiimptions  about  the  program.  These 
are  the  beliefs  on  which  the  proposed 
program  is  built.  They  should  begin 
with  assiunptions  about  the  strengths 
and  needs  of  the  population(s)  to  be 
served;  about  how  the  accumulation  of 
assets  will  enable  project  participants  to 
build  on  those  strengths  in  their  quest 
to  achieve  self-sufficiency;  and  about 
what  anticipated  needs  of  the 
participants  could  be  barriers  to  that 
achievement. 

In  other  words,  the  underlying 
assumptions  of  the  program  are  the 
applicant's  analysis  of  the  participant 
strengths  and  potential  to  be  supported 
and  their  needs  and  problems  to  be 
addressed  by  the  project,  and  the 
applicant's  theory  of  how  its  proposed 


interventions  will  address  those 
strengths  and  needs  to  achieve  the 
desired  result.  A  strong  application  is 
based  upon  a  clear  description  of  the 
strengths,  opportimities,  needs  and 
problems  to  be  supported  and 
addressed,  and'a  persuasive 
understanding  of  the  nature  of  the 
opportunities  and  causes  of  the 
problems. 

Thus  the  application  should  include  a 
brief  discussion  of  the  following: 

•  The  identified  strengths  and  needs 
of  the  population{s)  to  be  served; 

•  How  the  accumulation  of  assets  will 
enable  project  participants  to  build  on 
those  strengths  in  their  quest  to  achieve 
self-sufficiency; 

•  What  anticipated  needs  of  the 
participants  could  be  barriers  to  that 
achievement. 

•  Any  identified  personal  barriers  to 
employment,  job  retention  and  greater 
self-sufficiency  faced  by  the  population 
to  be  targeted  by  the  project  (for 
example,  illiteracy,  substance  abuse, 
family  violence,  lack  of  skills  training, 
health  or  medical  problems,  need  for 
childcare.  lack  of  suitable  clothing  or 
equipment,  or  poor  self-image); 

•  Any  identified  community  systemic 
barriers  which  the  applicant  will  seek  to 
overcome  (for  example,  lack  of  public 
transportation;  lack  of  markets; 
unavailability  of  financing,  insurance  or 
bonding;  inadequate  social  services  for 
employment  service,  child  care,  job 
training;  high  incidence  of  crime;  lack  of 
housing;  inadequate  health  care;  or 
environmental  hazards). 

•  The  personal  and  family  services 
and  support  needed  by  project 
participants  which  will  enhance  job 
retention  and  advancement,  so  as  to 
assure  continued  ability  to  save  from 
earned  income,  and  which  will  also 
help  to  assure  that  benefits  attainable 
through  asset  acciunulation  are  not 
diverted  by  crises  beyond  the 
participants'  control  which  would  lead 
to  emergency  withdrawals. 

The  applicant  should  thus  be 
prepared  to  demonstrate  that  the 
proposed  project  activities  will  provide 
participants  with  realistic  prospects  for 
making  the  investments  needed  to 
acquire  the  assets  which  are  the  goal  of 
the  IDA. 

Where  appUcant  is  the  lead  agency  for 
a  group  or  consortium  of  organizations, 
this  narrative  should  very  briefly 
siunmarize  the  location,  character,  and 
unemployment  and  poverty  status  of  the 
different  target  populations.  More 
detailed  information  for  each  of  the 
participating  organizations  should  be 
included  in  the  Appendix  to  the 
Application. 
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Sub-Element  11(a)(2).  Description  of 
Target  Population,  Analysis  of  Need, 
and  Project  Assimiptions — Legislatively 
Mandated  Preferences  (Weight  of  0-4 
Points  in  Proposal  Review) 

Note:  See  the  legislative  preferences  set 
C  irth  in  Part  11  Section  I  (Preferences),  al)ove. 

1.  Applicant  demonstrates  the 
willingness  and  ability  to  select 
individuals  for  participation  in  the 
project  who  are  predominantly  from 
households  in  which  a  child  (or 
children)  is  living  with  the  child's 
biological  or  adoptive  mother  or  father, 
or  with  the  child's  legal  guardians. 
Applications  which  include  a  targeting 
of  TANF  eligible  households  will  be 
deemed  to  have  met  this  preference, 
described  in  Part  11. 1.(1.)  (Weight  of  0- 
2  points  in  proposal  review) 

2.  Applicant  targets  individuals 
residing  within  one  or  more  relatively 
well-defined  neighborhoods  or 
communities  (including  rural 
communities,  public  housing 
developments.  Empowerment  Zones 
and  Enterprise  Communities)  that 
experience  high  rates  of  poverty  or 
unemployment.  Applicant  must  cite 
data  and  source  of  data  to  demonstrate 
eligibility  for  this  preference. 
(Applications  which  target  residents  of 
Empowerment  Zones,  Enterprise 
Communities,  Public  Housing,  or  CDFI 
Fund-designated  Distressed 
Conununities  will  be  deemed  to  have 
met  this  preference,  described  in  Part  11, 
1.(3.)  (Weight  of  0-2  points  in  proposal 
review) 

In  the  case  of  a  consortium  of 
organizations  operating  programs 
funded  through  a  lead  agency,  if  a 
majority  of  the  participating 
organizations  meet  these  legislative 
preferences,  the  Application  as  a  whole 
will  be  awarded  these  points. 

It  is  suggested  that  applicants  use  no 
more  than  5  pages  for  this  Sub-Element, 
not  including  any  more  detailed 
information  about  target  populations  or 
communities,  which  should  be  included 
in  the  Appendix. 

Sub-Element  11(b).  Project  Approach  and 
Design:  Interventions,  Outcomes,  and 
Goals  (0-15  Points) 

The  Application  should  outline  a  plan 
of  action  which  describes  the  scope  and 
detail  of  the  proposed  project  activities 
which  will  be  undertaken,  and  explains 
how  they  will  contribute  to  the 
achievement  of  project  goals.  This  sub- 
element  should  begin  with  a  concise 
statement  of  project  goals,  which  should 
include: 

•  The  number  of  IDAs  that  are 
proposed  to  be  established  for  each  of 
the  "Qualified  Expenses"  under  the  AFI 


Act  (first  home,  post  secondary 
education,  business  capitalization); 

•  The  projected  monthly  savings  by 
AFI-eligible  IDA  holders  and  the 
planned  rate  of  matching  contributions; 
(Projected  savings  may  vary  depending 
on  participant  ability  to  pay.) 

•  The  projected  savings  and  asset 
goals  of  the  AFI-eligible  participants.  (It 
is  recognized  that  these  projections  may 
be  revised  during  the  course  of  the 
project,  based  on  actual  experience  of 
the  participants.);  and 

•  Demonstration  that  projected 
savings  goals  have  a  true  relation  to  the 
ability  of  the  Participant  to  save  and  to 
the  value  or  cost  of  the  "Qualified 
Expense"  for  which  the  IDA  is  to  be 
used,  be  it  housing,  post  secondary 
education,  or  business  capitalization. 

Next,  the  Applicant  should  present  a 
clear  and  straightforward  description, 
from  the  point  of  view  of  the  Project 
Participant,  of  just  how  the  proposed 
IDA  Project  will  operate.  This 
description  should  take  an  eligible 
member  of  the  target  population  through 
project  activities  from  recruitment 
through  the  payment  for  the  "Qualified 
Expense"  (and  beyond,  if  appropriate). 
It  is  suggested  that  the  description 
generally  follow  the  outline  below,  plus 
any  additional  activities  that  the 
Applicant  proposes  to  undertake  as  part 
of  its  project: 

(1)  How/ where  does  the  potential 
participant  learn  information  about  the 
Project  that  will  excite  his/her  interest? 
[Recruitment) 

(2)  Once  interested,  how.  when,  by 
whom,  and  on  what  basis  is  the  recruit 
selected  to  participate  in  the  project? 
[Selection) 

(3)  How  and  when  and  with  what 
assistance  (Case  Management?  Family 
Development?)  does  the  new  participant 
make  decisions  concerning  the  amoimt 
of  weekly  or  monthly  savings  and  the 
selection  of  "Qualified  Expense"?  Or  is 
this  part  of  the  Selection  Process? 
[Consultation) 

(4)  When  and  where  and  with  whom 
does  the  Participant  reach  agreement  on 
and  sign  a  "Savings  Plan  Agreement"? 
(Include  here  a  brief  discussion  of  the 
provisions  of  the  Agreement,  or  refer  to 
a  sample  provided  in  the  Appendix.) 
[Savings  Plan  Agreement) 

(5)  Where,  when  and  how  does  the 
Participant  actually  open  his/her  IDA 
account  with  the  Insured  Financial 
Institution?  Where  is  the  Institution  in 
relation  to  the  Participant's  home/place 
of  work?  How  does  the  Participant  get 
to  the  Institution?  (Include  here  a  brief 
discussion  of  the  role  of  the  Financial 
Institution  in  account  management,  data 
collection  and  reporting,  and  any  other 
services  it  will  provide,  referring  to 


copies  of  the  agreement(s)  with  the 
Financial  Institution(s)  in  the 
Appendix.)  [Opening  of  the  ID  A/Role  of 
the  Financial  Institution) 

(6a)  How  and  where  will  participant 
make  savings  deposits?  In  person?  By 
mail?  Through  payroll  deduction? 
[Savings  Deposits) 

(6b)  What  happens  if  a  scheduled 
deposit  is  missed?  Will  the  participant 
be  sent  a  post  card?  Receive  a 
supportive  phone  call?  [Delinquency) 

(7a)  Where  and  when  and  from  wiiom 
does  the  participant  receive  "Economic 
Literacy"  or  "Budgeting"  training,  and 
do  childcare  and  transportation  need  to 
be  provided?  [Training  and  Support) 

{7b)  Where  and  when  and  from  whom 
does  participant  receive  Credit  Repair 
Services  if  they  are  needed;  and  are 
there  ways  to  escape  from,  or  avoid 
Predatory  Lenders?  [Credit  Repair) 

(8a)  Where  and  when  and  fi^m  whom 
does  the  participant  receive  needed 
support  to  remain  on  the  job  with 
opportunity  for  advancement  (So  as  to 
assure  continued  savings  fix>m  earned 
income)?  [Post  Employment  Support 
Services) 

(8b)  Where  and  when  and  from  whom 
does,  the  participant  receive  emergency 
services  so  as  to  avoid  having  to  make 
Emergency  Withdrawals?  [Crisis 
Intervention) 

(9)  Where  and  when  and  from  whom 
does  the  participant  receive  "Qualified 
Expenditure"  training  related  to  home 
ownership,  pursuit  of  educational  goals, 
or  business  plan  development  and 
business  management?  (  Qualified 
Expenditure  Support) 

(10)  When  the  IDA  savings/match 
goals  have  been  achieved,  where,  when 
and  how  does  the  participant  make  or 
arrange  withdrawals  to  support  the 
"Qualified  Expenses"?  [Withdrawals) 

Finally,  and  following  the  above 
description,  the  Applicant  should 
explain  how  the  proposed  project 
activities  will  result  in  outcomes  which 
will  build  on  the  strengths  of  the 
Program  Participants  and  assist  them  to 
overcome  the  identified  personal  and 
systemic  barriers  to  achieving  self- 
sufficiency: 

What  will  the  project  staff  do  with  the 
resources  available  to  the  project; 

How  will  what  they  do  (interventions) 
assist  project  participants  to  accumulate 
assets  in  Individual  Development 
Accounts  and  use  those  assets  for 
"Qualified  Expenses"  in  a  manner  that 
will  help  lead  them  to  self-sufficiency'; 
and 

What  personal  and  family  service  and 
support  will  be  provided  to  project 
participants  that  will  enhance  job 
retention  and  advancement,  so  as  to 
assure  continued  ability  to  save  bom 
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earned  income,  and  which  will  also 
help  to  assure  that  benefits  attainable 
through  asset  acciunulation  are  not 
diverted  by  crises  beyond  the 
participants'  control  which  would  lead 
to  emergency  withdrawals. 

In  this  description  the  applicant 
should  discuss  all  of  the  planned 
activities  and  interventions,  including 
those  supported  by  other  available 
resources  or  partnering  organizations, 
and  should  ekplain  the  reasons  for 
taking  the  approaches  proposed.  The 
description  should  give  a  clear  picture 
of  how  the  project  as  a  whole  will 
operate  from  day  to  day,  including  the 
recruiting,  financial,  program  support, 
and  data  collection  responsibilities  of 
the  applicant  and  any  partners  in  the 
project,  and  just  how  they  will  interact 
with  the  financial  institutions  and  other 
participating  agencies. 

Where  the  Applicant  is  a  lead  agency 
for  a  group  or  consortium  of 
organizations,  the  role  of  each  must  be 
clearly  defined  in  this  section  of  the 
application.  In  such  cases  Applicants 
should  attach  copies  of  signed 
Partnering  Agreements  with  each  of  the 
member  organizations  setting  forth  the 
roles  and  responsibilities  of  each.  (See 
Element  I  and  Part  II  Section  B.(3) 
above.) 

It  is  suggested  that  applicants  use  no 
more  than  9  pages  for  Xhis  Sub-Element, 
not  including  copies  of  agreements  with 
financial  institutions,  partnering 
agencies  or  organizations,  or  sample 
"Savings  Plan  Agreement  ",  which 
should  be  in  an  Appendix. 

Sub-Element  11(c).  Financial 
Institution  Agreement/ Statement  of 
Policy  (0-10  Points) 

Note:  In  the  case  of  applications  submitted 
by  eligible  Credit  Unions  or  Community 
Development  Financial  Institutions,  where 
the  Reserve  Fund  and  IDA  accounts  are  to  be 
held  by  the  applicant  Institution  itself,  the 
applicant  must  submit,  in  lieu  of  a  Financial 
Institution  Agreement,  a  Statement  of  Policy, 
approved  by  its  Board  of  Directors  and 
attested  to  by  its  Chairperson  and  Chief 
Financial  Officer,  which  sets  forth  the 
provisions  listed  under  this  Sub-Element, 
and  which  will  be  considered  in  like  manner 
in  the  competitive  review  process.  Where 
such  applicants  are  proposing  the 
establishment  of  Reserve  Fund(s)  or  IDA's  in 
other  partnering  Financial  Institutions,  they 
should  submit  as  part  of  their  applications 
copies  of  Agreements  with  such  Partnering 
Financial  Institution(s)  in  accordance  with 
this  Sub-Element.  It  is  suggested  that 
applicants  need  not  include  discussion  of 
these  Agreements/ Statements  of  Policy  in 
their  Proposal  Narrative,  but  should  only 
identify  file  Financial  Institution(s)  and 
reference  the  Agreement/Statement  of  Policy 
as  included  in  an  Appendix  to  the 
Application. 


Applicants  other  than  eligible  Credit 
Unions  or  CDFl's  must  identify  the 
Qualified  Financial  Institution(s)  with 
which  they  are  partnering  in  the 
development  and  implementation  of  its 
IDA  Project,  and  all  applicants  must 
include  in  an  Appendix  a  copy  of  a 
signed  Agreement  between  the 
Applicant  and  the  Financial 
Institution(s),  or,  in  the  case  of  eligible 
Credit  Unions  or  CDFl's,  a  Statement  of 
Policy,  which  sets  forth: 

(1)  "That  the  project's  Reserve  Fund 
will  be  established  in  the  Financial 
Institution: 

(2)  That  its  management  will  conform 
to  the  requirements  of  the  AFI  Act  (see 
PART  n  Section  0.(1 )  above); 

(3)  The  rate  of  interest  to  be  paid  on 
amounts  in  the  Reserve  Fund; 

(4)  That  IDA  accounts  will  be 
established  in  the  Financial  Institution 
through  written  governing  instruments 
in  accordance  with  the  requirements  of 
Part  n.  Section  G.  Paragraph  (4),  sub- 
paragraphs (a)  through  (g),  and 
Paragraph  (5),  above,  including  the 
requirements  for  deposits  (by  cash, 
check,  money  order  or  electronic 
transfer)  and  withdrawals  (signature  of 
the  account  holder  and  of  a  responsible 
official  of  the  project  grantee  required); 

(5)  How,  when,  and  where  participant 
deposits  will  be  made; 

(6)  How  and  when  matching 
contributions  will  be  made  (e.g.  in  a 
parallel  account); 

(7)  The  rate  and  frequency  of  interest 
payments  on  accounts,  including 
matching  contributions; 

(8)  That  the  accounting  procedures  to 
be  followed  in  account  management 
will  conform  to  the  Guidelines 
established  by  the  Secretary  as  set  forth 
in  Attachment  "L"  to  this 
Aimouncement; 

(9)  The  data  and  reports  that  will  be 
furnished  to  the  grantee  concerning  the 
Reserve  Fund  and  IDA  accounts; 

(10)  The  Non-Federal  Share 
contribution,  if  any,  being  made  by  the 
Financial  Institution  for  deposit  in  the 
Reserve  Fund,  and  the  schedule  of 
deposits  of  such  contribution;  and 

(11)  Other  services  to  be  provided  by 
the  Financial  Institution(s)  that  could 
strengthen  the  project,  such  as  Financial 
Education  Seminars,  favorable  pricing 
on  fees,  out-stationing  of  services  in 
community  facilities,  or  assistance  in 
recruitment  of  Project  Participants. 

Agreements/policies  which  meet  the 
basic  requirements  of  paragraphs  (1) 
through  (9),  above  will  be  awarded  up 
to  eight  (8)  points  in  the  competitive 
review  process.  To  be  awarded  a  higher 
score  Agreements/Statements  of  Policy 
must  include  some  provisions  from 


those  included  in  paragraphs  (10)  and 

(11). 
As  noted  above,  the  applicant  need 

only  identify  the  partnering  Financial 

Institution(s)  imder  this  Sub-Element, 

and  reference  the  Agreement(s)  or 

Statement  of  Policy  in  the  Appendix  to 

the  Application. 

Sub-Element  11(d).  Work  Plan.  Time 
Lines,  Projections.  Management  Plan  (0- 
10  Points) 

For  this  Sub-element,  applicants 
should  provide  the  information 
described  below  in  items  A  and  B  of  this 
Sub-element. 

A.  Quantitative  Quarterly  Projections  of 
the  Following  Information  (Which  May 
Be  Presented  in  the  Form  of  a  Gant 
Chart  or  Table) 

•  The  projected  number  of 
participants  to  be  enrolled  in  each 
quarter; 

•  The  number  of  Individual 
Development  Accounts  projected  to  be 
opened  in  each  quarter  for  each  of  the 
"Qualified  Expenses",  with  an  estimate 
of  expected  attrition  among  participants; 

•  The  number  and  amoimt  of 
projected  deposits  in  each  quarter; 

•  A  projected  schedule  of  IDA 
completions  and  qualified  expense 
payments,  which  should  reflect  the 
expected  attrition  noted  above; 

•  A  projected  schedule  of  financial 
literacy  training  classes  to  be  presented; 

•  The  number  and  types  of  other 
support  services  to  be  provided  to 
participants; 

•  A  projected  schedule  of  "asset- 
related  training"  to  be  provided 
participants;  and 

•  Key  project  tasks,  with  the 
timelines  and  major  milestones  for  their 
implementation. 

Where  the  Applicant  is  a  lead  agency 
for  a  group  or  consortitun  of 
organizations,  this  information  should 
be  broken  out  for  each  of  the  member 
organizations.  Applicant  may  be  able  to 
use  a  time  line  chart  to  convey  this 
aspect  of  the  work  plan  in  minimal 
space. 

Note:  Applicants  should  make  sure  that 
these  projections  relate  accurately  to  the 
amount  of  grant  funds  requested  and  rates  of 
matching  contributions  that  are  planned  for 
IDA'S.  In  other  words,  applicants  should 
project  the  number  of  IDA  accounts  that  will 
be  matched  by  the  grant  funds  that  will  be 
available  to  the  project,  given  the  proposed 
maximum  matching  contribution  (which 
cannot  be  more  than  S2000  in  Federal  grant 
funds).  Thus: 

•  Applicants  should  not  project  a 
greater  number  of  IDA  accoxmts  than 
that  number  that  can  be  matched  by  the 
grant  funds  that  will  be  available  to  the 
project. 
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•  Applicants  should  also  be  aware 
that  DCS  funds  awarded  pursuant  to 
this  Armouncement  will  be  from  FY 
2002  funds  and  may  not  be  expended 
after  the  end  of  the  five-year  Project/ 
Budget  Period  to  support  administration 
of  the  project  or  matching  contributions 
to  Individual  Development  Accoimts 
which  may  be  open  at  that  time. 

•  Consequently.  Applicants  should 
consider  carefully  the  length  of  time 
participants  will  need  to  achieve  their 
savings  goals  and  at  what  point  in  the 
project  tihey  should  discontinue  the 
opening  of  new  accounts. 

•  Applicants  must  include  a 
statement  of  assurance  that  in  every  case 
an  IDA  accoimt  will  only  be  opened  for 
a  participant  when  there  are  in  the 
project's  Reserve  Fund  sufficient  funds 
for  payment  of  all  promised  matching 
contributions  to  that  accoimt  during  its 
lifetime  until  its  maturity  in  the  course 
of  the  demonstration  project. 

B.  Management  Plan  or  Chart  Showing 
the  Following  Information 

•  The  responsibilities  of  the  applicant 
agency,  key  personnel,  and  all 
partnering  agencies  and  consortitun 

r embers  (where  applicable),  with 
•  An  indication  of  who  will  be 
performing  various  tasks  such  as 
recruiting,  training,  economic  literacy 
training,  and  support  activities. 
(This  management  plan  or  chart  should 
be  included  in  the  Appendix  to  the 
Application.) 

It  is  suggested  that  applicants  use  no 
more  than  3  pages  for  this  Sub-Element, 
not  counting  the  management  plan/ 
qhart,  which  should  be  included  in  the 
/Appendix. 

Evaluation  Criteria  3:  Budget  and 
Budget  Justification 

Element  UI.  Appropriateness  of  Budget 
and  Proposed  Use  of  Cash  and  In-Kind 
Resource^  (0-5  Points) 

Criteria:  Completeness  of  the  Budget 
Justification,  and  the  degree  to  which  a 
description  of  the  allocation  of  both 
cash  and  in-kind  resources  available  to 
the  project  (including  any  income 
generated  for  the  project  by  the  Reserve 
Fimd)  demonstrates  a  thoughtful  plan 
that  reflects  the  needs  of  Project 
Participants  and  the  responsive 
activities  and  interventions  to  be 
undertaken  by  the  Applicant  and  its 
partners. 

Every  application  must  include  a 
Budget  Justification,  placed  after  the 
Budget  Forms  SF  424  and  424A, 
explaining  the  soiuY:es  and  uses  of 
project  funds,  and  completed  in 
accordance  with  instructions  found  in 
Section  G  of  this  Part,  above.  The 


Budget  Justification  will  not  be  coimted 
as  part  of  the  Project  Description  subject 
to  the  30-page  limitation.  The  Budget 
Justification  should  include  the 
following: 

•  Brief  but  thorough  description  of 
how  all  of  the  resources  available  to  the 
Project  will  be  employed  to  carry  out 
the  Work  Plan  described  in  Element  II, 
including  those  training  elements  and 
support  services  designed  to  help  assure 
participant  success  in  meeting  their 
savings  commitments  and  their  chosen 
"qualified  expense"  use  of  their 
Individual  Development  Account  assets. 

•  In  the  budget  forms  and  supporting 
Budget  Justification,  Applicants  must 
clearly  distinguish  between  AFI  Act/ 
OCS  grant  funds  and  other  fimds,  and 
between  cash  and  in-kind  resources 
described.  (See  detailed  instructions  in 
Part  V  (B),  below.) 

•  Applicant  should  provide  sufficient 
detail  for  all  costs,  showing  how 
amounts  were  computed,  to  substantiate 
the  need,  cost,  and  use  of  proposed 
expenditures. 

•  The  budget  must  clearly  reflect  that 
the  grantee  will  use  at  least  2%  (but  not 
more  than  15%)  of  grant  funds,  to 
provide  the  research  organization  (Abt 
Associates)  with  which  ACF  has 
contracted  to  evaluate  the  Assets  For 
Independence  Demonstration  Program 
with  such  information  as  may  be 
required  for  the  evaluation. 

•  The  budget  must  clearly  reflect  that 
at  least  85%  of  the  Federal  grant  funds, 
and  an  equal  amount  of  the  required 
cash  non-Federal  share  fimds,  shall  be 
used  as  matching  contributions  to 
participants'  AFI-eligible  IDA  accounts. 

As  noted  above,  the  Budget 
Justification  will  not  be  counted  as  part 
of  the  Project  Description  subject  to  the 
30-page  limitation. 

Evaluation  Criteria  4:  Approach  11 

Element  IV.  Project  Data:  Adequacy  of 
Plan  for  Collecting,  Validating  and 
Providing  Project-Related  Data  for 
Management  Information,  Reporting, 
and  Evaluation  Purposes  (0-5  Points) 

Criteria:  Adequacy  of  the  plan  for 
collecting,  validating  and  providing 
relevant,  accurate  and  complete  data  for 
internal  management  information, 
statutory  reporting  and  project 
evaluation  piuposes;  and  clear 
expression  of  a  commitment  to 
cooperate  with  the  statutorily  mandated 
evaluation  of  the  national  Assets  for 
Independence  Demonstration  Program. 

Note:  Under  the  AFI  Act  project  grantees 
are  required  to  use  at  least  2% — ^but  not  more 
than  15% — of  grant  funds  to  provide  the 
research  organization  (Abt  Associates) 
evaluating  the  demonstration  project  with 
such  information  with  respect  to  the 


demonstration  project  as  may  be  required  for 
the  evaluation. 

Although  grantees  of  the  Assets  for 
Independence  Demonstration  Program 
are  not  required  to  have  their  own 
project  evaluation,  they  are  required  to 
cooperate  with,  and  furnish  project  data 
to  the  statutorily  mandated  evaluation 
of  the  national  Assets  for  Independence 
Demonstration  Program  carried  out  by 
the  independent  research  organization 
imder  contract  to  ACF  (Abt  Associates). 
Proposal  review  will  include 
consideration  of  the  adequacy  of  the 
applicant's  plan  for  coUecting, 
validating  and  providing  relevant, 
acciu^te  and  complete  data,  and  the 
applicant's  plan  for  internal 
management  information,  statutory 
reporting  and  OCS  national  IDA 
program  evaluation  piuposes. 

This  Element  requires  the  Applicant 
to  provide  the  following: 

•  An  explicit  statement  of  applicant's 
agreement  to  cooperate  with  the 
evaluation  of  the  national  program  being 
carried  out  by  Abt  Associates; 

•  A  brief  explanation  of  applicant's 
perception  of  what  that  cooperation 
would  entail; 

•  A  well-thought-out  plan  for 
collecting,  validating  and  reporting  or 
providing  the  necessary  data  in  a  timely 
fashion  (The  Applicant  is  also 
encouraged  to  identify  the  kinds  of  data 
it  believes  would  facilitate  the 
evaluation,  reporting,  purposes);  and 

•  An  explicit  statement  that  the 
applicant  agrees  to  use  the  "MIS  IDA" 
information  system  software  developed 
by  the  Center  for  Social  Development,  or 
a  comparable  and  compatible  Asset  • 
Development  Information  System,  now 
in  development,  which  OCS  hopes  to 
provide  to  grantees  for  the  maintenance, 
collection,  and  transmission  of  data 
from  the  proposed  project. 

Note:  To  attain  a  maximum  score  for  this 
Element,  the  Applicant  must  state  its 
agreement  to  use  the  "MIS  IDA  "  or 
comparable/compatible  information  system 
approved  by  CXHS. 

Applicants  are  urged  to  cany  out  an 
ongoing  assessment  of  the  data  and 
information  collected  as  an  effective 
"process"  management/feedback  tool  in 
implementing  their  project.  If  the 
Applicant  anticipates  such  an 
undertaking,  the  plans  should  be  briefly 
outlined  here. 

It  is  suggested  that  applicants  use  no 
more  than  2  pages  for  this  Element. 
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Evaluation  Criteria  5:  Non-Federal 
Resources 

Element  V.  Commitment  of  Resources 
(Total  of  0-1 5  Points) 

Sub-Element  V(a).  Proportion  of  Public/ 
Private  Required  Non-Federal  Matching 
Contributions  (0-2  Points) 

Criterion:  Whether  a  proportionately 
greater  amount  of  the  committed 
required  cash  non-Federal  share  funds 
are  from  the  private  sector  as  opposed 
to  public  (government)  sources. 

In  accordance  with  the  legislative 
preference  set  forth  in  Part  II  Section 
1(2)  (Preferences),  above,  applications 
which  provide  a  commitment  of 
required  cash  non-Federal  funds  with  a 
proportionately  greater  amount  of  such 
funds  committed  from  private  sector  as 
opposed  to  public  sources  will  receive 
2  points  under  this  Element. 

Applicants  are  reminded  that  as  noted 
in  Part  U  Section  H.  (Cash  Non-Federal 
Share  Requirements),  where  the 
Applicant  is  itself  providing  any  of  the 
required  cash  non-Federal  share,  it  must 
include  in  the  Appendix  a  statement  of 
commitment,  on  applicant  letterhead, 
signed  by  the  official  signing  the  SF  424 
and  countersigned  by  the  Applicant's 
Board  Chairperson  or  Treasurer,  that: 

•  The  non-Federal  matching  funds 
will  be  provided,  contingent  only  on  the 
OCS  grant  award,  and 

•  Non-Federal  share  deposits  and  the 
opening  of  Individual  Development 
Accounts  will  be  coordinated  so  that 
new  accounts  will  only  be  opened  when 
there  are  sufficient  funds  in  the  Reserve 
Fund  to  cover  the  total  matching 
requirements  of  the  Savings  Plan 
Agreements  for  those  accounts  during 
their  lifetime  until  they  reach  maturity. 

Sub-Element  V(b).  AvailabiUty  of 
Additional  Resources  (0-13  Points) 

Criterion:  The  extent  to  which 
additional  resources  (beyond  the 
required  amount  of  direct  funds  from 
non-federal  public  sector  or  private 
sources  that  are  formally  committed  to 
the  project  as  non-Federal  Share)  will  be 
available  to  support  those  activities  and 
interventions  identified  in  Project 
Approach  and  Design  [sub-Element 
II(b)l.  such  as  economic  literacy  classes, 
"qualified  expense"  asset-related 
training,  counseling,  case  management, 
post-employment  support  services,  and 
crisis  intervention. 

As  noted  below  in  Part  IV,  Paragraph 
D  Initial  CX:S  Screening,  the  only 
applications  which  will  be  considered 
for  competitive  review  are  those  which 
include  written  documentation  of  a 
commitment,  contingent  only  on  award 
of  the  OCS  grant,  from  the  providers)  of 


non-Federal  share,  in  cash  as 
distinguished  from  in-kind,  of  at  least 
the  amount  of  the  total  Federal  grant 

IOCS  has  determined  that  in  light  of 
the  strict  legislative  limitations  on  the 
use  of  Federal  grant  funds  and  of  the 
ininimiim  required  non-Federal  share 
(at  least  85%  of  each  must  go  toward 
matching  deposits  in  Individual 
Development  Accounts),  important 
training,  counseling  and  support 
activities,  critical  to  the  success  of  a 
project,  can  best  be  supported  by 
additional  resources,  both  of  the 
applicant  itself  and  partners,  and  from 
the  community  at  large. 

Additional  resources  may  be  existing 
programs  of  the  applicant  or  a  project 
partner,  such  as  Family  Development, 
Economic  Literacy  classes,  or  Small 
Business  Training,  in  which  Project 
Participants  are  enrolled  as  part  of  their 
efforts  to  achieve  self-sufficiency. 

In  order  to  receive  points  in  the 
review  process  imder  this  sub-Element, 
the  applicant  must: 

•  Identify  those  additional  resources, 
cash  and  in-kind,  which  will  be 
dedicated  to  support  of  those  activities 
and  interventions  identified  as  part  of 
the  Project  Approach  and  Design  in  sub- 
Element  11(b)  (including  economic 
literacy  classes,  training,  counseling, 
case  management,  post-en^ployment 
support  services,  and  crisis 
intervention;  and  any  staff  data 
collection  and  verification  activities 
described  in  the  budget  (Element  III); 

and 

•  Document  the  commitment  of  such 
resources  to  the  project  in  writing  and 
submit  as  an  Appendix  to  the 
Application. 

Note:  Because  such  additional  resources 
are  not  part  of  the  legislatively  mandated 
cash  non-Federal  share  requirement,  these 
additional  resources  may  be  of  Federal  or 
non-Federal  origin,  public  or  private,  in  cash 
or  in-kind.  Applicants  are  reminded  that  they 
will  be  held  accountable  for  commitments  of 
such  additional  resources  even  if  over  the 
amount  of  the  required  non-Federal  share. 

It  is  suggested  that  no  more  than  3 
pages  be  used  for  this  Element,  not 
including  non-Federal  Share 
Agreements,  assurances,  documents  of 
commitment,  partnership  agreements,  or 
Memoranda  of  Understanding,  which 
should  be  put  in  an  Appendix  to  the 
proposal. 

Evaluation  Criteria  6:  Results  or 
Benefits  Expected 

Element  VI.  Significant  and  Beneficial 
Impacts/Critical  Issues  or  Potential 
Problems  (0-8  Points) 

Criteria:  The  extent  to  which 
proposed  project  is  expected  to  produce 


permanent  and  measurable  results  that 
will  reduce  the  incidence  of  poverty  in 
the  community  and  lead  TANF  eligible 
households  and  other  eligible 
individuals  and  working  families 
toward  economic  self-sufficiency 
through  economic  literacy  education 
and  accumulation  of  assets;  and  the 
extent  to  which  applicant  convincingly 
explains  how  the  project  will  meet  any 
critical  issues  or  potential  problems  in 
achieving  these  results. 
For  this  element,  Applicants  should: 

•  Set  forth  their  realistic  goals  and 
projections  for  attainment  of  these  and 
other  beneficial  impacts  of  the  proposed 
project; 

•  Demonstrate  that  projected  savings 
goals  have  a  true  relationship  to  the 
ability  of  the  participant  to  save  the 
projected  amounts  and  to  the  value  or 
cost  of  the  "Qualified  Expense"  for 
which  the  IDA  is  to  be  used; 

•  Quantify  anticipated  results  in 

terms  of 

•  The  number  of  AFI-eligible 
Individual  Development  Accounts 
opened, 

•  The  rate  of  growth  of  individual 
savings  among  participants, 

•  The  number  and  size  of 
withdrawals  for  each  of  the  three 
"Qualified  Expenses",  and 

•  The  impact  of  the  acquisition  of 
these  assets  on  the  participants' 
movement  toward  self-sufficiency,  and 
explicitly  address: 

•  Critical  issues  or  potential  problems 
that  might  affect  the  achievement  of 
project  objectives,  and 

•  An  explanation  of  how  they  would 
be  overcome,  and  how  the  objectives 
will  be  achieved  notwithstanding  any 
such  problems. 

It  is  suggested  that  no  more  than  3 
pages  be  used  for  this  Element. 

Evaluation  Criteria  7:  Support  for 
Noncustodial  Parents 

Element  VII.  Agreements  With  Local 
Child  Support  Enforcement  Agencies 
(0-2  Points) 

As  explained  in  Part  II  Section  N. 
applicants  who  have  entered  into 
partnership  agreements  with  local  Child 
Support  Enforcement  (CSE)  Agencies  to 
develop  and  implement  innovative 
strategies  to  increase  the  capability  of 
low-income  parents  and  families  to 
fulfill  their  parental  responsibilities; 
and  specifically,  to  this  end,  to  provide 
for  referrals  to  the  funded  projects  of 
identified  income  eligible  fainilies  and 
noncustodial  parents  economically 
imable  to  provide  child  support,  will 
also  receive  special  consideration. 

To  receive  the  full  credit  of  two 
points,  applicants  should  include  as  an 
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appendix  to  the  application,  a  signed 
letter  of  agreement  with  the  local  CSE 
Agency  for  referral  of  eligible 
noncustodial  parents  to  the  proposed 
project. 

I  It  is  suggested  that  applicants  need 
inly  refer  to  the  relevant  appendix  for 
this  Element. 

Part  IV.  Application  Procedures 

A.  Application  Development/ 
Availability  of  Forms 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  conform  to  the 
Program  Requirements  set  out  in  Part  II 
and  be  prepared  in  accordance  with  the 
guidelines  set  out  in  Part  III,  above,  with 
a  project  narrative  that  is  responsive  to 
the  Program  Elements  and  Review 
Criteria  there  set  out.  It  must  be 
submitted  on  the  forms  supplied  in  the 
attachments  to  this  Announcement  and 
in  the  manner  prescribed  below. 
Attachments  A  through  I  contain  all  of 
the  standard  forms  necessary  for  the 
application  for  awards  under  this  OCS 
program.  These  attachments  and  Parts 
IV  and  V  of  this  Announcement  contain 
all  the  instructions  required  for 
submittal  of  applications. 

Additional  copies  may  be  obtained  by 
writing  or  telephoning  the  office  listed 
under  the  section  entitled  FOR  FURTHER 
INFORMATION  CONTACT:  at  the  beginning 
of  this  aimouncement.  In  addition,  this 
Announcement  is  accessible  on  the 
Internet  through  the  OCS  website  for 
reading  or  downloading  at:  http:// 
www.acf.dhhs.gov/progmms/ocs/— chck 
on  "Funding  Opportunities". 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  application 
for  this  award,  it  is  certifying  that  it  will 
comply  with  the  Federal  requirements 
concerning  the  drug-free  workplace,  the 
Certification  Regarding  Environmental 
Tobacco  Smoke,  and  debarment 
regulations  set  forth  in  Attachments  G. 
H.  and  I. 

Part  in  contains  instructions  for  the 
substance  and  development  of  the 
project  narrative.  Part  V  contains 
instructions  for  completing  application 
forms.  Part  VI,  Section  A  describes  the 
contents  and  format  of  the  application 
as  a  whole. 

B.  Application  Subniission 

{!)  Number  of  Copies  Required 

I  One  signed  original  application  and 
two  copies  must  be  submitted  at  the 
time  of  initial  submission.  (OMB  0976- 
0139).  Two  additional  optional  copies 
would  be  much  appreciated  by  OCS  to 
facilitate  the  processing  and  third  party 
review  of  applications. 


(2)  Deadline 

Applications  shall  be  considered  as 
meeting  the  announced  deadline  of  June 
14,  2002  if  they  are  received  on  or 
before  the  deadline  date.  Mail  service  in 
the  Washington,  DC  area  was  disrupted 
a  few  months  ago  and  for  several  weeks, 
all  mail  deliveries  to  the  Administration 
for  Children  and  Families  stopped. 
Regular  deliveries  have  resumed,  but 
delays  continue  due  to  the  irradiation 
process.  It  may  be  some  time  before  the 
situation  corrects  itself.  Consequentiy,  it 
is  strongly  recommended  that 
applicants  avail  themselves  of 
overnight/express  delivery  such  as 
Federal  Express  or  United  Parcel 
Service  to  submit  their  applications. 
Applications  received  after  the  due  date 
will  not  be  accepted  for  consideration  in 
the  first  round  of  proposal  reviews.  If 
there  is  em  insufficient  nun^r  of 
acceptable  applications  in  the  first 
round  of  proposal  reviews  for  OCS  to 
fully  expend  available  fimds,  a  second 
round  of  applications  will  be  accepted 
and  reviewed,  subject  to  the  availability 
of  funds,  if  received  on  or  before  August 
5,  2002.  Should  this  be  the  case,  ACF 
will  publish  a  timely  notice  to  that 
effect  in  the  Federal  Register. 

Applications  submitted  via  overnight/ 
express  delivery  services  should  be 
addressed  to  the  Administration  for 
Children  and  Families,  Office  of 
Administration,  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  "Attention  IDA  Program",  901  D 
Street  SW.,  Fourth  Floor  West, 
Washington.  DC  20024. 

Applications  handcarried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
shall  be  considered  as  meeting  an 
annotmced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8  a.m.  and  4:30  p.m.,  EST, 
at  the  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of 
Administration,  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  Mailroom,  2nd  Floor  (near 
loading  dock).  Aerospace  Center,  901  D 
Street,  SW.,  Washington,  D.C.  20024, 
between  Monday  and  Friday  (excluding 
Federal  holidays).  The  address  must 
appear  on  the  envelope/package 
containing  the  application  with  the  note 
"Attention:  IDA  Program". 

(As  noted  above,  because  of  current 
delays  in  mail  service,  it  is  strongly 
recommended  that  applicants  not  use 
the  U.S.  Postal  service  for  submission  of 
applications.  However,  for  any 
applicants  that  do  so,  mailed 
applications  must  be  sent  to:  U.S. 
department  of  Health  and  Himian 


Services,  Administration  for  Children 
and  Families,  Office  of  Administration, 
Office  of  Grants  Management,  Division 
of  Discretionary  Grants,  "Attention:  IDA 
Program",  370  L'Enfant  Promenade, 
SW.,  Washington,  DC  20447.)  ACF 
cannot  accommodate  transmission  of 
applications  by  fax  or  through  other 
electronic  media.  Therefore, 
applications  transmitted  to  ACF 
electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

(3)  Late  Applications 

Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
applications.  ACF  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 
As  noted  above.  If  there  is  an 
insufficient  number  of  acceptable 
applications  in  the  first  round  of 
proposal  reviews  for  OCS  to  fully 
expend  available  funds,  a  second  roimd 
of  applications  will  be  accepted  and 
reviewed,  subject  to  the  availability  of 
funds,  if  received  on  or  before  August  5, 
2002.  Should  this  be  the  case,  ACF  will 
publish  a  timely  notice  to  that  effect  in 
the  Federal  Register. 

(4)  Extension  of  Deadlines 

ACF  may  extend  an  application 
deadline  for  applicants  affected  by  acts 
of  God  such  as  floods  and  hurricanes,  or 
when  there  is  widespread  disruption  of 
the  mails.  A  determination  to  waive  or 
extend  deadline  requirements  rests  with 
ACF's  Chief  Grants  Management  Officer. 

C  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Arizona,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Indiana. 
Kansas,  Louisiana,  Massachusetts, 
Miimesota,  Montana,  Nebraska.  New 
Jersey,  New  York,  Ohio,  Oklahoma, 
Oregon,  Peimsylvania,  South  Dakota, 
Tennessee,  Vermont,  Virginia, 
Washington,  Wyoming,  and  Palau  have 
elected  to  participate  in  the  Executive 
Order  process  and  have  established 
Single  Points  of  Contact  (SPOCs). 
Applicants  from  these  twenty-seven 
jiuisdictions  need  take  no  action 
regarding  E.0. 12372.  Applicants  for 
projects  to  be  administered  by 
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Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.0. 12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  indicate  "not  applicable" 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally.  SPOCs  are  requested  to 
dearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  Office  of 
Administration.  Office  of  Grants 
Management.  Division  of  Discretionary 
Grants  370  L'Enfant  Promenade.  SW.. 
4th  floor  West.  Washington.  DC  20447. 
A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  J  to  this  Announcement. 

D.  Initio]  OCS  Screening 

Each  application  submitted  under  this 
program  announcement  will  undergo  a 
pre-review  to  determine  that  the 
application  was  received  by  the  closing 
date  and  submitted  in  accordance  with 
the  instructions  in  this  announcement. 

All  applications  that  meet  the 
published  deadline  requirements  as 
provided  in  this  Program 
Annoimcement  will  be  screened  for 
completeness  and  conformity  with  the 
following  requirements.  Only  complete 
applications  that  meet  the  requirements 
listed  below  will  be  reviewed  and 
evaluated  competitively.  Other 
applications  will  be  returned  to  the 
applicants  with  a  notation  that  they 
were  unacceptable  and  will  not  be 
reviewed. 

Checklist 

The  following  requirements  must  be 
met  by  all  Applicants  except  as  noted: 

(1)  The  application  must  contain  a 
signed  Standard  Form  424  "Application 


for  Federal  Assistance"  (SF-424),  a 
budget  (SF-424A).  and  signed 
"Assurances"  (SF  424B)  completed 
according  to  instructions  published  in 
Part  V  and  Attachments  A.  B.  and  C  of 
this  Program  Armouncement.  The  SF- 
424  and  the  SF-424B  must  be  signed  by 
an  official  of  the  organization  applying 
for  the  grant  who  has  authority  to 
obligate  the  organization  legally. 
Applicants  must  also  be  aware  that  the 
appUcant's  legal  name  as  required  on 
the  SF-424  (Item  5)  must  match  that 
listed  as  corresponding  to  the  Employer 
Identification  Number  (Item  6). 

(2)  A  project  narrative  must  also 
accompany  the  standard  forms.  OCS 
requires  that  the  narrative  portion  of  the 
application  be  limited  to  30  letter-size 
pages,  numbered,  and  typewritten  on 
one  side  of  the  paper  only  with  one-inch 
margins  and  type  face  no  smaller  than 
12  characters  per  inch  (c.p.i.)  or 
equivalent.  Applications  with  project 
narratives  (excluding  Project  Summaries 
and  appendices)  of  more  than  30  letter- 
sized  pages  of  12  c.p.i.  type  or 
equivalent  on  a  single  side  will  not  be 
reviewed  for  funding.  The  Joint 
Applicant  Agreement  (where 
applicable),  non-Federal  share 
agreement.  Budget  Narrative.  Charts, 
exhibits,  resumes,  position  descriptions, 
letters  of  support  or  commitment. 
Agreements  with  Financial  Institutions 
and  other  partnering  organizations,  and 
Business  Plans  (where  required)  are  not 
counted  against  this  page  limit,  and 
should  be  in  the  Appendix.  It  is  strongly 
recommended  that  applicants  follow  the 
format  and  content  for  the  narrative 
described  in  the  program  elements  and 
review  criteria  set  out  in  part  iii  section 

I. 

(3)  Application  should  contain 
documentation  of  the  applicant's  (or 
joint  applicant's)  tax  exempt  status  as 
required  under  Part  II,  Section  B.  No 
grants  will  be  awarded  to  applicants 
that  have  not  submitted  such 
documentation. 

(4)  Application  must  include  a  copy 
of  a  "Non-Federal  Share  Agreement "  or 
Agreements  in  writing  executed  with 
the  entity  or  entities  providing  the 
required  non-Federal  matching 
contributions,  signed  by  a  person 
authorized  to  make  a  commitment  on 
behalf  of  the  entity  and  signed  for  the 
Applicant  by  the  person  signing  the    , 
SF424.  Such  Agreement(s)  must 
include:  (1)  A  commitment  by  the 
organization  to  provide  the  non-Federal 
funds  contingent  only  on  the  grant 
award:  and  (2)  an  agreement  as  to  the 
schedule  of  the  opening  of  Individual 
Development  Accounts  by  the 
Applicant,  and  the  schedule  of  deposits 
by  the  organization  to  the  project's 


Reserve  Fimd.  such  that  the  two 
schedules  will  together  assure  that  there 
will  be  at  all  times  in  the  Reserve  Fund 
non-Federal  matching  contribution 
funds  sufficient  to  meet  the  total 
pledges  of  matching  contributions  imder 
the  "Savings  Plan  Agreements"  for  all 
Individual  Development  Accoimts  then 
open  and  being  maintained  by  the 
grantee,  throu^  their  lifetime  and  until 
maturity,  as  part  of  the  demonstration 
project. 

Where  Applicants  (or  Joint 
Applicants)  themselves  are  providing 
non-Federal  share  funding,  then  with 
regard  to  those  funds  the  application 
must  include  an  assurance,  written  on 
the  Applicant's  letterhead,  signed  by  the 
person  signing  the  SF424.  and 
countersigned  by  the  board  Chairperson 
or  Treasurer,  that  the  required  non- 
Federal  share  funds  will  be  provided 
and  that  deposits  and  the  opening  of 
Individual  Development  Accounts  will 
be  coordinated  so  that  new  accounts 
will  only  be  opened  when  there  are 
sufficient  funds  in  the  Reserve  Fiuid  to 
cover  the  maximiun  matching 
requirements  of  the  Savings  Plan 
Agreements.  (See  Part  II.  Section  H.) 

Applicants  are  strongly  encouraged  to 
mobilize  additional  resources,  which 
may  be  cash  or  in-kind  contributions. 
Federal  or  non- Federal,  for  support  of 
project  administration  and  assistance  to 
Project  Participants  in  obtaining  skills, 
knowledge,  and  needed  support 
services.  (See  Part  III— I  Element  V(b)) 
(5)  All  Applications  other  than  those 
submitted  by  eligible  Credit  Unions  or 
CDFI's  must  include  a  copy  of  an 
Agreement  between  the  Applicant  and 
one  or  more  Qualified  Financial 
Institutions,  which  includes  the 
provisions  set  out  in  Part  III — I.  Element 
11(c),  which  states  that  the  accounting 
procedures  to  be  followed  in  account 
management  will  conform  to  Guidelines 
(45  CFR  Part  74)  established  by  the 
Secretary,  and  under  which  the 
partnering  financial  institution  will 
agree  to  provide  data  and  reports  as 
requested  by  the  applicant.  Note:  the 
Accounting  Guidelines  may  be  found 
under  45  CFR  parts  74  and  92. 

E.  Consideration  of  Applications 

Applications  which  pass  the  initial 
OCS  screening  will  be  reviewed  and 
rated  by  an  independent  review  panel 
on  the  basis  of  the  specific  review 
criteria  described  and  discussed  in  Part 
III,  above.  Applications  will  be  reviewed 
and  rated  imder  the  Program  Elements 
and  Review  Criteria  set  forth  in  Part  in 
Section  I.  The  review  criteria  were 
designed  to  assess  the  quality  of  a 
proposed  project,  and  to  determine  the 
likelihood  of  its  success.  The  review 
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criteria  are  closely  related  and  are 
considered  as  a  whole  in  judging  the 
overall  quality  of  an  application.  Points 
are  awarded  only  to  applications  which 
are  responsive  to  the  review  criteria  and 
program  elements  within  the  context  of 
this  Program  Armouncement.  The 
results  of  these  reviews  will  assist  the 
Director  and  OCS  program  staff  in 
considering  competing  applications. 
Reviewers'  scores  will  weigh  heavily  in 
funding  decisions,  but  will  not  be  the 
only  factors  considered. 

Applications  generally  will  be 
considered  in  order  of  the  average 
scores  assigned  by  reviewers.  However, 
highly  ranked  applications  are  not 
guaranteed  funding  since  other  factors 
are  taken  into  consideration,  including, 
but  not  limited  to,  the  timely  and  proper 
completion  by  applicant  of  projects 
funded  with  OCS  funds  granted  in  the 
last  five  (5)  years;  comments  of 
reviewers  and  government  officials;  staff 
evaluation  and  input;  the  amount  and 
duration  of  the  grant  requested  and  the 
proposed  project's  consistency  and 
harmony  with  OCS  goals  and  policy; 
geographic  distribution  of  applications; 
previous  program  performance  of 
applicants;  compliance  with  grant  terms 
under  previous  HHS  grants,  including 
the  actual  dedication  to  program  of 
mobilized  resources  as  set  forth  in 
project  applications;  audit  reports; 
investigative  reports;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowances  on  previous  OCS  or  other 
Federal  agency  grants. 

Since  non-Federal  reviewers  will  be 
used  for  review  of  applications. 
Applicants  may  omit  from  the 
application  copies  which  will  be  made 
available  to  the  non-Federal  reviewers, 
the  specific  salary  rates  or  amounts  for 
individuals  identified  in  the  application 
budget.  Rather,  only  summary 
information  is  required.  OCS  reserves 
the  right  to  discuss  applications  with 
other  Federal  or  non-Federal  funding 
soiirces  to  verify  the  applicant's 
performance  record  and  the  documents 
submitted. 

Part  V.  Instructions  for  Completing 
Application  Forms 

rrhe  standard  forms  attached  to  this 
announcement  shall  be  used  to  apply 
for  funds  under  this  program 
annoimcement. 

It  is  suggested  that  you  reproduce 
single-sided  copies  of  the  SF-424  and 
SF-424A,  and  type  your  application  on 
the  copies.  Please  prepare  your 
application  in  accordance  with 
instructions  provided  on  the  forms 
(Attachments  A  and  B)  as  modified  by 
the  instructions  set  forth  in  Part  III  G.. 


above,  and  the  OCS  specific  instructions 
set  forth  below: 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estiniation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  which  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs.  See 
the  discussion  of  the  Budget 
Justification  in  Part  HI  Section  I, 
Element  ID,  above.  Note:  The  Budget 
detail  and  Narrative  Budget  Justification 
should  follow  the  SF  424  and  424A,  and 
are  not  coimted  as  part  of  the  Project 
Narrative. 

A.  SF-424 — Application  for  Federal 
Assistance  (Attachment  A) 

Top  of  Page 

Where  the  applicant  is  a  previous 
Department  of  Health  and  Human 
Services  grantee,  enter  the  Central 
Registry  System  Employee  Identification 
Niunber  (CRS/EIN)  and  the  Payment 
Identifying  Number,  if  one  has  been 
assigned,  in  the  Block  entitled  Federal 
Identifier  located  at  the  top  right  hand 
comer  of  the  form  (third  line  from  the 
top). 

Item  1.  For  the  purposes  of  this 
announcement,  all  projects  are 
considered  Applications;  there  are  no 
Pre- Applications. 

Item  7.  If  applicant  is  a'State,  enter 
"A"  in  the  box.  ff  applicant  is  an  Indian 
Tribe  enter  "K"  in  the  box.  If  applicant 
is  a  non-profit  organization  enter  "N"  in 
the  box. 

Item  9.  Name  of  Federal  Agency — 
Enter  DHHS-ACF/OCS. 

Item  10.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  OCS 
programs  covered  under  this 
announcement  is  93.602.  The  title  is 
"Assets  for  Independence 
Demonstration  Program  (IDA  Program)". 

Item  11.  In  addition  to  a  brief 
descriptive  title  of  the  project,  indicate 
the  priority  area  for  which  funds  are 
being  requested.  Use  the  following  letter 
designations: 
I — Individual  projects  imder  Priority 

Area  1.0 

Item  13.  Proposed  Project— The 
project  start  date  must  begin  on  or 
before  September  30,  2002;  the  ending 
date  should  be  calculated  on  the  basis 
of  60-month  Project  Period. 


Item  15a.  This  amount  should  be  no 
greater  than  $1,000,000  for  applications 
under  Priority  Area  1.0,  and  in  any  case 
no  greater  than  $1,000,000  less  any 
previous  AFIA  grants  awarded  to  the 
applicant. 

Item  15b-e.  These  items  should 
reflect  both  cash  and  third-party,  in- 
kind  contributions  for  the  Project  Period 
(60  months). 

B.  SF-424A — Budget  Information — ^Non- 
Construction  Programs  (Attachment  B) 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  OCS  funds  only,  and 
Non-Federal  will  include  mobilized 
funds  fit>m  all  other  sources — applicant, 
state,  local,  and  other.  Federal  fiinds 
other  than  requested  OCS  funding 
should  be  included  in  Non-Federal 
entries. 

Sections  A,  B.  and  C  of  SF-424A 
should  reflect  budget  estimates  for  each 
year  of  the  Project  Period. 

Section  A — Budget  Summary 

You  need  only  fill  in  lines  1  and  5 
(with  the  same  amounts) 

Col.  (a):  Enter  "IDA  Program"  as  Item 
number  1.  (Items  2,  3,  4,  and  5  should 
be  left  blank.) 

Col.(b):  Catalog  of  Federal  Domestic 
Assistance  number  is  93.602.  Col.  (c) 
and  (d):  not  relevant  to  this  program. 

Column  (e)-(g):  enter  the  appropriate 
amounts  in  items  1.  and  5.  (Totals) 
Column  e  should  not  be  more  than 
$1,000,000  for  applications  under 
Priority  Area  1.0,  and  in  no  case  can  it 
be  more  than  the  committed  non- 
Federal  matching  cash  contribution  or 
more  than  $1,000,000  less  any  previous 
AFIA  grants  awarded  to  the  applicant. 

Section  B — Budget  Categories 

(Note  that  the  following  information 
supersedes  the  instructions  provided 
with  the  Form  in  Attachment  C) 

Columns  (lH5):  For  each  of  the 
relevant  Object  Class  Categories: 

Column  1 :  Enter  the  OCS  grant  funds 
for  the  full  5-year  budget  period.  With 
regard  to  Class  Categories,  no  less  than 
eighty-five  percent  (85%)  of  OCS  grant 
funds  should  be  entered  in  "h.  Other", 
representing  the  funds  to  be  deposited 
in  the  Reserve  Fund  and  which  will  be 
used  to  match  participant  contributions 
in  IDA'S.  The  balance  of  up  to  fifteen 
percent  (15%)  of  OCS  grant  funds 
should  be  allocated  to  Object  Class 
Categories  in  accordance  with  the 
instructions  found  in  Part  III  Section  G 
of  this  Announcement,  and  the 
requirements  and  limitations  set  out  in 
Part  II  Section  G(l)(b),  above. 

Coliimns  2,  3  and  4  are  not  relevant 
to  this  program. 
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Column  5:  Enter  not  less  than  85%  of 
OCS  grant  funds  for  the  five  year  budget 
by  Class  Categories  under  "other", 
showing  a  total  of  not  more  than 
$1,000,000  less  any  previous  AFIA 
grants  awarded  to  the  applicant. 

Section  C — Non  Federal  Resources 

This  section  is  to  record  the  amounts 
of  "non-Federal"  resources  that  will  be 
used  to  support  the  project,  including 
both  the  required  cash  non-Federal 
share,  and  the  "additional  resources" 
which  will  bring  additional  support  to 
the  project,  which  may  be  cash  or  in- 
kind,  non-Federal  or  Federal.  In  this 
context,  "Non-Federal"  resources  mean 
any  and  all  resources  other  than  the 
OCS  funds  for  which  the  applicant  is 
applying.  Therefore,  mobilized  funds 
from  other  Federal  programs,  such  as 
the  Job  Training  Partnership  Act 
program  or  the  Welfare-to-Work 
program,  should  be  entered  on  these 
lines.  Provide  a  brief  listing  of  these 
"non-Federal"  resoiut:es  on  a  separate 
sheet  and  describe  whether  it  is  a 
grantee  cost  or  a  third-party  cash  or  in- 
kind  contribution.  The  firm 
commitment  of  these  resources  must  be 
documented  and  submitted  with  the 
application  in  order  to  be  given  credit 
in  the  review  process  imder  the  Non- 
Federal  Resources  program  element. 
(Part  III,  Element  V(b) 

Note:  Even  thougli  non-Federal  resources 
mobilized  may  go  beyond  the  amount 
required  as  the  cash  non-Federal  share  under 
the  IDA  Program,  grantees  will  be  held 
accountable  for  any  such  cash  or  in-kind 
contribution  proposed  or  pledged  as  part  of 
an  approved  application  where  the  use  of 
such  funds  falls  within  a  Program  Element/ 
Proposal  Review  Criterion  which  formed  the 
basis  for  the  grant  award.  (See  Part  II,  Section 
H.  and  Part  III,  Element  V(b). 

Sections  D.  E,  and  F  may  be  left  blank 
by  Applicants  under  Priority  Area  1.0. 

As  noted  above  and  in  Part  VI,  a 
supporting  Budget  Justification  must  be 
submitted  providing  details  of 
expenditures  imder  each  budget 
category,  with  justification  of  dollar 
amoimts  which  relate  the  proposed 
expenditures  to  the  work  program  and 
goals  of  the  project. 

C.  SF-424B  Assumnces:  Non- 
Construction  Progmms 

Applicants  requesting  financial 
assistance  for  a  non-construction  project 
must  file  the  Standard  Form  424B. 
"Assurances:  Non-Construction 
Programs."  (Attachment  C)  Applicants 
must  sign  and  return  the  Standard  Form 
424B  with  their  applications. 

Applicants  must  provide  a 
certification  concerning  Lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 


executed  copy  of  the  lobbying 
certification.  (See  Attachments  D  and  E) 
Applicants  must  sign  and  return  the 
certification  with  their  applications. 
Applicants  should  note  that  the 
Lobbying  Disclosure  Act  of  1995  has 
simplified  the  lobbying  information 
required  to  be  disclosed  under  31  U.S.C. 
1352. 

Applicants  must  make  the  appropriate 
certification  on  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988 
and  the  Pro-Children  Act  of  1994 
(Certification  Regarding  Smoke  Free 
Enviroimient).  (See  Attachments  G  and 
H)  By  signing  and  submitting  the 
applications,  applicants  are  attesting  to 
their  intent  to  comply  with  these 
requirements  and  need  not  mail  back 
the  certification  with  the  applications. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  (See  Attachment  I) 
By  signing  amd  submitting  the 
applications,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  applications. 
Copies  of  the  certifications  and 
assurances  are  located  at  the  end  of  this 
annoimcement . 

Part  VI.  Contents  of  Application  and 
Receipt  Process 

Application  pages  should  be 
numbered  sequentially  throughout  the 
application  package,  beginning  with  a 
Simmiary/ Abstract  of  the  proposed 
project  as  page  number  one;  and  each 
application  must  include  all  of  the 
following,  in  the  order  listed  below: 

A.  Content  and  Order  of  IDA  Program 
Application:  Checklist 

1.  A  Project  Summary /Abstract — ^brief, 
not  to  exceed  one  page,  on  the 
Applicant's  letterhead  (that  will  not  be 
counted  as  a  part  of  the  Project 
°  Narrative/Description)  and  that  includes 
the  following  information: 

•  A  brief  identification  of  the 
geographic  area  to  be  served,  indicating 
poverty  and  unemployment  rates,  and 
the  specific  population  to  be  targeted  by 
the  project; 

•  The  amount  of  the  grant  requested; 

•  The  name  of  partnering  financial 
institution(s)  and  collaborating 
organizations  (if  applicable); 

•  The  amount  of  required  non- 
Federal  match  committed; 

•  The  number  of  IDA  accounts 
projected  to  be  opened  in  the  course  of 
the  Demonstration  Project; 

•  The  proposed  rate  of  matching 
contributions,  and  the  types  and 
numbers  of  "Qualified  Expenses" 
expected  to  be  achieved  by  participants; 
and 


•  A  brief  narrative  description  of  the 
project  indicating  any  of  its  innovative 
aspects. 

2.  Table  of  Contents; 

3.  A  completed  Standard  Form  424 

,  (Attachment  A)  which  has  been  signed 
by  an  official  of  the  organization 
applying  for  the  grant  who  has  authority 
to  obligate  the  organization  legally; 
(  Note:  The  original  SF-424  must  bear 
the  original  signature  of  the  authorizing 
representative  of  the  applicant 
orgaiiization); 

4.  A  completed  Budget  Information- 
Non-Construction  Programs  (SF-424A) 
(Attachment  B); 

5.  A  Budget  Justification,  including 
narrative  budget  justification  for  each 
object  class  category  included  vmder 
Section  B,  as  described  in  Part  ID, 
Program  Element  III: 

6.  Proof  of  current  tax-exempt  status 
of  Applicant  or  Joint  Applicant  (See  Part 
II  B.)  No  grants  will  be  awarded  to 
applicants  that  have  not  submitted  such 
documentation; 

7.  A  project  narrative,  limited  to  30 
pages  as  specified  in  Part  IV  (D) 
Checklist,  Item  (2),  and  which  includes 
all  of  the  required  elements  described  in 
Part  III.  (Specific  information/data 
required  under  each  component  is 
described  in  Part  III  Section  I, 
Evaluation  Criteria.) 

8.  Appendices,  which  should  include 
the  following: 

(a)  (Where  Application  is  submitted 
by  a  State  or  Local  government  agency 
or  Tribal  government  jointly  with  a  tax 
exempt  non-profit  organization)  a 
properly  executed  Joint  Application 
Agreement  as  described  in  Part  H. 
Section  B.(2),  above; 

(b)  Filled  out,  signed  and  dated 
Assurances — Non-Construction 
Programs  (SF-424B),  (Attachment  C): 

(c)  Restrictions  on  Lobbying— 
Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements: 
filled  out,  signed  and  dated  form  foimd 
at  Attachment  D; 

(d)  Disclosure  of  Lobbying  Activities, 
SF-LLL:  Filled  out,  signed  and  dated 
form  found  at  Attachment  E,  if 
appropriate  (omit  Itdms  11-15  on  the  SF 
Lll,  and  ignore  references  to 
continuation  sheet  SF-LLL-A) 

(e)  Maintenance  of  Effort  Certification 
(See  Attachment  F); 

(f)  Signed  Agreement(s)  with 
partnering  Financial  Institution(s)  (or 
Statements  of  Policy  in  the  case  of 
Credit  Union  or  CDFI  applicants) 
including  identification  of  insurance 
carrier  and  current  insurance  number 
(see  Part  III.  Program  Sub-Element  11(c)); 

(g)  Signed  Agreements  with  providers 
of  required  non-Federal  matching 
contributions  (See  Part  11.  Section  H.) 
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(h)  Resumes  and/or  position 
descriptions  (see  Part  III  Program 
Element  I); 

(i)  (Where  Applicant  is  "lead  agency" 
of  a  collaborative  or  consortiimi  of 
organizations)  Copies  of  Partnering 
Agreements  between  the  Applicant  and 
each  of  the  partnering  members,  setting 
forth  their  roles  and  responsibilities. 
(See  Part  II.  Section  B(3)  and  Part  III. 
Elements  I  and  n(b)) 

(j)  Any  letters  and/or  supporting 
documents  from  collaborating  or 
partnering  agencies  in  target 
communities,  providing  additional 
information  on  staffing  and  experience 
in  support  of  narrative  under  Part  HI 
Element  I.  (Such  documents  are  not  part 
of  the  Narrative  and  should  be  included 
in  the  Appendices.  These  documents 
are  therefore  not  counted  against  the 
page  limitations  of  the  Narrative.);  and 

(k)  Single  points  of  contact  comments, 
if  applicable. 

Applications  must  be  uniform  in 
composition  since  OCS  may  find  it 
necessary  to  duplicate  them  for  review 
purposes.  Therefore,  applications  must 
be  submitted  on  white  8V2  x  11  inch 
paper  only  (See  Part  IV  D.  (2),  above, 
concerning  margins,  type  size,  etc). 
They  must  not  include  colored, 
oversized  or  folded  materials.  Do  not 
include  organizationalbrochures  or 
other  promotional  materials,  slides, 
films,  clips,  etc.  in  the  proposal.  They 
wall  be  discarded  if  included.  The 
applications  should  be  two-hole 
punched  at  the  top  center  and  fastened 
separately  with  a  compressor  slide 
paper  fastener,  or  a  binder  clip.  The 
submission  of  bound  applications,  or 
applications  enclosed  in  binders  is 
specifically  discouraged. 

B.  Acknowledgment  of  Receipt 

Acknowledgment  of  Receipt — All 
applicants  will  receive  an 
acknowledgment  with  an  assigned 
identification  number.  Applicants  are 
requested  to  supply  a  self-addressed 
mailing  label  widi  their  Application,  or 
a  FAX  number  or  e-mail  address  which 
can  be  used  for  acknowledgment.  The 
assigned  identification  number,  along 
with  any  other  identifying  codes,  must 
be  referenced  in  all  subsequent 
commimications  concerning  the 
Application.  If  an  acknowledgment  is 
not  received  within  three  weeks  after 
the  deadline  date,  please  notify  ACF  by 
telephone  at  (202)  401-5307. 

Part  Vn.  Post  Award  Information  and 
Reporting  Requirements. 

A.  Notification  of  Grant  Award 

j  Following  approval  of  the 
applications  selected  for  funding,  notice 


of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  project  and  budget  period  for  which 
support  is  provided,  the  terms  and 
conditions  of  the  award,  and  the  total 
project  period  for  which  support  is 
contemplated. 

B.  Attendance  at  Training/Technical 
Assistance/Incentive  Awards 
Conferences 

OCS  plans  to  sponsor  annual 
Training/Technical  Assistance/ 
Incentive  Awards  Conferences  in 
locations  at  various  locations  during  the 
course  of  the  five-year  project.  Every 
funded  project  will  be  required  to  be 
represented  at  these  conferences 
provided  that,  as  expected,  funds  will 
be  made  available  by  OCS  for  expenses 
of  attending. 

C.  Reporting  Requirements 

Grantees  will  be  required  to  submit  a 
semi-annual  program  progress  reports 
(PPR's)  and  financial  reports  (SF  269) 
covering  the  six  months  after  grant 
award,  and  similar  reports  after 
conclusion  of  the  first  Project  Year. 
Such  reports  will  be  due  60  days  after 
the  reporting  period.  Thereafter  grantees 
will  only  be  required  to  submit  aimual 
program  progress  (PPR's)  and  financial 
reports  (SF  269),  as  well  as  a  final 
program  progress  and  financial  report 
90  days  after  the  expiration  of  the  grant. 
In  addition,  grantees  will  be  submitting 
information  needed  for  the  AFIA 
program  evaluation  described  in  PART 
I,  Section  E,  and  required  by  section  412 
of  the  AFI  Act;  and  needed  for  the 
Secretary's  annual  Interim  Reports  and 
Final  Report  to  the  Congress  required  by 
Section  414(d)  of  the  AFI  Act. 

D.  Audit  Requirements 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  part  74  (non- 
profit organizations)  or  Part  92 
(governmental  entities)  which  require 
audits  imder  OMB  Circular  A-133. 

E.  Prohibitions  and  Requirements  With 
Regard  to  Lobbying 

Section  319  of  Public  Law  101-121. 
signed  into  law  on  October  23.  1989. 
imposes  prohibitions  and  requirements 
for  disclosure  and  certification  related 
to  lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
limited  exemptions  for  Indian  tribes  and 
tribal  organizations.  Cmrent  and 
prospective  recipients  (and  their  subtler 
contractors  and/or  grantees)  are 


prohibited  from  using  appropriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  $100,000  (or 
$150,000  for  loans)  the  law  requires 
recipients  and  their  subtler  contractors 
and/or  subgrantees  (1)  to  certify  that 
they  have  neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists,  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  will  be  made  out 
of  non-appropriated  funds  and,  if  so,  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtier  contractors  or  subgrantees  will 
pay  with  the  non-appropriated  funds 
and  (3)  to  file  quarterly  up-dates  about 
the  use  of  lobbyists  if  an  event  occurs 
that  materially  affects  the  accuracy  of 
the  information  submitted  by  way  of 
declaration  and  certification. 

The  law  establishes  civil  penalties  for 
noncompliance  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23,  1989.  See 
Attachment  H.  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  applications  for  this  program. 

F.  Applicable  Federal  Regulations 

Attachment  K  indicates  the 
regulations  which  apply  to  all 
applicants/grantees  under  the  Assets  for 
Independence  Demonstration  Program. 

Dated:  April  1,  2002. 
Clarence  H.  Carter, 

Director,  Office  of  Community  Services. 

List  of  Attachments 

A.  Standard  Form  424 

B.  Standard  Form  424A 

C.  Assurances — Non-Construction  Programs 

D.  Certification  Regarding  Lobbying 
Activities 

E.  Instructions  of  SF-LLL,  Disclosure  of 
Lobbying  Activities 

F.  Certification  Regarding  Maintenance  of 
Effort 

G.  Certification  Regarding  Drug-Free 
Workplace  Requirements 

H.  Certification  Regarding  Environmental 

Tobacco  Smoke 
I.  Certification  Regarding  Debarment, 

Suspension  and  Other  Responsibility 

Matters 
J.  Office  of  Management  and  Budget.  E.G. 

12372  State  Single  Point  of  Contact  List 

(SPOC) 
K.  DHHS  Regulations  Applying  to  All 

Applicants/Grantees  Under  the  Assets  for 

Independence  DEMONSTRATION  Program 

(IDA  Program) 
L.  OMB  Poverty  Guidelines 
M.  State  Child  Support  Enforcement  Offices 

BHJJNG  CODE  4184-01-P 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


Attachment  A  page  1 

OMB  Approve  No  034»O043 


1.  TYPE  OF  SUeWSSlOW: 

Aoofcation 
QcoMkvcHan 


S.  APfUCANT  MFOniATION 


Prwppicition 
□  CowrtnicHoo 


2.  DATE  SUBMrnH) 


3.  DATE  RECEIVEO  BY  STATE 


4.  DATE  KECBVEO  BY  FEDERAL  AOENCY 


AppAcanl  ktaf>lMsf 


State  Appicaton  ktanUlier 


Fsdefsl  kl6ntHl0f 


LagaiNanw: 


Addrtss  f0n«  city,  county.  Slato,  and  ap  code) 


%.  EMPLOYER  I0ENT1FICAT10N  NUMBER  (EIN) 

CD-I  1 1 1  in 


•.  TYPE  Of  APPLICATION: 

O'lM*         n  ContJnu^ioo  □  R«vJ»ion 

If  Revision,  enter  appropnale  lener($)  t\  box(es)  j     j     V~~\ 

A  mcTMse  Award         B  Decrease  Awran)       C  Increase  Duration 
D.  Decrease  Duration    Olher(specify): 


10.  CATALOG  OF  FEDERAL  DOMESTK  ASSISTANCE  NUMBER: 


CD -DID 


TITLE 


11  AREAS  AFFECTED  BY  PROJECT rCities.  CounOes.  Stales,  etc): 


13.  PROPOSED  PROJECT 


Start  Date 


Ending  Date 


Organizational  Unt: 


Name  and  telephone  numt>er  ct  person  to  he  contacted  on  matters  invoMn; 
■his  application  (^ve  area  code) 


7.  VfPi  Of  ^P?UCAMT:  (enter  appropnale  teOerm  box) 


a 


A.  State  H.  Independent  Scix>ol  Oist. 

8  County  I  State  ControRed  Institution  of  Higtier  Learning 

C  Municipal  J.  Private  University 

D  Township  K  Indian  Thiie 

E  Interstate  L  Individual 

F.  Intermuracipal  M  Profit  Organization 

G  SpeciaiOistiict  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TITLE  OF  APPLICANTS  PROJECT: 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a  Applicant 


11  ESTIMATED  FUNDING: 


s.  FodSfBl 


b  Appicant 


c  State 


d  Local 


e.  Other 


g  TOTAL 


-w 


sr 


b  Protect 


1«.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES    THIS  PREAPPLICATKDN/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PRtXESS  FOR  REVIEW  ON; 

DATE  


b  No.    a  PROGRAM  IS  NOT  COVERED  BY  E.  O  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DEUNQUENT  ON  ANY  FEDERAL  DEBT? 
G  Yea    If  "Yea.*  attach  an  explanation.  Q  No 


1«.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF.  ALL  DATA  IN  THIS  APPUCATIOWPREAPPUCATION  ARE  TRUE  AND  CORRECT.  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WNJ.  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  9  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Authorized  Representative 


b.  Title 


d  Signature  of  Authorized  Represeritative 


c  Teteptione  NumtMr 


e.  Date  Signed 


Previous  Edilian  Usable 
Authorized  for  Local  Reproduction 


Standard  Form  424  (Rev.  7-97) 
Prescribed  by  OMB  CIrcuiar  A-102 


Federal  Register / Vol.  67,  No.  72 /Monday,  April  15.  2002 /Notices 


18337 


Attachment  A  page  2 


INSTRUCTIONS  FOR  THE  SF-424 


Pubic  r«porting  burden  tot  this  coBecSon  of  informatiai  is  estimated  to  average  45  miiujles  per  response.  ifKiuding  tkne  forreviewing 
instructions,  searching  existing  data  sotirees.  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  coleclion  o* 
information  send  coininents  regarding  the  burden  estirnate  or  any  other  aspect  of  this  co«ection  of  infbnnation,  indudtng  stjggestions  for 
redudng  this  burden,  to  the  Office  of  Management  and  Budget  Papenwork  Redurtion  Project  (0348-00^ 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  rr  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. ^ , 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance.  It 
wil  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  conrunent  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicant's  sutxnission. 

Item:  Entry: 

12.       List  only  the  largest  political  entities  affected  (e.g..  State, 
counties,  cities). 

Date  application  submitted  to  Federal  agency  (or  State  if 

applicable)  and  applicant's  control  number  (if  applicable).  13.        Self-explanatory. 


Item; 
1. 


Entry: 


Self-explanatory. 


3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  number.  If  for  a  new  project, 
leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
vifhich  will  undertake  the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  the 
space(s)  provided: 

-  "New"  means  a  new  assistance  award. 

-  "Continuation"  means  an  extensran  for  an  additional 
funding/budget  period  for  a  project  with  a  projected 
comptetion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existirtg  obligation. 

9.  Name  of  Federal  agency  from  which  assistence  is  being 
requested  with  this  appteation. 

10.  Use  the  Catatog  of  Federal  Domestk:  Assistance  number  and 
title  of  the  program  under  which  assistance  is  requested. 


14.  List  the  applicant's  Congressional  DistrKt  and  any 
DistrKt(s)  affected  by  the  program  or  project 

15.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Value  of  in- 
kind  contributions  shtxiM  be  included  on  appropriate 
lines  as  appficable.  If  the  action  vnll  resuR  in  a  dolar 
change  to  an  existing  award,  indicate  onlv  the  anKwnt 
of  the  change.  For  decreases,  enctose  the  airaunis  in 
parentheses.  If  both  basic  and  supplementel  amounts 
are  included,  show  breakdown  on  an  attached  sheet 
For  muRipte  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  Hern  15. 

16.  Applicants  shouM  contact  the  State  Singte  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  is  sut>iect  to  the 
State  intergovernmental  review  process. 

1 7.  This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disaHowances,  toans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of  the 
applicant  A  copy  of  the  goveming  bod/s 
authorization  for  you  to  sign  this  appKcatkxi  as  official 
representative  must  be  on  file  in  the  appHcant's  office. 
(Certein  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  appRcatton.) 


11.        Enter  a  brief  descriptive  title  of  the  project  If  more  than  one 
program  is  involved,  you  shouW  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g..  constmctwn  or  real 
property  projects),  attach  a  map  showing  project  kxatton.  For 
preapplKations,  use  a  separate  sheet  to  provkJe  a  summary 
description  of  this  project. 


SF-424  (Rev.  7-97)  Back 
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INSTRUCTIONS  RM  THE  SF-424A 


Pubic  rapofUng  bunton  far  this  oolecten  o*  infamiKion  is  Mlimafled  to  average  180  minulM  per  msponse.  indufng  lime  far  nvfawing 
initoucMom.  tawtMno  existhtg  data  aouroas.  galhanng  and  maintaining  the  data  needed,  and  oomptoiing  and  ravtowing  fteoolection  of 
mtormalion.'  Sand  oonwnents  reganSng  «he  bwrden  estimate  or  any  otfter  aspect  o#  Ms  coNection  of  WoonaUon.  inducing  suggeMkms  far 
reducing  this  burden,  to  the  Oice  o»  Manag«nent  and  Budget.  Pape»¥Wk  Reducttan  Prelect  (034»«)a). 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  form  is  designed  so  that  application  can  be  made  far  fands 
torn  one  or  more  grant  programs.  In  prepaiing  the  budget, 
adhere  to  any  exisling  Federal  grantor  agency  guidelines  whicti 
prescribe  how  and  whether  budgeted  amounts  should  be 
separately  shown  for  dHTerent  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  fanciion  or  activity.  For  other 
progrwns.  grantor  agendas  may  require  a  breaiufawn  by  fanction 
or  activity.  Sections  A.  B.  C.  and  D  should  include  budget 
estimates  far  the  whole  proied  except  «i4Mn  applying  far 
assistance  which  requires  Federal  aulhorizalion  in  annual  or 
other  fandng  period  increments  In  the  latter  case.  Sedions  A.  B. 
C.  and  D  should  provide  the  budget  far  the  fest  budget  pertod 
(uautfy  a  year)  and  Section  E  should  present  the  need  far 
Federal  assistance  in  the  sutnequent  budget  periods.  AN 
H)pications  should  contain  a  breakdown  by  the  obied  dass 
catagortes  shown  in  Lines  a-k  of  Section  6. 

Section  A.  Budget  Summary  Lines  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestic  Assistance  Catafog  number)  and  not  nquiring 
a  fandnnal  or  activity  breakdown,  enter  on  Line  1  under  Cofamn 
(a)  the  Catafag  program  title  and  the  Catatog  number  in  Cofamn 
(b) 

For  applications  peftaining  to  a  single  program  nquiring  budget 
amounts  by  multiple  functions  or  activities,  enter  the  name  of 
each  activity  or  function  on  each  fne  in  Column  (a),  and  enter  the 
Catafag  number  in  Column  (b).  For  appicattons  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  fandion  w  activity,  enter  the  Catatog  program  title 
on  Mch  ine  In  Column  (a)  and  the  respective  Catatog  number  on 
each  fine  in  Column  (b). 

For  appications  pertaining  to  muftpfe  programs  where  one  or 
more  programs  require  a  breakdown  by  lundton  or  activity, 
prepare  a  separate  sheet  far  each  program  requiring  the 
breakdown.  AddHionai  sheets  shouM  be  used  when  one  form 
does  nd  provide  adequate  space  for  all  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  ttw  first 
page  should  provide  the  summary  totals  by  programs. 

Unaa  1-4.  Columns  (c)  through  (g) 

For  new  appScaUons.  leave  Column  (c)  and  (d)  blanli.  For  each 
Ine  entry  in  Cofamns  (a)  and  (b).  enter  in  Columns  (e).  (0,  and 
(g)  ttte  appropriate  amourts  of  funds  needed  to  support  ttie 
proied  for  the  first  funding  period  (usually  a  year). 


For  continuing  grant  program  applications,  submit  Ifiese  fonns 
befare  the  end  of  each  fundtog  period  as  required  by  tfie  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instnidnns 
provide  for  this.  Otherwise,  leave  ttiese  oohimns  blank.  Enter  in 
cofamns  (e)  and  (f)  the  amounts  of  funds  needed  far  ttie 
upcoming  pertod.  The  amounl(s)  in  Cofamn  (g)  shoidd  be  the 
sum  of  amounts  In  Columns  (e)  and  (0. 

For  sqpplsmenta^  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Cofamn  (e)  ttw  amoint  of  Vie 
increase  or  decrease  of  Federal  funds  and  enter  in  Column  (0  the 
amount  of  the  increase  or  decrease  of  non-Federal  fands.  In 
Cdumn  (g)  enter  the  new  total  budgeted  amount  (Fedaial  and 
non-FederaO  wl^ch  includes  the  total  pravtous  aulwrized 
budgeted  amour<s  pkis  or  minus,  as  appropriate.  Ihe  amounts 
shown  in  Cdumns  (e)  and  (f).  The  amouni(s)  in  Column  (g) 
should  nd  equal  the  sum  of  amounts  in  Cofamns  (e)  and  (f). 

Une  S  -  Show  the  totals  far  aH  cohxnns  used. 

Section  B  Budget  Categories 

In  Ihe  column  headings  (1)  through  (4).  enter  the  tittes  of  the 
same  programs,  functions,  and  activities  sho«wi  on  Unas  1-4. 
Cdumn  (a).  Section  A.  Whqn  additnnal  sheete  are  prepared  for 
Section  A.  provide  similar  cdumn  headings  on  each  slieeL  For 
each  program,  function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  objed  dass  categories. 

Une  68-i  -  Show  the  tdals  of  Lines  6a  to  6h  in  each  cduma 

Ufw  4  •  Show  Ihe  amount  of  indired  cost 

Une  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and  Q.  For  aB 
applicatfons  Id'  new  grants  and  oontinuatton  grants  Vm  total 
amount  in  cdumn  (5),  Line  6k.  shodd  be  the  same  as  Ow  total 
amount  shown  in  Sedton  A.  Cohimn  ia),  Una  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  amount  of 
the  increase  or  decrease  as  shown  in  Cdumns  (IH^).  Una  6k 
shouM  be  the  same  as  the  sum  d  the  amounts  in  Sedton  A. 
Cdumns  (e)  and  (0  on  Line  5. 

Une  7  •  Enter  Ihe  estimatad  amount  of  income.  If  any,  OKpadad 
to  be  generated  from  INs  project.  Do  nd  add  or  subtrad  Ms 
vnount  from  the  total  projed  amount.  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  statement  the  nature  aixl  source  of  irtoome.  The 
estimated  amount  of  program  income  may  be  considered  by  the 
Federal  grantor  agency  in  determining  the  lotel  amount  o^  the 

Section  C.  Non-Federal  Resources 

Lines  S-11  Ertfer  amounts  of  rK>n-Federa(  resources  tfiat  wrill  be 
used  on  the  grant  If  irvkind  contributions  are  induded,  provkle  a 
brief  explanation  on  a  separate  sheet 

Column  (a)  -  Enter  the  program  titles  Mentical  to 
Cdumn  (a).  Sedton  A.  A  breakdown  by  function  or 
activity  is  rK>t  necessary. 


Column  (b) 
appficant 


'Enter  the  contributton  to  be  made  by  the 


Column  (c)  -  Enter  the  amount  of  the  Stete's  cash  and 
ir>-kind  contribution  if  the  applicant  is  not  a  State  or 
Stete  agency.  Applicants  which  are  a  State  or  Stete 
agencies  shouto  leave  this  cdumn  t>lank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
contributions  to  be  made  from  all  other  sources. 

Column  (e)  -  Enter  totels  of  Columns  (b),  (c).  and  (d). 


Une  12  •  Enter  the  totel  for  each  of  Columns  (b)-(e).  The  amount 
in  Cdumn  (e)  should  be  equal  to  the  amount  on  Line  5.  Cotomn 
(0.  Section  A. 

Section  0.  Forecasted  Cash  Needs 

Line  13  •  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  durir^  the  first  year. 

Line  14  -  Enter  the  amount  of  cash  firom  all  other  sources  needed 
by  quarter  during  the  first  year. 


Lirw  15  -  Enter  ttie  totals  of  amounts  on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  the  Project 

Uiws  16-19  -  Enter  in  Column  (a)  the  same  grant  program  titles 
shown  in  Cdumn  (a).  Section  A.  A  tKeakdown  t>y  fuiK:tion  or 
activity  is  nd  necessary.  For  new  applications  and  continuatnn 
grant  applicattons,  enter  in  ttie  proper  columns  amounts  of  Federal 
funds  wfvch  wil  be  rteeded  to  complete  the  program  or  project  over 
the  succeeding  fundirig  pertods  (usually  in  years).  This  section 
need  nd  be  completed  for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  cunent  year  of  existing  grants. 

If  more  than  four  fines  are  needed  to  fist  the  program  titles,  submit 
additional  sdwdules  as  necessary. 

Une  20  -  Enter  the  total  for  each  d  the  Columns  (b>-(e).  When 
additional  schedules  are  prepared  for  this  Sedton,  annotate 
accordingly  and  show  the  overall  totals  on  this  fine. 

Section  F.  Other  Budget  Information 

Une  21  -  Use  this  space  to  explain  amounts  for  individual  dired 
objed  dass  cost  categories  that  may  appear  to  be  out  d  the 
ordinary  or  to  explain  tfte  details  as  required  t>y  tl>e  Federal  grantor 
agency. 

Liiw  22  -  Enter  the  type  of  irvfired  rate  (provisional,  predetermiried. 
final  or  fixed)  that  will  be  in  effed  during  the  funding  period,  the 
estimated  amount  of  the  base  to  which  the  rate  is  appfied,  and  the 
total  indired  expense. 

Une  23  -  Provkle  any  other  explanations  or  comments  deemed 
necessary. 
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OMB  Approvat  No.  034M040 


ASSURANCES  •  N0NX0NSTRUCT10N  PROGRAMS 


Pubfic  reporting  burden  tor  this  ooUeclion  of  information  Is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
jnstnjctions.  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
intormation.  Send  cxsmments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Papenwork  Reduction  Project  (0348-0040).  Washington.  DC  20503. 

PLEASE  TO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE;  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant.  I  certify  that  the  applicant; 

1.  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  Institutional,  managerial  and  financial  capability 
(Including  funds  sufficient  to  pay  tfie  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and.  If  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  examine  al  records,  books,  papers,  or 
documents  related  to  the  award;  and  WW  establish  a 
proper  accounting  system  in  accordance  with  generally 

'  accepted  accounting  standards  or  agency  directives. 

3.  WiH  establish  safeguards  to  prohibit  emptoyees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  tfie  appearance  of  personal  or  organizational 
oonflKt  of  interest,  or  personal  gain. 

4.  Will  Initiate  and  complete  the  wori^  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

5.  W*  comply  with  the  Intergovernmental  Personnel  Act  of  7 
1970  (42  U.S.C.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 

one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPMs  Standards  for  a  Merit  System  of 
Personnel  Aoniinistration  (5  C.F.R.  900.  Subpart  F). 

6.  Wd  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  inckxle  but  are  not  limited  to: 
(a)  Tide  VI  of  the  CM  Rights  Act  of  1964  (PL  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  cotor 

or   nattonal   origin;   (b)   FHIe   IX   of  the   Education  8 

Amendments  of  1972.  as  amended  (20  U.S.C  §§1681- 
1683.  and  1685-1686).  which  prohibits  discriminatkm  on 
the  basis  of  sex:  (c)  Section  504  of  the  Rehabilitation 


Act  of  1973.  as  amended  (29  U.S.C.  §794).  virhich 
prohibits  discrimination  on  the  basis  of  handkaps;  (d) 
the  Age  Discriminatton  Ad  of  1975.  as  amended  (42 
U.S.C.  §§6101-6107),  wtw:h  prohibits  discriminatkxi 
on  the  basis  of  age;  (e)  the  Dnjg  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255).  as  amended. 
relating  to  nondiscriminatton  on  the  basis  of  drug 
abuse;  (f)  the  Comprehensive  Afoohol  Abuse  and 
Akx>holism  Prevention.  Treatment  and  l^ehabiitatton 
Act  of  1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  akx>hol  abuse  or 
afooholism:  (g)  §§523  and  527  of  the  Public  Health 
Senrice  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3).  as  amended,  relating  to  oonfidentiaiity  of  akx)hol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civa  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq).  as 
amended,  relating  to  nondiscriminatton  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provistons  in  the  specific  statule(s) 
under  whk:h  applicatton  for  Federal  assistance  is  being 
made;  and,  (j)  the  requirements  of  any  other 
nondiscriminatton  statute(s)  which  may  apply  to  the 
applicatton. 

wn  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Retocation  Assistance  and  Real  Property  Acquisitton 
Poikaes  Act  of  1970  (P.L.  91-646)  whk*  provkle  for 
fair  and  equitable  treatment  of  persons  displaced  or 
wtK>se  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  al  interests  in  real  property  acquired  lor  project 
purposes  regardless  of  Federal  partkapatton  in 
purchases. 

Will  comply,  as  applicable,  with  provistons  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
whtoh  limit  the  poitkal  activities  of  emptoyees  whose 
principal  emptoyment  activities  are  funded  in  whole  or 
in  part  with  Federal  funds. 


PrMieus  EdWen  Usabto 
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9.  Wi  comply,  as  appTicable.  with  the  provisk>ns  of  the  Davis- 
Bacon  Ad  (40  U.S.C.  §§276a  to  276a-7).  the  Copeland  Ad 
(40  U.S.C.  §276c  and  18  U.S.C.  §874),  and  the  Contrad 
Worti  Hours  and  Safety  Standards  Ad  (40  U.S.C.  §§327- 
333),  regarding  labor  standards  for  federaUy-assisted 
construdton  subagreements. 

10.  Wril  comply,  If  applicable,  with  flood  Insurance  purchase 
requirements  of  Sedton  102(a)  of  the  Rood  Disaster 
Protedton  Ad  of  1973  (P.L  93-234)  which  requires 
retipients  in  a  special  flood  hazard  area  to  participate  In  ttie 
program  arxi  to  purchase  flood  Insurance  If  the  total  cost  of 
Insurable  construdton  and  acquisitton  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  whteh  may  be 
prescribed  pursuant  to  the  foltowing:  (a)  institutton  of 
environnf)ental  quality  control  measures  under  the  Nattonal 
Environmental  PoBcy  Ad  of  1969  (P.L  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  vfolating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluatton  of  flood  hazards  in 
floodplains  in  accordance  with  EO  1 1988;  (e)  assurance  of 
projed  consisterKy  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Ad  of  1972  (16  use.  §§1451  et  seq);  (0  confbnnity  of 
Federal  adfons  to  State  (Clean  Air)  Implementatton  Plans 
under  Sedton  176(c)  of  the  Clean  Air  Ad  of  1955.  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protedton  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Ad  of  1974.  as  amended  (P.L  93-523); 
and.  (h)  protedton  of  endangered  species  under  the 
Endangered  Species  Ad  of  1973,  as  amended  (P.L  93- 
205). 


12.  Wl  comply  wNh  the  Wid  and  Scanto  Rivers  Ad  of 
1968  (16  U.S.C.  §§1271  at  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wito  and  scene  rivers  system. 

13.  Wdl  assist  the  awarding  agency  in  assuring  compiance 
with  Sedton  106  of  the  Islattonal  Historic  Preservatton 
Ad  of  1966.  as  amended  (16  U.S.C  §470),  EO  11593 
(identificatton  and  protedton  of  historic  properties),  and 
the  Archaeotogwal  and  Historic  Preservatton  Ad  of 
1974  (16  U.S.C.  §§469a-1  et  seq). 

14.  Will  comply  with  PL  93-348  regarding  the  protedton  o# 
human  subjects  involved  in  research,  devetopment.  and 
related  activities  supported  by  this  award  of  assistance. 

15.  Win  comply  vwth  the  Laboratory  Anknal  Welfare  Ad  o* 
1966  {PJL  89-544,  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  cam,  handbig.  and  treatment  of 
warm  btooded  animats  Md  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

16.  W«  comply  with  the  Lead-Based  Paint  Poisoning 
Preventton  Ad  (42  U.S.C.  §§4801  et  seq.)  whkii 
prohibits  the  use  of  lead-based  paint  in  construdton  or 
rehabililatton  of  resktence  stnjdures. 

17.  Win  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Stogie  Audi 
Ad  Amendments  of  1996  and  OMB  Oreular  No.  Ar133. 
'Audits  of  States,  Local  Governments,  and  Ktort-Proft 
Organizattons.' 

18.  Wil  comply  with  all  appltoabte  requkements  of  al  other 
Federal  laws,  executive  orders,  regulattons,  and  polkaas 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGANIZATION 


TITLE 


DATE  SUBMITTED 
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CERTinCATION  REGARDING  LOBBYING 

Certficatwo  for  Contracts,  Grants.  Loins,  and  Cooperative  Agfeernents 
The  undereigncd  certifies,  to  the  best  of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have  been  paid  or  will  be  paid,  by  or  on  behalf  of  the  undersigned,  to  any 
person  for  inHucncing  or  attempting  to  influence  an  officer  or  employee  of  an  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  m  connection  with 
die  awarding  of  any  Federal  contract,  the  making  of  any  Federal  grant,  the  making  of  any  Federal  loan,  the 
entering  into  of  any  cooperative  agreement,  and  the  extension,  continuation,  renewal,  amendment,  or 
modification  of  any  Federal  contract,  grant,  loan,  or  cooperative  agreement. 

(2)  If  any  funds  other  than  Federal  appropriated  funds  have  been  paid  or  will  be  paid  to  any  person  for 
influencing  or  anempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  this  Federal 
contract,  grant,  loan,  or  cooperative  agreement,  tfie  undersigned  shall  complete  and  submit  Standard 
Foim-LLL.  "  Disclosure  Form  to  Report  Lobbying,"  in  accordance  with  its  instructions. 

(3)  The  undersigned  shall  require  that  the  language  of  this  certification  be  included  in  the  avrard  documents 
for  all  subawards  at  all  tiers  (including  subcontracts,  subgrants.  and  contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all  subrecipients  shall  certify  and  disclose  accordingly.  This  certification  is 
a  material  representation  of  fact  upon  which  reliance  was  placed  when  this  transaction  was  made  or  entered 
into  Submission  of  diis  certificaUon  is  a  prerequisite  for  making  or  entering  mto  this  transaction  imposed  by 
sectioa  1 352.  title  3 1 .  U.S.  Code.  Any  person  who  faiU  to  file  the  required  certification  shall  be  subject  to  a 
civil  penahy  of  not  less  *an  SIO.OOO  and  not  more  than  $100,000  for  each  such  failure. 

Statement  for  Loan  Guarantees  and  Loan  Insurance 

The  undersigned  stotes,  to  the  best  of  his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid  to  any  person  for  influencing  or  attempting  to  influence  an  officer 
or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this  commitment  providing  for  die  United  States  to  insure  or 
guarantee  a  loan,  die  undersigned  shall  complete  and  submit  Standard  Fonn-LLL.    Disclosure  Fonn  to 
Report  Lobbying."  in  accordance  with  its  instructions.  Submission  of  diis  statement  is  a  prerequisite  for 
making  or  entering  into  this  transaction  imposed  by  section  1352.  title  31.  U.S.  Code.  Any  person  who  fails 
to  file  the  required  statement  shall  be  subject  to  a  civil  penalty  of  not  less  than  $10,000  and  not  more  tfian 
$  1 00,000  for  each  such  foilure. 


Signature 


Title 


Organization 
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I.Type  of  Federal  Action 
I    ~~\  a.  contract 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  OMB 
0348-0046 


b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

na.  bid/offer/application 
K    Snifial  a\AMar/i 


'b.  initial  award 
c.  post-award 


4.  Name  and  Address  of  Reporting  Entity: 

Q  Prime  nSulMwardaa 

Tier     ,  if  known: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


8.  Federal  Action  Number,  if  known: 


3.  Report  Type: 

I    ~1  a.  initial  filing 

' '  b.  material  change 

For  Material  Change  Only: 

year quarter 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congrassional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applKable: 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name,  Ml): 


A^  MemtHai  rwmnM  through  •»  term  «  mJtwnnml  by  Mto  31  U.S.C.  Mcton 
'  ••  1352.  T»»»  OaOoun  of  Mbymg  aSMiu  »  •  mfnt  rfn—rtton  d  fa 
upon  aNch  >«i«no*  WM  piKSd  by  tw  liar  ibov*  olwn  Nt  franMckan  •«  madi 
or  Mwad  «ito.  TNi  diKlOMirt  i*  rwxarad  punuvM  to  31  U  S  C  1352  TNt 
■Hommion  wil  bo  wportod  lo  t»  Cangnu  trnn-um^  «nd oil  bo  itttttf  lei 
puMc  nopodion.  Any  pofoon  aiho  (lis  to  Mo  tw  roquiriO  dlKlocura  tfMi  bo 
(ukiicl  to  I  CM  ponaty  or  not  lou  tiM  $10,000  and  not  mora  tion  $100,000  lor 


b.  Individuals  Performing  Services  {including  address  if 
different  from  No.  10a) 
{last  name,  first  name.  Ml): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No. 


Date: 


Federal  Use  Only: 


Authorized  for  Local  Reproduction 
Standard  Form  LLL  (Rev.  7-97) 
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MSTRUCnONS  FOR  COMPLETION  OF  SF-U.L,  DISCLOSURE  OF  LOBBYING  ACnVITIES 

. lom,  *- b.  oon,*«b»  Ih.  rip«tinB«r«y. -•-(t-r  «H«w«*.or  prtm,  F,d^ 
«to. or.m-«Wcl«n9.lo.p»»*u.»,»p«u«ll»  1*31  use  ,««on  1352  Tl» ■HBO*. lam, lirjq^^ 

Si»^  or  i  ..^toy.**  •  M«*«  of  Con»«  tn  oo.w«*on  •*  .  cov«r«^ 

1.  lrtw>W»  •»  typo  01  e««»««J  F«d««l  «*on  tor  wh«*  lo»y«g  .ctivi^ 

2  idartlityVwsMusodtw  covered  Federal  adMn. 

3  ld.i*(yt»«ppropr»«ecto.$«crtono«»»s  report  «  •MB.to)to«««p  report  owed  ty.nwttrWdwr^g.  loth.  Worinrtor.pre*ioo^ 
«»  ytifaiHl  quMtw  «i  «»«*  the  chwige  occurred  Eriler  »»  date  o«  the  IM«  prBviouily«ubrt*e^ 

action. 

4.  Enter  the  M  name,  addrw,  c«y.  State  arid  Zip  cod.  o<  me  reportir,gen«y  Indode  Corigression* 

o«  *•  reportir^  errtrty  mat  desKjrates  It  it  a  or  expects  to  be.  a  pr«»  or  siA«««rd  recwwit  kleriti^  »»  ber  of  tt^ 

ol  ti.  prim  IS  the  1st  *w  So»)««d»  (KJude  but  are  not  lim<«)  to  subcoritracti.  sot)grants  arKl  cotitract  award*  i««^ 

5.  «  me  argwiizMian«big  the  report  »  tem  4  checks  -Subawardee-then  enter  m.  M  natne.  addrMS.  dty.  SIM  and  zip  cod.  e*  Ih.  prim.  Fwlarri 
radpiMtl  mdud.  CongrMannal  Dastnct  if  known 

6.  Enl.rt».nMn.ot*i.Fw»aral.g.ncym.fcinglh«aw»dorto»<u>iiimitm.ntlndud..tlaMlon«orMW<Mlton.l.velb.^ 
««i^.  OapwtniMil  o(  TransportMion.  Unitwl  Stales  Coast  Guard 

7.  EntytwFwtw^  proyOT  nam.  or  dwc»»tion  tor  the  coveredFederatactton  (item  1)  II  known,  enter  meMCata^ 
(CFOA)  number  far  grants,  cooperative  agreements,  loan*.  atMl  kxan  tummilmente. 

a.  Enlar  the  most  sppropnate  Federal  kJentifyuig  number  avaitabletor  me  Federal  acttonidwrtHtod  in  ilwr»  1  (e.g.,  Bmtu^to' PnfOUl{fVP)  number. 
brcHMon  tor  B«l  (If  B)  number,  grant  announcemeni  number  the  corrtract.  grant,  or  towi  award  number,  th.  appfeation^topOMl  control  ni«nbw 
M*VMd  by  me  FMleral  agency)  Include  prefixes,  eg.  -RFP-OE-StWlOl  ■ 

9.  For  a  CD»«««  FwJer*  aefcn  where  there  has  been  an  award  or  ban  cornmitment  by  th.  Federal  agwwy.  «tl«  th.  FwlMl  wnount  Of  th. 
conwnftMnl  tor  th.  prim,  wtlity  idMtlilM  in  ilOTi  4  or  S 

10  (a)  Enlar  th.  fui  n«..  addtwa.  dty.  Slat,  and  lip  cod.  of  th.  tabbying  registrant  under  the  Lobbying  Disclosur.  Act  ol  1995  «^ 
enlly  tdenblied  in  Hem  4  to  influence  m.  covered  Federal  action 

(b)  Enlar  m.  M  namM  01  m.  indhmJuaHs)  pwtomiing  swvicM.  and  inelud.  Iu«  addrws  il  di(lar««  from  10  (a).  En^ 
i<MI). 


11 ,  The  ewWymg  oflleial  ahrti  sign  and  dal.  m.  torm.  pitnt  his^er  i«m..  mi.,  and  lelaplwn.  numbw. 


Acwrdtog  to  m.  Pipwworti  Rwhictton  Act .  as  amended .  no  perw)ns  are  required  to  respond  to  a  coiectton  or  informal 

Nun*w.  Th.v*)OMBeonH3lnumb«torthoin(brmationco*K*ooisO««B  No  0348.0046  Public  reporting  burxton  tor  mis  cotodton  o(  informatton  « 
MtowMK  aMf«g.10  minules  per  response,  nchjding  time  tor  reviewing  nstructtons.  sMrching  existing  data  sourcM,  8'**^*]^'"****'^''**^ 
n.«l.d.*ideoin)totingandr.view«iflthecoltectono<in»ormation  Send  comments  regarding  the  bunlen  wtimKa  or  any  dhar  aapwa  c*  mi*  uiMiiMana 
Wtimirtoa  iidudmg  suggwfcns  l<»  rwJudng  this  burdwi.  to  m.  onie.  ol  M«»g«n«itand  Budgrt.  Papww^ 

DC  20603. 
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Attachment   F 


CERTIFICATION  REGARDING  MAINTENANCE  OF  EFFORT 


In  accordance  with  the  applicable  program  statute(s)  and  regulation(s),  the  undersigned 
certifies  that  financial  assistance  provided  by  the  Administration  for  Children  and 
Families,  for  the  specified  activities  to  be  performed  under 


the 


by 


_  Program 
(Applicant  Organization), 


will  be  in  addition  to,  and  not  in  substitution  for,  comparable  activities  previously  carried 
on  without  Federal  assistance. 


Signature  of  Authorized  Certifying  Official 


Title 


Date 


Back 


MLUNG  CODE  4184-01-C 

Attachment  G— Certification  Regarding 
Drug-Free  Workplace  Requirements 

This  certification  is  required  by  the 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988:  45  CFR  Part  76, 
Subpart  F.  Sections  76.630(c)  and  (d)(2) 
and  76.645(a)(1)  and  (b)  provide  that  a 
Federal  agency  may  designate  a  central 
receipt  point  for  STATE- WIDE  AND 
STATE  AGENCY-WIDE  certifications, 
and  for  notification  of  criminal  drug 
convictions.  For  the  Department  of 
Health  and  Human  Services,  the  central 
pint  is:  Division  of  Grants  Management 
and  Oversight,  Office  of  Management 
and  Acquisition,  Department  of  Health 
and  Human  Services,  Room  517-D,  200 
Independence  Avenue,  SW, 
Washington,  DC  20201. 

Certification  Regarding  Drug-Free 
Workplace  Requirements  (Instructions 
for  Certification) 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the 
grantee  is  providing  the  certification  set 
out  below. 

2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon 
whitdi  reliance  is  placed  when  the 
agenc:y  awards  the  grant.  If  it  is  later 


Home 


determined  that  the  grantee  knowingly 
rendered  a  false  certification,  or 
otherwise  violates  the  requirements  of 
the  Drug-Free  Workplace  Act,  the 
agency,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individucils, 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals, 
Alternate  II  applies. 

5.  Workplace  under  grants,  for 
grantees  other  than  individuals,  need 
not  be  identified  on  the  certification..  If 
known,  they  may  be  identified  in  the 
grant  application.  If  the  grantee  does  not 
identity  the  workplaces  at  the  time  of 
application,  or  upon  award,  if  there  is 
no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(s)  on  file 
in  its  office  and  make  the  information 
available  for  Federal  inspection.  Failiue 
to  identify  all  known  workplaces 
constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

6.  Workplace  identifications  must 
include  the  actual  address  of  buildings 
(or  parts  of  buildings)  or  other  sites 
where  work  imder  the  grant  takes  place. 
Categorical  descriptions  may  be  used 
(e.g.,  all  vehicles  of  a  mass  transit 
authority  or  State  highway  department 


while  in  operation,  State  employees  in 
each  local  imemployment  office, 
performers  in  concert  halls  or  radio 
studios). 

7.  If  the  workplace  identified  to  the 
agency  changes  during  the  performance 
of  the  grant,  the  grantee  shall  inform  the 
agency  of  the  change(s),  if  it  previously 
identified  the  workplaces  in  question 
(see  paragraph  five). 

8.  Definitions  of  terms  in  the 
Nonprocurement  Suspension  and 
Debarment  common  rule  and  Drug-Free 
Workplace  common  rule  apply  to  thi§^ 
certification.  Grantees'  attention  is 
called,  in  particular,  to  the  following 
definitions  from  these  rules: 

Controlled  substance  means  a  " 
controlled  substance  in  Schedules  I 
through  V  of  the  Controlled  Substances 
Act  (21  U.S.C.  812)  and  as  further 
defined  by  regulation  (21  CFR  130lB.ll 
through  1308.15); 

Conviction  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the 
responsibility  to  determine  violations  of 
the  Federal  or  State  laiminal  drug 
statutes; 

Criminal  drug  statute  means  a  Federal 
of  non-Federal  criminal  statute 
involving  the  manufacture,  distribution, ' 
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dispensing,  use,  or  possession  of  any 
controlled  substance; 

Employee  means  the  employee  of  a 
grantee  directly  engaged  in  the 
performance  of  work  under  a  grant, 
including:  (i)  All  direct  charge 
employees:  (ii)  All  indirect  charge 
employees  unless  their  impact  or 
involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii) 
Temporary  personnel  and  consultants 
who  are  directly  engaged  in  the 
performance  of  work  under  the  grant 
and  who  are  on  the  grantee's  payroll. 
This  definition  does  not  include 
workers  not  on  the  payroll  of  the  grantee 
(e.g.,  volunteers,  even  if  used  to  meet  a 
matching  requirement;  consultants  or 
independent  contractors  not  on  the 
grantee's  payroll;  or  employees  of 
subrecipients  or  subcontractors  in 
covered  workplaces). 

Certification  Regarding  Drug-Free 
Workplace  Requirements 

Alternate  I.  (Grantees  Other  Than 
Individuals) 

The  grantee  certifies  that  it  will  or 
will  continue  to  provide  a  drug-free 
workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful 
manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions 
that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace: 

(2)  The  grantee's  policy  of 
maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs; 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse 
violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  the  grant  be  given  a  copy 
of  the  statement  required  by  paragraph 

(a); 

(d)  Notifying  the  employee  in  the 
statement  required  by  paragraph  (a)  that, 
as  a  condition  of  employment  under  the 
grant,  the  employee  will — 

(1)  Abide  by  the  terms  of  the 
statement;  and 

(2)  Notify  the  employer  in  writing  of 
his  or  her  conviction  for  a  violation  of 
a  criminal  drug  statute  occurring  in  the 
workplace  no  later  than  five  calendar 
days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing, 
within  ten  calendar  days  after  receiving 


notice  under  paragraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual 
notice  of  such  conviction.  Employers  of 
convicted  employers  must  provide 
notice,  including  position  title,  to  every 
grant  officer  or  other  designee  on  whose 
grant  activity  the  convicted  employee 
was  working,  unless  the  Federal  agency 
had  designated  a  central  point  for  the 
receipt  of  such  notices.  Notice  shall 
include  the  identification  number(s)  of 
each  affected  grant; 

(f)  Taking  one  of  the  following 
actions,  within  30  calendar  days  of 
receiving  notice  under  paragraph  (d)(2), 
with  respect  to  any  employee  who  is  so 
convicted — 

(1)  Taking  appropriate  personnel 
action  against  such  an  employee,  up  to 
and  including  termination,  consistent 
with  the  requirements  of  the 
Rehabilitation  Act  of  1973,  as  amended; 

or 

(2)  Requiring  such  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a 
Federal.  State,  or  local  health,  law 
enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace  through  implementation  of 
paragraphs  (a),  (b).  (c),  (d),  (e)  and  (f). 

(B)  The  grantee  may  insert  in  the 
space  provided  below  the  site(s)  for  the 
performance  of  work  done  in 
connection  with  the  specific  grant: 
Place  of  Performance  (Street  address, 
city,  county,  state,  zip  code) 

Check  if  there  are  workplaces  on  file 
that  are  not  identified  here. 

Alternate  II.  (Grantees  Who  Are 
Individuals) 

(a)  The  grantee  certifies  that,  as  a 
condition  of  the  grant,  he  or  she  will  not 
engage  in  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in 
conducting  any  activity  with  the  grant; 

(b)  If  convicted  of  a  criminal  drug 
offense  resulting  from  a  violation 
occurring  diuing  the  conduct  of  any 
grant  activity,  he  or  she  will  report  the 
conviction,  in  writing,  within  10 
calendar  days  of  the  conviction,  to  every 
grant  officer  or  other  designee,  unless 
the  Federal  agency  designates  a  central 
point  for  the  receipt  of  such  notices. 
When  notice  is  made  to  such  a  central 
point,  it  shall  include  the  identification 
nimiber(s)  of  each  affected  grant. 

Attachment  H— Certification  Regarding 
Environmental  Tobacco  Smoke 

Public  Law  103227,  Part  C 
Environmental  Tobacco  Smoke,  also 


known  as  the  Pro  Children  Act  of  1994, 
requires  that  smoking  not  be  permitted 
in  any  portion  of  any  indoor  routinely 
owned  or  leased  or  contracted  for  by  an 
entity  and  used  routinely  or  regularly 
for  provision  of  health,  day  care, 
education,  or  library  services  to  children 
imder  the  age  of  18,  if  the  services  are 
funded  by  Federal  programs  either 
directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract, 
loan,  or  loan  guarantee.  The  law  does 
not  apply  to  children's  services 
provided  in  private  residences,  facilities 
funded  solely  by  Medicare  or  Medicaid 
funds,  and  portions  of  facilities  used  for 
inpatient  drug  or  alcohol  treatment. 
Failure  to  comply  with  the  provisions  of 
the  law  may  result  in  the  imposition  of 
a  civil  monetary  penalty  of  up  to  $1000 
per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity.  By  signing  and 
submitting  this  application  the 
applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the 
Act. 

The  applicant/grantee  further  agrees 
that  it  will  require  the  language  of  this 
certification  be  included  in  any 
subawards  which  contain  provisions  for 
the  children's  services  and  that  all 
subgrantees  shall  certify  accordingly. 

Attachment  I — Certification  Regarding 
Debarment.  Suspension  and  Other 
Responsibilify  Matters — Primary 
Covered  Transactions 

Instructions  for  Certification 

1 .  By  signing  and  submitting  this 
proposal,  the  prospective  primary 
participant  is  providing  the  certification 
set  out  below. 

2.  The  inability  of  a  person  to  provide 
the  certification  required  below  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  The  prospective  participant 
shall  submit  an  explanation  of  why  it 
cannot  provide  the  certification  set  out 
below.  The  certification  or  explanation 
will  be  considered  in  connection  with 
the  department  or  agency's 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon 
which  reliance  was  placed  when  the 
department  or  agency  determined  to 
enter  into  this  transaction.  If  it  is  later 
determined  that  the  prospective  primary 
participant  knowingly  rendered  an 
erroneous  certification,  in  addition  to 
other  remedies  available  to  the  Federal 


Government,  the  department  or  agency 
may  terminate  this  transaction  for  cause 
or  default. 

4.  The  prospective  primary 
participant  shall  provide  immediate 
written  notice  to  the  department  or 
agency  to  which  this  proposal  is 
submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when 
submitted  or  has  become  erroneous  by 
reason  of  changed  circumstances. 

5.  The  terms  covered  transaction, 
debarred,  suspended,  ineligible,  lower 
tier  covered  transaction,  participant, 
person,  primary  covered  transaction, 
principd,  proposal,  and  voluntarily 
excluded,  as  used  in  this  clause,  have 
the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549. 
You  may  contact  the  department  or 
agency  to  which  this  proposal  is  being 
submitted  for  assistance  in  obtaining  a 
copy  of  those  regulations. 

6.  The  prospective  primary 
participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it 
shall  not  knowingly  enter  into  any 
lower  tier  covered  transaction  which  a 
person  who  is  proposed  for  debarment 
under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  declared 
ineligible,  or  voluntarily  excluded  bx>m 
participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

T  7.  The  prospective  primary 
participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  the 
clause  titled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transaction,"  provided  by  the 
department  or  agency  entering  into  this 
covered  transaction,  without 
modification,  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

8.  A  participant  in  a  covered 
transaction  may  rely  upon  certification 
of  a  prospective  participant  in  a  lower 
tier  covered  transaction  that  it  is  not 
proposed  for  debarment  under  48  CFR 
part  9,  subpart  9.4,  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction, 
unless  it  knows  that  the  certification  is 
erroneous.  A  participant  may  decide  the 
method  and  frequency  by  which  it 
determines  the  eligibility  of  its 
principals.  Each  participant  may,  but  is 
not  required  to,  check  the  List  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonprocurement  Programs. 

9.  Nothing  contained  in  the  foregoing 
shall  be  construed  to  require 


establishment  of  a  system  of  records  in 
order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The 
knowledge  and  information  of  a 
participant  is  not  required  to  exceed 
that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  of 
business  dealings. 

10.  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions, 
if  a  participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier 
covered  transaction  with  a  person  who 
is  proposed  for  debarment  imder  48  CFR 
part  9,  subpart  9.4,  suspended, 
debarred,  ineligible,  or  volimtarily 
excluded  from  participation  in  this 
transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency 
may  terminate  this  transaction  for  cause 
or  default. 

Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary 
participant  certifies  to  the  best  of  its 
knowledge  and  belief,  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  by  any  Federal  department  or 
agency; 

(b)  Have  not  within  a  three-year 
period  preceding  this  proposal  been 
convicted  of  or  had  a  civil  judgment 
rendered  against  them  for  commission 
of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting 
to  obtain,  or  performing  a  public 
(Federal,  State  or  local)  transaction  or 
contract  under  a  public  transaction; 
violation  of  Federal  or  State  antitrust 
statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
or  local)  with  commission  of  any  of  the" 
offenses  enimierated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  Have  not  within  a  three-year 
period  preceding  this  application/ 
proposal  had  one  or  more  public 
transactions  (Federal,  State  or  local) 
terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of 
the  statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

Instructions  for  Certification      ^ 

1.  By  signing  and  submitting  this 
proposal,  the  prospective  lower  tier 
participant  is  providing  the  certification 
set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon 
which  reliance  was  placed  when  this 
transaction  was  entered  into.  If  it  is  later 
determined  that  the  prospective  lower 
tier  participant  knowingly  rendered  an 
erroneous  certification,  in  addition  to 
other  remedies  available  to  the  Federal 
Government  the  department  or  agency 
with  which  this  transaction  originated 
may  pursue  available  remedies, 
including  suspension  and/or  debarment. 

3.  The  prospective  lower  tier 
participant  shall  provide  immediate 
written  notice  to  the  person  to  which 
this  proposal  is  submitted  if  at  any  time 
the  prospective  lower  tier  participant 
learns  that  its  certification  was 
erroneous  when  submitted  or  had 
become  erroneous  by  reason  of  changed 
circimistances. 

4.  The  terms  covered  transaction, 
debarred,  suspended,  ineligible,  lower 
tier  covered  transaction,  participant, 
person,  primary  covered  transaction, 
principal,  proposal,  and  voluntarily 
excluded,  as  used  in  this  clause,  have 
the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules 
implementing  Executive  Order  12549. 
You  may  contact  the  person  to  which 
this  proposal  is  submitted  for  assistance 
in  obtaining  a  copy  of  those  regulations.- 

5.  The  prospective  lower  tier 
participant  agrees  by  submitting  this 
proposal  that,  [Page  33043]  should  the 
proposed  covered  transaction  be  entered 
into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with 
a  person  who  is  proposed  for  debarment 
imder  48  CFR  part  9,  subpart  9.4; 
debarred,  suspended,  declared 
ineligible,  or  voluntarily  excluded  fitjm 
participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier 
participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  this 
clause  titled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Volunta^i  Exclusion-Lower  Tier 
Covered  Transaction."  without 
modification,  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

7.  A  participant  in  a  covered 
transaction  may  rely  upon  a  certification 
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of  a  prospective  participant  in  a  lower 
tier  covered  transaction  that  it  is  not 
proposed  for  debarment  under  48  CFR 
part  9,  subpart  9.4.  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  covered  transactions, 
unless  it  knows  that  the  certification  is 
erroneous.  A  participant  may  decide  the 
method  and  frequency  by  which  it 
determines  the  eligibility  of  its 
principals.  Each  participant  may,  but  is 
not  required  to,  check  the  List  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonprocurement  Programs. 

8.  Nothing  contained  in  the  foregoing 
shall  be  construed  to  require 
establishment  of  a  system  of  records  in 
order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The 
knowledge  and  information  of  a 
participant  is  not  required  to  exceed 
that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  of 
business  dealings. 

9.  Except  for  transaction  authorized 
under  paragraph  5  of  these  instructions, 
if  a  participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier 
covered  transaction  with  a  person  who 
is  proposed  for  debarment  under  48  CFR 
part  9,  subpart  9.4,  suspended, 
debarred,  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency 
with  which  this  transaction  originated 
may  pursue  available  remedies, 
including  suspension  and/or  debarment. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(1)  The  prospective  lower  tier 
participant  certifies,  by  submission  of 
this  proposal,  that  neither  it  nor  its 
principals  is  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  frt>m  participation  in  this 
transaction  by  any  Federal  department 
or  agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Office  of  Management  and  Budget 
Intergovenunental  Review  E.0. 12372 
State  Single  Point  of  Contact  List 
(SPOC) 

It  is  estimated  that  in  20(ft  the  Federal 
government  will  outlay  $305.6  billion  in 
grants  to  State  and  local  governments. 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs,"  was  issued  with  the  desire 


to  foster  the  intergovernmental 
partnership  and  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  the  coordination  and  review  of 
proposed  Federal  financial  assistance 
and  direct  Federal  development.  The 
Order  allows  each  State  to  designate  an 
entity  to  perform  this  function.  Below  is 
the  official  list  of  those  entities.  For 
those  States  that  have  a  home  page  for 
their  designated  entity,  a  direct  link  has 
been  provided  below. 

States  that  are  not  listed  on  this  page 
have  chosen  not  to  participate  in  the 
intergovernmental  review  process,  and 
therefore  do  not  have  a  SPOC.  If  you  are 
located  within  one  of  these  States,  you 
may  still  send  application  materials 
directly  to  a  Federal  awarding  agency. 

Contact  information  for  Federal 
agencies  that  award  grants  can  be  found 
in  Appendix  IV  of  the  Catalog  of  Federal 
Domestic  Assistance. 

Arkansas 

Tracy  L.  Copeland 
Manager,  State  Clearinghouse 
Office  of  Intergoverrmiental  Services 
Department  of  Finance  and 

Administration 
1515  W.  7th  St.,  Room  412 
Little  Rock,  Arkansas  72203 
Telephone:  (501)  682-1074 
Fax:  (501)  682-5206 
tlcopeland@dfa.state.ar.us 

California 

Grants  Coordination 

State  Clearinghouse 

Office  of  Plaiming  and  Research 

P.O.  Box  3044,  Room  222 

Sacramento,  California  95812-3044 

Telephone:  (916)  445-0613 

Fax:  (916)  323-3018 

state.clearinghouse@opr.ca.gov 

Delaware 

Charles  H.  Hopkins 

Executive  Department 

Office  of  the  Budget 

540  S.  Dupont  Highway,  3rd  Floor„ 

Dover,  Delaware  19901 

Telephone  (302)  73»-3323 

Fax:  (302) 739-5661 

chopkins@state.de.us 

District  of  Columbia 

Luisa  Montero-Diaz 

Office  of  Partnerships  and  Grants 

Development 
Executive  Office  of  the  Mayor 
District  of  Columbia  Government 
441  4th  Street.  NW,  Suite  530  South 
Washington,  DC  20001 
Telephone:  (202)  727-8900 
Fax:  (202) 727-1652 
opgd.eom@dc.gov 

Florida 

Jasmin  Raffington 


Florida  State  Clearinghouse 
Department  of  Community  Affairs 
2555  Shumard  Oak  Blvd. 
Tallahassee,  Florida  32399-2100 
Telephone:  (850)  922-5438 
Fax:  (850) 414-0479 
clearinghouse@dca.state.fl.us 

Georgia 

Georgia  State  Clearinghouse 
270  Washington  Street.  SW 
Atlanta,  Georgia  30334 
Telephone:  (404)  656-3855 
Fax:  (404)  656-7901 
gach@mail.opb.state.ga.us 

Illinois 

Virginia  Bova 

Department  of  Commerce  and 

Community  Affairs 
James  R.  Thompson  Center 
100  West  Randolph,  Suite  3-400 
Chicago,  Illinois  60601 
Telephone:  (312)  814-6028 
Fax:  (312) 814-8485 
vbova@commerce.state.il.us 

Iowa 

Steven  R.  McCann 

Division  of  Commimity  and  Rural 

Development 
Iowa  Department  of  Economic 

Development 
200  East  Grand  Avenue 
Des  Moines,  Iowa  50309 
Telephone:  (515)  242-4719 
Fax:  (515)  242-4809 
steve.mccann@ided.state.ia.us 

Kentucky 

Ron  Cook 

Department  for  Local  Government 

1024  Capital  Center  Drive,  Suite  340 

Frankfort,  Kentucky  40601 

Telephone:  (502)  573-2382 

Fax:(502)573-2512 

ron.cook@mail.state.ky.us 

Maine 

Joyce  Benson 

State  Plaiming  Office 

184  State  Street 

38  State  House  Station 

Augusta.  Maine  04333 

Telephone:  (207)  287-3261 

(207)  287-1461  (direct) 

Fax:  (207) 287-6489 

ioyce.benson@state.me.us 

Maryland 

Linda  Janey 

Manager,  Clearinghouse  and  Plan 

Review  Unit 
Maryland  Office  of  Planning 
301  West  Preston  Street— Room  1104 
Baltimore.  Maryland  21201-2305 
Telephone:  (410)  767-4490 
Fax:  (410)  767-4480 
linda@mail.op.state.md.us 
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Michigan 

Richard  Pfaff 

Southeast  Michigan  Council  of 

Governments 
535  Grisw^old,  Suite  300 
Detroit.  Michigan  48226 
Telephone:  (313)  961-4266 
Fax:  (313) 961-4869 
pfiaff@semcog.org 

Mississippi 

Cathy  Mallette 
Clearinghouse  Officer 
Department  of  Finance  and 

Administration 
1301  Woolfolk  Building,  Suite  E 
501  North  West  Street 
Jackson,  Mississippi  39201 
Telephone:  (601)  359-6762 
Fax:  (601)  359-6758 

Missouri 

Angela  Boessen 

Federal  Assistance  Clearinghouse 

Office  of  Administration 

P.O.  Box  809 

Truman  Building,  Room  840 

Jefferson  City.  Missouri  65102 

Telephone:  (573)  751-4834 

Fax:  (573)  522-4395 

igr@mail.oa.state.mo.us 

Nevada 

Heather  Elliott 

Department  of  Administration 

State  Clearinghouse 

209  E.  Musser  Street,  Room  200 

Carson  City.  Nevada  89701 

Telephone:  (775)  684-0209 

Fax:  (775)  684-0260 

helliott@govmail.state.nv.us 

New  Hampshire 

Jeffiey  H.  Taylor 

Director 

New  Hampshire  Office  of  State  Plaiming 

Attn:  Intergovernmental  Review  Process 

Mike  Blake 

2V2  Beacon  Street 

Concord.  New  Hampshire  03301 

Telephone:  (603)  271-2155 

Fax:  (603)  271-1728 

jtayloi@osp.state.nh.us 

New  Mexico 

Ken  Hughes 

Local  Government  Division 

Room  201  Bataan  Memorial  Building 

Santa  Fe.  New  Mexico  87503 

Telephone:  (505)  827-4370 

Fax:  (505)  827-4948 

khu^es@dfa.state.nm.us 

North  Carolina 

Jeanette  Fumey 

Department  of  Administration 

1302  Mail  Service  Center 

Raleigh,  North  Carolina  27699-1302 

Telephone:  (919)  807-2323 


Fax:  (919)  733-9571 
jeanette.fumey@ncinail.net 

North  Dakota 

Jim  Boyd 

Division  of  Community  Services 

600  East  Boulevard  Ave,  Dept  105 

Bismarck,  North  Dakota  585805-0170 

Telephone:  (701)  328-2094 

Fax:  (701)  328-2308 

jboyd@state.nd.us 

Rhode  Island 

Kevin  Nelson 

Department  of  Administration 

Statewide  Planning  Program 

One  Capitol  Hill 

Providence.  Rhode  Island  02908-5870 

Telephone:  (401)  222-2093 

Fax:  (401)  222-2083 

knelson@doa.state.ri.us 

South  Carolina 

Omeagia  Burgess 
Budget  and  Control  Board 
Office  of  State  Budget 
1122  Ladies  Street,  12th  Floor 
Columbia.  South  Carolina  29201 
Telephone:  (803)  734-0494 
Fax:  (803)  734-0645 
aburgessdbudget.state.sc.us 

Texas 

Denise  S.  Francis 
Director.  State  Grants  Team 
Governor's  Office  of  Budget  and 

Planning 
P.O.  Box  12428 
Austin.  Texas  78711 
Telephone:  (512)  305-9415 
Fax:  (512)  936-2681 
d&ancis@govemor.state.tx.us 

Utah 

Carolyn  Wright 

Utah  State  Clearinghouse 

Governor's  Office  of  Planning  and 

Budget 
State  Capitol.  Room  114 
Salt  Lake  City.  Utah  84114 
Telephone:  (801)  538-1535 
Fax:  (801)  538-1547 
cwright^ov.state.ut.us 

West  Virginia 

Fred  Cutlip.  Director 
Community  Development  Division 
West  Virginia  Development  Office 
Building  #6.  Room  553 
Charleston.  West  Virginia  2530S 
Telephone:  (304)  558-4010 
Fax:  (304)  558-3248 
fcutlipdwvdo.oig 

Wisconsin 

Jeff  Smith 

Section  Chief,  Federal/State  Relations 
Wisconsin  Department  of 
Administration 


101  East  Wilson  Street— 6th  Floor 

P.O.  Box  7868 

Madison,  Wisconsin  53707 

Telephone:  (608)  266-0267 

Fax:  (608)  267-^931 

jeffi«y.smith@doa.state.wi.us 

American  Samoa 

Pat  M.  Galea'i 

Federal  Grants/Programs  Coordinator 

Office  of  Federal  Programs 

Office  of  the  Governor/Department  of 

Commerce 
American  Samoa  Government 
Pago  Pago,  American  Samoa  96799 
Telephone:  (684)  633-5155 
Fax:(684)633-4195 
pmgaleai@samoatelco.com 

Guam 

Director 

Bureau  of  Budget  and  Management 

Research 
Office  of  the  Governor 
P.O.  Box  2950 
Agana,  Guam  96910 
Telephone:  011-472-2285 
Fax:  011-472-2825 
jei@ns.gov.gu 

Puerto  Rico 

Jose  Caballero  /  Mayra  Silva 
Puerto  Rico  Planning  Board 
Federal  Proposals  Review  Office 
Minillas  Government  Center 
P.O.  Box  41119 

San  Juan.  Puerto  Rico  00940-1119 
Telephone:  (787)  723-6190 
Fax:  (787)  722-6783 

North  Mariana  Islands 

Ms.  Jacoba  T.  Seman 
Federal  Programs  Coordinator 
Office  of  Management  and  Budget 
Office  of  the  Governor 
Saipan,  MP  96950 
Telephone:  (670)  664-2289 
Fax:(670)664-2272 
omb.jseman@saipan.com 

Virgin  Islands 

Ira  MiUs 

Director.  Office  of  Management  and 

Budget 
#41  Norre  Gade  Emancipation  Garden  . 

Station.  Second  Floor 
Saint  Thomas.  Virgin  Islands  00802 
Telephone:  (340)  774-0750 
Fax:  (340)  776-0069 
Irmills@usvi.org 

Changes  to  this  list  can  be  made  only 
after  OMB  is  notified  by  a  State's 
officially  designated  representative.  E- 
mail  messages  can  be  sent  to 
grants&omb.eop.gov.  Kyou  prefer,  you 
may  send  correspondence  to  the 
follovtring  address:  Attn:  Grants 
Managements.  Office  of  Management 
and  Budget,  New  Executive  Office 
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Building.  Suite  6025.  725  17th  Street, 
NW..  Washington.  DC  20503. 

Please  Note:  Inquiries  about  obtaining  a 
Federal  grant  should  not  be  sent  to  the  OMB 
e-mail  or  postal  address  shown  above.  The 
best  source  for  this  information  is  the  CFDA. 

Attachment  K— DHHS  Reguli^ons 
Applying  to  All  Applicants/Grantees 
Under  the  Assets  for  Independence 
Demonstration  Program  (IDA  Program) 

Title  45  of  the  Code  of  Federal 

Regulations 

Part  16 — Department  of  Grant  Appeals 

Process 
Part  74 — Administration  of  Grants 

(grants  with  subgrants  to  entities) 
Part  75 — Informal  Grant  Appeal 

Procedures 
Part  76 — Debarment  and  Suspension 

from  Eligibility  for  Financial 

Assistance 
Subpart  F— Drug  Free  Workplace 

Requirements 

Poverty  Thresholds  in  2000, 


Part  80 — Non-Discrimination  Under 

Programs  Receiving  Federal 

Assistance  through  the  Department  of 

Health  and  Human  Services 

Effectuation  of  Title  VI  of  the  Civil 

Rights  Act  of  1964 
Part  81 — Practice  and  Procedures  for 

Hearings  Under  Part  80  of  this  Title 
Part  83 — Regulation  for  the 

Administration  and  Enforcement  of 

Sections  799A  and  845  of  the  PubUc 

Health  Service  Act 
Part  84 — Non-discrimination  on  the 

Basis  of  Handicap  in  Programs  and 

Activities  Receiving  Federal  Financial 

Assistance 
Part  85 — Enforcement  of  Non- 
Discrimination  on  the  Basis  of 

Handicap  in  Programs  or  Activities 

Conducted  by  the  Department  of 

Health  and  Human  Services 
Part  86 — Nondiscrimination  on  the 

Basis  of  Sex  in  Education  Programs 

BY  Size  of  Family  and  Number  of  Related  Children  Under  18  Years 

[Dollars] 


and  Activities  Receiving  or  Benefiting 
from  Federal  Financial  Assistance 

Part  91 — Non-discrimination  on  the 
Basis  of  Age  in  Health  and  Human 
Services  Programs  or  Activities 
Receiving  Federal  Financial 
Assistance 

Part  92 — Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  States  and 
Local  Governments 

Part  93 — New  Restrictions  on  Lobbying 
Part  100 — Intergovernmental  Review 
of  Department  of  Health  and  Human 
Services  Programs  and  Activities 

Part  1000 — Individual  Development 
Accoimt  Reserve  Fimds  Established 
Pursuant  to  Grants  for  Assets  for 
Independence 

Poverty  2000 

Attachment  M— OMB  Poverty 
Guidelines 


Size  of  family  unit 


One  person  (unrelated  individual)  

Under  65  years 

65  years  and  over  

Two  persons  

Householder  under  65  years 

Housetwider  65  years  and  over 

Three  persons 

Four  persons 

Five  persons 

Six  persons  

Seven  persons « 

Eight  persons 

Nine  persons  or  more 

Source:  U.S.  Bureau  of  the  Census,  Current  Population  Survey. 


Weighted 

200  percent 

average 

of  poverty 

thresholds 

thresholds 

8,794 

17.588 

8,959 

17.918 

8.259 

16.518 

11.239 

22.478 

11.590 

23.180 

10.419 

20.838 

13.738 

27,476 

17.603 

35.206 

20.819 

41.638 

23.528 

47,056 

26.754 

.     53.508 

29.701 

59.402 

35.060 

70,120 

Go  to  Poverty  2000  Go  to  Poverty 

Statistics 
Created:  September  20,  2000  Last 

Revised:  September  25,  2001 

Attachment  M— State  Child  Support 
Enforcement  Offices,  Contact 
Information 

Alabama 

Department  of  Human  Resources, 
50  Ripley  Street, 

Montgomery,  Alabama  36130-1801 
800-284-434 7(P),  334-242-0606(F) 

Alaska 

Child  Support  Enforcement  Division, 
550  West  7th  Avenue.  Suite  310, 
Anchorage,  Alaska  99501-6699 
800-478-3300(P).  907-269-681 3(F) 

American  Samoa 

Office  of  the  Attorney  General, 


P.O.  Box  7, 

Pago  Pago,  American  Samoa  96799 

684-€33-4163(P),  684-63 3-1 838(F) 

Arizona 

Department  of  Economic  Security, 
Division  of  Child  Support  Enforcement, 
P.O.  Box  40458,  Site  Code  021A  (Street 

Address:  3443  N.  Central  Avenue,  4th 

Floor,  Phoenix,  AZ  85012). 
Phoenix,  Arizona  85067 
602-252-4045(P),  602-000-0000(F) 

Arkansas 

Office  of  Child  Support  Enforcement, 
Division  of  Revenue, 
P.O.  Box  8133  (400  East  Capitol  72203), 
Little  Rock,  Arkansas  72203 
800-264-2445(P),  501-682-6002(F) 

California 

Dept  of  Child  Support  Services, 
P.O.  Box  419064.  Mail  Station  9-700, 


Rancho  Cordova,  California  95741-9064 
866-249-0773(P),  916-464-5065(F) 

Colorado 

Department  of  Human  Services, 

Division  of  Child  Support 

Enforcement 
303  East  17th  Avenue.  Suite  200. 
Denver,  Colorado  80203-1714 
720-947-5000(P),  720-947-5006(F) 

Connefiticut 

Department  of  Social  Services,  Biveau 

of  Child  Support  Enforcement, 
25  Sigoumey  Street 
Hartford,  Connecticut  06105-5033 
860-424-5251(P),  860-951-2996(F) 

Delaware 

Department  of  Health  and  Social ' 
Services,  Division  of  Child  Support 
Enforcement, 
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Herman  Hallaway  Campus  (street  addr: 

1901  North  Dupont  Hwy) 
P.O.  Box  904, 

New  Castie.  Delaware  19720 
302-577^800(P).  302-577-4873(F) 

District  of  Columbia 

Office  of  Corporation  Counsel, 
441  Fourth  Street  NW,  5th  Floor, 

Judiciary  Square, 
Washington,  District  of  Columbia 

20024-2480 
2D2-724-5319(P).  202-724-3710{F) 

Florida 

Department  of  Revenue,  Child  Support 

Enforcement  Program, 
P.O.  Box  8030, 

Tallahassee.  Florida  32314-8030 
850-922-9590(P),  850-414-1698(F) 

Georgia 

Department  of  Human  Resources  Child 

Support  Enforcement, 
P.O.  Box  38450. 
Two  Peachtree  Street,  NW., 
Suite  20-445,  Zip  30303, 
Atianta,  Georgia  30334-0450 
800-227-7993(P), 404-657-3326(F) 

Guam 

OAG,  CSE 

130  East  Marine  Drive, 

Hagatna,  Guam  96910 

671^75-3360(P),  617-477-6118(F) 

Hawaii 

Department  of  Attorney  General,  Child 

Support  Enforcement  Agency, 
Kakuhihewa  State  Office  Building, 
601  Kaniokila  Boulevard,  Suite  251 
Kapolei,  Hawaii  96707 
808-692-7000(P) 

Idaho 

Department  of  Health  and  Welfare, 

Bureau  of  Child  Support  Services, 
P.O.  Box  83720  (450  West  State  Street, 
J  6th  Floor  Zip  83702), 
Boise,  Idaho  83720-0036 
80a-356-9868(P),  208-3 34-0666(F) 

Illinois 

Illinois  Department  of  Public  Aid, 

I  Division  of  Child  Support 

'  Enforcement, 
509  S.  6th  St.,  6th  floor, 
Springfield,  Illinois  62701 
800-477^278(P),  217-524-4608(F) 

Indiana 

Child  Support  Bureau, 
402  West  Washington  Street,  Rm  W360, 
Indianapolis,  Indiana  46204 
il7-233-5437(P),  317-233-4932(F) 

Iowa 

Department  of  Himian  Services,  Bureau 

of  Collections, 
Hoover  Building,  5th  Floor, 


Des  Moines,  Iowa  50309-4691 
515-281-5580(P),  515-281-8854(F) 

Kansas 

Department  of  Social  &  Rehabilitation 
Services,  Child  Support  Enforcement 
Program, 

415  SW  8th  St.,  2nd  Floor, 

Topeka,  Kansas  66601 

785-296-3237(P),  785-296-5206(F) 

Kentucky 

Cabinet  for  Human  Resources,  Division 

of  Child  Support  Enforcement, 
275  East  Main  Street, 
Frankfort,  Kentucky  40621 
502-564-2285(P),  502-564-5988(F) 

Louisiana 

Support  Enforcement  Services,  Office  of 

Family  Support, 
P.O.  Box  94065  (530  Lakeland  Drive), 
Baton  Rouge,  Louisiana  70804-4065 
504-342-4780(P),  504-342-7397(F) 

Maine 

Dept  of  Human  Services,  Bureau  of 
Family  Independance,  Div  of  Support 
Enforcement  and  Recovery, 

State  House  Station, 

Augusta,  Maine  04333 

800-371-3101(P),  201-287-2886(F) 

Maryland 

Child  Support  Enforcement 

Administration, 
311  West  Saratoga  Street, 
Baltimore,  Maryland  21201 
800-332-6347(P),  410-333-8992(F) 

Massachusetts 

Department  of  Revenue,  Child  Support 

Enforcement  Division, 
141  Portland  Street, 
Cambridge,  Massachusetts  02139-1937 
800-332-2733(P),  617-621-4991(F) 

Michigan 

Family  Independency  Agency,  Office  of 

Child  Support, 
P.O.  Box  30478  (Street  Address:  235  S. 

Grand  Ave.,  Suite  1215), 
Lansing,  Michigan  48909-7978 
5 17-3  73-75  70(P),  517-373-4980(F) 

Minnesota 

Department  of  Human  Services,  Office 

of  Child  Support  Enforcement, 
444  Lafayette  Road,  4th  floor, 
St.  Paul,  Minnesota  55155-3846 
651-215-1714(P),  651-297-4450(F) 

Mississippi 

Department  of  Human  Services, 

Division  of  Child  Support 

Enforcement, 
P.O.  Box  352, 
Jackson,  Mississippi  39205 
800-434-54a7(P),  601-359-4415(F) 


Missouri 

Department  of  Social  Services,  Division 

of  Child  Support  Enforcement, 
P.O.  Box  2320, 
3418  Knipp  Dr.,  ' 

Jefferson  City.  Missouri  65101-2320 
800-859-7999(P),  573-751-8450(F) 

Montana 

Dept.  of  Public  HHS, 
3075  N.  Montana  Ave.,  Suite  112, 
Helena.  Montana  59620 
800-346-5437(P),  406-444-1 370(F) 

Nebraska 

Department  of  Health  and  Himian 
Services,  Child  Support  Enforcement 
Office, 

P.O.  Box  94728, 

West  Campus  Folsom  and  West 
Prospector  Place. 

Lincoln,  Nebraska  68509-4728 

800-831-4573(P),  402-471-5543(F) 

Nevada 

Nevada  State  Welfare  Division, 
1470  E.  College  Parkway, 
Carson  City,  Nevada  89706-7924 
775-684-0704(P),  775-684-O702(F) 

New  Hampshire 

Office  of  Program  Support.  Office  of 

Child  Support, 
Health  and  Human  Services  Building 
129  Pleasant  Street, 
Concord,  New  Hampshire  3301 
80O-852-3345(P).  603-271-4787(FJ 

New  Jersey 

Dept.  of  Human  Services  Bureau, 
P.O.  Box  716 

Trenton.  New  Jersey  08625-0716 
609-588-2915(P), 609-588-2354(F) 

New  Mexico 

Department:  Human  Services 
Department,  Child  Support 
Enforcement  Bureau, 

P.O.  Box  25110  (Stieet  Address:  20009 
S.  Pacheco,  Santa  Fe,  NM  87504), 

Santa  Fe,  New  Mexico  73512 

505-82  7-7200{P),  505-82  7-7285(F) 

New  York 

Div.  of  Child  Support  Enf., 

Office  of  Temporary  Assistance  and 

Disability, 
40  North  Pearl  Street,  13th  Floor, 
Albany,  New  York  12243-0001 
518-474-9081(P),  518-^86-3127(F) 

North  Carolina 

Department  of  Human  Resources, 
Division  of  Social  Services,  Child 
Support  Enforcement  Section, 

100  East  Six  Forks  Road, 

Raleigh.  North  Carolina  27609-7750 

919-571-41 14(P),  919-571-4126(F) 

North  Dakota 

Department  of  Human  Services,  Child 
Support  Enforcement  Agency, 
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P.O.  Box  7190  (Street  Address:  1929 
North  Washington  Street.  Bismark, 
ND  58507-7190). 
Bismarck.  North  Dakota  58507-7109 
701-328-3582(P),  701-328-5497(F) 

Ohio 

Department  of  Human  Services.  Office 

of  Child  Support  Enforcement. 
30  East  Broad  Street.  31st  Floor. 
Columbus,  Ohio  43266-0423 
614-752-6561(P).  614-752-9760(F) 

Oklahoma 

Department  of  Human  Services,  Child 
Support  Enforcement  Division. 

P.O.  Box  53552  (Street  Address:  2409  N. 
Kelley  Avenue.  Annex  Building. 
(Oklahoma  City.  OK  73152). 

Oklahoma  City.  OK  73152 

405-522-5871(P).  405-522-2753(F) 

Oregon 

Department  of  Justice, 
Oregon  Child  Support  Program. 
500  Summer  St..  2nd  Floor. 
Salem.  Oregon  97301-1066 
503-378-5567(P).  503-391-5526(F) 

Pennsylvania 

Department  of  Public  Welfare,  Bureau  of 
Child  Support  Enforcement.  P.O.  Box 
8018,  Street  Address:  1303  North 
Seventh  St.,  17102  Commerce  Bldg.. 
12th  Floor.  Harrisburg.  Pennsylvania 
17015 

717-787-3672(P),  717-787-9706(F) 

Puerto  Rico 

Department  of  the  Family,  P.O.  Box 
9023349.'San  Juan,  Puerto  Rico 
00902-3349. 

787-767-1500(P).  787-723-6187(F) 

Rhode  Island 

Department  of  Administration,  Division 
of  Child  Support  Enforcement,  77 


Dorrance  Street,  Providence,  Rhode 
Island  02903 
401-222-5132(P),  401-277-6674(F) 

South  Carolina 

Department  of  Social  Services,  Child 
Support  Enforcement  Division,  P.O. 
Box  1469.  Street  Address:  3150 
Harden  Street.  Columbia.  South 
Carolina  29202-1469 

803-898-7601  (P).  803-898-9201  (F) 

South  Dakota 

Department  of  Social  Services.  Office  of 
Child  Support  Enforcement.  700 
Governor's  Drive.  Suite  84,  Pierre. 
South  Dakota  57501-2291 

605-773-3641(P).  605-7 7 3-5 246(F) 

Tennessee 

Department  of  Human  Services.  Child 
Support  Services.  Citizens  Plaza 
Building,  12th  Floor.  400  Deadrick 
Street.  Nashville.  Tennessee  37248- 
7400 

615-31 3-4880(P).  615-532-2791(F) 

Texas 

Office  of  the  Attorney  General.  Child 
Support  Division.  P.O.  Box  12017. 
Street  Address:  5500  E.  Oltorf.  Austin. 
Texas  78711-2017 

512-460-6000(P).  512-834-9712(F) 

Utah 

Department  of  Human  Services,  Bureau 
of  Child  Support  Services,  P.O.  Box 
45011,  515  East.  100  South.  Salt  Lake, 
Utah  84145-0011 

801-536-8500(P),  801-5 36-8509(F) 

Vermont 

Office  of  Child  Support,  103  South  Main 
Street.  Waterbury.  Vermont  05671- 
1901 

802-244-1483(P),  802-244-1483(F) 


Virgin  Islands 

Department  of  Justice,  Paternity  and 
Child  Support  Division,  Nisky  Center, 
Suite  500,  2nd  Floor,  St.  Thomas, 
Virgin  Islands  00802 

34O-777-3070(P) 

Virginia 

Department  of  Social  Services,  Division 
of  Child  Support  Enforcement,  730 
East  Broad  Street,  4th  floor, 
Richmond,  Virginia  23219-1849 

804-692-1428(P),  804-692-1 405(F) 

Washington 

DSHS,  Division  of  Child  Support,  P.O. 

Box  9162.  Street  Address:  712  Pear  St. 

SE.,  Olympia,  Washington  98507 
360-664-5005(P) 

West  Virginia 

Department  of  Health  &  Human 
Resources,  Bureau  of  Child  Support 
Enforcement,  350  Capitol  Street, 
Room  147,  Charleston,  West  Virginia 
25301-3703 

304-558-3780(P) 

Wisconsin 

Bureau  of  Child  Support,  Division  of 

Economic  Support,  P.O.  Box  7935. 

Street  Address:  1  West  Wilson  Street. 

Room  382.  Madison.  Wisconsin 

53707-7935 
608-266-9909(P).  608-267-2842(F) 

Wyoming 

Department  of  Family  Services.  Child 
Support  Enforcement  Program. 
Hathaway  Building.  Rm  361.  2300 
Capital  Avenue.  Cheyenne.  Wyoming 
82002-0710 

307-777-7631(P).  307-777-3693(F) 

(FR  Doc.  02-8717  Filed  4-12-02;  8:45  am) 
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Part  m 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17  . 

Endangered  and  Threatened  Wildlife  and 
Plants;  Designation  of  Critical  Habitat  for 
the  Quino  Checkerspot  Butterfly 
(Euphydryas  editha  quino);  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
50  CFR  Part  17 

RIN  10ia-AH03 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  the  Quino  Checlcerspot 
Butterfly  {fiMtphydryaa  editka  quino) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 


summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  for  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  A  total  of  approximately 
69,440  hectares  (ha)  (171,605  acres  (ac)) 
in  Riverside  and  San  Diego  Coimties, 
California,  are  designated  as  critical 
habitat  for  the  Quino  checkerspot 
butterfly. 

Critical  habitat  identifies  specific 
areas,  both  occupied  and  imoccupied, 
that  are  essential  to  the  conservation  of 
a  listed  species  and  that  may  require 
special  management  considerations  or 
protection.  The  primary  constituent 
elements  for  the  Quino  checkerspot 
butterfly  are  those  habitat  components 
that  are  essential  for  the  Quino 
checkerspot  butterfly.  All  areas 
designated  as  critical  habitat  for  the 
Quino  checkerspot  butterfly  contain  one 
or  more  of  the  primary  constituent 
elements  essential  to  the  conservation  of 
the  species.  This  final  rule  takes  into 
consideration  the  potential  economic 
and  other  effects  of  designating  critical 
habitat  for  the  Quino  checkerspot 
butterfly. 

We  solicited  data  and  comments  from 
the  public  on  all  aspects  of  the  proposed 
rule  and  draft  economic  analysis.  We 
revised  the  proposal  and  the  draft 
economic  analysis  to  incorporate  or 
address  new  information  received  from 
habitat  and  butterfly  surveys  conducted 
during  the  2001  butterfly  flight  season; 
public  comments  on  the  proposed 
critical  habitat  designation  and  the  draft 
economic  analysis  on  the  proposed 
designation;  the  Quino  Checkerspot 
Butterfly  Recovery  Plan  (Service,  in 
prep.);  and  any  new  scientific  and 
commercial  information  made  available 
since  the  proposal  was  published. 
DATES:  This  designation  becomes 
effective  on  May  15,  2002. 
ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
doounentation  used  in  the  preparation 


of  this  final  rule,  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Carlsbad 
Fish  and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service,  2730  Loker  Avenue 
West,  Carlsbad,  CA  92008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Krofta,  Chief,  Branch  of  Listing, 
Carlsbad  Fish  and  Wildlife  Office,  at  the 
above  address  (telephone  760/431-9440; 
facsimile  760/431-9624). 
SUPPUEMENTARY  INFORMATION: 

Background 

The  Quino  checkerspot  butterfly 
(Euphydryas  editha  quino)  is  a  member 
of  the  family  Nymphalidae  (brush- 
footed  butterflies)  and  the  subfamily 
Melitaeinae  (checkerspots  and 
fritillaries).  The  Quino  checkerspot 
differs  in  physical  appearance  from 
other  subspecies  of  E.  editha  in  size, 
wing  coloration,  larval,  and  pupal 
characteristics  (Mattoni  et  al.  1997). 
Researchers  have  spent  more  than  4 
decades  conducting  extensive  focused 
research  on  Edith's  checkerspot 
(Euphydryas  editha),  in  particular  the 
federally-listed  bay  checkerspot 
butterfly  (Euphydryas  editha  bayensis). 
While  an  extraordinary  amount  of 
information  is  available  on  Edith's 
checkerspot  in  general,  specific 
information  on  the  Quino  checkerspot  is 
sparse  (Murphy  and  White  1984, 
Mattoni  et  al.  1997,  Osborne  and  Redak 
2000),  including  only  two  formal 
ecological  studies  (White  and  Levin 
1981.  Osborne  and  Redak  2000). 
Therefore,  much  of  the  information  used 
in  developing  this  critical  habitat 
designation,  as  well  as  the  recovery  and 
management  strategy  for  the  Quino 
checkerspot  butterfly,  as  discussed  in 
the  recovery  plan  that  is  currently  being 
finalized  (Service,  in  prep.),  is  based  on 
research  on  other  subspecies  of  Edith's 
checkerspot,  especially  the  bay 
checkerspot  butterfly.  Because  there  are 
a  number  of  biological  and  ecological 
similarities  between  the  two  federally 
endangered  subspecies  of  Edith's 
checkerspot,  including  shared  host 
plant  species,  a  primarily  coastal 
(historic)  distribution,  and  apparently 
similar  within-patch  dispersal  behavior 
(Mattoni  et  al.  1997,  White  and  Levin 
1981),  we  believe  that  extrapolation  of 
bay  checkerspot  butterfly  research 
conclusions  to  the  Quino  checkerspot 
butterfly  is  justified  in  most  cases. 

The  Quino  checkerspot  butterfly  has 
undergone  several  nomenclatural 
changes.  Originally  described  as 
Melitaea  quino  (Behr  1863),  Gunder 
(1929)  reduced  it  to  a  subspecies  of 
Euphydryas  chalcedona.  At  the  same 
time,  he  described  Euphydryas  editha 


wrighti  from  a  checkerspot  specimen 
collected  in  San  Diego  County.  After 
reexamining  Behr's  descriptions  and 
specimens,  Emmel  et  al.  (1998) 
concluded  that  the  Quino  checkerspot 
butterfly  should  be  associated  with  E. 
editha.  not  E.  chalcedona.  For  the 
Quino  checkerspot  butterfly,  E.  editha 
quino  is  now  the  accepted  scientific 
name. 

The  life  cycle  of  the  Quino 
checkerspot  butterfly  includes  four 
distinct  life  stages:  egg,  larva 
(caterpillar),  pupa  (chrysalis),  and  adult, 
with  the  larval  stage  divided  into  5  to 
7  instars  (periods  between  molts,  or 
shedding  skin).  There  is  typically  one 
generation  of  adults  per  year,  with  a  4- 
to  6-week  flight  period  beginning 
between  late  February  and  May, 
depending  on  weather  conditions 
(Emmel  and"Emmel  1973).  Adult 
emergence  from  pupae  is  staggered, 
resiilting  in  a  1-  to  2-month  flight 
season,  with  each  adult  butterfly  living 
approximately  10  to  14  days  (Service,  in 
prep.). 

"The  adult  Quino  checkerspot  butterfly 
has  a  wingspan  of  approximately  4 
centimeters  (cm)  (1.5  inches  (in.)).  The 
top  sides  of  the  wings  have  a  red,  black, 
and  cream  colored  checkered  pattern 
while  the  bottom  sides  have  a  red  and 
cream  marbled  pattern.  The  abdomen  of 
the  Quino  checkerspot  butterfly  has  red 
stripes  across  the  top.  Quino 
checkerspot  butterfly  larvae  are  dark 
black  Widi  a  row  of  orange  fleshy,  hairy 
extensions  on  their  backs.  Pupae  are 
mottled  black  on  a  pale  blue-gray 
background. 

Peak  adult  butterfly  emergence  for 
most  brush-footed  butterfly  species,  and 
probably  for  Quino  checkerspot 
butterflies  as  well,  occurs  shortly  after 
the  beginning  of  the  flight  season, 
usually  in  the  second  or  third  week 
(Zonneveld  1991).  Female  bay 
checkerspot  butterflies  usually  mate  on 
the  day  they  emerge  from  the  pupa  and 
lay  1  or  2  egg  clusters  per  day  for  most 
of  their  adult  life.  Bay  and  Quino 
checkerspot  egg  clusters  typically 
contain  20  to  150  eggs  (M.  Singer,  C. 
Parmesan,  and  G.  Pratt,  pers.  comm., 
1999).  Eggs  deposited  by  adults  on  host 
plants  hatch  in  10  to  14  days.  If 
sufficient  rain  falls  in  late  simuner  or 
early  fall,  a  rare  second  generation  of 
fewer  adults  may  occur  (Mattoni  et  al. 
1997). 

Quino  checkerspot  butterfly  larvae 
may  undergo  as  many  as  seven  molts 
prior  to  pupation.  During  the  first  two 
instars,  pre-diapause  (before  summer 
dormancy)  larvae  cannot  move  more 
than  a  few  centimeters  and  are  usually 
restricted  to  the  primary  host  plant 
species  (plants  on  which  the  adult 
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female  butterfly  lays  her  eggs).  Newly 
hatched  larvae  spin  a  web  and  feed  in 
clusters  on  the  plant  where  their  eggs 
were  deposited.  During  the  third  instar 
(about  10  days  after  hatching),  larvae  are 
able  to  move  between  individual  host 
plants.  Third  instar  larvae  usually 
wander  independently  in  search  of  food 
and  may  switch  from  feeding  on  the 
plant  on  which  they  hatched  to  another 
host  plant,  either  of  the  same  species  or 
another  one  that  serves  as  an  alternate 
food  source.  If  larvae  have  accumulated 
sufficient  energy  reserves,  they  enter 
diapause  (summer  dormancy)  as  host 
plants  age  and  become  dry  and  inedible, 
and  usually  remain  in  diapause  until 
December  or  January.  Although  the 
exact  location  of  diapausing  Quino 
checkerspot  butterfly  larvae  is  not 
known,  clusters  of  post-diapause  larvae 
found  near  dense  grass  and  shrub  cover 
indicate  that  they  may  diapause  in  these 
areas  (Osborne  and  Redak  2000). 
Laboratory  observations  have 
demonstrated  Quino  checkerspot 
butterfly  larvae  are  capable  of  sustaining 
or  reentering  diapause  for  multiple 
years,  the  maximum  duration  of  which 
has  not  yet  been  determined  (G.  Pratt, 
pers.  comm.,  2001). 

Sufficient  rainfall,  usually  during 
November  or  December,  stimulates 
germination  and  growth  of  host  plants, 
and  apparently  causes  larvae  to  break 
diapause.  Records  of  Quino  checkerspot 
butterfly  individuals  collected  following 
unusual  summer  rains  indicate  that  it 
does  not  require  winter  chilling  to  break 
diapause,  and  may  not  diapause  at  all 
imder  some  circumstances  (Mattoni  et 
al.  1997).  Post-diapause  larvae  can 
crawl  up  to  several  meters  in  search  of 
food  and  disperse  among  their  host 
plants.  Post-diapause  larval  dispersal 
has  been  well  documented  in  the  bay 
checkerspot  butterfly.  Post-diapause 
larvae  seek  microclimates  (small 
habitats  with  uniform  climate)  with 
exposure  to  sunlight,  which  speeds 
development  (White  1974,  Weiss  et  al. 
1987.  Osborne  and  Redak  2000). 
Because  of  variable  weather  during 
winter  and  early  spring,  the  time 
between  the  termination  of  diapause 
and  pupation  can  range  from  2  weeks, 
if  conditions  are  warm  and  sunny,  to 
ovef  2  months  if  cold,  rainy  conditions 
prevail  (G.  Pratt,  pers.  comm.,  2001). 
Post-diapause  larvae  undergo  from  2  to 
as  many  as  4  instars  prior  to  pupating 
in  webbed  shelters  near  groimd  level. 
Adults  emerge  from  pupae  after 
approximately  10  days,  depending  on 
the  weather  (Mattoni  et  al.  1997). 

Adult  Quino  checkerspot  butterflies 
spend  time  searching  for  mates,  basking 
in  the  sun  to  regulate  body  temperatiire, 
feeding  on  nectar,  defending  territories. 


and  in  the  case  of  females,  searching  for 
sites  to  deposit  eggs.  The  Quino 
checkerspot  butterfly,  like  other 
subspecies  of  Edith's  checkerspot, 
shows  a  habitat  preference  for  low- 
growing  vegetation  interspersed  with 
barren  spots  (Osborne  and  Redak  2000). 
The  thermodynamic  requirements  of  the 
butterfly  and  its  natural  avoidance  of 
shaded  areas  deter  flight  below  the 
canopy  of  vegetation  (M.  Singer,  pers. 
comm.,  2001). 

Male  Quino  checkerspot  butterflies, 
and  to  a  lesser  extent  females,  are 
frequently  observed  on  hilltops  and 
ridgelines  (Carlsbad  Fish  and  Wildlife 
Office  CIS  Quino  checkerspot  butterfly 
database  and  metafile,  Osborne  2001).  A 
number  of  behaviors  characteristic  of 
species  commonly  foimd  on  hilltops 
have  been  documented.  For  example, 
male  Quino  checkerspots  have  been 
observed  to  perch  consistently  in 
prominent  locations  on  hilltops  devoid 
of  host  plants  and  "attack"  any  other 
males  that  approach  (Osborne  2001, 
Pratt  2001).  Further  evidence  that 
Edith's  checkerspots  may  display 
facultative  "hilltopping"  behavior  was 
foimd  in  Colorado,  where  males  of  an 
Edith's  checkerspot  population  were 
also  observed  aggregating  on  hilltops, 
where  females  travel  to  seek  mates, 
when  population  densities  were  low 
(Ehrlich  and  Wheye  1986  as  discussed 
in  Ehrlich  and  Miuphy  1987).  Hilltops 
may  also  represent  centers  of  Quino 
checkerspot  population  density  in  some 
areas.  Based  on  occurrence  data,  Quino 
checkerspot  butterfly  adults  are 
frequently  observed  on  hilltops  (Service, 
in  prep.),  even  in  the  absence  of  nearby 
larval  host  plants  (Osborne  2001).  Based 
on  ciurent  knowledge  of  the  Quino 
checkerspot  butterfly  ecology  and 
biology,  we  believe  hilltops  provide 
essential  breeding  areas  for  some  local 
populations. 

Habitat  patch  distributions  are 
defined  by  a  matrix  of  adxilt  resources 
(all  larval  resources  are  foimd  within 
areas  of  adult  movement),  primarily 
nectar  plants,  oviposition  plants,  and 
basking  sites.  Habitat  patches  for  the  bay 
checkerspot  butterfly  can  vary  greatly  in 
area  and  distribution  (Harrison  et  al. 
1988).  Habitat  patch  fragmentation 
occiu-s  when  land  use  changes 
compromise  adult  movement  patterns 
and  frequently  results  from  habitat 
destruction  that  reduces  resource 
availability.  Such  fragmentation  may 
significantly  reduce  the  ability,  of  habitat 
patches  to  support  local  populations. 

Most  Quino  checkerspot  butterfly 
populations  are  part  of  a  larger 
metapopulation  structiue  (sets  of  local 
habitat  patch  populations)  (Service,  in 
prep.).  Isolated  habitat  patches  are  not 


sufficient  to  ensm^  the  long-term 
persistence  of  butterfly  metapopulations 
(Hanski  1999).  A  local  habitat  patch 
population  may  be  expected  to  persist 
on  the  time  scale  of  years  (Harrison 
1989).  Persistence  of  metapopulations 
for  longer  terms  results  from  the 
interaction  among  sets  of  local  habitat 
patch  populations  at  larger  geographic 
scales.  Although  local  habitat  patch 
populations  may  change  in  size 
independently,  their  probabilities  of 
existing  at  a  given  time  are  not 
independent  of  one  another  because 
they  are  linked  by  processes  of 
extirpation  and  mutual  recolonization, 
processes  that  occur  on  the  order  of 
every  10  to  40  years  for  some  butterflies, 
including  the  Quino  checkerspot 
(Harrison  et  al.  1988,  Murphy  and  White 
1984). 

Metapopulations  should  be  stable 
over  the  course  of  decades,  since  most 
of  their  constituent  habitat  patch 
populations  will  be  recolonized  within 
approximately  10  years  of  extirpation. 
The  intervening  distance  and 
topography  among  habitat  patches 
primarily  determine  colonization  rates 
(Harrison  1989).  The  long-term 
persistence  of  butterfly  species  with 
metapopulation  dynamics  depends  on 
the  maintenemce  of  temporarily 
unoccupied  habitat  patches  and 
recolonization  events  that  link  habitat 
patches  within  metapopulations 
(Murphy  and  White  1984;  Hanski  1999; 
Service,  in  prep.).  Maintenance  of 
landscape  connectivity  (habitat  patches 
linked  by  intervening  dispersal  areas)  is 
essential  in  order  to  maintain 
metapopulation  resilience.  Land  use 
changes  that  dispersal  between  habitat 
patches  and  isolate  local  populations  by 
compromising  landscape  connectivity 
can  be  just  as  detrimental  to 
metapopulation  survival  as  those  that 
destroy  or  reduce  the  size  of  habitat 
patches  (Service,  in  prep.). 

Pos'sibly  the  most  extensive 
documentation  of  metapopulation 
dynamics  in  any  species  has  been 
carried  out  over  the  past  42  years  on 
several  subspecies  of  Edith's 
checkerspot,  primarily  the  endangered 
bay  checkerspot  (  e.g.,  Ehrlich  1961, 
1965;  Singer  1972;  Murphy  and  Ehrlich 
1980;  White  and  Levin  1981;  Ehrlich 
and  MiUTphy  1987;  Harrison  1989; 
Boughton  1999,  2000).  Although  not 
every  population  of  Edith's  checkerspot 
studied  has  demonstrated 
metapopulation  dynamics  (Ehrlich  and 
Murphy  1987),  the  majority  of  studies 
(e.g.,  Ehrlich  1961, 1965;  Singer  1972; 
Murphy  and  Ehrlich  1980;  White  and 
Levin  1981;  Ehrlich  and  Murphy  1987; 
Harrison  1989;  Boughton  1999,  2000) 
and  local  climate  and  habitat  patterns 
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(Service,  in  prep.)  indicate  most  Quino 
checkerspot  populations  should  display 
some  type  of  metapopulation  dynamics. 
Until  the  specific  long-term  dynamics  or 
genetic  composition  of  Quino 
checkerspot  populations  are 
documented  and  suggest  otherwise,  it  is 
prudent  to  assume  that  local 
populations  belong  to  a  greater 
metapopulation  at  some  spatial  and 
temporal  scale  (Hanski  1999;  Service,  in 

prep.). 

Mark-release-recapture  studies 
indicate  that  in  most  seasons  Edith's 
checkerspot  subspecies  exhibit 
sedentary  behavior  during  the  majority 
of  their  adult  lives,  although  these 
studies  were  not  specifically  designed  to 
quantify  long-distance  dispersal.  In  this 
type  of  study,  researchers  mark  captured 
individuals,  release  them,  and  then 
recapture  as  many  as  possible  within  a 
target  area  after  a  period  of  time.  Most 
recaptures  have  occurred  within  100  to 
200  meters  (m)  (490  to  980  feet  (ft))  of 
release  (Ehrlich  1961, 1965;  Gilbert  and 
Singer  1973;  White  and  Levin  1981; 
Harrison  et  al.  1988;  Harrison  1989; 
Boughton  1999,  2000).  Harrison  et  al. 

(1988)  documented  no  between-habitat 
patch  transfers  of  marked  individuals 
greater  than  1  km  (0.6  mi).  Harrison 

(1989)  recaptured  bay  checkerspots  in  a 
target  habitat  patch  greater  than  1  km 
(0.6  mi)  from  the  point  of  release  in  only 
5  percent  of  cases.  However,  dispersal 
tendency  appears  to  be  relatively 
variable  in  Edith's  checkerspots  (White 
and  Levin  1981)  and  appears  to  have 
evolved  to  fit  local  or  regional  situations 
(Gilbert  and  Singer  1973).  White  and 
Levin  (1981)  noted  that,  "It  seems  likely 
from  the  lower  return  rate  in  1972  (a  diy 
year)  and  from  the  observed  pattern  of 
out-dispersal,  that  many  marked  (male 
Quino  checkerspot  butterflies) 
individuals  dispersed  beyond  the  area 
covered  by  our  efforts  that  year." 
Research  indicated  that  females  were 
more  likely  to  emigrate  than  males 
(Ehrlich  et  al.  1984);  and  older  adults 
appeared  to  have  a  greater  tendency  to 
disperse  as  butterfly  densities,  host 
plant  suitability,  and  female  egg  load 
weights  declined  (White  and  Levin 
1981,  Harrison  1989). 

When  quality  host  plants  are  in  short 
supply,  larvae  respond  by  diapausing  (if 
they  are  mature  enough)  and  adults 
respond  by  dispersing  (White  and  Levin 
1981,  Murphy  and  White  1984).  Several 
populations  of  Quino  checkerspots 
studied  for  almost  a  decade  increased  in 
number  by  nearly  two  orders  of 
magnitude  in  1977,  and  many  habitat 
patches  were  defoliated  by  larvae, 
resulting  in  very  high  rates  of  dispersal 
(Murphy  and  White  1984).  Dispersal 
tendency  also  increased  when  dry 


conditions  reduced  the  number  and 
suitability  of  host  plants  (White  and 
Levin  1981).  Long-distance  dispersal  in 
bay  checkerspot  butterflies  has  been 
documented  as  far  as  6.4  km  (3.9  mi) 
(Murphy  and  Ehrlich  1980),  5.6  km  (3.4 
mi)  (1  male),  and  2  km  (1.8  mi)  (1 
female)  (Harrison  1989).  Individual 
long-distance  dispersal  may  be 
prevalent  under  certain  conditions,  but 
the  likelihood  of  long-distance 
colonization  by  a  given  individual  is 
usually  low  because  environmental 
conditions  promoting  dispersal  are  not 
likely  to  also  promote  colonization  due 
to  reduced  butterfly  densities  and  host 
plant  quality. 

Dispersal  direction  from  habitat 
patches  seems  to  be  random  in  the  bay 
checkerspot  butterfly,  but  dispersing 
butterflies  are  likely  to  move  into 
habitat  patches  when  they  can  detect 
them  (pass  within  approximately  50  m 
(163  ft)),  and  are  most  likely  to  remain 
where  the  existing  density  of  butterflies 
is  lowest  (Harrison  1989).  Bay 
checkerspot  butterfly  patch  occupancy 
patterns  also  suggest  that  patches 
separated  from  a  source  population  by 
hilly  terrain  are  less  likely  to  be 
colonized  than  those  separated  by  flat 
ground  (Harrison  1989).  Harrison  (1989) 
concludes  that  because  establishment 
rates  were  low  during  her  study,  and 
initial  dispersal  direction  was  random, 
relatively  large  numbers  of  butterflies 
must  have  emigrated  from  the  source 
population  at  some  point  to  explain  the 
apparent  long  term  habitat  patch  re- 
colonization  pattern.  High  habitat  patch 
colonization  rates  probably  only  occur 
during  rare  outbreak  years,  when  high 
local  densities  combine  with  favorable 
establishment  conditions  in  unoccupied 
patches  (Harrison  1989).  Rare  outbreak 
events  are  thought  to  play  a  crucial  role 
in  Quino  checkerspot  butterfly 
metapopulation  resilience  (Murphy  and 
White  1984). 

Long-distance  habitat  patch 
colonization  may  be  achieved  within  a 
single  season  through  dispersal  of 
individual  butterflies,  or  over  several 
seasons  through  stepping-stone  habitat 
patch  colonization  events.  Bay 
checkerspot  island  habitat  patch 
recolonization  distances  from  the 
Morgan  Hill  mainland  habitat  patch 
population  averaged  3.4  km  (2.1  mi) 
between  the  late  1970s  and  late  1980s, 
with  a  minimum  distance  (individual 
butterfly  movement)  of  1.4  km  (0.9  mi), 
and  a  maximum  of  4.4  km  (2.7  mi) 
(Harrison  et  al.  1988).  An  overview  of 
dispersal  studies  suggests  that  long- 
distance movements  by  individuals  are 
not  common,  but  may  allow  fw 
infrequent  between-patch  exchanges  of 
up  to  6.0  km  (3.7  mi)  under  optimal 


conditions.  Bay  checkerspot  butterfly 
habitat  patch  colonization  patterns  and 
models  suggest  that  habitat  patches  as 
distant  as  7.0  km  (4.3  mi)  may  provide 
sources  of  recolonization  for  each  other 
via  stepping-stone  dispersal  over  a  40- 
to  50-year  period  (Harrison  1988  et  al., 
Harrison  1989). 

Quino  checkerspot  butterfly 
oviposition  (egg  deposition)  has  most 
often  been  documented  on  Plantago 
erecta  (dwarf  plantain).  However,  egg 
clusters  and  pre-diapause  larvae  have 
also  recently  been  documented  on  other 
species  of  host  plant.  Plantago 
patagonica  (woolly  plantain)  and 
Anterrhinum  coulterianum  (white 
snapdragon)  appear  to  be  the  primary 
host  plants  utilized  above  the 
elevational  limits  of  dwarf  plantain 
(approximately  3000  m  (9750  ft))  (Pratt 
2001).  In  2000  (a  dry  year),  all  larval 
clusters  at  the  Silverado  pre-approved 
mitigation  area  in  Riverside  County 
were  found  on  woolly  plantain  (and  few 
white  snapdragon  plants  were 
observed).  In  2001.  however,  when  both 
host  plants  were  abundant,  all  larval 
clusters  were  found  on  white 
snapdragon  despite  the  presence  of 
woolly  plantain  (Pratt  2001).  In  2001,  a 
site  near  Barrett  Junction  in  southern 
San  Diego  County  yielded  another 
interesting  primary  host  plant 
observation.  Although  dwarf  plantain 
was  abundant,  the  plants  were  small  in 
stature  and  all  larval  clusters  were 
found  on  Cordylanthus  rigidus  (thread- 
leaved  bird's  beak)  within  the  patches  of 
dwarf  plantain,  confirming  earlier 
observations  of  this  species  as  a  primary 
host  plant  (Pratt  2001).  All  host  plant 
species  occur  in  coastal  sage  scrub,  open 
chaparral,  grassland,  and  similar  open- 
canopy  plant  communities.  Dwarf 
plantain  is  often  associated  with  soils 
with  fine-textured  clay  or  with 
cryptogamic  crusts  (i.e.,  soil  crusts 
composed  of  fungi,  mosses,  and 
lichens). 

The  two  most  important  factors 
affecting  the  suitability  of  host  plants  for 
Quino  checkerspot  butterfly  oviposition 
are  exposure  to  solar  radiation  and  host 
plant  phenology  (timing  of 
development).  Quino  checkerspot 
butterflies  deposit  eggs  on  plants 
located  in  full  sun,  preferably 
siuTounded  by  bare  ground  or  sparse, 
low-growing  vegetation  (Weiss  et  al. 
1987,  1988:  Osborne  and  Redak  2000). 
Primary  host  plants  must  remain  edible 
for  approximately  8  weeks  to  support 
pre-diapause  larvae  if  no  secondary  host 
plants  (species  of  host  plant  adults  do 
not  deposit  eggs  on)  are  available 
(Singer  1972,  Singer  and  Ehrlich  1979). 

Secondary  host  plants  may  be 
important  before  and  after  larval 
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diapause.  Secondary  host  plants  are 
important  for  pre-diapause  larvae  when 
the  primary  hosts  become  unavailable 
before  larvae  can  enter  diapause,  and  for 
post-diapause  larvae  when  primary  host 
plant  availability  is  limited  when  the 
larvae  emerge  from  diapause.  Such  was 
the  case  wi&  many  populations  of  the 
bay  checkerspot  where  dwarf  plantain 
was  the  primary  host  plant,  but  most 
larvae  survived  to  reach  diapause  by 
migrating  to  Castilleja  exserta  (owl's 
clover).  Pre-diapause  larvae  fed  on  owl's 
clover  until  diapause,  then  returned  to 
feeding  on  dwarf  plantain  when  they 
broke  diapause  in  the  winter  (Singer 
1972,  Ehrlich  et  al.  1975).  Some 
populations  of  the  Quino  checkerspot 
butterflies  may  depend  on  secondary 
hosts  for  their  survival.  Multiple 
overlapping  primary  and  secondary  host 
plant  distributions  within  a  habitat 
patch  probably  contribute  to  patch 
suitability.  For  example,  in  2001  a  host 
plant  micro-patch  was  documented  in 
southwestern  San  Diego  County  where 
thread-leaved  bird's  beak  was  die 
primary  host  plant,  but  dwarf  plantain 
(relatively  small  in  stature)  and  owl's 
clover  were  also  present  (Pratt  2001).  It 
is  possible  that  dwarf  plantain  is  an 
important  post-diapause  secondary  host 
plant  at  sites  such  as  the  one  near 
Barrett  Junction  because  thread-leaved 
bird's  beak  is  very  immature,  and  less 
abundant,  than  dwarf  plantain  when 
larvae  come  out  of  diapause  (Pratt 

2001). 

Edith's  checkerspot  butterflies  use  a 
much  wider  range  of  plant  species  for 
adult  nectar  feeding  than  for  larval 
foliage  feeding.  The  butterflies 
frequently  take  nectar  from  Lomatium 
spp.  (lomatium).  Muilla  spp. 
(goldenstar),  Achillea  millefolium 
(milfoil  or  yarrow),  Amsinkia  spp. 
(fiddleneck),  Lasthenia  spp.  (goldfields). 
Plagyobothrys  and  Cryptantha  spp. 
(popcorn  flowers),  Gilia  spp.  (gilia), 
Eriogonum  fasciculatum  (California 
buckwheat),  Allium  spp.  (onion),  and 
Briodictyon  spp.  (yerba  santa)  (D. 
Murphy  and  G.  Pratt,  pers.  comm.. 
2000).  Salvia  columbare  (chia)  may  also 
be  used  for  nectar  feeding  (Orsak  1978; 
K.  Osborne,  pers.  comm.,  2001),  but  is 
probably  not  preferred  (G.  Pratt,  D. 
Murphy,  pers.  comm.,  2001).  Quino 
checkerspot  butterflies  have  been 
observed  fljong  several  hundred  meters 
from  the  nearest  larval  habitat  patch  to 
nectar  sources. 

Although  habitat  patches  may 
theoretically  be  delineated  by  long-term 
studies  based  on  host  and  nectar  plant 
distribution  and  density,  delineation  of 
long-term  habitat  patch  footprints,  or 
extant  larval  occupancy,  may  be 
diffiaUt  to  estimate  at  any  given  point 


in  time  (Service,  in  prep.).  Plant 
population  quality,  density,  and 
distribution  change  over  time  for  a 
variety  of  reasons,  and  Quino 
checkerspot  populations  have  evolved 
to  respond  to  shifting  habitat  patch 
suitability  in  space  and  time  (Service,  in 
prep.).  For  example,  environmental 
conditions  may  not  favor  plant 
germination  one  season,  or  favor 
germination  of  other  plant  species,  but 
low-density  germination  of  host  plant 
individuals  or  a  seed  bank  may  still 
result  in  abundant  germination  at  a  later 
date.  Lower  primary  host  plant  density 
may  be  sufficient  if  secondary  host  plant 
species  are  present,  and  feeding  by 
herbivores,  including  Quino 
checkerspot  butterfly  larvae,  will  reduce 
the  density  of  host  plants,  even  imder 
the  best  environmental  conditions 
(Service,  in  prep.).  During  years  when 
host  plant  densities  are  too  low  to 
support  larvae  to  maturity,  the  larvae 
may  remain  in  diapause  for  2  or  more 
years.  Host  plant  densities  may  even 
remain  very  low  for  a  long  enough 
period  to  result  in  the  extirpation  of 
larval  residents  (of  micropatches)  or 
local  populations  (of  habitat  patches).  If 
the  canopy  opens  or  environmental 
conditions  improve,  these  sites  may 
support  larvae  again.  Because  the  size, 
quality,  and  number  of  host  plant 
micropatches  and  habitat  patches 
fluctuate  regularly,  so  do  Quino 
checkerspot  population  distributions 
and  the  number  of  Quino  checkerspot 
individuals  that  mature  each  season. 

The  Quino  checkerspot  butterfly  is 
threatened  primarily  by  urban  and 
agricultiiral  development,  non-native 
plant  species  invasion,  off-road  vehicle 
use,  grazing,  and  fire  management 
practices  (62  FR  2313).  These  direats 
destroy  and  degrade  the  quality  of 
habitat  and  result  in  the  extirpation  of 
local  Quino  checkerspot  populations. 
Quino  checkerspot  butterfly  population 
decline  likely  has  been,  and  will 
continue  to  be,  caused  in  part  by 
enhanced  nitrogen  deposition,  elevated 
atmospheric  carbon  dioxide 
concentrations,  and  climate  change 
(Service,  in  prep.).  Nonetheless,  urban 
development  poses  the  greatest  threat 
and  exacerbates  all  other  threats. 
Activities  resulting  in  habitat 
fragmentation  or  host  or  nectar  plant 
removal  reduce  habitat  quality  and 
increase  the  probability  of  local  Quino 
checkerspot  butterfly  population 
extirpation  and  species  extinction. 

Otner  threats  to  the  species  identified 
in  the  final  listing  rule  (62  FR.  2313) 
include  illegal  trash  dumping  and 
predation.  Dumping,  a  documented 
problem  for  some  populations  (G.  Pratt, 
pers.  comm.,  2000,  2001),  is  detrimental 


because  of  resiUting  habitat  degradation 
and  destruction.  Over-collection  by 
butterfly  hobbjrists  and  dealers  is  a 
probable  threat,  although  the  magnitude 
of  this  activity  is  imknown.  Stamp 
(1984)  and  White  (1986)  examined  the 
effects  of  parasitism  and  predation  on 
the  genus  Euphydryas,  although  it  is  not 
clear  whether  these  mortality  factors 
pose  a  significant  threat  to  this  species. 
Predation  by  Argentine  ants 
{Iridomyrmex  humilis\  has  been 
observed  in  colonies  of  the  butterfly  in 
the  laboratory  (G.  Pratt,  pers.  comm., 
2000)  and  intense  predation  by  non- 
native  Brazilian  fire  ants  [Solenopsis 
invicta)  is  likely  where  they  co-occur 
with  Quino  checkerspot  butterflies 
(Porter  and  Savignano  1990).  Brazilian 
fire  ants  were  documented  in  1998  in 
the  vicinity  of  historic  Quino 
checkerspot  butterfly  habitat  in  Orange 
Coimty  and  have  subsequently  been 
found  in  Riverside  and  Los  Angeles 
Coimties  (California  Department  of  Food 
and  Agriculture  1999). 

The  recovery  strategy  for  the  Quino 
checkerspot  butterfly  focuses  on 
conservation  of  occurrence  complexes 
within  recovery  units,  as  discussed  in 
the  recovery  plan  that  is  currently  being 
finalized  (Service,  in  prep.).  Occurrence 
complexes  are  based  on  Quino 
checkerspot  butterfly  observations, 
probably  within  a  greater  distribution  of 
imdocumented  metapopulations. 
Occurrences  are  mapped  in  the  recovery 
plan  (Service,  in  prep.)  using  a  1  km  (0.6 
mi)  dispersal  radius.  This  distance 
delineates  the  area  within  which  we 
would  expect  to  find  the  habitat  patch 
associated  with  an  individual  observed 
butterfly  (Gilbert  and  Singer  1973, 
Harrison  et  al.  1988,  Harrison  1989). 
Occurrences  within  2  km  (1.2  mi)  of 
each  other  are  considered  to  be  part  of 
the  same  occurrence  complex  because 
such  observations  are  proximal  enough 
that  the  observed  butterflies  would  have 
come  from  the  same  population  (Ehrlich 
and  Murphy  1987,  Harrison  et  al.  1988, 
Harrison  1989). 

Recovery  units  represent  the  primary 
areas  for  managing  recovery  efforts 
(Service,  in  prep.).  Most  recovery  units 
contain  of  one  or  more  core  occurrence 
complexes  and  correspond  to  habitat 
regions  described  in  the  recovery  plan 
(Service,  in  prep.).  Several  factors  were 
considered  in  identifying  recovery 
units,  including  biological  factors, 
political  boundaries,  and  ongoing 
conservation  efforts.  In  some  instances, 
recovery  unit  boundaries  were  modified 
to  maximize  efficiency  of  reserves, 
encompass  areas  of  common  threats,  or 
accommodate  logistic  concerns. 
Recovery  units  include  areas  of 
apparent  landscape  connectivity  that  are 
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not  currently  known  to  be  occupied 
[e.g.,  the  Railroad  Canyon  Reservoir 
(Canyon  Lake)  area  in  Riverside 
County),  when  evidence  warranted 
inclusion.  Because  of  their  broad  scale, 
recovery  units  include  lands  both 
essential  and  non-essential  to  the  long 
term  conservation  of  the  Quino 
checkerspot  butterfly. 

Although  the  Quino  checkerspot 
butterfly  is  a  subspecies  of  Edith's 
checkerspot.  for  ease  in  description  we 
refer  to  it  as  a  species  for  the  remainder 
of  this  document. 

Previous  Federal  Action 

On  September  30.  1988.  we  received 
a  petition  dated  September  26,  1988  to 
list  the  Quino  checkerspot  butterfly  as 
endangered  under  the  Act  from  Dr. 
Dennis  Murphy  of  the  Stanford 
University  Center  for  Conservation 
Biology.  At  the  time  the  petition  was 
submitted.  Quino  checkerspot  butterfly 
observations  had  not  been  reported  for 
several  years.  The  status  of  the  Quino 
checkerspot  butterfly  had  been  under 
review  since  1984  (49  FR  21664).  It  was 
classified  as  a  Category  1  candidate 
species  on  November  21.  1991  (56  FR 
58804),  meaning  that  information  on  file 
was  sufficient  to  support  a  proposal  to 
list  this  species  as  endangered  or 
threatened. 

On  August  4,  1994,  we  published  a 
petition  finding  in  the  Federal  Register 
(59  FR  39868)  with  a  proposed  rule  to 
list  the  Quino  checkerspot  butterfly  as 
endangered.  This  publication  included 
the  90-day  finding  that  the  petition 
presented  substantial  information  that 
listing  the  Quino  checkerspot  butterfly 
may  be  warranted,  the  12-month 
petition  finding  that  listing  the  Quino 
checkerspot  butterfly  was  warranted, 
and  the  proposed  rule  to  list  the  species. 
On  September  26, 1994.  we  published  a 
notice  extending  the  public  comment 
period  and  announcing  a  public  hearing 
on  the  proposed  nile  for  the  Quino 
checkerspot  butterfly  and  several  other 
species  (59  FR  49045).  We  published  a 
final  rule  listing  the  Quino  checkerspot 
butterfly  as  endangered  on  January  16, 
1997  (62  FR  2313).  In  the  final  listing 
rule,  we  determined  that  designation  of 
critical  habitat  was  not  prudent  for  the 
Quino  checkerspot  butterfly. 

On  June  30.  1999.  the  Center  for 
Biological  Diversity  filed  suit  in  the  U.S. 
District  Court,  challenging  the  not- 
prudent  finding  for  critical  habitat  as 
published  in  the  final  listing  rule  for  the 
Quino  checkerspot  butterfly.  The 
plaintiff  contended  that  we  did  not 
properly  consider  the  benefits  of 
designating  critical  habitat  or 
adequately  dociunent  known  or 
perceived  threats  that  would  result  frt)m 


a  critical  habitat  designation.  On 
February  16,  2000.  we  agreed  to  a 
stipulated  settlement  that  required  us  to 
re-evaluate  the  existing  not-prudent 
finding.  If  we  found  that  critical  habitat 
was  prudent,  then  a  proposal  to 
designate  critical  habitat  was  to  be 
submitted  for  publication  in  the  Federal 
Register  by  February  1.  2001,  and  a  final 
designation  made  by  October  1,  2001.  If 
we  found  that  critical  habitat  was  not 
prudent,  then  a  final  determination  was 
to  be  Submitted  for  publication  in  the 
Federal  Register  by  June  1,  2001. 

In  accoroance  with  the  stipulated 
settlement  agreement,  we  re-evaluated 
the  not-prudent  finding  as  determined 
at  the  time  of  listing.  Following  our  re- 
evaluation,  we  determined  that 
designating  critical  habitat  was,  in  fact, 
prudent  and  published  a  proposed  rule 
to  designate  it  on  February  7,  2001  (66 
FR9476). 

Because  completion  of  the  draft 
economic  analysis  for  the  proposed 
designation  was  delayed  and  we 
required  time  to  hold  public  hearings, 
we  requested  a  90-day  extension  to 
adequately  address  public  comments 
and  complete  the  final  designation  from 
the  plaintiffs.  The  plaintiffs  agreed  to 
the  extension  and  on  October  2.  2001 
the  District  Court  approved  the  90-day 
extension  requiring  us  to  complete  the 
final  designation  by  January  4,  2002.  We 
subsequently  received  another 
extension  giving  us  until  April  4,  2002 
to  complete  the  final  designation  of 
critical  habitat  for  the  Quino 
checkerspot  butterfly. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out. 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 


conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02  we  define  destruction  or 
adverse  modification  as  "the  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to.  alterations 
adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7.  the  Act  does  not  provide  for 
other  forms  of  protection  to  lands 
designated  as  critical  habitat.  Because 
consultation  under  section  7  of  the  Act 
does  not  apply  to  activities  on  private  or 
other  non-Federal  lands  that  do  not 
involve  a  Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

To  be  included  in  a  critical  habitat 
designation,  the  habitat  must  first  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify,  to  the  extent  known,  habitat 
areas  that  provide  for  the  essential  life 
cycle  needs  of  the  species  ( i.e..  areas 
containing  the  primary  constituent 
elements,  as  defined  at  50  CFR 
424.12(b))  using  the  best  scientific  and 
commercial  data  available. 

Section  4  requires  that  we  designate 
critical  habitat  for  a  species,  to  the 
maximum  extent  determinable  and 
practicable,  at  the  time  of  listing.  When 
we  designate  critical  habitat  at  the  time 
of  listing  or  under  short  court-ordered 
deadlines,  we  will  often  not  have 
sufficient  information  to  identify  all 
areas  which  are  essential  for  the 
conservation  of  the  species. 
Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
essential,  at  the  time  of  designation, 
using  the  best  information  available. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 


\ 


habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species" 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  the  range  of  occupied 
areas,  we  will  not  designate  critical 
habitat  in  areas  outside  the  geographic 
area  occupied  by  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34271).  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that 
decisions  made  by  the  Service  represent 
the  best  scientific  and  commercial  data 
available.  It  requires  us.  to  the  extent 
consistent  with  the  Act.  and  with  the 
use  of  the  best  scientific  and 
commercial  data  available,  to  rely  on 
primary  and  original  sources  of 
information  as  the  basis  for  critical 
habitat  designations.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  joiUTials,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
biological  assessments,  unpublished 
materials,  and  expert  opinion. 

Habitat  is  often  dynamic  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  it  is 
understood  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  conservation 
of  the  species.  Areas  outside  the  critical 
habitat  designation  will  continue  to  be 
subject  to  conservation  actions  that  may 
be  implemented  under  section  7(a)(1) 
and  the  regiUatory  protections  afforded 
by  the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  Therefore,  federally  funded  or 
assisted  projects  affecting  listed  species 
outside  their  designated  critical  habitat 
areas  may  still  resvdt  in  jeopardy 
findings  in  some  cases.  Similarly, 
critical  habitat  designations  made  on  the 
basis  of  the  best  available  information  at 
the  time  of  designation  Yfiil  not  control 
the  direction  and  substance  of  futxue 


recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods 

We  used  the  best  scientific  and 
commercial  data  available  to  determine 
areas  essential  to  the  conservation  of  the 
Quino  checkerspot  butterfly.  We 
reviewed  available  information  that 
pertains  to  the  habitat  requirements  of 
this  species,  including  data  from 
research  and  survey  observations 
published  in  peer-reviewed  articles; 
information  from  private  and 
institutional  collections;  regional  GIS 
coverages;  data  collected  from  biological 
reports  submitted  by  holders  of  section 
10(a)(1)(A)  recovery  permits,  including 
data  from  the  2001  flight  season;  and 
recommendations  from  the  Quino 
checkerspot  butterfly  recovery  team 
during  the  development  of  the  draft  and 
final  recovery  plans  for  the  butterfly. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  we  are  required  to  base  critical 
habitat  determinations  on  the  best 
scientific  and  commercial  data  available 
and  to  consider  those  physical  and 
biological  featxu^s  (primary  constituent 
elements)  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
considerations  or  protection.  These 
include,  but  are  not  limited  to,  space  for 
individual  and  population  growth  and 
normal  behavior;  food,  water,  air.  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
rearing  (or  development)  of  offspring; 
and  habitats  that  are  protected  from 
disturbance  or  representative  of  the 
historic  geographical  and  ecological 
distribution  of  a  species.  All  areas 
designated  as  critical  habitat  for  the 
Quino  checkerspot  butterfly  contain  one 
or  more  of  these  physical  or  biological 
features. 

The  areas  designated  as  critical 
habitat  are  designed  to  provide 
sufficient  habitat  to  maintain  self- 
sustaining  populations  of  Quino 
checkerspot  butterflies  throughout  its 
range  and  provide  those  habitat 
components  essential  for  the 
conservation  of  the  species.  Habitat 
components  that  are  essential  for  the 
Quino  checkerspot  butterfly  ( i.e., 
primary  constituent  elements)  include 
the  biological  needs  of  larval  diapause, 
feeding,  and  pupation,  adult 
oviposition,  nectaring,  roosting  and 
basking,  and  dispersal,  genetic 


exchange,  and  shelter.  The  critical 
habitat  imits  are  configured  to  provide 
room  for  metapopulation  dynamics. 
which  is  essentisil  for  the  conservation 
of  the  species,  including  dispersal 
corridors. 

Primary  constituent  elements  occur  in 
undeveloped  areas  that  support  various 
types  of  open-canopy  woody  and 
herbaceous  plant  commianities.  They 
include,  but  are  not  limited  to.  plant 
commimities  that  provide  populations 
of  host  plant -and  nectar  sources  for  the 
Quino  checkerspot  butterfly. 

The  primary  host  plants  (species  of 
plants  that  butterflies  deposit  eggs  on) 
that  have  been  documented  for  the 
Quino  checkerspot  butterfly  include 
dwarf  plantain,  woolly  plantain,  white 
snapdragon,  and  thread-leaved  bird's 
beak,  with  dwarf  plantain  being  both  the 
most  common  and  the  most  commonly 
used  as  a  host.  Dwarf  plantain  is  an 
annual  herb  found  in  coastal  sage  scrub, 
open  chaparral,  grassland  and  similar 
plant  commimities.  The  plant  is  often 
associated  with  cryptogamic  crusts  and 
fine-textured  clay  soils. 

Some  local  populations  of  Quino 
checkerspot  butterfly  larvae  may 
depend  on  secondary  host  plants  to 
survive.  Typically,  secondary  hosts  are 
important  when  the  primary  host  plants 
begin  to  dry  up  and  become  inedible 
before  larvae  are  mature  enough  to 
respond  by  entering  diapause  (Singer 
1972,  Ehrlich  et  al.  1975).  Owl's  clover 
is  important  as  a  pre-diapause 
secondary  host  plant.  Secondary  host 
plant  species  may  also  be  important  for 
post-diapause  larvae  if  primary  host 
plant  species  are  not  abundant  enough 
when  the  larvae  come  out  of  diapause. 
Species  that  serve  as  primary  host 
plants  at  one  site  may  serve  as 
secondary  host  plants  at  another.  Use 
may  also  vary  annually,  depending  on 
local  population  preferences  and 
environmental  conditions. 

Adult  Quino  checkerspot  butterflies 
use  a  variety  of  plants  for  nectar  feeding. 
Quino  checkerspot  butterfbes  prefer 
flowers  with  a  platform-like  surface  on 
which  they  can  remain  upright  while 
feeding  (D.  Murphy  and  G.  Pratt,  pers. 
comm.,  2000).  The  Quino  checkerspot 
butterfly  frequently  takes  nectar  from 
lomatiujn.  goldenstar,  yarrow, 
fiddleneck,  goldfields,  popcorn  flower, 
gilia,  California  buckwheat,  onion,  and 
yerba  santa  (D.  Murphy  and  G.  Pratt, 
pers.  conun.,  2000). 

Topographic  featiues  (i.e.,  hills- and 
ridges)  that  are  relatively  prominent  for 
the  geographic  area  associated  writh  an 
occupied  habitat  patch  are  also 
fr«quentiy  inhabited  by  Quino 
checkerspot  butterflies  during  mating 
season.  Male  Quino  checkerspot 
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butterflies  have  been  observed  to  patrol 
territories,  perch  in  open  areas  on 
hilltops,  and  chase  away  competing 
males  when  they  app'roach  (Osborne 
2001,  Pratt  2001).  Further  evidence  that 
Edith's  checkerspots  may  display 
facultative  "hilltopping"  behavior  was 
found  in  Colorado.  Males  of  another 
subspecies  of  Edith's  checkerspot  also 
appeared  to  aggregate  on  hilltops,  where 
females  travel  to  seek  mates,  when 
population  densities  were  low  (Ehrlich 
and  Wheye  1986  as  discussed  in  Ehrlich 
and  Murphy  1987).  Such  "hilltopping" 
behavior  is  believed  to  be  important  to 
reproduction  in  some  local  populations 
(Service,  in  prep.).  These  topographic 
features  also  constitute  primary 
constituent  elements  of  Quino 
checkerspot  butterfly  habitat. 

In  siunmary,  the  primary  constituent 
elements  of  Quino  checkerspot  butterfly 
habitat  consist  of: 

(1)  Grassland  and  open-canopy  woody 
plant  communities,  such  as  coastal  sage 
scrub,  open  red  shank  chaparral,  and 
open  juniper  woodland,  with  host 
plants  or  nectar  plants; 

(2)  Undeveloped  areas  containing 
grassland  or  open-canopy  woody  plant 
communities,  within  and  between 
habitat  patches,  utilized  for  Quino 
checkerspot  butterfly  mating,  basking, 
and  movement;  or 

(3)  Prominent  topographic  features, 
such  as  hills  and/or  ridges,  with  an 
open  woody  or  herbaceous  canopy  at 
the  top.  Prominence  should  be 
determined  relative  to  other  local 
topographic  featxires. 

Criteria  Used  To  Identify  Critical 
Habitat  Units 

The  draft  recovery  plan  (Service  2001) 
for  the  Quino  checkerspot  butterfly 
identifies  the  specific  recovery  needs  of 
the  species,  and  serves  as  guidance  for 
identifying  areas  essential  to 
conservation  of  the  Quino  checkerspot 
butterfly  to  propose  as  critical  habitat. 
This  recovery  plan  is  being  finalized 
based  on  data  from  the  2001  adult 
butterfly  flight  season  and  public 
comments  received  on  the  draft 
recovery  plan.  The  final  recovery  plan 
(Service,  in  prep.)  details  a  strategy  for 
recovering  the  butterfly  to  the  point  at 
which  it  can  be  downlisted  to 
threatened.  This  recovery  strategy 
focuses  on  lands  described  as  essential 
for  the  long  term  conservation  of  the 
Quino  checkerspot  butterfly  because 
they:  (1)  Contain  extant  populations  that 
must  be  managed  to  recover  the  species; 
(2)  provide  landscape  connectivity  or 
linkages  among  populations,  or  at  least 
are  required  to  maintain  natural  long 
term  resilience  and  genetic  exchange 
among  smaller  populations  or 


metapopulations;  or  (3)  contain  habitats 
that  were  part  of  a  historical  population 
distribution  adjacent  to  occupied  areas 
and  either  contain  habitat  necessary  to 
support  the  expansion  of  small,  low- 
density  populations  or  have  the 
potential  to  contain  suitable  habitat  for 
them  if  they  are  restored. 

Areas  supporting  core  populations 
(large  occurrence  complexes)  of  the 
Quino  checkerspot  butterfly,  or  that 
have  the  potential  to  support  core 
populations  ( i.e.,  areas  currently 
containing  or  supporting  primary 
constituent  elements),  are  essential  to 
the  long  term  conservation  of  the 
species  because  they  represent  the 
foundation  for  continued  persistence  xti 
the  species.  Furthermore,  some  habitat 
areas  that  would  not  be  considered 
essential  if  they  were  geographically 
isolated  are,  in  fact,  essential  when 
situated  in  locations  where  they 
facilitate  continued  landscape 
connectivity  among  surrounding  local 
populations  or  otherwise  play  a 
significant  role  in  maintaining 
metapopulation  viability  (e.g.,  by 
providing  sources  of  immigrants  to 
recolonize  adjacent  habitat  patches 
following  periodic  extirpation  events). 
Populations  on  the  periphery  of  the 
species'  range,  or  in  atypical 
environments,  are  important  for 
maintaining  the  genetic  diversity  of  the 
species  and  could  be  essential  to 
evolutioneuy  adaptation  to  rapidly 
changing  climatic  and  environmental 
conditions  (Lesica  and  Allendorf  1995). 

In  the  proposed  designation  of  critical 
habitat  for  the  Quino  checkerspot 
butterfly  we  used  a  4.8  km  (3  mi)  radius 
from  each  recent  occurrence  to  define 
areas  essential  to  the  conservation  of  the 
butterfly.  Following  the  proposal,  we  re- 
evaluated the  use  of  this  approach  based 
on  public  comments  and  data  in  peer- 
reviewed  literature.  In  the  final  recovery 
plan  (Service,  in  prep.),  we  define 
spatially  clustered  Quino  checkerspot 
butterfly  observations  as  occurrence 
complexes.  Based  on  our  understanding 
of  likely  Quino  movement  patterns, 
occurrence  complexes  are  estimated  and 
mapped  using  a  1  km  (0.6  mi)  dispersal 
distance  around  recent  butterfly 
occurrences.  This  method  ensures 
inclusion  of  the  habitat  likely  used  by 
the  butterflies  in  each  observation.  We 
have  based  this  final  critical  habitat 
designation  on  these  occurrence 
complexes.  For  portions  of  this  final 
critical  habitat  designation  (the 
Temecida/Murrieta/Oak  Grove  subunit 
and  the  Otay  unit),  we  used  a 
configiuration  of  the  mapped  occurrence 
complexes  that  provided  for  landscape 
connectivity  and  viable  Quino 
checkerspot  butterfly  metapopulations. 


In  these  two  areas,  we  mapped  the 
distribution  of  the  occurrence 
complexes  defined  by  the  1  km  (0.6  mi) 
dispersal  distance  around  recent 
butterfly  occurrences  and  evaluated 
those  intervening  lands  proximal  to  the 
complexes.  Initially,  we  evaluated  lands 
that  were  included  in  the  proposal.  For 
this  final  rule,  we  then  defined  critical 
habitat  by  first  connecting  the  outer 
tangents  of  complexes,  thereby 
including  the  essential  lands  among 
complexes,  to  form  a  cohesive  unit  that 
would  provide  for  survival  and 
conservation  of  regional  populations. 
We  made  the  determination  that  the 
lands  among  the  complexes  are  essential 
based  on  knowledge  of  the  ecology  of 
the  Quino  checkerspot  butterfly,  the 
relationship  of  occurrence  complexes  to 
each  other,  interpretation  of  aerial 
photography.  GIS  land  use  coverage, 
and  information  from  field  visits. 
Finally,  we  excluded  lands  within  the 
complex  configuration  that  \!e  knew 
were  not  essential,  for  example, 
developed  areas  greater  than  2.0  ha  (5.0 
ac),  and  lands  dominated  by  Tecate 
cypress  woodland. 

We  then  used  these  occurrence 
complexes  to  prepare  initial  maps  of  the 
final  critical  habitat  units.  Where 
occurrence  complexes  are  relatively 
close  to  each  other,  within  about  4.8  km 
(3  mi)  of  another  occurrence  complex, 
we  prepared  the  initial  unit  maps  by 
connecting  the  peripheries  of  all  the 
nearby  occurrence  complexes.  Based  on 
what  we  understand  about  Quino 
checkerspot  butterfly  dispersal 
behavior,  we  believe  the  butterflies 
within  these  areas  represent  a  regional 
metapopulation;  the  occurrence 
complexes  may  represent 
subpopulations  of  these 
metapopulations  which  are  located 
close  enough  to  other  subpepulations  to 
provide  for  recolonization  in  the  event 
of  local  extirpation. 

As  we  discussed  above,  4.8  km  (3  mi) 
is  the  maximum  estimated  10-year 
recolonization  distance  using  a 
stepping-stone  dispersal  model,  based 
on  results  from  the  Morgan  Hill  bay 
checkerspot  population  (Harrison  et  al. 
1988);  that  is,  it  is  unlikely  that 
populations  located  more  than  4.8  km  (3 
mi)  from  the  nearest  known  population 
play  a  significant  role  in  maintaining  a 
metapopulation  (unless  there  are  closer 
populations  we  have  not  yet  identified). 
However,  for  specific  reasons  described 
below  for  each  luiit,  we  believe  that 
several  of  these  more  isolated 
occurrence  complexes  are  in  areas 
essential  to  the  conservation,  of  the 
butterfly.  We  used  a  different  approach, 
similar  to  that  which  we  used  in  the 
proposed  rule,  to  develop  initial  unit 
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maps  for  these  isolated  occurrences.  In 
these  cases,  we  initially  evaluated  areas 
that  were  included  in  the  proposal  and 
were  within  4.8  km  (3  ini)  of  each  recent 
observation.  We  made  the  determination 
that  the  lands  surroimding  the 
complexes  are  essential  based  on 
knowledge  of  the  ecology  of  the  Quino 
checkerspot  butterfly,  interpretation  of 
aerial  photography,  GIS  land  use 
coverage,  and  information  from  field 
visits.  Finally,  we  excluded  all  lands 
within  4.8  km  (3  mi)  of  occurrences  that 
available  data  indicated  were  not 
essential,  for  example,  agricultiu-al  areas 
^^ater  than  2.0  ha  (5.0  ac)  and  hills 
with  very  little  vegetation  dominated 
almost  entirely  by  boulders  and  exposed 
rock.  We  believe  that  this  identifies  the 
minimum  area  needed  to  provide 
sufficient  habitat  to  support  the  long- 
term  conservation  of  the  butterfly  in 
these  locations.  This  method  was  used 
to  map  isolated  occurrence  complexes 
in  the  Harford  Springs  subunit  of  Unit 
1,  the  Brown  Canyon  subunit  of  Unit  2. 
and  the  Jacumba  Unit. 

For  the  Lake  Mathews/Estelle 
Mountain  Reserve  subunit  of  Unit  1  that 
is  currently  not  known  to  be  occupied, 
we  used  a  variation  of  the  methodology 
based  on  the  4.8  km  (3  mi)  dispersal 
radii.  In  the  proposed  designation,  we 
used  the  4.8  km  (3  mi)  metiiod  based  on 
1982  occurrence  data  and  expanded  the 
subunit  to  include  an  additional  portion 
of  the  Lake  Mathews/Estelle  Mountain 
Reserve  to  the  south  that  was  not 
captured.  For  this  final  designation,  we 
limited  critical  habitat  in  this  subunit  to 
only  those  lands  within  the  Lake 
Mathews/Estelle  Mountain  Reserve. 
This  reserve  captures  the  highest  quality 
habitat  known  to  remain  within  the 
dispersal  radius  and  is  the  focal  point  of 
future  recovery  efforts  (Service,  in 
prep.). 

For  the  development  of  this  final 
designation  we  also  took  into 
consideration  information  provided 
through  public  comments,  the  draft  and 
final  economic  analyses,  and  biological 
information  that  became  available  since 
the  proposed  designation  was 
published.  This  latter  information 
included  data  from  the  2001  adult 
butterfly  flight  season,  which 


corroborated  and  further  supported 
decisions  made  during  the  development 
of  the  proposed  designation  in  most 
cases.  In  general,  the  data  from  the  2001 
flight  season:  (1)  Provided  additional 
support  for  the  inclusion  of  areas  into 
critical  habitat  that  we  determined  to  be 
essential  during  the  development  of  the  , 
proposed  rule;  (2)  indicated  several 
areas  believed  to  be  essential  but  not 
known  to  be  occupied  were  now,  in  fact, 
occupied  (specifically  in  the 
northeastern  portion  of  Unit  3);  and  (3) 
documented  several  new  areas  of 
occupancy  outside  of  proposed  critical 
habitat.  These  areas  outside  of  proposed 
critical  habitat,  in  which  the  Quino 
checkerspot  butterfly  has  recenUy  been 
documented  (2001),  have  not  been 
included  in  this  final  designation.  These 
new  occurrences  are  discussed  later  in 
the  Critical  Habitat  and  Simwnary  of 
Comments  and  Recommendations 
sections  of  this  final  rule. 

We  identified  and  mapped  areas 
essential  to  the  conservation  of  the 
species  using  the  configuration  of 
occurrence  complexes  and  the 
characteristics  of  essential  habitat 
described  above.  The  initial  unit  and 
subunit  maps  were  based  on 
interpretation  of  aerial  photography  at  a 
scale  of  1:24,000  (comparable  to  the 
scale  of  a  7.5  minute  U.S.  Geological 
Survey  Quadrangle  topographic  map) 
and  current  digital  ortho-photography. 
We  then  revised  these  initial  units  based 
on  other  information,  including 
boundaries  of  approved  habitat 
conservation  plans  (HCPs),  information 
developed  through  section  7 
consultations,  boimdaries  of  active 
restoration  efforts  for  the  butterfly,  and 
information  obtained  from  ongoing 
analyses  used  for  the  development  of 
reserve  systems  for  future  conservation 
plans  that  may  cover  the  butterfly  (  e.g., 
Western  Riverside  County  Multiple 
Species  Habitat  Conservation  Plan 
(MSHCP)).  Additionally,  in  Riverside 
County  (Units  1  and  2),  we  used  an 
updated  GIS  land  use  coverage  from  the 
County  of  Riverside  to  exclude  lands 
greater  than  or  equal  to  2.0  ha  (5.0  ac) 
designated  as  urban  or  intense 
agriculture.  A  comparable  updated  GIS 
coverage  was  not  available  for  use  for 


San  Diego  County.  However,  we 
attempted  to  manually  exclude  areas  of 
similar  description  from  those  critical 
habitat  units  (Units  3  and  4). 

For  the  purpose  of  this  designation, 
critical  habitat  units  have  been 
described  using  Universal  Transverse 
Mercator  (UTM)  North  American  Datum 
of  1927  (NAD  27)  coordinates  derived 
from  a  100-m  grid  that  approximated  the 
essential  critical  habitat  line  delineated 
from  digital  aerial  photography  with  the 
exception  of  the  Lake  Mathews  portion 
of  Unit  1  and  Unit  3  (Otay  Unit).  The 
Lake  Mathews  portion  of  Unit  1  was 
described  referencing  the  Lake 
Mathews/Estelle  Mountain  Reserve.  The 
Otay  Unit  was  described  using  a 
combination  of  UTM  coordinates  and 
boundaries  for  the  Multiple  Habitat 
Preservation  Area,  the  County  of  San 
Diego's  pre-approved  mitigation  areas, 
the  Major  Amendment  Areas,  State  and 
Federal  lands,  and  State  Route  94. 

In  defining  critical  habitat  boundaries, 
we  made  an  effort  to  exclude  all 
developed  areas,  such  as  towns,  housing 
developments,  and  other  lands  unlikely 
to  contain  primary  constituent  elements 
essential  for  Quino  checkerspot 
butterfly  conservation.  Our  100-m  UTM 
grid  minimum  mapping  xmit  was 
designed  to  minimize  the  amount  of 
development  along  the  urban  edge 
included  in  our  designation.  However, 
this  minimum  mapping  unit  did  not 
allow  us  to  exclude  all  developed  areas, 
such  as  buildings,  paved  or  improved 
roads,  aqueducts,  railroads,  other  paved 
areas,  lawns,  large  areas  of  closed 
canopy  woody  vegetation  such  as 
chaparral  and  cypress,  active 
agricultural  fields,  and  other  urban 
landscaped  areas  that  do  not  contain 
primary  constituent  elements.  Federal 
actions  limited  to  these  areas  would  not 
trigger  a  section  7  consultation  unless 
they  would  affect  the  species  and/or 
primary  constituent  elements  in 
adjacent  critical  habitat. 

Critical  Habitat 

The  approximate  area  encompassing 
the  designation  of  critical  habitat  for  the 
Quino  checkerspot  butterfly  by  county 
and  land  ownership  is  shown  in  Table 
1. 


TABLE  1    APPROXIMATE  CRJTICAL  HABITAT  IN  HECTARES  (HA)  (ACRES  (AC))  BY  COUNTY  AND  UND  OWNERSHIP  (AREA 

Estimates  Reflect  Critical  Habitat  Unit  Boundaries.  i) 


County 


Riverside  .. 
San  Diego 


Federal  2 


3,985  ha 

(9,850  ac) 

9,785  ha 

(24,175  ac) 


Tribal 


525  ha 

(1,300  ac) 

Oha 

(Oac) 


Local/State 


4,805  ha 

(11.675  30) 

3,800  ha 

(9.395  ac) 


Private 


29.945  ha 
(74,005  ac) 

16,595  ha 
(41,005ac) 


Total 


39.260  ha 
(97,030  ac) 

30.180  ha 
(74,575  ac) 
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TABLE  1    APPROXIMATE  CRITICAL  HABITAT  IN  HECTARES  (HA)  (ACRES  (AC))  BY  COUNTY  AND  LAND  OWNERSHIP  (AREA 

Estimates  Reflect  Critical  Habitat  Unit  Boundaries.')— Continued 


County 


Total 


Federal  = 


13.770  ha 
(34.025  ac) 


TritMl 


525  ha 
(1.300  ac) 


Local/State 


8.605  ha 
(21.270ac) 


Private 


46.540  ha 
(115,010  ac) 


Total 


69.440  ha 
(171.605  ac) 


'  Approximate  hectares  have  been  converted  to  acres  (1  ha  =  2.47  ac).  Based  on  the  level  of  imprecision  of  mapping  at  this  scale,  approxi- 
mate hectares  and  acres  have  been  rounded  to  the  nearest  5.  „,^,,,  »,  .       ,  r-       .      ^  o«„  ^^  i»„ho\ 
2Fe^ral  lands  include  Bureau  of  Land  Management  (BLM.  Department  of  Defense  (DOD),  National  Forest,  and  Service  lands). 


Critical  habitat  includes  Quino 
checkerspot  butterfly  habitat  throughout 
the  species'  current  range  in  the  United 
States  (i.e.,  Riverside  and  San  Diego 
Counties,  C!alifomia).  Lands  designated 
are  under  private,  local.  State.  Federal, 
and  Tribal  ownership,  with  Federal 
lands  including  lands  owned  or 
managed  by  BLM.  Forest  Service,  DOD. 
and  the  Service.  Lands  designated  as 
critical  habitat  have  been  divided  into 
four  critical  habitat  units. 

We  are  designating  critical  habitat  on 
lands  that  are  considered  essential  to 
the  conservation  of  the  Quino 
checkerspot  butterfly.  Using  the 
recovery  plan  for  guidance  (Service,  in 
prep.),  we  determine  that  an  area  is 
essential  if  it  has  one  or  more  of  the 
following  characteristics:  (1)  Lands 
considered  to  be  occupied  within 
recovery  unit  boundaries  that  are  part  of 
occiurence  complexes  identified  in  the 
recovery  plan  (Service,  in  prep.);  (2) 
lands  that  provide  landscape 
connectivity  among  occurrence 
complexes:  and  (3)  lands  not  known  to 
be  occupied  that  contain  confirmed 
historic  Quino  checkerspot  butterfly 
locations  identified  as  essential  in  the 
recovery  plan  (Service,  in  prep.).  In  this 
final  rule,  we  are  designating 
approximately  2.450  ha  (6.050  ac)  of 
land  within  the  Estelle  Mountain 
Reserve  in  Unit  1  (western  Riverside 
(bounty)  that  is  currently  not  known  to 
be  occupied  by  the  Quino  checkerspot 
butterfly. 

Areas  designated  as  critical  habitat  are 
designed  to  provide  siifficient  habitat  to 
maintain  self-sustaining  populations  of 
the  Quino  checkerspot  butterfly 
throughout  its  range  and  provide  those 
habitat  components  essential  for  the 
conservation  of  the  species.  Critical 
habitat  units  are  configured  to  provide 
for  metapopulation  dynamics,  including 
dispersal,  which,  as  stated  in  the 
recovery  plan  (Service,  in  prep.),  are 
essential  for  the  conservation  of  the 
species. 

A  brief  description  of  each  unit  and 
the  reasons  for  proposing  to  designate  it 
as  critical  habitat  are  presented  below. 


Unit  1:  Lake  Mathews  Unit 

Unit  1  encompasses  approximately 
5.765  ha  (14.250  ac)  within  the 
northwestern  portion  of  Riverside 
County  and  occurs  within  the 
Northwest  Riverside  Recovery  Unit 
described  in  the  recovery  plan.  All 
habitat  identified  as  essential  in  this 
recovery  unit  is  being  designated  as 
critical  habitat,  except  the  habitat 
within  the  Lake  Mathews  MSHCP. 
which  is  being  excluded  under  section 
4(b)(2)  of  the  Act  (discussed  below  in 
the  section  entitled  "Exclusions  Under 
Section  4(b)(2)").  Approximately  220  ha 
(540  ac)  of  this  unit  is  Federal  land, 
approximately  2,655  ha  (6.565  ac)  is 
State  or  local  government  land,  and  the 
remaining  2.890  ha  (7,145  ac)  is  private 
land.  This  unit  is  divided  into  two 
subunits:  The  Harford  Springs  subunit 
and  the  Lake  Mathews/Estelle  Moimtain 
Reserve  subunit. 

The  Harford  Springs  subunit  includes 
approximately  3,320  ha  (8.200  ac)  of 
lands,  including  Harford  Springs 
County  Park.  Quino  checkerspot 
butterflies  were  observed  in  Harford 
Springs  County  Park  in  1998.  This  site 
was  once  part  of  a  more  extensive,  well- 
dociunented  distribution  with  one  of  the 
most  well-known  historic  collection 
locations  ( i.e.,  Lilly  Hill).  The  Quino 
checkerspot  bVitterfly  was  historically 
abundant  in  this  area,  with  consistently 
high  densities  reported  by  collectors 
from  the  1950s  to  the  mid  1980s  (Orsak 
1978;  K.  Osborne  and  G.  Pratt,  pers, 
comm..  2000). 

The  Lake  Mathews/Estelle  Moimtain 
Reserve  subunit,  about  2,450  ha  (6,050 
ac)  in  size,  is  currenUy  not  known  to  be 
occupied,  but  considered  essential  to 
the  conservation  of  the  species  (Service, 
in  prep.).  This  subunit  contains  the  Lake 
Mathews  population  site.  Quino 
checkerspot  butterflies  were  last 
observed  at  the  southern  margin  of  Lake 
Mathews  in  1982  (Carlsbad  Fish  and 
Wildlife  Office  CIS  Quino  checkerspot 
butterfly  database  and  metafile)  when 
dozens  of  butterflies  were  dociunented. 
Similar  to  the  area  containing  the 
Harford  Springs  occurrence  complex, 
the  Quino  checkerspot  butterfly  was 
historically  abundant  at  this  location. 
Essential  habitat  for  the  butterfly  exists 


in  the  vicinity  of  Lake  Mathews  and 
within  the  Lake  Mathews/Estelle 
Mountain  Reserve  established  for  the 
Stephens'  kangaroo  rat,  which  is 
directly  south  of  the  Lake  (Service,  in 
prep.).  As  discussed  later  in  this  rule, 
the  lands  within  the  Lake  Mathews 
MSHCP,  where  the  1982  occurrences 
were  documented,  have  been  excluded 
from  critical  habitat  designation  because 
the  Lake  Mathews  MSHCP  provides 
coverage  for  the  Quino  checkerspot 
butterfly.  The  land,  including  the 
butterfly  habitat,  within  the  Lake 
Mathews/Estelle  Mountain  Reserve  to 
the  south  is  not  currently  managed  for 
the  Quino  checkerspot  butterfly.  This 
area  is  considered  essential  and 
included  in  designated  critical  habitat 
because:  (1)  The  butterfly  was 
historically  regionally  abundant,  as 
recently  as  1982;  (2)  quality  habitat 
containing  the  primary  constituent 
elements  exists;  and  (3)  it  is  the  focus 
of  restoration  and  reestablishment 
efforts  as  described  in  the  recovery  plan 
(Service,  in  prep.). 

The  Harford  Springs  and  Lake 
Mathews/Estelle  Mountain  Reserve 
subunits  are  characterized  by  diverse 
topography  and  high-quality  habitat 
patches,  with  extensive,  dense  stands  of 
dwarf  plantain  in  open  spaces  within 
jimiper  woodland,  coastal  sage  scrub, 
and  grassland  communities.  Landscape 
connectivity  still  exists  between  Harford 
Springs  County  Park  and  the  Lake 
Mathews  area.  The  Lake  Mathews/ 
Estelle  Moimtain  Reserve  also  contains 
possibly  the  "largest  continuous  stand 
of  dwarf  plantain  in  Riverside  County." 
south  of  Lake  Mathews  in  the  vicinity 
of  Black  Rocks,  west  of  Monument  Peak 
(K.  Osborne,  pers.  comm..  2000). 

Unit  2:  Southwest  Riverside  Unit 

Unit  2  encompasses  approximately 
34.780  ha  (85,950  ac)  within 
southwestern  Riverside  County  and 
northern  San  Diego  County.  This  critical 
habitat  unit  supports  all  or  part  of  21  of 
the  22  occurrence  complexes  identified 
as  important  to  Quino  checkerspot 
butterfly  recovery  in  the  southwestern 
Riverside  region  (Service,  in  prep.). 
Mapped  portions  of  some  of  die 
complexes  identified  as  important  to 
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recovery  in  the  final  recovery  plan 
(Service,  in  prep.)  were  not  designated 
because  those  portions  fell  outside  the 
proposed  critical  habitat.  Under  the  Act 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  702  &  706).  we  are  required  to 
allow  the  public  an  opportunity  to 
comment  on  the  proposed  rulemaking. 
Therefore,  we  are  unable  to  include  this 
area  in  the  final  rule.  This  critical 
habitat  similarly  contains  two  subimits, 
the  Brown  Canyon  subunit  and  the 
Temecula/Miurieta/Oak  Grove  subunit. 
All  lands  within  this  critical  habitat  unit 
(i.e.,  both  subiuiits)  are  considered  to  be 
occupied  by  the  Quino  checkerspot 
butterfly. 

Unit  2  includes  approximately  3,955 
ha  (9.775  ac)  of  Federal  lands;  an 
estimated  525  ha  (1.300  ac)  of  lands 
within  the  Cahuilla  Band  of  Mission 
Indians'  Reservation,  just  north  of  the 
Silverado  Ranch  mitigation  bank; 
approximately  2,150  ha  (5,310  ac)  of 
lands  under  State  or  local  jurisdictional 
ownership:  and  an  estimated  28,150  ha 
(69,565  ac)  of  lands  in  private 
ownership.  We  discuss  the  relationship 
of  designated  critical  habitat  for  the 
Quino  checkerspot  butterfly  to  the 
inclusion  of  lands  within  the  Cahuilla 
Band  of  Mission  Indians'  Reservation 
below  (see  the  section  "Govemment-to- 
Govemment  Relationship  With  Tribes"). 

The  Browrn  Canyon  subunit 
encompasses  approximately  4.915  ha 
(12.140  ac)  of  land  east-southeast  of  the 
town  of  Hemet  in  Riverside  County. 
This  subunit  contains  the  Brown 
Canyon  occurrence  complex,  a 
persistent  population  identified  as 
essential  in  the  recovery  plan  (Service, 
in  prep.).  Because  it  is  not  proximal  to 
other  occurrence  complexes  in  Unit  2, 
and  may  lack  landscape  connectivity 
with  the  main  Temecula/Murrieta/Oak 
Grove  subimit.  this  subimit  has  been 
defined  using  the  4.8  km  (3  mi) 
dispersal  radius  to  maintain  a  critical 
mass  of  habitat  (refer  to  the  Criteria 
Used  To  Identify  Critical  Habitat  section 
of  this  final  rule).  The  Brown  Canyon 
occiurence  complex  is  the  northeastern- 
most  complex  within  the  current  range 
of  the  butterfly,  and  is  contiguous  with 
the  last  remaining  undeveloped 
landscape  corridor  to  the  northern 
portion  of  its  former  range.  If  the  species 
is  undergoing  a  northern  range  shift,  as 
hypothesized  (Parmesan  1996  as 
discussed  in  the  draft  recovery  plan. 
Service  2001).  this  occurrence  complex 
potentially  represents  the  only 
remaining  route  for  northern  expansion 
of  the  species.  Further,  the  resiliency  of 
this  population  has  not  likely  been 
compromised  by  habitat  impacts 
associated  with  development  and 
recreational  use  due  to  the  insulation 


provided  by  surrounding  hilly  terrain 
and  publicly  owned  lands. 

The  Temecula/Murrieta/Oak  Grove 
subunit  encompasses  approximately 
29.865  ha  (73.810  ac)  in  southwest 
Riverside  County.  This  unit  stretches 
east  from  Interstate  215  near  the  towns 
of  Murrieta  and  Temecula  to  the 
mountains  and  desert  edge,  north  to 
near  the  town  of  Hemet  in  Riverside 
County,  and  south  to  Oak  Grove  Valley 
in  San  Diego  County. 

Recent  ooservations  have  been 
recorded  throughout  the  Temecula/ ' 
Murrieta/Oak  Grove  subunit,  indicating 
a  degree  of  landscape  connectivity 
throughout,  especially  in  the  less- 
urbanized  eastern  areas.  Several  large 
occurrence  complexes  are  found  within 
the  subunit  in  the  vicinity  of  Warm 
Springs  Creek  near  the  town  of 
Murrieta,  in  the  vicinity  of  Lake  Skinner 
within  the  proposed  Southwest 
Riverside  County  Multiple  Species 
Reserve,  and  on  BLM  and  pre-approved 
mitigation  lands  at  Oak  Mountain,  near 
Wilson  Valley,  and  south  of  the  Cahuilla 
Band  of  Mission  Indians'  Reservation. 
The  easternmost  Quino  checkerspot 
butterfly  population  is  a  recent 
extension  of  the  known  geographic  and 
elevational  range  for  the  species  (Pratt  et 
al,  submitted).  A  new  primary  host 
plant  for  the  species,  white  snapdragon, 
was  documented  in  this  area  in  2001 
and  represents  a  vital  element  of  habitat 
heterogeneity  in  the  species'  range.  The 
Bautista  Road  occurrence  complex 
(northeast  of  the  town  of  Anza  in 
Riverside  County)  occurs  at  the 
periphery  of  the  known  regional 
butterfly  distribution  within  the 
recovery  unit  and  outside  of  critical 
habitat.  However,  this  occurrence 
complex  is  not  included  in  designated 
critical  habitat  because  it  was  first 
documented  in  2001  following  the 
publication  of  the  proposal  and  we  do 
not  currently  have  sufficient 
information  concerning  habitat  within 
the  complex  and  landscape  cormectivity 
to  other  complexes  to  determine  that  it 
is  essential  to  the  conservation  of  the 
species. 

Unit  3:  Otay  Unit 

Unit  3  encompasses  approximately 
26.075  ha  (64.430  ac)  within  the 
southwestern  portion  of  San  Diego 
County.  Land  ownership  for  this  unit 
includes  approximately  9.440  ha 
(23.330  ac)  of  Federal  land,  including 
180  ha  (450  ac)  of  the  Naval  Space 
Surveillance  Station  managed  by  the 
DOD  and  lands  within  the  San  Diego 
National  Wildlife  Reftige  (SDNWR) 
Otay-Sweetwater  Unit;  approximately 
3.620  ha  (8,945  ac)  under  State  or  local 
jurisdictional  ownership;  and 


approximately  13,015  ha  (32,155  ac) 
that  are  privately  owned.  All  lands 
within  this  critical  habitat  unit  are 
considered  to  be  occupied  by  the  Quino 
checkerspot  butterfly. 

Lands  encompassed  by  this  unit 
stretch  south  from  the  San  Diego 
National  Wildlife  Reftige  (SDNWR)    - 
Otay-Sweetwater  Unit  and  State  Route 
94  to  the  international  border  with 
Mexico,  west  along  Otay  River  Valley 
and  the  northern  rim  of  Otay  Mesa,  and 
east  to  the  town  of  Tecate.  Unit  3 
supports  all  or  part  of  12  of  the  13 
occurrence  complexes  identified  in  the 
final  recovery  plan  (Service,  in  prep.)  as 
important  to  recovery  in  southwestern 
San  Diego  County.  Mapped  portions  of 
some  of  the  complexes  identified  as 
important  to  recovery  in  the  final 
recovery  plan  (Service,  in  prep.)  were 
not  designated  because  those  portions 
fell  outside  the  proposed  critical  habitat. 

Recent  Quino  checkerspot  butterfly 
observations  are  concentrated  in  lower 
elevation  areas  surrounding  east  Otay 
Valley,  Otay  Mountain,  the  Jamul 
Mountains,  and  San  Miguel  Mountain. 
The  Otay  Lakes  area  historically 
supported  large  populations  that 
extended  soudi  to  Otay  Mesa  and  across 
the  international  border  (White  and 
•Levin  1981.  Murphy  and  White  1984). 
The  western  portion  of  this  unit 
contains  the  only  known  occupied 
habitat  with  a  marine  cliihate  influence, 
an  environmental  factor  prevalent 
throughout  most  of  the  species'  historic 
range  and  thought  to  be  beneficial  to 
population  resilience  because  it 
provides  climatic  stability  and  higher 
average  humidity,  minimizing  host 
plant  susceptibility  to  drought  (Service, 
in  prep.).  The  Otay  area  west  of  the 
mountain,  therefore,  represents  a  vital 
element  of  habitat  heterogeneity  within 
the  species'  range. 

The  Dulzura  Occurrence  Complex 
was  documented  during  the  2001  flight 
season  outside  of  proposed  critical 
habitat.  Based  on  an  initial  analysis 
during  the  ongoing  amendment  process 
for  the  MSCP  in  late  2001 ,  we 
determined  that  this  occurrence 
complex  is  essential  to  the  conservation 
of  the  (^uino  checkerspot  butterfly. 
Under  the  Act  and  the  Administrative 
Procedure  Act  (5  U.S.C.  702  &  706).  we 
are  required  to  allow  the  public  an 
opportunity  to  comment  on  the 
proposed  rulemaking.  Therefore, 
because  the  Ehilzura  Occurrence 
Complex  was  not  in  the  proposed  rule 
we  are  unable  to  include  this  area  in  the 
final  rule.  Due  to  the  short  court-ordered 
schedule  for  completing  this 
designation  and  budgetary  constraints, 
we  are  unable  to  re-propose  critical 
habitat  at  this  time. 
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It  is  important  to  note  that  the  land 
that  supports  the  Dulzura  occurrence 
complex  does  not  appear  to  be 
threatened  by  actions  that  may 
negatively  affect  the  butterfly  or  its 
habitat.  The  land  that  supports  this  new 
occurrence  complex  is  primarily  in  a 
designated  wilderness  area  owned  and 
managed  by  the  BLM.  Because  of 
regulations  governing  designated 
wilderness  areas  (e.g.,  minimizing 
development  and  off-road  impacts), 
habitat  essential  to  the  Quino 
checkerspot  butterfly  is  unlikely  to  be 
impacted  by  such  threats.  We  will 
continue  to  work  closely  with  BLM 
concerning  the  protection  and 
management  of  the  Quino  checkerspot 
butterfly  in  this  area.  Further,  as 
indicated,  the  occurrence  complex  is 
being  considered  in  the  current 
amendment  process  to  the  MSCP.  If 
amended,  the  MSCP  will  provide  for 
additional  protections  and  management 
for  the  Quino  checkerspot  butterfly  and 
its  habitat.  Furthermore,  because  the 
area  is  occupied  by  the  butterfly,  any 
actions  that  have  a  Federal  nexus  and 
may  affect  the  butterfly  will  require 
consultation  under  section  7  of  the  Act. 

Unit  4:  Jacumba  Unit 

Unit  4  encompasses  approximately 
2,820  ha  (9.970  ac)  of  land  in 
southeastern  San  Diego  County  south  of 
Interstate  8  in  the  vicinity  of  the  town 
of  Jacumba.  This  critical  habitat  unit 
supports  the  Jacumba  occurrence 
complex  identified  as  important  to 
recovery  in  the  recovery  plan.  Land 
owTiership  for  this  unit  includes 
approximately  154  ha  (380  ac)  of 
Federal  land,  approximately  180  ha  (450 
ac)  under  State  or  local  jurisdictional 
ownership,  and  approximately  2,485  ha 
(6,145  ac)  under  private  ownership.  All 
lands  wiUiin  this  critical  habitat  unit  are 
considered  to  be  occupied  by  the  Quino 
checkerspot  butterfly. 

The  Jacumba  occurrence  complex 
occxirs  within  the  Southeast  San  Diego 
Recovery  Unit  described  in  the  recovery 
plan  (Service,  in  prep.).  This  apparently 
isolated  population  center  occurs  in  a 
imique  high-desert  region  of  juniper 
woodlands,  which  provides  a  vital 
element  of  habitat  heterogeneity  in  the 
species'  range.  Recent  Quino 
checkerspot  butterfly  observations  are 
concentrated  northwest  of  the 
commimity  of  Jacumba  in  Anza  Borrego 
Desert  State  Park  and  private  lands.  The 
metapopulation  distribution  likely 
extends  south  across  the  international 
border.  Occupancy  has  been 
docimiented  approximately  6  km  (3.7 
mi)  to  the  south  in  El  Condor  (Baja 
California,  Mexico)  and  the  U.S. 


occurrence  complex  may  belong  to  the 
same  metapopulation. 

Effects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  ^eluding  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  oUt-do  not  destroy  or 
adversely  modify  critical  habitat. 
Destruction  or  adverse  modification 
occurs  when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the 
extent  it  appreciably  diminishes  the 
value  of  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 
organizations.  States,  local  governments 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  only  if  their  actions  occur  on 
Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14.  as  if  the 
species  was  listed  or  critical  habitat  was 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  species  is  listed  or 
critical  habitat  is  designated,  if  no 
substantial  new  information  or  chcmges 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agehcy  (action 


agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  the 
Federal  action  agency  would  ensure  that 
the  permitted  actions  do  not  destroy  or 
adversely  modify  critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we 
would  also  provide  reasonable  and 
prudent  alternatives  to  the  project,  if       < 
any  are  identifiable.  Reasonable  and 
prudent  alternatives  are  defined  at  50 
CFR  402.02  as  alternative  actions 
identified  during  consultation  that  can 
be  implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  with  us  on  actions  for 
which  formal  consultation  has  been 
completed  if  those  actions  may  affect 
designated  critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  the  Quino  checkerspot  butterfly  or 
its  critical  habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  ft-om  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  under  section  404  of  the  Clean 
Water  Act,  or  some  other  Federal  action, 
including  funding  (  e.g.,  ft-om  the  Federal 
Highway  Administration,  Federal 
Aviation  Administration,  Federal 
Emergency  Management  Agency,  or 
Natural  Resources  Conservation  Service) 
will  also  continue  to  be  subject  to  the 
section  7  consultation  process.  Federal 
actions  not  affecting  listed  species  or 
critical  habitat  and  actions  on  non- 
Federal  lands  that  are  not  federally 
funded  or  permitted  do  not  require 
section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  in  any  proposed  or 
final  regulation  that  designates  critical 
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habitat  those  activities  involving  a 
Federal  action  that  may  adversely 
■modify  such  habitat  or  that  may  be 
affected  by  such  designation.  Activities 
that  may  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  to  an  extent  that 
the  value  of  critical  habitat  for  the 
survival  and  recovery  of  the  Quino 
checkerspot  butterfly  is  appreciably 
reduced.  We  note  that  such  activities 
also  may  jeopardize  the  continued 
existence  of  the  species. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  fi'om  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat. 

Actions  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  would  almost  always 
result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area 
affected  by  the  proposed  action  is 
occupied  by  the  species  concerned.  In 
those  cases,  critical  habitat  provides 
little  additional  protection  to  a  species, 
and  the  ramifications  of  its  designation 
are  few  or  none.  However,  critical 
habitat  designation  in  imoccupied  areas 
may  trigger  consultation  under  section  7 
of  die  Act  where  it  would  not  have 
otherwise  occurred  if  critical  habitat 
had  not  been  designated. 

Federal  agencies  already  consult  vrith 
us  on  activities  in  areas  currently 
occupied  by  the  species  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
These  actions  include,  but  are  not 
limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States,  including 
vernal  pool  and  other  Quino 
checkerspot  butterfly  habitat  areas  in 
watersheds,  by  the  Corps  imder  section 
404  of  the  Clean  Water  Act; 

(2)  Regulation  of  grazing,  mining,  and 
recreation  by  the  BLM,  Forest  Service  or 
the  Service; 

(3)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities 
on  Federal  land  by  BLM,  Forest  Service, 
DOD,  and  the  Service; 

(4)  Regulation  of  airport  improvement 
activities  by  the  Federal  Aviation 
Administration  jiuisdiction; 

(5)  Construction  of  roads  and  fences 
along  the  International  Border  with 
Mexico  and  immigration  enforcement 


activities  by  the  Immigration  and  . 
Naturalization  Service/Border  Patrol 
that  take  place  in  Quino  checkerspot 
butterfly  habitat; 

(6)  Hazard  mitigation  and  post-     ' 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(7)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission; 

(8)  Activities  funded  by  the  U.  S. 
Envirorunental  Protection  Agency, 
Department  of  Energy,  or  any  other 
Federal  agency;  and 

(9)  Construction  of  fire  breaks  by  the 
BLM,  Forest  Service,  Service,  or  other 
Federal  agencies  for  the  maintenance  or 
control  of  fire  management  and 
suppression  activities. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  currently 
occupied  by  the  species,  or  if  the 
species  may  be  affected  by  the  action,  to 
ensvne  that  their  actions  do  not 
jeopardize  the  continued  existence  of 
the  species.  In  the  area  designated  as 
critical  habitat  that  is  currentiy  not 
known  to  be  occupied  by  the  Quino 
checkerspot  butterfly,  we  already 
consult  on  other  listed  species, 
including  the  coastal  California 
gnatcatcher  (Polioptila  califomica 
califomica)  and  the  Stephens'  kangaroo 
rat  (Dipodomys  stephensi),  and  have 
designated  critical  habitat.  Thus,  we  do 
not  anticipate  a  significant  additional 
regulatory  burden  will  result  from  the 
designation  of  critical  habitat  for  the 
Quino  checkerspot  butterfly. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Carlsbad  Fish  and  Wildlife 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regidations  on  listed 
wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
911  N.E.  11th  Avenue,  Portland,  Oregon 
97232  (telephone  503/231-6131; 
facsimile  503/231-6243). 

Exclusions  Under  Section  4(b)(2) 

Subsection  4(b)(2)  of  the  Act  allows 
us  to  exclude  areas  from  critical  habitat 
designation  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  such  exclusion 
v«ll  not  result  in  the  extinction  of  the 
species.  For  the  following  reasons,  we 
believe  that  in  most  instances,  the 
benefits  of  excluding  legally  operative 
HCPs,  for  which  the  Quino  checkerspot 
butterfly  is  a  covered  species  and  take 
has  been  authorized,  firom  critical 
habitat  designations  will  outweigh  the 
benefits  of  including  them. 


1.  Benefits  of  Inclusion 

The  benefits  of  including  HCP  lands 
in  critical  habitat  are  normally  small. 
The  principal  benefit  of  any  designated 
critical  habitat  is  that  activities  that  may 
affect  such  habitat  require  consultation 
under  section  7  of  the  Act.  Such 
consultation  would  ensure  that 
adequate  protection  is  provided  to  avoid 
adverse  modification  of  critical  habitat 
Where  HCPs  are  in  place,  our 
experience  indicates  that  this  benefit  is 
small  or  non-existent.  Currently 
approved  and  permitted  HCPs  are 
already  designed  to  ensiu«  the  long  term 
svuvival  of  covered  species  within  the 
plan  area.  Where  we  have  an  approved 
HCP,  lands  that  we  ordinarily  would 
define  as  critical  habitat  for  the  covered 
species  will  normally  be  protected  in 
reserves  and  other  conservation  lands 
by  the  terms  of  the  HCPs  and  their 
implementing  agreements.  These  HCPs 
and  Implementing  Agreements  (lAs) 
include  management  measures  and 
protections  for  conservation  l^ds  that 
are  crafted  to  protect,  restore,  and 
enhance  their  value  as  habitat  for 
covered  species. 

In  addition,  an  HCP  application  itself 
requires  consultation  under  section  7  of 
the  Act.  As  part  of  this  process,  we  are 
required  to  evaluate  the  issuance  of 
incidental  take  permits  for  a  proposed 
action  to  ensure  that  the  action  as 
proposed  woiUd  not  jeopardize  the 
continued  existence  of  the  species 
covered  under  the  HCP  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat.  Because 
HCPs,  particularly  large  regional  HCPs, 
address  land  use  within  the  plan 
boundaries,  habitat  issues  will  have 
been  thoroughly  addressed  in  the  HCP 
and  through  consultation  on  the  HCP. 
Our  experience  is  also  that,  under  most 
circiunstances,  considtations  under  the 
jeopardy  standard  will  achieve  the  same 
result  as  consultations  imder  the 
adverse  modification  standard. 

Further,  HCPs  typically  provide 
greater  conservation  benefits  to  a 
covered  species  than  section  7 
considtations  because  HCPs  assure  the 
long  term  protection  and  management  of 
a  covered  species  and  its  habitat,  and 
funding  for  such  management,  through 
the  standards  found  in  the  joint  Service 
and  National  Marine  Fisheries  Service 
HCP  Handbook.  5-Point  Addendum  to 
die  HCP  Handbook  (64  FR  35242),  and 
the  HCP  No  Surprises  regulation  (63  FR 
8859).  Such  assurances  are  typically  not 
provided  by  section  7  considtations 
which,  in  contrast  to  HCPs,  often  do  not 
commit  the  project  proponent  to 
implementing  long-term  special 
management  or  protections.  Thus,  a 
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consultation  typically  does  not  accord 
the  lands  it  covers  the  extensive  benefits 
an  HCP  provides. 

The  development  and  implementation 
of  HCPs  provide  other  important 
conservation  benefits,  including  the 
collection  and  development  of 
additional  biological  information  to 
guide  conservation  efforts  and  assist  in 
species  recovery,  and  the  creation  of 
innovative  solutions  to  conserve  species 
while  allowing  for  development.  The 
educational  benefits  of  critical  habitat, 
including  informing  the  public  of  areas 
that  are  important  for  the  long-term 
survival  and  conservation  of  the  species, 
are  essentially  the  same  as  those  that 
would  occur  from  the  public  notice  and 
comment  procedures  required  to 
establish  an  HCP,  as  well  as  the  public 
participation  that  occurs  in  the 
development  of  many  regional  HCPs. 
For  these  reasons,  we  believe  that 
designation  of  critical  habitat  has  little 
benefit  in  areas  covered  by  approved 
and  legally  operative  HCPs. 

2.  Benefits  of  Exclusion 

The  benefits  of  excluding  HCPs  from 
designation  as  critical  habitat  may  be 
more  significant  than  the  benefits  of 
including  HCPs  in  critical  habitat. 
Benefits  include  relieving  landowners, 
conununities,  and  counties  of  any 
additional  minor  regulatory  review  that 
might  be  imposed  by  critical  habitat. 
Many  HCPs,  particularly  regional  HCPs, 
take  many  years  to  develop  and,  upon 
completion,  become  regional 
conservation  plans  that  are  consistent 
with  the  recovery  of  covered  species. 
Most  regional  plans  benefit  many 
species,  both  listed  and  unlisted. 
Imposing  additional  regulatory  review 
after  HCP  completion  may  jeopardize 
conservation  efforts  and  partnerships  in 
many  areas,  and  could  be  viewed  as  a 
disincentive  to  those  developing  HCPs. 
Excluding  HCPs  provides  us  with  an 
opportunity  to  streamline  regulatory 
compliance  and  confirm  regulatory 
assurances  for  HCP  participants. 

A  related  benefit  of  excluding  HCPs  is 
that  it  would  encourage  the  continued 
development  of  partnerships  with  HCP 
participants,  including  States,  local 
governments,  conservation 
organizations,  and  private  landowners, 
that  together  can  implement 
conservation  actions  we  would  be 
uuaable  to  accomplish  alone.  By 
excluding  areas  covered  by  HCPs  from 
critical  habitat  designation,  we  preserve 
these  partnerships  and,  we  believe,  set 
the  stage  for  more  effective  conservation 
actions  in  the  futiu-e. 

In  general,  then,  we  believe  the 
benefits  of  critical  habitat  designation  to 
be  small  in  areas  covered  by  approved 


and  legally  operative  HCPs.  We  also 
believe  that  the  benefits  of  excluding 
HCPs  from  designation  are  significant. 
Weighing  the  small  benefits  of  inclusion 
against  the  benefits  of  exclusion, 
including  the  benefits  of  relieving 
property  owners  of  an  additional  layer 
of  approvals  and  regulation,  together 
with  the  encouragement  of  conservation 
partnerships,  would  generally  resxdt  in 
HCPs  being  excluded  fit)m  critical 
habitat  designation  under  section  4(b)(2) 
of  the  Act. 

Not  all  HCPs  are  alike  with  regard  to 
species  coverage  and  design.  Within  this 
general  analytical  framework,  we  need 
to  evaluate  completed  and  legally 
operative  HCPs  in  which  the  Quino 
checkerspot  butterfly  is  a  covered 
species  on  a  case-by-case  basis  to 
determine  whether  the  benefits  of 
excluding  these  particular  areas 
outweigh  the  benefits  of  including  them. 

Relationship  to  Habitat  Conservation 
Plans 

Section  4(b)(2)  of  the  Act  allows  us 
broad  discretion  to  exclude  from  critical 
habitat  designation  areas  where  the 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species.  We  expect  that 
critical  habitat  may  be  used  as  a  tool  to 
identify  those  areas  essential  for  the 
conservation  of  the  species,  and  we 
encourage  development  of  HCPs  for 
such  areas  on  non-Federal  lands.  HCPs 
ciurently  under  development  are 
intended  to  provide  for  protection  and 
management  of  habitat  areas  essential 
for  the  conservation  of  the  Quino 
checkerspot  butterfly,  while  directing 
development  and  habitat  modification 
to  nonessential  areas  of  lower  habitat 
value. 

Only  HCPs  within  the  boundaries  of 
designated  critical  habitat  units  are 
discussed  here.  Those  approved  and 
legally  operative  HCPs  that  provide 
coverage  and  incidental  take  approval 
for  the  Quino  checkerspot  butterfly  have 
been  excluded  from  this  designation. 
These  include  the  Assessment  District 
161  Subregional  HCP,  the  Rancho  Bella 
Vista  HCP,  and  the  Lake  Mathews 
MSHCP  in  Riverside  County  that 
provide  coverage  and  incidental  take 
authorization  for  the  Quino  checkerspot 
butterfly. 

The  Riverside  Coimty  Assessment 
District  161  Subregional  HCP,  which 
authorizes  take  of  the  Quino 
checkerspot  butterfly,  has  been 
completed  and  approved.  This  HCP 
includes  protection  measiues  for  Quino 
checkerspot  butterfly  habitat,  habitat 
restoration  research,  educational 
outreach,  and  captive  propagation.  The 


Rancho  Bella  Vista  HCP  also  occurs 
within  the  Riverside  County  Assessment 
District  161,  but  an  independent  HCP 
was  approved  for  this  project.  Although 
no  Quino  checkerspot  butterflies  have 
been  observed  within  the  project 
boundaries,  the  butterfly  is  known  from 
adjacent  occupied  habitat  patches  and  is 
covered  by  the  Rancho  Bella  Vista  HCP. 
This  HCP  provides  for  conservation  of 
the  Quino  checkerspot  butterfly  through 
monitoring  of  this  species,  habitat  and 
dispersal  corridor  preservation  and 
management,  and  habitat  restoration 
and  enhancement. 

The  Lake  Mathews  MSHCP  has  been 
completed  and  approved  by  the 
California  Department  of  Fish  and  Game 
(CDFG)  and  the  Service.  As  explained 
below  in  the  Siunmary  of  Conunents 
section  and  the  Recommendations  and 
Sununary  of  Changes  from  the  Proposed 
Rule  section,  this  HCP  and 
accompanying  section  10(a)(1)(B) 
permits  provide  for  conservation  and 
management  of  Quino  checkerspot 
butterfly  habitat  and  take  authorization 
for  the  butterfly.  Although  the  Quino 
checkerspot  butterfly  has  not  been 
recently  observed  (since  1982)  within 
reserve  boundaries,  dozens  of  butterflies 
were  dociunented  within  the  reserve 
during  the  1981  and  1982  adult  butterfly 
flight  seasons. 

The  benefits  of  excluding  lands 
covered  by  these  HCPs  would  be 
significant  in  preserving  positive 
relationships  vrith  out  conservation 
partners,  lessening  potential  additional 
regidatory  review  and  potential 
economic  burdens,  reinforcing  the 
regulatory  assiu'ances  provided  for  in 
implementation  agreements  for 
approved  HCPs,  and  providing  for  more 
established  and  cooperative 
partnerships  for  future  conservation  . 
efforts. 

In  summary,  excluding  lands  covered 
by  HCPs  in  critical  habitat  designations 
outweigh  the  benefits  of  including  lands 
covered  by  HCPs.  Furthermore,  we  have 
determined  in  section  7  consultations 
on  these  approved  HCPs  that  they 
would  not  jeopardize  the  continued 
existence  of  the  Quino  checkerspot 
butterfly,  which  means  that  they  will 
not  appreciably  reduce  likelihood  of  the 
survival  and  recovery  of  the  species. 
Consequently,  excluding  these  lands 
from  the  critical  habitat  designation  will 
not  result  in  the  extinction  of  the 
species.  Therefore,  these  lands  have  not 
been  designated  as  critical  habitat  for 
the  species. 

Currently,  there  are  several  HCPs 
within  the  boundaries  of  designated 
critical  habitat  that  are  now  under 
development  or  being  amended  to 
provide  protection  for  the  Quino 


Federal  Register /Vol.  67,  No.  72  /  Monday,.  April  15,  2002 /Rules  and  Regulations 18369 


checkerspot  butterfly  and  its  habitat. 
These  include  the  County  of  San  Diego's 
MiUtiple  Species  Conservation  Program 
(MSCP)  Subarea  Plan,  the  North  San 
Diego  County  Subarea  of  the  San  Diego 
MSCP,  and  the  Western  Riverside 
MSHCP.  These  are  discussed  in  more 
detail  below. 

The  San  Diego  MSCP  encompasses 
approximately  236,000  ha  (582,000  ac) 
of  southwestern  San  Diego  County,  and 
involves  multiple  jurisdictions. 
Approximately  69,600  ha  (172,000  ac) 
are  targeted  to  be  conserved.  We 
approved  the  overall  MSCP  and  the  City 
of  San  Diego's  Subarea  Plan  in  July 
1997.  The  City  of  Poway's  plan  was 
approved  in  1996;  the  County  of  San 
Diego's  in  1998;  San  Diego  Gas  and 
Electric's  in  1995;  and  the  City  of  La 
Mesa's  in  2000.  Other  jurisdictions, 
including  the  City  of  Chula  Vista,  are 
expected  to  complete  their  subarea 
planning  processes  in  the  near  future. 
The  Quino  checkerspot  butterfly  is  not 
a  covered  species  for  any  of  the 
approved  subarea  plans  imder  the 
MSCP;  therefore  we  are  including  areas 
essential  to  the  conservation  of  the 
species  that  are  covered  by  these 
subarea  plans  in  designated  critical 
habitat.  However,  bodi  the  Coimty  of 
San  Diego  and  San  Diego  Gas  and 
Electric  are  developing  amendments  to 
their  permits  to  gain  coverage  for  the 
Quino  checkerspot  butterfly,  and  the 
City  of  Chula  Vista  has  included  the 
Quino  Checkerspot  butterfly  on  its 
target  list  of  species  for  coverage. 

The  Quino  checkerspot  butterfly  is 
also  a  target  species  for  the  North  San 
Diego  County  Subarea  (Subarea)  of  the 
MSCP  currently  under  development. 
This  Subarea  encompasses  the  area 
north  of  the  MSCP  planning  areas  and 
unincorporated  lands  east  of  the 
existing  Multiple  Habitat  Conservation 
Program  (another  regional  HCP 
currently  being  developed  for  northern 
San  Diego  County).  Because  the  Quino 
checkerspot  butterfly  is  not  yet  a 
covered  species,  we  are  including 
appropriate  areas  of  this  Subarea  of  the 
MSCP  in  this  critical  habitat 
designation. 

The  Western  Riverside  MSHCP  was 
initiated  by  the  County  of  Riverside  on 
October  8, 1998.  The  plaiming  area 
encompasses  530,000  ha  (1.3  million  ac) 
and  is  proposed  to  include  conservation 
measiues  for  over  100  species,  including 
the  Quino  checkerspot  butterfly. 
Ciurently,  12  cities  within  the  western 
portion  of  Riverside  County  have 
endorsed,  and  will  participate  in,  this 
planning  effort.  A  draft  Western 
Riverside  MSHCP  is  proposed  to  be 
released  for  public  review  in  2002. 
iecause  this  HCP  is  not  yet  completed, 


we  are  including  lands  within  the 
planning  area  in  this  critical  habitat 
designation. 

Habitat  conservation  plans  currently 
under  development  or  being  amended 
are  intended  to  provide  for  the 
protection  and  management  of  habitat 
areas  essential  to  the  conservation  of  the 
Quino  checkerspot  butterfly,  while 
directing  development  and  habitat 
modification  to  nonessential  areas  of 
lower  habitat  value.  The  HCP 
development  process  provides  an 
opportunity  for  additional  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  the 
Quino  checkerspot  butterfly.  The  HCP 
process  also  enables  us  to  conduct 
detailed  evaluations  of  the  importance 
of  such  lands  to  the  long  term  survival 
of  the  species  in  the  context  of 
constructing  a  biologically  configured 
system  of  linked  habitat  blocks.  We 
fully  expect  that  HCPs  undertaken  by 
local  jurisdictions  (  e.g.,  counties,  cities) 
and  other  parties  will  identify,  protect, 
and  provide  appropriate  management 
for  those  specific  lands  within  the 
boundaries  of  the  plans  that  are 
essential  for  the  long  term  conservation 
of  the  species.  We  fully  expect  that  our 
analyses  of  proposed  HCPs  will  show 
that  covered  activities  carried  out  in 
accordance  with  the  provisions  of  the 
HCPs  and  accompanying  section  7 
biological  opinions  will  not  result  in 
destruction  or  adverse  modification  of 
critical  habitat. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  future 
HCPs  to  identify  appropriate 
conservation  and  management  actions. 
The  take  minimization  and  mitigation 
measures  provided  under  these  HCPs 
are  expected  to  protect  the  essential 
habitat  lands  designated  as  critical 
habitat  in  this  rule  and  provide  for  the 
conservation  of  the  covered  species.  If 
an  HCP  or  HCP  amendment  that 
addresses  the  Quino  checkerspot 
butterfly  is  ultimately  approved,  we  will 
reassess  the  critical  habitat  boundaries 
in  light  of  the  HCP.  If,  consistent  with 
available  funding  and  program 
priorities,  we  elect  to  revise  this 
designation,  we  will  do  so  through  a 
subsequent  rulemaking. 

Should  additional  information 
become  available  that  changes  our 
analysis  of  the  benefits  of  excluding  any 
of  these  (or  other)  areas  compared  to  the 
benefits  of  including  them  in  the  critical 
habitat  designation,  we  may  revise  the 
designation.  If,  consistent  with  available 
functing  and  program  priorities,  we  elect 
to  revise  this  designation,  we  will  do  so 
through  a  subsequent  rulemaking. 


Summary  of  Comments  and 
Recommendations 

In  the  February  7,  2001,  proposed 
critical  habitat  designation  (66  FR  9476). 
we  requested  all  interested  parties 
submit  conunents  on  specifics  of  the 
proposal,  including  information  related 
to  biological  justification,  policy, 
treatment  of  HCPs,  and  proposed  critical 
habitat  boundaries.  The  first  comment 
period  closed  on  April  9,  2001.  The 
comment  period  was  reopened  from 
June  20,  2001,  to  July  30,  2001  (66  FR 
33046),  to  allow  for  additional 
conunents  on  the  proposed  designation, 
and  comments  on  the  draft  economic 
analysis  of  the  proposed  designation. 
Comments  received  after  the  close  of 
this  latter  comment  period  were 
determined  not  to  provide  substantive 
comment  that  had  not  already  been 
raised  or  addressed  and  entered  into  the 
supportive  record  for  this  rulemaking. 

We  contacted  all  appropriate  State 
and  Federal  agencies.  Tribes,  county 
governments,  elected  officials,  and  other 
interested  parties  and  invited  them  to 
comment.  In  addition,  we  invited  public 
comment  through  the  publication  of 
notices  in  the  following  newspapers  in 
southern  California:  San  Diego  Union 
Tribune  and  Riverside  Press  Enterprise 
on  February  9,  2001,  and  again  in  both 
papers  on  June  20,  2001.  In  addition  to 
inviting  public  comment  on  the 
proposed  designation  and  the  draft 
economic  analysis  for  the  proposed 
designation,  the  later  notices  aimounced 
the  dates  and  times  of  public  hearings 
on  the  proposed  designation.  These 
hearings  were  held  on  July  17,  2001,  in 
Escondido,  California  from  1  p.m.  to  3 
p.m.  and  6  p.m.  to  8  p.m.  Transcripts  of 
these  hearings  are  available  for 
inspection  (see  ADDRESSES  section). 

We  requested  five  biologists,  who 
have  knowledge  of  the  Quino 
checkerspot  butterfly  and  its  ecology, 
peer  review  the  proposed  critical  habitat 
designation.  None  of  the  peer  reviewers 
submitted  comments  on  the  proposed 
critical  habitat  designation. 

We  received  a  total  of  37  written 
conunents  during  the  two  comment 
periods.  Comments  were  received  from 
2  Federal  agencies,  4  local  agencies,  and 
22  separate  private  organizations  or 
individuals.  We  reviewed  all  comments 
received  for  substantive  issues  and  new 
information  regarding  critical  habitat 
and  the  Quino  checkerspot  butterfly. 
Similar  comments  were  grouped  into 
three  general  issues  relating  specifically 
to  the  proposed  critical  habitat 
determination  and  draft  economic 
analysis  on  the  proposed  determination. 
Conunents  were  either  incorporated 
directly  into  the  final  rule  or  final 
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addendmn  to  the  economic  analysis  or 
addressed  in  the  following  summary. 

Issue  1:  Biological  Justification  and 
Methodology 

1.  Comment:  Several  commenters 
requested  that  we  take  into 
consideration  data  collected  frpm  the 
2001  adult  butterfly  flight  season,  as  the 
best  available  science,  while  developing 
the  final  designation  of  critical  habitat. 

Our  Response:  As  stated  in  several 
sections  of  this  final  designation, 
including  the  Methods  and  Summary  of 
Changes  from  the  Proposed  Rule,  we 
relied  on  data  from  the  2001  flight 
season  to  develop  the  boimdaries  of 
final  critical  habitat  for  the  Quino 
checkerspot  butterfly.  Data  from  the 
2001  flight  season,  for  the  most  part, 
corroborated  decisions  made  during  the 
development  of  the  proposed  critical 
habitat,  and  identified  several  new  areas 
of  occupancy  outside  of  lands  defined 
in  the  proposal.  These  areas  outside  of 
the  proposed  critical  habitat,  in  which 
the  Quino  checkerspot  butterfly  was 
dociunented  for  the  first  time  in  2001. 
have  not  been  included  in  the  final 
designation  for  reasons  discussed  in  the 
Critical  Habitat  section  of  this  rule. 

2.  Comment:  The  scale  of  proposed 
critical  habitat  for  the  Quino 
checkerspot  butterfly  is  overly  broad, 
resulting  in  vague  unit  boundaries. 
Several  commenters  questioned  the 
biological  justification  for  proposing 
critical  habitat  for  the  Quino 
checkerspot  butterfly  using  such  a 
landscape-scale  approach  when  they 
believed  that  more  precise  information 
is  available  for  use  by  the  Service. 
Furthermore,  several  commenters 
voiced  concern  that  their  property  was 
within  proposed  critical  habitat 
boimdaries  for  the  Quino  checkerspot 
butterfly  even  though  their  land 
contained  no  butterflies  or  primary 
constituent  elements. 

Our  Response:  We  recognize  that  not 
all  parcels  of  land  designated  as  critical 
habitat  will  contain  the  habitat 
components  essential  to  the 
conservation  of  the  Quino  checkerspot 
butterfly.  Due  to  time  constraints,  and 
the  absence  of  more  detailed  map 
information  during  the  preparation  of 
the  proposed  and  final  designations,  we 
used  a  100-m  UTM  grid  and  reserve 
boundaries  to  describe  the  boundaries  of 
critical  habitat.  Additionally,  we  have 
revised  and  refined  our  approach  to 
mapping  Quino  checkerspot  butterfly 
critical  habitat.  Some  lands  included  in 
the  proposed  designation  have  not  been 
included  in  this  final  designation.  Based 
on  our  refined  methodology,  we 
included  only  those  lands  that  we 
believe  to  be  essential  to  the 


conservation  of  the  Quino  checkerspot 
butterfly  in  the  final  designation  of 
critical  habitat. 

In  developing  the  final  designation, 
we  made  an  effort  to  minimize  the 
inclusion  of  nonessential  areas  that  do 
not  contain  the  primary  constituent 
elements  for  the  butterfly.  However,  due 
to  QUI  mapping  scale,  some  areas  not 
essential  to  the  conservation  of  the 
Quino  checkerspot  butterfly  were 
included  within  the  boundaries  of  final 
critical  habitat.  These  areas,  such  as 
towns,  housing  developments,  or  other 
developed  lands  are  unlikely  to  provide 
habitat  for  the  butterfly.  Because  they  do 
not  contain  one  or  more  of  the  primary 
constituent  elements  for  the  species. 
Federal  actions  limited  to  those  areas 
will  not  trigger  a  section  7  consviltation, 
unless  they  affect  the  species  or  primary 
constituent  elements  in  adjacent  critical 
habitat. 

3.  Comment:  The  descriptions  of  the 
primary  constituent  elements  of  critical 
habitat  for  the  Quino  checkerspot 
butterfly  are  vague. 

Our  Response:  The  description  of  the 
primary  constituent  elements  for  the 
Quino  checkerspot  butterfly  was  based 
on  the  best  available  scientific  and 
commercial  data  regarding  the  species, 
including  a  compilation  of  data  from 
peer-reviewed  published  literatiue, 
impublished  or  non-peer-reviewed 
survey  and  research  reports,  opinions  of 
biologists  knowledgeable  about  the 
Quino  checkerspot  butterfly  and  its 
habitat,  and  the  draft  recovery  plan.  We 
have  updated  the  biological 
information,  including  the  primary 
constituent  elements,  based  on  the  2001 
adult  butterfly  flight  season  and  refined 
their  description  in  response  to  public 
comment.  The  primary  constituent 
elements,  as  described  in  this  final  rule, 
represent  our  best  estimate  of  what 
habitat  components  are  essential  for  the 
conservation  of  the  species.  Please  refer 
to  the  Primary  Constituent  Elements 
section  of  this  final  rule  for  a  more 
detailed  discussion  of  the  primary 
constituent  elements  for  the  Quino 
checkerspot  butterfly. 

4.  Comment:  The  proposed  rule 
inappropriately  uses  a  "recovery 
standard"  to  determine  critical  habitat, 
resulting  in  the  inclusion  of  large  areas 
in  which  the  Quino  checkerspot 
butterfly  is  not  known  to  occur  or  have 
occurred.  The  Service  ignores  the  intent 
of  Congress  to  designate  only  occupied 
areas  and  those  areas  essential  to  a 
species'  conservation,  and  the  Service 
has  failed  to  determine  if  these 
unoccupied  areas  are  essential  to  the 
Quino  checkerspot  butterfly. 

Our  Response:  The  defimtion  of 
critical  habitat  in  section  3(5)(A)  of  the 


Act  includes  "(i)  specific  areas  within 
the  geographic  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featiires  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species."  The  term  "conservation,"  as 
defined  in  section  3(3)  of  the  Act,  means 
"to  use  and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
any  endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  piusuant  to  the  Act 
are  no  longer  necessary." 

The  draft  recovery  plan  (Service  2001) 
and  the  final  recovery  plan  (Service,  in 
prep.)  detail  efforts  required  to  meet 
recovery  needs  of  the  Quino 
checkerspot  butterfly,  and  provide  a 
description  of  habitat  attributes 
essential  to  the  survival  and  recovery  of 
the  species.  We  did  not  include  all  areas 
currently  occupied  by  butterfly,  but 
designated  those  areas  that  possess  core 
populations,  have  unique  ecological 
characteristics,  and/ or  represent  the 
historic  geographic  areas  where  the 
species  can  be  re-established.  After 
weighing  the  best  available  information, 
including  both  the  draft  and  final 
(Service,  in  prep.)  versions  of  the 
recovery  plan,  we  conclude  that  the 
areas  designated  by  this  final  rule, 
including  areas  that  are  not  known  to  be 
currently  occupied,  are  essential  for  the 
recovery  of  the  species  and  eventual 
removal  from  the  List  of  Endangered 
and  Threatened  species. 

5.  Comment:  Several  commenters 
were  concerned  with  the  methodology 
by  which  we  defined  areas  that  we 
believed  to  be  occupied  in  the  proposed 
designation  of  critical  habitat. 

Our  Response:  In  the  proposed 
designation  of  critical  habitat  for  the 
Quino  checkerspot  butterfly  we  used  a 
4.8  km  (3  mi)  radius  from  each 
occiurence  to  define  occupancy  and 
lands  essential  to  the  conservation  of 
the  butterfly.  This  distance  was  based 
on  the  maximum  recolonization 
distance  over  a  10-year  period  of  a 
peripheral  (island)  habitat  patch  from 
the  core  (mainland)  patch  documented 
in  the  Morgan  Hill  bay  checkerspot 
metapopulation  (Harrison  et  al.  1988). 
Following  the  proposal,  we  re-evaluated 
how  we  defineid  occupancy  in  those 
areas. 

For  this  final  rule,  we  mapped  known 
occiurences  using  a  1  km  (0.6  mi) 
dispersal  distance  around  recent 
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butterfly  observations.  Occiurences 
within  2  km  (1.2  mi)  of  each  other, 
where  the  1  km  (0.6  mi)  dispersal  radii 
intersect,  are  considered  part  of  the 
same  occurrence  complex.  To  map  the 
critical  habitat  units  for  this  final 
designation  we  connected  the  outer 
periphery  of  nearby  occurrence 
complexes.  The  specific,  final 
configiuation  around  these  complexes  is 
based  on  local  and  regional  habitat 
variability,  final  recovery  plan  (Service, 
in  prep.)  recommendations,  and  on- 
going restoration  and  re-establishment 
efforts  for  the  butterfly  that  provide  for 
viable  Quino  checkerspot  butterfly 
metapopulations. 

6.  Comment:  Several  commenters 
were  concerned  that  we  based  much  of 
our  information  pertaining  to  dispersal 
distance,  and  therefore,  occupancy  and 
critical  habitat,  on  research  done  with  a 
surrogate  species,  the  bay  checkerspot 
butterfly. 

Our  Response:  In  the  biological 
sciences,  information  is  not  always 
known  concerning  the  biology,  ecology, 
behavior,  etc.,  of  each  plant  or  animal 
species.  In  cases  when  infon5[iation  is 
lacking  on  a  species  of  interest,  it  has 
been  a  common  practice  of  scientists  to 
extrapolate  trends,  or  other  relevant 
data,  from  research  that  has  been 
conducted  on  similar  species.  Because 
research  on  the  Quino  checkerspot 
butterfly  is  limited,  much  of  data  we  use 
concerning  biological  and  ecological 
trends,  including  behavior,  has  been 
extrapolated  from  research  on  other 
subspecies  of  Edith's  checkerspot, 
especially  the  ecologically  similar  bay 
checkerspot  butterfly. 

As  discussed  in  the  background 
section  of  this  rule,  researchers  have 
spent  over  three  decades  conducting 
extensive  focused  research  on  Edith's 
checkerspot  subspecies,  in  particular 
the  federally  listed  bay  checkerspot 
butterfly.  While  an  extraordinary 
amount  of  information  is  available  on 
Edith's  checkerspot  in  general,  specific 
information  on  the  Quino  checkerspot  is 
sparse  (Murphy  and  White  1984, 
Mattoni  et  al.  1997,  Osborne  and  Redak 
2000),  including  only  two  formal 
ecological  studies  (White  and  Levin 
1981,  Osborne  and  Redak  2000). 
Therefore,  much  of  the  information  on 
which  we  have  based  the  recovery  and 
management  strategy  for  the  Quino 
checkerspot  butterfly,  as  discussed  in 
the  final  recovery  plan  (Service,  in 
prep.),  and  critical  habitat  designation 
comes  fi'om  research  on  other 
subspecies  of  Edith's  checkerspot. 
Because  of  the  biological  and  ecological 
similarities  between  these  two 
subspecies  of  Edith's  checkerspot, 
including  shared  host  plant  species,  a 


primarily  coastal  (historic)  distribution, 
and  similar  within-patch  dispersal 
behavior  (Mattoni  et  al.  1997,  White  and 
Levin  1981),  we  are  confident  that  the 
bay  checkerspot  is  a  reasonable 
surrogatie  species  from  which  to 
extrapolate  the  results  of  research.  We 
believe  this  is  among  the  best  scientific' 
information  available  for  designation  of 
critical  habitat  for  the  Quino 
checkerspot  butterfly. 

Issue  2:  Policy  and  Regulations 

7.  Comment:  Several  commenters 
indicated  that  our  reevaluation  of  the 
prudency  of  designating  critical  habitat 
for  the  Quino  checkerspot  butterfly  was 
arbitrary. 

Our  Response:  In  our  final  rule  listing 
the  Quino  checkerspot  as  endangered 
under  the  Act  (62  FR  2313),  we  found 
that  designation  of  critical  habitat  was 
not  prudent  because  we  believed  that 
designation  could  increase  the  degree  of 
threats  to  the  species  and  would  not 
provide  any  benefit.  As  we  discuss  in 
the  Previous  Federal  Action  section  of 
this  final  rule,  we  were  challenged  on 
our  original  not-prudent  finding.  On 
February  16,  2000,  we  agreed  to  a 
stipulated  settlement  that  required  us  to 
re-evaluate  the  existing  not-prudent 
finding.  The  proposed  rule  detailed  our 
reasons  for  determining  that  critical 
habitat  is,  in  fact,  prudent  for  the  Quino 
checkerspot  butterfly.  We  prepared  this 
analysis  in  accordance  with  the  Act  and 
recent  relevant  case  law  regarding 
application  of  the  "not  prudent" 
exception  to  designating  critical  habitat. 

8.  Comment:  We  did  not  provide  for 
adequate  public  notice  of  the  proposed 
rule  and  sufficient  opportunity  for 
public  comment. 

Our  Response:  We  published  the 
proposed  rule  to  designate  critical 
habitat  for  the  Quino  checkerspot 
butterfly  on  February  7,  2001  (66  FR 
9476),  and  accepted  comments  from  the 
public  for  60  days,  until  April  9,  2001. 
The  comment  period  was  reopened  from 
June  20,  2001,  to  July  30,  2001  (66  FR 
33046),  to  allow  for  additional 
comments  on  the  proposed  designation, 
and  comments  on  the  draft  economic 
analysis  of  the  proposed  critical  habitat. 
Comments  received  following  the  close 
of  the  first  comment  period,  but  prior  to 
the  opening  of  the  second  comment 
period,  were  addressed  and  entered  into 
the  supportive  record  for  this 
rulemaking  as  part  of  the  second 
comment  period. 

We  contacted  all  appropriate  State 
and  Federal  agencies.  Tribes,  county 
governments,  elected  officials,  and  other 
interested  parties  and  invited  them  to 
comment.  In  addition,  we  invited  public 
comment  through  the  publication  of 


notices  in  the  following  newspapers  in 
southern  California:  San  Diego  Union 
Tribune  and  Riverside  Press  Enterprise     • 
on  February  9,  2001,  and  again  in  both 
papers  on  June  20,  2001.  We  provided 
notification  of  the  draft  economic 
analysis  through  telephone  calls,  letters, 
and  news  releases  faxed  and/or  mailed 
to  affected  elected  offlcials,  local 
jurisdictions,  and  interest  groups.  We 
also  published  the  draft  economic 
analysis  and  associated  material  on  our 
Fish  and  Wildlife  Office  internet  site 
following  the  draft's  release  on  June  20, 
2001.  In  addition  to  inviting  public 
comment  on  the  proposed  designation 
and  the  draft  economic  analysis  for  the 
proposed  designation,  the  later  notices 
announced  the  dates  and  times  of  public 
hearings  on  the  proposed  designation. 
These  hearings  were  held  on  July  17, 
2001,  in  Escondido,  California  from  1  to 
3  p.m.  and  6  to  8  p.m.  Transcripts  of 
these  hearings  are  available  for 
inspection  (see  ADDRESSES  section). 

9.  Comment:  Several  commenters 
indicated  that  we  violated  the 
Administrative  Procedure  Act  because 
the  proposal  does  not  provide  adequate 
description  of  the  location  of  critical 
habitat  units  for  impacted  landowners, 
causing  a  burden  to  landowners  who 
must  determine  which  portions  of  their 
land  contain  critical  habitat. 

Our  Response:  We  identified  specific 
areas  in  the  proposed  determination  that 
are  referenced  by  UTM  coordinates, 
which  are  found  on  standard 
topographic  maps.  We  also  made 
available,  during  the  public  comment 
period  at  the  Carlsbad  Fish  and  Wildlife 
Office,  a  public  viewing  room  where  the 
proposed  critical  habitat  units, 
superimposed  on  7.5  minute 
topographic  maps,  could  be  inspected. 
Furthermore,  we  distributed  geographic 
data  and  maps  of  the  proposed  critical 
habitat  to  individuals,  organizations, 
local  jurisdictions,  and  State  and 
Federal  agencies  that  requested  them. 
We  believe  the  information  made 
available  to  the  public  was  sufficiently 
detailed  to  allow  for  determination  of 
critical  habitat  boundaries.  This  final 
rule  contains  the  legal  descriptions  of 
areas  designated  as  critical  habitat 
required  under  50  CFR  424.12(c).  The 
accompanying  maps  are  for  illustration 
purposes  only.  If  additional  clarification 
is  necessary,  contact  the  Carlsbad  Fish 
and  Wildlife  Office  (see  ADDRESSES 
section). 

10.  Comment:  An  Environmental 
Impact  Statement,  as  defined  under 
National  Environmental  Policy  Act  of 
1969  (NEPA),  should  be  written  to 
address  the  potential  significant  impacts 
of  the  proposed  designation  of  Quino 
checkerspot  butterfly  critical  habitat. 


18372  Federal  Register / Vol.  67.  No.  72 /Monday.  April  15,  2002 /Rules  and  Regulations 


Our  Response:  We  have  determined 
that  an  Environmental  Assessment  and/ 
or  an  Environmental  Impact  Statement, 
as  defined  under  the  authority  of  the 
National  Envirormiental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  A 
notice  outlining  our  reason  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 

1 1 .  Comment:  The  Bureau  of  Indian 
Affairs  conmiented  on  behalf  of  the 
Cahuilla  Band  of  Mission  Indians 
requesting  that  the  portion  of  their 
Reservation  in  Riverside  County 
included  in  the  proposed  designation  be 
excluded  from  the  final  designation 
based  on  the  provision  contained  within 
Secretarial  Order  3206. 

Our  Response:  As  we  discuss  in  the 
section  on  Govemment-to-Government 
Relationship  with  Tribes  of  this  final 
rule,  the  Secretarial  Order  3206, 
"American  Indian  Tribal  Rights, 
Federal-Tribal  Trust  Responsibilities, 
and  the  Endangered  Species  Act"  (1997) 
provides  that  critical  habitat  shoiUd  not 
be  designated  in  an  area  that  may 
impact  Tribal  trust  resources  unless  it  is 
determined  to  be  essential  to  conserve  a 
listed  species.  The  Secretarial  Order 
further  states  that  in  designating  critical 
habitat,  "the  Service  shall  evaluate  and 
document  the  extent  to  which  the 
conservation  needs  of  a  listed  species 
can  be  achieved  by  limiting  the 
designation  to  other  lands." 

In  our  proposed  critical  habitat  rule, 
we  indicated  that  approximately  4.405 
ha  (10,890  ac)  of  lands  within  the 
Cahuilla  Band  of  Mission  Indians' 
Reservation  in  western  Riverside 
County  were  essential  for  the 
conservation  of  the  Quino  checkerspot 
butterfly.  This  detemunation  was  based 
on  the  close  proximity  of  two  butterfly 
occurrence  complexes — the  Silverado 
and  Southwest  Cahuilla  complexes — 
and  the  continuity  of  butterfly  habitat 
adjacent  to  and  along  the  southern 
portion  of  the  Reservation.  We  are 
committed  to  developing  a  positive 
working  relationship  with  the  Tribe  and 
will  continue  attempting  to  work  with 
them  to  develop  conservation  measures 
for  the  butterfly.  However,  due  to  the 
time  constraints  for  completing  this 
final  rule,  we  were  required  to  finalize 
the  designation  based  on  oui  own 
analysis  of  the  relative  importance  of 
the  lands  writhin  the  Cahuilla  Band  of 
Mission  Indians'  Reservation  for  the 
conservation  of  the  Quino  checkerspot 
butterfly. 

Additional  information  corroborating 
the  distribution  of  the  species,  relative 
to  the  Reservation,  became  available 


following  the  publication  of  the  critical 
habitat  proposal.  During  the  2001  Quino 
adult  flight  season,  an  additional 
population  of  Quino  checkerspot 
butterfly  was  identified  in  close 
proximity  to  the  southern  boundary  of 
the  Reservation.  This  occiurence 
complex  has  been  labeled  the  Tule  Peak 
complex.  Consequently,  based  on  data 
fi-om  the  1998  through  the  2001  flight 
seasons,  there  are  an  estimated  226 
butterfly  occurrences  grouped  into  three 
occurrence  complexes  adjacent  to  the 
southern  boundary  of  the  Reservation. 
These  complexes  include  the  majority  of 
documented  Quino  checkerspot 
butterflies  in  the  eastern  portion  of 
western  Riverside  County  and  constitute 
one  or  more  significant  and  substantial 
regional  core  populations  of  the  species. 

Based  on  the  proximity  of  these 
occurrence  complexes  to  the 
Reservation  and  the  apparent  continuity 
of  butterfly  habitat  from  the  complexes 
across  much  of  the  Reservation,  we  have 
determined  that  lands  on  the 
Reservation  defined  by  the  occurrence 
complexes  that  support  the  primary 
constituent  elements  for  the  Quino 
checkerspot  butterfly  are  essential  to  the 
conservation  of  this  species  and  are 
therefore  designated  as  critical  habitat. 
Based  on  the  distribution  and  dispersal 
of  the  Quino  checkerspot  butterfly  and 
our  analysis  of  areas  essential  for  the 
conservation  of  this  species,  we  have 
reduced  the  area  designated  as  critical 
habitat  to  525  ha  (1,300  ac)  on  the 
Cahuilla  Band  of  Mission  Indians' 
Reservation. 

12.  Comment:  Several  commenters 
stated  that  critical  habitat  should  be 
retained  within  the  boundaries  of 
approved  HCPs  covering  the  Quino 
checkerspot  butterfly.  They  felt  that 
HCPs  cannot  be  viewed  as  a  functional 
substitute  for  critical  habitat 
designation,  and  the  approved  HCPs 
provided  inadequate  protection  and 
special  management  considerations  for 
the  species  and  their  habitat.  Other 
commenters  supported  the  exclusion  of 
approved  HCPs  covering  the  Quino 
checkerspot  butterfly  from  critical 
habitat  designation,  and  several  of  these 
same  commenters  wanted  pending 
HCPs  to  be  excluded  as  well.  They 
supported  their  recommendations  by 
asserting  that  landowners  will  be 
reluctant  to  participate  in  HCPs  unless 
they  have  incentives,  including  the 
removal  of  critical  habitat  from  HCP 
boimdaries. 

Our  Response:  We  recognize  that 
critical  habitat  is  only  one  of  many 
conservation  tools  for  federally  listed 
species.  However,  HCPs  are  one  of  the 
most  important  tools  for  reconciling 
land  use  with  the  conservation  of  listed 


species  on  non-Federal  lands.  Section 
4(b)(2)  of  the  Act  allows  us  to  exclude 
from  critical  habitat  designation  areas 
where  the  benefits  of  exclusion 
outweigh  the  benefits  of  designation, 
provided  the  exclusion  will  not  result  in 
the  extinction  of  the  species.  We  believe 
that  in  most  instances  the  benefits  of 
excluding  HCPs  from  critical  habitat 
designations  will  outweigh  the  benefits 
of  including  them.  For  this  designation, 
we  find  that  the  benefits  of  exclusion 
outweigh  the  benefits  of  designation  for 
all  approved  and  legally  operative  HCPs 
in  which  the  Quino  checkerspot 
butterfly  is  a  covered  species,  take  of  the 
butterfly  is  authorized  under  an 
incidental  take  permit,  and  the  plan 
provides  provisions  for  long-term 
conservation.  These  include  the 
following  HCPs  in  Riverside  Coimty: 
Assessment  District  161  Subregional 
HCP,  Rancho  Bella  Vista  HCP,  and  the 
Lake  Mathews  MSHCP.  There  are  no 
currently  approved  and  legally 
operative  HCPs  in  which  the  Quino 
checkerspot  butterfly  is  a  covered 
species  in  San  Diego  County.  However, 
several  are  working  on  amendments  to 
their  HCPs  that  will  provide  coverage 
for  the  butterfly.  These  amendments  are 
not  yet  complete. 

We  anticipate  that  future  HCPs  in  the 
range  of  the  Quino  checkerspot  butterfly 
will  include  it  as  a  covered  species  and 
provide  for  its  long  term  conservation. 
We  expect  that  HCPs  undertaken  by 
local  jurisdictions  [e.g.,  counties  and 
cities)  and  other  parties  will  identify, 
protect,  and  provide  appropriate 
management  for  those  specific  lands 
within  the  boundaries  of  the  plans  that 
are  essential  for  the  long  term 
conservation  of  the  species.  Section 
10(a)(1)(B)  of  the  Act  states  that  HCPs 
must  meet  issuance  criteria,  including 
minimizing  and  mitigating  any  take  of 
the  listed  species  covered  by  the  permit 
to  the  maximum  extent  practicable,  and 
that  the  taking  must  not  appreciably 
reduce  the  likelihood  of  the  survival 
and  recovery  of  the  species  in  the  wild. 
We  fully  expect  that  our  future  analyses 
of  HCPs  and  section  10(a)(1)(B)  permits 
under  section  7  will  show  that  covered 
activities  carried  out  in  accordance  with 
the  provisions  of  the  HCPs  and  section 
10(a)(1)(B)  permits  will  not  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  designated  for  the  Quino 
checkerspot  butterfly.  The  take 
minimization  and  mitigation  measures 
provided  under  these  HCPs  are  expected 
to  adequately  protect  the  essential 
habitat  lands  designated  as  critical 
habitat  in  this  rule,  such  that  the  value 
of  these  lands  for  the  svurival  and 
recovery  of  the  Quino  checkerspot 
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butterfly  is  not  appreciably  diminished 
through  direct  or  indirect  alterations.  If 
an  HCP  that  addresses  the  Quino 
checkerspot  butterfly  as  a  covered 
species  is  ultimately  approved,  we  will 
reassess  the  critical  habitat  boundaries 
in  light  of  the  HCP.  If,  consistent  with 
available  funding  and  program 
priorities,  we  elect  to  revise  this 
designation,  we  will  do  so  through  a 
subsequent  rulemaking. 

The  designation  of  critical  habitat 
should  not  deter  participation  in  the 
NCCP  or  HCP  processes.  Approvals 
issued  under  these  processes  include 
assurances  of  no  additional  mitigation 
through  the  HCP  No  Surprises 
regulation  (63  FR  8859).  The 
development  of  new  HCPs  or  NCCPs 
should  not  be  affected  by  designation  of 
critical  habitat  primarily  because  we 
view  the  standards  of  jeopardy  for  listed 
species  and  of  adverse  modification  for 
critical  habitat  as  being  virtually 
identical.  We  discuss  these  standards  in 
detail  in  the  Section  7  Consultation 
section  portion  of  this  document. 

13.  Comment:  One  commenter 
requested  that  the  Lake  Mathews 
MSHCP  be  removed  from  the  final 
designation  because  it  is  an  approved 
HCP  that  provides  coverage  for  the 
Quino  checkerspot  butterfly. 

Our  Response:  As  discussed  in  two 
sections  of  this  final  rule.  Relationship 
To  Habitat  Conservation  Plans  and 
Summary  of  Changes  from  the  Proposed 
Rule,  we  reviewed  the  approved  HCP 
and  accompanying  Implementation 
Agreement.  We  found  that  the  Lake 
Mathews  MSHCP:  (1)  Is  an  approved 
and  legally  operative  HCP  in  which  the 
Quino  is  a  covered  species,  (2)  provides 
take  authorization  for  the  Quino 
checkerspot  butterfly,  and  (3)  provides 
special  management  considerations  for 
and  protection  of  Quino  habitat. 
Consequently,  we  believe  that  the  Lake 
Mathews  MSHCP  meets  the  criteria  for 
exclusion  under  section  4(b)(2)  of  the 
Act  and  has  therefore  been  excluded 
from  final  critical  habitat  for  the  Quino 
checkerspot  butterfly. 

14.  Comment:  One  commenter 
expressed  concern  over  the  inclusion  of 
El  Sobrante  landfill  HCP  plaiming  area 
in  final  critical  habitat. 

Our  Response:  Portions  of  the  El 
Sobrante  landfill  have  been  excluded 
from  the  final  critical  habitat 
designation  because  they  do  not  contain 
habitat  essential  to  the  conservation  of 
the  Quino  checkerspot  butterfly.  ^ 
However,  because  the  Quino 
checkerspot  butterfly  is  not  a  covered 
species  in  the  HCP,  those  lands  within 
the  HCP  planning  area  that  are  believed 
to  be  essential  to  the  conservation  of  the 


butterfly  are  included  in  final  critical 
habitat. 

15.  Comment:  The  Cleveland  National 
Forest  expressed  concern  over  the 
inclusion  of  the  Oak  Grove  fire  station 
and  other  Forest  Service  facilities  in 
proposed  critical  habitat. 

Our  Response:  As  a  result  of  using  the 
configuration  of  occurrence  complexes 
defined  by  1  km  (0.6  mi)  around 
essential  core  butterfly  populations  to 
delineate  lands  essential  to  the 
conservation  of  the  Quino  checkerspot 
butterfly,  the  Oak  Grove  fire  station  and 
other  Forest  Service  facilities  are  not 
included  in  this  final  designation  of 
critical  habitat. 

16.  Comment:  One  of  the  members  of 
the  Quino  checkerspot  butterfly 
recovery  team  expressed  concern  over 
the  exclusion  of  Spring  Canyon  and  the 
majority  of  the  West  Otay  Mesa 
occurrence  complex  from  proposed 
critical  habitat. 

Our  Response:  The  West  Otay  Mesa 
occurrence  complex  was  discovered 
during  the  2001  adult  butterfly  flight 
season,  after  the  publication  of  the 
proposed  critical  habitat.  We  evaluated 
this  occurrence  complex  to  determine  if 
it  was  essential  to  the  conservation  of 
the  butterfly  and  should  be  included  in 
critical  habitat  through  a  re-proposal. 
Currently,  we  do  not  have  sufficient 
information  concerning  this  occurrence 
complex  to  determine  that  it  is  essential 
to  the  conservation  of  the  Quino 
checkerspot  butterfly.  Therefore,  based 
on  available  information,  we  have  not 
included  Spring  Oak  Canyon  and 
portions  of  the  West  Mesa  occurrence 
complex  in  designated  critical  habitat. 

17.  Comment:  Several  commenters 
expressed  concern  that  the  proposed 
designation  of  critical  habitat  for  the 
Quino  checkerspot  butterfly  included 
areas  with  existing  pipelines,  aqueducts, 
and  similar  water  exchange  facilities. 
They  believed  that  if  these  lands  were 
designated  as  critical  habitat,  the 
maintenance  of  these  facilities  would  be 
negatively  affected.  Therefore,  they 
requested  that  these  lands  be  excluded 
from  critical  habitat. 

Our  Response:  Existing  pipelines  and 
aqueducts  generally  lack  the  primary 
constituent  elements  for  the  Quino 
checkerspot  butterfly.  Facilities  that 
remain  within  the  boimdaries  of  this 
final  determination  are  considered  to  be 
critical  habitat.  Periodic  maintenance  of 
existing  pipelines,  roads,  or  aqueducts 
would  not  constitute  an  adverse  effect  to 
critical  habitat  when  primary 
constituent  elements  are  not  affected.  If 
maintenance  activities  would  adversely 
affect  primary  constituent  elements,  and 
a  Federal  nexus  existed,  then  a 


consultation  pursuant  to  section  7  may 
be  required. 

18.  Comment:  One  commenter 
expressed  concern  over  the  use  of 
Service  files,  in  particular  those  of  the 
Carlsbad  Fish  and  Wildlife  Office 
(CFWO),  to  extrapolate  future 
consultations,  project  modifications, 
and  re-initiate  consultations  based  on 
consultation  histories  for  the  purpose  of 
evaluating  the  potential  economic 
effects  of  the  designation.  The 
conunenter  cited  the  findings  of  a  recent 
Government  Accounting  Office  report 
that  indicated  that  files  at  the  CFWO 
were  unorganized,  incomplete,  and 
poorly  managed. 

Our  Response:  As  a  result  of  the 
Government  Accoimting  Office's  review 
of  the  CFWO's  files  and  the  subsequent 
report  indicating  some  weaknesses  in 
file  management,  we  have  instituted  an 
electronic  file  management  system  that 
has  corrected  many  of  the  apparent 
weaknesses.  Because  the  Quino 
checkerspot  butterfly  has  only  been 
listed  since  1997  and  has  been  a  highly 
scrutinized  listed  species,  files  and 
information  relevant  to  the  butterfly 
have  been,  and  are,  well  organized, 
complete,  and  properly  ntanaged. 
Therefore,  we,  the  Division  of 
Economics,  and  Industrial  Economics, 
Inc.  have  a  high  level  of  confidence  in 
information  extrapolated  from  those 
files.  Additionally,  as  discussed  in  the 
draft  economic  analysis,  estimates  of 
costs  attributable  to  future  consultations 
and  project  modifications  are  averaged 
from  data  collected  at  Fish  and  Wildlife 
Offices  across  the  coimtry. 

19.  Comment:  Some  landowners 
expressed  concern  that  because  their 
property  was  located  within  critical 
habitat  for  the  Quino  checkerspot 
butterfly  they  would  be  subject  to 
additional  constraints  under  the 
California  Enviromnental  Quality  Act 
(CEQA). 

Our  Response:  According  to  15065     ' 
(California  Code  of  Regulations  Title  14, 
Chapter  3)  of  CEQA  guidelines, 
environmental  impact  reports  are 
required  by  local  lead  agencies  when, 
among  other  things,  a  project  has  the 
potential  to  "reduce  the  number  or 
restrict  the  range  of  an  endangered,  rare 
or  threatened  species."  Though 
federally  listed  species  are  presumed  to 
meet  the  CEQA  definition  of 
"endangered,  rare  or  threatened 
species"  imder  15380  (California  Code 
of  Regulations  Title  14.  Chapter  3).  no 
additional  constraints  should  result 
from  the  designation  of  critical  habitat 
beyond  that  now  in  place  for  all 
federally  listed  species,  including  the 
Quino  checkerspot  butterfly. 
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20.  Comment:  Several  commenters 
asserted  that  because  more  than  89 
percent  of  Quino  checkerspot  butterfly 
sightings  through  the  2000  adult  flight 
season  occurred  within  the  preserve 
areas  (MHPA)  for  the  San  Diego  MSCP, 
critical  habitat  should  be  limited  to  the 
preserve  areas.  They  hirther  contended 
that  lands  outside  of  the  MHPA  are  not 
necessary,  nor  essential,  and  therefore, 
should  not  be  designated  as  critical 
habitat  for  the  butterfly  in  the  region. 

Our  Response:  While  there  may  be 
considerable  overlap  between  those 
areas  we  have  designated  as  critical 
habitat  and  the  boundaries  of  the  MHPA 
and  pre-approved  mitigation  areas,  the 
MHPA  and  pre-approved  mitigation 
areas  were  not  originally  drawn  to  take 
into  consideration  the  conservation 
needs  of  the  Quino  checkerspot 
butterfly.  We  are  now  in  the  process  of 
re-assessing  the  boundaries  of  the 
MHPA  relative  to  the  Quino  checkerspot 
butterfly  through  the  amendments  to  the 
MSCP  for  coverage  of  the  butterfly  to 
ensure  that  lands  essential  to  the 
conservation  of  the  butterfly  are 
captured  within  the  MHPA. 

Issue  3:  Economic  Issues 

21.  Comment:  Several  commenters 
expressed  concern  that  the  proposed 
rule  was  not  accompanied  by  an 
economic  analysis  as  required  by  law. 

Our  Response:  Pursuant  to  section 
4(b)(2)  of  the  Act,  we  are  to  evaluate, 
among  other  relevant  factors,  the 
potential  economic  effects  of  the 
designation  of  critical  habitat  for  the 
Quino  checkerspot  butterfly.  We 
published  our  proposed  designation  in 
the  Federal  Register  on  February  7, 
2001  (66  FR  9476).  At  that  time,  our 
Division  of  Economics  and  their 
consultants.  Industrial  Economics,  Inc., 
initiated  the  draft  economic  analysis. 
The  draft  economic  analysis  was  made 
available  for  public  comment  and 
review  beginning  on  June  30,  2001  (66 
FR  33046).  Following  a  30-day  public 
conunent  period  on  the  proposal  and 
draft  economic  analysis,  a  final 
addendum  to  the  economic  analysis  was 
proposed.  Both  the  draft  economic 
analysis  and  final  addendiun  were  used 
in  the  development  of  this  final 
designation  of  critical  habitat  for  the 
Quino  checkerspot  butterfly.  Please 
refer  to  the  Economic  Analysis  section 
of  this  final  rule  for  a  more  detailed 
discussion  of  these  documents. 

22.  Comment:  Several  commenters 
were  concerned  that  our  economic 
analysis  was  incorrect  to  assume  that  a 
Regiilatory  Flexibility  Analysis  was  not 
required  or  that  we  did  not 
appropriately  address  potential 
economic  effects  of  the  designation. 


Our  Response:  The  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act,  generally  requires  an 
agency  to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure 
Act,  or  any  other  statute,  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
We  are  certifying  that  this  rule  will,  in 
fact,  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and,  as  a  result,  we  do  not  need 
to  prepare  either  an  initial  or  final 
regulatory  flexibility  analysis.  Please 
refer  to  the  Economic  Analysis  and 
Regulatory  Flexibility  Act  sections  of 
this  rule  for  further  discussions 
concerning  the  potential  economic 
effects  of  Ais  designation. 

23.  Comment:  Several  commenters 
stated  that  we  should  have  analyzed  the 
cumulative  effect  of  the  critical  habitat 
designation  for  the  Quino  checkerspot 
butterfly  along  with  the  effect  of  existing 
and  proposed  critical  habitat  for  other 
species  in  the  area. 

Our  Response:  The  commenters 
appear  to  be  using  the  term  "cumulative 
impacts"  in  the  context  of  the  National 
Environmental  Policy  Act.  This  is  not 
appropriate  in  analyzing  the  effects  of  a 
regulation  designating  critical  habitat 
for  a  listed  species.  We  are  required  to 
consider  only  the  effect  of  the  proposed 
government  action,  which  in  this  case  is 
the  designation  of  critical  habitat  for  the 
Quino  checkerspot  butterfly.  The 
appropriate  baseline  for  use  in  this 
analysis  is  the  regulatory  environment 
without  this  regulation.  Against  this 
baseline,  we  attempt  to  identify  and 
measure  the  incremental  costs  and 
benefits  associated  with  this  designation 
of  critical  habitat.  When  critical  habitat 
for  other  species  has  already  been 
designated,  it  is  properly  considered 
part  of  the  baseline  for  this  analysis. 
Proposed  and  future  critical  habitat 
designations  for  other  species  in  the 
area  will  be  part  of  separate 
rulemakings,  and  consequently,  their 
economic  effects  will  be  considered 
separately. 

24.  Comment:  Several  commenters 
expressed  concern  that  the  draft 
economic  analysis  failed  to  consider  the 
effect  the  critical  habitat  designation  for 
the  Quino  checkerspot  butterfly  would 
have  on  the  demand  for  new  housing 
and  land  values,  and  that  the  economic 
analysis  ignores  the  impact  of  the 
designation  on  California's  critical 
housing  shortage. 

Our  Response:  We  are  aware  that 
some  of  the  land  that  we  are  designating 


as  critical  habitat  for  the  Quino 
checkerspot  butterfly  faces  significant 
development  pressiue.  Development 
activities  can  have  a  significant  effect  on 
the  land  and  the  species  dependent  on 
the  habitat  being  developed.  We  also 
recognize  that  many  large-scale 
development  projects  are  subject  to 
some  type  of  Federal  nexus  before  work 
actually  begins.  As  a  result,  we  expect 
that  future  consultations  will,  in  part, 
include  planned  and  future  real  estate 
development. 

We  included  additional  analysis  of 
these  impacts  in  the  addendum  to  the 
economic  analysis.  Estimates  of  acres 
likely  to  become  urbanized  over  ten 
years  were  derived  from  California 
Urban  and  Biodiversity  Analysis 
(CURBA)  model  estimates.  A  sensitivity 
analysis  of  these  figures  found  that 
changing  the  model  results  by  25 
percent  or  less  resulted  in  a  very  small 
change  in  the  number  of  estimated 
consultations  due  to  the  designation. 
Planners  at  the  San  Diego  Planning  and 
Land  Use  Department,  Land  Use  and 
Environment  Group  (LUEG)  state  that, 
in  these  areas,  development  pressure  is 
primarily  from  large  landowners 
requesting  permits  for  residential 
developments  (Planner,  San  Diego 
Department  of  Planning  and  Land  Use, 
pers.  comm.,  March  22,  2001).  Thus,  as 
a  conservative  estimate,  this  analysis 
assumes  that  all  inbanized  acres  will  be 
developed  as  residential  housing 
projects.  The  low  consultation  estimate 
assumes  that  proposed  projects  will 
average  100  acres  in  size,  and  that  20 
percent  of  proposed  projects  will  have 
a  Federal  nexus  and  primary  constituent 
elements  (PCEs).  These  figures  are  based 
on  historical  evidence  from  Quino 
checkerspot  surveys  and  estimates  of 
typical  project  size  by  the  Service  and 
others.  The  high  estimate  assumes  that 
proposed  projects  will  average  75  acres 
in  size,  and  that  80  percent  of  these 
projects  will  have  a  Federal  nexus  and 
PCEs.  Thus,  the  high  estimate  is  likely 
to  represent  an  upper  bound  estimate  of 
the  number.of  likely  future 
consultations.  This  calculation  results 
in  an  estimate  of  approximately  19  to  98 
consultations  on  the  Quino  checkerspot 
over  the  next  ten  years  regarding 
residential  or  light  commercial 
development  projects.  Total  costs  for 
such  consultations  are  estimated  to  be 
approximately  $190,000  to  $1,587,000. 
As  noted  in  the  draft  economic  analysis, 
project  modifications  are  assumed  to 
include  the  following  project 
modifications:  Habitat  mitigation, 
captive  breeding  programs  (0  to  50 
percent  of  consultations),  biological 
monitor  present,  pre-construction 
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surveys,  signage,  no  night  lighting,  and 
construction  season  limits.  Total  costs 
of  project  modifications  are  estimated  at 
$3.9  to  $38.1  million. 

However,  we  believe  that  these 
resulting  consultations  will  not  take 
place  solely  with  respect  to  critical 
habitat  issues.  While  it  is  true  that 
development  activities  can  adversely 
affect  designated  critical  habitat,  we 
believe  that  our  future  consultations 
regarding  new  housing  development 
will  take  place  because  such  actions 
have  the  potential  to  adversely  affect  a 
federally  listed  species.  We  believe  that 
such  planned  projects  would  require  a 
section  7  consultation  or  a  section  10 
permit  regardless  of  the  critical  habitat 
designation  because  areas  other  than 
those  covered  by  the  reserve  are 
occupied  by  the  butterfly  or  other 
federally  listed  species,  including  the 
coastal  California  gnatcatcher  [Polioptila 
calif omica  calif omica),  Stephens' 
kangaroo  rat  (Dipodomys  stephensi), 
Munz'  onion  (Allium  munzii),  least 
Bell's  vireo  (Vireo  bellii  pusillus), 
southwestern  willow  flycatcher 
[Empidonax  traillii  extimus),  and  arroyo 
toad  (Bufo  calif ornicus).  As  we  have 
previously  mentioned,  section  7  of  the 
Act  requires  Federal  agencies  to  consult 
with  us  whenever  actions  they  fund, 
authorize,  or  carry  out  may  affect  a 
listed  species  or  adversely  modify  its 
critical  habitat. 

25.  Comment:  Some  commenters  felt 
that  the  economic  analysis  is  flawed 
because  it  is  based  on  the  premise  that 
we  have  proposed  designating  only 
occupied  habitat  as  critical  habitat. 

Our  Response:  The  determination  of 
whether  or  not  proposed  critical  habitat 
is  within  the  geographic  range  occupied 
by  the  Quino  checkerspot  butterfly  is 
part  of  the  biological  decision-making 
process  and  lies  beyond  the  scope  of  an 
economic  analysis.  Please  refer  to  the 
Methods  and  Criteria  Used  To  Define 
Critical  Habitat  Units  sections  of  this 
rulemaking  for  a  discussion  of  the 
decision-making  process . 

26.  Comment:  The  assumption  that 
future  section  7  consultations  would  not 
be  subject  to  regulatory  uncertainty  and 
legal  challenge,  and  that  the  designation 
of  critical  habitat  will  cause  no  impacts 
above  and  beyond  those  caused  by 
listing  the  species  is  faulty,  legally 
indefensible,  and  contrary  to  the  Act. 
"Adverse  modification"  and  "jeopardy" 
are  different,  will  result  in  different 
impacts,  and  should  be  analyzed  as 
such  in  the  economic  analysis. 

Oui:,Response:  We  agree  with  the 
commenter's  assertion  that  "jeopardy" 
and  "adverse  modification"  represent 
different  standards.  However,  the 
outcome  of  a  consultation  using  one 


standard  may  be  very  similar  to  that  of 
a  consultation  under  the  other.  Section 
7  prohibits  actions  funded,  authorized, 
or  carried  out  by  Federal  agencies  from 
jeopardizing  the  continued  existence  of 
a  listed  species  or  destroying  or 
adversely  modifying  the  listed  species' 
critical  habitat.  Actions  likely  to 
"jeopardize  the  continued  existence"  of 
a  species  are  those  that  would 
Appreciably  reduce  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species.  Actions  likely  to  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat  are  those  that  would 
appreciably  reduce  the  value  of  critical 
habitat  for  the  recovery  of  the  listed 
species.  Common  to  both  definitions  is 
an  appreciable  detrimental  effect  on 
recovery  of  a  listed  species.  Given  the 
similwity  of  these  definitions,  actions 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
would  almost  always  result  in  jeopardy 
to  the  species  concerned,  particularly 
where,  as  here,  designation  of  critical 
habitat  is  primarily  limited  to  habitat 
within  the  geographic  range  occupied 
by  the  Quino  checkerspot  butterfly. 

27.  Comment:  Several  commenters 
stated  that  the  assiunptions  in  the  draft 
economic  analysis  suggesting  that  the 
designation  of  critical  habitat  for  the 
Quino  checkerspot  butterfly  is  not 
expected  to  result  in  significant 
restrictions  in  addition  to  those 
currently  in  place  due  to  the  butterfly 
being  federally  listed  are  flawed. 

Our  Response:  In  the  proposed  rule 
and  draft  economic  analysis,  we 
indicated  that  we  do  not  expect  that  the 
designation  of  critical  habitat  would 
provide  significant  additional  regulatory 
or  economic  burdens  or  restrictions 
incremental  to  those  afforded  the 
species  pursuant  to  the  Act.  This 
assertion  is  based  on  the  regulatory 
protections  afforded  the  butterfly  and 
the  fact  that  most  of  the  lands  (96.5 
percent)  designated  as  critical  habitat 
are  considered  occupied  by  the  species. 
Additionally,  the  lands  which  are  not 
ciurently  known  to  be  occupied  that  are 
included  in  the  designation  because  of 
future  re-establishment  efforts  are 
within  the  Lake  Mathews/Estelle 
Moimtain  Reserve  in  Unit  1.  For 
additional  information  please  refer  to 
our  draft  economic  analysis  and  final 
addendiun  to  the  economic  analysis  and 
the  Regulatory  Flexibility  section  of  this 
final  rule. 

28.  Comment:  Several  commenters 
stated  that  the  draft  economic  analysis 
only  looked  at  "current  and  planned" 
land  uses  and  ignored  the  designation's 
impact  on  futiu-e,  not  yet  planned  uses. 

Our  Response:  In  our  economic 
analysis,  we  attempted  to  estimate 


economic  impacts  that  are  reasonably 
certain  to  result  from  designation  of 
critical  habitat  for  the  Quino 
checkerspot  butterfly  over  a  ten-year 
period.  Consideration  of  unplanned  and 
imforeseeable  future  costs  and  benefits 
would  be  piu'ely  speculative  and  would 
not  add  anything  of  appreciable  value  to 
the  economic  analysis  of  this 
rulemaking.  For  ftither  information 
concerning  our  economic  analysis  and 
potential  economic  impacts  resulting 
fi-om  the  designation  discussed  therein, 
please  refer  to  the  Economic  Analysis 
and  Required  Determinations  sections  of 
this  final  rule.  Additional  copies  of  the 
draft  economic  analysis  and  final 
addendum  to  the  draft  economic 
analysis  are  available  from  the  Carlsbad 
Fish  and  Wildlife  Office  (refer  to 
ADDRESSES  section). 

29.  Comment:  Several  conunenters 
expressed  concern  over  the  fact  that 
they  did  not  believe  that  our  draft 
economic  analysis  evaluated  the 
potential  economic  effects  of  the 
designation  consistently  with  the  recent 
10th  Circuit  Coiut  ruling  on  t|ie 
southwestern  willow  flycatcher  critical 
habitat. 

Our  Response:  On  May  11,  2001,  the 
U.S.  Court  of  Appeals  in  the  Tenth 
Circuit  issued  a  ruling  that  addressed 
the  analytical  approach  used  by  the 
Service  to  estimate  the  economic 
impacts  associated  with  the  critical 
habitat  designation  for  the  southwestern 
willow  flycatcher.  Specifically,  the 
court  rejected  the  approach  used  by  the 
Service  to  define  and  characterize 
baseline  conditions.  Defining  the 
baseline  is  a  critical  step  within  an 
economic  analysis,  a$  the  baseline  in 
turn  identifies  the  type  and  magnitude 
of  incremental  impacts  that  are 
attributed  to  the  policy  or  change  under 
scrutiny.  In  the  flycatcher  analysis,  the 
Service  defined  baseline  conditions  to 
include  the  effects  associated  with  the 
listing  of  the  flycatcher  and,  as  is  typical 
of  many  regulatory  analyses,  proceeded 
to  present  only  the  incremental  effects 
of  the  rule. 

The  court's  decision,  in  part,  reflects 
the  uniqueness  of  many  of  the  more 
recent  critical  habitat  rulemakings.  The 
flycatcher  was  initially  listed  by  the 
Service  as  an  endangered  species  in 
1995.  several  years  prior  to  designating 
critical  habitat.  Once  a  species  has  been 
officially  listed  as  endangered  under  the 
Act,  it  is  afforded  special  protection 
imder  Federal  law.  In  particular,  it  is 
illegal  for  any  one  to  "take"  a  protected 
species  once  it  is  listed.  "Take"  is 
defined  to  mean  harass,  harm  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
collect,  or  to  attempt  to  engage  in  any 
such  conduct.  Implementing  regulations 
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promulgated  by  the  Service  further 
define  "hann"  to  mean  "*  *  'an  act 
which  actually  kills  or  injures  wildlife. 
Such  an  act  may  include  significant 
habitat  modification  or  degradation 
where  it  actually  kills  or  injiues  wildlife 
by  significantly  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding,  or  sheltering." 

Because  the  southwestern  willow 
flycatcher  was  initially  listed  as 
endangered  by  the  Service  in  1995, 
several  years  before  the  designation  of 
critical  habitat,  the  flycatcher,  along 
with  its  habitat,  already  received 
considerable  protection  before  the 
designation  of  critical  habitat  in  1997. 
As  a  result,  the  economic  analysis 
concluded  that  the  resulting  impacts  of 
the  designation  would  be  insignificant. 
This  conclusion  was  based  on  the  facts 
that:  (1)  The  designation  of  critical 
habitat  only  requires  the  Federal 
government  to  consider  whether  their 
actions  could  adversely  modify  critical 
habitat;  and  (2)  the  Federal  government 
already  was  required  to  consult  on 
actions  that  may  adversely  affect  the 
flycatcher  and  to  ensure  that  its  actions 
did  not  jeopardize  the  flycatcher. 

For  a  Federal  action  to  adversely 
modify  critical  habitat  the  action  would 
have  to  adversely  affect  the  critical 
habitat's  constituent  elements  or  their 
management  in  a  manner  likely  to 
appreciably  diminish  or  preclude  the 
role  of  that  habitat  in  both  the  survival 
and  recovery  of  the  species.  However, 
the  Service  defines  jeopardy,  which  was 
a  pre-existing  condition  prior  to  the 
designation  of  critical  habitat,  as  to 
"engage  in  an  action  that  reasonably 
would  be  expected,  directly  or 
indirectly,  to  reduce  appreciably  the 
likelihood  of  both  the  survival  and 
recovery  of  a  listed  species  in  the  wild 
by  reducing  the  reproduction,  numbers, 
or  distribution  of  that  species."  The 
"survival  and  recovery"  standard  is 
used  in  the  definition  of  both  terms  and 
as  a  result,  the  additional  protection 
afforded  the  flycatcher  due  to  the 
designation  of  critical  habitat  was 
determined  to  be  negligible. 

The  court,  however,  considered  why 
Congress  would  want  an  economic 
analysis  performed  by  the  Service  when 
making  a  decision  about  designating 
critical  habitat  if,  in  fact,  the  designation 
of  critical  habitat  adds  no  significant 
additional  protection  to  a  listed  species. 
In  the  court's  mind,  "{b)ecause  (the) 
economic  analysis  done  using  the 
Service's  baseline  model  is  rendered 
essentially  without  meaning  by  50  CFR 
402.02,  we  conclude  Congress  intended 
that  the  Service  conduct  a  full  analysis 
of  all  of  the  economic  impacts  of  a 
critical  habitat  designation,  regardless  of 


whether  those  impacts  are  attributable 
co-extensively  to  other  causes." 

Even  thougn  the  court's  ruling  applies 
only  to  the  designation  of  critical  habitat 
for  the  southwestern  willow  flycatcher, 
this  analysis  attempts  to  comply  with 
the  court's  instructions  by  revising  the 
approach  to  defining  baseline 
conditions  within  the  areas  of  proposed 
critical  habitat.  This  approach  to 
baseline  definition  employed  in  the 
analysis  of  the  designation  of  critical 
habitat  for  the  Quino  checkerspot 
butterfly  is  similar  to  that  employed  in 
previous  approaches  in  that  the  goal  is 
to  understand  the  incremental  effects  of 
a  designation.  However,  it  does  provide 
more  extensive  discussion  of  pre- 
existing baseline  conditions  than 
previous  critical  habitat  economic 
analyses.  Typical  economic  analyses 
concentrate  mostly  on  identifying  and 
measuring,  to  the  extent  feasible, 
economic  effects  most  likely  to  occur 
because  of  the  action  being  considered. 
Baseline  conditions,  while  identified 
and  discussed,  are  rarely  characterized 
or  measured  in  any  detailed  manner 
because,  by  definition,  these  conditions 
remain  xmaffected  by  the  outcome  of  the 
decision  being  contemplated.  While  the 
goal  of  this  analysis  remains  the  same  as 
previous  critical  habitat  economic 
analyses,  that  is  to  identify  and  measure 
the  estimated  incremental  effects  of  the 
proposed  rulemaking,  the  information 
provided  in  this  analysis  concerning 
baseline  conditions  is  more  detailed 
than  that  presented  in  previous  studies. 
The  final  addendum  to  this  analysis 
provided  further  information 
concerning  the  baseline  and  potential 
incremental  effects  of  the  designation  of 
critical  habitat  for  the  Quino 
checkerspot  butterfly. 

Summary  of  Changes  From  the 
Proposed  Rule 

Based  on  a  review  of  public 
conunents  received  on  the  proposed 
determination  of  critical  habitat  and 
economic  analysis  for  the  Quino 
checkerspot  butterfly,  we  reevaluated 
our  proposed  designation  of  critical 
habitat  for  this  species.  The  primary 
changes  include  the  following:  (1) 
Revising  the  mapping  using  the 
distribution  of  occiuxence  complexes 
(based  on  1  km  (0.6  mi)  radii  of  recent 
observations)  known  to  be  essential  for 
viable  Quino  checkerspot  butterfly 
populations  in  this  final  rule  (except  for 
the  isolated  populations  at  Jacumba, 
Brown  Canyon,  and  Lake  Mathews), 
instead  of  the  4.8  km  (3  mi)  dispersal 
distance  used  in  the  proposal  to  define 
lands  essential  to  the  conservation  of 
the  butterfly  (refer  to  the  Criteria  Used 
To  Identify  Critical  Habitat  section  of 


this  rule  for  a  more  detailed  discussion 
of  this  revised  methodology);  (2)  the 
removal  of  the  Lake  Mathews  MSHCP  in 
Riverside  County  that  provides  coverage 
and  incidental  take  authorization  for  the 
Quino  checkerspot  butterfly;  (3)  the 
inclusion  of  occiuxence  data  collected 
during  the  2001  adult  butterfly  flight 
season;  (4)  removal  of  areas  not  known 
to  be  essential;  and  5)  refinements  to 
provide  consistency  with  the  final 
recovery  plan  for  the  Quino  checkerspot 
butterfly. 

The  Lake  Mathews  MSHCP  in 
Riverside  County  was  included  in 
proposed  critical  habitat  for  the  Quino 
checkerspot  butterfly  because  we 
believe  the  habitat  is  essential  to  the 
conservation  of  the  butterfly.  Dxuing  the 
public  comment  period  we  received 
comments  from  the  Metropolitan  Water 
District  of  Southern  California  (MWD) 
concerning  the  inclusion  of  the  Lake 
Mathews  MSHCP  in  proposed  critical 
habitat  for  the  Quino  checkerspot 
butterfly.  They  indicated  that  the 
butterfly  was  a  covered  species  under 
the  Lake  Mathews  MSHCP.  and  that  it 
provided  sufficient  special  management 
for  the  butterfly.  Additionally,  they 
indicated  that  there  was  conditional 
take  authorization  for  Quino 
checkerspot  butterflies.  We 
subsequently  reviewed  the  Lake 
Mathews  MSHCP  and  its 
Implementation  Agreement  to 
determine  whether  the  management 
afforded  the  butterfly  through  its 
provisions  would  be  sufficient  for 
consideration  to  be  excluded  from  final 
critical  habitat  tmder  section  4(b)(2)  of 
the  Act.  We  foimd  that  the  Lake 
Mathews  MSHCP:  (1)  Is  an  approved 
and  legally  operative  HCP  in  which  the 
Quino  checkerspot  butterfly  is  a  covered 
species.  (2)  provides  take  authorization 
for  the  Quino  checkerspot  butterfly,  and 
(3)  provides  special  management 
considerations  for.  and  protections  of. 
Quino  checkerspot  butterfly  habitat. 
Consequently,  we  believe  that  the  Lake 
Mathews  MSHCP  meets  the  criteria  for 
exclusion  under  section  4(b)(2)  of  the 
Act.  It  has.  therefore,  been  excluded 
from  the  final  designation  of  critical 
habitat  for  the  Quino  checkerspot 
butterfly. 

The  proposed  critical  habitat  was 
published  in  February  of  2001,  prior  to 
the  start  of  the  2001  adult  butterfly 
flight  season.  It  was  oiu  intent  to  use  the 
data  collected  diuing  the  2001  flight 
season  to  develop  the  final  critical 
habitat  rule,  so  that  the  final  designation 
was  based  on  the  best  available 
scientific  and  commercial  data.  In  fact, 
many  of  the  conunents  we  received  from 
the  public  suggested  that  we  take  into 
consideration  the  2001  data  prior  to 
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finalizing  the  rule.  Therefore,  we  used 
the  data  from  the  2001  flight  season  in 
developing  our  final  designation  of 
critical  habitat  for  the  Quino 
checkerspot  butterfly. 

The  data  from  the  2001  flight  season, 
for  the  most  part,  corroborated  decisions 
made  during  the  development  of  the 
proposed  critical  habitat  and  provided 
additional  information  concerning  the 
known  occupancy  of  areas  we  believed 
to  be  essential  to  the  conservation  of  the 
butterfly.  Four  new  occurrence 
complexes  were  documented  in 
Riverside  County  and  seven  in  San 
Diego  County.  These  new  complexes 
occur  primarily  within  the  boundaries 
of  areas  we  proposed  as  critical  habitat. 
The  locations  of  three  new  occurrence 
complexes  are  completely  outside  of  our 
proposed  critical  habitat  boundaries.  We 
do  not  currently  have  sufficient 
information  to  determine  if  two  of  these 
complexes  are  essential  to  the 
conservation  of  the  Quino  checkerspot 
butterfly.  However,  one  of  the  new 
occurrence  complexes  is  believed  to  be 
essential  to  the  conservation  of  the 
Quino  checkerspot  butterfly.  This 
complex  (the  Dulzura  Occurrence 
Complex)  is  located  adjacent  to  the  Otay 
Mesa  Unit  in  a  BLM  designated 
wilderness  area  (please  refer  to  the  unit 
descriptions  in  the  Critical  Habitat 
section  of  this  rule  for  a  discussion  of 
why  this  complex  was  not  designated  as 
critical  habitat).  As  a  result  of  the 
information  pertaining  to  the  new 
occurrence  complexes,  portions  of  Units 
2  and  3,  which  were  not  previously 
known  to  be  occupied  by  the  Quino 
checkerspot  butterfly,  are  now 
considered  to  be  occupied. 

Additionally,  based  on  the  2001  adult 
flight  season  data,  public  comments, 
and  updated  aerial  photography,  we 
reassessed  the  lands  that  we  determined 
to  be  essential  to  the  conservation  of  the 
butterfly  during  the  development  of  the 
final  designation.  Based  on  this 
reevaluation,  we  made  some  significant 
changes  to  Units  1.2.  and  4  which 
resulted  in  a  reduction  of  52.374  ha 
(129.405  ac)  of  land  being  designated  as 
critical  habitat  for  the  Quino 
checkerspot. 

The  primary  changes  to  Unit  1 
consisted  of  removing  the  Lake 
Mathews  MSHCP  (discussed  above), 
reducing  the  habitat  not  known  to  be 
occupied  to  within  the  boundaries  of 
the  Estelle  Mountain  Reserve,  and 
refining  the  Harford  Springs  subunit  to 
exclude  areas  not  known  to  be  essential 
to  the  conservation  of  the  butterfly.  This 
resulted  in  a  reduction  of  approximately 
7.212  ha  (17.830  ac)  from  Unit  1. 

The  primary  changes  to  Unit  2 
consisted  of:  (1)  Removing  additional 


lands  not  known  to  be  essential  {e.g., 
urban  and  agricultiual  lands);  (2) 
removing  portions  of  the  Assessment 
District  161  HCP,  that  were  mistakenly 
included  in  the  proposed  designation; 
and  (3)  implementing  the  revised 
methodology  based  on  the  1  km  (0.6  mi) 
dispersal  distance.  This  resulted  in  a 
reduction  of  critical  habitat  in  the 
following  areas:  (1)  West  of  Oak 
Mountain  and  Vail  Lake,  in  the  vicinity 
of  Pauba  Valley;  (2)  on  the  Cahuilla 
Indian  Reservation;  (3)  northeast  and 
southeast  of  the  town  of  Oak  Grove  in 
San  Diego  County;  and  (4)  south  of  the 
town  of  Hemet,  southwest  of  Diamond 
Valley  Reservoir,  and  northwest  of  the 
town  of  Anza  (i.e.,  roughly  between  the 
towns  of  Sage  and  Hemet  in  Riverside 
County).  These  changes  resulted  in  a 
reduction  of  approximately  35,457  ha 
(87,610  ac)  lands  being  designated  as 
critical  habitat  in  Unit  2  from  those  that 
were  proposed. 

The  primary  changes  that  occurred  to 
Unit  3  were:  (1)  Removing  Otay  Lake, 
which  was  mistakenly  included  in  the 
proposed  designation;  (2)  removing 
nonessential  lands  on  Otay  Moimtain, 
primarily  Tecate  cypress  woodland;  (3) 
removing  lands  not  known  to  be 
essential  northwest  of  the  town  of 
Tecate;  and  (4)  implementing  the 
revised  methodology  based  on  the  1  km 
(0.6  mi)  dispersal  distance.  This 
resulted  in  a  reduction  approximately 
3.253  ha  (8,040  ac). 

The  primary  change  to  Unit  4  consists 
of  removing  lands  not  known  to  be 
essential  north  of  Interstate  8  and  east 
of  the  town  of  Jacumba,  including 
associated  active  agricultural  fields. 
This  resulted  in  a  reduction  of  6,447  h? 
(15,930  ac)  from  this  imit. 

Further,  because  the  final  recovery 
plan  for  the  Quino  checkerspot  butterfly 
was  drafted  concurrently  with  the  final 
designation  of  critical  habitat,  we 
wanted  to  ensiue  recommendations  for 
the  conservation  of  the  Quino 
checkerspot  butterfly  were  consistent. 
Based  on  the  2001  data,  the  habitat 
complexes  were  redefined  and  renamed 
occiurence  complexes,  and  new 
biological  information  was  acquired 
about  host  and  nectar  plants.  We 
believed  that  it  was  important  to  capture 
this  new  information  consistently  in    . 
both  documents.  Therefore,  the 
background  section  and  unit 
descriptions  in  this  rule  have  been 
updated  to  reflect  the  new  information 
and  are  now  consistent  with  the  final 
recovery  plan  being  developed. 

Additionally,  based  on  the 
refinements  to  designated  critical 
habitat  discussed  above,  the  amoimt  of 
land  in  the  designation  that  is  currently 
not  known  to  be  occupied  has  been 


reduced  from  approximately  18,416  ha 
(45,510  ac)  to  an  estimated  2.450  ha 
(6,050  ac).  As  a  result,  96.5  percent  of 
the  designation  is  currently  known  to  be 
occupied  by  the  Quino  checkerspot 
butterfly.  The  approximately  3.5  percent 
of  the  designation  that  is  not  currently 
known  to  be  occupied  is  located  with 
the  Lake  Mathews/Estelle  Mountain 
Reserve  in  the  Lake  Mathews/Estelle 
Mountain  Reserve  subiuiit  of  Unit  1  in 
western  Riverside  County. 

Econoniic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available,  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species. 

Following  the  publication  of  the 
proposed  critical  habitat  designation,  a 
draft  economic  analysis  was  conducted 
to  estimate  the  potential  economic  effect 
of  the  designation.  The  draft  analysis 
was  made  publicly  available  for  review' 
on  June  20,  2001  (66  FR  33046).  We 
accepted  comments  on  the  draft  analysis 
imtil  July  30,  2001.  Additionally,  we 
held  two  public  hearings  on  the 
proposed  designation  and  the  draft 
economic  analysis  on  July  17,  2001,'in 
Escondido,  California. 

Oiu  draft  economic  analysis  evaluated 
the  potential  future  effects  associated 
with  the  listing  of  the  Quino 
checkerspot  butterfly  as  an  endangered 
species  under  the  Act,  as  well  as  any 
potential  effect  of  the  critical  habitat 
designation  above  and  beyond  those 
regulatory  and  economic  impacts 
associated  with  listing.  To  quantify  the 
proportion  of  total  potential  economic 
impacts  attributable  to  the  critical 
habitat  designation,  the  analysis 
evaluated  a  "without  critical  habitat" 
baseline  and  compared  it  to  a  "with 
critical  habitat"  scenario.  The  "without 
critical  habitat"  baseline  represented  the 
current  and  expected  economic  activity 
under  all  modifications  prior  to  the 
critical  habitat  designation,  including 
protections  afforded  the  species  under' 
Federal  and  State  laws.  The  difference 
between  the  two  scenarios  measured  the 
net  change  in  economic  activity 
attributable  to  the  designation  of  critical 
habitat.  The  categories  of  potential  costs 
considered  in  the  analysis  included  the 
costs  associated  with:  (1)  Conducting 
section  7  consultations  associated  with 
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the  listing  or  with  the  critical  habitat, 
including  incremental  consultations  and 
technical  assistance;  (2)  modifications  to 
projects,  activities,  or  land  uses 
resulting  from  the  section  7 
consultations;  (3)  uncertainty  and 
public  perceptions  resulting  from  the 
designation  of  critical  habitat;  and  (4) 
potential  offsetting  beneficial  costs 
associated  with  critical  habitat, 
including  educational  benefits. 
The  majority  of  consultations 
resxdting  from  the  critical  habitat 
designation  for  the  Quino  checkerspot 
butterfly  are  likely  to  address  land 
development,  road  construction,  or  road 
expansion  activities.  The  draft  analysis 
estimated  that  over  a  10-year  period,  the 
critical  habitat  designation  would  resuh 
in  approximately  10  additional 
biological  surveys,  21  to  40  additional 
formal  consultations,  and  3  re- 
initiations  of  consultations  that  were 
previously  initiated  due  to  the  presence 
of  the  butterfly.  In  addition,  it  was 
estimated  that  we  would  provide 
technical  assistance  for  180  inquiries 
regarding  uncertainty  about  the 
presence  or  extent  of  critical  habitat. 
Furthermore,  many  consultations  would 
likely  result  in  recommendations  for 
project  modifications.  Based  on  our 
draft  analysis,  we  concluded  that  the 
designation  of  critical  habitat  would  not 
result  in  a  significant  economic  impact 
and  estimated  that  the  potential 
economic  effects  over  a  10-year  period 
would  range  from  $3.5  to  $14.1  miUion. 

Following  the  close  of  the  comment 
period  on  the  draft  economic  analysis, 
a  final  addendum  was  completed  which 
incorporated  public  comments  on  the 
draft  analysis.  The  potential  economic 
effects  of  the  designation  were 
reevaluated.  Based  on  this  new  analysis, 
it  was  determined  that  there  would  be 
potential  for  additional  consultations 
and  assistance  over  and  above  the 
estimates  projected  in  the  draft  analysis. 
Subsequently,  the  addendum  concluded 
that  the  designation  may  restilt  in 
potential  economic  effects  ranging  from 
between  $5.4  and  $19.9  million  over  a 
10-year  period.  Because  these  values 
were  believed  to  be  relatively 
insignificant  over  the  projected  time 
period,  the  addendiun  concluded  that 
no  significant  economic  impacts  were 
anticipated  from  the  designation  of 
critical  habitat  for  the  Quino 
checkerspot  butterfly.  Additionally, 
these  values  may  overestimate  the 
potential  economic  effects  of  the 
designation  because  a  number  of  areas 
that  were  not  considered  to  be  occupied 
in  the  proposed  designation,  and 
therefore  the  economic  analysis,  are 
now  known  to  be  occupied  based  on 
data  from  the  2001  adidt  butterfly  flight 


season.  Fiulher,  the  final  designation 
has  been  reduced  to  encompass  69,440 
ha  (171,605  ac)  versus  the  124,814  ha 
(301,010  ac)  proposed  as  critical  habitat, 
a  difiPerence  of  approximately  52.374  ha 
(129,405  ac).  Consequently,  futuj« 
consultations  occurring  in  these  areas 
would  be  due  to  the  presence  of  the 
butterfly  and  not  be  solely  attributable 
to  the  designation  of  critical  habitat. 
A  more  detailed  discussion  of  our 
analyses  is  contained  in  the  Draft 
Economic  Analysis  of  Proposed  Critical 
Habitat  Designation  for  the  Quino 
Checkerspot  Butterfly  (June  2001)  and 
the  Addendum  to  Economic  Analysis  of 
Critical  Habitat  Designation  for  the 
Quino  Checkerspot  Butterfly  (January 
2002).  Both  documents  are  included  in 
the  supporting  documentation  for  this 
rulemaking  and  available  for  inspection 
at  the  Carlsbad  Fish  and  Wildlife  Office 
(refer  to  ADDRESSES  Section). 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  foiu-  criteria 
discussed  below. 

a.  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or  more 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  imits  of  govenunent.  The  Quino 
checkerspot  butterfly  was  listed  as  an 
endangered  species  in  1997.  In  fiscal 
years  1997  through  2001,  we  have 
conducted,  or  are  in  the  process  of 
conducting,  an  estimated  1 1  formal 
section  7  consultations  with  other 
Federal  agencies  to  ensure  that  their 
actions  will  not  jeopardize  the 
continued  existence  of  the  Quino 
checkerspot  butterfly.  We  have  also 
issued  section  10(a)(1)(B)  incidental 
take  permits  for  approximately  12 
projects  in  areas  where  the  species 
occurs,  in  which  the  project  proponents 
have  prepared  either  individual  HCPs  or 
were  signatories  to  the  AD161  HCP  in 
western  Riverside  County. 

Under  the  Act.  Federal  agencies  shall 
consult  with  the  Service  to  ensure  that 
any  action  authorized,  funded,  or 
carried  out  by  such  agency  is  not  likely 
to  jeopardize  the  continued  existence  of 
an  endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat.  The  Act 
does  not  impose  any  restrictions 
through  critical  habitat  designation  on 
non-Federal  persons  unless  they  are 
conducting  activities  funded, 
authorized,  or  permitted  by  a  Federal 
agency.  Based  upon  ovu'  experience  with 


this  species,  we  conclude  that  any 
Federal  action  that  is  likely  to  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat  would  also  be 
considered  likely  to  jeopardize  the 
continued  existence  of  this  species  in 
areas  occupied  by  the  species. 
Accordingly,  the  designation  of 
occupied  areas  as  critical  habitat  for  the 
Quino  checkerspot  butterfly  is  not 
anticipated  to  have  any  incremental 
impacts  on  actions  that  may  or  may  not 
be  conducted  by  Federal  agencies  or 
non-Federal  persons  that  receive 
Federal  authorization  or  funding  beyond 
the  effects  resulting  from  the  listing  of 
this  species.  Non-Federal  persons  that 
•do  not  have  a  Federal  involvement  in 
their  actions  are  not  restricted  by  the 
designation  of  critical  habitat  (however, 
they  continue  to  be  bound  by  the 
provisions  of  the  Act  concerning  "take" 
of  the  species).  The  designation  of  areas 
as  critical  habitat,  where  section  7 
consultations  would  not  have  occurred 
but  for  the  critical  habitat  designation, 
may  have  impacts  on  actions  that  may 
or  may  not  be  conducted  by  Federal 
agencies  or  non- Federal  persons  who 
receive  Federal  authorization  3r  funding 
that  are  not  attributable  to  th>  listing  of 
the  species.  These  impacts  w   -e 
evaluated  in  oiu  economic  aj  iysis 
(under  section  4  of  the  Art;  s  j 
Economic  Analysis  section  o  this  rule). 

b.  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above,  Federal 
agencies  are  required  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  Quino 
checkerspot  butterfly  since  its  listing 
imder  the  Act  in  1997.  In  our  econoniic 
analysis  (see  Economic  Analysis  section 
of  this  rule),  we  have  evaluated  the 
impact  of  designating  areas  where 
section  7  consultations  would  not  have 
occiured  but  for  the  critical  habitat 
designation.  The  designation  of  critical 
habitat  is  not  expected  to  impose  any 
additional  restrictions  beyond  those  that 
currently  exist  on  currently  occupied 
lands  and  will  not  create 
inconsistencies  with  other  agencies' 
actions  on  unoccupied  lands. 
Specifically,  land  management  activities 
in  areas  not  currently  known  to  be 
occupied,  such  as  the  Lake  Mathews/ 
Estelle  Mountain  Reserve  in  the  Lake 
Mathews/Estelle  Mountain  Reserve 
subunit  of  Unit  1 .  are  expected  to 
benefit  the  Quino  checkerspot  butterfly 
and  other  listed  species  in  the  long 
term;  therefore,  those  actions  should  not 
be  significantly  affected  by  this 
desimation. 

c.  This  rule  is  not  expected  to 
materially  affect'entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
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and  obligations  of  their  recipients. 
Federal  agencies  are  currently  required 
to  ensure  that  their  activities  do  not 
jeopardize  the  continued  existence  of 
the  species,  and  as  discussed  above,  we 
do  not  anticipate  that  the  adverse 
modification  analysis  (resulting  from 
critical  habitat  designation)  will  have 
any  significant  incremental  effects. 

d.  OMB  has  determined  that  this  rule 
may  raise  novel  legal  or  policy  issues. 
Therefore,  this  rule  is  significant  under 
E.O.  12866,  and,  as  a  result,  has 
undergone  OMB  review. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
etseq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  Eunended  by  the 
Small  Business  Regulatory  Enforcement 
Act  (SBREFA)  of  1996).  whenever  an 
agency  is  required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
effects  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  government  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  In  this  rule,  we  are  certifying 
that  the  critical  habitat  designation  for 
the  Quino  checkerspot  butterfly  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities.  The  following 
discussion  explains  our  rationale. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  small  governmental 
jurisdictions,  including  school  boards 
and  city  and  town  governments  that 
serve  fewer  than  50,000  residents,  as 
well  as  small  businesses.  Small 
businesses  include  manufacturing  and 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  imder 


this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general.  Uie  term  "significant  economic 
impact"  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  water  storage  and  transfer, 
etc.).  We  apply  the  "substantial 
number"  test  individually  to  each 
industry  to  determine  if  certification  is 
appropriate.  In  some  circumstances, 
especially  with  critical  habitat 
designations  of  limited  extent,  we  may 
aggregate  across  all  industries  and 
consider  whether  the  total  number  of 
small  entities  affected  is  substantial.  In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any 
Federal  involvement. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies.  Some 
kinds  of  activities  are  unlikely  to  have 
any  Federal  involvement,  and  so  will 
not  be  affected  by  critical  habitat 
designation.  In  areas  where  the  species 
may  be  present.  Federal  agencies 
already  are  required  to  consult  with  us 
under  section  7  of  the  Act  on  activities 
that  they  fund,  permit,  or  implement 
that  may  affect  the  Quino  checkerspot 
butterfly.  Federal  agencies  also  must 
consult  with  us  if  their  activities  may 
affect  critical  habitat.  Designation  of 
critical  habitat,  therefore,  could  result  in 
additional  economic  impacts  to  small 
entities  due  to  the  requirement  to 
reinitiate  consultation  for  ongoing 
Federal  activities,  or  due  to 
consultations  being  triggered  in  critical 
habitat  where  the  species  is  currenUy 
not  known  to  occur. 

Since  the  Quino  checkerspot  butterfly 
was  listed  in  January  1997.  we  have 
conducted  only  11  formal  consultations. 
The  analysis  provided  in  the  Addendum 
to  Economic  Analysis  of  Critical  Habitat 
Designation  for  the  Quino  Checkerspot 
Butterfly  (January  2002)  indicates  that 
the  potential  number  of  small  entities 
affected  is  approximately  1  percent. 
These  consultations  were  for  the 
construction  of  State  Route  125  in  San 
Diego  County  and  for  the  construction 
of  new  housing  developments  and  road 
expansions/improvements  in  Riverside 
County  (California  Department  of 
Transportation  smd  large  development 
corporations)  and  related  to  HCPs  done 
in  both  areas.  The  designation  of  critical 
habitat  for  the  Quino  checkerspot 
butterfly  may  result  in  the  reinitiation  of 


these  consultations.  However,  as  stated 
above,  these  consultations  do  not  affect 
a  substantial  number  of  small  entities. 
Furthermore,  because  the  consultations 
already  addressed  the  presence  of  the 
Quino  checkerspot  butterfly  and  the 
effects  of  the  actions  on  the  continued 
existence  of  the  species,  ( i.e.,  jeopardy), 
we  believe  that  the  designation  of 
critical  habitat  would  not  result  in 
significant  additional  regulatory  or 
economic  burdens  on  these  entities. 

In  areas  where  the  species  is  currently 
not  known  to  occur,  designation  of 
critical  habitat  could  trigger  additional  - 
review  of  federally  funded,  authorized. 
or  permitted  activities  under  section  7 
of  the  Act.  The  area  of  the  designation 
that  is  not  known  to  be  occupied  is 
located  in  Lake  Mathews/Estelle 
Mountain  Reserve  subunit  of  Unit  1. 
This  subunit  encompasses 
approximately  2,450  ha  (6,050  ac)  of 
land  and  is  located  within  the  Lake 
Mathews/Estelle  Mountain  Reserve 
established  for  the  Stephens'  kangaroo 
rat.  We  do  not  anticipate  any  federal 
actions  to  occur  on  this  reserve  at  this 
time. 

Current  activities  with  Federal 
involvement  that  may  require 
consultation  include:  Regulation  of 
activities  affecting  waters  of  the  United 
States  by  the  Corps  under  section  404  of 
the  Clean  Water  Act;  regulation  of  water 
flows,  damming,  diversion,  and 
channelization  by  any  Federal  agency; 
regulation  of  grazing,  mining,  and 
recreation  by  the  BLJVf ,  Forest  Service.    • 
or  the  Service;  road  construction, 
maintenance,  and  right  of  way 
designation;  regulation  of  agricultural 
activities;  regulation  of  airport 
improvement  activities  by  the  Federal 
Aviation  Administration;  construction 
of  roads  and  fences  along  the 
international  border  with  Mexico  and 
associated  immigration  enforcement 
activities  by  the  Immigration  and 
Naturalization  Service;  hazard 
mitigation  and  post-disaster  repairs 
funded  by  the  Federal  Emergency 
Management  Agency;  construction  of 
communication  sites  licensed  by  the 
Federal  Communications  Commission; 
and  activities  funded  by  the  U.S. 
Environmental  Protection  Agency. 
Department  of  Energy,  or  Jiny  other 
Federal  agency.  Many  of  the  activities 
sponsored  by  Federal  agencies  within 
critical  habitat  areas  are  carried  out  by  ' 
small  entities  (as  defined  by  the 
Regulatory  Flexibility  Act)  through 
contracts,  grants,  permits,  or  other 
Federal  authorizations.  Based  on  past 
consultation  history,  anticipated  future 
consultations  would  not  involve  a 
substantial  niunber  of  small  entities. 
Therefore,  the  designation  of  critical 
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habitat  is  not  anticipated  to  have  any 
significant  additional  effects  on  these 
activities. 

In  the  economic  analysis  for  the 
proposed  rule,  we  found  that  the 
proposed  designation  could  potentially 
impose  total  economic  costs  for 
consultations  and  modifications  to 
projects  within  proposed  critical  habitat 
for  the  Quino  checkerspot  butterfly  to 
range  between  $5.4  to  $19.9  million 
dollars  over  a  10-year  period.  This 
figure  includes  the  total  costs  associated 
with  heavy  construction  {i.e.,  highway 
construction),  estimated  to  range 
between  $0.6  and  $1.4  million,  and  the 
total  costs  associated  with  commercial 
and  residential  real  estate  development, 
estimated  to  range  between  $0.8  and 
$8.2  million  dollars. 

In  determining  whether  this  rule 
could  "significantly  affect  a  substantial 
number  of  small  entities."  the  economic 
analysis  first  determined  whether 
critical  habitat  could  potentially  affect  a 
"substantial  number"  of  small  entities 
in  counties  supporting  critical  habitat 
areas.  While  SBREFA  does  not 
explicitly  define  "substantial  number," 
the  Small  Business  Administration,  as 
well  as  other  Federal  agencies,  have 
interpreted  this  to  represent  an  impact 
on  20  percent  or  greater  of  the  number 
of  small  entities  in  any  industry. 
Residential  development  on  private 
land  constitutes  the  primary  activity 
expected  to  be  impacted  by  the 
designation  of  critical  habitat  for  the 
Quino  checkerspot  butterfly. 

To  be  conservative  (i.e..  more  likely 
overstate  impacts  than  understate  them), 
the  economic  analysis  assumed  that  all 
potentially  affected  parties  that  may  be 
engaged  in  development  activities 
within  critical  habitat  are  small  entities. 
There  are  approximately  715  residential 
development  and  construction 
companies  in  San  Diego  and  Riverside 
Counties  that  are  small  businesses.  Of 
these,  approximately  nine  may 
potentially  be  affected  by  the 
designation  of  critical  habitat  for  the 
Quino  checkerspot  butterfly,  according 
to  the  Addendum  to  Economic  Analysis 
of  Critical  Habitat  Designation  for  the 
Quino  Checkerspot  Butterfly  (January 
2002).  Therefore,  approximately  1 
percent  of  residential  development  and 
construction  companies  in  San  Diego 
and  Riverside  Counties  may  be  affected 
by  the  designation  of  critical  habitat  for 
the  Quino  checkerspot  butterfly. 
Because  1  percent  is  far  less  than  the  20 
percent  threshold  that  would  be 
considered  "substantial,"  this  analysis 
concludes  that  this  designation  will  not 
affect  a  substantial  nimiber  of  small 
entities  in  the  residential  development 
and  construction  industries  as  a  result 


of  the  designation  of  critical  habitat  for 
the  Quino  checkerspot  butterfly.  The 
analysis  also  estimated  that  less  than  0.2 
percent  of  the  small  businesses  in  the 
highway  construction  industry  could  be 

affected. 

In  general,  two  different  mechanisms 
in  section  7  consultations  could  lead  to 
additional  regulatory  requirements. 
First,  if  we  conclude  in  a  biolo^cal 
opinion  that  a  proposed  action  is  likely 
to  jeopardize  the  continued  existence  of 
a  species  or  adversely  modify  its  critical 
habitat,  we  will  make  every  effort  to 
offer  "reasonable  and  prudent 
alternatives  "  Reasonable  and  prudent 
alternatives  are  alternative  actions  that 
can  be  implemented  in  a  manner 
consistent  with  the  scope  of  the  Federal 
agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  would 
avoid  jeopardizing  the  continued 
existence  of  listed  species  or  destroying 
or  adversely  modifying  critical  habitat. 
A  Federal  agency  and  an  applicant  may 
elect  to  implement  a  reasonable  and 
prudent  alternative  associated  with  a 
biological  opinion  that  has  found 
jeopardy  or  adverse  modification  of 
critical  habitat.  An  agency  or  applicant 
could  alternatively  choose  to  seek  an 
exemption  from  the  requirements  of  the 
Act  or  proceed  without  implementing 
the  reasonable  and  prudent  alternative. 
However,  unless  an  exemption  was 
obtained,  the  Federal  agency  or 
applicant  would  be  at  risk  of  violating 
section  7(a)(2)  of  the  Act  if  it  chose  to 
proceed  without  implementing  a 
reasonable  and  prudent  alternative. 
Second,  if  we  find  that  a  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  animal 
species,  we  may  identify  reasonable  and 
prudent  measures  designed  to  minimize 
the  amount  or  extent  of  take  and  require 
the  Federal  agency  or  applicant  to 
implement  such  measures  through  non- 
discretionary  terms  and  conditions.  We 
may  also  identify  discretionary 
conservation  recommendations 
designed  to  minimize  or  avoid  the 
adverse  effects  of  a  proposed  action  on 
listed  species  or  critical  habitat,  help 
implement  recovery  plans,  or  to  develop 
information  that  could  contribute  to  the 
recovery  of  the  species. 

Based  on  our  experience  with 
consultations  pursuant  to  section  7  of 
the  Act  for  all  listed  species,  virtually 
all  projects — including  those  that,  in 
their  initial  proposed  form,  would  result 
in  jeopardy  or  adverse  modification 
determinations— can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures,  by  definition,  must  be 
economically  feasible  and  within  the 


scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation.  As  we 
have  a  limited  consultation  history  for 
the  Quino  checkerspot  butterfly,  we  can 
only  describe  the  general  kinds  of 
actions  that  may  be  identified  iri  future 
reasonable  and  prudent  alternatives. 
These  are  based  on  our  understanding  of 
the  needs  of  the  species  and  the  threats 
it  faces,  as  described  in  the  final  listing 
rule  and  this  critical  habitat  designation. 

It  is  likely  that  a  developer  could 
modify  a  project  or  take  measures  to 
protect  the  Quino  checkerspot  butterfly. 
Based  on  the  types  of  modifications  and 
measures  that  have  been  implemented 
in  the  past  for  this  species,  a  developer 
may  take  such  steps  as  re-aligning  the 
project  to  avoid  sensitive  areas, 
sponsoring  a  captive  breeding  program, 
having  a  biological  monitor  present 
during  the  construction  phase,  and 
performing  pre-construction  surveys. 
The  total  estimated  cost  for 
implementing  these  measures  is 
estimated  to  range  between  $3.9  and 
$38.1  million  dollars  over  a  10-year 
period  within  critical  habitat.  However, 
it  is  estimated  that  the  majority  of  these 
costs  would  occur  regardless  of  the 
critical  habitat  designation.  It  should 
also  be  noted  that  developers  likely 
would  already  be  required  to  undertake 
such  measures  due  to  regulations  in 
CEQA.  These  measures  are  not  likely  to 
result  in  a  significant  economic  impact 
to  project  proponents.  The  rule  itself,  as 
proposed,  is  estimated  to  result  in  total 
costs  between  $0.8  and  $8.2  million  to 
this  industry  (this  figure  includes  the 
additional  costs  of  participating  in 
section  7  consultations). 

The  cost  per-business.  for  real  estate 
development  activities  that  will  likely 
require  a  consultation  with  the  Service, 
was  estimated  to  average  $360,622  per 
project.  Given  that  approximately  nine 
small  businesses,  at  the  most,  could  bear 
these  costs  each  year  (in  estimating 
effects  to  small  businesses,  the  analysis 
conservatively  assumes  that  all 
potentially  affected  businesses  are 
small),  only  about  1  percent  of  the  total 
number  of  small  real  estate  development 
businesses  in  the  area  would  inciu-  costs 
considered  significant.  Furthermore, 
given  that  the  analysis  assumes  that  the 
size  of  such  projects  would  range 
between  75  and  100  ac.  the  average  cost 
per  project  associated  with  section  7 
represents  a  small  percentage,  overall, 
on  the  total  worth  of  the  project. 

As  required  under  section  4(b)(2)  of 
the  Act.  we  conducted  an  analysis  of  the 
potential  economic  impacts  of  this 
critical  habitat  designation,  and  that 
analysis  was  made  available  for  public 
review  and  comment  before  finalization 
of  this  designation.  Based  on  estimates 
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provided  in  the  economic  analysis,  the 
potential  economic  impact  of  critical 
habitat  designation  for  the  Quino 
checkerspot  butterfly  over  the  next  10 
years  is  estimated  to  range  between  $5.4 
and  $19.9  million.  Assuming  that  these 
costs  are  spread  out  evenly  over  the 
period  of  study,  the  average  annual  cost 
of  the  designation,  as  proposed  ranges 
between  $0.5  and  $2.0  million. 
Furthermore,  due  to  the  changes  made 
in  the  final  rule  regarding  the 
designation  of  private  lands  (a  reduction 
of  approximately  46,540  ha  (115,010  ac 
from  the  proposal),  the  actual  impact  of 
critical  habitat  designation  on  private 
landowners  will  be  less  than  that 
estimated  in  the  economic  aiialysis. 
In  summary,  we  have  considered 
whether  this  rule  would  result  in 
significant  economic  effects  on  a 
substantial  nimiber  of  small  entities.  We 
have  determined,  for  the  above  reasons, 
that  it  will  not  affect  a  substantial 
number  of  small  entities.  Furthermore, 
we  believe  that  the  potential  compliance 
costs  for  the  nimiber  of  small  entities 
that  may  be  affected  by  this  rule  will  not 
be  significant.  Therefore,  we  are 
certifying  that  the  designation  of  critical 
habitat  for  the  Quino  checkerspot 
butterfly  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  A  regulatory 
flexibility  analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

As  discussed  above,  this  rule  is  not  a 
major  rule  under  5  U.S.C.  804(2),  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  This  final  designation  of 
critical  habitat:  (a)  does  not  have  an 
annual  effect  on  the  economy  of  $100 
million;  (b)  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions  because, 
as  explained  in  our  economic  analysis, 
the  designation  is  anticipated  to  have  a 
total  estimated  economic  effect  ranging 
between  $5.4  and  $19.9  million  over  a 
10-year  period.  Additionally,  these 
values  may  be  an  overestimate  of  the 
potential  economic  effects  of  the 
designation  because  approximately 
18,416  ha  (45,510  ac)  of  land  not  known 
to  be  occupied  in  the  proposed 
designation,  and  considered  not 
occupied  in  the  economic  analysis,  are 
now  known  to  be  occupied  based  on 
data  from  the  2001  adult  butterfly  flight 
season  (only  2.450  ha  (6.050  ac)  are  not 
known  to  be  occupied  in  this  final 
designation);  and,  (c)  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
)roductivity,  iimovation,  or  the  ability 


of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

Proposed  and  final  rules  designating 
critical  habitat  for  listed  species  are 
issued  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 
Competition,  employment,  investment 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  are  not 
affected  by  this  action  and  will  not  be 
affected  by  the  final  rule  designating 
critical  habitat  for  this  species.  This 
final  rule  will  not  place  additional 
burdens  on  any  entity.  We  anticipate 
that  the  designation  of  critical  habitat 
will  not  have  any  additional  effects  on 
these  activities  in  areas  of  critical 
habitat  occupied  by  the  species.  In 
addition,  we  anticipate  that  the 
designation  will  not  have  any  adverse 
effects  on  activities  in  areas  not  known 
to  be  occupied  due  to  the  presence  of 
other  federally  listed  species. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 

seq.: 

a.  This  rule,  as  designated,  will  not 
"significantly  or  imiquely"  affect  small 
govermnents.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  be  affected  only  to  the 
extent  that  any  programs  having  Federal 
funds,  permits,  or  other  authorized 
activities  must  ensure  that  their  actions 
will  not  destroy  or  adversely  modify 
critical  habitat.  However,  as  discussed 
above,  these  actions  are  currently 
subject  to  equivalent  restrictions 
through  the  listing  protections  of  the 
species,  and  no  fiuther  significant 
restrictions  are  anticipated  in  areas  of 
occupied  designated  critical  habitat. 

b.  This  rule,  as  designated,  will  not 
produce  a  Federal  mandate  of  $100 
million  or  greater  in  any  year.  That  is, 

it  is  not  a  "significant  regulatory  action" 
under  the  Unfunded  Mandates  Reform 
Act.  The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  69,440  ha 
(171,605  ac)  of  lands  in  Riverside  and 
San  Diego  Counties,  California  as 
critical  habitat  for  the  Quino 
checkerspot  butterfly  in  a  takings 
implication  assessment.  The  takings 
implications  assessment  concludes  that 


this  final  designation  of  critical  habitat 
does  not  pose  significant  takings 
implications  for  lands  within  or  affected 
by  the  designation. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  die  Interior  and 
Department  of  Commerce  policy,  we 
requested  information  bom,  and 
coordinated  development  of  this  critical 
habitat  designation,  with  appropriate 
State  resource  agencies  in  California. 
The  designation  of  critical  habitat 
within  the  geographic  range  occupied 
by  the  Quino  checkerspot  butterfly 
imposes  no  significant  additional 
restrictions  to  those  currently  in  place, 
and  therefore,  has  little  incremental 
impact  on  State  and  local  governments 
and  their  activities.  The  designation 
may  have  some  benefit  to  these 
governments  in  that  the  areas  essential 
to  the  conservation  of  the  species  are 
more  clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  specifically  identified.  While  this 
defiiiition  and  identification  does  not 
alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning  (rather  than  waiting  for 
case-by-case  section  7  consultations  to 
occiu). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  are 
designating  critical  habitat  in 
accordance  with  the  provisions  of  the 
Endangered  Species  Act.  The  rule  uses 
standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  the  Quino  checkerspot 
butterfly. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  determined  we  do  not  need  to 
prepare  an  Environmental  Assessment 
and/ or  an  Environmental  Impact 
Statement,  as  defined  by  the  National 
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Environmental  Policy  Act  of  1969.  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act.  as  amended. 
We  published  a  notice  outlining  our 
reasons  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  This  critical  habitat 
designation  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hiunem  environment. 

GoTemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994. 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951).  Executive 
Order  13175.  and  512  DM  2.  we  are 
coordinating  with  federally  recognized 
Tribes  on  a  Govemment-to-Govemment 
basis.  Further,  Secretarial  Order  3206, 
"American  Indian  Tribal  Rights, 
Federal-Tribal  Tmst  Responsibilities, 
and  the  Endangered  Species  Act"  (1997) 
provides  that  critical  habitat  should  not 
be  designated  in  an  area  that  may 
impact  Tribal  trust  resoiut:es  unless  it  is 
determined  to  be  essential  to  the 
conservation  of  a  listed  species.  The 
Secretarial  Order  further  states  that  in 
designating  critical  habitat,  "the  Service 
shall  evaluate  and  document  the  extent 
to  which  the  conservation  needs  of  a 
listed  species  can  be  achieved  by 
limiting  the  designation  tn  other  lands." 

In  our  proposed  critical  habitat  rule, 
we  indicated  that  approximately  4,405 
ha  (10.890  ac)  of  lands  within  the 
Gahuilla  Band  of  Mission  Indians' 
Reservation  in  western  Riverside 
Coimty  were  essential  for  the 
conservation  of  the  Quino  checkerspot 
butterfly.  This  determination  was  based 
on  the  close  proximity  of  two  butterfly 
occurrence  complexes — the  Silverado 
and  Southwest  Gahuilla  complexes — 
and  the  continuity  of  butterfly  habitat 
adjacent  to  and  along  the  southern 
portion  of  the  Reservation.  We  are 
committed  to  developing  a  positive 
working  relationship  with  the  Tribe  and 
will  continue  our  attempts  to  work  with 
them  on  developing  conservation 
measures  for  the  butterfly.  However. 
due  to  time  constraints  for  completing 
this  final  rule,  we  were  required  to 
finalize  the  designation  based  on  our 


own  analysis  of  the  relative  importance 
of  the  lands  within  the  Gahuilla  Band  of 
Mission  Indians'  Reservation  for  the 
conservation  of  the  Quino  checkerspot 
butterfly. 

Additional  information  about  the 
distribution  of  the  species  on  or  near  the 
Reservation  became  available  following 
the  publication  of  the  critical  habitat 
proposal.  During  the  2001  Quino  adult 
flight  season,  an  additional  population 
of  Quino  checkerspot  butterflies  was 
identifled  in  close  proximity  to  the 
southern  boundary  of  the  Reservation. 
This  occxurence  complex  has  been 
labeled  the  Tule  Peak  complex 
Consequently,  based  on  data  from  the 
1998  through  the  2001  flight  seasons, 
there  are  an  estimated  226  butterfly 
occiurences  grouped  into  three 
occmrence  complexes  adjacent  to  and 
overlapping  the  southern  boundary  of 
the  Reservation.  These  complexes 
include  the  majority  of  documented 
Quino  checkerspot  butterflies  in  the 
eastern  portion  of  western  Riverside 
Coimty  and  constitute  one  or  more 
significant  and  substantial  essential  core 
regional  populations  of  the  species. 

Because  these  occurrence  complexes 
overlap  lands  within  the  Reservation, 
and  due  to  the  apparent  continuity  of 
butterfly  habitat  from  the  complexes 
across  much  of  the  Reservation,  we  have 
determined  that  lands  on  the 
Reservation  defined  by  the  occurrence 
complexes  that  support  the  primary 
constituent  elements  for  the  Quino 
checkerspot  butterfly  are  essential  to  the 
conservation  of  this  species  and  are 
therefore  designated  as  critical  habitat. 
Based  on  the  distribution  and  dispersal 
of  the  Quino  checkerspot  butterfly  and 
our  analysis  of  areas  essential  for  the 
conservation  of  this  species,  we  have 
reduced  the  area  designated  as  critical 
habitat  to  525  ha  (1,300  ac)  on  the 
Gahuilla  Band  of  Mission  Indian's 
Reservation. 

Energy  Supply,  Distribution  or  Use 
(Executive  Order  13211) 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
imdertaking  certain  actions.  Though  this 


nde  is  a  significant  regulatory  action 
imder  Executive  Order  12866,  it  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  and  use. 
Therefore,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

Relationship  to  Mexico 

Although  this  species  occurs  in 
Mexico,  as  well  as  the  United  States, 
according  to  CFR  402.12(h),  "Critical 
habitat  shall  not  be  designated  with 
foreign  coimtries  or  in  other  areas 
outside  of  the  United  States' 
jurisdiction."  Therefore,  Mexico  will 
not  be  affected  by  this  designation. 
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List  of  Subjects  in  50  CFR  Fut  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17. 
subchapter  B  of  chapter  I.  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201^245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"Butterfly.  Quino  checkerspot'"  imder 
"INSECTS"  to  read  as  follows: 

§  1 7.1 1    Endangered  and  threatened 
wildlife. 


(h) 


Species 


Common  name 


Scientific  name 


Historic  range 


Verebrate  popu- 
lation wtiere  endan- 
gered or  threatened 


Status 


When  listed 


Critical  habi- 
tat 


Special 
rules 


INSECTS 
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Species 


Common  name 


Scientific  name 


Verebrate  popu- 
Historic  range        lation  where  endan- 
gered or  threatened 


Status 


When  listed 


Butterfly,  Quino  Euphydryas  edith        U.S.A.  (CA),  Mex-       Entire 

checkerspot.  quino.  ico. 


Critical  habi- 
tat 


Special 
rules 


604  17.95(i) 


MA 


3.  Amend  §  17.95(i)  by  adding  critical 
habitat  for  the  Quino  checkerspot 
butterfly  [Euphydryas  editha  quino).  in 
the  same  alphabetical  order  as  this 
subspecies  occius  in  §  17.11(h). 

§17.95    Critical  habitat-^sh  and  wildlife. 


(i)  Insects.  *  *  * 

Quino  Checkerspot  Butterfly  [Euphydryas 
editha  quino). 

(1)  Critical  habitat  units  are  depicted  for 
Riverside  and  San  Diego  Counties,  California, 
on  the  maps  below. 

(2)  Primary  constituent  elements  occur  in 
undeveloped  areas  that  support  various  types 
of  open-canopy  woody  and  herbaceous  plant 
communities.  They  include,  but  are  not 
limited  to,  plant  communities  that  provide 
populations  of  host  plant  and  nectar  sources 


for  the  Quino  checkerspot  butterfly.  The 
primary  constituent  elements  for  the  Quino 
checkerspot  butterfly  consist  of: 

(i)  Grassland  and  open-canopy  woody 
plant  communities,  such  as  coastal  sage 
scrub,  open  red  shank  chaparral,  and  open 
juniper  woodland,  with  host  plants  or  nectar 
plants; 

(ii)  Undeveloped  areas  containing 
grassland  or  open-canopy  woody  plant 
communities,  within  and  between  habitat 
patches,  utilized  for  Quino  checkerspot 
butterfly  mating,  basking,  and  movement;  or 

(iii)  Prominent  topographic  features,  such 
as  hills  and/or  ridges,  wiUi  an  open  woody 
or  herbaceous  canopy  at  the  top.  Prominence 
should  be  determined  relative  to  other  local 
topographic  features. 

(3)  Critical  habitat  does  not  include  non- 
Federal  lands  covered  by  a  legally  operative 
incidental  take  permit  for  which  the  Quino 


checkerspot  butterfly  is  a  covered  species 
and  has  take  authorization,  issued  under 
section  10(a)(1)(B)  of  the  Act  on  or  before 
April  15,  2002. 

(4)  Existing  features  and  structures  within 
the  boundaries  of  mapped  critical  habitat 
units,  such  as  buildings,  paved  or  improved 
roads,  aqueducts,  railroads,  airports,  other 
paved  areas,  lawns,  large  areas  of  closed 
canopy  woody  vegetation  such  as  chaparral 
and  cypress,  active  agricultural  fields,  and 
other  mi)an  landscaped  areas  are  not  and  do 
not  contain  constituent  elements.  Federal 
actions  limited  to  those  areas,  therefore, 
would  not  trigger  a  section  7  consultation,     • 
unless  they  affect  the  species  and/or  primary 
constituent  elements  in  adjacent  criUcal 
habitat. 

(5)  Critical  Habitat  Map  Units— Index  Map 
follows: 

BILLING  CODE  4310-SS-P 
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Quino  Checkerspot  Butterfly 
Critical  Habitat  Units 
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(6)  Map  Unit  1:  Lake  Mathews.  Riverside 
County,  California. 

(i)  Lake  Mathews/Estelle  Mountain  Reserve 
Subunit.  From  1:24,000  USGS  quadrangle 
maps  Alberhill  and  Lake  Mathews, 
California,  lands  bounded  by  the  following 
Universal  Transverse  Mercator  (UTM)  North 
American  Datum  of  1927  (NAD27) 
coordinates  (E,  N):  461000,  3738300;  461000, 
3738100;  461100,  3738100; 461100. 3737900; 
461200.  3737900;  461200.  3737700;  461300. 
3737700;  461300.  3737500;  461500,  3737500: 
461500,  3737400;  461600,  3737400;  461600, 
3737200;  462000.  3737200;  462000,  3737100; 
462100.  3737100;  462100.  3737000;  462300, 
3737000;  462300,  3737100;  462400,  3737100; 
462400.  3737000;  462600.  3737000;  462600. 
3736900;  462500.  3736900;  462500.  3736800; 


462300, 3736800; 
3736600;  462400. 
461500. 3735500; 
3735300; 461100. 
460800,  3735400; 
3735300; 460700, 
463100. 3734400; 
3735000; 464700. 
461600. 3733500; 
3734300; 460000. 
459200.  3735500; 
3736600;  460100. 
460300,  3738200; 
3738700;  460400. 
460100.  3738700; 
3739100;  458400, 
458500,  3740500; 
3740700;  458200. 
457700, 3740600; 


462300. 3736600; 
3736300;  461500. 
461200.  3735500; 
3735300:461100. 
460800.  3735300; 
3735000;  463100, 
464000, 3734400; 
3735000;  464700, 
461600.  3734300; 
3734700; 459200, 
458400,  3735500; 
3736600; 460100, 
460300,  3738700; 
3739100; 460100, 
459800,  3738700; 
3739100;  458400, 
458500.  3740700; 
3740300;  457700. 
458100,  3740600; 


462400, 

3736300; 

461200. 

3735400; 

460700. 

3735000: 

464000, 

3733500; 

460000, 

3734700; 

458400, 

3738200; 

460400, 

3739100; 

459800, 

3740500; 

458200, 

3740300; 

458100, 


3741100:457300, 
457000,  3741500; 
3741600;  456800. 
456700.  3740900; 
3741000;  456500. 
456400.  3741100; 
3741200:456300. 
456200,  3741400; 
3741500;  456000, 
455900, 3741600; 
3741700:455800, 
455700, 3741900; 
3742000;  455500, 
455400.  3742100; 
3742200:455300. 
456800,  3742300; 
3742700;  458000, 
458400,  3742500; 
3742200;  458600. 


3741100:457300, 
457000,  3741600; 
3740800;  456700, 
456600,  3740900; 
3741000;  456500, 
456400,  3741200; 
3741300; 456200, 
456100.  3741400; 
3741500;  456000, 
455900,  3741700; 
3741800;  455700, 
455600.  3741900; 
3742000;  455500. 
455400,  3742200; 
3743100;  456800, 
457300,  3742300; 
3742700;  458000, 
458400,  3742200; 
3742000;  459300. 


3741500 

456800. 

3740800 

456600. 

3741100 

456300. 

3741300 

456100 

3741600 

455800, 

3741800 

455600, 

3742100 

455300. 

3743100; 

457300 

3742500; 

458600. 

3742000 
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459300,  3740600;  459800,  3740600;  459800, 
3740200;  460100,  3740200;  460100.  3740600 
460800,  3740600;  460800,  3739000;  461400, 
3739000;  461400,  3738800;  461200,  3738800; 
461200,  3738600;  461300,  3738600;  461300, 
3738400:  461400,  3738400; 461400, 3738300 
returning  to  461000,  3738300;  land  bounded 
by  455300.  3741800;  455400,  3741800; 
455400.  3741700;  455500,  3741700;  455500, 
3741600;  455600.  3741600;  455600,  3741500; 
455700.  3741500;  455700,  3741400;  455800, 
3741400;  455800,  3741300;  455900,  3741300: 
453900,  3741200:  456000,  3741200;  456000, 
3741100;  456100,  3741100;  456100,  3741000; 
456200,  3741000:  456200,  3740900;  456300, 
3740900;  456300,  3740800;  456400,  3740800; 
456400,  3740700;  456500,  3740700;  456500, 
3740600;  456600,  3740600;  456600.  3740500; 
456700,  3740500;  456700,  3740100;  456200, 
3740100;  456200.  3740000;  455600",  3740000; 
455600,  3740200;  455500,  3740200;  455500, 
3740400;  455400,  3740400;  455400,  3740700; 
455300,  3740700;  455300,  3741100;  455200, 
3741100;  455200,  3741500;  455300,  3741500; 
returning  to  455300,  3741800;  and  land 
bounded  by  458400, 3738200; 459300, 
3738200;  459300.  3737500:  458400,  3737500; 
458400,  3738200;  excluding  land  bounded  by 
461000.  3738300;  461000,  3738400;  461100, 
3738400;  461100,  3738600;  460700,  3738600; 
460700,  3738500;  460600,  3738500;  460600, 
3738200;  460900,  3738200;  460900,  3738300; 
461000,  3738300;  land  bounded  by  456400, 
3741900:  456400,  3741800;  456600,  3741800; 
456600,  3741900;  456400,  3741900;  land 
bounded  by  460300,  3736600;  460300, 
3736400;  460500,  3736400;  460500,  3736200; 
460800,  3736200;  460800,  3736600;  460300, 
3736600;  and  land  bounded  by  460200, 
3736100;  460200,  3736000;  460100,  3736000; 
460100,  3735800;  460300,  3735800;  460300. 
3735700;  460600,  3735700;  460600,  3736100; 
460200,  3736100. 

(ii)  Harford  Springs  Subunit.  From 
1:24,000  USGS  quadrangle  maps  Steele  Peak 
and  Lake  Mathews,  California,  lands 
bounded  by  the  following  UTM  NAD27 
coordinates  (E,  N):  468200,  3743800;  469400, 
3743800;  469400,  3743200;  469500,  3743200; 
469500,  3743100;  469700.  3743100;  469700, 
3743000;  470000,  3743000;  470000,  3743100; 
470100,  3743100;  470100,  3743000;  470300, 
3743000;  470300,  3742800;  470400,  3742800; 
470400,  3742600;  470700,  3742600;  470700, 
3742500;  470900,  3742500;  470900.  3742400; 
471000.  3742400;  471000.  3742300;  471100. 
3742300;  471100,  3742200;  471200.  3742200; 
471200.  3741800;  471400.  3741800;  471400, 
3741700;  471600,  3741700;  471600,  3741600; 
471700,  3741600;  471700,  3741500;  471800, 
3741500;  471800,  3741400;  471900,  3741400; 
471900,  3740900;  472100,  3740900;  472100, 
3740800;  472200,  3740800;  472200,  3740700; 
472400,  3740700;  472400,  3740800;  472700. 
3740800;  472700,  3740500;  472800,  3740500; 
472800,  3739600;  472700,  3739600;  472700, 
3739500;  472600,  3739500;  472600.  3739600; 
472500.  3739600;  472500.  3739500;  472300. 
3739500;  472300.  3739400;  472500.  3739400; 
472500.  3739300;  472300.  3739300;  472300, 
3739100;  471900,  3739100;  471900,  3738700; 
471800.  3738700;  471800,  3738400;  471000, 


3738400;  471000, 
470900,  3738100; 
3738000;  470900, 
471000,  3737900; 
3736700;  470800, 
470600,  3736000; 
3735900;  470200, 
470000,  3735800: 
3735700;  469800, 
469500,  3735500; 
3735400;  468600, 
467500,  3735300; 
3735400;  466800, 
466500,  3735600; 
3735700;  466000, 
465800,  3735800; 
3735900;  465600, 
465500,  3736100; 
3736200;  465200, 
465100,  3736300; 
3736400;  464900, 
464800.  3736600; 
3736700;  464600, 
464400,  3736900; 
3737100;  464300, 
464200,  3737400; 
3737500;  464000, 
463900,  3737600; 
3737800;  463800, 
463700,  3738200; 
3738500;  463500, 
463400,  3738800; 
3738900;  463600, 
464700,  3738700; 
3738300;  464700, 
464800,  3738100; 
3738000;  464900, 
465400,  3737200: 
3736900;  466000, 
466100,  3736800; 
3736700;  467000, 
467400,  3737400; 
3737300;  467700, 
468000,  3737400; 
3737500;  468100, 
468200,  3737300: 
3737200;  468700, 
468800,  3737100; 
3736900;  469200, 
469400,  3736600; 
3736400;  470000, 
469900,  3736800; 
3737600;  469500, 
468700,  3738000; 
3738300;  468300, 
468200,  3738900; 
3739000;  467900, 
467800,  3739000; 
3739100;  467600, 
467300,  3738700; 
3738800;  467400, 
467100,  3739600; 
3739700;  467400, 
467000,  3740100; 
3740900;  466500, 
466400,  3740300; 
3740000;  466900, 
466500,  3739900; 
3739700;  466400, 
466200, 3741500; 
3741700;  465900, 
466100,  3741600; 


3738200:  470900, 
470800,  3738100: 
3738000;  470900, 
471000,  3736700; 
3736600;  470600, 
470400,  3736000; 
3735900;  470200, 
470000,  3735700; 
3735600;  469500, 
469100,  3735500; 
3735400;  468600, 
467500,  3735400; 
3735500;  466500, 
466200,  3735600; 
3735700;  466000, 
465800,  3735900; 
3736000;  465500, 
465300,  3736100; 
3736200;  465200, 
465100,  3736400; 
3736500;  464800, 
464700,  3736600; 
3736700;  464600, 
464400,  3737100; 
3737200;  464200, 
464100,  3737400; 
3737500:  464000, 
463900,  3737800; 
3738000;  463700, 
463600,  3738200; 
3738500;  463500, 
463400,  3738900: 
3739000;  464700, 
464900,  3738700; 
3738300;  464700, 
464800,  3738000; 
3737300:  465400, 
465600, 3737200; 
3736900;  466000, 
466100,  3736700; 
3737100;  467400, 
467500,  3737400; 
3737300;  467700, 
468000,  3737500: 
3737400;  468200, 
468300.  3737300; 
3737200;  468700, 
468800,  3736900; 
3736700;  469400, 
469600,  3736600; 
3736400;  470000, 
469900,  3737600; 
3737800;  468700. 
468200,  3738000; 
3738300;  468300, 
468200,  3739000; 
3739100;  467800, 
467700,  3739000; 
3739100;  467600, 
467300.  3738800; 
3739500;  467100, 
467200,  3739600; 
3739700;  467400, 
467000,  3740900; 
3740400;  466400, 
466500,  3740300; 
3740000;  466900, 
466500,  3739700; 
3739600;  466200, 
465800,  3741500; 
3741700;  465900, 
466100,  3741800; 


3738200; 

470800, 

3737900; 

470800, 

3736600; 

470400, 

3735800; 

469800, 

3735600; 

469100, 

3735300; 

466800, 

3735500; 

466200, 

3735800; 

465600, 

3736000; 

465300, 

3736300; 

464900, 

3736500: 

464700, 

3736900; 

464300, 

3737200; 

464100, 

3737600: 

463800, 

3738000; 

463600, 

3738800: 

463600, 

3739000; 

464900, 

3738100; 

464900, 

3737300; 

465600, 

3736800; 

467000, 

3737100; 

467500, 

3737400; 

468100, 

3737400; 

468300, 

3737100; 

469200, 

3736700: 

469600, 

3736800; 

469500, 

3737800; 

468200, 

3738900; 

467900, 

3739100; 

467700, 

3738700; 

467400, 

3739500; 

467200. 

3740100; 

466500. 

3740400; 

466500. 

3739900; 

466400, 

3739600; 

465800, 

3741600; 

466400, 


3741800;  466400,  3741900;  466500,  3741900; 
466500,  3741800;  467000,  3741800;  467000, 
3742000;  466800,  3742000;  466800,  3742100; 
466500,  3742100;  466500,  3742200;  466400, 
3742200;  466400,  3742300;  466500,  3742300; 
466500,  3742400;  466600,  3742400;  466600, 
3743000;  467100,  3743000;  467100,  3742700; 
467200,  3742700;  467200,  3742600;  467100, 
3742600;  467100,  3742200;  467300,  3742200; 
467300,  3742600;  467400,  3742600;  467400, 
3742700;  467900,  3742700;  467900,  3742800; 
468000,  3742800;  468000,  3743000;  468100, 
3743000;  468100,  3743100;  468200,  3743100; 
468200,  3743400;  468100,  3743400;  468100, 
3743500;  468000,  3743500;  468000, 3743600; 
467800,  3743600;  467800,  3743700;  468200, 
3743700;  returning  to  468200,  3743800;  and 
land  bounded  by  467600,  3738700:  467800, 
3738700;  467800,  3738400;  467700,  3738400; 
467700,  3738600:  467600,  3738600;  467600, 
3738700;  excluding  land  bounded  by  468800, 
3741500;  468800,  3741400;  468900,  3741400; 
468900,  3741300;  469000,  3741300;  469000, 
3741100;  468600,  3741100;  468600,  3740900; 
468800,  3740900;  468800,  3740800:  469000, 
3740800;  469000,  3740700;  468700,  3740700; 
468700,  3740500;  468600,  3740500;  468600, 
3739900;  468100,  3739900;  468100,  3739400; 
468400,  3739400;  468400,  3739600:  468500, 
3739600:  468500,  3739500;  468700,  3739500; 
468700,  3739600;  469400,  3739600;  469400, 
3739100:  469500,  3739100:  469500,  3739000; 
469800,  3739000;  469800,  3739300;  469900, 
3739300;  469900,  3739500;  469800,  3739500; 
469800,  3739900;  469500,  3739900;  469500. 
3741500;  468800.  3741500;  land  bounded  by 
471400,  3741200;  471400,  3741100;  471300, 
3741100;  471300,  3740900;  471700,  3740900; 
471700,  3741100;  471600,  3741100;  471600, 
3741200;  471400,  3741200;  land  bounded  by 
472000,  3740400;  472000,  3740100;  472200. 
3740100;  472200,  3740000;  472300,  3740000} 
472300,  3740100;  472400,  3740100;  472400. 
3740400;  472000.  3740400;  land  bounded  by 
471000.  3740200:  471000.  3740000:  470600, 
3740000;  470600,  3739700;  470900,  3739700; 
470900,  3739800;  471000,  3739800;  471000, 
3739900;  471300,  3739900;  471300,  3740000; 
471400,  3740000;  471400,  3740200;  471000, 
3740200;  land  bounded  by  468600,  3739000; 
468600,  3738900;  468500,  3738900;  468500, 
3738600;  468600,  3738600;  468600,  3738500; 
468700,  3738500:  468700,  3738300;  468900, 
3738300;  468900,  3738400;  469000,  3738400; 
469000,  3738600;  468800,  3738600;  468800, 
3739000;  468600,  3739000;  land  bounded  by 
469800, 3738800;  469800,  3738600;  469700. 
3738600:  469700,  3738700;  469400,  3738700; 
469400,  3738600;  469300,  3738600;  469300, 
3738200;  469400,  3738200:  469400,  3738300; 
469800,  3738300:  469800,  3738400;  469900, 
3738400;  469900,  3738300;  470100,  3738300; 
470100,  3738800;  469800,  3738800;  and  land 
bounded  by  464100,  3738500;  464100, 
3738200;  464200,  3738200;  464200,  3738100; 
464400,  3738100;  464400,  3738400;  464300, 
3738400;  464300,  3738500;  464100,  3738500- 
(iii)  Map  Unit  1  follows: 
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(7)  Unit  2:  Southwest  Riverside  County, 
California.  • 

(i)  From  USGS  1:24,000  quadrangle  maps 
Romoland,  Winchester,  Hemet,  Blackburn 
Canyon,  Murrieta,  Bachelor  Mountain.  Sage, 
Cahuilla  Mountain,  Anza,  Pechanga.  Vail 
Lake,  Aguanga,  and  Beauty  Mountain, 
California. 

(ii)  Brown  Canyon  Subunit:  In  the  vicinity 
of  Hemet  and  Brown  Canyon,  land  bounded 
by  the  following  UTM  NAD27  coordinates  (E. 
N):  511000,  3730000;  511100.  3730000; 
511100,  3729900:  511300.  3729900;  511300, 
3729800;  511400, 3729800; 511400.  3729700; 
511500,  3729700;  511500,  3729600;  511900. 
3729600;  511900,  3729500; 512200.  3729500; 
512200.  3729400;  512400.  3729400;  512400. 
3729300;  512500, 3729300; 512500, 3729200; 
512600. 3729200; 512600, 3729100;  512800, 
3729100; 512800, 3729000;  512900, 3729000; 
512900,  3728900;  513100.  3728900;  513100. 
3728800;  513200,  3728800;  513200,  3728700; 
513400, 3728700;  513400, 3728600; 513500, 
3728600;  513500. 3728400;  513600,  3728400; 
513600,  3728300;  513700,  3728300; 513700. 
3728200;  513800, 3728200;  513800.  3728000; 
513900. 3728000; 513900, 3727600; 514000. 
3727600;  514000.  3727400;  514100,  3727400; 
514100.  3727500;  514200,  3727500;  514200, 
3727400;  514300,  3727400; 514300, 3727300; 
514500.  3727300;  514500,  3727200;  514600, 
3727200:  514600.  3726800;  514500.  3726800; 
514500, 3726500:  514400, 3726500;  514400, 
3726300:  514300, 3726300:  514300,  3726100; 
514200,  3726100; 514200, 3725300;  514300, 


3725300; 514300. 
514200. 3724900; 
3724600; 514200. 
514300. 3724400; 
3724300; 514400, 
514500. 3723900; 
3723800; 514500, 
514400, 3723600; 
3723400; 514300, 
514200,  3723100; 
3722800; 514100, 
514000. 3722700; 
3722600:513800, 
513700, 3722400; 
3722300; 513200, 
513000,  3722200; 
3722100; 512600, 
512300,  3721900: 
3722000; 510200, 
509900. 3722100; 
3722400;  509800, 
509600, 3722300; 
3722400: 509200. 
509000. 3722500: 
3722600; 508900, 
508700. 3722800 
3722900; 508400 
508300, 3723000 
3723100; 508200 
508100, 3723300 
3723400;  507900 
507800, 3723500 
3723600;  507700 
507600, 3723900 
3724000:  507800 
507400, 3724300 


3725100;  514200,  3725100 
514300,  3724900;  514300, 
3724600: 514200. 3724400 
514300,  3724300: 514400. 
3724000;  514500,  3724000; 
514600.  3723900:  514600, 
3723800; 514500. 3723600 
514400,  3723400;  514300. 
3723300;  514200,  3723300 
514300, 3723100; 514300, 
3722800; 514100,  3722700 
514000,  3722600;  513800, 
3722500;  513700,  3722500 
513400, 3722400;  513400, 
3722300:  513200,  3722200; 
513000,  3722100; 512600. 
3722000; 512300, 3722000 
510500.  3721900;  510500, 
3722000: 510200, 3722100 
509900, 3722400:  509800, 
3722500; 509600,  3722500 
509400,  3722300;  509400, 
3722400;  509200,  3722500; 
509000. 3722600; 508900, 
3722700;  508700,  3722700 
; 508600, 3722800;  508600, 
, 3722900; 508400, 3723000 
;  508300.  3723100;  508200, 
3723200; 508100,  3723200 
i;  508000,  3723300;  508000, 
I,  3723400;  507900,  3723500; 
i;  507800,  3723600;  507700 

3723800;  507600,  3723800; 
;  507500.  3723900;  507500, 
3724000;  507800,  3724300 
; 507400. 3724200;  507300, 


3724200;  507300, 3724400;  507200,  3724400 
507200,  3724600;  507100,  3724600;  507100. 
3724800; 507000. 3724800;  507000.  3725000 
506900,  3725000; 506900, 3725400;  506800, 
3725400;  506800,  3726000;  506700, 3726000 
506700,  3728000;  506800,  3728000;  506800, 
3728300; 506900,  3728300;  506900,  3728700 
507000,  3728700;  507000,  3729000;  507100, 
3729000; 507100. 3729200; 507200,  3729200 
507200,  3729400;  507500.  3729400; 507500. 
3729300;  507300.  3729300;  507300,  3729100 
507400,  3729100:  507400,  3729000;  507600, 
3729000;  507600,  3728900;  507700,  3728900 
507700,  3729200;  507800.  3729200;  507800. 
3729300; 507900,  3729300;  507900, 3729200 
508100.  3729200;  508100,  3729100;  508500, 
3729100; 508500, 3729000;  508700.  3729000 
508700,  3728900;  509200,  3728900;  509200. 
3729000;  509300. 3729000;  509300,  3729200 
509400,  3729200;  509400,  3729300;  509500, 
3729300;  509500,  3729400;  509600,' 3729400 
509600,  3729500; 509800,  3729500; 509800, 
3729600; 510000,  3729600;  510000,  3729700 
510100.  3729700;  510100,  3729800; 510400, 
3729800;  510400,  3729900;  511000,  3729900; 
returning  to  511000,  3730000;  and 

(iii)  Temecula/Murrieta/Oak  Grove 
Subunit:  Land  bounded  by  507500.  3729300; 
507600.  3729300; 507600. 3729200; 507500, 
3729200;  507500,  3729300;  excluding  land 
bounded  by  508400,  3726*500;  508400, 
3726400; 508300, 3726400; 508300, 3726200; 
508600, 3726200; 508600, 3726500; 508400, 
3726500;  land  bounded  by  508500.  3726000; 
508500,  3725900;  508300,  3725900;  508300, 
3725700; 508400. 3725700; 508400, 3725600; 
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508800,  3725600:  508800,  3725900;  508700, 
3725900:  508700,  3726000:  508500,  3726000: 
and  land  bounded  by  509100,  3725100; 
509100,  3724900:  509200,  3724900:  509200, 
3724800;  509400,  3724800;  509400,  3725100; 
509100,  3725100.  In  the  vicinity  of  Lake 
Skinner,  Wilson  Valley,  and  Oak  Grove,  land 
bounded  by  the  following  UTM  NAD27 
coordinate's  (E.  N):  513500,  3702800;  513200, 
3702800;  513200,  3702700;  513000,  3702700; 
513000,  3702800;  512900,  3702800;  512900, 
3702700;  512700,  3702700;  512700,  3702500; 
512800,  3702500;  512800,  3702400;  513000. 
3702400:  513000,  3702500;  513100,  3702500; 
513100,  3702400:  513300,  3702400;  513300, 
3702200;  513200.  3702200;  513200,  3702100; 
513100,  3702100;  513100,  3702000;  513200, 
3702000;  513200,  3701800;  513100,  3701800; 
513100,  3701300;  511700,  3701300;  511700, 
3700500;  511000,  3700500;  511000,  3701100; 
510900,  3701100;  510900,  3701200;  510800, 
3701200;  510800,  3701300;  510700,  3701300; 
510700,  3701400;  510500,  3701400;  510500, 
3701600:  510900,  3701600;  510900,  3701800; 
510700.  3701800;  510700,  3701900;  510100, 
3701900;  510100,  3701800;  510000,  3701800; 
510000,  3701700;  509700,  .3701700;  509700, 
3701600;  509600,  3701600;  509600,  3701700; 
509500,  3701700;  509500,  3701800;  509400, 
3701800;  509400,  3701900;  509300,  3701900; 
509300,  3702300;  508700,  3702300;  508700, 
3702400:  508500,  3702400;  508500,  3702500; 
508400,  3702500;  508400,  3702600;  508300, 
3702600;  508300,  3702900;  508400,  3702900; 
508400,  3702700;  508700,  3702700;  508700, 
3702800;  508800,  3702800;  508800,  3702700; 
508900,  3702700;  508900,  3703000;  508700, 
3703000;  508700,  3703100;  508300,  3703100; 
508300,  3703200;  507900,  3703200;  507900. 
3702900; 508100. 3702900;  508100.  3702800; 
308000,  3702800;  508000,  3702700;  507700, 
3702700;  507700,  3702900;  507600,  3702900; 
507600,  3703000;  506600,  3703000;  506600, 
3703100;  506400,  3703100;  506400,  3703600; 
506300,  3703600;  506300,  3703800;  506100, 
3703800;  506100,  3703700;  506000,  3703700; 
506000,  3703800;  505500,  3703800;  505500. 
3703700;  505000,  3703700;  505000,  3703800; 
504900,  3703800;  504900,  3703900;  504600, 
3703900;  504600,  3703800;  504400,  3703800; 
504400,  3703900;  504300,  3703900;  504300, 
3704200;  504200,  3704200;  504200,  3704800; 
504100.  3704800;  504100,  3704900;  504200. 
3704900;  504200.  3705000;  504500,  3705000; 
504500,  3705100;  504600,  3705100;  504600. 
3705200;  504700,  3705200;  504700.  3705400; 
505100.  3705400;  505100,  3705500:  505300, 
3705500;  505300,  3705600;  505400,  3705600; 
505400.  3705700;  505700,  3705700;  505700, 
3705500;  505800,  3705500:  505800,  3705100; 
505900,  3705100;  505900,  3705000;  506400, 
3705000;  506400,  3705900;  506300,  3705900; 
506300,  3706000;  506100,  3706000;  506100, 
3706200;  505900,  3706200;  505900,  3706300; 
505800,  3706300;  505800,  3706400;  505500, 

f  706400;  505500,  3706300;  505400,  3706300; 
05400,  3706200;  505300,  3706200;  505300, 
3706100:  505200,  3706100;  505200,  3706000; 
505100,  3706000;  505100,  3705900;  504900, 
3705900;  504900,  3706000;  504800,  3706000; 
P04800,  3706400;  504600,  3706400;  504600, 
p706300;  504500,  3706300;  504500,  3706200; 
504400,  3706200;  504400,  3706100;  504300, 
3706100;  504300,  3706000;  504200,  3706000; 
504200.  3705900;  504000,  3705900;  504000, 
3706000;  503800,  3706000;  503800,  3705900; 


503500,  3705900; 
3706000;  503400, 
503000,  3706200; 
3706400;  502300, 
502100,  3706300: 
3705900;  502000, 
501900,  3705300; 
3704800;  501900, 
501700.  3704700; 
3704500;  502300. 
502400,  3705000; 
3705100;  502600, 
502700,  3704900; 
3704700;  503000, 
503200,  3704500; 
3704400;  503600, 
503700,  3704100; 
3703600;  503800, 
503900,  3703400; 
3703300; 504300, 
504100,  3703200; 
3703100;  504000, 
503800,  3702900; 
3702800;  503100, 
503000,  3702700; 
3702800;  502600, 
502400,  3703000; 
3703100;  502200, 
502100, 3703200; 
3703300;  502000, 
501900,  3703500; 
3703600; 501700, 
501600,  3703900; 
3704000;  501300, 
501100,  3704200; 
3704300;  500900, 
500800,  3704400; 
3704500;  500700, 
500600,  3704700; 
3704800; 500400, 
500300,  3704900; 
3705000;  500200, 
500100,  3705200; 
3705300;  499900. 
499800,  3705400; 
3705500;  499600, 
499500,  3705700; 
3705800;  499300, 
499200,  3705900; 
3706000;  499100, 
499000,  3706200; 
3706300;  498800, 
498700,  3706400; 
3706500;  499000, 
499200,  3706700; 
3706600; 499800, 
499900,  3706800; 
3707000;  499800, 
499700,  3707200; 
3707300;  499100, 
498700,  3707400; 
3707600;  498500, 
498200,  3707800; 
3708000;  498200, 
498300,  3708100; 
3708200;  498400, 
498500,  3708400; 
3708500;  498700, 
498800,  3708600; 
3708700;  499000, 
499100,  3708900; 
3709000;  499500, 
499600,  3708700; 
3708600;  499900, 
500000, 3708800; 
3709000;  500100, 


503500,  3706000 
3706100;  503000 
503100, 3706200 
3706400;  502300 
502100,  3705900 
3705600;  501900 
501800,  3705300 
3704800;  501900, 
501700,  3704500; 
3704700;  502400, 
502500,  3705000; 
3705100;  502600, 
502700,  3704700; 
3704600;  503200, 
503400,  3704500; 
3704400;  503600, 
503700,  3703600; 
3703500;  503900, 
504000,  3703400; 
3703300;  504300, 
504100,  3703100; 
3703000;  503800, 
503600,  3702900; 
3702800;  503100, 
503000.  3702800; 
3702900;  502400, 
502300,  3703000; 
3703100;  502200, 
502100,  3703300; 
3703400;  501900, 
501800,  3703500; 
3703600;  501700 
501600, 3704000 
3704100;  501100 
501000,  3704200 
3704300;  500900, 
500800,  3704500; 
3704600;  500600, 
500500,  3704700; 
3704800;  500400. 
500300,  3705000; 
3705100;  500100, 
500000,  3705200; 
3705300;  499900, 
499800,  3705500; 
3705600;  499500, 
499400,  3705700; 
3705800;  499300, 
499200,  3706000; 
3706100;  499000, 
498900,  3706200; 
3706300;  498800, 
498700,  3706500; 
3706600;  499200, 
499500,  3706700; 
3706600;  499800, 
499900,  3707000; 
3707100;  499700, 
499500,  3707200; 
3707300;  499100, 
498700,  3707600; 
3707700;  498200, 
498100,  3707800; 
3708000;  498200, 
498300,  3708200; 
3708300;  498500, 
498600,  3708400; 
3708500;  498700, 
498800,  3708700; 
3708800;  499100, 
499200,  3708900; 
3709000;  499500, 
499600,  3708600; 
3708700;  500000, 
499900,  3708800; 
3709000;  500100, 


503400, 
,  3706100; 
503100, 
3706300; 
502000, 
,  3705600; 
;  501800, 
3704700; 
502300, 
3704700; 
502500, 
3704900; 
503000, 
3704600; 
503400, 
3704100; 
503800, 
3703500; 
504000, 
3703200; 
504000, 
3703000; 
503600, 
3702700; 
502600, 
3702900; 
502300, 
3703200; 
502000, 
3703400; 
; 501800, 
,  3703900; 
;  501300, 
,  3704100; 
; 501000, 
,  3704400; 
;  500700, 
,  3704600; 
;  500500, 
3704900; 
500200, 
3705100; 
500000, 
3705400; 
499600, 
3705600; 
499400, 
3705900; 
499100, 
3706100; 
498900, 
3706400; 
499000, 
3706600; 
499500. 
3706800; 
499800, 
3707100; 
499500, 
3707400; 
498500, 
3707700; 
498100, 
3708100; 
498400, 
3708300; 
498600, 
3708600; 
499000, 
3708800; 
499200, 
3708700; 
499900, 
3708700; 
499900, 
3709300; 


500300, 3709300 
3709500;  500400 
500500,  3710000 
3710200;  500900 
501100,  3710000 
3710100;  501200 
501000,  3710400 
3710200;  501900 
501800, 3710400 
3710500;  503300 
503500,  3710700 
3710800;  503900 
504100,^710900 
3711000:504300 
504400,  3711200; 
3711100; 504800 
504900,3711200 
3711300; 504800 
504900,3711700 
3711600;  505300 
505400,  3711700 
3712000;  505200, 
504300,  3712300; 
3712400;  503700 
503500,  3712500; 
3712600; 503400 
503000, 3712800 
3712900;  502500 
501500,  3713000; 
3713100;  501200, 
501100,3713500; 
3713600;  501400, 
501000,  3713900; 
3714000;  500800, 
500400,  3714300; 
3714600;  500700, 
500900,  3714500; 
3714600;  501000, 
501100,  3714300; 
3714100;  501800, 
501900,  3714200; 
3714300;  5022Q0, 
502300,  3714500; 
3714600; 502800, 
503600,  3714500; 
3714800;  503700, 
503800,  3714600; 
3714700;  504100, 
504300,  3714600; 
3714700;  504400, 
504300,  3715100; 
3715000;  503900, 
503800, 3715100; 
3715200;  504000, 
504200,  3715400; 
3715300;  504400, 
504300,  3715900; 
3716000;  504200, 
503900,  3716000; 
3715500; 503100, 
503200,  3715800; 
3715900^  503300, 
503400, 3716200; 
3716000;  501900, 
501800,  3716300; 
3716400:  501500, 
501300,  3716100; 
3716000;  501200, 
501000,  3715900; 
3715700;  500900, 
500800,  3716000; 
3716200;  500400, 
500200,  3715700; 
3715600;  499900, 
499800.  3715600; 
3715400;  499300. 


500300, 3709500 
3709800;  500500. 
500600,  3710000; 
3710200;  500900, 
501100.  3710100; 
3710300; 501000 
i;  501500,  3710400 
I,  3710200;  501900 
501800, 3710500 
. 3710600;  503500 
503800,  3710700 
3710800;  503900 
; 504100,  3711000 
.3711100:504400 
504500,3711200 
3711100:504800 
504900,3711300 
3711600:504900 
505100,  3711700 
3711600;  505300 
; 505400, 3712000 
3712200; 504300 
504200,  3712300 
3712400;  503700 
503500,  3712600; 
3712700; 503000, 
502700,  3712800; 
3712900;  502500, 
501500,  3713100; 
3713000;  501100, 
501000.  3713500; 
3713600;  501400, 
501000,  3714000; 
3714200;  500400, 
500600,  3714300; 
3714600;  500700, 
500900,  3714600; 
3714500;  501100, 
501600,  3714300; 
3714100; 501800. 
501900,  3714300; 
3714400; 502300, 
502500,  3714500; 
3714600:  502800, 
503600,  3714800; 
3714700;  503800, 
504000, 3714600; 
3714700:504100, 
504300,  3714700; 
3714900;  504300, 
504100,  3715100; 
3715000;  503900, 
503800, 3715200; 
3715300;  504200, 
504300,3715400; 
3715300; 504400, 
504300,  3716000; 
3716200;  503900, 
503800,  3716000; 
3715500;  503100, 
503200,  3715900; 
3716000;  503400, 
502700,  3716200; 
3716000;  501900, 
501800, 3716400; 
3716500;  501300, 
501400,  3716100; 
3716000;  501200. 
501000,  3715700; 
3715600;  500800, 
500700,  3716000; 
3716200;  500400, 
500200,  3715600; 
3715500;  499800, 
499400,  3715600; 
3715400;  499300, 


K  500400, 
3709800 
500600. 
3710000 
501200, 
3710300 
501500, 
3710400 
503300, 
3710600 
503800, 
3710900 
;  504300, 
,3711100 
;  504500, 
3711200 
i;  504800, 
1,3711600 
;  505100, 
3711700 
i;  505200, 
, 3712200 
504200, 
I,  3712500 
i;  503400, 
3712700 
502700, 
3713000 
501200, 
3713000 
501000, 
3713900 
500800, 
3714200 
500600, 
3714500 
501000, 
3714500 
501600, 
3714200 
502200, 
3714400 
502500, 
3714500 
503700, 
3714700 
504000, 
3714600 
504400, 
3714900 
504100, 
3715100 
504000, 
3715300 
504300, 
3715900 
504200, 
3716200 
503800. 
3715800 
503300, 
3716000 
502700, 
3716300 
501500, 
3716500 
501400, 
3715900 
500900, 
3715600 
500700, 
3715700 
499900, 
3715500 
499400, 
3715300 
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499100.  3715300; 
3715100;  499200. 
499100.  3714700; 
3714500;  498900, 
498800. 3714300; 
3714200;  498700. 
498500,  3713600; 
3713500;  498200. 
498300,  3713600; 
3713700;  498400, 
498300, 3713900; 
3713800;  497700, 
497500,  3714100; 
3714300;  497300. 
496600,  3713900; 
3713800;  496400, 
496200.  3713600; 
3713500;  495600, 
495500,  3712600; 
3712300;  494900, 
494600,  3712200; 
3712000;  494700. 
494800,3711700; 
3711600;  494600, 
494500,  3711500; 
3711400;  494400, 
494300,  3711400; 
3711500;  493900, 
493700.  3711700; 
3711800;  493600. 
493400.  3712000; 
3711900;  492900, 
492800.3711800; 
3712000;  492900. 
492600,  3712000; 
3712300; 492400. 
491900.  3712600; 
3712700;  492100, 
492200,  3712700; 
3712800;  492700, 
492400,  3712900; 
3713000;  492000, 
491800.  3713000; 
3712900;  491500. 
491700. 3712800; 
3712600; 490800. 
490900, 3713100; 
3713300;  491200, 
491400,3713400; 
3713500;  491700. 
491900.  3713700; 
3713800;  492200. 
492600.  3713900: 
3714000;  492800. 
493000.  3713900; 
3713800; 493200. 
493300. 3713600; 
3713500;  493400, 
493600, 3713500; 
3713600;  494000. 
493400. 3714600; 
37147001493500, 
493400,  3715400: 
3715600;  494000, 
494300,  3715500; 
3715600:  494400, 
494800.  3715400; 
3715300; 495100 
495300.  3715400 
3715300:  495500 
496400.  3715400 
3715500;  496800 
496900. 3715600 
3715800:  497200 
497100.  3716700 
3716500;  496900 


499100.  3715100;  499200. 
3715000;  499100. 3715000 
499000,  3714700;  499000, 
3714500: 498900,  3714300 
498800,  3714200; 498700, 
3713700;  498500,  3713700 
498400,  3713600;  498400, 
3713500; 498200, 3713600 
498300,  3713700:  498400, 
3713800; 498300,  3713800 
498200,  3713900;  498200, 
3713800; 497700, 3714100 
497500,  3714300;  497300, 
3714200; 496600.  3714200 
496500,  3713900;  496500, 
3713800; 496400,  3713600 
496200,  3713500;  495600, 
3713400: 495500,  3713400 
495100,  3712600; 495100, 
3712300: 494900, 3712200 
494600.  3712000;  494700, 
3711900;  494800,  3711900 
494700,  3711700;  494700, 
3711600; 494600. 3711500 
494500,  3711400;  494400, 
3711300; 494300, 3711300 
494000,  3711400;  494000, 
3711500; 493900,  3711700 
493700.  3711800; 493600, 
3711900; 493400. 3711900 
493100.  3712000;  493100, 
3711900;  492900, 3711800 
492800. 3712000; 492900, 
3712100; 492600, 3712100 
492500,  3712000;  492500, 
3712300; 492400, 3712600 
491900. 3712700; 492100. 
3712800; 492200. 3712800 
492800.  3712700;  492800, 
3712800; 492700, 3712900 
492400,  3713000;  492000, 
3713100; 491800,  3713100 
491400. 3713000;  491400. 
3712900;  491500,  3712800 
491700.  3712600;  490800, 
3712900;  490900.  3712900 
491000,  3713100:  491000, 
3713300; 491200, 3713400 
491400,  3713500; 491700, 
3713600;  491900,  3713600 
492000.  3713700;  492000, 
3713800; 492200. 3713900 
492600,  3714000; 492800. 
3714100: 493000.  3714100 
493100, 3713900; 493100, 
3713800; 493200. 3713600 
493300,  3713500;  493400, 
3713400;  493600,  3713400 
493700,  3713500:  493700, 
3713600; 494000. 3714600 
493400.  3714700:  493500, 
3714900: 493400. 3714900 
493700.  3715400:  493700, 
3715600; 494000, 3715500 
494300,  3715600;  494400, 
3715500;  494800,  3715500 
494900  3715400:494900, 
, 3715300: 495100, 3715400 
;  495300.  3715300; 495500, 
.3715500;  496400.  3715500 
>:  496600,  3715400;  496600. 
3715500; 496800, 3715600 
;  496900,  3715800;  497200, 
, 3716600; 497100,  3716600 
497000, 3716700; 497000. 
I.  3716500;  496900,  3716400 


496800,  3716400; 
3717000:497200, 
497400, 3717500; 
3717600:497100, 
498100, 3717500; 
3717200:495900, 
495700,  3717200; 
3717100:495200, 
494200,  3717000; 
3717100:493800, 
493700. 3717300: 
3718300; 493300. 
493400.  3719500; 
3719600; 493500. 
493900.  3720100; 
3720200;  494000, 
493900, 3720500; 
3720700;  493200, 
493100,  3722800; 
3722900;  493800, 
494400,  3723000: 
3723100;  495400, 
495600,  3722900; 
3722700:  495800, 
495900,  3722600; 
3722400; 496000, 
496100,3722100; 
3722000;  496300. 
496400,  3721900; 
3721700:496500. 
496600,  3721400; 
3721300;  496800, 
496900,3721100; 
3721000;  497000, 
497100, 3720700; 
3720500:  497300, 
497400, 3720400; 
3720200; 497500, 
497600,  3719900; 
3719800:  497800, 
497900,  3719700; 
3719500; 498000, 
498100,  3719200; 
3719100;  498300, 
498400, 3718900; 
3718800;  498500. 
498600, 3718500; 
3718300; 498800, 
498900,  3718200; 
3718100:499000, 
499300,  3717900; 
3718100;  500000. 
500900.  3718000; 
3717900:500700. 
500800. 3717600: 
3717800:501200. 
501500,  3718000; 
3717900:502900, 
504200,  3717700: 
3717300;  505500, 
505200. 3717400; 
3717500:505100. 
504900.  3717200; 
3717100;  505200. 
505300.  3717000; 
3716900; 505400 
505600. 3716500 
3716600; 505900 
506100. 3716500 
3716600;  506200 
506100,  3717400 
3717300: 506400 
506500, 3717200 
3717000:506600 
506700,  3716600 
3716500:  506900 


496800,  3717000:  497200, 
3717200; 497400,  3717200 
497300,  3717500:  497300, 
3717600;  497100,  3717500 
496100,  3717200;  495900, 
3717300; 495700,  3717300 
495600, 3717200; 495600, 
3717100:  495200.  3717000 
494200.  3717100;  493800, 
3717200;  493700,  3717200 
493400,  3717300;  493400, 
3718300;  493300,  3719500 
493400,  3719600;  493500, 
3719700;  493900,  3719700 
493500,  3720100;  493500, 
3720200;  494000,  3720500 
493900,  3720700;  493200, 
3721500; 493100.  3721500 
493300,  3722800:  493300. 
3722900;  493800,  3723000 
494400,  3723100;  495400, 
3723000; 495600,  3723000 
495700, 3722900;  495700, 
3722700;  495800.  3722600 
495900,  3722400;  496000. 
3722300;  496100,  3722300 
496200.  3722100;  496200, 
3722000; 496300,  3721900 
496400.  3721700;  496500, 
3721600; 496600,  3721600 
496700,  3721400;  496700. 
3721300; 496800.  3721100 
496900.  3721000;  497000. 
3720800: 497100,  3720800 
497200,  3720700:  497200, 
3720500; 497300,  3720400 
497400,  3720200;  497500, 
3720100:  497600,  3720100 
497700.  3719900;  497700. 
3719800:  497800.  3719700 
497900.  3719500;  498000. 
3719400:  498100,  3719400 
498200,  3719200;  498200, 
3719100;  498300.  3718900 
498400,  3718800;  498500. 
3718600; 498600,  3718600 
498700, 3718500;  498700, 
3718300;  498800.  3718200 
498900.  3718100;  499000. 
3717800;  499300,  3717800 
499400,  3717900;  499400, 
3718100;  500000,  3718000 
500900,  3717900;  500700, 
3717700: 500800,  3717700 
501100. 3717600; 501100. 
3717800:  501200.  3718000 
501500.  3717900:  502900. 
3717800;  504200.  3717800 
505600,  3717700;  505600. 
3717300; 505500,  3717400 
505200,  3717500;  505100, 
3717400;  504900.  3717400 
505100.  3717200;  SC5100. 
3717100:  505200.  3717000 
505300.  3716900;  505400, 
3716800;  505600.  3716800 
;  505800. 3716500;  505800, 
3716600; 505900,  3716500 
;  506100.  3716600;  506200. 
3716800:  506100.  3716800 
i;  506300.  3717400;  506300, 
I.  3717300:  506400.  3717200; 
i;  506500.  3717000;  506600. 
,  3716800;  506700.  3716800 
I;  506800.  3716600;  506800, 
, 3716500; 506900,  3716400 


506800.  3716400:  506800,  3716300;  506600, 
3716300; 506600, 3716400;  506400,  3716400 
506400,  3716500;  506300,  3716500:  506300. 
3716300;  506200,  3716300;  506200,  3716200 
506300,  3716200;  506300.  3716000;  506400, 
3716000; 506400, 3715900;  506700,  3715900 
506700.  3715600;  506900.  3715600;  506900, 
3715500; 507000, 3715500;  507000,  3715400 
507100,  3715400;  507100.  3715300:  507300. 
3715300; 507300. 3715600;  507400.  3715600 
507400,  3715400;  507500,  3715400;  507500. 
3715200;  507600,  3715200;  507600,  3715000 
507700,  3715000;  507700,  3714800;  507800, 
3714800; 507800, 3714700;  507900,  3714700 
507900.  3714500;  508000,  3714500;  508000, 
3714300;  508100,  3714300;  508100,  3714100 
508200,  3714100;  508200,  3714000;  508300. 
3714000;  508300.  3713900;  508400.  3713900 
508400.  3713800;  508500.  3713800;  508500, 
3713600; 508600, 3713600;  508600,  3713500 
508800,  3713500; 508800,  3713400;  508900. 
3713400:  508900.  3713300;  509000.  3713300 
509000.  3713200;  509100,  3713200;  509100, 
3713100;  509200,  3713100;  509200,  3713000 
509400,  3713000;  509400.  3712900;  509500. 
3712900; 509500. 3712800;  509600.  3712800 
509600,  3712700;  509700,  3712700;  509700, 
3712600;  509900, 3712600;  509900.  3712500 
510000,  3712500;  510000,  3712400;  510100, 
3712400; 510100, 3712300;  510200,  3712300 
510200.  3712200;  510400.  3712200;  510400. 
3712100;  510500,  3712100;  510500.  3712000 
510600.  3712000; 510600.  3711900;  510700, 
3711900;  510700,  3711800;  510800,  3711800 
510800, 3711700; 511000, 3711700;  511000, 
3711600;  511100,  3711600;  511100,  3711500 
511200,  3711500;  511200.  3711400;  511300, 
3711400;  511300.  3711300;  511500.  3711300 
511500, 3711200; 511600, 3711200;  511600, 
3711100;  511700, 3711100:  511700.  3711000 
511800.  3711000;  511800.  3710900;  512000. 
3710900:  512000.  3710800;  512100.  3710800 
512100, 3710700; 512200.  3710700;  512200. 
3710600;  512300.  3710600;  512300.  3710500 
512500,  3710500;  512500. 3710400;  512600, 
3710400;  512600,  3710300;  512700.  3710300 
512700,  3710200;  513000.  3710200;  513000. 
3710100;  513100, 3710100:  513100.  3710000 
513200. 3710000; 513200. 3709900;  513300, 
3709900;  513300.  3709800;  513400,  3709800 
513400,  3709700:  513700,  3709700;  513700. 
3709600;  513900, 3709600:  513900.  3709500 
514100.  3709500;  514100.  3709400;  514400. 
3709400;  514400.  3709300;  514600.  3709300 
514600,  3709200:  514800,  3709200;  514800, 
3709100;  515000,  3709100;  515000,  3709000 
515300,  3709000;  515300.  3708900;  515500, 
3708900;  515500.  3708800;  515700.  3708800; 
515700,  3708700;  516000, 3708700;  516000. 
3708600;  516200,  3708600;  516200,  3708500 
516400,  3708500;  516400.  3708400;  516500. 
3708400: 516500. 3706300; 516600.  3706300 
516600.  3705900;  516400,  3705900;  516400. 
3705700:  516300. 3705700;  516300,  3705500 
516200. 3705500: 516200.  3705300;  516300. 
3705300;  516300.  3705200;  516500.  3705200; 
516500.  3705300;  516600,  3705300;  516600. 
3705500; 516700. 3705500; 516700.  3705600 
516800,  3705600;  516800, 3705500;  516900, 
3705500; 516900, 3705300: 516800,  3705300 
516800.  3705100;  516900.  3705100;  516900, 
3704800:  517200.  3704800:  517200.  3704700 
517700.  3704700;  517700.  3704600:  517800, 
3704600;  517800,  3704300;  517900.  3704300; 
517900.  3704100;  518200,  3704100;  518200. 
3704000;  518400. 3704000;  518400, 3704100 
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518500,  3704100; 
3704400;  518200. 
518100,  3704700: 
3704900;  518500, 
518600,  3705300; 
3705600; 518700, 
518800.  3706300; 
3706600;  519200, 
519900.  3706500; 
3706900;  520100, 
520300,  3706700; 
3706600;  520900, 
522700.  3706700; 
3706800;  524400. 
526200.  3707000: 
3707100;  528100. 
528400.  3707000; 
3706900;  528500. 
528600.  3706700; 
3706600;  528800. 
528900,  3706500; 
3706400;  529000, 
529100,  3706200; 
3706100;  529300, 
529400.  3706000; 
3705900;  529500. 
529700,  3705700; 
3705500;  529900, 

530000,  3705300; 

3704900;  530100, 

530200.  3704400; 

3704100;  530400. 

530500. 3703800; 

3703600;  530600. 

530700,  3703000; 

3702800;  530900. 

531000.  3702400; 

3702300;  530900. 

S30800.  3701800; 

3701700;  530600. 

S30400.  3701600; 

3701500; 530200, 

529800,  3701500; 

3701600;  528800, 

528200,  3701700; 

8701800;  527700. 

527100,  3702000; 

3702100;  526000, 

525400.  3702200; 

3702300;  524900. 

524300,  3702500; 

3702600; 523500, 

523200,  3702700; 

8702800;  522900, 

522500.  3702800; 

&702700:  522800. 

b23200.  3702600; 

B702500;  523000, 

522800,  3702300; 

3702200;  522300, 

522100, 3702100; 

3702000;  521800, 

521600,  3701800; 

3701700; 521100, 

520900,  3701600; 

3701500;  520700, 

520400,  3701300; 

3701200; 520000, 

519700.  3701100; 

3701000;  519500. 

519300.  3700800; 

3700700;  518800, 

518600,  3700600; 

3700500;  518300. 
518100,  3700600; 
3700400;  518100. 


518500.  3704400; 
3704600;  518100, 
518200,  3704700; 
3704900;  518500. 
518600,  3705600; 
3706000;  518800, 
518900,  3706300; 
3706600;  519200, 
519900,  3706900; 
3706800;  520300, 
520500.  3706700; 
3706600;  520900, 
522700, 3706800; 
3706900;  526200. 
527800,  3707000; 
3707100; 528100. 
528400.  3706900; 
3706800;  528600. 
528700.  3706700; 
3706600; 528800, 
528900,  3706400; 
3706300;  529100, 
529200,  3706200; 
3706100:  529300, 
529400.  3705900; 
3705800;  529700, 
529800.  3705700; 
3705500;  529900, 
530000.  3704900; 
3704600;  530200, 
530300, 3704400; 
3704100;  530400, 
530500,  3703600; 
3703300;  530700, 
530800,  3703000; 
3702800;  530900, 
531000,  3702300; 
3702000;  530800, 
530700,  3701800; 
3701700;  53060O, 
530400,  3701500; 
3701400;  529800. 
529300,  3701500; 
3701600;  528800, 
528200.  3701800; 
3701900;  527100, 
526500,  3702000; 
3702100;  526000, 
525400. 3702300; 
3702400;  524300, 
523700,  3702500; 
3702600;  523500, 
523200,  3702800; 
3702900;  522500, 
522600,  3702800; 
3702700;  522800, 
523200,  3702500; 
3702400:  522800, 
522500,  3702300; 
3702200;  522300, 
522100,  3702000: 
3701900;  521600, 
521400.  3701800; 
3701700:  521100, 
520900,  3701500; 
3701400;  520400, 
520200,  3701300; 
3701200;  520000, 
519700,  3701000; 
3700900; 519300, 
519000. 3700800; 
3700700;  518800, 
518600.  3700500; 
3700800;  518100. 
518000,  3700600; 
3700400;  518100, 


518200, 

3704600; 

518200, 

3705300; 

518700, 

3706000; 

518900, 

3706500; 

520100, 

3706800; 

520500, 

3706700; 

524400, 

3706900; 

527800, 

3707000; 

528500, 

3706800; 

528700, 

3706500; 

529000, 

3706300; 

529200, . 

3706000; 

529500, 

3705800; 

529800, 

3705300; 

530100. 

3704600; 

530300, 

3703800; 

530600, 

3703300; 

530800, 

3702400: 

530900, 

3702000; 

530700, 

3701600; 

530200, 

3701400; 

529300, 

3701700; 

527700, 

3701900; 

526500, 

3702200; 

524900, 

3702400; 

523700, 

3702700; 

522900, 

3702900; 

522600, 

3702600; 

523000. 

3702400; 

522500, 

3702100; 

521800, 

3701900; 

521400, 

3701600: 

520700. 

3701400; 

520200, 

3701100; 

51950ft 

37009(H); 

519000. 

3700600; 

518300. 

3700800; 

518000. 

3700300; 


517900.  3700300; 

3700200;  517600. 

517400.  3700000; 

3699900;  516900, 

516700,  3699800; 

3699700;  516500, 

516200,  3699500; 

3699400;  515800, 

515700,  3699300; 

3699200; 515800, 

515900, 3699000; 

3698900;  516100. 

516200,  3698800; 

3698700; 516300, 

516400,  3698500; 

3698400;  516600. 

516700.  3698300; 

3698200; 516800. 

516900.  3698000; 

3697900:  517200. 

517300.  3697800; 

3697700;  517400, 

517500,  3697500; 

3697400;  517700, 

517800.  3697300; 

3697200;  517900, 
518000.  3697000; 
3696900;  518300. 
518400,  3696800; 
3696700;  518500, 
518600, 3696500: 
3696400;  518800, 
518900. 3696300; 
3696200;  519000, 
519100,  3695500; 
3695400;  518900, 
518800,  3695300; 
3695200;  518700, 
518800,  3694900; 
3694800;  518400, 
518100.  3694700; 
3694800;  517700, 
517400,  3695300; 
3696100; 514200, 
514000,  3696900; 
3696800;  513400, 
514300. 3698500: 
3698600; 514100, 
513500. 3698900; 
3699100;  514000, 
514100, 3699100; 
3699000; 514400, 
514500,  3699100; 
3699200; 514600, 
514700,  3699400; 
3699500;  514300, 
514100,  3699300; 
3699400;  514200, 
514100.  3699700; 
3699800;  513900, 
513600,  3699900; 
3700000;  513800, 
513900,  3700600; 
3700500;  514200, 
514000. 3700800; 
3701000; 513900. 
514000,  3701100: 
3701000;  514300. 
514400. 3701100; 
3701000;  514600. 
514400,  3701400; 
3701300; 514000, 
513800.  3701400; 
3701300:  513700. 
513800.  3702100; 
3702200;  513800, 


517900,  3700200; 
3700100;  517400, 
517200,  3700000; 
3699900;  516900, 
516700,  3699700; 
3699600:  516200. 
516000,  3699500; 
3699400;  515800, 
515700,  3699200; 
3699100;  515900. 
516000,  3699000; 
3698900;  516100, 
516200, 3698700; 
3698600;  516400. 
516500,  3698500; 
3698400;  516600, 
516700,  3698200; 
3698100;  516900. 
517100.  3698000; 
3697900;  517200. 
517300.3697700; 
3697600;  517500. 
517600,  3697500; 
3697400;  517700, 
517800,  3697200; 
3697100;  518000, 
518100,  3697000: 
3696900; 518300. 
518400,  3696700; 
3696600;  518600, 
518700,  3696500; 
3696400;  518800, 
518900,  3696200; 
3696000;  519100, 
519000,  3695500; 
3695400;  518900, 
518800,  3695200; 
3695100;  518800, 

518600,  3694900; 

3694800;  518400, 

518100,  3694800; 

3694900;  517400. 

515900.  3695300; 

3696100;  514200. 

514000,  3696800; 

3698400;  514300, 

514200,  3698500; 

3698600;  514100, 

513500,  3699100; 

3699200;  514100, 

514300,  3699100; 

3699000;  514400, 

514500,  3699200; 

3699300;  514700, 

514600.  3699400; 

3699500;  514300, 

514100,  3699400; 

3699500;  514100, 

514000,  3699700; 

3699800;  513900, 

513600,  3700000; 

3700500;  513900. 

514000,  3700600; 

3700500;  514200. 

514000.  3701000; 

3701200;  514000. 

514100.  3701100; 

3701000;  514300. 

514400,  3701000: 

3701300;  514400, 

514300,  3701400; 

3701300;  514000, 

513800,  3701300; 

3701700;  513800. 

513700.  3702100; 

3702200;  513800, 


517600, 

3700100; 

517200, 

3699800; 

516500, 

3699600; 

516000, 

3699300; 

515800, 

3699100; 

516000, 

3698800; 

516300. 

3698600; 

516500, 

3698300; 

516800, 

3698100; 

517100. 

3697800; 

517400. 

3697600; 

517600. 

3697300; 

517900. 

3697100; 

518100. 

3696800; 

518500. 

3696600; 

518700. 

3696300; 

519000. 

3696000; 

519000. 

3695300; 

518700. 

3695100; 

518600, 

3694700; 

517700, 

3694900; 

515900, 

3696900; 

513400, 

3698400; 

514200. 

3698900; 

514000, 

3699200; 

514300, 

3699100; 

514600, 

3699300; 

514600, 

3699300; 

514200, 

3699500; 

514000, 

3699900; 

513800, 

3700500; 

514000, 

3700800; 

513900, 

3701200; 

514100, 

3701100; 

514600, 

3701300; 

514300. 

3701400; 

513700, 

3701700; 

513700. 

3702400; 


513700,  3702400;  513700,  3702500;  513400, 
3702500; 513400,  3702600;  513500,  3702600; 
returning  to  513500,  3702800;  land  bounded 
by  490900, 3714600;  491300,  3714600; 
491300.  3714500;  491400.  3714500;  491400. 
3714400;  491600.  3714400;  491600.  3714500; 
492200,  3714500;  492200,  3714200;  490900, 
3714200;  490900.  3714600;  land  bounded  by 
500900,  3712800;  501000,  3712800;  501000. 
3712500; 500900,  3712500;  500900,  3712800 
land  bounded  by  501000,  3712500;  501100, 
3712500;  501100,  ^712400;  501000,  3712400 
501000.  3712500;  land  bounded  by  507000, 
3715900;  507200,  3715900;  507200,  3715800 
507000,  3715800;  507000,  3715900;  land 
bounded  by  498200,  3707300;  498500, 
3707300; 498500,  3707200;  498600,  3707200 
498600,  3706800;  498700,  3706800;  498700, 
3706500: 498600,  3706500;  498600, 3706600 
498500,  3706600;  498500,  3706700;  498300. 
3706700;  498300.  3706900;  498200,  3706900 
498200, 3707000; 498100, 3707000;  498100. 
3707200;  498200,  3707200;  498200,  3707300 
land  bounded  by  508400,  3702400;  508500, 
3702400; 508500, 3702300;  508400,  3702300 
508400,  3702400;  land  bounded  by  512700, 
3701200; 512900, 3701200;  512900,  3700900 
513200.  3700900:  513200.  3700800;  513300. 
3700800;  513300.  3700600;  513200,  3700600 
513200.  3700400;  513100.  3700400;  513100, 
3700100;  512900,  3700100;  512900,  3700200 
512600,  3700200;  512600,  3700300;  512400. 
3700300;  512400,  3700400;  512200,  3700400 
512200,  3700500;  512300,  3700500;  512300, 
3700800;  512200,  3700800;  512200,  3700900 
512600.  3700900;  512600.  3701000;  512700. 
3701000;  512700.  3701200;  land  bounded  by 
510800.  3700500;  511000,  3700500;  511000, 
3700400;  510800,  3700400; 510800. 3700500 
land  bounded  by  513400,  3699200;  513500. 
3699200;  513500,  3699100;  513400,  3699100 
513400,  3699200;  land  bounded  by  518200, 
3700500;  518300,  3700500;  518300,  3700400 
518200,  3700400;  518200,  3700500;  land 
bounded  by  514700,  3705100;  514800, 
3705100;  514800.  3704900;  514700,  3704900; 
514700,  3705100;  excluding  land  bounded  by 
495800.  3721300;  495700,  3721300;  495700, 
3721400:  495500,  3721400;  495500,  3721100; 
495600,  3721  ick);  495600,  3721000;  495800, 
3721000;  495800,  3721300;  land  boimded  by 
507500,  3712300;  507800,  3712300;  507800, 
3712400; 508000.  3712400:  508000.  3712300 
508100, 3712300;  508100,  3712400;  508200, 
3712400;  508200,  3712700;  508000,  3712700 
508000,  3712500;  507800,  3712500;  507800, 
3712600; 507500.  3712600;  507500,  3712300 
land  bounded  by  507500,  3712300;  507400, 
3712300;  507400,  3712200;  507300,  3712200 
507300, 3712000; 507200,  3712000;  507200, 
3712100; 506900.  3712100;  506900.  3711900 
507100,  3711900;  507100.  3711800;  507200. 
3711800;  507200.  3711600;  507300,  3711600 
507300,  3711800;  507400,  3711800;  507400. 
3711900;  507500,  3711900;  507500,  3711400 
507600.  3711400;  507600.  3711300;  507800, 
3711300;  507800.  3711700;  507700,  3711700 
507700.  3711900;  507600.  3711900;  507600. 
3712100;  507500,  3712100;  507500,  3712300 
land  bounded  by  505400,  3712000;  505800, 
3712000;  505800,  3712300; 505700.  3712300 
505700. 3712400; 505500,  3712400;  505500, 
3712200;  505400,  3712200;  505400,  3712000 
land  bounded  by  520900,  3706000;  520900, 
3705600;  521100,  3705600;  521100,  3705700 
521200,  3705700;  521200.  3705600;  521400. 
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3705600: 521400. 3705700; 521300. 3705700; 
521300. 3705800: 521200.  3705800;  521200, 
3706000;  520900,  3706000;  land  bounded  by 
520900. 3706000; 520900, 3706100; 521300, 
3706100;  521300.  3706300;  521200.  3706300; 
521200.  3706400;  521000.  3706400;  521000. 
3706200;  520900. 3706200;  520900.  3706300; 
520700. 3706300: 520700.  3706100;  520800. 
3706100;  520800,  3706000:  520900,  3706000; 
land  bounded  by  523700,  3705400;  523700, 
3705300; 523800, 3705300; 523800. 3705200; 
524300.  3705200:  524300.  3705500;  523900. 
3705500;  523900.  3705400: 523700. 3705400: 
land  bounded  by  523700.  3705400:  523700, 
3705800;  523000, 3705800; 523000,  3705600; 
523100,  3705600:  523100,  3705500;  523300, 
3705500:  523300,  3705700;  523400,  3705700: 
523400,  3705500;  523500,  3705500:  523500, 
3705400;  523700,  3705400:  land  bounded  by 
513500, 3702800: 513800,  3702800; 513800, 
3703200:  513500,  3703200;  513500,  3702800: 
land  bounded  by  495800,  3721300;  495900, 
3721300; 495900, 3721200;  496000. 3721200; 
496000, 3721100; 496300,  3721100;  496300, 
3721300;  496200,  3721300;  496200,  3721400; 
496100, 3721400;  496100,  3721500; 495800, 
3721500;  495800.  3721300;  land  bounded  by 
493600, 3719600;  493600,  3719500:  493500, 
3719500;  493500,  3719000;  493800,  3719000; 
493800, 3719100;  493900,  3719100;  493900, 
3719200;  494000,  3719200:  494000,  3719400; 
493900,  3719400;  493900,  3719500;  493700. 
3719500;  493700.  3719600;  493600,  3719600; 
land  bounded  by  494200,  3719600;  494200, 
3719300;  494500,  3719300;  494500,  3719500; 
494400,  3719500;  494400,  3719600;  494200, 
3719600;  land  bounded  by  499900,  3717900; 
499900,  3717800:  499600,  3717800;  499600, 
3717600;  500100.  3717600;  500100,  3717700; 
500200, 3717700;  500200. 3717800; 500100, 
3717800;  500100, 3717900:  499900,  3717900; 
land  bounded  by  502800,  3717700:  502800, 
3717400;  503200,  3717400; 503200, 3717600; 
503000, 3717600;  503000,  3717700; 502800, 
3717700;  land  bounded  by  502100,  3717400; 
502100,  3717200;  502200,  3717200; 502200, 
3717100;  502000,  3717100;  502000,  3716900; 
502200.  3716900;  502200,  3717000;  502400, 
3717000;  502400,  3717400;  502100,  3717400; 
land  bounded  by  502100,  3716500;  502100, 
3716400;  502000,  3716400:  502000,  3716300: 
502100.  3716300;  502100.  3716200;  502300. 
3716200;  502300.  3716300;  502400.  3716300; 
502400,  3716500;  502100,  3716500;  land 
bounded  by  506300,  3715600;  506300, 
3715500;  506200,  3715500;  506200,  3715300: 
506300,  3715300;  506300,  3715100;  506400, 
3715100;  506400,  3715200;  506500,  3715200; 
506500.  3715500;  506400,  3715500;  506400. 
3715600;  506300.  3715600:  land  bounded  by 
496600. 3715300;  496600.  3714700; 496700, 
3714700;  496700.  3714600;  496800.  3714600; 
496800.  3715200;  496700,  3715200;  496700, 
3715300;  496600,  3715300;  land  bounded  by 
494600, 3714700:  494600,  3714100;  495600, 
3714100; 495600, 3714200; 495900,  3714200: 
495900,  3714100:  496400,  3714100;  496400, 
3714700;  494600,  3714700;  land  bounded  by 
507200, 3714700:  507200,  3714600; 507000. 
3714600;  507000,  3714500;  506900.  3714500; 
506900.  3714400;  507400.  3714400;  507400. 
3714700;  507200.  3714700;  land  bounded  by 
505100.  3714600;  505100.  3714300; 505200. 
3714300; 505200.  3714200;  505400.  3714200; 
505400.  3714100;  505600,  3714100:  505600, 
3714200; 505700,  3714200;  505700.  3714400; 


505600, 3714400;  505600, 3714500;  505300. 
3714500;  505300,  3714600;  505100,  3714600 
land  bounded  by  502000,  3714200:  502000, 
3714100;  501900.  3714100:  501900,  3714000 
501700,  3714000; 501700,  3713800;  501900, 
3713800;  501900,  3713600;  502100,  3713600 
502100,  3713700;  502200.  3713700;  502200. 
3713900;  502300.  3713900;  502300,  3714000 
502200,  3714000;  502200,  3714100;  502100, 
3714100;  502100.  3714200;  502000.  3714200 
land  bounded  by  504100.  3714200;  504100. 
3714000:  504400.  3714000;  504400.  3714200 
504100.  3714200;  land  bounded  by  507100. 
3714200; 507100. 3713900;  507300,  3713900 
507300,  3713800;  507600,  3713800;  507600. 
3713900; 507700,  3713900;  507700,  3714000 
508000.  3714000;  508000.  3714200:  507500, 
3714200;  507500.  3714100;  507400,  3714100 
507400,  3714200;  507100,  3714200;  land 
bounded  by  503500,  3714100;  503500. 
3714000; 503600,  3714000;  503600,  3713900; 
503900,  3713900;  503900,  3714100;  503500, 
3714100:  land  bounded  by  506100,  3714100; 
506100.  3713800:  506200,  3713800:  506200, 
3713700; 506300, 3713700; 506300,  3713800; 
506400,  3713800;  506400.  3714100;  506100. 
3714100;  land  bounded  by  505000.  3713900; 
505000. 3713800;  504900.  3713800;  504900. 
3713500;  505100,  3713500;  505100,  3713600: 
505200,  3713600:  505200,  3713900:  505000, 
3713900;  land  bounded  by  506700,  3713600; 
506700.  3713300;  507000.  3713300;  507000. 
3713600;  506700.  3713600;  land  bounded  by 
502100.  3713500;  502100, 3713100;  502300, 
3713100;  502300.  3713200:  502400.  3713200; 
502400,  3713300;  502300,  3713300;  502300, 
3713500;  502100,  3713500;  land  bounded  by 
509100,  3712200;  509100,  3711300;  509600. 
3711300; 509600.  3711400; 509700.  3711400; 
509700.  3711300;  510000.  3711300;  510000. 
3711500:  509900.  3711500;  509900.  3711600; 
509800.  3711600;  509800.  3711800;  509600. 
3711800;  509600,  3712200;  509100,  3712200; 
land  bounded  by  506000,  3711900;  506000, 
3711800:  505800,  3711800;  505800,  3711600: 
505700,  3711600;  505700,  3711500;  505800, 
3711500;  505800,  3711400;  505900,  3711400; 
505900,  3711500;  506100.  3711500;  506100. 
3711700;  506200.  3711700;  506200,  3711800; 
506100,  3711800:  506100,  3711900;  506000, 
3711900;  land  bounded  by  507200,  3711300; 
507200,  3711100;  507100,  3711100;  507100, 
3710800;  507400,  3710800;  507400,  3711300: 
507200,  3711300;  land  bounded  by  508800, 
3711300; 508800,  3711006:  508600,  3711000; 
508600.  3710900:  508900.  3710900:  508900. 
3710600; 509100.  3710600;  509100.  3710900; 
509700.  3710900;  509700.  3711000;  509800. 
3711000;  509800,  3711100;  509600,  3711100; 
509600, 3711200;  509200, 3711200;  509200, 
3711100;  509000,  3711100;  509000,  3711300; 
508800,  3711300;  land  bounded  by  505900, 
3711100;  505900,  3710800;  506200,  3710800; 
506200, 3711000;  506100, 3711000;  506100, 
3711100;  505900.  3711100;  land  bounded  by 
508200.  3710700:  508200.  3710600;  508000. 
3710600:  508000.  3710000;  507900.  3710000; 
507900. 3709200;  508000. 3709200;  508000, 
3709300:  508100.  3709300;  508100.  3709400; 
508200.  3709400;  508200.  3709700:  508400. 
3709700;  508400.  3709900;  508300.  3709900; 
508300.  3710000;  508200,  3710000;  508200, 
3710100;  508500.  3710100;  508500,  3710200; 
508600.  3710200:  508600.  3710500;  508700, 
3710500:  508700,  3710700;  508200,  3710700: 
land  bounded  by  509900,  3710600;  509900. 


3710400;  510200,  3710400;  510200,  3710600; 

509900,  3710600;  land  bounded  by  509500. 

3710200:  509500.  3710000;  509400.  3710000; 

509400.  3709700;  509600.  3709700;  509600. 

3709800;  509700.  3709800;  509700.  3709600; 

510000,  3709600;  510000, 3710000; 509900, 

3710000;  509900, 3710100;  509800.  3710100; 

509800,  3710200;  509500,  3710200;  land 

bounded  by  508700,  3709900;  508700, 

3709800;  508500.  3709800;  508500,  3709600; 

508900,  3709600;  508900,  3709800;  509000. 

3709800;  509000.  3709900;  508700. 3709900; 

land  bounded  by  499100,  3708600;  499100. 

3708500;  499000.  3708500;  499000.  3708400; 

498900.  3708400;  498900,  3708300;  499100, 

3708300;  499100.  3708200;  499000,  3708200; 

499000.  3708000;  499100,  3708000;  499100. 

3707900;  499600.  3707900;  499600.  3708100; 

499500.  3708100;  499500.  3708200;  499700. 

3708200;  499700.  3708300;  499800.  3708300; 

499800, 3708500;  499400.  3708500;  499400, 

3708300;  499300,  3708300;  499300,  3708500; 

499200,  3708500;  499200,  3708600;  499100. 

3708600;  land  bounded  by  512300,  3708500; 

512300,  3708100;  512900.  3708100;  512900. 

3707800;  512700.  3707800;  512700.  3707600; 

513000,  3707600; 513000,  3707500;  512800, 

3707500;  512800,  3707400:  512700,  3707400; 

512700,  3707200;  512900.  3707200;  512900, 

3707300;  513000,  3707300;  513000,  3707100; 

513100,  3707100; 513100,  3707000;  513200, 

3707000;  513200,  3707400;  513400,  3707400; 

513400.  3707700;  513300.  3707700;  513300. 

3707800;  513100, 3707800;  513100,  3707900; 

513200,  3707900;  513200,  3708100;  513300, 

3708100;  513300,  3708300;  513200,  3708300; 
513200,  3708400;  513100,  3708400;  513100, 
3708500;  512800,  3708500;  512800,  3708400; 
512600,  3708400;  512600,  3708500;  512300, 
3708500;  land  bounded  by  505900,  3708300; 
505900,  3708100;  506000,  3708100;  506000, 
3708000;  506300,  3708000;  506300,  3708300; 
505900.  3708300;  land  bounded  by  507200, 
3708000;  507200, 3707800;  507100,  3707800; 
507100,  3707700;  507300,  3707700;  507300, 
3707600;  507500,  3707600;  507500,  3707900; 
507400,  3707900;  507400,  3708000; 507200, 
3708000;  land  bounded  by  511800,  3707900; 
511800,  3707700;  512000,  3707700;  512000, 
3707800;  512100,  3707800;  512100,  3707900; 
511800,  3707900;  land  bounded  by  512200, 
3707800;  512200, 3707600;  512100,  3707600; 
512100,  3707300;  512300,  3707300;  512300, 
3707200;  511900,  3707200;  511900,  3706800; 
511800, 3706800; 511800, 3706700;  511700, 
3706700;  511700,  3706500;  511800,  3706500; 
511800,  3706400;  512100,  3706400;  512100, 
3706500;  512200,  3706500;  512200,  3706600; 
512100,  3706600;  512100,  3706700:  512300, 
3706700;  512300, 3706800; 512500.  3706800; 
512500.  3707100;  512600.  3707100;  512600. 
3707400;  512400,  3707400:  512400,  3707600; 
512300.  3707600;  512300.  3707800;  512200. 
3707800;  land  bounded  by  508100.  3707500; 
508100.  3707200;  508400,  3707200;  508400. 
3707500;  508100,  3707500;  land  bounded  by 
509300.  3707300;  509300.  3707200;  509200. 
3707200;  509200. 3707100; 509300.  3707100 
509300,  3707000;  509400,  3707000;  509400, 
3707100;  509500,  3707100;  509500,  "3707000 
509700,  3707000;  509700,  3707300;  509500, 
3707300;  509500,  3707200;  509400,  3707200 
509400,  3707300;  509300,  3707300;  land 
bounded  by  506900,  3707100;  506900, 
3707000;  506800,  3707000;  506800,  3706900; 
506900,  3706900;  506900,  3706800;  507100. 
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3706800;  507100,  3706700;  507200,  3706700 
507200,  3706800;  507300,  3706800;  507300, 
3706900;  507200,  3706900;  507200,  3707100 
506900,  3707100;  land  bounded  by  508300, 
3707100;  508300,  3706800;  508600,  3706800 
508600,  3707100;  508300,  3707100:  land 
bounded  bv  513500, 3706800;  513500, 
3706600;  513700.  3706600;  513700,  3706500; 
513900.  3706500;  513900.  3706800;  513500. 
3706800;  land  bounded  by  520000,  3706300; 
520000.  3706000;  520300.  3706000;  520300, 
3706300;  520000,  3706300;  land  bounded  by 
52B300,  3706200;  528300,  3705900:  528600, 
3705900;  528600,  3706200;  528300,  3706200; 
land  bounded  bv  519300,  3706100;  519300, 
3705700;  519400,  3705700;  519400,  3705600: 
519800,  3705600;  519800,  3705900;  519500, 
3705900;  519500,  3706100;  519300,  3706100; 
land  bounded  by  509100,  3705900;  509100, 
3705700;  509200,  3705700;  509200,  3705400; 
509400,  3705400:  509400,  3705700:  509300, 
3705700;  509300,  3705800;  509200,  3705800; 
509200,  3705900;  509100,  3705900;  land 
bounded  by  508000,  3705800;  508000, 
3705600;  507900,  3705600;  507900,  3705400; 
508000,  3705400;  508000,  3705300;  508100, 
3705300;  508100,  3705200;  S08200,  3705200; 
508200,  3705100;  508400,  3705100;  508400, 
3;'05000;  508600,  3705000;  50860Q,  3705200; 
508500,  3705200;  508500,  3?05300;  508600, 
3705300;  508600,  3705600;  508400,  3705600; 
508400,  3705500;  508200,  3705500;  508200, 
3705600:  508300,  3705600:  508300,  3705700; 
508200,  3705700;  508200,  3705800;  508000. 
3705800;  land  bounded  by  506500,  3705400; 
506500,  3705300;  506700,  3705300:  506700, 
3705200;  506900,  3705200;  506900,  3705100; 
507100,  3705100:  507100,  3705000;  507300. 
3705000;  507300,  3704900;  507500,  3704900; 
507500,  3704800;  507700,  3704800;  507700. 
3704700:  507600.  3704700;  507600.  3704600; 
507700.  3704600;  507700,  3704500;  507800, 
3704500;  507800,  3704600:  507900,  370^600: 
507900,  3704800;  508000,  3704800;  508000, 
3704900;  507700,  3704900:  507700,  3705000; 
507500,  3705000;  507500,  3705100;  507200, 
3705100;  507200,  3705200;  507000,  3705200: 
507000,  3705300;  506800,  3705300;  506800, 
3705400;  506500,  3705400;  land  bounded  by 
514800,  3705400;  514800,  3705200;  514700, 
3705200;  514700,  3705300;  514500,  3705300; 
514500,  3705200;  514400,  3705200;  514400, 
3705000;  514200,  3705000:  514200.  3704800; 
514409.  3704800;  514400.  3704700;  514700, 
3704700;  514700,  3704600;  514800,  3704600; 
514800,  3704900;  515200,  3704900;  515200. 
3705100;  515100.  3705100;  515100.  3705200; 
515000,  3705200;  515000,  3705300;  514900, 
3705300;  514900,  3705400;  514800,  3705400; 
land  bounded  by  519500,  3705300;  519500, 
3705200;  519300,  3705200;  519300,  3704900; 
519500,  3704900;  519500,  3705000:  519600, 
3705000;  519600,  3704900;  519800,  3704900; 
519800,  3705300;  519500,  3705300;  land 
bounded  by  524300,  3705100;  524300, 
3705000;  524100,  3705000;  524100,  3704800; 
524500,  3704800;  524500,  3704900;  524600, 
3704900;  524600,  3704800;  524700,  3704800; 
524700,  3704700;  524900,  3704700;  524900, 
3705000;  524700,  3705000;  524700,  3705100; 
524300,  3705100;  land  bounded  by  529100, 
3705000;  529100,  3704800;  529200,  3704800; 
529200,  3704600;  529400,  3704600;  529400, 
3704900;  529300,  3704900;  529300,  3705000; 
529100,  3705000;  land  bounded  by  509400. 
3704900;  509400.  3704700;  510000.  3704700; 


510000.  3704600;  509900,  3704600;  509900. 
3704500;  509800.  3704500;  509800.  3704300; 
510100.  3704300;  510100,  3704600;  510600. 
3704600;  510600,  3704800;  509600,  3704800; 
509600,  3704900;  509400,  3704900;  land 
bounded  by  516600,  3704800:  516600, 
3704700;  516500,  3704700;  516500,  3704500; 
516600.  3704500;  516600,  3704400;  516800, 
3704400;  516800,  3704700:  516700,  3704700; 
516700,  3704800;  516600,  3704800;  land 
bounded  by  508200, 3704600;  508200, 
3704500;  508000,  3704500;  508000,  3704300 
508200,  3704300;  508200,  3704100;  508100, 
3704100;  508100,  3703900;  508000,  3703900 
508000,  3704000;  507900,  3704000;  507900, 
3703900;  507800,  3703900;  507800,  3703600 
508100,  3703600:  508100,  3703800;  508200, 
3703800;  508200,  3704000;  508300,  3704000 
508300,  3703700;  508400,  3703700;  508400, 
3704100;  508500,  3704100;  508500,  3704200 
508400,  3704200;  508400,  3704300:  508600, 
3704300;  508600,  3704500;  508400,  3704500 
508400,  3704600;  508200,  3704600;  land 
bounded  by  525900,  3704600;  525900, 
3704500r  525600,  3704500;  525600,  3704300 
525400,  3704300:  525400,  3704100:  525500, 
3704100;  525500,  3704000;  525400,  3704000 
525400,  3703900;  525300,  3703900;  525300, 
3703700;  525400,  3703700;  525400,  3703600 
525600,  3703600:  525600,  3703500;  525800, 
3703500;  525800,  3703600;  525900,  3703600 
525900,  3703800;  525700,  3703800;  525700, 
3703900;  525600,  3703900;  525600,  3704000 
525700,  3704000;  525700,  3704200:526000, 
3704200;  526000.  3704300;  526100,  3704300 
526100,  3704600;  525900,  3704600:  land 
bounded  by  514500,  3704400;  514500, 
3704200;  514600,  3704200;  514600,  3704100; 
514900,  3704100;  514900,  3704400;  514500, 
3704400;  land  bounded  by  509700,  3704200; 
509700,  3704000;  509900,  3704000;  509900,. 
3703900;  510100.  3703900;  510100,  3704100; 
510000,  3704100;  510000.  3704200;  509700, 
3704200;  land  bounded  by  520600,  3704100; 
520600,  3703800;  520900,  3703800;  520900, 
3704100;  520600,  3704100;  land  bounded  by 
526700,  3703600;  526700,  3703300;  526900, 
3703300;  526900,  3703400;  527000,  3703400; 
527000,  3703500;  526900,  3703500:  526900, 
3703600;  526700,  3703600;  land  bounded  by 
529000,  3703600;  529000,  3703500;  528900, 
370350Q;  528900,  3703300:  529300,  3703300; 
529300,  3703500;  529200.  3703500;  529200, 
3703600;  529000,  3703600;  land  bounded  by 
513100,  3703400;  513100,  3703100;  513400. 
3703100;  513400.  3703300;  513300.  3703300; 
513300.  3703400;  513100.  3703400;  land 
bounded  by  521600, 3703300;  521600, 
3703100;  522000,  3703100;  522000,  3703000; 
522100,  3703000;  522100,  3703200;  522000, 
3703200;  522000,  3703300;  521600,  3703300; 
land  bounded  by  525300,  3703300;  525300, 
3703100;  525200,  3703100;  525200,  3702900: 
525500,  3702900;  525500,  3703000;  525700, 
3703000;  525700,  3703300;  525300,  3703300; 
land  bounded  by  525900,  3703300;  525900, 
3703200:  525800,  3703200;  525800,  3703000; 
526100,  3703000;  526100,  3703300;  525900, 
3703300;  land  bounded  by  519400,  3703100; 
519400,  3702700;  519600,  3702700;  519600, 
3702600;  519700.  3702600;  519700.  3702700; 
520200. 3702700;  520200.  3702800;  520700. 
3702800:  520700.  3702900;  521000.  3702900; 
521000,  3703100:  520900,  3703100;  520900, 
3703000;  520100,  3703000;  520100,  3702900; 
519700,  3702900;  519700,  3702800;  519600, 


3702800:  519600,  3703100:  519400,  3703100 
land  bounded  by  521300,  3702800;  521300, 
3702600;  521500,  3702600;  521500,  3702500 
521800,  3702500;  521800,  3702800;  521700, 
3702800; 521700,  3702700:  521600,  3702700 
521600,  3702800;  521300,  3702800;  land 
bounded  by  515200,  3702200;  515200, 
3702000;  515600,  3702000:  515600,  3702200 
515200,  3702200;  land  bounded  by  514200, 
3702000;  514200,  3701800:  514300.  3701800 
514300,  3701600:  514500,  3701600:  514500, 
3701700;  514600,  3701700;  514600,  3701800 
514500,  3701800;  514500,  3701900;  514400, 
3701900:  514400,  3702000:  514200,  3702000 
and  land  bounded  by  515200,  3698700; 
515200,  3698400;  515600,  3698400;  515600, 
3698600;  515500,  3698600;  515500,  3698700; 
515200,  3698700.  In  the  vicinity  of  Murrieta, 
lands  bounded  by  the  following  UTM  NAD27 
coordinates  (E,  N):  486700.  3722000;  487000. 
3722000;  487000.  3721700;  486900,  3721700 
486900,  3721800:  486800,  3721800;  486800, 
3721900;  486700,  3721900;  486700,  3722000 
land  bounded  by  484200,  3716600:  484300, 
3716600;  484300,  3716500;  484500,  3716500 
484500.3716400;  484800,  3716400;  484800. 
3715900;  484600.  3715900;  484600.  3715700 
484500.  3715700;  484500.  3715600;  484400. 
3715600;  484400.  3715500;  484300.  3715500 
484300.  3715400:  484200.  3715400;  484200. 
3715700;  484300.  3715700;  484300.  3716000 
484400.  3716000;  484400,  3716200;  484200, 
3716200;  484200,  3716600:  land  bounded  by 
484500,  3714800;  484600,  3714800;  484600. 
3714700;  484900,  3714700;  484900,  3714500; 
484800,  3714500;  484800,  3714600;  484500, 
3714600;  484500,  3714800;  land  bounded  by 
487900,  3717400;  488200,  3717400;  488200. 
3717300;  488000.  3717300;  488000,  3717100: 
488200,  3717100:  488200,  3717000;  488100, 
3717000;  488100,  3716800;  487900,  3716800 
487900,  3716500;  488100,  3716500;  488100, 
3716300;  488000,  3716300;  488000,  3715900 
488200,  3715900;  488200,  3715800;  487400, 
3715800;  487400,  3716300;  487200,  3716300 
487200,  3716200;  487000,  3716200;  487000, 
3716100;  486900,  3716100;  486900,  3715800 
487000,  3715800;  487000,  3715700;  487100, 
3715700; 487100, 3715600; 487200,  3715600 
487200,  3715500:  487100,  3715500;  487100, 
3715400;  486600,  3715400:  486600.  3715300 
486400.  3715300;  486400.  3715200;  486300. 
3715200;  486300,  3715100:  486200,  3715100 
486200,  3714900:  485900,  3714900;  485900, 
3714800;  485800,  3714800;  485800,  3714700 
485700.  3714700;  485700.  3714200;  485100. 
3714200;  485100.  3714300:  484900.  3714300 
484900.  3714200:  484800.  3714200:  484800. 
3714400:  484900.  3714400;  484900.  3714500 
485200.  3714500;  485200.  3714400;  485300. 
3714400;  485300.  3714300;  485400.  3714300 
485400.  3714400;  485500,  3714400;  485500, 
3714700;  485400,  3714700;  485400,  3714900 
485800,  3714900;  485800,  3715100;  485600, 
3715100;  485600,  3715000;  485200,  3715000 
485200.  3715100;  484900.  3715100;  484900. 
3715000;  484800,  3715000;  484800,  3715100 
484700,  3715100;  484700,  3715300;  484800, 
3715300;  484800,  3715400;  484900.  3715400 
484900,  3715200;  485200,  3715200;  485200. 
3715300; 485300.  3715300;  485300,  3715400 
485500,  3715400;  485500,  3715300:  485700. 
3715300; 485700.  3715700;  485800.  3715700 
485800.  3715800;  485700.  3715800;  485700. 
3716200;  485400.  3716200;  485400.  3716400 
485900.  3716400;  485900.  3717000:485300. 
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3717000;  485300, 
485100,  3716600; 
3717300;  485800, 
486000,  3717200; 
3717000;  486100, 
486200,  3716700; 
3716400;  486300, 
486400,  3716500; 
3716600;  486500, 
486700,3717000; 
3717100;  486900, 
487400, 3716500; 
3716600;  487500, 
487600,  3717000; 
3717100;  487600, 
487800.  3717200; 
3717100;  487900, 
488700,  3715400: 
3715300;  489000, 
489100. 3715000; 
3714900;  489000, 
488700.  3714500; 
3714300;  488700, 
488900. 3714000; 
3713900;  489000, 
489100, 3712900: 
3712600;  488800, 
488700, 3712700; 
3713200; 488000, 
487900,  3712900: 
3712800;  487600. 
487700. 3712900; 
3713000;  487800. 
487900, 3714100; 
3714300;  488300, 


3716700; 485100,  3716700 
485000.  3716600:  485000, 
3717300:  485800,  3717200 
486000,  3717000;  486100, 
3716900;  486200.  3716900 
486100. 3716700: 486100. 
3716400; 486300. 3716500 
486400.  3716600:  486500. 
3716800; 486700,  3716800 
486800,  3717000;  486800, 
3717100: 486900, 3716500 
487400, 3716600: 487500, 
3716700; 487600,  3716700 
487400. 3717000; 487400. 
3717100; 487600. 3717200 
487800.  3717100;  487900. 
3717400:  land  bounded  by 
488900.  3715400:  486900, 
3715300: 489000,  3715000 
489100,  3714900:  489000. 
3714800; 488700, 3714800 
488900,  3714500;  488900, 
3714300;  488700,  3714000 
488900,  3713900;  489000. 
3714000;  489100. 3714000 
488900.  3712900;  488900. 
3712600:  488800. 3712700 
488700,  3713200:  488000, 
3713000; 487900, 3713000 
487800, 3712900:  487800, 
3712800;  487600. 3712900 
487700.  3713000;  487800. 
3713100;  487900. 3713100 
488200,  3714100;  488200. 
3714300;  488300,  3714800; 


488400,  3714800;  488400,  3715200;  488500, 
3715200;  488500.  3715300;  488700.  3715300; 
488700.  3715400;  land  bounded  by  489200. 
3714300; 489500.  3714300;  489500.  3714200; 
489200,  3714200;  489200.  3714300:  land 
bounded  by  489400.  3714900;  489800. 
3714900;  489800,  3714200;  489700,  3714200; 
489700,  3714600;  489500.  3714600;  489500. 
3714700;  489400,  3714700;  489400.  3714900; 
and  land  bounded  by  487800,  3717600; 
487800,  3717500;  487600.  3717500;  487600. 
3717400;  487400.  3717400;  487400.  3717500 
486300.  3717500;  486300.  3717600;  486200. 
3717600; 486200. 3717800; 485800. 3717800 
485800. 3718600;  486000. 3718600;  486000, 
3718800;  485900,  3718800; 485900.  3718900 
485800,-3718900;  485800,  3719000;  485000. 
3719000; 485000. 3719700;  485100,  3719700 
485100,  3719900;  485200.  3719900;  485200, 
3720100; 485300, 3720100;  485300.  3720300 
485400.  3720300;  485400.  3720500;  485500, 
3720500;  485500,  3720600;  485800,  3720600 
485800,  3721300;  485900.  3721300:  485900. 
3721400;  486100.  3721400;  486100.  3721200 
486500.  3721200;  486500.  3721400;  486800. 
3721400;  486800,  3721500;  486900.  3721500 
486900.  3721300;  487100.  3721300;  487100. 
3721400; 487600,  3721400;  487600,  3721200 
487700,  3721200:  487700,  3720900;  487500, 
3720900;  487500,  3721000;  487300,  3721000 
487300, 3720800;  487100.  3720800;  487100, 
3720700; 487000,  3720700;  487000.  3720600 
486800.  3720600;  486800.  3720700;  486700. 
3720700;  486700.  3720600;  486400.  3720600 
486400.  3720400;  486500.  3720400;  486500, 


3720300;  486900,  3720300; 486900,  3720100 
487000.  3720100;  487000.  3719800;  487200, 
3719800:  487200.  3720000;  487300.  3720000 
487300,  3720100;  487400,  3720100;  487400, 
3720700;  487500,  3720700;  487500,  3720600 
487700,  3720600;  487700.  3720700;  487800, 
3720700;  487800,  3720200:  487900,  3720200; 
487900.  3720000;  487600.  3720000;  487600. 
3719900;  487500.  3719900;  487500.  3719700 
487700.  3719700;  487700.  3719800;  488000. 
3719800;  488000.  3719400;  488100.  3719400 
488100.  3719000;  488200.  3719000;  488200. 
3718600; 488300.  3718600;  488300,  3718200 
488400,  3718200;  488400,  3718000;  488300. 
3718000: 488300.  3717700; 488000.  3717700 
488000.  3717600;  487800,  3717600; 
excluding  land  bounded  by  487800.  3717600 
487800.  3717700;  487900.  3717700;  487900. 
3717900;  487500.  3717900;  487500.  3717700 
487600.  3717700;  487600,  3717600;  487800, 
3717600;  land  bounded  by  488200,  3718600; 
488100,  3718600;  488100,  3718700;  487900. 
3718700;  487900,  3718500;  487700,  3718500 
487700,  3718600:  487500,  3718600;  487500, 
3718300; 487600, 3718300; 487600,  3718100 
487800,  3718100;  487800.  3718200;  487900. 
3718200;  487900:3718300;  488100.  3718300; 
488100,  3718400;  488200,  3718400;  488200, 
3718600:  and  land  bounded  by  485900. 
3718400:  485900,  3718100;  486200,  3718100 
486200,  3718000:  486300,  3718000:  486300, 
3718100; 486400,  3718100:  486400,  3718200 
486200,  3718200;  486200,  3718300;  486100, 
3718300;  486100.  3718400;  485900.  3718400 
(iv)  Map  Unit  2  follows: 


Unit  2.  Southwest  Riverside  Unit 
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(8)  Unit  3:  Otay.  San  Diego  County. 
California. 

(i)  From  USGS  1:24,000  quadrangle  maps 
Dulzura,  Jamul  Mountains,  Potrero,  Tecate, 
Otay  Mountain,  Imperial  Beach,  and  Otay 
Mesa.  Beginning  at  the  U.S./Mexico  border  at 
UTM  NAD27  x-coordinate  507800  thence 
north  along  the  following  UTM  NAD27 
coordinates  (E.  N):  507800,  3601600  ;  507900, 
3601600; 507900. 3602100; 508100. 3602100 
508100.  3602200;  508700.  3602200;  508700. 
3602400; 508600, 3602400; 508600.  3602700 
508200.  3602700:  508200,  3603200:  508100, 
3603200;  508100,  3603400;  508000,  3603400 
508000,  3603600;  508100,  3603600;  508100, 
3603700; 508200. 3603700; 508200.  3603800 
S08400.  3603800;  thence  north  to  the  County 
of  San  Diego  Major  Amendment  (CSDMA) 
boundary  at  UTM  x-coordinate  508400; 
thence  northwest  following  the  CSDMA 
boundary  to  UTM  x-coordinate  508300: 
thence  south  and  returning  north  following 
UTM  coordinates  508300.  3604000;  507900, 
3604000;  507900,  3604100;  508000,  3604100; 
508000,  3604600;  508100,  3604600;  508100, 
3604700;  thence  east  to  the  CSDMA 
boundary  at  UTM  y-coordinate  3604700; 
thence  north  along  the  CSDMA  boundary  to 
the  Multiple  Habitat  Planning  Area  (MHPA) 
boundary:  thence  northwestward  along  the 
MHPA  boundary  to  CSDMA  boundary; 
thence  around  the  CSDMA  boundary  to  the 
MHPA  boundary;  thence  northward  along  the 
MHPA  boundary  to  UTM  y-coordinate 
3606500;  thence  west  to  UTM  coordinates  (E, 
N):  506700,  3606500;  thence  north  to  the  City 
of  Chula  Vista  Preserve  Design  (CCVPD) 
boundary  at  UTM  x-coordinate  506700; 
thence  southwestward  along  the  CCVPD 
boundary  to  the  MHPA,  thence  south  to  the 
CSDMA  boundary;  thence  around  the 
CSDMA  boundary  to  the  MHPA  boundary; 
thence  along  the  MHPA  boundary  to  UTM  y- 
coordinate  3604500:  thence  east  following 
UTM  coordinates  504600.  3604500;  504600. 
3604600;  503700.  3604600;  thence  north  to 
the  MHPA  boundary  at  UTM  x-coordinate 
S03700;  thence  west  along  the  MHPA 
boundary  and  continuing  along  Federal  lands 
boundaries;  thence  west  and  north  along  the 
Federal  lands  boundaries  to  the  MHPA 
boundary;  thence  westward  along  the  MHPA 
boundary  to  Otay  Mesa  Road;  thence  west 
along  Otay  Mesa  Road  to  the  MHPA 
boundary;  thence  northward  along  the  MHPA 
boundary  to  UTM  x-coordinate  498900; 
thence  south  and  following  UTM  coordinates 
498900, 3603400;  498800.  3603400;  498800. 
3603500;  498700.  3603500;  498700.  3603700; 
498800.  3603700;  thence  south  to  the  MHPA 
boundary  at  UTM  x-coordinate  498800; 
thence  northward  along  the  MHPA  boundary 
to  UTM  y-coordinate  3604200;  thence  east 
and  following  UTM  coordinates  498600, 
3604200;  498600.  3604700;  498500,  3604700; 
498500.  3605400;  498700.  3605400;  thence  to 
the  MHPA  boundary  at  UTM  x-coordinate 
498700;  thence  east  and  back  west  along  the 
CCVPD  boundary  to  UTM  x-coordinate 
489700;  thence  south  and  following  UTM 
coordinates  498700.  3605700;  498600. 
3605700:  498600.  3606100;  498700,  3606100; 
thence  south  to  the  CCVPD  boimdary  at  UTM 
K-coordinate  498700;  thence  eastward  along 
the  CCVPD  boundary  to  the  MHPA  boundary; 
thence  northward  along  the  MHPA  boundary 


to  UTM  x-coordinate  506400;  thence  west 
and  following  UTM  coordinates  506400. 
3607900;  506300,  3607900;  506300,  3608100; 
thence  east  to  the  MHPA  boundary  at  UTM 
y-coordinate  3608100;  thence  northward 
along  the  MHPA  to  UTM  x-coordinate 
505900;  thence  north  along  UTM  x- 
coordinate  505900  to  the  CCVPD;  thence 
north  and  east  along  the  CCVPD  boundary  to 
UTM  x-coordinate  506200;  thence  north  to 
UTM  coordinates  (E.N)  506200.  3614200, 
thence  east  to  the  CCVPD  boundary  at  UTM 
y-coordinate  3614200;  thence  north  and  east 
along  the  CCVPD  boundary  to  the  MHPA 
boundary:  thence  north  along  the  MHPA 
boundary  to  UTM  x-coordinate  503800; 
thence  south  and  following  UTM  coordinates 
503800.  3614900;  503000,  3614900;  thence 
north  to  the  SDNWR  boundary  at  UTM  x- 
coordinate  503000;  thence  around  the 
SDNWR  boundary  to  the  MHPA  boundary: 
thence  southeastward  along  the  MHPA 
boundary  to  the  SDNWR  boundary;  thence 
northeastwetrd  and  returning  southwestward 
along  the  SDNWR  boundary  to  the  MHPA 
boundary;  thence  south  along  the  MHPA 
boundary  to  the  CSDMA  boundary;  thence 
south  along  the  CSDMA  boundary  to  the 
MHPA  boundary;  thence  north  along  the 
MHPA  boundary  to  UTM  y-coordinate 
3620200;  thence  west  and  following  UTM 
coordinates  507300,  3620200;  507300, 
3620300;  thence  east  to  the  MHPA  boundary 
at  UTM  y-coordinate  3620300;  thence  north 
along  the  MHPA  boundary  to  Highway  94; 
thence  east  along  Highway  94  to  the  MHPA 
boundary;  thence  southeastward  along  the 
MHPA  boundary  to  the  SDNWR  boundary: 
thence  north  along  the  SDNWR  boundary  to 
Highway  94;  thence  east  along  Highway  94 
to  the  SDNWR  boundary;  thence  south  the 
SDIvfWR  boundary  to  UTM  y-coordinate 
3619400;  thence  east  and  following  UTM 
coordinates  510000.  3619400;  510000, 
3618800;  509900,  3618800;  thence  north  to 
the  MHPA  boundary  at  UTM  x-coordinate 
509900:  thence  west  along  the  MHPA 
boundary  to  UTM  x-coordinate  509800; 
thence  south  and  following  UTM  coordinates 
509800.  3618800;  509400.  3618800;  thence 
north  to  the  MHPA  boundary  at  UTM  x- 
coordinate  509400;  thence  west  along  the 
MHPA  boundary  to  UTM  x-coordinate 
508800:  thence  south  and  following  UTM 
coordinates  508800.  3617800:  509500. 
3617800;  509500.  3617700;  510200,  3617700; 
510200.  3617600;  510300,  3617600;  510300. 
3617700;  thence  east  to  California 
Department  of  Fish  and  Game  (CDFG)  lands 
at  UTM  y-coordinate  3617700;  thence  north 
and  east  along  the  CDFG  lands  to  Highway 
94;  thence  southeastward  along  Highway  94 
to  the  MHPA  boundary;  thence  west  along 
the  MHPA  boundary  to  CDFG  lands;  thence 
south  and  west  along  the  CDFG  lands  to  the 
MHPA  boundary;  thence  around  the  MHPA 
boundary  to  CDFG  lands;  thence  along  the 
CDFG  lands  to  UTM  x-coordinate  514900; 
thence  south  and  following  UTM  coordinates 
514900.  3612300;  515400.  3612300:  515400. 
3612200;  515300.  3612200;  515300,  3612100; 
515100. 3612100;  515100.  3612000;  515000. 
3612000;  515000,  3611900;  515200,  3611900 
515200,  3611700;  515400,  3611700;  515400, 
3611600;  515600,  3611600;  515600,  3611700 
515700,  3611700;  515700, 


3611800;  516000,  3611800;  516000,  3611700 
516700,  3611700;  516700,  3611800;  516800, 
3611800: 516800, 3611700;  516900, 3611700 
516900,  3611500;  517000,  3611500;  517000, 
3611300:  516900,  3611300;  516900,  3611100 
517100,  3611100;  517100,  3611200;  517300, 
3611200;  517300,  3611000;  517400,  3611000 
517400,  3610800;  517100,  3610800;  517100, 
3610600;  517000.  3610600;  517000,  3610500 
516900,  3610500;  516900,  3610400;  516800. 
3610400;  516800,  3610300;  516700,  3610300 
516700,  3610100;  516800,  3610100;  516800, 
3609900;  516900,  3609900;  516900,  3609300 
517000,  3609300;  517000,  3609400:  517100, 
3609400;  517100,  3609600:  517200,  3609600 
517200,  3609900:  517100,  3609900:  517100, 
3610000:  517200,  3610000;  517200,  3610100 
517400.  3610100;  517400,  3610000;  517600. 
3610000;  517600.  3609900;  517700.  3609900 
517700,  3609700;  517900,  3609700;  517900, 
3609500; 518200, 3609500;  518200,  3609700 
518500,  3609700;  518500,  3609600;  518600, 
3609600:  518600,  3609400;  518800.  3609400; 
518800,  3609100:  519100,  3609100;  519100. 
3609600:  519200,  3609600;  thence  south  to 
the  MHPA  boundary  at  UTM  x-coordinate 
519200;  thence  east  along  the  MHPA  to  UTM 
y-coordinate  3609600;  thence  south  and 
following  UTM  coordinates  521200,  3609600 
521200,  3609300;  521100.  3609300;  521100. 
3609200; 521400,  3609200;  521400,  3609100 
521500.  3609100:  521500,  3608600;  521600, 
3608600:  521600,  3608400;  521700.  3608400 
521700,  3608300;  521800,  3608300:  521800, 
3608200;  521900,  3608200;  521900,  3608000 
522000,  3608000;  522000,  3607900;  522600. 
3607900; 522600. 3607800;  522900. 3607800 
522900,  3607700:  523000,  3607700;  523000, 
3607600: 523100,  3607600;  523100.  3607700 
523300,  3607700;  523300,  3607600;  523400, 
3607600; 523400,  3607700;  523600,  3607700 
523600,  3607600;  524100,  3607600;  524100, 
3607500;  524200,  3607500;  524200,  3607300 
524300,  3607300;  524300,  3607400;  524500, 
3607400: 524500. 3607500;  524600. 3607500 
524600.  3607600;  524800.  3607600;  524800, 
3607700:  524900,  3607700;  524900,  3607600 
525100,  3607600:  525100,  3607900;  524900, 
3607900;  524900,  3608000;  524700,  3608000 
524700,  3608200:  524600,  3608200;  524600, 
3608400; 524700. 3608400;  524700,  3608600 
thence  east  to  Highway  94  at  UTM  y- 
coordinate  3608600;  thence  southeastward 
along  Highway  94  to  UTM  x-coordinate 
534000;  thence  south  and  following  UTM 
coordinates  (E,  N)  534000,  3606900;  534000, 
3606600;  534100,  3606600:  534100,  3606500 
534500.  3606500;  534500,  3606400;  534700. 
3606400;  534700.  3606300;  534800. 3606300 
534800.  3606200;  534900.  3606200;  534900. 
3606100;  535000.  3606100;  535000.  3606000 
535100,  3606000;  535100.  3605600;  535200. 
3605600:  535200,  3605300:  535100, 3605300 
535100,  3605000;  535000,  3605000;  535000, 
3604800;  534900,  3604800;  534900,  3604700 
534800.  3604700;  534800,  3604600;  534700. 
3604600;  534700.  3604500;  534800.  3604500 
534800, 3604400; 534600,  3604400;  534600, 
3604300;  534700,  3604300;  534700.  3604200 
thence  south  to  the  U.S./  Mexico  border  at 
UTM  x-coordinate  534700;  returning  to  the 
point  of  begiiming  on  the  U.S./Mexico  border 
at  UTM  x-coordinate  507800;  excluding  the 
Otay  landfill;  the  planned  recreational  areas 
in  the  Otay  River  Valley  and  the  university 
site  as  illustrated  in  the  City  of  Chula  Vista's 
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subarea  plan;  land  bounded  by  the  following 
UTM  coordinates  (E.  N)  508700.  3602200; 
508700.  3602100;  508800,  3602100;  508800. 
3602200;  508700,  3602200;  and  land 
bounded  by  the  following  UTM  coordinates 
(E,  N) 514700.  3610400: 515200,  3610400; 
515200,  3610^:00;  515100,  3610200;  515100, 
3610100; 515300. 3610100;  515300.  3610200 
515500.  3610200;  515500,  3610300;  515700, 
3610300;  515700,  3610400;  516000,  3610400 
516000,  3610300;  516100,  3610300;  516100, 
3610000; 516200,  3610000;  516200,  3609800 
516300,  3609800; 516300,  3609400;  516400, 
3609400;  516400, 3609200;  516500,  3609200 
516500,  3609000;  516700,  3609000;  516700, 
3608900;  516800,  3608900;  516800,  3608800 
517000,  3608800;  517000,  3608700;  517100, 
3608700; 517100, 3608300;  517200,  3608300 
517200,  3608200;  517300,  3608200;  517300, 
3608300;  517500, 3608300;  517500,  3608200 
517600,  3608200; 517600, 3608000;  517500, 
3608000;  517500,  3607900;  517700,  3607900 
517700,  3608000;  517800, 3608000;  517800, 
3608100; 518000, 3608100; 518000,  3608000 
518100,  3608000;  518100,  3608200;  518200, 
3608200;  518200, 3608300;  518300,  3608300 
518300,  3608400;  518400,  3608400;  518400, 


3608500;  518500. 
518800,  3608600; 
3608000;  518700, 
518600,  3607500; 
3607200;  518600, 
518400,  3607000; 
3606600;  518200, 
517900,3606600; 
3606500;  516400, 
515900,  3606600; 
3606500;  515500, 
515400.  3606600; 
3606700;  515200, 
515100,  3606700; 
3606500;  514900, 
514800,  3606400; 
3606300;  514700, 
514500.  3606000; 
3605900; 514300, 
514200,  3605800: 
3605700:  514000, 
513800,  3605500; 
3605600;  513300, 
512800,  3605700; 
3605800;  512700, 
512800, 3606000; 
3606400;  512700, 


3608500;  518500. 
518800,  3608000; 
3607900;  518600, 
518700, 3607500; 
3607200;  518600, 
518400,  3606600; 
3606500:517900, 
516900, 3606600; 
3606500;  516400. 
515900, 

3606500;  515500. 
515400, 3606700; 
3606800; 515100. 
515000,3606700; 
3606500;  514900, 
514800.  3606300; 
3606100;  514500, 
514400,  3606000; 
3605900;  514300, 
514200,  3605700: 
3605600; 513800, 
513500,  3605500; 
3605600;  513300. 
512800,  3605800; 
3605900:512800, 
512900,  3606000; 
3606400;  512700, 


3608600: 

518700, 

3607900; 

518700. 

3607000: 

518200. 

3606500: 

516900, 

3606600; 

3606600: 

515200, 

3606800: 

515000, 

3606400; 

514700, 

3606100: 

514400, 

3605800: 

514000, 

3605600: 

513500, 

3605700: 

512700, 

3605900: 

512900, 

3606700; 


512800,  3606700:  512800,  3607000;  512900, 
3607000:  512900,  3607100;  512800,  3607100; 
512800,  3607200;  512700.  3607200;  512700, 
3607300;  513000,  3607300:  513000,  3607500; 
512900.  3607500;  512900.  3607700;  512800, 
3607700;  512800,  3607800:  512700,  3607800: 
512700.  3607900:  512800,  3607900;  512800. 
3608000;  512600,  3608000;  512600,  3608200; 
512800.  3608200:  512800.  3608300:  512900. 
3608300;  512900.  3608700:  513100,  3608700; 
513100,  3608800;  513200.  3608800:  513200. 
3609100:  513100.  3609100;  513100.  3609400; 
513000.  3609400;  513000.  3609600;  513200. 
3609600:  513200,  3609700;  513600,  3609700; 
513600.  3609600;  513900.  3609600;  513900. 
3609500;  514300.  3609500;  514300,  3609600; 
514400.  3609600;  514400,  3609500;  514500, 
3609500:  514500,  3609400;  514600,  3609400; 
514600, 3609300:  514900,  3609300: 514900. 
3609400:  514800,  3609400;  514800.  3609600; 
514700, 3609600; 514700,  3609700; 514600. 
3609700;  514600,  3609900;  514700.  3609900: 
514700.  3610400. 
(ii)  Map  Unit  3  follows: 

BILUNG  CODE  4310-S6-P 


Unit  3.  Otay  Unit 


MEXICO 


S    \lilcs 


■LUNG  COM  4S10-SB-C 

(9)  Unit  4:  Jacumba.  San  Diego  County, 
California. 

(i)  From  USGS  1:24.000  quadrangle  maps 
lacumba.  Jacumba  OE  S,  and  Live  Oak 
Springs.  Beginning  at  the  US/Mexico  border 
at  UTM  NAD27  x-coordinate  575300,  lands 


bounded  by  the  following  UTM  NAD27 
coordinates  (E.  N):  575300.  3608400;  575300, 
3608700; 575400. 3608700:  575400.  3608800 
575500.  3608800:  575500.  3608900;  575600. 
3608900: 575600. 3609100;  575700.  3609100 
575700. 3609300;  575800. 3609300;  575800. 
3609500;  576200.  3609500;  576200.  3609600 


576500. 3609600; 
3609700;  576800. 
576900. 3610000; 
3610400:  576900, 
576800.  3610700; 
3611200:  576900. 
577000.  3611400; 


576500.  3609700; 
3609800; 576900, 
577000. 3610000; 
3610400;  576900. 
576800.3611200; 
3611300;  577000. 
576900, 3611400; 


576800. 

3609800; 

577000. 

3610700; 

576900. 

3611300; 

576900, 


3611600;  576800,  3611600;  576800.  3611700; 
■176700.  3611700;  576700.  3611900;  576600, 
3611900;  thence  north  to  Interstate  8  at  UTM 
x-coordinate  576600;  thence  west  along 
Interstate  8  to  UTM  x-coordinate  571500, 
thence  southward  following  UTM 
coordinates  (E,  N)  571500.  3613800;  571400, 
3613800; 571400,  3613600; 571500.  3613600 
571500.  3613500; 571600, 3613500; 571600. 
3613400;  571700.  3613400;  571700.  3613000 
571500.  3613000;  571500.  3612800;  571400, 
3612800;  571400,  3612400;  571500.  3612400 
571500,  3612200;  571400.  3612200;  5714D0. 
3612100; 570800. 3612100;  570800.  3612000 
570600.  3612000;  570600.  3611700;  570500, 


3611700; 570500, 
570400.  3611400; 
3611000;  570200. 
570300.  3610600; 
3610400;  570600. 
570800,  3610600; 
3610700;  571200. 
571400.  3610800; 
3610500;  571300. 
571100.  3610300; 
3610200;  570800, 
570700.  3610100; 
3609900;  570400. 
570700, 3609600; 
3609700;  571100. 


3611600;  570400. 
570100, 3611400; 
3611000:570200, 
570300,  3610400; 
3610500;  570800. 
571000.  3610600; 
3610700;  571200. 
571400, 3610500; 
3610400;  571100. 
570900.  3610300; 
3610200;  570800. 
570700,  3609900; 
3609500; 570700, 
571000.  3609600; 
3609700;  571100. 


3611600 

570100. 

3610600 

570600. 

3610500 

571000. 

3610800 

571300. 

3610400 

570900, 

3610100 

570400. 

3609500 

571000, 

3609800 


571400.  3609800;  571400.  3609600;  571300. 
3609600;  571300,  3609400;  571600,  3609400 
571600.  3609000;  571500.  3609000;  571500, 
3608900;  571200.  3608900;  571200,  3608800 
571000,  3608800;  571000,  3608600;  571100, 
3608600;  571100,  3608500;  571200,  3608500 
571200,  3608300;  571400.  3608300;  571400. 
3608200;  571500,  3608200;  571500.  3608100 
571600.  3608100;  thence  south  to  the  U.S./ 
Mexico  border  at  UTM  x-coordinate  571600; 
returning  to  the  point  of  beginning  on'the 
U.S./Mexico  border  at  UTM  x-coordinate 
575300. 
(ii)  Map  Unit  4  follows: 

nUJNG  CODE  4310-55-P 


Unit  4.  Jacumba  Unit 


\ 


San  Diego  Counly 


MEXICO 


2   lollies 


Dated:  April  2.  2002. 
Paul  Hof&nan, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  02-8525  Filed  4-12-02;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3284 
[Docket  No.  FR-4665-P-011 
RIN  2502-AH62 

Manufactured  Housing  Program  Fee 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner.  HUD. 
action:  Proposed  rule. . 

SUMMARY:  In  accordance  with  recent 
statutory  direction,  the  Department  is 
publishing  this  pro~posed  rule  to  modify 
the  amount  of  the  fee  that  is  collected 
from  manufacturers  of  manufactured 
homes  to  fund  HUD's  responsibilities 
under  the  National  Manufactured 
Housing  and  Safety  Standards  Act  of 
1974  and  to  set  minimum  payments  to 
the  States. 

DATES:  Comment  Due  Date:  May  15, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk. 
Office  of  General  Counsel.  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7":30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Cocke,  Acting  Director.  Office 
of  Consumer  and  Regulatory  Affairs. 
U.S.  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Washington.  DC  20410-8000;  telephone 
(202)  708-6401  (this  is  not  a  toll-free 
number).  Hearing-or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
hiformation  Relay  Service  at  (800)  877- 
8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  is  initiating  this 
rulemaking  to  modify  the  amount  of  the 
fee  that  will  be  collected  from 
manufactured  home  manufacturers  in 
accordance  with  section  620(d)  of  the 
National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 
of  1974  (the  Act).  These  fees  are  used  to 
offset  HUD's  expenses  for  carrying  out 
its  responsibilities  under  the  Act  and 
have  not  been  increased  for  twelve 


years.  Section  620(d)  of  the  Act,  added 
by  the  Manufactured  Housing 
Improvement  Act  of  2000  (Pub.  L.  106- 
569,  114  Stat.  2944,  approved  December 
27.  2000)  (the  MHl  Act) provides  that 
the  amount  of  any  fee  "may  only  be 
modified:  (1)  As  specifically  authorized 
in  advance  in  an  annual  appropriations 
Act;  and  (2)  pursuant  to  rulemaking  in 
accordance  with  section  553  of  title  5, 
United  States  Code."  (Section  553  of 
title  5,  United  States  Code  contains  the 
"informal"  rulemaking  requirements  of 
the  Administrative  Procedure  Act.) 
Section  620(e)  of  the  Act  (unless 
otherwise  noted  in  this  preamble, 
references  to  a  section  of  the  Act 
include  the  amendments  made  to  that 
section  by  the  MHI  Act)  further  provides 
that  amounts  from  any  fee  shall  be 
available  for  expenditiue  only  to  the 
extent  approved  in  advance  in  an 
annual  appropriations  Act. 

The  fee  that  HUD  collects  under  the 
Act  is  levied  upon  the  transportable 
sections  of  each  new  manufactured 
housing  unit,  and  the  total  amount  of 
the  fees  that  HUD  collects  aimually  is 
dependent  upon  the  number  of 
transportable  sections  produced  per 
year.  The  amendments  made  by  the  MHI 
Act  in  section  620(d)  of  the  Act.  which 
make  the  modification  of  the  amount  of 
the  fee  subject  to  implementation  only 
pursuant  to  rulemaking  in  accordance 
with  section  553  of  title  5.  United  States 
Code,  prompt  this  rulemaking. 

This  rule  would  establish  a  new  part 
3284,  under  which  the  amount  of  the  fee 
would  be  codified.  The  amount 
proposed  in  this  rule  would  be 
determined  by  dividing  the  annual 
projected  number  of  manufactured 
housing  transportable  units  into  the 
amount  appropriated  for  the  Federal 
Fiscal  Year  (FFY)  to  establish  the 
amoimt  of  the  fee  per  transportable 
section.  The  amount  appropriated  for 
FFY  2002  by  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act.  2002, 
(Pub.  L.  107-73, 115  Stat.  651,  approved 
November  27,  2001)  (FFY  2002 
Appropriations  Act)  is  $13,566,000.  The 
projected  number  of  transportable 
sections  for  the  fiscal  year  is  350,000. 
This  number  was  determined  by  using 
production  figures  compiled  over  the 
last  three  years,  projections  of 
production  from  manufactvu^d  housing 
trade  associations,  and  projections 
offered  by  manufacturers.  HUD  is 
specifically  inviting  comment  on  the 
projected  number  of  transportable 
sections.  The  use  of  this  number  would 
result  in  a  revised  fee  of  $39. 

In  accordance  with  section  620(e)(3) 
of  the  Act,  which  was  also  added  by  the 


MHI  Act,  this  rule  also  provides  that 
HUD  will  continue  to  fund  States 
having  approved  State  plans  in  amounts 
not  less  than  the  allocated  amounts, 
based  on  the  fee  distribution  system  in 
effect  on  December  26,  2000.  The  yearly 
payment  to  a  State  would  be  set  by  this 
rule  as  not  less  than  the  amount  paid  to 
that  State  for  the  12  months  ending  on 
December  26,  2000. 

n.  Findings  and  Certifications 

fustification  for  30-Day  Comment  Period 

It  is  the  general  practice  of  the 
Department  to  provide  a  60-day  public 
comment  period  on  all  proposed  rules. 
However,  the  Department  is  shortening 
its  usual  60-day  public  comment  period 
to  30  days  to  make  the  amount  of  the  fee 
effective  as  soon  as  possible  so  that 
funds  will  be  available  to  offset  the 
expenses  incurred  by  HUD  in 
connection  with  the  manufactured 
housing  program  authorized  by  the  Act. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  (UMRA)  establishes  requirements 
for  Federal  agencies  to  assess  the  effects 
of  their  regulatory  actions  on  State, 
local,  and  tribal  govenmients  and  the 
private  sector.  This  proposed  rule  does 
not  impose  any  Federal  mandates  on 
any  State,  local,  or  tribal  governments  or 
the  private  sector  within  the  meaning  of 
the  UMRA. 
Environmental  Impact 

In  accordance  with  24  CFR  50.19(c)(6) 
of  the  HUD  regulations,  this  rule  sets 
forth  fiscal  requirements  which  do  not 
constitute  a  development  decision  that 
affects  the  physical  condition  of  specific 
project  areas  or  building  sites,  and 
therefore  is  categorically  excluded  from 
the  requirements  of  the  National 
Environmental  Policy  Act  and  related 
Federal  laws  and  authorities. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
rule  and  in  so  doing  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
have  a  total  economic  impact  this 
Federal  Fiscal  Year  of  no  more  than 
$13,566,000,  the  amount  approved  by 
Congress  in  HUD's  FY  2002 
Appropriations  Act.  Congress  further 
requires  HUD  to  collect  this  amount  in 
fees  from  manufacturers  of 
manufactured  housing,  and  the  rule 
would  implement  this  mandate  by 
establishing  a  per  unit  fee  on 
transportable  sections  of  manufactured 
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housing  that  would  be  proportional  in 
its  impact,  with  a  greater  impact  on 
larger  manufacturers  and  a  lesser  impact 
on  smaller  manufacturers. 
Notwithstanding  HUD's  determination 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  nimiber 
of  small  entities,  HUD  specifically 
invites  comments  regarding  any  less 
burdensome  alternatives  to  this  rule  that 
will  meet  HUD's  objectives  as  described 
in  this  preamble. 

Federalism  Impact 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law,  unless 
the  relevant  requirements  of  section  6  of 
the  Executive  c5rder  are  met.  This  rule 
does  not  have  federalism  implications 
and  does  not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

Executive  Order  12866,  Regulatory 
.  Planning  and  Review 

The  Office  of  Management  and  Budget 
OMB)  reviewed  this  proposed  rule 
under  Executive  Order  12866  (entitied 
"Regulatory  Planning  and  Review"). 


OMB  determined  that  this  proposed  rule 
is  a  "significant  regulatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  to  the 
proposed  rule  subsequent  to  its 
submission  to  OMB  are  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the  Rules 
Docket  Clerk,  Room  10276,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC,  20410-0500. 

List  of  Subjects  in  24  CFR  Part  3284 

Consumer  protection,  Manufactured 
homes. 

Accordingly,  for  the  reasons 
discussed  in  diis  preamble,  HUD 
proposes  to  add  24  CFR  part  3284,  as 
follows: 

PART  3284— MANUFACTURED 
HOUSING  PROGRAM  FEE 

Sec. 

3284.1     Applicability. 
3284.5     Amount  of  fee. 
3284.10    Payment  to  States. 

Authority:  42  U.S.C.  5419  and  5424;  42 
U.S.C.  3535(d). 

§3284.1.    Applicability. 

This  part  applies. to  manufacturers 
that  are  subject  to  the  requirements  of 
the  National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 
of  1974  (the  Act).  The  amounts 


established  uinder  this  part  for  any  fee 
collected  from  manufactiirers  will  be 
used,  to  the  extent  approved  in  advance 
in  an  annual  appropriations  Act,  to 
offset  the  expenses  inciured  by  HUD  in 
connection  with  the  manufactured 
housing  program  authorized  by  the  Act. 

§  3284.5    Amount  of  fee. 

Each  manufacturer  must  pay  a  fee  of 
$39  (the  amount  resulting  from  dividing 
$13,566,000,  the  amouint  appropriated 
for  this  purpose  by  Congress  for  Federal 
Fiscal  Year  (FFY)  2002.  by  350,000,  the 
projected  total  number  of  transportable 
sections  that  will  be  produced  in  FFY 
2002,  based  on  industry  production 
figures)  per  transportable  section  of 
manufactured  housing  unit  that  it 
manufactures  under  the  requirements  of 
part  3280  of  this  title. 

§3284.10    Payment  to  States. 

Each  calendar  year,  HUD  will  pay 
each  State  that,  on  December  27,  2000, 
had  a  State  plan  approved  pursuant  to 
subpart  G  of  part  3282  of  this  title,  a 
total  amount  that  is  not  less  than  the 
amount  paid  to  that  State  for  the  12 
months  ending  at  the  close  of  business 
on  December  26,  2000. 

Dated:  March  14,  2002. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
(FR  Doc.  02-9000  Filed  4-12-02;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-4729-W-011 

Notice  of  Annual  Factors  for 
Datermining  Public  Housing  Agancy 
Ongoing  Administrativa  Faaa  for  ttw 
Houaing  Choica  VouctMr  Program  and 
Modarata  Rehabilitation  Programa 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
Federal  Fiscal  Year  (FY)  2002  monthly 
on-going  administrative  fee  amount  paid 
to  public  housing  agencies  (PHAs) 
administering  tenant-based  assistance 
under  the  Housing  Choice  Voucher 
Program,  and  project-based  assistance 
under  the  Project-based  Certificate 
Program,  the  Project-based  Voucher 
Program,  and  the  Moderate 
Rehabilitation  Programs  (including 
Moderate  Rehabilitation  Single  Room 
Occupancy).  The  notice  also  describes 
other  fees,  in  addition  to  the  on-going 
administrative  fees,  that  may  be 
approved  by  HUD  for  PHA  costs  of 
program  administration. 
EFFECTIVE  DATE:  April  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit.  Director.  Real  Estate 
and  Housing  Performance  Division. 
Office  of  Public  and  Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development.  Room  4210. 451 
Seventh  Street,  SW.,  Washington.  DC 
20410-8000;  telephone  niunber  (202) 
708-0477  (this  is  not  a  toll-free 
telephone  number).  Hearing  or  speech 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

HUD  pays  administrative  fees  to  a 
PHA  that  administers  housing 
assistance  programs  imder  Section  8  of 
the  United  States  Housing  Act  of  1937 
(42  U.S.C.  1437f)  in  accordance  with  the 
annual  contributions  contract  between 
HUD  and  the  PHA.  This  notice 
establishes  FY  2002  on-going 
administrative  fees  for  public  housing 
agencies  (PHAs)  administering  the 
following  programs:  tenant-based 
assistance  under  the  Housing  Choice 
Voucher  Program,  project-based 
assistance  under  the  Ptoject-based 
Certificate  Program,  the  Project-based 
Voucher  Program,  and  the  Moderate 
RehabiUtation  Program  (including 


Moderate  Rehabilitation  Single  Room 
Occupancy). 

The  FY  2002  on-going  administrative 
fee  amoimts  in  this  notice  are  used  to 
calculate  fees  earned  by  a  PHA  for  unit 
months  in  Federal  FY  2002;  that  is.  for 
unit  months  bom  October  1,  2001  to 
September  30.  2002.  HUD  will  use  the 
on-going  fee  amount  in  this  notice  for 
review  and  approval  of  year-end 
financial  statements  for  PHA  fiscal  years 
ending  on  December  31,  2001,  March 
31.  2002,  June  30.  2002,  and  September 
30.  2002.  However,  this  notice  only 
establishes  on-going  fee  amount  used  to 
calculate  the  PHA's  administrative  fee 
for  the  portion  of  the  PHA  fiscal  year 
that  falls  in  Federal  FY  2002.  On-going 
fees  for  unit  months  in  Federal  FY  2001 
are  calculated  in  accordance  with  the 
fee  notice  for  FY  2001  published  in  the 
Federal  Register  on  June  11,  2001  (66 
FR  31281). 

The  PHA  must  use  the  on-going  fee 
amounts  specified  in  this  notice  to 
project  earned  administrative  fees  in  the 
annual  PHA  budget. 

n.  statutory  Background 

In  accordance  with  the  HUD 
Appropriation  Act  for  FY  2002  (as  was 
the  case  in  fiscal  years  1999,  2000,  and 
2001).  PHA  administrative  fees  are 
determined  in  accordance  with  Section 
202  of  the  HUD  Appropriation  Act  for 
Federal  FY  1997  (Pub.  L.  104-204, 110 
Stat.  2874,  approved  September  26, 
1996),  which  established  the 
requirements  for  calculating  PHA  on- 
going administrative  fees  in  effect 
immediately  before  enactment  of  the 
Quality  Housing  and  Work 
Responsibility  Act  of  1998.  (Pub.  L. 
105-276, 115.  2461,  approved  October 
21, 1998). 

As  in  prior  fiscal  years,  under  the  pre- 
FY  99  administrative  fee  requirements, 
the  on-going  administrative  fees  for  the 
first  600  units  in  a  PHA's  Housing 
Choice  Voucher  Program  is  an  amount 
that  is  7.5  percent  of  the  base  amount 
for  the  first  600  units,  7.0  percent  of  the 
base  amount  for  each  additional 
voucher  above  600  units  and  3.0  percent 
of  the  base  amount  for  a  PHA  owned 
unit.  The  base  amount  is  adjusted 
annually. 

This  notice  specifies  the  on-going 
administrative  fee  for  PHAs 
administering  the  Housing  Choice 
Voucher  Program  or  the  Moderate 
Rehabilitation  Programs  (including 
Moderate  Rehabilitation  Single  Room 
Occupancy)  diuing  FY  2002. 

IIL  On-Goiiig  Monthly  Administrative 
Fee 

(1)  How  on-going  administrative  fees 
are  calculated.  A  PHA  is  paid  an  on- 


going administrative  fee  for  each  unit 
month  for  which  a  dwelling  unit  is 
covered  by  a  housing  assistance 
payments  contract  on  the  first  day  of  the 
month.  In  each  case,  the  on-going 
administrative  fee  is  a  specified 
percentage  of  a  defined  "base  amoimt". 

(2)  The  Base  Amount.  The  amoimt  of 
the  per  imit  on-going  administrative  fee 
is  adjusted  each  year  based  on  changes 
in  wage  data  or  other  objectively 
measurable  data,  as  determined  by 
HUD,  that  reflect  the  costs  of 
administering  the  program.  At  this  time, 
this  adjustment  is  implemented  by 
adjusting  the  base  amoimt  to  reflect 
average  local  government  wages  as 
measured  by  the  most  recent  Bureau  of 
Labor  Statistics  data  on  local 
government  wages  (ES-202  series). 

(3)  Percentage  applied  to  adjusted 
base  amount.  Under  the  fee  system,  the 
following  percentages  are  appUed  to  the 
adjusted  base  amount: 

(i)  For  all  units  except  PHA-owned. 

(A)  600  unit  threshold.  7.5  percent  of 
the  adjusted  "base  amount"  for  the  first 
600  units  in  a  covered  program.  This 
threshold  is  applied  separately  to 
determine  the  on-going  fees  earned: 

(1)  For  the  PHA's  Tenant-based 
Voucher  Program,  Project-based 
Voucher  Program  and  Project-based 
Certificate  Program;  and 

(2)  For  the  PHA's  Moderate 
Rehabilitation  Programs  (including 
Moderate  Rehabilitation  Single  Room 
Occupancy). 

(B)  Units  exceeding  600  unit 
threshold.  7.0  percent  of  the  adjusted 
"base  amount"  for  each  additional  unit 
in  the  program  above  the  600-unit 
threshold. 

(ii)  For  PHA-owned  uruts.  3.0  percent 
of  the  adjusted  "base  amoimt  for  each  . 
PHA-owned  unit. 

IV.  Other  Administratiye  Fees 

HUD  may  approve  administrative  fees 
in  addition  to  the  on-going 
administrative  fee.  The  types  of 
additional  fees  that  are  currently 
permitted  are  described  in  PIH  Notice 
2002-7  (HA),  issued  March  12,  2002. 

1.  Hard-to-House  Fee.  HUD  may  pay 
a  special  fee  to  a  PHA  for  costs  incvured 
"  in  assisting  families  who  experience 
difficulty,  as  determined  by  HUD,  in 
finding  or  leasing  appropriate  housing 
under  the  Housing  Choice  Voucher 
Program.  Hard  to  house  fees  include  the 
following: 

(a)  Hard-to-House  Fees  for  Large 
Families.  The  PHA  will  be  paid  $75 
every  time  a  hard-to-house  family  is 
actually  housed  in  a  unit  other  than  the 
family's  pre-program  unit. 

(b)  Hard-to-House  Fee  for  a  Family 
that  Includes  a  Person  with  Disabilities. 
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The  PHA  will  be  paid  $75  every  time  a 
family  that  includes  a  person  with 
disabilities  is  actually  housed  in  a  unit 
other  than  the  family's  preprogram  unit. 
HUD  pays  the  PHA  a  hard-to-house  fee 
for  the  extra  effort  provided  by  the  PHA 
in  assisting  a  family  that  includes  a 
person  with  disabilities  to  enable  them 
to  find  appropriate  housing. 

2.  Fee  for  Extraordinary  Costs.  HUD 
may  pay  a  special  one-time  fee  for 
extraordinary  costs  incurred  by  the  PHA 
in  the  operation  of  the  Housing  Choice 
Voucher  Program,  as  approved  by  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

3.  Housing  Conversion  Actions.  HUD 
provides  housing  choice  voucher 
assistance  to  assist  eligible  residents 
that  are  affected  by  several  different 
types  of  owner  or  HUD  actions 
(collectively  described  as  "housing 
conversion  actions").  When  a  PHA 
receives  a  special  allocation  of  voucher 
funding  bom  HUD  for  a  housing 
conversion  action,  the  PHA  will  receive 
a  fee.  The  amount  of  the  fee  is  $250  per 
unit  for  the  total  number  of  occupied 
units  covered  by  the  housing  conversion 
actions;  preservation  prepa3nments; 
project-based  opt-outs;  HUD 
enforcement  actions,  or  HUD  property 
disposition. 

Other  voucher  conversions  actions, 
such  as  public  housing  replacements  or 
Section  8  moderate  rehabilitation 
contract  expirations,  are  not  eligible  for 
the  fee  for  the  housing  conversion 
action. 

4.  Preliminary  Fees.  A  PHA  may  earn 
a  preliminary  fee  of  $500  per  unit  as 
reimbursement  for  preliminary  expenses 
the  PHA  incurred  in  the  first  year  the 
PHA  administers  the  first  increment  of 
funding  for  assistance  imder  the 
Housing  Choice  Voucher  Program. 

5.  Lead  Based  Paint  Fee  for  Initial 
Clearance  Test.  HUD  pays  a  PHA  $150 
to  conduct  the  initial  lead-based  paint 
hazard  clearance  test  on  paint 
stabilization  efforts  in  a  unit  occupied 
by  a  family  with  a  child  under  the  age 
of  six  in  connection  with  the  PHA's 
housing  quality  standards  inspections 
before  and  during  assisted  occupancy. 
Paint  stabilization  is  required  at  24  CFR 
part  35.  The  initial  testing  is  performed 
on  units  that  have  deteriorated  paint 
above  the  de  minimis  level  specified  in 
the  lead-based  paint  regulations 
following  repair  of  the  deteriorated 
paint.  See  24  CFR  35.1330(a)(3). 

6.  Lead  Based  Paint  Risk  Assessment 
Fee.  The  PHA  must  conduct  a  risk 
assessment  of  a  unit  in  which  a  child 
under  the  age  of  six,  with  an 
environmental  intervention  blood-lead 
level  (EIBLL),  has  lived  at  the  time  the 
child's  blood  was  last  sampled,  unless 


an  evaluation  has  already  been 
conducted  by  the  public  health 
department.  HUD  pays  a  PHA  $350  each 
time  a  risk  assessment  of  a  unit  is 
conducted  on  behalf  of  a  family  with  a 
child  under  the  age  of  six  with  an  EIBLL 
and  where  the  family  is  assisted  by  the 
Housing  Choice  Voucher  Program.  The 
EIBLL  must  be  identified  by  the  local 
health  department  or  other  medical 
provider  during  the  time  the  family 
resided  in  the  unit. 

V.  On-Going  Administrative  Fee 
Amounts 

A  schedule  of  the  monthly  per  unit 
on-going  administrative  fee  amoimts  for 
FY  2002  is  attached  to  this  Notice.  The 
schedule  shall  be  used  to  determine  the 
amount  of  FY  2002  on-going 
administrative  fees  in  PHA  budgets  and 
fiscal  year-end  financial  statements. 

The  schedule  establishes  the  on-going 
administrative  fee  amounts  for  each  fair 
market  rent  (FMR)  area.  If  a  PHA's 
jurisdiction  includes  more  than  one 
FMR  area  [e.g.,  for  a  PHA  with  State- 
wide jurisdiction),  the  PHA's  earned 
fees  for  administration  of  dwelling  units 
leased  in  each  FMR  area  are  calculated 
using  the  on-going  administrative  fee 
amounts  on  the  schedule  for  the  FMR 
area  where  the  units  are  actually 
located. 

The  schedules  show  the  monthly  on- 
going administrative  fee  amounts  a  PHA 
earns  for  each  unit  under  a  housing 
assistance  payment  contract  on  the  first 
day  of  the  applicable  month  during 
Federal  FY  2002.  On-going 
administrative  fees  earned  for  the 
portion  of  a  PHA's  fiscal  year  that  falls 
in  the  preceding  FY  (e.g.,  the  first  3 
quarters  of  a  fiscal  year  ending 
December  31.  2001)  shall  be  determined 
in  accordance  with  the  notice  published 
in  the  Federal  Register  on  June  11,  2001 
(66  FR  31281). 

The  schedule  is  arranged  in  three 
columns  (designated  as  Columns  A,  B, 
and  C).  As  described  in  more  detail 
below.  Column  A  establishes  the  on- 
going administrative  fee  amount  for  the 
first  600  units  (except  PHA-owned 
units)  in  the  PHA's  Voucher  Program  or 
Moderate  Rehabilitation  Program, 
Column  B  establishes  the  on-going 
administrative  fee  amount  for  additional 
units  (except  PHA-owned  units)  in  the 
PHA's  Voucher  or  Moderate 
Rehabilitation  Program,  and  Coliunn  C 
establishes  the  on-going  administrative 
fee  amount  for  PHA-owned  units. 

Column  A:  On-going  administrative 
fees  for  600  units  or  less.  The  amount 
in  Colunm  A  is  the  monthly  per  unit  fee 
amount  used  to  compute  the  FY  2002 
on-going  administrative  fees  earned  by 
the  PHA: 


1.  For  the  first  600  units  (up  to  7,200 
unit  months)  assisted  in  the  PHA's 
Housing  Choice  Voucher  Program, 
including  project-based  voucher  and 
project-based  certificate  units 
administered  by  the  PHA. 

2.  For  the  first  600  units  (up  to  7,200 
unit  months)  assisted  in  the  PHA's 
Moderate  Rehabilitation  Program 
including  the  Moderate  Rehabilitation 
Single  Room  Occupancy  Program. 

How  to  calculate  the  PHA's  on-going 
administrative  fees  earned. 

The  monthly  on-going  administrative 
fee  is  computed  by  multiplying  the 
number  of  unit  months  that  were  under 
a  housing  assistance  payments  contract 
during  FY  2002  by  the  monthly  per  unit 
on-going  fee  amount  in  Column  A  (up 
to  a  maximum  of  7.200  unit  months 
during  FY  2002).  The  maximum  number 
of  unit  months  for  which  the  Column  A 
fee  amount  may  be  used  depends  on  the 
PHA  FY  end. 

Depending  on  the  PHA's  fiscal  year 
end,  a  PHA  must  use  the  applicable  ' 
maximum  number  of  Colunm  A  unit 
months  to  calculate  its  total  on-going 
administrative  fee  income  for  FY  2002: 


PHA  fiscal  year  end 


December  31 ,  2001  . 

March  31,  2002 

June  30.  2002  

September  30,  2002 


Maximum  number  of 
unit  months 


Up  to  1 ,800. 
Up  to  3,600. 
Up  to  5,400. 
Up  to  7,200. 


-Column  B:  On-going  administrative 
fees  for  unit  months  in  excess  of  the 
Colunm  A  unit  months.  The  amount  in 
Column  B  is  the  monthly  per  unit  fee 
amount  used  to  compute  the  FY  2002 
on-going  administrative  fees  eanied  by 
the  PHA  for  any  unit  months  in  excess 
of  Column  A  unit  months  (not  including 
unit  months  for  any  PHA-owned  units). 
The  PHA's  total  Column  B  fee  income 
is  computed  by  multiplying  the 
applicable  Column  B  amount  times  the 
number  of  excess  unit  months. 
Otherwise  stated,  the  Column  B  amount 
is  used  to  calculate  PHA's  earned 
administrative  fees  for  total  FY  2002 
unit  months  minus  (1)  the  number  of 
unit  months  for  PHA-owned  units,  and 
(2)  the  number  of  Column  A  unit 
months. 

Column  C:  On-going  administrative 
fees  for  PHA-Owned  units.  The 
administrative  fee  earned  for 
administration  of  assistance  in  FY  2002 
to  families  residing  in  PHA-owned 
dwelling  units  is  calculated  by 
multiplying  the  monthly  per  unit  fee 
amount  in  Column  C  times  the  number 
of  unit  months  leased  in  PHA-owned 
units.  Column  A  and  Column  B  fee 
amounts  are  not  used  for  PHA-owned 
units. 
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On-going  administmtive  fees  for  units 
under  portability.  The  on-going 
administrative  fee  amounts  used  for 
reimbursing  receiving  PHAs  for  all 
portable  imits  will  be  determined  by 
using  the  monthly  per  unit  on-going 
administrative  fee  amounts  in  column  B 
for  the  initial  PHA.  The  receiving  PHA 
administering  the  portable  housing 
choice  voucher  will  receive  80  percent 
of  the  Column  B  amount  and  the  initial 
PHA  will  receive  20  percent  of  the 
Column  B  amount,  unless  otherwise 
agreed  upon  by  both  PHAs. 

IV.  Findings  and  Certifications 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  and  have  been 
assigned  OMB  control  number  2577- 


0149.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

Envimnmental  Impact 

In  accordance  with  24  CFR  50.19(c)(6) 
of  the  HUD  regulations,  the  policies  and 
procedures  contained  in  this  notice  set 
forth  rate  determinations  and  related 
external  administrative  requirements 
and  procedures  which  do  not  constitute 
a  development  decision  that  affects  the 
physical  condition  of  specific  project 
areas  or  building  sites,  and  therefore  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (captioned 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 


that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law,  unless 
the  relevant  requirements  of  section  6  of 
the  Executive  Order  are  met.  None  of 
the  provisions  in  this  notice  will  have 
federalism  implications  and  they  will 
not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order.  As  a  result,  the  notice  is  not 
subject  to  review  under  the  Order. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  14.850. 

Dated:  April  5,  2002. 
Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  15,  2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlceting 
Service 

Beef  promotion  and  research; 

published  3-14-02 
Kiwifruit  grown  in — 

California;  published  3-14-02 
Nectarines  and  peaches 
grown  in — 

California;  published  3-14-02 
Voluntary  Federal  seed  testing 
and  certification  services 
and  preliminary  test  reports; 
fees;  published  3-14-02 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
E)qx>rtation  and  importation  of 
animals  and  animal 
products: 

Pet  birds,  performing  or 
theatrical  birds,  pouttry 
and  poultry  products; 
limited  ports  of  entry; 
published  2-12-02 
COMMERCE  DEPARTMENT 
National  Oceanic  artd 
Atmospheric  Administration 
Rshery  conservation  arxj 
management: 
West  Coast  States  arxl 
Western  Pacific 
fisheries — 

Pacific  whiting;  groundfish 
fishery  specifications; 
published  4-15-02 
COMMODHY  FUTURES 
TRADING  COMMISSION 
Security  futures  products: 
Large  trader  reports; 
reporting  levels;  published 
3-15-02 

Correction;  publisfied  3- 
25-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  conti'ol: 
State  operating  permits 
programs — 

Iowa;  published  3-15-02 
Air  programs;  State  authority 
delegations: 

Washington;  pubfished  3-14- 
02 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 


Interconnection — 
Broadband  access  to 
Internet  over  wireline 
facilities;  appropriate 
framewortt;  published  2- 
28-02 
Wireless  telecommunications 
services- 
Rural  service  areas 
licensing;  competitive 
bidding  rules;  published 
3-14-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicaid: 
Medicaid  upper  payment 
limit  for  non-State 
government-owned  or 
operated  hospitals; 
modification;  publisfied  1- 
18-02 

Effective  date  delay; 
publisfied  3-19-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications— 
Furosemide;  published  4- 

15-02 
Sometiibove  zinc 
suspension;  publisfied 
4-15-02 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Risl(-t>ased  capital: 
Counterparty  haircuts, 
multifamily  loans,  and 
refunding;  technical 
amendments  and 
corrections;  put>lished  3- 
15-02 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Desert  yellowhead; 
published  3-14-02  ■ 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Railroad  consolidations, 
mergers,  and  acquisitions  of 
control: 

Safety  integration  plans; 
published  3-15-02 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Railroad  consolidations, 
mergers,  and  acquisitions  of 
control: 


Safety  integration  plans; 
published  3-15-02 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Organization,  functions,  and 
authority  delegations: 
Appropriate  ATF  officers; 
published  4-15-02 

TREASURY  DEPARTMENT 
Fiscal  Service 

Treasury  tax  and  loan 

depositories: 

Federal  taxes  payment  and 
Treasury  Tax  and  Loan 
Program;  interest  rate 
adjustinent  flexibility  and 
term  investment  option; 
published  3-15-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Livestock  and  poultry  disease 
control: 

Bovine  tuberculosis; 
indemnity  payment  for 
desti-oyed  animals; 
comments  due  by  4-22- 
02;  published  2-20-02  [PR 
02-04059] 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Food  distribution  programs: 
PouHry  substitution  and 
commodity  inventory 
controls  for  recipient 
agencies;  codification  and 
modification;  comments 
due  by  4-22-02;  published 
2-21-02  [FR  02-04174] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Gulf  of  Mexico, 
and  South  Atiantic 
fisheries — 

Gulf  of  Mexico  shrimp; 
comments  due  by  4^22- 
02;  published  4-5-02 
IFR  02-08189] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Pesticide  active  ingredient 
production;  comments  due 
by  4-22-02;  published  3- 
22-02  [FR  02-06975] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 


Pesticide  active  ingredient 
production;  comments  due 
by  4-22-02;  published  3- 
22-02  [FR  02-06976] 

Publicly  owned  treatment 
wortcs;  comments  due  by 
4-22-02;  published  3-22- 
02  [FR  02-06847] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 
4-24-02;  published  3-25- 
02  [FR  02-07092] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 
4-24-02;  published  3-25- 
02  [FR  02-07093] 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  4-22-02;  published 
3-7-02  [FR  02-05314] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Meat  and  poultry  products 
processing  facilities; 
comments  due  by  4-26- 
02;  published  2-25-02  [FR 
02-02838] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations;  tat>le 
of  assignments: 
Maine;  comments  due  by  4- 
22-02;  published  3-4-02 
[FR  02-04980] 
Practice  and  procedure: 
Regulatory  fees  (2002  FY); 
assessment  and 
collection;  comments  due 
by  4-23-02;  published  4- 
10-02  [FR  02-08600]  * 
Radio  stations;  table  of 
assignments: 

California;  comments  due  by 
4-22-02;  published  3-19- 
02  [FR  02-06374] 
New  Mexico;  comments  due 
by  4-22-02;  published  3- 
18-02  [FR  02-06372] 
FEDERAL  MARITIME 
COMMISSION 
Filing  artd  service  fees; 
revision;  comments  due  t>y 
4-22-02;  published  3-21-02 
[FR  02-06742] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Msdlcsie  A 
Medicaid  Services 
Medicare: 
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Special  Payment  Provisions 
and  Standards  for 
Prosthetics  and  Custom- 
Fabricated  Orttiotics 
Suppliers  Negotiated 
Rulemaking  Committee- 
Intent  to  establish; 
commerrts  due  by  A-22- 
02:  published  3-22-02 
[FR  02-06952] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
Clinical  chenrwstry  and 
toxicotogy  devices — 
Cyclosporine  and 
tacrolimus  assays: 
reclassification: 
comments  due  by  4-22- 
02:  published  2-21-02 
[FR  02-04208] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Privacy  Act;  implementation: 
Individually  identifiable 
health  infonnation:  privacy 
standards:  comments  due 
by  4-26-02;  published  3- 
27-02  [FR  02-07144] 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Trust  management  reform: 
CXjtdated  rules  repeal; 
comments  due  by  4-22- 
02;  published  2-21-02  [FR 
02-04106] 
INTERIOR  DEPARTMENT 
Land  Managomsnt  Butmu 
Put)lic  administrative 
procedures: 

Conveyances,  disclaimers, 
and  correction 
documents- 
Recordable  disclaimers  of 
interest  in  land; 
amendments:  comments 
due  by  4-23-02; 
published  2-22-02  [FR 
02-04137] 
INTERIOR  DEPARTMENT 
Fish  and  WIMlif*  Ssrvics 
Endangered  and  threatened 
species: 

Flat-tailed  homed  lizard: 
comments  due  by  4-25- 
02;  published  12-26-01 
[FR  01-31734] 
INTERIOR  DEPARTMENT 
Surfacs  Mining  Reclamation 
and  Enforcoment  Offica 
Pennanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

OiOahoma;  comments  due 
by  4-22-02;  published  4-5- 
02  [FR  02-08231] 
INTERDIATIONAL  TRADE      . 
COMMISSION 
Practice  and  procedure: 


Investigations  relating  to 
global  and  bilateral 
safeguard  actiorts,  market 
disruption,  ar>d  relief 
actions  review;  comments 
due  by  4-23-02;  publisiwd 
2-22-02  [FR  02-04186] 
JUSTICE  DEPARTMENT 
Drug  Enforce  mant 
Administration 
Schedules  of  controlled 
sut>stances: 

Buprerrorphine;  placement 
into  Schedule  III; 
comments  due  by  4-22- 
02;  published  3-21-02  [FR 
02-06767] 

Correctton;  comnrients  due 
by  4-22-02;  published 
3-28-02  [FR  C2-06767] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Servlca 
Immigratkxi: 
Visa  waiver  pitot  program — 
Argentina:  terminatkxi; 
correction:  comments 
due  by  4-22-02; 
published  3-6-02  [FR 
C2-04260] 
Visa  waiver  pik>t  program; 
deslgnattons,  etc.— 
Argentina:  comments  due 
by  4-22-02;  published 
2-21-02  [FR  02-04260] 
INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Electrons  or  electromechanical 
facsimile:  games  similar  to 
bingo:  and  etectronk:, 
computer,  or  otfwr 
technotogk:  akls  to  Class  II 
games:  definitions: 
comments  due  by  4-22-02; 
published  3-22-02  [FR  02- 
06806] 
NUCLEAR  REGULATORY 
COMMISSION 
Fee  schedules  reviswn;  fee 
recovery  (2002  FY); 
comments  due  by  4-26-02; 
published  3-27-02  [FR  02- 
07114] 
NUCLEAR  REGULATORY 
COMMISSION 
Spent  nudear  fuel;  storage 
casks;  HI-STORM  100; 
comments  due  by  4-26-02: 
published  3-27-02  [FR  02- 
07320] 
NUCLEAR  REGULATORY 
COMMISSION 
Spent  nuclear  fuel;  storage 
casks:  HI-STORM  100; 
comments  due  by  4-26-02; 
pubiished  3-27-02  [FR  02- 
07321] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 


Fk>rkla:  comments  due  by 
4-22-02;  published  2-21- 
02  [FR  02-04204] 
Texas:  comments  due  by  4- 
22-02;  published  2-21-02 
[FR  02-04207] 
Ports  and  waienways  safety: 
Naval  vessels:  protectnn 
zones:  comments  due  by 
4-22-02-.  pubiished  2-21- 
02  [FR  02-04205] 
Potomac  River,  Washington 
Channel,  Washington,  DC; 
security  zone;  comments 
due  by  4-22-02;  published 
3-20-02  [FR  02-06764] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffk:  operating  and  flight 
rules,  etc.: 

Airports  in  Washington,  DC 
metropolitan  area; 
enhanced  security 
procedures  for  operations: 
comments  due  by  4-22- 
02;  published  2-19-02  [FR 
02-03846] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Bomt>ardier:  comments  due 
by  4-22-02:  published  3- 
21-02  [FR  02-06794] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Cirrus  Design  Corp.; 
comments  due  by  4-26- 
02;  published  .3-13-02  [FR 
02-05703] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Horwywell;  comments  due 
by  4-22-02;  published  2- 
19-02  [FR  02-03877] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comments 
due  by  4-22-02;  published 
3-11-02  [FR  02-05633] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comments 
due  by  4-25-02;  published 
3-11-02  [FR  02-05813] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace:  corredioin; 
comments  due  by  4-22-02; 


published  3-15-02  [FR  C2- 
05633] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials 
transportation: 
Regulatory  FlexitMlity  Act 
Sectkjn  610  and  plain 
language  reviews; 
comments  due  by  4-25- 
02;  published  1-25-02  [FR 
02-01862] 
Hazardous  materials: 
Materials  transported  by 
aircraft:  information 
availatMlity;  comments  due 
by  4-26-02;  published  2- 
13-02  [FR  02-03458] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Aviation  security  infrastructure 
fees:  comments  due  by  4- 
22-02;  published  3-20-02 
[FR  02-06852] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Security  programs  for  aircraft 
12,500  pounds  or  more; 
comments  due  by  4-23-02; 
published  2-22-02  [FR  02- 
04235] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes,  etc.: 
Statutory  stock  optk)ns: 
Federal  Insurance 
Contrilxrtions  Act,  Federal 
Unemployment  Tax  Act, 
and  income  tax  collectk>n 
at  source;  applk:atk)n 
Correction;  comments  due 
by  4-23-02;  published 
2-4-02  [FR  02-02417] 
Income  taxes: 
IndivkJuals  not  filing  joint 
retums;  community 
income  treatment: 
comments  due  by  4-22- 
02:  published  1-22-02  [FR 
02-01385] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
put>lk:  bills  from  the  cunent 
sessk>n  of  Congress  whteh 
have  t>ecome  Federal  laws.  It 
may  be  used  in  conjuncton 
with  "PLUS"  (PubHc  Laws 
Update  ServKe)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcun.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
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Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  lnterr)et  from 
GPO  Access  at  htlpJ/ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  U99IP.L.  107-157 

District  of  CdumtMa  College 
Access  Improvement  Act  of 
2002  (Apr.  4,  2002;  116  Stat. 
118) 


H.R.  2739/P.L.  107-158 

To  amend  Publk:  Law  107-10 
to  authorize  a  United  States 
plan  to  endorse  and  obtain 
ot>sen/er  status  for  Taiwan  at 
the  annual  summit  of  the 
Wortd  Health  Assembly  in 
May  2002  in  Geneva, 
Switzeriand,  and  for  other 
purposes.  (Apr.  4,  2002;  116 
Stat.  121) 

H.R.  398S/P.L  107-159 

To  amend  the  Act  entitled  "An 
Act  to  authorize  the  leasing  of 
restricted  Indian  lands  for 
put>lic,  religious,  educational, 
recreational,  residential, 
business,  and  other  purposes 


requiring  the  grant  of  long- 
term  leases",  approved  August 
9,  1955,  to  provkle  for  binding 
arbitration  clauses  in  leases 
and  contracts  related  to 
reservation  lands  of  the  Gila 
River  Indian  Community.  (Apr. 
4,  2002;  116  Stat.  122) 
Last  List  April  3.  2002 


PutMc  Laws  Electronic 
Notlficatiofi  Service 
(PENS) 

PENS  is  a  free  electronk:  mail 
notification  service  of  newly 


enacted  put>llc  laws.  To 
subscribe,  go  to  httpJ/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iistserv6list8erv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notifk^ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk». 
PENS  cannot  respond  to 
spedfk:  inquiries  sent  to  this 
address. 


\ 


VI 
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CFR  CHECKUST 


This  checkJist.  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arrariged  in  the  order  of  CFR  titles,  stock 

nwDbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  cliecklist  of  cunent  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sectwns 

Affected),  whk*  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Offfce's  GPO  Access  Service  at  http://www  access.gpo  gov/nara/cfr/ 

index  html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530 

The  annual  rate  for  subscriptkw  to  all  revised  paper  volumes  is 

$1 195.00  domestk:,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  DeposH 

Account  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Titta  Stock  NumiMr  Prfc«       Revision  IM* 

1,  2  (2  Resewed) (869-048-00001-1) 9.00       Jon.  1 ,  2002 

3  (1997  Compilation 

and  f>arts  100  and  „^, 

101) (869^044-00002-4) 36.00      '  Jon.  1,  2001 

4  (869-048-00003-8) 9.00      *  Jan.  1,  2002 


l.«99    ' (869^)48-00004-6) 57.00 

700-1 199 (869-048-00005^) 47.00 

1200-End.  6  (6 

pesen/ed) (869^)48-00006-2) 58.00 


Jon.  1,2002 
Jan.  1,2002 

Jan.  1,2002 


1-26         (869-048-00001-1) 41.00 

27-52    (869O48-00008-9) 47.00 

53-209    (869-O48-00009-7) 36.00 

210-299 - (869-048-00010-1) 59.00 

30(>-399 (869^)48-0001 1-9) 42.00 

400-699 (86W)48-00012-7) 57.00 

700-899 (869-048-00013-5) 54.00 

900-999 (869O48-00014-3) 58.00 

1000-1199  (869^)48-00015-1) 25.00 

1200-1599  (869-048-000 16-0) 58.00 

•1600-1899 (869-048-00017-8) 61.00 

1900-1939  (869^)48-00018-6) 29.00 

1940-1949  (869-048-00019^) 53.00 

1950-1999  (869-048-00020-8) 47.00 

2000-€nd (869-048-00021-6) 46.00 


Jon.  I, 
Jan.  1, 
Jan.  1, 
Jan.  1. 
Jon.  1, 
Jon.  1, 
Jan.  1. 
Jan.  1, 
Jan.  1. 
Jan.  1, 
Jon.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


•8 (869-04*-00022-4) 58.00        Jan.  1,  2002 

1-199 (869-048-0002^2) 58.00 

•200-€nd  .: (869-048-00024-1) 56.00 


Jan.  1.  2002 
Jan.  1,2002 

10  Parts:  ,^,^ 

1-50 (869048-00025-4) 58.00  Jon.  1.2002 

51-199    (869-044^)0026-1) 52.80  Jan.  1,2001 

200-499     (869-04M)0027-5) 44.00  Jan.  1,2002 

500-€nd  (869-048-00028-3) 58.00  Jan.  1,2002 

11  (869-048^)0029-1) 34.00  Jan.  1,2002 

1-199    ..'. (869-O48-0003O-5) XM  Jan.  1,  2002 

200-219    (86^)48-00031-3) 36J)0  Jan.  1,  2002 

220-299 (869-048-00032-1) 58J0  Jan.  1.  2002 

300-499  (869-04*00033-0) 45JJ0  Jan.  1.  2002 

500-599 (869-048-00034-8) 42J)0  Jan.  1.  2002 

600-End  (869-048-00035-6) 61«)  Jon.  1,2002 

13 (86W)48-00036-4) 41100  Jon.  1,  2002 


TWe 
14 


Stock  Number 


Prtoo       RovlslonDato 


i^S9             (869O48-00037-2) 60.00  Jan.  1,2002 

AO-139 (869-048-00038-1) 58.00  Jon.  1,2002 

140-199  ' (869K)4«)0039-9) 29.00  Jan.  1,  2002 

200-1199'    (869-048-0004O-2) 47.00  Jan.  1,2002 

1200-€nd (869-O48-00041-1) 41.00  Jan.  1,  2002 

(y.299      ' ..(869-04*00042-9) 37.W  Jan.  1,2002 

300-799        (869-O4W)0043-7) 58.00  Jan.  1,2002 

800-€nd  (869-048-O0O44-5) 40.00  Jan.  1,  2002 

0^999      ■     (869^)48-00045-3) 47.00  Jan.  1, 2002 

1000-€nd" (869-048-00046-1) 57.00  Jon.  1,  2002 

1-199      ' (869-044-0004*-2) 45.00  Apr.  1,  200 

200-239    (869-044-00049-1) 51.00  Apr.  1,  200 

240-€nd  .:....  (869-044-00050-4) 55.00  Apr.  1,200 

1A  Dsvts" 

1-399      ■        (869-044-00051-2) 56.00  Apr.  1,  200 

400-€nd  (869-044-00052-1) 23.00  Apr.  1,200 

19  Parts:  ,  ^  .      ,  »«« 

1-140           - (869^)44-00053-9) 54.00  Apr.  1,  200 

141-199            (869-044-00054-7) 53.00  Apr.  1, 200 

200-End  - (869-044O0055-5) 20.00  *Apr.  1,200 

1-399      ■      (869-044-00056-3) 45.00  Apr.  1,200 

400-499'        (869-044-00057-1) 57.00  Apr.  1,200 

500-€nd ' (869-044-00058-0) 57.00  Apr.  1.  200 

1-99          (869O44-00059-8) 37.00  Apr.  1, 200 

100-169         (869-044-00060-1) 44.00  Apr.  1,  200 

170-199         - (869-044-00061-0) 45.00  Apr.  1,  200 

200-299        (869-044-00062-8) 16.00  Apr.  1,200 

300-499       (869-044-00063-6) 27.00  Apr.  1,200 

500-599        (869-044-00064-4) 44.00  Apr.  1,  200 

600-799    (869-044-0006&-2) 15.00  Apr.  1,200 

800-1299  (869-044-00066-1) 52.00  Apr.  1,  200 

1300-End (869-O44-00067-9) 20.00  Apr.  1,  200 

22  Parts:  ,,^  .     ,,  ___ 

1-299             (869-044-00068-7) 56.00  Apr.  1, 200 

300-€nd  (869-044-00069-5) 42.00  Apr.  1,  200 

23 (869O44-00070-9) 40.00  Apr.  1,200 

24  Parts:  ..^  .      ,  -.. 

0-199            (869-044-00071-7) 53.00  Apr.  1, 200 

200-499           (869-O44-O0072-5) 45.00  Apr.  1, 200 

500-699    (869-O44-00073-3) 27.00  Apr.  1,  200 

700-1699    (869-044-00074-1) 55.00  Apr.  1,  200 

1700-€nd (869-044-00075-0) 28.00  Apr.  1,  200 

25  (869O44-00076-8) 57.00  Apr.  1,  200 

R§  1  O-l-i.60  (869-O44-00077-6) 43.00  Apr.  1,  200 

H 1  61-1.169 (869-044-00078-4) 57.00  Apr.  1,  200 

111  170-1.300 (869-044-00079-2) 52.00  Apr.  1,  200 

S§  1  301-1.400 (869-04*00080-6) 41.00  Apr.  1,  200 

§1 1  401-1  440 (869-044-00081-4) 58.00  Apr.  1.  200 

§§1441-1.500  (869-044-00082-2)  45.00  Apr.  1,  200 

l§  1  501-1.640 (869^)44-00083-1) 44.00  Apr.  1,  200 

§§  1  641-1.850 (869-O44-00084-9) 53.00  Apr.  1,  200 

P 1  851-1.907 (869-044-00085-7) 54.00  Apr.  1,  200 

§§1908-1.1000 (869-044-00086-5) 53.00  Apr.  1,200 

§§  1  1W1-1.1400  (869-044-00087-3) 55.00  Apr.  1,  200 

P 1  1401-€nd  (869-044-00088-1) 58.00  Apr.  1,  200 

2-29             (869-044-00089-0) 54.00  Apr.  1, 200 

30-39          (869-044-00090-3) 37.00  Apr.  1,  200 

40^9       - (869^)44-00091-1) 25.00  Apr.  1,  200 

50-299        (869-044^)0092-0) 23.00  Apr.  1,200 

300-499 ~ (869-044-00093-8) 54.00  Apr.  1,  200 

500-599      (869-044-00094-6) 12.00  SApf.  1, 200 

600-€nd  (869-044-00095-4) 15.00  Apr.  1,  200 

27  Parts:                          -  ,,^  .      ,  ~mi 

1-199  (86W)44-00096-2) 57.00  Apr.  1,  2001 
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Vll 


Titte 


stock  Number 


200-End  (869-044-00097-1) 

23  Psrts: 

0-42  '.'"""'Z'"Z".  (869-044-00098-9) 

43-end (869-044-00099-7) 

29  Parts: 

0-99  ., (869-044-00100-4) 

100-499 (869-044-00101-2) 

500-899 (869-044-00102-1) 

900-1899  (869-044-00103-9) 

1900-1910  (§§1900  to 

1910.999)  (869-044^)0104-7) 

1910  (§§  1910.1000  fo 

and)  (869-044-O0105-5) 

1911-1925  (869-044-00106-3) 

1926 (869-044-00107-1) 

1927-End (869-044-00 108-0) 

30  Parts: 

1-199    ..." (869-O44-00109-8) 

200-699 (869-044-00110-1) 

700-Cnd (869-044-001 1 1-7) 

31  Parts: 

0-199  (869-044-00112-8) 

200-End (869-044-001 13-6) 

32  Parts: 

1-39,  Vol.  I 

1-39,  Vol.  II 

1-39,  Vol.  Ill 

1-190  (869-044-001 14-4) 

191-399 _ (869-044-00115-2) 

400-629 (869-044-00116-8) 

630-699 (869-044-00117-9) 

700-799 (869-044-00118-7) 

800-End (86W)44-001 19-5) 

33  Parts: 

1-124  (869-044-00120^ 

125-199 (869-044-00121-7) 

200-End  (869-044-00122-5) 

34  Parts: 

1-299  (869-044^)0123-3) 

300-399 (86W)44-00124-1) 

400-End  (869-044-00125-0) 

35 (869-044-00126-*) 

1-W9  (86W)44-00127-6) 

200-299 (869-044-00128-4) 

300-End  (869-044-00129-2) 

37 

38  Parts: 

0-17  (869-044-00131-4) 

18-€nd  (869-044-001 32-2) 

39  (869-044-00133-1) 

40  Parts: 

1-49 (869-044-00134-9) 

50-51  (869-044-00135-7) 

52(52.01-52.1018) (869-044-00136-5) 

52  (52.1019-End)  (869-044-00137-3) 

5J-59  (869-044-00138-1) 

60  (60.1-End)  (869-044-00139-0) 

60  (AppS)  (869-044-00140-3) 

61-62  „..  (869-044-00141-1) 

63(63.1-63.599)  (869-044-00142-0) 

63(63.600-63.1199)  (869-044-00143-8) 

63  (63.1200-End)  (8697044-00144-6) 

64-71  (86W)44-0014&-4) 

72-80  (869-044-00146-2) 

81-85  (869-044-00147-1) 

86  (86.1-86.599-99)  (869-044-00148-9) 

86  (86.600-1-End)  (869-044-00149-7) 

87-99  (869-O44-0015O-1) 


Price 

26.00 

55.00 
50.00 

45.00 
14.00 
47.00 
33.00 


Reviskm  Dale 
Apr.  1,2001 


Title 


Stock  Number 


42.00 
20.00 
45.W 
55.W 

52.00 
45.00 
53.00 

32.00 
56.00 

15.00 
19.00 
18.00 
51.00 
57.M 
35.00 
34.00 
42.00 
44.00 

45O0 
55.00 
45.00 

43.00 
40.00 
56.00 

10.00 


34.00 
33.00 
55.00 


53.00 
55.W 

37.00 


54.00 
38.00 
50.00 
55.00 
28.00 

53.ra 
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Presidential  Documents 


Presidential  Detennination  No.  2002-12  of  April  1,  2002 

U.S.  Contribution  to  the  Korean  Peninsula  Energy  Develop- 
ment Organization  (KEDO):  Determination  Regarding  Funds 
Under  the  Heading  "Nonproliferation,  Anti-terrorism, 
Demining  and  Related  Programs"  in  Title  n  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appro- 
priations Act,  2002  (Public  Law  107-115) 


Memorandum  for  the  Secretary  of  State 

4 

Pursuant  to  the  authority  vested  in  me  by  section  565(c)  of  the  Foreign 
Operations,  Export  Financing,  and  Related  Programs  Appropriations  Act, 
2002  (Public  Law  107-115)  (the  "Act"),  I  hereby  determine  that  it  is  vital 
to  the  national  security  interests  of  the  United  States  to  furnish  up  to 
$95  million  in  funds  made  available  under  the  heading  "Nonproliferation, 
Anti-terrorism,  Demining  and  Related  Programs"  of  that  Act,  for  assistance 
to  KEDO,  and,  therefore,  I  hereby  waive  the  requirement  in  section  565(b) 
to  certify  that: 

(1)  The  parties  to  the  Agreed  Framework  have  taken  and  continue  to 
take  demonstrable  steps  to  implement  the  Joint  Declaration  on 
Denuclearization  of  the  Korean  Peninsula; 

(2)  North  Korea  is  complying  with  all  provisions  of  the  Agreed  Framework; 
and 

(3)  The  United  States  is  continuing  to  make  significant  progress  on  elimi- 
nating the  North  Korean  ballistic  missile  threat,  including  further  missile 
tests  and  its  ballistic  missile  exports.     ^ 

You  are  hereby  authorized  and  directed  to  report  this  determination  and 
the  accompanying  Memorandum  of  Justification  to  the  Congress,  and  to 
arrange  for  publication  of  this  detennination  in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
Washington.  April  1,  2002. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  ttie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
tfie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300,  301,  318, 319,  and  353 

[Docket  No.  01-050-2] 

Steam  Treatment  of  Golden  Nematode- 
Infested  Farm  Equipment, 
Construction  Equipment,  and 
Containers 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  On  February  25,  2002,  we 
published  a  direct  final  rule  in  the 
Federal  Register  (See  67  FR  8461-8466.) 
The  direct  final  rule  notified  the  public 
of  our  intention  to  amend  the  Plant 
Protection  and  Quarantine  Treatment 
Manual,  which  is  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations,  to  allow  containers, 
construction  equipment  without  cabs, 
and  farm  equipment  without  cabs  used 
in  golden  nematode-infested  areas  to  be 
treated  with  steam  heat  before  being 
moved  interstate  from  any  regulated 
area.  We  did  not  receive  any  written 
adverse  comments  or  written  notice  of 
intent  to  submit  adverse  comments  in 
response  to  the  direct  final  rule. 

EFFECTIVE  DATE:  The  effective  date  of  the 
direct  final  rule  is  confirmed  as  April 
26, 2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Vedpal  Malik,  Agriculturist,  Invasive 
Species  and  Pest  Management,  PPQ, 
APfflS,  4700  River  Road  Unit  39, 
Riverdale,  MD  20737-1231;  (301)  734- 
6774. 

Authority:  7  U.S.C.  166, 450,  7701-7772; 
21  U.S.C.  136  and  136a;  7  CFR  2.22,  2.80,  and 
371.3. 


Done  in  Washington,  DC,  this  11th  day  of 
April  2002. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Senrice. 

[FR  Doc.  02-9211  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301      - 
[Docket  No.  01-079-3] 

Citrus  Canker  Quarantined  Areas; 
Technical  Amendment 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  hi  a  final  rule  effective 
February  25,  2002,  and  published  in  the 
Federal  Register  on  March  1,  2002,  we 
amended  the  citrus  canker  regulations 
by  removing  a  portion  of  Manatee 
County,  FL,  from  the  list  of  quarantined 
areas.  We  removed  a  portion  of  Manatee 
County,  FL,  from  the  list  of  quarantined 
areas  Uiat  should  not  have  been    . 
removed.  Therefore,  we  are  amending 
the  citrus  canker  regulations  so  that  they 
acctu-ately  reflect  the  boundaries  of  the 
quarantined  areas  in  Manatee  Coimty, 
FL. 

EFFECTIVE  DATE:  February  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Poe,  Operations  Officer,  PPQ, 
APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737;  (301)  734-8899. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  a  final  rule  effective  February  25, 
2002,  and  published  in  the  federal 
Register  on  March  1,  2002  (67  FR  9389- 
9390,  Docket  No.  01-079-2),  we 
amended  the  citrus  canker  regulations 
in  7  CFR  301.75-4(a)  by  removing  a 
portion  of  Manatee  County,  FL,  from  the 
list  of  quarantined  areas.  As  described 
in  the  final  rule  and  in  the  proposed 
rule  that  preceded  it  (66  FR  59175- 
59176,  Docket  No.  01-079-1,  published 
November  27,  2001),  we  intended  to 
remove  a  15-square-mile  area  in  the 
northern  part  of  the  quarantined  area  in 
Manatee  County,  FL,  that  had  been  iree 


of  citrus  canker  since  February  1999  and 
had  thus  met  the  requirement  for  a 
declaration  of  eradication,  as  set  forth  in 
§301.75-4(c)  of  the  regulations. 

In  §  301.75-4(a),  the  description  of  the 
quarantined  area  in  Manatee  County, 
FL,  is  divided  into  two  paragraphs.  In 
order  to  remove  the  15-square-mile  area 
described  in  the  proposed  and  final 
rules,  we  should  have  revised  the  first 
of  those  two  paragraphs.  However,  due 
to  a  miscommunication,  we  revised  the 
second  paragraph  instead  and 
inadvertently  removed  the  description 
of  a  41-square-mile  area  in  the  eastern 
part  of  the  county. 

Therefore,  in  tnis  document,  we  are 
correcting  that  error  by  revising  the  first 
paragraph  of  the  entry  for  Manatee 
Coimty,  FL,  in  §  301.75-4(a)  to  reflect 
the  removal  of  the  15-square-mile  area 
in  the  northern  part  of  the  coimty,  and 
we  are  restoring  the  description  of  the 
41-square-mile  area  in  the  eastern  part 
of  the  coimty.  This  action  ensures  that 
the  citrus  caiiker  regulations  will 
accurately  reflect  the  boundaries  of  the 
quarantined  areas  in  Manatee  County, 
FL. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  166,  7711.  7712,  7714, 
7731,  7735,  7751,  7752,  7753.  and  7754;  7 
CFR  2.22,  2.80,  and  371. 3. 

Section  301.75-15  also  issued  under 
Sec.  204,  Title  n.  Pub.  L.  106-113, 113 
Stat.  1501A-293;  sections  301.75-15 
and  301.75-16  also  issued  under  Sec. 
203,  Title  11,  Pub.  L.  106-224,  114  Stat. 
400  (7  U.S.C.  1421  note). 

2.  In  §  301.75-4,  paragraph  (a),  the 
entry  for  Manatee  County  is  revised  to 
read  as  follows: 

§  301 .75-4    Quarantined  areas. 

(a)*  *  * 

Florida 

***** 

Manatee  County.  That  portion  of  the 
county  bounded  by  a  line  drawn  as 
follows: 
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Beginning  at  the  northwest  comer  of 
sec.  24.  T.  33  S.,  R.  17  E.;  then  east  along 
the  northern  boxmdary  of  sec.  24,  T.  33. 
S.,  R.  17  E.  (Bishop  Harbor  Road)  imtil 
it  becomes  SR  683  (Moccasin  Wallow 
Road);  then  east  on  SR  683  to  the 
northeast  boundary  of  sec.  22,  T.  33  S., 
R.  18  E..  then  south  along  the  eastern 
boundary  of  sec.  22,  T.  33  S.,  R.  18  E. 
to  69th  Street  East;  then  east  on  69th 
Street  East  to  Erie  Road;  then  south  on 
Erie  Road  to  U.S.  Highway  301;  then 
south  on  U.S.  Highway  301  to  hiterstate 
75;  then  south  on  Interstate  75  to  the 
southern  boundary  of  sec.  24,  T.  35  S., 
R.  18  E.;  then  west  along  the  southern 
boundaries  of  sees.  24.  23,  and  22  to 
where  the  southern  boundary  of  sec.  22 
meets  Whitfield  Avenue;  then  west  on 
Whitfield  Avenue  to  U.S.  Highway  301; 
then  north  on  U.S.  Highway  301  to  SR 
70;  then  west  on  SR  70  to  U.S.  Highway 
41;  then  north  on  U.S.  Highway  41  to 
where  it  becomes  14th  Street  West;  then 
north  on  14th  Street  West  to  1st  Avenue 
West;  then  east  on  1st  Avenue  West  to 
9th  Street  West;  then  north  on  9th  Street 
West  to  the  north  bank  of  the  Manatee 
River;  then  west  along  the  north  bank  of 
the  Manatee  River  to  Terra  Ceia  Bay; 
then  north  along  the  western  boundaries 
of  sees.  25  and  24  to  the  point  of  the 
beginning. 

That  portion  of  the  county  bounded 
by  a  line  drawn  as  follows:  Beginning  at 
the  northwest  comer  of  sec.  8,  9, 10, 11, 
and  12,  T.  33  S.,  R.  21  E.;  then  east  along 
sec.  8. 9, 10. 11,  and  12.  T.  33  S..  R.  21 
E..  to  sec.  12.  T.  33  S..  R.  21  E.;  then 
south  along  sec.  12.  T.  33  S..  R.  21  E., 
to  sec.  18, 19,  30.  and  31,  T.  33  S..  R. 
22  E.;  then  east  along  sec.  18, 19.  30, 
and  31,  T.  33  S..  R.  22  E.,  to  sec.  6,  T. 
34  S.,  R.  22  E.;  then  south  along  sec.  6, 
T.  34  S..  R.  22  E.,  to  sec.  7,  T.  34  S.,  R. 
22  E.;  then  west  along  sec.  7,  T.  34  S.. 
R.  22  E.,  to  sec.  12, 11. 10.  and  9.  T.  34 
S..  R.  21  E.;  then  south  along  sec.  12. 11, 
10.  and  9.  T.  34  S.,  R.  21  E..  to  sec.  8 
and  5.  T.  34  S.,  R.  21  E.;  then  north 
along  sec.  8  and  5,  T.  34  S.,  R.  21  E., 
to  sec.  31,  29,  20, 17.  and  8,  T.  33  S.. 
R.  21  E.;  then  north  along  sec.  31.  29. 
20. 17.  and  8.  T.  33  S..  R.  12  E.,  to  the 
point  of  beginning. 
***** 

Done  in  Washington,  DC,  this  10th  day  of 
April  2002. 
Bobby  R.  Acord. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  02-9208  Filed  4-15-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  lnsp«:tion 
Servica 

7  CFR  Part  301 
[Docket  No.  01-040-2] 

Gypay  Moth  Genarally  Infeatad  Araaa 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  mle. 

summary:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  regulations  by  adding 
counties  in  Illinois.  Indiana,  Michigan. 
Ohio.  West  Virginia,  and  Wisconsin  to 
the  list  of  generally  infested  areas.  As  a 
result  of  the  interim  mle.  the  interstate 
movement  of  certain  articles  from  those 
areas  is  restricted.  The  interim  rule  was 
necessary  to  prevent  the  artificial  spread 
of  the  gypsy  moth  to  noninfested  States. 
EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  July  17,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jonathan  Jones,  Operations  Officer, 
Invasive  Species  and  Pest  Management. 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  gypsy  moth,  Lymantria  dispar 
(Linnaeus),  is  a  destmctive  pest  of  forest 
and  shade  trees.  The  gypsy  ™o^ 
regulations  (contained  in  7  CFR  301.45 
through  301.45-12  and  referred  to 
below  as  the  regulations)  restrict  the 
interstate  movement  of  certain  articles 
bom  generally  infested  areas  in  the 
quarantined  States  to  prevent  the 
artificial  spread  of  the  gypsy  moth. 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
July  17,  2001 (66  FR  37113-37114. 
Docket  No.  01-049-1).  we  amended  the 
regulations  in  §  301.45-3  by  adding 
coimties  in  Illinois,  Indiana,  Michigan, 
Ohio,  West  Virginia,  and  Wisconsin  to 
the  list  of  generally  infested  areas.  We 
also  made  nonsubstantive  amendments 
in  the  entries  for  Maine,  Virginia,  West 
Virginia,  and  Wisconsin  to  address 
inconsistencies  in  the  coimty  listings 
and  to  correct  misspellings. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
September  17,  2001.  We  did  not  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  interim  rule,  we  are 
adopting  the  interim  mle  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 


rule  conceming  Executive  Orders 
12866, 12372,  and  12988  and  the 
Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 
Regulatory  Flexibility  Act 

This  rule  affirms  an  interim  rule  that 
amended  the  regulations  by  adding 
counties  in  Illinois,  Indiana,  Michigan,     , 
Ohio,  West  Virginia,  and  Wisconsin  to 
the  list  of  generally  infested  areas.  As  a 
result  of  the  interim  rule,  the  interstate 
movement  of  certain  articles  from  those 
areas  is  restricted.  The  interim  mle  was 
necessary  to  prevent  the  artificial  spread 
of  the  gypsy  moth  to  noninfested  States. 
The  following  analysis  addresses  the 
economic  efi^ect  of  the  interim  mle  on 
small  entities,  as  required  by  the 
Regulatory  Flexibility  Act. 

The  interim  mle  placed  restrictions 
on  the  interstate  movement  of  regulated 
articles  and  outdoor  household  articles 
(OHA's)  from  and  through  those  areas  in 
Illinois,  Indiana,  Michigan.  Ohio.  West 
Virginia,  and  Wisconsin  that  were 
designated  as  generally  infested  areas. 
These  restrictions  will  have  their 
primary  effect  on  persons  moving 
OHA's,  nursery  stock.  Christmas  trees, 
logs  and  wood  chips,  and  mobile  homes 
interstate  from  a  generally  infested  area 
into  or  through  any  area  that  is  not 
generally  infested. 

Under  the  regulations,  OHA's  may  not 
be  moved  interstate  from  a  generally 
infested  area  into  or  through  a 
noninfested  area  unless  they  are . 
accompanied  by  either  a  certificate 
issued  by  an  inspector  or  an  OHA 
dociunent  issued  by  the  owner  of  the 
articles,  attesting  to  the  absence  of  all 
life  stages  of  the  gypsy  moth.  Most 
individual  homeovraers  moving  their 
ovm  articles  who  comply  with  the 
regulations  choose  to  self-inspect  and 
issue  an  OHA  dociunent.  This  takes  a 
few  minutes  and  involves  no  monetary, 
cost.  Individuals  may  also  have  State- 
certified  pesticide  applicators,  trained 
by  the  State  or  U.S.  Department  of 
Agriculture  (USDA),  inspect  and  issue 
certificates. 

Generally,  regulated  articles  (such  as 
logs,  pulpwood,  wood  chips,  mobile 
homes,  nursery  stock,  and  Christmas 
trees)  may  only  be  moved  interstate 
from  a  generally  infested  area  if  they  are 
accompanied  by  a  certificate  or  limited 
permit  issued  by  an  inspector.  However, 
logs,  wood  chips,  and  pulpwood  may  be 
moved  without  a  certificate  or  limited 
permit  if  the  person  moving  the  articles 
attaches  a  statement  to  the  waybill 
stating  that  he  or  she  has  inspected  the 
articles  and  has  found  them  free  of  all 
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ife  stages  of  the  gypsy  moth.  This    * 
exception  minimizes  the  costs  of 
moving  logs,  pidpwood,  and  wood 
chips  interstate.  Regulated  articles  may 
also  be  moved  interstate  from  a 
generally  infested  area  without  a 
certificate  if  they  are  moved  by  the 
USDA  for  experimental  or  scientific 
purposes  and  they  are  accompanied  by 
a  permit  issued  by  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS). 

Persons  moving  regulated  articles 
interstate  from  a  generally  infested  area 
may  obtain  a  certificate  or  limited 
permit  frtim  an  inspector  or  a  qualified 
certified  applicator.  Inspectors  will 
issue  these  documents  at  no  charge,  but 
costs  may  result  from  delaying  the 
movement  of  commercial  articles  while 
waiting  for  the  inspection.  Certificates 
for  interstate  movement  of  mobile 
homes  from  a  generally  infested  area 
may  also  be  obtained  from  qualified 

fertified  applicators. 
When  inspection  of  regulated  articles 
or  OHA's  reveals  the  presence  of  gypsy 
moth,  treatment  is  often  necessary.  The 
preferred  treatment,  scraping  egg  masses 
and  spraying  caterpillars,  costs  $10  to 
$30  per  shipment  on  average. 
Fumigation  is  another  alternative,  but  it 
is  more  expensive,  at  $75  to  $100  per 
shipment,  and  it  may  damage  the 
shipment.  Treatment  is  done  by 
qualified  certified  applicators,  most  of 
which  are  small  businesses.  These 
businesses  might  experience  a  slight 
increase  in  income  as  a  result  of  the 
interim  rule. 

Niuseries  and  Christmas  tree  growers 
that  move  a  substantial  number  of 
shipments  interstate  from  the  generally 
infested  areas  would  be  able  to 
minimize  treatment  costs  by  treating 
their  premises  for  gypsy  moths  under  a 
compliance  agreement  with  USDA. 
These  treatments  cost  businesses 
between  $10  and  $20  per  acre.  This 
alternative  enables  nurseries  and 
Christmas  tree  growers  to  issue  their 
own  certificates  for  interstate  shipments 
and  is  less  cosUy  than  treating 
individual  shipments.  The  entities  that 
would  be  most  likely  to  choose  this 
alternative  are  niuseries  that  move  a 
substantial  number  of  shipments 
interstate  from  the  generally  infested 
areas  and  that  treat  their  premises  for 
other  pests  in  addition  to  the  gypsy 
moth.  Producers  that  do  not  operate 
under  a  compliance  agreement  with 
APHIS,  but  that  treat  Uieir  premises 
under  this  option,  would  receive 
certification  for  each  shipment  from  an 
injector. 

'There  are  approximately  178  newly 
regulated  nurseries  and  Christmas  tree 
growers  that  will  incur  costs  from  the 


interim  mle.  According  to  the  size 
standards  established  by  the  Small 
Business  Administration,  the  vast 
majority  of  these  businesses  are  small 
entities. 

The  economic  impact  will  vary  by  the 
size  of  the  entities  regulated,  the  levels 
of  infestation,  and  the  size  and  number 
of  shipments  to  noninfested  areas.  There 
are  13  newly  regulated  Christmas  tree 
growers  in  Illinois  and  3  newly 
regulated  Christmas  tree  growers  in 
Indiana.  Only  about  10  percent  of  the 
shipments  leave  the  regulated  area  from 
these  establishments.  Approximately  5 
percent  of  the  shipments  from  these 
establishments  would  require  treatment 
at  a  cost  of  about  $45  per  shipment.  The 
cost  of  a  small  number  of  treatments 
would  be  small  relative  to  the  value  of 
sales  at  these  establishments.  For 
example,  the  average  farm  selling  cut 
Christmas  trees  in  Indiana  had  sales  of 
$16,332  in  1997,  according  to  the  1997 
Census  of  Amcultme. 

There  are  five  newly  regulated 
Christmas  tree  growers  in  Michigan. 
There  were  830  commercial  Christmas 
tree  growers  in  1999  with  at  least  5  acres 
of  trees.  The  five  newly  regulated 
establishments  represent  0.6  percent  of 
the  total  Christmas  tree  growers  in 
Michigan.  Approximately  66  percent  of 
Michigan  Christmas  trees  are  sent  out  of 
State,  although  not  all  of  these 
shipments  would  be  to  destinations  . 
outside  the  regulated  area.  It  is  not 
known  what  percentage  of  shipments 
from  the  five  newly  regulated 
establishments  would  be  to  destinations 
outside  the  regiilated  area.  None  of  the 
six  affected  counties  have  large 
Christmas  tree  operations.  Treatment 
costs  would  be  similar  to  the  costs 
inoirred  in  other  States,  about  $45  per 
shipment.  The  cost  of  any  additional 
treatments  needed  would  be  small 
relative  to  the  value  of  sales  at  these 
establishments.  Christmas  tree  sales  in 
Michigan  were  valued  at  $41.0  million 
(wholesale  value)  in  1999,  an  average  of 
$49,397  per  operation.  Because 
inspections  will  still  be  needed  on 
shipments  leaving  the  regulated  area, 
time,  salary,  and  recordkeeping  costs  for 
self-inspections  under  compliance 
agreements  will  still  be  inciuxed.  In 
addition,  nurseries  and  Christmas  tree 
growers  will  incur  a  $30  per  acre 
inspection  fee  specifically  for 
inspections,  which  are  a  State  licensing 
requirement.  This  inspection  fee 
represents  about  1.5  percent  of  the 
average  per-acre  dollar  value  of  sales  of 
harvested  cut  Christmas  trees  in 
Michigan  in  1997. 

There  are  66  newly  regulated 
Christmas  tree  growers  in  Ohio.  While 
the  number  of  shipments  that  will 


require  treatment  is  unknown,  any 
treatments  that  do  occiu  will  likely  cost 
around  $50  per  shipment.  The  average 
farm  selling  cut  Christmas  trees  in  Ohio 
had  sales  of  $22,505  in  1997,  according 
to  the  1997  Census  of  Agriculture. 

There  are  38  newly  regulated 
establishments  in  West  Virginia  (7 
niuseries  and  31  Christmas  tree 
growers).  Both  niu-series  and  cut 
Christmas  tree  farms  in  West  Virginia 
had  average  sales  of  less  than  $20,000  in 
1997. 

There  are  53  newly  regulated 
establishments  in  Wisconsin  (28 
nurseries  and  25  Christmas  tree 
growers).  It  is  estimated  that  these 
establishments  make  34  shipments  of 
nursery  stock  and  12  shipments  of 
Christmas  trees  annually.  However,  few, 
if  any.  of  these  shipments  leave  the 
regulated  area.  Therefore,  there  should 
be  no  additional  costs  for  these 
establishments  as  a  result  of  the  interim 
mle. 

The  regulatory  requirements  imposed 
by  the  interim  mle  are  expected  to  cause 
a  slight  increase  in  costs  for  the  affected 
entities.  The  relative  negative  impact 
that  may  result  from  the  interim  rule  is 
very  small  when  compared  with  the 
potential  for  harm  to  related  industry 
and  the  U.S.  economy  as  a  whole  that 
would  result  frtim  the  further  spread  of 
the  pest.  Since  the  total  value  of  the 
regxilated  articles  moved  from  infested 
areas  to  noninfested  areas  is  a  small 
fraction  of  the  national  total,  the  effect 
on  national  prices  is  expected  to  be  very 
small.  Additionally,  since  the  rule  is  not 
prohibitive,  articles  that  meet  the 
requirements  of  the  regulations  would 
continue  to  enter  the  market.  Thus,  the 
overall  impact  upon  price  and 
competitiveness  is  expected  to  be 
relatively  insignificant. 

Under  these  cirounstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

PART  301M)OMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  mle.  without  change,  the  interim 
rule  that  amended  7  CFR  part  301.and 
that  was  published  at  66  FR  37113- 
37114  on  July  17,  2001. 
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Authority:  7  U.S.C.  166.  7711,  7712.  7714, 
7731.  7735,  7751.  7752.  7753,  and  7754:  7 
CFR  2.22,  2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204,  Title  n.  Pub.  L.  106-113, 113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203.  Title  U.  Pub. 
L  106-224,  114  Stat.  400  (7  U.S.C.  1421 
note). 

Done  in  Washington.  DC.  thU  11th  day  of 
April  2002. 
Bobby  R.  Acord. 

Administrator.  Animal  and  Plant  Health 
ImpecUon  Service. 

(FR  Doc.  02-«210  Filed  4-15-02: 8:45  am] 
t  COM  Mi«-a«-u 


OEPARTMENT  OF  AOmCULTURE 


9CPRPart72 
[OecM  No.  01-110-1] 


bitui|MNBllnn  by 

/VQfmyv  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTIOM:  Interim  rule  and  request  for 
rxmim^n" 


of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-110-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Bmlding. 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you.  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  m  the 
Federal  legiatBr.  and  reUted 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commmted  on  APHIS  dockeU.  are 
available  on  the  Internet  at  httpJ/ 
www.aphii.  aBda.gov/ppd/rad/ 
webnpor.html. 

ran  RIRIMBt  MTOMIATION  contact:  Dr. 
Dave  Wilsoa.  Senior  Staff  Entomologist. 
Emeigeacy  Programs  Staff.  VS.  APHIS. 
4700  River  Road  Unit  41,  Riverdale.  MD 
20737-1231;  (301)  734-8073. 
Knott: 


reflect  the  effective  date  of  the  current 
TAHC  regulations  in  4  TAG  41.2.  we  are 
amending  the  incorporation  by 
reference  in  S  72.5  to  specify  the  April 
8.  2001.  effective  date  of  the  current 
TAHC  regulations. 

Immediate  Actioa 

Immediate  action  is  necessary  to 
update  the  regulations  to  ensure  that 
they  accurately  describe  the  areas  of 
Texas  quarantined  because  of  ticks, 
which  will  help  prevent  the  spread  of 
splenetic  fever.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportimity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  imder  5  U.S.C.  553 
for  making  this  rule  efiective  less  than 
30  days  after  publication  in  the  T""* 


teiirtei 

WewU 


*'  We  are  amending  Ae  Texas 
(splaoetic)  fsver  in  cattle  raydatmnsby 
updating  the  incorporation  b>  »••««»" 
of  the  Texas  Anfanal  Healda 
Commisnon's  regulations  that  contain 
die  description  of  the  araas  in  Texas 
quarantined  because  of  ticks.  This 
action  is  necessary  to  update  the 
in*^'*porati€i«  by  lefBrenoe  to  reflect  the 
effective  date  of  the  current  Texas 
Animal  Health  Commission's 
regulations  that  describe  the 
quarantined  area. 

OATM:  This  interim  rule  is  effactive 
April  16.  2002.  The  incorporation  by 
reference  provided  for  by  this  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  April  16.  2002.  We  will 
consider  all  comments  we  receive  that 
aie  postmarked,  delivered,  or  e-mailed 
by  June  17.  2002. 

AOORCSSCS:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  a«id  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-110-1. 
Regulatory  Analysis  and  Development. 
PPD,  APHIS.  SUtion  3C71. 4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-110-1.  If  you 
use  e-mail,  address  your  comment  to 
mguifltions^aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 


The  regulations  in  9  CFR  part  72. 
Texas  (Splenetic)  Fever  in  Cattle 
(refefied  to  below  as  the  regulations), 
restrict  the  interstate  movement  of  cattle 
from  arees  quarantined  because  of  ticks 
that  are  vectors  of  bovine  bebesiosis. 
This  disease  is  referred  to  in  the 
regulations  as  splenetic  or  tick  fever. 
Splenetic  or  tick  fever  is  a  contagious, 
infectious,  and  communicabfe  disease  of 
cattfe  dut  causes  cattle  to  become  weak 
and  dehydrated  and  can  cause  death. 

Section  72.3  quarantines  Guam,  the 
Northern  Mariana  Islands.  Puerto  Rico, 
and  the  U.S.  Virgin  Islands.  Previously. 
S  72JS  specifically  deacrUied  the  area  in 
Texas  that  was  quarantined  because  of 
ticks.  However,  in  a  final  rufe  published 
in  die  Fadand  laffelw  on  July  30. 1999 
(64  FR  41265-41266.  Docket  No.  96- 
067-2).  we  replaced  that  description 
with  an  incorporation  by  refnence  of 
the  Texas  AnUnal  Health  Commission's 
(TAHC)  regulations  in  §  41.2  of  title  4. 
part  n.  Texas  Administrative  Code  (4 
TAC  41.2).  that  describe  the  quarantined 
area  in  Texas.  The  effiective  date  of  the 
TAHC  regulations  that  we  incorporated 
by  reference  was  July  22. 1994. 

On  March  30.  2001.  the  TAHC 
published  a  document  in  the  Texas 
Register  (26  TexReg  2534)  in  which  it 
adopted  amendments  to  the  tick 
quarantine  zone  described  in  4  TAC 
41.2.  Those  amendments  became 
effective  on  April  8.  2001.  Therefore,  in 
order  for  our  regulations  to  accurately 


Je  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  die  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  RagMer.  The  document  will 
inf^iwlo  a  discussion  of  any  comments 
we  receive  and  any  ainen<iaients  we  are 
makiog  to  the  rule  as  a  result  of  the 
comments. 


FtBdUUtyAct 

This  rufe  has  been  reviewed  under 
Executive  Oder  12866.  For  this  action, 
die  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

The  Animal  and  Plant  Health 
faispactioo  Service's  (APHIS)  regulations 
in  9  CFR  part  72  restrict  die  interstate 
movement  of  crttfe  from  areas 
quvantined  because  of  the  presence  of 
tirif  that  an  vectors  of  bovine 
habffyj"*",  also  known  as  splenetic  or 
tick  fever.  The  TAHCs  reguUtions  in  4 
TAC  41.2  daecribe  the  quarai^ined  area 
in  Texas:  those  TAHC  r^ulations  we 
incorporated  by  reference  in  APHIS' 
ramdations  in  §  72.5. 

This  nde  will  update  the 
incorporation  by  reference  in  §  72.5  so 
that  it  refers  to  the  currentiy  effective 
TAHC  r^ulations  describing  the 
quaranti^  area  in  Texas.  We  do  not 
expect  this  rule  to  have  an  economic 
efiiact  on  any  entities,  lar^  or  small, 
because  the  description  of  Texas'  tick 
eradication  areas  is  defined  and 
established  by  the  TAHC;  this  rule 
simply  updates  our  regulations  so  they 
refer  to  the  current  description  of  those 
areas  in  the  TAHCs  regulations. 

As  of  September  30.  2001.  only  14 
premises  were  quarantined  by  the 
TAHC.  APHIS'  regulations  require  that 
cattie  from  these  premises  be  dipped. 
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inspected,  and  certified  before  they  are 
moved  interstate.  Costs  related  to  these 
activities  are  very  small,  particularly 
when  compared  to  benefits  to  the 
Nation  of  the  cattle  fever  tick 
eradication  program  in  preventing  the 
spread  of  this  disease. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.l0.02S  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

I  This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

paperwork  Reduction  Act 

LThis  interim  rule  contains  no  new 
formation  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1994  (44  U.S.C.  3501 
et  seq.). 

rBt  of  Subjects  in  9  CFR  Part  72 
Animal  diseases.  Cattle,  Incorporation 
by  reference.  Quarantine, 
Transportation. 

I  Accordingly,  we  are  amending  9  CFR 
part  72  as  follows: 

PART  72— TEXAS  (SPLENETIC)  FEVER 
M  CATTLE 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

I  Authority:  21  U.S.C.  111-113, 115. 117. 
120,  121. 123-126. 134b,  and  134f;  7  CFR 
2.22,  2.80.  and  371.4. 

172^    [Amended] 

I  2.  In  §  72.5.  the  first  sentence  is 
amended  by  removing  the  date  "July  22, 
1994"  and  adding  the  date  "April  8, 
2001"  in  its  place. 

£)one  in  Washington.  OC,  this  10th  day  of 
April  2002. 
Bobby  R.  Acord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Etoc.  02-9209  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION      ACTION:  Final  rule. 


Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  01-AWP-22] 

Revision  to  Class  E  Surtace  Area  at 
Marysville  Yuba  County  Airport,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule,  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  data  of  a  direct  final  rule  that 
revises  the  Class  E  Surface  Area  at 
Marysville  Yuba  County  Airport,  CA. 
EFFECTIVE  DATE:  0901  UTC  April  18, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Carson,  Air  Traffic  Division,  Airspace 
Branch,  AWP-520.11,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale.  California.  90261; 
telephone  (310)  725-6611. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  February  4.  2002  (67  FR 
5044).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  when  FAA  beUeves 
that  there  will  be  no  adverse  public 
comment.  This  direct  final  rule  advised 
the  public  that  adverse  comments  were 
not  anticipated,  and  that  unless  written 
adverse  conunents  or  written  notice  of 
intent  to  submit  such  adverse 
comments,  were  received  within  the 
comment  period,  the  regulation  would 
become  effective  on  April  18,  2002.  No 
adverse  comments  were  received.  Thus, 
this  notice  confirms  the  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Los  Angeles,  California,  on 
March  8,  2002. 
Dawna  Vicars, 

Assistant  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc.  02-9117  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  A<taninlstratlon 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AEA-27] 

Establishment  of  Class  E  Airspace: 
Elkton,MD 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 


SUMMARY:  This  action  establishes  Class 
E  airspace  at  Elkton,  MD.  Controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  contain  aircraft  operating  into 
Cecil  County  Airport,  Elkton,  MD  under 
Instrument  Flight  Rules  (IFR). 
EFFECTIVE  DATE:  0901  UTC  August  8, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  January  10,  2002,  a  document 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  establishing  Class  E  airspace 
extending  upward  fro  700  feet  above  the 
surface  within  a  6  mile  radius  of  the 
Cecil  Coimty  Airport,  Elkton,  MD  was 
published  in  the  Federal  Register  (67 
FR  1322-1323).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
on  or  before  February  11,  2002.  No 
comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datmn  83.  Class  E  airspace  area 
designations  for  airspace  extending 
upward  fiDm  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9J, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regidations  (14  CFR 
Part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700 
feet  above  the  surface  for  aircraft 
conducting  IFR  operations  at  the  Cecil 
County  Airport,  Elkton,  MD. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
imder  Executive  Oder  12866,  (2)  is  not 
a  "significant  rule"  uiuier  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  C^  part  71  as  follows: 

PARTTI-CAilENOeDl 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  EO  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

171.1    [AmeiMM] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.91,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16.  2001,  is  amended  as 
follows: 

Paragraph  6005    Class  E  Airspace  Areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AEA  MD  ES.  Elkton,  NfD  [NEW] 

Cecil  County  Airport. 

(Ut.  39»34'2r'  N..  long.  75'52'11'  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6  mile  radius 

of  the  Cecil  County  Airport.  Elkton.  MD. 
Issued  in  )amaica.  New  York  on  March  26. 

2002. 

F.D.  Hatfield. 

Manager.  Air  Traffic  Division,  Eastern  Region 

[FR  Doc.  02-9124  Filed  4-15-02;  8:45  am] 

■LUNQ  COM  4S10-13-M 


action:  Final  rule;  request  for 
comments. 


DEPARTMENT  OF  TRANSPORTATION 
OfflcaofthaSacratiffy 

14CFRPart330 

[Docket  OST-2001-10e8Sl 

Rm210S-AO06 

ProMduras  for  Companaation  Of  Air 
Carrlara 

AGENCY:  Office  of  the  Secretary,  DOT. 


summary:  On  September  22,  2001. 
President  Bush  signed  into  law  the  Air 
Transportation  Safety  and  System 
Stabilization  Act  ("the  Act").  The  Act 
makes  available  to  the  President  funds 
to  compensate  air  carriers,  as  defined  in 
the  Act,  for  direct  losses  suffered  as  a 
result  of  any  Federal  ground  stop  order 
and  incremental  losses  beginning 
September  11,  2001,  and  ending 
December  31.  2001.  directly  resulting 
from  the  September  11  terrorist  attacks 
on  the  United  States.  On  October  29. 
2001.  and  January  2,  2002,  the 
Department  published  rules  to  carry  out 
this  Act.  On  the  latter  date,  the 
Department  also  requested  comments  on 
whether  and  how  to  establish  a  set-aside 
for  certain  air  carriers.  This  final  rule 
provides  forms  and  information  for  air 
carriers  in  making  third  round 
compensation  applications,  updates  the 
existing  rules,  and  establishes  a  set- 
aside  for  air  taxi,  commuter,  and 
regional  carriers  that  reported  fewer 
than  10  million  available  seat  miles  for 
August  2001. 

DATES:  This  rule  is  effective  April  16, 
2002.  Comments  should  be  submitted 
by  April  30.  2002. 

AOCMESSES:  Interested  persons  should 
send  comments  to  Docket  Uerk.  Docket 
OST-2001-10885.  Department  of 
Transportation.  400  7th  Street.  SW., 
Room  PL-401,  Washington,  DC  20590. 
Commenters  wishing  to  have  their 
submissions  acknowledged  should 
include  a  stamped,  self-addressed 
postcard  with  Uieir  comments.  The 
Docket  Clerk  will  date  stamp  the 
postcard  and  return  it  to  the  commenter. 
Comments  will  be  available  for 
inspection  at  the  above  address  frt)m 
9:00  a.m.  to  5:00  p.m.,  Monday  through 
Friday.  Comments  also  may  be  sent 
electronically  to  the  Dockets 
Management  System  (DMS)  at  the 
following  Internet  address:  http:// 
dms.dot.gov/.  Commenters  who  wish  to 
file  comments  electronically  should 
follow  the  instructions  on  the  DMS  web 
-    site.  Interested  persons  can  also  review 
comments  through  this  same  web  site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Katley,  U.S.  Department  of 
Transportation,  Office  of  International 
Aviation,  400  7th  Street,  SW.,  Room 
6402,  Washington,  DC  20590. 
Telephone  202-366-1213. 
SUPPLEMENTARY  a^ORMATlON:  As  a 
consequence  of  the  terrorist  attacks  on 
the  United  States  on  September  11. 
2001,  the  U.S.  commercial  aviation 
industry  suffered  severe  financial  losses 
These  losses  placed  the  financial 


survival  of  many  air  carriers  at  risk. 
Acting  rapidly  to  preserve  the  continued 
viability  of  the  U.S.  air  transportation 
system.  President  Bush  sought  and 
Congress  enacted  the  Air  Transportation 
Safety  and  System  Stabilization  Act 
("the  Act"),  Public  Uw  107-42. 

Under  section  101(a)(2)(A-B)  of  the 
Act,  a  total  of  $5  billion  in 
compensation  is  provided  for  "direct 
losses  incurred  beginning  on  September 
11,  2001.  by  air  carriers  as  a  result  of 
any  Federal  ground  stop  order  issued  by 
the  Secretary  of  Transportation  or  any 
subsequent  order  which  continues  or 
renews  such  stoppage;  and  the 
incremental  losses  incurred  beginning 
September  11,  2001  and  ending 
December  31.  2001,  by  air  carriers  as  a 
direct  result  of  such  attacks." 

On  October  29,  2001  (66  FR  54616). 
the  Department  published  in  the 
Federal  Register  a  final  rule  and  request 
for  comments  to  establish  procedures 
for  air  carriers  regarding  compensation 
under  the  Act.  The  rule  covered  such 
subjects  as  eligibility,  deadlines  for 
application,  information  and  forms 
required  of  applicants,  and  audit 
requirements.  On  January  2,  2002  (67  FR 
250),  the  Department  published  a 
"second  round"  final  rule  that 
responded  to  comments  on  the  October 
29  nile.  On  the  same  date  (67  FR  263), 
the  Department  also  requested 
comments  concerning  whether  a  set- 
4side  of  a  portion  of  the  funds 
authorized  by  the  Act  should  be 
established  to  ensure  adequate 
compensation  for  certain  classes  of  air 
carriers. 

This  "third  roimd"  final  rule 
addresses  the  set-aside  issue,  several 
issues  raised  diuing  the  Department's 
consideration  of  pending  claims  for 
compensation,  and  comments  received 
on  other  aspects  of  the  compensation 
program.  It  also  provides  forms  and 
information  for  tise  by  air  carriers  in 
applying  for  third  round  compensation 
under  the  Act. 


Set-Asida 

Background 

As  noted  in  the  Department's  January 
2,  2002,  request  for  comments,  a  number 
of  carriers  had  expressed  the  concern 
that  the  Act's  available  seat  mile  (ASM)- 
based  formula  would  not  adequately 
compensate  air  ambulances  and  air  tour 
operators,  among  others,  for  the  losses 
they  suffered  as  the  result  of  the 
September  11  attacks.  In  response  to 
these  concerns.  Congress,  in  the 
Aviation  and  Transportation  Secvirity 
Act  (Public  Law  107-71),  addressed  the 
situations  of  air  ambulances,  air  tour 


Federal  Register / Vol.  67.  No.  73/Tuesday.  April  16,  2002/Rules  and  Regulations  18469 


operators  and  other  similarly  situated 
classes  of  air  carriers. 

Section  124(d)  of  this  statute  amended 
section  103  of  the  Air  Transportation 
Safety  and  System  Stabilization  Act. 
The  purpose  of  this  amendment, 
according  to  the  Conference  Report 
(House  Report  107-296  at  p.  79).  is  "to 
allow  for  a  modified  system  of 
providing  compensation  to  air  tour 
operators  and  air  ambulances  to  better 
address  their  needs  after  industry  wide 
losses."  The  following  is  the  text  of  this 
amendment: 

(d)  COMPENSATION  FOR  CERTAIN  AIR 
CARRIERS.— 

(1)  SET- ASIDE.— The  President  may  set 
aside  a  portion  of  the  amount  of 
compensation  payable  to  air  carriers  under 
section  101(a)(2)  to  provide  compensation  to 
classes  of  air  carriers,  such  as  air  tour 
opterators  and  air  ambulances  (including 
hospitals  operating  air  ambulances)  for 
whom  application  of  a  distribution  formula 
containing  available  seat  miles  as  a  factor 
would  inadequately  reflect  their  share  of 
direct  and  incremental  losses.  The  President 
shall  reduce  the  S4,500,00,000  specified  in 
subsection  (b)(2)(A)(i)  by  the  amount  set 
aside  under  this  subsection. 

(2)  DISTRIBUTION  OF  AMOUNTS.— The 
President  shall  distribute  the  amount  set 
aside  under  this  subsection  proportion9lly 
among  such  air  carriers  based  on  an 
appropriate  auditable  measure,  as 
determined  by  the  President. 

Under  the  statutory  language,  use  of  this 
set-aside  authority  is  discretionary 
("The  President  may  set  aside  .  .  .  "). 
Neither  the  statute  nor  the  Conference 
Report  provides  any  guidance 
concerning  the  appropriate  size  of  such 
a  set-aside,  the  methodology  for 
proportionally  allocating  any  funds  set 
aside,  or  the  identity  of  any  other 
"classes"  of  air  carriers  that  could  be 
included  in  it,  if  the  President  chooses 
to  use  the  authority.  Consequently,  in 
the  January  2,  2002.  notice,  the 
Department  requested  comments  on 
these  matters. 

Comments 

The  Association  of  Air  Medical 
Services  (AAMS)  suggested  that  air 
ambulances  should  be  a  class  of  carriers 
eligible  for  a  set-aside.  AAMS 
lecommended  compensating  air 
ambulances  based  on  a  forinula  derived 
from  Medicare  fee  schedule  rates.  Under 
this  formula,  AAMS  would  compare 
each  carrier's  transports  in  the  30  days 
ending  September  10,  2001,  with  the 
number  of  transports  in  the  30  days 
beginning  September  11.  The 
Department  would  provide 
compensation  for  each  transport  not 
made  in  the  second  period  according  to 
a  base  rate  plus  a  mileage  fee  consistent 
with  Medicare  rates.  For  example,  the 


compensation  for  each  "lost"  helicopter 
transport  woidd  be  $4,256.  Over  50  air 
ambulance  carriers  supported  this 
proposal,  and  only  one  such  carrier 
opposed  it. 

A  number  of  air  taxi  and  air  tour 
companies  generally  supported  the  use 
of  a  set-aside,  pointing  to  what  they  saw 
as  inequities  in  the  compensation  for 
which  they  would  be  eligible  imder  the 
general  ASM-based  formula.  Some  of 
these  suggested^that  the  most  equitable 
means  of  distributing  a  set-aside  would 
be  to  ensure  that  covered  carriers 
received  compensation  amounting  to 
the  percentage  of  losses  that  other 
carriers  had  received. 

One  Las  Vegas-based  company 
suggested  multiplying  the  nimiber  of 
reported  ASMs  by  the  percentage 
decrease  in  ASMs  compared  to  an 
earlier,  more  normal,  period.  Another 
carrier  suggested  a  separate  set-aside  for 
Las  Vegas-based  tour  companies,  which 
it  said  were  badly  hurt  by  a  sharp 
reduction  in  foreign  tourists. 
Compensation  for  these  carriers  would 
be  based  on  their  market  share  of  ASMs 
flown  by  carriers  in  the  class. 

An  environmental  group,  to  the 
contrary,  suggested  that  Las  Vegas-based 
or  other  air  tour  companies  that  provide 
air  tours  in  the  area  ofxhe  Grand 
Canyon  not  receive  compensation  at  all. 
In  this  group's  view,  such  operators 
were  providing  entertainment,  rather 
than  air  transportation,  and 
compensation  to  them  would  be 
inappropriate  in  view  of  the  fact  that 
they  disturb  the  natural  quiet  of  the 
Grand  Canyon. 

The  National  Air  Transportation 
Association  (NAT A)  advocated  that  we 
use  an  ASM-based  formula  limited  to 
the  pool  of  ASMs  from  Part  135  air 
charter  carriers.  NATA  also  suggested 
that  participation  in  the  set-aside  not  be 
limited  to  carriers  who  had  applied 
previously,  since  some  carriers  may 
have  been  deterred  frx)m  applying  by  the 
likelihood  of  receiving  only  very  small 
amoimts  of  compensation. 

A  New  York-based  helicopter 
company  suggested  multiplying  its 
expected  revenue  for  the  September  11- 
December  31,  2001,  period  by  the     - 
percentage  of  passengers  that  woidd 
have  used  &cilities  that  were  closed 
because  of  the  terrorist  attacks.  Another 
carrier  supported  a  formula  involving 
the  average  niunber  of  seats  in  the 
operator's  fleet,  the  speed  of  the  aircraft, 
and  the  on-call  time  per  day  (normally 
24  hoxu-s).  The  Department  also  received 
comments  from  a  few  fixed  wing  and 
helicopter  carriers  that  are  primarily  or 
exclusively  cargo  carriers,  requesting 
that  a  set-aside  be  made  available  to 
cargo  carriers  that  would  correct 


perceived  inequities  in  the  Act's  RTM- 
based  formula. 

Two  indirect  air  carriers  that  provide 
service  to  Cuba  using  foreign  direct  air 
carriers  suggested  that  public  charters 
be  viewed  as  a  class  eligible  for  a  set- 
aside,  based  on  a  formula  comparing 
August  and  September  passenger  loads 
multiplied  by  airfare  minus  operating 
expenses.  Another  public  charter 
indirect  air  carrier,  which  specializes  in 
spring  break  trips  for  students,  also 
asserted  that  it  should  be  eligible  for  a 
set-aside,  with  a  formula  based  on  lost 
bookings.  A  Part  121  on-demand 
planeload  charter  passenger  carrier  said 
that  carriers  in  its  situation  were  also 
short-changed  by  the  statutory  ASM 
formula.  They  suggested  substituting  a 
formula  based  on  the  ratio  of  the  losses 
of  each  carrier  compared  to  the  total 
losses  of  this  class  of  carriers.  A  charter- 
tour  operator  who  sells  vacation 
packages  through  travel  agents 
suggested  a  somewhat  similar  approach. 

Tne  Air  Transport  Association  (ATA) 
generally  supported  the  idea  of  a  set- 
aside  for  air  ambulances  and  air  tour 
operators,  agreeing  that  the  original 
statutory  formula  did  not  adequately 
compensate  them.  ATA  said,  however, 
the  amount  set-aside  should  come  out  of 
the  funds  remaining  after  other  air 
carriers  had  been  paid  100  percent  of 
the  compensation  for  which  they  are 
eligible.  This  woidd  avoid  reducing 
compensation  for  other  carriers,  ATA 
noted. 

DOT  Response   . 

The  purpose  of  the  amendment  to  the 
Act  contained  in  Pub.  L.  107-71  was  to 
give  the  Department  authority  to  find  a 
way  to  ensure  more  adequate  and 
equitabliB  compensation  for  "classes"  of 
air  carriers  for  whom  application  of  the 
normal  ASM-based  distribution  formula 
would  inadequately  reflect  their  share  of 
direct  and  incremental  losses.  It  is  clear 
from  financial  information  submitted  to 
the  Department  diuing  the  application 
process  for  compensation  that  there  are 
some  significant  inequities  among 
classes  of  carriers.  However,  for  the  air 
taxi,  commuter,  and  regional  air  carriers 
with  the  smallest  number  of  ASMs  (no 
more  than  an  average  of  10,000  per  day, 
or  310,000  for  the  reporting  period  of 
August  2001),  the  average  percentage  of 
recovery  is  about  6  percent  of  their 
claimed  losses.  For  such  carriers  with 
between  310,000  and  10  million  ASMs, 
the  average  percentage  of  recovery  is 
aKout  14  percent.  For  remaining 
carriers,  with  more  than  10  million 
ASMs,  the  average  percentage  of 
recovery  is  about  65  percent.  For 
purposes  of  further  defining  the  scope  of 
the  classes,  the  Department  has  added  a 
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new  definition  of  a  regional  air  carriers, 
based  on  existing  Departmental 
classifications  used  for  other  purposes. 
The  Department,  consistent  with  the 
intent  of  Congress  and  the  views  of 
commenters,  believes  that  it  is 
appropriate  to  use  its  statutory  set-aside 
authority  to  redress  these  inequities. 
Doing  so  woxdd  help  to  ensure  a  fair 
result  to  all  classes  of  carriers.  The  most 
important  questions  for  the  Department 
to  resolve  are  the  identification  of  the 
classes  of  carriers  eligible  for 
compensation  from  the  set-aside  and  the 
formula  used  to  establish  their 
compensation. 

As  noted  above,  there  are  two  groups 
of  carriers  whose  compensation  under 
the  original  statutory  ASM  fonriula  falls 
well  below  the  compensation  for 
carriers  generally.  Class  I  includes  those 
air  taxi,  commuter,  and  regional  carriers 
who  reported  an  average  of  10,000 
ASMs  or  fewer  per  day.  or  310.000  for 
the  reporting  period  of  August  2001. 
Class  II  includes  air  taxi,  commuter,  and 
regional  air  carriers  reporting  between 
310.000  and  10  million  ASMs.  All-cargo 
carriers  are  not  eligible  to  participate  in 
the  set-aside,  which,  imder  the  statute, 
applies  only  to  carriers  who  report 
ASMs  and  whose  compensation  comes 
from  the  $4.5  billion  portion  of  the 
statutory  authorization  for  passenger 
carriers. 

Of  the  carriers  who  have  applied  for 
compensation  to  date,  there  are  143 
carriers  in  the  first  class  and  96  in  the 
second.  The  Department  believes  that 
identifying  classes  of  carriers  eligible  for 
a  set-aside  in  these  broad  terms  is  more 
sensible,  fair,  and  easy  to  administer 
than  dividing  carriers  into  smaller 
functional  or  local  classes  {  e.g.,  air 
ambidances,  air  tour  opHBrators  generally 
or  those  based  in  a  particular  place, 
public  charters,  etc.).  each  with  a 
separate  compensation  methodology 
that  may  address  its  own  situation  but 
not  fit  that  of  others.  These  broad 
classes  include  the  vast  majority  of  the 
carriers  in  these  smaller  groupings, 
including  most  of  the  carriers  that 
submitted  comments  to  the  docket. 

In  addition  to  making  the  program 
more  complicated  to  administer  than  a 
methodology  covering  broader  classes  of 
carriers,  some  of  the  specific 
methodologies  suggested  for  narrower 
groups  could  be  problematic.  For 
example,  the  AAMS  recommendation  of 
a  formula  based  on  medicare 
reimbursement  rates  would  make  it 
difficult  to  distinguish  between 
transportation  costs  and  losses  and 
other  costs  and  losses  attributable  to 
non-transportation  aspects  of  air 
ambidance  services,  such  as  the  cost  of 
waiting  time  for  medical  personnel.  It 


would  be  difficult  to  achieve  similarly 
equitable  results  for  carriers  in  a  single 
market,  such  as  Las  Vegas  or  New  York, 
and  carriers  elsewhere  using  the 
approach  suggested  by  Las  Vegas-  and 
New  York-based  tour  operators. 

With  respect  to  the  commenter  that 
operates  spring  break  charters  for 
students,  the  Department  does  not 
believe  that  it  can  base  a  set-aside  class 
on  the  experience  of  a  single  carrier 
with  respect  to  loss  claims  that  are 
subject  to  adjustment  imtil  Spring  2002, 
well  after  the  September-December  2001 
compensation  period  intended  by 
Congress.  Likewise,  with  respect  to  the 
commenter  that  operates  on-demand 
planeload  charters,  it  is  difficult  to 
identify  a  class  of  carriers  eligible  for  a 
set-aside  based  solely  on  the  situation  of 
one  carrier.  This  particular  carrier,  in 
any  case,  would  be  eligible  for 
compensation  as  a  Class  II  carrier  under 
the  set-aside  in  this  rule. 

The  public  charter  carriers  who 
operate  as  indirect  air  carriers  and  use 
direct  foreign  air  carriers  to  provide 
service  to  Cuba  may  be  eligible  for 
compensation.  As  noted  below,  they 
should  refer  to  the  January  2.  2002  final 
rule,  as  amended  by  this  rule,  regarding 
use  of  the  ASMs  operated  by  their  direct 
foreign  air  carrier  partners  to  support  a 
claim  for  compensation.  The  same  may 
be  true  of  the  indirect  air  carrier 
commenter  that  operates  as  a  charter- 
tour  operator. 

We  considered  the  idea  of  simply 
compensating  carriers  so  that  each 
received  compensation  equivalent  to 
about  the  same  percentage  of  its  losses 
as  the  average  for  all  carriers.  However, 
this  approach  has  certain  disadvantages. 
For  example,  it  might  not  provide  an 
accurate  basis  for  compensation  for 
carriers  that  are  affiliated  with  larger 
carriers.  It  could  imfairly  reward 
carriers  whose  larger-than  typical-losses 
may  be  attributable  to  less  efficient 
operation  or  unfavorable  market 
conditions  imrelated  to  the  terrorist 
attacks.  It  would  result  in  slower 
payouts  to  all  carriers  eligible  for  the 
set-aside,  since  it  would  preclude  the 
Department  bom  establishing  a  standard 
process  for  carrier  claims,  which  would 
make  the  process  unduly  laborious. 

The  approach  that  the  Department  has 
decided  to  take  is  conceptually  similar 
to  that  suggested  by  some  commenters, 
involving  a  formula  that  considers  the 
market  share  of  an  individual  carrier 
within  a  class  of  carriers.  For  carriers  in 
Class  I  and  Class  n.  the  Department  will 
calculate  the  average  amount  of 
documented  losses  per  ASM  reported. 
Using  current  apphcants  as  an  example, 
for  Class  I  carriers,  the  average  loss  per 
ASM  is  approximately  $.82.  Thus,  for 


Qass  I  carriers,  the  Department  would 
project  the  maximum  compensation  due 
by  multiplying  the  nimiber  of  ASMs  for 
Class  I  carriers  times  $.82.  Using  this 
methodology,  a  carrier  with  100,000 
ASMs  wouldjeceive  no  more  than 
$82,000  in  total  compensation. 

For  Class  II  carriers,  the  method  of 
calculation  is  somewhat  more  complex. 
To  avoid  disproportionately  low 
compensation  being  paid  to  those 
carriers  who  fall  just  above  the  310.000 
ASM  line  of  demarcation  between  Class 
I  and  Class  II,  the  Department  is  taking 
a  two-tiered  approach.  Again,  using 
current  applicants  as  an  example,  the 
Department  would  apply  the  projected 
$.82  loss  per  ASM  rate  to  the  first 
310,000  ASMs  of  Class  n  carriers.  For 
each  ASM  above  310.000,  the  carrier 
would  receive  an  estimated  $.19  per 
ASM,  which  represents  the  average  loss 
per  ASM  for  these  incremental  ASMs. 
For  example,  we  project  that  a  carrier 
with  750.000  ASMs  would  receive  no 
more  than  $337,800  in  total 
compensation.  It  should  be  noted  that, 
depending  on  the  actual  losses  and 
ASMs  that  are  validated  for  set-aside 
applicants,  the  ASM  rates  for  both  Class 
I  and  Class  n  carriers  could  change. 
Thestatute  calls  for  a  class-based 
compensation  system  under  the  set- 
aside.  No  class-based  system  can 
provide  perfect  equality  for  each 
individual  carrier,  and  any  such  system 
could  create  some  relative  "winners" 
and  "losOTS."  To  preclude  inequitably 
high  or  low  compensation  results  for 
specific  carriers,  the  Department  has 
decided  to  add  a  minimum  and 
maximum  percentage  recovery  limit  for 
carriers  receiving  additional 
compensation  under  the  set-aside 
program.  No  Class  I  or  Class  II  carrier 
will  receive  more  in  compensation  than 
the  avoage  percentage  of  recovery  for 
carriers  with  more  than  10  million 
ASMs,  which,  based  on  ciirrent  data,  is 
approximately  65  percent  of  its  losses, 
imless  the  carrier  would  have  recovered 
more  than  65  percent  of  its  losses  under 
the  original  ASM  formula  in  which  case 
it  will  be  compensated  using  that  rate. 
The  Department  will  use  its  most 
current  data  in  establishing  a  final 
"cap,"  meaning  that  the  cap  percentage 
may  need  to  be  adjusted.  Further,  no 
Class  I  or  Class  II  carrier  will  receive 
less  than  25  percent  of  its  verified 
eligible  transportation-related  losses. 
The  25  percent  "floor"  will  ensure,  in 
the  interest  of  fairness,  that  all  classes 
of  carriers  will  be  Lq  the  position  of 
receiving  at  least  that  amount  of 
com[>ensation,  in  accordance  with  the 
statutory  direction  to  provide 
compensation  that  adequately  reflects 
their  share  of  direct  and  incremental 
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losses.  In  these  latter  cases,  the  carrier 
will  be  required  to  satisfy  the 
Department  that  its  claimed  losses  are 
valid,  eligible,  and  transportation- 
related. 

Application  of  this  system  will  ensure 
the  result  intended  by  Congress:  the 
projected  median  recovery  for  Class  I. 
Class  n,  and  other  carriers  as  a  class  will 
all  be  about  the  same  percentage  of 
losses.  We  project  that  current 
applicants  would  receive  $27.5  million 
under  this  approach,  as  opposed  to  the 
$6.4  million  tney  are  projected  to 
receive  imder  the  (Mri^nal  statutory 
formula.  In  addition  to  this  $27.5 
million,  the  Department  is  setting  aside 
an  additional  $7.5  million  to  cover 
potential  payments  to  new  applicants. 
As  suggested  by  commenters.  the  final 
rule  will  permit  carriers  in  Class  I  and 
Class  n  who  have  not  previously 
applied  to  do  so.  We  believe  that  this  is 
bit  because  the  low  amounts  of 
compensation  under  die  original 
statutory  formula  may  well  have 
discouraged  some  carriers  from 
applying  in  the  past.  Therefore,  the  total 
set-aside  will  be  up  to  $35  million.  As 
the  Air  Ttanspoct  Association  (ATA) 
requested,  the  Department  expects  that 
this  amount  will  not  diminish  the 
recovery  of  other  carriefs. 

To  bc^in  disbursement  of 
Nxtmpeosation  pronuptly.  the  Depaitmeat 
iplans  to  use  a  two-pnaae  compensation 
process  for  eligible  air  cairiers  under  the 
set-aside  program.  In  die  first  phase, 
commencing  upon  publication  of  this 
rule,  the  DepartmeiM  will  review  those 
applications  that  already  have  been  filed 
l^  such  eligiUe  air  cairiers,  and, 
a««iimii^  no  disqualifying  issues  arise, 
provide  initial  payment  of  a  partial 
amount  In  order  to  protect  against 
potential  overpayments,  for  Class  I 
carriers  this  partial  pajrmeot  will  be  the 
lesser  of  (A)  no  mora  than  30  pwoent  of 
validated  losses,  or  (B)  $0.35  per  ASM. 
Similarly,  for  Qass  II  carriers,  the 
partial  payment  will  be  the  lesser  of  (A) 
no  mora  man  30  percent  of  validated 
losses,  or  (B)  $0.35  per  ASM  for  the  first 
310,000  ASMs  and  $0.08  per  ASM  for 
each  ASM  above  310.000.  For  both  Class 
I  and  Class  II  carriers,  the  partial 
payment  will  be  reduced  by  any 
amounts  that  have  previously  been  paid 
in  compensation. 

The  second  phase  of  set-aside 
payments  will  be  processed  as  part  of 
the  final  round  of  payments  for  all 
carriers.  At  that  time,  payments  will  be 
made  to  set-aside  air  carriers  who  had 
received  first-phase  partial 
compensation  for  the  balance  that  the 
Department  determines  is  outstanding. 
Set-aside  applicants  that  file  new 
applications  will  also  have  their 


applications  processed  by  the  final 
round  of  the  compensation  process. 

The  Federal  Aviation  Administration 
(FAA)  recenUy  completed  a  lengthy  and 
complex  rulemaking  to  determine  the 
appropriate  routes  and  volimie  of  air 
tour  flights  over  the  Grand  Canyon.  This 
rulemaking  involved  extensive 
consultation  with  air  tour  operators, 
environmental  groups,  Indian  tribes, 
and  other  concerned  government 
agencies.  In  the  Department's  view,  air 
tour  operations  over  the  Grand  Canyon 
that  comply  with  the  FAA  nde  are  no 
less  eligible  for  compensation  than  any 
other  air  carrier  operations  subject  to  die 
Stabilization  Act  While  we  recognize 
that  thoe  may  be  continuing  argument 
about  the  merits  of  such  flints,  this 
compensation  rule  is  not  the  place  to 
resolve  them. 

ImpairBientB  and  Odwr  Extraordinaiy 
or  Nonrecurring  ItaBs 

The  Airline  Stabilization  Act  provides 
compensation  for  direct  losses  incurred 
by  carriers  beginning  on  September  11 
as  the  result  ci  Fedenl  ground  stop 
orders,  and  for  "iBcraneatal  losses 
incurred  beginning  Septendm'  11,  2001, 
and  ending  December  31, 2001"  as  a 
direct  result  of  the  terrorist  attadcs. 

By  tkas  language.  Ccmgress  required 
that  compensable  losses  be  litnitod  to 
the  September  11-Deoember  31  period, 
meaning  that  compensable  losses  must 
actually  be  incurred  in  the  September 
ll-December  31  period.  Losses 
experienced  befim)  Septendwr  11  or 
after  December  31  are  not  eligUile  for 
compensation.  A  number  of 
i^ipUcattons  induded  as  daimed  losses 
iteou  that  while  they  may  have  been 
retorted  for  purposes  of  gmerally 
acc^ted  accounting  principles  (GAAP) 
as  being  "incurred"  within  the 
SeptMidier  11  to  December  31  period, 
neverdieless  would  actually  be 
experienced  over  a  mudi  loi^r  period. 
One  example  of  such  an  item  is  the 
devaluation  of  aircraft  (impairment)  or 
other  assets,  based  on  an  expectation  of 
their  diminished  value  due,  in  many 
cases,  to  a  perceived  decrease  in  the 
asset's  ability  to  generate  revenue  aftw 
the  terrorist  attacks.  Because  the 
Department  considered  that  such 
charges  should  be  excluded  from 
compensable  losses,  we  required 
carriers  (through  a  December  4.  2001. 
lettOT  and  a  supplemental  certification 
form)  to  clarify  whether  their 
applications  included  any 
extraordinary,  non-recurring,  or  unusual 
adjustments  that  were  not  included  in 
their  pre-September  11  forecasts,  and  to 
specify  the  amounts  involved.  In 
processing  applications  for  second 
round  payments,  we  genwally  excluded 


these  amounts  as  ineligible  for 
compensation. 

Thereafter,  the  Department  received  a 
number  of  comments  objecting  to  these 
exclusions.  In  some  cases,  carriers 
returned  the  Supplemental  Certification 
Form  with  a  statement  that  such  charges 
shoiUd  be  compensable  and  that  they 
were  not  waiving  their  right  to  claim 
them.  In  a  letter  dated  December  10, 
2001 .  to  the  Department,  the  Air 
Transport  Association  and  Regional 
Airline  Association  asserted  that 
impairment  charges  had  "real-world" 
impacts  on  air  carrier  finances,  because 
credit  is  based  on  independenUy 
appraised  asset  values.  Thus,  as  assets 
dropped  in  value,  many  carriws  claimed 
to  luve  lost  valuable  sources  of 
liquidity.  The  associations  stated  their 
belief  that  Congress  intended  sudi 
losses  to  be  compensated.  Moreover, 
they  argued  that  impairment  charges, 
and  similar  writedo%vns.  including  lease 
buyouts,  are  recognized  as  losses  under 
GAAP,  and  the  Financial  Standards 
Accounting  Board  (FASB)  has 
recognized  that  impairment  losses  can 
result  from  the  September  1 1  events. 
Thereafter,  in  comments  addressed  to 
Docket  OST-2001-10885.  the  Air 
Transport  Association  reiterated  the 
view  dut  the  indusion  of  these  losses 
is  consistent  with  the  ^abilization  Act 
GAAP,  mad  the  standards  for  financial 
statements  set  bs^the  Securities  and 
KvHiangw  Commission  (SEC).  It  furtiier 
argued  that  inqMurment  diargas.  like 
severance  expenses  and  other  non- 
recurring charges  that  DOT  has 
disallo%rad.  result  in  "real"  annoimting 
and  economic  losses,  and  "real" 
foregone  liquidity. 

DOTResponae 

The  Departmoit  does  not  disagree 
that  impairment  and  similar  chai^ges 
may  be  proper  for  purposes  of  GAAP. 
Nor  do  we  take  issue  with  arguments 
that  the  reporting  of  such  losses  may  be 
consistent  with  FASB  or  SEC 
procedures.  Howev«r.  because  they  may 
be  proper  under  or  consistent  with  such 
procedures  does  not  mean  that  they  are 
necessarily  within  the  scope  of  losses 
that  Congress  intended  to  be  eligible  for 
compensation  undw  the  Act 

We  note  that  induding  asset 
devaluation  charges  within  the 
September  11  to  December  31  period 
would  potentially  allow  a  carrier  to 
receive  full  compensation  for  what  is 
typically  a  very  large  expense  item,  even 
though  ma«t  of  the  associated  cost  to 
that  carrier  would  be  experienced  ovw 
time.  In  effect,  this  would  be  similar  to 
a  front-end  loading  of  depreciation  or 
lease  expenses,  shifting  costs  that  will 
occiir  in  the  fotura  into  the  period  for 
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which  compensation  is  to  be  provided. 
That  result,  we  continue  to  believe,  is 
inconsistent  with  the  direction  to 
compensate  carriers  only  for  losses 
actually  incurred  through  December  31. 
Further,  where  impairment  charges  or 
other  writedowns  reflect  a  temporary 
grounding  of  aircraft  or  suspension  of 
use  of  other  assets,  we  do  not  have  the 
practical  ability  to  monitor  the 
accounting  for  those  assets  in  the  future 
to  ensure  3iat  they -recapture  excess 
compensation  if  they  are  returned  to 
service  earlier  than  expected. 

Moreover,  the  theoretical  basis  for  an 
impairment  charge  is  an  expected 
decline  in  asset  value  that  reflects  an 
expected  permanently  reduced  demand 
and  reduced  ability  to  generate  revenue. 
However,  since  we  are  already 
compensating  carriers  for  the  actual 
decline  in  revenue  they  are 
experiencing  through  the  end  of  the 
year,  there  is  an  inherent  duplication  in 
also  compensating  them  for  the 
associated  asset  devaluation  costs.  As  to 
the  carriers'  concern  regarding  loss  in 
liquidity  due  to  asset  writedowns,  the 
compensation  payments  provide  a 
direct  source  of  funds  to  replace  lost 
liquidity. 

This  is  not  to  suggest  that  the 
Department  considers  that  all 
extraordinary  or  non-recurring  losses 
must  be  disallowed.  Where  an  applicant 
can  show,  apart  from  conformity  to 
GAAP  requirements,  that  the  actual 
costs  of  a  loss  were  the  direct  result  of 
the  terrorist  attacks  of  September  11 
{and  not,  for  example,  the  result  of  a 
general  economic  slowdown),  were  fully 
borne  within  the  September  11  to 
December  31  period  and  are  permanent, 
and  that  compensation  for  those  costs 
would  not  be  duplicative,  the 
Department  will  consider  such  claims 
on  a  case-by-case  basis.  The  forms  for 
the  third  round  application  process 
include  a  section  addressing  the 
treatment  of  extraordinary  or  non- 
recurring losses,  and  section  330.39  of 
the  rule  has  been  amended  to  require 
information  about  such  losses. 

Adjustment  for  LoMes  Not  the  Direct 
Result  of  tlie  Events  of  September  11 

Section  101(a)(2)  of  the  Act  provides 
that  the  President  shall  compensate  air 
carriers  for  direct  losses  incurred 
beginning  on  September  11  as  the  result 
of  any  Federal  ground  stop  orders,  and 
their  incremental  losses  incurred 
begiiming  September  11,  2001  and 
ending  December  31  "as  a  direct  result 
of  the  terrorist  attacks.  Section  107(3) 
of  the  Act  further  specifies  that  the  term 
"incremental  loss"  does  not  include  any 
loss  that  the  President  determines 
would  have  been  incurred  if  the  terrorist 


attacks  on  the  United  States  that 
occurred  on  September  11.  2001  had  not 
occurred.  The  application  forms  for 
third  roimd  compensation  payments 
have  been  revised  to  include  a  section 
addressing  certain  types  of  revenues  and 
expenses,  in  order  to  further  implement 
this  "direct  result"  requirement  and 
incremental  loss  definition. 

In  the  previously-issued  rules  and 
guidance  concerning  payment  of 
compensation  in  the  first  and  second^ 
rounds,  the  Department  required 
carriers  to  supply  pre-September  11 
forecast  financial  data  including 
revenue,  expenses,  operating  income, 
nonoperating  expenses,  and  net  income. 
Updated  forecasts  after  September  11  for 
the  period  October  1  through  December 
31,  2001,  and  later,  actual  results,  were 
also  to  be  supplied.  Carriers  were 
required  to  certify  such  data  as  true  and 
acciu^te  under  penalty  of  law. 

The  Department  used,  as  a  starting 
point  for  its  compensation 
determinations,  the  difference  between 
pre-September  11  forecasts  and  the 
updated  forecasts  or  actual  results. 
During  their  reviews.  Department  staff 
scrutinized  applications  for  actual  and 
forecasted  revenues  and  expenses  that 
did  not  appear  to  be  directly  impacted 
by  the  terrorist  attacks,  and  incremental 
losses  that  might  have  been  incurred 
even  if  the  attacks  had  not  taken  place. 
Revenues  and  expenses  of  this  sort  were 
questioned,  and  where  appropriate, 
disallowed. 

For  example,  we  disallowed  as 
expenses  certain  supplemental 
employee  compensation  payments  that 
were  not  related  to  the  events  of 
September  11.  Also,  we  disallowed 
certain  maintenance  expenses  that  were 
accelerated  into  the  September  11  to 
December  31  period,  but  would  have 
been  incurred  normally  after  January  1. 
2002.  With  the  experience  gained  from 
these  case-by-case  determinations,  the 
Department  believes  that  it  may  be 
helpful  to  clearly  state  the  standards 
and  procedures  that  govern  in  these 
areas,  consistent  with  the  requirements 
of  the  Act.  These  standards  and 
procedures  have  been  incorporated  in 
the  third  roimd  application  Forms,  as 
well  as  into  the  core  requirements  for 
the  agreed-upon  procedures  for  review 
of  the  carriers'  financial  data.  This  will 
permit  both  applicants  and  reviewers  to 
fociis  on  revenue  and  expense  items  that 
may  be  subject  to  exclusion  as  not 
related  to  September  11,  and  prevent 
any  misunderstanding  of  how  such 
items  will  be  treated.  It  will  also 
facilitate  the  administrative  review 
process,  as  applicants  will  be  presenting 
their  financial  information  in  a  manner 
that  permits  more  expeditious  review. 


expediting  also  their  third  roimd  and 
final  payments.  Applicants  are  to  be 
guided  by  the  following  principles  in 
applying  for  the  third  round  of  direct 
compensation: 

1.  Use  Form  330  (Final)  to  show 
forecasted  and  actual  net  income/losses 
for  the  period  September  11.  2001  to 
December  31,  2001.  These  must  be 
updated  from  previous  Forms  to  reflect 
actual  results  through  December  31. 
2001 ,  using  the  most  current 
information  available  showing  final 
financial  results. 

2.  To  be  compensable  under  the 
Stabilization  Act.  incremental  losses 
must  have  been  actually  incurred  "as  a 
direct  result"  of  the  terrorist  acts  of 
September  11,  2001.  Also,  any  loss  that 
would  have  been  incurred  if  the  terrorist 
attacks  on  the  United  States  that 
occurred  on  September  11,  2001.  had 
not  occurred  is  not  eligible  for 
compensation  under  the  statute. 

3.  Based  on  its  experience  in 
reviewing  claims  received  to  date,  the 
Department  believes  that,  in  most 
instances,  it  is  extremely  difficult  if  not 
impossible  to  distinguish,  on  a  line  line 
item  by  line  item  basis,  individual 
revenue  and  expense  items  that  were 
affected  directly  by  the  terrorist  attacks 
from  those  that  were  affected  indirectly, 
or  those  that  were  partially  affected,  or 
not  affected  at  all.  That  conclusion  is 
confirmed  by  findings  of  the  Emerging 
Issues  Task  Force  of  the  Financial 
Accounting  Standards  Board,  in  its 
Discussion  of  Agenda  Technical  Issues. 
Issue  No.  01-10,  addressing  Accoimting 
for  the  Impacts  of  the  Terrorist  Attacks 
of  September  11.  2001: 

The  Task  Force  noted  that  it  would  be 
impossible  to  isolate  and  therefore 
distinguish  (in  a  consistent  way)  the  effects 
of  the  September  11  events  in  any  single  line 
item  on  companies'  financial  statements 
because  of  the  inability  to  separate  losses  that 
are  directly  attributable  to  the  September  11 
events  from  those  that  are  not.  For  example, 
impairment  of  long-lived  assets  as  a  result  of 
the  September  11  events  would  in  many 
cases  be  impossible  to  measure  separately 
from  impairment  due  to  the  general 
economic  slowdown  that  was  generally 
acknowledged  to  be  under  way.  (The 
September  11  events  probably  contributed  to 
the  speed  and  depth  of  that  economic 
slowdown,  but  determining  the  portion  of  the 
slowdown  directly  attributable  to  the 
September  11  events  would  be  extremely 
subjective  and  difficult,  if  not  impossible.) 

The  Department  believes  that,  in  most 
cases,  the  comparison  between  pre- 
September  11,  2001  forecasts  and  actual 
results  provides  an  approximation  of  the 
incremental  losses  that  are  a  direct 
result  of  the  attacks,  and  that 
approximation,  without  more,  gives 
effect  to  the  language  of  the  statute. 
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However,  to  give  further  effect  to  the 
statutory  language,  the  Department  is 
providing  rules  and  guidance  for  the 
third  roimd  and  final  payments.  To 
avoid  burdening  applicants,  reviewers 
and  auditors  with  a  potentially 
subjective  and  inherenUy  imprecise  line 
item  by  line  item  analysis,  we  are 
employing  various  measures  designed  to 
hi^light  items  that  may  not  be  within 
the  scope  of  compensable  losses,  while 
establishing  a  presumption  that  other 
items  were  impacted  by  the  attacks  so 
as  to  warrant  inclusion  within  the 
formula.  Notwithstanding  these 
presumptions,  to  ensure  fairness, 
applicants  may  bring  specific  matters  to 
our  attention  as  described  below. 

4.  The  Department  expects  that  some 
items,  potentially  of  significant  relative 
financial  impact,  that  would  not  be 
identified  through  the  forecastyactual 
analysis  but  yet  were  not  directiy  the 
result  of  the  terrorist  attacks  would  be 
ones  that  were  extraordinary  or  non- 
recurring. For  example,  suppose  that  a 
claim  for  incremental  losses  includes  a 
post-September  11  unfavorable 
judgment  of  $1  million  in  a  lawsuit,  the 
operative  facts  of  which  all  occurred 
prior  to  September  11.  That  $1  million 
liability  is  not  a  loss  incurred  as  a  direct 
result  of  the  terrorist  attacks,  and  would 
have  been  incurred  had  the  attacks  not 
taken  place.  Accordingly,  it  must  be 
excluded  frvm  net  losses. 

To  permit  the  Department  to  take 
them  properly  into  account,  applicants 
must  separately  identify  all 
extraordinary  and  non-recurring 
revenue  and  expense  items  on  pages  2 
and  3  of  Form  330  (Final).  For  these 
purposes,  "extraordinary  items"  are 
events  and  transactions  that  are  unusual 
in  natiue  and  infrequent  in  occurrence. 
"Non-recurring  items"  are  either 
unusual  or  infrequent,  but  not  both. 
Applicants  shall  describe  and  explain 
such  items,  and  address,  with 
supporting  documents,  whether  each 
such  item  is  attributable  to  the  terrorist 
attacks  or  not. 

5.  On  pages  2  and  3  of  Form  330 
(Final),  applicants  must  also  report  any 
revenue  or  expense  items  that  would 
normally  have  been  reported  in  a  time 
period  other  than  September  11  through 
December  31.  2001.  but  were  reported  in 
and  claimed  for  the  September  1 1 
through  December  31,  2001  period.  For 
example,  an  applicant  has  reported  an 
amount  in  a  Provision  for  Bad  Debts  in 
the  October  1  through  December  31 
period  that  normally  would  have  been 
reported  in  the  first  calendar  quarter  of 
2002.  This  must  be  identified  in  Form 
330  (Final)  so  as  to  allow  the  amount  of 
net  income  to  be  adjusted.  To  the  extent 
a  loss  claim  included  such  an  expense 


item,  it  would  represent  a  loss  that 
would  have  been  incurred  had  the 
terrorist  attacks  not  taken  place. 
Applicants  are  advised  that  the 
reviewing  staff  will  give  careful 
attention  to  any  prepaid  or  accelerated 
expense  items  in  this  regard. 

6.  Applicants  should  carefully 
scrutinize  their  applications  for  other 
situations,  not  addressed  specifically 
above,  in  which  losses  have  been  or 
could  be  reported  that  were  not  directly 
the  result  of  the  terrorist  acts,  or  that 
would  have  been  incurred  in  any  event, 
including  items  that,  while  not  literally 
extraordinary  or  non-recurring,  were 
nonetheless  identifiable  as  falling  into 
the  above  categories.  Applicants  may 
wish  to  utilize  monthly  profit  and  loss 
statements,  which  section  330.21(g)  of 
the  revised  regulation  requires  be 
submitted  with  each  application,  to 
identify  prospective  items  of  such 
character.  Applicants  shall  report  such 
items  on  Form  330  (Final),  as 
appropriate. 

7.  Tne  Department  expects  that  many 
applicants  have  experienced,  by  their 
own  initiatives,  a  reduction  in  actual  ~ 
versus  forecast  expenses,  giving  rise  to 
a  question  as  to  whether  any  such 
reductions  may  be  excluded  from  the 
calculations  of  losses  on  the  ground  that 
they  are  unrelated  to  the  terrorist 
attacks.  As  a  general  rule,  for  the 
reasons  stated  below,  the  Department 
will  treat  such  variances  for  all 
categories  of  expenses  as  being 
attributable  to  the  terrorist  attacks.  First, 
we  would  expect  that  cost  reduction 
plans  not  related  to  the  terrorist  attacks 
would  have  been  reflected  in  an 
applicant's  pre-September  1 1  forecasted 
financials.  Second,  we  believe  it  highly 
likely  that  expense  reduction  efforts 
undertaken  after  September  11  were 
attributable,  impliciUy  if  not  explicitiy, 
to  changed  expectations  regarding 
revenues  after  the  attacks.  Third,  we 
note  that  Congress  provided  that  we 
compensate  air  carriers  for  "losses 
incurred."  Cost  savings  that  are 
achieved  in  fact  reduce  an  air  carrier's 
losses,  and  the  calculations  required 
under  our  regulations  may  not  be 
manipulated  to  exclude  actual 
reductions  in  expenses,  thereby 
generating  a  basis  for  increased 
compensation.  Moreover,  we  interpret 
Congress'  language  here  as  indicating  an 
intent  that  carriers  not  receive  increased 
compensation  for  achieving  savings  in 
costs,  which  they  have  an  independent 
obligation  to  their  managements  and 
shareholders  to  achieve,  and  which  it  is 
reasonable  to  expect  them  to  undertake 
to  mitigate  the  need  for  compensation 
under  the  Act.  If  there  are  si>ecific 
instances  of  cost  savings  that  an 


applicant  believes  are  unrelated  to  the 
events  of  September  1 1  and  believes 
should  be  excluded  with  the  effect  of 
increasing  compensation,  and  the 
applicant  can  provide  pre-existing 
documentary  support  for  its  position, 
the  Department  will  consider  the 
request.  Otherwise,  such  items  are  not 
allowable  and  should  not  be  claimed. 
8.  Section  103(a)  of  the  Stabilization 
Act  is  clear  that  the  amount  of 
compensation  payable  may  not  exceed 
the  amount  of  losses  that  the  air  carrier 
demonstrates  to  the  satisfaction  of  the 
President,  using  sworn  financial 
statements  or  other  appropriate  data, 
that  the  air  carrier  incurred.  The 
Department  expects  that  application  of 
the  foregoing  requirements  will  result  in 
many  compensation  claims  effectively 
being  reduced.  Where  claimed  losses  are 
increased,  the  Department  can  be 
expected  to  give  careful  attention  to  the 
justifications  offered  in  support  of  such 
increases.  Applicants  are  advised  that, 
under  the  Stabilization  Act,  the  burden 
remains  on  them  to  demonstrate  to  the 
Department's  satisfaction  that  all 
claimed  losses  have  been  incurred  and 
are  otherwise  eligible  for  compensation. 

Other  Issues 

Overcompensation  Issues.  As  the 
Department  processes  applications  and 
receives  updated  data  from  carriers,  and 
the  Inspector  General's  office  or  the 
General  Accounting  Office  reviews 
them,  there  may  be  instances  in  which 
we  determine  that  we  have  remitted 
more  in  compensation  than  current 
financial  or  operating  data  support.  In 
this  event,  as  provided  in  revised 
§  330.9(b),  the  carrier  will  be  notified  of 
the  situation  and  is  required  to  return 
the  difference  to  the  Department 
immediately.  The  revision  makes  clear 
that  the  Department  need  not  wait  until 
a  third  round  or  final  payment  has  been 
made,  or  an  audit  has  been  conducted, 
before  requiring  the  return  of  funds  that 
it  believes  represents  an  overpayment. 

Timing  of  Compensation.  In  tne 
interest  of  the  prudent  administration  of 
funds  under  this  program,  the 
Department  has  determined  that  it  will 
distribute  up  to  95  percent  of  the 
compensation  for  which  an  air  carrier  is 
eligible  as  part  of  this  third  roimd. 
Temporarily  retaining  the  remaining 
five  percent  will  permit  the  Department 
to  determine  with  greater  certainty  the 
total  amount  of  compensation  for  which 
all  carriers  are  eligible,  since  we  will 
have  had  the  chance  to  review 
everyone's  Form  330  (Final)  and  AUP  or 
simplified  procedures  reports.  This 
approach  will  also  help  us  to  avoid  any 
possibility  of  exceeding  authorized 
amounts,  as  well  as  enabling  the 
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Department  to  ftnalize  the 
coin[>ensation  amounts  based  on  receipt 
of  all  claims..  The  Department  will  pay 
remaining  compensation  to  carriers 
subsequently.  We  do  not  anticipate  that 
carriers  will  have  to  make  any 
additional  claim  submissions  to  receive 
the  remaining  compensation. 

Offsetting  Losses  Against  Profits  or 
Gains.  A  question  has  arisen  as  to 
whether  an  air  carrier  is  entitled  to  be 
compensated  for  its  direct  losses  as  a 
resuh  of  the  Federal  groimd  stop  order 
regardless  of  its  profits  or  gains  during 
the  period  of  September  11  to  December 
31,  2001.  After  reviewing  the  matter,  the 
Department  has  concluded  that  air 
carriers  seeking  compensation  under 
Section  101(a)(2)  of  the  Act  cannot 
isolate  their  direct  losses  incurred 
during  the  period  of  the  Federal  groimd 
stop  order  from  their  actual  results  for 
the  overall  period  of  Septembw  11  to 
December  31.  2001.  Where,  for  example, 
a  carrier  experienced  better-than- 
forecasted  total  results  for  that  period, 
the  actual  results  for  the  period  after  the 
Federal  ground  stop  order  was  lifted. 
September  14,  2001  to  December  31. 
2001 .  must  be  offset  against  direct  losses 
incurred  during  the  period  of  the 
Federal  ground  stop  order.  Such  an 
offset  is  necessary  to  implement  the 
requirement  of  the  Act  that  air  carriers 
only  receive  compensation  for  losses 
actually  incurred.  A  loss  has  been 
incurred  only  if  that  loss  has  not  been 
fully  offset  by  better-than-forecasted 
results.  This  result  is  consistent  with  the 
structure  and  language  of  the  Act 
regarding  direct  and  incremental  losses. 
We  believe  such  an  offset  is  consistent 
with  the  overall  congressional  intent  of 
the  Act,  to  stabilize  the  air  carrier 
industry  by  compensating  for  actual 
losses  rather  than  enhancing  profits 
during  the  September  11  to  Diecember 
31,  2001,  period. 

Wet  Lease  Arrangements  and  Indirect 
Air  Carriers.  In  further  response  to 
comments  concerning  the  methodology 
for  determining  compensation  in 
situations  in  which  a  direct  and  an 
indirect  air  carrier,  or  a  wet  lessor  and 
a  wet  lessee,  are  both  involved  in  an 
operation,  the  Department  has  decided 
to  delete  two  provisions  of  its  January 
2,  2002  final  rule:  §§  330.31(d)(l)(iv) 
and  330.31(d)(2)(iv).  These  provisions 
required  wet  lessor  and  indirect  air 
carrier  applicants  to  document  that 
lessees  or  direct  air  carriers  are  either 
ineligible  for  compensation  or 
voluntarily  will  not  or  have  not  claimed 
compensation  with  respect  to  the 
operations  in  question. 

The  Department  believes  that 
removing  these  provisions  will  permit 
more  equitable  treatment  for  wet  lessors 


and  indirect  air  carriers  without 
impinging  on  the  interests  of  wet  lessees 
and  direct  air  carriers.  Doing  so  will 
make  it  more  likely  that  affected  carriers 
will  receive  adequate  compensation  for 
the  effects  of  the  September  11,  2001 
attacks  than  would  otherwise  be  the 
case.  By  removing  administrative 
barriers,  the  Department's  approach  will 
create  a  level  playing  field  on  which 
different  types  of  carriers  can  apply  for 
compensation  eligibility.  Wet  lessors 
and  indirect  air  carriers  therefore  may 
apply  for  compensation,  as  long  as  they 
meet  other  requirements  of  the  rule  (e.g., 
the  remaining  four  requirements  of 
§  330.31(d)(1)  and  (2)).   " 

This  approach  will  also  help  to 
alleviate  the  concern  that  the  deleted 
provisions  might  create  an  incentive  for 
manipulation  of  the  compensation 
system  (e.g.,  transfers  of  ASMs  or  RTMs 
to  other  parties  in  ways  that  would 
artificially  inflate  the  overall  amount  of 
compensation  paid).  We  anticipate  that 
the  Department  can  implement  this 
approach  without  reducing  the 
compensation  available  to  other  eligible 
carriers,  since  some  carriers  are  being 
paid  on  the  basis  of  losses,  which  in 
these  cases  are  less  than  the  full  formula 
amount. 

Accordingly,  the  rule  provides  that 
wet  lessors  and  indirect  air  carriers  who 
have  not  already  applied  to  the 
Department  for  compensation  because 
of  their  inability  to  meet  the 
requirements  of  former  §  330.31(d)(l)(iv) 
and  (d)(2)(iv)  are  permitted  to  submit 
applications  in  the  third  roimd. 
Applications  must  be  received  within 

30  days. 

With  respect  to  the  issue  of  wet  lease 
arrangements  and  indirect  air  carriers, 
ATA  requested  that  compensation  be 
limited  to  U.S.  citizens.  In  particular. 
ATA  asked  the  Department  to  require 
that,  in  the  case  of  indirect  carriers  and 
wet  leases,  both  the  applicant  and  the 
operator  must  be  U.S.  citizens.  In  ATA's 
view,  a  U.S.  indirect  air  carrier  should 
not  be  compensated  for  RTMs  Operated 
on  its  behalf  by  a  non-U.S.  direct  air 
carrier.  On  the  other  hand,  two  indirect 
air  carriers  that  operate  charter  flights 
via  foreign  direct  air  carriers  took  the 
opposite  view. 

Under  the  statute  and  the  rule,  only 
U.S.  carriers  can  receive  compensation. 
No  foreign  carrier  can  receive  funds 
imder  the  Act.  We  do  not  see  a 
compelling  reason  to  treat  the  U.S. 
indirect  air  carrier's  eligibility  for 
compensation  differently  depending  on 
the  nationality  of  the  direct  air  carrier 
involved.  Indeed,  some  commenters 
whose  views  were  reflected  in  the 
Department's  decisions  set  forth  in  the 
January  2  rule  are  indirect  carriers  who 


made  extensive  use  of  foreign  direct  air 
carriers. 

We  do  not  believe  that  these 
provisions  of  the  rule  will  cause 
significant  delays  in  processing  claims 
for  compensation.  Consequently, 
consistent  with  the  January  2  final  rule, 
we  will  continue  to  regard  U.S.  indirect 
air  carriers  as  eligible  for  compensation 
based  on  ASMs  or  RTMs  flown  for  them 
by  foreign  direct  air  carriers. 

Independent  Public  Accountant's 
Review.  Under  49  CFR  330.37,  to  be 
eligible  to  receive  payment  from  the    ' 
third  roimd  or  finsd  installment  of 
compensation  under  the  Air 
Transportation  Safety  and  System 
Stabilization  Act  (the  Act),  the  applicant 
must  submit  an  independent  public 
accoimtant's  (IPA)  report  based  on  the 
performance  of  agreed-upon  procedures 
(AUP)  satisfactory  to  the  Department 
with  respect  to  the  carrier's  forecasts 
and  actual  results.  The  IPA's 
engagement  must  be  performed  in 
accordance  with  generally  accepted 
professional  standards  applicable  to 
AUP  engagements.  The  applicant  must 
submit  the  results  of  the  AUP 
engagement  to  the  Department  with  its 
application  for  payment  of  the  third 
round  or  final  installment.  Section 
330.37  has  been  expanded  to  specify  the 
core  requirements  to  be  covered  by 
these  procedures. 

In  order  to  reduce  the  application 
burden  on  smaller  air  carriers,  the 
Department  has  approved  simplified 
procedures  for  (1)  passenger-only  and 
passenger/cargo  carriers  with  fewer  than 
10  million  available  seat  miles  (ASM)  in 
August  2001  and  (2)  cargo-only  air 
carriers  with  fewer  than  two  million 
revenue  ton  miles  (RTM)  for  the  quarter 
ending  June  30,  2001. 

Model  agreed-upon  procedures 
(AUPs)  were  submitted  to  the 
Department  by  the  American  Institute  of 
Certified  Public  Accountants  (AICPA) 
and  the  Air  Transport  Association 
(ATA),  and  we  have  modified  those 
procedures  in  certain  respects  to  be 
more  consistent  with  our  needs.  Model 
AUPs  will  be  made  available  on  the 
Department's  web  site,  www.dot.gov, 
along  with  the  simplified  procedures,  or 
can  be  obtained  bom  the  DOT  contact 
noted  above  imder  FOR  RIRTMEB 
INFORMATION  CONTACT.  These  model 
AUPs  are  provided  solely  as  an  aid  to 
applicants  in  meeting  the  requirements 
of  the  Act  and  these  rules,  and  the  use 
of  the  model  AUPs,  or  any  other 
procedures,  does  not  diminish  or  affect 
in  any  way  the  Department's  right  to 
examine  ftilly  and  audit  all  aspects  of  all 
claims  for  compensation. 
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Regulatoiy  Analyses  and  Notices 

Executive  Order  12866 

i    These  amendments  do  not  constitute 
an  economically  significant  rule  imder 
Executive  Order  12866,  but  they  are 
significant  under  the  Executive  Order 
and  the  Department's  Regulatory 
Policies  and  Procediues,  because  they 
affect  important  sectors  of  the  air 
transportation  industry  and  are  of 
general  policy  interest. 

The  Department  has  determined  that 
these  amendments  are  being  issued  in 
an  emergency  situation,  within  the 
meaning  of  Section  6(a)(3)(D)  of 
Executive  Order  12866.  However,  their 
impact  is  expected  to  be  a  favorable  one: 
making  these  funds  available  to  air 
carriers  to  compensate  them  for  losses 
resulting  frt)m  the  terrorist  attacks  of 
September  1 1 .  In  particular,  the  impact 
will  be  favorable  on  the  carriers  eligible 
for  the  set-aside,  since  they  otherwise 
would  have  received,  individually  and 
as  a  class,  considerably  less 
compensation.  In  accordance  with 
Section  6(a)(3)(D),  this  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Regulatory  Flexibility  Act 

I    While  we  did  request  comment  on  the 
set-aside  issue,  there  was  no  notice  of 
proposed  rulemaking.  Consequently,  we 
are  not  required  to  prepare  a  regulatory 
flexibility  analysis  imder  5  U.S.C.  604. 
However,  we  do  note  that  this  rule  may 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities.  In 
analyzing  small  entity  impact  of  the 
amendments,  we  believe  that,  to  the 
extent  that  the  rule  impacts  small  air 
carriers,  the  impact  will  be  a  favorable 
one,  since  it  will  consist  of  receiving 
more  compensation  under  the  set-aside 
than  these  carriers  would  have  received 
otherwise.  The  Department  has  also 
concluded  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  consultation  requirements 
of  Executive  Order  13132. 

Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA), 
specifically  the  application  documents 
that  air  carriers  must  submit  to  the 
Department  to  obtain  compensation  and 
information  collections  concerning  the 
review  of  carriers'  financial  and 
operational  information.  The  title. 
description,  and  respondent  description 
of  the  information  collections  are  shown 
below  as  well  as  an  estimate  of  the 
reporting  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
nstructions,  searching  existing  data 


sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Procedures  and  Forms  for 
Compensation  of  Air  Carriers 

Need  for  Information :  The 
information  is  required  to  administer 
the  requirements  of  the  Act. 

Use  of  Information:  The  Department 
of  Transportation  would  use  the  data 
submitted  by  the  air  carriers  to 
determine  each  carrier's  compensation 
for  direct  losses  suffered  as  a  result  of 
any  Federal  ground  stop  order  and 
incremental  losses  beginning  September 
11,  2001,  and  ending  December  31, 
2001,  resulting  from  the  September  11, 
2001,  terrorist  attacks  on  the  United 
States  as  defined  in  the  Act. 

Frequency:  For  this  final  rule,  the 
Department  will  collect  the  information 
once,  with  air  carriers  reporting  on 
Form  330  (Final).  In  addition,  some  air 
carriers  must  report  to  the  Department 
concerning  agreed-upon  procedures 
engagements  vfith.  independent  public 
accountants.  Other  carriers  will  have  to 
report  on  the  basis  of  simplified 
procedures.  These  are  also  one-time 
submissions. 

Respondents:  All  apphcants  will  have 
to  submit  a  Form  330  (Final).  This 
includes  435  existing  applicants  and  an 
estimated  150  new  applicants,  for  a  total 
of  585  carriers.  We  estimate  that  it  will 
take  carriers  6  hours  for  this  task,  for  a 
total  of  3510  hours. 

In  addition,  about  97  of  these  carriers 
will  have  to  report  on  the  basis  of  an 
agreed-upon  procedures  (AUP) 
engagement  with  an  independent  public 
accountant  (IPA).  These  carriers  are 
those  who  report  more  than  10  million 
ASMs  or  two  million  RTMs.  We 
estimate  that  filling  out  the  schedules 
associated  with  the  AUP  process  will 
take  20  hours,  with  another  360  hours 
representing  the  time  of  IPA  and  carrier 
staff  working  on  the  AUP  process. 
Consequentiy,  we  estimate  36,860  hours 
for  the  AUP  requirement. 

Smaller  carriers  will  report  on  the 
basis  of  simplified  procedures.  There 
are  two  tiers  of  these  carriers;  the  first 
tier  consists  of  carriers  with  310,000 — 
10  million  ASMs  or  200,000— two 
million  RTMs.  and  the  second  tier 
consists  of  carriers  with  less  than 
310,000  ASMs  or  200.000  RTMs.  We 
estimate  that  190  carriers  will  be  in  the 
first  tier  and  298  in  the  second.  We 
believe  that  the  first  tier  procedures  will 
take  10  hours  and  that  the  second  tier 
(even  more  simplified)  procedures  will 
take  three  hours.  Consequentiy,  the  two 
tiers'  estimated  burden  hour  totals 
would  be  1900  hours  and  894  hours, 
respectively,  for  a  total  of  2794  hours. 


Burden  Estimate:  Based  on  the  above 
assumptions,  we  project  a  total  of 
43.164  hours.  In  dollar  terms,  we 
estimate  the  cost  for  these  tasks  to  be 
$1,184,420.  based  on  an  average  cost  per 
hour  of  $27.44. 

Form(s):  The  data  would  be  collected 
on  Form  330  (Final),  found  in  the 
Appendix  to  this  rule. 

Average  Burden  Hours  per 
Respondent:  For  larger  carriers,  386 
hours;  for  smaller  carriers,  16  hours  for 
first  tier  and  9  hours  for  second  tier 
carriers;  for  new  applicants,  12.5  hours. 

The  Office  of  Management  and  Budget 
has  approved  this  information 
collection  on  an  emergency  basis,  with 
Conti-ol  Number  2105-0548. 

Administrative  Procedure  Act  Findings 

We  are  making  this  rule  effective 
immediately,  without  additional 
opportunity  for  public  notice  and 
conunent.  Because  of  the  need  to  move 
quickly  to  provide  compensation  to  air 
carriers  for  the  piupose  of  maintaining 
a  safe,  efficient,  and  viable  commercial 
aviation  system  in  the  wake  of  the 
events  of  September  11,  2001,  prior 
notice  and  comment  would  be 
impractical,  uimecessary,  and  contrary 
to  the  public  interest.  Consequently, 
prior  notice  and  comment  under  5 
U.S.C.  553  and  delay  of  the  effective 
date  under  5  U.S.C.  801.  et  seq.,  are  not 
being  provided.  On  the  same  basis,  we 
have  determined  that  there  is  good 
cause  to  make  the  rule  effective 
immediately,  rather  than  in  30  days.  We 
are  providing  for  a  14-day  comment 
period  following  publication  of  the  rule, 
however.  While  the  Department  will 
begin  implementing  this  rule 
immediately,  we  will  respond 
subsequentiy  to  comments  we  receive. 

List  of  Subiects  in  14  CFR  Part  330 

'■  Air  carriers.  Grant  programs — 
transportation,  Reporting  and 
recordkeeping  requirements. 

Issued  This  11th  Day  of  April,  2002,  at 
Washington,  DC. 
Read  C.  Van  de  Water. 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends  14 
CFR  Part  330  as  follows: 

PART  336— PROCEDURES  FOR 
COMPENSATION  OF  AIR  CARRIERS 

1.  The  authority  citation  for  part  330 
continues  to  read  as  follows: 

Authority:  Pub.  L.  107-42, 115  Stat.  230 
(49  U.S.C.  40101  note);  sec.  124(d).  Pub.  L. 
107-71. 155  Stat  631  (49  U.S.C.  40101  note). 


18476  Federal  Register /Vol.  67.  No.  73/Tuesday.  April  16.  2002/Rule8  and  Regulations 


2.  Amend  §  330.3  by  adding  a  new 
definition  of  "Regional  air  carrier"  in 
alphabetical  order  to  read  as  follows: 


§330^    What  do  th*  tarm* 
nMWi? 


uMd  In  this  part 


Regional  air  carrier  means  an  air 
carrier  that  operates  at  least  one  large 
aircraft  and  has  annual  operating 
revenues  of  less  than  $100  miUion. 
***** 

3.  Revise  §  330.5  to  read  as  follows: 

§  330.5    What  funds  will  tha  DafMrtmant 
distributa  undar  this  part? 

Under  subpart  C  of  this  part,  the 
Department  will  distribute  up  to  the 
amount  of  the  set-aside  provided  for  in 
subpart  C  of  this  part  to  air  carriers 
eligible  for  it.  Under  subparts  A  and  B 
of  this  part,  the  Department  will 
distribute  compensation  to  other  eligible 
air  carriers  up  to  95  percent  of  the  total 
remaining  funds  available,  cumulatively 
with  funds  distributed  previously. 

4.  Revise  §  330.7  to  read  as  follows: 

§  330.7    How  much  of  an  allgibta  air 
carriar's  conHMnaatlon  will  Im  dIstritHitad 
undar  this  part? 

(a)  If  you  are  an  eligible  air  carrier  that 
has  not  previously  received 
compensation  under  the  Act.  you  will 
receive  compensation  not  to  exceed  95 
percent  of  the  compensation  for  which 
you  demonstrate  to  the  satisfaction  of 
the  Department  that  you  are  eligible 
imder  the  Act. 

(b)  If  you  are  an  air  carrier  that  has 
previoiisly  received  compensation 
under  the  Act.  you  will  receive 
compensation  not  to  exceed  95  percent 
of  the  compensation  for  which  you 
demonstrate  to  the  satisfaction  of  the 
Department  that  you  are  eligible  under 
the  Act.  less  the  amount  of 
compensation  that  you  previously 
received.  For  example,  suppose  tliat  you 
previously  received  85  percent  of  the 
compensation  for  which  the  Department 
ultimately  determines  you  are  eligible. 
You  would  then  receiv.e  up  to  an 
additional  10  percent  of  the 
compensation  for  which  you  are  eligible 
imder  the  Act. 

(c)  The  provisions  of  paragraphs  (a) 
and  (b)  of  this  section  apply  in  the  same 
way  to  air  carriers  eligible  for  the  set- 
aside  provisions  of  subpart  C  of  this  part 
as  they  do  for  other  air  carriers.  When 
the  Department  determines  the  amount 
of  compensation  for  which  an  air  carrier 
is  eligible  under  the  set-aside  provisions 
of  Subpart  C  of  this  part,  the  Department 
will  disteibute  to  the  air  carrier  either  up 
to  95  percent  of  the  compensation  for 
which  it  is  eligible  (if  it  has  not 
previously  received  any  compensation) 


or  up  to  95  percent  of  the  compensation 
for  which  it  is  eligible  less  the  amoimt 
of  compensation  it  has  already  received. 
The  Department  may  distribute  these 
funds  in  one  or  more  increments. 

(d)  The  Department  will  pay  the 
remaining  amoimt  of  compensation  to 
the  carrier  (i.e.,  up  to  100  percent  of  the 
compensation  for  which  a  carrier  is 
eligible)  after  the  Department  completes 
a  review  of  third  round  adjustments 
under  this  part,  without  further 
appUcation  by  the  carrier.  However,  the 
Department  may  require  additional 
information  to  support  payments  to 
individual  carriers  in  connection  with 
this  final  payment. 

5.  Amend  §  330.9  by  revising 
paragraph  (b)  to  read  as  follows: 

§330.9    What  ara  ttw  limits  on 
compartaation  to  air  carriars? 

***** 

(b)  If  at  any  time  we  determine  that  a 
past  payment  is  greater  than  the  amount 
justified  by  the  provisions  of  this  part 
and  the  documentation  you  submit,  you 
must  repay  immediately  the  excess 
amount  to  the  Department.  This 
requirement  applies  to  you  with  respect 
to  all  stages  of  the  compensation 
process.  For  example,  if  the  Department 
determines  that  a  carrier's  estimated 
losses  for  the  September  11— December 
31,  2001  period,  which  were  used  in 
determining  the  first  and  second  roimd 
payments,  are  higher  than  actual  losses 
once  actual  results  have  become 
available  in  2002.  the  Department  will 
require  that  you  repay  the  compensation 
overage  immediately,  without  prejudice 
to  the  determination  of  the  amount  of 
the  third  round  or  final  payment.  In  this 
event,  you  must  repay  the  overage  to  the 
Department  at  the  time  we  request  it, 
without  waiting  for  a  final  pajrment  or 
completion  of  an  audit  of  the  total 
amount  of  compensation  to  which  you 
are  entitled. 

6.  Amend  §  330.21  by  adding  new 
paragraphs  (f)  through  (h),  to  read  as 
follows: 

1330.21    Whan  must  air  carriars  apply  tor 
compartaation? ' 

***** 

(f)  Notwithstanding  any  other 
provision  of  this  section,  if  you  are  a 
carrier  eligible  for  funds  under  the  set- 
aside  provided  under  Subpart  C  of  this 
part,  and  you  did  not  previously  submit 
an  application  or  wish  to  amend  your 
application,  you  may  do  so  by  May  16, 
2002.  The  Department  may  extend  this 
deadline  for  a  reasonable  time,  if  the 
applicant  demonstrates  to  the 
satisfaction  of  the  Department  that  there 
is  good  cause  for  an  extension. 


(g)(1)  Notwithstanding  any  other 
provision  of  this  section,  if  you  are  a 
carrier  that  did  not  previously  submit  an 
application  for  compensation  because  of 
the  provisions  of  §  330.31(d)(l)(iv)  or 
(d)(2)(iv)  in  effect  prior  to  April  16, 
2002.  (See  14  CFR  330.31  as  revised  in 
the  Federal  Register  of  January  2,  2002), 
or  you  wish  to  amend  your  application 
because  of  the  removal  of  these 
provisions,  you  must  submit  or  amend 
yovu-  application  by  May  16,  2002.  The 
Department  may  extend  this  deadline 
for  a  reasonable  time,  if  the  applicant 
demonstrates  to  the  satisfaction  of  the 
Department  that  there  is  good  cause  for 
an  extension. 

(2)  To  be  eligible  for  compensation, 
such  an  application  must  demonstrate, 
to  the  satisfaction  of  the  Department, 
that  you  meet  all  applicable 
requirements  of  this  part. 

(h)  If  you  are  an  air  carrier  that  has 
received  compensation  under  the  Act  or 
submitted  a  claim  for  compensation 
prior  to  April  16,  2002,  you  must  submit 
a  "third  roimd"  application,  including 
the  report  of  the  agreed-upon 
procedures  engagement  required  by 
§  330.37(c)  or  the  simplified  proced\u«s 
report  required  by  §  330.37(d),  as 
applicable.  You  must  also  submit  copies 
of  monthly  profit  and  loss  statements  for 
the  months  July  2001  through  January 
2002,  each  of  which  must  include  the 
imputed  price  per  gallon  average  of  the 
fuel  used  for  all  aircraft  during  that 
month.  These  statements  must  be 
certified  to  be  true  and  accurate  (see 
§  330.33).  You  must  submit  this 
application  and  all  required  supporting 
materials  by  May  16,  2002.  The 
Department  may  extend  this  deadline 
for  a  reasonable  time,  if  the  applicant 
demonstrates  to  the  satisfaction  of  the 
Department  that  there  is  good  cause  for 
an  extension. 

1330.31    [Amandad] 

7.  Amend  §  330.31  as  follows: 

a.  Add  the  word  "and"  following  the 
semicolon  in  paragraph  (d)(l)(iii); 
remove  paragraph  (d)(l)(iv);  and 
redesignate  paragraph  (d)(l)(v)  as 
paragraph  (d)(l)(iv). 

b.  Add  the  word  "and"  following  the 
semicolon  in  paragraph  (d)(2)(iii); 
remove  paragraph  (d)(2)(iv);  and 
redesignate  paragraph  (d)(2)(v)  as 
paragraph  (d)(2)(iv). 

8.  Amend  §  330.37  as  follows: 

a.  In  paragraph  (b),  remove  the  word 
"Before"  at  the  beginning  of  the  first 
sentence  and  add  the  words  "Except  as 
provided  in  paragraph  (c)  of  this 
section,  before"  in  its  place. 

b.  Add  new  paragraphs  (c)  and  (d),  to 
read  as  follows: 


»»T       KI~       TO   /T..« 
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S  330.37    Ara  carriars  which  particlpata  in 
this  program  sut>iect  to  audit? 

***** 

(c)  The  following  are  the  core 
requirements  for  the  independent  public 
accoimtant's  review: 

(1)  Determine  that  the  earnings 
forecast  presented  to  the  Department 
was  inclusive  of  the  entity's  full 
operations  as  an  air  carrier  and  was  the 
most  current  forecast  prepared  prior  to 
September  11.2001; 

(2)  Determine  that,  if  forecasts 
presented  to  the  Department  for  prior 
periods  had  material  variances  from 
actual  results,  the  carrier  provided 
explanations  to  account  for  such 
variances; 

1  (3)  Determine  that  the  methodology 
for  allocating  revenue  and  expenses  to 
the  periods  September  1-10  and 
September  11-30,  from  the  forecasted 
and  actual  September  results,  was  in 
accordance  with  air  carrier  records  and 
analyses; 

(4)  Determine  that  the  actual  expenses 
and  revenues  presented  to  the 
Department  are  in  accordance  with  the 
official  accounting  records  of  the  carrier 
or  the  financial  statements  included  in 
the  carrier's  Securities  and  Exchange 
Commission  Form  10-Q,  and  consistent 
with  Generally  Accepted  Accounting 
Principles  (GAAP),  except  to  the  extent 
that  GAAP  would  require  or  allow 
treatment  that  would  be  inconsistent 
with  the  Act  or  this  part; 

(5)  Verify  that  the  carrier  provided 
explanations  supporting  the  allocation 
methodology  used  7f  the  forecasted  and/ 
or  actual  results  for  the  September  11 — 
30  period  was  different  irom  allocating 
66.7  percent  of  the  total  amoimts  for 
September, 

(6)  Determine  that  the  carrier 
provided  full  explanations  for  all 
material  differences  between  forecast 
and  actual  results  for  the  September 
11 — 30.  2001  period  and  the  October 
1 — ^December  31,  2001  period; 

(7)  Determine  that  the  amounts 
included  in  management's  explanations 
for  such  material  differences  were  in 
accordance  with  the  carrier's  analysis  of 
such  fluctuations,  and  the  amounts  and 
explanations  were  traceable  to 
supporting  general  ledger  accounting 
records  or  analyses  prepared  by  the 
carrier; 

(8)  Determine  that  the  amounts 
presented  to  the  Department  in  Form 
330  (Final),  pages  2-3,  in  appendix  A  of 
this  part  that  the  carrier  identified  as 
adjustments  to  the  difference  between 
the  pre-September  11  forecast  and 
actual  results  for  the  period  September 
^1  through  December  31,  2001,  were  in 
accordance  with  the  official  accoimting 
records  of  the  carrier  or  the  financial 


statements  included  in  the  carrim's 
Securities  and  Exchange  Commission 
Form  10-Q,  and  consistent  with  GAAP, 
except  to  the  extent  that  GAAP  would 
require  or  allow  treatment  that  would  be 
inconsistent  with  the  Act  or  this  part; 

(9)  Determine  that  the  insurance 
recoveries  and  government  payments 
reported  by  the  afr  carrier  and  of&etting 
income  were  in  accordance  with  the  air 
carrier's  general  ledger  accoimting 
records; 

(10)  Determine  that  the  information 
presented  in  the  air  carrier's 
Supplemental  Certification  were  in 
accordance  with  the  air  carrier's  general 
ledger  accounting  records; 

(11)  Include  in  the  auditor's  report 
full  documentation  for  each  exception 
taken  by  the  auditor;  and 

(12)  Identify  air  carrier  reports  and 
records  utilized  in  performing  the 
procedures  in  paragraphs  (c)(1)  through 
(11)  of  this  section. 

(d)  If  you  are  a  carrier  that  reported 
fewer  than  10  million  ASMs  for  the 
month  of  August  2001  or  fewer  than  two 
million  RTMs  for  the  quarter  ending 
Jime  30.  2001,  you  are  not  required  to 
report  to  the  Department  on  the  basis  of 
an  agreed-upon  procedures  engagement 
by  an  independent  public  accoimtant. 
Instead,  you  may  report  on  the  basis  of 
simplified  procedures  approved  by  the 
Department. 

9.  Add  a  new  §  330.39  to  subpart  B, 
to  read  as  follows: 

§330.39    WTiat ara axampias  of typas  of 
iossas  that  tha  Department  does  not  allow? 

(a)(1)  The  Department  generally  does 
not  allow  air  carriers  to  include  in  their 
calculations  aircraft  impairment 
charges,  charges  or  expenses  attributable 
to  lease  buyouts,  or  other  losses  that  are 
not  actually  and  fully  realized  in  the 
period  between  September  11,  2001  and 
December  31,  2001. 

(2)  The  Department  will  consider 
requests  to  accept  adjustments  for 
extraordinary  or  non-recurring  expenses 
or  revenues  on  a  case-by-case  basis.  If, 
as  a  carrier,  you  make  such  a  request, 
you  must  demonstrate  the  following  to 
the  satisfaction  of  the  Department: 

(i)  That  the  expense  or  revenue  was 
(or  was  not,  as  appropriate)  the  direct 
result  of  the  terrorist  attacks  of 
September  11,  2001; 

(ii)  That  the  revenue  or  expense  was 
reported  in  accordance  with  Generally 
Accepted  Accounting  Principles 
(GAAP),  except  to  the  extent  that  that 
the  GAAP  woiild  require  or  allow 
treatment  that  would  be  inconsistent 
with  the  Act  or  this  part; 

(iii)  That  an  expense  was  fully  borne 
within  the  September  11 — Deljbmber  31, 
2001,  period  and  is  permanent;  and 


(iv)  That  the  resulting  additional 
compensation  would  not  be  duplicative 
of  odier  allowances  for  compensation. 

(b)  The  Department  generally  does  not 
accept  claims  by  air  carriers  that  cost 
savings  should  be  excluded  from  the    ' 
calculation  of  incurred  losses. 
Consequently,  the  Department  will  not 
allow  such  claims  to  be  used  in  a  way 
that  has  the  effect  of  increasing  the 
compensation  for  which  an  air  carrier  is 
eligible. 

10.  Add  a  new  Subpart  C,  to  read  as 
follows: 

Subpart  C— Set-Aside  for  Certain 
Carriers 

Sec. 

330.41    What  funds  is  the  E>epartinent 

setting  aside  for  eligible  classes  of  air 

carriers? 
330.43    What  classes  of  air  carriers  are 

eligible  under  the  set-aside? 
330.45    What  is  the  basis  on  which  air 

carriers  will  be  compensated  under  the 

set-aside? 

Subpart  C— Set-Aside  for  Certain 
Carriers 

§  330.41    What  hinds  is  tha  Dapartmant 
setting  aside  for  aligibia  classes  of  air 
carriars? 

The  Department  is  setting  aside  a  sum 
of  up  to  $35  million  to  compensate 
eligiUe  classes  of  air  carriers,  for  which 
application  of  a  distribution  formula 
containing  ASMs  as  a  foctor,  as  set  forth 
in  section  103(b)(2)  of  the  Act,  would 
inadequately  reflect  their  share  of  direct 
and  incremental  losses. 

§  330.43    What  claaaas  of  air  carriars  ara 
aligibia  undar  tha  set-asida? 

There  are  two  classes  of  eligible  air 
carriers: 

(a)  You  are  a  Class  I  air  carrier  if  you  - 
are  an  air  taxi,  regional,  or  commuter  air 
carrier  and  you  reported  310.000  or 
fewer  ASMs  to  the  Department  for  the 
month  of  August  2001  (10,000  ASMs 
per  day). 

(b)  You  are  a  Class  n  air  carrier  if  you 
are  an  afr  taxi,  regional,  or  commuter  afr 
carrier  and  you  reported  between 
310,001  and  10  million  ASMs  to  the 
Department  for  the  month  of  August 
2001. 

§330.45    What  is  tha  basis  on  which  air 
carriars  will  ba  compensated  undar  tha  set- 
aside? 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  as  an  afr  carrier 
eligible  for  compensation  through  the 
set-aside,  you  will  be  compensated  for 
an  amoimt  calculated  as  provided  in 
paragraph  (b)  of  this  section. 

(b)(1)  As  a  Class  1  carrier,  your 
compensation  will  be  calculated  using  a 
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fixed  ASM  rate  equivalent  to  the  mean 

losses  per  ASM  for  all  Class  I  carriers 

applying  for  compensation. 
^)  As  a  Class  II  carrier,  your 

compensation  will  be  calculated  using  a 

graduated  ASM  rate  equivalent  to- 
ll) The  mean  loss  per  ASM  for  all 

Class  I  carriers  applying  for 

compensation,  for  each  of  the  first 

310,000  ASMs  reported;  and 
(ii)  The  mean  loss  per  ASM  for  all 

Class  n  carriers  applying  for 

compensation  for  each  ASM  in  excess  of 

310.000. 

(3)  For  purposes  of  this  paragraph  (bj. 
ASMs  are  those  verified  by  the 
Department  for  August  2001. 


(4)  Any  compensation  payments 
previously  made  to  air  carriers  eligible 
for  the  set-aside  will  be  deducted  from 
the  amount  calculated  as  the  carrier's 
total  compensation  under  the  set-aside 
formula. 

(c)  If  you  are  an  air  carrier  whose 
compensation  is  calculated  using  an 
ASM  rate  as  provided  in  paragraph  (b) 
of  this  section,  your  compensation  will 
not  be  less  than  an  amoimt  equivalent 
to  25  percent  of  the  direct  and 
incremental  transportation-related 
losses  you  have  demonstrated  to  the 
satisfaction  of  the  Department  were 
incurred  as  a  direct  result  of  the  terrorist 


attacks  of  September  11.  2001.  Your 
compensation  will  not  be  more  than  an 
amount  equivalent  to  the  mean 
percentage  of  compensation  for  losses 
received  by  passenger  and  combination 
air  carriers  that  are  not  eligible  for  the 
set-aside  funds,  xmless  you  would  have 
been  compensated  for  more  than  that 
percentage  of  losses  under  the  formula 
set  forth  in  section  103(b)(2)  of  the  Act, 
in  which  case  you  will  be  compensated 
under  that  formula. 

11.  Revise  Appendix  A  to  Part  330.  to 
read  as  follows: 

BNJJNC  CODE  4»10-a2-P 
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Appendix  A  to  Part  330— ^oims  for  New  and  Third  Round  Applications 

FORM  330  (Final) 

Page  1  of  6 

(for  completion  by  all  carriers) 

AIR  TRANSPORTATION  SAFETY  AND  SYSTEM  STABILIZATION  ACT 
APPUCATION  FOR  COMPENSATION 


NAME,  ADDRF5S,  AND  TELEPHONE 
NUMBER  OF  AIR  CARRIER 

TYPE  OF  DOT  ECONOMIC 
AUTHORITY  HELD 

COMPENSATION  AMOUNT 
RECEIVED  TO  DATE  UNDER  SECTION 
101(A)(2)  OF  THE  ACT 

Forecasted  uid  Actual  Losses  for  tfic  Period 
September  11, 2001  to  December  31, 2001 


Column  A 


ColuiraiB 


Column  C 


Paasenger  Carrier 
Financial  Data 

Pre  9/11/01  Forecast 
for  tKePferiod 
9/11/01  thru 
12/31/01 

Actual  Results  for  the 
Period  9/11/01  thru 
12/31/01 

Difference  Between 
the  Pre  9/11/01 
Forecastle  Actual 
Results  for  9/11/01 
thru  12/31/01  (A-B) 

L  Total  OpeiatiiV 
RevoMie 

t 

' 

ITotalOperatii^ 

3.  Total  Operating 
bicone(l-2) 

4.  NonOperating 
Revenue 

5.  Non-Operating 
Expenses 

« 

6.  Inoons  Before 
Taxes  (3 ♦4-5) 

J 

Fuel  Price  Used  in  Forecast:  Average  price  per  gaUon  of  aircraft  fud  used  in  the 
pre-September  11  forecast  for  the  period  from  Sq>tember  11, 2001  through 
December  31, 2001: . 

Monthly  Profit  and  Loss  SUtements:  Per  section  330^1(h),  you  must  also 
submit  copies  of  monthly  profit  and  loss  statements  for  ^e  months  July  2001 
through  January  2002,  each  of  which  must  include  the  in^uted  price  per  gallon 
average  of  the  fuel  used  for  all  aircraft  during  that  month. 
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FORM  330  (Final) 

Page  2  of  6 

(for  completion  by  all  carriers) 


Name  of  Air  Carrier 


Identification  and  Explanation  of  Out-of-Feriod,  Extraordinary  or  Non- 

Recurring  Revenues  and  Expenses,  and  Adjustments  to  Revenues  and 

Expenses  Stemming  from  Changes  Not  Directly  Related  to  the  Terrorist  Events 

of  September  11, 2001 

(Note:  For  definitions  and  background  information  in  completing  this  Form,  see 
tiie  sections  on  'Impairments  and  Other  Extraordinary  or  NonreoLrnng  Items 
and  "Adjushnent  for  Losses  Not  the  Direct  Result  of  the  Events  of  September  11 
in  tiie  preamble  section.  See  espedaUy  the  discussion  of  impairment  of  assets, 
lease  buyouts,  and  limitations  on  breatinent  of  cost  reductions  below  forecast. 
The  tiu-ee  blank  lines  in  each  table  indicate  the  format,  rather  than  ti\e  expected 
number  of  entries.) 

r 

In  Table  1  below,  separately  identify  and  explain  any  and  all  out-of-period 
revenues,  extraordinary  or  non-recurring  revenues,  and  adjusbiients  ^  actual 
revenues  not  directiy  related  to  the  terrorist  events  of  September  11, 2001  that 
were  included  in  Column  B  (Boxes  B-1  and  B-4  on  page  1  of  this  form)  but  not  m 
Column  A,  the  forecasted  revenues.  You  should  use  a  separate  sheet  to  provide 
a  coii^lete  explanation. 

Table  1.  Adjustinoits  in  Included  Revenues 


Included  Revenue  Items 


Dollar  Amount 


Explanation  (on  sq>arate 
sheet) 


In  Table  2  below,  separately  identify  and  explain  any  and  all  out-of-penod 
revenues,  extraordinary  or  non-recurring  revenues,  and  adjustments  to  actual 
revenues  not  directiy  related  to  the  terrorist  events  of  September  11, 2001  that 
were  excluded  from  Column  B  (Boxes  B-1  and  B-4  on  page  1  of  tiiis  form)  but  not 
from  Column  A,  ti\e  forecasted  revenues.  You  should  use  a  separate  sheet  if 
necessary  to  provide  a  complete  explanation. 


Federal  Register / Vol.  67,  No.  73 /Tuesday,  April  16,  2002 /Rules  and  Regulations 


18481 


Page  3  of  6 

Table  2.  Adjustments  in  Excluded  Revenues 


Excluded  Revenue  Items 

Dollar  Amount 

Explanation  (on  separate 
sheet) 

-  .  ...     ''    ■ 

In  Table  3  below,  separately  identify  and  explain  any  and  all  out-of-period 
expenses,  extraordinary  or  non-recurring  expenses,  and  adjustments  to  actual 
expenses  not  directly  related  to  the  terrorist  events  of  September  11, 2001  that 
were  included  in  Column  B  (Boxes  B-2  and  B-5  on  page  1  of  this  form)  but  not  in 
Column  A,  the  forecasted  expenses.  You  should  use  a  separate  sheet  to  provide 
a  complete  explanation. 

Table  3.  Adjustments  in  Included  Expenses 


Included  Expense  Item 

Dollar  Amoimt 

Explanation  (on  separate 
sheet) 

^ 

In  Table  4  below,  separately  identify  and  explain  any  and  all  out-of-period 
expenses,  extraordinary  or  non-recurring  expenses,  «ind  adjustments  to  actual 
expenses  not  directly  related  to  the  terrorist  events  of  September  11, 2001  that 
were  excluded  from  Column  B  (Boxes  B-2  and  B-5  on  page  1  of  this  form)  but 
not  from  Column  A,  the  forecasted  expenses.  You  should  use  a  separate  sheet  to 
provide  a  complete  explanation. 

Table  4.  Adjustments  in  Excluded  Expjenses 


Excluded  Expense  Item 

Dollar  Amount 

Explanation 

'■ 

' 
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FORM  330  (Final) 

Page  4  of  6 

(to  be  completed  by  all-cargo  carriers) 


Name  of  Air  Carrier 


ALL-CARGO  OPERATIONAL  DATA 


Cargo  Carrier 
Operating  Data 


Revenue  Tons 
Enplaned 


Revenue  Ton  Miles 
(RTMs) 


Available  Ton  Miles 
(ATMs) 


Pre  9-11-01  Forecast 

for  the  Period 

9-11-01  through 

12-31-01 


Load  Factor  (%) 


Departures 
Performed 


Cargo  Revenue  Yield 
perRTM 


Actual  Data 

for  the  Period 

9-11-01  through  12-31-01 


Difference  Between  the 
Pre  9-11-01  Forecast 

and  Actual  Loss  for  the 

Period  9-11-01  thru 

12-31-01 
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FORM  330  (Final) 

Page  5  of  6 

(to  be  completed  by  passenger  and  combination  carriers) 


Name  of  Air  Carrier 


PASSENGER  AND  COMBINATION  CARRIER  OPERATIONAL  DATA 


Passenger  Carrier 
Operating  Data 

Pre  9-11-01  Forecast 

for  the  Period 

9-11-01  thru 

12-31-01 

Actual  Data 

for  the  Period 

9-11-01  thru  12-31-01 

Difference  Between  the 
Pre  9-11-01  Forecast 

and  Actual  Loss  for  the 

Period  9-11-01  thru 

12-31-01 

Revenue  Passengers 
Carried 

• 

• 

Revenue  Passenger 
Miles  (RPMs) 

Available  Seat  Miles 
(ASMS) 

- 

Load  Factor  (%) 

Breakeven  Load 
Factor  (%) 

• 

Average  Length  of 
Passenger  Haul 

Departures 
Performed 

' 

•  . 

Average  Passenger 
Fare($) 

• 

Passenger  Reveiiue 
Yield  per  RFM  (cents) 

->5^         ■ 

Operating  Revenue 
per  ASM  (cents) 

' 

Operating  Expense 
per  ASM  (cents) 

■-^ 
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FORM  330  (Final) 
Page  6  of  6 


Name,  Address  and  Telephone 
Number  of  Air  Carrier 


Compensation  payments  will  be  made  via  Electronic  Funds  Transfer.  The 
Department  of  TransportaHon  can  process  this  type  of  payment  only  if  air  carrier 
applicants  submit  the  following  banking  information  with  their  request: 


Air  Carrier  BaiJc  Routing  Number 


Air  Carrier  Bank  Account  Niunber 


Name  on  Account 


Type  of  Account  {e^  checking,  savings) 


Taxpayer  ID  Number 


(9  positions) 


I  CERTIFY  THAT  THE  INFORMATION  ON  FORM  330  (FINAL)  AND  THE  MONTHLY 
PROFIT  AND  LOSS  STATEMENTS  SUBMITED  AS  PART  OF  THE  APPLICATION  ARE  TRUE 

AND  Accurate  Under  Penalty  Of  Law.  Falsification  of  a  claim  for 

COMPENSATION/PAYMENTS  UNDER  PUB.  L.  107-42  MAY  RESULT  IN  CRIMINAL 
PROSECUTION  RESULTING  IN  FINE  AND/OR  IMPRISONMENT. 


CERTIFYING  OFFICER 

(CEO,  CFO  or  COO) 


Print  Name. 


Date 

Telephone  Number 


Title: 


[FR  Doc.  02-9243  Filed  ♦-12-02;  10:38  am] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

29  CFR  Part  2700 

Procedural  Rules;  Correction 

AGENCY:  Federal  Mine  Safety  and  Health 

Review  Commission. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regvdations  which 
were  published  in  the  Federal  Register 
of  Wednesday,  September  8,  1999  (64 
FR  48707).  Those  regulations  amended 
the  procedural  rules  of  the  Federal  Mine 
Safety  and  Health  Review  Commission. 
DATES:  Effective  April  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Stock,  Acting  General 
Counsel,  Office  of  the  General  Coimsel, 
Federal  Mine  Safety  and  Health  Review 
Commission,  1730  K  Street,  NW,  6th 
Floor,  Washington,  DC  20006,  telephone 
202-653-5610  (202-566-2673  for  TDD 
Relay).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  8.  1999  (64  FR  48707), 
the  Federal  Mine  Safety  and  Health 
Review  Commission  published  in  the 
Federal  Register  as  final  rules  various 
amendments  to  its  procedural  rules. 
With  respect  to  §  2700.76,  the 
Commission's  procedural  rule  relating 
to  interlocutory  review,  the  Commission 
intended  to  revise  only  the  introductory 
text  of  paragraph  (a),  and  to  leave 
unchanged  paragraphs  (a)(1)  and(a)(2), 
as  well  as  paragraphs  (b)  through  (d).  As 
published,  paragraphs  (a)(1)  and  (a)(2) 
were  inadvertently  omitted  from 
§2700.76. 

reed  for  Correctioii 
As  published,  §  2700.76(a)  does  not 
contain  paragraphs  (a)(1)  and  (a)(2), 
which  were  intended  to  be  included  in 
the  rule.  This  document  corrects  that 
omission  and  restores  those  paragraphs 
which  were  inadvertently  omitted. 

rst  of  Subjects  in  29  CFR  Part  2700 
Administrative  practice  and 
procedure,  Ex  parte  communicatio'tis, 

riwyers.  Penalties. 
Accordingly,  29  CFR  part  2700  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  2700— PROCEDURAL  RULES 

1.  The  authority  citation  for  part  2700 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  815,  820  and  823. 

2.  Revise  paragraph  (a)  of  §  2700.76  to 
ieoA  as  follows: 


§2700.76    interlocutory  review. 

(a)  Procedure,  hiterlocutory  review  by 
the  Commission  shall  not  be  a  matter  of 
right  but  of  the  sound  discretion  of  the 
Commission.  Procedures  governing 
petitions  for  review  of  temporary 
reinstatement  orders  cire  found  at 
§  2700.45(f). 

(1)  Review  cannot  be  granted  unless: 
(i)  The  judge  has  certified,  upon  his 

own  motion  or  the  motion  of  a  party, 
that  his  interlocutory  ruling  involves  a 
controlling  question  of  law  and  that  in 
his  opinion  immediate  review  will 
materially  advance  the  final  disposition 
of  the  proceeding;  or 

(ii)  The  Judge  has  denied  a  party's 
motion  for  certification  of  the 
interlocutory  ruling  to  the  Commission, 
and  the  party  files  with  the  Commission 
a  petition  for  interlocutory  review 
within  30  days  of  the  Judge's  denial  of 
such  motion  for  certification. 

(2)  hi  the  case  of  either  paragraph 
(a)(l)(i)  or  (ii)  of  this  section,  the 
Commission,  by  a  majority  vote  of  the 
full  Commission  or  a  majority  vote  of  a  . 
duly  constituted  panel  of  the 
Commission,  may  grant  interlocutory 
review  upon  a  determination  that  the 
Judge's  interlocutory  ruling  involves  a 
controlling  question  of  law  and  that 
immediate  review  may  materially 
advance  the  final  disposition  of  the 
proceeding,  hiterlocutory  review  by  the 
Commission  shall  not  operate  to 
suspend  the  hearing  imless  otherwise 
ordered  by  the  Commission.  Any  grant 
or  denial  of  interlocutory  review  shall 
be  by  written  order  of  the  Commission. 
*        *        *        *        • 

Dated:  April  9,  2002. 
Theodore  F.  Verheggen, 

Chairman,  Federal  Mine  Safety  and  Health 

Review  Commission. 

[FR  Doc.  02-9143  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 


General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  determined  that  USS 
MCCAMPBELL  (DDG  85)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  certain  provisions  of  the  72 
COLREGS  without  interfering  with  its 
special  function  as  a  naval  ship.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  November  20,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Richard  T.  Evans.  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  1322  Patterson 
Ave.,  SE,  Suite  3000,  Washington  Navy 
Yard,  DC  20374-5066,  Telephone 
number:  (202)  685-5040. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law),  under  authority 
delegated  by  the  Secretary  of  the  Navy, 
has  certified  that  USS  MCCAMPBELL 
(DDG  85)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  fully  comply  with  the 
following  specific  provisions  of  72 
COLREGS  without  interfering  with  its 
special  function  as  a  naval  ship:  Annex 
I,  paragraph  2(f)(i)  pertaining  to 
placement  of  the  masthead  light  or 
lights  above  and  clear  of  all  other  lights 
and  obstructions.  Annex  I  paragraph 
2(f)(ii)  pertaining  to  the  vertical 
placement  of  the  task  lights.  Annex  I 
paragraph  3(a)  pertaining  to  the  location 
of  the  forward  masthead  light  in  the 
forward  quarter  of  the  vessel,  and  the 
horizontal  distance  between  the  forward 
and  after  masthead  lights,  and  Annex  I 
paragraph  3(c)  pertaining  to  the 
horizontal  placement  of  the  task  lights. 
The  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  also  certified  that  the 
lights  involved  are  located  in  closest 
possible  compUance  with  the  applicable 
72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is  . 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 
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List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 

PART706-{AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C  1605. 

2.  Table  Four.  Paragraph  15  of  §  706.2 
is  amended  by  adding,  in  numerical 
order,  the  following  entry  for  USS 
MCCAMPBELL: 

§706.2    C«rtiflcations  Of  th«  Secretary  of 
t»M  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Vesse) 


Num- 


Horizontal 
distance  from 
the  fore  and 
aft  centerline 
of  the  vessel 

in  the 

athwartship 

direction 


USS  (WCCAK^PBELL 


DOG 
85 


1 .85  meters. 


3.  Table  Four.  Paragraph  16  of  §  706.2 
is  amended  by  adding,  in  numerical 
order,  the  following  entry  for  USS 
MCCAMPBELL: 

§706.2    Certifications  of  ttie  Secretary  of 
ttie  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Vessel 


Num- 
ber 


Ot)Struction 
angle  relative 
ship's  head- 
ings 


USS  MCCAMPBELL 


DOG 
85 


108.61  thru 
112.50° 


4.  Table  Five  of  §  706.2  is  amended  by 
adding,  in  numerical  order,  the 
following  entry  for  USS  MCCAMPBELL: 

§706.2    Certifications  of  the  Secretary  of 
ttie  Navy  under  Executive  Order  1 1964  and 
33  U.S.C.  1605. 


Vessel   ' 


Table  Five 


Mastt>ead  lights 

rx)t  over  all  ottier 

No.  lights  and  ot>struc- 

tions.  annex  I. 

sec.  2(f) 


Forward  mast- 
head light  not  in 
fonward  quarter  of 
ship,  annex  I,  sec. 
3(a) 


After  masthead 
light  less  than  '/fe 
ship's  length  aft  of 
fonward  masthead 
light,  annex  I,  sec. 
3(a) 


Percentage  hori- 
zontal separation 
attained 


USS  MCCAMPBELL 


DOG  85 


14.6 


Dated:  November  20,  2001. 
Richard  T.  Evans, 

Captain.  fAGC.  U.S.  Navy.  Deputy  Assistant 
fudge  Advocate  General  (Admiralty  and 
Maritime  Law). 

IFR  Doc.  02-9171  Filed  4-15-02;  8:45  am) 
aajjNQ  cooe  ano-FF-p 


DEPARTMENT  OF  DEFENSE 
DapartmMiKrf  ttM  Navy 

32  CFR  Part  706 

Cartlflcatlons  and  ExamptkMis  Under 
the  Intematkxial  Regulations  for 
Preventing  ColllskMis  at  Sea,  1972 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  imder  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law) 
has  determined  that  USS  HIGGINS 
(DDG  76)  is  a  vessel  of  the  Navy  which. 


due  to  its  special  construction  and 
purpose,  cannot  fully  comply  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  ship.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 
EFFECTIVE  DATE:  October  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Richard  T.  Evans.  JAGC.  U.S. 
Navy.  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  1322  Patterson 
Ave.,  SE.  Suite  3000,  Washington  Navy 
Yard,  DC  20374-5066,  Telephone 
number:  (202)  685-5040. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  HIGGINS  (DDG  76)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  the  following  specific 


provision  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Annex  I.  paragraph  3(a) 
pertaining  to  the  location  of  the  forward 
masthead  light  in  the  forward  quarter  of 
the  vessel,  and  the  horizontal  distance 
between  the  forward  and  after  masthead 
lights.  The  Deputy  Assistant  Judge 
Advocate  General  (Admiralty  and 
Maritime  Law)  has  also  certified  that  the 
lights  involved  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701.  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subiects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 
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PART  706-IAMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Table  Four,  Paragraph  16  of  §  706.2 
is  amended  by  revising  the  entry  for 
USS  HIGGINS  to  read  as  follows: 


§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  1 1964  and 
33  U.S.C.  1605. 


Vessel 


Num- 
ber 


Obstruction  angle 

relative  ship's 

headings 


USS  HIGGINS 


DDG 
76 


108.60  thru 
112.50° 


3.  Table  Five  of  §  706.2  is  amended  by 
revising  the  entry  for  USS  HIGGINS  to 
read  as  follows: 

§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  1 1964  and 
33  U.S.C.  1605. 


Table  Five 


Vessel 


Masthead  lights 
not  over  all  other 
No.  lights  and  obstruc- 

tions, annex  I, 
sec.  2(f) 


Forward  mast- 
head light  not  In 
fonvard  quarter  of 
ship,  annex  I,  sec. 
3(a) 


After  masthead 
light  less  than  V2 
ship's  length  aft  of 
fonward  masthead 
light,  annex  I.  sec. 
3(a) 


Percentage  hori- 
zontal separation 
attained 


USS  HIGGINS 


DDG  76 


14.8 


Dated:  October  10,  2001. 
Richard  T.  Evans, 

Captain,  JAGC,  U.S.  Navy,  Deputy  Assistant 
Judge  Advocate  General  (Admiralty  and 
Maritime  Law). 

[FR  Doc.  02-9170  Filed  4-15-02;  8:45  am] 
BILUNG  CODE  381»-fF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  international  Regulations  for 
Preventing  Collisions  at  Sea,  1972 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  determined  that  USS 
IWO  JIMA  (LHD  7)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  certain  provisions  of  the  72 
COLREGS  without  interfering  with  its 
special  functions  as  a  naval  ship.  The 


intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  April  3,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  Richard  T.  Evans,  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  1322  Patterson 
Ave.,  SE,  Suite  3000,  Washington  Navy 
Yard,  DC  20374-5066,  Telephone 
number:  (202)  685-5040. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law),  under  authority 
delegated  by  the  Secretary  of  the  Navy, 
has  certified  that  USS  IWO  JMA  (LHD 
7)  is  a  vessel  of  the  Navy  which,  due  to 
its  special  construction  and  piupose, 
cannot  fully  comply  with  the  following 
specific  provisions  of  72  COLREGS: 
Annex  I,  section  3(a),  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  ship  and 
the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
functions  as  an  amphibious  assault  ship. 
The  Deputy  Assistant  Judge  Advocate 


General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  also  certified  that  the 
lights  involved  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  uimecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  ciffect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly.  32  CFR  Part  7O6  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Table  Five  of  §  706.2  is  amended  by 
revising  the  following  entry  for  USS 
IWO  JIMA: 

§  706.2    Certifications  of  ttie  Secretary  of 
the  Navy  under  Executive  Order  1 1964  and 
33U.S.C.  1605. 
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Table  Five 


IM3 


Vessel 


USS  IWO  JIMA 


Dated:  April  3.  2002. 
Richard  T.  Evans, 

Captain.  JAGC,  U.S.  Navy.  Deputy  Assistant 
Judge  Advocate  General  (Admiralty  and 
Maritime  Law). 

[FR  Doc.  02-9169  Filed  4-15-02;  8:45  ami 
BHUNGCOOe  MIO-fF-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 

32  CFR  Part  706 

CertKicatlons  and  Exemptions  Undei^ 
the  International  Regulations  for   -- 
Preventing  Collisions  at  Sea.  1972 

agency:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and^ 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  ludge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  determined  that  USS 
LASSEN  (DDG  82)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  certain  provisions  of  the  72 
COLREGS  without  interfering  with  its 
special  function  as  a  naval  ship.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  November  8,  2001.     , 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Richard  T.  Evans,  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 


No. 


Masttiead  lights 
not  over  all  other 
lights  and  obstruc- 
tions, annex  I, 
sec.  2(f) 


Forward  rriast- 

head  light  not  in 

fonward  quarter  of 

ship,  annex  I.  sec. 

3(a) 


After  masthead 
light  less  than  Vz 
ship's  length  aft  of 
fonward  masthead 
light,  annex  I,  sec. 
3(a) 


Percentage  hori- 
zontal separation 
attained 


LHD7 


41.5 


Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  1322  Patterson 
Ave..  SE.  Suite  3000,  Washington  Navy 
Yard,  DC  20374-5066.  Telephone 
number:  (202)  685-5040. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law),  under  authority 
delegated  by  the  Secretary  of  the  Navy, 
jias^ertified  that  USS  LASSEN  (DDG 
82)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  fully  comply  with  the  following 
specific  provisions  of  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  ship:  Annex  I. 
paragraph  2(0(i)  pertaining  to  placement 
of  the  masthead  light  or  lights  above  and 
clear  of  all  other  lights  and  obstructions. 
and  Aimex  I  paragraph  3(a)  pertaining 
to  the  location  of  the  forward  masthead 
light  in  the  forward  quarter  of  the 
vessel,  and  the  horizontal  distance 
between  the  forward  and  after  masthead 
lights.  The  Deputy  Assistant  Judge 
Advocate  General  of  the  Navy 
(Admiralty  and  Maritime  Law)  has  also 
certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  uimecessary.  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 

Table  Five 


Vessel 


placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subiects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly.  32  CFR  Part  706  is 
amended  as  follows: 

PART706-{AMENDED] 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Table  Four.  Paragraph  16  of  §  706.2 
is  amended  by  revising  the  following 
entry  for  USS  LASSEN: 

§706.2    Certlflcatlont  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Vessel 


Num- 
ber 


CX>struction  angle 
relative  ship's  head- 
ings 


USS 

DDG 

109.11  thnj  112.50° 

LASSEN. 

82 

•               • 

• 

•              * 

3.  Table  Five  of  §  706.2  is  amended  by 
revising  the  following  entry  for  USS 
LASSEN: 

§706.2    Certlficatlone  Of  the  Secretary  Of 
tt>e  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Masterhead  lights 
not  over  all  other 
No.  lights  and  obstruc- 

tions, annex  I, 
sec.  2(0 


Forward  rriast- 

head  light  not  in 

forward  quarter  of 

ship,  annex  I,  sec. 

3(a) 


After  masthead 
light  less  than  Vz 
ship's  length  aft  of 
forward  masthead 
tight,  annex  I,  sec. 
3(a) 


Percentage  hori- 
zontal separation 
attained 


USS  LASSEN 


DDG  82 


14.5 
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Dated:  November  8,  2001. 
Richard  T.  Evans, 

Captain,  JAGC,  U.S.  Navy,  Deputy  Assistant 
fudge  Advocate  General  (Admiralty  and 
Maritime  Law). 

Dated:  April  9,  2002. 
T.J.  Welsh. 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 
[FR  Doc.  02-9167  Filed  4-15-02;  8:45  am] 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 

32  CFR  Part  706 

Certificationa  and  Exemptions  Under 
the  international  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

agency:  Department  of  the  Navy.  DoD. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  determined  that  USS 
SHOUP  (DDG  86)  is  a  vessel  of  the  Navy 
which,  due  to  its  special  construction 
and  purpose,  caimot  fully  comply  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  ship.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 

EFFECTIVE  DATE:  November  20.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  Richard  T.  Evans.  JAGC.  U.S. 
Navy.  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law). 
Office  of  the  Judge  Advocate  General. 
Department  of  the  Navy.  1322  Patterson 
Ave..  SE.  Suite  3000.  Washington  Navy 
Yard.  DC  20374-5066.  Telephone 
number:  (202)  685-5040. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law),  imder  authority, 
delegated  by  the  Secretary  of  the  Navy. 
has  certified  that  USS  SHOUP  (DDG  86) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  fully  comply  with  the  following 
specific  provisions  of  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  ship:  Armex  I. 
paragraph  2(f)(i)  pertaining  to  placement 
of  the  masthead  light  or  lights  above  and 
clear  of  all  other  lights  and  obstructions, 
Annex  I  paragraph  2(f)(ii)  pertaining  to 
the  vertical  placement  of  the  task  lights. 
Annex  I  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  and 
the  horizontal  distance  between  the 
forward  and  after  masthead  lights,  and 
Annex  I  paragraph  3(c)  pertaining  to  the 
horizontal  placement  of  the  task  lights. 
The  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Adniiralty  and 
Maritime  Law)  has  also  certified  that  the 
lights  involved  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  uimecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
maimer  differently  from  that  prescribed 
herein  will  adversely  affect  the  ve-ssel's 
ability  to  perform  its  military  fiinctions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly.  32  CFR  part  706  is 
amended  as  follows: 

TABLE  Five 


PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Table  Four.  Paragraph  15  of  §  706.2 
is  amended  by  adding,  in  numerical 
order,  the  following  entry  for  USS 
SHOUP: 

§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11 964  and 
33  U.S.C.  1605. 


Vessel 


Num- 
t>er 


^Horizontal  distance 

from  the  tore  and  aft 

centeriine  of  the 

vessel  in  the 

'  athwartship  direction 


USS  SHOUP 


DOG 
86 


1 .90  nteters. 


3.  Table  Four,  Paragraph  16  of  §  706.2 
is  amended  by  including,  in  numerical 
order,  the  following  entry  for  USS 
SHOUP: 

§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  1 1964  and 
33  U.S.C.  1605. 


Vessel 


Num- 
ber 


Obstruction  angle 
relative  ship's  head- 
ings 


USS  SHOUP 


DDG 
86 


190.46  thm  112.50°. 


4.  Table  Five  of  §  706.2  is  amended  by 
adding,  in  numerical  order,  the 
following  entry  for  USS  SHOUP: 

§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  1 1964  and 
33  U.S.C.  1605. 


Vessel 


Masthead  lights 
not  over  all  other 
No.  lights  and  obstruc- 

tions, annex  I, 
sec.  2(f) 


Forward  mast- 
head light  not  in 
forward  quarter  of 
ship,  annex  I,  sec. 
3(a) 


After  masthead 
light  less  than  Va 
ship's  length  aft  of 
forward  masthead 
light,  annex  I,  sec. 
3(a) 


Percentage  hori- 
zontal separation 
attained 


USS  SHOUP 


DDG  86 


14.6 


18490 


Federal  Register /Vol.  67,  No.  73 /Tuesday.  April  16,  2002 /Rules  and  Re^ulgiDns^ 


Dated:  November  20,  2001. 
Richard  T.  Evans. 

Captain,  JAGC.  U.S.  Navy.  Deputy  Assistant 
fudge  Advocate  General  (Admiralty  and 
Maritime  Law). 

(FR  Doc.  02-9166  Filed  4-15-02;  8:45  am) 
MLUNO  cooe  3t^o-fr-^ 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 

32  CFR  Part  706 

Certfficationa  and  Exemptlona  Under 
the  International  Regulationa  for 
Preventing  Colllaiona  at  Sea,  1972; 
Amendment 

agency:  Department  of  the  Navy,  DoD. 
action:  Final  rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  hitemational 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  {72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law)  has  determined  that  USS 
COLE  (DDG  67)  is  a  vessel  of  the  Navy 
which,  due  to  its  special  construction 
and  purpose,  cannot  fully  comply  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  ship.  The  intended 


Vessel 


effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 
EFFECTIVE  DATE:  April  4.  2002. 
FOB  FURTHER  INFORMATION  CONTACT: 
Captain  Richard  T.  Evans,  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  1322  Patterson 
Ave.,  SE,  Suite  3000,  Washington  Navy 
Yard.  DC  20374-5066,  Telephone 
number:  (202)  685-5040. 
SUPPLEMENTARY  INFORMATION:  P\irsuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Etepartment  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  of  the  Navy  (Admiralty  and 
Maritime  Law),  under  authority 
delegated  by  the  Secretary  of  the  Navy, 
has  certified  that  USS  COLE  (DDG  67) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  fully  comply  with  the  following 
specific  provisions  of  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  ship:  Annex  I, 
section  3(a)  pertaining  to  the  location  of 
the  forward  masthead  light  in  the 
forward  quarter  of  the  vessel,  and  the 
horizontal  distance  between  the  forward 
and  after  masthead  hghts;  and.  Annex  I, 
section  2(f)(ii)  pertaining  to  vertical 
placement  of  task  lights.  The  Deputy 

Table  Five 


Assistant  Judge  Advocate  General  of  the 
Navy  (Admiralty  and  Maritime  Law)  has 
also  certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  imnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Sul^ects  in  32  CFR  Part  706 

Marine  Safety.  Navigation  (water), 
and  Vessels. 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

PART706~[AMENDED1 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Table  Five  of  §  706.2  is  amended  by 
revising  the  following  entry  for  USS 
COLE: 

§706.2    Certifications  of  ttie  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Masthead  lights 
not  over  all  other 
No.  lights  and  obstruc- 

tions, annex  I, 
sec.  2(f) 


Forward  mast- 
head light  not  in 
fonward  quarter  of 
ship,  annex  I,  sec. 
3(a) 


After  masthead 
light  less  than  Va 
ship's  length  aft  of 
forward  masthead 
light,  annex  I,  sec. 
3(a) 


Percentage  hori- 
zontal separation 
attained 


USS  COLE 


DDG  67 


14.0 


Dated:  April  4.  2002. 
Richard  T.  Evans, 

Captain.  JAGC.  U.S.  Navy.  Deputy  Assistant 
Judge  Advocate  General  (Admiralty  and 
Maritime  Law). 
[FR  Doc.  02-9165  Filed  4-15-02;  8:45  am) 

BNJJNQ  COOE  anO-FF-P  ' 


DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
ttte  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

AGENCY:  Department  of  the  Navy,  DoD. 
action:  Final  rule. 


SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  hitemational 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 


the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law) 
has  determined  that  USS  FITZGERALD 
(DDG  62)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
piupose,  caimot  fully  comply  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
function  as  a  naval  ship.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 

EFFECTIVE  DATE:  December  6,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  Richard  T.  Evans,  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law). 
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Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  1322  Patterson 
Ave.,  SE,  Suite  3000,  Washington  Navy 
Yard,  DC  20374-5066,  Telephone 
number:  (202)  685-5040. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
under  authority  delegated  by  the' 
Secretary  of  the  Navy,  has  certified  that 
USS  FITZGERALD  (DDG  62)  is  a  vessel 
of  the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Annex  I,  paragraph  2(f)(i) 
pertaining  to  placement  of  the  masthead 
light  or  lights  above  and  clear  of  all 
other  lights  and  obstructions;  and 
Annex  I  paragraph  3(a)  pertaining  to  the 
location  of  the  forward  masthead  light 
in  the  forward  quarter  of  the  vessel,  and 
e  horizontal  distance  between  the 


T 


forward  and  after  masthead  lights.  The 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law) 
has  also  certified  that  the  lights 
involved  are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  ft-om  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read  as  follows: 

Table  Five 


Authority:  33  U.S.C.  1605. 

2.  Table  Foiu,  Paragraph  16  of  §  706.2 
is  amended  by  revising  the  following 
entry  for  USS  FITZGERALD: 

§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33U.S.C.1605. 


Vessel 


Num- 
ber 


Obstruction  angle 
relative  ship's  head- 
ings 


USS  FITZ- 
GERALD. 


DDG 
62 


108.30  thru  112.50° 


3.  Table  Five  of  §  706.2  is  amended  by 
revising  the  following  entry  for  USS 
FITZGERALD: 

§  706.2    Certifications  of  ttie  Secretary  of 
the  Navy  under  Executive  Order  1 1964  and 
33  U.S.C.  1605. 


Vessel 


Masthead  lights 
not  over  all  other 
No.  lights  and  obstruc- 

tions, annex  I, 
sec.  2(f) 


Forward  mast- 
head light  not  in 
fonward  quarter  of 
ship,  annex  I,  sec. 
3(a) 


After  masthead 
light  less  than  V2 
ship's  length  aft  of 
forward  masthead 
light,  annex  I,  sec. 
3(a) 


Percentage  hori- 
zontal separation 
attained 


USS  FITZGERALD 


DDG  62 


21.2 


Dated:  December  6.  2001. 
Richard  T.  Evans, 

Captain.  JAGC.  U.S.  Navy.  Deputy  Assistant 
Judge  Advocate  General  (Admiralty  and 
Maritime  Law). 

[FR  Doc.  02-9164  Filed  4-15-02;  8:45  am] 
BNJJNG  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regidations  for  Preventing  Collisions  at 


Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law) 
of  the  Navy  has  determined  that  USS 
DONALD  COOK  (DDG  75)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  piu'pose,.  caimot  fully 
comply  with  certain  provisions  of  the  72 
COLREGS  without  interfering  with  its 
special  function  as  a  naval  ship.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  February  13,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Richard  T.  Evans,  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  1322  Patterson 
Ave.,  SE,  Suite  3000.  Washington  Navy 
Yard,  DC  20374-5066,  Telephone 
number:  (202)  685-5040. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  grafted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
DONALD  COOK  (DDG  75)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Annex  I.  paragraph  2(f)(i) 
pertaining  to  placement  of  the  masthead 
light  or  lights  above  and  clear  of  all 
other  lights  and  obstructions;  and 
Annex  I,  paragraph  3(a)  pertaining  to 
the  location  of  the  forward  masthead 
light  in  the  forward  quarter  of  the 
vessel,  and  the  horizontal  distance 
between  the  forward  and  after  masthead 
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lights,  the  Deputy  Assistant  Judge 
Advocate  General  (Admiralty  and 
Maritime  Law)  of  the  Navy  has  also 
certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  appUcable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 


Vessel 


List  of  Subiects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— [AMENOEDl 

1 .  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605.  * 

2.  Table  Four.  Paragraph  16  of  §  706.2 
is  amended  by  revising  the  following 
entry  for  USS  DONALD  COOK: 

§706^    CwtHlcations  of  the  Secretary  of 
ttte  Navy  under  Executive  Order  1 1964  and 

33  U.S.C.  1605. 


Table  Five 


Vessel 


Num- 
ber 


Oljstnjction 
angle  relative 
ship's  head- 
ings 


USS  DONALD 
COOK. 


DDG 
75 


108.78  thru 
112.50° 


3.  Table  Five  of  §  706.2  is  amended  by 
revising  the  following  entry  for  USS 
DONALD  COOK: 

§706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


No. 


Masthead  lights 
not  over  ail  other 
lights  and  obstruc- 
tions, annex  I, 
sec.  2(f) 


Forward  mast- 
head light  not  in 
forward  quarter  of 
ship,  annex  I,  sec. 
3(a) 


After  masthead 
light  less  than  '/i 
ship's  length  aft  of 
forward  nr\asthead 
tight,  annex  I.  sec. 
3(a) 


Percentage  hori- 
zontal separation 
attained 


USS  DONALD  COOK 


DDG  75 


14.8 


Dated:  February  13,  2002. 
Richard  T.  Evans, 

Captain.  JAGC.  U.S.  Navy.  Deputy  Assistant 
Judge  Advocate.  General  (Admiralty  and 
Maritime  Law). 

Dated:  April  9,  2002. 
T.|.  Welsh. 

LCDR.  JAGC.  USN.  Federal  Register  Uaison 
Officer. 
(FRDoc.  02-9168  Filed  4-15-02;  8:45  am] 

aiUJNO  CODE  3S10-FF-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD01-O2-042] 

DrawtKidga  Oparation  Regulations: 
Taunton  RIvar,  MA 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  temporary  deviation 

from  regulations. 


summary:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  Brightman  Street 
Bridge,  mile  1.8,  across  the  Taunton 
River  between  Somerset  and  Fall  River, 
Massachusetts.  This  deviation  from  the 


regulations,  effective  from  9  p.m.  on  - 
April  12,  2002  through  4  p.m.  on  April 
26,  2002,  allows  the  bridge  to  remain  in 
the  closed  position  for  vessel  traffic  to 
facilitate  scheduled  maintenance  at  the 
bridge. 

DATES:  This  deviation  is  effective  from 
April  12.  2002  through  AprU  26,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McDonald,  Project  Officer,  First 
Coast  Guard  District,  at  (617)  223-8364. 

SUPf>LEMENTARY  INFORMATION:  The  bridge 
owner,  Massachusetts  Highway 
Department,  requested  a  temporary 
deviation  from  the  drawbridge  operating 
regulations  on  February  11,  2002,  to 
facilitate  necessary  structural  repairs  at 
the  bridge,  replacement  of  the  main 
floor  beam,  frtjm  9  p.m.  on  April  5,  2002 
through  4  p.m.  on  April  19.  2002. 

The  Coast  Guard  published  a 
temporary  deviation  (CGDOl-02-035) 
on  March  27,  2002,  to  facilitate  the 
above  scheduled  bridge  maintenance. 
The  Coast  Guard  received  a  revised 
request  from  the  oviraer  of  the  bridge 
changing  the  effective  period  for  this 
scheduled  bridge  maintenance  to  9  p.m. 
on  April  12,  2002  through  4  p.m.  on 
April  26,  2002,  as  a  result  of  a  late 
response  from  an  upstream  facility 
expecting  a  ship  delivery  that  would  be 


in  conflict  with  the  original  effective 
period. 

As  a  result  of  the  above  information, 
this  deviation  to  the  operating 
regulations,  cancels  the  temporary 
deviation  (CGDOl-02-035)  published 
on  March  27,  2002.  and  allows  the 
Brightman  Street  Bridge  to  remain  in  the 
closed  position  for  vessel  traffic  from  9 
p.m.  on  April  12.  2002  through  4  p.m. 
on  April  26.  2002. 

This  deviation  irom  the  operating 
regulations  is  authorized  imder  33  CFR 
117.35.  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dated:  April  3,  2002. 
G.N.  Naccara. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
First  Coast  Guard  District. 
[FR  Doc.  02-9132  Filed  4-15-02;  8:45  am] 
BUJNG  COOK  4»1»-1S-U 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  140 

[USCG-2001-9045] 

mN2115-AG14 

Inspection  Under,  and  Enforcement  of, 
Coast  Guard  Regulations  for  Fixed 
Facilities  on  the  Outer  Continental 
Shelf  by  the  Minerals  Management 
Service 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Final  rule;  annoimcement  of 
effective  date. 

SUMMARY:  Coast  Guard  is  announcing 
the  approval  of  a  collection-of- 
information  requirement  allowing  the 
owners  or  operators  of  fixed  Outer 
Continental  Shelf  facilities  to  retain  the 
forms  on  which  they  record  their  annual 
inspections,  rather  than  to  submit  them 
to  the  Coast  Guard.  This  will  allow  the 
forms  to  be  kept  locally  and  made 
available  to  Coast  Guard  and  Minerals 
Management  Service  inspectors  upon 
request. 

DATES:  33  CFR  140.103(c),  as  published 
February  7,  2002  (67  FR  5916),  is 
effective  June  7,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  document, 
call  James  M.  Magill,  Vessel  and  Facility 
Operating  Standards  Division  (G-MSO- 
i),  telephone  202-267-1082  or  fax  202- 
267-4570.  If  you  have  questions  on 
viewing  the  docket,  call  Dorothy  Beard. 
Chief.  Dockets.  Department  of 
Transportation,  telephone  202-366- 
5149. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  published  in  the  Federal  Register 
on  February  7,  2002,  at  67  FR  5912  was 
to  become  effective  on  June  7.  2002, 
except  for  revised  paragraph  (c)  of  33 
CFR  140.103.  Revised  paragraph  (c) 
contained  a  collection-of-information 
requirement  allowing  forms  CG-5432 
(the  annual  self-inspection  reports  for 
fixed  Outer  Ck)ntinental  Shelf  facilities) 
to  be  kept  locally,  rather  than  to  be 
submitted  to  the  Coast  Guard  Officer  in 
Charge,  Marine  Inspection.  This 
paragraph  could  not  become  effective 
until  its  collection-of-information 
reqtiirement  was  approved  by  the  Office 
of  Management  and  Budget  (0MB).  This 
paragraph  was  approved  by  OMB  in 
control  no.  2115-0569  on  March  12. 
2002,  and  is  effective  on  June  7.  2002. 
the  effective  date  of  the  final  rule. 


Dated:  April  8,  2002. 
Josepli  J.  Angelo, 

Director  of  Standards,  Marine  Safety. 
Security,  and  Environmental  Protection. 
(FR  Doc.  02-9110  Filed  4-15-02;  8:45  am] 

BILUNG  CODE  4910-1 S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NH-046b;  A-1-FRL-7171-91 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  Post-1996  Rate  of 
Progress  Plana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  New 
Hampshire.  This  revision  establishes 
post-1996  rate  of  progress  (ROP) 
emission  reduction  plans  for  the 
Portsmouth-Dover-Rochester  serious 
ozone  nonattainment  area,  and  the  New 
Hampshire  portion  of  the  Boston- 
Lawrence-Worcester  serious  area.  The 
intended  effect  of  this  action  is  to 
approve  this  SIP  revision  as  meeting  the 
requirements  of  the  Clean  Air  Act. 
DATES:  This  direct  final  rule  is  effective 
on  Jime  17,  2002  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  May  16,  2002.  If  EPA  receives 
adverse  comment,  EPA  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Unit  Manager,  Air 
Quality  Planning,  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency,  EPA- 
New  England,  One  Congress  Street, 
Suite  1100,  Boston,  MA  02114-2023. 
Copies  of  the  docimients  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency,  EPA- 
New  England,  One  Congress  Street.  11th 
floor.  Boston,  MA.  and  at  the  Air 
Resources  Division.  New  Hampshire 
Department  of  Environmental  Services, 
6  Hazen  Drive.  Concord,  NH  03302- 
0095. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Robert  McConnell,  (617)  916-1046. 
SUPPLEMENTARY  INFORMATION:  On 
September  27, 1996,  the  State  of  New 


Hampshire  submitted  a  formal  revision 
to  its  SIP.  The  SIP  revision  consisted  of 
post-1996  rate-of-progress  (ROP)  plans 
for  the  Portsmouth-Dover-Rochester  and 
the  New  Hampshire  portion  of  the 
Boston-Lawrence-Worcester  serious 
areas. 

This  SUPPLEMENTARY  INFORMATION 
section  is  organized  as  follows: 

A.  What  action  is  EPA  taking  today? 

B.  Why  was  New  Heunpshire  required  to 
reduce  emissions  of  ozone  forming 
pollutants? 

C.  Which  specific  air  pollutants  are  targeted 
by  this  emission  reduction  plan? 

D.  What  are  the  sources  of  these  pollutants? 

E.  What  harmful  effects  can  these  pollutants 
produce? 

F.  Should  I  be  concerned  if  I  live  near  an 
industry  that  emits  a  significant  amount  of 
these  pollutants? 

G.  To  what  degree  does  New  Hampshire's 
plan  reduce  emissions? 

H.  How  will  New  Hampshire  achieve  these 

emission  reductions? 
I.  Have  these  emission  reductions  improved 

air  quality  in  New  Hampshire? 
J.  Has  New  Hampshire  met  its  contingency 

measure  obligation? 
K.  Are  conformity  budgets  contained  in  the 

plan? 

A.  What  action  Is  EPA  Taking  Today? 

EPA  is  approving  post- 1996  ROP 
emission  reduction  plans  submitted  by 
the  State  of  New  Hampshire  for  the 
Portsmouth-Dover-Rochester  area,  and 
the  state's  portion  of  the  Boston- 
Lawrence-Worcester  (Boston  area)  as  a 
revision  to  the  state's  SIP.  New 
Hampshire  did  not  enter  into  an 
agreement  with  Massachusetts  to  do  a 
multi-state  ROP  plan,  and  therefore 
submitted  a  plan  to  reduce  emissions 
only  in  the  New  Hampshire  portion  of 
the  Boston  area.  EPA  is  taking  action 
today  only  on  the  New  Hampshire 
portion  of  the  Boston  area  post-1996 
plan. 

The  post-1996  ROP  plans  document 
how  New  Hampshire  complied  with  the 
provisions  of  section  182  (c)(2)(B)  of  the 
Federal  Clean  Air  Act  (the  Act).  42 
U.S.C.  7511a(c)(2)(B).  This  section  of  the 
Act  requires  states  containing  certain 
ozone  nonattainment  areas  to  develop 
strategies  that  reduce  emissions  of  the 
pollutants  that  react  to  form  groimd 
level  ozone. 

B.  Why  Was  New  Hampshire  Required 
To  Reduce  Emissions  of  Ozone  Forming 
Pollutants? 

New  Hampshire  was  required  to 
develop  plans  to  reduce  ozone  precursor 
emissions  because  it  contains  ozone 
nonattainment  areas.  A  final  rule 
published  by  EPA  on  November  6, 1991 
(56  FR  56694)  designated  portions  of  the 
state  as  nonattainment  for  ozone,  and 
classified  two  of  these  areas  as  serious. 
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Section  182  {c)(2)(B)  of  the  Act 
requires  that  serious  ozone 
nonattainment  areas  develop  ROP  plans 
to  reduce  ozone  forming  pollutant 
emissions  by  3  percent  a  year,  averaged 
over  each  consecutive  3  year  period 
beginning  in  1996.  until  the  area  reaches 
its  attainment  date.  The  first  set  of 
emission  reductions  are  required  to 
occur  between  November  1996  and 
November  1999,  and  are  referred  to  as 
post-1996  ROP  plan  reductions,  which 
will  yield  an  overall  reduction  of  nine 
percent  of  the  combined  1990  VOC  and 
NOx  emission  levels.  Although  these 
areas  attained  the  one  hour  ozone 
national  ambient  air  quality  standard  for 
the  period  from  1998  through  2000, 
monitoring  data  for  the  summer  of  2001 
indicate  that  the  Boston  area  once  again 
has  violated  the  standard.  Therefore,  the 
Act  continues  to  require  a  ROP  plan  for 
this  area. 

C.  Which  Specific  Air  Pi^utants  Are 
Targeted  by  This  Emission  Reduction 
Plan? 

The  state's  post-1996  plans  are  geared 
towards  reducing  emissions  of  volatile 
organic  compoimds  (VCXIs)  and 
nitrogen  oxides  (NOx).  These 
compounds  react  in  the  presence  of  heat 
and  simlight  to  form  ozone,  which  is  a 
primary  ingredient  of  smog. 

D.  What  Are  the  Sources  of  These 
Pollutants? 

VOCs  are  emitted  from  a  variety  of 
sources,  including  motor  vehicles,  a 
variety  of  consumer  and  commercial 
products  such  as  paints  and  solvents, 
chemical  plants,  gasoline  stations,  and 
other  industrial  sources.  NOx  is  emitted 
from  motor  vehicles,  power  plants,  and 
other  sources  that  bum  fossil  fuels. 

E.  What  Harmful  Efifects  Can  These 
Pollutants  Produce? 

VOCs  and  NOx  react  in  the 
atmosphere 'to  form  ozone,  the  prime 
ingredient  of  smog  in  our  cities  and 
many  rural  areas  of  the  country.  Though 
ozone  occurs  naturally  high  in  our 


atmosphere,  at  ground  level  it  is 
harmful  to  health.  When  inhaled,  even 
at  very  low  levels,  ozone  can: 

Cause  acute  respiratory  problems: 

Aggravate  asthma; 

Cause  significant  temporary  decreases 
in  limg  capacity  in  some  healthy  adults; 

Cause  inflammation  of  limg  tissue: 

Lead  to  hospital  admissions  and 
emergency  room  visits;  and 

Impair  the  body's  immime  system 
defenses. 

F.  Should  I  Be  Concerned  If  I  Live  Near 
an  Industry  That  Emits  a  Significant 
Amount  of  These  Pollutants? 

Industrial  facilities  that  emit  large 
amounts  of  these  pollutants  are 
monitored  by  the  state's  environmental 
agency,  the  Department  of 
Environmental  Services  (NH-DES). 
Many  facilities  are  required  to  emit  air 
pollutants  through  stacks  to  ensure  that 
high  concentrations  of  pollutants  do  not 
exist  at  ground  level.  Permits  issued  to 
these  facilities  include  information  on 
which  pollutants  are  being  released, 
how  much  may  be  released,  and  what 
steps  the  source's  owner  or  operator  is 
taking  to  reduce  pollution.  The  NH-DES 
makes  permit  applications  and  permits 
readily  available  to  the  public  for 
review.  You  can  contact  the  NH-DES  for 
more  information  about  air  pollution 
emitted  by  industrial  faciUties  in  your 
neighborhood. 

G.  To  What  Degree  Does  New 
Hampshire's  Plan  Reduce  Emissions? 

By  1999,  New  Hampshire's  ROP  plans 
will  reduce  VOC  emissions  by  31 
percent  and  NOx  emissions  by  28 
percent  compared  to  1990  emission 
levels.  This  reduction  is  attributable  to 
the  control  strategy  outlined  in  the 
state's  post-1996  plans,  and  in  New 
Hampshire's  ROP  plans  for  the  years 
1990  to  1996  that  achieved  a  15  percent 
reduction  in  V(X;  emissions.  The 
reduction  is  also  partly  attributable  to 
the  Federal  Motor  Vehicle  Control 
Program  (FMVCP).  Not  all  emission 
reductions  from  the  FMVCP  program  are 
creditable  towards  ROP  emission 

Table  1 

(Units  are  tons  per  summer  day) 


reductions,  and  New  Hampshire's  ROP 
plans  accurately  account  for  this.  EPA 
approved  New  Hampshire's  15  percent 
ROP  plans  on  December  7. 1998  (63  FR 
67405). 

New  Hampshire  used  the  appropriate 
EPA  guidance  to  calculate  the  1999  VOC 
and  NOx  emission  target  levels,  and  the 
amount  of  reductions  needed  to  achieve 
its  emission  target  levels.  Under  section 
182(c)(2)(C)  of  the  Act,  NOx  reductions 
can  be  used  to  meet  this  emission 
reduction  obligation  in  some 
circumstances.  Available  modeling 
indicates  that  NOx  emission  reductions 
are  clearly  beneficial  in  New 
Hampshire,  and  so  as  outlined  in  EPA's 
NOx  substitution  guidance  dated 
December  15.  1993.  use  of  NOx 
emission  reductions  to  meet  post-96 
emission  reduction  obligations  is 
appropriate  in  the  state. 

The  maimer  in  whichstates  are  to 
determine  the  required  level  of  emission 
reductions  is  described  in  an  EPA 
guidance  document  entitled.  "Guidance 
on  the  Post-1996  Rate-of-Progress  Plan 
and  the  Attainment  Demonstration" 
(EPA  452-93-015.)  The  calculation 
procedure  is  similar  to  the  one  used  to 
determine  the  15  percent  emission 
reduction  obligation.  Table  1  below 
illustrates  the  steps  New  Hampshire 
used  to  derive  its  1999  emission  target 
levels  for  VOC  and  NOx-  The  ROP  plan 
indicates  that  1999  projected,  controlled 
emissions  are  below  the  target  levels  for 
the  state's  two  serious  nonattainment 
areas.  The  analysis  presented  in  Table -1 
for  the  Boston-Lawrence-Worcester  area 
includes  substitution  of  NOx  emissions 
from  outside  of  that  nonattainment  area, 
and  is  further  discussed  later  in  this 
document.  Additionally.  Table  1 
contains  an  evaluation  of  the  effect  that 
removal  of  acetone  would  have  on  the 
state's  ROP  demonstration,  which  is 
also  discussed  further  in  this  document. 
Emissions  in  parenthesis  reflect 
subtraction  of  acetone  from  the  base 
year  VOC  inventory,  and  are  the  values 
we  are  approving  today. 


Description 


Step  1— Calculate  1990  Base  Year  Inventory 


Step  2— Develop  Rate-ol  Progress  Inventory  (by  sutrtracting  biogenics  and 
non-reactives). 


Pof-Dov-Roc 
VOC 


76.0 


Bio:  -35.0 
Acet:  -0.3 
=  41.0 
1(40.7) 


Por-Dov-Roc 
NOx 


46.5 


46.5 


Bos-Law-Wor 
VOC 


91.9 


Bio:  -36.1 
Acet:  -0.5 
=  55.9 
(55.4) 


Bos-Law-Wor 
NOx 


59.7  (includes 
26.3  from  a 
source  outside 
tt)e  area) 

59.7 
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Table  1— Continued 

[Units  are  tons  per  summer  day] 

Description 

Por-Oov-Roc 
VOC 

Por-Dov-Roc 
NOx 

Bos-Law-Wor 
VOC 

Bos-Law-Wor 
NOx 

Step  3 — Develop  Adjusted  Base  Year  Inventory  by  subtracting  non-creditable 

-6.5 

-4.0 

-9.4 

-5.5 

FMVCP/RVP  rdxns.  between  1990-1999. 

=34.5 
(34.2) 

=42.5 

=46.5 
(46.0) 

=54.2 

Step  4— Calculate  Required  Reduction  {state  added  the  3%  contingency  obli- 

3.0% 

9.0% 

0.9% 

11.1% 

gation  to  the  ROP  reductions  calculation,  so  total  required  is  12%  reduction}. 

=1.0 
(1.0) 

=3.8 

=0.4 
(0.4) 

=6.0 

i  itep  5— Calculate  total  expected  reduction:  For  VOC.  sum  of  steps  3  and  4, 

6.5+ 

4.0+ 

9.4+ 

5.5+ 

+15%  VOC  reduction  from  1990  to  1996,  which  was  5.3  tpsd  for  Por-Dov- 

1.0+ 

3.8= 

0.4+ 

6.0 

Roc  area,  and  7.2  tpsd  for  Bos-Law-Wor  area. 

5.3= 

7.2= 

12.8 

7.8 

17.0 

11.5 

Step  6— Set  Target  Level  for  1999:  Step  2— Step  5 

28.2 
(27.9) 

38.7 

38.9 
(38.4) 

48.2 

Step  7 — Project  Emissions  to  1999  .„ 

37.7 

45.4 

53.3 

58.9 

(37.4) 

(52.8) 

Step  8 — Projected,  Controlled  1999  Emissions 

28.1 

36.1 

38.7 

40.0 

(27.9) 

(38.4) 

New  Hampshire  projected  its  base 
year  stationary  and  non-iroad  mobile 
source  emissions  to  1999  by  using  the 
Economic  Growth  and  Analysis  System, 
which  contains  growth  assumptions  for 
specific  geographic  areas  in  the  U.S.  that 
are  based  on  forecasts  of  economic 
activity.  Estimates  of  growth  in  VMT 
were  obtained  from  the  New  Hampshire 
Department  of  Transportation. 

On  June  16,  1995,  EPA  published  a 
final  rule  in  the  Federal  Register  that 
added  acetone  to  the  federal  list  of 
compounds  with  negligible 
photochemical  reactivity  (60  FR  31633). 
As  a  result  of  that  action,  states  could 
no  longer  consider  acetone  a  VOC,  and 
so  emission  reductions  of  acetone  are 
not  creditable  towards  ROP  plan 
reductions.  The  state's  post-96  ROP  plan 
does  not  indicate  that  acetone  was 
removed  from  the  New  Hampshire  1990 
base  year  inventory  prior  to  calculation 
of  the  emission  target  levels.  Therefore, 
we  performed  an  analysis  to  remove 
acetone  from  the  base  year  emission 
estimates  of  two  area  source  categories 
whose  emissions  contained  significant 
amounts  of  acetone:  the  surface  coatings 
category  and  the  graphic  arts  category. 
The  details  of  our  analysis  are  available 
in  the  technical  support  docimient 
included  in  the  docket  supporting  this 
action:  the  results  of  that  analysis  are 
shown  in  parenthesis  in  Table  1. 

Table  1  indicates  that  sufficient  VOC 
and  NOx  emission  reductions  exist  in 
the  Portsmouth-Dover-Rochester  area  to 
meet  that  area's  ROP  obligation  through 
1999.  Information  presented  in  the 
date's  ROP  submittal  indicates  that  this 
is  not  the  case  for  the  New  Hampshire 
portion  of  the  Boston-Lawrence- 
Worcester  area.  Therefore,  as  shown  in 
Table  I.  baseline  and  projected, 
controlled  NOx  emissions  from  a  source 


outside  of  the  Boston-Lawrence- 
Worcester  area  were  added  to  that  area's 
ROP  analysis  so  that  the  substantial 
emission  reductions  achieved  by  the 
source  could  be  credited  towards  the 
area's  ROP  emission  reduction 
obligation. 

EPA  believes  this  substitution  is 
appropriate.  The  state's  ROP  plan 
documents  that  the  emissions  from  the 
substituted  source,  the  Public  Service 
Company  of  New  Hampshire's 
Merrimack  Station  electric  generating 
plant  in  Bow,  impacts  the  New 
Hampshire  portion  of  the  Boston- 
Lawrence-Worcester  area,  and  therefore 
emission  reductions  from  this  facility 
should  help  improve  air  quality  in  New 
Hampshire's  portion  of  the  Boston- 
Lawrence- Worcester  area.  A  December 

1997  memorandum  from  Richard  D. 
Wilson,  Acting  Assistant  Administrator 
for  Air  and  Radiation  to  the  Regional 
Administrators  contains  a  policy 
recommendation  that  substitution  of 
emission  reduction  credits  from  outside 
of  a  nonattairunent  area  for  ROP 
purposes  be  allowed  if  certain  criteria 
are  met.  Two  central  components  of  that 
policy  are  that  a  source  lending  NOx 
emission  reductions  be  no  more  than 
200  kilometers  from  the  recipient 
nonattainment  area,  and  the  lending 
source's  emissions  must  be  included  in 
the  recipient  area's  baseline  and  ROP 
emission  calculations.  New  Hampshire's 
proposed  emission  reduction 
substitution  meets  the  criteria  outlined 
in  the  December  1997  memorandum. 

H.  How  Will  New  Hampshire  Achieve 
These  Emission  Reductions? 

New  Hampshire's  post-1996  control 
strategy  matches  the  control  strategy 
described  in  the  EPA's  December  7, 

1998  approval  of  the  state's  15  percent 


plan,  and  also  includes  additional 
emission  reductions  from  regulations 
limiting  NOx  emissions  from  stationary 
point  sources  described  below. 

NOxRACT 

The  Act  requires  that  states  develop 
Reasonably  Available  Control 
Technology  (RACT)  regulations  for  all 
major  stationary  sources  of  NOx  in  areas 
which  have  been  classified  as 
"moderate."  "serious."  "severe."  and 
"extreme"  ozone  nonattainment  areas, 
and  in  all  areas  of  the  Ozone  Transport 
Region  (OTR).  EPA  has  defined  RACT  as 
the  lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility. 
New  Hampshire  submitted  its  NOx 
RACT  regulation  in  various  pieces 
between  1992  and  1995  as  a  revision  to 
the  state's  SIP.  On  April  9.  1997.  EPA 
approved  the  state's  NOx  RACT  rule 
through  a  direct  final  action  in  the 
Federal  Register  (62  FR  17087.) 

Ozone  Transport  Commission  (OTC) 
Phase  n  NO\  Requirements 

On  July  27,  1998,  New  Hampshire 
submitted  a  request  to  revise  its  SIP  by 
adding  Chapter  Env-A  3200.  "NO^ 
Budget  ^xading  Program"  and  Final 
RACT  Order.  ARD-98-001.  The  state's 
submittal  contains  emission  limits 
consistent  with  both  Phase  II  and  Phase 
III  requirements  of  the  OTC  NOx  MOU. 
Facilities  covered  by  the  rule  needed  to 
comply  by  the  1999  ozone  season. 
Additionally.  Final  RACT  Order  ARD- 
98-001  contains  emission  limits  for  unit 
#  2  at  Merrimack  Station,  with  a  May 
31, 1999  effective  date.  EPA  approved 
both  of  these  submittals  in  a  direct  final 
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action  pablisbed  in  the  Federal  Register 

on  November  14,  2000  (65  FR  68078). 

New  Hampshire  projects  that  in  1999 
NOx  emissions  from  point  sources  in 
the  two  serious  nonattainment  areas, 
combined  with  the  emissions  added 
from  Merrimack  Station,  will  be  25  tons 
per  day  lower  than  1990  emission  levels 
due  to  the  above  two  NOx  control 
measures. 

The  New  Hampshire  post-1996  ROP 
plan  demonstrates  that  the  VOC  and 
NOx  emission  reductions  from  the 
control  strategy  will  achieve  sufficient 
emission  reductions  to  lower  1999 
emission  levels  below  the  target  levels 
calculated  for  each  pollutant. 

I.  Have  These  Emission  Reductions 
Improved  Air  Quality  in  New 
Hampshire? 

Ozone  levels  have  decreased  in  New 
Hampshire  during  the  1990's,  due  in 
part  to  emission  reductions  achieved  by 
the  state's  plans.  Pollution  control 
measures  implemented  by  states 
upwind  of  New  Hampshire  have  also 
helped  ozone  levels  decline  in  the  state. 

J.  Has  New  Hampshire  Met  Its 
Contingency  Measure  Obligation? 

Ozone  nonattainment  areas  classified 
as  serious  or  above  must  submit  to  the 
EPA.  pursuant  to  section  182(c)(9)  of  the 
Act.  contingency  measures  to  be 
implemented  if  an  area  misses  an  ozone 
SIP  milestone.  New  Hampshire's 
contingency  plan  consists  of  siuplus 
NOx  emission  reductions  generated  by 
the  control  programs  in  its  ROP  plans. 
New  Hampshire  incorporated  the  3% 
contingency  reduction  obligation  in  its 
derivation  of  1999  emission  target 
levels.  Table  I  illustrates  that  the  1999 
emission  target  levels  are  met  for  both 
pollutants  in  both  areas,  thereby 
demonstrating  that  the  3%  contingency 
obligation  has  been  met.  We  are 
approving  the  state's  demonstration  that 
it  meets  the  contingency  measure 
requirement  of  section  182(c){9>of  the 
Act. 

K.  Are  Conformity  Budgets  Contained 
in  the  Plan? 

Section  176(c)  of  the  Act.  and  40  CFR 
51.452(b)  of  the  federal  transportation 
conformity  rule  require  states  to 
establish  motor  vehicle  emissions 
budgets  in  any  control  strategy  SIP  that 
is  submitted  for  attainment  and 
maintenance  of  the  NAAQS.  New 
Hampshire  will  use  such  budgets  to 
determine  whether  proposed  projects 
that  attract  traffic  will  "conform"  to  the 
emissions  assumptions  in  the  SIP. 

New  Hampshire's  post-1996  plans 
include  motor  vehicle  emission  budgets 
for  1999.  However.  New  Hampshire 


submitted  an  ozone  attainment 
demonstration  SIP  revision  to  EPA  on 
June  30, 1998.  The  ozone  attainment 
demonstration  establishes  the  VOC  and 
NOx  emission  budgets  for  2003  shown 
in  Table  2. 

TABLE  2.— 2003  Emission  Budgets 
FOR   On-road   Mobile   Sources 

(TPSD) 


Area 

2003 

VOC 

budget 

2003 

NOx 

budget 

NH  portion  of  Bos-Law- 
\A/of  Area               

10.72 
6.97 

21.37 

Pnr-Dov-Roc  area 

13.68 

By  letter  dated  August  19. 1998.  we 
informed  New  Hampshire  that  the 
motor  vehicle  budgets  contained  within 
the  state's  ozone  attainment 
demonstration  were  adequate  for 
conformity  purposes.  The  2003  VOC 
and  NOx  budgets  established  by  the 
New  Hampshire  ozone  attainment 
demonstration  are  currently  the 
controlling  budgets  for  coniormity 
determinations  for  2003  and  later  years. 

n.  Final  Action 

EPA  is  approving  the  New  Hampshire 
post-1996  rate-of-progress  emission 
reduction  plans  and  contingency  plan  as 
a  revision  to  the  state's  SIP.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  docxunent 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should 
relevant  adverse  comments  be  filed. 
This  rule  will  be  effective  June  17.  2002 
without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comments  by  May  16.  2002. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
the  proposed  rule.  Only  parties 
interested  in  commenting  on  the 
proposed  rule  should  do  so  at  this  time. 
If  EPA  receives  no  such  comments,  the 
Agency  advises  the  public  that  this  rule 
will  be  effective  on  June  17.  2002  and 
no  further  action  will  be  taken  on  the 
proposed  rule.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 


this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule. 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  layv.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unhmded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
federal  government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  This 
action  alio  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states. 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23. 1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
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provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  state  to  use  voluntary  consensus 
standards  (VCS),  EPA  ha«  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 
I  The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiui  of  Appeals  for  the 
appropriate  circuit  by  June  17.  2002. 
Interested  parties  should  comment  in     "^ 
response  to  the  proposed  rule  rather 
than  petition  for  judicial  review,  unless 
the  objection  arises  after  the  comment 
period  allowed  for  in  the  proposal. 
Piling  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectivenass  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

I  Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations,  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirements. 


Dated:  April  4,  2002. 
Ira  W.  Leighton, 

Acting  Regional  Administrator,  EPA  New 
England. 

PART  52— [AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  EE— New  Hampshire 

2.  Section  52.1534  is  added  to  subpart 
EE  to  read  as  follows:    ^ 

§52.1534    Controt  strategy:  Ozone. 

(a)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Hampshire  Department  of 
Environmental  Services  on  September 
27, 1996.  These  revisions  are  for  the 
purpose  of  satisfying  the  rate  of  progress 
requirem^it  of  section  182(c)(2)(B),  and 
the  contingency  measure  requirements 
of  section  182(c)(9)  of  the  Clean  Air  Act. 
for  the  Portsmouth-Dover-Rochester 
serious  area,  and  the  New  Hampshire 
portion  of  the  Boston-Lawrence- 
Worcester  serious  area. 

[FR  Doc.  02-9066  Filed  4-15-02;  8^5  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[0H1 1 8-2;  FRL-71 71-1] 

Approval  and  Promulgation  of 
Implenientation  Plans;  Ohio; 
WIttKlrawal  of  Direct  Final  Rule 

agency:  Environmental  Protection  . 

Agency  (EPA). 

ACTION:  Direct  fined  rule;  withdrawal. 

SUMMARY:  Due  to  adverse  comments,  the 
EPA  is  withdrawing  the  direct  final  rule 
approving  the  State  Implementation 
Plan  (SIP)  for  New  Source  Review  (NSR) 
provisions  for  nonattainment  areas  for 
the  Ohio  Environmental  Protection 
Agency  (OEPA).  In  the  direct  final  rule 
published  on  February  21,  2002  (67  FR 
7954),  EPA  stated  that  if  EPA  receives 
adverse  comment  by  March  25.  2002. 
the  rule  would  be  withdrawn  and  not 
take  effect.  EPA  subsequently  received 
adverse  comment.  EPA  will  address  the 
comments  received  in  a  subsequent 
final  action  based  upon  the  proposed 
action  also  published  on  February  21, 
2002  (67  FR  7996).  EPA  will  not 
institute  a  second  comment  period  on 
this  action. 

EFFECTIVE  DATE:  The  direct  final  rule  is 
withdrawn  as  of  April  16,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kaushal  Gupta  or  Jorge  Acevedo, 
Environmental  Engineer,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  US.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  Telephone:  (312)  886-6803, 
(312)  886-2263. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Sulfur  dioxide.  Volatile  organic 
compoimds. 

Dated:  April  4,  2002. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 

PART  52— {AMENDED] 

Accordingly,  the  addition  of  40  CFR 
52.1870(c)(126)  is  withdrawn  as  of  April 
16,  2002. 

[FR  Doc.  02-9068  Filed  4-15-02:  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY  e 

40  CFR  Part  52 

[M0 151-1151;  FRL-7170-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  the  Clean  Air  Act 
(CAA),  EPA  is  approving  the  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  state  of  Missouri  for 
the  Doe  Run  primary  lead  smelters  in 
Herculaneum  and  Glover,  Missouri.  A 
notice  of  proposed  rulemaking  was 
published  on  this  action  on  December  5, 
2001.  EPA  received  adverse  comments 
on  this  proposal  and  will  respond  to 
these  conunents  in  this  rulemaking. 

The  SIP  submitted  by  the  state 
satisfies  the  applicable  requirements 
under  the  CAA  and  demonstrates 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  lead  for 
the  Doe  Run-Herculaneimi  area. 
Approval  of  this  revision  will  ensure 
that  the  Federally-approved 
requirements  are  ciurent  and  consistent 
with  state  regulations  and  requirements. 
The  revision  for  Doe  Run-Glover  merely 
reflects  a  change  in  ownership  of  the 
smelter. 
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DATES:  This  rule  is  effective  on  May  16. 
2002. 

F0«  FURTHER  INFORMATION  CONTACT: 
James  Hirtz  at  (913)  551-7472,  or  E-mail 
him  at  hirtz.james@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we."  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

Table  of  Contents 

Background  and  Submittal  Information 
What  is  a  SIP? 
What  is  the  background  for  Doe  Run- 

Herculaneum? 
What  is  the  Federal  approval  process  for  a 

SIP? 
What  does  Federal  approval  of  a  state 

regulation  mean  to  me? 
•EPA's  Final  Action 

What  comments  were  received  on  the 

December  5,  2001,  proposal  and  what  is 

EPA's  response? 
What  action  is  EPA  taking? 

Background  and  Submittal  Information 

What  Is  a  SIP? 

Section  110  of  the  CAA  reqixires  states 
to  develop  air  pollution  regulations  and 
control  strategies  to  ensure  that  state  air 
quality  meets  the  national  ambient  air 
quality  standards  estabhshed  by  EPA. 
These  ambient  standards  are  established 
vmder  section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP.  Each 
Federally-approved  SIP  protects  air 
quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Background  for  Doe  Run- 
Herculaneum? 

A  notice  of  proposed  rulemaking  was 
published  on  this  action  on  December  5, 
2001  (66  FR  63204).  EPA  received 
adverse  comments  on  this  proposal  and 
will  respond  to  these  comments  in  this 
rulemaking. 

On  June  3, 1986,  EPA  issued  a  call  for 
a  revision  to  the  Missouri  SIP  in 
response  to  violations  of  the  NAAQS  for 
lead  in  the  vicinity  of  the  Doe  Run 
primary  lead  smelter  in  Herculaneum, 
Missouri.  Doe  Run-Herculaneum  is  the 
largest  primary  lead  smelter  in  the 


United  States  with  a  production 
capacity  of  250,000  tons  of  refined  lead 
per  year.  The  NAAQS  for  lead  is  1.5 
micrograms  (^g)  of  lead  per  cubic  meter 
(m  ')  of  air  averaged  over  a  calendar 
quarter.  The  state  submitted  a  SIP 
revision  on  September  6, 1990,  and  EPA 
granted  limited  approval  for  Missouri's 
1990  SIP  revision  on  March  6. 1992  (57 
FR  8076).  pending  submission  of  a 
supplemental  SIP  revision  meeting  the 
applicable  requirements  (Part  D  of  Title 
I  of  the  CAA  as  amended  in  1990). 
A  revised  SIP  meeting  the  part  D 
requirements  was  subsequently 
submitted  in  1994.  The  plan  established 
June  30, 1995,  as  the  date  by  which  the 
Herculaneum  area  was  to  have  attained 
compliance  with  the  lead  standard. 
However,  the  plan  did  not  result  in 
attaiimient  of  the  standard  and  observed 
lead  concentrations  in  the  Herculaneum 
area  continued  to  show  violations  of  the 
standard.  Therefore,  on  August  15, 
1997,  after  taking  and  responding  to 
public  comments.  EPA  published  a 
notice  in  the  Federal  Register  finding 
that  the  Herculaneum  nonattainment 
area  had  failed  to  attain  the  lead 
standard  by  the  June  30. 1995.  deadline 
(62  FR  43^7). 

On  January  10.  2001.  Missouri 
submitted  a  revised  SIP  to  EPA  for  the 
Doe  Run-Herculaneum  area.  The  SIP 
revision  was  foimd  complete  on  January 
12.  2001.  The  SIP  establishes  August  14, 
2002.  as  the  attainment  date  for  the  area 
and  satisfies  the  part  D  requirements  of 
the  CAA.  The  revised  plan  also  contains 
a  control  strategy  to  address  the 
violations  of  the  NAAQS  which  occur 
after  implementation  of  the  control 
measures  in  the  1995  SIP  revision.  EPA 
believes  that  the  dispersion  and  receptor 
modeling  demonstrate  that  the  selected 
control  measures  will  result  in 
attainment  of  the  NAAQS  for  lead.  For 
further  information,  the  reader  should 
consult  the  proposed  rulemaking 
published  on  December  5,  2001,  and  the 
technical  support  document  which  is 
part  of  this  docket. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 


seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52. 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference."  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

EPA's  Final  Action 

What  Comments  Were  Received  on  the 
December  5,  2001,  Proposal  and  What  Is 
EPA's  Response? 

EPA  received  two  written  comments 
of  a  general  nature  relating  to  the  Doe 
Run  facility.  One  comment  supported 
the  facility  operating  in  Herculaneum, 
and  the  other  comment  described  the 
adverse  health  effects  of  lead  emissions, 
particularly  on  children.  With  respect  to 
the  latter  comment.  EPA  notes  that  the 
lead  standard  is  set  at  a  level  to  protect 
public  health,  including  the  health  of 
children,  and  that  EPA's  approval  of  the 
SIP  means  that  the  control  strategy 
designed  by  the  state  to  bring  about 
attainment  of  the  standard  will  now  be 
enforceable  by  EPA  as  well  as  the  state. 

EPA  also  received  adverse  comments 
on  behalf  of  an  environmental 
organization  (Missouri  Coalition  for  the 
Environment— the  "Coalition") 
specifically  directed  to  the  Proposed 
Rulemaking  published  on  December  5, 
2001  (66  FR  63204).  The  adverse 
conmients  focused  on  concerns 
regarding:  (1)  The  ambient  monitoring 
network  and  monitoring  schedules,  and 
collection  of  samples;  (2)  enforcement; 
(3)  modeling  at  the  slag  pile;  and  (4) 
editorial  comments.  ; 
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EPA  sets  forth  below  in  this  section  a 
summary  of  the  Coalition's  comments 
and  our  responses. 

Issue  1:  Comments  on  Monitoring 
Schedules  and  Collection  of  Samples 

I  Comment  1 :  The  commenter  states 
that  there  are  "anecdotal  reports"  that 
Doe  Run  alters  the  facility's  operating 
schedule  on  days  that  ambient 
monitoring  is  being  conducted  (i.e.. 
every  sixth  day)  to  lower  emissions 
during  days  on  which  monitoring 
samples  are  collected.  The  conunenter 
implies  that  the  SIP  is  inadequate 
because  it  does  not  address  mechanisms 
to  ensure  that  monitored  data  represents 
emissions  during  normal  soiirce 
operations. 

Response  to  Comment  1:  In  general, 
EPA  notes  that  the  attaiimient 
demonstration  and  control  strategy 
approved  in  today's  action  are  based  on 
dispersion  modeling  and  receptor 
modeling.  The  analysis  is  discussed  in 
more  detail  in- the  December  5,  2001. 
proposal  (66  FR  at  63206).  The  analysis 
used  monitored  data  to  evaluate  the 
accuracy  of  the  predictions  from  the 
dispersion  model,  to  "fingerprint"  the 
emission  units  contributing  to  the 
monitors,  and  to  confirm  the  adequacy 
of  the  control  strategy.  However,  the 
monitoring  was  done  in  accordance 
with  specific  protocols  developed  for 
the  attainment  demonstration  (including 
the  requirement  that  only  the  highest 
monitored  values  would  be  used)  and 
was  not  dependent  on  the  routine 
ambient  monitoring  referenced  by  the 
commenter.  In  addition,  the  attainment 
demonstration  relied  on  emission  rates 
based  on  stack  testing  performed  at  a 
production  rate  of  at  least  90  percent  of 
maximum  capacity.  Therefore,  the 
attainment  demonstration  was  based  on 
"worst-case"  source  operations  and 
would  not  be  impacted  by  the  reported 
alteration  of  operating  schedules 
described  by  the  commenter. 

Although  the  representativeness  of 
the  ongoing  ambient  monitoring  is  not 
relevant  to  the  attainment 
demonstration  and  control  strategy 
which  is  the  subject  of  today's  action, 
we  note  that  ambient  monitoring  will  be 
used  to  determine  whether  the  area  has 
attained  the  lead  standard  after  the 
control  strategy  is  implemented. 
Therefore,  EPA  is  concerned  that 
accurate  and  representative  ambient  air 
data  is  collected.  EPA  and  the  Missouri 
Department  of  Natural  Resources 
(MDNR)  will  continue  to  compare 
production  levels  and  process 
operational  data  to  reported  ambient 
levels.  EPA  and  MDNR  will  use  this 
information  to  assist  in  the  evaluation  of 
whether  the  area  has  attained  the 


standard  by  the  attainment  date  and  in 
the  evaluation  of  the  monitoring 
strategy.  In  addition,  any  request  for 
redesignation  to  attainment  after 
implementation  of  the  control  strategy 
would  require  a  showing  that  air  quality 
improvements  are  due  to  permanent  and 
enforceable  emission  reductions 
(section  107(d)(3)(E)(iii)  of  the  CAA),  so 
that  temporary  and  voluntary  cut-backs 
in  production  (if  any  have  occurred) 
could  not  be  considered  in  determining 
whether  this  requirement  has  been  met. 

Comment  2:  The  statement  in  the 
proposal  that  air  quality  has  improved 
in  the  Herculaneum  area  is  not 
supported  because  of  the  inadequacies 
in  the  monitoring  conducted  by  Doe 
Run. 

Response  to  Comment  2:  In  the 
technical  support  document  for  the 
proposal,  EPA  stated  that  historical 
monitoring  data  show  improvements  in 
air  quality  in  the  area.  This  information 
was  only  included  to  provide  a  brief 
backgroimd  of  the  Herculaneum  area 
and  is  not  part  of  the  rationale  for 
approval  of  the  SIP.  As  stated  in  the 
response  to  the  previous  comment, 
EPA's  basis  for  approval  is  that  the  SIP 
modeling  and  the  control  strategy  based 
on  the  modeling  show  attainment  of  the 
standard  and  meet  the  applicable 
requirements  of  the  CAA  (the  applicable 
requirements  and  EPA's  analysis  of  how 
the  SIP  meets  those  requirements  are  set 
forth  in  the  December  5,  2001,  proposal 
at  66  FR  63206-63208).  Ambient 
monitors  located  some  distance  bom  the 
plant  show  that  air  quality  has  generally 
improved  over  the  years.  However,  the 
air  does  not  meet  Federal  standards  and 
the  air  emission  controls  required  at  the 
Herculaneum  facility  by  the  SIP  will 
help  further  improve  the  air  quality  in 
the  Herculaneum  area.  The  modeling 
shows  that  the  controls  in  the  SIP  will 
be  adequate  to  achieve  the  lead 
standard.  ^ 

Comment  3:  The  commenter  stated 
that  the  Herculaneum  community  has  a 
"healthy  skepticism"  of  the  current 
monitoring  network  because  7  of  the  8 
lead  network  monitors  are  operated  by 
the  Doe  Run  company. 

Response  to  Comment  3:  For  the 
reasons  explained  in  the  response  to 
comment  1 ,  the  operation  of  the  ambient 
monitoring  network  is  not  relevant  to 
the  development  of  the  control  strategy 
and  attainment  demonstration. 
However,  EPA  notes  that  Missouri 
currently  operates  collocated  monitors 
at  four  of  the  eight  monitoring  sites, 
including  the  "Broad  Street"  site,  which 
has  recently  been  recording  the  highest 
ambient  lead  values  in  the  area.  To 
ensure  that  the  data  generated  by  all 
monitoring  stations  are  accurate,  the 


data  generated  by  Doe  Run  is  quality 
assured  by  MDNR.  In  addition.  Doe  Rim 
was  required  to  submit  a  monitoring 
plan  and  quality  assurance  plan  that 
was  approved  by  MDNR.  NfflNR 
conducts  quarterly  audits  of  the 
monitoring  performed  by  Doe  Run. 
MDNR  and  EPA  have  no  reason  to 
believe  that  Doe  Run  is  improperly 
operating  the  monitors  or  performing 
invalid  laboratory  analyses. 

MDNR  and  EPA  are  currently  re- 
evaluating the  lead  monitoring  strategy 
for  the  Herculaneum  area  based  upon 
existing  monitoring  data  and  modeling 
analyses.  EPA  and  MDNR  intend  to 
fully  evaluate  the  accuracy  of  the 
monitoring  data  prior  to  any 
determination  on  whether  the  area  has 
attained  the  standard  as  of  the 
attainment  date. 

Comment  4:  The  commenter  notes 
that  the  consent  judgment  allows  Doe 
Run  to  reduce  the  number  of  monitors 
from  seven  to  three,  and  states  that  the 
use  of  three  monitors  is  inappropriate  to 
determine  attainment. 

Response  to  Comment  4:  The  consent 
judgment  requires  that  Doe  Run  operate 
a  minimum  of  three  monitors  on  a  long- 
term  basis.  EPA  notes,  however,  that  the 
consent  judgment  requires  that  the 
company  continue  to  operate  the 
monitors  which  historically  have  been 
the  most  critical  monitors  (i.e..  the 
monitors  which  have  consistently 
monitored  violations  of  the  standards) 
including  the  "Broad  Street"  monitor.  In 
addition.  Missouri  will  continue  to      ^ 
operate  the  collocated  monitors  as 
described  above. 

EPA  also  notes  that  the  attainment 
determination  to  be  made  after  the 
attainment  date  will  involve  a  separate 
rulemaking,  and  that  commenters  will 
have  an  opportunity  to  review  the  data 
and  comment  on  the  adequacy  of  the 
data  which  will  be  used  by  EPA  in 
support  of  its  determination. 

Issue  2:  Enforcement 

Comment  5:  The  commenter  states 
that  the  consent  judgment  does  not 
provide  sufficient  penalties  (stipulated 
penalties  of  $100.00  a  day  to  $500.00  a 
day)  to  establish  a  financial  incentive 
for  Doe  Run  to  comply. 

Response  to  Comment  5:  EPA  is  not 
a  party  to  the  consent  judgment  and  is 
not  constrained  by  state  law  (or  the 
limits  in  the  consent  judgment  on  the 
state's  ability  to  collect  penalties  for 
noncompliance)  with  respect  to 
enforcement  of  the  control  strategies 
contained  in  the  consent  judgment  and 
the  state  regulations  applicable  to  the  . 
Doe  Run  facility.  Our  approval  of  the 
consent  judgement  relates  only  to  the 
controls  therein.  The  consent 
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judgment's  penalty  provisions  constrain 
Missouri  concerning  the  amount  of 
penalties  it  may  collect  (for  example, 
stating  that  N4issouri  may  not  collect 
penalties  in  certain  instances  in  which 
a  penalty  has  been  assessed  by  EPA)  but 
nothing  in  the  consent  judgment 
constrains  EPA's  enforcement  authority. 
Once  the  control  requirements  in  the 
consent  judgment  become  applicable 
requirements  of  the  SIP.  EPA  may 
enforce  them  under  the  CAA.  For 
example,  if  Doe  Rim  were  to  violate  a 
control  requirement,  Doe  Run  would  be 
subject,  under  section  113  of  the  CAA, 
to  penalties  of  up  to  $25,000  per  day  per 
violation  (as  adjusted  for  inflation 
pursuant  to  other  authority). 

Comment  6:  The  commenter  states 
that  the  consent  judgement  does  not 
contain  reporting  requirements  for  Doe 
Run  or  provisions  for  compliance 
inspections  and  audits. 

Response  to  Comment  6:  The 
recordkeeping  provisions  in  the  consent 
judgement  are  located  in  Section  B: 
(Enforcement  Measures),  part  (6a-c). 
Doe  Rim  is  required  to  maintain  the 
following  records  for  a  minimum  of  5 
years  following  the  recording  of 
information: 

a.  Maintain  a  quarterly  file  for  (1) 
Sinter  Machine  throughput;  (2)  Blast 
Furnace  throughput;  and  (3)  Refined 
lead  produced; 

b.  Baghouse  inspection  findings  as 
required  in  the  Work  Practice  Manual; 

and 

c.  Upset  operating  incidents  or 
material  spills  that  affect  lead 
emissions. 

MDNR  and  EPA  have  separate 
authorities  to  obtain  these  required 
records  and  conduct  inspections  and 
audits  of  the  facility  (e.g.,  section  114  of 
the  CAA)  and  the  fact  that  the  consent 
judgement  does  not  include  these 
provisions  does  not  limit  our  ability  to 
obtain  the  information  necessary  to 
determine  compliance. 

Issue  3:  Emission  Sources  Used  in 
Modeling 

Comment  7:  The  commenter  states 
that  the  dispersion  models  used  as  a 
basis  for  SIP  approval  do  not  include 
the  slag  pile  as  an  emission  source  and 
that  the  SIP  does  not  document  the 
rationale  for  exclusion.  The  commenter 
states  that  all  potential  emissions 
sources  should  have  been  considered  in 
evaluating  the  control  strategy. 

Response  to  Comment  7:  A  review  of 
the  emission  source  inventory  used  for 
the  dispersion  modeling  identified  the 
slag  stockpiles  as  an  emission  source. 
Emission  factors  for  both  handling  and 
wind  erosion  were  developed  based 
upon  EPA-approved  AP-42  factors. 


Therefore,  the  emissions  from  these 
sources  were  considered  in  evaluating 
the  attainment  strategy.  As  a  result  of 
the  inventory  and  modeling  efforts 
conducted  by  EPA  and  MDNR,  these 
sources  were  not  identified  as 
contributing  significantly  to  the  ambient 
air  lead  levels  in  Herculaneum.  The 
control  strategy  does  not  include 
restrictions  on  air  emissions  from  the 
slag  piles  because  they  were  not  shown 
by  the  modeling,  on  which  the 
attainment  demonstration  and  control 
strategy  is  based,  to  have  a  significant 
impact  on  attainment. 

Issue  4:  Editorial  Comments 

Comment  8:  The  commenter  stated 
that  in  the  proposal  EPA  incorrectly 
described  the  contingency  measures  in 
the  SIP.  and  that  they  should  be 
correctly  identified  before  taking  final 
action  on  the  SIP. 

Response  to  Comment  8:  The 
commenter  did  not  take  issue  with  our 
proposed  approval  of  the  contingency 
measures,  but  only  with  our  description 
of  them.  As  the  commenter  points  out. 
the  proposal  (66  FR  63207)  incorrectly 
stated  that  one  contingency  measure 
requires  a  twenty  percent  production 
cut  and  an  additional  curtailment  by  a 
specified  formula.  In  fact,  the 
contingency  measures  relating  to 
curtailment  state  that  production  must 
be  cut  either  by  20  percent  or  by  a 
specified  formula. 

What  Action  Is  EPA  Taking? 

EPA  is  finalizing  the  Doe  Run- 
Herculaneum  nonattainment  area  SIP 
submitted  by  Missouri  on  January  10. 
2001.  The  SIP  meets  the  requirements  of 
section  110,  and  part  D  of  the  CAA  and 
40  CFR  part  51.  EPA  is  also  approving 
the  Doe  Run-Glover  SIP  submission 
which  merely  reflects  a  change  in 
ownership  of  the  smelter.  This  action 
terminates  EPA's  obligation  to 
promulgate  a  Federal  plan  for  the  area 
under  Section  110(c)  of  the  CAA. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
DistribuUon,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(PubUc  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and  . 

responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23. 1997). 

In  reviewing  SIP  submissions,  EPA  s 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
"The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
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submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
TUs  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  17.  2002.  FiUng  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 


extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  March  29,  2002. 
James  B.  Gulliford. 

Regional  Administrator,  Region  7. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

EPA-Approved  Missouri  Regulations 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  AA— Missouri 

2.  Section  52.1320  is  amended: 

a.  In  the  table  to  paragraph  (c)  under 
Chapter  6  by  revising  the  entry  for  "10- 
6.120". 

b.  In  the  table  to  paragraph  (d)  by 
removing  the  center  heading  "St.  Louis 
City  Incinerator  Permits"  and  adding 
entries  at  the  end  of  the  table. 

c.  In  the  table  to  paragraph  (e)  by 
adding  entries  at  the  end  of  the  table. 

The  revision  and  additions  read  as 
follows: 

§52.1320    Identification  of  Plan. 

***** 

(c)  *  *  ' 


Missouri  citation 


Title 


State  effective 
date 


EPA  approval 
date 


Explanation 


Missouri  Department  of  Natural  Resources 


Chapter  6— Air  Quality  Standards,  Definitions,  Sampling  and  Reference  Metirads,  and  Air  Pollution  Control  Regulations  for  ttie  State  of 

Missouri 


10-6.120 


Restriction  of  Emissions  of  Lead  Fram    03/30/01  April  16,  2002 

Specific  Lead  smelter-Refinery  Instai-  and  67  FR 

lations.  .<     18501. 


(d)*  * 


EPA-Approved  State  Source-Specific  Permits  and  Orders 


Name  of  source 


Order/permit  number 


State  effective 
date 


EPA  approval 
date 


'  Explanation 


Asarco,  Glover,  MO 


Doe  Run,  Herculaneum,  MO 


Modification      of     Consent      Decree.    07/31/00 
CV596-98CC. 

Consent    Judgement,    CV301-0052C-    01/05/01 
J1,  with  Work  Practice  Manual  and 
S.O.P.  for  Control  of  Lead  Emissions 
(Rev  2000). 


April  16,  2002 

and  67  FR 

18501. 
April  16,  2002 

and  67  FR 

18501. 


(e) 
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EPA-APPROVED  Missouri  ^toNREGULATORY  SIP  Provisions 


Name  of  nonregulatory  SIP  provision 


Applicable  geographic  or  non-attain-        State  submittal        EPA^roval  Explanation 


ment  Area 


date 


Doe  Run  Resources  Corporation  Pri-    Herculaneun.  MO 
mary  Lead  SmeHer,  2000  Revision  of 
Lead  SIP. 


Doe   Run   Resources   Corporation   Pri-    Glover.  MO 
mary  Lead  Smelter.  2000  Revision  of 
Lead  SIP. 


01/09/01 


06/15/01 


April  16,  2002 
and  67  FR 
18502. 

April  16.  2002 
and  67  FR 
18502. 


The  SIP  was  re- 
viewed and  ap- 
proved by  EPA  on 
1/11/01. 

The  SIP  was  re- 
viewed and  ap- 
proved by  EPA  on 
6/26/01. 


[FR  Doc.  02-6950  Filed  4-15-02;  8:45  am] 

BILUNG  COOE  6660-SO-F] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFnPart11 

[EB  Docket  No.  01-66;  FCC  02-64] 

Emergency  Alert  System 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  amends  part 
11  of  the  rules  to  revise  the  technical 
and  operational  requirements  for  the 
Emergency  Alert  System  (EAS).  Many  of 
the  amendments  are  intended  to 
enhance  the  capabilities  and 
performance  of  the  EAS  during  state  and 
local  emergencies,  which  will  promote 
pubUc  safety.  This  document  also 
amends  the  EAS  rules  to  make 
compliance  with  the  EAS  requirements 
less  burdensome  for  broadcast  stations, 
cable  systems  and  wireless  cable 
systems  and  to  eliminate  rules  which 
are  obsolete  or  no  longer  needed. 
DATES:  Effective  May  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Berthot,  Enforcement  Bureau, 
Technical  and  Public  Safety  Division,  at 
(202)  418-7454. 

SUPPt-EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  (R&O).  FCC  02-64.  in  EB 
Docket  No.  01-66.  adopted  on  February 
22,  2002,  and  released  on  February  26, 
2002.  The  complete  text  of  this  R&O  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center,  445 
12th  Street,  SW..  Room  CY-A257, 
Washington,  DC.  and  may  be  purchased 
from  the  Commission's  copy  contractor. 
Qualex  International,  445  12th  Street, 
SW..  Room  CY-B402.  Washington,  DC, 
(202)  863-2893.  The  complete  text  may 
also  be  downloaded  from  the 


Commission's  Internet  site  at  http:// 
www.fcc.gov. 

I.  Synopsis  of  the  Report  and  Order 

1.  In  this  R&O,  the  Commission 
amends  part  11  of  the  rules  to  revise  the 
technical  and  operational  requirements 
for  the  EAS.  Specifically,  we  amend  part 
11  to  (1)  add  new  state  and  local  event 
codes  and  new  location  codes;  (2) 
permit  broadcast  stations  and  cable 
systems  to  program  their  EAS 
equipment  to  selectively  display  and  log 
state' and  local  EAS  messages;  (3) 
increase  the  period  within  which 
broadcast  stations  and  cable  systems 
must  retransmit  Required  Monthly  Tests 
(RMTs)  from  15  to  60  minutes  from  the 
time  of  receipt  of  the  RMT;  (4)  revise  the 
minimum  required  modulation  level  of 
EAS  codes;  (5)  permit  broadcast  stations 
to  air  the  audio  of  a  presidential  EAS 
message  from  a  non-EAS  source;  (6) 
eliminate  references  to  the  now-defunct 
Emergency  Action  Notification  (EAN) 
network;  (7)  eliminate  the  requirements 
that  international  High  Frequency  (HF) 
broadcast  stations  purchase  and  install 
EAS  equipment  and  cease  broadcasting 
immediately  upon  receipt  of  a  national- 
level  EAS  message;  (8)  exempt  satellite/ 
repeater  broadcast  stations  which 
rebroadcast  100%  of  the  programming 
of  their  hub  station  from  the 
requirement  to  install  EAS  equipment; 
(9)  authorize  cable  systems  serving 
fewer  than  5,000  subscribers  to  meet  the 
October  1,  2002  deadline  by  installing 
FCC-certified  EAS  decoders,  to  the 
extent  that  such  decoders  may  become 
available,  rather  than  both  encoders  and 
decoders;  and  (10)  provide  that  low 
power  FM  stations  need  not  install  FCC- 
certified  EAS  decoders  until  one  year 
after  any  such  decoders  are  certified  by 
the  Commission. 

2.  In  March  2001.  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
(NPRM),  66  FR  16897.  March  28.  2001. 
to  seek  comment  on  various  revisions  to 
technical  and  operational  EAS 
requirements  requested  in  petitions  for 
rulemaking  filed  by  the  NOAA  National 


Weather  Service  (NWS)  and  the  Society 
of  Broadcast  Engineers.  The  NPRM  also 
proposed  to  revise  the  EAS  rules  to 
eliminate  obsolete  references  to  the  EAN 
network  and  its  participants  and  to 
delete  the  requirement  that  international 
HF  broadcast  stations  purchase  and 
install  EAS  equipment. 

EAS  Codes 

3.  The  R&O  amends  the  part  11  rules 
to  add  new  state  and  local  event  codes 
for  emergency  conditions  not  covered 
by  the  existing  rules  and  to  add  new 
marine  area  location  codes.  We  agree 
with  commenters  that  adding  the  new 
event  codes  and  location  codes  will 
improve  and  expand  the  capabilities  of 
EAS  and  thereby  promote  public  safety. 
However,  we  will  not  require  broadcast 
stations  and  cable  systems  to  upgrade 
their  existing  EAS  equipment  to 
incorporate  the  new  codes.  Rather,  we 
will  permit  broadcast  stations  and  cable 
systems  to  upgrade  their  existing  EAS 
equipment  to  add  the  new  event  codes 
on  a  voluntary  basis  until  it  is  replaced. 
This  approach  recognizes  that 
participation  in  EAS  at  the  state  and 
local  levels  is  voluntary  and  that 
imposing  additional  costs  or  burdens  on 
broadcast  stations  and  cable  systems 
may  have  the  imintended  effect  of 
discouraging  voluntary  participation  in 
state  and  local  EAS  activities. 

4.  We  will  require  that  all  existing  and 
new  models  of  EAS  equipment 
manufactured  after  August  1 .  2003  be 
capable  of  receiving  and  transmitting 
the  new  event  codes  and  location  codes. 
In  addition,  broadcast  stations  and  cable 
systems  which  replace  their  EAS 
equipment  after  February  1.  2004  will 
be  required  to  install  EAS  equipment 
that  is  capable  of  receiving  and 
transmitting  the  new  event  codes  and 
location  codes.  Thus,  after  February  1, 
2004,  broadcast  stations  and  cable 
systems  may  not  replace  their  existing 
EAS  equipment  with  used  equipment  or 
older  models  of  equipment  that  has  not 
been  upgraded  to  incorporate  the  new 
codes.  This  will  ensure  that  all 
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broadcast  stations  and  cable  systems 
have  the  capability  to  receive  and 
transmit  the  new  codes  when  their  EAS 
equipment  is  replaced. 

IAS  Equipment 


f 


5.  The  R&O  amends  part  11  to  permit 
broadcast  stations  and  cable  systems  to 
|>rogram  their  EAS  equipment  to 
preselect  which  EAS  messages 
containing  state  and  local  event  codes 
they  wish  to  display  and  log.  We  agree 
with  commenters  that  permitting 
selective  logging  and  displajdng  of  state 
and  local  EAS  messages  will  greatly 
enhance  EAS.  It  will  relieve  EAS 
participants  frt)m  the  burden  of  logging 
im wanted  messages,  e.g..  messages  that 
do  not  apply  to  a  participant's  service 
area  or  messages  concerning  events 
which  the  participant  has  decided  not  to 
transmit.  Additionally,  it  will  enable 
NWS  to  broadcast  non-alerting 
messages,  conduct  tests,  and  perform 
system  administration  and  control 
functions  without  impacting  EAS 
participants  which  monitor  National 
Weather  Radio  transmissions. 

i6.  Broadcast  stations  and  cable 
y stems  may  upgrade  their  existing  EAS 
equipment  to  include  the  selective 
displaying  and  logging  capability  on  an 
optional  basis  imtil  the  equipment  is 
replaced.  All  existing  and  new  models 
of  EAS  equipment  manufactinred  after 
August  1,  2003  must  be  capable  of 
selectively  displaying  and  logging 
messages  with  state  and  local  event 
codes.  Broadcast  stations  and  cable 
systems  which  replace  their  EAS 
equipment  after  February  1 ,  2004  must 
install  EAS  equipment  that  is  capable  of 
selectively  displa)ring  and  logging  EAS 
messages  with  state  and  local  event 
codes.  We  emphasize  that  this  selective 
displaying  and  logging  feature  applies 
only  to  state  and  local  events.  EAS 
equipment  must  continue  to  display  and 
log  all  national  EAS  messages  and  all 
required  weekly  and  monthly  tests. 

J  IAS  Testing 

7.  The  R&O  amends  part  11  as 
]  troposed  in  the  NPRM  to  increase  the 
time  for  retransmitting  RMTs  from  15 
minutes  to  60  minutes  from  the  time  of 
receipt  of  the  RMTs.  We  agree  with 
commenters  that  a  longer  relay  window 
will  provide  EAS  participcmts  more 
flexibility  to  insert  the  RMT  message 
into  the  program  schedule  without 
disruption.  Moreover,  we  do  not  believe 
that  increasing  the  relay  window  for 
RMTs  will  compromise  the  ability  of  the 
EAS  to  deliver  a  real  EAS  message  in  a 
ttmely  manner. 


Modulation  Level  ofEAS  Codes 

8.  The  R&O  amends  the  part  11  rules 
to  require  that  the  modulation  level  of 
EAS  codes  be  at  the  maximum  possible 
level,  but  in  no  case  less  than  50%  of 
full  channel  modulation  limits.  This 
amendment  will  bring  the  part  11  rules 
into  alignment  with  the  actual 
modulation  levels  currently  obtainable 
by  broadcast  stations. 

Carriage  of  Audio  of  Presidential  EAS 
Messages  From  Non-EAS  Sources 

9.  The  R&O  amends  the  part  11  rules 
to  permit  broadcast  stations  to  override 
the  EAS  audio  feed  during  a  national 
EAS  alert  and  substitute  an  audio  feed 
of  the  President's  message  from  another 
source.  A  number  of  commenters 
pointed  out  that  the  quality  of  the  EAS 
audio  feed  is  far  inferior  to  the  high 
quality  audio  network  connections 
available  to  most  broadcast  stations  and 
that  it  may  be  difficult  or  impossible  for 
television  stations  to  synchronize  the 
EAS  audio  feed  with  their  video  feeds. 
We  agree  with  commenters  that  the 
public  interest  will  be  served  by 
amending  part  11  to  allow  broadcast 
stations  to  provide  the  highest  quality 
audio  available  to  them  during  a 
national  emergency.  Because  National 
Primary  broadcast  stations  will  still  be 
required  to  relay  all  national  EAS 
messages  in  accordance  with  §  11.51  of 
the  rules,  this  amendment  will  not 
compromise  the  integrity  of  the  EAS 
system  or  prevent  those  broadcast 
stations  that  do  not  have  access  to 
alternative  audio  feeds  from 
transmitting  presidential  EAS  messages 
to  the  public.  We  emphasize,  however, 
that  broadcast  stations  may  not  delay 
the  transmission  of  national  EAS 
messages  in  order  to  substitute 
alternative  audio  feeds.  Rather, 
broadcast  stations  must  continue  to 
transmit  all  national  EAS  messages 
immediately  upon  receipt. 

EAN  Network 

10.  The  R&O  amends  part  11  as 
proposed  in  the  NPRM  to  eliminate  all 
references  the  now-defunct  EAN 
network  and  its  participants.  Previously, 
the  EAN  network  was  one  of  two 
networks  used  to  distribute  national 
emergency  messages  from  the  federal 
government.  FEMA  phased  out  the  EAN 
network  in  1995  in  accordance  with  a 
presidential  directive. 

International  HF  Broadcast  Stations 

11.  The  R&O  amends  part  11  as 
proposed  in  the  NPRM  to  eliminate  the 
requirement  that  international  HF 
broadcast  stations  purchase  and  install 
EAS  equipment  and  to  remove 

§  11.54(b)(9),  which  requires 


international  HF  broadcast  stations  to 
cease  broadcasting  immediately  upon 
receipt  of  a  natioiial-level  EAS  message 
and  remain  off  the  air  until  they  receive 
an  EAS  message  terminating  the 
activation.  In  1996.  after  concluding  that 
the  technical  and  political  concerns 
which  gave  rise  to  the  requirements  of 
§  11.54(b)(9)  are  no  longer  relevant. 
Commission  staff  granted  a  request  by 
the  National  Association  of  Shortwave 
Broadcasters.  Inc..  to  exempt  all  FCC 
licensed  international  HF  broadcast 
stations  from  the  requirement  to 
purchase  and  install  EAS  equipment. 

Waiver  Requests 

12.  Several  parties  filed  comments 
seeking  waivers  of  the  EAS  rules.  The 
Public  Broadcasters,  a  group  of  public 
universities,  public  broadcasters  and 
government  or  non-profit  entities 
operating  noncommercial  educational 
radio  and  television  stations,  requested 
permanent  waivers  of  the  requirement 
to  install  EAS  equipment  for  satellite/ 
repeater  stations  which  rebroadcast 
100%  of  the  programming  of  their  lead 
or  hub  station.  The  Commission  staff 
has  granted  permanent  waivers  of  the 
requirement  to  install  EAS  equipment 
for  satellite/repeater  stations  that 
rebroadcast  100%  of  the  progranuning 
of  thefr  hub  station  and  are  located  in 
the  same  local  EAS  area  as  the  hub 
station,  but  has  granted  only  temporary 
waivers  where  the  satellite/repeater 
stations  are  outside  the  hub  station's 
local  EAS  area.  The  Public  Broadcasters 
argued  that  these  temporary  waivers 
should  be  made  permanent  because  they 
can  comply  with  the  requirements  and 
intent  of  the  EAS  rules  without 
incurring  the  additional  costs  and 
burdens  of  installing  EAS  equipment  at 
each  of  the  satellite/repeater  stations. 

13.  The  R&O  amends  the  part  11  rules 
to  exempt  satellite/repeater  stations 
which  rebroadcast  100%  of  the 
programming  of  their  hub  station  fixim 
the  requirement  to  install  EAS 
equipment.  Specifically,  we  will 
consider  the  use  of  a  single  set  of  EAS 
equipment  at  a  hub  station  (or  common 
studio/control  point  where  there  is  no 
hub  station)  to  satisfy  the  EAS 
obligations  of  the  satellite/repeater 
stations  which  rebroadcast  100%  of  the 
hub  station's  programming.  The 
satellite/repeater  stations  will  comply 
with  the  requirement  to  transmit  all 
national  EAS  alerts  because  all  national 
alerts  will  be  passed  through  from  the 
hub  station.  In  addition,  we 
acknowledge  that  it  may  be 
unnecessarily  burdensome  for  the 
governmental  and  educational 
institutions  operating  these  satellite/ 
repeater  stations  to  incur  the  substantial 


18504 


Federal  Reetoter/Vol.  67.  No.  73 /Tuesday.  April  16.  2002 /Rules  and  Regulations 


cost  of  installing  EAS  equipment  at  each 
such  satellite/repeater  station  for  the 
sole  piupose  of  being  able  to  transmit 
state  and  local  EAS  alerts,  which  are 
voluntary  under  our  rules.  Furthermore, 
only  a  small  number  of  broadcast 
stations  will  be  eligible  for  this 
exemption. 

14.  Two  commenters  requested 
waivers  or  other  relief  involving  the  use 
of  EAS  decoders.  The  National  Cable 
and  Telecommunications  Association, 
Telecommunications  for  the  Deaf,  Inc. 
and  the  National  Association  for  the 
Deaf  jointly  requested  a  waiver  which 
would  allow  cable  systems  serving 
fewer  than  5,000  subscribers  per 
headend  to  comply  with  the  EAS  rules 
by  installing  a  decoder  only,  rather  than 
both  an  encoder  and  a  decoder.  Cable 
systems  serving  fewer  than  5,000 
subscribers  are  required  to  install 
encoders  and  decoders  by  October  1 , 
2002.  Media  Access  Project  requested  a 
temporary  blanket  waiver  of  the 
requirement  that  LPFM  stations  install 
FCC-certified  EAS  decoders  or. 
alternatively,  suggested  that  the 
Commission  could  authorize  LPFM 
stations  to  install  non-FCC-certified 
decoders  or  change  the  certification 
criteria  for  EAS  decoders.  On  November 
30,  2001,  the  Commission  staff  issued  a 
public  notice,  66  FR  63544,  December  7, 
2001,  to  solicit  supplemental  comment 
on  these  requests.  The  commenters 
confirmed  that  there  are  currently  no 
FCC-certified  decoder-only  units 
available.  However,  one  equipment 
manufactiu«r  indicated  that  if  the 
Commission  authorizes  small  cable 
systems  to  comply  with  the  EAS  rules 
by  installing  a  decoder  only,  it  plans  to 
submit  a  decoder-only  system  for 
certification  in  the  first  quarter  of  2002. 

15.  We  will  amend  the  part  11  rules 
to  permit  cable  systems  and  wireless 
cable  systems  serving  fewer  than  5,000 
subscribers  to  use  an  FCC-certified 
decoder,  if  such  a  device  becomes 
available  by  October  1,  2002,  in  lieu  of 
an  encoder/ decoder  imit.  If  FCC- 
certified  decoders  are  not  available  by 
the  October  1.  2002  compliance 
deadline,  cable  systems  and  wireless 
cable  systems  serving  fewer  than  5,000 
subscribers  will  continue  to  be  required 
to  comply  with  the  EAS  rules  by 
installing  an  encoder/decoder  unit.  We 
agree  with  commenters  that  authorizing 
the  use  of  decoder-only  units  will,  to  the 
extent  that  such  decoders  may  become 
available  at  a  lower  price  than  encoder/ 
decoder  units,  benefit  the  public  by 
reducing  costs  for  small  cable  systems 
in  meeting  the  October  1,  2002 
compliance  deadline.  However,  we  also 
think  that  it  is  important  that  EAS 
decoders  have  the  capability  to  store 


and  forward  EAS  messages  or  to 
automatically  pass  through  EAS 
messages.  Accordingly,  we  will  not 
relax  the  certification  requirements  for 
EAS  decoders.  In  order  to  receive  FCC 
certification,  EAS  decoders  will  be 
required  to  satisfy  all  of  the  existing 
requirements  for  decoders  set  forth  in 
§  11.33  of  the  rules.  Small  cable  systems 
which  opt  to  install  decoder-only  units 
will  not  be  able  to  originate  EAS 
messages  or  generate  Required  Weekly 
Tests  (RWTs),  but  they  will  be  able  to 
pass  through  EAS  messages  and 
accomplish  Required  Weekly  Testing  by 
forwarding  a  received  RWT.  Thus,  we 
do  not  believe  that  permitting  small 
cable  systems  to  install  decoder-only 
units  will  compromise  or  diminish  the 

EAS  system. 

16.  We  will  also  grant  a  temporary 
exemption  to  LPFM  licensees  of  the 
requirement  to  install  FCC-certified 
decoders.  Specifically,  we  will  amend 
the  part  11  rules  to  provide  that  LPFM 
stations  need  not  install  EAS  decoders 
until  one  year  after  the  Commission 
publishes  in  the  Federal  Register  a 
public  notice  indicating  that  at  least  one 
EAS  decoder  has  been  certified.  In  the 
LPFM  proceeding,  65  FR  7616,  February 
15,  2000,  the  Commission  concluded 
that  LPFM  stations  should  be  required 
to  participate  in  EAS  by  installing  EAS 
decoders  only,  rather  than  combined 
encoder/ decoder  units.  We  reasoned 
that  this  modified  EAS  requirement 
would  balance  the  cost  of  compliance, 
the  ability  of  LPFM  stations  to  meet  that 
cost,  and  the  needs  of  the  listening 
public  to  be  alerted  in  emergency 
situations.  While  we  anticipated  that 
FCC-certified  decoders  would  become 
available  for  under  $1,000  in  the  near 
future,  we  stated  that  if  certified 
decoder  equipment  is  not  available 
when  the  first  LPFM  stations  go  on  the 
air,  we  can  grant  a  temporary  exemption 
for  LPFM  stations  until  such  time  as  it 
is  reasonably  available.  Several  LPFM 
stations  have  recently  begun  operating. 
Since  certified  EAS  decoders  have  not 
reached  the  market  as  quickly  as  we 
expected,  we  find  that  it  is  appropriate 
to  grant  LPFM  licensees  a  temporary 
exemption  of  the  requirement  to  install 
certified  decoders. 


n.  Administrative  Matters 

Final  Regulatory  Flexibility  Analysis 

17.  This  is  a  siunmary  of  the  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
in  the  R&O.  The  full  text  of  the  FRFA 
can  be  found  in  Appendix  C  of  the  R&O 

18.  As  required  Dy  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  5  U.S.C.  601  et  seq.,  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 


was  incorporated  into  the  NPRM  in  EB 
Docket  No.  01-66.  The  Commission 
sought  written  public  comments  on  the 
proposals  in  the  NPRM,  including 
comments  on  the  IRFA.  No  comments 
were  filed  in  direct  response  to  the 
IRFA.  This  FRFA  conforms  to  the  RFA. 

19.  Need  for,  and  Objectives  of,  the 
Report  and  Order.  This  R&O  amends  the 
technical  and  operational  requirements 
for  the  EAS.  Many  of  the  amendments 
adopted  in  this  R&O  are  intended  to 
enhance  the  capabilities  and 
performance  of  the  EAS  during  state  and 
local  emergencies,  which  will  promote 
public  safety.  In  addition,  the  R&O 
amends  the  EAS  rules  to  make 
compliance  with  the  EAS  requirements 
less  burdensome  for  broadcast  stations, 
cable  systems  and  wireless  cable 
systems.  This  R&O  also  eliminates  rules 
which  are  obsolete  or  no  longer  needed. 

20.  Summary  of  Significant  Issues 
Raised  by  Public  Comments  in  Response 
to  the  IRFA.  No  comments  were  filed  in 
direct  response  to  the  IRFA.  The 
Commission,  however,  has  considered 
the  potential  impact  of  the  rules 
proposed  in  the  NPRM  on  small  entities 
and  has  reduced  the  compliance  burden 
for  broadcast  stations  and  cable  systems 
as  discussed  in  the  R&O. 

21.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply.  The  RFA  directs 
agencies  to  provide  a  description  of  and, 
where  feasible,  an  estimate  of  the 
number  of  small  entities  that  may  be 
affected  by  the  rules  adopted  herein. 
The  RFA  generally  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business." 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  imder  the  Small  Business  Act. 
A  small  business  (spncem  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
acjditional  criteria  established  by  the 
Small  Business  Administration  (SBA).  A 
small  organization  is  generally  "any  not- 
for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992.  there  were 
approximately  275,801  small 
organizations.  "Small  governmental 
jxirisdiction"  generally  means 
"governments  of  cities,  coimties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  vrith  a  population  of 
less  than  50,000."  As  of  1992,  there 
were  approximately  85,006  such 
jurisdictions  in  the  United  States.  This 
number  includes  38,978  counties,  cities, 
and  towns;  of  these,  37,566,  or  96 


Federal  RiBgister/ Vol.  67/ No.  73/ Tuesday,  April  16,  2d02/Rtiles  arid  RegAtatibnS 18605 


percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  we 
estimate  that  81,600  (91  percent)  are 
small  entities. 

22.  Television  and  radio  stations.  The 
rules  adopted  in  this  R&O  will  apply  to 
television  broadcasting  licensees  and 
radio  broadcasting  licensees.  The  SBA 
defines  a  television  broadcasting  station 
that  has  $10.5  million  or  less  in  aimual 
receipts  as  a  small  business.  Television 
broadcasting  stations  consist  of 
establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services. 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.  Also  included 
are  establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  another  NAICS  code. 
There  were  1,509  television  stations 
operating  in  the  nation  in  1992.  As  of 
September  30,  2001,  Commission 
records  indicate  that  1 ,686  television 
broadcasting  stations  were  operating, 
approximately  1.298  of  which  are 
considered  small  businesses.  For  1992, 
the  number  of  television  stations  that 
produced  less  than  $10.0  million  in 
revenue  was  1,155  establishments. 
I    23.  The  SBA  defines  a  radio 
broadcasting  station  that  has  $5  million 
pr  less  in  annual  receipts  as  a  small 
business.  A  radio  broadcasting  station  is 
an  establishment  primarily  engaged  in 
broadcasting  aural  programs  by  radio  to 
the  public.  Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  radio  stations.  Radio  broadcasting 
stations,  which  primarily  are  engaged  in 
radio  broadcasting  and  which  produce 
radio  program  materials  are  similarly 
included.  However,  radio  stations  that 
are  separate  establishments  and  are 
primarily  engaged  in  producing  radio 
program  material  are  classified  imder 
another  NAICS  code.  The  1992  Census 
indicates  that  96  percent  (5,861  of 
6,127)  radio  station  establishments 
produced  less  than  $5  million  in 
revenue  in  1992.  Commission  records 
indicate  that  11,334  individual  radio 
stations  were  operating  in  1992.  As  of 
September  30,  2001 ,  Commission 
records  indicate  that  13,012  radio 
stations  were  operating,  approximately 

i 2,550  of  which  are  considered  small 
usinesses. 

24.  Thus,  the  rules  may  affect 
approximately  1.686  full  power 


television  stations,  approximately  1,298 
of  which  are  considered  small 
businesses.  Additionally,  the  proposed 
rules  may  affect  some  13,012  full  power 
radio  stations,  approximately  12,550  of 
which  are  small  businesses.  These 
estimates  may  overstate  the  number  of 
small  entities  because  the  revenue 
figures  on  which  they  are  based  do  not 
include  or  aggregate  revenues  fi'om  non- 
television  or  non-radio  affiliated 
companies.  There  are  also  2.396  low 
power  television  (LPTV)  stations.  Given 
the  nature  of  this  service,  we  will 
presume  that  all  LPTV  licensees  qualify 
as  small  entities  under  the  SBA 
definition. 

25.  Cable  systems.  The  rules  adopted 
in  this  proceeding  will  also  affect  small 
cable  entities.  The  SBA  has  developed 
a  definition  of  small  entities  for  "Cable 
and  Other  Program  Distribution 
Services,"  which  includes  all  such 
companies  generating  $1 1  million  or 
less  in  revenue  annually.  This  definition 
includes  cable  system  operators,  closed 
circuit  television  services,  direct 
broadcast  satellite  services,  multipoint 
distribution  systems,  satellite  master 
antenna  systems  and  subscription 
television  services.  According  to  Census 
Bureau  data  from  1992,  there  were  1,788 
total  cable  and  other  program 
distribution  services  and  1,423  had  less 
than  $11  million  in  revenue. 

26.  The  Commission  has  developed 
its  own  definition  of  a  "small  cable 
system"  for  purposes  of  the  EAS  rules. 
Cable  systems  serving  fewer  than  10,000 
subscribers  per  headend  are  considered 
small  cable  systems  and  are  afforded 
varying  degrees  of  relief  from  the  EAS 
rules.  Based  on  our  most  recent 
information,  we  estimate  that  there  are 
8,552  cable  systems  that  serve  fewer 
than  10,000  subscribers  per  headend. 
Consequently,  we  e'stimate  that  there  are 
fewer  than  8.552  small  cable  systems 
that  may  be  affected  by  the  rules 
adopted  herein. 

27.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with 
any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  67,700,000 
subscribers  in  the  United  States.  , 
Therefore,  we  foimd  that  an  operator 
serving  fewer  than  677,000  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
6iffiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data. 


we  find  that  the  number  of  cable 
operators  serving  677,000  subscribers  or 
less  totals  1,450.  We  do  not  request  nor 
do  we  collect  information  concerning 
whether  cable  system  operators  are 
affiliated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000, 
and  thus  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

28.  Wireless  cable  systems.  The  rules 
adopted  in  this  R&O  will  also  apply  to 
wireless  cable  systems,  which  include 
Multipoint  Distribution  Service  and 
Multichannel  Multipoint  Distribution 
Service  stations  (collectively,  MDS)  and 
Instructional  Television  Fixed  Service 
(ITFS)  stations.  The  Commission  has 
defined  "small  entity"  for  purposes  of 
the  auction  of  MDS  frequencies  as  an 
entity  that,  together  with  its  affiliates, 
has  average  gross  aiuiual  revenues  that 
are  not  more  than  $40  million  for  the 
preceding  thiee  calendar  years.  This 
definition  of  small  entity  in  the  context 
of  MDS  auctions  has  been  approved  by. 
the  SBA.  The  Commission  completed  its 
MDS  auction  in  March  1996  for 
authorizations  in  493  basic  trading 
areas.  Of  67  winning  bidders,  61 
qualified  as  small  entities.  At  this  time, 
we  estimate  that  of  the  61  small 
business  MDS  auction  winners,  48 
remain  small  business  licensees. 

29.  MDS  also  includes  licensees  of 
stations  authorized  prior  to  the  auction. 
As  noted,  the  SBA  has  developed  a 
definition  of  small  entities  for  program 
distribution  services,  which  includes  all 
such  companies  generating  $11  million 
or  less  in  annual  receipts.  This 
definition  includes  MDS  and  thus 
applies  to  MDS  licensees  that  did  not 
participate  in  the  MDS  auction. 
Information  available  to  us  indicates 
that  there  are  approximately  392 
incumbent  MDS  licensees  that  do  not 
generate  revenue  in  excess  of  $1 1 
million  annually.  Therefore,  we  find 
that  there  are  approximately  440  small 
MDS  providers  as  defined  by  the  SBA 
and  the  Commission's  auction  rules 
which  may  be  affected  by  th&  rules 
adopted  in  this  proceeding. 

30.  The  SBA  definition  of  small 
entities  for  program  distribution 
services  also  appears  to  apply  to  ITFS. 
There  are  presently  2,032  ITFS 
licensees.  All  but  100  of  these  licenses 
are  held  by  educational  institutions. 
Educational  institutions  are  included  in 
the  definition  of  a  small  business. 
However,  we  do  not  collect  annual 
revenue  data  for  FTFS  licensees,  and  are 
not  able  to  ascertain  how  many  of  the 
100  non-educational  licensees  would  be 
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categorized  as  small  under  the  SBA 
definition.  Thus,  we  find  that  at  least 
1.932  ITFS  are  small  businesses  and 
may  be  affected  by  the  rules  adopted 

herein. 

31.  Description  of  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements.  The  rules  adopted  in  this 
R&O  impose  no  new  reporting, 
recordkeeping  or  compliance 
requirements  on  broadcast  stations  and 
cable  systems,  including  wireless  cable 
systems.  This  R&O  adopts  a  number  of 
new  EAS  event  codes  and  location 
codes  which  may  be  used  by  broadcast 
stations  and  cable  systems  that 
participate  voluntarily  in  state  and  local 
EAS  activities.  Broadcast  stations  and 
cable  systems  will  not  be  required  to 
upgrade  their  existing  EAS  equipment 
to  add  these  new  event  and  location 
codes.  Rather,  they  may  upgrade  their 
existing  EAS  equipment  to  add  these 
new  codes  on  a  voluntary  basis  imtil  the 
equipment  is  replaced.  All  existing  and 
new  models  of  EAS  equipment 
manufactured  after  August  1,  2003  will 
be  required  to  be  capable  of  receiving 
and  transmitting  these  new  codes. 

32.  The  R&O  also  makes  revisions  to 
the  EAS  rules  which  will  reduce 
compliance  burdens  on  broadcast 
stations  and  cable  systems.  The  revised 
rules  permit  broadcast  stations  and 
cable  systems  to  modify  their  existing 
EAS  equipment  to  selectively  display 
and  log  EAS  messages  that  contain  state 
and  local  event  codes.  This  selectively 
displaying  and  logging  feature  will 
relieve  broadcast  stations  and  cable 
systems  from  the  burden  of  logging 
unwanted  EAS  messages,  e.g..  messages 
that  do  not  apply  to  their  service  area 
or  messages  concerning  events  which 
they  have  decided  not  to  transmit.  In 
addition,  the  revised  rules  increase  the 
period  within  which  broadcast  stations 
and  cable  systems  must  retransmit  the 
Required  Monthly  Test  (RMT)  from  15 
minutes  to  60  minutes.  This  revision 
will  provide  broadcast  stations  and 
cable  systems,  including  smaller 
stations  and  systems,  more  flexibility  to 
insert  the  RMT  message  into  their 
program  schedules  without  disrupting 
programming.  Additionally,  the  rules 
are  revised  to  require  that  the 
modulation  level  of  EAS  codes  be  at  the 
maximum  possible  level,  but  in  no  case 
less  than  50%  of  full  channel 
modulation  limits.  This  revision  brings 
the  EAS  rules  into  alignment  with  the 


modulaticm  levels  currently  obtainable 
by  broadcast  stations. 

33.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered.  The  RFA  requires  an 
agency  to  describe  any  significant 
alternatives  that  it  has  considered  iii 
reaching  its  proposed  approach,  which 
may  include  the  following  four 
alternatives  (among  others):  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities:  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities:  (3)  the  use  of 
performance  rather  than  design 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  such  small  entities. 

34.  The  R&O  reduces  compliance 
requirements  for  small  entities  by 
exempting  satellite/repeater  broadcast 
stations  which  rebroadcast  100%  of  the 
progranuning  of  their  hub  station  from 
the  requirement  to  install  EAS 
equipment:  authorizing  cable  systems 
and  wireless  cable  systems  serving 
fewer  than  5,000  subscribers  to  meet  the 
October  1,  2002  compliance  deadline  by 
installing  certified  EAS  decoders,  if 
such  decoders  become  available,  rather 
than  both  encoders  and  decoders;  and 
delaying  the  requirement  that  LPFM 
stations  install  certified  EAS  decoders 
until  one  year  after  the  Commission 
publishes  in  the  Federal  Register  a 
public  notice  indicating  that  at  least  one 
decoder  has  been  certified. 

35.  hi  adopting  new  event  codes  and 
location  codes  in  this  R&O.  we  took  into 
account  concerns  raised  by  commenters 
that  a  requirement  to  update  existing  ' 
EAS  equipment  to  add  the  new  codes 
could  impose  a  financial  burden  on 
some  broadcast  stations  and  cable 
systems,  particularly  smaller  entities. 
We  therefore  declined  to  riaquire 
broadcast  stations  and  cable  systems  to 
upgrade  existing  EAS  equipment  to  add 
the  new  codes.  Instead,  we  opted  to 
permit  them  to  upgrade  their  existirig 
equipment  on  a  voluntary  basis  until  the 
equipment  is  replaced.  We  believe  that 
this  approach  promotes  public  safety  by 
enhancing  state  and  local  EAS  without 
imposing  additional  costs  or  burdens  on 
broadcast  stations  and  cable  systems 
that  may  have  the  undesired  effect  of 


reducing  voluntary  participation  in  state 
and  local  EAS  activities.  In  addition,  we 
declined  to  adopt  several  other 
proposals,  including  a  proposal  to  revise 
several  existing  event  codes,  due  to 
concerns  that  they  would  impose 
substantial  costs  on  broadcast  stations 
and  cable  systems. 
Final  Paperwork  Reduction  Act  Analysis 

36.  This  R&O  does  not  contain  any 
new  or  modified  information  collection. 
Therefore,  it  is  not  subject  to  the 
requirements  for  a  paperwork  reduction 
analysis,  and  the  Commission  has  not 
performed  one. 

Ordering  Clauses 

37.  Pursuant  to  the  authority 
contained  in  sections  1,  4{i)  and  (o), 
303(r),  624(g)  and  706  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i)  and  (o), 
303(r),  554(g)  and  606,  part  11  of  the 
Commission's  rules,  47  CFR  part  11,  is 
amended. 

38.  The  Commission's  Consumer  and 
Government  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  R&O,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  47  CFR  Part  11 

Radio,  Television. 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 


For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  11  as 
follows: 

PART  11— EMERGENCY  ALERT 
SYSTEM  (EAS) 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151. 154(i)  and  (o), 
303(r),  544(g)  and  606. 

2 .  Section  1 1 . 1 1  is  amended  by 
revising  the  three  tables  in  paragraph  (a) 
and  revising  paragraph  (b)  to  read  as 
follows: 

§11.11    The  Emergency  Alert  System 
(EAS). 

(a)  *** 
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Broadcast  Stations 

i 

EAS  Equipment  requirement 

AM&  FM 

TV 

FM  Class  D 

LPTV1 

LPFM  2  ^ 

Class  A  TV 
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EAS  encoder »... 

Y 

Audio  message 
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Y 
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^  LPTV  stations  that  operate  as  television  broadcast  translator  stations  are  exempt  from  the  requirement  to  have  EAS  equipment. 

2  LPFM  stations  must  install  a  decoder  within  one  year  after  the  FCC  publishes  in  the  Federal  Register  a  public  notice  indicating  that  at  least 
one  decoder  has  been  cerlified  by  the  FCC. 
I  3  Effective  July  1 ,  1 995,  the  two-tone  signal  must  be  8-25  seconds. 

I  *  Effective  January  1,  1998,  the  two-tone  signal  may  only  be  used  to  provide  audio  alerts  to  audiences  before  EAS  emergency  messages  and 
the  required  monthly  tests. 


Cable  Systems 

1  V.  Cable  systems  serving  fewer  than  5,000  subscribers  from  a  headend  must  either  provide  the  National  level  EAS  message  on  all  programmed 
channels— including  the  required  testing— by  October  1 ,  2002,  or  comply  with  the  following  EAS  requirements.  All  other  cable  systems  must 
comply  with  8.) 

B.  EAS  Equipment  Requirement 

System  size  and  effective  dates 

>1 0,000  subscribers 

>5,000  but  <  10,000 
subscribers 

<5,000  subscribers 

Two-tone  signal  from  storage  device'  

EAS  decoder^  

Y  12/31/98 

Y  12/31/98 

Y  12/31/98 

Y  12/31/98 
N 

Y  10/1/02 

Y  10/1/02 

Y  10/1/02 

Y  10/1/02 
N 

Y  10/1/02 

Y  10/1/02 

EAS  encoder 2  

Y 10/1/02                     * 

Audio  and  Video  EAS  Message  on  all  channels 

N 

Video  interrupt  and  audio  alert  message  on  all  channels,^  Audio 
and  Video  EAS  message  on  at  least  one  channel. 

Y  10/1/02 

'  Two-tone  signal  is  only  used  to  provide  an  audio  alert  to  audience  before  EAS  emergency  messages  and  required  monthly  test.  The  two-tone 
signal  must  be  8-25  seconds  in  duration. 

2  Cable  systems  serving  <5,000  subscribers  are  permitted  to  operate  without  an  EAS  encoder  if  they  install  an  FCC-certified  decoder. 

3  The  Video  intenupt  must  cause  all  channels  that  carry  programming  to  flash  tor  the  duration  of  the  EAS  emergency  message.  The  audio  alert 
must  give  the  channel  where  the  EAS  messages  are  carried  and  be  repeated  for  the  duration  of  the  EAS  message. 

Note:  Programmed  channels  do  not  include  channels  used  for  the  transmission  of  data  such  as  interactive  games. 

Wireless  Cable  Systems  (MDS/MMS/ITFS  Stations) 

(A.  Wireless  cable  systems  serving  fewer  than  5,000  subscribers  from  a  single  transmission  site  must  either  provide  the  National  level  EAS  mes- 
sage on  all  programmed  channels — including  the  required  testing — by  October  1 ,  2002,  or  comply  with  the  following  EAS  requirements.  All 
ottier  wireless  cable  systems  must  comply  with  B.] 


B.  EAS  Equipment  Requirement 


System  size  and  effective  dates 


>  5,000  subscribers 


<  5,000subscribers 


EAS  decoder * r 

EAS  encoder '2 

Audio  and  Video  EAS  Message  on  all  channels 

Video  interrupt  and  audio  alert  message  on  all  channels;  ^  Audio  and  Video  EAS  message 
on  at  least  one  channel. 


Y  10/1/02 

Y  10/1/02 

Y  10/1/02 
N 


Y  10/1/02 

Y  10/1/02 
N. 

Y  10/1/02 


'  Two-tone  signal  is  only  used  to  provide  an  audio  alert  to  audience  before  EAS  emergency  messages  and  required  monthly  test.  The  two-tone 
signal  must  be  8-25  seconds  in  duration. 

2  Wireless  cable  systems  serving  <5,000  subscribers  are  permitted  to  operate  without  an  EAS  encoder  if  they  install  an  FCC-certified  decoder. 

3  The  Video  Interrupt  must  cause  all  channels  that  carry  programming  to  flash  for  the  duration  of  the  EAS  emergency  message.  The  audio  alert 
must  give  tf>e  channel  where  the  EAS  messages  are  carried  and  be  repeated  for  the  duration  of  the  EAS  message. 

Note:  Programmed  channels  do  not  include  channels  used  for  the  transmission  of  data  services  such  as  Internet. 


(b)  Class  D  non-commercial 
educational  FM  stations  as  defined  in 
§  73.506,  LPFM  stations  as  defined  in 
§§  73.811  and  73.853,  and  LPTV  stations 
as  defined  in  §  74.701(f)  are  not  required 
to  comply  with  §  11.32.  LPTV  stations 
that  operate  as  television  broadcast 
translator  stations,  as  defined  in 
§  74.701(b)  of  this  chapter,  are  not 
required  to  comply  with  the 
requirements  of  this  part.  FM  broadcast 
booster  stations  as  defined  in 


§  74.1201(f)  of  this  chapter  and  FM 
translator  stations  as  defined  in 
§  74.1201(a)  of  this  chapter  which 
entirely  rebroadcast  the  programming  of 
other  local  FM  broadcast  stations  are  not 
required  to  comply  with  the 
requirements  of  this  part.  International 
broadcast  stations  as  defined  in  §  73.701 
of  this  chapter  are  not  required  to 
comply  with  the  requirements  of  this 
part.  Broadcast  stations  that  operate  as 
satellites  or  repeaters  of  a  hub  station  (or 


common  studio  or  control  point  if  there 
is  no  hub  station)  and  rebroadcast  100% 
of  the  programming  of  the  hub  station 
(or  common  studio  or  control  point) 
may  satisfy  the  requirements  of  this  part 
through  the  use  of  a  single  set  of  EAS 
equipment  at  the  hub  station  (or 
common  studio  or  control  point)  which 
complies  with  §§11.32  and  11.33. 
*        *        *        *        * 

3.  Revise  §  11.14  to  read  as  follows: 
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8 1 1 .14    Primary  Entry  Point  (PEP)  Systmn. 

The  PEP  system  is  a  nationwide 
network  of  broadcast  stations  and  other 
entities  connected  with  government 
activation  points.  It  is  used  to  distribute 
the  EAN,  EAT  and  EAS  national  test 
messages,  and  other  EAS  messages. 

4.  Section  11.16  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§11.16    National  Control  Point  Procedure. 

The  National  Control  Point 
Procedures  are  written  instructions 
issued  by  the  FCC  to  national  level  EAS 
control  points.  The  procedures  are 
divided  into  sections  as  follows: 
***** 

5.  Section  11.31  is  amended  by 
revising  paragraphs  (c),  (d),  (e)  and  (f)  as 
follows: 

§11.31    EAS  Protocol. 
*         *         *         •         * 

.  (c)  The  EAS  protocol,  including  any 
codes,  must  not  be  amended,  extended 
or  abridged  without  FCC  authorization. 
The  EAS  protocol  and  message  format 
are  specified  in  the  following 
representation. 

Examples  are  provided  in  FCC  Public 
Notices. 

[PREAMBLE)ZCZC-ORG-EEE- 
PSSCCC+TTTT-IIIHHMM-LLLLLLLL-(one 

second  pause) 
[PREAMBLEIZCZC-ORG-EEE- 
PSSCCC+TnT-IIIHHMM-LLLLLLLL-(one 

second  pause] 
[PREAMBLEIZCZC-ORG-EEE- 
PSSCCC+TTTT-JIJHHMM-LLLLLLLL-(at 

least  a  one  second  pause) 


(transmission  of  8  to  25  seconds  of  Attention 

Signal) 
(transmission  of  audio,  video  or  text 

messages] 
(at  least  a  one  second  pause) 
IPREAMBLEINNNN  (one  second  pause) 
(PREAMBLEINNNN  (one  second  pause) 
IPREAMBLEINNNN  (at  least  one  second 

pause) 

(PREAMBLE)  This  is  a  consecutive 
string  of  bits  (sixteen  bytes  of  AB 
hexadecimal  [8  bit  byte  lOlOlOllJ)  sent 
to  clear  the  system,  set  AGC  and  set 
asynchronous  decoder  clocking  cycles. 
The  preamble  must  be  transmitted 
before  each  header  and  End  Of  Message 

CfyQG 

ZCZC— This  is  the  identifier,  sent  as 
ASCII  characters  ZCZC  to  indicate  the 
start  of  ASCII  code. 

ORG— This  is  the  Originator  code  and 
indicates  who  originally  initiated  the 
activation  of  tiie  EAS.  These  codes  are 
specified  in  paragraph  (d)  of  this 
section. 

EEE — This  is  the  Event  code  and 
indicates  the  nature  of  the  EAS 
activation.  The  codes  are  specified  in 
paragraph  (e)  of  this  section.  The  Event 
codes  must  be  compatible  with  the 
codes  used  by  the  NWS  Weather  Radio 
Specific  Area  Message  Encoder 
(WRSAME). 

PSSCCC— This  the  Location  code  and 
indicates  the  geographic  area  affected  by 
the  EAS  alert.  There  may  be  31  Location 
codes  in  an  EAS  alert.  The  Location 
code  uses  the  Federal  Information 
Processing  Standard  (FTPS)  numbers  as 
described  by  the  U.S.  Department  of 
Commerce  in  National  Institute  of 
Standards  and  Technology  publication 
FIPS  PUB  6-4.  Each  state  is  assigned  an 


SS  number  as  specified  in  paragraph  (f) 
of  this  section.  Each  county  and  some 
cities  are  assigned  a  CCC  number.  A 
CCC  number  of  000  refers  to  an  entire 
State  or  Territory.  P  defines  county 
subdivisions  as  follows:  0  =  all  or  an 
unspecified  portion  of  a  coimty,  1  = 
Northwest,  2  =  North,  3  =  Northeast,  4 
=  West,  5  =  Central,  6  =  East,  7  = 
Southwest,  8  =  South,  9  =  Southeast. 
Other  numbers  may  be  designated  later 
for  special  applications.  The  use  of 
county  subdivisions  will  probably  be 
rare  and  generally  for  oddly  shaped  or 
unusually  large  coimties.  Any 
subdivisions  must  be  defined  and 
agreed  to  by  the  local  officials  prior  to 
use. 

+TTTT— This  indicates  the  valid  time 
period  of  a  message  in  15  minute 
segments  up  to  one  hour  and  then  in  30 
minute  segments  beyond  one  hour;  i.e., 
+0015,  +0030,  +0045,  +0100, +0430  and 
+0600. 

JJJHHMM— This  is  the  day  in  Julian 
Calendar  days  (JJJ)  of  the  year  and  the 
time  in  hours  and  minutes  (HHMM) 
when  the  message  was  initially  released 
by  the  originator  using  24  hour 
Universal  Coordinated  Time  (UTC). 

LLLLLLLL— This  is  the  identification 
of  the  broadcast  station,  cable  system, 
MDS/MMDS/ITFS  station,  NWS  office, 
etc.,  transmitting  or  retransmitting  the 
message.  These  codes  will  be 
automatically  affixed  to  all  outgoing 
messages  by  the  EAS  encoder. 

NNNN— This  is  the  End  of  Message 
(EOM)  code  sent  as  a  string  of  four 
ASCII  N  characters, 
(d)  The  only  originator  codes  are: 


Originator 


Broadcast  station  or  cable  system 

Civil  authorities  

National  Weather  Service 

Primary  Entry  Point  System  


(e)  The  following  Event  (EEE)  codes  are  presently  authorized: 


Nature  of  Activation 


Event 
Codes 


National  Codes  (Required); 

Emergency  Action  Notification  (National  only) 

Emergency  Action  Termination  (National  only) 

National  Information  Center  

National  Penodic  Test 

Required  Monthly  Test  

Required  Weekly  Test 

State  and  Local  Codes  (Optional): 

Administrative  Message 

Avalanche  Warning  

Avalanche  Watch 

Blizzard  Warning  

Child  Abduction  Emergency 

Civil  Danger  Warning  

Civil  Emergency  Message 


EAN 

EAT 

NIC 

NPT 

RMT 

RWT 

ADR 

AVW' 

AVA1 

BZW 

CAE^ 

CDW' 

CEM 
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1                                                                            Nature  of  Activation 

1                                                                                                                                 » 

Event 
Codes 

Coastal  Flood  Warning 

Coastal  Flood  Watch 

Dust  Storm  Waming  

Earttiquake  Wamir>g 

Evacuation  Immediate 

Fire  Waming 

Flash  Flood  Waming  

Flash  Flood  Watch  

Rash  Flood  Statentent  

Flood  Waming  

Fkxxl  Watch  

Fkxxl  Statement  

Hazardous  Materials  Wamir>g 

High  Wind  Waming  

High  Wind  Watch 

HurrKarie  Waming 

Hurricane  Watch 

Humcane  Statement 

Law  Enforcement  Waming 

Local  Area  Emergency 

Netwof1(  Message  Notification 

91 1  Telephone  Outage  Emergency 

Nudear  Power  Plant  Waming  

Practice/Demo  Waming 

Radiological  Hazard  Waming 

Severe  Thunderstorm  Waming 

Severe  Thunderstorm  Watch  

Severe  Weather  Statement 

Shelter  in  Place  Waming 

Special  Marine  Waming  

Special  Weather  Statement 

Tomado  Waming 

Tomado  Watch 

Tropical  Storm  Waming 

Tropical  Storm  Watch 

Tsunami  Waming  

Tsunami  Watch 

Volcano  Waming  

Winter  Storm  Waming 

Winter  Storm  Watch  


CFW' 

CFA' 

DSW1  - 

EQW' 

EVI 

FRW1 

FFW 

FFA 

FFS 

FLW 

FLA 

FLS 

HMW^ 

HWW 

HWA 

HUW 

HUA 

HLS 

LEW^ 

LAE^ 

NMN^ 

TOE' 

httJW' 

OMO 

RKW' 

SVR 

SVA 

SVS 

SPW' 

SMW' 

SPS 

TOR 

TOA 

TRW' 

TRA' 

TSW 

TSA 

VOW' 

WSW 

WSA 


'  Effective  May  16,  2002,  broadcast  stations,  cable  systems  arid  wireless  cable  systems  may  upgrade  their  existing  EAS  equiprrwnt  to  add 
these  event  codes  on  a  voluntary  basis  until  the  equipment  is  replaced.  All  models  of  EAS  equipment  manufactured  after  August  1 ,  2003  must 
be  capable  of  receiving  and  transmitting  these  event  codes.  Broadcast  stations,  cable  systems  and  wireless  cable  systems  whk:h  replace  their 
EAS  equipment  after  Fet>ruary  1 .  2004  must  install  equipment  that  is  capable  of  receiving  and  transmitting  these  event  codes. 

(f)  'the  State,  Territory  and  Offshore  (Marine  Area)  FTPS  number  codes  (SS)  are  as  follows.  County  FIPS  numbers 
(CCC)  are  contained  in  the  State  EAS  Mapbook. 


Offshore  (Maririe  Areas)' 


Eastem  North  Pacific  Ocean,  and  along  U.S.  West  Coast  from  Canadian  border  to  Mexican  tx>rder 

North  PacifK  Ocean  near  Alaska,  and  along  Alaska  coastline,  including  tfie  Bering  Sea  and  the  Gulf  of  Alaska  

Central  Pacific  Ocean,  including  Hawaiian  waters 

South  Central  Pacific  Ocean,  including  American  Samoa  waters ,^.. 

Westem  Pacific  Ocean,  including  Mariana  Island  waters 

Westem  North  Atlantic  Ocean,  and  along  U.S.  East  Coast,  from  Canadian  border  south  to  Currituck  Beach  Light.  N.C 

Westem  North  Atlantk:  Ocean,  and  along  U.S.  East  Coast,  south  of  Currituck  Beach  Light.  N.C,  folk>wing  the  coastline  into  Gulf 

of  Mexkx)  to  Bonlta  Beach,  FL,  including  the  Carit>bean 

Gulf  of  Mexkx),  and  along  the  U.S.  Gulf  Coast  from  ttie  MexKan  border  to  Bonlta  Beach,  FL 

Lake  Superior  :.. 

Lake  Michigan '. : 

Lake  Huron 

Lake  St.  Clair „ : 

Lake  Erie : .•; 

Lake  Ontario .•: 

St.  Lawrence  River  above  St. 


Regis 


FIPS# 


57 
58 

59 
61 
65 
73 

75 
77 
91 
92 
93 
94 
96 
97 
98 


'  Effective  May  16,  2002,  broadcast  stations,  cable  systems  and  wireless  cable  systems  may  upgrade  their  existing  EAS  equipment  to  add 
these  marine  area  location  codes  on  a  voluntary  basis  until  the  equipment  is  replaced.  All  models  of  EAS  equipment  manufactured  after  August 
1 ,  2003  must  be  capable  of  receiving  and  transmitting  these  marine  area  location  codes.  Broadcast  stations,  cat>le  systems  and  wireless  cable 
systems  which  replace  ttieir  EAS  equipment  after  February  1 ,  2004  must  install  equipment  that  is  capable  of  receiving  and  transmitting  tfiese  lo- 
cation codes. 
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6.  Section  11.33  is  amended  by 
revising  paragraphs  (a)(3)(ii)  and  (a)(4) 
to  read  as  follows: 

§11.33    EAS  Decoder. 

(a)  *  *  • 

(3) *** 

(ii)  Store  at  least  ten  preselected  event 

and  originator  header  codes,  in  addition 
to  the  seven  mandatory  event/ originator 
codes  for  tests  and  national  activations, 
and  store  any  preselected  location  codes 
for  comparison  with  incoming  header 
codes.  A  non-preselected  header  code 
that  is  manually  transmitted  must  be 
stored  for  comparison  with  later 
incoming  header  codes.  The  header 
codes  of  the  last  ten  received  valid 
messages  which  still  have  valid  time 
periods  must  be  stored  for  comparison 
with  the  incoming  valid  header  codes 
for  later  messages.  These  last  received 
header  codes  will  be  deleted  from 
storage  as  their  valid  time  periods 

expire. 

(4)  Display  and  logging.  A  visual 
message  shall  be  developed  from  any 
valid  header  codes  for  tests  and  national 
activations  and  any  preselected  header 
codes  received.  The  message  shall 
include  the  Originator,  Event,  Location, 
the  valid  time  period  of  the  message  and 
the  local  time  the  message  was 
transmitted.  The  message  shall  be  in  the 
primary  language  of  the  broadcast 
station  or  cable  system  and  be  tuUy 
displayed  on  the  decoder  and  readable 
in  normal  light  and  darkness.  All 
existing  and  new  models  of  EAS 
decoders  manufactured  after  August  1. 
2003  must  provide  a  means  to  permit 
the  selective  display  and  logging  of  EAS 
messages  containing  header  codes  for 
state  and  local  EAS  events.  Effective 
May  16,  2002,  broadcast  stations,  cable 
systems  and  wireless  cable  systems  may 
upgrade  their  decoders  on  an  optional 
basis  to  include  a  selective  display  and 
logging  capability  for  EAS  messages 
containing  header  codes  for  state  and 
local  events.  Broadcast  stations,  cable 
systems  and  wireless  cable  systems 
which  replace  their  decoders  after 
February  1,  2004  must  install  decoders . 
that  provide  a  means  to  permit  the 
selective  display  and  logging  of  EAS 
messages  containing  header  codes  for 

state  and  local  EAS  events. 

•      _  •        *        *        * 

7.  Section  11.34  is  amended  by 
adding  paragraphs  (f)  and  (g)  to  read  as 
follows: 

§11.34    Acceptability  of  the  equipment. 

***** 

(f)  Modifications  to  existing 
authorized  EAS  decoders,  encoders  or 
combined  units  necessary  to  implement 
the  new  EAS  codes  specified  in  §  11.31 


and  to  implement  the  selective 
displaying  and  logging  feature  specified 
in  §  11.33(a)(4)  will  be  considered  Class 
I  permissive  changes  that  do  not  require 
a  new  application  for  and  grant  of 
equipment  certification  under  part  2, 
subpart  J  of  this  chapter. 

(g)  All  existing  and  new  models  of 
EAS  encoders,  decoders  and  combined 
units  manufactured  after  August  1,  2003 
must  be  capable  of  generating  and 
detecting  the  new  EAS  codes  specified 
in  §  11.31  in  order  to  be  certified  imder 
part  2,  subpart  J  of  this  chapter.  All 
existing  and  new  models  of  EAS 
decoders  and  combined  units 
manufactured  after  August  1,  2003  must 
have  the  selective  displaying  and 
logging  capability  specified  in 
§  11.33(a)(4)  in  order  to  be  certified 
under  part  2,  subpart  J  of  this  chapter. 

8.  Section  11.42  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)  to  read  as  follows: 

§  1 1 .42    Participation  l>y  communications 
common  carriers. 

***** 

(c)  During  a  National  level  EAS  Test, 
common  carriers  which  have  facilities 
in  place  may,  without  charge,  cormect 
an  originating  source  from  the  nearest 
exchange  to  a  selected  Test  Center  and 
then  to  any  participating  radio 
networks,  television  networks  and  cable 
networks  and  program  suppliers.* 
***** 

9.  Section  11.43  is  revised  to  read  as 
follows: 

§  1 1 .43    National  level  participation. 
Entities  that  wish  to  voluntarily 
participate  in  the  national  level  EAS 
may  submit  a  written  request  to  the 
Chief,  Technical  and  Public  Safety 
Division,  Enforcement  Bureau. 

10.  Section  11.51  is  amended  by 
revising  paragraphs  (f),  (k)(2)  and  (1)  to 
read  as  follows: 

§  1 1 .51    EAS  code  and  Attention  Signal 
Transmission  requirements. 

***** 

(f)  Broadcast  station  equipment 
generating  the  EAS  codes  and  the 
Attention  Signal  shall  modulate  a 
broadcast  station  transmitter  so  that  the 
signal  broadcast  to  other  broadcast 
stations  and  cable  systems  and  wireless 
cable  systems  alerts  them  that  the  EAS 
is  being  activated  or  tested  at  the 
National,  State  or  Local  Area  level.  The 
minimum  level  of  modulation  for  EAS 
codes,  measured  at  peak  modulation 
levels  using  the  internal  calibration 
output  required  in  §  11.32(a)(4),  shall 
modulate  the  transmitter  at  the 
maximum  possible  level,  but  in  no  case 
less  than  50%  of  full  channel 


modulation  limits.  Measured  at  peak 
r  ,.->dulation  levels,  each  of  the  Attention 
Signal  tones  shall  be  calibrated 
separately  to  modulate  the  transmitter  at 
no  less  than  40%.  These  two  calibrated 
modulation  levels  shall  have  values  that 
are  within  1  dB  of  each  other. 
***** 

(k)  *  *  * 

(2)  Manual  interrupt  of  programming 
and  transmission  of  EAS  messages  may 
be  used.  EAS  messages  with  the  EAN 
Event  code  must  be  transmitted 
immediately  and  Monthly  EAS  test 
messages  within  60  minutes.  All  actions 
must  be  logged  and  include  the 
minimum  information  required  for  EAS 
video  messages. 

(1)  Broadcast  stations  and  cable 
systems  and  wireless  cable  systems  may 
employ  a  minimum  delay  feature,  not  to 
exceed  15  minutes,  for  automatic 
interruption  of  EAS  codes.  However, 
this  may  not  be  used  for  the  EAN  event 
which  must  be  transmitted  immediately. 
The  delay  time  for  an  RMT  message  may 
not  exceed  60  minutes. 
***** 

11.  Section  11.52  is  amended  by 
revising  paragraph  (e)(2)  to  read  as 
follows: 

§  1 1 .52    EAS  code  and  Attention  Signal 
Monitoring  requirements. 

***** 

(e)*  •  * 

(2)  Manual  interrupt  of  programmmg 
and  transmission  of  EAS  messages  may 
be  used.  EAS  messages  with  the  EAN 
Event  code  must  be  transmitted 
immediately  and  Monthly  EAS  test 
messages  within  60  minutes.  All  actions 
must  be  logged  and  recorded.  Decoders 
must  be  programmed  for  the  EAN  and 
EAT  Event  header  codes  for  National 
level  emergencies  and  the  RMT  and 
RWT  Event  header  codes  for  required 
monthly  and  weekly  tests,  with  the 
appropriate  accompanying  State  and 
State/county  location  codes. 

12.  Section  11.53  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§11.53    Dissemination  of  Emergency 
Action  Notification. 

*        •        •        *        * 

(a)  National  Level.  The  EAN  is  issued 
by  the  White  House.  The  EAN  message 
is  sent  from  a  government  origination 
point  to  broadcast  stations  and  other 
entities  participating  in  the  PEP  system. 
It  is  then  disseminated  via: 

(1)  Radio  and  television  broadcast 
stations. 

(2)  Cable  systems  and  wireless  cable 
systems. 
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'  (3)  Other  entities  voluntarily 
participating  in  EAS. 

1*        *        *        * 
(c)  Broadcast  stations  must,  prior  to 
commencing  routine  operation  or 
originating  any  emissions  imder 
program  test,  equipment  test, 
experimental,  or  other  authorizations, 
determine  whether  the  EAS  has  been 
activated  by  monitoring  the  assigned 
EAS  sources. 

13.  Section  11.54  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (e)  to  read  as  follows: 

§  1 1 .54    EAS  operation  during  a  National 
Level  emergency. 

***** 

(b)  Immediately  upon  receipt  of  an 
EAN  message,  broadcast  stations  and 
cable  systems  and  wireless  cable 
systems  must: 

(1)  Monitor  the  two  EAS  sources 
assigned  in  the  State  or  Local  Area  plan 
or  FCC  Mapbook  for  any  further 
instructions. 

I  (2)  Discontinue  normal  programming 
and  follow  the  transmission  procedures 
in  the  appropriate  section  of  the  EAS 
Operating  Handbook.  Announcements 
may  be  made  in  the  same  language  as 
the  primary  language  of  the  station. 

(i)  Key  EAS  soinces  (National  Primary 
(NP),  Local  Primary  (LP),  State  Primary 
(SP),  State  Relay  (SR)  and  Participating 
National  (PN)  sources)  follow  the 
transmission  procedures  and  make  the 
■  announcements  in  the  National  Level 
Instructions  of  the  EAS  Operating 
Handbook. 

(ii)  Non-participating  National  (NN) 
sources  follow  the  transmission 
procedures  and  make  the  sign-off 
annoimcement  in  the  EAS  Operating 
Handbook's  National  Level  Instructions 
section  for  NN  sources.  After  the  sign- 
off  announcement,  NN  sources  are 
required  to  remove  their  carriers  from 
the  air  and  monitor  for  the  Emergency 
Action  Termination  message.  NN 
sources  using  automatic  interrupt  under 
§  11.51(k)(l),  must  transmit  the  header 
codes,  Attention  Signal,  sign-off 
announcement  and  EOM  code  after 
receiving  the  appropriate  EAS  header 
codes  for  a  national  emergency. 

(3)  After  completing  the  above 
transmission  procedures,  key  EAS  and 
Participating  National  sources  must 
transmit  a  common  emergency  message 
imtil  receipt  of  the  Emergency  Action 
Termination  Message.  Message 
priorities  are  specified  in  §  11.44.  If  LP 
or  SR  sources  of  a  Local  Area  cannot 
provide  an  emergency  message  feed,  any 
source  in  the  Local  Area  may  elect  to 
provide  a  message  feed.  This  should  be 
done  in  an  organized  maimer  as 


designated  in  State  and  Local  Area  EAS 
Plans. 

(4)  The  Standby  Script  shall  be  used 
until  emergency  messages  are  available. 
The  text  of  the  Standby  Script  is  in  the 
EAS  Operating  Handbook's  section  for 
Participating  sources. 

(5)  TV  broadcast  stations  shall  display 
an  appropriate  EAS  slide  and  then 
transmit  all  EAS  aimotmcements 
visually  and  aurally  as  specified  in 

§  73.1250(h)  of  this  chapter. 

(6)  Cable  systems  ana  wireless  cable 
systems  shall  transmit  all  EAS 
aimouncements  visually  and  aurally  as 
specified  in  §  11.51(g)  and  (h). 

(7)  Aimouncements  may  be  made  in 
the  same  language  as  the  primary 
language  of  the  station. 

(8)  Broadcast  stations  may  transmit 
their  call  letters  and  cable  systems  and 
wireless  cable  systems  may  transmit  the 
names  of  the  communities  they  serve 
during  an  EAS  activation.  State  and 
Local  Area  identifications  must  be  given 
as  provided  in  State  and  Local  Area  EAS 
plans. 

(9)  All  broadcast  stations  and  cable 
systems  and  wireless  cable  systems 
operating  and  identified  with  a 
particular  EAS  Local  Area  must  transmit 
a  common  national  emergency  message 
until  receipt  of  the  Emergency  Action  . 
Termination. 

(10)  Broadcast  stations,  except  those 
holding  an  EAS  Non-participating 
National  Authorization  letter,  are 
exempt  from  complying  with  §§  73.62 
and  73.1560  of  this  chapter  (operating 
power  maintenance)  while  operating 
imder  this  part. 

(11)  National  Primary  (NP)  sources 
must  operate  imder  the  procedures  in 
the  National  Control  Point  Procedures. 

(12)  The  time  of  receipt  of  the  EAN 
and  Emergency  Action  Termination 
messages  shall  be  entered  by  broadcast 
stations  in  then  logs  (as  specified  in 

§§  73.1820  and  73.1840  of  this  chapter), 
by  cable  systems  in  their  records  (as 
specified  in  §  76.305  of  this  chapter), 
and  by  subject  wireless  cable  systems  in 
their  records  (as  specified  in  §  21.304  of 
this  chapter). 
***** 

(e)  During  a  national  level  EAS 
emergency,  broadcast  stations  may 
transmit  in  lieu  of  the  EAS  audio  feed 
an  audio  feed  of  the  President's  voice 
message  from  an  alternative  source, 
such  as  a  broadcast  network  audio  feed. 

14.  Section  11.55  is  amended  by 
revising  paragraphs  (c)(4)  and  (c)(7)  to 
read  as  follows: 

§  1 1 .55    EAS  operation  during  a  State  or 
Local  Area  emergency. 


(c) 


(4)  Broadcast  stations,  cable  systems 
and  wireless  cable  systems  participating 
in  the  State  or  Local  Area  EAS  must 
discontinue  normal  programming  and 
follow  the  procedures  in  the  State  and 
Local  Area  plans.  Television  stations 
must  comply  with  §  11.54(b)(5)  and 
cable  systems  and  wireless  cable 
systems  must  comply  with  §  11.54(b)(6). 
Broadcast  stations  providing  foreign 
language  programming  shall  comply 
with  §  11.54(b)(7). 
***** 

(7)  The  times  of  the  above  EAS 
actions  must  be  entered  in  the  broadcast 
station,  cable  system  or  wireless  cable 
system  records  as  specified  in 
§11.54(b)(12). 
****** 

15.  Section  11.61  is  revised  to  read  as 
follows: 

§  1 1 .61    Tests  of  EAS  procedures. 

(a)  Tests  shall  be  made  at  regular 
intervals  as  indicated  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section. 
Additional  tests  may  be  performed 
anytime.  EAS  activations  and  special 
tests  may  be  performed  in  lieu  of 
required  tests  as  specified  in  paragraph 
(a)(4)  of  this  section.  All  tests  will 
conform  with  the  procedures  in  the  EAS 
Operating  Handbook. 

(1)  Required  Monthly  Tests  of  the 
EAS  header  codes,  Attention  Signal, 
Test  Script  and  EOM  code. 

(i)  Effective  January  1. 1997,  AM,  FM 
and  TV  stations. 

(ii)  Effective  October  1,  2002,  cable 
systems  with  fewer  than  5,000 
subscribers  per  headend. 

(iii)  Effective  December  31, 1998, 
cable  systems  with  10,000  or  more 
subscribers;  and  effective  October  1, 
2002,  cable  systems  serving  5,000  or  . 
more,  but  less  than  10,000  subscribers 
per  headend. 

(iv)  Effective  October  1,  2002.  all 
wireless  cable  systems. 

(v)  Tests  in  odd  numbered  months 
shall  occur  between  8:30  a.m.  and  local 
sunset.  Tests  in  even  numbered  months 
shall  occur  between  local  sunset  and 
8:30  a.m.  They  will  originate  from  Local 
or  State  Primary  sources.  The  time  and 
script  content  will  be  developed  by 
State  Emergency  Communications 
Committees  in  cooperation  with  affected 
broadcast  stations,  cable  systems, 
wireless  cable  systems,  and  other 
participants.  Script  content  may  be  in 
the  primary  language  of  the  broadcast 
station  or  cable  system.  These  monthly 
tests  must  be  transmitted  within  60 
minutes  of  receipt  by  broadcast  stations 
and  cable  systems  and  wireless  cable 
systems  in  an  EAS  Local  Area  or  State. 
Class  D  non-commercial  educational  FM 
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and  LPTV  stations  are  required  to 

transmit  only  the  test  script. 
(2)  Required  Weekly  Tests: 
(i)  EAS  Header  Codes  and  EOM 

(A)  Effective  January  1. 1997,  AM,  FM 
and  TV  stations  must  conduct  tests  of 
the  EAS  header  and  EOM  codes  at  least 
once  a  week  at  random  days  and  times. 

(B)  Effective  December  31, 1998,  cable 
systems  with  10,000  or  more  subscribers 
per  headend  must  conduct  tests  of  the 
EAS  header  and  EOM  codes  at  least 
once  a  week  at  random  days  and  times 
on  all  programmed  channels: 

(C)  Effective  October  1,  2002,  cable 
systems  serving  fewer  than  5,000 
subscribers  per  headend  must  conduct 
tests  of  the  EAS  header  and  EOM  codes 
at  least  once  a  week  at  random  days  and 
times  on  at  least  one  programmed 
channel. 

(D)  Effective  October  1,  2002.  the 
following  cable  systems  and  wireless 
cable  systems  must  conduct  tests  of  the 
EAS  header  and  EOM  codes  at  least 
once  a  week  at  random  days  and  times 
on  all  programmed  channels: 

(1)  Cable  systems  serving  5,000  or 
more,  but  less  than  10,000  subscribers 
per  headend;  and, 

(2)  Wireless  cable  systems  with  5,000 
or  more  subscribers. 

(E)  Effective  October  1,  2002,  the 
following  cable  systems  and  wireless 
cable  systems  must  conduct  tests  of  the 
EAS  header  and  EOM  codes  at  least 
once  a  week  at  random  days  and  times 
on  at  least  one  programmed  channel: 

(1)  Cable  systems  with  fewer  than 
5,000  subscribers  per  headend;  and, 

(2)  Wireless  cable  systems  with  fewer 
than  5,000  subscribers. 

(ii)  Class  D  non-commercial 
educational  FM  and  LPTV  stations  are 
not  required  to  transmit  this  test  but 
must  log  receipt. 

(iii)  The  EAS  weekly  test  is  not 
required  during  the  week  that  a  monthly 
test  is  conducted. 

(iv)  TV  stations,  cable  television 
systems  and  wireless  cable  systems  are 
not  required  to  transmit  a  video  message 
when  transmitting  the  required  weekly 

test. 

(3)  Periodic  National  Tests.  National 
Primary  (NP)  sources  shall  participate  in 
tests  as  appropriate.  The  FCC  may 
request  a  report  of  these  tests. 

(4)  EAS  activations  and  special  tests. 
The  EAS  may  be  activated  for 
emergencies  or  special  tests  at  the  State 
or  Lc^  Area  level  by  a  broadcast 
station,  cable  system  or  wireless  cable 
system  instead  of  the  monthly  or  weekly 
tests  reqiiired  by  this  section.  To 
substitute  for  a  monthly  test,  activation 
must  include  transmission  of  the  EAS 
header  codes.  Attention  Signal, 


emergency  message  and  EOM  code  and 
comply  with  the  visual  message 
requirements  in  §  11.51.  To  substitute 
for  the  weekly  test  of  the  EAS  header 
codes  and  EOM  codes  in  paragraph 
(2)(i)  of  this  section,  activation  must 
include  transmission  of  the  EAS  header 
and  EOM  codes.  Television  stations  and 
cable  systems  and  wireless  cable 
systems  shall  comply  with  the  aural  and 
visual  message  requirements  in  §  11.51. 
Special  EAS  tests  at  the  State  and  Local 
Area  levels  may  be  conducted  on  daily 
basis  following  procedures  in  State  and 
Local  Area  EAS  plans. 

(b)  Entries  shall  be  made  in  broadcast 
station  and  cable  system  and  wireless 
cable  system  records  as  specified  in 
§11.54(b)(12). 


$11.62    [Removad] 

16.  Remove  §11.62. 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminiatration 

50  CFR  Part  660 

[Dockal  No.  010712174-2072-02;  I.D, 
062701 D] 

Eligibility  CrNarla  and  Application 
Procaaa  for  ttia  Waatam  Pacific 
Community  Development  Program  and 
Waatam  Pacific  Damonatration 
Projacta 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Final  rule;  solicitation  for 

demonstration  project  proposals. 


SUMMARY:  NMFS  issues  this  final  rule  to 
publish  definitions,  developed  with  the 
Council,  for  certain  terms  appearing  in 
the  criteria  used  to  determine  which 
western  Pacific  commimities  may 
participate  in  western  Pacific 
commimity  development  programs  and 
western  Pacific  demonstration  projects 
(Projects).  NMFS  also  publishes  criteria 
developed  by  the  Council  to  determine 
which  western  Pacific  conununities  will 
be  eligible  to  participate  in  western 
Pacific  community  development 
programs  and  Projects  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Finally,  NMFS 
and  the  Council  solicit  pre-application 
proposals  for  Projects  from  communities 
in  the  western  Pacific  region  to  foster 
and  promote  the  involvement  of  such 


communities  in  Projects  related  to 
western  Pacific  fisheries. 
DATES:  This  final  rule  is  effective  May 
16,  2002.  Proposals  for  Projects  must  be 
received  by  5  p.m.  Hawaii  Standard 
Time  on  June  17.  2002. 
ADDRESSES:  Proposals  should  be  sent  to: 
Western  Pacific  Demonstration  Projects. 
Pacific  Islands  Area  Office,  National 
Marine  Fisheries  Service,  1601 
Kapiolani  Boulevard,  Suite  1110, 
Honolulu.  Hawaii  96814.  Proposals 
should  include  a  cover  letter  signed  by 
a  responsible  party  representing  the 
respective  western  Pacific  community. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelvin  Char  (NMFS),  phone  808-973- 
2937.  e-mail  Kelvin.Chai^noaa.gov,  or 
Charles  Ka'ai'ai  (Council),  808-522- 
8220  or  by  e-mail  at 
Charles.Kaaiai@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

This  Federal  Register  document  is 
available  through  the  NMFS  Pacific 
Island  Area  Office  (PL\0)  Home  Page  at: 
http://swr.nmfs.noaa.gov/piao/ 
index.htm.  the  Council's  Home  Page  at: 
http://www.wpcouncil.org,  and  the 
Grants  information  page  at:  http:// 
www.rdc.noaa.gov/grants. 

I.  Background 

This  final  rule  publishes  eligibility 
criteria  that  will  be  used  for  both 
Community  Development  Programs  and 
submission  of  Project  proposals.  This 
document  solicits  Project  proposals 
only.  The  solicitation  of  Commimity 
Development  Plans  will  be  a  separate 
annoimcement  in  accordance  with  a 
program  to  be  developed  by  the  Council. 

Under  the  authority  of  section 
305(i)(2)  of  the  Magnuson-Stevens  Act, 
16  U.S.C.  1855(i)(2),  the  Council  and  the 
Secretary  of  Commerce  (Secretary)  may 
establish  western  Pacific  community 
development  programs  for  any  fishery 
imder  the  authority  of  the  Council  to 
provide  access  to  such  fishery  for 
western  Pacific  communities.  Section 
305(i)(2)(B)  specifies  that  to  be  eligible 
to  participate  in  western  Pacific 
community  development  programs,  a 
community  must: 

1.  Be  located  within  the  Western 
Pacific  Regional  Fishery  Management 
Area; 

2.  Meet  criteria  developed  by  the 
Council,  approved  by  the  Secretary  and 
published  in  the  Federal  Register; 

3.  Consist  of  community  residents 
who  are  descended  from  the  aboriginal 
people  indigenous  to  the  area  who 
conducted  commercial  or  subsistence 
fishing  using  traditional  fishing 
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practices  in  the  waters  of  the  Western 
Pacific  region; 

4.  Not  have  previously  developed 
harvesting  or  processing  capability 
sufficient  to  support  substantial 
participation  in  fisheries  in  the  Western 
Pacific  Regional  Fishery  Management 
Area;  and 

5.  Develop  and  submit  a  Community 
Development  Plan  to  the  Council  and 
the  Secretary.  For  purposes  of  eligibility 
to  receive  a  Project  grant,  only,  a  Project 
proposal  submitted  under  section  305 
note  of  the  Magnuson-Stevens  Act 
(Section  111(b)  of  the  Sustainable 
Fisheries  Act,  Pub.  L.  104-297)  will  be 
deemed  to  be  a  Commimity 
Development  Plan. 

Section  305(i)(2)(D)  of  the  Magnuson- 
Stevens  Act  defines  the  "Western 
Pacific  Regional  Fishery  Management 
Area"  as  the  area  under  the  jurisdiction 
of  the  Council  or  an  island  within  such 
area. 

Under  section  305  note  of  the 
Magnuson-Stevens  Act  (Section  111(b) 
of  the  Sustainable  Fisheries  Act,  Pub.  L. 
104-297)  western  Pacific  communities 
eligible  to  participate  in  western  Pacific 
community  development  programs  are 
eligible  to  apply  for  and  receive  grants 
for  related  Projects.  Such  communities 
must  submit  a  proposal  to  NMFS  for 
Projects  that  foster  and  promote  the  use 
of  traditional  indigenous  fishing 
practices  of  western  Pacific 
communities  found  on  American 
Samoa,  Guam,  Hawaii  or  the  Northern 
Mariana  Islands.  A  Project  may  identify 
and  apply  traditional  indigenous  fishing 
practices;  develop  or  enhance  western 
Pacific  community-based  fishing 
opportunities;  and  involve  research, 
community  education,  or  the 
acquisition  of  materials  and  equipment 
necessary  to  carry  out  any  such  Project. 

The  Council  developed  criteria, 
which  were  approved  by  NMFS,  to 
determine  which  communities  are 
eligible  to  participate  in  western  Pacific 
community  development  programs. 
NMFS  and  the  Council  also  developed 
definitions  for  certain  terms  used  in  the 
criteria  for  community  development 
programs  and  Projects.  Both  the  criteria 
and  definitions  were  published  for 
comment  in  a  proposed  rule  at  66  FR 
39131  (July  27,  2001). 

A  proposal  for  a  Project  must  be 
submitted  by  a  responsible  party 
representing  non-transient  people 
descended  from  the  aboriginal  people 
indigenous  to  the  area.  A  responsible 
party  must  be  an  organization  of 
indigenous  peoples  or  organization 
representing  indigenous  peoples 
including  but  not  limited  to  Institutions 
of  Higher  Education,  non-profit 
organizations,  commercial 


organizations,  state,  local  or  indigenous 
community  governments.  The 
responsible  party  must  reiside  in  the 
Western  Pacific  Regional  Fishery 
Management  Area.  The  request  must 
address  the  requirements  of  section  305 
(i)(2)(B)  outlined  in  section  I. 
Background. 

II.  Comments  and  Responses 

NMFS  received  one  letter  containing 
five  comments  on  the  proposed  rule  for 
the  western  Pacific  community 
development  program  and  Projects 
eligibility  criteria  and  definitions  (66  FR 
39131,  July  27,  2001). 

Comment  1 :  The  traditional 
indigenous  fishing  practices  of  ancient 
Hawaiian  people  utilized  both  paddle 
and  sail  canoes,  navigation  by  stars, 
woven  fishing  lines  and  hooks  made  out 
of  marine  mammal  bones.  Based  on  the 
qualification  criteria  "To  be  eligible  for 
funding,  a  Project  must  foster  and 
promote  the  use  of  traditioUal 
indigenous  fishing  practices  of  western 
Pacific  communities  found  on  American 
Samoa,  Guam,  Hawaii  or  the  Northern 
Mariana  Islands"  please  clarify  if  the 
use  of  modem  marine  boats,  fishing 
equipment  and  electronic  technology 
would  qualify  under  the  eligibility 
.  criteria. 

Response:  Yes,  modem  equipment 
such  as  motors,  manufactured  boats, 
steel  hooks  or  compasses  can  be  used  as 
long  as  they  foster  and  promote 
traditional  indigenous  fishing  practices. 

Commenti:  The  traditional 
indigenous  fishing  practices  of  ancient 
Hawaiian  people  did  not  utilize  ice  to 
prolong  the  shelf  life  of  hooked  fish. 
Would  the  construction  of  a  modem  ice 
manufacturing  plant  to  provide  ice  to 
indigenous  fishermen  qualify  under  the 
eligibility  criteria? 

Response:  Yes,  construction  of 
facilities  that  enhance  traditional 
indigenous  fishing  practices  would 
qualify,  provided  the  proposed  facility, 
its  siting,  and  its  construction  meet  all 
the  requirements  and  conditions  set  out 
by  other  Federal  or  state  laws  and 
regulations. 

Comment  3:  Did  the  aboriginal 
indigenous  people  conduct 
"commercial  fishing"  as  defined  in 
today's  society? 

Response:  We  cannot  answer  this 
question,  which  is  why  the  criterion 
states  "commercial  or  subsistence". 
Historically  conununities  that  fished 
were  probably  either  doing  so  for 
commercial  purposes  or  subsistence, 
therefore,  this  criterion  will  probably 
not  exclude  any  traditional  fishing 
communities. 

Comment  4:  Would  a  modem  fishing 
business  ov\nied  by  indigenous 


aboriginal  people  qualify  to  participate 
in  the  Community  Development 
Program? 

Response:  A  modern  fishing  business 
owned  by  people  descended  from  the 
aboriginal  people  indigenous  to  the  area 
and  employing  traditional  fishing 
methods  would  be  eligible  to  participate 
in  a  Community  Development  Program 
provided  it  meets  all  of  the  eligibility 
criteria. 

Comment  5:  Does  the  definition  of 
"community"  (Community-Means  a 
population  of  non-transient  people 
descended  from  the  aboriginal  people 
indigenous  to  the  area  who  share  a 
common  history  based  on  social, 
cultural  and  economic  interactions  and 
a  functional  relationship  sustained  by 
participation  in  fishing  and  fishing 
related  activities)  mean  that  all  facets  of 
accomplishing  the  traditional  fishing 
must  be  conducted  solely  by  indigenous 
aboriginal  people?  For  example,  can 
non-aboriginal  people  be  used  to 
provide  services  necessary  to  maintain 
the  aboriginal  fishing? 

Response:  A  community  may  consist 
of  people  from  different  ancestries, 
however,  the  responsible  party  for  a 
Community  Development  Program  or 
grant  recipient  for  a  Project  must 
represent  non-transient  people 
descended  from  the  aboriginal  people 
indigenous  to  the  area.  Anyone  can 
provide  services  to  maintain  a  Project. 

m.  Definitions  and  Eligibility  Criteria 

A.  Definitions 

The  following  definitions  developed 
by  NMFS  and  the  Council  will  apply  to 
terms  used  in  the  eligibility  criteria 
recommended  by  the  Council  and  to  the 
terms  used  in  requirements  found  at 
section  305(i){2)(B)  of  the  Magnuson- 
Stevens  Act. 

Community  means  a  population  of 
non-fransient  people  descended  from; 
the  aboriginal  people  indigenous  to  the 
area  who  share  a  common  history  based 
on  social,  cultural  and  economic 
interactions  and  a  functional 
relationship  sustained  by  participation 
in  fishing  and  fishing  related  activities. 

Economic  barriers  means  barriers 
which  add  to  the  difficulty  and  cost  of 
participation  in  a  fishery  by 
descendants  of  the  aboriginal  people  of 
each  area.  They  include,  but  are  not 
limited  to,  the  degradation  of  marine 
habitat,  localized  depletion  of  harvested 
stocks,  and  loss  of  access  to  long-fished 
grounds  because  of  closure  and/or  lack 
of  access  to  capital  and  expertise  to 
compete  for  marine  resources. 

Subsistence  fishing  means  harvesting 
of  marine  resources  for  personal,  family 
or  community  use  or  for  gifts  of  food  to 
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extended  family  members  and  friends 
that  perpetuate  community 
relationships  and  identities. 

Tmditional  fishing  practices  and 
traditional  indigenous  fishing  practices 
means  methods  of  fishing  and  fishery 
utilization  developed  from  aboriginal 
customary  and  traditional  uses  and 
practices  that  can  be  conducted  within 
existing  regulations. 

The  cultural  and  social  framework 
relevant  to  the  fishery,  means  for  each 
community,  the  accumulation  and 
perpetuation  of  ancestral  knowledge 
and  participation  that  have  resulted 
from  historical  dependence  on  marine 
resources  as  a  principal  source  of  food 
for  the  aboriginal  people  indigenous  to 
the  area. 
B.  Eligibility  Criteria 

The  following  criteria  will  be  used  for 
determining  which  communities  may 
participate  in  Projects.  They  incorporate 
all  of  the  eligibility  criteria  set  forth  in 
section  305(i)(2)(B)  of  the  Magnuson- 
Stevens  Act.  Any  community  meeting 
these  criteria  is  also  eligible  to 
participate  in  a  western  Pacific 
commimity  development  program  and 
submit  a  Ptoject  proposal. 

1.  Be  located  in  American  Samoa,  the 
Northern  Mariana  Islands,  Guam  or 
Hawaii  (Western  Pacific  Area); 

2.  Consist  of  community  residents 
descended  from  aboriginal  people 
indigenous  to  the  western  Pacific  area 
who  conducted  commercial  or 
subsistence  fishing  using  traditional 
fishing  practices  in  the  waters  of  the 
western  Pacific; 

3.  Consist  of  community  residents 
who  reside  in  their  ancestral  homeland; 

4.  Have  knowledge  of  customary 
practices  relevant  to  fisheries  of  the 
western  Pacific; 

5.  Have  a  traditional  dependence  on 
fisheries  of  the  western  Pacific; 

6.  Experience  economic  or  other 
barriers  that  have  prevented  full 
participation  in  the  western  Pacific 
fisheries  and.  in  recent  years,  have  not 
had  harvesting,  processing  or  marketing 
capability  sufficient  to  support 
substantial  participation  in  fisheries  in 
the  area;  and 

7.  Develop  and  submit  a  Community 
Development  Plan  to  the  Western 
Pacific  Council  and  the  National  Marine 
Fisheries  Service. 

m.  Western  Pacific  Demonstration 
Proiects 

Funding 

NMFS  is  now  soliciting  proposals  for 
Projects.  However,  NMFS  cannot 
guarantee  that  sufficient  funds  will  be 
available  to  make  awards  for  all 


proposals  submitted  for  this  program. 
The  total  U.S.  dollar  amoimt  of  grants 
awarded  through  this  solicitation  wiU 
not  exceed  $500,000  for  3  to  5  Projects. 
Another  solicitation  may  occur  in 
calendar  year  2002. 

The  Advisory  Panel,  through  the 
Councils  designee,  will  recommend  to 
NMFS  proposals  to  be  considered  for 
Federal  hmding.  The  authority  for 
approving  a  grant  award  for  Projects 
rests  solely  with  NOAA,  based  upon  its 
review  and  evaluation  of  a  western 
Pacific  community's  Application  for 
Federal  Assistance,  a  review  of  the 
Advisory  Panel's  ranking  and  the 
Council  designee's  official  submission. 

The  Advisory  Panel,  Council  and 
NMFS  will  adhere  to  the  principles  of 
fair  and  open  competition  in  the 
selection  of  proposals  and  the 
distribution  of  available  funds  under 
this  authority. 

Duration  and  Terms 

Grants  will  be  awarded  for  a 
maximum  period  of  2  years.  The  award 
period  depends  upon  the  duration  of  the 
funding  requested  in  the  application 
and  the  pre-award  review  of  the 
application  by  NOAA  and  Department 
of  Commerce  officials.  Normally,  each 
Project  budget  period  is  12  months  in 
duration.  If  an  application  is  approved 
for  funding,  the  Secretary  has  no 
obligation  to  provide  any  additional 
funding  in  connection  with  that  award 
in  subsequent  years.  After  an  award  is 
made  by  NOAA,  any  subsequent 
application  to  continue  work  on  an 
existing  Project  must  be  submitted  for 
consideration  as  a  new  proposal  and 
will  not  receive  preferential  treatment  in 
the  Advisory  Panel's  selection  process 
or  by  NOAA  in  its  review  of  a  new  grant 
application.  Renewal  of  an  award  to 
increase  funding  or  to  extend  the  period 
of  performance  is  at  NOAA's  discretion. 

m.  Catalogue  of  Federal  Domestic  - 
Assistance 

The  Western  Pacific  Demonstration 
Projects  are  covered  in  the  "Catalog  of 
Federal  Domestic  Assistance"  under 
number  11.452.  Unallied  Industries 
Projects. 

IV.  Project  Proposal  and  Grants 
Application  Information 

The  process  for  the  selection  and 
Federal  funding  for  Projects  is 
comprised  of  two  steps: 

(A)  Responsible  parties  (organizations 
of  indigenous  peoples  or  organizations 
representing  indigenous  peoples 
including  Institutions  of  higher 
education,  non-profit  organizations, 
commercial  organizations,  state,  local  or 
indigenous  community  governments) 


desBTing  to  participate  in  Projects  should 
submit  a  proposal  to  NMFS  PIAO  (see 
ADDRESSES).  . 

All  pages  must  be  double-spaced,  m 
a  miniiniim  12-point  font  size  and 
printed  on  8-1/2"  x  11"  paper.  Proposals 
may  not  exceed  20  pages  and  all 
information  needed  for  review  of  the 
proposal  should  be  included  in  the 
main  text;  no  appendices  are  permitted. 
NMFS  will  strictly  enforce  the  20-page 
limit. 

'   Proposals  shall  include  the  following 
information  in  this  order: 

A.  Name  of  Responsible  Party. 

B.  Address. 

C.  Telephone  number. 

D.  Fax  number  if  available. 

E.  E-mail  address,  if  available. 

F.  Introduction  or  Background 
section-  explain  the  purpose  and  need 
for  the  Project. 

G.  Project  Description-describe  the 
Project,  its  goals  and  who  will  be 
managing  the  Project. 

H.  Mettiods  section-provide  a 
detailed  description  of  all  methods  and 
equipment  that  will  be  used  or  tested. 
I.  Anticipated  Benefits-describe  the 
anticipated  benefits  and  the  relation  to 
traditional  indigenous  fishing  practices. 
J.  Proposed  Budget-include  relevant 
budget  items  and  justification  for  each 
■  item.  Proposals  must  contain  cost 
estimates  showing  total  Project  costs. 
Cost-sharing  is  not  required.  However,  if 
cost-sharing  occurs  it  must  be  indicated 
as  Federal  and  non-Federal  shares, 
divided  into  cash  and  in-kind 
contributions.  Direct  costs,  including 
the  information  regarding  the  rate  of  and 
total  compensation  received  by  Project 
personnel  must  be  specified  in 
categories  to  the  extent  practicable.  This 
accoimting  also  needs  to  itemize  the 
costs  and  rate  of  compensation  received 
for  services  that  will  be  provided  by 
people  not  descended  from  the 
aboriginal  people  indigenous  to  the 
area.  Indirect  costs  are  anticipated  and 
should  be  identified.  (If  the  applicant 
has  not  previously  established  an 
indirect  cost  rate  with  a  Federal  agency 
and  their  proposal  is  recommended  for 
funding,  the  negotiation  and  approval  of 
a  rate  will  be  subject  to  the  procedures 
in  the  application  cost  principles  and 
section  B.5.  of  the  Department  of 
Commerce  Pre-Award  Notification 
Requirements  for  Grants  and 
Cooperative  Agreements  contained  in 
the  Federal  Register  notice  of  October  1. 
2001  (66  FR  49917).)  Fees  or  profits  are 
not  allowable  categories. 

Any  one  individual  may  participate  in 
more  than  one  Project.  However,  the 
cumulative  time  by  an  individual  in  all 
Projects  shall  not  exceed  100  percent  of 
what  is  considered  a  normal  work  day 
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in  the  community.  These  situations  will 
be  dealt  with  on  a  case-by-case  basis 
depending  on  the  complexity  of  the 
Projects. 

NMFS'  PIAO  will  conduct  an  initial 
review  for  completeness  and 
compliance  wiUi  the  information 
described  above.  Copies  of  proposals 
that  pass  the  initial  review  will  be 
provided  to  the  Council's  designee  for 
Advisory  Panel  merit  review  and 
technical  evaluation.  Proposals  not 
following  the  format  or  not  including 
the  information  described  above  wUl  be 
returned  to  the  applicant. 

An  Advisory  Panel,  consisting  of  no 
more  than  eight  individuals  who  are 
knowledgeable  or  experienced  in 
traditional  indigenous  fishery  practices 
of  western  Pacific  communities  and 
who  are  not  members  or  employees  of 
the  Council,  will  review  and  rank  the 
proposals.  (Magnuson-Stevens  Act, 
section  305  note,  Section  111(b)(3)(A)  of 
the  Sustainable  Fisheries  Act,  Pub.  L. 
104-297). 

After  the  Advisory  Panel  has 
evaluated  and  ranked  the  proposals  on 
technical  merit,  the  Advisory  Panel  will 
develop  recommendations  for  the  fair 
and  equitable  allocation  of  available 
funding  based  on  geographic 
distribution  or  diversity  of  the  Projects. 
The  Advisory  Panel  will  submit  these 
rankings  and  recommendations  to  the 
Council's  designee.  The  Council's 
designee  shall,  within  45  days  of 
receipt,  officially  forward  the  Advisory 
Panel's  rankings  and  recommended 
project  proposals  to  the  PLAO  Federal 
Program  Officer  for  action.  Proposals 
that  the  Advisory  panel  has  not 
recommended  for  consideration  for 
Federal  funding  will  also  be  transmitted 
to  the  Federal  Program  Officer  with  an 
explanation  of  why  the  proposal  was 
not  recommended,  for  the  record  related 
to  this  solicitation.  Proposals  not 
recommended  for  funding  will  be 
retained  by  the  PIAO  for  at  least  24 
months  and  a  letter  with  a  brief 
explanation  as  to  why  the  proposal  was 
not  recommended  for  funding  will  be 
sent  to  the  Responsible  Party. 

(B)  If  a  proposal  is  recommended  by 
the  Advisory  Panel,  through  the 
Council's  designee,  for  consideration  for 
Federal  funding,  the  selected  party  will 
be  required  to  submit,  to  NMFS  PIAO, 
a  grant  application  with  all  the  required 
docimientation  necessary  to  complete 
the  NOAA  grants  process.  Copies  of 
appropriate  forms  will  be  provided  to 
the  responsible  parties  whose  Projects 
are  recommended  for  consideration  for 
Federal  funding. 

However,  please  note  that,  as 
discussed  below,  this  is  not  the  end  of 
the  review  process.  Therefore,  projects 


should  not  be  initiated  in  expectation  of 
Federal  funding  imtil  receipt  of  an 
award  duly  executed  by  the  Grants 
Officer. 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  at  the 
risk  of  not  being  reimbursed  by  the 
Federal  Government.  Notwithstanding 
any  verbal  or  written  assurance,  there  is 
no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

If  the  Assistant  Administrator  for 
Fisheries  accepts  a  proposal  and/or  a 
grant  application  for  a  Project  not  in 
accordance  with  the  rank  given  to  such 
Project  or  the  reconmiendation  of  the 
Advisory  Panel,  NMFS  will  consult 
with  the  Council's  designee  and  provide 
a  detailed  written  explanation  of  the 
■reasons  for  the  action  based  on 
geographical  distribution  or  diversity  in 
the  nature  of  the  Projects. 

V.  Obligation  of  Responsible  Parties 

A  responsible  party  must  provide 
information  necessary  for  the  evaluation 
of  the  Project  and  accompanying  grant 
application.  The  application  must 
include  one  signed  original  and  two 
copies  of  the  signed  application.  The 
responsible  party  must  also  be  available, 
upon  request,  to  respond  to  questions 
during  all  phases  of  review  and 
evaluation  of  applications. 

VI.  Project  Evaluation  Standards 

Evaluation  of  Project  proposals  -  The 
Advisory  Panel  will  review  the  merits  of 
and  rank  proposals.  The  Advisory  Panel 
can  assign  a  maximum  of  40  points  to 
any  one  proposal  based  on  the  following 
selection  standards. 

1.  Benefit  to  the  community  - 
Proposals  will  be  evaluated  on  the 
short-term  and  long-term  goal(s) 
addressed  by  the  Project  and  how  they 
address  the  Funding  Priorities  (section 
Vn).  (10  points) 

2.  Project  design  and  approach  - 
Proposals  will  be  evaluated  on  the 
strengths  and/or  weaknesses  of  the 
Project  design  relative  to  the  degree  of 
involvement  by  the  indigenous 
commimity  members  and  to  securing 
productive  results.  The  design  and 
approach  should  be  appropriate  to  the 
aims  of  the  Project.  (10  points) 

3.  Experience  and  qualifications  of 
personnel  -  The  merits  of  each  proposal 
will  also  be  based  on  past  activities  and 
accomplishments  of  the  responsible 
party  in  relation  to  the  proposed  Project 
as  well  as  their  technical,  managerial 
and  organizational  skills.  (5  points) 

4.  Project  evaluation  -  The 
effectiveness  of  the  proposed 
procedures  and  criteria  to  monitor  and 
evaluate  the  success  or  failure  of  the 


Project  in  terms  of  meeting  its  objectives 
will  be  examined.  (5  points) 

5.  Project  budget  -  Allocation  and 
justification  of  the  budget  will  be 
evaluated.  Costs  should  be  reasonable 
and  commensurate  with  the  proposed 
statement  of  work.  (10  points) 

vn.  Funding  Priorities 

Responsible  parties  should  ensure 
that  their  proposals  address  one  or  more 
of  the  following  priorities,  which  are 
listed  alphabetically  with  no  one  area 
carrying  a  higher  priority  than  any 
other.  If  more  than  one  priority  is 
selected,  the  responsible  party  should 
list  first  the  priority  that  most  closely 
reflects  the  objectives  of  the  proposed 
Project. 

A.  Promote  Economic  Growth  and 
Stability  in  Indigenous  Commimities- 
Maintain  lifestyles  within  conmiunities 
by  promoting  fisheries-related  activities 
that  increase  employment  and 
household  income  and/or  enhance 
economic  self-sufficiency  through 
reduced  dependency  on  a  cash 
economy. 

B.  Promote  Fishery  Resource 
Stewardship  by  Indigenous 
Communities-Encourage  responsible 
and  sustainable  use  of  the  marine 
environment  by  indigenous 
communities  through  revitalization  or 
preservation  of  traditional  marine 
resource  use  values,  knowledge  and 
practices  appropriate  for  contemporary 
fisheries  management. 

C.  Promote  Self-Determination  in 
Indigenous  Communities-Improve 
opportunities  for  economic  self- 
detemunation  by  indigenous 
communities  through  training  and 
vocational  education  in  fish  harvesting, 
storage,  processing,  distribution  and 
marketing. 

D.  Promote  Solidarity  in  Indigenous 
Communities-Develop  approaches  to 
strengthening  cultural  identity  and 
enhancing  cooperation  and 
cohesiveness  in  indigenous 
communities  through  utilization  and 
management  of  fishery  resources. 

Vm.  Obligations  of  Successfid 
Responsible  Parties 

A  recipient  (successful  responsible 
party)  of  a  grant  award  must:  (1)  manage 
the  day-to-day  operations  of  the  Project, 
take  responsibility  for  the  performance 
of  all  activities  for  which  the  funds  are 
granted,  and  take  responsibility  for  all 
administrative  and  managerial 
conditions  of  the  award;  (2)  keep 
records  sufficient  to  document  any  costs 
incurred  under  th6  award  and  make 
them  available  for  audit  and 
examination  by  the  Secretary,  the 
Comptroller  General  of  the  United 
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States,  or  their  authorized 
representatives:  (3)  submit  Project  status 
reports  on  the  use  of  funds  and  progress 
of  the  Project  to  NOAA  within  30  days 
after  the  end  of  each  6-month  period, 
(these  reports  will  be  submitted  to  the 
office  specified  in  the  grant  award);  and 
(4)  submit  a  final  report  within  90  days 
of  completion  of  the  Project  or  the  end 
of  the  grant  period  to  NOAA.  The  final 
report  must  describe  the  Project, 
provide  an  evaluation  of  the  work 
performed,  including  the  results  and 
benefits  of  the  Project  at  a  sufficient 
level  of  detail  to  enable  NOAA  to 
determine  the  overall  success  of  the 
completed  Project.  Reports  should  be 
submitted  in  electronic  format,  if 
possible,  so  they  can  be  distributed  in 
a  timely  fashion  to  as  wide  an  audience 
as  possible. 

The  responsible  party  has  the 
obligation  of  obtaining  any  necessary 
permits  or  authorizations  required  to 
carry  out  the  Project  as  proposed.  The 
release  of  funds  for  certain  tasks  may  be 
conditioned  to  a  grant  recipient's 
meeting  specific  performance  standards 
established  in  a  grant's  Special  Award 
Conditions. 

The  Department  of  Commerce  Pre- 
Award  Notification  of  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  flegisfer  notice 
of  October  1,  2001  (66  FR  49917),  are 
applicable  to  this  solicitation.  However, 


please  note  that  the  Department  of 
Commerce  will  not  implement  the 
requirements  of  Executive  Order  13202 
(66  FR  49921),  pursuant  to  guidance 
issued  by  the  Office  of  Management  and 
Budget  in  light  of  a  court  opinion  which 
found  that  the  Executive  Order  was  not 
legally  authorized.  See  Building  and 
Construction  Trades  Department  v. 
AUbaugh,  172  F.  Supp.  2d  138  (D.D.C. 
2001).  This  decision  is  currently  on 
appeal.  When  the  case  is  finally 
resolved,  the  Department  of  Commerce 
will  provide  further  information  on 
implementation  of  Executive  Order 
13202.  To  obtain  a  copy  of  this  notice 
and  the  Executive  Orders  either  go  to 
the  "Federal  Register  Online  via  GPO 
Access  "  at:  http://www.access.gpo.gov/ 
su—docs/aces/acesl40.html  or  contact 
either  party  in  FOR  FURTHER  INFORMATION 
CONTACT. 

Classification 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  regarding  the  economic 
impact  of  this  action.  As  a  result,  a 
Regulatory  Flexibility  Analysis  was  not 
prepared.  This  action  is  anticipated  to 
lead  to  economic  and  social  benefits  for 


qualifying  communities.  This  action 
will  allow  the  distribution  of  funds 
through  grants  to  eligible  communities 
to  establish  Projects.  It  is  anticipated 
that  the  economic  and  social  benefits  of 
approved  Projects  will  outweigh  their 
associated  costs. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

Applications  under  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

This  notice  refers  to  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  424,  424A,  and  SF-LLL 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
respective  control  numbers  0348- 
0043,0348-0044,  and  0348-0046. 

A  solicitation  for  applications  will 
also  appear  in  the  "Commerce  Business 
Daily." 

Dated:  April  10,  2002. 
William  T.  Hogarth. 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-9202  Filed  4-15-02;  8:45  am] 
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Thfe  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  Vtie  adoption  of  the  final 
rutes. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart920 
[Docket  No.  FV02-920-2] 

Kiwifruit  Grown  in  Califomia; 
Continuance  Referendum 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Referendum  order. 

summary:  This  document  directs  that  a 
referendum  be  conducted  among 
eligible  growers  of  Califomian  kiwifiiiit 
to  determine  whether  they  favor 
continuance  of  the  marketing  order 
regulating  the  handling  of  kiwifiTiit 
grown  in  the  production  area. 
DATES:  The  referendum  will  be 
conducted  from  Jime  3,  through  June  21. 
2002.  To  vote  in  this  referendiun, 
growers  must  have  been  producing 
California  kiwifruit  diuing  the  period 
August  1,  2000,  through  July  31,  2001. 
ADDRESSES:  Copies  of  the  marketing 
order  may  be  obtained  from  the  office  of 
the  referendiun  agent  at  2202  Monterey 
Street,  Suite  102  B,  Fresno.  Califomia. 
93721,  or  the  Office  of  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
Agriciiltural  Marketing  Service  (AMS), 
US  Department  of  Agriculture  (USDA). 
1400  Independence  Avenue  SW,  Stop 
0237,  Washington,  DC.  20250-0237. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
M.  Aguayo.  Califomia  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  at  2202  Monterey  Street. 
Suite  102  B.  Fresno.  Califomia.  93721; 
telephone  (559)  487-5901;  or  Melissa 
Schmaedick,  Marketing  Order 
Administration  Branch,  Fruit  & 
Vegetable  Programs,  AMS,  USDA,  Stop 
0237, 1400  Independence  Ave  SW, 
Washington,  DC  20250-0237;  telephone 
(202)  720-2491. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Marketing  Order  No.  920  (7  CFR  Part 
920).  hereinafter  referred  to  as  the 


"order"  and  the  applicable  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act."  it  is  hereby  directed  that  a 
referendum  be  conducted  to  ascertain 
whether  continuance  of  the  order  is 
favored  by  growers.  The  referendiun 
shall  be  conducted  during  the  period 
June  3.  through  June  21.  2002,  among 
Califomia  kiwifruit  growers  in  the 
production  area.  Only  growers  that  were 
engaged  in  the  production  of  Califomia 
kiwifmit  during  the  period  of  August  1, 
2000,  through  July  31,  2001,  may 
participate  in  the  continuance 
referendum. 

The  USDA  has  determined  that 
continuance  referenda  are  an  effective 
means  for  ascertaining  whether  growers 
favor  continuation  of  marketing  order 
progreims.  The  USDA  would  consider 
termination  of  the  order  if  less  than  two- 
thirds  of  the  growers  voting  in  the 
referendum  and  growers  of  less  than 
two-thirds  of  the  volume  of  Califomian 
kiwifruit  represented  in  the  referendum 
favor  continuance.  In  evaluating  the 
merits  of  continuance  versus 
termination,  the  USDA  will  consider  the 
results  of  the  referendum  and  other 
relevant  information  regarding 
operation  of  the  order.  The  USDA  will 
evaluate  the  order's  relative  benefits  and 
disadvantages  to  growers,  handlers,  and 
consumers  to  determine  whether 
continuing  the  order  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  ballot  materials  used  in 
the  referendum  herein  ordered  have 
been  submitted  to  and  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  OMB 
No.  0581-0189  for  California  kiwifruit. 
It  has  been  estimated  that  it  will  take  an 
average  of  20  minutes  for  each  of  the 
approximately  330  growers  of  Califomia 
kiwifmit  to  cast  a  ballot.  Participation  is 
voluntary.  Ballots  postmarked  after  June 
21,  2002.  will  not  be  included  in  the 
vote  tabulation. 

Rose  M.  Aguayo  and  Kurt  J.  Kimmel 
of  the  Califomia  Marketing  Field  Office, 
Fruit  and  Vegetable  Programs.  AMS. 
USDA,  are  hereby  designated  as  the 
referendum  agents  of  the  USDA  to 
conduct  such  referendum.  The 
procedure  applicable  to  the  referendum 
shall  be  the  "Procedure  for  the  Conduct 
of  Referenda  in  Connection  With 


Marketing  Orders  for  Fmits,  Vegetables, 
and  Nuts  Pursuant  to  the  Agricultiual 
Marketing  Agreement  Act  of  1937.  as 
Amended"  (7  CFR  Part  900.400  et  seq.). 

Ballots  will  be  mailed  to  all  growers 
of  record  and  may  also  be  obtained  from 
the  referendum  agents  and  from  their 
appointees. 

List  of  Subjects  in  7  CFR  Part  928 " 

Kiwifruit.  Marketing  agreements. 
Reporting  and  Recordkeeping 
requirements. 

Authority:  7  U.S.C.  601-674. 
Dated:  April  11,  2002. 
A.|.  Yates, 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  02-9213  Filed  4-15-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-AEA-02] 

Establishment  of  Class  E  Airspace; 
Aberdeen  Fields,  Smittifieid,  VA 

agency:  Federal  Aviation 

Administration  (FAA).  EKDT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
establish  Class  E  airspace  at  Aberdeen' 
Field  (K31VA).  Smithfield.  VA.  The 
development  of  a  Standard  Instrument 
Approach  Procedure  (SLAP)  to  serve 
flights  operating  into  Aberdeen  Field 
under  Instrument  Flight  Rules  (IFR) 
makes  this  action  necessary.  Controlled 
airspace  extending  upward  from  700 
feet  above  Ground  Level  (ACL)  is 
needed  to  contain  aircraft  executing  the 
approach.  The  area  would  be  depicted 
on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  May  16,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
02-AEA-02,  FAA  Eastem  Region,  1 
Aviation  Plaza,  Jamaica,  NY,  11434- 
4809. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7.  FAA  Eastem  Region.  1  Aviation 
Plaza.  Jamaica.  NY.  11434-4809. 
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An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520,  FAA 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica.  NY.  11434-4809. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520 
FAA  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY,  11434-4809;  telephone: 
(718) 553-4521. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
AEA-02".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  action  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  closing  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel.  AEA-7,  FAA 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY,  11434-4809. 
Communications  must  identify  the 
docket  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  area  at 
Smithfield,  VA.  The  development  of  a 
SLAP  to  serve  flights  operating  IFR  into 
the  airport  makes  this  action  necessary. 
Controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to 
accommodate  the  SLAP.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9J, 
dated  August  31.  2001.  and  effective 
September  16.  2001.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  ExecuUve  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 


September  16,  2001.  is  proposed  to  be 
amended  as  follows: 

Paragrap/i  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AEA  VA  E5.  Smithfield  (NEWl 

Aberdeen  Field 

(Ut.  ZT^rsa'  N..  long  76"'35'15'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5.0  mile 
radius  of  Aberdeen  Field.  Smithfield.  VA. 

Issued  in  Jamaica,  New  York  on  March  26, 
2002. 

F.D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  02-9123  Filed  4-15-02;  8:45  am] 

BIUJNG  CODE  4S10-13-M 


PART71-iAMENDEDl 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  Part  71.1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001  and  effective 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 

[PA-13e-F0R] 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Proposed  rule;  pubhc  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM).  are  annoimcing  receipt  of  a 
proposed  amendment  to  the 
Permsylvania  regulatory  program  (the 
"Pennsylvania  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Permsylvania  proposes  revisions  to 
rules  regarding  criteria  for  permit 
approval  or  denial  and  for  performance 
standards  for  retention  of  roads 
following  completion  of  surface  mining 
activities.  Pennsylvania  intends  to 
revise  its  program  to  be  consistent  with 
the  corresponding  Federal  regulations 
and  SMCRA  and  to  clarify  ambiguities. 

This  dociunent  gives  the  times  and 
locations  that  the  Pennsylvania  program 
and  proposed  amendments  to  that 
program  are  available  for  your 
inspection,  the  conunent  period  dtiring 
which  you  may  submit  written 
comments  on  die  amendment,  and  the 
procedures  that  we  wiU  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4:00 
p.m.,e.d.t..  May  16.  2002.  If  requested, 
we  will  hold  a  public  hearing  on  the 
amendment  on  May  13.  2002.  We  will 
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accept  requests  to  speak  at  a  hearing 
until  4:00  p.m.,  e.s.t.  on  May  1,  2002. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Beverly  Brock, 
Acting  Director,  Harrisburg  Field  Office 
at  the  address  listed  below. 

You  may  review  copies  of  the 
Pennsylvania  program,  this  amendment, 
a  listing  of  any  scheduled  public 
hearings,  and  all  written  comments 
received  in  response  to  this  document  at 
the  addresses  listed  below  during 
normal  business  hours.  Monday  through 
Friday,  excluding  holidays.  You  may 
receive  one  free  copy  of  die  amendment 
by  contacting  OSM's  Harrisbiug  Field 
Office. 

Beverly  Brock.  Acting  Director. 
Harrisburg  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Harrisburg  Transportation 
Center.  Third  Floor.  Suite  3C.  4th  and 
Market  Streets.  Harrisburg, 
Pennsylvania  17101.  Telephone:  (717) 
782-4036,  Email:  bbrock@osmre.gov 

J.  Scott  Roberts,  Director,  Bureau  of 
Mining  and  Reclamation,  Pennsylvania 
Department  of  Environmental 
Protection,  Rachel  Carson  State  Office 
Building.  P.O.  Box  8461,  Harrisburg, 
Pennsylvania  17105-8461,  Telephone: 
(717) 787-5103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Brock,  Telephone:  (717)  782- 
4036.  Email:  bbrock@osmre.gov. 

SUPPt£MENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania  Program 

II.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  Pennsylvania 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assimie  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *   *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the 
Pennsylvania  program  on  July  30, 1982. 
You  can  find  background  information 
on  the  Pennsylvania  program,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  of  the  Pennsylvania  program 
in  the  July  30, 1982.  Federal  Register 
(47  FR  33050).  You  can  also  find  later 


actions  concerning  Pennsylvania 
program  and  program  amendments  at  30 
CFR  938.11.  938.12,  938.15  and  938.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  February  25,  2002, 
Pennsylvania  sent  us  a  proposed 
amendment  to  its  program 
(administrative  record  No.  PA  889.00) 
under  SMCRA  (30  U.S.C.  1201  et  seq.). 
Pennsylvania  sent  the  amendment  in 
response  to  the  required  program 
amendment  at  30  CFR  938.16(gggg)  and 
to  include  changes  made  at  its  own 
initiative.  The  full  text  of  the  program 
amendment  is  available  for  you  to  read 
at  the  locations  listed  above  under 
ADDRESSES. 

Specifically,  Pennsylvania  proposes 
to  remove  the  phrase,  "The  proposed 
permit  area*  *   *,"  from  25  Pa.  Code 
86.37(a)(5)  and  replace  it  with,  "The 
area  covered  by  the  operator's  bond  and 
upon  which  the  operator  proposes  to 
conduct  surface  mining  activities  within 
the  boimdary  of  the  proposed  siuface  or 
coal  mining  activities  permit  *  *  *."  25 
Pa.  Code  86.37(a)  requires  that  a  permit 
or  revised  permit  application  will  not  be 
approved  unless  Pennsylvania  makes  a 
written  finding  that  certain  conditions 
exist.  Section  (a)(5)  now  reads: 

(5)  The  area  covered  by  the  operator's 
bond  and  upon  which  the  operator 
proposes  to  conduct  surface  mining 
activities  wdthin  the  boundary  of  the 
proposed  surface  or  coal  mining 
activities  permit  is  not  one  of  the 
following: 

(i)  Included  within  an  area  designated 
unsuitable  for  mining  under  Subchapter 
D  (relating  to  areas  unsuitable  for 
mining). 

(ii)  Within  an  area  which  has  been 
included  in  a  petition  for  designation 
under  §  86.124(a)(6)  (relating  to 
procedures:  initial  processing, 
recordkeeping  and  notification 
requirements). 

(iii)  On  lands  subject  to  the 
prohibitions  or  limitations  of 
Subchapter  D. 

(iv)  Within  100  feet  (30.48  meters)  of 
the  outside  right-of-way  line  of  any 
public  road,  except  as  provided  for  in 
Subchapter  D. 

(v)  Within  300  feet  (91.44  meters) 
from  any  occupied  dwelling,  except  as 
provided  for  in  Subchapter  D. 

(vi)  Within  100  feet  (30.48  meters)  of 
a  stream,  except  as  provided  for  in 
§  86.102  (relating  to  areas  where  mining 
is  prohibited  or  limited). 

Additionally,  Pennsylvania  is  making 
a  change  regarding  performance 
standards  for  haul  roads  and  access 
roads  to  its  regidations  at  25  Pa.  Code 
Sections  87.160(a),  88.138(a).  88.231(a), 


88.335(a),  and  90.134(a).  In  these 
sections  Pennsylvania  has  removed  the 
requirement  that  a  haul  road  or  an 
access  road's  maintenance  plan  must  be 
approved  as  part  of  the  postmining  land 
use  before  a  road  can  be  retained  at  the 
conclusion  of  mining  activities. 
Specifically,  the  phrase,  "*  *   *  and  its 
maintenance  plan  *   *   *"  is  removed 
from  these  sections. 

In  addition,  in  25  Pa.  Code  90.134(a), 
Pennsylvania  has  added  the 
requirement  that  haul  roads  and  access 
roads  must  be  designed,  constructed 
and  maintained  to  control  or  prevent 
erosion,  among  other  things.  This  was   * 
accomplished  by  adding  the  phrase, 
"erosion  and"  prior  to  the  existing 
phrase,  "contributions  of  sediment  to 
streams  or  runoff  outside  the  affected 
area."  This  section  was  revised  to 
respond  to  the  required  amendment  at 
30  CFR  938.16(gggg). 

Finally,  minor  grammatical  changes 
were  made  to  25  Pa.  Code  87.160(a)  and 
90.134(a). 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  yoiu 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 

Written  Comments 

Send  yoiu-  written  comments  or 
electronic  comments  to  OSM  at  the 
address  given  above.  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recommendations.  We 
will  not  consider  or  respond  to  your 
comments  when  developing  the  final 
rule  if  they  are  received  after  the  close 
of  the  comment  period  (see  DATES).  We 
will  make  every  attempt  to  log  all 
comments  into  the  administrative 
record,  but  comments  delivered  to  an 
address  other  than  the  Harrisburg  Field 
Office  may  not  be  logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCn  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encrjrption.  Please  also  include  "Attn: 
SPATS  No.  PA-136-FOR"  and  your 
name  and  retiun  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Harrisburg  Field  Office  at  (717)  782- 
4036. 
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Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
nonnal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
begiiming  of  their  conunents.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

U  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
F0«  FURTHER  INFORMATION  CONTACT  by 
4:00  p.m.,  est.  on  May  1,  2002.  If  you 
are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
a  hearing. 

To  assist  the  transcriber  and  ensxu«  an 
accxirate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
pubUc  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
disciiss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and.  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 


IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h){10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 
Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  siu^ace  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
r^ulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  1321 1— Regulations 
That  Significantly  Affect  the  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18.  2001.  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 


Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  imder 
Executive  Order  12866  and  is  hot 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
enviromnental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  witliin  the 
meaning  of  section  102(2)(C)  of  the 
Nationd  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  coxmterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assimiptions  for  the 
coimterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governmental  agencies  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
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that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

I  This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

list  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations,  Siuface 
mining.  Underground  mining. 

Dated:  March  8,  2002. 
Vann  Weaver, 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 
[PR  Doc.  02-9233  Filed  4-15-02;  8:45  am] 
BLLING  CODE  43ia-0S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD08-02-035] 

RIN211&-AE47 

DrawtKidge  Operation  Regulation 
Change,  St.  Croix  River,  MN 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  amend  the  regulations  governing  four 
drawbridges  across  the  St.  Croix  River 
by  adding  a  notice  requirement  for 
openings  diuing  the  winter  season.  This 
proposed  rule  would  allow  the  owners 
of  the  drawbridges  to  reduce  the  niunber 
of  hours  drawtenders  are  required  to  be 
on  site  between  midnight  and  7  a.m. 
from  mid-October  to  mid-December, 
when  there  are  few  requests  for 
openings. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  June  17,  2002. 
ADDRESSES:  Conunents  and  materials 
received  fit)m  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD08-C2-035  and  are  available 
for  inspection  or  copying  at  room  2.107f 


in  the  Robert  A.  Young  Federal  Building 
at  Eighth  Coast  Guard  District,  Bridge 
Branch,  1222  Spruce  Street.  St.  Louis. 
MO  63103-2832.  between  7  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator,  at  the  address  listed 
above  or  telephone  (314)  539-3900. 
extension  378. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  or  related  material.  If  you  do 
so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD08-02-035). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  conunents 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  if  it  reached  us.  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  v«ll  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  Eighth 
Coast  Guard  District.  Bridge  Branch,  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  draws  of  the  Burlington  Northern 
Santa  Fe  Raifroad  Bridge,  Mile  0.2,  the 
U.S.  16-61  Bridge,  Mile  0.3.  at  Prescott. 
and  the  Union  Pacific  Railroad  Bridge, 
Mile  17.3.  at  Hudson,  open  on  signal; 
except  that,  from  December  15  through 
March  31.  the  draws  open  on  signal  if 
at  least  24-hoius  notice  is  given.  Until 
the  1980s,  the  St.  Croix  River  was 
extensively  used  for  commercial 
navigation;  however,  over  the  past  20 
years,  the  character  of  navigation  on  the 
river  has  changed  from  commercial 
towboats  to  mainly  recreational  and 
exclusion  boats.  Except  for  its 
headwaters,  the  entire  St.  Croix  River  is 
included  in  the  National  Wild  and 
Scenic  River  system.  The  Lower  St. 
Croix  River  (between  Taylor  Falls  and 
its  confluence  with  the  Upper 
Mississippi  River  at  Prescott,  WI)  is 
within  the  "recreational"  designated 


area  of  the  river.  The  demise  of 
commercial  barge  markets  and  the  push 
for  preserving  the  scenic  qualities  of  the 
St.  Croix  River  have  changed  the  type  of 
navigation  from  commercial  to 
recreation.  Recreational  traffic  is 
heaviest  during  the  summer  months  but 
falls  off  drastically  with  the  seasonal 
change  to  fall.  Recreational  boating 
usually  ceases  by  mid-October.  Due  to 
the  high  cost  of  bridge  operations  and 
the  decrease  of  recreational  boating  in 
the  fall,  the  Wisconsin  Department  of 
Transportation  requested  the  Coast 
Guard  change  the  regulation  for  the  U.S. 
16-61  bridge.  Mile  0.3.  at  Prescott.  to 
require  24-hour  advance  notice  for 
opening  from  October  16  to  March  31. 
Subsequently,  due  to  the  lack  of  bridge 
openings  that  have  been  requested  from 
11  p.m.  to  7  a.m.,  the  Burlington 
Northern  Santa  Fe  Railroad  requested  a 
change  to  the  regulation  for  the 
Burlington  Northern  Santa  Fe  Bridge, 
Mile  0.2.  to  open  on  signal  from  7  a.m. 
to  11  p.m.  and  to  open  between 
midnight  and  7  a.m..  if  the  bridge  was 
notified  prior  to  11  p.m.  Due  to  the 
proximity  of  all  St.  Croix  River 
drawbridges  and  the  short  length  of  the 
river,  a  review  of  the  general  drawbridge 
regulations  for  the  St.  Croix  River  was 
deemed  appropriate. 

An  investigation  was  conducted  for' 
two  separate  actions;  one  for  the  60-day 
extension  of  the  24-hoxu  notification 
requirement  from  December  15  to 
October  15.  and  the  other  for  restricting 
drawbridge  openings  between  the  hours 
of  midnight  and  7  a.m.  Although  the 
request  was  submitted  by  only  one 
drawbridge  owner,  the  approval  would 
impact  all  drawbridges  across  the  St. 
Croix  River  below  Stillwater.  Therefore 
the  proposal  was  expanded  to  include 
the  Burlington  Northern  Santa  Fe 
Raifroad  Bridge,  Mile  0.2,  the  U.S.  16- 
61  Bridge,  Mile  0.3.  at  Prescott.  and  the 
Union  Pacific  Railroad  Bridge.  Mile 

17.3,  at  Hudson.  The  S36  Bridge,  mile 

23.4.  at  Stillwater,  regulation  was  also 
reviewed,  but  that  regulation  already 
contained  a  24-hoiu'  advance  notice 
requirement  for  openings  begiiming  on 
October  16.  Data  from  the  three  bridges 
showed  an  overall  73  percent  decrease 
in  the  number  of  requested  bridge 
openings  after  October  15  due  to  the 
onset  of  wintry  conditions  and 
recreational  boaters  stowing  their  boats 
for  the  winter.  The  character  of  vessel 
activity  on  the  Lower  St.  Croix  River  has 
changed  from  commercial  navigation  to 
recreational  boating.  This  resulted  in  an 
87  percent  reduction  in  requests  for 
drawbridge  openings  between  the  hours 
of  midnight  and  7  a.m.  for  the  period 
April  1  to  December  14. 
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The  purpose  of  this  proposed 
rulemaking  would  be  to  allow 
drawbridge  owners  to  reduce  the 
number  of  hour  drawbridge  tenders  are 
on  site.  Since  the  number  of  requests  for 
bridge  openings  from  October  16  to 
March  31  and  diuing  11  p.m.  to  7  a.m. 
from  April  1  to  October  15  has 
drastically  reduced  over  the  recent  past, 
the  need  for  drawtenders  to  be  on  site 
during  these  times  has  also  drastically 
reduced. 

Discussion  of  Proposed  Rule 

This  proposed  rulemaking  would 
change  the  regulations  governing  the  St. 
Croix  River  drawbridge  operating 
requirements.  The  bridges  that  would  be 
affected  are  the  Burlington  Northern 
Santa  Fe  Railroad  Bridge,  mile  0.2.  the 
U.S.  1&-61  bridge,  mile  0.3.  at  Prescott, 
and  the  Union  Pacific  raihoad  bridge, 
mile  17.3,  at  Hudson.  Currently  these 
bridges  open  on  signal  from  April  1  to 
December  14  and  upon  24-hours 
advance  notice  from  December  15  to 
March  31.  This  proposed  change  would 
require  the  bridges  to  operate  as  follows 
from  April  1  to  October  15:  (1)  7  a.m. 
to  midnight,  open  on  signal  and  (2) 
midnight  to  7  a.m.,  open  on  signal,  if 
notification  is  given  prior  to  11  p.m.  It 
would  also  extend  the  current  period 
during  which  24-hours  advance  notice 
is  required  by  an  additional  60  days. 
This  advance  notice  is  now  required 
during  the  period  of  October  16  to 
March  31. 

New  subparagraph  (3)  for  the  S36 
Bridge,  mile  23.4,  at  Stillwater,  would 
be  added  to  existing  paragraph  (b)  of  33 
CFR  117.667  to  require  bridge  openings 
as  follows:  (3)  From  October  16  through 
May  14,  if  at  least  24  hours  notice  is 
given.  The  river  is  frozen  during  the 
winter  months  negating  the  necessity  for 
an  emergency  provision  during  that 
time  frame.  The  subparagraphs  would 
add  a  section  previously  omitted  and 
would  provide  an  operating  schedule 
for  this  bridge  for  the  entire  year. 

The  bridges  are  being  renamed  from 
the  existing  names  of  the  Burlington 
Northern  Santa  Fe  Railroad  Bridge,  Mile 
0.2.  the  U.S.  16-61  bridge.  Mile  0.3,  at 
Prescott,  the  Union  Pacific  railroad 
bridge.  Mile  17.3,  at  Hudson,  and  the 
S36  Bridge.  Mile  23.4.  at  Stillwater  to 
the  Burlington  Northern  Railroad 
Drawbridge,  Mile  0.2.  Prescott  Highway 
Drawbridge,  Mile  0.3,  and  the  Hudson 
Railroad  Drawbridge,  Mile  17.3,  and  the 
Stillwater  Highway  Bridge.  Mile  23.4, 
respectively.  The  reason  for  this  change 
is  to  have  the  regulation  reflect  how  the 
local  bridge  users  actually  refer  to  these 
bridges. 


Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  imder 
section  3(f)  of  the  Executive  Order 
12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Implementing  the  proposed  regulation 
would  allow  the  owners  of  drawbridges 
the  ability  to  reduce  the  number  of 
hours  drawtenders  are  required  to  be  on 
site  due  to  the  infrequency  of  requests 
to  open  drawbridges  between  midnight 
and  7  a.m.  and  from  mid-October  to 
mid-December.  Previous  requests  were 
authorized  for  drawbridges  to  remain 
closed  to  navigation  to  facilitate 
maintenance.  This  occurred  without 
complaints  from  commercial  or 
recreational  vessel  operators.  The 
Stillwater  Highway  Drawbridge.  Mile 
23.4,  requires  24-hour  advance 
notification  to  open  starting  on  October 
16.  This  has  been  the  operating 
schedule  for  many  years  and  has  not 
generated  complaints  from  the 
waterway  users  despite  the  heavy 
recreational  use  in  the  area. 

The  proposed  regulation  change 
would  not  affect  the  present  safe 
operation  of  bridges. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605  (b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 


ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offer  to  assist  small  entities  in 
understanding  the  proposed  rule  so  that 
they  could  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking 
process.  Any  individual  that  qualifies  or 
believes  he  or  she  qualifies  as  a  small 
entity  and  requires  assistance  with  the 
provisions  of  this  proposed  rule  may 
contact  Mr.  Roger  K.  Wiebusch.  Bridge 
Administrator,  Eighth  Coast  Guard 
District,  Bridge  Branch,  at  (314)  539- 
3900.  extension  378. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  On  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (l-«88-734-3247). 

Collection  of  Information 

This  proposed  rule  calls  for  no  new 
coUection-of-information  under  the 
Paperwork  Reduction  Act  of  1995  (44   • 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  proposed  rule  would  not 
impose  an  unfunded  mandate. 
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Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3  (a)  and  3  (b)(2) 
of  Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Envfronmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  conunents  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
imder  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  1 2866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  'Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figiire  2- 


1.  paragraph  (32),  of  Commandant 
Instruction  M16475.1D,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
Promulgation  of  changes  to  drawbridge 
regulations  has  been  found  not  to  have 
significant  effect  on  the  human 
environment.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges.  . 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  Sec.  499:  49  CFR  1.46; 
33  CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  In  §  117.667.  paragraph  (a)  and 
paragraph  (b).  introductory  text,  are  . 
revised  and  a  new  paragraph  (b)(3)  is 
added  to  read  as  follows: 

§117.667    St  Croix  RivOT. 

(a)  The  draws  of  the  Burlington 
Northern  Railroad  Drawbridge,  mile  0.2, 
Prescott  Highway  Drawbridge,  mile  0.3. 
and  the  Hudson  Railroad  Drawbridge, 
mile  17.3.  shall  operate  as  follows: 

(1)  From  April  1  to  October  15: 

(i)  7  a.m.  to  midnight,  the  draws  shall 
open  on  signal; 

(ii)  Midnight  to  7  a.m.,  the  draws  shall 
open  on  signal  if  notification  is  made 
prior  to  11  p.m., 

(2)  From  October  16  through  March 
31,  the  draw  shall  open  on  signal  if  at 
least  24  hours  notice  is  given. 

(b)  The  draw  of  the  Stillwater 
Highway  Bridge,  mile  23.4,  shall  opeii 
on  signal  as  follows: 

***** 

(3)  From  October  16  through  May  14. 
if  at  least  24  hours  notice  is  given. 

***** 

Dated:  April  2,  2002. 
Roy  J.  Casto, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  02-9108  Filed  4-15-02;  8:45  am) 

BHXING  COOE  4910-15-^ 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  02-003] 

RiN2115-AA97 

Safety  Zone;  Carqulnez  StraK,  Vallejo 
and  Crockett,  CA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  in  the 
navigable  waters  of  the  Carquinez  Strait 
surroimding  the  construction  site  of  the 
new  U.S.  Interstate  80  bridge  (Alfred 
Zampa  Memorial  Bridge)  over  a  30-day 
period  for  approximately  6-hours  per 
day.  The  purpose  of  this  safety  zone  is 
to  protect  persons  and  vessels  from 
hazards  associated  with  bridge 
construction  activities;  specifically, 
those  hazards  associated  with  stringing 
cables  across  the  Strait.  The  safety  zone 
will  temporarily  prohibit  usage  of  the 
Carquinez  Strait  waters  surrounding  the 
Alfred  Zampa  Memorial  Bridge; 
specifically,  no  vessels  will  be 
permitted  to  pass  beneath  the  bridge. 
DATES:  Conunents  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
May  16,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  the  Waterways 
Management  Branch  at  the  U.S.  Coast 
Guard  Marine  Safety  Office  San 
Francisco  Bay.  Coast  Guard  Island. 
Building  14,  Alameda,  California 
94501-5100.  or  deliver  them  to  room 
108  at  the  same  address  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  Waterways 
Management  Branch  of  Marine  Safety 
Office  San  Francisco  Bay  maintains  die 
public  docket  for  this  rulemaking. 
Comments  and  material  received  frtim 
the  public,  as  well  as  dociunents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  San 
Francisco  Bay.  Coast  Guard  Island. 
Building  14,  Room  108,  Alameda, 
California  94501-5100  between  9  a.m. 
and  4  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Ross  Sargent,  Chief. 
Waterways  Management  Branch,  U.S. 
Coast  Guard  Marine  Safety  Office  San 
Francisco  Bay.  (510)  437-3073. 
SUPPLEMENTARY  INFORMATION: 
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Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (COTP  San  Francisco 
Bay  02-003),  indicate  the  specific 
section  of  this  dociunent  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying.  If  you 
would  like  to  know  they  reached  us. 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 

them. 

In  ouj  final  rule,  we  will  include  a 
concise  general  statement  of  the 
comments  received  and  identify  any 
changes  from  the  proposed  rule  based 
on  the  comments.  If  as  we  expect,  we 
make  the  final  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register,  we  will  explain  our  good^ause 
for  doing  so  as  required  by  5  U.S.C. 
553(d)(3). 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the 
Waterways  Management  Branch  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  a  public  meeting  would 
aid  this  rulemaking,  we  will  hold  one  at 
a  time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  State  of  California  Department  of 
Transportation  (CALTRANS)  has 
determined  that  the  original  bridge 
spanning  Carquinez  Strait  must  be 
replaced.  CALTRANS  has  begim 
construction  on  the  new  bridge  (Alfred 
Zampa  Memorial  Bridge)  and  is  nearing 
a  phase  that  will  involve  stringing  steel 
cables  across  the  Strait.  More 
specifically,  the  cable  stringing  process 
will  involve  attaching  an  approximately 
1.5-inch  diameter  steel  cable  at  the 
bridge's  southern  terminus  and 
deploying  the  cable  from  a  reel- 
equipped  barge  as  it  is  towed 
northward.  The  cable  itself  will  be 
partially  submerged  in  the  Strait  until  it 
is  connected  to  the  northern  terminus, 
winched  upward  and  seciued 
approximately  150  feet  above  the  Strait. 


The  deployment  phase  will  take 
approximately  6  hours  for  each  cable. 

In  February  2002.  CALTRANS 
advised  the  Coast  Guard  Captain  of  the 
Port  that  a  series  of  channel  closiues 
would  be  necessary  in  order  to 
accomplish  the  cable  stringing.  The 
Coast  Guard,  along  with  CALTRANS, 
the  contractor,  a  joint  venture  of  FCI 
Constructors,  Inc./Cleveland  Bridge 
California,  Inc.  (FCI/CB).  and  the  San 
Francisco  Bar  Pilots,  have  been 
planning  the  logistics  for  the  closiues  in 
order  to  ensure  minimal  impacts  on 
involved  and  potentially  involved 
entities. 

The  purpose  of  this  proposed  safety 
zone  is  to  protect  persons  and  vessels 
from  hazards,  injiuy  and  damage 
associated  with  the  bridge  construction 
activities,  and  cable  stringing  in 
particular.  One  of  the  dangers  during 
the  cable  deployment  phase  is  the 
partially  submerged  cable  that  could 
inflict  serious  injiuy  or  death  to 
mariners,  as  well  as  cause  major  damage 
to  the  hull,  propeller  and  rudder  of 
vessels,  attempting  to  pass  over  it. 
Similarly,  the  cable  deployment  barge, 
its  towing  vessel  and  towing  line  all 
pose  significant  collision  dangers  to 
vessels  transiting  the  area.  In  addition, 
when  the  heavy  1.5-inch  steel  cable  is 
being  winched  to  approximately  150 
feet  above  the  Strait,  it  may  part  or  break 
loose  and  fall  upon  vessels  below. 

This  proposed  temporary  safety  zone 
in  the  navigable  waters  of  the  Carquinez 
Strait  surrounding  the  construction  site 
of  the  Alfred  Zampa  Memorial  Bridge 
would  be  in  effect  during  the  course  of 
a  30-day  period,  but  would  only  be 
enforced  for  approximately  six  hours  in 
a  given  day  .•The  times  would  be 
different  for  each  day  based  on  factors 
that  will  be  explained  in  detail  in  the 
Discussion  section.  In  addition,  this 
safety  zone  would  not  be  enforced 
everyday  during  the  30-day  period. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
a  safety  zone  that  would  be  enforced  for 
approximately  6  hours  per  day  on 
certain  days  between  June  17,  2002  and 
July  16,  2002.  The  proposed  safety  zone 
is  necessary  to  protect  persons  and 
vessels  from  hazards,  injury  and  damage 
associated  with  the  bridge  construction 
activities,  and  cable  stringing  in 
particular. 

The  proposed  safety  zone  would 
encompass  the  navigable  waters,  from 
the  surface  to  the  bottom,  within  two 
lines;  one  line  drawn  from  the 
westernmost  pier  at  Crockett  Marina 


[38°03'28''  N,  122°13'42''  W]  extending 
due  north  to  the  opposite  shore 
[38°03'56''  N,  122°13'42''  Wl,  and  the 
other  line  drawn  from  the  western  end 
of  the  C  &  H  Sugar  facility  (38°03'28''  N. 
122°13'26''  W]  extending  due  north  to 
the  opposite  shore  [38°03'54''  N, 
122°13'26''  W).  (Datum:  NAD  83). 

The  proposed  dates  and  approximate 
enforcement  times  are  based  on  certain 
factors  that  were  considered  by  the  U.S. 
Coast  Guard,  San  Francisco  Bar  Pilots, 
and  the  contractor,  FCI/CB.  These 
factors  included  working  with  favorable 
tides  and  currents;  and  minimizing 
closures  diuing  darkness,  and  the 
Foiuth  of  July  holiday.  The  proposed 
safety  zone  would  be  enforced  for 
approximately  6  hours  at  a  time.  On 
some  days  the  proposed  safety  zone  may 
be  enforced  for  less  than  6  hoiws.  The 
approximate  period  of  6  hoius  is  based 
on  the  time  required  to  string  each  of 
the  cables  from  the  bridge's  southern 
terminus  to  its  northern  terminus. 
Although  the  approximate  times  that  are 
being  proposed  here  are  for  a  duration 
of  approximately  5.5  hours  in  length, 
more  precise  times  will  be  known 
during  the  first  few  days  that  the  safety 
zone  will  be  enforced. 

CALTRANS  has  proposed  times  that 
provide  adequate  safety  to  construction 
crews  and  vessels  transiting  the  area, 
while  minimizing  the  impact  on  vessels 
transiting  through  the  Strait.  As  with 
other  construction  projects,  there  are 
certain  unknown  factors,  such  as 
weather  conditions  and  possible 
imforeseen  problems  that  will  only  be 
known  on  a  particular  day  diuing  the 
cable  stringing  process.  Therefore,  the 
proposed  safety  zone  enforcement 
periods  are  approximate  times  only. 
During  the  days  of  construction,  when 
further  information  becomes  available 
about  the  exact  times  that  the  proposed 
safety  zone  would  be  enforced,  the 
Captain  of  the  Port  would  advise  the     , 
public  in  several  ways.  Mariners  that 
would  or  could  be  effected  by  the 
channel  closures,  would  be  advised  to 
monitor  for  broadcast  notice  to  mariners 
alerts  on  VHF-FM  marine  channel  16  or 
contact  the  Captain  of  the  Port 
representative  on  scene  via  VHF-FM 
marine  channel  22.  Vessel  Movement 
Reporting  System  users  (VMRS  users) 
would  be  similarly  advised  by  Coast 
Guard  Vessel  Traffic  Service  San 
Francisco  via  VHF-FM  marine  chaimel 
14.  The  proposed  safety  zone  dates  and 
approximate  enforcement  times  are  as 
follows: 
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Date 


Safety  zone  in  effect 


Safety  zone  expires 


June  17.  2002 
June  18,  2002 
June  19.  2002 
June  20.  2002 
June  21,  2002 
June  22,  2002 
June  23,  2002 
June  24,  2002 
June  25,  2002 
June  26.  2002 
June  27.  2002 
June  28.  2002 
June  29,  2002 
June  30,  2002 
July  1.  2002    .. 
July  2.  2002    .. 
Julys,  2002   .. 
July  4.  2002    .. 
July  5,  2002   .. 
July  6,  2002    .. 
July  7,  2002    .. 
July  8.  2002   ., 
July  9.  2002    .. 
July  10.  2002 
July  11.2002 
July  12.  2002 
Jiiy  13.  2002 
July  14.  2002 
July  15.  2002 
July  16.  2002 


7:30  a.m. 

9a.m 

10  a.m.    ... 
11:30  a.m. 
1  p.m 

8  a.m 

9  a.m 

9:30  a.m. 

10  a.m.    ... 
10:30  a.m. 

4  a.m 

4:30  a.m. 
5:30  a.m. 
6:30  a.m. 
7:30  a.m. 
8:30  a.m. 

5  a.m 


8:30  a.m. 
9:30  a.m. 
10  a.m.    .. 
10:30  a.m. 

4  a.m 

5  a.m 

5:30  a.m. 

7  a.m 

7:30  a.m. 


I  p.m. 
2:30  p.m. 
3:30  p.m. 
5  p.m. 
6:30  p.m. 
1:30  p.m. 
2:30  p.m. 

3  p.m. 
3:30  p.m. 

4  p.m. 
9:30  a.m. 

10  a.m. 

II  a.m. 
12  (noon) 

1  p.m. 

2  p.m. 
10:30  a.m. 

No  safety  zone  enforced 
No  safety  zone  enforced 
No  safety  zone  enforced 
No  safety  zone  enforced 

2  p.m. 

3  p.m. 
3:30  p.m. 

4  p.m. 
9:30  a.m. 
10:30  a.m. 

11  a.m. 
12:30  p.m. 
12:30  p.m. 


Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)(44 
FR  11040,  February  26, 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

The  effect  of  this  regulation  would  not 
be  significant  for  several  reasons.  The 
San  Francisco  Bar  Pilots,  responsible  for 
guiding  all  deep  draft  commercial 
vessels  in  the  area  of  the  safety  zone, 
have  been  working  closely  with 
CALTRANS,  the  contractor,  and  the 
U.S.  Coast  Guard  in  order  to  ensure 
minimal  impact  to  deep  draft 
commercial  vessel  traffic.  The  safety 
zone  would  be  enforced  for 
ai^roximately  6  hours  per  day,  taking 
into  account  tides,  cvurents,  daylight 
and  vessel  traffic  patterns.  In  addition, 
we  have  attempted  to  minimize  impacts 
on  the  regional  commercial  and  sport 
fishing  industries.  Finally,  advance 
notifications  of  the  channel  closiues 


would  be  made  to  the  local  maritime 
community  by  broadcast  notice  to 
mariner  alerts  over  marine  band  radio, 
on-scene  Captain  of  the  Port 
representatives  and  Coast  Guard  Vessel 
Traffic  Service  radio  communications. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
ovtrned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

"The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  or 
operators  of  commercial  shrimp  or 
charter  fishing  vessels  intending  to 
transit  through  the  Alfred  Zampa 
Memorial  Bridge  construction  area 
during  safety  zone  enforcement  periods 
(temporary  channel  closures). 
Additionally,  since  recreational  sport 
fishing  vessels  would  not  be  able  to 
transit  the  chaimel  during  temporary 
channel  closures,  and  thus  possibly 


divert  to  fish  at  other  places  and  times, 
local  bait  and  tackle  businesses  may  be 
impacted. 

This  safety  zone  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  Although  the 
safety  zone  would  apply  to  the  entire 
width  of  the  Strait,  the  rule  would 
normally  be  enforced  for  six  hours 
usually  early  in  the  day,  during  the 
height  pf  the  day's  first  tidal  cycle.  Such 
predictability  would  enable  fishing 
vessels  to  schedule  transits  through  the 
safety  zone  area  before  or  after  the  6- 
hour  safety  zone  enforcement  periods. 
Before  and  during  the  enforcement 
periods,  Captain  of  the  Port 
representatives  in  patrol  vessels  would 
assume  their  stations  to  the  east  and 
west  of  the  safety  zone  to  provide  notice 
and  enforcement  of  the  zone.  The  Coast 
Guard  would  also  issue  broadcast  notice 
to  mariners  alerts  via  VHF-FM  marine 
channel  16  before  the  safety  zone  is 
enforced. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
^s  rule  would  economically  affect  it. 
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Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Ross  Sargent,  U.S.  Coast  Guard  Marine 
Safety  Office  San  Francisco  Bay  at  (510) 
437-3073. 
Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiire  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 


Executive  Order  12988,  Civil  JusUce 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 


Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Govenmient  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Efiiects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
envirorunental  impact  of  this  proposed 


rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  new  §  165.T1 1-078  to  read  as 
follows: 

f  165T11-078    Safety  Zone:  Carqulnez 
Strait,  Valleio  and  Crockett,  CA. 

(a)  Location.  The  safety  zone 
encompasses  the  navigable  waters,  from 
the  surface  to  the  bottom,  within  two 
lines;  one  line  drawn  bom  the 
westernmost  pier  at  Crockett  Marina 
(38°03'28''  N,  122°13'42''  W]  extending 
due  north  to  the  opposite  shore 
[38°03'56''  N,  122°13'42''  W],  and  the 
other  line  drawn  from  the  western  end 
of  the  C  &  H  Sugar  faciUty  (38°03'28''  N. 
122°13'26''  W]  extending  due  north  to 
the  opposite  shore  l38°03'54''  N. 
122°13'26''  W].  (Datum:  NAD  83]. 

(b)  Effective  period.  This  safety  zone 
is  effective  from  7:30  a.m.,  June  17,  2002 
to  12:30  p.m..  July  16,  2002. 

(c)  Enforcement  periods.  The  Coast 
Guard  will  notify  the  maritime  pubhc  of 
the  precise  times  for  enforcement  of  the 
safety  zone  via  broadcast  notice  to 
mariners.  Vessel  Traffic  Service  radio 
communications,  and  Captain  of  the 
Port  representatives  on  scene.  If  the 
safety  zone  is  no  longer  needed  prior  to 
the  scheduled  termination  times,  the 
Captain  of  the  Port  will  cease 
enforcement  of  this  safety  zone  and  will 
announce  that  fact  via  broadcast  notice 
to  mariners.  The  safety  zone  dates  and 
times  are  as  follows: 


Date 


June  17,  2002 
June  18.  2002 
June  19,  2002 
June  20,  2002 


Safety  zone  in  effect 


7:30  a.m 

9  a.m    

10  a.m    ... 
11.30  a.m 


Safety  zone  expires 


1  p.m. 
2:30  p.m. 
3:30  p.m. 
5  p.m. 
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Date 

June  21,  2002 

June  22.  2002 

June  23,  2002 

June  24,  2002 

June  25,  2002 

June  26,  2002 

June  27,  2002 

June  28,  2002 

June  29,  2002 

June  30,  2002 

July  1,  2002  

July  2,  2002  

July  3,  2002  

July  4,  2002    

July  5,  2002    

July  6,  2002    

July  7.  2002    

July  8,  2002  

July  9.  2002  

July  10,  2002  

July  11,2002  

July  12.  2002  

July  13,  2002  

July  14.  2002  

July  15.  2002  

July  16,  2002  


Safety  zone  in  effect 


Safety  zone  expires 


1  p.m    

8  a.m    

9  a.m    

9:30  a.m 

10  a.m    ... 
10:30  a.m 

4  a.m    

4:30  a.m 
5:30  a.m 
6:30  a.m 
7:30  a.m 
8:30  a.m 

5  a.m    


8:30  a.m 
9:30  a.m 
10  a.m    ... 
10:30  a.m 

4  a.m    ..... 

5  a.m    

5:30  a.m 

7  a.m    

7:30  a.m 


6:30  p.m. 
1:30  p.m. 
2:30  p.m. 

3  p.m. 
3:30  p.m. 

4  p.m. 
9:30  a.m. 

10  a.m. 

11  a.m. 

12  (noon) 

1  p.m. 

2  p.m. 
10:30  a.m. 

No  safety  zone  enforced. 
No  safety  zone  enforced. 
No  safety  zone  enforced. 
No  safety  zone  enforced. 

2  p.m. 

3  p.m. 
3:30  p.m. 

4  p.m.' 
9:30  a.m. 
10:30  a.m. 
11  a.m. 
12:30  p.m. 
12:30  p.m. 


(d)  Regulations.  In  accordance  with 
tne  general  regulations  in  §  165.23  of 
this  part,  no  person  or  vessel  may  enter, 
transit  through,  or  anchor  within  this 
safety  zone  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative. 

Dated:  April  5,  2002. 
L.L.  Hereth. 

Captain,  Coast  Guard,  Captain  of  the  Port, 

San  Francisco  Bay. 

[FR  Doc.  02-9131  Filed  4-15-02;  8:45  am] 

BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  167 
[USCG-2001-11201] 

Port  Access  Routes  Study;  Along  ttie 
Sea  Coast  and  in  ttte  Approaches  to 
the  Cape  Fear  River  and  Beaufort  Inlet, 
North  Carolina 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  study;  reopening  of 

comment  period. 

summary:  The  Coast  Guard  announced 
in  the  Federal  Register  that  we  were 
conducting  a  Port  Access  Routes  Study 
(PARS)  to  evaluate  the  need  for  vessel- 
routing  or  other  vessel-traffic- 
management  measures  along  the  sea 
coast  of  North  Carolina  and  in  the 
approaches  to  the  Cape  Fear  River  and 
Beaufort  Inlet.  We  understand  that 
government  agencies  as  well  as  private 


entities  did  not  receive  notification  of 
the  PARS  until  late  in  the  original 
comment  period,  which  ended  March 
19.  2002.  Therefore,  we're  reopening  the 
comment  period  through  May  19.  2002. 
to  allow  more  time  for  public  comment. 

DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  May  19.  2002. 

ADDRESSES:  To  make  siu'e  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-2001-11201).  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington.  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington.  DC, 
between  9  a.m.  and  5  p.m.,  Monday    • 
through  Friday,  except  Federal  holidays. 
The  telephone  nimiber  is  202-366^ 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
document.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 


Nassif  Building.  400  Seventh  Street 
SW..  Washington.  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice  of 
study,  call  Tom  Flyim.  Project  Officer. 
Aids  to  Navigation  and  Waterways 
Management  Branch.  Fifth  Coast  Guard 
District,  telephone  757-398-6229.  e- 
mail  TWfIynn@lantd5.uscg.mil:  or 
George  Detweiler,  Office  of  Vessel 
Traffic  Management,  Coast  Guard, 
telephone  202-267-0574,  e-mail 
Gdetweiler@comdt.uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard.  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  study  by  submitting  comments  and 
related  material.  If  you  do  so,  please 
include  your  name  and  address,  identify 
the  docket  number  for  this  notice  of 
study  (USCG-2001-11201),  indicate  the 
specific  section  of  this  docxmient  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  You  may 
submit  your  conunents  and  material  by 
mail,  delivery,  fax,  or  electronic  means 
to  the  Docket  Management  Facility  at 
the  address  under  ADDRESSES;  but 
please  submit  your  comments  and 
material  by  only  one  means.  If  you 
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submit  them  by  mail  or  delivery,  submit 
them  in  an  unbound  format,  no  larger 
than  81/2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  study,  we  will  hold  one 
at  a  time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

On  January  18,  2002,  the  Coast  Guard 
published  a  notice  in  the  Federal 
Register  entitled  "Port  Access  Routes 
Study;  Along  the  Sea  Coast  and  in  the 
Approaches  to  the  Cape  Fear  River  and 
Beaufort  Inlet,  North  Carolina"  (67  FR 
2616).  The  purpose  of  the  study  is  to 
evaluate  the  need  for  vessel-routing  or 
other  vessel-traffic-management 
measures  along  the  sea  coast  of  North 
Carolina  and  in  the  approaches  to  the 
Cape  Fear  River  and  Beaufort  Inlet. 

The  goal  of  the  stud^  is  to  help  reduce 
the  risk  of  marine  casualties  and 
increase  the  efficiency  of  management 
of  vessel  traffic  in  the  study  area.  The 
recommendations  of  the  study  may  lead 
to  futuje  rulemaking  or  to  appropriate 
international  agreements.  . 

Dated:  April  9.  2002. 
Joseph  J.  Angelo, 

Director  of  Standards.  Marine  Safety,  Security 
and  Envimnmental  Protection. 
(FR  Doc.  02-9100  Filed  4-15-02;  8:45  am] 
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New  Jersey  Gold  Track  Program  Under 
Project  XL 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnOM:  Proposed  rule;  Request  for 
comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  proposing  to 


modify  the  regulations  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  and  the  Clean  Air  Act 
(CAA)  to  enable  the  implementation  of 
the  New  Jersey  Department  of 
Environmental  Protection  (NJDEP)  Gold 
Track  Program  (Gold  Track),  which  has 
been  developed  under  EPA's  Project 
excellence  and  Leadership  (Project  XL) 
Program.  Project  XL  is  a  national  pilot 
program  that  allows  state  and  local 
governments,  businesses  and  federal 
facilities  to  develop  with  EPA 
innovative  strategies  to  test  better  or 
more  cost-effective  ways  of  achieving 
environmental  and  public  health 
protection.  In  exchange,  EPA  will  issue 
regulatory,  program,  policy,  or 
procedural  flexibilities  to  conduct  the 
pilot  experiments. 

In  today's  proposed  rule.  EPA  is 
providing  high  performing  companies  in 
New  Jersey  with  the  regulatory 
flexibility  to  test  environmental 
management  strategies  that  produce 
increased,  measurable  results.  NJDEP 
has  expressed  an  interest  in  Project  XL 
to  test  new  pilot  ideas  with  a  select 
group  of  facilities  that  focus  resources 
on  activities  NJDEP  believes  would 
provide  progressively  greater 
environmental  benefits  than  are 
achievable  through  compliance  with 
current  regulatory  requirements.  This 
proposed  rule  is  intended  to  provide  the 
multimedia  regulatory  flexibility  that 
will  enable  these  test  projects  to  move 
forward. 

Under  the  proposed  CAA  rule 
modifications,  participating  Gold  Track 
facilities  would  be  able  to  obtain  a 
Plantwide  Applicability  Limit  (PAL) 
based  on  past  actual  emissions.  As  long 
as  a  Gold  Track  facility  did  not  exceed 
the  emission  level  identified  in  its  PAL 
for  a  particular  pollutant,  it  would  be 
exempted  from  major  New  Source 
Review  (NSR)  for  that  pollutant.  Also, 
this  proposed  rule  encourages  the 
development  of  Combined  Heat  and 
Power  (CHP)  technologies  in  New  Jersey 
by  allowing  a  CHP  facility  participating 
in  Gold  Track  to  obtain  a  PAL  using  its 
own  past  actual  emissions  plus  the 
offset  emissions  derived  from  the 
shutting  down  or  curtailment  of  boilers 
at  the  off-site  facility. 

Under  today's  proposed  modifications 
under  RCRA  for  Gold  Track 
participants,  secondary  materials 
destined  for  recycling  that  would 
otherwise  be  considered  solid  wastes 
would  be  excluded  from  the  definition 
of  solid  waste,  provided  certain 
conditions  are  met.  Participating 
facilities  would  also  be  allowed  up  to 
180  days  (or  270  days  as  applicable)  to 
accumulate  hazardous  waste  without  a 


permit  as  long  as  specified  conditions 
are  met. 

DATES:  Public  Comments:  All  public 
comments  on  the  proposed  rule  must  be 
received  on  or  before  May  16,  2002. 
unless  a  public  hearing  is  requestesd.  in 
which  case  comments  must  be  received 
no  later  than  30  days  following  the 
hearing.  Comments  provided 
electronically  will  be  considered  timely 
if  they  are  submitted  electronically  by 
11:59  p.m.  (Eastern  time)  May  16,  2002. 
unless  a  public  hearing  is  requested,  in 
which  case  they  must  be  received  by 
11:59  p.m.  (Eastern  time)  on  the  date  30 
days  following  the  hearing. 

PuWjc  Hearing:  Commenters  may 
request  a  public  hearing  by  April  30. 
2002.  during  the  public  comment 
period.  Commenters  requesting  a  public 
hearing  should  specify  the  basis  for 
their  request.  If  a  hearing  is  requested 
based  on  a  relevant  issue,  it  will  be  held 
by  May  7,  2002.  during  the  last  week  of 
the  public  comment  period.  Requests  for 
a  public  hearing  should  be  submitted  to 
the  address  below.  If  a  public  hearing  is 
scheduled,  the  date,  time,  and  location 
will  be  available  through  a  Federal 
Register  aimouncement  or  by  contacting 
Mr.  Stan  Siegel  at  the  U.S.  EPA  Region 
2  office. 

ADDRESSES:  Comments:  Written 
comments  should  be  mailed  to  the 
RCRA  Information  Center  Docket  Clerk 
(5305W),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  NW, 
Washington,  DC  20460.  Please  send  an 
original  and  two  copies  of  all  conmients, 
and  refer  to  Docket  Number  F-2001- 
NJGP-FFFFF. 

Request  for  a  Hearing:  Requests  for  a 
hearing  should  be  mailed  to  the  RCRA 
Information  Center  Docket  Clerk 
{5305G),  U.S.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.  NW, 
Washington,  DC  20460.  Please  send  an 
original  and  two  copies  of  all  comments, 
and  refer  to  Docket  Number  F-2001- 
NJGP-FFFFF.  A  copy  should  also  be 
sent  to  Mr.  Stan  Siegel  at  the  U.S.  EPA 
Region  2  office.  Mr.  Siegel  may  be 
contacted  at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Region  2.  290  Broadway.  25th  Floor, 
New  York.  NY  10007.  (212)  637-3701. 
Viewing  Project  Materials:  A  docket 
containing  the  proposed  rule.  Final 
Project  Agreement,  supporting 
materials,  and  public  comments  is 
available  for  public  inspection  and 
copying  at  the  RCRA  Iiiformation  Center 
(RIC).  located  at  Crystal  Gateway.  1235 
Jefferson  Davis  Highway.  First  Floor, 
Arlington,  Virginia.  The  RIC  is  open 
from  9  am  to  4  pm  Monday  through 
Friday,  excluding  Federal  holidays.  The 
public  is  encouraged  to  phone  in 
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advance  to  review  docket  materials. 
Appointments  can  be  scheduled  by 
phoning  the  Docket  Office  at  (703)  603- 
9230.  Refer  to  RCRA  docket  number  F- 
2001-NJGP-FFFFF.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  15  cents  per 
page.  Project  materials  are  also  available 
for  review  for  today's  action  on  the 
World  Wide  Web  at  http:// 
www.  epa  .gov/projectxl/. 

A  duplicate  copy  of  the  docket  is 
available  for  inspection  and  copying  at 
the  U.S.  EPA  Region  2  Library,  290 
Broadway,  16th  Floor,  New  York,  NY 
10007,  during  normal  business  hours. 
Persons  wishing  to  view  the  duplicate 
docket  at  the  New  York  location  are 
encoiu-aged  to  contact  Mr.  Siegel  in 
advance,  by  telephoning  (212)  637- 
3701. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Siegel,  or  Mr.  David  Beck.  (919)  541- 
5421  or  Mr.  Chad  Carbone,  (202)  564- 
1017.  U.S.  EPA.  Room  1027WT  (1807), 
1200  Pennsylvania  Ave..  NW, 
Washington,  DC  20460.  Further 
information  on  today's  action  may  also 
be  viewed  on  the  World  Wide  Web  at 
http://www.epa.gov/projectxl/.  For 
additional  information  on  the  applicant 
process  see  supplementary  information. 
SUPPLEMENTARY  INFORMATION:  The  Gold 
Track  Program  (Gold  Track)  is  part  of 
NJDEP's  efforts  to  create  a  State-run 
tiered  performance-based  program. 
Currently,  facilities  may  join  NJDEP's 
Silver  Track  Program,  which  is  a  lower- 
level  tier  that  provides  recognition  for 
commitments  to  a  certain  level  of 
environmental  enhancement.  Gold 
TYack  expands  upon  these 
environmental  commitments,  and  offers 
proportionally  greater  recognition,  as 
well  as  actual  federal  regulatory 
flexibility  to  participating  facilities. 
NJDEP  is  partnering  with  EPA  in  the 
Gold  Track  effort  under  the  XL  program, 
so  as  to  be  able  to  offer  federal 
regulatory  flexibility  to  Gold  Track 
participants. 

NJDEP  will  require  that  facilities 
participating  in  Gold  Track  conunit  to: 
community  outreach;  a  demonstrated 
Environmental  Management  System; 
declining  facility-wide  air  emissions 
caps  based  on  past  actual  emissions; 
conversion  of  all  non-de  minimis  air 
soiurces  to  State-of-the-Art  controls  over 
15  years;  procurement  of  advanced 
technology/alternative  fuel  vehicles; 
commitment  to  procure  cleaner  energy; 
greenhouse  gas  reductions  of  a 
minimum  of  3.5%  below  1990  baseline 
levels  within  five  years  of  executing  a 
Gold  Track  covenant  with  NJDEP;  and 
enhanced  pollution  prevention. 


Gold  Track  will  be  limited  to  nine 
participants  who  must  pass  a  rigorous 
screening  and  application  process. 
Upon  acceptance  into  Gold  Track, 
NJDEP  will  enter  into  a  covenant 
agreement  with  each  participating 
facility  that  will  detail  all  aspects  of 
Gold  Track  participation,  monitoring, 
and  reporting.  Facility  covenant  terms 
and  performance  standards  will  be 
made  enforceable  through  a 
combination  of  federal  and  state  rule 
changes,  as  well  as  changes  to 
individual  facility  permits. 

The  terms  of  the  overall  Gold  Track 
XL  project  are  contained  in  a  Final 
Project  Agreement  (FPA)  which  was  the 
subject  of  a  Notice  of  Availability 
published  in  the  Federal  Register  on 
December  20,  2000  (65  FR  79854)  and 
which  was  signed  by  EPA  and  NJDEP  on 
January  19,  2001.  The  Final  Project 
Agreement  (FPA)  is  available  to  the 
public  at  the  EPA  Docket  in 
Washington,  DC,  in  the  U.S.  EPA  Region 
2  Library,  and  on  the  World  Wide  Web 
at  http://www.epa.gov/projectxl/. 

The  rules  proposed  for  revision  under 
the  CAA  are  being  proposed  under  a 
procedure  called  parallel  processing, 
whereby  EPA  proposes  rulemaking 
action  conciurently  with  the  state's 
procedures  for  amending  its  regulations. 
If  the  proposed  revision  is  substantially 
changed  in  areas  other  than  those 
identified  in  this  document,  EPA  will 
evaluate  those  changes  and  may  publish 
another  notice  of  proposed  rulemaking. 
If  no  substantial  changes  are  made  other 
than  those  areas  cited  in  this  doounent. 
EPA  will  publish  a  final  rulemaking  on 
the  revisions.  The  state  proposed  rules 
cited  in  this  prc^osed  rulemaking  can 
be  obtained  from  the  NJDEP  by 
contacting  Mr.  Walter  Brown  (609-292- 
0716)  at  its  Office  of  Legal  Affairs.  401 
E.  State  Street,  Trenton,  New  Jersey. 
This  is  also  available  through  the  NJDEP 
Web  site,  www. state. nj. us/ dep/opppc. 
The  proposed  state  rules  can  also  be 
viewed  as  part  of  the  docket  for  this 
proposed  rule  at  the  locations  listed 
under  ADDRESSES  above.  The  final 
rulemaking  action  by  EPA  will  occur 
only  after  the  SIP  revision  has  been 
adopted  by  New  Jersey  and  submitted 
formally  to  EPA  for  incorporation  into 
the  SIP. 

Outline  of  Today's  Proposed  Rule 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Authority  ^ 

II.  Background 

A.  What  is  Project  XL? 

B.  What  is  EPA  Announcing? 

C.  How  Have  Stakeholders  Been  Involved 
in  this  Project? 

D.  What  are  the  Goals  of  Gold  Trade? 


E.  What  Regulatory  Changes  Will  Be 
Necessary  to  Implement  this  Project? 

F.  Why  is  EPA  Considering  Allowing  Gold 
Track? 

G.  What  Are  the  Environmental  Benefits 
Anticipated  through  Gold  Track? 

H.  What  Are  the  Provisions  for  Enforcing 

the  Terms  of  Gold  Track? 
I.  How  Long  Will  this  Project  Last  and 

When  Will  It  Be  Completed? 
J.  Project  Expectations. 
K.  Gold  Track  Implementation  Procedures. 
L.  Early  Termination/Withdrawal 

Procedures  for  EPA  or  NJDEP. 

III.  Summary  of  Proposed  Rule  Changes 

under  the  Clean  Air  Act 

A.  Summary  of  Regulatory  Requirements 
for  the  Gold  Track. 

B.  Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  Regulations. 

C.  Major  Nonattainment  NSR. 

D.  Proposed  Regulatory  Changes. 

1.  Changes  to  the  Definition  of  "Major 
Modification." 

2.  Duration  of  Plantwide  Applicability 
:  Limits  (PALs). 

3.  Changes  to  the  Definition  of  "Building, 
Structure,  Facility,  and  Installation"  for 
Combined  Heat  and  Power  (CHP) 
Facilities. 

IV.  Summary  of  the  Proposed  Rule 

Conditions  under  the  Resource 
Conservation  and  Recovery  Act 

A.  Exclusion  from  the  Definition  of  Solid 
Waste  for  Materials  Destined  for 
Recycling. 

1.  Purpose  and  Context  of  Proposed  Rule 

2.  Rationale  for  Allowing  an  Exclusion 
from  the  Definition  of  Solid  Waste 

3.  Applicability  of  the  Exclusion  from  the 
Definition  of  Solid  Waste 

4.  Criteria  for  Obtaining  a  Solid  Waste 
Exclusion  from  NJDEP 

5.  Protection  of  Human  Health  and  the 
Environment 

6.  Summary  of  Applicable  Management 
Standards  for  Excluded  Solid  Waste 

(i)  Types  of  Hazardous  Waste  not  Eligible 

for  Exclusion  under 
Gold  Track 
(ii)  Requirements  for  Confirmation  from 

NJDEP  Prior  to  Exclusion 
(iii)  Notiflcation  of  Changes  in  Operation 
(iv)  Storage  of  Excluded  Materials  Destined 

for  Recycling 
(v)  Labeling  Storage  Containers 
(vi)  Monitoring  and  Record  Keeping 
(vii)  Annual  Report 

B.  180-Day  Accumulation  Period  for 
Hazardous  Waste  Generated  by  Gold 
Track  Participants 

1.  Purpose  and  Context  of  Proposed  Rule 

2.  Rationale  for  Allowing  Gold  Track 
Facilities  180  Days  (or  270  Days)  to 
Accumulate  Waste 

3.  Protection  of  Human  Health  and  the 
Environment 

4.  Additional  Accumulation  Time  for 
Trahsport  over  200  Miles 

5.  Summary  of  Applicable  Management 
Standards 

(i)  Accumulation  Units 

(ii)  Measures  to  Ensure  Wastes  are  not 

Accumulated  for  More  Than  180  (or  270) 

Days 
(iii)  Labeling  and  Marking  Accumulation 

Units 
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(iv)  Preparedness  and  Prevention 
(v)  Contingency  Plan  and  Emergency 

Procedures 
(vi)  Personnel  Training 
6.  Special  Conditions  for  Gold  Track 

Generators  Accumulating  Hazardous 

Waste  for  up  to  180  (or  270)  Days 
C.  State  Authority— Applicability  of  Rules 

in  Authorized  States 
V.  Additional  Information 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

F.  Executive  Order  13132:  Federalism 

G.  Executive  Order  13175:  Consultation 
and  Coordination  With  Tribal 
Governments 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Executive  Order  13211:  Actions 

Concerning  Regulations  That 

Significantly  Affect  Energy  Supply. 

Distribution,  or  Use 

I.  Authority 

These  regulations  are  proposed  under 
the  authority  of  sections  101(h)(1).  110. 
161-169, 172-173,  and  301(a)(1)  of  the 
Clean  Air  Act  (CAA);  and  under  the 
authority  of  sections  2002  and  3002  of 
the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  42 
U.S.C.  6912  and  6922. 

n.  Background 

A.  What  Is  Project  XL? 

Project  XL,  which  stands  for 
"excellence  and  Leadership."  is  a 
national  pilot  program  that  tests 
innovative  ways  of  achieving  better  and 
more  cost-effective  public  health  and 
environmental  protection  through  site- 
specific  agreements  with  project 
sponsors.  Project  XL  was  aimounced  on 
March  16. 1995  (see  60  FR  27282  (May 
23. 1995)  and  60  FR  55569  (November 
1. 1995).  The  intent  of  Project  XL  is  to 
allow  EPA,  States,  and  regulated  entities 
to  experiment  with  pragmatic, 
potentially  promising  regulatory 
approaches,  both  to  assess  whether  they 
provide  superior  environmental 
performance  and  other  benefits  at  the 
specific  facility  affected,  and  also 
whether  they  should  be  considered  for 
wider  application.  Todays  proposed 
regulation  would  enable 
implementation  of  Gold  Track.  These 
pilot  efforts  are  crucial  to  EPA's  ability 
to  test  new  strategies  that  reduce  the 
regulatory  burden  and  promote 


economic  growth  while  achieving  better 

environmental  and  public  health 

protection. 

B.  What  Is  EPA  Announcing? 

On  September  30.  1999.  NJDEP 
submitted  a  proposal  for  a  pilot  project 
under  the  Project  XL  Program  to  EPA. 
The  process  for  reviewing  and  accepting 
the  pilot  project  included  gathering 
input  from  industry  representatives, 
non-governmental  organizations.  State 
and  EPA  officials,  as  well  as  providing 
opportimity  for  public  participation.  As 
discussed  in  more  detail  below,  the 
proposal  has  advanced  to  the  final  steps 
of  the  Project  XL  process.  In  today's 
proposed  rule,  EPA  announces  revisions 
to  the  national  Air  regulations  at  40  CFR 
51.165  and  52.1603  that  will  allow  Gold 
Track  to  be  implemented.  However, 
NJDEP  will  need  to  revise  its  own 
regulations  to  authorize  the  pilot 
program,  submit  a  SIP  revision  to  EPA 
for  approval  and  issue  modified  permits 
to  participating  companies  before  this 
rule  can  be  implemented. 

EPA  is  also  proposing  revisions  to 
regulations  for  the  management  of 
hazardous  waste  including  40  CFR  parts 
261,  262,  264,  265,  and  270  that  would 
enable  NJDEP  to  implement  the  portions 
of  this  project  requiring  RCRA 
regulatory  changes.  These  changes  to 
the  RCRA  regulations  would  not  take 
effect  in  New  Jersey  until  the  changes 
are  codified  as  state  law. 


C.  How  Have  Stakeholders  Been 
Involved  in  This  Project? 

Gold  Track  is  the  culmination  of  joint 
public  and  private  sector  discussions 
conducted  over  the  past  several  years. 
Starting  in  1996,  the  New  Jersey 
Chemical  Industry  Project  (NJICP) 
identified  and  evaluated  opportunities 
to  implement  creative  solutions  for 
more  efficient  and  effective 
environmental  performance.  The 
stakeholders  participating  in  the  NJCIP 
included  representatives  from  the  batch 
chemical  industry,  trade  associations, 
community,  academic  and 
environmental  groups,  USEPA  and  the 
NJDEP.  A  subset  of  this  group  and 
additional  experts  and  non- 
governmental organizations  (NGOs) 
formed  the  Flexible  Track  Team,  which 
developed  the  fi-amework  and  many  of 
the  details  which  NJDEP  adopted  for  the 
Silver  and  Gold  Track  Program.  The 
establishment  of  Gold  Track  is  the  direct 
outgrowth  of  proposals  identified  by 
these  stakeholders.  NJDEP  invited  all 
stakeholders  including  environmental 
groups,  NGOs,  industry  representatives, 
and  other  interested  parties  to 
participate  in  the  development  of  Gold 
Track- 


To  further  encoiuage  input  during  the 
Gold  Track  Final  Project  Agreement 
(FPA)  development  process,  NJDEP 
provided  public  notice  of  the  meeting 
schedule  for  the  February  15,  March  2, 
and  March  16.  2000  Gold  Track 
stakeholder  meetings.  The 
announcement  was  published  in  the 
Star  Ledger,  the  Courier  Post,  and  the 
Asbury  Park  Press,  on  or  about  the  11th 
of  February.  NJDEP  also  posted  a  legal 
advertisement  for  the  March  16.  2000 
meeting  in  the  March  6,  2000  New 
Jersey  Register.  Additional  stakeholder 
meetings  were  completed  by  the  end  of 
June  2000.  All  Gold  Track  Stakeholder 
meeting  schedules  were  posted  on 
NJDEP's  Web  site  at  http:// 
www.state.nj.us/dep/opppc/. 

Stakeholders  will  also  have  formal 
opportunities  to  comment  on  provisions 
of  any  state  rules  that  may  be  proposed 
to  implement  the  program.  In  addition, 
under  the  CAA.  stakeholders  will  have 
formal  opportunities  to  comment  on  any 
modified  permits  and  other  legal 
implementing  mechanisms  under  the 
procedures  established  at  40  CFR  51.165 
and  52.1603  and  this  rule.  We  invite 
interested  stakeholders  to  submit 
comments  on  this  proposed  rule  to  the 
contacts  listed  in  the  ADDRESSES  section 

above. 

NJDEP  will  require  that  participants 
accepted  into  Gold  Track  conduct 
quarterly  meetings  with  a  local 
community  outreach  citizen  advisory 
panel  as  part  of  their  community 
outreach  program.  These  meetings  are 
envisioned  as  an  extension  of  the  State- 
level  stakeholder  process. 

D.  What  Are  the  Goals  of  Gold  Track? 

Gold  Track  is  part  of  NJDEP's  efforts 
to  create  a  State-run  tiered  performance- 
based  program.  Currently,  facilities  may 
join  NJDEP's  Silver  Track  Program, 
which  is  a  lower-level  tier  that  provides 
recognition  for  commitments  to  a 
certain  level  of  environmental 
enhancement.  Gold  Track  expands  upon 
these  environmental  commitments,  and 
offers  proportionally  greater  recognition, 
as  well  as  federal  regulatory  flexibility 
to  participating  facilities.  NJDEP  is 
partnering  with  EPA  in  the  Gold  Track 
effort  under  the  XL  program,  so  as  to  be 
able  to  offer  federal  regulatory  flexibility 
to  Gold  Track  participants. 

Gold  Track,  once  implemented, 
would  be  the  top  performance  tier  of 
NJDEP's  Silver  and  Gold  Program  for 
Environmental  Performance.  New 
Jersey's  goal  in  creating  this  tiered 
system  is  to  encourajge  environmentally 
progressive  companies  to  commit  to 
further  reductions  in  emissions  and  to 
adopt  environmentally  sustainable 
practices  beyond  those  currently 
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required  by  Federal  or  State  law.  In 
initiating  the  Gold  Track  Program. 
NJDEP  is  pursuing  reductions  in  criteria 
and  hazardous  air  pollutants,  carbon 
dioxide  and  other  greenhouse  gases, 
encouraging  enhanced  hazardous  waste 
management,  promoting  procurement  of 
renewable  energy,  fostering  facilities' 
use  of  environmental  management 
systems,  and  increasing  companies' 
accountability  to  and  communication 
with  the  general  public  and  local 
communities.  In  return  for  meeting  the 
stringent  entry  requirements  and 
environmentid  commitments  of  Gold 
Track,  participating  facilities  will 
receive  certain  CAA  and  RCRA 
r^ulatory  flexibilities  which  are 
described  in  greater  detail  in  Sections  III 
and  rV  below. 

As  part  of  the  application  process, 
facilities  wishing  to  participate  in  Gold 
Track  must  certify  that  they  are 


currently  in  compliance  with  all 
environmental  obligations  and  confirm 
participation  in  programs  that  promote 
responsible  environmental  practices,  as 
defined  further  in  the  FPA.  Gold  Track 
applicants  must  demonstrate  a 
"historically  good  environmental 
record."  whidi  means  that  an  applicant 
must  have  no  criminal  or  significant 
civil  violations  and  must  maintain  up- 
to-date  facility  or  institutional 
environmental  plans.  NJDEP  will 
conduct  a  5-year  review  of  the 
enforcement  history  of  each  Gold  Track 
applicant,  in  conjunction  with  the 
applicant's  self-certification  of 
compliance  with  all  environmental 
regulations.  The  review  will  include  any 
informal  and  formal  enforcement 
actions  taken  against  the  applicant, 
patterns  of  reciuring  minor  violations, 
ongoing  investigations,  and  pending 
court  actions.  In  addition,  NJDEP  will 


coordinate  with  EPA  to  review  the 
applicant's  compliance  status  with 
federal  laws  and  regulations  using  the 
EPA's  Project  XL  compliance  screening 
guidance  (available  on  the  EPA  Web 
site,  http://www.epa.gov/ProjectXL). 
Further  details  regarding  the 
compliance  screening  of  Gold  Track 
applicants  may  be  found  in  the  Gold 
Track  FPA. 

Finally,  it  should  be  noted  that  EPA 
sees  this  project  as  an  opportunity  to 
gather  information  about  recycling  of 
some  materials  that  might  otherwise  be 
classified  as  hazardous  wastes  and 
hazardous  waste  generator 
accumulation  requirements  (see  Section 
IV). 

Table  1  presents  the  commitments 
required  and  incentives  provided  to 
Gold  Track  participants. 


Table  1.— NJDEP  Gold  Track  COMMiTMEhfrs  and  Incentives 


Commitments  • 

State  of  ttie  Art  Control  of  rxxi  de  minimis  sources  phased  in  over  1 5  years. 

Community  Outreach;  Implement  a  community  outreach  policy,  provide  summary  of  fadlrty  operations,  hoW  quarterly  meetings  with  Citizens 
Advisory  Panel,  hold  an  annual  public  meeting. 

Environmental  Management  System  (EMS):  Demonstrate  an  established  standard  EMS,  with  third-party  and  self  audit  review  component,  or 
iSO14000  certification. 
Enhanced  pollution  prevention. 

Procurement  of  Advanced  Technology/  Alternative  Fuel  Vehides  for  company  fleet. 
Procurement  of  deaner  energy  where  reasonable. 

Greenhouse  gas  reductions  of  a  minimum  of  3.5%  below  1990  baseline  levels  by  the  year  2005. 
Dedlning  air  emissions  caps  and  air  quality  modeling. 
Participation  in  the  ozor>e  action  partnership,  watershed  partnership. 

Monitoring  and  tracking  of  5  sustainable  State  indicators.  (NJ  Sustainability  indicators  may  be  found  at  http://www.state.nj.us/dep/dsr/sustain- 
at>le-state/ 

Incentives 
Recognition  as  a  Gold  Track  facility. 

Single  point  of  contad  within  NJDEP  for  pemiitting  purposes. 
Expedited  permitting. 

Electronic  reporting  for  State-only  measures. 
Research  and  Devekipment  ftexit)ility  (state-onty). 

Fadlity-wkJe  air  pollution  caps,  with  no  preconstructkxi  review  for  de  minimis  modifKatkXK  if  total  cap  levels  are  not  exceeded. 
Special  incentive  offered  for  combined  heat  and  power  fadlities.  (see  Sectkxi  III  for  more  details). 

Opportunities  to  apply  for  exemptkms  from  ttte  definitk)n  of  solid  waste  for  materials  destined  for  recycling  (see  Sectkm  IV  for  more  details) 
180  days  for  gerterators  to  accumulate  hazardous  waste  without  having  to  obtain  a  RCRA  permit,  (see  Section  tV  for  more  details) 


E.  What  Regulatory  Changes  Will  Be 
Necessary  to  Implement  this  Project? 

Changes  to  existing  regulations  under 
both  the  Clean  Air  Act  (CAA)  and 
Resource  Recovery  and  Conservation 
Act  (RCRA)  will  be  needed  to 
implement  some  portions  of  Gold  Track. 
Adoption  of  revisions  through  this 
proposed  rulemaking  does  not  signal 
EPA's  willingness  to  adopt  those 
revisions  or  amendments  as  a  general 
matter.  The  scope  of  Gold  Track  will  be 
limited  to  no  more  than  nine  carefully 
screened  New  Jersey  facilities,  that  have 
achieved  the  status  of  Gold  Track 
participants  as  determined  by  NJDEP 
(entrance  criteria  and  screening 


processes  including  performance 
commitments  and  demonstrations  of 
environmental  performance  and 
compliance,  are  described  in  detail  in 
the  Gold  Track  FPAJ.  Nothing  in  these 
regulatory  changes  shall  be  construed  to 
allow  violation  or  circumvention  of 
provisions  of  the  CAA  and/or  RCRA. 

In  order  to  implement  the  portion  of 
the  project  that  involves  facility-wide 
air  emissions  caps  under  the  CAA,  EPA 
is  proposing  to  create  Gold  Track- 
specific  changes  to  the  definition  of 
"major  modification"  in  40  CFR  51.165 
and  corresponding  changes  to  40  CFR 
52.1603.  For  the  portion  of  the  project 
that  encourages  the  use  of  combined 


heat  and  power  (CHP).  EPA  is  proposing 
Gold  Track-specific  changes  to  the 
definition  of  "building,  structure, 
facility,  or  installation"  in  40  CFR 
51.165  and  corresponding  changes  to  40 
CFR  52.1603. 

EPA  is  proposing  to  amend  RCRA 
regulations  foimd  at  40  CFR  261.4  to 
authorize  facilities  to  apply  for  an 
exemption  from  NJDEP  from  the 
definition  of  a  solid  waste  for  materials 
destined  for  recycling.  In  addition,  EPA 
is  proposing  to  amend  40  CFR  262.120 
to  allow  generators  to  accumulate 
hazardous  waste  for  up  to  180  days  (270 
days  in  some  cases)  as  opposed  to  90 
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days  without  a  RCRA  permit  subject  to 
certain  conditions.  In  addition,  minor 
changes  to  Parts  264.  265  and  270  are 
being  proposed  as  discussed  below. 
Refer  to  Sections  III  and  IV  below  for 
further  details  on  these  proposed  CAA 
and  RCRA  rule  revisions  and 
amendments. 

F.  Why  Is  EPA  Considering  Allowing 
Gold  Track? 

The  XL  program  is  intended  to  allow 
EPA  to  experiment  with  untried, 
potentially  promising  regulatory 
approaches,  both  to  assess  whether  they 
provide  benefits  at  the  specific  facility 
affected,  and  whether  they  should  be 
considered  for  wider  application.  Pilot 
projects  such  as  Gold  Track  allow  EPA 
to  proceed  more  quickly  than  would  be 
possible  when  undertaking  changes  on 
a  nationwide  basis.  As  part  of  this 
experimentation,  EPA  may  try  out 
approaches  or  legal  interpretations  that 
depart  from  or  are  even  inconsistent 
with  longstanding  Agency  practice,  so 
long  as  those  interpretations  are  within 
the  broad  range  of  discretion  enjoyed  by 
the  Agency  in  interpreting  statutes  that 
it  implements.  EPA  may  also  modify 
rules  that  represent  one  of  several 
possible  policy  approaches  within  a 
more  general  statutory  directive,  so  long 
as  the  alternative  being  used  is 
permissible  under  the  statute. 

EPA  believes  that  adopting  alternative 
policy  approaches  and  interpretations, 
on  a  limited,  project-specific  basis  and 
in  connection  with  carefully  selected 
pilot  projects  such  as  Gold  Track,  is 
consistent  with  the  expectations  of 
Congress  about  EPA's  role  in 
implementing  the  environmental 
statutes  (so  long  as  the  Agency  acts 
within  the  discretion  allowed  by  the    - 
statute).  Congress'  recognition  that  there 
is  a  need  for  experimentation  and 
research,  as  well  as  ongoing  re- 
evaluation  of  environmental  programs, 
is  reflected  in  a  variety  of  statutory 
provisions,  such  as  sections  101(b)  and 
103  of  the  CAA  and  RCRA  section  8001. 


G.  What  Are  the  Environmental  Benefits 
Anticipated  Through  Gold  Track? 

This  XL  project  is  expected  to  achieve 
superior  environmental  performance 
beyond  that  which  is  required  under  the 
current  RCRA  and  CAA  regulatory 
system  by  allowing  NJDEP  and 
companies  participating  in  Gold  Track 
to  focus  on  priority  environmental  goals 
identified  by  NJDEP.  EPA  and  other 
Gold  Track  stakeholders  in  exchange  for 
regulatory  flexibility.  In  general,  this 
project  is  expected  to  produce 
additional  benefits  by: 

•  Reducing  pollutant  loadings  to  the 
environment  beyond  the  reductions 


currently  achieved  through  the  existing 
state  and  federal  regulatory  programs. 
(The  amount  of  reduction  in  pollutant 
loading  will  be  calculated  from  facility- 
specific  environmental  performance 
data  and  data  related  to  environmental 
impacts,  in  order  to  allow  EPA  and 
NJDEP  to  quantify  the  environmental 
benefit  derived  from  Gold  Track),  and 

•  Providing  EPA  and  NJDEP  with 
information  on  how  the  current 
regulatory  programs  might  be  better 
oriented  towards  the  achievement  of 
higher  levels  of  environmental 
performance. 

EPA's  intent  is  to  enable  NJDEP  to 
administer  Gold  Track  in  a  way  to  best 
further  those  objectives.  Some  of  the 
specific  environmental  benefits  that  will 
be  realized  through  Gold  Track  include: 

•  Environmental  benefits  from  greater 
community  involvement:  NJDEP  will 
require  Gold  Track  facilities  to 
implement  a  community  outreach 
program,  provide  community 
stakeholders  with  a  summary  of  facility 
operations,  hold  quarterly  meetings 
with  a  locally  organized  Citizens 
Advisory  Panel,  and  to  hold  an  annual 
public  meeting  for  all  interested 
stakeholders.  Because  these 
commitments  to  community  outreach  go 
beyond  those  required  by  current 
regulation,  communities  will  have 
access  to  more  information  about  the 
performance  of  local  facilities.  This 
public  scrutiny  will  also  provide  an 
incentive  for  participating  facilities  to 
maintain  a  high  level  of  environmental 
performance.  All  permits  and  significant 
modifications  implementing  the  Gold 
Track  provisions  will  be  subject  to 
public  review  and  comment. 

Research  indicates  that  public 
disclosure  is  a  powerful  incentive  for 
facilities  to  reduce  their  releases  of 
pollutants  into  the  environment.  The 
Toxics  Release  Inventory  (TRI)  and  the 
"33/50"  Program  are  two  examples  of 
EPA  programs  that  demonstrate  this 
effect.  EPA  summarized  much  of  this 
research  in  an  assessment  of  the 
incentives  created  by  public  disclosure 
supporting  regulations  published 
August  4.  2000  (65  FR  48107).  Further, 
because  participation  in  Gold  Track  is 
entirely  voluntary,  EPA  believes  that 
facilities  that  make  the  choice  to  apply 
and  to  demonstrate  their  commitments 
to  environmental  improvements  in  the 
public  spotlight  will  be  imposing  upon 
themselves  an  increased  level  of 
transparency  and  incentive  to  deliver 
this  heightened  level  of  performance. 

•  Environmental  benefits  from 
participants  using  an  Eh4S:  All  Gold 
Track  participants  must,  prior  to 
acceptance  into  the  program, 
demonstrate  to  NJDEP  that  they  are 


either  ISO  14000  certified  or  have  an 
established  Environmental  Management 
System  (EMS)  in  place  that  has  an 
independent  third  party  and  self  audit 
review  component.  EMSs  integrate 
environmental  considerations  into 
routine  decision-making  at  facilities, 
establish  work  practices  that 
consistently  reduce  environmental  risks 
and  releases,  evaluate  environmental 
performance,  and  set  management 
priorities  based  on  the  environmental 
impacts  of  individual  facilities.  Because 
they  organize  and  consolidate 
information  on  a  facility's 
environmental  obligations  and  potential 
weaknesses  for  management.  EMSs 
often  improve  the  facility's  compliance 
record  and  reduce  accidents.  Many  EMS 
frameworks  address  unregulated 
environmental  impacts  as  well  as 
regulated  impacts.  Thus,  an  EMS 
provides  a  facility  with  the  abiUty  to 
assess  and  mitigate  impacts  that  are 
most  significant  for  the  facility  or  that 
pose  the  most  risk  to  the  ecosystem  and 
the  community  surrounding  the  facility. 
An  EMS  helps  enable  a  faciUty  to  take 
additional  environmental  mitigation 
actions  that  are  highly  effective  and 
appropriate,  potentially  providing  better 
environmental  results  than  the  existing 
regulatory  structure  alone. 

EPA  believes  that  EMSs  hold  the 
potential  for  improving  the  overall 
environmental  performance  of  private 
and  public  entities.  Gold  Track  will 
serve  to  further  promote  and  encourage 
responsible  environmental  management 
by  requiring  all  participants  to  develop, 
apply  and  maintain  comprehensive 
EMSs  as  a  condition  of  their  acceptance 
into  the  program. 

•  Environmental  benefits  from 
commitments  to  reduce  greenhouse 
gases  (GHGs).  purchase  of  Alternative 
Fuel  Vehicles,  and  procurement  of 
cleaner  energy:  NJDEP  will  require  Gold 
Track  facilities  to  commit  to  a  variety  of 
measures  aimed  at  reducing  overall  air 
pollution  loadings.  These  provisions  are 
explained  more  fully  in  the  Gold  Track 
FPA  (65  FR  79854). 

•  Environmental  benefits  from 
facility-wide  declining  air  emissioiis 
caps:  As  explained  in  more  detail  in 
Section  III..  NPEP  will  require  each 
Gold  Track  facility  to  have  a  facility- 
wide  declining  actual  emissions  cap 
that  will  be  lowered  by  5%  every  five 
years.  This  Gold  Track  provision  will 
provide  net  air  quality  improvements 
that  would  otherwise  not  be  required 
under  the  current  regulatory  system. 

•  Environmental  Benefits  from  an 

increase  in  the  recycling  and  re-use  of 
hazardous  waste:  Increased  levels  of 
recycling  and  reuse  of  hazardous  waste 
have  a  number  of  environmental  and 


Federal  Register /Vol.  67,  No.  73 /Tuesday,  April  16,  2002  /  Proposed  Rules 


18533 


health  benefits  including:  (1)  A  decrease 
in  reliance  on  limited  natural  resources; 
(2)  a  decrease  in  the  energy  necessary  to 
produce  the  raw  hazardous  material;  (3) 
a  decrease  in  the  potential  for  accidental 
spills  or  releases  during  handling  and 
transportation  of  a  hazardous  waste;  (4) 
an  increase  in  production  efficiency; 
and  (5)  the  elimination  of  releases  and 
emissions  from  the  treatment  and 
disposal  of  hazardous  waste. 

H.  What  Are  the  Provisions  for 
Enforcing  the  Terms  of  Gold  Track? 

All  XL  Projects  must  include  a  legally 
enforceable  mechanism  to  ensure 
accountability  and  superior 
environmental  performance.  Gold  Track 
will  be  administered  by  the  State,  with 
individual  voluntary  covenant 
agreements  drawn  up  between 
participating  facilities  and  NJDEP.  and 
attendant  enforceable  Gold  Track 
permits  and  compliance  plans.  As 
described  in  the  FPA,  NJDEP  and  EPA 
may  enforce  the  terms  of  permits, 
regulations,  or  other  legal  implementing 
mechanisms  as  provided  under 
applicable  law.  NJDEP  has  indicated 
that  its  enforcement  response  would 
vary  depending  upon  the  actual 
performance  of  a  participating  Gold 
Track  facility,  as  well  as  the  severity  of 
any  violation.  As  stated  in  the  FPA,  a 
facility's  participation  in  Gold  Track  is 
not  relevant  to  any  issue  of  law  or  fact 
in  any  legal  proceeding  for  violations  of 
environmental  regulations. 

If  the  Project  is  terminated,  or  the 
participation  of  a  Gold  Track  facility  is 
terminated,  either  because  the  Program 
term  has  ended  or  because  of  an  early 
withdrawal  or  termination,  the 
procedures  set  forth  in  the  FPA  will  be 
followed,  to  ensure  an  orderly  return  to 
compliance  with  otherwise  applicable 
regulations.  Gold  Track  facilities  are 
expected  to  anticipate  and  plan  for  all 
activities  to  return  to  compliance  with 
applicable  regulations  in  advance  of  the 
end  of  the  Program  term.  In  situations 
of  early  withdrawal  or  termination, 
interim  compliance  periods  may  be 
negotiated,  but  Gold  Track  facilities 
must  plan  to  be  in  compliance  with  all 
applicable  Federal,  State  and  local 
requirements  as  soon  as  is  practicable, 
but  no  later  than  six  months  from  the 
date  of  termination  or  withdrawal. 

/.  How  Long  Will  This  Project  Last  and 
When  Will  It  Be  Completed? 

-     The  federal  rulemaking  for  this 
project  is  proposed  to  remain  in  effect 
for  eighteen  years  from  the  date  that  the 
federal  final  rulemaking  becomes 
effective,  unless  it  is  terminated  earlier 
by  either  EPA  or  NJDEP,  or  extended  by 
both  EPA  and  NJDEP  (if  the  FPA  and 


final  rule  making  is  extended.  EPA  will 
seek  comments  and  input  of 
stakeholders  and  will  publish  a  Federal 
Register  notice).  Either  EPA  or  NJDEP 
may  terminate  its  participation  in  this 
project  at  any  time  in  accordance  with 
the  procedures  set  forth  in  the  FPA. 
Those  procedures  require  EPA  to 
provide  written  notice  to  NJDEP  at  least 
60  days  before  the  termination.  The 
proposed  regulatory  changes  that  enable 
the  implementation  of  this  XL  project 
contain  a  sunset  provision  that  will 
effectively  terminate  the  regulations 
automatically  after  eighteen  years, 
unless  further  action  is  taken  to  extend 
the  XL  project  (or  end  it  sooner). 
Covenants  negotiated  between  NJDEP 
and  participating  facilities  will  have  a 
maximum  implementation  length  of 
fifteen  years. 

Should  on-going  evaluation  during 
the  course  of  the  XL  project  indicate 
that  the  project  is  not  successful.  EPA 
and  NJDEP  will  promulgate  a  rule  to 
remove  these  regulations  prior  to  the 
eighteen-year  sunset  provision. 
However,  EPA  may  promulgate  a  rule  to 
withdraw  these  regulations  at  any  time, 
subject  to  the  procedures  agreed  to  in 
the  FPA,  for  any  reason  including,  but 
not  limited  to.  a  substantial  failure  on 
the  part  of  NJDEP  or  Gold  Track 
participants  to  comply  with  the  terms 
and  conditions  of  the  FPA  or  if  Gold 
Track  becomes  inconsistent  with  future 
statutory  requirements. 

/.  Project  Expectations 

Although  the  Gold  Track  FPA  is  not 
legally  binding,  and  NpEP,  EPA  or  a 
participating  facility  may  withdraw 
from  Gold  Track  at  any  time,  it  is  the 
desfre  of  EPA  and  NJDEP  that  the  Gold 
Track  Program  should  remain  in  effect 
throughout  the  expected  duration  of 
eighteen  years,  and  be  implemented  as 
fully  as  possible  unless  one  of  the 
following  conditions  below  occurs: 

(1)  Failure  of  EPA  and/or  NJDEP  to 
disclose  material  facts  during  the 
development  of  the  FPA. 

(2)  Failure  of  Gold  Track  to  provide 
superior  environmental  performance 
consistent  with  the  provisions  of  the 
FPA. 

(3)  Enactment  or  promulgation  of  any 
environmental,  health  or  safety  law  or 
regulation  after  execution  of  the  FPA, 
which  renders  Gold  Track  legally, 
technically  or  economically 
impracticable. 

K.  Gold  Track  Implementation 
Procedures 

The  FPA  sets  out  detailed 
implementation  procedures  that  the 
State  has  agreed  to  incorporate  into  its 
regulations.  EPA  is  not  incorporating 


these  procedures  into  federal  rules 
under  RCRA  or  the  CAA  because  it  will 
not  be  the  implementing  agency  for  this 
project.  Rather,  it  is  authorizing  New 
Jersey  to  review  applications,  select 
participating  facilities,  and  otherwise 
carry  out  the  program.  EPA,  however,  is 
relying  on  many  of  these 
implementation  procedures  as  part  of 
the  basis  for  its  finding  that  the  Gold 
Track  Program  will  continue  to  protect 
human  health  and  the  environment 
while  relaxing  certain  existing 
regulatory  requirements.  Some  of  the 
most  important  State  implementation 
requirements  are: 

(1)  An  entity  who  wishes  to 
participate  in  Gold  Track  will  be 
required  to  submit  a  Gold  Track 
application  to  NJDEP.  Once  a  complete 
application  is  received,  NJDEP  will 
determine  if  the  application  satisfies  the 
eligibility  criteria  outlined  below.  " 
NJDEP  will  review  all  plans,  permits, 
registrations,  approvals  and  any  other 
documents  that  the  applicant  is  required 
to  have  and  maintain  by  State  and 
federal  environmental  statutes,  rules 
and  regulations  to  determine  if  they  are 
up  to  date,  accurate  and  approved. 
r^EP  will  select  the  nine  best  eligible 
candidates.  ' 

If  NJDEP  determines  that  a  Gold  Track 
application  is  incomplete,  NJDEP  will 
issue  a  Notice  of  Deficiency  (NOD) 
identifying  the  incomplete  items  and 
advising  what  is  needed  to  complete  the 
Gold  Track  application.  Facilities  will 
have  30  days  ^er  receiving  a  Notice  of 
Deficiency  to  submit  missing  items,  ff 
the  application  remains  incomplete  after 
thirty  days,  the  application  will  be 
rejected,  and  the  applicant  would  be 
required  to  wait  six  months  before 
reapplying. 

(2)  In  order  to  participate  in  Gold 
Track,  an  applicant  must  demonstrate 
that  it  complies  with  the  following 
criteria: 

(i)  The  applicant  has  no  significant 
violations  or  non-minor  violations,  as 
designated  in  EPA  and  NJDEP 
regulatory  requirements.  Any  significant 
or  non-minor  violation  in  any  media 
within  five  consecutive  years  of 
applying  to  Gold  Track  shall  result  in  an 
automatic  exclusion  from  Gold  Track; 

(ii)  The  applicant  has  submitted  any 
plan  required  by  statute,  regulation  or 
permit  to  NPEP  or  EPA  as  required,  in 
a  timely  manner  (i.e.,  a  Discharge 
Prevention.  Control  and 
Countermeasures  Plan  under  N.J.A.C. 
7:1E;  or  an  Operations  and  Maintenance 
Plan  as  required  by  a  solid  waste  facility 
permit); 

(iii)  "The  applicant  has  complied  with 
any  executed  site  remediation 
Memorandum  of  Understanding  or  other 
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directive  issued  by  or  executed  with 
NJDEP  for  the  performance  of  any 
regulated  activity; 

(iv)  The  applicant  has  no  ongoing 
State  or  federal  environmental 
investigations  or  pending  court  actions: 

and, 

(v)  The  applicant  has  no  State  or 
federal  criminal  violations. 

(3)  In  determining  an  applicant's 
eligibility  to  participate  in  Gold  Track, 
NJDEP  will: 

(i)  Review  on  a  case-by-case  basis  any 
minor  violations  committed  by  the  Gold 
Track  applicant  during  the  five-year 
period  preceding  the  filing  of  its 
application.  In  conducting  this  review 
NJDEP  will  consider: 

•  The  number  and  type  of  minor 
violations  committed  by  the  applicant; 

•  Whether  those  violations  were 
entitled  to  a  grace  period  under  N.J.S.A. 
13:1D-125  ef  seq.; 

•  Whether  the  violations  occiured  at 

a  source  that  had  a  continuous 
emissions  monitor  installed;  and.  if  so. 
whether  the  violations  have  occurred 
more  recently  with  decreasing     • 
frequency  (i.e.,  there  is  a  downward 
trend  in  the  frequency  of  the  occurrence 
of  these  violations);  and; 

•  The  corrective  steps,  if  any.  that  the 
applicant  has  taken  to  avoid  future 
violations;  and 

•  The  size  and  scope  of  the  facility, 
(ii)  Consider  the  conduct  of  the 

applicant  in  responding  to  violations.  In 
cases  where  the  applicant  has  entered 
into  an  Administrative  Consent  Order 
(AGO),  NJDEP.  at  a  minimum,  expects 
there  to  be  compliance  with  all 
milestones,  terms  and  conditions  that 
are  contained  in  the  AGO.  An  entity  that 
is  accepted  into  Gold  Track  will 
continue  to  have  a  duty  to  comply  with 
the  milestones,  terms  and  conditions  of 
a  valid  AGO.  if  applicable. 

(4)  To  be  eligible  to  participate  in  the 
Gold  Track  Program,  an  applicant  will 
show  that  it: 

(i)  Has  implemented  an 
.Environmental  Management  System 
(EMS)  which  consists  of  the  foUowing 
Tpininrmin  components: 

•  An  envirorunental  policy  with 
commitment  from  top  management; 

•  A  commitment  to  continuous 
environmental  improvement; 

•  Community  outreach/ 
communication  with  components  set 
forth  below; 

•  Monitoring  and  measurement; 

•  Self  audit;  and; 

•  An  independent  third  party  audit, 
(ii)  Has  implemented  a  Community 

Outreach  Program,  which  shall  consist 
of  the  following  minimum  components: 

•  A  written  policy  that  articiUates  a 
commitment  to  two-way,  open 


communication  with  employees  and  the 
community; 

•  A  "Plain  English"  summary  of  what 
the  facility  does  (operations),  the 
environmental  impacts  of  these 
operations,  and  how  the  facility 
maintains  compliance  with  all 
applicable  environmental  laws; 

•  Establishment  of  a  Community 
Outi^ach  Advisory  Panel  (COP AC),  with 
a  minimum  of  quarterly  meetings 
conducted  each  calendar  year; 

•  Clearly  articulated  objectives  and 
goals  for  interacting  with  the 

community; 

•  Distribution  of  an  annual  report  to 

the  COP  AC  on  the  facility's 
environmental  performance; 

•  Conduct  an  annual  public  meeting 
where  changes  in  facility  operations  and 
environmental  compliance  issues  are 
discussed;  and; 

•  A  process  to  continually  evaluate 
the  effectiveness  and  relevancy  of  the 
community  outreach  program. 

(5)  Once  NJDEP  approves  an 
application  for  a  facility  to  enter  Gold 
Track,  and  prior  to  the  participating 
entity  being  granted  regulatory 
flexibility.  h^EP  and  the  participating 
entity  will  develop  a  Gold  Track 
Covenant,  which  will  have  a  term  of  15 
consecutive  years  and  will  become 
effective  upon  execution  by  both  the 
participating  entity's  responsible  official 
and  the  Commissioner,  or  duly 
authorized  representative  of  the  NJDEP. 
EPA  is  allov*ring  the  New  Jersey  Gold 
Track  rule  to  be  in  effect  for  a  time 
period  totaling  eighteen  years.  NJDEP 
will  have  a  period  of  three  years  from 
the  date  of  final  rule  promiilgation  to  get 
the  Gold  Track  Program  up  and  running 
and  an  additional  15  years  in  which  to 
implement  covenants  with  Gold  Track 
facilities  under  the  rule. 

(6)  When  the  NJDEP  modifies  the 
Gold  Track  facilities'  permits  to 
incorporate  the  proposed  flexibility,  it 
must  include  a  provision  that  requires 
the  facilities  to  return  to  compliance 
with  cxurent  regulatory  requirements  at 
the  expiration  or  termination  of  the 
FPA.  including  an  interim  compliance 
period  as  described  in  Section  XI.  of  the 
FPA 

Gold  Track  facilities  that  are  RCRA 
hazardous  waste  generators  would  also 
need  to  return  to  compliance  with 
current  generator  requirements  at  the 
expiration  or  termination  of  the  project. 
At  the  end  of  the  interim  compliance 
period,  the  Gold  Track  facility  shall 
comply  with  all  applicable  requirements 
and  regulations  that  exist  at  the  time  of 
program  termination.  The  interim 
compliance  period  cannot  extend 
beyond  six  months  from  the  date  of 
withdrawal  or  termination. 


Additional  details  are  available  in  the 
FPA.  EPA  is  also  proposing  to  codify 
these  requirements  under  its  RCRA 
regulations. 

L.  Early  Termination/Withdrawal 
Procedures  for  EPA  or  NJDEP 

EPA  and  NJDEP  agree  that  the 
following  procedures  will  be  used  to 
withdraw  from  or  terminate  their 
participation  in  Gold  Track  before 
expiration  of  the  Gold  Track  term. 

(1)  If  EPA  and/or  NJDEP  want  to 
terminate  or  withdraw  from  Gold  Track. 
EPA  and/or  NpEP  will  provide  written 
notice  to  the  other  party  at  least  sixty 
(60)  days  before  the  withdrawal  or 
termination  and  comply  with  the 
procedures  identified  in  Section  IX  of 
the  FPA. 

(2)  The  procedures  described  in 
Section  IX  of  the  FPA  apply  only  to  the 
decision  to  withdraw  or  terminate 
participation  in  Gold  Track  by  EPA  or 
NJDEP.  Procedures  to  be  used  in 
modifying  or  rescinding  any  regulations, 
permits  or  other  legal  implementing 
mechanisms  will  be  governed  by 
applicable  law. 

m.  Summary  of  Proposed  Rule  Changes 
Under  the  Clean  Air  Act 

A.  Summary  of  Regulatory 
Requirements  for  Gold  Track 

Implementation  of  Gold  Track 
requires  limited  federal  regulatory 
changes.  NPEP  plans  to  offer 
participants  certain  types  of  regulatory 
flexibility  at  the  State  level.  Specifically, 
NJDEP  will  not  require  Gold  "Track 
facilities  to  obtain  air  pollution  control 
pre-construction  approvals  for  any  new 
or  modified  equipment,  that  is  in 
compliance  with  all  applicable 
requirements,  provided  that  the 
potential  to  emit  (after  control)  for  each 
of  the  specified  pollutants  is  below  New 
Jersey's  State-of-the-Art  (SOTA) 
threshold  levels  for  criteria  pollutants 
and  hazardous  air  pollutants  (HAPS), 
and  the  new  or  modified  equipment  is 
the  same  as  that  already  covered  imder 
an  approved  Gold  Track  Compliance 
Plan.  New  Jersey's  SOTA  threshold 
level  is  5  tons  per  year  for  all  criteria 
pollutants  vnth  the  exception  of  lead. 
The  SOTA  threshold  for  lead  is  20 
pounds  per  year  piusuant  to  N.J.A.C. 
7:27-8,  Appendix  1.  Individual  SOTA 
thresholds,  contained  at  N.J.A.C.  7:27- 
22  have  been  set  for  HAPs,  and  are 
mostly  less  than  5  tons/year.  Any  new 
or  modified  equipment  with  a  potential 
to  emit  (after  control)  between  the 
SOTA  threshold  level  and  EPA's 
"significant  emission  levels"  for  criteria 
pollutants  woidd  not  (except  as 
described  below  at  2)  undergo  pre- 
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construction  approval  if  the  new 
equipment  installs  SOTA  as  defined  in 
a  New  Jersey  SOTA  manual,  and  the 
new  or  modified  equipment  is  the  same 
as  that  afready  covered  imder  an 
approved  Gold  Track  Compliance  Plan. 
The  following  notification  provisions 
will  be  in  effect  for  new  and  modified 
equipment  with  a  PTE  below  significant 
emission  levels: 

(1)  Gold  Track  participants  would  be 
required  to  notify  the  NJDEP  within  120 
days  of  the  installation  or  modification 
of  equipment  considered  to  be  an 
insignificant  source.  For  Gold  Track 
facilities  NJDEP  will  define  "Gold  Track 
Insignificant  Source"  to  be  equipment 
with  air  emissions  below  the  New  Jersey 
SOTA  de  minimis  levels,  [i.e.,  less  than 
5  tons  per  year  for  most  criteria 
pollutants,  and  less  than  20  pounds  per 
year  for  lead). 

(2)  For  the  installation  or  modification 
of  equipment  with  a  potential  to  emit 
between  the  SOTA  de  minimis  levels 
and  EPA  significant  levels,  for  example 
between  5  and  25  tons  per  year  for 
VOCs  and  NOx,  New  Jersey  will  not  use 
the  quarterly  reporting  procedure  for 
Gold  Track  facilities.  NJDEP  will  use  the 
7-day  advance  notice  procediu-e 
referenced  in  section  502  (b)  (10)  of  the 
Clean  Air  Act  (if  no  allowable  emissions 
would  be  exceeded  )  or  the  minor 
modification  procediu^  referenced  in 
N.J.A.C.  727-22.23  (if  an  allowable 
emissions  would  be  exceeded). 

Any  new  equipment  that  exceeded 
EPA's  "significant  emission  levels"  for 
criteria  pollutants  would  have  to  install 
BACT. 

Gold  Track  facilities  would  be 
required  to  obtain  plantwide 
applicability  limits  (PALs),  referred  to 
as  emissions  caps  in  the  FPA.  The  PALs 
or  emissions  caps  would  establish  a 
ceiling  for  actual  emissions  of  specified 
pollutants  in  tons  per  year  as  described 
in  the  proposed  New  Jersey  State  rule. 
In  general,  a  Gold  Track  facility  would 
have  PALs  for  the  air  pollutants 
regulated  under  major  New  Source 
Review  (NSR)  that  it  emitted. 

The  PALs  would  last  for  15  years.  As 
long  as  a  Gold  Track  facility  did  not 
exceed  the  emission  levels  identified  in 
its  PAL  for  a  particular  pollutant,  it 
would  be  exempted  itom  major  NSR  for 
that  pollutant  (which  includes  both  the 
prevention  of  significant  deterioration 
(PSD)  and  nonattainment  NSR  . 
Programs). 

If  a  major  expansion  would  require  a 
higher  facility-wide  emission  cap,  the 
major  preconstruction  permit  process 
(major  New  Soiux:e  Review)  would  be 
used. 

Today's  rule  also  encourages  the  use 
and  expansion  of  CombinedHeat  and 


Power  (CHP)  technologies  in  New 
Jersey.  The  CHP  incentive  of  the  NJ 
Gold  Track  Program  would  encourage 
facilities  to  shut  down  their  boilers  and 
receive  their  electricity,  heating  and/or 
cooling  from  an  off-site  CHP  facility.  In 
exchange  for  providing  this  energy  to 
off-site  facilities,  the  CHP  facility  would 
be  allowed  to  obtain  a  PAL  using  its 
own  past  actual  emissions  plus  die  past 
actual  emission  reductions  derived  from 
the  shutting  down  or  curtailment  of 
boilers  at  the  off-site  facilities. 

B.  Prevention  of  Significant 
Deterioration  of  Air  Quality  (PSD) 
Regulations 

Because  this  proposed  rule  modifies 
certain  requirements  of  the  PSD 
Program  applicable  in  New  Jersey  for  ' 
soiuces  participating  in  Gold  Track,  a 
brief  description  of  the  PSD 
requirements  may  be  useful.  The  PSD 
and  major  nonattainment  NSR  Programs 
are  preconstruction  review  and 
permitting  programs  applicable  to  new 
or  modified  major  stationary  sources  of 
air  pollutants.  Major  nonattainment 
NSR  is  discussed  in  the  following 
section. 

In  attainment  areas  [  i.e.,  areas  meeting 
the  National  Ambient  Air  Quality 
Standards  ("NAAQS")]  and 
unclassifiable  areas,  the  requirements 
for  the  PSD  Program  found  in  part  C  of 
Title  I  of  the  CAA  apply  for  the 
attainment  pollutants.  The  PSD 
provisions  are  a  combination  of  air 
quality  planning  and  air  pollution 
control  technology  program 
requirements.  Each  State 
Implementation  Plan  (SIP)  is  required  to 
contain  a  preconstruction  review 
program  for  the  construction  and 
modification  of  major  stationary  sources 
of  air  pollution  to  assvue  that  the 
NAAQS  are  achieved  and  maintained; 
to  protect  areas  with  existing  clean  air; 
to  protect  Air  Quality  Related  Values 
(AQRVs)  (including  visibility)  in 
national  parks  and  other  natiu^l  areas  of 
concern;  to  assure  appropriate  emission 
controls  are  applied;  to  ensure 
opportimities  for  economic 
development  consistent  with  the 
preservation  of  clean  air  resources;  and 
to  ensure  that  any  decision  to  increase 
air  pollution  is  made  only  after  full 
public  consideration  of  all  the 
consequences  of  such  a  decision.  See 
sections  101(b)(1).  110(a)(2)(C)  and  160 
of  the  CAA.  For  purposes  of  major  NSR 
permitting.  New  Jersey  is  in  an  area  that 
meets  the  NAAQS  for  aU  criteria 
pollutants  except  for  ozone  (statewide), 
carbon  monoxide  (CO)  (northeast 
portion  of  the  state),  and  sulfur  dioxide 
(portions  of  Warren  County).  Therefore, 
in  New  Jersey  the  PSD  Program  imder 


part  C  of  Title  I  of  the  CAA  applies  to 
those  criteria  air  pollutants  for  which 
the  area  is  in  attainment  or 
luclassifiable.  As  discussed  below  in  C, 
the  major  nonattaiiunent  NSR  Program 
under  part  D  of  Tide  I  of  the  CAA 
applies  to  certain  areas  in  New  Jersey. 
Because  the  SIP  for  the  State  of  New 
Jersey  did  not  include  the  PSD 
requirements  of  sections  160-165  of  the 
CAA,  EPA  promulgated  a  PSD  Program 
for  the  State  by  incorporating  by 
reference  the  provisions  of  40  CFR 
52.21(b)  through  (w)  into  the  state  plan 
for  the  State  of  New  Jersey  [see  40  CFR 
52.1603).  In  addition,  EPA  delegated 
authority  to  the  NpEP  as  the  PSD 
permitting  authority  in  New  Jersey.  This 
delegation  of  the  PSD  Program  will 
continue  in  New  Jersey  for  sources 
needing  major  NSR  permits.  For  Gold 
Track  sources  the  NJDEP  will  draft, 
accept  public  comment  on,  and  issue 
Gold  Track  permits,  subject  to  EPA 
review  and  the  procedural  requirements 
in  40  CFR  52.21  and  40  CFR  part  124. 

C.  Major  Nonattainment  NSR 

Because  New  Jersey  is  in  the 
Northeast  Ozone  Transport  Region  the 
nonattainment  NSR  requirements  apply 
across  the  entire  state  for  VOCs  and 
NOx.  which  are  precursors  to  the 
formation  of  ozone.  In  addition,  some 
parts  of  New  Jersey  are  in 
nonattainment  for  carbon  monoxide 
(CO)  or  for  sulfur  dioxide  (SO2).  Some 
Gold  Track  facilities  may  emit,  or  have 
the  potential  to  emit,  air  pollutants  of 
nonattainment  concern  in  major 
amounts  and  are  otherwise  subject  to 
the  major  nonattainment  NSR 
provisions  of  Part  D  of  Title  I  of  the 
CAA.  The  State  of  New  Jersey  has  rules 
implementing  the  Part  D  requirements 
that  include  both  technology  and 
emissions  offset  requirements.  EPA  has 
partially  approved  this  portion  of  the 
New  Jersey  SIP.  The  State  of  New  Jersey 
plans  to  submit  a  revised  SIP  that  v»rill 
contain  Gold  Track-specific  changes  to 
its  major  nonattainment  NSR  rules.  In 
anticipation  of  this  SIP  submittal,  this 
proposed  rule  contains  Gold  Track- 
specific  changes  to  the  general 
requirements  in  40  CFR  51.165. 

D.  Proposed  Regulatory  Changes 

1.  Changes  to  the  Definition  of  "Major 
Modification" 

To  implement  today's  rule,  we  are 
proposing  Gold  Track-specific  changes 
to  the  definition  of  "major 
modification"  found  in  40  CFR  51.165 
(a)(l)(v)(A)  and  corresponding  changes 
to  40  CFR  52.1603.  which  sets  forth  the 
PSD  requirements  for  New  Jersey.  These 
changes  woidd  allow  a  Gold  Track 
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facility  to  be  exempted  from  major 
nonattainment  NSR/PSD  for  new  and 
modified  sources  as  long  as  the  facility's 
PAL  for  the  pollutant  in  question  was 
not  exceeded. 

2.  Duration  of  Plantwide  Applicability 
Limits  (PALs) 

The  proposed  duration  of  the  PALs 
will  be  15  years.  Absent  this  rule, 
ciurently  applicable  NSR  requirements 
could  limit  the  effectiveness  of  Gold 
Track  PALs  to  5  years.  In  order  to 
implement  Gold  Track,  we  are 
proposing  to  modify  the  NSR 
requirements  for  Gold  Track  facilities  to 
ensure  that  the  PAL  may  remain 
effective  for  15  years.  For  Gold  Track, 
alterations  to  existing  emissions  units  or 
the  addition  of  new  emissions  units 
would  not  significantly  increase  net 
emissions  above  the  actual  emissions 
baseline  used  in  setting  the  PAL 
provided  the  stationary  source 
continues  to  meet  its  PAL  emissions 
limit.  Therefore,  such  alterations  or 
additions  would  not  trigger  major  NSR. 
Nothing  in  these  regulatory  changes 
shall  be  construed  to  allow  violation  or 
circxunvention  of  provisions  of  the 
Clean  Air  Act. 

Under  present  regulations,  a  source 
that  adds  or  modifies  a  unit  that  would 
result  in  a  significant  emissions  increase 
may  "net"  that  particular  change  out  of 
review  if  the  new  emission  increase 
plus  the  sum  of  all  other 
contemporaneous  creditable  increases 
and  decreases  at  the  source  is  less  than 
significant.  The  cxurent  regulatory 
requirement  regarding  contemporaneity 
derives  from  the  interpretation  of  the 
CAA's  provisions  governing 
modifications  set  forth  in  Alabama 
Power  Co.  v.  Costle.  636  F.2d  323  (DC 
Or.  1979).  Among  other  things,  the 
court  interpreted  the  statute  as  allowing 
emissions  increases  to  be  offset  by 
decreases  at  the  same  source,  but  stated 
that,  "any  offset  changes  claumed  by 
industry  must  be  substantially 
contemporaneous."  Id.  At  402.  The 
court  explained  that  EPA  retains 
discretion  to  define  "substantially 
contemporaneous."  Thereafter,  EPA 
codified  contemporaneity  as  a 
regulatory  requirement.  See  45  FR 
52676,  52700-52702  (August  7,  1980). 
Absent  the  changes  proposed  today, 
the  Federal  PSD  requirements  in  40  CFR 
52.21(b){3)(ii)(a)  limit  the  period  within 
which  the  changes  may  be  considered 
contemporaneous  to  5  years.  States 
implementing  a  PSD  Program  or 
nonattainment  NSR  Program  imder  an 
EPA-approved  SIP  may  define  a 
reasonable  contemporaneous  period. 
Without  deciding  whether  the 
contemporaneity  principle  applies  to 


PALs,  EPA  is  proposing  a  15-year 
contemporaneous  period  for  sources  in 
Gold  Track  that  corresponds  to  the  15- 
year  duration  of  the  NJ  Gold  Track 
covenant.  EPA  recognizes  that  Gold 
Track  facilities  would  make  important 
commitments  which  would  result  in 
superior  environmental  performance  as 
described  in  the  Final  Project 
Agreement  Air  Addenda.  In  addition,  all 
other  currently  applicable  requirements 
would  continue  to  apply  to  a  Gold  Track 
facility,  including,  but  not  limited  to: 
Reasonably  Available  Control 
Technology  (RACT),  Maximum 
Achievable  Control  Technology 
(MACT),  State-of-the-Art  (SOTA),  Best 
Available  Control  Technology  (BACT), 
Lowest  Achievable  Emission  Rate 
(LAER)  and  New  Source  Performance 
Standards  (NSPS).  Under  these 
circumstances  EPA  believes  that  a  15- 
year  contemporaneous  period  for  the 
Gold  Track  PAI>s  is  appropriate. 

3.  Changes  to  the  Definition  of 
"Building,  Structure.  Facility,  and 
Installation"  for  Combined  Heat  and 
Power  (CHP)  Facilities 

In  order  to  encourage  greater  energy 
efficiency  and  reduced  levels  of  air 
pollution,  the  State  of  New  Jersey  is 
promoting  the  expansion  of  the 
Combined  Heat  and  Power  (CHP) 
industry  in  their  state.  In  the  emerging 
energy  market  under  utility 
deregulation,  owners/operators  and 
developers  of  CHP  projects  seek  to 
minimize  their  financial  risk  in  order  to 
employ  CHP  technology  successfully. 
To  do  this  they  are  finding  it  desirable 
to  locate  CHP  facilities  at  the  same  sites 
as  existing  industrial  or  commercial 
users  of  steam  and  electricity.  An 
existing  user  facility,  such  as  a  chemical 
manufacturing  plant,  becomes  the 
customer,  or  "host,"  of  the  CHP  facility 
and  provides  a  steady  stream  of 
revenue.  The  existing  user,  which 
formerly  managed  its  own  steam 
production  operations  to  support  its 
main  line  of  business,  can  then  divest 
itself  of  the  day-to-day  business  of  heat 
and  power  production  and  obtain  long- 
term  access  to  favorably  priced  steam 
and  electricity. 

Typically,  a  CHP  project  developer,  a 
separately-owned  and  operated  entity 
from  the  host  facility's  owner/operator, 
purchases  the  existing  steam  (and 
sometimes  electricity)-producing 
equipment  from  the  host  facility 
(generally  boilers  and  turbines)  and  then 
retires  it  and  replaces  it  with  CHP 
technology,  or  upgrades  it  to  incorporate 
CHP  teclmology.  The  new,  separately 
owned  and  operated  CHP  facility  then 
contracts  with  the  host  facility  to 
provide  that  facility's  steam  and  some  or 


all  of  its  electricity.  Once  the  CHP 
facility  can  access  the  local  utility  grid, 
it  can  sell  excess  electricity  to  the  grid. 
In  addition,  the  same  CHP  facility  may 
enter  similar  contracts  with  other 
nearby,  but  not  necessarily  contiguously 
located,  customers  of  steam  and/or 
electricity,  either  at  the  inception  of  the 
CHP  project  or  over  time. 

Under  Gold  Track,  CHP  facilities 
which  supply  electricity  and  heating 
and/or  cooling  could  obtain  an 
emissions  cap  or  PAL  based  on  the 
facility's  actual  emissions,  plus  the 
avoided  actual  emissions  at  the  off-site 
buildings  being  supplied  with  heat  and/ 
or  cooling,  provided  that  the  avoided 
emission  reductions  are  not  claimed  by 
the  owner  or  operator  of  the  off-site 
buildings.  There  would  have  to  be  a 
contractual  agreement  between  the  CHP 
facility  and  the  off-site  CHP  user  which 
stated  that  the  emission  reductions  from 
heating/cooling  energy  equipment 
shutdown  or  curtailment  at  the  CHP 
energy  user  are  to  be  credited  to  the 
CHP  facility,  rather  than  the  CHP  energy 
user.  When  used  for  the  CHP  facility 
emission  cap,  the  off-site  emission 
reductions  could  not  be  used  for  other 
purposes,  including  but  not  limited  to, 
emission  offsets,  netting,  or  discrete 
emission  reduction  credits.  The  cap 
additive  from  off-site  facility  emission 
reductions  would  have  to  be  the  lesser 
of  actual  emissions  before  the  supply  of 
heat/cooling  by  the  CHP  facility  or 
SOTA  emissions  for  the  amount  of 
energy  supplied  by  the  CHP  facility.  The 
cap  additive  would  have  to  be  based  on 
off-site  actual  emission  reductions 
during  the  same  5-year  timeframe,  used 
to  determine  baseline  actual  emissions. 
Third  party  independent  verifications  of 
the  reductions  would  be  required.  The 
resultant  cap  would  be  subject  to  the 
same  air  quality  modeling  requirements 
as  the  caps  at  other  Gold  Track  facilities. 
Addition  of  new  units  at  the  CHP 
facility  would  be  subject  to  the  same 
flexibilities  if  below  de  minimis,  and 
the  same  permitting,  SOTA,  and  BACT 
requirements  if  above  de  minimis,  as 
other  Gold  Track  facilities.  Enforceable 
operating  restrictions  would  be  required 
on  the  off-site  equipment  being  replaced 
or  curtailed  by  the  CHP  facility. 

The  Gold  Track  CHP  proposal  reflects 
the  interests  and  concerns  which  the 
EPA  has  regarding  the  development  and 
expansion  of  CHP  sources.  The  EPA 
recognizes  the  potential  for  reducing 
fuel  consumption  and  air  pollution  as  a 
result  of  CHP  technologies,  and  we  are 
actively  seeking  to  promote  CHP  as  an 
alternative  to  conventional  ways  of 
supplying  industrial,  commercial,  and 
institutional  users  with  heat  and  power. 
EPA  encourages  the  greater  use  of  CHP 
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because  typically  it:  (1)  Generates 
energy  efficient  power;  (2)  is  an 
additional  source  of  power;  (3) 
decreases  the  need  for  transmission  over 
distances;  and  (4)  provides  clean  energy. 

As  sununarized  in  section  III.D.2, 
Gold  Track  facilities  would  voluntarily 
make  several  important  conunitments 
which  would  result  in  superior 
environmental  performance.  Under 
these  circumstances,  and  because  we  are 
seeking  to  encourage  the  greater  use  of 
CHP,  EPA  believes  the  flexibility 
outlined  above  for  Gold  Track  CHP 
facilities  is  appropriate.  EPA  is 
proposing  to  implement  the  Gold  Track 
CHP  incentive  through  Gold  Track- 
specific  changes  to  the  definition  of 
"building,  structure,  facility,  and 
installaUon"  in  40  CFR  51.165(a)(l)(i) 
and  corresponding  changes  to  40  CFR 
52.1603. 

IV.  Summary  of  the  Proposed  Rule 
Conditions  Under  the  Resource 
Conservation  and  Recovery  Act 

Today's  proposal  would  modify  40 
CFR  261.4(a),  262,  264.1,  265.1  and 
270.1  to  provide  NJDEP  with  the 
regulatory  flexibility  needed  to 
implement  the  RCRA-specific  portions 
of  Gold  Track.  The  proposed  RCRA 
modifications  described  below  are 
expected  to  promote  greater  levels  of 
recycling,  provide  EPA  with 
information  about  generator 
accumulation  times,  and  provide 
valuable  incentives  for  companies  to 
participate  in  Gold  Track  while 
maintaining  rigorous  standards  of 
environmental  protection. 

Incentives  play  a  crucial  role  in 
maximizing  the  environmental  benefits 
of  any  voluntary  program  such  as  Gold 
Track.  Facilities  must  perceive  a  benefit 
to  themselves  that  is  at  least  equal  to 
their  perceived  costs  of  participation  in 
a  voluntary  program,  including 
administrative  burdens  associated  with 
participation  as  well  as  any  costs 
incurred  in  meeting  the  substantive 
requirements  of  the  program. 

"The  incentives  relating  to  hazardous 
waste  management  that  would  be 
provided  under  the  Gold  Track  Program 
include  (a)  allowing  Gold  Track 
facilities  to  apply  to  NJDEP  for  an 
exclusion  from  the  definition  of  solid 
waste  for  some  tjrpes  of  materials 
destined  for  recycling,  and  (b)  allowing 
up  to  180  days  (270  days,  if  applicable) 
for  hazardous  waste  generators  to 
accumulate  hazardous  waste  without 
having  to  obtain  a  RCRA  permit.  These 
regulatory  flexibilities  should  provide 
incentives  for  companies  to  participate 
in  the  Gold  Track  Program  while 
maintaining  necessary  environmental 
protections. 


EPA  and  NJDEP  have  agreed  upon  a 
combination  of  environmental 
protections  including  requiring 
prospective  participants  to  pass  a 
rigorous  screening  process  during  which 
NJDEP,  in  consultation  with  EPA, 
would  screen  candidates  based  on 
several  factors  including  past 
compliance  history,  ciurent 
commitment  to  enviroiunental  : 

improvement,  and  the  legitimacy  of 
future  recycling  activities.  Facilities 
would  be  required  to  also  meet  specific 
conditions  to  minimize  the  possibility 
that  their  activities  would  threaten 
human  health  and  the  environment  as  a 
result  of  this  program. 

A.  Exclusion  From  the  Definition  of 
Solid  Waste  for  Materials  Destined  for 
Recycling 

1.  Purpose  and  Context  of  Proposed 
Rule 

Section  3002  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
directs  EPA  to  .promulgate  standards  for 
generators  of  hazardous  waste  as 
necessary  to  protect  human  health  and 
the  environment.  Similarly,  Section 
3004  of  RCRA  directs  EPA  to 
promulgate  standards  for  facilities  that 
treat,  store  or  dispose  of  hazardous 
wastes.  Section  1003  of  RCRA 
establishes  a  national  objective  of 
"minimizing  the  generation  of 
hazardous  waste  and  the  land  disposal 
of  hazardous  waste  by  encouraging 
process  substitutions,  materials 
recovery,  properly  conducted  recycling 
and  reuse,  and  treatment." 

The  primary  intent  of  the  current 
RCRA  regulatory  structure  governing 
hazardous  waste  recycling  is  to  ensure 
that  such  recycling  practices  are  done 
safely  including  ensuring  that  waste 
materials  are  managed  protectively  prior 
to  recycling  and  that  the  resulting 
products  are  legitimate  products  and  do 
not  contain  potentially  harmful  "toxics 
along  for  the  ride."  Industry  has 
asserted  that  certain  RCRA  hazardous 
waste  recycling  regulations  can  in  some 
cases  discourage  generators  from 
exploring  recycling  options  for  thefr 
wastes.  Today's  proposed  rule  is 
intended  to  remove  many  of  these 
regulatory  requirements  in  order  to 
promote  recycling  of  hazardous  and 
solid  waste  for  Gold  Track  participants. 
Moreover,  the  regulations  would  impose 
conditions  on  the  management  of 
hazardous  waste  that  would  minimize 
the  likelihood  that  the  activities  of 
participating  facilities  would  threaten 
human  health  and  the  environment  as  a 
result  of  this  program.  Specifically, 
today's  proposed  rule  is  responsive  to 
the  desire  to  direct  suitable 


wastestreams  towards  recycling  and 
reuse  by  allowing  Gold  Track  facilities 
to  apply  to  NJDEP  for  conditional 
exclusion  from  the  definition  of  solid 
waste  for  some  types  of  materials 
destined  for  recycling  that  would 
otherwise  be  considered  listed  or 
characteristic  hazardous  wastes.  NJDEP 
will  consider  applications  for 
exclusions  from  the  definition  of  solid 
waste  on  a  case-by-case  basis,  and  will 
conduct  a  waste  stream  specific 
evaluation  to  ensure  that  only  legitimate 
recycling  of  materials  (as  opposed  to 
sham  recycling)  takes  place.  EPA 
requests  comments  on  these  proposed 
conditional  exclusions. 

2.  Rationale  for  Allowing  an  Exclusion 
From  the  Definition  of  Solid  Waste 

Today's  proposal  would  allow  NJDEP, 
with  some  exceptions,  to  grant  case-by- 
case  exclusions  from  the  definition  of 
solid  waste  for  hazardous  secondary 
materials  generated  at  Gold  Track 
facilities  that  are  destined  for  some 
types  of  recycling  and  that,  absent  the 
exclusion,  would  be  considered 
hazardous  wastes.  Under  this  proposed 
rulemaking,  these  materials  would  no 
longer  be  considered  wastes.  A  number 
of  RCRA  regulatory  requirements  that 
can  make  recycling  less  attractive  would 
no  longer  apply,  including: 

•  Permits.  According  to  current 
regulations,  companies  generating 
hazardous  wastes  that  can  be  recycled 
would  typically  need  a  RCRA  permit  if    . 
they  store  the  wastes  for  greater  than  90 
days  prior  to  recycling.  In  addition,  if 
hazardous  wastes  are  shipped  to  off-site 
facilities  for  reclamation  or  recycling, 
those  receiving  facilities  must  also  have 
RCRA  permits  if  they  store  or  treat  the 
wastes  prior  to  recycling.  This  can  have 
important  implications  for  these 
companies.  Obtaining  a  RCRA  permit 
can  be  costly  and  time  consxmiing.  In 
addition,  a  RCRA  permit  carries  with  it 
other  obligations,  such  as  the 
requirement  for  facility-wide  corrective 
action,  which  can  incur  further 
substantial  costs.  Thus,  many 
companies  have  a  strong  incentive  to 
avoid  recycling  hazardous  wastes  if  they 
must  store  wastes  for  greater  than  90 
days  prior  to  recycling.  As  a  result, 
some  hazardous  wastes  are  sent  to 
treatment  or  disposal  facilities,  rather 
than  being  beneficially  recycled.  Under 
today's  proposal,  excluded  wastes  from 
Gold  Track  facilities  could  be  stored  by 
recyclers  for  an  extended  period  of  time 
without  triggering  the  need  for  a  RCRA 
permit.  EPA  expects  this  flexibility  to 
enhance  recycling  opportunities  for 
Gold  Track  participants. 

•  Transportation,  reporting  and 
recordkeeping.  Hazardous  wastes 
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destined  for  recycling  are  generally 
subject  to  the  RCRA  "cradle  to  grave" 
reporting  and  recordkeeping 
requirements.  Under  this  system, 
generators  of  such  wastes  must: 
— Manifest  off-site  shipments  of 

hazardous  wastes  (§§262.20-262.23); 
—Submit  exception  reports  for  any 
shipments  that  have  not  been  reported 
received  (§  262.42); 
— Maintain  copies  of  manifests, 
exception  reports,  biennial  reports 
and  any  data  used  to  make  hazardous 
waste  determinations,  for  at  least 
three  years  (§  262.40);  and 
— Submit  a  biennial  report  describing 
all  hazardous  wastes  generated  and 
the  facilities  to  which  they  were 
shipped  every  other  year  if  they 
generate  large  quantities  of  hazardous 
wastes.  (§262.41) 

Under  this  proposed  rule,  excluded 
secondary  materials  being  transported  to 
a  recycler  would  not  be  subject  to  the 
manifest  and  related  recordkeeping 
requirements.  The  Gold  Track  facility 
will  keep  records  on  the  amounts  of 
excluded  material  sent  to  the  recycler 
and  returned  to  the  facility. 

3.  Applicability  of  the  Exclusion  From 
the  Definition  of  SoUd  Waste 

Today's  proposed  rule  would  allow 
Gold  Track  participants  to  petition 
NJDEP  to  exclude  materials  that  are 
recycled  from  the  definition  of  solid 
waste  if  they  are  managed  according  to 
certain  conditions.  This  flexibility 
would  only  be  offered  to  Gold  Track 
participants.  If  finalized,  materials 
generated  by  Gold  Track  participants 
that  are  currently  regulated  as  solid  and 
hazardous  wastes  prior  to  reclamation 
( i.e.  spent  solvents)  would  no  longer  be 
regulated  as  solid  and  hazardous  wastes 
if  they  are  recycled  according  to  the 
conditions  discussed  below.  Excluded 
materials  shipped  to  off-site  recycUng 
facilities  would  also  be  excluded  bom 
regulation  as  a  solid  waste. 

Not  all  types  of  recycling  practices 
would  be  eligible  for  the  exclusion 
under  this  proposed  rule.  Today's 
proposal  identifies  four  specific 
recycling  scenarios  that  EPA  believes 
merit  full  regulation  under  current 
hazardous  waste  regulations,  and  which 
therefore  will  not  be  eligible  for  relaxed 
regulatory  controls  under  the  Gold 
Track  Program: 

•  Wastes  burned  for  energy  recovery 

[§261.2(c)(l)l; 

•  Wastes  used  in  a  maimer 
constituting  disposal  [§  261.2(c)(2)l: 

•  Recycling  of  materials  that  are 
inherenUy  waste-like  l§261.2(d)l  (F020, 
F021  (unless  used  as  an  ingredient  to 
make  a  product  at  the  site  of 
generation),  F022.  F023,  F026.  F028, 


and  secondary  materials  fed  to  a 
halogen  acid  furnace); 

•  Secondary  materials  that  are  stored 
on  the  land,  in  containment  buildings, 
or  on  drip  pads. 

EPA  and  NJDEP  believe  that  limiting 
the  scope  of  this  rulemaking  in  this  way 
is  sensible  and  appropriate  due  to  the 
experimental  nature  of  Gold  Track  and 
the  reduced  level  of  regulation  that  will 
be  afforded  to  participating  facilities. 

It  should  be  noted  that  tne  conditional 
exclusion  proposed  today  would  be  an 
exclusion  only  from  the  RCRA  Subtitle 
C  regulations,  and  not  from  the 
emergency,  remediation  and 
information-gathering  sections  of  the 
RCRA  statute  (sections  3004(u),  3007, 
3008(h).  3013.  and  7003).  This  restates 
the  principle  codified  for  other 
excluded  secondary  materials— that  the 
exclusion  is  only  from  RCRA  regulatory 
provisions,  and  not  horn  these  statutory 
authorities.  See  section  261.1(b).  EPA  is 
repeating  that  principle  here  in  the 
interests  of  clarity,  not  to  reof)en  the 
issue.  The  legal  basis  for  the  distinction 
of  the  Agency's  authority  under  these 
provisions  is  that  they  use  the  broader 
statutory  definition  of  solid  waste  (and 
hazardous  waste  as  well)  and  so  need 
not  (and  should  not)  be  read  as  being 
limited  by  the  regulatory  definition.  See, 
for  example,  50  FR  627;  January  4, 1985. 

EPA  is  also  proposing  that  the 
requirements  for  speculative 
accumulation  of  hazardous  wastes  not 
apply  to  Gold  Track  participants.  The 
speculative  accumulation  provisions 
generally  apply  to  secondary  materijils 
that  are  not  solid  wastes  when  recycled. 
Under  RCRA  regulations,  certain 
recyclable  materials  are  not  considered 
sohd  wastes  if  they  are  recycled  in  a 
timely  manner.  However,  if  these 
materials  are  accimiulated  on-site  for 
too  long,  they  become  a  solid  waste 
pursuant  to  the  speculative 
accumulation  provisions  of  40  CFR 
261.1(c)(8)  and  261.2(c)(4). 

The  provision  serves  as  a  safety  net, 
preventing  recyclable  materials  that  are 
not  otherwise  regulated  under  RCRA 
from  being  stored  indefinitely  and 
potentially  causing  environmental 
damage.  EPA  subjects  persons  who 
"acciunulate  speculatively"  (i.e., 
persons  who  fail  to  recycle  a  sufficient 
percentage  of  a  recyclable  material 
during  the  calendar  year  or  fail  to 
demonstrate  that  a  feasible  means  of 
recycling  exists)  to  immediate 
regulation  as  hazardous  waste 
generators  or  storage  facilities.  (50  FR 
614.  650;  January  4,1985). 

As  an  alternative  safety  net.  today's 
proposal,  would  require  Gold  Track 
participants  to  report  on  their  recycling 
activities  including  (1)  amount  of 


excluded  material  generated  during 
each  twelve  month  period  after  the 
exclusion  takes  effect,  (2)  the  amount  of 
excluded  material  recycled  during  the 
same  twelve-month  period,  (3)  how  the 
excluded  material  was  recycled.  (4)  any 
significant  changes  in  the  excluded 
material  wastestream,  (5)  the  recycling 
processes  used,  and  (6)  the  location  of 
any  off-site  recycler.  Also,  a  participant 
would  be  required  to  obtain  approval 
from  the  State  Director  prior  to  any 
significant  changes  in  the  waste  stream 
or  the  recycling  process.  In  addition  to 
providing  data  on  whether  this 
incentive  increases  recycling,  these 
reports  would  directly  alert  the  State  to 
any  overly  lengthy  accumulation 
practices  that  may  occur  and  would 
allow  the  State  to  assess  whether 
environmental  damage  could  occur  from 
such  storage.  EPA  believes  that  this 
approach  provides  a  suitable  alternative 
to  the  speculative  accumulation 
requirements  for  hazardous  waste  under 
RCRA. 

4.  Criteria  for  Obtaining  a  Solid  Waste 
Exclusion  From  NJDEP 

Gold  Track  facilities  wishing  to  take 
advantage  of  this  flexibility  would  be 
required  to  submit  an  application 
identifying  each  waste  stream  to  be 
excluded  from  the  definition  of  a  solid 
waste  to  NJDEP.  Included  in  the 
application  package  must  be  a  detailed 
description  of  the  waste  stream  and  its 
composition,  a  full  description  of  the 
recycling  to  be  conducted  and  the  sites 
where  storage  and  recycling  would 
occur,  along  with  a  comparison  of  the 
proposed  recycling  strategy  to  the 
recycling  guidelines  set  forth  in  the  EPA 
policy  memo  entitled:  "Criteria  for 
Evaluating  Whether  a  Waste  is  Being 
Recycled  ".  This  document  can  be 
obtained  either  by  clicking  on  the 
following  Web  site:  http:// 
yosemite.epa.gov/OSW/rcra.  nsf/ 
Documents/BFBl  32AA4BB3D1D385 
2565DA006F0447,  or  through  EPA's 
Faxback  service  by  dialing  202-65 1-- 
2060  on  your  fax  machine  and  entering 
code  #11426. 

This  application  process  will  ensure 
that  the  regulatory  flexibility  for 
recycling  that  is  provided  to  Gold  Track 
facilities  will  not  compromise  human 
health  and  the  enviroimient.  NJDEP  will 
carefully  analyze  each  application  to 
ensiu«  that  sham  recycfing  or  any  other 
harmful  activity  will  not  occur.  "The 
determination  of  whether  sham 
recycling  is  being  proposed  rests  on  a 
nimiber  of  factors  including:  the 
similarity  of  the  secondary  material  to 
an  analogous  raw  material  or  product, 
the  degree  of  processing  the  secondary 
material  must  undergo  to  produce  a 
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finished  product,  the  value  of  the 
secondary  material,  the  market  for  the 
end  product,  handling  and  management 
practices  for  the  secondary  matericil,  and 
the  need  for  toxic  constituents  in  the 
recycling  process.  These  factors  are  laid 
out  in  the  EPA  guidance  docimient 
described  above.  Each  application  will 
be  evaluated  and  considered  in  the 
context  of  these  factors. 

5.  Protection  of  Human  Health  and  the 
Enviroimient 

As  discussed  below,  waste  destined 
for  recycling  must  be  stored  in 
accordance  with  the  performance 
standards  of  40  CFR  part  265,  subparts 
I  and  J  for  containers  and  tanks, 
respectively,  and  40  CFR  section 
264.175  that  requires  secondary 
containment  for  containers  holding  free 
liquid.  The  Air  Emission  requirements 
under  subparts  AA,  BB  and  CC  are 
included  in  subparts  I  and  J  of  40  CFR 
part  265  and  are  applicable.  The 
additional  condition  that  materials 
excluded  from  the  definition  of  solid 
waste  may  only  be  stored  in  tanks  or 
containers  that  meet  stringent  design 
and  operating  standards  also  helps  to 
ensure  that  materials  are  managed  safely 
prior  to  recycling. 

Materials  sent  offsite  for  recycling 
will  be  excluded  from  regulation 
provided  that  the  generator  complies 
with  all  applicable  conditions.  If  the 
offsite  recycler  manages  the  material  in 
any  of  the  activities  listed  in  subsection 
3  above  that  are  not  eligible  for  the 
exclusion,  the  material  ceases  to  be 
excluded. 

With  regards  to  excluded  materials 
sent  to  an  offsite  recycler,  the  Gold 
Track  facility  would  be  required  to: 

•  Designate  the  off-site  facility  that 
will  be  receiving  excluded  material; 

•  Keep  facility  recycling  records  that 
track  the  amount  of  excluded  material 
sent  to  the  off-site  recycler  and  returned 
to  the  Gold  Track  participant  and  make 
these  records  available  upon  facility 
inspection;  and 

•  Include  the  recycling  information 
listed  above  in  the  Gold  Track 
participant's  annual  report. 

6.  Siunmary  of  Applicable  Management 
Standards  for  Excluded  Solid  Waste 

Hazardous  secondary  materials 
excluded  frtjm  RCRA  regulation  under 
today's  proposed  rule  would  be  subject 
to  certain  conditions.  Failure  by  Gold 
Track  participants  managing  materials 
under  this  exclusion  to  meet  any  of 
these  conditions  could  result  in 
revocation  of  the  exclusion  and/or 
subsequent  enforcement  action. 


(i)  Types  of  Hazardous  Waste  Not 
Eligible  for  Exclusion  Under  Gold  Track 

This  exclusion  would  not  apply  to   ' 
materials  that  are  burned  for  energy 
recovery,  used  in  a  maimer  constituting 
disposal,  or  for  materials  that  are 
inherently  waste-like  as  defined  in  40 
CFR  261.2(c)(1),  (c)(2)  and  261.2(d). 

(ii)  Requirements  for  Confirmation  From 
NJDEP  Prior  to  Exclusion 

Under  this  proposal.  Gold  Track 
facilities  wishing  to  take  advantage  of 
this  flexibility  would  be  required  to 
submit  a  petition  to  NJDEP  to  be 
excluded  from  the  definition  of  a  solid 
waste.  This  petition  must  include  a 
detailed  description  of  the  waste  stream 
and  its  composition,  a  description  of  the 
recycling  to  be  conducted  and  the  sites 
where  storage  and  recycling  would 
occur,  and  a  comparison  of  the  recycling 
proposed  to  the  EPA  guidance  discussed 
above  in  section  IV.A.4. 

NJDEP  will  make  a  site  specific 
determination  that  the  material  will  be 
legitimately  recycled  to  recover  material 
values  based  on  EPA  guidance  and  the 
information  provided,  and  will  respond 
to  each  petition  before  this  exclusion 
would  be  applicable. 

(iii)  Notification  of  Changes  in 
Operation 

EPA  is  proposing  that  Gold  Track 
participants  would  be  required  to 
inform  NJDEP  of  any  changes  to  the 
wastestream,  (  e.g.,  as  a  result  of  a 
change  in  the  production  process  or 
inputs)  changes  in  the  recycling  process 
to  be  used,  and  chemges  in  the  recycling 
location. 

Gold  Track  participants  would  be 
required  to  receive  approval  from 
NJDEP  to  continue  exercising  this 
flexibility  if  the  changes  described 
above  occur. 

(iv)  Storage  of  Excluded  Materials 
Destined  for  Recycling 

Under  this  proposal,  Gold  Track 
generators  would  be  required  to  manage 
materials  in  tanks  or  containers  and 
comply  with  the  management  standards 
for  haziirdous  waste  storage  units,  as 
specified  in  40  CFR  part  265,  subparts 
I  and  J.  and  the  secondary  containment 
standards  (or  alternative)  for  containers 
with  bee  liquids  as  described  at 
§264.175.  Secondary  containment 
provides  an  added  level  of  safety  by 
ensuring  that  if  the  tank  or  container 
leaks,  the  release  is  captured  by  an 
impermeable  base  or  second  exterior 
tai^  wall.  This  condition  applies  to 
excluded  materials  stored  at  a  Gold 
Track  facility.  Gold  Track  facilities 
would  also  be  required  to  comply  with 
any  other  substantive  regulatory 


requirement  that  would  normally  be 
applicable  to  the  containers  or  tanks. 

"This  exclusion  would  not  be  extended 
to  materials  that  are  stored  on  the  land 
[e.g.,  in  outdoor  piles),  in  containn^ent 
buildings,  or  on  drip  pads.  In  this 
respect,  storage  of  excluded  materials 
imder  today's  rule  would  be  subject  to 
more  stringent  container  management 
standards  than  if  they  were  managed  as 
hazardous  wastes  and  is  consistent  with 
the  Project  XL  goal  of  superior 
environmental  performance. 

(v)  Labeling  Storage  Containers 

Today's  proposal  would  also  require 
generators  managing  materials  under 
this  conditional  exclusion  to  use  a  label 
to  identify  the  contents  of  containers  in 
which  materials  to  be  recycled  are 
stored  and  indicate  the  date  the  material 
was  originally  placed  into  the  container. 
Gold  Track  participants  would  not  be 
required  to  comply  with  labeling  and 
marking  requirements  at  §  262.34(a)(2) 
and  (a)(3)  as  a  condition  for  this 
exclusion. 

(vi)  Monitoring  and  Record  Keeping 

EPA  is  also  proposing  that  generators 
maintain  records  for  each  container  or 
tank  used  to  store  material  exempted 
bom  the  definition  of  solid  waste,  and 
that  participants  label  the  contents  as 
stated  above.  This  information  will  be 
used  to  track  trends  and  environmental 
performance,  and  is  expected  to  b^  used 
for  the  annual  report. 

(vii)  Annual  Report 

Each  participant  shall  submit  an 
annual  report  to  the  State  of  New  Jersey . 
that  shall  specify: 

•  The  amoimt  of  exempt  material  in 
inventory  at  the  facility  at  the  time  the 
flexibility  specified  at  N.J.A.C. 
7:2733.21  (a)9  is  granted  to  the  facility; 

•  The  amount  of  exempt  material 
generated  during  the  past  twelve 
months; 

•  The  amount  of  exempt  material 
recycled  during  the  same  twelve-month 
period; 

•  A  description  of  how  the  exempt 
material  was  recycled;  and 

•  Any  changes  in  the  original 
wastestream,  recycling  processes  used 
or  the  location  of  recycling  sites. 

B.  180-day  Accumulation  Period  for 
Hazardous  Wastes  Generated  by  Gold 
Track  Participants- 

1.  Purpose  and  Context  of  Proposed 
Rule 

Today's  proposed  rule  would  allow 
large  quantity  hazardous  waste 
generators  (generators  of  1000  kilograms 
or  greater  of  non-acutely  hazardous 
waste  or  more  than  1  kilogram  of  acute 
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hazardous  waste)  that  have  been 
accepted  into  the  Gold  Track  Program  to 
accumulate  their  hazardous  wastes  on- 
site  for  up  to  180  days  without  having 
to  obtain  a  RCRA  permit. 

Participating  large  quantity  generators 
would  also  be  allowed  to  accumulate 
their  hazardous  waste  on-site  for  up  to 
270  days  if  they  must  transport  the 
waste,  or  offer  the  waste  for  transport, 
a  distance  of  200  miles  or  more.  The 
current  requirements  under  40  CFR  part 
262  for  large  quantity  generators  (LQGs) 
limit  the  amount  of  time  hazardous 
waste  can  be  accumulated  on-site  ^^ 
without  a  RCRA  permit.  Under  40  CFR 
262.34,  LQGs  may  accumulate  any 
quantity  of  hazardous  waste  on-site  for 
up  to  90  days  without  having  to  obtain 
a  RCRA  permit. 

EPA  requests  comments  regarding  its 
proposal  to  provide  participating  Gold 
Track  generators  180  days  (or  270,  if 
applicable)  to  acciunulate  their 
hazardous  waste  on-site  without  a 
RCRA  permit.  Today's  proposed  rule 
would  not  make  any  changes  to  the 
existing  conditions  for  the  90-day 
accumulation  period  for  generators 
under  the  current  regulations,  and  EPA 
is  not  requesting  comment  on  40  CFR 
262.34. 

2.  Rationale  for  Allowing  Gold  Track 
Facilities  180  Days  (or  270  Days)  To 
Accumulate  Waste 

Today's  proposed  rule  is  designed  to 
assist  EPA  in  learning  more  about 
appropriate  hazardous  waste  generator 
acciunulation  times  that  may  optimize 
the  ability  of  generators  to  carry  out 
activities  incidental  to  the  generation  of 
hazardous  waste.  EPA  intends  that  this 
pro)ect  will  yield  information  regarding 
typical  and  appropriate  generator 
activities — such  as  accumulating 
hazardous  waste  prior  to  sending  it  off- 
site  for  waste  management — and  the 
time  periods  appropriate  for  canying 
out  such  activities.  EPA  believes  that 
additional  accumulation  time  may  allow 
generators  to  acciunulate  enough  waste 
to  make  transportation  to  a  waste 
management  facility  more  cost-effective 
and  efficient.  EPA  also  believes  that 
additional  accumulation  time  may 
reduce  the  movement  and  handling  of 
hazardous  waste  and  also  reduce  the 
amoimt  of  air  pollution  created  and 
transportation  related  safety  concerns 
through  more  frequent  truck  trips. 

Given  the  strict  screening 
requirements  of  the  Gold  Track 
Program,  only  facilities  of  very  high 
environmental  caliber  would  be  allowed 
to  take  advantage  of  the  additional 
accumulation  time  flexibility,  thus  EPA 
believes  this  limited  flexibility  should 


not  result  in  any  additional  risk  to 
public  health  or  the  environment. 

In  order  to  evaluate  the  potential 
effects  of  additional  accumulation  time, 
EPA  and  NJDEP  would  be  able  to 
request  specific  information  from 
participating  facilities  (including 
hazardous  waste  manifests,  operating 
and  recycling  records,  inspection  logs 
for  the  container/tank  areas,  waste 
generation  rates,  etc.),  and  hold 
informational  meetings  with  facility 
staff  as  may  be  necessary  to  track 
progress  and  measure  performance  of 
longer  acciunulation  time  limits. 

fne  180  days  (or  270  days,  if 
applicable)  accumulation  time  limit  was 
also  cited  as  a  very  desirable  flexibility 
by  industry  stakeholders  during  the 
Gold  Track  Final  Project  Agreement 
negotiation  process.  This  flexibility  is 
seen  as  an  incentive  that  rewards  Gold 
Track  facilities  for  undertaking  the 
economically  costly  commitments  (see 
Table  1  in  Section  n.D.)  that  are 
required  for  Gold  Track  participation. 

3.  Protective  of  Hiunan  Health  and  the 
Environment 

The  provisions  of  today's  proposed 
rule  would  ensure  that  on-site 
accumulation  of  hazardous  waste  for  up 
to  180  days  (270  days,  if  applicable)  is 
protective  of  human  health  and  the 
environment.  As  mentioned  previously, 
the  strict  screening  requirements  of  the 
Gold  Track  Program  ensure  that  only 
facilities  of  very  high  environmental 
caliber  will  be  allowed  to  take 
advantage  of  the  additional 
accumulation  time  flexibility,  thus  EPA 
believes  this  limited  flexibility  should 
not  result  in  any  additional  risk  to 
public  health  or  the  environment. 

In  addition,  all  the  conditions  that 
apply  to  90-day  accumulation  of  any 
hazardous  waste  will  apply  to  the  180 
day  (or  270  day,  if  applicable) 
accumulation  of  hazardous  waste  by 
participating  Gold  Track  generators  (See 
Section  IV.B.4.  below).  The 
requirements  include  that  hazardous 
waste  must  be  stored  in  accordance  with 
the  performance  standards  of  40  CFR 
parts  265,  subparts  I  and  I  for  containers 
and  tanks,  respectively.  Gold  Track 
participants  would  also  be  required  to 
manage  materials  in  accordance  with 
the  secondary  containment  standards 
(or  alternative)  for  containers  with  free 
liquids  as  described  at  §  264.175. 
Secondary  containment  provides  an 
added  level  of  safety  by  ensuring  that  if 
the  tank  or  container  leaks,  the  release 
is  captured  by  an  impermeable  base  or 
second  exterior  tank  wall.  In  addition, 
the  Air  Emission  requirements  under 
subparts  AA,  BB  and  CC  are  included  in 
subparts  I  and  J  of  40  CFR  part  265. 


4.  Additional  Accumulation  Time  for 
Transport  Over  200  Miles 

Under  today's  proposed  rule, 
participating  Gold  Track  generators 
would  have  up  to  270  days  to 
accumulate  their  hazardous  waste  on- 
site  without  a  RCRA  permit  or  interim 
status  if  the  generator  must  transport  the 
waste,  or  offer  the  waste  for  transport, 
a  distance  of  200  miles  or  more.  The 
generator  would  still  be  required  to 
comply  with  all  other  conditions  for 
accumulating  hazardous  waste  under 
Gold  Track,  including  the  more 
stringent  accumulation  requirements 
noted  above. 

EPA  believes  that  additional 
accumulation  time  imder  circxunstances ' 
where  a  generator  must  send  its 
hazardous  waste  a  distance  of  200  miles 
or  more  may  be  necessary  and 
appropriate  to  allow  sufficient  time  to 
accumulate  enough  waste  to  make  long- 
distance transport  more  cost-effective 
and  efficient.  EPA  also  believes  that  the 
additional  accumulation  time  may 
reduce  the  movement  and  handling  of 
hazardous  waste  and  also  reduce  the 
amount  of  air  pollution  created  and 
transportation  related  safety  concerns 
through  more  frequent  truck  trips. 

As  part  of  the  Gold  Track  covenant 
agreement  between  the  Gold  Track 
participant  and  the  NJDEP,  a  generator 
in  the  Gold  Track  Program  would  need 
to  identify  and  keep  inventory  records 
for  wastes  to  be  shipped  to  an  off-site 
facility  that  is  located  more  than  200 
miles  away. 

5.  Siunmary  of  Applicable  Management 
Standards 

Under  today's  proposed  rule,  the 
same,  or  more  stringent  standards 
applicable  to  90-day  on-site 
accumulation  of  hazardous  waste  imder 
40  CFR  262.34,  other  than  the  length  of 
time  that  large  quantity  generators 
hazardous  waste  can  accumulate  that 
waste  on-site  without  a  RCRA  permit, 
would  apply  to  180-day  (or  270-day,  as 
applicable)  accumulation  of  hazardous 
waste.  These  include  technical 
standards  for  imits  used  to  accumulate 
hzizardous  wastes,  recordkeeping 
standards  to  dociunent  the  length  of 
time  hazardous  wastes  are  accumulated 
on-site,  preparedness  and  emergency 
response  procedures,  and  personnel 
training.  EPA  is  not  proposing  to  change 
any  of  Siese  existing  standards  as  they 
would  apply  to  generators  participating 
in  Gold  Track. 

The  Agency  would  like  to  note, 
however,  that  the  longer  additional 
acciunulation  time  may  impact  each 
participating  generator's 
implementation  of  some  of  these 
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provisions.  For  example,  in  order  to  be 
in  compliance  with  proposed  40  CFR 
262.120  (which  incorporates  the 
existing  general  site  operation 
provisions),  generators  accumulating 
hazardous  waste  on-site  under  the  terms 
of  today's  proposal  may  need  to 
consider  wheUier  their  current  general 
site  operation  procedures  (e.g., 
personnel  training,  contingency 
planning]  should  be  modified  in  light  of 
having  more  hazardous  waste  on-site 
than  they  would  under  the  90-day  limit. 
The  existing  management  standards  "as 
they  would  apply  to  Gold  Track 
generators  of  hazardous  waste  under 
this  proposed  rule  are  summarized 
below.  EPA  requests  comments  on  these 
standards  only  as  they  would  apply  to 
participating  Gold  Track  generators 
accumulating  their  hazardous  waste  for 
|180  or  270  days. 

(i)  Accumulation  Units:  A  large 
quantity  generator  would  only  be  able  to 
accumulate  hazardous  waste  on-site  for 
tup  to  180  days  (or  270  days,  if 
applicable)  in  tanks  or  containers  which 
comply  with  the  unit-specific  technical 
standards  of  40  CFR  part  265  for 
containers  (subpart  I)  and  tanks  (subpart 
J).  These  unit-specific  standards  would 
include  provisions  for  the  design, 
installation  and  general  condition  of 
each  unit.  The  requirements  governing 
each  type  of  unit  would  also  include 
standards  for  ensuring  the  compatibility 
of  the  waste  and  the  unit  and  special 
requirements  for  ignitable,  reactive  or 
incompatible  wastes.  In  addition,  there 
would  be  provisions  for  performing 
inspections  to  monitor  for  leaks  and 
deterioration  of  the  unit  and  for  proper 
response  to  and  containment  of  releases. 
For  example,  the  container  holding 
hazardous  waste  would  be  required  to 
be  closed  except  when  adding  or 
removing  waste  and  the  container  could 
not  be  handled  in  a  manner  that  may 
cause  it  to  rupture  or  leak.  Participating 
Gold  Track  generators  that  comply  with 
the  applicable  regulatory  provisions 
would  be  able  to  treat  and/or  recycle  the 
waste  in  the  accumulation  unit  without 
a  RCRA  permit  during  the  180-day  (or 
270-day.  if  applicable)  accumulation 
period.  [See,  e.g.,  51  FR  10168,  March 
24. 1986). 

t(ii)  Measures  to  Ensure  Wastes  are  not 
^cumulated  for  More  Than  180  (or 
70)  Days:  Participating  Gold  Track 
generators  operating  under  the  terms  of 
today's  proposed  rule  would  also  be 
required  to  comply  with  provisions 
which  help  ensure  that  the  length  of 
time  the  wastes  remain  on-site  in  certain 
accumulation  units  would  not  exceed 
180  days  (270  days,  if  applicable)  from 
the  date  the  waste  is  generated.  For 
those  accumulating  waste  in  containers. 


the  date  upon  which  each  period  of 
accumulation  begins  would  be  required 
to  be  clearly  marked  and  visible  for 
inspection  on  each  container. 

(iii)  Labeling  and  Marking 
Accumulation  Units:  Participating  Gold 
Track  generators  operating  under  the 
terms  of  today's  proposed  rule  would  be 
required  to  clearly  label  or  mark  each 
tank  or  container  used  to  accumulate 
hazardous  waste  with  the  words 
"Hazardous  Waste". 

(iv)  Preparedness  and  Prevention: 
Participating  Gold  Track  generators  who 
accumulate  waste  on-site  under  the 
terms  of  today's  proposed  rule  for  up  to 
180  days  (or  270  days,  as  applicable) 
would  be  required  to  comply  with 
ijubpart  C  of  part  265  which  contains 
standards  for  facility  preparedness  and 
prevention.  Participating  generators 
would  be  required  to  maintain  their 
facilities  in  a  maimer  that  minimizes  the 
possibility  of  fire,  explosion,  or  any 
unplanned  release  of  hazardous  waste 
or  hazardous  waste  constituents  to  the 
environment. 

Participating  generators  would  also  be 
required  to  ensure  that  their  facilities 
are  equipped  with  emergency  devices, 
such  as  an  internal  communications  or 
alarm  system,  a  telephone  or  other 
device  capable  of  summoning 
emergency  assistance,  and  appropriate 
fire  control  equipment,  unless  none  of 
the  wastes  handled  at  the  generation  site, 
requires  a  particular  kind  of  equipment. 
Equipment  would  be  required  to  be 
tested  and  maintained,  as  necessary,  to 
assure  its  proper  functioning. 

All  persons  involved  in  hazardous 
waste  handling  operations  would  be 
required  to  have  immediate  access  to 
either  an  internal  or  external  alarm  or 
communications  equipment,  luiless 
such  a  device  is  not  required. 

Additionally,  under  the  terms  of 
today's  proposed  rule,  participating 
generators  would  be  required  to 
maintain  sufficient  aisle  space  to  allow 
for  the  unobstructed  movement  of 
personnel  and  equipment  to  any  area  of 
the  facility  operations  in  an  emergency, 
unless  aisle  space  is  not  needed  for  any 
of  these  purposes.  Participating 
generators  would  also  be  required  to 
attempt  to  make  arrangements  with 
police,  fire  departments,  state 
emergency  response  teams,  and 
hospitals,  as  appropriate,  to  femiliarize 
these  officials  with  the  layout  of  the 
generator's  site  and  the  properties  of 
each  type  of  waste  handled  at  the  site 
in  preparation  for  the  potential  need  for 
the  services  of  these  organizations,  ff 
state  or  local  authorities  decline  to  enter 
into  such  arrangements,  the  owner  or 
operator  would  be  required  to  document 
the  refusal. 


(v)  Contingency  Plan  and  Emergency 
Procedures:  Participating  generators 
who  accumulate  hazardous  waste  on- 
site  for  up  to  180  days  (or  270  days,  as 
applicable)  under  the  terms  of  today's 
proposed  rule  would  be  required  to 
comply  with  the  contingency  plan  and 
emergency  procedures  provisions  of  40 
CFR  part  265,  subpart  D.  The 
contingency  plan  would  be  required  to 
include,  where  necessary,  a  description 
of  the  generator's  planned  response  to 
emergencies  at  the  facility,  any 
arrangements  with  local  and  state 
agencies  to  provide  emergency  response 
support,  a  list  of  the  generator's 
emergency  response  coordinators,  a  list 
of  the  generator's  emergency  equipment, 
and  an  evacuation  plan.  Requirements 
for  distributing  and  amending  the 
contingency  plan  would  also  be 
specified.  In  addition,  a  facility 
emergency  coordinator  would  be 
required  to  either  be  present,  or  on  call, 
whenever  the  facility  is  in  operation. 

Provisions  for  emergency  procedures 
would  include  immediate  notification  of 
employees  and  local,  state,  and  Federal 
authorities  of  any  imminent  or  actual 
emergencies;  measures  to  preclude  the 
spread  of  fires  and  explosions  to  other 
wastes;  proper  management  of  residues; 
rehabilitation  of  emergency  equipment 
and  notification  of  authorities  before 
operations  are  resumed;  and 
recordkeeping  and  reporting  to  NJDEP 
or  EPA  on  the  nature  and  consequences 
of  any  incident  that  requires 
implementing  the  contingency  plan. 

(vi)  Persoimel  Training:  As  proposed 
in  today's  rule,  generators  participating 
in  Gold  Track  who  accumulate 
hazardous  waste  on-site  for  up  tol80 
days  (or  270  days,  as  applicable)  would 
be  subject  to  the  provisions  for 
personnel  training  in  40  CFR  265.16. 
These  requirements  are  designed  to 
ensure  that  personnel  are  adequately 
prepared  to  manage  hazardous  waste 
and  respond  to  any  emergencies  that  are 
likely  to  arise. 

Personnel  training  could  be  in  the 
form  of  on-the-job  or  classroom  training, 
but  would  have  to  be  performed  by  an 
instructor  who  is  trained  in  hazardous 
waste  management  procedures. 
Personnel  training  would  have  to  be 
performed  within  six  months  of  initial 
employment  and  must  be  renewed 
annually.  A  participating  generator 
would  also  be  required  to  maintain 
records  in  accordance  with  40  CFR 
265.16(d)  to  document  completion  of 
the  training  requirements  for  employees. 
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6.  Special  Conditions  for  Gold  Track 
Generators  Accumulating  Hazardous 
Waste  For  Up  to  180  (or  270)  Days 

In  addition  to  complying  with  the 
management  standards  currently 
applicable  to  90-day  accumulation  of 
hazardous  waste  (described  above), 
Gold  Track  generators  would  also  have 
to  comply  with  several  conditions 
unique  to  this  XL  project  in  order  to 
accumulate  their  hazardous  waste  for  up 
to  180  (or  270  days). 

Gold  Track  generators  would  be 
required  to  make  information  (such  as 
manifests,  costs,  environmental 
releases)  available  to  NJDEP  as  may  be 
necessary  to  track  the  progress  and 
measure  the  impact  of  longer 
accimiulation  times.  If  requested,  Gold 
Track  generators  would  also  be  required 
to  participate  in  informational  meetings 
with  NPEP.  Collecting  this  information 
from  the  Gold  Track  generators  would 
ensure  that  NJDEP  and  EPA  would  have 
data  that  provides  a  basis  for  evaluating 
the  impacts  of  longer  acciunulation 
time,  including  whether  it  may  optimize 
the  ability  of  the  generators  to  cany  out 
activities  incidental  to  the  generation  of 
hazardous  waste.  In  addition.  Gold 
Track  generators  would  be  required  to 
notify  NJDEP,  in  writing,  of  their  intent 
to  accumulate  hazardous  waste  for  up  to 
180  (or  270)  days.  This  notification 
would  assist  NJDEP  and  EPA  in  the 
tracking  and  iiiformation  gathering 
activities  associated  with  this  flexibility. 

Additionally,  as  previously 
mentioned,  participating  Gold  Track 
generators  accimiuJating  their  hazardous 
waste  up  to  180  days  (270  days  if 
applicable)  in  containers  would  be 
required  to  comply  with  §  264.175, 
which  does  not  currently  apply  to 
generators  acciunulating  harardous 
waste.  Section  264.175  imposes 
"secondary  contauament"  requirements 
on  containers  holding  hazardous  waste. 
Compliance  with  §  264.175  would 
provide  an  added  level  of  protection 
against  releases  to  the  environment  by 
ensuring  that  any  leaks  from  the 
containers  storing  the  waste  would  be 
contained  in  the  accumulation  area. 

C.  State  Authority— Applicability  of 
Rules  in  Authorized  States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  a  qualified  State  to 
administer  and  enforce  a  hazardous 
waste  program  within  the  State  in  lieu 
of  the  federal  program,  and  to  issue  and 
enforce  permits  in  the  State.  [See  40 
CFR  part  271  for  the  standards  and 
requirements  for  authorization.) 
Follovnng  authorization,  a  State 
continues  to  have  enforcement 
responsibilities  under  its  law  to  pursue 


violations  of  its  hazardous  waste 
program.  EPA  continues  to  have 
independent  authority  under  RCRA 
sections  3007,  3008,  3013,  and  7003. 
After  authorization.  Federal  ndes 
written  under  RCRA  provisions  that 
predate  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  no 
longer  apply  in  the  authorized  state.  The 
legal  obligations  imposed  pursuant  to 
RCRA  provisions  predating  HSWA  do 
not  take  legal  effect  in  an  authorized 
state  imtil  the  state  adopts  the 
provisions  under  state  law. 

In  contrast,  under  sections  3004  and 
3006(g)  of  RCRA,  new  requirements  and 
prohibitions  imposed  by  HSWA  take 
effect  in  authorized  States  at  the  same 
time  they  take  effect  in  non-authorized 
States.  EPA  is  directed  to  carry  out 
HSWA  requirements  and  prohibitions  in 
authorized  States  vmtil  the  State  is 
granted  authorization  to  do  so. 
Today's  proposed  rule  is  not 
promulgated  under  HSWA  authorities. 
Consequently,  the  final  rule  will  not 
amend  the  authorized  program  for  the 
State  of  New  Jersey  upon  promulgation, 
and  EPA  will  not  implement  the  rule. 
The  authorized  RCRA  Program  will 
change  when  EPA  approves  New 
Jersey's  application  for  a  revision  to  its 
RCRA  Program. 

For  the  proposed  Gold  Track  Rule. 
EPA  encourages  NJDEP  to  expeditiously 
adopt  Gold  Track  regulations  and  begin 
program  implementation.  To  revise  the 
federally-authorized  RCRA  Program, 
NJDEP  would  need  to  seek  formal 
authorization  for  the  Gold  Track  Rule 
after  program  implementation. 

It  is  EPA's  imderstanding  that  New 
Jersey  intends  to  develop  appropriate 
legal  mechanisms  to  implement  today's 
rule  and  that  it  will  be  seeking  RCRA 
authorization  for  the  program.  At  the 
same  time,  EPA  expects  fiiat  the  state 
will  begin  implementing  its  program  as 
soon  as  it  is  allowable  under  state  law, 
while  the  RCRA  authorization  process 
proceeds.  To  ensure  prompt 
implementation  of  the  project,  EPA 
encourages  the  state  to  take  this 
approach. 

V.  Additional  Infonnation 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regiilatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 


(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  annualized  cost  of  this 
proposed  rule  will  be  significantly  less 
than  $100  million  and  will  not  meet  any 
of  the  other  criteria  specified  in  the 
Executive  Order,  it  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866,  and  is  therefore 
not  subject  to  OMB  review. 

B.  Regulatory. Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et.  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute  imless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small 
business;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independentiy 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities.  EPA  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  determining 
whether  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  impact  of 
concern  is  any  significant  adverse 
economic  impact  on  small  entities, 
since  the  primary  purpose  of  the 
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regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  Moreover,  the  proposed  rule  will 
not  impose  any  requirements  on  small 
entities.  Gold  Track  is  a  voluntary 
program  that  offers  soiuces  flexibility  in 
complying  with  regulatory 
requirements.  We  expect  applications 
only  from  firms  which  have  determined 
that  the  benefits  of  their  participation 
will  outweigh  the  costs.  We  have 
therefore  concluded  that  today's 
proposed  rule  will  relieve  regulatory 
burden  for  any  small  entities  that 
choose  to  participate  in  this  voluntary 
program.  We  continue  to  be  interested 
in  the  potential  impacts  of  the  proposed 
rule  on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

C.  Paperwork  Reduction  Act 

This  proposed  rule  will  only  apply  to 
a  maximum  of  nine  facilities,  and 
therefore  requires  no  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act.  Therefore,  no 
information  collection  request  (ICR)  will 
be  submitted  to  OMB  for  review  in 
compliance  with  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501,  et  seq. 

J'.  Unfunded  Mandates  Reform  Act 
Title  II  of  the  Unfunded  Mandates 
eform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  iribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiues  to  State,  local, 
and  tribal  governments,  in  the  aggregate. 
or  to  the  private  sector,  of  $100  million 
Or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costiy,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 


allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  vdth  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Tide  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  Given  that  participation 
in  Gold  Track  is  purely  voluntary,  the 
proposed  Gold  Track  rule  imposes  no 
enforceable  duty  on  any  State,  local  or 
tribal  governments  or  the  private  sector. 
Thus,  today's  proposed  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA.  In  addition, 
because  this  proposed  rule  contains  no 
regulatory  requirements  that  might 
significantiy  or  uniquely  affect  small 
governments,  it  is  not  subject  to  UMRA 
section  203. 

E.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

The  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866;  and  (2)  concerns  an 
enviroiunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  nde  on  children,  and 
explain  why  the  plarmed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  portions  of  this  proposal  that 
would  amend  the  current  CAA 
regulations  are  not  subject  to  Executive 
Order  13045  because  the  EPA  interprets 
Executive  Order  13045  as  applying  only 
to  those  regulatory  actions  tiiat  are 
based  on  health  or  safety  risks,  such  that 


the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  These  portions 
of  this  proposal  are  not  subject  to 
Executive  Order  13045  because  they  are 
based  in  part  on  technology 
performance  and  in  part  implement 
previously  promulgated  health  or  safety 
based  standards,  the  National  Ambient 
Air  Quality  Standards  (NAAQS).  hi 
addition,  they  are  not  subject  to 
Executive  Order  13045  because  they  are 
not  economically  significant  as  defined 
by  Executive  Order  12866. 

The  portions  of  this  proposal  that 
would  amend  the  current  RCRA 
regulations  are  not  subject  to  Executive 
Order  13045  because  they  are  not 
economically  significant  regulatory 
actions  as  defined  by  Executive  Order 
12866,  and  the  Agency  does  not  have 
reason  to  believe  the  environmental 
health  risks  or  safety  risks  addressed  by 
these  actions  would  present  a 
disproportionate  risk  to  children. 

'The  proposal  to  provide  participating 
Gold  Track  generators  with  up  to  180  (or 
270)  days  accumulation  time  includes  a 
condition  that  such  generators  follow 
the  current  waste  management 
standards  for  large  quantity  generators 
accumulating  hazardous  waste  on-site 
without  a  RCRA  permit.  Similarly,  the 
proposal  to  allow  waste  generators  to 
obtain  variances  from  the  definition  of  ^ 
solid  waste  contains  several  conditions. 
These  provisions  are  discussed  in  detail 
in  Section  IV  of  this  preamble.  EPA 
believes  that  these  provisions  are 
protective  of  human  health  and  the 
environment  and  minimize  the 
likelihood  of  exposure  to  hazardous 
waste  held  in  acciunulation  luiits.  For 
this  reason,  EPA  believes  that  the 
proposed  180  (or  270)  day  accumulation 
time  and  the  proposed  solid  waste 
variances  would  not  result  in  increased 
exposures  to  children. 

F.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  aind  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

The  portions  of  this  proposal  that 
would  amend  the  current  RCRA 
regulations  do  not  have  federalism 
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implications.  They  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  These  portions 
of  the  proposed  rule  are  less  stringent 
than  the  existing  federal  RCRA  Program, 
and  RCRA  authorized  states  are  only 
required  to  modify  their  programs  when 
EPA  promulgates  federal  regulations 
that  are  more  stringent  or  broader  in 
scope  than  the  authorized  state 
regulations.  Similarly,  the  portions  of 
this  proposal  that  would  amend  the 
current  CAA  regulations  do  not  have 
federalism  implications.  They  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  They  provide 
facilities  that  receive  regulatory 
flexibility  from  their  state  with  similar 
flexibility  under  federal  law.  Thus,  the 
requirements  of  Section  6  of  this 
Executive  Order  do  not  apply  to  this 
proposal.  Although  section  6  of  the 
Order  does  not  apply  to  this  rule,  EPA 
consulted  extensively  with  State 
officials,  as  noted  throughout  today's 
proposed  rule  and  in  particular  in 
section  II.C.  above. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  pohcy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

G.  Executive  Order  13175:  Consultation 
and  Coordination  With  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Govenunents"  (65  FR 
67249.  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regiilatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on  • 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
govenunent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
govenunent  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 


between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
This  proposed  rule  affects  only  private 
entities.  Thus.  Executive  Order  13175 
does  not  apply  to  this  rule.  In  the  spirit 
of  Executive  Order  13175.  and 
consistent  with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  govenunents,  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  tribal  officials. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  [e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standard.  This 
proposed  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  is 
not  considering  the  use  of  any  voluntary 
consensus  standards.  EPA  welcomes 
conunents  on  this  aspect  of  the 
proposed  rulemaking  and,  specifically, 
invites  the  public  to  identify 
potentially-applicable  voluntary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
regulation. 

/.  Executive  Order  1321 1 :  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

ListofSubiects 

40  CFR  Part  51 

Enviroimiental  protection. 
Administrative  practice  and  procediure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 


40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  262 

Environmental  protection.  Exports. 
Hazardous  materials  transportation. 
Hazardous  waste,  Imports,  Labeling; 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  264 

Environmental  protection.  Air 
pollution  control.  Hazardous  waste 
insiuance.  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Surety 
bonds. 

40  CFR  Part  265 

Environmental  protection.  Air 
pollution  control.  Hazardous  waste 
insiu^nce.  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements,  Security  measures.  Surety 
bonds.  Water  supply. 

40  CFR  Part  270 

Enviroiunental  protection. 
Administrative  practice  and  procediue. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control.  Water  supply. 

Dated:  March  28,  2002. 
Christine  Todd  Whitman. 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  prbpbsed 
to  be  amended  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 

PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  51.165  is  amended: 

a.  By  adding  a  new  sentence  to  the 
end  of  paragraph  (a)(l)(ii). 

b.  By  adding  a  new  paragraph 
(a)(l)(v)(C)(10). 

The  additions  read  as  follows: 

§51.165    PermM  raquiraments. 
(a)*  *  * 
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1  (i)  *  *  * 
(ii)  *  *  *  Until  [DATE  EIGHTEEN 

TEARS  FROM  THE  DATE  THAT  THE 

FEDERAL  FINAL  RULEMAKING 

BECOMES  EFFECTIVE],  this  definition 

does  not  apply  to  combined  heat  and 

power  (CHP)  facilities  in  the  State  of 

New  Jersey  that  are  participants  in  the 

New  Jersey  Gold  Track  Program  set  forth 

in  Subchapter  2  of  the  N.J.A.C  7:1M. 


(v)*  *  * 

(O*   *  * 

(10)  Until  [DATE  EIGHTEEN  YEARS 
FROM  THE  DATE  THAT  THE 
FEDERAL  FINAL  RULEMAKING 
BECOMES  EFFECTIVEl.  changes 
(including  the  addition  of  new 
emissions  units  or  changes  to  existing 
emissions  units)  at  stationary  soiuces  in 
the  State  of  New  Jersey  that  are 
participants  in  the  New  Jersey  Gold 
Track  Program  set  forth  in  Subchapter  2 
of  the  N.J.A.C  7:1M.  provided  the 
stationary  source  emits  within  the 
annual  emissions  limitations  (caps) 
established  under  the  New  Jersey  Gold 
Track  Program. 

\  *  •       :     **       * 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
PLEMENTATION  PLANS 


r 


1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et.  seq. 

3.  Section  52.1603  is  amended  by: 

a.  Adding  text  to  the  end  of  paragraph 

(b). 

b.  Adding  paragraphs  (c)  and  (d). 
The  additions  read  as  follows: 

f  52.1 603    Significant  deterioration  of  air 
quality. 

***** 

I  (b)  *  *  *  except  as  provided  in 
paragraphs  (c)  and  (d)  of  this  section. 

(c)  Until  [DATE  EIGHTEEN  YEARS 
FROM  THE  DATE  THAT  THE 
FEDERAL  FINAL  RULEMAKING 
BECOMES  EFFECTIVE),  for  stationary 
sources  in  the  State  of  New  Jersey  that 
are  participants  in  the  New  Jersey  Gold 
Track  Program  set  forth  in  Subchapter  2 
0ftheN.J.A.C7:lM: 

(iXChanges  (including  the  addition  of 
new  emissions  units  or  changes  to 
existing  emissions  units)  at  a  stationary 
source  are  not  physical  changes  or 
changes  in  the  method  of  operation  and 
therefore  are  not  major  modifications  as 
otherwise  defined  in  40  CFR  52.21(b)(2). 
provided  the  stationary  soiuce  emits 
within  the  annual  emissions  limitations 
(caps)  established  under  the  New  Jersey 

Did  Track  Program. 
2)  "The  date  on  which  the  annual 
issions  limitation  (cap)  established 


under  the  New  Jersey  Gold  Track 
Program  became  effective,  not  to  exceed 
15  years  before  construction  on  the 
particular  change  commences;  and" 
applies  instead  of  40  CFR  52.21  (b)  (3) 

(ii)  (a). 

(d)  Until  [DATE  EIGHTEEN  YEARS 
FROM  THE  DATE  THAT  THE 
FEDERAL  FINAL  RULEMAKING 
BECOMES  EFFECTIVE].  40  CFR  52.21 
(b)  (6)  does  not  apply  to  combined  heat 
and  power  (CHP)  facilities  in  the  State 
of  New  Jersey  that  are  participants  in 
the  New  Jersey  Gold  Track  Program  set 
forth  in  Subchapter  33  of  the  N.J.A.C. 
For  such  CHP  facilities,  "building, 
structiue.  facility,  or  installation" 
includes  both  the  CHP  facility  itself  and 
heating/cooling  equipment  at  the 
facility  to  which  the  CHP  facility 
supplies  electricity  and  heating/cooling 
("the  CHP  energy  user"),  provided  that 
there  is  a  contractual  agreement 
between  the  CHP  facility  and  the  CHP 
energy  user  which  states  that  the 
emissions  reductions  from  shutting 
down  or  curtailing  the  heating/cooling 
equipment  at  the  CHP  energy  user  are  to 
be  credited  to  the  CHP  facility,  rather 
than  the  CHP  energy  user. 

PART  261— IDENTIHCATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  6924{y)  and  6938. 

2.  Section  261.4  is  amended  by 
adding  paragraph  (a)(20)  to  read  as 
follows: 

§261.4    Exclusions. 

(a)*  *  * 

(20)  Secondary  materials  (i.e..  sludges, 
by  products,  and  spent  materials  as 
defined  in  §  261.1)  that  are  reclaimed 
and/or  reused  are  excluded  from  the 
definition  of  solid  waste  for  facilities 
participating  in  the  New  Jersey  Gold 
Track  Program  with  a  signed  and  • 
approved  covenant  with  NJDEP 
provided  that: 

(i)  The  secondary  material  is  not 
destined  to  be  burned  for  energy 
recovery  or  used  in  a  manner 
constituting  disposal  as  described  in 
§  261.2(c)(1)  and  §  261.2(c)(2); 

(ii)  The  secondary  material  is  not 
inherently  waste-like  as  described  in 
§  261.2(d); 

(iii)  The  generator  in  the  Gold  Track 
Program  applies  to  the  Director,  as 
appropriate,  supplying  the  following 
information:  the  types  and  composition 
of  material(s)  to  be  recycled;  a 
description  of  the  recycling  to  be 
conducted;  and  its  assessment, 
including  supporting  information  that 


the  material  will  be  legitimately 
recycled  and  the  locations  where  storage 
and  recycling  will  occur; 

(iv)  The  Director  makes  a  site  specific 
determination  that  the  material  will  be 
legitimately  recycled  to  recover  material 
values; 

(v)  The  generator  in  the  Gold  Track 
Program  informs  and  receives  approval 
from  the  Director  regarding  the  waste 
streams,  recycling  process  and  location 
identified  in  paragraph  (a)(2)(iii)  of  this 
section; 

(vi)  Any  on-site  acciunulation  or 
storage  of  the  secondary  material  prior 
to  recycling  takes  place  only  in  tanks 
and  containers  as  defined  in  40  CFR 
260.10.  Accnunulation  and  storage  in 
containers  must  comply  with  the 
requirements  of  subpart  I  of  40  CFR  part 
265  and  secondary  containment 
requirements  found  in  40  CFR  264.175. 
Accumulation  and  storage  in  tanks  must 
comply  with  the  requirements  of  40  CFR 
part  265.  subpart  J.  No  restrictions  on 
speculative  accumulation  as  defined  in 
§§261.1  and  261.2(c)(4)  apply; 

(vii)  Containers  and  tanks  at  the 
generator's  facility  used  to  accumulate 
or  store  materials  subject  to  this 
exclusion  are  labeled  to  properly 
identify  the  contents  and  the  date  the 
material  was  originally  placed  into  the 
container,  and  records  are  kept  for  each 
container  and  tank  indicating  the 
contents  and  date  the  material  was 
'placed  in  the  tank  or  container; 

(viii)  The  generator  of  the  excluded 
materials  submits  an  annual  report 
documenting  recycling  activities  that 
shall  specify: 

(A)  The  amoimt  of  excluded  material 
in  inventory  at  the  facility  at  the  time 
the  flexibility  specified  at  N.J.A.C. 
7:2733  is  granted  to  the  facility; 

(B)  The  amoimt  of  excluded  material 
generated  during  each  twelve  month 
period  after  the  exclusion  takes  effect; 

(C)  The  amoimt  of  excluded  material 
recycled  during  the  same  twelve-month 
period; 

(D)  A  description  of  how  the  excluded 
material  was  recycled;  and 

(E)  Any  significant  changes  in  the 
excluded  material  wastestream,  the 
recycling  processes  used,  and  the 
location  of  recycling  sites. 

(ix)  If  a  participating  entity  withdraws 
from  the  Gold  Track  Program  prior  to 
the  expiration  of  its  exclusion,  or  if" 
NJDEP  terminates  an  entity's 
participation  prior  to  such  expiration, 
the  entity  must  return  to  compliance 
with  all  otherwise  applicable  hazardous 
vtraste  regulations  as  soon  as  practicable 
but  no  later  than  six  months  after  the 
date  of  withdrawal  or  termination. 

(x)  This  section  will  expire  eighteen 
years  after  the  federal  rulemaking 
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becomes  effective;  or  earlier,  if  either 
New  Jersey  or  EPA  terminates  the 
program  and  EPA  promulgates  a  rule 
removing  these  provisions  from  the 
Code  of  Federal  Regulations. 
***** 

PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

1.  The  authority  citation  for  part  262 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6906,  6912,  6922- 
6925.  6937,  and  6938. 

2.  Part  262  is  amended  by  adding 
subpart  K  consisting  of  §  262.120  to  read 
as  follows: 

Subpart  K— New  Jersey  Gold  Track 
Program  XL  Project 

$262,120    Standards  app(icabl«  to 
ganarators  of  hazardous  waste  participating 
in  the  Naw  Jersey  gold  track  program. 

(a)  A  generator  participating  in  Gold 
Track  with  a  signed  and  approved 
covenant  agreement  with  NJDEP  and 
who  generates  greater  than  1000 
kilograms  of  hazardous  waste  per 
calendar  month  or  1  kilogram  of  acute 
hazardous  waste  as  listed  in  40  CFR 
261.31,  261.32.  and  261.33{e.).  may 
accumulate  that  hazardous  waste  onsite 
for  more  than  90  days,  but  not  more 
than  180  days  without  a  permit  or 
without  having  interim  status  provided 
that: 

(1)  The  waste  is  placed: 
(i)  In  containers  and  the  generator 

complies  with  the  applicable 
requirements  of  subpart  I.  of  40  CFR 
part  265:  and  40  CFR  264.175;  and/or 

(ii)  In  tanks,  and  the  generator 
complies  with  applicable  requirements 
in  subparts  J,  of  40  CFR  part  265  except 
§§  265.197(c)  and  265.200; 

(2)  The  date  upon  which  each  period 
of  accumulation  begins  is  clearly 
marked  and  visible  for  inspection  on 
each  container; 

(3)  While  being  accumulated  on-site, 
each  container  and  tank  is  labeled  or 
marked  clearly  with  the  words 
"hazardous  waste'; 

(4)  The  generator  complies  with  the 
requirements  for  owners  or  operators  in 
Subparts  C  and  D  in  40  CFR  part  265, 
with  §  265.16,  and  with  40  CFR 
268.7(a)(5).  In  addition,  such  a  generator 
is  exempt  from  all  the  requirements  in 
subparts  G  and  H  of  40  CFR  part  265, 
except  for  §§  265.111  and  265.114; 

(5)  The  generator  notifies  the  Director 
in  writing  of  its  intent  to  acciunulate  its 
hazardous  waste  in  accordance  with  this 
section;  and 

(6)  The  generator  makes  information 
(such  as  manifest,  costs,  environmental 


releases)  available  to  the  Director  and,  if 
requested,  participates  in  informational 
meetings  with  the  Director  as  may  be 
necessary  to  track  progress  and  measure 
the  impact  of  longer  accumulation  time 

limits.  . 

(b)  A  generator  participating  in  Gold 
Track  and  who  generates  greater  than 
1000  kilograms  of  hazardous  waste  or  1 
kilogram  of  acute  hazardous  waste  as 
listed  in  40  CFR  261.31.  261.32.  and 
261.33(e.)  per  calendar  month  and  who 
must  transport  this  waste,  or  offer  this 
waste  for  transportation  over  a  distance 
of  200  miles  or  more  may  accumulate 
that  hazardous  waste  onsite  for  more 
than  90  days,  but  not  more  than  270 
days  without  a  permit  or  without  having 
interim  status  if  the  generator  complies 
with  the  requirements  of  paragraphs 
{a)(l)  through  (a)(6)  of  this  section. 

(c)  A  generator  accumulating 
hazardous  waste  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  section 
who  accumulates  that  hazardous  waste 
onsite  for  more  than  180  days  (or  for 
more  than  270  days  if  the  generator 
must  transport  this  waste  or  offer  the 
waste  for  transportation  over  a  distance 
of  200  miles  or  more),  is  an  operator  of 
a  storage  facility  and  is  subject  to  the 
requirements  of  40  CFR  parts  264  and 
265  and  the  permit  requirements  of  40 
CFR  part  270  unless  the  generator  has 
been  granted  an  extension  to  the  180 
day  (or  270  days  if  applicable)  limit.  An 
extension  of  up  to  30  days  may  be 
granted  at  the  discretion  of  the  Director 
on  a  case-by-case  basis.  Such  30  day 
extensions  may  be  granted  by  the 
Director  if  hazardous  waste  must  remain 
onsite  for  longer  than  180  days  (or  270 
if  applicable)  due  to  luiforseen, 
temporary,  and  uncontrollable 
circumstances. 

(d)  If  a  participating  entity  withdraws 
from  the  Gold  Track  Program  prior  to 
the  expiration  of  its  exclusion,  or  if  the 
Director  terminates  an  entity's 
participation  prior  to  such  expiration, 
the  entity  must  return  to  compliance 
with  all  otherwise  applicable  hazardous 
waste  regulations  no  later  than  six 
months  after  the  date  of  withdrawal  or 
termination. 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE.  AND  DISPOSAL 
FAaLITIES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6924, 
and  6925. 

2.  Section  264.1  is  amended  by 
adding  paragraph  (g)(13)  to  read  as 
follows: 


S  264.1    Purposa,  scope  and  applicability. 

***** 

(g)*  *  • 

(13)  A  generator  participating  in  the 
Gold  Track  Program  with  a  signed  and 
approved  covenant  agreement  with 
NJDEP  storing  or  accujnulating 
hazardous  waste  in  accordance  with  40 
CFR  262.120. 


PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FAaLITIES 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6906,  6912, 
6922.  6923,  6924,  6925.  6935,  6936.  and  6937 
unless  otherwise  noted. 

2.  Section  265.1  is  amended  by 
adding  paragraph  (c)(16)  to  read  as 
follows: 

§265.1    Purposa.  scope,  and  applicability. 


(c)*  *  * 

(16)  A  generator  participating  in  the 
Gold  Track  Project  with  a  signed  and 
approved  covenant  agreement  with 
NJDEP  storing  or  accumulating 
hazardous  waste  in  accordance  with  40 
CFR  262.120. 


PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

1.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912.  6924. 
6925.  6927.  6939.  and  6974. 

2.  Section  270.1  is  amended  by 
adding  paragraph  (c)(2)(x)  to  read  as 
follows: 

§270.1    Purpoaa  and  scope  of  thase 
ragulations. 


(c)*  *  • 

(2)*   *   • 

(x)  A  generator  Iparticipating  in  the 
Gold  Track  Project  vrith  a  signed  and 
approved  covenant  agreement  with 
NJDEP  storing  or  accumulating 
hazardous  waste  in  accordance  with  40 
CFR  262.120. 
***** 

[FR  Doc.  02-8951  Filed  4-15-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NH-046a;  A-1-FRL-7171-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana;  New 
Hampahire;  Po8t-1996  Rate-of- 
Progreaa  Plana 

agency:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
New  Hampshire.  This  revision 
establishes  post-1996  rate-of-progress 
(ROP)  plans  for  the  Portsmouth-Dover- 
Rochester  serious  ozone  nonattainment 
area,  and  for  the  New  Hampshire 
portion  of  the  Boston-Lawrence- 
Worcester  serious  ozone  nonattainment 
area.  The  intended  effect  of  this  action 
is  to  approve  this  SIP  revision  as 
meeting  the  requirements  of  the  Clean 
Air  Act. 

DATES:  Written  comments  must  be 
received  on  or  before  May  16.  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Unit  Manager,  Air 
Quality  Planning.  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency, 
EPA — New  England,  One  Congress 
Street.  Suite  1100.  Boston.  MA  02114- 
2023.  Copies  of  the  state  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosystem  Protection, 
U.S.  Environmental  Protection  Agency, 
EPA — New  England,  One  Congress 
Street,  11th  floor.  Boston,  MA  and  at  the 
Air  Resources  Division,  New  Hampshire 
Department  of  Environmental  Services, 
6  Hazen  Ehive,  Concord,  New 
Hampshire,  03302-0095. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  McConnell,  (617)  918-1046. 
SUPPLEMENTARY  INFORMATION:  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  state's 
SIP  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  EPA  receives  no  adverse 
comments  in  response  to  this  action,  the 
Agency  contemplates  no  further 
activity.  If  EPA  receives  adverse 
comments,  the  Agency  will  withdraw 
the  direct  final  rule  and  will  address  all 
public  comments  received  in  a 


subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  Please  note 
that  if  EPA  receives  adverse  comment 
on  an  amendment,  paragraph,  or  section 
of  this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule,  ^ 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

For  additional  information,  see  the 
direct  final  rule  which  is  located  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  April  4.  2002. 
Ira  W.  Leighton, 

Acting  Regional  Administrator,  EPA — New 
England. 

IFR  Doc.  02-9067  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Part  356 

[Docicet  No.  MARAD-2002-11984] 
RIN2133-AB46 

Requirements  to  Document  U.S.-Fiag 
Fishing  industry  Vessels  of  100  Feet  or 
Greater  in  Registered  Length  and  To 
Hold  a  Preferred  Mortgage  on  Such 
Vessels 

agency:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking 
("NPRM"). 

summary:  The  Maritime  Administration 
("MARAD,  we,  our,  or  us")  is  soliciting 
public  comments  on  amendments  to  its 
regulations  which  implement  the  U.S. 
citizenship  requirements  set  forth  in  the 
American  Fisheries  Act  of  1998 
("AFA")  for  vessels  of  100  feet  or  greater 
in  registered  length  for  which  a  fishery 
endorsement  to  the  vessel's 
documentation  is  sought. 

On  July  24,  2001,  the  Congress  passed 
a  package  of  amendments  to  the  AFA  as 
section  2202  of  the  Supplemental 
Appropriations  Act.  2001.  This  NPRM 
proposes  to  implement  the  new 
statutory  requirements  for  the  owners  of 
Fishing  Vessels,  Fish  Processing  Vessels 
and  Fish  Tender  Vessels  of  100  feet  or 
greater  in  registered  length  (collectively 
referred  to  as  "Fishing  Industry 
Vessels"),  amend  the  requirements  to 
hold  a  Preferred  Mortgage  on  such 
Fishing  Industry  Vessels,  and  make 
other  minor  amendments  to  the 
regulations  to  address  issues  that  arose 


during  the  early  stages  of  MARAD's 
implementation  of  the  new  AFA 
regulations. 

DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  June  17,  2002. 
ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11984. 
Written  comments  may  be  submitted  by 
mail  to  the  Docket  Clerk,  U.S.  DOT 
Dockets,  Room  PL-401,  Department  of 
Transportation,  400  7th  St.,  SW., 
Washington,  E)C  20590-0001.  You  may 
also  send  comments  electronically  via 
the  Internet  at  http://dmses.dot.gov/ 
submit/.  All  comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  other 
documents  entered  into  this  docket  are 
available  on  the  World  Wide  Web  at 
http://dms.dot.gov.  A  redline/strikeout 
version  of  the  amended  regulations  that 
tracks  the  added  and  deleted  text  can 
also  be  obtained  from  the  docket  at 
http://dms.dot.gov  or  from  MARAD's 
website  at  http://www.marad.dot.gov/ 
afa.html. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Marquez,  Jr.  of  the  Office  of  Chief 
Counsel  at  (202)  366-5320.  You  may 
send  mail  to  John  T.  Marquez,  Jr., 
Maritime  Administration,  Office  of 
Chief  Counsel,  Room  7228,  MAR-222, 
400  Seventh  St.,  SW.,  Washington,  DC, 
20590-0001,  or  you  may  send  e-mail  to 
John.Marquez@marad.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Who  May  File  Comments? 

Anyone  may  file  written  comments 
about  proposals  made  in  any 
rulemaking  document  that  requests 
public  comments,  including  any  state 
government  agency,  any  political 
subdivision  of  a  State,  or  any  interested 
person. 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  in 
English.  To  ensure  that  your  comments 
are  correctly  filed  in  the  Docket,  please 
include  the  docket  number  of  this 
NPRM  in  your  comments. 

We  encourage  you  to  write  your 
primary  comments  in  a  concise  fashion. 
However,  you  may  attach  necessary 
additional  docimients  to  your 
comments.  There  is  no  limit  on  the 
length  of  the  attachments.  Please  submit 
two  copies  of  your  comments,  including 
the  attachments,  to  Docket  Management 
at  the  address  given  above  under 
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ADDRESSES.  If  possible,  one  copy  should 
be  in  an  unbound  format  to  facilitate 
copying  and  electronic  filing. 

m  acHition  to  comments  on  the 
proposed  rule,  we  specifically  request 
that  you  address  in  your  comments 
whether  the  information  collection  in 
this  proposal  is  necessary  for  the  agency 
to  properly  perform  its  functions  and 
will  have  practical  utility,  the  accuracy 
of  the  bujden  estimates,  ways  to 
minimize  this  burden,  and  ways  to 
enhance  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

How  Can  1  Be  Sure  That  My  Comments 
Were  Received? 

If  you  want  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail.  If  you  send  comments  by  e-mail, 
you  will  receive  a  message  by  e-mail 
confirming  receipt  of  yova  comments. 
Yoiu  e-mail  address  should  be  noted 
with  your  comments. 

Is  Information  That  I  Submit  to 
MARAD  Made  Available  to  the  Public? 

When  you  submit  information  to  us  as 
part  of  this  NPRM,  during  any 
rulemaking  proceeding,  or  for  any  other 
reason,  we  may  make  that  information 
publicly  available  unless  you  ask  that 
we  keep  the  information  confidential.  If 
you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  Maritime  Administration,  at 
the  address  given  above  under  FOR 
FURTHER  INFORiUTK)N  CONTACT.  You 
should  mark  "CONFIDENTIAL"  on  each 
page  of  the  original  docvunent  that  you 
would  like  to  keep  confidential. 

In  addition,  you  should  submit  two 
copies,  from  which  you  have  deleted  the 
claimed  confidential  business 
information,  to  Docket  Management  at 
the  address  given  above  under 
ADDRESSES.  When  you  send  comments 
containing  information  claimed  to  be 
confidential  business  information,  you 
should  also  include  a  cover  letter  setting 
forth  vdth  specificity  the  basis  for  any 
such  claim  (for  example,  it  is  exempt 
from  mandatory  public  disclosure  \mder 
the  Freedom  of  Information  Act,  5 
U.S.C.  552). 

We  will  decide  whether  or  not  to  treat 
your  information  as  confidential.  You 
will  be  notified  in  writing  of  our 
decision  to  grant  or  deny  confidentiality 
before  the  information  is  publicly 


disclosed  and  you  will  be  given  an 
opportimity  to  respond. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
and  during  the  hours  provided  above 
under  ADDRESSES. 

Comments  may  also  be  viewed  on  the 
Internet.  To  read  the  comments  on  the 
Internet,  take  the  following  steps:  Go  to 
the  Docket  Management  System 
("DMS")  Web  page  of  the  Department  of 
Transportation  (http://dins.dot.gov/).  On 
that  page,  click  on  "search."  On  the  next 
page  {http://dms.dot.gov/search/),  type 
in  the  four-digit  docket  number  shovra 
on  the  first  page  of  this  document.  The 
docket  number  for  this  NPRM  is  11984. 
After  typing  the  docket  nvunber,  click  on 
"search."  On  the  next  page,  which 
contains  docket  summary  information 
for  the  docket  you  selected,  click  on  the 
desired  comments.  You  may  download 
the  comments. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Background 

The  AFA  imposed  new  citizenship 
requirements  for  both  the  owners  of 
Fishing  Industry  Vessels  of  100  feet  or 
greater  in  registered  length  as  well  as 
entities  that  hold  a  Preferred  Mortgage 
on  such  vessels.  The  AFA  raised  the 
U.S.  citizen  ownership  and  control 
standard  for  U.S.-flag  Fishing  Industry 
Vessels  operating  in  U.S.  waters  from  a 
controlling  interest  standard  (greater 
than  50%)  to  a  75  percent  interest 
requirement  as  set  forth  in  section  2(c) 
of  the  Shipping  Act,  1916,  as  amended 
("1916  Act").  In  addition  to  the 
requirements  of  section  2(c)  of  the  1916 
Act,  the  AFA  specifically  delineated 
certain  criteria  for  piuposes  of 
determining  whether  "contror*  of  the 
ovrner  of  a  Fishing  Industry  Vessel  is 
vested  in  Citizens  of  the  United  States. 

Section  202(b)  of  the  AFA  also 
imposed  new  requirements  to  hold  a 
Preferred  Mortgage  on  Fishing  Industry 
Vessels  of  100  feet  or  greater  by 
amending  the  definition  of  "Preferred 
Mortgage"  at  46  U.S.C.  31322(a)(4)  with 
respect  to  such  vessels.  Section 
31322(a)(4)  of  Title  46.  United  States 
Code,  as  amended  by  the  AFA  on 
October  21. 1998,  defined  a  Preferred 
Mortgage  with  respect  to  a  Fishing 
Industry  Vessel  of  100  feet  or  greater  as 
one  that  is  held  by  a  mortgagee  that:  (1) 
Is  a  person  that  meets  the  75%  U.S. 


citizen  ownership  and  control  standard 
for  fishing  industry  vessels  under  46 
U.S.C.  12102(c):  (2)  is  a  state  or  federally 
chartered  financial  institution  that 
satisfies  the  controlling  interest  criteria 
of  section  2(b)  of  the  Shipping  Act. 
1916,  46  U.S.C.  802(b);  or  (c)  is  a  person 
that  complies  with  the  mortgage  trustee 
provisions  of  46  U.S.C.  12102(c)(4). 

As  the  effective  date  of  the  AFA 
approached,  it  became  apparent  that 
many  traditional  lenders  in  the  fishing 
industry  were  having  problems  either 
complying  with  or  demonstrating  that 
they  complied  with  the  new  standards 
to  hold  a  Preferred  Mortgage;  therefore. 
Congress  amended  the  requirements  to 
broaden  the  category  of  lenders  that  will 
qualify  to  hold  a  Preferred  Mortgage  on 
Fishing  Industry  Vessels  of  100  feet  or 
greater  and  to  limit  the  extent  to  which 
a  demonstration  of  U.S.  Citizenship 
would  be  required. 

Section  2202(b)  of  the  Supplemental 
Appropriations  Act.  2001.  Public  Law 
107-20,  amended  the  definition  of 
"Preferred  Mortgage"  at  46  U.S.C. 
31322(a)(4)  with  respect  to  Fishing 
Industry  Vessels  of  100  feet  or  greater. 
As  amended,  46  U.S.C.  31322(a)(4), 
defines  a  Preferred  Mortgage  with 
respect  to  such  vessels  as  a  mortgage 
that  has  as  its  Mortgagee: 

(1)  A  person  eligible  to  own  a  vessel 
with  a  fishery  endorsement  imder  46 
U.S.C.  12102(c); 

(2)  A  state  or  federally  chartered 
financial  institution  that  is  insiued  by 
the  Federal  Deposit  Insurance 
Corporation; 

(3)  A  farm  credit  lender  established 
imder  title  12,  chapter  23,  of  the  United 
States  Code  (12  U.S.C.  2001  et  seq.]: 

(4)  A  commercial  fishing  and 
agriculture  bank  established  piusuant  to 
State  law; 

(5)  A  commercial  lender  organized 
under  the  laws  of  the  United  States  or 
of  a  State  and  eligible  to  own  a  vessel 
under  46  U.S.C.  12102(a)  of  this  title;  or 

(6)  A  Mortgage  Trustee  that  complies 
with  the  requirements  of  46  U.S.C. 
31322(f).  In  addition,  the  amendments 
to  the  AFA  defined  the  terms 
"conunercial  lender"  and  "lending 
syndicate"  and  relocated  the  Mortgage 
Trustee  provisions  from  46  U.S.C. 
12102(c)(4)  to  46  U.S.C.  31322(f). 

In  order  to  ensure  that  MARAD  would 
have  time  to  implement  new  regulations 
related  to  the  eligibility  of  lenders  to 
hold  a  Preferred  Mortgage  on  Fishing 
Industry  Vessels  and  the  extent  to 
which  they  could  exercise  control  over 
vessel  ovsoiers  through  loan  or  mortgage 
covenants.  Congress  delayed  the 
effective  date  of  46  U.S.C.  31322(a).  as 
amended  by  section  202(b)  of  the  AFA 
and  section  2202  of  the  Supplemental 
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Appropriations  Act.  2001,  until  April  1, 
2003.  and  directed  MARAD,  in 
determining  whether  a  vessel  owner 
complies  with  the  requirements  of 
section  46  U.S.C.  12102(c).  not  to 
consider  the  citizenship  status  of  a 
lender,  in  its  capacity  as  a  lender  with 
respect  to  that  vessel  owner,  imtil  after 
April  1,  2003.  Accordingly,  we  have  not 
reviewed  loan  transactions  in 
determining  whether  a  vessel  owner 
will  qualify  as  a  U.S.  Citizen  and  will 
not  begin  to  consider  loan  or  mortgage 
transactions  in  our  analysis  until  April 
1,  2003,  when  the  new  requirements 
become  effective. 

Finally,  section  2202(e)  of  the 
Supplemental  Appropriations  Act, 
2001.  included  changes  to  section  213(g) 
of  the  AFA.  As  originally  enacted., 
section  213(g)  of  the  AFA  stated  that  if 
the  requirements  of  46  U.S.C.  12102(c) 
or  46  U.S.C.  31322(a),  as  amended  by 
the  AFA.  were  determined  to  be 
inconsistent  with  the  provisions  of  an 
international  investment  agreement  to 
which  the  United  States  was  a  party 
with  respect  to  the  owner  or  mortgagee 
of  a  fishing  industry  vessel  on  October 
1. 2001.  the  requirements  of  the  AFA 
would  not  apply  to  the  owner  or 
mortgagee  of  that  specific  vessel  to  the 
extent  of  the  inconsistency.  Congress 
amended  section  213(g)  of  the  AFA  to 
change  the  date  upon  which  an 
ownership  or  mortgage  interest  was 
required  to  be  in  place  in  order  for  an 
owner  or  mortgagee  to  claim  the 
protection  of  an  international 
investment  agreement.  The  date  was 
changed  from  October  1.  2001,  to  July 
24,  2001. 

Discussion  of  Proposed  Rule 

Section  356.3    Definitions 

Three  new.  terms  are  being  added  to 
the  definitions  in  §  356.3.  The  new 
terms  are  "Commercial  Lender," 
"Fishing  Industry  Vessel,"  and  "Lender 
Sjmdicate."  The  definitions  of 
"Commercial  Lender"  and  "Lender 
S3mdicate"  mirror  the  definitions 
provided  by  Coiigress  in  sections 
2202(g)  and  (h),  respectively,  of  the 
Supplemental  Appropriations  Act, 
2001.  The  term  "Fishing  Industry 
Vessel"  is  a  new  term  that  is  being 
added  to  the  regulation  to  refer  to  a 
Fishing  Vessel.  Fish  Tender  Vessel  or 
Fish  Processing  Vessel  as  defined  in 
§356.3. 

Paragraph  (3)  under  the  definition  of 
"Controlling  Interest"  has  been  deleted 
because  a  state  or  federally  chartered 
financial  institution  no  longer  has  to 
qualify  as  a  U.S.  Qtizen  under  the 
controlling  interest  standard  in  order  to 


hold  a  Preferred  Mortgage  on  a  Fishing 
Industry  Vessel. 

The  definition  of  the  term  "Mortgage 
Trustee"  has  been  amended  by 
removing  the  requirement  in  paragraph 
(2)  that  a  Mortgage  Trustee  qualify  as  a 
U.S.  Citizen  and  replacing  that 
paragraph  with  language  requiring  the 
Mortgage  Trustee  to  be  eligible  to  hold 
a  Preferred  Mortgage  pursuant  to  46  CFR 
356.19(a)(l)-(4).  This  change 
implements  the  broader  range  of  parties 
that  are  now  eligible  to  serve  as  a 
Mortgage  Trustee. 

The  term  "Preferred  Mortgage"  is 
amended  to  track  the  definition  of  46 
U.S.C.  31322(a)(4).  as  amended.  The 
paragraphs  imder  §  356.3  have  been 
renumbered  to  incorporate  the  new 
definitions  that  have  been  added  to  the 
section. 

The  second  sentence  in  the  definition 
of  "Non-Citizen"  has  been  deleted 
because  there  is  no  longer  any  special 
citizenship  status  for  a  state  or  federally 
chartered  financial  institution  that 
satisfies  the  controlling  interest 
requirements  of  section  2(b)  of  the 
Shipping  Act,  1916.  Finally,  the 
definition  of  "Trust"  is  amended  to 
conform  the  definition  of  a  mortgage 
trust  to  the  new  requirements  for 
Mortgage  Trustees. 

SecUon  356.5    Affidavit  of  U.S. 
Citizenship 

Paragraph  356.5(d)  provides  the  form 
of  the  Affidavit  of  U.S.  Citizenship  to  be 
used  by  a  corporation.  The  form  is 
amended  to  add  a  new  paragraph  6 
which  indicates  that  the  vessel  owmer 
has  submitted  the  dociunents  required 
by  46  CFR  356.13  of  MARAI>'s 
regulations.  The  existing  paragraph  6  is 
renumbered  as  paragraph  7.  The 
inclusion  of  this  new  paragraph  in  the 
Affidavit  of  U.S.  Citizenship  was 
deemed  to  be  necessary  to  help  insxire 
that  vessel  owners  have  revievved  the 
requirements  and  have  submitted  the 
required  documentation. 

Section  356.7    Methods  of  Establishing 
Ownership  by  United  States  Citizens 

Paragraph  356.7(c)(l)(ii)  has  been 
amended  by  removing  the  language  that 
applies  the  fair  inference  method  to 
state  or  federally  chartered  financial 
institution  that  is  acting  as  a  Mortgage. 
The  amendments  to  the  American 
Fisheries  Act  deleted  this  standard  to 
qualify  as  a  Preferred  Mortgagee. 

Section  356. 1 1    Impermissible  Control 
by  a  Non-Citizen 

Paragraph  356.11(a)(7)  has  been 
amended  to  make  it  clear  that  an  entity 
that  has  not  been  approved  as  a  U.S. 
Citizen,  but  which  is  eligible  to  hold  a 


Preferred  Mortgage  pursuant  to  46  CFR 
356.19(a)(2)-(5).  may  exercise  mortgage 
or  loan  covenants  to  cause  the  sale  of  a 
Fishing  Industry  Vessel.  Similarly,  a 
Mortgage  Trustee  that  is  qualified  to 
hold  a  Preferred  Mortgage  pursuant  to 
46  CFR  356.19(a)(2)-(5)  may  exercise 
mortgage  or  loan  covenants  for  a  Non- 
Citizen  or  an  entity  that  does  not  qualify 
under  46  CFR  356.19(a)(2)-(5).  provided 
that  the  Citizenship  Approval  Officer 
has  approved  the  use  of  such  loan  or 
mortgage  covenants. 

Section  356.13    Information  Required    ■ 
To  Be  Submitted  by  Vessel  Owners 

Section  356.13(a)  has  been  amended 
by  clarifying  in  paragraph  (5)  that 
financing  dociunents  will  only  be 
required  from  entities  that  have  not 
been  approved  to  hold  a  Preferred 
Mortgage  on  Fishing  Industry  Vessels  "or 
that  have  not  received  general  approval 
for  their  loan  documents  piu^uant  to  46 
CFR  356.21. 

A  new  element  has  also  been  added 
to  the  list  of  material  that  vessel  owners 
are  required  to  submit  with  their 
Affidavit  of  U.S.  Citizenship.  The  new 
requirement  is  a  certification  for  vessels 
that  exceed  165  feet  in  registered  length 
or  750  tons  or  that  have  engines  capable 
of  producing  more  than  3.000 
horsepower.  The  vessel  owner  must 
provide  a  statement  indicating  whethn 
such  vessels  meet  certain  requirements 
set  forth  in  §  356.47  in  order  to  be 
eligible  for  documentation  with  a 
fishery  endorsement.  While  this 
information  can  be  obtained  by 
researching  Coast  Guard  files  on  specific 
vessels,  it  was  determined  that  we 
would  not  be  able  to  research  the 
information  in  a  timely  maimer  for  all 
of  the  vessels  that  are  subject  to  these 
new  restrictions.  Therefore,  the  vessel 
owner  will  be  required  to  certify  that  the 
vessel  is  eligible  for  documentation 
pursuant  to  one  of  the  exceptions  in 
§356.47. 

Section  356. 1 5    Filing  of  Affidavit  of 
U.S.  Citizenship 

Section  356.15  has  been  amended  by 
deleting  sections  356.15(a).  (b),  and  (c) 
that  dealt  with  filing  requirements  prior 
to  October  1.  2001.  It  is  no  longer 
necessary  to  maintain  these 
requirements  in  the  regulations  now 
that  the  October  1,  2001,  date  has 
passed.  The  remaining  paragraphs  have 
been  reordered  in  order  to  present  the 
requirements  for  filing  an  Affidavit  of 
U.S.  Citizenship  in  a  logical  order. 

A  more  signincant  amendment  to 
§  356.15  is  the  addition  of  a  new 
paragraph  (d)  that  allows  vessel  owners 
or  prospective  vessel  owners  to  request 
a  letter  ruling  to  determine  whether  a 
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proposed  ownership  structure  will  meet 
the  requirements  of  the  regulations  and 
allow  the  owner  to  document  a  vessel 
with  a  fishery  endorsement.  In  the 
preamble  to  the  final  regulations  (65  FR 
44860.  44865-66  Uuly  19,  2000)).  we 
stated  that  we  would  issue  letter  rulings 
for  vessel  owners  prior  to  June  1,  2001, 
but  that  we  did  not  plan  to  issue  letter 
rulings  after  October  1.  2001,  because 
letter  rulings  necessarily  involve 
hypothetical  transactions  and  can 
absorb  an  inordinate  amount  of  time 
and  resoim»8.  While  we  continue  to  be 
concerned  about  the  burden  on  limited 
resources  that  may  be  presented  by 
requests  for  letter  rulings,  we  recognize 
that  the  abiUty  to  obtain  a  letter  ruling 
before  a  transaction  is  finalized  is 
extremely  useful  to  vessel  owners  and 
other  parties  that  are  required  to  qualify 
as  U.S.  Citizens.  Therefore,  we  have 
amended  the  regulations  to  indicate  that 
we  will  continue  to  issue  letter  rulings 
after  October  1,  2001,  to  vessel  owners 
and  other  entities  that  are  required  to 
qualify  as  U.S.  Citizens  under  these 
regulations.  If  the  process  of  issuing 
letter  rulings  becomes  too  biudensome, 
it  may  be  necessary  to  reconsider  this 
position  in  the  future. 

Section  356. 1 7    Annual  Requirements 
for  Vessel  Owneirs 

Section  356.17  is  amended  by 
deleting  the  requirement  that  owners  of 
multiple  Fishing  Industry  Vessels  file  a 
certification  prior  to  the  renewal  date 
for  the  certificate  of  docxmientation  for 
each  vessel.  Therefore,  a  vessel  owner 
will  be  allowed  to  file  one  consolidated 
Affidavit  of  U.S.  Citizenship  on  an 
annual  basis  for  all  of  its  Fishing 
Industry  Vessels.  The  Affidavit  must  be 
filed  in  conjunction  with  first  certificate 
of  documentation  renewal  for  one  of  the 
owner's  Fishing  Industry  Vessels  in  a 
calendar  year.  Although  the  vessel 
owner  is  not  required  to  file  a  separate 
certification  before  the  dociimentation 
renewal  date  for  each  vessel,  the  vessel 
ovraet  is  still  required  to  notify  the 
Citizenship  Approval  Officer  diuing  the 
course  of  the  year  if  there  are  any 
changes  with  respect  to  the  information 
submitted  for  particular  vessels. 

Section  356. 1 9    Requirements  to  hold  a 
Preferred  Mortgage 

Section  2202(b)  of  the  Supplemental 
Appropriations  Act,  2001,  amended  46 
U.S.C.  31322(a)(4)  by  deleting  the 
definition  of  a  Preferred  Mortgage  for 
Fishing  Industry  Vessels  of  100  feet  or 
greater  where  the  mortgagee  is  a  state  or 
federally  chartered  financial  institution 
that  meets  the  controlling  interest 
requirement  of  the  1916  Act,  and  by 
expanding  the  definition  of  Preferred 


Mortgage  for  such  vessels  by  increasing 
the  universe  of  entities  that  can  act  as 
the  mortgagee.  Accordingly,  §  356.19 
has  been  amended  by  deleting  the 
requirements  to  hold  a  Preferred 
Mortgage  in  §§  356.19(a)(2)  through  (d) 
and  by  adding  new  language  to 
incorporate  the  new  entities  that  will 
qualify  to  hold  a  Preferred  Mortgage. 
The  list  of  entities  that  will  now  qualify 
to  hold  a  Preferred  Mortgage  includes: 
(1)  Citizens  of  the  United  States  who  are 
eligible  under  46  U.S.C.  12102(c)  to  own 
a  vessel  with  a  fishery  endorsement;  (2) 
state  or  federally  chartered  financial 
institutions  that  are  insured  by  the 
Federal  Deposit  Insurance  Corporation; 
(3)  farm  credit  lenders  e^ablished  under 
tide  12,  chapter  23,  of  the  United  States 
Code  (12  U.S.C.  2001  et  seq.];  (4) 
commercial  fishing  and  agriculture 
banks  established  pursuant  to  State  law; 
(5)  Commercial  Lenders  organized 
under  the  laws  of  the  United  States  or 
of  a  State  and  eligible  to  own  a  vessel 
under  46  U.S.C.  12102(a);  and  (6) 
Mortgage  Trustees  that  comply  with  the 
requirements  of  46  U.S.C.  31322(f)  and 
46  CFR  356.27-356.31. 

A  new  paragraph  (b)  has  been  added 
to  the  section  to  describe  the 
information  that  the  various  entities 
must  submit  to  the  Citizenship 
Approval  Officer  so  that  a  determination 
can  be  made  as  to  whether  the  entities 
are  qualified  to  hold  a  Preferred 
Mortgage  on  a  Fishing  Industry  Vessel. 
A  new  paragraph  (c)  requires  the 
certification  for  each  entity  to  be 
submitted  on  an  annual  basis  for  as  long 
as  the  entity  holds  a  Preferred  Mortgage 
on  a  Fishing  Industry  Vessel. 

A  new  paragraph  (d)  was  also  added 
to  make  clear  that  an  entity,  other  than 
a  Mortgage  Trustee,  that  is  eligible  to 
hold  a  Preferred  Mortgage  on  a  Fishing 
Industry  Vessel  may  exercise  rights  and 
covenants  under  loan  or  mortgage 
agreements  and  is  not  required  to  obtain 
approval  firom  MARAD.  However,  an 
entity  that  has  not  been  determined  by 
the  Citizenship  Approval  Officer  to  be  a 
U.S.  Citizen  that  is  eligible  to  own  a 
Fishing  Industry  Vessel  may  not  operate 
such  a  vessel  except  as  authorized  in  46 
CFR  356.25.  The  ability  of  a  Mortgage 
Trustee  that  holds  a  Preferred  Mortgage 
on  a  Fishing  Industry  Vessel  to  exercise 
loan  or  mortgage  covenants  is  addressed 
separately  under  §  356.27. 

Section  356.21     General  Approval  of 
Non-Citizen  Lender's  Standard  Loan  or 
Mortgage  Agreements 

Section  356.21  has  been  amended  to 
allow  lenders  that  are  not  able  to  hold 
a  Preferred  Mortgage  directly  to  get 
approval  of  the  standard  loan  or 
mortgage  agreements  that  they  will  use 


in  conjimction  with  a  Mortgage  Trustee. 
This  approval  was  available  before  for 
"Non-Citizen  Lenders;"  however,  the 
amendments  to  the  AFA  have  created  a 
class  of  lenders  that  may  or  may  not 
qualify  as  U.S.  Citizens,  but  who  are 
nevertheless  eligible  to  hold  a  Preferred 
Mortgage  directly  and  to  exercise  loan 
and  mortgage  covenants  without 
requiring  approval  fi-om  MARAD. 
Accordingly,  the  term  "Non-Citizen 
Lender"  is  replaced  with  the  term 
"lender"  throughout  the  section,  and  we 
have  made  it  clear  that  the  approval  of 
standard  loan  and  mortgage  covenants  is 
available  to  those  entities  that  are  not 
eligible  to  hold  a  Preferred  Mortgage 
directly. 

Finally,  we  have  also  amended 
paragraph  (d)  by  deleting  the  penalty 
imposed  on  the  owner  of  a  fishing 
industry  vessel  if  a  lender  uses  loan  or 
mortgage  covenants  that  were  not 
approved  by  the  Citizenship  Approval 
Officer.  Instead,  we  have  added 
language  to  indicate  that  the  Citizenship 
Approval  Officer  may  determine  that 
the  transaction  results  in  an 
impermissible  transfer  of  control  to  a 
Non-Citizen  and  that  therefore,  the 
arrangement  does  not  satisfy  the 
requirements  to  qualify  as  a  Preferred 
Mortgage.  Furthermore,  the  lender  will 
lose  its  general  approval  and  v«ll  be 
required  to  obtain  approval  of  its  loan 
and  -mortgage  covenants  on  a  case-by- 
case  basis  in  the  future. 

Section  356.23    Restrictive  Loan 
Covenants  Approved  for  Use  by  Lenders 

Section  356.23  has  been  amended  by 
deleting  the  term  "Non-Citizen  Lender" 
in  the  tide  and  the  body  of  the  section 
and  substituting  the  term  "lenders"  in 
its  place.  As  noted  above,  the 
amendments  to  the  AFA  have  created  a 
class  of  lenders  that  may  or  may  not 
qualify  as  U.S.  Citizens,  but  who  are 
nevertheless  eligible  to  hold  a  Preferred 
Mortgage  directly  and  to  exercise 
restrictive  loan  and  mortgage  covenants 
without  requiring  approval  from 
MARAD.  Accordingly,  the  term 
"lender"  has  been  substituted  for  "Non- 
Citizen  Lender"  throughout  the  section 
because  the  approval  of  these  restrictive 
loan  covenants  is  npt  required  for  all 
"Non-Citizen  Lenders"  but  rather  only 
for  those  who  do  not  meet  the 
requirements  to  hold  a  Preferred 
Mortgage  direcUy. 

Section  356.27    Mortgage  Trustee 
Requirements 

The  Mortgage  Trustee  requirements 
were  amended  to  delete  references  to  a 
requirement  that  the  Mortgage  Trustee 
demonstrate  that  it  qualifies  as  a  U.S. 
Citizen  because  Mortgage  Trustees  are 
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no  longer  required  to  qualify  as  a  U.S. 
Citizen  if  they  otherwise  meet  one  of  the 
requirements  of  46  U.S.C. 
31322(a)(4)(A)-(E).  Where  references  to 
proving  citizenship  were  included  in 
§  356.27,  we  have  substituted  a 
requirement  that  the  Mortgage  Trustee 
supply  the  appropriate  information  to 
demonstrate  that  it  complies  with  the 
requirements  of  46  CFR  356.19(b)(l)-{5) 
to  be  ehgible  to  hold  a  Preferred 
Mortgage  on  Fishing  Industry  Vessels. 

A  new  paragraph  (4)  was  also  added 
to  the  Trustee  Application  which 
requires  the  Mortgage  Trustee  to  agree  to 
furnish  the  Citizenship  Approval  Officer 
with  copies  of  the  Trust  Agreement  as 
well  as  any  other  issuance,  assigiunent 
or  transfer  of  an  interest  related  to  the 
transaction  if  the  beneficiary  imder  the 
trust  arrangement  is  not  a  Commercial 
Lender,  a  Lender  Syndicate  or  an  entity 
eligible  to  hold  a  Preferred  Mortgage 
under  46  CFR  356.19(a)(l)-(5).  This 
submission  is  necessary  so  that  the 
Citizenship  Approval  Officer  can  make 
a  determination  that  the  trust 
arrangement  does  not  result  in  an 
impermissible  transfer  of  control. 

Section  356.31    Maintenance  of 
Mortgage  Trustee  Approval 

Section  356.31  was  amended  by 
deleting  the  requirement  in  paragraph 
{a){l)  that  a  Mortgage  Trustee  provide  an 
Affidavit  of  U.S.  Citizenship  on  an 
annual  basis.  A  Mortgage  Trustee  is  no 
longer  required  to  qualify  as  a  U.S. 
Citizen,  provided  that  it  is  otherwise 
qualified  to  hold  a  Preferred  Mortgage 
on  a  Fishing  Industry  Vessel. 
Accordingly,  Mortgage  Trustees  will  be 
required  to  submit  the  appropriate 
documentation  required  under 
§  356.19(b)(l)-(5)  to  demonstrate  that 
they  are  qualified  to  hold  a  Preferred 
Mortgage  on  Fishing  Industry  Vessels. 

Section  356.45    Advance  of  Funds 

Section  356.45{a)(2)(iv)  does  not 
currently  allow  Non-Citizens  to  advance 
funds  to  a  vessel  owner  and  to  obtain  a 
security  interest  in  property  of  the 
vessel  owner  to  seciuB  the  debt.  Because 
Non-Citizens  vrill  now  be  allow^  to 
utilize  a  Mortgage  Trustee  to  hold  a 
Preferred  Mortgage  on  a  vessel  for  the 
braiefit  of  the  Non-Citizen  Lender,  we 
propose  to  amend  §  356.45(a)(2)(iv)  by 
inserting  language  at  the  end  that  would 
allow  a  Non-Citizen  to  advance  funds  to 
a  vessel  owner  and  to  have  a  secxuity 
interest  in  the  vessel  or  other  collateral, 
provided  that  the  Non-Citizen  uses  a 
qualified  Mortgage  Trustee  to  hold  the 
mortgage  and  debt  instrument  for  the 
b«iefit  of  the  Non-Citizen. 


Section  356.47    Special  Requirements 
for  Large  Vessels 

Section  356.47  implements  special 
requirements  for  certain  large  vessels. 
Vessels  that  exceed  165  feet  in 
registered  length  or  750  gross  tons  or 
that  have  engines  capable  of  producing 
in  excess  of  3000  horsepower  are 
ineligible  for  documentation  with  a 
fishery  endorsement  pursuant  to  46 
U.S.C.  12102(c)(5),  as  redesignated  by 
section  2202(a)(2)  of  the  Supplemental 
Appropriations  Act,  2001.  A  vessel  that 
meets  any  of  the  above  criteria  can  be 
exempted  from  the  prohibition  on 
obtaining  a  fishery  endorsement  if  it 
meets  all  of  the  following  requirements: 
(1)  A  certificate  of  documentation  was 
issued  for  the  vessel  and  endorsed  vrith 
a  fishery  endorsement  that  was  effective 
on  September  25,  1997;  (2)  the  vessel  is 
not  placed  under  foreign  registry  after 
October  21. 1998;  and  (3)  in  the  event 
,  of  the  invalidation  of  the  fishery 
endorsement  after  October  21, 1998, 
application  is  made  for  a  new  fishery 
endorsement  within  15  business  days  of 
the  invalidation. 

There  are  a  niunber  of  events  that  can 
render  a  vessel's  documentation  and 
fishery  endorsement  immediately 
invalid  under  Coast  Guard  regulations. 
If  one  of  these  events  occurs,  such  as  the 
death  of  one  of  the  tenants  in  a  tenancy 
by  the  entirety  ownership  arrangement, 
and  the  owner  does  not  apply  for  a  new 
fishery  endorsement  within  15  business 
days,  the  vessel  could  potentially  suffer 
a  permanent  loss  of  its  eligibility  to  be 
documented  with  a  fishery 
endorsement.  Because  of  the  harsh 
result  that  coidd  occur  if  one  of  these 
events  occurred  and  the  vessel  owner 
did  not  address  the  issue  within  the 
prescribed  time  period,  MARAD's 
regulations  state  that  the  15  day  period 
will  not  begin  to  run  imtil  the  vessel 
owner  receives  written  notffication  fit)m 
MARAD  or  the  Coast  Guard  identifying 
the  reason  for  such  invalidation.  In 
other  words,  the  vessel's  fishery 
endorsement  will  not  be  deemed  invalid 
for  purposes  of  complying  with 
§  356.47(b)(3)  until  notice  is  given.  This 
requirement  ensures  that  a  vessel  owner 
is  aware  of  the  consequences  of  failing 
to  apply  for  a  new  fishery  endorsement 
within  the  specified  period  of  time  in 
the  event  of  an  invalidation. 

We  believe  that  the  sale  in  bankruptcy 
of  a  Fishing  Industry  Vessel  that  meets 
the  criteria  of  paragraph  356.47(a)  can 
also  lead  to  an  luiintended  and  harsh 
result  if  the  vessel  is  purchased  by  a 
Mortgagee  that  is  not  qualified  to  own 
a  vessel  with  a  fishery  endorsement.  A 
Mortgagee  is  permitted  imder  46  U.S.C. 
31329  to  purchase  a  vessel  on  which  it 


holds  a  Preferred  Mortgage,  even  though 
the  Mortgagee  may  not  be  qualified  to 
own  a  documented  vessel.  The  Coast 
Guard's  regulations  at  46  CFR  67.161 
provide  that  such  a  sale  to  a  Mortgagee 
is  not  deemed  to  be  a  foreign  sale  or  to 
invalidate  the  vessel's  documentation 
for  piuposes  of  complying  with  certain 
specified  statutory  provisions;  however, 
the  endorsement  on  the  vessel  is  not 
deemed  to  remain  valid.  Therefore,  as  a 
practical  matter,  a  Mortgagee  that  is  not 
qualified  to  own  a  Fishing  Industry 
Vessel  is  restricted  frova  piu'chasing 
such  a  vessel  on  which  it  holds  a 
mortgage  and  subsequendy  holding  the 
vessel  for  resale  to  a  qualified  buyer,  as 
permitted  by  46  U.S.C.  31329(b), 
because  the  vessel  would  lose  its 
eligibility  to  be  documented  with  a 
fishery  endorsement  if  an  application 
for  a  new  fishery  endorsement  is  not 
submitted  within  15  business  days  by  a 
qualified  owner.  Consequentiy,  a 
Mortgagee  woidd  be  deprived  of  using 
a  statutorily  permitted  means  of 
protecting  the  value  of  its  collateral  by 
piuchasing  the  vessel  and  subsequently 
selling  the  vessel  to  a  qualified  buyer. 
Furthermore,  this  could  adversely 
impact  the  ability  of  vessel  owners  to 
obtain  financing  bom  entities  that  are 
eligible  to  hold  a  Preferred  Mortgage  on 
Fishing  Industry  Vessels,  but  which  are 
not  eligible  to  own  Fishing  Industry 
Vessels.  Accordingly,  we  have  amended 
§  356.47(b)(3)  to  clarify  that  a  Fishing 
Industry  Vessel's  fishery  endorsement 
will  not  be  deemed  invalid  for  purposes 
of  complying  with  this  paragraph,  if  the 
vessel  is  purchased  pursuant  to  46 
U.S.C.  31329  by  a  Mortgagee  that  is  not 
eligible  to  own  a  vessel  with  a  fishery 
endorsement,  provided  that  the 
Mortgagee  is  eligible  to  hold  a  Preferred 
Mortgage  on  such  vessel  at  the  time  of 
the  purchase. 

We  also  propose  to  amend  §  356.47  by 
adding  a  new  paragraph  (e)  that  will 
require  the  owners  of  vessels  that  are 
greater  than  165  feet  in  registered  length 
or  750  gross  tons  or  that  have  engines 
capable  of  producing  in  excess  of  3,000 
shaft  horsepower  to  submit  with  their 
annual  Affidavit  of  U.S.  Citizenship  a 
certification  that  the  vessel  is  eligible  to 
be  documented  with  a  fishery 
endorsement  because  it  complies  with 
§  356.47(b),  (c)  or  (d)  of  these 
regulations.  While  this  information  can 
be  obtained  by  researching  Coast  Guard 
files  on  specific  vessels,  we  have 
determined  that  we  would  not  be  able 
to  research  the  information  in  a  timely 
manner  for  all  of  the  vessels  that  are 
subject  to  these  new  restrictions. 
Therefore,  the  vessel  owner  will  be 
required  to  certify  that  the  vessel  is 
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eligible  for  documentation  pursuant  to 
one  of  the  exceptions  in  §  356.47. 

§356.51    Exemptions  for  Specific 
Vessels 

Paragraph  (a)  states  that  certain 
vessels  will  be  exempt  from  the 
requirements  of  46  U.S.C.  12102(c) 
"until  such  time  as  50%  of  the  interest 
owned  and  controlled  in  the  vessel 
changes."  We  added  the  phrase  "after 
October  1.  2001."  after  "such  time"  in 
paragraph  (a)  in  order  to  clarify  that  the 
ownership  structure  on  October  1,  2001, 
is  the  baseline  bom  which  we  will 
measure  any  change  in  ownership  of  a 
vessel  that  is  exempt  from  the 
requirements  of  46  U.S.C.  12102(c) 
pursuant  to  this  secftion. 

In  addition,  there  were  several 
technical  amendments  to  §  356.51  to 
correct  typographical  errors  in  the  final 
regulation.  The  Official  Nimiber  for  the 
vessel  EXCELLENCE  was  corrected  in 
§  356.51(a)(1)  and  (c).  Section  356.51(e) 
was  deleted  and  a  reworded  version  of 
the  section  was  inserted  as  a  new 
paragraph  (d). 

The  current  paragraph  (d)  relates  to 
the  exemption  bom  the  ownership  and 
control  requirements  for  Fishing 
Industry  Vessels  engaged  in  fisheries  in 
the  exclusive  economic  zone  under  the 
authority  of  the  Western  Pacific  Fishery 
Management  Council  and  for  purse 
seine  vessels  that  are  engaged  in  tima 
fishing  in  the  Pacific  Ocean  outside  of 
the  exclusive  economic  zone  of  the 
United  States  or  pursuant  to  the  South 
Pacific  Regional  Fisheries  Treaty.  Such 
vessels  are  exempted,  pursuant  to  46 
U.S.C.  12102(c)(4),  as  redesignated  by 
section  2202  of  the  Supplemental 
Appropriations  Act,  2001,  from 
complying  with  the  new  ownership  and 
control  requirements  of  the  AFA.  Our 
current  regulations  exempt  the  vessels 
from  the  requirement  to  meet  the  higher 
ownership  and  control  standard  of  the 
AFA;  however,  the  regulations  require 
the  owners  of  such  vessels  to  file  an 
Affidavit  of  U.S.  Citizenship  with 
MARAD  to  demonstrate  that  the  vessel 
complies  with  the  ownership  and 
control  standard  that  existed  prior  to  the 
passage  of  the  AFA.  Because  many  of 
these  vessels  and  the  vessel  owners  are 
located  in  remote  areas,  the  requirement 
to  file  an  Affidavit  of  U.S.  Citizenship 
with  MARAD  has  proven  to  be  a 
diffioilt  requirement  for  many  vessel 
owners  to  satisfy.  Furthermore,  upon 
further  consideration,  we  have 
determined  that  the  intent  of  the 
statutory  exemption  was  to  allow  the 
owners  of  such  vessels  to  forgo  the 
requirement  to  file  an  Affidavit  of  U.S. 
Qtizenship  with  MARAD.  Accordingly, 
we  are  proposing  to  delete  the 


requirement  to  file  an  Affidavit  of  U.S. 
Citizenship  with  MARAD,  and  we  are 
adding  a  new  paragraph  (f)  that  will 
require  the  vessel  owner  to  notify  both 
MARAD's  Citizenship  Approval  Officer 
and  the  Coast  Guards  National  Vessel 
Docimientation  Center  that  it  is  claiming 
the  exemption  available  to  the  vessel 
under  46  CFR  356.51(e).  Vessel  owners 
will  then  be  required  to  follow  the  Coast 
Guard's  regulatory  procedures  that  were 
in  effect  prior  to  the  passage  of  the  AFA 
to  dociunent  the  vessel  with  a  fishery 
endorsement. 

Section  356.53    Conflicts  With 
International  Agreements 

Section  213(g)  of  the  AFA  states  that 
if  the  requirements  of  46  U.S.C.  12102(c) 
or  46  U.S.C.  31322(a),  as  amended  by 
the  AFA,  are  determined  to  be 
inconsistent  with  the  provisions  of  an 
international  investment  agreement  to 
which  the  United  States  was  a  party 
with  respect  to  the  owner  or  mortgagee 
of  a  fishing  industry  vessel  on  October 
1,  2001,  the  requirements  of  the  AFA 
will  not  apply  to  the  owner  or 
mortgagee  of  that  specific  vessel  to  the 
extent  of  the  inconsistency.  Section 
2202(e)  of  the  Supplemental 
Appropriations  Act,  2001,  amends 
section  213(g)  of  the  AFA  to  change  the 
date  upon  which  an  ownership  or 
mortgage  interest  must  be  in  place  in 
order  for  an  owner  or  mortgagee  to 
claim  the  protection  of  an  international 
investment  agreement.  The  date  was 
changed  from  October  1,  2001,  to  July 
24,  2001.  Accordingly,  we  have 
amended  §  356.53  by  substituting  the 
July  24,  2001  date  for  "October  1.  2001" 
and  "September  30,  2001"  where  those 
dates  appear  in  the  section. 

We  propose  to  amend  paragraph  (d)  to 
give  the  Chief  Counsel  the  discretion  as 
to  whether  a  petition  under  this,  section 
should  be  published  in  the  Federal 
Register.  The  decision  as  to  whether  a 
petition  should  be  published  in  the 
Federal  Register  will  hinge  on  whether 
the  petition  contains  new  and  unique 
arguments  on  which  the  Chief  Coimsel 
believes  that  the  public  should  be  given 
an  opportunity  to  comment.  Because  of 
the  expense  and  time  involved  in 
publishing  these  petitions  in  the 
Federal  Register  and  the  fact  that  no 
comments  were  received  in  response  to 
any  of  the  petitions  that  were  published 
in  the  last  year,  we  determined  that  it 
would  be  best  to  provide  discretion  to 
the  Chief  Coimsel  to  determine  whether 
a  petition  warrants  publication  and 
public  comment. 

The  proposed  amendments  also 
include  the  deletion  of  paragraph  (b)(5). 
which  addresses  the  timing  of 
submissions  prior  to  October  1,  2001. 


This  section  is  no  longer  necessary  now 
that  October  1,  2001.  has  passed. 

Finally,  section  213(g)  of  the  AFA 
provides  that  a  vessel  owner  is  not 
subject  to  the  requirements  of  the  AFA 
to  the  extent  that  those  requirements  are 
found  to  be  inconsistent  with  an 
international  agreement  relating  to 
foreign  investment  to  which  the  United 
States  is  a  party  with  respect  to  the 
vessel  owner.  However,  section  213(g) 
also  states  that  the  requirements  of  the 
AFA  shall  apply  to  the  owner  if  any 
ownership  interest  in  the  vessel  ovraer 
is  transferred  to  or  otherwise  acquired 
by  a  foreign  individual  or  entity  after 
July  24,  2001.  This  requirement  is 
incorporated  in  the  regulations  in 
paragraph  (g)(2).  Paragraph  (g)(2)  states 
that  we  will  consider  a  "transfer  of 
ownership  interest"  to  be  a  transfer  of 
interest  in  the  primary  vessel  owner.  We 
believe  that  our  original  regulatory 
interpretation  of  what  constitutes  a 
transfer  of  ownership  interest  is  too 
narrow  and  should  be  defined  more 
broadly  in  the  regulation.  Accordingly, 
we  propose  to  delete  paragraph  (g)(2) 
and  to  replace  it  with  new  paragraphs 

(g)(2H4).  ^  ,  ^,  ^     .„ 

As  amended,  paragraph  (g)(2)  will 
broaden  our  interpretation  of  what 
constitutes  a  transfer  of  ownership 
interest  from  merely  a  transfer  of 
interest  in  the  primary  vessel  owning 
entity,  to  both:  (1)  A  transfer  of  direct 
ownership  interest  in  the  primary  vessel 
owning  entity;  and  (2)  a  transfer  of  an 
indirect  ownership  interest  at  any  tier 
where  such  transfer  would  result  in  a 
transfer  of  5%  or  more  of  the  interest  in 
the  primary  vessel  owning  company. 
Furthermore,  the  proposed  paragraph 
(g)(2)  clarifies  that  a  vessel  owner  can 
not  circumvent  these  requirements  by 
creating  additional  ownership  layers. 
Accorcfingly,  if  the  primary  vessel 
owning  entity  is  wholly  owned  by 
another  entity,  we  will  consider  the 
parent  entity  to  be  the  primary  vessel 
owner. 

Rulemaldng  Analysis  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

We  have  reviewed  this  NPRM  under 
Executive  Order  12866  and  have 
determined  that  this  is  not  a  significant 
regulatory  action.  Additionally,  this 
NPRM  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  The  purpose  of  this 
NPRM  is:  to  implement  amendments  to 
the  requirements  to  hold  a  Preferred 
Mortgage  on  Fishing  Industry  Vessels  of 
100  feet  or  greater  in  registered  length; 
to  implement  statutory  changes  to 
section  213(g)  of  the  AFA,  which  allows 
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vessel  owners  and  mortgagees  to 
petition  MARAD  for  a  determination 
that  the  AFA  does  not  apply  to  them 
because  it  is  inconsistent  with  an 
international  investment  agreement;  and 
to  make  other  technical  changes  and 
revisions  to  MARAD's  regulations 
regarding  the  ownership  and  control  of 
Fishing  Industry  Vessels  by  U.S. 
Citizens. 

This  NPRM  is  also  not  significant 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034,  February 
26, 1979).  The  costs  and  benefits 
associated  with  this  rulemaking  are  so 
minimal  that  no  further  analysis  is 
necessary.  Because  the  economic  impact 
should  be  minimal,  further  regulatory 
evaluation  is  not  necessary. 

Federalism 

IWe  analyzed  this  rulemaking  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  13132 
("Federalism")  and  have  determined 
that  it  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement.  The  regulations  have 
no  substantial  effects  on  the  States,  or 
on  the  current  Federal-State 
relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various  local 
officials.  Therefore,  consultation  with 
State  and  local  officials  was  not 
necessary. 

Regulatory  Flexibility  Act 

This  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  regidations  relating  to 
vessel  owners  are  of  a  technical  natiue 
that  will  not  result  in  a  significant 
economic  impact  Furthermore,  this 
NPRM  will  make  it  easier  for  owners  of 
Fishing  Industry  Vessels  to  obtain 
financing  for  their  vessels  by  expanding 
the  universe  of  lenders  that  are  eligible 
to  hold  a  Preferred  Mortgage  on  a 
Fishing  Industry  Vessel  as  security  for  a 
loan.  Therefore,  we  certify  that  this 
NPRM  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 

Environmental  Impact  Statement 

We  have  analyzed  this  NPRM  for 
purposes  of  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  have 
concluded  that  under  the  categorical 
exclusions  provision  in  section  4.05  of 
Maritime  Administrative  Order 
("MAO")  600-1,  "Procedures  for 
Considering  Enviroimiental  Impacts," 
50  FR  11606  (March  22, 1985).  the 


preparation  of  an  Environmental 
Assessment,  and  an  Environmental 
Impact  Statement,  or  a  Finding  of  No 
Significant  Impact  for  this  rulemaking  is 
not  required.  This  rulemaking  involves 
administrative  and  procedural 
regulations  which  clearly  have  no 
environmental  impact. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
("OMB")  previously  reviewed  the 
information  collection  requirements 
under  46  CFR  part  356  and  assigned 
OMB  control  number  2133-0530.  This 
NPRM  establishes  a  new  requirement 
for  the  collection  of  information.  OMB 
will  be  requested  to  review  and  approve 
the  information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501.  et.  seq.).  We 
request  that  commenters  address  in 
their  comments  whether  the  information 
collection  in  this  proposal  is  necessary 
for  the  agency  to  properly  perform  its 
functions  and  will  have  practical  utility, 
the  accuracy  of  the  burden  estimates, 
ways  to  minimize  this  burden,  and  ways 
to  enhance  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

In  accordance  with  the  Paperwork 
Reduction  Act,  this  notice  annoimces 
MARAD's  intentions  to  request  an 
amendment  to  its  approval  for  the 
subject  information  collection  to  allow 
processing  of  applications  to  determine 
the  eligibility  of  owners  of  vessels  of 
100  feet  or  greater  in  registered  length 
to  obtain  a  fishery  endorsement  to  the 
vessel's  documentation,  to  determine 
the  eligibility  of  lending  institutions  to 
hold  a  Preferred  Mortgage  on  a  Fishing 
Vessel,  a  Fish  Processing  Vessel,  or  a 
Fish  Tender  Vessel  of  100  feet  or  greater 
in  registered  length  and  to  determine 
the  eligibility  of  Mortgage  Trustees  to 
hold  a  Preferred  Mortgage  on  such 
vessels  for  the  benefit  of  a  Non-Citizen 
Lender.  Copies  of  this  request  may  be 
obtained  from  the  Office  of  Chief 
Counsel  at  the  address  given  above 
imder  ADDRESSES. 

Title  of  Collection:  (Eligibility  of  U.S.- 
Flag  Vessels  of  100  Feet  or  Greater  In 
Registered  Length  to  Obtain  a  Fishery 
Endorsement  to  the  Vessel's 
Dociimentationl  46  CFR  part  356. 

Type  of  Request:  Modification  of 
existing  information  collection. 

OMB  Control  Number:  2133-0530. 

Form  Number:  None. 

Expiration  Date  of  Approval:  Three 
years  following  approval  by  OMB. 

Summary  of  the  Collection  of 
Information:  Ovwners  of  vessels  of  100 
feet  or  greater  in  registered  length  who 
wish  to  obtain  a  fishery  endorsement  to 
the  vessel's  documentation  are  currently 
required  to  file  an  Affidavit  of  United 


States  Citizenship  demonstrating  that 
they  comply  with  the  requirements  of 
section  2(c)  of  the  1916  Act,  46  App. 
U.S.C.  802(c)  and  with  the  requirements 
of  46  U.S.C.  12102(c).  Other 
documentation  that  must  be  submitted 
with  the  Affidavit  includes  a  copy  of  the 
Articles  of  Incorporation,  Bylaws  or 
other  comparable  documents,  a 
description  of  any  management 
agreements  entered  into  with  Non- 
Citizens,  a  certification  that  any 
management  contracts  with  Non- 
Citizens  do  not  convey  control  in  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel  to  a  Non-Citizen, 
and  a  copy  of  any  time  charters  or 
voyage  charters  with  Non-Citizens. 

Mortgagees  who  plan  to  finance 
vessels  of  100  feet  or  greater  in 
registered  length  that  have  a  fishery 
endorsement  or  for  which  a  fishery 
endorsement  to  the  vessel's 
docimientation  is  sought  must  submit  a 
certification  to  demonstrate  that  they 
meet  the  statutory  definition  of  a 
"Preferred  Mortgagee"  at  46  U.S.C. 
31322(a)(4).  Prior  to  this  rulemaking  a 
Preferred  Mortgagee  was  required  to 
submit  an  Affidavit  of  United  States 
Citizenship  to  demonstrate  that  it 
complies  with  the  United  States  Citizen 
ownership  and  control  requirements  of 
section  2(c)  of  the  1916  Act,  46  App. 
U.S.C.  802(c),  or  in  the  case  of  a  state 
or  federally  chartered  financial 
institution,  the  Controlling  Interest 
requirements  of  section  2(b)  of  the  1916 
Act.  If  a  Mortgagee  does  not  comply 
with  the  definition  of  a  "Preferred 
Mortgagee,"  it  must  use  a  Mortgage 
Trustee  that  qualifies  as  a  Citizen  of  the 
United  States  to  hold  the  Preferred 
Mortgage  for  the  benefit  of  the  Non- 
Citizen  Lender.  The  Mortgage  Trustee 
must  file  an  application  for  approval  as 
a  Mortgage  Trustee  that  includes 
evidence  that  it  is  eligible  to  hold  a 
Preferred  Mortgage  and  that  it  complies 
with  the  requirements  of  46  U.S.C. 
31322.  In  addition  to  the  Affidavit  of 
United  States  Citizenship,  corporations 
and  other  entities  must  submit 
documents  which  demonstrate  that  the 
entity  is  organized  and  existing  under 
the  laws  of  the  United  States,  such  as 
Articles  of  Incorporation  and  Bylaws,  or 
other  comparable  documents.  Annually, 
owners  of  vessels,  mortgagees  and 
applicable  mortgage  trustees  must 
submit  prescribed  citizenship 
information  to  MARAD's  Citizenship 
Approval  Officer. 

Need  and  Use  of  the  Information:  The 
information  collection  will  be  used  to 
verify  statutory  compliance  with  the 
United  States  Citizen  ownership  and 
control  requirements  under  section  2(b) 
and  section  2(c)  of  the  1916  Act  and  46 
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U.S.C.  12102(c)  for  owners,  charterers. 
Mortgagees,  and  Mortgage  Trustees  of 
vessels  of  100  feet  or  greater  in 
registered  length  for  which  a  fishery 
endorsement  to  the  vessel's 
documentation  is  being  sought.  The 
information  collection  is  being  modified 
to  require  owners  of  vessels  that  are 
greater  than  165  feet  or  750  gross  tons 
or  that  have  engines  capable  of 
producing  more  than  3000  horsepower 
to  submit  a  certification  indicating  that 
the  vessel  was  documented  with  a 
fishery  endorsement  on  September  25, 
1997  and  that  the  fishery  endorsement 
has  remained  valid,  therefore  the  vessel 
is  eligible  for  continued  docimientation 
with  a  fishery  endorsement.  In  addition, 
rather  than  demonstrate  that  they  meet 
specific  U.S.  Citizenship  standards. 
Preferred  Mortgagees  will  now  be 
required  to  submit  information  to 
demonstrate  that  they  comply  with  the 
new  statutory  definition  of  a  Preferred 
Mortgagee  at  46  U.S.C.  31322(a)(4). 
Without  the  information  it  would  be 
impossible  to  know  whether  certain 
vessels  are  eligible  for  documentation 
with  a  fishery  endorsement  and  whether 
a  Preferred  Mortgagee  is  eligible  to  hold 
a  Preferred  Mortgage  on  a  Fishing 
Industry  Vessel.  This  amendment  to  the 
collection  of  information  does  not  result 
in  an  increased  burden,  but  it  does 
result  in  a  change  in  the  type  of 
information  that  is  being  collected. 

Description  of  Respondents:  Owners, 
Bareboat  Charterers,  Mortgagees,  and 
Mortgage  Trustees  of  vessels  of  100  feet 
or  greater  in  registered  length  for  which 
a  fishery  endorsement  to  the  Vessel's 
dociunentation  is  being  sought. 

Annual  Responses:  Responses  will  be 
required  on  an  occasional  and  an  annual 
basis.  Updates  will  be  required  during 
the  year  if  there  are  changes  to  the 
ownership  or  financing  of  the  vessel. 
There  are  approximately  550  vessels 
and  400  vessel  owners  that  are  subject 
to  this  regulation.  Approximately  450 
responses  are  expected  from  owners  and 
bareboat  charterers  and  less  than  50 
responses  are  expected  from  Mortgagees 
and  Mortgage  Trustees. 

Annual  Burden:  1000  hours. 
Unfunded  Mandates  Reform  Act  of  1 995 

This  proposed  rule  would  not  impose 
an  unfunded  mandate  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  would  not  result  in  costs  of 
$100  million  or  more,  in  the  aggregate, 
to  any  of  the  following:  State,  local,  or 
Native  American  tribal  govenmients,  or 
the  private  sector.  This  proposed  rule  is 
the  least  burdensome  alternative  that 
achieves  the  objective  of  the  nde. 


Regulatory  Identification  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  nimiber 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  is  contained  in 
the  heading  of  this  docxmient  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

List  of  Subiects  in  46  CFR  Part  356 

Citizenship,  Fishery  endorsement, 
Fishing  industry  vessels.  Fishing 
vessels,  International  investment 
agreements.  Mortgages,  Mortgage 
trustee.  Preferred  mortgages. 

Accordingly,  we  propose  to  amend  46 
CFR  part  356  as  follows: 

PART  35&-REQUIREMENTS  FOR 
VESSELS  OF  100  FEET  OR  GREATER 
IN  REGISTERED  LENGTH  TO  OBTAIN 
A  RSHERY  ENDORSEMENT  TO  THE 
VESSEL'S  DOCUMENTATION 

1.  The  authority  citation  for  part  356 
is  revised  to  read  as  follows: 

Authority:  46  App.  U.S.C.  12102;  46  App. 
U.S.C.  31322;  Public  Law  105-277,  Division 
C.  Title  U,  Subtitle  1.  section  203  (46  App. 
U.S.C.  12102  note),  section  210(e),  and 
section  213(g),  112  Stat.  2681;  Public  Law 
107-20.  section  2202.  115  Stat.  168-170;  49 
CFR  1.66. 

Subpart  A— General  Provisiona 

§356.3    [Amended] 

2.  Section  356.3  is  amended  as 
follows: 

a.  Paragraphs  (g)  and  (h)  are 
redesignated  as  paragraphs  (h)  and  (i). 

b.  Paragraphs  (i)  through  (k)  are 
redesignated  as  paragraphs  (k)  through 
(m). 

c.  Paragraphs  (1)  through  (x)  are 
redesignated  as  paragraphs  (o)  through 
(aa). 

d.  Paragraph  (e)(2)  and  newly 
designated  paragraphs  (h)(2),  (u)  and 
(y)(2)  are  revised. 

e.  New  paragraphs  (g),  (j),  and  (n)  are 
added. 

f.  In  newly  designated  paragraph  (q), 
paragraph  (q)(2)  is  removed,  paragraph 
(q)(3)  is  redesignated  as  paragraph 
{q)(2).  and  new  paragraph  (q)(3)  is 
added. 

g.  In  newly  designated  paragraphs  (p) 
and  (q).  add  the  word  "Fishing" 
following  the  word  "Industry"  . 

h.  In  newly  designated  paragraph  (s), 
remove  the  second  sentence. 

The  additions  and  revisions  read  as 
follows: 


§356.3    Definitions. 

***** 

(e)'  *  * 

(2)  Other  criteria  that  must  be  met  by 
entities  other  than  individuals  include: 
(i)  In  the  case  of  a  corporation: 

(A)  The  chief  executive  officer,  by 
whatever  title,  and  chairman  of  the 
board  of  directors  and  all  officers 
authorized  to  act  in  the  absence  or 
disability  of  such  persons  must  be 
Citizens  of  the  United  States;  and 

(B)  No  more  of  its  directors  than  a 
minority  of  the  nmnber  necessary  to 
constitute  a  quorum  are  Non-Citizens; 

(ii)  In  the  case  of  a  partnership  all 
general  partners  are  Citizens  of  the 
United  States; 

(iii)  In  the  case  of  an  association: 

(A)  All  of  the  members  are  Citizens  of 
the  United  States; 

(B)  The  chief  executive  officer,  by 
whatever  title,  and  the  chairman  of  the 
board  of  directors  (or  equivalent 
committee  or  body)  and  all  officers 
authorized  to  act  in  their  absence  or 
disability  are  Citizens  of  the  United 
States;  and, 

(C)  No  more  than  a  minority  of  the 
number  of  its  directors,  or  equivalent, 
necessary  to  constitute  a  quonun  are 
Non-Citizens; 

(iv)  In  the  case  of  a  joint  venttire: 

(A)  It  is  not  determined  by  the 
Citizenship  Approval  Officer  to  be  in 
effect  an  association  or  a  partnership; 
and, 

(B)  Each  co-venturer  is  a  Citizen  of  the 
United  States; 

(v)  In  the  case  of  a  Trust  that  owns  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel: 

(A)  The  Trust  is  domiciled  in  the 
United  States  or  a  State; 

(B)  The  Trustee  is  a  Citizen  of  the 
United  States;  and 

(C)  All  beneficiaries  of  the  trust  are 
persons  eligible  to  dociunent  vessels 
pursuant  to  the  requirements  of  46 
U.S.C.  12102; 

(vi)  In  the  case  of  a  Limited  Liability 
Company  (LLC)  that  is  not  foimd  to  be 
in  effect  a  general  partnership  requiring 
all  of  the  general  partners  to  be  Citizens 
ofthe  United  States: 

(A)  Any  Person  elected  to  manage  the 
LLC  or  who  is  authorized  to  bind  the 
LLC,  and  any  Person  who  holds  a 
position  equivalent  to  a  Chief  Executive 
Officer,  by  whatever  title,  and  the 
Chairman  of  the  Board  of  Directors  in  a 
corporation  are  Citizens  of  the  United 
States;  and,    , 

(B)  Non-Citizens  do  not  have 
-authority  within  a  management  group. 

whether  through  veto  power,  combined 
voting,  or  otherwise,  to  exercise  control 
over  the  LLC. 
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(g)  Commercial  Lender  means  an 
entity  that  is  primarily  engaged  in  the 
business  of  lending  and  other  financing 
transactions  and  that  has  a  loan 
portfolio  in  excess  of  $100,000,000,  of 
which  not  more  than  50  per  centum  in 
dollar  amotmt  consists  of  loans  to 
borrowers  in  the  commercial  fishing 
industry,  as  certified  by  the  Commercial 
Lender  to  the  Citizenship  Approval 
Officer. 
*        *        *        *        *  - 

(h)*  *  * 

(2)  Other  criteria  that  must  be  met  by 
entities  other  than  an  individual 
include: 

(i)  In  the  case  of  a  corporation: 

(A)  The  Chief  Executive  Officer,  by 
whatever  title,  and  the  Chairman  of  the 
Board  of  Directors  (or  equivalent 
committee  or  body)  and  all  officers 
authorized  to  act  in  their  absence  or 
disability  are  Citizens  of  the  United 
States;  and, 

(B)  No  njore  than  a  minority  of  the 
nimiber  of  its  directors,  or  equivalent, 
necessary  to  constitute  a  quorum  are 
Non-Citizens; 

(ii)  In  the  case  of  a  partnership  all 
general  partners  are  Citizens  of  the 
United  States; 

(iii)  In  the  case  of  an  association: 

(A)  The  Chief  Executive  Officer,  by 
whatever  title,  and  the  Chairman  of  the 
Board  of  Directors  (or  equivalent 
committee  or  body)  and  all  officers 
authorized  to  act  in  their  absence  or 
disability  are  Citizens  of  the  United 
States;  and, 

(B)  No  more  than  a  minority  of  the 
number  of  its  directors,  or  equivalent, 
necessary  to  constitute  a  quorum  are 
Non-Citizens; 

(iv)  In  the  case  of  a  joint  venture: 

(A)  It  is  not  determined  by  the 
Citizenship  Approval  Officer  to  be  in 
effect  an  association  or  partnership;  and 

(B)  A  majority  of  the  equity  is  owned 
by  and  vested  in  Citizens  of  the  United 
States  free  and  clear  of  any  trust  or 
fiduciary  obligation  in  favor  of  any  Non- 
Citizen; 

(v)  In  the  case  of  a  Limited  Liability 
Company  (LLC)  that  is  not  found  to  be 
in  effect  a  general  p^nership  requiring 
all  of  the  general  partners  to  be  Citizens 
ofthe  United  States: 

(A)  Any  Person  elected  to  manage  the 
LLC  or  who  is  authorized  to  bind  the 
LLC,  and  any  Person  who  holds  a 
position  equivalent  to  the  Chief 
Executive  Officer,  by  whatever  title,  and 
the  Chairman  of  the  Board  of  Directors 
in  a  corporation  and  any  Persons 
authorized  to  act  in  their  absence  are 
Citizens  ofthe  United  States;  and, 

(B)  Non-Citizens  do  not  have 
authority  within  a  management  group. 


whether  through  veto  power,  combined 
voting,  or  otherwise,  to  exercise  control 
over  the  LLC; 

***** 

(j)  Fishing  Industry  Vessel  means  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  Fish  Tender  Vessel; 

***** 

(n)  Lender  Syndicate  means  an 
arrangement  established  for  the 
combined  extension  of  credit  of  not  less 
than  $20,000,000  made  up  of  ioui  or 
more  entities  that  each  have  a  beneficial 
interest,  held  through  an  agent,  under  a 
trust  arrangement  established  pursuant 
to  paragraph  46  U.S.C.  31322(f),  no  one 
of  which  may  exercise  powers 
thereunder  without  the  concmrence  of 
at  least  one  other  unaffiliated 
beneficiary. 
***** 

(s)  Non-Citizen  Lender  means  a  lender 
that  does  not  qualify  as  a  Citizen  of  the 
United  States. 

***** 

(u)  Preferred  Mortgage  means  a 
mortgage  on  a  Fishing  Industry  Vessel 
that  has  as  the  Mortgagee: 

(1)  A  person  eligible  to  own  a  vessel 
with  a  fishery  endorsement  under  46 
U.S.C.  12102(c); 

(2)  A  state  or  federally  chartered 
financial  institution  that  is  insured  by 
the  Federal  Deposit  Insurance 
Corporation; 

(3)  A  farm  credit  lender  established 
imder  title  12,  chapter  23,  ofthe  United 
States  Code  [12  U.S.C.  2001  et  seq.]; 

(4)  A  commercial  fishing  and 
agriculttu^  bank  established  pursuant  to 
State  law; 

(5)  A  commercial  lender  organized 
tmder  the  laws  of  the  United  States  or 
of  a  State  and  eligible  to  own  a  vessel 
under  46  U.S.C.  12102(a);  or 

(6)  A  Mortgage  Trustee  that  complies 
with  the  requirements  of  46  U.S.C. 
31322(f)  and  46  CFR  356.27-356.31. 

*         *         «         *         * 

(y)*     *      * 

(2)  In  the  case  of  a  mortgage  trust,  a 
trust  that  is  domiciled  in  and  existing 
under  the  laws  of  the  United  States,  or 
of  a  State,  that  has  as  its  trustee  a 
Mortgage  Trustee  as  defined  in  §  356.3, 
and  that  is  authorized  to  act  on  behalf 
of  a  beneficiary  in  accordance  with  the 
requirements  of  §§  356.27-356.31. 


Subpart  B — Ownership  and  Control 

3.  In  §  356.5,  revise  paragraph  (d)  to 
read  as  follows: 

§356.5    Affidavit  of  U.S.  Citizmiship. 


(d)  The  prescribed  form  of  the 
Affidavit  of  U.S.  Citizenship  is  as 
follows: 


State  of 


County  of  _ 


I, 


Social 
(Name) 


Security  Number: 

of  (Residence  address)  being  duly 


sworn,  depose  and  say: 

1 .  That  I  am  the 
held)  of. 


(Title  of  office(s) 


_,  (Naa.e  of  corporation)  a 
corporation  organized  and  existing  under  the 

laws  of  the  State  of (hereinafter  called 

the  "Corporation"),  with  offices  at , 

(Business  address)  in  evidence  of  which 
incorporation  a  certified  copy  of  the  Articlfe 
or  Certificate  of  Incorporation  (or 
Association]  is  filed  herewith  (or  has  been 
filed)  together  with  a  certified  copy  of  the 
corporate  Bylaws.  [Evidence  of  continuing 
U.S.  citizenship  status,  including 
amendments  to  said  Articles  or  Certificate 
and  Bylaws,  should  be  filed  within  45  days 
of  the  annual  documentation  renewal  date  for 
vessel  owners.  Other  parties  required  to 
provide  evidence  of  U.S.  citizenship  status 
must  file  within  30  days  after  the  annual 
meeting  of  the  stockholders  or  annually, 
within  30  days  after  the  original  affidavit  if 
there  has  been  no  meeting  of  the  stockholders 
prior  to  that  time.]; 

2.  That  I  am  authorized  by  and  in  behalf 
of  the  Corporation  to  execute  and  deliver  this 
Affidavit  of  U.S.  Citizenship; 

3.  That  the  names  of  the  Chief  Executive 
Officer,  by  whatever  title,  the  Chairman  of 
the  Board  of  Directors,  all  Vice  Presidents  or 
other  individuals  who  are  authorized  to  act 
in  the  absence  or  disability  of  the  Chief 
Executive  Officer  or  Chairman  of  the  Board 
of  Directors,  and  the  Directors^f  the 
Corporation  are  as  follows:  > 

Name    Title    Date  and  Place  of  Birth 


(The  foregoing  list  should  include  the 
officers,  whether  or  not  they  are  also 
directors,  and  all  directors,  whether  or  not 
they  are  also  officers.)  Each  of  said 
individuals  is  a  Citizen  of  the  United  States 
by  virtue  of  birth  in  the  United  States,  birth 
abroad  of  U.S.  citizen  parents,  by 
naturalization,  by  naturalization  during 
minority  through  the  naturalization  of  a 
parent,  by  marriage  (if  a  woman)  to  a  U.S. 
citizen  prior  to  September  22, 1922,  or  as 
otherwise  authorized  by  law,  except  (give 
name  and  nationality  of  all  Non-Citizen 
officers  and  directors,  if  any).  The  By-laws  of 

the  Corporation  provide  that 

(Number)  of  the  directors  are  necessary  to 
constitute  a  quorum;  therefore,  the  Non- 
Citizen  directors  named  represent  no  more 
than  a  minority  of  the  number  necessary  to 
constitute  a  quorum. 

4.  Information  as  to  stock,  where 
Corporation  has  30  or  more  stockholders:^ 

That  I  have  access  to  the  stock  books  and 
records  of  the  Corporation;  that  said  stock 
books  and  records  have  been  examined  and 

disclose  (a)  that,  as  of ,  (Date)  the 

Corporation  had  issued  and  outstanding 


'  Offices  that  are  currently  vacant  should  be  noted 
when  listing  Officers  and  Directors  in  the  affidavit. 
^  Strike  inapplicable  paragraph  4. 
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(Number)  shares  of ,  (Class)  the 

only  class  of  stock  of  the  Corporation  issued 
and  outstanding  (if  such  is  the  case),  owned 

of  record  by (Number)  stockholders, 

said  number  of  stockholders  representing  the 
ownership  of  the  entire  issued  and 
outstanding  stock  of  the  Corporation,  and  (b) 
that  no  stockholder  owned  of  record  as  of 
said  date  five  per  centum  (5%)  or  more  of  the 
issued  and  outstanding  stock  of  the 
Corporation  of  any  class.  (If  different  classes 
of  stock  exist,  give  the  same  information  for 
each  class  issued  and  outstanding,  showing 
the  monetary  value  and  voting  rights  per 
share  in  each  class.  If  there  is  an  exception 
to  the  statement  in  clause  (b),  the  name, 
address,  and  citizenship  of  the  stockholder 
and  the  amount  and  class  of  stock  owned 
should  be  stated  and  the  required  citizenship 
information  on  such  stockholder  must  be 
submitted.)  That  the  registered  addresses  of 

owners  of  record  of shares  of 

the  issued  and  outstanding (Class) 

stock  of  the  Corporation  are  shown  on  the 
stock  books  and  records  of  the  Corporation  as 

being  within  the  United  States,  said 

shares  being per  centum  ( %)  of 

the  total  number  of  shares  of  said  stock  (each 
class).  (The  exact  figure  as  disclosed  by  the 
stock  books  of  the  corporation  must  be  given 
and  the  per  centum  figure  must  not  be  less 
than  65  per  centum  for  a  corporation  that 
must  satisfy  the  controlling  interest 
requirements  of  section  2(b)  of  the  Shipping 
Act.  1916.  46  App.  U.S.C.  §  802(b),  or  not  less 
than  95  per  centum  for  an  entity  that  is 
demonstrating  ownership  in  a  vessel  for 
which  a  fishery  endorsement  is  sought.  These 
per  centum  figures  apply  to  corporate 
stockholders  as  well  as  to  the  primary 
corporation.  The  same  statement  should  be 
made  with  reference  to  each  class  of  stock, 
if  there  is  more  than  one  class.) 

4.  Information  as  to  stock,  where 
Corporation  has  less  than  30  stockholders: 
That  the  information  as  to  stock  ownership, 
upon  which  the  Corporation  relies  to 
establish  that  75%  of  the  stock  ownership  is 
vested  in  Citizens  of  the  United  States,  is  as 
follows: 


Name  of  Stockholder 


Number  of  shares  owned  (each  class) 


Percenfage  of  shares  owned  (each  class) 


and  that  each  of  said  individual  stockholders 
is  a  Citizen  of  the  United  States  by  virtue  of 
birth  in  the  United  States,  birth  abroad  of 
U.S.  citizen  parents,  by  naturalization  during 
minority  through  the  naturalization  of  a 
parent,  by  marriage  (if  a  woman)  to  a  U.S. 
citizen  prior  to  September  22,  1922,  or  as 
otherwise  authorized  by  law.  (Note:  If  a 
corporate  stockholder,  give  information  with 
respect  to  State  of  incorporation,  the  names 
of  the  officers,  directors,  and  stockholders 
and  the  appropriate  percentage  of  shares 
held,  with  statement  that  they  are  all  U.S. 
citizens.  Nominee  holders  of  record  of  5%  or 
more  of  any  class  of  stock  and  the  beneficial 
owners  thereof  should  be  named  and  their 
U.S.  citizenship  information  submitted  to 
MARAD.) 

5.  That  75%  of  the  interest  in  (each)  said 
Corporation,  as  established  by  the 


information  hereinbefore  set  forth,  is  owned 
by  Citizens  of  the  United  States;  that  the  title 
to  75%  of  the  stock  of  (each)  class  of  the 
stock  of  (each)  said  Corporation  is  vested  in 
Citizens  of  the  United  States  free  from  any 
trust  or  fiduciary  obligation  in  favor  of  any 
person  not  a  Citizen  of  the  United  States;  that 
such  proportion  of  the  voting  power  of  (each) 
said  Corporation  is  vested  in  Citizens  of  the 
United  States;  that  through  no  contract  or 
understanding  is  it  so  arranged  that  more 
than  25%  the  voting  power  of  (each)  said 
Corporation  may  be  exercised,  directly  or 
indirectly,  in  behalf  of  any  person  who  is  not 
a  Citizen  of  the  United  States;  and  that  by  no 
means  whatsoever,  is  any  interest  in  said 
Corporation  in  excess  of  25%  conferred  upon 
or  permitted  to  be  exercised  by  any  person 
who  is  not  a  Citizen  of  the  United  States; 
and^ 

[Note:  An  entity  that  is  required  to  comply 
with  the  controlling  interest  requirements  of 
section  2(b)  of  the  Shipping  Act,  1916,  46 
App.  U.S.C.  802(b).  should  use  the  following 
alternate  paragraph  (5)  and  strike  the 
inapplicable  paragraph  (5).) 

5.  That  the  Controlling  Interest  in  (each) 
said  Corporation,  as  established  by  the 
information  hereinbefore  set  forth,  is  owned 
by  Citizens  of  the  United  States;  that  the  title 
to  a  majority  of  the  stock  of  (each)  said 
Corporation  is  vested  in  Citizens  of  the 
United  States  free  from  any  trust  or  fiduciary 
obligation  in  favor  of  any  person  not  a 
Citizen  of  the  United  States;  that  such 
proportion  of  the  voting  power  of  (each)  said 
Corporation  is  vested  in  Citizens  of  the 
United  States;  that  through  no  contract  or 
understanding  is  it  so  arranged  that  the 
majority  of  the  voting  power  of  (each)  said 
Corporation  may  be  exercised,  directly  or 
indirectly,  in  behalf  of  any  person  who  is  not 
a  Citizen  of  the  United  States;  and  that  by  no 
means  whatsoever,  is  control  of  (each)  said 
Corporation  conferred  upon  or  permitted  to 
be  exercised  by  any  person  who  is  not  a 
Citizen  of  the  United  States;  and 

6.  That  the  affiant  has  submitted  all  of  the 
necessary  documentation  required  under  46 
CFR  356.13  in  connection  with  this  Affidavit 
of  U.S.  Citizenship  for  the  vessels  herein 
identified. 

Vessel  Name  Official  Number 

1. 

2. 

(Note:  Paragraph  7  should  be  included  in 
the  Affidavit  of  U.S.  Citizenship  submitted 
by  an  entity  that  is  listed  as  the  owner  on  the 
Certificate  of  Documentation  for  a  Fishing 
Industry  Vessel.) 

7.  That  affiant  has  carefully  examined  this 
affidavit  and  asserts  that  all  of  the  statements 
and  representations  contained  therein  are 
true  to  the  best  of  his  knowledge, 
information,  and  belief. 


(Name  and  title  of  affiant) 


(Signature  of  affiant)  Date 

Penalty  for  False  Statement:  A  fine  or 
imprisonment,  or  both,  are  provided  for 
violation  of  the  proscriptions  contained  in  18 
U.S.C.  1001  [see  also.  18  U.S.C.  286,  287). 


>  Strike  inapplicable  paragraph  5. 


§356.7    [Amended] 

4.  Section  356.7(c)(l)(ii)  is  amended 
by  removing  "in  the  case  of  a  state  or 
federally  chartered  financial  institution 
acting  as  a  Mortgagee". 

f  356.11    [Amended] 

5.  Section  356.11(a)(7)  is  amended  as 
follows: 

a.  By  removing  "through  approved 
loan  covenants  where  there  is  a 
Preferred  Mortgage  on  the  vessel";  and 

b.  By  inserting  after  the  word  "than" 
the  following:  "by  an  entity  that  is 
eligible  to  hold  a  Preferred  Mortgage  on 
the  vessel  pursuant  to  §  356.19(a)(2) 
through  (5);  by  an  approved  Mortgage 
Trustee  diat  meets  die  requirements  of 
§  356.19(a)(2)  through  (5)  and  that  is 
exercising  loan  or  mortgage  covenants 
on  behalf  of  a  beneficiary  that  does  not 
qualify  as  a  U.S.  Citizen  or  that  does  not 
satisfy  the  requirements  of  §  356.19(a)(2) 
through  (5),  provided  that  the  loan  or 
mortgage  covenants  have  been  approved 
by  the  Citizenship  Approval  Officer;". 

Subpart  C— Requirement  for  Vessel 
Owners 

f  356.13    [Amended] 

6.  Section  356.13  is  amended  as 
follows: 

a.  By  removing  the  word  "and"  at  the 
end  of  paragraph  (a)(ll); 

b.  By  removing  the  period  at  the  end 
of  paragraph  (a)(12)  and  insertitig  in  lieu 
thereof  a  semicolon  followed  by  the 
word  "and"; 

c.  By  revising  paragraph  (a)(5);  and 

d.  By  adding  a  new  paragraph  (a)(13). 
The  additions  read  as  follows: 

§  356.13    Information  required  to  tw 
submitted  by  vessel  owners. 

(a)*  *  *  ^         ' 

(5)  Any  loan  agreements  or  other 
financing  docimients  applicable  to  a 
Fishing  Industry  Vessel  where  the 
lender  has  not  been  approved  by 
MARAD  to  hold  a  Preferred  Mortgage  on 
Fishing  Industry  Vessels,  excepting 
standard  loan  documents  that  have 
received  general  approval  from  the 
Citizenship  Approval  Officer  pursuant 
to  §  356.21  for  use  with  an  approved 
Mortgage  Trustee. 

•  •        *        *        * 

(13)  A  copy  of  the  Large  Vessel 
Certification  required  by  §  356.47. 

•  •        *        *        * 
7.  Section  356.15  is  amended  as 

follows: 

a.  By  removing  paragraphs  (a),  (b). 
and  (c); 

b.  By  redesignating  paragraphs  (e)  and 
(f)  as  paragraphs  (a)  and  (b); 

c.  By  redesignating  paragraph  (d)  as 
paragraph  (c)  and  by  removing  the 
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words  "will  necessarily"  from  the  third 
sentence  and  inserting  in  lieu  thereof 
the  word  "may";  and 

d.  By  adding  a  new  paragraph  (d)  to 
read  as  follows: 

S  366.1 5    Filing  of  affidavit  of  U.S. 
Citizenship. 

***** 

{d)  The  owner  of  Fishing  Industry 
Vessel  or  a  prospective  owner  of  such  a 
vessel  may  request  a  letter  ruling  from 
the  Citizenship  Approval  Officer  in 
order  to  determine  whether  the  owner 
under  a  proposed  owmership  structure 
will  qualify  as  a  U.S.  Citizen  that  is 
eligible  to  document  the  vessel  with  a 
fishery  endorsement.  A  complete 
request  for  a  letter  ruling  must  be 
accompanied  by  an  Affidavit  of  U.S. 
Citizenship  and  all  other  documentation 
required  by  §  356.13.  The  Citizenship 
Approval  Officer  will  issue  a  letter 
ruling  based  on  the  ownership  structvue 
that  is  proposed;  however,  the 
Citizenship  Approval  Officer  reserves 
the  right  to  reverse  the  determination  if 
any  of  the  elements  of  the  ownership 
structiu«.  contractual  arrangements,  or 
other  material  relationships  are  altered 
when  the  vessel  owner  submits  the 
executed  Affidavits  and  supporting 
documentation. 

§356.17    [Amended] 

8.  Section  356.17  is  amended  in 
paragraph  (b)  as  follows: 

a.  By  removing  the  word  "ordy"  in  the 
first  sentence  and  the  entirety  of  the 
third  sentence;  and 

b.  By  removing  the  word  "vessels" 
after  "multiple"  in  the  second  sentence 
and  inserting  in  lieu  thereof  the  term 
"Fishing  Industry  Vessels". 

Subpart  D— Mortgages 

9.  Section  356.19  is  revised  to  read  as 
follows: 

§  356.1 9    Requirements  to  hold  a  Preferred 
Mortgage. 

(a)  In  order  for  a  Mortgagee  to  be 
eligible  to  obtain  a  Preferred  Mortgage 
on  a  Fishing  Vessel.  Fish  Processing 
Vessel,  or  Fish  Tender  Vessel,  it  must 
be: 

(1)  A  Citizen  of  the  United  States; 
.     (2)  A  state  or  federally  chartered 
financial  institution  that  is  instired  by 
the  Federal  Deposit  Insurance 
Corporation; 

(3)  A  farm  credit  lender  established 
under  title  12,  chapter  23.  of  the  United 
States  Code  [12  U.S.C.  2001  et  seq.]; 

(4)  A  commercial  fishing  and 
agriculture  bank  established  pursuant  to 
State  law; 

(5)  A  commercial  lender  organized 
onder  the  laws  of  the  United  States  or 


of  a  State  and  eligible  to  own  a  vessel 
imder  46  U.S.C.  121G2(a);  or 

(6)  A  Mortgage  Trustee  that  complies 
with  the  requirements  of  46  U.S.C. 
31322(f)  and  46  CFR  356.27  through 
356.31. 

(b)  A  Mortgagee  must  demonstrate  to 
the  Citizenship  Approval  Officer  that  it 
satisfies  one  of  the  requirements  set 
forth  in  §  356.19(a)  before  it  will  qualify 
to  hold  a  Preferred  Mortgage  on  a 
Fishing  Industry  Vessel.  The  required 
information  that  must  be  submitted  in 
order  to  make  such  a  demonstration  for 
each  category  in  paragraph  (a)  of  this 
section  is  as  follows: 

(1)  If  a  Mortgagee  plans  to  qualify  as 

a  United  States  Citizen  under  paragraph 
(a)(1)  of  this  section,  the  Mortgagee  must 
file  an  Affidavit  of  United  States 
Citizenship  demonstrating  that  it 
complies  with  the  citizenship 
requirements  of  46  U.S.C.  12102(c)  and 
section  2(c)  of  the  1916  Act,  which 
require  that  75%  of  the  owmership  and 
control  in  the  Mortgagee  be  vested  in 
U.S.  Citizens  at  each  tier  and  in  the 
aggregate.  In  addition  to  the  Affidavit  of 
U.S.  Citizenship,  a  certified  copy  of  the 
Articles  of  Incorporation  and  Bylaws,  or 
other  comparable  corporate  documents 
must  be  submitted  to  the  Citizenship 
Approval  Officer. 

(2)  A  state  or  federally  chartered 
financial  institution  must  provide  a 
certification  that  indicates  whether  it  is 
a  state  chartered  or  federally  chartered 
financial  institution  and  that  certifies 
that  it  is  insured  by  the  Federal  Deposit 
Insurance  Corporation  ("FDIC").  The 
certification  must  include  the  FDIC 
Certification  Number  assigned  to  the 
institution. 

(3)  A  farm  credit  lender  must  provide 
a  certification  indicating  that  it  qualifies 
as  a  farm  credit  lender  established 
under  title  12,  chapter  23,  of  the  United 
States  Code  [12  U.S.C.  2001  etseq.]; 

(4)  A  conunercial  fishing  and 
agriculture  bank  must  provide  a 
certification  indicating  that  it  has  been 
lawfully  established  as  a  commercial 
fishing  and  agricidttire  bank  pursuant  to 
State  law  and  that  it  is  in  good  standing; 

(5)  A  Commercial  Lender  must 
provide  evidence  that  it  is  engaged 
primarily  in  the  business  of  lending  and 
other  financing  transactions  and  a 
certification  that  it  has  a  loan  portfolio 
in  excess  of  $100  million,  of  which  no 
more  than  50  percent  of  the  dollar 
amoimt  of  the  loan  portfolio  consists  of 
loans  to  borrowers  in  the  commercial 
fishing  industry.  The  certification  must 
include  information  regarding  the 
approximate  size  of  the  loan  portfolio 
and  the  percentage  of  the  portfolio  that 
consists  of  loans  to  borrowers  in  the 
commercial  fishing  industry.  In 


addition,  a  Commercial  Lender  must 
submit  an  affidavit  to  the  Citizenship 
Approval  Officer  to  demonstrate  that  it 
qualifies  imder  one  of  the  following 
criteria: 

(i)  An  individual  who  is  a  citizen  of 
the  United  States; 

(ii)  An  association,  trust,  joint 
ventm«,  or  other  entity — 

(A)  All  of  whose  members  are  citizens 
of  the  United  States;  and 

(B)  That  is  capable  of  holding  title  to 
a  vessel  under  the  laws  of  the  United 
States  or  of  a  State; 

(iii)  A  partnership  whose  general 
partners  are  citizens  of  the  United 
States,  and  the  controlling  interest  in 
the  partnership  is  owned  by  citizens  of 
the  United  States; 

(iv)  A  corporation  established  imder 
the  laws  of  the  United  States  or  of  a 
State,  whose  chief  executive  officer,  by 
whatever  title,  and  chairman  of  its  board 
of  directors  are  citizens  of  the  United 
States  and  no  more  of  its  directors  are 
Non-citizens  than  a  minority  of  the 
nimiber  necessary  to  constitute  a 
quorum; 

(v)  The  United  States  Government;  or 

(vi)  The  government  of  a  State. 

(6)  A  Mortgage  Trustee  must  submit 
the  Mortgage  Trustee  Application  and 
other  documents  required  in  §  356.27.  If 
the  beneficiary  under  the  trust 
arrangement  has  not  demonstrated  to 
the  Citizenship  Approval  Officer  that  it 
qualifies  as  a  Commercial  Lender,  a 
Lender  Syndicate  or  an  entity  eligible  to 
hold  a  Preferred  Mortgage  imder 
paragraphs  (a)(1)  through  (4)  of  this 
section,  the  Mortgage  Trustee  must 
submit  to  the  Citizenship  Approval 
Officer  copies  of  the  trust  agreement, 
security  agreement,  loan  documents. 
Preferred  Mortgage,  and  any  issuance, 
assignment  or  transfer  of  interest  so  that 
a  determination  can  be  made  as  to 
whether  any  of  the  arrangements  results 
in  an  impermissible  transfer  of  control 
of  the  vessel  to  a  person  not  eligible  to 
own  a  vessel  with  a  fishery  endorsement 
under  46  U.S.C.  12102(c). 

(c)  A  Mortgagee  is  required  to  provide 
the  certification  required  by  paragraph 
(b)  of  this  section  to  the  Citizenship 
Approval  Officer  on  an  annual  basis 
during  the  time  in  which  it  holds  a 
Preferred  Mortgage  on  a  Fishing 
Industry  Vessel.  The  annual 
certification  must  be  submitted  at  least 
30  calendar  days  prior  to  the  annual 
anniversary  date  of  the  original  filing. 

(d)  An  entity  that  is  deemed  qualified 
to  hold  a  Preferred  Mortgage  imder 
paragraphs  (a)(1)  through  (5)  and  that 
has  submitted  the  appropriate 
certification  to  the  Citizenship  Approval 
Officer  under  paragraph  (b)  of  this 
section  may  exercise  rights  under  loan 
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or  mortgage  covenants  with  respect  to  a 
Fishing  Industry  Vessel  without  any 
approval  from  MARAD.  However,  if  the 
Mortgagee  has  not  been  approved  by  the 
Citizenship  Approval  Officer  as  a  U.S. 
Citizen  eligible  to  own  a  Fishing 
Industry  Vessel,  it  may  only  operate 
such  vessel  to  the  extent  provided  for  in 

§356.25. 
10.  Section  356.21  is  amended  as 

follows: 

a.  By  removing  "Non-Citizen 
Lender's"  in  the  heading  of  the  section; 

b.  By  removing  the  term  "Non-Citizen 
Lender"  everywhere  that  it  appears  in 
the  section  and  adding  in  its  place  the 
term  "lender";  and 

c.  By  revising  paragraphs  (a) 
introductory  text  and  (e)  to  read  as 
follows: 

§  356.21    General  approval  of  standard  loan 
or  mortgage  agreements. 

(a)  A  lender  that  is  engaged  in  the 
business  of  financing  Fishing  Industry 
Vessels  and  that  is  not  qualified  to  hold 
a  Preferred  Mortgage  on  Fishing 
Industry  Vessels  pursuant  to 
§  356.19(a)(2)  through  (5).  may  apply  to 
the  Citizenship  Approval  Officer  for 
general  approval  of  its  standard  loan 
and  mortgage  agreements  for  such 
vessels.  In  order  to  obtain  general 
approval  for  its  standard  loan  and 
mortgage  agreements,  a  lender  using  an 
approved  Mortgage  Trustee  must  submit 
to  the  Citizenship  Approval  Officer: 
***** 

(e)  A  lender  that  has  received  general 
approval  for  its  lending  program  and 
that  uses  covenants  in  a  loan  or 
mortgage  on  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel 
that  have  not  been  approved  by  the 
Citizenship  Approval  Officer  will  be 
subject  to  loss  of  its  general  approval 
and  the  Citizenship  Approval  Officer 
will  review  and  approve  all  mortgage 
and  loan  covenants  on  a  case-by-case 
basis.  The  Citizenship  Approval  Officer 
may  also  determine  that  the 
arrangement  results  in  an  impermissible 
transfer  of  control  to  a  Non-Citizen  and 
therefore  does  not  meet  the 
requirements  to  qualify  as  a  Preferred 
Mortgage.  If  the  lender  knowingly  files 
a  false  certification  with  the  Citizenship 
Approval  Officer  or  has  used  covenants 
in  a  loan  or  mortgage  on  a  Fishing 
Vessel,  Fish  Processing  Vessel,  or  Fish 
Tender  Vessel  that  are  materially 
different  from  the  approved  covenants, 
it  may  also  be  subject  to  civil  and 
criminal  penalties  pursuant  to  18  U.S.C. 

1001. 
11.  Section  356.23  is  amended  as 

follows: 

a.  By  removing  the  term  "Non-Citizen 
Lenders"  in  the  section  heading  and 


adding  in  its  place  the  term  "lenders;" 

and 
b.  By  revising  paragraph  (a)  to  read  as 

follows: 

§  356.23    Restrictive  loan  covenants 
approved  for  use  t>y  lenders. 

(a)  We  approve  the  following  standard 
loan  covenants,  which  may  restrict  the 
activities  of  the  borrower  without  the 
lender's  consent  and  which  may  be 
included  in  loan  agreements  or  other 
documents  between  an  owner  of  a 
Fishing  Industry  Vessel  and  an 
unrelated  lender  that  does  not  meet  the 
requirements  of  §  356.19(a)(1)  through 
(5)  and  that  is  using  an  approved 
Mortgage  Trustee  to  hold  the  mortgage 
and  debt  instrument  for  the  benefit  of 
the  lender,  so  long  as  the  lender's 
consent  is  not  mireasonably  withheld: 


SubfMft  E— Mortgage  Trustees 

12.  Section  356.27  is  amended  by 
revising  paragraphs  (a),  (b)(1).  (c)(2)  and 
(g)  to  read  as  follows: 

S  356.27    Mortgage  Trustee  requirements. 

(a)  A  lender  who  is  not  qualified 
under  §  356.19(a)(1)  through  (5)  to  hold 
a  Preferred  Mortgage  directly  on  a 
Fishing  Industry  Vessel  may  use  a 
qualified  Mortgage  Trustee  to  hold,  for 
the  benefit  of  the  lender,  the  Preferred 
Mortgage  and  the  debt  instrument  for 
which  the  Preferred  Mortgage  is 
providing  security. 

(b)*   *   * 

(1)  Be  eligible  to  hold  a  Preferred 
Mortgage  on  a  Fishing  Industry  Vessel 
under  §  356.19(a)(1)  through  (5); 
***** 

(2)  The  appropriate  certification  and 
docimientation  required  imder 
§  356.19(b)(1)  through  (5)  to 
demonstrate  that  it  is  qualified  to  hold 
a  Preferred  Mortgage  on  Fishing 
Industry  Vessels; 
*        *        *        *        * 

(g)  An  application  to  be  approved  as 
a  Mortgage  Trustee  should  include  the 
following: 

The  undersigned  (the  "Mortgage  Trustee") 
hereby  applies  for  approval  as  Mortgage 
Trustee  pursuant  to  46  U.S.C.  31322(f)  and 
the  Regulation  (46  CFR  part  356),  prescribed 
by  the  Maritime  Administration  ("MARAD"). 
All  terms  used  in  this  application  have  the 
meaning  given  in  the  Regulation. 

In  support  of  this  application,  the  Mortgage 
Trustee  certifies  to  and  agrees  with  MARAD 
as  hereinafter  set  forth: 

The  Mortgage  Trustee  certifies: 

(a)  That  it  is  acting  or  proposing  to  act  as 
Mortgage  Trustee  on  a  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessels 
documented,  or  to  be  documented  under  the 
U.S.  registry; 


(b)  That  it— 

(1)  Is  organized  as  a  corporation  under  the 
laws  of  the  United  States  or  of  a  State  and 

is  doing  business  in  the  United  States; 

(2)  Is  authorized  under  those  laws  to 
exercise  corporate  trust  powers; 

(3)  Is  qualified  to  hold  a  Preferred  Mortgage 
on  Fishing  Industry  Vessels  pursuant  to  46 
CFR  356.19(a); 

(4)  Is  subject  to  supervision  or  examination 
by  an  official  of  the  United  States 
Government  or  a  State;  and 

(5)  Has  a  combined  capital  and  surplus  of 
at  least  $3,000,000  as  set  forth  in  its  most 
recent  published  report  of  condition,  a  copy 
of  which,  dated .  is  attached. 

The  Mortgage  Trustee  agrees: 

(a)  That  it  will,  so  long  as  it  shall  continue 
to  be  on  the  List  of  Approved  Mortgage 
Trustees  referred  to  in  the  Regulation: 

(1)  Notify  the  Citizenship  Approval  Officer 
in  writing,  within  20  days,  if  it  shall  cease 
to  be  a  corporation  which: 

(i)  Is  organized  under  the  laws  of  the 
United  States  or  of  a  State,  and  is  doing 
business  under  the  laws  of  the  United  States 
or  of  a  State; 

(ii)  Is  authorized  under  those  laws  to 
exercise  corporate  trust  powers; 

(iii)  Is  qualified  under  46  CFR  356.19(a)  to 
hold  a  Preferred  Mortgage  on  Fishing 
Industry  Vessels; 

(iv)  Is  subject  to  supervision  or 
examination  by  an  authority  of  the  U.S. 
Government  or  of  a  State:  and 

(v)  Has  a  combined  capital  and  surplus  (as 
set  forth  in  its  most  recent  published  report 
of  condition)  of  at  least  $3,000,000. 

(2)  Notify  the  Citizenship  Approval  Officer 
in  writing,  of  any  changes  in  its  name, 
address,  officers,  directors,  stockholders, 
articles  of  incorporation  or  bylaws  within  30 
calendar  days  of  such  changes: 

(3)  Furnish  to  the  Citizenship  Approval 
Officer  on  an  annual  basis: 

(i)  The  appropriate  certification  and 
documentation  required  under 
§  356.19(b)(l)-(5)  to  demonstrate  that  it  is 
qualified  to  hold  a  Preferred  Mortgage  on 
Fishing  Industry  Vessels; 

(ii)  A  current  copy  of  the  Articles  of 
Incorporation  and  Bylaws,  or  other 
comparable  corporate  documents; 

(iii)  A  copy  of  the  most  recent  published 
report  of  condition  of  the  Mortgage  Trustee; 
and, 

(iv)  A  list  of  the  Fishing  Vessels.  Fish 
Processing  Vessels,  and  Fish  Tender  Vessels 
and  the  respective  lenders  for  which  it  is 
acting  as  Mortgage  Trustee; 

(4)  Furnish  to  the  Citizenship  Approval 
Officer  copies  of  each  Trust  Agreement  as 
well  as  any  other  issuance,  assignment  or 
transfer  of  an  interest  related  to  the 
transaction  if  the  beneficiary  under  a  trust 
arrangement  is  not  a  Commercial  Lender,  a 
Lender  Syndicate  or  eligible  to  be  hold  a 
Preferred  Mortgage  under  46  CFR 
356.19(a)(1)  through  (5); 

(5)  Furnish  to  the  Citizenship  Approval 
Officer  any  further  relevant  and  material 
information  concerning  its  qualifications  as 
Mortgage  Trustee  under  which  it  is  acting  or 
proposing  to  act  as  Mortgage  Trustee,  as  the 
Citizenship  Approval  Officer  may  from  time 
to  time  request;  and. 
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(6)  Permit  representatives  of  the  Maritime 
Administration,  upon  request,  to  examine  its 
books  and  records  relating  to  the  matters 
referred  to  herein; 

(b)  That  it  will  not  issue,  assign,  or  in  any 
manner  transfer  to  a  person  not  eligible  to 
own  a  documented  vessel,  any  right  under  a 
mortgage  of  a  Fishing  Vessel,  Fish  Processing 
Vessel,  or  Fish  Tender  Vessel,  or  operate 
such  vessel  without  the  approval  of  the 
Citizenship  Approval  Officer;  except  that  it 
may  operate  the  vessel  to  the  extent 
necessary  for  the  immediate  safety  of  the 
vessel,  for  its  direct  return  to  the  United 
States  or  for  its  movement  within  the  United 
States  for  repairs,  drydocking  or  berthing 
changes,  but  only  under  the  command  of  a 
Citizen  of  the  United  States  for  a  period  not 
to  exceed  15  calendar  days; 

(c)  That  after  a  responsible  official  of  such 
Mortgage  Trustee  obtains  knowledge  of  a 
foreclosure  proceeding,  including  a 
proceeding  in  a  foreign  jurisdiction,  that 
involves  a  documented  Fishing  Vessel,  Fish 
Processing  Vessel,  or  Fish  Tender  Vessel  on 
which  it  holds  a  mortgage  pursuant  to 
approval  under  the  Regulation  and  to  which 
46  App.  U.S.C.  802(c),  46  U.S.C.  31322(a)(4) 
or  46  U.S.C.  12102(c)  is  applicable,  it  shall 
promptly  notify  the  Citizenship  Approval 
Officer  with  respect  thereto,  and  shall  ensure 
that  the  court  or  other  tribunal  has  proper 
notice  of  those  provisions;  and 

(d)  That  it  shall  not  assume  any  fiduciary 
obligation  in  favor  of  Non-Citizen 
beneficiaries  that  is  in  conflict  with  any 
restrictions  or  requirements  of  the 
Regulation.  This  application  is  made  in  order 
to  induce  the  Maritime  Administration  to 
grant  approval  of  the  undersigned  as 
Mortgage  Trustee  pursuant  to  46  U.S.C. 
31322  and  the  Regulation,  and  may  be  relied 
on  by  the  Citizenship  Approval  Officer  for 
such  purposes.  False  statements  in  this 
application  may  subject  the  applicant  to  fine 
or  imprisonment,  or  both,  as  provided  for 
violation  of  the  proscriptions  contained  in  18 
U.S.C.  286,  287,  and  1001.  Dated  this 

^ day  of , 

20^ . 

ATTEST: 

(Print  or  type  name  below) 

(SEAL) 

MORTGAGE  TRUSTEE'S  NAME  &  ADDRESS 

By:    

(Print  or  type  name  below) 

TITLE     : - 

Il3.  Section  356.31  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  356.31    Maintenance  of  Mortgage  Trustee 
approval. 

(a)  *  *  * 

(1)  The  appropriate  certification  and 
documentation  required  under 
§  356.19(b)(1)  through  (5)  to 
demonstrate  that  it  is  qualified  to  hold 
a  Preferred  Mortgage  on  Fishing 
Industry  Vessels; 


Subpart  F — Charters,  Management 
Agreements  and  Exclusive  or  Long- 
Term  Contracts 

§356.45    [Amended] 

14.  Section  356.45(a)(2)(iv)  is 
amended  by  adding  at  the  end  thereof 
the  following:  ",  unless  a  qualified 
Mortgage  Trustee  is  used  to  hold  the 
debt  instrument  for  the  benefit  of  the 
Non-Citizen." 

Subpart  G — Special  Requirements  for 
Certain  Vessels 

15.  Section  356.47  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (b)(3)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  356.47    Special  requirements  for  large 
vessels. 

*  *  >k  *  * 

(b)  *  *  * 

(3)  *  *  *  The  fishery  endorsement  of 
a  Fishing  Industry  Vessel  that  meets  the 
criteria  of  paragraph  (a)  of  this  section 
is  not  deemed  to  be  invalid  for  purposes 
of  complying  with  this  paragraph,  if  the 
vessel  is  purchased  pursuant  to  46 
U.S.C.  31329  by  a  Mortgagee  that  is  not 
eligible  to  own  a  vessel  with  a  fishery 
endorsement,  provided  that  the 
Mortgagee  is  eligible  to  hold  a  Preferred 
Mortgage  on  such  vessel  at  the  time  of 
the  purchase; 
***** 

(e)  The  owner  of  a  vessel  that  meets 
any  of  the  criteria  in  paragraph  (a)  of 
this  section  is  required  to  submit  a 
certification  each  year  in  conjunction 
with  its  Affidavit  of  U.S.  Citizenship  in 
order  to  document  that  the  vessel  is 
eligible  for  documentation  with  a 
fishery  endorsement.  The  certification 
should  indicate  that  the  vessel  meets  the 
criteria  of  paragraph  (a)  of  this  section; 
however,  it  is  eligible  to  be  documented 
with  a  fishery  endorsement  because  it 
complies  with  the  requirements  of 
either  paragraph  (b),  (c),  or  (d)  of  this 
section.  A  form  of  the  certification  will 
be  available  on  the  MARAD  website  at 
http://www.marad.dot.gov/afa.html  oi 
may  be  obtained  by  contacting  the 
Citizenship  Approval  Officer. 

16.  Section  356.51  is  amended  as 
follows: 

a.  By  adding  "after  October  1.  2001," 
after  "such  time"  in  paragraph  (a); 

b.  By  removing  the  nimiber  "296779" 
following  the  vessel  name 
"EXCELLENCE"  in  paragraphs  (a)(1) 
and  (c)  and  adding  in  its  place  the 
number  "967502"; 

c.  By  removing  paragraph  (e). 

d.  By  redesignating  paragraph  (d)  as 
paragraph  (e); 

e.  By  adding  paragraphs  (d)  and  (f); 
and 


f.  By  revising  newly  designated 
paragraphs  (e)  introductory  text  and 
(e)(1). 

The  additions  read  as  follows: 

§  356.51    Exemptions  for  specific  vessels. 

*        *        *        *        * 

(d)  Owners  of  vessels  that  are  exemp>t 
from  the  new  ownership  and  control 
requirements  of  the  AFA  and  part  356 
pursuant  to  paragraph  (a)  of  this  section 
must  still  comply  with  the  requirements 
for  a  fishery  endorsement  under  the 
federal  law  that  was  in  effect  on  October 
21. 1998.  The  owners  must  submit  to 
the  Citizenship  Approval  Officer  on  an 
annual  basis: 

(1)  An  Affidavit  of  United  States 
Citizenship  in  accordance  with  §  356.15 
demonstrating  that  they  comply  with 
the  Controlling  Interest  requirements  of 
section  2(b)  of  the  1916  Act.  The 
Affidavit  must  note  that  the  owner  is 
claiming  an  exemption  fit>m  the 
requirements  of  this  part  356  pursuant 
to  §  356.51(e);  and 

(2)  A  description  of  the  current 
ownership  structure,  a  list  of  any 
changes  in  the  ownership  structure  that 
have  occurred  since  the  filing  of  the  last 
Affidavit,  and  a  chronology  of  all 
changes  in  the  ownership  structure  that 
have  occurred  since  October  21. 1998. 

(e)  The  following  Fishing  Industry 
Vessels  are  exempt  ft'om  the  new 
ownership  and  control  standards  under 
the  AFA  and  part  356  for  vessel  owmers 
and  Mortgagees: 

(1)  Fishing  Industry  Vessels  engaged 
in  fisheries  in  the  exclusive  economic 
zone  imder  the  authority  of  the  Western 
Pacific  Fishery  Management  Council 
established  imder  section  302(a)(1)(H)  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1852(a)(1)(H));  and 
***** 

(f)  Fishing  Industry  Vessels  that  are 
claiming  the  exemption  provided  for  in 
paragraph  (e)  of  this  section  must  certify 
to  the  Citizenship  Approval  Officer  that 
the  vessel  is  exempt  from  the  ov«iership 
and  control  requirements  of  this  part 
356  pursuant  to  the  exemption  in 

§  356.51(e).  The  vessel  owner  will  be 
required  to  follow  the  U.S.  Coast 
Guard's  procedures  for  documenting  a 
vessel  with  a  fishery  endorsement,  as  in 
effect  prior  to  the  passage  of  the  AFA. 
The  vessel  owner  must  adso  notify  the 
Coast  Guard's  National  Vessel 
Documentation  Center  that  it  is  claiming 
an  exemption  from  the  ownership  and 
control  requirements  of  this  part  356 
pursuant  to  §  356.51(e). 

Subpart  H — Intemationai  Agreements 

17.  Section  356.53  is  amended  as 
follows: 
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a.  By  adding  "My  24.  2001"  in  place 
of  "October  1,  2001"  in  both  places 
where  it  appears  in  paragraph  (a)  and  by 
removing  the  last  sentence  of  paragraph 

b.  By  adding  "July  24.  2001    m  place 
of  "October  1.  2001"  in  both  places 
where  it  appears  in  paragraph  (b)(1); 

c.  By  adding  the  word  "and"  at  the 
end  of  paragraph  (b)(3); 

d.  By  adding  "July  24,  2001"  in  place 
of  "October  1.  2001"  and  in  place  of 
"September  30.  2001"  in  paragraph 

(b)(4); 

e.  By  removing  the  word  "and"  at  the 
end  of  paragraph  (b)(4); 

f.  By  removing  paragraph  (b)(5); 

g.  By  removing  the  word  "will"  in  the 
first  sentence  of  paragraph  (d)  and 
adding  the  word  "may"  in  lieu  thereof; 
by  adding  "if  the  petition  presents 
imique  issues  that  have  not  been 
addressed  in  previous  determinations." 
after  the  word  "comment"  in  the  first 
sentence  of  paragraph  (d);  and  by 
inserting  ".if  any."  after  the  word 
"comments"  in  the  third  sentence  of 
paragraph  (d); 

h.  By  adding  "July  24,  2001"  in  place 
of  "September  30.  2001"  in  paragraph 

'  (fl(4);  „ 

i.  By  adding  "July  24.  2001    in  place 

of  "October  1.  2001"  in  paragraph  (g)(1); 
j.  By  revising  paragraph  (g)(2);  and 
k.  By  adding  new  paragraphs  (g)(3) 

and  (g)(4). 
The  revisions  and  additions  read  as 

follows: 

1356.53    Conflicts  with  intamational 

agreements. 

***** 

(2)  To  the  owner  of  a  Fishing  Vessel. 
Fish  Processing  Vessel,  or  Fish  Tender 
Vessel  on  July  24 .  2001 .  if  any 
ownership  interest  in  that  owner  is 
transferred  to  or  otherwise  acquired  by 
a  Non-Citizen  or  if  the  percentage  of 
foreign  ownership  in  the  vessel  is 
increased  after  such  date. 

(3)  An  ownership  interest  is  deemed 
to  be  transferred  under  this  paragraph 

(g)  if: 
(i)  There  is  a  transfer  of  direct 

ownership  interest  in  the  primary  vessel 
owning  entity.  If  the  primary  vessel 
owning  entity  is  wholly  owned  by 
another  entity,  the  parent  entity  will  be 
considered  the  primary  vessel  owning 
entity; 

(ii)  There  is  a  transfer  of  indirect 
ownership  at  any  tier  that  results  in  a 
transfer  of  5%  or  more  of  the  interest  in 
the  primary  vessel  owning  entity. 

(4)  A  transfer  of  interest  in  a  vessel 
owner  does  not  include: 

(i)  Transfers  of  disparately  held  shares 
of  a  vessel-owning  entity  if  it  is  a 


publicly  traded  company  and  the  total 
of  the  shares  transferred  in  a  particular 
transaction  equals  less  than  5%  of  the 
shares  in  that  class.  An  interest  in  a 
vessel  owning  entity  that  exceeds  5%  of 
the  shares  in  a  class  can  not  be  sold  to 
the  same  Non-Citizen  through  multiple 
transactions  involving  less  than  5%  of 
the  shares  of  that  class  of  stock  in  order 
to  maintain  the  exemption  for  the  vessel 
owner;  or 
(ii)  Transfers  pursuant  to  a  divorce  or 

death. 
Dated:  April  9.  2002. 
By  Order  of  the  Maritime  Administrator. 

Joel  C.  Richard, 

Secretary,  Maritime  Administration. 

(FR  Doc.  02-9005  Filed  4-15-02:  8:45  am] 
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ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  In  this  document,  the 
Commission  seeks  comment  on  whether 
to  establish  a  consumer  complaint 
mechanism  to  apply  to  aJl  entities 
regulated  by  the  Commission.  The 
complaint  mechanism  will  be  patterned 
after  our  existing  rules  for  informal 
complaints  filed  against  common 
carriers  pursuant  to  section  208  of  the 
Act. 

DATES:  Comments  are  due  May  16,  2002 
and  reply  comments  are  due  May  31, 
2002.  Written  comments  by  the  public 
on  the  proposed  information  collections 
are  due  May  16,  2002.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collection  on  or  before  June  17,  2002. 
ADDRESSES:  Parties  who  choose  to  file 
comments  by  paper  must  file  an  original 
and  four  copies  to  the  Commission's 
Acting  Secretary,  William  F.  Caton, 
Office  of  the  Secretary,  Federal 
Commimications  Commission.  445  12th 
Street.  SW..  Room  TW-A325, 
Washington,  DC  20554.  Comments  may 
also  be  filed  using  the  Commission's 
Electronic  Filing  System,  which  can  be 


accessed  via  the  Internet  at 
www.fcc.gov/e-file/ecfs.html.  In  addition 
to  filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be'  submitted  to  Judith 
Boley  Herman.  Federal  Communications 
Commission.  Room  1-C804.  445  12th 
Street.  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  jbHerman@fcc.gov, 
and  to  Jeanette  Thornton,  OMB  Desk 
Officer.  Room  10236  NEOB.  725  17th 
Street.  NW..  Washington.  DC  20503.  or 
•  via  the  Internet  to 
jthomto@omb.eop.gov.  * 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Remly  or  Margaret  Egler  (202- 
4 1 8-1400) ,  Consumer  Information 
Bureau.  For  additional  information 
concerning  the  information  collection(s) 
contained  in  this  document,  contact 
Judith  Boley  Herman  at  202^18-0214, 
or  via  the  Internet  at  jbHerman@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
simmiary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  (NPRM)  in  CI 
Docket  No.  02-32.  CC  Docket  Nos.  94- 
93  and  00-175.  FCC  02^6,  released 
February  28.  2002.  The  hill  text  of  this 
document  is  available  on  the 
Commission's  Web  site  Electronic 
Comment  Filing  System  and  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center. 
Room  CY-A257,  445  12th  Street.  SW., 
Washington,  DC  20554. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

I.  Introduction 

1.  On  February  14,  2002,  the 
Commission  released  a  Notice  of 
Proposed  Rule  Making  (NPRM) 
requesting  comment  on  proposals  to 
establish  a  imified,  streamlined  process 
for  the  intake  and  resolution  of  informal 
complaints  filed  by  consumers  in  order 
to  promote  maximum  compliance  with 
the  requirements  of  the 
Communications  Act  of  1934.  as 
amended,  (the  Act)  and  o\ir 
implementing  rules  and  orders. 

2.  We  propose  to  establish  a  uniform, 
streamlined  consumer  complaint 
process  that  will  be  applicable  to  all 
services  regulated  by  the  Commission 
that  are  not  currently  covered  by  the 
common  carrier  informal  complaint 
rules.  We  also  propose  changes  to  the 
common  carrier  informal  complaint 
process,  including  specifying  the  type  of 
documentation  that  should  accompany 
informal  complaints  as  well  as 
prescribing  a  specific  time  frame  within 
which  a  carrier  must  respond  to  such  a  • 
complaint. 
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II.  Overview 

3.  In  the  NPRM.  we  seek  comment  on 
our  proposal  to  create  a  consumer 
complaint  process  patterned  after  our 
Section  208  informal  complaint  rules 
and  to  extend  this  process  to  all  entities 
regulated  by  the  Commission.  Currently, 
the  informal  complaint  rules  apply  only 
to  complaints  against  common  carriers. 
We  do  not  propose  to  limit  or  otherwise 
alter  any  remedies  and  procedural 
options  in  areas  in  which  the 
Commission  has  already  established 
specific  informal  complaint  procedures. 
Those  informal  constimer  complaints 
concerning  issues  for  which  there  is  no 
established  resolution  procediire  and 
which  are  not  subject  to  the  jurisdiction 
of  another  governmental  entity  would 
be  included  under  the  informal 
consumer  complaint  rules  proposed  in 
this  NPRM.  Accordingly,  we  propose  to 
provide  that  consumers  generally 
should  file  informal  complaints  with  the 
Consumer  Information  Bureau  (CIB). 
While,  as  noted  below,  the  Enforcement 
Bureau  (EB)  will  not  adjudicate  informal 
consumer  complaints,  it  will  adjudicate 
formal  consumer  complaints  and  will 
have  the  authority  to  investigate,  on  its 
own  motion,  potential  violations 
evidenced  through  the  filing  of  informal 
complaints.  If  a  given  complaint  is 
subject  to  an  existing  complaint 
procedure.  CIB  would  facilitate  the 
processing  of  such  complaints  by,  for 
example,  ensuring  that  the  appropriate 
Bureau  receives  the  complaint  for 
resolution.  If  there  is  no  established 
resolution  procedure  for  the  specific 
complaint,  it  would  be  processed  under 
the  procedure  proposed  in  this  notice. 
We  invite  comment  on  this  proposal. 
The  Commission  has  the  authority  to 
establish  a  uniform  consumer  complaint 
process  applicable  to  all  regulated 
entities.  We  tentatively  conclude  that  it 
is  in  the  public  interest  to  provide 
consumers  with  an  initial  single  point  of 
contact  to  deal  with  their  complaints 
concerning  all  of  the  entities  regulated 
by  the  Commission,  and  not  only 
common  carriers. 

4.  Under  our  proposed  new  approach, 
informal  complaints  would  be 
processed  by  CIB,  or  another  bureau 
where  appropriate,  through  the  non- 
adjudicatory  process  set  forth  in  our 
informal  common  carrier  complaint 
rules.  EB,  or  other  bureaus  in  those 
instances  where  enforcement 
responsibility  lies  in  such  bureaus, 
would  adjudicate  "formal"  consumer 
complaints  and  could,  on  its  own 
motion,  commence  an  investigation 
where  informal  consiuner  complaints 
suggest  a  pattern  of  violations  of  the  Act 
or  the  Commission's  rules  by  a 


particular  licensee,  or  serious  violations 
that  justify  enforcement  action  even  in 
the  absence  of  a  pattern.  We  seek 
comment  on  this  approach. 

5.  Commenters  are  also  requested  to 
describe  differences  in  the 
characteristics  of  the  various 
commimications-related  services 
regulated  by  the  Commission,  and 
whether  such  differences  warrant 
different  informal  complaint  procedures 
administered  by  the  Commission.  For 
example,  we  recognize  that,  in  the 
common  carrier  context,  consumers  and 
carriers  often  have  a  direct  contractual 
relationship.  No  such  relationship 
exists,  for  example,  between  broadcast 
licensees  and  consumers.  Moreover, 
whereas  consvuners  who  file  complaints 
against  common  carriers  often  seek 
monetary  relief  such  as  a  refund  or 
credit,  consumers  who  file  complaints 
against  broadcast  licensees  typically 
have  asked  the  Commission  to  exercise 
its  discretion  to  take  enforcement  action 
such  as  a  forfeiture  or  revocation  of 
license.  Nevertheless,  even  in  these 
cases,  voluntary  action  by  the 
broadcaster,  e.g.,  a  public  apology  for  its 
airing  of  objectionable  material,  might 
resolve  the  complaint.  We  seek 
comment  on  whether  these  differences 
warrant  excluding  certain  classes  of 
complaints  from  the  uniform  procedures 
proposed  here. 

6.  We  also  seek  comment  on  the 
extent  to  which  our  streamlining 
proposals,  if  adopted,  would  impose  an 
unnecessary  burden  on  small  regulated 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act.  For  example,  we  ask 
whether  tiie  time  to  reply  to  complaints 
should  be  extended  in  the  case  of  small 
entities,  to  avoid  taxing  their  limited 
resources  in  time  and  money. 
Conunenters  are  requested  to  make 
specific  suggestions  about  how  the 
proposals  described  in  the  paragraphs 
that  follow  might  be  adjusted  in  the  case 
of  small  regulated  entities. 

7.  Where  appropriate,  we  encourage 
consumers  to  express  informally  their 
concerns  or  grievances  about  regulated 
products  and  services  directly  to  the 
product  or  service  provider  before  filing 
a  complaint  with  the  Commission.  We 
recognize,  however,  that  this  informal 
approach  may  be  more  appropriate  in 
the  sort  of  relationships  described 
above,  between  a  common  carrier  or  a 
cable  system  operator  and  a  consumer, 
rather  than,  for  example,  some 
complaints  between  a  broadcast  licensee 
and  a  consumer.  We  expect  that  many 
disputes  will  be  satisfactorily  resolved 
though  such  communications  without 
the  need  to  file  complaints.  We  do  not 
propose,  however,  that  consiuners  be 
required  to  engage  in  such 


communications  as  a  prerequisite  to 
filing  an  informal  or  formal  consimier 
complaint  with  the  Commission.  We 
believe  that  access  to  a  consumer- 
friendly  informal  complaint  process  will 
ensure^that  consumers  have  an  absolute 
right  to  have  their  grievances  promptly 
addressed  by  the  company  involved 
with  reasonable  expectation  that  the 
regulated  company  will  respond  in  the 
manner  and  within  the  time  period 
prescribed  by  the  Commission.  We 
especially  invite  interested  parties  to 
comment  on  what  if  any  measures  are 
needed  to  ensvu^  that  consumers 
reasonably  have  the  ability  to  contact 
companies  directly  with  their 
grievances.  We  note,  for  example,  that 
our  Section  255  accessibility  complaint 
rules  require  covered  manufacturers  and 
service  providers  to  maintain  a  point  of 
contact  for  receiving  complaints  and 
inquiries  about  their  products  and 
services  from  consumers  and  to  file  that 
point  of  contact  information  with  the 
Commission.  We  seek  comment  on 
whether  the  Commission  should  have  a 
similar  requirement  for  other  regulated 
entities,  or  whether  there  are  other 
alternatives  for  assisting  consumers  who 
wish  to  contact  a  company  directly  with 
a  complaint? 

8.  Under  our  common  carrier 
complaint  rules,  in  accordance  with 
Section  208  of  the  Act.  informal 
complaints  are  filed  directly  with  the 
Commission,  which  then  serves  on  the 
carrier  a  "Notice  of  Complaint"  that 
includes  a  copy  of  the  complaint  and 
instructions  to  respond  to  the  complaint 
within  a  specified  time.  We  propose  to 
adopt  a  rule  directing  Conmiission  staff 
to  forward  informal  consumer 
complaints  that  raise  issues  within  the 
Commission's  jurisdiction  and  that  meet 
the  form  and  content  requirements 
discussed  below  to  the  regulated  entity 
or  entities  involved  in  the  same  manner 
as  is  done  under  our  common  carrier 
complaint  rules,  unless  there  is  a  more 
effective  means  to  resolve  the 
complaint.  For  example,  in  some  cases 
informal  consumer  complaints  may  be 
resolved  more  quickly  if  the  regulated 
entity  that  is  the  subject  of  the 
complaint  is  contacted  by  telephone  or 
e-mail.  Interested  parties  are  invited  to 
address  the  feasibility  of  this  approach 
with  respect  to  non-common  carriers 
and  whether  different  rules  or 
procedures  should  apply. 

9.  We  propose  to  encourage  informal 
consumer  complaints  to  be  transmitted 
to  the  Commission  by  any  reasonable 
means,  including  transmission  by  letter, 
facsimile  transmission,  telephone  (voice 
and  TTY),  Internet  e-mail,  and  audio  or 
video-cassette  recording.  Our  objective 
is  to  make  it  easy  for  consimiers  to  file 
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complaints  and  for  companies  that  are 
the  subjects  of  complaints  to  move 
promptly  to  satisfy  any  meritorious 
complaints.  Therefore,  we  propose  that 
any  consumer  complaint  filed  with  the 
Commission  should  include:  (1)  The 
name  and  address  of  the  complainant; 
(2)  the  name  and  address  of  the 
company  against  whom  the  complaint  is 
being  made,  and  in  the  case  of  a 
broadcast  station,  the  station  call  sign  or 
network  affiliation;  (3)  details  about  the 
product  or  service  about  which  the 
complaint  is  being  made;  (4)  a  statement 
of  facts  supporting  the  complainant's 
allegation  that  the  regulated  company 
has  acted  or  failed  to  act  as  required  by 
the  Act  or  the  Commission's  rules  or 
orders;  (5)  if  applicable,  a  copy  of  the 
complainant's  bill  or  other 
correspondence  from  the  regulated 
entity  that  gives  rise  to  the  dispute;  and 
(6)  the  specific  action  by  the  regulated 
entity  that  is  being  sought  by  the 
complainant.  We  invite  comment  on 
this  proposal.  We  also  seek  comment  on 
whether  the  Commission  should  make  it 
a  priority  to  facilitate  the  filing  of  online 
complaints.  What  types  of  measures 
should  the  Commission  take  in  this 
regard? 

10.  Although  these  parameters  will 
necessitate  some  diligence  on  the  part  of 
consumers  in  preparing  and  submitting 
complaints,  we  believe  that  any  such 
biudens  are  far  outweighed  by  the 
benefits  of  prompt  and  decisive  action 
by  the  company  involved  or 
Commission  staff.  In  order  to  ensure 
that  all  consumer  complaints  are 
addressed.  Commission  staff  will  be 
available  to  assist  consumers  in  the 
filing  of  informal  complaints.  This  may 
entail  staff  assisting  the  consxmier  in 
obtaining  the  necessary  information.  We 
seek  comment  on  the  burden  imposed 
by  this  complaint  process,  specifically 
as  to  whether  there  are  scenarios  in 
which  the  proposed  "informal"  process 
would  make  it  more,  not  less,  difficult 
for  consumers  to  obtain  redress  for  their 
complaints?  We  seek  comments  and 
proposals  as  to  how  to  make  this 
process  more  consumer  friendly,  and  to 
limit  the  burden  placed  on  complaining 
consumers.  The  level  and  nature  of  the 
information  required  is  likely  to  vary 
widely  depending  upon  the  specific 
allegations  raised,  and  we  believe  that  it 
is  impractical  to  fashion  a  rule  to 
anticipate  these  varying  circumstances. 
We  request  comment  on  the  kinds  of 
information  and  docvunentation  that 
should  be  required  in  informal 
consumer  complaints  and  on  what,  if 
any.  additional  information  should  be 
included  in  informal  consumer 
complaints  against  broadcast  station 


licensees  and  other  non-common  carrier 
entities.  We  also  request  comment  on 
whether  we  should  make  changes  to  our 
informal  common  carrier  complaint 
rules  with  regard  to  the  types  of 
information  and  documentation  that 
should  be  required  pursuant  to  §  1.716 
of  our  ndes. 

11.  We  envision  an  informal 
consumer  complaint  process  that 
emphasizes  informal,  cooperative  efforts 
between  consumers  and  companies  to 
resolve  disputes  without  extensive 
involvement  by  Commission  staff.  We 
also  wish  to  avoid  imposing 
cimibersome  filing  and  reporting 
requirements  that  might  deprive 
consumers  and  companies  of  non- 
adversarial  opportunities  to  resolve 
their  disputes.  Just  as  it  is  important  for 
consiuners  to  have  a  simple,  easy-to- 
understand  process  for  raising  their 
concerns  with  the  Commission,  it  is 
equally  important  that  companies  be 
able  to  respond  quickly  and  effectively 
to  those  concerns.  As  with  the  common 
carrier  complaint  rules,  a  non-common 
carrier  will  be  required  to  send  a  copy 
of  its  response  to  the  complainant.  It  is 
not  feasible  to  speculate  about  specific 
types  of  information  that  may  be 
required  by  Commission  staff  in 
response  to  a  complaint.  Thus,  we  do 
not  contemplate  the  imposition  of  any 
undue  burdens  on  non-common  carriers 
that  have  procedures  in  place  for  the 
quick  and  effective  resolution  of 
consumer  complaints. 

12.  We  seek  comment,  however,  on 
whether  we  should  set  a  specific  time 
frame  within  which  a  company  must 
respond  to  notification  of  an  informal 
consumer  complaint.  We  anticipate  that 
there  would  be  a  benefit  to  consumers 
in  requiring  carriers  to  respond  within 
a  predictable,  uniform  time  frame,  but 
we  are  concerned  that  setting  such  a 
time  frame  might  do  away  with  the 
flexibility  necessary  to  respond  to 
complaints  of  varying  complexity.  We 
ask  commenters  to  comment  on  the 
appropriateness  of  a  fixed  30-day.  or 
other  fixed  number  of  days,  response 
period  for  informal  consumer 
complaints.  We  also  ask  commenters  to 
comment  on  the  appropriateness  of  a 
fixed  30-day.  or  other  fixed  nimiber  of 
days,  response  period  for  informal 
complaints  filed  against  common 
carriers  pursuant  to  §  1.717  of  our  rules. 
13.  We  anticipate  that  many  informal 
consumer  complaints  will  be  resolved 
by  the  informal  process,  as  is  the  case 
under  our  current  common  carrier 
complaint  rules.  We  also  recognize  that 
not  all  informal  consumer  complaints 
will  be  resolved  by  the  company 
involved  to  the  satisfaction  of  the 
consumer.  Under  our  section  208 


informal  complaint  rules  for  common 
carriers.  Commission  staff  reviews  the 
complaint  and  the  carrier's  response  to 
determine  what,  if  any,  additional 
action  is  warranted.  If  the  complainant 
is  not  satisfied  by  the  carrier's  response 
and  the  Commission's  disposition,  he  or 
she  may  file  a  formal  complaint  virith  the 
Commission  within  six  months  of  the 
carrier's  response.  If  the  complainant 
does  not  file  a  timely  formal  complaint, 
he  or  she  is  deemed  to  have  abandoned 
the  unsatisfied  informal  complaint.  We 
propose  a  similar  approach  for  informal 
consumer  complaints  involving  non- 
common  carriers.  Specifically,  imder 
our  proposal.  Commission  staff  would 
review  the  informal  complaint  and 
company's  response.  If  deemed 
necessary,  staff  would  contact  the 
complainant  regarding  the  staffs  review 
and  the  company's  response.  If  the 
consumer  is  not  satisfied  with  the 
company's  response,  staff  will  advise 
the  consuiner  that  it  may  file  a  formal 
complaint  within  six  months  of  the 
company's  response.  Currently,  the 
rules  contain  no  procedures  for  filing  a 
"formal"  complaint  in  the  non-common 
carrier  context.  We  propose  to  establish 
a  formal  complaint  process  that  is 
similar  to  that  which  applies  to  common 
carriers.  Under  this  approach, 
consxmiers  filing  formal  complaints 
against  broadcast  licensees  or  other  non- 
common  carriers  would  need  to  comply 
with  pleading  and  filing  requirements 
similar  to  those  that  apply  to  formal 
complaints  filed  against  common 
carriers.  Such  complaints  would  be 
handled  by  EB  or  other  relevant  bureaus 
with  jurisdiction  over  such  matters.  We 
seek  comment  on  this  approach.  In 
particular,  we  seek  comment  on  what,  if 
any.  additional  or  different  pleading  or 
filing  requirements  should  apply  to 
formal  consimier  complaints  against  the 
various  types  of  non-common  carriers. 
14.  As  noted  above,  our  experience 
has  been  that  in  many  cases,  consumers 
filing  complaints  against  non-common 
carriers  are.  in  fact,  asking  the 
Commission  to  investigate  and  take 
enforcement  action.  This  is  particularly 
true  in  the  broadcast  context,  where  the 
Act  does  not  authorize  the  Commission 
to  award  damages  to  the  complainant. 
We  note,  however,  that  the  Commission 
has  declined  to  assess  forfeitures  in 
formal  complaint  proceedings,  but 
rather  has  initiated  separate  forfeiture 
proceedings  where  it  believed  that  a 
conomon  carrier's  violation  warranted 
assessment  of  a  forfeiture.  Such 
enforcement  proceedings  involve 
discretionary  action  by  the  Commission 
where  the  subject  is  a  party,  but  not  the 
complainant.  We  propose  to  follow  this 
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approach  in  the  non-common  carrier 
context  as  well.  We  believe  this 
approach  takes  into  account  that  the 
complaint  process  and  the  forfeiture 
process  are  two  distinct  processes,  each 
subject  to  different  types  of  judicial 
scrutiny.  In  addition,  the  Enforcement 
Bureau  may  initiate  investigations,  on 
its  own  motion,  and  take  or  recommend 
enforcement  actions  where,  for  example, 
informal  consumer  complaints  received 
show  a  possible  pattern  of  rule 
violations  by  a  particular  non-conunon 
carrier  or  an  egregious  individual 
violation  against  a  consumer. 

15.  We  also  seek  comment  on  whether 
to  handle  informal  consumer 
complaints  concerning  interference  to 
home  electronic  equipment  using  this 
proposed  process.  We  propose  not  to 
forward  informal  consumer  complaints 
involving  such  interference  to  the 
companies  because  our  experience  has 
shown  that  interference  to  home 
electronic  equipment  can  occur  from 
either  a  legal  or  illegal  operation,  and 
the  mere  fact  that  a  consumer  may  be 
experiencing  interference,  in  and  of 
itself,  is  not  sufficient  to  allege  a 
violation  of  our  rules.  Where,  however, 
a  consimier  does  provide  sufficient 
information  that  the  interference  is  the 
result  of  a  violation,  Commission  staff 
will  process  the  complaint  under  the 
informal  complaint  process.  As  in  other 
areas,  if  a  complainant  is  not  satisfied, 

it  may  file  a  formal  complaint  with  EB. 
And,  of  course,  EB  would  initiate 
independent  enforcement  action  where 
appropriate.  We  seek  comment  on  these 
proposals. 

16.  We  invite  comment  on  whether 
we  should  establish  any  time  limit  for 
the  filing  of  an  informal  complaint 
under  the  proposed  rules.  We  note  that 
section  415(b)  of  the  Act  limits  the  filing 
of  certain  claims  against  common 
carriers  for  money  damages  to  "within 
two  years  from  the  time  the  cause  of 
action  accrues,  and  not  after  *  *  *"We 
recognize  that  the  affected  entities  need 
to  be  protected  from  being  exposed 
indefinitely  to  stale  complaints.  On  the 
other  hand,  we  recognize  that 
consumers  should  have  maximum 
flexibility  in  electing  to  pursue  informal 
complaints,  especially  in  the  case  of 
repeated  infractions  on  the  part  of  an 
entity.  We  seek  comment  on  this  issue, 
on  the  relationship  of  section  415  to  our 
informal  complaint  authority  under  the 
proposed  rules,  and  on  the  need  for 
regulatory  parity  in  this  respect  as 
among  the  various  entities  regulated  by 
the  Commission. 

17.  We  also  seek  conunent  on  how  the 
Commission  can  best  address  the  issues 
raised  above  to  better  serve  consumers. 
We  ask  the  parties  to  comment  on  how 


the  Commission  can  better  coordinate 
its  complaint  process  with  the  processes 
used  by  state  and  local  govenmients. 
What  efforts  can  be  made  to  share  . 
information  gained  by  this 
coordination?  What  other  procedural 
assistance  should  the  Commission  offer 
to  consumers,  as  well  as  state  and  local  , 
governments? 

1*8.  We  also  seek  comment  on  a 
specific  proposal  contained  in  the 
Amendment  of  Subpart  E  of  Chapter  1 
of  the  Commission's  Rules  Governing 
Procedures  to  be  Followed  When 
Informal  Complaints  Are  Filed  Against 
Common  Carriers,  CC  Docket  No.  94-92. 
Notice  of  Proposed  Rulemaking  (59  FR 
51538.  October  12. 1994)  relating  to  a 
complainant's  right  to  file  a  formal 
section  208  complaint  based  on  an 
unsatisfied  informal  section  208 
complaint.  Section  1.718  of  the  common 
carrier  complaint  rules  provides  that  a 
complainant  that  is  not  satisfied  with  a 
carrier's  resolution  of  an  informal 
section  208  complaint  must  file  a  formal 
complaint  within  six  months  of  the 
carrier's  report  in  order  to  continue 
prosecution  of  the  complaint  and  to 
continue  to  use  the  filing  date  of  the 
informal  complaint  for  statute  of 
limitation  purposes.  The  filing  of  an 
informal  complaint  is  in  no  way  a 
prerequisite  to  filing  a  formal  complaint. 
In  addition,  the  institution  of  the 
proposed  informal  complaint  process 
does  not  supplant  the  formal  complaint 
process.  Previously,  the  Commission 
proposed  to  revise  §§  1.718  to  provide 
that  in  all  cases  involving  an  unsatisfied 
informal  section  208  complaint,  the 
period  of  time  allowed  for  filing  a 
formal  complaint  that  will  relate  back  to 
the  filing  date  of  the  informal  complaint 
is  sixty  days  after  the  staff  has  informed 
the  parties  in  writing  of  its  disposition 
of  the  informal  complaint.  Interested 
parties  are  asked  to  comment  on 
whether  the  proposed  rule  would  pose 
any  hardship  or  disadvantage  for  either 
complainants  or  defendant  carriers. 

19.  We  propose  to  amend  the 
pertinent  provisions  in  the  current  rules 
that  designate  informal  complaints  as 
records  that  are  routinely  available  for 
public  inspection.  Because  informal 
complaint  records  include  personal 
information  relating  to  consumers  such 
as  their  names,  addresses,  and  phone 
numbers,  we  propose  to  no  longer  make 
them  routinely  available  for  public 
inspection.  Such  personal  information 
is  subject  to  protection  frxim  disclosure 
under  the  Privacy  Act  and  is  not 
generally  available  to  the  public.  To 
comply  with  the  requirements  of  the 
Privacy  Act.  informal  complaint  records 
that  are  subject  to  disclosure  pursuant  to 
requests  for  information  under  the 


Freedom  of  Information  Act.  and  other 
requests  for  such  information  will  be 
sanitized  to  remove  all  personal, 
identifying  information  relating  to  the 
complainants  prior  to  the  records  being 
disclosed.  Such  personal  information  is 
not  generally  available  to  the  public.  We 
anticipate  that  the  implementation  of 
this  proposal  will  be  in  the  interests  of 
the  consumers  and  in  keeping  with  the 
letter  and  intent  of  the  Privacy  Act. 
Moreover,  we  must-ensure  that  our  rules 
facilitate  the  submission  of  relevant 
information  by  consumers  and 
defendant  companies  without  fear  of 
dissemination  of  information  that  is 
confidential  or  proprietary.  We 
encourage  interested  parties  to  address 
whether  our  existing  rules  governing  the 
disclosure  of  confidential  or  proprietary 
materials  are  adequate  to  protect  the 
interests  of  consumers  and  regulated 
companies  or  whether  additional  or 
different  safeguards  are  needed.  If  a 
formal  complaint  process  is  established 
for  non-common  carrier  complaints  as 
discussed  in  paragraph  above,  however, 
or  if  EB  or  another  relevant  bureau 
independently  begins  an  investigation 
or  enforcement  proceeding,  the  informal 
complaints  triggering  the  formal 
complaint  or  investigation  woidd  be 
made  routinely  available  to  the  public 
luiless  confidential  treatment  was 
specifically  requested  at  the  time  of 
filing.  The  Commission's  Privacy  Act 
System  of  Records  lists  such  disclosing. 
Conceivably,  however,  consumers  who 
file  underlying  informal  complaints  that 
are  the  subject  of  the  investigation  or 
enforcement  proceeding  may  request 
confidentiality.  Personal  information  on 
such  consumers  will  be  subject  to 
protection  under  the  Privacy  Act  and 
will  not  be  disclosed. 

20.  We  propose  that  informal 
complaints  filed  pursuant  to  these  new 
rules  shall  be  deemed  "exempt" 
proceedings,  as  is  the  case  with  informal 
complaints  filed  pursuant  to  our 
common  carrier  complaint  rules  under 
section  208  of  the  Act.  This  exempt 
designation  will  allow  the  Commission 
and  its  staff  to  meet  or  otherwise 
communicate  with  either  the 
complaining  consumer  or  the  regulated 
entity,  as  well  as  with  third  parties,  on 
an  ex  parte  basis  to  discuss  matters 
pertaining  to  the  complaint  and  related 
compliance  issues.  This  exempt 
classification  has  proven  to  be  highly 
beneficial  to  consumers,  regulated 
common  carriers  and  the  Commission  in 
terms  of  facilitating  the  identification 
and  exchange  of  information  and  ideas 
needed  to  resolve  section  208  informal 
complaints  and  related  compliance 
issues.  We  seek  conunent  on  whether 
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this  is  the  appropriate  classification  of 
informal  complaints,  and  on  the 
potential  effect  of  this  classification  on 
complainants  and  defendant  companies. 
On  the  other  hand,  if  a  formal  complaint 
process  is  established  as  discussed 
above,  then  these  complaint 
proceedings  will  be  treated  as  restricted 
for  the  purposes  of  the  ex  parte  rules. 

Paperwork  Reduction  Act 

This  NPRM  contains  a  proposed 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information 
collection{s)  contained  in  this  NPRM.  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Uw  104-13.  Public 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
^4PRM:  OMB  notification  of  action  is 
due  Jime  17,  20O2.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
OMB  Control  Number:  None. 
Title:  In  the  Matter  of  Establishing 
Rules  Governing  Procedures  To  Be 
Followed  When  Informal  Complaints 
Are  Filed  by  Consumers  Against  Entities 
Regulated  by  the  Commission. 
FonnNo.:WA. 

Type  of  Review:  New  collection. 
Respondents:  Business  or  other  for- 
profit:  not-for-profit  institutions:  andVor 
state,  local  or  tribal  governments. 
Number  of  Respondents:  200,000. 
Estimated  Time  Per  Response:  0.5 
hours. 
Frequency  of  Response:  On  occasion. 
Total  Annual  Burden:  100.000  hours. 
Total  Annual  Costs:  $1 ,000.000. 
Needs  and  Uses:  The  Commission 
will  use  the  information  to  resolve 
consumer  complaints  and  identify 
trends  in  the  violation  of  Commission 
rules. 

m.  Procedural  Matters 
A.  Ex  Parte  Presentations 

21. This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 


period,  provided  that  they  are  disclosed 
as  provided  in  Commission  rules.  See 
generally  47  CFR  1.1202. 1.1203.  and 
1.1206(a). 

B.  Initial  Regulatory  Flexibility  Act 
Analysis 

22.  As  required  by  the  Regulatory 
Flexibility  Act,  the  Commission  has  . 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
a  substantial  number  of  small  entities  of 
the  proposals  addressed  in  this  Notice. 
Written  public  comments  are  requested 
on  the  IRFA.  These  comments  must  be 
filed  in  accordance  with  the  same  filing 
deadlines  for  comments  on  the  NPRM, 
and  they  should  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  IRFA.  The 
Commission's  Consumer  Information 
Bureau.  Reference  Information  Center, 
will  send  a  copy  of  this  NPRM, 
including  the  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  the  Regulatory  Flexibility  Act. 

1.  Need  for  and  Objectives  of  the 
Proposed  Rules 

23.  Since  the  passing  of  the 
Telecommunications  Act  of  1996,  the 
convergence  of  competition  and 
technology  has  resulted  in  more 
opportimities  for  consumers,  but  also 
more  areas  of  confusion  and  concern. 
We  initiate  this  proceeding  to  seek 
comment  on  proposals  to  establish  a 
unified,  streamlined  process  for  the 
intake  and  resolution  of  complaints 
filed  by  consumers.  We  expect  such  a 
process  to  promote  maximum 
compliance  with  both  the  requirements 
of  the  Communications  Act  of  1934.  as 
amended  (the  Act),  and  the 
Commission's  implementing  rules  and 
orders. 

24.  The  Commission  has  previously 
emphasized  that  our  consimier 
complaint  mechanisms  are  a  principal 
vehicle  for  achieving  compliance  and 
promoting  competition.  We  are 
concerned,  however,  that  our  existing 
complaint  measures  require  consumers 
to  navigate  an  array  of  rule  provisions 
and  disparate  procedures  in  order  to  file 
complaints.  Because  the  Commission 
relies  on  the  informal  complaint  process 
to  protect  consumers,  including  small 
businesses,  the  process  must  expand  in 
order  to  be  accessible  and  efficient.  We 
propose  to  establish  an  informal 
consumer  complaint  mechanism  that 
emphasizes  ease  of  filing  by  consumers 
and  voluntary  cooperative  efforts  by 
consumers  and  affected  companies  to 
resolve  their  differences.  Our  intention 


is  to  create  a  process  that  is  both  simple 
and  effective. 

2.  Legal  Basis 

25.  The  Commission  has  authority  to 
process  informal  complaints  filed 
against  common  carriers  pursuant  to 
section  208  of  the  Act  and  §§  1.716 
through  1.718  of  the  Commission's 
rules.  Further,  the  Commission  has  the 
authority  to  extend  the  informal 
complaint  process  to  other  entities 
regulated  by  the  Commission  under 
sections  1,  2,  and  4(i)  and  tj)  of  the  Act. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

26.  The  RFA  directs  agencies  to 
provide  a  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business. "  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  "small 
business  concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation: 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

27.  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992,  there  were 
approximately  275.801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  As  of  1992,  there 
were  approximately  85,006 
governmental  entities  in  the  United 
States.  This  number  includes  38,978 
counties,  cities,  and  towns;  of  these. 
37,566,  or  96%,  have  populations  of 
fewer  than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (96%)  are  small 
entities.  Below,  we  further  describe  and 
estimate  the  number  of  small  entity 
licensees  and  regulatees  that  may  be 
affected  by  these  proposed  rules. 

28.  Cable  Services  or  Systems.  The 
SBA  has  developed  a  definition  of  small 
entities  for  cable  and  other  pay 
television  services,  which  includes  all 
such  companies  generating  $11  million 
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or  less  in  revenue  annually.  This 
definition  includes  cable  systems 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems  and  subscription  television 
services.  According  to  the  Census 
Bureau  data  from  1992,  there  were  1.788 
total  cable  and  other  pay  television 
services  and  1,423  had  less  than  $11 
million  in  revenue. 

29.  The  Commission  has  developed 
its  own  definition  of  a  small  cable 
system  operator  for  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1.439  cable  operators  that  qualified  as 
small  cable  system  operators  at  the  end 
of  1995.  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
piay  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  1.439 
small  entity  cable  system  operators. 

30.  The  Act  also  contains  a  definition 
of  a  small  cable  system  operator,  which 
is  "a  cable  operator  that,  directly  or 
through  an  affiliate,  serves  in  the 
aggregate  fewer  them  1  percent  of  all 
subscribers  in  the  United  States  and  is 
not  affiliated  with  any  entity  or  entities 
whose  gross  annual  revenues  in  the 
aggregate  exceed  $250,000,000."  The 
Commission  has  determined  that  there 
are  67,700,000  .subscribers  in  the  United 
States.  Therefore,  we  estimate  that  an 
operator  serving  fewer  than  677,000 
subscribers  shall  be  deemed  a  small 
operator,  if  its  annual  revenues,  when 
combined  with  the  total  annual 
revenues  of  all  of  its  affiliates,  do  not 
exceed  $250  million  in  the  aggregate. 
Based  on  available  data,  we  estimate 
that  the  number  of  cable  operators 
serving  677,000  subscribers  or  less  totals 
1,450.  We  do  not  request  nor  collect 
information  on  whether  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000.  and  therefore  are  unable 
at  this  time  to  estimate  more  accurately 
the  number  of  cable  system  operators 
that  would  qualify  as  small  cable 
operators  under  the  definition  in  the 
Communications  Act. 

31.  Other  Pay  Services.  Other  pay 
television  services  are  also  classified 
iinder  the  North  American  Industry 
Classification  System  (NAICS)  codes 
51321  and  51322,  which  includes  cable 
systems  operators,  closed  circuit 
television  services,  direct  broadcast 
satellite  services  (DBS),  multipoint 


distribution  systems  (MDS).  satellite 
master  antenna  systems  (SMATV),  and 
subscription  television  services. 

32.  Common  Carrier  Services  and 
Related  Entities.  The  most  reliable 
source  of  information  regarding  the  total 
numbers  of  certain  common  carrier  and 
related  providers  nationwide  appears  to 
be  data  the  Commission  publishes 
annually  in  its  Carrier  Locator  report, 
derived  from  filings  made  in  connection 
with  the  Telecommunications  Relay 
Service  (TRS).  According  to  data  in  the 
most  recent  report,  there  are  4,822 
interstate  service  providers.  These 
providers  include,  inter  alia,  local 
exchange  carriers,  wireline  carriers  and 
service  providers,  interexchange 
carriers,  competitive  access  providers, 
operator  service  providers,  pay 
telephone  operators,  providers  of 
telephone  service,  providers  of 
telephone  exchange  service,  and 
resellers. 

33.  We  have  included  small 
incumbent  local  exchange  carriers 
(LECs)  in  this  present  RFA  analysis.  As 
noted  above,  a  "small  business"  under 
the  RFA  is  one  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g..  a  telephone  communications 
business  having  1.500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation.  "  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  LECs  are  not 
dominant  in  their  field  of  operation 
because  any  such  dominance  is  not 
"national"  in  scope.  We  have  therefore 
included  small  incumbent  LECs  in  this 
RFA  analysis,  although  we  emphasize 
that  this  RFA  action  has  no  effect  on 
Commission  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

34.  Total  Number  of  Telephone 
Companies  Affected.  The  Census 
Bureau  reports  that,  at  the  end  of  1992, 
there  were  3,497  firms  engaged  in 
providing  telephone  services,  as  defined 
therein,  for  at  least  one  year.  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
operator  service  providers,  pay 
telephone  operators,  and  resellers.  It 
seems  certain  that  some  of  these  3,497 
telephone  service  firms  may  not  qualify 
as  small  entities  or  small  incumbent 
LECs  because  they  are  not 
"independently  owned  and  operated." 
It  seems  reasonable  to  conclude  that 
fewer  than  3.497  telephone  service  firms 
are  small  entity  telephone  service  firms 
or  small  incimibent  LECs  that  may  be 
affected  by  these  proposed  rules. 

35.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 


definition  of  small  entities  for  telephone 
commimications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
(wireless)  company  is  one  employing  no 
more  than  1,500  persons.  All  but  26  of 
the  2,321  non-radiotelephone  (wireless) 
companies  listed  by  the  Census  Bureau 
were  reported  to  have  fewer  than  1 ,000 
employees.  Even  if  all  26  of  the 
remaining  companies  had  more  than 
1,500  employees,  there  would  still  be 
2,295  non-radiotelephone  (wireless) 
companies  that  might  qualify  as  small 
entities  or  small  incumbent  LECs. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  we  are  imable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  wireline 
carriers  and  service  providers  that 
would  qualify  as  small  business  ^ 

concerns  under  SBA's  definition. 
Therefore,  we  estimate  that  fewer  than 
2,295  small  telephone  commimications 
companies  other  than  radiotelephone 
(wireless)  companies  are  small  entities 
or  small  incumbent  LECs  that  may  be 
affected  by  these  proposed  rules. 

36.  Local  Exchange  Carriers, 
Competitive  Access  Providers, 
Interexchange  Carriers,  Operator 
Service  Providers,  Payphone  Providers, 
and  Resellers.  Neither  the  Commission 
nor  the  SBA  has  developed  a  definition 
for  small  LECs,  competitive  access 
providers  (CAPS),  interexchange 
carriers  (IXCs),  operator  service 
providers  (OSPs),  payphone  providers, 
or  resellers.  The  closest  applicable 
definition  for  the^e  carrier-types  under 
SBA  rules  is  for  relephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
that  we  know  regarding  the  number  of 
these  carriers  nationwide  appears  to  be 
the  data  that  we  collect  annually  in 
'connection  with  the  TRS.  According  to 
oiu'  most  recent  data,  there  are  1,395 
LECs,  349  CAPs,  204  IXCs,  21  OSPs,  758 
payphone  providers,  and  541  resellers. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  or  have  more  than 
1 ,500  employees,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  these  carriers  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition.  Therefore, 
we  estimate  that  there  are  fewer  than 
1,395  small  entity  LECs  or  small 
incumbent  LECs,  349  CAPs,  204  IXCs. 
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21  OSPs,  758  payphone  providers,  and 
541  resellers  that  may  be  affected  by 
these  proposed  rules. 

37.  Small  Incumbent  Local  Exchange 
Carriers.  We  have  included  small 
incumbent  local  exchange  carriers  in 
this  present  RFA  analysis.  As  noted 
above,  a  "small  business"  under  the 
RFA  is  one  that,  infer  ayia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  communications 
business  having  1.500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  local 
exchange  carriers  are  not  dominant  in 
their  field  of  operations  because  any 
such  dominance  is  not  "national"  in 

scope. 

38.  International  Services.  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
licensees  in  the  international  services. 
Therefore,  the  applicable  definition  of 
small  entity  is  generally  the  definition 
under  the  SBA  rules  applicable  to 
Communications  Services.  Not 
Elsewhere  Classified  (NEC).  This 
definition  provides  that  a  small  entity  is 
one  with  $11.0  million  or  less  in  annual 
receipts.  According  to  the  Census 
Bureau,  there  were  a  total  of  848 
communications  services  providers. 
NEC,  in  operation  in  1992.  and  a  total 
of  775  had  annual  receipts  of  less  than 
$10.0  miUion.  The  Census  report  does 
not  provide  more  precise  data. 

39.  International  Broadcast  Stations. 
Commission  records  show  that  there  are 
17  international  high  frequency 
broadcast  station  authorizations.  We  do 
not  request  nor  do  we  collect  annual 
revenue  information,  and  are  unable  to 
estimate  the  niunber  of  international 
high  frequency  broadcast  stations  that 
would  constitute  a  small  business  imder 
the  SBA  definition. 

40.  International  Public  Fixed  Radio 
(Public  and  Control  Stations).  There  is 
one  licensee  in  this  service  subject  to 
the  payment  of  regulatory  fees  to  the 
Commission,  and  the  licensee  does  not 
constitute  a  small  business  under  the 
SBA  definition. 

41.  Fixed  Satellite  Transmit/Receive 
Earth  Stations.  There  are  approximately 
2,784  earth  station  authorizations,  a 
portion  of  which  are  Fixed  Satellite 
Transmit/Receive  Earth  Stations.  We  do 
not  request  nor  do  we  collect  annual 
revenue  information,  and  are  unable  to 
estimate  the  number  of  the  fixed 
satellite  transmit/receive  earth  stations 
that  would  constitute  a  small  business 
under  the  SBA  definition. 

42.  Fixed  Satellite  Small  Transmit/ 
Receive  Eqrth  Stations.  There  are 
approximately  2,784  earth  station 


authorizations,  a  portion  of  which  are 
Fixed  Satellite  Small  Transmit/Receive 
Earth  Stations.  We  do  not  request  nor  do 
we  collect  aimual  revenue  information, 
and  are  unable  to  estimate  the  number 
of  fixed  satellite  small  transmit/receive 
earth  stations  that  would  constitute  a 
small  business  under  the  SBA 
definition. 

43.  Fixed  Satellite  Very  Small 
Aperture  Terminal  (VSAT)  Systems. 
These  stations  operate  on  a  primary 
basis,  and  frequency  coordination  with 
terrestrial  microwave  systems  is  not 
required.  Thus,  a  single  "blanket" 
application  may  be  filed  for  a  specified 
number  of  small  antennas  and  one  or 
more  hub  stations.  There  are  492  current 
VSAT  System  authorizations.  We  do  not 
request  nor  do  we  collect  annual 
revenue  information,  and  are  unable  to 
estimate  the  number  of  VSAT  systems 
that  would  constitute  a  small  business 
under  the  SBA  definition. 

44.  Mobile  Satellite  Earth  Stations. 
There  are  15  licensees.  We  do  not 
request  nor  do  we  collect  annual 
revenue  information,  and  are  unable  to 
estimate  the  nimiber  of  mobile  satellite 
earth  stations  that  would  constitute  a 
small  business  under  the  SBA 
definition. 

45.  Radio  Determination  Satellite 
Earth  Stations.  There  are  four  licensees. 
We  do  not  request  nor  do  we  collect 
annual  revenue  information,  and  are 
unable  to  estimate  the  number  of  radio 
determination  satellite  earth  stations 
that  would  constitute  a  small  business 
under  the  SBA  definition. 

46.  Space  Stations  (Geostationary). 
There  are  presently  66  Geostationary 
Space  Station  authorizations.  We  do  not 
request  nor  do  we  collect  annual 
revenue  information,  and  are  unable  to 
estimate  the  number  of  geostationary 
space  stations  that  would  constitute  a 
small  business  under  the  SBA 
definition. 

47.  Space  Stations  (Non- 
Geostationary).  There  are  presently  six 
Non-Geostationary  Space  Station 
authorizations,  of  which  only  three 
systems  are  operational.  We  do  not 
request  nor  do  we  collect  annufd 
revenue  information,  and  are  unable  to 
estimate  the  number  of  non- 
geostationary  space  stations  that  would 
constitute  a  small  business  under  the 
SBA  definition. 

48.  Direct  Broadcast  Satellites. 
Because  DBS  provides  subscription 
services,  DBS  falls  within  the  SBA- 
recognized  definition  of  "Cable  and 
Other  Pay  Television  Services."  This 
definition  provides  that  a  small  entity  is 
one  with  $11.0  million  or  less  in  annual 
receipts.  Currently,  there  are  nine  DBS 
authorizations,  though  there  are  only 
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two  DBS  companies  in  operation  at  this 
time.  We  do  not  request  nor  do  we 
collect  annual  revenue  information  for 
DBS  services,  and  are  unable  to 
determine  the  number  of  DBS  operators 
that  would  constitute  a  small  business 
under  the  SBA  definition. 

49.  Commercial  Radio  and  Television 
Services.  The  proposed  rules  and 
policies  will  apply  to  television 
broadcasting  licensees  and  radio 
broadcasting  licensees.  The  SBA  defines 
a  television  broadcasting  station  that  has 
$10.5  million  or  less  in  annual  receipts 
as  a  small  business.  Television 
broadcasting  stations  consist  of 
establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services. 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.  Also  included 
are  establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  another  NAICS  number. 
There  were  1,509  television  stations 
operating  in  the  nation  in  1992.  That 
number  has  remained  fairly  constant  as 
indicated  by  the  approximately  1.663 
operating  television  broadcasting 
stations  in  the  nation  as  of  September 
30,  2000.  For  1992,  the  number  of 
television  stations  that  produced  less 
than  $10.0  million  in  revenue  was  1,155 
establishments. 

50.  Additionally,  the  SBA  defines  a 
radio  broadcasting  station  that  has  $5 
million  or  less  in  annual  receipts  as  a 
small  business.  A  radio  broadcasting 
station  is  an  establishment  primarily 
engaged  in  broadcasting  a\iral  programs 
by  radio  to  the  public.  Included  in  this 
industry  are  commercial,  religious, 
educational,  and  other  radio  stations. 
Radio  broadcasting  stations,  which 
primarily  are  engaged  in  radio 
broadcasting  and  which  produce  radio 
program  materials,  are  similarly 
included.  However,  radio  stations  that 
are  separate  establishments  and  are 
primarily  engaged  in  producing  radio 
program  material  are  classified  under 
another  NAICS  number.  The  1992 
Census  indicates  that  96  percent  (5,861 
of  6,127)  of  radio  station  establishments 
produced  less  than  $5  million  in 
revenue  in  1992.  Official  Commission 
records  indicate  that  a=  total  of  11,334 
individual  radio  stations  were  operating 
in  1992.  As  of  September  30,  2000. 
Commission  records  indicate  that  a  total 
of  12,717  radio  stations  were  operating, 
of  which  8,032  were  FM  stations.  The 
proposed  rules  may  affect  an  estimated 
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total  of  1 ,663  television  stations, 
approximately  1,281  of  which  are 
considered  small  businesses.  The 
proposed  rules  will  also  affect  an 
estimated  total  of  12,717  radio  stations, 
approximately  12,209  of  which  are 
small  businesses.  These  estimates  may 
overstate  the  number  of  small  entities 
because  the  revenue  figures  on  which 
they  are  based  do  not  include  or 
aggregate  revenues  from  non-television 
or  non-radio  affiliated  companies.  There 
are  also  2,366  low  power  television 
stations  (LPTV).  Given  the  nature  of  this 
service,  we  will  presume  that  all  LPTV 
licensees  qualify  as  small  entities  under 
the  SBA  definition. 

51.  Auxiliary,  Special  Broadcast  and 
Other  Program  Distribution  Services. 
This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations) 
or  within  the  program  distribution  chain 
(from  a  remote  news  gathering  unit  back 
to  the  station).  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  broadcast  auxiliary 
licensees.  The  applicable  definitions  of 
small  entities  are  those,  noted 
previously,  under  the  SBA  rules 
applicable  to  radio  broadcasting  stations 
and  television  broadcasting  stations. 

52.  The  Commission  estimates  that 
there  are  approximately  2,700 
translators  and  boosters.  The 
Commission  does  not  collect  financial 
information  on  any  broadcast  facility, 
and  the  Department  of  Commerce  does 
not  collect  financial  information  on 
these  auxiliary  broadcast  facilities.  We 
believe  that  most,  if  not  all,  of  these 
auxiliary  facilities  could  be  classified  as 
small  businesses  by  themselves.  We  also 
recognize  that  most  commercial 
translators  and  boosters  are  ovmed  by  a 
parent  station  which,  in  some  cases, 
would  be  covered  by  the  revenue 
definition  of  small  business  entity 
discussed  above.  These  stations  would 
likely  have  annual  revenues  that  exceed 
the  SBA  maximum  to  be  designated  as 

a  small  business  (either  $5  million  for 
a  radio  station  pr  $10.5  million  for  a  TV 
station).  Furthe'rinore,  they  do  not  meet 
the  Small  Business  Act's  definition  of  a 
"small  business  concern"  because  they 
are  not  independently  owned  and 
operated. 

53.  Multipoint  Distribution  Service 
(MDS).  This  service  involves  a  variety  of 
transmitters,  which  are  used  to  relay 
programming  to  the  home  or  office.  In 
connection  with  the  1996  MDS  auction, 
the  Conunission  defined  small 
businesses  as  entities  that  had  annual 
average  gross  revenues  for  the  three 
preceding  years  not  in  excess  of  $40 
million.  The  SBA  has  approved  this 


definition  of  a  small  entity  in  the 
context  of  MDS  auctions.  These  stations 
were  licensed  prior  to  implementation 
of  Section  309(j)  of  the  Communications 
Act  of  1934,  as  amended.  Licenses  for 
new  MDS  facilities  are  now  awarded  to 
auction  wiimers  in  Basic  Trading  Areas 
(BTAs)  and  BTA-like  areas.  The  MDS 
auctions  resulted  in  67  successful 
bidders  obtaining  licensing 
opportunities  for  493  BTAs.  Of  the  67 
auction  winners,  61  met  the  definition 
of  a  small  business.  There  are 
approximately  2,000  MDS/NflVlDS/ 
LMDS  stations  currently  licensed.  We 
conclude  that  there  are  1 ,595  MDS/ 
MMDS/LMDS  providers  that  are  small 
businesses  as  deemed  by  the  SBA  and 
the  Commission's  auction  rules. 

54.  Cellular  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  specific  to 
cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  (wfreless) 
company  employing  no  more  than  1,500 
persons.  According  to  the  Census 
Bureau,  only  twelve  radiotelephone 
(wireless)  firms  from  a  total  of  1,178 
such  firms  that  operated  during  1992 
had  1,000  or  more  employees.  Even  if 
all  twelve  of  these  firms  were  cellular 
telephone  compemies,  nearly  all  cellular 
carriers  were  small  businesses  under  the 
SBA's  definition.  In  addition,  we  note 
that  there  are  1,758  cellular  licenses; 
however,  a  cellular  licensee  may  own 
several  licenses.  According  to  the  most 
recent  Telecommunications  Reporting 
Worksheets  data,  806  wireless  telephony 
providers  reported  that  they  were 
engaged  in  the  provision  of  either 
cellular  service,  Personal 
Communications  Service  (PCS)  services, 
and  specialized  mobile  radio  telephony 
carriers,  which  are  placed  together  in 
the  data.  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1,500  employees,  and 
are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  cellular 
service  carriers  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  We  estimate  that  there 
are  fewer  than  806  small  wireless 
service  providers  that  may  be  affected 
by  these  proposed  rules. 

55.  220  MHz  Radio  Service— Phase  I 
Licensees.  The  220  MHz  service  has 
both  Phase  I  and  Phase  11  licenses.  Phase 
I  licensing  was  conducted  by  lotteries  in 
1992  and  1993.  There  are  approximately 
1,515  such  non-nationwide  licensees 
and  four  nationwide  licensees  currently 
authorized  to  operate  in  the  220  MHz 


band.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  such 
incumbent  220  MHz  Phase  I  licensees. 
To  estimate  the  number  of  such 
licensees  that  are  small  businesses,  we 
apply  the  definition  under  the  SBA 
rules  applicable  to  Radiotelephone 
(Wireless)  Communications  companies. 
This  definition  provides  that  a  small 
entity  is  a  radiotelephone  (wireless) 
company  employing  no  more  than  1,500 
persons.  According  to  the  Census 
Bureau,  only  12  radiotelephone 
(wireless)  firms  out  of  a  total  of  1 ,1 78 
such  firms  that  operated  during  1992 
had  1,000  or  more  employees.  If  this 
general  ratio  continues  in  2001  in  the 
context  of  Phase  I  220  MHz  licensees, 
we  estimate  that  nearly  all  such 
licensees  are  small  businesses  luder  the 
SBA's  definition. 

56.  220  MHz  Radio  Service — Phase  II 
Licensees.  The  Phase  II  220  MHz  service 
is  a  new  service,  and  is  subject  to 
spectrum  auctions.  In  the  220  MHz 
Third  Report  and  Order,  we  adopted 
criteria  for  defining  small  and  very 
small  businesses  for  purposes  of 
determining  their  eligibility  for  special 
provisions  such  as  bidding  credits  and 
installment  payments.  We  have  defined 
a  small  business  as  an  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  not  exceeding  $15  million  for 
the  preceding  three  years.  A  very  small 
business  is  defined  as  an  entity  that, 
together  writh  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  that  do  not  exceed  $3  million 
for  the  preceding  three  years.  The  SBA 
has  approved  these  definitions. 
Auctions  of  Phase  n  licenses 
commenced  on  September  15, 1998.  and 
closed  on  October  22.  1998.  In  the  first 
auction.  908  licenses  were  auctioned  in 
three  different-sized  geographic  areas: 
three  nationwide  licenses.  30  Regional 
Economic  Area  Group  (EAG)  Licenses, 
and  875  Economic  Area  (EA)  Licenses. 
Of  the  908  licenses  auctioned.  693  were 
sold.  Thirty-nine  small  businesses  won 
licenses  in  the  first  220  MHz  auction. 
The  second  auction  included  225 
licenses:  216  EA  licenses  and  9  EAG 
licenses.  Fourteen  companies  claiming 
small  business  status  won  158  licenses. 

57.  700  MHz  Guard  Band  Licenses.  In 
the  700  MHz  Guard  Band  Order,  we 
adopted  criteria  for  defining  small 
businesses  and  very  small  businesses  for 
purposes  of  determining  their  eligibility 
for  special  provisions  such  as  bidding 
credits  and  installment  payments.  We 
have  defined  a  small  business  as  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  not  exceeding  $15 
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million  for  the  preceding  three  years. 
Additionally,  a  very  small  business  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlhng  principals, 
has  average  gross  revenues  that  are  not 
more  than  $3  million  for  the  preceding 
three  years.  An  auction  of  52  Major 
Economic  Area  (MEA)  licenses 
commenced  on  September  6,  2000,  and 
closed  on  September  21,  2000.  Of  the 
104  licenses  auctioned,  96  licenses  were 
sold  to  9  bidders.  Five  of  these  bidders 
were  small  businesses  that  won  a  total 
of  26  licenses.  A  second  auction  of  700 
MHz  Guard  Band  licenses  commenced 
on  February  13,  2001  and  closed  on 
February  21,  2001.  All  eight  of  the 
licenses  auctioned  were  sold  to  three 
bidders.  One  of  these  bidders  was  a 
small  business  that  won  a  total  of  two 
licenses. 

58.  Private  and  Common  Carrier 
Paging.  In  the  Paging  Third  Report  and 
Order,  we  adopted  criteria  for  defining 
small  businesses  and  very  small 
businesses  for  purposes  of  determining 
their  eligibility  for  special  provisions 
such  as  bidding  credits  and  installment 
payments.  We  have  defined  a  small 
business  as  an  entity  that,  together  with 
its  affiliates  and  controlhng  principals, 
has  average  gross  revenues  not 
exceeding  $15  million  for  the  preceding 
three  years.  Additionally,  a  very  small 
business  is  defined  as  an  entity  that, 
together  with  its  affiUates  and 
controlling  principals,  has  average  gross 
revenues  that  are  not  more  than  $3 
million  for  the  preceding  three  years. 
The  SBA  has  approved  these 
definitions.  An  auction  of  Metropolitan 
Economic  Area  licenses  commenced  on 
February  24,  2000.  and  closed  on  March 
2,  2000.  Of  the  985  licenses  auctioned. 
440  were  sold.  Fifty-seven  (57) 
companies  claiming  small  business 
status  won.  At  present,  there  are 
approximately  24.000  Private-Paging 
site-specific  licenses  and  74.000 
Common  Carrier  Paging  licenses. 
According  to  Telecommunications 
Industry  Revenue  data.  172  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  paging  or  "other 
mobile"  services,  which  are  placed 
together  in  the  data.  We  do  not  have 
data  specifying  the  number  of  these 
carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1.500  employees,  and  therefore  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  paging 
carriers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  172  small 
paging  carriers  that  may  be  affected  by 
these  proposed  rules.  We  estimate  that 


the  majority  of  private  and  common 
carrier  paging  providers  would  qualify 
as  small  entities  under  the  SBA 
definition. 

59.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  frequencies  designated  A  through  F. 
and  the  Commission  has  held  auctions 
for  each  block.  The  Commission  defined 
"small  entity"  for  Blocks  C  and  F  as  an 
entity  that  has  average  gross  revenues  of 
less  than  $40  million  in  the  three 
previous  calendar  years.  For  Block  F,  an 
additional  classification  for  "very  small 
business"  was  added  and  is  defined  as 
an  entity  that,  together  with  its  affiliates, 
has  average  gross  revenues  of  not  more 
than  $15  million  for  the  preceding  three 
calendar  years.  The  SBA  has  approved 
these  regulations  defining  "small 
entity"  in  the  context  of  broadband  PCS 
auctions.  No  small  businesses  within 
the  SBA-approved  definition  bid 
successfully  for  licenses  in  Blocks  A 
and  B.  There  were  90  winning  bidders 
that  qualified  as  small  entities  in  the 
Block  C  auctions.  A  total  of  93  small 
and  very  small  business  bidders  won 
approximately  40%  of  the  1.479  licenses 
for  Blocks  D,  E.  and  F.  On  March  23. 
1999,  the  Commission  re-auctioned  347 
C.  D,  E.  and  F  Block  licenses;  there  were 
48  small  business  winning  bidders.  An 
additional  classification  for  "very  small 
business"  was  added  for  C  Block  and  is 
defined  as  "an  entity  that  together  with 
its  affiliates  and  persons  or  entities  that 
hold  interest  in  such  entity  and  their 
affiliates,  has  average  annual  gross 
revenues  that  are  not  more  than  forty 
million  dollars  for  the  preceding  three 
years."  The  SBA  approved  this 
definition."  Based  on  this  information, 
we  conclude  that  the  number  of  small 
broadband  PCS  licensees  will  include 
the  90  winning  C  Block  bidders  and  the 
93  qualifying  bidders  in  the  D.  E.  and  F 
blocks,  plus  the  48  winning  bidders  in 
the  re-auction,  for  a  total  of  231  small 
entity  PCS  providers  as  defined  by  the 
SBA  and  the  Commission's  auction 
rules.  On  January  26.  2001.  the 
Commission  completed  the  auction  of 
422  C  and  F  Broadband  PCS  ficenses  in 
Auction  No.  35.  Of  the  35  winning 
bidders  in  this  auction.  29  qualified  as 
small  or  very  small  businesses. 

60.  Narrowband  PCS.  To  date,  two 
auctions  of  narrowband  PCS  licenses 
have  been  conducted.  Through  these 
auctions,  the  Commission  has  awarded 
a  total  of  41  licenses,  out  of  which  11 
were  obtained  by  small  businesses.  For 
purposes  of  the  two  auctions  that  have 
already  been  held,  small  businesses 
were  defined  as  entities  with  average 
gross  revenues  for  the  prior  three 
calendar  years  of  $40  million  or  less.  To 


ensure  meaningful  participation  of 
small  business  entities  in  the  auctions, 
the  Commission  adopted  a  two-tiered 
definition  of  small  businesses  in  the 
Narrowband  PCS  Second  Report  and 
Order.  A  small  business  is  an  entity 
that,  together  with  affiliates  and 
controlling  interests,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  $40  million.  A  very  small 
business  is  an  entity  that,  together  with 
affiliates  and  controlling  interests,  has 
average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $15 
million.  The  SBA  has  approved  these 
definitions.  In  the  future,  the 
Commission  will  auction  459  licenses  to 
serve  Metropolitan  Trading  Areas 
(MTAs)  and  408  response  channel 
licenses.  There  is  also  one  megahertz  of 
narrowband  PCS  spectrum  that  has  been* 
held  in  reserve  and  that  the  Commission 
has  not  yet  decided  to  release  for 
licensing.  The  Commission  cannot 
predict  accurately  the  number  of 
licenses  that  will  be  awarded  to  small 
entities  in  future  auctions.  However, 
four  of  the  16  winning  bidders  in  the 
two  previous  narrowband  PCS  auctions 
were  small  businesses,  as  that  term  was 
defined  under  the  Commission's  Rules. 
The  Commission  assumes,  for  purposes 
of  this  IRFA.  that  a  large  portion  of  the 
remaining  narrowband  PCS  licenses 
will  be  awarded  to  small  entities.  The 
Commission  also  assxmies  that  at  least 
some  small  businesses  will  acquire 
narrowband  PCS  licenses  by  means  of 
the  Commission's  partitioning  and 
disaggregation  rules. 

61.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service.  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).  We  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
(wireless)  companies,  i.e.,  an  entity 
employing  no  more  than  1.500  persons. 
There  are  approximately  1.000  licensees 
in  the  Rural  Radiotelephone  Service, 
and  we  estimate  that  almost  all  of  them 
qualify  as  small  entities  under  the  SBA's 
definition. 

62.  Air-Ground  Radiotelephone 
Service.  The  Commission  has  not 
adopted  a  definition  of  small  entity 
specific  to  the  Air-Ground 
Radiotelephone  Service.  We  will  use  the 
SBA's  definition  applicable  to 
radiotelephone  (wireless)  companies. 
i.e.,  an  entity  employing  no  more  than 
1,500  persons.  There  are  approximately 
100  licensees  in  the  Air-Ground 
Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  under  the  SBA  definition. 
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63.  Specialized  Mobile  Radio  (SMR). 
Pursuant  to  47  CFR  90.814(b)(1),  the 
Commission  has  defined  "small 
business"  for  purposes  of  auctioning 
900  MHz  SMR  licenses.  800  MHz  SMR 
licenses  for  the  upper  200  channels,  and 
800  MHz  SMR  licenses  for  the  lower 
230  channels  on  the  800  MHz  band,  as 

a  firm  that  has  had  average  annual  gross 
revenues  of  $15  million  or  less  in  the 
three  preceding  calendar  years.  The 
SBA  has  approved  this  small  business 
size  standard  for  the  800  MHz  and  900 
MHz  auctions.  Sixty  winning  bidders 
for  geographic  area  licenses  in  the  900 
MHz  SMR  band  qualified  as  small 
business  under  the  $15  million  size 
standard.  The  auction  of  the  525  800 
MHz  SMR  geographic  area  licenses  for 
the  upper  200  channels  began  on 
October  28. 1997.  and  was  completed  on 
December  8. 1997.  Ten  winning  bidders 
for  geographic  area  licenses  for  the 
upper  200  channels  in  the  800  MHz 
SMR  band  qualified  as  small  businesses 
under  the  $15  million  size  standard.  An 
auction  of  800  MHz  SMR  geographic 
area  licenses  for  the  General  Category 
channels  began  on  August  16.  2000  and 
was  completed  on  September  1,  2000. 
Of  the  1.050  licenses  offered  in  that 
auction.  1 ,030  licenses  were  sold. 
Eleven  winning  bidders  for  licenses  for 
the  General  Category  channels  in  the 
800  MHz  SMR  band  qualified  as  small 
business  under  the  $15  million  size 
standard.  In  an  auction  completed  on 
December  5,  2000.  a  total  of  2.800 
Economic  Area  licenses  in  the  lower  80 
channels  of  the  800  MHz  SMR  service 
were  sold.  Of  the  22  winning  bidders. 
19  claimed  small  business  status.  Thus. 
40  winning  bidders  for  geographic 
licenses  in  the  800  MHz  SMR  band 
qualified  as  small  businesses.  In 
addition,  there  are  numerous  incimibent 
site-by-site  SMR  licenses  on  the  800  and 
900  MHz  band. 

64.  These  proposed  rules  apply  to 
SMR  providers  in  the  800  MHz  and  900 
MHz  bands  that  either  hold  geographic 
area  licenses  or  have  obtained  extended 
implementation  authorizations.  We  do 
not  know  how  many  firms  provide  800 
MHz  or  900  MHz  geographic  area  SMR 
service  pursuant  to  extended 
implementation  authorizations,  nor  how 
many  of  these  providers  have  annual 
revenues  of  no  more  than  $15  million. 
One  firm  has  over  $15  million  in 
revenues.  We  assume,  for  purposes  of 
this  IRFA.  that  all  of  the  remaining 
existing  extended  implementation 
authorizations  are  held  by  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

65.  Private  Land  Mobile  Radio 
(PLMR).  PLMR  systems  serve  an 
essential  role  in  a  range  of  industrial, 


business,  land  transportation,  and 
public  safety  activities.  Companies  of  all 
sizes  operating  in  all  U.S.  business 
categories  use  these  radios.  The 
Commission  has  not  developed  a 
definition  of  small  entity  specifically 
applicable  to  PLMR  licensees  due  to  the 
vast  array  of  PLMR  users.  For  the 
purpose  of  determining  whether  a 
licensee  is  a  small  business  as  defined 
by  the  SBA.  each  licensee  would  need 
to  be  evaluated  within  its  own  business 
area. 

66.  The  Commission  is  unable  at  this 
time  to  estimate  the  number  of  small 
businesses  that  could  be  impacted  by 
the  proposed  rules.  The  Commission's 
1994  Annual  Report  on  PLMRs 
indicates  that  at  the  end  of  fiscal  year 
1994  there  were  1.087.267  licensees 
operating  12.481.989  transmitters  in  the 
PLMR  bands  below  512  MHz.  Because 
any  entity  engaged  in  a  commercial 
activity  is  eligible  to  hold  a  PLMR 
license,  the  proposed  rules  in  this 
context  could  potentially  impact  every 
small  business  in  the  United  States. 

67.  Amateur  Radio  Service.  We 
estimate  that  8.000  applicants  will 
apply  for  vanity  call  signs  in  FY  2001. 
These  licensees  are  presumed  to  be 
individuals,  and  therefore  not  small 
entities. 

68.  Aviation  and  Marine  Radio 
Service.  Small  businesses  in  the  aviation 
and  marine  radio  services  use  a  marine 
very  high  ft-equency  (VHF)  radio,  any 
type  of  emergency  position  indicating 
radio  beacon  (EPIRB)  and/or  radar,  a 
VHF  aircraft  radio,  and/or  any  type  of 
emergency  locator  transmitter  (ELT). 
The  Commission  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  these  small  businesses. 
The  applicable  definition  of  small  entity 
is  the  definition  under  the  SBA  rules  for 
radiotelephone  (wireless) 
communications. 

69.  Most  applicants  for  recreational 
licenses  are  individuals.  Approximately 
581,000  ship  station  licensees  and 
131.000  aircraft  station  licensees  operate 
domestically  and  are  not  subject  to  the 
radio  carriage  requirements  of  any 
statute  or  treaty.  For  purposes  of  this 
IRFA,  we  estimate  that  there  may  be  at 
least  712.000  potential  licensees  that  are 
individuals  or  are  small  entities,  as  the 
SBA  defines  that  term. 

70.  Fixed  Microwave  Services. 
Microwave  services  include  common 
carrier,  private-operational  fixed,  and 
broadcast  auxiliary  radio  services.  At 
present,  there  are  approximately  22.015 
common  carrier  fixed  licensees  and 
61.670  private  operational-fixed 
licensees  and  broadcast  auxiliary  radio 
licensees  in  the  microwave  services. 
The  Commission  has  not  yet  defined  a 


small  business  with  respect  to 
microwave  services.  For  purposes  of 
this  IRFA.  we  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
(wireless)  companies — i.e.,  an  entity 
with  no  more  than  1.500  persons.  We 
estimate  that  all  of  the  Fixed  Microwave 
licensees  (excluding  broadcast  auxiliary 
licensees)  would  qualify  as  small 
entities  imder  the  SBA  definition  for 
radiotelephone  (wireless)  companies. 

71.  Public  Safety  Radio  Services. 
Public  Safety  radio  services  include 
police,  fire,  local  government,  forestry 
conservation,  highway  maintenance, 
and  emergency  medical  services.  There 
are  a  total  of  approximately  127,540 
licensees  within  these  services. 
Governmental  entities  as  well  as  private 
businesses  comprise  the  licensees  for 
these  services.  As  indicated  earlier,  all 
governmental  entities  with  populations 
of  less  than  50,000  fall  within  the 
definition  of  a  small  entity. 

72.  Personal  Radio  Services.  Personal 
radio  services  provide  short-range,  low 
power  radio  for  personal 
conmiimications,  radio  signaling,  and 
business  communications  not  provided 
for  in  other  services.  The  services 
include  the  citizen's  band  (CB)  radio 
service,  general  mobile  radio  service 
(GMRS),  radio  control  radio  service,  and 
family  radio  service  (FRS).  Since  the  CB. 
GMRS,  and  FRS  licensees  are 
individuals,  no  small  business 
definition  applies  fpr  these  services.  We 
are  unable  at  this  time  to  estimate  the 
number  of  other  licensees  that  would 
qualify  as  small  imder  the  SBA's 
definition. 

73.  Offshore  Radiotelephone  Service. 
This  service  operates  on  several  UHF 
TV  broadcast  channels  that  are  not  used 
for  TV  broadcasting  in  the  coastal  areas 
of  states  bordering  the  Gulf  of  Mexico. 
There  are  presently  approximately  55 
licensees  in  this  service.  We  are  unable 
to  estimate  at  this  time  the  number  of 
licensees  that  would  qualify  as  small 
under  the  SBA's  definition  for 
radiotelephone  (wireless) 
communications. 

74.  Wireless  Communications 
Services.  This  service  can  be  used  for 
fixed,  mobile,  radiolocation  and  digital 
audio  broadcasting  satellite  uses.  "Qie 
Commission  defined  "small  business" 
for  the  vrireless  communications 
services  (WCS)  auction  as  an  entity  with 
average  gross  revenues  of  $40  million 
for  each  of  the  three  preceding  years, 
and  a  "very  small  business"  as  an  entity 
with  average  gross  revenues  of  $15 
million  for  each  of  the  three  preceding 
years.  The  SBA  has  approved  these 
definitions.  The  Commission  auctioned 
geographic  area  licenses  in  the  WCS 
service.  In  the  auction,  there  were  seven 
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winning  bidders  that  qualified  as  very 
small  business  entities,  and  one  that 
qualified  as  a  small  business  entity.  We 
conclude  that  the  number  of  geographic 
area  WCS  licensees  affected  includes 
these  eight  entities. 

75.  39  GHz  Service.  The  Commission 
defined  "small  entity"  for  39  GHz 
licenses  as  an  entity  that  has  average 
gross  revenues  of  less  than  $40  million 
in  the  three  previous  calendar  years.  An 
additional  classification  for  "very  small 
business"  was  added  and  is  defined  as 
an  entity  that,  together  with  their 
affiliates,  has  average  gross  revenues  of 
not  more  than  $15  million  for  the 
preceding  three  calendar  years.  The 
SBA  has  approved  these  regulations 
defining  'small  entity"  in  the  context  of 
39  GHz  auctions.  The  auction  of  the 
2,173  39  GHz  licenses  began  on  April 
12,  2000  and  closed  on  May  8,  2000. 
The  18  bidders  who  claimed  small 
business  status  won  849  licenses. 

76.  Local  Multipoint  Distribution 
Service.  The  auction  of  the  1,030  Local 
Multipoint  Distribution  Service  (LMDS) 
licenses  began  on  February  18, 1998  and 
closed  on  March  25, 1998.  The 
Commission  defined  "small  entity"  for 
LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  calendar  years.  The 
SBA  has  approved  these  regulations 
defining  "small  entity"  in  the  context  of 
LMDS  auctions.  There  were  93  winning 
bidders  that  qualified  as  small  entities 
in  the  LMDS  auctions.  A  total  of  93 
small  and  very  small  business  bidders 
won  approximately  277  A  Block 
licenses  and  387  B  Block  licenses.  On 
March  27, 1999,  the  Commission  re- 
auctioned  161  licenses:  there  were  40 
small  entity  winning  bidders.  Based  on 
this  information,  we  conclude  that  the 
number  of  small  LMDS  licenses  will 
include  the  93  winning  bidders  in  the 
first  auction  and  the  40  winning  bidders 
in  the  re-auction,  for  a  total  of  133  small 
entity  LMDS  providers  as  defined  by  the 
SBA  and  the  Commission's  auction 
rules. 

77.  218-219  MHz  Service.  The  first 
auction  of  218-219  MHz  spectrum 
resulted  in  170  entities  winning  licenses 
for  595  Metropolitan  Statistical  Area 
(MSA)  licenses.  Of  the  594  licenses,  557 
were  won  by  entities  qualifying  as  a 
small  business.  For  that  auction,  we 
defined  a  small  business  as  an  entity 
that,  together  with  its  affiliates,  has  no 
more  than  a  $6  million  net  worth  and, 
after  federal  income  taxes  (excluding 


any  carry  over  losses),  has  no  more  than 
$2  million  in  annual  profits  each  year 
for  the  previous  two  years.  In  the  218- 
21 9  MHz  Report  and  Order  and 
Memorandum  Opinion  and  Order,  we 
defined  a  small  business  as  an  entity 
that,  together  with  its  affiliates  and 
persons  or  entities  that  hold  interests  in 
such.an  entity  and  their  affiliates,  has 
average  annual  gross  revenues  not  to 
exceed  $15  million  for  the  preceding 
three  years.  A  very  small  business  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  persons  or  entities  that 
hold  interests  in  such  an  entity  and  its 
affiliates,  has  average  annual  gross 
revenues  not  to  exceed  $3  million  for 
the  preceding  three  years.  We  cannot 
estimate,  however,  the  number  of 
licenses  that  will  be  won  by  entities 
qualifying  as  small  or  very  small 
businesses  under  our  rules  in  future 
auctions  of  218-219  MHz  spectrum. 
Given  the  success  of  small  businesses  in 
the  previous  auction,  and  the  above 
discussion  regarding  the  prevalence  of 
small  businesses  in  the  subscription 
television  services  and  message 
communications  industries,  we  assume 
for  purposes  of  this  IRFA  that  in  future 
auctions,  all  of  the  licenses  may  be 
awarded  to  small  businesses,  which 
would  be  affected  by  these  proposed 
rules. 

4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

78.  With  certain  exceptions,  the 
Commission's  informal  complaint 
process  will  apply  to  all  Commission 
licensees  and  regulatees.  The 
compliance  requirements  imposed  by 
the  proposed  rules  on  these  entities  are 
three-fold.  First,  entities  against  which  a 
complaint  is  made  must  acknowledge 
receipt  of  the  complaint.  Second,  these 
entities  are  expected  to  resolve  the 
consumer  complaints  if  possible;  and 
third,  the  entity  must  advise  the 
Commission  that  resolution  of  such 
complaint  has  either  been  attempted 
and  has  been  unsuccessful  or  has  been 
achieved.  Entities  will  be  required  to 
respond  within  a  prescribed  time  frame. 
All  steps  of  the  informal  complaint 
process  are  completed  by  non- 
professional staff.  Therefore,  we  expect 
that  the  cost  for  addressing  consumer 
complaints  per  complaint  will  be  no 
greater  for  small  entities  than  it  will  be 
for  large  ones.  Failure  to  resolve  an 
informal  complaint  may  lead  to  the 
filing  of  a  formal  complaint  by  the 
consiuner  and  possible  enforcement 
measures  exercised  by  the  Commission. 


5.  Steps  Taken  to  Minimize  the 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered 

79.  The  RFA  requires  an  agency  to 
describe  any  significant,  specifically 
small  business,  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
imder  the  nile  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards:  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smadl  entities. 

80.  As  described  in  the  NPRM,  we  are 
attempting  to  streamline  our  complaint 
procedures  to  make  the  same 
requirements  applicable  to  all  licensees 
and  regulatees.  One  of  the  alternatives 
we  are  considering  is  in  keeping  with 
alternative  (1)  above  and  is  the 
establishment  of  a  different  time  for 
responses  to  complaints  involving  small 
businesses.  As  set  forth  above,  we  are 
seeking  comments  on  this  alternative, 
including  the  issue  of  whether  a 
different  standard  should  be  applied  to 
different  industries.  Chir  expectation  is 
that  the  establishment  of  an  informal 
complaint  process  will  reduce  costs 
overall  for  small  entities,  by  minimizing 
the  need  for  extensive  legal  or 
accounting  services  that  might  be 
necessary  in  a  formal  complaint  process. 

81.  In  addition,  this  item 
contemplates  that  small  entities  may 
choose  to  avail  themselves  of  the 
informal  complaint  process  when  in 
problematic  situations.  We  are 
considering  an  alternative  for  small 
businesses  that  would  allow  such 
businesses,  using  the  informal 
complaint  process,  additional  time  to 
file  formal  complaints  if  necessary.  We 
emphasize  that  this  informal  complaint 
process  is  entirely  voluntary  and 
imposes  no  mandatory  burden  on  small 
entities  that  use  this  process.  We  seek 
additional  comment  on  this  alternative 
in  the  NPRM. 

82.  Furthermore,  we  seek  comment  on 
other  alternatives  or  suggestions  that 
might  simplify  our  informal  complaint 
procedures  or  otherwise  benefit  small 
entities,  while  remaining  consistent 
with  our  purposes  in  this  proceeding. 
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6.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  with  the  Proposed 
Rules. 

,     83.  None. 

A.  Comment  Due  Dates  and  Filing 
Procedures 

84.  Pvirsuant  to  §§  1.415  and  1.419  of 
the  Commission's  rules,  interested 
parties  may  file  comments  on  or  before 
May  16,  2002,  and  reply  conmients  on 
or  before  May  31,  2002.  Comments  may 
be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
i(ECFS)  or  by  filing  paper  copies. 
j    85.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  shoiUd  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
elckrtronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <yoiu-  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 

86.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  All  filings  must  be 
sent  to  the  Commission's  Acting 
Secretary,  William  F.  Caton,  Office  of 
the  Secretary,  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
TW-A325,  Washington,  DC  20554. 

87.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted  to:  Renee  Owusu, 
Consimier  Information  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554. 
Such  a  submission  should  be  on  a  ^.5 
inch  diskette  formatted  in  an  IBM 
compatible  format  using  Word  97  or 
compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  docket 
number  in  this  case  CI  Docket  No.  02- 


32),  type  of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy — ^Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor,  Qualex  International, 
Portals  n,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554. 

88.  Alternative  formats  (computer 
diskette,  large  print,  audio  cassette,  and 
Braille)  are  available  to  persons  with 
disabilities  by  contacting  Brian  Millin  of 
the  Consumer  Information  Bureau  at 
(202)  418-7426,  TTY  (202)  418-7365,  or 
at  bmillin@fcc.gov.  The  NPRM  and  the 
proposed  rides  can  also  be  downloaded 
from  http://www.fcc.gov. 

89.  Written  comments  by  the  public 
on  the  proposed  information  collections 
are  due  May  16,  2002.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collections  on  or  before  Jime  17,  2002. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collection(s)  contained 
herein  should  be  submitted  to  Judy 
Boley  Herman,  Federal  Commimications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  jbHerman@fcc.gov  ' 
and  to  Jeanette  Thornton,  OMB  Desk 
Officer,  Room  10236  NEOB,  725  17th 
Street.  NW..  Washington,  DC  20503  or 
via  the  Internet  to  jthomto@mb.eop.gov. 

IV.  Ordering  Clauses 

90.  Pursuant  to  the  authority 
contained  in  sections  1,  2. 4(i),  4(j),  208, 
303(r),  and  403  of  the  Communications 
Act  of  1934,  as  amended,  the  Notice  of 
Proposed  Rulemaking  is  adopted. 

91.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Certification,  to  the  Chief      , 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subje^  in  47  CFR  Part  1 

Commission  practice  and  procedure. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
parts  0  and  1  as  follows: 


PART  0-COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sees.  5,  48  Stat.  1068,  as 
amended;  47  U.S.C.  155. 

2.  Section  0.453  is  amended  by 
revising  paragraph  (a)(2)(ii)(F)  to  read  as 
follows: 

§0.453    Public  reference  rooms. 

***** 

(a)*  *  * 

(2)*  *  * 

(ii)*  *  • 

(F)  All  formal  complaints  against 
common  carriers  filed  under  §§1.711 
through  1.735  of  this  chapter,  all 
docimients  filed  in  connection 
therewith  and  all  conununications 
related  thereto. 
*        *        *        *  '     * 

3.  Section  0.457  is  amended  by 
adding  paragraph  (0(4)  to  read  as 
follows: 

§  0.457    Records  not  routinely  available  for 
public  inspection. 

*•*.** 

(f)*  *  * 

(4)  Informal  complaints  filed  under 
§§1.711  through  1.735  of  this  chapter, 
all  documents  filed  in  connection 
therewith,  and  all  communications 
related  thereto. 


PART  1— PRACTICE  AND 
PROCEDURE 

4.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154(1).  154(j), 
155,  225,  303(r),  309  and  325(e). 

5.  Add  §  1.715  to  subpart  E  following 
the  undesignated  center  heading 
entitled  "Informal  Complaints"  to  read 
as  follows: 

§  1 .71 5    Purpose  and  scope. 

(a)  The  purpose  of  these  rules  is  to 
establish  a  unified,  streamlined  process 
for  the  intake  and  resolution  of 
complaints  filed  by  consumers  in  order 
to  promote  maximum  compliance  with 
the  requirements  of  the 
Communications  Act  of  1934,  as 
amended,  and  our  implementing  rules 
and  orders. 

(b)  TTiese  ndes  shall  apply  to  all 
consimier  complaints  filed  against  any 
entities  regulated  by  the  Commission, 
except  common  carriers.  Complaints 
against  common  carriers  should  be  filed 
pursuant  to  §§  1.716  through  1.718.  The 
requirements  contained  in  this  subpart 
are  not  intended  to  preempt  the 
adoption  or  enforcement  of  other  rules 
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established  by  the  Commission,  or  any 
other  governmental  entity,  as  remedies 
in  specific  areas. 

(c)  A  consumer  complaint  may  be 
transmitted  to  the  Commission  by  any 
reasonable  means,  including  letter, 
facsimile  transmission,  telephone  (voice 
and  TTY),  Internet  e-mail,  and  audio  or 
video  cassette  recording.  The  complaint 
should  contain: 

(1)  The  name  and  address  of  the 
complainant; 

(2)  The  name  and  address  of  the 
company  against  which  the  complaint  is 
being  made; 

(3)  Details  about  the  product  or 
service  about  which  the  complaint  is 

being  made; 

(4)  A  statement  of  facts  supporting  the 
complainant's  allegation  that  the 
defendant  company  has  acted  or  failed 
to  act  as  required  by  the  Act  or  the 
Commission's  rules  or  orders; 

(5)  If  the  complainant  is  disputing  a 
rate  or  charge  assessed  by  the  defendant 
company,  a  copy  of  the  complainant's 
bill  setting  forth  the  rate  or  charge  in 
dispute;  and 

(6)  The  specific  relief  or  satisfaction 
being  sought  by  the  complainant. 

(d)  The  Commission  will  forward 
consumer  complaints  to  the  appropriate 
regulated  entity  for  investigation.  The 
regulated  entity  will,  within  30  days, 
advise  the  Commission  in  writing,  with 
a  copy  to  the  complainant,  of  its 
satisfaction  of  the  complaint  or  of  its 
refusal  or  inability  to  do  so.  Where  there 
are  clear  indications  fi'om  the  entity's 
report  or  from  other  communications 
with  the  parties  that  the  complaint  has 
been  satisfied,  the  Commission  may,  in 
its  discretion,  consider  a  complaint 
proceeding  to  be  closed,  without 
response  to  the  complainant.  In  all  other 
cases,  the  Commission  will  contact  the 
complainant  regarding  its  review  and 
disposition  of  the  matters  raised. 

{FR  Doc.  02-8795  Filed  4-15-02;  8:45  am) 
BIUJNG  COOCSn2-01-P 


DEPARTMENT  OF  THE  IKTERIOR 
Rsh  and  Wildlife  Servica 
50  CFR  Part  17 

RIN  1018-AH80 

Endangered  and  Threatened  WiidlHe 
and  Plants;  Amendment  to  Manatee 
Protection  Areas  in  Florida 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule.        > 


summary:  We,  the  Fish  and  Wildlife 
Service  (Service),  propose  to  amend  our 


existing  regulations  for  establishing  and 
administering  manatee  protection  areas. 
We  propose  to  except  specific  activities 
that  will  not  result  in  take  of  manatees 
from  the  regulations  within  the  Barge 
Canal  manatee  protection  area  in 
Brevard  County,  Florida.  We  also 
propose  to  establish  a  mechanism  by 
which  persons  wishing  to  engage  in 
specific  activities  within  the  Barge 
Canal  manatee  protection  area  may 
request  and,  as  appropriate,  receive  a 
determination  from  us  that  the  proposed 
activity  will  not  result  in  take  of 
manatees  and  is.  therefore,  excepted 
from  the  restrictions  imposed  by  the 
designation. 

DATES:  We  will  consider  comments  on 
the  proposed  rule  that  are  received  by 
June  17,  2002.  We  must  receive  requests 
for  public  hearings  by  May  31,  2002. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  written  comments  and 
information  to  the  Field  Supervisor. 
Jacksonville  Field  Office,  U.S.  Fish  and 
Wildlife  Service.  6620  Southpoint 
Drive.  South,  Suite  310.  Jacksonville. 
Florida  32216.  Also,  you  may  fax  your 
comments  to  904/232-2404. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  from  8:00  a.m.  to  4:30  p.m..  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hankla.  Peter  Benjamin,  or 
Cameron  Shaw  [see  ADDRESSES  section), 
telephone  904/232-2580. 
SUPPt-EMENTARY  INFORMATION:  The 
authority  to  establish  protection  areas 
for  the  Florida  manatee  is  provided  by 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.)  (ESA). 
and  the  Marine  Mammal  Protection  Act 
of  1972.  as  amended  (16  U.S.C.  1361- 
1407)  (MMPA).  and  is  implemented  in 
50  CFR.  part  17.  subpart  J.  We  may.  by 
regulation,  establish  manatee  protection 
areas  whenever  substantial  evidence 
shows  that  such  establishment  is 
necessary  to  prevent  the  taking  of  one  or 
more  manatees. 

Take,  as  defined  by  the  ESA,  means 
to  harass,  harm,  pursue,  himt,  shoot, 
wound,  kill,  trap,  capture,  collect,  or  to 
attempt  to  engage  in  any  such  conduct 
(16  U.S.C.  1532  (18)).  Harm  means  an 
act  that  actually  kills  or  injures  wildlife 
(50  CFR  17.3).  Such  an  act  may  include 
significant  habitat  modification  or 
degradation  that  actually  kills  or  injures 
wildlife  by  significantly  impairing 
essential  behavioral  patterns,  including 
.    breeding,  feeding,  or  sheltering.  Under 
the  ESA,  harass  means  an  intentional  or 
negligent  act  or  omission  that  creates 


the  likelihood  of  injury  to  wildlife  by 
annoying  it  to  such  an  extent  as  to 
significantly  disrupt  normal  behavioral 
patterns,  which  include,  but  are  not 
limited  to,  breeding,  feeding  or 
sheltering  (50  CFR  17.3). 

Section  104  of  the  MMPA  sets  a 
general  moratoriimi,  with  certain 
exceptions,  on  the  taking  and 
importation  of  marine  mammals  and 
marine  manunal  products  and  makes  it 
imlawful  for  any  person  to  take,  possess, 
transport,  purchase,  sell,  export,  or  offer 
to  purchase,  sell,  or  export,  any  marine 
mammal  or  marine  manunal  product 
unless  authorized.  Take,  as  defined  by 
section  3(13)  of  the  MMPA  means  to 
harass,  hunt,  capture,  or  kill,  or  attempt 
to  harass,  hunt,  capture,  or  kill  any 
marine  mammal. 

Harassment  is  defined  at  section  3(18) 
of  the  MMPA  as  any  act  of  pursuit, 
torment,  or  annoyance  which — (i)  has 
the  potential  to  injure  a  marine  mammal 
or  marine  mammal  stock  in  the  wild;  or 
(ii)  has  the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  (16  U.S.C.  1362). 

We  may  establish  two  types  of 
manatee  protection  areas — manatee 
refuges  and  manatee  sanctuaries.  A 
manatee  refuge,  as  defined  in  50  CFR 
17.102,  is  an  area  in  which  we  have 
determined  that  certain  waterbome 
activities  would  result  in  the  taking  of 
one  or  more  manatees,  or  that  certain 
waterborne  activities  must  be  restricted 
to  prevent  the  taking  of  one  or  more 
manatees,  including  but  not  limited  to 
a  taking  by  harassment.  A  manatee 
sanctuary  is  an  area  in  which  we  have 
determined  that  any  waterbome  activity 
would  result  in  the  taking  of  one  or 
more  manatees,  including  but  not 
limited  to  a  taking  by  harassment.  A 
waterbome  activity  is  defined  as 
including,  but  not  limited  to, 
swimming,  diving  (including  skin  and 
SCUBA  diving),  snorkeling,  water 
skiing,  surfing,  fishing,  the  use  of  water 
vehicles  tlnd  dredging  and  filling 
activities. 

We  have  used  manatee  protection 
areas  to  limit  human  distvubance 
around  important  warm  water  manatee 
aggregation  sites  and  to  limit  vessel 
speeds  in  waterways  where  it  has  been 
shown  that  manatee/vessel  collisions 
have  resulted  in  the  injiuy  and  death  of 
manatees.  We  have  established  seven 
manatee  sanctuaries  in  the  Crystal  River 
area  of  Citrus  County,  Florida,  (50  CFR 
17.108),  and  on  Aug.  10,  2001,  we 
proposed  establishing  16  additional 
manatee  protection  areas  throughout 
peninsular  Florida  (66  FR  42318).  On 
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January  7,  2002,  we  published  in  the 
Federal  Register  final  designations  for 
two  of  those  16  sites — the  Barge  Canal 
and  Sykes  Creek  in  Brevard  County  (67 
FR  680). 

In  response  to  our  proposed  rule  to 
establish  16  additional  manatee 
protection  areas,  we  received  comments 
indicating  that  certain  existing  uses  of 
waters  proposed  for  designation  would 
be  eliminated  or  severely  restricted,  and 
that  the  loss  of  these  uses  would  result 
in  substantial  hardship  to  the  affected 
parties.  In  regard  to  the  two  sites  for 
which  we  made  final  designations,  on 
January  7,  2002,  we  received  a  request 
for  an  exemption  to  our  regulations  for 
the  Barge  Canal.  After  reviewing  the 
party's  request,  we  believe  that 
conducting  certain  otherwise  prohibited 
activities  within  the  Barge  Canal  in  a 
manner  that  would  not  result  in  take  of 
manatees  may  be  possible.  This  would 
"be  the  case  if  the  party  could  ensure  that 
no  manatees  were  present  in  the  vicinity 
when  the  subject  activity  was  to  occur. 

We  have  no  desire  to  unnecessarily 
restrict  or  prohibit  activities  that  will 
not  cause  incidental  take  of  manatees. 
Therefore,  we  are  proposing  to  amend 
our  regulations  at  50  CFR  part  17  to 
establish  a  process  for  evaluating 
specific  requests  to  conduct  otherwise 
prohibited  activities  within  the  Barge 
Canal  manatee  protection  area.  We  are 
proposing  to  establish  this  process  for 
the  Barge  Canal,  and  only  the  Barge 
Canal,  at  this  time,  because  it  is  the  sole 
designated  manatee  protection  area  to 
date  for  which  we  have  received  a 
request  for  authorization  of  an  otherwise 
prohibited  activity.  This  proposed  rule 
amendment  would  establish  a  process 
that  will  allow  the  public  to  apply  for 
authorization  to  conduct  otherwise 
prohibited  activities  within  the  Barge 
Canal,  and  to  allow  us  to  provide  such 
authorization  upon  finding  that  the 
activities  will  not  result  in  take  of 
manatees.  Additionally,  we  intend  to 
establish  this  process  for  a  limited  area 
initially,  so  that  we  may  assess  the 
efficacy  of  the  process  in  a  controlled 
fashion,  both  in  terms  of  ensuring 
effective  manatee  protection  and  in 
terms  of  our  ability  to  effectively 
administer  such  a  process,  before  we 
consider  making  it  more  widely 
available. 

I    Under  our  proposed  amendment, 
persons  wishing  to  engage  in  otherwise 
prohibited  activities  within  the  Barge 
Canal  would  submit  a  written  request  to 
us.  The  request  would  contain  a 
description  of  the  proposed  activity 
including  the  timing  and  duration  of  the 
activity,  and  specific  measures  to  be 
imdertaken  by  the  requester  in 
association  with  the  proposed  activity  to 
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ensure  that  take  of  manatees  will  not 
occur.  Upon  receiving  a  complete 
request,  we  will  publish  a  notice  in  the 
Federal  Register  advising  the  public 
that  a  request  has  been  submitted. 
Within  120  days  of  receiving  a  complete 
request,  we  will  grant  or  deny  the 
authorization  and  include  any  terms 
and  conditions  appropriate  to  ensure 
that  no  take  of  manatees  will  occiu.  In 
making  these  determinations,  we  will 
rely  on  information  contained  in  the 
written  request,  other  information 
supplied  by  the  requester,  and  the  best 
available  scientific  information  related 
to  the*  effects  of  the  proposed  activity  on 
manatees  and  means  for  eliminating  any 
such  effects.  Upon  approving  or  denying 
a  request,  we  will  publish  notification  of 
oiu-  decision  in  the  Federal  Register. 
and  will  send  copies  of  any  approvals 
to  appropriate  local.  State  and  federal 
law  enforcement  and  regulatory 
agencies. 

As  stated  above,  we  would  approve 
exceptions  to  the  manatee  protection 
area  restrictions  in  the  Barge  Canal 
under  this  proposed  process  only  upon 
finding  that  the  activity  would  not  cause 
take  of  manatees.  Given  the  broad 
definitions  of  "take"  in  both  the  ESA 
and  MMPA.  we  believe  that  the  surest 
means  of  eliminating  the  potential  for 
take  is  to  ensure  that  no  manatees  are 
present  when  the  subject  waterbome 
activity  is  taking  place.  Ensuring  the 
absence  of  manatees  will  require 
implementation  of  an  effective  manatee 
monitoring  program  to  cover  the  . 
manatee  watch  area. 

Water  conditions  in  the  Barge  Canal 
are  generally  mvuky,  and  because  the 
Barge  Canal  serves  primarily  as  a  travel 
corridor  for  manatees,  they  are  typically 
submerged  for  extended  periods. 
Therefore,  reliably  detecting  the 
presence  of  manatees  from  a  boat  or 
from  shore  at  groxmd  level  is 
exceedingly  difficult.  Under  such 
conditions,  monitoring  of  manatees  [i.e., 
manatee  watch)  must  be  conducted  from 
an  elevated  platform  that  provides  a 
viewing  angle  as  nearly  perpendicular 
to  the  water  surface  as  possible  in  order 
to  be  effective.  Platforms  that  provide  a 
more  oblique  viewing  angle,  such  as 
shore-based  or  watercraft-based 
observation  stations,  are  considerably 
less  effective.  Effective  viewing 
platforms  are  generally  airborne 
platforms  such  as  helicopters  or  small 
planes,  with  helicopters  being  the 
preferred  option.  Surface-based    . 
observation  points  (shore  or  watercraft- 
based  observers)  may  be  used  to 
supplement  aerial  observers.  Tethered 
airships  equipped  with  video  cameras 
have  been  used  by  researchers  as  an 
effective  method  to  observe  manatee 


behavior,  and  are  another  alternative 
aerial  platform.  Tethered  airships  may 
provide  the  only  viable  aerial  platform 
for  sites  located  in  or  near  restricted 
airspaces. 

Because  manatees  are  frequently 
submerged  while  traveling  and  water 
conditions  may  make  it  impossible  to 
observe  manatees  that  are  not  at  the 
surface,  the  area  of  the  manatee  watch 
(watch  area)  must  extend  well  beyond 
the  limits  of  the  waterbome  activity  in 
order  to  ensure  that  any  manatees 
approaching  the  area  are  observed.  We 
generally  recommend  that  the  watch 
area  extend  at  least  0.5  miles  beyond  the 
limits  of  the  waterbome  activity. 
Observers  must  have  the  ability  to 
effectively  communicate  with  those    ^ 
conducting  the  activity  in  order  to 
ensure  that  any  high-speed  vessel 
operation  ceases  immediately  when  a 
manatee  enters  the  watch  area.  Finally, 
the  manatee  watch  must  be  initiated  at 
least  30  minutes  prior  to  the  start  of  the 
activity  to  ensiu«  that  any  manatees 
present  in  the  watch  area  are  observed. 

In  confined  waters  with  limited 
access,  such  as  the  Barge  Canal, 
employing  technologies  such  as  acoustic 
arrays  or  sonar  devices  to  detect 
manatees  as  they  enter  and  leave  the 
watch  area  may  be  possible;  thereby 
effectively  gating  the  area  of  the 
waterborne  activity.  Such  devices  are 
currently  employed  for  manatee 
detection  at  navigation  locks. 

The  use  of  aerial  manatee  watches 
and  certain  technologies,  as  discussed 
above,  are  examples  of  types  of 
measiues  that  may  be  effective  in 
determining  that  manatees  are  not 
present,  and  that  otherwise  prohibited 
waterborne  activities  may  therefore 
occur  in  the  Barge  Canal  without  the  . 
potential  for  causing  take  of  manatees. 
Other  methods  may  be  available; 
however,  any  method  proposed  must  be 
able  to  meet  the  basic  test  of  ensuring 
that  the  proposed  waterbome  activity 
will  not  cause  the  take  of  manatees. 

Public  Comments  Solicited 

We  are  soliciting  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

1.  The  reasons  why  the  proposed  rule 
amendment  should  or  should  not  be 
adopted; 

2.  Ciurent  or  plaimed  activities  within 
designated  or  proposed  manatee 
protection  areas  and  their  possible 
effects  on  manatees: 
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3.  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
rule  amendment: 

4.  Potential  adverse  effects  to  the 
manatee  associated  with  the  proposed 
rule  amendment; 

5.  Any  actions  that  could  be 
considered  in  lieu  of,  or  in  conjimction 
with,  the  proposed  amendment  that 
would  provide  comparable  or  improved 
manatee  protection; 

6.  Potential  means  of  conducting 
waterbome  activities  in  the  Barge  Canal 
in  such  a  way  as  to  ensure  that  take  of 
manatees  will  not  occiu-;  and, 

7.  The  appropriateness  of  the  public 
notification  process. 

Our  practice  is  to  make  all  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  pubhc  review 
during  regular  business  hours. 
Individu^  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  also  from  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  for  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
begiiming  of  your  comments.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  from  this  proposal. 

Public  Hearings 

The  ESA  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  this  proposal. 
Requests  for  hearings  must  be  made  in 
writing  and  should  be  addressed  to  the 
Field  Supervisor,  Jacksonville  Field 
Office  (see  ADDRESSES  section).  We  will 
publish  a  separate  notice  in  the  Federal 
Register  providing  information  about 
the  time  and  location  for  any  hearings. 
Written  comments  submitted  during  the 
comment  period  receive  equal 
consideration  with  those  comments 
presented  at  a  public  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  this 


proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
uiuiecessary  technical  language  or 
jargon  that  interferes  with  the  clarity? 
(3)  Does  the  format  of  the  proposed  r\ile 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity?  (4)  Is  the  description 
of  the  proposed  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  (5)  What  else  could 
we  do  to  make  the  proposed  rule  easier 
to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this 
proposed  rule  easier  to  understand  to: 
Office  of  Regulatory  Affairs,  Department 
of  the  Interior,  Room  7229,  1849  C 
Street,  NW.  Washington.  DC  20240. 

Required  Determinatioiis 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  proposed 
rule  is  not  a  significant  regulatory 
action.  The  Office  of  Management  and 
Budget  makes  the  final  determination 
under  Executive  Order  12866. 

a.  This  proposed  rule  will  not  have  an 
annual  economic  impact  of  $100  million 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  xmits  of  government.  A  cost- 
benefit  analysis  is  not  required.  We  do 
not  expect  that  any  significant  economic 
impacts  would  result  from  the  proposed 
rule  amendment.  The  purpose  of  this 
proposed  rule  is  to  establish  a  process 
that  will  allow  the  public  to  apply  for 
authorization  to  conduct  otherwise 
prohibited  activities  within  the  Barge 
Canal,  and  to  allow  us  to  provide  such 
authorization  upon  finding  that  the 
activities  *ill  not  result  in  take  of 
manatees. 

b.  This  proposed  rule  is  consistent 
with  the  approach  used  by  the  State  of 
Florida  to  protect  manatees,  although 
more  protective  measures  may  be 
deemed  necessary.  We  recognize  the 
important  role  of  State  and  local 
partners,  and  we  continue  to  support 
and  encourage  State  and  local  measures 
to  improve  manatee  protection. 
Therefore,  we  are  eager  to  work  with 
State  and  local  agencies  to  develop  and 
implement  measures  to  protect 
manatees.  We  welcome  their  comments 
and  participation  to  increase  the 
likelihood  of  consistency  of  our  final 
action  with  possible  future  action  by  the 
State  or  local  agencies. 

c.  This  proposed  rule  will  not 
materially  affect  entitlements,  grants. 


user  fees,  loan  programs,  or  the  rights 
and  obligations  of  thefr  recipients.  No 
entitlements,  grants,  user  fees,  loan 
programs  or  the  rights  and  obligations  of 
their  recipients  are  expected  to  occur, 
d.  This  proposed  rule  will  not  raise 
novel  legal  or  policy  issues. 

Regulatory  Flexibility  Act 

I  certify  that  this  proposed  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
as  defined  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  An 
initial/final  Regulatory  Flexibility 
Analysis  is  not  required.  Accordingly,  a 
Small  Entity  Compliance  Guide  is  not 
required. 

On  August  10,  2001,  we  proposed  in 
the  Federal  Register  creation  of  16 
manatee  protection  areas  in  Florida  (66 
FR  42318),  and  on  January  7,  2002,  we 
published  in  the  Federal  Register  final 
designations  for  two  of  those  sites — the 
Barge  Canal  and  Sykes  Creek  in  Brevard 
County  (67  FR  680).  In  conjunction  with 
the  August  10  rulemaking  proposal,  we 
conducted  a  public  hearing  in 
Melbourne,  FL,  and  a  60-day  public 
notice  and  comment  period  to 
determine  the  activities  occurring  in 
Barge  Canal  and  Sykes  Creek,  among 
other  sites,  that  might  be  affected  by  the 
creation  of  manatee  protection  areas.  In 
our  final  rule  of  January  7.  2002,  we 
published  information  we  had  compiled 
on  the  general  economic  characteristics 
and  employment  statistics  for  Brevard 
County  and  concluded  that  the 
designation  of  both  sites  as  manatee 
refuges  would  "not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  as  defined  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)."  (67  FR  691)  The  current 
proposed  nUe  woiUd  create  a 
mechanism  whereby  entities  that 
receive  a  letter  of  authorization  would 
be  excepted  tiom  the  regulations 
governing  the  Barge  Canal  manatee 
protection  area.  Based  on  the  foregoing, 
we  believe  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  proposed  rule  is  not  a  major  rule 
under  5  U.S.C.  804(2).  This  proposed 

rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  It  is  imlikely  that 
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unforeseen  changes  in  costs  or  prices  for 
consiuners  will  stem  fr^m  this  proposed 
rule. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  irnovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

nfiinded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

a.  This  rule  will  not  "significantly  or 
imiquely"  affect  small  governments.  A 
Small  Govenunent  Agency  Plan  is  not 
required. 

b.  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e.,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Takings 

I  In  accordance  with  Executive  Order 
2630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
The  purpose  of  this  rule  is  to  establish 
a  mechanism  by  which  persons  wishing 
to  engage  in  specific  activities  within 
the  Barge  Caned  manatee  protection  area 
may  request  and,  as  appropriate,  receive 
a  determination  from  us  that  the 
proposed  activity  will  not  result  in  take 
of  manatees  and  is,  therefore,  excepted 
bom  the  restrictions  imposed  by  the 
designation. 

Federalism 

I   In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  This  rule 
will  not  have  substantial  direct  effects 
on  the  State  of  Florida,  in  the 
relationship  between  the  Federal 
Government  and  the  State,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Civil  Justice  Reform 

I  In  accordance  with  Executive  Order 
2988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  does  not  contain 
collections  of  information  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
Because  this  proposed  rule  affects  a 
limited  area  (the  Barge  Canal),  and  due 
to  the  fact  that  only  one  entity  has 
requested  an  exception  to  the 
restrictions  imposed  per  our  designation 


of  the  Barge  Canal  as  a  manatee 
protection  area,  we  anticipate  that  fewer 
than  10  local  governments,  individuals, 
businesses,  or  organizations,  will  seek 
exceptions  under  this  rule. 

National  Environmental  Policy  Act 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the   - 
National  Environmental  Policy  Act 
(NEPA).  We  have  determined  that  this 
rule  is  categorically  excluded  under 
NEPA  because  it  relates  to  policies, 
directives,  regulations  and  guidelines  of 
an  administrative,  financial,  legal, 
technical  or  procedural  nature;  or  the 
environmental  effects  of  which  are  too 
broad,  speciUative  or  conjectiual  to  lend 
themselves  to  meaningful  analysis  and 
will  later  be  subject  to  the  NEPA 
process,  either  collectively  or  case-by- 
case  (516  DM  2,  Appendix  1.10). 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Goverrunent-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951).  E.O. 
13175.  and  512  DM  2,  we  have 
evaluated  possible  effects  on  federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects. 

Energy  Supply,  Distribution  or  Use 
(Executive  Order  13211) 

On  May  18,  2001,  the  President  issued 
Executive  Ordec  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
imdertaking  certain  actions.  Because 
this  proposed  rule  amendment  is  not  a 
significant  regidatory  action  under 
Executive  Order  12866.  and  because  it 
establishes  a  process  for  excepting  from 
regulation  otherwise  prohibited 
activities  within  the  Barge  Canal,  it  is 
not  expected  to  significantly  affect 
energy  supplies,  distribution,  and  use. 
Therefore,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

Author 

The  primary  author  of  this  document 
is  Peter  Benjamin  (see  ADDRESSES 
section). 

Authority 

The  authority  to  establish  manatee 
protection  areas  is  provided  by  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407).  as 
amended. 


List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgatien 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations, 
as  follows: 


PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.108  by  revising 
paragraph  (c)(l)(ii)  and  adding 
paragraph  (c)(l)(iii)  to  read  as  follows: 

***** 

(ii)  Watercraft  must  proceed  at  slow 
speed  (channel  included)  all  year  luiless 
the  Director  has  granted  authorization  to 
conduct  an  otherwise  prohibited 
activity  imder  paragraph  (c)(l)(iii)  of 
this  section. 

(iii)  Any  waterbome  activity 
otherwise  prohibited  by  this  subpart 
may  be  authorized  within  the  Barge 
Canal  manatee  protection  ar^a  if  the 
Director  finds  that  such  activity  vdll  not 
cause  the  take  of  manatees. 

(A)  Persons  who  want  to  conduct 
otherwise  prohibited  activities  in  the 
Barge  Canal  manatee  protection  area 
must  submit  a  request  for  authorization 
to  the  Director.  Requests  for 
authorization  must  include  a 
description  of  the  proposed  activity, 
including  the  timing  and  duration  of  the 
activity,  specific  measures  that  will  be 
undertaken  in  association  vdth  the 
proposed  activity  to  ensure  that  take  of 
manatees  does  not  occur,  and  any  other 
information  that  the  Director  may  deem 
relevant  to  the  evaluation  of  the  request. 

(B)  Upon  receipt  ofa  complete  request 
for  authorization,  the  Director  will 
publish  notification  of  receipt  of  the 
request  in  the  Federal  Register.  To  the 
maximiun  extent  practicable,  the 
Director  will  make  a  determination  of 
approval  or  denial  within  120  days.  If 
the  Director  decides  to  issue  to  a  letter 
of  authorization,  it  will  include  terms 
and  conditions  specific  to  the  activity. 
Examples  of  such  terms  and  conditions 
include,  but  are  not  limited  to, 
maximum  allowable  vessel  speed,  time 
and  duration  of  operation,  manatee 
watch  protocols,  use  of  specialized 
equipment,  and  monitoring  and 
reporting  requirements.  Letters  of 
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authorization  will  specify  the  period  of 
validity,  but  will  not  exceed  60  months. 
Upon  approving  or  denying  a  request, 
the  Director  will  publish  notification  of 
the  decision  in  the  Federal  Register. 

(C)  The  person  conducting  the 
authorized  activity  must  be  in 
possession  of  a  letter  of  authorization. 
Violation  of  any  of  the  terms  and 
conditions  of  the  authorization  may 
result  in  suspension  or  withdrawal  and 
appropriate  penalties  provided  in  the 
Marine  Mammal  Protection  Act  (16 
U.S.C.  1375)  or  Endangered  Species  Act 
(16  U.S.C.  1531).  The  Director  may 
revoke  a  letter  of  authorization  upon 
determining  that  the  activity  is  likely  to 
cause  a  taking  of  manatees  or  impede 
the  recovery  of  the  species  or  if  the 
person  who  has  been  issued  the  letter  of 
authorization  is  convicted  of  a  violation 
of  State  or  Federal  conservation  laws. 
All  other  Federal.  State,  and  local 
requirements  continue  to  apply. 

(D)  The  Director  will  notify  Federal 
and  State  conservation  agencies  and 
other  appropriate  law  enforcement 
officials  of  any  letters  of  authorization 
granted  under  paragraph  (c}(l)(iii)  of 
this  section. 

Dated:  April  2,  2002. 
Paul  Hoffinan, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

IFR  Doc.  02-9224  Filed  4-15-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

p.D.  040302B] 

Pacific  Hshery  Management  Councii; 
Notice  of  intent 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  an 

enviroimiental  impact  statement  (EIS); 

request  for  written  comments. 


SUMMARY:  NMFS  and  the  Pacific  Fishery 
Management  Council  (Council) 
announce  their  intent  to  prepare  an  EIS 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  for  Amendment  16  to  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP).  This  amendment  will 
incorporate  rebuilding  plans  for 
groundfish  species  that  have  been 


declared  overfished  by  the  Secretary  of 
Commerce  (Secretary)  pursuant  to  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The 
amendment  will  also  establish 
procedures  for  periodic  review  and 
revision  of  rebuilding  plans.  The 
Council  has  already  held  public  scoping 
meetings  and  will  continue  to  accept 
written  comments  to  determine  the 
issues  of  concern  and  the  appropriate 
range  of  management  alternatives  to  be 
addressed  in  the  EIS. 
DATES:  Written  conunents  will  he 
accepted  on  or  before  May  31.  2002. 
ADDRESSES:  Send  comments  on  issues 
and  alternatives  for  the  EIS  to  John 
DeVore,  Pacific  Fishery  Management 
Council.  7700  NE  Ambassador  Pl..  Suite 
200.  Portland.  OR  97220  or  Becky 
Renko.  NMFS,  Northwest  Region.  7600 
Sand  Point  Way  NE.  BIN  C15700,  Bldg. 
1.  Seattle.  WA  98115-0070.  Comments 
also  may  be  sent  via  facsimile  (fax)  to 
the  Council  at  503-326-6831. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Devore,  phone:  503-326-6352;  fax:  503- 
326-6831  and  e-mail: 
fohn.Devore@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Magnuson-Stevens  Act,  the  United 
States  has  management  authority  over 
all  living  marine  resources  within  the 
exclusive  economic  zone  (EEZ),  which 
extends  from  three  to  200  nautical  miles 
offshore.  The  Council  develops  FMPs 
and  FMP  amendments  governing 
fisheries  off  the  coasts  of  California. 
Oregon  and  Washington  for  approval 
and  implementation  by  the  Secretary  of 
Commerce. 

The  Council  implemented  the  original 
Groundfish  FMP  in  1982.  Groundfish 
stocks  are  harvested  in  numerous 
commercial,  recreational,  and  tribal 
fisheries  in  state  and  Federal  waters  off 
the  West  Coast.  Groundfish  are  also 
harvested  incidentally  in  non- 
groundfish  fisheries,  most  notably 
fisheries  for  pink  shrimp,  spot  and 
ridgeback  prawns,  California  halibut, 
and  sea  cucumbers. 

The  FMP  manages  82  species,  of 
which  eight  have  been  declared 
overfished  by  the  Secretary  pursuant  to 
the  Magnuson-Stevens  Act  and 
overfishing  criteria  adopted  by  the 
Coimcil  under  Amendment  11  to  the 
FMP.  Under  Section  304(e)(3)  of  the 
Magnuson-Stevens  Act  (16  U.S.C. 
1854(e)(3)).  the  Coimcil  is  required, 
within  one  year,  to  prepare  an  FMP, 
FMP  amendment,  or  proposed 
regulations  to  rebuild  any  species  that 
has  been  declared  overfished.  In  2000. 


after  three  species  had  been  declared 
overfished.  NMFS  approved 
Amendment  12  to  the  Groundfish  FMP. 
Amendment  12  provided  that  rebuilding 
plans  would  be  developed  according  to 
so-called  "framework  procedures" 
under  the  Groundfish  FMP,  but  would 
not  be  incorporated  directly  into  the 
FMP  itself.  Amendment  12  was 
subsequently  deemed  inconsistent  with 
the  Magnuson-Stevens  Act  in  the  case  of 
Natural  Resources  Defense  Council  v. 
Evans,  168  F.  Supp.2d  1149  (N.D.  Calif. 
2001).  in  that  the  rebuilding  plans  were 
not  made  part  of  the  FMP.  The  court 
also  found  that  the  environmental 
assessment  prepared  for  Amendment  12 
was  deficient  under  NEPA  for  failure  to 
adequately  discuss  appropriate 
alternatives. 

Amendment  16  to  the  FMP.  which  is 
now  in  development,  is  intended  to 
comply  with  the  Court's  directive  to 
include  rebuilding  plans  in  the  FMP. 
and  also  to  provide  for  rebuilding  of 
additional  species  that  have  been 
declared  overfished.  Specifically, 
rebuilding  plans  for  five  of  the  eight 
overfished  stocks  (lingcod.  cowcod. 
Pacific  ocean  perch  (POP),  widow 
rockfish.  and  darkblotched  rockfish) 
will  be  incorporated  into  the  FMP 
through  Amendment  16.  Three 
additional  rebuilding  plans  (for 
bocaccio.  canary  rockfish  and  yelloweye 
rockfish)  are  pending  the  completion  of 
new  stock  assessments  and  rebuilding 
analyses,  and  will  be  adopted  in 
subsequent  plan  amendments. 

Initially,  NMFS  intended  to  prepare 
an  environmental  assessment  (EA)  for 
Amendment  16.  An  EA  is  used  to 
determine  whether  the  proposed  action 
(in  this  case  adopting  rebuilding  plans 
and  procedures)  will  have  a  significant 
impact  on  the  human  enviroimient,  as 
defined  by  NEPA  and  its  implementing 
regulations.  If  a  significant  impact  is 
anticipated  to  occur,  an  EIS  must  be 
prepared.  During  public  scoping  for  the 
EA.  it  became  apparent  that  the 
proposed  action  may  cause  significant 
impacts,  so  NMFS  decided  to  proceed' 
with  an  EIS  rather  than  an  EA. 

Alternatives 

As  currently  planned,  the 
Amendment  16  EIS  wrill  evaluate  the 
effects  of  two  sets  of  alternatives  that 
might  be  adopted  under  Amendment  16. 
The  first  set  of  alternatives  will  address 
the  effects  of  different  procedures  that 
might  be  followed  for  revising 
rebuilding  plans.  This  could  include  a 
variety  of  strategies  based  on  the  results 
of  the  bieimial  reviews  of  rebuilding 
plans  required  by  section  304(e)(7)  of 
the  Magnuson-Stevens  Act  at  16  U.S.C. 
1854(e)(7).  The  second  set  of 
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alternatives  will  analyze  effects  of 
different  rebuilding  parameters.  These 
parameters  include  the  teirget  rebuilding 
period,  the  fishing  mortality 
management  strategy  (e.g..  constant 
catch  versus  constant  fishing  mortality 
rate)  and  rates  associated  with  the 
strategy,  and  levels  of  probability  or  risk 
that  rebuilding  targets  will  be  achieved. 

roping 
Public  involvement  in  the  scoping  of 
issues  and  alternatives  is  an  important 
part  of  the  EIS  process.  Meetings  of  the 


Council  have  been  and  will  continue  to 
be  the  principal  opportunities  for  public 
participation  in  scoping  Amendment -16 
alternatives  and  issues.  Scoping  began 
in  March  1999  when  lingcod  and  POP 
were  the  first  groundfish  species  to  be 
declared  overfished.  Since  that  time 
there  has  been  substantial  opportunity 
for  public  input  at  11  Coimcil  meetings. 
Since  the  proposed  action  has  already 
been  subject  to  a  lengthy  development 
process  that  has  included  early  and 
meaningful  opportunity  for  public 


participation,  no  additional  public 
hearings  are  planned.  However,  written 
comments  on  the  scope  of  issues  and 
alternatives  may  be  submitted  as 
described  under  ADDRESSES. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  9,  2002. 
lack  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[PR  Doc.  02-9203  Filed  4-15-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  oiles  that  are  appltcabte  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Doclwt  No.  02-023-1] 

Availability  of  Risk  Management 
Analysis  for  the  importation  of 
Clementines  From  Spain 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice  of  availability  and 
request  for  comnients. 


SUMMARY:  We  are  advising  the  public 
that  a  risk  management  analysis  has 
been  prepared  by  the  Animsd  and  Plant 
Health  Inspection  Service  relative  to  a 
proposed  rule  currently  under 
consideration  that  woiild  allow  the 
importation  of  Clementines  from  Spain 
to  resimie.  We  are  making  this  risk 
management  analysis  available  to  the 
public  for  review  and  comment. 
DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  May  16,  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-023-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-023-1.  If  you 
use  e-mail,  address  your  comment  to 
regulatJons@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-023-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  the  risk  management  analysis 
in  our  reading  room.  The  reading  room 
is  located  in  room  1141  of  the  USDA 
South  Building.  14th  Street  and 


Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 

coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals. who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis,  usda.gov/ppd/md/ 
webrepor.hUnl. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ron  A.  Sequeira.  Center  for  Plant  Health 
Science  and  Technology.  PPQ.  APHIS, 
1017  Main  Campus  Drive.  Suite  2500. 
Raleigh,  NC  27606-5202;  (919)  513- 
2663. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is 
considering  amending  the  fruits  and 
vegetables  regulations  to  allow  the 
importation  of  Clementines  from  Spain 
to  resume.  Until  recently.  APHIS 
allowed  the  importation  of  Clementines 
from  Spain  under  permit,  provided  that 
they  were  cold  treated  for  the 
Mediterranean  firuit  fly  (Ceratitis 
capitata)  (Medfly)  in  accordance  with 
the  Plant  Protection  and  Quarantine 
(PPQ)  Treatment  Manual,  which  is 
incorporated  by  reference  into  the 
regulations  at  7  CFR  300.1. 

In  December  2002,  APHIS  suspended 
the  importation  of  Clementines  from 
Spain  due  to  interceptions  of  live 
Medfly  larvae  in  Clementines  imported 
from  Spain.  Since  that  time,  APHIS  has 
conducted  reviews  of  the  clementine 
import  program  and  of  our  Medfly  cold 
treatment  protocol  in  general.  APHIS 
believes,  based  on  the  available 
evidence,  that  there  are  two  possible 
explanations  for  the  siuvival  of  Medfly 
larvae  in  imported  Spanish  Clementines 
during  the  2001-2002  shipping  season. 
One  is  that  despite  the  assumed 
mortality  rate  of  Medflies  following  the 
cold  treatment  (99.9968  percent),  any 
small  or  partial  failure  in  the 
application  of  the  cold  treatment  could 
have  allowed  Medflies  to  survive  in 
Clementines  imported  frttm  Spain  due  to 
the  above  average  levels  of  Medfly 
infestation  of  fruits.  Alternately,  it  is 
possible  that  the  level  of  Medfly 


infestation  in  imported  Clementines 
simply  overwhelmed  the  capabilities  of 
the  cold  treatment  process,  even  if  the 
treatment  was  properly  applied. 

At  the  request  of  the  Government  of 
Spain,  APHIS  has  considered  alternate 
strategies  to  mitigate  the  risk  posed  by 
Medflies  imported  in  Clementines  bom 
Spain.  Our  evaluation  of  proposed 
management  measures  is  documented  in 
a  pest  risk  management  analysis,  "Risk 
mitigation  for  tephritid  fruit  flies  with 
special  emphasis  on  risk  reduction  for 
commercial  imports  of  Clementines 
(several  varieties  of  Citrus  reticulata) 
fit)m  Spain"  (March  2002). 

The  risk  management  analysis  uses  an 
adaptation  of  a  type  of  risk  management 
approach  used  by  the  U.S.  Food  and 
Drug  and  Drug  Administration  (FDA) 
and  U.S.  Department  of  Agriculture's 
Food  Safety  and  Inspection  Service, 
called  a  hazard  analysis  and  critical 
control  point  (HACCP)  analysis. 

HACCP  analyses  have  been  foimd  to 
provide  an  effective  and  rational  means 
of  assuring  food  safety  from  harvest  to 
consimiption.  Preventing  problems  frtim 
occurring  is  the  paramount  goal 
underlying  any  HACCP  system,  and 
seven  basic  principles  are  employed  in 
the  development  of  HACCP  plans  that 
meet  the  stated  goal.  These  principles 
include  hazard  analysis,  critical  control 
point  identification,  establishment  of 
critical  limits,  procedures  for 
monitoring,  corrective  actions, 
verification  procedures,  and 
recordkeeping  and  documentation. 
Using  a  HAACP  approach,  if  a  deviation 
occurs  indicating  that  control  has  been 
lost,  the  deviation  is  detected  and 
appropriate  steps  are  taken  to 
reestablish  control  in  a  timely  manner  to 
ensvu«  that  potentially  hazardous 
products  do  not  reach  the  consumer. 

APHIS  has  adapted  the  HAACP 
approach  to  apply  to  the  analysis  of 
phytosanitary  measures.  To  distinguish 
our  adaptation  from  the  guidelines 
applicable  to  food  safety,  we  use  the 
name  phytosanitary  hazard  analysis  and 
critical  control  point  (PHAACP).  Using 
the  PHACCP  approach,  the  risk 
management  analysis  evaluates  the  risk 
reduction  potential  of  phytosanitary 
measures  employed  to  reduce  the  risk 
that  Clementines  imported  from  Spain 
could  be  infested  with  Medflies.  The 
PHAACP  approach  is  described  in 
generic  form  in  an  appendix  to  the  risk 
management  analysis. 
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'    The  risk  management  analysis  and 
appendices  are  available  in  our  reading 
room  (information  on  the  location  emd 
hours  of  the  reading  room  is  listed 
under  the  heading  ADDRESSES  at  the 
beginning  of  this  notice)  and  on  the 
Internet  at  http://www.aphis.usda.gov/ 
oa/clementine/index.html.  You  may 
also  request  a  copy  by  contacting  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

This  notice  solicits  public  comments 
on  the  risk  management  analysis.  We 
will  also  be  making  the  risk 
management  analysis  available  for 
public  comment  again  during  the 
comment  period  for  any  proposed  rule 
related  to  the  importation  of 
Clementines  from  Spain. 

Authority:  7  U.S.C.  166,  450,  7701-7772; 
21  U.S.C.  136  and  136a;  7  CFR  2.22,  2.80.  and 
371.3. 

Done  in  Wsishington,  DC,  this  11th  day  of 
April.  2002. 
W.  Ron  DeHaven. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(PR  Doc.  02-9212  Filed  4-15-02;  8:45  am] 
JNG  CODE  3410-34-P 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Sunken  Moose  Project;  Chequamegon/ 
Nicolet  National  Forest,  Bayfleid 
County,  Wl 

agency:  Forest  Service.  USDA 

ACTION:  Revised  notice,  intent  to  prepare 

An  Environmental  Impact  Statement 

SUMMARY:  The  Sunken  Moose  Analysis 
was  originally  published  in  the  Federal 
Register  on  April  24,  2001  (Vol.  66,  No. 
79  page  20622.  Tuesday,  April  24.  2001/ 
Notices).  The  Forest  Service  has  decided 
to  revise  the  proposed  action  for  several 
reasons.  The  purpose  and  need  for 
action  has  been  changed  as  a  result  of 
the  emerging  concerns  about  the 
potential  spread  of  an  exotic  insect  pest, 
the  gypsy  moth,  and  new  information 
provided  by  watershed  and  roads 
analysis  for  the  Sunken  Moose  Project. 
In  addition,  the  Responsible  Official 
identified  a  number  of  the  originally 
proposed  components  as  not  connected 
to  the  primary  activities,  and,  decided  to 
remove  these  dissimilar  actions  from 
consideration  (40  CFR  1508.25). 
Activities  removed  from  the.  original 
proposal  include,  erosion  control 
projects,  access  control  projects, 
prescribed  burning  for  natural  fuels 
reduction  and  wildlife  habitat 
improvements,  and  installation  of  dry 
hydrants.  These  potential  projects  will 


be  undertaken  in  separate  NEPA 
analyses. 

This  action  would  occur  entirely  on 
National  Forest  System  lands  within  the 
Northwest  Bajrfield  Peninsula  and 
Southeast  Bayfield  Peninsula 
watersheds  approximately  six  miles  east 
of  Washburn.  Wisconsin  in  T.48N, 
R.5W.  Section  6;  T.48N,  R.6W.  Sections 
1-24.  26-35;  T.48N.  R.7W.  Sections  1- 
3. 11-13.  25-26,  36;  T.49N,  R.5W, 
Sections  6-7, 18-19,  30-31;  T.49N. 
R6W;  T.49N,  R.7W,  Sections  1, 11-17, 
20-29,  32-36. 

The  Forest  Service  will  prepare  an 
environmental  impact  statement  (EIS)  to 
analyze  and  disclose  the  potential 
environmental  effects  of  the  project. 

The  purpose  of  the  Sunken  Moose 
project  is  to  implement  land 
management  activities  that  are 
consistent  with  direction  in  the 
Chequamegon  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan,  1986)  and  to  respond  to  specific 
needs  and/or  problems,  identified 
during  watershed  and  roads  analysis. 
The  purpose  and  need  for  this  proposal 
are: 

1 .  Restoring  and  maintaining  red  and 
white  pine  communities  at  levels  that 
are  consistent  with  providing  the 
desired  habitat  diversity  goals  of  the 
Forest  Plan  (pp.  IV-52  through  IV-55, 
IV-59  throu^  IV-60); 

2.  Maintaining  birch  woodlands  at 
levels  that  are  consistent  with  providing 
habitat  diversity  goals  consistent  with 
the  Forest  Plan  (IV-43  through  IV-44); 

3.  Improving  the  vigor  of  oak 
communities  to  minimize  mortality  and 
growth  loss  as  a  result  of  the  expanding 
infestations  of  gypsy  moth,  a  non-native, 
introduced  pest  of  forest  stands  (Forest 
Plan,  pp.  IV-23.  IV-52);  and 

4.  Ptoviding  saw  timber  and  other 
wood  related  commodities  for  local 
industries  and  communities  (Forest  Plan 
p.  IV-39). 

Proposed  Action:  The  Forest  Service 
proposes  to  implement  the  following 
activities  on  13.800  to  15,200  acres 
utilizing  a  variety  of  silvicultviral 
systems:  shelterwood  (23%), 
commercial  thiruiing  [77%).  The  timber 
produced  as  a  result  of  these  activities 
would  be  yarded  by  conventional 
ground-based  logging  systems  (e.g. 
tractor/ jammer,  forwarders  etc.).  In 
addition,  approximately  3,100  acres  of 
timber  stand  improvement  of  existing 
red  pine  plantations  would  be 
undertaken. 

Post-harvest  activities  would  include 
the  following:  prescribed  burning  for 
activity  fuel  abatement  and  site 
preparation  and  mechanical  preparation 
for  reforestation,  and  tree  planting. 


In  order  to  facilitate  log  and/or  wood 
product  haul  and  minimize 
sedimentation  approximately  3.5  miles 
of  permanent  road  and  9.0  miles  of 
temporary  road  would  be  constructed. 
Approximately  Vz  mile  of  Forest  Road 
697  would  be  re-constructed  to  reduce 
run-off  into  Four  Mile  Creek  and 
approximately  Wmile  of  Forest  Road 
433  would  be  re-located  to  improve  the. 
stream  crossing  on  Lenawee  Creek. 
Finally,  about  4  miles  of  classified  roads 
and  13.5  miles  of  un-classified  roads  not 
needed  for  management  activities  would 
be  decommissioned. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received 
within  30  days  following  publication  of 
this  notice  to  receive  timely 
consideration  in  the  preparation  of  the 
draft  EIS. 

ADDRESSES:  Send  written  comments  and 
suggestions  on  the  proposed  action,  or 
requests  to  be  placed  on  the  project 
mailing  list,  to:  Chris  Worth,  District 
Ranger,  Washburn  Ranger  District,  P.O. 
Box  578, 113  East  Bayfield  St., 
Washburn,  WI  54891.  E-mail  comments 
should  have  a  subject  line  that  reads 
"NEPA  Washburn — Sunken  Moose"  and 
be  sent  to  rkiewit@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Kiewit,  Interdisciplinary  Team  Leader, 
Washburn  Ranger  District,  P.O.  Box  578, 
113  East  Bayfield  St.,  Washburn.  WI 
54891,  phone  (715)  373-2667.  or  email 
at  rkJewit®fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  notice  is 
included  to  help  the  reviewer  determine 
if  they  are  interested  in  or  are 
potentially  affected  by  proposed 
management  activities.  Those  who  wish 
to  provide  comments,  or  are  otherwise 
interested  in  or  affected  by  the  project, 
are  encouraged  to  obtain  additional 
information  from  the  contact  identified 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  Notice. 

Responsible  Official — The  District 
Ranger  of  the  Washburn  Ranger  District. 
Chris  Worth,  is  the  Responsible  Official 
for  making  project-level  decisions, 
within  the  project  area. 

Preliminary  Concerns —  Scoping 
conducted  in  April,  2001  resulted  in  54 
responses.  The  Interdisciplinary  Team 
examined  letters,  e-mails  and  telephone 
conversations  that  were  received  by  the 
Responsible  Official.  The  Team 
identified  two  significant  issues:  (1) 
Timber  harvest  could  fragment  the 
forested  landscape,  resulting  in 
degradation  of  habitat  for  interior  forest 
species;  and  (2)  proposed  silvicultural 
prescriptions  would  not  change  the 
current  plant  communities  towards 
early  succession  pioneering  species 
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(such  as  aspen  and  scrub  oak)  compared 
to  other  methods  such  as  clearcutting. 
The  interdisciplinary  tea5i  will  review 
any  additional  comments  and  will 
examine  those  irresolvable  issues  that 
would  drive  issues  and  alternative 
development. 

Public  Participation — The  Forest 
Service  is  seeking  comments  from 
Federal,  State,  and  local  agencies,  as 
well  as  local  Native  American  tribes  and 
other  individuals  or  organizations  that 
may  be  interested  in  or  affected  by  the 
proposed  action.  Comments  received  in 
response  to  this  notice  will  become  a 
matter  of  public  record.  While  public 
participation  is  welcome  at  any  time, 
comments  on  the  proposed  actions 
received  within  30  days  of  this  notice 
will  be  especially  useful  in  the 
preparation  of  the  draft  EIS.  Timely 
comments  will  be  used  by  the 
interdisciplinary  team  to:  (1)  Identify 
any  additional  potential  issues 
associated  with  the  proposed  actions; 
(2)  develop  alternatives  to  the  proposed 
actions  that  respond  to  the  identified 
needs  and  significant  issues;  3)  and 
frame  the  analysis  of  potential 
environmental  effects  of  the  alternatives 
considered  in  detail.  In  addition,  the 
public  is  encouraged  to  contact  and/or 
visit  Forest  Service  officials  at  any  time 
during  the  plaiming  process.  At  this 
time,  the  Forest  anticipates  sponsoring 
either  an  open  house  or  field  tour  of  the 
project  when  the  DEIS  is  released  for 
public  review  and  comment. 

Relationship  to  Forest  Plan  Revision— 
The  Chequamegon-Nicolet  National 
Forest  is  in  the  process  of  revising  and 
combining  the  existing  Land  and 
Resource  Management  Plans  (Forest 
Plans)  for  the  Chequamegon  National 
Forest  and  the  Nicolet  National  Forest, 
which  were  administratively  separate  at 
the  time  the  Forest  Plans  were 
developed.  A  Notice  of  Intent  to  revise 
and  combine  the  Forest  Plans  was 
issued  in  1996;  As  part  of  this  process, 
various  inventories  and  evaluations  are 
occurring.  Additionally,  the  forest  is  in 
the  process  of  developing  alternative 
land  management  scenarios  that  coidd 
change  the  desired  future  conditions 
and  management  direction  for  the 
Forest.  A  Draft  Environmental  Impact 
Statement  (DEIS)  will  be  published  in 
the  near  future  that  will  disclose  the 
consequences  of  the  different  land 
management  direction  scenarios 
considered  in  detail.  As  a  result  of  the 
Forest  Plan  revision  effort,  the  Forest 
has  new  and  additional  information 
beyond  that  used  to  develop  the  existing 
Forest  Plans.  This  information  will  be 
used  where  appropriate  in  the  analysis 
of  this  project  to  disclose  the  effects  of 


the  proposed  activities  and  any 
alternatives  developed  in  detail. 

The  decisions  associated  with  the 
analysis  of  this  project  will  be 
consistent  with  the  existing  Forest  Plan, 
unless  amended,  for  the  Chequamegon. 
Under  regulations  of  the  National 
Environmental  Policy  Act  (40  CFR 
1506.1).  the  Forest  Service  can  take 
actions  while  work  on  a  Forest  Plan 
revision  is  in  progress  because  a 
programmatic  Enviroiunental  Impact 
Statement-the  existing  Forest  Plan  Final 
EIS,  already  supports  the  actions.  The 
relationship  of  this  project  to  the 
proposed  FP  revision  will  be  considered 
as  appropriate  as  part  of  this  planning 

effort. 

Estimated  Dates  for  Filing— h  is 
anticipated  that  the  Draft  EIS  will  be 
filed  with  the  Environmental  Protection 
Agency  and  available  for  public  review 
by  August  2002.  A  45-day  comment 
period  will  follow  publication  of  a 
Notice  of  Availability  of  the  draft  EIS  in 
the  Federal  Register.  Comments 
received  on  the  draft  EIS  will  be  used 
to  prepare  of  a  final  EIS,  expected  in 
early  2003.  A  Record  of  Decision  (ROD) 
will  be  issued  at  that  time  along  with 
the  publication  of  a  Notice  of 
Availability  of  the  final  EIS  and  ROD  in 
the  Federal  Register. 

The  Reviewer's  Obligation  to 
Comment— The  Forest  Service  believes 
it  is  important  at  this  early  stage  to  give 
reviewers  notice  of  several  coiul  rulings 
related  to  public  participation  in  the 
enviroiunental  review  process.  First, 
reviewers  of  the  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  in  such  a  way 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  513 
(1978).  Also,  enviroiunental  objections 
that  could  be  raised  at  the  draft  EIS  state 
but  that  are  not  raised  until  after 
completion  of  the  final  EIS  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016, 
1022  (9th  Cir.  1986),  and  Wisconsin 
Heritages  Ubc,  v.  Harris.  490  F  Supp. 
1334, 1338  (E.D.  Wis.,  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  45-day 
comment  period  of  the  draft  EIS  in  order 
that  substantive  comments  and 
objections  are  available  to  the  Forest 
Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 
the  proposed  action,  comments  should 
be  as  specific  as  possible.  Reviewers 
may  wish  to  refer  to  the  Council  on 


Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Dated:  April  5,  2002. 
Robert  Lueckel, 

Acting  Forest  Supervisor.  Chequamegon/ 
Nicolet  National  Forest,  1170  4th  Ave.  S.. 
Park  Falls.  WI 54552. 
(FR  Doc.  02-9161  Filed  4-15-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revision  of  l.and  and  Resource 
Iflanagement  Pian  for  ttie  Marli  Twain 
National  Forest;  Barry,  Bollinger, 
Boone,  Butler,  Callawray,  Carter, 
Cttristian,  Crawford,  Dent,  Douglas, 
Howell,  iron,  l.aclede,  Madison, 
Oregon,  Ozartc,  Phelps,  Pulaski, 
Reynolds,  Ripley,  St.  Genevieve,  St. 
Francis,  Shannon,  Stone,  Taney, 
Texas,  Washington,  Wayne,  and  Wright 
Counties,  MO 

agency:  Forest  Service.  USDA. 
action:  Notice  of  Intent  to  prepare 
environmental  impact  statement  (EIS). 


summary:  The  USDA  Forest  Service 
intends  to  prepare  an  EIS  for  revising 
the  Mark  Twain  National  Forest  Land 
and  Resource  Management  Plan  (Forest 
Plan)  pursuant  to  16  U.S.C.  1604(f)(5) 
and  USDA  Forest  Service  National 
Forest  System  Land  and  Resource 
Management  Planning  regulations  (36 
CFR  219.)  The  revised  Forest  Plan  will 
supersede  the  current  Forest  Plan, 
which  the  regional  forester  approved 
Jxme  23, 1986,  and  has  been  amended  25 
times.  This  notice  describes  the  focus 
areas  of  change,  the  estimated  dates  for 
filing  the  EIS,  the  information 
concerning  public  participation,  and  the 
names  and  addresses  of  the  responsible 
agency  official  and  the  individual  who 
can  provide  additional  information. 
DATES:  Your  comments  on  this  Notice  of 
Intent  (NOI)  should  be  submitted  in 
writing  by  August  2,  2002.  The  Draft  EIS 
is  expected  to  be  available  for  public 
review  by  November  2004.  The  Final 
EIS  and  revised  Forest  Plan  are  expected 
to  be  completed  by  October  2005. 
ADDRESSES:  Send  written  comments  to: 
NOI— FP  Revision,  Mark  Twain 
National  Forest,  401  Fairgrounds  Road, 
RoUa,  MO  65401 .  Electronic  mail 
should  include  "Forest  Plan  Revision" 
in  the  subject  line,  and  be  sent  to: 
mailTOomj9:_markJwain@fs.fed.ns 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Watts,  Forest  Planner,  at  573- 
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341-7471,  TTY  573-341-7453. 
Information  will  also  be  posted  on  the 
forest  web  page  at  www.fs.fed.us/r9/ 
marktwain/ 

Responsible  Official:  Regional 
Forester,  Eastern  Region,  310  W. 
Wisconsin  Ave,  Milwaukee,  Wisconsin 
53203. 

SUPPLEMENTARY  INFORMATION:  The 
Regional  Forester  for  the  Eastern  Region 
gives  notice  of  the  agency's  intent  to 
prepare  an  EIS  to  revise  the  Mark  Twain 
Forest  Plan.  The  Regional  Forester 
approved  the  original  Mark  Twain 
Forest  Plan  in  June  1986.  This  plan 
guides  the  overall  management  of  the 
Mark  Twain  National  Forest. 

The  National  Forest  Management  Act 
requires  that  national  forests  revise 
fcarest  plans  at  least  every  15  years 
(U.S.C.  1604[f][5l).  Additional 
indicators  of  the  need  to  revise  the  1986 
Mark  Twain  Forest  Plan  are:  (1)  Land 
conditions  and  public  demands  have 
changed,  (2)  agency  policies  and 
strategic  priorities  have  changed,  (3) 
results  of  monitoring  and  evaluation 
suggest  the  need  for  revision,  (4)  new 
information  is  available,  and  (5) 
suggestions  for  changes  have  been  made 
by  those  interested  in  management  of 
the  Mark  Twain  National  Forest. 

The  Nature  and  Scope  of  the  Decision 
to  be  Made:  Forest  plans  make  the 
following  types  of  decisions: 

1 .  Forest-wide  multiple-use  goals  and 
objectives.  Goals  describe  a  desired 
condition  to  be  achieved  sometime  in 
the  future.  Objectives  are  concise,  time- 
specific  statements  of  measurable 
planned  results  that  respond  to  the 
goals. 

2.  Forest-wide  management  direction 
and  requirements.  These  include 
limitations  on  management  activities,  or 
advisable  courses  of  action  that  apply 
across  the  entire  forest. 

i  3.  Management  direction  specific  to 
certain  portions  (management  areas)  of 
the  Forest.  This  includes  the  desired 
future  condition  for  different  areas  of 
the  forest,  and  the  accompanying 
management  direction  to  help  achieve 
that  condition. 

4.  Lands  suited  and  not  suited  for 
resource  use  and  production  (e.g.  timber 
management). 

5.  Monitoring  and  evaluation 
requirements  needed  to  gauge  how  well 
the  plan  is  being  implemented. 

6.  Recommendations  to  Congress,  if 
any  (e.g.  additional  Wilderness 
designation). 

The  scope  of  this  decision  is  limited 
to  revisiting  only  those  portions  of  the 
current  Forest  Plan  that  need  revision, 
update,  or  correction.  We  propose  to 
narrow  the  scope  of  revising  the  Forest 


Plan  by  focusing  on  topics  identified  as 
being  most  critically  in  need  of  change. 

Revision  Topics:  Many  soiuces  were 
reviewed  to  identify  the  parts  of  the 
current  Forest  Plan  that  need  revision, 
update,  or  correction.  These  sources 
included:  comments  from  the  public, 
interested  groups,  government  officials. 
State  and  Federal  agencies,  and  Forest 
Service  employees;  results  of 
monitoring  and  evaluation;  changes  in 
law  and  policy;  relevant  new  scientific 
information;  the  1991  five-year  review 
of  the  Forest  Plan;  and  the  Ozark- 
Ouachita  Highlands  Assessment. 

Based  on  our  review  of  the  current 
Forest  Plan  and  the  sources  listed  above, 
we  propose  that  the  Forest  Plan  revision 
focus  on  improving  management  in  the 
following  areas: 

1.  Vegetation  and  Timber  Management 

a.  Identify  lands  suited  to  timber 
production. 

b.  Maintain  oak-hickory,  shortleaf 
pine  and  oak-pine  communities  by 
providing  for  adaptive  management  and 
greater  flexibility  of  silvicultural 
techniques. 

2.  Ecological  Sustainability  and 
Ecosystem  Health 

a.  Restore  and  maintain  healthy  forest 
ecosystems  in  response  to  oak  decline; 
provide  a  healthier  balance  of  shortleaf 
pine  and  white  oak;  restore  open 
woodland  habitats. 

b.  Encourage  natiu'al  vegetation  by 
allowing  pine  and  oak  reforestation  and 
stand  improvement  in  a  wider  variety  of 
situations. 

c.  Provide  a  wide  diversity  of  natural 
communities  and  wildlife  habitat 
conditions. 

d.  Revise  list  of  management  indicator 
species. 

3.  Fire  Management 

a.  Use  prescribed  fire  to  restore 
ecosystems,  reduce  hazardous  fuels, 
maintain  healthy  forests  and  provide 
wildlife  habitat. 

b.  Manage  wildland  fires  to  protect 
life  and  property. 

c.  Improve  and  maintain  forest  health 
and  reduce  the  intensity  of  wildland 
fires  through  a  proactive  approach  to 
fire  and  fuels  management. 

4.  Management  Area  Boundaries  and 
Prescriptions 

a.  Adjust  management  area 
boundaries  where  needed  to  incorporate 
ecological  land  types,  current  social 
demands,  and  management 
practicalities. 

b.  Evaluate  inventoried  roadless  areas 
for  Wilderness  designation.  Determine 
the  most  appropriate  use  and 


management  for  inventoried  roadless 
areas  not  recommended  to  Congress  for 
Wilderness  designation^  Determine 
eligibility  and  highest  potential 
classification  for  any  rivers  identified 
with  potential  for  inclusion  in  the 
Nation's  wild  and  scenic  river  system. 

5.  Riparian  Management 

a.  Restore  and  maintain  the  ecological 
function  of  riparian  areas,  emphasizing 
the  ecological  processes  that  riparian 
areas  play  in  supporting  aquatic  systems 
and  water  quality;  define  riparian  areas 
and  aquatic  ecosystems  based  on  plant 
commimity,  soil  and  hydrologic  criteria; 
protect  water  quality  and  ecological 
processes  associated  with  karst  terrain 
and  karst  featiues. 

Additional  detail  on  the  Revision 
Topics  is  available  in  the  document 
titled  "Assessment  of  the  Need  For 
Change  in  the  Revision  of  the  Mark 
Twain  National  Forest  Land  and 
Resource  Management  Plan."  You  are 
encoiuaged  to  review  this  additional 
document  before  commenting  on  the 
Notice  of  Intent.  You  may  request  the 
additional  information  as  indicated  in 
the  ADDRESSES  and  FOR  FURTHER 
INFORMATION  CONTACT  sections  of  this 
notice; 

Other  Changes:  In  addition  to  the 
major  revision  topics  listed  above,  we 
anticipate  meiking  other  changes  that  are 
important  as  direction  for  the  forest  but 
which  tend  to  be  narrow  in  scope.  These 
changes,  which  are  listed  below,  would 
not  affect  many  resources  or  result  in 
significant  changes  in  the  plan. 

1.  Access  and  Transportation 
Management 

a.  Modify  or  eliminate  road  density 
standards  in  management  area 
prescriptions. 

b.  Eliminate  "woods  roads" 
designation. 

c.  Eliminate  the  Forest  Plan  ■ 
Transportation  Map. 

d.  Clarify  existing  plan  direction  for 
off-highway  vehicle  (OHV)  and  all- 
terrain  vehicle  (ATV)  use  on  the  forest. 

2.  Scenery  Management  System 

a.  Replace  the  current  Visual 
Management  System  with  the  national 
Scenery  Management  System. 

3.  Monitoring  and  Evaluation 

a.  Revise  the  monitoring  strategy  to 
focus  on  information  that  will  enhance 
understanding  of  resource  management 
issues,  is  measurable  and  scientifically 
supported,  and  is  feasible  given 
probably  budgets. 

We  also  propose  making  changes  of 
an  editorial  nature.  These  could  include 
changes  to  explain  or  clarify  direction  in 
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the  existing  plan,  remove  items  that  do 
not  pertain  to  the  six  Forest  Plan 
decisions,  or  remove  direction  that  can 
be  found  elsewhere,  such  as  in  the 
Forest  Service  Directives  System.  These 
changes  would  not  represent  a  change 
in  the  direction,  goals  or  objectives  in 
the  Plan. 

Topics  beyond  the  scope  of  this  Forest 
Plan  Revision:  Forest  plan  decisions  do 
not  change  laws,  regulations  or  rights. 
The  revised  Forest  Plan  will  only  make 
decisions  that  apply  to  National  Forest 
System  lands.  The  revised  Forest  Plan 
will  make  no  decisions  regarding 
management  or  use  of  privately  owned 
lands  or  reserved  and  outstanding 
mineral  estates. 

Of  the  topics  suggested  for  change, 
some  appear  to  be  adequately  addressed 
in  the  1986  Forest  Plan,  as  amended, 
and  do  not  need  to  be  changed.  Others 
are  not  considered  to  be  among  the 
highest  priority  topics  to  be  included  in 
this  revision,  but  rather  can  be  differed 
to  be  addressed  in  future  amendments. 
For  a  discussion  of  the  process  used  to 
narrow  the  range  of  plan  revision  topics, 
see  the  dociunent  titled  "Assessment  of 
the  Need  For  Change  in  the  Revision  of 
the  Mark  Twain  National  Forest  Land 
and  Resource  Management  Plan."  You 
may  request  a  copy  of  this  document  as 
indicated  in  the  ADDRESSES  and  FOR 
FURTHER  INFORMATION  CONTACT  sections 
of  this  notice.  Some  of  the  Forest  Plan 
decisions  that  do  not  need  to  be 
changed  at  this  time  are: 

•  Management  for  Federally-listed 
and  other  sensitive  species — The  Forest 
Plan  was  amended  in  2000  and  2001  to 
incorporate  changes  in  management  for 
threatened  and  endangered  species.  In 
2001,  an  analysis  found  that  the  current 
Forest  Plan  provided  objectives 
contributing  to  the  viability  of  species 
on  the  Region  9  Regional  Forester's 
Sensitive  Species  list.  We  do  not 
propose  any  changes  for  management  of 
species  at  risk. 

•  Management  of  rivers  previously 
identified  as  eligible  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
system — Under  current  Forest  Plan 
direction,  these  rivers  and  the  National 
Forest  System  lands  around  them  are 
managed  to  perpetuate  their  current 
condition  and  protect  their  imique 
qualities.  There  has  been  no  wide 
spread  public  support,  or  any  indication 
from  the  State.  Federal  agencies,  or 
Congressional  delegations  that  there  is  a 
need  to  change  the  ciurent  management 
of  these  rivers  or  to  conduct  a  suitability 
determination  at  this  time.  Therefore, 
we  do  not  propose  any  changes  in  the 
management  direction  for  these  rivers. 

•  Off-road  vehicle  use  on  the  Forest — 
Under  the  current  plan,  the  Forest  is 


"closed  uinless  posted  open"  to 
motorized  use.  This  means  that  off- 
highway  vehicle  (OHV)  and  all-terrain 
vehicle  (ATV)  use  is  restricted  to 
designated  trails  or  use  areas.  OHVs  and 
ATVs  may  also  use  Forest  Service 
classified  roads  (system  roads),  if  the 
vehicle  complies  with  State  law.  OHV 
and  ATV  users  have  expressed  a  strong 
interest  in  using  existing  unclassified 
roads,  which  the  Forest  Plan  considers 
to  be  closed  (whether  or  not  there  is  a 
physical  closiue)  and  therefore  off- 
limits  to  all  motorized  vehicle  use. 
Based  on  monitoring  results, 
interpretation  of  national  policy  trends, 
other  Forests'  experiences,  and  our  own 
experiences  trying  to  manage  ATV  and 
OHV  use,  we  do  not  believe  that  a  major 
change  in  plan  direction  for  off-road 
motorized  use  is  warranted. 

•  Recreation  Management — The 
Forest  Plan  was  recently  amended  to 
update  the  goals  and  management 
direction  for  recreation.  The  amendment 
expanded  the  recreation  program 
emphasis  to  include  providing  quality 
developed  sites  and  recreation  facilities 
designed  to  meet  the  needs  and  desires 
of  the  public  being  served  by  the 
facility.  The  amendment  also  added 
Management  Prescription  7.1  to  the 
Forest  Plan,  emphasizing  intensive 
recreation  opportunities  occurring  in 
the  more  highly  developed  recreation 
areas.  We  do  not  propose  any  additional 
changes  in  direction  for  recreation 
management  at  this  time. 

•  Heritage  Resources  Management — 
The  Forest  Plan  was  recently  amended 
to  address  current  federal  mandates  and 
compliance  requirements  for  heritage 
resources.  Processes  were  included  for 
preservation  efforts  to  restore  and 
interpret  selected  heritage  sites,  increase 
public  outreach,  and  develop  public 
education  and  volunteer  programs.  We 
do  not  propose  any  additional  changes 
in  direction  for  heritage  resources 
management  at  this  time. 

•  Fish  and  Aquatic  Management — 
The  Forest  Plan  was  recently  amended 
to  incorporate  goals  and  management 
direction  for  fish  and  aquatic  species 
into  the  Forest  Plan.  The  amendment 
provides  for  protection  of  aquatic 
ecosystems,  restoration  of  degraded 
aquatic  ecosystems  and  recovery  of 
threatened  or  endangered  aquatic 
species,  and  enhancement  of  aquatic 
resource  user  opportimities  by 
increasing  system  productivity, 
improving  user  access  and/or  associated 
amenities,  and  providing  enviroimiental 
education  and  interpretation.  We  do  not 
propose  any  additional  changes  in 
direction  for  fish  and  aquatic 
management  at  this  time. 


•  Minerals  Exploration — There  is  a 
high  level  of  interest  and  widely 
differing  opinions  about  the  mining  and 
processing  of  lead  in  Missoiui.  The 
responsibility  of  the  Forest  Service  in 
regards  to  mining  is  limited  to  the 
si^ace  activities,  primarily  those 
associated  with  exploration  for 
minerals.  We  believe  that  the  Forest 
Plan  contains  appropriate  and  adequate 
direction  in  regards  to  the  surface 
activities  associated  with  mining  that 
occur  on  the  Mark  Twain  National 
Forest,  and  we  do  not  propose  any 
changes  to  the  management  direction  in 
the  Forest  Plan. 

Public  comments  received  on  topics 
beyond  the  scope  of  the  Forest  Plan 
revision  will  be  acknowledged  as  such. 
Comments  relating  to  project  or  program 
implementation  will  be  forwarded  to  the 
managers  responsible  for  that  topic  area. 
Comments  on  topics  outside  the 
responsibility  of  the  Forest  Service  will 
be  forwarded  to  the  appropriate  agency, 
State  or  local  government. 

Range  of  Alternatives:  We  will 
consider  a  range  of  alternatives  when 
revising  the  Forest  Plan.  Alternatives 
will  provide  different  ways  to  address 
and  respond  to  issues  identified  during 
the  scoping  process.  A  "no-action 
alternative"  is  required,  meaning  that 
management  would  continue  under  the 
existing  Forest  Plan. 

Proposed  Revised  Planning 
Regulations:  The  Department  of 
Agriculture  published  new  planning 
regulations  in  November  of  2000. 
Concerns  regarding  the  ability  to 
implement  these  regulations  prompted  a 
review  and  will  likely  result  in  a 
proposed  revision  of  the  2000  planning 
rule.  On  May  10,  2001,  Secretary 
Veneman  signed  an  interim  final  rule 
allowing  forest  plan  amendments  or 
revisions  initiated  before  May  9,  2002, 
to  proceed  under  the  2000  planning  rule 
or  under  the  1982  planning  rule.  The 
Mark  Twain  National  Forest  will 
proceed  imder  the  1982  planning  rule, 
pending  futiue  transition  direction  in  a 
revised  rule. 

Coordination  with  other  National 
Forests:  The  Mark  Twain,  Ouachita,  and 
Ozark-St.  Francis  National  Forests 
manage  about  four  million  acres  of 
public  land  in  the  Ozark-Ouachita 
Highlands  of  southeastern  Oklahoma, 
southern  Missouri,  and  northern  and 
west-central  Arkansas.  Besides 
proximity,  the  forests  share  many 
management  issues,  markets, 
commimities  of  interest,  and  ecological 
conditions.  For  example,  the  Mark 
Twain  and  the  Ozark  National  Forests 
are  working  closely  together  on 
strategies  for  coping  with  the  recent  red 
oak  borer  infestation  and  oak  decline. 


Recognizing  our  commonalities,  and  in 
an  attempt  to  set  the  stage  for  forest  plan 
revisions,  the  respective  Forest 
Supervisors  initiated  the  Ozark- 
Ouachita  Highlands  Assessment  in 
1996.  This  multi-agency,  broad-scale 
assessment  yielded  a  five-volume  set  of 
reports  in  late  1999  and  demonstrated 
the  value  of  a  coordinated  approach  to 
meeting  national  forest  planning  needs 
in  the  Ozark-Ouachita  Highlands.  We 
intend  to  continue  coordination  among 
the  three  national  forests  throughout  the 
forest  plan  revision  process. 

Inviting  Public  Participation:  We  are 
now  soliciting  comments  and 
suggestions  from  Federal  agencies.  State 
and  local  governments,  individuals,  and 


organizations  on  the  scope  of  the 
analysis  to  be  included  in  the  draft 
environmental  impact  statement  for  the 
revised  Forest  Plan  (40  CFR  1501.7). 
Comments  Should  focus  on  (1)  the 
proposal  for  revising  the  Forest  Plan,  (2) 
possible  alternatives  for  addressing 
issues  associated  with  the  proposal,  (3) 
potential  environmental  ef'^jcts  that 
should  be  included  in  the  analysis,  and 
(4)  any  possible  impacts  associated  with 
the  proposal  based  on  an  individual's 
civil  rights  (race,  color,  national  origin, 
age,  religion,  gender,  disability,  political 
beliefs,  sexual  orientation,  marital  or 
family  status).  We  will  encourage  public 
participation  in  the  environmental 
analysis  and  decision-making  process. 


Along  with  the  release  of  this  NO!  and 
proposal  for  revising  the  Forest  Plan,  we 
will  provide  for  many  types  of  public 
involvement.  One  method  of  public 
involvement  will  be  a  series  of  public 
meetings  hosted  by  the  Forest  Service. 
These  puirpose  of  these  meetings  is  to  (1) 
present  and  clarify  proposed  changes  to 
the  Forest  Plan;  (2)  describe  ways  that 
individuals  can  respond  to  this  Notice 
of  Intent;  and  (3)  accept  comments  bova 
the  public  on  this  proposal  for  revising 
the  Forest  Plan. 

Below  is  the  schedule  of  initial 
meetings  based  on  publication  of  this 
NOl.  Additional  meetings  may  be 
scheduled  as  needed. 


Date 


June  6,  2002 
June  13.2002 
June  20,  2002 
June  27,  2002 


Time 


7-8:30  p.m 
7-8:30  p.m 
7-8:30  p.m 
7-^:30  p.m 


Location 


West  Plains  Civic  Center,  110  St.  Louis,  West  Plains,  MO  65775. 
Black  River  Coliseum,  301  Soutti  5tti  Street,  Poplar  Bluff,  MO  63901. 
Farmington  Civic  Center,  #2  Black  Knight,  Farmington,  MO  63640.  ^ 
Leinor  Community  Center,  #1  Hurigan  Drive,  Columbia,  MO  65201.^ 


i  Availability  of  Public  Comment: 
omments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decisions  luider 
36  CFR  parts  215  or  217. 

Additionally,  pursuant  to  7  CFR 
1.27(d),  any  persons  may  request  the 
agency  to  withhold  a  submission  from 
the  public  record  by  showing  how  the 
FOIA  (Freedom  of  Information  Act) 
perinits  such  confidentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that  under  FOIA 
confidentiality  may  be  granted  in  only 
very  limited  circiunstances,  such  as  to 
protect  trade  secrets. 

The  Forest  Service  will  inform  the 
requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality 
and  where  the  requester  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  90  days. 

Release  and  Review  of  the  Draft  EIS: 
The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
comment  in  November  2004.  At  that 
time,  the  EPA  will  publish  a  notice  of 
availability  in  the  Federal  Register.  The 
comment  period  on  the  DEIS  will  be  90 
days  from  the  date  the  EPA  publishes 


the  notice  of  availability  in  the  Federal 
Register. 

The  Forest  Service  believes,  at  this 
early  stage,  that  it  is  important  to  give 
reviewers  notice  of  several  coujI  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
stateihents  must  struct\ire  their 
participation  in  the  environmental - 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Poser  Corp.  v. 
NRDS,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
imtil  cifter  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  colut  rulings  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  90- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 


Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Coimcil  of  Environmental 
Quality  Regulations  (http:// 
ceq.eh.doe.gov/nepa/nepanet.htm)  for 
implementing  the  procedural  provision 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 

Dated:  April  8,  2002. 
Donald  L.  Meyer, 
Acting  Regional  Forester. 
[FR  Doc.  02-9142  Filed  4-15-02;  8:45  am) 
BILIJNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Trinity  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Trinity  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
May  6,  2002  in  Weaverville,  California. 
The  purpose  of  the  meeting  is  to  discuss 
the  selection  of  Title  II  projects  under 
Public  Law  106-393,  H.R.  2389,  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000,  also 
called  the  "Payments  to  States"  Act. 
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DATES:  The  meeting  will  be  held  on  May 
6,  2002  from  6:30  to  8:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Trinity  County  Office  of  Education, 
201  Memorial  Drive,  Weaverville, 
CalifcHnia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Andersen,  Designated  Federal 
Official.  USDA,  Shasta  Trinity  National 
Forests,  PO  Box  1190.  Weaverville,  CA 
96093.  Phone:  (530)  623-1709.  E-mail: 
jandersen@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  focus  on  agreeing  on  Title 
n  projects  for  recommendation  to  the 
Secretary  of  Agriculture.  The  meeting  is 
open  to  the  public.  Public  input 
opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  committee  at  that  time. 

Dated:  April  10,  2002. 
Jerry  Boberg, 
Acting  Forest  Supervisor. 
[PR  Doc.  02-9158  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Del  (torte  County  Resource  Advisory 
Committee 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


individuals  will  have  the  opportunity  to 
address  the  committee  at  that  time. 

Dated:  April  10,  2002. 
Jerry  Boberg, 
Acting  Forest  Supervisor. 
(PR  Doc.  02-9159  Filed  4-15-02;  8:45  ami 
BILLING  COOE  3410-11-M 


SUMMARY:  The  Del  Norte  County 
Resource  Advisory  Committee  (RAC) 
will  meet  on  May  7.  2002  in  Crescent 
City,  California.  The  purpose  of  the 
meeting  is  to  discuss  the  selection  of 
Title  II  projects  imder  Public  law  106- 
393,  H.R.  2389,  the  Seciu-e  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000,  also  called 
the  "Payments  to  States"  Act. 
DATES:  The  meeting  will  be  held  on  May 
7,  2002  from  6  to  8:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Elk  Valley  Rancheria  Community 
Center,  2298  Norris  Avenue,  Suite  B, 
Crescent  City,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Chapman,  Committee 
Coordinator,  USDA,  Six  Rivers  National 
Forest,  1330  Bayshore  Way,  Eureka,  CA 
95501.  Phone:  (707)  441-3549.  E-mail: 
Ichapman@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  This  will 
be  the  fifth  meeting  of  the  committee, 
and  will  focus  on  the  process  for 
requesting  and  reviewing  public  Title  II 
proposals  and  project  monitoring.  The 
meeting  is  open  to  the  public.  Public 
input  opportunity  will  be  provided  and 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Reports  and  Guidance  Documents; 
Availability;  Withdrawal  of  the  Alasiui 
Regional  Guide 

AGENCY:  Forest  Service,  USDA. 
action:  Notice. 


SUMMARY:  The  intended  effect  of  this 
action  is  to  comply  with  36  CFR  part 
219  §  219.35(e)  which  directs  the 
Regional  Forester  must  withdraw  the 
Regional  Guide.  When  a  Regional  Guide 
is  withdrawn,  the  Regional  Forester 
must  identify  the  decisions  in  the 
Regional  Guide  that  are  to  be  transferred 
to  a  regional  supplement  of  the  Forest 
Service  directive  system  (36  CFR  200.4) 
and  to  give  notice  in  the  Federal 
Register  of  these  actions. 

DATES:  This  action  will  be  effective  the 
date  of  this  Federal  Register  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Lenmi,  Regional  Planner,  Alaska 
Region,  P.O.  Box  21628,  Juneau,  Alaska 
99802.  Telephone  (907)  586-8796. 

SUPPLEMENTARY  INFORMATION:  This 
action  withdraws  the  Alaska  Regional 
Guide  and  transfers  some  decisions 
therein  to  the  Forest  Service  directive 
system.  Specifically,  this  action 
transfers  from  the  Regional  Guide  to  a 
regional  supplement  to  the  FSM  2410 
directives  the  management  standards 
and  guidelines  for:  Appropriate  harvest 
cutting  methods;  forest  type  standards; 
maximum  size  of  created  openings  (a 
requirement  of  the  National  Forest 
Management  Act);  dispersal  and  size 
variation  of  tree  openings;  management 
intensity;  utilization  standards;  sale 
administration;  project  monitoring;  and 
competitive  bidding  and  small  business. 

Dated:  April  8,  2002. 
Jacqueline  Myers, 

Deputy  Regional  Forester. 

|FR  Doc.  02-9160  Filed  4-15-02;  8:45  am] 
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CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Public  Hearing:  Reactive  Chemical 
Hazards 

AGENCY:  U.S.  Chemical  Safety  and 
Hazard  Investigation  Board  (CSB). 

ACTION:  Notice  aimouncing  public 
hearing  and  requesting  public  comment 
and  participation. 

SUMMARY:  The  CSB  is  planning  to  hold 
a  public  hearing  to  examine  findings 
and  preliminary  conclusions  resulting 
from  its  investigation  into  chemical 
process  safety  involving  reactive 
hazards.  This  notice  provides 
information  regarding  the  CSB 
investigation  into  reactive  hazards,  a 
request  for  comments  on  specific  issues 
raised  by  the  investigation,  and  the  date, 
time,  location  and  format  for  the  public 
hearing. 

DATES:  The  Public  Hearing  wiU  be  held 
on  Thursday.  May  30,  2002,  beginning 
at  9  a.m.  at  the  Paterson,  New  Jersey, 
City  Hall,  155  Market  Street,  Paterson, 
New  Jersey. 

Pre-registration:  The  event  is  open  to 
the  public  and  there  is  no  fee  for 
attendance.  However,  attendees  are 
strongly  encouraged  to  pre-register,  to 
ensure  adequate  seating  arrangements. 
To  pre-register,  please  e-mail  your  name 
and  affiliation  by  May  22,  2002.  to 
reactiVes@csb.gov. 

Written  Comments:  The  public  is 
encouraged  to  not  only  submit  written 
comments  but  also  to  provide  oral 
comments  at  the  Public  Hearing. 
Individuals,  organizations,  businesses, 
or  local,  state  or  federal  government 
agencies  may  submit  written  comments 
on  the  questions  to  be  addressed  at  the 
Public  Hearing.  Such  comments  must  be 
filed  on  or  before  Jime  30,  2002.  For 
further  instructions  on  submitting 
comments,  please  see  the  "Form  and 
Availability  of  Comments"  section 
below. 

ADDRESSES:  Written  comments  and 
requests  to  provide  oral  comments  at  the 
Public  Hearing  shoxdd  be  submitted  to: 
Mr.  John  Murphy,  U.S.  Chemical  Safety 
and  Hazard  Investigation  Board,  2175  K 
Street,  NW.,  Suite  400,  Washington,  DC  , 
20037.  Alternatively,  they  may  be  e- 
mailed  to  reactives@csb.gov. 
FOR  FURTHER  INFORMATK>N  CONTACT:  John 
Murphy,  Office  of  Investigations  and 
Safety  Programs,  202.261.7622  or  e-mail 
at:  reactives@csb.gov. 
SUPPLEMENTARY  INFORMATION: 


A.  Introduction 

B.  Background 

C.  CSB  Hazard  Investigation 

D.  Key  Findings 
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E.  Request  for  Comments 

P.  Form  and  Availability  of  Comments 

G.  Registration  Information 

H.  Sunshine  Act  Notice 

A.  Introductioii 


The  CSB  is  nearing  completion  of  its 
investigation  into  incidents  involving 
reactive  hazards.  A  public  hearing  vtdll 
be  held  on  May  30th,  2002,  at  9  am,  at 
the  Paterson,  New  Jersey,  City  Hall,  155 
Market  Street.  CSB  staff  will  present 
findings  and  preliminary  conclusions 
from  this  investigation  to  the  Board.  The 
hearing  provides  a  forum  for  interested 
parties  to  provide  input  prior  to  CSB's 
formulation  of  final  recommendations 
and  issuance  of  a  report.  Witnesses  will 
be  called,  and  there  will  be  an 
opportunity  for  public  comment. 

B.  Background 

In  April  1995,  an  explosion  and  fire 
at  Napp  Technologies,  in  Lodi,  New 
Jersey,  killed  five  employees,  injured 
several  others,  destroyed  a  majority  of 
the  facility  and  significantly  damaged 
nearby  businesses,  and  resulted  in  the 
evacuation  of  300  residents  from  their 
homes  and  a  school.  Additionally, 
firefighting  efforts  generated  chemically 
contaminated  water  that  ran  off  into  a 
river.  Property  damage  exceeded  $20 
million.  The  incident  occurred  as  Napp 
was  performing  a  toll  blending 
operation.  The  chemicals  involved  were 
water  reactive.  During  the  operation, 
water  was  inadvertently  introduced  into 
a  blender  in  the  process.^  This  initiated 
a  sequence  of  events  that  led  to  the 
severe  impacts. 

On  August  24,  2000.  the  CSB 
approved  an  investigative  report  on  the 
April  1998  explosion  at  the  Morton 
International  (now  Rohm  and  Haas) 
facility  in  Paterson,  New  Jersey.^  The 
report  stated  that  the  incident  might  not 
have  occurred  had  the  company's  safety 
program  for  reactive  chemicals  followed 
recommended  industry  safety  practices. 
The  blast  injured  nine  workers  and 
released  chemicals  into  the  neighboring 
commimity.  Although  the  chemical 
involved  in  this  incident  has  the 
capacity  to  decompose  violently,  it  is 
not  covered  under  OSHA's  PSM  or 

r»A's  RMP. 
The  Napp  incident,  the  Morton 
incident,  and  other  similar  events  led 
the  CSB  to  conduct  a  reactive  chemical 
hazard  investigation. 


C  CSB  Hazard  Investigation 

The  objectives  of  CSB's  investigation 
included:  evaluation  of  the  impacts  of 
reactive  chemical  incidents; 
examination  of  how  OSHA  and  EPA 
authorities  and  regulations  address 
reactive  hazards;  analysis  of  the 
appropriateness  and  consideration  of 
alternatives  to  reliance  on  the  National 
Fire  Protection  Association  (NFPA) 
instability  rating  system  to  define 
reactive  substances  covered  imder 
OSHA's  process  safety  management 
(PSM)  standard;  examination  of  how 
industry  and  other  private  sector 
organizations  address  reactive  hazards; 
and  development  of  recommendations 
for  reducing  the  number  and  severity  of 
reactive  chemical  incidents. 

D.  Key  Findings 

The  data  analyzed  by  CSB  include 
167  serious  incidents  in  the  United 
States  involving  uncontrolled  chemical 
reactivity  that  occurred  firom  1980  to 
June  2001.  Forty-eight  of  these  incidents 
resulted  in  a  total  of  108  fatalities. 
Available  data  reveal  that  there  were  an 
average  of  6  injury-related  incidents  that 
resulted  in  5  fatalities  per  year.  About 
50  of  the  167  incidents  affected  the 
public.  3  Approximately  70  percent  of 
the  167  incidents  occurred  in  the 
chemical  manufacturing  industry.  Some 
reactive  chemical  incidents  have  caused 
in  excess  of  $100  million  in  damage. 

Where  causal  information  is 
available,*  60  percent  of  the  reactive 
chemical  incidents  involved  inadequate 
management  systems  for  identifying 
hazards  or  conducting  process  hazard 
evaluations. 

OSHA's  PSM  standard  covers  listed 
chemicals  that  present  a  range  of 
hazards,  including  reactivity.  Reactive 
chemicals  covered  by  OSHA's  PSM 
were  selected  from  a  list  of  chemicals 
rated  by  NFPA  because  they  have  an 
instability  rating  of  "3"  or  "4"  (on  a 
scale  of  0  to  4).  EPA's  Risk  Management 
Program  (RMP;  40CFR68)  does  not  list 
substances  for  coverage  based  on 
reactivity.  Over  50  percent  of  the  167 
incidents  involved  chemicals  not 
covered  by  existing  OSHA  or  EPA 
process  safety  regulations. 
Approximately  60  percent  of  the  167 
incidents  involved  chemicals  that  are 
either  not  rated  by  NFPA  or  have 
instability  ratings  indicating  "no  special 
hazard"  (NFPA  "0"). 

NFPA  instability  ratings  have  the 
following  limitations  with  respect  to 
identifying  reactive  hazards:  they  were 


designed  for  initial  emergency  response 
purposes,  not  for  application  to 
chemical  process  safety;  they  address 
the  instability  of  single  substances  only, 
not  reactivity  with  other  chemical 
substances  (with  the  exception  of  water) 
or  chemical  behavior  under  process 
conditions.  OSHA's  PSM  covers  only  38 
chemicals  that  are  rated  as  3's  or  4's  by 
NFPA  Standard  49  (1975).  This  standard 
is  based  on  a  rating  system  that  relies, 
in  part,  on  subjective  criteria. 
"The  list-based  approach  for 
establishing  coverage  of  reactive  hazards 
in  the  OSHA  PSM  standard  is 
inadequate  because  it  feils  to  address 
the  hazards  from  combinations  of 
chemicals  and  process-specific 
conditions.  Additional  staS  findings 
and  conclusions  will  be  presented  at  the 
public  hearing. 

E.  Request  for  Comments 

CSB  solicits  written  or  verbal 
comments  on  the  following  four  issues, 
which  will  be  the  main  focus  of  the 
public  hearing: 

1.  Is  there  a  need  to  improve  coverage 
of  potentially  catastrophic  ^  reactive 
hazards  imder  OSHA's  PSM  standard?  If 
so,  what  approaches  should  be  pursued? 

a.  What  criteria  could  be  used,  in  the 
context  of  process  safety  regidations,  to 
classify  chemical  mixtures  as  "highly 
hazardous"  due  to  chemical  reactivity? 

b.  Should  there  be  a  minimum 
regulatory  requirement  for  reactive 
hazard  identification  and  evaluation 
that  applies  to  all  facilities  engaged  in 
chemical  manufacturing? 

c.  What  are  alternative  regulatory 
approaches? 

2.  For  processes  already  covered 
under  the  OSHA  PSM  standard,  do  the 
safety  management  requirements  of  the 
standard  adequately  address  reactive 
hazards?  If  not,  what  shoidd  be  added 
or  changed? 

3.  Does  EPA's  RMP  regidation  provide 
sufficient  coverage  to  protect  the  public 
and  the  environment  from  the  hazards 
of  reactive  chemicals?  If  not,  what 
should  be  added  or  changed? 

4.  What  non-regiUatory  actions  should 
be  taken  by  OSHA  and  EPA  to  reduce 
the  number  and  severity  of  reactive' 
chemical  incidents? 

Additional  Issues.  CSB  also  solicits 
comments  on  the  following  related 
subjects:  (i)  suggested  improvements  to 
industry  guidance  or  initiatives  (e.g. 
Responsible  Care®,  Responsible 
Distribution  Process^"^,  etc.)  to  reduce 


» EPA/OSHA  joint  Chemical  Accident 
Investigation  Report.  Napp  Technologies,  Inc.,  Lodi, 
NJ  October  1997 

'  US  CSB.  Investigation  Report,  Morton    • 
btemational.  Inc.;  www.csb.gov 


3  Public  iniiMct  is  defined  as  known  injury,  ofbite 
evacuation,  or  shelter-in-place. 

<  Causal  information  was  available  in  20  percent 
of  the  167  incidents. 


*  Potentially  catastrophic  reactive  hazards 
covered  under  the  provisions  of  OSHA  PSM 
standard  fall  in  the  category  of  "highly  hazardous" 
substances.  Highly  hazardous  substances  include 
substances  listed  due  to  their  reactivity  or  toxicity, 
and  a  class  a  flammables. 
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the  number  and  severity  of  reactive 
incidents;  (ii)  suggested  improvements 
for  the  sharing  of  reactive  chemical  test 
data,  incident  data,  and  lessons  learned; 
(iii)  other  non-regulatory  initiatives  that 
would  help  prevent  reactive  incidents. 

F.  Form  and  Availability  of  Comments 

Ck>mments  should  address  the 
questions  listed  above.  CSB  will  accept 
verbal  comments  at  the  public  hearing. 
Verbal  comments  must  be  limited  to  5 
minutes.  Those  wishing  to  make  verbal 
comments  should  pre-register  by  May 
22nd.  To  pre-register,  send  your  name 
and  a  brief  outline  of  yoxir  comments  to 
theperson  listed  in  "Addresses." 

Tne  CSB  requests  that  interested 
parties  submit  written  comments  on  the 
above  questions  to  facilitate  greater 
understanding  of  the  issues.  Of 
particular  interest  are  any  studies, 
surveys,  research,  and  empirical  data. 
Comments  should  indicate  the 
number(s)  of  the  specific  question(s) 
being  answered,  provide  responses  to 
questions  in  numerical  order,  and  use  a 
separate  page  for  each  question 
answered.  Comments  should  be 
captioned  "Reactives  Hazard 
Investigation — Comments,"  and  must  be 
filed  on  or  before  June  30,  2002. 

Parties  sending  written  comments 
shoidd  submit  an  original  cuid  two 
copies  of  each  dociunent.  To  enable 
prompt  review  and  public  access,  paper 
submissions  should  include  a  version 
on  diskette  in  PDF.  ASCD.  WordPerfect, 
or  Microsoft  Word  format.  Diskettes 
should  be  labeled  with  the  name  of  the 
party,  and  the  name  and  version  of  the 
word  processing  program  used  to  create 
the  dociunent.  Alternatively,  comments 
may  be  e-mailed  to  reactives@csb.gov. 
Written  comments  will  be  available  for 
public  inspection  in  accordance  with 
the  Freedom  of  Information  Act,  5 
U.S.C.  552,  and  CSB  regulations.  This 
notice  and,  to  the  extent  technologies 
make  it  possible,  all  comments  will  also 
be  posted  on  the  CSB  Web  site: 
www.csb.gov. 

G.  Registration  Information 

The  Public  Hearing  will  be  open  to 
the  public,  and  there  is  no  fee  for 
attendance.  As  discussed  above,  pre- 
registration  is  strongly  encouraged,  as 
seating  may  be  limited.  To  pre-register, 
please  e-mail  your  name  and  affiliation 
to  reactives@csb.gov  by  May  22,  2002.  A 
detailed  agenda  and  additional 
information  on  the  hearing  will  be 
posted  on  the  CSB's  Web  site  at 
MTVw.csb.gov  before  May  22,  2002. 

H.  Sunshine  Act,  Notice 

The  United  States  Chemical  Safety 
and  Hazard  Investigation  Board 


announces  that  it  will  convene  a  Public 
Meeting  beginning  on  ThiKsday,  May 
30,  2002,  b^inning  at  9  a.m.  at  the 
Paterson,  New  Jersey,  City  Hall,  155 
Market  Street,  Paterson  New  Jersey. 
Topics  will  include:  CSB's  investigation 
into  process  safety  of  reactive  hazards. 
The  meeting  will  be  open  to  the  public. 
Please  notify  CSB  if  a  translator  or 
interpreter  is  needed,  10  business  days 
prior  to  the  public  meeting.  For  more 
information,  please  contact  the 
Chemical  Safety  and  Hazard 
Investigation  Board's  Office  of 
Congressional  and  Public  Affairs, 
202.261.7600,  or  visit  our  Web  site  at: 
www.csb.gov. 

Christopher  W.  Warner, 

General  Counsel. 

|FR  Doc.  02-9105  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-351-832] 

^Jotice  of  Preliminary  Determinatkxi  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Cart>on  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  16,  2002. 
FOn  FURTHER  INFORMATION  CONTACT: 
Vicki  Schepker  or  Christopher  Smith,  at 
(202) 482-1756  or  (202) 482-1442, 
respectively;  AD/CVD  Enforcement 
Group  n  Office  5,  Import 
Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulation 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce  (the 
Department)  regulations  refer  to  the 
regidations  codified  at  19  CFR  part  351 
(2001). 

Preliminary  Determination 

We  preliminarily  determine  that 
carbon  and  certain  alloy  steel  wire  rod 
(steel  wire  rod)  from  Brazil  is  being 
sold,  or  is  likely  to  be  sold,  in  the 


United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

This  investigation  was  initiated  on 
September  24,  2001.  ^  See  Initiation  of 
Antidumping  Duty  Investigations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil.  Canada,  Egypt, 
Germany,  Indonesia,  \{exico,  Moldova, 
South  Africa,  Trinidad  and  Tobago, 
Ukraine,  and  Venezuela,  66  FR  50164 
(October  2,  2001)  [Initiation  Notice). 
Since  the  initiation  of  the  investigation, 
the  following  events  have  occurred: 

On  October  12,  2001.  the  United 
States  International  Trade  Commission 
(ITC)  preliminarily  determined  that 
there  is  a  reasonable  indication  that  the 
domestic  industry  producing  steel  wire 
rod  is  materially  injured  by  reason  of 
imports  from  Brazil,  Canada,  Germany, 
Indonesia,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine  of  carbon  and 
certain  alloy  steel  wire  rod.^  See 
Determinations  and  Views  of  the 
Commission.  USITC  Publication  No. 
3456,  October  2001. 

The  Department  issued  a  letter  on 
October  16,  2001,  to  interested  parties  in 
all  of  the  concurrent  steel  wire  rod 
antidumping  investigations,  providing 
an  opportunity  to  comment  on  the 
Department's  proposed  model  match 
characteristics  and  hierarchy.  The 
petitioners  submitted  comments  on 
October  24,  2001.  The  Department  also 
received  comments  on  model  matching 
from  respondents  Hysla  S.A.  de  C.V. 
(Mexico),  Ivaco,  Inc.,  Ispat  Sidbec  Inc. 
(Canada).  These  comments  were  taken 
into  consideration  by  the  Department  in 
developing  the  model  matching 
characteristics  and  hierarchy  for  all  of 
the  steel  wire  rod  antidumping 
investigations. 

On  November  9,  2001.  the  Department 
issued  an  antidumping  questionnaire  to 
Companhia  Sidenirgica  Belgo  Mineira 
and  its  fully-owned  subsidiary,  Belgo- 
Mineira  Participagao  Indiistria  e 
Comercio  S.A.  (BMP),  collectively  Belgo 
Mineira.  3  We  issued  supplemental 


» The  petitioners  in  this  investigation  are  Co-Steel 
Raritan.  Inc.,  GS  Industries,  Inc..  Keystone 
Consolidated  Industries,  Inc..  and  North  Star  Steel 
Texas,  Inc. 

2  With  respect  to  imports  from  Egypt.  South 
Africa,  and  Venezuela,  the  ITC  determined  that 
imports  from  these  countries  durinij  the  period  of 
investigation  (POI)  were  negligible  and,  therefore, 
these  investigations  were  terminated. 

'  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
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questionnaires  on  December  27,  2001, 
January  18,  and  February  13,  2002.  On 
December  5,  2001,  the  petitioners 
alleged  that  there  was  a  reasonable  basis 
to  believe  or  suspect  that  critical 
circimistances  exist  with  respect  to 
imports  of  steel  wire  rod  from  Brazil, 
Germany,  Mexico,  Moldova,  Tiu-key, 
and  Ukraine.* 

On  January  17,  2002,  the  petitioners 
requested  a  30-day  postponement  of  the 
preliminary  determinations  ittthis 
investigation.  On  January  28,  2002,  the 
Department  published  a  Federal 
Register  notice  postponing  the  deadline 
for  the  preliminary  determinations  imtil 
March  13,  2002.  See  Notice  of 
Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil,  Canada,  Indonesia, 
Germany,  Mexico,  Moldova,  Trinidad 
and  Tobago,  and  Ukraine,  67  FR  3877 
(January  28,  2002).  On  March  4.  2002, 
the  petitioners  requested  an  additional 
20-day  postponement  of  the  preliminary 
determinations  in  this  investigation.  On 
March  15,  2002,  the  Department 
published  a  Federal  Register  notice 
postponing  the  deadline  for  the 
preliminary  determinations  until  April 
2,  2002.  See  Notice  of  Postponement  of 
Preliminary  Antidumping  Duty 
Determinations:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  From  Brazil, 
Canada,  Germany,  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago,  and 
Ukraine,  67  FR  11674  (March  15,  2002). 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

I  Section  735(a)(2)(A)  of  the  Act 
provides  that  a  final  determination  may 
be  postponed  until  not  later  than  135 


Section  B  requests  a  complete  listing  of  all  home 
market  sales  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market.  Section  C  requests  a  complete  listing  of  U.S. 
sales.  Section  D  requests  information  on  the  cost  of 
production  (COP)  of  the  foreign  like  product  and 
the  constructed  value  (CV)  of  the  merchtindise 
under  investigation.  Section  E  requests  information 
on  further  manufacturing. 

*On  December  21,  2001  the  petitioners  further 
alleged  that  there  was  a  reasonable  basis  to  believe 
or  suspect  that  critical  circumstances  exist  with 
respect  to  imports  of  steel  wire  rod  bom  Trinidad 
and  Tobago.  On  February  4.  2002,  the  Department 
preliminarily  determined  that  critical 
circumstances  exist  with  respect  to  wire  rod  bom 
Germany,  Mexico,  Moldova,  Trinidad  and  Tobago, 
and  Ukraine;  however,  the  Department  did  not 
make  a  determination  with  respect  to  wire  rod  bom 
Brazil  at  that  time.  See  Memorandiun  to  Faryar 
Shirzad  Re:  Antidumping  Duty  Investigation  of 
Ccabon  and  Certain  Alloy  Steel  Wire  Rod  from 
Mexico  and  Trinidad  and  Tobago— Preliminary 
Affirmative  Determinations  of  Critical 
Circumstances  (February  4,  2002):  See  also  Carbon 
and  Certain  Alloy  Steel  Wire  Rod  from  Germany, 
Mexico,  Moldova,  Trinidad  and  Tobago,  and 
Ukraine:  Notice  of  Preliminary  Determination  of 
Critical  Circumstances.  67  re  6224  (February  11, 
3002). 


days  after  the  date  of  the  publication  of 
the  preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise. 
Section  351.210(e)(2)  of  the 
Department's  regulations  requires  that 
exporters  requesting  postponement  of 
the  final  determination  must  also 
request  an  extension  of  the  provisional 
measures  referred  to  in  section  733(d)  of 
the  Act  from  a  four-month  period  until 
not  more  than  six  months.  We  received 
a  request  to  postpone  the  final 
determination  from  Belgo  Mineira  on 
April  1,  2002.  In  its  request,  the 
respondent  consented  to  the  extension 
of  provisional  measures  to  no  longer 
than  six  months.  Since  this  preliminary 
determination  is  affirmative,  the  request 
for  postponement  is  made  by  exporters 
who  accoimt  for  a  significant  proportion 
of  exports  of  the  subject  merchandise, 
and  there  is  no  compelling  reason  to 
deny  the  respondent's  request,  we  have 
extended  the  deadline  for  issuance  of 
the  final  determination  imtil  the  135th 
day  after  the  date  of  publication  of  this 
preliminary  determination  in  the 
Federal  Register.  Furthermore,  any 
provisional  measures  imposed  by  this 
investigation  have  been  extended  frt)m  a 
foiu-  month  period  to  not  more  than  six 
months. 

Period  of  Investigation 

The  POI  is  July  1,  2000,  through  June 
30,  2001.  This  period  corresponds  to  the 
four  most  recentiy  completed  fiscal 
quarters  prior  to  die  month  of  the  filing 
of  the  petition  ( i.e.,  August  2001). 

Scope  of  Investigations 

The  merchandise  covered  by  these 
investigations  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  telluritmi). 


Also  excluded  trova  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  Grade  1080  tire 
cord  quality  wfre  rod  measuring  5.0  mm 
or  more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarbiuization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximvun  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04— 
114;  (v)  having  a  surface  quality  with  no 
svuface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfiu,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromiiun  (if  chromium  is  not 
specffied),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.3& 
percent  (if  chromiiun  is  specified). 

"The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  diat  these 
products  are  being  used  in  tire  cord,  tire 
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bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  woulti  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  imder  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095,  7227.90.6051, 
7227.90.6053,  7227.90.6058.  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

See  Carbon  and  Certain  Alloy  Steel 
Wire  Rod:  Requests  for  exclusion  of 
various  tire  cord  quality  wire  rod  and 
tire  bead  quality  wire  rod  products  from 
the  scope  of  Antidumping  Duty  (Brazil, 
Canada,  Egypt,  Germany,  Indonesia. 
Mexico.  Moldova.  South  Africa, 
Trinidad  and  Tobago,  Ukraine,  and 
Venezuela)  and  Countervailing  Duty 
(Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey)  Investigations. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  Where  it  is  not  practicable 
to  examine  all  known  producers/ 
exporters  of  subject  merchandise, 
section  777A(c)(2)  of  the  Act  permits  us 
to  investigate  either  (1)  a  sample  of 
exporters,  producers,  or  types  of 
products  that  is  statistically  valid  based 
on  the  information  available  at  the  time 
of  selection,  or  (2)  exporters  and 
producers  accounting  for  the  largest 
volume  of  the  subject  merchandise  that 
can  reasonably  be  examined.  In  the 
p>etition,  the  petitioners  identified  foiw 
producers/exporters  of  steel  wire  rod. 
The  data  on  the  record  indicate  that  two 
of  these  producers/exporters  sold 
subject  merchandise  to  the  United 


States  during  the  period  of  investigation 
(i.e.,  the  period  July  2000  through  June 
2001);  however,  due  to  limited 
resources  we  determined  that  we  could 
investigate  only  the  largest  exporter, 
Belgo  Mineira.  See  Respondent 
Selection  Memorandum,  from  David 
Bede  and  Vicki  Schepker,  dated 
November  9,  2001. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  the 
respondents  covered  by  the  description 
in  the  Scope  of  Investigation  section, 
above,  and  sold  in  Brazil  during  the  POI 
are  considered  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  We  have  relied  on  eight 
criteria  to  match  U.S.  sales  of  subject 
merchandise  to  comparison-market 
sales  of  the  foreign  like  product  or 
constructed  value  (CV):  grade  range, 
carbon  content  range,  surface  quality, 
deoxidization,  maximum  total  residual 
content,  heat  treatment,  diameter  range, 
and  coating.  These  characteristics  have 
been  weighted  by  the  Department  where 
appropriate.  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  made  in  the  ordinary  coxu'se  of 
trade  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  above. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 
wire  rod  irom  Brazil  were  made  in  the 
United  States  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  and  the 
constructed  export  price  (CEP)  to  the 
normal  value  (NV).  as  described  in  the 
Export  Price  and  Constructed  Export 
Price  and  Nonnal  Value  sections  of  this 
notice.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act.  we 
calculated  weighted-average  EPs  and 
CEPs.  We  compared  these  to  weighted- 
average  home  market  prices  or  CVs,  as 
appropriate. 

Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
used,  as  appropriate,  EP  or  CEP  as 
defined  in  sections  772(a)  and  772(b)  of 
the  Act,  respectively.  Section  772(a)  of 
the  Act  defines  EP  as  the  price  at  which 
the  subject  merchandise  is  first  sold 
before  the  date  of  importation  by  the 
producer  or  exporter  outside  of  the 
United  States  to  an  unaffiliated 
purchaser  in  the  United  States  or  to  an 
unaffiliated  pim:haser  for  exportation  to 
the  United  States,  as  adjusted  xmder 
subsection  722(c)  of  the  Act. 


Section  772(b)  of  the  Act  defines  CEP 
as  the  price  at  which  the  subject 
merchandise  is  first  sold  in  the  United 
States  before  or  after  the  date  of 
importation  by  or  for  the  account  of  the 
producer  or  exporter  of  such 
merchandise  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  a 
purchaser  not  affiliated  with  the 
producer  or  exporter,  as  adjusted  under 
subsections  772(c)  and  (d)  of  the  Act. 

We  calculated  EP  and  CEP,  as 
appropriate,  based  on  the  packed  prices 
charged  to  the  first  unaffiliated 
customer  in  the  United  States.  In 
accordance  with  section  772(c)(2J(A)  of 
the  Act,  we  made  deductions  from  the 
starting  price  for  movement  expenses. 
These  include  freight  charges  incurred 
in  transporting  merchandise  from  the 
plant  to  a  warehouse,  warehousing 
expenses,  brokerage  and  handling 
expenses,  ocean  freight  and  associated 
expenses  (including  marine  insurance) 
for  shipments  by  ocean  vessel,  as  well 
as.  U.S.  port,  discharge,  cleaning  and 
rebanding.  Inland  freight  (where 
applicable),  U.S.  duty,  and  other  U.S. 
transportation  expenses.  We  added  an 
amount  for  duty  drawback  received  on 
imports  of  coke  used  in  the  production 
of  subject  merchandise.  We  also 
deducted  any  rebates  from  the  starting 
price  and  added  interest  revenue. 

Section  772(d)(1)  of  the  Act  provides 
for  additional  adjustments  to  calculate 
CEP.  Accordingly,  where  appropriate, 
we  deducted  direct  and  indirect  selling 
expenses  incurred  in  selling  the  subject 
merchandise  in  the  United  States, 
including  direct  selling  expenses 
(credit),  indirect  selling  expenses,  and 
inventory  carrying  costs.  Pursuant  to 
section  772(d)(3)  of  the  Act.  where 
applicable,  we  made  an  adjustment  for 
CEP  profit. 

Where  appropriate,  in  accordance 
with  section  772(d)(2)  of  the  Act,  the 
Department  also  deducts  from  CEP  the 
cost  of  any  further  manufacture  or 
assembly  in  the  United  States,  except 
where  the  special  rule  provided  in 
section  772(e)  is  applieid.  In  this  case, 
Belgo  Mineira  requested  that  it  be 
exempted  from  reporting  the  costs  of 
further  manufactiu«  or  assembly  in  the 
United  States  because  of  the  complexity 
of  reporting  such  data  in  this  case. 
Section  772(e)  of  the  Act  provides  that, 
where  the  subject  merchandise  is 
imported  by  an  affiliated  person  and  the 
value  added  in  the  United  States  by  the 
affiliated  person  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise,  the  Department  has  the 
discretion  to  determine  the  CEP  using 
alternative  methods. 

The  alternative  methods  for 
establishing  export  price  are:  (1)  The 
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price  of  identical  subject  merchandise 
sold  by  the  exporter  or  producer  to  an 
unaffiliated  person;  or  (2)  the  price  of 
other  subject  merchandise  sold  by  the 
exporter  or  producer  to  an  unaffiliated 
person.  The  Statement  of 
Administrative  Action  (SAA)  notes  the 
following  with  respect  to  these 
alternatives: 

"There  is  no  hierarchy  between  these 
alternative  methods  of  establishing  the 
export  price.  If  there  is  not  a  sufficient 
quantity  of  sales  under  either  of  these 
alternatives  to  provide  a  reasonable 
basis  for  compcirison,  or  if  Commerce 
determines  that  neither  of  these 
alternatives  is  appropriate,  it  may  use 
any  other  reasonable  method  to 
determine  constructed  export  price, 
provided  that  it  supplies  the  interested 
parties  with  a  description  of  the  method 
chosen  and  an  explanation  of  the  basis 
for  its  selection.  Such  a  method  may  be 
based  upon  the  price  paid  to  the 
exporter  or  producer  by  the  affiliated 
person  for  the  subject  merchandise,  if 
Commerce  determines  that  such  price  is 
appropriate."  See  SAA  accompanying 
the  URAA,  H.R.  Doc.  No.  103-316 
(1994)  at  826. 

To  determine  whether  the  value 
added  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise,  we 
estimated  the  value  added  based  on  the 
difference  between  the  averages  of  the 
prices  charged  to  the  first  unaffiliated 
purchaser  for  one  form  of  the 
merchandise  sold  in  the  United  States 
and  the  averages  of  the  prices  paid  for 
the  subject  merchandise  by  the  affiliated 
person.  See  19  CFR  351.402  (2).  Based 
on  this  analysis,  and  the  information  on 
the  record,  we  determined  that  the 
estimated  value  added  in  the  United 
States  by  TrefilArbed  Arkansas 
(TrefilArbed),  Belgo  Mineira's  affiliated 
further  manufactiu-er  in  the  United 
States,  accounted  for  at  least  65  percent 
of  the  price  charged  to  the  first 
unaffiliated  customer  for  the 
merchandise  as  sold  in  the  United 
States.^  Therefore,  we  determined  that 
the  value  added  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise.  In  this  case,  all  of  the 
products  Belgo  Mineira  sold  to  its 
further  manufacturer,  as  defined  by  the 
Department's  model  match  criteria, 
were  also  sold  to  unaffiliated  CEP 
customers  during  the  POI.  As  a 
consequence,  the  Department  relied  on 
the  first  methodology,  the  price  of 
identical  merchandise,  and  calcidated 
Belgo  Mineira's  margin  for  these  sales 
by  applying  the  margin  for  CEP  sales  of 


5  See  Meropranduin  from  Vicki  Schepker  and 
Chris  Smith  to  Gary  Taveman  dated  February  8, 
2002. 


relevant  products  to  the  POI  quantity  of 
the  identical  further  manufactured 
product.  For  fiulher  discussion,  See 
Preliminary  Determination  Calculation 
Memorandum  from  Vicki  Schepker  and 
Christopher  Smith  to  Constance 
Handley,  April  2,  2002. 

Normal  Value 

A.  Selection  of  Comparison  Markets 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient 
quantities  (or  value,  if  quantity  is 
inappropriate),  that  the  time  of  the  sales 
reasonably  corresponds  to  the  time  of 
the  sale  used  to  determine  EP  or  CEP, 
and  that  there  is  no  particular  market 
situation  that  prevents  a  proper 
comparison  with  the  EP  or  CEP.  The 
'statute  contemplates  that  quantities  (or 
value)  will  normally  be  considered 
insufficient  if  they  are  less  than  five 
percent  of  the  aggregate  quantity  (or 
value)  of  sales  of  the  subject 
merchandise  to  the  United  States.  See 
section  773(a)(l)(C)(ii)(n).  We  found 
that  Belgo  Mineira  had  a  viable  home 
market  for  steel  wire  rod.  The 
respondent  submitted  home  market 
sales  data  for  purposes  of  the 
calculation  of  NV. 

In  deriving  NV,  we  made-adjustments 
as  detailed  in  the  Calculation  of  Normal 
Value  Based  on  Home  Market  Prices 
section  below. 

B.  Cost  of  Production  Analysis 

Based  on  allegations  contained  in  the 
petition,  and  in  accordance  with  section 
773(b)(2)(A)(i)  of  the  Act,  we  found 
reasonable  groxmds  to  believe  or  suspect 
that  steel  wire  rod  sales  were  made  in 
Brazil  at  prices  below  the  cost  of 
production  (COP).  See  Initiation  Notice, 
66  FR  at  50166.  As  a  result,  the 
Department  has  conducted  an 
investigation  to  determine  whether  the 
respondent  made  home  market  sales  at 
prices  below  its  COP  diuing  the  POI 
within  the  meaning  of  section  773(b)  of 
the  Act.  We  conducted  the  COP  analysis 
described  below. 

1.  Calculation  of  Cost  of  Production 

In  accordance  with  section  773(b)(3j 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  siun  of 
Companhia  Sidenirgica  Belgo  Mineira's 
and  BMP's  ^  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amoimts  for  the  home  market 
general  and  administrative  (G&A) 
expenses,  including  interest  expenses, 
selling  expenses,  and  packing  expenses. 

B  BMP  leases  and  operates  the  )uiz  de  Fora  mill. 


We  relied  on  the  COP  data  submitted  by 
Companhia  Sidenirgica  Belgo  Mineira 
and  BMP,  except  for  Companhia 
Sidenirgica  Belgo  Mineira's  reported 
cost  of  materials  purchased  from 
affiliated  parties,  which  we  adjusted  to 
reflect  the  highest  of  market  price, 
transfer  price,  or  cost  of  production.  In 
addition,  for  both  Companhia 
Sidenirgica  Belgo  Mineira  and  BMP,  we 
increased  the  G&A  expenses  to  include 
non-operating  expenses  for  profit 
sharing  and  excluded  the  non- 
operational  income  related  to  the  sale  of 
a  subsidiary.  We  then  calculated  one 
weighted-average  cost  for  each 
CONNUM  based  on  the  respective 
production  quantities  for  the 
companies. 

2.  Test  of  Home  Market  Sales  Prices 

We  compared  the  adjusted  weighted- 
average  COP  to  the  home  market  sales 
of  the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP 
within  an  extended  period  of  time  (i.e., 
a  period  of  one  year)  in  substantial 
quantities  and  whether  such  prices  were 
sufficient  to  permit  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 

On  a  model-specific  basis,  we 
compared  the  revised  COP  to  the  home 
market  prices,  less  any  taxes  that  are  not 
collected  when  the  product  is  sold  for 
export,  billing  adjustments,  applicable 
movement  charges,  and  direct  and 
indirect  selling  expenses  (which  were 
also  deducted  from  COP). 

3 .  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product . 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POI  were 
at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities"  within 
an  extended  period  of  time  in 
accordance  with  sections  773(b)(2)(B) 
and  773(b)(2){C)(i)  of  the  Act.  hi  such 
cases,  because  we  compared  prices  to 
POI  average  costs,  pursuant  to  section 
773(b)(2)(D)  of  the  Act,  we  also 
determined  that  such  sales  were  not 
made  at  prices  that  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time.  Therefore,  we 
disregarded  these  below-cost  sales. 
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C.  Calculation  of  Normal  Value  Based 
on  Home  Market  Prices 

We  determined  home  market  prices 
net  of  billing  adjustments  and  added 
interest  revenue.  Pursuant  to  section 
773{a){6)(B)(iii)  of  the  Act,  we  deducted 
taxes  imposed  directly  on  sales  of  the 
foreign  like  product  (ICMS.  IPI.  PIS.  and 
COFINS  taxes),  but  not  collected  on  the 
subject  merchandise.  We  note  that,  in 
some  past  cases  involving  Brazil,  we 
have  determined  that  the  PIS  and 
COFINS  taxes  are  direct  taxes  and,  as 
such,  should  not  be  deducted  from  NV. 
See.  e.g.,  Certain  Cut-To-Length  Carbon 
Steel  Plate  From  Brazil:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviewed  FR  12744, 12746  (March  16. 
1998).  However,  in  a  recent 
countervailing  duty  (CVD)  preliminary 
determination  regarding  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Brazil,  we  preliminarily  concluded  that 
the  PIS  and  COFINS  taxes  are  indirect. 
See  Notice  of  Preliminary  Affirmative 
Countervailing  Duty  Determination  and 
Alignment  with  Final  Antidumping 
Duty  Determinations:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Brazil.  67  FR  9652,  9659  (March  4, 
2002). 

In  reaching  this  decision,  we 
examined  the  legislation  underlying  the 
PIS  and  COFINS  to  determine  how 
Brazil  assesses  these  taxes.  Article  2  of 
the  COFINS  legislation  states  that 
"corporate  bodies"  will  contribute  two 
percent,  "charged  against  monthly 
billings,  that  is.  gross  revenue  derived 
from  the  sale  of  goods  and  services  of 
any  nature."  Likewise.  Article  "Second" 
of  the  PIS  tax  law  (also  foimd  in  the  PIS 
and  COFINS  legislation)  provides 
similar  language  stating  that  this  tax 
contribution  will  be  calculated  "on  the 
basis  of  the  invoicing."  The  PIS 
legislation  further  defines  invoicing 
under  Article  "Third"  to  be  the  gross 
revenue  "originating  from  the  sale  of 
goods." 

Section  351.102(b)  of  the 
Department's  regulations  defines  an 
indirect  tax  as  a  "sales,  excise,  turnover, 
value  added,  franchise,  stamp,  transfer, 
inventory,  or  equipment  tax,  border  tax. 
or  any  other  tax  other  than  a  direct  tax 
or  an  import  charge."  As  noted  in  the 
PIS  and  COFINS  legislation,  these  taxes 
are  derived  from  the  "monthly 
invoicing"  or  "invoicing"  originating 
from  the  sale  of  goods  and  services. 
Therefore,  we  preliminarily  find  that  the 
manner  in  which  these  taxes  are 
assessed  is  characteristic  of  an  indirect 
tax,  and  we  are  treating  PIS  and  COFINS 
taxes  as  indirect  taxes  for  the  purposes 
of  this  preliminary  determination. 


Where  applicable,  we  also  made 
adjustments  for  packing  and  movement 
expenses,  such  as  inland  freight  and 
warehousing  expenses,  in  accordance 
with  sections  773(a)(6)(A)  and  (B)  of  the 
Act.  In  order  to  adjust  for  differences  in 
packing  between  the  two  markets,  we 
deducted  home  market  packing  costs 
fttjm  NV  and  added  U.S.  packing  costs. 
For  comparisons  made  to  EP  sales,  we 
made  circumstance-of-sale  (COS) 
adjustments  by  deducting  direct  selling 
expenses  incurred  on  home  market  sales 
(commissions,  credit,  and  warranty 
expenses).  We  then  added  U.S.  direct 
selling  expenses  (e.g.,  credit).  For 
comparisons  made  to  CEP  sales,  we 
deducted  home  market  direct  selling 
expenses,  but  did  not  add  U.S.  direct 
selling  expenses.  For  matches  of  similar 
merchandise,  we  made  adjustments, 
where  appropriate,  for  physical 
differences  in  the  merchandise  in 
accordance  with  section  773{a)(6)(C)(ii) 
of  the  Act. 

D.  Arm's-length  Sales 

Belgo  Mineira  reported  sales  of  the 
foreign  like  product  to  affiliated 
customers.  To  test  whether  these  sales 
to  affiliated  customers  were  made  at 
arm's  length,  where  possible,  we 
compared  the  prices  of  sales  to  affiliated 
and  unaffiliated  customers,  net  of  all 
movement  charges,  direct  selling 
expenses,  discounts,  and  packing. 
Where  the  price  to  the  affiliated  party 
was  on  average  99.5  percent  or  more  of 
the  price  to  the  unaffiliated  parties,  we 
determined  that  sales  made  to  the 
affiliated  party  were  at  arm's  length.  See 
Antidumping  Duties;  Countervailing 
Duties:  Final  Rule.  62  FR  27296.  27355 
(May  19, 1997)  (preamble  to  the 
Department's  regulations).  Consistent 
with  §  351.403(c)  of  the  Department's 
regulations,  we  excluded  ftom  our 
analysis  those  sales  where  the  price  to 
the  affiliated  parties  was  less  than  99.5 
percent  of  the  price  to  the  unaffiliated 
parties. 

E.  Level  of  Trade/Constructed  Export 
Price  Offset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  EP  or  CEP 
transaction.  The  NV  level  of  trade  is  that 
of  the  starting-price  sales  in  the 
comparison  market  or.  when  NV  is 
based  on  CV.  that  of  the  sales  from 
which  we  derive  SG&A  expenses  and 
profit.  For  EP  sales,  the  U.S.  level  of 
trade  is  also  the  level  of  the  starting- 
price  sale,  which  is  usually  from 
exporter  to  importer.  For  CEP 
transactions,  it  is  the  level  of  the 


constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP 
transactions,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  imaffiliated 
customer.  If  the  comparison  market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  level 
of  trade  of  the  export  transaction,  we 
make  a  level-of-trade  adjustment  under 
section  773(a)(7)(A)  of  the  Act.  For  CEP 
sales,  if  the  NV  level  is  jnore  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP- 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa. 
62  FR  61731,  61733,  61746  (November 
19,  1997). 

In  implementing  these  principles  in 
this  investigation,  we  obtained 
information  from  Belgo  Mineira  about 
the  marketing  stages  involved  in  the 
reported  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 
activities  performed  by  the  respondent 
for  each  channel  of  distribution.  In 
identifying  levels  of  trade  for  EP  and 
home  market  sales  we  considered  the 
selling  functions  reflected  in  the  starting 
price  before  any  adjustments.  For  CEP 
sales,  we  considered  only  the  selling 
activities  reflected  in  the  price  after  the 
deduction  of  expenses  pursuant  to 
section  772(d)  of  the  Act.  Generally,  if 
the  reported  levels  of  trade  are  the  same, 
the  functions  and  activities  of  the  seller 
should  be  similar.  Conversely,  if  a  party 
reports  levels  of  trade  that  are  different 
for  different  categories  of  sales,  the 
functions  and  activities  may  be 
dissimilar. 

In  the  home  market,  Belgo  Mineira 
reported  three  channels  of  distribution: 
direct  sales  to  imaffiliated  customers, 
warehouse  sales  to  unaffiliated 
customers,  and  sales  to  affiliated 
customers.  Belgo  Mineira  also  reported 
two  levels  of  trade  in  the  home  market: 
sales  to  unaffiliated  customers  and  sales 
to  affiliated  customers.  According  to  the 
respondent,  only  the  most  basic  selling 
activities  and  services  are  required  for 
sales  to  unaffiliated  companies.  In 
addition,  because  the  sales  to  affiliates 
involve  inter-company  transactions, 
negotiations  with  and  considerations  of 
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:redit  and  collection  for  affiliated 
companies  are  far  more  standardized 
and  less  significant.  While  we  agree  that 
the  intensity  of  selling  activities  varies 
between  Belgo  Mineira's  channels  of 
distribution  in  the  home  market,  we  do 
not  agree  that  the  variations  support 
Belgo  Mineira's  claim  of  two  distinct 
levels  of  trade  in  the  home  market.  First, 
we  note  that  Belgo  Mineira  described 
the  same  selling  activities  for  all 
customers,  regardless  of  the  channel  of 
distribution.  In  addition,  Belgo  Mineira 
provided  the  same  sales  process 
description  for  both  channels  of 
distribution;  therefore,  we  are  not 
persuaded  that  the  processing  of 
customer  orders  is  affected  by 
affiliation.  Furthermore,  Belgo  Mineira's 
questionnaire  responses  contradict  its 
claim  that  some  selling  activities  are 
more  significant  with  respect  to 
unaffiliated  customers.  For  example, 
Belgo  Mineira  claims  that  it  provides 
more  warranty  and  technical  services  to 
unaffiliated  customers.^  However,  we 
note  that,  in  Belgo  Mineira's  section  B 
response,  the  company  did  not  report 
any  direct  warranty  expenses.  In 
response  to  the  Department's 
supplemental  questionnaire,  Belgo 
Mineira  stated  that  it  does  not  have  a 
formal  warranty  program,  but  developed 
a  customer-specific  direct  warranty 
adjustment.^  This  direct  warranty 
adjustment  was  reported  without  regard 
to  the  affiliation  of  the  customer.  In 
addition,  the  company  did  not  report 
any  direct  technical  services  expenses 
associated  with  its  home  market  sales. 
For  indirect  warranty  and  technical 
service  expenses,  the  company 
calculated  a  factor  to  account  for  the 
expenses  of  its  quality  departments. 
Again,  this  factor  was  the  same  for  all 
customers,  regardless  of  affiliation  and 
market.  Although  there  may  be  more 
negotiations,  freight  and  delivery 
arrangements,  and  credit  and  collection 
expenses  associated  with  sales  to 
unaffiliated  companies,  we  do  not  find 
that  these  differences  support  Belgo 
Mineira's  claim  that  there  are  two 
separate  levels  of  trade  in  the  home 
market.^  Therefore,  we  preliminarily 
determine  that  home  market  sales  in  the 
three  channels  of  distribution  constitute 
a  single  level  of  trade. 


'  See  Belgo  Mineura;s  February  11,  2002  response 
to  the  Department's  supplemental  questionnaire  at 
Exhibit  B-16. 

»/d.  at76. 

»  See  Antifriction  Bearings  (Other  Than  Tapered 
Roller  Bearings)  and  Parts  Thereof  From  France, 
Germany.  Italy,  Japan,  Romania,  Sweden,  and  the 
United  kingdom;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews.  64  FR  35590  (July  1, 
1999). 


In  the  U.S.  market.  Belgo  Mineira  had 
both  EP  and  CEP  sales.  Belgo  Mineira 
reported  EP  sales  through  two  channels 
of  distribution:  sales  to  unaffiliated 
trading  companies  and  sales  to 
unaffiliated  end-users.  The  company 
identified  sales  through  both  of  these 
channels  as  one  level  of  trade.  Because 
the  selling  activities  associated  with  EP 
sales  were  similar  to  the  selling 
activities  in  the  home  market,  we  have 
determined  that  the  EP  sales  are  at  the 
same  level  of  trade  as  the  home  market 
sales. 

With  respect  to  CEP  sales,  the 
company  reported  these  sales  through    - 
two  channels  of  distribution:  sales 
through  TradeArbed  and  sales  to 
TrefilArbed  (an  affiliated  further 
manufacturer).  The  company  claimed 
that  its  CEP  sales  (i.e.,  sales  to  affiliates) 
are  at  a  different  level  of  trade  than  its 
EP  sales  (i.e..  sales  to  unaffiliated 
customers).  Similar  to  its  home  market 
level  of  trade  analysis,  the  company 
claims  that  there  are  two  levels  of  trade 
in  the  U.S.  market  because  Belgo 
Mineira  has  a  close  relationship  with  its 
affiliated  importers,  which  affects  the 
level  of  selling  acti\^ties  it  performs  for 
those  customers.  However,  as  in  the 
home  market  level  of  trade  analysis,  we 
find  Belgo  Mineira's  argxmients 
impersuasive.  Specifically,  we  note  that 
Belgo  Mineira  provides  the  same  selling 
activities  for  all  of  its  U.S.  customers, 
regardless  of  the  channel  of  distribution. 
In  addition,  Belgo  Mineira  provided  the 
same  sales  process  description  for  all 
channels  of  distribution;  therefore,  we 
are  not  persuaded  that  the  processing  of 
customer  orders  is  affected  by 
affiliation.  Furthermore,  Belgo  Mineira's 
questionnaire  responses  contradict  its 
claim  that  some  selling  activities  are 
more  significant  with  respect  to 
unaffiliated  customers.  For  example. 
Belgo  Mineira  claims  that  it  provides 
more  warranty  and  technical  service 
activities  to  imaffiliated  customers.'" 
However,  we  note  that,  in  Belgo 
Mineira's  section  C  response,  the 
company  did  not  report  any  direct 
warranty  expenses.  In  addition,  the 
company  did  not  report  any  direct 
technical  services  expenses  associated 
with  its  U.S.  sales.  For  indirect  warranty 
and  technical  service  expenses,  the 
company  calculated  a  factor  to  account 
for  the  expenses  of  its  quality 
departments.  Again,  this  factor  was  the 
same  for  all  customers,  regardless  of 
affiliation  and  market.  Although,  as 
with  home  market  sales,  there  may  be 
more  negotiations  and  credit  and 
collection  expenses  associated  with 
sales  to  imaffiliated  companies,  we  do 


'o/rf.  at  Exhibit  B-16. 


not  find  that  these  differences  support 
Belgo  Mineira's  claim  that  there  are  two 
separate  levels  of  trade  in  the  U.S. 
market. 

After  subtraction  of  the  expenses 
incurred  in  the  United  States,  in 
accordance  with  section  772(d)  of  the 
Act,  we  preliminarily  determine  that  the 
selling  functions  corresponding  to  the 
adjusted  CEP  are  the  same  as  the  selling 
functions  for  Belgo  Mineira's  home 
market  sales.  Therefore,  we  have 
determined  that  home  market  and  CEP 
sales  do  not  involve  substantially 
different  selling  activities,  as  stipulated 
by  §  351.412(c)(2)  of  the  Department's 
regulations.  Because  we  find  that  the 
level  of  trade  for  CEP  sales  is  similar  to 
the  home  market  level  of  trade,  we  made 
no  level-of-trade  adjustment  or  CEP 
offset.  See  section  773(a)(7)(A)  of  the 
Act.  We  will  examine  this  issue  further 
at  verification. 

Currency  Conversions 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A  of  the  Act  based  on  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales, 
as  obtained  from  the  Federal  Reserve 
Bank  (the  Department's  preferred  source 
for  exchange  rates). 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Critical  Circumstances 

In  their  December  5,  2001, 
submission,  the  petitioners'  alleged  that 
critical  circumstances  exist  with  respect 
to  steel  wire  rod  from  Brazil. 
Throughout  the  course  of  this 
investigation,  the  petitioners  and 
interested  parties  have  submitted  ^ 
additional  comments  concerning  this 
issue. 

Since  the  petitioners  submitted 
critical  circumstances  allegations  more 
than  20  days  before  the  scheduled  date 
of  the  preliminary  determination, 
§351.206{c)(2)(i)  of  the  Department's 
regulations  provides  that  we  must  issue 
our  preliminary  critical  circumstances 
determination  not  later  than  the  date  of 
the  preliminary  determination. 

ff  critical  circumstances  are  alleged, 
section  733(e)(1)  of  the  Act  directs  the 
Department  to  examine  whether  there  is 
a  reasonable  basis  to  believe  or  suspect 
that:  (A)(i)  There  is  a  history  of  dumping 
and  material  injury  by  reason  of 
dumped  imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
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exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

In  determining  whether  imports  of  the 
subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine  (i)  the  volume  and  value 
of  the  imports,  (ii)  seasonal  trends,  and 
(iii)  the  share  of  domestic  consumption 
accounted  for  by  the  imports.  Section 
351.206(h)(2)  of  the  Department's 
regulations  provides  that  an  increase  in 
imports  of  15  percent  or  more  during  a 
"relatively  short  period"  may  be 
considered  "massive."  In  addition. 
§  351.206(1)  of  the  Department's 
regulations  defines  "relatively  short 
period"  as  generally  the  period 
beginning  on  the  date  the  proceeding 
begins  (i.e.,  the  date  the  petition  is  filed) 
and  ending  at  least  three  months  later. 
As  a  consequence,  the  Department 
compares  import  levels  during  at  least 
the  three  months  immediately  after 
initiation  with  at  least  the  three-month 
period  immediately  preceding  initiation 
to  determine  whether  there  has  been  at 
least  a  15  percent  increase  in  imports  of 
subject  merchandise. 

In  this  case,  we  have  determined  that 
imports  have  not  been  massive  over  a 
"relatively  short  period  of  time," 
pursuant  to  733(e)(1)(B)  of  the  Act.  As 
stated  in  section  351.206(i)  of  the 
Department's  regulations,  if  the 
Secretary  finds  importers,  exporters,  or 
producers  had  reason  to  believe  at  some 
time  prior  to  the  beginning  of  the 
proc^ing  that  a  proceeding  was  likely, 
then  the  Secretary  may  consider  a  time 
period  of  not  less  than  three  months 
from  that  earlier  time. 

In  determining  whether  the  relevant 
statutory  criteria  have  been  satisfied,  we 
considered:  (i)  The  evidence  presented 
by  the  petitioners  in  their  December  5, 
19,  and  21,  2001  and  January  25.  2002 
letters;  (ii)  exporter-specific  shipment 
data  requested  by  the  Department;  (iii) 
comments  by  interested  parties  in 
response  to  the  petitioners'  allegations; 
(iv)  import  data  available  through  the 
rrC's  Data  Web  website;  and  (v)  the 
rrC's  preliminary  injury  determination. 

For  the  reasons  set  forth  in  the 
memorandum  regarding  our  critical 
circimistances  determination  for  Brazil, 
we  find  a  sufficient  basis  exists  for 
finding  importers,  or  exporters,  or 
producers  knew  or  should  have  known 
antidumping  cases  were  pending  on 
steel  wire  rod  imports  fi-om  Brazil  by 
June  2001  at  the  latest.  See 
Antidumping  Duty  Investigation  of 
Carbon  and  Certain  Alloy  Steel  Wire 


Rod  from  Brazil— Preliminary  Negative 
Determination  of  Critical  Circumstances 
Memorandum  from  Bernard  T.  Carreau 
to  Faryar  Shirzad,  April  2.  2002. 
Further,  as  discussed  in  the  above-cited 
memo,  we  determined  it  appropriate  to 
use  six-month  base  and  comparison 
periods.  Accordingly,  we  determined 
December  2000  through  May  2001 
should  serve  as  the  "base  period,"  while 
June  2001  through  November  2001 
should  serve  as  the  "comparison 
period"  in  determining  whether  or  not 
imports  have  been  massive  in  the 
comparison  period. 

In  order  to  determine  whether  imports 
from  Brazil  have  been  massive,  the 
Department  requested  that  Belgo 
Mineira  provide  its  shipment  data  from 
January  1999  up  until  the  time  of  the 
preliminary  determination.  Based  on 
our  analysis  of  the  shipment  data 
reported,  imports  have  decreased  during 
the  comparison  period;  therefore,  we 
preliminarily  find  that  the  criterion 
under  section  733(e)(1)(B)  of  the  Act  has 
not  been  met,  i.e.,  there  have  not  been 
massive  imports  of  steel  wire  rod  from 
Belgo  Mineira  over  a  relatively  short 
time.  See  Antidumping  Duty 
Investigation  of  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil: 
Preliminary  Negative  Critical 
Circumstances  Memorandum,  dated 
April  2,  2002  (Critical  Circumstances 
Memorandum).  Because  there  have  not 
been  massive  imports  in  this  case,  we 
have  determined  that  it  is  unnecessary 
to  address  the  other  prong  of  the  critical 
circmnstances  test.  For  this  reason,  we 
preliminarily  determine  that  critical 
circumstances  do  not  exist  for  imports 
of  steel  wire  rod  produced  by  Belgo 
Mineira. 

Regarding  the  "All  Others"  category, 
although  the  mandatory  respondent  did 
not  have  massive  imports,  we  also 
considered  country-wide  import  data  for 
the  products  covered  under  the  scope  of 
this  investigation.  In  determining 
whether  massive  imports  exist  for  "All 
Others,"  we  compared  the  volume  of 
aggregate  imports  during  the  base  period 
to  the  volume  of  aggregate  imports 
during  the  comparison  period.  Based  on 
our  analysis  of  the  country-wide  import 
data,  imports  of  steel  wire  rod  increased 
during  the  comparison  period,  but  not 
by  the  requisite  15  percent.  See  Critical 
Circumstances  Memorandum. 
Accordingly,  pursuant  to  section  733(e) 
of  the  Act  and  §  351.206(h)  of  the 
Department's  regulations,  we 
preliminarily  find  that  critical 
cinnunstances  do  not  exist  for  imports 
of  steel  wire  rod  produced  by  the  "All 
Others"  category. 


Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  carbon  and  certain  alloy  steel  . 
wire  rod  from  Brazil,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  are  also  instructing  the 
Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  normal  value  exceeds  the  EP 
or  CEP,  as  indicated  below.  These 
instructions  suspending  liquidation  will 
remain  in  effect  until  further  notice. 

"The  weighted-average  dimiping 
margins  are  as  follows: 


Manufacturer/exporter 

Margin 
(percent) 

Companhia  Sderurgica  Belgo 
Mineira  and  Belgo-Mineira 

Participa?ao  Industna  e 
Comercio  S  A  (BMP)      

65.76 

All  Others                 

65.76 

Disclosure 

The  Department  will  normally 
disclose  calculations  performed  within 
five  days  of  the  date  of  publication  of 
this  notice  to  the  parties  of  the 
proceeding  in  this  investigation  in 
accordance  with  19  CFR  351.224(b). 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  finalantidumping 
determination  is  affirmative,  the  ITC 
will  determine  whether  the  imports 
covered  by  that  determination  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry.  The 
deadline  for  that  ITC  determination 
would  be  the  later  of  120  days  after  the 
date  of  this  preliminary  determination 
or  45  days  aiter  the  date  of  our  final 
determination. 

Public  Conunent 

Case  briefs  for  this  investigation  must 
be  submitted  no  later  than  one  week 
after  the  issuance  of  the  verification 
reports.  Rebuttal  briefs  must  be  filed 
within  five  days  after  the  deadline  for 
submission  of  case  briefs.  A  list  of 
authorities  used,  a  table  of  contents,  and 
an  executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  simunaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Further,  we  woiUd 
.  appreciate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
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the  public  version  of  any  such 
comments  on  diskette. 
1  Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  hearing  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs,  provided  that  such  a 
hearing  is  requested  by  any  interested 
party.  If  a  request  for  a  hearing  is  made 
in  an  investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
In  the  event  that  the  Department 
receives  requests  for  hearings  from 
parties  to  more  than  one  steel  wire  rod 
case,  the  Department  may  schedule  a 
single  hearing  to  encompass  all  those 
cases.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  within  30  days  of  the 
publication  of  this  notice.  Requests 
should  specify  the  number  of 
participants  and  provide  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and  777(i)(l)  of  the  Act 

Dated:  April  2,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  02-9263  Filed  4-15-02;  8:45  am] 
BIUJNG  CODE  3S10-OS-P 


CONSUMER  PRODUCTS  SAFETY 
COMMISSION 

[CPSC  Docket  No.  02-1] 

In  the  Matter  of  Chemetron 
Corporation,  et  al.;  Prehearing 
Conference 

agency:  Consxmier  Product  Safety 

Commission. 

ACTION:  Notice  of  first  prehearing 

conference. 

DATE:  This  notice  announces  a 
prehearing  conference  to  be  held  in  the 
matter  of  Chemetron  Corporation, 
Chemetron  Investments,  Inc.,  Sunbeam 
Corporation,  Sprinkler  Corporation  of 
Milwaukee,  Inc.  and  Grucon 
Corporation  on  May  1,  2002  at  10  a.m. 
ADDRESS:  The  prehearing  conference 
will  be  in  hearing  room  420  of  the  East- 
West  Towers  Building,  4330  East-West 
Highway.  Bethesda,  Maryland  20814. 


FOR  FURTHER  INFORMATION  CONTACT: 

Todd  A.  Stevenson,  Secretary,  U.S. 
Consumer  Product  Safety  Commission, 
Washington,  DC;  telephone  (301)  504- 
0800;  telefax  (301)  504-01237. 

SUPPLEMENTARY  INFORMATION:  This 
public  notice  is  issued  pursuant  to  16 
CFR  1025.21(b)  of  the  U.S.  Consumer 
Product  Safety  Commission's  Rules  of 
Practice  of  Adjudicative  Proceedings  to 
inform  the  public  that  a  prehearing 
conference  will  be  held  in 
administrative  proceeding  under 
Section  15  of  the  Consimier  Product 
Safety  Act  (CPSA  or  Act)  captioned 
CPSC  Docket  No.  02-1,  hi  the  Matter  of 
Chemetron  Corporation,  Chemetron 
Investments,  Inc.,  Sunbeam 
Corporation,  Sprinkler  Corporation  of 
Milwaukee,  Inc.  and  Grucon 
Corporation.  The  Presiding  Officer  in 
the  proceeding  is  United  States 
Administrative  Law  Judge  William  B. 
Moran.  The  Presiding  Officer  has 
determined  that,  for  good  and  sufficient 
cause,  the  time  period  for  holding  this 
first  prehearing  conference  had  to  be 
extended  to  the  date  aimounced  above, 
which  date  is  beyond  the  fifty  (50)  day 
period  referenced  in  16  CFR  1025.21(a). 

The  public  is  referred  to  the  Code  of 
Regulations  citation  listed  above  for 
identification  of  the  issues  to  be  raised 
at  the  conference  and  is  advised  that  the 
date,  time  and  place  of  the  hearing  also 
will  be  established  at  the  conference. 

Substantively,  the  issues  being 
litigated  in  this  proceeding  are 
described  by  the  Presiding  Officer  to 
include:  Whether  the  Star  ME-1,  a  dry 
fire  sprinkler  manufactiu^d  from  1977 
through  1995  is,  within  the  meaning  of 
the  CPSA,  a  "consumer  product"  which 
was  distributed  in  commerce;  whether, 
as  a  result  of  inadequate  design  and/or 
manufacturing,  this  sprinkler  model  has 
failed  to  operate  as  intended  in  fires  and 
constitutes  a  "defect"  under  the  Act, 
which  presents  a  "substantial  product 
hazard,"  creating  a  substantial  risk  of 
injiuy  to  consumers,  within  the 
meaning  of  Section  15(a)(2),  (c)  and  (d) 
of  the  CPSA,  15  U.S.C.  2064(a)(2),  (c) 
and  (d).  Should  these  allegations  be 
proven.  Complaint  Counsel  for  the 
Office  of  Compliance  of  the  U.S. 
Consumer  Product  Safety  Commission 
seeks  a  finding  that  the  product  presents 
a  substantial  product  hazard  and  that 
public  notification  be  made  pursuant  to 
section  15(c)  of  the  CPSA  and  that  other 
appropriate  relief  be  directed,  as  set 
forth  in  the  Compliant. 

April  10,  2002. 
Todd  A.  Stevenson, 

Secretary. 

[PR  Doc.  02-9140  Filed  4-15-02;  8:45  am) 

BILUNG  CODE  6355-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

National  Senior  Service  Corps; 
Schedule  of  Income  Eligibility  Levels 

AGENCY:  Corporation  for  National  and 
Conmnmity  Service. 

ACTION:  Notice. 

SUMMARY:  This  Notice  revises  the 
schedules  of  income  eligibility  levels  for 
participation  in  the  Foster  Grandparent 
Program  (FGP)  and  the  Senior 
Companion  Program  (SCP)  of  the 
Corporation,  published  in  66  FR  18073 
on  April  5,  2001. 

DATES:  These  guidelines  are  effective  on 
April  1,2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Corporation  for  National  and 
Con^munity  Service,  National  Senior 
Service  Corps,  Attn:  Ms.  Ruth  Archie, 
1201  New  York  Avenue  NW., 
Washington,  DC  20525,  or  by  telephone 
at  (202)  606-5000,  ext.  289,  or  e-mail: 
rarclue@cns.gov. 

SUPPLEMENTARY  INFORMATION:  The 
revised  schedules  are  based  on  changes 
in  the  Poverty  Guidelines  issued  by  the 
Department  of  Health  and  Human 
Services  (DHHS),  published  in  67  FR 
6931,  February  14,  2002.  In  accordance 
with  program  regulations,  the  income 
eligibility  level  for  each  State,  Puerto 
Rico,  the  Virgin  Islands  and  the  District . 
of  Columbia  is  125  percent  of  the  DHHS 
Poverty  Guidelines,  except  in  those 
areas  determined  by  the  Corporation  to 
be  of  higher  cost  of  living  as  of  April  1, 
2002.  In  such  instances,  the  guidelines 
shall  be  135  percent  of  the  DHHS 
Poverty  levels  [See  attached  list  of  High 
Cost  Areas).  The  level  of  eligibility  is 
rounded  to  the  next  highest  multiple  of 
$5.00. 

In  determining  income  eligibility, 
consideration  should  be  given  to  the 
following,  as  set  forth  in  45  CFR  Parts 
2551-2553,  dated  October  1, 1999. 

Allowable  medical  expenses  are 
annual  out-of-pocket  expenses  for 
health  insurance  premiums,  health  care 
services,  and  medications  provided  to 
the  applicant,  enroUee,  or  spouse  and    • 
were  not  and  will  not  be  paid  for  by      ' 
Medicare,  Medicaid,  other  insurance,  or 
by  any  other  third  party  and,  must  not 
exceed  15  percent  of  the  applicable 
Corporation  income  guideline. 

For  new  applicants,  annual  income  is 
projected  for  the  following  12  months, 
based  on  income  at  the  time  of 
application.  For  currently  stipended 
volunteers,  annual  income  is  counted 
for  the  past  12  months.  Annual  income 
includes  the  applicant  or  enrollee's 
income  and  that  of  his/her  spouse,  if  the 
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spouse  lives  in  the  same  residence. 
Sponsors  shall  count  the  value  of 
shelter,  food,  and  clothing,  if  provided 
at  no  cost  by  persons  related  to  the 
applicant,  enroUee,  or  spouse. 


Any  person  whose  income  is  not  more    Grandparent  and  Senior  Companion 
than  100  percent  of  the  DHHS  Poverty        Programs. 
Guideline  for  her/his  specific  family 
imit  shall  be  given  special  consideration 
for  participation  in  the  Foster 

2002  FGP/SCP  Income  Eligibility  Levels 

(Based  on  125  percent  ol  DHHS  poverty  guidelines) 


States 


All.  except  High  Cost  Areas.  Alaska  &  Hawaii 

For  family  units  with  more 
and  Hawaii. 


Family  units  of 


One 


$11,075 


Two 


$14,925 


Three 


$18,775 


Four 


$22,625 


than  four  members,  add  iS.BSO  for  each  additional  member  in  all  States  except  designated  High  Cost  Areas,  Alaska 

2002  FGP/SCP  Income  Eligibility  Levels 

(Based  on  135  percent  of  DHHS  poverty  guidelines) 


Family  units  of 

Area 

One 

Two 

Three 

Four 

$11,965 
14,960 
13,770 

$16,120 
20,155 
18,550 

$20,280 
25,355 
23.330 

$24,435 

30.550 

Hawaii    

28.110 

For  family  units  with  rnore  than  four  members,  add:  $4,160  for  aU  areas.  $5,200  for  Alaska,  and  $4,780  for  Hawaii,  for  each  additional  member. 


The  income  eligibility  levels  specified 
above  are  based  on  135  percent  of  the 
DHHS  poverty  guidelines  and  are 
applicable  to  the  following  high  cost 
metropolitan  statistical  areas  and 
primary  metropolitan  statistical  areas: 

High  Cost  Areas 

(hicluding  all  Counties/Locations 
Licluded  in  that  Area  as  Defined  by  the 
Office  of  Management  and  Budget) 

Alaska 

(All  Locations) 

California 

Los  Angeles/Compton/San  Gabriel/Long 

Beach/Hawthorne  (Los  Angeles 

County) 
Santa  Barbara/Santa  Maria/Lompoc 

(Santa  Barbara  County) 
Santa  Cruz/Watsonville  (Santa  Cruz 

County) 
Santa  Rosa/Petaluma  (Sonoma  Coimty) 
San  Diego/El  Cajon  (San  Diego  County) 
San  Jose/Los  Gatos  (Santa  Clara  County) 
San  Francisco/San  Rafael  (Marin 

County) 
San  Francisco/Redwood  City  (San 

Mateo  County) 
San  Francisco  (San  Francisco  County) 
Oakland/Berkeley  (Alameda  County) 
Oakland/Martinez  (Contra  Costa 

County) 
Anaheim/Santa  Ana  (Orange  Coimty) 
Oxnard/Ventura  (Ventura  County) 


Connecticut 

Stamford  (Fairfield) 

District  of  Columbia/Maryland/Virginia 

District  of  Columbia  and  Surroimding 
Counties  in  Maryland  and  Virginia. 
MD  coimties:  Ann  Arundel.  Calvert, 
Charles.  Cecil.  Frederick.  Montgomery 
and  Prince  Georges,  Queen  Anne 
Coimties.  VA  Counties:  Arlington. 
Fairfax,  Loudoun,  Prince  Wilfiam, 
Stafford,  Alexandria  City,  Fairfax 
City,  Falls  Church  City.  Manassas  City 
and  Manassas  Park  Qty 

Hawaii 

(All  Locations) 

Illinois 

Chicago/Des  Plaines/Oak  Park/ 
Wheaton/Woodstock  (Cook.  DuPage 
and  McHenry  Counties) 

Massach  usetts 

Barnstable  (Barnstable) 
Edgartown  (Dukes) 
Boston/Maiden  (Essex,  Norfolk. 
Plymouth.  Middlesex  and  Suffolk 

Counties) 
Brockton/Wellesley/Braintree/Boston 

(Norfolk  County) 
Dorchester/Boston  (Suffolk  County) 
Worcester  (City)  (Worcester  Coimty) 

New  Jersey 
Bergen/Passaic/Paterson  (Bergen  and 

Passaic  Counties) 
Jersey  City  (Hudson) 


Middlesex/Somerset/Hunterdon 

(Hunterdon,  Middlesex  and  Somerset 

Counties) 
Monmouth/Ocean/Spring  Lake 

(Mormiouth  and  Ocean  Counties) 
Newark/East  Orange  (Essex,  Morris, 

Sussex  and  Union  Counties) 
Trenton  (Mercer  County) 

New  York 

Nassau/Suffolk/Long  Beach/Huntington 
(Suffolk  and  Nassau  Counties)  New 
York/Bronx/Brooklyn  (Bronx,  Kings, 
New  York,  Putnam,  Queens. 
Richmond  and  Rockland  Counties) 

Westchester/White  Plains/Yonkers/ 
Valhalla  (Westchester  County) 

Ohio 

Medina/Lorain/Elyria  (Medina/Lorain 
County) 

Pennsylvania 
Philadelphia/Doylestown/West  Chester/ 

MediayNorristown  (Bucks,  Chester, 

Delaware,  Montgomery  and 

Philadelphia  Coimties) 

Washington 

Seattle  (King  County) 

Wyoming 

(AU  Locations) 

The  revised  income  eligibility  levels 
presented  here  are  calculated  from  the 
base  DHHS  Poverty  Guidelines  now  in 
effect  as  follows: 
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2002  DHHS  POVERTY  Guidelines  for  All  States 

states 

Family  Unrts  of— 

One 

Two 

Three 

Four 

All  pirfif>nt  Alf)<«ka/Hawaii                             

$8,860 
11,080 
10,200 

$11,940 
14,930 
13,740 

$15,020 
18,780 
17.280 

$18,100 

Alaska                               • • 

22,630 

Hawaii    - — - 

20,820 

For  family  units  with  more  than  four  members,  add:  $3,080  for  all  areas,  $3,850  for  Alaska,  and  $3,540  for  Hawaii,  for  each  additional  member. 


Authority:  These  programs  are  authorized 
pursuant  to  42  U.S.C.  5011  and  5013  of  the 
Domestic  Volunteer  Service  Act  of  1973.  as 
amended.  The  income  eligibility  levels  are 
determined  by  the  current  guidelines 
published  by  DHHS  pursuant  to  sections  652 
and  673  (2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  which  requires 
poverty  guidelines  to  be  adjusted  for 
Consumer  Price  Index  changes. 

Dated:  April  10.  2002. 
Tess  Scannell, 
Director,  Senior  Corps. 
[FR  Doc.  02-9201  Filed  4-15-02;  8:45  am] 
BILUNG  COOE  60S0-$S-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0067] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review;  Incentive 
Contracts 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  incentive  contracts.  A 
request  for  public  comments  was 
published  at  67  FR  6235,  February  11, 
2002.  No  comments  were  received. 
Public  comments  are  particularly 
Invited  on:  Whether  this  collection  of 
Information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 


valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
May  16,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  biu-den  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0067, 
Incentive  Contracts,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Wise,  Acquisition  Policy  Division,  GSA 
(202)  208-1168. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Incentive  contracts  are  normally  used 
when  a  firm  fixed-price  contract  is  not 
appropriate  and  the  required  supplies  or 
services  can  be  acquired  at  lower  costs, 
and  sometimes  with  improved  delivery 
or  technical  performance,  by  relating  the 
amount  of  profit  or  fee  payable  under 
the  contract  to  the  contractor's 
performance. 

The  information  required  periodically 
from  the  contractor — such  as  cost  of 
work  already  performed,  estimated  costs 
of  further  performance  necessary  to 
complete  all  work,  total  contract  price 
for  supplies  or  services  accepted  by  the 
Government  for  which  final  prices  have 
been  established,  and  estimated  costs 
allocable  to  supplies  or  services 
accepted  by  the  Government  and  for 
which  final  prices  have  not  been 
established — is  needed  to  negotiate  the 
final  prices  of  incentive-related  items 
and  services. 

The  contracting  officer  evaluates  the 
information  received  to  determine  the 
contractor's  performance  in  meeting  the 


incentive  target  and  the  appropriate 
price  revision,  if  any,  for  the  items  or 
services. 

B.  Annual  Reporting  Burden 

Respondents:  3,000. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  3,000. 

Hours  Per  Response:  1 . 

Total  Burden  Hours:  3,000. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtciin  copies  of  the 
information  collection  docimients  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVP),  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0067,  Incentive  Contracts,  in  all 
correspondence. 

Dated:  April  5.  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-9145  Filed  4-15-02;  8:45  am] 
BILUNG  COOE  682fr-EF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  to  delete  systems  of 

records. 

SUMMARY:  The  Department  of  the  Air 
Force  is  deleting  two  systems  of  records 
notices  in  its  existing  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended. 

DATES:  This  proposed  action  would  be 
effective  without  further  notice  on  May 
16,  2002,  imless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Manager.  Office  of  the 
Chief  hiformation  Officer,  AF-CIO/P, 
1155  Air  Force  Pentagon,  Washington, 
DC  20330-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043. 
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SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a). 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  April  10,  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

F036  ACC  A 

SVSTEM  NAME: 

Special  Awards  File  (June  11. 1997, 
62  FR  31793). 

Reason:  Records  in  this  system  of 
records  are  retrieved  by  award,  not  a 
personal  identifier.  Therefore,  the 
system  of  records  is  no  longer  subject  to 
the  Privacy  Act  of  1974  and  is  being 
deleted  from  the  Department  of  the  Air 
Forces'  inventory  of  systems  of  records 
notices  subject  to  the  Privacy  Act  of 
1974. 

F036  ACC  B 
SYSTniNAME: 

Operations  Training  Development 
Evaluation  Qune  11, 1997.  62  FR  31793). 

Reason:  Records  in  this  system  of 
records  are  retrieved  by  crew  position, 
not  a  personal  identifier.  Therefore,  the 
system  of  records  is  no  longer  subject  to 
the  Privacy  Act  of  1974  and  is  being 
deleted  from  the  Department  of  the  Air 
Forces'  inventory  of  systems  of  records 
notices  subject  to  the  Privacy  Act  of 
1974. 

(FR  Doc.  02-9181  Filed  4-15-02;  8:45  am] 
BILLING  CODE  S001-4»-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infonnation 
CollectkNi  Requests 

AGENCY:  Department  of  Education. 

summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  Jime  17. 
2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  acciu-ate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  April  10.  2002. 
)ohn  D.  Tressler, 

Leader,  Regulatory  Infonnation  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  National  Longitudinal 
Transition  Study— 2  (NLTS2). 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
household;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  17,347. 
Burden  Hours:  8,765. 


Abstmct:  NLTS2  will  provide 
nationally  representative  information 
about  youth  with  disabilities  in 
secondary  school  and  in  transition  to 
adult  life,  including  their 
characteristics,  programs  and  services 
and  achievements  in  multiple  domains 
(e.g.,  employment,  postsecondary 
education).  The  study  will  inform 
special  education  policy  development 
and  support  the  Individuals  with 
Disabilities  Education  Act  (IDEA) 
reauthorization. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3.  Washington.  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO_IMGJssues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  yoiu'  request. 
Comments  regarding  biuden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Sheila  Carey  at  (202)  708- 
6287  or  via  her  Internet 
Sheila.Carey®ed.gov.  Individuals  who 
use  a  telecommvmications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Infonnation  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  02-9179  Filed  4-15-02;  8:45  am] 

BHJJNO  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  This  clearance  is 
prot  .eeding  in  an  emergency  mode  in 
order  to  have  the  Office  of  Management 
and  Budget  (OMB)  cleared  information 
collection  available  for  public  usage  by 
July  1.  2002  as  the  statute  requires. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  16, 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.  Room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
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mailed  to  the  Internet  address 
Lauren  Wittenber^omb. eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

I  Dated:  April  10,  2002. 
John  Tressler. 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 


Type  of  Review:  Revision. 

Title:  Federal  Family  Education  Loan, 
Direct  Loan,  and  Perkhis  Loan  Discharge 
Applications. 
,  Frequency:  One  time. 
J  Affected  Public:  Businesses  or  other 
for-profit;  Individuals  or  household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  15,000. 
Burden  Hours:  7,500. 

Abstract:  This  form  will  serve  as  the 
iheans  of  collecting  the  information  to 
determine  whether  a  Federal  Family 
Education  Loan  (FFEL),  Direct  Loan,  or 
Perkins  Loan  borrower  qualifies  for  a 
conditional  discharge  of  their  loan  due 
to  total  and  permanent  disability. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW.  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronicaUy  mailed  to  the  Internet 


address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  Internet  address 
Joe.Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  02-9178  Filed  4-15-02;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Committee  on 
Institutional  Quality  and  Integrity; 
Notice  of  Members 

agency:  National  Advisory  Committee 
on  Institutional  Quality  and  Integrity. 
Department  of  Education. 

What  Is  the  Purpose  of  This  Notice? 

The  purpose  of  this  notice  is  to  list 
the  members  of  the  National  Advisory 
Committee  on  Institutional  Quality  and 
Integrity  (National  Advisory  Committee) 
and  to  give  the  public  the  opportimity 
to  nominate  candidates  for  the  positions 
to  be  vacated  by  those  members  whose 
terms  will  expire  on  September  30, 
2002.  This  notice  is  required  under 
section  114(c)  of  the  Higher  Education 
Act  (HEA).  as  amended. 

What  Is  the  Role  of  the  National 
Advisory  Committee? 

The  National  Advisory  Committee  is 
established  under  Section  114  of  the 
HEA.  as  amended,  and  is  composed  of 
15  members  appointed  by  the  Secretary 
of  Education  from  among  individuals 
who  are  representatives  of,  or 
knowledgeable  concerning,  education 
and  training  beyond  secondary 
education,  including  representatives  of 
all  sectors  and  type  of  institutions  of 
higher  education.  The  National 
Advisory  Committee  meets  at  least 
twice  a  year  and  provides 
reconunendations  to  the  Secretary  of 
Education  pertaining  to: 

•  The  establishment  and  enforcement 
of  criteria  for  recognition  of  accrediting 
agencies  or  associations  under  subpart  2 
of  part  H  of  Title  IV.  HEA. 

•  The  recognition  of  specific 
accrediting  agencies  or  associations. 

•  The  preparation  and  publication  of 
the  list  of  nationally  recognized 
accrediting  agencies  and  associations. 

As  the  Conunittee  deems  necessary  or 
on  request,  the  Committee  also  advises 
the  Secretary  about: 


•  The  eligibility  and  certification 
process  for  institutions  of  higher 
education  under  Title  IV.  HEA. 

•  The  development  of  standards  and 
criteria  for  specific  categories  of 
vocational  training  institutions  and 
institutions  of  higher  education  for 
which  there  are  no  recognized 
accrediting  agencies,  associations,  or 
State  agencies  in  order  to  establish  the 
interim  eligibility  of  those  institutions 
to  participate  in  Federally  funded 
programs. 

•  The  relationship  between  (1) 
accreditation  of  institutions  of  higher 
education  and  the  certification  and 
eligibility  of  such  institutions,  and  (2) 
State  licensing  responsibilities  with 
respect  to  such  institutions. 

•  Any  other  advisory  functions 
relating  to  accreditation  and 
institutional  eligibility  that  the 
Secretary  may  prescribe. 

What  Are  the  Terms  of  Office  for 
Committee  Members? 

The  term  of  office  of  each  member  is 
3  years,  except  that  any  member 
appointed  to  fill  a  vacancy  occurring 
prior  to  the  expiration  of  the  term  for 
which  the  member's  predecessor  was 
appointed  is  appointed  for  the 
remainder  of  the  term.  A  member  may 
be  appointed,  at  the  Secretary's 
discretion,  to  serve  more  than  one  term. 

Who  Are  the  Current  Members  of  the 
Committee? 

The  current  members  of  the  National 
Advisory  Committee  are: 

Members  With  Terms  Expiring 
September  30,  2002 

•  Mr.  Gordon  M.  Ambach,  retired, 
formerly  Executive  Director.  Council 
of  Chief  State  School  Officers, 
Washington.  DC 

•  Dr.  Norman  Francis.  President,  Xavier 
University  of  Louisiana 

•  Dr.  George  A.  Pruitt,  President, 
Thomas  A.  Edison  State  College.  New 
Jersey 

•  Dr.  Norma  S.  Rees.  President. 
California  State  University.  Hayward 

•  Honprable  Thomas  P.  Salmon.  Former 
Governor  of  Vermont,  President 
Emeritus  of  University  of  Vermont 

Memhers  With  Terms  Expiring 
September  30,  2003 

•  Mr.  David  Johnson  HI,  Student 
Member,  Brigham  Young  University. 
Utah 

•  Dr.  Estela  R.  Lopez,  Vice  Chancellor 
for  Academic  Affairs,  Connecticut 
State  University  System  Office 

•  Dr.  Ronald  F.  Mason.  Jr..  President, 
Jackson  State  University,  Mississippi 
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•  Dr.  Eleanor  P.  Vreeland,  Chairman. 
Barland  Education  Consultants, 
Florida 

•  Dr.  John  A.  Yena.  President.  Johnson 
&  Wales  University,  Rhode  Island 

Members  With  Terms  Expiring 
September  30,  2004 

•  Dr.  Robert  C.  Andringa,  President. 
Council  for  Christian  Colleges  and 
Universities,  Washington,  DC 

•  Dr.  Lawrence  W.  Burt,  Director. 
Student  Financial  Services. 
University  of  Texas  at  Austin 

•  Dr.  Lawrence  J.  DeNardis,  President, 
University  of  New  Haven, 
Connecticut 

•  Mr.  Steven  W.  McCuUough.  Executive 
Director.  Iowa  Student  Loan  Liquidity 
Corporation 

•  Dr.  Laura  Palmer  Noone,  President, 
University  of  Phoenix.  Arizona 

How  Do  I  Nominate  an  Individual  for 
Appointment  as  a  Committee  Member? 

If  you  would  like  to  nominate  an 
individual  for  appointment  to  the 
Committee,  send  the  following 
information  to  the  Committee's 
Executive  Director: 

•  A  copy  of  the  nominee's  resimie; 
and 

•  A  cover  letter  that  provides  your 
reason(s)  for  nominating  the  individual 
and  contact  information  for  the  nominee 
(name,  title,  business  address,  and 
business  phone  and  fax  numbers). 

The  information  must  be  sent  by  June 
17.  2002  to  the  following  address: 
Bonnie  LeBold,  Executive  Director, 
National  Advisory  Committee  on 
Institutional  Quality  and  Integrity,  U.S. 
Department  of  Education,  room  7007, 
MS  7592,  1990  K  Street.  NW., 
Washington.  DC  20006. 

How  Can  I  Get  Additional  Information? 

If  you  have  any  specific  questions 
about  the  nomination  process  or  general 
questions  about  the  National  Advisory 
Committee,  please  contact  Ms.  Bonnie 
LeBold,  the  Committee's  Executive 
Director,  telephone:  (202)  21»-7009.  fax: 
(202)  21*-7008,  e-mail: 
Bonnje.LeBoid@ed.gov  between  9:00 
a.m.  and  5:00  p.m.,  Monday  through 
Friday. 

Authority:  20  U.S.C.  1011c. 

Dated:  April  9.  2002. 
Sally  L.  Stroup, 

Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  02-9190  Filed  4-15-02;  8:45  am) 

BHJJNG  COOE  400O-O1-P 


DEPARTMErfT  OF  EDUCATION 

[CFDA  No8.  84.305J,  84.305H,  and  84.305G] 

Office  Of  Educational  Research  and 
Improvement  (OERI)  Research  Grant 
Programs;  Notice  of  Application 
Review  Procedures  for  Certain  New 
Awards  for  Fiscal  Year  2002 

summary:  This  notice  establishes 
procedures  that  OERI  will  use  to  review 
applications  for  research  grants  under 
the  Preschool  Curriculum  Evaluation 
•  Research  Grant  Program,  the  Cognition 
and  Student  Learning  Research  Grant 
Program,  and  the  Reading 
Comprehension  Research  Grant  Program 
in  fiscal  year  2002.  These  procedures 
modify  the  procedures  governing  the 
review  of  applications  in  34  CFR  part 
700. 
Application  Review  Procedure 

OERI  will  form  a  peer  review  panel 
that  will  be  composed  of  reviewers  who 
are  expert  in  the  substantive  area  of  the 
competition.  The  panel  will  be  of 
sufficient  size  to  review  carefully  all 
applications  submitted  for  the  particular 
competition.  All  eligible  applications 
received  for  the  competition  will  be 
provided  to  all  members  of  the  panel, 
either  electronically,  for  those 
applications  submitted  electronically,  or 
in  paper  copy.  All  reviewers  will  be 
expected  to  be  familiar  enough  with  the 
applications  to  participate  in  a 
discussion  of  the  applications  at  the 
review  panel  meeting. 

A  primary,  secondary,  and  tertiary 
reviewer  (lead  reviewers)  will  be 
identified  for  each  eligible  application. 
Each  member  of  the  panel  will  serve  as 
a  lead  reviewer  for  a  number  of 
appUcations.  Prior  to  the  panel  meeting, 
panel  members  will  independently 
review  and  rate  those  applications  for 
which  they  are  assigned  lead  reviewer 
responsibilities.  For  each  assigned 
application,  the  lead  reviewers  will 
complete  technical  review  forms,  fully 
documenting  their  judgments  regarding 
the  strengths  and  weaknesses  of  the 
application  according  to  the  published 
selection  criteria  and  assigning  a 
preliminary  rating  for  each  criterion. 

The  foiu'  selection  criteria  to  be  used 
to  evaluate  applications  were  published 
in  the  application  notices  for  the 
competitions,  along  with  the  weights 
assigned  to  each  criterion.  The  criteria 
and  weights  are:  National  Significance 
(.2),  Quality  of  the  Project  Design  (.5), 
Quality  and  Potential  Contributions  of 
Personnel  (.2),  and  Adequacy  of 
Resources  (.1). 

In  assigning  ratings  for  each  criterion, 
reviewers  will  use  a  seven-point  scale. 


The  scale  is  anchored  on  each  end,  with 
7  =  Excellent  and  1  =  Poor. 

Prior  to  the  panel  meeting,  panel 
members  will  send  to  the  OERI  program 
official  their  preliminary  ratings  for 
each  criterion  for  each  application  for 
which  they  are  a  lead  reviewer. 
Applying  the  criterion  weights,  OERI 
staff  will  calculate  the  preliminary  score 
of  the  primary,  secondary,  and  tertiary 
reviewer  for  each  application,  as  well  as 
the  average  score  of  the  lead  reviewers 
for  each  application.  A  preliminary  rank 
order  will  be  prepared  based  on  the 
average  lead  reviewer  score  for  each 
apphcation.  Prior  to  the  opening  session 
of  the  panel  meeting,  all  members  of  the 
panel  will  be  provided  the  preliminary 
rank  order,  along  with  the  average  lead 
reviewer  score  and  the  individual  scores 
of  the  primary,  secondary,  and  tertiary 
reviewers,  for  each  application. 

At  the  panel  meeting,  the  full  panel 
will  convene  to  discuss  the  strengths 
and  weaknesses  of  applications. 
Applications  that  received  average  lead 
reviewer  scores  that  place  them  in  the 
bottom  half  of  all  applications,  as  shown 
on  the  preliminary  rank  order,  will  be 
deemed  non-competitive  and  will  not  be  . 
discussed,  unless  (a)  a  member  of  the 
panel,  who  believes  that  a  particular 
application  might  be  competitive, 
requests  that  the  application  be 
discussed  by  the  full  panel;  (b)  the  OERI 
program  official  determines  that  a  larger 
proportion  of  applications  needs  to  be 
discussed  in  order  to  ensure  fair 
consideration  among  applications  with 
tightly  clustered  scores;  or  (c)  the  OERI 
program  official  determines  that  the 
total  nxunber  of  applications  received  is 
too  small  to  warrant  differential 
discussion  of  applications,  in  which 
case  all  applications  will  be  discussed. 
For  any  competition  for  which  the  OERI 
program  official  determines  that  the 
total  number  of  applications  received  is 
too  large  for  the  entire  top  half  of 
applications  to  be  considered 
competitive,  then  only  the  top 
proportion  of  applications  that 
represents  approximately  three  times 
the  estimated  number  of  applications  to 
be  hmded  will  be  discussed  by  the  full 
panel.  For  example,  if  90  applications 
are  received  and  approximately  10  can 
be  funded,  then  the  top  one-third  of 
applications  will  be  discussed  by  the 
full  panel. 

A  panel  chairperson  designated  by  the 
OERI  program  official  will  lead  the 
discussion  of  applications.  For  each 
application,  the  primary,  secondary,  and 
tertiary  reviewers  wUl  each  discuss 
strengths  and  weaknesses  of  the 
application  and  answer  any  questions 
posed  by  other  panel  members. 
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Following  the  discussion  of 
applications,  each  member  of  the  panel 
will  independently  rate  each 
application  on  each  criterion,  using  the 
seven-point  scale.  In  addition,  each 
reviewer  will  indicate  for  each 
application  whether  the  reviewer  highly 
recommends  funding,  recommends 
funding,  or  does  not  recommend 
funding  of  the  application.  Lead 
reviewers  will  be  able  to  change  their, 
preliminary  ratings  and  modify  their 
documented  technical  review  forms  at 
this  time. 

Following  the  review  panel  meeting, 
the  OERI  program  official  and  OERI  staff 
will  apply  the  published  weights  to  the 
ratings  provided  by  reviewers  in  order 
to  calculate  reviewer  scores  for  each  of 
the  applications.  Then  the  average  score 
will  be  calculated  for  each  application, 
and  a  rank  order  will  be  prepared  of  all 
applications  that  were  scored  by  the  full 
panel.  The  rank  order  will  also  indicate, 
for  each  application,  the  number  of 
reviewers  who  highly  recommended  the 
application  be  funded,  the  niunber  who 
recommended  that  it  be  funded,  and  the 
number  who  recommended  that  the 
application  not  be  funded. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Secretary 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  because  this 
notice  merely  establishes  procedural 
requirements  for  review  of  applications 
and  does  not  create  substantive  policy, 
the  Secretary  has  determined  that 
proposed  rulemaking  is  not  required 
under  5  U.S.C.  553(b)(A). 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Payer,  Office  of  Educational 
Research  and  Improvement,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  502e, 
Washington,  DC  20208-5645. 
Telephone:  (202)  219-1310  or  via 
Internet:  Elizabeth_Payer@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  docimient,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 


Dociunent  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  fi«e 
at  this  site.  U  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  6031(c). 
Dated:  April  10.  2002. 
Grover  |.  Whitehurst, 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

[FR  Doc.  02-9235  Filed  4-15-02;  8:45  am) 

BILUNG  COOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.170] 

Jacob  K.  Javits  Fellowship  Program 

AGENCY:  Office  of  Postsecondary 
Education,  Department  of  Education. 

ACTION:  Correction  notice. 

SUMMARY:  On  September  27.  2001  we 
published  in  the  Federal  Register  (66 
FR  49371)  a  notice  inviting  applications 
for  new  awards  for  FY  2002  for  the 
Jacob  K.  Javits  Fellowship  Program  (JKJ). 
The  notice  stated  that  the  Secretary 
would  determine  the  JKJ  stipend  level 
for  the  academic  year  2002-2003  based 
on  the  level  of  support  provided  by  the 
National  Science  Foundation  (NSF) 
graduate  fellowships,  with  adjustments 
as  necessary  to  ensure  that  the  amoimt 
would  not  exceed  the  fellow's 
demonstrated  level  of  financial  need. 

This  notice  is  to  clarify  that  the 
Secretary  will  determine  the  stipend 
level  for  the  JKJ  by  using  the  level  of  the 
NSF  stipend  level  for  the  Graduate 
Research  Fellowship  Program  as  of 
April  16,  2002.  The  Secretary  intended 
to  specify  a  date  for  this  determination 
in  the  notice  inviting  applications,  but 
did  not  do  so. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Proctor,  Jacob  K.  Javits 
Fellowship  Program,  U.S.  Department  of 
Education,  International  Education  and 
Graduate  Programs  Service,  1990  K 
Street,  NW,  Suite  6000,  Washington  DC 
20006-8521,  Telephone:  (202)  502-7567 
or  via  Internet  for  the  JKJ: 
opeJavits_pmgram@ed.gov 


If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Govermnent 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  fntemet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  1135-1135e. 
Dated:  April  11,2002. 
Sally  L.  Stroup, 

Assistant  Secretary,  Office  of  Postsecondary 

Education. 

[FR  Doc.  02-9236  Filed  4-15-02;  8:45  am] 

BILUNG  CODE  4000-01-U 


DEPARTMENT  OF  EDUCATION 

National  Educational  Policy  and 
Priorities  Board;  Teleconference 

AGENCY:  National  Educational  Research 
Policy  and  Priorities  Board;  Education. 

ACTION:  Notice  of  meeting  by 
teleconference. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Executive 
Committee  on  the  National  Educational 
Research  Policy  and  Priorities  Board. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  docimient  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
The  public  is  being  given  less  than  15 
days  notice  of  this  meeting  because  of 
the  need  to  expedite  a  decision  on  a 
contract  action. 
Date:  Wednesday,  April  17,  2002. 
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Time:  2-3  p.m.  Schedule  may  be 
adjusted;  please  telephone  the  Board 
office  for  possible  update. 

Location:  Room  100,  80  F.  St..  NW, 
Washington,  DC  20208-7564. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Grace  Lucier,  Designated  Federal 
Official,  National  Educational  Research 
Policy  and  Priorities  Board, 
Washington.  DC  20208-7564.  Tel.:  (202) 
219-2253;  fax:  (202)  219-1528;  e-mail: 
Mary. Grace. Luciei^ed.gov.  The  main 
telephone  number  for  the  Board  is  (202) 
208-0692. 

SUPPLEMENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research,  Development,  Dissemination, 
and  Improvement  Act  of  1994.  The 
Board  works  collaboratively  with  the 
Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
to  forge  a  national  consensus  with 
respect  to  a  long-term  agenda  for 
educational  research,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office. 
The  teleconference  is  open  to  the 
public.  The  Board  will  consider  a 
modification  of  a  contract  currently  in 
effect  and  approve  a  statement  of  work. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Educational  Research  Policy  and 
Priorities  Board,  Suite  100,  800  F  St., 
NW,  Washington,  D.C.  20208-7564. 

Dated:  April  11,  2002. 
Rafael  Valdivieso, 
Executive  Director. 
[FR  Doc.  02-9187  Filed  4-15-02;  8:45  am] 

BILLMQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Stakeholder  Forum  on  Attematlve 
Technologies  to  Incineration 

AGENCY:  Department  of  Energy. 
action:  Notice  of  Stakeholder  Forum  on 
alternative  technologies  to  incineration. 


DATES:  The  Forum  will  be  held  on  Jvme 
7-8,  2002.  June  7.  2002.  from  1  p.m.- 
5:30  p.m.  and  June  8.  2002.  8:30  a.m.  to 
4  p.m.  ' 

ADDRESSES:  Denver  Airport  Marriott, 
6900  Tower  Road,  Denver,  CO  80249, 
Phone:  303-371-0300  or  800-321-2211. 

Forum  Information  and  Registration: 
For  more  information  on  the 
background  of  the  Forum  please  visit 
/ittp.7/toi/a.ine7.gov/ati/.  Registration 
materials  and  a  draft  meeting  agenda  are 
available  on  the  following  website  http:/ 
/www.getf.  org/ati. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Noeleen  Tillman.  Global  Environment 
and  Technology  Foimdation,  7010  Little 
River  Turnpike,  Suite  #  460,  Annandale, 
VA  22003;  e-mail  ntillmanQgetf.org; 
telephone  (760)  434-4662. 
SUPPLEMENTARY  INFORMATION:  The 
objectives  of  the  Forum  include:  (1)  To 
facilitate  an  exchange  of  information 
among  technical  experts,  regulators,  and 
interested  stakeholders,  and  (2)  to 
identify  stakeholder  values  and 
concerns  that  the  Department  should 
consider  in  its  technology  development 
and  evaluation  process. 

Topics  for  discussion  at  the 
Stakeholder  Forum  include: 

•  The  Department  of  Energy's  plans 
for  developing  alternative  technologies 
to  incineration. 

•  The  current  state  of  alternative 
technology  development. 

•  Factors  to  be  considered  in 
determining  the  acceptability  of  new 
technologies. 

•  Stakeholder  views  regarding  the 
benefits  and  drawbacks  of  various 
alternative  technologies. 

•  Opportunities  for  stakeholder 
involvement  in  new  technology 
development  and  evaluation. 

•  Federal  and  State  regulatory 
processes,  including  permitting. 

Issued  at  Washington,  DC,  on  April  18, 
2002. 

James  Owendoff, 

Deputy  Assistant  Secretary  for  Science  and 
Technology. 
[FR  Doc.  02-9194  Filed  4-15-02;  8.45  am] 

BNJJNG  COOe  64SO-01-P 


SUMMARY:  The  Department  of  Energy 
(DOE)  seeks  to  improve  stakeholder 
involvement  in  its  efforts  to  develop  and 
evaluate  alternative  technologies  to 
incineration  for  mixed  transuranic  and 
mixed  low  level  waste.  To  encourage 
broad,  diverse  stakeholder  participation, 
DOE  is  hosting  the  Stakeholder  Forum 
on  Alternative  Technologies  to 
Incineration.  June  7-8.  2002.  in  Denver, 
Colorado. 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advleory  Board,  Rocicy  Flats 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 


Board  (EM  SSAB),  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 

DATES:  Thursday,  May  2,  2002. 6  p.m.  to 
9:30  p.m. 

ADDRESSES:  Jefferson  County  Airport 
Terminal  Building,  Moimt  Evans  Room, 
11755  Airport  Way.  Broomfield.  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia.  Board/Staff  Coordinator.  Rocky 
Flats  Citizens  Advisory  Board.  9035 
North  Wadsworth  Parkway.  Suite  2250, 
Westminster,  CO  80021;  telephone  (303) 
420-7855;  fax  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  Quarterly  update  on  status  of 
wildlife  refuge  planning,  by  ex-officio 
representative  from  the  U.S.  Fish  and 
Wildlife  Service. 

2.  Presentation  and  discussion  on 
DOE'S  risk-based  strategy  for  end-state 
cleanup. 

3.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation :  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
vdshing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 

-  copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rocky  Flats 
Citizens  Advisory  Board,  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminister,  CO  80021;  telephone 
(303)  420-7855.  Hours  of  operations  for 
the  Public  Reading  Room  are  9  a.m.  to 

4  p.m.,  Monday-Friday,  except  Federal 

-  holidays.  Minutes  will  also  be  made 
available  by  writing  or  calling  Deb 
Thompson  at  the  address  or  telephone 
number  listed  above. 
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Issued  at  Washington,  DC,  on  April  11, 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  02-9195  Filed  4-15-02;  8:45  am] 
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EPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-336-002,  RP01 -484-000, 
RP01-486-000,  and  RP0O-13»-O00] 

El  Paso  Natural  Gas  Co.;  Aera  Energy, 
LLC,  et  al..  Complainants  v.  El  Paso 
Natural  Gas  Co.,  Respondent;  Texas, 
New  Mexico  and  Arizona  Shippers, 
Complainants  v.  El  Paso  Natural  Gas 
Co.,  Respondent;  KN  Marketing,  LP., 
Complainant  v.  El  Paso  Natural  Gas 
Co.,  Respondent;  Public  Conference 
Agenda 

April  10,  2002. 

As  announced  in  the  prior  notices 
issued  on  March  21.  2002  and  April  8, 
2002,  there  will  be  a  public  conference 
on  April  16,  2002  to  receive  comments 
on  Staffs  proposal  for  resolving 
capacity  allocation  issues  on  the  El  Paso 
Natural  Gas  Company  system.  This 
conference  will  be  held  at  10:00  a.m.  in 
the  Commission  Meeting  Room  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE,  Washington,  DC.  All 
interested  persons  are  invited  to  attend. 

The  Agenda  for  the  conference  is 
attached  to  this  Notice.  Written 
comments  may  be  submitted  on  April 
16,  2002.  A  time  for  filing  reply 
comments  will  be  discussed  at  the 
cxinference. 

The  conference  will  be  transcribed. 
Those  interested  in  obtaining  transcripts 
should  contact  Ace  Federal  Reporters  at 
202-347-3700.  The  Capitol  Connection 
will  broadcast  the  conference  live  via 
the  Internet  and  by  phorte.  To  find  out 
more  about  The  Capitol  Connection's 
Internet  and  phone  bridge,  contact 
David  Reininger  or  Julia  Morelli  at  703- 
993-3100  or  go  to 
www.  capitolconnection  .gm  u.edu. 
Anyone  interested  in  purchasing 
videotapes  of  the  workshops  should  call 
VISCOM  at  703-715-7999. 

Any  questions  concerning  the 
procedures  or  format  of  the  conference, 
may  be  addressed  to  either  Robert 


PetroceUi  at  (202)208-2085  or  Ingrid 
Olson  at  (202)208-2015. 

Magalie  R.  Salas, 

Secretary. 

El  Paso  Natural  Gas  Company,  Docket 
No.  RPOG-336-OeO,  et  al.  April  16, 
2002, 10  a.m. 

Public  Conference 

I.  Opening  Remarks  and  Introduction — 
10  a.m. 

Robert  J.  PetroceUi,  Office  of  Markets, 

Tariffs,  and  Rates,  FERC 
Patricia  Shelton,  President,  El  Paso 

Natural  Gas  Company 
William  Healy,  Vice  President, 

Commercial  Operations,  El  Paso 

Corporation's  Western  Pipeline 

Group. 
Daniel  Collins,  Vice  President  and 

Deputy  General  Counsel,  El  Paso  , 

Corporation. 
Norman  Walker,  Director  of 

Nominations  and  Scheduling 

Department,  El  Paso  Natural  Gas 

Company 

II.  Panel  of  State  Commissions — 10:15 
a.m. 

William  A.  Mundell,  Chairman,  Arizona 

Corporation  Commission 
Jonathan  A.  Bromson,  Staff  Couinsel, 

California  Public  Utilities 

Commission 

III.  Panel  of  Full  Requirements  Shippers 
10:40  a.m.  . 

James  F.  Moriarty,  Coujisel, 

Spokesperson  for  Full  Requirements 

Shippers 
John  P.  Gregg,  Counsel,  El  Paso 

Municipal  Customer  Group 
Melvin  Christopher,  Vice  President, 

Operations  &  Engineering,  Public 

Service  Company  of  New  Mexico 
Michael  Lemgston,  Vice  President,  Gas 

Supply,  Southern  Union  Gas 

Company 
John  A.  Cogan,  The  Johnco  Group,  LLC, 

Arizona  Gas  Division  of  Citizens 

Communications  Company 
Edward  C.  McMurtrie,  Director,  Federal 

Regulatory  Affairs,  Southwest  Gas 

Corporation 
David  G.  Areghini,  Associate  General 

Manager,  Salt  River  Project 
Mark  W.  Schwirtz,  Chief  Operating 

Officer,  Arizona  Electric  Power 

Cooperative 
James  H.  McGrew,  Counsel,  El  Paso" 

Electric  Company 
Stephen  M.  Wheeler,  Senior  Vice 

President,  Arizona  Public  Service  Co. 

for  Arizona  Public  Service  and 

Pinnacle  West 
Michael  D.  McElrath,  Energy  Manager, 

Phelps  Dodge  Corporation,  for  Phelps 


Dodge  Corporation  and  ASARCO, 

INC. 

rv.  Panel  of  Contract  Demand  Shippers 
11:40  a.m. 

Katherine  B.  Edwards,  Counsel, 
Indicated  Shippers 

Paul  B.  Keeler,  Managing  Attorney — 
Marketing,  Burlington  Resources  Oil 
&  Gas  LP,  Vice  President,  Law, 
Burlington  Resources  Trading  Inc. 

Penny  Barry,  San  Juan  and  Rockies 
Trading,  BP  America  Inc. 

Douglas  F.  John,  Counsel,  MGI  Supply 

Cathy  Bulf,  Manager  of  Transportation, 
ONEOK  Energy  Marketing  and 
Trading 

James  Harrigan,  Vice  President  Gas 
Acquisitions,  Southern  California  Gas 
Company 

Rodger  Schwecke,  Manager  Pipeline 
Products,  Southern  California  Gas 
Company. 

John  Ellis,  Counsel.  Sempra  Energy 

(To  be  announced),  Southern  California 
Generation  Coalition 

Limch  Break — 12:40  p.m. 

V.  Open  Discussion  of  Issues — 1:45- 
2:45  p.m. 

Dynegy  Marketing  and  Trade,  Panda 
Gila  River  LP,  Pacific  Gas  &  Electric 
Company,  and  Southern  California 
Edison  Company  have  indicated  an 
interest  in  making  comments  during  this 
discussion.  Others  will  also  have  an 
opportimity  to  participate  in  the 
discussion. 

[FR  Doc.  02-9182  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  7118-007] 

State  of  Maine  Department  of  Marine 
Resources;  Notice  of  Site  Visit 

April  10,  2002. 

On  April  23,  2002,  the  Office  of 
Energy  Projects  staff  will  participate  in 
a  site  visit  to  the  Smelt  Hill 
Hydroelectric  Project  on  the 
Presimipscot  River  in  the  town  of 
Falmouth,  Maine.  The  site  visit  will 
begin  at  about  9  a.m.  near  the  dam.  All 
interested  parties  may  attend  the  site 
visit.  Those  planning  to  attend  must 
provide  their  own  transportation.  For 
further  information,  please  contact  the 
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Commission's  Office  of  External  Affairs 
at  (202)  208-0004. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9185  Filed  4-15-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal^Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 422-000] 

Midwest  Independent  Transmission 
System  Operator,  Inc.;  Notice  of  Filing 

April  4.  2002. 

Take  notice  that  on  March  29,  2002. 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (the  Midwest  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  Joint  Open  Access 
Transmission  Tariff  for  the  Midwest 
Independent  Transmission  System 
Operator,  Inc.  for  the  Transmission 
System  (Michigan).  FERC  Electric  Tariff, 
Original  Volume  No.  2,  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  Part  35  of  the  Commission's 
Regulations.. 

The  Midwest  ISO  has  electronically 
served  copies  of  its  filing,  with 
attachments,  upon  all  Midwest  ISO 
Members,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants, 
Pohcy  Subcommittee  participants,  as 
well  as  all  state  commissions  within  the 
region.  In  addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 


www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Comment  Date:  April  19.  2002. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-9183  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Surrender  of 
Exemption  and  Soliciting  Comments, 
Motions  To  Inververte,  and  Proteste  ^ 

April  10.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Surrender  of 
Exemption. 

b.  Project  No.:  P-5018-004. 

c.  Date  Filed:  March  8.  2002. 

d.  Applicant:  Wellesley  Rosewood 
Maynard  Mills.  L.P. 

e.  Name  of  Project:  Clock  Tower  Place 
Project. 

f.  Location:  The  project  is  located  in 
Maynard.  Massachusetts  on  the  Assabet 
River.  This  project  does  not  utilize 
Federal  or  Tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact:  Thomas  Clark, 
Executive  Director,  Clock  Tower  Place, 
2  Clock  Tower  Place,  Suite  200, 
Maynard.  MA  01754,  (978)  461-1456. 

i.  FERC  Contact:  Shannon  Dimn  at 
shannon.dunn@ferc.gov,  or  telephone 
(202) 208-0853. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  comments 
described  in  item  k  below. 

k.  Deadline  for  filing  comments, 
motions,  or  protests  and  requests  for 
cooperating  agency  status:  May  10.  2002 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.  Washington.  DC  20426. 


Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov/documents/ 
makeanelectronicfiling/ doorbell.htm 

Please  include  the  project  number  (P- 
5018-004)  on  any  comments  or  motions 
filed. 

1.  Description  of  Project:  Wellesley 
Rosewood  Maynard  Mills.  L.P. 
(WRMM).  licensee  for  the  Clock  Tower 
Place  Project  (Project),  requests  to 
surrender  its  exemption  from  licensing 
for  the  existing,  non-operational  Project. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.  Room 
2A.  Washington.  DC  20426.  or  by  calHng 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions,  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

o.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFTi  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

p.  Agency  Comments — Federal.  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9184  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM01-1 2-4)00] 

Electricity  Maricet  Design  and 
Structure;  Notice  of  Options  Paper 

April  10.  2002. 

Take  notice  that  the  Commission  has 
distributed  an  options  paper  for 
resolving  rate  and  transition  issues  for 
standardized  transmission  service  and 
wholesale  electric  market  design.  The 
piupose  of  this  paper  is  to  stimulate 
public  discussion  that  can  guide  the 
development  of  a  proposed  rulemciking 
on  these  issues.  Parties  filing  comments 
are  requested  to  make  recommendations 
on  the  options  that  should  be  included 
in  the  proposed  rulemaking  as  well  as 
to  address  the  pros  and  cons  of  the 
various  options  contained  in  the  paper. 

I  The  options  paper  is  being  placed  in 
the  record  of  this  rulemaking  docket.  It 
will  also  be  available  on  the 
Commission's  website  at  http:// 
vnvw.ferc.gov/Electric/RTO/mrkt-stTct- 
conunents/ discussion — paper.htm. 

[Comments  on  this  paper  should  be 
filed  with  the  Commission  by  May  1 , 
2002.  Comments  may  be  filed  in  paper 
format  or  electronically.  For  paper 
filings,  the  original  and  14  copies  of  the 
comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington  DC  20426.  For 
electronic  filings  via  the  Internet,  see  18 
CFR  385.2001(a)(l)(iii)  (2001)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link.  All 
comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE..  Washington.  DC 
20426.  during  regular  business  hoiu^. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 
FERC's  Homepage  using  the  RIMS  link. 
User  assistance  for  RIMS  is  available  at 
202-208-2222,  or  by  e-mail  to 
rimsmaster@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-9186  Filed  4-15-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7172-3] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Risic  Management 
Program  Requirements  and  Petitions 
To  Modify  ttie  List  of  Regulated 
Substances  under  Section  1 12(r)  of  the 
Clean  Air  Act  (CAA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB):  Risk 
Management  Program  Requirements  and 
Petitions  to  Modify  the  List  of  Regulated 
Substances  uinder  section  112(r)  of  the 
Clean  Air  Act  (CAA),  EPA  ICR  Number 
1656.09,  0MB  Control  Number  2050- 
0144,  expiring  September  30.  2002. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  Jime  17,  2002. 
ADDRESSES:  Chemical  Emergency 
Preparedness  and  Prevention  Office, 
Mailcode  5104A,  U.S.  EPA.  1200 
Permsylvania  Avenue  NW,  Wsishington 
DC  20004.  Interested  persons  may 
obtain  a  copy  of  the  ICR  without  charge 
by  contacting  the  person  in  FOR  FURTHER 
INFORMATION  CONTACT  section. 
FOR  FURTHER  INFORMATION  CONTACT:  Sicy 
Jacob.  202-564-8019.  fax  no.  202-564- 
8233,  or  e-mail: 
jacob.sicy@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those 
stationary  sources  that  have  more  than 
a  threshold  quantity  of  a  regulated 
substance  in  a  process.  Entities  more 
likely  to  be  affected  by  this  action  may 
include  chemical  and  non-chemical 
manufacturers,  petroleum  refineries, 
utilities,  federal  sources,  etc. 

Title:  Risk  Management  Program 
Requirements  and  Petitions  to  Modify 
the  List  of  Regulated  Substances  under 
section  112(r)  of  the  Clean  Air  Act 
(CAA).  EPA  ICR  No.  1656.09.  OMB 
Control  No.  2050-0144  expiring  09/30/ 
02. 

Abstract:  This  information  collection 
request  (ICR)  addresses  the  following 
information  requirements:  (1) 


Documenting  sources  risk  management 
programs  and  submitting  a  source  risk 
management  plan  (RMP)  under  CAA 
section  112(r)(7).  The  regulations 
include  requirements  for  covered 
sources  to  implement  and  maintain 
docimientatioQ  for  a  risk  management 
program  and  submit  an  RMP  (including 
information  on  a  source's  hazard 
assessment,  prevention  program,  and 
emergency  response  program)  to  EPA. 
(2)  Collecting  and  submitting 
information  to  support  petitions  to 
modify  the  list  of  regulated  substances 
under  CAA  section  112{r)(3).  The 
regulations  include  requirements  for  a 
petitioner  to  submit  sufficient 
information  in  support  of  a  petition  to 
scientifically  support  the  request  to  add 
or  delete  a  chemical  from  the  list  of 
regulated  substances.  The  Agency  will 
use  this  information  in  making  the 
decision  to  grant  or  deny  a  petition.  EPA 
developed  and  promulgated  these 
regulations  through  several 
rulemakings.  The  rules  are  codified  in 
40  CFR  part  68. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  estimates  of 
the  imiverse  used  in  the  previous  ICRs 
have  been  revised  to  reflect  the  actual 
number  of  RMPs  submitted  to  EPA, 
adjusted  for  non-compliance  based  on 
reports  from  the  EPA  Regions  and  state 
implementing  agencies.  As  a  result, 
there  has  been  a  decrease  in  the  estimate 
of  the  number  of  facilities  subject  to 
these  requirements  to  about  16,635 
respondents.  I  %ause  of  the  schedule 
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for  certain  activities  established  in  Part 
68.  some  costs  occur  in  the  three-year 
time  period  covered  by  this  ICR  did  not 
occur  during  the  previous  three-year 
period.  Most  sources  will  have  to  revise 
their  RMPs  and  update  their  process 
hazard  analyses,  hazard  reviews,  and 
offsite  consequence  anaylses  in  2004. 
five  years  after  submitting  their  initial 
RMPs.  Consequently,  the  record  keeping 
and  reporting  costs  for  Part  68  fluctuate 
considerably  from  ICR  to  ICR. 

The  public  reporting  burden  will 
depend  on  the  regulatory  program  tier 
into  which  sources  are  categorized.  In 
this  ICR.  EPA  estimates  that  only  certain 
entities  will  be  newly  subject  to  the 
RMP  during  the  three  years  covered  by 
this  ICR.  For  these  newly  affected 
sources,  the  public  reporting  burden  for 
rule  familiarization,  is  estimated  to  be 
35  hours  per  source  and  11  hours  for 
other  initial  compliance.  The 
respondent  to  prepare  and  submit  an 
RMP  is  estimated  to  talte  5.0  hours  for 
retailers  to  28  hours  for  complex 
chemical  manufacturers.  The 
respondent  burden  to  maintain  on-site 
documentation  is  estimated  to  range     ^ 
from  4.5  hours  for  retailers  to  355  hours 
for  complex  chemical  manufacturers. 
The  reporting  burden  for  CBI  claims  is 
estimated  to  be  9.5  hours  for  certain 
chemical  manufacturing  sources.  The 
total  respondent  burden  to  become 
familiar  with  the  rule,  complete  and 
submit  (or  revise)  the  risk  management 
plan,  maintain  on-site  documentation, 
and  substantiate  claims  for  confidential 
business  information  is  estimated  to  bo 
about  273.000  hours  over  three  years,  or 
an  annual  burden  of  91.000  hours.  The 
three-year  burden  estimated  for  15  states 
that  may  be  implementing  Part  68 
program  is  18.480  hours,  or  an  annual 
burden  of  6.160  hours.  Therefore,  the 
total  burden  for  all  sources  and  states  is 
estimated  to  be  291 ,480  hours  for  three 
years,  or  an  annual  burden  of  97.160 
hours. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 


information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  April  10,  2002. 
David  Speight, 

Acting  Director.  Chemical  Emergency 
Preparedness  and  Prevention  Office. 
IFR  Doc.  02-9217  Filed  4-15-02;  8:45  am) 

BILUNGCOOE  6660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0002;  FHL-6832-31 

TSCA  Section  8(c)  Health  and  Safety 
Data  Reporting  Rule;  Request  for 
Comment  on  Renewal  of  Information 
Collection  Activities 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  EPA  is  seeking 
public  comment  on  the  following 
Information  Collection  Request  (ICR): 
TSCA  Section  8(c)  Health  and  Safety 
Data  Reporting  Rule  (EPA  ICR  No. 
1031.07,  OMB  No.  2070-0017).  This  ICR 
involves  a  collection  activity  that  is 
currently  approved  and  scheduled  to 
expire  on  August  31,  2002.  The 
information  collected  under  this  ICR 
relates  to  requirements  under  TSCA 
section  8(c)  that  companies  that 
manufacture,  process,  or  distribute  in 
commerce  any  chemical  substance  or 
mixture  maintain  records  of  significant 
adverse  reactions  to  health  or  the 
environment  alleged  to  have  been 
caused  by  such  substance  or  mixture. 
The  ICR  describes  the  nature  of  the 
information  collection  activity  and  its 
expected  burden  and  costs.  Before 
submitting  this  ICR  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  imder  the  PRA, 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  collection. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPPT-2002- 
0002  and  administrative  record  number 
AR-239.  must  be  received  on  or  before 
May  16.  2002. 

addresses:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPt-EMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
OPPT-2002-0002  and  administrative 
record  number  AR-239  in  the  subject 
line  on  the  first  page  of  yovir  response. 


FOR  FURTHER  INFORMATION  CONTACT:  For       » 
general  information  contact:  Barbara 
Cuimingham.  Acting  Director. 
Environmental  Assistance  Division 
(7408M).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline®epa.gov. 

For  technical  information  contact: 
Gerry  Brown.  Chemical  Control  Division 
(7405M),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW.,    ■ 
Washington,  DC  20460;  telephone 
number:  (202)  564-8086;  fax  number: 
(202)  564-4765;  e-mail  address: 
brown.gerry@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  company  that 
manufactures,  processes,  imports,  or 
distributes  in  commerce  chemical 
substances  or  mixtures.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Type  of  business 

NAICS 
codes 

SIC  codes 

Basic  chemical 

3251 

2869 

manufacturing 

Resin,  synttwtic 

3252 

2821 

mbber  and  ar- 

tificial syn- 

ttietic  fitiers, 

and  filaments 

manufaclunng 

Paint,  coating, 

3255 

2851 

and  adhesive 

manufacturing 

Pesticide,  fer- 

3253 

2879 

tilizer,  and 

other  agricul- 

tural chemical 

manufacturing 

Petroleum  refin- 

32411 

2911 

enes 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  North  American 
Industry  Classification  System  (NAICS) 
codes  and  the  Standard  Industrial 
Classification  (SIC)  codes  are  provided 
to  assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 
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n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  fi-om  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations."  "Regulations  and 
Proposed  Rules."  and  then  look  up  the 
entry  for  this  docimient  under  the 
"Federal  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

B.  Fax-on-Demand 


Using  a  faxphone  call  (202)  564-3119 
and  select  item  4088  for  a  copy  of  the 
ICR. 

C .  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  niunber  OPPT-2002-0002  and 
administrative  record  number  AR-239. 
The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociiments  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center. 
North  East  Mall  Rm.  B-607.  Waterside 
Mall.  401  M  St.,  SW.,  Washington.  DC. 
The  Center  is  open  from  noon  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  nimiber  for  the 
Center  is  (202)  260-7099. 

m.  How  Can  I  Respond  to  this  Action? 

A-  How  and  to  Whom  Do  I  Submit  the 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  niunber  OPPT-2002-0002  and 
administrative  record  number  AR-239 
on  the  subject  line  on  the  first  page  of 
your  response. 


1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428.  1201  Constitution 
Ave..  NW.,  Washington.  DC.  The  DCO  is 
open  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  oppt.ncic@epa.gov,  or  mail 
your  computer  disk  to  the  address 
identified  in  Units  III.A.l.  and  2.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCH  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
niunber  OPPT-2002-0002  and 
administrative  record  number  AR-239. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

B.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You^ay  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

C.  What  Should  I  Consider  when  I 
Prepare  My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 


1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  collection  activity.  ^ 

7.  Make  sure  to  submit  yoiu 
comments  by  the  deadline  in  this     " 
notice. 

8.  To  ensiu«  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  and  administrative  record 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

D.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PRA.  EPA  specifically  solicits 
comments  and  information  to  enable  it 
to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  Ae  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

IV.  What  Information  Collection 
Activity  or  ICR  Does  this  Action  Apply 
to? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  TSCA  Section  8(c)  Health  and 
Safety  Data  Reporting  Rule. 

ICR  numbers:  EPA  ICR  No.  1031.07, 
OMB  No.  2070-0017. 

ICR  status:  This  ICR  is  currently 
scheduled  to  expire  on  August  31,  2002. 
An  Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  that  is 
subject  to  approval  under  PRA,  unless  it 
displays  a  currently  valid  OMB  control 
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number.  The  OMB  control  numbers  for 
EPA's  information  collections  appear  on 
the  collection  instr\iments  or 
instructions,  in  the  Federal  Register 
notices  for  related  rulemakings  and  ICR 
notices,  and.  if  the  collection  is 
contained  in  a  regulation,  in  a  table  of 
OMB  approval  numbers  in  40  CFR  part 

9. 

Abstiact:  TSCA  section  8(c)  requires 
companies  that  manufacture,  process,  or 
distribute  chemicals  to  maintain  records 
of  significant  adverse  reactions  to  health 
or  the  environment  alleged  to  have  been 
caused  by  such  chemicals.  Since  section 
8(c)  includes  no  automatic  reporting 
provision.  EPA  can  obtain  and  use  the 
information  contained  in  company  files 
only  by  inspecting  those  files  or 
requiring  reporting  of  records  that  relate 
to  specific  substances  of  concern. 
Therefore,  under  certain  conditions,  and 
using  the  provisions  found  in  40  CFR 
part  717,  EPA  may  require  companies  to 
report  such  allegations  to  the  Agency. 

EPA  uses  such  information  on  a  case- 
specific  basis  to  corroborate  suspected 
adverse  health  or  environmental  effects 
of  chemicals  already  under  reviewr  by 
EPA.  The  information  is  also  useful  to 
identify  trends  of  adverse  effects  across 
the  industry  that  may  not  be  apparent  to 
any  one  chemical  company. 

Responses  to  the  collection  of 
information  are  mandatory  (see  4,0  CFR 
part  717).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by.  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  this  ICR? 

Under  the  PRA,  "burden"  means  the 
total  time.-effort.  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  infOTmation,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 


The  annual  public  burden  for  this 
collection  of  information  is  estimated  to 
range  between  0.25  hours  and  8.0  hours 
per  response,  depending  upon  the 
category  of  respondent.  The  following  is 
a  summary  of  \he  estimates  taken  from 
the  ICR: 

Respondents/affected  entities:  7,397. 

Estimated  total  number  of  potential 
respondents:  12,287. 

Frequency  of  response:  On  occasion. 

Estimated  average  number  of 
responses  for  each  respondent:  <  1  per 
year. 

Estimated  total  annual  burden  hours: 
29,939. 

Estimated  total  annual  burden  costs: 
$2,613,486. 

VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  Approval? 

There  is  a  decrease  of  340  hours  (from 
30.279  hours  to  29.939  hours)  in  the 
total  estimated  respondent  burden 
compared  with  that  identified  in  the 
information  collection  request  most 
recently  approved  by  OMB.  This 
decrease  reflects  minor  downward  re- 
estimates  in  the  number  of  small  and 
large  businesses  and  the  average  number 
of  employees  at  those  businesses 
(adjustment).  The  decrease  in  the 
estimates  of  the  number  of  employees  in 
turn  decreases  the  niunber  of  estimated 
allegations.  Because  allegations  trigger 
response  by  industry,  this  results  in  a 
decrease  in  the  estimated  burden  hours 
and  costs. 

Vn.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  vdll 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportimity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Listof  Subiects 

Envirormiental  protection,  Reporting 
and  recordkeeping  requirements. 

Dated:  April  5,  2002. 
Susan  B.  Hazen, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

[OPPT-2002-0004;  FRL-«832-7] 

TSCA  Section  5(a)(2)  Significant  New 
Use  Rules  for  Existing  Chemicals; 
Request  for  Comment  on  Renewal  of 
Information  Collection  Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  EPA  is  seeking 
public  comment  on  the  following 
Information  Collection  Request  (ICR): 
TSCA  Section  5(a)(2)  Significant  New 
Use  Rules  for  Existing  Chemicals  (EPA 
ICR  No.  1188.07.  OMB  No.  2070-0038). 
This  ICR  involves  a  collection  activity 
that  is  currently  approved  and 
scheduled  to  expire  on  August  31,  2002. 
The  information  collected  under  this 
ICR  relates  to  the  requirement  that 
persons  notify  EPA  at  least  90  days 
before  they  manufacture,  import,  or 
process  a  chemical  substance  for  a 
significant  new  use,  as  defined  by  the 
Toxic  Substances  Control  Act  (TSCA) 
section  5.  The  ICR  describes  the  nature 
of  the  information  collection  activity 
and  its  expected  burden  and  costs. 
Before  submitting  this  ICR  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval  imder  the  PRA, 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  collection. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPPT-2002- 
0004  and  administrative  record  number 
AR-240,  must  be  received  on  or  before 
May  16.  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
OPPT-2002-0004  and  administrative 
record  number  AR-240  in  the  subject 
line  on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact. 
Frank  Kover,  Chemical  Control  Division 
(7405M).  Office  of  Pollution  Prevention 
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and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  564-8162;  fax  nimiber: 
(202)  564-4755;  e-mail  address: 
kover.frank@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  company  that 
manufactiires,  processes,  imports,  or 
distributes  in  commerce  chemical 
substances  or  mixtures.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Type  of  business 

NAICS 
codes 

SIC  codes 

Basic  chemical 

3251 

2869 

manufacturing 

Resin,  syntfietic 

3252 

2821 

mbber  and  ar- 

tificial syn- 

thetic fibers, 

and  filaments 

manufacturing 

- 

Paint,  coating, 

3255 

2851 

and  adhesive 

manufacturing 

Pesticide,  fer- 

3253 

2879 

tilizer,  and 

other  agricul- 

tural chemical 

manufacturing 

Petroleum  refin- 

32411 

2911 

enes 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  North  American 
Industry  Classification  System  (NAICS) 
codes  and  the  Standard  Industrial 
Classification  (SIC)  codes  are  provided 
to  assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 


"Federal  Register — Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www  .epa.gov/fedrgstr/ . 

B.  Fax-on-Demand 

Using  a  faxphone  call  (202)  564-3119 
and  select  items  4091,  4092,  and  4093 
for  a  copy  of  the  ICR. 

C.  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  nimiber  OPPT-2002-0004  and 
administrative  record  number  AR-240. 
The  official  record  consists  of  the 
dociunents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit  the 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  OPPT-2002-0004  and 
administrative  record  number  AR-240 
on  the  subject  line  on  the  first  page  of 
your  response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT).  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428. 1201  Constitution 
Ave.,  NW.,  Washington,  DC.  The  DCO  is 
open  bom  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
DCO  is  (202)  564-8930. 


3.  Electronically.  Submit  yoiu' 
comments  and/or  data  electronically  by 
e-mail  to:  oppt.ncic@epa.gov.  or  mail 
your  computer  disk  to  the  address 
identified  in  Units  in.A.l.  and  2.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control  - 
number  OPPT-2002-0004  and 
administrative  record  nimiber  AR-240. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

B.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with  • 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the  ' 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  t 

C.  What  Should  I  Consider  when  I 
Prepare  My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  collection  activity.  • 
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7.  Make  sore  to  submit  your 
comments  by  the  deadline  in  this 

notice. 

8.  To  ensure  proper  receipt  by  EPA. 
be  siu«  to  identify  the  docket  control 
niunber  and  administrative  record 
niunber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

D.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PRA.  EPA  specifically  sohcits 
comments  and  information  to  enable  it 

to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  biu-dens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

IV.  What  Information  Collection 
Activity  or  ICR  Does  this  Action  Apply 
to? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  TSCA  Section  5(a)(2)  Significant 
New  Use  Rvdes  for  Existing  Chemicals. 

ICR  numbers:  EPA  ICR  No.  1188.07, 
0MB  No.  2070-0038. 

ICR  status:  This  ICR  is  currently 
scheduled  to  expire  on  August  31,  2002. 
An  Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  that  is 
subject  to  approval  under  PRA.  imless  it 
displays  a  ciurentiy  valid  OMB  control 
niunber.  The  OMB  control  numbers  for 
EPA's  information  collections  appear  on 
the  collection  instnmients  or 
instructions,  in  the  Federal  Register 
notices  for  related  rulemakings  and  ICR 
notices,  and,  if  the  collection  is 
contained  in  a  regulation,  in  a  table  of 
OMB  approval  niunbers  in  40  CFR  part 

Abstract:  Section  5  of  TSCA  provides 
EPA  with  a  regulatory  mechanism  to 
monitor  and,  if  necessary,  control 
significant  new  uses  of  chemical 
substances.  Section  5  of  TSCA 


authorizes  EPA  to  determine  by  rule  (a 
significant  new  use  rule  or  SNUR),  after 
considering  all  relevant  factors,  that  a 
use  of  a  chemical  substance  represents 
a  significant  new  use.  If  EPA  determines 
that  a  use  of  a  chemical  substance  is  a 
significant  new  use.  section  5  of  TSCA 
requires  persons  to  submit  a  notice  to 
EPA  at  least  90  days  before  they 
manufacture,  import,  or  process  the 
substance  for  that  use. 

EPA  uses  the  information  obtained 
through  this  collection  to  evaluate  the 
health  and  environmental  effects  of  the 
significant  new  use.  EPA  may  take 
regidatory  actions  under  TSCA  section 
5.  6  or  7  to  control  the  activities  for 
which  it  has  received  a  SNUR  notice. 
These  actions  include  orders  to  limit  or 
prohibit  the  manufacture,  importation, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  chemical  substances. 
If  EPA  does  not  take  action,  section  5  of 
TSCA  also  requires  EPA  to  publish  a 
Federal  Register  notice  explaining  the 
reasons  for  not  taking  action. 

Responses  to  the  collection  of     ^^ 
information  are  mandatory  (see  40  CFR 
part  721).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procediu«s  in  TSCA  section  14 
and  40  CFR  part  2. 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  this  ICR? 

Under  the  PRA.  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  summarized  in  this  notice. 
The  annual  public  burden  for  this 
collection  of  information  is  estimated  to 
be  118.9  hours  per  response.  The 
following  is  a  summary  of  the  estimates 
taken  from  the  ICR: 

Respondents/affected  entities:  8. 

Frequency  of  response:  On  occasion. 


Estimated  average  number  of 
responses  for  each  respondent:  1  per 
year. 

Estimated  total  annual  burden  hours: 
988. 

Estimated  total  annual  burden  costs: 
$81,921. 

VI.  Are  There  Changes  in  the  Estimates 
from  the  Last  ApproTal? 

There  is  a  decrease  of  44  hours  (from 
1,032  hours  to  988  hours)  in  the  total 
estimated  respondent  burden  compared 
with  that  identified  in  the  information 
collection  request  most  recently 
approved  by  OMB.  This  change  results 
from  updating  estimates  based  upon 
historical  information  on  SNURs 
promulgated  by  the  EPA  (adjustment). 
Based  upon  revised  estimates,  the 
number  of  SNUNs  estimated  to  be  ^ 

received  annually  has  increased  irom  3   ■ 
to  5.  Additionally,  the  estimated 
niunber  of  chemicals  per  SNUR  has 
increased  from  34  to  65.5.  However,  the 
estimated  annual  number  of  SNURs  has 
decreased  from  10  to  3  based  upon 
historical  information.  The  overall 
result  of  these  adjustments  is  a  decrease 
in  estimated  burden. 

Vn.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
tiien  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  vrill  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

list  of  Subjects 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 

Dated:  April  5,  2002. 
Susan  B.  Hazen, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 
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BiLUNQ  cooe  «8eo-s»-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0005;  FRL-6832-a] 

Data  Submissions  for  the  Voluntary 
Children's  Chemical  Evaluation 
Program;  Request  for  Comment  on 
Information  Collection  Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  EPA  is  seeking 
public  comment  on  the  following 
Information  Collection  Request  (ICR): 
Data  Submissions  for  the  Voluntary 
Children's  Chemical  Evaluation 
Program  (VCCEP)  (EPA  ICR  No.  2055.01, 
OMB  No.  2070-tbd).  This  ICR  proposes 
a  collection  activity  for  a  new  voluntary 
{Nrogram  whose  goal  is  to  obtain 
information  on  chemicals  to  which 
children  are  likely  to  be  exposed  so  that 
any  risks  can  be  assessed  and  managed. 
Information  on  health  effects,  exposure, 
risk,  and  data  needs  will  be  submitted 
by  chemical  manufacturers  who  have 
volunteered  to  participate  in  VCCEP. 
The  ICR  describes  the  nature  of  the 
information  collection  activity  and  its 
expected  burden  and  costs.  Before 
submitting  this  ICR  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  the  PRA, 
EPA  is  soliciting  comments  on  specific 
aspects  of  the  collection. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPPT-2002- 
0005  and  administrative  record  number 
AR-238,  must  be  received  on  or  before 
May  16.  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as    . 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPT-2002-0005  and  administrative 
record  number  AR-238  in  the  subject 
line  on  the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  Barbara 
Cuimingham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact 
Catherine  Roman,  Checucal  Control 
Division  (7405M),  Office  of  Pollution 


Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  nuqiber:  (202)  564-8172;  fax 
number:  (202)  564—4755;  e-mail  address: 
roman.catherine@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  manufacturer  or 
importer  of  certain  chemicals  and  have 
volunteered  to  sponsor  your  chemical  in 
the  VCCEP.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Type  of  business 

NAICS 
codes 

SIC  codes 

industrial  organic 

325 

2869 

chemicals 

Adhesives  and 

32552 

2891 

sealants 

Paints  and  allied 

32551 

2851 

products 

Textile  goods 

313 

2299 

Petroleum  prod- 

42272 

5172 

ucts 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  North  American 
Industry  Classification  System  (NAICS) 
codes  and  the  Standard  Industrial 
Classification  (SIC)  codes  are  provided 
to  assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electroiucally,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  On 
the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — ^Environmental 
Documents."  You  can  also  go  directiy  to 
the  Federal  Register  hstings  at  http://  . 
www.epa.gov/fedrgstr/. 

B.  Fax-on-Demand 

Using  a  faxphone  call  (202)  564-3119 
and  select  items  4089  and  4090  for  a 
copy  of  the  ICR. 


C  In  Person 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  number  OPPT-2002-0005  and 
administrative  record  number  AR-238. 
The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St..  SW..  Washington.  DC. 
The  Center  is  open  from  noon  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

m.  How  Can  I  Respond  to  this  Action? 

A.  How  and  to  Whom  Do  I  Submit  the 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPT-2002-0005  and 
administrative  record  number  AR-238 
on  the  subject  line  on  the  first  page  of 
your  response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428,  1201  Constitution  ' 
Ave.,  NW.,  Washington,  DC.  The  DCO  is 
open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  oppt.ncic@epa.gov,  or  mail 
your  computer  disk  to  the  address 
identified  in  Units  m.A.l.  and  2.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
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Comments  and  data  will  also  be 
accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPPT-2002-0005  and 
administrative  record  number  AR-238. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

B.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency?  - 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

C.  What  Should  I  Consider  when  I 
Prepare  My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  and  administrative  record 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 


D.  What  Information  is  EPA  Particularly 
Interested  in? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PRA,  EPA  specifically  solicits 
comments  and  information  to  enable  it 

to: 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information. 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

IV.  What  Information  CoUectioii 
Activity  or  ICX  Does  this  Action  Apply 
to? 

EPA  is  seeking  comments  on  the 
following  ICR: 

Title:  Data  Submissions  for  the 
Voluntary  Children's  Chemical 
Evaluation  Program. 

ICR  numbers:  EPA  ICR  No.  2055.01, 
OMB  No.  2070-tbd. 

ICR  status:  This  ICR  is  a  new 
proposed  information  collection  that 
has  not  been  approved  by  OMB.  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  that  is 
subject  to  approval  under  PRA,  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  information  collections  appear  on 
the  collection  instruments  or 
instructions,  in  the  Federal  Register 
notices  for  related  rulemakings  and  ICR 
notices,  and.  if  the  collection  is 
contained  in  a  reg\ilation,  in  a  table  of 
OMB  approval  numbers  in  40  CFR  part 

9. 

Abstmct:  VCCEP  is  a  voluntary 
program  intended  to  provide  data  to 
enable  the  public  to  imderstand  the 
potential  health  risks  to  children 
associated  with  certain  chemical 
exposures.  EPA  has  asked  companies 
which  manufacture  and/or  import  23 
chemicals  which  have  been  found  in 
human  tissues  and  the  environment  to 
volunteer  to  sponsor  their  evaluation  in 
VCCEP.  VCCEP  consists  of  three  tiers 
which  a  sponsor  may  commit  to 
separately.  Thus  far.  EPA  has  received 
Tier  1  commitments  for  20  chemicals. 


As  part  of  their  sponsorship,  companies 
would  submit  commitment  letters, 
collect  and/or  develop  health  effects 
and  exposure  information  on  their 
chemical(s).  integrate  that  information 
in  a  risk  assessment,  and  develop  a 
"Data  Needs  Assessment."  The  Data 
Needs  Assessment  would  discuss  the 
need  for  additional  data,  which  could  be 
provided  by  the  next  tier,  to  fully 
characterize  the  risks  the  chemical  may 
pose  to  children. 

The  information  submitted  by  the 
sponsor  will  be  evaluated  by  a  group  of 
scientific  experts  with  extensive, 
relevant  experience  in  toxicity  testing 
and  exposure  evaluations,  a  Peer 
Consultation  Group.  This  group  will 
forward  its  opinions  to  EPA  and  the 
sponsor(s)  concerning  the  adequacy  of 
the  assessments  and  the  need  for 
development  of  any  additional 
information  to  fully  assess  risks  to 
children.  EPA  will  consider  the 
opinions  of  the  Peer  Consultation  Group 
and  announce  whether  additional 
higher  tier  information  is  needed. 
Sponsors  and  the  public  will  have  an 
opportimity  to  comment  on  EPA's 
decision  concerning  data  needs.  EPA 
will  consider  these  comments  and  issue 
a  final  decision.  If  the  final  decision  is 
that  additional  information  is  needed, 
sponsors  wrill  be  asked  to  volunteer  to 
provide  the  next  tier  of  information.  If 
additional  information  is  not  needed, 
the  risk  communication  and,  if 
necessary,  risk  management  phases  of 
the  program  will  be  initiated. 

V.  What  are  EPA's  Burden  and  Cost 
Estimates  for  this  ICR? 

Under  the  PRA,  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  Agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  provides  a  detailed 
explanation  of  this  estimate,  which  is 
only  briefly  siunmarized  in  this  notice. 
The  annual  public  burden  for  this 
collection  of  information  is  estimated  to 
average  519.6  hours  per  response.  The 


Federal  Register /Vol.  67,  No.  73 /Tuesday,  April  16,  2002 /Notices 


18611 


following  is  a  summary  of  the  estimates 
taken  from  the  ICR: 

Respondents/affected  entities:  34. 

Estimated  total  number  of  potential 
respondents:  23. 

Frequency  of  response:  On  occasion. 

Estimated  total/average  number  of 
responses  for  each  respondent:  39  over 
a  3  year  period. 

Estimated  total  annual  burden  hours: 
154,332. 

Estimated  total  annual  burden  costs: 
$12,515,227. 

VI.  Are  There  Changes  in  the  Estimates 
firom  the  Last  Approval? 

No.  This  is  a  new  proposed  ICR. 

VH.  What  is  the  Next  Step  in  the 
Process  for  this  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 

Dated:  April  8,  2002. 
Stephen  L.  Johnson. 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

(FR  Doc.  02-9221  Filed  4-15-02;  8:45  am] 
BNJJNGCOOE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00331;  FRL-6827-2] 

Pollution  Prevention  Grants  and 
Announcement  of  Financial  Assistance 
Programs  Eligible  for  Review;  Notice 
of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  expects  to  have 
approximately  $5  million  available  in 
fiscal  year  2002  grant/cooperative 
agreement  funds  under  the  Pollution 
Prevention  (P2)  grant  program.  Grants/ 
cooperative  agreements  will  be  awarded 
under  the  authority  of  the  Pollution 
Prevention  Act  of  1990.  The  Pollution 


Prevention  Act  and  40  CFR  part  35. 
subpart  B  authorize  EPA  to  award  grant 
funds  to  State.  Tribes,  and  Intertribal 
Consortia  programs  that  address  the 
reduction  or  elimination  of  pollution 
across  environmental  media  (air,  land, 
and  water)  and  to  strengthen  the 
efficiency  and  effectiveness  of  State 
technical  assistance  programs  in 
providing  source  reduction  information 
to  businesses.  This  notice  describes  the 
procedures  and  criteria  for  the  award  of 
these  grants. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  the  grant 
program  contact:  Christopher  Kent, 
Pollution  Prevention  Division  (7409), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  telephone 
(202)  564-8842;  e-mail  address: 
kent.christopher@epa.gov. 

For  technical  ana  regionally  specific 
information:  The  EPA  Regional 
Pollution  Prevention  Coordinator  listed 
under  Unit  X.  of  this  notice. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  States 
(including  state  universities).  Tribes  and 
Intertribal  Consortia.  This  notice  may, 
however,  be  of  interest  to  local 
governments,  private  universities, 
private  nonprofit  entities,  private 
businesses,  and  individuals  who  are  not 
eligible  for  this  grant  program.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a  ' 
particular  entity,  contact  the  technical 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

You  may  obtain  electronic  copies  of 
this  document  and  certain  other  related 
documents  that  might  be  available 
electronically,  fi-om  the  EPA  Home  Page 
at  http://www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  Federal  Register — Environmental 
Documents.  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgst.  These  documents 
will  also  be  available  at  the  EPA  P2  web 
site  http://www.epa.gov/P2. 

n.  Background  of  the  Pollution 
Prevention  Grant  Program 

More  than  $75  million  has  been  "^ 
awarded  to  over  100  State  and  Tribal 
organizations  under  EPA's  multimedia 


pollution  prevention  grant  program, 
since  its  inception  in  1989.  During  the 
past  12  years,  P2  grant  funds  have 
established  and  enabled  State  and  Tribal 
programs  to  implement  a  wide  range  of 
pollution  prevention  activities.  P2 
grants  provide  economic  benefits  to 
small  businesses  by  funding  State 
technical  assistance  programs  focused 
on  helping  the  businesses  develop  more 
efficient  production  technologies  and 
operate  more  cost  effectively. 

The  goal  of  the  P2  grant  program  is  to 
assist  businesses  and  industries  in 
identifying  better  environmental 
strategies  and  solutions  for  reducing 
waste  at  the  source.  The  majority  of  the 
P2  grants  fund  State-based  projects  in 
the  areas  of  technical  assistance  and 
training,  education  and  outreach, 
regulatory  integration,  data  collection 
and  research,  demonstration  projects, 
and  recognition  programs. 

In  November  1990,  the  Pollution 
Prevention  Act  of  1990  (the  Act)  (Public 
Law  101-508)  was  enacted,  establishing 
as  national  policy  that  pollution  should 
be  prevented  or  reduced  at  the  source 
whenever  feasible. 

1.  Section  6603  of  the  Act  defines 
source  reduction  as  any  practice  that: 

i.  Reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal. 

ii.  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminants. 

EPA  further  defines  pollution 
prevention  as  the  use  of  other  practices 
that  reduce  or  eliminate  the  creation  of 
pollutants  through  increased  efficiency 
in  the  use  of  raw  materials,  energy, 
water,  or  other  resources,  or  protection 
of  natural  resources,  or  protection  of 
natural  resources  by  conservation. 

2.  Section  6605  of  the  Act  and  40  CFR 
part  35,  subpart  B  authorizes  EPA  to 
make  matching  grants  to  promote  the 
use  of  source  reduction  techniques  by 
businesses.  In  evaluating  grant 
applications,  the  Act  directs  EPA  to 
consider  whether  the  proposed  State 
program  will: 

i.  Make  specific  technical  assistance 
available  to  businesses  seeking 
information  about  source  reduction 
opportunities,  including  funding  for 
experts  to  provide  onsite  technical 
advice  and  to  assist  in  the  development 
of  source  reduction  plans. 

ii.  Target  assistance  to  businesses  for 
which  lack  of  information  is  an 
impediment  to  source  reduction. 
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ill.  Provide  training  in  source 
reduction  techniques. 

m.  Availability  of  FY  2002  Funds 

EPA  expects  to  have  approximately  $5 
million  in  grant/cooperative  agreement 
funds  available  for  FY  2002-2003 
pollution  prevention  activities.  The 
Agency  has  delegated  grant  making 
authority  to  the  EPA  regional  offices. 
EPA  regional  offices  are  responsible  for 
the  solicitation  of  interest  and  the 
screening  of  proposals. 

In  addition  to  the  statutory  criteria 
discussed  in  Unit  11..  all  applicants  must 
address  all  five  of  the  national  program 
criteria  listed  under  Unit  VI.2.ii.  EPA 
invites  applicants  to  submit  proposals 
that  make  the  case  for  how  their  work 
will  address  P2  priorities  on  the 
national.  Tribal,  regional  and  State 
level.  Interested  applicants  should 
contact  their  EPA  Regional  Pollution 
Prevention  Coordinator,  listed  under 
Unit  X.  for  more  information. 

The  2002  Pollution  Prevention  Grant 
Guidance  is  located  at  http:// 
www.epa.gov/p2/programs/ppis.htm. 

rV.  Catalogue  of  Federal  Domestic 
Assistance 

The  number  assigned  to  the  P2  grant 
program  in  the  Catalogue  of  Federal 
Domestic  Assistance  is  66.708  {formerly 
66.900). 
V.  Matching  Requirements 

States,  Tribes,  and  Intertribal 
Consortia  recipients  of  Pollution 
Prevention  grants  under  section  6605  of 
the  PPA  must  provide  at  least  50%  of 
the  total  allowable  project  cost.  For 
example,  the  Federal  government  will 
provide  half  of  the  total  allowable  cost 
of  the  project,  and  the  recipient  will 
provide  the  other  half.  Recipients  may 
meet  the  match  requirements  by 
allowable  costs  incurred  by  the  grantee 
(often  referred  to  as  "in-kind  goods  or 
services")  or  the  value  of  third  party  in- 
kind  contributions  consistent  with  40 
CFR  31.24.  If  a  Tribe  or  Intertribal 
Consortium  is  selected  for  award  of  a 
Pollution  Prevention  Grant  (PPG)  and 
the  Tribe  includes  the  funds  in  a 
Performance  Partnership  Grant  awarded 
under  40  CFR  part  35,  subpart  B,  the 
required  Tribal  match  for  the  Pollution 
Prevention  portion  of  the  PPG  will  be 
reduced  to  5%  of  the  allowable 
Pollution  Prevention  project  cost  for  the 
first  2  years  of  the  PPG  grant. 

VI.  EligibiUty 

1.  Applicants.  Eligible  applicants  for 
purposes  of  funding  under  this  program 
include  the  50  States,  the  District  of 
Columbia,  the  U.S.  Virgin  Islands,  the 
Commonwealth  of  Puerto  Rico,  any 


territory  of  or  possession  of  the  United 
States,  any  agency  or  instnunentality  of 
a  State  including  State  imiversities.  and 
Indian  tribes  that  meet  the  requirement 
for  treatment  in  a  manner  similar  to  a 
State  at  40  CFR  35.663  and  Intertribal 
Consortia  that  meet  the  requirements  at 
40  CFR  35.504.  Local  governments, 
private  imiversities,  private  nonprofit, 
private  businesses,  and  individuals  are 
not  eligible  for  funding.  Eligible 
applicants  are  encouraged  to  establish 
partnerships  with  business  and  other 
environmental  assistance  providers  to 
seamlessly  deliver  pollution  prevention 
assistance.  Successful  applicants  will  be 
those  that  best  meet  the  evaluation 
criteria  in  this  unit.  In  many  cases,  this 
is  likely  to  be  accomplished  through 
partnerships. 

2.  Activities  and  criteria — i.  General. 
The  purpose  of  the  P2  grant  program  is 
to  support  the  establishment  and 
expansion  of  State  and  Tribal 
multimedia  pollution  prevention 
programs.  EPA  specifically  seeks  to 
build  pollution  prevention  capabilities 
or  to  test,  innovative  pollution 
prevention  approaches  and 
methodologies.  Funds  awarded  under 
the  P2  grant  program  must  be  used  to 
support  pollution  prevention  programs 
that  address  the  transfer  and  reduction 
of  potentially  harmful  pollutants  across 
enviroimiental  media:  air.  water,  and 
land.  Programs  should  reflect 
comprehensive  and  coordinated 
pollution  prevention  planning  and 
implementation  efforts  State-wide. 

ii.  2002  National  program  criteria. 
This  section  describes  the  five  national 
program  criteria  EPA  will  use  to 
evaluate  proposals  under  the  P2  grant 
program.  In  addition  to  the  statutory 
criteria  and  the  national  program 
criteria,  there  may  be  regionally  specific 
criteria  that  the  proposing  activities  are 
also  required  to  address.  For  more 
information  on  the  EPA  regional 
requirements,  applicants  should  contact 
their  EPA  Regional  Pollution  Prevention 
Coordinator,  listed  under  Unit  X.  As 
well  as  ensuring  that  the  proposed 
activities  meet  EPA's  definition  of 
pollution  prevention,  the  applicant's 
proposal  must  include  how  the 
applicant  will  address  the  following  five 
activities: 

a.  Promote  multimedia  pollution 
prevention.  Applicants  should  identify 
how  projects  will  encourage  source 
reduction  to  actively  prevent  pollution 
across  environmental  media:  air,  water, 
and  land.  Programs  should  reflect 
comprehensive  and  coordinated 
pollution  prevention  planning  and 
impl«nentation  efforts.  Pollution 
prevention  programs  can  develop 
multimedia  pollution  prevention 


activities  which  provide  technical 
assistance  to  businesses,  institutionalize 
multimedia  pollution  prevention  as  an 
environmental  management  priority,  or 
initiate  demonstration  projects  that  test 
and  support  innovative  pollution 
prevention  approaches  and 
methodologies. 

b.  Advance  environmental  goals.  EPA 
believes  that  State  and  Tribal  pollution 
prevention  programs  have  an  unique 
opportunity  to  promote  pollution 
prevention,  especially  through  the 
environmental  performance  agreements. 
By  developing  applications  that  support 
stated  environmental  goals,  pollution 
prevention  programs  can  help  ensure 
that  States  and  Tribes  achieve  objectives 
through  a  cost-effective  preventive 
approach.  Pollution  prevention 
programs  will  continue  to  be  valuable  to 
top  management  if  they  can  demonstrate 
how  their  actions  will  help  advance 
stated  goals.  EPA  would  like  to  ensure 
that  pollution  prevention  is  integrated 
and  that  the  funds  provide  a  service  that 
supports  the  State's  or  Tribes'  strategic 
plan.  EPA  will  not  fund  any  projects 
developed  apart  from  the  stated  strategic 

plan. 

c.  Promote  accomplishments  mtnm 
the  State's  environmental  programs. 
EPA  realizes  the  importance  of  being 
able  to  document  the  effectiveness  of 
the  program  back  to  the  affected  media 
office.  EPA  added  this  application 
criteria  to  create  the  necessary  link 
between  the  regulatory  program  and  the 
pollution  prevention  program  activities 
to  ensure  that  the  affected  offices  know 
the  good  work  that  is  being  done  within 
their  sectors/programs/geographic  areas. 
By  periodically  documenting  the 
proposed  activities'  accomplishments, 
grantees  will  help  media  program 
managers  understand  the  benefits  of 
their  delivered  services.  By  creating  this 
positive  feedback  mechanism  to  the 
regulatory  program,  the  grantee  can 
market  their  accomplishments  and  help 
promote  the  sustainability  of  the  P2 
program. 

d.  Promote  partnerships.  For  the  past 
6  years.  EPA  has  required  P2  grant 
applicants  to  identify  major 
environmental  assistance  providers  in 
their  area  and  to  work  with  these 
organizations  to  educate  businesses  on 
pollution  prevention.  EPA  believes  that 
pollution  prevention  programs  who  do 
not  develop  a  strong  relationship  with 
other  environmental  assistance 
providers  will  face  difficulties  accessing 
State  and  Federal  resources  in  the 

futxue. 

EPA  continues  to  seek  more' 
cooperation  among  pollution  prevention 
programs  and  the  other  environmental 
and  business  assistance  providers  at  the 
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State  level.  These  can  include 
university-based  technical  assistance 
and  cooperative  extension  programs, 
and  other  assistance  programs  offered 
within  the  State.  Partnerships  are  also 
encoiu-aged  with  regional  and  national 
programs  such  as  the  Pollution 
Prevention  Resource  Exchange  {P2Rx) 
centers.  National  Institute  of  Standards 
and  Technology  (NIST)  programs,  Office 
of  Enforcement  and  Compliance 
Assistance  (OECA)  Compliance 
Assistance  Centers,  EPA's  Small 
Business  Assistance  Programs  (SBAPs), 
etc. 

By  developing  such  partnerships,  EPA 
would  like  to  ensure  that  pollution 
prevention  programs  leverage  these 
outside  expertise.  This  partnership  will 
also  reduce  the  need  for  other 
envirorunental  assistance  providers  to 
develop  their  own  expertise,  duplicating 
effort. 

e.  Identify  measures  of  success. 
Applicants  are  encouraged  to  identify 
how  and  what  criteria  they  are  using  to 
track  the  effectiveness  of  the  activity. 
Measures  of  success  could  be  measures 
of  direct  enviroimiental  improvement  or 
linked  to  such  measures.  For  example, 
success  could  be  identified  by 
demonstrating  a  direct  link  between  the 
project's  activities  and  quantifiable 
reductions  in  pollution  generated  or  in 
the  natural  resources  used.  Many  of  the 
EPA  regional  offices  have  negotiated 
with  their  States  specific  measurement 
structures  which  may  provide 
appropriate  frameworks  forjneasuring 
the  effectiveness  of  pollution  prevention 
programs. 

3.  Program  management.  Awards  for 
FY  2002  funds  will  be  managed  through 
the  EPA  regional  offices.  Applicants 
should  contact  their  EPA  Regional 
Pollution  Prevention  Coordinator,  listed 
under  Unit  X.  or  view  the  2002  Grant 
Guidance  located  at  http:// 
www.epa.gov/p2/programs/ppis.htm  to 
obtain  specific  regional  requirements 
and  deadlines  for  submitting  proposals. 
National  funding  decisions  will  be  made 
by  June  2002. 

Vn.  Proposal  Narrative  Format 

I  The  proposed  work  plan  must  meet 
tie  requirements  for  an  approvable 
work  plan  at  40  CFR  35.107  and  35.507. 

Vm.  Applicable  Regulations 

J  State  applicants  and  recipients  of 
Dilution  Prevention  Grants  are  subject 
to  the  requirements  of  40  CFR  parts  31 
and  35,  subpart  A.  Tribal  and  Intertribal 
Consortia  applicants  and  recipients  of 
Pollution  Prevention  Grants  are  subject 
to  the  requirements  of  40  CFR  parts  31 
and  35,  subpart  B. 


IX.  Reporting 

The  work  plans  and  reporting  must  be 
consistent  with  the  requirements  of  40 
CFR  35.107,  35.115,  35.507,  and  35.515. 

The  grantee,  along  with  the  Regional 
Project  Officer  will  develop  a  process 
for  jointly  evaluating  and  reporting 
progress  and  accomplishments  under 
the  work  plan  (see  40  CFR  35.115  and 
35.515).  A  description  of  the  evaluation 
process  and  a  reporting  schedule  must 
be  included  in  the  work  plan  (see  40 
CFR  35.107(b)(2)(iv)  and 
35.507(b)(2)(iv)).       ' 

The  evaluation  process  must  provide 
for: 

(1)  A  discussion  of  accomplishments 
as  measvired  against  work  plan 
conrniitments. 

(2)  A  discussion  of  the  cumulative 
effectiveness  of  the  work  performed 
under  all  work  plan  components. 

(3)  A  discussion  of  existing  and 
potential  problem  areas. 

(4)  Suggestions  for  improvement, 
including,  where  feasible,  schedules  for 
making  improvements. 

EPA's  Pollution  Prevention  Division 
has  created  an  optional  progress  report 
format  to  facilitate  national  reporting  on 
status  of  pollution  prevention  grant 
activities.  A  copy  of  the  report  format  is 
included  on  the  PPIS  page  of  the  P2  web 
site  (http://www.epa.gov/p2/ppis.htm). 
This  progress  report  format  is  not 
required  but  has  been  used  in  several 
States  for  the  past  year. 

X.  Regional  Pollution  Prevention 
Coordinators 

Region  I:  (Cormecticut.  Maine. 
Massachusetts.  New  Hampshire.  Rhode 
Island.  Vermont)  Abby  Swaine.  1 
Congress  St.,  Suite  1100  (SPN).  Boston, 
MA  02203.  (617)  918-1841,  e-mail: 
swaine.abby@epa.gov. 

Region  II:  (New  Jersey,  New  York, 
Puerto  Rico,  Virgin  Islands)  Deborah 
Freeman  (SPMMB),  290  Broadway,  25th 
Floor,  New  York,  NY  10007,  (212)  637- 
3730,  e-mail:  freeman.deborah@epa.gov. 

Region  III:  (Delaware,  Maryland, 
Pennsylvania,  Virginia.  West  Virginia. 
District  of  Columbia)  Loma  Rosenberg. 
(3E100).  1650  Arch  St..  Philadelphia  PA 
19103-2029,  (215)  814-5389.  e-mail: 
rosenberg.loma@epa.gov. 

Region  IV:  (Alabama.  Florida,  Georgia. 
Kentucky,  Mississippi,  North  Carolina. 
South  Carolina.  Tennessee)  Dan  Ahem. 
Atlanta  Federal  Center,  61  Forsyth  St.. 
SW..  Atlanta.  GA  30303,  (404)  562- 
9028,  e-mail:  ahem.dan@epa.gov. 

Region  V:  (Illinois,  Indiana,  Michigan. 
Minnesota.  Ohio.  Wisconsin)  Phil 
Kaplan.  (DW-8J).  77  West  Jackson  Blvd., 
Chicago,  IL  60604-3590,  (312)  353- 
4669,  e-mail:  kaplan.phil@epa.gov.     . 


Region  VI:  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas)  Joy 
Campbell,  (6EN-XP).  1445  Ross  Ave., 
12th  Floor,  Suite  1200,  Dallas.  TX 
75202.  (214)  665-0836.  e-mail: 
campbell.joy@epa.gov. 

Region  VII:  (Iowa,  Kansas,  Missouri, 
Nebraska)  Gary  Bertram.  (ARTD/TSPP). 
901  N  5th  St..  Kansas  City.  KS  66101. 
(913)  551-7533.  e-mail: 
bertram.gary@epa.gov. 

Region  VIII:  (Colorado.  Montana, 
North  Dakota.  South  Dakota,  Utah. 
Wyoming)  Unda  Walters.  (8P-P3T).  999 
18th  St..  Suite  300.  Denver.  CO  80202- 
2405,  (303)  312-6385,  e-mail: 
walters.linda@epa.gov. 

Region  IX:  (Arizona,  California. 
Hawaii,  Nevada,  American  Samoa. 
Guam)  Leif  Magnuson  (WST-7).  75 
Hawthome  Ave..  San  Francisco,  CA 
94105,  (415)  972-3286,  e-mail: 
magnuson.leif@epa.gov. 

Region  X:  (Alaska.  Idaho,  Oregon. 
WasWngton)  Carolyn  Gangmark,  01- 
085. 1200  Sixth  Ave..  Seattle.  WA 
98101,  (206)  553-4072,  e-mail: 
gangmark.carolyn@epa.gov. 

XI.  Regional  Pollution  Prevention 
Resource  Exchange  (P2Rx)  Centers 

Regions  I-D  (Connecticut,  Maine. 
Massachusetts,  New  Hampshire,  New 
York,  Rhode  Island,  Vermont)  P2Rx 
Center  -  NEWMOA.  http:// 
www.newmoa.org.  129  Portland  St.. 
Suite  602,  Boston.  MA  02114-2014, 
Contact:  Andy  Bray,  telephone:  (617) 
367-8558,  ext.  306. 

Regions  III-IV:  (Alabama.  Delaware, 
Florida,  Georgia,  Kentucky,  Maryland. 
Mississippi,  New  Jersey,  North  Carolina, 
Pennsylvania,  South  Carolina, 
Tennessee,  Virginia,  West  Virginia,) 
P2Rx  Center  -  The  Waste  Reduction 
Resource  Center  -  http://wrrc.p2pays.org 
- 1639  Mail  Service  Center,  Raleigh,  NC 
27699-1639;  telephone:  (800)  476-8686. 

Region  V  (Michigan,  Minnesota, 
Illinois,  Indiana,  Ohio.  Wisconsin)  P2Rx 
Center  -  The  Great  Lakes  Regional     . 
Pollution  Prevention  Roimdtable 
(GLRPPR)  -http://www.ghppr.org  -  IL 
Waste  Management  and  Research 
Center,  One  E.  Hazelwood  Dr., 
Champaign.  IL  61820.  Contact:  Deb 
Jacobson.  telephone:  (630)  472-5019. 

Region  VI  (Arizona.  Louisiana.  New 
Mexico,  Oklahoma,  Texas)  P2Rx  Center 
-  The  Southwest  P2  InfoSOurce  -  http:/ 
/p2.utep.edu  -  Institute  for 
Manufacturing  and  Materials 
Management.  500  W.  University, 
Burgess  Hall,  Room  400,  El  Paso.  TX 
79968.  Contact:  Ed  Gonzalez,  telephone: 
(915) 747-6273. 

Region  VII  (Iowa,  Kansas,  Missouri, 
Nebraska)  P2Rx  Center  -  The  Pollution 
Prevention  Regional  Information  Center 
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-  http://www.p2ric.org  - 1313  Famham, 
Suite  230,  Omaha,  NE  68182.  Contact: 
Rick  Yoder.  telephone:  (402)  595-2381. 

Region  VIII  (Colorado,  Montana, 
North  Dakota,  South  Dakota,  Utah. 
Wyoming)  P2Rx  Center  -  The  Peaks  to 
Prairies  Pollution  Prevention 
Information  Center  -  http:// 
peakstoprairies.org  -  MSU  Extension 
Service,  P.O.  Box  173580,  Bozeman,  MO 
59717.  Contact:  Mike  Vogel.  telephone: 
(406) 994-3451. 

Region  IX  (Arizona.  California, 
Hawaii,  Nevada)  P2Rx  Center  -  The 
Western  Regional  Pollution  Prevention 
Network  -  http://www.westp2net.org  - 
1735  N  First  St,  Suite  275.  San  Jose.  CA 
95112,  Contact:  Isao  Kobashi,  telephone: 
(408)  441-1195  ext.  4450. 

Region  X  (Arkansas,  Idaho,  Oregon, 
Washington)  P2Rx  Center  -  The  Pacific 
Northwest  Pollution  Prevention 
Resource  Center-  http://www.pprc.org  - 
513  First  Ave.  West,  Seattle,  WA  98119, 
Contact:  Chris  Wiley,  telephone:  (206) 
352-2050. 

ListofSul^ects 

Environmental  protection,  Grants. 

Dated:  April  8.  2002. 
Stephen  L.  Johnson, 

Assistant  Administrator,  Office  of  Prevention, 
Pesticides  and  Toxic  Substances. 

(FR  Doc.  02-9223  Filed  4-15-02;  8:45  am) 
■UMQ  cooe  6aao-60-s 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7172-11 

US  EPA  Scienc*  Advtooiy  Board; 
Notification  of  Public  Advlaory 
Commlttaa  Moating 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  the  Executive 
Committee  (EC)  of  the  US  EPA  Science 
Advisory  Board  (SAB)  will  meet  on 
Wednesday.  May  8.  2002  in  a  publicly 
accessible  conference  call  convened  in 
the  SAB  Conference  Room  (Room  6013, 
USEPA,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004).  The  meeting 
will  begin  at  11:00  am  and  adjourn  no 
later  than  2:00  pm  Eastern  Daylight 
Time.  The  purpose  of  the  meeting  is  to 
take  action  on  an  estimated  six  reports 
from  its  Committees  and 
Subcommittees.  This  meeting  is  open  to 
the  public;  however,  seating  is  limited 
and  available  on  a  first  come  basis. 
Information  on  how  to  access  the 
meeting  via  conference  call  is  available 
from  Ms.  Diana  Pozun  (  see  contact 
information  below).  The  draft  SAB 


reports  will  be  available  on  the  SAB 
Web  site  [www.epa.gov/sab)  one  week 
prior  to  the  meeting.  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
[see  Program  Contacts  below),  not  from 
the  SAB  Office. 

Purpose  of  the  Meeting — The 
Executive  Committee  will  take  action  on 
reports  from  its  Committees  and 
Subcommittees,  most  likely  including 
the  following: 

a.  "A  Framework  for  Reporting  on 
Ecological  Conditions:  An  SAB  Report, 
prepared  by  the  Ecological  Processes 
and  Effects  Committee  (EPEC).  (This 
report  is  a  self-initiated  activity  and, 
hence,  there  is  no  background  material 
beyond  the  report  itself.] 

b.  "USEPA's  Surface  Impoundment 
Study:  An  SAB  report",  prepared  by  the 
Environmental  Enigineering  Committee 
(EEC),  for  the  Office  of  Solid  Waste  and 
Emergency  Response.  [Program  contact: 
Becky  Cuthbertson,  Phone  703-308- 
8447  or  e-mail 
cuthbertson.becky@epa^ov\ 

c.  "USEPA's  LTESWTR/Stage  U  DBP 
Rule  Proposal;  An  SAB  report", 
prepared  by  the  Drinking  Water 
Committee  (DWC),  for  the  Office  of 
Water.  [Program  contact:  Mr.  James  Taft 
(Phone:  202-564-4655)  or  e-mail 
taft.james9epa.gov\ 

d.  "USEPA's  Particulate  Matter  (PM) 
Research  Centers:  An  SAB  Report", 
prepared  by  the  PM  Research  Centws 
Interim  Review  Panel,  an  ad  hoc 
Subcommittee  of  the  EC,  for  the  Office 
of  Research  and  Development.  [Program 
contacts:  Ms.  Stacey  Katz  (Phone:  202- 
564-8201,  or  e-mail 

katz. stacey®epa. gov)  or  Ms.  Gail 
Robarge  (Phone:  202-564-8301,  or  e- 
mail  robarge.gail@epa.gov)] 

e.  "Progress  in  Improving  the  SAB's 
Panel  Formation  Process:  An  SAB 
Conunentary",  prepared  by  the  Policies 
and  Procedures  Subcommittee,  a 
standing  Subcommittee  of  the  EC.  [This 
report  is  a  self-initiated  activity  and, 
hence,  there  is  no  background  material 
beyond  the  report  itself] 

I.  "Southeastern  Ecological 
Framework:  An  SAB  Report",  prepared 
by  the  Ecological  Processes  and  Effects 
Committee  (EPEC).  [Review  materials 
describing  the  Southeastern  Ecological 
Framework  are  available  from  Dr.  Cory 
Berish,  Chief  of  the  Planning  and 
Analysis  Branch,  U.S.  Environmental 
Protection  Agency.  Region  4,  Atlanta 
Federal  Center,  61  Forsyth  Street.  SW., 
Atlanta,  GA  30303-8960,  telephone 
(404)  562-8276,  or  e-mail  at 
berish.cory@epa.gov.] 

Availability  of  Review  Materials:  The 
SAB  reports  to  be  reviewed  by  the  EC 
will  be  available  on  the  SAB  Web  site 


[www.epa.gov/sab)  at  least  one  week 
prior  to  the  conference  call.  Any 
background  Agency  documents  that 
were  the  subject  of  the  SAB  reviews  are 
available  from  the  program  offices 
contacts  listed  above,  not  from  the  SAB. 
FOR  FURTHER  INFORMATION:  The  agenda 
for  the  meeting  will  be  posted  on  the 
SAB  Web  site  {wwiv.epa.gov/sab)  no 
later  than  one  week  prior  to  the  meeting. 
Members  of  the  public  wishing  a  written 
agenda  or  roster  of  the  EC  may  obtain 
these  from  the  SAB  Web  site,  or  fitim 
Ms.  Diana  Pozim,  Program  Specialist, 
EPA  Science  Advisory  Board  {1400A). 
Suite  6450,  U.S.  EPA,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-4533;  fax  at  (202)  501- 
0323;  or  via  e-mail  at 
pozun.diana@epa.gov.  Any  member  of 
the  public  wishing  further  information 
concerning  this  meeting  or  wishing  to 
submit  brief  oral  comments  (three 
minutes  or  less)  must  contact  Dr. 
Donald  Barnes,  Designated  Federal 
Officer,  EPA  Science  Advisory  Board 
(1400A).  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  telephone 
(202)  564-4533;  FAX  (202)  501-0323;  or 
via  e-mail  at  bames.don@epa.gov. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax,  or  mail)  and 
received  by  Dr.  Barnes  no  later  than 
noon  Eastern  Time  on  May  1.  2002. 

Providing  Oral  or  Written  Conunents  at 
SABMeetingp 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. . 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
conunents  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
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SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
review  panel  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat,  WordPerfect,  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows 
95/98  format).  Those  providing  written 
comments  at  the  meeting  are  also  asked 
to  bring  35  copies  of  their  conunents  for 
public  distribution. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Dr. 
Barnes  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

General  Information — Additional 
information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Web  site  [http://www.epa.gov/sab) 
and  in  the  Science  Advisory  Board 
FY2001  Annual  Staff  Report  which  is 
available  from  the  SAB  Publications 
Staff  at  (202)  564-4533  or  via  fax  at 
(202) 501-0256. 
I  Dated:  April  9.  2002. 
Donald  G.  Barnes, 

Staff  Director,  EPA  Science  Advisory  Board. 
[FR  Doc.  02-9218  Filed  4-15-02;  8:45  am) 
nujNG  COOE  esoo-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-82057;  FRL-6826-5] 

2002  Reporting  Notice;  Partial 
Updating  of  Inventory  Data  Base; 
Production  and  Site  Reports 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


permitted  under  40  CFR  part  710,  to 
facilitate  the  compilation  and  timely 
release  of  the  2002  lUR  data  base,  the 
Agency  strongly  encourages  industry  to 
report  their  chemicals  by  the  Chemical 
Abstracts  Service  (CAS)  or  accession 
nvunber  only. 

DATES:  This  document  is  effective  April 
16,  2002.  The  2002  reporting  period  is 
from  August  26,  2002  to  December  23, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Linda  Werrell  Gerber,  Information 
Management  Division  (7404M),  Office  of 
Pollutiop  Prevention  and  Toxics, 
Environmental  Protection  Agency.  1200 
Peimsylvania  Ave.,  NW..  Washington. 
DC  20460;  telephone  number:  (202) 
564-3452;  e-mail  address: 
gerber.linda@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  ilyou  manufactured  or 
imported  organic  chemicals  or  other 
chemicals  subject  to  proposed  or  final 
rules  or  orders  during  your  company's 
latest  fiscal  year  prior  to  August  26. 
2002.  Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


SUMMARY:  This  doounent  aimounces  the 
2002  reporting  period  for  the  Toxic 
Substances  Control  Act  (TSCA) 
Inventory  Update  Rule  (lUR).  The  lUR 
requires  manufacturers  and  importers  of 
certain  chemical  substances  included  on 
the  TSCA  Chemical  Substance 
Inventory  to  report  current  data  on  the 
production  volume,  plant  site,  and  site- 
limited  status  of  the  substances.  The 
2002  reporting  period  is  from  August 
26,  2002  to  December  23.  2002.  While 
chemical  identifiers,  such  as 
Premanufacturing  Notice  (PMN) 
numbers,  original  inventory  form 
numbers,  and  bona  fide  numbers  are 


Categories 

Examples  of  poten- 
tially affected  entities 

Chemical  manufac- 
turers 

Manufacturers  of 
chemical  sub- 
stances subject  to 
the  rule 

Chemical  importers 

Importers  of  chem- 
ical substances. 
Under  the  regula- 
tions, importers  in- 
clude such  per- 
sons as  brokers, 
agents,  importers 
of  record,  con- 
signees, and  own- 
ers. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  affected.  To 
determine  whether  you  or  your  business 


is  affected  by  this  action,  you  should 
carefully  examine  the  applicability 
provisions  beginning  at  40  CFR  710.2.  ff 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  bom  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations," 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 
imder  the  "Federal  Register — 
Environmental  Documents.''  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

n.  Background . 

A.  What  Action  is  the  Agency  Taking? 

The  Agency  is  annoimcing  the  2002 
reporting  period  for  the  Toxic 
Substances  Control  Act  (TSCA) 
Inventory  Update  Rule  (lUR).  The  lUR 
requires  manufacturers  and  importers  of 
certain  chemical  substances  included  on 
the  TSCA  Chemical  Substance 
Inventory  to  report  current  data  on  the 
production  volimie,  plant  site,  and  site- 
limited  status  of  the  substances.  The 
2002  reporting  period  is  from  August 
26,  2002  to  December  23,  2002. 

The  Agency  received  comments  that  . 
several  of  the  1998  submitters  were 
concerned  about  the  processing  time  of 
submissions  received.  Analysis  of  the 
1998  reporting  cycle  indicated  that 
significant  Agency  resources  were 
expended  identifying  and  correcting 
misidentified  CAS  and/or  accession 
niunbers  as  well  as  identifying  CAS 
registry  niunbers  or  accession  numbers 
for  chemicals  reported  using  other 
identifiers  i.e.,  PMN,  TME,  bona  fide, 
original  inventory  form  numbers. 
Therefore,  in  order  to  facilitate  timely 
processing  of  2002  submissions,  the 
Agency  strongly  recommends  that 
submitters  report  chemical 
identification  as  either  CAS  or  accession 
niunber.  ff  a  submitter  experiences 
difficulty  in  the  identification  of  the     . 
appropriate  CAS  or  accession  niunber, 
the  technical  contact  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT  can  provide  assistance. 
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B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Under  the  authority  of  section  8(a)  of 
TSCA,  15  U.S.C.  2607(a),  EPA 
promulgated  a  reporting  rule  at  40  CFR 
part  710,  subpart  B,  referred  to  as  the 
lUR  (51  FR  21438.  June  12.  1986).  The 
lUR  requires  manufacturers  and 
importers  of  certain  chemical 
substances  included  on  the  TSCA 
Chemical  Substance  Inventory  to  report 
current  data  on  the  production  volume, 
plant  site,  and  site-limited  status  of  the 
substances.  After  the  initial  reporting 
during  1986,  recurring  reporting  was 
required  every  4  years.  A  second 
reporting  cycle  took  place  in  1990,  a 
third  in  1994,  and  a  fourth  in  1998.  The 
fifth  reporting  period  is  from  August  26, 
2002  to  December  23,  2002.  Persons 
subject  to  the  lUR  must  submit  the 
required  information  during  this  period. 

C.  How  Do  I  Know  What  Information  is 
Currently  in  the  TSCA  Chemical 
Substance  Inventory? 

The  Agency  publishes,  via  the 
National  Technical  Information  Service 
(NTIS),  an  updated  public  Inventory 
twice  a  year,  normally  around  January/ 
February  and  July/ August  each  year. 
One  will  soon  be  published  (in  a  variety 
of  magnetic  media  products  (CD-ROM, 
diskette,  and  magnetic  tape))  in 
February,  covering  all  information 
available  to  the  Agency  by  December  31, 
2001.  Specifically,  each  of  the  chemical 
substances  included  in  these  products  is 
identified  by  a  Chemical  Abstracts  (CA) 
Index  or  Preferred  Name,  the 
corresponding  CAS  registry  number, 
molecular  formula,  and  if  applicable, 
the  chemical  definition  and  appropriate 
EPA  special  flags  as  found  in  the 
printed  Inventory.  The  substances  are 
sequenced  in  ascending  order  of  the 
corresponding  CAS  registry  numbers. 
The  products  do  not  include  chemical 
synonjmas  that  are  copyrighted  by  the 
CAS.  Furthermore,  generic  names  or 
EPA  accession  numbers  for  substances 
with  confidential  chemical  identities  are 
not  included  on  the  public  Inventory, 

For  confidential  substances,  the 
Agency  also  publishes  a  tape  linking  the 
PMN  case  number  to  the  corresponding 
accession  nimiber.  The  publication  of 
the  accession  number  will  facilitate  lUR 
reporting.  This  tape  is  also  available  at 
theisms. 

The  magnetic  media  products  include 
over  66,000  records  and  require  12 
megabytes  of  disk  space  for  installation. 
The  products  are  available  for  sale  irom: 
National  Technical  Information  Service 
(NTIS),  U.S.  Department  of  Commerce, 
Springfield,  VA  22161;  telephone:  (703) 
605-6000,  toll  bee:  1-800-553-NTIS; 


Internet  address:  www.ntis.gov/fcpc. 
The  NTIS  order  number  for  the  CD-ROM 
is  SUB-5423INQ.  The  NTIS  order 
number  for  the  diskettes  is  SUB- 
5435INQ.  The  NTIS  order  number  for 
the  tapes  is  PB98-500556  DMQ. 

D.  How  Do  I  Know  If  I  Have  to  Report? 

You  have  to  report  if  you  manufacture 
or  import  lUR  reportable  chemical 
substances  included  on  the  TSCA 
Chemical  Substance  Inventory  in  excess 
of  10,000  pounds  at  a  single  facility 
during  your  company's  last  fiscal  year 
ending  August  26,  2002.  EPA  has 
developed  a  software  regulatory 
advisory  tool  that  provides  a  detailed 
series  of  questions  to  assist 
manufacturers  and  importers  in 
reporting  under  the  2002  lUR,  including 
relevant  parts  of  the  CFR  cited  in  the 
rule.  For  further  and  more  specific 
information,  please  review  the  lUR 
reporting  regulations  beginning  at  40 
CFR  710.2. 

E.  How  Do  I  Get  a  2002  Reporting 
Package? 

EPA  will  automatically  mail  out  a 
reporting  package  to  the  company 
headquarters  of  those  companies  that 
reported  in  1998.  This  package  will 
include  information  describing  the  2002 
reporting  period.  Agency  procedures 
and  sources  of  information  as  well  as 
instructions  on  how  to  download  the 
2002  lUR  Instruction  Manual  and  the 
Reporting  Database  bom  the  Agency 
web  site.  In  an  effort  to  streamline  the 
reporting  process,  reduce  administrative 
costs,  and  accelerate  processing  time, 
the  Agency  is  relying  more  heavily  on 
electronic  methods  of  information 
dissemination  and  collection.  If  you  do 
not  have  access  to  the  web,  traditional 
hard  copies  of  the  reporting  package 
will  be  made  available  through  the 
TSCA  Hotline.  Failure  to  receive  a 
reporting  package  from  EPA  does  not 
obviate  or  otherwise  affect  the 
requirement  to  submit  a  timely  report. 

If  you  did  not  report  in  1998,  but  need 
to  report  in  2002,  you  may  obtain  the 
reporting  package  from  the  Agency 
website  or  the  TSCA  Hotline. 
Additional  reporting  forms,  electronic 
or  printed,  will  also  be  available  from 
the  TSCA  Hotline. 

F.  How  Do  I  Submit  My  Report? 

The  regulation  at  40  CFR  710.39 
requires  submitters  to  report  using 
EPA's  Form  U.  Submitters  may  report 
using  the  printed  or  the  electronic  2002 
Form  U,  although  the  electronic  version 
is  preferred. 

1.  Electronic  reporting.  As  stated 
above,  instructions  for  downloading  the 
necessary  information  are  included  in 


the  reporting  package  that  will  be 
distributed  to  the  1998  lUR  submitters. 
EPA  is  encouraging  submitters  to  use 
the  electronic  Form  U  for  2002 
reporting.  This  new  version  of  the 
software  will  allow  you  to  download  the 
reporting  software,  save  files,  and 
submit  a  completed  version  of  your 
forms  on  disk  to  the  Agency.  Everything 
you  will  need  to  complete  these  forms 
will  be  available  on-line. 

Section  710.32(b)  provides  that 
magnetic  media  submitted  in  response 
to  the  lUR  must  meet  EPA 
specifications,  as  described  in  the 
"Instructions  for  Reporting  for  the 
Partial  Updating  of  the  TSCA  Chemical 
Inventory  Data  Base"  available  from  the 
TSCA  Hotline.  Directions  for  use  of  the 
reporting  data  base  are  provided  in  the 
"Instructions  for  Reporting  for  the 
Partial  Updating  of  the  TSCA  Chemical 
Inventory  Data  Base"  available  from  the 
TSCA  Hotline  at  the  address  listed 
above.  The  instruction  manual,  the 
reporting  form  (Form  U)  in  a  PDF 
format,  and  the  reporting  data  base  will 
be  made  available  by  April  2002,  on  the 
Agency  website  or  the  TSCA  hotline. 

2.  Paper  reporting.  Printed  copies  of 
the  Form  U  will  be  available  upon 
request  bom  the  TSCA  Hotline,  and  will 
not  be  distributed  as  a  part  of  the 
reporting  package.  After  April,  the 
printed  form  can  be  requested  from  the 
TSCA  Hotline  at  the  address  listed 
above. 

G.  Where  Do  I  Send  My  2002  Report? 

Please  mail  your  completed  form  or 
magnetic  media  to  the  OPPT  Document 
Control  Officer,  Mail  Code  7407M. 
ATTN:  Inventory  Update  Rule,  Office  of 
Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  Washington,  DC 
20460.  At  this  time,  the  Agency  is  not 
able  to  accept  these  reports 
electronically,  except  through  the 
submission  of  a  disk.  All  submissions 
should  be  mailed  to  this  address. 

H.  What  Happens  If  I  Fail  to  Report 
During  the  2002  Reporting  Period? 

If  you  fail  to  report  as  required,  the 
Agency  can  take  enforcement  action 
against  you.  Section  16  of  the  Act 
provides  that  any  person  who  violates  a 
provision  of  TSCA  shall  be  liable  to  the 
United  States  for  a  civil  penalty  not  to 
exceed  $25,000  for  each  such  violation. 

/.  Does  this  Action  Involve  Any  New 
Information  Collection  Activities,  Such 
as  Reporting,  Recordkeeping,  or 
Notification? 

No.  The  information  collection 
requirements  contained  in  40  CFR  part 
710,  subpart  B,  have  already  been 
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approved  by  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  under  OMB  control 
number  2070-0070  (EPA  ICR  No.  1011). 
The  annual  public  burden  for  this 
collection  of  information  is  estimated  at 
11.5  hours  per  response.  Under  the 
PRA,  "burden"  means  the  total  time, 
effort  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  information  to  or  for  a 
Federal  agency.  For  this  collection,  it 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
collection  of  information.  An  agency 
may  not  conduct  or  sponsor  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  niimber. 
The  OMB  control  number  for  this 
information  collection  appears  above.  In 
addition,  the  OMB  control  numbers  for 
EPA's  regulations,  after  initial  display  in 
the  final  rule,  are  listed  in  40  CFR  part 
9  and  appear  on  any  form  that  is 
required  to  be  used. 

Send  any  comments  on  the  accuracy 
of  the  provided  burden  estimates,  and 


any  suggested  methods  for  minimizing 
respondent  biirden,  including  through 
the  use  of  automated  collection 
techniques  to  the  Director,  Regulatory 
Information  Division,  Office  of  Policy, 
Economics  and  Innovation,  U.S. 
Environmental  Protection  Agency,  Mail 
Code  1806A,  1200  Pennsylvania  Ave., 
Washington,  DC  20460.  Include  the 
OMB  control  number  in  any 
correspondence,  but  do  not  submit  the 
requested  information  to  this  address. 
The  requested  information  should  be 
submitted  in  accordance  with  the 
instructions  accompanying  the  form,  or 
as  specified  in  the  corresponding        i 
regulation. 

/.  What  are  the  Agency's  Plans 
Regarding  the  Revision  of  the  lUR 
Requirements  (i.e.,  the  lUR 
amendments)? 

Although  not  promulgated  at  this 
time,  the  Agency  is  pursuing  amending 
the  lUR  through  formal  revision.  The 
technical  contact  person  for  the  lUR 
amendments  is  Susan  Sharkey,  who  can 
be  contacted  by  phone  at  (202)  564- 
8789  or  by  e-mail  at 
sharkey.susan@epa.gov. 


List  of  Subjects 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  8,  2002. 
Stephen  L.  Johnson, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  02-9222  Filed  4-15-02;  8:45  am) 
BILUNG  CODE  6560-60-8 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting,  Thursday,  April 
18,2002 

April  11,  2002. 

The  Federal  Commimications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  April  18,  2002,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305,  at  445  12th  Street, 
SW.,  Washington,  DC. 


Item  No.  and  Bureau 


" .  Consumer  ar>d  Governmental  Affairs 


2.  Wireline  Competition 


3.  International 


'  .  international 


Sut)ject 


Title  Provision  of  Improved  Telecommunications  Relay  Services  and  Speecf)-to-Speech  Serv- 
ices for  Individuals  with  Hearing  and  Speech  Disabilities  (CC  Docket  No.  98-67)  and  Peti- 
tion for  Clarification  of  WorldCom,  Inc. 

Summary:  The  Commission  will  consider  issues  conceming  Intemet  protocol  relay  service  as  it 
relates  to  the  Interstate  Telecommunications  Relay  Service  Fund. 

me;  Rural  Health  Care  Support  Mechanism  (WC  Docket  No.  02-60). 

Summary:  The  Commission  will  consider  a  Notice  of  Proposed  Rulemaking  conceming  the 
mral  health  care  universal  service  support  mechanism. 

Title:  The  Establishment  of  Potoes  and  Servk»  Rules  for  the  Non-Geostattonary  SateUite 
Orbit  Fixed  Satellite  Service  in  the  Ku-Band  (IB  Docket  No.  01-96). 

Summary:  The  Commission  will  consider  a  Report  and  Order  and  Further  Notrce  of  Proposed 
Rulemaking  to  implement  sharing  among  multiple  licensees  in  a  new  service  capable  of  pro- 
viding broadband  access  to  the  Intemet  over  satellite  facilities. 

Title-  World  Telecommunkations  Devetopment  Conference  Report. 

Summary:  The  Intemattonal  Bureau  will  report  on  its  role  in  the  ITU  Worid  Telecommuni- 
cations Devetopment  Conference,  which  concluded  March  27.  2002. 


I  Additional  information  conceming 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Media  Relations,  telephone  number 
(202)  418-0500;  TTY  1-888-835-5322. 
1  Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  fi-om  the 
FCC's  duplicating  contractor,  Qualex 
International  (202)  863-2893;  Fax  (202) 
863-2898;  TTY  (202)  863-2897.  These 
copies  are  available  in  paper  format  and 
alternative  media,  including  large  print/ 
type;  digital  disk;  and  audio  tape. 
Qualex  International  may  be  reached  by 
e-mail  at  Qualexint@apl.com 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 


also  will  carry  the  meeting  live  via  the 
Intemet.  For  information  on  these 
services  call  (703)  834-1470  Ext.  10. 
The  audio  portion  of  the  meeting  will  be 
broadcast  live  on  the  Intemet  via  the 
FCC's  Intemet  audio  broadcast  page  at 
<http://www.fcc.gov/reaiaudio/>.  Audio 
and  video  tapes  of  this  meeting  can  be 
purchased  from  Infocus,  341  Victory 
Drive,  Hemdon,  VA  20170,  telephone 
(703)  834-1470,  Ext.  10;  fax  number 
(703)  834-0111. 

Federal  Commimications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

[FR  Doc.  02-9276  Filed  4-12-02;  11:37  am] 
BILUNO  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2542] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Ruiemaidng 
Proceedings 

April  11.  2002.  ^ 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  mlemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  document  are 
available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW.. 
Washington,  DC  or  may  be  purchased 
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from  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  these  petition  must  be 
filed  by  May  1,  2002.  See  Section 
1.4Gt))(l)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  aifter  the 
time  for  filing  oppositions  has  expired. 

Subject:  Implementation  of  the  Pay 
Telephone  Rmdassification  and 
Compensation  Provisions  of  the 
Telecommunications  Act  of  1996  (CC 
Docket  No.  96-128). 

Number  of  Petitions  Filed:  5. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  02-9225  Filed  4-15-02;  8:45  am] 

aUJNQ  COOe  6712-01-11 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

PoUcy  Statement  Regarding  Minority 
Depoaltory  Institutions 

agency:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Final  policy  statement. 

SUMMARY:  The  FDIC  is  adopting  a  final 
Policy  Statement  Regarding  Minority 
Depository  Institutions.  The  final  Policy 
Statement  recognizes  the  importance  of 
minority  depository  institutions  and  the 
unique  challenges  they  often  face  in 
serving  their  communities.  This  FDIC 
Policy  Statement  complies  with  the 
requirements  of  Section  308  of  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989 
("FIRREA")  by  implementing  an 
outreach  program  designed  to  preserve 
and  encoiu^ge  minority  ownership  of 
financial  institutions.  Based  on 
comments  received  by  the  agency,  the 
final  Policy  Statement  amends  the 
proposed  definition  of  minority-owned 
institution,  clarifies  the  types  of 
technical  assistance  available  from  the 
FDIC,  improves  interagency 
coordination  and  enhances 
conununications  between  the  FDIC  and 
minority  institutions. 
EFFECTIVE  DATE:  April  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  A.  McCallister,  Risk  Management 
and  Applications  Section,  Division  of 
Supervision  (202)  898-3803  or  Grovetta 
N.  Gardineer,  Coimsel,  Legal  Division, 
(202)  898-3728,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  April  3, 1990,  the  Board  of 
Directors  of  the  FDIC  adopted  a  Policy 


Statement  on  Encoiu^gement  and 
Preservation  of  Minority  Ownership  of 
Financial  Institutions.  The  original 
Policy  Statement  provided  guidance  to 
the  industry  regarding  the  agency's 
efforts  in  achieving  the  goals  of  Section 
308  of  FIRREA.  On  December  20,  2001, 
the  FDIC  Board  of  Directors  approved  a 
new  proposed  Policy  Statement 
Regarding  Minority-Owned  Depository 
Institutions  for  public  comment.  The 
revised  Policy  Statement  attempts  to 
provide  a  more  structured  framework 
that  sets  forth  initiatives  of  the  FDIC  to 
promote  and  preserve  the  minority 
ownership  of  depository  institutions, 
and  to  provide  technical  assistance, 
training  and  educational  programs  to 
minority  depository  institutions  by 
wbrking  with  those  institutions,  their 
trade  associations  and  the  other  Federal 
financial  regulatory  agencies.  The 
proposed  Policy  Statement  was 
published  on  January  2,  2002,  and  the 
comment  period  ended  on  March  4, 
2002. 

n.  Comments  Received 

The  FDIC  received  eleven  comment 
letters  in  response  to  the  proposed 
Policy  Statement  that  raised  23  issues. 
The  comments  came  from  seven  insiued 
financial  institutions  and  four  trade 
associations.  All  of  the  commenters 
expressed  support  for  the  FDIC's 
proposed  Policy  Statement;  however, 
each  of  the  commenters  recommended 
specific  changes  to  the  final  Policy 
Statement.  These  comments  and  the 
changes  and  additions  made  to  the  final 
Policy  Statement  are  discussed  in  detail 
below.  It  should  be  noted  that  several 
commenters  raised  issues  that  are  not 
related  to  the  proposed  Policy  Statement 
(i.e.,  CRA  credit  for  assistance  to 
minority-  and  women-owned  financial 
institutions).  These  issues  are  being 
addressed  in  other  projects  of  the  FDIC 
and  the  other  Federal  financial 
institution  regulators.  Since  the  issues 
raised  by  those  comments  relate  to  other 
initiatives,  they  are  not  specifically 
discussed  herein. 

Four  commenters  suggested  that  the 
FDIC  develop  a  definition  of  "minority- 
owned  institution"  consistent  with  that 
used  by  other  Federal  agencies.  Two 
commenters  suggested  that  the  FDIC 
change  the  term  Black  American  to 
African  American.  Another  commenter 
suggested  that  the  definition  of  minority 
include  multi-racial  individuals.  One 
commenter  suggested  that  the  definition 
of  minority-owned  include  institutions 
owned  by  women.  Three  comments 
suggested  that  the  FDIC  expand  the 
program  to  include  legal  residents  of  the 
United  States  as  opposed  to  only 
citizens  of  the  United  States.  The  FDIC 


received  a  number  of  comments  relating 
to  whether  an  institution  should 
continue  to  be  considered  minority- 
owned  if  it  is  merged  with  an  institution 
that  is  publicly  traded  and/or  widely 
held  if  the  board  of  directors,  account 
holders  and  community  that  it  serves 
are  predominantly  minority.  One 
commenter  vehemently  disagreed  with 
expanding  the  definition  to  include 
publicly  traded  and  widely  held 
institutions  under  these  circumstances, 
stating  that  the  expanded  definition 
would  contradict  the  language  and 
intent  of  Section  308  of  FIRREA.  Two 
commenters  recommended  expanding 
the  definition  of  minority-owned  to 
include  any  institution  if  a  majority  of 
its  board  of  directors,  account  holders, 
and  the  community  that  it  serves  is 
predominantly  minority.  Another 
commenter  suggested  changing  the 
requirement  to  allow  publicly  traded 
and  widely  held  institutions  to  be 
considered  minority-owned  if  any  one 
of  the  three  specified  criteria  were  met. 
Two  conunenters  suggested  the 
definition  of  minority-owned  be  based 
on  ownership  or  control  by  minority 
individuals.  Another  commenter 
preferred  eliminating  the  ownership 
requirement  entirely  and  basing  the 
definition  on  the  customers  and 
community  served.  Several  commenters 
suggested  that  the  FDIC  be  more 
proactive  and  expeditious  in  identifying 
and  notifying  qualified  bidders  in  the 
event  a  minority-owned  institution 
failed.  The  agency  also  received  several 
comments  seeking  further  clarification 
as  to  the  level  of  technical  assistance  the 
FDIC  would  provide.  One  commenter 
suggested  that  the  FDIC  consider 
hosting  an  annual  conference  designed 
to  promote  and  encourage  the  creation 
of  new  minority-owned  depository 
institutions.  One  commenter  suggested 
that  the  retiun  visit  after  examinations 
to  provide  technical  assistance  be 
available  upon  request  rather  than 
routinely  offered  to  the  institutions.  One 
commenter  recommended  that  the 
FDIC's  national  coordinator  evaluate  the 
training  needs  of  individual  minority- 
owned  institutions.  Two  commenters 
recommended  that  the  FDIC  form  an 
advisory  board  of  minority-owned 
institution  bankers  to  provide  additional 
gmdance  in  administering  the  program. 
Two  commenters  suggested  that  the 
content  of  the  FDIC's  Webpage  contain 
information  determined  relevant  by 
conducting  a  survey  of  all  the  minority- 
owned  depository  institutions  and 
contain  information  regarding  the 
FDIC's  rules  and  regulations.  Finally, 
three  commenters  suggested  that  the 
FDIC  reduce  the  reporting  burden  on 
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minority  institutions  as  a  result  of  the 
program.  The  FDIC  has  responded  to 
these  comments  by  defining  the  term 
minority  depository  institution, 
expanding  the  definition  for  purposes  of 
this  policy  statement  to  include  those 
institutions  where  its  board  of  directors 
and  community  that  it  serves  are 
predominantly  minority,  and  providing 
a  better  explanation  of  technical 
assistance  imder  the  FDIC's  outreach 
program.  More  specific  discussions  of 
the  FDIC's  particular  responses  to  the 
comments  are  found  in  the  section-by- 
section  analysis. 

m.  Final  Policy  Statement — Section-by- 
Section  Analysis 

Tide 

The  FDIC  is  changing  the  title  of  the 
statement  to  Policy  Statement  Regarding 
Minority  Depository  Institutions  to 
reflect  the  change  in  the  definition  of 
minority  depository  institution  for 
purposes  of  this  policy  statement. 

Definition 

The  FDIC  made  a  few  technical 
amendments  to  this  section  of  the  Policy 
Statement.  We  reviewed  the  comments 
relating  to  a  change  in  the  definition  of 
minority  for  purposes  of  this  Policy 
Statement.  The  FDIC  used  the  definition 
of  minority  as  that  term  is  defined  in 
section  308  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
("FIRREA").  While  we  imderstand  and 
appreciate  the  sensitivity  surrounding 
the  suggested  chemges  to  the  definition 
of  minority,  the  FDIC  has  no  authority 
to  change  the  statutory  language,  and 
therefore  the  agency  is  using  the  exact 
definition  provided  in  the  law. 
Accordingly,  the  definition  of  minority 
is  unchanged  in  the  Final  Policy 
Statement. 

Three  commenters  suggested  that  the 
FDIC  expand  its  program  under  the 
Policy  Statement  to  include  legal 
residents  of  the  United  States.  Section 
308  of  FIRREA  does  not  address  the 
citizenship  issue.  Permanent  legal 
residents  are  legally  accorded  the 
privilege  of  residing  permanently  in  the 
United  States.  The  FDIC's  Minority 
Depository  Institutions  Program  is 
centered  on  outreach,  and  institutions 
do  not  receive  any  direct  economic 
.  benefit  firom  participation.  Therefore, 
the  Policy  Statement  has  been  changed 
to  include  ownership  by  minority 
individuals  that  are  permanent  legal 
residents  of  the  United  States.  Several 
commenters  discussed  the  suggested 
criteria  relating  to  board  membership, 
account  holders  and  the  community 
served  being  predominantly  minority  to 
determine  whether  mutual  institutions. 


publicly  traded  and  widely  held 
institutions  should  be  considered 
minority-owned  institutions.  Based  on 
the  comments  received,  the  FDIC  is 
defining  the  term  "minority  depository 
institution"  as  any  Federally  insured 
depository  institution  where  51  percent 
or  more  of  the  voting  stock  is  owned  by 
minority  individuals.  In  addition,  for 
purposes  of  this  Policy  Statement,  the 
FDIC  is  including  in  the  definition  of 
minority  depository  institution, 
institutions  are  not  minority-owned  but 
a  majority  of  its  Board  of  Directors  and 
the  community  that  it  serves  are 
predominantly  minority.  The  FDIC  is 
not  including  for  consideration  a 
criterion  that  the  majority  of  accoimt 
holders  of  an  institution  be 
predominantly  minority.  The  FDIC  does 
not  intend  to  suggest  that  institutions 
should  collect  informatipn  regarding  the 
race  and  national  origin  of  their  account 
holders  in  order  to  be  considered 
minority  depository  institutions. 
As  a  result,  the  term  minority 
depository  institution  is  being  used 
throughout  the  policy  statement  in  place 
of  the  term  minority-owned  institution. 

Identification  of  Minority  Depository 
Institutions 

There  are  no  changes  to  this  section 
of  the  Policy  Statement. 

Organizational  Structure 

A  technical  change  to  this  section  that 
eliminates  the  requirement  for  the 
national  coerdinator  to  consult  with 
officials  from  the  FDIC's  Division  of 
Compliance  and  Consumer  Affairs 
merely  reflects  an  internal  change  in  the 
FDIC's  organizational  structure.  The 
FDIC  is  further  clarifying  the  scope  of  its 
program  imder  the  Policy  Statement  by 
changing  the  final  Policy  Statement  to 
reflect  that  the  agency's  regional 
coordinators  will  contact  minority 
depository  institutions  directly 
supervised  by  the  FDIC  on  an  annual 
basis. 

Technical  Assistance 

The  proposed  Policy  Statement 
clarified  the  meaning  of  technical 
assistance  and  provided  examples  as  to 
the  types  of  assistance  that  FDIC 
employees  could  provide  to  minority 
'  depository  institutions.  While  the  Policy 
Statement  cannot  address  every  possible 
action  by  which  the  FDIC  coidd  assist 
an  institution,  the  final  Policy  Statement 
further  clarifies  that  FDIC  employees 
can  advise  on  risk  management 
procedures,  accounting  practices, 
recruiting  techniques,  etc.,  but  will  not 
actually  perform  tasks  expected  of  bank 
personnel.  The  final  Policy  Statement 
also  emphasizes  that  the  return  visits 


are  optional,  and  to  be  proactive,  we  feel 
the  retiun  visits  should  be  offered  rather 
than  available  upon  request. 

Training  and  Educational  Programs 

One  of  the  goals  specified  in  Section 
308  of  FIRREA  is  "promoting  and 
encoiuaging  creation  of  new  minority 
depository  institutions."  Therefore,  die 
final  Policy  Statement  has  been 
amended  to  state  that  the  national  and 
regional  coordinators  will  work  with 
trade  associations  and  other 
organizations  to  attempt  to  identify 
groups  that  may  be  interested  in 
establishing  new  minority  depository 
institutions.  FDIC  representatives  will 
be  available  to  address  such  groups  to 
discuss  the  application  process,  the 
requirements  of  becoming  FDIC  insured, 
and  the  various  programs  geared  toward 
minority  depository  institutions.  In 
response  to  those  comments  regarding 
the  FDIC's  training  and  educational 
programs,  the  final  Policy  Statement 
emphasizes  that  we  will  work  with 
trade  associations  representing  minority 
depository  institutions  and  other 
regulatory  agencies  to  periodically 
assess  the  need  for,  and  provide  for, 
training  and  educational  opportunities. 
The  FDIC  will  partner  with  the  trade 
associations  to  offer  these  types  of 
programs  during  their  annual 
conferences  and  other  regional 
meetings.  To  address  the  specific  needs 
of  each  institution,  the  agency  will  offer 
to  have  staff  members  return  after 
examinations  of  minority  depository 
institutions  directly  supervised  by  the 
FDIC  to  provide  technical  assistance. 

Failing  Institutions 

Several  commenters  suggested  the 
FDIC  be  proactive  and  expeditious  in 
identifying  qualified  interested  bidders 
in  the  case  of  a  failing  minorify-owned 
institution.  The  process  of  notifying 
qualified  minority  depository 
institutions  is  handled  by  the  FDIC's 
Division  of  Resolutions  and 
Receiverships  ("DRR").  This  Division 
already  contacts  all  qualified  minority- 
owned  institutions  nationwide  in  the 
case  of  a  failing  minoritj'-owned 
institution.  THe  process  is  handled  as 
quickly  as  possible  considering  that  the 
FDIC  must  be  relatively  certain  that  an 
institution  will  actually  fail  before 
soliciting  the  interest  of  other 
institutions.  A  technical  amendment  to 
this  section  is  being  made  to  ensure  that 
the  FDIC  consults  with  all  trade 
etssociations  that  represent  minority 
depository  institutions  in  maintaining  a 
list  of  qualified  and  interested  bidders. 
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Reporting  Requirements 

No  changes  are  being  made  to  this 
section  of  Sie  Final  Policy  Statement 
since  the  program  does  not  impose  any 
reporting  burden  on  minority  depository 
institutions  participating  in  the 
program. 

Internet  Site 

A  technical  change  is  being  made  to 
this  section  based  on  comments  aimed 
at  making  the  site  more  beneficial.  The 
final  Policy  Statement  is  being  changed 
to  indicate  that  the  Webpage  will 
provide  links  to  various  FDIC  resources 
of  information  available  to  the  public 
such  as  the  FDIC's  Rules  and 
Regulations.  The  final  Policy  Statement 
also  provides  a  general  description  of 
the  proposed  Webpage  and  states  that 
visitors  will  have  the  opportunity  to 
provide  feedback  regarding  the  FDIC's 
program  and  the  usefulness  of  the 
Webpage. 

For  the  reasons  set  forth  above,  the 
final  Policy  Statement  is  amended  to 
read  as  follows: 

Federal  Deposit  Insurance  Corporation 

Policy  Statement  Regarding  Minority 
Depository  Institutions 

Minority  depository  institutions  often 
promote  the  economic  viability  of 
minority  and  under-served 
communities.  The  FDIC  has  long 
recognized  the  importance  of  minority 
depository  institutions  and  has 
historically  taken  steps  to  preserve  and 
encourage  minority  ownership  of 
insured  fijiancial  institutions. 

Statutory  Framework 

In  August  1989,  Congress  enacted  the 
Financial  Institutions  Reform.  Recovery, 
and  Enforcement  Act  of  1989 
("FIRREA  ").  Section  308  of  FIRREA 
established  the  following  goals: 

•  Preserve  the  nimiber  of  minority 
depository  institutions; 

•  Preserve  the  minority  character  in 
cases  of  merger  or  acquisition; 

•  Provide  technical  assistance  to 
prevent  insolvency  of  institutions  not 
now  insolvent; 

•  Promote  and  encourage  creation  of 
new  minority  depository  institutions; 
and 

•  Provide  for  training,  technical 
assistance,  and  educational  programs. 

Definition 

"Minority"  as  defined  by  Section  308 
of  FIRREA  means  any  "Black  American, 
Asian  American,  Hispanic  American,  or 
Native  American."  Section  308  of 
FIRREA  defines  "minority  depository 
institution"  as  any  Federally  insured 
depository  institution  where  51  percent 


or  more  of  the  voting  stock  is  owned  by 
one  or  more  "socially  and  economically 
disadvantaged  individuals."  Given  the 
ambiguous  nature  of  the  phrase 
"socially  and  economically 
disadvantaged  individuals,"  for  the 
purposes  of  this  Policy  Statement, 
minority  depository  institution  is 
defined  as  any  Federally  insured 
depository  institution  where  51  percent 
or  more  of  the  voting  stock  is  owned  by 
minority  individuals.  This  includes 
institutions  collectively  owned  by  a 
group  of  minority  individuals,  such  as 
a  Native  American  Tribe.  Ownership 
must  be  by  U.S.  citizens  or  permanent 
legal  U.S.  residents  to  be  counted  in 
determining  minority  ownership.  In 
addition  to  the  institutions  that  meet  the 
ownership  test,  for  the  purposes  of  this 
Policy  Statement,  institutions  will  be 
considered  minority  depository 
institutions  if  a  majority  of  the  Board  of 
Directors  is  minority  and  the 
community  that  the  institution  serves  is 
predominantly  minority. 

Identification  of  Minority  Depository 
Institutions 

To  ensure  that  all  minority  depository 
institutions  are  able  to  participate  in  the 
program,  the  FDIC  will  maintain  a  list 
of  Federally  insured  minority 
depository  institutions.  Institutions  that 
are  not  already  identified  as  minority 
depository  institutions  can  request  to  be 
designated  as  such  by  certifying  that 
they  meet  the  above  definition.  For 
institutions  supervised  directly  by  the 
FDIC,  our  examiners  will  review  the 
appropriateness  of  an  institution  being 
on  the  list  during  the  examination 
process.  In  addition,  case  managers  in 
our  regional  offices  will  note  changes  to 
the  list  while  processing  deposit 
insurance  applications,  merger 
applications,  change  of  control  notices, 
or  failures  of  minority  depository 
institutions.  The  FDIC  will  work  closely 
with  the  other  Federal  regulatory 
agencies  to  ensure  that  institutions  not 
directly  supervised  by  the  FDIC  are 
accurately  captured  on  our  list.  In 
addition,  the  FDIC  will  periodically 
provide  the  list  to  relevant  trade 
associations  and  seek  input  regarding  its 
accuracy.  Inclusion  in  the  FDIC's 
minority  depository  institution  program 
is  voluntary.  Any  minority  depository 
institution  not  wishing  to  participate  in 
this  program  will  be  removed  £rom  the 
official  list  upon  request. 

Organizational  Structure 

The  FDIC  has  designated  a  national 
coordinator  for  the  FDIC's  minority 
depository  institutions  program  in  the 
Washington  Office  and  a  regional 
coordinator  in  each  Regional  Office.  The 


national  coordinator  will  consult  with 
officials  from  the  Office  of  Diversity  and 
Economic  Opportunity,  the  Legal 
Division,  and  the  Division  of 
Resolutions  and  Receiverships  to  ensure 
appropriate  personnel  are  involved  in 
program  initiatives.  The  national 
coordinator  will  regularly  contact  the 
various  minority  depository  institution 
trade  associations  to  seek  feedback  on 
the  FDIC's  efforts  under  this  program, 
discuss  possible  training  initiatives,  and 
explore  options  for  preserving  and 
promoting  minority  ownership  of 
depository  institutions.  As  the  primary 
Federal  regulator  for  State  nonmember 
banks,  the  FDIC  will  focus  its  efforts  on 
these  institutions.  However,  the  national 
coordinator  will  meet  with  the  other 
Federal  regulators  periodically  to 
discuss  each  agency's  outreach  efforts, 
to  share  ideas,  and  to  identify 
opportunities  where  the  agencies  can 
work  together  to  assist  minority 
depository  institutions.  Representatives 
of  other  divisions  and  offices  may 
participate  in  these  meetings. 

The  regional  coordinators  are 
knowledgeable  about  minority  bank 
issues  and  are  available  to  answer 
questions  or  to  direct  inquiries  to  the 
appropriate  office.  However,  each  FDIC- 
insiu-ed  institution  has  previously  been 
assigned  a  specific  case  manager  in  their 
regional  office  who  will  continue  to  be 
the  institution's  central  point  of  contact 
at  the  FDIC.  At  least  annually,  regional 
coordinators  will  contact  each  minority 
depository  institution  directly 
supervised  by  the  FDIC  in  their 
respective  regions  to  discuss  the  FDIC's 
efforts  to  promote  and  preserve  minority 
ownership  of  financial  institutions  and 
to  offer  to  have  a  member  of  regional 
management  meet  with  the  institution's 
board  of  directors  to  discuss  issues  of 
interest.  Finally,  the  regional 
coordinators  will  contact  all  new 
minority  State  nonmember  banks 
identified  through  insurance 
applications,  merger  applications,  or 
change  in  control  notices  to  familiarize 
the  institutions  with  the  FDIC's 
minority  depository  institution  program. 

Technical  Assistance 

The  FDIC  can  provide  technical 
assistance  to  minority  depository 
institutions  in  several  ways  on  a  variety 
of  issues.  An  institution  can  contact  its 
case  manager  for  assistance  in 
understanding  bank  regulations,  FDIC 
policies,  examination  procedures,  etc. 
Case  managers  can  also  explain  the 
application  process  and  the  type  of 
analysis  and  information  required  for 
different  applications.  During 
examinations,  examiners  are  expected  to 
fully  explain  any  supervisory 
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recommendations  and  should  offer  to 
help  management  understand 
satisfactory  methods  to  address  such 
recommendations. 

At  the  conclusion  of  each 
examination  of  a  minority  depository 
institution  directly  supervised  by  the 
FDIC,  the  FDIC  will  offer  to  have 
representatives  return  to  the  institution 
approximately  90  to  120  days  later  to 
review  areas  of  concern  or  topics  of 
interest  to  the  institution.  The  purpose 
of  the  return  visits  will  be  to  assist 
management  in  xmderstanding  and 
implementing  examination 
recommendations,  not  to  identify  new 
problems.  The  level  of  technical 
assistance  provided  should  be 
commensurate  with  the  issues  facing  the 
institution.  As  such,  institutions  where 
more  examination  recommendations  are 
made  would  generally  be  offered  more 
detailed  technical  assistance  in 
implementing  those  recommendations. 

FDIC  employees  can  advise  on  risk 
management  procedures,  accoimting 
practices,  recruiting  techniques,  etc.,  but 
will  not  actually  perform  tasks  expected 
of  an  institution's  management  or 
employees.  For  example,  FDIC 
employees  may  explain  Call  Report 
instructions  as  they  relate  to  specific 
accounts,  but  will  not  assist  in  the 
preparation  of  an  institution's  Call 
Report.  As  another  example.  FDIC 
employees  may  provide  information  on 
commimity  reinvestment  opportunities, 
but  will  not  recommend  a  spepific 
transaction. 

Training  and  Educational  Programs 

The  FDIC  will  work  with  trade 
associations  representing  minority 
depository  institutions  and  other 
regulatory  agencies  to  periodically 
assess  the  need  for,  and  provide  for, 
tmining  opportiinities  and  educational 
opportimities.  We  will  partner  with  the 
trade  associations  to  offer  training 
programs  during  their  annual 
conferences  and  other  regional 
meetings. 

The  national  coordinator  and  the 
regional  coordinators  will  also  work 
with  trade  associations  and  other 
organizations  to  attempt  to  identify 
groups  that  may  be  interested  in 
establishing  new  minority  depository 
institutions.  FDIC  representatives  will 
be  available  to  address  such  groups  to 
discuss  the  application  process,  the 
requirements  of  becoming  FDIC  insured, 
and  the  various  programs  geared  toward 
minority  depository  institutions. 

Failing  Institutions 

I  The  FDIC  will  attempt  to  preserve  the 
minority  character  of  failing  institutions 
during  die  resolution  process.  In  the 


event  of  a  potential  failure  of  a  minority 
depository  institution,  the  Division  of 
Resolutions  and  Receiverships  will 
contact  all  minority  depository 
institutions  nationwide  that  qualify  to 
bid  on  failing  institutions.  The  Division 
of  Resolutions  and  Receiverships  will 
solicit  qualified  minority  depository 
institutions'  interest  in  the  failing 
institution,  discuss  the  bidding  process, 
and  upon  request,  offer  to  provide 
technical  assistance  regarding 
completion  of  the  bid  forms.  In 
addition,  the  division  of  Resolutions 
and  Receiverships,  with  assistance  from 
the  Office  of  Diversity  and  Economic 
Opportimity,  will  maintain  a  list  of 
minority  individuals  and  nonbank 
entities  that  have  expressed  an  interest 
in  acquiring  failing  minority-owned 
institutions.  Trade  associations  that 
represent  minority  depository 
institutions  will  also  be  contacted 
periodically  to  help  identify  possible 
interested  parties. 

Reporting 

The  regional  coordinators  will  report 
their  region's  activities  related  to  this 
Policy  Statement  to  the  national 
coordinator  quarterly.  The  national 
coordinator  will  compile  the  results  of 
the  regional  offices'  reports  and  submit 
a  quarterly  summary  to  the  Office  of  the 
Chairman.  Our  efforts  to  preserve  and 
promote  minority  ownership  of 
depository  institutions  will  also  be 
highlighted  in  the  FDIC's  Annual 
Report. 

Internet  Site 

The  FDIC  will  create  a  Webpage  on  its 
Internet  site  (  www.fdic.gov)  to  promote 
the  Minority  Depository  Institution 
Program.  Among  other  things,  the  page 
will  describe  the  program  and  include 
the  name,  phone  number,  and  email 
address  of  the  national  coordinator  and 
each  regional  coordinator.  The  page  will 
also  contain  links  to  the  list  of  minority 
depository  institutions,  pertinent  trade 
associations,  and  other  regulatory 
agency  programs.  We  will  also  explore 
the  feasibility  and  usefulness  of  posting 
other  items  to  the  page,  such  as 
statistical  information  and  comparative 
data  for  minority  depository 
institutions:  Visitors  will  have  the 
opportunity  to  provide  feedback 
regarding  the  FT)IC's  program  and  the 
usefulness  of  the  Webpage. 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington,  DC,  this  9th  day  of 
April,  2002. 


Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

(FR  Doc.  02-9155  Filed  4-15-02;  8:45  am) 

BILUNG  CODE  671«-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notice 

DATE  AND  TIME:  Thursday.  April  18,  2002 

at  10  a.m. 

place:  999  E  Street,  NW.,  Washington. 

D.C.  (ninth  floor) 

STATUS:  This  meeting  will  be  open  to  the 

public. 

The  following  item  has  been  added  to 
the  agenda: 

Report  of  the  Audit  Division  on  Bill 
Bradley  for  President,  Inc. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Ron  Harris,  Press  Officer,  Telephone 
(202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  02-9371  Filed  4-12-02:  3:18  pm) 

BILUNG  CODE  671S-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

First  Responder  Initiative  Grant 
Process 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice  and  request  for 
comments. 

summary:  The  President's  Fiscal  Year 
2003  Budget  proposes  $3.5  billion  in 
funding  to  prepare  State  and  local  first 
responders  for  terrorist  attacks. 
Specifically,  the  initiative  would 
include  grants  for  planning,  training, 
exercises,  and  equipment.  While 
Congress  has  not  acted  on  the 
Pftsident's  proposal,  the  Federal 
Emergency  Management  Agency 
(FEMA)  is  preparing  to  implement  the 
program  if  enacted  by  Congress.  As  part 
of  a  preliminary  exploration  of  the 
issues,  FEMA  is  soliciting  ideas  from  all 
interested  parties  on  the  design  of  the 
grant  program  and  processes.  During  the 
comment  period,  FEMA  also  will  hold 
meetings  on  this  subject  with  invited 
representatives  from  the  State  and  local 
responder  community  and  overall 
emergency  management  profession  for 
the  purpose  of  obtaining  a  variety  of 
individual  opinions. 
DATES:  Comments  must  be  received  by 
May  16,  2002. 

ADDRESSES:  Please  send  written 
comments  to  the  Rules  Docket  Clerk, 
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Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  room  840,Washington  DC 
20472,  (facsimile)  202-646-4536.  or  (e- 
mail)  rules@fema.gov. 
FOR  FURTHER  MFORMATION  CONTACT:  Gil 
Jamieson,  Federal  Emergency 
Management  Agency,  Office  of  National 
Preparedness,  500  C  Street,  SW., 
Washington,  DC  20472.  (202)  646-^090 
or  e-mail  gil.jamieson@fema.gov. 
SUPPLEMENTARY  INFORMATION:  In 
preliminary  exploration  of  the  issues 
surroimding  design  of  the  President's 
proposed  First  Responder  Initiative 
grant  program,  FEMA  is  soliciting 
responses  to  the  following  questions: 

1.  Does  your  jurisdiction  have  a  plan 
in  place  that  outlines  the  planning, 
training,  equipment,  and  exercise  needs 
of  first  responders?  If  not.  would  your 
jurisdiction  be  willing  to  develop  such 
a  plan?  Do  you  have  a  recommendation 
as  to  how  State  and  local  governments 
and  first  response  organizations  may 
develop  such  plans  jointly? 

2.  Does  your  jiuisdiction  have 
legislative,  regulatory  or  budgetary 
restrictions  that  would  prevent  it  from 
applying  for,  matching,  or  expending 
first  responder  grants? 

3.  Does  your  jurisdiction  participate 
in  mutual  aid  agreements?  If  local,  what 
kinds  of  assistance  are  covered  by  the 
agreements  and  what  is  the  extent  of 
coverage:  statewide,  metropolitan  area, 
or  other?  If  a  State,  to  which  interstate 
mutual  aid  arrangements  is  your  State  a 
party?  Does  your  State  have  a  statewide 
mutual  aid  system?  Should  the  Federal 
Government  require  States  to  participate 
in  an  interstate  agreement  and  maintain 
an  internal  statewide  mutual  aid  system 
as  a  condition  of  receiving  these  first 
responder  grants? 

4.  Should  meeting  certain  standards 
be  a  requinament  for  grantees?  In  what 
areas  should  standards  be  developed 
[e.g.,  training,  interoperable 
conununications  and  equipment,  etc.)  as 
part  of  this  program?  Do  you  have 
recommendations  on  the  content  of 
such  standards?  Should  meeting  any  of 
these  standards  be  a  precondition  of 
assistance  rather  than  an  outcome  of  the 
assistance? 

5.  What  foctors  should  be  considered 
in  deciding  how  much  each  State 
grantee  and  local  subgrantee  should 
receive  (e.g.,  population,  critical 
infrastructure)? 

6.  Does  your  jurisdiction  have 
organizations  in  place  to  prepare  grant 
applications,  distribute  funds,  and 
report  on  progress?  Please  briefly 
describe  this  process. 

7.  Has  your  jurisdiction  established  a 
Qtizen  Corps  Council  to  organize  local 


volunteer  efforts  to  assist  first 
responders,  or  does  it  already  have 
another  organization  performing  that 
function?  8.  What  other  factors  should 
be  considered  in  developing  the  First 
Responder  grant  program  (e.g., 
participation  in  Citizen  Corps  or  Citizen 
Corps  related  activities)? 

Dated:  April  9,  2002. 
Bruce  P.  Baughman, 

Director,  Office  of  National  Preparedness. 
(FR  Doc.  02-9153  Filed  4-15-02;  8:45  am) 
BLi^tG  cooe  aris-aa-p 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Noticas; 
Acquisition  of  Sharas  of  Banii  or  Bank 
Holding  Companlaa 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  30, 
2002. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Mr.  Gilbert  Garza,  San  Benito, 
Texas;  to  increase  control  of  First  San 
Benito  Bancshares  Corporation,  San 
Benito,  Texas,  its  intermediate  tier  bank 
holding  company.  First  Community 
Holdings,  Inc.,  Carson  City,  Nevada,  and 
its  subsidiary  bank.  First  National  Bank, 
San  Benito,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  10,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-9151  Filed  4-15-02;  8:45  am] 

BNJJNQ  cooe  e21(H>1-S 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  and 
Margars  of  Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 


Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  10,  2002. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Empire  Federal  Bancorp,  Inc., 
Livingston,  Montana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  Montana  First  National 
Bancorporation,  Kalispell,  Montana,  and 
thereby  indirectiy  acquire  voting  shares 
of  Montana  First  National  Bank, 
Kalispell,  Montana. 

In  coimection  with  this  application, 
Applicant  also  has  applied  to  retain 
ownership  of  Empire  Bank,  Livingston 
Montana,  and  thereby  engage  in  owning 
and  operating  a  federal  savings  bank, 
pursuant  to  §  225.28(b)(4)(ii)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  10,  2002. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Boasd.  "^ 

[FR  Doc.  02-9150  Filed  4-15-02;  8:45  ami  . 

BMXMG  cooe  6210-01-S 
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FEDERAL  RESERVE  SYSTEM 


Notice  of  Proposals  To  Engage  in    ^ 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  That  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  secmities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  30.  2002. 

|.  A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sunmer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

LI.  Allegiant  Bancorp,  Inc.,  St.  Louis, 
issouri;  to  engage  de  novo  through  its 
subsidiary,  Allegiant  Capital 
^rporation,  St.  Louis,  Missouri,  in  real 
estate  and  personal  property  appraising, 
pursuant  to  §  225.28(b)(2)(i)  of 
Regulation  Y,  financial  and  investment 
advisory  activities,  pursuant  to  § 
225.28(b)(6)(iii)  of  Regulation  Y,  and 
private-placement  of  securities  services, 
as  agent,  pursuant  to  §  225.28(b)(7)(iii) 
of  Regulation  Y. 

I   Board  of  Governors  of  the  Federal  Reserve 
System.  April  10,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.02-9149  Filed  4-15-02;  8:45  am] 
NLUNQ  CODE  6210-01-S 


GENERAL  SERVICES 
ADMINISTRATION 


Notice  of  intent  To  Prepare  an 
Environmental  Assessment 

The  General  Services  Administration 
intends  to  prepare  an  Environmental 
Assessment,  with  the  National  Capital 
Planning  Commission  (NCPC) 
participating  as  a  cooperating  agency,  in 
compliance  with  the  National 
Environmental  Policy  Act,  on  the 
following  project: 

Disposal  of  Square  62,  (Lot  Nos.  810,  813. 
814  and  815),  located  at  2218  C  Street.  NW 
Washington,  DC  20037. 

Square  62  was  acquired  through 
condemnation  in  1958  for  the  purpose 
of  providing  a  security  buffer  to  the 
newly  constructed  Department  of  State 
building  on  C  Sti-eet.  NW.  GSA  is 
currently  maintaining  Square  62  as  a 
ceremonially  landscaped  buffer  area. 

Although  security  is  still  a  major  issue 
with  any  future  development  of  Square 
62.  maintaining  it.  as  a  vacant 
landscaped  buffer  is  no  longer  required. 
Square  62  produces  no  income  and 
requires  periodic  expenses  for 
maintenance  and  as  a  result,  GSA  is 
proposing  to  dispose  of  the  Square  62 
property  under  its  disposal  authority 
(the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended).  Part  of  GSA's  mission  is  to 
dispose  of  surplus  Federal  property  that 
is  no  longer  serving  a  Federal  piupose 
but  requires  Federal  expenses  for 
upkeep  and  maintenance. 

Alternatives  being  considered 
include: 

•  No  Action  Alternative — Taking  no 
action  and  continuing  to  maintain 
Square  62  as  a  ceremonially  landscaped 
security  buffer  area. 

•  Disposition  of  Square  62 
Under  the  disposition  alternative, 

GSA  is  considering  the  following: 

•  Disposing  of  Square  62  to  the 
adjacent  landowner,  the  American 
Pharmaceutical  Association,  (APhA). 
APhA  wants  to  use  the  Square  62 
property  along  with  a  portion  of  their 
existing  property  to  build  a  new  193.000 
square  feet,  five  story,  office  building 
capable  of  housing  roughly  800-850 
workers. 

•  Disposing  of  Square  62  to  some 
other  entity,  which  would  allow  the 
option  of  developing  a  100,000  square 
feet  building,  likely  to  be  zoned  SP-2  by 
District  of  Columbia  (GSA  appraisal 
2001). 

A  public  scoping  meeting  has  been 
scheduled  for:  Thursday.  April  25,  2002. 
at  7  pm,  at  the  American 


Pharmaceutical  Association  Building, 
2215  Constitution  Avenue.  Washington. 
DC  20405. 


GSA  is  requesting  your  input  to 
ensure  that  all  pertinent  issues  are 
addressed  in  the  Environmental 
Assessment  (EA).  In  addition  GSA  and 
NCPC  are  soliciting  comments  imder 
Section  106  of  the  National  Historic 
Preservation  Act  as  building  actions 
under  some  of  the  alternatives  could 
have  an  impact  on  other  historic 
properties  in  the  National  Mall  area. 

All  interested  parties  who  would  like 
to  provide  oral  comments  at  the  public 
scoping  meeting  should  register  to  speak 
by  calling  (202)  708-5334. 

At  the  meeting  there  will  be  a  brief 
presentation  about  the  proposed  action 
and  the  EA  process.  Agencies  and 
individuals  will  then  be  invited  to  offer 
their  comments  about  the  appropriate 
scope  of  the  study.  Those  who  have 
preregistered  to  speak  by  telephone  will 
be  given  the  first  opportimity  to  speak. 
They  will  be  followed  by  those  persons 
who  sign  up  to  speak  at  the  registration 
desk,  the  night  of  the  scoping  meeting. 
All  speakers  will  be  asked  to  limit  their 
oral  comments  to  five  (5)  minutes. 

The  meeting  will  also  feature 
informational  displays  about  the  project 
and  the  environmental  study,  and 
meeting  participants  will  have  an 
opportimity  to  provide  their  input  at 
these  exhibits. 

Agencies  and  the  general  public  are 
also  invited  and  encouraged  to  provide 
written  comment  in  addition  to.  or  in 
lieu  of,  comments  at  the  public  meeting. 
To  be  most  helpful,  scoping  comments 
should  clearly  describe  specific  issues 
or  topics  that  you  think  the  EA  should 
address,  and  shoxdd  be  received  by  GSA 
no  later  than  May  12,  2002. 

If  you  can  not  attend  the  Public 
Scoping  meeting,  please  send  comments 
to  the  address  below. 

Frank  T.  Thomas,  General  Services 
Administration,  National  Capital 
Region,  Public  Buildings  Service,  Office 
of  Portfolio  Management  (WPT),  Room 
7600,  7tii  &  D  Streets  20407.  FAX  (202) 
708-7671.  (202)  708-4840.  E-mail: 
Frank.  Thomas@GSA.Gov. 

Dated:  April  9,  2002. 
Nancy  Czapek,  .^ 

Executive  Officer/Acting  Director.  Property 

Disposal. 

(FR  Doc.  02-9146  Filed  4-15-02;  8:45  am] 

BILUNG  COOE  6820-23-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Computer 
Matching  Program  (Match  No.  2001-05) 

agency:  Department  of  Health  and 
Human  Services  (HHS),  Centers  for 
Medicare  &  Medicaid  Services  (CMS) 
(formerly  the  Health  Care  Financing 
Administration).  • 

action:  Notice  of  Computer  Matching 
Program  (CMP). ' 

SUyilARY:  hi  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  this  notice  proposes  to 
establish  a  new  CMP  that  CMS  plans  to 
conduct  with  the  Social  Security 
Administration  (SSA).  We  have 
provided  background  information  about 
the  proposed  matching  program  in  the 
"Supplementary  hiformation"  section 
below.  Although  the  Privacy  Act 
requires  only  that  CMS  provide  an 
opportunity  for  interested  persons  to 
comment  on  the  proposed  matching 
program,  CMS  invites  comments  on  all 
portions  of  this  notice.  See  EFFECTIVE 
DATES  section  below  for  comment 
period. 

EFFECTIVE  DATES:  CMS  filed  a  report  of 
the  CMP  with  the  Chair  of  the  House 
Committee  on  Government  Reform  and 
Oversight,  the  Chair  of  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB)  on  March  29.  2002.  We  will  not 
disclose  any  information  under  a 
matching  agreement  until  40  days  after 
filing  a  report  to  OMB  and  Congress  or 
30  days  after  publication.  We  may  defer 
implementation  of  this  matching 
program  if  we  receive  comments  that 
persuade  us  to  defer  implementation. 
ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution  (DDLD), 
Enterprise  Databases  Group,  Office  of 
hiformation  Services,  CMS,  Mailstop 
N2-04-27,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 
Comments  received  will  be  available  for 
review  at  this  location,  by  appointment, 
during  regular  business  hours,  Monday 
through  Friday  fitim  9  a.m.-3  p.m.. 
eastern  daylight  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  CoUett.  Health  Insiirance 
Specialist,  Division  of  Provider/ 
Supplier  Enrollment,  Program  Integrity 
Group,  Office  of  Financial  Management, 
CMS.  Mailstop  N3-04-27.  7500  Secimty 
Boulevard.  Baltimore.  Maryland  21244- 


1850.  The  telephone  number  is  (410) 
786-6121,  ore-mail 
mcollett@hhs.cms.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Matching  Program 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  (CMPPA)  of  1988  (Public 
Law  (Pub.  L.)  100-503).  amended  the 
Privacy  Act  (5  U.S.C.  §  552A)  by 
describing  the  manner  in  which 
computer  matching  involving  Federal 
agencies  could  be  performed  and  adding 
certain  protections  for  individuals 
applying  for  and  receiving  Federal 
benefits.  Section  7201  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub. 
L.  100-508)  further  amended  the  Privacy 
Act  regarding  protections  for  such 
individuals.  The  Privacy  Act.  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal,  state,  or 
local  government  records.  It  requires 
Federal  agencies  involved  in  computer 
matching  programs  to: 

1.  Negotiate  written  agreements  with 
the  other  agencies  participating  in  the 
matching  programs: 

2.  Obtain  the  Data  Integrity  Boards' 
(DIB)  approval  of  the  match  agreements; 

3.  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB: 

4.  Notify  applicants  and  beneficiaries 
that  the  records  are  subject  to  matching: 
and, 

5.  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  CMS  Computer  Matches  Subject  to 
the  Privacy  Act 

CMS  has  taken  action  to  ensure  that 
all  of  the  CMPs  that  this  Agency 
participates  in  comply  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended. 

Dated:  March  29.  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Computer  Match  No.  2001-05 

name: 

Computer  Matching  Agreement 
between  the  Centers  for  Medicare  k 
Medicaid  Services  (CMS)  (formerly  the 
Health  Care  Financing  Administration 
(HCFA))  and  the  Social  Security 
Administration  titled  "Verification  of 
Social  Security  Numbers  (SSN)". 

SECURTTY  CLASSIFiCATION: 

Level  Three  Privacy  Act  Sensitive. 


PARTICIPATING  AGENCIES: 

The  Centers  for  Medicare  &  Medicaid 
Services:  and  Social  Security 
Administration  (SSA). 

AUTHORTTY  FOR  CONDUCTING  MATCHMO 
PROGRAM: 

This  Computer  Matching  Agreement 
(CMA)  is  executed  to  implement  the 
information  provisions  of  sections 
1631(e)  and  (f)  of  the  Social  Security  Act 
(the  Act)  (42  U.S.C.  1383  (e)  and  (f)). 
Section  4313  of  the  Balanced  Budget 
Act  (BBA)  of  1997  amended,  sections 
1124(a)(1)  and  1124Aof  the  Act  (42 
U.S.C.  sections  1320a-3(a)(l)  and 
1320a-3a)  authorizes  CMS  to  collect 
SSN  following  the  publication  of  a 
Report  to  Congress  as  required  in 
section  4313(d)  of  the  Act.  The 
Secretary  of  the  Department  of  Health 
and  Human  Services  (HHS)  on  January 
26, 1999  signed  the  Report  to  Congress 
on  the  confidentiality  of  SSN  that  are 
collected  and  verified  by  the  SSA. 

PURPOSE(S)  OF  THE  MATCHING  PROGRAM: 

The  purpose  of  this  CMA  is  to 
establish  the  conditions,  safeguards,  and 
procedures  under  which  CMS  will 
provide  SSA  with  the  information 
necessary  to  confirm  the  validity  of 
identifying  information  submitted  as 
part  of  the  Medicare  provider/supplier 
enrollment  process.  SSA  will  disclose 
information-matching  SSNs  provided  by 
Medicare  providers/suppliers  to  CMS. 

CATEGORIES  OF  RECORDS  AND  INDIVIDUALS 
COVERED  BY  THE  MATCH: 

CMS  will  provide  to  the  SSA,  a  real- 
time request  or  a  batch  file  consisting  of 
the  name,  SSN,  and  date  of  birth  for  all 
individual  Medicare  providers,  owners, 
managing/directing  employees, 
authorizing  representatives,  ambulance 
services  Medical  directors,  ambulance 
crew  members,  technicians,  chain 
organization  administrators. 
Independent  Diagnostic  Testing 
Facilities  (IDTF)  supervising/directing 
physicians,  and  UXTF  interpretation 
service  providers  that  have  been 
identified  on  one  of  the  five 
applications  in  a  series  titled,  "Medicare 
Federal  Health  Care  Provider/Supplier 
Enrollment  Applications"  (HCFA  Form 
855A.  855B.  8551.  855R,  and  855S).  SSA 
agrees  to  conduct  a  computer  match  of 
the  data  provided  by  CMS  utilizing  the 
processes  defined  in  the  State  Online 
Query  System  (SOLQ)  system  and/or  the 
State  Verification  and  Exchange  System 
(SVES)  and  the  files  accessed  by  the 
SOLQ  and/or  the  SVES.  SSA  will 
confirm  that  the  name.  SSN.  and  date  of 
birth  combination  assigned  to  the 
individual  identified  on  the  HCFA  Form 
855  series  application. 
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NCLUSIVE  DATES  OF  THE  MATCH: 

The  matching  program  shall  become 
effective  no  sooner  than  40  days  after 
the  report  of  the  CMA  notice  is  sent  to 
OMB  and  Congress,  or  30  days  after 
publication  in  the  Federal  Register. 
which  ever  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  effective  date  and  may  be 
extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

[FR  Doc.  02-9204  Filed  4-15-02;  8:45  am] 

eaUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Computer 
Matching  Program  (Match  No.  2001-07) 

agency:  Department  of  Health  and 
Human  Services  (HHS),  Centers  for 
Medicare  &  Medicaid  Services  (CMS). 
ACTION:  Notice  of  Computer  Matching 
Program  (CMP). 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
as  amended,  this  notice  announces  the 
establishment  of  a  CMP  that  CMS  plans 
to  conduct  with  the  Health 
Administration  Center  (HAP)  of  the 
Department  of  Veteran  Affairs.  We  have 
provided  background  information  about 
the  proposed  matching  program  in  the 
"Supplementary  Information"  section 
below.  Although  the  Privacy  Act 
requires  only  that  CMS  provide  an 
opportunity  for  interested  persons  to 
comment  on  the  proposed  matching 
program.  CMS  invites  comments  on  all 
portions  of  this  notice.  See  "Effective 
Dates"  section  below  for  comment 
period. 

EFFECTIVE  DATES:  CMS  filed  a  report  of 
the  CMP  with  the  Chair  of  the  House 
Committee  on  Government  Reform  and 
Oversight,  the  Chair  of  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB)  on  March  28,  2002.  To  ensure 
that  all  parties  have  adequate  time  in 
which  to  comment,  the  modified  or 
altered  system  of  records,  including 
routine  uses,  will  become  effective  40 
days  from  the  publication  of  the  notice, 
or  from  the  date  it  was  submitted  to 
OMB  and  the  congress,  whichever  is 
later,  unless  CMS  receives  comments 
that  require  alterations  to  this  notice. 
ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution  (DDLD).  Office 


of  Information  Services  (OIS),  CMS, 
Mail-stop  N2-04-27.  7500  Security 
Boulevard.  Baltimore,  Maryland  21244- 
1850.  Comments  received  will  be 
available  for  review  at  this  location,  by 
appointment,  during  regular  business 
hours,  Monday  through  Friday  from  9 
a.m.-3  p.m.,  eastern  standard  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maribel  Franey,  Health  Insurance 
Specialist.  DDLD,  OIS,  CMS,  Mail-stop 
N2-04-27,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850.  The 
telephone  number  is  410-786-0757. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Matching  Program 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pubhc  Law 
(Pub.  L.)  lOQ-503),  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  describing  the 
maimer  in  which  computer  matching 
involving  Federal  agencies  could  be 
performed  and  adding  certain 
protections  for  individuals  applying  for 
and  receiving  Federal  benefits. 

Section  7201  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  lOQ- 
508)  further  amended  the  Privacy  Act 
regarding  protections  for  such 
individuals.  The  Privacy  Act.  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  (SOR)  are 
matched  with  other  Federal,  state,  or 
local  government  records.  It  requires 
Federal  agencies  involved  in  computer 
matching  programs  to: 

1.  Negotiate  written  agreements  with 
the  other  agencies  participating  in  the 
matching  programs; 

2.  Obtain  the  Data  Integrity  Board 
approval  of  the  match  agreements; 

1.  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

2.  Notify  applicants  and  beneficiaries 
that  the  records  are  subject  to  matching; 
and. 

3.  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  CMS  Computer  Matches  Subject  to 
the  Privacy  Act 

CMS  has  taken  action  to  Misure  that 
all  CMPs  that  this  Agency  participates 
in  comply  with  the  requirements  of  the 
Privacy  Act  of  1974.  as  amended. 


Dated:  March  28,  2002. 
Thomas  A.  Scully.  < 

Administrator,  Centers  for  Medicare  Br 
Medicaid  Services. 

Computer  Matcti  No.  2001-07 

name: 

Computer  Matching  Agreement 
between  the  Centers  for  Medicare  & 
Medicaid  Services  (CMS)  and  the  Health 
Administration  Center  (HAC)  of  the 
Department  of  Veterans  Affairs  for 
Verification  of  CHAMPVA  EUgibility. 

SECURrpr  CLASSIFICATION: 

Level  Three  Privacy  Act  Sensitive. 

PARTICIPATING  AGENCIES: 

The  Centers  for  Medicare  &  Medicaid 
Services,  and  Health  Administration 
Center  (HAC)  of  the  Department  of 
Veterans  Affairs. 

AUTHORrrr  for  conducting  matching 

PROGRAM: 

This  Computer  Matching  Program 
(CMP)  is  executed  to  comply  with  the 
Provisions  of  Public  Laws  (Pub.  L.)  93- 
82,  94-581,  102-190,  and  107-14 
(codified  at  Title  38  United  States  Code 
(U.S.C.)  §  1713)  restrict  CHAMPVA 
eligibility  for  benefits  dependent  upon  a 
beneficiary's  Medicare  (Part  A)  and  (Part 
B)  status.  This  computer  match  wrill 
match  CHAMPVA  applicants  and 
beneficiaries  with  Medicare  Part  A  and 
6  beneficiaries. 

PURPOSE(S)  OF  THE  MATCHING  PROGRAM: 

The  purpose  of  this  computer 
matching  agreement  is  to  establish  the 
conditions,  safeguards  and  procedures 
under  which  the  CMS  and  HAC  will 
conduct  a  computer-matching  program 
to  determine  entitlement  to  CHAMPVA 
benefits.  Under  the  terms  of  this 
matching  agreement.  HAC  will  provide 
to  CMS  a  list  of  social  security  numbers 
(SSN)  for  all  CHAMPVA  eligible 
beneficiaries  who  may  also  be  eligible 
for  Medicare  benefits.  This  information 
is  maintained  in  HAC's  SOR  (SOR) 
entitled  "Health  Administration  Center 
Civilian  Health  and  Medical  Program 
Records-VA."  CMS  agrees  to  conduct  a 
computer  match  of  the  SSNs  of 
beneficiaries  provided  by  HAC  against 
the  information  found  in  CMS's  Health 
hisurance  Master  Record  (HIMR)  SOR. 
HAC  will  receive  the  results  of  the 
computer  match  in  order  to  determine  a 
beneficiary's  eligibility  for  care  imder 
CHAMPVA. 

CATEGORIES  OF  RECORDS  AND  INDIVIDUALS 
COVERED  BY  THE  MATCH: 

Upon  establishment  of  the  CHAMPVA 
program  under  Pub.L.  93-82. 
CHAMPVA  entitlement  will  be 
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terminated  when  any  individual 
becomes  eligible  for  Medicare  Part  A 
(Hospital  Insurance)  on  a  non-premium 
basis.  Pub.  L.  94-581  provided  for 
reinstatement  of  CHAMPVA  as  second 
payer  for  beneficiaries  aged  65  and  over 
whom  exhausted  a  period  of  Medicare 
Part  A  (Hospital  Insurance).  These 
beneficiaries  must  also  be  enrolled  in 
Medicare  Part  B  (Medical  Insurance)  in 
order  to  retain  their  CHAMPVA 
entitlement.  Pub.  L.  102-190  extended 
CHAMPVA  benefit  to  age  65  for  any 
beneficiary  eligible  for  Medicare  Part  A 
on  the  basis  of  disability/end  stage  renal 
disease  (ESRD)  only  if  that  individual  is 
also  enrolled  in  Medicare  Part  B.  Pub. 
L.  107-14  provided  for  extending 
benefit  coverage  for  beneficiaries  over 
the  age  of  65  years  if  the  beneficiary  is 
in  receipt  of  Medicare  Part  A  and 
Medicare  Part  B. 

OESCRIPTION  Of  RECORDS  TO  BE  USED  IN  THE 
MATCHING  PROGRAM: 

SYSTEMS  OF  RECORDS: 

Records  Maintained  by  HAC. 

The  information  used  in  this 
matching  program  are  maintained  in  the 
HAC  system  identified  as  54VA17, 
entitled  "Health  Administration  Center 
Civilian  Health  and  Medical  Program 
Records-VA."  last  published  at  65  FR 
81572  (Dec.  26,  2000).  SSNs  of 
CHAMPVA  beneficiaries  will  be 
released  to  CMS  pursuant  to  the  routine 
use  number  23  as  set  forth  in  the  system 
notice. 

RECORDS  MAMTAINEO  BY  CMS: 

The  matching  program  will  be 
conducted  with  data  maintained  by 
CMS  in  the  HIMR,  System  No.  09-70- 
0502,  published  at  55  FR  47394 
(November  13, 1990)  (for  future 
references,  the  HIMR  is  being  amended 
and  will  soon  be  re-named  the 
Enrollment  Database).  Matched  data 
will  be  released  to  HAC  pursuant  to  the 
routine  use  number  11  as  set  forth  in  the 
system  notice. 

MCLUSIVE  DATES  OF  THE  MATCH: 

The  CMP  shall  become  effective  no 
sooner  than  40  days  after  the  report  of 
the  Matching  Program  is  sent  to  OMB 
and  Congress,  or  30  days  after 
publication  in  the  Federal  Register, 
which  ever  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  effective  date  and  may  be 
extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

[FR  Doc.  02-9205  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Child  Support  Enforcement  Office; 
Administration  for  Children  and 
Families 

Contract  to  the  State  Information 
Technology  Consortium 

agency:  Office  of  Child  Support 
Enforcement,  ACF.  DHHS. 

ACTKm:  Contract  award  announcement. 


SUMMARY:  Notice  is  hereby  given  that  a 
contract  is  being  awarded  to  the  State 
Information  Technology  Consortium 
(SITC)  of  Hemdon,  Virginia,  in  the 
amount  of  $2,000,000  to  help  improve 
the  coordination  of  child  support 
enforcement  activities. 

Congress  recognizes  that  seamless  and 
cost-effective  processes  for  information- 
sharing  among  state  himian  service 
agencies  and  courts  are  critical  to  states 
in  meeting  the  complex  information  and 
systems  reporting  requirements  of  the 
Child  Support  Enforcement  Program. 
Accordingly,  it  has  earmarked 
$2,000,000  to  SITC  to  identify  and 
widely  disseminate  methods  for 
improving  the  flow  of  information 
between  federal  and  state  agencies  and 
the  state  court  system.  Over  the  past 
several  years,  SITC  has  successfully 
performed,  and  continues  to  perform, 
similar  services  for  the  Office  of  Family 
Assistance  to  assist  states  in  meeting  the 
information  and  systems  reporting 
requirements  of  the  Temporary 
Assistance  to  Needy  Families  (TANF) 
Program.  Given  this  success,  it  is 
expected  that  SITC  will  be  equally  as 
effective  in  its  efforts  to  help  improve 
coordination  in  the  Child  Support 
Enforcement  Program.  The  period  of 
this  funding  will  extend  through  April 
30, 2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nehemiah  Rucker,  Office  of  Child 
Support  Enforcement,  Administration 
for  Children  and  Families,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447.  telephone  202-260-5494. 

Dated:  April  5.  2002. 
Sherri  Z.  Heller, 

Commissioner.  Office  of  Child  Support 
Enforcement. 

[FR  Doc.  02-9156  Filed  4-15-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DockMNo.02N-0109] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Dissemination  of 
Information  on  Unapproved/New  Uses 
for  Marketed  Drugs,  Biologies,  and 
Devices 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  reporting  and  recordkeeping 
requirements  associated  with  the 
dissemination  of  information  on 
unapproved  or  new  uses  for  marketed 
drugs,  biologies,  and  devices. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  Jime  17,  2002. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cftn.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Ln.,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520)  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  an,d  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
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public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
collection  of  information,  including 
each  extension  of  an  existing  collection 
of  information,  before  submitting  the 
collection  to  OMB  for  approval.  To 
comply  with  this  requirement,  FDA  is 
publishing  notice  of  the  collection  of 
information  set  forth  in  this  dociunent. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Dissemination  of  Information  on 
Unapproved/New  Uses  for  Marketed 
Drugs,  Biologies,  and  Devices  (OMB 
Control  No.  0910-0390) — Extension. 

In  the  Federal  Register  of  November 
20. 1998  (63  FR  64555),  FDA  published 
a  final  rule  to  add  a  new  part  99  (21  CFR 
part  99)  entitled  "Dissemination  of 
Information  on  Unapproved/New  Uses 
for  Marketed  Drugs,  Biologies,  and 
Devices." 

The  final  rule  implemented  section 
401  of  the  Food  and  Drug 
Administration  Modernization  Act 
(FDAMA)  (Public  Uw  105-115).  In 
brief,  section  401  of  FDAMA  amended 
the  act  to  permit  drug,  biologic,  and 
device  manufacturers  to  disseminate 
certain  written  information  concerning 
the  safety,  effectiveness,  or  benefits  of  a 
use  that  is  not  described  in  the 
product's  approved  labeling  to  health 
care  practitioners,  pharmacy  benefit 
managers,  health  insurance  issuers, 
group  health  plans,  and  Federal  and 
State  Government  agencies,  provided 
that  the  manufacturer  complies  with 
certain  statutory  requirements.  For 
example,  the  information  that  is  to  be 
disseminated  must  be  about  a  drug  or 
device  that  is  being  legally  marketed;  it 
must  be  in  the  form  of  an  unabridged 
reprint  or  copy  of  a  peer-reviewed 
journal  article  or  reference  publication; 
and  it  must  not  be  derived  from  another 
manufacturer's  clinical  research,  imless 


that  other  manufactiirer  has  given  its 
permission  for  the  dissemination.  The 
information  must  be  accompanied  by 
certain  information,  including  a 
prominently  displayed  statement  that 
the  information  discusses  a  use  or  uses 
that  have  not  been  approved  or  cleared 
by  FDA.  Additionally,  60  days  before 
dissemination,  the  manufacturer  must 
submit  to  FDA  a  copy  of  the  information 
to  be  disseminated  and  any  other 
clinical  trial  information  that  the 
manufacturer  hjjs  relating  to  the  safety 
or  effectiveness  of  the  new  use,  any 
reports  of  clinical  experience  that 
pertain  to  the  safety  of  the  new  use,  and 
a  summary  of  such  information. 

The  rule  sets  forth  the  criteria  and 
procedures  for  making  such 
submissions  to  FDA.  Under  the  rule,  a 
submission  would  include  a 
certification  that  the  manufacturer  has 
completed  clinical  studies  necessary  to 
submit  a  supplemental  application  to 
FDA  for  the  new  use  and  will  submit 
the  supplemental  application  within  6 
months  of  its  initial  dissemination  of 
information.  If  the  manufacturer  has 
plaimed,  but  not  completed,  such 
studies,  the  submission  would  include 
proposed  protocols  and  a  schedule  for 
conducting  the  studies,  as  well  as  a 
certification  that  the  manufacturer  will 
complete  the  clinical  studies  and  submit 
a  supplemental  application  no  later  than 
36  months  of  its  initial  dissemination  of 
information.  The  rule  also  permits 
manufacturers  to  request  extensions  of 
the  time  period  for  completing  a  study 
and  submitting  a  supplemental 
application,  and  to  request  an 
exemption  from  the  requirement  to 
submit  a  supplemental  application.  The 
rule  prescribes  the  timeframe  within 
which  the  manufacturer  shall  maintain 
records  that  would  enable  it  to  take 
corrective  action.  The  rule  reqmres  the 
manufacturer  to  submit  lists  pertaining 
to  the  disseminated  articles  and 
reference  publications  and  the 
categories  of  persons  (or  individuals) 
receiving  the  information,  and  to  submit 
a  notice  and  simunary  of  any  additional 
research  or  data  (and  a  copy  of  the  data) 
relating  to  the  product's  safety  or 
effectiveness  for  the  new  use.  The  rule 
requires  the  manufacturer  to  maintain  a 
copy  of  the  information,  lists,  records, 
and  reports  for  3  years  after  it  has 
ceased  dissemination  of  the  information 
and  to  make  the  docimients  available  to 
FDA  for  inspection  and  copying. 

FDA  based  its  estimates  of  the  number 
of  submissions  it  would  receive  and  the 
nimiber  of  manufacturers  who  would 
take  advantage  of  to  part  99  on  the 
number  of  efficacy  and  new  use 
supplements  for  approved  drugs, 
biologies,  and  devices  received  in  fiscal 


year  (FY)  1997  and  on  a  projected 
increase  in  supplements  due  to 
FDAMA.  In  FY  1997,  FDA  received  198 
efficacy  and  new  use  supplements  from 
115  manufacturers.  The  number  of 
supplements  increased  100  percent  from 
FY  1995  to  FY  1997  as  a  result  of  two 
new  initiatives,  the  Prescription  Drug 
User  Fee  Act  and  a  new  pediatric 
labeling  regulation.  If  FDAMA  results  in 
an  additional  50  percent  increase  in  the 
number  of  supplements  and  a 
corresponding  increase  in  the  number  of 
manufacturers,  then  the  estimated 
number  of  submissions  imder  part  99  is 
297  (198  +  (0.5  X  198)),  and  the 
estimated  number  of  manufacturers  is 
172  (115  +  (0.5  X  115)).  These  figures  are 
reflected  in  tables  1  and  2  of  this 
document  for  §§  99.201(a)(1),  (a)(2). 
(a)(3),  (b),  and  (c)  and  99.501(a)(1), 
(a)(2),  (b)(1),  (b)(3),  and  (c). 

The  estimated  burden  hours  for  these 
provisions  are  as  follows: 

Section  99.201(a)(1)  requfres  the 
manufacturer  to  provide  an  identical 
copy  of  the  information  to  be 
disseminated,  including  any  required 
information.  Because  the  manufacturer 
must  compile  this  information  in  order 
to  prepare  its  submission  to  FDA,  the 
agency  estimates  that  40  hours  would  be 
required  per  submission.  Because  297 
annual  responses  are  expected  imder 
§  99.201(a)(1),  the  total  burden  for  this 
provision  is  1 1 ,880  hours  (297 
responses  x  40  hours  per  response). 

Section  99.201(a)(2)  requires  the 
manufacturer  to  submit  clinical  trial 
information  pertaining  to  the  safety  and 
effectiveness  of  the  new  use,  clinical 
experience  reports  on  the  safety  of  the 
new  use,  and  a  sujnmary  of  the 
information.  FDA  estimates  24  burden 
hours  per  response  for  this  provision  for 
assembling,  reviewing,  and  submitting 
the  information  and  assumes  that  the 
manufacturer  will  have  already  acquired 
some  of  this  information  in  order  to 
decide  whether  to  disseminate 
information  on  an  unapproved  use 
imder  part  99.  The  total  burden  for  this 
provision  is  7,128  hours  (297  annual 
responses  x  24  hours  per  response). 

Section  99.201(a)(3)  requires  the 
manufactiirer  to  explain  its  search 
strategy  when  assembling  its 
bibliography,  and  so  FDA  estimates  that 
only  1  hour  would  be  required  for  the 
explanation  because  the  manufacturer 
would  have  developed  and  used  its 
search  strategy  before  preparing  the 
bibliography.  Because  297  annual 
responses  are  expected  under 
§  99.201(a)(3),  the  total  burden  for  this 
provision  is  297  hours  (297  annual 
responses  x  1  hour  per  response). 

Section  99.201(b)  simply  requires  the 
manufacturer's  attorney,  agent,  or  other 
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authorized  official  to  sign  its 
submissions,  and  certifications,  or 
requests  for  an  exemption.  FDA, 
therefore,  estimates  diat  only  30 
minutes  are  necessary  for  such 
signatures.  Because  297  annual 
responses  are  expected  under 
§  99.201(b),  the  total  burden  for  this 
provision  is  148.5  hours  (297  response 
X  0.5  hours  per  response  =  148.5  hours). 

Section  99.201(c)  requires  the 
manufacturer  to  provide  two  copies 
with  its  original  submission.  Copying 
the  submission  should  not  be  time 
consuming,  so  FDA  estimates  the 
burden  to  be  30  minutes.  Because  297 
annual  responses  are  expected  under 
§  99.201(c),  the  total  burden  for  this 
provision  is  148.5  hours. 

While  the  act  requires  manufacturers 
to  provide  a  submission  to  FDA  before 
they  disseminate  information  on 
imapproved/new  uses,  it  also  permits 
manufacturers  to:  (1)  Have  completed 
studies  and  promise  to  submit  a 
supplemental  application  for  the  new 
use  within  6  months  of  the  date  of 
initial  dissemination;  (2)  provide 
protocols  and  a  schedule  for  completing 
studies  and  submitting  a  supplemental 
application  for  the  new  use  within  36 
months  of  the  date  of  initial 
dissemination;  (3)  have  completed 
studies  and  have  submitted  a 
supplemental  application  for  the  new 
use;  or  (4)  request  an  exemption  from 
the  requirement  to  submit  a 
supplemental  application.  These 
possible  scenarios  are  addressed  in 
§§99.201(a)(4)(i){A).  (a)(4){ii)(A),  and 
(a)(5)  and  99.205(b),  respectively. 

To  determine  the  number  of  responses 
in  §§99.201(a)(4)(i)(A),  (a)(4)(ii)(A),  and 
(a)(5)  and  99.205(b),  FDA  began  by 
estimating  the  number  of  requests  for  an 
exemption  under  §  99.205(b).  The 
legislative  history  indicates  that  such 
exemptions  are  to  be  limited.  In  the 
final  rule,  FDA  estimated  that 
approximately  10  percent  of  all 
respondents  would  seek — or  10  percent 
of  all  submissions  would  contain — an 
"economically  prohibitive"  exemption 
(resulting  in  1 7  total  respondents  and 
approximately  30  annual  responses)  and 
that  the  estiinated  reporting  burden  per 
response  would  be  82  hours.  This 
results  in  a  total  hour  burden  of  2,460 
hours  for  §99.205fb)  (30  submissions  x 
82  hours  per  submission). 

The  estimated  increase  in  the  number 
of  exemption  requests  results  in  a 
corresponding  decrease  in  the 
remaining  number  of  respondents  and 
submissions  under  §99.201(a)(4)(i)(A), 
(a)(4)(ii)(A).  and  (a)(5).  FDA  assumes 
that  the  remaining  267  submissions  (297 
total  submissions  -  30  submissions 
containing  an  exemption  request)  will 


be  divided  equally  among 
§99.201(a)(4)(i)(A),  (a)(4)(ii)(A),  and 
(a)(5),  resulting  in  89  responses  in  each 
provision  (267  submissions/3 
provisions).  FDA  has  estimated  the 
number  of  respondents  in  a  similar 
fashion  ((172  total  respondents  - 17 
respondents  submitting  an  exemption 
request)/3  provisions  =  51.6,  rounded 
up  to  52  respondents  per  provision). 

As  stated  earlier,  §99.201  (a)(4)(i)(A)) 
requires  the  manufacturer,  if  the 
manufacturer  has  completed  studies 
needed  for  the  submission  of  a 
supplemental  application  for  the  new 
use,  to  submit  the  protocol(s)  for  the 
completed  studies,  or,  if  the  protocol 
was  submitted  to  an  investigational  new 
drug  application  (IND)  or  investigational 
device  exemption  (IDE),  to  submit  the 
IND  or  IDE  number(s),  the  date  of 
submission  of  the  protocol(s),  the 
protocol  number(s),  and  the  date  of  any 
amendments  to  the  protocol(s).  FDA 
estimates  that  30  hours  would  be 
required  for  this  response  because  this 
is  information  that  each  manufacturer 
already  maintains  for  its  drugs  or 
devices.  The  total  burden  for  this 
provision  is  2,670  hours  (89  annual 
responses  x  30  hours  per  response). 

For  manufactiu«rs  who  submit 
protocols  and  ^  schedule  for  conducting 
studies,  §99.201(a)(4)(ii)(A)  requires  the 
manufacturer  to  include,  in  its  schedule, 
the  projected  dates  on  which  the 
manufacturer  expects  the  principal 
study  events  to  occur.  FDA  estimates  a 
manufacturer  would  need 
approximately  60  hours  to  include  the 
projected  dates  because  it  would  have  to 
contact  the  studies'  principal 
investigator(s)  and  other  company 
officials.  The  total  burden  for  this 
provision  is  5,340  hours  (89  annual 
responses  x  60  hours  per  response). 

It  the  manufacturer  has  suomitted  a 
supplemental  application  for  the  new 
use,  §  99.201(a)(5)  requires  a  cross- 
reference  to  that  supplemental 
application.  FDA  estimates  that  only  1 
hour  would  be  needed  because 
manufacturers  already  maintain  this 
information.  The  total  burden  for  this 
provision  is  89  hours  (89  annual 
responses  x  1  hour  per  response). 

Under  §  99.203,  a  manufacturer  who 
has  certified  that  it  will  complete 
studies  necessary  to  submit  a 
supplemental  application  within  36 
months  after  its  submission  to  FDA,  but 
later  finds  that  it  will  be  imable  to 
complete  such  studies  or  submit  a 
supplemental  application  within  that 
time  period,  may  request  an  extension 
of  time  from  FDA.  Such  requests  for 
extension  should  be  limited,  occurring 
less  than  1  percent  of  the  time,  because 
manufacturers  and  FDA,  when 


developing  or  reviewing  study 
protocols,  should  be  able  to  identify 
when  a  study  will  require  more  than  36 
months  to  complete.  Section  99.203 
contemplates  extension  requests  under 
two  different  scenarios.  Under 
§  99.203(a),  a  manufacturer  may  make 
an  extension  request  before  it  makes  a 
submission  to  FDA  regarding  the 
dissemination  of  information  under  part 
99.  The  agency  expects  such  requests  to 
be 'limited,  occurring  less  than  1  percent 
of  the  time  (or  1  annual  response),  and 
that  such  requests  will  result  in  a 
reporting  burden  of  10  hours  per 
request.  The  total  burden  hours  for  this 
provision,  therefore,  is  10  hours  (1 
annual  response  x  10  hours  per 
response). 

Section  99.203(b)  specifies  the 
contents  of  a  request  to  extend  the  time 
for  completing  planned  studies  after  the 
manufacturer  has  provided  its 
submission  to  FDA.  The  required 
information  includes  a  description  of 
the  studies,  the  current  status  of  the 
studies,  reasons  why  the  study  cannot 
be  completed  on  time,  and  an  estimate 
of  the  additional  time  needed.  FDA 
estimates  that  10  hours  for  reporting  the 
required  information  under  §  99.203(b) 
because  it  would  require  consultation 
between  the  manufacturer  and  key 
individuals  (such  as  the  study's 
principal  investigator(s)).  As  in  the  case 
of  §  99.203(a),  the  expected  number  of 
responses  is  very  small  (1  annual 
response),  and  the  total  burden  hours 
for  this  provision  is  10  hours  (1  aimual 
response  x  10  hours  per  response). 

Section  99.203(c)  requires  two  copies 
of  an  extension  request  (in  addition  to 
the  request  required  under  section 
554(c)(3)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360aaa-3)),  and  FDA  estimates  that 
these  copies  would  result  in  a  minimal 
reporting  biu-den  of  30  minutes. 
However,  this  requirement  would  apply 
to  extension  requests  under  §  99.203(a) 
and  (b),  so  the  total  number  of  annual 
responses  is  2,  resulting  in  a  total 
burden  hour  for  this  provision  of  1  hour 
(2  annual  responses  x  0.5  hours  per 
response). 

The  remaining  reporting  and 
recordkeeping  burdens  are  as  follows: 

Section  99.501(a)(1)  requires  the 
manufacturer  to  maintain  records  that 
identify  recipients  by  category  or 
individually.  Under  §  99.301(a)(3),  FDA 
will  notify  the  manufacturer  whether  it 
needs  to  maintain  records  identifying 
individual  recipients  due  to  special 
safety  considerations  associated  with 
the  new  use.  This  means  that,  in  most 
cases,  the  manufacturer  will  only  have 
to  maintain  records  identifying 
recipients  by  category.  In  either  event. 
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the  manufacturer  will  know  whether  it 
jnust  maintain  records  that  identify 
individual  recipients  before  it  begins 
disseminating  information.  The  time 
required  to  identify  recipients 
individually  should  be  minimal,  and  the 
time  required  to  identify  recipients  by 
category  should  be  even  less.  Therefore, 
FDA  estimates  the  burden  for  this 
provision  to  be  10  hours,  and,  because 
297  aimual  responses  are  expected 
under  §  99.501(a)(1),  the  total  burden  for 
this  provision  is  2,970  hours  (297 
aimual  responses  x  10  hours  per 
response). 

Section  99.501(a)(2)  requires  the 
manufacturer  to  maintain  a  copy  of  the 
information  it  disseminates.  This  task  is 
hot  expected  to  be  time  consuming,  so 
FDA  estimates  the  burden  to  be  1  hour. 
Because  297  annual  responses  are 
expected  under  §  99.501(a)(2),  the  total 
burden  for  this  provision  is  297  hours 
(297  annual  responses  x  1  hour  per 
response). 

Section  99.501(b)(1)  requires  the 
manufacturer  to  submit  to  FDA 
semiannually  a  list  containing  the 
articles  and  reference  publications  that 
were  disseminated  in  the  preceding  6- 
month  period.  FDA  tentatively  estimates 
a  burden  of  8  hours  for  this  provision. 
The  actual  burden  may  be  less  if  the 
manufacturer  develops  and  updates  the 
list  while  it  disseminates  articles  and 
reference  publications  during  the  6- 
month  period  (as  opposed  to  generating 
a  completely  new  list  at  the  end  of  each 
6-month  period)  and  if  the  volume  of 
disseminated  materials  is  small.  The 
total  biuden  for  this  provision  is  4,752 
hours  (297  responses  submitted 
semiannually  x  8  hours  per  response  = 
297  X  2  X  8  =  4,752  hours). 

Section  553(a)(2)  of  the  act  (21  U.S.C. 
360aaa-2(a)(2))  requires  manufacturers 
that  disseminate  information  to  submit 
to  FDA  semiannually  a  list  that 
identifies  the  categories  of  providers 


who  received  the  articles  and  reference 
publications.  Section  99.501(b)(2)  also 
requires  the  list  to  identify  which 
category  of  recipients  received  each 
particular  article  or  reference 
publication.  If  each  of  the  297 
submissions  under  part  99  results  in 
disseminated  information,  §  99.501(b)(2) 
would  result  in  594  lists  (297 
submissions  x  2  submissions  per  year) 
identifying  which  category  of  recipients 
received  each  particular  article  or 
reference  publication.  The  agency 
estimates  the  burden  to  be  only  1  hour 
per  response  because  this  type  of 
information  is  maintained  as  a  usual 
and  customary  business  practice,  and 
the  total  burden  for  this  provision  is  594 
hours  (594  lists  x  1  hour  per  list). 

In  relation  to  §  99.201(a)(2), 
§  99.501(b)(3)  requires  the  manufacturer 
to  provide,  on  a  semiannual  basis,  a 
notice  and  summary  of  any  additional 
clinical  research  or  other  data  relating  to 
the  safety  and  effectiveness  of  the  new 
use  and,  if  it  possesses  such  research  or 
data,  to  provide  a  copy  to  FDA.  This 
burden  should  not  be  as  extensive  as 
that  in  §  99.201(a)(2),  so  FDA  estimates 
the  burden  to  be  20  hours  per  response, 
for  a  total  burden  of  1 1 ,880  hours  fo/ 
this  provision  (297  annual  responses 
submitted  semiannually  x  20  hours  per 
response  =  297  x  2  x  20  =  11,880  hours). 

If  a  manufacturer  discontinues  or 
terminates  a  study  before  completing  it, 
§  99.501(b)(4))  requires  the 
manufacturer  to  state  the  reasons  for 
discontinuing  or  terminating  the  study 
in  its  next  progress  report.  Based  on 
FDA's  regulatory  experience  in 
monitoring  studies  to  support 
supplemental  applications,  FDA 
estimates  this  would  affect  only  1 
percent  of  all  applications  (297  x  0.01  = 
2.97,  rounded  up  to  3)  and  only  two 
manufacturers  (172  x  0.01  =  1.72, 
rounded  up  to  2).  FDA  estimates  2  hours 
of  reporting  time  for  this  requirement 


because  the  manufacturer  should  know 
the  reasons  for  discontinuing  or 
terminating  the  study  and  would  only 
need  to  provide  those  reasons  in  its 
progress  report.  The  total  burden  hours 
for  this  provision  is  6  hours  (3  annual 
responses  x  2  hours  per  response). 

Section  99.501(b)(5)  requires  the 
manufacturer  to  submit  any  new  or 
additional  information  that  relates  to 
whether  the  manufacturer  continues  to 
meet  the  requirements  for  the 
exemption  after  an  exemption  has  been 
granted.  FDA  cannot  determine,  at  this 
time,  how  many  exemption  requests 
will  be  granted,  but,  for  purposes  of  this 
information  collection,  has  estimated 
that  10  percent  of  all  submissions  will 
contain  an  exemption  request  (297  total 
submissions  x  0.10  =  29.7,  rounded  up 
to  30)  and  has  assumed  that  all 
exemption  requests  will  be  granted,  for 
a  total  of  30  annual  responses.  The 
information  sought  under  §  99.501(b)(5) 
pertains  solely  to  new  or  additional 
information  and  is  not  expected  to  be  as 
extensive  as  the  information  required  to 
obtain  an  exemption.  Thus,  FDA 
tentatively  estimates  the  burden  for 
§  99.501(b)(5)  to  be  41  hours  per 
response  (or  half  the  burden  associated 
with  an  exemption  request),  for  a  total 
burden  of  1,230  hours  for  this  provision 
(30  aimual  responses  x  41  hours  per 
response). 

Section  99.501(c)  requires  the 
manufacturer  to  maintain  records  for  3 
years  after  it  has  ceased  dissemination 
of  the  information.  FDA  estimates  the 
burden  hour  for  this  provision  to  be  1 
hour.  Because  297  annual  responses  are 
expected  under  §  99.501(c),  the  total 
burden  for  this  provision  is  297  hours. 

Description  of  Respondents:  All 
manufacturers  (persons  and  businesses, 
including  small  businesses)  of  drugs, 
biologies,  and  device  products. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1 . — Estimated  Annual  Reporting  Burden^ 


i 


21  CFR  section 


No.  of  respondents 


Annual  frequencyu.. 

Total  Annual 

Hours  per 

Total  hou 

per  response 

responses 

response 

1.7 

297 

40 

11,880 

1.7 

297 

24 

7,128 

1.7 

297 

1 

297 

1.7 

89 

30 

2.670 

1.7 

89 

60 

5,340 

1.7 

89 

1 

89 

1.7 

297 

0.5 

148.5 

1.7 

297 

0.5 

148.5 

1 

1 

10 

10 

1 

1 

10 

10 

1 

2 

0.5 

1 

1.8 

30 

82 

2.460 

3.4 

594 

8 

4,752 

3.4 

594 

1 

594 

3.4 

594 

20 

11,880 

19.201(a)(1) 
99.201(a)(2) 
99.201(a)(3) 
99.201  (a)(4)(i)(A) 
99.201  (a)(4)(IJ)(A) 
99.201  (a)(5) 
99.201(b) 
99.201(c) 
99.203(a) 
99.203(b) 
99.203(c) 
99.205(b) 
99.501(b)(1) 
99.501(b)(2) 
99.501(b)(3) 


172 

172 

172 

52 

52 

52 

172 

172 

1 

1 

2 

17 

172 

172 

172 
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TABLE  1.— ESTIMATED  ANNUAL  REPORTING  BURDEN^— Continued 


21  CFR  section 


99.501(b)(4) 
99.501(b)(5) 
Total 


No.  of  respondents 


2 
17 


Annual  frequency 
per  response 


1.7 
1.8 


Total  Annual 
responses 

3 
30 


Hours  per 
response 


2 
41 


Total  hours 


6 
1,230 
48,644.0 


There  are  no  caprtal  costs  or  operating  and  maintenance  costs  associated  with  this  cdtection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden' 


21  CFR  section 


99.501(a)(1) 
99.501(a)(2) 
99.501(c) 
Total 


No.  of  recordkeepers 


172 
172 
172 


Annual  frequency 
per  recordkeeping 


1.7 
1.7 
1.7 


Total  annual  records 


297 
297 
297 


Hours  per 
recordkeeper 


10 
1 
1 


Total  hours 


2.970 
297 
297 

3,564 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collectkxi  of  informatton. 


The  estimated  burden  associated  with 
the  information  collection  requirements 
for  this  rule  is  52.208  hours. 

Dated:  April  5,  2002. 
Margaret  M.  Dotzel. 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-9239  Filed  4-15-02;  8:45  am) 
BILUNQ  COM  41«>-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0267] 

Agency  Information  Collection 

Acthdtles;  Announcement  of  0MB 

Approval;  Medical  Device  l.abellng 

Regulations 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Medical  Device  Labeling  Regulations" 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  16.  2001  (66 
FR  52630).  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  imder  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  niunber  0910-0485.  The 
approval  expires  on  March  31,  2005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://wv(rw.fda.gov/ 
ohrms/dockets. 

Dated:  April  5,  2002. 
Margaret  M.  Dotzel. 
Associate  Commissioner  for  Policy. 
IFR  Doc.  02-9177  Filed  4-15-02;  8:45  am] 

MLUNO  COOC  4160-01-S 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttw  Secretary 

Invasive  Species  Advisory  Committee 

AGENCY:  Office  of  the  Secretary.  Interior. 
action:  Notice  of  public  meetings  of  the 
Invasive  Species  Advisory  (Dommittee. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  (Committee  Act, 
notice  is  hereby  given  of  meetings  of  the 
Invasive  Species  AdviSbry  Committee. 
DATES:  Meeting  of  Invasive  Species 
Advisory  Committee:  9:30  a.m.. 
Monday.  May  6.  2002  and  8:30  a.m., 
Tuesday,  May  7,  2002. 
ADDRESSES:  William  F.  Bolger  (Center  for 
Leadership  and  Development.  9600 
Newbridge  Drive.  Potomac,  MD  20854- 
4436.  Meetings  on  both  days  wiU  be 
held  in  Room  200  (Second  Floor)  of  the 
Main  Building. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kelsey  Passe.  National  Invasive  Species 
Council  Program  Analyst;  Phone:  (202) 
208-6336:  Fax:  (202)  208-1526. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Advisory  Committee  is  to 
provide  advice  to  the  National  Invasive 


Species  Coimcil.  as  authorized  by 
Executive  Order  13112.  on  a  broad  array 
of  issues  related  to  preventing  the 
introduction  of  invasive  species  and 
providing  for  their  control  and 
minimizing  the  economic,  ecological, 
and  human  health  impacts  that  invasive 
species  cause.  The  Council  is  Co- 
chaired  by  the  Secretary  of  the  Interior, 
the  Secretary  of  Agricultiue.  and  the 
Secretary  of  Commerce.  The  duty  of  the 
Clouncil  is  to  provide  national 
leadership  regarding  invasive  species 
issues.  The  purpose  of  a  meeting  on 
May  6-7.  2002  is  to  convene  the  full 
Advisory  Committee  (appointed  by 
Secretary  Norton  on  April  1.  2002);  and 
to  discuss  implementation  of  action 
items  outlined  in  the  National  Invasive 
Species  Management  Plan,  which  was 
finalized  on  January  18.  2001. 

Dated:  April  9,  2002. 
Lori  Wiiliams, 

Executive  Director.  National  Invasive  Species 
Council. 
[FR  Doc.  02-8991  Filed  4-15-02;  8:45  am) 

BHJJNG  CODE  *3^0-FK-^ 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

Issuance  of  Permit  for  incidental  Take 
of  Threatened  Species  for  the  Pinery 
Glen  Residential  Development, 
Douglas  County,  CO 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permit  for 
incidental  take  of  endangered  species. 


summary:  On  October  17.  2001,  a  notice 
was  published  in  the  Federal  Register 
(66  FR  52777).  that  an  application  has 
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been  filed  with  the  U.S.  Fish  and 
Wildlife  Service  (Service)  by 
Continental  Homes  on  behalf  of  the 
Pinery  Glen  residential  subdivision. 
Douglas  Coimty.  Colorado,  for  a  permit 
to  incidentally  take,  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1539),  as 
amended,  Preble's  meadow  jiunping 
mouse  (Zapus  hudsonius  preblei), 
pursuant  to  the  terms  of  the 
Environmental  Assessment/Habitat 
Conservation  Plan  for  Issuance  of  an 
Endangered  Species  Section  10(a)(1)(B) 
Permit  for  the  Incidental  Take  of  the 
Preble's  Meadow  Jumping  Mouse 
{Zapus  hudsonius  preblei)  at  Pinery 
Glen  in  Douglas  County,  Colorado. 

Notice  is  hereby  given  that  on  March 
20,  2002,  as  authorized  by  the 
provisions  of  the  Endangered  Species 
Act,  the  Service  issued  a  permit  (TE- 
048568-0)  to  the  above  named  party 
subject  to  certain  conditions  set  forth 
therein.  The  permit  was  granted  only 
after  the  Service  determined  that  it  was 
applied  for  in  good  faith,  that  granting 
the  permit  will  not  be  to  the 
disadvantage  of  the  threatened  species, 
and  that  it  will  be  consistent  with  the 
purposes  and  policy  set  forth  in  the 
Endangered  Species  Act,  as  amended. 

Additional  information  on  this  permit 
action  may  be  requested  by  contacting 
the  Service's  Colorado  Ecological 
Services  Field  Office.  755  Parfet  Street, 
Suite  361,  Lakewood,  Colorado  80215, 
telephone  (303)  275-2370,  between  the 
lours  of  7  a.m.  and  4:30  p.m.  weekdays. 

Datbd:  March  25,  2002. 
fohn  A.  Blackenship, 

Acting  Regional  Director,  Region  6. 

(FR  Doc.  02-9172  Filed  4-15-02;  8:45  am) 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service  (MMS) 

Outer  Continental  Shelf  (OCS), 
Western  Gulf  of  Mexico  (COM),  Oil  and 
Gas  Lease  Sale  184 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Availability  of  the  proposed 

notice  of  sale. 

summary:  GOM  OCS;  Notice  of 
Availability  of  the  proposed  Notice  of 
Sale  for  proposed  Oil  and  Gas  Lease 
Sale  184  in  the  Western  GOM.  This 
Notice  is  published  pursuant  to  30  CFR 
256.29(c)  as  a  matter  of  information  to 
the  public. 

With  regard  to  oil  and  gas  leasing  on 
the  OCS,  the  Secretary  of  the  Interior, 
pursuant  to  section  19  of  the  OCS  Lands 


Act,  provides  the  affected  States  the 
opportunity  to  review  the  proposed 
Notice.  The  proposed  Notice  sets  forth 
the  proposed  terms  and  conditions  of 
the  sale,  including  minimum  bids, 
royalty  rates,  and  rentals. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
proposed  Notice  of  Sale  for  Sale  184  and 
a  "Proposed  Sale  Notice  Package" 
containing  information  essential  to 
potential  bidders  may  be  obtained  from 
the  Public  Information  Unit,  Gulf  of 
Mexico  Region,  Minerals  Management 
Service,  1201  Elmwood  Park  Boulevard, 
New  Orleans,  Louisiana  70123-2394. 
Telephone:  (504)736-2519. 
DATES:  The  final  Notice  of  Sale  will  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  of  bid 
opening.  Bid  opening  is  currently 
scheduled  for  August  21,  2002. 

Dated:  April  3,  2002. 
R.M.  "Johnnie"  Burton. 

Director,  Minerals  Management  Service. 
(FR  Doc.  02-9157  Filed  4-15-02;  8:45  am) 
BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  annpimcing 
its  intention  to  renew  the  approval  for 
the  collection  of  information  under  30 
CFR  part  842  which  allows  the 
collection  and  processing  of  citizen 
complaints  and  requests  for  inspections. 
The  collection  described  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
request  describes  the  nature  of  the 
information  collection  and  the  expected 
burden  and  cost. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by  May  16, 
2002.  in  order  to  be  assured  of 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 


John  A.  Trelease  at  (202)  208-2783,  or 
electronically  to  jtreleas@osmre.gov. 
SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)].  OSM  has 
submitted  a  request  to  OMB  to  approve 
the  collection  of  information  in  30  CFR 
part  842,  Federal  inspections  and 
monitoring.  OSM  is  requesting  a  3-year 
term  of  approval  for  this  information 
collection  activity. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information,  1029-0118,  has  been 
placed  on  the  electronic  citizen 
complaint  form  that  may  be  found  on 
OSM's  home  page  at  http:// 
www.osmre.gOv//citizen  .htm. 

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  this  collection  of 
information  was  published  on  January 
9,  2002  (67  FR  1227).  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activity: 

Title:  Federal  inspections  and 
monitoring — 30  CFR  part  842. 

OMB  Control  Number:  1029-0118. 

Summary:  For  purposes  of 
information  collection,  this  part 
establishes  the  procedures  for  any 
person  to  notify  the  Office  of  Surface 
Mining  in  writing  of  any  violation  that 
may  exist  at  a  surface  coal  mining 
operation.  The  information  will  be  used 
to  investigate  potential  violations  of  the 
Act  or  applicable  State  regulations. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  Citizens, 
public  interest  groups.  State 
governments.  ' 

Total  Annual  Responses:  126. 

Total  Annual  Burden  Hours:  95 
hours. 

Send  comments  on  the  need  for  the 
collections  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collections;  and  ways  to 
minimize  the  information  collection 
burdens  on  respondents,  such  as  use  of 
automated  means  of  collections  of  the 
information,  to  the  following  addresses. 
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Please  include  the  appropriate  OMB 
control  number  in  all  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW.,  Washington,  DC 
20503.  Also,  please  send  a  copy  of  your 
comments  to  John  A.  Trelease,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave., 
NW.,  Room  210— SIB,  Washington,  DC 
20240,  or  electronically  to 
jtTeIeas@osmre.gov. 

Dated:  March  12,  2002. 
Richard  G.  Bryson, 

Chief.  Division  of  Regulatory  Support. 
[FR  Doc.  02-9234  Filed  4-15-02;  8:45  am) 

BaUNQ  COW  4310-06-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-4e91 

Certain  Bearings  and  Packaging 
Thereo^,  Notice  of  investigation 

agency:  International  Trade 

Commission. 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 


SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
March  11,  2002,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  SKF  USA  Inc. 
of  Norristown,  Pennsylvania.  An 
amended  complaint  was  filed  on  March 
21,  2002.  Supplements  to  the  complaint 
were  filed  on  March  29  and  April  5, 
2002.  The  complaint,  as  amended  and 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  bearings  and 
packaging  thereof  by  reason  of  (1) 
infringement  of  U.S.  Trademark 
Registration  Nos.  502,839,  502.840, 
1,944,843,  and  2,053,722;  (2) 
infringement  of  common  law 
trademarks;  (3)  dilution  of  registered 
and  common  law  trademarks;  (4)  false 
representation  of  source  in  violation  of 
Section  43(a)(1)(A)  of  the  Lanham  Act, 
15  U.S.C.  1125(a)(1)(A);  (5)  false 
advertising  in  violation  of  Section 
43(a)(1)(B)  of  the  Lanham  Act,  15  U.S.C. 
1125(a)(1)(B);  (6)  passing  off;  and  (7) 
unfair  peamiary  benefits.  The 
complaint  further  alleges  that  an 
indiistry  in  the  United  States  exists  as 
required  by  subsections  (a)(1)(A)  and 
(a)(2)  of  section  337. 


The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint,  amended 
complaint,  and  supplements,  except  for 
any  confidential  information  contained 
therein,  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  ADD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Conmiission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  at  http:// 
www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Lloyd,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 

2576. 


Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(2002). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
April  9.  2002.  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine: 

(a)  whether  there  is  a  violation  of 
subsection  (a)(1)(C)  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  bearings  and  packaging  thereof 
by  reason  of  infringement  of  U.S. 
Trademark  Registration  Nos.  502.839. 
502.840. 1.944.843.  or  2.053.722  and 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337;  and 

0))  whether  there  is  a  violation  of 
subsection  (a)(1)(A)  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  or  the  sale  within 
the  United  States  after  importation  of 
certain  bearings  and  packaging  thereof 


by  reason  of  (1)  infringement  of 
common  law  trademarks;  (2)  dilution  of 
registered  and/or  common  law 
trademarks;  (3)  false  representation  of 
source;  (4)  false  advertising;  (5)  passing 
off;  or  (6)  imfair  pecxmiary  benefits,  the 
threat  or  effect  of  which  is  to  destroy  or 
substantially  injure  an  industry  in  the 
United  States. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 

served: 

(a)  The  complainant  is — SKF  USA 
Inc..  1111  Adams  Avenue.  Nqrristown, 

PA  19403. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Bearing  Distributors  Inc..  930  S. 

Stadium  Road.  Colmnbia.  SC  29202. 
Bearings  &  Motive  Specialties  Company, 

Inc.,  90  Westmoreland  Ave.,  White 

Plains.  NY  10606. 
Bearings  Limited.  20  Davids  Drive. 

Hauppauge,  NY  11788. 
Bohls  Bearing  &  Power  Transmission 

Service.  210  Probandt.  San  Antonio, 

TX  78204. 
Creswell  hidustrial  Supply.  Inc..  6125 

Airways  Boulevard,  Cliattanooga.  TN 

37422. 
CST  Bearing  Company.  2115  S.  Santa  Fe 

St..  Santa  Ana.  CA  92705. 
Gulf  United  Industries  Inc..  d/b/a 

United  Bearing  Company.  675  S. 

Royal  Lane,  Coppell,  TX  75019. 
McGuire  Bearing  Company,  947  S.E. 

Market  St.,  PorUand.  OR  97214. 
Motor  Bearing  Supply.  Inc..  Rt.  1,  Box 

679,  Jasper.  TX  75951. 
RF  Wolters  Company.  Inc..  4585  S. 

Berkley  Lake  Road.  Norcross,  GA 

30071. 
Representaciones  Industriales 

Rodriguez,  S.A.  de  C.V.,  Av.  Dr.  I. 

Morones  Prieto  3150  Ote.  Monterrey, 

NL,  Mexico. 
Ringball  Corporation.  2160  Meadowpine 

Boulevard,  Mississauga,  Ontario. 

Canada  L5N  6H6. 
RitBearing  Corporation,  14500 

Lochridge  Boulevard.  Covington,  GA 

30014. 
Seal  Pack  Corporation.  8502  NW  66th 

St..  Miami.  PL  33166. 

(c)  David  O.  Lloyd,  Esq..  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  Room  401,  Washington.  DC 
20436.  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Delbert  R.  Terrill.  Jr.,  is 
designated  as  the  presiding 
administrative  law  judge. 
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I   Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a).  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Vommission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  to 
Authorize  the  administrative  law  judge 
and  the  Commission,  without  further 
notice  to  that  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  an 
initial  determination  and  a  final 
determination  containing  such  findings, 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  that 
respondent. 


Issued:  April  10,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary. 

(FR  Doc.  02-9230  Filed  4-15-02;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  3(»-TA-23, 731-TA- 
566-570,  and  731-TA-641  (Final) 
(Reconsideration)  (Remand)] 

Ferrosilicon  From  Brazil,  China, 
Kazakhstan,  Russia,  Ukraine,  and 
Venezuela 

agency:  United.  States  International 
Trade  Commission. 
ACTION:  Notice  and  scheduling  of 
remand  proceedings. 

SUMMARY:  The  United  States 
International  Trade  Commission 
(Commission)  hereby  gives  notice  of  the 
court-ordered  remand  of  its 
reconsideration  proceedings  pertaining 
to  countervailing  duty  investigation  no. 
303-TA-23  (Final)  concerning 
ferrosilicon  from  Venezuela,  and 
antidimiping  investigation  nos.  731- 
TA-566-570  and  731-TA-641  (Final) 
concerning  ferrosilicon  from  Brazil, 
China.  Kazakhstan,  Russia,  Ukraine,  and 
Venezuela. 


EFFECTIVE  DATE:  April  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  Featherstone,  Office  of 
Investigations,  telephone  202-205- 
3160,  or  Marc  A.  Bernstein,  Office  of 
General  Counsel,  telephone  202-205- 
3087.  U.S.  International  Trade 
Commission.  500  E  Street,  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

In  August  1999  the  Commission  made 
a  negative  determination  upon 
reconsideration  in  its  antidumping  and 
countervailing  duty  investigations 
concerning  ferrosilicon  from  Brazil, 
China,  Kazakhstan,  Russia,  Ukraine,  and 
Venezuela.  Ferrosilicon  from  Brazil, 
China,  Kazakhstan,  Russia.  Ukraine,  and 
Venezuela.  Inv.  Nos.  303-TA-23,  731- 
TA-566-570,  731-TA-641  (Final) 
(Reconsideration),  USITC  Pub.  3218 
(Aug.  1999).  The  Commission's 
determinations  were  appealed  to  the 
U.S.  Court  of  International  Trade  (CIT). 
On  February  21,  2002,  the  CIT  issued  an 
opinion  finding  the  Commission's 
proceedings  on  reconsideration 
defective  because  they  did  not  accord 
the  parties  an  opportunity  to  participate 
in  a  hearing  specifically  concerning  the 
reconsideration  proceeding.  The  CIT 
accordingly  remanded  the  matter  to  the 
Commission  for  further  proceedings. 
Elkem  Metals  Co.  v.  United  States,  slip 
op.  02-18  (Ct.  hit'l  Trade  Feb.  21.  2002). 
On  March  18,  2002,  the  CIT  issued  an 
Order  providing  the  Commission  within 
180  days  of  service  of  the  Order  to 
complete  the  remand  proceedings.  The 
Commission  received  notice  of  this 
Order  on  April  1,  2002. 

Reopening  the  Record 

The  Commission  is  reopening  the 
record  in  these  reconsideration  • 
proceedings  to  enable  it  to  conduct  the 
remand  proceedings  required  by  the 
CIT's  opinion.  The  scope  of  the 
proceedings  was  not  addressed  in  the 
CIT's  opinion  or  Order,  and 
consequently  will  remain  unchanged 
fitjm  the  1999  reconsideration 
proceeding.  See  Ferrosilicon  fi-om 
Brazil.  China.  Kazakhstan.  Russia. 
Ukraine,  and  Venezuela.  64  Fed.  Reg. 
28212  (May  25, 1999).  Consequently, 
any  new  information  submitted  in  this 
remand  proceeding  must  be  limited  to 


the  issues  of  (a)  the  price-fixing 
conspiracy  in  which  certain  domestic 
ferrosilicon  producers  participated 
during  the  periods  of  the  Commission's 
original  investigations,  or  other 
anticompetitive  conduct  relating  to  the 
original  periods  of  investigation,  and  (b) 
any  possible  material 
misrepresentations  or  material 
omissions,  by  any  entity  that  provided 
information  or  argvunent  in  the  original 
investigations,  concerning:  (1)  The 
conspiracy  or  other  anticompetitive 
conduct  or  (2)  any  other  matter.The 
record  in  these  proceedings  will 
encompass  the  material  from  the  record 
of  the  original  investigations,  the  1998- 
99  changed  circumstances 
investigations  involving  ferrosilicon 
fi'om  Brazil,  China,  Kazakhstan,  Russia, 
Ukraine,  and  Venezuela,  and  the  1999 
reconsideration  proceedings,  as  well  as 
any  information  submitted  during  the 
remand  proceedings,  to  include  the  Staff 
Reports  and  Economic  Reports  prepared 
during  ilie  original  investigations  and 
the  Staff  Report  prepared  during  the 
changed  circimistances  investigation. 

Participation  in  the  Proceedings 

Only  those  persons  who  were  parties 
to  the  previous  reconsideration 
proceedings  (i.e.,  persons  listed  on  the 
Commission  Secretary's  service  list) 
may  participate  as  parties  in  these 
remand  proceedings.  Nonparties  may 
file  written  submissions  and  submit 
hearing  testimony  as  described  below. 

Nature  of  the  Remand  Proceedings 

The  Commission  will  conduct  the 
following  additional  proceedings  in  this 
remand:  Prehearing  Brief.  Each  party  to 
the  investigation  shall  submit  to  the 
Commission  a  prehearing  brief  no  later 
than  May  23.  2002.  The  brief  shall  only 
address  those  matters  within  the  scope 
of  the  reconsideration  proceeding. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.23  of  the 
Commission's  rules.  Any  person  who  is 
not  a  party  to  this  investigation  may 
submit  a  brief  written  statement  of 
information  pertinent  to  the 
reconsideration  proceeding  within  the 
time  specified  for  the  filing  of - 
prehearing  briefs. 

Hearing.The  Commission  will  hold  a 
hearing  in  connection  with  this 
reconsideration  proceeding  beginning  at 
9:30  a.m.  on  June  6.  2002.  at  the  U.S.  - 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  May  29.  2002.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
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at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  June  3,  2002. 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2).  201.13(f).  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7  days 
prior  to  the  date  of  the  hearing.  Parties 
may  also  file  written  testimony  in 
connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 
207.24  of  5ie  Commission's  rules. 
Written  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  Hearing  testimony  and 
presentations  shall  address  only  those 
matters  within  the  scope  of  the 
reconsideration  proceeding. 

Posthearing  Brief.  Parties  to  the 
investigation  may  file  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  June  13, 
2002.  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigations  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigations  on  or 
before  June  13.  2002.  Posthearing 
submissions  shall  address  only  those 
matters  within  the  scope  of  the 
reconsideration  proceeding. 

Final  Comments.  On  a  date  after  the 
submission  of  prehearing  briefs  to  be 
announced,  the  Commission  will  make 
available  to  ptirties  all  information  on 
which  they  have  not  had  an  opportimity 
to  comment.  Parties  may  subsequently 
submit  final  comments  on  this 
information  on  a  date  to  be  aimounced. 
Such  final  comments  must  not  contain 
new  factual  information  and  must 
otherwise  comply  with  section  207.30  of 
the  Commission's  rules.  General 
Information  on  Written  Submissions. 
All  written  submissions  must  conform 
with  the  provisions  of  section  201.8  of 
the  Commission's  rules;  any 
submissions  that  contain  business 
proprietary  information  (BPI)  must  also 
conform  with  the  requirements  of 
sections  201.6.  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  In 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
paijies  to  the  investigation  (as  identified 


by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service.  Parties  are  also 
advised  to  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subpart  A  (19  CFR 
part  207)  for  provisions  of  general 
applicability  concerning  written 
submissions  to  the  Commission. 


Limited  Disclosure  of  BPI  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Information  obtained  during  the 
remand  proceedings  will  be  released  to 
parties  under  the  Administrative 
Protective  Order  (APO)  in  effect  during 
the  previous  reconsideration 
proceedings.  Pursuant  to  section 
207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  business 
proprietary  information  gathered  in  the 
previous  reconsideration  proceedings 
and  this  remand  proceeding  available  to 
additional  authorized  applicants,  that 
are  not  covered  under  the  original  APO, 
provided  that  the  application  is  made 
not  later  than  seven  (7)  days  after 
publication  of  the  Commission's  notice 
of  reopening  the  record  on  remand  in 
the  Federal  Register.  Applications  must 
be  filed  for  persons  on  the  Judicial 
Protective  Order  in  the  related  CIT  case, 
but  not  covered  under  the  original  APO. 
A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
APO  in  these  remand  proceedings. 

Authority:  This  action  is  taken  under  the 
authority  of  title  VU  of  the  Tariff  Act  of  1930 
as  amended. 

Issued;  April  11.2002. 
By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary. 

[FR  Doc.  02-9238  Filed  4-15-02;  8:45  am) 
BNJJNQ  CODE  702IMa-P 


INTERNATIONAL  TRADE 
COMMISSION 

[InvostJgation  No.  731-TA-925  (Final)] 
Greenhouse  Tomatoes  From  Canada 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines.^  pursuant  to 


section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Canada  of  greenhouse 
tomatoes,  provided  for  in  subheadings 
0702.00.20,  0702.00.40.  and  0702.00.60 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce 
(Commerce)  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  March  28,  2001, 
following  receipt  of  a  petition  filed  with 
the  Commission  and  Commerce  by 
Carolina  Hydroponic  Growers  Inc., 
Leland,  NC;  Eurofresh.  Inc..  Willcox. 
AZ;  Hydro  Age,  Cocoa  Beach.  FL;  Sim 
Blest  Management.  Fort  Lupton.  CO; 
Sun  Blest  Farms.  Peyton,  CO;  and 
Village  Farms.  LP.  Eatontown.  NJ.  The 
final  phase  of  the  investigation  was 
scheduled  by  the  Commission  following 
notification  of  a  preliminary 
determination  by  Commerce  that 
imports  of  greenhouse  tomatoes  from 
Canada  were  being  sold  at  LTFV  within 
the  meaning  of  section  733(b)  of  the  Act 
(19  U.S.C.  1673b(b)).  Notice  of  the 
scheduling  of  the  final  phase  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington.  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  November  14.  2001  (66  FR 
57112).  The  hearing  was  held  in 
Washington.  DC,  on  February  21,  2002. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  coimsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  April  11, 
2002.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3499 
(April  2002).  entitled  Greenhouse 
Tomatoes  from  Canada:  Investigation 
No.  731-TA-925  (Final). 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  PracUce  and  Procedure  (19 
CFR  207.2(f)). 

2  Commissioner  Lynn  M.  Bragg  dissenting. 


Issued:  April  10,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc.  02-9229  Filed  4-15-02;  8:45  am] 

BHXINO  CODE  702(MB-P 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvestigatlon  No.  731-TA-990 
(Preliminary)] 

Non-Malleable  Cast  Iron  Pipe  Fittings 
From  China 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
unanimously  determines,  piirsuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act),  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  China  of  non-malleable  cast  iron 
pipe  fittings,  provided  for  in 
subheadings  7307.11.00  and  7307.19.30 
of  the  Harmonized  Tariff  SchediUe  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigation. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules,  upon  notice  from 
the  Department  of  Commerce  of  an 
affirmative  preliminary  determination 
in  the  investigation  under  section  733(b) 
of  the  Act,  or,  if  the  preliminary 
determination  is  negative,  upon  notice 
of  an  affirmative  final  determination  in 
that  investigation  under  section  735(a) 
of  the  Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigation  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigation.  Industrial  users, 
and,  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidiunping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Background 

On  February  21,  2002,  a  petition  was 
filed  with  the  Conunission  and 
Commerce  by  Anvil  International,  Inc., 
Portsmouth,  NH,  and  Ward 
Manufacturing,  Inc.,  Blossburg,  PA, 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  or 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 


threatened  with  material  injury  by 
reason  of  LTFV  imports  of  non- 
malleable  cast  iron  pipe  fittings  from 
China.  Accordingly,  elective  February 
21,  2002,  the  Commission  instituted 
antidumping  duty  investigation  No. 
731-TA-990  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  February  27,  2002 
(67  FR  9004).  The  conference  was  held 
in  Washington,  DC,  on  March  14,  2002, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  April  8, 
2002.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3500 
(April  2002),  entitled  Non-Malleable 
Cast  Iron  Pipe  Fittings  ftvm  China: 
Investigation  No.  731-TA-990 
(Preliminary). 

Issued:  April  9,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary. 
[FR  Doc.  02-9231  Filed  4-15-02;  8:45  am] 

BIUJNQ  CODE  702IMI2-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-466] 

In  the  Matter  of  Certain  Organizer 
Racia  and  Products  Containing  Same; 
Notice  of  Commission  Decision  Not  To 
Review  an  Initial  Determination 
Terminating  the  Investigation  on  the 
Basis  of  a  Settlement  Agreement 

AGENCY:  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Conunission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  initial  determination 
("ID")  terminating  the  above-captioned 
investigation  on  the  basis  of  a  settlement 
agreement. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Yaworski,  Esq.,  Office  of  the  C^neral 
Coiuisel,  U.S.  International  Trade 
Conunission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
2053096.  Copies  of  the  public  versions 
of  the  ID  and  all  other  nonconfidential 


documents  in  the  record  of  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8.45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  December  26,  2001,  based  on  a 
complaint  filed  by  Spectnmi  Concepts, 
Inc.  ("Spectnun")  against  Bryan  Plastics 
Ltd.  ("Bryan").  The  complaint  alleged 
violations  of  section  337  of  the  Tariff 
Act  of  1930  in  the  importation  into  the 
United  States,  sale  for  importation,  and/ 
or  sale  within  the  United  States  after 
importations,  of  certain  organizer  racks 
or  products  containing  same  by  reason 
of  infringement  of  claims,  1,  6,  8. 11, 12, 
13,  and  24  of  U.S.  Letters  Patent 
5,740,924.  66  FR  66425  (2001) 

On  February  1,  2002,  Spectrum  filed 
a  motion  to  terminate  the  investigation 
on  the  basis  of  a  settlement  agreement. 
On  February  12,  2002,  the  Commission 
investigative  attorney  filed  a  response 
supporting  the  motion.  On  February  13, 
2002,  the  presiding  ALJ  issued  an  ID 
(Order  No.  6)  granting  the  motion  and, 
on  February  19,  2002,  issued  another  ID 
(Order  No.  7)  with  an  erratum, 
providing  additional  reasoning  in 
support  of  his  granting  of  the  motion. 
No  party  petitioned  for  review  of  the  ID. 
This  action  is  taken  under  the  authority 
of  section  337  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1337)  and  section  210.42  of 
the  Conunission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.42). 

Issued:  April  4,  2002. 

By  order  of  the  (Commission. 
Marilyn  R.  Abbott, 
Secretary. 

[FR  Doc.  02-9232  Filed  4-15-02;  8:45  am] 
BILUNG  CODE  7020-02-P 
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INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE02010] 
Sunshine  Act  Meeting 

AGENCY  HOLWNG  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  April  18.  2002  at  2  p.m. 
PLACE:  Room  101.  500  E  Street  SW., 
Washington,  DC  20436.  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  In.  No.  731-TA-991  (Preliminary) 
(Silicon  Metal  from  Russia) — briefing 
and  vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
to  the  Secretary  of  Commerce  on  or 
before  April  22,  2002;  Commissioners' 
opinions  are  currently  scheduled  to  be 
transmitted  to  the  Secretary  of 
Commerce  on  or  before  April  29.  2002.) 

5.  Outstanding  action  jackets:  None. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Dated:  Issued:  April  11,  2002.     . 

By  order  of  the  Commission. 
Nfarilyn  R.  Abbott. 
Secretary: 

[FR  Doc.  02-9372  Filed  4-12-02;  3:18  pm] 
BNJJNG  CODE  7iaO-0»-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services  (COPS);  Agency  information 
Collection  Activities:  Proposed 
Collection;  Comments  Requested 

ACnON:  60-Day  Notice  of  information 
collection  under  review:  Reinstatement, 
with  change,  of  a  previously  approved 
collection  for  which  approval  has 
expired;  regional  commimity  policing 
institute  quarterly  report. 


The  Department  of  Justice  (DOJ), 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  June  17,  2002.  This 


process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Gretchen  DePasquale, 
Office  of  Community  Oriented  Policing 
Services.  1100  Vermont  Avenue  NW.. 
Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
hmctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 

collection: 

(1)  Type  of  Information  Collection: 
Reinstatement.  With  Change,  of  a 
Previously  Approved  Collection  for 
Which  Approval  has  Expired 

(2)  Title  of  the  Form/Collection: 
Regional  Community  Policing  Institute 
Quarterly  Report 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  COPS  022/01. 
Office  of  Community  Oriented  Policing 

-    Services.  Department  of  Justice 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State.  Local  or  Tribal 
Government.  Other:  None  Abstract:  This 
information  collection  requests 
information  required  to  monitor  the 
progress  and  use  of  funds  by  the 
Regional  Community  Policing  Institutes 
through  the  one-year  cooperative 
agreements  to  provide  training  and 
technical  assistance  to  COPS  grantees 
and  other  participants  in  the  area  of 
community-oriented  policing. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  32  respondents.  The 
amount  of  estimated  time  required  for 
the  average  respondent  to  respond  is 
11.5  hovu-s. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  1.472  hours 
associated  with  this  information 

collection.  . 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division.  Department  of 
Justice,  Patrick  Henry  Building.  Suite 
1600.  601  D  Street  NW.,  Washington. 
DC  20530. 


Dated:  April  10.  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 

Department  of  Justice. 

|FR  Doc.  02-9152  Filed  4-15-02;  8:45  am] 

MLUNO  COOe  4410-AT-ll 


DEPARTMENT  OF  LABOR 

Office  Of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

April  8.  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paper  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
Chapter  35).  A  copy  of  this  ICR,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Department  of  Labor.  To  obtain 
documentation,  contact  Darrin  King  on 
(202)  693-4129  or  e-mail:  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  ot 
Information  and  Regulatory  Affairs. 
Attn:  Karen  Lee.  OMB  Desk  Officer  for 
Department  of  Labor,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  ((202)  395- 
7316),  within  30  days  from  the  date  of 
this  publication  in  the  Federal  Register. 
The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  property  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  . 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 
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including  the  validity  of  the 

1  nethodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
1  ilarity  of  the  information  to  be 

f  ollected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management  (OASAM). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Applicant  Background 
Questidnnaire. 

OMB  Number:  1225-0072. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households  and  Federal  Government. 

Type  of  Response:  Volimtary 
reporting. 

Number  of  Respondents:  3,000. 

Number  of  Annual  Responses:  3,000. 

Estimated  Time  per  Response:  5 
minutes. 

j  Total  Burden  Hours:  250. 
1  Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  U.S.  Department  of 
Labor  (DOL)  provides  a  wide  range  of 
services  to  a  diverse  American 
workforce.  As  part  of  its  obligation  to 
provide  equed  employment 
opportunities,  DOL  is  charged  with 
ensuring  that  qualified  individuals  in 
groups  that  have  historically  been 
underrepresented  in  various 
employments  are  included  in  applicant 
pools  for  Department  positions  [See  5 
U.S.C.  7201(c);  29  U.S.C.  791;  5  CFR 
720.204).  To  achieve  this  goal,  DOL 
employment  offices  have  targeted 
recruitment  outreach  to  a  variety  of 
sources.  Included  in  these  sources  are 
educational  institutions  that  historically 
serve  a  high  concentration  of  minorities, 
women,  and  persons  with  disabilities. 
Outreach  efforts  are  also  extended  to 
professional  organizations,  newspapers 
and  magazines,  as  well  as  participation 
in  career  fairs  and  conferences,  many  of 
which  reach  high  concentrations  of 
Hispanics,  Blacks,  Native  Americans, 
and  persons  with  disabilities. 

Without  the  information  from  this 
collection,  DOL  does  not  have  the 
ability  to  evaluate  the  effectiveness  of 
any  of  these  targeted  recruiting 
strategies  because  collection  of  racial 
and  ethnic  information  only  would 


occur  at  the  point  of  hiring.  DOL  needs 
to  collect  data  on  the  pools  of  applicants 
which  result  from  the  various  targeted 
recruiting  strategies  listed  above.  With 
the  information  from  this  collection, 
DOL  can  adjust  and  redirect  its  targeted 
recruitment  to  ensure  that  the  applicant 
pools  contain  candidates  from 
historically  imderrepresented  groups. 

Ira  L.  Mills. 

Departmental  Clearance  Officer. 

(FR  Doc.  02-9198  Filed  4-15-02;  8:45  am] 

BILUNG  CODE  4S10-23-M 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

AGENCY:  Medicare  Payment  Advisory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMH^ARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday,  April 
25,  2002,  and  Friday.  April  26,  2002,  at 
the  Ronald  Reagan  Building. 
International  Trade  Center.  1300 
Pennsylvania  Avenue,  NW,  Washington. 
DC.  The  meeting  is  tentatively 
scheduled  to  begin  at  10  a.m.  on  April 
25,  and  9  a.m.  on  April  26. 

Topics  for  discussion  include: 
Coverage  of  nonphysician  practitioners, 
payment  for  non-physician 
practitioners;  beneficiaries'  access  to 
Medicare  hospice  care;  assessing  the 
Medicare  benefit  package:  Successes, 
challenges  and  options  for  change; 
proposed  prospective  payment  system 
for  long-term  care  hospitals;  quality  in 
traditional  Medicare;  risk-adjustment  in 
Medicare+Choice;  and  state-level 
variations  in  Medicare  spending: 
preliminary  observations.  Agendas  will 
be  mailed  on  April  16,  2002.  The  final 
agenda  will  be  available  on  the 
Commission's  Web  site 
{www.MedPAC.gov.) 

ADDRESSES:  MedPAC's  address  is:  1730 
K  Street,  NW.,  Suite  800,  Washington, 
DC  20006.  The  telephone  number  is 
-(202)  653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Ellison,  Office  Manager.  (202) 
653-7220. 

Murray  N.  Ross. 

Executive  Director. 

(FR  Doc.  02-9176  Filed  4-15-02;  8:45  am] 

BILLING  COOE  6820-BW-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunsliine  Act  Meeting 

April  3,  2002. 

TIME  AND  DATE:  10  a.m.,  Thursday.  April 

11,  2002. 

PLACE:  Room  6005,  6th  Floor,  1730  K 

Street,  NW. ,  Washington.  DC 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Watkins  Engineers  and 
Constructors,  Docket  Nos.  WEST  99- 
280-M,  etc.  (Issues  include  whether  the 
judge  erred  in  determining  that  (a)  the 
Lyons  Cement  plant  falls  within  the 
jiu-isdiction  of  the  Mine  Act  and  (b) 
Congress'  grant  of  authority  to  the 
Secretary  of  Labor  in  section  3(h)(1)  of 
the  Mine  Act  to  construe  the  word 
"milling"  is  not  em  imconstitutional 
delegation  of  legislative  power). 

Any  person  attending  an  open 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(d). 
CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

[FR  Doc.  02-9299  Filed  4-12-02;  12:26  pm] 

BILUNG  COOE  673S-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-050)] 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
imder  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)).  The  purpose  of  this 
collection  is  to  measure  the 
effectiveness  of  interventions  and 
improvements  in  general  aviation  safety. 
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dates:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA: 
Office  of  hiformation  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building;  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer. 
(202) 358-1372. 

Title:  National  Aviation  Operations 
Monitoring  Service. 

OMB  Number:  2700-0099. 

Type  of  review:  Extension. 

Need  and  Uses:  The  information 
developed  by  the  National  Aviation 
Operations  Monitoring  Service  will  be 
used  by  NASA  Aviation  Safety  Program 
managers  to  evaluate  the  progress  of 
their  efforts  to  improve  aviation  over  the 
next  decade. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  8,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  8,000. 

Hours  Per  Request:  Approximately  V2 

hour. 

Annual  Burden  Hours:  5,455. 

Frequency  of  Report:  Quarterly; 
annually. 

David  B.  Nelson, 

Deputy  Chief  Information  Officer.  Office  of 

the  Administrator. 

|FR  Doc.  02-9107  Filed  4-15-02;  8:45  am] 

aiUJNQ  COQf  7810-01-^ 


Aeronautics  and  Space  Administration. 
Washington,  DC  20546,  202/358-0241. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
—Welcome/Introduction/Logistics 
—State  of  the  Enterprise/Discussion 
—Remarks  from  NASA  Administrator/ 

Discussion  . 

—Office  of  Earth  Science  (OES)  Actions 

to  Implement  Agency  Priorities 
—FY  03  Budget 
—Earth  Observing  System  Data  and 

Information  System  (EOSDIS) 
— Summary  of  first  day 
—Science  Roadmaps  and  Research 

Strategy  Revision 
—Center  Management  Discussion 
—Applications  Strategy  &  Next  Steps 
-Solid  Earth  Science  Working  Group 

Update 
—Committee  Deliborations/Wntmg 

Session 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors'  register. 

Dated:  April  10,  2002. 
Sylvia  K-  Kraemer* 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 
IFR  Doc.  02-9106  Filed  4-15-02;  8:45  am) 

BILUNQ  COOe  7510-01-P 


NATIOHAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NoliC*  (02-049)] 

NASA  Advisory  Council,  Earth 
SystMns  Scl«f»c8  and  AppHcatloos 
Advisory  Committse;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTKW:  Notice  of  meeting. 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collaction 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  meeting  of  the  NASA 
Advisory  Council  (NAC).  Earth  Systems 
Science  and  Applications  Advisory 
Committee  (ESSAAC). 
DATES:  Tuesday,  May  7,  2002,  8:30  a.m. 
to  5:30  p.m.;  and  Wednesday,  May  8. 
2002.  8:30  a.m.  to  5:30  p.m. 
ADDRESSES:  Channel  Inn  Hotel,  650 
Water  Street  SW.  Captain's  Room, 
Washington.  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  Williams,  Code  Y.  National 


SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  a  three-year 
generic  clearance  to  conduct  user 
satisfaction  research  for  our  Internet 
sites.  The  information  will  be  used  to 
better  imderstand  customer  needs, 
identify  areas  of  our  Internet  sites 
requiring  improvement  in  either  content 
or  delivery,  quantify  the  effectiveness/ 
efficiency  of  current  tools  and  delivery, 
and  align  web  offerings  with  identified 
user  needs.  The  public  is  invited  to 
comment  on  the  proposed  information 
collection  pursuant  to  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
received  on  or  before  Jime  17,  2002.  to 
be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 


(NHP).  Room  4400,  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd.  College  Park.  MD  20740- 
6001;  or  faxed  to  301-837-3213;  or 
electronically  mailed  to 
tamee.fechhelm@nara.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhehn 
at  telephone  number  301-837-1694.  or 
fax  number  301-837-3213. 
SUPPt^MENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  acciu-acy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways,  including  the  use  of  information 
technology,  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  NARA  request  for  Office 
of  Management  and  Budget  (OMB) 
approval.  All  comments  will  become  a 
matter  of  public  record,  hi  this  notice. 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Generic  clearance  for  user 
satisfaction  research  on  Internet  sites. 
OMB  number:  3095-NEW. 
Agency  form  number:  WA. 
Type  of  review:  Regular. 
Affected  public:  Individuals  and 
households. 

Estimated  number  of  respondents: 
4.000. 

Estimated  time  per  response:  5 
minutes.  ' 

Frequency  of  response:  On  occasion. 
Estimated  total  annual  burden  hours: 
333  hours. 

Abstract;  This  is  a  request  for  a  three- 
year  generic  clearance  to  conduct  user 
satisfaction  research  for  our  Internet 
sites.  This  effort  is  made  according  to 
Executive  Order  12862,  which  directs 
Federal  agencies  that  provide  significant 
services  directly  to  the  public  to  survey 
customers  to  determine  the  kind  and 
quality  of  services  they  want  and  their 
level  of  satisfaction  with  existing 
services. 
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Dated:  April  9,  2002. 
L.  Reynolds  Cahoon. 

Assistant  Archivist  for  Human  Resources  and 

Information  Services. 

[PR  Doc.  02-9175  Filed  4-15-02;  8:45  am] 

BILLING  CODE  751S-01-U 


NUCLEAR  REGULATORY 
COIMMISSION 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Infonnation  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  31,  General 
Domestic  Licenses  for  Byproduct 
Material. 

2.  Current  OMB  approval  number: 
3150-0016. 

3.  How  often  the  collection  is 
required:  Reports  are  submitted  as 
events  occur.  Registration  certificates 
may  be  submitted  at  any  time.  Changes 
to  the  information  on  the  registration 
certificate  are  submitted  as  they  occur. 

4.  Who  is  required  or  asked  to  report: 
Persons  receiving,  possessing,  using,  or 
transferring  byproduct  material  in 
certain  items. 

5.  The  number  ofaimual  respondents: 
Approximately  7,600  NRC  general 
licensees  and  22.800  Agreement  State 
general  licensees. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  45,825  (10,393  hours  for  NRC 
licensees  [1902  recordkeeping  and  8491 
reporting  or  an  average  of  0.6  hours  per 
response]  and  35,432  hours  for 
Agreement  State  licensees  [5705 
recordkeeping  and  29.727  reporting  or 
an  average  of  0.5  hours  per  response). 

7.  Abstract:  10  CFR  part  31  establishes 
general  licenses  for  the  possession  and 
use  of  byproduct  material  in  certain 
items  and  a  general  license  for 
ownership  of  byproduct  material. 
General  licensees  are  required  to  keep 
records  and  submit  reports  identified  in 
Part  31  in  order  for  NRC  to  determine 
with  reasonable  assurance  that  devices 
are  operated  safely  and  without 


radiological  hazard  to  users  or  the 
public. 

Submit,  by  June  17.  2002.  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room 
located  at  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  MD.  OMB 
clearance  requests  are  available  at  the 
NRC  World  Wide  Web  Site  (http:// 
www.nrc.gov/public-involve/doc- 
comment/omb/index.html).  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton.  U.S.  Nuclear 
Regulatory  Commission.  T-6  E-6. 
Washington.  DC,  20555-0001.  or  by 
telephone  at  301-415-7233.  or  by 
Internet  electronic  mail  at 
INFOCOLLECTS@NRC.  GOV. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  April,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Beth  C.  St.  Mary. 

Acting  NRC  Clearance  Officer,  Office  of  the 
Chief  Information  Officer. 
[PR  Doc.  02-9188  Filed  4-15-02;  8:45  am) 

BILLING  COOE  7S90-01-P 


NUCLEAR  REGULATORY 
COIMMiSSION 

[Doclcet  No.  50-285] 

Omaha  Public  Power  District  (OPPD), 
Fort  Caihoun  Station.  Unit  1 ;  Notice  of 
Receipt  of  Application  for  Renewal  of 
Facility  Operating  License  No.  DPR-40 
for  an  Additional  20- Year  Period 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
considering  an  application  for  the 
renewal  of  Operating  License  No.  DPR- 
40,  which  authorizes  the  Omaha  Public 
Power  District  to  operate  Fort  Calhoun 
Station.  Unit  1  (FCS).  at  1500  megawatts 
thermal.  The  renewed  license  would 
authorize  the  applicant  to  operate  FCS 
for  an  additional  20  years  beyond  the 


period  specified  in  the  current  license 
or  forty  years  from  the  date  of  issuance 
of  the  new  license,  whichever  occurs 
first.  The  current  operating  license  for 
FCS  expires  on  August  9,  2013. 

The  Omaha  Public  Power  District 
submitted  an  application  to  renew  the 
operating  license  for  FCS.  on  January 
11.  2002.  A  Notice  of  Receipt  of 
Application,  "Omaha  Public  Power 
District  (OPPD),  Fort  Calhoun  Station. 
Unit  1;  Notice  of  Receipt  of  Application 
for  Renewal  of  Facility  Operating 
License  Nos.  DPR-40  for  an  Additional 
20- Year  Period,"  was  published  in  the 
Federal  Register  on  February  12,  2002 
(67  FR  6551). 

The  NRC  staff  has  determined  that  the 
Omaha  Public  Power  District  has 
submitted  information  in  accordance 
with  10  CFR  54.19,  54.21.  54.22,  54.23. 
and51. 53(c)  that  is  complete  and 
acceptable  for  docketing.  The  current 
Docket  No.  50-285  for  Operating 
License  No.  DPR-40.  will  be  retained. 
The  docketing  of  the  renewal 
application  does  not  preclude 
requesting  additional  information  as  the 
review  proceeds,  nor  does  it  predict 
whether  the  Commission  will  grant  or 
deny  the  application. 

Before  issuance  of  each  requested 
renewed  license,  the  NRC  will  have 
made  the  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  NRC's  rules  and 
regulations.  In  accordance  with  10  CFR 
54.29,  the  NRC  will  issue  a  renewed 
license  on  the  basis  of  its  review  if  it 
finds  that  actions  have  been  identified 
and  have  been  or  will  be  taken  with 
respect  to  (ij  managing  the  effects  of 
aging  during  the  period  of  extended 
operation  on  the  functionality  of 
structures  and  components  that  have 
bedn  identified  as  requiring  aging 
management  review,  and  (2)  time- 
limited  aging  analyses  that  have  been 
identified  as  requiring  review,  such  that 
there  is  reasonable  assurance  that  the 
activities  authorized  by  the  renewed 
license  will  continue  to  be  conducted  in 
accordance  with  the  current  licensing 
basis  (CLB)  and  that  any  changes  made 
to  the  plant's  CLB  comply  with  the  Act 
and  the  Commission's  regulations. 

Additionally,  in  accordance  with  10 
CFR  51.95(c),  the  NRC  will  prepare  an 
environmental  impact  statement  that  is 
a  supplement  to  the  Commission's 
NUREG-1437.  "Generic  EnvironmentaT 
Impact  Statement  for  License  Renewal 
of  Nuclear  Power  Plants"  (May  1996). 
Pursuant  to  10  CFR  51.26.  and  as  part 
of  the  environmental  scoping  process, 
the  staff  intends  to  hold  a  public 
scoping  meeting.  Detailed  information 
regarding  this  meeting  will  be  included 
in  a  future  Federal  Register  notice.  The 
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Commission  also  intends  to  hold  public 
meetings  to  discuss  the  license  renewal 
process  and  the  schedule  for  conducting 
the  review.  The  Commission  will 
provide  prior  notice  of  these  meetings. 
As  discussed  further  herein,  in  the  event 
that  a  hearing  is  held,  issues  that  may 
be  litigated  will  be  confined  to  those 
pertinent  to  the  foregoing. 

By  May  15,  2002.  die  applicant  may 
file  a  request  for  a  hearing,  and  any 
person  whose  interest  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  party  in  die  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene 
with  respect  to  the  renewal  of  the 
licenses  in  accordance  with  the 
provisions  of  10  CFR  2.714.  Interested 
persons  should  consult  a  current  copy 
of  10  CFR  2.714,  which  is  available  at 
the  Commission's  Public  Document 
Room,  11555  Rockville  Pike  (first  floor) 
Rockville,  Maryland,  and  on  the  NRC 
Web  site  at  htt'p://www.nrc.gov  (the 
Electronic  Reading  Room).  If  a  request 
for  a  hbaring  or  a  petition  for  leave  to 
intervene  is  filed  by  die  above  date,  die 
Commission  or  an  Atomic  Safety  and 
Licensing  Board  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  will  rule  on  the  request(s)  and/or 
petitionls).  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  In  the  event  that 
no  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  NRC  may.  upon  completion  of 
its  evaluations  and  upon  making  the 
findings  required  under  10  CFR  parts  51 
and  54.  renew  the  licenses  without 
further  notice. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and 
how  diat  interest  may  be  affected  by  the 
resuhs  of  die  proceeding,  taking  into 
consideration  the  limited  scope  of 
matters  that  may  be  considered 
pursuant  to  10  CFR  parts  51  and  54.  The 
petition  must  specifically  explain  the 
reasons  why  intervention  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  nature  of 
the  petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  must  also  identify 
the  specific  aspect(s)  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 


to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  board  up 
to  15  days  before  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
but  such  an  amended  petition  must 
satisfy  the  specificity  requirements 
described  above.  .     c  _^ 

Not  later  dian  15  days  before  the  first 
prehearing  conference  schedided  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  each 
-contention  and  a  concise  statement  of 
the  alleged  facts  or  the  expert  opinion 
that  supports  the  contention  and  on 
which  the  petitioner  iptends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  The  petitioner  must 
provide  sufficient  information  to  show 
that  a  genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 
under  consideration.  The  contention 
must  be  one  that,  if  proven,  would 
entide  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  die  proceeding,  subject  to  any 
limitations  in  die  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  .  . 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room.  11555 
Rockville  Pike  (first  floor).  Rockville, 
Maryland.  20852-2738.  by  the  above 
date.  A  copy  of  the  request  for  a  hearing 
and  the  petitionlo  intervene  should  also 
be  sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  and  to  Mr.  Ross  T.  Ridenoure. 
Division  Manager— Nuclear  Operations. 


Omaha  Public  Power  District.  Fort 
Calhoun  Station  FC-2-4  Adm,  Post 
Office  Box  550.  Fort  Calhoun.  Nebraska, 
68023-0550. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l)(i}-(v)  and  2.714(d). 

Detailed  information  about  the  hcense 
renewal  process  can  be  found  under  the 
nuclear  reactors'  icon  of  the  NRC's  Web 
page  at  iittp.//mvw.nrc.gov. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Hint  Nordi.  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland,  or  on  die  NRC  Web  site  from 
the  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS).  The  ADAMS  Public 
Electronic  Reading  Room  is  accessible 
from  die  NRC  Web  site  at  http:// 
www.nrc.gov/reading-rm/adams.html. 
The  staff  has  verified  that  a  copy  of  the 
license  renewal  application  for  Fort 
Calhoun  Station.  Unit  1  has  been 
provided  to  the  Blair  Public  Library 
located  in  Blair.  Nebraska,  and  the  W'. 
Dale  Clark  Library  in  Omaha.  Nebraska. 


Dated  at  Rockville,  Maryland,  the  11th  day 
of  February  2002. 

For  the  Nuclear  Regulatory  Ck)minission. 
Pao-Tsin  Kuo, 

Program  Director,  License  Renewal  and 
Environmental  Impacts,  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  02-9189  Filed  4-15-02;  8:45  am] 

BILUNO  COM  7990-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

date:  Weeks  of  April  15.  22.  29.  May  6, 

13,  20,  2002. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  AprillS.  2002 

There  are  no  meetings  scheduled  for  the 
Week  of  April  15,  2002. 

Week  of  April  22, 2002— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  April  22,  2002. 
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Week  of  April  29,  2002— Tentative 

Tuesday,  April  30.  2002 

>.  1:30  a.m. 
Discussion  of  Intergovernmental  Issues 
(Closed— Ex.  1) 

Vednesday,  May  1,  2002 

I  :55  a.m. 
AfTirmation  Session  (Public  Meeting)  (If 
needed) 
9:00  a.m. 
Briefing  on  Results  of  Agency  Action 
Review  Meeting — Reactors  (Public 
Meeting)  (Contact:  Robert  Pascarelli, 
301-415-1245) 
This  meeting  will  be  webcast  live  at  the 
Web  address — www.nrc.gov 

Week  of  May  6,  2002— Tentative 

I  There  are  no  meetings  scheduled  for  the 
Week  of  May  6,  2002. 

\|Veek  of  May  13.  2002— Tentative 

i 
Thursday,  May  16,  2002 

9:25  a.m. 
Affirmation  Session  (Public  Meeting)  (If 
needed) 
0:30  a.m. 
Meeting  with  World  Association  of  Nuclear 

Operators  (WANO)  (Public  Meeting) 
This  meeting  will  be- webcast  live  at  the 
\  /eb  address — www.nrc.gov 
2:00  p.m. 
Discussion  of  Intragovemmental  Issues 
(Closed— Ex.  9) 

\  reek  of  May  20.  2002— Tentative 

There  are  no  meetings  scheduled  for  the 
\  reek  of  May  20,  2002. 

•  The  schedule  for  Commission  meetings  is 
8  ibject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Camberoni  (301) 
415-1651. 


Additional  Information 

By  a  vote  of  5-0  on  April  4  and  5,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  die 
Commission's  rules  that  "Discussion  of 
Security  Issues  (Closed — Ex.  1)"  be  held 
(m  April  8,  and  on  less  than  one  week's 
notice  to  the  public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  www.nrc.gov/what-we-do/policy- 
making/ schedule. html 

IThis  notice  is  distributed  by  mail  to 
veral  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington.  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 


Dated:  April  11,2002. 

David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 
Secretary. 

[FR  Doc.  02-9300  Filed  4-12-02;  12:26  pm] 

nUJNG  COOE  7S90-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 


L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

"This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  March  22. 
2002  through  April  4.  2002.  The  last 
biweekly  notice  was  published  on  April 
2,  2002  (67  FR  15619).  • 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 


determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infi^quenUy. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  should  cite  the  publication 
date  and  page  nimiber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike.  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC's  Public 
Document  Room  (PDR).  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland.  The 
filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  16,  2002,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  vdth  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  NRC's  PDR, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
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will  be  accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/doc-collections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Ucensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted,  hi  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 


must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party.  ^ 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  fi^al 
detiermination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  by  the  above  date. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  the  attorney  for  the 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  tms 
action,  see  the  application  for 


amendment  which  is  available  for  - 

public  inspection  at  the  Conunission's 
PDR.  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Docimients  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  if 

you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209,  304-415-4737  or  by  e-mail  to 
pdi^nrc.gov. 

Ckilvert  Cliffs  Nuclear  Power  Plant,  Inc., 
Docket  Nos.  50-31 7  and  50-318.  Calvert « 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 
Date  of  amendments  request:  January 

31. 2002. 

Description  of  amendments  request: 
The  proposed  amendments  would 
change  the  method  of  verifying  the 
boron  concentration  of  each  safety 
injection  tank.  Rather  than  taking  a 
sample  from  each  tank  every  31  days, 
the  proposed  change  would  require 
leakage  into  the  tanks  to  be  monitored 
every  12  hours  and  a  sample  be  taken 
every  6  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 

1.  Would  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 

evaluated.  . 

Boron  concentration  is  controlled  m 
the  safety  injection  tanks  (SITs)  to 
prevent  either  excessive  boron 
concentrations  or  insufficient  boron 
concentrations.  Post-loss-of-coolant 
accident  (LOCA)  emergency  procedures 
directing  the  operator  to  establish 
simultaneous  hot  and  cold  leg  injection 
are  based  on  the  worst  case  minimum 
boron  precipitation  time.  Maintaining 
the  maximum  SIT  boron  concentration 
within  the  upper  limit  ensures  that  the 
SITs  do  not  invalidate  this  calculation. 
The  minimum  boron  requirements  of 
2300  ppm  [parts  per  million]  are  based 
on  beginning-of-life  reactivity  values 
and  are  selected  to  ensure  that  the 
reactor  will  remain  subcritical  during 
the  reflood  stage  of  a  large  break  LOCA. 
During  a  large  break  LOCA,  all  control 
element  assemblies  are  assumed  not  to 
insert  into  the  core,  and  the  initial 
reactor  shutdown  is  accomplished  by 
void  formation  during  blowdown. 
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Sufficient  boron  concentration  must  be 
maintained  in  the  SITs  to  prevent  a 
return  to  criticality  during  reflood.  Level 
and  pressure  instnmientation  is 
provided  to  monitor  the  availability  of 
the  tanks  during  plant  operation. 

The  Technical  Specification 
Surveillance  Requirement  (SR  3.5.1.4) 
verifies  that  the  boron  concentration 
remains  within  the  required  range  by 
sampling.  Currently,  the  boron 
concentration  in  each  SIT  is  required  to 
be  verified  by  taking  a  sample  of  the 
water  in  the  SIT  every  31  days.  A 
containment  entry  is  required  to  take  a 
sample  fit)m  each  of  the  four  SITs.  In 
addition,  the  boron  concentration  of  the 
water  added  to  the  SITs  is  also  sampled 
at  the  discharge  of  the  high  pressure 
safety  injection  pump  to  ensure  that  the 
water  being  added  to  the  SITs  is  within 
the  required  boron  concentration  limits 
prior  to  being  added.  All  intentional 
sources  of  level  increase  have  their 
boron  concentrations  administratively 
maintained  to  ensure  that  the  SIT  boron 
concentrations  are  within  Technical 
Specification  limits.  However,  the 
Reactor  Coolant  System  boron 
concentration  is  lower  during  power 
operation  than  the  boron  concentration 
in  the  SITs.  Two  check  valves  in  series 
prevent  leakage  from  the  Reactor 
Coolant  System  into  the  SITs. 

This  proposed  amendment  would 
require  inleakage  monitoring  to  be  done 
every  twelve  hours  in  addition  to  taking 
samples  from  each  SIT  every  six 
months.  Samples  would  continue  to  be 
taken  to  verify  the  inleakage 
observations  remain  conservative.  In 
addition,  the  requirement  to  sample  the 
discharge  of  the  operating  high  pressure 
safefy  injection  pump  prior  to  filling  the 
SIT  would  remain. 

As  noted  above,  the  SITs  are  used 
only  to  respond  to  an  accident  and  are 
not  an  accident  initiator.  Therefore,  the 
probability  of  an  accident  has  not 
increased. 

The  engineering  analysis  and  risk 
insights  combine  to  demonstrate  that 
the  method  of  SIT  boron  concentration 
verification  can  be  changed  from 
sampling  very  31  days  to  monitoring 
inleakage  every  twelve  hours  and 
sampling  every  six  months.  The 
inleakage  monitoring  is  based  on  a 
calculation  method  that  has  sufficient 
conservatism  to  predict  the  boron 
concentration  of  the  SITs  as  shown  by 
sample.  Therefore,  the  SITs  would 
remain  capable  of  responding  to  an 
accident  as  described  above  and  the 
consequences  of  an  accident  previously 
evaluated  are  not  increased. 

Therefore  the  probability  or 
consequences  of  an  accident  previously 
evaluated  are  not  increased. 


2.  Would  not  create  the  possibility  of 
a  new  or  different  [kind]  of  accident 
itom  any  accident  previously  evaluated. 

The  proposed  change  does  not  alter 
the  function  of  any  equipment,  nor  has 
it  to  operate  difi^erently  than  it  wjis 
designed  to  operate.  ^1  equipment 
required  to  mitigate  the  consequences  of 
an  accident  would  continue  to  operate 
as  before.  The  proposed  change  alters 
the  method  of  verification  of  the  SIT 
boron  concentration,  but  not  the  boron 
concentration  requirements  themselves. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different 
[kind]  of  accident  frt>m  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  ssJety  defined  by  10 
CFR  [Code  of  Federal  Regulations]  Part 
100  has  not  been  significantly  reduced. 
The  inleakage  monitoring  done  to  verify 
the  concentration  of  boron  in  the  SITs, 
is  sufficiently  conservative  to  ensiu« 
that  the  boron  concentration  would  be 
underpredicted,  leading  to  attempts  to 
increase  the  boron  concentration  or  a 
need  to  sample  the  affected  SIT. 
Sampling  of  the  SITs  every  six  months 
will  continue  to  be  done  to  ensure  that 
the  inleakage  monitoring  remains 
conservative  and  representative.  Water 
added  to  the  SITs  will  also  continue  to 
be  sampled  to  ensure  that  it  meets  the 
minimum  boron  concentrations.  If  the 
boron  concentration  is  maintained  in 
the  SITs,  the  system  operates  as 
assumed  in  the  Updated  Final  Safety 
Analysis  Report  Chapter  14  analyses 
and  the  analyses  continue  to  meet  the 
dose  consequences  acceptance  criteria 
given  in  the  Updated  Final  Safety 
Analysis  Report. 

Therefore,  this  proposed  change  does 
not  involve  a  significant  reduction  in  [a] 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg. 
Esquire.  Shaw.  Pittman.  Potts  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Section  Chief:  Joel  Munday. 
Acting. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  February 
21,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  involves 


changes  to  the  Fermi  2  Updated  Final 
Safety  Analysis  Report  (UFSAR)  and 
Technical  Requirements  Manual  which 
is  incorporated  by  reference  in  the 
UFSAR  to  eliminate  the  chlorine 
detection  function  frt)m  the  control 
room  heating,  ventilation,  and  air 
conditioning  system.  Changes  to  the 
UFSAR  are  subject  to  the  requirements 
of  10  CFR  50.59;  however,  these  changes 
are  being  submitted  for  Nuclear 
Regulatory  Commission  (NRC)  review 
and  approval  since  they  involve  the 
elimination  of  an  automatic  action  in 
accordance  with  the  Nuclear  Energy 
Institute  guidance  document  96-07. 
Revision  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  chlorine  detection  system  was 
originally  added  to  the  plant  design 
when  it  was  assumed  that  a  chlorine  rail 
car  would  be  located  on  site  for  use  in 
water  treatment  purposes;  however, 
one-ton  chlorine  cylinders  were  used 
instead.  In  1992,  the  use  of  chlorine  for 
on  site  water  treatment  was 
discontinued.  There  is  no  chlorine 
stored  on  site  and  no  sigmficant 
amounts  are  stored  at  any  other  facility 
within  the  5-mile  radius  of  the  plant. 
The  only  credible  accident  involving  a 
chlorine  release  that  could  be  carried 
into  the  control  room  is  from  a  chlorine 
rail  car  accident  on  the  three  railroad 
tracks  3.4  to  3.8-miles  away  bom  the 
site.  The  probability  of  a  rail  car 
accident  and  spill  of  chlorine  is  not 
affected  by  the  removal  of  the  chlorine 
detectors  located  in  the  normal  air 
mtake  for  the  CCHVAC  [control  room 
heating,  ventilation  and  air 
conditioning]  system;  therefore,  only  the 
consequences  of  the  event  must  be 
addressed  as  a  result  of  the  proposed 
change. 

The  chlorine  detectors  in  the  control 
room  ventilation  air  intake  are  intended 
to  provide  protection  to  the  control 
room  occupants  in  the  event  of  an 
accidental  offsite  chlorine  release. 
Detroit  Edison  has  performed  a 
probabilistic  risk  assessment  to 
determine  the  probabilify  of  reaching 
toxic  chlorine  concentration  levels  of  10 
parts  per  million  in  the  control  room  as 
a  result  of  a  chlorine  railcar  accident 
and  spill  within  5  miles  of  the  plant. 
The  probability  analysis  took  no  credit 
for  any  automatic  or  manual  action  to 
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isolate  the  control  room.  The  results  of 
the  analysis  show  that  the  total 
probability  of  8.4E-07  per  year  is  below 
the  l.OE-06  threshold  specified  in 
Regulatory  Guide  (RG)  1.78.  Revision  1. 
Therefore,  since  the  probability  analysis 
resuhs  meet  the  RG  criteria,  the 
elimination  of  the  chlorine  detection 
function  will  not  significantly  increase 
the  consequences  of  an  offsite  chlorine 

1*6163.56 

2.  The  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 

evaluated. 

The  probabilistic  risk  assessment 
evaluation  demonstrates  that  the 
likelihood  of  creating  hazardous 
conditions  in  the  control  room  as  a 
result  of  a  chlorine  accident  is  very 
small.  RG  1.78,  Revision  1,  states  that 
events  of  such  low  frequencies  do  not 
need  to  be  considered  in  the  plant 
design  because  the  resultant  low  levels 
of  radiological  risk  are  considered 
acceptable.  The  probabilistic  assessment 
assumed  no  automatic  or  manual  action 
to  isolate  the  control  room  or  to  filter 
outside  air  before  it  is  discharged  in  the 
control  room.  The  evaluation  did  not 
rely  on  any  structure,  system  or 
component  to  perform  a  specific 
function;  therefore,  the  elimination  of 
the  chlorine  detection  system  does  not 
create  the  potential  for  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  change  does  not  involve  a 
significant  reduction  in  the  margin  of 

safety. 

The  elimination  of  the  chlorine 
detection  system  will  not  affect  the 
protection  of  the  control  room  operators 
from  the  hazard  of  an  offsite  chlorine 
release.  No  significant  amoxmts  of 
chlorine  are  stored  within  5  miles  of  the 
plant  and  the  only  chlorine  accident 
risk  is  from  a  railroad  car  accident  over 
3  miles  away.  The  probabilistic 
evaluation  demonstrates  the  low  risk 
associated  with  a  chlorine  accident  that 
would  incapacitate  the  operators  such 
that  their  functions  in  mitigating  a 
radiological  event  are  impacted.  Since 
the  Regulatory  Positions  in  RG  1.78, 
Revision  1  are  satisfied,  deletion  of  the 
chlorine  detection  system  will  not  result 
in  a  significant  reduction  in  the  margin 

of  safety. 
The  NRG  staff  has  reviewed  the 

licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Peter 
Marquardt,  Legal  Department.  688  WGB, 


Detroit  Edison  Gompany,  2000  2nd 
Avenue.  Detroit,  Michigan  48226-1279. 

NBC  Section  Chief:  William  D. 
Reckley,  Acting. 


Dominion  Nuclear  Connecticut.  Inc., 
Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2.  New  London 
County,  Connecticut 
Date  of  amendment  request:  February 

5,  2002 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  surveillance  requirements  associated 
with  the  Containment  Isolation  Valves 
(GIVs),  Reactor  Building  Glosed  Gooling 
Water  (RBGGW)  System,  and  Service 
Water  (SW)  System.  The  proposed 
changes  would  remove  redundant 
testing  requirements  that  are  already 
addressed  by  the  Inservice  Testing  (1ST) 
Program,  which  is  required  pursuant  to 
Technical  Specification  4.0.5,  and 
would  use  Technical  Specification  4.0.5 
to  control  the  specific  acceptance 
criteria  and  frequency  of  test 
performance.  Additional  proposed 
changes  would  remove  the  post 
maintenance  testing  requirements 
associated  with  the  GIVs,  revise  the 
wording  of  the  RBGGW  and  SW  Systems 
Limiting  Gonditions  for  Operation,  and 
increase  the  allowed  outage  times  for 
the  RBGGW  and  SW  Systems. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  GFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 

1.  Involve  a  significant  increase  in  the  . 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  Technical  Specification 
changes  associated  with  the  limiting 
condition  for  operation  requirements, 
surveillance  requirements,  and  allowed 
outage  times  will  not  cause  an  accident 
to  occur  and  will  not  result  in  any 
change  in  the  operation  of  the 
associated  accident  mitigation 
equipment.  The  ability  of  the  equipment 
associated  with  the  proposed  changes  to 
mitigate  the  design  basis  accidents  will 
not  be  affected.  The  proposed  changes 
to  the  limiting  condition  for  operation 
requirements  will  not  affect  the 
equipment  operability  requirements. 
The  proposed  surveillance  requirements 
are  adequate  to  ensure  proper  operation 
of  the  associated  accident  mitigation 
equipment.  Proper  operation  of  the 
containment  isolation  valves  will  still 
be  verified,  as  appropriate,  following 
maintenance  activities.  The  proposed 
allowed  outage  times  are  reasonable  and 
consistent  with  standard  industry 
guidelines  to  ensure  the  accident 


mitigation  equipment  will  be  restored  in 
a  timely  maimer.  The  design  basis 
accidents  will  remain  the  same 
postulated  events  described  in  the 
Millstone  Unit  No.  2  Final  Safety 
Analysis  Report,  and  the  consequences 
of  those  events  will  not  be  affected. 
Therefore,  the  proposed  changes  will 
not  increase  the  probability  or 
consequences  of  an  accident  previously 

evaluated. 

The  additional  proposed  changes  to 
the  Technical  Specifications  (e.g., 
combining  requirements,  deleting  an 
expired  footnote,  and  renumbering  a 
requirement)  will  not  result  in  any 
technical  changes  to  the  current 
requirements.  Therefore,  these 
additional  proposed  changes  will  not 
increase  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Greate  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 
The  proposed  changes  to  the 
Technical  Specifications  do  not  impact 
any  system  or  component  that  could 
cause  an  accident.  The  proposed 
changes  will  not  alter  the  plant 
configviration  (no  new  or  different  type 
of  equipment  will  be  installed)  or 
require  any  imusual  operator  actions. 
The  proposed  changes  will  not  alter  the 
way  any  structiue,  system,  or 
component  functions,  and  will  not  alter 
the  maimer  in  which  the  plant  is 
operated.  There  will  be  no  effect  on 
plant  operation  or  accident  mitigation 
equipment.  The  response  of  the  plant 
and  the  operators  following  an  accident 
will  not  be  different.  In  addition,  the 
proposed  changes  do  not  introduce  any 
new  failure  modes.  Therefore,  the 
proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frtim  any  accident  previously 

analyzed. 
3.  Involve  a  significant  reduction  in  a 

margin  of  safety. 

The  proposed  Technical  Specification 
changes  associated  with  the  limiting 
condition  for  operation  requirements, 
surveillance  requirements,  and  allowed 
outage  times  will  not  cause  an  accident 
to  occur  and  will  not  result  in  any 
change  in  the  operation  of  the 
associated  accident  mitigation 
equipment.  The  equipment  associated 
with  the  proposed  Technical 
Specification  changes  will  continue  to 
be  able  to  mitigate  the  design  basis 
accidents  as  assumed  in  the  safety 
analysis.  The  proposed  surveillance 
requirements  are  adequate  to  ensure 
proper  operation  of  the  affected  accident 
mitigation  equipment.  The  proposed 
allowed  outage  times  are  reasonable  and 
consistent  with  standard  industry 
guidelines  to  ensure  the  accident 
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mitigation  equipment  will  be  restored  in 
a  timely  manner.  In  addition,  the 
proposed  changes  will  not  affect 
equipment  design  or  operation,  and 
there  are  no  changes  being  made  to  the 
Technical  Specification  required  safety 
limits  or  safety  system  settings.  The 
proposed  Technical  Specification 
changes,  in  conjimction  with  existing 
administrative  controls  (e.g.,  1ST 
Program),  will  provide  adequate  control 
measures  to  ensure  the  accident 
mitigation  functions  are  maintained. 
Therefore,  the  proposed  changes  will 
not  result  in  a  reduction  in  a  margin  of 
safety. 

The  additional  proposed 
administrative  changes  to  the  Technical 
Specifications  (e.g.,  combining 
requirements,  deleting  an  expired 
footnote,  and  renumbering  a 
requirement)  will  not  result  in  any 
technical  changes  to  the  current 
requirements.  Therefore,  these 
additional  changes  will  not  result  in  a 
reduction  in  a  margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  GFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff     " 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Guoco.  Senior  Nuclear  Gounsel, 
Dominion  Nuclear  Gonnecticut,  Inc., 
Rope  Ferry  Road,  Waterford,  GT  06385. 

NRC  Section  Chief:  James  W.  Qifford. 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  Nos.  50-336  and  50-423, 
Millstone  Nuclear  Power  Station,  Unit 
Nos.  2  and  3,  New  London  County, 
Connecticut 

Date  of  amendment  request:  February 
14.  2002. 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  changes  will  relocate  selected 
Millstone  Units  2  and  3  TSs  related  to 
the  Reactor  Goolant  System  (RGS)  and 
Plant  Systems  to  the  Technical 
Requirements  Manual  (TRM).  The 
proposed  TSs  for  Unit  2  include  3/ 
4.4.9.1.  "Pressure/Temperature  Limits," 
3/4.7.2,  "Steam  Generator  Pressure/ 
Temperature  Limitation,"  3/4.7.5, 
"Flood  Level."  3/4.7.7.  "Sealed  Source 
Contamination."  3/4.7.8,  "Snubbers," 
and  related  Tables,  Figures,  and  Bases 
sections.  The  proposed  TSs  for  Unit  3 
include  3/4.4.9.1,  "Pressure/ 
Temperature  Limits,"  3/4.7.2,  "Steam 
Generator  Pressure/Temperature 
Limitation,"  3/4.7.6,  "Flood 
Protection."  3/4.7.10,  "Snubbers."  3/ 
4.7.11.  "Sealed  Source  Contamination," 
3/4.7.14.  "Area  Temperature 


Monitoring,"  and  corresponding  Tables, 
Figures,  and  Bases  sections. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  GFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
ibonsideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  technical  specification 
changes  will  relocate  to  the  TRM  the 
following  items:  surveillance 
requirements  for  the  withdrawal  of 
reactor  vessel  material  irradiation 
specimens  of  Millstone  Unit  Nos.  2  and 
3  which  are  part  of  the  Pressure/ 
Temperatiire  Limits  technical 
specifications.  Millstone  Unit  Nos.  2 
and  3  technical  specifications  covering 
Steam  Generator  Pressure/Temperature 
Limitation,  Flood  Level,  Sealed  Source 
Contamination,  and  Snubbers.  Also  the 
Millstone  Unit  No.  3  technical 
specification  covering  Area 
Temperature  Monitoring  will  be 
relocated  to  the  TRM.  Since  the 
relocated  requirements  remain  the  same, 
the  proposed  changes  will  have  no 
effect  on  plant  operation,  or  the 
availability  or  operation  of  any  accident 
mitigation  equipment.  Therefore,  the 
relocation  of  the  requirements 
associated  vtrith  these  technical 
specifications  will  not  impact  an 
accident  initiator  and  cannot  cause  an 
accident.  These  changes  will  not 
increase  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  tiie  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  technical  specification 
changes  will  relocate  the  requirements 
of  selected  Millstone  Unit  Nos.  2  and  3 
technical  specifications  as  described 
above  to  the  TRM.  The  proposed 
changes  do  not  alter  the  plant 
configuration  (no  new  or  different  type 
of  equipment  will  be  installed)  or 
require  any  new  or  imusual  operator 
actions.  Since  the  requirements  remain 
the  same,  the  proposed  changes  do  not 
alter  the  way  any  system,  structure,  or 
component  functions  and  do  not  alter 
the  manner  in  which  the  plant  is 
operated.  The  proposed  changes  do  not 
introduce  any  new  failure  modes. 
Therefore,  the  proposed  changes  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
marcin  of  safety. 

The  proposed  technical  specification 
changes  will  relocate  to  the  TRM  the 
following  items:  surveillance 


requirements  for  the  withdrawal  of 
reactor  vessel  material  irradiation 
specimens  of  Millstone  Unit  Nos.  2  and 
3  which  are  part  of  the  Pressure/ 
Temperature  Limits  technical 
specifications.  Millstone  Unit  Nos.  2 
and  3  technical  specifications  covering 
Steam  Generator  Pressure/Temperature 
Limitation,  Flood  Level,  Sealed  Source 
Contamination,  and  Snubbers.  Also  the 
Millstone  Unit  No.  3  technical 
specification  covering  Area 
Temperature  Monitoring  will  be 
relocated  to  the  TRM.  Since  the 
proposed  changes  are  solely  to  relocate 
the  existing  requirements,  the  proposed 
changes  will  have  no  effect  on  plant 
operation,  or  the  availabihty  or 
operation  of  any  accident  mitigation 
equipment.  The  plant  response  to  the 
Design  Basis  Accidents  will  not  change. 
Therefore,  there  will  be  no  reduction  in 
a  margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  GFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Guoco.  Senior  Nuclear  Gounsel. 
Dominion  Nuclear  Connecticut.  Inc., 
Waterford.  CT  06141-5127. 

NRC  Section  Chief:  James  W.  Clifford. 

Mne  Mile  Point  Nuclear  Station,  LLC, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1.  Oswego 
County,  New  York 

Date  of  amendment  request:  March 
15,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Nine  Mile  Point  Unit  1  Technical 
Specifications  (TSs),  Table  4.6.4, 
"Shock  Suppressors  (Snubbers)," 
consistent  with  the  model  snubber 
visual  inspection  and  acceptance 
requirements  conveyed  in  Generic 
Letter  90-09,  "Alternative  Requirements 
for  Snubber  Visual  Inspection  and 
Corrective  Actions." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  GFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  Nine  Mile  Point 
Unit  1  in  accordance  with  the  proposed 
amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Snubbers  are  utilized  at  Nine  Mile 
Point  Unit  1  (NMPl)  to  ensure  the 
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structural  integrity  of  the  reactor  coolant 
system  and  other  safety-related  (as  well 
as  certain  non-safety  related)  systems 
during  and  following  a  seismic  event  or 
other  event  initiating  dynamic  loads. 
The  proposed  change  to  the  snubber 
visual  inspection  schedule  is  based  on 
that  delineated  in  NRC  (Nuclear 
Regulatory  Commission]  Generic  Letter 
(GL)  90-09,  "Alternative  Requirements 
for  Snubber  Visual  Inspection  and 
Corrective  Actions."  This  change  does 
not  modify  any  accident  initiators  or 
change  any  equipment  or  procedures 
used  to  limit  the  consequences  of  any 
accidents  previously  evaluated. 

Accordii^y,  the  proposed 
amendment  will  not  significantly 
increase  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  operation  of  Nine  Mile  Point 
Unit  1  in  accordance  with  the  proposed 
amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

No  physical  modifications  are  being 
made  to  any  snubbers  or  to  any  systems 
supported  by  snubbers  by  this  proposed 
amendment.  No  method  of  plant  or 
system  operation  is  varied  by  use  of  the 
alternate  snubber  visual  inspection 
schedule  delineated  in  GL  90-09.  Only 
the  method  utilized  to  determine  future 
surveillance  intervals  for  snubber  visual 
inspections  based  on  the  previous 
inspection  results  is  changed  by  the 
proposed  amendment.  This  method  was 
developed  and  published  by  the  NRC  in 
GL  90-09  for  generic  application  at 
nuclear  power  plants. 

Accordingly,  the  proposed 
amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit 
1,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

hi  GL  90-09,  the  NRC  staff 
determined  that  use  of  the  alternate 
snubber  visual  inspection  schedule  by 
nuclear  power  plants  will  maintain  the 
same  level  of  confidence  as  the  previous 
schedule  required  by  the  plants' 
Technical  Specifications.  GL  90-09  also 
recognized  that  snubber  visual 
inspection  is  a  complementary  process 
to  snubber  functional  testing  and 
provides  additional  confidence  in 
snubber  operability.  Snubber  functional 
testing  is  not  being  modified  by  this 
proposed  amendment. 

Therefore,  the  proposed  change  will 
not  adversely  affect  any  structure, 
system,  component,  or  function  that  is 
safety-related  or  important  to  safety. 


Accordingly,  the  proposed  amendment 
will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Joel  Munday, 
Acting. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305.  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  March 
19,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Kewaunee  Nuclear  Power  Plant 
accident  source  term  used  for  design 
basis  radiological  analyses. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  hivolve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Differences  between  the  original 
source  term  and  the  proposed  AST 
(accident  source  term)  cannot  affect  the 
previously  analyzed  core  damage 
frequency  (CDF)  and  large  early  release 
fi^quency  (LERF).  Since  there  are  no 
modifications  proposed  with  this 
request  for  AST,  Limiting  Safety  System 
Settings  and  Safety  Limits  specified  in 
the  Technical  Specifications  remain 
unchanged.  Re-analysis  of  design  basis 
accidents  as  described  herein 
demonstrates  that  regulatory  dose 
acceptance  criteria  continue  to  be 
satisfied.  Thus,  nothing  in  this  proposal 
will  cause  an  increase  in  the  probability 
or  consequence  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

There  are  no  physical  changes  to  the 
plant  associated  with  this  request,  and 
the  plant  conditions  for  which  (Nuclear 
Management  Company)  (NMC) 
evaluated  design-basis  accidents  remain 
valid.  Consequently,  this  proposal 
introduces  no  new  failure  modes.  Thus, 
this  proposal  does  not  create  the 


possibility  of  a  new  or  different  kind  of 
accident. 
3.  Involve  a  significant  reduction  in 

the  margin  of  safety. 

The  revised  design-basis  accident 
offsite  and  control-room  dose- 
calculations  proposed  herein  remain 
within  regulatory  acceptance  criteria  set 
forth  in  10  CFR  100  and  10  CFR  50 
Appendix  A,  General  Design  Criterion " 
19.  They  also  use  the  TEDE  (total 
effective  dose  equivalent)  dose 
acceptance  criteria  as  directed  by  the 
Commission.  An  acceptable  margin  of 
safety  is  inherent  in  the  limits  described 
thereby.  Thus,  changes  proposed  by  this 
request  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.O. 
Box  1497,  Madison,  WI  53701-1497. 

NRC  Section  Chief:  William  D. 
Reckley,  Acting. 

Nuclear  Management  Company,  LLC, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Units  1  and  2. 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 
Date  of  amendment  request:  February 

28,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
technical  specifications  (TS)  1.1, 
"Definitions,"  "CREFS  Actuation 
Instrumentation,"  TS  3.4.16,  "RCS 
Specific  Activity,"  TS  3.3.5,  "CREFS 
Actuation  Instrumentation,"  TS  3.4.16, 
"RCS  Specific  Activity,"  TS  3.7.9, 
"CREFS,"  and  TS  3.7.13,  "Secondary 
Specific  Activity,"  and  delete  TS  3.9.3. 
"Containment  Penetrations." 

The  accident  source  term  used  in  the 
selection  of  the  design-basis  offsite  and 
control  room  dose  analysis  would  be 
replaced  by  the  imjplementation  of  an 
alternative  source  term. 

The  specific  TS  changes  would  be  as 
follows:  (1)  TS  1.1.  "Definitions:" 
Revise  the  definition  of  L,  (containment 
leakage)  by  changing  0.4  percent  to  0.2 
percent.  (2)  TS  3.3.5,  "CREFS  Actuation 
Instrumentation:"  Revise  table  3.3.5-1 
to  indicate  that  either  RE-101  or  RE-235 
must  be  operable  to  ensure  that  the 
control  room  radiation  instrumentation 
necessary  to  initiate  the  CREFS 
emergency  make-up  mode  is  operable. 
Add  the  Control  Room  Area  Monitor 
and  Control  Room  Air  Intake  trip 
setpoints  to  Note  "d"  of  table  3.3.5-1. 
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(3)  TS  3.4.16,  "RCS  Specific  Activity:" 
Revise  LCO  Action  Condition  A  to 
indicate  1.0  ^Ci/gm  as  the  maximum 
reactor  coolant  dose  equivalent  iodine 
131  (DE 1-131)  value.  Revise  Figure 
3.4.16-1  to  indicate  60  jiCi/gm  DE  1-131 
as  the  maximum  RCS  limit  for 
operations  at  or  above  80  percent  of 
rated  thermal  power.  Revise  SR  3.4.16.2 
to  verify  1.0  nCi/gm  as  the  maximum 
reactor  coolant  DE  1-131  value.  (4)  TS 
3.7.9,  "CREFS:"  Delete  SR  3.7.9.5.  (5) 
TS  3 . 7 . 1 3 ,  "  Secondary  Specific 
Activity:"  Revise  LCO  3.5.13  and  SR 
3.7.13  to  indicate  that  the  secondary 
specific  activity  shall  be  less  than  or 
equal  to  0.1  nCi/gm.  (6)  TS  3.9.3, 
"Containment  Penetrations:"  Delete 
Section  3.9.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR" 50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1 .  Involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

The  Alternative  Source  Term  (AST) 
and  those  plant  systems  affected  by 
implementing  the  proposed  changes  to 
the  TS  are  not  accident  initiators  and 
cannot  increase  the  probability  of  an 
accident.  The  AST  does  not  adversely 
affect  the  design  or  operation  of  the 
facility  in  a  maimer  that  would  create  an 
increase  (in]  the  probability  of  an 
accident.  Rather,  the  AST  is  used  to 
evaluate  the  dose  consequences  of  a 
postulated  accident.  The  revised  dose 
calculations,  except  those  for  LOCA,  use 
the  values  in  the  proposed  TS.  The 
limiting  design  bases  accidents  at  PBNP 
have  been  evaluated  for  implementation 
of  the  AST. 

These  analyses  have  demonstrated 
that,  with^e  proposed  changes,  the 
dose  consequences  meet  the  regulatory 
acceptance  criteria  of  10  CFR  50.67  and 
RG  1.183.  A  comparison  of  the  current 
offsite  dose  calculations  to  the  revised 
offsite  dose  calculations  indicate  that 
the  proposed  changes  will  not  result  in 
a  significant  increase  in  the  predicted 
dose  consequences  for  any  of  the 
analyzed  accidents.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  of  the  selected 
previously  analyzed  accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  amendment  will  not 
create  the  possibility  for  a  new  or 
different  type  of  accident  bom.  any 
accident  previously  evaluated.  Changes 
to  the  allowable  activity  in  the  primary 
and  secondary  systems  do  not  result  in 


changes  to  the  design  or  operation  of 
these  systems.  The  evaluation  of  the 
effects  of  the  proposed  changes 
indicates  that  all  design  standard  and 
applicable  safety  criteria  limits  are  met. 

The  systems  affected  by  the  changes 
are  used  to  mitigate  the  consequences  of 
an  accident  that  has  already  occurred. 
The  proposed  TS  changes  and 
modifications  do  not  significantly  affect 
the  mitigative  function  of  these  systems. 
Equipment  important  to  safety  will 
continue  to  operate  as  designed. 
Component  integrity  is  not  challenged. 
The  changes  do  not  result  in  any  event 
previously  deemed  incredible  being 
made  credible.  The  changes  do  not 
result  in  more  adverse  conditions  or 
result  in  any  increase  in  the  challenges 
to  safety  systems. 

Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  implementation  of  the  proposed 
changes  does  not  significantly  reduce 
the  margin  of  safety.  These  changes 
have  been  evaluated  in  the  revisions  to 
the  analysis  of  the  consequences  of  the 
design  basis  accidents  for  PBNP.  The 
radiological  analysis  results  in  concert 
with  the  proposed  TS  changes,  meet  the 
regulatory  acceptemce  criteria  of  10  CFR 
50.67  and  RG  1.183.  These  acceptance 
criteria  have  been  developed  for  the 
purpose  of  use  in  design  basis  accident 
analyses  such  that  meeting  these  limits 
demonstrates  adequate  protection  of 
public  health  and  safety.  The  proposed 
changes  will  not  degrade  the  plant 
protective  boundaries,  will  not  cause  a 
release  of  fission  products  to  the  public 
and  will  not  degrade  the  performance  of 
any  SSCs  important  to  safety. 

Therefore,  the  proposed  changes  to 
the  TS  would  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

y4ttomey/or7icensee;  John  H.  O'Neill, 
Jr.,  Shaw.  Pittman,  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  William  D. 
Reckley,  Acting. 


Nuclear  Management  Company,  LLC, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Units 
1  and  2,  Goodhue  County,  Minnesota 

Date  of  amendment  request:  February 
2,  2001,  supplemented  August  31,  2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  technical  specifications  (TSs) 
to  clarify  the  plant  conditions  imder 
which  various  specifications  are 
applicable.  The  licensee  stated  in  its 
amendment  request  that  a  literal  reading 
of  the  current  technical  specifications 
wording  may  result  in  situations  where 
a  routine  plant  shutdown  would  seem  to 
be  prohibited  by  TSs  and,  thereby, 
require  entry  into  TS  3.O.C.  This 
amendment  request  also  makes  several 
administrative  changes  to  the  TSs, 
including  revising  references  to  the 
Chief  Nuclear  Corporate  Officer, 
capitalizing  defined  terms,  and  updating 
references  to  previously  relocated  TS 
paragraphs  and  correcting  the  List  of 
Figures.  The  licensee's  supplement  to    • 
the  amendment  request,  dated  August 
31,  2001,  proposed  a  correction  of  a 
tjrpographical  error  in  TS  Table  3.5-2B, 
Action  33. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  i:equired  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:  • 

1 .  Does  operation  of  the  facility  with 
the  proposed  amendment  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  are 
administrative  in  nature  and  clarify 
existing  specifications  without  reducing 
or  altering  the  requirements  imposed  by 
existing  specifications.  The  proposed 
changes  do  not  significantly  affect  any 
system  that  is  a  contributor  to  initiating 
events  for  previously  evaluated 
accidents.  Neither  do  the  changes 
significantly  affect  any  system  that  is 
used  to  mitigate  any  previously 
evaluated  accidents.  Therefore,  the 
proposed  changes  do  not  involve  any 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

2.  Does  operation  of  the  facility  with 
the  proposed  amendment  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  changes  are 
administrative  in  nature  and  clarify 
existing  specifications  without  reducing 
or  altering  the  requirements  imposed  by 
existing  specifications.  The  proposed    . 
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changes  do  not  alter  the  dasign. 
function,  or  operation  of  any  plant 
component  and  do  not  install  any  new 
or  different  equipment,  therefore  a 
possibility  of  a  new  or  different  kind  of 
accident  from  those  previously  analyzed 
has  not  been  created. 

3.  Does  operation  of  the  facility  with 
the  proposed  amendment  involve  a 
significant  reduction  in  a  margin  of 

sjJety? 

The  proposed  changes  are 
administrative  in  natiire  and  clarify 
existing  specifications  without  reducing 
or  altering  the  requirements  imposed  by 
existing  specifications.  Thus,  the 
proposed  changelsl  do  not  involve  a 
significant  reduction  in  the  margin  of 
safety  associated  with  the  safety  limits 
inherent  in  either  the  principlal) 
barriers  to  a  radiation  release  (fuel 
cladding,  RCS  [reactor  coolant  system) 
boundary,  and  reactor  containment),  or 
the  maintenance  of  critical  safety 
functions  (subcriticality.  core  cooling, 
ultimate  heat  sink,  RCS  inventory,  RCS 
boundary  integrity,  and  containment 
integrity). 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pifftnan,  Potts,  and  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037. 

NRC  Section  Chief:  William  D. 
Reckley,  Acting. 

Southern  California  Edison  Company,  et 
ai.  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County. 
California 
Date  of  amendment  requests:  March 

11,  2002. 

Description  of  amendment  requests: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  for 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3.  Specifically,  TS  Section 
1.1,  Definitions,  would  be  revised  to 
change  the  definition  of  response  time 
testing  as  it  is  applied  to  the  Engineered 
Safety  Features,  and  the  Reactor 
Protective  System.  The  proposed  change 
is  based  on  approved  Technical 
Specification  Task  Force  (TSTF) 
Traveler  TSTF-368.  Revision  0, 
"Incorporate  Combustion  Engineering 
Owners  Group  (CEOG)  Topical  Report 
to  Eliminate  Pressure  Sensor  Response 
Time  Testing." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

1.  Does  the  proposed  change  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  proposed  amendment  to  the 
Technical  Specification  (TS)  Definitions 
for  Engineered  Safety  Feature  (ESF) 
Response  Time  and  Reactor  Protective 
System  (RPS)  Response  Time  allows 
substitution  of  an  allocated  sensor 
response  time  in  lieu  of  measuring 
sensor  response  time.  Response  time 
testing  is  not  an  initiator  of  any  accident 
previously  evaluated.  Further,  overall 
system  response  time  will  continue  to 
meet  Technical  Specification 
requirements.  The  allocated  sensor 
response  times  allowed  in  lieu  of 
measurement  have  been  determined  to 
adequately  represent  the  response  time 
of  the  components  such  that  the  safety 
systems  utilizing  those  components  will 
continue  to  perform  their  accident 
mitigation  function  as  assumed  in  the 
safety  analysis.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated? 

Response:  No. 

The  proposed  amendment  to  TS 
Section  1.1,  "Definitions."  allows  the 
substitution  of  an  allocated  sensor 
response  time  in  lieu  of  sensor  response 
time  testing  for  selected  components. 
The  proposed  change  does  not  involve 
a  physiral  alteration  of  the  plant  (no 
new  or  different  type  of  equipment  will 
be  installed)  or  a  change  in  the  methods 
governing  normal  plant  operation. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Does  the  proposed  change  involve 
a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

The  proposed  amendment  to  TS 
Section  1.1,  "Definitions,"  allows  the 
substitution  of  an  allocated  sensor 
response  time  in  lieu  of  measured 
sensor  response  time  for  certain 
pressure  sensors.  The  allocated  pressure 
sensor  response  times  allowed  in  lieu  of 
measurement  have  been  determined  to 
adequately  represent  the  response  time 
of  the  components  such  that  the  ^ety 
systems  utilizing  those  components  will 
continue  to  perfomutheir  accident 


mitigation  function  as  assimied  in  the 
safety  analysis.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  saietv. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attomey/or/icensee;  Douglas  K. 
Porter,  Esquire,  Southern  California 
Edison  Company,  2244  Walnut  Grove 
Avenue,  Rosemead,  California  91770. 

NRC  Section  Chief:  Stephen  Dembek. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tenness^ 

Date  of  application  for  amendments: 
March  4,  2002  (TS  00-04). 

Brief  description  of  amendments:  The 
proposed  amendment  would  change  the 
Sequoyah  (SQN)  Unit  1  and  2  Technical 
Specification  (TS)  to  relocate  the  current 
requirements  for  ice  condenser  ice  bed 
temperature  and  inlet  door  position 
monitoring  systems  to  the  SQN 
Technical  Requirements  Manual  (TRM). 
These  relocated  specifications  are 
consistent  with  the  latest  version  of  the 
improved  Standard  TS  (NUREG-1431). 
The  affected  functions  have  been 
evaluated  in  accordance  with  Title  10  of 
the  Code  of  Federal  Regulations,  Section 
50.36  (10  CFR  50.36)  for  applicability  to 
the  criteria  for  requirements  that  must 
be  retained  in  the  TS.  In  each  case,  the 
four  criteria  of  10  CFR  50.36  did  not 
apply  to  these  functions.  This  revision 
will  provide  better  consistency  between 
the  SQN  TS  and  NUREG-1431. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a), 
Tennessee  Valley  Authority  (TVA),  the 
licensee,  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 

below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  revision  relocates  the 
ice  bed  temperature  monitoring  system 
and  the  inlet  door  position  monitoring 
system  to  the  TRM.  Relocation  to  the 
TRM  continues  to  provide  an  acceptable 
level  of  applicability  to  plant  operation 
and  requires  revisions  to  be  processed 
in  accordance  with  the  provisions  in  10 
CFR  50.59.  Evaluations  of  revisions  in 
accordance  with  10  CFR  50.59  will 
continue  to  ensure  that  these 
specifications  adequately  control  the 
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functions  of  ice  bed  temperature  and 
inlet  door  positions  to  maintain  safe 
operation  of  the  plant.  These  systems 
are  not  postulated  to  be  the  initiator  of 
a  design  basis  accident.  Since  there  are 
no  changes  to  these  functions  and  thefr 
operation  will  remain  the  same,  the 
probability  of  an  accident  is  not 
increased  by  relocating  these 
requirements  to  the  TRM,  Additionally, 
the>  accident  mitigation  capability  and 
offsite  dose  consequences  associated 
with  accidents  will  not  change  because 
these  functions  will  not  be  altered  by 
the  proposed  relocation.  Therefore,  the 
consequences  of  an  accident  are  not 
increased  by  this  relocation  to  the  TRM 
and  the  control  of  revisions  to  these 
specifications  in  accordance  with  10  FR 
50.59. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  frtim  any 
accident  previously  evaluated. 

The  proposed  revision  will  not  alter 
the  functions  for  the  ice  bed 
temperature  or  inlet  door  positions  such 
that  accident  potential  would  be 
changed.  The  location  of  these 
specifications  in  the  TRM  and  the 
performance  of  revisions  in  accordance 
with  10  CFR  50.59  will  continue  to 
maintain  acceptable  operability 
requirements.  Therefore,  the  possibility 
of  an  accident  of  a  new  or  different  kind 
is  not  created  by  the  proposed 
relocation  and  deletion. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  specification  relocation 
will  not  affect  plant  setpoints  or 
functions  that  maintain  the  margin  of 
safety.  This  is  based  on  the  relocation  to 
the  TRM.  The  TRM  continues  to 
maintain  the  same  level  of  operability 
requirements  and  surveillance  testing  to 
adequately  ensure  functionality  of  the 
ice  bed  temperature  monitoring  system 
and  the  inlet  door  position  monitoring 
system.  The  TRM  is  controlled  in 
accordance  with  requirements  of  10  CFR 
50.59.  Therefore,  the  proposed 
relocation  and  deletion  is  acceptable 
and  will  not  reduce  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  "Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Richard  P. 
Correia. 


Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
March  4.  2002  (TS  01-03) 

Brief  description  of  amendments:  The 
proposed  amendment  would  change  the 
Sequoyah  (SQN)  Unit  1  and  2  Technical 
Specifications  (TSs)  to  delete  one 
definition  and  modify  several 
subsections  contained  in  TS  Section  6.0, 
Administrative  Controls.  These 
proposed  changes  have  been  prepared 
based  on  existing  NRC  guidance.  The 
changes  are  being  proposed  in  the 
following  areas: 

•  Definition  1.17 — "Members)  of  the 
Public."  (NUREG-1431,  Revision  2) 

•  TS  6.2.2.g,  Overtime.  (TS  Travelers 
Form  (TSTF)-258,  Revision  4) 

•  TS  6.3,  Facility  Staff  Qualifications. 
(TSTF-258,  Revision  4) 

•  TS  6.8.4.a.ii,  Primary  Coolant 
So\ut:es  Outside  Containment.  (TSTF- 
299) 

•  TS  6.8.4.f,  Radioactive  Effluent 
Controls  Program.  (TSTF-258,  Revision 
4  and  TSTF-308,  Revision  1) 

•  TS6.8.4.i,  Deletion  of  the 
"Configuration  Risk  Management 
Program."  (10  CFR  50.65) 

•  The  second  paragraph  in  TS  6.9.1.5 
associated  with  specific  activity  limits. 
(NUREG-1431,  Revision  2) 

•  TS  6.9.1.14,  Monthly  Reactor 
Operating  Report  contents  revision. 
(TSTF-258,  Revision  4) 

•  TS  6.12,  High  Radiation  Areas 
revision.  (TSTF-258,  Revision  4) 

•  TS  6.15,  Deletion  of  Major  Changes 
To  Radioactive  Waste  Treatment 
Systems  (Liquid,  Gaseous,  and  Solid). 
(NUREG-1431,  Revision  2) 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requfred  by  10  CFR  50.91(a), 
Tennessee  Valley  Authority  (TVA),  the 
licensee,  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated? 

Response:  No.  The  proposed  changes 
that  involve  the  rewording  or 
reformatting  of  the  existing  TSs  do  not 
involve  technical  changes.  Therefore, 
this  change  is  administrative  and  does 
not  affect  the  initiators  of  analyzed 
events  or  assumed  mitigation  of 
accidents  or  transient  events. 

Three  of  the  changes  remove 
programs  from  TSs  based  on  present 
regulatory  controls.  Specifically  10  CFR 
50.59,  10  CFR  50.65, 10  CFR  50.71(e),  10 


CFR  50.73,  and  Performance  Indicator 
data.  Based  on  the  requirements 
residing  in  existing  regulations  it  is 
acceptable  to  remove  them  from  TS. 
Additionally,  any  changes  to  these 
programs  will  be  evaluated  based  on 
regiilatory  requirements,  no  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  will  be  allowed. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  proposed  change  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated? 

Response:  No.  The  proposed  changes 
do  not  involve  a  physical  alteration  of 
the  plant  (no  new  or  different  type  of 
equipment  will  be  installed)  or  changes 
in  methods  governing  normal  plant 
operation.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  bom 
any  previously  evaluated. 

3.  Does  the  proposed  change  involve 
a  significant  reduction  in  a  margin  of 
safety? 

Response:  No.  The  proposed  changes 
will  not  reduce  the  margin  of  safety 
because  they  have  no  effect  on  any 
safety  analysis  assumptions. 
Additionally,  the  proposed  programs  to 
be  removed  fit)m  "TSs  are  contained  in 
existing  plant  programs  required  by 
existing  regulations.  Since  any  future 
changes  to  these  programs  will  be 
evaluated,  no  significant  reduction  in  a 
margin  of  safety  will  be  allowed. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  above,  TVA  concludes 
that  the  proposed  amendment(s)  present 
no  significant  hazards  consideration 
under  the  standards  set  forth  in  10  CFR 
50.92(c),  and,  accordingly,  a  finding  of 
"no  significant  hazards  consideration" 
is  justified. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  "Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH. 
Knoxville.  Tennessee  37902. 

NRC  Section  Chief:  Richard  P. 
Correia. 
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Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 
Date  of  amendment  request:  February 

21.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Required  Actions  for  Limiting 
Conditions  for  Operation  (LCOs)  3.3.1, 
"Reactor  Trip  System  (RTS) 
Instrumentation;"  3.4.5,  "RCS  [Reactor 
Coolant  System]  Loops — MODE  3; ' 
3.4.6.  "RCS  Loops— MODE  4."  3.4.7, 
"RCS  Loops— MODE  5,  Loops  Filled;" 
3.4.8,  "RCS  Loops— MODE  5,  Loops  Not 
Filled;"  3.8.2.  "AC  Sources- 
Shutdown;"  3.8.5.  "DC  Sources- 
Shutdown;"  3.8.8,  "Inverters- 
Shutdown:"  3.8.10,  "Distribution 
Systems— Shutdown;"  3.9.3,  "Nuclear 
Instrumentation;"  3.9.5,  "Residual  Heat 
Removal  (RHR)  and  Coolant 
Circulation— High  Water  Level;"  and 
3.9.6.  "Residual  Heat  Removal  (RHR) 
and  Coolant  Circulation— Low  Water 
Level"  in  the  Wolf  Creek  Generating 
Station  Technical  Specifications  (TSs). 
The  Required  Actions  proposed  would 
suspend  operations  involving  positive 
reactivity  additions  or  RCS  boron 
concentration  reductions.  In  addition, 
the  proposed  amendment  would  revise 
Notes,  for  several  of  the  above  LCOs, 
that  preclude  reductions  in  RCS  boron 
concentration.  This  amendment  would 
revise  these  Required  Actions  and  LCO 
Notes  to  allow  small,  controlled,  safe 
insertions  of  positive  reactivity,  but 
limit  the  introduction  of  positive 
reactivity  such  that  comphance  with  the 
required  shutdown  margin  or  refueling 
boron  concentration  limits  will  still  be 
satisfied. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Overall  protection  system 
performance  will  remain  within  the 
bounds  of  the  previously  performed 
accident  analyses  since  there  are  no 
hardware  changes.  The  RTS 
instrumentation  and  reactivity  control 
systems  will  be  unaffected.  Protection 
systems  will  continue  to  function  in  a 
manner  consistent  with  the  plant  design 
basis.  All  design,  material,  and 
construction  standards  that  were 
applicable  prior  to  the  request  are 
maintained. 


The  probability  and  consequences  of 
accidents  previously  evaluated  in  the 
USAR  (Updated  Safety  Analysis  Report) 
are  not  adversely  affected  because  the 
changes  to  the  Required  Actions  and 
LCO  Notes  assure  the  limits  on  SDM 
(shutdown  margin]  and  refueling  boron 
concentration  continue  to  be  met, 
consistent  with  the  analysis 
assumptions  and  initial  conditions 
included  within  the  safety  analysis  and 
licensing  basis.  The  activities  covered 
by  this  amendment  application  are 
routine  operating  evolutions.  The 
proposed  changes  do  not  reduce  the 
capability  of  reborating  the  RCS. 

The  equipment  and  processes  used  to 
implement  RCS  boration  or  dilution 
evolutions  are  unchanged  and  the 
equipment  and  processes  are  commonly 
used  throughout  the  applicable  MODES 
imder  consideration.  There  will  be  no 
degradation  in  the  performance  of,  or  an 
increase  in  the  number  of  challenges 
imposed  on,  safety-related  equipment 
assumed  to  function  during  an  accident 
situation.  There  will  be  no  change  to 
normal  plant  operating  parameters  or 
accident  mitigation  performance. 

The  proposed  changes  will  not  alter 
any  assumptions  or  change  any 
mitigation  actions  in  the  radiological 
consequence  evaluations  in  the  USAR. 
Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  firom  any 
accident  previously  evaluated. 

There  are  no  hardware  changes  nor 
are  there  any  changes  in  the  method  by 
which  any  safety-related  plant  system 
performs  its  safety  function.  This 
amendment  will  not  affect  the  normal 
method  of  plant  operation  or  change  any 
operating  limits.  The  proposed  changes 
merely  permit  the  conduct  of  normal 
operating  evolutions  when  additional 
controls  over  core  reactivity  are 
imposed  by  the  Technical 
Specifications.  The  proposed  changes 
do  not  introduce  any  new  equipment 
into  the  plant  or  alter  the  manner  in 
which  existing  equipment  will  be 
operated.  The  changes  to  operating 
procedures  are  minor,  with 
clarifications  provided  that  required 
limits  must  continue  to  be  met.  No 
performance  requirements  or  response 
time  limits  will  be  affected.  These 
changes  are  consistent  with 
assimiptions  made  in  the  safety  analysis 
and  licensing  basis  regarding  limits  on 
SDM  and  refueling  boron  concentration. 

No  new  accident  scenarios,  transient 
precursors,  failure  mechanisms,  or 
limiting  single  failures  are  introduced  as 


a  result  of  this  amendment.  There  will 
be  no  adverse  effect  or  challenges 
imposed  on  any  safety-related  system  as 
a  result  of  this  amendment. 

This  amendment  does  not  alter  the 
design  or  performance  of  the  7300 
Process  Protection  System,  Nuclear 
Instrumentation  System,  or  Solid  State 
Protection  System  used  in  the  plant 
protection  systems. 

Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  fit)m  any 
previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
marein  of  safety. 

The  proposed  changes  do  not  alter  the 
limits  on  SDM  or  refueling  boron 
concentration.  The  nominal  trip 
setpoints  specified  in  the  Technical 
Specifications  Bases  and  the  safety 
analysis  limits  assumed  in  the  transient 
and  accident  analyses  are  unchanged. 
None  of  the  acceptance  criteria  for  any 
accident  analysis  is  changed. 

There  will  be  no  effect  on  the  manner 
in  which  sarfety  limits  or  limiting  safety 
system  settings  are  determined  nor  will 
there  be  any  effect  on  those  plant 
systems  necessary  to  assure  the 
accomplishment  of  protection  functioos. 
There  will  be  no  impact  on  the 
overpower  limit,  departure  from 
nucleate  boiling  ratio  (DNBR)  limits, 
heat  flux  hot  channel  factor  (Fq), 
nuclear  enthalpy  rise  hot  channel  factor 
(FA  H),  loss  of  coolant  accident  peak 
cladding  temperatxire  (LOCA  PCT).  peak 
local  power  density,  or  any  other  margin 
of  safety.  The  radiological  dose 
consequence  acceptance  criteria  listed 
in  the  Standard  Review  Plan  will 
continue  to  be  met. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  NW.,  Washington,  DC 
20037. 
NRC  Section  Chief:  Stephen  Dembek. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
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complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  vvas 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 

AmerGen  Energy  Company,  LLC,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
Jime  7,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  the  Oyster  Creek 
Technical  Specifications,  Section 
6.2. 2. 2. j,  to  allow  either  the  Senior 
Manager-Operations  or  an  Operations 
Manager  to  satisfy  the  Senior  Reactor 
Operator-licensed  requirement  of  this 
section. 


Date  of  Issuance:  March  25,  2002. 

Effective  date:  March  25,  2002,  and 
shall  be  implemented  within  30  days  of 
issuance 

Amendment  No.:  226. 

Facility  Operating  License  No.  DPR- 
1 6:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  25,  2001  (66  FR  38757). 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  25,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

AmerGen  Energy  Company,  LLC,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment:' 
April  6,  2001. 

Brief  description  of  amendment:  The 
amendment  allows  the  24-iiionth 
capacity  test  for  the  Diesel  Generator 
Starting  Batteries  to  be  performed 
during  plant  shutdowns  or  during  the 
24-month  on-line  Diesel  Generator 
inspection. 

Date  of  Issuance:  March  27,  2002. 

Effective  date:  March  27,  2002  and 
shall  be  implemented  within  30  days  of 
issuance 

Amendment  No.:  227. 

Facility  Operating  License  No.  DPR- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  12.  2001  (66  FR  31702). 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  27,  2002. 

No  significant  hazards  consideration 
conunents  received:  No. 

Carolina  Power  &■  Light  Company, 
Docket  No.  50-325,  Brunswick  Steam 
Electric  Plant,  Unit  1,  Brunswick 
County,  North  Carolina 

Date  of  amendment  request: 
September  18,  2001,  as  supplemented 
December  10,  2001,  and  March  5,  2002. 

Description  of  amendment  request: 
The  amendment  revises  the  Safety  Limit 
Minimum  Critical  Power  Ratio 
(SLMCPR)  values  contained  in  TS 
2.1.1.2,  and  revises  the  SLMCPR  values 
fi-om  1.10  to  1.12  for  two  recirculation 
loop  operation,  and  from  1.11  to  1.14  for 
single  recirculation  loop  operation. 

Date  of  issuance:  March  22,  2002. 

Effective  date:  March  22,  2002. 

Amendment  No.:  220. 

Facility  Operating  License  No.  DPR- 
71 :  The  amendment  changes  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  17,  2001  (66  FR 
52797).  The  December  10,  2001,  and 


March  5,  2002,  supplements  contained 
clarifying  information  only,  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  initial  Federal  Register 
notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safefy  Evaluation  dated  March  22,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269.  50-270,  and  50-267,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
March  29,  2001. 

Brief  description  of  amendments:  The 
amendments  remove  the  NOTE  that 
temporarily  waived  the  upper  limits  of 
Technical  Specifications  3.8.1.9;  thus, 
these  amendments  restore  the  original 
requirements  of  Surveillance 
Requirement  3.8.1.9.  In  addition,  these 
amendments  reduce  the  time  delay 
specified  in  TS  3.8.1.17  from  12  seconds 
to  5  seconds.  These  amendments  will  be 
implemented  when  the  digital  governor 
modifications  have  been  implemented 
on  both  Keowee  Hydroelectric  Units. 

Date  of  Issuance:  March  20,  2002. 

Effective  date:  As  of  the  date  of 
completion  of  digital  governor 
modifications  on  both  Keowee 
Hydroelectric  Units,  and  shall  be 
implemented  within  30  days  of  the  date 
of  completion  of  such  modifications,  but 
no  later  than  April  30,  2005. 

Amendment  Nos.:  322/322/323. 

Renewed  Facility  Operating  License 
Nos.  DPR-38.  DPR-47.  and  DPR-55: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  2,  2001  (66  FR  22029). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safefy 
Evaluation  dated  March  20,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
October  2,  2001,  as  supplemented  by 
letter  dated  January  31,  2002. 

Brief  description  of  amendment:  The 
amendment  changes  the  technical 
specifications  definition  of  reactor  trip 
system  response  time  and  engineered 
safefy  feature  response  time  to  allow  use 
of  either  an  allocated  or  a  measured 
response  time  for  select  sensors  in  these 
two  systems. 

Date  of  issuance:  March  26,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  fi'om  the  date  of  issuance. 
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Amendment  No.:  239. 

Facility  Operating  License  No.  NPF-6: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  31.  2001  (66  FR 
55016).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  26,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc..  Docket  No.  50- 
368.  Arkansas  Nuclear  One.  Unit  No.  2. 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
October  2.  2001. 

Brief  description  of  amendment:  the 
amendment  relocates  the  Technical 
Specification  requirement  that  the 
reactor  core  be  subcritical  for  a 
minimum  of  175  hours  prior  to 
discharge  of  more  than  70  assemblies  to 
the  spent  fuel  pool,  to  the  technical 
requirements  manual. 

Date  of  issuance:  April  1,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  No.:  240. 

Facility  Operating  License  No.  NPF-6: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  31,  2001  (66  FR 
55016).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 

April  1,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Docket  No. 
50-247,  Indian  Point  Nuclear 
Generating  Unit  No.  2,  Westchester 
County,  New  York 

Date  of  application  for  amendment: 
September  20,  2001. 

Brief  description  of  amendment:  The 
amendment  allows  the  one-time 
extension  of  the  intervals  for  selected 
Technical  Specification  (TS) 
surveillance  requirements  associated 
with  the  volume  control  tank,  residual 
heat  removal  system,  emergency  diesel 
generators,  and  shock  suppressors 
(snubbers).  In  addition,  the  amendment: 
(1)  Corrects  the  channel  functional  test 
interval  in  Items  3  and  4  of  TS  Table 
4.10-2  and  Items  4  and  5  of  Table  4.10- 
4,  (2)  deletes  the  alternate  inspection 
requirements  for  the  steam  generator 
snubbers,  (3)  removes  the  reference  to  a 
prior  one-time  extension  of  checks, 
calibrations,  and  tests  for  certain 
instnunent  channels  in  TS  Table  4.1-1 
that  is  no  longer  applicable. 

The  amendment  would  enable  the 
tests  to  be  performed  during  the  next 


refueling  outage  starting  no  later  than 
November  19,  2002. 

Date  of  issuance:  March  27,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 

days. 

Amendment  No.:  225. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  31,  2001  (66  FR 
55014).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
March  27,  2002. 

No  significant  hazards  consideration 

comments  received:  No. 

Entergy  Nuclear  Operations,  Docket  No. 
50-247,  Indian  Point  Nuclear 
Generating  Unit  No.  2.  Westchester 
County,  New  York 

Date  of  application  for  amendment: 
December  11,  2000,  as  supplemented  on 
November  5  and  December  7,  2001. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  3.1.F.2.a,  "Primary  to 
Secondary  Leakage,"  and  TS  4.13.A.3.f, 
"Steam  Generator  Tube  Inservice 
Surveillance,"  based  on  the  prior 
replacement  of  the  steam  generators 
(SGs).  Specifically,  the  changes  (1) 
revise  the  primary  to  secondary  leakage 
limits  and  (2)  delete  the  requirements 
associated  with  tube  sleeve  repair,  SG 
tube  denting,  and  F*  repair 
classification  and  criteria.  The 
associated  TS  Bases  have  been  modified 
accordingly.  In  addition,  the 
amendment  includes  several  related 
administrative  changes. 

Date  of  issuance:  April  2,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  31 

days. 

Amendment  No.:  226. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  24,  2001  (66  FR  7673). 
The  November  5  and  December  7,  2001, 
letters  provided  clarifying  information 
that  did  not  expand  the  application 
beyond  the  scope  of  the  notice  or 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  2.  2002. 

No  significant  hazards  considOTation 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 
Date  of  amendment  request:  July  9, 
2001,  as  supplemented  by  letters  dated 


October  23,  2001,  January  17,  and 
Fehruary  1,2002. 

Brief  description  of  amendment:  This 
Technical  Specification  (TS)  change 
removes  TS  requirements  that  will  no 
longer  be  applicable  following 
replacement  of  the  part-length  control 
element  assemblies  with  five-element 
full-length  control  element  assemblies 
(CEAs)  and  removal  of  the  four-element 
CEAs  on  the  core  periphery. 

Date  of  issuance:  March  21,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  182. 

Facility  Operating  License  No.  NPF- 
38:  The  amendment  revised  the 
Technical  Specifications. 

Date  ofimtial  notice  in  Federal 
Register:  August  8,  2001  (66  FR  41617). 
The  supplement  letters  dated  October 
23,  2001,  January  17,  and  February  1, 
2002,  contained  clarifying  information 
only,  and  did  not  change  the  initial  no 
significant  hazards  consideration 
determination,  or  expand  the  scope  of 
the  initial  application. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  21,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
September  21,  2001,  as  supplemented 
by  letters  dated  December  10,  2001,  and 
January  16  and  21,  2002. 

Brief  description  of  amendment:  This 
amendment  authorizes  changes  to  the 
Waterford  Steam  Electric  Station,  Unit 
3,  Operating  License  and  Technical 
Specifications  associated  with  an 
increase  in  the  licensed  power  level 
from  3,390  Megawatts  thermal  (MWt)  to 
3,441  MWt.  These  changes  are  made 
possible  by  increased  feedwater  flow 
measurement  accuracy  to  be  achieved 
by  utilizing  high  accuracy  ultrasonic 
flow  measurement  instrumentation. 

Date  of  issuance:  March  29,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  183. 

Facility  Operating  License  No.  NPF- 
38:  The  amendment  revised  the 
Operating  License  and  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  31.  2001  (66  FR 
55017).  The  supplement  letters  dated 
December  10,  2001,  and  January  16  and 
21,  2002,  contained  clarifying 
information  only,  and  did  not  change 
the  initial  no  significant  hazards 
consideration  determination,  or  expand 
the  scope  of  the  initial  application. 


Federal  Register / Vol.  67,  No.  73 /Tuesday,  April  16,  2002 /Notices 


18653 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  29,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant,  Units  3  and  4.  Miami-Dade 
County,  Florida 

Date  of  application  for  amendments: 
January  16,  2002  as  supplemented 
February  7,  2002. 

Brief  description  of  amendments:  The 
amendments  modified  Technical 
Specification  Surveillance  Requirement 
4.8.1.1.2.g.7  to  permit  performance  of 
the  required  emergency  diesel  generator 
functional  testing  during  power 
operation  as  an  alternative  to  its 
performance  during  shutdown. 

Date  of  issuance:  March  21,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos:  221  and  215. 

Facility  Operating  License  Nos.  DPR- 
3 1  and  DPR-41:  Amendments  revised 
ike  Technical  Specifications. 

I  Date  of  initial  notice  in  Federal 
Register:  February  5,  2002  (67  FR 
5328).  The  licensee's  February  7,  2002, 
supplemental  information  did  not  affect 
the  original  no  significant  hazards 
consideration  determination,  and  did 
not  expand  the  scope  of  the  request  as 
noticed  on  February  5,  2002. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  21,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

North  Atlantic  Energy  Service 
Corporation,  et  al.  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

I  Date  of  amendment  request:  August  6, 
2001,  as  supplemented  on  November  2, 
2001,  and  February  2,  2002. 

Description  of  amendment  request: 
The  amendment  changes  the  Technical 
Specifications  Sections  1.9,  "Core 
Alterations."  1.14,  "Engineered  Safety 
Features  Response  Time,"  and  1.29, 
'  'Reactor  Trip  Response  Time. ' ' 
I  Date  of  issuance:  April  3,  2002.  " 
I  Effective  date:  As  of  its  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  81. 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  28,  2001  (66  FR 
59509).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  3,  2002. 


No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
November  1,  2001. 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  to  allow  a  one-time 
extension  of  the  allowed  outage  time  for 
the  control  room  emergency  filtration 
system  (CREFS)  from  7  days  to  30  days. 
The  licensee  requested  this  one-time 
change  in  order  to  implement 
modifications  to  CREFS. 

Date  of  issuance:  March  29,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  203  and  208. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  28,  2001  (66  PR 
59510).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
March  29,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Omaha  Public  Power  District,  Docket 
.  No.  50-285,  Fort  Calhou  Station,  Unit 
No.  1,  Washington  County,  Nebraska- 
Date  of  amendment  request: 
December  14,  2001. 

Brief  description  of  amendment:  The 
amendment  removes  requirements  for 
having  the  equipment  hatch  closed  with 
four  (4)  bolts,  and  one  door  of  the 
personnel  access  lock  (PAL)  closed 
during  core  alterations  and  refueling 
operations.  The  technical  specifications 
("TS)  for  other  containment  penetrations 
were  modified  to  be  closed  by  an 
operable  ventilation  isolation  actuation 
signal  from  one  gaseous  radiation 
monitor  during  core  alterations  and 
refueling  operations.  The  amendment 
also  modified  the  requirements  for 
radiation  monitors  during  core 
alterations  and  refueling  operations.  The 
TS  Bases  that  were  affected  by  the 
changes  described  above  were  modified. 
This  amendment  is  based  upon  the 
alternate  source  term  design  basis  site 
boundary  and  control  room  dose 
analyses  previously  reviewed  and 
approved  by  the  staff  by  Amendment 
No.  201  on  December  14,  20Cfl. 
Date  of  issuance:  March  26,  2002. 
Effective  date:  March  26,  2002,  and 
shall  be  implemented  within  60  days 
from  the  date  of  its  issuance.  The 


implementation  of  the  amendment 
requires  the  commitments  made  by  the 
licensee  in  Attachment  4  of  its 
December  14,  2001,  letter  and  as 
discussed  in  the  staffs  safety 
evaluation.  These  commitments  are  to 
be  in  place  prior  to  any  core  alterations 
or  refueling  operations. 

Amendment  No.:  20^. 

Facility  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  22,  2002  (67  FR  2926). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  26,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
December  14,  2001,  as  supplemented  by 
letter  dated  March  21,  2002. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  3.7(4)  to  allow  the 
surveillance  tests  to  be  performed  on  a 
refueling  frequency.  In  addition,  the 
staff  reviewed  the  documentation  to 
correct  the  docket  concerning 
inconsistencies  in  the  1973  Fort 
Calhoun  Station  (FCS)  Safety  Evaluation 
Report  (SER)  associated  with  the  13.8 
kV  tiransmission  line  capability 
associated  with  TS  3.7(4)  in  accordance 
with  OPPD's  request. 

Date  of  issuance:  March  26,  2002. 

Effective  date:  March  26,  2002  ,  to  be 
implemented  within  30  days  from  the 
date  of  issuance. 

Amendment  No.:  205. 

Facility  Operating  License  No.  DPR- 
40:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register :]an\iaxy  22,  2002  (67  FR  2927). 
The  March  21,  2002,  supplemental  letter 
provided  additional  information  that 
clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  staff's 
original  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  26,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
March  21,  2001,  as  supplemented  by 
letter  dated  January  11,  2002. 
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Brief  description  of  amendments:  The 
amendments  revise  the  operating 
license  of  each  unit  to  delete  those 
license  conditions  that  have  been 
completed  and  are  no  longer  required 
and  to  make  other  corrections  and 
editorial  changes. 

Date  of  issuance:  March  27.  2002. 

Effective  date:  March  27,  2002.  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  2-185;  Unit 
3-176. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Facility  Operating  Licenses. 

Date  of  initial  notice  in  Federal 
Register:  AprU  18.  2001  (66  FR  20009). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  27,  2002.  The 
January  11,  2002,  supplemental  letter 
provided  additional  information  that 
clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  NRC 
staff's  original  proposed  no  significant 
hazards  consideration  determination. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company. 
Inc..  Docket  Nos.  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant.  Units  1 
and  2.  Houston  County.  Alabama 

Date  of  amendments  request:  August 
25,  2000,  as  supplemented  by  letter 
dated  November  2,  2001. 

Brief  description  of  amendments:  The 
amendments  revise  the  Updated  Final 
Safety  Analysis  Report  described  offsite 
dose  analyses  based  on  changes  to  the 
letdown  flow  rate  and  iodine  spike 
postulated  concurrent  with  the  Main 
Steam  Linp  Break  or  a  Steam  Generator 
Tube  Rupture. 
Date  of  issuance:  April  4,  2002. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  154/146. 
Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8:  Amendments  revise  the 
Updated  Final  Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register:  March  7.  2001  (66  FR  13807). 
The  supplement  dated  November  2, 
2001.  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
August  5,  2000,  application  nor  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  4,  2002. 
No  significant  hazards  consideration 
comments  received:  No. 


Ten/iess«p  Valley  Authority,  Jkxket 
Nos.  50-260  and  50-296.  Bmwns  Ferry 
Nuclear  Plant.  Units  2  and  3,  Limestone 
County,  Alabama 

Date  of  application  for  amendments: 
August  17,  2001,  as  supplemented 
December  14,  20Q1,  and  February  6, 
2002. 

Brief  description  of  amendments:  The 
amendments  revised  the  pressure- 
temperature  limits  for  the  reactor 
pressure  vessel. 

Date  of  issuance:  March  28.  2002. 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  60  days. 

Amendment  Nos.:  275  and  233. 

Facility  Operating  License  Nos.  DPR- 
52  and  DPR-68:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  19,  2001  (66  FR 
48291).  The  December  14.  2001.  and 
February  6.  2002.  letters  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  original  Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  28.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority.  Docket  No. 
50-296.  Browns  Ferry  Nuclear  Plant. 
Unit  3.  Limestone  County.  Alabama 

Date  of  application  for  amendment: 
November  1,  2001,  as  supplemented 
March  15,  2002. 

Brief  description  of  amendment:  The 
amendment  revised  the  safety  limit 
minimum  critical  power  ratio  values  in 
Technical  Specification  2.1.1.2. 

Date  of  issuance:  March  29,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  234. 

Facility  Operating  License  No.  DPR- 
68:  Amendment  revised  the  technical 
specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  8.  2002  (67  FRN  933). 
The  March  15.  2002.  letter  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  original 
amendment  request  or  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Conmiission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  29,  2002 

No  significant  hazards  consideration 
comments  received:  No. 


TXU  Generation  Company  LP.  Docket 
Nos.  50-445  and  50-446,  Comanche 
Peak  Steam  Electric  Station.  Unit  Nos. 
1  and  2,  Somervell  County.  Texas 

Date  of  amendment  request:  June  19, 
2002,  as  supplemented  by  letters  dated 
August  15,  August  31,  November  20, 
and  December  17,  2001. 

Brief  description  of  amendments:  The 
application,  as  supplemented,  requested 
that  the  antitrust  conditions,  contained 
in  Appenix  C  of  Facility  Operating 
Licenses  Nos.  NPF-87  and  NPF-89  for 
Comanche  Peak  Steam  Electric  Station, 
Units  1  and  2,  respectively,  be  deleted. 

Date  of  issuance:  March  22,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos. :  94  and  94. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments  delete 
Appendix  C  from  the  Licenses. 

Date  of  initial  notice  in  Federal 
Register:  August  20,  2001  (66  FR 
43595).  The  supplemental  letters 
provided  clarifying  information  that  did 
not  change  the  staff's  proposed  no 
significant  hazards  consideration 
determination  or  expand  the  application 
beyond  the  scope  of  the  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendments  are  contained  in  a 
Safety  Evaluation  dated  March  22,  2002, 
and  its  attachment. 

No  significant  hazards  consideration 
comments  received:  No. 

TXU  Generation  Company  LP.  Docket 
Nos.  50-445  and  50-446.  Comanche 
Peak  Steam  Electric  Station,  Unit  Nos. 
1  and  2.  Somervell  County,  Texas 

Date  of  amendment  request:  October 
25,  2001,  as  supplemented  by  letter 
dated  February  18,  2002. 

Brief  description  of  amendments:  The 
amendments  revise  "Technical 
Specification  (TS)  4.2.1,  "Fuel 
Assemblies,"  for  Comanche  Peak  Steam 
Electric  Station  (CPSES),  Units  1  and  2, 
to  allow  the  use  of  ZIRLO™  test 
assemblies  and  to  further  allow,  "*  *  * 
A  limited  number  of  lead  test 
assemblies  *  *  *be  placed  in  non- 
limiting  core  regions." 

Date  of  issuance:  March  26,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  95  and  95. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  1 2 ,  2001  (66  FR 
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64306).  The  supplemental  letter  dated 
February  18,  2002,  provided  clarifying 
information  that  did  not  change  the 
staff's  original  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  original  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  26,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482.  Wolf 
Creek  Generating  Station.  Coffey 
County.  Kansas 

'  Date  of  amendment  request:  April  3 , 

2001,  as  supplemented  by  letters  dated 
October  22  and  December  18,  2001,  and 
March  7,  2002. 

Brief  description  of  amendment:  The 
amendment  relocates  certain  reactor 
coolant  system  cycle-specific  parameter 
limits  from  the  technical  specifications 
(TS)  to  the  Core  Operating  Limits  Report 
(COLR),  and  thus  expands  the  COLR. 
Additionally,  TS  5.6.5,  "Core  Operating 
Limits  Report  (COLR),"  is  revised  to 
allow  topical  reports  to  be  identified  by 
tUle  and  number  only. 

Date  of  issuance:  March  28,  2002. 

Effective  date:  March  28,  2002,  and 
shall  be  implemented,  including 
relocating  the  requirements  from  the 
TSs  to  the  COLR,  as  specified  in  the 
licensee's  letters  of  April  3,  October  22, 
and  December  18,  2001,  and  March  7. 

2002,  and  the  Safety  Evaluation 
attached  to  Amendment  No.  144,  prior 
to  the  startup  from  Refueling  Outage  12, 
which  is  scheduled  for  the  spring  of 
2P02. 

Amendment  No.:  144. 

Facility  Operating  License  Nb.  NPF- 
42:  The  eimendment  revised  the 
Technical  Specifications. 

I  Date  of  initial  notice  in  Federal 
Register:  May  2,  2001  (66  FR  22036) 
and  February  5,  2002  (67  FR  5342).  The 
March  7,  2002,  supplemental  letter 
provided  additional  clarifying 
information  that  did  not  expand  the 
scope  of  the  application  as  noticed  and 
did  not  change  the  staff's  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  28,  2002. 

No  significant  hazards  consideration 
aomments  received:  No. 


Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Co.nsideration  and 
Opportunity  for  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10.  CFR  Chapter  I. 
which  are  set  forth  in  the  license 
amendment 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  waS 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportimity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
conunimication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failiire  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resimiption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportiinity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 


opportunity  for  public  conunent.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  M  the  Commission  has 
prepared  an  enviroimiental  assessment 
under  the  special  circumstances 
provision  in  *0  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rbckville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Dociunents  Assess  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/NRC/ADAMS/index.html. 
If  you  do  not  have  access  to  ADAMS  or 
if  there  are  problems  in  accessing  the 
docvunents  located  in  ADAMS,  contact 
the  NRC  Public  Document  room  (PDR) 
Reference  staff  at  1-800-397-4209,  304- 
415-4737  or  by  e-mail  to  pdr@iirc.gov. 

The  Commission  is  also  offering  an 
opportimity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By  May 
16,  2002,  the  Ucensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
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interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Conxmission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  part 
2.  hiterested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor).  Rockville.  Maryland  20852.  and 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site.  http://www.nTC.gov  (the  Electronic 
Reading  Room).  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiire  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 


the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportxmity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville.  Maryland  20852. 
by  the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a){l)(i)-(v)  and  2.714(d). 


Calvert  Cliffs  Nuclear  Power  Plant.  Inc., 
Docket  No.  50-318,  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  No.  2.  Calvert 
County,  Maryland 

Date  of  application  for  amendment: 
April  1,  2002. 

Brief  description  of  amendment:  The 
amendment  increases  the  allowed 
outage  time  of  one  train  of  the  control 
room  emergency  ventilation  system 
fitjm  14  to  21  days  (for  the  loss  of  the 
emergency  power  supply  only).  This  is 
a  one-time  change  to  support  corrective 
maintenance  and  inspections  of  the  lA 
diesel  generator  during  the  Unit  1 
refueling  outage. 

Date  of  issuance:  April  4.  2002. 

Effective  date:  As  of  the  date  of 
issuance. 

Amendment  No.:  227. 

Renewed  License  No.  DPR-69: 
Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No.  The  Commission's   . 
related  evaluation  of  the  amendment, 
finding  of  emergency  circumstances, 
and  final  determination  of  no  significant 
hazards  consideration,  are  contained  in 
a  Safety  Evaluation  dated  April  4. 2002. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockvilie.  Maryland,  this  8th  day 
of  April  2002. 
Ledyard  B.  N4arsh, 

Acting  Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-6866  Filed  4-15-02;  8:45  am) 

BNJJNO  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  35-27515;  70-10019] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  aniended 
("Act') 

April  9,  2002. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 

Reference. 

Interested  persons  wishing  to 
conmient  or  request  a  hearing  on  the 
application(s)  and/or  declaration(8) 
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should  submit  their  views  in  writing  by 
May  6.  2002,  to  the  Secretary.  Securities 
and  Exchange  Commission. 
Washington.  DC  20549-0609.  and  serve 
a  copy  od  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
fiacts  or  law  that  are  disputed.  A  person 
who  so  requests  vrill  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  May  6.  2002,  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Xcel  Enei^  Inc..  et  al.  (70-10019) 

Xcel  Energy  Inc.  ("Xcel"),  a  registered 
holding  company;  Northern  States 
Power  Company  (Mirmesota)  ("NSP- 
M").  Northern  States  Power  Company 
(Wisconsin)  ("NSP-W").  Public  Service 
Company  of  Colorado  ("PSCO"),  and 
Southwestern  Public  Service  Company 
f'SPS"),  four  wholly  owned  public 
utility  subsidiary  companies  of  Xcel; 
XERS  toe.  ("XERS"),  a  nonuUlity 
subsidiary  company  of  Xcel;  Xcel 
Energy  Markets  Holdings  Inc. 
("XEMH").  an  intermediate  holdmg 
company  of  Xcel;  and  e  prime  inc.  ("e 
prime"),  a  nonutility  subsidiary 
company  of  Xcel.  all  located  at  800 
Nicollet  Mall,  Mirmeapolis.  Miimesota 
55402.  (collectively,  "Applicants")  have 
filed  an  application-declaration 
("Application")  with  the  Commission 
under  sections  6(a).  7.  9(a).  10  and  12(b) 
of  the  Act  and  rules  45  and  54  imder  the 
Act. 

L  Applicants  seek  authority  for:  (a) 
SP-M  and  PSCO  to  expand  their 
appliance  warranty  and  repair  programs 
offered  to  residential  customers  to 
include  home  inspections  and  electrical 
and  plumbing  services;  (b)  NSP-W.  SPS 
and  XERS  to  offer  similar  home  services 
to  residential  customers  that  NSP-M 
and  PSCO  offer,  includmg  the  proposed 
home  inspections  and  electrical  and 
plumbing  services;  (c)  XEMH.  e  prime 
and  their  current  and  future  subsidiaries 
to  engage  in  energy  marketing  and 
brokering  activities  in  Canada;  and 
XEMH.  e  prime  and  Xcel  to  invest  up  to 
$750  million  in  various  energy  assets 
that  are  mcidental  and  related  to  their 
marketing  and  brokering  business. 

Expanded  Home  Services 

NSP  has  operated  an  appliance 
warranty  and  repair  program  for  several 
years  that  was  approved  as  part  of  the 
Northern  States  Power/New  Century 
Energies  merger  (HCAR  No.  27212. 


August  16,  2000)  ("Merger  Order").  The 
program,  called  NSP  Advantage  Service, 
provides  a  warranty  and  repair  program 
for  residential  customers  for  heatmg  and 
air  conditioiung  systems,  water  heaters, 
refrigerators,  dishwashers  and  clothes 
washers.  Similarly,  PSCO  provides 
repair  services  and  warranties  to 
residential  customers  in  connection 
with  certain  household  appliances. 
Additionally,  PSCO  may  lease  certam 
large  appliances,  such  as  heating, 
ventilation  and  air  conditioning 
systems,  lighting  systems  and  chillers  to 
industrial  customers.  PSCO's  services 
were  approved  in  a  prior  Commission 
order  (HCAR  No.  26748,  August  1, 
1997). 

NSP-W  and  SPS  desire  to  engage  in 
residential  services  similar  to  those 
currently  provided  by  NSP-M  and 
PSCO;  and  all  four  of  the  utility 
subsidiaries,  NSP-M,  NSP-W.  PSCO 
and  SPS,  desire  to  expand  these  services 
to  include  electrical  and  plumbing 
services  as  well  as  associated  home 
inspections  for  customers  in  their 
service  territories.  Applicants  state  that 
the  provision  of  electrical  and  plimibing 
services  and  home  inspections  is  a 
logical  extension  of  the  current  services 
they  provide. 

Applicants  state  that  it  may  become 
desirable  at  some  pomt  to  have  these 
same  types  of  residential  services 
provided  by  an  unregulated  affiliate, 
such  as  XERS,  either  in  lieu  of.  or  in 
addition  to.  the  utility  subsidiaries 
providing  these  services.  To  the  extent 
the  provision  of  these  services  by  XERS 
would  not  otherwise  already  be 
permitted  imder  the  Act,  Applicants 
request  authority  for  XERS  to  engage  in 
the  same  residential  services. 

Energy  Marketing  and  Brokering 

to  the  Merger  Order,  the  Commission 
authorized  the  retention  of  e  prime's 
energy  marketing  and  brokering 
business  in  the  United  States.  At  that 
time,  e  prime  conmiitted  that  it  would 
not  directly  or  indirectly  engage  in 
energy  marketing  and  brokering 
activities  outside  the  United  States 
without  separate  Commission 
authorization.  E  prime  is  now  seeking 
authority  to  engage  in  brokermg  and 
marketing  of  electricity,  natural  gas  and 
other  energy  commodities  to  Canada. 

Acquisition  of  Energy  Assets 

Xcel,  XEMH  and  e  prime  request 
authority  to  tovest.  firom  time  to  time, 
directly  or  mdirectly  through  their 
current  or  future  subsidiaries  up  to  $750 
million  ("tovestment  Limitation") 
through  December  31.  2005 
("Authorization  Period")  to  construct  or 
acquire  gas  and  other  energy  assets  that 


are  incidental  and  related  to  their 
energy  marketing  and  brokering 
bustoess  ("Energy  Assets")  or  to  acquire 
one  or  more  ensttog  or  new  companies 
substantially  all  of  whose  physical 
properties  consist  or  will  consist  of 
Energy  Assets.  Applicants  state  that 
Energy  Assets  include,  but  are  not 
limited  to,  natural  gas  production, 
gathering,  processmg.  storage  and 
fransportation  facilities  and  equipment; 
liquid  oil  reserves  and  storage  facilities; 
and  associated  facilities.  Energy  Assets 
(or  equity  assets  of  companies  owning 
Energy  Assets)  may  be  acquired  for  cash 
or  to  exchange  for  common  stock  of 
Xcel  or  other  securities  of  Xcel  or  e 
prime  or  any  combination  of  these.  If 
,  common  stock  of  Xcel  is  used  as 
consideration  for  an  acquisition,  the 
market  value  of  the  stock  on  the  date  of 
issuance  will  be  coimted  agatost  the 
proposed  tovestment  Limitation. 
Applicants  state  that  under  no 
circimistances  will  the  acquisition  and 
ovraership  of  Energy  Assets  cause  e 
prime  or  any  subsidiary  of  e  prime  to  be 
or  become  an  "electric  utility  company" 
or  a  "gas  utility  company."  as  defined 
to  section  2(a)(3)  and  2(a)(4)  of  the  Act. 
Applicants  state  that  gas  marketers 
today  must  be  able  to  offer  their 
customers  a  variety  of  value-added,  or 
"bundled"  services,  such  as  gas  storage 
and  processing,  and  must  have  the 
flexibility  to  acquire  or  construct  such 
supply  facilities  in  order  to  compete  to 
today's  market. 

Applicants  state  that  it  is  the 
totention  of  e  prime  to  add  to  e  prime's 
and  its  subsidiaries'  existing  base  of 
non-utility,  marketing-related  assets  as 
and  when  market  conditions  warrant, 
whether  through  acquisitions  of  specific 
assets  or  groups  of  assets  that  are  offered 
for  sale  or  by  acquiring  existing 
companies  (for  example,  other  gas  or 
power  markettog  companies  which  own 
significant  physical  assets  to  the  areas  of 
gas  production,  processing,  storage, 
transportation  or  generation). 
Applicants  state  that  it  is  e  prime's 
objective  to  control  a  substantial 
portfolio  of  Energy  Assets  that  would   ■. 
provide  the  Xcel  system  with  the 
flexibility  and  capacity  to  compete  for 
sales  in  all  major  markets  to  the  United 
States  and  in  Canada. 

Xcel  requests  authorization  to  issue 
securities  to  order  to  finance  the 
purchase  or  construction  of  Energy 
Assets  or  the  purchase  of  the  securities 
of  companies  owning  Energy  Assets  in 
an  aggregate  amoimt  not  to  exceed  the 
tovestment  Limitation.  These  securities 
might  consist  of  any  combtoation  of  (i) 
shares  of  common  stock  of  Xcel.  (ii) 
borrowings  by  Xcel  from  banks  or  other 
financial  institutions  under  credit  Itoes 
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or  otherwise,  (iii)  guarantees  by  Xcel  of 
indebtedness  issued  by  e  prime  or  any 
existing  or  new  subsidiary  of  e  prime,  or 
(iv)  guarantees  by  Xcel  of  securities 
issued  by  any  special  purpose  Hnancing 
subsidiary  of  Xcel  organized  specifically 
for  the  purpose  of  financing  any  such 
acquisition.  The  maturity  dates,  interest 
rates,  and  other  provisions  of  any 
securities  issued  and  sold  as  well  as  any 
associated  commitment,  placement, 
underwriting  or  selling  agent  fees, 
commissions  and  discounts  will  be 
established  by  negotiation  or 
competitive  bidding  and  will  be 
reflected  in  the  applicable 
documentation  setting  forth  the  terms. 
Xcel,  however,  will  not  issue  and  sell 
any  securities  at  interest  rates  in  excess 
of  those  generally  obtainable  at  the  time 
of  pricing  or  repricing  for  securities 
having  the  same  or  reasonably  similar 
maturities;  having  reasonably  similar 
terms,  conditions  and  features;  and 
being  issued  by  utility  companies  or 
utility  holding  companies  of  the  same  or 
reasonably  comparsible  credit  quality  as 
determined  by  Uie  competitive  capital 
markets. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  02-9148  Filed  4-15-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[InvMtment  Company  Act  Retoas*  No. 
25517;  812-12414] 

AssetMark  Funds  and  AssetMark 
Investment  Services,  Inc.;  Notice  of 
Application 

April  9,  2002. 

agency:  Securities  and  Exchange 

Commission  ("SEC"  or  "Commission"). 

ACTION:  Notice  of  an  application  for  an 
order  imder  section  6(c)  of  the 
Investment  Compacty  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
15(a)  of  the  Act  and  rule  18f-2  under  the 
Act,  as  well  as  from  certain  disclosure 
requirements. 

SUMMARY  OF  THE  APPUCATKM:  AssetMark 
Funds  (the  "Trust")  and  AssetMark 
Investment  Services,  Inc.  (the 
"Advisor")  (together,  "Applicants") 
request  an  order  that  would  permit  them 
to  enter  into  and  materially  amend 
subadvisory  agreements  without 
shareholder  approval  and  grant  relief 
from  certain  disclosure  requirements. 


FMJNG  DATES:  The  application  was  filed 
on  January  16,  2001,  and  amended  on 
April  9,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  3,  2002,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW,  Washington,  DC  20549- 
0609.  Applicants,  2300  Contra  Costa 
Blvd.,  Suite  425,  Pleasant  Hill,  CA 
94523-3967. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Greenlees,  Senior  Coimsel, 
at  (202)  942-0581,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEiENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
NW.  Washington,  DC  20549-0102 
(telephone  (202  942-8090). 

Applicants'  Representations 

1.  The  Trust,  a  Delaware  business 
trust,  is  registered  under  the  Act  as  an 
open-end  management  investment 
company.  The  Trust  currently  is 
comprised  of  eight  series  (each  a 
"Fimd,"  collectively,  the  "Funds"), 
each  with  its  own  investment  objectives 
and  policies.^ 

2.  The  Advisor,  registered  imder  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act"),  serves  as  the 
investment  adviser  to  the  Fxmds 


'  Applicants  also  request  relief  with  respect  to 
future  series  of  the  Trust  and  any  other  registered 
open-end  management  investment  companies  and 
their  series  that  in  the  future  (a)  are  advised  by  the 
Advisor  or  any  entity  controlling,  controlled  by.  or 
under  common  control  with  the  Advisor;  (b)  use  the 
Advisor/Manager  structure  described  in  the 
application:  and  (c)  comply  with  the  terms  and 
conditions  in  the  application  ("Future  Funds." 
included  in  the  term  "Funds").  The  Trust  is  the 
only  existing  registered  open-end  management 
investment  company  that  currently  intends  to  rely 
on  the  requested  order.  If  the  name  of  any  Fund 
contains  the  name  of  a  Manager  (as  defined  below), 
it  will  be  preceded  by  the  name  of  the  Advisor. 


pursuant  to  an  investment  advisory 
agreement  with  the  Trust  ("Advisory 
Agreement")  that  was  approved  by  the 
board  of  trustees  of  the  Trust  (the 
"Board"),  including  a  majority  of  the 
trustees  who  are  not  "interested 
fiersons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Trustees"), 
and  by  each  Fund's  initial  shareholder. 
Under  the  terms  of  the  Advisory 
Agreement,  the  Advisor  provides 
investment  advisory  services  for  each 
Fund  and  may  hire  one  or  more 
subadvisers  ("Managers")  to  exercise 
day-to-day  investment  discretion  over 
the  assets  of  the  Fimd  pursuant  to 
separate  investment  advisory 
agreements  ("Management 
Agreements").  All  current  and  future 
Managers  will  be  registered  imder  the 
Advisers  Act  or  exempt  from 
registration.  Managers  are  recommended 
to  the  Board  by  the  Advisor  and  selected 
and  approved  by  the  Board,  including  a 
majority  of  the  Independent  Trustees. 
The  Advisor  compensates  each  Manager 
out  of  the  fees  paid  to  the  Advisor  by 
the  applicable  Fimd. 

3.  Subject  to  Board  review,  the 
Advisor  selects  Managers  for  the  Funds, 
monitors  and  evaluates  Manager 
performance,  and  oversees  Manager 
compliance  with  the  Fimds'  investment 
objectives,  policies,  and  restrictions. 
The  Advisor  recommends  Managers 
based  upon  research,  the 
recommendations  of  consultants,  and  a 
number  of  factors  used  to  evaluate  their 
skills  in  managing  assets  pursuant  to 
particular  investment  objectives.  The 
Advisor  also  recommends  to  the  Board 
whether  a  Manager's  Management 
Agreement  should  be  renewed, 
modified  or  terminated. 

4.  Applicants  request  relief  to  permit 
the  Advisor,  subject  to  Board  approval, 
to  enter  into  and  materially  amend 
Management  Agreements  without 
shareholder  approval.  The  requested 
relief  will  not  extend  to  a  Manager  that 
is  an  affiliated  person,  as  defined  in 
section  2(a)(3)  of  the  Act,  of  the  Trust  or 
the  Advisor,  other  than  by  reason  of 
serving  as  a  Manager  to  one  or  more  of 
the  Funds  (an  "Affiliated  Manager"). 

5.  Applicants  also  request  an 
exemption  from  the  various  disclosure 
provisions  described  below  that  may 
require  the  Funds  to  disclose  the  fees 
paid  by  the  Advisor  to  the  Managers.  An 
exemption  is  requested  to  permit  the 
Trust  to  disclose  for  each  Fund  (as  both 
a  dollar  amount  and  as  a  percentage  of 

a  Fxmd's  net  assets):  (a)  aggregate  fees 
paid  to  the  Advisor  and  Affiliated 
Managers;  and  (b)  aggregate  fees  paid  to 
Managers  other  than  Affiliated 
Managers  ("Aggregate  Fee  Disclosure"). 
For  any  Fimd  that  employs  an  Affiliated 
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Manager,  the  Fund  will  provide  separate 
disclosiu'e  of  any  fees  paid  to  the 
Affiliated  Manager. 

Applicants'  Legal  Analysis 

1,  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  company's 
outstanding  voting  securities.  Rule  18f- 
2  under  the  Act  provides  that  each 
series  or  class  of  stock  in  a  series 
company  affected  by  a  matter  must 
approve -the  matter  if  the  Act  requires 
shareholder  approval. 

2.  Form  N-lA  is  the  registration 
statement  used  by  open-end  investment 
companies.  Item  15(a)(3)  of  Form  N-1 A 
requires  disclosure  of  the  method  and 
amoimt  of  the  investment  adviser's 
Compensation. 

r  3.  Rule  20a-l  under  the  Act  requires 
proxies  solicited  with  respect  to  an 
investment  company  to  comply  with 
Schedule  14A  under  the  Securities 
Exchange  Act  of  1934  (the  "1934  Act"). 
Items  22(c)(l)(ii),  22(c)(l)(iii),  22(c)(8), 
hnd  22(c)(9)  of  Schedule  14A,  taken 
together,  require  a  proxy  statement  for  a 
shareholder  meeting  at  which  the 
advisory  contract  will  be  voted  upon  to 
include  the  "rate  of  compensation  of  the 
investment  adviser,"  the  "aggregate 
amount  of  the  investment  adviser's 
fees,"  a  description  of  "the  terms  of  the 
contract  to  be  acted  upon,"  and,  if  a 
change  in  the  advisory  fee  is  proposed, 
the  existing  and  proposed  fees  and  the 
difference  between  the  two  fees. 

4.  Form  N-SAR  is  the  semi-annual 
report  filed  with  the  Commission  by 
registered  investment  companies.  Item 
48  of  Form  N-SAR  requires  investment 
companies  to  disclose  the  rate  schedule 
for  fees  paid  to  their  investment 
advisers,  including  the  Managers. 

5.  Regulation  S-X  sets  forth  the 
requirements  for  financial  statements 
required  to  be  included  as  part  of 
investment  company  registration 
statements  and  shareholder  reports  filed 
with  the  Commission.  Sections  6- 
07(2)(a),  (b),  and  (c)  of  Regulation  .S-X 
require  that  investment  companies 
include  in  their  financial  statements 
information  about  investment  advisory 
fees. 

6.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  or  classes  of  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act,  or  fi-om  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 


piirposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

7.  Applicants  assert  that  investors 
choose  the  Funds  because  of  the 
Advisor's  expertise  in  evaluating, 
selecting  and  supervising  Managers. 
Applicants  contend  that  permitting  the 
Advisor  to  perform  those  duties  for 
which  the  shareholders  are  paying  the 
Advisor,  namely  the  selection, 
supervision  and  evaluation  of  Managers, 
will  allow  each  Fund  to  operate  more 
efficiently.  Applicants  contend  that 
requiring  shareholder  approval  of  the 
Management  Agreements  would  impose 
unnecessary  costs  and  delays  on  the 
Funds,  and  may  preclude  the  Advisor 
firom  acting  promptly  in  a  manner 
considered  advisable  by  the  Board. 
Applicants  note  that  the  Advisory 
Agreement  will  remain  subject  to  the 
shareholder  approval  requirements  of 
section  15(a)  of  the  Act  and  rule  18f-2 
imder  the  Act. 

8.  Applicants  assert  that  many 
Managers  set  their  fees  for  advisory 
services  according  to  a  "posted"  rate 
schedxile.  Applicants  state  that  while 
Managers  are  willing  to  negotiate  fees 
lower  than  those  posted  in  the  rate 
schedule,  particularly  with  large 
institutional  clients,  they  are  reluctant 
to  do  so  when  the  fees  are  disclosed  to 
other  prospective  and  existing 
customers.  Applicants  submit  that  the  . 
relief  will  encourage  Managers  to 
negotiate  lower  advisory  fees  with  the 
Advisor,  the  benefits  of  which  may  be 
passed  on  to  Fund  shareholders. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  a  Fimd  may  rely  on  the 
requested  order,  the  operation  of  the 
Fund  in  the  manner  described  in  the 
application  will  be  approved  by  a 
majority  of  the  outstanding  voting 
securities  of  the  Fund,  as  defined  in  the 
Act,  or  in  the  case  of  a  Fund  whose 
shareholders  purchase  shares  in  a 
public  offering  on  the  basis  of  a 
prospectus  containing  the  disclosure 
contemplated  by  condition  3  below,  by 
the  initial  shareholder(s)  before  the 
shares  of  the  Fund  are  offered  to  the 
public, 

2.  Within  90  days  of  the  hiring  of  any 
new  Manager,  the  Advisor  will  furnish 
the  shareholders  of  the  applicable  Fund 
all  the  information  about  a  new  Manager 
that  would  have  been  included  in  a 
proxy  statement,  except  as  modified  to 
permit  Aggregate  Fee  Disclosure.  Such 
information  will  include  Aggregate  Fee 


Disclosure  and  any  changes  in  such 
disclosure  caused  by  the  addition  of  a 
new  Manager.  To  meet  this  obligation, 
the  Advisor  will  provide  the 
shareholders  of  the  applicable  Fund, 
within  90  days  of  the  hiring  of  a 
Manager,  with  an  Information  Statement 
meeting  the  requirements  of  Regulation 
14C,  SchediJe  14C  and  Item  22  of 
Schedule  14 A  imder  the  1934  Act, 
except  as  modified  by  the  order  to 
permit  Aggregate  Fee  Disclosure. 

3.  "The  Trust's  prospectus  will 
disclose  the  existence,  substance  and 
effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  the  Funds 
will  hold  themselves  out  to  the  public 
as  employing  the  Advisor/Manager 
approach  described  in  the  application. 
The  Trust's  prospectus  will  prominently 
disclose  that  the  Advisor  has  ultimate 
responsibility  (subject  to  oversight  by 
the  Board)  to  oversee  the  Managers  and 
recommend  their  hiring,  termination 
and  replacement. 

4.  The  Advisor  will  provide  general 
management  services  to  the  Trust  and 
its  Funds,  including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  each 
Fund's  securities  portfolio,  and,  subject 
to  review  and  approval  by  the  Board 
will:  (i)  Set  the  Fund's  overall 
investment  strategies;  (ii)  evaluate, 
select,  and  recommend  Managers  to 
manage  all  or  part  of  a  Fund's  assets; 
(iii)  when  appropriate,  allocate  and 
reallocate  a  Fund's  assets  among 
Managers;  (iv)  monitor  and  evaluate  the 
performance  of  Managers,  including 
their  compliance  with  the  investment 
objectives,  policies,  and  restrictions  of 
the  Funds;  and  (v)  implement 
procedures  to  ensure  that  the  Managers 
comply  with  the  Fund's  investment 
objectives,  policies,  and  restrictions, 

5.  At  all  times,  a  majority  of  the  Board 
will  be  Independent  Trustees,  and  the 
nomination  of  new  or  additional 
Independent  Trustees  will  be  at  the 
discretion  of  the  then-existing 
Independent  Trustees. 

6.  The  Advisor  will  "not  enter  into  a 
Management  Agreement  with  any 
Affiliated  Manager,  without  such 
Management  Agreement,  including  the 
compensation  to  be  paid  thereunder, 
being  approved  by  the  shareholders  of 
the  applicable  Fund. 

7.  No  trustee  or  officer  of  the  Trust  or 
director  or  officer  of  the  Advisor  will 
own  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  that  trustee, 
director  or  officer)  any  interest  in  a 
Manager  except  for:  (i)  ownership  of 
interests  in  the  Advisor  or  any  entity 
that  controls,  is  controlled  by,  or  is 
under  common  control  with  the 
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Advisor,  or  (ii)  ownership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  a  publicly- 
traded  company  that  is  either  a  Manager 
or  an  entity  that  controls,  is  controlled 
by  or  is  under  common  control  with  a 
Manager. 

8.  When  a  change  in  Manager  is 
proposed  for  a  Fixnd  with  an  Affiliated 
Manager,  the  Board,  including  a 
majority  of  the  Independent  Trustees, 
will  make  a  separate  finding,  reflected 
in  the  Fund's  Board  minutes,  that  the 
change  is  in  the  best  interests  of  the 
Fund  and  its  shareholders  and  does  not 
involve  a  conflict  of  interest  from  which 
the  Advisor  or  the  Affiliated  Manager 
derives  an  inappropriate  advantage. 

9.  Each  Fund  will  include  in  its 
registration  statement  the  Aggregate  Fee 
Disclosure. 

10.  Independent  legal  coimsel,  as 
defined  in  rule  0-l(a)(6)  under  the  Act, 
will  be  engaged  to  represent  the 
Independent  Trustees.  The  selection  of 
such  counsel  will  be  within  the 
discretion  of  the  then-existing 
Independent  Trustees. 

11.  The  Advisor  will  provide  the 
Board,  no  less  frequently  than  quarterly, 
with  information  about  the  Advisor's 
profitability  on  a  per-Fund  basis.  The 
information  will  reflect  the  impact  on 
profitability  of  the  hiring  or  termination 
of  any  Manager  during  the  applicable 
quarter. 

12.  Whenever  a  Manager  is  hired  or 
terminated,  the  Advisor  will  provide  the 
Board  with  information  showing  the 
expected  impact  on  the  Advisor's 
profitability. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary.     , 
[PR  Doc.  02-9147  Filed  4^15-02:  8:45  am] 
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April  9,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act") '  and  Rule  19b-4  thereunder,  ^ 
notice  is  hereby  given  that  on  April  3, 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Seciuities  and  Exchange  Conunission 
("Conunission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  charge  a 
one-time  start-up  fee  to  specialist 
participants  in  the  Exchange's  program 
to  trade  Nasdaq  securities  on  an 
unlisted  basis.  The  text  of  the  proposed 
rule  change  is  available  at  the  Amex  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  is  implementing  a 
program  to  trade  Nasdaq  securities  on 
an  unlisted  basis,  which,  according  to 
the  Exchange,  involves  significant 
technology  enhancements.  Trading 
Floor  renovations,  marketing  expenses 
and  other  start-up  costs.  To  defray  the 
Exchange's  costs  of  establishing  the 
Nasdaq  Unlisted  Trading  Privileges 
("UTP")  program,  the  Exchange 
proposes  to  assess  a  start-up  fee  on  the 
specialist  firms  participating  in  the 
proKzram. 

The  Exchange  plans  to  list 
approximately  100  Nasdaq  securities, 
and  it  anticipates  that  these  securities 
will  be  equally  allocated  among  five 
participating  specialist  firms  so  that 
each  firm  has  a  critical  mass  of 
securities  (approximately  20  apiece)  to 


dedicate  sufficient  resoiuces  to  the 
program  to  make  it  a  success.  The 
Exchange,  consequently,  would  divide 
the  approximately  $5  million  cost  of  the 
program  equally  among  the 
participating  specialists. 

In  the  event  that  there  are  fewer  than 
five  specialist  firms  in  the  UTP  program, 
the  Exchange  still  would  admit 
approximately  100  securities  to  dealings 
and  would  allocate  more  than  20  stocks 
to  one  or  more  specialists.  The 
Exchange,  in  this  circumstance,  would    , 
raise  the  $5  million  needed  to  fund  the 
program  by  dividing  the  cost  of  the 
program  among  the  participating 
specialist  firms  in  proportion  to  the 
number  of  securities  that  they  are 
allocated,  provided,  however,  that  the 
start-up  fee  would  be  at  least  $1  million 
per  specialist  firm. 

In  the  event  that  there  are  six 
qualified  specialists  that  participate  in 
^e  program  or  if  the  Exchange  so 
decides,  the  Exchange  would  admit 
approximately  120  Nasdaq  securities  to 
dealings.  The  cost  of  the  program  would 
increase  to  approximately  $6  million  as 
a  result  of  this  expansion  to  include 
more  securities.  If  the  Exchange 
expands  the  program  to  approximately 
120  seciuities,  the  Exchange  anticipates 
that  these  securities  would  be  allocated 
so  that  each  specialist  firm  has  at  least 
the  critical  mass  of  securities  to  dedicate 
sufficient  resources  to  make  the  program 
a  success  (approximately  20  securities 
apiece).  In  addition,  it  is  possible  that 
one  or  more  firms  might  be  allocated 
more  than  20  securities  if  the  Exchange 
determines  to  admit  approximately  120 
securities  to  dealings.  The  Exchange 
would  divide  the  $6  million  cost  of  the 
expanded  program  among  the 
participating  specialists  in  proportion  to 
the  number  of  securities  that  they  are 
allocated,  provided,  however,  that  the 
start-up  fee  would  be  at  least  $1  million 
per  specialist  firm. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  section 
6(b)(4)'*  in  particular,  because  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members, 
issuers  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


>  15  U.S.C  78s(b)(l). 
»17CFR240.19b-4. 


'15  U.S.C.  7810)). 
«15U.S.C.  78ftb)(4). 
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any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

■  Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder  ^  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Conunission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 


Interested  persons  are  invited  to 
I  ubmit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
chemge  that  are  filed  with  the 
Commission,  and  all  written 
commiuiications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-28  and  should  be 
submitted  by  May  7,  2002. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-9191  Filed  4-15-02;  8:45  am) 

BHJJNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45721;  RIe  No.  SR-NASI>- 
2002-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the 
Establishment  of  a  Sul>ordlnation 
Agreement  Investor  Disclosure 
Document 

• 

April  10,  2002. 

Piusuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act"),'  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  January  17,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  through  its 
wholly  owned  subsidiary  NASD 
Regulation,  Inc.  ("NASD  Regulation") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  NASD 
Regulation.  The  Association  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  March  21,  2002.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  has  filed  with  the 
Commission  a  proposed  rule  change 
that  would  require,  as  part  of  a 
subordination  agreement,  the  execution 
of  a  Subordination  Agreement  Investor 
Disclosure  Document  ("Disclosure 
Document").  The  proposed  form  of  the 
Disclocure  Document  is  as  follows: 

SUBORDINA'nON  AGREEMENT 

INVESTQR  DISCLOSURE  DOCUMENT 

PLEASE  READ  THIS  DOCUMENT 
CAREFULLY  BEFORE  DECIDING  TO 
ENTER  INTO  A  SUBORDINATION 


5  15  U.S.C.  78s(b)(3)(AMii). 
"17  CFR  240.19b-»(f)(2). 


'17CFR200.30-3(a)(12). 

•  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'On  March  21,  2002,  the  Association  filed, 
pursuant  to  Rule  19b-4  of  the  Act,  an  amendment 
to  its  initial  Form  19b-4,  which  made  certain 
clarifications  to  the  proposed  disclosure  document. 


AGREEMENT  WITH  A  BROKER/ 
DEALER.  SUBORDINA'nON 
AGREEMENTS  ARE  AN  INVESTMENT. 
THESE  INVESTMENTS  CAN  BE  RISKY 
AND  ARE  NOT  SUITABLE  FOR  ALL 
INVESTORS.  AN  INVESTOR  SHOULD 
NEVER  ENTER  INTO  A 
SUBORDINA'nON  AGREEMENT 
WITH  A  BROKER/DEALER  UNLESS 
HE/SHE  CAN  BEAR  ITIE  LOSS  OF  TtfE 
TOTAL  INVESTMENT. 

Subordination  agreements  are 
complicated  investments.  A 
subordination  agreement  is  a  contract 
between  a  broker/ dealer  (the  borrower) 
and  a  lender  (the  investor),  pursuant  to 
which  the  lender  lends  money  and/or 
securities  to  the  broker/dealer.  The 
proceeds  of  this  loan  can  be  used  by  the 
broker/dealer  almost  entirely  without 
restriction.  The  lender  agrees  that  if  the 
broker/dealer  does  not  meet  its 
contractual  obligations,  his/her  claim 
against  the  broker/dealer  will  be 
subordinate  to  the  claims  of  other 
parties,  including  claims  for  impaid 
wages.  Lenders  may  wish  to  seek  legal 
advice  before  entering  into  a 
subordination  agreement. 

KEY  RISKS 

All  investors  who  enter  into 
Subordination  Agreements  with  broker/ 
dealers  should  be  aware  of  the  following 
key  risks: 

Money  or  securities  loaned  under 
subordination  agreements  are  not 
customer  assets  and  are  not  subject  to 
the  protection  of  the  Securities  Investor 
Protection  Corporation  (SIPC).  In  other  . 
words,  your  investment  in  the  broker/ 
dealer  is  not  covered  by  SIPC.  Nor  are 
subordination  agreements  generally 
covered  by  any  private  insiuance  policy 
held  by  the  broker/ dealer.  Thus,  if  the 
broker/dealer  defaults  on  the  loan,  the    . 
investor  can  lose  all  of  his/her 
investment. 

•  The  fimds  or  seciuities  lent  to  a 
broker/dealer  imder  a-subordination 
agreement  can  be  used  by  the  broker/ 
dealer  almost  entirely  without 
restriction. 

•  Subordination  agreements  cause  the 
lender  to  be  subordinate  to  other  parties 
if  the  broker/dealer  goes  out  of  business. 
In  other  words,  you,  as  an  investor, 
would  be  paid  aiter  the  other  parties  are 
paid,  assuming  the  broker/ desiler  has 
any  assets  remaining. 

•  The  NASD  Regulation  approval  of 
subordination  agreements  is  a  regulatory 
function. 

It  does  not  include  an  opinion 
regarding  the  viability  or  suitability  of 
the  investment.  Therefore,  NASD 
Regulation  approval  of  a  subordination 
agreement  does  not  mean  that  NASD 
Regulation  has  passed  judgment  on  the 
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soundness  of  the  investment  or  its 
suitability  as  an  investment  for  a 
particular  investor. 

SIPC  COVERAGE 

Q.  In  general,  what  is  SIPC  coverage? 

A.  SIPC  is  a  non-profit,  non- 
government, membership  corporation 
created  to  protect  customer  funds  and 
securities  held  by  a  broker/ dealer  if  the 
broker/dealer  closes  because  of 
bankruptcy  or  other  financial 
difficulties.  SIPC  defines  customers  as 
persons  who  have  securities  or  cash  on 
deposit  with  a  SIPC  member  for  the 
piirpose  of,  or  as  a  result  of.  securities 
transactions. 

Q.  Is  an  investor  who  enters  into  a 
subordination  agreement  covered  by 
SIPC? 

A.  No.  SIPC  considers  these 
agreements  to  be  investments  in  the 
broker/dealer.  Once  a  customer  signs  a 
Subordinated  Loan  Agreement  (SLA)  or 
Secured  Demand  Note  Agreement 
(SDN),  he  or  she  is  no  longer  considered 
a  customer  of  the  broker/dealer  relative 
to  this  investment.  (These  agreements 
are  explained  in  further  detail  below.) 
For  example,  Mr.  Jones  has  an  IRA 
rollover  account  and  a  separate 
investment  accoimt  with  a  broker/ 
dealer.  Mr.  Jones  enters  into  a 
subordination  agreement  with  the 
broker/dealer  and  uses  the  investment 
account  as  collateral.  This  action  would 
cause  Mr.  Jones  to  lose  SIPC  coverage 
for  the  investment  account  but  not  for 
his  IRA  account.  If  Mr.  Jones  pledges 
physical  shares  (i.e.,  certificates)  as 
collateral  for  his  subordination 
agreement,  as  opposed  to  pledging  an 
accoimt,  he  will  lose  SIPC  coverage  for 
the  shares  pledged. 

OTHER  INSURANCE  COVERAGE 

Q.  If  my  broker/dealer  tells  me  that 
the  firm  has  Fidelity  Bond  Covemge, 
will  this  coverage  insure  my  investment? 

A.  Fidelity  Bond  Coverage  provides 
limited  protection  that  generally  would 
not  benefit  a  subordinated  lender 
(investor)  under  an  SLA  or  SDN.  In 
addition.  NASD  Regulation  is  not  aware 
of  any  other  insurance  product  that  will 
protect  an  investor  in  this  situation.  If 
a  broker/dealer  claims  that  an  SLA  or 
SDN  is  covered  by  any  type  of 
insurance,  the  investor  should  insist  on 
receiving  that  representation  in  writing 
from  the  insurance  company. 

GENERAL  INFORMATION  ABOUT 
SUBORDINATION  AGREEMENTS 

Q.  Why  would  a  broker/dealer  ask  an 
investor  to  enter  into  a  subordination 
agreement? 


A.  Subordination  agreements  add  to 
the  firms  capital  and  thereby  strengthen 
the  broker/dealer's  financial  condition. 

Q.  What  are  the  advantages  and 
disadvantages  for  an  investor  to  enter 
into  a  subordination  agreement  with  a 
broker/dealer? 

A.  An  investor  may  be  able  to  obtain 
a  higher  interest  rate  than  from  other 
investments.  There  are,  however,  key 
disadvantages.  If  the  broker/dealer  goes 
out  of  business,  the  investor's  claims  are 
subordinated  to  the  claims  of  other 
parties,  i.e.,  customer  and  creditor 
claims  will  be  paid  before  investors' 
claims.  Thus,  the  subordinated  investor 
may  or  may  not  get  his/her  funds  or 
securities  back,  depending  on  the 
financial  condition  of  the  broker/dealer. 
FINALLY,  MONEY  OR  SECURITIES 
LOANED  UNDER  SUBORDINATION 
AGREEMENTS  ARE  NOT  CUSTOMER 
ASSETS  AND  ARE  NOT  COVERED  BY 
SIPC,  OR  IN  GENERAL,  ANY  OTHER 
PRIVATE  INSURANCE. 

Q.  Per  the  Lender's  Attestation,  the 
broker/dealer  is  required  to  give  the 
prospective  lender  copies  of  various 
financial  documents,  including  a 
certified  audit.  Why  is  this  necessary? 

A.  A  subordination  agreement  is  an 
investment  in  the  broker/dealer. 
Therefore,  the  investor,  as  a  prospective 
lender,  should  assess  the  firm's 
financial  condition  to  determine 
whether  the  loan  makes  good  business 
sense.  Financial  documents  can  be 
complicated  and  the  investor  should 
consider  consulting  with  an  attorney  or 
accountant. 

Q.  Outside  counsel  can  be  expensive. 
What  if  my  broker/ dealer  provides  an 
attorney  for  me  at  its  expense? 

A.  It  may  not  be  desirable  to  use  a 
broker/dealer's  attorney  to  assist  you  in 
the  transaction.  To  ensure  independent, 
objective  representation,  an  investor 
should  retain  his/her  own  attorney. 

Q.  How  many  types  of  subordination 
agreements  are  there? 

A.  In  general,  there  are  only  two,  the 
Subordinated  Loan  Agreement  and  the 
Secured  Demand  Note  Agreement. 

SUBORDINATED  XO  AN 
AGREEMENTS  (SLA) 

Q.  What  is  an  SLA? 

A.  If  an  investor  lends  cash  to  a 
broker/ dealer,  the  investor  will  usually 
do  this  as  part  of  an  SLA.  The  SLA 
discloses  the  terms  of  the  loan, 
including  the  identities  of  the  broker/ 
dealer  and  investor,  the  amount  of  the 
loan,  the  interest  rate,  and  the  date  on 
which  the  loan  is  to  be  repaid. 

Q.  Can  the  lender  restrict  the  broker/ 
dealer's  use  of  the  loan? 

A.  No.  Language  in  the  SLA  precludes 
the  lender  from  placing  restrictions  on 


how  the  broker/dealer  may  use  the 
funds.  Therefore,  lenders  should  not 
rely  on  side  agreements  with  a  broker/ 
dealer  that  purport  to  limit  the  use  of 
the  loan  proceeds.  These  agreements  are 
inconsistent  with  the  SLA  and  may  not 
be  enforceable. 

SECURED  DEMAND  NOTE 
AGREEMENTS  (SDN) 

Q.  What  is  an  SDN? 

A.  An  SDN  is  a  promissory  note,  in 
which  the  lender  agrees  to  give  cash  to 
the  broker/dealer  on  demand  during  the 
term  of  the  SDN.  This  "promissory 
note"  must  be  backed  by  collateral, 
generally  the  lender's  securities.  The 
lender  retains  his/her  status  as 
beneficial  owner  of  the  collateral,  but 
the  securities  must  be  in  the  possession 
of  the  broker/ dealer  and  registered  in  its 
name.  As  securities  can  fluctuate  in 
value,  the  lender  must  give  sufficient 
secimties  to  the  broker/dealer  so  that 
when  the  securities  are  discounted,  the 
net  value  of  the  securities  will  be  equal 
to  or  greater  than  the  amount  of  the 
SDN.  This  "discounting"  is  required  b> 
regulation.  The  rate  of  the  discount 
varies  and  can  be  as  high  as  30  perr>  m 
in  the  event  conmion  stock  is  used  as 
collateral. 

For  example,  assuming  common  stock 
is  used  as  collateral,  for  every  $1,000  of 
face  amount  of  the  SDN,  the  investor 
must  give  the  broker/ dealer  collateral 
that  has  a  market  value  of  at  least 
$1,429.  Therefore,  collateral  for  a 
$15,000  SDN  would  require  common 
stock  that  has  a  current  market  value  of 
at  least  $21,435. 

Q.  What  happens  to  the  securities  that 
I  pledge  as  collateral  under  an  SDN? 

A.»  The  investor  gives  up  the  right  to 
sell  or  otherwise  use  the  securities  that 
have  been  pledged  to  the  broker/dealer 
under  an  SDN.  Once  securities  are 
pledged  as  collateral  for  an  SDN,  the 
broker/ dealer  has  exclusive  use  of  the 
securities. 

•  The  investor  may  exchange  or 
substitute  the  secvuities  that  have  been 
pledged  to  the  broker/ dealer  with 
different  securities,  but  the  value  of  the 
new  securities  (after  applying  the 
appropriate  discoimt)  must  be  sufficient 
to  collateralize  the  SDN. 

•  The  broker/dealer  may  use  them  as 
collateral,  i.e..  the  broker/ dealer  may 
borrow  money  from  another  party  using 
the  securities  the  investor  has  pledged 
as  collateral  under  the  SDN  as  collateral 
for  the  new  loan. 

•  If  the  securities  -pledged  as 
collateral  decline  in  value  so  that  their 
discounted  value  is  less  than  the  face 
amoimt  of  the  SDN,  the  investor  must 
deposit  additional  securities  with  the 
broker/ dealer  to  keep  the  SDN  at  the 
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proper  collateral  level.  If  the  investor 
does  not  give  the  broker/dealer 
additional  collateral,  the  broker/dealer 
may  sell  some  or  all  of  the  investor's 
securities. 

•  If  the  broker/dealer  makes  a 
demand  for  cash  under  an  SDN,  and  the 
investor  does  not  provide  this  broker/ 
dealer  with  the  cash,  the  broker/dealer 
has  discretion  to  sell  some  or  all  of  the 
investor's  collateral  (or  securities).  The 
SDN  gives  the  broker/dealer  the 
discretion  to  choose  which  of  the 
investor's  collateral  to  sell. 

•  All  securities  pledged  as  collateral 
for  the  SDN.  including  excess  collateral, 
are  subordinated  to  the  claims  of  the 
broker/dealer's  customers  and  creditors. 
Thus,  if  the  firm  becomes  insolvent,  the 
investor's  ability  to  retrieve  his/her 
collateral  may  be  at  risk. 

THE  NASD  REGULATION  APPROVAL 
PROCESS 

Q.  What  is  involved  in  the  NASD 
Regulation  approval  process? 

A.  NASD  Regulation  will  review  the 
skibordination  agreement  to  ensure  that 
it  meets  all  technical  requirements  of 
Appendix  D  of  SEC  Rule  15c3-l  and  to 
verify  and  that  the  broker/dealer  has 
actually  received  the  investor's  funds  or 
securities.  This  review  is  done  to  enable 
the  borrower  broker/dealer  to  use  the 
subordination  agreement  as  part  of  its 
regulatory  capital.  As  previously  stated, 
NASD  Regulation  does  not  review 
subordination  agreements  to  determine 
whether  the  investment  is  viable  or 
suitable  for  the  investor  (lender).  The 
investor  must  make  this  determination. 

By  signing  below,  the  investor  attests 
to  the  fact  that  he/she  has  read  this 
Subordination  Agreement  Investor 
Disclosure  Dociunent. 

Investor  Name 

Investor  Signature  Date 

FOR  NASD  USE  ONLY 

Effective  Date: 
LOAN  Numben 
NASD  ID  Number: 
Date  Filed: 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 

ASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change,  as  amended, 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared  __ 

summaries,  set  forth  in  sections  A,  B. 
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and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Piupose 

In  order  to  receive  benefit  imder  the 
Commission's  net  capital  rule,''  funds  or 
securities  loaned  by  an  investor  to  a 
broker-dealer  must  be  the  subject  of  a 
satisfactory  subordination  agreement. 
Rule  15c3-ld  under  the  Act^  sets  forth 
the  minimum  and  non-exclusive 
requirements  for  satisfactory 
subordination  agreements.  Rule  15c3- 
ld(a)(l).^  also  provides  that  the 
"Examining  Authority"  may  require 
"such  other  provisions  as  deemed 
necessary  of  appropriate  to  the  extent 
such  provisions  do  not  cause  the 
subordination  agreement  to  fail  to  meet 
the  minimum  requirements  of 
[Exchange  Act  Rule  15c3-ld]."  Under 
Rule  15c3-ld(c)(6)(i),7  "[n]o  proposed 
agreement  shall  be  a  satisfactory 
subordination  agreement  for  the 
purposes  of  this  section  imless  and  until 
the  Examining  Authority  has  found  the 
agreement  acceptable  and  such 
agreement  has  become  effective  in  the 
form  found  acceptable."  As  an 
Examining  Authority,^  NASD 
Regulation  proposes  a  rule  change  that 
would  require  each  of  its  members  that 
is  a  "lender"  under  Rule  15c3-ld«  to 
execute  a  Disclosure  Document  as  part 
of  every  subordination  agreement. 
NASD  Regulation  states  that  the 
piupose  of  the  Disclosure  Document  is 
to  help  lenders  understand  the  risks 
associated  with  subordination 
agreements. 

NASD  Regulation  states  that  it  is 
concerned  that  an  increasing  number  of 
retail  investors  may  be  entering  into 
subordination  agreements  with  broker- 
dealers  without  fully  appreciating  the 
risks  or  implications  of  such 
arrangements.  For  example,  NASD 
Regulation  notes  that  a  number  of 
investors  in  two  recentiy  failed  firms 
found  that  entering  into  subordination 
agreements  affected  their  rights  to  the 
protection  of  the  Securities  Investor 
Protection  Corporation  ("SIPC").  The 
proposed  rule  change  would  require 


••  Rule  15C3-1  under  the  Act,  17  CFR  240.15c3- 
1. 

5  17CFR.  240.15c3-ld. 

«17  CFR.  240.15c3-ld(a)(l). 

'  17  CFR.  24045c3-ld(c)(6)(i). 

"The  term  "Examining  Authority"  is  defined  in 
Rule  15c3-l(d)  under  the  Act.  17  CFR  240.15c3- 
1(d). 

'The  term  "lender"  is  defined  in  Rule  15c3- 
ld(a)(2)(v)(f)  under  the  Act.  17  CFR  240.1 5c3- 
ld(a)(2)(v)(f). 


members  to  make  the  Disclosure 
Document  a  part  of  the  subordination 
agreement,  and  NASD  Regulation  staff 
would  not  consider  a  subordination 
agreement  to  be  satisfactory  under  Rule 
15c3-ld  unless  it  includes  a  signed 
copy  of  the  Disclosure  Document.'" 
NASD  Regulation  states  that  it  would 
advise  Members  of  this  requirement  in 
the  instructions  for  subordination 
agreements. 

NASD  Regulation  believes  that  the 
proposed  Disclosure  Document  outiines 
in  "plain  English"  the  risks  to  an 
investor  of  entering  into  a  subordination 
agreement.  The  Disclosure  Document 
first  reviews  the  "key  risks"  associated 
with  subordination  agreements  and 
then,  in  question  and  answer  form, 
provides  the  prospective  investor  with 
additional  information  to  heighten  his 
or  her  understanding  of  what  it  means 
to  enter  into  a  subordination  agreement. 

NASD  Regulation  states  that,  among 
other  things,  the  Disclosure  Docimient 
explains  that  money  or  securities  loaned 
under  subordination  agreements  are  no 
longer  customer  assets  that  are  subject 
to  the  protection  of  SIPC  or,  generally, 
any  other  insurance.  The  Disclosure 
Document  would  also  advise  investors 
that  once  they  invest  in  a  broker-dealer, 
they  would  have  no  say  in  how  the 
broker-dealer  uses  the  funds.  In 
addition,  it  would  advise  investors  that 
if  they  enter  into  a  secured  demand  note 
agreement,  the  broker-dealer  may 
borrow  against  any  securities  that  are 
used  to  collateralize  the  note.  It  would 
further  explain  that  if  the  broker-dealer 
closes  because  of  bankruptcy  or  other 
financial  difficulties,  the  claims  of 
investors  who  have  entered  into 
subordination  agreements  are 
subordinate  to  the  claims  of  other 
parties,  including  customers,  creditors, 
and  employees  of  the  firm.  Because 
NASD  Regulation  staff  review  of 
subordination  agreements  is  merely  to 
ensure  that  the  terms  of  such 
agreements  are  consistent  with  the 
requirements  of  Rule  15c3-ld,  the 
Disclosure  Document  would  also  advise 
prospective  investors  that  they  may 
wish  to  seek  legal  advice  before  entering 
into  subordination  agreements. 

(2)  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  sections  15A(b)(6)  of 


•"The  NASD  states  that  it  issued  a  Notice  to 
Members  announcing  this  proposed  rule  change 
and  urged  its  members  that  enter  into  subordination- 
agreements  to  adopt  immediately,  as  a  "best 
practice."  procedures  to  deliver  the  Disclosure 
Document  to.  and  obtain  a  signed  copy  from,  all 
lenders. 
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the  Act,"  which  requires,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  proposed 
rule  change  is  designed  to  accomplish 
these  ends  by  disclosing  to  investors 
certain  key  risks  associated  with 
subordination  agreements. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received.  The  proposed 
rule  change  was  not  noticed  for 
comment  by  the  NASD  through  its 
Notice  to  Members  process. 

m.  Date  of  Effectiveness  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be    , 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
All  submissions  should  refer  to  File  No. 
SR-NASD-2002-12  and  should  be 
submitted  by  May  7,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFariasd. 
Secretary. 

[FR  Doc.  02-9193  Filed  4-15-02;  8:45  ami 
MUMO  cow  WlO-OI-r 


SECURITIES  AND  EXCHANGE 
COMMISSION. 

[RetMW*  No.  34-45720;  HI*  No.  SR-NFA- 
2002-02] 

Self-Regulatory  Organizations;  Notica 
of  Filing  of  Propoaad  Rule  Change  by 
National  Futures  Association 
Regarding  Brokar-Oaaler  Registration, 
Fair  Commissions,  and  Best  Execution 
Obligations  wttti  Respect  to  Sscurtty 
Futures  Products 

April  10,  2002. 

Pursuant  to  section  19(b)(7)  of  the 
Seciu-ities  Exchange  Act  of  1934 
("Exchange  Act"),'  and  Rule  19b-7 
under  the  Exchange  Act,^  notice  is 
hereby  given  that  on  March  20,  2002, 
National  Futures  Association  ("NFA") 
filed  with  the  Securities  and  Exchange 
Conmiission  ("SEC"  or  "Commission") 
the  proposed  rule  changes  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NFA.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

On  March  19,  2002.  NFA  submitted 
the  proposed  rule  change  to  the 
Commodity  Futures  Trading 
Commission  ("CFTC  ")  for  approval. 
Under  section  19(b)(7)(B)  of  the  Act.^ 
the  proposed  rule  change  may  take 
effect  upon  approval  by  the  CFTC. 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

Section  15A(k)  of  the  Exchange  Act  * 
makes  NFA  a  national  secvu'ities 
association  for  the  limited  purpose  of 


•«  15  U.S.C  78o-3(b)(5). 


"  17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(7). 
»17CFR240.19b-7. 
'  15  U.S.C  78s(b)(7)(B). 
*  15  U.S.C  78o-3(k). 


regulating  the  activities  of  members  who 
are  registered  as  brokers  or  dealers  in 
security  futures  products  under  section 
15(b)(ll)  of  the  Exchange  Act.^  The 
proposed  "Interpretive  Notice  to  NFA 
Compliance  Rule  2-4  Regarding  the 
Registration  Requirements  for  Trading 
Security  Futures  Products'  clarifies  that 
it  is  a  violation  of  NFA  rules  for  an  NFA 
member  to  act  as  a  broker-dealer  for 
security  futures  products  unless  the 
member  is  properly  registered  as  a 
broker-dealer.  Proposed  NFA 
Compliance  Rule  2-37(g)  and  the 
proposed  interpretive  notices  regarding 
fair  commissions  and  best  execution  are 
in  keeping  with  the  SEC's  August  21. 
2001  Order,  which  requires  NFA  to 
adopt  customer  protection  rules 
comparable  to  the  rules  of  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD").«  Proposed  NFA  Compliance 
Rule  2-37(g)  and  its  "Interpretive  Notice 
Regarding  Fair  Commissions" 
specifically  require  notice-registered 
broker-dealers  to  charge  fair 
commissions.  The  proposed 
"Interpretive  Notice  to  NFA  Compliance 
Rule  2-4  Regarding  Best  Execution"  sets 
forth  a  notice-registered  broker-dealer's 
best  execution  obligation  for  security 
futures  orders. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NFA  has  prepared  statements 
concerning  the  purpose  of.  and  basis  for, 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  These  statements  are  set  forth 
in  Sections  A.  B.  and  C  below.  The  text 
of  the  proposed  rule  change  is  available 
for  inspection  at  the  Office  of  the 
Secretary,  the  NFA.  the  Commission's 
Public  Reference  Room,  and  on  the 
Commission's  Web  site  (http:// 
www.sec.gov). 

A .  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Proposed  Interpretive  Notice  to  NFA 
Compliance  Rule  2-4  Regarding  the 
Registration  Requirements  for  Trading 
Security  Futures  Products 

The  CFMA  provides  that  security 
futures  products  are  securities  as  well  as 
futures  and  therefore  are  subject  to 


5  15U.S.C78o(bMll). 

•  See  SequritiM  Exchange  Act  Release  No.  44729. 
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regulation  in  both  the  futures  and 
securities  industries.  As  a  result,  NFA 
members  that  solicit  or  accept  orders  or 
carry  accounts  for  security  futures 
products  are  also  required  to  be 
registered  as  broker-dealers  under  the 
Exchange  Act.  Any  NFA  member  that  is 
not  currently  registered  as  a  full  broker- 
dealer  under  the  Exchange  Act  may 
notice-register  as  a  broker-dealer  by 
filing  form  BD-N  with  NFA.  The 
proposed  interpretive  notice  clarifies 
that  it  is  a  violation  of  NFA  rules  for  an 
NFA  member  to  solicit  or  accept  orders, 
carry  accounts  or  otherwise  act  as  a 
broker-dealer  for  security  futures 
products  unless  the  Member  is  properly 
registered  as  a  broker-dealer  imder  the 
Exchange  Act. 

Proposed  NFA  Compliance  Rule  2-37(g) 
and  Its  Proposed  Interpretive  Notice 
Relating  to  Fair  Commissions  for 
Security  Futures  Products 

I  NFA  believes  that  NFA  Compliance 
Rule  2-3  7(g)  is  almost  identical  to  the 
provisions  of  NASD  Rule  2440  relating 
to  agency  transactions.  Its  proposed 
interpretive  notice  discusses  these 
provisions  in  more  detail  and  reassures 
NFA  members  that  most  members' 
current  commission  practices  already 
comply  with  these  requirements.  For 
example,  the  interpretive  notice 
explicitly  notes  that  the  foUov^ing 
practices  are  acceptable  under 
Compliance  Rule  2-37(g):  charging 
commissions  based  on  costs  plus  a 
reasonable  profit,  taking  the  services 
provided  by  the  member  into 
consideration  when  setting 
commissions,  and  negotiating 
commissions  with  institutional 
customers  based  on  volume  or  similar 
measures.  NFA  represents  that  the 
interpretive  notice  is  also  consistent 
with  NFA's  traditional  approach,  which 
requires  full  disclosure  of  fees  and 
commissions. 

As  with  most  of  the  other  security 
futures  rules,  NFA  states  that  proposed 
Compliance  Rule  2-37(g)  and  its 
interpretive  notice  would  apply  only  to 
FCMs  and  IBs  who  notice-register  as 
broker-dealers  under  section  15(b)(ll)  of 
the  Exchange  Act.^  According  to  NFA, 
dual  registrants  would  presumably  be 
subject  to  the  NASD's  requirements  (i.e., 
^ASD  Rule  2440  and  NASD  IM-2440). 


'  15  U.S.C.  78o(b)(ll). 


Proposed  Interpretive  Notice  to  NFA 
Compliance  Rule  2-4  Regarding  the  Best 
Execution  Obligation  of  NFA  Members 
Registered  as  Broker-Dealers  Under 
section  15(b)(ll)  of  the  Securities 
Exchange  Act  of  1 934 

The  SEC's  August  21.  2001  Order  also 
requires  NFA  to  adopt  a  best  execution 
rule.  Given  the  complexity  of  the  issues 
relating  to  best  execution,  NFA  staff 
formed  a  working  group  with 
representatives  from  the  futures 
exchanges,  FCMs,  end  users,  a  securities 
options  exchange,  and  an  alternative 
trading  system  to  help  formulate  a  best 
execution  interpretive  notice.  In 
formulating  NFA's  approach  to  best 
execution,  NFA  states  that  the  working 
group  analyzed  NASD  Rule  2320's 
terms,  how  best  execution  works  in  the 
equity  options  markets,  and  the  SEC's 
rules  relating  to  order  execution  and 
routing.  From  the  outset,  the  working 
group  felt  that  NFA's  approach  to  best 
execution  should  be  an  interpretation  of 
NFA  Compliance  Rule  2-4,  which 
imposes  an  obligation  upon  members  to 
put  their  customers'  interests  before 
their  own  when  soliciting  and  executing 
futures  transactions. 

The  proposed  interpretive  notice  is 
designed  to  set  forth  a  member's  best 
execution  obligation  yet  provide 
members  with  flexibility  in  meeting  this 
obligation.  The  interpretive  notice 
reiterates  NFA  Compliance  Rule  2-4's 
obligation  of  all  members  and  associates 
to  put  their  customers'  interests  before 
their  own  when  soliciting  and  executing 
futures  transactions.  In  those  cases 
where  a  customer's  order  may  be 
executed  on  two  or  more  markets 
trading  security  futures  contracts  that 
are  not  materially  different,  members 
and  associates  have  an  obligation  to  use 
reasonable  diligence  to  ascertain  the 
market  in  which  the  customer's  security 
futures  order  will  receive  the  most 
favorable  terms  and,  in  particular,  the 
best  price  available  under  prevailing 
market  conditions.  The  interpretive 
notice  provides  gmdance  on  how  to 
fulfill  that  obligation. 

First,  the  interpretive  notice  makes 
clear  that  if  a  customer  or  customer's 
designee  requests  that  a  security  futures 
order  be  directed  to  a  particular  market, 
then  the  member  or  associate  is  required 
to  follow  the  customer's  or  designee's 
instructions.  However,  in  the  absence  of 
customer  instructions,  a  member  or 
associate  must  consider  the  relevant 
facts  and  circumstances  including,  at  a 
minimum,  the  following  factors  in 
discharging  its  obligation  to  use 
reasonable  diligence  in  ascertaining 
where  a  customer's  security  futures 


order  would  receive  the  most  favorable 
execution  available: 

•  The  character  of  the  market 
including,  but  not  limited  to,  price, 
volatility,  liquidity,  depth,  speed  of  ' 
execution,  and  pressure  on  available 
communications; 

•  The  size  and  type  of  transaction, 
including  the  type  of  order;  and 

•  Thelocation,  reliability  and 
accessibility  to  the  customer's 
intermediary  of  primary  markets  and 
quotation  sources. 

Members  and  associates  must  also 
consider  differences  in  the  fees  and 
costs  to  customers  (e.g.,  transaction  fees, 
clearing  costs  and  expenses)  associated 
with  executing  transactions  in  each 
market.  Unless  specifically  instructed 
by  a  customer  or  customer's  designee  or 
necessary  to  obtain  the  execution  of  an 
order,  a  member  shall  not  channel  an 
order  through  a  third  party  unless  the 
member  can  show  that  by  doing  so  the 
total  cost  or  proceeds  of  the  transaction 
were  better  than  if  the  member  decided 
not  to  chaimel  the  order  through  the 
third  party. 

The  interpretive  notice  also 
recognizes  that  it  may  be  impracticable 
for  members  and  associates  to  make 
order  routing  decisions  for  retail  orders 
on  an  order-by-order  basis.  Members 
and  associates  that  do  not  make  order 
routing  decisions  for  retail  orders  on  an 
order-by-order  basis  should,  at  a 
minimum,  consider  the  above  factors 
and  the  materiality  of  any  differences 
among  contracts  traded  on  different 
markets  when  establishing  their  retail 
order-routing  practices  and  perform  a 
regular  and  rigorous  review  of  those 
practices  to  ensure  that  their  best 
execution  obligation  is  fulfilled. 

As  with  most  of  the  other  security 
futures  rules,  NFA  represents  that  die 
proposed  interpretive  notice  would 
apply  only  to  FCMs  and  IBs  who  notice- 
register  as  broker-dealers  under  section 
15(b)(ll)  of  the  Exchange  Act.s  Dual 
registrants  would  presumably  be  subject 
to  the  NASD's  requirements  (i.e.,  NASD 
Rule  2320). 

2.  Statutory  Basis 

The  rule  change  is  authorized  by,  and 
consistent  with,  section  15A(k)  of  the 
Exchange  Act.^ 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  rule  change  will  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act  arid 
the  CEA.  Any  burdens  imposed  are 


•15  U.S.C.  78o(b)(ll). 
•  15  U.S.C.  78o-3(k.). 
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necessary  and  appropriate  in  order  to 
protect  customers. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

NFA  worked  with  industry 
representatives  in  developing  the  rule 
changes.  NFA  did  not,  however,  publish 
the  rule  changes  to  the  membership  for 
comment.  NFA  did  not  receive 
comment  letters  concerning  the  rule 
changes. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  will 
become  effective  upon  approval  by  the 
CFTC.  Within  60  days  of  the  date  of 
effectiveness  of  the  proposed  rule 
change,  the  Commission,  after 
consultation  with  the  CFTC,  may 
summarily  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  the  provisions  of  section  19(b)(1)  of 
the  Exchange  Act.'" 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Exchange  Act. 
Persons  making  written  submissions 
should  file  nine  copies  of  the 
submission  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549-0609.  Comments  also  may  be 
submitted  electronically  to  the 
following  e-mail  address:  rule- 
comments@sec.gov.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  NFA. 
Electronically  submitted  comments  will 
be  posted  on  the  Commission's  Web  site 
{,http://www.sec.gov).  All  submissions 
should  refer  to  File  No.  SR-NFA-2002- 
02  and  should  be  submitted  by  May  7, 
2002. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-9192  Filed  4-15-02;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notic*  3959] 

U.S.  Advisory  Commission  on  Public 
Diplomacy;  Notice  of  Meeting 

The  Department  of  State  annoimces 
the  meeting  of  the  U.S.  Advisory 
Commission  on  Public  Diplomacy  on 
Thursday,  April  25,  2002,  in  Room  600, 
301  4th  St.,  SW.,  Washington,  DC  from 
8:30  a.m.  to  10:30  a.m. 

The  Commission,  reauthorized 
pursuant  to  Public  Law  106-113  (H.R. 
3194,  Consolidated  Appropriations  Act, 
2000).  will  provide  a  general  update  on 
the  effectiveness  of  public  diplomacy 
initiatives  as  well  as  discuss  potential 
areas  of  examination  for  the  remainder 
of  the  Commissioners'  terms  of  office. 

Members  of  the  general  public  may 
attend  the  meeting,  though  attendance 
of  public  members  will  be  limited  to  the 
seating  available.  Access  to  the  building 
is  controlled,  and  individual  building 
passes  are  required  for  all  attendees. 

The  U.S.  Advisory  Commission  on 
Public  Diplomacy  is  a  bipartisan. 
Presidentially-appointed  panel  created 
by  Congress  in  1948  to  provide 
oversight  of  U.S.  Government  activities 
intended  to  understand,  inform  and 
influence  foreign  publics.  The 
Commission  reports  its  findings  and 
recommendations  to  the  President,  the 
Congress  and  the  Secretary  of  State  and 
the  American  people.  Current 
commission  members  include  Harold 
Pachios  of  Maine,  who  is  the  chairman; 
Charles  Dolan  of  Virginia,  who  is  the 
vice  chairman;  Penne  Percy  Korth  of 
Washington,  DC,  Lewis  Manilow  of 
Illinois  and  Maria  Elena  Torano  of 
Florida. 

For  more  information,  please  contact 
Matt  Lauer  at  (202)  619-4463. 

Dated:  April  10.  2002. 
Matthew  Lauer, 

Executive  Director.  U.S.  Advisory 
Commission  on  Public  Diplomacy. 
Department  of  State. 
(FR  Doc.  02-9227  Filed  4-15-02;  8:45  am) 

HLLMQ  COOe  4710-1 1-P 


'o  15  U.S.C.  78s(b)(l). 
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DEPARTMENT  OF  STATE 

Office  of  the  Spokesman 
[Public  Notic«  3964] 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Endorses  Freedom 
Protection  Act  of  2002 

To  promote  a  stronger 
communications  effort  abroad  to 
educate  and  inform  foreign  publics,  the 
U.S.  Advisory  Commission  on  Public 
Diplomacy  announced  on  April  8,  2002, 
its  support  for  the  Freedom  Promotion 
Act  of  2002  (H.R.  3969).  The  bill  has 
been  introduced  by  Rep.  Henry  Hyde 
(R-Il),  chairman  of  the  House 
International  Relations  Committee. 

The  Commission  specifically 
endorsed  Section  105  of  the  bill,  which 
significantly  enhances  the  consultative 
and  reporting  roles  of  the  Commission 
through  specific  new  requirements, 
which  include  collaboration  with  the 
Government  Accounting  Office  and 
mandated  support  to  the  Commission 
from  the  Department  of  State, 
International  Broadcasting  Agency  and 
other  agencies. 

"The  Hyde  bill  enables  the 
Commission  to  fulfill  its  mission  as  an 
oversight  authority  of  the  activities  that 
inform  and  influence  foreign  publics," 
said  Harold  C.  Pachios,  chairman  of  the 
Commission.  "In  urder  to  properly 
develop  the  reports  and  the  insight 
necessary  to  support  American  public 
diplomacy  efforts,  the  Commission 
needs  the  strong  collaboration  of  the 
agencies  that  it  helps  to  oversee.'* 

Section  105  of  the  bill  also  requires 
that  at  least  four  of  the  seven 
Commission  members  have  substantial 
experience  in  the  field  of  public 
diplomacy. 

"To  enable  our  nation  to  effectively 
connect  with  foreign  audiences,  we 
need  the  best  minds  in  opinion 
research,  public  relations,  diplomacy 
and  advertising,"  said  Pachios.  "By 
requiring  that  at  least  a  majority  of  the 
Commission  members  have  substantial 
experience  communicating  with  mass 
audiences,  we  will  ensure  that  the 
Commission  will  always  have  the 
necessary  expertise  to  cast  the  critical, 
yet  helpful,  eye  on  our  public 
diplomacy  initiatives." 
The  U.S.  Advisory  Conunission  on 
'  Public  Diplomacy  is  a  bipartisan 
Presidentially  appointed  panel  created 
by  Congress  in  1948  to  provide 
oversight  of  U.S.  Government  activities 
intended  to  understand,  inform  and 
influence  foreign  publics.  The 
Commission  reports  its  findings  and 
recommendations  to  the  President,  the 
Congress  and  the  Secretary  of  State  and 
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the  American  people.  Current 
commission  members  include  Pachios 
of  Maine,  Charles  Dolan  of  Virginia, 
Perme  Percy  Korth  of  Washington,  DC, 
Lewis  Manilow  of  Illinois  and  Maria 
Elena  Torano  of  Florida. 

Dated:  April  10.  2002. 
Matthew  Lauer, 

Executive  Director.  U.S.  Advisory 
Oommission  ort  Public  Diplomacy, 
Department  of  State. 

[FR  Doc.  02-9228  Filed  4-15-02;  8:45  am) 
eauNQ  cooe  47i»-4s-p 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD08-02-009] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  Meetings 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  meetings. 

summary:  The  Houston  /  Galveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC)  and  its  working  groups 
will  meet  to  discuss  waterway 
improvements,  aids  to  navigation,  area 
projects  impacting  safety  on  the 
Houston  Ship  Channel,  and  various 
other  navigation  safety  matters  in  the 
Galveston  Bay  area.  All  meetings  will  be 
open  to  the  public. 

DATES:  The  next  meeting  of  HOGANSAC 
will  be  held  on  Thursday,  May  23,  2002 
from  9  a.m.  to  12  a.m.  (noon).  The 
meeting  of  the  Committee's  working 
groups  will  be  held  on  Thursday,  May 
9,  2002  at  9  a.m.  to  11  a.m.  The 
meetings  may  adjourn  early  if  all 
business  is  finished.  Members  of  the 
public  may  present  written  or  oral 
statements  at  either  meeting. 
ADDRESSES:  The  full  Committee  meeting 
will  be  held  at  the  Houston  Yacht  Club, 
3620  Miramar  Drive,  La  Porte,  Texas 
(281-471-1255).  The  working  groups' 
meeting  will  be  held  at  the  Offices  of  the 
Houston  Pilots,  8150  South  Loop  East, 
Houston,  Texas  (713-645-9620). 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Kevin  Cook,  Executive  Director 
of  HOGANSAC,  telephone  (713)  671- 
5199,  Commander  Peter  Simons, 
Executive  Secretary  of  HOGANSAC, 
telephone  (713)  671-5164,  or  Lieutenant 
Junior  Grade  Kelly  Tobey.  assistant  to 
the  Executive  Secretary  of  HOGANSAC, 
telephone  (713)  671-5103,  e-mail 
katobey@vtshouston.uscg.mil. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 


Agendas  of  the  Meetings 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  (HOGANSAC).  The 
tentative  agenda  includes  the  foUovring: 

(1)  Opening  remarks  by  the  • 
Committee  Sponsor  (RADM  Casto)  (or 
the  Committee  Sponsor's 
representative).  Executive  Director 
(CAPT  Cook)  and  Chairman  (Tim 
Leitzell). 

(2)  Approval  of  the  February  7,  2002 
minutes. 

(3)  Old  Business: 

(a)  Dredging  projects. 

(b)  Electronic  navigation. 

(c)  AtoN  Knockdown  Working  Group. 

(d)  Mooring  subcommittee  report. 

(e)  Bolivar  Roads  anchorage  areas. 

(f)  Recreational  boating  education 
initiative. 

(g)  Port  Security  Subcommittee  report, 
(h)  Bridge  Allision  Working  Group. 

(i)  Hurricane  Port  Condition 
Management. 

(4)  New  Business: 

(a)  Swimmers  near  Lynchbiffg. 

(b)  Corps  of  Engineers  survey  data 
reporting. 

Working  Groups  Meeting.  The 
tentative  agenda  for  the  working  groups 
meeting  includes  the  following: 

(1)  Presentation  by  each  working 
group  of  its  accomplishments  and  plans 
for  the  future. 

(2)  Review  and  discuss  the  work 
completed  by  each  working  group. 

Procedural 

Working  groups  have  been  formed  to 
examine  the  following  issues:  dredging 
and  related  issues,  electronic  navigation 
systems,  AtoN  knockdowns,  impact  of 
passing  vessels  on  moored  ships, 
recreational  boater  education  issues, 
and  port  security.  Not  all  working 
groups  will  necessarily  report  out  at  this 
session,  however,  working  group 
discussions  not  reported  out  at  this  May 
meeting  will  be  addressed  at  a  future 
meeting  of  HOGANSAC.  Fiulher, 
working  group  reports  may  not 
necessarily  include  discussions  on  all 
issues  within  the  particular  working 
group's  area  of  responsibility.  All 
meetings  are  open  to  the  public.  Please 
note  that  the  meetings  may  adjourn 
early  if  all  business  is  finished. 
Members  of  the  public  may  make 
presentations,  oral  or  written,  at  either 
meeting. 

Information  on  Services  for  the 
Handicapped 

For  information  on  facilities  or 
services  for  the  handicapped  or  to 
request  special  assistance  at  the 
meetings,  contact  the  Executive 
Director,  Executive  Secretary,  or 
assistant  to  the  Executive  Secretary. 


Dated:  April  4,  2002. 
Roy ).  Casto, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Eighth  Coast  Guard  District. 

(FR  Doc.  02-9133  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  (AC)  20- 
97B,  Aircraft  Tire  Maintenance  and 
Operational  Practices 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  of 
proposed  AC  and  request  for  comments. 

SUMMARY:  This  notice  aimounces  the 
availability  of  and  requests  comments 
on  a  proposed  AC  that  describes  the 
minimum  recommended  tire  care  and 
maintenance  practices  needed  to  assure 
the  safety  of  support  personnel  and  the 
continued  airworthiness  of  aircraft.  The 
AC  sets  forth  criteria  for  the  installation, 
inflation,  inspection,  maintenance,  and 
removal  of  aircraft  tires,  as  well  as 
criteria  for  the  maintenance  of  the 
operating  environment  needed  to 
maintain  safe  aircraft  operations.  This 
notice  is  necessary  to  give  all  interested 
persons  the  opportunity  to  present  their 
views  on  the  proposed  AC. 
DATES:  Comments  must  be  received  on 
or  before  June  17,  2002. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Federal  Aviation 
Administration,  Continuous 
Airworthiness  Maintenance  Division 
(Attention:  AFS-306),  800 
Independence  Avenue  SW,  Washington, 
DC  20591,  or  electronically  to 
Leo.  Weston@faa  .gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Leo 

Weston,  AFS-306,  at  the  address  above, 
by  e-mail  at  Leo.Weston@faa.gov,  or 
telephone  at  (202)  267-3811. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  AC  is  available  on  the 
FAA  Web  site  at  http://www.faa.gov/ 
avr/afs/acs/ac-idx.htm,  under  AC  No. 
20-97B.  Interested  persons  are  invited 
to  comment  on  the  proposed  AC  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire.  Please 
identify  AC  20-97B,  Aircraft  Tire 
Maintenance  and  Operational  Practices, 
and  submit  comments,  either  hard  copy 
or  electronic,  to.  the  appropriate  address 
listed  above.  Comments  may  be 
inspected  at  the  above  address  between 
9  a.m.  and  4  p.m.  weekdays,  except 
Federal  holidays. 
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Issued  in  Washington,  DC.  on  April  4. 
2002. 

Louis  C  Cusimano, 

Deputy  Director.  Flight  Standards  Service, 
AFS-2. 

[FR  Doc.  02-9121  Filed  4-15-02;  8:45  am] 
BtLUNG  COM  4A10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Coilection  Activity 
Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  this  notice 
announces  that  the  Laformation 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  November  14,  2001,  page  57149. 
DATES:  Comments  must  be  submitted  on 
or  before  May  16,  2002.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 
FOn  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Certification  of  Airports. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OKW  Control  Number:  2120-0063. 

Form^sJ:  FAA  5280-1. 

Affected  Public:  A  total  of  563  airport 
operators. 

Abstract:  To  operate  an  airport 
serving  certain  air  carriers,  a  person 
must  obtain  and  maintain  an  Airport 
Operating  Certificate.  The  application 
initiates  the  certification  process 
including  airport  inspection  and 
documentation  of  required  airport 
operations  and  equipment.  The 
certification  remains  valid  if  safety 
standards  are  maintained  as  verified  by 
inspections,  records,  and  reports. 

Estimated  Annual  Burden  Hours:  An 
estimated  173,869  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW.. 
Washington.  DC  20503,  Attention  FAA 
Desk  Officer. 


Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC.  on  April  8, 
2002. 

Steve  Hopkins, 

Manager.  Standards  and  Information 
Division.  APF- 100. 
|FR  Doc.  02-9120  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminietration 

Receipt  of  Noiee  Compatibility 
Program,  San  Antonio  international 
Airport,  San  Antonio,  TX 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announced  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  the  San  Antonio 
International  Airport  under  the 
provisions  of  Title  49,  USC,  Chapter  475 
(hereinafter  referred  to  as  "Title  49") 
and  14  CFR  part  150  by  the  City  of  San 
Antonio,  Texas.  This  program  was 
submitted  subsequent  to  a 
determination  by  the  FAA  that 
associated  noise  exposure  maps 
submitted  under  14  CFR  part  150  for  the 
San  Antonio  International  Airport  were 
in  compliance  with  applicable 
requirements  effective  January  16,  2002. 
The  proposed  noise  compatibility 
program  will  be  approved  or 
disapproved  on  or  before  September  30, 
2002. 

EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  FAA's  review  of  the  noise 
compatibility  program  is  April  3,  2002. 
The  public  comment  period  ends  June 
2,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nan  L.  Terry.  Department  of 
Transportation,  Federal  Aviation 
Administration,  Texas  Airports 
Development  Office.  Fort  Worth,  Texas. 
76193-0650.  (817)  222-5607.  Comments 
on  the  proposed  noise  compatibility 


program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  the  San 
Antonio  International  Airport  that  will 
be  approved  or  disapproved  on  or  before 
September  30.  2002.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and 
comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  the  Federal  Aviation 
Regulations  (FAR)  part  150. 
promulgated  pursuant  to  Title  49,  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  the  San 
Antonio  International  Airport,  effective 
on  April  3.  2002.  It  was  requested  that 
the  FAA  review  this  material  and  that 
the  noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  commuties.  be  approved  as 
a  noise  .compatibility  program  imder 
Title  49.  Preliminary  review  of  the 
submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  September  30, 

2002. 

The  FAA's  detailed  evaluation  will  be 
conducted  imder  the  provisions  of  14  / 
CFR  part  150,  section  150.33.  The  ^ 

primary  consideration  in  the  evaluation 
process  are  whether  the  proposed 
measures  may  reduce  the  level  of 
aviation  safety,  create  an  undue  burden 
in  interstate  or  foreign  commerce,  or  be 
reasonably  consistent  with  obtaining  the 
goal  of  reducing  existing  noncompatible 
land  uses  and  preventing  the 
introduction  of  additional 
noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
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Federal  Aviation  Administration, 
Airports  Division,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76137. 

City  of  San  Antonio,  Aviation 
Department,  9800  Airport  Boulevard, 
San  Antonio,  Texas  78216. 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading.  FOR  FURTHER  INFORMATION 

CONTACT. 
Issued  in  Fort  Worth.  Texas,  April  3,  2002. 

Naomi  L.  Saunders, 

Manager,  Airports  Division. 

[FR  Doc.  02-9126  Filed  4-15-02;  8:45  am) 

BHJUNG  CODE  4910-1V4I 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlpistration 
[Summary  Notice  No.  PE-2002-27] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 

summary:  Piu-suant  to  FAA's  riUemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  a  petition 
seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  simimary  is  intended  to  affect  the 
legal  status  of  any  petition  or  it^final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  6.  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Sh«et,  SW..  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-11998  at  the 
beginning  of  yovir  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the-public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m.. 


Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC,  on  April  8, 
2002. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-11998. 

Petitioner:  Bombardier  Aerospace. 

Section  of  14  CFR  Affected:  14  CFR 
25.785(b). 

Description  of  Relief  Sought:  An 
exemption  from  the  general  occupant 
protection  required  by  14  CFR  25.785(b) 
for  occupants  of  side-facing  seats  that 
are  occupied  for  takeoff  and  landing. 

[FR  Doc.  02-9128  Filed  4-15^2;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-29] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  Issued 

agency:  Federal  Aviation 
Administi-ation  (FAA),  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  II  of  Tide  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Emrick  (202)  267-5174,  or  Sandy 
Buchanan-Sumter  (202)  267-7271, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration.  800 


Independence  Avenue,  SW..  ^ 

Washingtdn.  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Dated:  Issued  in  Washington.  DC,  on  April 
8.  2002. 

Donald  P.  Byrne, 
'  Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2002-1 1509. 

Petitioner:  Atiantic  Southeast 
Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(1),  121.440,  and 
121.463(a)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Atiantic 
Southeast  Airlines  to  allow  observations 
and  flight  checks  to  be  accomplished  in 
an  approved  simulator  or  by  qualified 
and  authorized  check  airmen  rather 
than  an  FAA  inspector. 

Grant,  03/26/2002,  Exemption  No. 
71 35 A 

Docket  No.:  FAA-2001-9874. 

Petitioner:  Civil  Air  Patrol.        

Section  of  14  CFR  Affected:  14  CFR 
61.113(e)  and  119.1(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Civil  Air  Patrol 
(CAP)  to  reimburse  members  for  service 
and  maintenance  expenses  incurred 
while  serving  on  official  U.S.  Air  Force 
assigned  missions,  and  to  permit  CAP/ 
Air  Force  Reserve  Officers'  Training 
Corps  cadet  orientation  flights. 

Partial  Grant.  03/19/2002,  Exemption    . 
No.  6771B 

[FR  Doc.  02-9130  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-30] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Tide  14.  Code 
of  Federal  Regulations  (14  CFR).  tfiis 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
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Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  sunmiary  is  intended  to  affect  the 
legal  status  of  smy  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  6,  2002. 

ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-11552  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  Your  may  review  the 
public  docket  containing  the  petition, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Docket 
Office  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Wilkins.  Office  of  Rulemaking 
(ARM-1)  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-8029 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91 

Issued  in  Washington.  DC.  on  April  10, 
2002. 

Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-11552. 

Petitioner:  Zantop  International 
Airlines.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
25.795(a)(1)  and  (2) 

Description  of  Relief  Sought:  To 
■  provide  Zantop  with  relief  from  the 
requirement  to  install  or  modify  cockpit 
doors  to  withstand  forcible  intrusion 
and  resist  penetration  o£  small  arms  and 
fragmentation  devices. 

(FR  Doc.  02-9135  Filed  4-15-02:  8:45  am) 
MLUNQ  CODE  4010-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Ruiemalcing  Advisory 
Committee  Meeting  on  Transport 
Airplane  and  Engine  Issues 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  public  meeting. 


SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  transport  airplane 
and  engine  (TAE)  issues. 
DATES:  The  meeting  is  scheduled  for 
May  1,  2002,  from  11  a.m.  to  12:30  p.m. 
Arrange  for  oral  presentations  by  April 
26. 

ADDRESSES:  Federal  Aviation 
Administration,  800  Independence 
Avenue.  Room  810.  Washington.  DC 
20591. 

FOR  FURTHER  INFORMATION  CONTACT:  Effie 
M.  Upshaw.  Office  of  Rulemaking. 
ARM-209.  FAA,  800  Independence 
Avenue.  SW..  Washington.  DC  20591, 
Telephone  (202)  267-7626,  FAX  (202) 
267-5075.  or  e-mail  at 
effie.  upshaw®faa  .gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  Ill),  notice  is  given  of 
an  ARAC  meeting  to  be  held  May  1.  in 
Washington.  DC.  The  purpose  of  the 
meeting  is  to  review  and  approve 
proposed  rulemaking  and  advisory 
material  addressing  design  and 
construction  of  control  surfaces.  The 
documents  were  prepared  by  the  Flight 
Controls  Harmonization  Working 
Group. 

Attendance  is  open  to  the  public  but 
will  be  limited  to  the  availability  of  the 
meeting  room  space  and  telephone 
lines.  The  meeting  is  being  held  in  a 
Federal  building  with  enhanced  security 
procedures  since  the  September  11, 
2001  events.  Those  persons  planning  to 
attend  in  person  should  provide  their 
name  and  company/affiliation  to  the 
person  listed  under  the  heading  FOR 
FURTHER  INFORMATION  no  later  than  April 

26. 

Details  for  participating  by  telephone 
will  be  available  after  April  22  on  the 
ARAC  calendar  at  http:// 
www.faa.gov.avr/arm/araccal.htm,  or  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT.  Callers  outside  the 
Washington  metropolitan  area  will  be 
responsible  for  paying  long-distance 
charges. 

The  public  must  make  arrangements 
by  April  26  to  present  oral  statements  at 


the  meeting.  Written  statements  may  be 
presented  to  the  committee  at  any  time 
by  providing  25  copies  to  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT  or  by  providing 
copies  at  the  meeting.  Copies  of  the 
documents  to  be  presented  to  ARAC  for 
decision  or  as  recommendations  to  the 
FAA  may  be  made  available  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
the  meeting  or  meeting  documents, 
please  contact  the  person  listed  under 
the  heading  FOR  FURTHER  INFORMATION 
CONTACT.  Sign  and  oral  interpretation,  as 
well  as  a  listening  device,  can  be  made 
available  if  requested  10  calendar  days 
before  the  meeting. 

Issued  in  Washington,  DC  on  April  8,  2002. 
Tony  F.  Fazio, 

Director,  Office  of  Rulemaking. 
(FR  Doc.  02-9114  Filed  4-15-02;  8:45  am] 

BILUNG  CODE  4aiO-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Ruiemalcing  Advisory 
Committee;  General  Aviation 
Certification  and  Operations  Issues; 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  general  aviation  certification 
and  operations  issues.  Specifically,  the 
committee  will  review  its  current  tasks. 
date:  The  meeting  will  be  held  on  May 
7,  2002,  at  10  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Helicopter  Association 
International.  1635  Prince  Street, 
Alexandria.  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
Noreen  Hannigan,  Federal  Aviation 
Administration.  Office  of  Rulemaking 
{ARM-106),  800  Independence  Avenue. 
SW..  Washington.  DC  20591.  telephone 
(202)  267-7476;  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  The 
Aviation  Rulemaking  Advisory 
Committee  for  General  Aviation 
Certification  and  Operations  Issues 
(GACO)  currently  has  five  tasks:  (1) 
Update  Certification  Requirements 
(Propulsion/Jet);  (2)  Occupant 
Protection  Standards;  (3)  Enhanced  Stall 
Characteristics;  (4)  Miscellaneous 


rmn   I  rw I A  __11      t  C        OnTkO    /Mnt-iy^oo 


Federal  Register / Vol.  67.  No.  73 /Tuesday.  April  16,  2002 /Notices 


18671 


Systems  and  Part  23;  and  (5)  Dihedral 
Effect.  These  can  be  reviewed  on  the 
FAA's  web  site  at  http://www.faa.gov/ 
avr/arm. 

The  agenda  for  the  meeting  will 
include: 

(1)  Review  current  tasks  under 
General  Aviation  Certification  and 
C^erations  Issues  (GACO); 

(2)  Discuss  where  tasks  fit  into  the    \ 
FAA's  overall  Aircraft  Certification 
Service  rulemaking  activities. 

(3)  Clarify  the  scope  of  the  Turbofan/ 
Jet  Installations  portion  of  the  "Update 
Certification  Requirements"  task.  This 
includes  all  configurations  of  jet 
airplanes  less  than  19,000  pounds, 
including  recommendations  for 
distinguishing  different  classes  of  jets. 
Tliis  also  includes  a  thorough  review  of 
the  Subpart  B  performance 
requirements. 

(4)  Possible  approaches  to  those 
portions  of  the  "Update  Certification 
Requirements"  task  that  are  not  limited 
to  jets  but  would  apply  to  all  airplane 
configurations. 

(5)  Possible  approaches  to  the 
portions  of  the  "Occupant  Protection" 
task  that  could  be  grouped  with  the 
"Update  Certification  Requirements" 
task  for  general  safety  in  part  91 
operations. 

(6)  Possible  approaches  to  portions  of 
the  "Occupant  Protection  Standards" 
task  that  are  necessary  for  part  121 
operations. 

(7)  Review  the  current  state  of  JAA 
harmonization  activities  pertaining  to 
GACO's  tasks. 

This  meeting  is  announced  pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II). 

Attendance  is  open  to  the  public  but 
will  be  limited  to  the  space  available. 
The  FAA  will  arrange  teleconference 
capability  for  individuals  wishing  to 
participate  by  teleconference  if  the  FAA 
receives  notification  no  later  than  3 
business  days  before  the  meeting. 
Arrangements  to  participate  by 
teleconference  can  be  made  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  Callers 
outside  the  Washington  metropolitan 
area  will  be  responsible  for  paying  long 
distance  charges. 

To  present  oral  statements  at  the 
meeting,  members  of  the  public  must 
make  arrangements  no  later  than  3 
business  days  before  the  meeting.  The 
public  may  present  written  statements 
to  the  committee  at  any  time  by 
providing  25  copies  to  the  Assistant 
Executive  Director,  or  by  bringing  the 
copies  to  the  meeting. 
1  Requests  for  sign  or  oral 
interpretation,  or  for  a  listening  device, 


may  be  made  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  at  least  10  calendar  days  before 
the  meeting. 

Issued  in  Washington,  DC,  on  April  8, 
2002. 

Anthony  F.  Fazio, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 
(FR  Doc.  02-9116  Filed  4-12-02;  8:45  ami 

BILUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Commercial  Space  Transportation 
Advisory  Committee — Open  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Commercial  Space 
Transportation  Advisory  Committee 
open  meeting. 

SUMMARY:  Pursuant  to  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  5  U.S.C.  App.  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC).  The 
meeting  will  take  place  on  Thursday, 
May  23,  2002,  ft-om  8  a.m.  to  1  p.m.  at 
the  Federal  Aviation  Administration 
Headquarters  Building,  800 
Independence  Avenue  SW,  Washington, 
DC,  in  the  Bessie  Coleman  Conference 
Center  (second  floor).  This  will  be  the 
thirty-fifth  meeting  of  the  COMSTAC. 

The  agenda  for  the  meeting  will 
include  an  industry  update  on  the 
Evolved  Expendable  Launch  Vehicle 
program;  an  activities  report  fi^om  FAA's 
Associate  Administrator  for  Commercial 
Space  Transportation  (formerly  the 
Office  of  Commercial  Space 
Transportation  [60  FR  62762.  December 
7, 1995]);  cmd  a  status  report  on  the  FAA 
Supplemental  Notice  of  Proposed 
Rulemaking  on  Licensing  and  Safety 
Requirements  for  Launch. 

Meetings  of  the  COMSTAC  Working 
Groups  (Technology  and  Innovation, 
Reusable  Laimch  Vehicle,  Risk 
Management,  and  Launch  Operations 
and  Support)  will  be  held  on 
Wednesday.  May  22.  2002.  For  specific 
information  concerning  the  times  and 
locations  of  these  meetings,  contact  the 
Contact  Person  listed  below. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Murray  (AST-100),  Office  of 


the  Associate  Administrator  for 
Commercial  Space  Transportation 
(AST),  800  Independence  Avenue  SW, 
Room  331.  Washington.  DC  20591. 
telephone  (202)  267-7892;  e-mail 
michelle.murray@faa.dot.gov. 

Issued  in  Washington.  DC.  April  8.  2002. 
Patricia  G.  Smith, 

Associate  Administrator  for  Commercial 
Space  Transportation. 
(FR  Doc.  02-9134  Filed  4-15-02;  8:45  ami 

BILUNG  CODE- 4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
02-04-C-OO-TLH  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Tallahassee  Regional 
Airport  Tallahassee,  FL 

agency:  Federal  Aviation 
Admim'stration  (FAA)  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Tallahassee 
Regional  Airport  under  the  provisions  of 
the  49  U.S.C.  40117  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  16,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  Suite  400,  5950  Hazeltine 
National  Drive,  Orlando,  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Kenneth 
Austin,  Airport  Director  of  the  City  of 
Tallahassee  at  the  following  address: 
Tallahassee  Regional  Airport,  3300 
Capital  Circle,  SW,  Suite  1,  Tallahassee, 
Florida  32310. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Tallahassee  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bill  Farris,  Program  Manager,  Orlando 
Airports  District  Office,  Suite  400.  5950 
Hazeltine  National  Drive.  Orlando 
Florida  32822.  (407)  812-6331, 
extension  25.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
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comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Tallahassee  Regional  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  April  2,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  City  of  Tallahassee  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  July  16,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date: 
October  1,2002. 

Proposed  charge  expiration  date: 
October  1.2006. 

Level  of  the  proposed  PFC:  $  4.50. 

Total  estimated  PFC  revenue: 
$  8,314.445. 

Brief  description  of  proposed 
project(s):  Impose  Only:  Terminal 
Security  Improvements,  Crisis 
rnimnanH/r.nmmiinii-atinns  Center, 

Taxiway  N  Rehabilitation,  Taxiway  P 
Rehabilitation,  General  Aviation 
Taxiway  Overlays,  Interactive  Training 
System  Improvements,  New  General 
Aviation  Central  Apron  Construction, 
General  Aviation  South  Apron 
Rehabilitation,  Terminal  Apron  Access, 
Terminal  Apron  Lighting 
Improvements,  Automated  Vehicle 
Identification  System,  Old  Terminal 
Apron  Rehabilitation,  ADA  Passenger 
Lift,  Taxiway  S  Extension,  Airport 
Stormwater  Drainage  Improvements, 
General  Aviation  Apron  Lighting,  ILS/ 
GPS  Installation;  Impose  and  Use 
Terminal  Second  Floor  Accessibility, 
Integrated  Communications  Systems, 
Airport  Layout  Plan  Update,  Security 
System  Upgrade,  Former  Landfill 
Remediation,  Air  Carrier  Taxiway 
Rehabilitation,  Terminal  Apron  Seciuity 
Fencing,  Runway  9/27  Safety  Area 
Improvements,  Master  Plan  Update, 
Passenger  Loading  Bridges,  Terminal 
Improvement  Program  (Multi-year), 
Runway  18/36  Safety  Area 
Improvements,  Terminal  Apron 
Rehabilitation.  Taxiway  J  Extension, 
Sinkhole  Stabilization  and  Taxiway  S 
Repair,  Airside  Perimeter/Service  Road, 
Security  Fencing  and  Gate 
Improvements,  Taxiway  J  Rehabilitation 
and  Widening,  Electrical  Vault  Upgrade, 
Runway  9/27  Lighting  Upgrade,  General 
Aviation  Access  Taxiway  R 
Construction,  Air  Cargo  Apron     - 
Expansion.  Runway  18/36  Shoulder 
Improvements,  Secxirity  CCTV  Camera 
System  Rehabilitation  and 
Improvements,  Terminal  Access  Road, 
North  Apron  Overlay. 


Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  non- 
scheduled/on-demand  air  carriers  filing 
Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
informahon  contact  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration 
Southern  Region  Headquarters/ASO- 
600,  1701  Columbia  Ave.,  College  Park, 
Georgia  30337. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Tallahassee. 

Issued  in  Orlando,  Florida  on  April  2, 
2002. 

John  W.  Reynolds.  Jr.. 
Acting  Manager,  Airports  District  Office. 
[FR  Doc.  02-9127  Filed  4-15-02;  8:45  am] 
MLLMG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
02-05-C-OO-TPA  To  Impose  and  Use 
The  Revenue  From  a*  Passenger 
Facility  Charge  (PFC)  at  Tampa 
International  Airport,  Tampa,  FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  frtsm  a  PFC  at  Tampa 
International  Airport  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  16,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Drive, 
Suite  400;  Orlando,  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Louis  E. 
Miller,  Executive  Director  of  the 
Hillsborough  County  Aviation  Authority 
at  the  following  address:  P.O.  Box 
22287,  Tampa,  Florida  33622. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided,to  the  Hillsborough 


County  Aviation  Authority  under 
section  158.23  of  part  158. 

FOR  FURTHER  MFORMATXm  CONTACT:  Mr. 
Vernon  P.  Rupinta,  Program  Manager. 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Drive,  Suite  400; 
Orlando,  Florida  32822,  (407)  812-6331, 
extension  24.  The  application  may  be 
reviewed  in  person  at  this  same 
location.  , 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Tampa  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  April  5,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Hillsborough  County 
Aviation  Authority  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  July  20,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date:  Jxme 
1,  2002. 

Proposed  charge  expiration  date:  July 
31,  2002. 

Level  of  the  proposed  PFC:  $3.00. 

Total  estimated  net  PFC  revenue: 
$2,050,000. 

Brief  description  of  proposed 
project(s):  Acquire  North  Hillsborough 
Avenue  Property. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  Filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
application  in  person  at  the 
Hillsborough  County  Aviation 
Authority. 

Issued  in  Orlando,  Florida  on  April  3, 
2002. 

W.  Dean  Stringer, 

Manager,  Orlando  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  02-9125  Filed  4-15-02;  8:45  am] 
BUJJNG  COOC  4910-13-M 
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DEPARTIMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperadve  Agreement 
Program  To  Support  Implementation  of 
the  National  Strategies  for  Advancing 
Bicycle  Safety  Agenda 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Annoimcement  of  a 
discretionary  cooperative  agreement 
program  to  support  efforts  to  implement 
the  strategies  and  goals  of  the  National 
Strategies  for  Advancing  Bicycle  Safety 
agenda. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
announces  a  discretionary  cooperative 
agreement  program  to  provide  funding 
to  individuals  and  organizations  in 
support  of  the  implementation  of  the 
National  Strategies  for  Advancing 
Bicycle  Safety,  a  document  designed  to 
reduce  the  incidence  of  bicycle  related 
fatalities  and  injiuies.  The  National 
Strategies  for  Advancing  Bicycle  Safety 
was  developed  by  a  diverse  group  of 
bicycle  advocates,  injury  prevention 
specialists,  and  government 
representatives  working  together  at  a 
conference  in  July  2000.  The  conference 
was  sponsored  by  NHTSA,  the  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Federal  Highway  Administration 
(FHWA)  and  the  Pedestrian  and  Bicycle 
Information  Center.  The  bicycle  safety 
"agenda"  addresses  five  key  goals:  (1) 
Motorists  will  share  the  road;  (2) 
Bicyclists  will  ride  safely;  (3)  Bicyclists 
will  wear  helmets;  (4)  The  legal  system 
will  support  safe  bicycling;  (5)  Roads 
and  paths  will  safely  accommodate 
bicyclists.  ThesQ  goals  are  designed  to 
be  a  road  map  for  policy  makers,  safety 
specialists,  educators,  and  the  bicycling 
commimity  as  they  undertake  national, 
state  and  local  efforts  to  increase  safe 
bicycling. 

NHTSA  anticipates  funding 
approximately  five  (5)  demonstration 
projects  for  a  minimiun  period  of  one 
year  and  a  maximum  period  of  two 
years.  To  this  end,  this  cooperative 
agreement  will  support  projects  that 
foster  implementation  of  the  National 
Strategies  for  Advancing  Bicycle  Safety. 
I  This  notice  solicits  applications  from 
public  and  private,  non-profit  and  not- 
for-profit  organizations.  State  and  local 
governments  and  their  agencies  or  a 
consortium  of  the  above.  Interested 
applicants  must  submit  an  application 
packet  as  further  described  in  the 
application  section  of  this  notice.  The 
application  will  be  evaluated  to 


determine  the  proposals  that  will 
receive  funding  under  this 
announcement. 

DATES:  Applications  must  be  received  in 
the  office  designated  below  on  or  before 
3  p.m.  (EDT),  on  May  24,  2002. 
ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procxu^ment  (NAD-30), 
Attention:  April  Jennings,  400  Seventh 
Street  SW.,  Room  5301,  Washington,  DC 
20590.  All  applications  submitted  must 
include  a  reference  to  NHTSA 
Cooperative  Agreement  Program 
Number  DTNH22-02-H-05097. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  April  Jennings,  Office  of 
Contracts  and  Procurement  at  202-366- 
9571,  or  by  email  at 

q/en/Jings@77/j tsa.dot.gov.  Programmatic 
questions  relating  to  this  cooperative 
agreement  program  should  be  directed 
to  Marietta  Y.  Bowen,  Safety 
Countermeasures  Division,  NHTSA,  400 
Seventh  Street,  SW.  (NTS-15), 
Washington,  DC  20590,  by  email  at 
mbowen@nhtsa.dot.gov,  or  by  phone  at 
(202)  366-1739.  Interested  applicants 
are  advised  that  no  separate  application 
package  exists  beyond  the  contents  of 
this  annovmcement. 
SUPPLEMENTARY  INFORMATION: 

Background 

About  85  million  adults  and  children 
ride  their  bikes  every  year.  For  children 
and  teens,  the  bicycle  is  a  primary 
means  of  transportation  when  traveling 
independently.  In  addition,  every 
morning  an  estimated  half  million 
people  bike  to  work  in  the  United 
States.  However,  injuries  do  occur.  Each 
year,  more  than  500,000  bicyclists  of  all 
ages  sustain  a  cycling  injury  that 
requires  emergency  department  care.  Of 
the  approximately  800  bicyclists  killed 
annually,  about  700  are  killed  in  traffic 
crashes.  Perhaps  not  surprisingly,  more 
than  half  of  the  bicyclists  riding  in  or 
near  traffic  report  feeling  unsafe.  In  July 
2000,  a  group  of  safety  experts  and 
advocates,  bicycling  enthusiasts,  and 
government  agency  representatives  met 
to  develop  a  national  agenda  for 
bicycling  safety.  Safety,  not  use,  was  the 
central  Aeme  for  the  conference,  as 
conference  planners  believed  that 
increasing  bicycle  use  had  coverage  in 
other  forums,  whereas  safety  and  public 
health  issues  associated  wiUi  bicycling 
were  not  adequately  covered  in  other 
efforts.  No  one  present  at  the  July  2000 
conference  could  recall  a  time  when 
such  a  diverse  group  had  been  convened 
or  when  government  representatives 
had  worked  with  the  cycling 


commimity  to  plan  significant  policy 
and  strategies  aroimd  bicycling  and 
bicycle  safety.  The  conference  focused 
discussion  on  five  issues  that,  once 
accomplished,  would  advance  the  safety 
of  all  bicyclists,  regardless  of  age.  These 
topics  emerged  as  goals  in  the  outcome 
document  of  the  conference:  The 
National  Strategies  for  Advancing 
Bicycle  Safety. 

The  National  Strategies  for  Advancing 
Bicycle  Safety  is  a  call  to  action.  It 
reflects  the  thoughts  and  visions  of  the 
Bicycle  Safety  Conference  2000 
participants  who,  together,  developed 
an  agenda  that  addresses  bicycle  safety 
on  a  variety  of  fronts.  The  publication, 
a  result  of  the  conference,  is  the  first 
step  in  beginning  the  process  of 
changing  the  cycling  environment  in     • 
significant  ways  by  addressing  five  key 
goals:  (1)  Motorists  will  share  the  road; 
(2)  Bicyclists  will  ride  safely;  (3) 
Bicyclists  will  wear  helmets;  (4)  The 
legal  system  will  support  safe  bicycling; 
(5)  Roads  and  paths  will  safely 
accommodate  bicyclists.  Under  each 
goal  is  a  series  of  strategies  and  initial 
action  steps  for  achieving  the  overall      . 
goal. 

The  strategies  outlined  in  the  National 
Strategies  for  Advancing  Bicycle  Safety 
are  considered  to  be  those  that  can  be 
initiated  and  completed  within  a  three 
to  five  year  time  frame.  Moreover,  these 
strategies  are  expected  to  build  local 
support  and  capacity  for  efforts  to 
improve  safe  bicycling.  Finally,  the 
National  Strategies  for  Advancing 
Bicycle  Safety  provides  guidance  and 
direction  to  those  seeking  to  improve 
bicycle  safety.  The  challenge  now  before 
us  is  implementation — turning  a 
dociunent  into  action.  The  National 
Strategies  for  Advancing  Bicycle  Safety 
must  not  sit  on  a  shelf.  Rather  the  goals, 
strategies  and  action  steps  articulated  in 
the  document  must  be  put  into  action  to 
make  bicycling  safe  for  all.  To  help 
facilitate  implementation  efforts, 
NHTSA  proposes  to  support 
approximately  five  (5)  mini-grant 
programs  aimed  at  putting  into  action 
one  or  more  of  the  strategies  outlined 
under  Goals  1-4  of  the  National 
Strategies  for  Advancing  Bicycle  Safety. 

Copies  of  the  National  Sfrategies  for 
Advancing  Bicycle  Safety  are  available 
on  the  NHTSA  Website  at  http:// 
www.nhtsa.  dot.gov/people/injury/ 
pedbimot/bike/index.html  or  at  the  Bike 
Hub  Website  at  http://www.cdc.gov/ 
ncipc/bike 

Purpose 

The  purpose  of  this  cooperative 
agreement  program  is  to  support 
implementation  of  aspects  of  the 
National  Strategies  for  Advancing 
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Bicycle  Safety.  Under  each  of  the  goals 
in  the  National  Strategies  for  Advancing 
Bicycle  Safety  is  a  series  of  strategies 
and  initial  action  steps.  Approximately 
five  mini-projects  addressing  one  or 
more  strategies  outlined  under  the 
National  Strategies  for  Advancing 
Bicycle  will  be  supported.  Each 
cooperative  agreement  recipient  will  be 
expected  to  coordinate  an  effort  that 
supports  one  or  more  of  the  strategies 
outlined  in  the  agenda.  Project  length 
will  vary  depending  on  the  scope  of  the 
proposed  effort.  However,  projects  will 
be  considered  for  a  minimum  of  one 
year  and  a  maximimi  of  two  years. 
The  objective  is  to  provide  seed 
monies  to  stakeholders  for  the  purpose 
of  implementing  aspects  of  Goals  1-4  of 
the  National  Strategies  for  Advancing 
Bicycle  Safety.  Proposals  may  address 
any  strategy  or  strategies  listed  in  Goals 
1-4.  Examples  of  possible  projects 
include: 

1.  Identify  the  key  components  of  a 
"Share  the  Road"  campaign  for 
motorists  and  bicyclists  and  pilot-test  a 
program  built  on  these.  Innovative 
methods  are  encouraged. 

2.  Are  there  ways,  other  than  a  major 
public  information  campaign,  of 
teaching  motorists  about  sharing  the 
road  with  bicyclists?  If  so,  identify  and 
pilot  test  innovative  approaches. 

3.  Survey /review  existing  programs  to 
determine  the  extent  to  which  bicycle 
safety  is  incorporated  into  driver 
education  for  beginning  drivers  and 
license  renewals  in  all  states. 

4.  Identify  and  pilot  test  innovative 
ways  to  teach  bicyclists  safe  riding 
techniques.  ^ 

5.  Develop  and  test  programs  to 
encoiuage  new  partners,  especially 
business  and  industry,  to  embrace  and 
promote  bicycle  safety. 

6.  Identify  and  evaluate  the 
effiectiveness  of  existing  bicycle  safety 
education  resources,  especially  after 
school  programs,  rodeos,  health  and 
safety  fairs,  and  bicycle  safety  materials. 
Who  is  the  audience?  Who  uses  them? 
How  effective  are  they? 

7.  Identify  and  evaluate  bicycle  safety 
materials  specifically  designed  to 
address  nontraditional  and  diverse 
populations  (i.e.,  different  ethnicities; 
dirabilities;  ages;  geographical  locations; 
etc.) 

8.  Identify  and  evaluate  national  or 
statewide  bicycle  helmet  safety 
campaigns  (large,  public  information 
and  education  campaigns  designed  to 
reach  large  audiences).  Who  was  the 
targeted  population?  What  are  the 
delivery  channels?  How  effective  were 
the  campaigns? 

9.  Identify  and  evaluate  bicycle 
helmet  safety  materials,  resources  and 


programs.  How  are  these  materials, 
programs,  etc.  generally  used?  What  are 
the  messages?  What  messages  are  most 
effective?  Is  the  material 
developmentally  and  culturally 
appropriate  for  the  intended  audience? 

10.  Identify  and  evaluate  existing 
efforts  to  improve  bicycle  safety 
enforcement. 

11.  Identify  and  evaluate  innovative 
enforcement  efforts  to  enforce  existing 
bicycle  helmet  laws.  What  methods  of 
enforcement  are  most  effective?  Is  there 
an  association  between  enforcement  and 
a  decrease  or  increase  in  injuries  and/ 
or  fatalities,  or  between  enforcement 
and  ridership? 

12.  Identify  and  evaluate  how  bicycle 
crash  data  are  collected  and  recorded  by 
law  enforcement.  What  are  the  data 
collection  procedures  and  practices? 
How  do  these  affect  the  determination 
of  fault  between  the  driver  and  rider? 

13.  Identify  and  evaluate  bicycle 
safety  enforcement  tools  used  to  enforce 
bicycle  safety  traffic  laws  aimed  at 
bicyclists  and  motorists.  Who  uses  the 
tools?  How  are  the  tools  used?  Are  the 
tools  effective?  What  additional  tools 
might  be  needed?  How  might  these  tools 
best  be  disseminated? 

14.  Investigate  how  courts  are 
currently  adjudicating  bicycle-related 
incidents.  Include  judicial  outcomes. 

15.  Assess  the  availability  and 
adequacy  of  bicycle-related  data  and 
reporting  systems  used  by  courts. 

NHTSA  Involvement 

NHTSA  will  be  involved  in  all 
activities  undertaken  as  part  of  the 
cooperative  agreement  program  and 
will: 

1.  Provide  a  Contracting  Officer's 
Technical  Representative  (COTR)  to 
participate  in  the  planning  and 
management  of  this  cooperative 
agreement  and  to  coordinate  activities 
between  the  Grantee  and  NHTSA. 

2.  Provide  information  and  technical 
assistance  firom  government  sources 
within  available  resources  and  as 
determined  appropriate  by  the  COTR. 

3.  Serve  as  a  liaison  between  NHTSA 
Headquarters,  Regional  Offices,  and 
others  (Federal,  State  and  local) 
interested  in  reducing  bicycle-related 
injuries  and  fatalities  and  promoting  the 
activities  of  the  grantee. 

4.  Review  and  provide  comments  on 
program  content,  materials,  and 
evaluation  activities. 

5.  Stimulate  the  transfer  of 
information  among  grant  recipients  and 
others  engaged  in  bicycle  safety 
activities. 

Availability  of  Funds 

The  strategies  outlined  in  the  National 
Strategies  for  Advancing  Bicycle  Safety 


are  considered  to  be  those  that  can  be 
initiated  and  largely  completed  within  a 
three-to  five-year  time  firame.  This  grant 
program  solicits  proposals  for  efforts 
that  can  be  accomplished  within  a 
tpinimiim  of  one  year  and  a  maximimi 
of  two  years.  Approximately  $250,000  is 
available  to  fund  a  number  of  projects 
for  up  to  $50,000  each.  The  total 
number  of  awards  will  depend  on  the 
quality  of  the  proposals  submitted  for 
consideration.  Given  the  amount  of 
funds  available  for  this  effort,  applicants 
are  strongly  encoiuaged  to  seek  other 
funding  opportunities  to  supplement 
the  Federal  funds.  Depending  on  the 
number  and  quality  of  the  proposals 
received  NHTSA  reserves  the  right  to 
fully  fund  the  cooperative  agreement  at 
the  time  of  award  or  incrementally  over 
the  period  of  the  cooperative  agreement. 


Period  of  Performance 

The  period  of  performance  for  this 
cooperative  agreement  is  up  to  two  (2) 
years  from  the  effective  date  of  award. 

Eligibility  Requirements 

Applications  may  be  submitted  by 
public  and  private,  non-profit  and  not- 
for-profit  organizations,  and 
governments  and  their  agencies  or  a 
consortiiun  of  the  above.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  other  public  and 
private  (non-or  not-for-profit) 
organizations,  and  state  and  local 
governments  are  eligible  to  appily. 
Interested  applicants  are  advised  that  no 
fee  or  profit  will  be  allowed  under  this 
cooperative  agreement  program. 

Application  Procedure 

Each  applicant  must  submit  one  (1) 
original  and  two  (2)  copies  of  the 
application  package  to:  NHTSA.  Office 
of  Contracts  and  Procurement  (NAD- 
30),  400  Seventh  Street  SW.,  Room 
53ai,  Washington  DC  20590. 
Applications  must  include  a  completed 
Application  for  Federal  Assistance 
(Standard  Form  424— Revised  4/88).  An 
additional  two  copies  will  facilitate  the 
review  process,  but  are  not  required. 

Only  complete  packages  received  on 
or  before  3:00  p.m.,  May  24,  2002  will 
be  considered.  No  facsimile 
transmissions  will  be  accepted. 
Applications  must  be  typed  on  one  side 
of  llie  page  only  and  contain  a  reference 
to  NHTSA  Cooperative  Agreement 
Number  DTNH22-02-H-05097. 
Unnecessarily  elaborate  applications 
beyond  what  is  sufficient  to  present  a 
complete  and  effective  response  to  this 
invitation  are  not  desired.  Please  direct 
cooperative  agreement  application 
questions  to  April  Jennings,  at  (202) 
366-9571  or  by  email  address 


i«  V.  1  ^^ 


/T 1, 


A^^l     IR      Onn'J  /Motir-oc 


Federal  Register / Vol.  67,  No.  73 /Tuesday,  April  16,  2002 /Notices 


18675 


afennings@nhtsa.dot.gov.  Programmatic 
questions  should  be  directed  to  Marietta 
Bowen,  by  email  at 

mbowen@nhtsa.dot.gov  or  by  phone  at 
(202)  366-1739. 

Application  Contents 

1.  The  application  package  must  be 
submitted  with  OMB  Standard  Form 
424,  (Rev  4-88,  including  424 A  and 
424B),  Application  for  Federal 
Assistance,  including  424A,  Budget 
Information-Non-construction  Program, 
and  424B,  Assurances-Non-construction 
Programs,  with  the  required  information 
provided  and  the  certified  assurances 
included.  Forms  are  electronically 
available  for  downloading  at 

www.  whitehouse.gov/omb/grants/ 
index.html.  While  the  Form  424-A 
deals  with  budget  information,  and 
Section  B  identifies  Budget  Categories, 
the  available  space  does  not  permit  a 
level  of  detail  which  is  sufficient  to 
provide  for  a  meaningful  evaluation  of 
the  proposed  costs.  A  supplemental 
sheet  should  be  provided  which 
presents  a  detailed  breakout  of  the 
proposed  costs  (detail  labor,  including 
labor  category,  level  of  effort,  and  rate; 
direct  materials,  including  itemized 
equipment;  travel  and  transportation, 
including  projected  trips  and  number  of 
people  traveling;  subcontractors/ 
subgrants,  with  similar  detail,  if  known; 
and  overhead),  as  well  as  any  costs  the 
applicant  proposes  to  contribute  or 
obtain  from  other  sources  in  support  of 
the  projects  in  the  project  plan.  The 
estimated  costs  should  be  separated  and 
proposed  by  year. 

2.  Funding  sources  other  than  the 
funds  being  provided  through  this 
cooperative  agreement  are  encouraged. 
Since  activities  may  be  performed  with 
a  variety  of  financial  resources, 
applicants  need  to  fully  identify  all 
project  costs  and  their  funding  sources 
in  the  proposed  budget.  The  proposed 
budget  must  identify  all  funding  sources 
in  sufficient  detail  to  demonstrate  that 
the  overall  objectives  of  the  project  will 
be  met. 

3.  Program  Narrative  Statement: 
Proposal  must  fully  describe  the  scope 
of  the  project,  detailing  the  activities 
and  costs  for  which  funding  is  being 
requested.  Also,  applications  for  this 
program  must  include  the  following 
information  in  the  program  narrative 
statement: 

(a)  A  table  of  contents  including  page 
number  references. 

(b)  If  applicable  to  effort  proposed  by 
grantee  a  description  of  the  community 
in  which  the  grantee  proposes  to 
implement  or  pilot  test  a  bicycle  safety 
program  effort  in  support  of  the  selected 
goal  identified  in  the  National  Strategies 


for  Advancing  Bicycle  Safety  should  be 
provided.  For  the  purpose  of  this 
program  a  commimity  includes  a  city, 
town  or  covmty,  small  metropolitan  area 
or  a  group  of  cities,  towns  or  counties 
in  particular  region.  It  should  be  large 
enough  so  that  the  program  can  have  a 
demonstrable  effect  on  bicycling  and 
bicycle  safety.  The  description  of  the 
community  should  include,  at  a 
minimum,  community  demographics 
including  bicycle  population,  the 
community's  bicycle  safety  problems, 
data  sources  available,  existing  traffic 
safety  programs,  bicycle  helmet  laws, 
bicycle  education  programs  and 
community  resources. 

(c)  A  description  of  the  project's  or 
program  goal  and  how  the  grantee  plans 
to  meet  the  goal.  The  grantee  must  be 
specific  with  respect  to  the  particular 
problem  being  addressed  and  how  the 
grantee  will  successfully  address  the 
issues.  For  example,  if  the  grantee  is 
proposing  to  review  and  evaluate 
existing  materials,  how  will  the 
materials  be  identified?  What 
partnerships  may  be  necessary?  What 
criteria  will  be  used  to  evaluate  the 
materials?  How  will  the  results  be 
reported?  Include  letters  of  agreement 
and  support,  as  appropriate. 

(d)  A  description  ofthe  specific 
activity  proposed  by  the  grantee.  What 
actions  will  be  imdertaken  to  support 
the  proposed  project?  What  partners 
need  to  be  involved  in  the  effort  to 
ensure  success?  To  what  degree  has  the 
buy-in  of  these  groups  been  secured? 
How  does  the  proposed  project 
contribute  to  improving  bicycle  safety? 
What  is  "success"  and  how  will  it  be 
determined? 

(e)  A  description  ofthe  analj^c  plan, 
including  how  information  (data)  will 
be  obtained,  compiled,  analyzed,  and 
reported. 

(f)  A  description  of  how  the  proposed 
project  will  be  managed.  The 
application  shall  identify  the  proposed 
project  manager  and  other  personnel 
considered  critical  to  the  successful 
accomplishment  of  the  project, 
including  a  brief  description  of  their 
qualifications  and  respective 
organizations  responsibilities.  The  role 
and  responsibilities  ofthe  grantee  and 
any  others  included  in  the  application 
package  shall  be  specified.  The 
proposed  level  of  efforts  in  performing 
the  various  activities  shall  dso  be 

identified. 

(g)  A  detailed  explanation  of  time 

schedules,  milestones,  and  product 
deliverables,  including  quarterly  reports 
and  draft  and  final  reports.  (See  Terms 
and  Conditions  of  Award.) 

(h)  A  separately-labeled  section  with 
information  demonstrating  that  the 


applicant  meets  all  of  the  special 
competencies  listed  below: 

(i)  Demonstrate  expertise  in  traffic 
safety,  program  development  and 
implementation,  and  knowledge  and 
experience  in  bicycle  safety  issues, 
especially  related  to  the  specific  goal(s) 
addressed  by  applicant.  If  proposing  a 
community  intervention,  demonstrate 
knowledge  and  familiarity  with  data 
sources  (including  local  data)  needed  to 
determine  the  incidence  of  bicycle- 
related  injuries. 

(ii)  Demonstrate  capability  of 
technical  and  management  skills  to 
successfully  administer  and  complete 
projects  in  a  timely  manner.  Include  a 
narrative  description  of  the  documented 
experience,  clearly  indicating  the 
relationship  to  this  project  and 
providing  details  such  as  project 
description  and  sponsoring  agency. 
References  to  completed  final  project 
reports  should  include  author's  name. 

(iii)  Demonstrate  capacity  to: 

A.  Design,  implement  and  evaluate 
innovative  approaches  for  addressing 
difficult  problems  related  to  issues 
associated  with  bicycle  safety,  crashes 
and  injuries; 

B.  Work  successfully  with  bicycling 
and  other  community  groups; 

C.  Collect  and  analyze  both 
quantitative  and  qualitative  data;  and 

D.  Synthesize,  siunmarize,  and  report 
results,  which  are  useable  and  decision- 
oriented. 

(iv)  Demonstrate  experience  in 
working  in  partnership  with  others,  for 
example,  law  enforcement,  health  care 
systems,  government  agencies,  the 
media,  etc. 

4.  Commitment  and  Support:  When 
other  sources  and  organizations  are 
required  to  complete  the  proposed 
effort,  the  grantee  shall  provide  proof  of 
said  organization's  willingness  to 
cooperate  on  the  effort.  Such  proof  can 
be  a  letter  of  support  or  buy-in 
indicating  what  Uie  organization  will 
supply  to  the  grantee. 

Application  Review  Process  and 
Criteria 

Each  application  package  will  be 
reviewed  initially  to  confirm  that  the 
applicant  is  an  eligible  recipient,  and 
has  included  all  of  the  items  specified 
in  the  Application  Procedures  section  of 
this  announcement.  Each  complete 
application  from  an  eligible  recipient 
will  then  be  evaluated  by  an  Evaluation 
Committee.  The  applications  will  be 
evaluated  using  the  following  criteria: 

1.  Program  Approach  (30  percent) 

The  extent  to  which  the  applicant  is 
knowledgeable  about  bicycle  safety 
efforts  and  programs.  The  extent  to 
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which  the  applicant  clearly  identifies 
and  explains  creative  approaches  to 
address  bicycle-related  injuries  and 
fatalities. 

If  building  on  an  existing  approach  or 
program,  what  are  the  iimovative,  new. 
or  creative  features  that  make  this 
project  different  from  what  has  been 
tried  in  the  past?  Has  the  appUcant 
identified  potential  barriers  associated 
with  developing  and  implementing  the 
new,  creative  approach?  Has  the 
applicant  offered  solutions  for 
addressing  the  barriers?  Has  the 
applicant  demonstrated  how  the  project 
may  be  adaptable  to  other  jurisdictions 
at  a  reasonable  cost?  Has  the  applicant 
identified  partners  and  groups  to  work 
on  the  proposed  project?  Has  the 
applicant  specified  who  will  be 
involved  and  what  each  will  contribute 
to  the  project?  What  new  or  non- 
traditional  partners  has  the  applicant 
involved  in  the  project? 

2.  Goals,  Objectives,  and  Work  Plan  (30 
percent) 

The  extent  to  which  the  applicant's 
goals  are  clearly  articulated  and  the 
objectives  are  time-phased,  specific, 
action-oriented,  measurable,  and 
achievable.  The  extent  to  which  the 
work  plan  will  achieve  an  outcome- 
oriented  result  that  ultimately  will 
reduce  bicycle-related  crashes,  injuries, 
and  fatalities.  The  applicant  will 
describe  how  an  "outcome-oriented" 
result  will  be  measured.  The  work  plan 
must  address  what  the  applicant 
proposes  to  develop  and  impleipent; 
how  this  will  be  accomplished;  and 
must  include  the  major  tasks/milestones 
necessary  to  complete  the  project.  This 
involves  identification  of,  and  solutions 
to,  potential  technical  problems  and 
critical  issues  related  to  successful 
completion  of  the  project.  The  work 
plan  will  be  evaluated  with  respect  to 
its  feasibility,  realism,  and  ability  to 
achieve  desired  outcomes. 

The  work  plan  must  also  clearly 
describe  how  "an  outcome-oriented 
result"  will  be  measured.  This  should 
be  articulated  in  an  analytic  plan,  which 
clearly  defines  the  project's  potential  to 
make  a  significant  impact  on  improving 
bicycle  safety  or  reducing  bicycle 
crashes,  and  associated  injuries  and 
fatalities.  The  analytic  plan  may  differ 
depending  on  whether  the  focus  of  the 
effort  is  a  community  or  examination  of 
data.  Issues  that  need  to  be  considered 
in  the  analjrtic  plan  include  how  the 
information/ data  collected  in  the  project 
will  be  compiled,  analyzed,  interpreted 
and  reported.  When  information  is 
qualitative,  what  criteria  will  be  used  to 
analyze  it?  Are  there  sufficient  data/ 
information  sources  and  is  access 


ensured  from  appropriate  owners  or 
collectors  of  data  to  obtain  and 
appropriately  analyze  the  quantitative 
and  qualitative  information  needed  on 
the  proposed  project? 

3.  Special  Competencies  (20  percent) 

The  extent  to  which  the  applicant  has 
met  the  special  competencies  including 
knowledge  and  familiarity  with  bicycle 
safety  issues  associated  with  the 
proposed  intervention  or  effort; 
technical  and  management  skills  needed 
to  successfully  design,  conduct,  and 
evaluate  the  proposed  effort;  ability  to 
work  with  various  organizations  and  the 
bicycling  community  to  implement 
programs  or  compile  data;  ability  to 
design  and  implement  approaches  for 
addressing  bicycle  safety  related 
problems;  and  experience  in  fostering 
new  partnership  with  nontraditional 
partners. 

4.  Project  Management  and  Staffing  (20 
percent) 

The  extent  to  which  the  proposed 
staff  are  clearly  described,  appropriately 
assigned,  and  have  adequate  skills  and 
experience.  The  extent  to  which  the 
applicant  has  the  capacity  and  facilities 
to  administer  and  execute  the  proposed 
project.  The  extent  to  which  the 
applicant  has  provided  details  regarding 
the  level  of  effort  and  allocation  of  time 
for  each  staff  position.  The  applicant 
must  furnish  an  organizational  chart 
and  resumes  of  each  proposed  staff 
member.  Is  the  applicant's  staffing  plan 
reasonable  for  accomplishing  the 
objectives  of  the  project  within  the  time 
firame  set  forth  in  the  aimouncement?  Is 
the  timeline  submitted  by  the  grantee 
reasonable?  Has  the  applicant's 
financial  budget  provided  sufficient 
detail  to  allow  NHTSA  to  determine  that 
the  estimated  costs  are  reasonable  and 
necessary  to  perform  the  proposed 
effort?  Has  financial  or  in-kind 
commitment  of  resources  by  the 
applicant's  organization  or  other 
supporting  organizations  been  clearly 
identified? 

Special  Award  Selection  Factors 

Applicants  are  strongly  urged  to  seek 
funds  bom  other  Federal,  State,  local, 
and  private  sources  to  augment  those 
available  under  this  announcement. 
Among  proposals  of  equal  merit 
preference  may  be  given  to  those  that 
have  proposed  cost-sharing  strategies 
and/or  odier  proposed  funding  sources 
in  addition  to  those  in  this 
aimouncement. 

Terms  and  Conditions  of  Award 

1.  Prior  to  award,  each  grantee  must 
comply  with  the  certification 


requirements  of  49  CFR  part  20, 
Department  of  Transportation  New 
Restrictions  on  Lobbying,  and  49  CFR 
part  29,  Department  of  Transportation 
government  wide  Debarment  and 
Suspension  (Non-procurement)  and 
Govenunent-wide  Requirement  for  Drug 
Free  Work  Place  (Grants). 

2.  Reporting  Requirements  and 
Deliverables: 

(a)  Quarterly  Progress  Reports  must 
include  a  summary  of  the  previous 
quarter's  activities  and 
accomplishments,  as  well  as  the 
proposed  activities  for  the  upcoming 
quarter.  Any  decisions  and  actions 
required  in  the  upcoming  quarter 
should  be  included  in  the  report.  Any 
problems  and  issues  that  may  euise  and 
need  the  Contracting  Officer's  Technical 
Representative  (COTR)  or  Contracting 
Officer  (CO)  attention  should  be  clearly 
identified  in  the  quarterly  report  in  a 
specific,  identified  section.  The  grantee 
shall  supply  the  progress  report  to  the 
COTR  every  ninety  (90)  days,  following 
date  of  aw^. 

(b)  Initial  and  Subsequent  Meetings 
with  COTR:  The  grantee  will  meet  with 
the  COTR  and  appropriate  NHTSA  staff 
at  NHTSA's  offices  in  Washington  D.C. 
to  discuss  and  refine  the  development, 
implementation,  and  evaluation  of  the 
project.  The  grantee  will  prepare  a  20  to 
30  minute  presentation  describing  the 
project  and  will  be  prepared  to  answer 
questions  from  the  COTR  and  others 
present  at  the  briefing.  After  this  initial 
meeting  with  the  COTR,  the  grantee 
should  meet  at  least  once  a  year  with 
the  COTR  in  Washington  D.C.  at 
NHTSA's  offices  to  discuss  the  project's 
progress  and  results.  These  meetings 
will  be  a  minimum  of  4  hours  in  length. 

(c)  Revised  Project  Plan:  If  needed,  the 
grantee  will  submit  a  revised  project 
plan  incorporating  verbal  and  written 
comments  from  the  COTR.  This  revised 
plan  is  due  no  more  than  one  (1)  month 
frt>m  date  of  the  initial  meeting  with 
COTR. 

(d)  Draft  Final  Report:  The  grantee 
will  prepare  a  Draft  Final  Report  that 
includes  a  description  of  the  project, 
issue  addressed,  program 
implementation  (if  relevant),  analytic 
strategies,  findings  and 
recommendations.  With  regard  to 
technology  transfer,  it  is  important  to 
know  what  worked  and  what  did  not 
work,  under  what  circxmistances,  what 
can  be  done  to  enhance  replication  in 
similar  communities,  and  what  can  be 
done  to  avoid  potential  problems  for 
futiire  replication  of  the  project.  This  is 
true  even  if  the  applicant  reviewed  and 
docimiented  existing  programs.  The 
grantee  will  submit  the  Draft  Final 
Report  to  the  COTR  60  days  prior  to  the 


7 I 1 


j^__/\r.r,1      CT     M^      7Q/TiiocHav      Anril    Ifi      ?0n2/NnticeS 


Federal  Register /Vol.  67.  No.  73 /Tuesday,  April  16.  2002 /Notices 


18677 


end  of  the  performance  period.  The 
COTR  will  review  the  Draft  Final  Report 
and  provide  comments  to  the  grantee 
within  30  days  of  receipt  of  the 
document. 

(e)  Final  Report:  The  grantee  will 
revise  the  Draft  Final  Report  to  reflect 
the  COTR's  comments.  The  revised  final 
report  will  be  delivered  to  the  COTR  15 
days  before  the  end  of  the  performance 
period. 

(f)  Requirements  for  Printed  Material: 
The  print  materials  shall  be  provided  to 
NHTSA  in  both  camera  ready  and 
appropriate  media  formats  (disk,  CD- 
rom)  with  graphics  and  printing 
specifications  to  guide  NHTSA's 
printing  office  and  any  outside 
organization  implementing  the  program. 
Printing  Specifications  follow. 

(i)  Digital  artwork  for  printing  shall  be 
provided  to  NHTSA  on  diskette  (lOOMG 
Zip  disk  or  IGB  Jaz  disk).  Files  should 
be  in  current  desktop  design  and 
publication  programs,  for  example, 
Adobe  Illustrator,  Adobe  Photoshop, 
Adobe  Pagemaker,  Macromedia 
Freehand,  QuaJ-kXPress.  The  grantee 
shall  provide  all  supporting  files  and 
fonts  (both  screen  and  printers)  needed 
for  successful  output,  black  and  white 
laser  separations  of  all  pages,  disk 
directory(s)  with  printing  specifications 
provided  to  the  Govenmient  Printing 
Office  (GPO)  on  GPO  Form  952  to  guide 
NHTSA's  printing  office,  GPO,  and  any 
outside  organizations  assisting  with 
program  production.  The  grantee  shall 
confer  with  the  COTR  to  verify  all 
media  format  and  language. 

(ii)  Additionally,  the  program 
materials  shall  be  submitted  in  the 
following  format  for  placement  on 
NHTSA's  website  on  the  World  Wide 
Web. 

•  Original  application  format,  for 
example,  *pm3;  *.doc;  *.ppt;  etc 

•  HTML  level  3.2  or  later 

•  A  PDF  file  for  viewing  with  Adobe 
Acrobat 

(iii)  All  HTML  deliverables  must  be 
delivered  on  either  a  standard  3.5" 
floppy  disk  or  on  a  Windows  95 
compatible  formatted  Iomega  zip  disk 
and  labeled  with  the  following 
information: 

•  Grantee's  name  and  phone  number 
i  •  Names  of  relevant  files 

•  Application  program  and  version 
used  to  create  the  file(s). 

•  If  the  files  exceed  the  capacity  of  a 
high  density  floppy,  a  Windows  95 
compatible  formatted  Iomega  zip  disk  is 
acceptable. 

(iv)  Graphics  must  be  saved  in 
'     Graphic  Interchange  Format  (GIF)  or 
Joint  Photographic  Expert  Group  (JPEG). 
Graphics  should  be  prepared  in  the 
smallest  size  possible,  without  reducing 


the  usefulness  or  the  readability  of  the 
figure  on  the  screen.  Use  GIF  for  solid 
color  or  black  and  white  images,  such  as 
bar  charts,  maps,  or  diagrams.  Use  JPEG 
(highest  resolution  and  lowest 
compression)  for  photographic  images 
having  a  wider  range  of  color  or  grey- 
scale  tones.  When  in  doubt,  try  both 
formats  and  use  the  one  that  gives  the 
best  image  quality  for  the  smallest  file 
size.  Graphic  files  can  be  embedded  in 
the  body  of  the  text  or  linked  from  the 
body  text  in  their  own  files:  the  latter  is 
preferable  when  a  figure  needs  to  be 
viewed  full  screen  (640  x  480  pixels)  to 
be  readable. 

•  Tabular  data  must  be  displayed  in 
HTML  table  format. 

•  List  data  must  be  displayed  in 
HTML  list  format. 

•  Pre-formatted  text  is  not  acceptable. 

•  Currently,  frames  are  not 
acceptable. 

•  JAVA,  if  used,  must  not  affect  the 
readability  or  usefulness  of  the 
document,  only  enhance  it. 

•  Table  backgroimd  colors  may  be 
used,  but  must  not  be  relied  upon  (for 
example,  a  white  document  backgroimd 
with  a  table  with  colored  background 
may  look  nice  with  white  text,  but  the 
colored  background  doesn't  show  up  on 
the  user's  browser  the  text  shall  be 
white  against  white  and  unreadable.) 

•  All  HTML  documents  must  be 
saved  in  PC  format  and  tested  on  a  PC 
before  delivery. 

(v)  During  all  phases  of  program 
development,  draft  program  content  and 
materials  shall  be  provided  to  the 
COTR,  as  appropriate,  for  approval  and 
coordination  within  NHTSA. 

(vi)  All  HTML  deliverables  rendered 
imder  this  cooperative  agreement  must 
comply  with  the  accessibility  standards 
at  36  CFR  1194.22  which  implements 
Section  508  of  the  Rehabilitation  Act  of 
1973,  as  amended.  This  standard  is 
available  for  viewing  at  the  Access 
Board  web  site  at:  /ittp.V/mviv.access- 
board.gOv/sec508/guide/l  1 94.22. htm 

Unless  otherwise  indicated,  the 
grantee  represents  by  signature  of  this 
cooperative  agreement  that  all 
deliverables  comply  with  the 
accessibility  standards. 

(g)  Final  project  briefing  to  NHTSA 
and  a  presentation  to  a  national 
meeting:  The  grantee  will  deliver  a 
briefiiig  in  Washington,  DC  at  NHTSA's 
offices  to  the  COTR  and  appropriate 
NHTSA  staff  to  review  the  project 
implementation,  evaluation,  and  results, 
This  presentation  shall  last  no  less  than 
30  minutes  and  the  grantee  shall  be 
prepared  to  answer  questions  irom  the 
briefing's  attendees. 

In  consultation  with  the  COTR,  the 
grantee  will  select  a  national  meeting  to 


deliver  a  presentation  of  the  project  and 
its  effectiveness. 

(h)  The  grantee  will  deliver  an 
electronic  Microsoft  PowerPoint  (97) 
presentation  that  NHTSA  staff  shall  be 
able  to  use  to  brief  senior  staff  or  bicycle 
partners  at  various  meetings  and 
conference. 

3.  Diuing  the  effective  performance 
period  of  the  cooperative  agreements 
awarded  as  a  result  of  this 
announcement,  the  agreements  shall  be 
subject  to  the  National  Highway  Traffic 
Safety  Administration's  General 
Provisions  for  Assistance  Agreement, 
dated  July  1995. 

Issued  on:  April  9,  2002. 
Rose  A.  McMurray, 

Associate  Administrator  for  Traffic  Safety 
Programs. 

[FR  Doc.  02-9137  Filed  4-15-02;  8:45  am] 
BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  Petition, 
DP01-004 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
action:  Denial  of  petition  for  a  defect 
investigation. 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
§  30162,  requesting  that  the  agency 
commence  a  proceeding  to  determine 
the  existence  of  a  defect  related  to  motor 
vehicle  safety.  The  petition  is 
hereinafter  identified  as  DPOl-004. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Squire,  Office  of  Defects 
Investigation  (ODI),  NHTSA.  400 
Seventh  Street,  SW.,  Washington,  DC. 
20590.  Telephone  202-493-0212. 
SUPPLEMENTARY  INFORMATION:  Mr. 
Douglas  Fabish  submitted  a  petition  to 
NHTSA  by  letter  dated  July  23.  2001. 
requesting  that  an  investigation  be 
initiated  to  determine  whether  to  issue 
an  order  concerning  safety  defects  in 
model  year  1997  WIA-series  Volvo  Class 
8  truck  tractors  (subject  trucks).  The 
petition  alleges  that  the  frame  rail  cross 
members  are  ineffective  in  maintaining 
alignment  of  the  two  longitudinal  frame 
rails  and  that  the  subsequent 
misalignment  creates  vehicle  control 
problems,  excessive  vibration,  and 
increased  wear  of  axle  components.  The 
petitioner  alleges  that  the  frame  rail 
cross  members  flex  as  the  vehicle  is 
maneuvered  through  a  txmi.  The  flexing 
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allegedly  creates  a  misalignment  of  the 
frame  that  in  turn  creates  a  "temporary 
breech  (sic)"  between  the  frame  and 
axle  positioning  components.  The 
petitioner  asserts  that  as  a  result  of  this 
breach,  or  gap,  between  the  frame  and 
axle,  inordinate  stress  is  placed  on  the 
axle  components  leading  to  premature 
wear  of  the  components  and  excessive 
vehicle  vibration. 

In  support  of  the  petition,  the 
petitioner  made  available  to  ODI  a  copy 
of  an  engineering  analysis  he 
commissioned  for  his  truck.  Although 
the  report  offered  some  explanation  for 
the  problems  the  petitioner  experienced 
with  his  vehicle,  ODI  has  included  that 
the  analysis  does  not  support  the 
petitioner's  allegations.  Specifically,  the 
petitioner's  engineering  analysis 
concluded  that  the  frame  rails  were 
misaligned  and  "over-stressed."  The 
analysis  failed  to  explain  the 
methodology  used  to  reach  this 
conclusion  or  what  effect  such 
conditions  would  have  on  the  vehicle. 

A  review  of  complaints  filed  with 
NHTSA,  regarding  all  Volvo  trucks, 
revealed  none  that  allege  characteristics 
similar  to  those  expressed  by  the 
petitioner.  NHTSA  has  received  eight 
complaints  regarding  the  subject  trucks; 
only  one  made  reference  to  the  frame, 
and  this  complaint  was  related  to  the 
vehicle's  suspension.  Review  of 
additional  documentation  provided  by 
the  petitioner,  including  his  engineering 
analysis,  failed  to  conclusively  identify 
a  cause  for  the  problems  exhibited  by 
his  vehicle.  None  of  the  complaints 
reviewed,  nor  personal  contacts 
established  by  ODI,  corroborated  the 
petitioner's  conclusion  regarding 
ineffective  frame  rail  cross  members. 

ODI  has  no  information  indicating 
that  misalignment  of  the  truck's  frame 
rails  as  described  by  the  petitioner  has 
contributed  to  a  collision  or  injury. 

It  is  unlikely  that  NHTSA  would  issue 
an  order  for  the  notification  and  remedy 
of  alleged  frame  rail  misalignment  as 
described  by  the  petitioner  at  the 
conclusion  of  the  investigation 
requested  in  the  petition.  Therefore,  in 
view  of  the  need  to  allocate  and 
prioritize  NHTSA's  limited  resources  to 
best  accomplish  the  agency's  safety 
mission,  the  petition  is  denied. 

Authority:  49  U.S.C.  30162(d):  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on:  April  4,  2002. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Safety 
Assurance. 

[FR  Doc.  02-9136  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Dociwt  No.  NHTSA-2002-120481 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1999- 
2001  Mercedes  Benz  CLK  Passenger 
Cars  Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1999-2001 
Mercedes  Benz  CLK  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  dociunent  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1999-2001 
Mercedes  Benz  CLK  passenger  cars  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactiued  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  May  16,  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  nimiber  and  notice  niunber, 
and  be  submitted  to:  Docket 
Management,  Room  PL^Ol,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  a.m.  to 
5  p.m.]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards.    . 


Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Technologies,  L.L.C.  of  Baltimore, 
Maryland  ("J.K.")  (Registered  hnporter 
90-006)  has  petitioned  NHTSA  to 
decide  whether  1999-2001  Mercedes 
Benz  CLK  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  J.K.  believes  are 
substantially  similar  are  1999-2001 
Mercedes  Benz  CLK  passenger  cars  that 
were  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1999-2001 
Mercedes  Benz  CLK  passenger  cars  to 
their  U.S.-certified  coimterparts,  and 
found  the  vehicles  to  be  substantially  - 
similar  with  respect  to  compliance  writh 
most  Federal  motor  vehicle  safety 
standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1999-2001  Mercedes 
Benz  CLK  passenger  cars,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1999-2001  Mercedes 
Benz  CLK  passenger  cars  are  identical  to 
their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 
Sequence  *  *  *,  103  Defrosting  and 
Befogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  135 
Passenger  Car  Brake  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazi^  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems.  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
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Anchorages,  212  Windshield  Retention, 
214  Side  Impact  Protection,  216  Roof 
Ctush  Resistance,  219  Windshield  Zone 
Intrusion,  225  Child  Restraint 
Anchorage  Systems,  301  Fuel  System 
Integrity,  and  302  Flammability  of 
Interior  Materials. 

In  addition,  the  petitioner  claims  that 
the  vehicles  comply  with  the  Bimiper 
Standard  foimd  in  49  CFR  Part  581. 

The  petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards. 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  replacement  of  the  instrument 
cluster  and  the  cruise  control  lever, 
when  necessary,  with  U.S. -model 
components. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamps 
and  fttint  sidemarker  lamps,  and  (b) 
installation  of  U.S.-model  taillamp 
assemblies  that  incorporate  rear 
sidemarker  lamps. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror. 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component,  or  inscription  of  the 
required  warning  statement  on  that 
mirror. 

Standard  No.  114  Theft  Protection: 
reprogramming  to  activate  the  theft 
prevention  warning  system. 

Standard  No.  118  Power  Window 
Systems:  reprogramming  to  meet  the 
standard. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  reprogramming  of  the 
seat  belt  warning  system  so  that  it 
actuates  in  the  proper  manner;  (b) 
inspection  of  all  vehicles  and 
replacement  of  the  driver's  and 
passenger's  side  air  bags,  knee  bolsters, 
control  imits,  sensors,  and  seat  belts 
with  U.S.-model  components  on 
vehicles  that  are  not  already  so 
equipped.  Petitioner  states  that  the  front 
and  rear  outboard  designated  seating 
positions  have  combination  lap  and 
shoulder  belts  that  are  self-tensioning 
and  that  release  by  means  of  a  single  red 
pushbutton.  Petitioner  further  states  that 
the  vehicles  are  equipped  with  a  seat 
belt  warning  lamp  that  is  identical  to 
the  lamp  installed  on  U.S.-certified 

rodels. 
The  petitioner  states  that  a  vehicle 
laentification  plate  must  be  affixed  to 
the  vehicles  near  the  left  windshield 
post  and  a  reference  and  certification 
label  must  be  affixed  in  the  area  of  the 
left  front  door  post  to  meet  the 
requirements  of  49  CFR  part  565. 


The  petitioner  also  states  that  all 
vehicles  must  be  inspected  for 
compliance  with  the  Theft  Prevention 
Standard  in  49  CFR  part  541,  and  that 
required  markings  must  be  added  to 
vehicles  that  are  not  already  marked  in 
compliance  with  that  standard. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  shoiUd  refer 
to  the  docket  nimiber  and  be  submitted 
to:  Docket  Management,  Room  PL-401. 
400  Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  10,  2002. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  02-9111  Filed  4-15-02;  8:45  am) 
BILUNG  CODE  4910-59-^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Higiiway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-12047] 

Notice  of  Receipt  of  Petition  for 
Decision  Tlurt  Nonconforming  2001 
Jeep  Grand  Cherokee  Multipurpose 
Pa9senger  Veliicles  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 

Safety  Administration,  DOT 

ACTION:  Notice  of  receipt  of  petition  for 

decision  that  nonconforming  2001  Jeep 

Grand  Cherokee  multipurpose  passenger 

vehicles  (MPVs)  are  eligible  for 

importation. 

summary:  This  doctunent  aimounces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2001  Jeep 
Grand  Cherokee  MPVs  that  were  not 
originedly  manufactiwed  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 


similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  May  16,  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW..  Washington,  DC 
20590.  [Docket  hour^  are  from  9  a.m.  to 
5  p.m.]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION:. 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactiu^d  to  conform  to  all 
applicable  Federal  mottw  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a- motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the     ' 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
("WETL")  (Registered  Importer  90-005) 
has  petitioned  NHTSA  to  decide 
whether  2001  Jeep  Grand  Cherokee 
MPVs  originally  manufactured  for  sale 
in  the  European  market  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  WETL  believes  are 
substantially  similar  are  2001  Jeep 
Grand  Cherokee  MPVs  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  Uruted  States  and  certified 
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by  their  manufacturer  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  2001  Jeep 
Grand  Cherokee  MPVs  to  dieir  U.S.- 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

WETL  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2001  Jeep  Grand 
Cherokee  MPVs.  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2001  Jeep  Grand 
Cherokee  MPVs  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
•  *  *,  103  Defrosting  and  Befogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  and 
Electric  Brake  Systems,  106  Brake 
Hoses.  113  Hood  Latch  Systems.  114 
Theft  Protection,  116  Kfotor  Vehicle 
Brake  Fluids.  118  Power  Window 
Systems,  119  New  Pneumatic  Tires  for 
Vehicles  other  than  Passenger  Cars,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints.  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems.  208  Occupant  Crash 
Protection,  209  Seat  Belt  Assemblies, 
210  Seat  Belt  Assembly  Anchorages,  212 
Windshield  Retention,  214  Side  Impact 
Protection.  216  Roof  Crush  Resistance. 
219  Windshield  Zone  Intrusion,  301 
Fuel  System  Integrity,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  2001  Jeep  Grand 
Cherokee  MPVs  comply  with  the 
Vehicle  Identification  Number  plate 
requirement  of  49  CFR  part  565. 

Petitioner  further  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  addition  of  brake  warning 
indicator  symbol  that  conforms  to  the 
standard. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment: 
replacement  of  headlight  assemblies 
with  U.S. -model  components  that 
include  sidemarker  lights. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 


rearview  mirror  w^th  one  that  has  the 
required  warning  statement 
permanently  etched  into  the  glass. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars:  installation  of  a  tire 
information  placard. 

The  petitioner  states  that  all  vehicles 
must  be  inspected  prior  to  importation 

for  compliance  with  the  Theft       

Prevention  Standard  found  in  49  CFR 
Part  541,  and  that  U.S. -model  anti-theft 
devices  must  be  installed  on  all  vehicles 
lacking  that  equipment. 

The  petitioner  also  states  that  a 
certification  label  must  be  affixed  to  the 
driver's  side  doorjamb  to  meet  the 
requirements  of  49  CFR  Part  567. 

mterested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management.  Room  PL-401, 
400  Seventh  St..  SW.,  Washington.  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pml.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  10,  2002. 
Marilynne  Jacobs. 

Directfyr.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  02-9112  Filed  4-15-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-12046] 

Notice  of  Receipt  of  Petttion  for 
Decision  That  Nonconforming  2000- 
2001  Mercedes  Benz  SLK  Passenger 
Cars  Are  Eligible  for  importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
action:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2000-2001 
Mercedes  Benz  SLK  passenger  cars  are 
eUgible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 


Safety  Administi-ation  (NHTSA)  of  a 
petition  for  a  decision  tiiat  2000-2001 
Mercedes  Benz  SLK  passenger  cars  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were   - 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  May  16.  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management.  Room  PL-401 ,  400 
Seventh  St..  SW.  Washington.  DC 
20590.  [Docket  hours  are  from  9  a.m.  to 
5  p.m.]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle.  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  die  Federal 
Register. 

J.K.  Technologies.  L.L.C.  of  Baltimore. 
Maryland  ("J.K.")  (Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  2000-2001  Mercedes 
Benz  SLK  passenger  cars  are  eligible  for 
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importation  into  the  United  States.  The 
vehicles  which  J.K.  believes  are 
substantially  similar  are  2000-2001 
Mercedes  Benz  SLK  passenger  cars  that 
were  manufactiired  for  importation  intd. 
and  sale  in.  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  appUcable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  2000-2001 
Mercedes  Benz  SLK  passenger  cars  to 
their  U.S.-certified  counterparts,  and 
foimd  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2000-2001  Mercedes 
Benz  SLK  passenger  cars,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2000-2001  Mercedes 
Benz  SLK  passenger  cars  are  identical  to 
their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 
Sequence  *  *  *,  103  Defrosting  and 
Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  109  New  Pneumatic  Tires.  113 
Hood  Latch  Systems.  116  Brake  Fluid. 
124  Accelerator  Control  Systems.  135 
Passenger  Car  Brake  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems.  209  Seat  Belt 
Assemblies.  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
214  Side  Impact  Protection,  216  Roof 
Crush  Resistance,  219  Windshield  Zone 


Intrusion,  225  Child  Restraint 
Anchorage  Systems,  301  Fuel  System 
Integrity,  and  302  Flammability  of 
Interior  Materials. 

In  addition,  the  petitioner  claims  that 
the  vehicles  comply  with  the  Bumper 
Standard  found  in  49  CFR  part  581. 

The  petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  replacement  of  the  instrument 
cluster  and  the  cruise  control  lever, 
when  necessary,  with  U.S.-model 
components. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamps 
and  front  sidemarker  lamps,  and  (b) 
installation  of  U.S.-model  taillamp 
assemblies  that  incorporate  rear 
sidemarker  lamps. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component,  or  inscription  of  the 
required  warning  statement  on  that 
mirror. 

Standard  No.  114  Theft  Protection: 
reprogramming  to  activate  the  theft 
prevention  warning  system. 

Standard  No.  118  Power  Window 
Systems:  reprogramming  to  meet  the 
standard. 

Standard  No.  208  Occupant  Crash 
Protection: 

(a)  reprogramming  of  the  seat  belt 
warning  system  so  that  it  actuates  in  the 
proper  manner;  (b)  inspection  of  all 
vehicles  and  replacement  of  the  driver's 
and  passenger's  side  air  bags,  knee 
bolsters,  control  units,  sensors,  and  seat 
belts  with  U.S.-model  components  on 
vehicles  that  are  not  already  so 
equipped.  Petitioner  states  that  the  front 
and  rear  outboard  designated  seating    ^ 
positions  have  combination  lap  and 


shoulder  belts  that  ate  self-tensioning 
and  that  release  by  means  of  a  single  red 
pushbutton.  Petitioner  further  states  that 
the  vehicles  are  equipped  with  a  seat 
belt  warning  lamp  that  is  identical  to 
the  lamp  installed  on  U.S.-certified 
models. 

The  petitioner  states  that  a  vehicle 
identification  plate  must  be  affixed  to 
the  vehicles  near  the  left  windshield 
post  and  a  reference  and  certification 
label  must  be  affixed  in  the  area  of  the 
left  front  door  post  to  meet  the 
requirements  of  49  CFR  part  565. 

The  petitioner  also  states  that  all 
vehicles  must  be  inspected  for 
compliance  with  the  Theft  Prevention 
Standard  in  49  CFR  part  541.  and  that 
required  markings  must  be  added  to 
vehicles  that  are  not  already  marked  in 
compliance  with  that  standard. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
tor  Docket  Management.  Room  PL-401. 
400  Seventh  St.,  SW.,  Washington.  DC 
20590.  [Docket  hours  are  botn  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  autiiority- 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  10,  2002. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  02-9113  Filed  4-15-02;  8:45  am) 
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POSTAL  SERVICE 

39  CFR  Part  111 

Changes  to  ttie  Domestic  Mail  Manual 
to  Implement  Docltet  No.  R2001-1 

agency:  Postal  Service. 
action:  Final  rule. 


SUMMARY:  This  final  rule  sets  forth  the 
Domestic  Mail  Manual  (DMM) 
standards  adopted  by  the  Postal  Service 
to  implement  the  rate,  fee,  and 
classification  changes  for  all  classes  of 
mail  and  special  services  included  in 
the  Decision  of  the  Governors  of  the 
Postal  Service  in  Postal  Rate 
Commission  Docket  No.  R2001-1. 
EFFECTIVE  DATE:  This  final  rule  is 
-effective  at  12:01  a.m.  on  June  30.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Freda,  Mail  Preparation  and 
Standards.  703-292-3648. 
SUPPLEMENTARY  INFORMATION:  On 
September  24.  2001,  the  United  States 
Postal  Service,  in  conformance  with 
sections  3622  and  3623  of  the  Postal 
Reorganization  Act  (39  U.S.C.  101  et. 
seq.),  filed  a  request  for  a  recommended 
decision  by  the  Postal  Rate  Commission 
(PRC)  on  proposed  rate.  fee.  and 
classification  changes.  The  PRC 
designated  this  filing  as  Docket  No. 
R2001-1  and  issued  a  notice  of  filing  in 
Order  No.  1324  on  September  26.  2001. 

On  October  25,  2001,  the  PRC 
directed  the  participants  to  consider  the 
possibihty  of  a  settlement.  Noting  the 
extraordinary  national  events 
experienced  during  September,  and  the 
potential  effects  that  changed 
circiunstances  might  have  on  the  Postal 
Service's  request,  the  PRC  requested  all 
participants  consider  whether 
substantial  agreement  on  issues  and 
objectives  might  permit  a  beneficial 
resolution  of  the  proceeding. 

Counsel  for  the  Postal  Service,  the 
Office  of  the  Consumer  Advocate,  and 
participating  intervenors  discussed  the 
issues  presented  by  this  case  at 
conferences  on  October  30  and 
November  16.  2001.  to  which  all 
intervenors  and  the  Office  of  the 
Consumer  Advocate  were  invited.  The 
Postal  Service  also  consulted  with 
intervenors  individually  and  in  smaller 
groups. 

On  December  17,  2001,  the  Postal 
Service  filed  a  Stipulation  and 
Agreement  for  settlement  of  Docket  No. 
R2001-1,  together  with  a  motion  for  the 
establishment  of  preliminary  procediues 
and  a  schedule.  On  December  26,  2001, 
the  Postal  Service  with  concurrence  of 
its  Board  of  Governors  agreed  to  changes 
in  the  terms  of  the  Stipulation  and 
Agreement.  These  changes  included 


specifying  June  30,  2002,  rather  than 
June  2,  2002,  as  the  earUest  effective 
date  for  rate,  fee,  and  classification 
changes.  The  revision  also  restored  the 
rates  for  intra-  and  inter-BMC  Parcel 
Post  back  to  the  levels  originally 
proposed  in  the  September  24,  2001, 
request.  Between  December  26,  2001, 
and  January  17,  2002,  50  parties 
adhered  to  the  terms  of  the  revised 
settlement  by  signing  the  agreement. 

On  January  17,  2002,  the  Postal 
Service  filed  a  second  revised 
Stipulation  and  Agreement  that 
included  several  relatively  minor 
changes  in  the  rates  proposed  for  the 
Enhanced  Carrier  Route  (ECR)  subclass 
of  Standard  Mail.  In  all  other  respects, 
the  Stipulation  and  Agreement 
remained  the  same.  Subsequently,  six 
additional  parties  adhered  to  the 
settlement  agreement.  Only  one 
participant  opposed  the  settlement. 

On  January  30,  2002,  the  Postal 
Service  published  for  comment  in  the 
Federal  Register  a  proposed  rule  (67  FR 
4562)  that  provided  information  on  the 
implementation  rules  for  the  rate,  fee, 
and  classification  changes  the  Postal 
Service  proposed  to  adopt  if  the 
requested  changes  in  Docket  No.  R2001- 
1  were  recommended  by  the  PRC  and 
approved  by  the  Board  of  Governors  of 
the  Postal  Service. 

On  February  13.  2002.  the  Postal 
Service  filed  a  third  revised  Stipulation 
and  Agreement  that  withdrew  certain 
proposed  changes  concerning  the 
listings  of  combinations  of  special 
services.  In  all  other  respects,  the 
Stipulation  and  Agreement  remeuned 

On  March  6,  2002.  the  Postal  Service 
filed  the  original  signatures  of  the 
participants  in  Docket  No.  R2001-1  who 
signed  the  Stipulation  and  Agreement. 
A  total  of  57  parties  including  the  Postal 
Service  signed  the  settlement 
agreement.  Six  parties  of  record  did  not 
sign  the  agreement,  but  did  not  oppose 
it.  Only  one  party  opposed  the 
settlement. 

On  March  22,  2002.  pursuant  to  39 
U.S.C.  3624,  the  PRC  issued  its 
recommended  decision  on  the  Postal 
Service's  request  to  the  Governors  of  the 
Postal  Service.  On  April  8,  2002,  the 
Board  of  Governors  approved  the 
recommended  decision  and  established 
an  implementation  date  of  June  30, 
2002,  on  which  the  adopted  rates,  fees, 
and  classifications  will  take  effect.  This 
final  rule  contains  the  DMM  standards 
adopted  by  the  Postal  Service  to 
implement  the  decision  of  the 
Governors. 

A  notice  announcing  the  Governors' 
decision  and  the  issuance  of  final 
Domestic  Mail  Classification  Schedule 


and  Rate  Schedule  changes  is  contained 
in  a  separate  notice  to  be  published  in 
the  Federal  Register. 

Part  A  of  this  document  identifies  and 
responds  to  the  comments  received  on 
the  proposed  rule  and  also  summarizes 
the  changes  contained  in  this  final  rule 
that  were  not  part  of  the  proposed  rule. 
Part  B  of  this  document  summarizes  the 
revisions  to  the  DMM  by  class  of  mail 
and  special  service  category.  Part  C 
simunarizes  the  changes  by  DMM 
module  and  section.  The  actual  changes 
to  the  DMM.  which  will  take  effect  on 
June  30.  2002.  appear  at  the  end  of  this 

final  rule. 

As  information,  the  DMM  language  in 
this  final  rule  incorporates  all  revisions 
to  the  DMM  from  previously  published 
Federal  Register  final  rules  that  have 
taken  effect  on  or  before  March  31. 
2002.  As  a  result,  the  numbering  and  the 
language  of  the  DMM  sections  in  this 
final  rule  have  been  synchronized  with 
the  language  in  the  ciurent  DMM  56. 

Mailers  are  advised  that  the  Postal 
Service  is  providing  a  6-month  phase-in 
period  through  January  1,  2003,  for 
meeting  the  requirements  for  mail 
preparation  and  tray  labeling  of 
nonmachinable  First-Class  Mail  and 
Standard  Mail. 

Part  A — Comments  on  the  Proposed 
Rule  and  Changes  in  the  Final  Rule 

On  January  30,  2002.  the  Postal 
Service  published  a  proposed  rule  in  the 
Federal  Register  (67  FR  4562)  that 
provided  information  on  the 
implementation  rules  for  the  rate,  fee. 
and  classification  changes  that  the 
Postal  Service  proposed  to  adopt  if  its 
requested  changes  in  Docket  No.  R2001- 
1  were  approved.  The  Postal  Service 
solicited  comments  on  the  proposed 
rule  from  members  of  the  general  public 
and  responses  from  12  parties  were 
received.  The  parties  providing 
responses  represented  two  industry 
associations,  two  mailers,  six  mailing 
agents,  and  two  individuals.  A  summary 
of  the  comments  received  by  subject 
matter  is  detailed  in  items  1  through  7. 
Item  8  sununarizes  the  changes 
contained  in  the  final  rule  that  were  not 
part  of  the  proposed  rule. 

1 .  Express  Mail 

Only  one  comment  related  to  Express 
Mail.  The  commenter  emphasized  that 
the  wording  in  DMM  D500.1.5 
pertaining  to  Express  Mail  refunds  must 
not  be  misapplied  to  transportation 
failures  of  a  routine  natxu-e  (e.g., 
equipment  failures,  canceled  flights). 
For  Express  Mail  refunds  that  are 
denied  due  to  a  transportation 
breakdown,  the  commenter  maintained 
that  the  breakdown  must  occur  in  a 
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substantial  portion  of  the  network 
(causing  a  massive  disruption)  and  not 
be  an  isolated  or  routine  incident.  The 
Postal  Service  agrees  with  this  comment 
and  notes  that  this  was  the  intent  of  the 
text  in  the  proposed  rule,  which  is  also 
adopted  in  this  final  rule. 

, '.  Periodicals 

Three  of  the  commenters.  who 
represented  one  mailer,  one  mailing 
agent,  and  one  industry  association. 
provided  comments  on  several  items 
related  to  Periodicals. 

One  commenter  requested  a 
clarification  of  the  new  per  piece  pallet 
discoimts.  asking  whether  the  discounts 
are  cumulative  or  exclusive.  To  clarify, 
the  pallet  discounts  are  exclusive  and 
cannot  be  applied  to  the  same  addressed 
piece.  A  $0,005  discount  applies  to  each 
addressed  nonletter  piece  on 
nondestination  entry  pallets  and  a 
$0,015  discount  applies  to  each 
addressed  nonletter  piece  on  destination 
entry  pallets.  However,  a  per  piece 
pallet  discoimt  may  be  claimed  in 
addition  to  any  destination  entry  rate 
and  discount  (DADC,  DSCF,  DDU)  for 
which  an  addressed  piece  may  also 
qualify. 

Regarding  the  Ride-Along 
classification,  two  commenters 
expressed  an  opinion  that  while  they 
are  pleased  that  the  Ride-Along 
classification  will  become  a  permanent 
classification,  the  $0,024  per  piece 
increase  was  too  high.  It  is  important  to 
note  the  experimental  rate  of  $0.10  had 
been  in  place  since  February  2000.  The 
$0,024  increase  represents  the 
cumulative  increases  in  rates  for  R2000- 
1  implemented  in  January  2001.  the 
modified  rates  implemented  in  July 
2001 .  and  the  implementation  of 
R2001-1.  It  must  also  be  noted  that 
modifying  the  Ride- Along  rate  would 
require  action  by  the  Postal  Rate 
Commission,  which  is  outside  the  scope 
of  this  rulemaking. 

One  commenter  asked  about  the 
eligibility  of  multiple  sheets  enclosed  in 
an  envelope  mailed  at  the  Ride-Along 
rate.  To  clarify,  multiple  sheets  (e.g.. 
coupons)  can  be  enclosed  within  an 
envelope  and  mailed  at  the  Ride- Along 
rate,  providing  all  other  standards  for 
Ride-Along  are  met.  The  same 
commenter  asked,  for  multiple  editions, 
if  the  required  marking  could  be 
included  in  the  identification  statement 
so  long  as  the  editions  in  which  a  Ride- 
Along  is  included  are  defined  in  the 
identification  statement.  This  was 
allowed  during  the  experiment  and  will 
continue  to  be  allowed. 

A  further  comment  on  Ride-Along 
asked  for  clarification  to  the  standard 
Cor  Ride- Along  pieces  contained  within 


imboimd  publications.  The  DMM  text  in 
this  final  rule  has  been  amended  to 
clarify  that  a  loose  Ride-Along  enclosure 
with  an  unbound  publication  does  not 
have  to  be  glued  or  permanently 
fastened  within  the  host  piece  but  must 
be  combined  with  and  inserted  within 
the  publication. 

One  commenter  recommended  that 
co-located  SCF/ADC  facilities  be 
defined  and  designated.  As  information, 
the  Postal  Service  did  not  intend  to 
allow  DSCF  rate  eligibility  for  mail  on 
DADC  pallets.  The  proposed  standard 
for  DSCF  rate  eligibility  published  in 
the  January  30,  2002,  Federal  Register 
(67  FR  4562)  indicated  that  the  DSCF 
rate  was  applicable  to  mail  on  DADC 
pallets  at  co-located  SCF  and  ADC 
facilities.  The  standards  in  E250  reflect 
this  rate  eligibility  for  addressed  pieces 
deposited  at  such  facilities.  However, 
the  Postal  Service  plans  to  change  this 
standard  appropriately  in  the  next  rate 
case. 

One  conunenter  expressed  support  for 
the  revision  that  will  no  longer  require 
mailers  to  present.hard  copy  Form  3553, 
Coding  Accuracy  Support  System 
(CASS)  Summary  Report,  with  each 
postage  statement.  The  conunenter 
further  suggested  a  similar  revision  be 
extended  to  the  requirements  for 
standardized  presort  documentation  and 
the  documentation  required  for 
Periodicals  mailings  using  the 
simplified  address  format.  While  the 
Postal  Service  understands  that  the 
mailing  lists  for  Periodicals  mailings  are 
generally  consistent  fi-om  issue  to  issue, 
standardized  documentation  is  needed 
to  support  the  postage  rates  and 
discounts  claimed  on  the  postage 
statements.  It  should  be  noted  tihat 
documentation  of  postage  is  not 
required  if  the  pieces  are  separated  by 
rate  and  zone  when  presented  for 
acceptance.  For  mailings  using 
simplified  address,  the  required 
documentation  shows  that  the  mailer  is 
using  up-to-date  saturation  density 
information.  Therefore,  the  Postal 
Service  does  not  intend  to  change  the 
standards  for  the  submission  of  postage 
and  saturation  density  documentation  at 
this  time. 

One  commenter  raised  issues 
regarding  drop  shipment  discount 
eligibility  in  circumstances  when  the 
mail  is  not  entered  at  the  destination 
facility.  The  Postal  Service  recognizes 
that  there  are  circiunstances  when  the 
entry  discount  would  apply  even 
though  the  mail  is  not  entered  at  the 
destination  facility.  For  example,  for 
barcoded  letter-size  Periodicals,  the 
ADC  entry  discount  would  apply  for 
mail  entered  at  an  ADC  listed  in  L004 
or  a  facility  listed  in  L801.  Another 


example  of  this  may  occxa  when  5-digit 
sacks  are  entered  at  the  delivery  imit.  In 
this  example,  providing  the  mail  is 
sorted  to  carrier  routes  at  the  local  office 
(e.g.,  because  either  the  ZIP  Code  is  not 
an  AFSM  100  automated  zone  or  the 
pieces  are  not  compatible  with  AFSM 
100  processing)  and  does  not  have  to  be 
taken  to  another  facility  for  sorting,  the 
mail  would  qualify  for  the  SCF 
discount. 

One  commenter  expressed  concern 
that  the  proposed  rule  changed 
eligibility  standards  for  residential 
customer  simplified  address  mailings. 
The  Postal  Service  does  not  intend  to 
change  the  standards  for  simplified 
address  mailings  in  DMM  E230.3.4. 

One  commenter  questioned  the  l^al 
responsibilities  of  mailers  when  they 
sign  a  postage  statement  certifying  that 
address  quality  and  other  rate 
requirements  have  been  met.  The 
responsibilities  of  mailers  have  not 
changed.  Postage  statements  have 
always  required  that  mailers  sign  the 
form  to  certify  that  their  mailings  meet 
postal  eligibility  standards. 

3.  Standard  Mail 

Eight  respondents  provided 
comments  related  to  Standard  Mail. 
These  commenters  represented  one 
mailer,  five  mailing  agents,  and  one 
industry  association.  Comments  related 
to  the  nonmachinable  surcharge  are 
discussed  separately  in  item  6. 

a.  Automation  Requirements  for  High  ■ 
Density  and  Saturation  Letters 

The  Postal  Service  received  six 
comments  regarding  the  new 
requirement  that  pieces  mailed  at 
Enhanced  Carrier  Route  (ECR)  high 
density  and  satiuation  letter  rates  be 
automation-compatible  and  bear  a 
delivery  point  barcode.  Mailers  who 
choose  not  to  make  their  letter-size 
pieces  automation-compatible  or  choose 
not  to  barcode  will  pay  the  ECR  high 
density  or  saturation  nonletter  rate. 

The  proposed  classification  changes 
for  high  density  and  satiuation  letters 
were  submitted  to  the  Postal  Rate 
Commission  as  part  of  the  original  rate 
case  filing  and  are  factored  into  the 
overall  rate  design  for  ECR  letters.  The 
new  requirements  are  specified  in  the 
Domestic  Mail  Classification  Schedule 
(DMCS),  which  is  the  legal  dociunent 
that  supports  the  standards  in  the  DMM. 
Comments  about  rate  design  and  DMCS 
language  are  handled  as  part  of  the 
proceedings  of  the  Postal  Rate 
Commission  and  are  outside  the  scope  ■ 
of  this  rulemaking.  However,  we  will 
address  some  of  the  concerns  raised  by 
the  commenters. 
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As  a  whole,  the  commenters  opposed 
the  additional  requirements  for  high 
density  and  saturation  rate  letters,  and 
they  questioned  the  operational 
justifications  behind  including  this 
requirement  in  the  rate  case  filing.  Some 
commenters  predicted  that  the 
additional  costs  of  installing  barcoding 
technology  or  tabbing  machines  is 
greater  than  the  "penalty"  imposed  by 
paying  the  nonletter  rate.  Therefore, 
mailers  will  find  it  more  cost  efficient 
to  pay  the  nonletter  rate.  Commenters 
asserted  that  this  rate  structure  will  not 
give  mailers  an  incentive  to  produce 
automation-compatible  mailpieces.  One 
commenter  asked  if  mailers  were 
consulted  on  this  classification  change 
before  it  was  proposed  to  the  Postal  Rate 
Commission  and  asked  that 
implementation  be  postponed  to 
provide  the  mailing  industry  with  more 
time  to  comment  and  respond  to  the 
changes. 

Two  commenters  asked  that  the 
automation  requirements  be  waived  for 
pieces  entered  at  the  destination 
delivery  unit  (DDU).  It  is  the 
understanding  of  these  commenters  that 
very  little  automated  sortation  is 
performed  at  delivery  units. 

Tlie  cost  savings  and  operational 
efficiencies  that  will  be  captured 
through  these  automation  requirements 
have  been  factored  into  the  rate  design 
for  all  high  density  and  saturation  rate 
letters,  including  those  that  receive  the 
DDU  discount.  While  it  is  true  that  little 
automated  sortation  is  performed  at  the 
delivery  unit,  a  significant  volume  of 
ECR  letters  is  backhauled  to  the 
sectional  center  facility  (SCF)  for 
processing  and  sequencing.  Therefore, 
the  Postal  Service  receives  operational 
benefits  from  these  pieces  being 
barcoded  and  automation-compatible. 

No  comments  were  received  in 
response  to  the  proposed  DMM 
language  for  implementing  these 
changes.  Therefore,  effective  with  rate 
implementation,  all  pieces  claimed  at 
high  density  or  saturation  letter  rates 
must  be  automation-compatible  and 
must  bear  a  delivery  point  barcode. 
Letters  that  do  not  meet  these 
requirements  may  be  mailed  at  high 
density  or  saturation  nonletter  rates. 

b.  Automation  Heavy  Letters 

The  Postal  Service  received  two 
comments  asking  for  clarification  on 
issues  related  to  raising  the  weight  limit 
for  Standard  Mail  automation  letters  to 
3.5  ounces. 

Two  commenters  asked  for 
clarification  on  the  weight  increments 
for  calculating  postage  for  pieces 
between  3.3  and  3.5  ounces.  As  for  all 
postage  calculations,  the  single-piece 


weight  is  expressed  in  decimal  weights 
and  rounded  off  to  four  digits  (see  DMM 
P013.1.3).  For  example,  if  a  piece 
weighs  3.444411  ounces,  then  the 
pcvmd  rate  postage  would  be  calculated 
using  3.4444  ounces  as  the  weight. 

The  same  two  commenters  asked  how 
residual  (nonbarcoded)  pieces  from  a 
regular  Standard  Mail  heavy  automation 
letter  mailing  would  be  treated.  Pieces 
in  a  heavy  automation  mailing  that 
cannot  be  barcoded  will  be  treated  as 
imder  current  standards  for  automation 
letters.  Pieces  that  are  not  barcoded 
cannot  be  mailed  at  automation  rates 
and  must  be  mailed  at  Presorted  rates. 
Because  there  is  no  provision  to  apply 
the  3.5  ounce  weight  limit  to  Presorted 
letters,  pieces  that  weigh  more  than  3.3 
oimces  must  be  mailed  at  the  Presorted 
piece/poimd  rates.  These  residual 
pieces  would  be  reported  on  a  separate 
postage  statement  but,  like  today,  they 
will  not  need  to  meet  a  separate  200- 
piece  or  50-pound  minimum  (see  DMM 
E620.1.2).  Mailers  also  have  the  option 
of  mailing  residual  pieces  at  the  First- 
Class  Mail  single-piece  rate. 

Raising  the  weight  limit  for  Presorted 
letters  to  3.5  ounces  would  require 
action  by  the  Postal  Rate  Commission 
and  is  outside  the  scope  of  this 
nilemaking. 

Current  DMM  E620.1.2  requires  that 
residual  pieces  be  part  of  the  same 
mailing  job  and  reported  on  the  same 
postage  statement  as  the  rest  of  the  ECR 
or  automation  rate  mailing.  The  Postal 
Service  has  developed  new  postage 
statements  for  heavy  automation  letters 
(Forms  3602-HR,  -HP,  -NHR.  and 
-NHP)  that  do  not  include  space  for 
calculating  postage  for  residual  pieces 
mailed  at  Presorted  rates.  Therefore,  a 
mailing  job  that  contains  heavy 
automation  or  heavy  ECR  letters  and 
Presorted  piece/pound  rate  letters 
would  be  reported  on  separate  postage 
statements  (although  some  facsimiles 
produced  by  presort  software  will 
combine  these  two  into  one).  To 
accommodate  this  change,  DMM 
E620.t.2  has  been  revised  as  part  of  this 
final  rule  to  remove  the  requirement 
that  residual  pieces  be  reported  on  the 
same  postage  statement. 

4.  Package  Services 

Two  commenters,  who  represented 
one  mailing  agent  and  one  industry 
organization,  provided  comments  on 
four  items  related  to  Package  Services. 
Three  of  the  items  concerned  Bound 
Printed  Matter  and  the  other  involved 
Media  Mail. 


a.  Bound  Printed  Matter 

One  commenter  proposed  that  the 
Postal  Service  define  a  Bound  Printed 


Matter  (BPM)  parcel  as  any  piece  that  is 
more  than  1-1/4  inches  thick  at  its 
thickest  point.  The  definition  quoted  by 
the  commenter  was  a  BPM  parcel  is 
defined  as  "any  piece  that  is  in  a  box 
or,  if  not  in  a  box.  is  more  than  1  V4-inch 
thick  at  its  thickest  point."  This 
definition  is  applicable  only  when 
Delivery  Confirmation  or  Signature 
Confirmation  service  is  added  to  a  First- 
Class  Mail  or  Package  Services  parcel 
(see  DMM  ClOO.5.0  and  C700.1.0h).  In 
all  other  circiunstances,  the  existing 
criteria  in  DMM  C050  will  continue  to 
be  used  to  define  a  parcel,  including  a 
BPM  parcel. 

One  commenter  raised  a  question 
about  the  requirement  that  BPM  pieces 
be  sorted  to  the  5sligit  level  to  qualify 
for  DSCF  rates.  The  Postal  Service 
maintains  its  position  that  BPM  must  be 
sorted  to  5-digits  in  order  to  qualify  for 
DSCF  rates. 

The  Postal  Service  proposed  that  BPM 
flats  meet  the  standards  in  DMM  C820 
for  flat  sorting  machine  (FSM)  881 
processing.  One  commenter  stated  that 
the  standards  in  DMM  C820  for  FSM 
1000  processing  are  not  included  in  the 
formulation  of  the  automated  flat  sorting 
machine  (AFSM)  100  standards  and  that 
they  should  be.  The  Postal  Service  did 
not  include  the  standards  in  DMM  C820 
for  FSM  1000  processing  in  the 
eligibility  requirements  for  the  barcode 
discoimt  for  automation  BPM  flats 
because  FSM  1000  standards  are  not 
consistent  with  the  design  of  the  AFSM 
100.  As  information,  the  DMM  language 
in  this  final  rule  does  not  incorporate 
revisions  to  the  DMM  standards  for 
automation  flats  because  this  issue  was 
not  filed  as  part  of  Docket  No.  R2001- 
1.  Therefore,  the  comment  is  outside  the 
scope  of  this  rulemaking.  At  a  future 
date,  the  Postal  Service  will  publish 
standards  for  the  AFSM  100  in  a 
separate  Federal  Register  notice  for 
public  comment. 

One  commenter  stated  that  upon 
completion  of  the  testing  of  the  AFSM 
100,  new  standards  are  likely  to  be  used 
for  defining  when  BPM  flats  can  be 
processed  on  the  FSM  881.  It  is 
anticipated  this  change  would  affect  the 
weight  maximum  for  flats  in  particular. 
Since  this  issue  was  not  filed  as  part  of 
Docket  No.  R2001-1,  the  comment  is 
outside  the  scope  of  this  rule  making. 
However,  the  Postal  Service  will 
publish  for  public  comment  the 
maximimi  weight  for  BPM  flats  at  a 
futiu«  date  in  a  separate  Federal 
Register  notice. 

b.  Media  Mail  and  Library  Mail 

One  commenter  believes  the  Postal- 
Service  should  reinstate  the  option  for 
preparing  Media  Mail  in  sacks  to  qualify 
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for  Presorted  5-digit  or  basic  rates  based 
on  a  minimum  1 ,000  cubic  inches  of 
mail.  This  option  was  eliminated  for 
both  Media  Mail  and  Library  Mail  with 
the  implementation  of  Docket  No. 
R200O-1,  which  took  effect  on  January 
7,  2001.  The  Postal  Service  is  not 
opposed  to  this  suggestion  and  as  part 
of  this  final  rule  reinstates  the  option  for 
preparing  sacks  based  on  a  minimiun  of 
1,000  cubic  inches  of  mail  for  both 
Media  Mail  and  Library  Mail. 

«,  Special  Services 
The  two  individuals  who  responded 
both  conunented  on  items  related  to  the 
proposal  for  adding  an  electronic  option 
fbr  return  receipt  service. 

Uiu«lated  to  these  comments,  the 
Postal  Service  has  decided  to  delay 
implementation  of  the  proposed 
electronic  option  until  a  futiu«  date. 
ConsequenUy,  the  electronic  option  will 
not  be  available  as  proposed,  and  it  is 
not  included  in  this  final  rule. 

6.  Nonmachinable  Surcharge 

I  Three  respondents  representing  one 
individual,  one  mailing  agent,  and  one 
industry  association  provided 
comments  on  the  nonmachinable   . 
siucharge.  One  commenter  asked  for 
clarification  of  some  of  the  criteria  for 
nonmachinable  letters  published  as 
proposed  DMM  C050.2.2. 

For  item  2. 2d,  the  commenter  asked  if 
a  key  that  is  affixed  to  a  card  or  piece 
of  cardboard  inserted  in  an  envelope 
would  be  nonmachinable  and  requested 
that  the  standard  be  reworded  to  read 
"loose  keys  and  coins." 

The  Postal  Service  agrees  that  loose 
keys  in  an  envelope  would  cause  a  piece 
to  be  nonmachinable  and  has  made  the 
suggested  change  to  DMM  C050.2.2d  in 
this  final  rule.  Mailers  should  note  that 
a  "non-bulky  key"  (such  as  a  house  key) 
firmly  affixed  to  a  piece  of  stiff  paper 
inserted  into  an  envelope  would  bie 
machinable;  no  surcharge  would  apply. 
A  bulky  key  (such  as  a  vehicle  key  with 
thick  plastic  at  the  top)  in  an  envelope 
would  pay  the  surcharge,  regardless  of 
whether  or  not  that  key  was  affixed  to 
an)rthing,  due  to  the  uneven  thicluiess  of 
the  piece. 

For  item  2.2f,  the  commenter 
requested  that  the  standard  be  reworded 
to  show  that  the  nunimum  thickness 
requirement  shoiild  apply  to  the 
"majority  of  the  surface  area  of  a 
mailpiece."  The  conunenter  cited  an 
example  of  a  piece  of  business 
correspondence  inserted  into  a  #10 
envelope.  The  majority  of  the  surface  of 
the  piece  is  greater  than  .009  inches 
thick,  but  there  is  a  small  margin  around 
the  edges  of  the  piece  that  is  less  than 
.009  inches  thick.  The  commenter  also 


questioned  why  the  minimiun  thickness 
criteria  applies  to  pieces  of  a  certain  size 
(as  proposed,  pieces  more  than  4  V* 
inches  high  or  6  inches  long  would  have 
to  be  at  least  0.009  inches  thick). 

The  Postal  Service  included  a 
minimum  thickness  criteria  because 
very  flimsy  mailpieces  (such  as  a  single 
sheet  of  imenveloped  newsprint)  cannot 
be  processed  efficientiy  on  automated 
sorting  equipment.  This  is  especially 
true  as  pieces  increase  in  height  and 
length.  These  pieces  must  be  handled 
manually.  We  believe  that  the  standard 
as  written  is  adequate  to  achieve  this 
goal.  The  Postal  Service  does  not 
measiue  the  thickness  of  a  mailpiece  at 
the  very  edge.  We  will  monitor  the 
implementation  of  this  criterion  to 
ensure  that  mailers  are  not  being 
assessed  the  surcharge  on  pieces  that 
meet  the  thickness  requirement  for 
machinable  pieces. 

Two  commenters  asked  if  the 
nonmachinable  sxucharge  would  apply, 
to  residual  pieces  from  a  Standard  Mail 
automation  flats  mailing. 

Any  piece  mailed  at  the  Presorted 
letter  piece  rate  that  meets  one  or  more 
of  the  criteria  in  C050.2.2  would  be 
subject  to  the  nonmachinable  siut:harge. 
This  includes  pieces  that  are  residual 
pieces  from  any  automation  mailing, 
including  a  mailing  of  automation  flats. 

For  example,  a  barcoded  piece  that  is 
8V2  by  5V2  inches  and  bears  an  address 
parallel  to  the  shorter  edge  could  be 
mailed  as  a  Standard  Mail  automation 
flat.  Pieces  in  this  mailing  that  cannot 
be  barcoded  can  be  mailed  at  Presorted 
rates;  the  mailer  would  then  have  the 
option  of  paying  the  letter  piece  rate 
plus  the  noiunachinable  surcharge 
(because  the  address  is  parallel  to  the 
shorter  dimension)  or  the  nonletter 
piece  rate.  Like  today,  these  residual 
pieces  will  not  need  to  meet  a  separate 
200-piece  or  50-poimd  minimum  (see 
DMM  E620.1.2).  Mailers  also  have  the 
option  of  mailing  residual  pieces  at  the 
First-Class  Mail  single-piece  rate. 

7.  Pallet  Load  Minimum  for  Trays 

One  commenter  stated  that  the 
proposed  change  to  DMM  M041.5.0  has 
the  effect  of  raising  the  minimum 
number  of  letter  trays  needed  to  make 
a  pallet.  The  commenter  believes  that 
today's  standard  (three  layers  of  letter 
trays)  can  be  met  with  14  2-foot  trays 
(28  linear  feet). 

The  intent  of  this  rule  change  is  to 
create  a  measurement  that  mailers  and 
postal  employees  can  use  to  objectively 
determine  whether  the  pallet  minimum 
has  been  met.  Under  the  current 
standard,  mailers  use  a  combination  of 
1-foot  and  2-foot  trays  to  create  three 
full  layers  of  letter  trays  on  a  pallet. 


Analysis  by  the  Postal  Service  has 
determined  that  the  minimum  ntunber 
of  trays  to  create  three  layers  is  36  linear 
feet.  We  luiderstand  that  some  mailers 
do  not  properly  layer  letter  trays  and 
can  create  three  layers  with  fewer  than 
36  linear  feet  (by  stacking  trays  around 
the  edges  of  the  pallet  with  a  hole  in  the 
middle).  Stacking  trays  this  way  gives 
the  appearance  of  meeting  the 
requirement  of  three  layers  but,  in  fact, 
does  not. 

We  believe  that  a  measurement  that  is 
objective  and  easy  to  imderstand,  such 
as  linear  feet,  will  ensure  that  the  pallet 
minimiun  is  applied  more  consistently. 
However,  in  consideration  of  comments 
from  the  mailing  industry,  we  will 
retain  the  ciurent  standard  and  add  the 
linear  feet  measurement  as  an  option. 
Therefore,  in.  this  final  rule,  DMM 
M041.5.0  has  been  revised  to  show  that 
the  pallet  minimum  is  three  layers  of 
trays  or  36  linear  feet  of  trays.  A  mailer 
must  make  a  pallet  for  a  particular 
presort  destination  when  they  have  six 
layers  of  trays  or  72  linear  feet  of  trays. 

8.  Other  Changes  and  Clarifications  in 
the  Final  Rule 

The  following  information 
summarizes  the  DMM  changes 
contained  in  the  final  rule,  but  which 
were  not  published  as  part  of  the 
proposed  rule. 

a.  First-Class  Mail 

M032.2.4b  was  revised  to  replace 
references  to  upgradable  mail  with 
references  to  machinable  mail.  Barcoded 
tray  labels  will  be  allowed,  but  will  not 
be  required,  for  trays  of  First-Class  Mail 
machinable  letters.  Zebra  codes  must 
not  be  used  on  trays  of  First-Class  Mail 
machinable  letters.  Zebra  codes  indicate 
that  the  tray  contains  automation  rate 
prebarcoded  mail. 

b.  Standard  Mail 

M032  was  revised  to  show  that 
barcoded  tray  labels  will  be  required  on 
trays  of  Enhanced  Carrier  Route  (ECR) 
hi^-density  and  saturation  letters. 
Barcoded  tray  labels  will  not  be 
required  for  letter-size  pieces  mailed  at 
the  nonletter  rate. 

M032.2.4b  was  revised  to  replace 
references  to  upgradable  mail  with 
references  to  machinable  mail.  Barcoded 
tray  labels  will  be  allowed,  but  will  not 
be  required,  for  trays  of  Standard  Mail 
machinable  letters.  Zebra  codes  must 
not  be  used  on  trays  of  Standard  Mail 
machinable  letters.  Zebra  codes  indicate 
that  the  tray  contains  automation  rate 
prebarcoded  mail. 

The  rate  tables  in  DMM  R600.1.1  and 
3.1  were  changed  to  eliminate  the  rate 
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cell  for  mixed  AADC  automation  letters 
entered  at  the  destination  sectional 
center  facility  (DSCF).  This  is  because 
mixed  or  working  trays  must  be  entered 
at  the  origin  facility,  and  not  all  of  the 
pieces  in  the  mixed  AADC  tray  would 
be  addressed  for  delivery  within  the 
SCF  service  area.  In  addition,  the  DSCF 
discount  is  available  for  pieces  mailed 
at  the  AADC  rate  only  when  those 
pieces  are  in  a  3-digit  tray  (e.g.,  a  less- 
than-fuU  3-digit  origin  tray).  It  is  not 
available  for  pieces  mailed  at  the  AADC 
rate  that  are  in  an  AADC  tray.  No 
changes  to  DMM  E650.6.0  are  required 
to  implement  this  change. 

The  proposed  rule  stated  that  ECR 
high  density  and  saturation  letter  rate 
pieces  that  are  not  automation- 
compatible  and  are  not  barcoded  coiild 
be  mailed  at  the  high  density  and 
saturation  nonletter  rates,  or  at  the  basic 
rate.  Our  intention  in  offering  the  basic 
rate  was  to  give  mailers  more  options, 
but  after  additional  analysis  it  seems 
imlikely,  given  the  rate  differentials, 
that  a  mailer  would  ever  choose  to  mail 
these  letters  at  the  basic  rate.  Therefore, 
we  have  eliminated  that  option  from 
DMM  E630.3.2  and  E630.4.2. 

The  option  to  allow  mailers  to  qualify 
for  ECR  high  density  rates  on  routes 
with  fewer  than  125  possible  deliveries 
has  been  added  back  into  DMM 
E630.3.0.  That  option  was  removed  in 
the  proposed  rule  because  we  thought 
that  any  mailer  covering  100%  of  a 
carrier  route  would  choose  to  claim  the 
lower  saturation  rates.  We  have  since 
learned  that  some  mailers  use  this 
method  to  qualify  for  high  density  rates 
(they  forgo  the  saturation  rate  because  of 
operational  efficiencies  such  as 
preparing  pieces  with  identical 
markings). 

c.  Special  Services 

A  service  enhancement  for  registered 
mail  and  certified  mail  is  included  in 
the  final  rule.  Mailers  will  be  able  to 
access  delivery  information  over  the 
hitemet  at  www.usps.com  by  entering 
the  article  number  shown  on  the 
mailing  receipt.  No  delivery  record  will 
be  provided  by  the  Postal  Service. 

d.  Postage  Payment 

In  P910.3.3,  the  manifest  rate  category 
abbreviations  for  First-Class  Mail  and 
Standard  Mail  were  changed. 

In  P960.3.2,  the  MLOCR  rate  and 
postage  markings  were  changed  for 
First-Class  Mail  pieces  that  weigh 
between  10  and  13  oimces. 

Part  B — Smnniary  of  Changes  by  Class 
ofMail 

The  following  information  details  the 
R2001-1  changes  organized  by  class  of 


mail  or  special  service  category.  This 
information  is  intended  as  an  overview 
only  and  should  not  be  viewed  as 
defining  every  DMM  revision  adopted 
in  this  final  rule. 

1 .  Express  Mail 

a.  Express  Mail  Rate  Highlights 

Overall.  Express  Mail  rates  will 
increase  an  average  of  9.4%.  The  most 
significant  change  to  the  Express  Mail 
rate  structure  will  be  to  the  flat-rate 
envelope.  Currently,  the  rate  for  the 
Express  Mail  flat-rate  envelope  is  the 
same  as  the  applicable  2-pound  rate. 
The  rate  for  the  flat-rate  envelope  will 
be  the  '/z  pound  rate,  which  is  the 
lowest  available  rate  for  each  Express 
Mail  service  offering.  The  rate  for  the 
flat-rate  envelope  will  decrease  for  Post 
Office  to  Addressee  service  frtam  $16.25 
to  $13.65,  but  the  size  of  the  envelope 
will  remain  the  same.  The  Express  Mail 
flat-rate  envelope  will  continue  to  be  the 
EP  13F  envelope  that  is  available  frt)m 
the  Postal  Service. 

The  indemnity  included  in  the  price 
of  Express  Mail  will  be  reduced  bom 
$500  to  $100  for  both  merchandise  and 
docxmient  reconstruction.  This 
adjustment  will  more  closely  align  with 
general  industry  practice.  The  fee  for 
every  $100  increment  of  additional 
merchandise  insurance  desired  above 
the  standard  $100  and  up  to  SSJOOO  will 
be  $1.00. 

b.  Express  Mail  Rate  Structure 
There  will  be  no  changes  to  the  rate 

structure  of  Express  Mail. 

c.  Express  Mail  Preparation  Changes 

There  will  be  no  changes  to  mail 
preparation  requirements  for  Express 
Mail. 


2.  Priority  Mail 

a.  Priority  Mail  Rate  Highlights 

Overall.  Priority  Mail  rates  will 
increase  an  average  of  13.5%.  Currently, 
the  rate  for  the  Priority  Mail  flat-rate 
envelope  is  the  same  as  the  2-pound 
rate.  Because  of  the  rezoning  of  all  rates 
from  2  to  5  pounds,  the  rate  for  the  flat- 
rate  envelope  will  be  tied  to  the  1- 
pound  rate.  The  1 -pound  rate  will 
increase  from  $3.50  to  $3.85  and  remain 
an  unzoned  rate.  The  rate  for  the  flat- 
rate  envelope  will  decrease  from  $3.95 
to  $3.85,  but  the  size  of  the  envelope 
will  remain  the  same.  The  Priority  Mail 
flat-rate  envelope  will  continue  to  be  the 
EP  14F  envelope  that  is  available  from 
the  Postal  Service. 

b.  Priority  Mail  Rate  Structure 
Currently,  Priority  Mail  rates  are  not 

zoned  for  pieces  weighing  5  pounds  and 


imder,  but  they  are  zoned  for  pieces 
weighing  more  than  5  poimds.  Weight 
increments  over  1  poimd  and  up  to  5 
pounds  will  be  zoned  to  more 
accurately  reflect  actual  costs  to  the 
Postal  Service  for  transportation  and 
handling. 

c.  Priority  Mail  Preparation  Changes 

There  vnll  be  no  changes  to  mail 
preparation  requirements  for  Priority 
Mail. 

3.  First-Class  Mail 

a.  First-Class  Mail  Rate  Highlights 

Overall.  First-Class  Mail  rates  will 
increase  an  average  of  7.9%.  The  single- 
piece  1-oimce  First-Class  Mail  rate  will 
increase  from  $0.34  to  $0.37.  and  the 
single-piece  card  rate  from  $0.21  to 
$0.23.  The  additional  ounce  rate  for 
single-piece  First-Class  Mail  will  remain 
at  $0.23.  There  will  be  a  lower 
additional  ounce  rate  for  Presorted  and 
automation  First-Class  Mail. 

Business  mailers  will  see  larger 
automation  presort  discounts.  The 
carrier  route  automation  discoimt  and 
the  nonautomation  presort  discount  will 
remain  at  current  levels.  The  proposed 
increase  in  automation  discoimts  and 
the  proposed  half-cent  reduction  in  the 
workshare  additional-oimce  rate  will 
result  in  more  attractive  rate  incentives, 
especially  for  large-volume  First-Class 
Mail  users  who  presort  and  mail  heavier 
pieces. 

The  presort  mailing  fee  will  increase 
6t)m$125to$150. 

b.  First-Class  Mail  Rate  Structure  and 
Mail  Preparation 

(1)  Lower  Additional  Ounce  for 
Presorted  and  Automation  Rates 

Currently,  there  is  a  single  additional 
ounce  rate  for  all  pieces  mailed  at  First- 
Class  Mail  rates.  For  Presorted  and 
automation  pieces  weighing  more  than 
two  oimces,  a  heavy  piece  discount  is 
deducted. 

The  Postal  Service  will  implement  a 
lower  additional  oimce  rate  for 
workshare  First-Class  Mail.  Pieces 
maile<Lat  single-piece  rates  will  pay 
$0.23  for  each  additional  ounce;  pieces 
mailed  at  any  workshare  rate  will  pay 
$0,225  for  each  additional  ounce.  This 
change  affects  only  postage  rates. 

(2)  Automation  Basic  Rate  Split  Into 
Two  New  Rates 

For  automation  cards  and  letters,  the 
current  rate  structure  contains  a  5-digit. 
3-digit.  and  basic  rate.  The  new  rate 
structure  will  split  the  basic  rate  into  an 
automated  area  distribution  center 
(AADC)  rate  (for  all  pieces  in  an  AADC 
tray)  and  a  mixed  AADC  rate  (for  all 
pieces  in  a  mixed  AADC  tray).  The 
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AADC  rate  also  will  apply  to  pieces  in 
a  less-than-full  3-digit  tray.  There  are  no 
sortation  changes  for  automation  cards 
and  letters.  The  5-digit  sort  level  will 
still  be  optional;  all  other  sort  levels  will 
be  required. 

For  automation  flats,  the  current  rate 
structure  contains  a  5-digit.  3-digit.  and 
basic  rate.  The  new  rate  structure  will 
split  the  basic  rate  into  an  area 
distribution  center  (ADC)  rate  [fat  all 
pieces  in  an  ADC  package  or  tray)  and 
a  mixed  ADC  rate  (for  all  pieces  in  a 
mixed  ADC  package  or  tray).  The  ADC 
rate  also  will  apply  to  pieces  in  a  less- 
than-full  3-digit  tray.  Thoe  are  no 
sortation  changes  for  automation  flats. 
The  5-digit  sort  level  still  will  be 
optional;  all  other  sort  levels  will  be 
required. 

(3)  Nonmachinable  Surcharge 

The  definition  of  the  current 
nonstandard  surcharge  will  be 
expanded  to  include  certain  physical 
criteria  that  could  make  a  mailpiece 
nonmachinable.  Pieces  that  are 
nonmachinable  are  excluded  from 
automated  processing  and  must  be 
handled  manually.  Nonmachinable 
pieces  also  may  impede  mail  flow  or 
damage  the  mail  or  mail  processing 
equipment.  Manual  pieces  are 
considerably  more  costly  to^rocess 
than  machinable  letters. 

The  criteria  for  noimiachinable  letter- 
size  pieces  will  be  listed  iI^DMM 
C050.2.2.  The  normiachinable  surcharge 
will  apply  to  single-piece  and  Presorted 
rate  letters  that  wei^  1  ounce  or  less 
and  meets  one  or  more  of  the  criteria  in 
that  section.  Machinable  pieces  are  not 
subject  to  any  restrictions  regarding  the 
OCR  read  area  or  barcode  clear  zone. 

The  nonmachinable  surcharge  also 
will  apply  to  single-piece,  Presorted, 
and  automation  rate  nonletters  (flats  and 
parcels)  that  weigh  1  ounce  or  less  if 
any  one  of  the  following  applies: 

a.  The  piece  is  greater  than  V4-inch 
thick. 

b.  The  length  is  more  than  IIV2 
Inches  or  the  height  is  more  than  6Va 
inches. 

c.  The  aspect  ratio  (length  divided  by 
height)  is  less  than  1.3  or  more  than  2.5. 

The  noiunachinable  surcharge  will  be 
$0.12  for  single-piece  rate  pieces  and 
S0.055  for  Presorted  and  automation 
rate  pieces. 

The  nonmachinable  criteria  in 
C050.2.2  do  not  apply  to  pieces  mailed 
at  any  card  rate. 

The  nonmachinable  surcharge  will 
apply  to  letter-size  pieces  (but  not  card 
rate  pieces)  for  which  the  mailer  has 
chosen  the  manual  only  ("do  not 
automate")  option.  For  card  rate  pieces,  i 


a  mailer  can  specify  manual  handling, 
but  they  will  not  be  charged  a  surcharge. 

This  change  is  consistent  with  the 
addition  of  a  nonmachinable  surcharge 
for  Standard  Mail. 

In  conjunction  with  this  change,  trays 
of  machinable  and  nonmachinable 
letters  will  be  prepared  and  labeled 
differently.  The  preparation  for 
machinable  letters  will  be  similar  to  the 
current  preparation  for  upgradable 
letters  (e.g.,  no  packaging,  optional  5- 
digit  sort  level);  the  preparation  for 
nonmachinable  pieces  will  be  similar  to 
the  current  package-based  preparation 
for  Presorted  letters.  The  current  weight 
limit  for  upgradable  letters  (2.5  oimces) 
will  be  replaced  Mrith  a  weight  limit  of 
3.3  ounces  for  machinable  letters. 
Letters  heavier  than  3.3  ounces  and  less 
than  V4-inch  thick  will  use  the 
nonmachinable  preparation  and  labeling 
but  will  not  pay  the  surcharge  (because 
it  applies  only  to  pieces  that  weigh  1 
ounce  or  less). 

On  tray  labels,  the  current  "NON  BC" 
("not  barcoded")  designation  will  be 
replaced  with  one  of  two  designations: 
"MACH"  for  machinable  pieces  or 
"MANUAL"  for  nonmachinable  pieces. 
Although  card  rate  pieces  will  not  be 
subject  to  the  surcharge,  mailers  will  be 
required  to  show  on  the  tray  label 
whether  or  not  those  pieces  are 
machinable  (for  instance,  a  double  card 
that  is  not  tabbed  is  not  machinable). 
The  "MANUAL"  designation  will  help 
the  Postal  Service  direct  trays  of  mail  to 
the  appropriate  mail  processing 
operation.  As  is  currently  required, 
mailers  who  choose  the  "do  not 
automate"  option  will  show 
"MANUAL"  on  Une  2  of  the  tray  label. 

Barcoded  tray  labels  are  allowed,  but 
are  not  required,  for  trays  of  Ffrst-Class 
Mail  machinable  letters.  Zebra  codes 
must  not  be  used  on  trays  of  First-Class 
Mail  machinable  letters  (zebra  codes 
indicate  that  the  tray  contains 
automation  rate  prebarcoded  mail). 

Software  vendors  should  note  that 
machinable  and  nonmachinable 
(manual)  letters  will  use  different 
content  identifier  nimibers  (CINs)  (see 
M032  Exhibit  1.3a). 

There  are  no  preparation  or  labeling 
changes  for  Presorted  flats  or  parcels 
subject  to  the  surcharge. 

Mail  preparation  instructions  for 
Presorted  letter-size  pieces  subject  to  the 
nonmachinable  surcharge  will  be 
included  in  DMM  M130.  Preparation 
instructions  for  automation  flats  subject 
to  the  nonmachinable  surcharge  will  not 
change  (see  current  DMM  M820). 

The  nonmachinable  surcharge  will  be 
assessed  on  any  piece  mailed  out  as  a 
different  class  of  mail  and  retiuned  as 
First-Class  >iail  (for  instance.  S^dard 


Mail  endorsed  "Return  Service 
Requested")  if  the  piece  weighs  1  oimce 
or  less  and  meets  the  criteria  for 
noiunachinability  in  C050.2.2.  Pieces 
returned  at  First-Cllass  Mail  card  rates 
will  not  be  subject  to  the 
nonmachinable  surcharge. 

The  nonmachinable  surcharge  will 
take  effect  when  new  rates  are 
implemented;  however,  mailers  have 
imtil  January  1.  2003.  to  comply  with 
the  mail  preparation  and  tray  labeling 
changes. 

(4)  Delivery  Confirmation  and  Signature 
Confirmation  for  First-Class  Mail 
Parcels 

The  Postal  Service  will  add  two  new 
special  service  options  for  First-Class 
Mail  parcels:  Delivery  Confirmation  and 
Signature  Confirmation.  Both  services 
will  be  available  in  manual  (retail)  and  ■ 
electronic  options.  The  fees  for  Delivery 
Confirmation  will  be  $0.55  (retail)  and 
$0.13  (electronic).  The  fees  for  Signature 
Confirmation  will  be  $1.80  (retail)  and 
$1.30  (electronic). 

For  the  piirposes  of  adding  Delivery 
Confirmation  or  Signatiue  Confirmation, 
a  First-Class  Mail  parcel  is  defined  as 
any  piece  that: 

(a)  Has  an  address  side  with  enough 
surface  area  to  fit  the  delivery  address, 
return  address,  postage,  markings  and 
endorsements,  and  special  service  label; 
and 

(b)  Is  in  a  box  or.  if  not  in  a  box.  is 
greater  than  ^/t-inch  thick  at  its  thickest 
point. 

This  definition  will  provide  mailers 
many  different  packaging  options  for 
their  First-Class  Mail  parcels. 

(5)  Containerization  and  Labeling 

For  letter-size  pieces,  a  full  tray  will 
be  defined  as  one  that  is  100%  full,  with 
a  range  between  75%  tod  100%.  The 
recommended  default  for  presort 
software  will  be  85%.  In  addition,  after 
the  minimuin  volume  for  rate  eligibility 
is  reached  (i.e.,  150  pieces  for  a  3-digit 
area),  overflow  will  be  optional  for  all 
sort  levels  of  letter  trays.  Also,  mailers 
will  be  required  to  use  as  few  trays  as 
possible:  Under  current  standards,  a 
mailer  could  prepare  one  full  1-foot  tray 
plus  one  less-than-full  1-foot  tray;  new 
standards  vdll  result  in  the  preparation 
of  a  single  less-than-full  2-foot  tray. 

On  all  First-Class  Mail  letter  trays, 
"LTRS"  will  change  to  "LTR"  and  "CR- 
RTS"  will  change  to  "CR-RT."  This 
change  is  necessary  to  allow  more  room 
for  other  information  on  the  tray  label. 
Mailers  have  until  January  1.  2003.  to 
comply  wdth  these  labeling  changes. 
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(6)  Documentation 

Mailers  will  no  longer  be  required  to 
present  a  hard  copy  Form  3553.  Coding 
Accuracy  Support  System  (CASS) 
Summary  Report,  with  their  maiHngs. 
Instead,  mailers  or  mailer  agents  will 
continue  to  keep  this  documentation  on 
file  for  1  year  from  the  date  of  mailing 
and  make  it  available  to  the  Postal 
Service  on  24-hour  notice. 

Software  vendors  and  mailers  should 
note  that  changes  will  be  made  to 
manifest  keyline  rate  codes  (DMM 
P910.3.0)  and  MLOCR  rate  markings 
(DMM  P960.3.0)  to  reflect  the  new  First- 
Class  Mail  rate  categories.  , 

4.  Periodicals 

a.  Periodicals  Rate  and  Fees  Highlights 

The  overall  average  increase  for 
Periodicals  will  be  10.0%.  Outside- 
County  postage  will  increase  on  average 
10.3%,  while  In-County  postage  will 
increase  on  average  1.7%.  The 
destination  delivery  unit  (DDU) 
discount  will  increase  (from  $0,017  to 
$0,018),  while  the  destination  sectional 
center  facility  (DSCF)  discount  will 
remain  at  $0,008.  The  new  destination 
area  distribution  center  (DADC) 
discount  will  be  $0,002.  The  new  pallet 
discoimt  will  be  $0,015  per  addressed 
piece  for  destination  entry  pallets  and 
$0,005  per  addressed  piece  for  all  other 
pallets  (nondestination  entry). 

Original  entry  and  additional  entry 
application  fees  will  increase  from  $350 
to  $375  and  from  $50  to  $60, 
respectively,  while  the  fees  for  reentry 
and  news  agent  registry  will  remain  at 
$40. 

b.  Periodicals  Rate  Structure 
(1)  Changes 

Changes  to  the  rate  design  for 
Periodicals  are  as  follows: 

(a)  New  destination  area  distribution 
(DAIX3)  advertising  pound  rate  and  a 
per  piece  discount  for  each  Outside- 
County  addressed  piece. 

(b)  Destination  rates  and  discounts 
will  be  limited  to  mail  entered  at  the 
actual  destination  entry  facility  (DADC. 
DSCF,  and  DDU),  unless  designated 
otherwise  by  the  Postal  Service. 

(c)  A  new  per  piece  pallet  discoimt  for 
each  addressed  nonletter-size  piece 
(flat-size  or  irregular  parcels)  prepared 
in  packages  on  pallets  (nondestination 
entry)  that  contain  at  least  250  pounds 
of  mail.  This  discount  will  apply  to  all 
pallet  levels.  The  discoimt  will  not 
apply  to  pieces  in  sacks  on  pallets  or  in 
trays  on  pallets. 

(d)  A  new  destination  entry  per  piece 
pallet  discount  will  apply  to  each 
addressed  piece  of  nonietter-size  mail 
(flat-size  or  irregular  parcels)  prepared 


in  packages  on  any  destination  entry 
pallet  of  at  least  250  pounds  of  mail. 
The  discount  is  not  available  for  pieces 
in  sacks  or  trays  on  pallets.  For 
destination  delivery  units  that  cannot 
accept  pallets,  mailers  may  claim  the 
pallet  discount  on  DDU  mail  of  at  least 
250  pounds  to  the  DDU  when  presented 
as  prescribed  by  the  USPS. 
In  conjunction  with  the 
nonmachinable  surcharge,  a  Periodicals 
mailpiece  returned  to  the  sender  at 
First-Class  Mail  rates  is  subject  to  the 
nonmachinable  surcharge  if  the  piece 
weighs  1  ounce  or  less  and  meets  one 
or  more  of  the  nonmachinable 
characteristics  in  C050.2.2. 

(2)  Periodicals  Ride-Along 

The  Ride- Along  experiment  will 
become  a  permanent  classification. 
There  will  be  no  changes  in  the  current 
eligibility  standards.  However, 
pubUshers  will  no  longer  be  required  to 
complete  a  data  collection 
questionnaire,  provide  a  sample 
mailpiece  in  addition  to  the  marked 
copy,  or  submit  Form  3541-X  (postage 
statement).  Form  3541-X  will  be 
discontinued  and  mailers  will  use  Form 
3541.  The  standards  for  Ride-Along  will 
be  relocated  to  new  DMM  E260.  The 
Ride- Along  rate  will  increase  from  $0.10 
to  $0,124  per  piece. 


(3)  Containerization 

For  letter-size  pieces,  a  full  tray  will 
be  defined  as  one  that  is  100%  full,  with 
a  range  between  75%  and  100%.The 
recommended  default  for  presort 
software  will  be  85%.  In  addition,  after 
the  minimum  volume  for  rate  eligibility 
is  reached  (i.e.,  150  pieces  for  a  3-digit 
area),  overflow  will  be  optional  for  all 
sort  levels  of  letter  trays.  Also,  mailers 
will  be  required  to  use  as  few  trays  as 
possible.  Under  current  standards,  a 
mailer  could  prepare  one  full  1-foot  tray 
plus  one  less-than-full  1-foot  tray;  new 
standards  will  result  in  the  preparation 
of  a  single  less-than-full  2-foot  tray. 

We  have  added  an  option  to  measure 
the  minimum  volume  of  trays  on  pallets 
in  linear  feet.  The  pallet  minimum  can 
be  met  with  three  layers  of  trays  or  36 
linear  feet  of  trays.  A  mailer  must  make 
a  pallet  for  a  particular  presort 
destination  when  they  have  six  layers  of 
trays  or  72  linear  feet  of  trays. 

(4)  Documentation 

Mailers  will  no  longer  be  required  to 
present  a  hard  copy  Form  3553,  Coding 
Accuracy  Support  System  (CASS) 
Summary  Report,  with  their  mailings. 
Instead,  mailers  or  mailer  agents  will 
continue  to  keep  this  documentation  on 
file  for  1  year  bom  the  date  of  mailing 


and  make  it  available  to  the  Postal 
Service  on  24-hour  notice. 

5.  Standard  Mail 

a.  Standard  Mail  Rate  Highlights 

Overall,  Standard  Mail  rates  will 
increase  an  average  of  7.1%.  On  average, 
rates  for  flat-size  mail  wall  increase 
more  than  rates  for  letter-size  mail. 
Regular  and  nonprofit  rates  will 
increase  an  average  of  7.5%  and 
EnhancedCarrier  Route  (ECR)  rates  will 
increase  an  average  of  6.2%.  Greater 
destination  entry  discounts  will  provide 
an  incentive  for  mailers  to  use  their  own 
or  third-party  transportation  to  move 
Standard  Mail  closer  to  the  point  of 
delivery. 

The  aimual  mailing  fee  will  increase 
from  $125  to  $150. 

b.  Standard  Mail  Rate  Structure  and 
Mail  Preparation 

(1)  Automation  Basic  Letter  Rate  Split 
Into  Two  New  Rates 

For  automation  letter-size  pieces,  the 
current  rate  structure  contains  5-digit,  3- 
digit.  and  basic  rates.  The  new  rate 
structure  splits  the  basic  rate  into  an 
AADC  rate  (for  all  pieces  in  an  AADC 
tray)  and  a  mixed  AADC  rate  (for  all 
pieces  in  a  mixed  AADC  tray).  The 
AADC  rate  also  vrill  apply  to  all  pieces 
in  any  less-tlian-full  origin  or  entry  3- 
digit  or  3-digit  scheme  tray.  There  will 
not  be  any  sortation  changes  for 
automation  letter-size  pieces.  The  5- 
digit  sort  level  will  still  be  optional;  all 
other  sort  levels  will  be  reauired. 

The  destination  sectional  center 
facility  (DSCF)  discount  is  not  available 
for  pieces  mailed  at  the  mixed  AADC 
rate.  This  is  because  mixed  or  working 
trays  must  be  entered  at  the  origin 
facility,  and  no  pieces  in  the  mixed 
AADC  tray  would  be  addressed  for 
delivery  within  the  SCF  service  area.  In 
addition,  the  DSCF  discount  is  available 
for  pieces  mailed  at  the  AADC  rate  only 
when  those  pieces  are  in  an  origin  or 
entry  3-digit  tray.  It  is  not  available  for 
pieces  mailed  at  the  AADC  rate  that  are 
in  an  AADC  tray. 

Unlike  in  First-Class  Mail,  where  the 
ADC  and  mixed  ADC  rates  will  apply  to 
automation  flats,  there  will  not  be  any 
changes  to  the  rate  structure  for 
Standard  Mail  automation  flats. 

(2)  Nonmachinable  Surcharge 

A  nonmachinable  surcharge  will 
apply  to  some  Standard  Mail  letter-size 
pieces  mailed  at  Presorted  rates;  the 
definition  will  include  certain  physical 
criteria  that  could  make  a  mailpiece 
nonmachinable.  Pieces  that  are 
nonmachinable  are  excluded  from 
automated  processing  and  must  be 
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handled  manually.  Nonmachinable 
pieces  also  may  impede  mail  flow'  or 
damage  the  mail  or  mail  processing 
equipment.  Manual  letters  are 
considerably  more  costly  to  process 
than  machinable  letters. 

The  criteria  for  nonmachinable  letter- 
size  pieces  will  be  listed  in  DMM 
C050.2.2.  The  nonmachinable  surcharge 
will  apply  to  Presorted  rate  letter-size 
pieces  (including  cards)  that  weigh  3.3 
ounces  or  less  and  meet  one  or  more  of 
the  criteria  in  that  section.  Machinable 
pieces  are  not  subject  to  any  restrictions 
regarding  the  OCR  read  area  or  barcode 
clear  zone.  This  classification  change  is 
consistent  with  the  nonmachinable 
surcharge  for  First-Class  Mail. 

Unlike  First-Class  Mail,  where  the 
nonmachinable  surcharge  will  apply  to 
flats,  the  Postal  Service  is  not  adding  a 
nonmachinable  surcharge  to  Standard 
Mail  flats.  The  Standard  Mail  rate 
structure  includes  separate  rates  for 
letters  and  nonletters  and  factors  in  the 
extra  costs  of  handling  nonmachinable 
nonletters. 

The  noiunachinable  surcharge  will  be 
$0.04  per  piece  for  regular  Presorted  rate 
pieces  and  $0.02  per  piece  for  nonprofit 

resorted  rate  pieces  (see  DMM  R600). 
The  nonmachinable  surcharge  will 
apply  to  Presorted  rate  letter-size  pieces 
for  which  the  mailer  has  chosen  the 
"manual  only"  (do  not  automate) 
option. 

The  nonmachinable  surcharge  will 
not  apply  to  pieces  mailed  at  any  ECR 
rate  or  to  automation  rate  letters  (which 
are  by  definition  machinable). 

In  conjunction  with  this  change,  trays 
of  machinable  and  nonmachinable 
letters  will  be  prepared  and  labeled 
differently. 

The  preparation  for  machinable  letters 
will  be  similar  to  the  current 
preparation  for  upgradable  letters  (e.g., 
no  packaging,  optional  5-digit  sort 
level);  the  preparation  for 
nonmachinable  pieces  will  be  similar  to 
the  current  package-based  preparation 
for  Presorted  letters.  The  current  weight 
limit  for  upgradable  letters  (2.5  ounces) 
will  be  replaced  wath  a  weight  limit  of 
3.3  ounces  for  machinable  letters. 

On  tray  labels,  the  current  "NON  BC" 
("not  barcoded")  designation  will  be 
replaced  with  one  of  two  designations: 


"MACH"  for  machinable  pieces  or 
"MANUAL"  for  nonmachinable  pieces. 
The  "MANUAL"  designation  will  help 
the  Postal  Service  direct  the  trays  of 
mail  to  the  appropriate  mail  processing 
operation.  As  is  currently  required, 
mailers  who  choose  the  "do  not 
automate"  option  will  show 
"MANUAL"  on  Line  2  of  the  tray  label. 

Barcoded  tray  labels  are  allowed,  but 
are  not  required,  for  trays  of  Standard 
Mail  machinable  letters.  Zebra  codes 
must  not  be  used  on  trays  of  Standard 
Mail  machinable  letters  (zebra  codes 
indicate  that  the  tray  contains 
automation  rate  prebarcoded  mail). 

Software  vendors  should  note  that 
machinable  and  nonmachinable 
(manual)  letters  will  use  different 
content  identifier  numbers  (CINs)  (see 
M032  Exhibit  1.3a). 

Mail  preparation  instructions  for 
Standard  Mail  pieces  subject  to  the 
nonmachinable  surcharge  will  be 
included  in  DMM  M610. 

In  a  mailing  of  nonmachinable  letter- 
size  pieces,  residual  Standard  Mail 
pieces  sent  at  First-Class  Mail  rates  will 
be  subject  to  the  First-Class  Mail 
nonmachinable  surcharge  only  if  the 
pieces  weigh  1  ounce  or  less.  Heavier 
pieces  will  not  be  subject  to  the  First- 
Class  Mail  noiunachinable  surcharge, 
even  though  those  same  pieces  would 
have  been  subject  to  the  Standard  Mail 
nonmachinable  surcharge  if  they  had 
remained  in  the  Standard  Mail  mailing. 
Additionally,  residual  Standard  Mail 
pieces  mailed  at  First-Class  Mail  card 
rates  will  not  be  subject  to  the 
nonmachinable  surcharge. 

Mailers  should  note  that  residual 
pieces  from  a  Standard  Mail  automation 
flats  mailing  could  be  subject  to  the 
nonmachinable  surcharge  if  the  residual 
is  mailed  at  Presorted  letter  piece  rates. 
For  example,  a  barcoded  piece  that  is 
8V2"  by  5V2"  inches  and  bears  an 
address  parallel  to  the  shorter  edge 
could  be  mailed  as  an  automation  flat. 
Pieces  in  this  job  that  caimot  be 
barcoded  would  fall  to  Presorted  rates; 
the  mailer  would  then  have  the  option 
of  paying  the  letter  piece  rate  plus  the 
nonmachinable  surcharge  (because  the 
address  is  parallel  to  the  shorter 
dimension)  or  the  nonletter  piece  rate. 


Standard  Mail  pieces  that  are  returned 
as  First-Class  Mail  (for  instance,  an 
undeliverable  piece  endorsed  "Return 
Service  Requested")  will  be  charged  the 
nonmachinable  surcharge  if  the  piece 
weighs  1  ounce  or  less  and  meets  the 
criteria  for  nonmachinability  in 
C050.2.2.  The  nonmachinable  surcharge 
also  will  be  figured  into  the  calculation 
for  the  weighted  fee  for  pieces  that 
weigh  1  ounce  or  less.  The 
nonmachinable  surcharge  will  not  be 
charged  on  pieces  returned  at  First-Class 
Mail  card  rates. 

The  nonmachinable  surcharge  will 
take  effect  when  new  rates  are 
implemented;  however,  mailers  have 
until  January  1,  2003,  to  comply  with 
the  mail  preparation  and  tray  labeling 
changes. 

(3)  Heavier  Letters  Are  Eligible  for 
Automation  Rates 

The  maximum  weight  limit  for 
automation  letters  will  increase  from  3.3 
ounces  to  3.5  ounces  (inclusive).  These 
pieces  will  be  charged  postage  equal  to 
the  automation  piece/pound  rate  and 
receive  a  discount  equal  to  the 
automation  nonletter  piece  rate  (3.3 
ounces  or  less)  minus  the  corresponding 
automation  letter  piece  rate  (3.3  ounces 
or  less)  for  the  appropriate  sort  level. 
This  change  applies  to  regular  and 
nonprofit  automation  letters,  and  to 
automation  carrier  route  letters.  / 

Mailers  who  choose  to  take  this 
discount  for  heavy  automation  letters 
will  be  required  to  use  a  new  postage 
statement  designed  for  this  purpose.  On 
the  permit  imprint  postage  statement, 
the  discount  is  precalculated  and  has 
been  deducted  irora  the  piece  rate.  The 
example  below  follows  that  same 
model.  Mailers  should  note  that  for 
nonprofit  5-digit  automation  letters  the 
discount  is  larger  than  the  piece  rate; 
therefore,  subtracting  the  discount  from 
the  piece  rate  results  in  a  negative 
number. 

Mailers  who  choose  the  postage 
affixed  (metered  postage)  option  will  be 
required  to  affix  die  full  postage  amount 
to  each  piece  (see  DMM  P600.2.2). 

As  an  example,  a  regular  automation 
letter  weighing  3.45  ounces  that  is 
sorted  in  a  3-digit  tray  for  DSCF  entry 
will  be  charged: 


Nonletter  piece  rate  (more  than  3.3  ounces),  %  rate 

Minus 

A  discount  that  equals  the  %  nonletter  piece  rate  (3.3  ounces  or  less)  for  DSCF  entry  minus  the  3-digit  letter 

piece  rate  (3.3  ounces  or  less)  for  DSCF  entry  (0.235  minus  0.177)   

Equals 

Adjusted  piece  rate  (as  will  appear  on  pemiit  imprint  postage  statement)    


Calculation 
for  1  piece 


$0,115 


-.058 
0.057 


Calculation  for 
10,000 
pieces 


$1,150.00 

-580.00 
570.00 
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This  change  will  allow  mailers  to 
avoid  the  substantial  rate  increase  for 
letter-size  pieces  exceeding  3.3  ounces. 
Under  the  current  rate  schedule,  once 
an  automation  letter  exceeds  the  3.3- 
ounce  maximum  weight,  the  piece 
becomes  subject  to  the  piece/pound 

rates. 

There  are  no  mail  preparation  changes 
that  accompany  this  change:  these 
heavy  letters  will  be  required  to  meet 
the  current  standards  for  heavy 
automation  letters  in  DMM  C810.7.5 
and  will  use  the  existing  mail 
preparation  sequence  and  labeling  for 
automation  letters.  Current  standards  for 
mixed-rate  mailings  will  not  change. 
Residual  pieces  from  a  heavy 
automation  letter  mailing  that  cannot  be 
barcoded  can  be  mailed  at  single-piece 
First-Class  Mail  rates  or  prepared  as  a 
Presorted  Standard  Mail  letter  mailing 
with  postage  paid  at  the  piece/pound 
rate  (for  pieces  over  3.3  ovmces).  Like 
today,  these  residual  pieces  will  not 
need  to  meet  a  separate  200-piece  or  50- 
pound  minimum  (see  DMM  E620.1.2) 
and  will  be  reported  on  separate  postage 
statements. 

(4)  Barcode  Requirement  for  ECR  Letter- 
Size  Pieces 

ECR  letter-size  pieces  mailed  at  high- 
density  and  satxnation  piece  (letter) 
rates  will  be  required  to  meet  the 
physical  standards  for  automation- 
compatible  mail  in  DMM  C810  and  will 
be  required  to  have  a  delivery  point 
barcode.  Pieces  using  simplified  address 
will  not  be  required  to  have  a  delivery 
point  barcode  and  therefore  will  not 
need  to  meet  the  physical  standards  for 
automation'compatible  mail  to  qualify 
for  letter  rates. 

This  change  will  apply  to  both  ECR 
and  Nonprofit  ECR. 

Requiring  high  density  and  saturation 
letters  to  be  prebarcoded  gives  the 
Postal  Service  operational  flexibility 
and  eliminates  the  need  to  barcode 
these  pieces  if  they  are  sent  to  delivery 
point  sequencing  (DPS).  The 
requirement  for  automation- 
compatibility  corresponds  to  the 
requirement  for  a  delivery  point 
barcode'for  the  Postal  Service  to  read 
the  barcode,  the  piece  must  be 
compatible  with  automated  mail  sorting 
equipment.  These  requirements  will  not 


apply  to  detached  address  labels  (DALs) 
that  accompany  flat-size  pieces  or 
irregular  parcels.  Even  though  the  DAL 
itself  is  letter-size,  technically  it  is  the 
label  for  the  larger  piece. 

Pieces  that  do  not  meet  the  physical 
standards  in  C810  or  that  do  not  contain 
a  delivery  point  barcode  will  be  subject 
to  the  corresponding  ECR  high  density 
or  saturation  nonletter  rate.  Pieces  that 
are  letter-size  but  claimed  at  the 
nonletter  rates  will  be  marked,  sorted, 
and  trayed  as  letters. 

There  are  no  changes  to  the 
sequencing  requirements,  markings,  or 
sortation  for  Enhanced  Carrier  Route 
pieces.  Tray  labels  will  change  to  reflect 
whether  the  pieces  in  the  tray  are 
barcoded  ("BC"),  not  barcoded  but 
machinable  ("MACH"),  or 
nonmachinable,  regardless  of  whether 
the  pieces  are  barcoded  ("MANUAL"  or 
"MAN").  These  designations  help  the 
Postal  Service  direct  the  trays  of  mail  to 
the  appropriate  mail  processing 
operation.  Mailers  will  be  required  to 
use  barcoded  tray  labels. 

Pieces  with  a  simplified  address 
format  do  not  contain  the  necessary 
address  elements  to  generate  a  delivery 
point  barcode.  To  qualify  for  the 
saturation  letter  rate,  those  pieces  will 
not  have  to  bear  a  delivery  point 
barcode,  will  not  have  to  be  automation- 
compatible,  and  will  be  labeled  "MAN" 
(even  if  the  pieces  are  machinable). 

Pieces  with  exceptional  or 
"occupant"  addresses  (A040)  do  contain 
enough  address  elements  to  generate  a 
delivery  point  barcode  and  therefore 
must  be  automation-compatible  and 
must  bear  a  delivery  point  barcode  in 
order  to  claim  the  high  density  or 
saturation  letter  rates. 

Software  vendors  should  note  that 
within  each  of  the  three  processing 
options  (BC/MACH/MAN),  the  same 
content  identifier  number  (CIN)  will  be 
used  for  all  direct  carrier  route  trays  (see 
DMM  Exhibit  M032.1.3a). 

Mailers  will  not  be  permitted  to 
combine  barcoded  and  nonbarcoded 
pieces  into  the  same  mailing.  Therefore, 
nonbarcoded  pieces  will  have  to  be 
presented  as  a  separate  mailing,  but  will 
not  need  to  meet  a  separate  200-piece  or 
50-pound  minimum  volume 
requirement. 


The  new  requirements  for  high 
density  and  saturation  letter  rates  will 
take  effect  the  day  new  rates  are 
implemented;  however,  mailers  have 
until  January  1,  2003,  to  comply  with 
the  tray  labeling  changes. 

(5)  Heavier  Automation-Compatible  ECR 
Letters  Are  Eligible  for  Letter  Rates 

The  maximum  weight  limit  for 
automation-compatible  ECR  letters  will 
increase  from  3.3  oimces  to  3.5  ounces 
(inclusive).  These  pieces  will  be  charged 
postage  equal  to  the  nonletter  piece/ 
poimd  rate  and  receive  a  discount  equal 
to  the  nonletter  piece  rate  (3.3  ounces  or 
less)  minus  the  corresponding  letter 
piece  rate  (3.3  ounces  or  less)  for  the 
appropriate  sort  level.  This  change 
applies  to  regular  and  nonprofit  ECR 
saturation  and  high  density  letters. 

For  regular  ECR,  the  discount  will  be 
$0,005  per  piece  for  high  density  letters 
and  $0,008  per  piece  for  satiuation 
letters.  For  nonprofit  ECR,  the  discoimt 
wall  be  $0,008  per  piece  for  high  density 
letters  and  $0,009  per  piece  for 
saturation  letters. 

This  change  also  will  apply  to  pieces 
mailed  at  the  ECR  automation  basic  rate, 
but  the  calculation  is  slightly  different 
because  there  are  no  corresponding 
piece/poiuid  and  nonletter  rates  with 
which  to  perform  the  calculation.  These 
pieces  will  be  charged  postage  equal  to 
the  basic  ECR  piece/pound  rate  and 
receive  a  discount  equal  to  the  basic 
nonletter  rate  minus  the  automation 
basic  letter  rate.  For  regular  ECR,  the 
discoimt  will  be  $0,023  per  piece.  For 
nonprofit  ECR,  the  discount  will  be 
$0,015  per  piece. 

As  a  result  of  other  classification 
changes  (see  item  4  above),  all  pieces 
mailed  at  high  density  and  saturation 
letter  rates  will  be  barcoded  and 
automation-compatible;  therefore,  this 
change  is  consistent  with  the  change  for 
regular  Standard  Mail  regular 
automation  letters.  This  change  will  not 
apply  to  letter-size  pieces  that  are 
mailed  at  the  nonletter  rates  (i.e.,  pieces 
that  are  not  automation-compatible  or 
do  not  have  a  barcode). 

This  change  will  not  apply  to  pieces 
mailed  at  the  ECR  basic  letter  rate   • 
(because  the  letter  and  nonletter  rates 
are  the  same,  there  is  no  discount  to 
subtract).  ' 


Mailers  who  choose  to  take  this 
discount  for  heavy  ECR  letters  will  be 
required  to  use  a  new  postage  statement 
designed  for  this  purpose.  On  the  permit 
imprint  postage  statement,  the  discount 


is  precalculated  and  has  been  deducted 
from  the  piece  rate.  The  example  below 
follows  that  same  model. 

Mailers  who  choose  the  postage 
affixed  (metered  postage)  option  will  be 


required  to  affix  the  full  postage  amoimt 
to  each  piece  (see  P600.2.2). 

As  an  example,  a  high  density  letter 
weighing  3.45  oimces  that  is  prepared 
for  DSCF  entry  will  be  charged: 


Nonletter  piece  rate  (more  than  3.3  ounces),  high  density 

Minus 

A  discount  that  equals  tt>e  high  density  nonletter  piece  rate  (3.3  ounces  or  less)  for  DSCF  entry  minus  the 

high  density  letter  piece  rate  (3.3  ounces  or  less)  for  DSCF  entry  (0.143  minus  0.138)    ,.- 

Equals 

Adjusted  piece  rate  (as  will  appear  on  permit  imprint  postage  statement)    

Plus 

Ptound  rate  (mom  than  3.3  ounces),  high  density,  DSCF  entry  (3.45  ounces  divided  by  16  ounces  equals 

0.215625  pounds,  rounded  to  0.2156,  multiplied  by  $0,485  per  pound)^  

Equals  postage  per  piece ; •. • 


Calculation 
for  1  piece 


$0,043 


-005 
0.038 


0.104566 
0.1426 


Calculation 

or  10.000 

pieces 


$430.00 


-50.00 
380.6b 


1.045.66 
1,425.66 


This  change  will  allow  mailers  to 
avoid  the  substantial  rate  increase  for 
letter-size  pieces  exceeding  3.3  ounces. 
Under  the  current  rate  schedule,  once 
an  ECR  letter  exceeds  the  3.3-o\mce 
maximum  weight,  the  piece  becomes 
subject  to  the  piece/pound  rates. 

Tnere  kce  no  mail  preparation  changes 
that  accompany  this  change;  these 
heavy  letters  will  be  required  to  meet 
the  current  standards  for  heavy 
automation  letters  in  DMM  C810.7.5 
and  will  use  the  existing  mail 
preparation  sequence  and  labeling  for 
ECR  letters. 

ip)  Containerization  and  Labeling 

I  For  letler-size  pieces,  the  definition  of 
a  full  tray  will  change  from  the  current' 
threshold  of  75%  to  100%,  with  a  range 
between  75%  and  100%.  The 
reconunended  default  for  presort 
software  will  be  85%.  In  addition,  after 
the  tninimiim  volmne  for  rate  eligibility 
is  reached  (i.e.,  150  pieces  for  a  3-digit 
area),  overflow  will  be  optional  for  all 
sort  levels  of  letter  trays.  Also,  mailers 
will  be  required  to  use  as  few  trays  as 
possible.  Under  current  standards,  a 
mailer  could  prepare  one  full  1-foot  tray 
plus  one  less-than-full  1-foot  tray;  new 
standards  will  result  in  the  preparation 
of  a  single  less-than-full  2-foot  tray. 

We  have  added  an  option  to  measine 
the  minimum  volume  of  trays  on  pallets 
in  linear  feet.  The  pallet  minimum  can 
be  met  with  three  layers  of  trays  or  36 
linear  feet  of  trays.  A  meiiler  must  make 
a  pallet  for  a  particular  presort 
destination  when  they  have  six  layers  of 
trays  or  72  linear  feet  of  trays. 

On  all  Standard  Mail  letter  trays, 
"LTRS"  will  change  to  "LTR"  and  "CR- 
RTS"  will  change  to  "CR-RT."  This 
change  is  necessary  to  allow  more  room 
for  other  information  on  the  tray  label. 
Mailers  have  imtil  January  1,  2003,  to 
comply  with  these  labeling  changes. 


(7)  Documentation 

Mailers  will  no  longer  be  required  to 
present  a  hard  copy  Form  3553,  Coding 
Accuracy  Support  System  (CASS) 
Summary  Report,  writh  their  mailings. 
Instead,  mailers  or  mailer  agents  will 
continue  to  keep  this  documentation  on 
file  for  1  year  from  the  date  of  mailing 
and  make  it  available  to  the  Postal 
Service  on  24 -hour  notice. 

Software  vendors  and  mailers  should 
note  that  changes  are  proposed  for 
manifest  keyline  rate  codes  (DMM 
PgiO.3.0)  and  MLCXR  rate  markings 
PMM  P960.3.0)  to  reflect  the  new 
Standard  Mail  rate  categories. 

6.  Package  Services 

There  are  foin  subclasses  of  Package 
Services:  Parcel  Post,  Boimd  Printed 
Matter,  Media  Mail,  and  Library  Mail. 
Each  subclass  is  addressed  separately  in 
items  7  through  10. 

7.  Parcel  Post 

a.  Parcel  Post  Rate  Highlights 

Parcel  Post  rates  will  increase  an 
average  of  6.4%.  The  nonmachinable 
surcharge  for  Inter-BMC  Parcel  Post  will 
increase  from  $2.00  to  $2.75  per  parcel. 
The  Intra-BMC  and  DBMC 
nonmachinable  sincharges  will  remain 
at  their  current  levels:  $1.35  for  Intra- 
BMC  parcels  and  $1.45  for  DBMC 
parcels.  The  Parcel  Post  Origin  BMC 
Presort  and  BMC  Presort  discoimts  will 
increase  from  $0.90  to  $1.17  and  $0.23 
to  $0.28  per  piece,  respectively.  The 
barcoded  discoimt  for  qualifying  Parcel 
Post  (including  Parcel  Select) 
machinable  parcels  will  remain  at  $0.03 
per  piece.  The  destination  entry  mailing 
fee  will  Increase  from  $125.00  to 
$150.00.  The  Parcel  Post  pickup  fee  virill 
increase  from  $10.25  to  $12.50. 


b.  Parcel  Post  Rate  Structure 

Three  changes  will  be  made.  First,  a 
separate  rate  will  be  available  for 
parcels  weighing  less  than  1 -pound. 
Second,  Parcel  Select  pieces  will  be 
eligible  for  no-fee  electronic  Delivery 
Confirmation.  The  final  change  will 
create  a  DSCF  rate  for  nonmachinable 
parcels  sorted  to  3-digit  ZIP  Code 
prefix^  and  entered  at  destination 
SCFs.  Nonmachinable  DSCF  Parcel 
Select  pieces  will  be  subject  to  a 
surcharge  of  $1.09  per  parcel  in  addition 
to  the  applicable  DSCF  rate. 

c.  Parcel  Post  Mail  Preparation  Changes 

Except  for  a"new  3-digit 
nonmachinable  parcel  preparation 
option  added  for  DSCF  rate  mail,  there 
will  be  no  other  changes  to  the 
preparation  requirements  for  Parcel  Post 
and  Parcel  Select. 

8.  Bound  Printed  Matter 

a.  Bound  Printed  Matter  Rate  Highlights 

The  Bound  Printed  Matter  (BPM)  rates 
will  increase  an  average  of  9.0%.  There 
are  two  major  changes  to  BPM  rates: 
separate  rates  for  BPM  flats  and  parcels, 
and  a  new  POSTNET  barcoded  discount 
for  single-piece  rate  and  Presorted  rate 
BPM  flats.  The  parcel  barcode  discoimt 
for  BPM  single-piece  and  Presorted  rate 
machinable  parcels  will  remain  at  $0.03 
per  piece.  The  destination  entry  mailing 
fee  will  increase  from  $125.00  to 
$150.00. 

b.  Bound  Printed  Matter  Rate  Structure 

Rates  for  flat-size  BPM  will  be  lower 
than  the  rates  for  BPM  parcels  in  all 
three  rate  categories  (single-piece, 
I'resorted,  and  carrier  route)  and  in  the 
three  available  destination  entry  rates 
(DDU,  DSCF,  and  DBMC).  A  $0.03 
discount  will  be  available  for  single- 
piece  and  Presorted  rate  BPM  flats 
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prepared  with  a  POSTNET  barcode.  To 
qualify  for  the  barcoded  discount,  BPM 
flats  will  be  required  to  meet  the 
standards  in  DMM  C820  for  flat  sorting 
machine  (FSM)  881  processing. 

c.  Bound  Printed  Matter  Mail 
Preparation  Changes 

BPM  barcoded  flats  will  be  prepared 
using  the  standards  in  DMM  M820. 

9.  Media  Mail 

a.  Media  Mail  Rate  Highlights 

Media  Mail  rates  will  increase  an 
average  of  4.0%.  The  mailing  fee  for 
Presorted  Media  Mail  will  increase  from 
$125.00  to  $150.00. 

b.  Media  Mail  Rate  Structure 

There  will  be  one  fundamental  change 
to  the  Media  Mail  rate  structiire.  The  5- 
digit  rate  will  be  retained,  but  the  BMC 
rate  will  be  renamed  the  basic  rate. 

c.  Media  Mail  Preparation  Changes 

There  will  be  three  changes  to  the 
preparation  requirements  for  Media 
Mail.  First,  Media  Mail  will  no  longer  be 
sorted  to  the  5-digit  and  BMC  levels. 
Media  Mail  will  now  be  sorted  to  the  5- 
digit,  3-digit,  ADC  or  BMC,  and  mixed 
ADC  or  mixed  BMC  levels,  as 
appropriate.  This  adjusts  the  presort 
requirements  for  Media  Mail  to  reflect 
current  postal  processing.  Machinable 
parcels  will  continue  to  be  presorted  to 
BMCs  using  the  new  basic  rate  level. 

The  second  change  eliminates  the 
requirement  for  separate  minimum 
volumes  for  each  presort  level  and 
reduces  the  minimum  volume 
requirement  for  a  mailing  from  500  to 
300  pieces.  To  qualify  for  Presorted 
Media  Mail  rates,  mailers  will  be 
required  to  have  a  minimum  of  300 
properly  prepared  and  presorted  pieces. 
Pieces  in  the  mailing  that  meet  5-digit 
rate  requirements  will  be  eligible  for  the 
5-digit  rate.  The  remaining  pieces  in  the 
mailing  will  be  eligible  for  die  basic 
rate. 

The  last  change  reinstates  the  option 
to  allow  mailers  to  prepare  sacks  of 
Media  Mail  using  a  minimimi  of  1,000 
cubic  inches  of  mail. 

10.  Library  Mail 

a.  Library  Mail  Rate  Highlights 

Library  Mail  rates  will  increase  an 
average  of  3.3%.  The  mailing  fee  for 
Presorted  Library  Mail  will  increase 
from  $125.00  to  $150.00. 

b.  Library  Mail  Rate  Structure 

There  will  be  one  fundamental  change 
to  the  Library  Mail  rate  structure.  The  5- 
digit  rate  will  be  retained,  but  the  BMC 
rate  will  be  renamed  the  basic  rate. 


c.  Library  Mail  Preparation  Changes 

There  will  be  three  changes  to  the 
preparation  requirements  for  Library 
Mail.  First,  Library  Mail  will  no  longer 
be  sorted  to  the  5-digit  and  BMC  levels. 
Library  Mail  will  now  be  sorted  to  the 
5-digit,  3-digit.  ADC  or  BMC,  and  mixed 
ADC  or  mixed  BMC  levels,  as 
appropriate.  This  adjusts  the  presort 
requirements  for  Library  Mail  to  reflect 
current  postal  processing.  Machinable 
parcels  will  continue  to  be  presorted  to 
BMCs  using  the  new  basic  rate  level. 

The  second  change  eliminates  the 
requirement  for  separate  minimum 
volumes  for  each  presort  level  and 
reduces  the  minimum  volume 
requirement  for  a  mailing  from  500  to 
300  pieces.  To  qualify  for  Presorted 
Library  Mail,  mailers  will  be  required  to 
have  a  minimum  of  300  properly 
prepared  and  Presorted  pieces.  Pieces  in 
the  mailing  that  meet  the  5-digit  rate 
requirements  will  be  eligible  for  the  5- 
digit  rate.  The  remaining  pieces  in  the 
mailing  will  be  eligible  for  the  basic 

rate. 

The  last  change  reinstates  the  option 
to  allow  mailers  to  prepare  sacks  of 
Library  Mail  using  a  minimum  of  1,000 
cubic  inches  of  mail. 

1 1 .  Special  Services  and  Other  Services 

a.  Special  Services  Highlights 

(1)  Bulk  Parcel  Ret\un  Service  (DMM 
S924) 

The  annual  accounting  fee  for  bulk 
parcel  return  service  (BPRS)  will 
increase  from  $375  to  $475.  The  annual 
permit  fee  will  increase  from  $125  to 
$150  and  the  per  piece  charge  will 
increase  from  $1.62  to  $1.80.  See  DMM 
R900.3.0. 

(2)  Business  Reply  Mail  (DMM  S922) 

The  per  piece  charge  for  the  high 
volimie  Qualified  Business  Reply  Mail 
(QBRM)  category  with  the  quarterly  fee 
will  decrease  from  $0.01  to  $0,008.  The 
QBRM  quarterly  fee  of  $1 ,800  for  that 
category  will  remain  the  same.  The 
basic  QBRM  per  piece  charge  for  the 
category  without  the  quarterly  fee  will 
increase  from  $0.05  to  $0.06.  The  non- 
QBRM  per  piece  fee  with  an  advance 
deposit  account  will  remain  at  $0.10. 
The  annual  permit  fee  for  all  business 
reply  mail  (BRM)  will  increase  from 
$125  to  $150.  The  monthly  fee  for  bulk 
weight  averaged  nonletter-size  BRM  will 
increase  from  $600  to  $750,  while  the 
per  piece  charge  of  $0.01  will  remain 
the  same.  The  annual  accoimting  fee  for 
advanced  deposit  accoimts  will  increase 
from  $375  to  $475.  The  regular  BRM  per 
piece  charge  without  an  annual 
accounting  fee  will  increase  from  $0.35 
to  $0.60  per  piece.  See  DMM  R900.4.0. 


(3)  Certificate  of  Mailing  (DMM  S914) 

Certificate  of  mailing  fees  will 
increase.  For  individual  pieces,  the 
original  certificate  will  increase  from 
$0.75  to  $0.90,  the  firm  mailing  book 
(Form  3877)  will  increase  bom  $0.25  to 
$0.30  for  each  piece  listed,  and  the 
charge  for  a  duplicate  copy  will  increase 
from  $0.75  to  $0.90. 

For  bulk  pieces  (Form  3606),  fees  for 
the  first  1.000  pieces  or  fraction  thereof 
will  increase  from  $3.50  to  $4.50.  Each 
additional  1,000  pieces  or  fraction 
thereof  will  increase  frt)m  $0.40  to 
$0.50,  and  the  charge  for  a  duplicate 
copy  will  increase  from  $0.75  to  $0.90. 
Additionally,  mailpieces  listed  on  Form 
3877  and  having  postage  paid  with 
permit  imprint  will  be  permitted  to  pay 
the  certificate  of  mailing  fee  using  the 
permit  imprint  account.  Under  this 
option  mailers  will  no  longer  be 
required  to  affix  the  fees  to  Form  3877. 
See  DMM  R900.6.0. 

(4)  Certified  Mail  (DMM  S912) 

The  certified  mail  fee  will  increase 
from  $2.10  to  $2.30.  A  service 
enhancement  will  allow  mailers  to 
access  delivery  information  over  the 
Internet  at  www.usps.com.  See  DMM 
R900.7.0. 

(5)  Collect  on  Delivery  (DMM  S921) 

There  will  be  no  change  to  the  current 
collect  on  delivery  (COD)  fees.  See 
DMM  R900.8.0. 

(6)  Delivery  Confirmation  (DMM  S918) 

Retail  (manual)  and  electronic 
Delivery  Confirmation  options  will  be 
extended  to  First-Class  Mail  parcels.  For 
Package  Services.  Delivery  Confirmation 
will  be  restricted  to  parcels  only  and 
will  no  longer  be  available  for  flat-size 
mail.  For  First-Class  Mail  parcels,  the 
fee  will  be  $0.13  for  the  electronic 
option  and  $0.55  for  the  retail  option. 
The  fee  for  the  retail  option  for  Priority 
Mail  will  increase  from  $0.40  to  $0.45. 
For  Standard  Mail,  the  fee  for  the 
electronic  option  will  increase  from 
$0.12  to  $0.13.  For  Parcel  Select,  the 
electronic  option  will  be  included  in 
postage.  For  all  other  Package  Services, 
the  fee  will  increase  from  $0.12  to  $0.13 
for  the  electronic  option  and  from  $0.50 
to  $0.55  for  the  retail  option.  See  DMM 
R900.9.0. 

For  the  purposes  of  adding  Delivery 
Confirmation  to  First-Class  Mail  or 
Package  Services,  a  parcel  will  be 
defined  as  any  piece  that  has  an  address 
side  with  sufficient  surface  area  to  fully 
display  the  delivery  address,  return 
address,  postage,  markings  and 
endorsements,  and  Delivery 
Confirmation  label.  The  parcel  will  be 
required  to  be  in  a  box  or,  if  not  in  a 
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box,  will  be  required  to  be  more  than  %- 
inch  thick  at  its  thickest  point. 

(7)  Express  Mail  Insurance  (DMM  S500) 

Insurance  coverage  included  with 
Express  Mail  service  will  be  lowered 
bom  $500  to  $100.  Incremental  fees  will 
be  applied  at  $1.00  per  each  $100  of 
desired  merchandise  insurance  coverage 
over  $100.  Document  reconstruction 
maximiun  liability  will  decrease  from 
$500  to  $100.  See  DMM  R900.11.0. 

(8)  Insurance  PMM  S913) 

The  fee  for  urmimibered  insurance 
(value  up  to  $50)  with  no  insured 
number  applied  will  increase  from 
$1.10  to  $1.30.  The  fee  for  numbered 
insurance  service  over  $50  and  up  to 
$100(insured  number  applied)  will 
increase  from  $2.00  to  $2.20.  The 
incremental  fee  of  $1.00  for  each  $100 
in  value  over  $100  and  up  to  $5,000  will 
remain  the  same.  See  DMM  R900.12.0. 

(9)  Merchandise  Retimi  Service  (DMM 
S923) 

The  annual  accounting  fee  for 
merchandise  return  service  will  increase 
from  $375  to  $475.  The  annual  permit 
fee  will  increase  from  $125  to  $150.  See 
DMM  R900.14.0. 

(10)  Money  Orders  (DMM  S020) 

There  will  be  two  classification 
changes  for  money  orders.  The  first 
change  will  increase  the  maximum 
amount  from  $700  to  $1,000  for  both 
domestic  and  APO/FPO  money  orders. 
The  second  change  will  introduce  a 
two-level  fee  structure  for  domestic 
money  orders.  The  fee  for  amounts  of 
$0.01  to  $500  will  be  $0.90,  and  the  fee 
for  amounts  of  $500.01  to  $1,000  will  be 
$1.25.  The  inquiry  fee  will  increase 
from  $2.75  to  $3.00.  The  $0.25  fee  for 
APO/FPO  money  orders  will  remain  the 
same.  See  DMM  R900.16.0. 

(11)  Parcel  Airlift  (DMM  S930) 

Parcel  Airlift  (PAL)  fees  will  increase. 
For  parcels  weighing  not  more  than  2 
pounds,  the  fee  will  increase  from  $0.40 
to  $0.45.  For  parcels  not  more  than  3 
pounds,  the  fee  will  increase  from  $0.75 
to  $0.85.  For  parcels  not  more  than  4 
poimds,  the  fee  will  increase  from  $1.15 
to  $1.25.  For  parcels  over  4  poimds  but 
not  more  than  30  poimds,  the  fee  wUl 
increase  from  $1.55  to  $1.70.  See  DMM 
R900.17.0. 

(12)  Registered  Mail  (DMM  S911) 

All  registered  mail  fees  will  increase. 
The  fee  for  registered  mail  with  no 
declared  value  will  increase  from  $7.25 
to  $7.50.  The  fee  for  registered  mail 
valued  between  $0.01  and  $100  will 
increase  from  $7.50  to  $8.00.  The 


incremental  fee  for  registered  mail  with 
insurance  per  declared  value  level  will 
increase  from  $0.75  to  $0.85.  The 
handling  charge  per  $1,000  in  value  or 
fraction  thereof  for  items  valued  over 
$25,000  also  will  increase  from  $0.75  to 
$0.85.  A  service  enhancement  will 
allow  mailers  to  access  delivery 
information  over  the  Internet  at 
www.usps.com.  See  DMM  R900.21.0 

(13)  Restricted  Delivery  (DMM  S916) 

The  fee  for  restricted  delivery  will 
increase  bom  $3.20  to  $3.50.  See  DMM 
R900.22.0. 

(14)  Return  Receipt  (DMM  S915) 

The  fee  for  regular  return  receipt 
service  will  increase  from  $1.50  to 
$1.75.  The  fee  for  return  receipt  after 
mailing  will  decrease  from  $3.50  to 
$3.25.  See  DMM  R900.23.0. 

(15)  Return  Receipt  for  Merchandise 
(DMM  S917) 

The  fee  for  return  receipt  for 
m«t:handise  will  increase  from  $2.35  to 
$3.00.  See  DMM  R900.24.0. 

(16)  Signature  Confirmation  (DMM 
S919) 

Retail  (manual)  and  electronic 
Signature  Confirmation  options  will  be 
extended  to  First-Class  Mail  parcels.  For 
Package  Services.  Signature 
Confirmation  will  be  restricted  to 
parcels  only  and  will  no  longer  be 
available  for  flat-size  mail.  The  fees  will 
increase  from  $1.25  to  $1.30  for  the 
electronic  option  and  from  $1.75  to 
$1.80  for  the  retail  option. 

For  the  purposes  of  adding  Signature 
Confirmation  to  First-Class  Mail  or 
Packages  Services,  a  parcel  will  be 
defined  as  any  piece  that  has  an  address 
side  with  sufficient  surface  area  to  fully 
display  the  delivery  address,  return 
address,  postage,  markings  and 
endorsements,  and  Signature 
Confirmation  label.  The  parcel  will  be 
required  to  be  in  a  box  or,  if  not  in  a 
box,  will  be  required  to  be  more  than  3/4- 
inch  thick  at  its  thickest  point.  See 
DMM  R900.26.0. 

(17)  Special  Handling  (DMM  S930) 

The  fees  for  special  handling  will 
increase  from  $5.40  to  $5.95  for  pieces 
weighing  up  to  10  pounds  and  from 
$7.50  to  $8.25  for  pieces  weighing  over 
10  pounds.  See  DMM  R900.27.0. 

b.  Other  Services  Highlights 

(1)  Address  Correction  Service  (DMM 
-F030) 

The  fee  for  manual  address  correction 
service  (ACS)  notices  will  increase  bom 
$0.60  to  $0.70.  The  fee  for  automated 


ACS  will  remain  the  same  at  $0.20.  See 
DMM  R900.1.0. 

(2)  Address  Sequencing  Service  (DMM 
A920) 

The  fee  for  carrier  sequencing  of 
address  cards  service  will  increase  from 
$0.25  to  $0.30  per  card.  See  DMM 
R900.2.0. 

(3)  Caller  Service  (DMM  D920) 

The  caller  service  fee  for  each 
separation  provided  per  semiannual 
period  will  increase  from  $375  to  $412. 
The  fee  for  each  reserved  call  number 
per  calendar  year  will  increase  from  $30 
to  $32.  See  DMM  R900.5.0. 

(4)  Mailing  List  Services  (DMM  A910) 

The  charge  for  correction  of  mailing 
lists  will  increase  bom  $0.25  to  $0.30 
per  correction.  The  minimum  per  list 
charge  also  will  increase  from  $7.50  to 
$9.00  per  list.  The  charge  for  sortation 
of  mailing  lists  on  cards  into  groups 
labeled  by  5-digit  ZIP  Code  will  increase 
from  $73  to  $100.  The  charge  for 
address  changes  for  election  boards  will 
increase  from  $0.23  to  $0.27.  See  DMM 
R900.13.0. 

(5)  Meter  Service  (DMM  P030) 

The  fee  for  on-site  meter  service  (per 
employee,  per  visit)  will  increase  from 
$31  to  $35.  The  fee  for  meter  resetting 
and/or  examination  will  increase  from 
$4.00  to  $5.00  per  meter.  The  $4.00  fee 
for  checking  in  or  out  of  service  (per 
meter)  will  remain  the  same.  See  DMM 
R900.15.0. 

(6)  Permit  Imprint  (DMM  P040) 

The  permit  imprint  application  fee 
will  increase  from  $125  to  $150. 

(7)  Pickup  Service<DMM  DOlO) 

The  fee  for  pickup  service,  available 
for  Express  Mail.  Priority  Mail,  and 
Parcel  Post,  will  increase  from  $10.25  to 
$12.50  (per  pickup).  See  DMM 
R900.18.0. 

(8)  Post  Office  Box  Service  (DMM.D910) 

Overall,  post  office  (PO)  box  fees  vdll 
increase.  A  new  PO  box  fee  category 
will  be  introduced  for  PO  box  service  in 
the  lowest-cost  cities  and  highest-cost 
rural  areas.  This  new  fee  group  will 
provide  a  bridge  to  eventually  move 
high-cost  and  low-cost  ZIP  Codes 
toward  more  appropriate  fee 
assignments.  PO  box  key  duplication  or 
replacement  (after  first  two  keys)  will 
increase  from  $4.00  to  $4.40  each.  PO 
box  lock  replacement  will  increase  from 
$10  to  $11. 

There  will  be  no  change  to  the  no-fee 
PO  box  service  (Group  E).  See  DMM 
R900.20.0. 
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(9)  Shipper  Paid  Forwarding  (DMM 
FOlO) 

The  accounting  fee  will  increase  from 
$375  to  $475.  See  DMM  R900.25.0. 

(10)  Stamped  Cards  and  Stamped 
Envelopes 

The  fee  for  stamped  cards  will  remain 
the  same.  Special  stamped  envelopes 
(i.e.,  those  with  holograms  or  patch-in 
stamps]  are  no  longer  offered.  The  fees 
for  the  other  types  of  available  stamped 
envelopes  will  remain  the  same. 

Part  C — Summary  of  Changes  to  the 
Domestic  Mail  Manual 

The  following  information  details  the 
R2001-1  changes  organized  by  DMM 
module.  This  information  is  intended  as 
an  overview  only  and  should  not  be 
viewed  as  defining  every  DMM  change 
adopted  in  this  final  rule.  The  actual 
DMM  changes  appear  in  this  notice- after 
PartC. 

A    Addressing 

AOlO  will  be  amended  to  remove 
references  to  upgradable  mail  and  to 
include  a  preferred  location  for 
addresses  on  letter-size  pieces. 

The  title  of  A800  will  be  changed  to 
show  the  standards  apply  to  all 
automation-compatible  mail,  not  just 
mail  claimed  at  automation  rates. 

A950  will  be  revised  to  clarify  that  the 
mailer's  signature  on  a  postage 
statement  certifies  the  mail  meets  the 
requirements  for  the  rates  claimed  and 
to  change  the  requirements  for  filing 
Form  3553,  Coding  Accuracy  Support 
System  (CASS)  Summary  Report. 
Mailers  will  no  longer  be  required  to 
submit  Form  3553  with  each  mailing. 
They  will  have  to  retain  the  form  on  file 
for  1  year  from  the  date  of  mailing  and 
make  it  available  to  the  Postal  Service 
on  24-hour  notice. 

C    Characteristics  and  Content 

COlO  will  be  amended  to  show  that 
Standard  Mail  Enhanced  Carrier  Route 
(ECR)  letters  are  subject  to  the  standards 
for  mailpiece  dimensions  and  to  remove 
information  about  the  First-Class  Mail 
nonstandard  surcharge.  C050  will  be 
amended  to  add  the  nonmachinable 
characteristics  for  letters.  Exhibit 
CO5O.2.0  will  be  renumbered  as  Exhibit 
C050.1.0. 

ClOO.2.7  will  be  amended  to 
implement  the  change  to  the  Domestic 
Mail  Classification  Schedule  (DMCS)  for 
pieces  eligible  for  the  First-Class  Mail 
card  rates.  ClOO.4.0  will  be  revised  to 
reflect  changes  to  the  nonmachinable 
surcharge  (formerly  the  nonstandard 
surcharge)  for  some  First-Class  Mail 
letters  and  flats. 


C700  will  be  amended  to  note  that 
mailpieces  meeting  any  of  the 
characteristics  listed  in  C700.2.0  and 
that  are  mailed  at  the  DSCF  Parcel 
Select  rate  will  be  subject  to  the  $1.09 
nonmachinable  surcharge  listed  in 
R700.1.6. 

C810  will  be  amended  to  remove 
references  to  upgradable  First-Class 
Mail  and  Standard  Mail,  to  increase  the 
weight  limit  for  Standard  Mail 
automation  and  ECR  letters  to  3.5 
ounces,  and  to  clarify  that  signing  a 
postage  statement  certifies  the  mail 
meets  the  requirements  for  the  rates 
claimed. 

C820  will  be  amended  to  add  a  weight 
limit  for  Bound  Printed  Matter  flats 
claimed  at  automation  flat  rates. 

C830  will  be  deleted.  C830  contains 
standards  for  upgradable  mail, 
including  address  placement,  OCR  read 
area,  fonts,  and  reflectance.  Effective 
June  30,  2002,  the  upgradable 
preparation  for  letters  will  be  replaced 
with  a  machinable  preparation;  the 
machinable  preparation  has  no 
requirements  for  address  placement, 
OCR  read  area,  etc. 

C840  will  be  amended  to  remove 
references  to  upgradable  mail. 

D    Deposit.  Collection,  and  Delivery 

D210.3[,4  will  be  amended  to  reflect 
the  change  that  the  destination  sectional 
center  facility  (DSCF)  rate  will  apply  to 
eligible  mail  entered  at  the  DSCF  under 
exceptional  dispatch.  D210.4.0  will  be 
revised  to  show  that  the  DSCF  rate  will 
not  apply  to  mail  entered  at  airport  mail 
facilities  (AMFs). 

The  provisions  for  Periodicals 
contingency  entries  will  be  deleted  in 
D230.2.2  and  4.6. 

D500  will  be  amended  to  include 
several  additional  provisions  that  affect 
postage  refund  requests  for  Express  Mail 
when  the  service  guarantee  is  not  met. 

E    Eligibility 


ElOO 

El  10.3.0  will  be  amended  to  clarify 
the  eligibility  of  pieces  mailed  at  First- 
Class  Mail  card  rates. 

E120.2.2  will  be  amended  to  change 
the  current  Priority  Mail  flat  rate  from 
the  2-pound  rate  to  a  1 -pound  rate, 
regardless  of  the  weight  of  the  material 
placed  in  the  flat-rate  envelope. 
E120.2.4  reflects  changes  to  the  postage 
for  keys  and  identification  devices. 
When  they  weigh  more  than  13  ounces 
but  not  more  than  1  pound,  they  will  be 
returned  at  the  1 -pound  Priority  Mail 
rate  plus  the  fee  shown  in  RlOO.10.0. 
Keys  and  identification  devices  that 
weigh  more  than  1  pound  but  not  more 
than  2  pounds  will  be  charged  the  2- 


pound  Priority  Mail  rate  for  zone  4  plus 
the  fee  in  RlOO.  10.0. 

El  30  will  be  amended  to  show  that 
the  nonmachinable  surcharge  will  apply 
to  keys  and  identification  devices, 
certain  letter-size  and  flat-size  pieces 
mailed  at  single-piece  and  Presorted 
rates,  and  all  pieces  where  the  mailer 
chooses  the  "manual  only"  (do  not 
automate)  preparation  option.  It  also 
will  be  amended  to  clarify  that  signing 
a  postage  statement  certifies  the  mail 
meets  the  requirements  for  the  rates 
claimed. 

E140  will  be  amended  to  reorganize 
the  information  about  rate  application 
into  two  separate  sections:  one  for  cards 
and  letter-size  mail  (2.0)  and  one  for 
flat-size  mail  (3.0).  E140.2.0,  Rate 
Application  for  Cards  and  Letters,  will 
be  amended  to  replace  the  basic  rate  ' 
with  the  new  AADC  and  mixed  AADC 
rates.  E140.3.0,  Rate  Application  for 
Flats,  will  be  amended  to  replace  the 
basic  rate  with  the  new  ADC  and  mixed 
ADC  rates  and  to  clarify  the  definition 
of  a  piece  that  is  subject  to  the 
nonmachinable  surcharge.  E140  will  be 
amended  to  clarify  that  signing  a 
postage  statement  certifies  the  mail 
meets  the  requirements  for  the  rates 
claimed. 

E200 

E217.1.0  and  3.0  will  be  amended  to 
reflect  references  to  the  new  destination 
^area  distribution  center  (DADC)  rates 
and  discounts  for  Outside-Coimty  and 
Outside-Coimty  Science-of-Agriculture 
rates.  E217.5.0  will  be  restructured  for 
clarity  and  amended  to  include 
standards  for  the  new  per  piece  pallet 
and  per  piece  destination  entry  pallet 
discounts. 

The  standards  for  combining  multiple 
publications  or  editions  in  E220.3.0  and 
E230.4.0  will  be  consolidated  into  new 
M230.  E220  and  E240  will  be  amended 
to  clarify  that  signing  a  postage 
statement  certifies  the  mail  meets  the 
requirements  for  the  rates  claimed. 
E250  is  revised  in  its  entirety  to 
clarify  standards  for  all  destination 
entry  Periodicals  mailings;  to  include 
the  new  destination  area  distribution 
center  (DADC)  entry  rates  and 
discounts;  and  to  reflect  that  for  rate 
eligibility  DSCF  pieces  must  be 
deposited  at  the  DSCF  or  a  USPS- 
designated  facility.  E250.1.1  clarifies 
that  for  rate  eligibility,  an  individual 
package,  tray,  sack,  or  pallet  may 
contain  pieces  claimed  at  different 
destination  entry  rates  and  discounts. 

New  E260  (former  G094)  will  describe 
the  standards  for  the  Periodicals  Ride- 
Along  classification  and  rate,  which  will 
become  a  permanent  classification.  All 
of  G094  will  be  moved  except  for  2.0 
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and  3.0.  Former  2.0,  which  contains  the 
rate  information,  will  appear  as  part  of 
R200.  Former  3.0  will  be  deleted,  as 
publishers  will  no  longer  be  required  to 
submit  additional  documentation  with 
Ride-Along  mailings. 

E500 

E500  will  be  amended  to  change  the 
current  2-pound  Express  Mail  flat  rate  to. 
the  new  V2-pound  rate  regardless  of  the 
weight  of  the  material  placed  in  the  Rat- 
rate  envelope. 

E600 

E610.8.0  will  be  amended  to  remove 
I  jferences  to  upgradable  Standard  Mail. 

E620  will  be  amended  to  remove 
references  to  upgradable  mail  and  to 
show  that  the  nonmachinable  surcharge 
may  appfy  to  letter-size  pieces  that 
weigh  3.3  oimces  or  less  and  to  all 
pieces  where  the  mailer  chooses  the 
"manual  only"  (do  not  automate) 
option.  E620.1.2  is  amended  to  remove 
the  requirement  that  residual  volumes 
must  appear  on  the  same  postage 
statement. 

E630  will  be  reorganized  for  clarity. 
Standards  will  be  added  to  show  that 
letter-size  pieces  mailed  at  saturation 
and  high  density  letter  rates  must  be 
automation-compatible  and  must  have  a 
delivery  point  barcode.  New  language 
will  be  added  to  explain  the  discoimt 
for  automation-compatible  pieces  that 
weigh  between  3.3  and  3.5  ounces. 

E640  will  be  amended  to  replace  the 
basic  automation  letter  rate  with  the 
new  AADC  and  mixed  AADC  rates  and 
to  add  the  discount  for  automation 
letters  that  weigh  between  3.3  and  3.5 
ounces.  E640.2.0  will  be  amended  to 
add  the  discount  for  ECR  basic 
automation  letters  that  weigh  between 
3.3  and  3.5  ounces. 
I  E620  and  E640  will  be  amended  to 
clarify  that  signing  a  postage  statement 
certifies  the  mail  meets  the 
requirements  for  the  rates  claimed. 

B700 

E712.1.lb  will  be  revised  to  add  a 
weight  limit  for  BPM  flats  claiming  the 
barcoded  discoimt.  E712.1.4,  which 
excluded  BPM  flats  &t)m  eligibility  to 
receive  an  automation  rate,  will  be 
removed.  E712.2.0  will  be  amended  to 
add  a  new  standard  for  BPM  automation 
flats.  E712.2.0e  will  be  added  to  include 
a  barcoded  discount  for  automation 
flats.  E712.3.0  will  be  amended  to 
clarify  that  the  mailer's  signature  on  the 
postage  statement  certifies  the  mail 
meets  the  requirements  for  the  rates 
claimed. 

E713  and  E714  will  be  revised  in  their 
entirety  to  reflect  the  format  used  for 
BPM  in  E712.  E713  and  E714  will  be 


amended  to  change  references  from 
"BMC  rate"  to  "basic  rate"  and  from 
"500  pieces"  to  "300  pieces." 

E751.1.1  will  be  amended  to  add 
provisions  to  require  mail  on  pallets  for 
3-digit  ZIP  Code  prefixes  to  be  entered 
at  the  SCF.  E751.1.4a  will  be  amended 
to  clarify  that  nonmachinable  parcels 
sorted  to  3-digit  ZIP  Code  prefixes  must 
be  entered  at  a  designated  SCF.  In 
E751.2.2C,  d,  and  e,  references  will  be 
added  to  allow  the  preparation  of  "3- 
digit  sacks"  and  "3-digit  pallets." 
E751.5.0  and  E753  will  be  amended  to 
change  the  references  from  "BMC  rate" 
to  "basic  rate." 

F    Forwarding  and  Related  Services 

FOIO.4.0  will  be  amended  to  remove 
references  to  nonstandard  mail. 
FOIO.5.2  will  be  amended  to  show  that 
the  nonmachinable  surcharge  can  be 
charged  on  Periodicals  returned  at  First- 
Class  Mail  single-piece  rates.  FOIO.5.3 
will  be  amended  to  show  that  the  First- 
Class  Mail  single-piece  noimiachinable 
surcharge  is  included  in  the  calculation 
of  the  weighted  fee  for  returned  pieces 
and  is  charged  on  some  returned 
Standard  Mail  pieces.  FOIO.6.0  will  be 
amended  to  include  these  same  changes. 

F030.1.6  will  be  amended  to  clarify 
the  circiunstances  imder  which  address 
notices  are  not  provided  by  the  Postal 
Service. 

G    General  Information 

G091.4.0  will  be  revised  to  clarify  that 
First-Class  Mail  automation  letter-size 
pieces  and  parcels,  First-Class  Mail 
automation  cards.  Standard  Mail 
automation  letter-size  pieces,  and  ' 
Standard  Mail  nonprofit  automation 
letter-size  pieces  using  NetPost  Mailing 
Online  will  be  eligible  for  the  mixed 
AADC  rate.  First-Class  Mail  automation 
flat-size  pieces  will  be  eligible  for  the 
mixed  ADC  rate.  Flat-size  pieces  at  the 
regular  and  nonprofit  Standard  Mail 
automation  rates  will  be  eligible  for  the 
basic  rates.  First-Class  Mail  that  is  not 
eligible  for  any  automation  rate  will  be 
subject  to  the  applicable  single-piece 
rates. 

The  Ride- Along  classification  will  be 
made  a  permanent  classification. 
Therefore,  the  standards  currently  in 
G094  will  be  relocated  to  new  E260. 

L    Labeling  Usts 

The  titles  and  summaries,  as 
appropriate,  of  labeling  lists  LOOl,  L800, 
L802,  and  L803  will  be  amended  to 
reflect  new  mail  preparation  options. 

Note:  New  labeling  list  L006  and  the 
accompanying  5-digit  metro  pallet  sort  for 
packages  of  flats  took  effect  on  March  31, 
2002.  Notice  of  this  change  was  published  in 
Postal  Bulletin  22066  (12-27-01). 


M    Mail  Preparation  and  Sortation 
MOOO 

Moil. 1.3  will  be  amended  to  show 
that  a  full  letter  tray  is  defined  as  one 
that  is  between  75%  and  100%  full. 
MOl  1.1.4  will  be  amended  to  remove     . 
references  to  upgradable  mailings,  to 
show  that  machinable  and 
nonmachinable  pieces  cannot  be  part  of 
the  same  mailing,  and  to  show  that  ECR 
letter  rate  pieces  cannot  be  part  of  the 
same  mailing  as  nonletter  rate  pieces. 
M012.2.0  will  be  revised  to  update 
information  about  multi-line  optical 
character  reader  (MLOCR)  markings. 
M012.3.3  will  be  revised  to  include 
additional  rate  markings  for  BPM 
Presorted  automation  flats  and  BPM 
carrier  route  flats.  MOl 2.4.5  will  be 
deleted  to  remove  references  to 
upgradable  mail. 

Thesimmiary  for  M020  will  be 
amended  to  include  references  to  Media 
Mail  and  Library  Mail.  M020.1.6  will  be 
amended  to  include  Media  Mail  and 
Library  Mail  in  the  package  size 
requirements.  In  addition,  the  maximum 
weight  for  packages  in  sacks  will  be  20 
pounds  unless  otherwise  noted,  and 
packages  of  BPM  automation  flats  must 
meet  the  preparation  requirements  in 
M820.  M020.2.0  will  be  amended  to 
include  additional  standards  for 
packaging  Media  Mail  and  Library  Mail. 
M020.2.1  will  be  amended  to  remove 
references  to  the  upgradable  preparation 
for  First-Class  Mail  and  Standard  Mail 
and  to  show  that  nonmachinable  and 
"manual  only"  pieces  must  be 
packaged.  M020.2.2  will  be  amended  to 
require  that  Media  Mail  and  Library 
Mail  pieces  meet  specific  weight  limits 
when  placed  in  sacks  or  on  pallets. 

"The  container  labeling  requirements 
in  M031.5.0  will  be  amended  to  revise 
the  Line  2  codes  for  "carrier  routes," 
"letters,"  and  "machinable"  and  to  add 
a  new  Line  2  code  for  "manual."  Exhibit 
M032.1.3a  will  be  amended  to  change 
the  content  identifier  number  (CIN) 
codes  for  the  new  machinable  and 
nonmachinable  preparation  for  First- 
Class  Mail  and  Standard  Mail  letter-size 
pieces.  The  exhibit  also  will  be 
amended  to  add  new  CIN  codes  for 
Standard  Mail  ECR  letters  and  designate 
CIN  codes  for  certain  Package  Services 
flat-size  pieces.  M033.2.0  will  be 
amended  to  clarify  standards  for  filling 
letter  trays. 

M041.5.0  will  be  amended  to  show 
that  the  minimum  volume  for  letter 
trays  on  pallets  is  measured  in  linear 
feet,  not  by  the  number  of  layers  of  tray 
on  the  pallet.  M041.5.5  will  be  amended 
to  clarify  the  maximimi  load  of  a  pallet. 
M045.3.2  will  be  amended  to  show  that 
pallets  with  carrier  route  mail  must 
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show  whether  the  mail  is  barcoded, 
machinable,  or  manual.  M045.3.3 
through  3.5  will  show  revised  titles  that 
will  additionally  encompass  Media  Mail 
and  Library  Mail.  M045.6.0  will  be 
removed  and  included  in  the 
aforementioned  sections.  M050.4.1  will 
be  amended  to  show  that  signing  a 
postage  statement  certifies  the  mail 
meets  the  requirements  for  the  rates 
claimed. 

MlOO 

Ml  30  will  be  substantially  revised  to 
show  the  packaging,  traying,  and 
labeling  standards  for  machinable, 
nonmachinable.  and  "manual  only" 
letter-size  mail. 

M200 

To  reduce  redundancy,  the  standards 
for  combining  multiple  publications  or 
editions  in  M210.6.0  and  M220.6.0  will 
be  consolidated  and  relocated  in  new 
M230. 

M600 

M610  will  be  substantially  revised  to 
show  the  packaging,  traying,  and 
labeling  standards  for  machinable, 
nonmachinable,  and  "manual  only" 
letter-size  mail.  M630  will  be  revised  to 
show  the  new  Line  2  labeling  for  trays 
of  ECR  letter-size  pieces. 

M700 

M710.2.1  will  be  revised  to  add 
provisions  for  a  3-digit  sort  level  for 
nonmachinable  parcels  claiming  DSCF 
rates. 

M730  and  M740  will  be  amended  to 
change  references  from  "BMC  rate"  to 
"basic  rate"  and  to  include  separate 
preparation  standards  for  Media  Mail 
and  Library  Mail  flats,  irregular  parcels, 
and  machinable  parcels.  The  option  to 
prepare  sacks  based  on  a  minimum  of 
1,000  cubic  inches  of  mail  is  restored  for 
both  Media  Mail  and  Library  Mail  and 
is  reflected  in  M730  and  M740. 

M800 

M810.1.0  will  be  amended  to  replace 
references  to  the  automation  basic  rate 
for  letter-size  pieces  with  the  new 
AADC  and  mixed  AADC  rates.  M810.2.0 
will  be  amended  to  show  the  new  Line 
2  labeling  format  for  First-Class  Mail 
and  Standard  Mail  carrier  route 
automation  letters. 

M820.1.0  will  be  amended  to  replace 
references  to  the  automation  basic  rate 
for  flat-size  pieces  with  the  new  ADC 
and  mixed  ADC  rates.  M820.6.1  will  be 
revised  to  provide  packaging  and 
sacking  standards  for  flat-size  pieces 
eligible  for  the  Bound  Printed  Matter 
automation  rates. 


P    Postage  and  Payment  Methods 

POOO 

Foil.  1.0  will  be  amended  to  reflect 
that  the  nonstandard  surcharge  will  be 
replaced  with  the  new  nonmachinable 
surcharge.  PO  12.2.0  will  be  amended  to 
require  standardized  docimientation  for 
Bound  Printed  Matter  flats  entered  at 
automation  rates.  P012.2.0  will  be 
amended  to  add  ;iew  rate  level 
abbreviations  for  the  AADC,  ADC, 
mixed  AADC,  and  mixed  ADC  rates. 
P012.3.0  will  be  amended  to  reflect 
references  to  the  new  DADC  rate  for 
Periodicals. 

P012.4.0  will  be  amended  to  clarify 
the  standards  for  facsimile  postage 
statements.  P013.1.0  is  amended  to 
clarify  the  rate  calculation  and 
computation  standards.  P013.2.0  will  be 
amended  to  reflect  the  new  zoning  of 
Priority  Mail  rates  affecting  all  pieces 
over  1  pound  and  up  to  5  pounds.  This 
section  will  also  be  amended  to  reflect 
that  each  addressed  Express  Mail  or 
Priority  Mail  flat-rate  envelope  will  be 
charged  the  Express  Mail  rate  for  1/2- 
pound  or  the  Priority  Mail  rate  for  1 
pound,  as  applicable,  regardless  of  the 
actual  weight. 

P013.8.0  will  be  amended  to  show 
how  to  calculate  postage  for  Standard 
Mail  automation  rate  letter-size  pieces 
and  ECR  automation-compatible  letter- 
size  pieces  that  weigh  more  than  3.3 
ounces. 

P014.5.0  will  be  amended  to  expand 
the  circumstances  under  which  the 
Postal  Service  may  deny  Express  Mail 
postage  refund  requests  when  the 
service  guarantee  is  not  met. 

P02 1.3.1  will  be  amended  to  note  the 
availability  of  stamped  cards. 

PI  00 

PlOO.4.0  and  5.0  will  be  amended  to 
change  "nonstandard  surcharge"  to 
"nonmachinable  surcharge." 

P200 

P200.1.5  will  be  amended  to  include 
requirements  for  separating  DADC  entry 
pieces  if  the  mailing  is  not  presented 
with  mailing  documentation  at  the  time 
of  postal  verification.  New  P200.1.8  will 
contain  the  standards  relocated  from 
P200.2.4  for  the  waiving  of  the 
nonadvertising  rates. 

P600 

P600.2.0  will  be  amended  to  include 
standards  for  the  new  nonmachinable 
surcharge  for  Standard  Mail  and  to  add 
calculations  for  automation  and  ECR 
heavy  letters. 

P900 

P910  will  be  amended  to  add  new  rate 
category  abbreviations  for  the  AADC, 


ADC,  mixed  AADC,  and  mixed  ADC 
rates  for  First-Class  Mail  and  Standard 
Mail. 

P950  will  be  revised  in  its  entirety  to 
clarify  the  standards  that  apply  to  plant- 
verified  drop  shipment  (PVDS). 

P960  will  be  amended  to  clarify  when 
MLOCR  markings  must  appear  on 
mailpieces  and  to  add  new  markings  for 
the  AADC,  ADC,  mixed  AADC,  and 
mixed  ADC  rates  for  First-Class  Mail 
and  Standard  Mail. 

R    Rates  and  Fees 

The  entire  R  Module  will  be  revised 
to  reflect  the  new  rates  and  fees  for  all 
classes  of  mail  and  special  services. 

S    Special  Services 

S020  will  be  amended  to  increase  the 
maximiun  amount  of  a  single  money 
order  from  $700  to  $1 ,000. 

SOlO  and  S500  will  be  amended  to 
reduce  the  indemnity  included  in  the 
base  price  of  Express  Mail  service  bom 
$500  to  $100. 

S911  and  S912  will  be  amended  to 
include  the  new  service  enhancement 
for  registered  mail  and  certified  mail. 
This  enhancement  will  allow  mailers  to 
obtain  delivery  information  over  the 
Internet  at  www.usps.com  by  entering 
the  article  niunber  shown  on  the 
mailing  receipt. 

S918  and  S919  will  be  amended  to 
extend  Delivery  Confirmation  and 
SignatTire  Confirmation  to  First-Class 
Mail  parcels,  and  also  to  limit  this 
service  to  parcels  only  in  the  Package 
Services  mail  class.  S918  and  S919  will 
also  specify  that  for  the  purposes  of 
adding  Delivery  Confirmation  or 
Signature  Confirmation  service  to  First- 
Class  Mail  or  Package  Services,  a  parcel 
will  be  required  to  meet  the  definition 
in  ClOO.5.0  or  C700.1.0,  as  appropriate. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual  (DMM),  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (CFR).  See  39  CFR 
part  111. 


PARTI  11-[AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401,  403,  404,  414,  3001-3011,  3201-3219, 
3403-3406.  3621,  3626.  5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  (DMM)  as 
follows: 
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A    Addressing 

AOOO    Basic  Addressing 

AGIO    General  Addressing  Standards 

1.0    ADDRESS  CONTENT  AND 
PLACEMENT 

***** 

[Reniunber  1.3  through  1.6  as  1.4 
through  1.7,  respectively.  Add  new  1.3 
to  show  the  preferred  location  for  an 
address  on  a  letter-size  piece  (this 
information  has  been  pulled  out  of 
C830.1.1).  Also  renumber  Exhibit 
AOIO.4.5  as  AOIO.1.3  and  rename  it  as 
"Recommended  Address  Placement."] 

1.3    Recommended  Placement 

On  a  letter-size  piece,  the 
recommended  address  placement  is 
within  the  optical  character  reader 
(OCR)  read  area,  which  is  a  space  on  the 
address  side  of  the  mailpiece  defined  by 
these  boimdaries  (see  Exhibit  1.3): 

a.  Left:  Vz  inch  bom  the  left  edge  of 
the  piece. 

ib.  Right:  V2  inch  from  the  right  edge 
f  the  piece. 

c.  Top:  2-^4  inches  from  the  bottom 
edge  of  the  piece. 

d.  Bottom:  Vs  inch  from  the 
bottom  edge  of  the  piece. 

[In  renumbered  1.4,  amend  the  title  and 

content  of  to  replace  "nonstandard" 

with  "nonmachinable."  No  other 

changes  to  the  text.] 

***** 

I 

2.0    ZIP  CODE 


[Amend  the  title  and  text  of  2.3  to 
remove  obsolete  information  about  the 
DPBC  numeric  equivalent.) 

:  ;.3    Numeric  DPBC 

A  numeric  equivalent  of  a  delivery 
loint  barcode  (DPBC)  consists  of  five 
ligits  followed  by  a  hyphen  and  seven 
digits  as  specified  in  C840.  The  numeric 
equivalent  is  formed  by  adding  three 
digits  directly  after  the  ZIP+4  code. 

Remove  2.4.  Class  and  Rate  Standards.] 

r  •  *  •  * 

i.O    RETURN  ADDRESS 

***** 

(Remove  4.5,  Upgradable  Mail.] 

***** 

(Amend  the  title  of  A800  to  show  that 
the  unit  contains  standards  that  apply  to 
any  barcoded  pieces,  not  just  mail 
claimed  at  automation  rates.] 

A800    Addressing  for  Barcoding 

[.0    ACCURACY 


1.3    Numeric  DPBC 

[Amend  1.3  to  remove  obsolete 
information  about  the  DPBC  numeric 
equivalent.] 

A  numeric  equivalent  of  the  delivery 
point  barcode  (DPBC)  consists  of  five 
digits  followed  by  a  hyphen  and  seven 
digits  as  specified  in  C840.  The  numeric 
equivalent  is  formed  by  adding  three 
digits  directly  after  the  ZIP+4  code. 


A950    Coding  Accuracy  Support 
Systeni  (CASS) 


3.0  DATE  OF  ADDRESS  MATCHING 
AND  CODING 

3.1  Update  Standards 

[Amend  3.1  to  clarify  that  signing  a 
postage  statement  certifies  that  the  mail 
meets  the  requirements  for  the  rates 
claimed  to  read  as  follows:] 

Unless  Z4CHANGE  is  used,  all 
automation  and  carrier  route  mailings 
bearing  addresses  coded  by  any  AIS 
product  must  be  coded  with  current 
CASS-certified  software  and  the  current 
USPS  database.  Coding  must  be  done 
within  90  days  before  the  mailing  date 
for  all  carrier  route  mailings  and  within 
180  days  before  the  mailing  date  for  all 
non-carrier  route  automation  rate 
mailings.  All  AIS  products  may  be  used 
immediately  on  release.  New  product 
releases  must  be  included  in  address 
matching  systems  no  later  than  45  days 
after  the  release  date.  The  overlap  in 
dates  for  product  use  edlows  mailers 
adequate  time  to  install  the  new  data 
files  and  test  their  systems.  Mailers  are 
expected  to  update  their  systems  with 
the  latest  data  files  as  soon  as 
practicable  and  need  not  wait  until  the 
"last  permissible  use"  date  to  include 
the  new  information  in  their  address 
matching  systems.  The  mailer's 
signature  on  the  postage  statement 
certifies  that  this  standard  has  been  met 
when  the  corresponding  mail  is 
presented  to  the  USPS.  The  "current 
USPS  database"  product  cycle  is 
defined  by  the  following  matrix. 
***** 

5.0  DOCUMENTATION 

5.1  Form  3553 

[Amend  5.1  to  show  that  mailers  must 
complete  and  retain  Form  3553  and 
annotate  the  postage  statement  with  the 
date  that  address  matching  is 
performed,  and  to  show  that  signing  a 
postage  statement  certifies  that  the  mail 
meets  the  requirements  for  the  rates 
claimed.] 

Unless  excepted  by  standard,  the 
mailer  must  complete  a  Form  3553  for 


each  mailing  claimed  at  all  automation 
rates  and  all  carrier  route  rates.  A- 
computer-generated  facsimile  may  be 
used  if  it  contains  the  required  data 
elements  in  a  format  similar  to  the  USPS 
form.  The  data  recorded  on  Form  3553 
must  refer  only  to  the  address  list  used 
to  produce  the  mailing  with  which  it  is 
presented.  The  postage  statement  must 
be  annotated  in  the  block(s)  provided  to 
reflect  the  date  when  address  matching 
and  coding  were  performed.  When  a 
mailing  is  produced  using  multiple  lists, 
the  mailer  must  show  the  earliest 
(oldest)  date  of  address  matching  and 
coding  (this  information  is  shown  on 
Forni  3553,  Section  B2).  The  mailer 
certifies  compliance  with  this  standard 
when  signing  the  corresponding  postage 
statement. 

5.2    Retention  Period 

[Amend  5.2  to  show  that  Form  3553 
does  not  have  to  be  submitted  with  the 
mailing,  but  must  be  retained  by  the 
mailer  or  mailer's  agent  for  1  year.] 

Form  3553  and  other  documentation 
must  be  retained  by  the  mailer  or  the 
mailer's  agent  for  1  year  bom.  the  date 
of  mailing  and  be  made  available  to  the 
USPS  on  24-hour  notice. 


5.5  Using  a  Single  List 

[Amend  5. 5 'by  adding  retention 
requirements  to  read  as  follows:] 

When  a  mailing  is  produced  using  all 
or  part  of  a  single  address  list,  the 
mailer  must  retain  one  Form  3553  and 
other  required  documentation  reflecting 
the  summary  output  information  for  the 
entire  list,  as  obtained  when  the  list  was 
coded.  When  the  same  address  list  is 
used  for  other  mailings  within  180  days 
of  the  date  it  was  matched  and  coded, 
a  copy  of  the  Form  3553  must  be 
retained  with  the  documentation  for 
each  mailing. 

5.6  Using  Multiple  Lists 

[Amend  5.6  by  adding  retention 
requirements  to  read  as  follows:] 

When  a  mailing  is  produced  using 
multiple  address  lists,  the  mailer  must 
retain  a  consolidated  Form  3553 
summarizing  the  individual  simimary 
output  and/or  facsimile  Forms  3553  for 
each  list  used  (and  other  required 
dociunentation).  As  an  alternative,  the 
mailer  may  combine  the  addresses 
selected  from  the  multiple  lists  into  a 
single  new  list,  reprocess  the  addresses 
using  CASS-certified  address  matching 
software,  and  retain  one  Form  3553  for 
the  summary  output  generated  by  that 
process.  [Remove  current  5.7, 
redesignate  5.8  as  5.7,  and  revise  to  read 
as  follows:] 
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5.7    Using  CASS  Certificate 

If  the  name  of  the  CASS-certified 
company  entered  on  Form  3553  does 
not  appear  on  the  list  published  by  the 
USPS,  a  copy  of  the  CASS  certificate  for 
the  software  used  also  must  be  retained 
by  the  mailer  with  the  documentation. 
***** 

C    Characteristics  and  Content 
COOO    General  Information 

COW  General  Mailability  Standards 

1.0    MINIMUM  AND  MAXIMUM 

DIMENSIONS 

***** 

1.3    Length  and  Height 

[Delete  item  b  and  reniunber  current 
item  c  as  item  b.  There  are  no  other 
changes  to  the  text.  Standard  Mail 
Enhanced  Carrier  Route  pieces  will  be 
subject  to  the  standards  pertaining  to 
length  and  height.  ^ 
*        *        *        •        • 

[Remove  1.6,  Nonstandard  Surcharge.) 

***** 

6.0  SPECIAL  MAILING  ENVELOPES 

6.1  Window  Envelope 

[Amend  6.1  to  remove  references  to 
upgradable  mail:] 

Any  window  envelope  used  for  letter- 
size  or  flat-size  mail  must  meet  the 
following  standards  and.  for 
automation-compatible  mail,  the 
physical  standards  in  C800: 
***** 

C020    Restricted  or  Noiunailable 
Articles  and  Substances 


C024    Other  Restricted  or  Nonmailable 

Matter 

***** 

[Delete  18.0,  Odd-Shaped  Items  in 

Letter-Size  Mailpieces.  Reniunber  19.0 

and  20.0  as  18.0  and  19.0,  respectively.) 

***** 

C050  Mail  Processing  Categories 

1.0    BASIC  INFORMATION 

[Amend  1.0  to  add  a  reference  to  new 
Exhibit  1.0  (redesignated  Exhibit  2.0).) 
Every  mailpiece  is  assigned  to  one  of 
the  mail  processing  categories  in  the 
following  sections.  These  categories  are 
based  on  the  physical  dimensions  of  the 
piece,  regardless  of  the  placement 
(orientation)  of  the  delivery  address  on 
the  piece.  Exhibit  1.0  shows  the 
minimum  and  maximiun  dimensions  for 
some  mail  processing  categories. 
[Redesignate  Exhibit  2.0.  Mail 
Dimensions,  as  Exhibit  1.0.) 


[Amend  section  2.0  to  add  the 
characteristics  for  nonmachinable  letters 
and  to  clarify  the  requirements  for 
automation  letters  to  read  as  follows:) 

2.0  LETTER-SIZE  MAIL 

2.1  Minimum  and  Maximum  Size 

Letter-size  mail  is: 

a.  Not  less  than  5  inches  long,  SVz 
inches  high,  and  0.007-inch  thick. 

b.  Not  more  than  IIV2  inches  long, 
6V8  inches  high,  and  V4-inch  thick. 

2.2  Nonmachinable  Criteria 

A  letter-size  piece  is  nonmachinable  if 
it  has  one  or  more  of  the  following 
characteristics  (see  COIO.1.1  for  how  to 
determine  the  length,  height,  top, 
bottom,  and  sides  of  a  mailpiece): 

a.  Has  an  aspect  ratio  (length  divided 
by  height)  of  less  than  1.3  or  more  than 

2.5. 

b.  Is  polybagged,  polywrapped,  or 
enclosed  in  any  plastic  material. 

c.  Has  clasps,  strings,  buttons,  or 
similar  closure  devices. 

d.  Contains  items  such  as  pens, 
pencils,  or  loose  keys  or  coins  that  cause 
the  thickness  of  the  mailpiece  to  be 
uneven. 

e.  Is  too  rigid  (does  not  bend  easily 
when  subjected  to  a  transport  belt 
tension  of  40  pounds  aroimd  an  11-inch 
diameter  tiun). 

f.  For  pieces  more  than  4V4  inches 
high  or  6  inches  long,  the  thickness  is 
less  than  0.009  inch. 

g.  Has  a  delivery  address  parallel  to 
the  shorter  dimension  of  the  mailpiece. 

h.  For  folded  self-mailers,  the  folded 
edge  is  perpendicular  to  the  address, 
regardless  of  the  use  of  tabs,  wafer  seals, 
or  other  fasteners. 

i.  For  booklet-type  pieces,  the  boxmd 
edge  (spine)  is  the  shorter  dimension  of 
the  piece  or  is  at  the  top,  regardless  of 
the  use  of  tabs,  wafer  seals,  or  other 
fasteners. 

2.3    Automation  Rates 

Letters  and  cards  mailed  at 
automation  rates  must  meet  the 
standards  in  C810. 


[Amend  the  title  and  content  of  4.0  to 
reflect  the  new  nonmachinable 
siucharge  for  some  First-Class  Mail 
letters  and  flats  to  read  as  follows:] 

4.0    NONMACHINABLE  PIECES 

Letter-size  pieces  that  weigh  1  oimce 
or  less  and  meet  one  or  more  of  the 
nonmachinable  characteristics  in 
C050.2.2  may  be  subject  to  the 
nonmachinable  stucharge  (see  El 30  and  • 
E140).  Nonletters  (flats  and  parcels)  that 
weigh  1  ounce  or  less  are  subject  to  the 
nonmachinable  surcharge  if  any  one  of 
the  following  applies  (see  COIO.1.1  for 
how  to  determine  the  length  and  height 
of  a  mailpiece): 

a.  The  piece  is  greater  than  V4-inch 
thick. 

b.  The  length  is  more  than  11 V2 
inches  or  the  height  is  more  than  6V8 
inches. 

c.  The  aspect  ratio  (length  divided  by 
height)  is  less  than  1.3  or  more  than  2.5. 
[Redesignate  section  5.0,  Facing 
Identification  Mark  (FIM),  as  6.0.  Add 
new  5.0,  Parcels,  to  read  as  follows:) 

5.0    PARCELS 

For  the  piuposes  of  adding  Delivery 
Confirmation  or  Signature  Confirmation, 
a  First-Class  Mail  parcel  is  defined  as 
any  piece  that: 

a.  Has  an  address  side  with  enough 
stuiace  area  to  fit  the  delivery  address, 
return  address,  postage,  markings  and 
endorsements,  and  special  service  label; 
and, 

b.  Is  in  a  box  or,  if  not  in  a  box,  is 
more  than  V4-inch  thick  at  its  thickest 

point. 

*        «        *        ♦        • 

C200    Periodicals 
Summary 

[Revise  the  siunmary  in  C200  to  read  as 
follows:) 

C200  describes  permissible  mailpiece 
components  (e.g.,  enclosiues, 
attachments,  and  supplements), 
impermissible  or  prohibited 
components,  and  mailpiece 
construction. 


ClOO    First-Class  Mail 
***** 

2.0  CARDS  CLAIMED  AT  CARD 

RATES 

[Amend  2.7  to  read  as  follows:) 

2.7    Tearing  Guides 

A  card  may  have  perforations  as  long 
as  they  do  not  eliminate  or  interfere 
with  any  address  element,  postage,  or 
postal  markings  and  do  not  compromise 
the  physical  integrity  of  the  card. 


C600    Standard  Mail 

1.0  DIMENSIONS 

1.1  Basic  Standards 

These  standards  apply  to  Standard 

MaU: 

*        *        *        *        * 

[Redesignate  items  1.1c  and  l.ld  as 
items  l.ld  and  l.le,  respectively. 
Redesignate  Exhibit  l.ld  as  Exhibit  l.le. 
Add  new  item  1.1c  to  require  that 
Enhanced  Carrier  Route  letters  must 
meet  the  physical  standards  for 


A !l     40      on/\o  /D««1« 
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automation-compatible  mail  in  C810 

rd  barcode  readability  in  C840.) 
c.  ECR  pieces  mailed  at  high-density 
tod  saturation  letter  rates  must  meet  die 
standards  for  automation-compatible 
mail  in  C810  and  barcoding  in  C840. 


[Redesignate  3.0,  Postal  Inspection,  and 
4.0,  Enclosiues,  as  4.0  and  5.0, 
respectively.  Add  new  3.0, 
Nonmachinable  Pieces,  to  reflect  the 
new  nonmachinable  surcharge  for  some 
Standard  Mail  letters  to  read  as  follows:) 

3.0    NONMACHINABLE  PIECES 

I  Letter-size  pieces  that  weigh  3.3 
oiuices  or  less  and  meet  one  or  more  of 
the  nonmachinable  characteristics  in 
C050.2.2  may  be  subject  to  the 
nonmachinable  surcharge  (see  E620). 


C700    Package  Services 

1.0    PACKAGE  SERVICES 
1        *        *        *        * 

(insert  new  item  1  .Oh  to  read  as 
follows:) 

h.  For  the  purposes  of  adding  Delivery 
Confirmation  or  Signatiue  Confirmation, 
a  Package  Services  parcel  is  defined  as 
any  piece  that: 

(1)  Has  an  address  side  with  enough 
surface  area  to  fit  the  delivery  address, 
retiun  address,  postage,  markings  and 
endorsements,  and  special  service  label; 
and. 

(2)  Is  in  a  box  or.  if  not  in  a  box,  is 

•    more  than  ^A-inch  thick  at  its  thickest 
point. 
***** 

[Amend  the  title  of  2.0  to  read  as 
follows:) 

^.0    NONMACHINABLE  SURCHARGE 

[Amend  the  first  sentence  of  2.0  to  read 
as  follows:] 

Mailpieces  described  in  this  section 
that  are  mailed  at  the  Inter-BMC/ASF 
Parcel  Post,  Intra-BMC/ASF  Parcel  Post, 
DSCF  Parcel  Select,  or  DBMC  Parcel 
Select  rates  are  subject  to  the  applicable 
nonmachinable  surcharge  in  R700 
imless  the  applicable  special  handling 
fee  is  paid.*  *  * 
***** 

[Amend  the  title  of  C800  by  adding 
"Machinable"  to  read  as  follows:) 

C800    Automation-Compatible  and 
Machinable  Mail 

C810    Letters  and  Cards 

1.0    BASIC  STANDARDS 

(Amend  1.0  to  show  that  some  ECR 
letters  must  meet  the  standards  for 
automation-compatible  mail  in  this 
unit.) 


Letters  and  cards  claimed  at 
autolnation  rates  and  at  some  Standard 
Mail  Enhanced  Carrier  Route  rates  must 
meet  the  standards  in  2.0  through  8.0. 
Pieces  claimed  at  First-Class  Mail 
automation  card  rates  also  must  meet 
the  standards  in  ClOO.  Unless  prepared 
under  7.2  through  7.4,  each  mailpiece 
must  be  prepared  either  as  a  sealed 
envelope  (the  preferred  method)  or,  if 
unenveloped,  must  be  sealed  or  glued 
on  all  four  sides. 

2.0    DIMENSIONS 


2.4    Maximum  Weight 

[Amend  2.4  to  replace  the  weight  limit 
for  upgradable  letters  with  the  weight 
limit  for  machinable  letters,  to  raise  the 
weight  limit  for  Standard  Mail 
automation  heavy  letters  and  ECR  heavy 
letters  to  3.5  ounces,  and  to  add  a 
weight  limit  for  ECR  high  density  and 
saturation  letters.) 

Maximiun  weight  limits  are  as 
follows: 

a.  First-Class  Mail: 

(1)  Machinable  Presorted:  3.3  ounces 
(0.2063  pound). 

(2)  Automation  (see  7.5  for  pieces 
heavier  than  3  ounces):  3.3  ounces 
(0.2063  poimd). 

b.  Periodicals  automation  (see  7.5  for 
pieces  heavier  than  3  oimces):  3.3 
ounces  (0.2063  pound). 

c.  Standard  Mail: 

(1)  Machinable  Presorted:  3.3  ounces 
(0.2063  pound). 

(2)  Automation  (see  7.5  for  pieces 
heavier  than  3  ounces):  3.5  ounces 
(0.2188  pound). 

(3)  Enhanced  Carrier  Route  high 
density  and  saturation  and  automation 
carrier  route  (see  7.5  for  pieces  heavier 
than  3  ounces):  3.5  ounces  (0.2188 


pound). 


8.0  ENCLOSED  REPLY  CARDS  AND 
ENVELOPES 

8.1  Basic  Standard 

Amend  the  first  paragraph  of  8.1  to 
clarify  that  signing  a  postage  statement 
certifies  that  die  mail  meets  the 
requirements  for  the  rates  claimed  to 
read  as  follows:) 

All  letter-size  reply  cards  and 
envelopes  (business  reply  mail  (BRM), 
courtesy  reply  mail  (CRM),  and  meter 
reply  mail  (MRM))  provided  as 
enclosures  in  automation  First-Class 
Mail,  Periodicals,  and  Standard  Mail 
and  addressed  for  return  to  a  domestic 
delivery  address  must  meet  the 
applicable  standards  for  automation- 
compatible  mail  in  C810.  The  mailer's 
signature  on  the  postage  statement 


certifies  that  this  standeird,  and  the 
standards  listed  below,  have  been  met 
when  the  corresponding  mail  is 
presented  to  the  USPS: 

***** 

C820    Flats 


2.0    DIMENSIONS  AND  CRITERL\ 
FOR  FSM  881  PROCESSING 


2.4    Maximum  Weight 

[Amend  2.4  to  add  a  weight  limit  for 
BPM  flats  by  adding  new  item  d  to  read 
as  follows:) 

d.  For  Bound  Printed  Matter  flat-size 
pieces  claiming  the  barcode  discount, 
16  ounces. 
***** 

[Delete  C830  in  its  entirety.  C830  ^ 
contains  standards  for  upgradable  mail, 
including  address  placement,  OCR  read 
area,  fonts,  and  reflectance.  Effective 
June  30,  2002,  the  upgradable 
preparation  for  letters  will.be  replaced 
with  a  machinable  preparation;  the 
machinable  preparation  has  no 
requirements  for  address  placement, 
OCR  read  area.  etc.  References  to  C830 
throughout  the  DMM  will  be  amended.) 

C840    Barcoding  Standards  for  Letters 
and  Flats 


2.0  BARCODE  LOCATION  FOR     - 
LETTER-SIZE  PIECES 

2.1  Barcode  Clear  Zone 

[Amend  the  first  paragraph  in  2.1  to 
remove  references  to  show  that 
Standard  Mail  Enhanced  Carrier  Route 
pieces  must  have  a  barcode  clear  zone 
and  to  remove  references  to  upgradable 
mail.) 

Each  letter-size  piece  in  an 
automation  rate  mailing  or  claimed  at  an 
Enhanced  Carrier  Route  saturation  or 
high  density  rate  must  have  a  barcode 
clear  zone  unless  the  piece  bears  a 
DPBC  in  the  address  block.  The  barcode 
clear  zone  and  all  printing  and  material 
in  the  clear  zone  must  meet  the 
reflectance  standards  in  5.0.  The 
barcode  clear  zone  is  a  rectangular  area 
in  the  lower  right  comer  of  the  address 
side  of  cards  and  letter-size  pieces 
defined  by  these  boundaries: 
***** 

2.2  General  Standards 

[Amend  2.2  to  show  that  these 
standards  for  delivery  point  barcodes 
also  would  apply  to  Enhanced  Carrier 
Route  saturation  and  high  density  rate 
pieces.) 
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Automation  rate  pieces  and  pieces 
claimed  at  an  Enhanced  Carrier  Route 
saturation  or  high  density  rate  that 
weigh  3  ovmces  or  less  may  bear  a  DPBC 
either  in  the  address  block  or  in  the 
barcode  clear  zone.  Pieces  that  weigh 
more  than  3  ounces  must  bear  a  DPBC 
in  the  address  block. 
***** 

5.0  Reflectance 

5.1  Background  Reflectance 

(Amend  5.1  to  delete  item  c  to  remove 
references  to  upgradable  mail.  No  other 
changes  to  the  text.l 
***** 

5.4    Dark  Fibers  and  Background 
Patterns 

[Amend  5.4  to  include  references  to 
Enhanced  Carrier  Route  saturation  and 
high  density  rate  pieces.  Delete  item  c 
to  remove  references  to  upgradable 

mail.] 

Dark  fibers  or  backgroimd  patterns 
(e.g..  checks)  that  produce  a  print 
contrast  ratio  of  more  than  15%  when 
measured  in  the  red  and  green  portions 
of  the  optical  spectrum  are  prohibited  in 
these  locations: 

a.  The  area  of  the  address  block  or  the 
barcode  clear  zone  where  the  barcode 
appears  on  a  card-size  or  a  letter-size 
piece  mailed  at  automation  rates  or  at 
Enhanced  Carrier  Route  saturation  or 
high  density  rates. 

b.  The  area  of  the  address  block  or  the 
area  of  the  mailpiece  where  the  barcode 
appears  on  a  flat-size  piece  in  an 
automation  rate  mailing. 
***** 

[Amend  the  title  and  summary  text  of 
C850  by  replacing  "Standard  Mail"  and 
"Package  Services"  with  "Parcels"  to 
read  as  follows:] 

C850    Barcoding  Standards  for  Parcels 

Summary 

C850  describes  the  technical 
standards  for  barcoded  parcels.  It 
defines  parcel  barcode  characteristics, 
location,  and  content. 

1.0  General 

1.1  Basic  Requirement 

[Amend  1.1  to  remove  references  to 
specific  classes  of  mail  to  read  as 
follows:] 

Every  parcel  eligible  for  a  barcode 
discount  must  bear  a  properly  prepared 
barcode  that  represents  the  correct  ZIP 
Code  information  for  the  delivery 
address  on  the  mailpiece  plus  the 
appropriate  verifier  character  suffix  or 
application  identifier  prefix  characters 
as  described  in  1.0  through  4.0.  The 
combination  of  appropriate  ZIP  Code 


and  verifier  or  application  identifier 
characters  uniquely  identifies  the 
barcode  as  the  postal  routing  code. 

***** 

1.4    Use  With  Delivery  Confirmation 
and  Signature  Confirmation  Services 

[Amend  1.4  to  remove  references  to 
specific  classes  of  mail  to  read  as 
follows:) 

A  mailer  may  qualify  for  the 
machinable  parcel  barcode  discount  and 
may  apply  Delivery  Confirmation  and 
Signature  Confirmation  barcodes  in  one 
of  the  following  ways: 
***** 
(Amend  item  1.4c  to  delete  references  to 
specific  classes  of  mail  (to  allow 
integrated  barcodes  for  First-Class  Mail 
parcels)  to  read  as  follows:] 

c.  A  single  integrated  barcode  may  be 
used  by  Delivery  Confirmation 
electronic  option  mailers  who  choose  to 
combine  Delivery  Confirmation  or 
Signature  Confirmation  service  with 
insurance.  Mailers  printing  their  own 
barcodes  and  using  the  electronic  option 
must  meet  the  specifications  in  S918, 
S919,  and  Publication  91  with  these 
modifications: 

(1)  The  text  above  the  barcode  must 
identify  the  other  service  requested. 

(2)  Tne  service-type  code  in  the 
barcode  must  identify  the  class  of  mail 
and/ or  type  of  special  service  combined 
with  Delivery  Confirmation  or  Signature 
Confirmation. 
***** 

D    Deposit,  Collection,  and  Delivery 


D200    Periodicals 

D210    Basic  Information 

***** 

3.0    EXCEPTIONAL  DISPATCH 

***** 

3.4    Destination  Rates 

[Amend  3.4  by  deleting  the  first 
sentence  and  revising  the  remaining 
sentence  to  read  as  follows:] 

Copies  of  Periodicals  publications 
deposited  under  exceptional  dispatch 
may  be  eligible  for  and  claimed  at  the 
destination  sectional  center  facility 
(DSCF)  or  destination  delivery  unit 
(DDU)  rates  if  the  applicable  standards 
in  E2  50  are  met. 
***** 

4.0  DEPOSIT  AT  AMF 

4.1  General 

(Amend  4.1  by  deleting  the  reference  to 
SCF  rates  to  read  as  follows:] 

A  publisher  that  airfreights  copies  of 
a  Periodicals  publication  to  an  airport 


mail  facility  (AMF)  must  be  authorized 
additional  entry  at  the  verifying  office 
(i.e.,  the  post  office  where  the  copies  are 
presented  for  postal  verification). 
Postage  must  be  paid  at  that  office 
unless  an  alternative  postage  payment 
method  is  authorized.  Copies  presented 
at  an  AMF  may  be  eligible  for  the 
delivery  xmit  rate,  subject  to  the 
applicable  standards. 
***** 

D230    Additional  Entry 


2.0    Distribution  plan 

***** 

[Remove  2.2,  Contingency  Entries,  and 

redesignate  2.1  as  2.O.] 

***** 

4.0    USE  OF  ENTRY 

***** 

(Remove  4.6,  Contingency  Entry  and 

redesignate  4.7  as  4.6.) 

***** 

D500    Express  Mail 


1.0  SERVICE  OBJECTIVES  AND 
REFUND  CONDITIONS 

1.1  Express  Mail  Same  Day  Airport 
Service 

(Revise  1.1  to  read  as  follows:] 

For  Express  Mail  Same  Day  Airport 
Service,  the  USPS  refunds  the  postage 
for  an  item  not  available  for  customer 
pickup  at  destination  by  the  time 
specified  when  the  item  was  accepted  at 
origin,  imless  the  delay  was  caused  by 
one  of  the  situations  in  1.6. 

1.2  Express  Mail  Custom  Designed 
Service 

[Revise  1.2  to  read  as  follows:] 

For  Express  Mail  Custom  Designed 
Service,  the  USPS  refunds  the  postage 
for  an  item  not  available  for  customer 
pickup  at  destination  or  not  delivered  to 
the  addressee  within  24  hovirs  of 
mailing,  imless  the  item  was  mailed 
under  a  service  agreement  that  provides 
for  delivery  more  than  24  hours  after 
scheduled  presentation  at  the  point  of 
origin  or  if  the  delay  was  caused  by  one 
of  the  situations  in  1.6. 

1.3  Express  Mail  Next  Day  and 
Second  Day  Services 

(Revise  1.3  to  read  as  follows:] 

For  Express  Mail  Next  Day  Service, 
the  USPS  refunds  the  postage  for  an 
item  not  available  for  customer  pickup 
at  destination  or  for  which  delivery  to 
the  addressee  was  not  attempted, 
subject  to  the  standards  for  this  service, 
unless  the  delay  was  caused  by  one  of 
the  situations  in  1.6. 
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1.4    Express  Mail  Military  Service 

(Revise  1.4  to  read  as  follows:] 

For  Express  Mail  Military  Service 
(EMMS)  items  presented  at  APO/FPO 
facilities  before  the  published  cutoff 
time  are  delivered  the  second  day  after 
acceptance.  If  presented  after  the 
published  cut-off  time,  such  items  are 
delivered  the  third  day  after  acceptance. 
For  EMMS,  the  USPS  refunds  postage 
for  an  item  not  available  for  customer 
pickup  at  the  APO/FPO  of  address  or  for 
which  delivery  to  the  addressee  was  not 
attempted  domestically  within  the  times 
specified  by  the  standards  for  this 
service,  unless  the  item  was  delayed  by 
Customs;  the  item  was  destined  for  an 
APO/FPO  that  was  closed  on  the 
intended  day  of  delivery  (delivery  is 
attempted  the  next  business  day);  or  the 
delay  was  caused  by  one  of  the 
situations  in  1 .6. 


.6    Postage  Not  Refunded 

(Revise  1.6  to  add  the  additional 
limitations  for  Express  Mail  refunds  to 
read  as  follows:) 

Postage  refunds  may  not  be  available 
if  delivery  was  attempted  within  the 
times  required  for  the  specific  service, 
or  if  the  delay  of  the  item  was  caused 
by  any  of  the  following  reasons: 
I    a.  Properly  detained  for  law 
enforcement  purpose;  strike  or  work 
stoppage;  delayed  because  of  an 
incorrect  ZIP  Code  or  address; 
forwarding  or  return  service  was 
provided  after  the  item  was  made 
available  for  claim;  delivery  was 
attempted  within  the  times  required  for 
the  specific  service;  delay  or 
cancellation  of  flights.  Attempted 
delivery  occurs  under  any  of  these 
situations  when  the  delivery  is 
physically  attempted,  but  cannot  be 
made;  the  shipment  is  available  for 
delivery,  but  the  addressee  made  a 
written  request  that  the  shipment  be 
held  for  a  specific  day  or  days;  the 
delivery  employee  discovers  that  the 
shipment  is  undeliverable  as  addressed 
before  leaving  on  the  delivery  route. 

b.  As  authorized  by  USPS 
headquarters,  when  the  delay  was 
caused  by  governmental  action  beyond 
the  control  of  the  USPS  or  air  carriers; 
war,  insurrection,  or  civil  distiwbance; 
breakdown  of  a  substantial  portion  of 
the  USPS  transportation  network 
resulting  from  events  or  factors  outside 
the  control  of  the  USPS;  or  acts  of  God. 


E    Eligibility 

£000    Special  Eligibility  Standards 


E070    Mixed  Classes 


2.0    ATTACHMENTS  OF  DIFFERENT 
CLASSES 


2.2    Rate  Qualification 

If  a  Periodicals,  Standard  Mail,  or 
Package  Services  host  piece  qualifies 
for:  •     . 

***** 

(Amend  item  d  by  revising  the  first 
sentence  and  removing  the  second 
sentence  to  read  as  follows:] 

d.  A  destination  entry  rate  (DDU, 
DSCF,  DADC,  or  DBMC),  a  Standard 
Mail  attachment  is  eligible  for  the 
comparable  destination  entry  rate.  The 
attachment  need  not  meet  the  volume 
standard  that  would  apply  if  mailed 
separately.  A  rate  including  a 
destination  entry  discount  may  not  be 
claimed  for  an  attachment  unless  a 
similar  rate  is  available  and  claimed  for 
the  host  piece. 
***** 

ElOO    First-Class  Mail 

El  10  Basic  Standards 
*  *  *  *  * 
[Revise  3.0  to  read  as  follows:] 

3.0    CARD  RATE 

To  be  eligible  for  a  card  rate,  a 
stamped  card,  postcard,  and  each  part  of 
a  double  (reply)  card  must  meet  the 
physical  standards  in  ClOO.  The  reply 
half  of  a  double  card  need  not  bear 
postage  when  originally  mailed,  but  it 
must  bear  postage  at  the  applicable  rate 
when  returned,  unless  prepared  as 
business  reply  mail  (S922)  or  as  a 
merchandise  return  service  label 
(S923.5.4). 


E120    Priority  Mail 


2.0    RATES 


2.2    Flat-Rate  Envelope 

[Amend  2.2  by  changing  "2-pound"  to 
"1-pound"  to  read  as  follows:] 

Any  amoimt  of  material  that  can  be 
mailed  in  the  special  flat-rate  envelope 
available  from  the  USPS  is  subject  to  the 
1-poxmd  Priority  Mail  rate,  regardless  of 
the  actual  weight  of  the  mailpiece. 
***** 

2.4    keys  and  Identification  Devices 

[Amend  2.4  to  show  that  the  2-pound 
rate  is  a  zoned  rate,  to  read  as  follows:] 
Keys  and  identification  devices  (e.g., 
identification  cards  or  imcovered 


identification  tags)  that  weigh  more  than 
13  ounces  but  not  more  than  1  pound 
are  retiirned  at  the  1 -pound  Priority 
Mail  rate  plus  the  fee  shown  in 
RlOO.10.0.  Keys  and  identification 
devices  weighing  more  than  1  poimd 
but  not  more  than  2  poimds  are  mailed 
at  the  2-pound  Priority  Mail  rate  for 
zone  4  plus  the  fee  in  RlOO.10.0.  The 
key  or  identification  device  must  bear, 
contain,  or  have  securely  attached  the 
name  and  complete  address  of  a  person, 
organization,  or  concern,  with 
instructions  to  return  the  key  or 
identification  device  to  that  address  and 
a  statement  guaranteeing  payment  of 
postage  due  on  delivery. 

E130    Nonautomation  Rates 


2.0    SINGLE-PIECE  RATE 


2.2    Keys  and  Identification  Devices 

(Amend  2.2  to  change  "nonstandard"  to 
"nonmachinable"  to  read  as  follows:] 

Keys  and  identification  devices  (e.g., 
identification  cards  or  uncovered 
identification  tags)  that  weigh  13  ounces 
or  less  are  mailed  at  the  applicable 
single-piece  letter  rate  plus  the  fee  in 
RlOO.10.0,  arid  if  applicable,  the 
nonmachinable  sim:harge.  The  keys  and 
identification  devices  must  bear, 
contain,  or  have  securely  attached  the 
name  and  complete  address  of  a  person, 
organization,  or  concern,  with 
instructions  to  return  the  piece  to  that 
address  and  a  statement  guaranteeing 
payment  of  postage  due  on  delivery. 
***** 

(Add  new  2.4  to  show  that  letter-size 
pieces  may  be  subject  to  the 
noiunachinable  surcharge  to  read  as 
follows:] 

2.4  Nonmachinable  Surcharge — 
Letter-Size  Pieces 

The  nomnachinable  surcharge  in 
RlOO.11.0  applies  to  letter-size  pieces: 

a.  That  weigh  1  ounce  or  less  and 
meet  one  or  more  of  the  nonmachinable 
characteristics  in  C050.2.2.  Pieces 
mailed  at  the  card  rate  are  not  subject 
to  the  nonmachinable  surcharge. 

b.  For  which  the  mailer  chooses  the 
manual  only  ("do  not  automate") 
option.  Pieces  mailed  at  the  card  rate 
may  choose  this  option  but  are  not 
subject  to  the  siu-charge. 

[Add  new  2.5  to  show  that  flats  may  be 
subject  to  the  nonmachinable  surcharge 
to  read  as  follows:] 

2.5  Nonmachinable  Surcharge — 
Nonletters 

Nonletters  (flats  and  parcels)  that 
weigh  1  ounce  or  less  are  subject  to  the 
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nonmachinable  surcharge  in  RlOO.11.0 
if  any  one  of  the  following  applies  (see 
COl  0.1.1  for  how  to  determine  the 
length  and  height  of  a  mailpiece): 

a.  The  piece  is  greater  than  V4-inch 
thick. 

b.  The  length  is  more  than  11 V2 
inches  or  the  height  is  more  than  6'/fe 
inches. 

c.  The  aspect  ratio  (length  divided  by 
height)  is  less  than  1.3  or  more  than  2.5. 

3.0    PRESORTED  RATE 


3.3  Address  Quality 

(Amend  the  first  paragraph  of  3.3  to 
clarify  that  signing  a  postage  statement 
certifies  the  mail  meets  the 
requirements  for  the  rates  claimed. 
There  are  no  other  changes  to  this 
section.) 

The  move  update  standards  for 
address  quality  are  listed  below.  The 
mailer's  signature  on  the  postage 
statement  certifies  that  this  standard  has 
been  met  when  the  corresponding  mail 
is  presented  to  the  USPS:  *  *  * 

3.4  ZIP  Code  Accuracy 

[Amend  3.4  to  clarify  that  signing  a 
postage  statement  certifies  that  the  mail 
meets  the  requirements  for  the  rates 
claimed  to  read  as  follows:) 

All  5-digit  ZIP  Codes  included  in 
addresses  on  pieces  claimed  at  the 
Presorted  rate  must  be  verified  and 
corrected  within  12  months  before  the 
mailing  date  using  a  USPS-approved 
method.  The  mailer's  signature  on  the 
postage  statement  certifies  that  this 
standard  has  been  met  when  the 
corresponding  mail  is  presented  to  the 
USPS.  This  standard  applies  to  each 
address  individually,  not  to  a  specific 
list  or  mailing.  An  address  meeting  this 
standard  may  be  used  in  mailings  at  any 
other  rate  to  which  the  standard  applies 
during  the  12-month  period  after  its 
most  recent  update. 
[Add  new  3.5  to  show  that  letter-size 
pieces  may  be  subject  to  the 
nomnachinable  surcharge  to  read  as 
follows:) 

3.5    Nomnachinable  Surcharge — 
Letter-Size  Pieces 

Letter-size  pieces  that  weigh  1  oimce 
or  less  and  meet  one  or  more  of  the 
nonmachinable  characteristics  in 
C050.2.2  are  subject  to  the 
nonmachinable  surcharge  in  Rl  00. 11.0. 
Pieces  mailed  at  the  card  rate  are  not 
subject  to  the  nonmachinable  surcharge. 
Double  cards  that  are  not  prepared  in 
accordance  with  C810  are  considered 
nonmachinable;  they  are  not  charged 
the  surcharge  but  must  be  prepared 


according  to  the  standards  for 
nonmachinable  pieces  in  Ml 30.  Pieces 
that  weigh  more  than  3.3  ounces  but 
still  meet  the  dimensions  for  a  letter 
must  be  prepared  according  to  the 
standards  for  nonmachinable  pieces  in 
Ml  30. 

[Add  new  3.6  to  show  that  flat-size 
pieces  may  be  subject  to  the 
nonmachinable  suircharge:] 

3.6    Nonmachinable  Surcharge— 
Nonletters 

Nonletters  (flats  and  parcels)  that 
weigh  1  ounce  or  less  are  subject  to  the 
nonmachinable  surcharge  in  RlOO.11.0 
if  any  one  of  the  following  applies  (see 
COIO.1.1  for  how  to  determine  the 
length  and  height  of  a  mailpiece): 

a.  The  piece  is  greater  than  V4-inch 
thick. 

b.  The  length  is  more  than  IIV2 
inches  or  the  height  is  more  than  6V» 
inches. 

c.  The  aspect  ratio  (length  divided  by 
height)  is  less  than  1.3  or  more  than  2.5. 

[Add  new  3.7  to  show  that  the 
nonmachinable  surcharge  applies  to 
pieces  where  the  mailer  chooses  the 
manual  only  option  to  read  as  follows:) 

3.7    Manual  Onfy  Option 

The  nonmachinable  siucharge  in 
RlOO.11.0  applies  to  any  letter-size 
piece  (except  card  rate  pieces)  for  which 
a  mailer  chooses  the  manual  only  ("do 
not  automate")  option.  For  card  rate 
pieces,  a  mailer  can  specify  manual 
handling,  but  a  surcharge  does  not 
apply. 
[Remove  4.0,  Nonstandard  Surcharge.) 

El  40    Automation  Rates 

1.0    BASIC  STANDARDS 


1.3  Address  Quality 

[Amend  the  first  paragraph  of  1.3  to 
clarify  that  signing  a  postage  statement 
certifies  the  mail  meets  the 
requirements  for  the  rates  claimed  to 
read  as  follows:) 

The  move  update  standards  for 
address  quality  are  listed  below.  The 
mailer's  signature  on  the  postage 
statement  certifies  that  this  standard  has 
been  met  when  the  corresponding  mail 
is  presented  to  the  USPS:  *  *  * 

1.4  Carrier  Route  Presort 

[Amend  1.4  to  clarify  that  signing  a 
postage  statement  certifies  the  mail 
meets  the  requirements  for  the  rates 
claimed  to  read  as  follows:] 

Carrier  route  rates  are  available  only 
for  letter-size  mail  and  only  for  those  5- 
digit  ZIP  Code  areas  identified  with  an 


"A"  or  "B"  in  the  Carrier  Route 
todicators  field  of  the  USPS  City  State 
File  used  for  address  coding.  Carrier 
route  codes  must  be  applied  to  mailings    • 
using  CASS-certified  software  and  the 
current  USPS  Carrier  Route  File  scheme 
or  another  AIS  product  containing 
carrier  route  information,  subject  to 
A930  and  A950.  Carrier  route  and  City 
State  File  information  must  be  updated 
within  90  days  before  the  mailing  date. 
The  mailer's  signature  on  the  postage 
statement  certifies  that  this  standard  has 
been  met  when  the  corresponding  mail 
is  presented  to  the  USPS. 

[Remove  1.6,  Nonstandard  Surcharge.] 
[Amend  the  title  and  text  of  2 .0  to 
reorganize  rate  application  information 
for  letters  and  to  replace  the  basic  rate 
with  the  AADC  and  mixed  AADC  rates.] 

2.0    RATE  APPUCATION— CARDS 
AND  LETTERS 

Automation  rates  apply  to  each  piece 
that  is  sorted  imder  M810  into  the 
corresponding  qualifying  groups: 

a.  Pieces  in  full  carrier  route  trays,  in 
carrier  route  groups  of  10  or  more  pieces 
each  placed  in  5-digit  carrier  routes 
trays,  or  in  carrier  route  packages  of  10 
or  more  pieces  each  placed  in  3-digit 
carrier  routes  trays  qualify  for  the  carrier 
route  rate.  Preparation  to  qualify  for  the 
carrier  route  rate  is  optional  and  need 
not  be  done  for  all  carrier  routes  in  a  5- 
dieit  area. 

D.  Groups  of  150  or  more  pieces  in  5- 
digit  or  5-digit  scheme  trays  qualify  for 
the  5-digit  rate.  Preparation  to  qualify 
for  the  5-digit  rate  is  optional  and  need 
not  be  done  for  all  5-digit  or  5-digit 
scheme  destinations. 

c.  Groups  of  150  or  more  pieces  in  3- 
digit  or  3-digit  scheme  trays  qualify  for 
the  3-digit  rate. 

d.  Groups  of  fewer  than  150  pieces  in 
origin  3-digit  or  origin  3-digit  scheme 
trays  and  all  pieces  in  AADC  trays 
qualify  for  the  AADC  rate. 

e.  All  pieces  in  mixed  AADC  trays 
qualify  for  the  mixed  AADC  rate. 
[Redesignate  2.2  and  2.3,  describing  rate 
application  for  flats,  as  new  3.0  and 
revise  to  replace  the  basic  automation 
rate  with  the  new  AADC  and  mixed 
AADC  rates  and  to  add  the 
nonmachinable  surcharge.) 

3.0  RATE  APPUCATION— FLATS 
AND  OTHER  NONLETTERS 

3.1  Package-Based  Preparation 

Automation  rates  apply  to  each  piece 
that  is  sorted  under  M820.2.0  or 
M910.1.0  into  the  corresponding 
qualifying  groups: 

a.  Pieces  in  5-digit  packages  of  10  or 
more  pieces  qualify  for  the  5-digit  rate. 
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Preparation  to  qualify  for  the  5-digit  rate 
is  optional  and  need  not  be  done  for  all 
5-digit  destinations. 

b.  Pieces  in  3-digit  packages  of  10  or 
more  pieces  qualify  for  the  3-digit  rate. 

fc.  Pieces  in  ADC  packages  of  10  or 
more  pieces  qualify  for  the  ADC  rate. 

d.  Pieces  in  mixed  ADC  packages 
qualify  for  the  mixed  ADC  rate. 

3.2  Tray-Based  Preparation 

Automation  rates  apply  to  each  piece 
that  is  sorted  under  M820.4.0  into  the 
ccnrresponding  qualifying  groups: 

a.  Groups  of  90  or  more  pieces  in  5- 
digit  trays  qualify  for  the  5-digit  rate. 
Preparation  to  qualify  for  the  5-digit  rate 
is  optional  and  need  not  be  done  for  all 
5-digit  destinations. 

b.  Groups  of  90  or  more  pieces  in  3- 
digit  trays  qualify  for  the  3-digit  rate. 

c.  Groups  of  fewer  than  90  pieces  in 
origin  3-digit  trays  and  all  pieces  in 
ADC  trays  qualify  for  the  ADC  rate. 

d.  All  pieces  in  mixed  ADC  trays 
qualify  for  the  mixed  ADC  rate. 

[Add  new  3.3  to  show  that  flats  may  be 
subject  to  the  nonmachinable  surcharge 
to  read  as  follows:) 

3.3  Nonmachinable  Surcharge 

Pieces  that  weigh  1  ounce  or  less  are 
subject  to  the  nonmachinable  surcharge 
in  RIOO.11.0  if  any  one  of  the  following 
applies  (see  COIO.1.1  for  how  to 
determine  the  length  and  height  of  a 
mailpiece): 

a.  The  piece  is  greater  than  V4-inch 
thick. 

b.  The  length  is  more  than  IIV2 
inches  or  the  height  is  more  than  SVs 
inches. 

c.  The  aspect  ratio  (length  divided  by 
height)  is  less  than  1.3  or  more  than  2.5. 
***** 

E200    Periodicals 

E210    Basic  Standards 


-I 


1.2    Nonrequester  and  Nonsubscriber 
Copies 

For  excess  noncommingled  mailings 
under  E215,  nonrequester  and 
nonsubscriber  copies  are  not  eligible  for 
Periodicals  rates  unless  the  publication 
is  authorized  imder  E212.2.0  and  is  not 
authorized  to  contain  general 
advertising.  Nonrequester  and 
nonsubscriber  copies  in  excess  of  the 
10%  allowance  under  E215  are  subject 
to  Outside-County  rates  when 
commingled  with  requester  or 
subscriber  copies,  as  appropriate. 
*        *        *        *        * 

3.0    OUTSIDE-COUNTY  SCIENCE-OF- 
AGRICULTURE  RATES 


3.3    Other  Rates 

[Amend  3.3  by  adding  the  new 
destination  ADC  rate,  removing  the  last 
sentence,  and  rearranging  sentences  two 
and  three  to  read  as  follows:) 

All  Outside-County  rates  and 
discoimts  apply,  except  for  separate 
rates  for  DDU,  DSCF,  DADC,  and  zones 
1  and  2.  Nonsubscriber  copies  are 
subject  to  E215.  Each  piece  must  meet 
the  standards  for  the  rates  or  discounts 
claimed. 

[Remove  3.4,  Nonadvertising  Discount, 
and  redesignate  3.5  as  3.4.) 


E21 7    Basic  Rate  Eligibility 

[Amend  1.0  by  subdividing  the  section 
and  revising  the  text  for  clarity  to  read 
as  follows:) 

1.0  OUTSIDE-COUNTY  RATES 

1.1  Description 

IOutside-Coimty  rates  apply  to  copies 
an  authorized  Periodicals  publication 
mailed  by  a  publisher  or  news  agent  that 
are  not  eligible  for  In-County  rates 
imder  4.0.  Outside-County  rates  consist 
of  an  addressed  per  piece  charge,  a 
zoned  charge  for  the  weight  of  the 
advertising  portion  of  the  publication, 
and  a  unzoned  charge  for  the  weight  of 
the  nonadvertising  portion. 


5.0    DISCOUNTS 

[Amend  5.0  by  restructuring  for  clarity 
and  adding  a  reference  for  the  new  per 
piece  pallet  discoimts  for  nonletter-size 
mail  to  read  as  follows:) 
The  following  discoimts  are  available: 

a.  Nonadvertising.  The  nonadvertising 
discount  applies  to  the  Outside-County 
piece  rate  and  is  computed  under  P013. 

b.  Destination  Entry.  Destination  entry 
discounts  are  available  under  E250  for 
copies  entered  at  specific  USPS 
facilities. 

c.  Pallet.  Outside-Counfy  rate 
nonletters  (flats  and  irregular  parcels) 
packaged  and  placed  directly  on  pallets 
under  the  applicable  standards  in  M045 
are  eligible  for  one  of  the  pallet 
discounts  in  R200.  Except  for  overflow 
pallets,  each  pallet  must  contain  a 
minimum  of  250  pounds  of  addressed 
pieces.  Pieces  taken  to  destination 
delivery  units  (DDUs)  under  the 
applicable  standards  in  E250,  that 
cannot  accept  pallets,  need  only  meet 
the  minimum  weight  requirement.  To 
determine  whether  a  5-digit  delivery 
facility  can  handle  pallets,  refer  to  the 
Drop  Shipment  Product  maintained  by 
the  National  Customer  Support  Center 
(NCSC)  (see  G043). 


E220    Presorted  Rates 

1.0    BASIC  INFORMATION 

***** 

1.3    ZIP  Code  Accuracy 

[Amend  1.3  to  clarify  that  signing  a  - 
postage  statement  certifies  the  mail 
meets  the  requirements  for  the  rates 
claimed  to  read  as  follows:) 

All  5-digit  ZIP  Codes  in  addresses  on 
pieces  claimed  at  the  5-digit,  3-digit,  or 
basic  rates  must  be  verified  and 
corrected  within  12  months  before  the 
mailing  date  by  a  USPS-approved 
method.  The  mailer's  signature  on  the 
postage  statement  certifies  that  this 
standard  has  been  met  when  the 
corresponding  mail  is  presented  to  the 
USPS.  This  standard  applies  to  each 
address  individually,  not  to  a  specific 
list  or  mailing.  An  address  meeting  this 
standard  may  be  used  in  mailings  at  any 
other  rate  to  which  the  standard  applies 
during  the  12-month  period  after  its 
most  recent  update. 
***** 

[Remove  3.0,  Combining  Multiple 
Publications  or  Editions.  This  section 
has  moved  to  M230.) 

***** 

* 

E240    Automation  Rates 
1.0    BASIC  STANDARDS 


1.2    Enclosed  Reply  Cards  and 
Envelopes 

[Amend  1.2  to  clarify  that  signing  a 
postage  statement  certifies  that  the  mail 
meets  the  requirements  for  the  rates 
claimed  to  read  as  follows:) 

All  letter-size  reply  cards  and 
envelopes  provided  as  enclosures  in 
automaylion  rate  Periodicals  and 
addressed  for  return  to  a  domestic 
delivery  address  must  meet  the 
standards  in  C810  for  enclosed  reply 
cards  and  envelopes.  The  mailer's 
signature  on  the  postage  statement 
certifies  that  this  standard  has  been  met 
when  the  corresponding  mail  is 
presented  to  the  USPS. 
***** 

[Revise  E250  in  its  entirety  to  clarify 
standards  for  all  destination  entry 
Periodicals  mailings;  to  include  the  new 
destination  area  distribution  center 
(DADC)  entry  rates  and  discounts;  and 
to  reflect  that  DSCF  pieces  must  be 
deposited  at  the  DSCF  or  a  USPS- 
designated  facility.) 
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E250    Destination  Entry 

1.0  BASIC  STANDARDS 

1.1  Rate  Application 

Outside-Coiinty  addressed  pieces  may 
qualify  for  destination  area  distribution 
center  (DADC)  or  destination  sectional 
center  facility  (DSCF)  rates  and 
discounts  subject  to  the  standards  in  2.0 
and  3.0,  respectively.  Carrier  route  rate 
addressed  pieces  may  qualify  for 
destination  delivery  unit  (DDU)  rates 
and  discounts  subject  to  the  standards 
in  4.0.  Any  advertising  portion  may  be 
eUgible  for  DADC.  DSCF,  or  DDU 
advertising  pound  rates  based  on  the 
entry  facility  and  the  address  on  the 
piece.  For  each  addressed  piece,  only 
one  destination  entry  discoimt  may  be 
claimed.  An  individual  package,  tray, 
sack,  or  pallet  may  contain  pieces 
claimed  at  different  destination  entry 
rates  and  discounts.  Addressed  pieces 
may  also  qualify  for  the  destination 
entry  pallet  per  piece  discount  in  E217. 
In-County  carrier  route  rate  addressed 
pieces  may  qualify  for  the  DDU  discount 
subject  to  the  standards  in  4.0. 

1.2  Documentation  of  Postage 

Subject  to  P012.  the  mailer  must  be 
able  to  show  compliance  with  eligibility 
requirements  (e.g.,  by  package,  tray, 
sack,  or  pallet),  and  list  the  number  of 
addressed  pieces  by  presort  level  for 
each  5-digit  and  3-digit  ZIP  Code 
destination  as  appropriate  for  the  rates 
and  discounts  claimed.  Documentation 
is  not  required  if  each  addressed  piece 
in  the  mailing  is  of  identical  weight,  and 
are  separated  by  zone,  rate,  and 
destination  entry  (if  applicable),  when 
presented  for  mailing. 

2.0  DESTINATION  AREA 
DISTRIBUTION  CENTER  (DADC) 

2.1  Definition 

For  this  standard,  DADC  includes  the 
facilities  listed  in  L004,  or  a  USPS- 
designated  facility. 

2.2  General  Eligibility 

Addressed  pieces  meeting  the 
standards  in  1.0  and  2.0  are  eligible  for 
DADC  rates  when  deposited  at  an  ADC 
(or  USPS-designated  facility),  and  are 
addressed  for  delivery  to  one  of  the  3- 
digit  ZIP  Codes  served  by  the  facility 
where  deposited. 

2.3  Rates 

DADC  rates  include  a  per  piece 
discount  off  the  addressed  piece  rate 
and,  if  applicable,  an  advertising  pound 
rate.  Pieces  must  meet  the  standards  for 
any  other  rate  and  discount  claimed. 


3.0  DESTINATION  SECTIONAL 
CENTER  FACILITY  (DSCF) 

3.1  Definition 

For  this  standard,  DSCF  includes  the 
facilities  listed  in  LOOS  and  L006.  or  a 
USPS-designated  facility. 

3.2  General  Eligibility 

Addressed  pieces  meeting  the 
standards  in  1.0  and  3.0  are  eligible  for 
DSCF  rates  when  deposited  at  an  SCF 
(or  USPS-designated  facility),  and  are 
addressed  for  delivery  to  one  of  the  3- 
digit  ZIP  Codes  served  by  the  facility 
where  deposited. 

3.3  Rates 

DSCF  rates  include  a  per  piece 
discount  off  the  addressed  piece  rate 
and.  if  applicable,  an  advertising  poimd 
rate.  Pieces  must  meet  the  standards  for 
any  other  rate  and  discount  claimed. 

4.0  DESTINATION  DELIVERY  UNIT 
(DDU) 

4.1  Definition 

For  this  standard,  the  DDU  is  the 
facility  where  the  carrier  cases  mail  for 
delivery  to  the  addresses  on  the  pieces 
in  the  mailing. 

4.2  General  Eligibility 

Addressed  pieces,  including  pieces 
tuder  exceptional  dispatch,  meeting  the 
standards  in  1.0  and  4.0  are  eligible  for 
DDU  rates  when  deposited  at  the  facility 
where  the  carrier  serving  the  delivery 
address  on  the  mail  is  located. 

4.3  Rates 

DDU  rates  for  Outside-County  include 
a  per  piece  discount  off  the  addressed 
piece  rate  and,  if  applicable,  an 
advertising  poimd  rate.  DDU  rates  for 
In-County  consist  of  a  per  piece 
discount  off  the  addressed  piece  rate 
and  a  pound  charge.  Outside-County 
and  In-County  pieces  must  meet  the 
standards  for  any  other  rate  and 
discoimt  claimed. 

4.4  Maximum  Volume 

The  same  mailer  may  not  present  for 
deposit  more  than  foiu-  DDU  rate 
mailings  at  the  same  delivery  unit  (or 
another  acting  as  its  agent)  in  any  24- 
hoiu  period.  This  limit  may  be  waived 
if  local  conditions  permit.  A  mailer  may 
ask  for  such  a  waiver  when  scheduling 
deposit  of  the  mailings.  There  is  no 
maximum  for  plant-verified  drop 
shipments  made  imder  P950.  This 
standard  does  not  apply  to  mailings 
presented  to  the  publication's 
authorized  original  entry,  or  additional 
entry,  serving  the  place  where  the 
pieces  were  prepared  for  mailing,  if  that 
entry  post  office  is  also  the  facility  at 


which  the  DDU  rate  pieces  must  be 
deposited. 

4.5    Deposit  Schedule 

The  mailer  may  schedule  deposit  of 
DDU  rate  mailings  at  least  24  hours  in 
advance  by  contacting  the  district  office 
in  whose  service  area  the  destination 
facility  is  located.  The  mailer  must 
follow  the  scheduled  deposit  time 
provided.  The  mailer  may  request 
standing  appointments  for  renewable  6- 
month  periods  by  written  application  to 
the  district  office  in  whose  service  area 
the  destination  facility  is  located.  Mixed 
loads  of  Periodicals  and  Standard  Mail 
or  Package  Services  mail  require 
advance  appointments  for  deposit.  For 
mail  entered  under  exceptional 
dispatch,  the  application  for  exceptional 
dispatch  required  under  D210  also 
serves  as  a  request  for  standing 
appointments. 

E260    Ride-Along 

Summary 

E260  describes  the  standards  for  the 
Periodicals  Ride-Along  classification. 

1.0  BASIC  EUGIBILTTY 

1.1  Description 

The  standards  in  E260  apply  to 
Standard  Mail  material  paid  at  the 
Periodicals  Ride- Along  rate  that  is 
attached  to  or  enclosed  with  Periodicals 
mail.  All  Periodicals  subclasses  may 
enclose  eligible  matter  at  the  Ride- Along 
rate. 

1.2  Basic  Standards 

Only  one  Ride-Along  piece  may  be 
attached  to  or  enclosed  with  an 
individual  copy  of  Periodicals  mail.  The 
Ride-Along  rate  must  be  paid  on  each 
copy  in  the  mailing,  not  addressed 
copies.  If  more  than  one  Ride- Along 
piece  is  attached  or  enclosed,  mailers 
have  the  option  of  paying  Standard  Mail 
postage  for  all  the  enclosures  or 
attachments,  or  paying  the  Ride-Along 
rate  for  the  first  attachment  or  enclosure 
and  Standard  Mail  rates  for  subsequent 
attachments  and  enclosures.  Ride- Along 
pieces  eligible  under  E260  must  be 
eligible  as  Standard  Mail  and  must: 

a.  Not  exceed  any  dimension  of  the 
host  publication. 

b.  Not  exceed  3.3  ounces  and  must 
not  exceed  the  weight  of  the  host 
publication. 

c.  Not  obscxu«  the  title  of  the 
publication  or  the  address  label. 

1.3    Physical  Characteristics 

The  host  Periodicals  piece  and  the 
Ride-Along  piece  must  meet  the 
following  physical  characteristics: 

a.  Construction: 
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(1)  Bound  publications.  If  contained 
within  the  host  publication  the  Ride- 
Along  piece  must  be  securely  affixed  to 
prevent  detachment  during  postal 
processing.  If  loose,  the  Ride-Along 
piece  and  publication  must  be  enclosed 
together  in  a  full  wrapper,  polybag,  or 
envelope. 

(2)  Unbound  publications.  A  loose 
Ride-Along  enclosure  with  an  unbound 
publication  must  be  combined  with  and 
inserted  within  the  publication  in  a 
manner  that  prevents  detachment 
during  postal  processing.  If  the  Ride- 
Along  piece  is  included  outside  the 
unbound  publication,  the  publication 
and  the  Ride-Along  piece  must  be 
enclosed  in  a  full  wo-apper,  polybag.  or 
envelope. 

b.  A  Periodicals  piece  (automation 
and  nonautomation)  with  the  addition 
of  a  Ride-Along  piece  must  remain 
uniformly  thick  and  remain  in  the  same 
processing  category  as  before  the 
addition  of  the  Ride- Along  attachment 
or  enclosiue. 

I  c.  A  Periodicals  piece  with  a  Ride- 
Along  that  claims  automation  rates  must 
meet  the  appropriate  automation 
requirements  in  C810  or  C820,  must 
maintain  the  same  processing  category 
9s  before  the  addition  of  the  Ride- Along 
attachment  or  enclosure  and,  for  flat- 
size  mail,  must  meet  the  flat  sorting 
machine  criteria  under  C820  (FSM  881 
or  FSM  1000).  For  example: 

(1)  If,  due  to  the  inclusion  of  a  Ride- 
Along  piece,  an  FSM  881 -compatible 
host  piece  can  no  longer  be  processed 
on  the  FSM  881,  but  must  be  processed 
on  an  FSM  1000,  then  that  piece  must 
pay  either  the  appropriate  Periodicals 
nonautomation  rate  plus  the  Ride- Along 
rate,  or  the  appropriate  Periodicals 
automation  rate  for  the  host  piece  and 
the  appropriate  Standard  Mail  rate  for 

re  attachment  or  enclosure. 
(2)  If,  due  to  the  inclusion  of  a  Ride- 
Along  piece,  an  FSM  1000-compatible 
host  piece  can  no  longer  be  processed 
on  the  FSM  1000,  but  must  be  processed 
manually,  then  that  piece  must  pay 
either  the  appropriate  Periodicals 
nonautomation  rate  plus  the  Ride-Along 
rate,  or  the  appropriate  Periodicals 
tionautomation  rate  for  the  host  piece 
and  the  appropriate  Standard  Mail  rate 
for  the  attachment  or  enclosiu-e. 

(3)  If,  due  to  the  inclusion  of  a  Ride- 
Along  piece,  an  automation  letter  host 
piece  can  no  longer  be  processed  as  an 
automation  letter,  then  that  piece  must 
pay  the  appropriate  Periodicals 
nonautomation  rate  plus  the  Ride- Along 
rate,  or  the  appropriate  Periodicals 
nonautomation  rate  for  the  host  piece 
and  the  appropriate  Standard  Mail  rate 
for  the  attachment  or  enclosiue. 


1.4    Marking 

The  marking  "Ride- Along  Enclosed" 
must  be  placed  on  or  in  the  host 
publication  if  it  contains  an  enclosing  or 
attachment  paid  at  the  Ride- Along  rate. 
If  placed  on  the  outer  wrapper,  polybag, 
envelope,  or  cover  of  the  host 
publication,  the  marking  must  be  set  in 
type  no  smaller  than  any  used  in  the 
required  "POSTMASTER:  Send  change 
of  address*  *  *"  statement.  If  placed 
in  the  identification  statement,  the 
marking  must  meet  the  applicable 
standards.  The  marking  must  not  be  on 
or  in  copies  not  accompanied  by  a  Ride- 
Along  attachment  or  enclosiu«. 
*        *        «        *        • 

E500    Express  Mail 

1.0    STANDARDS  FOR  ALL  EXPRESS 
MAIL 


1.6    Flat-Rate  Envelope  ,-' 

[Amend  1.6  by  changing  "2-pound"  to" 
"V2-pound"  to  read  as  follows:] 

Material  mailed  in  the  specisil  flat-rate 
envelope  available  from  the  USPS  is 
subject  to  the  postage  rate  for  a  V2- 
pound  piece  at  the  service  level 
requested  by  the  customer,  regardless  of 
the  actual  weight  of  the  piece. 
^        *        *        *        * 

E600    Standard  Mail 

E610    Basic  Standards 


8.0    PREPARATION 

Each  Standard  Mail  mailing  is  subject 
to  these  general  standards: 

***** 

[Amend  8.0e  to  remove  references  to 
upgradable  preparation  to  read  as 
follows:] 

e.  Each  piece  must  bear  the 
addressee's  name  and  delivery  address, 
including  the  correct  ZIP  Code  or  ZIP+4 
code,  vmless  an  alternative  address 
format  is  used  subject  to  A040. 
Detached  address  labels  may  be  used 
subject  to  A060. 
***** 

E620    Presorted  Rates 

1.0  BASIC  STANDARDS 

1.1  General  /' 

All  pieces  in  a  Presorted  Regular  or 
Presorted  Nonprofit  Standard  Mail 
mailing  must: 

***** 

[Amend  1.1c  to  remove  references  to 
upgradable  maiUngs:] 

c.  Bear  a  delivery  address  that 
includes  the  correct  ZIP  Code  or  ZIP+4 
code,  unless  an  alternative  address 
format  is  used  subject  to  A040.  Pieces 


prepared  with  detached  address  labels 
are  subject  to  additional  standards  in 
A060. 

1.2  Residual  Volume  Requirement 

[Amend  1.2  to  remove  the  requirement 
that  residual  volimies  must  appear  on 
the  same  postage  statement.] 

Pieces  in  em  Enhanced  Carrier  Route 
rate  mailing  that  has  separately  met  a 
200-piece  or  50-pound  minimum 
quantity  requirement  may  be  counted 
toward  the  minimum  quantity 
requirement  for  a  Presorted  rate  mailing, 
provided  that  the  Enhanced  Carrier 
Route  rate  mailing  and  the  Presorted 
rate  mailing  are  part  of  the  same  mailing 
job.  Likewise,  pieces  in  an  automation 
rate  mailing  that  has  separately  met  a 
200-piece  or  50-pound  minimum 
quantity  requirement  may  be  counted 
toward  the  minimum  quantity 
requirement  for  a  Presorted  rate  mailing, 
provided  that  the  automation  rate 
mailing  and  the  Presorted  mailing  are 
part  of  the  same  mailing  job.  Pieces 
mailed  at  Presorted  Standard  Mail  rates 
must  not  be  coimted  toward  the 
minimiun  volume  requirements  for  an 
Enhanced  Carrier  Route  rate  or  an 
automation  rate  mailing. 
*        *  •     *        *        * 

1.4    ZIP  Code  Accuracy 

[Amend  1.4  to  clarify  that  signing  a 
_  postage  statement  certifies  that  the  mail 
meets  the  requirements  for  the  rates 
claimed  to  read  as  follows:] 

All  5-digit  ZIP  Codes  included  in 
addresses  on  pieces  claimed  at 
Presorted  Regular  and  Presorted 
Nonprofit  rates  must  be  verified  and 
corrected  within  12  months  before  the 
mailing  date,  using  a  USPS-approved 
method.  The  mailer's  signature  on  the 
postage  statement  certifies  that  this 
standard  has  been  met  when  the 
corresponding  mail  is  presented  to  the 
USPS.  This  standard  applies  to  each 
address  individually,  not  to  a  specific 
list  or  mailing.  An  address  meeting  this 
standard  may  be  used  in  mailings  at  any 
other  rates  to  which  the  standard 
applies  during  the  12-month  period 
after  its  most  recent  update.. 

2.0    RATES 

[Amend  2.0  by  combining  i2.0a  and  2.0b 
into  new  2.0a  and  renumbering  the 
remaining  items  accordingly.  This  is 
revised  to  remove  references  to 
upgradable  mailings.] 

Presorted  Regular  or  Nonprofit 
Standard  Mail  rates  apply  to  Regular  or 
Nonprofit  Standard  Mail  letters,  flats, 
and  machinable  and  irregular  parcels 
weighing  less  than  16  ounces  that  are 
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prepared  under  M045,  M610,  or  (flat- 
size  mail  only)  under  M910,  M920, 
M930,  or  M940.  Basic  Presorted  rates 
apply  to  pieces  that  do  not  meet  the 
standards  for  the  Vs  Presorted  rates 
described  below.  Basic  rate  and  %  rate 
pieces  prepared  as  part  of  the  same 
mailing  are  subject  to  a  single  minimum 
volume  standard.  Pieces  that  do  not 
qualify  for  the  Vs  rate  must  be  paid  at 
the  basic  rate  and  prepared  accordingly. 
Pieces  may  qualify  for  the  %  rate  if  they 
are  presented: 

a.  In  quantities  of  150  or  more  letter- 
size  pieces  for  a  single  3-digit  area, 
prepared  in  5-digit  or  3-digit  trays. 
***** 

[Redesignate  4.0,  Barcoded  Discount,  as 

5.0.  Add  new  4.0  to  show  that  some 

Presorted  letters  are  subject  to  the 

nonmachinable  surcharge  to  read  as 

follows:! 

4.0    NONMACHINABLE  SURCHARGE 

The  nonmachinable  surcharge  in 
R600.6.0  applies  to  any  letter-size  piece 
(including  cards): 

a.  That  weighs  3.3  ounces  or  less  and 
meets  one  or  more  of  the 
nonmachinable  characteristics  in 
C050.2.2. 

b.  For  which  a  mailer  chooses  the 
manual  only  ("do  not  automate") 
option. 


E630    Enhanced  Carrier  Route  Rates 

[Revise  E630  in  its  entirety  to  reorganize 
and  clarify  the  ciirrent  standards  and  to 
add  standards  that  require  letter-size 
pieces  claimed  at  high  density  or 
saturation  rates  to  be  automation- 
compatible  and  have  delivery  point 
barcodes.  Please  note  that  the  exception 
to  the  sack  minimnin  for  saturation  rate 
pieces  currently  in  E630  has  been 
moved  to  M620.4.1.] 

1.0  BASIC  STANDARDS 

1.1  General 

All  pieces  in  an  Enhanced  Carrier 
Route  Standard  Mail  mailing  must: 

a.  Meet  the  basic  standards  for 
Standard  Mail  in  E610. 

b.  Be  part  of  a  single  mailing  of  at 
least  200  pieces  or  50  pounds  of  pieces 
of  Enhanced  Carrier  Route  Standard 
Mail.  Automation  basic  carrier  route 
rate  pieces  are  subject  to  a  separate  200- 
piece  or  50-pound  minimum  volume 
standard  and  may  not  be  included  in  the 
same  mailing  as  other  Enhanced  Carrier 
Route  mail.  Regular  and  Nonprofit 
mailings  must  meet  separate  minimum 
volumes. 

c.  Be  sorted  to  carrier  routes,  marked, 
and  dociunented  under  M045  (if 


palletized),  M620,  M920,  M930,  or 
M940. 

d.  Have  a  complete  delivery  address 
or  an  alternate  address  format. 

e.  Meet  the  address  quality  and 
coding  standards  in  A800  and  A950. 

1.2  Maximuin  Size 

Enhanced  Carrier  Route  rate  mail  may 
not  be  more  than  11^4  inches  high,  14 
inches  long,  or  ^A-inch  thick.  Exception: 
Merchandise  samples  with  detached 
address  labels  (DALs)  may  exceed  these 
dimensions  if  the  labels  meet  the 
standards  in  A060. 

1.3  Preparation 

Preparation  to  qualify  for  any  Enhanced 
Carrier  Route  rate  is  optional  and  need 
not  be  performed  for  all  carrier  routes  in 
a  5-digit  area.  An  Enhanced  Carrier 
Route  mailing  may  include  pieces  at 
basic,  high  density,  and  saturation 
Enhanced  Carrier  Route  rates. 
Automation  basic  carrier  route  rate 
pieces  must  be  prepared  as  a  separate 
mailing  (see  E640). 

1.4  Carrier  Route  Information 

Except  for  mailings  prepared  with  a 
simplified  address  imder  A040,  a  carrier 
route  code  must  be  applied  to  each 
piece  in  the  mailing  using  CASS- 
certified  software  and  the  current  USPS 
Carrier  Route  File  scheme,  hard  copy 
Carrier  Route  Files,  or  another  AIS 
product  containing  carrier  route 
information,  subject  to  A930  and  A950. 
Carrier  route  information  must  be 
updated  within  90  days  before  the 
mailing  date. 

2.0  BASIC  RATES 

2.1  All  Pieces 

All  pieces  mailed  at  basic  rates  must 
be  prepared  in  walk  sequence  or  in  line- 
of-travel  (LOT)  sequence  according  to 
LOT  schemes  prescribed  by  the  USPS 
(see  M050). 

2.2  Letter-Size  Pieces 

Basic  rates  apply  to  each  piece  sorted 
under  M045  or  M620  and  in  a  full 
carrier  route  tray  or  in  a  carrier  route 
package  of  10  or  more  pieces  placed  in 
a  5-digit  carrier  routes  or  3-digit  carrier 
routes  tray. 

2.3  Flat-Size  Pieces 

Basic  rates  apply  to  each  piece  in  a 
carrier  route  package  of  10  or  more 
pieces  that  is: 

a.  Palletized  under  M045.  M920. 
M930,  or  M940. 

b.  Placed  in  a  carrier  route  sack 
containing  at  least  125  pieces  or  15 
pounds  of  pieces. 


c.  Placed  in  a  merged  5-digit  scheme, 
5-digit  scheme  carrier  routes,  merged  5- 
digit,  or  5-digit  carrier  routes  sack. 

2.4    Irregular  Parcels 

Basic  rates  apply  to  each  piece  in  a 
carrier  route  sack  or  carton  containing  at 
least  125  pieces  or  15  poimds  of  pieces, 
or  in  a  5-digit  carrier  routes  sack  or 
carton.  DALs  must  be  in  carrier  route 
packages  of  10  or  more  pieces  and 
prepared  under  A060. 

3.0  HIGH  DENSITY  RATES 

3.1  All  Pieces 

All  pieces  mailed  at  high  density  rates 
must: 

a.  Be  prepared  in  walk  sequence 
according  to  schemes  prescribed  by  the 
USPS  (see  M050). 

b.  Meet  the  density  requirement  of  at 
least  125  pieces  for  each  carrier  route. 
Multiple  pieces  per  delivery  address  can 
count  toward  this  density  standard. 
Fewer  pieces  may  be  prepared  for  routes 
with  fewer  than  125  possible  deliveries 
if  a  piece  is  addressed  to  every  possible 
delivery  on  the  route. 

3.2  Letter-Size  Pieces 

High  density  rates  apply  to  each  piece 
that  is  automation-compatible  according 
to  C810,  has  a  delivery  point  barcode 
under  C840,  and  is  in  a  full  carrier  route 
tray  or  in  a  carrier  route  package  of  10 
or  more  pieces  placed  in  a  5-digit  carrier 
routes  or  3-digit  carrier  routes  tray. 
Pieces  that  are  not  automation- 
compatible  or  are  not  barcoded  are 
mailable  at  the  high  density  nonletter 
rate.  Pieces  bearing  a  simplified  address 
do  not  need  to  meet  the  standards  in 
C810  and  are  not  required  to  have  a 
delivery  point  barcode. 

3.3  Discount  for  Heavy  Letters 

Pieces  that  otherwise  qualify  for  the 
high  density  letter  rate  and  weigh  more 
than  3.3  oimces  but  not  more  than  3.5 
ounces  pay  postage  equal  to  the  piece/ 
pound  rate  and  receive  a  discount  equal 
to  the  high  density  nonletter  piece  rate 
(3.3  oimces  or  less)  minus  the  high 
density  letter  piece  rate  (3.3  oimces  or 
less).  If  claiming  a  destination  entry 
rate,  the  discount  is  calculated  using  the 
corresponding  rates. 

3.4  Flat-Size  Pieces 

High  density  rates  apply  to  each  piece 
in  a  carrier  route  package  of  10  or  more 
pieces  that  is: 

a.  Palletized  under  M045,  M920, 
M930,  or  M940. 

b.  Placed  in  a  carrier  route  sack 
containing  at  least  125  pieces  or  15 
pounds  of  pieces. 
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c.  Placed  in  a  merged  5-digit  scheme, 
5-digit  scheme  carrier  routes,  merged  5- 
digit,  or  5-digit  carrier  routes  sack. 

3.5    Irregular  Parcels 

High  density  rates  apply  to  each  piece 
in  a  carrier  route  sack  or  carton 
containing  at  least  125  pieces  or.l5 
pounds  of  pieces,  or  in  a  5-digit  carrier 
routes  sack  or  carton.  DALs  must  be  in 
carrier  route  packages  of  10  or  more 
pieces  and  prepared  under  A060. 

4.0  SATURATION  RATES 

4.1  All  Pieces 

All  pieces  mailed  at  saturation  rates 
must: 

a.  Be  prepared  in  walk  sequence 
according  to  schemes  prescribed  by  the 
USPS  (see  M050). 

b.  Meet  the  density  requirement  of  at 
least  90%  or  more  of  the  active 
residential  addresses  or  75%  or  more  of 
the  total  number  of  active  possible 
delivery  addresses  on  each  carrier  route 
receiving  this  mail.  Pieces  bearing  a 
simplified  address  must  meet  the 
coverage  standards  in  A040.  Multiple 
pieces  per  delivery  address  do  not  count 
toward  this  density  standard. 

4.2  Letter-Size  Pieces 

Saturation  rates  apply  to  each  piece 
that  is  automation-compatible  according 
to  C810,  has  a  delivery  point  barcode 
under  C840,  and  is  in  a  full  carrier  route 
tray  or  in  a  carrier  route  package  otlO 
or  more  pieces  placed  in  a  5-digit  carrier 
routes  or  3-digit  carrier  routes  tray. 
Pieces  that  are  not  automation- 
compatible  or  are  not  barcoded  are 
mailable  at  the  saturation  nonletter  rate. 
Pieces  bearing  a  simplified  address  do 
not  need  to  meet  the  standards  in  C810 
and  are  not  required  to  have  a  delivery 
point  barcode. 

4.3  Discount  for  Heavy  Letters 

Pieces  that  otherwise  qualify  for  the 
saturation  letter  rate  and  weigh  more 
than  3.3  oimces  but  not  more  than  3.5 
ounces  pay  postage  equal  to  the  piece/ 
pound  rate  and  receive  a  discount  equal 
to  the  saturation  nonletter  piece  rate  (3.3 
ounces  or  less)  minus  the  saturation 
letter  piece  rate  (3.3  ounces  or  less).  If 
claiming  a  destination  entry  rate,  the 
discount  is  calculated  using  the 
corresponding  rates. 

4.4  Flat-Size  Pieces 

Saturation  rates  apply  to  each  piece  in 
a  carrier  route  package  of  10  or  more 
pieces  that  is: 

a.  Palletized  under  M045,  M920, 
M930,  or  M940. 

b.  Placed  in  a  carrier  route  sack 
containing  at  least  125  pieces  or  15 
pounds  of  pieces. 


c.  Placed  in  a  merged  5-digit  scheme, 
5-digit  scheme  carrier  routes,  merged  5- 
digit,  or  5-digit  carrier  routes  sack. 

4.5    Irregular  Parceb 

Saturation  rates  apply  to  each  piece  in 
a  carrier  route  sack  or  carton  containing 
at  least  125  pieces  or  15  pounds  of 
pieces,  or  in  a  5-digit  carrier  routes  sack 
or  carton.  DALs  must  be  in  carrier  route 
packages  of  10  or  more  pieces  and 
prepared  under  A060. 

5.0    RESIDUAL  SHAPE  SURCHARGE 

Any  piece  that  is  prepared  as  a  parcel 
or  is  not  letter-size  or  flat-size  as  defined 
in  C050  is  subject  to  the  residual  shape 
surcharge. 

E640    Automation  Rates 

1.0    REGULAR  AND  NONPROFIT 
RATES 


1.2  Enclosed  Reply  Cards  and 
Envelopes 

[Amend  1.2  to  clarify  that  signing  a 
postage  statement  certifies  the  mail 
meets  the  requirements  for  the  rates 

claimed.] 

All  letter-size  reply  cards  and 
envelopes  (business  reply,  courtesy 
reply,  and  meter  reply  mail)  provided  as 
enclosures  in  automation  Regular  or 
Nonprofit  Standard  Mail,  and  addressed 
for  return  to  a  domestic  delivery 
address,  must  meet  the  standards  in 
C810  for  enclosed  reply  cards  and 
envelopes.  The  mailer's  signature  oh  the 
postage  statement  certifies  that  thfe 
standard  has, been  met  when  the 
corresponding  mail  is  presented  to  the 
USPS. 

1.3  Rate  Application — ^Letter-Size 
Pieces 

[Amend  1.3  to  replace  the  basic  rate 
with  the  AADC  and  mixed  AADC  rates.] 
Automation  rates  apply  to  each  piece 
that  is  sorted  under  M810  into  the 
corresponding  qualifying  groups: 

a.  Groups  or  150  or  more  pieces  in  5- 
digit  or  5-digit  scheme  trays  qualify  for 
the  5-digit  rate.  Preparation  to  qualify 
for  that  rate  is  optional  and  need  not  be 
done  for  all  5-digit  or  5-digit  scheme 
destinations. 

b.  Groups  of  150  or  more  pieces  in  3- 
digit  or  3-digit  scheme  trays  qualify  for 
the  3-digit  rate. 

c.  Groups  of  fewer  than  150  pieces  in 
origin  or  entry  3-digit  or  3-digit  scheme 
trays  and  groups  of  150  or  more  pieces 
in  AADC  trays  qualify  for  the  AADC 

rate. 

d.  All  pieces  in  mixed  AADC  trays 
qualify  for  the  mixed  AADC  rate. 
[Redesignate  1.4,  Rate  Application — 
Flats,  as  1.5.  Add  new  1.4  for  heavy 
automation  letters  to  read  as  follows:] 


1.4    Discount  for  Heavy  Automation 
Letters 

Automation  letters  that  weigh  more 
than  3.3  ounces  but  not  more  than  3.5 
ounces  pay  postage  equal  to  the 
automation  piece/pound  rate  and 
receive  a  discount  equal  to  the 
automation  nonletter  piece  rate  (3.3 
ounces  or  less)  minus  the  automation 
letter  piece  rate  (3.3  ounces  or  less).  If 
claiming  a  destination  entry  rate,  the 
discount  is  calculated  using  the 
corresponding  rates. 
***** 

2.0    ENHANCED  CARRIER  ROUTE 
RATES 


[Add  new  2.6  to  include  the  discount 
for  ECR  automation  basic  letters  that 
weigh  between  3.3  and  3.5  ounces.] 

2.6    Discount  for  Heavy  Letters 

Pieces  that  otherwise  qualify  for  the 
ECR  automation  basic  letter  rate  and 
weigh  more  than  3.3  ounces  but  not 
more  than  3.5  ounces  pay  postage  equal 
to  the  ECR  regular  basic  nonletter  piece/ 
pound  rate  and  receive  a  discount  equal 
to  the  regular  basic  nonletter  piece  rate 
(3.3  ounces  or  less)  minus  the 
automation  basic  letter  piece  rate.  If 
claiming  a  destination  entry  rate,  the 
discount  is  calculated  using  the 
corresponding  rates. 

E700    Package  Services 

E710    Basic  Standards 


E712    Bound  Printed  Matter 

1.0  BASIC  STANDARDS 

1.1  Description 

***** 

[Amend  l.lb  to  read  as  follows:] 

b.  Weigh  no  more  than  15  poimds. 
Pieces  might  be  subject  to  other 
Tninimiim  weights  or  dimensions  based 
on  the  standards  for  specific  rates. 
*•***" 

[Remove  1.4,  POSTNET  Barcodes  or 
Flats.] 

2.0    RATES 

BPM  rates  are  based  on  the  weight  of 
a  single  addressed  piece  or  1  pound, 
whichever  is  higher,  and  the  zone 
(where  applicable)  to  which  the  piece  is 
addressed.  Rate  categories  are  as 
follows: 


[Amend  the  heading  of  item  2.0  by 
adding  "Machinable  Parcels"  and  revise 
the  text  to  read  as  follows:] 
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d.  Barcoded  Discount — Machinable 
Parcels.  The  barcoded  discoimt  applies 
only  to  BPM  machinable  parcels  (see 
C050.4.1)  that  bear  a  correct,  readable 
barcode  under  C850  for  the  ZIP  Code  of 
the  delivery  address.  The  pieces  must  be 
part  of  a  single-piece  rate  mailing  of  50 
or  more  BPM  parcels  or  part  of  a  presort 
rate  mailing  of  at  least  300  BPM  parcels 
prepared  under  M045  and  M720.  The 
barcoded  discount  is  not  available  for 
parcels  mailed  at  Presorted  DDU  or 
DSCF  rates,  or  for  Presorted  DBMC  rate 
mailings  entered  at  an  ASF  other  than 
the  Phoenix.  AZ.  ASF.  Carrier  route  rate 
mail  is  not  eligible  for  the  barcoded 
discount. 

[Add  new  item  2.0e  to  read  as  follows:) 

e.  Barcoded  Discount — Flats.  The 
barcoded  discoimt  allies  only  to  BPM 
flat-size  pieces  that  bear  a  correct, 
readable  ZIP+4  or  delivery  qfttnt 
barcode  (DPBC)  under  C840  Tor  the 
ZIP+4  Code,  or  numeric  DPBC  of  the 
delivery  address.  The  pieces  must  be 
part  of  a  single-piece  rate  mailing  of  50 
or  more  flat-size  pieces  or  part  of  a 
presort  rate  mailing  of  at  least  300  BPM 
flat-size  pieces  prepared  under  M045 
and  M820.  The  barcoded  discount  is  not 
available  for  flat-size  pieces  mailed  at 
Presorted  DDU  rates  or  carrier  route 
rates.  To  qualify  for  the  barcoded 
discount,  the  flat-size  piece  must  meet 
the  flat  sorting  machine  requirements 
under  C820.2.0. 

3.0  ADDITIONAL  STANDARDS  FOR 
PRESORTED  RATES 

3.1  ZIP  Code  Accuracy 

[Amend  3.1  to  clarify  that  signing  a 
postage  statement  certifies  that  the  mail 
meets  the  requirements  for  the  rates 
claimed  to  read  as  follows:] 

All  5-digit  ZIP  Codes  included  in 
addresses  on  pieces  claimed  at 
Presorted  rates  must  be  verified  and 
corrected  within  12  months  before  the 
mailing  date  using  a  USPS-approved 
method.  The  mailer's  signature  on  the 
postage  statement  certifies  that  this 
standard  has  been  met  when  the 
corresponding  mail  is  presented  to  the 
USPS.  This  standard  applies  to  each 
address  individually,  not  a  specific  list 
or  mailing.  An  address  meeting  this 
standard  may  be  used  in  mailings  at  any 
other  rates  to  which  the  standard 
applies  during  the  12-month  period 
after  its  most  recent  update. 

[Redesignate  ciurent  3.2  as  3.3  and  add 
new  3.2  to  show  CASS  certification  for 
automation  rate  mailings  to  read  as 
follows:] 

3.2    CASS  Certificatioii 

Pieces  claiming  the  barcode  discount 
for  flat-size  mail  must  meet  the  address 


quality  and  coding  standards  in  A800 
and  A950. 

[Amend  redesignated  3.3  by  adding 
reference  to  flats  to  read  as  follows:] 

3.3    Preparation 

Pieces  claiming  the  Presorted  rates 
must  be  prepared  under  M045  or  M722 
or,  for  flats  claiming  the  barcode 
discount  imder  M820. 


E713    Media  Mail 

[Redesignate  former  2.0  as  new  1.0.] 
[Redesignate  former  1.0  as  new  2.0  and 
revise  the  title  and  text  to  read  as 
follows:] 

2.0    RATES 

Media  Mail  rates  are  based  on  the 
weight  of  the  piece  without  regard  to 
zone.  The  rate  categories  and  discounts 
are  as  follows: 

a.  Single-Piece  Rate.  The  single-piece 
rate  applies  to  pieces  not  mailed  at  a  5- 
digit  or  basic  rate. 

b.  5-Digit  Presort  Rate.  The  5-digit  rate 
applies  to  pieces  that  meet  the 
additional  requirements  in  3.0  and  are 
prepared  and  presorted  to  5-digit 
scheme  (machinable  parcels  only)  or  5- 
digit  destinations  as  specified  in  M730 
or  M041  and  M045. 

c.  Basic  Presort  Rate.  The  basic  rate 
applies  to  pieces  that  meet  the 
additional  requirements  in  3.0  and  are 
prepared  and  presorted  as  specified  in 
M730  or  M041  and  M045. 

d.  Barcoded  Discount.  The  barcoded 
discount  applies  to  Media  Mail 
machinable  parcels  (see  C050.4.1)  that 
are  included  in  a  mailing  of  at  least  50 
pieces  of  Media  Mail.  The  pieces  must 
be  entered  either  at  single-piece  rates  or 
basic  rates  and  bear  a  correct,  readable 
barcode  for  the  ZIP  Code  shown  in  the 
delivery  address  as  required  by  C850. 
The  barcoded  discount  is  not  available 
for  pieces  mailed  at  5-digit  rates. 

[Revise  the  title  of  3.0  to  read  as 
follows:] 

3.0  ADDITIONAL  STANDARDS  FOR 
PRESORTED  RATES 

3.1  Basic  Information 

[Amend  3.1  to  read  as  follows:] 

A  Presorted  Media  Mail  mailing  must 
contain  a  minimum  of  300  pieces 
claimed  at  any  combination  of  5-digit 
and  basic  rates.  Those  pieces  in  the 
mailing  that  meet  the  5-digit  presort 
requirements  are  eligible  for  the  5-digit 
presort  rate  and  those  pieces  that  meet 
the  basic  presort  requirements  are 
eligible  for  the  basic  rates,  subject  to  the 
preparation  standards  in  M730  or  M045. 
Pieces  in  a  mailing  do  not  need  to  be 


identical  in  size  and  content.  Such 
nonidentical  pieces  may  be  merged, 
sorted  together,  and  presented  as  a 
single  mailing  either  with  the  correct 
postage  affixed  to  each  piece  in  the 
mailing  or  with  postage  paid  with  a 
permit  imprint  if  authorized  by 
Business  Mailer  Support  (BMS),  USPS 
headquarters. 
•        *        *        *        * 

(Revise  the  title  and  text  of  3.3  to  read 
as  follows:] 


3.3  5-Digit  Rate 

To  qualify  for  the  5-digit  rate,  a  piece 
must  be  prepared  and  sorted  to  either  5- 
digit  scheme  (machinable  parcels  only) 
and  5-digit  sacks  under  M730  or  to  5- 
digit  scheme  (machinable  parcels  only) 
and  5-digit  pallets  under  M045.  All 
logical  5-digit  packages  on  pallets  must 
contain  at  least  10  pieces. 
Nonmachinable  parcels  may  qualify  for 
the  5-digit  rate  if  prepared  to  preserve 
sortation  by  5-digit  ZIP  Code  as 
prescribed  by  the  postmaster  of  the 
mailing  office. 

[Revise  the  title  and  text  of  3. 4  to  read    ■ 
as  follows:] 

3.4  Basic  Rate 

All  pieces  prepared  and  sorted  under 
M730  or  M045  that  are  not  eligible  for 
the  5-digit  rate  qualify  for  the  basic  rate. 
Nonmachinable  parcels  may  qualify  for 
the  basic  rate  if  prepared  to  preserve 
sortation  by  BMC  as  prescribed  by  the 
postmaster  of  the  mailing  office. 

[Remove  former  3.5  and  3.6.] 

E714    Library  Mail 

[Redesignate  former  2.0  as  1.0.] 
[Redesignate  former  1.0  as  new  2.0  and 
revise  title  and  text  to  read  as  follows:] 

2.0    RATES 

Library  Mail  rates  are  based  on  the 
weight  of  the  piece  without  regard  to 
zone.  The  rate  categories  and  discoimts 
are  as  follows: 

a.  Single-Piece  Rate.  The  single-piece 
rate  applies  to  pieces  not  mailed  at  a  5- 
digit  or  basic  rate. 

b.  5-Digit  Presort  Rate.  The  5-digit  rate 
applies  to  pieces  that  meet  the 
additional  requirements  of  3.0  and  are 
prepared  and  presorted  to  5-digit 
scheme  (macbdnable  parcels  only)  and 
5-digit  destinations  as  specified  in  M740 
or  M041  and  M045. 

c.  Basic  Presort  Rate.  The  basic  rate 
applies  to  pieces  that  meet  the 
additional  requirement  in  3.0  and  are 
prepared  and  presorted  as  specified  in 
M740  or  M041  and  M045. 

d.  Barcoded  Discovmt.  The  barcoded 
discoimt  applies  to  Library  Mail 
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machinable  parcels  (see  C050.4.1)  that 
are  included  in  a  mailing  of  at  least  50 
pieces  of  Library  Mail.  The  pieces  must 
be  entered  either  at  single-piece  rates  or 
basic  rates  and  bear  a  correct,  readable 
barcode  for  the  ZIP  Code  shown  in  the 
delivery  address  as  required  by  C850. 
The  barcoded  discount  is  not  available 
for  pieces  mailed  at  5-digit  rates. 

[Revise  the  title  of  3.0  to  read  as 
follows:] 

3.0  ADDITIONAL  STANDARDS  FOR 
PRESORTED  RATES 

3.1  Basic  Information 

[Amend  3.1  to  read  as  follows:] 

A  Presorted  Library  Mail  mailing 
must  contain  a  minimum  of  300  pieces 
claimed  at  any  combination  of  5-digit 
and  basic  rates.  Those  pieces  in  the 
mailing  that  meet  the  5-digit  presort 
requirements  are  eligible  for  the  5-digit 
presort  rate,  and  those  pieces  that  meet 
the  basic  presort  requirements  are 
eligible  for  the  basic  rate,  subject  to  the 
preparation  standards  in  M740  or  M045. 
Pieces  in  a  mailing  do  not  need  to  be 
identical  in  size  and  content.  Such 
nonidentical  pieces  may  be  merged, 
sorted  together,  and  presented  as  a 
single  mailing  either  with  the  correct 
postage  affixed  to  each  piece  in  the 
mailing  or  with  postage  paid  with  a 
permit  imprint  if  authorized  by 
Business  Mailer  Support  (BMS),  USPS 
headquarters. 
*        *        •        *        • 

[Revise  the  title  and  text  of  3.3  to  read 
as  follows:] 

3.3  5-Digit  Rate 

To  qualify  for  the  5-digit  rate,  a  piece 
must  be  prepared  and  sorted  to  either  5- 
digit  scheme  (machinable  parcels  only) 
and  5-digit  sacks  under  M740  or  to  5- 
digit  scheme  (machinable  parcels  only) 
and  5-digit  pallets  under  M045.  All 
logical  5-digit  packages  on  pallets  must 
contain  at  least  10  pieces. 
Nonmachinable  parcels  may  qualify  for 
the  5-digit  rate  if  prepared  to  preserve 
sortation  by  5-digit  ZIP  Code  as 
prescribed  by  the  postmaster  of  the 
mailing  office. 

[Revise  the  title  and  text  of  3.4  to  read 
as  follows:] 

3.4  Basic  Rate 

.    All  pieces  prepared  and  sorted  under 
M740  or  M045  that  are  not  eligible  for 
the  5-digit  rate  qualify  for  the  basic  rate. 
Nonmachinable  parcels  may  qualify  for 
the  basic  rate  if  prepared  to  preserve 
sortation  by  BMC  as  prescribed  by  the 
postmaster. 

[Remove  former  3.5  and  3.6.] 


[Remove  E715,  Bulk  Parcel  Post.] 
E751    Parcel  Select 

1.0  BASIC  STANDARDS 

1.1  Definitions 

[Amend  item  l.lb  by  adding  a  sentence 
after  the  first  one  to  read  as  follows:] 

b.  *   *  *  Those  5-digit  machinable 
parcels  not  required  to  be  entered  at  a 
BMC  under  Exhibit  6.0  and  all  3-digit 
noimiachinable  parcels  sorted  to  the  3- 
digit  level  and  claimed  at  the  DSCF  rate 
must  be  deposited  at  an  SCF  listed  in 
L005.  *  *  • 
***** 

1.4    DSCF  and  DDU  Rates 

For  DSCF  and  DDU  rates,  pieces  must 
meet  the  applicable  standards  in  1.0 
through  6.0  and  the  following  criteria: 

[Amend  item  1.4a  by  adding  "5-digit 
scheme"  and  "5-digit"  to  the  first 
sentence  and  adding  a  new  sentence 
between  the  first  and  second  sentences, 
to  read  ais  follows.  The  remainder  of  the 
text  is  unchanged.] 

a.  For  DSCF  rates,  be  part  of  a  mailing 
of  parcels  sorted  to  5-digit  scheme  or  5- 
digit  destinations  and  deposited  at  a 
designated  SCF  under  L005  (or  at  a  BMC 
under  Exhibit  6.0);  addressed  for 
delivery  within  the  ZIP  Code  service 
area  of  that  SCF  under  L005;  and 
prepared  under  M041,  M045,  or  M710. 
Nonmachinable  parcels  sorted  to  3-digit 
ZIP  Code  prefixes  and  claimed  at  a  , 
DSCF  rate  must  be  entered  at  a 
designated  SCF  under  L005  and  are 
subject  to  the  surcharge  in  R700.1.6. 


2.0    PREPARATION 


2.2    Containers 

[Amend  2.2c,  2.2d,  and  2.2e  by  adding 
"3-digit  sack"  after  each  occurrence  of 
"5-digit  sack"  and  adding  "3-digit 
pallet"  after  each  occurrence  of  "5-digit 
pallet"  to  clarify  the  eligibility  of  these 
presort  levels  for  nonmachinable 
parcels.] 
**••«, 

E752    Bound  Printed  Matter 

***** 

3.0    DESTINATION  SECTIONAL 
CENTER  FACILITY  (DSCF)  RATES 
***** 

[Amend  the  title  and  text  of  3.2  to  add 
eligibility  standards  for  Presorted 
automation  flats  to  read  as  follows:] 


3.2    Presorted  and  Automation  Flats 

.  Presorted  flats  and  automation  flats  in 
sacks  for  the  5-digit,  3-digit,  and  SCF 
sort  levels  or  on  pallets  at  the  5-digit 
scheme,  5-digit,  3-digit,  SCF,  and  ASF 
sort  levels  may  claim  DSCF  rates.  The 
mail  must  be  entered  at  the  appropriate 
facility  under  3.1. 


E753    Combining  Package  Services 
Parcels 

[Amend  1.1  by  replacing  "BMC  rates" 
with  "basic  rates."] 


F    Forwarding  and  Related  Services 
FOGO    Basic  Services 

FOlO    Basic  Information 

***** 

4.0  BASIC  TREATMENT 

4.1  General 

[Amend  4.1  to  remove  references  to 
nonstandard  mail  to  read  as  follows:] 

Mail  that  is  undeliverable  as 
addressed  is  forwarded,  returned  to  the 
sender,  or  treated  as  dead  mail,  as 
authorized  for  the  particular  class  of 
mail.  Undeliverable-as-addressed  mail 
is  endorsed  by  the  USPS  with  the  reason 
for  nondelivery  as  shown  in  Exhibit  4.1. 
All  nonmailable  pieces  are  returned  to 
the  sender. 


5.0    CLASS  TREATMENT  FOR 
ANCILLARY  SERVICES 


5.2    Periodicals 

Undeliverable  Periodicals  (including 
publications  pending  Periodicals 
authorization)  are  treated  as  described 
in  the  chart  below  and  under  these 
conditions: 
***** 

[Amend  item  5.2e  to  show  that  the 
nonmachinable  surcharge  can  be 
charged  on  Periodicals  returned  at  First- 
Class  Mail  single-piece  rates  to  read  as    . 
follows:] 

e.  The  publisher  may  request  the 
return  of  copies  of  undelivered 
Periodicals  by  printing  the  endorsement 
"Address  Service  Requested"  on  the 
envelopes  or  wrappers,  or  on  one  of  the 
outside  covers  of  unwrapped  copies, 
immediately  preceded  by  the  sender's 
name,  address,  and  ZIP+4  or  5-digit  ZIP 
Code.  This  endorsement  obligates  the 
publisher  to  pay  return  postage.  Each 
returned  piece  is  charged  the  single- 
piece  Fkst-Class  Mail  or  Priority  Mail 
rate  applicable  for  the  weight  of  the 
piece,  plus  the  nonmachinable 
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surcharge  if  it  applies  (see  E130).  When 
the  address  correction  is  provided 
incidental  to  the  retiim  of  the  piece, 
there  is  no  charge  for  the  correction. 

~*        *        •        *        * 

5.3    Standard  Mail 

Undeliverable  Standard  Mail  is 
treated  as  described  in  the  chart  below 
and  under  these  conditions: 
***** 
(Amend  item  5.3g  to  show  that  the 
nonmachinable  surcharge  is  included  in 
the  calculation  of  the  weighted  fee  for 
returned  pieces  to  read  as  follows:) 

g.  A  weighted  fee  is  charged  when  an 
unforwardable  or  imdeliverable  piece  is 
retiuned  to  the  sender  and  the  piece  is 
endorsed  "Address  Service  Requested" 
or  "Forwarding  Service  Requested."  The 
weighted  fee  is  the  single-piece  First- 
Class  Mail  or  Priority  Mail  rate 
applicable  for  the  weight  of  the  piece, 
plus  the  nonmachinable  surcharge  if  it 
applies  (see  E130),  multiplied  by  2.472 
and  roimded  up  to  the  next  whole  cent 
(if  the  computation  yields  a  fraction  of 
a  cent).  The  weighted  fee  is  computed 
(and  roimded  if  necessary)  for  each 
piece  individually.  Using  "Address 
Service  Requested"  or  "Forwarding 
Service  Requested"  obligates  the  sender 
to  pay  the  weighted  fee  on  all  retiuned 
pieces. 

[Redesignate  ciurent  item  5. 3h  as  5. Si, 
and  add  new  item  5.3h  to  show  that  the 
First-Class  Mail  nonmachinable 
surcharge  is  charged  on  some  retiuued 
pieces  to  read  as  follows:] 

h.  Returned  pieces  endorsed  "Return 
Service  Requested,"  are  charged  the 
single-piece  First-Class  Mail  or  Priority 
Mail  rate  applicable  for  the  weight  of 
the  piece,  plus  the  nonmachinable 
surcharge  if  it  applies  (see  E130). 
***** 

6.0  ENCLOSURES  AND 
ATTACHMENTS 

6.1  Periodicals 

[Amend  6.1  to  show  that  the 
nonmachinable  surcharge  can  be 
charged  on  Periodicals  returned  at  First- 
Class  Mail  single-piece  rates  to  read  as 
follows:] 

Undeliverable  Periodicals  (including 
publications  pending  Periodicals 
authorization)  with  a  nonincidental 
First-Class  Mail  attachment  or  enclosure 
are  returned  at  the  single-piece  First- 
Class  Mail  or  Priority  Mail  rate 
applicable  for  the  weight  of  the  piece, 
plus  the  nonmachinable  siucharge  if  it 
applies  (see  E130).  The  weight  of  the 
attachment  or  enclosiue  is  not  included 
when  computing  the  charges  for  return 
of  the  mailpiece.  Undeliverable 
Periodicals  (including  publications 


pending  Periodicals  authorization)  with 
an  incidental  First-Class  Mail 
attachment  or  enclosure  are  treated  as 
dead  mail  unless  endorsed  "Address 
Service  Requested." 

6.2    Standard  Mail 

(Amend  6.2  to  show  that  the 
nonmachinable  surcharge  can  be 
charged  on  Standard  Mail  returned  at 
First-Class  Mail  single-piece  rates  to 
read  as  follows:] 

Undeliverable,  unendorsed  Standard 
Mail  with  a  nonincidental  First-Class 
Mail  attachment  or  enclosure  is 
returned  at  the  single-piece  First-Class 
Mail  or  Priority  Mail  rate  apphcable  for 
the  weight  of  the  piece,  plus  the 
nonmadiinable  surcharge  if  it  applies 
(see  E130).  The  weight  of  the  First-Class 
Mail  attachment  or  enclosiue  is  not 
included  when  computing  the  charges 
for  retiun  of  the  mailpiece. 
Undeliverable,  unendorsed  Standard 
Mail  with  an  incidental  First-Class  Mail 
attachment  or  enclosing  is  treated  as 
dead  mail. 


F030    Address  Correction.  Address 
Change.  FASTforward.  and  Return 
Services 

1.0  ADDRESS  CORRECTION  SERVICE 

1.1  Purposes 

[Add  a  new  sentence  after  the  first 
sentence  in  1.1  to  clarify  the  conditions 
imder  which  address  notices  are 
provided  to  read  as  follows:) 

*   *   *  Address  corrections  and 
notices  are  not  provided  for  customers 
who  file  a  temporary  change  of  address 
or  for  individuals  at  a  business  address 
(see  F020.1.0).  *   *   * 
***** 

G    General  Information 

GOGG    The  USPS  and  Mailing 
Standards 


0020    Mailing  Standards 


2.0  MAILER  COMPLIANCE  WITH 
STANDARDS 

[Amend  2.1  to  clarify  that  signing  a 
postage  statement  certifies  that  the  mail 
meets  all  standards  for  the  rates 
claimed.) 

2.1  Mailer  Responsibility 

A  mailer  must  comply  with  all 
applicable  postal  standards.  Despite  any 
statement  in  this  document  or  by  any 
USPS  employee,  the  burden  rests  with 
the  mailer  to  comply  with  the  laws  and 
standards  governing  domestic  mail.  For 
mailings  that  require  a  postage 


statement,  the  mailer  certifies 
compliance  with  all  applicable  postal 
standards  when  signing  the 
corresponding  postage  statement. 
Questions  on  mail  classification  and 
special  mail  services  may  be  directed  to 
local  USPS  representatives  (e.g., 
business  mail  entry  managers).  Rates 
and  classification  service  centers 
(RCSCs)  can  help  local  post  offices 
answer  customer  questions  on  mailing 
standards  (G042  lists  the  areas  served  by 
the  RCSCs). 
•        •        *        *        * 

G090    Experimental  Classifications  and 

Rates 

G091    NetPost  Mailing  Online 


4.0  POSTAGE  AND  FEES 

4.1  Postage 

[Revise  4.1  to  show  the  new  automation 
rate  categories  for  First-Class  Mail  and 
Standard  Mail.]  Dociunents  mailed 
during  the  experiment  are  eligible  for 
the  following  rate  categories  only: 

a.  First-Class  Mail  automation  letters 
and  cards  mixed  AADC  rates. 

b.  First-Class  Mail  automation  flats 
mixed  ADC  rates. 

c.  First-Class  Mail  single-piece  rates. 

d.  Regular  Standard  Mail  automation 
letters  mixed  AADC  rates. 

e.  Regular  Standard  Mail  automation 
flats  basic  rates. 

f.  Nonprofit  Standard  Mail 
automation  letters  mixed  AADC  rates. 

g.  Nonprofit  Standard  Mail 
automation  flats  basic  rates. 

*        *        *        *        * 

[Delete  G094  in  its  entirety.  The  Ride- 
Along  becomes  a  permanent 
classification;  the  standards  are  moved 
to  new  E260.] 


L    Labeling  Lists 


L800    Automation  Rate  Mailings 

***** 

(Amend  the  title  and  the  first  sentence 
in  the  sununary  of  L802  by  adding 
"Bound  Printed  Matter"  to  read  as 
follows:] 

L802    BMC/ASF  Entry— Periodicals. 
Standard  Mail,  and  Bound  Printed 
Matter 

Summary 

L802  describes  the  service  area  by 
individual  3-digit  ZIP  Code  prefix  for 
mixed  automation  rate  Periodicals, 
Standard  Mail,  and  Boimd  Printed 
Matter  mailings  entered  at  an  ASF  or 
BMC*  *   * 


«?-j 1    n- 
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[Amend  the  titie  and  the  first  sentence 
in  the  summary  of  L803  by  adding 
"Bound  Printed  Matter"  to  read  as 
follows:] 

L803    Non-BMC/ ASF  Entry- 
Periodicals.  Standard  Mail,  and  Bound 
Printed  Matter 

Sununary 

L803  describes  the  service  area  by 
individual  3-digit  ZIP  Code  prefix  for 
mixed  automation  rate  Periodicals, 
Standard  Mail,  and  Bound  Printed 
Matter  mailings.  *  *  * 
***** 

M    Mail  Preparation  and  Sortation 
MOOD    General  Preparation  Standards 

MOlO    Mailpieces 

ilOll    Basic  Standards 

1.0    TERMS  AND  CONDITIONS 


1.2  Presort  Levels 

***** 

(Amend  1.2e  and  f  by  inserting  "Bound 

Printed  Matter  flats"  to  read  as  follows:] 

e.  5-digit  scheme  carrier  routes  (sacks) 
for  Periodicals  flats  and  irregular 
parcels.  Standard  M«dl  flats  and  Bound 
Printed  Matter  flats:  *   *   * 

f.  5-digit  scheme  (pallets)  for 
Periodicals  flats  and  irregular  parcels. 
Standard  Mail  flats,  and  Bound  Printed 
Matter  flats:  *  *   * 

1.3  Preparation  Instructions 

For  piuposes  of  preparing  mail: 


Amend  item  1.3b  to  show  that  a  full 
etter  tray  can  be  anjrwhere  between 
75%  and  100%  full  (the  preferred 
default  for  presort  software  is  85%):] 
b.  A  full  letter  tray  is  one  in  which 
faced,  upright  pieces  fill  the  length  of 
the  tray  between  75%  and  100%  full. 
*        *        *        *        * 

f.4    Mailing 
Mailings  are  defined  as: 
*        *        *        * 

[Amend  item  1.4b  to  remove  references 
to  the  upgradable  preparation  and  to 
show  that  machinable  and 
nonmachinable  pieces  cannot  be  part  of 
the  same  mailing.  Combine  item  1.4c, 
First-Class  Cards,  with  item  1.4b. 
Redesignate  items  1.4d  through  1.4f  as 
1.4c  through  1.4e,  respectively.) 

b.  First-Class  Mail.  Cards  and  letters 
must  be  prepared  as  separate  mailings 
except  that  they  may  be  sorted  together 
if  each  meets  separate  minimum  volume 
mailing  requirements.  The  following 
types  of  First-Class  Mail  may  not  be  part 
of  the  same  mailing  despite  being  in  the 
same  processing  category: 


(1)  Automation  rate  and  any  other 
type  of  mail. 

(2)  Presorted  rate  and  any  other  type 
of  mail. 

(3)  Single-piece  rate  and  any  other 
type  of  mail. 

(4)  Machinable  and  nonmachinable 
pieces. 
***** 

[Amend  redesignated  item  1.4d, 
Standard  Mail,  to  remove  references  to 
the  upgradable  preparation,  to  show  that 
machinable  and  nonmachinable  pieces 
cannot  be  part  of  the  same  mailing,  and 
to  show  that  ECR  letter  rale  pieces  and 
ECR  nonletter  rate  pieces  cannot  be  part 
of  the  same  mailing.] 

d.  Standard  Mail.  Except  as  provided 
in  E620.1.2,  the  types  of  Standard  Mail 
listed  below  may  not  be  part  of  the  same 
mailing.  See  M041,  M045,  M610,  and 
M620  for  copalletized,  combined,  or 
mixed-rate  mailings. 

(1)  Automation  Enhanced  Carrier 
Route  and  any  other  type  of  mail. 

(2)  Automation  rate  and'any  other 
type  of  mail. 

(3)  Enhanced  Carrier  Route  and  any 
other  t5T)e  of  mail. 

(4)  Enhanced  Carrier  Route  letter  rate 
pieces  and  Enhanced  Carrier  Route 
nonletter  rate  pieces. 

(5)  Presorted  rate  mail  and  any  other 
type  of  mail. 

(6)  Machinable  and  nonmachinable 
pieces. 

(7)  Except  as  provided  by  standard. 
Regular  mail  may  not  be  in  the  same 
mailing  as  Nonprofit  mail,  and 
Enhanced  Carrier  Route  mail  may  not  be 
in  the  same  mailing  as  Nonprofit 
Enhanced  Carrier  Route  mail. 


M012    Markings  and  Endorsements 


2.0    MARKINGS— FIRST-CLASS  MAIL 
AND  STANDARD  MAIL 


2.2    Exceptions  to  Markings 

[Amend  item  2. 2d  to  update  the 
required  MLOCR  markings:] 
Exceptions  are  as  follows: 
***** 

d.  MLOCR  Prepared  Automation 
Mailings.  The  basic  marking  must 
appear  in  the  postage  area  on  each  piece 
as  required  in  2.1a.  The  other  "AUTO" 
marking  described  in  2.1b  must  be 
replaced  by  the  appropriate  identifier/ 
rate  code  marking  described  in  P960  on 
those  pieces  that  have  the  marking 
applied  by  an  MLOCR.  This  seven- 
character  marking  provides  a 
description  of  the  Product  Month 
Designator,  MASS/FASTforward  System 


Identifier,  postage  payment  method,  and 
the  rate  of  postage  affixed  for  metered 
and  precanceled  stamp  mail  or  other 
postage  information  for  permit  imprint, 
meiil. 

3.0    MARKINGS— package' 
SERVICES 

***** 

[Revise  3.3  to  read  as  follows:] 

3.3    Additional  Bound  Printed  Matter 
Markings 

In  addition  to  the  basic  marking  in 
3.1,  each  piece  of  Bound  Printed  Matter 
mailed  at  a  presorted  or  carrier  route 
rate  must  bear  additional  rate  markings. 
The  additional  markings  may  be  placed 
in  the  postage  area  as  specified  in  3.1. 
Alternatively,  these  markings  may  be 
placed  in  the  address  area  on  the  line 
direcUy  above  or  two  lines  above  the 
address  if  the  marking  appears  alone,  or 
if  no  other  information  appears  on  the 
line  with  the  marking  except  postal 
optional  endorsement  line  information 
uinder  M013  or  postal  carrier  route 
package  information  under  M014.  The 
additional  rate  markings  are: 

a.  For  Presorted  rate  mail,  the 
additional  required  marking  is 
"Presorted"  (or  "PRSRT").  For  presorted 
flats  claiming  the  barcoded  discount 
prepared  under  M820,  the  optional 
marking  "AUTO"  may  be  used  in  place 
of  "Presorted"  (or  "PRSRT").  If  the 
"AUTO"  marking  is  not  used,  the 
automation  rate  flats  must  bear  the 
"Presorted"  (or  "PRSRT")  rate  marking.  . 

b.  For  carrier  route  rate  mail,  the 
additional  required  marking  is  "Carrier 
Route  Presort"  (or  "CAR-RT  SORT"). 


4.0    ENDORSEMENTS— DELIVERY 
AND  ANCILLARY  SERVICES 


[Remove  4.5,  OCR  Read  Area.) 

***** 

M020    Packages 

1.0    BASIC  STANDARDS 

*        *        *        *    •    * 

(Amend  the  title  of  1.6  to  include  Media 
Mail  and  Library  Mail  to  read  as 
follows:] 

1.6    Package  Size — Bound  Printed 
Matter,  Media  Mail,  and  Library  Mail 

(Amend  1.6  to  read  as  follows:] 

Each  logical  package  (the  total  group 
of  pieces  for  a  package  destination)  of 
Boimd  Printed  Matter,  Media  Mail,  and 
Library  Mail  must  meet  the  applicable 
minimum  and  maximum  package  size 
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standards  in  M045,  M722.  M730,  M740. 
or  M820.  The  pieces  in  the  logical 
package  must  then  be  secured  in  a 
physical  package  or  packages.  Wherever 
possible,  each  physical  package  for  a 
logical  package  destination  should 
contain  at  least  the  minimiun  package 
size.  The  size  of  each  physical  package 
for  a  specific  logical  package  destination 
may,  however,  contain  the  exact 
package  minimum,  more  pieces  than  the 
package  minimum,  or  fewer  pieces  than 
the  package  minimum  depending  on  the 
size  of  the  pieces  in  the  mailing  or  the 
total  quantity  of  the  pieces  to  that 
destination.  Unless  otherwise  noted,  the 
maximimi  weight  for  packages  in  sacks 
is  20  pounds.  Except  for  mixed  ADC 
packages  and  for  carrier  route  packages 
prepared  in  sacks,  each  physical 
package  of  Bound  Printed  Matter  must 
contain  at  least  two  pieces.  For  carrier 
route  rate  Boimd  Printed  Matter 
prepared  in  sacks,  the  last  physical 
package  to  an  individual  carrier  route 
may  consist  of  a  single  addressed  piece, 
provided  that  all  other  packages  to  that 
carrier  route  destination  contain  at  least 
two  addressed  pieces,  and  that  the  total 
group  of  pieces  to  that  carrier  route  (the 
logical  package)  meets  the  carrier  route 
rate  eligibility  minimum  in  E712. 
Packages  prepared  on  pallets  must  meet 
the  additional  packaging  requirements 
under  M045  and  each  physical  package, 
including  carrier  route  rate  mail,  must 
always  contain  at  least  two  pieces. 


[Amend  the  title  in  2.0  to  show  that  the 
standards  apply  to  all  classes  of  mail.] 

2.0  ADDITIONAL  STANDARDS 

2.1  Cards  and  Letter-Size  Pieces 

Cards  and  letter-size  pieces  are 
subject  to  these  packaging  standards: 

*        •        *        •        • 

[Amend  item  2.1c  to  remove  references 
to  the  upgradable  preparation  for  First- 
Class  Mail  and  Standard  Mail  and  to 
show  that  nonmachinable  and  "manual 
only"  pieces  must  be  packaged  to  read 
as  follows:] 

c.  Packages  must  be  prepared  for  mail 
in  all  less-than-full  trays  and  3-digit 
carrier  routes  trays;  for  nonmachinable 
Presorted  First-Class  Mail;  for 
nonmachinable  Presorted  Standard 
Mail;  for  First-Class  Mail  and  Standard 
Mail  pieces  where  the  mailer  has 
requested  "manual  only"  processing; 
and  for  nonautomation  Periodicals. 


2.2    Flat-Size  Pieces 

[Amend  2.2  to  add  references  to  Media 
Mail  and  Library  Mail  to  read  as 
follows:] 

Packages  of  flat-size  pieces  must  be 
seciire  and  stable  subject  to  the 
following: 

a.  If  placed  on  pallets,  the  specific 
weight  limits  in  M045. 

b.  If  placed  in  sacks: 

(1)  For  Periodicals  and  Standard  Mail, 
the  specific  weight  and  height  limits  in 
1.8. 


(2)  For  Bound  Printed  Matter,  the 
specific  weight  limits  in  M720. 

(3)  For  Media  Mail  and  Library  Mail, 
the  specific  weight  limits  in  M730  and 
M740,  as  applicable. 
***** 

M030    Containers 
M031    Labels 


4.0    PALLET  LABELS 

***** 

[Amend  the  title  and  contents  of  4.9  for 
clarity.) 

4.9    Barcoded  Status 

Pallet  labels  must  indicate  whether 
the  mail  on  the  pallet  is  barcoded,  or  not 
barcoded,  or  both.  Specific  Line  2  label 
information  is  in  M045.  M920,  M930, 
and  M940. 
***** 

5.0    SECOND  LINE  CODES 

The  codes  shown  below  must  be  used 
as  appropriate  on  Line  2  of  sack,  tray,      ^ 
and  pallet  labels. 

[Amend  the  table  in  5.0  to  add  a  second 
line  code  for  manual  letter-size  pieces 
and  nonmachinable  parcels  and  to 
revise  the  entries  for  carrier  routes, 
letters,  and  machinable  parcels.  The 
entries  should  be  inserted  in 
alphabetical  order  to  read  as  follows:] 


Content  type 

[Revise  the  code  for  Carrier  Routes  to  add  a  new  code:) 

Carrier  Routes 

(Revise  ttie  code  for  Letters  to  add  a  new  code:) 

I  ottAfS 

(Revise  the  entry  for  Machinable  to  apply  to  all  classes  and  processing  categories:] 

Machinable 

[Add  a  new  entry  for  manual  processing:) """""J V 

Manual  (cannot  be  processed  on  autornated  equipment  or  mailer  requests  manual  processing) 

Nonmachinable  


Code 


CR-RT  or  CR- 

RTS 

LTR  or  LTRS 

MACH 

MAN  or  MANUAL 

NONMACH 


M032    Barcoded  Labels 

1.0  BASIC  STANDARDS— TRAY  AND 
SACK  LABELS 

1.1  Use 

[Amend.1.1  to  reorganize  the  section 
and  to  show  that  barcoded  tray  labels 
are  required  for  Enhanced  Carrier  Route 
high-density  and  saturation  letters.  Add 
new  "e"  for  Barcoded  Bound  Printed 
Matter  flats.) 

Only  tray  labels  may  be  used  for  trays; 
only  sack  labels  may  be  used  for  sacks. 
Mailer-produced  barcoded  tray  and  sack 
labels  must  meet  the  standards  in  M032. 
Information  on  labels  must  be  machine- 


printed.  Revisions  to  preprinted 
barcoded  labels  (e.g.,  handwritten 
changes)  are  not  permitted.  Labels  must 
be  inserted  completely  into  the  label 
holder  to  ensure  that  they  do  not  fall  out 
during  processing.  The  following  types 
of  mail  must  have  barcoded  tray  or  sack 
labels: 

a.  Automation  First-Class  Mail, 
Periodicals,  and  Standard  Mail  letter- 
size  and  flat-size  pieces. 

b.  First-Class  Mail  flat-size  pieces  co- 
trayed  imder  M910. 

c.  Periodicals  and  Standard  Mail  flat- 
size  pieces  co-sacked  imder  M910  or 
M920. 


d.  Standard  Mail  Enhanced  Carrier 
Route  high-density  and  saturation  letter- 
size  pieces.  (Barcoded  tray  labels  are  not 
required  for  letter-size  pieces  mailed  at 
the  nonletter  rate.) 

e.  Barcoded  Bound  Printed  Matter 
flat-size  pieces. 

*        *        *        *        * 

Exhibit  1.3a    3-Digit  Content  Identifier 
Numbers 

[Amend  Exhibit  1.3a  by  adding  new 
categories  and  Content  Identifier 
Numbers.  Also,  in  the  hiunan-readable 
content  line  for  First-Class  Mail  and 
Standard  Mail  letters,  replace  "LTRS" 


^  ^\        rkf^r^rk    /TK-.1...      —as  J      D««««««lrK4«^4v«c 
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with  "LTR"  and  "CR-RTS"  with  "CR- 
RT."  The  footnotes  are  unchanged.] 


Class  and  mailing 


HRST-CLASS  MAIL 

(For  "FCM  Letters— Automation,"  in  the  human-readable  content  line,  replace  "LTRS"  with  "LTR"  and 
"CR-RTS"  with  "CR-RT"  for  all  entries.  Amend  the  human-readable  content  line  for  the  5-digit  carrier 
routes  tray  for  consistency:). 

5-digit  carrier  routes  trays  


[For  "FCM  Letters— Presorted  (Basic  Preparation),"  change  the  title  and  human-readable  content  line  in- 
formation.] 
FCM  Letters— Presorted  Nonmachinable  (requires  or  requests  manual  processing): 

5-digit  trays  ^ 

3-digit  trays ■ 

ADC  trays  


Mixed  ADC  trays 


CIN 


264 


267 
269 
270 

268 


[Delete  the  entry  for  "FCM  Letters— Presorted(Nonautomation  Processing)."] 


[For  "FCM  Letters— Presorted  (Upgradable  Preparation),"  change  the  title  and  human-readable  content 
line  information  to  read  as  follows:] 
FCM  Letters— Presorted  Machinable: 

5-digit  trays • • 

3-digit  trays v 

AADC  trays • • ■ • 


Mixed  AADC  trays 


STANDARD  MAIL 

[For  "Enhanced  Canier  Route  Letters— Automation,"  in  the  human-readable  content  line,  replace 
"LTRS"  with  "LTR"  and  "CR-RTS"  with  "CR-RT'  for  all  entries.  Amend  the  human-readable  content 
line  for  the  5-digit  earner  routes  tray  for  consistency:] 

5-digit  carrier  routes  trays  - • 


[For  "Enhanced  Carrier  Route  Letters— Nonautomation,"  change  the  title  and  human-readable  content 
line  information  to  show  that  saturation  and  high-density  letters  must  be  barcoded  to  read  as  follows:] 
Enhanced  Canier  Route  Letters— Barcoded: 

Saturation  rate  trays ' 

High  density  rate  trays  • • • ■'■'• 

Basic  rate  trays • • • 

5-digit  carrier  routes  trays  ■ 


3-digit  carrier  routes  trays 


[Add  the  following  entry  for  ECR  letters  that  are  not  barcoded  but  are  machinable  (for  mailers  who 

choose  not  to  t>arcode  their  machinable  pieces):] 

Enhanced  Carrier  Route  Letters — Nonautomation  (Not  Barcoded  but  Machinable): 

Saturation  rate  trays ■ 


High  density  rate  trays  

Basic  rate  trays 

5-digit  earner  routes  trays 
3-digit  canier  routes  trays 


[Add  the  following  entry  for  ECR  letters  that  are  not  machinable  (regardless  of  whether  the  pieces  are 

barcoded):] 

Enhanced  Carrier  Route  Letters— Nonautomation  (Nonmachinable): 

Saturation  rate  trays 


High  density  rate  trays 


Human-readable  con- 
tent line 


FCM  LTR  5D  CR-RT 
BC 


FCM  LTR  5D  MANUAL 
FCM  LTR  3D  MANUAL 
FCM  LTR  ADC  MAN- 
UAL 

FCM  LTR  MANUAL 
WKG 


252 
255 
258 

260 


564 


557 
557 
557 
564 

565 


569 
569 
569 
567 
568 


608 
608 


FCM  LTR  5D  MACH 

FCM  LTR  3D  MACH 

FCM  LTR  AADC 

MACH 

FCM  LTR  MACH  WKG 


STD  LTR  5D  CR-RT 
BC 


STD  LTR  BC  WSS  (1) 

STD  LTR  BC  WSS  (1) 

STD  LTR  BC  LOT  (1) 

STD  LTR  5D  CR-RT 

BC 

STD  LTR  30  CR-RT 

BC 


STD  LTR  MACH  WSS 

(1) 

STD  LTR  MACH  WSH 

(1) 

STD  LTR  MACH  LOT 

(1) 

STD  LTR  5D  CR-RT 

MACH 

STD  LTR  3D  CR-flT 

MACH 


STD  LTR  MAN  WSS 

(1) 

STD  LTR  MAN  WSH 

(1) 
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Class  and  mailing 


Basic  rate  trays 

5-<J«git  carrier  routes  trays 
3-digit  carrier  routes  trays 


[For  "STD  Letters— Automation. "  in  the  human-readable  content  line,  replace  "LTRS"  with  "LTR"  for  all 
entries.] 

[For  "STD  Letters— Presorted  (Basic  Preparation)"  change  the  title  and  the  human-readabte  content  line 

infonnation  to  read  as  foilows:] 

STD  Letters— Presorted  t>tonmachinaWe  (requires  or  requests  manual  processing): 

5-digit  trays 

3-digit  trays - 

ADC  trays  - 

Mixed  AIX;  trays  


[Delete  the  entry  for  "STD  Letters— Presorted  (Nonautomation  Processing).'1 


[For  "STD  Letters— Presorted  (Upgradable  Preparation)."  change  the  title  and  the  human-readabte  con- 
tent lines  information  to  read  as  follows:) 
STD  Letters— Presorted  Machinabte: 

5-digit  trays  ; • 

3-digit  trays ■  ■ 

AADC  trays 


CIN 


608 
609 
611 


604 
606 
607 

605 


IMixed  AADC  trays 


PACKAGES  SERVICES 

[Add  the  foHowing  entries  for  "Bound  Printed  Matter  Flats— Automation"  to  read  as  foltows:] 
Bound  Primed  Matter  Flats— Automation: 

5-digit  sacks 

3-digi1  saclis 

SCF  sacks  

ADC  sacks - 

Mixed  ADC  sacks 


[Reptece  the  entries  for  Media  Mail  and  Ubrary  Mail  Flats  to  read  as  foltows:] 
Media  Mail  and  Library  Mail  Flats— Presorted: 

5-digit  sacks 


Human-readable  con- 
tent line 


STD  LTR  MAN  LOT 

(1) 

STD  LTR  5D  CR-RT 

MAN 

STD  LTR  3D  CR-RT 

MAN 


STD  LTR  5D  MANUAL 
STD  LTR  3D  MANUAL 
STD  LTR  ADC  MAN- 
UAL 

STD  LTR  MANUAL 
WKG 


552 
555 
558 

560 


635 
636 
637 
638 
639 


3-digit  sacks 
ADC  sacks  .. 


Mixed  ADC  sacks 


[Replace  the  entries  for  Media  Mail  and  Ubrary  Mail  Irregular  Parcels  to  read  as  foltows:] 
Media  Mail  and  Library  Mail  Irregular  Parcels— Presorted: 

5-digit  sctieme  sacks • 

5-dtgit  sacks • 

3-digit  sacks 

ADC  sacks 

Mixed  ADC  sacks 


[Replace  the  entries  for  Media  Mail  and  Library  Mail  Machinabte  Parcels  to  read  as  foltows:] 
Media  Mail  and  Library  Mail  Machinabte  Parcels— Presorted: 

5-digit  scheme  sacks 

5-digit  scheme  

ASF  sacKs  - 

BMC  sacks  

Mixed  BMC  sacks 


649 

650 
651 

653 


STD  LTR  5D  MACH 

STD  LTR  3D  MACH 

STD  LTR  AADC 

MACH 

STD  LTR  MACH  WKG 


PSVC  FLTS  5D  BC 
PSVC  FLTS  3D  BC 
PSVC  FLTS  SCF  BC 
PSVC  FLTS  ADC  BC 
PSVC  FLTS  BC  WKG 


690 
690 
691 
692 
694 


[Add  the  foltowing  entry  for  "Parcel  Post— tnregular  (Nonmachinabte)  Parcels"  to  read  as  foltows:] 
3-digit  sacks 


680 
680 
682 
683 
684 


691 


PSVC  FLTS  5D  NON 

BC 

PSVC  FLTS  3D  NON 

PSVC  FLTS  ADC  NON 

BC 

PSVC  FLTS  NON  BC 

WKG 


PSVC  IRREG  5D  SCH 
PSVC  IRREG  5D 
PSVC  IRREG  3D 
PSVC  IRREG  ADC 
PSVC  IRREG  WKG 


PSVC  MACH  5D  SCH 
PSVC  MACH  5D 
PSVC  MACH  ASF 
PSVC  MACH  BMC 
PSVC  MACH  WKG 


PSVC  IRREG  3D 
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2.0    ADDITIONAL  STANDARDS— 
BARCODED  TRAY  LABELS 


2.4    Barcode 

The  label  barcode  must  meet  these 
specifications: 

[Amend  item  2.4b  to  replace  references 
to  upgradable  mail  with  references  to 
machinable  mail.] 

b.  Information.  The  barcode  must 
represent: 

(1)  The  5-digit  ZIP  Code  destination  of 
the  tray  (for  trays  with  a  3-digit 
destination,  this  is  the  3-digit  ZIP  Code 
prefix  followed  by  two  zeros); 

(2)  The  3-digit  content  identifier 
number  (CIN)  applicable  to  the  content 
of  the  tray  in  Exhibit  1.3a;  and 

(3)  The  applicable  2-digit  USPS 
processing  code.  The  2-digit  processing 
code  "01"  is  used  for  automation  rate 
and  machinable  letters.  The  2-digit 
processing  code  "01"  also  is  used  for 
First-Class  Mail  automation  rate  flats 
and  for  First-Class  Mail  co-trayed 
automation  rate  and  Presorted  rate  flats. 
The  processing  code  "07"  is  used  for  all 
other  mail. 

14033    Sacks  and  Trays 


2.0  FIRST-CLASS  MAIL. 
PERIODICALS,  AND  STANDARD  MAIL 

2.1  Letter  Tray  Preparation 

[Revise  2.1  in  its  entirety  to  reorganize 
and  clarify  the  standards  for  letter  trays 
to  read  as  follows:] 
Letter  trays  are  prepared  as  follows: 

a.  Subject  to  availability  of 
equipment,  standard  managed  mail 
(MM)  trays  must  be  used  for  all  letter- 
size  mail,  except  that  extended  MM 
(EMM)  trays  must  be  used  when 
available  for  letter-size  mail  that 
exceeds  the  inside  dimensions  of  MM 
trays  defined  in  1.3.  When  EMM  trays 
are  not  available  for  those  larger  pieces, 
they  must  be  placed  in  MM  trays, 
angled  back,  or  placed  upright 
perpendicular  to  the  length  of  the  tray 
in  row(s)  to  preserve  their  orientation. 

b.  Pieces  must  be  "faced"  (oriented 
with  all  addresses  in  the  same  direction 
with  the  postage  area  in  the  upper 
right). 

c.  Each  tray  prepared  must  be  filled 
before  filling  the  next  tray,  with  the 
contents  in  multiple  trays  relatively 
balanced.  When  preparing  full  trays, 
mailers  must  fill  all  possible  2-foot  trays 
first;  if  there  is  mail  remaining  for  the 
presort  destination,  then  mailers  must 
use  a  combination  of  1-foot  and  2-foot 


trays  that  results  in  the  fewest  total 
niunber  of  trays. 

d.  For  presort  destinations  that  do  not 
require  full  trays,  pieces  are  placed  in  a 
less-than-full  tray. 

e.  Mailers  must  use  as  few  trays  as 
possible  without  jeopardizing  rate 
eligibility.  For  instance,  a  mailer  will 
never  have  two  1-foot  trays  to  a  single 
destination;  instead,  that  mail  must  be 
placed  in  a  single  2-foot  tray.  A  1-foot 
tray  is  prepared  only  if  it  is  a  full  tray 
with  no  overflow;  or  if  there  is  less  than 
1  foot  of  mail  for  that  destination;  or  if 
the  overflow  from  a  full  2-foot  tray  is 
less  than  1  foot  of  mail. 

f.  Each  tray  must  bear  the  correct  tray 
label. 

g.  Each  tray  must  be  sleeved  and 
strapped  imder  1.5  and  1.6. 

h.  If  a  mailing  is  prepared  using  an 
MLOCR/barcode  sorter  and  is  submitted 
with  standardized  documentation,  then 
pieces  do  not  have  to  be  grouped  by  3- 
digit  ZIP  Code  prefix  (or  by  3-digit 
scheme,  if  applicable)  in  AADC  trays,  or 
by  AADC  in  mixed  AADC  trays. 


M040    Pallets 

M041    General  Standards 


5.0    PREPARATION 

***** 

5.2    Required  Preparation 

These  standards  apply  to: 

[Amend  item  5.2a  to  show  that  letter 
trays  on  pallets  can  be  measiu-ed  by 
linear  feet  in  addition  to  the  niunber  of 
layers  of  trays.) 

a.  Periodicals,  Standard  Mail,  and 
Package  Services  (except  for  Parcel  Post 
mailed  at  BMC  Presort,  OBMC  Presort, 
DSCF,  and  DDU  rates).  A  pallet  must  be 
prepared  to  a  required  sortation  level 
when  there  are  500  poimds  of  packages, 
sacks,  or  parcels  or  72  linear  feet  or  6 
layers  of  letter  trays.  For  packages  of 
Periodicals  flats  and  irregular  parcels 
and  packages  of  Standard  Mail  flats  on 
pallets  that  are  prepared  under  the 
standards  for  package  reallocation  to 
protect  the  SCF  pallet  (M045.4.0),  not 
all  mail  for  a  5-digit  scheme  carrier 
routes,  5-digit  scheme,  5-digit  carrier 
routes,  or  5-digit  pallet  or  for  a  merged 
5-digit  scheme,  merged  5-digit,  or  3- 
digit  pallet  is  required  to  be  on  that 
corresponding  pallet  level.  For  packages 
of  Standard  Mail  flats  on  pallets 
prepared  under  the  standards  for 
package  reallogation  to  protect  the  BMC 
pallet  (M045.5.0),  not  all  mail  for  a 
required  ASF  pallet  must  be  on  an  ASF 
pallet.  Mixed  ADC  or  mixed  BMC 
pallets  of  sacks,  trays,  or  machinable 


parcels,  as  appropriate,  must  be  labeled 
to  the  BMC  or  ADC  (as  appropriate) 
serving  the  post  office  where  mailings 
are  entered  into  the  mailstream.  The 
processing  and  distribution  manager  of 
that  facility  may  issue  a  written 
authorization  to  the  mailer  to  label 
mixed  BMC  or  mixed  ADC  pallets  to  the 
post  office  or  processing  and 
distribution  center  serving  the  post     > 
office  where  mailings  are  entered.  These 
pallets  contain  all  mail  remaining  after 
required  and  optional  pallets  are 
prepared  to  finer  sortation  levels  imder 
M045,  as  appropriate. 
***** 

5.3    Minimum  Load 

These  standards  apply  to: 

[Revise  item  5.3a  to  show  that  letter 
trays  qn  pallets  can  be  measiued  by 
linear  feet  in  addition  to  the  number  of 
layers  of  trays.] 

a.  Periodicals,  Standard  Mail,  and 
Package  Services  (except  for  Parcel  Post 
mailed  at  BMC  Presort,  OBMC  Presort, 
DSCF,  and  DDU  rates).  In  a  single 
mailing,  the  minimum  load  per  pallet  is 
250  pounds  of  packages,  parcels,  or 
sacks;  or  36  linear  feet  or  three  layers  of 
letter  trays.  In  a  mailing  or  mailing  job 
presented  for  acceptance  at  a  single 
postal  facility,  one  overflow  pallet  with 
less  than  the  required  minimum  may  be 
prepared  for  mail  destinating  in  the 
service  area  of  the  entry  facility;  that 
pallet  must  be  properly  labeled  under 
M045.  Exceptions:  There  is  no 
minimum  load  for  pallets  entered  at  a 
destination  delivery  luiit  if  the  mail  on    . 
those  pallets  is  for  that  imit's  service 
area.  For  mail  entered  at  an  SCF,  the 
SCF  manager  must  authorize  in  writing 
preparation  of  any  5-digit,  3-digit,  or 
SCF  pallet  containing  less  than  the 
minimiun  required  load  if  the  mail  on 
those  pallets  is  for  that  SCF's  service 
area. 


5.6    Mail  on  Pallets 

These  standards  apply  to  mail  on 
pallets: 

*        *        *        *        * 

[Redesignate  items  5.6d  through  5.6h  as 
items  5.6e  through  5.6i,  respectively. 
Add  new  item  5.6d  to  show  that  letter 
trays  on  pallets  are  measiued  by  linear 
feet  or  by  the  number  of  layers  of  trays.] 

d.  For  determining  minimum  pallet 
volume,  mail  in  letter  trays  is  measured 
in  full  layers  of  trays  or  in  linear  feet. 
A  2-foot  tray  equals  2  linear  feet;  a  1- 
foot  tray  equals  1  linear  foot. 
***** 

M045    Palletized  Mailings 
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3.0    PALLET  PRESORT  AND 
LABELING 


3.2    Standard  Mail  Packages.  Sacks. 
Irregular  Parcels,  or  Trays  on  Pallets 

Mailers  must  prepare  pallets  in  the 
sequence  listed  below,  except  that 
mailings  of  sacks  and  trays  must  be 
prepared  beginning  with  3.2c  (because 
scheme  sort  is  not  permitted).  Pallets 
must  be  labeled  according  to  the  Line  1 
and  Line  2  information  listed  below  and 
under  M031.  At  the  mailer's  option, 
packages  of  Standard  Mai!  flats  may  be 
palletized  using  the  advanced  presort 
options  under  M920,  M930.  or  M940. 

(Amend  item  3.2c  to  show  that  pallets 
of  carrier  route  letters  must  show  on 
Line  2  of  the  pallet  label  whether  the 
pieces  are  barcoded  or  not  barcoded  to 
read  as  follows:) 

c.  5-Digit  Carrier  Routes.  Required  for 
sacks  and  packages:  optional  for  trays. 
May  contain  only  carrier  rou*"  rate  mail 
for  the  same  5-digit  ZIP  Ck}de. 

(1)  Line  1:  use  city,  state  abbreviation, 
and  5-digit  ZIP  Code  destination  (see 
M031  for  mihtary  mail). 

(2)  Line  2:  For  flats  and  irregulars, 
"STD  FLTS"  or  "STD  IRREG  ";  followed 
by  "CARRIER  ROUTES"  or  "CR-RTS. " 
For  trays,  "STD  LTRS";  followed  by 
"CARRIER  ROUTES"  or  "CR-RTS"; 
followed  by  "BC"  if  the  pallet  contains 
barcoded  letters;  followed  by  "MACH" 
if  the  pallet  contains  machinable  letters; 
followed  by  "MAN"  if  the  pallet 
contains  noiunachinable  letters. 
***** 

[Amend  items  3.2f  through  3.2)  to  show 
that  pallets  that  trays  of  letters  must 
indicate  on  Line  2  of  the  pallet  label 
whether  the  pieces  are  barcoded  ("BC"), 
machinable  ("MACH").  or 
nonmachinable  ("MAN"):) 

f.  3-Digit.  Optional.  May  contain 
carrier  route  rate,  automation  rate,  and/ 
or  Presorted  rate  mail. 

(1)  Line  1:  use  L002,  Column  A. 

(2)  Line  2:  For  flats  and  irregulars. 
"STD  FLTS  3D"  or  "STD  IRREG  3D"; 
foUowed  by  "BARCODED"  or  "BC"  if 
the  pallet  contains  automation  rate  mail; 
followed  by  "NONBARCODED"  or 
"NBC"  if  the  pallet  contains  Presorted 
rate  and/or  carrier  route  rate  mail.  For 
letters.  "STD  LTRS  3D";  followed  by 
"BC"  if  the  pallet  contains  barcoded 
letters;  followed  by  "MACH"  if  the 
pallet  contains  machinable  letters; 
foUowed  by  "MAN"  if  the  pallet 
contains  nonmachinable  letters. 

g.  SCF.  Required.  May  contain  carrier 
route  rate,  automation  rate,  and/or 
Presorted  rate  mail. 

(1)  Line  1:  use  L002.  Column  C. 


(2)  Line  2:  For  flats  and  irregulars. 
"STD  FLTS  SCF"  or  "STD  IRREG  SCF"; 
followed  by  "BARCODED"  or  "BC"  if 
the  pallet  contains  automation  rate  mail; 
followed  by  "NONBARCODED"  or 
"NBC"  if  the  pallet  contains  Presorted 
rate  and/or  carrier  route  rate  mail.  For 
letters,  "STD  LTRS  SCF";  followed  by 
"BC"  if  the  pallet  contains  barcoded 
letters;  followed  by  "MACH"  if  the 
pallet  contains  machinable  letters; 
followed  by  "MAN"  if  the  pallet 
contains  nonmachinable  letters. 

h.  ASF.  Required,  except  that  an  ASF 
sort  may  not  be  required  if  using 
package  reallocation  for  flats  to  protect 
the  BMC  pallet  under  5.0.  May  contain 
carrier  route  rate,  automation  rate,  and/ 
or  Presorted  rate  mail.  Sort  ADC 
packages,  trays,  or  sacks  to  ASF  pallets 
based  on  the  "label  to"  ZIP  Code  for  the 
ADC  destination  of  the  package,  tray,  or 
sack  in  L004  (letters  or  flats)  or  L603 
(irregular  parcels).  Sort  AADC  trays  to 
ASF  pallets  based  on  the  "label  to"  ZIP 
Code  for  the  AADC  destination  of  the 
tray  in  L801.  See  E650.5.0  for  additional 
requirements  for  DBMC  rate  eligibility. 

(1)  Line  1:  use  L602. 

(2)  Line  2:  For  flats  and  irregulars, 
"STD  FLTS  ASF'  or  "STD  IRREG  ASF"; 
followed  by  "BARCODED  "  or  "BC"  if 
the  pallet  contains  automation  rate  mail; 
followed  by  "NONBARCODED"  or 
"NBC"  if  the  pallet  contains  Presorted 
rate  and/or  carrier  route  rate  mail.  For 
letters,  "STD  LTRS  ASF";  followed  by 
"BC"  if  the  pallet  contains  barcoded 
letters;  followed  by  "MACH"  if  the 
pallet  contains  machinable  letters; 
followed  by  "MAN"  if  the  pallet 
contains  nonmachinable  letters. 

i.  BMC.  Required.  May  contain  carrier 
route  rate,  automation  rate,  and/or 
Presorted  rate  mail.  Sort  ADC  packages, 
trays,  or  sacks  to  BMC  pallets  based  on 
the  "label  to"  ZIP  Code  for  the  ADC 
destination  of  the  package,  tray,  or  sack 
in  L004  (letters  or  flats)  or  L603 
(irregular  parcels).  Sort  AADC  trays  to 
BMC  pallets  based  on  the  "label  to"  ZIP 
Code  for  the  AADC  destination  of  the 
tray  in  L801.  See  E650.5.0  for  additional 
requirements  for  DBMC  rate  eligibility. 

(1)  Line  1:  use  L601. 

(2)  Line  2:  For  flats  and  irregidars, 
"STD  FLTS  BMC"  or  "STD  IRREG 
BMC";  followed  by  "BARCODED"  or 
"BC"  if  the  pallet  contains  automation 
rate  mail;  followed  by 
"NONBARCODED"  or  "NBC"  if  the 
pallet  contains  Presorted  rate  and/or 
carrier  route  rate  mail.  For  letters,  "STD 
LTRS  BMC";  followed  by  "BC"  if  the 
pallet  contains  barcoded  letters; 
followed  by  "MACH"  if  the  pallet 
contains  machinable  letters;  followed  by 
"MAN"  if  the  pallet  contains 
nonmachinable  letters. 


j.  Mixed  BMC  (for  sacks  and  trays  on 
pallets  only).  Optional.  May  contain 
carrier  route  rate,  automation  rate,  and/ 
or  Presorted  rate  mail. 

(1)  Line  1:  use  "MXD"  followed  by 
the  information  in  L601,  Column  B,  for 
the  BMC  serving  the  3-digit  ZIP  Code 
prefix  of  the  entry  post  office  (label  to 
plant  serving  entry  post  office  if 
authorized  by  the  processing  and 
distribution  manager). 

(2)  Line  2:  For  flats  and  irregulars, 
"STD  FLTS"  or  "STD  IRREG";  followed 
by  "BARCODED"  or  "BC"  if  the  pallet 
contains  automation  rate  mail;  followed 
by  "NONBARCODED"  or  "NBC"  if  the 
pallet  contains  Presorted  rate  and/or 
carrier  route  rate  mail;  followed  by 
"WKG."  For  letters,  "STD  LTRS"; 
followed  by  "BC"  if  the  pallet  contains 
barcoded  letters;  followed  by  "MACH" 
if  the  pallet  contains  machinable  letters; 
followed  by  "MAN"  if  the  pallet 
contains  nonmachinable  letters; 
followed  by  "WKG." 

(Revise  title  of  3.3  to  read  as  follows  and 
amend  items  a.  b.  c,  and  e  to  add  BPM 
in  the  first  sentence  in  front  of  flats  to 
show  that  this  sort  level  is  for  Bound 
Printed  Matter  only:) 

3.3  Package  Service  Flats— Packages 
and  Sacks  on  Pallets 

***** 

[Revise  the  title  of  3.4  to  read  as 
follows:] 

3.4  Package  Services  Irregular 
Parcels— Packages  and  Sacks  on  Pallets 

***** 

[Revise  the  title  of  3.5  to  read  as 
follows:) 

3.5  Machinable  Parcels— Standard 
Mail  and  Package  Services 

***** 

[Remove  3.6,  Presorted  Media  Mail  and 
Library  Mail.) 
***** 

[Amend  12.0  by  adding  "and  3-digit" 
following  each  mention  of  5-digit 
scheme  or  5-digit  and  revise  to  read  as    ' 
follows:) 

12.0  PARCEL  POST  DSCF  RATES- 
PARCELS  ON  PALLETS 

12.1  Basic  Preparation,  Parcels  on 
PaUets 

Unless  prepared  under  12.2,  or  in 
sacks  under  M710,  mail  must  be 
prepared  for  the  DSCF  rate  as  follows: 

a.  General.  Parcels  for  each  SCF  area 
must  be  sorted  to  5-digit  scheme.  5- 
digit.  or  3-digit  (nonmachinable) 
destinations  on  pallets.  For  purposes  of 
this  section,  the  term  "pallets"  includes 
preparation  of  parcels  directly  on  pallets 
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and  in  pallet  boxes  on  pallets.  Except 
when  prepared  under  12.2,  each  5-digit 
scheme,  5-digit,  and  3-digit  pallet  miist 
meet  a  minimiun  volume  requirement 
imder  one  of  the  criteria  in  12.2b. 
Machinable  and  nonmachinable  pieces 
may  be  combined  on  the  same  pallet  or 
in  the  same  overflow  sack  when  sorted 
to  5-digit  scheme  or  5-digit  destinations. 
In  a  single  mailing  mailers  may  prepare 
some  pallets  imder  the  minimum 
volume  requirement  in  12.lb(l)  and 
some  pallets  imder  the  minimiun 
volume  requirement  in  12.lb(2).  A 
mailing  entered  at  a  destination  SCF 
facility  containing  pallets  prepared 
under  12.1  also  may  include  mail  that 
is  sacked  for  the  DSCF  rate  under  M710. 
Double  stacking  is  permitted  if  the 
requirements  of  M041  are  met. 

b.  Minimiun  volume.  The  minimum 
volume  per  5-digit  scheme,  5-digit,  and 
3-digit  pallet  can  be  met  in  one  of  the 
following  ways: 

(1)  Pieces  may  be  placed  on  5-digit 
scheme,  5-digit,  and  3-digit  pallets,  each 
containing  at  least  50  pieces  and  250 
pounds. 

(2)  Pieces  may  be  placed  on  5-digit 
scheme.  5-digit,  and  3-digit  pallets,  each 
having  a  minimum  height  of  36  inches 
of  mail  (excluding  the  height  of  the 
pallet)  (see  M041). 

c.  Overflow.  After  filling  a  pallet(s)  to 
a  5-digit  scheme,  5-digit,  or  3-digit 
destination,  any  remaining  pieces  that 
do  not  meet  the  minimum  pallet 
requirements  may  be  prepared  in  one  of 
the  following  ways.  One  or  both 
methods  may  be  used  in  a  single 
mailing: 

(1)  Placed  in  5-digit  scheme,  5-digit, 
or  3-digit  overflow  sacks  (no  minimum 
number  of  pieces  per  sack)  that  are 
labeled  in  accordance  with  the  5-digit 
scheme,  5-digit  or  3-digit  sacking 
requirements  for  the  DSCF  rate  in  M710. 
Overflow  pieces  sacked  in  this  manner 
are  eligible  for  the  DSCF  rates. 

(2)  Placed  on  a  5-digit  scheme,  5-digit, 
or  3-digit  pallet  labeled  under  12. id  that 
does  not  meet  the  minimums  for  the 
DSCF  rate.  Overflow  pieces  palletized  in 
this  manner  are  not  eligible  for  the 
DSCF  rates  but  are  eligible  for  the 
DBMC  rates. 

d.  5-digit  scheme  pallet  labeling: 
(1)  Line  1:  use  L606,  Column  B. 

,    (2)  Une  2:  "PSVC  P/^CELS  5D  SCH." 

e.  5-digit  pallet  labeling: 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  destination  of  contents. 

(2)  Line  2:  "PSVC  PARCELS  5D." 
1  f.  3-digit  pallet  labeling: 

(1)  Line  1:  use  L002,  Column  C. 

(2)  Une  2:  "PSVC  PARCELS  3D." 

g.  Separation.  If  sacks  prepared  under 
M710  are  included  in  the  same  mailing 
as  pallets  prepeired  under  this  section,  at 


the  time  of  acceptance  the  mailer  must 
separate  sacks  that  are  overflow  from 
pedletized  mail  from  those  sacks  that  are 
prepared  under  the  provisions  of  M710. 

12.2    Alternate  Preparation,  Parcels  on 
Pallets 

DSCF  rate  mailings  not  prepared 
under  12.1  may  be  prepared  as  follows: 

a.  General.  All  DSCF  rate  mail  in  the 
mailing  must  be  sorted  to  5-digit- 
scheme,  5-digit,  or  3-digit 
(nonmachinable)  destinations  under 
12.2  (i.e.,  mail  prepared  under  12.1  and 
mail  sacked  under  M710  must  not  be 
included  in  a  mailing  prepared  under 
12.2).  For  purposes  of  this  section,  the 
term  "pallets','  includes  preparation  of 
parcels  directly  on  pallets  and 
preparation  of  parcels  in  pallet  boxes  on 
pallets.  Machinable  and  noiunachinable 
pieces  may  be  combined  on  the  same 
pallet  when  sorted  to  5-digit  scheme  or 
5-digit  destinations.  Double  stacking  is 
permitted  if  the  requirements  of  M041 
are  met. 

b.  Minimum  volume.  To  qualify  for 
the  DSCF  rate,  no  pallet  may  contain 
fewer  than  35  pieces  and  200  pounds, 
and  for  the  entire  mailing  the  average 
number  of  DSCF  rate  pieces  per  5-digit 
scheme,  5-digit,  or  3-digit 
(nonmachinable)  must  be  at  least  50. 

c.  Overflow.  After  filling  pallets  to  a 
5-digit  scheme,  5-digit  or  3-digit 
destinations,  any  remaining  pieces  that 
do  not  meet  the  minimum  pallet 
requirements  may  be  prepared  in  one  of 
the  following  ways.  One  or  both 
methods  may  be  used  in  a  single 
mailing: 

(1)  Placed  in  5-digit  scheme,  5-digit, 
or  3-digit  overflow  sacks  (no  minimum 
number  of  pieces  per  sack)  that  are 
labeled  in  accordance  with  the  DSCF 
sacking  requirements  in  M710. 
Overflow  pieces  sacked  in  this  maimer 
are  eligible  for  the  DSCF  rates. 

(2)  Placed  on  a  5-digit  scheme,  5-digit, 
or  3-digit  pallet  labeled  under  12. 2d  that 
does  not  meet  the  minimums  for  the 
DSCF  rate.  Overflow  pieces  palletized  in 
this  maimer  are  not  eligible  for  the 
DSCF  rates  but  are  eligible  for  the 
DBMC  rates. 

d.  5-digit  scheme  pallet  labeling: 

(1)  Line  1:  use  L606,  Column  B. 

(2)  Line  2:  "PSVC  PARCELS  5D  SCH." 

(3)  In  the  mailer  area  below  Line  3: 
use  the  pallet  ID  number. 

e.  5-digit  pallet  labeling: 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  destination  of  contents. 

(2)  Line  2:  "PSVC  PARCELS  5D." 

(3)  In  the  mailer  area  below  Line  3: 
use  the  pallet  ID  number. 

f.  3-digit  pallet  labeling: 

(1)  Line  1:  use  L002,  Coliunn  C. 

(2)  Line  2:  "PSVC  PARCELS  3D." 


(3)  In  the  mailer  area  below  Line  3: 
use  the  pallet  ID  number. 

g.  Documentation.  A  list  of  each  5- 
digit  scheme,  5-digit,  and  3-digit  pallet 
in  the  mailing  that  qualifies  for  the 
DSCF  rate  must  be  submitted.  The 
pallets  in  the  mailing  that  qualify  for  the 
DSCF  rate  must  be  reniunbered 
sequentially,  and  this  pallet 
identification  number  must  be  printed 
below  Line  3  on  the  pallet  label.  The 
documentation  must  list  each  pallet  in 
sequential  order  by  pallet  identification 
number.  For  each  pallet,  the  listing  must 
show:  the  pallet  identification  number; 
the  applicable  5-digit  scheme,  5-digit,  or 
3-digit  destination  of  the  pallet;  the  total 
weigh*  of  pieces  on  the  pallet;  the  total 
number  of  pieces  on  the  pallet;  and  the 
ruiming  total  pieces  (i.e.,  the  number 
equal  to  the  number  of  pieces  for  that 
pallet  plus  the  sum  of  the  pieces  on  all 
pallets  listed  before  it).  This 
documentation  must  not  include  pieces 
prepared  in  overflow  sacks  at  the  DSCF 
rates,  pieces  prepared  on  overflow 
pallets  at  the  DBMC  rates,  or  pieces 
claimed  at  any  other  rate  in  the  mailing. 
***** 

M050    Delivery  Sequence  Changes 

1.0    BASIC  STANDARDS 

*        *        *        *        *       '  , 

(Amend  1.2  to  reinstate  the  option  of 
placing  pieces  that  cannot  be  sequenced 
in  ascending  order  by  ZIP+4  sector 
segments.] 

1.2    Missing  Addresses 

If  mailpieces  cannot  be  sequenced 
because  an  exact  match  for  a  name  or 
address  cannot  be  obtained,  then  these 
pieces  may  be  included  in  a  sequenced 
mailing  only  if  they  are  placed  behind 
or  after  the  sequenced  mail.  These 
pieces  must  be  sequenced  alphabetically 
by  complete  street  name,  numerically 
for  numbered  streets,  and  then  either  in 
ascending  order  by  ZIP+4  Code  sector 
segments,  or  numerically  in  ascending 
order  by  primary  address. 
* .       *        *        *        * 

4.0  DOCUMENTATION 

4.1  General 

[Amend  the  first  paragraph  of  4.1  to 
clarify  that  signing  a  postage  statement 
certifies  that  the  mail  meets  the 
requirements  for  the  rates  claimed  to 
read  as  follows:] 

The  postage  statement  must  be 
annotated  in  the  "Carrier  Route 
Sequencing  Date"  block  on  page  1.  The 
mailer  must  annotate  the  postage 
statement  to  show  the  earliest  (oldest) 
date  of  the  method  (in  4.  la  through 
4.1e)  used  to  obtain  sequencing 
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information  for  the  mailing.  The 
mailer's  signature  on  the  postage 
statement  certifies  that  this  standard  has 
been  met  when  the  corresponding  mail 
is  presented  to  the  USPS.  The  mailer 
must  maintain  documentation  to 
substantiate  compliance  with  the 
standards  for  carrier  route  sequencing. 
Unless  submitted  with  each 
corresponding  mailing,  the  mailer  must 
be  able  to  provide  the  USPS  with 
documentation  (if  requested)  of  accurate 
sequencing  or  delivery  statistics  for  each 
carrier  route  to  which  pieces  are  mailed. 
Acceptable  forms  of  documentation 

are:*  *  * 

***** 

MlOO    Fint-aass  Mail 
(Nonantomation) 


h4l30    Presorted  First-Class  Mail 

1.0    BASIC  STANDARDS 

***** 

[Amend  the  title  and  contents  of  1.5  to 
account  for  the  new  preparation  for 
nonmachinable  pieces.] 

1.5  Nmunachinable  Pieces 

Nonmachinable  cards  and  letters  must 
use  the  preparation  sequence  and  tray 
labeling  in  3.0.  Nonmachinable  flats 
must  use  the  preparation  sequence  and 
tray  labeling  in  4.0. 

[Redesignate  1.6.  Co-Traying  With 
Automation  Rate  Mail,  as  1.7.  Add  new 

1.6  for  the  manual  only  option  to  read 
as  follows:] 

1.6    Manual  Only  Option 

Mailers  who  prefer  that  the  USPS  not 
automate  letter-size  pieces  (including 
cards]  must  use  the  preparation 
sequence  and  tray  labeling  for 
nonmachinable  pieces  in  3.0.  The 
man^ial  only  option  is  not  available  for 
flats. 

[Replace  section  2.0  with  the 
preparation  for  cards  and  machinable 
letters  to  read  as  follows  (this 
preparation  is  very  similar  to  the  current 
upgradable  preparation).  Machinable 
pieces  are  packaged  only  to  maintain 
their  orientation  in  the  tray.] 

2.0  PREPARATION— MACHINABLE 
LETTER-SIZE  PIECES 

2.1  Packaging 

Machinable  pieces  are  not  packaged, 
except  for  (see  M020): 

a.  Card-size  pieces. 

b.  All  pieces  in  a  less-than-full  origin 
3-digit  tray. 

c.  All  pieces  in  a  less-than-full  mixed 
AADC  tray. 


2.2    Tray  Preparation  and  Labeling 

Preparation  sequence,  tray  size,  and 
labeling: 

a.  5-d&git:  optional;  full  trays  only;  no 
overflow. 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  mail,  preceded  for  military 
mail  by  prefixes  luider  M031. 

(2)  Line  2:  "FCM  LTR  5D  MACH." 

b.  3-digit:  required;  full  trays  only, 
except  for  one  less-than-full  tray  for 
each  origin  3-digit(s);  no  overflow. 

(1)  Line  1:  use  L002Xolumn  A. 

(2)  Une  2:  "FCM  LTR  3D  MACH." 

c.  AADC:  required;  full  trays  only;  no 
overflow. 

(1)  Line  1:  use  L801,  Column  B. 

(2)  Line  2:  "FCM  LTR  AADC  MACH." 

d.  Mixed  AADC:  required;  no 
minimum. 

(1)  Line  1:  use  "MXD"  followed  by 
city,  state,  and  ZIP  of  facility  serving  3- 
digit  ZIP  Code  prefix  of  entry  post 
office,  as  shown  in  L002,  Column  C. 

(2)  Line  2:  "FCM  LTR  MACH  WKG." 
[Replace  section  3.0,  Upgradable 
Preparation,  with  the  preparation 
instructions  for  nonmachinable  and 
manual  only  pieces  to  read  as  follows:) 

3.0  PREPARATION— 

NONMACHINABLE  LETTER-SIZE 
PIECES 

3.1  Packaging 

Packaging  is  required.  Mailers  who 
prefer  that  the  USPS  not  automate  letter- 
size  pieces  must  identify  each  package 
with  a  focing  slip  on  which  "MANUAL 
ONLY"  is  printed  or  with  a  "MANUAL 
ONLY"  optional  endorsement  line  (see 
M013).  Preparation  sequence,  package 
size,  and  labeling: 

a.  5-digit:  required  (10-piece 
minimum);  red  Label  D  or  optional 
endorsement  line  (OEL);  labeling  is  not 
required  for  pieces  in  full  5-digit  trays. 

b.  3-digit:  required  (10-piece 
minimum);  green  Label  3  or  OEL. 

c.  ADC:  required  (10-piece  minimum); 
pink  Label  A  or  OEL. 

d.  Mixed  ADC:  required  (no 
minimum);  tan  Label  MXD  or  OEL. 

3.2  Exception  to  Packaging 

Under  certain  conditions, 
nonmachinable  pieces  may  not  need  to 
be  packaged  (see  M020.1.9). 

3.3  Tray  Preparation  and  Labeling 

Preparation  sequence,  tray  size,  and 
labeling: 

a.  5-cUgit:  required;  full  trays  only:  no 
overflow. 

(1)  Line  1:  use  5-digit  city,  state,  and 
ZIP  Code  on  mail,  preceded  for  military 
mail  by  prefixes  under  M031. 

(2)  Line  2:  "FCM  LTR  5D  MANUAL." 


b.  3-digit:  required;  full  trays  only, 
except  for  one  less-than-full  tray  for 
each  origin  3-digit(8);  no  overflow. 

(1)  Line  1:  use  L002,  Column  A. 

(2)  Une  2:  "FCM  LTR  3D  MANUAL." 

c.  ADC:  required;  full  trays  only;  no 

overflow. 

(1)  Line  1:  use  L004,  Column  B. 

(2)  Une  2:  "FCM  LTR  ADC 
MANUAL." 

d.  Mixed  ADC:  required;  no 
minimum. 

(1)  Une  1:  use  "MXD"  followed  by 
city,  state,  and  ZIP  of  facility  serving  3- 
digit  ZIP  Code  prefix  of  entry  post 
office,  as  shown  in  L002,  Coliunn  C. 

(2)  Line  2:  "FCM  LTR  MANUAL 
WKG." 

[Revise  the  title  of  4.0  to  read  as 
follows:] 

4.0    PREPARATION— FLATS 

***** 

[Redesignate  4.2  and  4.3  as  4.3  and  4.4, 
respectively.  Add  new  4.2  to  show  that 
flats  do  not  have  to  be  packaged  under 
certain  conditions:] 

4.2    Exception  to  Packaging 

Under  certain  conditions,  flat-size 
pieces  may  not  need  to  be  packaged  (see 
M020.1.9). 


M200    Periodicals  (Nonantomation) 

M210    Presort  Rates 

[Remove  5.0,  Combining  Multiple 
Publications  or  Editions.  This  section 
has  moved  to  M230.] 
***** 

h4220    Carrier  Route  Rates 

(Remove  5.0,  Combining  Multiple 
Publications  or  Editions.  This  section 
has  moved  to  M230.] 
***** 

[Add  new  M230  to  read  as  follows:] 

M230    Combining  Multiple  Editions  or 
Publications  of  the  Same  Publisher 

1.0    DESCRIPTION 

A  combined  mailing  is  a  mailing  in 
which  two  or  more  Periodicals 
publications  or  editions  are  merged  into 
a  single  mailstream,  during  production 
or  after  finished  copies  are  produced, 
and  all  copies  of  all  the  publications  or 
editions  are  presorted  together  into 
packages  to  achieve  the  finest  presort 
level  possible  for  the  combined  mailing. 

2.0    VOLUME 

More  than  one  Periodicals 
publication,  or  edition  of  a  publication, 
may  be  combined  to  meet  the  volmne 
standard  per  tray,  sack,  or  package  for 
the ratb  dauned.  -''i  '-'^         •    '•  "•     '' 
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3.0    EACH  PIECE 

Each  piece  must  meet  the  basic 
standards  in  E211  and  the  specific 
standards  for  the  rate  claimed. 

4.0    DOCUMENTATION 

Presort  dociunentation  required  tmder 
P012  must  also  show  the  total  number 
of  addressed  pieces  and  copies  of  each 
publication  or  edition  mailed  to  each 
carrier  route,  5-digit,  and  3-digit 
destination.  The  publisher  must  also 
provide  a  list,  by  3-digit  ZIP  Code 
prefix,  of  the  number  of  addressed 
pieces  and  copies  of  each  publication  or 
edition  qualifying  for  each  destination 
rate. 

5.0    SEPARATE  POSTAGE 
STATEMENTS 

I  A  separate  postage  statement  must  be 
prepared  for  the  per  poimd  postage 
computations  for  each  publication  or 
edition  that  is  part  of  the  combined 
mailing.  The  title  and  issue  date  of  the 
publications  with  which  each 
publication  or  edition  was  combined 
must  be  noted  on,  or  attached  to,  the 
postage  statements.  The  per  piece 
postage  computations  for  all  other  than 
preferred  rate  publications  must  be 
calculated  on  the  postage  statement  for 
the  publication  containing  the  higher  (or 
highest)  amount  of  advertising.  The  per 
piece  postage  computations  for  all 
prefeired  rate  publications  must  be 
calculated  on  the  postage  statement  for 
the  publication  containing  the  higher  (or 
highest]  amoimt  of  advertising.  Tbe 
nonadvertising  adjustment  must  be 
computed  on  the  appropriate  postage 
statement  for  each  rate  category  based 
on  the  publication  (or  edition,  if 
applicable)  containing  the  higher  (or 
highest)  amount  of  advertising  matter 
for  that  rate  category. 
***** 

Mseo    standard  Mail  (NMantaautiaB) 
M610    Presorted  Standard  Mail 

1.0    BASIC  STANDARDS 

k        *        •        •        * 

pledesignate  1.5  and  1.6  as  1.6  and  1.7, 
respectively.  Add  new  1.5  to  accoimt  for 
the  new  preparation  for  nonmachinable 
pieces  to  read  as  follows:] 

1.5    NouBadunaUe  Pieces 

Nonmachinable  cards  and  letters  must 
use  the  preparation  sequence  and  tray 
labeling  in  3.0. 

[Revise  the  title  and  contents  of 
redesignated  1.6  to  read  as  fc^ows:] 

!.•    Manaal  Oaly  OptiMi 

\  Mailers  who  prefer  that  the  USPS  not 
automate  letter-size  pieces  (including 


cards)  must  use  the  packaging  and  tray 
preparation  sequence  for 
nonmachinable  pieces  in  3.0.  The 
manual  only  option  is  not  available  for 
flats. 
***** 

[Replace  section  2.0  with  the 
preparation  for  machinable  cards  and 
letters  (this  preparation  is  very  similar 
to  the  current  upgradable  preparation). 
Machinable  pieces  are  packaged  only  to 
maintain  their  orientation  in  the  tray.] 

2.0  PREPARATION— MACHINABLE 
LETTER-SIZE  PIECES 

2.1  Packaging 

Machinable  pieces  are  not  packaged, 
except  for  (see  M020): 

a.  Card-size  pieces. 

b.  All  pieces  in  a  less-than-full  origin 
or  entry  3-digit  tray. 

c.  All  pieces  in  a  less-than-full  mixed 
AADC  tray. 

2.2  Tray  Preparation  and  Labeling 

Only  mail  eligible  for  the  3/5  rate  (i.e., 
150  or  more  pieces  for  the  3-digit  area) 
may  be  prepared  in  5-digit  and  3-digit 
trays.  Preparation  sequence,  tray  size, 
and  labeling: 

a.  5-digit:  optional  (full  trays);  no 
overflow. 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  mail,  preceded  for  military 
mail  by  correct  prefix  under  M031. 

(2)  Line  2:  "STD  LTR  5D  MACH." 

b.  3-digit:  required  (no  minimum). 

(1)  Line  1:  use  L002,  Column  A. 

(2)  Line  2:  "STD  LTR  3D  MACH." 

c.  Origin  3-digit(s):  required  (no 
minimiun);  optional  for  entry  3-digit(s) 
(no  minimum). 

(1)  Line  1:  use  L002,  Coliunn  A. 

(2)  Line  2:  "STD  LTR  3D  MACH." 

d.  AADC:  required  (full  trays);  no 
overflow;  group  pieces  by  3-digit  ZIP 
Code  prefbc. 

(1)  Line  1:  use  L801. 

(2)  Line  2:  "STD  LTR  AADC  MACH." 

e.  Mixed  AADC:  required  (no 
minimum);  group  pieces  by  AADC. 

(1)  Line  1:  use  L802  (mail  entered  at 
an  ASF  or  BMC)  or  L803. 

(2)  Line  2:  "STD  LTR  MACH  WKG." 

[Replace  3.0,  Upgradable  Preparation, 
with  the  new  preparation  for 
nonmachinable  pieces:] 

3.0  PREPARATION— 
NONMACHINABLE  LETTER-SIZE 
PIECES 

3.1  Packaging 

Packaging  is  required.  Mailers  who 
prefer  that  die  USPS  not  automate  their 
pieces  must  identify  each  package  with 
a  fodng  slip  on  which  "MANUMi 
ONLY"  is  printed  or  with  a  "MANUAL 


ONLY"  optional  endorsement  line  (see 
M013).  Preparation  sequence,  package 
size,  and  labeling: 

a.  5-digit:  reqitired  (10-piece 
minimum);  red  Label  D  or  optional 
endorsement  line  (OEL);  labeling  is  not 
required  for  pieces  in  full  5-digit  trays. 

b.  3-digit:  required  (10-piece 
minimiun);  green  Label  3  or  OEL. 

c.  ADC:  required  (10-piece  minimum); 
pink  Label  A  or  OEL. 

d.  Mixed  ADC:  required  (no 
minimum):  tan  Label  MXD  or  OEL. 

3.2  Exception  to  Packaging 

Under  certain  conditions, 
nonmachinable  pieces  may  not  need  to 
be  packaged  (see  M020.1.9). 

3.3  Tray  Preparation  and  Labeling 

Preparation  sequence,  tray  size,  and 
labeling: 

a.  5-mgit:  required  (full  trays);  no 
overflow. 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  mail,  preceded  for  military 
mail  by  correct  prefix  under  M031. 

(2)  Line  2:  "STD  LTR  5D  MANUAL." 

b.  3-digit:  required  (no  minimum). 

(1)  Line  1:  use  L002,  Column  A. 

(2)  Line  2:  "STD  LTR  3D  MANUAL." 
0.  Origin  3-digit(s):  required  (one- 
package  minimum);  optional  for  entry  3- 
digit(s)  (no  minimum). 

(1)  Line  1,  use  L002,  Column  A. 

(2)  Line  2:  "STD  LTR  3D  MANUAL." 

d.  ADC:  required  (full  trays):  no 
overflow. 

(1)  Line  1,  use  L004. 

(2)  Line  2:  "STD  LTR  ADC 
MANUAL." 

e.  Mixed  ADC:  required  (no 
minimum). . 

(1)  Line  1:  use  "MXD"  followed  by 
city,  state,  and  ZIP  of  ADC  serving  3- 
digit  ZIP  Code  prefix  of  entry  post 
office,  as  shown  in  L004. 

(2)  Line  2:  "STD  LTR  MANUAL 
WKG." 


M620    Enhanced  Carrier  Route 
Standard  Mail 


3.0  PREPARATION— LETTER-SIZE 
PIECES 

[Revise  current  3.1  and  3.2  into  a  single 
section  3.1  and  amend  the  Une  2 
information  to  show  the  barcoded 
status:] 

3.1  Re^nkvd  Tray  PreparatiaB 

Preparation  sequence,  tray  size,  and 
labeling: 

a.  Carrier  route:  required;  full  trays 
only,  no  overflow. 

(1)  Line  1:  use  dty,  state,  and  5-digit 
ZIP  Code  on  package,  preceded  for 
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military  mail  by  correct  prefix  under 
M031. 

(2)  Line  2: 

(a)  Saturation:  "STD  LTR  BC  WSS." 
foUowed  by  route  type  and  number, 
•(b)  High  density.  "STD  LTR  BC 
WSH."  followed  by  route  type  and 
number. 

(c)  Basic:  "STD  LTR  BC  LOT." 
foUowed  by  route  type  and  number. 

b.  5-digit  carrier  routes:  required  if 
full  tray,  optional  with  minimum  one 
10-piece  package. 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  package,  preceded  for 
military  mail  by  prefix  under  M031. 

(2)  Lxne  2:  "STO  LTR  5D  CR-RT  BC." 
c.  3-digit  carrier  routes:  optional  with 
rfiinimiim  one  10-piece  package  for  each 
of  two  or  more  5-digit  areas. 

(1)  Line  1:  use  city,  state,  and  ZIP 
shown  in  L002,  Column  A,  that 
corresponds  to  3-digit  ZIP  Code  prefix 
on  package. 

(2)  Line  2:  "STD  LTR  3D  CR-RT  BC." 

(Add  new  3.2  to  show  the  Line  2 
information  for  trays  containing  mail 
that  is  machinable  but  is  not  barcoded.) 

3.2  Tray  Line  2  for  Machinable 
Nonbarcoded  Pieces 

For  trays  that  contain  letter-size  — 
pieces  that  are  machinable  but  not 
barcoded,  use  "MACH"  on  Line  2  in 
place  of  "BC." 

[Add  new  3.3  to  show  the  Line  2 
information  for  trays  containing  mail 
that  is  nonmachinable  (barcoded  or 
not):) 

3.3  Tray  Line  2  for  Nonmachinable 
Pieces 

For  trays  that  contain  letter-size 
pieces  that  are  nonmachinable,  use 
"MAN"  on  Line  2  in  place  of  "BC." 

[Add  new  3.4  to  show  the  Line  2 
information  for  trays  containing  mail 
with  a  simplified  address:] 

3.4  Tray  Line  2  for  Pieces  with 
Simplified  Address 

For  trays  that  contain  letter-size 
pieces  with  a  simplified  address,  use 
"MAN"  on  Line  2  in  place  of  "BC." 

4.0  SACK  PREPARATION— FLATS 

4.1  Required  Sack  Minimums 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  either  125  pieces  or 
15  pounds  of  pieces,  whichever  occius 
first,  subject  to  these  conditions: 

[Add  new  item  d  to  show  an  exception 
to  the  sack  minimum  for  saturation  rate 
pieces.  This  standard  was  moved  from 
E630.4.1.1 

d.  Sacks  with  few^  than  125  pieces 
or  less  than  15  pounds  of  pieces  may  be 


prepared  to  a  carrier  route  when  the 
saturation  rate  is  claimed  for  the 
contents  and  the  applicable  density 
standard  is  met. 


M700    Package  Services 

M710    Parcel  Post 

***** 

2.0  DSCFRATE 

[Amend  2.1  to  add  DSCF  rate  3-digit 
nonmachinable  parcels  to  read  as 
follows:] 

2.1  General 

To  qualify  for  the  DSCF  rate,  pieces 
must  be  for  the  same  SCF  area  imder 
LOOS  and  must  be  prepared  as  follows: 

a.  Sorted  to  optional  5-digit  scheme 
destinations  under  L606.  Column  B,  and 
5-digit  destinations,  either  in  sacks 
under  2.2  or  directly  on  pallets  or  in 
pallet  boxes  on  pallets  under  M041  and 
M045.  Pieces  must  be  part  of  a  mailing 
of  at  least  50  Parcel  Post  pieces.  They 
must  be  entered  at  the  designated  SCF 
under  LOOS  that  serves  the  5-digit  ZIP 
Code  destinations  of  the  pieces  except 
when  palletized  and  entry  is  required  at 
a  BMC  (see  Exhibit  E751.6.0).  The  DSCF 
rate  is  not  available  for  palletized  mail 
for  facilities  that  are  unable  to  handle 
palletized  mailings.  Refer  to  the  Drop 
Shipment  Product  available  firom  the 
National  Customer  Support  Center 
(NCSC)  (see  0043)  and  Exhibits 
E751.7.0  and  E751.8.0  to  determine  if 
the  facility  serving  the  5-digit 
destination  can  handle  pallets.  There  is 
a  charge  for  the  Drop  Shipment  Product. 

b.  Any  remaining  nonmachinable 
parcels  (as  defined  in  C700.2.0)  sorted 
to  3-digit  ZIP  Code  prefixes  in  L002, 
Column  C.  Machinable  parcels  may  not 
be  sorted  to  the  3-digit  level. 
***** 

[Amend  2.2  by  redesignating  "e"  as  "f ' 
and  adding  new  "e"  and  revising  "P'  to 
add  sack  preparation  requirements  for 
DSCF  rate  nonmachinable  parcels  to 
read  as  follows:] 

e.  3-digit  nonmachinable  sack 
labeling:  Line  1,  use  L002,  Column  A; 
for  Line  2.  "PSVC  IRREG  3D." 

f.  See  M04S  for  option  to  place  5-digit 
scheme  and  5-digit  DSCF  sacks  and  3- 
digit  nonmachinable  sacks  on  an  SCF 
p^let. 


.1     ■•,,  -■>\  .., 
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M720    Bound  Printed  Matter 
M721    Single-Piece  Bound  Printed 
Matter 

1.0  BASIC  STANDARDS 

1.1  General 

[Amend  1.1  by  adding  a  sentence  at  the 
end  for  barcoded  single-piece  rate 
Bound  Printed  Matter  to  read  as 

follows:] 

*  *  •  Boimd  Printed  Matter  claiming 
a  barcoded  discount  must  meet  the 
applicable  standards  in  E71 2 . 

***** 

M730    Media  Mail 

[Revise  1.0  to  read  as  follows:) 

1.0  BASIC  STANDARDS 

1.1  General 

There  are  no  presort,  sacking,  or 
labeling  standards  for  single-piece 
Media  Mail.  All  mailings  of  Presorted 
Media  Mail  are  subject  to  the  standards 
in  2.0  through  4.0  and  to  these  general 
requirements: 

a.  Each  mailing  must  meet  the 
applicable  standards  in  E710,  E713,  and 
in  MOlO,  M020,  and  M030. 

b.  All  pieces  in  a  mailing  must  be 
within  the  same  processing  catejgory  as 
described  in  COSO.  A  Media  Mail 
irregular  parcel  is  a  piece  that  is  not  a 
machinable  parcel  as  defined  in 
COSO.4.1  or  a  flat  as  defined  in  COSO.3.1. 
Pieces  that  meet  the  size  and  weight 
standards  for  a  machinable  parcel  but 
are  not  individually  boxed  or  packaged 
to  withstand  processing  on  BMC  parcel 
sorters  under  COlO  also  are  irregular 
parcels. 

c.  All  pieces  must  be  sorted  to  the 
finest  extent  possible  under  2.0  through 
4.0  or  palletized  imder  M045. 

d.  Each  piece  claimed  at  Media  Mail 
rates  must  be  marked  "Media  Mail" 
under  M012.  Each  piece  claimed  at 
Presorted  Media  Mail  rates  also  must  be 
marked  "Presorted"  or  "PRSRT"  under 
M012. 

1.2    Documentation 

A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing.  Documentation  of  postage 
is  not  required  if  the  correct  rate  is 
affixed  to  each  piece  or  if  each  piece  is 
of  identical  weight,  and  the  pieces  are 
separated  by  rate  level  at  the  time  of 
mailing. 
[Revise  2.0  to  read  as  follows:] 

2.0  PREPARATION— FLATS 

2.1  Packaging 

A  package  luust  be  prepared  when  the 
quantit];^addressed,piecesfor a:  t^,.,  ,;i- 
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required  presort  level  reaches  a 
minimum  of  10  pieces.  Smaller  volumes 
are  not  permitted.  The  maximum  weight 
of  each  physical  package  is  20  poimds, 
except  that  5-digit  packages  placed  in  5- 
digit  sacks  may  weigh  a  maximum  of  40 
poimds.  Each  physical  package  must 
contain  at  least  two  addressed  pieces. 

2.2  Package  Preparation 

Packages  must  be  prepared  and 
labeled  in  the  following  required 
sequence: 

•a.  5-digit:  optional,  but  required  for  5- 
digit  rate  eligibility;  red  Label  D  or 
optional  endorsement  Une  (OEL). 

b.  3-digit:  required;  green  Label  3  or 
OEL. 

c.  ADC:  required;  pink  Label  A  or 
OEL. 

d.  Mixed  ADC:  required  (no 
minimum);  tan  Label  MXD  or  OEL. 

2.3  Sacking 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  the  minimums 
specified  in  2.4  or  1,000  cubic  inches. 
Smaller  volumes  are  not  permitted 
(except  in  mixed  ADC  sacks). 

2.4  Sack  Preparation 

Sacks  must  be  prepared  and  labeled 
in  the  following  sequence: 

a.  S-digit:  optional,  but  required  for  5- 
digit  rate  eligibility  (10-piece 
minimiun). 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  packages,  preceded  for 
military  mail  by  correct  prefix  in  M031. 

(2)  Line  2:  "PSVC  FLTS  5D  NON  BC." 

b.  3-digit:  required  (20-piece 
minimum). 

,  (1)  Line  1:  use  L002,  Column  A. 
(2)  Line  2:  "PSVC  FLTS  3D  NON  BC." 

c.  ADC:  required  (20-piece  minimiun). 

(1)  Line  1:  use  L004,  Column  B. 

(2)  Line  2:  "PSVC  FLTS  ADC  NON 
BC." 

d.  Mixed  ADC:  required  (no 
minimum). 

(1)  Line  1:  use  "MXD"  followed  by 
dty,  state,  and  ZIP  Code  of  ADC  serving 
3-digit  ZIP  Code  prefix  of  entry  post 
office,  as  shov^n  in  L004,  Column  6. 

(2)  Line  2:  "PSVC  FLTS  NON  BC 
WKG." 

[Add  new  3.0  to  read  as  follows:] 

3.0  PREPARATION— IRREGULAR 
PARCELS 

3.1  Packaging 

A  package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
ipiniTniim  of  10  pieces,  except  that 
packaging  ii  not  required  for  pieces 
placed  in  5-digit  scheme  sacks  and  5- 


digit  sacks  when  such  pieces  are 
enclosed  in  an  envelope,  full-length 
sleeve,  full-length  wrapper,  or  polybag 
and  the  minimum  package  volume  is 
met.  The  maximum  weight  of  each 
physical  package  is  20  pounds,  except 
that  5-digit  packages  placed  in  5-digit 
sacks  may  weigh  a  maximum  of  40 
pounds.  Each  physical  package  must 
contain  at  least  two  addressed  pieces. 
Packaging  is  also  subject  to  these 
conditions: 

a.  Identical-weight  pieces  that  weigh 
1  pound  or  less  must  be  prepared  using 
the  10-piece  minimum;  those  that  weigh 
more  than  1  pound  must  be  prepared 
using  the  10-pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  either  use  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  10-pound  minimum 
applies),  or  package  by  the  actual  piece 
count  or  mail  weight  for  each  sack,  if 
documentation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  in  each 
package  and  their  total  weight. 

c.  Mailers  must  note  on  the  postage 
statement  which  sacking  method  was 
used. 

3.2  Package  Prq»aratioB 

Packages  must  be  prepared  and 
labeled  in  the  following  sequence: 

a.  5-digit:  optional,  but  required  for  5- 
digit  rate  eligibility;  red  Label  D  or 
optional  endorsement  line  (OEL). 

b.  3-digit:  required;  green  Label  3  or 
OEL. 

c.  ADC:  required;  pink  Label  A  or 
OEL. 

d.  Mixed  ADC:  required  (no 
minimum);  tan  Label  MXD  or  OEL. 

3.3  Sacking 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  10  addressed  pieces 
or  20  pounds,  whichever  occurs  first.  At 
the  mailer's  option,  a  sack  may  be 
prepared  when  the  quantity  of  mail 
reaches  1,000  cubic  inches.  Smaller 
volumes  are  not  permitted  (except  in 
mixed  ADC  sacks).  Optional  5-digit 
scheme  sacks  may  be  prepared  cmly 
when  there  are  at  least  10  addressed 
pieces  or  20  pounds.  Smaller  voliunes 
are  not  permitted  (except  in  mixed  ADC 
sacks).  Sacking  is  also  subject  to  these 
conditions: 

a.  Identical-weight  pieces  weighing  2 
poimds  or  less  must  bie  sacked  using  the 
10-piece  minimiun;  those  that  weigh 
more  must  be  sacked  using  the  20- 
pound  or  1,000  cubic  inch  minimum. 


b.  For  nonidentical-weight  pieces, 
mailers  piust  use  either  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  20-pound  minimum 
applies).  Alternatively,  mailers  may 
sack  by  the  actual  piece  count,  mail 
weight  for  each  destination,  or  1,000 
cubic  inch  minimum, 4)rovided  that 
documentation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  in  each 
sack  and  their  total  weight. 

c.  Mailers  must  note  on  the  postage 
statement  which  sacking  method  was 
used.  i 

3.4    Sack  Preparation 

Sacks  must  be  prepared  and  labeled 
in  the  following  sequence: 

a.  5-digit  scheme:  optional. 

(1)  Line  1:  use  L606,  Column  B. 

(2)  Line  2:  "PSVC  IRREG  5D 
SCHEME"  or  "PSVC  IRREG  5D  SCH." 

b.  5-digit:  optional,  but  required  for  5- 
digit  rate  eligibility. 

(1)  Line  1:  use  city,  state,  and  5-digit 
7JP  Code  on  packages,  preceded  for 
miUtary  mail  by  correct  prefix  in  M031. 

(2)  Line  2:  "PSVC  IRREG  5D." 
c  3-digit:  required. 

(1)  Line  1:  use  L002,  Column  A. 

(2)  Line  i:  "PSVC  IRREG  3D." 

d.  ADC:  required. 

(1)  Line  1:  use  L004,  Column  B. 

(2)  Line  2:  "PSVC  IRREG  ADC." 

e.  Mixed  ADC:  required  (no 
minimum). 

(1)  Line  1:  use  "MXD"  followed  by 
city,  state,  and  ZIP  Code  of  ADC  serving 
3-digit  ZIP  Code  prefix  of  entry  post 
office,  as  shown  in  L004,  Coliunn  B. 

(2)  Line  2:  "PSVC  IRREG  WKG." 

[Add  new  4.0  to  read  as  follows:] 

4.0  PREPARATION— MACHINABLE 
PARCELS 

4.1  Sacking 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  10  addressed  pieces 
or  20  pounds,  whichever  occurs  first.  At 
the  mailer's  option,  a  sack  may  be 
prepared  when  the  quantity  of  mail 
reaches  1,000  cubic  inches.  Smaller 
volumes  are  not  permitted  (except  in 
mixed  BMC  sacks).  Sacking  also  is 
subject  to  these  conditions: 

a.  Identical-weight  pieces  that  weigh 
2  pounds  or  less  must  be  sacked  using 
the  10-piece  minimum;  those  that  weigh 
more  must  be  sacked  using  the  20- 
pound  or  1,000  cubic  inch  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  use  either  the  minimum 
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that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  20-poimd  minimum 
applies).  Alternately,  mailers  may  sack 
by  the  actual  piece  count,  mail  weight 
for  each  package  destination,  or  1,000 
cubic  inch  minimiun.  provided  that 
documentation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  and 
their  total  weight. 

c.  Mailers  must  note  on  the  postage 
statement  which  sacking  method  was 
used. 

4.2    Sack  Preparation 

Sacks  must  be  prepared  and  labeled 
in  the  following  sequence: 

a.  5-digit  scheme:  optional. 

(1)  Line  1:  use  L606.  Colimm  B. 

(2)  Line  2:  "PSVC  MACH  5D 
SCHEME"  or  "PSVC  MACH  5D  SCH." 

b.  5-digit:  optional,  but  required  for  5- 
digit  rate  eligibility. 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  parcels,  preceded  for 
military  mail  by  correct  prefix  in  M031. 

(2)  Line  2:  "PSVC  MACH  5D." 

c.  BMC:  required. 

(1)  Line  1:  use  L601,  Column  B. 

(2)  Line  2:  "PSVC  MACH  BMC." 

d.  Mixed  BMC:  required  (no 
minimum). 

(1)  Line  1:  "MXD"  followed  by 
information  in  L601,  Column  B,  for 
BMC  serving  3-digit  ZIP  Code  of  entry 
post  office. 

(2)  Line  2:  "PSVC  MACH  WKG." 

M740    Library  Mail 

(Revise  1.0  to  read  as  follows:) 

1.0  BASIC  STANDARDS 

1.1  General 

There  are  no  presort,  sacking,  or 
labeling  standards  for  single-piece 
Library  Mail.  All  mailings  of  Presorted 
Library  Mail  are  subject  to  the  standards 
in  2.0  through  4.0  and  to  these  general 
standards: 

a.  Each  mailing  must  meet  the 
appUcable  standards  in  E710,  E714.  and 
in  MOlO,  M020.  and  M030. 

b.  All  pieces  in  a  mailing  must  be 
within  the  same  processing  category  as 
described  in  C050.  A  Library  Mail 
irregidar  parcel  is  a  piece  that  is  not  a 
machinable  parcel  as  defined  in 
C050.4.1  or  a  flat  as  defined  in  C050.3.1. 
Pieces  that  meet  the  size  and  weight 
standards  for  a  machinable  parcel  but 
are  not  individually  boxed  or  packaged 
to  withstand  processing  on  BMC  parcel 
sorters  under  COlO  are  also  considered 
irregular  parcels. 


c.  All  pieces  must  be  sorted  to  the 
finest  extent  possible  under  2.0  through 
4.0  or  palletized  under  M045. 

d.  Each  piece  claimed  at  Library  Mail 
rates  must  be  marked  "Library  Mail" 
under  M012.  Each  piece  claimed  at 
Presorted  Library  Mail  rates  also  must 
be  marked  "Presorted"  or  "PRSRT" 
underM012. 

1.2    Documentation 

A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile,  must  accompany 
each  mailing.  Documentation  of  postage 
is  not  required  if  the  correct  rate  is 
affixed  to  each  piece  or  if  each  piece  is 
of  identical  weight,  and  the  pieces  are 
separated  by  rate  level  at  the  time  of 
mailing. 
(Revise  2.0  to  read  as  follows:] 

2.0  PREPARATION— FLATS 

2.1  Packaging 

A  package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
minimum  of  10  pieces.  Smaller  volumes 
are  not  permitted.  The  maximum  weight 
of  each  physical  package  is  20  pounds, 
except  that  5-digit  packages,  placed  in 
5-digit  sacks  may  weigh  a  maximum  of 
40  poimds.  Each  physical  package  must 
contain  at  least  two  addressed  pieces. 

2.2  Package  Preparation 

Packages  must  be  prepared  and 
labeled  in  the  following  sequence: 

a.  5-digit:  optional,  but  required  for  5- 
digit  rate  eligibility;  red  Label  D  or 
optional  endorsement  line  (OEL). 

b.  3-digit:  required;  green  Label  3  or 
OEL. 

c.  ADC:  required;  pink  Label  A  or 
OEL. 

d.  Mixed  ADC:  required  (no 
minimum);  tan  Label  MXD  or  OEL. 

2.3  Sacking 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  the  minimums 
specified  in  2.4  or  1,000  cubic  inches. 
Smaller  volumes  are  not  permitted 
(except  in  mixed  ADC  sacks). 

2.4  Sack  Preparation 

Sacks  must  be  prepared  and  labeled 
in  the  following  sequence: 

a.  5-digit:  optional,  but  required  for  5- 
digit  rate  eligibility  (10-piece 
minimum). 

(1)  Line  1,  use  city,  state,  and  5-digit 
ZIP  Code  on  packages,  preceded  for 
military  mail  by  correct  prefix  in  M031. 

(2)  Line  2:  "PSVC  FLTS  5D  NON  BC." 

b.  3-digit:  required  (20-piece 
minimum). 


(1)  Line  1:  use  L002,  Column  A. 

(2)  Line  2:  "PSVC  FLTS  3D  NON  BC." 

c.  ADC:  required  (20-piece  minimum). 

(1)  Line  1:  use  L004.  Column  B. 

(2)  Line  2:  "PSVC  FLTS  ADC  NON 

BC." 

d.  Mixed  ADC:  required  (no 
minimimi). 

(1)  Line  1:  use  "MXD"  followed  by 
city,  state,  and  ZIP  Code  of  ADC  serving 
3-digit  ZIP  Code  prefix  of  entry  post 
office,  as  shown  in  L004,  Column  B. 

(2)  Line  2:  "PSVC  FLTS  NON  BC 
WKG." 

(Add  new  3.0  to  read  as  follows:] 

3.0  PREPARATION— IRREGULAR 
PARCELS 

3.1  Packaging 

A  package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a  . 
required  presort  level  reaches  a 
minimum  of  10  pieces,  except  that 
packaging  is  not  required  for  pieces 
placed  in  5-digit  scheme  sacks  and  5- 
digit  sacks  when  such  pieces  are 
enclosed  in  an  envelope,  full-length 
sleeve,  full-length  wrapper,  or  polybag 
and  the  minimum  package  voliune  is 
met.  The  maximum  wei^t  of  each 
physical  package  is  20  poimds,  except 
that  5-digit  packages  placed  in  5-digit 
sacks  may  weigh  a  maximum  of  40 
poimds.  Each  physical  package  must 
contain  at  least  two  addressed  pieces. 
Packaging  is  also  subject  to  these 
conditions: 

a.  Identical-weight  pieces  that  weigh 
1  pound  or  less  must  be  prepared  using 
the  10-piece  minimum;  those  that  weigh 
more  than  1  pound  must  be  prepared 
using  the  10-pound  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  use  either  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  10-pound  minimvun  applies) 
or  package  by  the  actual  piece  count  or 
mail  weight  for  each  sack,  if 
documentation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  and 
their  total  weight. 

c.  Mailers  must  note  on  the  postage 
statement  which  sacking  method  was 
used. 

3.2    Package  Preparation 

Packages  must  be  prepared  and 
labeled  in  the  following  sequence: 

a.  5-digit:  optional,  but  required  for  5- 
digit  rate  eligibility;  red  Label  D  or 
optional  endorsement  line  (OEL). 

b.  3-digit:  required;  green  Label  3  or 
OEL 
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c.  ADC:  required;  pink  Label  A  or 
OEL. 

d.  Mixed  ADC:  required  (no 
minimum);  tan  Label  MXD  or  OEL. 

3.3  Sacking 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  10  addressed  pieces 
or  20  pounds,  whichever  occiu-s  first.  At 
the  mailer's  option,  a  sack  may  be 
prepared  when  the  quantity  of  mail 
reaches  1,000  cubic  inches.  Smaller 
volumes  are  not  permitted  (except  in 
mixed  ADC  sacks).  Sacking  is  also 
subject  to  these  conditions: 

a.  Identical-weight  pieces  weighing  2 
pounds  or  less  must  be  sacked  using  the 
10-piece  minimum;  those  that  weigh 
more  must  be  sacked  using  the  20- 
pound  or  1,000  cubic  inch  minimiun. 

b.  For  nonidentical-weight  pieces, 
mailers  must  use  either  the  minimiun 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  20-pound  minimum 
applies).  Alternatively,  mailers  may 
sack  by  the  actual  piece  count,  mail 
weight  for  each  package  destination,  or 
1,000  cubic  inch  minimum,  if 
documentation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  and 
their  total  weight. 

c.  Mailers  must  note  on  the  postage 
statement  which  sacking  method  was 
used. 

3.4  Sack  Preparation 

Sacks  must  be  prepared  and  labeled 
in  the  following  sequence: 

a.  5-digit  scheme:  optional. 

(1)  Line  1:  use  L606,  Column  B. 

(2)  Une  2:  "PSVC  IRREG  5D 
SCHEME"  or  "PSVC  IRREG  5D  SCH." 

b.  5-digit:  optional,  but  required  for  5- 
digit  rate  eligibility. 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  packages,  preceded  for 
military  mail  by  correct  prefix  in  M031. 

(2)  Une  2:  "PSVC  IRREG  5D." 

c.  3-digit:  required. 

(1)  Line  1:  use  L002,  Column  A. 

(2)  Line  2:  "PSVC  IRREG  3D." 

d.  ADC:  required. 

(1)  Line  1:  use  L004,  Column  B. 

(2)  Une  2:  "PSVC  IRREG  ADC." 

e.  Mixed  ADC:  required  (no 
minimum). 

(1)  Line  1:  use  "MXD"  followed  by 
dty,  state,  and  ZIP  Code  of  ADC  serving 
3-digit  ZIP  Code  prefix  of  entry  post 
office,  as  shown  in  L004,  Column  B. 

(2)  Line  2:  "PSVC  IRREG  WKG." 
(Add  new  4.0  to  read  as  follows:] 


4.0  PREPARATION— MACHINABLE 
PARCELS 

4.1  Sacking 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  10  addressed  pieces 
or  20  pounds,  whichever  occurs  first.  At 
the  mailer's  option,  a  sack  may  be 
prepared  when  the  quantity  of  mail 
reaches  1,000  cubic  inches.  Smaller 
volumes  are  not  permitted  (except  in 
mixed  BMC  sacks).  Sacking  also  is 
subject  to  these  conditions: 

a.  Identical-weight  pieces  that  weigh 
2  pounds  or  less  must  be  sacked  using 
the  10-piece  minimum;  those  that  weigh 
more  must  be  sacked  using  the  20- 
pound  or  1.000  cubic  inch  minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  use  either  the  minimum 
that  applies  to  the  average  piece  weight 
for  the  entire  mailing  (divide  the  net 
weight  of  the  mailing  by  the  number  of 
pieces;  the  resulting  average  single- 
piece  weight  determines  whether  the 
10-piece  or  20-pound  minimum 
applies).  Alternately,  mailers  may  sack 
by  the  actual  piece  count,  mail  weight 
for  each  package  destination,  or  1.000 
cubic  inch  minimum,  provided  that 
documentation  can  be  provided  with 
the  mailing  that  shows  (specifically  for 
each  sack)  the  number  of  pieces  and 
their  total  weight. 

c.  Mailers  must  note  on  the  postage 
statement  which  sacking  method  was 
used. 

4.2  Sack  Preparation 

Sacks  must  be  prepared  and  labeled 
in  the  following  sequence: 

a.  5-digit  scheme:  optional. 

(1)  Line  1:  use  L606,  Column  B. 

(2)  Line  2:  "PSVC  MACH  5D 
SCHEME"  or  "PSVC  MACH  5D  SCH." 

b.  5-digit:  optional,  but  required  for  5- 
digit  rate  eligibility. 

(1)  Une  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  parcels,  preceded  for 
military  mail  by  correct  prefix  in  M031. 

(2)  Line  2:  "PSVC  MACH  5D." 

c.  BMC:  required. 

(1)  Line  1:  use  L601.  Column  B. 

(2)  Line  2:  "PSVC  MACH  BMC." 

d.  Mixed  BMC:  required  (no 
minimum). 

(1)  Line  1:  "MXD"  followed  by 
information  in  L601,  Column  B,  for 
BMC  serving  3-digit  ZIP  Code  of  entry 
post  office. 

(2)  Line  2:  "PSVC  MACH  WKG." 

M800    All  Automation  Mail 

M810    Letter-Size  Man 
1.0    BASIC  STANDARDS 


1.2  Mailings 

The  requirements  for  mailings  are  as 
follows: 

[Amend  items  1.2b  and  1.2d  to  replace 
the  automation  basic  rate  with  the  new 
AADC  and  mixed  AAIJC  rates.] 

*        *        *        *        * 

b.  First-Class.  A  single  automation 
rate  First-Class  Mail  mailing  may 
include  pieces  prepared  at  carrier  route. 
5-digit.  3-digit.  AAXC.  and  mixed 
AADC  rates. 
*****  ' 

d.  Standard  Mail.  Automation  carrier 
route  pieces  must  be  prepared  as  a 
separate  mailing  (and  meet  a  separate 
minimum  volume  requirement)  firom 
pieces  prepared  at  5-digit,  3-digit, 
AADC,  and  mixed  AADC  rates. 

1.3  Documentation 

(Amend  1.3  to  remove  references  to  the 
basic  rate.] 

A  complete  postage  statement  must 
accompany  each  mailing.  Each  mailing 
also  must  be  accompanied  by  presort 
and  rate  documentation  produced  by 
PAVE-certified  or  MAC-certified 
software  or  by  standardized 
documentation  under  P012.  Exception: 
For  mailings  of  fewer  than  10,000 
pieces,  presort  and  rate  documentation 
is  not  required  if  postage  at  the  correct 
rate  is  affixed  to  each  piece  or  if  each 
piece  is  of  identical  weight  and  the 
pieces  are  separated  by  rate  when 
presented  for  acceptance.  Mailers  may 
use  a  single  postage  statement  and  a 
single  documentation  report  for  all  rate 
levels  in  a  single  mailing.  Standard  Mail 
mailers  may  use  a  single  postage 
statement  and  a  single  documentation 
report  (with  a  separate  summary  for 
carrier  route  and  a  separate  summary  for 
all  other  rate  levels)  for  both  an 
automation  carrier  route  mailing  and  a 
mailing  containing  pieces  prepared  at 
other  automation  rates  when  both 
mailings  are  submitted  for  entry  at  the 
same  time:  Combined  mailings  of  more 
than  one  Periodicals  publication  also 
must  be  documented  under  M210  and  . 
M220.  Fiirst-Class  Mail  and  Standard 
Mail  mailings  prepared  under  the  value 
added  refund  procedures  or  as 
combined  mailings  must  meet 
additional  standardized  documentation 
requirements  under  P014  and  P960. 


2.0    FIRST-CLASS  MAIL  AND 
STANDARD  MAIL 


2.3    Tray  Line  2 

(In  2.3,  amend  the  introduction  and 
items  b  and  c  to  change  "LTRS"  to 
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"LTR."  to  change  "CR-RTS"  to  "CR- 
RT."  and  to  add  "5D"  to  the  5-digit 
carrier  routes  tray:] 
t        »        •        *        * 

Line  2:  "FCM  LTR"  or  "STD  LTR" 
and: 

•  •        «        *        * 

b.  5-digit  carrier  routes:  "5D  CR-RT 
BC." 

c.  3-digit  carrier  routes:  "3D  CR-RT 

BC." 

*  •        *        *        * 

M820    Flat-Size  Mail 

[Amend  Summary  to  include  Bound 
Printed  Matter  to  read  as  follows:] 

Summary 

M820  describes  the  preparation 
standards  for  flat-size  automation  rate 
First-Class  Mail,  Periodicals.  Standard 
Mail,  and  Bound  Printed  Matter. 

1.0  BASIC  STANDARDS 

1.1  Standards 

(Amend  the  first  sentence  of  1.1  by 
adding  text  for  Bound  Printed  Matter 
flats  to  read  as  follows:] 

Flat-size  Bound  Printed  Matter  pieces 
claiming  the  barcoded  discount  and  flat- 
size  automation  rate  First-Class  Mail. 
Periodicals,  and  Standard  Mail  must  be 
prepared  imder  M820  and  the  eligibility 
standards  for  the  rate  claimed.*  *  * 

1.2  Mailings 

(Amend  1.2  to  replace  the  First-Class 
Mail  automation  basic  rate  with  the  new 
ADC  and  mixed  ADC  rates  to  read  as 
follows:] 

All  pieces  in  a  mailing  must  meet  the 
stand^s  in  C820  and  must  be  sorted 
together  to  the  finest  extent  required. 
First-Class  Mail  mailings  may  include 
pieces  prepared  at  automation  5-digit,  3- 
digit,  ADC,  and  mixed  ADC  rates. 
Periodicals  mailings  may  include  pieces 
prepared  at  automation  5-digit,  3-digit, 
and  basic  rates.  Standard  Mail  mailings 
may  include  pieces  prepared  at 
automation  3/5  and  basic  rates.  The 
definitions  of  a  mailing  and  permissible 
combinations  are  in  MOll.  Boimd 
Printed  Matter  mailings  may  include 
presorted  pieces  claiming  the  barcode 
discount. 


marking  is  applied  under  PlOO,  P600,  or 
P700. 


1.4    Marking 

(Amend  the  last  sentence  of  1.4  by 
adding  reference  P700  to  read  as 
follows:] 

*  *  *  Pieces  not  claimed  at  an 
automation  rate  must  not  bear  "AUTO" 
unless  single-piece  rate  postage  is 
affixed  or  a  corrective  single-piece  rate 


{Add  new  6.0  for  Bound  Printed  Matter 
to  read  as  follows:] 

6.0  BOUND  PRINTED  MATTER 

6.1  Package  Preparation 

Packages  must  be  prepared  and 
labeled  in  the  following  sequence: 

a.  5-digit:  (minimum  10  pieces  or  10 
pounds,  fewer  not  permitted,  maximum 
weight  20  pounds);  red  Label  D  or 
optional  endorsement  line  (OEL). 

b.  3-digit:  (minimiun  10  pieces  or  10 
pounds,  fewer  not  permitted,  maximum 
weight  20  pounds);  green  Label  3  or 
OEL. 

c.  ADC:  (minimiun  10  pieces  or  10 
poimds,  fewer  not  permitted,  maximum 
weight  20  pounds);  pink  Label  A  or 
OEL. 

d.  "Mixed  ADC:  (no  minimum, 
maximum  weight  20  pounds);  tan  Label 
MXDorOEL. 

6.2  Sack  Preparation  and  Labeling 

A  sack  must  be  prepared  when  the 
quantity  of  mail  for  a  required  presort 
destination  reaches  20  addressed  pieces. 
Preparation  sequence,  tray  size,  and 
labeling: 

a.  5-digit:  required. 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  packages. 

(2)  Line  2:  "PSVC  FLTS  5D  BC." 

b.  3-digit:  required. 

(1)  Line  1:  use  L002,  Column  A. 

(2)  Line  2:  "PSVC  FLTS  3D  BC." 

c.  SCF:  optional. 

(1 )  Line  1:  use  L005,  Column  B. 

(2)  Une  2:  "PSVC  FLTS  SCF  BC." 

d.  ADC:  required. 

(1)  Line  1:  use  L004. 

(2)  Line  2:  "PSVC  FLTS  ADC  BC." 

e.  Mixed  ADC:  required. 

(1)  Line  1:  use  "MXD"  followed  by 
origin  facility  in  L802  or  L803  as 
appropriate. 

(2)  Une  2:  "PSVC  FLTS  BC  WKG." 

•  •        •        *  '      • 

P    Postage  and  Pajrment  Methods 
POOO    Basic  Information 

POlO    General  Standards 

POl  1    Payment 

1.0    PREPAYMENT  AND  POSTAGE 
DUE 

•  «        •        *        * 

[Amend  1.5  to  replaced  references  to  the 
nonstandard  surcharge  to  the 
nonmachinable  surcharge.] 


1.5    Shortpaid  Mail— Basic  Standards 

Mail  of  any  class,  including  mail 
indicating  special  services  (except 
Express  Mail,  registered  mail,  and 
nonmachinable  First-Class  Mail),  that  is 
received  at  either  the  office  of  mailing 
or  office  of  address  without  enough 
postage  is  marked  to  show  the  total 
(rounded  off)  deficiency  of  postage  and 
fees.  Individual  such  pieces  (or 
quantities  fewer  than  10)  are  delivered 
to  the  addressee  on  payment  of  the 
charges  marked  on  the  mail.  For 
quantity  mailings  of  10  or  more  pieces, 
the  mailer  is  notified  so  that  the  postage 
charges  may  be  adjusted  before 
dispatch. 
•        •        •        *        * 

[Amend  title  and  text  of  1.8  to  show  that 
the  nonstandard  surcharge  is  replaced 
by  the  nonmachinable  surcharge  to  read 
as  follows:] 

1.8    Shortpaid  Nonmachinable  Mail 

Shortpaid  nonmachinable  First-Class 
Mail  is  returned  to  the  sender  for 
additional  postage. 


P012    Documentation 


[Amend  title  and  text  of  2.0  to  add 
Bound  Printed  Matter  flats  to  read  as 
follows:] 

2.0  STANDARDIZED 
DOCUMENTATION— FIRST-CLASS 
MAIL,  PERIODICALS,  STANDARD 
MAIL  AND  BOUND  PRINTED  MATTER 
FLATS 

2.1  Basic  Standards 

For  First-Class  Mail,  Periodicals, 
Standard  Mail,  and  Bound  Printed 
Matter  Flats,  *  *  * 

2.2  Format  and  Content 

For  First-Class  Mail.  Periodicals, 
Standard  Mail,  and  Bound  Printed 
Matter  Flats.  *  *  * 


2.3    Rale  Level  Column  Headings 

The  actual  name  of  the  rate  level  (or 
corresponding  abbreviation)  is  used  for 
column  headings  required  by  2.2  and 
shown  below: 

[Amend  2.3a  to  add  the  AADC  and 
mixed  AADC  rates  for  automation 
letters  and  the  ADC  and  mixed  ADC 
rates  automation  for  flats] 

a.  Automation  First-Class  Mail, 
Periodicals,  and  Standard  Mail: 
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Rate 


At)breviation 


AADC  [First-Class  Mail  letters/cards  and  Standard  Mail  letters] AS 

ADC  (First-Class  Mail  flats]  .• AB 

Mixed  AADC  [First-Class  Mail  letters/cards  and  Standard  Mail  letters] MB 

Mixed  ADC  [First-Class  Mail  flats] -  MB 

[Amend  ttie  entry  for  basic  as  follows:] 

Basic  [flats] - • ^^ 


3.0  DETAILED  ZONE  USTING  FOR 
PERIODICALS 

3.1  Definition  and  Retention 

[Amend  the  first  sentence  of  3.1  by 
making  minor  edits  and  adding  DADC 
rates  to  read  as  follows:] 

The  publisher  must  be  able  to  present 
documentation  to  support  the  actual 
number  of  copies  of  each  edition  of  an 
issue,  by  entry  point,  mailed  to  each 
zone,  at  DDU,  DSCF,  DADC,  and  In- 
Coimty  rates.*  *  * 

3.2  Characteristics 

Report  the  niunber  of  copies  mailed  to 
each  3-digit  ZIP  Code  pre&c  at 
applicable  zone  rates  using  one  of  the 
following  formats: 

***** 

[Amend  the  first  sentence  of  item  3.2b 
by  making  minor  edits  and  adding 
DADC  to  read  as  follows:] 

Report  copies  by  zone  (In-County 
DDU,  In-County  others,  Outside-County 
DDU,  Outside-County  DSCF,  and 
Outside-County  DADC)  and  by  3-digit 
ZIP  Code  prefix,  listed  in  ascending 
numeric  order,  for  each  zone.  *  *  * 

3.3  Zone  Abbreviations 

Use  the  actual  rate  name  or  the 
authorized  zone  abbreviation  in  the 
listings  in  2.0  and  3.2: 
[Amend  the  table  in  3.3  to  include  the 
zone  abbreviation,  "ADC"  and  rate 
equivalent,  "outside-county,  DADC"  to 
read  as  follows:] 

Zone  at>breviation  Rate  equivalent ' 


SCF Outside-County, 

DSCF. 

ADC Outside-County, 

DADC. 
^  or  1/2 zones  1  arid  2. 


4.0    POSTAGE  STATEMENT 


[Revise  4.2  for  clarity  adding  relocated 
P950.5.5  and  6.11.  Add  new  4.3  to 
clarify  what  is  required  for  facsimile 
postage  statements.] 

4.2  Completing  Postage  Statements 

Any  mailing  claiming  a  discount,  and 
all  permit  imprint  mailings  must  be 
accompanied  by  a  postage  statement 
completed  and  signed  by  the  mailer. 
The  mailer  may  submit  a  computer- 
generated  facsimile  (see  4.3).  A  change 
made  to  any  postage  statement  requires 
the  mailer  (agent)  to  correct  the  postage 
statement  accordingly  and  dociunent 
the  correction.  ' 

[Add  new  4.3  as  follows.] 

4.3  Facsimile  Postage  Statements 

Facsimile  postage  statements  must 
contain  data  and  elements  in  locations 
as  close  as  possible  to  where  they 
appear  on  the  USPS  form.  Data  fields 
that  do  not  pertain  to  information  and 
rates  claimed  in  the  mailing  and  other 
extraneous  information  that  appears  on 
the  USPS  form  do  not  have  to  be 
included.  Facsimiles  must  include  all 
other  information  pertaining  to  the 
mailing,  including  the  class  of  mail  (or 
subclass  as  appropriate),  postage 
payment  method  (e.g.,  permit  imprint), 
and  four-digit  form  niunber  (hyphen 
and  suffix,  optional).  All  parts,  and  line 
niunbers  within  each  part,  must  reflect 
those  on  the  USPS  form(s).  In  some 
cases,  this  can  include  fields  from 
multiple  USPS  forms  onto  a  single 
facsimile.  For  example:  Part  A,  lines  A5, 
A6,  and  total— Part  A  from  Form  3602- 
R,  and  Part  F,  lines  Fl,  F2  and  total- 
Part  F  from  Form  3602-RS,  can  be 
consolidated  onto  a  single  Form  3602 
(Facsimile).  Most  importantly,  the 
facsimile  must  fully  and  exacUy 
reproduce  the  "Certification"  and 
.  "USPS  Use  Only"  fields  that  appear  on 
the  USPS  form.  A  facsimile  postage 
statement  produced  by  software 
certified  by  the  USPS  Presort  Accuracy 
Validation  and  Evaluation  (PAVE)  or 
Manifest  Analysis  and  Certification 
(MAC)  program  is  considered  a  USPS- 
approved  form  for  these  standards. 


Others  may  be  approved  by  the  entry 
office  postmaster.  Periodicals  mailers 
authorized  centralized  postage  payment 
(CPP)  procedures  receive  approval  from 
the  New  York  RCSC. 


POl  3    Rate  Application  and 
Computation 

*      ,  *        *        *        * 

1.0    BASIC  STANDARDS 


[Revise  1.2  by  adding  new  d  and  e,  as^ 
follows.] 

1.2    Expression    - 

For  these  standards,  express: 

a.  Piece  coimts  in  whole  numbers. 

b.  Weights  in  decimal  poimds  (e.g., 
1.125  pounds)  rounded  as  shown  below. 

c.  Postage  in  decimal  dollars  (e.g., 
$0,162)  rounded  as  shown  below. 

d.  Intermediate  postage  figures  on  all 
permit  imprint  and  Periodicals 
statements  (rounded  off)  to  four  decimal 
places.  On  all  postage  affixed  statements 
(rounded  off)  to  three  decimal  places. 
An  intermediate  postage  figure  is 
defined  as  follows:  For  First  Class  Mail, 
Standard  Madl,  and  Packages  Services 
mailings,  any  figure  on  any  line  of  a 
postage  statement,  with  the  exception  of 
the  "Total  Postage"  line,  is  an 
intermediate  figure.  For  Periodicak 
mailings,  any  figure  on  any  line  of  a 
Form  3541,  with  the  exception  of  the 
"Total  Outside  County  Postage,"  "Total 
In-County  Postage,"  and  "Total  Foreign 
Postage"  lines  is  an  intermediate  figure. 

e.  Total  postage  figures  (rounded  off) 
to  two  decimal  places.  A  total  postage 
figure  is  defined  as  follows:  For  First 
Class  Mail,  Standard  Mail,  and  Packages 
Services  mailings  any  figure  on  a  "Total 
Postage"  line.  For  Periodicals  mailings, 
any  figure  on  a  "Total  Outside  County 
Postage,"  "Total  In-County  Postage," 
and  "Total  Foreign  Postage"  fine. 
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2.0    RATE  APPUCATION— EXPRESS 
MAIL,  FIRST-CLASS  MAIL.  AND 
PRIORITY  MAIL 


2.4  Priority  Mail 

[Amend  2.4  by  replacing  "5  poxmd" 
with  "1  pound"  to  read  as  follows:] 
Except  under  2.5.  Priority  Mail  rates  are 
charged  per  poimd  or  fraction  thereof; 
any  fraction  of  a  pound  is  rounded  up 
to  the  next  whole  pound.  For  example, 
if  a  piece  weighs  1.2  poimds,  the  weight 
(postage)  increment  is  2  pounds.  The 
minimum  postage  amount  per 
addressed  piece  is  the  1-pound  rate.  The 
Priority  Mail  rate  up  to  1  pound  is  based 
solely  on  weight;  for  pieces  weighing 
more  than  1  poimd,  the  rates  are  based 
on  weight  and  zone. 

2.5  Flat  Rate  Envelope 

[Amend  2.5  by  changing  "2-pound"  to 
"1-pound"  to  read  as  follows:] 

Each  addressed  Express  Mail  flat  rate 
envelope  is  charged  the  Express  Mail 
rate  applicable  to  a  1/2-pound  piece, 
regardless  of  its  actual  weight.  Each 
addressed  Priority  Mail  flat  rate 
envelope  is  charged  the  Priority  Mail 
rate  applicable  to  a  1-pound  piece, 
regardless  of  its  actual  weight. 

2.6  Keys  and  Identification  Devices 

[Amend  2.6  by  adding  "zone  rate"  to  the 
2-poimd  weirfit  to  read  as  follows:] 

Keys  and  identification  devices 
weighing  13  oimces  or  less  are  charged 
First-Class  Mail  rates  per  oimce  or 
fraction  thereof  in  accordance  with  2.3, 
plus  the  fee  in  RlOO.10.0.  Keys  and 
identification  devices  weighing  more 
than  13  ounces  but  not  more  than  1 
pound  are  mailed  at  the  1 -pound 
Priority  Mail  flat  rate  plus  the  fee  in 
RlOO.10.0.  Keys  and  identification 
devices  weighing  more  than  1  poimd 
but  not  more  than  2  pounds  are  subject 
to  the  2-pound  Priority  Mail  rate  for 
zone  4  plus  the  fee  in  RlOO.10.0. 
***** 

5.0    RATE  APPUCATION— PACKAGE 
SERVICES 


5.2    Parcel  Post 

[Amend  5.2  by  changing  "2  pounds"  to 
"1  poimd"  in  the  last  sentence  to  read 
as  follows:] 

*  *  *  The  T"'"'*"'""  postage  rate  per 
addressed  piece  is  that  for  an  addressed 
piece  weighing  1  poimd. 

5.2    Single-Piece  Bound  Printed  Matter 

[Amend  5.3  by  changing  "1.5  pounds" 
to  "1  pound"  in  the  last  sentence  to  read 
as  follows:] 


*  *  *  The  minimum  postage  rate  per 
addressed  piece  is  that  for  an  addressed 
piece  weighing  1  pound. 

***** 

7.0    COMPUTING  POSTAGE- 
PERIODICALS 

***** 

[Revise  1.1  to  clarify  total  postage 
reporting  by  separate  Outside-County 
and  In-County  charges.] 

7.7    Total  Postage 

Total  Outside-County  postage  is  the 
sum  of  the  per  pound  and  per  piece 
charges,  and  any  Ride- Along  charge, 
less  all  discounts,  rounded  off  to  the 
nearest  whole  cent.  Total  In-County 
postage  is  the  sum  of  the  per  pound  and 
per  piece  charges,  and  any  Ride- Along 
charge,  less  all  discounts,  rounded  off  to 
the  nearest  whole  cent.  For  mailings 
that  include  foreign  copies,  total  foreign 
postage  is  the  sum  of  the  per  piece 
charges,  less  a  discount,  rounded  off  to 
the  nearest  whole  cent. 

8.0    COMPUTING  POSTAGE- 
STANDARD  MAIL 


[Revise  8.3  to  include  affixing  any 
surcharge] 

8.3  Computing  Affixed  Postage 

To  compute  postage  to  be  affixed  to 
each  piece,  multiply  the  weight  of  the 
piece  (in  pounds)  by  the  applicable  rate 
per  pound;  add  the  applicable  per  piece 
charge  and  any  surcharge;  and  round 
the  sum  up  to  the  next  tenth  of  a  cent. 
The  applicable  minimum  per  piece 
charge  must  be  affixed  if  it  is  more  than 
the  total  computed  per  piece  postage. 

[Renumber  current  8.4  as  8.5.  Add  new 

8.4  to  show  how  to  compute  affixed 
postage  for  heavy  automation  and 
Enhanced  Carrier  Route  letters.] 

8.4    Computing  Affixed  Postage — 
Heavy  Letters 

To  compute  postage  to  be  affixed  to 
each  piece,  multiply  the  weight  of  the 
piece  (in  pounds)  by  the  applicable  rate 
per  pound;  add  the  applicable  per  piece 
charge,  subtract  the  heavy  letter 
discount  (see- 8.6.  through  8.8);  and 
round  the  sum  up  to  the  next  tenth  of 
a  cent. 
***** 

[Add  new  8.6  to  show  how  to  calculate 
the  discount  for  heavy  automation 
letters:] 

8.6    Discount  for  Heavy  Automation 
Letters 

Automation  letters  that  weigh  more 
than  3.3  ounces  but  not  more  than  3.5 
ounces  are  charged  postage  equal  to  the 


automation  piece/pound  rate  for  that 
piece  and  receive  a  discount  equal  to 
the  corresponding  automation  nonletter 
piece  rate  (3.3  ounces  or  less)  minus  the 
corresponding  automation  letter  piece 
rate  (3.3  ounces  or  less).  For  automation 
ECR  pieces,  postage  is  calculated  using 
the  regular  basic  piece/pound  rate  and 
the  regular  basic  nonletter  piece  rate.  If 
a  destination  entry  rate  is  claimed,  the 
discount  is  calculated  using  the 
corresponding  rates. 

[Add  new  8.7  to  show  how  to  calculate 
the  discount  for  heavy  automation- 
compatible  ECR  letters:] 

8.7  Discount  for  Heavy  ECR  Letters 

Pieces  that  otherwise  qualify  for  the 
high  density  or  saturation  letter  rate  and 
weigh  more  than  3.3  ounces  but  not 
more  than  3.5  ounces  pay  postage  equal 
to  the  piece/pound  rate  and  receive  a 
discount  equal  to  the  nonletter  piece 
rate  (3.3  ounces  or  less)  minus  the  letter 
piece  rate  (3.3  ounces  or  less).  If  a 
destination  entry  rate  is  claimed,  the 
discount  is  calculated  using  the 
corresponding  rates. 

[Add  new  8.8  to  show  how  to  calculate 
the  discount  for  heavy  ECR  automation 
basic  letters:] 

8.8  Discount  for  Heavy  ECR  Basic 
Automation  Letters 

Pieces  that  otherwise  qualify  for  the 
automation  basic  rate  and  weigh  more 
than  3.3  ounces  but  not  more  than  3.5 
ounces  pay  postage  equal  to  the  regular 
basic  piece/pound  rate  and  receive  a 
discount  equal  to  the  regular  basic 
nonletter  piece  rate  (3.3  ounces  or  less) 
minus  the  automation  basic  piece  rate 
(3.3  ounces  or  less).  If  a  destination 
entry  rate  is  claimed,  the  discount  is 
calculated  using  the  corresponding 
rates. 


POl  4    Refunds  and  Exchanges 

***** 

2.0    POSTAGE  AND  FEES  REFUNDS 

***** 

2.7    Unallowable  Refunds 


[Revise  P014.2.7  by  adding  a  new  e.,  to 
include  text  relocated  from  P950.4.4.] 
e.  Postage  for  any  failure  to  provide 
service  caused  by  any  event  that  occurs 
before  a  PVDS  shipment  is  deposited 
and  accepted  into  the  mailstream  and 
becomes  mail  at  a  destination  postal 
facility.. 
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5.0    EXPRESS  MAIL  POSTAGE 
REFUND 


1^    Conditions  for  Refund 

[Revise  5.2  to  read  as  follows:] 

A  refund  request  must  be  made 
within  90  days  after  the  date  of  mailing 
as  shown  in  the  "Date  In"  box  on  Label 
11.  Except  as  provided  in  D500.1.6,  a 
mailer  may  file  for  a  postage  refund  only 
under  one  of  the  following 
circumstances. 

a.  The  item  was  not  delivered  or  made 
available  for  claim  as  guaranteed  under 
the  applicable  service  purchased. 

ib.  The  item  was  not  delivered  or  made 
vailable  for  claim  by  the  guaranteed 
delivery  time  applicable  to  the  service 
purchased,  and  delivery  was  not 
attempted  by  the  guaranteed  delivery 
time  applicable  to  the  service 
purchased. 

5.3    Refunds  Not  Given 

[Amend  5.3  to  read  as  follows:] 

A  refund  claim  will  not  be  given  if  the 
guaranteed  service  was  not  provided 
due  to  any  of  the  circumstances  in 
D500.1.6. 
1 '        •        *        *        * 

.  *020    Postage  Stamps  and  Stationery 

P021    Stamped  Stationery 

I*        *        *        • 
.0    OTHER  STATIONERY 

[Amend  title  of  3.1  to  by  adding  "s"  to 
"Card"  to  read  as  follows:] 

3.1    Stamped  Cards 

[Amend  3.1  by  adding  availability  of 
stamped  cards  to  read  as  follows:] 

Stamped  cards  are  available  as  single 
stamped  cards,  double  (reply)  stamped 
cards,  and  in  sheets  of  40  for  customer 
imprinting.  Single  and  double  stamped 
cards  are  S-Vz  inches  high  by  5-V2 
inches  long.  Sheets  must  be  cut  to  this 
size  so  that  the  stamp  is  in  the  upper 
right  comer  of  each  card.  The  USPS 
does  not  offer  personalized  stamped 
cards  (cards  imprinted  with  a  return 
address). 


FlM    First-Class  Mafl 


-  .0    PRESORTED  RATE 


4.2    Affixed  Pestage 

i  Unless  permitted  by  other  standards 
r  by  Business  Mailer  Support,  USPS 
headquarters,  when  precanceled  postage 
or  meter  stamps  are  used,  only  one 


payment  method  may  be  used  in  a 
mailing  and  each  piece  must  bear 
postage  under  one  of  these  conditions: 

***** 

[Amend  4.2b  to  change  the 
"nonstandard"  surcharge  to  the 
"nonmachinable"  surcharge  to  read  as 
follows:] 

b.  A  precanceled  stamp  or  the  full 
postage  at  the  lowest  First-Class  first 
ounce  rate  applicable  to  the  mailing  job, 
and  full  postage  on  metered  pieces  for 
any  additional  ounce(s)  or 
noiunachinable  surcharge;  postage 
documentation  may  be  required  by 
standard. 


5.0    AUTOMATION  RATES 

***** 

5.2    Postage  Affixed,  Generally 

Unless  permitted  by  other  standards 
or  by  Business  Mailer  Support,  USPS 
headquarters,  when  precanceled  postage 
or  meter  stamps  are  used,  only  one 
payment  method  may  be  used  in  a 
mailing  and  each  piece  must  bear 
postage  under  one  of  these  conditions: 

[Amend  item  5.2b  to  change  the 
"nonstandard"  surcharge  to  the 
"nonmachinable"  surcharge  to  read  as 
follows:] 

***** 

b.  Flat-size  pieces  must  bear  enough 
postage  to  include  the  nonmachinable 
surcharge  if  applicable. 

***** 

P2M    Periodicals 

1.0    BASIC  INFORMATION 


1.5    Postage  StateB^ent  and 
Decumentatioa 

[Amend  the  second  sentence  of  1.5  by 
adding  "DADC"  to  read  as  follows:] 

*  *  *  The  postage  statement  must  be 
supported  by  documentation  as  required 
by  POl  2  ufdess  each  piece  in  the 
mailing  is  of  identical  weight  and  the 
pieces  are  separated  when  presented  for 
acceptance  by  rate,  by  zone  (including 
separation  by  In-County  and  Outside- 
County  rates),  and  by  entry  discount 
(i.e.,  DDU,DSCF,  and  DADC).*  *  * 
***** 

[Redesignate  1.8  through  1.12  as  1.9 
through  1.13,  respectively.  Add  new  1.8 
to  read  as  follows:] 

1.8    Waiviag  NenadvNli^ig  Rates 

Instead  of  marking  a  copy  of  each 
issue  to  show  the  advertising  and 
nonadvertising  portions,  the  publisher 
may  pay  postage  at  the  advertising 
zoned  rates  on  both  portions  of  all 


issues  or  editions  of  a  Periodicals 
publication  (except  a  requester 
pubUcation).  This  option  is  not 
available  if  the  rate  for  advertising  is 
lower  than  the  rate  for  nonadvertising. 
When  the  amount  of  advertising  exceeds 
75%,  the  copies  provided  to  the 
postmaster  must  be  marked 
"Advertising  over  75%."  When  the 
amount  of  advertising  is  75%  or  under, 
the  copies  provided  to  the  postmaster 
must  be  marked  "Axlvertising  not  over 
75%"  on  the  first  page.  The  entire 
weight  of  the  copy  must  be  entered  on 
the  postage  statement  in  the  column 
provided  for  the  advertising  portion. 
The  words  "Over  75%"  or  "Not  over 
75%"  must  be  annotated  on  the  postage 
statement  and  the  word  "Waived"  must 
be  written  in  the  space  provided  for  the 
weight  of  the  nonadvertising  portion. 
*        *        •        *      -  *  V 

2.0    MONTHLY  POSTAGE 
STATEMENT 


[Remove  2.3,  Waiving  Nonadvertising 
Rates,  and  redesignate  2.4  as  2.3.] 

***** 


P6ee    standard  Mail 


2.0  PRESORTED  AND  ENHANCED 
CARRIER  ROUTE  RATES 

2.1  Identical-Weiglit  Pieces 

[Amend  2.1  to  include  a  reference  to 
surcharges  to  read  as  follows:] 

Mailings  of  identical-weight  pieces 
may  have  postage  affixed  to  each  piece 
at  the  exact  rate  for  which  the  piece 
qualifies,  or  each  piece  in  the  mailing 
may  have  postage  afflxed  at  the  lowest 
rate  applicable  to  pieces  in  the  mailing 
or  mailing  job.  Alternatively,  a 
nondenominated  precanceled  stamp 
may  be  affixed  to  every  piece  in  the 
mailing  or  mailing  job,  or  each  piece 
may  bear  a  permit  imprint.  If  exact 
postage  is  not  affixed,  all  additional 
postage  and  siurcharges  must  be  paid  at 
the  time  of  mailing  with  an  advance 
deposit  account  or  with  a  meter  strip 
affixed  to  the  required  postage 
statement.  If  exact  postage  is  not  affixed, 
documentation  meeting  the  standards  in 
POl  2  must  be  submitted  to  substantiate 
the  additional  postage  unless  the  pieces 
are  identical  weight  and  separated  by 
rate  when  presented  for  acceptance. 

[Amend  2.2  to  show  that  when  affixing 
postage,  heavy  letters  must  have  full 
postage  affixeid  to  every  piece  in  the 
mailing.] 


V<ul«».a1    Dainotar  /  Vnl      RT      Mr>      7Q  /  Tiiacrloir      Anm'l     1R      9009  /  Riilac    anr)    1?£Mni1a1-irkne 


1II7?»1 


18730 


Federal  Register / Vol.  67.  No.  73 /Tuesday,  April  16.  2002 /Rules  and  RegulaUons 


2.2    Nonidentical- Weight  Pieces 

Postage  for  nonidentical-weight 
pieces  subject  to  the  minimum  per  piece 
rates  may  be  paid  by  meter  stamps, 
precanceled  stamps,  or  precanceled 
stamped  envelopes.  Mailings  of 
nonidentical-weight  pieces  subject  to 
the  piece/poimd  rates  may  have  postage 
paid  by  permit  imprint  (if  the  mailer  is 
authorized  by  Business  Mailer  Support) 
or  by  meter  or  precanceled  stamps  (if 
each  piece  has  the  full  postage  affixed). 
Alternatively,  except  for  heavy 
automation  and  Enhanced  Carrier  Route 
letters,  the  mailer  may  affix  the  per 
piece  rate  to  each  piece  and  pay  the 
pound  rate  for  the  mailing  through  an 
advance  deposit  account.  Under  this 
alternative,  the  mailer  must  provide  a 
postage  statement  for  each  payment 
method  and  mark  each  piece  "Pound 
Rate  Pd  via  Permit,"  in  the  postage 
meter  indicium  or  ad  plate  or  other 
means  that  ensures  a  legible 
endorsement.  For  mailings  of 
nonidentical-weight  pieces, 
"nonidentical"  must  be  shown  as  the 
weight  of  a  single  piece  on  the 
applicable  postage  statement;  other 
entries  must  be  completed  as  directed. 

PgOO    Special  Postage  Payment 
Sjrstems 

P910    Manifest  h4ailmg  System  (MMS) 


3.0    KEYLINE 


Exhibit  3.3a    Rate  Category 
Abbreviations— First-Class  Mail 

[Amend  Exhibit  3.3a  by  removing  the 
entry  for  automation  basic  and  adding 
entries  for  the  new  AADC.  ADC,  mixed 
AADC,  and  mixed  ADC  rates.] 


Code 


AB 

AB 
MB 

MB 


Rate  category 


Automation  AAIX: 
Automation  ADC. 
Automation  Mixed 

AADC 
Automation  Mixed 

ADC. 


Exhibit  3.3b    Rate  Category 
AbbreTiations— Standard  Mail 

[Amend  Exhibit  3.3a  by  adding  entries 
for  the  new  AADC  and  mixed  AADC 
rates  and  revising  the  entries  for 
automation  basic  and  basic:] 


Code 

Rate  category 

MB     

Automation  Mixed 

AADC 

Code 


BB 
BS 
AB 


Rate  category 


Automation  Basic 
Basic 
Automation  AAOC 


[P950  is  revised  in  its  entirety  to  clarify 
standards  for  PVDS.  In  addition/current 
P950.4.4,  which  contained  standards 
regarding  refunds,  is  relocated  to 
P014.2.7.  With  the  elimination  of  four 
(separate)  Standard  Mail  Consolidated 
Postage  Statements,  and  the  addition  of 
a  single  Form  3602-C,  Consolidated 
Postage  Statement  Supplement  used 
with  typical  Standard  Mail  postage 
statements,  the  separate  postage 
reporting  standards  in  P950  are  no 
longer  needed.  Also  removed  was 
redundant  information  that  appears 
elsewhere.  This  revision  does  not 
substantially  change  PVDS  standards.] 

P950    Plant-Verified  Drop  Shipment 
(PVDS) 

Summary 

P950  describes  the  purpose,  program 
participation,  liability,  and  options. 

1.0  DESCRIPTION 

1.1  Purpose 

Plant-verified  drop  shipment  (PVDS) 
enables  origin  verification  and  postage 
payment  for  shipments  transported  by  a 
mailer  (or  third  party)  at  the  mailer's 
expense  on  the  mailer's  own  or 
contracted  vehicle,  to  destination  USPS 
facilities  for  acceptance  as  mail.  The 
mailings  may  be  prepared  for  deposit  at 
a  destination  entry  rate,  or  they  may  be 
claimed  at  the  applicable  rates  from  the 
destination  entry  facility. 

1.2  Function 

Under  PVDS: 

a.  Mailings  are  verified  at  origin  by 
USPS  employees  assigned  to  a  detached 
mail  unit  (DMU)  at  a  mailer's  plant  or 
at  the  business  mail  entry  unit  (BMEU) 
at  the  origin  post  office  serving  the 
mailer's  plant.  The  shipments  are  then 
released  for  transportation  to 
destination  USPS  facilities. 

b.  For  Periodicals,  postage  is  paid  at 

a  valid  original  entry  or  additional  entry 
post  office,  serving  die  mailer's  plant, 
unless  an  alternative  postage  pajrment 
method  is  authorized. 

c.  For  Standard  Mail  and  Package 
Services,  postage  and  fees  are  paid 
under  a  valid  permit  at  the  post  office 
serving  the  mailer's  plant,  or  as 
designated  by  the  district  manager. 

d.  The  shipment  is  deposited  at  the 
destination  USPS  facility,  by  the  mailer 
or  the  mailer's  agent,  where  it  is  verified 
and  accepted  as  mail  by  USPS 
employees  and  released  lor  processing. 


1.3  Other  Mailings 

The  following  mailings  must  be 
verified,  accepted,  and  paid  for  at  the 
destination  USPS  facility: 

a.  Periodicals  mailings  not  verified  at 
origin  under  PVDS  or  imder  the 
Centralized  Postage  Payment  System 
(see  P200).  The  destination  USPS 
facility  must  be  a  valid  original  entry  or 
additional  entry  post  office  if  mailings 
are  submitted  there  for  postal 
verification. 

b.  Standard  Mail  and  Package 
Services  mailings  not  verified  and  paid 
for  at  origin  under  PVDS.  Mailers  must 
have  a  valid  permit  (and  fees)  at  the 
destination  USPS  facility  for  postage 
payment. 

1.4  Dates 

The  postage  statement  may  be 
submitted  before  or  at  the  time  a 
shipment  is  presented  to  the  origin  post 
office  DMU  or  BMEU.  The  date  shown 
by  the  mailer  and  the  post  office  roimd 
stamp  date  on  the  postage  statement  and 
Form  8125  represents  the  date  the  origin 
post  office  DMU  or  BMEU  verified  the 
shipment  and  cleared  it  for  dispatch  by 
the  mailer  to  the  destination  USPS 
facility.  It  does  not  necessarily  represent 
the  date  die  USPS  accepts  the  PVDS  at 
the  USPS  destination  facility  as  mail. 

2.0    PROGRAM  PAR'nCIPA'nON 


2.1  Mailer  Responsibility 

A  mailer  participating  in  PVDS  must 
comply  with  P950.  If  the  mailer  does 
not  meet  these  requirements,  the  mailer 
may  be  prohibited  from  participating  in 
PVDS  by  the  local  postmaster.  Any 
mailer  denied  a  request  for  PVDS  may 
file  an  appeal  imder  G020. 

2.2  Verification  at  Mailer's  Plant 

Before  PVDS  verification  can  be 
performed  at  the  mailer's  plant,  the 
mailer  must  have  either  a  USPS  plant 
load  authorization  for  that  plant  or  a 
postage  payment  agreement  with  the 
USPS  that  estabUshes  a  detached  mail 
unit  (DMU)  at  that  plant.  The  DMU 
must  be  separate  fi-om  the  mailer's 
activities,  in  an  enclosed,  secure,  and 
safe  work  area  with  a  telephone.  The 
work  area  must  be  approved  by  the 
USPS.  The  mailer  may  submit  a  letter  to 
the  postmaster  serving  the  plant  and 
request  PVDS  verffication  at  the  plant. 
The  postmaster  may  agree  to  the 
mailer's  request  to  verify  PVDS 
shipments  at  the  plant  on  an  as-needed 
basis,  if  an  approved  DMU  is 
established  and  staffing  can  be 
accommodated. 


1R732 
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2.3  Verification  at  Origin  BMEU 

PVDS  verification  can  be  performed  at 
the  origin  business  mail  entry  unit 
(BMEU)  under  these  conditions: 

a.  There  is  no  detached  mail  unit 
(DMU)  at  the  mailer's  plant. 

b.  The  mailer  is  in  the  service  area  of 
the  post  office  where  the  PVDS  is  to  be 
verified  and  where  postage  is  to  be  paid, 
imless  another  postal  facility  is 
designated  by  the  district  manager. 

c.  Each  vehicle  contains  only  one 
mailer's  shipment(s),  each  physically 
separated. 

d.  A  completed  postage  statement  and 
Form  8125  accompanies  each  PVDS  (or 
segment,  if  the  PW)S  is  contained  in 
more  than  one  vehicle). 

e.  If  an  alternate  method  of  paying 
postage  with  permit  imprint  is  used,  in 
addition  to  d.,  (additional)  required 
documentation  must  accompany  each 
PVDS  (or  segment,  if  the  PVDS  is 

Tntained  in  more  than  one  vehicle). 
f.  The  PVDS  can  be  physically 
verified  at  the  origin  BMEU.  Shipments 
to  be  verified  may  not  be  wrapped  or 
otherwise  prepared  if  a  presort  and 
postage  verification  caimot  be 
performed  without  destroying  the 
physical  integrity  of  the  shipment. 

g.  The  BMEU  has  enough  space  and 
staff  to  handle  verification,  and  scales  to 
calculate  per  piece  and  gross  weights 
are  available.  If  the  post  office  serving 
the  mailer's  plant  lacks  resources, 
another  postal  facility  may  be 
designated  by  the  district  manager. 

h.  The  mailer  must  transport  all 
shipments  to  the  post  office,  unload 
them  for  verification.  When  cleared  for 
dispatch,  reload  the  shipments  back 
onto  the  mailer's  vehicle  for 
transportation  to  the  destination  USPS 
facility. 

2.4  Periedicab 

Periodicals  postage  must  be  paid  at 
the  post  office  verifying  the  copies  or  as 
designated  by  the  district.  Advertising 
postage  is  zoned  from  the  destination 
USPS  facility  where  deposited  and 
accepted  as  mail  (or  from  the  facility 
where  the  Express  Mail  or  Priority  Mail 
drop  shipment  destinates).  The 
publisher  must  ensure  that  sufficient 
funds  are  on  deposit  to  pay  for  all 
shipments  before  their  release.  (A 
publisher  authorized  under  an 
alternative  postage  payment  system 
must  pay  postage  under  corresponding 
standards.) 

2.5  Standard  Mail  and  Package 
Services 

The  mailer  must  pay  any  applicable 
permit  fees,  mailing  fees,  and  postage 
for  Standard  Mail  and  Package  Services 


PVDS  at  either  the  post  office  serving 
the  mailer's  plant  or  the  post  office  that, 
does  BMEU  verification  as  designated 
by  the  district.  If  permit  imprints  are 
used  to  pay  postage,  the  mailer  must 
ensure  that  sufficient  funds  are  on 
deposit  to  pay  for  all  shipments  before 
their  release.  For  Nonprofit  Standard 
Mail  rates,  a  valid  authorization  must  be 
on  file  at  the  post  office  where  postage 
is  paid.  No  permit,  fees,  or 
authorizations  are  required  at  the 
destination  USPS  facility  where  PVDS 
mailings  are  deposited. 

2.6  Postage  Statement— Periodicals 

The  mailer  must  submit  a  Form  3541 
for  each  edition  of  each  issue  of  each 
publication  prepared  for  deposit  at  each 
destination  USPS  facility,  when  the 
corresponding  copies  are  presented  to 
the  DMU  or  the  post  office  BMEU  for 
verification.  When  required  by  the 
USPS,  the  mailer  must  submit 
consolidated  postage  statements  and  a 
postage  statement  register. 

2.7  Postage  Statement— Standard  Mail 

At  the  time  mail  is  presented  for 
verification,  the  mailer  must  submit  an 
appropriate  Form  3602  representing  all 
the  pieces  from  the  mailing  job  and 
Form  3602-C  (or  postage  statement 
register)  for  all  PVDS  verified  at  the 
mailer's  DMU  w  the  post  office  BMEU. 
The  mailer  must  enter  the  required 
information  on  Form  3602-C  for  each 
PVDS  to  be  deposited  at  each 
destination  USPS  facility,  in  lieu  of 
providing  a  separate  Form  3602  for  each 
PVDS. 

2.8  Postage  Statement— Package 
Services 

At  the  time  mail  is  presented  for 
verification,  the  mailer  must  submit  an 
appropriate  postage  stat^nent  for  each 
P\^S  mailing  destined  for  each 
destination  USPS  facility.  When 
required  by  the  USPS,  the  mailer  must 
submit  consolidated  postage  statements 
and  a  postage  statement  register. 

2.9  Fwm  8125  and  Form  8125-C 

Form  8125  is  used  to  report  a  single 
PVDS  that  the  mailer  will  transport  from 
origin  to  a  destination  USPS  facility. 
Computer-generated  Form  8125-C, 
(format  available  at  www.usps.com), 
provides  for  reporting  multiple  PVDS 
mailings  that  are  prepared  by  an 
individual  mailer  and  that  are  cleared  at 
origin  on  the  sanie  day  for  entry  at  a 
single  destination  USPS  facility  on  the 
same  vehicle.  See  2.11.  The  mailer  must 
submit  a  completed  Form  8125  (signed 
and  dated  by  the  DMU  or  BMEU)  for 
each  PVDS,  to  the  destination  USPS 
facility.  The  form  must  be  submitted  in 


duplicate,  or  in  triplicate  if  the  mailer 
desires  a  signed  and  dated  copy 
returned  to  its  representative  when 
depositing  the  mail  at  the  destination 
USPS  facility.  Form  8125  is  not  required 
for  PVDS  sent  via  Express  Mail  or 
Priority  Mail  drop  shipment. 

2.10  Facsimile  Forms  8125  and  8125- 
C 

Facsimile  Forms  8125  may  be  used  in 
lieu  of  the  USPS  form.  Formats  must  be 
approved  in  advance  by  the  district 
manager  of  Business  Mail  Entry  or 
designee.  Formats  must  include  all 
required  information,  including  the 
correct  title  (preceded  by  the  word 
"facsimile")  and  edition  date,  in 
locations  as  close  as  possible  to  where 
they  appear  on  the  USPS  form.  Data 
fields  that  do  not  pertain  to  information 
relating  to  the  PVDS,  and  other 
extraneous  information  that  appear  on 
.the  USPS  form,  do  not  have  to  be 
included.  Form  8125-C  must  always  be 
computer-generated.  Form  8125-C,  may 
omit  the  "Number  of  Pieces"  and  "Piece 
Weight"  columns  for  mailings  prepared 
in  sacks,  trays,  or  on  pallets  if  there  is 
sufficient  injformation  for  the  origin  post 
office  and  destination  USPS  facility  to 
identify  the  mailings  and  to  compare  the 
information  on  the  form,  with  the 
physical  mail.  The  mailer  must  report 
the  number  of  pieces  in  each  mailing  on 
Form  8125-C  if  the  mailings  consist  of 
individual  mailpieces  that  are  not 
prepared  in  containers  (e.g.,  bedloaded 
parcels).  For  mailings  consisting  of 
identical  weight  pieces,  mailers  should 
report  the  piece  weight  where  possible. 

2.11  Mailer  Transport  of  PVDS 

Using  any  means  of  transportation, 
including  Express  Mail  or  ftiority  Mail 
drop  shipment,  the  mailer  must 
transport  PVDS  mailings  from  origin  to 
thedestination  USPS  facility.  The 
mailer  must  not  transport  PVDS 
mailings  on  the  same  vehicle  vrith 
shipments  not  entered  as  PVDS.  For 
Standard  Mail  and  Package  Services 
PVDS.  the  mailer  must  meet  the 
scheduling  standards  for  mail  deposit  at 
destination  USPS  facilities.  If  a  vehicle 
contains  mail  paid  at  Parcel  Select  rates, 
the  applicable  standards  for  scheduling 
of  deposits  and  unloading  of  vehicles 
apply  to  any  other  mail  on  the  same 
vehicle  for  the  same  destination  USPS 
facilify.  Any  material  classified  as 
hazardous  under  C023  may  not  be 
carried  in  the  same  vehicle  as  PVDS 
mailings. 

2.12  Separation  of  PVDS  Mailings 

When  a  vehicle  contains  more  than 
one  PVDS  for  a  single  destination  USPS 
facility,  the  shipments  must  be 
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separated  to  allow  reconciliation  with 
each  accompanying  Form  8125. 
Vehicles  containing  shipments  for 
multiple  destination  USPS  facilities, 
must  be  kept  physically  separated. 
Where  applicable,  a  single  Form  8125 
that  identifies  all  the  mail  for  a  single 
facility  must  be  prepared  for  a  shipment 
of  copailetized  or  combined  mailings. 

3.0    LIABILITY 

The  mailer  assumes  all  responsibility 
and  liability  for  any  loss  or  damage  to 
PVDS  before  they  are  deposited  and 
accepted  as  mail  at  destination  USPS 
fecilities,  including  third  party 
transportation. 

4.0  STANDARD  MAIL 
DOCUMENTATION 

4.1  SAME  DAY 

All  mailings  or  segments  of  the  same 
joS  submitted  for  verification  and 
release  on  the  same  day  under  PVDS 
must  be  reported  on  a  single  postage 
statement  and  Form  3602-C  (or  postage 
statement  register),  or  on  computer 
media  under  Multiple  Entry  Point 
Processing  System  (MEPPS). 

4.2  Documentation 

In  addition  to  the  documentation 
required  in  P012,  the  mailer  must  also 
submit  the  documentation  below  at  the 
time  the  first  mailing  identified  on  Form 
3602-C  is  presented  for  verification: 

a.  Form  3602-C,  which  serves  as  the 
postage  statement  register,  along  with 
the  appropriate  postage  statement.  All 
mailing  volumes,  weights,  and  postage 
for  each  rate  category  are  entered  on  the 
postage  statement  and  is  used  to  debit 
the  mailer's  account  for  permit  imprint 
mailings  and  to  enter  data  on  postage- 
affixed  mailings. 

b.  A  separate  Form  8125  for  each 
PVDS  listed  on  Form  3602-C  (or  postage 
statement  register).  Each  PVDS  must  be 
identified  with  a  unique  statement 
niunber  (e.g.,  the  date  and  a  sequential 
three-digit  suffix)  on  the  Form  3602-C 
(or  postage  statement  register)  and  the 
corresponding  Form  8125,  as 
appropriate. 

c.  A  separate  postage  statement 
showing  the  mailing  post  office  as  the 
same  office  as  post  office  of  PVDS  origin 
for  any  portion  of  a  job  accepted  by  the 
local  verifying  office  luider  a  standard 
plant  load  arrangement.  Plant  load 
mailings  are  not  considered  a  PVDS, 
and  are  not  reported  on  Forms  3602-C 
and  8125. 


5.0  PACKAGE  SERVICES  PVDS 
OPTION 

5.1  General  Standards 

Under  this  option,  in  addition  to  the 
individual  postage  statements  required 
for  each  Package  Services  mailing,  the 
mailer  may  be  required  to  submit 
postage  statement  registers  and 
consolidated  postage  statements  for 
PVDS  mailings.  A  single,  unique  USPS 
mailing  number  must  be  on  all  related 
individual  postage  statements  and 
postage  statement  register  listing  these 
individual  statements,  and  the 
associated  consolidated  postage 
statement.  When  a  mailer  is  required  to 
submit  consolidated  postage  statements, 
the  information  on  these  statements  is 
used  to  debit  the  mailer's  accoimt. 

5.2  Individual  Postage  Statements 

The  mailer  must  produce  and  submit 
a  complete  postage  statement  for  each 
mailing  for  each  destination  USPS 
facility  when  the  mailing  is  presented 
for  verification  and  postage  payment,  to 
addition  to  the  information  required  on 
all  individual  postage  statements,  if  the 
mailer  is  required  to  submit 
consolidated  postage  statements  (for 
three  or  more  entry  post  offices)  for 
debiting  of  the  advance  deposit  account, 
each  individual  postage  statement  must 
include  a  uniquely  assigned  postage 
statement  sequence  number  that  must 
not  exceed  nine  digits.  The  niunbers 
must  be  sequential  within  a  job  or 
mailing  cycle  for  mailings  verified,  paid 
for,  and  cleared  for  dispatch  on  the 
same  day.  The  statements  must  also 
include  a  unique  USPS  mailing  number 
corresponding  to  the  number  on  the 
related  postage  statement  register  and 
consolidated  postage  statement. 

5.3  Postage  Statement  Register 

A  postage  statement  register  is  a 
computer-generated  line  item  listing  of 
all  individual  postage  statements  for 
PVDS  permit  imprint  mailings  verified 
and  released  for  dispatch  on  a  single 
day  from  a  job  or  mailing  cycle.  All 
postage  statements  listed  on  a  postage 
statement  register,  must  be  represented 
by  a  corresponding  consolidated  postage 
statement.  The  total  postage  charge  on 
the  postage  statement  register  musi  be 
identical  with  the  total  postage  charge 
on  the  corresponding  consolidated 
statement.  The  following  information 
must  appear  on  each  postage  statement 
register: 

a.  At  the  top  of  the  first  page  the 
endorsement  "Register  of  Postage 
Statements";  name  and  location  of  the 
mailing  agent;  date  mailings  are  verified 
and  cleared  for  dispatch;  the  permit 
imprint  number;  the  unique  USPS 


mailing  number  corresponding  to  the 
number  on  related  postage  statements; 
and  the  related  consolidated  statement. 

b.  Each  line  item  must  include  (based 
on  the  individual  postage  statement  on 
that  Une)  the  unique  postage  statement 
sequence  number;  destination  USPS 
facility;  and,  for  that  statement,  total 
postage,  weight,  and  number  of  pieces. 

c.  ^e  sum  of  the  total  postage 
charges  must  appear  with  total  weight, 
and  total  pieces  must  be  listed  from 
each  postage  statement.  The  total 
postage  charge  on  the  register  must 
match  total  postage  charge  on  the 
related  consolidated  statement. 

d.  If  necessary,  manual  corrections 
may  be  made  to  the  postage  statement 
register  listing  the  data  from  any  revised 
individual  statement.  These  corrections 
must  be  dociunented  by  the  DMU,  and 
the  corrected  register  must  be  signed 
and  dated  by  both  the  mailer  and  the 
USPS  representative  approving  the 
changes.  The  changes  on  the  register 
must  be  reflected  on  the  associated 
consolidated  postage  statement. 

5.4  Submitting  Register 

The  mailer  must  submit  the  postage 
statement  register  to  the  DMU  before  or 
when  presenting  the  first  individual 
mailing  on  the  register  to  the  DMU  for 
verification  and  dispatch. 

5.5  Consolidated  Postage  Statement 

The  consolidated  postage  statement 
assembles  data  from  the  individual 
postage  statements  representing  permit 
imprint  mailings  verified,  paid  for,  and 
released  for  dispatch  on  a  single  day 
from  a  job  or  mailing  cycle.  The 
consolidated  statements  are  used  to 
debit  the  mailer's  account.  The 
following  information  must  be  identical 
for  each  individual  statement 
consolidated  onto  a  single 
(consolidated)  postage  statement: 

a.  Mailing  date. 

b.  Name  and  location  of  mailing 
agent. 

c.  Processing  category. 

d.  Permit  imprint  number. 

e.  Job  or  mailing  cycle  description. 

f.  Unique  USPS  mailing  nvunoer 
corresponding  to  the  niunber  on  related 
individual  postage  statements. 

5.6  Consolidated  Postage  Statement 

The  consolidated  postage  statement 
must  be  a  computer-generated  facsimile 
similar  in  format  to  the  appropriate 
USPS  postage  statement.  "The  mailer 
must  sign  and  date  the  consolidated 
statement.  Certain  data  elements  not  on 
the  individual  postage  statements  must 
be  reflected  on  the  consolidated 
statement,  including  the  range  of  imique 
individual  statement  sequence  numbers. 
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the  number  of  individual  statements 
represented,  and  the  endorsement 
"Consolidated  Postage  Statement." 
Other  data  elements  on  individual 
statements,  such  as  each  post  office  of 
deposit  for  PVDS  mailings,  are  not 
shown  on  the  consolidated  statement. 
Each  individual  statement  must  contain 
a  USPS  mailing  number  that 
corresponds  to  the  USPS  mailing 
number  on  the  related  consolidated 
statement. 

•5.7    Calculating  and  Reporting  Data 

Each  field  on  the  consolidated  postage 
statement  represents  the  sum  total  of  the 
figures  in  that  field  from  the  individual 
postage  statements.  The  figures  reported 
on  the  consolidated  statement  must  be 
roimded  in  accordance  with  P013.  All 
fields  containing  data  on  the  individual 
statements  must  be  rolled  up  to  the 
consolidated  statement.  The  total 
postage  on  the  consolidated  statement 
must  be  the  sum  of  the  total  postage  for 
all  individual  postage  statements.  This 
total  is  used  to  debit  the  mailer's 
accoimt. 

,5.8    Submitting  Statement 

The  mailer  must  submit  the 
consolidated  postage  statement  to  the 
DMU  at  or  before  the  time  the  last 
individual  postage  statement  it 
represents  is  submitted  to  the  DMU  for 
the  day's  mailing. 

P960    First-Class  or  Standard  Mail 
Mailings  With  Different  Payment 
Methods 


3.0  PRODUCING  THE  COMBINED 
MAILING 

3.1  Mailer  Quality  Control 

Before  merging  different  pieces  into  a 
combined  presorted  mailing,  the  mailer 
must  have  quality  control  procedures  to 
ensure  that: 

***** 

[Amend  item  i  to  clarify  which 
markings  must  appear  on  mailpieces:] 
i.  When  markings  are  applied  by  an 
MLOCR,  they  properly  show  the 
applicable  identifier/rate  code  described 
in  3.2  that  specifies  the  product  month 
designator,  MASS/FASTforward  system 
'identifier,  the  method  of  postage 
payment,  and  the  rate  of  postage  affixed 
for  metered  and  precanceled  stamp  mail 
or  other  postage  information  for  permit 
imprint  mail.  These  markings  must  be 
linked  by  the  computer  system  to  the 
rate  entered  by  the  mailer  when  the 
pieces  are  run  through  the  MLOCR. 

[Amend  3.2  to  show  how  markings  are 
applied  to  pieces  in  a  combined  mailing 


and  to  add  new  codes  for  First-Class 
Mail  and  Standard  Mail:] 

3.2    Rate  and  Postage  Marking 

The  following  markings  must  be 
applied  to  each  piece  in  the  mailing 
when  markings  are  applied  by  an 
MLOCR.  These  seven-character 
markings  provide  the  automation  rate 
marking  information  and  additional 
information  including  the  product 
month  designator,  MASS/FASTforward 
(FF)  system  identifier,  manufacturer 
code,  and  rate  marking  information.  The 
product  month  designator  is  the  first 
character  position  and  represents  the 
product  month  of  the  ZIP+4  file 
installed  with  the  system's  lookup 
engine  responsible  for  the  ZIP+4 
assigiunent.  Each  product  month  is 
designated  by  a  character  "A"  through 
"L"  (with  "A"  meaning  January,  "B" 
meaning  February,  etc.).  The  MASS/FF 
System  Identifier  is  characters  2  through 
4  and  represents  the  certified  system 
identifier  responsible  for  the  ZIP+4 
assigiunent.  There  is  a  one-to-one 
relationship  between  the  certffied 
system  serial  number  and  the  assigned 
identifier.  The  manufacturer  code  is  the 
'fifth  character  and  is  assigned  at  the 
manufacturer's  discretion  with  one 
exception:  the  character  "Z"  is  assigned 
when  the  mailpiece  contains  a  delivery 
point  barcode  in  the  address  block  and 
the  MLOCR  does  not  perform  a  lookup 
but  simply  reproduces  the  address  block 
barcode.  The  rate  marking  is 
represented  in  the  last  two  characters 
according  to  the  chart  below.  The 
applicable  marking  must  appear  on  each 
mailpiece  in  one  of  the  locations 
authorized  under  M012. 

a.  First-Class  Mail. 


Rate  maridng 

Rate  and  postage  cat- 

Letters 

Flats 

egory 

PI   

F1 

Barcoded  1 -ounce  Permit 

P2  ......... 

F2 

Imprint. 
Barcoded  2-ounce  Permit 

P3  

F3 

Imprint. 
Barcoded  3-ounce  Permit 

P4 

F4 

Imprint. 
Barcoded  4-ounce  Permit 

F5 

Imprint. 
Barcoded  5-ounce  PemDit 

F6 

Imprint. 
Barcoded  6-ounce  Permit 

F7 

Imprint. 
Barcoded  7-ounce  Permit 

F8 

Imprint. 
Barcoded  8-ounce  Permit 

F9 

Imprint. 
Barcoded  9-ounce  Pennit 

FA 

Imprint. 
Barcoded  10-ounce  Per- 

FB 

mit  Imprint. 
Barcoded  11-ounce  Per- 
mit Imprint. 

Rate  maridng 

Rate  and  postage  cat- 

Letters 

Flats 

egory 

FC 

Barcoded  1 2-ounce  Per- 
mit Imprint. 

FD 

Barcoded  1 3-ounce  Per- 
mit Imprint. 

M5    

MF 

Barcoded  5-Digit  Meter 
Postage  Affixed. 

MS    

MT 

Barcoded  3-Digit  Meter 
Postage  Affixed. 

MA  

MD 

Barcoded  AADC  Meter 
Postage  Affixed. 

MM    

MX 

Barcoded  Mixed  AADC 
Meter  Postage  Affixed. 

MP   

MP 

Presorted  Meter  Postage 
Affixed. 

SI    

Precanceled  $0.15  Stamp 
Affixed  (card) 

SI    

Precanceled  $0.23  Stamp 
Affixed. 

S2   

Precanceled  $0.25  Stamp 
Affixed. 

b.  Standard  Mail  (letters  only). 


Rate 

maridng 

Rate  and  postage  category 

PI  

Barcoded  Regular  Permit  Imprint. 

Nl     

Barcoded  Nonprofit  Permit  Imprint. 

M5    

Barcoded    5-Digit    Meter    Regular 

Postage  Affixed. 

N5    

Barcoded  5-Digit  Meter  Nonprofit 

Postage  Affixed. 

M3    

Barcoded    3-Digit    Meter   Regular 

Postage  Affixed. 

N3    

Barcoded  3-Digit  Meter  Nonprofit 

Postage  Affixed. 

MA   

Barcoded    AADC    Meter    Regular 

Postage  Affixed. 

NA    

Barcoded  AADC   Meter  Nonprofit 

Postage  Affixed. 

MM    

Barcoded  Mixed  AADC  Meter  Reg- 

ular Postage  Affixed. 

NM    

Barcoded  Mixed  AADC  Meter  Non- 

profit Postage  Affixed. 

MB    

Presorted  %  Meter  Regular  Post- 

age Affixed. 

N8    

Presorted  %  Meter  Nonprofit  Post- 

age Affixed. 

M9    

Presorted    Basic    Meter    Regular 

Postage  Affixed. 

N9    

Presorted   Basic   Meter   Nonprofit 

Postage  Affixed. 

SR    

Precanceled  Regular  Rate  Stamp 

Affixed. 

SN    

Precanceled  Nonprofit  Stamp  Af- 

fixed. 

S    Special  Services 

SOGG    Miscellaneous  Services 

SOlO    Indemnity  Claims 


2.0    GENERAL  FILING 
INSTRUCTIONS 


1?_uJ_.l    D. 


in»<»/\rn1        C?        KTn        •7Q/T1.C 


A>^n1    1ft     onno /I7i,1< 


>r>^      Df 


«il,stxtf.vnc 


in'79ie 
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2.12    Payable  Express  Mail  Claims 

[Amend  items  2.12a.  2.12a(4).  and 
2.12b.  by  replacing  $500  with  $100.  No 
other  changes  to  text.] 
*        •        •        •        * 

S020    Money  Orders  and  Other 
Services 

1.0    ISSUING  MONEY  ORDERS 


1.2    Purchase  Restrictions 

A  postal  customer  may  buy  multiple 
money  orders  at  the  same  time,  in  the 
same  or  differing  amounts,  subject  to 
these  restrictions: 

[Amend  item  1.2a  by  increasing  the 
maximum  amoiut  of  a  single  money 
order  from  $700  to  $1,000  to  read  as 
follows:] 

a.  The  maximiun  amount  of  any  single 
money  order  is  $1,000. 


S500    Special  Services  for  Express 
Mail 

1.0    AVAILABLE  SERVICES 


1.5    btsurance  and  Indemnity 

Express  Mail  is  insured  against  loss, 
damage,  or  rifling,  subject  to  these 
standards: 


[Amend  item  1.5c  by  changing  "$500" 
to  "$100"  to  read  as  follows:] 

c.  Merchandise  insurance  coverage  is 
provided  against  loss,  damage,  or  rifling 
and  is  limited  to  a  maximum  liability  of 
$100.  (Additional  insurance  under  1.6 
may  be  purchased  up  to  a  maximiun 
coverage  of  $5,000  for  merchandise 
valued  at  more  than  $100.) 
Nonnegotiable  documents  are  insured 
against  loss,  damage,  or  rifling,  up  to 
$100  per  piece,  subject  to  the  maximiun 
limit  per  occurrence  as  defined  in  SOIO. 


1.6    Additional  Insurance 

[Amend  the  first  sentence  of  1 .6  by 
replacing  "$500"  with  "$100"  to  read  as 
follows:] 

Additional  insurance,  up  to  a 
maximum  coverage  of  $5,000.  may  be 
purchased  for  merchandise  valued  at 
more  than  $100  sent  by  Express  Mail. 


S900    Special  Postal  Services 

5910  Security  and  Accountability 

5911  Registered  Mail 

1.0  BASIC  INFORMATION 

1.1  Description 

(Add  the  following  sentence  at  the  end 
of  1.1  to  read  as  follows:] 

*  *  *  Delivery  status  information  for 
a  registered  mail  item  can  be 
determined  via  the  Internet  at 
www.usps.com  by  entering  the  article 
number  shown  on  the  mailing  receipt. 

5912  Certified  Mail 

1.0  BASIC  INFORMATION 

1.1  Description 

[Add  the  following  sentence  after  the 
first  sentence  in  1.1.  The  remainder  of 
the  text  is  unchanged.] 

•  *  •  Delivery  status  information  for 
a  certified  mail  item  can  be  determined 
via  the  Internet  at  www.usps.com  by 
entering  the  article  number  shown  on 
the  mailing  receipt.  *  *  * 

S918    Delivery  Confirmation 
1.0    BASIC  INFORMATION 


1.2    Eligible  Matter 

[Amend  1.2  by  adding  First-Class  Mail 
parcels  and  limiting  Package  Services  to 
parcels  to  read  as  follows:] 

Delivery  Confirmation  service  is 
available  for  First-Class  Mail  parcels. 
Priority  Mail  items.  Standard  Mail 
pieces  subject  to  the  residual  shape 
surcharge  (electronic  option  only),  and 
Package  Services  parcels.  For  the 
purposes  of  adding  Delivery 
Confirmation  service,  a  First-Class  Mail 
or  Package  Services  parcel  must  meet 
the  definition  in  ClOO.5.0  or  C700.1j0h. 
as  appropriate. 
»        »        •        *        • 

591 9    Signature  Confirmation 

1.0    BASIC  INFORMATION 
***** 

1.2    Eligible  Matter 

[Amend  1.2  by  adding  First-Class  Mail 
parcels  and  limiting  Package  Services  to 
parcels  to  read  as  follows:] 

Signature  Confirmation  is  available 
for  First-Class  Mail  parcels.  Priority 
Mail  items,  and  Package  Services 
parcels.  For  the  purposes  of  adding 
Signature  Confinnation  service,  a  First- 
Class  Mail  or  Package  Services  parcel 
must  meet  the  definition  in  ClOO.5.0  or 
C700.1.0h.  as  appropriate. 
***** 

S922    Business  Reply  Mail  (BRM) 


3.0  POSTAGE.  PER  PIECE  CHARGES, 
AND  ACCOUNTING  FEES 

3.1  Postage 

[Amend  3.1  by  changing  "5  pounds"  to 
"1  pound."  No  other  changes  to  text.] 

The  adopted  rates  and  fees  for  the  R 
Module  follow: 

■■JJNG  cooc  mt-M-f 
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Stamps  and  Stationery 


ROOO.3.0 
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ROOO   Stamps  and  Stationery 


1.0   PLAIN  STAMPED  ENVELOPES  (P021) 

Fee.  in  addition  to  the  postage  value  preprinted  on  the  envelope: 


Fee 

Type 

Each 

500 

Size  6-3/4 
Size  10 

$0.08 
0.08 

$12.00 
14.00 

2.0   PERSONALIZED  STAMPED  ENVELOPES  (P021) 

Fee.  in  addition  to  the  postage  value  preprinted  on  the  envelope: 


Fee 

Type 

50               500 

Size  6-3/4 
Size  10 

$3.50          $17.00 
3.50            20.00 

3.0      STAMPED  CARDS  (P021) 

Fee,  in  addition  to  the  postage  value  preprinted  on  the  card: 


Type 

Fee 

Single  card 

$0.02 

Double  card 

0.04 

Sheet  of  40  cards  (uncut) 

0.80 
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4.0      POSTAGE  STAMPS 

Postage  stamps  are  available  in  the  following  denominations: 

Fonn  Pw  Purpos*  ^^ 


Regular  Postag* 

Panes  o(  up  to  100 


Booklets 

Coils  o«  100 
Coils  0(3.000 
Coils  of  10.000 


PTMMicatod  Prasortwl  Rata  Postaga— 
Firat-Class  Mail  and  Stantiard  Mail 

Coils  of  500.  3.000.  and  10.000 


Cafiunainofaliva 

Panes  of  up  to  50 

20-Stamp  BooMets 

Samipoatal 

Breast  Cancer  Research 

Panes  of  up  to  20 

Heroesot2001 
Panes  of  up  to  20 


Denominalion 


$0  01.  02.  .03.  .04.  .05,  .08.  .09.  .10.  .14.  .15.  .17,  .19. 
20    21.  .22.  .23.  .25.  .29.  .30.  32.  .33.  .34.  .35,  .39. 
40    45,  .46.  .48.  .50,  .52,  .55,  .57,  .60,  .65,  .75.  .76, 
.77,  .78.  80,  .83.  $1.  $2,  $3.85.  $5.  $13.65 

$0.23  ($2.30  booklet)     . 

$0.37  ($3. 70  and  $7.40  booklets) 

$.21,22.  .23.  .34.  .37 

$0.01.  .02.  .03.  .05,  .10.  .34.  .37 

$0.01.  .02.  .03,  .05.  .10.  .34.  .37 


Various  nondenominated  (available  only  to  pennit 
hoWers)  . 


$0.37  and  ottier  denominations 
$0.37  ($7.40  booklets) 


Purchase  price  of  $0.45;  postage  value  equivalent  to 
Fvst-Class  Mart  nonautomation  single-piece  rate 
($0.37);  remainder  is  contrtxition  t&fund  breast  cancer 
research. 

Purchase  price  of  $0.45;  postage  vakje  equivalent  to 
Fvst-Class  Mail  nonautomation  single-piece  rate 
($0.37);  remainder  is  contribution  to  provide  assistance 
to  the  families  of  emerger»cy  relief  persor>nel  killed  or 
pennanently  disabled  in  connection  with  the  tenorist 
attacksotSeptember11.2001.         


Firet-Class  Mail 


R1 00.3.2 


m 


R100    First-Class  Mail 


1.0 

Cards 

1.1 

Letters,  Flats,  and 

Parcels 

1.2 


2.0 

Cards 

2.1 

Letters,  Flats,  and 
Parcels 

22 


NONAUTOMATION— SINGLE  PIECE 

Cards  meeting  the  standards  in  01 00:  $0.23  each. 

Letters,  flats,  and  parcels;  nonmachinable  surcharge  in  11.0  might  apply: 


Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce 
Each  additional  ounce  or  fractkin 

$0.37 
0.23 

NONAUTOMATION— PRESORTED 

Cards  meeting  the  standards  in  CI 00:  $0,212  each. 

Letters,  flats,  and  parcels;  nonmachinable  surcharge  in  11.0  might  apply: 


Weight  increment 

Rate 

First  ounce  or  fractk>n  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,352 

(For  pieces  weighing  more  than  2  ounces) 

0.311 

Each  additional  ounce  or  fraction 

0.225 

3.0  QUALIFIED  BUSINESS  REPLY  MAIL 

Cards  Cards  meeting  the  standards  in  El  50  and  S922,  in  addition  to  the  fees  in  R900: 

3.1  $0,200  each. 

Letters  Letter-size  single  pieces  meeting  the  standards  in  El  50  and  S922.  See  also  the 

3.2  fees  for  QBRM  in  R900: 


Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce 
Second  ounce  or  f  ractk>n 

$0,340 
0.230 

1     ».»  1  ^  *^ . 


VoAtxral    Dooisfop/Vrtl     R7     Mn     74  /  TiiocHav      Anril    1f>     7nn7/Rii1(>c   anH    RfHnilatinns 


i»7.^g 
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R100.4.0 


First-Class  Mail 


4.0      AUTOMATION— MIXED  AADC  &  MIXED  ADC 

Cards      Cards  meeting  the  standards  in  C100:  $0,194  each. 
4.1 


Letters 

4.2 


Letter-size  pieces: 


Weight  IncranMnt 


Flats 
4.3 


Letters 

5.2 


Flats 
53 


Letters 
62 


First  ounce  or  fraction  o(  an  ounce 
(For  pieces  weighing  2  ourx:es  or  less) 
(For  pieces  weighing  more  than  2  ounces) 

Each  additional  ounce  or  fraction      


Rate 


$0,309 
0.268 
0.225 


Flat-Size  pieces;  nonmachinabte  surcharge  in  11 .0  might  apply: 


WeigM  IncrMnent 


First  ouTKe  or  fraction  of  an  ounce 
(For  pieces  weighing  2  ourK:es  or  less) 
(For  pieces  weighing  more  than  2  ourKes) 

Each  additional  ounce  or  fraction       


$0,341 
0.300 
0.225 


5.0      AUTOMATION— AADC  &  ADC 

Cards      Cards  meeting  the  standards  in  CI  00:  $0. 1 87  each. 
5.1 


Letter-size  pieces: 

Wight  Incrawnt 

First  ounce  or  fraction  of  an  ounce 
(For  pieces  weighing  2  ounces  or  less) 
(For  pieces  weighing  more  than  2  ourfces) 

Each  additional  ounce  or  fraction 


Ral* 


$0,301 
0.260 
0.225 


Flat-size  pieces;  nonmachinabte  surcharge  in  11 .0  might  apply 


Weight  Increment 


First  ounce  or  fraction  of  an  ounce 
(For  pieces  weighing  2  ounces  or  less) 
(For  pieces  weighing  more  tftan  2  our>ces) 

Each  additional  ounce  or  fraction  


Rate 


$0,333 
0.292 
0.225 


6.0      AUT0MATI0f*-3-DIGIT 

Cards      Cards  meeting  the  standards  in  CI  00:  $0. 1 83  each. 
6.1 


Letter-size  pieces: 


weight  IncrenMnt 

Rat* 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,292 

(For  pieces  weighing  more  than  2  ounces) 

0.251 

Each  additional  ounce  or  fraction 

0.225 
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First-Class  Mail 


R100.8.2 
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Flats      Flat-size  pieces;  nonmachinabte  surcharge  in  1 1 .0  might  apply: 
6.3 


Flats 

7.3 


Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,322 

(For  pieces  weighing  more  than  2  ounces) 

0.281 

Each  additional  ounce  or  fraction 

0.225 

7.0      AUTOMATION— 5-DIGIT 

Cards      Cards  meeting  the  standards  in  C100:  $0,176  each. 
7.1 


Letters 

7.2 


Letter-size  pieces: 

Weight  Increment 

Rata 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,278 

(For  pieces  weighing  more  than  2  ounces) 

0.237 

Each  additioiuil  ounce  or  fraction 

0.225 

Flat-size  pieces;  nonmachinabte  surcharge  in  11 .0  might  apply: 


Weight  Increment 

Rata 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,302 

(For  pieces  weighing  nwre  than  2  ounces) 

0.261 

Each  additional  ounce  or  fraction 

0.225 

8.0      AUTOMATION— CARRIER  ROUTE 

Cards      Cards  meeting  the  standards  in  C1 00:  $0. 1 70  each. 
8.1 


Letters 

8.2 


Letter-size  pieces: 

Weight  Increment 

Rate 

First  ounce  or  fraction  of  an  ounce 

(For  pieces  weighing  2  ounces  or  less) 

$0,275 

(For  pieces  weighing  more  than  2  ounces) 

0.234 

Each  additional  ounce  or  fraction 

0.225 
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First-CIa**  Mail 


Summary— 

Single-Piece  and 

Weight  Not  Over 

Presorted 

(ounces) 

Presorted 

8.3 

Letters,  Flats,  and  Parcels 

t' 

$0,370 

•    $0352 

2 

0.600 

0.577 

3^ 

0.830 

0.761 

4 

1.080 

0986 

5 

1.290 

1.211 

6 

1.S20 

1.436 

7 

1.750 

1.661 

8 

1.980 

1886 

9 

2.210 

2  111 

10 

2.440 

2336 

11 

2.870 

2561 

12 

2.900 

2786 

13 

3.130 

3  011 

Cards^ 

0230 

0212 

.  Nonmachinal>le  surcharge  in  1 1  0  might  apply 
to  pieces  that  weigh  1  ounce  or  less 
single-piece  $0  12;  presorted  $0  055 

.  Presorted  rates  for  pieces  weighing  over  2 
ounces  reflect  a  discount  of  $0  041  per  piece. 

.  Rates  shown  apply  to  each  single  or  double 
postcard  when  onginaMy  mailed;  reply  half  of 
double  postcard  must  bear  postage  at 
applicable  rate  when  returned  unless  prepared 
as  business  reply  mal. 


Summary- 

Weight  Not 
Over  (ounces) 

Utters' 

FlaU' 

Automation 

8.4 

Mixed 
AADC 

AADC 

3-Digit 

S-Digit 

Carrier 
Route 

Mxsd 
ADC 

ADC 

3-Digit 

S^Ngit 

Letters,  FMs,  1 

1 
2 
3* 

4 
5 

UNI  Parol 

$0,309 

0.534 

0.718 

0.943 

Ms 

$0,301 

0.526 

0.710 

0.935 

$0,292 
0.517 
0.701 
0.926 

$0,278 
0.503 
0.687 
0.912 

$0,275 
0.500 
0.684 
0.909 

$0,341 
0.566 
0.750 
0.975 
1.200 

$0,333 
0.5S8 
0.742 
0.967 
1.192 

$0,322 
0.547 
0.731 
0.956 
1.181 

$0,302 
0.527 
0.711 
0.936 
1.161 

6 

_ 







— 

1.42S 

1.417 

1.406 

1.386 

7 







— 

1.650 

1.642 

1.631 

1.611 

a 

_ 





— 

1.875 

1.867 

1.856 

1.836 

9 

_ 

__ 

__ 



— 

2.100 

2.092 

2.081 

2.061 

10 

_^ 





— 

2.325 

2.317 

2.306 

2.286 

- 

11 

_^ 

^_ 



— 

2.550 

2.542 

2.531 

2.511 

12 

_ 

__ 





— 

2.775 

2.767 

2.756 

2.736 

13 



— 

— 

— 

— 

3.000 

2.992 

2.981 

2.961 

Cards* 

0.194 

0.187 

0.183 

0.176 

0.170 

— 

— 

— 

— 

1  Weight  cannot  exceed  3  3  ounces. 

2  Nonmachmable  surcharge  in  1 1  0  might  apply  to  pieces  that  weigh  1  owKe  or  less:  $0  055 

per  piece. 

3  AulomaUon  rates  for  pieces  weighing  over  2  ounces  reflect  a  discount  of  $0,041  per  piece. 

4  Rales  shown  apply  to  each  single  or  double  postcard  when  originally  mailed;  reply  half  of 
double  postcard  must  bear  postage  at  applicable  rate  when  returned  unless  prepared  as 
business  reply  mail 


v«  1 
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9.0      PRIORITY  MAIL 

Parcels  that  weigh  less  than  1 5  pounds  but  measure  rTX>re  than  84  inches  in 
combined  length  and  girth  are  charged  the  applicable  rate  for  a  15-pound  parcel. 

The  1 -pound  rate  is  charged  for  matter  sent  in  a  Priority  Mail  flat-rate  envelope 
provided  by  the  USPS,  regardless  of  the  actual  weight  of  the  piece. 


Weight 
NotOvw 

(pounds) 

Zones 

Local,  1, 

2,43 

Zofte 

4 

Zone 
5 

Zorw 
6 

Zone 

7 

Zone 
8 

Weight 
Not  Over 

(pounds) 

Zones 

Local,  1. 

2,&3 

Zone 
4 

Zone 
5 

Zone 
6 

Zoite 

7 

Zone 
8 

1 

$3.85 

$3.85 

$3.85 

$3.85 

$3.85 

$3.85 

36 

$22.25 

$31.10  $35.85  $43.55 

$48.65 

$63.85 

2 

3.95 

4.55 

4.90 

5.05 

5.40 

5.75 

37 

22.75 

31.95 

36.80 

44.65 

49.90 

65.60 

3 

4.75 

6.05 

6.85 

7.15 

7.85 

8.55 

38 

23.30 

32.65 

37.70 

45.85 

51.15 

67.30 

4 

.    5.30 

7.05 

8.05 

8.50 

9.45 

10.35 

39 

23.75 

33.50 

38.65 

47.00 

52.40 

69.05 

5 

5.85 

8.00 

9.30 

9.85 

11.00 

12.15 

40 

24.25 

34.30 

39.60 

48.10 

53.60 

70.75 

6 

6.30 

8.85 

9.90 

10.05 

11.30 

12.30 

41 

24.70 

35.00 

40.45 

49.25 

54.85 

72.45 

7 

6.80 

9.80 

10.65 

11.00 

12.55 

14.05 

42 

25.20 

35.85 

41.35 

50.30 

56.15 

74.20 

8 

7.35 

10.75 

11.45 

11.95 

13.80 

1575 

43 

25.65 

36.60 

42.30 

51.50 

57.40 

75.90 

9 

7.90 

11.70 

12.20 

12.90 

15.05 

17.50 

44 

26.15 

3740 

43.25 

52.60 

58.70 

77.60 

10 

8.40 

12.60 

13.00 

14.00 

16.30 

19.20 

45 

26.60 

38.20 

44.15 

53.75 

59.95 

79.35 

11 

8.95 

13.35 

13.-75 

1515 

17.55 

20.90 

46 

27.10 

39.00 

45.05 

54.85 

6120 

81.05 

12 

9.50 

14.05 

14.50 

16.30 

18.80 

22.65 

47 

27.55 

39.75 

46.00 

56.05 

62.50 

82.75 

13 

10.00 

14.75 

15.30 

17.50 

20.05 

24.35 

48 

28.05 

40.60 

46.95 

57.20 

63.75 

84.50 

14 

10.55 

15.45 

16.05 

18.60 

21.25 

26.05 

49 

28.50 

41.35 

47.80 

58.30 

65.05 

86.20 

IS 

11.05 

16.20 

16.85 

19.75 

22.50 

27.80 

50 

28.95 

4215 

48.75 

59.45 

66.30 

87.95 

16 

11.60 

16.90 

17.60 

20.85 

23.75 

29.50 

51 

29.45 

4295 

49.65 

60.55 

67.55 

89.65 

17 

12.15 

17.60 

18.35 

22.05 

'25.00 

31.20 

52 

29.90 

43.75 

50.60 

61.75 

68.80 

91.35 

18 

12.65 

18.30 

19.30 

23.15 

26.25 

32.95 

53 

30.40 

44.50 

51.50 

62.85 

70.05 

93.10 

19 

13.20 

19.00 

20.20 

24.30 

27.50 

34.65 

54 

30.85 

45.25 

52.45 

63.95 

71.30 

94.80 

20 

13.75 

19.75 

21.15 

25.35 

28.75 

36.40 

55 

31.35 

46.10 

53.40 

65.05 

72.50 

96.50 

21 

14.25 

20.45 

22.05 

26.55 

30.00 

38.10 

56 

31.80 

46.85 

54.25 

66.25 

73.75 

98.25 

22 

14.80 

21.15 

22.95 

27.65 

31.20 

39.80 

57 

32.30 

47.65 

55.15 

67.35 

75.00 

99.95 

23 

15.30 

21.85 

23.90 

28.80 

32.45 

41.55 

58 

32.75 

4&45 

56.10 

68.50 

76.25 

101.65 

24 

15.85 

22.55 

24.85 

29.90 

33.70 

43.25 

59 

33.25 

49.25 

57.05 

69.60 

77.50 

103.40 

25 

16.40 

23.30 

25.75 

31.10 

34.95 

44.95 

60 

33.70 

50.00 

58.00 

70.80 

78.75 

105.10 

26 

16.90 

24.00 

26.60 

32.25 

36.20 

46.70 

61 

34.20 

50.85 

58.85 

71.95 

80.00 

106.85 

27 

17.45 

24.70 

27.55 

33.35 

37.45 

48.40 

62 

34.65 

51.55 

59.80 

73.05 

81.25 

108.55 

28 

18.00 

25.40 

28.50 

34.50 

38.70 

50.15 

63 

35.15 

52.40 

60.75 

74.20 

82.50 

110.25 

29 

18.50 

26.15 

29.45 

35.60 

39.95 

51.85 

64 

35.60 

53.20 

.61.70 

75.35 

83.70 

112.00 

30 

19.05 

26.85 

30.35 

36.80 

41.20 

53.55 

65 

36.10 

53.90 

62.50 

76.45 

84.95 

113.70 

31 

19.55 

27.55 

31.20 

37.85 

42.40 

55.30 

66 

36.55 

54.75 

63.45 

77.55 

86.20 

115.40 

32 

20.10 

28.25 

32.15 

39.00 

43.65 

57.00 

67 

37.05 

55.60 

64.40 

78.70 

87.45 

117.15 

33 

20.65 

28.95 

33.10 

40.10 

44.90 

58.70 

68 

37.50 

56.x 

65.35 

79.80 

88.70 

118.85 

34 

21.15 

29.70 

34.00 

41.25 

46.15 

60.45 

69 

38.00 

57.10 

66.25 

81.00 

89.95 

120.55 

35 

21.70 

30.40 

34.95 

42.40 

47.40 

62.15 

70 

38.45 

57.95 

67.15 

82.10 

91.20 

122.30 
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R100.10.0 


First-Class  Mail 


10.0      KEYS  AND  IDENTinCATION  DEVICES 


W*igM  Not  Over 

(ounces) 

Rato^ 

l2 

$0.97 

2 

1.20 

3 

1.43 

4 

1.66 

5 

1.89 

•    . 

2.12 

7 

2.35 

• 

2.58 

• 

2.81 

10 

3.04 

11 

3.27 

12 

3.50 

13 

3.73 

1  pound 

4.45 

2pound5 

5.15' 

11.0 


1  Includes  so  60  fee 

2  Nonmactiinabte  surcharge  In 
1 1 .0  might  appty  ^ 

3.  Zone  4  postage  charged  for  all 
pieces  See  El 20.2.4. 

NONMACHINABLE  SURCHARGES 

Surcharge  per  piece  (see  C050.2.2,  E1 30.  and  E140): 

a.  Single-piece  rate:  $0.12. 

b.  Presorted  and  automation  rate:  $0,055. 

.12.0      FEES 

Presort  Mailing  Fee      Presort  mailing  fee.  per  12-month  period,  per  office  of  mailing:  $150.00. 
12.1 

Pickup  Fee      Priority  Mail  only,  per  occurrence:  $12.50. 

12.2      May  l)e  combined  with  Express  Rteii  and  Package  Services  pickups  (see  D010). 


A :1    tt!      onno  /Dolao    on/4    Poanlati 
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Periodicals 


R200.1.3 


Rl 


R200    Periodicals 

1.0      OUTSIDE-COUNTY— EXCLUDING  SCIENCE-OF-AGRICULTURE 


Pound  Rates 

1.1 


Piece  Rates 
1.2 


Discounts 
1.3 


Per  pound  or  fraction: 

a.  For  the  nonadvertising  portion:  $0,193. 

b.  For  the  advertising  portion: 


Zone 

Rate 

DDU 

$0,158 

DSCF 

0.203 

DADC 

0.223 

"~" 

1  &2 

0.248 

3 

0.267 

' 

4 

0.315 

S 

0.389 

6 

0.466 

7 

0.559 

8 

0.638 

Per  addressed  piece: 


Nonautomation 

Automation^ 

Presort  Level 

Letter-Size 

Rat-Size 

Basic 

$0,373 

$0,281 

$0,325 

3-Digit 

0.324 

0.249 

0.283 

5-Digit 

0.256 

0.195 

0.226 

Carrier  Route 

Basic 

0.163 

— 

— 

High  Density 

0.131 

■       — 

— 

Saturation 

0.112 

— 

-:- 

1 .  Lower  maximum  weight  limits  apply:  letter-size  at  3  ounces  (or 
3.3  ounces  for  heavy  letters);  flat-size  at  1 6  ounces  (FSM  881 ) 
and  6  pounds  (FSM  1000). 

Discounts  for  each  addressed  piece: 

a.  Nonadvertising  content,  for  each  1%  of  nonadvertising:  $0.00074. 

b.  Destination  delivery  unit:  $0,018. 

c.  Destination  SCF:  $0,008.  * 

d.  Destination  ADC:  $0,002. 

e.  Destination  entry  pallet:  $0,015. 

f.  Pallet  (for  other  than  1.3e):  $0,005. 


CJ— ^1    n...^^.^^-..  /\T^^       CT      KT^      •71  /Tiiod/^av       Ar>Ki'1     1  (%       '>nnO  /  Piiloo    anA    Vdntliatinni 
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R200.1.4 


Periodicals 


Nonprofit     /Authorized  nonprofit  mailers  receive  a  discount  of  5%  off  the  total  OutSKle-County 
1  4      postage  excluding  the  postage  for  advertising  pounds.  The  5%  discount  does  not 
apply  to  commingled  nonsubscriber  copies  in  excess  of  the  1 0%  allowance 
provided  under  E215. 

Classroom      Authorized  Classroom  mailers  receive  a  discount  of  5%  off  the  total 

1  5      Outside-County  postage  excluding  the  postage  for  advertising  pounds.  The  5  /o 
discount  does  not  apply  to  commingled  nonsubscriber  copies  in  excess  of  the  1 0% 
allowance  provided  under  E21 5. 

2.0      OUTSIDE-COUNTY— SCIENCE-OF-AGRICULTURE 


Pound  f^tes 

2.1 


Piece  Rates 
2.2 


Discounts 
2.3 


Per  pound  or  fraction: 

a.  For  the  nonadvertising  portion:  $0,193. 

b.  For  the  advertising  portion: 


Zom 

Rat* 

DOU 

$0,119 

DSCF 

0.152 

DADC 

0.167 

1&2 

0.186 

3 

0.267 

4 

0.315 

S 

0.389 

6 
7 
8 


0.466 
0.559 
0.638 


Per  addressed  piece: 


PrMorl  Laval 


Nonautomation    Lattar-Sfaa        Rat-Stea 


Basic 

3-Oigit 

5-Oign 

Garner  Route 
Basic 

HighDertsily 
Saturation 


Automation 


$0,373 
0.324 
0.256 

0.163 
0.131 
0.112 


$0,281 
0.249 
0.195 


$0,325 
0.283 
0.226 


1.  Lower  maximum  weight  limits  apply:  letter-size  at  3  ounces  (or  3.3 
ounces  for  heavy  letters);  flat-size  at  16  ounces  (FSM  881)  and  6 
pounds  (FSM  1000). 

Discounts  for  each  addressed  piece: 

a.  Nonadvertising  content,  for  each  1%  of  nonadvertising:  $0.00074. 

b.  Destination  delivery  unit:  $0  018. 

c.  Destination  SCF:  $0,008. 

d.  Destination  ADC:  $0,002. 

e.  Destination  entry  pallet:  $0,015. 

f.  Pallet  (for  other  than  2  3e):  $0,005. 


P.^..^    Dooi 
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Periodicals 


R200.5.0 


m 


3.0      IN-COUNTY 


Per  pound  or  fraction: 


Pound  Rates 
3.1 


Piece  Rates      Per  addressed  piece: 
3.2 


Zone 

Rate 

DDU 
None 

$0,112 
0.146 

Nonautomation 

Automation^ 

Preaort  Level 

Letter-Size 

Rat-Size 

Basic 

$0,106 

$0,050 

$0,077 

3-Dlgit 

0.097 

0048 

0.073 

5-Digit 

0.087 

0.046 

0.067 

Carrier  Route 

Basic 

0.050 

— 

— 

High  Density 

0.034 

—  . 

— 

Saturation 

0.028 

— 

— 

1 .  Lower  maximum  weight  limits  apply:  letter-size  at  3  ounces  (or 
3.3  ounces  for  heavy  letters):  flat-size  at  16  ounces  (FSM  881) 
and  6  pounds  {FSM  1000). 

Discount      Destination  delivery  unit  discount  for  each  addressed  piece:  $0,006. 
3.3 

4.0      RIDE-ALONG  RATE  (E260) 

Rate  per  ride-along  piece:  $0,124.    ' 

5.0      FEES 

Per  application: 

a.  Original  entry:  $375.00. 

b.  News  agent  registry:  $40.00. 

c.  Additional  entry:  $60.00. 

d.  Reentry:  $40.00. 
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E»pf»s«Mail 


R500.1.0 


Jsl 


R500    Express  Mail 


1 .0   EXPRESS  MAIL— ALL  SERVICE  LEVELS 

The  1/2-pound  rate  is  charged  for  matter  sent  in  an  Express  Mail  flat-rate  envetope 
provided  by  the  USPS,  regardless  of  the  actual  weight  of  the  piece. 


Swvic*^                     J 

Service^ 

NratD^ 

Next  Day 

Next  Day 

Next  Day 

weight 
Not  Over 

aSMond 

ASMond 

Weight 

ftSacond 

&  Second 

Custom 

Day 

OayPOto 

Not  Over 

Custom 

Day 

DayPOto 

(pounds) 

DMiflMd 

POtoPO 

AddfMSM 

[pounds) 

Destgrted 

POtoPO 

1/2 

$10.70 

$10.40 

$13.65 

36 

$73.75 

$73.45 

$76.70 

1 

14.90 

14.60 

17.85 

37 

75.40 

75.10 

78.35 

2 

14.90 

14.60 

17.85 

38 

77.20 

76.90 

80.15 

3 

18.10 

17.80 

21.05 

39 

78.95 

78.65 

81.90 

4 

21.25 

20.95 

24.20 

40 

80.75 

80.45 

8370 

5 

24.35 

24.05 

27.30 

41 

82.55 

82.25 

85.50 

6 

27.45 

27.15 

30.40 

42 

84.40 

84.10 

87.35 

7 

30.50 

30.20 

33.45 

43 

86.10 

85.80 

8905 

8 

31.80 

31.50 

34.75 

44 

87.85 

87.55 

90.80 

9 

33.25 

32.95 

36.20 

45 

89.45 

89.15 

92.40 

10 

34.55 

34.25 

37.50 

46 

90  80 

90.50 

93.75 

11 

36.25 

35.95 

39.20 

47 

92.45 

92.15 

95.40 

12 

38.90 

38.60 

41.85 

48 

93.90 

93.60 

96.85 

13 

40.80 

40.50 

43.75 

49 

95.30 

95.00 

96.25 

14 

41.85 

41.55 

44  80 

50 

96.80 

96.50 

99.75 

15 

43.15 

42.85 

46.10 

51 

98.40 

98.10 

101.35 

16 

44.70 

44.40 

47.65 

52 

99.80 

99.50 

102.75 

17 

46.20 

45.90 

49.15 

53 

101.35 

101.05 

104.30 

18 

47.60 

47.30 

50.55 

54 

102.80 

102.50 

105.75 

19 

49.05 

48.75 

52.00 

55 

104.30 

104.00 

107.25 

20 

50.50 

50.20 

53.45 

56 

105.85 

105.55 

108.80 

21 

51.95 

51.65 

54.90 

57 

107.30 

107.00 

110.25 

22 

53.40 

53.10 

56.35 

58 

108.85 

108.55 

111.80 

23 

54.90 

54.60 

57.85 

59 

110.45 

110.15 

113.40 

24 

56.30 

56.00 

59.25 

60 

112.20 

111.90 

115.15 

25 

57.70 

57.40 

60.65 

61 

114.10 

113.80 

117.05 

26 

59.20 

58.90 

62.15 

62 

115.85 

115.55 

118  80 

27 

60.60 

60.30 

63.55 

63 

117.55 

117.25 

120.50 

.  28 

62.10 

61.80 

65.05 

64 

119.50 

119.20 

122.45 

29 

63.55 

63.25 

66.50 

65 

121.20 

120.90 

124.15 

30 

65.00 

64.70 

67.95 

66 

123.10 

122.80 

126.05 

31 

66.45 

66.15 

69.40 

67 

124.80 

124.50 

127.75 

32 

67.95 

67.65 

70.90 

68 

126.70 

126.40 

129.65 

33 

69.30 

69.00 

72.25 

69 

128.45 

128.15 

131.40 

34 

7035 

70.55 

.   73.80 

70 

130.25 

129.95 

133.20 

35 

72.20 

71.90 

75.15 

1 .  Same  0 

ay  Airpoft 

service  is  currently  suspen 

ded 

._     ^^^n  /n.-i.- I   n 1»*:..^.<<. 
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R500^.0 


Express  Mail 


2.0  FEES 

Pickup  Fee  Per  occurrence:  $12.50. 

2  "•  May  be  combined  with  Priority  Mail  and  Package  Services  pickups  (see  D010) 

Fee  for  Delivery  Custom  Designed  Service  onV.  each:  $12.50. 
Stops 
2.2 
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Standard  Mail 


R600.1.3 


ni 


R600   Standard  Mail 

1 .0      REGULAR  STANDARD  MAIL 


Letters— 
3.3  oz.  or  Less 

1.1 


For  pieces  3.3  ounces  (0.2063  pound)  or  less 


Nonletters— 
3.3  oz.  or  Less 

1.2 


Letters  and 

Nonletters — 

More  Than  3.3  oz. 

1.3 


Presorted^ 

Automation^ 

Destination  Entry 

Basic 

3/5 

Mixed 
AADC 

AADC 

34)igit 

543i9it 

NonA 

DBMC 
DSCF 

$0,268 
0.247 
0.242 

$0,248 
0.227 
0.222 

$0,219 
0.198 

$0,212 
0.191 
0.186 

$0,203 
0.182 
0.177 

$0,190 
0.169 
0.164 

1.  Nonmachinable  letters  are  subject  to  a  $0.04  nonmachinaWe  surcharge. 

2.  See  1 .3  lor  autoniation  letters  weighing  over  3.3  ounces. 


For  pieces  3  3  ounces  (0.2063  pound)  or  less: 


Pr»8ort«d^-2 ^ 

Automation 

Destination  Entry 

Basic 

3/5 

Basic 

3/5 

None 

DBMC 

DSCF 

$0,344 
0.323 
0.318 

$0,288 
0.267 
0.262 

$0,300 
0.279 
0.274 

$0,261 
0.240 
0.235 

1.  The  residual  shape  surcharge  of  $0.23  per  piece  applies  to  items 
that  are  prepared  as  a  parcel  or  are  not  letter-size  or  Hat-size. 

2.  Machinable  parcels  for  which  the  residual  shape  surcharge  is  paid 
may  be  eligible  for  the  barcoded  discount  of  $0.03  per  piece  (see 
E620). 

For  pieces  rrxxe  than  3.3  ounces  (0.2063  pound).  Each  piece  is  sul)ject  to  both  a 
piece  rate  and  a  pound  rate. 


Prasortad^-' 

Automation' 

Piece/Pound  Rate 

Basic 

3IS 

Basic 

3/S 

ParPiac* 

$0,198 

$0,142 

$0,154 

$0,115 

PLUS 

PLUS 

PLUS 

PLUS 

PLUS 

Par  Pound 

None 

$0,708 

$0,708 

$0,708 

$0,708 

DBMC 

0.608 

0.608 

0.608 

0.608 

DSCF 

0.583 

0.583 

0.583 

0.583 

1 .  Residual  shape  surcharge  of  $0.23  per  piece  applies  to  items  that 
are  prepared  as  a  parcel  or  are  not  letter-size  or  flat-size. 

2.  Machinable  parcels  for  which  the  residual  shape  surcharge  is  paid 
may  be  eligtole  for  the  barcoded  discount  of  $0.03  per  piece  (see 
E620). 

3.  Automation  letters  weighing  up  to  3.5  ounces  (inclusive)  receive  a 
discount  that  equals  the  applicable  nonletter  piece  rate  (3.3  dz.  or 
less)  minus  the  applicable  letter  piece  rate  (3.3  oz.  or  less). 


f%g\£\r%   I  D..1mm 


,«J     O. 


Ill  at-i/ 
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>  R600.2.0 

- 

Standard  Mail 

2.0 
Letters — 

ENHANCED  CARRIER  ROUTE  STANDARD  MAIL 

For  pieces  3.3  ounces  (0.2063  pound)  or  less: 

' 

3.3  oz.  or  Less 

2.1 

Destination  Entry 

Basic 

High 
Density^ 

Saturation^ 

Automation 
Basic^ 

-- 

None 
DBMC 
DSCF 
DDU 

$0,194 
0.173 
0.168 
0.162 

$0,164 

0.143 

0.138 

_  0.132 

$0,152             ; 

0.131 
0.126 
0.120 

$0,171     . 
0.150 
0.145 
0.139 

Nonletters — 

3.3  oz.  or  Less 

2.2 


Letters  and 

Nonletters — 

More  Than  3.3  oz. 

2.3 


1 .  See  2.3  for  letters  weighing  over  3.3  ounces. 

2.  Pieces  weighing  up  to  3.5  ounces  (inclusive)  are  charged  basic 
piece/pound  postage  (see  2.3)  minus  a  discount  that  equals  the  basic 
nonletter  piece  rate  (3.3  oz.  or  less)  minus  the  auiorriaticn  basic  letter 
piece  rate  (3.3  oz.  or  less). 

For  pieces  3.3  ounces  (0.2063  pound)  or  less.  Residual  shape  surcharge  of 
$0.20  per  piece  applies  to  items  that  are  prepared  as  a  parcel  or  are  not 
letter-size  or  flat-size. 


Destination  Entry 

Basic 

High 
Density 

Saturation 

None 

$0,194 

$0,169 

$0,160 

DBMC 

0.173 

0.148 

0.139 

DSCF 

0.168 

0.143 

0.134 

DDU 

0.162 

0.137 

0.128 

For  pieces  more  than  3.3  ounces  (0.2063  pound).  Each  piece  is  subject  to  t>oth  a 
piece  rate  and  a  pound  rate.  Residual  shape  surcharge  of  $0.20  per  piece 
applies  to  items  that  are  prepared  as  a  parcel  or  are  not  letter-size  o^  flat-size. 


Piece/Pound  Rate 

Basic 

High 
Density^ 

Saturation^ 

Per  Piece 

$0,068 

$0,043 

$0,034 

PLUS 

PLUS 

PLUS 

PLUS 

Per  Pound 

None 

$0,610 

$0,610 

$0,610 

DBMC 

0.510 

0.510 

0.510 

DSCF 

0.485 

0.485 

0.485 

DDU 

0.453 

0.453 

0.453 

1 .  Letter-rate  pieces  weighing  up  to  3.5  ounces  (inclusive) 
receive  a  discount  that  equals  the  applicable  nonletter  piece 
rate  (3.3  oz.  or  less)  minus  the  applicable  letter  piece  rate 
(3.3  oz.  or  less). 
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Standard  Mail 


Letters — 
3.3  oz.  or  Less 

3.1 


.    Nonletters — 

3.3  oz.  or  Less 

3.2 


Letters  and 

Nonletters — 

More  Than  3.3  oz. 

3.3 


R600.3.3 


jn 


3.0      NONPROFIT  STANDARD  MAIL 


For  pieces  3.3  ounces  (0.2063  pound)  or  less 


PrMorlMl^ 

Automation' 

DMtination  Entry 

Basic 

3/5 

Mixwl 
AADC 

AADC 

$0,136 
0.115 
0.110 

3-Di9it 

$0,129 
0.108 
0.103 

5-OigH 

None 

DBMC 

DSCF 

$0,165 
0.144 
0.139 

$0,153 
0.132 
0.127 

$0144 
0.123 

$0,114 
0.093 
0.088 

1 .  Nonmachinabte  letters  are  subject  to  a  $0  02  nonmachinabte  surcharge. 

2.  See  1 .3  for  autornation  letters  weigtiing  over  3.3  ounces. 


roi  pKSoea  «*.»>  uuiiv/co  \\j.t.\j'^%j  |A/uiivi/  ui  leas 


Prasortad^-' 

Automation 

Dastination  Entry 

Basic 

3/5 

Basic 

3/5 

None 

DBMC 

DSCF 

$0,230 
0.209 
0.204 

$0,183 
0.162 
0.157 

$0,189 
0.168 
0163 

$0,166 
0.145 
0.140 

1.  Residual  shape  surcharge  of  $0.23  per  piece  applies  to  items  that 
are  prepared  as  a  parcei  or  are  not  letter-size  or  flat-size. 

2.  Machinable  parcels  for  which  the  residual  shape  surcharge  is  paid 
may  be  ebgible  for  the  barcoded  discount  of  $0.03  per  piece  (see 

E620).  / 

For  pieces  more  than  3  3  ounces  (0  2063  pound)  Each  piece  is  sut)ject  to  both  a 
piece  rate  and  a  pound  rate. 


Praaortad^-' 

Automation' 

Piaca/Pound  Rata 

Basic 

3/5 

Baaic 

3/5 

ParPiaca 

PLUS 
Par  Pound 

None 

DBMC 

DSCF 

$0,110 
PLUS 

$0,584 
0.484 
0.459 

$0,063 
PLUS 

$0,584 
0.484 
0.459 

$0,069 
PLUS 

$0,584 
0.484 
0.459 

$0,046 
PLUS 

$0,584 
0.484 
0.459 

1 .  Residual  shape  surcharge  of  $0.23  per  piece  applies  to  items  that 
are  prepared  as  a  parcel  or  are  not  letter-size  or  flat-size. 

2.  Machinable  parcels  for  ¥»hich  the  residual  shape  surcharge  is  paid 
may  be  eligible  for  the  barcoded  discount  of  $0.03  per  piece  (see 
E620). 

3.  Automation  letters  weighing  up  to  3.5  ounces  (inclusive)  receive  a 
discount  that  equals  the  applicable  nonletter  piece  rate  (3.3  oz.  or 
less)  minus  the  applicable  letter  rate  (3.3  oz.  or  less). 


.» /  \/nl    ti.i 
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R600.4.0 


Letters — 
3.3  oz.  or  Less 

4.1 


Nonletters 

3.3  oz.  or  Less 

42 


Letters  and 

Nonletters — 

More  Than  3.3  oz. 

43 


5.0 


Standard  Mail 


4.0      NONPROFIT  ENHANCED  CARRIER  ROUTE  STANDARD  MAIL 


For  pieces  3.3  ounces  (0.2063  pound)  or  less 


Destination  Entry 

Basic 

High 
Density^ 

Saturation^ 

Automation 
Basic^ 

None 

$0,126 

$0,102 

$0,095 

$0,111 

DBMC 

0.105 

0.081 

0.074 

0.090 

DSCF 

0.100 

0.076 

0.069 

0.085 

DDU 

0.094 

0.070 

0.063 

0.079 

1 .  See  4.3  for  letters  weighing  over  3.3  ounces. 

2.  Pieces  weighing  up  to  3.5  ounces  (inclusive)  are  charged  tasic 
piece/pound  postage  (see  2.3)  minus  a  discount  that  equals  the  basic 
honfetter  piece  rate  (3.3  oz.  or  less)  minus  the  automation  basic  letter 
piece  rate  (3.3  o7  or  less). 

For  pieces  3.3  ounces  (0.2063  pound)  or  less  Residual  shape  surcharge  of  $0.20 
per  piece  applies  to  items  that  are  prepared  as  a  parcel  or  are  not  letter-size  or 
flat-size. 


Destination  Entry 

Basic 

High 
Density 

Saturation 

None 

$0,126 

$0,110 

$0,104 

DBMC 

0.105 

0.089 

0.083 

DSCF 

0.100 

0.084 

0.078 

DDU 

0.094 

0.078 

0.072 

For  pieces  nxxe  than  3.3  ounces  (0.2063  pound).  Each  piece  is  sut)ject  to  both  a 
piece  rate  and  a  pound  rate.  Residual  shape  surcharge  of  $020  per  piece  applies 
fo  items  that  are  prepared  as  a  parcel  or  are  not  letter-size  or  flat-size. 


Piece/Pound  Rate 

Basic 

High 
Density^ 

Saturation^ 

Per  Piece 

$0,050 

$0,034 

$0,028 

PLUS 

PLUS 

PLUS 

PLUS 

Par  Pound 

None 

$0,370 

$0,370 

$0,370 

DBMC 

0.270 

0.270 

0.270 

DSCF 

0.245 

0.245 

0.245 

DDU 

0.213 

0.213 

0.213 

1.  Letter-rate  pieces  that  weigh  up  to  3.5  ounces  receive  a 
discount  that  equals  the  applicable  nonletter  piece  rate  (3.3 
oz.  or  less)  minus  the  applicable  letter  piece  rate  (3.3  oz.  or 
less). 

NONMACHINABLE  SURCHARGE 

Surcharge  per  piece: 

a.  Presorted  Regular  $0.04. 

b.  Presorted  Nonprofit:  $0.02. 


6.0      RESIDUAL  SHAPE  SURCHARGE 

Surcharge  per  piece  for  items  that  are  prepared  as  a  parcel  or  are  not  letter-size  or 
flat-size: 

a.  Presorted  Regular  and  Nonprofit:  $0.23. 

b.  Enhanced  Carrier  Route  and  Nonprofit  Enhanced  Carrier  Route:  $0.20. 
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standard  Mail 


R600.8^ 


7.0      BARCODED  DISCOUNT 

Deduct  $0.03  per  piece  for  machinable  parcels  with  a  barcode. 

8.0      FEES 


Mailing  Fee 

8.1 

Weighted  Fee 
82 


Mailing  fee.  per  12-fnonth  period:  $1 50.00. 

Foi  I  etum  of  pieces  bearing  the  ancillary  service  markings  "Address  Service 
Requested"  and  "Fonvarding  Service  Requested." 


Singl*-Pi«c« 
Wms^Nol 


WeightMlFM 
Mr  Piac*' 


Card  rate 

$0.57 

1 

0.% 

2 

1.49 

3 

206 

2.63 

3.19 

3.76 

4.33 

m    * 

4.90 

5.47 

10 

6.04 

11 

6.61 

12 

7.17 

13 

7.74 

Over  13  but 

9.52 

under  16 

1 .  Weighted  fee  equals 
singte-piece  First-Ciass 
Mail  or  Priority  Mail  rate 
muMipled  by  2.472  (see 
F010).  Nonmachiruible 
surcharge  may  apply. 


._1    D. 
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Package  Seivfces 


R700.1.1 


in 


R700    Package  Services 


1.0      PARCEL  POST 


Inter-BMC/ASF 

Machinable  Parcel 

Post 

1.1 


For  t>arcoded  discount  deduct  $0.03  per  parcel  (50-pieoe  minimum).  For  OBMC  Presort 
discount  deduct  $1.17  per  parcel.  For  BMC  Presort  discount  deduct  $0.28  per  parcel. 

Parcels  that  weigh  less  than  15  pounds  but  measure  more  than  84  inches  (txjt  not  more 
than  108  inches)  in  combined  length  and  girth  are  charged  the  applicable  rate  for  a 
15-pound  parcel. 

Regardless  of  weight  a  parcel  that  meets  any  of  the  criteria  in  C700.2.0  must  pay  the  rate 
for  a  nonmachinat>le  paroelin  1.2. 


Wsight 
NotOvm^ 

(pounds) 

Zofin1&2 

Zones 

Zone4 

Zones 

Zone  6 

Zone  7 

Zones 

1 

$3.69 

$3.75 

$3.75 

$3.75 

$3.75 

$3.75 

$3.75 

2 

3.85 

3.85 

4.14 

4.14 

4.49 

4.49 

4.49 

3 

4.65 

4.65  . 

5.55 

5.65 

5.71 

5.77 

6.32 

4 

4.86 

5.20 

6.29 

6.93 

7.14 

7.20 

7.87 

5 

5.03 

5.71 

6.94 

7.75 

8.58 

8.64 

9.43 

6 

5.63 

6.01 

7.44 

8.50 

9.52 

9.90 

11.49 

7 

5.80 

6.28 

7.91 

9.20 

10.35 

11.39 

12.83 

e 

5.96 

6.53 

8.30 

9.84 

11.11 

12.54 

15.04 

9 

6.11 

6.76 

8.74 

10.45 

11.83 

13.38 

17.04 

10 

6.28 

7.57 

9.10 

11.01 

12.50 

14.17 

18.14 

11 

6.41 

7.80 

9.47 

11.54 

13.13 

14.92 

19.15 

12 

6.54 

8.01 

9.80 

12.04 

13.72 

15.62 

20.10 

13 

6.67 

8.19 

iai2 

12.51 

14.28 

16.27 

20.99 

14 

6.80 

8.42 

1043 

12.95 

14.81 

16.90 

21.84 

15 

6.92 

8.61 

1073 

13.38 

15.31 

17.49 

22.64 

16 

7.02 

8.79 

11.00 

1378 

15.79 

18.05 

23.41 

17 

7.15 

8.94 

11.28 

14.16 

16.24 

18.59 

24.13 

18 

7.25 

9.11 

11.52 

14.52 

16.68 

19.09 

24.82 

19 

7.37 

9.28 

11.77 

14.87 

17.09 

19.58 

25.48 

20 

7.46 

9.43 

11.98 

15.20 

17.48 

20.05 

26.12 

21 

7.57 

9.59 

12.20 

15.52 

17.86 

20.49 

26.72 

22 

7.66 

972 

12.42 

15.82 

18.22 

20.92 

27.30 

23 

7.76 

9.89 

12.65 

16.11 

18.57 

21.32 

27.85 

24 

7.83 

10.01 

12.83 

16.39 

18.90 

21.72 

28.39 

25 

7.93 

10.14 

13.03 

16.66 

19.22 

22.09 

28.90 

26 

8.01 

10.27 

13.21 

16.92 

19.53. 

22.46 

29.39 

27 

8.11 

10.40 

13.38 

17.17 

19.83 

22.81 

29.87 

28 

8.18 

10.52 

13.58 

17.41 

20.11 

2314 

30.32 

29 

8.27 

10.65 

13.75 

17.64 

20.39 

2347 

30.76 

30 

8.35 

10.76 

13.90 

17.87 

20.65 

23.78 

31.19 

31 

8.44 

10.86 

14.06 

18.08 

20.91 

24.08 

31.60 

32 

8.50 

10.99 

14.22 

18.29 

21.16 

24.37 

32.00 

33 

8.58 

11.10 

14.38 

18.49 

21.40 

24.65 

32.38 

34 

8.66 

11.18 

14.51 

18.69 

21.63 

24.93 

32.75 

35 

8.74 

11.30 

14.66 

18.88 

21.85 

25.19 

33.11 

For  parcels  that  weigh  more  than  35  pounds,  see  1 .2. 
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R700.1^ 


Packaga  Sfvic— 


1.2  Inter-BMC/ASF  Nonmachinable  Parcel  Post 

Rates  shomx  include  the  $2.75  nonmachinable  surcharge  The  nonmachinable  surcharge  does  not 
g^ly  to  parcels  mailed  at  oversized  rates  or  parcels  sent  with  special  handling.  Regardless  of  weight, 
a  parcel  that  meets  any  of  the  criteria  in  C700.2.0  must  pay  the  rate  listed  in  this  table. 

For  OBMC  Presort  discount,  deduct  $1.17  per  parcel.  For  BMC  Presort  discount,  deduct  $0.28  per 
parcel.  ^ 

Parcels  that  weigh  less  than  15  pounds  but  measure  more  than  84  inches  (but  not  more  than  108 
inches)  In  combined  length  and  girth  are  charged  the  applicable  rate  for  a  1 5-pound  parcel 
Regardless  of  weight,  a  parcel  that  measures  more  than  108  inches  (but  not  more  than  130  inches)  in 
combined  length  and  girth  must  pay  the  oversized  rate 


NolOvar 

ZiMM* 

Zofw 

ZOfM 

ZofM 

ZOfW 

Zora 

Zona 

Waight 
Not  Over 

Zoiwt 

ZofW 

ZOfM 

ZOIM 

Zona 

ZofM   Zona 
7          8 

(pounds) 

1  A2 

3 

4 

s 

6 

7 

8 

(pounds) 

1  *2 

3 

4 

5 

6 

1 

$6.44 

$6.50 

$6.50 

$6.50 

$6.50 

$6.50 

$6.50 

37          H 1  62  $14.23  $17.68  $21.98  $25.03  $28.44$36.54 

2 

6.60 

6.60 

6.89 

6.89 

724 

7.24 

7.24 

38 

1169 

14.35 

17.82 

22.16 

25.23 

28.68  36.87 

3 

7.40 

7.40 

8.30 

8.40 

8.46 

8.52 

3.07 

39 

11  77 

14.42 

17.94 

22.32 

25.43 

28.92  37.18 

4 

7.61 

7.95 

9.04 

9.68 

9.89 

9.95 

10.62 

40 

11.84 

14.53 

1G.C7 

22.48 

25.62 

29.14  37.49 

5 

7.78 

8.46 

9.69 

10.50 

11.33 

11.39 

12.18 

41 

11  92 

14.63 

18.19 

22.64 

25.81 

29.36  37.79 

6 

8.38 

8.76 

10.19 

11.25 

12.27 

12.65 

14.24 

42 

11.98 

14.71 

18.31 

22.79 

25.99 

29.57  38.08 

7 

8.55 

9.03 

10.66 

11.95 

13.10 

14.14 

15.58 

43 

12.03 

14.80 

18.43 

22.94 

26.16 

29.78  38.36 

8 

8.73 

9.28 

11.05 

12.59 

13.86 

15.29 

17.79 

44 

12.10 

14.87 

18.54 

23.06 

26.33 

29.98  38.63 

9 

8.86 

9.51 

11.49 

13.20 

14.58 

16.13 

19.79 

45 

12.16 

14.97 

18.66 

23.22 

26.50 

30.18  38.89 

10 

9.03 

10.32 

11.85 

13.76 

15.25 

16.92 

20.89 

46 

12.23 

15.05 

18.77 

23.36 

26.66 

30.37  39.15 

11 

9.16 

10.55 

12.22 

14.29 

15.88 

17.67 

21.90     . 

47 

12.31 

15.14 

18.87 

23.49 

26.81 

30.55  39.40 

12 

9.29 

10.76 

12.55 

14.79 

16.47 

18.37 

22.85 

48 

1236 

15.22 

18.99 

23.61 

26.97 

30.73  39.64 

13 

9.42 

10.94 

12.87 

15.26 

17.03 

19.02 

23.74 

49 

12.41 

15.30 

19.09 

23.74 

27.11 

30.90  39.88 

14 

9.55 

11.17 

13.18 

15.70 

17.56 

19.65 

24.59 

50 

12.47 

15.36 

19.17 

23.86 

27.26 

31.07  40.11 

15 

9.67 

11.36 

13.48 

16.13 

18.06 

20.24 

25.39 

51 

12.54 

15.45 

19.29 

23.98 

27.40 

31.24  40.34 

16 

9.77 

11.54 

13.75 

16.53 

18.54 

20.80 

26.16 

52 

12.59 

15.53 

19.38 

24.09 

27.54 

31.40  40.55 

17 

9.90 

11.69 

14.03 

16.91 

18.99 

21.34 

26.88 

53 

12.66 

15.59 

19.45 

24.20 

27.67 

31.56  40.77 

18 

10.00 

11.86 

14.27 

17.27 

19.43 

21.84 

27.57 

54 

12.71 

15.69 

19.56 

24.31 

27.80 

31.71   40.97 

19 

10.12 

12.03 

14.52 

17.62 

19.84 

22.33 

28.23 

55 

12.76 

15.72 

19.66 

24.42 

27.92 

31.86  41.18 

20 

10.21 

12.18 

14.73 

17.95 

20.23 

22.80 

28.87 

56 

12.84 

15.83 

19.74 

24.52 

28.05 

32.00  41.37 

21 

10.32 

12.34 

14.95 

18.27 

20.61 

23.24 

29.47 

57 

12.89 

15.89 

19.84 

24.62 

28.17 

32.14  41.57 

22 

10.41 

12.47 

15.17 

18.57 

20.97 

23.67 

30.05 

58 

12.94 

15.96 

19.91 

24.72 

28.28 

32.28  41.75 

23 

10.51 

12.64 

15.40 

18.86 

21.32 

24.07 

30.60 

59 

13.01 

16.02 

20.01 

24.82 

28.40 

32.42  41.94 

24 

10.58 

12.76 

15.58 

19.14 

21.65 

24.47 

31.14 

60 

13.06 

16.09 

20.10 

24.91 

28.51 

32.55  42.11 

25 

10.68 

12.89 

15.78 

19.41 

21.97 

24.84 

31.65 

61 

13.14 

16.18 

20.17 

25.00 

28.62 

32.67  42.29 

26 

10.76 

13.02 

15.96 

19.67 

22.28 

25.21 

32.14 

62 

13.19 

16.23 

20.25 

25.09 

28.72 

32.80  42.46 

27 

10.86 

13.15 

16.13 

19.92 

22.58 

25.56 

32.62 

63 

13.22 

16.31 

20.34 

25.18 

28.83 

32.92  42.62 

28 

10.93 

13.27 

16.33 

20.16 

22.86 

25.89 

33.07 

64 

13.27 

16.36 

20.41 

25.26 

28.93 

33.04  42.78 

29 

11.02 

13.40 

16.50 

20.39 

23.14 

26.22 

33.51 

65 

13.33 

16.43 

20.49 

25.35 

29.03 

33.16  42.94 

30     . 

11.10 

13.51 

16.65 

20.62 

23.40 

26.53 

33.94 

66 

13.40 

16.50 

20.56 

25.43 

29.12 

33.27  43.10 

31 

11.19 

13.61 

16.81 

20.83 

23.66 

26.83 

34.35 

67 

13.46 

16.56 

20.64 

25.51 

29.22 

33.38  43.25 

32 

11.25 

13.74 

16.97 

21.04 

23.91 

Vis 

27  12 

34.75 

68 

13.50 

16.62 

20.73 

25.59 

29.31 

33.49  43.39 

33 

11.33 

13.85 

17.13 

21.24 

27  40 

35.13 

69 

13.55 

16.67 

20.80 

25.66 

29.40 

33.59  43.54 

34 

11.41 
11.49 
11.55 

13.93 
14.05 
14.14 

17.26 
17.41 
17.57 

21.44 
21.63 
21.81 

24.38 
24.60 
24.82 

27  68 
27.94 
28.20 

35.50 
35  86 
36.20 

70 

13.61 

16.75 

20.87 

25.73 

29.49 

33.70  43.68 

35 

Oversized 

41.70 

4673 

54.12 

65.84 

79.69 

92.81  120.72 

36 
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Package  Services 


Local  and 

Intra-BMC/ASF 

Machinable 

Parcel  Post 

1.3 


R700.1.3 


For  parcels  that  originate  and  destinate  in  the-same  BMC  service  area. 

For  barcoded  discount  deduct  $0.03  per  parcel  (50-piece  minimum). 

Parcels  that  weigh  less  than  15  pounds  but  measure  more  than  84  inches  (but  not 
nrore  than  108  inches)  in  combined  length  and  girth  are  charged  the  applicable 
rate  for  a  1 5-pound  parcel. 

Regardless  of  weight  a  parcel  that  meets  any  of  the  criteria  in  C700.2.0  must  pay 
the  rate  for  a  nonmachinable  parcel  in  1.4. 


Waight 
Not  Over 

(pounds) 

Local 
Zona 

Zonas 
1A2 

Zona  3  Zona  4 

Zona  5 

1 

$S.81 

$2.96 

$2.99 

$3.05 

$3.14 

2 

3.13 

3.53 

3.56 

3.63 

3.74 

3 

3.44 

4.08 

4.11 

4.20 

432 

4 

3.73 

4.28 

4.62 

4.72 

4.86 

5 

3.99 

4.45 

5.02 

5.15 

5.35 

6 

4.23 

4.61 

5.38 

5.51 

5.80 

7 

4.36 

4.76 

5.69 

5.84 

6.21 

8 

4.46 

5.33 

5.98 

6.14 

6.60 

» 

4.56 

5.46 

6.22 

e.45 

6.95 

10 

4.66 

5.63 

G.53 

6.74 

7.28 

11 

4.74 

5.76 

6.74 

7.00 

7.56 

12 

4.84 

5.91 

6.94 

7.26 

7.87 

13 

A.9Z 

6.04 

7.10 

7.50 

8.13 

14 

5.00 

6.16 

7.22 

7.75 

8.38 

15 

5.08 

6.27 

7.39 

7.96 

8.62 

16 

5.17 

6.38 

7.56 

8.16 

8.84 

17 

5.23 

6.51 

7.72 

8.38 

9.05 

18 

5.30 

6.60 

7.87 

8.57 

9.24 

19 

5.36 

6.72 

8.02 

8.75 

9.43 

20 

5.46 

6.82 

8.16 

8.91 

9.60     ' 

21 

5.51 

6.91 

8.30 

9.06 

9.77 

22 

5.57 

7.02 

8.42 

9.20 

9.92 

23 

5.64 

7.10 

8.58 

9.34 

10.07 

24 

5.70 

7.19 

8.70 

9.46 

10.22 

25 

5.77 

7.27 

8.82 

9.58 

10.35 

26 

5.82 

7.37 

8.93 

9.71 

10.48 

27 

5.88 

7.45 

9.06 

9.82 

10.60 

28 

5.94 

7.52 

9.18 

9.91 

10.72 

29 

6.01 

7.61 

9.30 

10.02 

10.83 

30 

6.08 

7.69 

9.40 

10.12 

10.93 

31 

6.13 

7.77 

9.48 

10.21 

11.04 

32 

6.18 

7.86 

9.60 

10.31 

11.13 

33 

6.25 

7.92 

9.70 

10.39 

11.23 

34 

6.30 

8.00 

9.78 

10.47 

11.31 

35 

6.35 

8.06 

9.89 

10.55 

11.40 

For  parcels  that  weigh  more  than  35  pounds,  see  1 .4. 
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R700.1.4 


Local  and 

Intra-BMC/ASF 

Nonmachinable 

Parcel  Post 

1.4 


V 


Package  Sfvicee 


Rates  shown  include  the  $1 .35  nonmachinabte  surcharge.  The  nonmachinable 
surchsKge  does  not  a^Oly  to  parcels  mailed  at  oversized  rates  or  parcels  sent  with 
special  handling.  Regardless  of  weight,  a  parcel  that  meets  any  of  the  criteria  in 
C700.2  0  must  pay  the  rate  listed  in  this  takAe 

Parcels  that  weigh  less  than  1 5  pounds  but  measure  more  than  84  inches  (but  not 
more  than  108  inches)  in  combined  length  and  girth  are  charged  the  applicable 

rate  for  a  l&iMSund  parcel. 

Regardless  of  weight,  a  parcel  that  measures  more  than  108  inches  (but  not  more 

than  130  inches)  in  combined  length  and  girth  must  pay  the  oversized  rate. 


ffWwn 

NotOvar 

Local  ; 

[ones  Zone  Zone  Zone 

NolOvw 

Local 

Zones 

Zone 

Zone 

Zona 

(pounds) 

Zone 

142 

3          4          5 

(pounds) 

Zone 

1&2 

3 

4 

5 

1 

$4.16 

14.31 

$4.34  $4.40  $4.49 

37 

$7.79 

$9.57 

$11.41  $12.05  $12.91 

2 

4.48 

4.88 

4.91     4.98     5.09 

38 

7.84 

9.63 

11.50 

12.12 

12.96 

3 

4.79 

5.43 

5.46     5.55     5.67 

39 

7.91 

9.71 

11.60 

12.18 

13.05 

4 

5.06 

5.63 

5S7     6.07     6.21 

40 

7.96 

9.76 

11.67 

12.24 

13.12 

5 

5.34 

5.80 

6.37     6.50     6.70 

41 

8.02 

9.85 

11.78 

12.30 

13.19 

6 

5.58 

5.96 

6.73     6.86     7.15 

42 

8.07 

9.90 

11.85 

12.37 

13.25 

7 

5.71 

6.11 

7.04     7.19     7.56 

43 

8.12 

9.96 

11.93 

12.43 

13.30 

8 

5.81 

6.68 

7.33     7.49     7.95 

44 

8.19 

10.03 

12.01 

12.49 

13.35 

9 

5.91 

6.81 

7.57     7.80     8.30 

45 

8.23 

10.08 

12.08 

12.65 

13.40 

10 

6.01 

6.98 

7.88     8.09     8.63 

46 

8.27 

10.17 

12.17 

12.70 

13.45 

11 

6.09 

7.11 

8.09     8.35     8.93 

47 

8.33 

10.24 

12.23 

12.75 

13.50 

12 

6.19 

7.26 

629     8.61     9.22 

48 

8.38 

10.29 

12.32 

12.79 

13.55 

13 

6.27 

7.39 

8.45     8.85     9.48 

49 

8.42 

10.36 

12.39 

12.84 

13.60 

14 

6.35 

7.51 

8.57     9.10     9.73 

50 

847 

10.39 

12.46 

12.88 

13.65 

15 

6.43 

7.62 

8.74     9.31     9.97 

51 

8.53 

10.48 

12.52 

12.93 

13.70 

16 

6.52 

7.73 

8.91     9.51    10.19 

52 

8.56 

10.54 

12.62 

12.97 

13.75 

17 

6.58 

7.86 

9.07     9.73  10.40 

53 

8.61 

10.57 

12.67 

13.00 

13.80 

18 

6.65 

7.95 

9.22     9.92  10.59 

54 

8.67 

10.63 

12.71 

13.05 

13.85 

19 

6.71 

8.07 

9.37  10.10  10.78 

55 

8.72 

10.69 

12.75 

13.10 

13.90 

20 

6.81 

8.17 

9.51    10.26  10.95 

56 

8.75 

10.75 

12.79 

13.14 

13.95 

21 

6.86 

8.26 

9.65  10.41   11.12 

57 

8.80 

10.82 

12.81 

13.16 

14.00 

22 

6.92 

8.37 

9.77  10.55  11.27 

58 

8.85 

10.87 

12.85 

13.20 

14.05 

23 

6.99 

8.45 

9.93  10.69  11.42 

59 

8.90 

10.92 

12.88 

13.24 

14.10 

24 

7.05 

8.54 

10.05  10.81   11.57 

60 

8.92 

10.99 

12.91 

13.26 

14.15 

25 

7.12 

8.62 

10.17  10.93  11.70 

61 

9.01 

11.05 

12.94 

13.30 

14.20 

26 

7.17 

8.72 

10.28  11.06  11.83 

62 

9.03 

11.10 

12.97 

13.36 

14.25 

27 

7.23 

8.80 

10.41    11.17  11.95 

63 

9.08 

11.15 

12.99 

13.43 

14.30 

28 

7.29 

8.87 

10.53  11.26  12.07 

64 

9.13 

11.21 

13.01 

13.48 

14.35 

29 

7.36 

8.96 

10.65  11.37  12.18 

65 

9.17 

11.26 

13.05 

13.54 

14.40 

30 

7.43 

9.04 

10.75  11.47  12.28 

66 

9.20 

11.33 

13.07 

13.61 

14.45 

31 

7.48 

9.12 

10.83  11.56  12.39 

67 

9.27 

11.39 

13.10 

13.68 

14.50 

32 

7.53 

9.21 

10.95  11.66  12.48 

68 

9.31 

11.41 

13.11 

13.72 

14.55 

33 

7.60 

9.27 

11.05  11.74  12.58 

69 

9.32 

11.48 

13.13 

13.79 

14.60 

34 

7.65 
7.70 
7.75 

9.35 
9.41 
9.48 

11.13  11.82  12.66 
11.24  11.90  12.75 
11.32  11.97  12.83 

70 

9.33 

11.53 

13.16 

13.85 

14.65 

35 

Oversized 

23.78 

34.47 

34.79 

35.48 

36.53 

36 
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I. 


ackage  Services 


R700.1.5 


Parcel  Select  — 
DBMC 

1.5 


Destination  fecility  ZIP  Codes  only. 

For  barcoded  discount,  deduct  $0.03  per  parcel  (machinable  parcels  only). 

Parcels  that  weigh  less  than  1 5  pounds  but  measure  more  than  84  inches  (but  not 
nrtore  than  108  inches)  in  combined  length  and  girth  are  charged  the  applicable 
rate  for  a  1 5-pound  parcel. 

Regardless  of  weight,  a  parcel  that  measures  more  than  108  inches  (but  not  more 
than  130  inches)  in  combined  length  and  girth  must  pay  the  oversized  rate. 

For  nonmachinable  Parcel  Select  DBMC  parcels,  add  $1 .45  per  parcel.  Any  parcel 
that  weighs  more  than  35  pounds  or  that  meets  any  of  the  criteria  in  C700  2  0 
must  pay  the  nonmachinable  surcharge.  The  nonmachinable  surcharge  does  not 
apply  to  parcels  mailed  at  oversized  rates  or  parcels  sent  with  special  handling. 


Weight 
Not  Over 

(pounds) 

Zones 
1&2 

Zone 
3 

Zone 
4 

Zone 
5 

1 

$2.01 

$2.26 

$2.49 

$3.09 

2 

2.24 

2.76 

3.19 

3.69 

3 

2.49 

3.27 

3.84 

4.28 

4 

2.72 

3.75 

4.41 

4.81 

5 

2.94 

4.20 

4.82 

5.30 

6 

3.15 

4.60 

5.16 

5.75 

7 

3.34 

4.96 

5.47 

6.18 

8 

3.53 

5.32 

5.76 

6.56 

9 

3.71 

5.64 

6.05 

6.91 

10 

3.88 

5.97 

6.71 

7.24 

11 

4.04 

6.27 

6.96 

7.54 

12 

4.20 

6.56 

7.22 

7.84 

13 

4.35 

6.80 

7.46 

8.10 

14 

4.50 

6.92 

7.71 

8.35 

15 

4.64 

7.08 

7.92 

,8.58 

16 

4.77 

.7.24 

8.13 

8.81 

17 

4.91 

7.39 

8.35 

9.01 

18 

5.03 

7.54 

8.53 

9.21 

19 

5.16 

7.68 

8.72 

9.40 

20 

5.28 

7.82 

8.88 

9.56 

21 

5.40 

7.96 

9.02 

9.73 

22 

5.51 

8.08 

9.17 

9.89 

23 

5.62 

8.23 

9.31 

10.05 

24 

5.73 

8.34 

9.43 

10.18 

25 

3.84 

8.46 

9.55 

10.32 

26 

5.94 

8.56 

9.67 

10.45 

27 

6.05 

8.69 

9.78 

10.57 

28 

6.14 

8.81 

9.88 

10.68 

29 

6.24 

8.92 

10.00 

10.79 

30 

6.34 

9.02 

10.09 

10.90 

31 

6.43 

9.10 

10.17 

11.01 

32 

6.52 

9.21 

10.27 

11.11 

33 

6.61 

9.30 

10.36 

11.19 

34 

6.70 

9.39 

10.43 

11.28 

35 

6.78 

9.49 

10.52 

11.37 

36 

6.87 

9.94 

10.60 

11.45 

Weight 
Not  Over 

(pounds) 

Zones 
1&2 

Zone 
3 

Zone 

4 

Zone 
5 

37 

$6.95 

$10.03 

$10:66 

$11.53 

38 

7.03 

10.12 

10.74 

11.60 

39 

7.11 

10.21 

10.80 

11.68 

40 

7.19 

10.29 

10.86 

11.74 

41 

7.27 

10.40 

10.92 

11.80 

42 

7.34- 

10.47 

10.99 

11.87 

43 

7.42 

10.56 

11.05 

12.16 

44 

7.49 

10.63 

11.11 

12.45 

45 

7.56 

10.69 

11.26 

12.76 

46 

7.63 

10.79 

11.31 

13.06 

47 

7.70 

10.85 

11.36 

13.37 

48 

.7.77 

10.94 

11.41 

13.69 

49 

7.84 

11.01 

11.46 

14.01 

50 

7.91 

11.08 

11.50 

14.35 

51 

7.97 

11.15 

11.55 

14  68 

52 

8.04 

11.23 

11.59 

15.02 

53 

8.10 

11.28 

11.63 

15.38 

54 

8.16 

11.33 

11.68 

15.74 

55 

8.23 

11.37 

11.73 

15.89 

56 

8.29 

11.40 

11.75 

15.96 

57 

8.35 

.11.43 

11.78 

16.06 

58 

8.41 

11.47 

11.82 

16.14 

59 

8.47 

11.50 

11.85 

16.21 

60 

8.52 

11.53 

11.88 

16.30 

61 

8.S8 

11.56 

11.92 

16.38 

62 

8.64 

11.59 

11.98 

16.44 

63 

8.69 

11.61 

12.05 

16.52 

64 

8.75 

11.64 

12.10 

16.59 

65 

8.80 

11.67 

12.16 

16.65 

66 

8.86 

11.70 

12.24 

16.74 

67 

8.91 

11.72 

12.29 

16.79 

68 

8.96 

11.73 

12.34 

16.86 

69 

9.01 

11.75 

12.40 

16.93 

70 

9.06 

11.77 

12.47 

16.99 

Oversized 

18.14 

24.33 

32.81 

34.10 

m 
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R700.1.6 


Package  Services 


Parcel  Select— DSCF 

1.6 


\ 


Destination  facility  ZIP  Codes  only 

Parcels  that  weigh  less  than  15  pounds  but  measure  more  than  84  inches  (but  not 

more  than  108  inches)  in  combined  length  and  girth  are  charged  the  applicable 

rate  for  a  1 5-pound  parcel 

Regardless  of  weight,  a  parcel  that  measures  more  than  108  inches  (but  not  more 

than  130  inches)  in  combined  length  and  girth  must  pay  the  oversized  rate. 

For  nonmachinable  parcels  sorted  to  3-digit  ZIP  Code  areas,  add  $1 .09  per  parcel. 

Parcels  that  weigh  more  than  35  pounds  or  that  meet  any  of  the  criteria  in 

C700.2.0  must  pay  the  nonmachinable  surcharge.  The  nonmachinable  surcharge 

does  not  apply  to  parcels  sorted  to  5-digit  containers,  mailed  at  oversized  rates,  or 

sent  with  special  handling. 


WMQht 

NotOvvr 

Wsiglit 

Weight 

Not  Over 

Not  Over 

(pounds) 

DSCF 

(pounds) 

DSCF 

(pounds) 

DSCF 

1 

$1.53 

25 

$3.90 

49 

$5.25 

2 

1.71 

26 

3.97 

50 

5.29 

3 

1.85 

27 

4.04 

51 

5.34 

4  ■ 

1.99 

28 

4.11 

52 

5.38 

5 

2.12 

29 

4.17 

53 

5.42 

6 

224 

30 

4.24 

54 

5.46 

7 

2.35 

31 

4.30 

55 

5.51 

8 

2.45 

32 

4.36 

56 

5.55 

9 

2.56 

33 

4.42 

57 

5.59 

10 

2.65 

34 

4.48 

58 

5.63 

11 

2.74 

35 

4.54 

58 

5.67 

12 

2.83 

36 

4.59 

60. 

5.71 

13 

2.92 

37 

4.65 

61 

5.74 

14 

3.00 

38 

4.70 

62. 

5.78 

15 

3.10 

39 

4.76 

63 

5.82 

16 

3.19 

40 

4.81 

64 

5.86 

17 

3.28 

41 

4.86 

65 

5.89 

18 

3.36 

'       42 

4.91 

66 

5.93 

19 

3.45 

43 

4.96 

67 

5.97 

20 

3.53 

44 

5.01 

68 

6.00 

21 

3.61 

45 

5.06 

69 

6.04 

22 

3.68 
3.76 
3.83 

46 

47 
48 

5.11 

5.16^ 

5.20 

70    . 

6.07 

23 

Oversized 

11.95 

24 
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Package  Services 


R700.1.7 


Parcel  Select— DDU 

1.7 


Destination  facility  ZIP  Codes  only. 

Parcels  that  weigh  less  than  1 5  pounds  but  measure  more  than  84  inches  (but  not 
more  than  108  inches)  in  combined  length  and  girth  are  charged  the  applicable 
rate  for  a  1 5-pound  parcel. 

Regardless  of  weight,  a  parcel  that  measures  more  than  108  inches  (but  not  more 
than  130  inches)  in  combined  length  and  girth  must  pay  the  oversized  rate. 


Weight 
Not  Over 

(pounds) 

DDU 

Weight 
Not  Over 

(pounds) 

DDU 

Weight 
Not  Over 

(pounds) 

DDU 

1 

$1.23 

25 

$2.00 

49 

$2.28 

2 

1.28 

26 

2.02 

50 

2.29 

3 

1.33 

27 

2.04  . 

51 

2.30 

4 

1.38 

28 

2.06 

52 

2.31 

5 

1.43 

29 

2.07 

53 

2.32 

6 

1.47 

30 

2.09 

54 

2.33 

7 

1.51 

31 

2.10 

55 

2.34 

8 

1.55 

32 

2.11 

56 

2.35 

9 

1.58 

33 

2.12 

57 

2.36 

10 

1.62 

34 

2.13 

58 

2.37 

11 

1.65 

35 

2.14 

59 

2.38  . 

12 

1.68 

36 

2.15 

60 

2.39 

13 

1.71 

37 

2.16 

61 

2.40    ■ 

14 

1.74 

38 

2.17 

62 

2.41 

15 

1.77 

39 

2.18 

63 

2.42 

16  X 
17 

1.79 

40 

2.19   , 

64 

2.43 

1.82    . 

41 

2.20 

65    ' 

2.44 

18 

1.85  . 

42 

2.21 

66 

2.45 

19 

1.87 

43 

2.22 

67 

2.46 

20 

1.89 

44 

2.23 

68 

2.47 

21 

1.92 

45 

2.24 

69 

2.48 

22 

1.94 
1.96 
1.98 

46 
47 
48 

2.25 
2.26 
2.27 

70 

2.49 

23 

Oversized 

6.98 

24 
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R700.2.0 


Package  Seivice* 


2.0      BOUND  PRINTED  MATTER 


Single-Piece— 
Flats 

2.1 


Single-Piece — 

Parcels 

22 


For  barcoded  discount,  deduct  $0.03  per  piece  (automatable  flats  only.  50-piece 
minimum). 


WMght 
Not  Over 

(pounds) 


1.0 

1.5 

2.0 

2.5 

3.0 

3.5 

4.0 

4.5 

5.0 

6.0 

7.0 

8.0 

9.0 

10.0 

11.0 

12.0 

13.0 

14.0 

ISO 


Zones 
Local. 
1*2 


V 


Zone 
3 


Zone 

4 


Zone 
5 


Zone 
6 


Zone 

7 


Zone 
8 


$1.79 
1.79 
1.86 
1.93 
2.00 
2.07 
2.14 
221 
2.28 
2.42 
2.56 
2.70 
2.84 
2.98 
3.12 
3.26 
3.40 
3.54 
3.68 


$1.84 
1.84 
1.92 
2.01 
2.09 
2.18 
2.26 
2.35 
2.43 
260 
2.77 
2.94 
3.11 
3.28 
3.45 
3.62 
3.79 
3.96 
4.13 


$1.88 
1.88 
1.96 
2.08 
2.18 
2.28 
2.38 
2.48 
2.58 
2.78 
2.96 
3.18 
3.38 
3.58 
3.78 
3.98 
4.18 
4.38 
4.58 


$1.96 

$2.03 

$2.12 

$2.29 

1.96 

2.03 

2.12 

2.29 

2.08 

2.18 

2.30 

2.52 

2.21 

233 

2.48 

2.76 

2.33 

248 

2.66 

2.99 

246 

2.63 

2.84 

3.23 

2.58 

278 

3.02 

3.46 

2.71 

2.93 

3.20 

3.70 

2.83 

3.08 

3.38 

3.93 

3.08 

3.38 

3.74 

4.40 

3.33 

3.68 

4.10 

4.87 

3.58 

3.98 

4.46 

5.34 

3.83 

4.28 

4.82 

5.81 

4.08 

4.58 

5.18 

6.28 

4.33 

4.88 

5.54 

6.75 

4.58 

5.18 

5.90 

7.22 

4.83 

5.48 

6.26 

7.69 

5.08 

5.78 

6.62 

8.16 

5.33 

6.06 

6.98 

8.63 

For  barcoded  discount,  deduct  $0.03  per  parcel  (machinable  parcels  only. 
50-piece  minimum). 


Not  Over 

(pounds) 


1.0 

1.5 

2.0 

2.5 

3.0 

3.5 

4.0 

4.5 

5.0 

6.0 

7.0 

8.0 

9.0 

10.0 

11.0 

12.0 

13.0 

14.0 

15.0 


Zones 

Local. 
1  hi 


$1.87 
1.87 
1.94 
2.01 
2.08 
2.15 
2.22 
2.29 
2.36 
2.50 
2.64 
2.78 
2.92 
3.06 
3.20 
a34 
3.48 
3.62 
3.76 


Zone 
3 


$1.92 
1.92 
2.00 
2.09 
2.17 
2.26 
2.34 
2.43 
2.51 
2.68 
2.85 
3.02 
3.19 
3.36 
3.53 
3.70 
3.87 
4.04 
4.21 


Zone 

4 


$1.96 
1.96 
2.06 
2.16 
2.26 
2.36 
2.46 
2.56 
2.66 
2.86 
3.06 
3.26 
3.46 
3.66 
3.86 
4.06 
4.26 
4.46 
4.66 


Zone 
S 


Zone 
6 


Zone 

7 


$2.04 
2.04 
2.16 
2.29 
2.41 
2.54 
2.66 
2.79 
2.91 
3.16 
3.41 
3.66 
3.91 
4.16 
4.41 
4.66 
4.91 
5.16 
5.41 


$2.11 
2.11 
2.26 
2.41 
2.56 
2.71 
2.86 
3.01 
3.16 
3.46 
3.76 
4.06 
4.36 
466 
496 
526 
5.56 
5.86 
6.16 


$2.20 
2.20 
2.38 
2.56 
274 
2.92 
3.10 
3.28 
3.46 
3.82 
4.18 
4.54 
4.90 
5.26 
5.62 
5.98 
6.34 
6.70 
7.06 


Zone 

8 


$2.37 
2.37 
2.60 
2.84 
3.07 
3.31 
3.54 
3.78 
4.01 
4.48 
4.95 
5.42 
5.89 
6.36 
6.83 
7.30 
7.77 
8.24 
8.71 
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Package  Services 


R700.2.6 


Presorted  and  Carrier 
Route — Flats 

2.3 


Presorted  and  Carrier 

Route — Parcels 

2.4 


Destination  Entry 

Rates — Flats 

2.5 


Destination  Entry 
Rates — Parcels 

2.6 


Each  piece  is  sut>ject  to  both  a  piece  rate  and  a  pound  rate. 

For  barcoded  discount  on  Presorted  flats,  deduct  $0.03  per  piece  (automatable 
flats  only).  Barcoded  discount  is  not  available  for  flats  mailed  at  carrier  route  rates. 


Rate 

Zones 
Local. 
1&2 

Zone 
3 

Zone 

4 

Zone 
5 

Zone 
6 

Zone 

7 

Zoite 
8 

Per  Piece 

Presorted 

$1,078 

$1,078 

$1,078 

$1,078 

$1,078 

$1,078 

$1,078 

Carrier  Route 

0.978 

0.978 

0.978 

0.978 

0.978 

0.978 

0.978 

Per  Pound 

0.090 

0.112 

0.149 

0.196 

0.248 

0.308 

0.419 

Each  piece  is  subject  to  both  a  piece  rate  and  a  pound  rate 

For  barcoded  discount  on  Presorted  machinable  parcels,  deduct  $0.03  per  piece. 
Barcoded  discount  is  nc4  available  for  parcels  mailed  at  carrier  route  rates. 


Rate 

Zones 
Local. 
1ft2 

Zone 
3 

Zone 

4 

Zone 

5 

Zone 
6 

Zone 

7 

Zone 
8 

Per  Piece 

Presorted 

$1,155 

$1,155 

$1,155 

$1,155 

$1,155 

$1,155 

$1,155 

Carrier  Route 

1.055 

1.055 

1.055 

1.055 

1.055 

1.055 

1.055 

Per  Pound 

0.090 

0.112 

0.149 

0.198 

0.248 

0.308 

0.419 

Each  piece  is  sut)ject  to  both  a  piece  rate  and  a  pound  rate. 

For  barcoded  discount  on  Presorted  flats,  deduct  $0.03  per  piece  (automatable 
flats  only).  Barcoded  discount  is  not  available  for  flats  mailed  at  Presorted  DDU 
rates  or  carrier  route  rates. 
Presorted  DDU  rate  is  not  available  for  flats  that  weigh  1  pound  or  less. 


Rate 

DDU 

DSCF 

DBMC 
Zone 
1&2 

DBINC 

Zone 

3 

DBMC 
Zone 

4 

DBMC 

Zone 

5 

Per  Piece 

Presorted 

$0,532 

$0,603 

$0,818 

$0,818 

$0,818 

$0,818 

Carrier  Route 

0.432 

0.503 

0.718 

0.718 

0.718 

0.718 

Per  Pound 

0.030 

0.060 

0.073 

0.102 

0.139 

0.187 

Each  piece  is  subject  to  both  a  piece  rate  and  a  pound  rate. 

For  barcoded  discount  on  Presorted  machinable  parcels,  deduct  $0.03  per  piece. 
Barcoded  discount  is  not  available  for  parcels  mailed  at  Presorted  DDU  rates. 
Presorted  DSCF  rates,  or  carrier  route  rates. 


Rate 


Per  Piece 

Presorted 
Carrier  Route 
Per  Pound 


DOU 


DSCF 


DBMC 
Zorte 
1&2 


DBMC 

Zone 

3 


DBMC 
Zone 

4 


DBMC 
Zone 

5 


$0,609        $0,680        $0,895        $0,895 
0.509  0.580  0.795  0.795 

0.030  0.060  0.073  0.102 


$0,895        $0,895 
0.795  0.795 

0.139  0.187 
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R700.3.0 


Peclnge  Sefvicee 


3.0      MEDIA  MAIL 

For  barcoded  discount  for  singles)Jece  and  basic  rate,  deduct  $0.03  per  parcel 
(machinable  parcels  ony.  5CH)iece  minimum)  Barcoded  discount  is  not  available 
for  pieces  sent  at  the  5-digit  rate. 


WMQht 

NotOvw 

(pounds) 

Singto- 
PiM* 

5-Oigit 

Basic 

Wsi«M 
NotOvsr 

(pounds) 

Singl*- 
Piw:* 

5-Digtt 

Basic 

1 

$142 

$0.80 

$1.12 

36        H2.64 

$12.02 

$12.34 

2 

1.84 

122 

1.54 

37 

12.94 

12.32 

12.64 

3 

2.26 

1.64 

1.96 

38 

13.24 

12.62 

12.94 

4 

2.68 

2.06 

2.38 

39 

13.54 

12.92 

13.24 

S 

3.10 

2.48 

2.80 

40 

13.84 

13.22 

13.54 

6 

3.52 

2.90 

3.22 

41 

14.14 

13.52 

13.84 

7 

394 

3.32 

3.64 

42 

14.44 

13.82 

14.14 

B 

4.24 

3.62 

3.94 

43 

14.74 

14.12 

14.44 

9 

4.54 

3.92 

4.24 

44 

15.04 

14.42 

14.74 

10 

484 

4.22 

4.54 

"Z 

15.34 

14.72 

15.04 

11 

5.14 

4.52 

4.84 

15.64 

15.02 

15.34 

12 

5.44 

4.82 

5.14 

47 

15.94 

15.32 

15.64 

13 

5.74 

5.12 

5.44 

48 

16.24 

15.62 

'5.94 

14 

604 

5.42 

5.74 

49 

16.54 

15.92 

16.24 

15 

634 

5.72 

6.04 

50 

16.84 

16.22 

16.54 

16 

664 

6.02 

634 

51 

17.14 

16.52 

16.84 

17 

694 

6.32 

6.64 

se 

17.44 

16.82 

17.14 

18 

724 

662 

6.94 

53 

17.74 

17.12 

17.44 

19 

7.54 

6.92 

7.24 

54 

18.04 

17.42 

17.74 

20 

7.84 

7.22 

7.54 

55 

18.34 

17.72 

18.04 

21 

8.14 

7.52 

7.84 

56 

18.64 

18.02 

18.34 

22 

8.44 

7.82 

8.14 

57 

18.94 

18.32 

18.64 

23 

8.74 

8.12 

8.44 

58 

19.24 

18.62 

18.94 

24 

9.04 

8.42 

8.74 

59 

19.54 

18.92 

19.24 

25 

9.34 

8.72 

9.04 

60 

19.84 

19.22 

19.54 

26 

9.64 

9.02 

9.34 

61 

20.14 

19.52 

19.84 

27 

9.94 

9.32 

9.64 

62 

20.44 

19.82 

20.14 

28 

10.24 

9.62 

9.94 

63 

20.74 

20.12 

20.44 

29 

10.54 

9.92 

10.24 

64 

21.04 

20.42 

20.74 

30 

10.84 

10.22 

10.54 

65 

21.34 

20.72 

21.04 

31 

11.14 

10.52 

10.d4 

66 

21.64 

21.02 

21.34 

32 

11.44 

10.82 

11.14 

67 

21.94 

21.32 

21.64 

33 

11.74 

11.12 

11.44 

68 

22.24 

21.62 

21.94 

34 

12.04 

11.42 

11.74 

69 

22.54 

21.92 

22.24 

35 

12  34 

11.72 

12.04 

70 

22.84 

22.22 

22.54 

/ir_l     CT 
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Pactay  Servic— 


R700.4.0 


4.0      LIBRARY  MAIL 

For  barcoded  discount  for  single-piece  and  basic  rate,  deduct  $0.03  per  parcel 
(machinable  parcels  onl/,  50-piece  minimum).  Barcoded  discount  is  not  available 
for  pieces  sent  at  the  S-digit  rate. 


Wsight 
No«Over 

(pounds) 

Single- 
Piece 

5-Oigit 

Basic 

1 

$1.35 

$0.76 

$1.06 

2 

1.75 

1.16 

1.46 

3 

2.15 

1.56 

1.86 

4 

2.55 

1.96 

2.26 

5 

2.95 

2.36 

2.66 

6 

3.35 

2.76 

3.06 

7 

3.75 

3.16 

3.46 

8 

4.04 

3.45 

3.75 

9 

4.33 

3.74 

4.04 

10 

4.62 

4.03 

4.33 

11 

4.91 

4.32 

4.62 

12 

5.20 

4.61 

4.91 

13 

5.49 

4.90 

5.20 

14 

5.78 

5.19 

5.49 

15 

6.07 

5.48 

5.78 

16 

6.36 

5.77 

6.07 

17 

6.65 

6.06 

6.36 

■18 

6.94 

6.35 

6.65 

19 

7.23 

6.64 

6.94 

20 

7.52 

6.93 

7.23 

21 

7.81 

7.22 

7.52 

22 

8.10 

7.51 

7.81 

23 

8.39 

7.80 

8.10 

24 

8.68 

8.09 

8.39 

25 

8.97 

8.38 

8.68 

26 

9.26 

8.67 

8.97 

27 

9.55 

8.96 

9.26 

28        , 

9.84 

9.25 

9.55 

29 

10.13 

9.54 

9.84 

30 

iO.42 

9.83    '- 

10.13 

31 

10.71 

10.12 

10.42 

32 

11.00 

10.41 

10.71 

33 

.11.29 

10.70 

11.00 

34 

11.58 

10.99 

11.29- 

35 

11.87 

11.28 

11.58 

Weight 
Not  Over 

(pounds) 

Single- 
Piece 

5-Digit 

Basic 

36 

$12.16 

$11.57 

$11.87 

37 

12.45 

11.86 

12.16 

38 

12.74 

12.15 

12.45 

39 

13.03 

12.44 

12.74 

40 

13.32 

12.73 

13.03 

41 

13.61 

13.02 

13.32 

42 

13.90 

13.31 

13.61 

43 

14.19 

13.60 

13.90 

44 

14.48 

13.89 

14.19 

45 

14.77 

14.18 

14.48 

46 

15.06 

14.47 

14.77 

47 

15.35 

14.76 

15.06 

48 

15.64 

15.05 

15.35 

49 

15.93 

15.34 

15.64 

50 

16.22 

15.63 

15.93 

51 

16.51 

15.92 

16.22 

52 

16.80 

16.21 

16.51 

53 

17.09 

16.50 

16.80 

54 

17.38 

16.79 

17.09 

55   ' 

17,67 

17.08 

17.38 

56 

17.96 

17.37 

17.67 

57 

18.25 

17.66 

17.96 

58 

18.54 

17.95 

18.25 

59 

18.83 

18.24 

18.54 

60 

19.12 

18.53 

18.83 

61 

19.41 

18.82 

19.12 

62 

19.70 

19.11 

19.41 

63 

19.99 

19.40 

19.70 

64 

20.28 

19.69 

19.99 

65 

20.57 

19.98 

20.28 

66 

20.86 

20.27 

.    20.57 

67 

21.15 

20.56 

20.86 

68 

21.44 

20.85 

21.15 

69 

21.73 

21.14 

21.44 

70 

22.02 

21.43 

21.73 
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R70Q.5.0 


Package  Sfvte— 


5.0      FEES 

Destination  Entry      Destination  entry  maiNng  fees,  per  1 2-month  period: 

a  Parcel  Select:  $150  00 
b.  Bound  Printed  Matter  $1 50.00. 


MaiHngFees 
5.1 


Pickup  Fees      Parcel  Post  only,  per  occunence:  $12  50 

5  2      May  be  combined  with  Express  Mail  and  Priority  Mail  pickups  (see  D010). 

Presort  Mailing  Fees      Presort  mailing  fees,  per  1 2-month  period: 
S3  a.  Presorted  Media  Mail:  $150  00 

b.  Presorted  Library  Mail:  $150  00 
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Services 


R900.4.3 


fsl 


R900   Services 

1 .0      ADDRESS  CORRECTION  SERVICE  (F030) 

For  a&  classes  of  mail: 

a.  Manual  nd6ce.  each:  $0.70. 

b.  Electronic  notice,  each:  $0.20. 

2.0      ADDRESS  SEQUENCING  SERVICE  (A920) 


Basic  Service 

2.1 

Blanks  for  Missing 

Addresses 

2.2 

Missing  or  New 

Addresses  Added 

23 

3.0 

Permit  Fee 
3.1 

Accounting  Fee 

3.2 

Per  Piece  Charge 
3.3 

4.0 

Basic  BRM 

4.1 


High-Volume  BRM 

4.2 


Basic  Qualified  BRM 

4.3 


Each  card  or  address  removed  because  of  an  incorrect  or  undeliverable  address: 
$a30. 

Each  card  or  address  renrxived  because  of  an  incorrect  or  undeliverable  address: 
$0.30. 

Insertion  of  each  blank  card  for  missing  or  new  address:  no  charge. 
Insertion  of  each  addressed  card  for  missing  or  new  address:  $0.30. 


BULK  PARCEL  RETURN  SERVICE  (BPRS)  (S924) 

Annual  permit  fee:  $150.00. 

Annual  accounting  fee:  $475.00. 

For  each  piece  returned,  regardless  of  weight:  $1 .80. 

BUSINESS  REPLY  MAIL  (BRM)  (S922) 

Annual  permit  fee:  $150.00. 

Per  piece  charge  (in  addition  to  the  applicable  First-Class  Mail  or  Priority  Mail 
postage  (R1 00)):  $0.60. 

Annual  permit  fee:  $150.00. 

Annual  accounting  fee  (for  advanced  deposit  account):  $475.00. 

Per  piece  charge  (in  addition  to  the  applicabfe  First-Class  Mail  or  Priority  Mail 
postage  (R1 00)):  $0.10. 

Annual  permittee:  $150.00. 

Annual  accounting  fee  (for  advanced  deposit  account):  $475.00. 

Per  piece  charge  (in  addition  to  the  automation  First-Class  Mail  QBRM  postage 
(R1 00.3.0)):  $0.06. 


^ 
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High-Volume 
Qualified  BRM 

44 


Bulk  Weight 

Averaged 

Nonletter-Size  BRM 

4.5 


5.0 


Annual  permit  fee:  $150.00. . 

Annual  accounting  fee  (for  advanced  deposit  account):  $475.00. 

Quarterly  fee:  $1,800.00. 

Per  piece  charge  (in  addition  to  the  automation  First-Class  Mail  QBRM  postage 

(R100  3.0)):  $0,008. 

Annual  permit  fee:  $150.00. 

Annual  accounting  fee  (for  advanced  deposit  account):  $475.00 

Monthly  maintenance  fee:  $750.00. 

Per  piece  charge  (In  addition  to  the  applicabte  First-Ciass  Mail  or  Priority  Mail 

postage  (R1 00)):  $0.01. 

CALLER  SERVICE  (D920) 

Fees  are  charged  as  fofciws: 

a  For  each  separation  provided,  per  semiannual  period  (all  post  offices): 

$412.00. 
b  For  each  reserved  can  number,  per  catendar  year  (an  post  offices):  $32.00. 

6.0      CERTIFICATE  OF  MAIUNG  (S914) 

Individual      Fee.  in  addition  to  postage: 

^■l  a  For  each  piece  (Form  3817):  $0.90. 

b  For  each  piece  listed  (Fonn  3877):  $0.30  (minimum  charge  $0.90). 
c  For  duplicate  copy  of  Fomn  3817  or  Form  3877.  per  page:  $0.90. 

Bulk      Fee.  in  addition  to  postage: 
6  2  a  For  first  1 .000  pieces  or  fraction  thereof  (Form  3606):  $4.50. 

b.  For  each  additional  1 .000  pieces  or  fraction  thereof  (Fonn  3606):  $0.50. 
c  For  duplicate  copy  of  Fomn  3606.  per  page:  $0.90. 

7.0      CERTIFIED  MAIL  (S912) 

Fee.  in  addition  to  postage  and  other  fees,  per  piece:  $2.30. 


f « *      1         ««M        ^T—         r* 
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8.0 


9.0 


COLLECT  ON  DELIVERY  (COD)  (S921) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece: 


Amount  to  be  collecied  oi 
wtiichevar  It  higtwr^ 

insurance  coverage  desired. 

Fee 

$0.01 

to 

50.00 

$4.50 

50.01   . 

to 

100.00 

5.50 

100.01 

to 

200.00 

6.50 

200.01 

to 

300.00 

7.50 

300.01 

to 

400.00 

8.50    * 

400.01 

to 

500.00 

9.50 

500.01 

to 

600.00 

10.50 

600.01 

to 

700.00 

11.50 

700.01 

to 

800.00 

12.50 

800.01 

to 

900.00 

13.50 

900.01 

to 

1,000.00 

14.50 

Notice  of  nondelivefy 

3.00 

Atteration  of  COO  charges 

3r  designation 

of  new  addressee 

3.00 

Registered  COD^ 

4.00 

1 .  For  Express  Mail  COO  shipments  of  $100  or  less,  the  COD  fee  charged 
Is  based  on  ttie  amount  to  t>e  collected. 

2.  Fee  for  registered  COD.  regardless  of  amount  to  t>e  collected  or 
insurance  value. 

DEUVERY  CONFIRMATION  (S91 8) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece: 


Typ« 

Fee 

Rrst-Class  Mail^ 

Electronic 

$0.13 

Retail 

0.55 

Priority  IMail 

Electronic 

0.00 

Retail 

0.45 

standard  MaM^ 

Electronic 

0.13 

Parcel  Selw:t^ 

f 

Electrc-.ic 

0.00 

Ottier  Package  Services^ 

Electronic 

0.13 

Retail 

0.55 

1  Available  only  for  parcels. 
2.  Available  only  for  pieces  subject  to  the 
residual  shape  surcharge. 
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10.0 


EXPRESS  MAIL  INSURANCE  (S500) 

Fee.  in  addition  to  postage  and  other  fees: 

a.  For  amount  of  merchandise  insurance  liability: 
mstiranc*  Cowsrag*  DMirad 


$  0.01   to  $  100.00 
10001   to  5.00000 


FM 


$0.00 

1.00 

per  $100  or  traction 

thereof  over  $100  in 

desired  coverage 


11.0 


Express  Mail  merchandise  maxirrMim  coverage:  $5.000.00. 

b.  Document  reconstmction  maximum  liability:  $100.00. 

INSURANCE  (S913) 

Fee.  in  addition  to  postage  and  other  fees,  for  merchandise  insurance  liability,  per 


Insurance  Coverage  Desired  | 

Fee 

Bulk  Insurance  Fee 

$    0.01 

to 

$  50.00^ 

$1.30 

$0.70 

50.01 

to 

100.00^ 

2.20 

1.40 

100.01 

to 

200.00 

3.20 

2.40 

200.01 

to 

300.00 

4.20 

a40 

30001 

to 

400.00 

5.20 

4.40 

400.01 

to 

500.00 

6.20 

5.40 

500.01 

to 

600.00 

7.20 

6.40 

600.01 

to 

700.00 

&20 

7.40 

700.01 

to 

800.00 

9.20 

8.40 

800.01 

to 

900.00 

10.20 

9.40 

900.01 

to 

1.000.00 

11.20 

10.40 

1.000.01 

to  5.000.00 

11.20  plus 
$1 .00  per  $1 00  or  fraction 

10.40  plus 
$1.00  per  $100  or  fraction 

thereof  over  $1,000  in 

thereof  over  $1,000  in 

desired  coverage 

desired  coverage 

Insured  maH  maximum  coverage:  $5,000.00. 

1 .  For  merchandise  insure^l  for  $50  or  less,  Fonn  381 3  is  used  witti  an  eliptical 
insured  marking  (no  insured  number  is  assigned). 

2.  For  merchandise  insured  for  more  than  $50.  Form  381 3-P  is  used  with  an  insured 
number 

12.0      MAILING  LIST  SERVICE  (A910) 

List  Correction      Minimum  charge  per  list  (30  items):  $9.00. 
'•^.'I      For  each  address  on  list:  $0  30. 

5-DigH  ZIP  Code      For  softation  of  mailing  lists  on  cards  into  groups  labeled  by  5-digit  ZIP  Code,  per 
Sortation      1.000  addresses  or  fraction:  $100.00. 
12.2 

Election  Boards      For  address  changes  provided  to  election  boards  and  voter  registration 
12.3      commissions,  per  Fomn  3575:  $0.27. 
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13.0      MERCHANDISE  RETURN  SERVICE  (S923) 

Permit  Fee     Annual  permittee  $150.00. 
13.1 

Accounting  Fee      Annual  accounting  fee  (for  advance  deposit  account):  $475.00. 
13.2 


14.0 


15.0 


16.0 


METER  SERVICE  (P030) 
Fees  for  on-site  meter  service: 

a.  Meter  service  (per  emptoyee,  per  visit):  $35.00. 

b.  Meters  reset/examined  (per  meter):  $5.00. 

c.  Checking  meters  in/out  of  service  (per  meter  fee  does  not  apply  to  secured 
postage  meters  that  use  a  USPS-approved  automated  process  for  checking 
in  and  out):  $4.00. 

f 
MONEY  ORDERS  (S020) 
Fee,  each: 
a.  Domestk:  moniey  order: 


Amount  Desired 

Fee 

$0.01   to  S  500  00 
500.01    to  1,000.00 

$0.90 
1.25 

b.  APO/FPO  money  order  ($0.01  to  $1 ,000.00):  $0.25. 

c.  Inquiry  (includes  the  issuance  of  a  copy  of  a  paid  money  order):  $3.00. 

PARCEL  AIRUFT  (PAL)  (S930) 

Fee,  in  additkMi  to  postage  and  other  fees,  per  piece: 


neigni  nov  More  i  nan 
(pounds) 

Fee 

2 

$0.45 

3 

OSS 

4 

1.25 

30 

1.70 

17.0      PERMIT  IMPRINT  (P040) 

Applicatk)n  fee:  $150.00. 

18.0      PICKUP  SERVICE  (D010) 

Available  for  Express  Mail,  Priority  Mail,  and  Parcel  Post  per  pickup:  $12.50. 
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19.0 


POST  OFFICE  BOX  SERVICE  (D910) 

For  service  provided: 

a.  Deposit  per  key  issued:  $1  00 

b.  Additional  keys,  key  duplication,  or  replacement,  each:  $4.40. 

c.  Post  office  lx>x  kxk  replacement,  each:  $1 1 .00. 


20.0 


W»*»»    .W».    f#~. 

Box  Siz«  and  Fm 

Fm  Group 

1 

2 

3 

4 

5 

1 

$35.00 

$50.00 

$100.00 

$205.00 

$330.00 

2 

29.00 

4500 

80.00 

170  00 

315.00 

3 

24.00 

38.00 

68  00 

118.00 

209.00 

4 

19.00 

34  00 

63.00 

110.00 

175.00 

S 

13.00 

22  00 

34.00 

65.00 

125.00 

6 

12.00 

1800 

33.00 

60.00 

97.00 

7 

9.00 

13.00 

23.00 

40.00 

70.00 

E' 

0.00 

000 

0.00 

0.00 

0.00 

1  A  custo«n«f  ineligible  for  earner  delivery  service  may  obtain  one  post 
office  box  at  the  Group  E  fee.  subject  to  administrative  decisions 
regarding  customer's  proximity  to  post  office  (see  D910) 

REGISTERED  MAIL  (S911) 

Fees  and  charges  are  in  additkxi  to  postage: 


DMtared  Value' 

Fee 

HaiKlling  Charge 

$0.00 

$7.50 

— 

$0.01 

to 

$100.00 

$8  00 

— 

100.01 

to 

500.00 

8.85 

^" 

500.01 

to 

1.000.00 

9.70 

~~' 

1.000.01 

to 

2,000  00 

10.55 

1 

2,000.01 

to 

3,000.00 

11.40 

~^ 

3,000.01 

to 

4,000.00 

12.25 

^^ 

4.000.01 

to 

5,000.00 

13.10 

~^ 

5,000.01 

to 

6.000.00 

13.95 

"^ 

6.000.01 

to 

7,000.00 

14.80 

t 

7,000.01 

to 

8,000.00 

15.65 

"^ 

8.000.01 

to 

9.000.00 

16.50 

^" 

9,000.01 

to 

10,000.00 

1735 

^~ 

10,000.01 

to 

25.000.00 

$17.35  plus 
85  cents  per  $1,000  or 
traction  over  $10,000 

$25,000.01  to  $1,000,000.00 

$30.10 

plus 
iS  cents  for  each  $1 ,000 

(or  fraction  thereof)  over 

$25,000 

1,000,000.01  to  15.000,000.00 

858.85 

pkis 
)5  cents  for  each  $1,000 

(or  fraction  thereoO  over 

$1,000,000 

15,000,000.01  •»• 

12.758.85 

plus 
amount  determined 

by  the  Postal  Service 

based  on  weight,  space. 

and  value 

Maximum  coverage 

$25.000  00. 

1.  Articles  with  a  declared  value  of  more  than  $25,000  can  be  registered,  but 
compensation  for  loss  or  damage  is  limited  to  $25,000. 
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21 .0      RESTRICTED  DELIVERY  (S916) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece:  $3.50. 

22.0      RETURN  RECEIPT  (S915) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece: 


Type 

Requested  at  time  of  mailing 
Requested  after  mailing 


Fee 


$1.75 
3.25 


23.0      RETURN  RECEIPT  FOR  MERCHANDISE  (S917) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece: 


type 


Requested  at  time  of  mailing 


Fee 


$3.00 


24.0      SHIPPER  PAID  FORWARDING  (F010)  > 

Annual  accounting  fee  for  (optional)  advance  deposit  account  $475.00. 

25.0      SIGNATURE  CONFIRMATION  (S919) 

Available  for  First-Class  Mail  parcels.  Priority  Mail,  and  Package,Services  parcels. 
Fee,  in  addition  to  postage  and  other  fees,  per  piece: 


Type 

Fee 

Electronic 
Retail 

$1.30 
VSO 

26.0      SPECIAL  HANDLING  (S930) 

Fee,  in  addition  to  postage  and  other  fees,  per  piece: 


Weight 

(po«jnds) 

Fee 

Up  to  10 
Over  10 

$5.95 
8.25 

An  appropriate  eunendment  to  39  CFR 
to  reflect  these  changes  will  be 
published. 

Neva  Watson, 

Attorney,  Legislative. 

[FR  Doc.  02-8928  Filed  4-9-02;  3:08  pm] 
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REMINDERS 

The  rtems  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  APRIL  16,  2002 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Haalth 
Inspaction  Sarvica 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Texas  (splenetic)  fever  in 
cattle — 

State  and  area 
classifications:  published 
4-16-02 
TRANSPORTATION 
DEPARTMENT 
Procedural  regulations: 
Air  Transportation  Safety 
and  System  Stabilization 
Act;  air  carriers 
comper^sation  procedures; 
pubfehed  4-16-02 
TRANSPORTATION 
DEPARTMENT 
Fadarai  Aviation 
Administratian 
Airworthiness  directives: 
Pratt  &  Whitney:  published 

2-15-02 
Pratt  &  Whitney:  correction; 
published  3-6-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Haalth 
Inspaction  Sarvica 
Livestock  and  poultry  disease 
corrtrol: 

Bovine  tuberculosis: 
indemnity  payment  for 
destroyed  animals; 
comments  due  by  4-22- 
02;  published  2-20-02  [FR 
02-04059] 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Sarvica 
Food  distribution  programs: 
Poultry  sut)stitution  and 
conuTKXlity  inventory 
controls  for  recipient 
agerKies;  codification  and 
modification:  comments 
due  by  4-22-02;  published 
2-21-02  (FR  02-04174) 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapharic  Administration 
Fishery  conservation  and 
management: 


Caribbean.  Gulf  of  Mexico, 

and  South  Atlantic 

fisheries — 

Gulf  of  Mexico  shrimp; 
comments  due  by  4-22- 
02:  published  4-5-02 
[FR  02-081891 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous: 
national  emission  standards: 
Pesticide  active  ingredient 
production:  comments  due 
by  4-22-02:  published  3- 
22-02  [FR  02-069751 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous: 
national  emission  standards: 
Pesticide  active  ingredient 
production;  com(T>ents  due 
by  4-22-02;  published  3- 
22-02  [FR  02-06976] 
Put)liciy  owned  treatment 
worics;  comments  due  by 
4-22-02;  published  3-22- 
02  [FR  02-06847] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Missouri;  comments  due  by 

4-24-02;  published  3-25- 

02  [FR  02-07092] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  aixl 
promulgation;  various 
States: 

Missouri;  comments  due  by 
4-24-02:  published  3-25- 
02  [FR  02-07093] 
Hazardous  waste: 
Identification  ar>d  listing— 
Exdusiorts;  comments  due 
by  4-22-02;  published 
3-7-02  (FR  02-05314] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 

Meat  and  poultry  products 
processing  facilities; 
comments  due  by  4-26- 
02;  published  2-25-02  (FR 
02-02838] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Maine;  convnents  due  by  4- 
22-02;  published  3-4-02 
(FR  02-04960] 
Practice  and  procedure: 
Regulatory  fees  (2002  FY); 
assessment  and 
collection:  comments  due 


by  4-23^)2;  pMblished^f  c 
10^  [FR  02-0860(^1^  ':- 
Radio  stations:  table  of       r,-  ^ 

assignments: 

Califomia;  comments  due  by 
4-22-02;  published  3-19- 
02  [FR  02-06374] 

New  Mexico;  cdnments  due 
by  4-22-02;  published  3- 
18-02  [FR  02-06372] 

FEDERAL  MARITIME 
COMMISSION 

Filir^  and  service  fees; 
revision;  comments  due  by 
4-22-02;  published  3-21-02 
(FR  02-06742] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Cantarsfor  Madlcara  * 
Medicaid  Sarvlcas 
Medicare: 
Special  Payment  Provisions 
and  Stanidards  for 
Prosttwtics  and  Custonr*- 
Fabricated  Orthotics 
Suppliers  Negotiated 
Rulemaking  Committee- 
Intent  to  establish: 
comments  due  by  4-22- 
02;  published  3-22-02 
(FR  02-06952) 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devices: 
Clinical  chemistry  and 
toxicology  devices— 
Cyclosporirie  arxJ 
tacrolimus  assays; 
reclassification; 
comments  due  by  4-22- 
02:  published  2-21-02 
(FR  02-04208] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Privacy  Act,  implementation: 
Individually  identifiable 
health  information:  privacy 
standards;  comments  due 
by  4-26-02;  published  3- 
27-02  [FR  02-07144] 
INTERIOR  DEPARTMENT 
Indian  Aflair*  Bureau 
Trust  management  reform: 
Outdated  rules  repeal: 
comments  due  by  4-22- 
02;  published  2-21-02  (FR 
02-04106] 
MTERIOR  DEPARTMENT 
Land  Managamant  Bureau 
Public  administrative 
procedures: 

Conveyances,  disclaimers,   ^ 
and  conection 
documents — 
Recordable  disclaimers  of 
interest  in  land: 
amendments;  comments 
due  by  4-23-02: 


published  2-22-02 -(FR  , 
02-041371 
INTERIOR  DEPARTMENT 
Fish  and  Wildllfa  Sarvica 
Endangered  and  threatened 
species: 

Flat-tailed  homed  lizard; 
comments  due  by  4-25- 
02;  published  12-26-01 
[FR  01-31734] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abartdoned  mir>e  land 
reclamation  plan 
suttmissions: 

Olahoma;  comments  due 
t>y  4-22-02;  put>iished  4-5- 
0?  [FR  02-08231] 
INTERNATIONAL  TRADE 
COMMISSION 
Practice  and  procedure: 
Investigations  relating  to 
global  and  bilateral 
safeguard  actions,  martcet 
disruption,  and  relief 
actiorts  review;  corrunents 
due  by  4-23-02;  published 
2-22-02  [FR  02-04186] 
JUSTICE  DEPARTMENT 
Drug  EiTforcamant 
Administration 
Schedules  of  controlled 
sut>5tarK»s: 

BuprerK>rphine;  placement 
into  Schedule  III; 
comments  due  t>y  4-22- 
02;  published  3-21-02  [FR 
02-06767) 

Correction:  comments  due 
by  4-22-02;  published 
3-28-02  [FR  C2-06767] 

JUSTICE  DEPARTMENT 

Immigration  and 
Naturalization  Service 

Immigration: 
Visa  waiver  pilot  prograrrv— 
Argentina:  termination; 
correction;  comments 
due  by  4-22-02; 
published  3-6-02  [FR 
C2-04260] 
Visa  waiver  pHot  program; 
desigrurtions,  etc. — 
Argentina;  comments  due 
by  4-22-02;  published 
2-21-02  (FR  02-04260] 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Electronic  or  electromechanical 
facsimile;  games  similar  to 
bingo;  and  electronic, 
computer,  or  other 
technologic  aids  to  Class  II 
games:  definitions; 
comments  due  by  4-22-02; 
published  3-22-02  (FR  02- 
06806] 


NUCLEAR  REGULATORY 
COMMISSION 

Fee  schedules  revision;  fee 
recovery  (2002  FY); 
comments  due  by  4-26-02; 
published  3-27-02  [FR  02- 
07114] 
NUCLEAR  REGULATORY 
COMMISSION 
Spent  nuclear  fuel;  storage 
casks:  HI-STORM  100; 
comments  due  by  4-26-02; 
published  3-27-02  (FR  02- 
07320] 
NUCLEAR  REGULATORY 
COMMISSION 
Spent  nuclear  fuel;  storage 
casks;  HI-STORM  100; 
comments  due  by  4-26-02; 
published  3-27-02  [FR  02- 
07321] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Orawt>ridge  operations: 
Rorida;  comments  due  by 
4-22-02;  published  2-21- 
02  [FR  02-04204] 
Texas;  comments  due  by  4- 
22-02;  published  2-21-02 
(FR  02-04207] 
Ports  and  watenvays  safety: 
Naval  vessels;  protection 
zones:  comments  due  by 
4-22-02;  published  2-21- 
02  (FR  02-04205] 
Potomac  River,  WasNngton 
Channel,  Washington,  DC; 
security  zone;  comments 
due  by  4-22-02;  published 
3-20-02  (FR  02-06764] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
mles,  etc.: 

Airports  in  Washington,  DC 
metropolitan  area; 
enhanced  security 
procedures  for  operatkxis; 
comments  due  l)y  4-22- 
02;  published  2-19-02  [FR 
02-03846] 
l^NSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  cfirectives: 
Bombardier,  comments  due 
by  4-22-02;  published  3- 
21-02  (FR  02-06794] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviatidn 
Administration 

Airworthiness  directives: 
Cinus  Design  Corp.; 
comments  due  by  4-26- 
02;  published  3-^3■0^  (FR 
02-05703] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airwortfiiness  directives: 
Honeywell:  comments  due 
by  4-22-02;  published  2- 
19-02  [FR  02-03877] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comments 
due  t>y  4-22-02;  published 
3-11-02  (FR  02-05633] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comments 
due  by  4-25-02;  pubfished 
3-11-02  (FR  02-05813] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Cliiss  E  airspace;  correctkNi; 
comments  due  by  4-22-02; 
published  3-15-02  [FR  C2- 
05633] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration    . 
Hazardous  materials 
transportation: 
Regulatory  Flexibility  Act 
Section  610  and  plain 
language  reviews; 
comments  due  by  4-25- 
02;  pubfished  1-25-02  (FR 
02-01862} 
Hazardous  materials: 
Materials  transported  by 
aircraft:  information 
availability;  comments  due 
by  4-26-02;  published  2- 
13-02  [FR  02-03458] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Aviatk>n  security  infrastructure 
fees;  comments  due  by  4- 


22-02;  published  3-20-02 
[FR  02-06852] 
TRANSPORTATION 
DEPARTMENT 
Transportation  Security 
Administration 
Security  programs  for  aircraft 
12,500  pounds  or  more; 
comments  due  by  4-23-02; 
published  2-22-02  [FR  02- 
04235] 
TREASURY  DEPARTMENT 
Intamal  Revenue  Service 
Income  taxes,  etc.: 
Statutory  stock  options; 
Federal  Insurance 
Contributions  Act,  Federal 
Unemployment  Tax  Act, 
and  income  tax  collection 
at  source;  application 
Correction;  comments  due 
by  4-23-02;  published 
2-4-02  [FR  02-02417]. 
Intiome  taxes: 
Indivkluals  not  filing  joint 
returns;  community 
income  treatment; 
comments  due  by  4-22- 
02;  published  1-22-02  (FR 
02-01385] 

LIST  OF  PUBLIC  LAWS 

TNs  is  a  continuing  list  of 
publk;  bills  from  the  current 
session  of  Congress  which 
have  beconw  Federal  laws.  H 
may  be  used  in  conjunctkxi 
with  "PLUS"  (PubHc  Laws 
Update  Sennce)  on  202-523- 
6641.  This  list  is  also 
available  onlirte  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  ttie  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (indivkluat 
pamphlet)  form  from  tt>e 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  ttie  Interriet  from 
GPO  Access  at  http:// 
w¥vw.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  149»P.L  107-157 

District  of  Columbia  College 
Access  Improvement  Act  of 


2002  (Apr.  4,  20GZ;  1i«  Sttrt! 
118) 

H.R.  2739/P.L.  107-158 

To  amend  Public  Law  107-10 
to  authorize  a  United  States 
plan  to  erulorse  and  obtain 
observer  status  for  Taiwan  at 
the  annual  summit  of  the 
Worid  Health  Assembly  in 
May  2002  in  Geneva, 
Switzeriand,  and  for  other 
purposes.  (Apr.  4,  2002;  116 
Stat.  121) 

H.R.  398S/P.L.  107-159 

To  arT>end  the  Act  entitled  "An 
Act  to  authorize  the  leasing  of 
restricted  Indian  lands  for 
public,  religious,  educatior^, 
recreational,  resklential, 
business,  and  otfier  purposes 
requiring  tt\e  grain  of  kxig- 
tenm  leases",  approved  August 
9,  1955,  to  provide  for  binding 
art)itration  clauses  in  leases 
and  contracts  related  to 
reservation  lands  of  the  Gila 
River  Indian  Community.  (Apr. 
4.  2002;  116  Stat.  122) 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  ht^y/ 
hydra.gsa.gov/archrves/ 
puUaws-l.html  or  send  E-mail 
to  iistservdllstserv.gsa.gov 
¥vith  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L    ^^ 

Your  Narrte. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk». 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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TTw  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  ttie  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  nrKHithly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
con^insing  approximately  200  volumes 
wid  rsvisad  at  least  once  a  year  on  a 
quwtsfly  tiasis,  is  putjiished  in  24x 
microfictie  format  and  tfie  currBnt 
year's  volumes  are  mailed  to 
subscribers  as  issued. 
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Current  year  (as  issued):  $298.00 


Available... 


Superintendent  of  Documents  Subscription  Order  Form 


OOt  Pmemtnt  Cam 

*5419 


Charg*  your  onitr. 
It's  Eagyt 

r~l  YES  enter  the  following  indicated  subscription  in  24x  microfiche  fonnat:  To  fax  your  orders  (202)  512-2250 

^  PlHMie  your  onfcrs  (202)  512-1800 
Federal  Register  (MFFR)                            D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regnlations  (CFRM7)      D  One  year  at  $298  each 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  pervonal  name 


Additional  addiess/altcntion  line 


Street  address 


Price  includes  ref(utar  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account        I    I    1    I    I    I    I    1~LJ 
I     I  VISA       \_J  MasterCard  Account 

rm 


(Please  type  or  print) 


City.  Stale.  ZIP  code 


con 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 
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